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Proclamation  6946  of  October  24,  1996 
United  Nations  Day,  1996 


r 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year  we  dedicate  a  day  to  celebrate  the  United  Nations  because  i' 
represents  America's  commitment  to  an  institution  dedicated  to  the  pro 
motion  of  peace  and  freedom. 

« 

The  United  Nations  was  born  at  the  end  of  World  War  II,  as  the  internationa' 
community  sent  representatives  to  San  Francisco  to  sign  the  official  charter. 
The  world's  sovereign  countries  came  in  search  of  peace,  freedom,  tolerance 
and  cooperation  after  a  period  when  many  worried  that  the  world  hao 
lost  these  ideals  forever.  These  ideals  became — and  still  remain — the  bedrock 
principles  of  the  United  Nations  Charter.  And  although  the  United  Nations 
has  not  yet  realized  all  its  founders'  aspirations,  these  ideals  now  touch 
more  people  in  more  nations  than  ever  before. 

International  cooperation — as  exemplified  by  the  work  of  the  United  N? 
tions— offers  the  opportunity  for  nations  to  work  together  in  addressing 
worldwide  problems  like  ethnic,  tribal,  or  interreligious  disputes;  famine, 
drought,  or  epidemics;  natural  disasters,  war,  or  refugee  crises.  On  Unitec' 
Nations  Day,  we  recognize  this  unique  institution's  role  in  helping  individual 
nations  come  together  as  a  community  to  make  life  better  for  all  people. 

To  be  sure,  as  we  celebrate  its  51st  anniversary,  the  U.N.'s  challenges  are 
very  different  from  those  the  world  faced  at  the  close  of  World  War  IJ 
But  the  challenges  are  real  and  substantial.  There  are,  for  example,  stili 
too  many  places  in  the  world  where  failed  ideologies  increase  the  suffering 
of  people  rather  than  making  their  lives  easier;  where  human  rights  ano 
human  dignity  are  not  officially  recognized;  where  nuclear  weapons  remain 
a  threat  to  the  world's  security;  where  honest  and  impartial  observers  are 
needed  to  ensure  free  democratic  elections;  and  where  international  expertise 
is  needed  to  replace  ecological  damage  with  sustainable  development. 

Americans  are  justifiably  proud  of  the  role  our  country  played  in  creating 
the  United  Nations  as  part  of  a  network  of  global  institutions  intended 
to  reduce  the  chances  of  war  and  economic  depression.  We  continue  to 
recognize  that,  in  a  world  of  increasing  interdependence,  the  United  States 
engagement  and  leadership  in  the  United  Nations  is  as  important  now  as 
it  has  ever  been.  We  will  also  persist  in  our  efforts  to  achieve  the  reforms 
necessary  to  ensure  that  the  organization  is  prepared  to  meet  the  demands 
of  a  new  era  and  that  we  as  a  Nation  honor  our  commitments  to  our 
fellow  members. 

On  this  special  day,  as  we  honor  and  celebrate  the  work  of  the  United 
Nations,  let  us  renew  our  commitment  and  determination  to  work  with 
our  fellow  members  to  maintain  international  peace  and  security,  to  strive 
for  a  higher  quality  of  life,  and  to  champion  human  rights  for  all  peoples. 

NOW,  THEREFORE,  1,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  24,  1996,  as 
United  Nations  Day.  I  encourage  all  Americans  to  acquaint  themselves  with 
the  activities  and  accomplishments  of  the  United  Nations  and  to  observe 
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this  day  with  appropriate  ceremonies,  programs,  and  activities  furthering 
the  goal  of  international  cooperation.  "• 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth 
day  of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
six,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-first. 


|FR  Doc.  96-27775 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  998  [ 

[Docket  No.  FV96-098-3  PR]      J 

Domestically  Produced  Peanuts 
Handled  by  Persons  Subject  to  Peanut 
Marketing  Agreement  No.  146; 
Changes  in  Terms  and  Conditions  of 
Indemnification 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule.  / 

SUMMARY:  This  final  rule  modifies,  for 
1996  and  subsequent  crop  peanuts,  the 
indemnification  program  for  signatory 
handlers  under  Peanut  Marketing 
Agreement  No.  146  (Agreement).  This 
rule  reduces  indemnification  payment 
coverage  to  certain  costs  involveid  with 
appeal  and  product  claims.  The  Peanut 
Administrative  Committee  (Committee), 
which  is  resp>onsible  for  local 
administration  of  the  quality  assurance 
program  under  the  Agreement, 
recommended  the  changes.  This  rule 
reduces  the  Committee's 
indemnification  payments  for  losses 
incurred  by  signatory  handlers  in  not 
being  able  to  ship  unwholesome 
peanuts  for  edible  purposes  from  a 
ceiling  of  $7  million  for  each  of  the  last 
two  years,  to  about  $300,000.  With  the 
reduction  in  indemnification  claim 
payments,  the  Committee  will  have 
adequate  funds  in  its  indemnification 
reserve  to  cover  costs.  No  handler 
assessments  for  indemnification  will  be 
necessary.  This  will  reduce  signatory 
handlers'  costs,  enabling  them  to  be 
more  competitive  in  the  marketplace. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  Ckrtober  29, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT:  Jim 
Wendland,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 


Box  96456,  room  2525-S,  Washington. 
D.C.  20090-6456;  telephone:  (202)  720- 
2170,  or  Fax:  (202)  720-5698;  or 
WilUam  G.  Pimental,  Marketing 
SpeciaUst,  Southeast  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  2276,  Winter 
Haven,  Florida  33883-2276;  telephone: 
(941) 299-4770.  or  Fax:  (941)  299-5169. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  D.C.  20090-6456; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  imder  Peanut  Marketing 
Agreement  No.  146  (7  CFR  part  998). 
The  program  regulates  the  quality  of 
domestically  produced  peanuts  handled 
by  Agreement  signers.  The  Agreement  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1'937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  U.S.  Department  of  Agriculture 
(Department)  is  issuing  this  fined  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  intended  to 
apply  to  1996  (beginning  July  1, 1996) 
and  subsequent  crop  year  peanuts.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 
'  Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
CAMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  agreements  and  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

About  32  signatory  peanut  handlers 
subject  themselves  to  regulation  under 
the  Agreement.  There  are  about  47,000 


peanut  producers  in  the  16-State 
production  area.  Small  agricuUural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  Although 
approximately  25  percent  of  the 
signatory  handlers  may  be  classified  as 
small  entities,  they  are  seed  shellers 
who  ship  almost  no  peanuts  to  human 
consumption  outlets.  This  final  rule  will 
have  virtually  no  effect  on  them.  A 
majority  of  the  producers  may  be 
classified  as  small  entities. 

Domestic  peanut  production  in  1995 
was  1.76  million  tons,  with  a  farm  value 
of  $1  billion. 

The  objective  of  the  Agreement  is  to 
ensiu*  that  only  high  quality  and 
wholesome  peanuts  enter  human 
consumption  markets  in  the  United 
States.  About  70  percent  of  domestic 
handlers,  handling  approximately  95 
percent  of  the  crop,  have  signed  the 
Agreement. 

Under  the  regulations,  farmers  stock 
peanuts  with  visible  Aspergillus  flavus 
mold  (the  principal  source  of  aflatoxin) 
are  required  to  be  diverted  to  non-edible 
uses.  Each  lot  of  milled  peanuts  must  be 
sampled  and  tested  and  those  certified 
"positive"  as  to  aflatoxin  must  be 
diverted  to  non-edible  uses.  Handlers  of 
such  peanuts  currently  may  be  eligible 
to  receive  indemnification  payments  for 
losses  incurred  in  not  being  able  to  ship 
the  peanuts  for  edible  uses.  Costs  to 
administer  the  Agreement  and  make 
indemnification  payments  are  paid  by 
assessments  levied  on  signatory 
handlers. 

The  Committee,  which  is  composed  of 
producers  and  handlers  of  peanuts, 
meets  at  least  annually  to  review  the 
Agreement's  rules  and  regulations, 
which  are  effective  on  a  continuous 
basis  from  one  year  to  the  next. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  Committee 
recommendations  and  justifications,  as 
well  as  information  from  other  sources, 
to  determine  whether  modification  of 
the  Agreement  regulations  would  tend 
to  effectuate  the  declared  policy  of  the 
Act. 
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The  Committee  believes  that  the 
domestic  peanut  industry  is  undergoing 
a  period  of  great  change.  The  Committee 
endorses  the  Hndings  in  a  recent  study 
entitled  "United  States  Peanut  Industry 
Revitalization  Project"  developed  by  the 
National  Peanut  Council  and  the 
Department's  Agricultural  Research 
Service.  According  to  the  study,  since 
1991,  the  U.S.  peanut  industry  has  been 
in  a  period  of  dramatic  economic 
decline  because  of  (1)  decreasing 
consumption  of  peanuts  and  peanut 
products.  (2)  decreasing  U.S.  peanut 
production  and  increasing  production 
costs,  and  (3)  increasing  imports  of 
peanuts  and  peanut  products. 

The  study  shows  that  peanut  per 
capita  consumption  has  steadily 
declined;  between  1991  and  1994.  a 
total  of  1 1  percent.  Harvested  acres  of 
peanuts  in  the  U.S.  have  declined  25 
percent  between  1991  and  1995. 
Production  has  fluduated  downward, 
with  1995  production  30  percent  below 
that  of  1991.  Farm  value  of  peanut 
production  has  dropped  29  percent  in 
the  same  period.  Farmer  production 
costs  and  revenue  are  projected  to  be 
equal  by  the  year  2000.  as  are  handler 
costs  and  revenue,  which  would  leave 
no  profit. 

The  Committee  agrees  that  all  of  these 
factors  combined  show  that  the 
domestic  peanut  industry  is  in  decline 
and  that  the  outlook  is  not  expected  to 
change  without  some  positive 
intervention  by  the  industry.  The 
Committee  has  been  meeting  for  the  past 
two  years  to  develop  major 
improvements  and  cut  costs  by 
streamlining  handling  pro<:edures  and 
making  them  consistent  with  current 
industry  economies  and  technological 
developments. 

Over  the  last  several  years,  the 
Committee  has  been  reducing  the 
indemnification  benefits.  This  redurtion 
has  made  indemnification  of  failing 
peanuts  a  less  viable  e<:onomic  option 
and  has  put  more  responsibility  on  each 
handler  to  decide  whether  it  is 
economical  to  recondition  a  failing  lot. 
Peanut  pro<:essing  machinery  has 
improved  through  technological 
advances  to  the  point  that  virtually  any 
lot  of  peanuts,  regardless  of  original 
(incoming)  quality,  can  now  be  shelled, 
remilled  and/or  blanched  (processed)  to 
meet  outgoing  quality  requirements 
establi.shed  under  the  Agreement.  The 
Committee  concluded  that  handlers 
should  bear  more  responsibility  for 
reconditioning  their  own  peanuts  and  in 
shipping  quality  peanuts  to  the^r 
customers,  and  that  Committee  and 
handler  indemnification  costs  should  be 
reduced. 


The  Committee  met  on  May  23. 1996. 
and  re-jommended  a  substantial 
reduction  in  indemnification  coverage 
to  reduce  costs.  Signatory  handlers  have 
indicated  they  would  rather  have  the 
Committee  eliminate  the 
indemnification  assessment  currently 
collected  6x>m  them  than  continue  the 
current  indemnification  coverage.  The 
Committee's  indemnification  payments 
for  handler  losses  will  decline  from  a 
record  high  net  loss  of  S21.6  miUion  for 
crop  year  1990.  and  ceilings  of  S9 
million  for  crop  years  1991-1993  and  $7 
million  for  each  of  the  last  two  years,  to 
approximately  $300,000.  This  will 
reduce  signatory  handlers'  costs, 
enabling  them  to  be  more  competitive  in 
the  marketplace. 

The  Committee  has  paid  claims  based 
on  the  initial  sampling  of  any  fwanut  lot 
failing  to  meet  aflatoxin  requirements 
for  human  consumption  before  the 
peanuts  were  shipped  from  the 
handler's  plant  to  the  buyer,  product 
and  appeals  claims.  Payments  were 
made  for  blanching  fees  and/or 
remilling  fees,  freight  charges  for 
moving  the  peanuts  from  one 
production  area  to  another  for 
marketing,  and  for  losses  for  the  rejected 
[>eanuts. 

Under  the  modified  program,  on  an 
"appeal  claim"  the  Committee  will  pay 
only  for  freight  costs  from  the  handler's 
plant  to  the  manufacturer  and  return 
from  manufacturer  to  the  destination 
requested  by  the  handler  (handler's 
plant,  blancher,  or  remiller).  "Appeal 
claims"  involve  lots  of  peanuts,  which 
had  been  certified  as  meeting  all  quality 
requirements,  prior  to  shipment,  and 
then  rejected  by  the  buyer  on  the  basis 
of  appeal  aflatoxin  test  results.  The 
deadline  for  filing  "appeal" 
indemnification  claims  with  the 
Committee  will  remain  November  1 
following  the  end  of  the  crop  year. 

The  Committee  recommended  that 
"product  claims"  continue  to  be 
handled  as  they  have  been  in  the  past. 
That  is,  claims  may  be  filed  by  any 
handler  sustaining  a  loss  as  a  result  of 
a  buyer  withholding  from  human 
consumption  a  portion  or  all  of  the 
product  made  from  a  lot  of  peanuts 
which  has  been  determined  to  be 
unwholesome  due  to  aflatoxin.  The 
Committee  will  indemnify  the  amount 
of  the  raw  peanuts  in  the  product  at 
$0.35  per  pound.  The  product  is 
destroyed  under  the  supervision  of 
USDA's  Processed  Products  Branch 
inspectors  and  the  Committee  pays 
these  charges.  The  deadline  for  filing 
"product  claims"  remains  November  1 
of  the  second  year  following  the  year  in 
which  the  peanuts  were  produced. 


An  estimated  $2.0  to  $2.5  million 
indemnification  reserve  (after  all  1995 
crop  claims  are  paid)  should  be 
available  to  cover  claims  under  the 
revised  program.  With  annual  costs 
under  the  program  estimated  at 
$200,000  to  $300,000.  there  is  enough 
money  in  reserves  to  cover  claims  for 
about  10  crop  years.  Thus,  handlers  will 
not  be  required  to  pay  indemnification 
assessments  during  that  period. 
Indemnification  assessments  during  the 
1994  and  1995  crop  years  totaled 
approximately  $3.4  million  and  $1.3 
million,  respectively. 

If  the  Committee  nad  recommended 
maintaining  the  current  coverage  at  the 
$7,000,000  ceiling,  an  indemnification 
assessment  rate  of  about  $4.00  per  ton 
on  the  1996  crop  would  have  been 
necessary  to  finance  the  program.  All 
signatory  handlers,  both  large  and  small, 
will  benefit  from  the  substantially  lower 
costs  associated  with  the  elimination  of 
annual  indemnification  assessment 
obligations.  Handlers  who  believe  they 
may  be  adversely  impacted  by  aflatoxin 
can  obtain  private  insurance  coverage 
against  such  losses. 

Therefore,  the  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  rule  concerning  this 
action  was  published  in  the  August  28, 
1996,  issue  of  the  Federal  Register  (61 
FR  44192).  That  proposal  provided  that 
interested  persons  could  file  comments, 
including  information  on  the  regulatory 
and  informational  impacts  of  the 
proposed  rule  on  small  businesses, 
through  September  12. 1996.  Six 
comments  were  received,  four  favoring 
and  two  opposing  the  proposed  rule. 

The  comments  in  favor  of 
implementing  the  changes  set  forth  in 
the  proposed  rule  were  submitted  on 
behalf  of  four  handlers.  They  reiterated 
several  of  the  justifications  made  in  the 
proposed  rule. 

One  commenter  agreed  that 
indemnification  payments  should  be 
limited  to  appeal  and  product  claims.  In 
support  of  this,  he  stated  that 
improvements  in  technology  now  allow 
normal  aflatoxin  problems  to  be 
handled  at  each  handler's  shelHng 
facilities  and  should  not  be  an  extra  cost 
to  the  industry. 

Another  commenter  indicated  that 
recent  peanut  shelling  technology  and 
peanut  buyer  demands  have  forced  the 
peanut  industry  to  new  heights  of 
peanut  product  safety  and  quality 
requirements.  He  also  stated  that  the 
outdated  and  unfair  system  of 
indemnification  for  sheller  aflatoxin 
claims  needed  to  be  changed.  The 
proposed  changes  by  the  Peanut 
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Administrative  Committee  meet  the 
needs  of  the  peanut  industry. 

Two  other  commenters  stated  that  it 
is  time  to  limit  indemnification 
pa3nnents  for  aflatoxin  to  appeal  claims 
and  product  liability  claims.  They 
indicated  there  is  no  justification  for 
those  indemnification  pajrments  for 
normal  aflatoxin  problems  that  exist 
before  blanching  or  remilling,  since  the 
industry  has  modem  technology  that 
can  detect  these  problems  and  these 
costs  should  be  paid  solely  by  the 
individual' sheller,  not  by  the  industry. 

Two  comments  in  opposition  were 
submitted  by  two  handlers.  One 
commenter  indicated  that  eliminating 
indemnification  insurance  is  to  "un-do" 
a  system  of  quality  control  that 
predecessors  established  years  ago, 
which  has  helped  many  small  handlers 
survive.  He  agreed  that  peanut 
processing  machinery  and  technology  is 
available  to  reduce  the  aflatoxin  content 
to  an  acceptable  level  on  most  any 
peanut  lot,  but  he  thinks  this  is  an 
expensive  procedure  and  that  few 
.<analler  independent  shellers  can  absorb 
the  extra  cost  of  reconditioning 
equipment  necessary  to  accomplish  this. 
The  commenter  also  stated  that  until  the 
industry  greatly  reduces  or  eliminates 
aflatoxin  from  occurring  in  peanut 
production,  the  industry  should  not 
eliminate  the  time  proven  system  of 
handling  it. 

Another  commenter  stated  that  the 
small  handler  who  is  limited  to  a 
specific  area  could  be  severely  impacted 
if  that  area  happened  to  be  dry  or  had 
other  problems  causing  higher  aflatoxin. 
He  agreed  that  state  of  the  art  processing 
equipment  is  available  to  recondition 
low  quality  peanuts  so  they  meet 
Outgoing  Quality  requirements. 

Tne  Department  recognizes  that  the 
rule  vtrill  place  more  responsibility  on 
shellers  for  meeting  the  needs  of  peanut 
buyers.  Information  provided  by  the 
Committee  indicates  that  the  cost  of  the 
current  indemnification  program  is 
simply  too  high  and  the  industry  must 
change  to  meet  new  world  competition 
or  fiaca  a  serious  decline.  The  Committee 
is  providing  an  opportunity  for  shellers 
to  control  the  quaUty  of  their  own 
peanuts  and  eliminate  their  costs  for 
indemnification  assessments.  Those 
handlers  who  believe  they  may  be 
adversely  impacted  by  aflatoxin  can 
obtain  private  insurance  coverage 
against  such  losses.  Such  insurance 
coverage  is  readily  available  to  cover  the 
current  crop.  We  understand  that  some 
recent  policies  have  been  written  for  n 
cost  at  or  less  than  the  Committee's 
previous  indemnification  assessment 
rate.  Although  there  may  be  some 
burden,  not  having  to  pay 


indemnification  assessments  is  a  cost 
saving  which  is  expected  to  continue  for 
several  years  due  to  the  funds  available 
in  the  indemnification  reserve. 
Therefore,  after  thoroughly  analyzing 
the  comments  received  and  other 
available  information,  the  Department 
has  concluded  that  this  final  rule  is 
appropriate. 

After  consideration  of  relevant  matter 
presented,  including  the  information 
and  recommendations  submitted  by  the 
Committee,  the  six  comments  received, 
and  other  available  information,  it  is 
hereby  found  that  the  final  rule,  as 
hereinafter  set  forth,  vtdll  tend  to 
effectuate  the  declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists'  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  this  final  rule 
should  be  implemented  as  close  to  the 
beginning  of  the  crop  year  as  possible. 
The  crop  year  began  July  1, 1996. 
Further,  handlers  are  aware  of  these 
program  changes,  which  were 
recommended  at  a  public  meeting  of  the 
Committee  on  May  23, 1996,  and  need 
no  additional  time  to  take  advantage  of 
the  modified  program.  Also,  at  that 
meeting  the  Committee  did  not 
recommend  an  indemnification 
assessment  for  1996  crop  peanuts. 
Further,  interested  persons  were  given 
an  opportunity  to  comment  on  the 
proposed  rule. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  any  information  collection 
requirements  that  may  be  contained  in 
this  final  rule  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
assigned  OMB  No.  0581-0067.  This 
final  rule  will  likely  result  in  less 
reports  having  to  be  filed,  particularly 
because  there  will  likely  be  less 
indemnification  claims  filed  under  the 
reduced  program  coverage. 

The  Committee  also  recommended 
numerous  relaxations  to  the 
Agreement's  incoming  and  outgoing 
quality  regulations  for  1996  and 
subsequent  crop  peanuts,  which  have 
been  proposed  in  a  separate  rulemaking 
action  which  was  published  in  the 
October  4, 1996,  issue  of  the  Federal 
Register  (61  FR  51811).  Comments  on 
that  proposal  must  be  received  by 
October  24, 1996. 

List  of  Subfects  in  37  CFR  Part  998 

Marketing  agreements,  Peanuts. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  above,  7  CFR 
part  998  is  amended  as  follows: 


1.  The  authority  citation  continues  to 
read  as  follows: 

Aathoriiy:  7  U.S.C.  601-674. 

PART  998-MARKETING  AGREEMENT 
REGULATING  THE  QUAUTV  OF 
DOMESnCAUY  PRODUCED 
PEANUTS 

2.  Section  998.300  is  revised  to  read 
as  follows: 

$098.^00    Tenne and oondNkMis  Of 
indamnMcallan  for  1996  and  aub— quani 
crop  paanuts. 

(a)  For  the  purpose  of  paying 
indemnities  on  a  uniform  basip  pursuant 
to  §  998.36  of  the  peanut  marketing 
agreement,  each  handle/  shall  proiupily 
notify  01  arrange  for  the  buyei  to  notify 
the  Manager,  Peanui  Administrativf 
Committee,  of  any  lot  of  cleaned  inshell 
or  shelled  peanuts,  milled  into  one  ut 
the  categories  disted  in  paragrapl  (o)  of 
the  Outgoing  quality  regulatioji  <''  CFR 
998.200)  or  paragraph  (j)  of  this  section, 
on  which  the  buyer,  including  the  user 
division  of  a  handler,  has  withheld 
usage  due  to  &  finding  as  to  aflatoxin 
content  as  shown  by  the  results  of 
further  chemical  assay,  after  shipment. 

(b)  To  be  eligible  for  indemnification, 
such  a  lot  of  peanuts  shall  have  been 
inspected  and  certified  as  meeting  the 
quality  requirements  for  Indemnifiable 
Grades  as  specified  in  paragraph  (a}  of 
the  Outgoing  quality  regulation  (7  CFR 
998.200).  shall  have  met  all  other 
applicable  regulations  issued  pursuart 
thereto,  including  the  pretesting 
requirements  in  paragraphs  (a)  an('  tc)  of 
the  Outgoing  quality  regulation  [7  CFR 
998.200)  and  the  lot  identification  shall 
have  been  maintained.  If  the  Comuiitlee 
concludes,  based  on  further  assayr,  ihat 
the  lot  is  so  high  in  aflatoxin  thai  ii 
should  be  handled  pursuant  to  thif^ 
section,  and  such  is  concurred  in  by  the 
Agricultural  Marketing  Service,  thr  lot 
shall  be  accepted  for  indemnification. 

(c)  The  indemnification  payment  shall 
be  transportation  expenses  (excluding 
demurrage,  loading  and  unloading; 
charges,  custom  fees,  border  re-en tr) 
fees,  etc.)  from  the  handler's  plani  or 
storage  to  the  point  within  the 
Continental  United  States  or  Canada 
where  the  rejection  occurred  anci  oxjm 
such  point  to  a  delivery  poini  specified 
by  the  Committee  if  the  lot  is  found  by 
the  Committee  to  be  unwholesome  as  to 
aflatoxin  after  such  loi  had  been 
certified  negative  as  to  aflatoxin  piior  to 
being  shipped  or  otherwise  disposed  of 
tor  human  consumption  by  the  handier 
pursuant  Lo  requirem.ents  of  the 
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Outgoing  quality  regulation  (7  CFR 
998.200). 

(d)  Claims  for  indemnification  may  be 
filed  by  any  handler  sustaining  a  loss  as 
a  result  of  a  buyer  withholding  from 
human  consumption  a  portion  or  all  of 
the  product  made  from  a  lot  of  peanuts 
which  has  been  determined  to  be 
unwholesome  due  to  aflatoxin.  The 
Committee  shall  pay  such  claims  as  it 
determines  to  be  valid,  to  the  extent  of 
the  equivalent  indemnification  value 
applicable  to  the  peanuts  used  in  the 
product  so  withheld.  On  products 
manufactured  from  edible  quality  grades 
of  peanuts,  such  claims  may  be  filed 
with  the  Committee  no  later  than 
November  1  of  the  second  year 
following  the  year  in  which  the  peanuts 
were  produced.' 

(e)  Notice  of  claims  for 
indemnification  on  peanuts  of  the 
current  crop  year  shall  be  received  by 
the  Committee  (by  mail  or  legible 
facsimile)  no  later  than  the  close  of  the 
business  day  on  November  1,  following 
the  end  of  the  crop  year.  For  the 
purpose  of  this  paragraph,  "notice" 
shall  be  defined  as  the  covering 
(executed  and  signed)  Form  FAC-5. 
accompanied  by  a  copy  of  the 
applicable  valid  grade  inspection 
certificate  and  the  lab  certificate 
showing  the  aflatoxin  assay  results 
which  caused  the  request  for  rejection. 

(f)  Each  handler  shall  include, 
directly  or  by  reference,  in  the  handler's 
sales  contract,  the  following  provisions: 

(1)  Buyer  shall  give  the  Peanut 
Admini.strative  Committee  (Committee) 
office  notice  of  any  request  made  to  the 
Federal  or  Federal-State  Inspection 
Service  for  an  "appeal"  inspection  for 
aflatoxin.  Results  of  the  "appeal" 
inspection  will  be  reported  by  the 
Federal  or  Federal-State  Inspection 
Service  or  other  designated  lab  to 
Committee  management.  If  the 
Committee  management  determines  that 
the  test  results  of  the  "appeal"  sample 
show  the  lot  to  be  high  in  aflatoxin. 
Committee  management  shall  inform 
the  buyer  and  handler  of  the  results.  In 
this  case,  the  buyer  may  apply  to  reject 
the  lot  and  return  it  to  the  handler  by 
filing  a  rejection  letter  with  Committee 
management.  Upon  a  determination  of 
the  Committee,  confirmed  by  the 
Agricultural  Marketing  Service, 
authorizing  rejection,  such  peanuts,  and 
title  thereto,  if  passed  to  the  buyer,  shall 
be  returned  to  the  seller.  Buyer  must 
return  the  rejected  lot  to  the  seller 
within  45  days  of  the  date  on  which 
Committee  management  infonns  buyer 
of  the  "appeal"  sample  test  results, 
otherwise  the  buyer  agrees  that  he/she 
forfeits  the  right  to  reject  the  lot  and 
return  it  to  the  seller. 


(2)  Seller  shall,  prior  to  shipment  of 
a  lot  of  shelled  peanuts  covered  by  this 
sales  contract,  cause  appropriate 
sample*  to  be  drawn  by  the  Federal  or 
Federal-State  Inspection  Service  from 
such  lot,  shall  cause  the  sample(s)  to  be 
sent  to  a  USD  A  laboratory  or  if 
designated  by  the  buyer,  a  laboratory 
listed  on  the  most  recent  Committee  list 
of  approved  laboratories  to  conduct 
such  assay,  for  an  aflatoxin  assay  and 
cause  the  laboratory,  if  other  than  the 
buyer's  to  send  one  copy  of  the  results 
of  the  assay  to  the  buyer.  A  portion  of 
the  costs  of  aflatoxin  sampling  and 
testing,  as  provided  in  §  998.200(c)(3^ 
shall  be  for  the  account  of  the  buyer  and 
the  buyer  agrees  to  pay  such  costs. 

(g)  Any  handler  who  fails  to  include 
such  provisions  in  his/her  sales  contract 
shall  be  ineligible  for  indemnification 
payments  with  respect  to  any  claim 
hied  with  the  Committee  on  current 
crop  year  peanuts  covered  by  the  sales 
contract. 

(h)(1)  Any  handler  who  fails  to 
conform  to  the  requirements  of 
paragraph  (g)  of  the  Incoming  quality 
regulaUon  (7  CFR  998.100)  shall  be 
ineligible  for  any  indemnification 
payments  until  such  condition  or 
conditions  are  corrected  to  the 
satisfaction  of  the  Committee. 

(2)  Any  handler  who  fails  to  comply 
with  the  requirements  of  paragraph 
(h)(1)  or  (h)(2)  of  the  Outgoing  quality 
regulaUon  (7  CFR  998.200)  shall  be 
ineligible  for  any  indemnification 
payments  until  such  non-compliance  is 
corrected  to  the  satisfaction  of  the 
Committee. 

(i)  Any  handler  who  fails  to  cause 
pKwitive  lot  identification  on  any  lot  of 
peanuts  to  accurately  reflect  the  crop 
year  in  which  such  f>eanuts  were 
produced,  pursuant  to  paragraph  (d)  of 
the  Outgoing  quality  regulation  (7  CFR 
998.200).  shall  be  ineligible  for  any 
indemnification  payments  until  such 
non-compliance  is  corrected  to  the 
satisfaction  of  the  Committee. 

(j)  Categories  of  cleaned  inshell 
peanuts  eligible  for  indemnification  are 
as  follows: 

(1)  Cleaned  inshell  peanuts  * 

(i)  U.S.  Jumbos 

(ii)  U.S.  Fancy  Handpicks 

(iii)  Valencia-Roasting  Stock  * 

>  Eligible  lot*  of  cleaned  inshell  peanut*  which 
are  found,  after  ihlpment.  to  contain  excessive 
afUioxin.  may  be  refected  to  the  handler. 
Transportation  expenaea  (excluding  demurrage, 
loading  and  unloading  charges,  custom  fee*,  border 
reentry  fees,  etc.)  from  the  haiuller's  plant  or  storage 
to  the  point  %<rilhin  the  Continental  United  States 
or  Canada  where  (be  rejection  occurred  and  from 
such  point  to  a  delivery  point  specified  by  the 
Committee  4hall  be  the  extent  of  (he 
indenuiiricalion  payment. 

'  Inshell  peanuts  with  not  more  than  25  percent 
having  shells  damaged  by  discoloration,  which  are 
cracked  or  broken,  or  both. 


(2)  Reserved. 

(k)  The  indemnification  value  for 
peanuts  indemnified  shall  be  35  cents 
per  pound. 

Dated:  October  18. 1996. 
KabeftCKMMT. 

Director,  Fruit  and  Vegetable  Division. 
(PR  Doc.  96-27455  Filed  10-25-96;  8:45  am] 
■LLMO  oooc  94to-aa-p 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Sarvica 
8CFR  Part  340 

PN8  No.  1634-93] 

Rmi115-A04S 

Ravocation  of  Naturalization 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACnON:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  relating  to 
revocation  of  naturalization  under 
section  340  of  the  Immigration  and 
Nationality  Act  (Act).  This  rule 
establishes  an  administrative  process 
whereby  a  district  director  may  reopen 
and  reconsider  applications  for 
naturalization  pursuant  to  section 
340(h)  of  the  Act.  This  rule  will 
facilitate  the  transfer  of  naturalization 
authority  contemplated  by  Congress 
fit}m  the  courts  to  the  Attorney  General 
while  retaining  the  protection  for  the 
individual  provided  under  judicial 
naturalization. 

EFFECTIVE  DATE:  October  24.  1996. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Jody  Marten  or  Thomas  Cook, 
Naturalization  and  Citizenship  Services 
Branch,  Adjudications  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW,  Room  3214. 
Washington,  DC  20536.  telephone  (202) 
514-3240.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Immigration  Act  of  1990 
(IMMACT),  Public  Law  101-649,  dated 
November  29. 1990,  amended  section 
340  of  the  Act,  Revocation  of 
Naturalization,  to  bring  the  reopening 
process  of  section  340(i)  of  the  Act  into 
conformity  with  the  change  to 
Administrative  Natiuvlization.  That 
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section,  now  designated  340(h), 
provides  the  Attorney  General  with  the 
power  to  correct,  reopen,  alter,  modity, 
or  vacate  an  application  granted  under 
Administrative  Naturalization.  Such 
power  had  heretofore  rested  within  the 
discretion  of  the  courts,  which  had  held 
exclusive  jurisdiction  over 
naturalization  prior  to  the  enactment  of 
IMMACT. 

With  the  change  to  Administrative 
Naturalization  brought  about  by 
IMMACT,  however,  courts  no  longer 
hold  jurisdiction  over  naturalization 
applications.  It  is  now  the  responsibility 
of  the  Service  to  receive  applications  for 
naturalization  and  conduct 
exaininations  to  determine  statutory 
eligibility  for  citizenship.  Additionally, 
the  Service  renders  formal 
detenninations  on  grants  and  denials  of 
applications  for  naturalization,  and 
provides  for  administrative  review  of 
applications  subject  to  denial  for  cause 
before  a  final  determination  is  made. 
Accordingly,  Congress  had  amended 
section  340(i)  of  the  Act  to  provide  the 
Attorney  General  with  the  reopening 
power  previously  held  by  the  courts. 

In  fact,  the  amendment  to  section 
340(h)  of  the  Act  simply  replaces  the 
court's  jurisdiction  with  that  of  the 
Attorney  General,  leaving  the  authority 
described  in  that  statute  unchanged. 
Taking  this  into  account,  the  Service  has 
developed  a  regulatory  proposal  that 
resembles  the  way  courts  conducted 
proceedings  under  the  pre-amended 
section  340(i)  of  the  Act.  In  developing 
the  proposed  rule,  the  Service  relied 
upon  Federal  Rules  of  Civil  Procedure 
60(b)  and  related  jurisprudence.  On  July 
28,  1994.  the  Service  published  a 
proposed  rule  in  the  Federal  Register  at 
59  FR  38381  with  request  for  comments 
by  September  26, 1994,  to  provide  a 
procedure  for  the  Service  to  reopen 
administrative  proceedings  purauant  to 
section  340(h)  of  the  Act,  as  amended. 
The  proposed  rule  was  structured  in  a 
manner  that  would  fedlitate  the  transfer 
of  naturalization  authority  contemplated 
by  Congress  while  protecting  the 
individual's  rights  provided  under 
judicial  naturalization. 

The  proposed  rule  redesignated 
§  340.11  as  §  340.2  and  changed  the 
heading  to  distinguish  the  actions 
described  therein  from  those  described 
in  §  340.1.  In  addition,  it  clarified  the 
procedures  and  guidelines  for 
recommending  institution  of  revocation 
proceedings  or  criminal  procediues.  The 
proposed  rule  at  §  340.1(e)(2)  was 
rewritten  to  clarify  the  appeal  process  to 
the  district  director  with  die  referral  to 
the  Administrative  Appeals  Unit. 


Discussion  of  Comaients 

The  Service  received  commoits  bom 
five  individuals.  Three  of  the 
conunenters  stated  they  were  concerned 
about  the  1-year  deadline  on  re-opening 
of  applications  for  natiuvlization.  One 
commenter  stated  1  year  was  not 
sufficient  time  if  an  applicant's 
fraudulent  means  of  securing 
naturalization  became  apparent  more 
than  1  year  after  being  naturalized. 
Another  commenter  objected  to  the 
length  of  time  of  1  year  that  the  Service 
had  to  reopen  a  naturalization 
application,  while  the  Executive  Office 
for  Immigration  Review  (EOIR)  at  the 
same  time  published  regulations  and 
provided  the  applicant  only  with  30 
days  in  which  to  file  a  motion  to 
reconsider  a  final  administrative 
decision  under  8  CFR  3.2.  Another 
commenter  raised  concern  for  the  due 
process  rights  of  the  applicant,  and  two 
conunenters  stated  personal  service  was 
a  fundamental  fairness  issue.  The    . 
following  is  a  siunmarized  discussion  of 
those  comments  and  the  Service's 
response. 

Section  340.1(b)(1)  Procedures  for 
Reopening  of  Naturalization 
Proceedings 

The  Service  proposed  that  the  district 
director  under  whose  jurisdiction  the 
original  naturalization  proceeding  took 
place  has  jurisdiction  to  reopen 
proceedings  under  this  section.  The 
notice  of  intent  to  reopen  naturalization 
proceedings  and  to  revoke 
naturalization  must  be  served  no  later 
than  1  year  after  the  effective  date  of  the 
order  admitting  a  person  to  citizenship, 
as  determined  under  §  337.9  of  this 
chapter. 

C^e  commenter  suggested  that,  in 
requiring  service  of  a  notice  of  intent  to 
reopen  naturalization  and  deny 
natiualization  within  1  year  of  the 
original  naturalization  decision,  the 
Service  had  adopted  too  narrow  a 
reading  of  its  authority  under  section 
340(h).  He  stated  grounds  for 
naturalization  revocation  may  become 
known  after  the  1-year  time  frame.  For 
example,  terrorists  and  other  |>ersons 
who  may  have  committed  criminal  and 
terrorist  acts  which  would  have 
rendered  them  ineligible  for 
naturalization  may  come  to  the  Service's 
attention  more  than  1  year  after 
natiualization.  He  pointed  out  by 
limiting  administrative  reopening  to  1 
year,  the  Service  is  prevented  frt}m 
revoking  naturalization  in  these 
situations. 

The  Service  believes  the  1-year  period 
for  reopening  a  naturalization  case  and 
filing  a  notice  of  intent  to  revoke 


nat\u«lization  does  not  provide 
sufficient  time  if  the  applicant's 
fraudulent  means  of  securing 
naturalization  become  apparent  more 
than  1  year  after  being  naturalized,  fhe 
Service  believes  the  1-year  rule  imposes 
a  limitation  on  the  exercise  of  the 
Attorney  General's  authority  that  is  uot 
required.by  statute. 

Furthermore,  the  Service  found  that 
extending  the  1-yeai  lime  limit  tc  ?. 
years  still  has  the  effect  of  keeping  ha 
number  of  reopenings  to  actions  truly 
corrective  in  nature  and  maintains  the 
original  intent  of  this  regulation.  The 
Service  does  not  intend  the  reopenine 
process  to  be  used  in  cases  requiriiig 
extensive  investigation  of  possiblb 
grounds  for  revocation.  The  Service 
views  the  reopening  proceedings  as 
more  of  a  corrective  measure,  as 
opposed  to  a  simplified  alternative  tc 
revocation  proceedings  imder  secjoci 
340(a)  of  the  Act.  If  evidence  oi  any  of 
the  above-listed  grounds  is  obtained 
after  2  years  from  the  time 
naturalization  vested,  or  investigation  cf 
possible  grounds  for  reopening  extendr 
beyond  such  period,  the  Service  must 
forego  administrative  reopeniug  and 
proceed  with  judicial  revocation 
proceedings  under  section  340(a;  of  thu 
Act. 

The  Service  also  changed  the 
jurisdiction  fit)m  thai  of  the  district 
office  where  the  original  naturalization 
took  place  to  the  district  office  having 
jurisoiction  over  the  naturalized 
person's  last  known  place  of  residence 
in  the  United  States  to  make  the 
jurisdiction  consistent  with  §340..''..  Tne 
Service  also  changed  the  language  rrom 
the  proposed  regulation  fron:  notice  of 
intent  to  deny  to  notice  of  intent  to 
revoke  natiuvlization.  Although  thi- 
natiuvlized  applicant  has  been  servtKl  a 
notice  of  intent  to  reopen  naturalization 
proceedings,  he  or  she  remains  j  citizen 
until  the  Service  revokes  natiuBlization. 

Section  340.1(b)(2)  Notice  of  Intent  i'c- 
Reopen  Naturalization  Proceeding:;  .int'^ 
To  Revoke  Naturalizatian 

The  proposed  rule  states  that  if  the 
district  director  determines  that 
reopening  a  naturalization  proceeding  iz 
warranted  imder  §  340.1(a),  he  or  ?he 
shall  prepare  a  written  notice  of  intent 
to  reopen  naturalization  proceedings 
and  to  revoke  naturalization.  Thk  uotico 
shall  advise  the  applic^^t  of  his  or  her 
right  to  submit  a  response  to  the  notice 
and  to  request  a  hearing,  as  provided  in 
§  340.1(bH3).  The  Service  is  further 
obligated  to  serve  the  notice  of  intern  to 
reopen  naturalization  proceedings  and 
to  revoke  naturalization  upon  the 
applicant  by  personal  service,  as 
described  in  §  I03.5a(a)(2]. 


\ 


55552      Federal  Register  /  Vol.  61,  No.  209  /  Monday,  October  28.  1996  /  Rules  and  Regulations 


Two  commenters  statod  that  personal 
service  on  the  newly  naturalized  citizen 
was  an  absolute  prerequisite  for 
reopening  naturalization  proceedings. 

One  commenter  said  the  Service 
should  require  personal  service  as 
described  by  §  I03.5a(a)(2)  because  it  is 
less  restrictive  than  unspecified 
personal  service  under  8  CFR  246. 1  for 
rescission.  He  also  said  that  the  Service 
should  send  certified  letters  with  return 
receipt  requested.  The  commenter  stated 
this  requirement  should  be  the  same  as 
that  required  for  service  of  an  order  to 
show  cause,  i.e..  to  be  the  individual's 
last  known  address.  Two  of  the 
cummenters  stated  that,  in  general,  the 
proposed  regulation  would  place  the 
citizen  and  former  alien  in  the  same 
position  as  a  lawful  permanent  resident 
alien,  or  a  person  with  less  standing. 
They  slated  that  personal  service  is  a 
fundamental  tenet  and  prerequisite  to 
due  process. 

In  response  to  the  comments,  the 
Service  has  added  a  new  paragraph 
(b)(2)(ii)  to  §  340.1,  to  clarify  that  the 
use  of  certified  mail  is  a  form  of 
"personal  service."  It  will  read  as 
follows:  "The  Service  shall  serve  the 
notice  of  intent  to  reopen  naturalization 
proceedings  and  to  revoke 
naturalization  upon  the  applicant  by 
personal  service,  as  described  in 
§  103.5a(a)(2)  of  this  chapter.  When 
personal  service  is  accomplished  by 
certified  or  registered  mail,  return 
receipt  requested,  but  the  notice  is 
returned  as  undeliverable,  the  Service 
shall  serve  the  notice  again,  using  one 
of  the  other  methods  of  personal  service 
described  in  §  103.5a(a)(2)  of  this 
chapter." 

One  of  the  commenters  also  stated  the 
persons  being  naturalized  should  be 
advised  that  their  naturalization  could 
be  revoked  within  1  year  of  being 
naturalized.  The  Service  believes  there 
is  no  reason  to  provide  additional  notice 
regarding  reopening  of  citizenship 
applications  since  the  naturalization 
requirements  and  procedures  are  clearly 
stated  in  the  regulations.  In  addition, 
upon  applying  for  naturaUzation.  the 
instructions  for  completing  the  Form  N- 
400.  Appliciation  for  Naturalization, 
specify  the  penalties  for  an  applicant 
who  knowingly  and  willfully  falsifies  or 
conceals  a  material  faci  or  submits  a 
false  document.  The  applicant  also  signs 
under  penalty  or  prejury  that  the 
appliciUon  and  evidence  submitted 
with  it  are  all  true  and  corre<1. 

Section  340.1(b)(3)  Appiicajil's 
Opportunity  To  Respond  and  To 
Request  Hearing 

In  this  paragraph,  the  applicant  may 
submit  a  response  to  the  Service's  notice 


of  intent  to  reopen  naturalization 
proceedings  and  to  revoke 
naturalization  within  sixty  (60)  days. 
The  applicant  may  request  a  hearing 
before  an  immigration  officer,  and  must 
submit  a  written  request  for  a  hearing 
together  with  any  statements  and/or 
additional  documents. 

One  commenter  considered  it  unfair 
that  the  Service  has  1  year  in  which  to 
initiate  naturalization  proceedings, 
while  the  applicant  is  required  to  appeal 
a  flnal  decision  within  30  days  under 
the  proposed  EOIR  regulations  cited  at 
8  CFR  3.2.  The  commenter  stated  that 
this  promotes  the  convenience  of  the 
Service  rather  than  the  fundamental 
fairness  and  justice  to  all  parties  to 
implement  the  IVoodby  standard  of 
clear,  convincing,  and  unequivocal 
evidence.  See  Woodby  v.  Immigration 
and  Naturalization  Service,  385  U.S. 
276  (1966).  The  commenter  contended 
that  there  is  a  greater  onus  on  the 
applicant  to  provide  evidence  to  rebut 
the  Service's  allegations.  None  of  the 
other  commenters  addressed  the  time  in 
which  an  applicant  must  respond  to  the 
Service's  notice. 

The  Service  believes  that  the  2-year 
period  established  in  §  340.1(b)(1),  for 
service  of  a  notice  of  intent  to  reopen  a 
naturalization  proceeding  and  to  revoke 
naturalization  is  well-founded,  given 
Fed.R.Civ.P.  60(b)  and  the  cases  decided 
in  the  courts  under  section  340(h)  before 
Congress  vested  this  authority  in  the 
Attorney  General.  The  EOIR  regulation 
that  the  commenter  relies  on  pertains  to 
administrative  practice  before  the  Board 
of  Immigration  Appeals,  and  is  not 
relevant  to  the  reopening  of  a 
naturalization  proceeding  under  section 
340(h). 

Section  340.1(bM4)  Withdrawal  of 
Application  or  Failure  To  Respond 

The  Service  pro(>osed  that  the 
applicant  may  submit  a  written 
statement  admitting  the  facts  which  the 
district  director  alleges  as  grounds  for 
reopening,  and  withdraw  the 
application  for  naturalization.  In 
addition,  the  applicant  must  sign  the 
statement  under  oath  or  affirmation  or 
certify  the  truth  of  the  statement  under 
penalty  of  perjury.  If  the  applicant  fails 
to  submit  a  response  to  the  notice  of 
intent  to  reopen  naturalization 
proceedings  and  to  revoke 
naturalization  within  the  period 
specified  in  §  340.1(b)(3),  the  applicant 
shall  be  considered  to  have  admitted  the 
grounds  for  reopening  and  to  have 
withdrawn  the  application  for 
naturalization. 

In  light  of  these  consequences  of 
failing  to  respond,  two  commenters  felt 
personal  service  on  the  newly 


naturalized  citizen  was  an  absolute 
prerequisite  for  reopening  naturalization 
proceedings. 

One  commenter  said  that  failure  to 
respond  should  constitute  withdrawal 
only,  not  admission  of  grounds  for 
revocation.  He  said  preventing  an  alien 
from  contesting  deportability  because  ot 
failure  to  respond  unfairly  penalizes  the 
alien.  Because  the  Service  might  not 
have  to  prove  deportability  by  the 
Woodby  standard,  the  commenter  is 
concerned  that  the  alien's  right  to  due 
process  is  not  properly  protected.  But  an 
alien's  admission  of  the  allegations 
underlying  a  deportation  charge  is 
sufficient  to  meet  the  Woodby  standard. 
Cf.  Matter  of  Rodriguez-Ma jano,  19  I  & 
N  Dec.  811.  812  (BIA  1988).  And 
treating  a  default  as  an  admission  is  not 
unknown  to  the  law.  F.  Rule  Civ.  P.  55. 
So  long  as  the  individual  has  notice  of 
the  allegations,  and  of  the  consequences 
of  a  failure  to  respond,  the  Service  does 
not  believe  that  §  340.1(b)(4)(ii)  poses 
any  due  process  problems. 

As  indicated  in  the  discussion  of 
§  340.1(b)(2),  the  Service  beUeves  it  has 
resolved  the  due  process  issue,  by  not 
only  recognizing  use  of  certified  or 
registered  mail  as  a  form  of  "personal 
service,"  but  by  providing  further  that 
the  notice  must  be  served  anew  if  the 
certified  or  registered  mail  is  returned  as 
"undeliverable."  In  addition,  in  revising 
the  last  sentence  of  §  340.1(b)(2).  the 
Service  will  serve  the  notice  again  usin^ 
one  of  the  methods  of  personal  service 
described  in  §  103.5a{2).  The  Service 
believes  it  has  protected  the  applicant's 
due  process  ri^ts  by  advising  him  or 
her  of  the  procedures  for  appealing  the 
notice  of  intent  to  revoke  naturalization. 
Therefore,  the  final  rule  maintains  that 
failure  to  respond  will  be  deemed  an 
admission  of  the  stated  grounds  for 
reopening  and  denying  naturalization. 

Section  340.1(g)(3)  Effect  of  Final 
Decision  of  Denial  Upon  Applicant's 
Status 

The  Service  proposed  that,  when  a 
decision  to  reop>en  naturalization 
proceedings  and  to  revoke 
naturalization  becomes  final,  the  district 
director  shall  order  the  applicant  to 
surrender  his  or  her  certificate  of 
naturalization.  The  district  director 
shall  then  cancel  the  certiflcate  of 
naturalization. 

One  commenter  stated  that,  in 
addition  to  the  cancellation  of  the 
certificate  of  naturalization,  the  district 
director  should  order  the  applicant  to 
surrender  his  or  her  certificate  of 
naturalization  and  any  U.S.  passport  in 
his  or  her  possession.  Then,  the  Service 
should  notify  the  Department  of  State. 
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The  Service  believes  that  until  a 
decision  to  reopen  natiualization 
proceedings  and  to  revoke 
naturalization  becomes  final,  through 
failure  to  appeal  or  through  exhaustion 
of  all  administrative  and/or  judicial 
appeals,  the  applicant  remains  a  citizen 
of  the  United  States.  When  the  Service 
makes  a  final  decision,  the 
naturalization  is  rendered  void  ah  initio 
and  the  applicant  must  sxirrender  his  or 
her  certificate  of  naturalization  for 
cancellation.  The  Service  agrees  that 
when  an  individual's  citizenship  has 
been  revoked,  his  or  her  U.S.  passport 
should  be  canceled  as  well.  Therefore, 
the  district  office  having  authority  over 
the  revocation  will  notify  the 
Department  of  State,  Passport  Services, 
Washington,  D.C.,  of  the  revocation  of 
naturalization  since  the  cancellation  of 
a  passport  is  within  its  authority. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  of  the  following  factors.  This 
rule  proposes  a  procedure  for  the 
Service  to  reopen  naturalization 
applications  filed  by  individuals.  The 
affected  parties  are  not  small  entities, 
and  the  impact  of  the  regulation  is  not 
an  economic  one. 

Executive  Order  12866 

This  rule  is  considered  by  the  Office 
of  Management  and  Budget  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(0. 
Regulatory  Planning  and  Review,  and 
accordingly,  this  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 


List  of  Subjects  in  8  CFR  Part  340 

Citizenship  and  naturalization.  Law 
enforcement. 

Accordingly,  part  340  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  340— REVOCATION  OF 
NATURALIZATION 

1.  The  authority  citation  for  part  340 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1443. 

2.  A  new  §  340.1  is  added  to  read  as 
follows: 

§  340.1    Reopening  of  a  naturalization 
application  t)y  a  district  director  pursuant  to 
section  340(h)  of  the  Act 

(a)  Reopening  general.  On  its  own 
motion,  the  Service  may  reopen  a 
naturalization  proceeding  and  revoke 
naturalization  in  accordance  with  this 
section,  if  the  Service  obtains  credible 
and  probative  evidence  which: 

(1)  Shows  that  the  Service  granted  the 
application  by  mistake;  or 

(2)  Was  not  known  to  the  Service 
Officer  during  the  original 
naturalization  proceeding;  and — 

(i)  Would  have  had  a  material  effect 
on  the  outcome  of  the  original 
naturalization;  and 

(ii)  Would  have  proven  that: 

(A)  The  applicant's  application  was 
based  on  fraud  or  misrepresentation  or 
concealment  of  a  material  fact;  or 

(B)  The  applicant  was  not,  in  fact, 
eligible  for  naturalization. 

(b)  Procedure  for  reopening  of 
naturalization  proceedings.  (1) 
Jurisdiction.  The  district  director  under 
whose  jurisdiction  the  applicant 
ciurently  resides  has  jurisdiction  to 
reopen  proceedings  under  this  section, 
except  that  notice  of  intent  to  reopen 
naturalization  proceedings  and  to 
revoke  naturalization  must  be  served  no 
later  than  2  years  after  the  effective  date 
of  the  order  admitting  a  person  to 
citizenship,  as  determined  under  §  337.9 
of  this  chapter.  This  section  applies  to 
any  order  admitting  a  person  to 
citizenship  with  an  effective  date  before, 
on,  or  after  October  24, 1996. 

(2)  Notice  of  intent  to  reopen 
naturalization  proceedings  and  to 
revoke  naturalization,  (i)  If  the  district 
director  determines  that  reopening  a 
naturalization  proceeding  is  warranted 
under  paragraph  (a)  of  this  section,  the 
district  director  shall  prepare  a  vmtten 
notice  of  intent  to  reopen  naturalization 
proceedings  and  to  revoke 
natinalization.  The  notice  shall  describe 
in  clear  and  detailed  language  the 
grounds  on  which  the  district  director 
intends  to  reopen  the  proceeding.  The 


notice  shall  include  all  evidence  which 
the  district  director  believes  warrants 
reopening  of  the  proceeding.  The  notic«=' 
shall  advise  the  applicant  of  his  or  hei 
right  to  submit  a  response  to  the  notice 
and  to  request  a  hearing,  as  provided  in 
paragraph  (b)(3)  of  this  section. 

(ii)  The  Service  shall  serve  the  notice 
of  intent  to  reopen  naturalization 
proceedings  and  to  revoke 
naturalization  upon  the  applicant  by 
personal  service,  as  described  in 
§  103.5a(a)(2)  of  this  chapter.  When 
personal  service  is  accomplished  by 
certified  or  registered  mail,  return 
receipt  requested,  but  the  notice  is 
returned  as  undeliverable,  the  Service 
shall  serve  the  notice  again,  using 
another  one  of  the  methods  of  personal 
service  described  in  §  103.5a(a)(2)  of 
this  chapter. 

(3)  Applicant's  opportunity  to 
respond  and  to  request  hearing,  (i) 
Within  sixty  (60)  days  of  service  of  tht 
notice  of  intent  to  reopen  naturalization 
proceedings  and  to  revoke 
natiu^lization,  the  applicant  may 
submit  a  response  to  the  Service.  The 
response  may  include  any  statements 
and/or  additional  evidence  the 
applicant  v^shes  to  present  in  response 
to  the  proposed  grounds  for  reopening 

(ii)  The  applicant  may  request  a 
hearing  on  the  notice  of  intent  to  reopen 
naturalization  proceedings  and  to 
revoke  naturalization  before  an 
immigration  officer  authorized  to  review 
naturalization  applications  under 
sections  310  and  335  of  the  Act.  The 
applicant  must  submit  a  vmtten  request 
for  a  hearing  together  vnth  any 
statements  and/or  additional  evidence 
within  sixty  (60)  days  of  service  of  this 
notice.  The  Service  shall  schedule  a 
reouested  hearing  as  soon  as  practicable. 

(4)  Withdrawal  of  application  or 
failure  to  respond,  (i)  Upon  receipt  of 
the  notice  of  intent  to  reoj>en 
naturalization  proceedings  and  to 
revoke  naturalization,  the  applicant  may 
submit  a  written  statement  admitting 
the  facts  which  the  district  director 
alleges  as  grounds  for  reopening,  and 
withdrawing  the  application  for 
naturalization.  The  applicant  shall  sign 
the  statement  under  oath  or  affirmation 
or  shall  certify  the  truth  of  the  statement 
under  penalty  of  perjury. 

(ii)  If  the  applicant  fails  to  submit  a 
response  to  the  notice  of  intent  to 
reopen  naturalization  nroceedings  and 
to  revoke  naturalization  within  the 
period  specified  in  paragraph  (b)(3)  of 
this  section,  that  failure  to  respond  will 
be  deemed  an  admission  of  the  stated 
grounds  for  reopening  and  revoking 
naturaUzation. 

(5)  Right  to  counsel.  The  applicant 
may  be  represented  at  any  time  during 
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reopening  proceedings  by  an  attomev  ni- 
other  repreaentative  qualified  under  part 
292  of  this  chapter. 

(6)  Burden  of  proof.  Upon  service  of 
a  notice  of  intent  to  reopen 
iiaturalization  proceedings  and  to 
revoke  naturalization,  the  applicant 
bears  the  burden  of  persuading  the 
district  director  that,  notwithstanding 
the  evidence  described  in  the  notice,  the 
applicant  was  eligible  for  naturalization 
at  the  time  of  the  order  purporting  to 
admit  the  applicant  to  citizenahip. 

(c)  Record  of  reopened  proceedings. 
The  record  shall  include,  but  is  not 
liitiited  to: 

(1)  The  applicant's  application  for 
naturalization: 

(2)  The  Service's  notice  of  intent  to 
reopen  naturalization  proceedings  and 
to  revoke  naturalization  with  proof  of 
service  to  the  applicant; 

(3)  All  evidence  forming  the  basis  for 
reopening  the  naturalization 
application; 

(4)  The  applicant's  statement  and/or 
evidence  in  response  to  the  Service's 
notice  and  in  support  of  the  application; 
and 

!  5}  The  record  of  the  hearing,  if  a 
hearing  was  held. 

(d)  Decision.  (H  The  district  director 
shall  render  a  written  decision  on  the 
reopened  naturalization  application 
within  180  days  of  service  of  the  notice 
of  intent  to  reopen  naturalization 
proceedings  and  to  revoke 
naturalization.  The  decision  shall 
consist  of  findings  of  fact,  conclusions 
of  law,  and  a  fined  determination  on  the 
naturalization  application  Notice  of 
decision  shall  be  served  on  the 
applicant  or  his  or  her  attorney  or 
representative,  if  applicable. 

(2)  Referral  for  revocation  suit.  Rather 
than  reopening  a  naturalization  decision 
and  revoking  naturalization,  the  district 
director  shall  refer  a  case  for  revocation 
nroreedings  under  §  340.2  if: 

(0  1  he  applicant's  answer  to  the 
notice  of  intent  to  reopen  a 
naturalization  proceeding  and  to  revoke 
naturalization  and  any  additional 
>*vidence  that  the  applicant  submits 
raises  a  genuine  factual  issue  about  the 
propriety  of  the  applicant's 
aaturelization,  so  that  resolution  of  the 
tactual  issue  will  depend  on  the 
Tftdibility  of  witnesses  testifying  under 
<^th  and  subject  to  cross-examination, 
or 

(ii)  After  rendering  «  decision  on  the 
merits,  the  district  director  determines 
that  the  applicant  had  adequately 
rebutted  the  allegations  made  in  the 
notice  of  intent  to  reopen  naturalization 
proceedings  and  to  revoke 
naturalization,  but  the  district  director 
thereafter  obtains  additional  evidence  of 


at  least  one  of  the  grounds  set  forth  in 
paragraph  (a)  of  this  section. 

(e)  Appeals.  (1)  The  applicant  may 
appeal  an  adverse  decision  under 
paragraph  (d)  of  this  section  to  the 
OfBca  of  Examinatioiu,  Administrative 
Appeals  Unit.  Any  appeal  shall  be  filed 
initially  with  the  di^ct  diractor  within 
thirty  (30)  days  after  service  of  the 
notice  of  decision.  Such  appeal  shall  be 
filed  in  accordance  with  §  103.1  and 
§  103.7  of  this  chapter,  by  filing  the 
appeal  on  Form  I-290B  with  the  fise. 
Appeals  received  after  the  30-day  period 
may  be  subject  to  dismissal  for  failura 
to  timely  file. 

(2)  If.  within  45  days  of  the  filing  of 
a  notice  of  appeal,  the  district  director 
determines  tnst  the  materials  filed  in 
support  of  the  appeal  adequately  rebut 
the  grounds  for  reopening,  the  district 
director  may  reconsider  the  decision  to 
reopen  the  naturalization  application 
and  to  revoke  naturalization,  and  affirm 
the  original  decision  nattiralizing  the 
applicant.  In  such  a  case,  it  is  not 
.necessary  for  the  district  diractor  to 
forward  the  case  to  the  Administrative 
Appeals  Unit  If.  after  the  district 
dkector  affirms  an  original 
naturaiizati(Hi  grant  under  this 
paragraph,  the  Service  obtains 
additional  evidence  of  the  grounds  set 
forth  in  paragraph  (a)  of  this  section,  the 
Service  may  not  bring  a  new  motion  to 
reopen  the  naturalization  proceeding 
and  to  revoke  naturalization,  but  may 
seek  to  revoke  the  applicant's 
naturalization  only  piumiant  to  section 
340(a)  of  die  Act. 

(f)  Judicial  review.  If  a  decision  of  the 
Office  of  Examinations,  Administrative 
Appeals  Unit,  is  adverse  to  the 
applicant,  the  applicant  may  seek 
iudicial  review  in  accordance  with 
section  310  of  the  Act. 

(g)  Effect  affinal  decision  of  denial 
upon  applicant's  status.  (1)  A  final 
decision  to  reopen  a  naturalization 
proceeding  and  to  revoke  naturalization 
shall  be  effective  as  of  the  date  of  the 
original  order  purporting  to  admit  the 
applicant  to  citizenship.  The  order 
purporting  to  admit  the  applicant  to 
citizenship  shall  then  have  no  legal 
effect. 

(2)  A  district  director's  decision  to 
reopen  naturalization  proceedings  and 
to  revoke  naturalization  will  be  final, 
unless  the  applicant  seeks 
administrative  or  judicial  review  within 
the  period  specified  by  law  or 
regulation. 

(3)  When  a  decision  to  reopen    \ 
naturalization  proceedings  and  to 
revoke  naturalization  becomes  final,  the 
district  director  shall  order  the 
applicant  to  surrender  his  or  her 
certificate  of  naturalization.  The  district 


director  shall  then  cancel  the  certificato 
of  naturalization,  and  shall  also  notify 
the  Department  of  State  of  the 
revocation  of  naturalization. 

(4)  Notwithstanding  the  service  of  a 
notice  of  intent  to  reopen  naturalization 
proceedings  and  to  revoke 
nattualization,  the  applicant  shall  be 
oonsidered  to  be  a  citizen  of  the  United 
States  until  a  dedsicm  to  recpen 
proceedings  and  deny  naturalization 
becomes  final. 

(h)  Applicant's  request  for  reopening 
or  modification  of  application.  After 
having  been  granted  naturalization  and 
administered  the  oath  of  allegiance  and 
renunciation,  an  applicant  may  move 
that  the  Service  reopen  his  or  her 
naturalization  application  for  the 
purpoee  of  amending  the  application  in 
accordance  with  §  334.5  of  this  chapter. 

fMail    [Radeetgnalsdae  13402 and 


3.  Section  340.11  is  redesignated  as 
§  340.2  and  is  revised  to  reed  as  follows: 

13402    newceaon  ptDceedlnge  pureuant 
to  aecOon  340M  of  ttM  Act 

(a)  Recommendations  for  institution 
of  revocation  proceedings.  Whenever  it 
appean  that  any  grant  of  naturalization 
may  have  been  illegally  procured  or 
procured  by  concsaJment  of  a  material 
fact  or  by  willful  misrepresentation,  the 
facts  shall  be  reported  to  the  district 
director  having  jurisdiction  over  the 
naturalized  person's  last  known  place  of 
residence  in  the  United  States.  If  the 
district  director  is  satisfied  that  a  prima 
fade  case  exists  for  revocation  pureuant 
to  section  340(a)  of  the  Act.  he  or  she 
shall  report  the  facts  in  writing  to  the 
Regional  Director,  with  a 
recommendation  regarding  the 
institution  of  revocation  proceedings. 

(b)  Recorrunendation  for  criminal 
prosecution.  If  it  appears  to  the  district 
director  that  a  case  described  in 
paragraph  (a)  of  this  section  or  one  in 
which  a  final  decision  has  been  reacheii 
under  §  340.1(g)  is  amenable  to  criminal 
penalties  under  18  U.S.C.  1425  for 
unlawful  procurement  of  citizenship  or 
naturalization,  the  district  director  may 
present  such  facts  to  the  appropriate 
United  States  Attorney  for  possible 
criminal  prosecution. 

(c)  Reports.  It  shall  be  the 
responsibility  of  the  district  directCH-  to 
advise  the  Service  office  that  originated 
the  information  upon  which  the 
revocation  inquiry  is  based  al>out  the 
progress  of  the  investigation,  and  report 
the  findings  of  the  inquiry  as  soon  as 
practicable. 
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Dated:  October  15. 1996. 
Doris  MeisBiier. 

Commissioner,  Immigration  and 

Naturalization  Service. 

IFR  Doc.  96-27749  Filed  10-24-96;  4:00  pml 

SHJJNQ  COOK  44ie-10-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207. 220, 221  and  224 
[Regulations  Q,  T,  U  and  X] 

Securities  Credit  Transactions;  List  of 
Marginable  OTC  Stocks;  Ust  of 
Foreign  Margin  Stocks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

SUMMARY:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  "The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  fordi  additions  to  and 
deletions  from  the  previous  OTC  List 
and  the  previous  Foreign  List. 
EFFECTIVE  DATE:  November  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Wolffrum,  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washin^^ion.  D.C. 
20551.  For  the  hearing  impaired  only, 
contact  Dorothea  Thompson, 
Telecommunications  E)evice  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  Listed 

below  are  the  deletions  from  and 
additions  to4h^Board's  OTC  List, 
which  was  last  published  on  July  30, 
1996  (61  FR  395561,  and  became 
effective  August  12, 1996.  A  copy  of  the 
complete  O'TC  List  is  available  from  the 
Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
traded  over-the-coimter  in  the  United 
States  that  meet  the  criteria  in 
Regulations  G.  T  and  U  (12  CFR  Parts 
207,  220  and  221,  respectively).  This 
determination  also  affects  the 
applicability  of  Regulation  X  (12  CFR 
Part  224).  These  stocks  have  the  degree 
of  national  investor  interest,  the  depth 
and  breadth  of  market,  and  the 


availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  bshion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  for  trading  in  the  national 
market  system  (NMS  security)  under 
rules  approved  by  the  Securities  and 
Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealers,  Inc. 
and  will  be  incorporated  into  the 
Board's  next  quarterly  publication  of  the 
OTC  List. 

Also  listed  below  are  the  deletions 
from  and  additions  to  the  Foreign  List 
which  was  last  published  on  July  29, 
1996  (61  FR  39556)  and  became 
effective  August  12,  1996.  A  copy  of  the 
complete  Foreign  List  is  available  from 
the  Federal  Reserve  banks. 

Public  Comment  and  Defieffed  EBective 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6  (a)  and  (b), 
220.17  (a),  (b),  (c)  and  (d).  and  221.7  (aj 
and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking.  Credit,  Margin, 
Margin  requirements,  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  220 

Banks.  Banking,  Brokers,  Credit, 
Margin,  Margin  requirements, 
Investments,  National  Market  System 


(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Margin. 
Margin  requirements.  National  Market 
System  (NMs  Security),  Reporting  and 
recordkeeping  requirements,  Sectirities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit, 
Margin,  Mar^n  requirements.  Reporting 
and  recordkeeping  requirements, 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w),  and 
in  accordance  with  l2  CFR  207.2(k)  and 
207.6  (Regulation  G),  12  CFR  220.2  and 
220.17  Regulation  T),  and  12  CFR 
221. 2(j)  and  221.7  (Regulation  U),  there 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List  and 
the  Foreign  List. 

Deletions  From  the  List  of  Mai'ginable 
OTC  Stocks 

Stocks  Removed  for  Failing  Continued 
Listing  Requirements 

AMERICAN  WHITE  CROSS.  INC. 

$.01  par  common 
AW  COMPUTER  SYSTEMS.  INC. 

Class  A,  $.01  par  common 
BEN  FRANKLIN  RETAIL  STORES.  INC. 

$.01  par  common 
BIOSYS,  INC. 

No  par  common 
BPl  PACKAGING  TECHNOLOGIES. 
INC. 

Class  B,  Warrants  (expire  10-07-96) 
CAPSTONE  PHARMACY  SERVICES, 
INC. 

Warrants  (expire  08-23-96) 
CEL-Sa  CORPORA-nON 

Warrants  (expire  02-06-97) 
CLOTHESTIME,  INC. 

$.001  par  common 
DANSKIN,  INC. 

$.01  par  common 
DAVID  WHITE,  INC. 

$3.00  par  common 
DIACRIN  INC. 

Units  (expire  12-31-2000) 
ERNST  HOME  CENTER.  INC. 

$.01  par  common 
EV  ENVIRONMENTAL,  INC. 

$.01  par  common 
EXSTAR  FINANCIAL  CORPORATION 

$.01  par  common 
FIRST  CHARTER  BANK,  N.A.  (CA) 

$2.56  par  common 
FORREST  OIL  CORPORA^nON 

Warrants  (expire  10-01-96) 
GAMETEK,  INC. 

$.01  par  common 
GANDER  MOUNTAIN,  INC. 

$.01  par  common 
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INDEPENDENCE  BANCORP,  INC.  (NJ) 

.<  VOO  par  common 
'NTT;rsCIENCE  COMPirrER 
CORPORATIC>^' 

Wnrrants  (expire  n -15-96) 

lJposome  company,  inc.  the 

Depositary  Shares 
MAXLIS  ENERGY  CORPORATION 
.S4.00  par  cumulative  convertible 
preferred 

medmarco.  inc. 

$.001  par  common 
NEW  WORLD  POWER  CORPORATION 

$.01  par  common 
PEOPLE'S  BANK  (CT) 

8.5%  Series  A,  no  par  noncumulative 
convertible  preferred 
RALLY'S  HAMBURGFllS.  INC. 

Rights  (expire  09-20-96) 
REPUBUC  SECURITY  FINANCL\L 
CORP. 

Series  A,  7.5%  par  cumulative 
convertible  preferred 
SEVEN  HILLS  FINANCIAL 
CORPORATION 

No  par  common 
SVOIJEST  TECHNOLOGY.  INC. 

S.OO"*  par  common 
TAPISTRON  INTERNATIONAL.  INC. 

$.0004  par  common 

Warrants  (expire  06-23-97) 
TTNSLEY  LABORATORIES.  INC. 

No  par  common 
U.S.  DIAGNOSTIC  I^BS.  INC. 

Class  B,  warrants  (expire  10-14-99) 
U.S.  HOMECARE  CORPORATION 

$.01  par  common 
UL TRADATA  SYSTEMS,  INC. 

Class  A,  warrants  (expire  02-01-98) 
LJRETHANE  TECHNOLOGIES.  INC. 

$.01  par  common 
VETERINARY  CENTERS  OF  AMERICA 
INC. 

Warrants  (expire  10-10-96) 
WATERMARC  FOOD  MANAGEMENl 
COMPANY 

$.05  par  common 
WEITZER  HOMEBUTIUERS.  INC. 

Class  A,  $.01  par  common 

Stocks  Removed  for  Listing  on  a 
National  Securities  Exchange  or  Being 
Involved  in  an  Acquisition 

AES  CORPORATION.  THE 

$.01  par  common 
AGRIUM  INC. 

No  par  common 
ALEXANDER  ENERGY  CX)RPORATION 

$.03  par  common 
ALLEGIANCE  BANC  CORPORATION 

$1.00  par  c;ommon 
AMBAR,  INC.  ' 

$.01  par  common 
AMERICA  ONUNE  INC. 

S.D'  parcommor 
AMSERV  HEALTHCARE  INC. 

i.Ol  par  common 
APPLIED  BIOSCIt:NCF 

J^^^ERNATlf)^'AI.  INC.  <^ 


$.01  par  common 
ATRLV  SOFTWARE,  INC. 

$.01  par  common 
BAILEY  CORPORATION 

$10  par  common 
BAYBANKS.  INC.  (MA) 

$2.00  par  common 
BAYPORT  RESTAURANT  GROUP.  INC. 

$.001  par  common 
BRENCO.  INC. 

$1.00  par  common 
BROOKTREE  CORPORATION 

No  par  common 
BUGABOO  CREEK  STEAK  HOUSE 

$.01  par  conunon 
BUILDERS  WAREHOUSE 
ASSOOATION 

$.008  par  common 
BW/IP,  INC. 

Class  A.  $.01  par  common 
CANYON  RESOURCES  CORPORATION 

$.01  par  common 
CCB  FINANCL\L  CORPORATION 

$5.00  par  common 
CELLULAR  COMMUNICATIONS 
INTERNATIONAL.  INC. 

$.01  par  conunon 
CFB  BANCORP  (FL) 

$2.00  par  common 
CFI  INDUSTRIES.  INC. 

$1.00  par  common 
CHARTER  BANCSHARES.  INC. 

$1.00  par  common 
CHARTWELL  RE  CORPORATION 

$.01  par  common 
CHROMCRAFT  REVDMGTON,  INC. 

$.01  par  common 
CIRCLE  FINANCL\L  CORPORATION 

$1.00  par  common 
CmCASTERS  INC. 

Class  A,  no  par  common 
CITIZENS  SECURITY  GROUP.  INC. 

$.01  par  common 
CLINTON  GAS  SYSTEMS  INC. 

No  par  common 
COMMERCE  BANCORP.  INC.  (NJ) 

$1.5625  par  common 
COMPUTER  IDENTICS  CORPORATION 

$.10  par  common 
CTL  CREDIT.  INC. 

$.01  par  common 
DAIRY  MART  CONVENIENCE  STORES 
jClass  A.  $.01  par  common 

Class  B,  $.01  par  common 
DAVIDSON  &  ASSOCL\TES.  INC. 

$10.00  par  common 
DNA  PLANT  TECHNOLOGY 
CORPORATION 

$.01  par  common 

$.01  par  convertible  exchangeable 
DOUGLAS  k  LOMASON  COMPANY 

$2.00  par  common 
EATON  VANCE  CORPORATION 

Non-voting.  $.125  par  common 
EQUITY  INNS.  INC. 

$.U1  par  common 
FAHNESTOCK  VINER  HOLDINGS 

Class  A.  no  par  common 
FAIRP  AX  BANK  &  TRUS"^  COMF 


$1.25  par  common 
FINANCL\L  SECURITY  CORPOR 

$.01  par  conunon 
FINANCING  FC»  SCIENCE 
INTERNATIONAL  INC 

$.01  par  conunon 

Warrants  (expire  05-19-99) 
FIREFOX  COMMUNICATIONS.  INC. 

$.001  par  common 
FIRST  WASHINGTON  REALTY  TRUST. 
INC 

$.01  par  conunon 

Series  A.  ciunulative  convertible 
preferred 
FLUOROSCAN  IMAGING  SYSTEM 

$.0001  par  common 

Redeemable  Warrants  (expire  07-11- 
99) 
GERL\TRIC  &  MEDICAL  COMPANIES. 
INC. 

$.10  par  common 
GOLF  ENTERPRISES.  INC. 

$.01  par  common 
GUEST  SUPPLY.  INC. 

No  par  common 
HOMETOWN  BANCORPORATION INC:. 

$1.00  par  common 
HOMETOWN  BUFFET.  INC. 

$.01  per  common 
IMAGE  INDUSTRIES.  INC. 

$.01  par  common 
INNKEEPERS  USA  TRUST 

$.01  par  conunon 
INTERIM  SERVICES  INC. 

$.01  par  common 
INTERNATIONAL  JENSEN  INC. 

$.01  par  common 
INTERPOINT  CORPORATION 

No  par  common 
ILG  INDUSTRIES.  INC. 

$.20  par  common 
KAHLER  REALTY  CORPORATION 

$.10  par  common 
KFX  INC. 

$.001  par  common 
LANDMARK  GRAPHICS 
CORPORATION 

$.05  par  common 
LEADER  FINANCL\L  CORPORATION 

$1.00  par  conunon 
LOEWEN  GROUP  INC..  THE 

No  par  common 
LOMAK  PETROLEUM.  INC. 

$.01  par  common 
MAIC  HOLDINGS.  INC. 

$1.00  par  common 
MARK  TWAIN  BANCSHARES.  INC. 

$1.25  par  common 
MDT  CORPORATION 

$1.25  par  common 
MERCURY  GENERAL  CORPORATION 

No  par  common 
MICROTEK  MEDICAL,  INC. 

$.01  par  common 
MIDLANTIC  CORPORATION 

$3.00  par  common 
MISSISSIPPI  CHEMICAL  CORP 

$.01  par  common 
MOUNTASL^.  ENTFRTAINMENl'  INC. 
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No  par  common 
MSB  BANCORP,  INC.  (NY) 

$.01  par  conunon 
N.S.  BANCORP.  INC.  (IL) 

$.01  par  common 
NETSTAR.  INC. 

$.01  par  common 
NETWORK  EXPRESS,  INC. 

No  par  common 
NHS  FINANCL\L,  INC. 

No  par  common 
NMR  OF  AMERICA,  INC. 

$.01  par  common 
NYCOR,  INC. 

$1.00  par  common 

Class  A,  $1.00  par  common 
ORBIT  SEMICONDUCTOR,  INC. 

$.001  par  common 
PACIFIC  BASIN  BULK  SHIPPING 

$.7327  par  common 

Warrants  (expire  09-30-99) 
PARKWAY  PROPERTIES,  INC. 

$1.00  par  common 
PATLEX  CORPORATION 

$.10  par  common 
pa  SERVICES.  INC. 

$.001  par  common 
PEDL\TRD(  MEDICAL  GROUP.  INC. 

$.01  par  common 
PERPETUAL  STATE  BANK  (NC) 

$5.00  par  common 
PET  PRACTICE.  INC.,  THE 

$.01  par  common 
PREMIER  FINANCIAL  BANCORP,  INC. 

No  par  common 
PROFESSIONAL  SPORTS  CARE 
MANAGEMENT  INC. 

$.01  par  common 
QUAKER  CHEMICAL  CORPORATION 

$1.00  par  common 
REGIONAL  ACCEPTANCE  CORP. 

No  par  common 
RENAISSANCERE  HOLDINGS,  LTD. 

$1.00  par  common 
RFS  HOTEL  INVESTORS.  INC. 

$.01  par  common 
ROTO-ROOTER,  INC. 

$1.00  par  common 
SCIENTIFIC  GAMES  HOLDING  CORP. 

$.001  par  common 
SECURITY  CAPITAL  BANCORP  (NC) 

No  par  common 
SHAW  GROUP.  INC..  THE 

$.01  par  common 
SIERRA  ON-LINE.  INC. 

$.01  par  common 
STATION  CASINOS.  INC. 

$.01  par  common 

7%  convertible  preferred 
SUNSTONE  HOTEL  INVESTORS.  INC. 

$.01  par  conunon 
SYBRON  CHEMICALS  INC. 

$.01  par  common 
SYRATECH  CORPORATION 

$.01  par  common 
SYSTEMED.  INC. 

$.001  par  common 
THIRD  FINANCL\L  CORPORATION 

$.01  par  conunon 


TUCKER  DRILLING  COMPANY,  INC. 

$.01  par  common 
U.S.  HEALTHCARE,  INC. 

$.005  par  common 
UNIROYAL  CHEMICAL 
CORPORATION 

$.01  par  common 
UNITED  COMPANIES  FINANCL\L 

$2.00  par  common 

$2.00  par  convertible  preferred 
UUNET  TECHNOLOGIES.  INC. 

$.001  par  common 
VARITRONIC  SYSTEMS,  INC. 

$.01  par  common 
WESTCOTT  COMMUNICATIONS,  INC. 

$.01  par  common 
WFS  BANCORP.  INC.  (KS) 

$.01  par  common 

Additions  to  the  List  of  Marginable  OTC 
Stocks 

ABACUS  DIRECT  CORPORATION 

$.001  par  common 
ABT  GLOBAL  PHARMACEUTICAL 
CORPORATION 

No  par  common 
ACCUMED  INTERNATIONAL.  INC. 

No  par  common 

Warrants  (expire  10-14-97) 
ACE'COMM  CORPORATION 

$.01  par  common 
ACRODYNE  COMMUNICATIONS.  INC. 

$.01  par  common 
ADVANCE  PARADIGM,  INC. 

$.01  par  common 
ADVANCED  DEPOSITION 
TECHNOLOGIES,  INC. 

$.01  par  common 
ADVANCED  DIGITAL  INFORMATION 
CORPORATION 

No  par  common 
ADVANCED  FIBRE 

COMMUNICATIONS 

$.01  par  common 
ADVANCED  HEALTH  CORPORATION 

$.01  par  common 
AFSALA  BANCORP,  INC.  (New  York)    ' 

$.01  par  common 
ALGOS  PHARMACEUTICAL 
CORPORATION 

$.01  par  conunon 
AMB  FINANCL\L  CORPORATION 

$.01  par  common 
AMERICAN  BANKERS  INSURANCE 
GROUP 

Series  B,  $1.00  par  preferred 
AMERICAN  DISPOSAL  SERVICES,  INC. 

$.01  par  common 
AMERICAN  HEALTHCHOICE,  INC. 

$.001  par  preferred 
ANACOMP,  INC. 

$.01  par  common 

Warrants  (expire  06-03-2001) 
ANCHOR  FINANCL\L  CORPORATION 

$6.00  par  common 
ANIKA  RESEARCH,  INC 

$.01  par  common 
APPLIED  ANALYTICAL  INDUSTRIES. 
INC. 


$.001  par  common 
ARQULE,  INC. 

$.01  par  common 
ASL\  PAanC  RESOURCES.  LTD. 


No  par  common  / 
.TRL\  COMMUNITES. 


ATRL\  COMMUNITES.  INC. 

$.10  par  common 
AULT  INCORPORATED 

No  par  common 
AWARE.  INC. 

$.01  par  common 
BANK  OF  LOS  ANGELES 

No  par  common 

Warrants  (expire  12-01-98) 
BANK  UNITED  CORPORATION 

$.01  par  common 
BARBERS  HAIRSTYUNG  FOR  MEN  & 
WOMEN,  INC.,  THE 

$.01  par  common 
BEVERLY  BANCORPORATION.  INC. 

$.01  par  common 
BIG  ENTERTAINMENT,  INC. 

$.01  par  common 
BILLING  INFORMATION  CONCEPTS 
CORPORATION 

$.01  par  common 
BLYVOORUrrZICHT  GOLD  MINING 
COMPANY  LIMITED 

American  Depositary  Receipts 
BRE-X  MINERALS,  LIMITED 

No  par  common 
BUFFELSFONTEIN  GOLD  MINES,  LTD. 

American  Depositary  Receipts 
BUSINESS  &  PROFESSIONAL  BANK 
(California) 

No  par  common 
C.  R.  ANTHONY  COMPANY 

$.01  par  common 
CADUS  PHARMACEUTICAL 
CORPORATION 

$.01  par  common 
CAUFORNL\  INDEPENDENT 
BANCORP. 

No  par  common 
CAMBRIDGE  HEART,  INC. 

$.001  par  common 
CARRL\GE  SERVICES,  INC. 

Class  A,  $.01  par  common 
CCC  INFORMATION  SERVICES 
GROUP,  INC. 

$.10  par  common 
CELLEGY  PHARMACEUTICALS,  INC. 

No  par  common 
CELLNET  DATA  SYSTEMS.  INC. 

$.001  par  common 
CHEROKEE  INC. 

$.02  par  conmion 
CHESTER  BANCORP,  INC. 

$.01  par  common 
CHROMATICS  COLOR  SCIENCES 

$.001  par  common 
CLAREMONT  TECHNOLOGY  GROUP. 
INC. 

No  fMir  common 
CN  BIOSCEENCES,  INC. 

$.01  par  common 
COFFEE  PEOPLE,  INC. 

No  par  common 
COINMACH  LAUNDRY 
CORPORATION 
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$.01  par  common 
COLOSSAL  RESOURCES 
CORPORATION 

No  par  common 
COMPANY  DOCTOR.  THE 

$.01  par  common 
CONNECT.  INC. 

$.001  par  common 
CONTROL  DEVICES.  INC. 

$.01  par  common 
COSTILLA  ENERGY.  INC. 

$.01  par  common 
COUNTY  BANK  OF  CHESTERHELD 
(Virginia) 

$5.00  par  common 
CSI  COMPUTER  SPECL\USTS.  INC. 

Class  A,  $.001  par  common 
CUNO  INCORPORATED 

$.001  par  common 
CYMER.  INC. 

$.01  par  common 
DAE  COMMUNICATIONS,  INC. 

$.  16  par  common 
DAILEY  PETROLEUM  SERVICES 
CORPORATION 

Class  A,  $.01  par  common 
DBT  ONLINE,  INC. 

$.10  par  common 
DL\CRIN.  INC. 

$.01  par  common 

Warrants  (expire  12-31-2000) 
DIALYSIS  CORPORATION  OF 
AMERICA 

$.01  par  common 
DIEDRICH  COFFEE 

No  par  common 
DIGEX.  INCORPORATED 

$.01  par  common 
DIGITAL  SOLUTIONS.  INC. 

$.001  par  common 
DNAP  HOLDING  CORPORATION 

$.01  par  common 
DOCUMENT  SCIENCES 
CORPORATION 

$.001  par  common 
DURA  AUTOMOTIVE  SYSTEMS.  INC. 

Class  A.  $.01  par  conmion 
DURBAN  ROODtPOORT  DEEP.  LTD. 

American  Depositary  Receipts 
DYNAMEX.  INC. 

$.01  par  common 
DYNAMIC  HEALTH(J\RE 
TECHNOLOCUES.  INC. 

$.01  par  common 
DYNAMOTIVE  TECHNOLOGIES 
CORPORATION 

No  par  common 
E'TRADE  GROUP.  INC. 

$.01  par  common 
EINSTEIN/NOAH  BAGFI. 
CORPORATION 

$.01  par  common 
ELECTROSOURCE  INC. 

$.10  par  compion 

ORATED 
on 
NC. 
on 
CE  CORPORATION 


FAXSAV  ING 
$.01  par  com 

RLM  ROMAN, 
$.01  par  com 

HRST  ALLIA 


Class  A,  no  par  common 
FIRST  ENTERPRISE  FINANCIAL 
GROUP.  INC. 

$.01  par  common 
FIRST  M  &  F  CORPORATION 

$5.00  par  conunon 
FLANDERS  CORPORATION 

$.001  par  common 
FOTOBALL  USA,  INC. 

$.01  par  common 

Warrants  (expire  08-12-99) 
FOUNTAIN  POWERBOAT 
INDUSTRIES,  INC. 

$.01  par  common 
FPIC  INSURANCE  GROUP,  INC 

$.10  par  common 
FX  ENERGY.  INC. 

$.001  par  common 
GARGOYLES.  INC. 

No  par  common 
GERON  CORPORATION 

$.001  par  common 
GKN  HOLDING  CORPORATION 

$.0001  par  common 
GOLDEN  BEAR  GOLF.  INC 

Class  A.  $.01  par  common 
GRADALL  INDUSTRIES.  INC 

$.01  par  common 
GRAND  PREMIER  FINANCL\L.  INC. 

$.01  par  common 
GREENSTONE  RESOURCES,  LTD. 

No  par  common 
GROOTVLEI  PROPRTTARY  MINES 

American  Depositary  Receipts 
HARMONY  GOLD  MINING  CO..  LTD. 

American  Depositary  Receipts 
HEALTHCOR  HOLDINGS.  INC 

$.01  par  common 
HIBBETT  SPORTING  GOODS.  INC. 

$.01  par  common 
HOME  BANCORP  OF  ELGIN.  INC. 

$.01  par  common 
HOT  TOPIC.  INC. 

No  par  common 
HOUSE  OF  FABRICS,  INCORPORATED 

$.01  par  common 
HVIDE  MARINE  INCORPORATED 

Class  A,  $.001  par  common 
INAMED  CORPORATION 

$.01  par  common 
INDUSTIR-MATEMATIK 

INTERNATIONAL  CORPORATION 

$.01  par  common 
INTEGRATED  LIVING  COMMUNITIES. 
INC. 

$.01  par  common 
INTELLIGROUP.  INC. 

$.01  par  common 
INTENSIVA  HEALTHCARE 
CORPORATION 

$.001  par  common 
INTERUNK  COMPUTER  SCIENCES. 
INC. 

$.001  par  common 
INTERNATIONAL  NETWORK 
SERVICES 

No  par  common 
INTERWEST  HOME  MEDICAL.  INC. 

No  par  common 


INVISION  TECHNOLOGIES,  INC. 

$.001  par  common 
J.  W.  CHARLES  FINANCL\L  SERVICES. 
INC. 

$.001  par  common 
JACOR  COMMUNICATIONS,  INC. 

Warrants  (expire  09-18-2001) 
KAPSON  SENIOR  QUARTERS 
CORPORATION 

$.01  par  common 
KARRINGTON  HEALTH.  INC. 

No  p)ar  common 
KITTY  HAWK.  INC. 

$.01  par  common 
KUSHNER-LOCKE  COMPANY,  THE 

Series  C  warrants,  (expire  07-25- 
2001) 
LAMAR  ADVERTISING  COMPANY 

$.0001  par  common 
LARSON-DAVIS  INCORPORATED 

$.001  par  common 
LASER  INDUSTRIES  LIMITED 

Ordinary  shares  (par  NIS  0.0001) 
LASON,  INC. 

$.01  par  common 
LCC  INTERNATIONAL,  INC. 

Class  A,  $.01  par  common 
LEAP  GROUP,  INC.,  THE 

$.01  par  common 
UGHTBRIDGE.  INC. 

$.01  par  common 
UGHTPATH  TECHNOLOGIES,  INC. 

Class  A,  $.01  par  common 
UQUIDATION  WORLD.  INC. 

No  par  common 
LUTHER  MEDICAL  PRODUCTS.  INC. 

No  par  common 
MARKWEST  HYDROCARBON.  INC. 

$.01  par  common 
MATRIX  CAPITAL  CORPRATION 

$.01  par  common 
McM  CORPORATION 

$1.00  par  common 
MEDI-JECT  CORPORATION 

$.01  par  common 
MEDICAL  ALLL\NCE.  INC. 

$.002  par  common 
MEMBERWORKS,  INC. 

$.01  par  common 
MEMCO  SOFTWARE  LIMITED 

Ordinary  shares  (NIS  .01) 
METRO  NETWORKS,  INC. 

$.001  par  common 
METRO  ONE 

TELECOMMUNICATIONS.  INC. 

No  par  conunon 
METZLER  GROUP.  INC.,  THE 

$.001  par  common 
MICROCAP  FUND,  INC.,  THE 

$.01  par  common 
MICRO  VISION,  INC. 

No  par  common 

Warrants  (expire  08-27-2001) 
MID-PENINSULA  BANCORP 
(California) 

No  par  common 
MIDWEST  FEDERAL  FINANCL\L 
CORPORATION 

$.01  par  common 
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MIM  CORPORATION 

$.0001  par  common 
MODACAD,  INC. 

No  par  common 
MOTORVAC  TECHNOLOGIES,  INC. 

$.01  par  common 
MOUNTAIN  PROVINCE  MINING,  INC. 

No  par  common 
NASTECH  PHARMACEUTICAL 
COMPANY  INC. 

Warrants  (expire  12-07-96) 
NEOTHERAPEUTICS,  INC. 

No  par  common 

Warrants  (expire  09-26-2001) 
NETVANTAGE,  INC. 

Class  A,  $.001  par  common 

Warrants  (expire  05-03-2000) 
NTW  YORK  BAGEL  ENTERPRISES. 
INC 

$.01  par  common 
NTTINOL  MEDICAL  TECHNOLOGIES, 
INC. 

$.001  par  common 
NORTH  COUNTY  BANCORP 
(California) 

No  par  common 
NU-TECH  BIO-MED,  INC. 

$.01  par  common 
OBJECT  DESIGN,  INC. 

$.001  par  common 
OCWEN  FINANCL\L  CORPORATION 

$.01  par  common 
ON  COMMAND  CORPORATION 

$.01  par  common 
OPTDCA  IMAGING  SYSTEMS.  INC. 

No  par  common 
ORCKIT  COMMUNICATIONS  LIMITED 

Ordinary  shares  (NIS  .10) 
PACIFIC  GATEWAY  EXCHANGE,  INC. 

$.001  par  common 
PARK  BANCORP,  INC.  (Illinois) 

$.01  par  common 
PARTS  SOURCE.  INC.,  THE 

$.001  par  common 
PEERLESS  GROUP,  INC. 

$.01  par  common 
PEERLESS  SYSTEMS  CORPORATION 

$.001  par  common 
PEGASUS  COMMUNICATIONS 
CORPORATION 

Class  A,  $.01  par  common 
PEGASYSTEMS,  INC. 

$.01  par  common 
PETROLEUM  SECURITIES 
AUSTRALIA  LIMITED 

American  Depositary  Receipts 
PINNACLE  BANC  GROUP,  INC. 

$4.69  par  common 
PREMIS  CORPORATION 

$.01  par  conmion 
PRO-DEX.  INC. 

No  par  common 
PROFESSIONAL  STAFF,  PLC 

American  Depositary  Receipts 
Q.E.P.  CO..  INC. 

$.001  par  common 
QUADRAMED  CORPORATION 

$.01  par  common 
R  *  G  FINANCIAL  CORPORATION 


Class  B,  $.01  par  common 
R.H.  PHILLIPS,  INC. 

No  par  common 
RALLY'S  HAMBURGERS,  INC. 

Warrants  (expire  09-26-2000) 
RASTER  GRAPHICS,  INC. 

$.001  par  common 
RCM  TECHNOLOGIES,  INC. 

$.05  par  common 
REDWOOD  TRUST,  INC. 

9.74%  Class  B,  $.01  par  cumulative 
convertible  preferred 
RELL\NCE  BANCSHARES.  INC 

$1.00  par  common 
REUV  INTERNATIONAL.  INC. 

No  par  common 
RENTAL  SERVICE  CORPORATION 

$.01  par  conmion 
RESEARCH  ENGINEERS.  INC. 

$.01  par  common 
RESOURCES  MORTGAGE  CAPITAL. 
INC. 

Series  C.  par  cumulative  convertible 
preferred 
RESPONSE  USA.  INC 

$.008  par  common 
RESTRAC.  INC. 

$.01  par  common 
RMH  TELESERVICES,  INC. 

No  par  common 
ROCKSHOX,  INC. 

$.01  par  common 
ROFIN-SINAR  TECHNOLOGIES,  INC. 

$.01  par  common 
RT  INDUSTRIES,  INC. 

$.001  par  common 
SCHMTTT  INDUSTRIES,  INC. 

No  par  common 
SECURITY  BANK  HOLDING 
COMPANY 

$5.00  par  common 
SEILER  POLLUTION  CONTROL 
SYSTEMS,  INC. 

$.0001  par  common 
SELECT  SOFTWARE  TOOLS  PLC 

American  Depositary  Receipts 
SERVICE  EXPERTS,  INC. 

$.01  par  common 
SHELL  SEAFOOD  RESTAURANTS, 
INC. 

$.01  par  common 
SIGNATURE  RESORTS,  INC. 

$.01  par  common  \ 

SnJCON  GAMING.  INC. 

$.001  par  common 
SKYLANDS  COMMUNITY  BANK  (New 

Jersey) 
.  $2.50  par  common 
SMARTSERV  ONLINE,  INC. 

$.01  par  common 
SOLAR-MATES,  INC. 

$.001  par  common 

Warrants  (expire  09-29-2000) 
SOURCE  SERVICES  CORPORATION 

$.02  par  common 
SOUTH  STREET  FINANCL\L 
CORPORATION 

No  par  common 
SPECLVLTY  CATALOG  CORPORATION 


$.01  par  common 
SPLASH  TECHNOLOGY  HOLDINGS. 
INC. 

$.001  par  common 
SRS  LABS,  INC. 

$.001  par  common 
STAFFMARK.  INC. 

$.01  par  common 
STAT  HEALTHCARE.  INC. 

$.01  par  common 

Warrants  (expire  04-21-98) 
STERICYCLE,  INC. 

$.01  par  common 
STERILE  RECOVERIES,  INC. 

$.001  par  common 
STORM  TECHNOLOGY.  INC. 

$.001  par  common 
STRAYER  EDUCATION.  INC. 

$.01  par  common 
STRONGSVILE  SAVINGS  BANK  (Ohio) 

No  par  common 
SUBURBAN  OSTOMY  SUPPLY  CO.. 
INC. 

No  par  common  • 
SUMMIT  BANK  CORPORATION 

No  par  common 
SUMMIT  DESIGN,  INC. 

$.01  par  common 
SUPERIOR  CONSULTANT  HOLDINGS 
CORPORATION 

$.01  par  common 
SWISSRAY  INTERNATIONAL.  INC. 

$.01  par  common 
SYNTHETECH,  INC. 

$.001  par  common 
TALX  CORPORATION 

$.01  par  common 
TECHNICLONE  INTERNATIONAL 
CORPORATION 

No  par  common 
TECHNOLOGY  MODELING 
ASSOCL\TES,  INC. 

No  par  common 
TECHNOLOGY  SERVICE  GROUP,  INC. 

$.01  par  common 

Warrants  (expire  05-09-99) 
TELCO  COMMUI^CATIONS  GROUP, 
INC. 

No  par  common 
TELESPECTRUM  WORLDWIDE.  INC. 

$.01  par  conunon 
TELETECH  HOLDINGS.  INC. 

$.01  par  common 
TELETEK,  INC. 

$.0001  par  common 
THORN  PLC 

American  Depositary  Receipts 
TRANSACT  TECHNOLOGIES. 
INCORPORATED 

$.01  par  common 
TRANSKARYOTIC  THERAPIES,  INC. 

$.01  par  common 
TRI-POINT  MEDICAL  CORPORATION 

$.01  par  conmion 
TRTTEAL  CORPORATION 

$.001  par  common 
TRUSTED  INFORMATION  SYSTEMS. 
INC. 

$.01  par  common 
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TV  FILME.  INC. 

$.01  par  common 
U.  S.  OPPORTUNITY  SEARCH.  INC. 

$.001  par  common 
UNIONBANCORP.  INC.  (Illinois) 

$1.00  par  common 
UNITED  BANCORP.  INC.  (Ohio) 

$1.00  par  common 
UNIVERSAL  OUTDOOR  HOLDINGS. 
INC. 

$.01  par  common 
USANA.  INC. 

No  par  common 
VENTANA  MEDICAL  SYSTEMS.  INC 

$.001  par  common 
VERSANT  OBJECT  TECHNOLOGY 

No  par  common 
VIATEL  INC. 

$.01  par  common 
VION  PHARMACEimCALS.  INC. 

$.01  par  common 
VISIGENIC  SOFTWARE.  INC. 

$.001  par  common 
WARP  10  TECHNOLOGIES.  INC. 

No  par  conunon 
WESTWOOD  HOMESTEAD 

FINANCIAL  CORPORATION 

$.01  par  common 
WHITE  PINE  SOFTWARE.  INC. 

$.01  par  common 
WILLIS  LEASE  RNANCE 
CORPORATION 

No  par  common 
WINTON  nNANCL\L  CORPORATION 

No  par  common 
XAVIER  CORPORATION 

$.0001  par  common 
XIONICS  DOCUMENT 
TECHNOLOGIES.  INC. 

$.01  par  common 
XLCONNECT  SOLUTIONS.  INC. 

$.01  par  common 
XOMED  SURGICAL  PRODUCTS.  INC. 

$.01  par  common 

Deletions  to  the  Foreign  Margin  List 

AUSTRAUA 

GOLD  MINES  OF  KALGOORLIE 
LIMITED 

Ordinary  shares,  par  A$0.05 
POSGOLD  LIMITED 

Ordinary  shares,  par  A$0.10 

CANADA 

DIAMOND  HELDS  RESOURCES  INC. 

No  par  common 
HEMLO  C^LD  MINES  INC. 

No  par  common 
SCOTTS  HOSPITALITY  INC. 

No  par  common  subordinate-voting 
TORONTO  SUN  PUBUSHING 
CORPORATION 

No  par  common 

FRANCE 

DOCKS  DE  FRANCE  SA 

Ordinary  shares,  par  10  French  francs 
ECCO  SA 


Ordinary  shares,  par  25  French  francs 
POLIETSA 
Ordinary  shares,  par  50  French  francs 

GERMANY 

ASKO  DEUTSCHE  KAUFHAUS  AG 

Bearer  shares  par  DM  50 
KAUFHOF  HOLDING  AG 

Bearer  shares,  par  DM  50 
KAUFHOF  HOLDING  AG 

Non- Voting  Preferred,  par  DM  50 

ITALY 

SME  SOOETA  MERIDIONALE 
FINANZL\RL\ 
Ordinary  shares,  par  1,000  lira 

fAPAN 

HONSHU  PAPER  CO..  LTD. 

V  50  par  common 
MITSUBISHI  WAREHOUSE  k 

TRANSPORTATION  CO..  LTD. 

V  50  par  common 

NORWAY 

SMEDVIG  ASA 
Common  Shares,  par  3  Norwegian 
krone 
TRANSOCEAN  ASA 
Common  Shares,  par  5  Norwegian 
krone 

SINGAPORE 

AMCOL  HOLDINGS  LTD. 
Ordinary  shares,  ftar  S$0.25 

SWITZERLAND 

WINTERTHUR  SCHWEIZER. 
VERSICHERUNGS  GES. 
Bearer  shares,  par  20  Swiss  francs 

UNTIED  KINGDOM 

APVPLC 

Ordinary  shares,  par  10  p 
BET  PLC 

Ordinary  shares,  par  value  25  p 
BILTON  PLC 

Ordinary  shares,  par  .125  p 
DAWSON  INTERNATIONAL  PLC 

Ordinary  shares,  par  25  p 
FISONS  PLC 

Ordinary  shares,  par  value  25  p 
FORTE  PLC 

Ordinary  shares,  par  value  25  p 
LAING  UOHN)  PLC 

Ordinary  shares,  par  25  p 
LAING  (JOHN)  PLC 

A  Ordinary  Non-voting  25  p 
MERCHANTS  TRUST  PLC,  THE 

Ordinary  shares,  par  25  p 
SUN  ALUANCE  GROUP  PLC 

Ordinary  shares,  par  25  p 
TSB  GROUP  PLC 

Ordinary  shares,  par  value  25  p 
WILLLVM  BAIRD  PLC 

Ordinary  shares,  par  SO  p 

Additions  to  the  Foreign  Mai^gin  List 

GERMANY 
METRO  AG 


Bearer  shares,  par  DM  50 
METRO  AG 
Preferred  Type  1,  par  DM  50 

FTALY 

ISTTTUTO  BANCARIO  SAN  PAOLO 
DITORINO 

Ordinary  shares,  par  10.000  lira 
MEDL\SET  SPA 

Ordinary  shares,  par  1.000  Ura 

MEXICO 

APASCOSA 

Ordinary  shares,  no  par  common 
CARSO  GLOBAL  TELECOM  S.A.  DE 
C.V. 
No  par  common 
CEMEX  S.A.  DE  C.V.  (CPO) 

No  par  common 
EMPRESAS  LA  MODERNA  S.A.  DE 
C.V. 
Class  Series  A  registered,  no  ^at 
conunon 
GRUMA  S.A.  DE  C.V. 

Series  1-B  fixed,  no  par  common 
GRUPO  FINANCIERO  BANAMMEX 
ACaVAL  S.A.  DE  C.V. 
Series  L.  no  par  variable  ordinary 
shares 
GRUPO  FINANCIERO  BANCOMER  S.A. 
DE  C.V. 
Series  L  registered,  no  par  common 
GRUPO  FINANCIERO  BANCOMER  S.A. 
DE  C.V. 
Series  B.  no  par  common 
GRUPO  FINANCIERO  INBURSA  S.A. 
DE  C.V. 
Series  B,  no  par  conunon 
GRUPO  MEXICO  S.A.  DE  C.V. 

Series  B.  no  par  common 
INDUSTRL\S  PENOLES  S.A.  DE  CV. 
No  par  common 

NORWAY 

SMEDVIG  ASA 

A  shares,  par  3  Norwegian  krone 
SMEDVIG  ASA 

B  shares,  par  3  Norwegian  krone 

UNTTED  KINGDOM 

ALLL\NCE  TRUST  PLC 

Ordinary  shares,  par  25  p 
BRITISH  BIOTECH  GROUP  PLC 

Ordinary  shares,  par  5  p 
CALEDONL\  INVESTMENT  PLC 

Ordinary  shares,  par  5  p 
COMPASS  GROUP  PLC 

Ordinary  shares,  par  5  p 
COVfJE  GROUP  PLC 

Ordinary  shares,  par  5  p 
DAILY  MAIL  &  GENERAL  TRUST  PLC 

A  Ordinary  Shares,  non-voting  par  50 

P 
EMAPPLC 

Ordinary  Shares,  par  25  p 
HAYS  PLC 

Ordinary  shares,  par  1  p 
LAIRD  GROUP  PLC 

Ordinary  shares,  par  25  p 


Federal  Register  /  Vol.  61,  No.  209  /  Monday,  October  28,  1996  /  Rules  and  Regulations      55561 


ORANGE  PLC 

Ordinary  shares,  par  20  p 
PERPETUAL  PLC 

Ordinary  shares,  par  10  p 
RAILTRACK  GROUP  PLC 

Ordinary  shares,  par  25  p 
REFUGE  GROUP  PLC 

Ordinary  shares,  par  5  p 
SCOTTISH  INVESTMENT  TRUST  PLC 

Ordinary  shares,  par  25  p 
SCOTTISH  MORTGAGE  &  TRUST  PLC 

Ordinary  shares,  par  25  p 
SECURICOR  PLC 

Ordinary  shares,  par  5  p 
STAGECOACH  HOLDINGS  PLC 

Ordinary  shares,  par  2.5  p 
THORN  PLC 

Ordinary  shares,  par  25  p 
WPP  GROUP  PLC 

Ordinary  shares,  par  10  p 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  its  Director 
of  the  Division  of  Banking  Supervision  and 
Regulation  pursuant  to  delegated  authority 
(12  CFR  265.7(f)(10)),  October  22, 1996. 
William  W.  Wikw. 
Secretary  of  the  Board. 
[PR  Doc.  96-27541  Filed  10-2&-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  M-8W-12-AD;  Amendment 
30-8789:  AD  96-21-13] 

BIN  2120-AA64 

Alrvrorthlness  Directives;  LTTEF  GmbH 
Attitude  Heading  System  (AHRS)  Unit 
Model  LCR-92,  LCR~92S,  and  LOR- 
92H 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  LITEF  GmbH  Attitude  and 
Heading  Reference  System  (AHRS)  Unit 
Model  LCR-92.  LCR-92S,  and  LCR-92H 
installed  on  but  not  limited  to  Sikorsky 
Aircraft  Model  S-76  helicopters, 
McDonnell  Douglas  Helicopter  Systems 
Model  MD-900  helicopters.  Bell 
Helicopter  Textron,  Inc.  Model  412 
helicopters,  and  Pilatus  Model  PC-12 
airplanes.  This  adtion  requires  either 
installing  a  placard  adjacent  to  each 
primary  attitude  indicator  which  states 
that  flight  is  limited  to  Visual  Flight 
Rules  (VFR)  operations  only,  or 
modifying  and  inspecting  the  AHRS 
wiring  cables,  requiring  a  repetitive 


inspection  of  the  cable  shielding,  ano 
inserting  a  statement  into  the  aircraft 
flight  manual.  This  amendment  is 
prompted  by  a  field  report  and  verified 
by  laboratory  tests  that  shows  there  is  in 
imusual  AHRS  reaction  to  certain  radio 
frequency  signals.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
reliance  on  or  to  correct  the  cause  of 
misleading  roll  and  pitch  information 
produced  by  the  AHRS  when 
encoimtering  certain  radio  frequency 
rignals. 
DATES:  Effective  November  12.  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  27, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  96-SW-12-AD,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth, 
Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  LITEF 
GmbH.  Postfach  774,  79007  Freiburg, 
Germany  or  Sikorsky  Aircraft 
Corporation,  6900  Main  Street,  P.O.  Box 
9729,  Stratford,  CT  06497-9129.  This 
information  may  be  examined  at  the 
FAA,  Office  of  Uie  Assistant  Chief 
Counsel,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  McCallister,  Aerospace 
Engineer,  Rotorcraft  Standards  Staff, 
FAA,  Rotorcraft  Directorate,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5121,  fax 
(817) 222-5961. 

SUPPLEMENTARY  INFORMATION:  The 
Luftfahrt-Bundesamt  (LBA),  which  is 
the  airworthiness  authority  for  the 
Federal  Republic  of  Germany,  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  aircraft 
equipped  with  LITEF  GmbH  (LITEF) 
AHRS  Unit  Model  LCR-92,  LCR-92S,  or 
LCR-92H.  The  LBA  advises  that  the 
AHRS  unit  may  provide  misleading  roll 
and  pitch  information  to  the  attitude 
indicator,  with  no  failure  indication, 
when  exposed  to  radio  frequency  levels 
much  lower  them  the  levels  to  which  the 
AHRS  unit  was  qualified. 

LITEF  has  issued  LITEF  Alert  Service 
Bulletin  (ASB)  No.  VW/JH  6B751  dated 
Jxme  12, 1996,  which  specifies  that  the 
AHRS  unit  should  only  be  used  under 


Day  VFR  conditions.  LTTEF  has  also 
issued  LTTEF  ASB  No.  141450-0000- 
840-002,  dated  June  28, 1996,  that  gives 
directions  for  the  modification  of  the 
AHRS  units.  The  LBA  classified  this 
service  bulletin  as  mandatory  and 
issued  LBA  LTA  No.  96-212,  dated  July 
4, 1996,  in  order  to  assure  the  continuec 
airworthiness  of  these  AHRS  units  in 
Germany.  However,  LTTEF  has  also 
issued  LTTEF  ASB  No.  141450-OOOG- 
840-003,  dated  July  9, 1996  which 
supersedes  LTTEF  ASB  No.  141450- 
0000-840-002,  dated  June  28,  1996. 
Additionally,  Sikorsky  Aircraft,  a 
manufacturer  that  has  installed  the 
affected  AHRS  units  on  certain  of  its 
helicopters,  has  issued  Sikorsky  Aircraf". 
ASB  No.  76-34-6A  (287 A),  dated 
September  12, 1996,  which  provides 
directions  for  the  modification  of  the 
AHRS  units  on  those  helicopters. 

This  AHRS  unit  is  manufactured  m 
Germany  and  was  approved  under  TSC. 
C4c  for  operation  in  the  United  States 
under  the  TSO  provisions  of  14  CFR 
part  21  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
the  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The 
affected  AHRS  units  have  been  installei. 
on  U.S.  type  certificated  aircraft, 
including  but  not  limited  to,  Sikorsky 
Aircraft  Model  S-76  helicopters, 
McDonnell  Douglas  Helicopter  Systems 
Model  MD-900  helicopters.  Bell 
Helicopter  Textron,  Inc.  Model  412 
helicopters,  and  Pilatus  Model  PC-i? 
airplanes.  The  FAA  has  examined  the 
findings  of  the  LBA,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  that  were  approved  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  LTTEF  AHRS  units 
installed  on,  but  not  limited  to,  Sikorsky 
Aircraft  Model  S-76  helicopters, 
McDonnell  Douglas  Helicopter  Systems 
Model  MD-900  helicopters,  Bell 
Helicopter  Textron,  Inc.  Model  412 
helicopters,  and  Pilatus  Model  PC-12 
airplanes  registered  in  the  United  States 
this  AD  is  being  issued  to  prevent   . 
reliance  on  or  to  correct  the  cause  ol 
misleading  roll  and  pitch  information 
produced  by  the  AHRS  when 
encountering  certain  radio  frequency 
signals.  This  AD  requires  either 
installing  a  placard  adjacent  to  each 
primary  attitude  indicator  that  states 
that  flight  is  limited  to  Day  Visual  Flighi 
Rules  (VFR)  operations  only,  or  if  the 
primarj'  attitude  instrument(s)  have 
been  deactivated,  that  states  that  flight 
is  limited  to  VFR  operations  only;  or 
modifying  and  inspecting  'iie  .\HRS 
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wiring  cables,  requiring  a  repetitive 
inspection  of  the  cable  shielding,  and 
inserting  a  statement  into  the  aircraft 
flight  manual.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
the  service  bulletins  described 
previously. 

Since  a  <tituation  nxists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  in  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  afr  impracticable,  and  that  good 
caus«^  exi<;t.<;  for  making  this  amendment 
effective  in  less  than  30  days. 

Commeats  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  noi 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
con.sider«d.  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  p>ersons.  A  report -that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SW-12-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Fjcecutive  Order  12612. 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federaliam  Aaaesament. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  actioo"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will' be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  App.  106(G).  40113. 
44701. 


f  39.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  M-21-ia    LTTEF  GmbH:  Amendment 
3»-9789.  Docket  No.  9&-SW-12-AD. 
Applicability:  Attitude  and  Heading 
Kefereoce  System  (AHRS)  Model  LCR-92. 
part  number  (P/N)  124210-1000.  -  2000.  and 

-  3000.  Model  LCR-92S.  P/N  141852-1000. 
-1100.  -2000.  -2100.  -3000.  -3100.  and 

-  3200.  and  Model  LCR-92H.  P/N  141450- 
1000.  -1100,  -2000.  -2100.  -  3000.  and  . 

-  3100.  installed  in  aircraft  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  aircraft 
equipped  with  an  AHRS  unit  identified  in 
the  preceding  applicability  provision, 
regardless  of  whether  the  aircraft  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
aircraft  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 


provided  in  paragraph  (b)  to  request  approval 
msn  the  FAA.  This  approval  may  addresn 
either  no  action,  if  the  current  configuratiou 
eliminates  the  unsafe  condition,  or  different 
actions  neceaury  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  nn 
case  does  the  preeenca  of  any  modification, 
alteration,  or  repair  remove  any  aircraft  from 
the  applicability  of  this  AD. 

Compliance:  Required  within  60  calendar 
days  aner  the  eftactive  date  of  this  AO,  unless 
accomplished  previously. 

To  prevent  reliance  on  or  to  correct  the 
cause  of  misleading  roll  and  pitch 
information  produced  by  the  AHRS  unit 
when  encountering  certain  radio  favquency 
levels,  accomplish  the  following: 

(a)  Perform  the  procedures  contained  in 
paragraph  (1)  or  paragraph  (2): 

(1)  Obliterate  Technical  Standard  Order 
(TSO)  C4c  information  from  the  TSO  label  on 
the  exterior  of  the  AHRS  unit  and  install  a 
placard  made  of  material  that  is  not  easily 
erased,  disfigured,  or  obscured,  adjacent  to 
each  primary  attitude  indicator  that  states: 

(i)  "Flight  Limited  to  Day  VFR  Operations 
Only,"  or 

(ii)  If  the  primary  attitude  in8trument(s) 
have  been  deactivated.  "Flight  Limited  to 
VFR  Opwrations  Only"  or 

(2]  Modify  and  inspect  the  AHRS  unit  and 
insert  a  statement  into  the  opwrating 
limitation  section  of  the  Airplane  or 
Rotorcrafl  Flight  Manual  as  follows: 

(i)  Modify  die  AHRS  wiring  cable  in 
accordance  with  either  the  Accomplishment 
Instructions  of  UTEF  Alert  Service  Bulletin 
141450-0000-840-003.  dated  )uly  9. 1996. 
or.  for  Sikorsky  S-76  helicopters,  in 
accordance  with  the  Accomplishment 
Instructions  of  Sikorsky  Aircraft  Alert 
Service  Bulletin  No.  76-34-6A  (287A),  dated 
September  12,  1996. 

(ii)  Prior  to  the  first  flight  after  modifying 
the  AHRS  wiring  cable  and  thereafter  at 
intervals  not  to  exceed  365  calendar  days, 
using  a  calibrated  bonding  meter,  inspect  the 
modified  AHRS  wiring  cable  for  proper 
shielding,  proper  bonding  of  the  wiring  cable 
shields,  and  proper  unit  grounding.  The 
electrical  shielding  and  grounding  resistance 
should  be  less  than  0.005  ohms.  If  the 
electrical  resistance  of  the  shielding  bond  is 
0.005  ohms  or  greater,  the  cable  shielding 
bond  is  unacceptable. 

(iii)  Insert  into  the  operating  limitation 
section  of  the  FAA -approved  Airplane  or 
Rotorcrafl  Flight  Manual  the  following 
statement: 

"Switching  from  DG  to  MAG  or  operation 
of  the  ±  switch  (MAG  mode  only)  in  flight 
with  any  bank  angle  will  ioduce  an 
unannounced  heading  error.  Activation  of 
either  switch  at  bank  angles  over 
approximately  5°  will  induce  a  large  fixed 
heading  error  that  will  not  self-align  and  will 
force  the  AHRS  into  memory  with  no 
heading  OFF  flag  appearing  for  5  minutes.  If 
switching  occurs  at  less  than  approximately 
5°  bank  angle,  self  alignment  will  occur  wit)> 
a  variable  slewing  rate.  Verification  of 
heading  accuracy  should  be  accomplished 
utilizing  cross  checking  of  other  available 
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heading  systems.  If  a  fixed  heading  error  and/ 
or  a  heading  OFF  flag  is  present,  then 
realignment  can  be  pteriormed  by  either  the 
+  switch  or  by  the  MAG/DG/MAG  switch  at 
bank  angles  less  than  approximately  5°." 
This  revision  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  aircraft 
flight  manual. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff.  FAA,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  and  insptections  shall 
be  done  in  accordance  with  the 
Accomplishment  Instructions  of  UTEF  SB 
No.  141450-0000-840-003.  dated  July  9, 
1996.  or.  for  Sikorsky  S-76  helicopters,  with 
the  Accomplishment  Instructions  of  Sikorsky 
Aircraft  ASB  No.  76-34-6A  (287A),  Revision 
A.  dated  September  12. 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  552(a)  and  CFR  part 
51.  Copies  of  the  LTTEF  ASBs  may  be 
obtained  from  LTTEF  GmbH.  Postfach  774, 
79007  Freiburg,  Germany.  Copies  of  the 
Sikorsky  Aircraft  ASB  may  be  obtained  from 
Sikorsky  Aircraft  Corporation,  6900  Main 
Street,  P.O.  Box  9729.  Stratford,  CT  06497- 
9129.  Copies  may  be  ins{>ected  at  the  FAA, 
Office  of  the  Assistant  Chief  Counsel,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

Issued  in  Fort  Worth.  Texas,  on  October  10, 
1996. 

EricBries, 

Acting  Manager,  Rotorcmft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  96-26960  Filed  10-25-96;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  9fr-ANE-22] 

Estat>lishm«nt  of  Class  E  Airspace; 
Oxford,  ME 

AQENCr:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  suspension  of 
effectiveness. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Oxford,  ME  (K81B)  to 
provide  for  adequate  controlled  airspace 


for  those  aircraft  using  the  new  Q^S 
RWY  33  Instrument  Approach 
Procedure  to  Oxford  County  Regional 
Airport. 

EFFECTIVE  DATE:  Effective  October  9, 
1996,  the  direct  final  rule  amendments 
published  at  61  FR  42785  are  suspended 
until  0901  UTC,  December  5, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Bellabona,  Operations  Branch, 
ANE-530.6,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington  MA  01803- 
5299;  telephone:  (617)  238-7536;  fax 
(617) 238-7596. 

8UPPI.EMENTARY  INFORMATION:  The  FAA 
published  this  direct  rule  with  a  request 
for  comments  in  the  Federal  Register  on 
August  19, 1996  (61  FR  42785).  The 
FAA  uses  the  direct  final  rulemaking 
procedure  for  a  non-controversial  rule 
where  the  FAA  believes  that  there  will 
be  no  adverse  public  comment.  This 
direct  final  rule  advised  the  public  that 
no  adverse  comments  were  anticipated, 
and  that  unless  a  written  adverse 
comment,  or  a  written  notice  of  intent 
to  submit  such  an  adverse  comment, 
were  received  within  the  comment 
period,  the  regulation  would  become 
effective  on  October  10.  No  adverse 
comments  were  received.  However,  this 
document  suspends  that  rule  until 
December  5, 1996,  to  allow  additional 
time  for  the  FAA  to  coordinate  the 
establishment  of  this  new  Instrument 
Approach  Procedure  with  other 
agencies.  This  final  rule  will  become 
effective  on  December  5. 

Issued  in  Burlington,  MA,  on  October  9, 
1996. 

David  J.  Hurley, 

Manager,  Air  Traffic  Division,  New  England 
Region. 
[FR  Doc.  96-27494  Filed  10-25-96;  8:45  am) 

BILUNG  CODE  4aiO-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-nANE-23] 

Establishment  of  Class  E  Airspace; 
Dexter,  ME 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  suspension  of 
effectiveness. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Dexter,  iv4E  (KlBO)  in 
provide  for  adequate  controlled  airspace 
for  those  using  the  new  GPS  RWY  34 
Instrument  Approach  Procedure  to 
Etexter  Regional  Airport. 
EFFECTIVE  DATE:  Effective  Octc^r  9, 
1996,  the  direct  final  rule  amendments 


published  at  61  FR  42784  are  suspended 
until  0901  UTC,  December  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  /' 

Joseph  A.  Bellabona,  Operations  Branch: 
ANE-530.6,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone:  (617)  238-7536;  fax 
(617)  238-7596. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Ri^lister  on  August  19, 1996  (61  FR 
42784).  The  FAA  uses  the  direct  final 
ndemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  conunent,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  10.  No  adverse  comments  were 
received.  However,  this  document 
suspends  that  rule  until  December  5, 
1996,  to  allow  additional  time  for  the 
FAA  to  coordinate  the  establishment  of 
this  new  Instrument  Approach 
Procedure  with  other  agencies.  This 
final  rule  will  become  effective  on 
December  5. 

issued  in  Burlington,  MA,  on  October  9, 
1996 

David  J.  Hurley. 

Manager.  Air  Traffic  Division.  New  EngJand 
Region. 
|FR  Doc.  96-27495  Filed  10-25-96;  8  45  ami 

BHJJNG  CODE  4ei»-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Undei 
the  Energy  Policy  and  Conservation 
Act  C'Appliance  l^tMling  Rule") 

AGENCY:  Federal  Trade  Commission 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission") 
announces  that  the  current  ranges  of 
comparability  for  refrigerators, 
refrigerator- freezers,  and  freezers  will 
remain  in  effect  until  new  ranges  of 
comparability  are  published  for  these 
products.  The  Cormnission  also 
announces  that  manufacturers  must 
continue  to  base  the  disclosures  of 
estimated  annual  operating  cost 
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required  at  tQe  bottom  of  EnergyGuides 
for  refrigerators,  refrigerator-fraezers, 
and  freezers  on  the  1995  RepreeentAtive 
Average  Unii  Costs  of  Energy  for 
electricity  (8.67  cents  per  kJlowatt-bour) 
that  was  published  by  the  E)epartnient  oi 
Energy  ("DOE"")  on  January  5.  1995.' 
and  by  the  Commission  on  February  17, 
1995.- 

EFFECTIVE  DATE:  October  28.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills.  Attorney.  Division  of 
Enforcement.  Federal  Trade 
Commission.  Washington.  DC  20580 
(202-326-3035). 

SUPPLEMENTARY  INFORMATION:  The 
Appliance  Labeling  Rule  ("Rule")  was 
issued  by  the  Commission  in  1979  ^  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  1975.* 
The  Rule  covers  eight  categories  of 
major  household  appliances: 
refrigerators  and  refrigerator- freezers, 
freezers,  dishwashers,  clothes  washers, 
water  beaters,  room  air  conditioners, 
furnaces,  and  (»ntral  air  conditioners. 
The  Rule  also  covers  pool  beaters  '  and 
contains  requirements  that  pertain  m 
fluorescent  tamp  ballasts.*'  certain 

Elumbing  products,^  ana  certain 
ghting  products." 

The  Rule  requires  manuCacturers  of  al' 
covered  appliances  and  pool  heaters  to 
disclose  specific  energy  consumption  or 
efficiency  information  (derived  nrom  the 
DOE  test  procedures)  at  the  poini  oi  saib 
in  the  form  of  an  "EnergyCuide"  label 
and  in  catalogs.  It  also  requires 
manufact>irers  of  furnaces,  central  air 
conditioners,  and  heat  pumps  either  to 
provide  f<tct  sheets  showing  additional 
cost  information,  or  to  be  listed  in  an 
industry  directory  showing  the  cost 
information  for  theii-  products.  The  Rult 
requires  that  manufacturers  include,  on 
labels  and  fact  sheets,  an  energy 
consumption  or  efficiency  figure  and  a 
"range  of  comparability."  This  range 
iihows  the  highest  and  lowest  energy 
consumption  or  efficiencies  for  al) 
comparable  appliance  models  so 
consumers  can  compare  the  energy 
consumption  or  efficiency  of  other 
models  (perhaps  competing  brands) 
similar  to  the  labeled  model.  The  Rule 
requires  that  manufacturers  also 
include,  on  labels  for  some  products,  a 


'60FR  1773. 

'>60FR92flS 

-•  44  FR  66466  (Nov    19.  1879) 

■  ti  use  6294.  The  statute  also  rtiquirw  IX)E 
In  develop  tml  procedures  thai  meaiure  how  much 
energy  the  appliance*  uM.  and  to  determine  the 
repreeentatlve  avera|t«  coal  a  conauuwr  pays  (ur  iht 
diflerent  types  of  enei)(v  available. 

-  59  FR  49556  (Sept   28   1994) 

•54FR.'»nU  (July;..  i««WI 

'  j«  FR  54955  (Orl.  25.  1903). 

•59  m  ?bl7r-  (May  U.  '99.'..  eff.  May  ID.  1096). 


secondary  energy  usage  difclosure  in 
the  form  of  an  estimated  annual 
operating  cost  based  on  a  specified  DOE 
national  average  cost  for  the  fuel  the 
appliance  uses. 

Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  (by  specified 
dates  for  each  product  type  ")  the 
estimated  annual  energy  consumption 
or  energy  efficiency  ratings  for  the 
appliances  derived  from  tests  performed 
purauant  to  the  DOE  test  procedures. 
Because  manufactiuers  regularly  add 
new  models  to  their  lines,  improve 
existing  models,  and  drop  others,  the 
data  base  from  which  the  ranges  of 
comparability  are  calculated  is 
constantly  changing.  Under  §  305.10  of 
the  Rule,  to  keep  the  required 
information  on  labels  consistent  with 
these  changes,  the  Commission 
publishes  new  ranges  (but  not  more 
often  than  annually)  if  an  analysis  of  the 
new  information  indicates  that  the 
upper  or  lower  limits  of  the  ranges  have 
changed  by  more  than  15%.  Otherwise, 
the  Commission  publishes  a  statement 
that  the  prior  ranges  remain  in  effect 
until  new  ranges  of  comparabiUty  are 
published. 

The  annual  submissions  of  data  for 
refrigerators,  refrigerator-freezers,  and 
freezers  have  been  made  and  have  been 
analyzed  by  the  Commission.  The 
ranges  of  comparabilit\'  for  these 
products  have  not  changed  by  more 
than  1 5%  from  the  current  ranges  for 
refrigerators,  refrigerator-freezere,  and 
freezers,  which  were  published  on 
November  13, 1995.  and  became 
effective  on  February  12,  1996. >" 
Therefore,  the  current  ranges  will 
remain  in  effect  until  new  ranges  of 
comparability  are  published  for 
refrigerators,  refrigerator-freezers,  and 
freezers.  As  of  the  effective  date  of  the 
current  ranges  (February  12,  1996),  the 
disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
EnergyGuides  for  refrigerators, 
refrigerator-freezers,  and  freezers  must 
be  based  on  the  1995  Representative 
Average  Unit  Costs  of  Energy  for 
electricity  (8.67  cents  per  kilowatt-hour^ 
that  was  published  by  DOE  on  January 
5,  1995, '<  and  by  the  Commission  on 
February  17, 1995. '^  Because  the 
current  ranges  will  remain  in  effwX  until 
new  ranges  are  published,  this 
requirement  to  use  the  1995  IX3E  cost 
for  electricity  (8.67  cents  per  kilowatt- 
hour)  also  will  renuin  in  effect  until 


new  ranges  of  comparability  are 
published  for  refrigerators,  refrigerator- 
freezere,  and  freezers. 

List  of  Subjecto  in  16  CFR  Part  305 

Advertising,  Energy  conservation, 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Authority 

The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6294. 

By  direction  of  the  Commission. 
Donald  S.  CUrk. 
Secmtary. 

(FR  Doc.  96-27528  Filed  10-25-96;  8:4.S  am] 
a«.iJMOcon  sTsa-ti-M 


"Reports  for  r«fri(|er>lors.  refrigerator-freezers, 
and  freezers  are  due  August  1. 
">60  FR  56945 
"  60  hV  1 77 J. 
■'60FR  9298. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Pvt  143 

AdJustRMnt  of  CMI  MoiMtary  P>wialtlM 
for  Inflation 

AOBICY:  Commodity  Futiues  Trading 

Commission. 

ACTWN:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
adopting  a  new  rule.  Rule  143.8,  which 
sets  forth  the  maximum,  inflation- 
adjusted  dollar  amount  for  civil 
monetary  penalties  assessable  for 
violations  of  the  Commodity  Exchange 
Act  (Act)  and  Commission  rules.  The 
new  rule  will  implement  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996. 
The  Commission  is  also  adopting 
amendments  to  Rule  143.1  to  refer  to  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  as  amended. 
EFFECTIVE  DATE:  November  27. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Patent,  Associate  Chief 
Counsel,  or  Thomas  E.  Joseph,  Attorney/ 
Adviser,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission.  1155  21st  Street,  NW. 
Washington,  DC  20581.  Telephone 
Number:  (202)  418-5450. 

SUPPlfMENTARV  INFORMATION: 

L  Background 

The  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (FCPIAA),  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996 
(DOA). 'requires  the  head  of  each 


'  The  KCPIaA  is  codified  in  a  note  at  28  U..S.C:. 
2461  note.  Tkj  relov«n!  amendment- 1 1  tba  Ft.T»IA/. 
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agency  to  adjust  by  regulation  the 
maximum  amount  of  civil  monetary 
penalties  (CMPs)  or.  as  apphcable,  the 
range  of  minimum  and  maximum  CMPs, 
provided  by  law  within  the  jiu'isdiction 
of  that  Federal  agency  by  the  cost-of- 
living  adjustment  defined  in  the 
FCPIAA.  as  amended.2  The  CMP 
maximiuns  must  be  adjusted  not  later 
than  a  date  180  days  after  the  date  on 
which  the  DQA  was  enacted,  i.e.,  by 
October  23, 1996,  and  at  least  once 
every  four  years  thereafter.  Since  the 
purposes  for  the  inflation  adjustments 
include  maintaining  the  deterrent  effect 
of  CMPs  and  promoting  compliance 
with  the  law,  the  Commission  intends  to 
monitor  the  effects  of  inflation  on  its 
CMP  maximums  and  adjust  them  as 
needed  to  implement  the  requirements 
and  purposes  of  the  FCPIAA.' 

n.  Relevant  Commission  CMPs 

The  inflation  adjustment  requirement 
applies  to: 

any  penalty,  fine  or  other  sanction  that — 

(A)  (i)  Is  for  a  specific  monetary  amount  as 
provided  by  Federal  law;  or 

(ii)  Has  a  maximum  amount  provided  for 
by  Federal  law;  and 

(B)  Is  assessed  or  enforced  by  an  agency 
pursuant  to  Federal  law.  and 

(C)  Is  assessed  or  enforced  pursuant  to  an 
administrative  proceeding  or  a  civil  acUon  in 
thp  Federal  courts.  28  U.S.C  2461  note. 

The  Act  provides  for  CMPs  that  meet 
the  above  definition,  and  are  therefore 
subject  to  the  inflation  adjustment,  in 
three  sections,  section  6(c)  of  the  Act, 
section  6b  of  the  Act,  and  section  6c  of 
die  Act.* 

Penalties  may  be  assessed  pursuant  to 
section  6(c)  of  the  Act.  7  U.S.C.  9. 
against  "any  person"  foimd  by  the 
Commission  to  have: 


contained  in  the  Debt  Collection  Improvement  Act 
of  1996,  Pub.  L.  No.  104-134  (1996),  will  also  be 
codified  at  28  U.S.C.  2461  note. 

'  Excluded  from  this  requirement  is  "any  penalty 
(including  any  addition  to  tax  and  additional 
amount)  under  the  Internal  Revenue  Code  of  1986,  ' 
the  Tariff  Act  of  1930,  the  Occupational  Safety  and 
Health  Act  of  1970  or  the  Social  Security  Act."  28 
U.S.C.  2461  note,  as  amended  by  Pub.  L  No.  104- 
134. 

Currently,  for  the  relevant  CMPs  within  the 
Commission's  jurisdiction,  the  Act  provides  only 
for  maximum  amounts  that  can  be  assessed  for  each 
violation  of  the  Act  or  the  regulations  thereunder; 
the  Act  does  not  set  forth  any  minimum  penalties. 
Therefore,  the  remainder  of  this  release  will  refer 
only  to  CMP  maximums. 

'  Specifically,  the  FCPIAA  sUtes: 

The  purpose  of  (the  FCPIAA)  is  to  esublish  a 
mechanism  that  shall — 

(1)  allow  for  regular  adjustment  for  inflation  of 
civil  monetary  penalties; 

(2)  maintain  the  deterrent  effect  of  civil  monetary 
penalties  and  promote  compliancq  with  the  law; 
and 

(3)  improve  the  collection  by  the  Federal 
Govenmient  of  civil  monetary  penalties. 

*  7  U.S.C  9. 13a  and  13a-l. 


(1)  Engaged  in  the  manipulation  of  the 
price  of  any  commodity  or  futures  contract; 

(2)  Made  willfully  a  misleading  statement 
or  omitted  a  material  fact  in  an  application 
or  report  filed  with  the  Commission;  or 

(3)  Violated  any  provision  of  the  Act  or  of 
the  regulations  or  orders  thereunder. 

Penalties  may  be  assessed  pursuant  to 
section  6b  of  the  Act,  7  U.S.C.  13a, 
against  any  contract  market  which  the 
Commission  finds  is  not  enforcing  or 
has  not  enforced  its  rules,  or  any 
contract  market,  or  any  director,  officer, 
agent,  or  employee  of  any  contract 
market,  that  is  violating  or  has  violated 
any  of  the  provisions  of  the  Act  or  any 
of  the  rules  or  orders  thereunder. 

Penalties  may  be  assessed  by  "the 
proper  district  court  of  the  United  States 
or  the  proper  United  States  court  of  any 
territory  or  other  place  subject  to  the 
jurisdiction  of  the  United  States" 
pursuant  to  section  6c  of  the  Act,  7 
U.S.C.  13a-l,  against  "any  person  found 
*   *   *  to  have  committed  any  violation 
(of  the  provisions  of  the  Act  or  any  rule, 
regulation  or  order  thereiuider)." 

III.  Relevant  Cost-of-Living  Adjustment 

The  cost-of-living  adjustment  is 
defined  by  the  FCPIAA,  as  amended  by 
the  DCIA,  as  the  amount  by  which  the 
Consumer  Price  Index  for  the  month  of 
)une  of  the  calendar  year  preceding  the 
adjustment  exceeds  the  Consumer  Price 
Index  '  for  the  month  of  June  of  the 
calendar  year  in  which  the  amount  of 
such  civil  monetary  penalty  was  last  set 
or  adjusted  pursuant  to  law.  The 
adjusted  CMP  maximums  are  to  be 
rounded  based  upon  the  size  of  the 
penalty  and  a  specified  formula. 
Further,  in  no  case  may  the  initial 
adjustment  to  a  CMP  maximum 
undertaken  pursuant  to  these 
requirements  exceed  ten  percent  of  such 
CMP  maximimi. 

Congress  last  amended  all  relevant 
CMP  maximums  in  the  Futures  Trading 
Practices  Act  of  1992,  Pub.  L.  No.  102- 
546, 106  Stat.  3590  (1992).'' Therefore, 
the  cost-of-living  adjustment  for  the 


'  The  Consumer  Price  Index  means  the  Consumer 
Price  Index  for  all-urban  consumers  (CPI-U) 
published  by  the  Department  of  Latwr.  Interested 
parties  may  find  the  relevant  Consumer  Price  Index 
over  the  Internet.  Go  to  the  Consumer  Price  Index 
Home  Page  at  http://stats.bls.gov/cpihome.htm;  first 
select,  Most  Requested  Series:  then  select  Consumer 
Price  Index-All  Urban  Consumers,  and  finally 
select,  US  AIX  n'EMS-1967=100- 
CUUROOOOAAO. 

»  The  Fuhires  Trading  Practices  Act  of  1992 
amended  Section  6(c)  of  the  Act  "by  striking 
'$100,000'  *  *  *  and  inserting  'the  higher  of 
$100,000  or  triple  the  monetary  gain  to  such 
person';"  amended  Section  6b  of  the  Act  "by 
striking  '$100,000'  *  *  *  and  inserting  $500,000';" 
and  added  to  Section  6c  of  the  Act  the  relevant 
subsection  allowing  the  Commission  to  seek  a  CMP 
in  a  civil  court  action  and  setting  forth  the 
maximum  penalty  that  could  be  sought  thereunder. 


CMP  maximums  that  can  be  assessed 
and  enforced  by  the  Commission  would 
be  the  amoimt  by  which  the  Consumer 
Price  Index  for  all-urban  consumers 
published  by  the  Department  of  Labor 
for  June,  1995  (i.e.,  June  of  the  year 
preceding  this  year)  exceeds  that  index 
for  June.  1992.'  Af^er  rounding 
according  to  the  applicable  formula," 
the  maximum,  inflation-adjusted  CMP 
for  each  violation  of  the  Act  or 
Commission  rules  assessed  against  any 
person  pursuant  to  Sections  6(c)  and  6c 
of  the  Act  will  be  $110,000  or  triple  the 
monetary  gain  to  such  person  for  each 
such  violation,  and  $550,000  for  each 
such  violation  when  assessed  piu*suant 
to  section  6b  of  the  Act.  For  each  of 
these  CMP  maximums,  the  inflation 
adjustment  will  not  exceed  the  ten 
percent  limit  imposed  by  law  upon  the 
initial  inflation  adjustment.  The 
FCPIAA  provides  that  "any  increase 
under  (FCPIAA)  in  a  civil  monetary 
penalty  shall  apply  only  to  violations 
which  occur  after  the  date  the  increase 
takes  effect."  Thus,  the  new  CMP 
maximums  may  be  applied  only  to 
violations  of  "the  Act  that  occur  after  the 
effective  date  of  this  rule. 

IV.  Related  Matters 

A.  Effective  Date 

Adoption  of  Rule  143.8  would 
implement  a  statutory  change  regarding 
agency  procedure  or  practice  within  the 
meaning  of  5  U.S.C.  553(b)(3)(A)  and 
therefore  does  not  require  notice.*  The 


'  The  Consumer  Price  Index  for  all-urt>an 
consumers  published  by  the  Departmeni  of  L.abor 
for  June.  1995  was  456.7.  and  for  )une.  1992  was 
.  419.9.  Therefore,  the  relevant  cost  of  living 
adjustment  factor  would  equal  456.7  divided  bv 
419.9. 

•  The  FCPIAA  as  amended  by  DCIA  provides  in 
relevant  part  for  the  rounding  of  any  inflation 
adjustment  "to  the  nearest — 

•  •  • 

(4)  multiple  of  $5,000  in  the  case  of  penalties 
greater  than  SIO.OOO  but  less  than  or  equal  to 
$100,000;  *    *    • 

(6)  multiple  of  S2S.0O0  in  the  case  of  penalties 
greater  than  $200,000." 

Calculations  of  the  Commission's  inflation- 
adjusted  CMP  maximums  are  the  following; 

(456.7/419.9)  x  $100,000  =  $108,763.99 
(456.7/419.9)  x  $500,000  =  $543,819.96 

When  rounded  according  to  the  statutory 
requirements,  the  inflation-adjusted  CMP 
maximums  would  be  $110,000  and  $550,000. 

•  5  U.S.C.  553(b)  generally  requires  notice  of 
proposed  rulemaking  to  be  published  in  the  Federal 
Re^^aler.  That  provision  states,  however,  that 
except  when  notice  or  hearing  is  required  by 
statute,  notice  is  not  required  for: 

(A)  *  *  *  interpretative  rules,  general 
statements  of  policy,  or  rules  of  agency 
organization,  procedure  or  practice:  or  (B)  when  the 
agency  for  good  cause  finds  (and  incorporates  the 
finding  and  a  brief  statement  of  reasons  therefor  in 
the  rules  issued)  that  notice  and  public  procedure 

Continued 
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Commission  also  believes  that 
opportunity  for  public  comment  is  also 
unnecessary  under  5  U.S.C.  S53(b)(3MB). 
The  new  rule  does  not  effect  any 
substantive  change  in  Commission 
regulations,  nor  alter  any  obligation  that 
a  party  has  under  Commission  rules.  No 
party  must  change  its  manner  of  doing 
business,  either  with  the  public  or  the 
Commission,  to  comply  with  the  rule 
change.  The  new  rule  alters  current 
Commission  practice  by  adjusting  the 
maximum  CMP,  based  on  a  formula  set 
out  in  the  FCPIAA,  which  may  be 
sought  or  imposed  by  the  Commission 
in  an  enforcement  proceeding,  and  by 
setting  forth  a  requirement  that  the 
Commission  adjust  relevant  CMP 
maximums  for  inflation  at  least  once 
every  four  years.  These  changes  are 
undertaken  pursuant  to  a  statutory 
requirement  that  all  ageticies  make  such 
adjustments  and  is  intended  to  prevent 
inflation  from  eroding  the  practical, 
deterrent  effect  of  CMPs. 

While  the  new  higher  maximum 
CMPs  may  expose  persons  to  potentially 
higher  financial  liability,  in  nominal 
terms,  for  violations  of  the  Act  or 
Commission  rules  or  orders,  the  new 
rule  does  not  require  that  the  maximum 
penalty  be  imposed  on  any  party.  Nor 
does  it  alter  any  substantive  due  process 
rights  that  a  party  has  in  an 
administrative  proceeding  or  a  court  of 
law  that  protect  against  imposition  of 
excessive  penalties.  Further,  the  new 
rule  only  applies  to  violations  of  the 
Act,  Commission  rules  or  Commission 
orders  that  occur  after  the  effective  date 
of  this  rule.  Accordingly,  persons  who 
are  currently  not  in  compliance  with  the 
provisions  of  the  Act  and  Commission 
rules  will  have  sufficient  opportunity  to 
consider  the  extent  to  whic:h  this  change 
affects  their  potential  liability  for  such 
violations  and  to  take  aciion  to  alter 
their  behavior. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  that  agencies 
consider  the  impact  of  their  rules  on 
small  businesses.  The  rule  will 
potentially  affect  those  persons  who  are 
found  by  the  Commission  or  the  Federal 
courts  to  have  violated  the  Act  or 
Commission  rules  or  orders.  Some  of 
these  affected  parties  could  be  small 
businesses.  Nevertheless,  the 
Chairperson,  on  behalf  of  the 
Commission,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


While  the  Commission  recognizes  that 
certain  persons  fined  for  violating  the 
Act  or  Commission  rules  or  orders  may 
be  small  businesses,  the  rule  does  not 
mandate  the  imposition  of  the 
maximum  fixed  CMP  set  forth  in  the 
rule  on  any  party.  As  is  currently  the 
case,  the  imposition  of  the  maximum 
fixed  CMP  mil  occur  only  where  the 
administrative  law  judge,  the 
Commission  or  a  federal  court  finds  that 
the  gravity  of  the  offense  warrants  such 
a  fine. '"  Nor  should  the  rule  increase  in 
real  terms  the  economic  burden  of  the 
fixed  maximum  CMPs  set  forth  in  the 
Act.  Instead,  the  rule  implements  a 
statutory  requirement  that  agencies 
adjust  for  inflation  existing  CMPs  so 
that  the  real  economic  value  of  such 
penalties,  and  therefore  the 
Congressionally-intended  deterrent 
effect  of  such  CMPs,  is  not  reduced  over 
time  by  inflation.  Nor  does  the  rule 
impose  any  new,  affirmative  duty  on 
any  party  or  change  any  existing 
requirements  and  thus  no  party  who  is 
currently  complying  with  the  Act  and 
Commission  regulations  will  incur  any 
expense  in  order  to  comply  with  the 
new  rule.  Therefore,  the  Commission 
believes  that  this  final  rule  will  not  have 
a  significant  economic  impaci  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

Neither  this  rule  nor  the  group  of 
rules  of  which  it  is  a  part  has  a  burden 
within  the  meaning  and  intent  of  the 
Paperwork  Reduction  Act  of  1980.  44 
use.  3501  et  seq. 

List  of  Subiects  in  1 7  CFR  Part  143 

Civil  monetary  penalty.  Claims. 

In  consideration  of  the  foregoing  and 
pursuant  to  authority  contained  in 
sections  6(c).  6b  and  6c  of  the  Act,  7 
U.S.C.  9. 13a.  and  13a-l(d].  and  28 
U.S.C.  2461  note  as  amended  by  Pub.  L. 
No.  104-134.  the  Commission  hereby 
amends  part  1 43  of  chapter  I  of  title  1 7 
of  the  Code  of  Federal  Regulations  as 
follows: 


thereon  are  impracticable,  unnecesurv  or  contrary 
to  the  public  Interest 


">  Sec1ion6(e)of  the  Act.  7  U.S.C  9*(1 ).  directs 
the  (x)miTiission  to  "consider  the  appropriateness  of 
lal  penalty  to  the  gravity  of  the  violation"  when 
assessing  a  CMP  pursuant  to  section  6(c)  of  the  Ad. 
7  U  S.C.  9  In  addition,  the  Conrunis^ion's  penalty 
guidelines  slate  that  the  Commission  when 
assessing  any  CMP  will  consider  the  gravity  of  the 
offense  in  question.  In  assessing  the  gravity  of  an 
offense,  the  Commission  may  consider  such  factors 
as  whether  the  violations  resulted  in  hann  to  the 
victims,  whether  the  violations  involved  core 
provisions  of  the  Act  and  whether  the  violator  acted 
intentionally  or  willfully,  as  well  as  other  (actors. 
See,  CFTC  Policy  Statement  Relating  to  the 
Commission's  Authority  to  Impose  Civil  Monetary 
Penalties  and  Future*  Self-Regulatory 
Organizations'  Authority  to  Impose  Sanctions: 
Penally  Guidelines,  Comm.  Put.  L  Rep.  iCurrani 
Transfer  Binder)  1  26,269  (November  1904). 


PART  143— COLLECTION  OF  CLAIMS 
OWED  THE  UNTTED  STATES  ARISMQ 
FROM  ACnvmES  UNDER  THE  ^ 
COMMiqgtON'S  JURlSOiCfiON 

1.  The  authority  citation  for  Part  143 
is  revised  to  read  as  follows: 

AudMMity:  7  U.S.C.  9  and  IS.  9a,  12a(5). 
13a,  13a-l(d)  and  13(a);  31  U.S.C  3701- 
3719;  28  use.  2461  note. 

2.  Section  143.1  is  revised  to  read  as 
follows: 

f  143.1    PurpoM. 

This  part  implements  the  Federal 
Claims  Collection  Act,  as  amended  by 
the  Debt  Collection  Act.  31  U.S.C.  3701- 
3719.  and  interpreted  by  the  Department 
of  Justice  and  General  Accounting 
Office  in  the  Federal  Claims  Collection 
Standards  (4  CFR  parts  101-105).  and 
the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996.  This  part  provides  procedures 
which  the  Commi^ion  will  use  to 
collect  claims  owed  the  United  States 
arising  from  activities  under  the 
Commission's  jurisdiction,  including 
amounts  due  the  United  States  from 
fees,  fines,  civil  penalties,  damages, 
interest  and  other  sources.  This  part 
further  sets  forth  procedures  for  the 
Commission  to  determine  and  collect 
interest,  penalties,  and  administrative 
costs  on  unpaid  claims  and  to  refer 
unpaid  claims  for  litigation.  This  part 
also  sets  forth  the  maximum  inflation- 
adjusted  civil  monetary  penalties  that 
may  be  assessed  and  enforced  against 
persons  for  violations  of  the  Commodity 
Exchange  Act  or  regulations  thereunder. 

3.  Section  143.8  is  added  to  read  as 
follows: 

f  143.8    Inflation-adjusted  civil  monetary 
panalttas. 

(a)  Unless  otherwise  amended  by  an 
act  of  Congress,  the  inflation-adjusted 
maximum  civil  monetary  penalty  for 
each  violation  of  the  Commodity 
Exchange  Act  or  the  rules  promulgated 
thereunder  that  may  be  assessed  or 
enforced  by  the  Commission  under  the 
Commodity  Exchange  Act  pursuant  to 
an  administrative  proceeding  or  a  civil 
action  in  Federal  court  will  be: 

(1)  For  each  violation  for  which  a  civil 
monetary  penalty  is  assessed  against 
any  person  (other  than  a  contract 
market)  pursuant  to  Section  6(c)  of  the 
Commodity  Exchange  Act,  7  U.S.C.  9. 
not  more  than  the  greater  of  $110,000  or 
triple  the  monetary  gain  to  such  person 
for  each  such  violation; 

(2)  For  each  violation  for  which  a  civil 
monetary  {)enalty  is  assessed  against 
any  contract  market  or  other  person 
pursuant  to  Secticnn  6c  of  the 
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Commodity  Exchange  Act,  7  U.S.C.  13a- 
1,  not  more  than  the  greater  of  $110,000 
or  triple  the  monetary  gain  to  such 
person  for  each  such  violation;  and 

(3)  For  each  violation  for  which  a  civil 
monetary  penalty  is  assessed  against 
any  contract  market  or  any  director, 
officer,  agent,  or  employee  of  any 
contract  market  pursuant  to  section  6b 
of  the  Commodity  Exchange  Act,  7 
U.S.C.  13a.  not  more  than  $550,000. 

(b)  The  Commission  will  adjust  for 
inflation  the  maximum  penalties  set 
forth  in  this  section  at  least  once  every 
four  years. 

(c)  Unless  otherwise  amended  by  an 
act  of  Congress,  the  penalties  set  forth 
in  this  rule  or  any  penalty  adjusted  for 
inflation  in  the  fiiture  pursuant  to 
paragraph  (b)  of  this  section  shall  be 
applicable  only  to  violations  of  the 
Commodity  Exchange  Act.  Commission 
rules,  or  Commission  orders  which 
occur  after  November  27, 1996  or  the 
date  on  which  such  future  inflation 
adjustments  become  effective,  as 
applicable. 

Issued  in  Washington,  DC,  on  October  21, 
1996,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc.  96-27557  Filed  10-25-96;  8:45  am) 
BaOJNQ  OOOE  63S1-0t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dr\jg  Administration 

21  CFR  Part  101 

Food  Labeling 

CFR  Correction 

In  title  21  of  the  Code  of  Federal 
Regulations,  parts  100  to  169,  revised  as 
of  April  1, 1996,  page  132,  in  the  first 
column,  §  101.79  is  corrected  in 
paragraph  (b)(3)  by  revising  "<400  meg 
(<0.4  mg)"  to  read  ">400  meg  (>0.4 
mg)". 

BIUJNO  CODE  1806-01-D 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  75 
RtN  1219-AA11 

Safety  Standards  for  Underground 
Coal  Mine  Ventilation 

CFR  Correction 

In  Title  30  of  the  Code  of  Federal 
RegulatioJfs,  parts  1  to  199,  revised  as  of 


July  1, 1996,  on  page  463,  in  the  first 
column,  in  §  75.310(a)(4),  in  the  sixth 
line.  "June  10. 1996"  should  read  "June 
10, 1997". 

BHXMO  COOC  1S06-01-D 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 
32  CFR  Part  92 

Revitalizing  Base  Closure 
Communities  and  Community 
Assistance — Community 
Redevelopment  and  Homeless 
Assistance 

CFR  Correction 

In  title  32  of  the  Code  of  Federal 
Regulations,  parts  1  to  190,  revised  as  of 
July  1, 1996,  part  92  is  added  as  follows: 

PART  92— REVITALIZING  BASE 
CLOSURE  COMMUNITIES  AND 
COMMUNITY  ASSISTANCE— 
COMMUNITY  REDEVELOPMENT  AND 
HOMELESS  ASSISTANCE 

Sec. 

92.1     Purpose. 

92.5    Definitions. 

92.10    Applicability. 

92.15    Waivers  and  extensions  of  deadlines. 

92.20    Overview  of  the  process. 

92.25    HUD's  negotiations  and  consultations 

with  the  LRA. 
92.30    LRA  application. 
92.35    HUD's  review  of  the  application. 
92.40    Adverse  determinations. 
92.45    Disf>osal  of  buildings  and  property. 
Authority:  10  U.S.C.  2687  note. 

§92.1    Purpoae. 

This  part  implements  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  (Pub.  L.  103- 
421,  approved  October  25, 1994).  It 
describes  the  roles  and  responsibilities 
of  the  Department  of  Defense  (DoD),  the 
Department  of  Housing  and  Urban 
Development  (HUD),  Local 
redevelopment  Authorities  (LRAs),  and 
representatives  of  the  homeless  in 
planning  and  implementing  the  reuse  of 
domestic  military  installations  that  are 
approved  for  closure  or  realignment. 
Specifically,  this  part  describes  the 
guidance  DoD  and  HUD  provide  to  the 
LRA,  the  planning  documents  the'LRA 
develops  and  submits  to  DoD  and  HUD 
in  planning  the  reuse  of  these 
installations,  and  the  standards  of 
review  that  HUD  observes  when 
reviewing  the  dociunents  submitted  by 
the  LRA.  Pub.  L.  103-421  authorizes 
HUD  to  determine  whether  the  plan  for 
the  reuse  of  the  installation  proposed  by 
LRA  balances  the  community 
development,  economic  redevelopment 


and  other  development  needs  of  the 
commimities  in  the  vicinity  of  the 
installation  with  the  needs  of  the 
homeless  in  those  communities. 

§92.5    Definitions. 

As  used  in  this  part: 

CERCLA.  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  (42 
U.S.C.  9601  et  seq). 

Communities  in  the  vicinity  of  the 
installation.  The  commimities  that 
constitute  the  political  jurisdictions 
(other  than  the  State  in  which  the 
installation  is  located)  that  comprise  the 
LRA  for  the  installation. 

Consolidated  Plan.  The  plan  prepared 
in  accordance  with  the  requirements  ol 
24  CFR  part  91. 

Continuum  of  care  system.  (1) 
Comprehensive  homeless  assistance 
system  that  includes: 

(i)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  condition  of  an  individual  or  family 
who  is  homeless,  or  whether  assistance 
is  necessary  to  prevent  an  individual  or 
family  from  becoming  homeless; 

(ii)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergency 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders: 

(iii)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  families 
that  are  not  prepared  to  make  the 
transition  to  independent  living; 

(iv)  Housing  with  or  without 
supportive  services  that  has  no 
established  limitation  on  the  amount  of 
time  of  residence  to  help  meet  long-term 
needs  of  homeless  individuals  and 
families;  and 

(v)  Any  other  activity  that  clearly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuum  of  care. 

(2)  Supportive  services  enable 
homeless  persons  and  families  to  move 
through  the  continuum  of  care  toward 
independent  living.  These  services 
include,  but  are  not  limited  to  case 
management,  housing  counseling,  job 
training  and  placement,  primary  health 
care,  mental  health  services,  substance 
abuse  treatment,  child  care, 
transportation,  emergency  food  and 
clothing,  family  violence  services, 
education  services,  moving  services, 
assistance  in  obtaining  entitlements, 
and  referral  to  veterans  services  and 
legal  services. 

Day.  One  calendar  day  including 
weekends  and  holidays. 

DoD.  Department  of  Defense. 

HHS.  Department  of  Health  and 
Human  Services. 
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Homeless  person. 

(1)  An  individual  or  family  who  lacks 
a  fixed,  regular,  and  adequate  nighttime 
residence:  and 

(2)  An  individual  or  bmily  who  has 
a  primary  nighttime  residence  that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters  and  transitional  housing  for  the 
mentally  ill): 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(3)  This  term  does  not  include  any 
mdividual  imprisoned  or  otherwise 
detained  under  an  Act  of  the  Congress 
or  a  State  law. 

HUD.  Department  of  Housing  and 
Urban  Development. 

Installation.  A  base,  camp,  post, 
station,  yard,  center,  homeport  facility 
for  any  ship  or  other  activity  under  the 
jurisdiction  of  DoD  which  is  approved 
for  closure  or  realignment  under  the 
Base  Closure  and  Realignment  Act  of 
1988  (Pub.  L.  100-526)  and  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990  (Pub.  L.  101-510)  (both  at  10 
U.S.C.  2687.  note),  both  as  amended  by 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L.  103-160, 
107  Stat.  1909). 

Local  redevelopment  authority  (LRA). 
Any  authority  or  instrumentality 
established  by  state  or  local  government 
and  recognized  by  the  Secretary  of 
Defense,  through  the  Office  of  Economic 
Adjustment,  as  the  entity  responsible  for 
developing  the  redevelopment  plan 
with  respect  to  the  installation  or  for 
directing  implementation  of  the  plan. 

NEPA.  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4320). 

OEA.  Office  of  Economic  Adjustment. 
U.S.  Department  of  Defense. 

Private  nonprofit  organization.  An 
organization  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual:  that  has  a  voluntary  board: 
that  has  an  accounting  system  or  has 
designed  an  entity  that  will  maintain  a 
functioning  accounting  system  for  the 
organization  in  accordance  with 
generally  accepted  accounting 
procedures:  and  that  practices 
nondiscrimination  in  the  provision  of 
assistance. 

Redevelopment  plan.  A  conceptual 
land  use  plan  prepared  by  the 
recognized  LRA  to  guide  local  reuse  of 
the  former  militarv  installation. 


Hepresentativefs)  of  the  homeless.  A 
State  or  local  government  agency  or 
private  nonprofit  organization, 
including  a  homeless  assistance 
planning  board,  that  provides  or 
proposes  to  provide  services  to  the 
homeless. 

Substantially  equivalent.  Property 
that  is  functionally  suitable  for  the 
approved  Title  V  application.  For 
example,  if  the  representative  of  the 
homeless  had  an  approved  Title  V 
application  for  a  building  that  would 
accommodate  100  homeless  persons  in 
an  emergency  shelter,  the  replacement 
facility  would  also  have  to 
accommodate  100  at  a  comparable  cost 
for  renovation. 

Substantially  equivalent  funding. 
Sufficient  funding  to  acquire  a 
substantially  equivalent  facility. 

Surplus  property.  Any  property  not 
required  for  the  needs  and  the  discharge 
of  the  responsibilities  of  any  Federal 
land  holding  agency  as  determined  by 
the  Secretary  of  Defense. 

Title  V.  Tide  V  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  of 
1987  (42  U.S.C.  11411)  as  amended  by 
the  National  [Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L.  103-160). 

Urban  county.  A  county  within  a 
metropolitan  area  as  defined  at  24  CFR 
570.3. 

§92.10    AppNcabHIty. 

(a)  General.  This  part  applies  to  all 
installations  that  are  approved  for 
closure/realignment  by  the  President 
and  Congress  under  Pub.  L.  101-510 
after  October  25.  1994. 

(b)  Request  for  irtclusion  under  this 
process.  This  part  also  applies  to 
installations  that  were  approved  for 
closure/realignment  under  either  Pub  L. 
100-526  or  Pub.  L.  101-510  prior  to 
October  25. 1994  and  for  which  an  LRA 
submitted  a  request  for  inclusion  under 
this  part  to  DoD  by  December  24,  1994. 
A  list  of  such  requests  was  published  in 
the  Federal  Register  on  May  30. 1995 
(60  FR  28089-28091). 

(1)  Installations  with  pending  but  not 
approved  Title  V  applications  as  of 
Octeber25.  1994.  The  LRA  shall 
consider  and  specifically  address  any 
application  for  use  of  buildings  and 
property  to  assist  the  homeless  that 
were  received  by  HHS  prior  to  October 
25.  1994  and  were  pending  with  the 
Secretary  of  HHS  on  that  date.  These 
pending  requests  shall  be  addressed  in 
the  LRA's  homeless  assistance 
submission 

(2)  Installations  with  approved  Title  V 
applications.  Where  property  has  an 
approved  Title  V  application,  yet  has 
not  been  assigned  or  otherwise  disposed 
of  by  the  Military  Department,  the  LRA 


must  insure  that  its  homeless  assistance 
submission  provides  the  Title  V 
applicant  with: 

(i)  The  property  requested; 

(ii)  Properties,  on  or  off  the 
installation,  that  are  substantially 
equivalent  to  those  requested; 

(iii)  Sufficient  funding  to  acquire  such 
substantially  equivalent  j)roi>erties; 

(iv)  Services  and  activities  that  meet 
the  needs  identified  in  the  application; 
or 

(v)  A  combination  of  the  properties, 
funding  and  services  and  activities 
described  previously. 

(c)  Revised  Title  V  process.  All  other 
installations  approved  for  closure  or 
realignment  under  either  Pub.  L.  100- • 
526  or  Pub.  L.  101-510  prior  to  October 
25, 1994  for  which  there  has  been  no 
request  for  consideration  under  this 
part,  are  covered  by  the  process 
stipulated  under  Title  V.  Buildings  or 
property  that  were  transferred  or  leased 
for  homeless  use  under  Title  V  prior  to 
October  25,  1994  may  not  be 
reconsidered  under  this  part. 

$92.15    Waivers  and  extaneione  of 
daadlinM. 

(a)  After  consultation  with  the  LRA 
and  HUD.  DoD.  through  the  Assistant 
Secretary  of  Defense  (Economic 
Security),  upion  a  finding  that  it  is  in  the 
interest  of  the  communities  affected  by 
the  closure/realignment  of  the 
installation,  may  extend  or  postpone 
any  deadline  contained  in  this  part. 

fb)  Upon  completion  of  a 
determination  and  finding  of  good 
cause,  and  except  for  deadlines  and 
actions  required  on  the  piart  of  DoD. 
HUD  may  waive  any  provision  of 
§§92.20  through  92.45  in  any  particular 
case,  subject  only  to  statutory 
limitations. 

f92.^    Overview  of  ttM  proceaa. 

(a)  Responsibilities  of  the  Military 
Department.  The  Military  Department 
shall  make  installation  properties 
available  to  other  DoD  components  and 
Federal  agencies  pursuant  to  32  CFR 
part  91.  The  Military  Department  will 
keep  the  LRA  informed  of  other  Federal 
interest  in  the  property  during  this      "^ 
process.  Upon  completion  of  this 
process  the  MiUtary  Department  will 
notify  HUD  and  will  notify  either  the 
LRA.  or  the  Chief  Executive  Officer  of 
the  state,  as  appropriate,  and  publish  a 
list  of  surplus  property  on  the 
installation  that  will  be  available  for 
reuse  in  the  Federal  Register  and  a 
newspaper  of  general  circulation  in  the 
communities  in  the  vicinity  of  the 
installation. 

(b)  Recognition  of  the  LRA.  As  soon  as 
practicable  after  the  list  of  installations 
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recommended  for  closure  or 
realignment  is  approved,  DoD,  through 
OEA,  will  recognize  an  LRA  for  the 
installation.  Upon  recognition,  DoD 
shall  publish  the  name,  address,  and 
point  of  contact  for  the  LRA  in  Uie 
Federal  Regiater  and  in  a  newspaper  of 
general  circulation  in  the  conununities 
in  the  vicinity  of  the  installation. 

(c)  Responsibilities  of  the  LRA.  The 
LRA  should  begin  to  conduct  outreach 
efforts  with  respect  to  the  installation  as 
soon  as  is  practicable  after  the  date  of 
approval  of  closiue/raalignment  of  the 
installation.  Although  the  process  may 
begin  at  any  time  after  this  date  of 
approval,  the  local  reuse  planning 
process  must  begin  no  later  than  3ie 
completion  of  Federal  screening 
procedures  which  is  deemed  to  be  the 
date  of  the  DoD  Fed«^  Register 
publication  of  available  property 
described  at  §  92.20(a).  For  those 
installations  that  have  begun  the  process 
described  in  this  part  prior  to 
publication  of  tbis  rule.  HUD  will,  on  a 
case  by  case  basis,  determine  whether 
the  statutory  requirements  have  been 
fulfilled  and  whether  any  additional 
requirements  listed  in  this  part  should 
be  required.  Upon  the  Federal  Register 
publication  described  in  §  92.20(a).  the 
LRA  shall: 

(1)  Publish,  within  30  days,  in  a 
newspaper  of  general  circulation  in  the 
communities  in  the  vicinity  of  the 
installation,  the  time  period  during 
which  the  LRA  will  receive  notices  of 
interest  from  state  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties. 
This  publication  shall  include  tiie  name, 
address,  telephone  numbers  and  the 
point  of  contact  for  the  LRA  and 
information  on  the  prescribed  form  and 
contents  of  the  notice  of  interest.  The 
LRA  shall  notify  DoD  of  the  deadline 
specified  for  receipt  of  notices  of 
interest. 

(i)  For  all  installations  selected  for 
closure  or  realignment  prior  to  1995  that 
have  elected  to  proceed  imder  Pub.  L. 
103—421  and  which  have  begun 
receiving  notices  of  interest  prior  to 
publication  of  this  rule,  the  LRA  shall 
have  accepted  notices  of  interest  for  not 
less  than  30  days  and  not  more  than  180 
days  ftx)m  the  date  the  LRA  submitted 
a  request  for  inclusion  under  this 
process  as  described  at  §  92.10(b).  For 
installatiohs  selected  for  closure  or 
realigiunent  prior  to  1995  for  which  the 
LRA  has  not  begun  or  has  not  completed 
the  acceptance  of  notices  of  interest 
prior  to  publication  of  this  part,  the  LRA 
shall  accept  notices  of  interest  for  not 
less  than  30  days  and  not  more  than  90 
days  £rom  the  later  of  the  date  of 


publication  of  tbis  part  or  the  date  of 
HUD's  publication  of  24  CFR  part  586. 

(ii)  For  installations  selected  for 
closure  or  realigiunent  in  1995  or 
thereafter,  notices  of  interest  shall  be 
accepted  for  a  minimiun  of  90  days  and 
not  more  than  180  days. 

(2)  Prescribe  the  form  and  contents  of 
notices  of  interest. 

(i)  The  LRA  may  not  release  to  the 
public  any  information  submitted  under 
this  part  without  the  consent  of  the 
representative  of  the  homeless 
concerned  unless  such  release  is 
authorized  under  Federal  law  and  imder 
the  law  of  the  state  and  communities  in 
which  the  installation  concerned  is 
located. 

(ii)  The  notices  of  interest  from 
representatives  of  the  homeless  must 
include: 

(A)  A  description  of  the  homeless 
assistance  program  proposed,  including 
the  purposes  to  which  the  property  or 
facility  will  be  put,  which  may  include 
uses  such  as  supportive  services,  job 
and  skills  training,  employment 
programs,  shelters,  transitional  housing 
or  housing  with  no  established 
Hmitation  on  the  amount  of  time  of 
residence,  food  and  clothing  banks, 
treatment  facilities,  or  any  other  activity 
which  clearly  meets  an  identified  need 
of  the  homeless  and  fills  a  gap  in  the 
continuum  of  care; 

(B)  A  description  of  the  need  for  the 
program; 

(C)  A  description  of  the  extent  to 
which  the  program  is  or  will  be 
coordinated  with  other  homeless 
assistance  programs  in  the  commimities 
in  the  vicinity  of  the  installation; 

(D)  Information  about  the  physical 
requirements  necessary  to  carry  out  the 
program  including  a  description  of  the 
buildings  and  property  at  the 
installation  that  are  necessary  to  carry 
out  the  program; 

(E)  A  description  of  the  representative 
of  the  homeless  which  is  submitting  the 
notice,  its  capacity  to  carry  out  the 
program  and  its  financial  plan  for 
implementing  the  program;  and 

(F)  An  assessment  of  the  time 
required  in  order  to  commence  carrying 
out  the  program. 

(iii)  TTie  notices  of  interest  from 
entities  other  than  representatives  of  the 
homeless  should  specify  the  name  of  the 
entity  and  specific  interest  in  property 
or  facilities,  along  with  a  description  of 
the  planned  use. 

(3)  Undertake  outreach  efforts  to 
representatives  of  the  homeless  by 
contacting  local  government  officials 
and  other  persons  or  entities  that  may 
be  interested  in  assisting  the  homeless 
within  the  vicinity  of  the  installation. 


(i)  The  LRA  may  invite  persons  and 
organizations  identified  on  the  HUD  Ust 
of  representatives  of  the  homeless  and 
any  other  representatives  of  the 
homeless  with  which  the  LRA  is 
familiar,  operating  in  the  vicinity  of  the 
installation,  to  the  woricshop  described 
in  §92.20(c)(3)(ii). 

(ii)  The  LRA  in  coordination  with  the 
MiUtary  Department  and  HUD  shall 
conduct  at  least  one  woricshop  where 
representatives  of  the  homeless  have  an 
opportimity  to: 

(A)  Learn  about  the  closure/ 
realignment  and  disposal  process; 

(BjTour  the  buildings  and  properties 
available  either  on  or  off  the 
installation; 

(C)  Learn  about  the  LRA's  process  and 
schedule  for  receiving  notices  of  interest 
as  guided  by  §  92.20(c)(2);  and 

(D)  Learn  about  any  known  land  use 
constraints  affecting  the  available 
property  and  buildings. 

(iii)  "rtie  LRA  should  meet  with 
representatives  of  the  homeless  that 
express  interest  in  discussing  possible 
uses  for  these  properties  to  alleviate 
gaps  in  the  continuum  of  care. 

(4)  Consider  various  properties  in 
response  to  the  notices  of  interest.  The 
LRA  may  consider  property  that  is 
located  off  the  installation. 

(5)  Develop  an  application,  which 
includes  the  redevelopment  plan  and 
the  homeless  assistance  submission. 
This  application  shall  consider  the 
notices  of  interest  received  from  state 
and  local  governments,  representatives 
of  the  homeless,  and  other  interested 
parties.  This  shall  include,  but  not  be 
limited  to,  entities  ehgible  for  public 
benefit  transfers  under  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C. 
472);  representatives  of  the  homeless: 
commercial,  industrial,  and  residential 
development  interests;  and,  other 
interests.  From  the  deadUne  date  for 
receipt  of  notices  of  interest  described  at 
§  92.20(c)(1).  the  LRA  shall  have  270 
days  to  complete  and  submit  the  LRA 
application  to  DoD  and  HUD.  The 
application  requirements  are  described 
at  §  92.30. 

(6)  Make  the  draft  application 
available  to  the  pubUc  for  review  and 
comment  throughout  the  process  of 
developing  the  application.  The  LRA 
must  conduct  at  least  one  public  hearing 
on  the  application  prior  to  its  submittal 
to  HUD  and  DoD.  and  a  summary  of 
these  public  comments  shall  be 
included  in  the  application  when  it  is 
submitted. 

(d)  State,  local,  and  public  benefit 
screening.  The  LRA  should,  while 
conducting  its  outreach  efforts,  work 
with  the  federal  agencies  that  sponsor 
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public  benefit  transfers  under  the 
Federal  Property  and  Administrative 
Services  Act  of  1949.  Those  agencies 
can  provide  a  list  of  parties  in  the 
vicinity  of  the  installation  that  might  be 
interested  in  and  eligible  for  public 
benefit  transfers.  The  LRA  should  make 
a  reasonable  effort  to  inform  such 
parties  of  the  availability  of  the  property 
and  iiu:orporete  their  interests  within 
the  planning  process.  These  requests  are 
not  required  to  be  met.  but  must  be 
considered. 

§92.25    HUD'S  n«goti«tion«  and 
conauRaOons  with  tha  LRA. 

HUD  may  negotiate  and  consult  with 
the  LRA  before  or  during  the  course  of 
preparation  of  the  LRA  application  and 
during  HUD's  review  thereof  virith  a 
view  toward  avoiding  any  preliminary 
determination  that  the  application  does 
not  meet  any  requirement  of  this  part. 
HUD  will  provide  the  LRA  with  a  list 
of  persons  and  organizations  that  are 
representatives  of  the  homeless 
operating  in  the  vicinity  of  the 
installation. 

f  92.30    LRA  application. 

(a)  Redevelopment  plan.  A  copy  of  the 
redevelopment  plan  shall  be  part  of  the 
application. 

(b)  Homeless  assistance  submission. 
This  component  of  the  application  shall 
include  the  following: 

(1)  Information  about  homelessness  in 
the  communities  in  the  vicinity  of  the 
installation. 

(i)  A  list  of  all  the  jurisdictions  which 
comprise  the  LRA. 

(ii)  A  description  of  the  unmet  need 
in  the  continuum  of  care  system  within 
each  jurisdiction,  which  should  include 
information  about  any  gaps  that  exist  in 
the  continuum  of  care  for  particular 
homeless  subpopulations  The  source  for 
this  information  shall  depend  upon  the 
size  and  nature  of  the  jurisdiction(s)  that 
comprise  the  LRA.  LRAs  representing: 

(A)  Jurisdictions  that  are  required  to 
submit  a  Consolidated  Plan  shall 
include  a  copy  of  their  Homeless  and 
Special  Needs  Population  Table. 
Priority  Homeless  Needs  Assessment 
Table,  and  narrative  description  thereof 
from  that  Consolidated  Plan  including 
the  inventory  of  facilities  and  services 
that  assist  the  homeless  in  the 
jurisdiction. 

(B)  Jurisdictions  that  are  part  of  an 
urban  county  that  is  required  to  submit 
a  Consolidated  Plan  shall  include  a 
copy  of  their  Homeless  and  Special 
Needs  Population  Table,  Priority 
Homeless  Needs  Assessment  Table,  and 
narrative  description  thereof  from  that 
Consolidated  Plan  including  the 
inventory  of  facilities  and  services  that 


assist  the  homeless  in  the  jurisdiction. 
In  addition,  the  LRA  shall  explain  what 
portion  of  the  homeless  population  and 
subpopulations  described  in  the 
Consolidated  Plan  are  attributable  to  the 
jurisdiction  it  represents. 

(C)  Jurisdictions  not  described  by 
paragraph  (b)(l){ii)(A)  or  (b)(l)(iiKB)  of 
this  section  shall  submit  a  narrative 
description  of  what  it  perceives  to  be 
the  homeless  population  within  the 
)urisdiction(s)  it  represents  and  a  brief 
inventory  of  the  facilities  and  services 
that  assist  homeless  persons  and 
families  within  each  jurisdiction.  LRAs 
that  represent  these  jurisdictions  are  not 
required  to  conduct  surveys  of  the 
homeless  population. 

(2)  Proposed  assistance  to  homeless 
persons  and  families,  (i)  A  description 
of  the  proposed  activities  to  be  carried 
out  on  or  ofT  the  installation  and  a 
discussion  of  how  these  activities  meet 
the  needs  of  the  homeless  by  addressing 
the  gaps  in  the  continuum  of  care.  The 
activities  need  not  be  limited  to 
expressions  of  interest  in  property,  but 
may  also  include  discussion  of  how 
economic  redevelopment  may  benefit 
the  homeless: 

(ii)  A  copy  of  each  notice  of  interest 
from  representatives  of  the  homeless  for 
use  of  building  and  property  and  a 
description  of  the  manner  in  which  the 
LRA  application  addresses  the  need 
expressed  in  each  notice  of  interest.  If 
the  LRA  determines  that  a  particular 
notice  of  interest  should  not  be  awarded 
property,  an  explanation  of  why  the 
LRA  determined  not  to  support  that 
notice  of  interest,  the  reasons  for  which 
may  include  the  impact  of  the  program 
contained  in  the  notice  of  interest  on  the 
community  as  described  in  paragraph 
(b)(2Kiii)  of  this  section;  and 

(iii)  A  description  of  the  impact  that 
the  implemented  redevelopment  plan 
will  have  on  the  community.  This  shall 
include  information  on  how  the  LRA's 
redevelopment  plan  might  impact  the 
character  of  existing  neighborhoods 
adjacent  to  the  properties  proposed  to 
be  used  to  assist  the  homeless  and 
should  discuss  alternative  plans.  Impact 
on  schools,  social  sarvioes, 
transportation,  infrastructure, 
concentration  of  minorities  and/or  low 
income  persons  also  shall  be  discussed. 

(3)  Buildings  and  properties,  (i)  A 
copy  of  the  legally  binding  agreements 
that  the  LRA  proposes  to  enter  into  with 
the  representative(s]  of  the  homeless 
selected  by  the  LRA  to  implement 
homeless  programs  that  fill  gai>s  in  the 
existing  continuum  of  care.  The  legally 
binding  agreements  shall  provide  tor  a 
process  for  negotiating  alternative 
arrangements  that  would  enable  the 
same  balance  of  interests  made 


originally  in  the  event  that  an 
environmental  review  conducted  under 
§  92.45(a)  subsequent  to  HUD  approval 
indicates  that  any  property  identified 
for  transfer  in  the  agreement  is  not 
suitable  for  the  intended  purpose. 
Legally  binding  agreements  must  also 
provide  for  the  reversion  or  transfer, 
either  to  the  LRA  or  to  another  entity  or 
entities  of  the  buildings  and  property  in 
the  event  they  cease  to  be  used  for  the 
homeless: 

(ii)  A  description  of  how  buildings 
and  properties  either  on  or  off  the 
installation  will  be  used  to  fill  some  of 
the  gaps  in  the  current  continuum  of 
care  system  and  an  explanation  of  the 
suitability  of  the  buildings  and  property 
for  that  use;  and 

(iii)  Information  on  the  availability  of 
general  services  such  as  transportation, 
police,  fire,  and  a  discussion  of 
infrastructure  such  as  water,  sewer,  and 
electricity  in  the  vicinity  of  the 
proposed  homeless  activities. 

(4)  Balance  with  economic  and  other 
development  needs,  (i)  An  assessment  of 
the  manner  in  which  the  application 
balances  the  expressed  needs  of  the 
homeless  and  the  needs  of  the 
communities  comprising  the  LRA  for 
economic  redevelopment  and  other 
development;  and 

(ii)  An  explanation  of  how  the  LRA 
application  is  consistent  with  the 
appropriate  Consolidated  Plan(s)  or  any 
other  existing  housing,  social  service, 
community,  economic,  or  other 
development  plans  adopted  by  the 
jurisdictions  in  the  vicinity  of  the 
installation. 

(5)  Outreach.  The  LRA  shall  explain 
how  the  outreach  requirements 
described  at  §  92.20(c)(3)  have  been 
fulfilled.  This  explanation  shall  include 
a  list  of  the  representatives  of  the 
homeless  with  which  the  LRA  consulted 
in  preparing  the  application. 

(c)  Public  comments.  The  LRA 
application  shall  include  the  materials 
described  at  §  92.20(c)(6).  These 
materials  shall  be  prefaced  with  an 
overview  of  the  citizen  participation 
process  observed  in  preparing  the 
application. 

§92.36    HUira  rsvlaw  Of  tha  appUcaUen. 

(a)  Timing.  HUD  shall  complete  a 
review  of  each  application  no  later  than 
60  days  after  its  receipt  by  HUD. 

(b)  Standards  of  review.  The  purpose 
of  the  review  is  to  determine  whether 
the  application  is  complete  and,  with 
respect  to  the  expressed  interest  and 
requests  of  representatives  of  the 
homeless,  whether  the  redevelopment 
plan: 

(1)  Need.  Takes  into  consideration  the 
size  and  natiue  of  the  homeless 
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population  in  the  communities  in  the 
vicinity  of  the  installation,  the 
availability  of  existing  services  in  such 
communities  to  meet  the  needs  of  the 
homeless  in  such  communities,  and  the 
suitability  of  the  buildings  and  property 
covered  by  the  application  for  use  and 
needs  of  the  homeless  in  such 
communities. 

(2)  Impact.  Takes  into  consideration 
any  economic  impact  of  the  homeless 
assistance  under  the  plan  on  the 
communities  in  the  vicinity  of  the 
installation,  including: 

(i)  Whether  the  plan  is  feasible  in 
light  of  demands  that  would  be  placed 
on  available  social  services,  poUce  and 
fire  protection,  and  infrastructure  in  the 
community;  and 

(ii)  Whether  the  application  is 
consistent  with  the  Consolidated  Plan(s) 
or  any  other  existing  housing,  social 
service,  community,  economic,  or  other 
development  plans  adopted  by  the 
jurisdictions  in  the  vicinity  of  the 
installation. 

(3)  Balance.  Balances  in  an 
appropriate  manner  the  needs  of  the 
conununities  in  the  vicinity  of  the 
installation  for  economic  redevelopment 
and  other  development  with  the  needs 
of  the  homeless  in  such  communities. 

(4)  Outreach.  Was  developed  in 
consultation  with  representatives  of  the 
homeless  and  the  homeless  assistance 
planning  boards,  if  any,  in  the 
communities  in  the  vicinity  of  the 
installation. 

(i)  HUD  will  examine  whether  the 
outreach  requirements  described  at 
§  92.20(c)(3)  have  been  fulfiUed  by  the 
LRA.  HUD  will  carefully  review  the 
outreach  process  to  insure  that  the  LRA 
advertised  the  availabiUty  of  installation 
properties  to  representatives  of  the 
homeless. 

(ii)  HUD  will  compare  the  list  of 
homeless  representatives  contacted  by 
the  LRA  against  contacts  maintained  by 
the  local  HUD  Field  OfBce. 

(5)  Properties.  Specifies  the  manner  in 
which  buildings  and  property, 
resources,  and  assistance  on  or  oflF  the 
installation  will  be  made  available  for 
homeless  assistance  purposes.  HUD  will 
be  mindful  of  the  tmiqueness  of  each 
installation.  HUD  will  review  this 
process  so  that  it  is  confident  that  the 
LRA  will  make  these  buildings  and 
properties  available  to  representatives  of 
the  nomeless  in  a  timely  fashion. 

(c)  Notice  of  determination.  (1)  HUD 
shall,  no  later  than  the  60th  day  after  its 
receipt  of  the  application,  unless  such 
deadline  is  extended  pursuant  to 
§  g2.15(a),  send  WTitten  notification  both 
to  DoD  and  the  LRA  of  its  preliminary 
determination  that  the  application 
meets  or  fails  to  meet  the  requirements 


of  paragraph  (b)  of  this  section.  If  the 
application  Sails  to  meet  the 
reauirements,  HUD  v«ll  send  the  LRA: 

(i)  A  summary  of  the  deficiencies  in 
the  application; 

(ii)  An  explanation  of  the 
determination;  and 

(iii)  A  statement  of  how  the  LRA  must 
address  the  determinations. 

(2)  In  the  event  that  no  application  is 
submitted  and  no  extension  is  requested 
as  of  the  deadline  specified  in 
§  92.20(c)(5),  and  the  state  turns  down  a 
DoD  written  request  to  become 
recognized  as  the  LRA,  the  absence  of 
such  application  will  trigger  an  adverse 
determination  by  HUD  effective  on  the 
date  of  the  lapsed  deadline.  Under  these 
conditions,  HUD  will  follow  the  process 
described  at  §92.40. 

(d)  Opportunity  to  cure.  (1)  The  LRA 
shall  have  90  days  &t)m  its  receipt  of  the 
notice  of  preliminary  determination 
under  paragraph  (c)(1)  of  this  section 
within  which  to  submit  to  HUD  a 
revised  application  which  addresses  the 
determinations  listed  in  the  notice. 
Failure  to  submit  a  revised  application 
shall  result  in  a  final  determination  that 
the  redevelopment  plan  fails  to  meet  the 
requirements  of  paragraph  (b)  of  this 
section. 

(2)  HUD  shall,  within  30  days  of  its 
receipt  of  the  LRA's  resubmission,  send 
written  notification  of  its  final 
determination  to  both  DOD  and  the 
LRA. 

§92.40    Adverse  detannlnationa. 

(a)  Solicitation  of  proposals.  If  HUD 
determines  that  the  LRA's  resubmission 
fails  to  meet  the  requirements  of 
§  92.35(b)  or  if  no  resubmission  isr 
received,  HUD: 

(1)  Shall  review  the  original       ) 
application  including  the  notices  of 
interest  submitted  by  representatives  of 
the  homeless; 

(2)  Shall  consult  with  the 
representatives  of  the  homeless,  if  any, 
for  purposes  of  evaluating  the 
continuing  interest  of  such 
representatives  in  the  use  of  buildings 
or  property  at  the  installation  to  assist 
the  homeless;  and 

(3)  May  request  that  each  homeless 
representative  submit  a  proposal  for  use 
of  buildings  or  property  at  the 
installation  to  assist  the  homeless, 
including: 

(i)  A  description  of  the  program  of 
such  representative  to  assist  the 
homeless; 

(ii)  A  description  of  the  manner  in 
which  the  buildings  and  property  that 
the  representative  proposes  to  use  for 
such  purpose  will  assist  the  homeless; 

(iii)  Such  information  as  HUD 
requires  in  order  to  determine  the 


financial  cajjadty  of  the  representative 
to  carry  out  the  program  and  to  oisure 
that  the  program  will  be  carried  out  in 
compliance  with  Federal  environmental 
law  and  Federal  law  against 
discrimination;  and 

(iv)  A  certification  &x)m  the  local 
conununity  that  police  services,  fire 
protection  services,  and  water  and 
sewer  services  available  in  the 
communities  in  the  vicinity  of  the 
installation  concerned  are  adequate  for 
the  program. 

(b)  Review  of  proposals.  HUD  shall 
review  the  proposal  in  accordance  with 
the  following  criteria: 

(1)  The  degree  to  which  the  proposal 
submitted  by  the  representatives  meets 
each  of  the  four  criteria  listed  in 
paragraph  (a)(3)  of  this  section. 

(2)  The  extent  to  which  the  proposal 
fills  a  gap  in  the  community's 
continuum  of  care  system. 

(3)  The  extent  to  which  the  propKJsal 
balances  in  an  appropriate  manner  the 
needs  for  the  communities  in  the 
vicinity  of  the  installation  for  economic 
development  and  other  development 
with  the  needs  of  the  homeless. 

(4)  How  the  proposal  specifies  the 
manner  in  which  buildings  and 
property  and  resources  and  assistance 
on  and  off  the  installation  will  be  made 
available  for  the  homeless. 

(c)  Environmental  review.  HUD.  in 
cooperation  with  DoD.  shall  complete 
an  enviroiunental  review  under  NEPA 
and  other  applicable  environmental 
laws  and  authorities  listed  in  24  CFR 
50.4  before  accepting  a  proposal  under 
this  part. 

(d)  Notice  of  decision.  HUD  shall 
notify  DOD  and  theUlA,  within  90  days 
of  its  receipt  of  the  revised  application^ 
of  its  acceptance  of  a  proposal  and  shall 
identify  the  buildings  and  property  to  be 
disposed  of  and  the  entities  to  which 
they  should  be  transferred. 

§92.45    Disposal  of  buildings  and  property. 

(a)  Public  benefit  transfer  screening. 
After  the  local  redevelopment  plan  is 
accepted  for  planning  purposes  by  the 
Military  Department  and  accepted  by 
HUD,  the  Military  Department  will 
conduct  an  official  public  benefit 
transfer  screening  in  accordance  with 
the  Federal  Property  Management 
Regulations  (41  CFR  101-47.303-2) 
based  upon  the  uses  identified  in  the 
redevelopment  plan.  Federal  sponsoring 
agencies  shall  notify  eligible  applicants 
that  any  request  for  property  must  be 
consistent  with  the  uses  identified  in 
the  redevelopment  plan.  At  the  request 
of  the  LRA,  the  Military  Department 
may  conduct  the  official  state  and  local 
public  benefit  screening  before  the 
completion  of  the  redevelopment  plan. 
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(b)  Environmental  review.  The 
Military  Department  shall  complete  an 
environmental  review  of  the  installation 
in  compliance  with  NEPA  and  CERCLA 
prior  to  disposal  of  the  property.  The 
Military  Department  may  adopt  an 
environmental  review  completed  under 

§  92.40(c).       , 

(c)  Disposal.  Upon  receipt  of  a  notice 
of  approval  of  an  application  from  HUD 
under  §  92.35(c)  and  §  92.40(d).  DOD 
shall,  without  consideration,  dispose  of 
the  subject  buildings  and  property  in 
compliance  with  the  approved 
application,  either  to  the  LRA  or 
directly  to  the  representative(s)  of  the 
homeless. 

(d)  LRA's  responsibility.  The  LRA 
shall  be  responsible  for  the 
implementation  of  and  compliance  with 
legally  binding  agreements  under  the 
application. 

(e)  Reversions  to  the  LRA.  If  a  building 
or  property  reverts  to  the  LRA  under  a 
legally  binding  agreement  under  the 
application,  the  LRA  shall  take 
appropriate  actions  to  secure,  to  the 
maximum  extent  practicable  the 
utilization  of  the  building  or  property  by 
other  homeless  representatives  to  assist 
the  homeless.  An  LRA  may  not  be 
required  to  utilize  the  building  or 
property  to  assist  the  homeless. 

M-UNQ  COM  taOS-01-O 


Department  of  the  Anny 

Corps  of  Engineers 

33  CFR  Part  207 

St  Marys  Falls  Canal  ami  Locks, 
Michigan;  Use,  Administration,  and 
Navigation 

AGENCY:  Corps  of  Engineers.  Department 
of  the  Army.  IX)D. 
ACTION:  Final  rule. 

SUMMARY:  This  Tinal  rule  changes  the 
annual  opening  date  for  the  Soo  Locks 
at  the  St.  Marys  Falls  Canal,  Sault  Ste. 
Marie.  Michigan,  from  April  1  to  March 
25.  The  locks  will  not  open  earlier  than 
March  25,  except  in  case  of  emergency 
and  are  subject  to  closure  at  any  time  in 
a  national  emergency  involving  a  vessel 
disaster  or  other  extraordinary 
circumstances  as  currently  provided  in 
33  CFR  207.440(u). 
EFFECTIVE  DATE:  November  27.  1996. 
ADDRESSES:  Headquarters,  U.S.  Army 
Corps  of  Engineers,  ATTN:  CECW-OD, 
20  Massachusetts  Avenue,  N.W.. 
Washington,  DC.  20314-1000. 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Mr.  Michael  Kidby  at  Corps  of  Engineers 
Headquarters  in  Washington,  D.C.,  by 
telephone  at  (202)  761-8835  or  Mr. 
William  Willis,  Chief,  Construction- 


Operations  Division.  Detroit  District,  by 
telephone  at  (313)  226-6794. 

SUPPlfMENTARY  MFORMATKM: 


Classification 

1.  The  undersigned  has  reviewed  this 
action  and  hereby  certifies  that  it  is  not 
subject  to  the  requirements  of 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612.  since  it  will  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  or  other 
entities. 

2.  The  Department  of  the  Army  has 
determined  that  this  regulation  will  not 
affect  the  use  of  value  of  private 
property  and,  therefore,  does  not  require 
a  Takings  Assessment  under  Executive 
Order  12630. 

3.  This  rule  has  been  determined  not 
to  be  a  major  rule  under  Executive 
Order  12866.  A  Regulatory  Impact 
Analysis  (RL\)  Statement  will  not  be 
prepared  since  the  proposed  changes 
will  not  result  in  significant  adverse 
economic  effects  identified  in  the 
Executive  Order  as  grounds  for  a  finding 
of  major  action. 

Environmental  Documentation 

As  noted  in  the  Notice  of  Proposed 
Rulemaking  (NPRM)  discussed  below, 
this  action  was  the  subject  of  the  Final 
Environmental  Impact  Statement  (FEIS). 
February  1994,  which  concluded  that 
there  would  be  no  significant  adverse 
environmental  effects  due  to 
commencing  the  opening  season  of  the 
locks  on  21  March— earlier  than  the  date 
now  proposed. 

Background 

On  January  2,  1996.  a  Notice  of 
Proposed  Rulemaking  (NPRM)  on  the  St. 
Marys  Falls  Canal  and  Locks,  Michigan: 
Use.  Administration  and  Navigation,  33 
CFR  207.440(u)  was  published  in  the 
Federal  Register  (61  FR  33).  A  30-day 
period  was  provided  for  public 
comments.  During  this  period,  fourteen 
comment  letters  were  received  from 
labor  and  business  organizations 
associated  with  the  shipping  and  steel 
industries  as  well  as  Port  Authorities 
along  the  Great  Lakes.  All  were  in  favor 
of  the  adoption  of  the  proposed  rule. 

In  consideration  of  the  administrative 
record  and  the  comments  received  in 
response  to  the  NPRM,  the  Corps  of 
Engineers  has  promulgated  the  final  rule 
exactly  as  proposed  in  the  NPRM. 

List  of  Subjects  in  33  CFK  Part  207 

Navigation  (water),  Water 
transportation.  Vessels. 

PART  207— {AMENDED] 

1.  The  authority  citation  for  part  207 
is  revised  to  read  as  follows: 


Aodiority:  40  Stat.  268  (33  U.S.C  1). 

2.  Section  207.440  is  amended  by 
revising  paragraph  (u)  to  read  as 
follows: 

1207.440    St  Marys  FsRs  Canal  and  Locka, 
HMch.;  use,  administFStlon,  and  navigation. 


(u)  The  locks  will  be  opened  and 
closed  to  navigation  each  year  as 
provided  in  pwragraphs  (u)  (1)  and  (2)  of 
this  section  except  as  may  be  authorized 
by  the  Division  Engineer.  Consideration 
will  be  given  to  change  in  these  dates  in 
an  emergency  involving  disaster  to  a 
vessel  or  other  extraordinary 
circumstances. 

(1)  Opening  date.  At  least  one  lock 
will  be  placed  in  operation  for  the 
passage  of  vessels  on  March  25. 
Thereafter,  additional  locks  will  be 
placed  in  operation  as  traffic  density 
demands. 

(2)  Closing  date.  The  locks  will  be 
maintained  in  operation  only  for  the 
p>assage  of  down  bound  vessels 
departing  from  a  Lake  Superior  port 
before  midnight  (2400  hours)  of  January 
14,  and  of  upbound  vessels  passing 
IDetour  before  midnight  (2400  hours)  of 
January  15.  Vessel  owners  are  requested 
to  report  in  advance  to  the  Engineer  in 
charge  at  Sault  Ste.  Marie,  the  name  of 
vessel  and  time  of  departure  from  a  Lake 
Superior  port  on  January  14  before 
midnight,  and  of  vessels  passing  Detour 
on  January  15  before  midnight,  which 
may  necessitate  the  continued  operation 
of  a  lock  to  permit  passage  of  vessel. 

•        *        •        •        • 

Dated:  September  23, 1996. 
H.  Martin  Lancaster, 

Assistant  Secretary  of  the  Army  (Civil  Works). 
IFR  Doc.  96-27406  Filed  10-25-96;  8:45  am] 

■HAMQ  coot  S710-«>-M 


POSTAL  SERVICE 

39  CFR  Part  20 

Amendment  to  International  Package 
Consignment  Service  to  Japan, 
Canada,  and  United  Kingdom  (U.K.) 

AQENCY:  Postal  Service. 

ACTION:  Amendment  to  interim  rule 
with  request  for  comments. 

summary:  The  Postal  Service  is 
announcing  prices  for  customs 
harmonization  of  catalog  items  being 
delivered  via  Global  Padcage  Link.  All 
catalog  harmonization  performed  by  the 
Postal  Service  for  the  mailer  will  be 
billed  to  the  mailer  at  a  rate  of  $1.25  per 
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catalog  item.  If  future  catalogs  add  new 
items,  the  $1.25  rate  will  apply  to  these 
as  well.  The  mailer  has  the  option  of 
performing. their  own  harmonization, 
provided  it  is  done  in  a  format 
compatible  with  the  Postal  Service's 
Customs  Pre-Advisory  System  (CPAS) 
software. 

The  above  rule  change  will  be 
incorporated  into  the  rules  for  new 
destination  countries  announced  for 
Global  Package  Link. 
DATES:  The  interim  regulations  take 
effect  as  of  12:01  midnight  on  October 
30, 1996.  Comments  must  be  received 
on  or  before  December  15. 1996. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  International 
Business  Unit.  U.S.  Postal  Service,  475 
i.'Enfant  Plaza  SW.  370  IBU. 
Washington,  DC  20260-6500.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Opiela.  (202)  314-7134. 
SUPPLEMENTARY  INFORMATION:  Global 
•Package  Link  is  a  service  that  assists 
mail  order  companies  and  other 
customers  that  send  merchandise  to 
Japan.  Canada,  and  the  U.K.  Presently, 
the  Postal  Service  has  Global  Package 
Link  processing  facilities  in  New  York 
City,  Dallas.  Miami.  Chicago.  San 
Francisco,  and  Seattle.  The  service 
includes  expedited  customs  clearance 
through  use  of  a  software-based 
information  system  containing  all  the 
applicable  duty  and  tax  rates  for  specific 
products  being  mailed  to  destination 
countries.  In  order  for  a  mailer  to  utilize 
this  service,  the  mailers  products  must 
be  "harmonized"  with  the  customs 
classifications  and  the  applicable  duties 
for  each  destination  coimtry  and  put 
into  an  electronic  database  format  for 
transmission  to  customs  officials  in  the 
destination  country. 

The  Postal  Service  will  provide  these 
harmonization  services  for  the  mailer  at 
a  price  of  $1.25  per  catalog  item.  If 
catalog  items  are  subsequently  added  or 
changed  in  a  manner  requiring  re- 
classification,  the  $1.25  charge  would 
apply  to  each  changed  item.  The  mailer 
may  arrange  its  own  catalog 
harmonization,  provided  it  is  done  in  a 
format  compatible  with  the  Postal 
Service"  proprietarj'  software,  known  as 
Custom's  Pre-Advisory  System  (CPAS). 
The  CPAS  software  is  an  integral  part  of 
the  Global  Package  Link  service  and  is 
used  to  pre-advise  destination  countiy 
customs  officials  of  the  contents  of  a 
Global  Package  Link  shipment. 

Accordingly,  the  Postal  Service 
hereby  adopts  this  amendment  to  the 


interim  rule  for  Global  Package  Link  to 
Japan.  Canada,  and  the  U.K.  Although 
39  U.S.C.  407  does  not  require  advance 
notice  and  opportunity  for  submission 
of  comments,  and  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553),  the 
Postal  Service  invites  interested  persons 
to  submit  written  data,  views,  or 
argiunents  concerning  the  interim  rule. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  issue  14, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

International  postal  service.  Foreign 
relations. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(b);  39  U.S.C.  401, 
404.  407.  408. 

2.  Effective  October  30.  1996. 
subchapter  620  of  the  International  Mail 
Manual,  Issue  17,  is  amended  as 
follows: 

6  SPECIAL  PROGRAMS 


620    GLOBAL  PACKAGE  LINK 

*  •         «         *         • 

626.9    Catalog  Harmonization  Services 

All  catalog  harmonization  service 
performed  for  the  Global  Package  Link 
mailer  by  the  Postal  Service  will  be 
billed  to  the  mailer  at  a  rate  of  $1.25  per 
catalog  item.  If  the  catalog  is  changed  in 
the  future,  the  new  items  will  also  be 
charged  at  $1.25  per  item.  The  mailer 
has  the  option  of  performing  their  own 
harmonization,  provided  it  is  done  in  a 
format  compatible  with  the  Postal 
Service's  Customs  Pre-Advisory  System 
(CPAS)  software. 

*  *        •        •    *    • 

3.  Effective  October  30,  1996,  the 
Individual  Country  Listing  for  Canada 
in  the  International  Mail  Manual,  issue 
17,  is  amended  by  adding  the 
regulations  concerning  Global  Package 
Link  catalog  harmonization  service. 
****•■ 

Global  Package  Link  (620) 

*  *        *        •        * 

INSURANCE  AND  INDEMNITY 


Ground  Courier  Service 

Packages  sent  through  Ground  Courier 
Service  include  up  to  $100  (Canadian) 
insurance  at  no  adc^tional  cost. 

CATALOG  HARMC»«ZATION 
SERVICES 

All  catalog  harmonization  service 
performed  for  the  Global  Padkage  Link 
mailer  by  the  Postal  Service  will  be 
billed  to  the  mailer  at  a  rate  of  $1.25  per 
catalog  item.  If  the  cataioR  is  changed  in 
the  future,  the  new  items  will  also  be 
charged  at  $1.25  per  item.  The  mailer 
has  the  option  of  performing  its  own 
harmonization,  provided  it  is  done  in  a 
format  compatible  with  the  Postal 
'  Service's  Customs  Pre-Advisor\  System 
(CPAS)  software. 

4.  Effective  October  30, 1996,  the 
Individual  Country  Listing  for  Great 
Britain  and  Northern  Ireland  ii'  Ihe 
International  Mail  Manual,  Issue  17,  is 
amended  by  adding  the  regulat>oni> 
concerning  Global  Package  Link  catalog 
harmonization  services. 

Global  Package  Link  (620) 


CATALOG  HARMONIZATION 
SERVICES 

All  catalog  harmonization  servicp 
performed  for  the  Global  Package'  Link 
mailer  by  the  Postal  Service  wiU  be 
billed  to  the  mailer  at  a  ral€  of  $1 .25  per 
catalog  item.  If  the  catalog  is  changefl  ir 
the  future,  the  new  items  vvi.H  also  be 
charged  at  $1.25  per  iteir>  Tns  mailer 
has  the  option  of  performing  its  owij 
harmonization,  provided  it  is  done  in  s 
format  compatible  with  the  Post?! 
Service's  Customs  Pre-Advisor>  Systerr- 
(CPAS)  software. 
*        •        •        •        • 

Stanley  F.  Mires. 

Chief  Counsel.  Legisiativf. 

IFR  Doc.  96-27350  Filed  10-25-96:  6:45  am 

BILLING  COOE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[TX-7-1 -5220a;  FRL-6629-6] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants,  Texas: 
Control  of  Sulfuric  Acid  Mist 
Emissions  From  Existing  Sulfuric  Acin' 
Production  Plants  and  Total  Reduced 
Sulfur  From  Existing  Kraft  Pulp  Mills 

AGENCY:  Environmeatal  Protection 
Agerxy  (EPA). 
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action:  Direct  final  nile. 


summary:  This  document  approves  the 
Texas  plan  for  controlling  sulfuric  acid 
mist  emissions  from  existing  sulfuric 
acid  production  plants  and  for 
controlling  total  reduced  sulfur  (TRS) 
from  existing  kraft  pulp  mills.  The  plans 
were  submitted  to  fulfill  the 
requirements  of  section  111(d)  of  the 
Clean  Air  Ad  (the  Act),  and  regulations 
promulgatud  thereunder.  The  plans 
consist  of  the  document:  Texas  Air 
Control  Board  Plan  for  the  Control  of 
Sulfuric  Acid  Mist.  Total  Reduced 
Sulfur,  and  Fluoride  Emissions  from 
Existing  Facilities:  and  sections  112.41 
to  1 12.47  (for  control  of  sulfuric  acid) 
and  sections  of  112.51  to  112.59  (for 
control  of  total  reduced  sulfur)  of  Texas 
Regulation  U  (31  TAG  Chapter  112) 
Control  of  Air  Pollution  from  Sulfur 
Compounds.  These  plans  were  adopted 
by  the  State  of  Texas  on  May  12.  1989. 
and  submitted  by  the  Governor  to  the 
EPA  in  a  letter  dated  August  21,  1989. 

DATES:  This  action  is  effective  on 
December  27, 1996,  unless  notice  is 
postmarked  by  November  27.  1996  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs.  Chief,  Air 
Planning  Section  (6PD-L),  EPA  Region 
6.  1445  Ross  Avenue.  Dallas,  Texas 
75202-273.3.  Copies  of  the  State's  plan 
and  other  information  relevant  to  this 
action  are  available  for  inspection 
during  normal  hours  at  the  following 
locations: 

Environmental  Protection  Agency. 
Region  6.  Air  Planning  Section  (6PD- 
L).  1445  Ross  Avenue,  Suite  700. 
Dallas,  Texas  75202-2733 

Air  and  Radiation  Docket  and 
Information  Center.  Environmental 
Protection  Agenc7,  401  M  Street. 
S.W..  Washington.  D.C.  20460 

Texas  Natural  Resource  Conservation 
Commission.  Air  Quality  Program. 
12124  Park  35  Circle.  Austin.  Texas 
78753 

Anyone  wishing  to  review  this  plan  at 
the  EPA  office  is  asked  to  contact  the 
person  below  to  schedule  an 
appointment  24  hours  in  advance. 

FOA  FURTHER  INFORMATION  CONTACT:  Lt. 
Mick  Cote.  Air  Planning  Section  (6PD- 
L).  Environmental  Protection  Agency, 
Region  6.  1445  Ross  Avenue,  Dallas. 
Texas  75202-2733.  telephone  (214) 
665-7219. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  State  of  Texas  submitted  to  the 
EPA  on  August  21. 1989.  plans  for 
controlling  sulfuric  acid  mist  from 
sulfuric  acid  plants  and  for  controlling 
TRS  from  kraft  pulp  mills.  The  plans 
were  developed  to  meet  the 
requirements  of  section  1 11(d)  of  the 
Act. 

Under  section  111(d)  of  the  Act.  the 
EPA  established  procedures  whereby 
States  submit  plans  to  control  existing 
sources  of  designated  pollutants. 
Designated  pollutants  are  defined  as 
-pollutants  which  are  not  included  on  a 
list  published  under  section  108(a)  of 
the  Act  (i.e.,  National  Ambient  ,\ir 
Quality  Standard  pollutants),  but  to 
which  a  standard  of  performance  for 
new  sources  applies  under  section  111. 
Under  section  111(d),  emission 
standards  are  to  be  adopted  by  the 
States  and  submitted  to  the  EPA  for 
approval.  The  standards  limit  the 
emissions  of  designated  pollutants  from 
existing  facilities  which,  if  new.  would 
be  subject  to  the  New  Source 
Performance  Standards  (NSPS).  Such 
facilities  are  called  designated  facilities. 

The  procedures  under  which  States 
submit  these  plans  to  control  existing 
sources  are  defined  in  the  Code  of 
Federal  Regulations  (CFR):  specifically 
subpart  B  of  40  CFR  part  60.  According 
to  subpart  B,  the  States  are  required  to 
develop  plans  within  Federal  guidelines 
for  the  control  of  designated  pollutants. 
The  EPA  publishes  guidelines 
documents  for  development  of  State 
emission  standards  along  with  the 
promulgation  of  any  NSPS  for  a 
designated  {K>llutant.  These  guidelines 
apply  to  designated  pollutants  and 
include  information  such  as  a 
discussion  of  the  pollutant's  effects, 
description  of  control  techniques  and 
their  effectiveness,  costs  and  pnitential 
impacts.  Also  as  guidance  for  the  States, 
recommended  emission  limits  and  times 
for  compliance  are  set  forth,  and  control 
equipment  which  will  achieve  these 
emission  limits  are  identified.  In 
subpart  B,  two  types  of  designated 
pollutants  are  discussed.  One  type  of 
designated  pollutant  is  the  type  that 
may  cause  or  contribute  to  the 
endangerment  of  public  health.  The 
other  type  of  designated  pollutant  is  a 
welfare-related  pollutant,  for  which 
adverse  effects  on  public  health  have 
not  been  demonstrated.  The  emission 
guidelines  for  health-related  pollutants 
(such  as  sulfuric  acid  mist)  are 
promulgated  (in  40  CFR  ftart  60)  while 
emission  guidelines  for  welfare-related 
pollutants  appear  only  in  the  applicable 
guideline  document. 


For  welfare-related  pollutants  such  as 
TRS.  States  have  the  option  of  balancing 
emission  guidelines,  times  for 
compliance,  and  other  information 
provided  in  a  guideline  document 
againlKt  other  factors  of  public  concern 
in  the  establishment  of  emission 
standards,  compliance  schedules  and 
variances,  as  long  as  the  guidelines 
document  and  public  hearing 
information  are  considered  and  all  the 
other  requirements  of  subpart  B  are  me\ 
Therefore,  States  have  greater  flexibilitv 
in  establishing  plans  for  the  control  of 
TRS.  Factors  other  than  technology  an 
costs  can  be  considered  in  developing  - 
TRS  control  plan. 

II.  Analysis  of  State  Submittal 

A.  Texas  Plan  for  Sulfuric  Acid  Mist 
Emissions  From  Existing  Sulfuric  Acid 
Production  Plants 

Sulfuric  acid  mist  is  considered  a 
health-related  pollutant.  The  EPA 
published  guidance  entitled  Final 
Guideline  Document:  Control  of  Sulfuric 
Acid  Mist  Emissions  from  Existing 
Sulfuric  Acid  Production  Units  (H'A- 
450/2-77-019  (NTIS:  PB-274-085)).  in 
September  1977.  The  final  section 
111(d)  emission  standard  was 
promulgated  October  18. 1977  (42  FR 
55796).  and  codified  in  the  CFR  at  40 
CFR  subpart  C,  sections  60.30  to  60.34. 
The  standard  was  moved  to  a  new 
subpart  Cb,  Emission  Guidelines  and 
Compliance  Times  for  Sulfuric  Acid 
Production  Units,  on  February  11, 1991 
(56  FR  5525). 

The  emission  guideline  specified  in 
40  CFR  60.  subpart  Cb,  for  sulfuric  add 
production  units  at  designated  facilities, 
is  0.25  grams  sulfuric  acid  mist  (as 
measured  by  Method  8  of  appendix  A  of 
40  CFR  part  60)  per  kilogram  of  sulfuric 
acid  proiduced  (0.5  pounds  pter  ton),  the 
production  being  expressed  as  100 
percent  sulfuric  acid. 

The  State  of  Texas  submitted  to  the 
EPA  on  August  21. 1989,  a  section 
111(d)  plan  for  controlling  sulfuric  add 
mist  from  existing  sulfuric  acid  plants. 
The  plan  was  adopted  by  the  TAGS  on 
May  12. 1989.  The  plan  consists  of  the 
document  Texas  Air  Control  Board  Plan 
for  the  Control  of  Sulfuric  Acid  Mist. 
Total  Reduced  Sulfur,  and  Fluoride 
Emissions  from  Existing  Facilities;  and 
sections  112.41  to  112.47.  Control  of 
Sulfuric  Acid,  of  Texas  Regulation  II  (31 
TAG  Chapter  112)  Control  of  Air 
Pollution  from  Sulfur  Compounds  as 
revised  May  12. 1989.  The  EPA  has 
reviewed  the  plan  and  developed  an 
evaluation  report '.  which  is  based  on 


•  Evaluation  Report  for  Texas  ni(d)  Plan  for  the 
Control  of  Sulfuric  Acid  Mist  from  Exiating  Sulfuric 
Acid  Production  PlanU. 
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the  requirements  of  section  111(d)  of  the 
Act  of  1977.  as  amended,  40  CFR  part 
BO  subpart  B  and  the  EPA  guideline 
document  titled  Final  Guideline 
Document:  Control  of  Sulfuric  Acid  Misi 
Emissions  from  Existing  Sulfuric  Acid 
Production  Units  (EPA-450/2-77-019 
(NTIS:  PB-274-085)). 

The  State  of  Texas  has  ten  designated 
sulfuric  add  plants.  These  are: 
Diamond-Shamrock  Corporation  in 
Sunray;  Amoco  Oil  Company  in  Texas 
City;  E.  I.  duPont  de  Nemours  & 
Company.  Inc..  in  La  Porte;  Mobil 
Mining  and  Minerals  in  Pasadena; 
Rohm  and  Haas.  Texas  Inc..  in  Deer 
Park;  Stauffer  Chemical  Company  in 
Baytown;  Stauffer  Chemical  Company 
in  Houston;  Olin  Corporation  in 
Beaumont;  Stauffer  Chemical  Company 
in  Pasadena;  and  Stauffer  Chemical 
Company  in  Fort  Worth.  The  last  two 
have  been  inactive  since  1984  and  1982, 
respectively. 

"The  emission  limits  in  the  Texas  plan 
are  the  same  as  those  required  in 
subpart  Cb.  Subpart  Cb  requires  plants 
.  to  be  capable  of  attaining  the  specified 
level  of  emissions  within  17  months 
after  the  effective  date  of  a  State 
emission  standard.  The  State  plan  was 
effective  May  12. 1989.  and  designated 
sources  were  required  to  be  in 
compliance  by  July  31.  1990.  Therefore, 
compliance  schedules  are  not  required 
to  be  submitted. 

B.  Texas  Plan  for  TRS  Emissions  From 
Existing  Kraft  Pulp  Mills 

The  TRS  consists  of  the  sulfur 
compounds  hydrogen  sulfide,  methyl 
mercaptan,  dimethyl  sulfide,  and 
dimethyl  disulfide,  all  of  which  are 
commonly  emitted  by  kraft  pulp  mills. 
Although  these  TRS  emissions  have  no 
demonstrated  adverse  effects  on  human 
health  at  low  concentrations;  they  can 
corrode  or  tarnish  exposed  copper,  zinc, 
and  silver  and  discolor  paints 
containing  heavy  metal  slats,  e.g.,  lead. 
More  importantly  perhaps,  TRS 
emissions  have  a  distinctly  unpleasant 
odor  which  may  adversely  affect 
property  values  and  economic 
development  in  the  vicinity  of  kraft 
pulp  mills. 

On  February  23. 1978  (43  FR  7566). 
the  EPA  promulgated,  at  40  CFR  60 
subpart  BB,  NSPS  for  eight  affected 
fadlities  or  emission  sources  in  the  kraft 
oulping  industry.  These  sources  are: 
recovery  furnace,  digester  system, 
multiple-effect  evaporator  system,  lime 
kiln,  brown  stock  washer  system,  black 
liquor  oxidation  system,  smeh 
dissolving  tank,  and  condensate  stripper 
system.  In  relevant  part,  the  NSPS 
designated  TRS  as  a  welfiare-related 
pollutant  to  be  controlled. 


Subsequently,  in  March  1979.  the  EPA 
issued  guidance  entitled  Kraft  Pulping. 
Control  of  TRS  Emissions  from  Existing 
Mills  (EPA-450/2-78-4X)3b  (NTIS:  PB- 
296-135)).  for  use  by  the  States  when 
developing  regulations.  On  May  20. 
1986  (51  FR  18538).  the  EPA  amended 
the  NSPS  to  allow  a  higher  level  of  TRS 
emissions  from  smelt  dissolving  tanks. 
The  NSPS  for  emissions  from  smelt 
dissolving  tanks  was  changed  from 
0.0084  to  0.016  grams/kilogram  black 
liquor  solids  (BLS)  as  hydrogen  sulfide. 

The  State  of  Texas  submitted  to  the 
EPA  on  August  21,  1989,  a  section 
111(d)  plan  for  controlling  TRS  from 
kraft  pulp  mills.  The  plan  was  adopted 
by  the  TACB  on  May  12.  1989.  The  plan 
consists  of  the  docimient:  Texas  Air 
Control  Board  Plan  for  the  Control  of 
Sulfuric  Acid  Mist,  Total  Reduced 
Sulfur,  and  Fluoride  Emissions  from 
Existing  Facilities  and  sections  112.51  to 
112.59,  Control  of  Total  Reduced  Sulfur 
(TRS).  of  Texas  Regulation  n  (31  TAG 
Chapter  112)  Control  of  Air  Pollution 
from  Sulfur  Compounds  as  revised  May 
12. 1989.  The  EPA  has  reviewed  the 
plan  and  developed  an  evaluation 
report  2.  which  is  based  on  the 
requirements  of  section  111(d)  of  the 
Clean  Air  Act  of  1977.  as  amended.  40 
CFR  part  60  subpart  B  and  the  EPA 
guideline  document  titled  Kraft  Pulping: 
Control  of  TRS  Emissions  from  Existine 
Mills. 

The  State  of  Texas  has  six  designated 
kraft  pulp  mills.  These  are:  Simpson 
Paper  company  in  Pasadena;  Champion 
International  in  Sheldon;  Temple- 
Eastex.  Inc.  in  Evadale;  Champion 
International  in  Lufkin;  International 
Paper  Company  in  Domino;  and  Inland- 
Orange.  Inc.  in  Orange. 

The  Texas  section  11 1(d)  Plan  for  TRS 
emissions  horn  existing  kraft  pulp  mills 
has  the  same  emission  limits  as 
spedfied  in  the  guideline  document. 
Tbe  emission  limit  for  smelt  dissolving 
tanks  is  0.016  grams/kilogram  BLS.  the 
same  as  the.1986  NSPS. 

One  concern  was  raised  by  the  EPA 
during  the  review  of  the  TRS  regulation 
during  the  State  comment  period.  This 
concern  was  the  allowance  for  the 
State's  approval  of  an  alternate  emission 
limitation  if  a  facility  submitted  its 
request  to  the  State  before  July  31. 1990. 
This  provision  is  included  in  Section 
112.53  of  Texas  Regulation  n.  The  EPA 
stated  that  the  concept  of  allowing  for 
alternate  emission  limitation  was 
acceptable;  our  concern  was  that  the 
regulation  did  not  require  approval  of 


2  Evaluation  Report  for  Texas  111(d)  Plan  for  the 
Control  of  Total  Reduced  Sulfur  (TRSJ  from 
Existing  Kraft  Pulp  Mills. 


an  alternate  emission  limitation  by  the 
EPA. 

Texas  committed  in  their  response  to 
satisfy  the  administrative  requirements 
outlined  in  40  CFR  pan  60.  regarding 
formal  111(d)  plan  revisions,  and  to 
complete,  prior  to  submission  to  ttoc 
EPA,  a  technical  review  regarding  the 
application  for  an  ahemate  emission 
limit.  The  State,  in  their  evaluation  of 
testimony,  stated  that  the  EPA  would 
have  the  opportunity  to  ciHnment  at 
public  hearings.  Although  this  res{}oiisr 
did  not  fully  address  our  concerns,  this 
issue  is  now  a  moot  point,  since  no 
facility  submitted  an  application  for  an 
alternate  emission  limit  beiore  Juiv  2i. 
1990.  Therefore,  this  issue  does  noi 
stand  in  the  way  of  approval  of  the 
State's  plan. 

All  kraft  pulp  mills  in  Texas  were 
required  to  be  in  compliance  with  tht^ 
recovery  furnace  emissions  limit  by  July 
31. 1992.  and  all  other  applicabk 
emission  limits  by  July  31. 1991. 
Therefore  no  compliance  schedules  are 
required. 

in.  Final  Action 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the" 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  this  plan  jLould  adverse  or 
critical  comments  be  filed.  This  action 
vkrill  be  effective  December  27.  1996 
unless,.by  November  27  1996,  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  action  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  tiiif 
action  should  do  so  ai  this  time.  If  no 
such  comments  are  received,  the  nuolic 
is  advised  that  this  action  will  be 
effective  December  27, 1996. 

Nothing  in  this  adion  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futurn 
request  for  revision  to  any  State  plan. 
Each  request  for  revision  to  the  State 
plan  shall  be  considered  separately  in 
light  of  spedfic  technical,  economic, 
and  environmental  fectors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 
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IV.  Administrative  Requirements 

A.  Executive  Order (EO.)  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995.  memorajidum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  use.  600  et  seq    the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  the  EPA 
may  certify  that  the  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

State  plan  approvals  under  section 
111  of  the  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  State  plan  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act.  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Ac1 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  ERA.  427  U.S. 
246.  255-66  (I976j;  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22.  1995.  the  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205,  the 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 


that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  detennined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
use.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  27,  1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subfects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Paper  and  paper  products 
industry.  Reporting  and  recordkeeping 
requirements.  Sulfuric  acid  plants. 
Sulfuric  oxides. 

Dated:  September  30.  1996. 
Jerry  Qiffortl, 
Acting  Regional  Administrator. 

40  CFR  Part  62  is  amended  as  follows: 
PART  62— {AMENDED] 

1.  The  authority  citation  for  Part  62  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 


2.  Part  62  is  amended  by  adding 
Subpart  SS  to  read  as  follows: 

Subpart  SS— Texas 

Plan  for  the  Control  of  Designated  Pollutants 
From  Existing  FadlitieB  (Section  111(d) 
Plan) 

62.10850    Identification  of  plan. 

Sulfuric  Acid  Mist  From  F.xiiting  Sulfuric 
Acid  Plants 

62.1 0860    Identi  fication  of  sources. 

Total  Rwluced  Sulfur  fnm  Existing  Kraft 
Pulp  Mills 

62.10870    Identification  of  sources. 

Subpart  SS—T«xu 

Plan  for  the  Control  of  Designated 
Pollutants  From  Existing  Facilities 
(Section  111(d)  Plan) 

f  62.10850    Identification  of  Plan. 

(a)  Identification  of  plan.  Texas  Plan 
for  Control  of  Designated  Pollutants 
from  Existing  Facilities  (lll(d)Plan). 

(b)  The  plan  was  officially  submitted 
as  follows: 

(1)  Control  of  sulfuric  acid  mist  fix)m 
existing  sulfuric  acid  production  plants 
as  adopted  by  the  Texas  Air  Control 
Board  (TACB)  on  May  12, 1989,  and 
submitted  by  the  Governor  in  a  letter 
dated  August  21,  1989. 

(2)  Control  of  total  reduced  sulfur 
from  existing  kraft  pulp  mills  as 
adopted  by  the  Texas  Air  Control  Boan' 
(TACB)  on  May  12, 1989,  add  submitted 
by  the  Governor  in  a  letter  dated  Augu.s'. 
21.  1989. 

(c)  Designated  facilities.  The  plan 
applies  to  existing  facilities  in  the 
following  categories  of  sources: 

(1)  Sulfuric  acid  production  plants. 

(2)  Kraft  Pulp  Mills. 

Sulfuric  Acid  Mist  From  Existing 
Sulfuric  Acid  Plants 

f62.108«0    Idantfflcatlon  of  sources. 

(a)  Identification  of  sources.  The  plan 
includes  the  following  sulfuric  acid 
production  plants: 

(1)  Diamond-Shamrock  Corporation  in 
Sunray,  Texas. 

(2)  Amoco  Oil  Company  in  Texas 
City,  Texas. 

(3)  E.I.  duPont  de  Nemours  & 
Company,  Inc.  in  La  Porte,  Texas. 

(4)  Mobil  Mining  and  Minerals  in 
Pasadena.  Texas. 

(5)  Rohm  and  Haas,  Texas  Inc.  in  Deer 
Park,  Texas. 

(6)  Stauffer  Chemical  Company  in 
Baytown,  Texas. 

(7)  Stauffer  Chemical  Company  in 
Houston,  Texas. 

(8)  Olin  Corporation  in  Beaumont, 
Texas. 
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(9)  Staufiier  Chemical  Company  in 
Pasadena,  Texas. 

(10)  Stauffer  Qiemical  Ccnnpany  in 
Fort  Worth,  texas. 

Total  Reduced  Sulfur  From  Existing 
Krafl  Pulp  Mills 

fe2.l(»70   idsntMcationofaourea. 

(a)  Identification  of  sources.  The  plan 
includes  the  following  kraft  pulp  mills: 

(1)  Simpson  Paper  Company  in 
Pasadena.  Texas. 

(2)  Champion  International  in 
Sheldon,  Texas. 

(3)  Temple-Eastex,  Lie.  in  Evadale, 
Texas. 

(4)  Champion  International  in  Lufkin, 
Texas. 

(5)  International  Paper  Company  in 
Domino,  Texas. 

(6)  Inland-Orange,  Inc.  in  Orange, 
Texas. 

(FR  Doc.  96-26557  Filed  10-25-96;  8:45  ami 
Bajjwo  COOS  WW  ao  p 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Paris  301-3,  301-5.  301-6. 
301-8, 301-10,  and  301-11 

[FTR  Amsndment  SO] 

RIN3090-AF9e 

Fadaral  Travel  Regulation; 
Straamlining  Raimburaamant  Claim 
Raviaw  and  Elimination  of 
Raqulramant  for  Racaipts,  Ragardlasa 
of  Amount,  for  Certain  Travel  Expanse 
Kama 

AQENCY:  Ofiice  of  Govemmentwide 
Policy.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
streamline  the  review  of  travel 
reimbursement  claims  and  to  eUminate 
the  requirement  for  a  receipt,  regardless 
of  amoimt,  for  certain  travel  expense 
items.  This  document  will  ease  the 
processing  of  reimbursement  claims, 
thereby  reducing  agency  administrative 
costs. 

DATES:  This  final  rule  is  effective 
October  28, 1996.  This  final  rule  applies 
for  travel  (including  travel  incident  to  a 
change  of  official  station)  performed  on 
or  after  October  28, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  A.  Clauson,  Travel  and 
Transportation  Management  Policy 
Division  (MTT).  Washington.  DC  20405, 
telephone  202-501-0299. 
SUPPLEMENTARY  MFORMATION:  This 
amendment  was  developed  by  the  Joint 


Financial  Management  Improvement 
Program  (JFMIP)  Travel  Reinvention 
Task  Force  to  streamline  the  processing 
of  travel  reimbursement  claims.  The 
General  Services  Administration  (GSA), 
after  review  of  the  JFMIP 
recommendations,  has  determined  that 
such  changes  are  appropriate  and  is 
implementing  the  changes  through  this 
amendment.  The  amendment  allows 
agencies  to  shift  responsibility  for  travel 
voucher  review  from  the  voucher 
examiner  to  the  travel  authorizing/ 
approving  official  or  his/her  designee 
(e.g.,  supervisor),  and  eliminates  the 
requirement  to  provide  receipts, 
regardless  of  amount,  for  certain  travel 
expense  items. 

Receipt  Requirements  Removed 

On  December  6. 1995.  GSA  published 
in  the  Federal  Register  (60  FR  62332) 
FTR  Amendment  45  which  raised  from 
$25  to  $75  the  maximum  travel  expense 
amoimt  which  may  be  claimed  without 
requirement  for  a  supporting  receipt. 
The  FTR,  however,  has  continued  to 
contain  a  list  of  18  travel  expense  items 
which  require  a  receipt  regardless  of 
amount.  These  items  include  excess 
baggage;  baggage  transfer  and  checking 
charges;  clerical  assistance;  fees  relating 
to  travel  outside  the  continental  United 
States;  hire  of  a  special  conveyance; 
miscellaneous  expenses  allowable 
under  FTR  §  301-9.1(e);  operating 
expenses  of  a  privately  owned 
conveyance;  rental  of  rooms  for  official 
business;  rental  of  typewriters;  personal 
services,  such  as  gmdes,  interpreters, 
packers  and  drivers  of  v^icles; 
stenographic  and  typing  services;  freight 
or  express  shipments;  steamer  chairs, 
steamer  cushions;  and  steamer  rugs; 
storage  of  baggage  or  property; 
telegrams,  cablegrams,  and  radiograms; 
long-distance  telephone  calls;  copies  of 
records;  and  cash  payments  for 
passenger  transportation  services.  This 
amendment  eliminates  the  requirement 
for  a  traveler  to  furnish  a  receipt, 
regardless  of  amount,  for  these  items. 
The  traveler  will  be  required  to  furnish 
a  receipt  for  these  items  only  if  the 
individual  expense  exceeds  the  $75 
receipts  threshold  established  in  FTR 
Amendment  45.  Additionally,  this 
amendment  makes  a  change  to  FTR  part 
301-8,  inadvertently  omitted  in  FTR 
Amendment  45,  to  increase  to  $75  the 
maximum  amoimt  that  may  be  claimed 
without  a  supporting  receipt  for  a  meal 
under  the  actual  expense  method  of 
subsistence  reimbursement. 

Supervisory  Responsibilities  Expanded 

FTR  §  301-11.4,  in  effect  prior  to  this 
amendment,  provided  for  supervisory 
review  of  travel  vouchers  primarily  to 


confirm  that  travel  for  which  expense* 
were  claimed  was  performed  as 
authorized.  Voucher  examinns 
historically  have  been  responsible  for 
ensuring  that  vouchers  are  properly 
prepared  according  to  pertinent 
regulations  and  agency  procedures 
before  being  certified  for  payment. 

The  JFMIP  recommends  placing  this 
responsibility  with  the  supervisor  or 
other  agency-designated  official.  Such 
individual  should  be  closer  to  the 
emplojree  both  in  proximity  and  in 
knowledge  of  the  ranployee's  need  to 
perform  official  travel,  and  therefore 
better  able  to  determine  if  the  claimed  ' 
expenses  are  reasonable  and  were 
necessary.  This  amendment  will  allow 
agencies  to  shift  responsibiUty  for 
thorough  review  of  travel 
reimbursement  claims  from  the  voucher 
examiner  to  the  travel  authoriadng/ 
approving  official  or  his/her  designee 
(e.g..  supervisor),  as  appropriate,  so  that 
the  individual  responsible  for  the  travel 
budget  also  is  responsible  for  ensuring 
that  directed  travel  was  performed  as 
authorized  and  that  travel  dollars  are 
spend  wisely  and  properly. 

GSA  has  determined  that  this  rule  is 
not  a  signiHcant  regulatory  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30.  1993.  This  final  rule  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  Thi?  rule 
is  also  exempt  from  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  301-3, 
301-5,  301-6,  301-8,  301-10,  and  301- 
11 

Government  employees,  Travel, 
Travel  allowances.  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  parts  301-3,  301-5, 
301-6,  301-8,  301-10,  and  301-11  are 
amended  as  follows: 

PART  301-3— USE  OF  COMMERCIAL 
TRANSPORTATION 

1.  The  authority  citation  for  part  301- 
3  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5707. 
1301-3.4    [Amended] 

2.  Section  301-3.4  is  amended  by 
adding  after  the  phrase  "shall  obtain  a 
receipt"  where  it  appears  in  the  second 
sentence  of  paragraph  (b)(2)(i),  the 
parenthetical  phrase,  "(when  required 
under  §301-1 1.3(c))". 


55578      Federal  Regigter  /  Vol.  61.  No.  209  /  Monday.  October  28.  1996  /  Rules  and  Regulations 


PART  301-S-BAQQAQE 

3.  The  authority  citation  for  part  301- 

5  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5707. 

f301-S.5    [Amendad] 

4.  Section  301-5.5  is  amended  by 
removing  paragraph  (c). 

PART  301-6— COMMUNICATIONS 
SERVICES 

5.  The  authority  citation  for  part  301- 

6  is  revised  to  read  as  follows: 

Autiiority;  5  DSC  5707 

S301-ft.6    [Amendwll 

6.  Section  301-6.6  is  amended  by 
adding  after  the  phrase  "and  a  receipted 
copy"  where  it  appears  in  the  last 
sentence  of  paragraph  (b).  the 
parenthetical  phrase,  "(when  required 
under  S301-11.3(c))". 

PART  301-8— REIMBURSEMENT  OF 
ACTUAL  SUBSISTENCE  EXPENSES 

7.  The  authority  citation  for  part  301- 
8  is  revised  to  read  as  follows: 

Authority:  5  D.S.C.  5707. 

S301-a.5    [AmwKtod] 

8.  Section  301-B.5  is  amended  by 
removing  the  amount  "$25"  in 
paragraph  (a)(2).  and  by  adding  in  its 
place,  the  amount  "$75". 

PART  301-10-SOURCE8  OF  FUNDS 

9.  Authority  citation  for  part  301-10 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5707. 

§301.10.2    (AifMndMQ 

10.  Section  301-10.2  is  amended  by 
removing  and  reserving  paragraph 
(b)(3)(ii). 

PART  301  -1 1— CLAIMS  FOR 
REIMBURSEMENT 

11.  The  authority  citation  for  part 
301-11  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5707. 

12.  Section  301-11.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§301-11.3    Travel  voucher* and 
•Itachmants. 


(c)  Receipts  required.  Receipts  are 
required  for  allowable  cash 
expenditures  in  amounts  in  excess  of 
$75.  Lodging  receipts  are  required  as 
specified  in  §301-7.9(b)  and  §301- 
8.5(a)  of  this  chapter.  When  receipts  are 
not  available,  the  expenditures  shall  be 
explained  on  the  voucher. 


13.  Section  301-11.4  is  amended  by 
revising  the  heading  of  paragraph  (a),  by 
revising  paragraphs  (b)  and  (c).  and  by 
adding  paragraph  (d)  to  read  as  follows: 

1301-11.4    Submlsaton  «Hl  ravtaw  Of 
traval  vOuclMra> 

(a)  Submission  procedures.  •  *  • 

(b)  Review  to  confirm  travel  was 
performed  as  authorized.  The  travel 
authorizing/approving  official  or  his/her 
designee  (e.g..  supervisor)  shall  review 
the  completed  travel  voucher  to  confirm 
that  the  travel  for  which  expenses  are 
t>eing  claimed  was  performed  as 
authorised.  The  individual  who 
performs  the  voucher  review  should 
have  full  knowledge  of  the  employee's 
activities.  Administrative  approval  of 
the  voucher  shall  be  in  accordance  with 
§301-11.6. 

(c)  Administrative  voucher  review 
responsibilities.  The  travel  authorizing/ 
approving  ofBcial  or  his/her  designee 
(e.g..  supervisor)  shall  ensure  that  the 
voucher  is  properly  prepared  according 
to  pertinent  regulations  and  agency 
procedures  before  it  is  certified  for 
payment.  This  agency  official  shall 
review  the  claim  to: 

(1)  Ascertain  accuracy  of  the  amounts 
claimed; 

(2)  Determine  whether  the  types  of 
expenses  claimed  are  authorized  and 
allowable  expenses;  and 

(3)  Ensure  that  required  receipts, 
statements,  justifications,  etc.  are 
attached  to  the  voucher  in  support  of 
the  claimed  expenses. 

(d)  Finance  office  responsibilities — (1) 
Accounting  responsibilities.  The  agency 
office  which  has  accounting 
responsibilities  pertaining  to  the 
payment  of  travel  and  transportaticm 
reimbursement  claims  shall  carry  out  its 
responsibilities  in  accordance  with 
procedures  prescribed  by  the  General 
Accounting  Office  (GAO)  in  the  GAO 
Policy  and  Procedures  M&nual  for 
Guidance  of  Federal  Agencies.  Title  7, 
Fiscal  Procedures.^  Additionally, 
agencies  shall  establish  procedures  for 
collecting  unused  passenger  tickets  and 
transportation  refund  applications  and 
for  initiating  the  refund  process  in 
accordance  with  41  CFR  101-41.209 
and  101-41.210  (see  §301-3.5). 

(2)  Certifying  officer  responsibilities. 
The  certifying  officer  assumes  ultimate 
responsibility  under  31  U.S.C.  3528  for 
the  validity  of  the  voucher,  irrespective 
of  review  of  the  voucher  imder 
paragraph  (b)  or  (c)  of  this  section. 


1301-11.3    [Amandad] 

14.  Section  301-11.5  is  amended  by 
adding  after  the  phrase  "furnishing 
pertinent  receipts"  where  it  appeare  in 
the  firat  sentence  of  paragraph  (c)(3).  the 
parenthetical  phrase,  "(when  required 
under  §301-1 1.3(c))". 

Dated:  October  21. 1996. 
David ).  Barram. 

Acting  Administrator  of  General  Services. 
IFR  Doc.  96-27398  Filed  10-25-96:  8:45  am] 
atuMOOOOi 


'  The  CAD  Policy  and  ProcaduTM  M«nu«l  for 
Guidanca  of  Fadaral  Agencia*  ia  availabla  from  tha 
Oiatribution  Saction,  Room  1100,  U.S.  Ganaral 
Accounting  Oflica.  710  4»  Straat.  NW  (corner  of  4* 
and  G  StraeU).  Washington.  DC  2054ft. 


41  CFR  Part  302-6 
[FTR  Amandmant  61] 
RtN  300a-AQ15 

Federal  Travel  Ragulation;  Increase  In 
Maximum  Relmbursemant  Limitations 
for  Real  Estate  Sale  and  Purchase 
Expanses 

AGENCY:  Office  of  Govemmentwide 
Policy,  OS  A. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
increase  the  maximum  dollar 
limitations  on  reimbursement  for 
allowable  real  estate  sale  and  purchase 
expenses  incident  to  a  change  of  official 
station.  Section  5724a(a)(4)(B)(iii)  of 
dtle  5.  United  States  Code,  requires  that 
the  dollar  limitations  be  updated 
effective  October  1  of  each  year  based 
on  the  percent  change,  if  any.  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  United  States  City  Average, 
Housing  Component,  for  December  of 
the  preoeding  year  over  that  published 
for  December  of  the  second  preceding 
year.  This  final  rule  will  have  a 
favorable  impact  on  Federal  employees 
authorized  to  relocate  in  the  interest  of 
the  Government  since  it  increases 
relocation  allowance  maximums. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  October  1, 1996.  and  applies  to 
employees  whose  effective  date  of 
transfer  is  on  or  after  October  1, 1996. 
For  purposes  of  this  regulation,  the 
efliective  date  of  transfer  is  on  the  date 
on  which  the  employee  reports  for  duty 
at  the  new  official  station. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jane  E.  Groat,  Travel  and  Transportation 
Management  Policy  Division  (MTT), 
Washington,  DC  20405,  telephone  202- 
501-1538. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  makes  the  annual  adjustment  to  the 
maximum  reimbursement  limitations 
for  the  sale  and  purchase  of  an 
employee's  residence  when  the 
employee  transfere  in  the  interest  of  the 
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Government.  The  total  amount  of 
expenses  that  may  be  reimbursed  in 
connection  with  the  sale  of  a  residence 
shall  not  exceed  10  percent  of  the  actual 
sale  price  or  $23,070,  whichever  is  the 
lesser  amount.  The  total  amount  of 
expenses  that  may  be  reimbursed  in 
connection  with  the  purchase  of  a 
residence  shall  not  exceed  5  percent  of 
the  purchase  price  or  $11,534, 
whichever  is  the  lesser  amoimt.  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866  of 
September  30, 1993.  This  final  ruie  is 
not  required  to  be  published  in  the 
Federal  Register  for  notice  or  comment. 
Therefore,  the  Regulatory  Flexibility  Act 
does  not  apply. 

List  of  Subjects  in  41  CFR  Part  302-6 

Government  employees.  Relocation 
allowances  and  entitlements,  Transfers. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  302-6  is 
amended  as  follows: 

PART  302-6— ALLOWANCE  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WTTH  RESIDENCE 
TRANSACTIONS 

1.  The  authority  citation  for  part  302- 
6  continues  to  read  as  follows: 

Aitfhority:  5  U.S.C.  5721-5734;  20  U.S.C. 
905(a):  E.O.  11609,  36  PR  13747,  3  CFR. 
1971-1975  Comp..  p.  586. 

f302-«J>    [Amended) 

2.  Section  302-6.2  is  amended  by 
removing  the  amoimt  "$22,398"  in 
paragraph  (g)(1)  and  adding  in  its  place 
the  amount  "$23,070";  and  by  removing 
the  amount  "$11,198"  in  paragraph 
(g)(2)  and  adding  in  its  place  the  amount 
"$11,534". 

Dated:  October  11. 1996. 
David  J.  Barraa. 

Acting  Administrator  of  General  Serfica. 
(FR  Doc  96-27583  Filed  10-25-96;  8:45  ^) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20, 21. 22. 24.  26, 80, 87, 
90, 100,  and  101 

[FCC  90-^96] 

Implementation  of  Section  403(k)  of  the 
Telecommunications  Act  of  1996 
(CItlzanship  Requirements) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  Section  403(k)  of  the 
Telecommunicaticms  Act  of  1996 
amends  Sections  310(b)  (3)  and  (4)  of 
the  Communications  Act  of  1934  to 
remove  the  restrictions  against  corporate 
licensees  having  alien  officers  and 
directors.  To  implement  that  statutcny 
change,  the  Commission  has  amended 
rules  relating  to  the  citizenship  of 
licensees  of  broadcast,  common  carrier, 
aeronautical  en  route,  and  aeronautical 
fixed  radio  stations  to  conform  to  the 
new  statutory  language.  The 
Commission  has  also  modified  in  part 
related  policies  regarding  partnerships 
that  it  had  adopted  to  implement  the 
(now  repealed)  restrictions  on  foreign 
officers  and  directors. 
EFFECTIVE  DATE:  October  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  S. 
Lee  Martin.  Office  of  General  Coimsel, 
(202) 418-1754. 

SUPPLEMENTARY  INFORMATION: 
Adopted:  September  27, 1996 
Released:  October  9, 1996 

1.  On  February  8, 1996,  the 
Telecommunications  Act  of  1996 
became  law.'  Section  403(k)  of  the 
Telecom  Act  amends  sections  310(b)  (3) 
and  (4)  of  the  Communications  Act  of 
1934  to  remove  the  restrictions  against 
corporate  licensees  having  alien  officers 
or  directors.  In  this  order,  we  amend 
certain  Commission  rules  relating  to  the 
citizenship  requirements  for  licenses  for 
broadcast,  common  carrier,  aeronautical 
en  route,  and  aeronautical  fixed  radio 
stations  to  conform  to  the  amended 
statutory  language.  To  further 
implement  the  statutory  change,  we  also 
modify  in  part  certain  policies  treating 
certain  afien  partners  as  the  equivalent 
of  alien  officers  and  directore  set  forth 
in  Request  for  Declaratory  Ruling 
Concerning  the  Citizenship 
Requirements  of  Section  310(b)l3)  and 
(4)  of  the  Communications  Act  of  1934. 
as  amended.  103  FCC  2d  511  (1985), 
recon.  in  part.  1  FCC  Red  12  (1986) 
(Wilner  and  Scheinei)  and  in  Market 
Entry  and  Regulation  of  Foreign- 
affiliated  Entities,  60  FR  67332  (Dec.  29, 
1995)  (Foreign  Carrier  Entry  Order). 

2.  Section  310(b)  of  the 
Communications  Act  applies  to  licenses 
for  broadcast,  common  carrier, 
aeronautical  en  route,  and  aeronautical 
fixed  radio  stations.  Prior  to  enactment 
of  the  Telecom  Act,  section  310(b)(3) 
precluded  a  license  being  granted  to  or 
held  by  any  corporation  with  any  alien 
officer  or  director,  or  by  a  corporation  in 
which  more  than  one-fifth  of  the  capital 
stock  was  owned  or  voted  by  aliens.  The 
prior  version  of  section  310(b)(4),  which 
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applies  where  another  corporation 
directly  or  indirectly  controls  a 
corporate  Ucensee.  provided  that  the 
Commission  may  deny  an  application  or 
revoke  a  license  where  any  officer  of  the 
parent  corporation  is  an  alien,  more 
than  one-fourth  of  its  directors  are 
aliens,  or  more  than  one-fourth  of  the 
capital  stock  is  owned  or  voted  by 
aliens,  if  it  finds  that  such  denial  or 
revocation  serves  the  public  interest. 

3.  To  implement  the  statute,  the 
Commission  included  the  statutory 
restrictions  on  alien  ownerehip  set  forth 
in  sections  310(b)  (3)  and  (4)  in  certain 
rules  that  define  the  eligibility  criteria 
for  holding  licenses  for  certain  types  of 
broadcast,  common  carrier,  and 
aeronautical  stations.  In  addition, 
various  other  Commission  actions, 
while  not  codified,  also  effectuate  these 
statutory  provisions.  In  Wilner  and 
Scheiner  we  issued  a  declaratory  ruling 
prescribing  the  manner  in  which 
sections  310(b)  (3)  and  (4)  apply  to 
corporate  and  partnership  interests.  In 
doing  so,  we  advised  that  the  statutory 
restrictions  governing  foreign  officers  or 
directors  apply  to  partners  in  a 
partnership  without  any  limited 
partners,  to  general  partners  in  a  limited 
partnership,  and  to  non-insulated 
limited  partners.  103  FCC  2d  at  520 
n.43.  And,  in  our  Foreign  Carrier  Entry 
Order,  11  FCC  Red  at  3941-56  H  179- 
219,  we  adopted  an  "effective 
competitive  opportunities"  test  to  be 
considered,  along  with  additional 
public  interest  factors,  in  deciding 
whether  it  is  in  the  public  interest  to 
permit  alien  owTiership  of  licensees  of 
common  carrier  radio  facilities  in  excess 
of  the  statutory  benchmarks  set  forth  in 
section  310(b)(4).  We  identified  several 
factors  as  being  germane  to  this  analysis, 
including  "the  extent  of  alien 
participation  in  the  applicant's  parent 
corporation  (in  particular  the  presence 
of  alien  officers  and  directors  in  excess 
of  the  statutory  benchmarks)."  Id.  at 
3955  1216. 

4.  Section  403  of  the  Telecom  Act 
provides  for  the  elimination  of 
unnecessary  Commission  regulations 
and  functions.  In  this  context,  section 
403(k)  amends  sections  310(b)  (3)  and 
(4)  to  remove  the  restriction  on  a 
broadcast,  common  carrier,  or 
aeronautical  license  being  held  by  or 
granted  to  a  corporation  having  alien 
officers  or  directors.  The  restrictions  on 
how  much  of  the  capital  stock  may  be 
owned  or  voted  by  aliens  have  not  been 
changed. 

5.  Current  Commission  rules  that 
govern  the  Ucensing  of  commercial 
mobile  radio  services  (Part  20),  domestic 
pubhc  fixed  radio  services  (Part  21), 
pubUc  mobile  services  (Part  22), 
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narrowband  and  broadband  personal 
communications  services  (Part  24), 
general  wireless  communications 
service  (Part  26),  stations  in  the 
maritime  services  (Part  80),  aviation 
services  (Part  87),  private  land  mobile 
radio  services  (Part  90).  direct  broadcast 
satellite  service  (Part  100).  and  fixed 
microwave  services  (Part  101)  ^ 
incorporate  verbatim  the  statutory 
restrictions  on  alien  ownership 
embodied  in  sections  310(b)  (3)  and  (4). 
Accordingly,  as  reflected  in  the  attached 
Appendix,  we  amend  the  applicable 
rules  that  prescribe  the  citizenship 
requirements  for  licensees  in  these 
various  communications  services  to 
eliminate  the  restrictions  against 
corporations  with  alien  officers  or 
directors.  For  other  services,  where 
these  restrictions  are  not  codified  in  the 
rules,  no  changes  to  our  rules  are 
needed. 

6.  Consistent  with  the  elimination  of 
the  restrictions  on  alien  officers  and 
directors  of  corporate  licensees,  we  will 
also  no  longer  accord  any  independent 
significance  under  the  statute  to 
positions  held  by  aliens  that  may 
convey  the  power  to  manage  the  affairs 
of  an  unincorporated  entity  or  to  bind 
a  partnership — such  as  a  general  partner 
or  a  noninsulated  limited  partner.  Our 
action  in  this  regard  does  not  alter  our 
more  general  determination  that,  for 
purposes  of  ownership  attribution  in 
connection  with  the  multiple  ownership 
rules,  general  partners  and  noninsulated 
limited  partners  exercise  powers  and 
exert  influence  functionally  equivalent 
to  officers  and  directors  in  a 
corporation.  Similarly,  in  applying  the 
"effective  competition  opportunities" 
test  that  we  adopted  in  the  Foreign 
Carrier  Entry  Order,  we  will  no  longer 
consider  the  presence  of  alien  officers 
and/or  directors  in  the  parent  company 
of  a  common  carrier  licensee  in 
determining,  pursuant  to  section 
310(b)(4).  whether  it  serves  the  public 
interest  to  allow  an  alien  entity  or 
combination  of  entities  to  control  more 
than  25  percent  of  the  capital  stock  of 
a  company  that  directly  or  indirectly 
controls  a  common  carrier  licensee. 
7.  In  making  these  changes  to  our 
rules  and  policies,  we  emphasize  that, 
since  Congress  has  retained  those 
portions  of  sections  310  (b)(3)  and  (b)(4) 
that  restrict  alien  ownership  and/or 
voting  interests,  our  action  does  not 
affect  these  restrictions,  which  we  have 
previously  held  to  encompass 
partnership  and  other  noncorporate 
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interests.  Wilner  and  Scheiner,  103  FCC 
2d  at  S'.6  1 10.  Thus,  in  calculating 
whether  aliens  exceed  the  ownership 
and  voting  benchmarks  set  forth  in  tneae 
statutory  provisions,  we  will  continue  to 
follow  the  guidelines  specified  in 
Wilner  and  Scheiner  that  relate  to  the 
computation  of  such  interests. 

8.  The  rule  changes  that  we  adopt 
today  simply  confomi  our  rules  and 
policies  to  section  403(k)  of  the  Telecom 
Act.  These  changes  thus  merely 
implement  the  new  Congressional 
directive  to  remove  the  restriction  that 
no  broadcast,  common  carrier,  or 
aeronautical  license  may  be  held  by  or 
granted  to  a  corporation  having  alien 
officers  or  directors.  Accordingly,  we 
find  for  good  cause  that  compliance 
with  the  general  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  is  unnecessary.  See  5 
U.S.C.  553(b)(B).  For  similar  reasons, 
and  because  the  changes  ease 
restrictions  on  alien  participation, 
compliance  with  the  effective  date 
provision  of  the  Administrative 
Procedure  Act  also  is  unnecessary.  5 
use.  553(d). 

9.  ACCORDIh4GLY.  it  is  ordered.  That, 
pursuant  to  Sections  154(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303(r). 
Parts  20.  21.  22.  24.  26.  80.  87,  90. 100 
and  101  of  the  Commission's  Rules.  47 
CFR  Parts  20.  21,  22,  24,  26.  80.  87.  90. 
100.  and  101  are  amended  as  set  forth 
below,  effective  October  28. 1996. 

List  of  Subiects 

47  CFR  Parts  20.  21.  22.  and  101 

Communications  common  carriers. 
Radio. 

47  CFR  Parts  24.  26.  80,  87,  90  and  100 

Radio. 
Federal  Communications  Conunission 
Wiliiam  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Parts  20.  21.  22.  24.  26,  80,  87,  90, 100 
and  101  of  Title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sees.  4.  251-2.  303.  and  332. 48 
Stat.  1066. 1062,  as  amended:  47  U.S.C  154. 
251-4.  303.  and  332.  unless  otherwise  noted. 

2.  Section  20.5  is  amended  by  revising 
paragraphs  (a)(4)  and  (a)(5)  to  read  as 
follows: 


120,5    CWUenehlp. 

(a)*  •  • 

(4)  Any  corporation  of  whidi  more 
than  one-fifth  of  the  capital  stock  is 
owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof  or 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country;  or 

(5)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  more  than  one- 
fourth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens,  their 
representatives,  or  by  a  foreign 
govemanent  or  representative  thereof,  or 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country,  if  the 
Conunission  finds  that  Uie  public 
interest  will  be  served  by  the  refusal  or 
revocation  of  such  license. 


PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERVICES 

3.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1.  2.  4.  201-205,  208.  215. 
218.  303.  307.  313.  403,  404,  410.  602.  48 
Stat,  as  amended.  1064. 1066. 1070-1073. 
1076,  1077,  1080,  1082,  1083.  1087.  1094, 
1098.  1102;  47  U.S.C.  151.  154,  201-205.  208, 
215.  218.  303.  307.  313.  314,  403,  404,  602; 
47  U.S.C.  552.  554. 

121.4    [Amendad] 

4.  Section  21.4  is  amended  by 
removing  paragraphs  (d)  and  (f).  and 
redesignating  paragraphs  (e)  and  (g)  as 
paragraphs  (d)  and  (e).  resf>ectively. 

PART  22— PUBLIC  MOBILE  SERVICES 

5.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  and  332. 
unless  otherwise  noted. 

6.  Section  22.5  is  amended  by  revising 
paragraphs  (b)(3)  and  (b)(4)  to  read  as 
follows: 

{22.5    CniMnaMp. 

•        •        •        •        • 

(b)*  •  • 

(3)  Any  corporation  of  which  more 
than  one-fifth  of  the  capital  stock  is 
owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof,  or 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country; 

(4)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  more  than  one- 
fourth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens,  their 
representatives,  or  by  a  foreign 
government  or  representative  thereof,  or 
by  any  corporation  organized  under  the 


Federal  Rqgi^r  /  Vol. 


61,  No.  209  /  Monday,  October  28.  1996  /  Rules  and  Regulations      55581 


laws  of  a  foreign  country,  if  the  FCC 
finds  that  the  pubUc  interest  will  be 
served  by  the  refusal  or  revocation  of 
such  license. 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

7.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  301.  302.  303, 
309.  and  332.  unless  otherwise  noted. 

8.  Section  24.404  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(4)  to 
read  as  follows: 

§24.404    EliglMllty. 

t         •         *         •         • 

(b)*    •   • 

(3)  Any  corporationof  which  more 
than  one-fifth  of  the  capital  stock  is 
owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof  or 
any  corporation  organized  under  the 
laws  of  a  foreign  country. 

(4)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  more  than  one- 
fourth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens,  their 
representatives,  or  by  a  foreign 
government  or  representative  thereof,  or 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country,  if  the 
Commission  finds  that  die  public 
interest  will  be  served  by  the  refusal  or 
revocation  of  such  license.  A 
Narrowband  PCS  authorization  to 
provide  Private  Mobile  Radio  Service 
may  not  be  granted  to  or  held  by  a 
foreign  government  or  a  representative   • 
thereof. 

9.  Section  24.804  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(4)  to 
read  as  follows: 

§24,804    EHglMltty. 

*        •        •        •        « 

(b)*  *  * 

(3)  Any  corporation  of  which  more 
than  one-fifth  of  the  capital  stock  is 
owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof  or 
any  corporation  organized  under  the 
laws  of  a  foreign  country. 

(4)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  more  than  one- 
fourth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens,  their 
representatives,  or  by  a  foreign 
government  or  representative  thereof,  or 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country,  if  the 
Commission  finds  that  the  public 


interest  will  be  served  by  the  refusal  or 
revocation  of  such  license. 


PART  26— GENERAL  WIRELESS 
COMMUNICATIONS  SERVICE 

10.  The  authority  citation  for  Part  26 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sections  154.  301. 
302.  303.  309  and  332.  unless  otherwise 
noted. 

11.  Section  26.302  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(4)  to 
read  as  follows: 

§26.302    Eligibility. 

p  *  *  n  » 

(b)*  *  • 

(3)  Any  corporation  of  which  more 
than  one-fifth  of  the  capital  stock  is 
owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof  or 
any  corporation  organized  under  the 
laws  of  a  foreign  country. 

(4)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  more  than  one- 
fourth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens,  their 
representatives,  or  by  a  foreign 
government  or  representative  thereof,  or 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country,  if  the 
Commission  finds  that  the  public 
interest  will  be  served  by  the  refusal  or 
revocation  of  such  license. 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

12.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 
1082,  as  amended;  47  U.S.C  154.  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068. 1081-1105.  as  amended;  47 
U.S.C  151-155.  301-609;  3  UST  3450.  3  UST 
4726. 12  UST  2377. 

§80.15    [Amended] 

13.  Section  80.15  is  amended  by 
removing  paragraphs  (bK4)  and  (b)(6). 
and  redesignating  paragraphs  (b)(5)  and 
(b)(7)  as  paragraphs  (b)(4)  and  (b)(5). 
respectively,  and  adding  the  word  "or" 
at  the  end  of  newly  designated 
paragraph  (b)(4). 

PART  87— AVIATION  SERVICES 

14.  The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066. 1082,  as 
amended;  47  U.S.C  154.  303.  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068,  1081-1105.  as  amended;  47 
U.S.C  151-156.  301-609. 


§87.10    [AmwidMl] 

15.  Section  87.19  is  amended  by 
removing  paragraph  (bM3)  and  by 
redesignating  paragraphs  (b)(4)  and 
(b)(5)  as  paragraphs  (b)(3)  and  (b)('l), 
respectively. 

PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

16.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  309  and 
332. 

17.  Section  90.115  is  amended  by 
revising  paragraphs  (b)(3)  and  fb)(4i  to 
read  as  follows: 


§90.115    Foreign  government  aitd 
eligibility. 


(b)*  *  • 

(3)  A  corporation  of  which  more  than 
one-fifth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens  or  their 
representatives  or  by  a  foreign 
government  or  representative  thereof,  or 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country; 

(4)  A  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  more  than  one- 
fourth  of  the  capital  stock  is  ownea  of 
record  or  voted  by  aUens,  their 
representatives,  or  by  a  foreign 
government  or  representative  thereoi,  o 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country,  if  the 
Commission  finds  that  the  public 
interest  will  be  served  by  the  reftisai  or 
revocation  of  such  license. 

PART  1  GO-DIRECT  BROADCAST 
SATELLITE  SERVICE 

18.  The  authority  citation  for  Part  iOO 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  309.  anH 
554.  unless  otherwise  noted. 

§100.11    [Amended] 

19.  Section  100.11  is  araendeo  by 
removing  paragraphs  (d)  and  (f),  and 
redesignating  paragraphs  (e)  and  (g)  as 
paragraphs  (d)  and  (e).  respectively-  .unti 
adding  the  word  "or"  at  the  end  oi 
newly  designated  paragraph  (d). 

PART  101— FIXED  MICROWAVE 
SERVICES 

20.  The  authority  citation  for  Part  101 
continues  to  read  as  follows; 

Authority:  47  iJ.S.C.  154,  and  303. 

§101.7    [Amended] 

21.  Section  101.7  is  amended  b> 
removing  paragraphs  (b)(3)  and  (b)(5j. 
and  redesignating  paragraphs  (b)(4)  and 
fb)(6)  as  (b)(3)  and  (b)(4),  respectively. 
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and  adding}  the  word  "or"  at  the  end  of 
newly  designated  paragraph  (b)(3). 

|FR  Ckx:  9«>-27289  Filed  10-25-96.  8:45  ami 
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47  CFR  Part  25 

PB  Dockat  No.  95-41;  FCC  »«-14] 

Satellite  Licensing  Rules;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correc:ting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  Tuesday,  March 
12.  1996,  (61  FR  9946).  The  regulations 
related  to  the  elimination  of  regulatory 
distinctions  between  U.S.-licensed 
domestic  satellites  and  separate 
international  satellite  systems,  resulting 
in  uniform  treatment  of  all  U.S.- 
licensed  geostationary  fixed-satellites. 
EFFECTIVE  DATE:  October  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Coles,  Attorney,  Satellite  Policy 
Branch,  International  Bureau  (202)  41&- 
0771. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections,  supersede 
portions  of  Fart  25  of  the  Commission's 
Rules. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subiects  in  47  CFR  Part  25 

Communications  common  carriers. 
Radio.  Satellites. 
•    Accordingly.  47  CFR  Fart  25  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  Sees.  25.101  to  25.601  issued 
under  Sec.  4, 48  Stat.  1066.  as  amended;  47 
U.S.Q  154.  Interpret  or  apply  sees.  101-104, 
76  Stat.  419-427;  47  U.S.C.  701-744;  47 
U.S.C  554. 

2.  Section  25.113  is  amended  by 
revising  paragraphs  (d)  and  (f)  to  read  as 
follows: 

f  25.113    Construction  pannits. 


painted  and/or  illuminated  under  the 
provisions  of  Section  303(q)  of  the 
Communications  Act  of  1934.  as 
amended,  shall  operate  and  maintain 
the  antenna  structure  painting  and 
lighting  in  accordance  with  part  17  of 
this  chapter.  In  the  event  of  default  by 
the  owner,  each  licensee  or  permittee 
shall  be  individually  responsible  for 
conforming  to  the  requirements 
pertaining  to  antenna  structure  painting 
aivd  lighting. 
•        •         •         •        • 

(f)  In  addition  to  the  construction 
permit  required  by  paragraph  (a)  of  this 
section,  a  launch  authorization  must  be 
applied  for  and  granted  before  a  space 
station  may  be  launched  and  operated 
in  orbit.  Request  for  launch  and 
operation  authorization  and  station 
license  may  be  included  in  the 
application  for  space  station 
construction  permit.  A  launch 
authorization  and  station  license  may 
also  be  requested  at  any  time  for  a  space 
station  constructed  as  an  on-ground 
spare  satellite.  However,  an  application 
for  authority  to  launch  and  operate  an 
on-ground  sp)are  satellite  will  be 
considered  to  be  a  newly  filed 
application  for  cut-off  purposes,  except 
where  the  space  station  to  be  launched 
is  determined  to  be  an  emergency 
replacement  for  a  previously  authorized 
space  station  which  has  been  lost  as  a 
result  of  a  launch  failure  or  a 
catastrophic  in-orbit  failure. 

Federal  Communications  Commission 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  96-27356  Filed  10-25-96;  8:45  ami 
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(d)  Painting  and  lifting.  The  owner 
of  each  antenna  structure  required  to  be 


47  CFR  Part  64 

liitaiatf  Pay-Pa^Call  and  Othar 
Information  Sarvlcas;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  Augxist  25.  1993, 
(58  FR  44769).  The  regulations  related 
to  disclosure  and  dissemination  of  pay- 
per-call  information  by  common 
carriers. 

EFFECTIVE  DATE:  October  28. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Romano  (202)  418-0975. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  this  correction,  affects  "any  common 


carrier  that  assigns  a  telephone  number 
to  a  provider  of  interstate  pay-per-call 
services  and  offers  billing  and  collection 
services  to  such  provider." 

Need  for  Correction 

As  published,  the  final  regulation 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

List  of  Subjects  in  47  CFR  Part  64 

Telephone. 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

Accordingly.  47  CFR  part  64  is 
corrected  by  making  the  following 
correcting  amendment: 

1,  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  Sees.  4.  48  Stat.  1066,  as 
amended:  47  U.S.C  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  201,  218,  :^2b, 
228,  48  Stat.  1070,  as  amended,  1077;  47 
U.S.C.  201,  218,  226,  228  unless  otherwise 
noted. 

164.1509    [Corrected] 

2.  Section  64.1509(b)(2)is  amended  by 
removing  the  words  "§64.1510(a)(iv)" 
and  adding  in  their  place 

"§  64.1510(a)(1)". 

Federal  Communications  Commission. 

Williun  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  96-27567  Filed  10-25-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Offica  of  the  Secretary 

49  CFR  Part  1 

[08T  Docket  No.  1;  AmdL  1-278] 

Organization  and  Delegation  of  Powers 
and  Dutiea  Delegation  to  the 
Commandant,  United  Stataa  Coast 
Quard 

AOatCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  is  d^egating  to  the 
Commandant,  United  States  Coast 
Guard,  the  authority  contained  in  46 
U.S.C  Chapter  45,  Uninspected 
Commercial  Fishing  Industry  Vessels, 
pertaining  to  safety  standards  and 
equipment,  fish  processing  vessel 
certification,  prohibited  acts, 
termination  of  imsafe  operations, 
exemptions  and  assessment  of  penalties 
for  unsafe  acts,  la  order  that  the  Code 
of  Federal  Regulations  reflect  these 
delegations,  a  change  is  necessary. 
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DATES:  October  28, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Mark  Bobal,  Marine  Safety  and 
Environmental  Protection  (G^fISO-2), 
:202)  267-0836,  U.S.  Coast  Guard,  2100 
Second  Street.  SW..  Washington,  DC 
20593;  or  Ron  Gordon.  Office  of  the 
Executive  Secretariat,  S-10,  (202)  366- 
9761.  Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  PubUc 
Law  100-424  is  the  Commercial  Fishing 
Industry  Vessel  Safety  Act  of  1988 
(hereafter  referred  to  as  the  Act).  Title 
46,  U.S.  Code,  was  amended  by  the  Act 
to  prescribe  minimum  safety  regulations 
for  uninspected  commercial  fishing,  fish 
processing  and  fish  tender  vessels.  The 
Secretary  of  Transportation  is  delegating 
his  authority  under  the  Act  to  the 
commandant  of  the  Coast  Guard. 

The  Act  requires  the  Secretary  of 
Transportation  to  prescribe  regulations 
pertaining  to  navigation  equipment, 
lifesaving  equipment,  communication 
equipment,  operational  stability,  and 
collection  of  casualty  information,  and 
to  address  other  problems  which  have 


historically  contributed  to  making  the 
commercial  fishing  industry  the  most 
dangerous  industry  in  the  United  States. 

This  rule  adds  a  specific  delegation  of 
authority  to  49  CFR  §  1.46.  thus 
amending  the  codification  to  reflect  the 
Secretarial  delegation  of  authority  to  the 
Commandant  of  the  Coast  Guard. 

Since  this  amendment  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  under  5  U.S.C.  553(b),  and 
the  Secretary  finds  good  cause  under  5 
U.S.C.  553(d)(3)  for  the  final  rule  to  be 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

List  (rf*  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49.  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 


PART  1— [AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Pub.  L  101-552. 
28  U.S.Q  2672,  31  U.S.C  3711(aK2). 

2.  Section  1.46  is  amended  by  adding 
a  new  paragraph  (ccc)  to  read  as  follows: 

{1.46    Delegations  to  Commandant  o(  thfe 
Coast  Guard. 

•  •        •        •        • 

(ccc)  Carry  out  the  functions  and 
exercise  the  authority  vested  in  the 
Secretary  by  46  U.S.  Code  Chapter  45 
(iminspected  commercial  fishing 
industry  vessels),  as  enacted  by  the 
Commercial  Fishing  Industry  Vessel 
Safety  Act  of  1988,  as  amended,  Title 
46,  4501  et  seq..  Pub.  L.  No.  100-424 
102  Stat.  1585.  This  authority  may  be 
redelegated. 

*  *        *        •        • 

Issued  at  Washington,  IXI,  this  16th  dav  of 
C)ctol)er,  1996. 

FedericoPcna 

Secretary  of  Transportation. 

IFR  Doc.  96-27591  Filed  10-25-96;  8:45  am; 
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Proposed  Rules 


Vol.  81.  No.  209 
Monday.  October  28,  1996 


This  secticn  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  pubHc  o(  the  proposed 
issuance  o<  mies  and  regulations.  The 
purpose  of  these  noboes  is  to  give  inlsrested 
persorts  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMEHT  OF  TRANSPORTATION 

Fedaral  Aviation  Administration 

14CFRPart39 

[Doclwt  No.  9ft-NM-202-A0] 

RIN  2120-^kA64 

Airworthinoss  DIractivM;  L^arjat 
Model  31  and  3SA  Airplanes 

agency:  Federal  Aviation 
AdministratioD,  DOT.- 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUHMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD).  appUcable  to  certain 
Learjet  Model  31  and  35A  airplanes, 
that  currently  requires  replacement  of 
two  segments  of  16  American  Wire 
Gauge  (AWG)  wire  with  8  AWG  wire  at 
the  connector  that  is  connected  to  the 
auxiliary  cabin  heater  relay  box.  That 
AD  was  prompted  by  a  report  indicating 
that  two  segments  of  the  16  AWG  wire 
in  the  auxiliary  cabin  heater,  which 
were  spliced  during  production,  do  not 
provide  adequate  current-carrying 
capacity.  This  new. proposed  action 
would  require  the  installation  of  a  new 
replacement  wire  assembly.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  electrical  arcing  and 
consequent  fire  hazard  that  could  result 
from  wiring  with  inadequate  current- 
carrying  capacity. 

DATES:  Conunents  must  be  received  by 
E)ecember  9,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
202-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  prop>osed  rule  may  be  obtained  from 
Learjet,  Inc..  One  Learjet  Way.  Wichita. 


Kansas  67209-2942.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dale 
Bleakney,  Aerospace  Engineer,  Flight 
Test  Branch,  ACE-117W.  FAA.  Wichita 
Aircraft  Certification  Office,  Small 
Airplane  Directorate,  1801  Airport 
Road,  Room  100,  Mid-Continent 
Airport.  Wichita.  Kansas  67209; 
telephone  (316)  946-^135;  fax  (316) 
946-4407. 

SUPPLEMENTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimciber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-202-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-202-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  980S5-4056. 


Diacuasion 

On  May  15. 1996,  the  FAA  issued  AD 
96-11-07.  amendment  3»-9632  (61  FR 
26090,  May  24, 1996).  applicable  to 
certain  Learjet  Model  31  and  35 A 
airplanes,  to  require  replacement  of  two 
segments  of  16  American  Wire  Gauge 
(AWG)  wire  with  8  AWG  wire  at  the 
connector  that  is  connected  to  the 
auxiliary  cabin  heater  relay  box.  That 
action  was  prompted  by  a  report  that 
two  segments  of  the  16  AWG  wire  in  the 
auxiliary  cabin  heater  that  were  spliced 
during  production  do  not  provide 
adequate  current-carrying  capacity.  The 
requirements  of  that  AD  are  intended  to 
prevent  electrical  arcing  and  consequent 
fire  hazard  that  could  result  bom  wiring 
with  inadequate  current-carrying 
capacity. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD.  the 
FAA  has  been  notified  that  the 
replacement  installation  kit  specified   \i 
Learjet  Service  Bulletins  SB  31-21-10 
and  SB  35-21-24,  (which  were 
referenced  in  AD  96-1 1-07  as  the 
appropriate  sources  of  service 
information)  contains  a  socket  contact 
that  has  an  incorrect  part  numl>er  for 
use  in  the  Pi 90  connector.  This 
incorrect  part  niunber  prevents  the 
replacement  equipment  fiom  being 
installed  properly. 

The  Fa!a  recently  reviewed  and 
approved  Revision  1  of  Learjet  Service 
Bulletins  SB  31-21-10,  dated  May  17, 
1996  (for  Model  31  airplanes),  and  SB 
35-21-24,  dated  May  17. 1996  (for 
Model  35  airplanes).  These  revised 
service  bulletins  describe  new 
replacement  procedures  that  include 
installing  a  new  wire  assembly  kit  that 
contains  the  correct  socket  contact,  as 
well  as  a  precrimped  8  AWG  wire  (2  ft. 
in  length). 

The  FAA  finds  that  accomplishment 
of  the  wiring  assembly  installation  using 
this  new  replacement  installation  kit 
will  positively  address  the  imsafe 
condition  identified  as  electrical  arcing 
and  consequent  fire  hazard,  as  a  result 
of  wiring  with  inadequate  current- 
carrying  capacity. 

Eiqilanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
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supersede  AD  96-11-07.  It  would 
require  replacement  of  the  two  segments 
of  16  AWG  wire  with  a  8  AWG  wire  at 
the  P190  connector  that  is  connected  to 
the  E33  auxiliary  cabin  heater  relay  bo 
The  actions  would  be  required  to  be 
accomplished  in  accordaince  with 
Revision  1  of  the  service  bulletins 
described  previously. 

The  FAA  has  been  advised  that  some 
operators,  when  attempting  to  comply 
with  AD  96-11-07.  may  already  have 
replaced  the  wiring  assembly  using  the 
correct  part  in  the  Pi  90  coimector. 
which  would  be  mandated  by  this 
proposed  AD.  For  those  operators,  no 
additional  work  would  be  reqxiired  by 
this  AD. 

Cost  Impact 

Tliere  are  approximately  52  Learjet 
Model  31  and  35 A  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  44  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Ine  actions  that  are  proposed  in  this 
AD  action  would  take  approximately  4 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  supplied 
by  the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  of  the 
proposed  requirements  of  this  AD  is 
estimated  to  be  $10,560.  or  $240  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
FAA  has  been  advised,  however,  that 
some  operators  already  have  installed 
equipmekt  that  is  the  equivalent  to  that 
which  would  be  required  by  this  AD. 
Therefore,  the  future  economic  cost 
impact  of  this  proposed  r\ile  on  U.S. 
operators  is  expected  to  be  less  than  the 
cost  impact  figure  indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  nU 
a  "significant  rule"  tmder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  ihe  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9632  (61  FR 
26090,  May  24, 1996),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Leanet,  Inc.:  Docket  96-NM-202-AD. 

Supersedes  AD  96-11-07,  Amendment 
39-9632. 

Applicability:  Model  31  airplanes  having     - 
serial  numbers  31-002  through'fta-029 
inclusive,  and  Model  35A  airplanes  having 
serial  numbers  35-647  through  35-670 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  p>erfonnance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  and 
consequent  fire  hazard,  accomplish  the 
following: 


(a)  Within  6  months  after  the  efifectivv  date 
of  this  AD,  replace  two  segments  of  16 
American  Wire  Gauge  (AWG)  win  with  8 
AWG  wire  at  the  Pi  90  connector  that  is 
connected  to  the  E33  auxiliary  cabin  heater 
relay  box,  in  accordance  with  Learjet  Service 
Bulletin  SB  31-21-10.  Revision  1,  dated  May 
17, 1996  (for  Model  31  airplanes),  or  Learjet 
Service  Bulletin  SB  35-21-24.  Revision  1, 
dated  May  17, 1996  (for  Model  35A 
airplanes),  as  appUcable. 

Note  2:  Accomplishment  of  the 
replacement  in  accordance  with  the 
procedures  specified  in  Learjet  Service 
Bulletin  SB  31-21-10  or  SB  35-21-24 
(original  issue),  both  dated  August  11, 1995, 
but  using  equipment  that  is  identical  or 
equivalent  to  that  of  the  applicable  kit 
specified  in  Revision  1  of  tboae  aervioe 
bulletins,  is  considered  to  be  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  thai 
provides  an  acceptable  level  of  safet\'  ma)  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  CcrUfication  Office  (ACXD).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriatp 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  it 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(c)  Special  Sight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  tc 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  Octobei 
21,1996. 
James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
'   [FR  Doc.  96-27522  Filed  10-25-96;  8:45  am) 
BUJJNG  CODE  4t10-13-U 


14  CFR  Part  39 

[Docicet  No.  9»-NM-a5-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplar>es 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplanes. 
This  proposal  would  require  an 
inspection  to  determine  the  thickness  ot 
the  intercostal  that  attaches  the  third 
crew  member  seat  to  the  floor  structure 
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in  the  flight  compartment,  and 
replacement.  If  necessary.  This  proposal 
is  prompted  by  a  report  from  the 
manufacturer  indicating  that 
intercostals  have  been  installed  that  are 
not  of  sufficient  thickness  (and 
consequent  strength)  to  sup{>ort  the 
third  crew  member  seat  during 
emergency  landing  dynamic  conditions. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the  uilure 
of  this  intercostal  during  an  emergency 
landing,  which  could  consequently 
result  in  injury  to  the  flight  crew. 
DATES:  Comments  must  be  received  by 
December  0. 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention.  Rules  Docket  No.  96-NM- 
85-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  uiformation  referenced  in  ' 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  Intemationai  Airport, 
Waahington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURTHER  INR3RMAT)0N  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-^056;  telephone 
(206)  227-2148:  fax  (206)  227-1149. 

SUPPLEMENTARY  MFORMATKM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
^ecBivB(^  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentaJ,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FA^public  contact 
concerned  with  the  suteianoe~Df  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commentere  wishing  the  FAA  to 
acknowledge  receipt  o?  their  comments 
submitted  in  response  to  this  notice 
must  siibmit  a  self-addrsssed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-85-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATaiUbility  of  NPRMs 

Any  person  may  obtain,  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-85-AD.  1601  Lind  Aventie. 
SW..  Renton.  Washington  98055~4056. 

Discussion 

The  Qvil  AviaUon  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Jetstream  4101 
airplanes.  The  CAA  advises  that  it  has 
received  a  report  frxim  the  manuCscturer 
indicating  that  some  intercostals  that 
attach  the  third  crew  member  seat 
("third  crew  seat")  to  the  floor  structiire 
in  the  flight  compartment  may  not  have 
been  manuCsctured  using  material  of  the 
correct  thickness  Consequently,  these 
parts  may  lack  the  necessary  strength  to 
withstand  the  stresses  exerted  during 
emergency  landing  dynamic  conditions. 

Material  stresses  existing  in  the 
intercostal  during  an  emergency  landing 
are  a  function  of  the  weight  of  the  third 
crew  seat,  the  weight  of  the  person  in 
the  seat,  and  the  weight  of  the  carry-on 
items  in  the  forward  right  stowage 
compartment  Although  an  intercostal 
manuCacttired  frxim  matwial  of  the 
incorrect  thickness  can  support  the  seat 
and  the  person  sitting  in  it  when  the 
total  weight  of  carry-on  items  in  the 
forward  right  stowage  compartment  is 
limited  to  100  pounds  or  less,  this 
intercostal  could  fail  when  the  carry-on 
items  stored  in  this  compartment  exceed 
this  limit.  Installation  of  an  intercostal 
that  is  not  of  sufficient  thickness  (and 
consequent  strength)  could  result  the 
failure  of  the  intercostal  during  an 
emergency  landing,  which  could  caustj 
the  third  crew  seat  to  become  detached 
from  the  floor  structure  in  the  flight 
compartment.  This  condition, 
consequently,  could  result  in  injury  to 
the  flight  crew. 

Explanation  of  Reterant  Serrice 
InformatioD 

Jetstream  has  issued  Alert  Service 
Bulletin  J41-A53-030,  dated  January  19. 


1996.  which  describes  procediires  for 
inspecting  the  intercostal  that  attaches 
the  third  seat  to  the  floor  structure  in 
the  flight  compartment  to  determine 
whether  this  part  is  manufrurtiired  bom 
material  having  the  correct  thickness. 
Parts  manufactured  frtim  material 
having  an  incorrect  thickness  are  to  be 
replaced  with  new  parts  having  the 
correct  material  thickness. 

The  service  bulletin  also  describes  an 
optional  placarding  procedure  to 
prohibit  use  of  the  third  crew  seat  when 
the  total  weight  contained  in  the 
forward  right  stowage  area  of  the 
airplane  exceeds  100  pounds.  (This  area 
is  where  the  flight  crew  generally  stows 
its  carry-on  items.) 

The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  British 
airworthiness  directive  006-01-96. 
dated  February  7. 1996.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
I  certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilatwal  airworthiness 
agreement.  Puntiant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
.examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
Sutes. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require; 
inspection  of  the  intercostal  which 
attaches  the  third  crew  seat  to  the  floor 
structure  in  the  flight  compartment  to 
determine  the  thidbiess  of  this  part;  and 
replacement  with  a  new  intercostal  of 
the  correct  thickness,  if  necessary.  The 
proposed  AD  also  would  provide  for  use 
of  a  temporary,  optional  placarding 
pnx»dure  that  entails  prohibiting  the 
use  of  the  third  crew  seat  imder  certain 
conditions  until  the  intercostal  is 
replaced.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 
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Cosllmpact 

The  FAA  estimates  that  15  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
would  be  afliected  by  this  proposed  AD. 
that  it  would  take  approximately  1  vrotk 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $900,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
RegiUatory  Policies  and  Proceduires  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  ccmtained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dodiet  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  (^  Subjects  in  14  CFR  Part  3fl 

Air  transportation.  Aircraft.  Aviation 
safety,  Safe^. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  del^;ated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Audiority:  49  U.S.C.  106(g),  40113. 44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

JetBtrsam  Aiita-aft  Limited:  Docket  96-NM- 
85- AD. 

Applicability:  Model  4101  airplanes,  as 
listed  in  Jetstream  Alert  Service  Bulletin  )41- 
A53-030.  dated  January  19. 1996;  certificated 
in  any  categoiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfonnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  bilure  during  emergency 
landing  dynamic  conditions  of  the  intercoetal 
that  attaches  the  third  crew  member  seat 
("third  crew  seat")  to  the  floor  structure  in 
the  flight  compartment,  which  could 
consequently  result  in  injury  to  the  flight 
crew,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  inspect  the  intercostal  in  the  floor 
structiira  that  supports  the  third  crew  seat  in 
the  flight  compartment  to  determine  the 
thickiMss  of  this  part,  in  accordance  with 
Part  1  of  Jetstream  Alert  Service  Bulletin  J41- 
A53-030,  dated  January  19, 1996. 

(b)  If  the  thidmess  of  the  intercostal  is 
0.064  inch,  no  further  action  is  required  by 
this  AD. 

(c)  If  the  thickness  of  the  intercostal  is 
0.048  inch,  accomplish  the  actions  specified 
in  either  paragraph  (cMl)  or  (c)(2)  of  this  AD. 

(1)  Prior  to  further  Qi^t,  replace  the 
intercostal  with  a  new  part  manufactured 
from  matwial  having  the  correct  thickness,  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A53-030,  dated  January  19, 
1996.  After  replacement,  no  further  action  is 
required  by  tlds  AD.  Or 

(2)  Priw  to  further  flight,  install  a  placard, 
in  accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A53-030,  dated  January  19, 
1996,  to  proliibit  use  of  the  third  crew  seat 
when  the  total  weight  of  carry-on  items 
stored  in  the  forward  right  stowage  area  is 
more  than  100  pounds.  Within  6  months  after 
installation  of  the  placard,  replace  the 
intercostal  with  a  new  part  manufactured 
from  material  having  the  correct  thickness,  in 
accordance  with  the  service  bulletin.  After 
installation  of  the  new  intercostal,  the 
placard  may  be  mnoved. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 


Standardization  Branch,  ANM-113.  FAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  at 
compliance  with  this  AD,  if  any,  may  be 
(Stained  from  the  Standardization  Branch, 
ANM-H3. 

(e)  Sp>ecial  flight  ftermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  \viation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
21.  1996. 

Danell  M.  Pederson, 
ActJTig  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-27521  Filed  10-25-96;  8:45  ami 
8HJJN0  COOE  4«10-1»-U 


14  CFR  Part  39 

[Docket  No.  96-NM-233-AD] 

RIN  2120-AA64 

Airworthiness  DirecttvM;  Saab  Modal 
SAAB  2000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  2000  series 
airplanes.  This  proposal  would  require 
modification  and  sealing  of  the  firezone 
compartment  of  the  nacelle  of  the  left 
and  right  engines,  lliis  proposal  is 
prompted  by  reports  indicating  that 
firezone  compartments  have  not  been 
completely  sealed.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  flame,  fuel,  and  vapor  from 
enterii^  compartments  behind  the 
firezone  compartment.  This  condition,  if 
not  corrected,  and  if  combined  with  a 
fire  source  in  the  firezone  compartment, 
could  result  in  an  uncontrollable  fire 
outside  the  firezone  compartment. 
DATES:  Comments  must  be  received  by 
December  9, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
233-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3K)0 
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p.m..  Monday  through  Friday,  except 
FederaJ  holidays. 

The  service  information  referencad  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Ronton.  Washington. 
FOR  FUimCR  MFOmiATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Ronton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  lax  (206)  222-1149. 

SUPPlfMEIfTARY  MFORMATKM: 
ComoMiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  maldng  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specihed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  tvishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
I>ocket  Number  96-NM-233-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  comnientei'. 

Availability  of  NPRMs 

Any  person  may  obtaiu  .i  copy  of  this 
NPRM  by  submitting  <i  request  to  the 
FAA.  Tran.sporf  \irplane  Directoratfc. 
ANM-103.  Attention:  Rules  Docket  No 
96-NM-233-AD.  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-40S( 

Diacuaaion 

The  Luftfartsverket  (U=V).  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 


condition  may  exist  on  certain  Saab 
Model  SAAB  2000  aeries  airplanes.  The 
LFV  advises  that  it  has  received  lepoits 
indicating  that  the  firezone 
compartment  of  the  nacelle  of  the  left 
and  right  engines  was  not  completely 
sealed  during  production  of  the 
airplane.  Coasequently,  flame,  fuel,  and 
vapor  could  enter  compartments  behind 
the  fiiezone  compartment.  This 
condition,  if  not  corrected,  and  if 
combined  with  a  fire  source  in  a 
firazone  compartment,  could  result  in 
an  imcontrollable  fire  outside  the 
firezone  compartment. 

ExpUnatkiB  of  Relevaiit  Service 
Informatkm 

Saab  has  issued  Service  Bulletin 
2000-54-008,  dated  March  7. 1996. 
which  describes  procedures  for 
modifying  and  sealing  the  firezone 
compartment  of  the  nacelle  of  the  left 
and  right  engines.  AocompUshment  of 
the  modification  and  sealing  will 
prevent  the  passage  of  flame,  fuel,  and 
vapor  into  compartments  behind  the 
firezone  compartment.  The  LFV 
classified  this  service  bulletin  as 
mandatory  and  issued  Swedish 
airworthiness  directive  (SAD)  1-090, 
dated  March  11, 1996.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  SwedoL  ' 

FAA's  CoDclnaioiia 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operetion  in  the  United  Sutes  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursiunt  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
FropooedRnle 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  and  sealing  of  the  firezont 
compartment  of  the  nacelle  of  the  left 
and  right  engines.  TTie  actions  would  bt. 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 


Coot  Impact 

The  FAA  estimates  that  3  Saab  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  aocomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manu£BK:turer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$1,080.  or  $360  per  airplane. 

The  cost  impact  figure  disctissed 
above  is  based  on  assxunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  reqiiirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this 
proposal  would  not  have  sufBdent 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  luA  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUowrs: 
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PART39-AIRWORTHINESS      ' 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aodiority:  49  U.S.C  106(g),  40113, 44701. 


Issued  in  Renton,  Washington,  on  October 
21. 1996. 
lamas  V.  Davaiiy. 

Acting  Manager,  Transpat  Airplane 
Diroctomte,  Aircraft  Certification  Service. 
(FR  Doc  96-27520  Filed  10-25-96;  8:45  am] 
sajJNQ  oooc  4t10-1S-U 


{39.13    [Amandedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

♦ 

SAAB  Aiitraft  AB:  Docket  96-NM-233-AD. 

Applicability:  Model  SAAB  2000  leries 
airplanes,  having  serial  numbers  002  tluough 
025,  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provifion,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  to  that  the  perfomiance 
of  the  requirements  of  this  AD  is  aSsctad,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  flame,  fuel,  and  vapor  from 
entering  compartments  betiind  the  firazone 
comfwrtment  of  the  nacelle  of  the  left  and 
right  engines,  which,  if  combined  with  a  fire 
source  in  a  firezone  compartment,  could 
result  in  an  uncontrollable  fira  outside  the 
firezone  compartment,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  200  hours 
time  in  service  after  \he  efiective  date  of  this 
AD,  modify  and  seal  the  firezone 
compartment  of  the  nacelle  of  the  left  and 
right  engines,  in  accordance  with  Saab 
Service  Bulletin  2000-54-008.  dated  March 
7.1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safefy  may  be 
used  if  approved  by  tlie  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  widi  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
acomlance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


FEDERAL  TRADE  COMMSSION 

16CFRPart253 

Guides  for  the  Feattwr  end  Down 
Products  Industry 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  additional  public 
comment. 

SUMMARY:  On  April  15, 1994,  the 
Commission  published  a  Federal 
Register  Notice  initiating  the  regiilatory 
review  of  the  Federal  Trade 
Commission's  ("Commission")  Guides 
for  the  Feather  and  Down  Products 
Industry  ("Guides"),  16  CFR  253,  and 
seeking  public  comment.  This  notice 
summarizes  the  comments  received, 
announces  the  Commission's 
preliminary  determinations  regarding 
certain  amendments  to  the  Guides,  and 
seeks  further  comment  on  other  issues. 

The  Commission  has  preliminarily 
determined  to  amend  or  rescind  the 
following  sections  of  the  Guides:  (1) 
Section  253.2  "Misrepresentation  in 
general";  (2)  Section  253.3  "Use  of  trade 
names,  symbols,  depictions,  etc.";  (3) 
Section  253.4  "Misuse  of  the  term  'Tan- 
O^^l-QM'  ";  (4)  Section  253.6(e) 
"Testing";  (5)  Section  253.10 
"CleanlLiess  of  filling  material";  and  (6) 
Section  253.11  "Disclosure  as  to  size." 

To  assist  the  Commission  in 
determining  whether  it  should  modify 
certain  other  sections  of  the  Guides,  tiie 
Commission  requests  additional  public 
comment  regarding:  (1)  The  tolerance  of 
landfowl  feathere  in  waterfowl  feather 
products;  and  (2)  the  tolerance  of 
damaged  feathers  in  feather  and  down 
products.  Further,  to  assist  the 
Commission  in  determining  whether  it 
shotild  modify  the  current  tolerances  in 
filling  material  or  develop  new  guides 
that  measure  other  qualities  of  feather 
and  down  products,  the  Commission 
requests  public  comment  regarding:  (1) 
The  continuing  usefulness  or  relevance 
of  the  Guides;  (2)  the  existing  standards 
measuring  the  benefits  or  qualities  of 
feather  and  down  filling  material;  and 
(3)  the  tolerances  as  applied  to  products 
containing  blends  of  feathers  and  down. 
DATES:  Written  comments  will  be 
accepted  until  January  28, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 


Commission.  Room  H-159.  Sixth  Street 
and  Pennsylvania  Ave.,  N.W., 
Washington.  D.C.  20580.  Comments 
about  the  Guides  for  the  Feather  and 
Down  Products  Industry  should  be 
identified  as  "16  CFR  Part  253— 
Comment."  If  possible,  submit 
conmients  both  in  writing  and  aa  a 
personal  computer  diskette  in  Word 
Perfect  or  other  word  processing  format 
(to  assist  in  processing,  please  id«ntify 
the  format  and  veraion  used).  Written 
comments  should  be  submitted,  when 
feasible  and  not  burdensome,  in  five 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Au.  Attorney,  Federal  Trade 
Commission,  New  Yrak  Regional  Office, 
150  William  Street,  13th  Floor,  New 
YoA.  NY  10038.  (212)  264-1210. 

SUPPLEMENTARY  INFORMATION: 

I.  Introdui:tion 

The  Guides  for  the  Feather  and  Down 
Products  Industry  address  claims  for  the 
advertising,  labeling,  and  sale  of 
products  that  are  wholly  or  partially 
filled  with  feathers  or  down,  and  all 
bulk  stocks  of  processed  feathers  or 
down  intended  for  use  or  used  in  the 
manufacture  of  such  products.  The 
Guides  also  address  the  use  of  trade 
names,  symbols,  and  depictions;  the 
tolerances  for  filling  material;  the 
labeling  of  products  using  crushed  and 
damaged  feathers;  the  disclosure  of  the 
use  of  secondhand  filling  material;  the 
cleanliness  of  filling  material;  and  the 
disclosiu^  of  the  size  of  feather  and 
down  products. 

As  part  of  the  Commission's  ongoing 
review  of  all  current  Commission  rules, 
r^ulations.  and  guides,  the  Commission 
published  a  Fedml  Register  notice  on 
April  15. 1994.  59  FR  18006  (1994) 
("1994  FRN"),  seeking  comments  until 
Jime  14, 1994  about  the  regidatory  and 
economic  costs  and  benefits  of  the 
Guides.  The  Commission's  request  for 
pubUc  comment  elicited  ten  comments 
from  the  industry  and  none  from 
consimiers  or  consumer  groups:  (1)  The 
Association  of  Bedding  and  Furniture 
Uw  Officials  ("ABFLO"),  (2)  J.C. 
Penney  Company,  Inc..  (3)  Bernard  S. 
Liebman,  a  chemist  and  chairman  of  the 
feather  and  down  task  group  of  the 
American  Society  for  Testing  and 
Materials  ("ASTM").  (4)  Down  Ute 
International,  (5)  L.L.  Bean,  Inc.,  (6) 
Pacific  Coast  Feather  Company,  (7) 
International  Down  and  Feather  Testing 
Laboratory,  (8)  United  Feather  and 
Ekiwn  Inc.,  (9)  American  Down 
Association,  and  (10)  Pillowtex 
Corporation.  This  notice  summarizes 
the  public  comment  received  in 
response  to  the  1994  FRN;  describes  the 
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Commission's  proposed  changes  to  the 
Guides:  and  solicits  additional  public 
comment  regarding  certain  issues. 

n.  Pabiic  Comment 

In  response  to  the  1994  FRN's 
questions  regarding  the  Guides'  benefits, 
costs,  and  whether  there  is  a  continuing 
need  for  the  Guides,  the  commenters 
uniformly  support  retaining  the  Guides. 
The  commenters  recommend  that  the 
Commission  retain  the  Guides  for  the 
"safety  and  protection"  of  consumers ' 
and  say  that  "(ijt  is  in  the  public  interest 
to  keep  Guides  in  place. "'  The  most 
commonly  mentioned  benefit  of  the 
Guides  is  that  they  assure  a  standard  of 
quality  to  consumers  that  is  not  too 
burdensome  to  industry  One 
commenter  noted  that  because  "(d]own 
is  a  product  that  is  diCBcult.  at  best,  for 
the  consumer  to  evaluate  •   •   •  there 
needs  to  be  a  standard  on  which  to  base 
the  quality  of  the  product."*  The 
commenters  believe  that  the  Guides 
have  "saved  monies  for  consiuners  and 
prevent  (ed]  profiteering  by  some 
processors"  *  and  offereid  a  "level 
playing  field  for  manufacturers. " ' 

Ine  commenters  generally  stated  that 
the  Guides  "have  not  imposed  costs  on 
purchasers"  6  and  that  "costs  imposed 
are  principally  costs  associated  with 
evaluation  of  down  to  determine 
acceptability  for  use  as  the  product  will 
be  labeled  and  advertised."^  Another 
commenter  added  that  "[t]he  Testing,  by 
nature,  is  very  time  consimiing  and 
costly;  but,  is  a  necessity  to  monitor  and 
control  and  ensure  the  purchaser 
receives  the  proper  product  quality."  ■ 

In  response  to  a  question  regarding 
changes  to  the  Guides  that  could 
increase  benefits  to  purchasers,  several 
commenters  recommended  the 
estabhshment  of  a  new  guide  addressing 
fill  power.'  which  measures  the  ability 
of  feathers  and  down  to  resist 
compression  as  pressure  is  placed  on  a 
sample  of  feathers  and  down.  The  term 
"fill  power"  appears  in  many 
advertisements  for  down  garments  and 


'  Conunsnt  B1S621300003,  Latter  frrmi  Brnmud  S. 
Uefamanat  1  ("Liebman  Comment").     . 

'Commant  615621300004.  Letter  from  Lerry  H. 
Werthaiear.  Down  Lite  International  at  I  ("Down 
Lite  Comment"). 

'Comment  B1M2130000S.  Letter  from  Donald  G. 
Thacker.  Manager  of  Product  Quality,  UL  Bean, 
Inc.  at  1  ("L.L.  Bean  Comment"). 

'Lietxnanpommentat  1. 

'Comment  8156213000010,  Letter  from  Chuck 
NorthctJtt.  Director  of  Quality  Aaauranca.  Pillowtex 
Corporation  at  1  ("Pillo%vtax  Coinroent"). 

^Comment  B1SS21300006.  Letter  from  Jerry 
Hanauer.  CEO  and  Chairman,  Pacific  Coaat  Feather 
Company  at  1  ("Pacific  Coast  Feelher  Coramenl"). 

'  LL.  Bean  Comment  at  i. 

•  Pillowtex  Comment  at  1. 

'  Ueboian  Comment  at  2:  Down  Ute  Comment  at 
4. 


comforters  and  is  occasionally  being 
used  in  down  pillow  ads. 

A  fill  power  guide  may  provide  a 
valuable  way  for  consumers  to  compare 
and  evaluate  faather  and  down 
products.  Currently,  however,  there  are 
many  tests  purporting  to  measure  fill 
power  that  provide  dlSsrent  results,  and 
therefore,  their  comparative  use  to 
consiuners  is  limited.  The  Commission 
has  learned  that  Japan  has  specified  a 
particular  fill  power  standanl  that  may 
be  an  appropriate  and  useful  standard 
for  use  in  the  United  States  as  well  as 

Erovide  a  basis  for  international 
armonization  of  industry  practices. 
Further,  like  a  possible  fill  power 
standard,  a  rating  system  measuring  the 
warmth  factor  of  down  products,  nimil^ir 
to  the  R- Value  ratings  for  home 
insulation,  may  be  an  alternative  way  to 
make  useful  claims  about  dovra 
products.  The  Commission  is  interested 
in  receiving  information  about  whether 
there  is  consensiis  on  how  to  measiire 
warmth  in  down  pnxiucts,  whether 
standards  for  warmth  factor  ratings 
exist,  how  stich  standards  work,  and 
whether  such  standards  are  as  useful  or 
more  useful  than  current  claims  about 
content  or  fill  power  claims. 

Accordingly,  to  determine  whether  to 
provide  guidance  on  these  issues,  the 
Commission  is  requesting  further 
information  about  fill  power,  the 
Japanese  fill  power  standard,  warmth 
factor  ratings  similar  to  R- Value,  and 
any  other  standards  for  meastuing  the 
qualities  of  feather  and  down  products. 
The  Commission  also  is  interested  in 
learning  whether  fill  power  claims  or 
other  warmth  fector  ratings,  if 
standardized,  are  more  useful  to 
consumers  than  percentage  claims,  and 
whether  new  guidance  on  fill  power  or 
other  warmth  fector  ratings  should 
replace  the  current  or  proposed 
guidance  on  percentage  content. 

One  commenter  expressed  concern 
about  the  use  of  fictitious  sale  prices  to 
market  feather  and  down  products,  'o 
Fictitious  pricing  is  a  selling  practice  by 
which  a  retailer  advertises  products  at 
inflated  prices  for  the  sole  purpose  of 
being  able  to  offer  a  large  discount  from 
the  original  price.  Although  the  Guides 
do  not  specifically  address  fictitious 
pricing  of  feather  and  down  products, 
such  practices  can  be  addressed  by  the 
general  prohibition  of  unfeir  or 
deceptive  practices  in  Section  5  of  the 
FTC  Act  along  with  the  Guides"  Section 
253.2  "Misrepresentation  in  general" 

In  response  to  the  question  regarding 
conflicts  with  other  laws  or  regulations, 
several  commenten  said  that  all  of  the   ■ 
states  that  regulate  this  industry  have 


itially  defened  to  the  FTC  Guides." 
Two  commenten  reconunended  that  all 
state  requirements  be  based  on  the 
federal  standard. '^  The  Commission 
appreciates  the  industry's  desire  for 
more  uniform  state  and  federal 
standards,  and  as  appropriate,  will 
continue  its  work  with  other 
enforcement  agencies  to  promote 
consistent  standards. 

In  response  to  the  question  about 
changed  technological  or  economic 
conditions  that  have  afiected  the 
industry,  two  commenters  said  that  they 
were  not  aware  of  €uiy  technological  or 
economic  changes  that  would  have  an 
impact  upon  the  Guides. '^  One 
commenter  noted,  however,  that 
"[ejconomic  conditions  have  changed 
significantly  in  that  more  down  and 
fisatherls]  are  imported  into  the  United 
Sutes.  and  it  is  difficult  to  monitor  and 
track  small  lots."'*  The  Commission 
will  continue  to  monitor  down  content 
claims  and  encourages  industry 
memben  and  other  interested  parties  to 
provide  information  to  the  Commission 
and  to  U.S.  Customs  regarding  possible 
violations  involving  imported  raw  stock. 

One  commenter  suggested  greater 
distribution  of  the  information 
contained  in  the  Guides  to  increase 
public  awareness  of  the  industry 
standards.) 3  When  this  regulatory 
review  is  completed,  the  Conmiission 
will  consider  developing  educational 
materials  that  the  Commission  and 
industry  memben  may  provide  to  both 
businesses  and  consumera.  Several 
industry  memben  suggested  that  more 
enforcemmt  would  benefit  consumera 
and  industry.  The  Commission  will 
continue  to  monitor  industry  practices 
and  will  take  enforcement  action 
punuant  to  the  FTC  Act  when 
appropriate. 

m.  Discnasion  of  Proposed 
Amendments  to  the  Goides 

The  Commission  has  pnliminarily 
determined,  subject  to  &ial  review  and 
approval  after  the  comment  period,  that 
it  will  make  the  following  amendments 
to  the  Guides: 

A.  Section  253.2 — Misrepresentation  in 
General  and  Section  253.3— Use  of 
Trade  Names,  Symbols,  Depictions,  etc. 

Section  253.2  "MisrepresenUtion  in 
general"  and  Section  253.3  "Use  of 


Down  Lila  ComiiMnl  at  2. 


*i  Uafaman  Cnmnmnt  at  2;  Pvific  Coaat  Ftathar 
Cooament  at  2:  Gamment  319621300008.  Latter 
frtmi  B«n)Binin  BaUar,  Vice  Praaidaiit  United 
FMthar  and  Down.  Inc  at  2  ("UFaO  CoaiaiHit"). 

■*  PlUowtaK  Comment  at  2:  UFkD  rn««m»,.«  ,1  j. 

•>  PKific  Coaat  Feathar  CamnMiu  at  2:  UFaO 
Cnmmwit  at  2. 

'*  PiUowtax  Comment  at  3. 
"  Id  at  1. 
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trade  names,  symbols,  depictions,  etc." 
include  outdated  language  to  describe 
the  Commission's  standard  for 
deception.  In  the  1994  FRN,  the 
Commission  proposed  replacing  this 
outdated  language  with  the 
Commission's  current  deception 
standard,  as  set  forth  in  Cliffdale 
Associates,  Inc.,  103  F.T.C.  110  (1984), 
and  stibsequent  cases.  The  Commission 
plans  to  amend  the  affected  sections  of 
the  Guides  accordingly. 

B.  Section  253.4 — Misuse  of  the  Term 
"Tan-O-QaU-Qlii" 

Section  253.4  prohibits  the  misuse  of 
the  term  'Tan-O-Quil-QM,"  which 
refen  to  a  chemical  treatment  developed 
by  the  U.S.  Army  Natick  Research, 
Development,  and  Engineering  Center 
("Nati(d:  Center")  to  enhance  the 
properties  of  fisathera  and  down. 
Between  1970  and  1980,  the  use  of  the 
Tan-O-Quil-QM  treatment  began  to 
decline,  in  large  part  due  to  the 
enforcement  of  clean  water 
requirements  that  made  the  treatment 
prohibitively  expensive.  Representatives 
from  the  American  Down  Association, 
the  California  Bureau  of  Home 
Fumi^iings  Laboratory,  the  Natick 
Center,  and  other  industry  memben 
confirm  that  the  treatm«it  is  not  used 
on  a  commercial  basis  today. 

The  1994  FRN  asked:  Is  there  a 
continuing  need  for  §  253.4  "Misuse  of 
the  term  Tan-O-Quil-QM*  "7  One 
commenter  noted  that  few  companies 
produce  Tan-O-Quil-QM  products  today 
but  thought  that  the  Commission  should 
retain  the  Guide  to  prevent  misuse  of 
the  term,"  and  three  other  commenten 
stated,  without  explanation,  that  there 
was  a  continuing  need  for  the  Guide.''' 

After  considerii^  all  the  information 
about  the  treatment,  the  Commission 
plans  to  eliminate  the  Guide  regarding 
the  Tan-O-Quil-QM  treatment  because: 
(1)  The  treatment  is  no  longer  used  on 
a  commercial  basis;  (2)  the  elimination 
of  the  Guide  does  not  prohibit  any 
industry  member  from  using  the 
tteatmmt  as  long  as  no 
misrepresentations  are  made;  and  (3)  the 
Guide  does  not  address  any  unique 
consumer  protection  issue  that  cannot 
be  addressed  by  Section  5  of  the  FTC 
Act,  which  prohibits  unfair  or  deceptive 
acts  or  practices,  and  by  Guide  Sections 
253.2  "Misrepresentation  in  general" 
and  253.3  "Use  of  trade  names,  symbols, 
depictions,  etc." 


C.  Section  253.6(e)— Testing 

In  response  to  the  question  regarding 
the  Guides'  burdens  and  costs,  some 
commenten  remariced  on  the  high  cost 
of  testing  the  composition  of  feather  and 
do%vn  products  as  provided  by  Section 
253.6(e)  "Testing."  Other  commenten 
said  that  the  cost  of  testing  products  for 
quality  assurance  was  "incontestably 
money  well  spent  and  of  benefit  to  the 
industry,  the  retail  industry,  and 
(»nsumen."  ■'  Other  than  the  testihg 
issue,  the  commenten  did  not  identify 
any  other  significant  burdens  or  costs 
that  the  Guides  have  imposed  on 
industry. 

The  Commission  preliminarily  has 
determined  to  make  two  amendments  to 
Section  253.6(e)  "Testing."  Fint,  the 
Commission  will  update  this  section  to 
include  reference  to  the  September  14, 
1965  and  October  25. 1968  amendments 
to  Federal  Standard  148a  entitled 
"Classification.  Identification,  and 
Testing  of  Feather  Filling  Material." 
This  nonsubstantive  amendment  merely 
provides  a  full  citation  to  Federal 
Standard  148a. 

Second,  the  Commission  plans  to 
amend  this  section  by  permitting  the 
use  of  less  costly  alternative  testing 
methods  that  yield  reliable  results. 
Although  considered  the  most  reliable 
test  method  by  laboratories  of 
enforcement  agencies.  Federal  Standard 
148a  is  also  recognized  to  be  a  very 
expensive  and  time-consuming  test 
Because  of  these  drawbacks,  five 
industry  commenten  recommended  that 
the  FTC  adopt  an  alternative  test 
(lethod  first  developed  by  ABFLO  and 
later  adopted  by  ASTM. '»  To  provide 
greater  flexibility  to  industry  while 
ensuring  test  reliability,  the  Commission 
plans  to  amend  this  section  to  permit 
use  of  any  competent  and  reliable 
scientific  test  method. 

D.  Section  253.10 — Cleanliness  of 
Filling  Material 

One  measure  of  cleanliness  of  dowm 
and  feather  products  is  the  "oxygen 
number,"  which  reflects  the  odddizable 
matter  content  such  as  blood  and 
excreta  in  the  plumage.  Cleaner 
products  have  lower  oxygen  numbera. 
Section  253.10  requires  that  dovim  and 


feather  products  be  clean  and  dkat 
products  have  an  oxygen  number  of  no 
more  than  20.^ 

One  commentw  reoommended  that 
the  oxygen  number  be  reduced  to  10 
because  modem  processing  equipment 
and  diemicals  produce  cleaner 
products,  and  other  countries  have 
limited  the  oxygen  number  to  10.^' 
Some  industry  memben  confirmed  that 
much  of  today's  product  is  routinely 
tested  to  have  oxygen  numben  between 
0-5.  so  an  oxygen  level  of  10  is  a 
reasonable  outer  limit.  Further,  several 
provinces  in  Canada  are  in  the  process 
of  adopting  a  r^ulation  requiring  an 
oxygen  number  of  10  or  lower. 
Therefore,  in  the  interest  of  harmonizing 
U.S.  and  Canadian  standards  and 
ensuring  cleaner  products  for 
consuinere,  the  Commission  plans  to 
lower  the  maximum  acceptable  oxygen 
number  from  20  to  10. 

E.  Section  253.11 — ^Disc7osure  as  to  Size 

Section  253.11  "Disclosure  as  to  size" 
requires  the  disclosure  of  the  "finished 
size"  instead  of  the  "cut  size"  of  down 
and  feather  sleeping  bags,  comfortera, 
pillows,  and  other  similar  industry 
products.  The  Commission  has 
determined  preliminarily  to  eliminate 
this  section  in  light  of  changes  in 
industry  practices  and  the  existanoe  of 
laws  in  nearly  all  of  the  states  that 
mandate  point-of-sale  disclosures 
similar  to  those  required  by  the  Section 
253.11.  There  are  no  known  violations 
of  this  section,  and  many  states  already 
have  laws  requiring  the  disclosure  of  tlie 
finished  sizes  of  filled  products.^^ 

IV.  Other  Issues  Raised  During  The 
Regulatory  Review  Process 

The  1994  FRN  and  the  comments 
received  in  response  to  the  FRN  raised 
questions  regarding  three  sections  of  the 
Guides:  Section  253.6(b)  "Waterfowl 
feather  products."  Section  253.8 
"Damaged  faathen,"  and  Section  253.6 
"Tolnances  in  filling  material."  The 
Commission  requests  additional  public 
comment  bef(»e  making  any  final 
changes  to  these  sections. 


I*  Uebman  Comment  at  3. 
"  Pacific  Coaat  Feather  Comment  at  2;  UFaD 
Comment  at  2;  PiUowtax  Comment  at  3. 


•■  Pacific  Coaat  Faather  Comment  at  1. 

■•  Comment  B1S621300001.  Lattar  from  A. 
Richard  Gaialer.  Chief  of  Paimsylvania't  Diviaion  of 
B«ddii«  and  Upbolctary  and  Vice  Praaidant  of 
ABFLO,  at  1  ("ABFLO  Comment");  Pacific  Coast 
Feather  Comment  at  2;  Coomient  B15621300007. 
Letter  frnn  WTilfocd  K.  Liaber,  Preaident 
Intematianal  Down  and  Faather  Teating  Laboratory 
CTDfTL")  at  1  ("TOFTL  Comment");  UF*D 
Comment  at  2;  Comment  B156213000O9,  Lattar 
from  Ho%nrd  C  Winalow,  Executive  Director, 
Amarian  Down  AsMcUtion  ("ADA"]  at  2  ("ADA 
Comment"). 


*  The  oocygan  numbar  of  20  is  maasimd  as 
follows:  20  grams  of  oxygen  per  100.000  pama  of 
sample.  The  Guide  refers  to  Federal  Standard  148a 
ibr  a  tast  method  to  determine  the  oxygen  numbar. 
The  Commission  plans  to  update  this  section  to 
include  refarance  to  the  September  14, 1965  and 
October  25,  ISBS  amendmenu  to  Federal  Standard 
14aa. 

21  Liabman  Comment  at  2. 

»  The  propoeed  eliminatioa  of  this  Section 
253.11  is  oonsistaot  with  the  repeal  of  the 
Commiasion's  Sleeping  Beg  Rule,  60  FR  65528 
(1S»5).  and  Tablecloth  Rule.  60  FR  65530  (1995). 
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A.  Section  253.6(bh-Wat»rfowt faather 
products 

Secticm  253.6(b)  permits  up  to  8% 
Donvraterfowl  feathers  in  waterfowl 
feather  products.  Chickens  and  turiwys 
are  the  main  vouroes  of  nonwaterfowl 
feathers,  and  geese  and  ducks  are  the 
main  sources  of  waterfowl  feathers.  One 
commenter  explained  that  lowering  the 
current  tolerance  of  nonwaterfowl 
feathers  from  8%  to  4%  will  not 
increase  costs  to  consumers  and  will 
provide  a  better  product  to  consimiers." 
One  commenter  recommended  the 
reduction  of  the  tolerance  because 
excessive  (i.e..  as  much  as  8%)  chicken 
and  turkey  fisathers  in  a  waterfowl 
feather  product  implied  that  there  had 
been  deliberate  adulteration  by  the 
addition  of  nonwaterfowl  feathers, 
which  have  fewer  benefits  than  goose 
and  duck  feathers. ^-^  Commenters 
explained  that  a  reduction  in  the 
tolerance  is  appropriate  because  geese 
and  ducks  are  not  commercially  fermed 
with  chickens  and  turkeys,  so  there 
should  be  very  little  natural 
contamination  of  waterfowl  with 
nonwaterfowl  feathers. ^3  Moreover,  the 
8%  tolerance  of  nonwaterfowl  feathers 
was  due.  in  part,  to  now  obsolete 
military  requirements  to  include  certain 
amounts  of  chicken  and  turkey  feathers 
in  military  down  and  waterfowl  feather 
products  specifications. 

The  Commission  has  tentatively 
determined  that  the  current  8% 
tolerance  of  chicken  and  tiukey  feathers 
in  goose  and  duck  products  should  be 
reduced,  but  solicits  comment  on 
whether  it  should  be  reduced  to  2%. 
rather  than  the  4%  recommended  by 
some  commenters.  A  2%  tolerance  of 
nonwaterfowl  feathers  in  waterfowl 
feather  products  will  match  the  long- 
established  tolerance  of  2% 
nonwaterfowl  feathers  in  down 
products  found  in  Section  253.6(a) 
"Down  products."  Because  the  raw 
material  source  for  goose  and  duck 
do%vn  and  feathers  is  the  same,  there 
appears  to  be  little  reason  for  having  a 
higher  nonwaterfowl  feather  tolerance 
for  waterfowl  feather  products  than  for 
down  products.  The  Commission 
therefore  requests  additional  public 
comment  regarding  the  appropriate 
limit  on  nonwaterfowl  feathers  in 
waterfowl  feather  produrts. 

B.  Section  253.8— Damaged  Feathers 

Section  253.8  "Damaged  feathers" 
provides  that  an  industry  product 
should  not  contain  damaged  feathers- 
feathers  that  have  been  broken,  damaged 


by  insects,  or  otborvrise  materially 
in)ured — in  excess  of  2%  of  the  total 
weieht  of  the  fUUng  material,  unless  the 
product  is  labeled  as  containing 
damaged  fiaetlMirs.  Products  identified  as 
"down"  pursuant  to  the  Guides  may 
contain  up  to  20%  non-down  pliunage: 

therefore,  the  2%  minrimiini 

undisclosed  domased  faathers  will 
comprise  10%  of  that  non-down 
plumage.  In  contrast,  products  filled 
entirely  with  feathers  may  not  contain 
undisclosed  damaged  fathers 
exceeding  2%  of  the  fiMthar  filling 

Five  commenters  addressed  this 
apparent  anomaly,  urging  that  the 
Guides  be  revised  to  substitute  a 
"percentage  of  the  total  weight  of  the 
Caather  content"  for  the  ciment  "2%  of 
total  fill  weight"  standard.^  According 
to  the  commenters,  the  ciurent  standard 
reflects  the  Guides'  focus  on 
predominantly  down  filled  products. 
Only  more  recently,  they  contend,  have 
predominantly  feather  filled  products 
proliferated.  Further,  a  "percentage  of 
the  feather  filling"  standard,  according 
to  industry  meinbere.  will  better  reflect 
reasonable  and  uncontrollable  damage 
to  feathers  that  occurs  natiually  as  a 
result  of  preening  and  pecking  by  the 
birds  and  subsequent  commercial 
processing  of  the  fill.'^ 

Because  the  current  standard  appears 
overly  restrictive  when  applied  to 
fiaather  products,  the  Cotomission  hss 
preliminarily  determined  to  amend  it. 
However,  because  four  commenters 
suggested  a  10%  ^a  limit,  and  the 
Commission  recently  received  a  report 
of  tests  conducted  by  members  of  the 
International  Down  and  Feather  Bureau* 
suggesting  that  a  7%  limit  is 
appropriate,^  the  Commission  requests 
additional  comment  regarding  the 
appropriate  limit  on  dunaged  feathers. 

C.  Section  253.6— Tolerances  in  Filling 
Material 

The  Commission  is  considering  the 
modification  of  certain  tolerances  in 
Section  253.6  "Tolerances  in  filling 
material."  There  may  be  a 
misimderstanding  regarding  the  purpose, 
and  use  of  the  Guides'  tolerances  for 
feather  and  down  percentage  claims. 
The  Guides'  tolerances  are  intended  to 
accommodate  the  imprecise  nature  of 
processing  and  manufactiuing  non- 
homogeneous  fiaather  and  down 
products.  Further,  as  stated  in  Section 
253.6(f]  of  the  Guides,  "[t]he  tolerances 


"  UFSDConuiMiUall. 

M  PKific  Com!  FmUim  Comment  at  1. 

^  ADA  Coaunnt  at  2;  PiUowtax  CoaoMnt  ai  3. 


>*  Down  Uta  CooBiMnt  at  2:  Pacific  CoMt  Faathar 
Coaunantat  1;  l/PSD  Coranwil  at  1:  AOAConunant 

at  1. 

"  Id 
"  Id. 

»  Uttar  from  WUford  K.  Uabw.  PMaldmt.  tDFTL 
(May  S.  1998). 


set  forth  in  this  section  are  not  to  be 
construed  to  permit  intentional 
adulteration."  When  the  Guides  were 
promulgated,  the  industry  stated  it  was 
nearly  imponible  to  manufacture  100% 
down  products:  the  Guides  therefore 
permitted  a  30%  tolerance  for  products 
advertised  or  labeled  as  "down,"  i.e., 
products  with  a  minimnm  of  70%  down 
and  plumules  may  be  advertised  or 
labeled  as  "down"  without  adtfitional 
disclosures  regarding  the  actual 
percentages  of  the  content. 

It  appears,  however,  that  an  increased 
minimnm  requirement  of  75%  down 
and  plumules  ciurently  may  be 
practicable  for  the  FTC  Guides.  A  75% 
down  and  plumules  standard  is 
embodied  in  the  laws  of  Canada,  a  U.S. 
partner  in  the  North  American  Free 
Trade  Agreement.  Adopting  a  75% 
standard  might  benefit  consumera  by 
achieving  greater  legal  uniformity 
between  the  U.S.  Gtddes  and  Canadian 
laws.  At  the  same  time,  the  extent  of 
these  benefits  is  difficult  to  quantify, 
and  some  indiistry  membere  have  stated 
that  the  benefits  would  be  insubstantial 
and  the  costs — in  dollars  and  consumer 
confosion — would  be  great.  Several  of 
the  questions  below  are  intended  to 
gather  informaticm  that  would  facilitate 
analysis  of  the  costs  and  benefits  of 
increasing  the  "doMm"  standard  to  75% 
down  and  pliunules. 

In  addition,  over  the  yeare,  the  30% 
tolerance  has  been  sppUed  to  feather 
and  down  products  advertised  or 
labeled  as  blends,  even  though  evidence 
suggests  that  the  down  industry  can 
produce  most  blends  of  feather  and 
down  products  to  ±5  percentage  points 
of  the  actual,  labeled  percentage.  For 
example,  although  the  industry  may  be 
capable  of  filling  a  blended  product 
labeled  "50%  down/50%  waterfowl 
feathers"  Mdth  feathers  and  down  equal 
to  45-55%  down  and  45-55% 
waterfowl  feathers,  industry  memben 
apply  the  Guides'  30%  tolerance  to 
produce  a  product  that  actually  consists 
of  35%  down,  5%  down  fiber,  and  60% 
other  plumage.  It  appeara  that  the 
industry  has  interpreted  the  tolerance  to 
allow  it  to  aim  for  the  tolerance  rather 
than  to  attempt  to  fill  the  product  with 
the  actual  labeled  amount  of  plwnage. 

Finally,  the  Commission  is  concerned 
that  with  the  current  disclosures, 
consumera  may  not  understand  how 
much  down  is  in  the  products,  and  may 
be  hampered  in  their  ability  to  evaluate 
price,  value,  and  quality.  "Hie 
Commission  is  therefore  considering  the 
following  options:  (1)  Tightening  the 
tolerance  for  blended  products  so  that 
the  tolerance  reflects  the  true 
manufecturing  abilities  of  the  industry; 
(2)  clarifying  that  the  tolerance  in  the 
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Guides  is  intended  to  accommodate 
manufacturing  difficulties  and  that  the 
intentional  practice  of  aiming  for  the 
minimum  tolerance  level  will  not  be 
condoned;  and  (3)  requiring  point-of- 
sale  (e.g.,  in  catalogs  and  on  product 
labels)  disclosure  of  actual  down 
content— for  example,  "Down — 
consisting  of  not  less  than  70%  down 
and  plumules."  The  Commission  seeks 
comment  on  these  options. 

V.  Questions 

1.  The  Commission  is  considering  the 
reduction  of  landfowl  feathera  in 
waterfowl  feather  products  to  match  the 
2%  tolerance  of  landfowl  feathera  for 
down  products.  Can  manufecturera  meet 
a  2%  tolerance  of  landfowl  feathera  for 
waterfowl  feather  products?  If  not, 
explain  why  the  tolerance  for  landfowl 
feathera  should  be  higher  in  waterfowl 
feather  products  than  in  down  products. 

2.  The  Commission  is  considering  an 
increase  in  the  permissible  amount  of 
undisclosed  damaged  feathera.  What  is 
the  appropriate  limit  on  damaged 
feathera  (7%,  10%,  or  some  other 
percentage)? 

3.  Do  the  Guides  continue  to  be  useful 
or  relevant  in  today's  down  industry?  If 
yes,  discuss  and  provide  examples  of 
the  usefulness  or  relevance  of  the 
Guides. 

4.  Are  there  widely  accepted 
standards  that  accurately  measure  the 
warmth  of  feather  and  down  products, 
e.g.,  fill  power,  warmth  factor  rating 
similar  to  R- Value,  or  other  standards? 
Should  the  Commission  consider 
adopting  Guides  that  set  forth  standards 
to  measure  the  warmth  of  feather  and 
down  products? 

5.  How  do  consumers  interpret  claims 
about  fill  power  or  warmth  factor 
ratings?  Is  fill  power  or  a  warmth  factor 
rating  a  better  indicator  of  warmth, 
durability,  or  comfort  than  the 
percentage  or  amount  of  down?  Are  fill 
power  or  warmth  factor  claims 
becoming  more  important  than 
percentage  down  claims?  What  woujd^ 
be  the  costs  and  benefits  of  adopting  fill 
power  or  warmth  factor  standards? 

6.  What  would  be  the  costs  and 
benefits  of  adopting  the  fill  power 
standards  used  in  Japan?  Should  the 
Commission  adopt  the  fill  power  test 
method(s)  used  in  Japan  or  any  other 
nation? 

7.  What  are  the  costs  and  benefits  of: 

a.  Requiring  point-of-sale  disclosure 
(i.e.,  in  mail  order  catalogs  and  on 
visible  product  labels)  of  actual  down 
and  plumules  content  in  the  form 
"Down — consisting  of  not  less  than  70% 
down  and  plumules";  and/or 

b.  Tightening  the  tolerance  for  blends 
of  feathera  and  down  by  requiring  that 


the  actual  percentage  of  feathera  or 
down  found  in  the  product  be  ±5%  of 
the  advertised  or  labeled  content? 

8.  Since  the  Guides  were  issued,  what 
efiiects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on: 

a.  The  Guides; 

b.  The  costs  and  ability  of 
manufecturera  to  fill  products  labeled  as 
"down"  with  the  minimum  of  70% 
down  and  plumules;  and 

c.  The  costs  and  ability  of 
manufecturera  to  fill  blended  products 
with  the  labeled  percentages  of  down 
and  feathera;  e.g.,  if  the  product  is 
labeled  "50%  down/50%  waterfowl 
feathera",  are  manufacturera  able  to  fill 
the  product  with  actual  50%  down  and 
plumules? 

9.  Because  products  containing  a 
minimum  of  70%  down  and  plumules 
may  be  identified  as  "down,"  is  there 
any  incentive  to  manufecture  products 
that  contain  more  than  70%  down  and 
plumules?  If  products  that  contain  more 
than  70%  down  and  plimiules  are 
produced,  how  are  such  products 
marketed  to  distinguish  them  from 
"down"  products  that  contain  the 
minimum  70%  down  and  plumules? 
Provide  any  information  to  show 
consumer  interest  or  disinterest  in 
purchasing  products  that  contain  more 
than  70%  down  and  plumules. 

10.  What  would  be  the  costs  and 
benefits  to  (a)  industry  and  (b) 
consumera  if  the  Commission  were  to 
increase  &t)m  70%  to  75%  the 
minimum  down  and  plumules  required 
for  products  to  be  advertised  or  labeled 
with  the  term  "down"? 

11.  Canadian  regulations  require  a 
minimum  of  75%  down  and  plumules 
in  products  that  are  labeled  "down." 
Does  maintaining  the  current  U.S. 
minimum  standard  of  70%  down  and 
plumules  for  products  that  are 
advertised  or  labeled  "down"  impair  the 
U.S.  industry's  ability  to  efficiently 
export  products  to  Canada? 

List  of  Subjects  in  16  CFR  Part  253 

Advertising,  Labeling,  Filling 
material.  Trade  practices. 

By  direction  of  the  Commission. 
Donald  S.  Qaric. 
Secntary. 
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SECURITIES  AND  EXCHANGE 
COMMSSION 

17CFRPart240 

[Relaeat  No.  34-37860;  F8e  No.  S7-27-6f| 
RIN3235-AH04 

Books  and  Records  Requirements  for 
Brokers  and  Dealers  Under  the 
Securities  Exchange  Act  of  1934 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
for  comment  amendments  to  the  broker 
dealer  books  and  records  rules.  The 
proi>osed  amendments  clarify,  modifv 
and  expand  recordkeeping  requiremants 
with  resp>ect  to  purchase  and  sale     ' 
documents,  customer  records, 
associated  person  records,  customer 
complaints,  and  certain  other  mattera.  In 
addition,  the  proposed  amendments 
specify  certain  types  of  books  and 
records  that  broker-dealere  must  make 
available  in  their  local  offices.  The 
Commission  is  proposing  amendment' 
to  the  books  and  records  rules  in 
response  to  certain  concerns  raised  by 
membere  of  the  North  American 
Securities  Administratore  Association 
("NASAA").  The  proposed  amendme  its 
are  intended  to  obligate  broker-dealers 
to  make  and  retain  certain  additional 
records  that  would  be  valuable  to  state 
regulatora  during  examination  and 
enforcement  proceedings. 
DATES:  Comments  must  be  received  on 
or  before  December  27,  1996. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW..  Stop 
6-9,  Washington.  DC  20549.  Comments 
may  also  be  submitted  electronically  at 
the  following  E-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-27-96.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Electronically  submitted 
comment  lettere  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
vkrww.sec.gov). 

FOR  FURTHER  INFORMATXM  CONTACT: 
Michael  A.  Macchiaroli,  (202)  942- 
0131;  Peter  R.  Geraghty,  (202)  942-0i/7: 
or  Matthew  G.  McGuire,  (202)  942- 
7103;  Office  of  Risk  Management  and 
Control,  Division  of  Market  Regulation 
Securities  and  Exchange  Commission. 
450  Fifth  Sti«et,  NW.,  Washington,  DC 
20549. 
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SUPPLaMNTARY  MFOMUTION: 

L  Introdnctioa 

Section  17(a)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
requires  registered  broker-dealen  to 
make,  keep,  furnish,  and  disseminate 
records  and  reports  prescribed  by  the 
Commission  "as  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Exchange  Act.>  Rules  17a-3  and  17a-4 
under  the  Exchange  Act  specify 
minimum  requirements  with  respect  to 
the  records  that  must  be  made  by 
tnoker-dealers  as  well  as  the  periods 
during  which  such  records  and  other 
documents  relating  to  the  iHoker- 
dealer's  business  must  be  preserved.' 

In  1993,  a  NASAA  Committee 
("NASAA  Committee")  commenced 
work  on  a  model  state  regulation  to 
supplement  the  books  and  records 
requirements  set  forth  m  Rules  17a-3 
and  17a-4.  The  NASAA  Committee 
otwerved  that  the  existing  Commission 
books  and  records  requirements  do  not 
obUgate  broker-dealers  to  make  and 
retam  certain  types  of  records  that 
would  be  valuable  to  state  regulators 
during  examination  and  enforcement 
proceedings.  In  addition,  the  NASAA 
Committee  noted  that  several  states  had 
commenced  independent  efforts  to 
develop  supplemental  books  and 
records  requirements  and  expressed 
concern  about  the  potential  diCBculties 
that  would  result  if  inconsistent  books 
and  records  requirements  emerged  from 
these  independent  efforts. 

The  NASAA  Committee  determined 
that  supplementary  rules  should  be 
required  with  respect  to  purchase  and 
sale  documentation,  registered 
representatives,  customer  investment 
objectives,  customer  complaints, 
exceptional  or  unusual  numerical 
occurrences,  background  information  on 
underwritten  or  recommended 
securities,  commtuiications,  contracts 
and  agreements,  marketing  materials, 
and  licenses.  In  addition,  the  NASAA 
Committee  determined  that 
supplemental  requirements  should 
specify  the  types  of  records  that  broker- 
dealers  must  make  available  in  each  of 
their  local  offices  and  should  contain 
requirements  obligating  broker-dealers 
to  cooperate  with  inspections  and 
investigations  by  state  regulators.  The 
NASAA  Committee  released  a  final  draft 
of  its  model  regulation  ("NASAA 
Model")  in  August  1995.  which  it 
presented  for  membership  approval  at 
NASAA's  October  1995  meeting. 


At  the  October  meeting,  the 
Commission  rhairman  stated  that 
supplemental  state  books  and  raoords 
requirements  would  impoee  a 
substantial  burden  on  Iwoker-dealers 
because  of  the  likelihood  that  each 
state's  requirements  would  not  be 
consistent  with  thoee  adopted  by  other 
states.  The  Chairman  fiiitner  noted  that 
modification  of  the  Commission's  books 
and  recorda  riiles  would  be  a 
considerably  less  burdensome  means  of 
accomplishing  the  NASAA  members' 
obiectives  than  would  be  the 
development  of  supplemental  state 
requirements.  The  NASAA  membership 
thereafter  voted  to  defer  taking  further 
action  with  respect  to  the  NASAA 
Model  in  order  to  give  the  Commission 
an  opportimity  to  develop  appropriate 
amendments  to  its  books  and  records 
rules.' 

n.  Piupused  Amendments  and 
Discussion 

In  preparing  the  proposed 
amendments  to  Rules  17a-3  and  17a-4, 
Commission  staff  members  met  with  the 
NASAA  Conunittee  on  several  occasions 
to  discuss  the  specific  concerns  of  state 
securities  regulators.  The  NASAA 
Committee  advised  that  state 
examinations  of  broker-dealers  are 
frequently  hindered  by  the  abaence  of 
relevant  records  in  local  offices,  by  long 
delays  in  producing  required  records 
from  a  central  location,  and  by  po<»ly 
organized  records.  In  addition,  the 
NASAA  Committee  repotted  that  certain 
provisions  of  the  Commission's  current 
books  and  records  rules  have  been 
interpreted  differently  by  broker- 
dealers,  reffulators,  hearing  officers,  and 
courts,  and  that  clarification  of  the 
requirements  of  such  provisions  would 
assist  regulatory  enforcement  initiatives. 
Finally,  the  NASAA  Committee 
indicated  that  requiring  broker-dealer« 
to  maintain  certain  admtional  types  of 
books  and  records  would  facilitate  state 
regulators'  efforts  to  monitor  and  control 
the  broker-dealer  industry  and  would 
increase  levels  of  customer  protection. 

In  general,  the  proposed  amendments 
to  Rule  17a-3  will  require  broker-dealers 
to  generate  local  office  blotters,  to 
record  supplemental  information  on 
brokerage  order  memoranda,  to  create 
customer  account  forms,  and  to 
maintain  additional  records  concerning 
associated  persons,  customer 
complaints,  and  exceptional  numerical 
occurrences.  The  proposed  amendments 


'15US.C.  78q(«|(l). 

»  J  7  CFR  240, 1 7«-1  anrt  240  » 7a-4. 


^Ttte  CommiMion  nolM  that  tb*  National 
SacuritiM  Marksu  Iraprovaroant  Act  of  ISM, 
tignad  by  tha  Praaidant  on  Octobar  11.  iMe. 
contaiiu  a  proviaion  that  prohibita  itataa  boat 
adopting  aupplamsnt  hooka  and  racorda 
raquirementa. 


to  Rule  17a-4  wrill  reouire  Ivoker-dealerr. 
to  preserve  certain  additional  types  of 
reoords.  including  advertising  and 
marketing  materials,  registrations  and 
llosnaes,  audit  and  examination  reports, 
records  conoemlng  recommended 
securities,  and  nmniialf  relating  to 
compliance,  supervision,  and 
procedures.  In  addition,  the  proposed 
amendments  to  Rule  17a-4  will  clarify 
and  modify  the  Commission's  existing 
requirements  concerning  preservation  of 
certain  correspondence  and  contracts. 
Finally,  the  propoaed  ameadments  to 
Rule  17a-4  will  supplement  the  existing 
standards  concerning  the  organization 
of  books  and  records,  will  require 
broker-dealers  to  designate  a  principal 
to  be  responsible  for  hooks  and  records 
compliance,  and  will  require  broker- 
dealers  to  make  certain  records  available 
in  each  of  their  local  offices.  A 
discussion  of  the  proposed  amendments 
follows. 

A.  Blotters  and  hfemoranda 

Rule  17a-3(a)(l)  specifies  the 
Commission's  current  requirements 
concerning  records  of  purchases  and 
sales  of  securities,  receipts  and 
deUveries  of  securities,  and  receipts  and 
disbursements  of  cash.  The  proposed 
amendments  will  add  a  requirement 
that  records  of  purchases  and  sales  of 
securities  for  customer  accounts  be 
accessible  with  respect  to  the  activities   ' 
of  each  local  office. 

The  propoaed  amendments  also 
specify  certain  additional  information 
that  broker-dealers  will  be  required  to 
include  in  the  memoranda  of  brokerage 
orders  currently  required  by  Rule  1 7a- 
3(a)(6).  Existing  requirements  specify 
that  brokerage  memoranda  include 
information  concerning  the  terms  and 
conditions  of  the  order,  the  account  for 
which  the  order  is  entered,  the  times  of 
mtry  and  execution,  and  the  execution 
price.  The  proposed  amendments  add 
requirements  that  each  memorandum 
indicate  which  associated  person 
entered  the  order  and  also  indicate 
whether  the  order  was  solicited  or 
unsolicited. 

B.  Additional  Records  Concerning 
Associated  Persons 

Rule  17a-3(a)(12)  currently  specifies 
the  types  of  records  that  a  broker-dealer 
must  maintain  v^th  respect  to  each  of 
its  associated  persons.  Ln  addition  to 
basic  background  information,  the 
existing  rule  requires  a  broker-dealer  to 
maintain  records  of  each  associated 
person's  employment  and  disciplincuy 
history.  The  proposed  amendments  will 
add  a  new  Rule  17a-3(a)(20),  which 
designates  several  supplementary  types 
of  associated  person  records  that  a 
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broker-dealer  must  maintain.  These  new 
records  include  registration  and 
Ucensing  materials,  agreements  between 
•associated  persons  and  the  broker- 
dealer,  customer  complaint  information, 
and  client  trading  records  for  each 
associated  person.  It  is  the  view  of  the 
Commission  that  many  of  these 
supplemental  records  consist  of 
documents  that  broker-dealers  would 
routinely  keep  in  the  course  of  operating 
their  businesses.  However,  the  NASAA 
Committee  has  indicated  that  a  statutory 
specification  of  the  precise  records  that 
broker-dealers  must  maintain  with 
respect  to  associated  persons  will 
facilitate  inspection  and  enforcement 
actions  by  regulat(Hy  authorities. 
In  addition,  proposed  Rule  17a- 
3(a)(21)  vsrill  add  a  requirement  that 
broker-dealers  maintain  a  list 
identifying  each  of  their  associated 
persons  and  designating  the  local  office 
where  each  associated  person  conducts 
the  greatest  portion  of  his  or  her 
business.  The  NASAA  Committee  has 
indicated  that  state  investigations  are 
sometimes  delayed  because  broker- 
dealers  store  associated  person  records 
in  several  offices.  Proposed  Rule  17a- 
3(a)(21),  in  conjimction  with  proposed 
Rule  17a-4(l)(l),  is  intended  to  address 
this  issue.  In  combination,  these  rules 
will  require  all  records  concerning  each 
associated  person  to  be  stored  where 
such  associated  person  conducts  most  of 
his  or  her  business. 

C.  Account  Forms 

Proposed  Rule  17a-3(a)(16)  creates  a 
new  Commission  requirement  that 
broker-dealers  maintain  an  account  form 
for  each  customer  account.  The  required 
accoimt  form  will  include  basic 
identification  and  backgroimd 
information  about  a  customer,  as  well  as 
a  designation  of  the  customer's 
investment  objective(s)  and  a 
specification  of  the  approximate 
percentage  of  investment  capital  that  the 
customs  would  like  to  allocate  to 
speculative  investments.  The  associated 
person  responsible  for  each  account  and 
a  principal  of  the  broker-dealer  must 
sign  or  initial  each  account  form  to 
indicate  approval  of  the  contents.  It  is 
the  understanding  of  the  Conunission 
that  most  broker^lealers  currently 
collect  and  maintain  records  of  most  of 
the  informatian  that  they  will  be 
required  to  include  on  the  proposed 
accoimt  forms. 

Proposed  Rule  17a-3(a)(16)  will  apply 
with  respect  to  both  new  and  existing 
customer  accounts.  The  Commission 
recognizes  that  it  will  be  difficult  as  a 
practical  matter  for  broker-dealers  to 
prepare  the  reqiiired  account  forms  for 
existing  customers  immediately  upon 


adoption  of  the  new  rule.  Accordingly, 
the  Commission  initially  proposes  a 
one-year  period  from  the  date  of 
adoption  of  the  proposed  rule  as  an 
appropriate  time  frame  for  broker- 
dealers  to  comply  with  respect  to 
existing  customer  accoxmts.  The 
Commission  is  expressly  soliciting 
comments  concerning  the  feasibility  of 
this  phase-in  period. 

Proposed  Rule  17a-3(a)(16)  also  will 
require  that  the  material  contents  of  a 
new  or  changed  customer  account  form 
be  sent  to  the  customer  for  confirmation. 
In  order  to  minimize  burdens  and  allow 
maximiun  flexibility  for  broker-dealers 
who  send  commimications  to  their 
customers  from  a  central  location,  the 
proposed  rule  will  permit  a  broker- 
dealer  to  send  a  customer  an  alternate 
document  containing  a  copy  of  the 
material  contents  pf  the  account  form 
rather  than  a  copy  of  the  account  form 
itself.  In  addition,  the  proposed  rule 
will  not  require  that  the  signatures  or 
initials  of  the  associated  person  and 
principal  of  the  broker-dealer  be 
included  on  any  alternate  document 
sent  to  a  customer  for  confirmation. 

Proposed  Rule  17a-3(a)(16)  will 
require  a  designation  on  account  forms 
of  each  customer's  investment 
objective(8)  fiom  a  list  of  defined 
objectives.  In  instances  where  a 
customer  designates  multiple  objectives, 
one  of  which  includes  speculation,  the 
proposed  rule  will  require  a 
specification  of  the  approximate 
percentage  or  range  of  percentages  of 
investment  capital  to  be  dedicated  to 
speculation.  Ine  proposed  amendments 
do  not  include  a  definition  of  the  term 
"^)eculation."  Accordingly,  the 
Commission  is  eiqnessly  requesting 
cx)inment8  concerning  whether  suc^  a 
definition  should  be  provided  and 
su^esting  possible  definitions. 

Ine  Commission  recognizes  that  the 
percentage  of  speculative  investments  in 
a  customer's  portfolio  coidd  change  as 
a  result  of  numerous  factors  outside  of 
a  broker-dealer's  control,  including 
changes  in  the  relative  market  prices  of 
securities,  changes  in  the 
characterizations  of  specific  securities 
(e.g.,  non-speculative  to  speculative),  or 
changes  in  a  portfolio  resulting  from 
customer  actions  sudi  as  adding  to  or 
withdrawing  funds  from  the  account. 
Accordingly,  broker-dealers  might 
interpret  the  proposed  rule  as  implying 
an  obligation  to  monitor  all  customm 
accounts  for  adherence  to  the 
designated  speculative  percentage  or 
might  be  concerned  that  the  designated 
speculative  percentage  provided  on  the 
customer  accoimt  form  will  serve  as 
dispositive  evidence  of  a  broker-dealer's 
failure  to  fulfill  its  suitability 


obligations  if  at  any  time  a  customer's 
speculative  holdings  exceed  such 
percentage. 

In  response,  the  Commisnon  notes 
that  the  requirements  to  desigiute  a 
speculative  percentage  are  not  intended 
to  create  any  monitoring  obligation.  In 
addition,  while  the  designated 
percentage  will  be  useful  in  assessing 
the  suitability  of  recommendations 
made  by  a  broker-dealer,  it  is  only  a 
factor  to  be  considered  in  determining 
whether  a  broker-dealer  has  fulfilled  its 
suitability  obligations  to  a  particular 
customer. 

The  Commission  recognizes  that  a 
customer's  financial  situation  and 
investment  preferences  will  vary  over 
time.  In  order  to  ensure  that  the 
required  account  forms  have  enduring 
value  as  an  indicator  of  customer 
choices,  proposed  Rule  17a-3(a)(16) 
includes  a  one-year  updating 
requirement  writh  respect  to  the 
investment  objectives  designated  on 
each  customer's  account  form.  The 
Commission  is  aware  of  the  potential 
burdens  presented  by  the  annual 
updating  requirement.  Accordingly,  the 
Commission  is  expressly  soliciting 
suggestions  of  less  burdensome 
alternatives  that  would  nevertheless 
provide  broker-dealers  and  regulators 
with  a  reasonably  current  indication  of 
each  customer's  investment  objectives. 

The  Commission  also  recognizes  that 
the  nature  of  the  businesses  of  certain 
types  of  broker-dealers  may  render 
unnecessary  the  account  form 
requirements  of  proposed  Rule  17a- 
3(a)(16).  Therefore,  the  Commission  is 
expressly  soliciting  suggested  standards 
for  the  exemption  of  categories  of 
broker-dealers  from  the  proposed 
accoimt  form  requirements. 

D.  Complaints 

Rules  17a-3  and  17a-4  do  not 
currently  contain  any  express 
requirements  concerning  oral  or  written 
customer  complaints  that  are  delivered 
to  a  broker-dealer.  The  proposed 
amendments  add  a  new  Ride  17a- 
3(a)(17),  which  will  require  broker- 
dealers  to  maintain  files  of  written 
materials  relating  to  customer 
complaints.  In  addition,  proposed  Rule 
17a-3(a)(17)  will  require  broker-dealers 
to  make  and  keep  written  memoranda  of 
oral  customer  complaints  alleging 
certain  types  of  fraud  and  theft. 

hi  drafting  the  Rule  17a-3(a)(17) 
memoranda  requirement,  the 
Commission  attempted  to  respond  to  the 
NASAA  Committee's  view  that  such 
memoranda  would  be  of  considerable 
value  to  state  regulators  in  their  efforts 
to  identify  particularly  problematic 
registered  representatives  and  broker- 
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dealer  offices.  However,  io  order  to 
avoid  unnecessary  burdens,  the  rule 
does  not  require  a  wrinen  memofandum 
where  an  oral  customer  complaint  is  the 
result  of  customer  misimderstanding  or 
misinterpretation  and  the  complaint  is 
quickly  and  completely  explained  or 
resolved  to  the  customer's  satisfaction. 
This  exception  to  the  written 
memorandum  requirement  specifies  that 
a  customer  who  makes  such  an  oral 
complaint  must  be  advised  to  send  a 
written  complaint  if  the  customer 
remains  unsatisfied  with  the  broker- 
dealer's  explanation  or  has  further 
concerns  reearding  the  matter. 

Proposed  Rule  17a-3(a)(17)  expressly 
specifies  that  the  requirement  to  prepare 
a  written  memorandum  concerning 
certain  oral  complaints  does  not  convert 
the  complaint  into  a  reportable  event  for 
piirpoaes  of  Form  U— 4  or  other  reporting 
requirements.  In  addition,  proposed 
Rule  17a-3(a)(17)  requires  broker-dealers 
to  provide  routine  notification  in 
account  statements  that  customers 
should  set  their  complaints  in  writing  in 
order  to  establish  an  independent  record 
of  the  complaint.  This  final  requirement 
is  intended  to  address  the  NASAA 
Committee's  concern  that  ttome  broker- 
dealers  have  adopted  a  practice  of 
discouraging  their  customers  from 
delivering  written  complaints. 

E.  Other  Required  Records 

In  addition  to  the  records  described  in 
the  preceding  paragraphs,  the  proposed 
amendments  to  Rule  17a-3  will  require 
broker-dealers  to  create  convmission  and 
compensatiou  records  and  activity 
reports  of  unusual  numerical 
occurrences,  such  as  fiequent  trading  in 
customer  accounts,  unusually  high 
commissions,  or  an  unusually  high 
number  of  trade  corrections  or  cancelled 
transactions.  The  proposed  amendments 
will  also  modify  the  definition  of 
"associated  person'  in  Rule  17a- 
3(a)(12)(ii)  to  codify  an  existing 
interpretation  of  such  term. 

The  proposed  amendments  will  add 
several  new  items  to  the  record- 
preservation  requirements  of  Rule  1 78- 
4.*  The  new  types  of  records  include 
copies  of  advertisements  and  marketing 
materials,  information  relating  to 
underwritten  or  recommended 
securities,  registratious  and  licenses, 
audit  and  examination  reports,  and 
manuals  relating  to  compliance, 
supervision,  and  procedures. 
Furthermore,  the  proposed  amendments 
will  augment  and  clarify  the  existing 
record  maintenance  standards  set  forth 


*  tn  addilion.  the  propustid  axnendmants  include 
»  .acdiricalion  of  Rule  l78-4(bM8|  thai  corrects  a 
typngraphicei  Hirer 


in  Rule  17a-4(b)(4)  with  respect  to 
Qommunicatloos  and  in  Rule  17a-4(b)(7) 
with  respect  to  written  agreements. 

F.  Record  Retention  Periods 

Rules  17a-4(a)  and  17ft-4(b)  currently 
require  broker-dealers  to  preserve 
specified  types  of  records  for  six  and 
three  years,  respectively.  In  addition. 
Rule  17a~4(a)  records  must  be 
maintained  for  the  fint  two  years  in  an 
"easily  accessible  place,"  while  Rule 
17a-4(b)  recfwds  must  be  maintained  for 
the  first  two  years  in  an  "accessible 
place." 

The  NASAA  Committee  has  indicated 
that  the  designated  record  retention 
periods  in  Rules  17a-4(a)  and  17a-4(b) 
do  not  provide  clear  standards  to  state 
regulators  concerning  record 
accessibility  requirements.  In  addition, 
the  Commission  believes  that  advances 
in  record-storage  technologies  and 
decreased  reliuice  on  paper  records  by 
broker-dealers  have  minimized  the 
relevance  of  the  provisions  in  such  rules 
that  vary  the  accessibility  requirements 
during  the  designated  record  retention 
periods.  Accordingly,  the  proposed 
amendments  modify  Rules  17a-4(a)  and 
17a-4(b)  to  require  broker-dealers  to 
maintain  the  specified  records  in  an 
"easily  accessible  place"  for  the  entire 
retention  period.  "The  Commission 
expressly  requests  comments 
concerning  any  burdens  that  might  be 
imposed  on  broker-dealers  by  this 
proposed  modification. 

G.  Record  Form  and  Access 

The  NASAA  Committee  has  advised 
the  Commission  that  some  inspections 
and  investigations  of  broker-dealers  are 
hindered  by  delays  in  producing  records 
or  by  poorly  maintained  records.  While 
the  Commission  is  sensitive  to  the 
importance  of  this  issue,  the 
Commission  and  membere  of  the 
NASAA  Committee  share  the  view  that 
obligations  to  cooperate  with 
inspections  and  investigations  by  state 
securities  authorities  should  be 
addressed  primarily  through  state 
regulations  rather  than  through  the 
Commission's  books  and  records  rules. 
Accordingly,  the  NASAA  Committee 
has  pre{>ared  a  model  production  and 
access  rule  attached  as  Exhibit  A  to  this 
document.  The  model  production  and 
access  rule  sets  cooperation  standards 
for  broker-dealers  and  references  Rules 
17a-3  and  17a— 4  with  respect  to 
substantive  record-keeping 
requirements.  It  is  our  understanding 
that  the  NASAA  Committee  intends  to 
submit  this  model  production  and 
access  rule  to  the  NASAA  membership 
for  adoption. 


The  proposed  amendments  will 
modify  and  augment  the  Commission's 
current  reccnd  productian  and 
organization  requirements  set  forth  in 
Rule  17a-4(i)  in  order  to  make  these 
requirements  consistent  writh  correlating 
provisioiis  in  NASAA 's  proposed  model 
production  and  acoees  rule.  Similarly, 
the  proftosed  amendments  establish  a 
definition  for  the  term  "promptly"  in 
Rule  17a-4(j)  that  is  consistent  with  the 
document  production  obligations  in 
NASAA 's  propoeed  model  production 
and  access  rme.  The  definition  specifies 
that  requested  records  must  be 
produced  immediately  when  the  records 
are  located  in  the  office  where  the 
request  is  made  and  within  three 
business  days  if  the  requested  records 
are  not  located  in  such  office. 

H.  Local  Office  Access;  Designation  of 
Principal 

Proposed  Rule  17a-4(l)  will  adopt  a 
new  requirement  that  broker-dealers 
make  available  certain  records  in  each 
of  their  local  offices.  This  proposed 
requirement  was  developed  to  address 
the  NASAA  Committee's  concern  that 
storage  of  records  in  distant  locations 
can  be  an  impediment  to  some 
inspections  and  investigations.  The 
records  that  must  be  available  in  local 
offices  consist  of  items  that  the  NASAA 
Committee  believes  are  essential  to 
conducting  effective  inspections. 
Required  records  include  certain 
blotters  of  the  local  office's  activities, 
memoranda  of  brokerage  orden, 
complaint  and  correspondence  files, 
associated  person  records,  and  customer 
accoimt  forms.  In  order  to  accommodate 
centralized  electronic  record  storage 
systems  used  by  some  broker-dealers 
and  to  minimize  the  overall  biuden  of 
the  local  office  requirements,  proposed 
Rule  I7a-4{1)  specifies  that  the  ability  to 
display  the  necessary  records 
electronically  in  a  local  office  and 
immediately  produce  printed  copies 
will  satisfy  the  rule.  The  Commission 
also  attempted  to  minimize  the  burden 
of  this  proposed  rule  by  limiting  the 
local  office  record  availability  period  to 
three  yean.  In  addition,  broker-dealers 
can  comply  with  the  proposed  rule's 
requirements  with  respect  to  single- 
agent  offices  if  the  required  local  office 
records  are  made  available  in  certain 
other  offices  of  the  broker-dealer. 

Finally,  proposed  Rule  17a-4(k)  will 
require  each  broker-dealer  to  designate 
a  principal  for  purposes  of  the  books 
and  records  rules.  The  designated 
prindpal's  responsibilities  include 
indicating  approval  of  records  such  as 
outgoing  correspondence  and  marketing 
materials. 
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m.  Raqnaet  for  Comments 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  proposed  amendments.  As  noted 
above,  the  Commission  specifically 
requests  comments  from  broker-dealers 
on  the  feasibility  of  the  proposed  one- 
year  phase-in  period  with  respect  to  the 
accoimt  form  requirement  for  existing 
customers,  on  possible  definitions  for 
the  term  "speculation,"  on  possible 
alternatives  to  the  annual  accoimt  form 
investment  objective  updating 
requirement,  on  the  desirability  of 
exempting  certain  categories  of  broker- 
dealers  from  the  proposed  account  form 
requirement,  and  on  the  desirability  of 
modifying  the  record  accessibility 
requirements  of  Rules  17a-4(a]  and  17a- 
4(b). 

IV.  Costs  and  Benefits  of  the  Proposed 
Amendments  and  Their  Effects  on 
Competition 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  proposed 
amendments  to  Rules  17a-3  and  17a-4, 
commentera  are  requested  to  provide 
analyses  and  data  relating  to  costs  and 
benefits  associated  with  any  of  the 
proposals  herein.  The  Commission 
preliminarily  believes  that  compliance 
burdens  presented  by  the  proposed 
amendments  will  not  be  substantial  and 
that  the  proposed  amendments  will 
significantly  increase  levels  of  customer 
protection. 

In  addition,  section  23(a)  of  the 
Exchange  Act  requires  the  Commission, 
in  adopting  rules  under  the  Exchange 
Act,  to  consider  the  anti-competitive 
effects  of  such  rules,  if  any.  and  to 
balance  any  impact  against  regulatory 
benefits  gained  in  terms  of  furthering 
the  purposes  of  the  Exchange  Act.^  'Hie 
Commission  preliminarily  has 
considered  the  proposed  amendments  to 
Rules  17a-3  and  17a-4  in  light  of  the 
standards  cited  in  section  23(a)(2)  and 
believes  preliminarily  that,  if  adopted, 
they  would  not  likely  impose  any 
significant  burden  on  ccmipetition  not 
necessary  or  appropriate  in  furtherance 
of  the  Exchange  Act,  in  that  any  burden 
imposed  would  be  less  than  that 
imposed  by  individual,  and  possibly 
divergent,  state  regulations.  The 
Commission  solicits  commenters'  views 
regarding  the  effects  of  the  proposed 
rules  on  competition. 

V.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

In  accordance  with  5  U.S.-C.  603.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis 


("IRFA")  conconing  the  proposed 
amendments.  The  IRFA  notes  that  the 
purpose  of  the  proposed  amendments  is 
to  facilitate  the  efforts  of  federal  and 
state  agencies  in  protecting  investors 
and  indicates  that  the  Commission 
believes  that  the  proposed  amendments 
are  necessary  to  ensure  that  registered 
broker-dealers  keep  books  and  records 
that  are  sufficient  to  permit  state  and 
federal  regulators  to  undertake  complete 
operational  examinations.  The  IRFA 
further  indicates  that  the  proposed 
amendments  would  affect  all  broker- 
dealers,  including  the  approximately 
5.250  small  broker-dealere,  but  notes 
that  the  requirements  of  the  proposed 
amendments  vten  designed  to  minimize 
additional  burdens.  The  IRFA  indicates 
that  the  proposed  amendments  would 
require  broker-dealere  to  adjust  their 
recordkeeping  and  reporting  practices, 
to  update  certain  customer  information 
records  on  an  annual  basis,  and  to 
modify  their  record  storage  systems.  The 
IRFA  adds  that  no  federal  securities 
laws  duplicate,  overlap,  or  conflict  with 
the  proposed  amendments  and  states 
that  the  Commission  does  not  believe 
that  any  less  burdensome  alternatives 
are  available  to  accomplish  the 
objectives  of  the  proposed  amendments. 

The  Commission  encourages  the 
submission  of  written  comments  with 
respect  to  any  aspect  of  the  IRFA. 
Written  comments  will.be  considered  in 
preparation  of  the  Final  Regulatory 
Flexibility  Analysis,  if  the  proposed 
amendments  are  adopted.  Such 
comments  will  be  placed  in  the  same 
public  file  as  that  designated  for  the 
proposed  amendments  themselves.  A 
copy  of  the  IRFA  may  be  obtained  by 
contacting  Matthew  G.  McGuire, 
Division  of  Market  Regulation. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549,  (202)  942-7103. 

VI.  Papenroric  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995.^  and  the  Commission  has 
submitted  them  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  writh  44  U.S.C.  3507(d)  and 
5  CFR  1320.11.  The  tiUe  for  the 
collection  of  information  is:  "Proposed 
Books  and  Records  Amendments." 

A.  Collection  of  Information  Under 
Proposed  Books  and  Recmds 
Amendments 

The  Proposed  Books  and  Records 
Amendments  would  require  registered 


sSa»lSU.S.C7Sw(a)(2). 


•44U.S.C.3501arMq. 


broker-dealers  to  mwintwin  information 
with  respect  to  purchase  and  sale 
documents,  customer  information, 
associated  person  information,  customer 
complaints,  and  certain  other  matters. 

fi.  Proposed  Use  of  Infonnation 

The  information  collected  punuant  to 
the  Proposed  Books  and  Records 
Amendments  would  be  used  by  the 
Commission,  self-regulatory 
organizations,  and  representatives  of 
state  securities  regulatory  authorities. 
No  govenunental  agency  or  third  party 
woiUd  regularly  receive  any  of  the 
information  described  above.  The 
Commission,  self-regulatory 
organizations,  and  state  securities 
regulatory  authorities  would  use  the 
records  required  by  the  Proposed  Books 
and  Records  Amendments  in 
examinations  and  investigations  of 
broker-dealers. 

C.  Respondents 

The  Proposed  Books  and  Records 
Amendments  would  apply  with  respect 
to  all  of  the  approximately  8,500  broker- 
dealers  that  are  currentiy  registered  with 
the  Commission.  However,  most  of  the 
provisions  of  the  Proposed  Books  and 
Records  Amendments  would  apply  only 
with  respect  to  the  approximately  5,300 
broker-dealers  who  do  business  with  the 
general  public. 

D.  Total  Annual  Reporting  and 
Recordkeeping  Burden 

The  hour  burden  of  the  Proposed 
Books  and  Records  Amendments  would 
vary  widely  because  of  differences  in 
the  levels  of  activities  of  the 
respondents  and  because  of  differences 
in  the  current  recordkeeping  systems  of 
the  respondents.  Most  of  the 
requirements  of  the  Proposed  Books  and 
Records  Amendments  involve 
collections  of  information  that  typical 
broker-dealere  already  maintain  as 
customary  and  usual  business  practices 
or  in  compliance  with  existing 
regulations.  Accordingly,  the  additional 
anniiAl  burden  created  by  most  of  the 
new  requirements  of  the  Proposed 
Books  and  Records  Amendments  will 
not  be  substantial. 

The  Commission  believes  that  the 
only  provision  of  the  Proposed  Books 
and  Records  Amendments  that  will 
present  a  significant  new  burden  to 
broker-dealers  is  the  annual  account 
form  updating  requirement  of  proposed 
Rule  17a-3(a)(16).  Broker-dealers 
currently  maintain  approximately 
46,000.000  customer  accounts.  The 
Commission  estimates  that 
approximately  10%  of  the  customer 
accounts  of  a  typical  broker-dealer  will 
require  updating  each  year  and  that  it 
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will  require  approximately  five  minutes 
for  a  typical  broker-dealer  to  update 
each  such  customer  account.  Inus,  the 
Commission  estimates  that 
approximately  383,333  hours  (five 
minutes  times  4,600,000  updated 
customer  accounts)  would  be  required 
by  the  account  form  updating 
requirement  of  propowd  Rule  17a- 
3(a)(16)  in  each  year. 

Other  than  the  account  form  updating 
requirement,  the  provisions  of  the 
ProfKned  Books  and  Records 
Amendments  should  create  only 
minimal  annual  compliance  burdens. 
Variables  relating  to  the  recordkeeping 
practices  and  levels  of  customer 
business  of  broker-dealers  make  it 
difficult  to  estimate  the  precise  burden 
of  the  Propoaed  Books  and  Records 
Amendments.  However,  baaed  on 
conversations  with  members  of  the 
securities  industry  and  based  on  the 
Commission's  experience  in  this  area, 
the  Commission  estimates  that,  in 
addition  to  the  requirement  of  updating 
account  forms  pursuant  to  the 
provisions  of  proposed  Rule  17a- 
3(a)(16),  the  Proposed  Books  and 
Records  Amendments  should  result  in 
an  increase  of  approximately  2%  of  the 
time  that  a  typical  broker-dealer  spends 
making  records  required  by  Rule  17a-3 
and  an  Increase  of  approximately  2%  of 
the  time  that  a  typiau  broker-dealer 
spends  making  records  required  by  Rule 
17a-4. 

The  current  estimate  of  the  time 
required  to  comply  with  the  existing 

Erovisions  of  Rule  17a-3  is  one  hour  per 
roker  per  working  day.  Thus,  the 
Commission  estimates  that  complying 
with  the  propoaed  amendments  to  Rule 
17a-3  (other  than  updating  account 
forms  pursuant  to  proposed  Rule  17a- 
3(a)(16))  should  require  an  additional 
42.330  hours  per  year  (1.2  minutes  per 
working  day  times  249  working  days 
times  8,500  broker-dealers).  The  ciirrent 
estimate  of  the  time  required  to  comply 
with  the  existing  provisions  of  Rule  17a- 
4  is  also  one  hour  per  broker  per 
working  day.  Thus,  the  Commission 
also  estimates  that  complying  with  the 
proposed  amendments  to  Rule  17a-4 
should  require  an  additional  42,330 
hours  per  year  (1.2  minutes  per  working 
day  times  249  working  days  times  8,500 
broker-dealers). 

In  addition  to  the  time  necessary  to 
make  the  required  records,  the  Proposed 
Books  and  Riacords  Amendments  would 
also  impose  burdens  on  respondents  in 
connection  with  storing  the  new  types 
of  records  and  in  connection  with 
compljring  with  new  record  access 
requirements.  Variations  in  the  current 
record  storage  systems  of  respondents 
make  it  difficult  for  the  Commiasion  to 


provide  any  meaningful  estimate  of  the 
costs  of  these  burdens  to  a  typical 
respondent.  To  the  extent  that  the 
additional  records  required  by  the 
Proposed  Books  and  Records 
Amendments  can  be  stored  and 
produced  for  inspectioh  by  electronic 
means,  the  additional  costs  should  not 
be  substantial. 

Finally,  the  Proposed  Books  and 
Records  Amendments  will  impose 
burdens  oo  respondents  in  ccMinection 
with  necessary  modifications  to  their 
record  storage  systems.  Variations  in  the 
currant  record  storage  systems  of 
respondents  make  it  difficult  for  the 
Commission  to  provide  any  meaningful 
estimats  of  the  costs  of  thme  burdens  to 
a  typical  respondent.  However,  the 
Commission  notes  that  such  burdens 
would  be  one-time  expenses  rather  than 
recurring  costs. 

E.  GenanJ  Infonnation  about  the 
Collection  of  Infonnation 

The  collection  of  information  under 
the  Proposed  Books  and  Records 
Amendments  would  be  mandatary.  The 
information  collected  pursuant  to  Rules 
17a-3(a)  (17).  (19).  and  (21)  would  be 
retained  for  six  years.  The  information 
collected  pursuant  to  Rules  17a-3(a)(18). 
17a-4(b)(4).  (7).  (10).  and  (11),  and  17a- 
4(e)(5)  would  be  retained  for  three  years. 
The  information  collected  pursuant  to 
Rule  17a-4(a)(16)  would  be  retained  for 
six  years  following  the  closing  of  the 
related  customer's  accoimt.  Tne 
information  collected  pursuant  to  Rule 
17a-4(d)  would  be  retained  for  the  life 
of  the  enterprise  or  any  successor 
enterprise.  The  information  collected 
pursuant  to  Rule  17a-3(a)(20)  would  be 
retained  for  three  years  following  the 
termination  of  employment  or  other 
connection  with  the  broker-dealer  of  the 
related  associated  person.  The 
information  collected  pursuant  to  Rule 
17a-4(e)(6)  would  be  retained  for  three 
years  after  the  date  of  the  termination  of 
use  of  such  information.  In  general,  the 
information  collected  pursuant  to  the 
Proposed  Books  and  Records 
Amendments  would  be  held  by  the 
respondent.  The  Commission,  self- 
regiUatory  organizations,  and  state 
securities  regulatory  authorities  would 
only  gain  possession  of  the  infonnation 
upon  request.  Any  information  received 
by  the  Commission  piirsuant  to  the 
PropxMed  Books  and  Records 
Amendments  would  be  kept 
confidential,  subject  to  the  provisions  of 
the  Freedom  of  Information  Act.  5 
U.S.C.  552. 

F.  Request  for  Comment 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  to: 


(i)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proposed  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 

(iii)  Enhance  the  qiiality.  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology.  ' 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Inframation  and  Regulatory 
Afiairs.  Washington.  DC  20503.  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz. 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20540.  and  refer  to  File 
No.  S7-27-96.  OMB  is  required  to  make 
a  decision  concerning  the  collections  of 
information  between  30  and  60  days 
after  publication  of  this  release  in  the 
Federal  Register,  so  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of  thi« 
publication. 

Vn.  Statutory  Analysis 

The  amendments  are  proposed 
pursuant  to  the  authority  conferred  on 
the  Commission  by  sectitm  17(a)(1)  of 
the  Exchange  Act. 

List  of  Subjects  in  17  CFR  Part  240 

Brokers;  Reporting  and  recordkeeping 
requirements;  Seciirities. 

For  the  reasons  set  forth  in  the 
preamble.  Title  17  Chapter  U  of  the 
Code  of  Federal  Regulation  is  proposed 
to  be  amended  as  follows: 

PAFU  240— GENERAL  RULES  AND 
REQULATI0N8,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

AadMrtty:  15  U.S.C  77c.  77d.  77g,  77J. 
77i.  77eee.  77ggg.  77imn.  77ua,  77m.  78c. 
78d,  78f.  78i.  78j.  78k.  78/,  78m,  78n.  78o, 
78p.  78q.  78«,  78w.  78x.  78/J(d).  79q.  79t. 
80a-20,  80a-23,  80s-29.  80B-37.  80b-3.  80b-4 
and  80b-ll,  imleas  otharwise  noted. 
•         •         •         •         • 

2.  Section  240.17a-3  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(1),  revising  paragraph 
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(a)(6).  adding  paragra]^  (a)(16),  (a)(17), 
(a)(18).  (a)(19).  (a)(20).  and  (a)(21).  and 
(f)  to  read  as  follows,  and  removing  and 
reserving  paragraph  (a)(12)(ii): 

f24ai7»4    Reoofdstobemadabyoartiin 
exchange  membefa,  brokers  and  dealera. 

(a)  •  *  • 

(1)  *  •  *  The  blotters  (or  other  records 
of  original  entry)  containing  an  itemized 
daily  record  of  all  purchases  and  sales 
of  securities  for  accounts  of  ciistomers 
of  such  member,  broker  or  dealer  shall 
be  maintained  so  that  such  records  are 
accessible  with  respect  to  the  activities 
of  each  local  office  of  such  member, 
broker  or  dealer. 

•  •        •        •        • 

(6)  A  memorandiun  of  each  brokerage 
order,  and  of  any  other  instruction, 
given  or  received  for  the  purchase  or 
sale  of  securities,  whether  executed  or 
imexecuted.  Such  memorandum  shall 
show:  The  terms  and  conditions  of  the 
order  or  instructions  and  of  any 
modification  or  cancellation  thereof;  the 
acooimt  for  which  entered;  the  time  of 
entry;  the  price  at  which  executed,  if 
any;  information  identifying  the 
associated  person  who  entered  the  order 
on  behalf  of  the  ciistomer.  information 
identifying  whether  the  transaction  was 
solicited  or  unsolicited;  and,  to  the 
extent  feasible,  the  time  of  execution  or 
cancellation.  Orders  entered  pursuant  to' 
the  exercise  of  discretionary  authority 
by  such  member,  broker  or  dealer,  or 
any  associated  person  thereof,  shall  be 
so  designated.  Ilie  term  instruction 
shall  be  deemed  to  include  instructions 
between  partners  and  employees  of  a 
member,  broker  or  dealer.  The  term  time 
o/enfry  shall  be  deemed  to  mean  the 
time  when  such  member,  broker  or 
dealer  transmits  the  ordw  or  instruction 
for  execution  or,  if  it  is  not  so 
transmitted,  the  time  when  it  is 
received. 

•  •        •        •        * 

(12)  •  *  • 
(ii)  [Reserved] 

•  •        •        •        • 

(16)  An  "account  form"  for  every 
customer  accoimt: 

(i)  Each  account  form  shall  be 
approved  by  the  associated  person 
responsible  for  such  account  (who,  in 
the  case  of  a  new  account.  shaU  be  the 
associated  person  who  opened  such 
accoimt)  and  a  principal  of  the  member, 
broker  or  dealer.  Approval  by  the 
associated  person  and  principal  shall  be 
indicated  by  signature  or  individual 
initials  and  date  of  signature  or 
initialing  on  each  account  form.  A 
member,  broker  or  dealer  shall  send  to 
each  customer,  no  later  than  30  calendar 
days  after  the  date  of  the  first 


transaction  execution  for  the  account  of 
such  customer,  a  copy  of  such 
customer's  account  form  or  an  alternate 
document  containing  all  required 
information  set  forth  on  such  account 
form.  The  account  form  or  alternate   • 
document  shall  include  or  be 
accompanied  by  a  prominent  statement 
advising  the  customer  that,  if  any 
information  on  the  account  form  or 
alternate  document  is  incorrect.  |he    ' 
customer  should  mark  any  correteOeitg 


percentages  of  investment  capital 
dedicated  to  speculation  or  su<±  similar 
high-risk  objective  shall  be  specified.  No 
investment  c4))ective  shall  be  maiked  or 
otherwise  indicated  on  an  account  form 
unless  specified  or  expressly  authorized 
by  the  customer,  llie  investment 
objectives  on  customer  account  forms 
shall  be  designated  upon  opening  a  new 
account  and  updated,  if  required,  on  an 
annual  basis  thereafter, 
(iii)  The  neglect,  refusal,  or  inability 


and  return  the  account  form  or  altematb^  of  a  customer  to  provide  the  required 


document  to  the  member,  brdrar  or 
dealer.  Within  30  days  of  receipt  from 
a  customer  of  any  corrections  or  changes 
to  the  contents  of  an  account  form  or 
alternate  document,  a  member,  broker  or 
dealer  shall  send  a  copy  of  the  revised 
account  form  or  alternate  document  to 
such  customer  and  to  the  associated 
person  who  is  responsible  for  such 
customer's  accoimt. 

(ii)  Each  account  form  shall  contain 
the  following  information: 

(A)  For  natural  persons,  the 
customer's  name.  Social  Security 
number  (or  other  identifying  tax 
number),  address  and  telephone 
number,  age,  marital  status  and  number 
of  dependents,  educational  level, 
employment  status  including 
occupation  and  employer's  name, 
aimual  income,  and  net  worth 
(excluding  value  of  primary  residence). 
In  the  case  of  a  joint  account,  such 
information  shall  be  included  for  each 
individual  on  the  joint  account. 

(B)  For  customers  other  than  natural 
persons,  the  name  of  the  entity,  its 
address,  telephone  number,  Internal 
Revenue  Service  employer 
identification  number,  and  the  name 
and  telephone  number  of  the  individual 
or  individuals  at  that  entity  authorized 
to  effect  securities  transactions  in  that 
account. 

(C)  A  designation  of  the  customer's 
investment  CK>jective(s).  fitim  a  Ust  of 
objectives  that  shall  include  a  definition 
of  each  category  of  objective  in  simple - 
language.  If  speculation  or  a  similar 
hi^-risk  objective  is  among  the 
alternatives  presented,  such  objective 
must  be  presented  as  an  independent 
category  on  the  list  of  objectives  and 
may  not  be  presented  on  the  list  in 
combination  with  any  other  category  of 
objective.  Any  definition  of  speculation 
or  a  similar  high-risk  objective  shall 
state  that  such  investments  involve  a 
high  risk  of  loss  that  may  exceed  the 
losses  in  general  market  averages  on  any 
specific  day  or  over  a  longer  period  of 
time.  Where  a  customer  designates 
multiple  investment  objectives,  and  one 
of  the  objectives  is  speculation  or 
similar  high-risk  objective,  the 
approximate  percentage  or  range  of 


N4nformation  for  such  customer's  account 
form  shall  excuse  a  member,  broker  or 
d^er  from  obtaining  such  required 
information,  provided  that  the  member, 
broker  or  dealer  maintains  a  written 
memorandum  of  such  customer's 
neglect,  refusal,  or  inability  to  provide 
the  required  information. 

(17)(i)  Customer  complaint  files 
containing  all  correspcmdenoe, 
memoranda,  and  other  documents 
received  or  generated  in  connection 
with  any  complaint  by  or  on  behalf  of 
a  customer.  Customer  complaint  files 
shall  also  include  a  record  showing 
what  action,  if  any.  has  been  taken  by 
the  member,  broker  or  dealer  in 
response  to  each  complaint.  Customer 
complaint  files  must  be  accessible  by 
associated  person  name  and  local  office 
location.  Each  local  office  shall 
maintain  a  customer  complaint  file  that 
can  be  sorted  by  associated  person  name 
for  all  complaints  involving  that  office. 
Local  office  customer  complaint  files 
shall  include,  at  a  minimum,  the 
complaint  and  the  response  or 
resolution,  if  any. 

(ii)  Any  oral  complaint  from  a 
customer  received  by  an  employee  of  a 
member,  broker  or  dealer  alleging  fects 
that,  if  true,  would  constitute  theft, 
conversion  of  funds  or  securities, 
unauthorized  trading,  churning, 
misrepresentation  or  lack  of  material 
disclosure,  lack  of  suitability,  or 
falsification  of  records,  must  be  noted  in 
a  memorandum  containing  the  name 
and  address  of  the  complainant,  the 
customer  account  number,  and  the  date 
of  the  complaint.  The  memorandum 
shall  be  prepared  by  a  branch  manager, 
principal,  or  compliance  department 
employee  of  the  member,  bn^er  oc 
de^er.  For  purposes  of  Form  U-4  and 
other  reporting  requirements,  the 
preparation  of  such  a  memorandum 
shall  not  convert  an  oral  complaint  into 
a  reportable  event.  It  shall  not  be 
necessary  to  prepare  a  memorandum  of 
an  oral  complaint  in  instances  where: 

(A)  The  oral  complaint  is  clearly  the 
result  of  a  misunderstanding  or 
misinterpretation  by  the  customer. 

(B)  llie  nature  of  the 
misunderstanding  or  misinterpretation 
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is  fully  explained  to  the  customer  by  an 
employee  of  the  member,  broker  or 
dealer:  and 

(C)  The  employee  who  explain*  the 
misunderstanding  or  misinterpretation 
also  advises  the  customer  that,  if  the 
customer  is  not  satisfied  with  the 
explanation  or  has  further  concerns 
regarding  the  matter,  the  customer 
should  send  a  written  complaint  to  the 
broker-dealer,  and  provides  the 
customer  with  the  appropriate  address 
to  send  such  written  complaint 

(iii)  Every  member,  broker  or  dealer 
shall  routinely  notify  its  customers  in  a 
prominent  notice  on  its  customer 
account  statements  that  customers 
should  put  their  complaints  in  writing 
in  order  to  establish  an  independent 
record  of  the  complaint.  Sucn  notice 
shall  also  advise  customers  of  the 
address  and  telephone  number  of  the 
office  or  department  of  the  member, 
broker  or  dealer  where  complaints 
should  be  directed. 

(iv)  Customer  complaint  files  need  not 
include  copies  of  litigation  and 
arbitration  documents  if  these 
docTiments  are  referenced  in  the 
customer  complaint  files  and  such 
documents  are  readily  available  to 
representatives  of  a  securities  regulatory 
authority. 

(18)  Records  of  all  commissions, 
overrides,  and  other  compensation 
(including  any  bonus]  identified  by  each 
transaction  to  the  extent  earned  or 
accrued  specifically  for  that  transaction, 
the  person  or  persons  receiving  the 
compensation,  the  customer  account 
number,  the  date  the  transaction 
occurred,  the  amount  of  compensation, 
and  the  name  of  the  security  involved. 
To  the  extent  that  compensation  is 
based  on  factors  other  than 
remuneration  per  trade,  such  as  a  total 
production  system  or  bonus  system,  the 
member,  broker  or  dealer  must  be  able 
to  demonstrate  and  to  document,  upon 
request,  the  method  by  which  the 
compensation  paid  was  earned. 

(19)  Activity  reports  to  identify 
exceptional  numerical  occurrences, 
such  as  frequent  trading  in  customer 
accounts,  unusually  high  commissions, 
or  an  unusually  high  number  of  trade 
corrections  or  cancelled  transactions,  for 
management's  attention  and 
information.  For  the  purpose  of  this 
paragraph  (a)(19),  the  systems  and 
criteria  used  to  generate  such  activity 
reports  shall  be  determined  by  each 
member,  broker  or  dealer,  as  long  as  the 
system  and  its  parameten  are 
reasonably  designed  to  monitor  levels  of 
activity  in  accounts  that  may  warrant 
further  review  and  analysis  by 
management.  Actual  copies  of  activity 
reports  need  not  be  retained  by  a 


r,  broker  or  deakr  if  the  member, 
broker  or  daaJer  nM«nta<n«  through 
electronic  storage  the  data  naoaaaary  to 
create  or  racreata  promptly  tfaa  recjuirad 
activity  lepoits  upon  request  by 
rapraeantativaa  ol  a  aacoritias  regulatory 
authority. 

(20)  Tlia  following  records  with 
respect  to  each  aaaociatad  parson  of 
such  mambar.  broker  or  dealer. 

(i)  All  rsgistration  applicatim  forms 
(Form  U-4),  tennination  form*  (Form 
US),  and  amandmants.  which  forms 
and  amandmants  shall  be  mantially 
executed,  including  complete 
documentation  as  to  any  "yes"  answer 
pertaining  to  diadplinary  history  on 
Form  U-4  (including  items  reported  on 
a  Diaclosure  Reporting  Page). 

(ii)  All  lioanses  or  other 
docimientation  showing  registration 
with  state  securities  jurisdictions  or  self- 
regulatory  organizations. 

(iii)  All  contracts  and  other  records 
pertaining  to  the  relationship  between 
each  aaeociated  parson  and  the  member, 
broker  or  dealer. 

(iv)  A  summary  of  each  associated 
person's  compensation  agreement  with 
the  member,  broker  or  dealer,  including 
commission  schedules  and  details  of 
any  commission  overridiv. 

(v)  Copies  of  all  written  inquiries  and 
customer  complaints  concerning  each 
associated  person  (for  purpoees  of  this 
paragraph  (a)(20)(v).  a  member,  broker 
or  dealer  shall  not  be  required  to 
include  copies  of  fitigation  and 
arbitration  documents  among  the 
required  records  so  long  as  such 
documents  are  referanoMi  in  the  records 
and  are  readily  available  for  inspection 
by  representatives  of  a  securities 
regulatory  authority). 

(vi)  Records  showing  that  upon  every 
change  in  licenaing  affecting  an 
associated  person,  such  associated 
person  has  oeen  notified  of  such  change, 
including  any  restrictions  or  other 
provisions  affecting  the  aasociated 
person's  license. 

(vii)  A  client  trading  record  listing  all 
trades  in  chronological  order  for  all 
customera  of  each  associated  parson. 
including  the  items  specified  in 
paragraph  (a)(1)  of  this  section  and  the 
total  dollar  amount  of  remuneration  per 
trade  (if  applicable)  to  the  associated 
person  (if  remuneration  is  on  other  than 
a  per-trade  basis,  such  as  on  a  total 
production  system  or  a  bonus  system  for 
each  office,  the  records  required  by 
paragraph  (a)(18)  of  this  section  shall 
apply  in  lieu  of  the  requirement  to 
maintain  remuneration  records  on  a  per 
trade  basis). 

(21)  A  cunent  list  identifying  any 
internally  assigned  number  for  each 
associated  person  and  a  designation  of 


the  local  office  of  the  member,  broker  or 
dealer  wfaara  each  aasociated  person 
ocmducts  die  grsatast  p—»^«"*^gt  of  such 
associated  person's  business  for  such 
member,  farokar  at  dealer. 

(f)  When  used  in  this  section: 

(1)  The  term  OMModated  pmon  shall 
men  a  paitner,  oCBoer.  director, 
aslesman,  trader,  manager,  or  any 
employee  tmnrfUng  funds  or  securities 
or  efiacting  sny  transactions  in.  or 
inducing  or  sttampting  to  induce  the 
purchase  cv  sale  of  any  security,  or 
otherwise  soliciting  trsnsacticHia  or 
accounts  for  such  member,  broker  or 
dealer. 

(2)  The  tenn  local  offica  means  any 
location  where  an  assodiatad  person 
regularly  conducts  the  business  of 
handling  funds  or  securities  or  efiecting 
any  transactions  in,  or  tnduring  or 
sttampting  to  induce  the  purchase  or 
sale  of  any  security,  or  otherwise 
soliciting  tranaections  or  accounts  for  a 
member,  brokar  or  dealer. 

(3)  The  term  principal  shall  mean  an 
individual  registered  with  the  National 
Association  of  Securities  Oealera,  hic.  as 
a  principal  or  branch  manager  of  a 
member,  broker  or  dealer. 

(4)  The  term  securities  regulatory 
authority  shall  mean  the  Commission,  a 
state  securities  regulatory  agency,  or  a 
self-regulatory  organization. 

3.  Section  240.17a-4  is  amended  by 
revising  paragraphs  (a),  (b)(1).  (b)(4), 
(b)(7).  (c).  (d).  (e)(1).  (i),  and  the 
tatroductory  text  to  paragraph  (b)(8), 
and  adding  paragraphs  (b)(10),  (b)(ll), 
(eXS).  (e)(6),  (k),  (1),  and  (m)  and  to  read 
as  followrs: 


fMai7»4 


to  be 


by 


(a)  Every  member,  broker  and  dealer 
8ub)ect  to  §  240.17a-3  shall  preserve  for 
a  period  of  not  less  than  six  yean  in  an 
easily  accessible  place  all  records 
required  to  be  made  pursuant  to 

S  240.17a-3(a)(l),  (2),  (3).  (5),  (17).  (19) 
and  (21). 

(b)  Every  such  member,  broker  and 
dealer  shall  preserve  for  a  fwriod  of  not 
less  than  three  yean  in  an  easily 
accessible  place: 

(1)  All  records  required  to  be  made 
pursuant  to  §240.17a-3(a)(4).  (6),  (7), 
(8),  (9).  (10).  and  (18). 
•        •        •        «        • 

(4)  Originals  of  all  communications 
received  and  copies  of  all 
communications  sent  by  such  member, 
broker  <a  dealer  (including  inter-office 
memoranda  and  communications) 
relating  to  its  business,  and  a  record  that 
all  outgoing  communications  have  been 
approved  by  a  principal  of  the  member. 
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broker  or  dealer.  Communications  files 
shall  be  maintained  in  each  local  office 
with  respect  to  communications  sent 
from  or  received  by  that  office,  but 
communications  sent  from  or  received 
at  a  central  location  of  a  member,  broker 
or  dealer  may  be  maintained  at  such 
central  locaticm.  Records  of  principal 
approval  of  the  outgoing 
communications  of  a  member,  broker  or 
dealer  may  be  kept  at  a  central  rec(»d 
storage  location  rather  than  at  each  local 
office.  Correspondence  sent  with 
identical  text,  including  any 
handwritten  notes,  to  two  m  more 
customera  may  be  recorded  by  one  copy 
and  a  list  of  recipients.  All 
conunimicaticms  pertaining  to  a  specific 
customer  account  that  are  sent  from  or 
received  at  any  local  office  of  a  member, 
broker  or  dealer  shall  be  preserved  with 
all  other  communications  pertaining  to 
that  customer  account  that  have  been 
sent  bom  or  received  at  the  same  local 
office. 

•  •        •        •        • 

(7)  All  written  agreements  (or  copies 
thereof)  entered  into  by  such  member, 
broker  or  dealer  relating  to  his  business 
as  such,  including  agreements  with 
respect  to  any  account.  Written 
agreements  for  purposes  of  this 
paragraph  (b)(7)  shall  include  all  written 
contracts,  options  agreements,  margin 
agreements,  and  discretionary  trading 
agreements  between  the  customer  and 
the  member,  broker  or  dealer.  The 
customer  shall  receive  a  copy  of  every 
written  contract  or  agreement  between 
the  customer  and  the  member,  broker  or 
dealer. 

(8)  Records  which  contain  the 
following  information  in  support  of 
amounts  included  in  the  report 
prepared  as  of  the  audit  date  on  Form 
X-17A-5  (§  249.617  of  this  chapter)  Part 
n  or  Part  nA  and  in  annual  audited 
financial  statements  required  by 
§240.17a-5(d). 

•  *        •        •        • 

(10)  All  advertisements,  marketing 
materials,  sales  scripts,  and  other  paper 
or  electronic  records,  including  audio 
and  video  tapes,  used  by  the  member, 
broker  or  dealer  or  any  associated 
peraon  to  offer  or  sell  any  security.  This 
provision  includes  documents  and  other 
records  that  are  intended  exclusively  for 
internal  use.  All  documents  and  other 
records  used  by  the  member,  broker  or 
dealer  or  any  associated  person  to  offer 
or  sell  any  security  shall  be  approved  by 
a  princ^>al,  a  record  of  whose  approval 
must  be  maintained. 

(11)  Any  information  relating  to  the 
basis  for  any  recommendation  of  a 
security  by  the  member,  broker  or  dealer 
with  respect  to  each  security  that  is 


imderwrittm  by  the  membm,  broker  or 
dealer  and  each  security  that  the 
member,  broker  or  dealer  trades  as 
principal  and  recommends  to  its 
customera.  Tbe  requirement  of  this 
paragraph  (b)(ll)  shall  not  be  deemed  to 
supersede  the  requirem^ts  of 
§  240.15c2-ll  with  respect  to  any 
securities  for  which  a  member,  broker  or 
dealer  publishes  quotations  or  submits 
such  quotations  for  publication. 

(c)  Every  such  member,  broker  and 
dealer  shall  preserve  for  a  period  of  not 
less  than  six  yean  after  the  closing  of 
any  customer's  account  any  account 
cards  or  records  that  relate  to  the  terms 
and  conditions  with  respect  to  the 
opening  and  maintenance  of  such 
account  and  any  account  forms  required 
by§240.17a-3(a)(16). 

(d)  Every  such  member,  broker  and 
dealer  shall  preserve  dviring  the  life  of 
the  enterprise  and  of  any  successor 
enterprise  all  Forms  BD  (§  249.501  of 
this  chapter),  all  Forms  BDW 

(§  249.501a  of  this  chapter),  and 
amendments  to  such  Forms,  which 
Forms  and  amendments  shall  be 
manually  executed,  all  licenses  or  other 
documentation  showing  registration 
with  state  securities  jurisdictions  and 
self-regulatory  organizations,  and  all 
organizational  documents  of  the 
member,  broker  or  dealer. 

(e)  •  *  • 

(1)  All  records  required  imder 
paragraphs  (a)(12)  and  (a)(20)  of 
§  240.17a-3  until  at  least  three  yeara 
after  the  "associated  person"  has 
terminated  his  employment  and  any 
other  connection  with  the  member, 
broker  or  dealer. 
•        •        •        *        • 

(5)  All  audit  or  examination  reports 
that  are  required  by  law  or  that  are 
completed  by  a  party  other  than  the 
member,  broker  or  dealer  for  at  least 
three  yeare  after  the  date  of  each  such 
audit  or  examination  report. 

(6)  Compliance,  supervisory,  and 
procediues  manuals  describing  the 
policies  and  practices  of  the  member, 
broker  or  dealer  with  respect  to 
operations,  compliance  with  all 
applicable  securities  laws  and 
regulations,  and  supervision  of  the 
activities  of  each  natural  person 
associated  with  the  member,  broker  or 
dealer  until  at  least  three  years  after  the 
termination  of  use  of  each  such  manual. 
Such  manuals  that  pertain  to  the 
operation  of  a  local  office  shall  be  kept 
at  that  office. 
***** 

(j)(l)  Every  member,  broker  or  dealer 
subject  to  this  section  shall  furnish 
promptly  to  representatives  of  a 
securities  regulatory  authority  such 


authentic,  accurate,  legible,  complete, 
and  current  (where  a  record  requires 
updating)  copies  of  those  records  of  the 
member,  broker  or  dealer  that  are 
required  to  be  preserved  tmder  this 
section,  as  are  requested  by  such 
representative  of  a  aecurities  regulatoiy 
authority.  Records  shall  be  oiguiized  in 
a  systematic  and  easily  recognizable 
onler,  such  as  chnmologJcalTy  or 
alphabetically.  Each  member,  broker  or 
dealer  shall  without  delay  make 
available  to  representatives  of  a 
securities  regtdatory  authority  an 
individual  who  is  familiar  with  the 
records  (or  type  of  records)  and 
qualified  to  explain  them. 

(2)  For  piuposes  of  this  section,  the 
term  promptly  shall  mean  immediately 
when  the  requested  records  are  located 
in  the  office  of  the  member,  broker  or 
dealer  where  the  request  for  such 
records  is  made.  In  the  case  of  requested 
records  that  are  not  located  in  the  office 
of  the  member,  broker  or  dealer  where 
the  request  for  such  records  is  made,  the 
term  promptly  shall  mean  within  three 
business  days. 

(k)  Every  member,  broker  or  dealer 
shall  designate  a  principal  to  ensure 
compliance  with  the  provisions  of  this 
section  and  §  240.17a-3  that  require 
approval  of  a  record  by  a  principal. 
Copies  of  documents  provided  to 
customera  purauant  to  the  requirements 
of  this  section  and  §  240.17a-3  need  not 
show  the  approval  of  a  principal. 

(1)(1)  Records  required  to  be  preserved 
by  the  provisions  of  this  section  must  be 
maintained  at  the  headquartere  office  of 
a  member,  broker  or  dealer.  The 
following  records  must  be  maintained 
for  a  period  of  at  least  three  years  also 
at  ea^  local  office  of  a  member,  broker 
or  dealer  for  such  local  office's  activity: 
the  blotters  (or  other  records  of  original 
entry]  containing  an  itemized  daily 
record  of  all  purchases  and  sales  of 
securities  for  any  accounts  of  customers 
required  by  §  240.17a-3(a)(l);  the 
memoranda  required  by  §  240.17a- 
3(a)(6);  with  respect  to  each  associated 
peraon  who  conducts  the  greatest 
percentage  of  such  associated  person's 
business  for  such  member,  broker  or 
dealer  at  such  local  office,  all  of  the 
records  required  by  §§240.17a-3(a)(12) 
and  240.17a-3(a)(20)  (except  that 
records  reflecting  the  amoimt  of 
remuneration  per  trade  required  by 
§  240.17a-3(a)(20)(vii)  may  be  kppt  at  a 
central  location  with  the  other  records 
of  the  member,  broker  or  dealer  instead 
of  at  each  local  office);  a  copy  of  the  list 
required  by  §  240.17a-3(a)(21);  all 
account  forms,  including  any  updated 
veraions,  required  by  §  240.17a-3(a)(16); 
all  local  office  customer  complaint  files 
required  by  §  240.17a-3(a)(17)  and  all 
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local  office  communications  required  by 
paragraph  (b)(4)  of  this  section:  and  all 
local  office  compliance,  supervisory, 
and  procedures  manuals  required  by 
paragraph  (e)(6)  of  this  section. 

(ZjThe  capability  of  electronically 
displaying  and  immediately  producing 
printed  copies  of  the  local  office  records 
described  herein  in  a  local  office  will  be 
deemed  to  comply  with  the  local  office 
record  maintenance  requirements  of  this 
section.  This  capability  shall  not  be 
deemed  to  supersede  ptaragraph  (0  of 
this  section. 

(3)  With  respect  to  a  single-agent 
office  of  a  member,  broker  or  dealer, 
local  office  records  may  be  aggregated 
with  the  records  of  one  or  mora  other 
such  offices  in  a  regional  record 
depository  if  the  following  requirements 
are  met: 

(i)  The  regional  record  depository, 
which  may  be  another  office  of  the 
member,  broker  or  dealer,  is  located 
within  the  same  state  as  the  single-agent 
office. 

(ii)  The  records  stored  in  the  regional 
record  depository  can  be  easily 
disaggregated  and  accessed  for  the 
single-agent  office  to  the  same  extent  as 
if  the  single-agent  office  kept  separate 
records  in  compliance  with  the  local 
office  record-keeping  requirements  of 
this  section. 

(m)  When  used  in  this  section: 

(1)  The  term  associated  person  shall 
have  the  meaning  set  forth  in  §  240.17a- 
3(0(1). 

(2)  The  term  local  office  shall  have  the 
meaning  set  forth  in  §  240.17a-3(f)(2). 

(3)  The  term  principal  shall  have  the 
meaning  set  forth  in  S240.17a-3(f)(3). 

(4)  The  term  securities  regulatory 
authority  shall  have  the  meaning  set 
forth  in  §  240.178-3(0(4). 

Dated:  October  22.  1996. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary 

ExMtMK 


(Note:  This  Exhibit  will  not  appear  in  the 
Code  of  Federal  Regulations) 

Model  State  Regulation  Governing  Access  to 
Records  Required  To  Be  Kept  Bv  Broker- 
Dealers  (Prepared  by  NASAAI 

I.  Required  Books  and  Records. 

Every  broker-dealer  registered  in  this  State 
shall  comply  with  the  re<'.ord-keeping 
requirements  of  1 7  CFR  240  1 7a-3 
(hereinafter  "Rule  17a-3 ')  and  17  CFR 
240  17a-4  (hetwmafter  "Rule  17a-4 "). 
promulgated  under  the  Securities  Exchange 
Act  of  1934 

II.  Access  to  Records. 
(a)  Duly  to  produce 

All  records  required  to  be  maintained  shall 
be  kept  within  the  possession  and  control  of 
the  broker-dealer,  except  as  permitted  in 
section  (e)  below  with  respect  to  a  broker- 


dealar  that  has  ceaaed  transacting  business  In 
Mcuritias  or  that  has  terminated  its 
ragittration.  All  records  within  the 
poaaeaaion  or  c»ntrol  of  a  broker-dealer  shall 
be  produced  to  (tha  Administntorl  or  jtha 
Administrator'ij  dasignae  upon  request 
Every  broker-dealer  shall  ensure  that  each 
office  makat  available  to  [the  Admlaiftrator) 
or  (the  Adroinistrator'il  designee  all  local 
office  records  required  by  Riile*  17e-3  and 
17«-4. 

(b)  Time  in  which  to  produce- 
It  it  the  responsibility  of  each  broker-dealer 

to  make  all  required  records  quickly  and 
easily  accessible.  Whenever  reoordi  are 
required  to  be  produced  by  this  rule,  tha  time 
limits  set  forth  in  this  subparagraph  shall 
control.  When  requested  records  are  present 
on  the  premises  of  a  broker-dealer,  including 
paper  records  in  a  local  office  and  electronic 
records  retrievable  over  a  computer  temiinal, 
they  shall  be  produced  immediately.  When 
requested  records  are  not  present  on  tlie 
premises,  such  as  microfilin  in  a  central 
storage  location  outside  this  State,  they  shall 
be  produced  no  later  than  the  third  business 
day  after  the  date  of  the  request.  For  good 
cause  shown  in  writing,  such  as  the 
unusually  iaige  scope  of  a  request  requiring 
production  of  a  large  volume  of  records,  (the 
Administniiori  may  extend  the  time  period 
for  production. 

(c)  Forms  of  record  retention;  duty  to 
orgfiniie. 

Every  broker-dealer  shall  ensure  that  all 
records  required  to  be  maintained  shall  be 
organized  and  made  available  for 
examination  in  one  of  the  forms  spwcified  in 
Rules  17a-3  and  17a-4.  Such  records  shall  be 
authentic,  acciirate.  legible,  complete,  and 
current  (where  a  record  requires  updating). 
They  shall  be  otganixsd  in  a  systematic  and 
easily  recognized  order,  such  as 
chronologically  or  alphabetically,  and  they 
shall  be  easily  accessible  and  readily 
explained.  Each  broker-dealer  shall  without 
delay  make  available  to  (the  Administrator] 
or  [the  Administrator's)  designee  an 
individual  who  is  familiar  with  the  records 
(or  type  of  records)  and  qualified  to  explain 
them.  In  the  case  of  any  records  that  require 
equipment  to  allow  review  or  copying,  the 
broker-dealer  shall  immediately  niake 
available  such  equipment  in  working  order  to 
the  office  that  has  responsibility  to  maintain 
the  records. 

(d)  Duty  to  cooperate. 

Every  broker-dealer  and  broker-dealer 
employee  shall  cooperate  with  efforts  by  the 
(the  Administrator!  or  [the  Administrator's) 
designee  to  review  for  compliance  with  this 
regulation.  (The  Administrator)  or  (the 
Administrator's]  c(esignee  may  conduct 
announced  or  unannounced  examinations  at 
any  office  within  or  outside  this  State  to 
review  the  business  activities  of  the  broker- 
dealer  Every  broker-dealer  shall  furnish 
access  to  all  areas  of  its  securities  operations 
conducted  on  or  off  the  premises  and 
otherwise  facilitate  the  examination.  [The 
Administrator]  or  [the  Administrator's] 
designee  may  further  require  that  any  records 
subject  to  examination  by  submitted  [the 
Administrator's]  agency  to  determine 
compliance  with  applicable  laws  and 
regulations. 


(e)  k4iscellan90ut  recordM. 
Every  broker<dealer  shall  make  available 

fior  ex«nination  all  records  in  iu  possession 
or  control  that  are  in  any  way  related  to  its 
business  or  that  may  le*d  to  evidence 
pertaining  to  its  business  regardless  of 
whether  or  not  routine  maintenance  of  such 
records  is  required  by  this  regulation  or  Rules 
17a-3  and  17a-4.  Such  records  which  are  not 
in  the  immediate  poaaession  of  the  broker- 
dealer  but  which  the  broker-dealer  has  the 
ability  to  obtain  must  be  obtained  and 
produced  [the  Administrator]  or  [the 
Administrator's]  designee  on  request,  unless 
such  records  are  equally  available  to  [the 
Administrator). 

(f)  Privileged  records. 
If,  in  response  to  a  request  for  records  by 

[the  Administrator)  or  (the  Administrator's) 
designee  during  an  examination  or 
investigation,  a  broker-dealer  refuses  to 
produce  any  record  on  a  claim  of  privilege, 
each  such  document  must  be  identified  in 
detail  and  the  specific  privilege  identified  an 
to  each  item.  An  assertion  of  privilege  does 
not  excuse  a  broker-dealer  from  maintaining 
records. 

(g)  Records  retention  time  periods;  control 
by  other  parties. 

All  records  required  by  this  rule  shall  tie 
maintained  for  the  time  periods  specified  in 
the  applicable  provisions  of  Rules  17a-3  and 
17a-4.  Should  a  broker-dealer  cease 
transacting  business  in  securities  to  terminate 
its  registration,  the  broker-dealer  shall 
continue  to  maintain  the  records  for  the  time 
period  specified  in  Rules  17a-3  and  17a-4. 
Should  a  terminated  broker-dealer  have 
another  party  maintain  control  of  the  broker- 
dealer's  reccHxis,  notice  shall  include  the 
reason  for  the  arrangement  and  the  name, 
address,  and  telephone  number  of  the  other 
party. 

(h)  Waiver  of  requirements. 

(The  Administrator]  may,  for  good  cause  as 
determined  in  (the  Administrator]  discretion, 
waive  any  requirements  in  this  regulation 
with  respect  to  any  requirements  in  this 
regiilation  with  respect  any  broker-dealer  or 
class  of  broker-dealers. 

[PR  Doc.  96-27611  Filed  10-25-96;  8:45  am) 
■ajjNQ  cooc  saie-ei-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310, 314.  and  600 
[Docket  No.  flSN-OIOq 

Postmarketing  Expedited  Adverse 
Experience  Reporting  for  Human  Drug 
and  Licensed  Biological  Products; 
Increased  Frequency  Reports 

AGENCY:  Food  and  Drug  Adminiftration. 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Choig 
Administration  (FDA)  is  proposing  to 
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amend  its  postmarliLeting  expedited 
adverse  experience  reporting  regulations 
to  revoke  the  requirement  for  increased 
frequency  reports  for  human  drug  and 
licensed  biological  products  as 
expedited  reports.  This  action,  which  is 
part  of  the  President's  regulatory 
reinvention  initiative,  is  based  on  FDA's 
determination  that  increased  frequency 
reports,  as  currently  required,  have  not 
contributed  to  timely  identification  of 
safety  problems  requiring  regulatory 
action  and  are  no  longer  necessary  for 
FDA  surveillance  of  postmarketing 
adverse  experiences.  This  action  would 
simplify  and  streamline  postmarketing 
expedited  reporting  of  adverse 
experiences  for  hirnian  drug  and 
licensed  biological  products. 
DATES:  Written  conunents  by  January  13, 
1997.  The  agency  proposes  that  any 
final  rule  that  may  issue  based  on  this 
proposal  become  effective  30  days  after 
its  date  of  publication  in  the  Federal 
Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Audrey  A.  Thomas,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855,  301-594- 
1049. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

On  March  4,  1995,  President  Clinton 
issued  a  memorandtmi  titled 
"Regulatory  Reinvention  Initiative." 
This  memorandum,  part  of  the  reform  of 
the  Federal  regulatory  system,  directed 
heads  of  departments  and  agencies  to 
undertake  a  page-by-page  review  of  their 
existing  regulations  and  to  eliminate  or 
modify  those  that  are  outdated  or 
otherwise  in  need  of  reform.  The 
President's  directive  was  issued  because 
private  businesses,  especially  small 
ones,  often  face  a  promsion  of 
overlapping  and  sometimes  conflicting 
rules  from  Federal  regulatory  objectives. 

As  part  of  their  review,  agencies  were 
charged  to  consider  the  following  issues 
carefully:  Is  the  regulation  obsolete; 
could  its  intended  goal  be  achieved  in 
more  efficient,  less  intrusive  ways:  are 
there  private  sector  alternatives,  such  as 
market  mechanisms,  that  can  better 
achieve  the  public  good  envisioned  by 
the  regulations;  could  private  business, 
setting  its  own  standards  and  being 
8ub)ect  to  public  accountability,  do  the 
job  as  well;  and  could  the  States  or  local 
governments  do  the  job,  making  the 
Federal  regulation  unnecessary. 


In  response  to  the  President's 
regulatory  reinvention  initiative,  FDA 
conducted  a  comprehensive  review  of 
its  existing  regulations  and  identified 
regulations  to  eliminate  or  modify. 
Although  this  proposal  was  not  a  result 
of  the  initial  review  of  regulations,  FDA 
is  continuing  its  efforts  to  carry  out  the 
President's  program.  The  current 
proposal  to  revoke  parts  of  its 
regulations  in  §§  310.305,  314.80,  and 
600.80  (21  CFR  310.305,  314.80,  and 
600.80)  that  require  postmarketing 
expedited  increased  frequency  reports 
of  adverse  experiences  for  human  drug 
and  licensed  biological  products  is  part 
of  the  continuing  effort. 

n.  Background 

In  the  Federal  Register  of  February 
22, 1985  (50  FR  7452),  FDA  published 
revised  regulations  governing  the 
approval  for  marketing  of  new  drugs  for 
hiunan  use,  which  included  revisions  to 
its  adverse  experience  reporting 
requirements.  Under  §314.80(c)(l](ii), 
any  applicant  vyith  an  approved  new 
drug  application  (NDA)  is  required  to 
submit  expedited  increased  frequency 
reports  for  any  significant  increase  in 
frequency  of  an  adverse  experience  that 
is  bioth  serious  and  expected.  In  the 
Federal  Register  of  July  3, 1986  (51  FR 
24476),  FDA  published  regulations  for 
adverse  experience  reporting  for 
marketed  prescription  drugs  without 
approved  NDA's  or  abbreviated  new 
drug  applications  (ANDA's).  Under 
§  310.305(c)(4),  any  manufacturer, 
packer,  or  distributor  of  a  marketed 
prescription  drug  without  an  approved 
NDA  or  ANDA  is  required  to  submit 
expedited  increased  frequency  re]X>rts 
for  any  significant  increase  in  frequency 
of  an  adverse  experience  that  is  both 
serious  and  expected.  In  the  Federal 
Register  of  April  28, 1992  (57  FR 
17950),  FDA  published  regulations  for 
ANDA's,  including  requirements  for 
adverse  experience  reporting  for  drugs 
with  approved  ANDA's  and  abbreviated 
antibiotic  drug  applications  (AADA's). 
Under  §  314.98  (21  CFR  314.98),  any 
applicant  with  an  approved  ANDA  or 
AADA  is  required  to  comply  with  the 
requirements  of  §  314.80  regarding  the 
reporting  and  recordkeeping  of  adverse 
experiences.  In  the  Federal  Register  of 
October  27, 1994  (59  FR  54034).  FDA 
finalized  regtilations  for  adverse 
experience  reporting  for  licensed 
bi^ogical  products.  Under 
§600.80(c)(l)(ii),  manufacturers  of 
licensed  biological  pnxliu:ts  are 
required  to  submit  expedited  increased 
fiequency  reports  for  any  significant 
increase  in  frequency  of  an  adverse 
experience  that  is  both  serious  and 
expected. 


Under  §§  310.305(c)(4), 
314.80(c)(l)(ii)  and  (c)(l)(iii),  and 
600.80(c)(lKii)  and  (c)(l)(iii),  applicante 
and  manufacturers,  packers,  and 
distributors,  including  licensed 
manufacturers,  are  required  to  review 
periodically  (at  least  as  often  as  the 
periodic  reporting  cycle)  the  frequency 
of  reports  of  adverse  exiierienoes  that 
are  both  serious  and  expected  and 
reports  of  therapeutic  failure  (lack  of 
effect),  regardless  of  source,  and  report 
any  significant  increase  in  frequency  as 
soon  as  possible  but  in  any  case  within 
15  working  days  of  determining  that  a 
significant  increase  in  frequency  exists. 
For  drugs  with  an  approved  NDA  or 
ANDA,  or  licensed  biological  products, 
the  reporting  interval  is  quarterly  in  the 
first  3  years  of  marketing  and  annually 
thereafter  (§§  314.80(c)(2)  and 
600.80(c)(2)),  while  for  marketed 
prescription  drugs  without  an  approved 
NDA  or  ANDA,  the  reporting  interval  is 
annually  {§  310.305(c)(4)). 
Operationally,  an  increased  frequency 
exists  if  the  adjusted  reporting  for  the 
rep>orting  interval  is  at  least  two  times 
greater  than  the  adjusted  reporting  for 
the  comparison  interval  (previous 
re]X>rting  interval).  Reporting  is  adjiisted 
by  the  ratio  of  estimated  drug  use  for  the 
reporting  interval  to  that  of  the 
comparison  interval.  If  the  number  of 
reports  received  during  the  reporting 
interval  is  less  than  four,  an  increased 
frequency  report  is  not  required  (see 
ODER'S  "Guideline  for  Postmarketing 
Reporting  of  Adverse  Drug 
Experiences,"  March  1992  and/or 
CBER's  "Guideline  for  Adverse 
Experience  Reporting  for  Licensed 
Biological  Products,"  October  1993). 

These  regulations  are  intended  to 
ensiue  that  applicants  and 
manufacturers,  packers,  and 
distributors,  including  licensed 
manufacturers,  identify  increases  in  the 
incidence  of  serious,  labeled  adverse 
experiences  that  occur  with  changes  in 
medical  practice,  such  as  using  a  drug 
or  biological  product  in  higher  risk 
populations,  at  higher  dosages,  or 
concomitantly  with  other  drugs  or 
biological  products  causing  interactions. 
FDA  intended  for  these  reports  to  detect 
increasing  incidences  of  serious,  labeled 
adverse  experiences  that  were  not 
anticipated  from  premarketing  clinical 
trials  and  that  woiUd  necessitate 
labeling  changes  or  other  regulatory 
actions. 

FDA  is  proposing  to  amend  its 
(Kjstmarketing  expedited  adverse 
experience  reporting  regulations  by 
revoking  the  requirement  for  expedited 
increased  frequency  reports  in 
§§  310.305(c)(4),  314.80(c)(l)(ii),  and 
600.80(c)(l)(ii).  This  action  would  not 
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affect  the  requirement  for  expedited 
reporting  of  all  serious,  unexpected 
adverse  exp>eriences.  Applicants  and 
manufacturers,  packers,  and 
distributors,  including  licensed 
manufacturers,  must  continue  to  submit 
IS-day  alert  reports  and  followup 
reports  for  serious,  unexpected  events, 
as  required  under  §§  310.305(c), 
314.80(c).  314.98,  and  600.80(c).  FDA  is 
also  proposing  to  revoke  the  deRnition 
of  "increased  frequency"  in 
§§  310.305(b)(5),  314.80(a),  and 
600.80(a).  This  term  is  defined  as  an 
increase  in  the  rate  of  occurrence  of  a 
particular  adverse  drug  (or  biological 
product)  experience,  e.g.,  an  increased 
number  of  reports  of  a  particular 
adverse  drug  (or  biological  product) 
experience  after  appropriate  adjustment 
for  drug  (or  biological  product) 
exposure. 

In  the  Federal  Register  of  October  27, 
1994  (59  FR  54046),  FDA  proposed  to 
amend,  among  odier  things,  its 
regulations  for  periodic  postmarketing 
reporting  of  adverse  experiences  for 
human  drug  and  licensed  biological 
products  in  §§  314.80(c)(2)  and 
600.80(c)(2).  FDA  proposed  to  amend 
the  requirements  for  the  content  of 
periodic  adverse  experience  reports  by 
adding  a  section  for  overall  safety 
evaluation.  This  section  would  contain 
a  critical  analysis  and  full  discussion  of 
the  safety  information  provided  in  the 
periodic  report  as  it  pertains  to  a 
number  of  matters,  including  increased 
frequencies  of  known  toxicity.  FDA 
based  this  proposed  revision  on 
recommendations  developed  by  the 
World  Health  Organization's  Council  for 
International  Organizations  of  Medical 
Sciences  (CIOMS)  Working  Group  II. 
Recently,  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
developed,  based  on  the  CIOMS  11 
proposals,  a  draft  guideline  for  periodic 
reporting  entitled  "Clinical  Safety  Data 
Management:  Periodic  Safety  Update 
Reports  for  Marketed  Drugs"  (the  ICH 
E2C  guideline).  The  ICH  E2C  draft 
guideline,  published  in  the  Federal 
Register  of  Aprils.  1996(61  FR  15352). 
recommends  that  the  overall  safety 
evaluation  section  of  periodic  safety 
update  reports  highlight  any  new 
information  on  increased  frequencies  of 
known  adverse  drug  reactions, 
including  comments  on  whether  it  is 
believed  that  these  data  reflect  a 
meaningful  change  in  adverse  drug 
reaction  occurrences.  Thus,  under  this 
guideline,  regulatory  authorities  would 
be  able  to  obtain  reports  of  increased 
frequencies  from  periodic  reports.  FDA 


plans  to  finalize  its  proposed 
amendments  to  the  periodic 
postmarketing  safiety  reporting 
regulations  after  consensus  is  reached 
by  ICH  on  a  final  guideline  on 
postmarketing  periodic  seiiBty  update 
reports. 

UI.  FDA's  Experience  WHh  lacraaaed 
Frequency  Reports 

FDA  has  found  that  increased 
frequency  reports  have  rarely  prompted 
regulatory  action  during  the  time  tkat 
the  agency  has  bfien  receiving  such 
reports.  These  reports  have  been  of  little 
value  in  identifying  increased 
incidences  of  serious,  labeled 
experiences. 

From  January  1. 1987.  to  May  31, 
1995,  FDA  received  approximately 
1,800  increased  frequency  reports.  Over 
this  period,  FDA  identified  only  a  small 
number  of  drug/biologica]  product 
safisty  problems  where  increased 
frequency  reports  played  a  role  in  risk 
assessment  that  resulted  in  regulatory 
action,  three  examples  of  which  are 
given  below.  For  each  of  the  examples, 
the  safety  problems  may  have  been 
detected  in  other  safety  reports  required 
by  FDA  such  as  periodic  adverse 
experience  reports,  field  alert  reports,  or 
annual  reports. 

One  sarety  problem  involved 
buprenorphine.  a  narcotic  agonist- 
antagonist  analgesic  approved  in  1985 
and  labeled  at  that  time  as  causing  less 
respiratory  depression  than  morphine. 
In  1986,  FT)A  received  an  increased 
frequency  report  for  respiratory 
depression  with  buprenorphine, 
prompting  careful  monitoring.  This 
resulted  in  labeling  changes  &nd 
warnings  that  buprenorphine  may 
depress  respiration  in  a  manner 
equivalent  to  an  equianalgesic  dose  of 
morphine. 

A  second  safety  problem  involved  an 
increased  frequency  report  of 
neurotoxicity  caused  by  a  medication 
administration  error  when  vincristine, 
an  antineoplastic,  was  mistaken  for 
methotrexate,  another  antineoplastic, 
and  administered  intrathecally.  This 
resulted  in  the  repackaging  of 
vincristine  to  avoid  confusion  with 
methotrexate. 

A  third  safety  problem  involved 
Orthoclone  OKT3,  a  monoclonal 
antibody  used  as  an 
immunosuppressant  for  treatment  of 
acute  allograft  rejection  in  renal, 
cardiac,  and  hepatic  transplant  patients. 
In  1990,  FDA  received  an  increased 
frequency  report  for  anaphylaxis  and 
serum  sickness  associated  with 
Orthoclone  OKT3.  Two  of  three 
anaphylaxis  patients  were  undergoing 
second  courses  of  therapy.  This  report 


resulted  in  labeling  amendments 
including  the  additioaof  a  boxed 
warning  on  the  risk  of  anaphylaxis  after 
any  dose  and  a  boldtaoe  paragraph 
providing  further  details. 

FDA  has  also. received  increased 
frequency  reports  for  adverse 
experiences  that  were  previously 
identified  as  potential  problems  in 
premarketing  clinical  trials.  For 
example,  based  on  FDA's  review  of 
NDA  data  on  ketorolac,  an  analgesic,  the 
agency  was  aware  of  its  potential  for 
causing  upper  gastrointestinal  bleeding 
(UCIB)  and  renal  failure  when  given  at 
higher  doses.  Following  approval  in 
1989,  the  sponsor  was  asked  to  conduct 
a  postmarketing  safety  study. 
Meanwhile,  in  1992,  FDA  received 
increased  frequency  reports  for  UGIB 
and  renal  failure.  However,  a  causal 
relationship  between  these  adverse 
experiences  and  ketorolac  could  not  be 
established  from  the  increased 
&w}uency  reports  because  of 
uncertainties  caused  by  the  underlying 
illness,  concomitant  drug 
administration,  and  the  indication 
(postsurgical  analgesia)  for  which 
ketorolac  was  being  used.  Following  a 
review  of  the  postinarketing  safety 
study.  FDA  required  labeling  changes  to 
address  the  safety  problems  associated 
with  ketorolac.  T^us,  the  increased 
frequency  reports  did  not  contribute  to 
the  risk  assessment  that  resulted  in  this 
regulatory  action.    > 

FDA  has  found  that  expedited 
postmarketing  adverse  experience 
reporting  systems  are  best  used  to 
identify  rare,  unexpected  adverse  drug 
reactions  such  as  aplastic  anemia, 
hepatic  necrosis,  renal  failure,  or 
anaphylaxis^^t  were  not  detected  in 
preclinical  studies  or  clinical  trials 
during  drug  development.  For  such 
unexpected  reactions,  warnings  can  be 
added  to  the  labeling  without 
quantifying  the  incidence  of  the 
reaction.  Warnings  for  expected  adverse 
reactions  (such  as  those  obtained  in 
increased  frequency  reports)  are  already 
in  the  labeling.  In  addition,  risk 
information  regarding  incidence  cannot 
generally  be  ascertained  from  an 
increased  frequency  report  but  requires 
controlled  studies. 

rv.  Limitations  of  Increased  Frequency 
Reports 

Increased  frequency  information  is 
derived  bom  incidence  rates.  An 
incidence  rate  is  estimated  by  dividing 
the  number  of  adverse  experiences 
(numerator)  by  the  number  of  peraons 
exposed  to  a  drug  or  biological  product 
(denominator).  For  increased  frequency 
reports,  applicants  and  manufacturers, 
including  licensed  manufacturers. 
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compare  incidence  rates  estimated  for 
the  reporting  interval  with  rates 
estimated  for  the  previous  reporting 
interval. 

FDA  is  aware  of  several  foctors  that 
affect  the  accuracy  of  incidence  rates. 
First,  health  care  providers  do  not  report 
all  adverse  experiences.  The  percentage 
of  adverse  experiences  reported  is 
unknown  and  varies  unpredictably  over 
time.  Hence,  the  nimierator  cannot  be 
reliably  estimated.  Second,  the  number 
of  persons  exp>osed  to  a  drug  or 
biological  product  during  a  reprarting 
period  is  not  precisely  known;  it  is 
estimated  frt>m  sales  or  production  data. 
The  lag  time  between  production  or 
sales  by  the  manufacturer  and 
consumption  by  patients  can  vary,  thus 
adding  further  distortion  to  comparisons 
between  reporting  periods.  Hence,  the 
denominator  is  not  always  reliably 
estimated.  Third,  adverse  experience 
repxirts  may  be  used  for  calculating 
increased  frequencies  even  though  the 
suspect  drug  or  biological  product  did 
not  necessarily  cause  the  adverse 
experience.  Assessment  of  causality  is 
frequently  limited  by  incomplete  data 
and  uncertainty  caused  by  the 
underlying  illness,  indication,  or  other 
drug  exposures.  Fourth,  increased 
frequency  calculations  are  based  on  the 
dates  when  adverse  experience  reports 
are  received  by  the  sponsor.  If  health 
care  providers  hold  adverse  experience 
reprarts  and  submit  them  all  at  one  time, 
there  can  be  a  cluster  of  adverse 
experiences  that  fall  into  one  reporting 
period  creating  a  false- positive  signal. 

Thus,  the  reliability  of  increased 
frequency  reports  is  limited  because  of 
the  difficulty  in  accurately  estimating 
incidence  rates.  FDA  has  concluded  that 
these  concerns  make  it  difficult  to  rely 
on  increased  frequency  reports  as  a  tool 
for  identifying  important  safety 
problems  requiring  labeling  changes  or 
other  regulatory  action. 

V.  Public  Comments  on  Increased 
Frequency  Repwrt  Requirements 

In  the  October  27, 1994,  proposed 
rule,  FDA  propiosed  to  amend  its 
regulations  for  expedited  and  periodic 
premarketing  and  postmarketing  safety 
repxjrting  of  adverse  experiences  for 
human  drug  and  biological  products. 
The  proposal  included  revisions  to  the 
postmarketing  increased  frequency 
repx>rt  requirements  under  §§  310.305, 
314.80,  and  600.80.  FDA  proposed  to 
amend  these  requirements  by  altering 
the  time  pericyl  for  submitting  increased 
frequency  reports  from  15  working  days 
to  15  calendar  days,  and  by  revising  the 
reporting  interval.  Under  proposed 
§  310.305,  this  interval  would  be 
increased  from  at  least  once  a  year  to  at 


least  twice  a  year,  and,  under  propKised 
§§  314.80  and  600.80,  this  interval 
would  be  revised  from  at  least  quarterly 
for  the  first  3  yean  of  marketing  and 
annually  thereafter  to  at  least  twice  a 
year.  FDA  did  not  receive  any 
comments  on  these  propxjsed  increased 
frequency  reporting  revisions. 

However,  PDA  received  comments 
from  12  pharmaceutical  comp>anies  and 
1  individual  regarding  other  aspects  of 
the  current  increased  frequency 
reporting  requirements  that  were  not 
within  the  scope  of  the  October  27, 
1994,  proposal.  FDA  considered  these 
comments  in  developing  the  current 
proposal. 

Nine  comments  opp>osed  the 
requirement  for  increased  frequency 
reports.  One  comment  stated  \h&i  there 
is  "common  agreement"  that  increased 
frequency  assessments  have  not 
provided  information  on  significant 
safety  risks  to  patients.  Another 
comment  stated  that  it  was  not  aware  of 
any  important  safiety  signal  that  had 
been  identified  by  an  increased 
frequency  report.  One  comment  stated 
that  there  is  no  benefit  to  be  gained  bova 
increased  frequency  assessments, 
especially  for  drugs  that  are  not  the 
subject  of  an  approved  application. 
Another  comment  noted  that  appUcants 
have  available  other  mechanisms  to 
identify  and  characterize  changes  in  the 
nature  and  frequency  of  adverse 
experiences  reported  to  them.  Another 
comment  noted  that  no  provision  exists 
for  increased  frequency  calculations  in 
the  recommendations  of  either  ICH  or 
CIOMS.  Three  comments  recommended 
that  FDA  revoke  the  requirement  unless 
the  agency  can  show  that  these  reports 
have  produced  safety  information  not 
otherwise  obtainable  (for  example, 
important  labeling  revisions  or  the 
initiation  of  other  communication  to 
enhance  the  safe  and  effective  use  of 
drugs). 

One  comment  opposed  increased 
frequency  reports  of  therapeutic  failure 
for  over-Uie-counter  (OTC)  drugs  subject 
to  an  approved  application.  The 
comment  contended  that  such  reports 
are  generally  not  unexpected  bova 
consumers  of  OTC  drugs  and  are 
unlikely  to  involve  serious  outcomes. 
The  comment  requested  that  FDA  limit 
these  reports  to  prescription  drugs  and 
to  cases  involving  serious  consequences. 
Another  comment  requested  that  FDA 
limit  increased  frequency  reports  of 
therapeutic  failure  to  U.S.  reports. 

One  comment  requested  clarification 
of  the  methodology  for  estimating 
increased  frequency  rates  because  the 
FDA  guideline  describing  these  methods 
is  vague.  The  comment  noted  that  the 
"Guideline  for  Postmarketing  Reporting 


of  Adverse  Drug  Experiences"  refers  to 
the  use  of  either  an  arithmetical  or 
statistical  method  of  analysis  without 
specifying  either  method.  The  comment 
said  that  use  of  the  arithmetic  method 
can  produce  an  increased  frequency 
calculation  that  would  not  be  replicated 
by  the  statistical  method  (and 
conversely  for  the  statistical  method), 
thus  leading  to  conflicting 
interpretations  of  increased  frequency. 
Another  comment  requested 
clarification  of  the  sources  of  data  to  be 
used  for  increased  frequency  analyses 
because  of  confusion  caused  by 
§§  314.80(d)(1)  and  600.80(d)(1),  which 
state  that  increased  frequency  reports 
required  under  §§  314.80(c)(l)(ii)  and 
600.80(c)(l)(ii)  apply  only  to  reports 
found  in  scientific  and  medical  journals 
either  as  the  result  of  a  formal  clinical 
trial  or  bom  epidemiological  studies  or 
analyses  of  experience  in  a  monitored 
series  of  petients. 

VI.  Request  for  Comments 

Interested  persons  may,  on  or  befort' 
January  13. 1997.  submit  to  the  Dockets 
Management  Branch  (address  abovej 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  fovmd  in  brackets  in  Lht 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

VIL  Environmental  ImpMct 

The  agency  has  determined  under  2 1 
CFR  25.24(a)(8)  that  this  action  is  of  . 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efiiea  on 
the  human  environment.  Theretorfe, 
neither  an  environmental  assessment 
nor  an  enviroimiental  impact  statement 
is  required. 

Vm.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  does  not  require 
information  collections  and,  thus,  is  noi 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13). 

IX.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Aci 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  ani' 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic 
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environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts:  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  signiBcant 
regulatory  action  as  deHned  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  proposed  rule 
would  simplify  and  streamline  current 
requirements,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

X.  Effective  Date 

FDA  proposes  that  any  final  rule  that 
may  issue  based  on  this  proposal 
become  effective  30  days  after  its  date 
of  publication  in  the  Federal  Regiater. 

List  of  Snbfects 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs.  Labeling.  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  314 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Drugs.  Reporting  and 
re<:ordkeeping  requirements. 

21  CFR  Part  600 

Biologies,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
parts  310,  314,  and  600  be  amended  as 
follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  31U  continues  to  read  as  follows: 

Authority:  Sets  201.  301.  501.  502,  503. 
505,  506,  507.  512-516,  520.601(a).  701,  704, 
705,  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.SC  321,  331.  351,  352, 
353.  355.  356.  357.  360b-360f.  360j.  361(a). 
371,  374.  375.  37«ie).  sees.  215.  301.  302(a), 
351,  354-360F  of  the  Public  Health  Service 
Act  (42  use.  216,  241,  242(a).  262.  263b- 
263n). 

2.  Section  310.305  is  amended  by 
revising  paragraph  (a),  by  removing 
paragraph  (b)(5).  by  removing  paragraph 


(c)(4).  by  rsdeaignating  fwragraphs  (c)(5) 
and  (c)(6)  as  paragraphs  (c)(4)  and  (c)(5), 
respectively,  Dy  revising  the  first 
sentence  of  newly  redesignated 
paragraph  (c)(4).  and  by  revising 
paragraph  (0(1)  to  read  as  follows: 


f314.ao    PolmertoBnq  reporting  of 

idnig( 


1310.306 

•dverae  drug  exparlenoee  on  martoled 
prMcrtptton  dnige  for  humen  use  without 
approved  new  drug  applicafOone. 

(a)  Scope.  FDA  is  requiring 
manufecturers.  pacJiers.  and  distributors 
of  marketed  prescription  drug  products 
that  are  not  the  subject  of  an  approved 
new  drug  or  abbreviated  new  drug 
application  to  establish  and  maintain 
records  and  make  re[}ort8  to  FDA  of  all 
serious,  unexpected  adverse  drug 
experiences  associated  with  the  use  of 
their  drug  products. 

(c)*     •     • 

(4)  In  order  to  avoid  uimecessary 
duplication  in  the  submission  of.  and 
followup  to.  reports  required  in  this 
section,  a  packer's  or  distributor's 
obligations  may  be  met  by  submission  of 
all  reports  of  serious  adverse  drug 
experiences  to  the  manufacturer  of  the 
drug  product.  •     •     • 

(f)  Recordkeeping.  (1)  Each 
manufacturer,  packer,  and  distributor 
shall  maintain  for  a  [>eriod  of  10  years 
records  of  all  adverse  drug  experiences 
required  under  this  section  to  be 
re(>orted.  including  raw  data  and  any 
correspondence  relating  to  the  adverse 
drug  experiences,  and  the  records 
required  to  be  maintained  under 
paragraph  (c)(4)  of  this  section. 


PART  314— APPUCATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

3.  The  authority  citation  for  21  CFR 
pari  3 14  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  503, 
505,  506,  507,  701,  704.  721  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C  321, 
331,  351,  352.  353.  355.  356.  357.  371.  374. 
379e). 

4.  Section  314.80  is  amended  by 
removing  the  definition  for  Increased 
frequency  in  paragraph  (a),  by  removing 
paragraph  (c)(l)(ii).  by  redesignating 
paragraphs  (c}(l)(iii)  and  (c)(l)(iv)  as 
paragraphs  (c)(l)(ii)  and  (c)(l)(iii), 
respectively,  by  revising  the  first  two 
sentences  in  the  introductory  text  of 
newly  redesignated  paragraph  (c)(l)(ii). 
by  removing  the  last  sentence  in 
paragraph  (d)(1).  by  revising  paragraph 
(0(1).  and  by  revising  the  last  sentence 
in  paragraph  (I)  to  read  as  follows: 


(c)*     •     ' 

(!)•     •     • 

(ii)  The  reqmrements  o(  paragraph 
(c)(l)(i)  of  this  section,  concerning  the 
submission  of  15-day  alert  reports,  shall 
also  apply  to  any  person  (other  than  the 
applicant)  whose  name  appears  on  the 
label  of  an  approved  drug  product  as  a 
manufacturer,  packer,  or  distributor. 
However,  in  order  to  avoid  unnecessary 
duplication  in  the  submission  to  FDA, 
and  followup  to,  reports  required  by 
paragraph  (c)(l)(i)  of  this  section, 
obligations  of  a  nonapplicant  may  be 
met  by  submission  of  all  reports  of 
serious  adverse  drug  experiences  to  the 
applicant.*    *     * 

•  •        •        • 

(0  Reporting  Form  FDA-1639.  (1) 
Except  as  provided  in  paragraph  (0(3)  of 
this  section,  the  applicant  shall 
complete  a  Form  FDA-1639  (Adverse 
Reaction  Report)  for  each  report  of  an 
adverse  drug  experience. 

*  •        *        •        • 

(1)  "     •     •  For  purposes  of  this 
provision,  the  term  "applicant"  also 
includes  any  p>erson  reporting  under 
paragraph  (c)(l)(ii)  of  this  section. 


PART  600— BIOLOGICAL  PRODUCTS: 
GENERAL 

5.  The  authority  citation  for  21  CFR 
part  600  continues  to  read  as  follows: 

Authority:  Sees.  201.  501.  502.  503,  505, 
510,  519.  701,  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  351.  352. 
353,  355,  360,  360i.  371.  374);  8«C8.  215,  351, 
352.  353,  361,  2125  of  the  Public  Health 
Service  Act  (42  U.S.C.  216.  262.  263.  263a, 
264'.  30088-25). 

6.  Section  600.80  is  amended  by 
removing  the  definition  for  Increased 
frequency  in  paragraph  (a),  by  removing 
paragraph  (c)(l)(ii),  by  redesignating 
paragraphs  (c)(l)(iii)  and  (c)(l)(iv)  as 
paragraphs  (c)(l)(ii)  and  (c)(l)(iii], 
respectively,  by  revising  the  firet 
sentence  in  the  introductory  text  of     ^_ 
newly  redesignated  paragraph  (c)(l)(ii) 
by  removing  the  last  sentence  in 
paragraph  (d)(1),  by  revising  paragraph 
(0(1),  and  by  revising  the  last  sentence 
in  paragraph  (m)  to  read  as  follows: 

S  600.80    Poetmwfcettng  reporting  of 
edverse  expertenoee. 

•        •        •        •        • 

(c)  •     •     • 

(D*    *    • 

(ii)  The  requirements  of  paragraph 
(c)(l](i)  of  this  section,  concerning  the 
submission  of  15-day  Alert  reports,  shall 
also  apply  to  any  fwrson  other  than  the 
licensed  manufacturer  of  the  final 
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product  whose  name  appears  on  the 
label  of  a  licensed  biological  product  as 
a  manufacturer,  packer,  distributer, 
shared  manufacturer,  joint 
manufacturer,  or  any  other  participant 
involved  in  divided  manufacturing. 

(0  Reporting  forms.  (1)  Except  as 
provided  in  paragraph  (f)(3)  of  this 
section,  the  Ucensed  manufactiu«r  shall 
complete  the  reporting  form  designated 
by  FDA  (FDA-3500A,  or.  for  vaccines, 
a  VAERS  form)  for  each  report  of  an 
adverse  experience. 
***** 

(m)  *     *    *  For  purposes  of  this 
provision,  this  paragraph  also  includes 
any  person  reporting  imder  paragraph 
(c)(l)(ii)  of  this  section. 

Dated:  October  17. 1996. 
William  B.  SchulU. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  96-27593  10-25-96;  8:45  am] 
WUMG  COOC  4'M0-«1-f 


DEPARTMENT  OF  THE  INTERIOR 

IMiwrals  Management  Service 

30CFRPart290 
RIN  1010^021 

Administrative  Appeals  Process 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Minerals  Management 
Service  (MMS)  proposes  to  amend  the 
regulations  governing  its  administrative 
appeals  process.  These  amendments  are 
in  response  to  MMS's  own  initiatives  to 
speed  up  the  appeals  process,  and  are  in 
response  to  statutory  requirements 
recently  enacted  which  require  the 
Department  of  the  Interior  to  decide 
certain  administrative  appeals  within  33 
months  from  the  commencement  of  the 
appeal.  Under  these  proposed 
regulations,  the  MMS  Director  generally 
would  be  required  to  decide  an  appeal 
within  16  months  of  commencement  of 
the  appteal  or  the  appeal  would 
automatically  be  deemed  denied.  The 
appellant  then  could  continue  its  appeal 
before  the  Interior  Board  of  Land 
Appeals  (IBLA).  The  IBLA  then  would 
have  to  complete  its  action  on  the 
appeal  before  the  recently  enacted  33- 
month  deadline  on  deciding  appeals 
involving  Federal  oil  and  gas  leases. 
(The  33-month  deadline  for  the  IBLA 
would  not  apply  to  appeals  involving 
Indian  leases  or  to  Federal  leases  for 
minerals  other  than  oil  or  gas.)  In 
addition,  MMS's  proposed  regulations 


would  impose  a  new  $100.00  filing  fee 
'  on  appeals  to  the  Director. 
DATES:  Ck)mments  must  be  received  on 
or  before  December  27, 1996. 
ADDRESSES:  Comments  should  be  sent 
to:  Bettine  Montgomery,  Office  of  Polic\' 
and  Management  Improvement, 
Minerals  Management  Service.  1849  C 
Street.  N.W.,  MS  4013,  Washington. 
D.C.  20240;  courier  deliver}'  to 
Department  of  the  Interior.  1849  C 
Street.  N.W.,  Washington.  D.C.  20240. 
telephone  (202)  208-3976;  fax  (202) 
208-3118,  e-Mail 

Elizabeth.Montgomery@smtp.mms.go\ . 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  Milliard,  Office  of  Policy  and 
Management  Improvement,  U.S. 
Department  of  the  Interior,  Mineral 
Management  Service,  1849  C  Street. 
N.W..  Room  4013,  Washington,  D.C. 
20240;  telephone  (202)  208-3398;  fax 
(202)  208-4891;  e-Mail 

Hugh Hilliard@smtp.mms.gov. 

SUPPLEMENTARY  INFORMATION:  The 
principal  author  of  this  proposed  rule  is 
Chris  Thomson  at  (202)  208-7551  in 
Washington,  D.C. 

L  Background 

In  May  1994.  MMS  began  a 
comprehensive  review  of  its 
administrative  appeals  process, 
particularly  as  it  relates  to  appeals 
involving  orders  or  decisions  issued  by 
the  Royalty  Management  Program.  As 
part  of  that  review,  MMS  held  several 
informal  meetings  with  state,  tribal,  and 
industry  representatives  to  discuss  the 
problems  and  possible  solutions  within 
the  appeals  process.  The  principal 
problems  identified  included  the  length 
of  the  appeals  process,  sometimes  taking 
several  years  to  resolve  a  case,  and  the 
excessive  costs  of  the  process  to  both 
MMS  and  appellants.  These  proposed 
regulations  to  amend  30  CFR  Part  290 
are  based  in  part  on  ideas  developed 
through  that  review  process.  Subsequent 
to  that  review,  the  Royalty  Policy 
Committee  (advisory  committee  to  the 
Secretary  of  the  Interior  composed  of 
representatives  of  states,  Indian  tribes, 
industry,  other  Federal  agencies  and  the 
general  public)  established  a 
Subconunittee  on  Appeals  and 
Alternative  Dispute  Resolution.  MMS 
expects  the  Royalty  Policy  Committee  to 
consider  the  work  of  that  subcommittee 
during  the  pendency  of  this  proposed 
rule  and  will  consider  the 
recommendations  of  the  Royalty  Policy 
Committee  as  part  of  this  rulemaking 
process. 

One  of  the  primary  ideas  develc^d  in 
the  review  was  that  MMS  establish  both 
strict  time  limits  on  the  appeals  process 
and  an  overall  time  limitation  for 


appeals  as  a  whole.  On  August  13, 1996. 
the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act.  Pub.  L. 
104-185. 110  Stat.  1700.  was  enacted. 
Section  4  of  the  new  Act  amended  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA).  30 
U.S.C.  §  1701  et  seq.,  and  added  a  new 
FOGRMA  section  115(h)  governing  the 
Department's  process  for  resolving 
appeals  of  MMS  order-  or  decisions 
involving  royalties  and  other  payments 
due  on  Federal  oil  and  gas  leases.  For 
appeals  involving  Federal  oil  and  gas 
leases  coveted  by  this  new  provision, 
the  Department  has  33  months  from  th* 
date  a  proceeding  is  commenced  rn 
complete  all  levels  of  administrath'r 
review  or  the  appeal  will  be  deemed 
decided.  The  33-month  deadlini;  doe:, 
not  apply  to  appeals  involving  Indian 
leases  or  Federal  leases  for  minerals 
other  than  oil  and  gas. 

Therefore,  it  is  necessary-  that  MMS 
design  its  administrative  appeal  process 
to  accommodate  the  new  limitaiion 
Although  that  limitation  does  not  apply 
to  Indian  leases,  or  to  Federal  coal  or 
other  solid  minerals  leases,  ur  to  orden> 
or  decisions  signed  by  the  MMS 
Offshore  Minerals  Management 
Program,  MMS  proposes  to  apply  the 
same  time  limit  on  all  appeals  to  the 
Director  for  uniformity  of 
administration. 

These  regulations  propose  in  §  290.6 
that  all  appeals  to  the  ^^4S  Director 
vnll  be  decided  within  16  months  of  the 
date  the  appeal  is  commenced.  The 
regulations  also  specify  the  date  on 
which  the  Department  deems  an  appeal 
to  have  commenced,  namely,  the  date 
on  which  MMS  receives  a  notice  of 
appeal,  including  a  statement  of4bc 
reasons  the  appellant  ofiers  in  support 
of  the  appeal  and  a  one-page  summary 
of  the  issues  presented  in  the  statement 
of  reasons,  and  payment  of  a  filing  fee 
MMS  chose  a  time  period  shorter  than 
33  months  in  order  to  accelerate  the 
process  for  all  appeals  and  to  provide 
time  for  IBLA's  further  review  of  MM.S 
decisions.  If  the  16-month  time 
limitation  is  reached  and  a  decision  has 
not  been  issued,  then  the  appeal  vnll 
automatically  be  deemed  denied  by  the 
Director,  allowing  the  appellant  to 
continue  its  appeal  before  IBLA. 

In  addition,  the  overall  16-month  time 
limitation  period  for  resolving  appeals 
to  the  MMS  Director  was  derived  from 
an  overview  of  the  steps  of  the  appeals 
process.  As  noted  above,  an  appeal  to 
the  Director  of  an  order  or  decision 
issued  by  a  program  office  of  MMS 
would  only  "conmienoe"  with  the 
proper  filing  of  a  notice  of  appeal, 
including  a  statement  of  reasons  the 
appellant  offers  in  support  of  the  appeal 
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and  a  one-page  summary  of  the  issues 
presented  in  the  statement  of  reasons, 
and  a  $100.00  filing  fee  where 
applicable.  Once  an  appeal  has  been 
properly  'commenced.  "  i.e..  when 
MMS  has  received  all  of  the  required 
items,  MMS  will  issue  a  letter  of  receipt 
to  the  filing  party. 

An  appeal  could  be  filed  by  any 
person  adversely  affected  by  an  MMS 
order  or  decision.  This  would  include 
the  person  receiving  the  order  or 
decision  or  other  persons.  For  example, 
if  the  person  receiving  an  MMS  order  or 
decision  is  an  operating  rights  owner  on 
a  lease,  then  the  record  title  owner  who 
also  may  be  liable  under  the  order  or 
decision  could  appeal.  Or.  if  the  person 
receiving  an  MMS  order  or  decision  is 
a  lessee  of  an  Indian  lease  and  the 
Indian  lessor  is  adversely  afl^ected  by  the 
order  or  decision,  then  that  Indian 
lessor  could  appeal  The  notice  of 
appeal,  as  proposed  in  §  290.2.  is  a  brief 
letter  notifying  MMS  that  the  sender  is 
appealing  the  referenced  order  or 
decision.  The  same  MMS  office  that 
issued  the  original  order  or  decision 
must  receive  the  notice  of  appeal  v^thin 
60  days  after  service  of  the  order  or 
decision  upon  the  recipient. 

Under  existing  regulations  in  30  CFR 
290.5(b),  a  notice  of  appeal  is  deemed 
filed  on  the  date  it  is  received  by  the 
appropriate  MMS  office  (usually  an 
ofHce  in  the  Royalty  Management 
Program).  However,  if  the  notice  of 
appeal  is  postmarked  on  or  before  the 
due  date,  and  MMS  receives  it  within  10 
days  of  the  due  date,  then  it  is  deemed 
Bled  on  the  due  date.  With  the 
widespread  use  of  overnight  mail, 
electronic  transmissions,  and  other 
same-day  delivery  mechanisms,  and  for 
reasons  of  simplicity  and  consistency, 
MMS  proposes  in  §  290.3(d)  to  eliminate 
the  10-day  grace  period  for  Sling  the 
notice  of  appeal.  Thus,  under  the 
proposed  rule,  the  notice  of  appeal 
would  be  considered  filed  on  the  date 
the  appropriate  MMS  office  receives  it. 
Simply  mailing  or  otherwise 
transmitting  the  document  would  not 
satisfy  the  filing  requirement.  However. 
MMS  is  proposing  to  extend  the  period 
for  Sling  the  notice  of  appeal  from  30 
days  to  60  days.  No  extensions  for  filing 
the  notice  of  appeal  could  be  granted 
under  the  proposed  rule. 

The  60-aay  time  period  for  filing  the 
notice  of  app>eal  is  jurisdictional,  and 
the  Director  could  not  consider  an 
appeal  if  the  notice  of  appeal  is  filed 
late.  Therefore,  the  order  or  decision 
would  become  final,  and  no  further 
administrative  appeal  in  the  Department 
would  be  available. 

In  a  change  from  the  current 
regulations,  the  ippellaot  would  be 


required  under  §  290.2(b)  to  file  a 
written  statement  of  reasons  with  the 
notice  of  appeal  explaining  the  facts  and 
arguments  the  appellant  believes 
support  the  appeal.  The  statement  of 
reason*  could  be  either  part  of  the 
notice  of  appeal  itself  or  submitted  as  a 
second  document  within  the  60-day 
time  period  for  filing  the  notice  of 
appeal.  The  statement  of  reasons  also 
would  be  required  to  include  a  one-page 
summary  of  the  arguments  presented  in 
the  statement  of  reasons.  In  order  to 
encourage  statements  of  reasons  that 
focus  clearly  on  the  £acts  and  issues 
applicable  to  the  appeal,  MMS  proposes 
a  20-page  limitation  on  these 
documents,  plus  the  one-page  summary. 
If  the  particular  situation  is  unusually 
complex,  however,  the  appellant  may 
request  from  the  office  that  issued  the 
order  or  decision  on  appeal  permission 
to  file  a  longer  statement  of  reasons. 

If  the  appellant  needs  more  than  60 
days  to  prepare  its  statement  of  reasons, 
the  appellant  must  request  an  extension 
bom  MMS  before  the  end  of  the  60-day 
filing  period.  In  addition,  to  obtain  an 
extension  the  apfwllant  would  be 
required  to  provide  a  written 
explanation  of  the  reasons  for  the 
extension  request  to  the  MMS  office 
where  the  appellant  would  otherwise 
file  its  statement  of  reasons.  Extensions 
for  filing  the  statement  of  reasons,  and 
any  other  extensions  requested  in 
connection  with  an  appeal,  would  be 
granted  only  for  "good  cause,"  and  only 
when  accompanied  by  an  agreement 
tolling  any  and  all  applicable  time 
periods  for  issuing  decisions,  including 
the  16- month  time  period  in  this 
proposed  rule  as  well  as  the  33-month 
time  period  under  the  new  FOGRMA 
section  115(h),  for  the  duration  of  the 
extension  granted.  If  the  Director  denies 
the  extension  request,  then  the 
appellant  would  be  required  to  file  the 
statement  of  reasons  and  the  summary 
by  the  end  of  the  60-day  period  for  fiUng 
the  original  appeal.  Thus,  appellants 
that  need  additional  time  should  file 
their  extension  requests  well  before  the 
end  of  the  period. 

Under  proposed  §  290.3(b)(4).  if  the 
statement  of  reasons  is  not  received  by 
the  due  date,  then  the  Director  will 
dismiss  the  appeal  unless  the  Director 
determines  that  there  is  good  cause  in 
his  or  her  discretion  not  to  dismiss  the 
appeal.  If  the  Director  dismisses  the 
apf>eal,  then  the  order  or  decision 
would  be  final  and  no  further 
administrative  appeal  would  be 
available. 

As  with  the  notice  of  appeal,  filing  the 
statement  of  reasons  would  mean 
receipt  in  the  appropriate  MMS  office 
by  the  prescribed  date.  Simply  mailing 


or  otherwise  transmitting  the  document 
would  not  satisfy  the  filkig  requirement. 

Consistent  with  current  practice,  the 
MMS  office  that  issued  the  original 
order  or  decision  would  continue  to 
prepare  a  field  report  responding  to  the 
statement  of  reasons.  The  MMS  office 
would  send  a  copy  of  the  field  reptort  to 
the  appellant.  Cuirent  practice  has  been 
for  most  appellants  to  prepare  written 
repUes  to  the  field  report.  Under  the 
proposed  regulations,  the  appellant  is 
not  required  to  file  any  other 
supplemental  documents  in  connection 
with  an  appeal,  including  responses  to 
field  reports,  but  could  file  a  written 
request  to  file  supplemental  documents 
in  connection  with  an  appeal  with  the 
MMS  office  that  issued  the  order  or 
decision.  However,  the  Director  could 
set  deadlines  for  the  filing  of  any 
supplemental  documents  in  connection 
with  appeals  and  may  disregard 
suppl«nental  documents  that  are  filed 
after  the  deadline  and  without  an 
approved  extension.  The  appellant 
should  submit  a  request  for  an  extension 
to  file  supplemental  documents  in 
connection  with  an  appeal  in  writing 
with  the  reason  for  the  request.  The 
Director  would  grant  extension  requests 
only  for  "good  cause."  and  only  when 
accompanied  by  an  agreement  tolling 
any  and  all  applicable  time  i>eriods  for 
issuing  decisions,  including  the  16- 
month  time  period  in  this  proposed  rule 
and  the  33-month  time  period  under  the 
new  FOGRMA  section  115(h).  for  the 
duration  of  the  extension  granted.  If  the 
Director  needs  additional  information 
from  the  appellant,  or  has  any  questions 
necessary  to  decide  the  appeal,  then  the 
appellant  would  be  contacted. 

Another  change  MMS  is  proposing  to 
the  appeals  process  is  the  addition  of 
cost  recovery  and  filing  fees.  The 
Independent  Offices  Appropriation  Act. 
31  U.S.C  S9701.  provides  generally  for 
cost  recovery  by  Federal  agencies,  l^e 
Independent  (^fices  Appropriation  Act 
also  authorizes  agency  neacu  to 
"prescribe  regulations  establishing  the 
charge  for  a  service  or  thing  of  value 
provided  by  the  agency."  31  U.S.C. 
9701(b).  In  addition.  Office  of 
Management  and  Budget  Circular  No. 
A-25  states  that  the  general  Federal 
policy  on  cost  recovery  is  to  charge 
"each  identifiable  recipient  for  special 
benefits  derived  from  Federal  activities 
beyond  those  received  by  the  general 
public."  Furthermore,  the  Department  of 
the  Interior  Manual  requires  mat 
agencies  impose  charges  to  recover  costs 
for  services  which  provide  a  special 
benefit  or  privilege  to  an  identifiable 
non- Federal  recipient  above  and  beyond 
those  which  accrue  to  the  public  at 
large. 
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MMS  must  consider  cost  recovery 
options  for  activities  which  meet  the 
specific  criteria  outlined  above.  Because 
the  MMS  administrative  appeals  process 
is  a  voluntary  activity  that  conveys  a 
special  benefit  upon  those  who  use  it. 
it  qualifies  for  cost  recovery. 

m  1993-94,  MMS  engaged  in  a  cost 
recovMy  study  to  determine  the  actual 
cost  of  processing  an  administrative 
appeal  to  the  Director  of  MMS.  In  that 
study,  completed  in  August  1994,  the 
cost  recovery  team  noted  that  the  cost  to 
MMS  for  processing  an  appeal  is 
approximately  $2,000  for  routine 
appeals  and  $8,000  for  non^outine 
appeals.  However,  as  recommended  by 
that  study,  it  may  not  be  feasible  to 
attempt  to  recover  full  actual  costs. 
Insteaid,  some  smaller  charge  could  be 
selected.  The  study  rectHnmended  that 
MMS  consider  the  filing  fiees  other 
judicial  and  quasi-judic^  governmental 
entitles  charge. 

In  determining  the  recommended 
filing  fee  for  appeals,  MMS  considered 
the  following: 

(A)  the  relative  hardship  upon 
potential  appellants  of  instituting  a 
filing  fee: 

(Blthe  possibility  that  any  filing  fee 
will  likely  provide  some  disincentive  to 
the  filing  of  nominal  appeals; 

(C)  the  current  thresnold  for  issuing 
appealable  bills  and  orders  is  $100.00 
for  Federal  cases  and  $25.00  for  Indian 
cases; 

(D)  the  possibility  of  a  two-tiered  fee 
structure  that  might  include  different 
fees  for  different  types  of  appeals; 

(E)  the  fiact  that  a  filing  fee  mechanism 
will  result  in  some  increased  cost  to 
MMS  for  billing  and  collecting  the  filing 
fees  (estimated  by  the  Department  of  the 
Interior  Director  of  Financial 
Management  at  $8.00  in  1991): 

(F)  tne  MMS  appeals  process  is  only 
the  first  of  two  levels  of  appeal  within 
the  Department:  and 

(G)  tne  MMS  appeals  process  does 
confer  some  limited  public  benefit  by 
acting  as  a  process  for  the  specification 
and  clarification  of  Federal  mineral  law 
and  policy. 

In  considering  the  recommendation 
that  MMS  select  a  fee  less  than  actual 
costs,  the  follo%ving  is  a  list  of  various 
filing  fiees  charged  by  other  judicial  and 
quasi-judicial  governmental  agencies: 
United  States  District  Couit: 

(Civil  Action) $120.00 

(Tax  Appeal  from  Tax  Court)  100.00 

United  States  Bankruptcy  Court: 

(Ch^>tBr8  7  and  13) 160.00 

(Chaptsr  11)  800.00 

United  States  Tax  Court  (Peti- 
tion)    60.00 

Board   of  Immigration   Appeals 
(Appeal  from  ^S  decision) 110.00 


Federal  Energy  Regulatory  Com- 
mission (Review  of  jurisdic- 
tional agency  decision) 100.00 

Therefore  §  290.4  is  proposed  as  a 
new  section  implementing  the  cost 
recovery  requirements  under  the 
Independent  Offices  Appropriation  Act 
and  Office  of  Management  and  Budget 
Circular  No.  A-2S.  It  would  provide  for 
a  $100.00  filing  fee  on  most  appeals  to 
the  Director  of  MMS  under  this  part. 
Indian  tribes  and  Indian  allottees  would 
not  be  charged  a  fiee. 

Under  the  proposed  regulations,  the 
Director  cannot  considm'  any  appeal  for 
which  the  appellant  has  not  properly 
paid  the  filing  fiae.  Because  the 
regulations  require  that  the  appellant 
put  the  filing  fee  in  the  form  of  an 
electronic  fiind  transfer  through  a 
financial  institution  that  may  operate  on 
different  business  hours  than  MMS, 
MMS  would  accept  a  filing  fee  that  is 
received  no  later  than  the  end  of  the 
next  business  day  after  the  notice  of 
appeal  is  filed,  or  the  end  of  the  60th 
day  after  service  of  the  order  or  decision 
upon  the  recipient,  whichever  is  later. 

All  new  appeals  commenced  after  the 
effective  date  of  the  final  regulation 
would  be  subject  to  the  time  limitation 
and  filing  requirement  changes.  The 
amount  of  the  filing  fee  would  be 
reevaluated  periodically,  and  any 
adjustments  would  be  published  in  the 
Federal  Register. 

Section  290.4  currently  provides  that 
oral  argument  will  be  allowed  on  an 
appellant's  motion  at  the  discretion  of 
the  Director  of  MMS.  That  section 
would  be  replaced  by  proposed  §  290.5, 
which  reflects  that  an  appellant  may 
request  a  hearing  before  tiie  Director  or 
request  alternative  dispute  resolution 
(AI3R).  The  Director  retains  discretion  to 
allow  a  hearing  or  engage  in  other  forms 
of  ADR.  Appellants,  however,  are 
encouraged  to  seek  alternative 
resolution  of  their  appeals  where 
feasible  throughout  the  appeals  process. 
For  appeals  involving  actions  of  the 
Royalty  Management  Program, 
appellants  should  contact  the  Royalty 
Management  Program  Office  of 
Enforcement  to  initiate  ADR. 

Proposed  §  290.6,  which  states  the 
time  limitations  for  an  appeal,  has  been 
addressed  previously  in  this  preamble. 

Proposed  §  290.7,  which  addresses 
ap]>eals  involving  Indian  lands,  is  the 
same  as  the  current  §  290.6  with  only 
minor  technical  amendments. 

Proposed  §  290.8,  which  explains  how 
to  appeal  the  MMS  Director's  decision 
to  the  IBLA,  is  the  same  as  the  current 
§  290.7  with  only  minor  technical 
amendments. 

Proposed  §  290.9  addresses  the  time 
for  the  IBLA  to  issue  decisions  imder 


the  new  FOGRMA  $  115(h)  in  cases 
involving  Federal  oil  and  gas  leases — 
namely,  the  last  day  of  the  33rd  month 
after  the  date  the  appeal  is  commenoed, 
as  specified  under  section  290.2,  or,  if 
that  period  has  been  extended  under 
any  tolling  agreement  between  an 
appellant  and  either  the  MMS  or  the 
IBLA.  by  the  last  day  of  the  period  for 
which  the  time  has  been  extended. 

If  the  Board  does  not  issue  a  decision 
within  that  time,  then  one  of  two  results 
would  occur.  With  respect  to  any 
nonmonetary  obligation,  and  with 
respect  to  any  monetary  obligation  for 
which  the  principal  amount  that  the 
appellant  must  pay  is  less  than  $10,000, 
an  appeal  would  be  deemed  to  have 
been  decided  in  the  appellant's  favor. 
With  respect  to  any  monetary  obligation 
for  which  the  principal  amount  that  the 
appellant  must  pay  is  $10,000  or  more, 
the  appeal  would  be  deemed  decided  in 
MMS'  favor  and  against  the  appellant. 
An  appeal  which  is  deemed  to  have 
been  decided  against  the  appellant 
would  be  a  judicially  reviewable  final 
agency  action  under  5  U.S.C.  704. 

The  term  "monetary  obligation" 
means  any  requirement  in  any.  order  or 
decision  that  results  in  the  appellant 
having  to  pay  or  to  compute  and  pay 
royalty,  minimum  royalty,  rental,  bonus, 
net  profit  share,  proceeds  of  sale, 
interest,  penalty,  or  assessment.  For 
example,  if  a  lessee  asked  for  a  royalty 
value  determination  frt>m  MMS' 
Valuation  and  Standards  Division 
("VSD"),  and  if  the  result  of  that 
determination  is  that  the  lessee  must 
pay  additional  royalties,  then  a 
monetary  obUgation  would  be  involved. 
If  the  principal  amount  of  a  monetary 
obligation  is  not  specifically  stated  in  an 
order  or  decision  and  must  be 
computed,  the  $10,000  amount  means 
the  principal  amount  that  MMS 
estimates  that  the  appellant  would  be 
required  to  pay  as  a  result  of  the  order 
or  decision. 

n.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  fS 
U.S.C.  §601  etseq.).  The effectof this 
rule  will  be  to  shorten  the  MMS' 
administrative  appeals  process. 

Executive  Ortfer  12630 

The  Department  of  the  Interior 
certifies  that  the  rule  does  not  represent 
a  governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Thus,  n 
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Takings  Implications  Assessment  need 
not  be  prepared  under  Executive  Order 
12630,  "Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights." 

Executive  Order  12968 

The  Department  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  that  these  regulations  meet 
the  applicable  reform  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

Executive  Order  12866 

This  docimient  has  been  reviewed 
under  Executive  Order  1 2866  and  is  not 
a  significant  regulatory  action. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Department  of  the  Interior  has 
determined  and  certifies  according  to 
the  Unfunded  Mandates  Reform  Act,  2 
U.S.C.  §  1502  et  seq..  that  this  rule  vvill 
not  impose  a  cost  of  $100  milHon  or 
more  in  any  given  year  on  local,  tribal, 
state  governments,  or  the  private  sector. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  §  3501  et  seq. 

National  Environmental  Policy  Act  of 
1969 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  a  detailed  statement 
under  section  102(2](C]  of  the  National 
Enviroiunental  Policy  Act  of  1969  (42 
U.S.C.  §4332(2)(C))  is  not  required. 

List  of  Subjects  in  30  CFR  Part  290 

Administrative  practice  and 
procedure.  Mineral  royalties — appeals; 
Penalties:  Public  lands — Mineral 
resources. 

Dated.  October  21.  1996 
Sylvia  V.  Baca. 

Deputy  Assistant  Secretary— Land  and 
Minerals  Management. 

For  the  reasons  set  out  in  the 
preamble.  MMS  proposes  to  revise  30 
CFR  part  290  as  follows: 

PART  290— APPEALS  PROCEDURES 

Sec. 

290.1  What  appeals  does  this  part  apply  to? 

290.2  How  do  I  appeal  an  order  or  decision 
to  the  MMS  Director? 

290.3  When  do  I  file  the  items  required  for 
an  appeal? 

290.4  How  do  I  p>ay  the  filing  fee? 

290.5  Is  oral  argument  or  alternative 
dispute  resolution  (ADR)  allowed? 


290.6  When  can  I  expect  a  decision  from 
the  MMS  Director? 

290.7  Are  there  difiiBrant  appeal  procadurm 
for  Indian  lands? 

290.8  How  do  I  appeal  to  the  Interior  Board 
of  Land  Appeals? 

290.9  When  can  I  expect  a  decision  from 
the  Interior  Board  of  Land  Appeals? 

Authority:  25  U.S.C  2,  9;  30  U.S.C  189. 
285,  359, 1023, 1701  et  seq.;  31  U.S.C  9701; 
43  use  1334, 1335. 


|29ai 

to? 


OOVS  unm  pvie|i|Ny 


The  rules  in  this  part  apply  to  appeals 
to  the  Director,  h^nerals  Mtmagement 
Service  (MMS)  (and  the  Deputy 
Commissioner  of  Indian  AlTairs  when 
Indian  lands  are  involved),  from  orders 
or  dedsiona  of  MMS  officers.  This  part 
also  provides  for  the  further  right  of 
app>eal  to  the  Board  of  Land  Appeals  in 
the  Office  of  Hearings  and  Appeals, 
Office  of  the  Secretary,  from  adverse 
(lecisions  of  the  Director  (and  the 
Deputy  Commissioner  of  Indian  Affairs 
when  Indian  lands  are  involved) 
rendered  under  this  part.  This  part  also 
provides  for  how  to  determine  time 
deadlines  that  apply  to  these  appeals. 

f  290l2    How  do  I  sppsai  an  ontor  or 
dectaton  to  ttie  MMS  tNrsctor? 

If  you  are  adversely  affected  by  an 
MMS  order  or  decision,  you  may  appeal 
to  the  Director,  MMS,  unless  the 
Director,  Assistant  Secretary,  or  the 
Secretary  approved  the  order  or 
decision  before  it  was  issued.  You  must 
file  the  appteal  in  the  MMS  office  issuing 
the  ordei  or  decision.  Your  appeal  does 
not  commence  for  purposes  of  the  time 
periods  provided  in  §§  290.6  and  290.9 
and  sectiorf  115(h)  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act,  30 
use.  1725(h),  as  applicable,  until 
MMS  receives  all  of  the  following  items 
as  further  provided  in  §  290.3: 

(a)  A  written  notice  of  appeal  that 
clearly  indicates  the  order  or  decision 
being  appealed; 

(b)  A  written  statement  of  reasons, 
either  as  part  of  the  notice  of  appeal  or 
as  a  separate  document,  explaining  the 
facts  and  law  you  believe  justify  reversal 
or  modification  of  the  order  or  decision, 
including  a  one- page  summary  of  the 
arguments  presented  in  the  statement  of 
reasons:  and  ^ 

(c)  Where  applicable,  a  $100.00  filing 
fee. 

1290.3    Whon  do  I  fito  the  Itwns  required 
tor  an  appeal? 

(a)  Notice  of  appeal.  You  must  file  the 
notice  of  appeal  in  the  MMS  office  that 
issued  the  order  or  decision  within  60 
days  after  the  order  or  decision  was 
served  upon  the  recipient.  The  60-day 
time  limit  for  filing  the  notice  of  appeal 


cannot  be  extended.  See  paragraph  (d)    - 
of  this  section  for  additicmal 
information  on  timely  filing.  If  you  file 
the  notice  of  appeal  late,  the  Director 
cannot  consider  the  appeal,  and  the 
order  or  decision  appealed  from  is  final. 
No  further  administrative  appeal  is 
available. 

(b)  Statement  of  reasons.  (1)  You  must 
file  a  statement  of  reasons  in  support  of 
your  appeal  in  the  MMS  office  that 
issued  the  order  or  decision  at  the  same 
time  you  file  your  notice  of  appeal,  or 
as  a  separate  document,  within  60  days 
after  the  order  or  decision  was  served 
upon  the  recipient.  See  paragraph  (d)  of 
this  section  for  additional  information 
on  timely  filing.  The  statement  of 
reasons  may  not  be  longer  than  20  pages 
plus  the  one-page  simimary,  unless  the 
MMS  office  that  issued  the  order  or 
decision  gives  you  permission  to  file  a 
statement  of  reasons  longer  than  20 
pages. 

(2)  You  may  request  in  writing  an 
extension  of  time  to  file  the  statement  of 
reasons  from  the  MMS  office  that  issued 
the  order  or  decision  within  60  days 
after  the  order  or  decision  was  served 
upon  the  recipient.  Your  extension 
request  must  explain  the  reason  for  your 
request.  Your  extension  request  also 
must  include  an  agreement  tolling  the 
running  of  any  applicable  time  periods, 
including  the  time  periods  for  deciding 
appeals  in  §§  290.6  and  290.9  and 
section  115(h)  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act,  30  U.S.C. 
1725(h),  for  the  length  of  the  extension 
granted. 

(3)  The  Director  will  grant  your 
extension  request  only  for  good  cause 
and  at  the' discretion  of  the  Director.  If 
the  Director  approves  your  extension 
request,  you  must  provide  written 
docimientation  of  the  extension, 
including  the  tolling  agreement,  by  the 
end  of  the  60-day  period  for  filing  the 
appeal.  If  the  Director  denies  your 
extension  request,  then  you  must  file 
the  statement  of  reasons  by  the  end  of 
the  60-day  period  for  filing  the  appeal. 

(4)  If  you  do  not  file  your  statement 
of  reasons  by  the  required  due  date  and 
yoiu-  notice  of  appeal  does  not  include 
a  statement  of  reasons  for  the  appeal, 
then  the  Director  will  dismiss  yoiu 
appeal  unless  the  Director  determines 
that  there  is  good  cause  in  his  or  her 
discretion  not  to  dismiss  your  appeal.  If 
the  Director  dismisses  your  appeal,  then 
the  order  or  decision  appealed  from  is 
final  and  no  further  administrative 
appeal  is  available. 

(c)  Supplemental  documents.  (1)  You 
may  file  a  written  request  to  file 
supplemental  documents  in  connection 
with  4n  appeal  with  the  MMS  office  that 
issued  the  order  or  decision.  The 
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Director  may  establish  reasonable  due 
dates  for  filing  supplemental  documents 
in  connection  with  an  appeal.  See 
paragraph  (d)  of  this  section  for 
additional  information  on  timely  filing. 

(2)  If  you  file  a  supplemental 
document  with  MMS  after  the  due  date 
for  that  dociunent,  the  Director  may 
disregard  that  docimient  in  issuing  a 
decision  on  the  appeal. 

(3)  You  may  request  in  writing  an 
extension  of  time  to  file  a  supplemental 
document  from  the  MMS  office  that 
issued  the  order  or  decision  if  that  MMS 
office  receives  the  request  before  the 
document  is  due.  Your  extension 
request: 

(i)  Must  explain  the  reason  for  your 
request; 

(ii)  Must  include  an  agreement  tolling 
the  running  of  any  applicable  time 
periods,  including  the  time  periods  in 
§§  290.6  and  290.9  and  section  115(h)  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act,  30  U.S.C.  1725(h),  for 
the  length  of  the  requested  extension 
granted; 

(iii)  Will  be  granted  only  for  good 
cause  and  at  the  discretion  of  the 
Director. 

(d)  Timely  filing.  Your  notice  of 
appeal,  statement  of  reasons,  or 
supplemental  document  is  considered 
filed  only  when  it  is  received  in  the 
MMS  office  where  the  appeal  is  due. 
Simply  mailing  or  otherwise 
transmitting  the  notice  of  appeal, 
statement  of  reasons  or  supplemental 
document  does  not  satisfy  die  filing 
requirement. 

§290.4    How  do  I  pay  the  filing  fee? 

(a)  Unless  you  are  an  Indian  tribe  or 
allottee,  you  must  pay  a  $100.00  filing 
fee  for  each  notice  of  appeal.  Indian 
tribes  or  allottees  do  not  have  to  pay  a 
filing  fee. 

(b)  You  must  pay  the  filing  fee  by 
electronic  fimds  transfer  made  payable 
to  "Minerals  Management  Service." 
Include  with  the  payment  your  payor 
identification  number  and  the  number 
of  the  order  or  decision  being  appealed, 
where  applicable. 

(c)  If  \^S  does  not  receive  your 
filing  fee  by  the  end  of  the  next  business 
day  after  MMS  receives  your  notice  of 
appeal  or  by  the  end  of  the  60th  day 
after  service  of  the  order  or  decision 
upon  the  recipient  whichever  is  later, 
then  the  Director  cannot  consider  your 
appeal,  and  the  order  or  decision 
appealed  from  is  final.  No  further 
administrative  appeal  is  available. 

§290,5    Is  oral  argument  or  aitaniativa 
diaputa  resolution  (ADR)  allowod? 

(a)  While  your  appeal  is  pending,  you 
may: 


(1)  Meet  with  the  office  that  issued 
the  order  or  decision  under  appeal  to 
resolve  the  issues  yoy  have  raised  in 
your  appeal  (for  appeals  involving 
actions  of  the  Royalty  Management 
Program,  you  may  ask  the  Royalty 
Management  Program's  Office  of 
Enforcement  to  engage  in  settlement 
negotiations,  mediation,  or  other  ADR); 
or 

(2)  Request  a  hearing  before  the 
Director  regarding  your  appeal.  The 
Director  has  the  discretion  to  decide 
whether  or  not  to  grant  the  hearing 
request. 

(b)  Any  hearing  by  the  Director, 
settlement  negotiation,  or  other  ADR 
will  not  extend  any  applicable  time 
period  in  §§  290.6,  290.9,  or  section 
115(h)  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act,  30  U.S.C. 
1725(h),  for  deciding  the  appeal  unless 
you  and  MMS  sign  ^  tolling  agreement. 

§290.6    When  can  I  expect  a  decision  from 
the  MMS  Director? 

(a)  For  all  appeals  filed  after  this  rule 
becomes  effective,  the  Director  will 
issue  a  decision  by  the  last  day  of  the 
16th  month  after  the  date  the  appeal  is 
commenced,  as  specified  under  §  290.2, 
or,  if  the  16-monUi  period  had  been 
extended  under  any  tolling  agreement 
between  you  and  MMS,  by  the  last  day 
of  the  period  for  which  the  time  has 
been  extended. 

(b)  If  the  Director  does  not  issue  a 
decision  on  your  appeal  within  the 
period  sp>ecified  in  paragraph  (a)  of  this 
section,  your  appeal  is  deemed  denied 
by  the  Director,  and  you  may  appeal 
such  denials  further  under  §  290.8  of 
this  part.  MMS  will  send  you  a  timely 
notice  that  your  appeal  is  denied. 

§29a7    Are  than  diffaiwitappaai 
prooeduros  for  Indian  lands? 

No.  The  appeal  procedures  in  this 
part  apply  to  orders  or  decisions 
affecting  Indian  lands,  except  that  the 
Deputy  Commissioner  of  Indian  Affairs 
will  issue  the  decision  on  your  appeal. 

§290.8    How  do  I  appeal  to  the  Interior 
Board  of  Land  Appeals? 

If  you  are  a  party  to  a  case,  or  an 
Indian  tribe  or  Indian  allottee,  adversely 
affected  by  a  decision  of  the  MMS 
Director  or  the  Deputy  Commissioner  of 
Indian  Affairs  under  this  part,  you  may 
apped  to  the  Interior  Board  of  Land 
Appeals  (IBLA)  in  the  Office  of  Hearings 
and  Appeals,  Office  of  the  Secretary,  in 
accordance  with  43  CFR  part  4, 
"Department  Hearings  and  Appeals 
Procedures."  If  your  appeal  is  deemed 
denied  imder  §  290.6(b)  of  this  part,  the 
date  of  the  Director's  decision,  for 
purposes  of  calculating  the  due  date  for 


filing  any  appeal  to  the  Interior  Board  of 
Land  Appeals,  is  the  earlier  of: 

(a)  The  date  you  receive  written 
notice  that  your  appeal  was  considered 
denied  by  the  Director;  or 

(b)  30  days  after  the  last  day  for  the 
Director  to  decide  the  appeal  under 
§290.6. 

§290.9    When  can  I  expect  a  dadsion  from 
ttw  Interior  Board  of  Land  Appaala? 

(a)  For  all  appeals  from  Director's 
decisions  involving  royalties  or  other 
payments  due  under  Federal  oil  and  gas 
leases  commenced  after  (the  effective 
date  of  the  final  rule],  the  IBLA  will 
issue  a  decision  by  the  last  day  of  the 
33rd  month  after  the  date  the  app>eal  is 
commenced,  as  specified  under  §  290.2, 
or,  if  that  period  has  been  extended 
imder  any  tolling  agreement  between 
you  and  MMS  or  you  and  IBLA.  by  the 
last  day  of  the  period  for  which  the  time 
has  been  extended. 

(b)  If  the  IBLA  does  not  issue  a 
decision  on  your  appeal  within  the 
period  stated  in  paragraph  (a),  then  youi 
appeal  will  be — 

(1)  Deemed  to  have  been  decided  in 
your  favor  with  respect  to  any 
nonmonetary  obligation  and  with 
respect  to  any  monetary  obUgation  for 
which  the  principal  amoimt  that  you 
would  be  required  to  pay  is  less  than 
$10,000;  or 

(2)  Deemed  to  have  been  decided 
s^ainst  you  with  respect  to  any 
monetary  obligation  for  which  the 
principal  amount  that  you  would  be 
required  to  pay  is  $10,000  or  more.  An 
appeal  which  is  deemed  to  have  been 
decided  against  you  under  this 
paragraph  constitutes  judicially 
reviewable  final  agency  action  under  5 
U.S.C.  704. 

(c)(1)  As  used  in  this  section,  the  term 
"monetary  obligation"  means  any 
requirement  in  any  order  or  decision 
that  results  in  your  having  to  pay  or  to 
compute  and  pay  royalty,  minimum 
royalty,  rental,  bonus,  net  profit  share, 
proceeds  of  sale,  interest,  penalty,  or 
assessment. 

(2)  In  the  case  of  any  monetary 
obligation  for  which  the  principal 
amount  is  not  specifically  stateid  in  an 
order  or  decision  and  which  must  be 
computed  to  comply  with  the  order  or 
decision,  the  $10,000  amount  in 
paragraph  (h)  means  the  principal 
amount  that  MMS  estimates  that  you 
would  be  required  to  pay  as  a  result  of 
the  order  or  decision. 

(d)  The  time  limitations  in  this 
section  for  the  IBLA  to  issue  a  decision 
do  not  apply  to  appeals  involving 
royalties  due  under  Indian  tribal  or 
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allotted  leases  or  under  Federal  leases 
for  minerals  other  than  oil  and  gas. 
(FR  Doc.  96-27506  Filed  10-25-96;  S:45  am} 
HLUNQ  COM  «S10-W«-P 


ENVIRONMEHTAL  PROTECTION 
AGENCY 

40CFRPart62 
[TX-7-1-S220b:  FRL-6e29-ai 

Approval  and  Promulgation  of  State 
Air  Quality  Plana  for  Daalgnated 
FadUtlaa  and  Pollutants,  Texas; 
Control  of  Sulfuric  Add  Mist 
Emissions  From  Existing  Sulfuric  Acid 
Production  Plants  arKi  Total  Reduced 
Sulfur  From  Existing  Kraft  Pulp  Mills 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Proposed  rulemaking. 

SUMMARY:  The  EPA  is  proposing 
approval  of  the  Texas  plans  for 
controlling  sulfuric  acid  mist  emissions 
&om  existing  sulfuric  acid  production 
plants  and  for  controlling  total  reduced 
sulfur  (TRS)  from  existing  krafl  pulp 
mills.  The  plans  were  submitted  to 
fulfill  the  requirements  of  section  111(d) 
of  the  Clean  Air  Act.  These  plans  were 
adopted  by  the  State  of  Texas  on  May 
12.  1989.  and  submitted  by  the 
Governor  to  the  EPA  in  a  letter  dated 
August  21.  1989.  Please  see  the  direct 
final  notice  of  this  action  located 
elsewhere  in  today's  Federal  Register 
for  a  detailed  description  of  the  State 
plan. 

DATES:  Comments  on  this  proposed  rule 
must  be  postmarked  by  November  27, 
1996. 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6PI>-L),  EPA  Region 
6.  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733.  Copies  of  the  State's  plan 
and  other  information  relevant  to  this 
action  are  available  for  inspection 
during  normal  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD- 
L),  1445  Ross  Avenue.  Suite  700, 
Dallas.  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission.  Air  Quality  Program. 
12124  Park  35  Circle.  Austin,  Texas 
78753. 

Anyone  wishing  to  review  this  plan  at 
the  Region  6  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATKM  CONTACT:  Lt. 
Mick  Cote,  Air  Planning  Section  (6PD- 


L).  EPA  Region  6,  telephone  (214)  665- 

7219. 

SUPPt^EMENTAItY  MFOfMATKM:  See  the 

information  provided  in  the  Direct  Final 

rule  which  is  located  in  the  Rules 

Section  of  this  Federal  Regiater. 

List  of  Sub)ecta  in  40  CFR  Put  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Paper  and  paper  products 
industry,  Reporting  and  recordkeeping 
requirements.  Sulfuric  add  plants, 
Sulfuric  oxides. 

Authority:  42  U.S.C.  7401-7e71q. 
Dated:  September  30, 1996. 
Jerry  CUffard, 

Acting  Regional  Administrator. 

|FR  Doc.  96-26550  Filed  10-2&-96:  8:45  am) 


40  CFR  Part  372 
[OPPTS-400108A;  FRL-6S72-4] 

Emergency  Planning  and  Community 
RIght-to-Know;  Notice  of  Put>llc 
Meetings 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  Notice  amends  a  Notice 
of  Public  Meetings  that  was  pubUshed 
in  the  Federal  Register  of  October  1. 
1996,  aimouncing  two  public  meetings 
to  receive  public  comment  on  issues 
raised  by  the  Agency's  advance  notice  of 
proposed  rulemaking  (ANPR)  titled 
"Addition  of  Reporting  Elements;  Toxic 
Chemical  Release  Reporting: 
Community  Right-to-Know,"  also  issued 
in  the  Federal  Register  of  October  1 . 
This  Notice  is  to  inform  the  public  that 
EPA  is  extending  the  public  meeting 
time  in  Baton  Rouge,  Louisiana  to  2 
days  due  to  the  large  number  of  people 
who  registered  to  speak  at  this  meeting 
and  that  the  location  of  the  meeting  is 
being  changed.  In  order  to  allow  all 
registered  speakers  sufficient  time  to 
publicly  present  their  comments  on 
these  issues,  EPA  feels  it  is  necessary  to 
provide  an  additional  meeting  day.  EPA 
is  not  extending  registration  for  speakers 
for  this  meeting,  therefore  only  those 
stakeholders  already  registered  to  speak 
at  this  meeting  will  be  scheduled  on  the 
agenda.  Speakers  who  registered  on  or 
before  October  11, 1996,  will  be  notified 
by  EPA  as  to  which  day  of  the  meeting 
they  will  be  scheduled  to  speak.  The 
order  of  speakers  will  be  based  upon  the 
order  in  which  they  signed  up;  no 
sp>ecific  times  will  be  assigned. 
Preferences  for  speaking  on  a  particular 


day  will  be  given  in  the  order  in  which 
the  speakers  were  registered.  In 
addition,  EPA  is  announcing  a  third 
public  meeting  on  the  issues  associated 
with  the  ANPR.  This  meeting  vnll  be 
held  ia  Washington,  E)C  to  provide 
additional  opportunity  for  Uie  public  to 
present  their  comments  to  EPA. 
DATES:  The  meeting  in  Baton  Rouge,  LA 
is  schedule  to  take  place  on  October  29 
and  30. 1996.  The  meeting  on  October 
29  is  scheduled  from  9  a.m.  to  5  p.m. 
The  meeting  on  October  30  will  start  at 
9  a.m.  and  will  continue  through  the 
last  registered  speaker,  which  will  be  no 
later  than  5  p.m.  The  meeting  in 
Washington.  DC  is  scheduled  to  take 
place  on  December  3  and  4, 1996,  from 
9  a.m.  to  5  p.m.  or  through  the  last 
registered  speaker,  which  will  be  no 
later  than  5  p.m. 

ADDRESSES:  The  meeting  on  October  29 
and  30  will  be  held  at  the  Best  Western 
Richmond  Suites  Hotel.  5668  Hihon 
Avenue,  Baton  Rouge,  LA.  (Please  note 
that  this  is  a  change  of  location.)  The 
meeting  on  December  3  and  4, 1996, 
will  be  held  at  the  Environmental 
Protection  Agency,  Education  Center 
Auditorium,  401  M  St.,  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
register  to  speak  at  the  pubUc  meeting 
on  December  3  or  4,  contact  Cassandra 
Vail  at  202-260-0675,  e-mail: 
vail.cassandraOepamail.epa.gov.  For 
additional  information  about  the 
meetings,  contact  Denise  Coutlakis  at 
202-260-5558.  e-mail: 
coutlakis.deniseOepamail.epa.gov.  For 
further  information  on  EPCRA  section 
313,  contact  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  5101,  401  M  St.,  SW.,  Washington. 
DC  20460.  Toll  free:  1-800-535-0202.  in 
Virginia  and  Alaska:  703-412-9877  or 
Toll  free  TDD:  800-553-7672. 
SUPPt.EMENTARY  INFORMATION:  In  1986. 
Congress  enacted  the  Emergency 
Plaiming  and  Community  Right-to- 
Know  Act  (EPCRA).  Section  313  of 
EPCRA  requires  certain  businesses  to 
submit  reports  each  year  on  the  amounts 
of  toxic  chemicals  their  facilities  release 
into  the  environment  or  otherwise 
manage.  The  information  is  placed  in  a 
pubUcly  accessible  data  base  known  as 
the  Toxics  Release  Inventory  (TRI).  The 
purpose  of  this  requirement  is  to  inform 
the  public,  government  officials,  and 
industry  about  the  chemical 
management  practices  of  specified  toxic 
chemicals. 

EPA  is  interested  in  expanding  the 
information  available  via  TRI  to  include 
chemical  use  information  such  as 
materials  accounting  data.  The  Agency 
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began  reviewing  this  issue  in  1993  and 
held  public  meetings  in  1994  and  1995. 
On  August  8,  1995,  President  Clinton 
directed  EPA  to  develop  and 
implement,  on  an  expedited  schedule,  a 
process  for  consideration  of  reporting 
use  information  imder  TRI.  In  response, 
EPA  has  begun  the  regulatory 
development  process  for  additional 
review  of  chemical  use  reporting,  which 
the  Agency  believes  may  provide  a  more 
detailed  and  comprehensive  picture  to 
the  public  about  environmental 
performance  and  about  toxic  chemicals 
in  their  communities.  EPA  has  provided 
an  ANPR  to  give  notice  of  EPA's 
consideration  of  this  issue  and  to  solicit 
comments  on  all  aspects  of  chemical  use 
and  the  collection  of  chemical  use  data. 
The  purpose  of  the  public  meetings  is  to 
provide  public  forlims  for  interested 
parties  to  provide  input  on  the  issues 
raised  by  the  ANPR. 

Oral  statements  will  be  scheduled  on 
a  first-come  first-serve  basis  by  calling 
Cassandra  Vail  at  the  telephone  number 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  EPA  encourages  meeting 
participants  to  provide  written 
statements.  All  statements  will  become 
oart  of  the  public  record  and  will  be 
considered  in  the  development  of  any 
proposed  rule.  In  order  to  accommodate 
and  schedule  speakers,  EPA  requests 
that  those  interested  in  speaking  at  the 
December  3  and  4, 1996.  public  meeting 
register  by  Thursday,  November  21, 
1996.  If  there  is  sufficient  interest,  EPA 
will  extend  the  public  meeting  for  an 
additional  day. 

Dated:  October  23, 1996. 
William  H.  Sanden  m. 
Director,  Office  of  Pollution  Prevention 
and  Toxics. 

[FR  Doc.  96-27709  Filed  10-25-96;  8:45  am] 
BMJJNQ  cooataso  «o  F 


DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Part  60-250 
RiN  1215-AA62 

Affirmative  Action  and 
Nondiscrfminstton  Obligations  of 
ContractDTS  and  Subcontractors 
Regarding  Special  Disabled  Veterans 
and  Vietnam  Era  Veterans;  Correction 
and  Extension  of  Comment  Period 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
ACTION:  Proposed  rule;  correction  anci 
extension  of  comment  period. 


SUMMARY:  This  document  contains 
typographical  and  technical  corrections 
to  the  proposed  rule  published  by  the 
Office  of  Federal  Contract  CompUance 
Prop-ams  (OFCCP)  on  Tuesday, 
September  24, 1996,  FR  Document 
Number  96-23638  (61  FR  50080).  The 
proposed  rule  would  revise  the  current 
regulations  implementing  the 
affirmative  action  provisions  of  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended 
(VEVRAA).  In  light  of  today's 
corrections,  OFCCP  has  decided  to 
extend  the  deadline  for  public 
comments  on  the  proposed  rule. 
DATES:  The  comment  period  on  the 
proposed  rule  is  extended  imtil 
December  27, 1996. 

ADDRESSES:  Comments  should  be  sent  to 
Joe  N.  Kennedy,  Deputy  Director,  Office 
of  Federal  Contract  Compliance 
Programs,  Room  0-3325,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

As  a  convenience  to  commenters. 
OFCCP  will  accept  public  comments 
transmitted  by  facsimile  (FAX)  machine. 
The  telephone  number  of  the  FAX 
receiver  is  202-219-6195.  To  assure 
access  to  the  FAX  equipment,  only 
public  comments  of  six  or  fewer  pages 
will  be  accepted  via  FAX  transmittal. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  OFCCP  at  202-219-9430  (voice), 
1-800-326-2577  (TDD). 

Copies  of  this  correction  document  in 
alternate  formats  may  be  obtained  by 
calling  202-219-9430  (voice).  1-800- 
326-2577  (TDD).  The  alternate  formats 
available  are  large  print,  electronic  file 
on  computer  disk  and  audio-tape. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
N.  Kennedy,  Deputy  Director,  Office  of 
Federal  Contract  Compliance  Programs, 
200  Constitution  Avenue.  N.W.,  Room 
C-3325.  Washington.  D.C.  20210. 
Telephone:  202-219-9475  (voice),  1- 
800-326-2577  (TDD). 
SUPPLEMENTARY  INFORMATION:  ORO!? 
issued  a  proposed  rule  on  TuesdaJ^ 
September  24. 1996  (61  FR  50080). 
which  would  revise  the  current 
regulations  published  at  41  CFR  Part 
60-250  that  implement  the  affirmative 
action  provisions  of  VEVRAA  (38  U.S.C. 
4212).  The  proposal  also  would 
vrithdraw  portions  of  a  final  rule 
published  by  the  Department  of  Labor 
on  December  30. 1980  (which  was 
subsequently  suspended)  concerning 
VEVRAA,  Executive  Order  11246,  and 
Section  503  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  793),  by  withdrawing 
those  provisions  of  the  rule  which 
pertain  to  VEVRAA.  As  published,  the 


proposed  rule  contains  typographical 
and  technical  errors  that  are  in  need  of 
clarification.  The  public  comment 
period  for  the  proposed  rule  was 
originally  scheduled  to  end  on 
November  25, 1996.  To  ensure  that  tht 
interested  public  may  fully  consider  the 
proposal  in  light  of  the  corrections,  ano 
in  accordance  with  Sec.  6(a)(1)  of 
Executive  Order  12866.  OFCCP  has 
decided  to  extend  the  deadline  for 
comments  to  run  for  60  days  6t>m  the 
date  of  today's  publication. 

Accordingly,  in  proposed  rule 
document  96-23638  beginning  on  page 
50080  in  the  Federal  Register  issue  of 
September  24, 1996,  make  the  followin^z 
corrections: 

1.  On  page  50084,  in  the  first  column, 
in  the  25th  line  from  the  top.  the 
number  "95"  is  corrected  to  read    105". 

2.  On  page  50085,  in  the  first  column, 
in  the  third  complete  paragraph,  in  the 
first  line,  "(c)(2)"  is  corrected  to  read 
"(b)(2)". 

3.  On  page  50088,  in  the  second 
column,  under  the  heading  entitled 
"Section  60-250.42  hivitation  to  Self- 
identify",  in  the  first  paragraph,  in  the 
first  line,  the  date  is  corrected  to  read 
"May  1, 1996". 

4.  On  the  same  page,  in  the  samt 
column,  in  the  same  paragraph,  in  the 
second  line,  the  parenthetica]  is 
corrected  to  read  "(61  FR  19366)". 

5.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
tenth  line,  the  parenthetical  is  corrertwl 
to  read  "(61  FR  19336)". 

6.  On  page  50092,  in  the  first  cohunr. 
in  the  second  complete  paragraph,  lit 
the  15th  and  22nd  lines,  "paragraph 
(h)(l)(iii)"  is  corrected  to  read 
"paragraph  (c)(l)(iii)". 

7.  C5n  page  50094,  in  the  second 
column,  in  the  fourth  complete 
paragraph,  in  the  sixth  line,  "either  a 
fixed  period"  is  corrected  to  read 
"either  an  indefinite  period  or  a  fixed 
period". 

8.  On  page  50097.  in  the  third 
column,  under  the  heading  entitled 
"Paperwork  Reduction  Act"  in  the  first 
paragraph,  in  the  last  line,  "OMP 
control  number  1215-0072'  ip  rorrecteti 
to  read  "OMB  control  numbers  1215- 
0072  and  1215-0163". 

9.  On  the  same  page,  in  the  same 
column,  the  preamble  lani;uage  nndeT 
the  heading  entitled  "Paperwork 
Reduction  Act"  is  corrected  ny  andmg 
after  the  first  paragraph,  the  roitownj; 
paragraph: 

"OFCCP  soUcits  comments 
concerning  the  propose^  "pvision':  t<' 
the  recordkeeping  requirements 
contained  in  this  prooosed  nile.  OFTT'"' 
solicits  comments  to:  (i)  FvaJuatf 
whether  the  proposed  coiJertion  ot 
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information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(ii)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
9       collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (iii)  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUecteid:  and  (iv) 
minimne  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses.  The 
revised  recordkeeping  requirements  in 
this  proposed  rule  have  been  submitted 
to  OMB  for  review  under  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C. 
3S07(d).  Written  comments  on  these 
proposed  recordkeeping  revisions  may 
also  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Employment  Standards, 
Wa^ington,  D.C.  20503." 

PART  60-25&-{CORRECTEO] 

10.  On  pages  50107  and  50108,  §6&- 
250.61  is  corrected  by  redesignating 
paragraphs  (a)  through  (e)  as  paragraphs 
(b)  through  (f)  respectively,  and  by 
adding  new  paragraph  (a)  to  read  as 
follows: 

S  60-250.61    Complaint  procedures. 

(a)  Coordination  with  other  agencies. 
Pursuant  to  section  107(b)  of  the 
Americans  with  Disabilities  Act  of  1990 
(ADA).  OFCCP  and  the  Equal 
Employment  Opportunity  Commission 
have  promulgated  regulations  setting 
forth  procedures  governing  the 
processing  of  complaints  falling  within 
the  overlapping  jurisdiction  of  both 
Section  503  of  the  Rehabilitation  Act  of 
1973.  as  amended.  29  US  C.  793 
(Section  503),  and  title  I  of  the  ADA  to 
ensure  that  such  complaints  are  dealt 
with  in  a  manner  that  avoids 
duplication  of  effort  and  prevents  the 
imposition  of  inconsistent  or  conflicting 
standards.  Complaints  filed  under  this 
part  that  are  cognizable  under  Section 
503  and  the  ADA  will  be  processed  in 
accordance  with  those  regulations, 
which  are  found  at  41  CFR  part  60-742, 
and  with  this  part. 


paragraph  (c)(2),  in  the  tenth  line, 
"(b)(1)"  is  corrected  to  read  "(c)(1)". 

Signed  at  Wuhington.  D.C,  this  21st  day 
of  October,  1996. 

Bernard  E.  Andanon. 

Assistant  Secretary  for  Employment 
Standards. 

Shirley  |.  Wikher, 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance. 

(FR  Doc.  9&-274S4  Filed  10-25-96;  8:45  am] 
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S  60-250.61     [Corrected] 

11.  On  page  50107.  in  the  third 
column   in  'J6O-250.H1    in  rudnsi)^ated 


DEPARTMENT  OF  TRANSPORTATION 

Marltiine  Administration 

46CFRPart384 
[Docket  No.  R-16C1 
RIN  2133^826 

CiitMla  for  Granting  Walvara  of 
Raqulramant  for  Exclusive  U.S.*Flag 
Vasaal  Carriage  of  Certain  Export 
Cargoes 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Maritime  Administration 
(MARAD)  is  soliciting  public  comment 
concerning  whether  MARAD  should 
amend  its  existing  criteria  and 
methodologies  for  granting  waivers  of 
the  requirement  for  U.S.-flag  vessel 
carriage  of  cargo  covered  by  Public 
Resolution  17.  33rd  Congress,  46  App. 
U.S.C.  1241-1  (PR  17).  and  if  so,  what 
the  new  procedures  should  be. 
DATES:  Comments  must  be  received  on 
or  before  December  27.  1996. 
ADDRESSES:  Comments  should  be  sent  to 
the  Secretary.  Maritime  Administration. 
Room  7210.  400  7th  St..  S.W.. 
Washington,  DC  20590.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  address  during  normal 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Zok.  Associate  Administrator 
for  Ship  Financial  Assistance  and  Cargo 
Preference,  Maritime  Administration, 
Washington,  DC  20590.  Telephone  (202) 
366-0364. 

SUPW.EMENTARY  INFORMATION:  PR  17 
reads: 

Resolved  by  the  Senate  and  the  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  it  is  the 
sense  of  Congress  that  in  any  loans  made  by 
any  instrumentality  of  the  CJovemmenf  to 
foster  the  exporting  of  agricultural  or  other 
products,  provision  shall  be  made  that  such 


products  shall  be  carried  exclusively  in 
vesMls  of  the  United  States,  unlets,  as  to  any 
or  all  of  such  products,  the  Secretary  of 
Transportation,  after  investigation,  shall 
certify  to  the  instrumentality  of  the 
Government  that  vessels  of  the  United  States 
are  not  available  in  sufficient  numbers,  or  in 
sufficient  tonnage  capacity,  or  on  necesstuy 
sailing  schedule  or  at  reasonable  rates. 

The  reservation  of  such  cargoes  for 
the  U.S.-fUg  merchant  marine  helps 
support  a  vital  national  asset  which  is 
necessary  in  times  of  war  or  national 
emer^ncy,  and  in  peacetime  provides 
essential  service  to  ensure  the  continued 
flow  of  foreign  water-borne  commerce. 

In  1934  (37  Op.  A.G.  546),  and  again 
in  1965  (42  Op.  A.G.  301),  the  Attorney 
General  concluded  that  PR  17  does  not 
impose  a  mandatory  requirement  and  is 
therefore  not  violated  by  the  granting  of 
waivers.  MARAD's  current  policy  on 
granting  waivers  was  first  published  in 
Pike  &■  Fischer's  Shipping  Regulation 
Report  (at  1 501)  in  1959.  The  Export- 
Import  Bank  (Exim  Bank)  is  the 
principal  agency  generating  export  cargo 
subject  to  PR  17. 

Under  MARAD's  existing  policy,  two 
types  of  waivers  are  granted.  The  first, 
called  a  "general"  waiver,  is  granted  to 
allow  the  national  flag  vessels  of  the 
recipient  country  to  carry  50  percent  of 
the  cargo.  The  condition  for  receiving  a 
general  waiver  is  that  the  recipient 
country  not  maintain  discriminatory 
policies  detrimental  to  U.S.-flag  vessels. 

MARAD  has  long  held  that  the  Cargo 
Preference  Act  of  1954,  46  App.  U.S.C. 
1241(b)  ("54  Act),  is  applicable  to  Exim 
Bank  financed  cargoes  and  must  be  read 
together  with  PR  17.  The  '54  Act  applies 
"whenever  the  United  States  *   •   * 
shall  advance  funds  or  credits."  {See 
152  Gen.  Counsel  Op.  107  (May  15. 
1970)).  The  "54  Act  requires  that  50 
percent  of  the  gross  tonnage  of  all 
cargoes  subject  to  the  Act  shall  be 
transported  on  privately-owned  U.S.- 
flag  commercial  vessels,  to  the  extent 
such  vessels  are  available  at  fair  and 
reasonable  rates  for  U.S.-flag 
commercial  vessels.  Thus,  general 
waivers  imder  PR  1 7  may  not  be  granted 
in  excess  of  50  percent. 

The  second  type  of  waiver  is  called  a 
"statutory"  or  "non-availabiUty" 
waiver.  MARAD's  policy  provides  that 
Exim  Bank  loan  recipients  may  apply 
for  a  non-availabiUty  waiver  "(w)hen  it 
appears  that  U.S.  vessels  will  not  be 
available  from  the  port  or  area  of 
shipment  to  the  foreign  destinations 
within  a  reasonable  time  or  at 
reasonable  rates."  The  policy  further 
states  that  "(sluch  waivers  shall  apply  to 
the  specific  movements  occurring 
during  the  period  of  U.S.  flag  nou- 
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availability  as  approved  (by  MARAD) 

•  •   *  •• 

U.S.-flag  vessels  are  usually  available 
to  carry  containerized  cargo  to  most 
destinations.  In  the  past.  MARAD  has 
granted  non-availability  waivers 
sparingly,  and  only  for  specific  voyages. 
Much  of  the  Exim  Bank  financed  cargo 
is  project  cargo,  comprising  oversized 
pieces  of  equipment.  Breakbulk  ships 
are  more  suitable  for  this  cargo  than  are 
containerships. 

In  the  past  year  or  so,  MARAD  has 
received  an  increased  number  of 
complaints  from  shippers  of  Exim  Bank 
cargo  about  MARAD's  implementation 
of  PR  17.  The  shippers  are  particularly 
concerned  that  when  they  bid  on  an  . 
Exim  Bank-financed  project,  a 
reasonable  projection  of  transportation 
costs  is  required.  Project  cargoes  consist 
of  many  shipments  over  an  extended 
period  of  time.  Frequently,  the 
shipments  are  plaiuied  so  that  delivery 
must  be  made  in  proper  sequence  and 
in  critical  time  frames.  Consequently, 
the  shippers  take  issue  with  MARAD's 
present  policy  of  granting  waivers  for 
only  one  voyage  at  a  time,  because  this 
policy  does  not  facilitate  their  long- 
range  transportation  planning.  On  the 
other  hand,  the  assurance  of  a  stream  of 
PR  17  cargo  could  enhance  the 
availability  of  U.S.-flag  vessels  and 
reduce  the  necessity  for  waivers. 

MARAD  is  seeking  comments  on 
whether  it  should  adopt  a  new  policy  on 
the  granting  of  PR  17  waivers  by 
promulgating  a  new  regulation.  Among 
the  goals  sought  to  be  achieved  by  any 
new  proposal  are:  (1)  The  preservation 
of  a  cargo  base  for  carriage  by  U.S.-flag 
vessels  generated  by  Exim  Bank 
financing;  and  (2)  maximizing  the 
export  of  U.S.  manufactured  goods. 

MARAD  asks  the  public  to  comment 
on  the  following  options  and  proposals. 

Should  MARAD  grant  a  non- 
availability waiver  for  periods  in  excess 
of  one  voyage?  If  so,  should  the  waiver 
be  granted  for  a  period  not  to  exceed  six 
months?  for  a  period  coextensive  with 
the  life  of  the  project? 

Should  MARAD  allow  the  U.S.-flag 
carrier  to  quote  on  the  entire 
transportation  costs  related  to  a  specific 
project  (including  containerized  and 
bulk  cargo)  with  the  option  of  chartering 


foreign-flag  vessels  to  carry  oversized 
cargo  if  no  suitable  U.S.-flag  vessels  are 
available? 

What  conditions,  if  any,  should  apply 
to  non-availability  waivers? 

Should  any  or  all  of  the  following 
criteria  be  met  prior  to  granting  a  non- 
availability waiver? 

— There  is  no  present  U.S.-flag  service 
available? 

— U.S.-flag  vessels  are  not  presently 
serving  the  proposed  destination  ports 
for  the  project? 

— ^There  are  draft  restrictions  on 
destination  ports  that  may  not  be  able 
to  acconunodate  U.S.-flag  vessels? 

—Others? 

Should  a  project-long  waiver  be 
granted  only  when  the  shipper  is 
required  to  include  an  estimate  of 
treuisportation  costs  as  part  of  its  overall 
bid  to  furnish  the  export  project? 

Should  the  shipper  be  required  to 
provide  the  carriers  with  a  complete 
packing  list  and  a  proposed 
transportation  schedule  of  the  project 
for  the  carriers  to  evaluate  prior  to 
bidding  to  ship  the  cargo? 

Once  MARAD  grants  a  non- 
availability waiver,  what  rights  do 
owners  and  operators  of  U.S.-flag 
vessels  have  to  offer  U.S.-flag  service 
during' the  pendency  of  a  specific 
project  should  U.S.-flag  service  later 
become  available? 

Under  what  criteria  would  U.S.-flag 
vessels  be  able  to  provide  service  during 
a  specific  project  once  it  has 
commenced? 

What  incentives,  if  any,  should  be 
provided  U.S.  companies  to  encourage 
the  carriage  of  oversized  Exim  Bank 
cargo? 

Interested  persons,  corporations,  or 
any  other  entities,  are  invited  to  submit 
written  comments  on  the  above 
mentioned  options,  or  to  offer 
alternatives.  After  consideration  of  the 
comments  received,  MARAD  will 
decide  whether  to  proceed  with  a 
specific  proposed  change  to  MARAD's 
existing  policy. 


Rnlonaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

If  a  rule  is  actually  pronmlgated,  it 
would  not  be  considered  an 
economically  significant  regulatory 
action  under  section  3(f)  of  E.O.  12866. 
In  the  event  that  MARAD  decides  to 
proceed  with  a  rulemaking,  a 
preliminary  regulatory  evaluation 
would  be  prefMired  that  reflerts  the 
comments  to  this  advancr  notice  of 
proposed  rulemaking. 

Federalism 

MARAD  has  analyzed  this  advance 
notice  of  proposed  rulemaking  in 
accordance  with  tbe  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  anv  rule 
that  might  be  subsequently  promulgated 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Regulatory  Flexibility  Act 

The  Maritime  Administration  has 
evaluated  this  rule  under  the  Regulfltf>r; 
Flexibility  Act  of  1980.  5  U.SC  601- 
612.  and  certifies  that  any  rule  that 
might  be  promulgated  subsequent  to 
this  advance  notice  of  proposed 
rulemaking  would  noi  havt.  l  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Companies 
providing  the  carriage  of  preferenc; 
cargoes  are  not  small  entities 

Any  rule  that  might  be  subsequently 
promulgated  would  not  be  ex]}ected  tu 
significantly  affect  the  environment. 
Accordingly,  an  Environmental  Impact 
Statement  would  not  be  required  under 
the  National  Environmental  Policy  Act 
of  1969. 

Paperwork  Reduction  Act 

Any  rule  that  might  be  promulgatec! 
would  not  be  expected  to  significantly 
change  the  current  requirement  for  the 
collection  of  information. 

Dated:  October  23. 1996. 

By  order  of  the  Maritime  Administrator. 

Joel  C  Ridiard,  « 

Secretary. 

[FR  Doc.  9&-27597  Filed  10-2f>-96:  8:45  ami 
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contains  documents  other  than  niee  or 
proposed  rutes  that  are  applcable  to  the 
pubNc.  Notices  of  hearings  and  Jnvoslioations. 
committee  meetngs.  agency  decisions  and 
rulings,  delegations  of  authority,  fling  of 
petitions  arxi  applications  arxl  agency 
statements  of  organization  arvj  functions  are 
exampiee  of  documents  appearing  in  this 
section. 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notlc*  of  Public  Maating 
of  tha  Artxona  Adviaory  Committaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arizona  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  3:00  p.m.  on  November 
4,  1996,  at  the  Hyatt  Regency  Phoenix. 
122  North  Second  Street,  Phoenix. 
Arizona  85004.  The  purpose  of  the 
meeting  is  to  hold  a  forum  on  policies 
and  practices  of  the  Arizona  State 
Department  of  Transportation. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Acting  Chairperson  Manuel 
Pena,  602-542-4171.  or  Philip  Montez. 
Director  of  the  Western  Regional  Office, 
21^-894-3437  (TDD  213-894-3435). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtoo,  DC.  October  17, 
1996. 

Carol-Lae  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  9&-27595  Filed  10-25-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
[Doctot  Na  9606234-6292-02] 
Rm0690-AA2S 

QukMlnaa  for  Empowannant 
Contracting 

AQENCV:  Department  of  Commerce. 


ACTION:  Notice:  reopening  of  comment 
period. 

SUMMARY:  On  September  13, 1996.  the 
Department  of  Commerce  issued 
proposed  Guidelines  for  Empowerment 
Contracting  and  requested  public 
comments  to  be  submitted  on  or  before 
October  15, 1996,  (61  FR  48463).  The 
Department  is  reopening  the  comment 
period  and  extending  the  deadline  to 
receive  comments  to  December  1, 1996. 
The  guidelines  set  forth  proposed 
policies  and  procedures  intended  to 
promote  economy  and  efficiency  in 
Federal  procurement  by  granting 
qualified  large  businesses  and  qualified 
small  businesses  appropriate  incentives 
to  encourage  business  activity  in  areas 
of  general  economic  distress.  The 
guidelines  are  proposed  in  accordance 
with  the  President's  Executive  Order 
13005  entitled.  "Empowerment 
Contracting."  The  standards  set  forth  in 
the  proposed  tjuidelines  will  serve  as 
the  basis  {or  a  proposed  revision  to  the 
Federal  Acqmsition  Regulation  (FAR). 
Information  obtained  from  public 
comment  on  the  guidelines  will  be  used 
to  help  draft  the  proposed  FAR  revision. 
DATES:  Comments  must  be  submitted  on 
or  before  December  1, 1996. 
A(X)AE88E8:  Comments  may  be  mailed  to 
the  Department  of  Commerce,  Office  of 
the  Assistant  General  Counsel  for 
Finance  and  Litigation.  Room  5896, 
14th  and  Constitution  Street,  NW.. 
Washington.  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT': 
Joe  Levine,  202-482-1071. 

Dated:  October  22, 1996. 
Lawranoa  Parks, 

Director.  Office  of  Regional  Growth. 

(FR  Doc-  96-27565  Filed  10-25-96;  8:45  am] 
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Intamational  Trada  Admlnlatration 

Export  Trada  Cartlflcata  of  Raviaw 

ACTKM:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  87-11A004. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Ejqxirt 
Trade  Certificate  of  Review  granted  to 
AMT — The  Association  for 
Manufacturing  Technology  ("AMT')  on 
May  19, 1987.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Fadaral 
Ragiatar  on  May  22. 1987  (52  FR  19371). 


The  AMT  Certificate  was  previously 
amended  on  December  11, 1987  (52  FR 
48454.  December  22.  1987).  January  3, 
1989  (54  FR  837,  January  10, 1989). 
April  20, 1989  (54  FR  19427.  May  5, 
1989),  May  31, 1989  (54  FR  24931,  June 
12, 1989).  May  29. 1990  (55  FR  23576, 
June  11, 1990),  June  7, 1991  (56  FR 
28140.  June  19.  1991).  November  27. 
1991  (56  FR  63932,  Decembw  6, 1991), 
July  20, 1992  (57  FR  33319,  July  28, 
1992),  May  10, 1994  (59  FR  25614.  May 
17, 1994).  and  December  1, 1995  (61  FR 
13152,  March  26, 1996). 
FOR  FURTXR  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  AfEairs,  International 
Trade  Administration,  (202)  462-5131. 
This  is  not  a  toll-free  number. 
SUPRI.EMENTARY  aiFORMATION:  Title  ID  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Cotificates  of 
Review.  The  regulations  implementing 
Title  in  are  foimd  at  15  CFR  Qi.  Ill  Part 
325  (1995). 

The  Office  of  Export  Trading 
Company  Affain  is  issuing  this  notice 
punuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(8]  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Deacriptioa  of  Amended  Certificate 

AMT's  Certificate  has  been  amended 
to: 

1.  Add  as  "Membera"  the  following 
companies:  ATS  Ohio,  Westerville. 
Ohio;  and  Banner  Welder,  Germantown, 
Wisconsin. 

2.  Delete  as  "Members"  the  following 
companies:  Bath  Iron  Works:  Berger 
Lahr  Motion  Technology,  Inc.;  GeNsrge 
Fischer,  Ltd.;  Huron  Machine  Products; 
K.T.  Design  &  Prototype;  Light  Machine 
Corp.;  and  Surf/Tran  Burlytic  Systems 
Division. 

3.  Change  the  listing  of  the  company 
name  for  the  current  "Membera"  cited 
in  this  paragraph  to  the  new  listing  dted 
in  parenthesis  as  follows:  The 
Cindnnatl  Gilbert  Machine  Tool  Co. 
(The  Cincinnati  Gilbert  Machine  Tool 
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Co.  L.L.C.);  CM  Positech  (Columbus 
McKinnon,  for  the  activities  of  its  CM 
Positech  Division);  D.A.  Griffin  (Griffin 
Automation):  Littob  (Western  Atlas); 
Hobart  Brothera  Company  (Hobart  Laser 
Products);  Republic  Lagun  Machine 
Tool  Co.  (Republic  Lagun  CNC  Corp.); 
Wadell  Machine  &  Tool  Co.  (Rendas 
Tool  &  Die.  Inc.,  for  the  activities  of  its 
Wadell  Division);  and  Wallace  Coast 
Machinery  Corp.  (Jesse  Engineering  Co., 
for  the  activities  of  its  Wallace  Coast 
Machinery  Division). 

A  copy  of  thQ  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
information  Records  Inspection  Facility, 
Room  4001.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

Effective  Date:  July  16, 1996. 

Dated:  October  22, 1996. 

W.  Dawn  Bnaby, 

Director,  Ofpce  of  Export  Trading  Company 
Affoirs. 

[FR  Doc.  96-27598  Filed  10-25-96;  8:45  ami 

■UMO  oooc  asio-on-p 


North  Amartean  Fraa-Trada  Agraamant 
(NAFTA),  Artlda  1004  Binationai  Panel 


AQENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTXM:  Notice  of  Binationai  Panel 
Decision. 

SUMMARY:  On  September  27, 1996  the 
Binationai  Panel  issued  its  decision  in 
the  review  of  the  final  antidumping 
duty  administrative  review  made  by  the 
Secretaria  de  Comercio  y  Fomento 
Industrial  de  Mexico  (SECOFI) 
respecting  Flat  Coated  Sheet  Products 
fitim  the  United  States,  Secretariat  File 
No.  MEX-94-1904-01.  The  Binationai 
Panel  unanimously  affirmed  in  part  and 
remanded  in  part  the  final 
determination.  A  copy  of  the  complete 
Panel  decision  in  Spanish  or  English  is 
available  bam  the  NAFTA  Secretariat. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLBiENTARY  MFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  cotmtervailing  duty 
cases  involving  imprats  from  a  NAFTA 
ooimtry  with  review  by  independent 


binationai  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  v^ether  it 
conforms  with  the  antidiunping  or 
coimtervailing  duty  law  of  the  coimtry 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Goverment  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binationai  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23. 1994 
(59  FR  8686).  The  Binationai  Panel 
review  in  this  matter  was  conducted  in 
accordance  with  these  Rules. 

Background 

On  September  1, 1994  Inland  Steel 
Company  and  USX  Corporation  filed  a 
First  Request  for  Panel  Review  with  the 
Mexican  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  antidtimping  determination 
that  was  published  in  the  Diario  Oficial 
on  August  2, 1994.  Complaints  were 
filed  by  Inland,  USX,  Bethlehem  Steel 
Corporation,  LTV  Steel  Company.  New 
Process  Steel  Corporation  and  Industrias 
Monterrey,  S^.  de  C.V.  (IMSA).  Briefs 
were  filed  by  all  (larticipants  and  oral 
argument  was  held  in  accordance  with 
the  Rules. 

Panel  DeidsioD 

In  its  September  27  decision,  the 
Binationai  Panel  unanimously  affirmed 
in  part  and  remanded  in  part  the  final 
determination.  In  its  Order  the  panel 
affirmed  all  aspects  of  the  final 
determination  except  for  several  specific 
instructions  to  SEOOFI  to  take  further 
actions.  The  Panel  Order  then 
enumerated  specific  actions  involving 
competence  and  formality  requirements, 
dumping  issues,  and  injury  issues.  The 
Panel  directed  SECOFI,  on  remand,  to 
comply  with  the  specific  instructions 
within  120  days  of  the  date  of  this  Order 
(by  not  later  than  January  27, 1997.) 

Dated:  October  14, 1996. 
Jaons  R.  Holbein, 

United  States  Secretary.  NAFTA  Secretariat. 
(FR  Doc.  96-27594  Filed  10-25-96;  8:45  am] 
BtUMQ  CODE  SS1»-OT-M 


National  Instltuta  of  Standanla  and 
Technology 

[Docket  No.  96061613»-«286-02] 

RtN  0693-XX19 

Voluntary  Product  Standard, 
Amandmant  and  EdHoriai  Correction  to 
PS  20-04 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  announcement  of  an 
amendment  and  an  editorial  correction 
to  Voluntary  Product  Standard  PS  20-^94 
American  Softwood  Lumber  Standard. 

summary:  On  July  18. 1996.  NIST 
requested  the  American  Lumber 
Standard  Committee  (ALSC)  to  amend 
PS  20-94  to  clarify  NlST's  role  in  the 
nomination  of  members  to  the  ALSC 
Board  of  Review.  The  Committee 
unanimously  approved  the  amendment, 
which  became  effective  August  24, 
1996.  Also,  on  July  18,  1996,  NIST 
notified  the  ALSC  that  it  was  making  cm 
editorial  correction  for  the  purpose  of 
clarification  to  §  5.1  of  PS  20-94  and 
that  the  correction  would  become 
effiective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  M.  Meigs,  (301)  975-4025. 
SUPPI.EMENTARY  INFORMATKM:  Voluntary 
Product  Standard  PS  20-94  American 
Softwood  Lumber  Standard  was 
developed  under  procedures  published 
by  the  Department  of  Commerce  in  Part 
10,  Title  15.  of  the  Code  of  Federal 
Regulations.  The  ALSC  acts  as  the 
Standing  Committee  for  PS  20-94. 

This  announcement  is  to  provide 
public  notice  of  the  recent  amendment 
and  editorial  correction  to  PS  20-94. 
These  changes  shall  be  listed  as 
addenda  to  the  standard  tmtil  the 
standard  is  reprinted. 

The  amendment  affects  three  sections 
of  PS  20-94.  The  sections  have  been 
modified  to  read  as  follows: 

$  10.4    Ck>mposition,  election,  terais, 
compensation,  and  removal — The  Board  shall 
be  composed  of  three  members,  none  of 
whom  shall  be  members  of  the  ALSC  or 
affiliated  with  a  grading  agency  or  any 
member  of  a  grading  agency. 

S  10.4.1    The  chairman  of  the  ALSC  shall 
appoint  a  spokesperson  for  each  of  the  three 
membership  groups  within  the  ALSC  that 
shall  nominate  members  of  the  Board.  The 
spokesperson  shall  determine  and  report  the 
decision  of  the  group  to  the  Chairman  along 
with  a  summary  of  the  qualifications  of  each 
nominee  and  a  statement  of  any  interests, 
financial  or  otherwise,  which  the  nominee 
has  in  the  lumber  industry.  Except  as 
provided  in  10.4.1.4,  Board  members  shall  be 
nominated  as  follows: 

§10.4.1.5    The  names  of  the  nominees 
shall  be  sulnnitted  to  the  department  of 
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Commerce  prior  to  election  and  shall  be 
accompanied  by  the  summary  of  the 
qualiPications  of  each  nominee  and  an 
attestation  that  the  requirements  of  10.4  and 
10.4.1  have  been  met 

The  editorial  correction,  which  was 
made  by  NIST  pursuant  to  its  authority 
under  §  10.12  of  Department 
procedures,  affects  §  5.1  and  was  made 
to  improve  the  clarity  of  this  section  and 
to  read  as  follows: 


§  5.1     Rough  size — The  minimum  rough 
thickness  of  dry  or  unseasoned  lumber  i  or 
more  inches  in  nominal  thickness  shall  be 
not  less  than  *<%  inch  (3  nun)  thicker  than  the 
corresponding  minimum  dressed  thickness, 
except  that  up  to  20  percent  of  a  shipment 
shall  be  not  less  than  '/n  inch  (2  nun)  thicker 
than  the  corresponding  minimum  dressed 
thickness.  The  minimum  rough  widths  shall 
not  be  less  than  '/•  inch  (3  mm)  wider  than 
the  corresponding  minimum  dressed  width. 

Authority:  15  USC  272  and  15  CFR  Part  10. 

Dated:  October  22, 1996. 
Samuel  Kramer, 
Associate  Director. 
|FR  Doc.  96-27566  Piled  10-25-06:  8:45  am) 

MLLMQ  OOOC  1610-IS-M 


COMMrrTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  fdr  Certain 
Cotton.  Wool.  Man-Made  Fiber.  Silk 
Blend  and  Ottier  Vegetable  Rber 
TexWe  Products  Produced  or 
Manuhctured  in  ttte  People'a  Republic 
of  Ctrina 

October  22, 1996. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limit;:. 

EFFECTIVE  DATE:  October  22.  1096. 
FOR  FUfmCR  INFORMATION  CONTACT* 
Jennifer  Aldrich,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  I95b.  us  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  65292.  published  on 
December  19. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  takeft  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  HntcfainMin. 
Acting  Chairman,  Committas  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implenwntatiofi  of  Textile 
Agreemenls 

October  22,  1996. 
Ckimmissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Deer  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13, 1995,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  Jaauary  1, 1996  and 
extends  tlirough  December  31, 1996. 

Effective  on  October  22. 1996.  you  an: 
directed  to  increeae  the  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  bilateral  agreement  between 
the  Governments  of  the  United  Statea  and  the 
People's  Republic  of  China: 


Category 

limit' 

Group! 

200.  218,  219,  226. 

1,460.250,403  square 

237.239,3001^1, 

meters  equivalenL 

313-315,  317/326, 

331.333-336, 

338/339.340-342. 

345.  347/348. 

350-352.  359-C*. 

359-V  3.  360-363. 

369-D*.369-Hs. 

369-L*,  410.  433- 

436.  438.  440. 

442-444.  445/446. 

445,  448.  604, 

611,613-615, 

617.831.633- 

636.  S38/639. 

640-643.644/844. 

645/646.  647-662. 

659-C^669-H^ 

659-S".  666, 

669-P'o.670- 

L".  831.  833. 

835.  836.  840.  842 

and  845-847.  as  a 

QRM). 

Sublaveis  in  Group  1 

219 

2300,289  square  me- 

ters. 

226 

10,956.994  square 

meters. 

300^301  

3.774.966  kilograms. 

313 

44.102.137  square 

meters. 

317/326 

21,125.435  square 

meters  of  wtiich  not 

• 

more  than  4.041,711 

square  meters  shaN 

be  in  Category  326. 

333 „ 

92.532  dozen. 

336 

401 .286  dozen. 

340  . „ 

873.727  dozen  of 

436,864  dozen  shall 

be  in  Category  340- 

Z« 

345 

137,238  dozea 

360 _ 

166,162  dozen. 

361  -„ 

527,672  dozea 

360  _ ....._ 

7,678,590  nuntwrs  of 

which  not  more  than 

5,139,642  nunrters 

thai  be  in  Category 

36<M»13. 

361  

4,268.806  numbers. 

383 

32.076.2S9  numbers. 

369-D  

4,794.564  Mtograms. 

4.738.906  Idtogranw. 

389-L „.... 

3.266.571  kilograms. 

410 „ 

2.006.834  square  me- 

tsrs  of  which  not 

more  than  1.680,038 

square  tnatsTB  shal 

be  in  Category  410- 

A^*  and  not  mora 

thm  1.680.038 

aqusra  meters  shel 

be  in  Category  410- 

B'«. 

433 

24.420  dozen. 

434 

13.914  dozen. 

436 

25.567  dozea 

436 

Xbjm&am. 
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Category 


438 
440 


442 
448 
607 
613 

614 

615 

617, 


Adjusted  twelve-month 


633 

635  ...... 

644/844 
651  


652 

659-C  

659-S  

669-P  

833 

835 

836 

842 

845 

846 

Subievel  in  Group  III 
224-Via 


Levels  not  in  a  group 

369-S'9 

863-S20 


27,582  dozen. 

39,756  dozen  of  which 
not  more  than 
22,718  dozen  Shan 
be  in  Category  440- 
M'«. 

44,299  dozen. 

23,250  dozen. 

3,099,291  kilograms. 

7,627.604  square  me- 
ters. 

11,986,234  square 
meters. 

24.953,161  square 
meters. 

17.434.521  square 
meters. 

56,903  dozen. 

650,505  dozen. 

3,717,498  numbers. 

787,978  dozen  of 
wtuch  not  more  than 
138,729  dozen  Shan 
be  in  Category  651- 

2,658.944  dozen. 
417,164  kitograms. 
620,91 1  kik>grams. 
2.026.669  kik>grams. 
28,180  dozen. 
127,395  dozen. 
282,509  dozen. 
273,688  dozen. 
2.468,997  dozen. 
177,150  dozea 

3,460,912  square  me- 
ters. 

622,361  kitograms. 
8.703,646  numbers. 


'  The  Mtnits  have  not  been  adjusted  to  account  tor 
any  imports  exported  after  DeoemtMr  31,  1995. 

^Category  369-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034,  6104.62  1020 
61 04.69.801 0,  61 1 4.20.0048,  61 1 4.20.0052 
6203.42.2010,  6203.42.2090.  6204.62.201  o' 
621 1 .32.0010,  621 1 .32.0025  and  621 1 .42.0010. 

'Category  369-V:  only  HTS  numbers 
6103.19.2030,  6103.19.9030,  6104.12.0040 
6104.19.8040,  6110.20.1022.  6110.20.1024 
6110.20.2030,  6110^0.2035,  6110.90.9044 
6110.90.9046,  .  6201.92.2010,  6202.92.2020 
6203.19.1030,  6203.19.9030,  6204.12.0040 
6204.19.8040,  6211.32.0070  and  6211.42.0070 


369-D:  only  HTS  numbers 
6302.91 .0005  and  6302.91 .0045. 

369-H.  only  HTS  numbers 
4202.22.4500  and  4202.22.8030. 

369-t.:  only  HTS  numbers 
4202.12.8020.  4202.12.8060, 
4202.92.3015  and  4202.92.6000. 


'Category 
6302.60.0010, 

'Category 
4202.22.4020. 

"Category 
4202.12.4000, 
4202.92.1500, 

'Category 
6103.23.0055, 
6103.49.2000, 
6104.63.1030, 
6114.30.3044. 
6203.43.2090. 
6204.63. 1510, 
6211.33.0010. 8211.33.0017  and  6211.43.0010 


659-C:  only 
6103.43.2020. 
6103.49.8038. 
6104.69.1000. 
6114.303054, 
6203.40.1010, 
6204.69.1010, 


HTS  numbers 
6103.43.2025, 
6104.63.1020, 
6104.69.6014. 
6203.43.2010, 
6203.49.1090. 
6210.10.9010, 


•Category  669-H:      only      HTS      numbers 

6502.00.9030.  6604.00.9015.        6504.00.9060 

6505.90.5090.  6605.90.6090.    6605.90.7090    and 
6505.90  J090. 


■Category 
61 12  J1 .0010. 
6112.41.0020. 
6211.11.1010. 
6211.12.1020. 

'<>  Category      669-P:      or«y 
6305.32.0010.        6305.32.0020, 
6305.33.0020  and  6305.39.0000. 

"Category  670-L:  only  HTS  numbers 
4202.12.8030,  4202.12.8070,  4202.92.3020 
4202.92.3030  and  4202.92.9025. 

'^Category  340-Z:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2050  and 
6205.20.2060. 


659-S:  only  HTS  numbers 
6112.31.0020,  6112.41.0010, 
6112.41.0030,        6112.41.0040, 

6211.11.1020,    6211.12.1010    and 


HTS      numbers 
6305.33.0010, 


"Category 
6302.21.3010, 
6302.21.9010. 
6302.31.7010 

^'Category 
5111.11.3000, 
5111.195000, 
5111.19.6060, 
5111.30.9000, 
5212.11.1010. 
5212.14.1010, 
5212.22.1010. 
5212.26.1010, 
5407.92.0510, 
5408.31.0510. 
5408.34.0510. 
5515.92.0510. 
5516.33.0510, 

"Category 
5007.10.6030, 
5112.11.2060. 
5112.19.9030. 
5112.19.9060, 
5112.90.3000, 
5212.11.1020, 
5212.14.1020, 
5212.22.1020. 
5212.25.1020. 
5407.91.0520, 
5407.94.0520. 
5408.33.0520. 
5515.22.0520. 
5516.32.0520 


360-P:      only 
6302.21.5010. 
6302.31.3010, 

and  6302.31 .9010. 
410-A:  only 
5111.11.7030. 
5111.19.6020, 
5111.19.6080, 
5111.90.3000, 
5212.12.1010, 
5212.15.1010, 
5212.23.1010, 
5311.00.2000, 
5407.93.0510, 
5408.32.0510, 
5515.13.0510, 
5516.31.0510, 

5516.34.0510  and 


HTS  numbers 
6302.21.7010, 
6302.31.5010, 

HTS  numbers 
5111.11.7060, 
5111.19.6040, 
5111.20.9000, 
5111.90.9000, 
5212.13.1010, 
5212.21.1010, 
5212.24.1010. 
5407.91.0610, 
5407.94.0510, 
5408.33.0510. 
5615.22.0510, 
5616.32.0510, 
6301.20.0020. 


410-6:  only 
5007.90:6030, 
5112.19.9010, 
5112.19.9040, 
5112.20.3000, 
6112.90.9010, 
5212.12.1020, 
5212.16.1020, 
521253.1020, 
5309515000, 
5407.92.0520, 
5408.31.0520, 
5406.34.0520, 
5515.92.0520. 
5516.33.0620  and 


HTS  numbers 
6112.115030, 
6112.19.9020, 
5112.19.9050, 
5112.30.3000, 
5112.905090, 
6212.13.1020, 
521251.1020, 
621254.1020, 
5309595000. 
5407.93.0520, 
5408.32.0520, 
5615.13.0520, 
5516.31.0520, 
5616.34.0520. 


'•Category  440-M:  HTS  numbers  620351.0030, 
6203.23.0030.  6205.10.1000.  6205.105010 
6205.105020,  6205.30.1510,  6205.30  1520 
6205.90.3020.  6205.90.4020  and  6211.31.0030. 


"Category      651-B:      only 
6107.22.0015  and  6108.32.0015. 


'•Category 
580151.0000. 
580155.0010. 
5801.26.0020, 
5801.34.0000, 


224-V:      only 
580153.0000, 
580155.0020, 
5801.31.0000, 
5801.35.0010, 


HTS      numbers 

HTS  numtws 
580154.0000, 
580156.0010. 
5801.33.0000, 
5801.35.0020, 

HTS      number 

HTS       number 


5801 .36.0010  and  6801 .36.0020. 

'•Category  3e9-S:  only 
6307.105006. 

2oCategory  863-S:  only 
6307.10.2015. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

'FR  Doc.  96-27562  Filed  10-25-96;  8:45  am) 

BILUNQ  CODE  3S10-OR-F 


Adjuatment  of  Import  Umtta  for  Certain 
Cotton  and  Man  Made  Fiber  TextHe 
Producta  Produced  or  Manufacturad  in 
Thailand 

October  22, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  October  29,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold.  International  Trade  Specialist, 
OfBce  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Category  604  is 
being  increased  for  carryforward  and 
swing.  The  limit  for  Category  301-P  is 
being  reduced  to  account  for  the  swing 
being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19,  1995).  Also 
see  60  FR  62396,  published  on 
December  6. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Rouna 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  22, 1996. 
Conmiissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  OC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995,  by  the 
Chairman  'Vtmm^t'ee  for  the  Implemen'ation 
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of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1 ,  1 996  and  extends 
through  December  31.  1996. 

Effmrtive  on  October  29. 1996.  you  are 
directed  to  adjust  the  limits  for  the  following 
catef^ries,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Catagory 


301-P2 
604 


Adtusted  tw«(v«-n«nlh 
limit' 


4.047.819  kilograms. 

708,966  kilograms  of 
which  not  more  than 
408,772  kitograms 
shaN  be  in  Category 
604-A». 


adjusted  to  ac- 
aflar  December 

HTS  numbers 
5206.23.0000. 
SSlb6.4 1.0000. 
5206.44.0000 

HTS     number 


'  The  limits  have  not  been 
count  for  any  Imports  exported 
31.  199S 

■*  Category    301-P     only 
5206.21.0000,    5206.22.0060. 
5206.24.0000.    520625.0000, 
5206.42.0000,    5206.43.0000, 
and  5206.45.0000. 

3  Category     604-A      only 
5609.32.0000 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 

Siucerely, 

D.  Michael  Hutchinson. 

Acting  llhairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

IFR  Dot  96-27563  Filed  10-25-96;  8:45  am) 
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AdJiMlment  of  Import  Limits  for  Certain 
Wool  artd  Man  Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

October  23. 1996. 

AGENCY:  Committee  lor  the 

Implementation  of  Textile  Agreements 

(OTAi. 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  29,  1996. 
FOR  FURTHER  INFORMATK3N  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  informatior  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
StBtuf  Reports  posted  on  the  bulletin 
board?  of  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  cal 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 


Aathority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act 

The  current  limit  for  Category  435  is 
being  increased  for  carryover.  The  limit 
for  Categories  638/639  is  being  reduced 
for  carryforward  used  in  1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62396,  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
bn piemen  ta  tion  of  Textile  Agreements. 

Crauaittae  for  the  Implementation  of  Textile 
Agreements 

October  23, 1996. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1996  and  extends 
through  December  31, 1996. 

Effective  on  October  29,  1996,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

limit' 

SuUevels  m  Group  II 

436 

638/639 

60,292  d07en. 
2.195,700  dozen. 

Sincarely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementatin  of  Textile  Agreements. 
IFR  Doc 96-27564  Filed  10-25-96:  8:45  am) 
aajjNOOOoa  ssis-om-f 


*Ttia  Kmils  have  not  been  ad|ustad  to  ac- 
count tor  any  Imports  exported  after  Dece(nt)er 
31.  1995. 

The  Committee  for  the  Implementatiou  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afEairr 
exception  to  the  rulemaking  provlsiom^of  5 
U.S.C553(a)(l). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TBIE  AND  DATE:  Wednesday.  October  30. 

1996. 11:00  a.m. 

LOCATION:  Room  420.  East  West  Towers, 

4330  East  West  Highway,  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  C0N8IDERE0: 

FY  1997  Operating  Plan 

The  Commission  will  consider  issues 
related  to  the  Commission's  Operating  Plan 
for  Fiscal  Year  1997. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOmONAL 
MFCtmAVOH:  Sadye  E.  Dimn,  Office  of 
the  Secreta^,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  October  24, 1996. 
SadyeE.Dunn, 

Secretory. 

IFR  Doc  96-27739  Filed  10-24-96:  2:00  pml 
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Sunshine  Act  Meeting 

TME  AND  DATE:  Thursday.  October  31. 

1996, 10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East- West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

KetopnMBn 

The  staff  will  brief  the  Commission  on  a 
staff  recommendation  that  the  Commission 
propose  a  rule  requiring  child-resistant 
pnrkaging  under  the  Poison  Prevention 
Packaging  Act  for  the  drug  ketoprofen. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary,  4330  East-West  Highway. 
Bethesda.  MD  20207.  (301)  504-0800. 

Dated:  October  24, 1996. 
Sadye  E.  Dunn, 

Secretary. 

(FR  Doc.  96-27740  Piled  10-24-96;  2:00  pmi 
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DEPARTMENT  OF  DEFENSE 
Offloe  of  the  Secretary 

Defense  Partnership  Council  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Defense 
(DoD)  annoimoes  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  imder  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  are  expanding 
membership  on  the  Defense  Partnership 
Coimcil.  a  Human  Resources  legislative 
update  and  status  reports  on  partnership 
within  the  Department. 
DATES:  The  meeting  is  to  be  held 
Wednesday,  November  20. 1996.  in 
room  1E801,  Conference  Room  7.  the 
Pentagon,  from  1:00  p.m.  until  3:00  p.m. 
Comments  should  be  received  by 
November  15. 1996,  in  order  to  be 
considered  at  the  November  20  meeting. 
ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-served  basis. 
Individuals  wishing  to  attend  who  do 
not  possess  an  appropriate  Pentagon 
building  pass  should  call  the  below 
listed  telephone  nimiber  to  obtain 
instructions  for  entry  into  the  Pentagon. 
Handicapped  individuals  vtrishing  to 
attend  should  also  call  the  below  listed 
telephone  niunber  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Oprisko,  Chief,  Labor 
Relations  Branch,  Field  Advisory 
Services  Division,  Defense  Qvilian 
Personnel  Management  Service,  1400 
Key  Blvd..  Suite  B-200.  Arlington,  VA 
22209-5144.  (703)  696-6301.  ext.  704. 

Dated:  October  22, 1996. 
L.M.Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  96-27590  Filed  10-25-96;  8:45  am] 
aajjNQ  COOC  0000  pi  m 


Meeting  of  the  Historical  Records 
Declassification  Advisory  Panel 

AGENCY:  Department  of  Defense, 
Historical  Advisory  Committee. 
ACTION:  Notic». 

SUMMARY:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Historical 
•Records  Declassificaticm  Advisory 


Panel.  The  purpose  of  this  meeting  is  to 
discuss  rec(nnmendations  to  the 
Department  of  Defense  mi  topical  areas 
of  interest  that,  from  a  historical 
perspective,  would  be  of  the  greatest 
benefit  if  declassified.  Four  public 
sessions  will  be  held  in  1996.  The  OSD 
Historian  will  chair  these  meetings. 
DATES:  Friday.  November  15, 1996 
(Meeting  will  start  at  9:00  a.m.). 
ADDRESSES:  3801  North  Fair&x  Drive, 
Room  510B,  Arlington,  VA. 
FOR  FURTHER  MFORMATION  CONTACT: 
Cynthia  Kloss,  Room  3C281,  Office  of 
the  Deputy  Assistant  Secretary  of 
Defense  (Intelligence  &  Security).  Office 
of  the  Assistant  Secretary  of  Defense 
(Command,  Control,  Communications 
and  Intelligence).  6000  Defense 
Pentagon,  Washington,  DC  20301-6000, 
telephone  (703)  695-2289/2686. 

Dated:  October  22, 1996. 
L,M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  96-27589  Filed  10-25-96:  8:45  am] 


Department  of  the  Army 

Transfer  of  the  Civilian  Marfcsmanship 
Progrsm 

AGENCY:  Offic^of  the  Administrative 
Assistant,  U.S.  Army. 
ACTION:  Notice. 

—  ■  ■■ 

SUMMARY:  The  following  certification  of 
completion  was  signed  by  Togo  D.  West, 
Jr.,  Secretary  of  the  Army  and  delivered 
to  the  Chairmen  and  the  Ranking 
Minority  Members  of  the  Committee  on 
Armed  Services  of  the  Senate  and  the 
Committee  on  National  Security  of  the 
House  of  Representatives  on  1  Oct.  96 
pursuant  to  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
Public  Law  104-106,  Title  XVI.  section 
1623(a).  All  actions  required  by  the  Act 
were  completed  on  or  before  September 
30. 1996. 

This  is. to  certify  that  transfer  of  the 
Qvilian  Marksmanship  Program  frtim 
conduct  by  the  Department  of  the  Army 
to  conduct  by  the  Corporation  for  the 
Promotion  of  Rifle  Practice  and 
Firearms  Safety  in  accordance  with  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996,  Public  Law  104-106, 
Title  XVI,  section  1601. 1611-1624,  has 
been  completed.  Specifically,  a  Board  of 
Directors  has  been  appointed  pursuant 
to  section  1611(c)(S)  and  the  transition 
required  vmder  section  1612(d)  has  been 
completed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  R.  Riley,  Director,  Policy  and 


Plans.  OfBce  of  the  Administrative 
Asastant.  105  Army  Pentagon. 
Washington.  DC  20310-0105,  phone 
(703) 697-6900. 

SUPPLEMENTARY  MFORMATION: 
Publication  of  this  certification  is 
published  in  the  Federal  Register  in 
compliance  with  section  1623(b)  of  the 
Act. 

Gregory  D.  Shewallir, 

Army  Federal  Register  Liaison  Officer. 
(FRDoc  96-27551  Filed  10-25-96:  8:45  am] 
BHiMQ  oooc  sna-w-M 


DEPARTMENT  OF  EDUCATION 

Federsi  Interagency  Coordinating 
Council  Meeting  (FICC) 

AGENCY:  Federal  Interagency 
Coordinating  Coimdl,  Education. 
ACTION:  Correction  to  a  Notice  of  a 
Public  Meeting. 

SUMMARY:  This  corrects  the  notice  of  the 

meeting  of  the  Federal  Interagency 

Coordinating  Council,  which  was 

published  on  October  7, 1996  in  Vol.  61 , 

No.  195,  p.  52442.  The  corrected  date  is 

November  7, 1996. 

Howard  R.  Moaaa, 

Acting  Assistant  Secretary  for  Special 

Education  and  Rehabilitative  Savices. 

[FR  Doc.  96-27553  Filed  10-25-96:  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 

[FE  Docket  Noe.  96-64-NG.  96-66-NQ.  96- 
8<M*Q.  M-41-NG.  96-6»-NQ.  9S-66-NG. 
96-6(M«G.  96-62-410] 

Interenergy  Sheffield  Processing  Co., 
NUI  Energy  Brokers,  Inc.,  ProOas 
U.S.A.,  inc.,  ProOas  U.S.A.,  Inc..  Intaico 
Aluminum  Corporation,  Amoco 
Canada  Maricedng  Corp.,  Coastal  Gas 
Marlteting  Company,  Coastal  Gas 
Marlceting  Company;  Orders  Grsnting 
Authoriiatlon  to  Import  and^or  Export 
NaturslGas 

AGENCY:  Office  of  Fossil  Enei^.  DCffi. 
ACTION:  Notice  of  Orders. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  Orders  authorizing 
various  imports  and/or  exports  of 
natural  gas.  Tliese  Orders  are 
summarized  in  the  attached  Appendix. 

These  Orders  are  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3-F056, 
Forrestal  Building.  1000  Independence 
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Avenue.  S.W..  Washington.  D.C.  20585.  Inued  In  Wuhington.  D.C,  on  Octobar  15. 

(202)  586-9478.  The  Docket  Room  is  !**• 

open  between  the  hours  of  8:00  a.ni.  and  cUIIbitl  P.  Tmmmannki, 

4:30  p.m..  Monday  through  Friday.  Dinctor.  Offkx  of  Natural  Gob,  Office  of  Fuels 

except  Federal  holidays.  Pmgranu,  Office  ofFouH  Enmgy. 

Appendix — Import/Export  Ai/thorizattons  Granted 


DOE/FE 

authority 

order 

No. 

Date 
issued 

Irnporter/exportar 
FE  docket  No. 

Import 
voiums 

Export 
voluma 

Convnsnli 

1195 

1196 

1197 

09/11/96 

09/16/96 

09/16/96 
09/16/96 
09/16/96 

09/16/96 

09/18/96 

09/24/96 

Inlareneryy   Sheffield   Processing   Com- 
pany (96-54-NG). 
NUI  Energy  Brokers,  Inc.  (96-66-NG)  .... 

ProGas  U.SJC,  Inc.  (96-60-+JG) 

ProQas  U.S.A..  Inc.  (96-61-NQ) 

3.300  Md/per  day  ... 

100  Bc(AanT>(Com- 

binad  total). 
10.309  Md/par  day 
7.841  Md/par  day  ... 
2  Bd/term  

(Saairrv 
port). 

Long-term  for  14  years  from  Canada  be- 
ginning on  first  deNvery. 

Blanket  for  2  years  from  and  to  Canada 
and  Mexico. 

Long-term  for  7  years  from  Canada. 

Long-term  for  5  years  from  Cartada. 

Blanket  for  2  years  from  Canada. 

Blanket  tor  2  years  from  Canada. 
Long-term  tor  1 1  years  from  Canada. 
Long-term  for  1 1  years  from  Canada. 

1198  ... 

1199  . . . 

Intakx)  Ahjminun  Corporation   (96-6^- 

NG). 
Amoco  Canada  Marketing  Corp.  (96-66- 

NQ). 
Coastal  Qas  Marketing  Company.  (96- 

50-NG). 
Coastal  Gas  Marketing  Company.  (96- 

52-NG). 

1200  ... . 

300  Bd/tarm 

1201  

1202  .... 

18.100  Md/per  day 
48.300  Md/per  day 

(FR  Doc.  96-27569  Filed  10-2S-96;  8:45  am] 
BRJJMOCOOC  Mae-«i-p 


Federal  Energy  Regulatory 
Cotnmleelon 

(Docket  No.  ER96-2673-OO0I 

AYP  Energy,  Inc.;  Notice  of  laeuanoe  of 
Order 

October  23, 1996. 

AYP  Energy,  Inc.  (AYP)  filed  an 
application  for  authorization  to  sell 
power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  AYP  requested  that  the 
Ck)mmission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assiunptions 
of  liabilities  by  AYP.  On  October  8. 
1996,  the  Coimnission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Proposed  Market-Based  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  October  8,  1996 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (E),  (F),  and  (H): 

(E)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  AYP 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 


the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above,  AYP  is  hereby 
authorized,  pursuant  to  Section  204  of 
the  FPA,  to  issue  securities  and  assume 
obligations  and  liabilities  as  guarantor, 
endorser,  surety  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issue  or  assiunption 
is  for  some  lawful  object  within  the 
corporate  purposes  of  AYP,  compatible 
with  the  public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(H)  The  Comjnission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
AYP's  issuances  of  securities  or 
assumptions  of  liabilities. . . . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervme 
or  protests,  as  set  forth  above,  is 
November  7, 1996. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  N.E.. 
Washington.  D.C.  20426. 
Liria  D.  Cashril, 
Secretary. 

(FR  Doc  96-27577  Filed  10-25-06;  8:45  am) 
aajjNa  oooc  sn7-M-M 


[Docket  No.  RPg7-3S-000| 

CNQ  Tranamleekm  Corporation;  Notice 
of  Section  4  Filing 

October  22, 1996. 

Take  notice  that  on  October  15, 1996, 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  pursuant  to  Section 
4  of  the  Natural  Gas  Act,  a  notice  of 
termination  of  gathering  services  which 
CNG  currenUy  provides  on 
imcertificated  gathering  facilities  which 
are  being  abandoned  in  place  or  sold. 
CNG  states  that  no  contracts  for 
transportation  service  with  CNG  will  be 
terminated.  CNG  further  states  that 
production  from  individual  wells  has 
been  rerouted  to  other  sections  of  line, 
and  approximately  1500  feet  Mrill  be 
given  to  CNG  Production  Company 
(CNGT)  for  use  with  one  well.  CNG 
asserts  that  the  meter  ibr  CNGT  will  be 
moved  further  downstream. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Pursuant  to 
Section  154.210  of  the  Commission's 
Regulation,  all  such  motions  or  protests 
^ould  be  filed  on  or  before  October  28, 
1996.  Protests  will  be  ctMisidered  by  the 
Commission  in  determining  the 
apiHvpriate  action  to  be  taken,  but  MriU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 

available  for  public  inspection. 

LoisD.CaalMU. 

Secntary. 

(FR  Doc.  96-27538  Filed  10-25-96;  8:45  am] 

■ajJNO  oooc  snr-oi-M 

IDociiat  No.  CP97-44-00(q 

EquKrans,  LP.;  Notice  of  Request 
Under  Blanket  Auttwrlzatfon 

October  22, 1996. 

Take  notice  that  on  October  15, 1996, 
Equitrans,  L.P.  (Equitrans),  3500  Park 
Lane,  Pittsburgh.  PA  15275.  filed  in  the 
above  docket  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  Sections  157.205  and  157.212) 
to  install  one  delivery  tap  pursuant  to 
its  blanket  certificate  in  Docket  No. 
CP83-508-O00  and  transferred  to 
Equitrans  in  Docket  No.  CP86-676-000, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  states  that  the  proposed 
delivery  tap  is  to  be  installed  on 
Equitrans'  field  gathering  pipeline  No. 
F-1136  in  Braxton  County,  West 
Virginia.  The  tap  will  be  instituted  to 
provide  transportation  deliveries  to 
Equitable  Gas  for  ultimate  distribution 
to  one  residential  customer.  Equitrans 
indicates  that  it  will  charge  Equitable 
the  applicable  transportation  rate 
contained  in  Eqmtrans'  FERC  Gas  Tariff 
on  file  with  and  approved  by  the 
Commission.  Equitrans  projects  that  the 
quantity  of  gas  to  be  delivered  through 
the  proposed  deUvery  tap  will  be 
approximately  1  Mcf  on  a  peak  day. 

Equitrans  states  that  it  will  offer  the 
proposed  service  within  the  existing 
certificated  transportation  entitiements 
of  Equitable  Gas  under  Equitrans'  Rate 
Schedule  FTS.  Equitrans  indicates  that 
its  tariff  does  not  prohibit  this  type  of 
service.  Fvirther,  Equitrans  states  that 
the  total  volumes  to  be  delivered  to 
Equitable  Gas  after  this  request  do  not 
exceed  the  total  volumes  authorized 
prior  to  the  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piusuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natvuvl  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 


efiiective  on  the  day  after  the  time 
allowed  for  filing  a  protest  If  a  protest    ■ 
is  filed  and  not  withdrawn  witMn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Luk  D.  CadieU, 
Secretary. 

[FR  Doa  96-27531  Filed  10-25-96;  8:45  am] 
aaxMQ  oooc  tnr-oi-M 

[Docket  No.  CP97-37-0001 

Equitrans,  LP.;  Notice  of  Request 
Under  Blanket  Auttiorizatton 

October  22, 1996. 

Take  notice  that  on  October  15, 1996, 
Equitrans,  L.P.  (Equitrans),  3500  Park 
L^e,  Pittsburgh,  Pennsylvania  15275 
filed  in  Docket  No.  CPg7-37-000.  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  install  one  delivery  tap 
imder  the  blanket  certificate  issued  in 
E>ocket  No.  CP83-508-000,  and 
transferred  to  Equitrans  in  Docket  No. 
CP86-676-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Equitrans  states  that  the  proposed 
delivery  tap  is  to  be  installed  on  its  field 
gathering  pipeline  No.  W-1901  in  Lewis 
Coimty,  West  Virginia.  Equitrans  says 
that  the  tap  will  be  used  to  provide 
transportation  deliveries  to  Equitable 
Gas  Company  (Equitable)  for  ultimate 
distribution  to  one  residential  customer, 
Edward  Warren  in  Weston,  West 
Virginia.  Equitrans  says  it  will  charge 
Equitable  the  appUcable  transportation 
rate  contained  in  its  FERC  Gas  Tariff. 
Equitrans  projects  that  the  quantity  of 
gas  to  be  delivered  through  the 
proposed  delivery  tap  will  be 
approximately  t  Mcf  on  a  peak  day. 
Equitrans  says  it  has  sufficient  capacity 
to  accompli^  the  deliveries  without 
detriment  to  its  other  customers. 
Equitrans  relates  that  its  tariff  does  not 
prohibit  this  type  of  service  and  that  the 
total  volumes  to  be  delivered  to 
Equitable  do  not  exceed  the  total 
volimies  authorized  prior  to  the  request. 
Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issiumce  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefcv, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  fior 
authorization  pursuant  to  Section  7  of 
the  Natwal  Gas  Act. 
I.obD.CaAeU. 
Secretary. 

(FR  Doc  96-27532  Filed  10-25-96;  8:45  am] 
aajjNQ  CODE  snr-oi-M 


[Docket  No.  RP96-38(MW1] 

Rorida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

October  22, 1996. 

Take  notice  that  on  October  16, 1996. 
Florida  Gas  Transmission  Comptany 
(FGT)  tendered  for  filing  as  pari  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  October  4, 1996. 

Substitute  First  Revised  Second  Revised 

Sheet  No.  189 
Substitute  First  Revised  Sheets  No.  190 

FGT  states  that  on  September  4, 1996 
FGT  filed  tariff  sheets  (September  4 
Filing)  to  revise  the  construction  of 
facilities  section  of  its  Tariff  to  clarify 
the  standards  for  the  subsidization  of 
facilities  and  provide  for  notification  of 
any  such  subsidies.  In  the  October  4 
Order,  the  Commission  accepted  the 
tariff  sheets  included  in  the  September 
4  Filing  subject  to  FGT  filing  revised 
tariff  sheets  incorporating  three 
revisions  within  15  days. 

Specifically,  the  October  4  Order 
requires:  1)  the  phrase  "unless 
otherwise  ordered  by  the  Commission" 
be  added  to  the  end  of  the  first  sentence 
in  Section  21D,  2)  the  phrase  "imless 
otherwise  agreed  to  in  writing"  be 
placed  after  the  words  "on  the  following 
terms"  at  the  end  of  the  introductory 
paragraph  in  Section  2lD,  and  3)  the 
phrase  "on  a  not  unduly  discriminatory 
basis"  be  added  to  the  opening 
paragraph  of  section  210  after  the 
phrase  "on  the  following  terms".  FGT  is 
making  the  instant  filing  incorporating 
the  required  changes  in  compliance 
with  the  Commission's  October  4  Ordei. 
FGT  states  that  Substitute  First  Revised 
Sheet  No.  190  is  being  revised  only  to 
correct  a  typographical  error  from  "third 
(30)"  to  "tiiirty  (30)"  days. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC. 
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20426,  ill  accordance  with  Section 
385.21 1  of  the  Conunission's  Riiles  and 
Regulations.  All  such  protests  must  be 
filMl  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refiarence 
Room. 


iD. 

Socrstary. 

(FR  Doc  W-27537  Piled  10-2S-M:  8:45  am] 
ooocsn7-st-« 


[Doctot  No.  ERM-2n6-000| 

■r  ^^&^^^^^^k^A    ^C^K^h^A^BA^  ^B^kji^^A^^^^^^      l^&^b    *    KA^^^^^^^^ 

Keyepen  BiMiQy  oeryioesi  nic.!  nuwM 
of  iMuanoe  of  Order 

October  23. 1M6. 

Keyspan  Energy  Services.  Inc. 
(Keyspan  Energy)  siibmitted  for  filing  a 
rate  schedule  under  which  Keyspan 
Energy  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Keyspan  Energy  also 
requested  %vaiver  of  various  Commission 
regulations.  In  particular,  Keyspan 
Energy  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Keyspan  Energy. 

On  October  11. 1996.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  foIlo%ving: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Keyspan  Energy  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Keyspan  Energy  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  cor{>orat6  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appiropriate  for  such 
purposes. 


The  Commission  reserves  the  right  to 
require  a  further  shoKving  that  neiuer 
public  nor  private  interests  will  be 
adversely  afiected  by  continued 
approval  of  Keyspan  Energy's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deedline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  12, 1996.  Copies  of  the  full 
text  of  the  order  an  availri)le  from  the 
Commission's  Public  RefisreBce  Branch, 
888  First  Street,  NE.,  Washington.  DC 
20426. 


iD. 

Sacntary. 

IFR  Doc.  96-27576  Pilad  10-25-06;  8:45  am] 
I  oooa  snr-si-M 


[Docket  Na  CP96-7»M)I»1] 

MM  Louisiana  Qm  Company;  Nolloe  of 
Propoaad  Ctianoea  in  FERC  Qaa  Tariff 

October  22, 1996. 

Take  notice  that  on  October  16. 1096. 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  2,  the  following  tariff 
sheets,  to  become  effective  November 
16. 1996: 

Original  Sheet  No.  0 
Fifth  Reviawl  Sheet  So.  1 
Pint  Revised  Sheet  No.  100 

Mid  Louisiana  states  that  the  filing  of 
the  Revised  Tariff  Sheet  is  in  response 
to  Commission  Order,  dated  August  23, 
1996  in  Docket  No.  CP95-730-000 
wherein  the  Commission  granted  the 
abandonment  of  certain  previously 
certificated  services. 

Pursuant  to  Section  154.7(a)(7)  of  the 
Commission's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  any  requirement  of  the  Regulations  in 
order  to  permit  the  tendered  4ariff  sheets 
to  become  effective  November  16, 1996. 
as  submitted. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426.  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  auch  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  Mdll  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
compliance  filing  are  no  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Ro<an. 

LatoD.Caiteil, 
Soovtaiy. 

[FR  Doc  96-27529  Filed  10-25-46;  8:45  am] 
I  ooes  snr-si-M 


PoolM  No.  RP96-1M-0(m 


MN|Miaiion!  noDoaof  rfopoaaa 
Changaa  In  FERC  Qaa  Tariff 

October  22, 1996. 

Take  notice  that  on  October  17, 1996. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  lor  filing  to 
became  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volimie  No.  1  the 
following  tariff  sheet  with  a  propoeed 
efiiective  date  of  November  1, 1996: 

Eleventh  Revised  Sheet  No.  10 

MRT  states  that  the  purpose  of  this 
filing  is  to  correct  minor  pagination 
problems  that  have  developed  as  a 
restilt  of  MRTs  September  17, 1996 
filing  in  Docket  No.  RP96-199-000 
(Motion  Rate  Filing)  to  place  rates  into 
effect  October  1, 1996. 

Additionally,  MRT  moves  to  place 
into  effect,  as  of  November  1, 1996,  the 
following  tariff  sheet  that  was  included 
in  MRTs  April  1, 1996  filing  and 
accepted  and  suspended  by  the  - 
Commission's  Onler  Accepting  and 
Suspending  Proposed  Tariff  Sheets, 
Subject  to  Refund,  Investigation,  and 
Conditions,  75  FERC  1 61,095  (1996): 

Fourth  Revised  Sheet  No.  11 

Any  person  desiring  to  protest  this 
filing  shotdd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE.,  Washington,  DC 
20426,  in  acctvdanoe  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Qxnmission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


iD. 

Seavtary. 

(FR  Doc  96-27535  Piled  10-25-96;  8:45  am) 
i  coot  enr-ti-M 
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[Docket  No.  TM97-1-25-00q 

Miaaissippl  River  Transmission 
Cofporatlon;  Notice  of  Proposed 
Cliangsa  in  FERC  Qas  Tariff 

October  22, 1996. 

Take  Aotice  that  on  October  17, 1996, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  following  tariff  sheet  to  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff: 

Substitute  Tenth  Revised  Sheet  No.  10    ■ 

MRT  states  that  the  purpose  of  this 
filing  is  to  correct  minor  pagination 
problems  that  have  developed  as  a 
result  of  MRTs  September  17, 1996 
filing  in  Docket  No.  RP96-199-000 
(Motion  Rate  Filing)  to  place  rates  into 
effect  October  1, 1996. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regidations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


iD. 

Secretaiy. 

(FR  Doc.  96-27539  Piled  10-25-96;  8:45  am) 

BMxsn  coos  snr-oi-M 

[Docket  Na  RP97-40-000] 

NorttMm  Natural  Qas  Company;  Notice 
of  Applicsdon 

October  22, 1996. 

Take  notice  that  on  October  16, 1996, 
Northern  Natural  Gfis  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  and  Sections 
157.7  and  157.18  of  the  Commission's 
Regulations  thereunder  for  permission 
and  approval  to  abandon  as  non- 
jurisdictional  facilities,  by  sale  to  Enron 
Mountain  Gathering  Inc.  (EMGI),  certain 
non-contiguous  facilities  including 
compression,  pipeline  and  delivery 
]>oint  facilities,  with  appurtenances, 
located  in  Colorado  and  Wyoming,  and 
certain  services  rendered  thereby,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 


In  accordance  with  the  provisions  of 
an  Asset  Purchase  Agreement  dated 
August  30, 1996  (Agreement),  Northern 
proposes  to  convey  to  EMGI  certain 
facilities,  including  appurtenances, 
which  include  three  (3)  transmission 
lateral  compressor  stations  located  in 
Routt  and  Mesa  Counties,  Colorado, 
approximately  36  miles  of  pipeline  with 
diameters  of  4  and  6  inches  and  delivery 
point  facilities  located  along  these 
pipelines,  located  in  Routt,  Moffat  and 
Mesa  Coimties,  Colorado  and  Carbon 
County,  Wyoming. 

Northern  states  that  EMGI  will  be 
filing  with  the  Commission  a  Petition 
for  Declaratory  Order  seeking  a 
determination  that  the  facilities,  once 
conveyed  to  it,  are  gathering  facilities 
not  subject  to  the  Commission's 
jurisdiction  pursuant  to  NGA  Section 
1(b). 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  12, 1996,  file  with  the 
Federal  Eneigy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

.   Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commissicm's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 


unnecessary  for  Northern  to  appear  or 

be  represented  at  the  hearing. 

Lois  D.  Caahell. 

Secretaiy. 

[PR  Doc  96-27533  Piled  10-25-96;  8:45  am] 

eauNQ  cow  snr-ei-M 

[Docket  No.  RP96-346-00ai 

Souttism  Natural  Qas  Company; 
Nottca  of  Tedmical  Confsrsncs 

October  22. 1996. 

In  the  Commission's  order  issued 
September  20, 1996,  the  Commission 
held  that  the  filing  in  the  above- 
captioned  proceeding  raises  issues  thai 
should  be  addressed  in  a  technical 
conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Wednesday, 
December  4, 1996,  at  9:00  a.m.,  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  D.C.  20426.  All  interested 
parties  and  Staff  are  permitted  to  attend. 
Lois  D.  CariMlL 
Secretary. 

[FR  Doc  96-27536  Piled  10-25-96;  8:45  am) 
MLUMQ  OOK  snr-oi-ii 

[Docket  No.  CP97-26-000I 

Trunkilne  \MQ  Company;  Notice  of 
Applicatton 

October  Z2, 1996. 

Take  notice  that  on  October  15, 1996, 
Trunkline  LNG  Company  (Trunkline) 
LNG),  P.O.  Box  1642,  Houston,  Texas 
77251-1642.  filed  in  Docket  No.  CP97- 
26-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 
Subpart  G  of  Part  284  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  pubhc  convenience  and 
necessity  authorizing  Trunkline  LNG  to 
provide  open-access  firm  and 
interruptible  LNG  terminal  service,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

'Trunkline  LNG  states  that  the 
proposed  service  will  be  provided  to 
shippers  using  existing  LNG  tenninal 
facilities  at  L^e  Charles,  Louisiana  and 
such  tenninal  service  will  consist  of  the 
receipt  of  LNG  at  the  Terminal  by  LNG 
vessels  or  LNG  trucks,  the  storage  of  the 
LNG  in  Tumkline  LNG's  terminal,  and 
the  delivery  of  the  LNGlo  LNG  vessels 
or  LNG  trucks  or  the  regasification  of 
LNG  and  deUvery  of  the  regasified  LNG 
to  pipelines.  Trunkline  LNG  further 
states  that  while  it  has  no  shippers  for 
its  proposed  open-acoess  service,  the 
requested  authorization  will  alleviate 
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the  delay  inherent  in  the  preparation 
and  submission  of  a  certificate 
application  which  must  be  approved 
before  service  could  commence. 
Trunkline  LNG  notes  that  no 
construction  of  additional  facilities  is 
proposed. 

Trunkline  LNC  points  out  that,  while 
the  prop>osed  open-access  service  will 
be  offered  on  a  firm  and  interruptible 
basis,  the  availability  of  firm  service  is 
severely  limited  by  Trunkline  LNG's 
prior  commitment  to  PanEnergy  LNG. 
Trunkline  LNG  indicates  that  since  the 
market  may  find  terminal  services 
available  on  a  short-term  basis 
worthwhile,  the  proposed  tariff 
provisions  governing  the  availability, 
scheduling  and  curtailment  of  open- 
access  service  have  been  carefully 
crafted  to  enable  Trunkline  LNG  to 
provide  short-term  firm  and 
interruptible  service  without  interfering 
with  PanEnergy  LNG's  priority  to  the 
long-term  capacity  of  the  Terminal. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  12,  1996  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  D.C  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Pmctice  and 
Procedur*>  M8  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Art  (18  CFF  1S7.101  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  p  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulation  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  •*rocedure  «  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or 
if  the  Commission  on  its  own  motion 
beUeves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Trunkline  to  appear  or 

be  represented  at  the  hearing. 

Loto  D.  CaahaU. 

Secretary. 

|FR  Doc.  96-27530  Filed  10-25-96;  8:45  am] 

■LUNQ  COM  enr-oi-M 


[Docket  No.  TIIM7-1-82-00(q 

W— fm  Qm  lnt»rstat»  Company; 
Notic*  of  PropoMd  CtangM  In  FERC 
QasTarm 

October  22. 1996. 

Take  notice  that  on  October  17,  1996, 
Western  Gas  Interstate  Company  (WGIl, 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  First  Revised  Sheet  No. 
10,  with  a  proposed  effective  date  of 
October  1.1996. 

WGI  states  that  it  is  submitting  the 
tariff  sheet  to  comply  with  Order  No. 
472  in  Docket  No.  RM87-3-000. 
establishing  that  cost  responsibility  for 
the  Commission's  budgetary  expenses 
would  be  assessed  against  gas  pipelines 
and  others  through  annual  charges. 
Order  No.  472  permitted  pipelines  to 
pass  through  these  annual  charges  by 
means  of  an  Annual  Charge  Adjustment 
Provision.  In  accordance  with  Order  No. 
472  and  Section  28  of  the  General  Terms 
and  Conditions  of  WGI's  FERC  Gas 
Tariff,  WGI  submits  for  filing  First 
Revised  Sheet  No.  10  to  trade  the 
Commission's  approved  ACA  unit  rate 
of  S0.002Q  per  Mcf  ($0.0020  per  MMBtu 
on  WGI's  system)  effective  October  1, 
1996. 

WGI  requests  waiver  of  Section 
154.402(b)(3)  of  the  Commission's  rules 
in  order  to  permit  the  proposed  tariff 
sheet  to  become  effective  on  October  1 , 
1996. 

WGI  sUtes  that  copies  of  the  filing 
were  served  upon  WGI's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  vrtil  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lak  D.  CaaheU. 

Secretary. 

(FR  Doc.  96-27540  Filed  10-25-96;  8:45  am] 

MUMQ  COOC  STIT-ai-M 


FEDERAL  ENERGY  REGULATORY 

[Dodwt  No.  EG97-1-000,  et  ai-I 

CEA  IMya  Powm^  Ltd.,  at  al.;  Elactrlc 
Rata  and  Corporate  Regulation  Filings 

October  21. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CEA  Meiya  Power  Ltd. 

fDocket  No.  EG97-1-000I 

On  October  8, 1996,  CEA  Meiya 
Power  Ltd.  ("CNP"),  with  Its  principal 
office  at  P.O.  Box  HM  1022,  Clarendon 
House,  Church  Street,  Hamilton  HM  DX, 
Bermuda,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

CNP  is  a  comfMmy  organized  under 
the  laws  of  Bermuda.  CNP  will  be 
engaged,  indirectly  through  an  Affiliate, 
as  defined  in  Section  2(a)(ll)(B)  of  the 
Pubhc  Utility  Holding  Company  Act  of 
1935.  exclusively  in  owning,  or  both 
owning  and  operating  a  100  MW  coal- 
fired  cogeneration  facility  consisting  of 
two  50  MW  steam  boilers  and  three 
extracting/condensing  steam  turbines  to 
be  located  in  Nanjing  Jiangsu  Province, 
People's  Republic  of  China  and  to 
engage  in  project  development  activities 
with  respect  thereto. 

Comment  date:  November  8, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  Mrill  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  New  Enei^gy  Veutuiea,  Inc.  ▼. 
Soathem  Califbmia  Edison  Company 
and  Edison  Source 

[Docket  No.  EL97-2-000] 

Take  notice  that  on  October  11. 1996. 
New  Enei]Ry  Ventures,  Inc.  (NEV) 
tendered  mt  filing  a  complaint  against 
Southern  CalifOTnia  Edison  Company 
(SCE)  and  Edison  Source.  NEV  states 
that  SCE  has  refused  to  provide  maricet 
infonnaticm  to  non-affiliates  at  the  same 
time  that  it  provides  such  infonnation  to 
Edison  Sotirce  in  violation  of  the 
applicable  code  of  conduct  and 
Commissian  orders. 
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Comment  date:  November  20. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cenerprise,  Inc..  ICPM,  Inc.,  Sonat 
Power  Markiting  Inc.,  Prsrie  Winds 
Enei^,  Inc..  Eastex  Power  Maiiceting, 
Inc.,  EMS  Gas  Transmission  Company, 
Sonat  Power  Marketing  Inc. 

(Docket  Nos.  ER94-1402-010;  ERg5-640- 
006;  ER95-105O-006:  ER95-1234-002; 
ER96-118-004;  ER9&-2 3 20-001;  ER96- 
2343-001  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
wit  the  Commission  and  are  on  file  and 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room: 

On  October  15, 1996,  Cenerprise,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  December  7, 1994, 
order  in  Docket  ER94-1402-000. 

On  October  15, 1996,  ICPM,  Inc.  filed 
certain  infonnation  as  required  by  the 
Commission's  March  31, 1995.  order  in 
Docket  ER95-640-000. 

On  October  15, 1996,  Sonat  Power 
Mariceting  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
18, 1995.  order  in  Docket  ER95-1050- 
000. 

On  October  8, 1996,  Prarie  Winds 
Energy.  Inc.  filed  certain  information  as 
required  by  the  Conunission's  August 
28,  1995,  order  in  Docket  ER95-1234- 
000. 

On  September  5, 1996,  Eastex  Power 
Marketing,  Inc.  filed  certain  infonnation 
as  required  by  the  Commission's 
November  28, 1995,  order  in  Docket 
ER96-1 18-000. 

On  October  8. 1996,  EMC  Gas 
Transmission  Company  filed  certain 
information  as  required  by  the 
Commission's  September  3, 1996  order 
in  Docket  ER96-2320-000. 

On  October  15, 1996,  Sonat  Power 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
12,  1996,  order  in  Docket  ER96-2343- 
000. 

4.  Buriington  Resources  Trading  Inc. 

[Docket  No.  ER96-3 1 1 2-000] 

Take  notice  that  on  October  15, 1996, 
Burlington  Resources  Trading  Inc. 
tendered  for  filing  additional 
supplemental  information  to  its 
September  27, 1996,  filing  in  the  above- 
referenced  docket. 

Comment  date:  November  4, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Texas  Utilities  Electric  Company 

[Docket  No.  ERg7-98-000] 

Take  notice  that  on  October  9. 1996, 
Texas  Utilities  Electric  Company  (TU 


Electric)  tendered  for  filing  two 
executed  transmission  service 
agreements  (TSA's)  with  PanEnergy 
Power  Services,  Inc.  and  DuPont  Power 
Marketing  Inc.  for  certain  Economy 
energy  Transmission  Service  under  TU 
Electric's  Tariff  for  Transmission 
Service  To,  From  and  Over  Certain 
HVDC  Interconnections. 

TU  Electric  requests  an  effective  date 
for  the  TSA's  that  will  permit  them  to 
become  effective  on  or  before  the  service 
commencement  date  under  each  of  the 
two  TSA's.  Accordingly,  TU  Electric 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  PanEnergy  Power  Services, 
Inc.  and  EhiPont  Power  Marketing  Inc. 
as  well  as  the  Public  Utility  Commission 
of  Texas. 

Comment  date:  November  4, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ocean  State  Power 

[Docket  No.  ER97-1 25-000] 

Take  notice  that  on  October  15,  1996, 
Ocean  State  Power  (Ocean  State), 
tendered  for  filing  the  following 
supplements  (the  Supplements)  to  its 
rate  schedules  with  die  Federal 
Regtilatory  Commission  (FERC  or  the 
Commission): 

Supplements  No.  19  to  Rate  Schedule  FERC 

No.  1 
Supplements  No.  16  to  Rate  Schedule  FERC 

No.  2 
Supplements  No.  15  to  Rate  Schedule  FERC 

No.  3 
Supplements  No.  16  to  Rate  Schedule  FERC 

No.  4 

The  Supplements  to  the  rate 
schedules  are  amendments  that  clarify 
the  true-up  payment  procedures  with 
respect  to  certain  taxes  Ocean  State  is 
permitted  to  bill  its  power  purchasers 
imder  the  rate  schedules.  The 
Supplements  do  not  increase  or 
decrease  the  rates  already  approved 
under  the  rate  schedules. 

Copies  of  the  Supplements  have  been 
served  upon  Boston  Edison  Company, 
New  England  Power  Company,  and 
Montaup  Electric  Company. 

Comment  date:  November  4, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Atlantic  Qty  Electric  Company 

[Docket  No.  ER97-126-000] 

Take  notice  that  on  October  15, 1996, 
AUantic  Qty  Electric  Company  (ACE), 
tendered  for  filing  an  unexecuted 
service  agreement  under  which  ACE 
will  provide  non-firm  point-to-point 
transmission  service  to  Vineland 
Municipal  Electric  Utility  in  accordance 
with  the  ACE  Open  Access 
Transmission  Tariff. 


ACE  states  that  a  copy  of  the  filing  has 
been  served  on  Vineland. 

Comment  date:  November  4, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Company 

[Docket  No.  ER97-127-000] 

Take  notice  that  on  October  15, 1996, 
New  Englmid  Power  Company  (NEP), 
filed  two  service  agreements  with  AIG 
Trading  Corporation  and  Williams 
Energy  Services  Company  few  non-firm, 
point-to-point  transmission  service 
under  NEP's  open  access  transmission 
tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  9. 

Comment  date:  November  4,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MidAmerican  Es»ergy  Company 

[Docket  No.  ER97-1 26-000] 

Take  notice  that  on  October  15, 1996, 
MidAmerican  Energy  Company,  106 
East  Second  Street,  Davenport,  Iowa 
52801,  tendered  for  filing  a  proposed 
change  in  its  Rate  Schedule  for  Power 
Sales,  FERC  Elecdlc  Rate  Schedule, 
Original  Volume  No.  5.  The  proposed 
change  consists  of  the  following: 

1.  Third  Revised  Sheet  No.  16,  superseding 
Second  Revised  Sheet  No.  16; 

2.  First  Revised  Sheet  No«.  17  and  18. 
superseding  Original  Sheet  Nos.  17  and  IS; 

3.  Original  Sheet  Nos.  19  and  20. 

MidAmerican  states  that  it  is 
submitting  these  tariff  sheets  for  the 
purpose  of  complying  with  the 
requirements  set  forth  in  Southern 
Company  Services,  Inc.,  75  FERC 
1 61,130  (1996),  relating  to  quarterly 
filings  by  public  utilities  of  summaries 
of  short-term  market -based  power 
transactions.  The  tariff  sheets  contain 
summaries  of  such  transactions  under 
the  Rate  Schedule  for  Power  Sales  for 
the  period  July  1, 1996  through 
September  30, 1996. 

MidAmerican  proposes  an  effective  of 
July  1, 1996  for  the  rate  schedule 
change.  Accordingly,  MidAmerican 
requests  a  waiver  of  the  60-day  notice 
requirement  for  this  filing. 
MidAmerican  states  that  this  date  is 
consistent  with  the  reqmrements  of  the 
Southern  Company  Services,  Inc.,  order 
and  the  effective  date  authorized  in 
Docket  No.  ER96-2439-000. 

Copies  of  the  filing  were  served  upon 
MidAmerican 's  customers  under  the 
Rate  Schedule  for  Power  Sales  and  the 
Iowa  Utilities  Board,  the  lUinois 
Commerce  Commission  and  the  South 
IDakota  Public  Utilities  Commission. 

Comment  date:  November  4,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Wiicoiuiii  Power  and  Light 
Company 

(Docket  No.  ER97-129-0001 

Take  notice  that  on  October  16, 1996, 
Wisconsin  Power  and  Light  Company 
(WP&L).  tendered  for  filing  an 
Agreement  dated  October  4, 1996, 
establishing  Minnesota  Power  as  a 
point-to-point  tranamission  customer 
under  the  terms  of  WPftL's 
Transmission  Tariff. 

WP&L  requests  an  effective  date  of 
October  4,  1996,  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upor  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date-  November  4, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wieconain  Power  and  Light 
Gmpany 

(Docket  No.  ER97-13O-000) 

Take  notice  that  on  October  15. 1996. 
Wisconsin  Power  and  Light  Company 
fWP&L).  tendered  for  filing  Form  of 
Service  Agreements  for  Customers  who 
oave  signed  WP&L's  Final  Oder  pro 
forma  transmission  tariff  submitted  in 
Docket  No.  OA96-20-000.  "Hie 
customers  are  AES  Power.  Inc.  Coastal 
Electric  Services  Company, 
!k)mmon wealth  Edison  Company. 
Heartland  Energy  Services,  Inc., 
[ndustrial  Energy  Applications.  Inc.. 
interCoastal  Power  Marketing  Company. 
Ipower  Inc..  iXME  Power  Marketing 
Inc.,  Rainbow  Energy  Marketing  C<^., 
Tennessee  Power  Company,  and 
UtiliCorp  United  The  customers  had 
previously  signed  earlier  versions  of 
WPftL's  transmission  tari%. 

WP&L  requests  an  effective  date  of 
<uly  6,  1996  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  \  copy  of  this  filing  ha.<« 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  November  4,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  England  Power  Pool 

'Oocket  No.  ER97-1 31-0001 

Take  notice  that  on  October  15. 1996, 
the  New  England  Power  Pool  Executive 
Conunittee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1 . 
197i.  as  amended,  signed  by  Berkshire 
Power  Development,  Inc.  (Berkshire 
■'ower).  The  New  England  Power  Pool 
Agreement,  as  amended,  has  been 
designated  NEPOOI  ^^^  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  pape  would 
permit  Berkshire  Power  to  joui  the  over 
100  Participants  that  already  participate 


in  the  Pool.  NEPOOL  further  state*  that 
the  filed  signattire  page  does  not  change 
the  NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Berkshire  Power  a 
Participant  in  the  Pool.  NEPOOL 
requests  an  effective  date  on  or  before 
December  1, 1996,  or  as  soon  as  possible 
thereafter  for  commencement  of 
participation  in  the  Pool  by  Beriuhire 
Power. 

Comment  date:  November  4. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Arixona  Public  Serricc  Compaiiy 

(Docket  No.  ERg7-132-O0O| 

Take  notice  that  on  October  16, 1996, 
Arizona  Public  Service  Conpany  (APS). 
tendered  for  filing  a  Service  Agreement 
to  provide  Non-Firm  Point-to-Point 
Transmission  Service  to  Western  Power 
Services,  Inc.  under  APS'  Open  Access 
Transmission  Tariff  filed  in  Compliance 
with  FERC  Order  No.  888. 

A  copy  of  this  filing  has  been  served 
on  the  above  listed  party  and  the 
Arizona  Corporation  Commission.  APS 
requests  that  the  Service  Agreement 
become  effoctive  October  8, 1996. 

Comment  date:  November  4, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  WJsconsin  Electric  Power  Company 

(Docket  No.  ER97-1 33-000) 

Take  notice  that  on  October  16, 1996. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
Non-Firm  Transmission  Service 
Agreement  between  itself  and  Morgan 
Stanley  Capital  Group,  Inc.  The  Electric 
Service  Agreement  provides  for  service 
under  Wisconsin  Electric's  Coordination 
Sales  Tariff.  The  Transmission  Service 
Agreement  allows  Morgan  Stanley 
Capital  Group  Inc.  to  receive  non-finr 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff.  Original 
Volume  No.  7. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Morgan  Stanley  Capital  Group 
Inc. ,  the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  November  4, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisirille  Gas  and  Electric 
Company 

(Docket  No.  ER97-1 34-000] 

Take  notice  that  on  October  16. 1996, 
Louis^/ille  Gas  and  Electric  Company 
tendered  for  filing  copies  of  service 
agreements  between  Ixiuisville  Gas  and 


Electric  Company  and  Koch  Power 
Services  under  Rate  GSS. 

Comment  date:  October  15, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  GcMD  SUta  Powar  D 

(Docket  Na  ER87-t  36-000) 

Take  notice  that  on  October  IS,  1996, 
Ocean  State  Power  II  (Ocean  State  II), 
tendered  for  filing  the  follo««dng 
supplements  (the  Supplements)  to  its 
rate  schedules  with  me  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commissitm): 

Supplements  No.  18  to  Rata  Schedule  FERC 

No.  S 
Supplaments  No.  18  to  Rata  Schedule  FERC 

No.  6 
Supplements  No.  17  to  Rate  Schedule  FERC 

No.  7 
Supplements  No.  17  to  Rate  Schedule  FERC 

No.  8 

The  Supplements  to  the  rate 
schedules  are  amendments  that  clarify 
the  true-up  payment  procedures  with 
respect  to  certain  taxes  Ocean  State  11  is 
pennitted  to  biD  its  power  purchasers 
under  the  rate  schedules,  llie 
Supplements  do  not  increase  or 
decrease  the  rates  already  approved 
imder  the  rate  schedilles. 

Copies  of  the  Supplements  have  been 
served  upon  Boston  Edison  Company, 
New  England  Power  Company,  and 
Montaup  Electric  Company. 

Comment  date:  November  4,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Daseret  GeneratifHi  ft  Transmission 
CoKiperative 

[Docket  No.  ER97-137-000] 

Take  notice  that  on  October  11, 1996, 
Deseret  Generation  ft  Transmission  Co- 
operative (Deseret),  tendered  for  filing 
its  initial  rate  tariff,  filed  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  §  35.12  of  the  regulations  of  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  Commission). 

Among  the  items  included  in  the 
initial  rate  filing  are: 

Part  35  Information 

A.  Letter  of  Transmittal 

B.  Exhibit  1 — Summary  of  Workout 

C  Exhibit  2 — Estimates  of  Transactions 
and  Revenues 

D.  Exhibit  3 — Basis  and  Explanation  of 

Rates 

E.  Exhibit  4 — Summary  Statement  of 

Cost  Computstions 

F.  Exhibit  5 — Comparison  with  Other 

Rates 

G.  Exhibit  6 — Rate  Design  Information 

Member  Contracts  Tariffs 

H.  Exhibit  7— Wholesale  Rate  Schedule 
A 
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L  Exhibit  8— Wholesale  Rate  Schedule  B 
J.  Exhibit  9— Wholesale  Power  Cmtracts 

(Members) 
K.  Ejchibit  10— Negotiated  Contracts 

(Mmnbers) 
L.  Exhibit  11 — ^Resource  Integration 

Agreements  (Monbers) 

Non-Member  Wholesale  Power 
Contracts 

M.  Exhibit  12 — Power  Sale  Agreement 
between  Deseret  Generation  ft 
Transmission  Co-operative  and 
Department  of  Water  and  Power  of 
the  aty  of  Los  Angeles  (DWP  No. 
10450),  dated  December  19, 1985 

N.  Exhibit  13 — ^Firm  Power  Sales 
Agreement  between  Deseret 
Generation  ft  Transmission  Co- 
operative and  the  Town  of 
Fredonia,  dated  September  16, 1986 

Non-Member  Wholesale  Power 
Contracts 

O.  Exhibit  14 — Firm  Power  Sales 
Agreement  between  Deseret 
Generation  ft  Transmission  Co- 
operative and  Kanab  Qty,  Utah, 
dated  March  3, 1987 

P.  Exhibit  15 — ^Power  Sale  Agreement 
between  Deseret  Generation  ft 
Transmission  Co-operative  and 
Depmrtment  of  Water  and  Power  of 
the  aty  of  Los  Angeles  (DWP  No. 
10242),  dated  January  23, 1989 

Q.  Exhibit  16— Second  Amendment  to 
Purchase  and  Sale  Agreement 
between  Deseret  Generation  ft 
Transmission  Co-operative  and 
Utah  Municipal  Power  Agency, 
dated  Martdi  21, 1991 

R.  Exhibit  17 — Power  Sales  Agreement 
between  Deseret  Generation  ft 
Transmission  Co-operative  and 
PacifiCorp,  dated  October  7, 1992 

S.  Exhibit  18—1992  Power  Sales 
Agreement  between  Deseret 
Generation  ft  Transmission  Co- 
operative and  Qty  of  Riverside, 
dated  March  31, 1992 

T.  Exhibit  19 — Finn  Power  Sales 
Agreement  between  Deseret 
Generation  ft  Transmission  Co- 
operative and  Colorado  City, 
Arizona,  and  Hildale,  Utah,  dated 
May  28, 1993 

U.  Exhibit  20—40  Megawatt  Power  Sale 
Agreement  between  Deseret 
Generation  ft  Transmission  Co- 
operative and  Qty  of  Anaheim, 
dated  June  9, 1993 

V.  Exhibit  21 — ^Agreement  for  the 
Purchase  of  Non  firm  Energy  by 
Koch  Power  Services,  Inc.  from 
Deseret  Generation  ft  Transmission 
Co-operative,  dated  October  13. 
1995 

W.  Exhibit  22 — ^Power  Sale  Agreement 
between  Deseret  Generation  ft 


Transmission  Co-operative  and 
PacifiCorp,  dated  November  8, 1995 

X.  Exhibit  23-^ietter  agreemoit  (30 
MW)  between  Deseret  Generation  ft 
Transmission  Co-operative  and  Salt 
River  Project  Agricultural 
Improvement  and  Power  District, 
dated  May  17. 1996 

Y.  Exhibit  24 — Power  Marketing  and 
Resource  Management  Services 
Agreement  between  Deseret 
G«ieration  ft  Transmission  Co- 
operative and  PacifiCorp,  dated  July 
26. 1996 

Non-Member  Transmission  Contracts 

Z.  Exhibit  25 — Contract  for 

Interconnections  and  Transmission 
Service  between  Deseret  Generation 
ft  Transmission  Co-operative  and 
United  States  Department  of 
Energy,  Western  Area  Power 
Administration  (Contract  No.  2-07- 
40-P0716),  dated  November  19, 
1982 

AA.  Exhibit  26 — ^Interconnection  and 
Capacity  Exchange  Agreement 
between  Colorado-Ute  Electric 
Association,  Inc.  and  Deseret 
Generation  ft  Transmission  Co- 
operative, dated  November  16, 1988 

Additional  Materials 

AB.  Exhibit  27— Form  of  Notice  for 
Publication  in  the  Fed««l  Registn- 

AC.  Exhibit  28— Deseret  Board 
Resolutions 

AD.  Exhibit  29 — State  Regulatory 
Approvals  fix>m  Utah,  Arizona, 
Wyoming 

AE.  Certificate  of  Service;  Posting/ 
Service  List 

Deseret  states  that  it  has  served  copies 
of  this  filing  on  each  of  its  members  and 
wholesale  customera. 

Comment  date:  November  4, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-13S-O00] 

Take  notice  that  on  October  15, 1996, 
Central  Illinois  Public  Service  Company 
(OPS)  submitted  for  filing  a  service 
agreement,  dated  October  7, 1996, 
establishing  PECO  Energy  Company 
(PECO)  as  a  customer  under  the  terms 
of  OPS'  Open  Access  Transmission 
Tariff. 

OPS  requests  an  effective  date  of 
October  7, 1996  for  the  service 
agreement.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  PECO  and  the  Illinois 
Commerce  Commission. 


Comment  date:  November  4. 1996,  in 
accordance  with  Standani  Paragraph  E 
at  the  end  of  this  notice. 

19.  South  Carolina  Electric  ft  Gas 
Company 

[Docket  No.  ER97-14O-O001 

Take  notice  that  on  October  16, 1996. 
Sotith  Carolina  Electric  ft  Gas  Company, 
tendered  for  filing  proposed  wholmale 
rate  changes  appUosble  to  requirements 
customera  to  reflect  increases  in 
SCEftG's  cost  of  service.  The  proposed 
changes  would  increase  revenues  from 
the  affected  customera  by  approximately 
$2,021  annually. 

SCEftG  proposes  an  effective  date  of 
60  days  after  the  date  of  filing.  Copies 
of  the  filing  were  served  on  all  affected 
customera  and  the  Public  Utility 
Commission  of  South  Carolina. 

Comment  date:  November  4, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  Firet  Street,  N.E..  Washington,  D.C. 
20426,  in  acccntlanoe  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385:211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  ffled  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  l>arty 
must  file  a  motion  to  int^vene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  96-27579  Filed  10-25-96;  8:45  ami 
Boima  cooE  stit-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  EQ97-2-O00.  et  ai.] 

PanEnergy  Lake  Charles  Qeneration, 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Rllngs 

October  22, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  PuiEnergy  Laka  Cbariat  Ganaratkm, 
Inc. 

(Docket  No.  BC97-2-OOOI 

On  October  3. 1996,  PanEneigy  Lake 
Charles  Generation.  Inc.  ("Applicant"), 
5400  Westheimer  Court,  Houston.  Texas 
77056.  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  is  an  indirect,  wholly- 
owned  subsidiary  of  PanEnergy  Corp. 

Applicant  intends  to  own  an 
undivided  50  percent  interest  in  a  gas- 
fired  generating  facility  with  a  nominal 
capacity  of  16  megawatts  located  in  the 
vicinity  of  Lake  Charles,  Louisiana. 

Comment  date:  November  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  CC  Pace  Energy  Services,  Ashton 
Energy  Corporation,  TexPar  Energy, 
Inc..  PacifiCorp  Power  Marketing,  Inc.. 
PacifiCorp  Power  Marketing,  Inc., 
Westar  Electric  Marketing.  Inc.,  WPS 
Power  Development,  Inc. 

[Docket  Nos.  ER94-11B1-009.  ER94-1246- 

009.  ER95-62-O07.  ER95-10g6-006.  ERQS- 
109&-007.  ER96-45S-OOS.  ER96-1088-005 
(not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Conunission's  Public 
Reference  Room: 

On  October  10.  1996.  C.C.  Pace 
Energy  Services  filed  certain 
information  as  required  by  the 
Commission's  July  25.  1994,  order  in 
Docket  No.  ER94-1 181-000. 

On  October  7.  1996.  Ashton  Energy 
Corporation  filed  certain  information  as 
required  by  the  Commission's  August 

10.  1994.  order  in  Docket  No.  ER94- 
1246-000. 

On  October  7,  1996.  TexPar  Energy, 
Inc.  filed  certain  information  as  required 
by  the  Clommission's  December  27, 
1994,  order  in  Docket  No.  ER9&-«2-000. 

On  September  23.  1996.  PacifiCorp 
Power  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  February  2.  1996.  order  in 
Docket  No.  ER95-1096-000. 

On  October  16.  1996.  PacifiCorp 
Power  Marketing.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  February  2, 1996.  order  in 
Docket  No.  ER95-1 096-000. 

On  October  10.  1996.  Westar  Electric 
Marketing.  Inc.  filed  certain  information 
as  required  by  the  Commission's 


January  31, 1996,  order  in  Docket  No. 
ER96-458-000. 

On  October  10, 1996,  WPS  Power 
Development.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  16, 1996.  order  in 
Docket  No.  ER96-1 088-000. 

3.  Strategic  Energy  Ltd. 

(Docket  No.  ER96-3107-0001 

Take  notice  that  on  October  17. 1996. 
Strategic  Energy  Ltd.  tendered  for  filing 
an  amendment  in  the  above-refsrenced 
docket. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Burlington  Reaourcaa  Trading  Inc. 

(Docket  No.  ERg6-3 11 2-000) 

Take  notice  that  on  October  15. 1996, 
Burlington  Resources  Trading  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Cinergy  Servicea,  Inc. 

(Docket  No.  ER97-121-000I 

Take  notice  that  on  October  18, 1996, 
Cinergy  Services.  Inc.  tendered  for  filing 
supplemental  information  to  its  October 
11, 1996,  filing  in  the  above-referenced 
docket. 

Comment  date:  November  5, 1996,  in 
accordance  wdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Manner  Technologies,  LX-C 

(Docket  No.  ER97-135-O00) 

Take  notice  that  on  October  15, 1996, 
Manner  Technologies,  L.L.C  tendered 
for  filing  a  Petition  for  Blanket 
Authorizations,  Certain  Waivers,  and 
Order  Approving  Rate  Schedule 
Governing  Market-Based  Sales  of  Energy 
and  Capacity. 

Comment  date:  November  5, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-141-00OI 

Take  notice  that  on  October  15, 1996. 
Louisville  C>a8  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Transmission  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Morgan  Stanley  Capital 
Group  Services  under  Rate  TS. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


•.  Ntm-RaplacMBflnt  Energy  A^gnmamA 
betwwn  PJM  Conpaniea  and  Waetem 
Power  Seivioea,  Inc. 

(Docket  No.  ER97-142-000] 

Take  notice  that  on  October  15, 1996, 
the  Pennsylvania-New  Jersey-Maryland 
(PJM)  Interconnection  Association  filed, 
on  behalf  of  the  signatories  to  the  PJM 
Agreement,  a  Non-Replacement  Energy 
Agreement  between  Western  Power 
Sfflvices,  Inc.  and  Public  Service 
Electric  and  Gas  Company,  PECO 
Energy  Company,  Pennsylvania  Power  & 
Light  Company,  Baltimore  Gas  and 
Electric  Company,  Pennsylvania  Electric 
Company,  Metropolitan  Edison 
Company,  Jersey  Central  Power  and 
Light  Company,  Potomac  Electric  Power 
Company,  Atlantic  Qty  Electric 
Company,  and  Delmarva  Power  &  Light 
Company.  The  PJM  Companies  request 
an  effective  date  of  October  28, 1996. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Non-Replacement  Enei^  Agreement 
between  PJM  Companies  and  Heartland 
Energy  Services 

(Docket  No.  ER97-143-0001 

Take  notice  that  on  October  15, 1996, 
the  Pennsylvania-New  Jersey-Maryland 
(PJM)  Interconnection  Association  filed, 
on  behalf  of  the  signatories  to  the  PJM 
Agreement,  a  Non-Replacement  Energy 
Agreement  between  Heartland  Energy 
Services  and  Public  Service  Electric  and 
Gas  Company,  PECO  Energy  Company, 
Peimsylvania  Power  ft  Light  Company, 
Baltimore  Gas  and  Electric  Company, 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  and  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  Qty  Electric  Company,  and 
Delmarva  Power  ft  Light  Company.  The 
PJM  Companies  request  an  effective  date 
of  October  28, 1996. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  American  Hunter  Energy  Inc. 

(Docket  No.  ER97-144-000) 

Take  notice  that  on  October  15, 1996, 
American  Himter  Energy  Inc.  tendered 
for  filing  a  Petition  for  Blanket 
Authorizations,  Certain  Waivers,  and 
Order  Approving  Rate  Schedule 
Governing  Market-Based  Sales  of  Energy 
And  Capacity. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  IMUCoip  United  Inc. 

(Docket  No.  ER97-14S-000] 

Take  notice  that  on  October  16, 1996, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
service  agreements  with  Western 
Resources,  Inc.  for  service  imder  its 
non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service  and  WestPlains 
Energy — Kansas. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notice. 

12.  PacifiCorp 

(Docket  No.  ERg7-146-000] 

Take  notice  that  on  October  16, 1996, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFRPart  35  of  the 
Commission's  Rules  and  Regulations,  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  Sierra 
Pacific  Power  Company  under 
PadfiCorp's  FERC  Electric  Tariff, 
Original  Volimie  No.  11. 

Copies  of  this  filing  were  supplied  to 
Sierra,  the  Washington  Utilities  and 
TAnsportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp 's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company) 

(Docket  No.  ER97-147-000] 

Take  notice  that  on  October  16, 1996, 
GPU  Service,  Inc.  (GPU),  on  behalf  of 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (jointly 
referred  to  as  GPU  Energy),  filed  Service 
Agreements  between  GPU  and  New 
York  State  Electric  &  Gas  Corporation, 
Koch  Power  Services.,  Midcon  Power 
Services,  Electric  Clearinghouse,  Inc., 
Peco  Energy  Company — Power  Team, 
Englehard  Power  Marketing,  Inc., 
USGen  Power  Services,  L.P.,  Duke/ 
Louis  Dreyfus  L.L.C.,  Federal  Energy 
Sales.  Inc.,  InterCoast  Power  Marketing 
Company.  Rainbow  Energy  Marketing 
Corporation,  AIG  Trading  Corporation, 
LG&E  Power  Marketing,  Inc.,  Cinergy 
Services,  Inc.,  Williams  Energy  Services 
Company,  CL  Power  Sales  Two.  L.L.C.. 
Sonat  Power  Marketing,  CNG  Power 
Service  Corporation.  Public  Service 
Electric  ft  Gas  Company,  Baltimore  Gas 
ft  Electric  Company,  (Customers).  These 


Service  Agreements  specify  that  the 
CustcHners  have  agreed  to  the  rates, 
terms  and  conditions  of  the  GPU 
Companies'  open  access  transmission 
tariff  filed  aa  July  9, 1996  in  Docket  No. 
OA96-1 14-000. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  efCective  date 
of  October  1, 1996,  for  the  Service 
Agreements.  GPU  has  served  copies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on  the 
Customers. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Maine  PuUic  Service  Company 

(Docket  No.  ER97-151-000] 

Take  notice  that  on  October  11, 1996, 
Maine  Public  Service  Company, 
submitted  a  Quarterly  Report  of 
Transactions  for  the  period  July  1 
through  September  30, 1996.  This  filing 
was  made  in  compliance  with 
Commission  orders  dated  May  31, 1995 
(Docket  No.  ER95-8S1)  and  April  30, 
1996  (Docket  No.  ER96-780). 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Service  Company  of  New 
Hampshire 

(Docket  No.  ER97-1 52-000] 

Take  notice  that  on  October  15, 1996, 
Public  Service  Company  of  New 
Hampshire  (PSNH),  filed  changes  to  the 
fuel  and  purchased  power  adjustment 
clauses  (FPPAC)  in  FERC  Rate  Schedule 
Nos.  133. 134. 135  and  142,  the 
wholesale  arrangements  between  PSNH 
and  its  three  municipal  wholesale 
electric  customers  (Town  of  Ashland 
(Electric  Light  Department);  New 
Hampton  Village  Precinct:  and  Town  of 
Wolfeboro  (Mimicipal  Electric 
Department)  and  the  New  Hampshire 
Electric  Cooperative. 

PSNH  states  that  the  proposed 
changes  are  designed  to  neutralize  the 
impact  on  its  wholesale  customers  of 
the  proposed  changes  in  the  New 
Hampshire  Retail  Competition  Pilot 
Program. 

Copies  of  this  filing  were  served  upon 
each  party  receiving  wholesale  power 
service  under  the  captioned  rate 
schedules.  A  copy  of  this  filing  and 
supporting  materials  have  also  been  sent 
to  the  New  Hampshire  Public  Utilities 
Commission. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Portland  Ganariil  Electric  ConqMuiy 

(Docket  No.  ER97-153-000J 

Take  notice  that  on  October  10, 1996. 
Portland  General  Electric  Company 
(PGE),  tendered  (at  filing  imder  PCX's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  VoIium  No.  8. 
Docket  No.  OA96-137-000),  executed 
Service  Agreements  for  Non-firm  Point- 
to-Point  Transmissitx)  Service  and  Finn 
Point-to-Point  Transmissian  Service 
with  Portland  General  Electric 
Company. 

Pxusuant  to  18  CFR  35.11,  PCX 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreements  to  become 
effective  July  9, 1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Portland  (General  Electric 
Ck>mpany  as  noted  in  the  filing  letter. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northeast  Utilities  Service  Ctmipany 

(Docket  No.  ER97-1 54-000) 

Take  notice  that  on  October  15, 1996. 
Northeast  Utilities  Service  Company 
tendered  for  filing  a  Notice  of 
Termination  of  T^e  Connecticut  Light 
and  Power  Company's  rate  schedule, 
IND-COMM  Cienerators— NU,  FERC 
Electric  Tariff  Original  Volume  No.  1 
(IND-Ck)nun  Tariff  No.  1). 

Comment  date:  November  5, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Portland  C>eneral  Electric  Company 

(Docket  No.  ER97-1 55-000) 

Take  notice  that  on  October  16, 1996, 
Portland  C^neral  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  wTlh  Western  Power  Services, 
Inc. 

Pursuant  to  18  CTR  35.11  and  the 
(Commission's  order  issued  July  30,  1993 
(Docket  No.  PL93-2-002),  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  October  1, 1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Western  Power  Services, 
Inc.  as  noted  in  the  filing  letter. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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19.  Delmarra  PowarJk  Light  Coaapany 

(Docket  No.  ER97-1S7-OOOI 

Take  notice  that  on  October  16, 1996, 
Delmarva  Power  &  Light  Company 
(Delmarva).  tendered  for  fiUng  a  service 
agreement  providing  for  non-firm  point- 
to-point  transmission  service  from  time 
to  time  to  Coral  Power,  L.LC  pursuant 
to  Dehnarva's  open  access  transmission 
tariff.  Delmarva  asks  that  the 
Commission  set  an  effective  date  for  the 
service  agreement  of  October  14, 1996, 
the  date  on  which  it  was  executed. 

Comment  date:  November  5, 1096,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Union  Electric  CoaqiaDy 

(Dockst  No.  ER97-1 59-0001 

Take  notice  that  on  October  17, 1996. 
Union  Electric  Company  (UE),  tendered 
for  filing,  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  dated  October  14,  1996,  between 
Teimessee  Valley  Authority  (TVA)  and 
UE.  UE  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  UE  to  provide 
transmission  service  to  TVA  pursuant  to 
UE's  Open  Access  Transmission  Tariff 
filed  in  Docket  No.  OA96-50. 

Comment  date:  November  5. 1996,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Public  Sarvica  Electric  and  Gaa 
Company 

[Docket  No.  ER97-160-000i 

Take  notice  that  on  October  17, 1996, 
PubUc  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Vitol  Gas  &  Electric  L.L.C.  (Vitol), 
pursuant  to  PSE&C  Bulk  Power  Service 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
October  1. 1996. 

Copies  of  the  filing  have  been  served 
upon  Vitol  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Florida  Power  ft  Light  Company 

(Docket  No.  ER97-161-000I 

Take  notice  that  on  October  17. 1996, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  City  of  St.  Cloud. 
Florida  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 


FPL  requesta  that  the  proposed 
cancellatian  be  pannittwd  to  bacoma 
effective  <m  July  9, 1096. 

FPL  sUtas  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulationa. 

Comment  date:  November  5. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Florhla  Power  ft  Light  Gooapaay 

(Docket  Na  ER97-182-000) 

Take  notice  that  on  October  17. 1996. 
Florida  Power  ft  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Tennessee  Valley 
Authority  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effiective  on  July  9, 1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  Novembo'  S,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Florida  Power  ft  Light  Company 

(Docket  No.  ER97-1 63-000] 

Take  notice  that  on  October  17, 1996, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Kissimmee  Utility 
Authority  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  July  9. 1996. 

FPL  states  that  this  filing  is  in 
acfxirdance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Omaha  Pnblic  Power  Diatrict 

(Docket  No.  NJ97-2-0001 

Take  notice  that  on  October  17, 1996. 
Omaha  Public  Power  District  (OPPD) 
tendered  for  filing  a  Petition  for  Waiver 
of  Filing  Fee  and  a  Petition  for 
Declaratory  Order  to  Implement  Open 
Access  Tariff  in  the  above  referenced 
docket.  OPPD  requests  that  the 
Commission  isaue  an  order  finding  that 
its  Open  Access  Transmission  Tariff  is 
an  acceptable  reciprocity  tariff,  and  thus 
that  OPPD  satisfies  the  public  utilities' 
reciprocity  provisions. 

Comment  date:  November  20, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2«.  Deeerel  GeneratioB  ft  TranonieBkMi 

Co-^iper  alive 

(Docket  Na  QA97-3-00OI 

Take  notice  that  Deaeret  Generation  ft 
Transmission  Co-operative  (Deseret)  on 
October  11, 1996.  tendered  for  filing  a 
requeet  for  a  90-day  waiver  of  Deseret 's 
Open  AoQMi  and  related  filing 
requirements  under  18  CFR  35.28,  37.4 
and  37.5  of  the  regulations  of  the 
Federal  Energy  Regulatory  Commission 
("FERC"  or  "Commiasion"). 

Deseret  states  that  it  has  served  copies 
of  this  filing  on  each  of  its  memhen  and 
wholesale  customen. 

Comment  date:  November  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Montana  Power  Company 

(Docket  No.  TX97-1-000] 

Take  notice  that  on  October  10. 1996. 
Montana  Power  Company  (MPC)  filed 
an  application  pursuant  to  Section  211 
of  the  Federal  Power  Act  for  the 
issuance  of  an  order  requiring  the 
owners  of  a  Joint  Transmission  System 
(the  "JTS")  in  eastern  Montana  and     • 
North  Dakota  (i.e.,  Western  Area  Power 
Administration,  Basin  Electric  Power 
Cooperative.  Heartland  Consumer 
Power  District,  and  Missouri  Basin 
Mimidpal  Power  Agency)  to  transmit 
power  across  the  JTS  from  points  of 
interconnection  with  MPC  at 
Crosapower  and  Yellowtail.  which  are 
locatod  on  the  Western  Interconnection, 
to  delivery  points  on  the  Eastern 
Interconnection  for  a  single  charge. 

Comment  date:  November  20. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoieCCaahaU. 
Secretary. 

[PR  Doc  96-27578  Filed  10-25-M;  8:45  am] 
cooisnr-tt-p 
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[Proieet  No.  1991] 

Ctty  of  BonnerB  Ferry,  Idaho;  Notice  of 
intent  to  Conduct  Scoping  Meettnga 
andaSlto  Visit 

October  22, 1996. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  is  reviewing  a 
proposal  to  relicense  and  continue 
operating  the  Moyie  River  Hydroelectric 
Project  (FERC  Project  No.  1991).  The 
project  is  on  the  Moyie  River  a  tributary 
to  the  Kootenai  River.  The  Moyie  River 
Project  is  located  in  Boundary  County. 
Idaho  near  the  town  of  Moyie  Springs, 
Idaho  and  is  partially  located  on  federal 
lands  managed  by  the  Idaho  Panhandle 
National  Forest. 

The  FERC  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
Moyie  River  Hydroelectric  F^ject  in 
accordance  with  the  National 
Environmental  PoUcy  Act.  In  the  EA. 
staff  will  consider  both  site-specific  and 
cumulative  environmental  impacts  of 
the  project  and  reasonable  alternatives, 
and  will  include  an  economic  and 
engineering  analysis. 

A  Draft  EA  will  be  circulated  for 
review  and  comment  by  all  interested 
parties.  FERC  staff  %vill  consider  and 
respond  to  comments  received  on  the 
Draft  EA  in  the  Final  EA.  The  FERC 
staff's  conclusions  and 
recomm^idations  will  then  be 
presented  for  the  omsideration  of  the 
Commission  in  reaching  its  fiiud 
licensing  decision. 

Scoping:  FERC  staff  will  conduct  two 
scoping  meetings  as  follows:  (1)  a 
scoping  meeting  oriented  towards  the 
public  will  begin  at  7:00  p.m.  on 
November  19  at  die  Qty  Hall.  7232 
Main  Street.  Bonners  Ferry,  Idaho  and 
(2)  a  scoping  meeting  oriented  towards 
the  agencies  will  be^  at  2:00  p.m.  on 
November  20  at  Qty  Hall,  7232  Main 
Street,  Idaho. 

Interested  citizens,  non-governmental 
organizations,  local  government 
agencies,  state  and  federal  agencies. 
Indian  tribes,  and  any  other  interested 
parties  are  invited  to  attend  either  or 
both  meetings  and  assist  the  staff  in 
identifying  die  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EA. 

To  help  focus  discussions  at  the 
scoping  meeting,  the  FERC  will  mail  a 
scoping  document,  outlining  subject 
areas  to  be  addressed  in  the  EA.  to  all 
entities  on  the  project's  mailing  lists. 
Copies  of  the  scoping  document  will 
also  be  available  at  the  scoping 
meetings. 

Objectives:  At  the  s(X)ping  meetings, 
FERC  staff  will  (1)  identify  preliminary 
environmental  issues  related  to  the 


proposed  project;  (2)  attempt  to  identify 
preliminary  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EA; 
(4)  solicit  from  the  meeting  participants 
ail  available  information,  especially 
quantified  data,  on  the  resource  issues; 
and  (5)  encourage  statements  bam 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA.  including 
points  of  view  in  opposition  to.  or  in 
support  of,  the  staff's  preliminary  views. 

Procedures:  The  scoping  meetings 
will  be  recorded  by  a  coxirt  reporter  and 
all  statements  (oral  and  written)  will 
become  a  part  of  the  official  record  of 
the  Commission  proceedings  for  the 
relicensing  of  the  Moyie  River  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  clearly 
identify  themselves  for  the  record. 

Peraons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  the  C5ffice 
of  the  Secreta^,  Dockets  Room  lA, 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  D.C. 
20426  until  December  20, 1996.  All 
written  ccHiespondoice  ^ould  clearly 
show  the  following  caption  on  the  first 
page:  Moyie  River  (No.  1991) 
Hydroelectric  Project 

Site  Visit:  There  will  also  be  a  tour  of 
the  project  on  November  20, 1996. 
Those  who  wish  to  attend  should  plan 
to  meet  at  City  hall  in  Bonners  Ferry, 
Idaho  at  10:00  AM  on  November  20, 
1996  and  then  drive  to  th?  Moyie  River 
Project  for  the  site  visit. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Looney.  FERC,  Office  Of  Hydropower 

Licensing.  (202)  219-2852. 

Lois  D.  Caahril. 

Secretary. 

[FR  Doc.  96-27534  Filed  10-25-96;  8:45  am] 

■aiMG  CODE  srir-oi-M 


Sunslilne  Act  Itovdng 

The  following  notice  of  meeting  is 
published  piuauant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.Q  552b: 

AGENCY  HOUMNQ  MEETING:  Federal 

Energy  Regulatory  Commission. 

DATE  AND  TME:  October  30. 1996, 10:00 

a.m. 

place:  888  First  Stiieet,  N.E..  Room  2C, 

Washington,  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 


'NelB. — Items  listed  on  the  agenda  may  ba 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  MFORMAT10N: 
Lois  D.  Cashell.  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  mattns  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papera 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 


t  Agmda    IfyHro,  661st  Meeting- 
October  30, 1996,  S^ialar  Mating  (lOKM 
a.m.) 

CAH-1. 
Docket  *  P-11S75, 001,  Akron 
Hydroelectric  Company 
CAH-2. 

Omitted 
CAH-3. 
Docket  #  P-11408. 002.  Niagara  Mohawk 
Power  Corparation 
CAH-4. 
Dodcet  f  P-S,  028,  Montana  Power 
Cmnpany  and  Confederated  Salish  and 
Kootenai  Tribei  of  the  Flathead 
Reservation 
CAH-5. 

Omitted 
CAH-«. 
Docket «  P-2009,  010.  Viiginia  Electric  and 
Power  Company 


Aganda— Electric 

CAE-1. 
Docket  *  ER96-2927. 000.  Bostcm  Ediaon 
Company 
CAE-2. 
Docket  •  ER96-2984, 000,  Siem  Pacific 
Power  Company 
CAE-3. 

Docket «  QF9^328. 001,  Ecoelectrioa,  LP. 
CAE-I. 
Docket «  ER9fr-2960. 000,  Houston 
Lighting  &  Power  Company 
CAE-5. 
Docket  *  ER96-2790. 000.  Union  Electric 
Company 
CAE-6. 

Omitted 
CAE-7. 
Docket  i  ER96-2919. 000,  Lykes-Duke/ 
Louis  Dreyfus,  Ltd. 
CAE-8. 
ET  «  ER96-2516, 000,  Atlantic  Qty  Electric 
Company,  Baltimore  Gas  and  Electric 
Company  and  Delmarva  Power  &  Light 
Co.,etal. 
Othei«S  EC96-28,  000,  Adantic  aty 
Electric  Company,  Baltimore  Gas  and 
Electric  Company  and  Delmarva  Power  ft 
Light  Company,  et  al. 
EC96-29, 000.  Atlantic  Qty  Electric 
Company,  Baltimore  Gas  and  Electric 
Company  and  Delmarva  Power  ft  Light 
Co..  et  al. 
EL96-e9, 000,  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company  and  Delmarva  Power  ft  Light 
Co.,  et  aL 
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ER9&-2668.  000,  Atlantic  City  Electric 
Company.  Baltimore  Gas  and  Electric 
Company  and  Delmarva  Power  &  Light 
Co..  et  al. 
CAE-9. 
Docket*  ER96-1484.  000.  Nantahala  Power 
and  Light  Company 
CAE-10 
Docket*  EK96-224.  000.  Niagara  Mohawk 
Power  Corporation 
CAE-n. 

Omitted 
CAE-12. 

Omitted 
CAE-13. 

Docket*  ER96-1626.  001,  New  England 
Power  Company.  Nees  Transmission 
Services.  Inc.  and  Granite  State  Electric 
Company,  et  al. 
CAE-14. 

Docket*  RM96-13.  000.  Amendment  to 
Tiling  requirements  and  ministerial 
procedures,  et  al. 
CAE-15. 
Docket*  EL96-48.  000.  Pacific  Gas  and 
Electric  Company,  San  Diego  Gas  & 
Electric  Company  and  Southern 
California  Edison  Company 
CAE-16. 

Omitted 
CAE-17. 
Docket*  EL9&-64,  000.  Tennessee  Power 
Company 
CAE-18. 
Docket*  EL96-68.  000.  Cuero 
Hydroelectric,  Inc.  v.  the  City  of  Cureo, 
Texas 
Other*S  QF9&-107,  001 .  Cuero 
Hydroelectric.  Inc.  v.  the  City  of  Cureo, 
Texas 
CAE-19. 

Omitted 
CAE-20. 
Docket*  OA96-41 ,  000,  Central  Electric 

Cooperative,  Inc. 
Other»S  ER96-3158,  000,  Dakota  Electric 

Association 
OA9fr-51,  000,  Public  Utility  District  No.  1 

of  Lewis  County.  Washington 
OA9&-87,  000,  Delta-Montrose  Electric 

Association 
OA96-97,  000,  Wake  Electric  Membership 

Cooperative 
OA96-1 1 1 ,  000.  Jones-Onslow  Electric 

Membership  Corporation 
OA96-132,  000,  Concho  Valley  Electric 

Cooperative,  Inc. 
OA96-135,  GOO.  Dakota  Electric 

Association 
OA96-144,  000,  Lower  Valley  Power  ft 

Light,  Inc. 
OA9fr-t45.  000.  Stamford  Electric 

Cooperative.  Inc. 
OA96-146.  000,  Niobrara  Valley  Electric 

Membership  Corporation 
OA96-147.  000.  Licking  Rural 

Electrification,  Inc. 
OA96-152.  000,  Glacier  Electric 

Cooperative,  Inc. 
OA96-177,  000,  Jacksonville  Electric 

Authority 
OA96-209,  000,  Lee  County  Electric 

Cooperative,  Inc. 
OA96-214,  000,  Oklahoma  Municipal 

Power  Authority 
OA96-220,  000,  Florida  Keys  Electric 
Cooperative  Association.  Inc. 


OA96-223. 000.  Vineland  Municipal 

Electric  Utility 
OA96-228.  000,  City  of  Dover.  Delaware 
OA96-230.  000.  Incorporated  County  of 

Los  Alamos.  New  Mexico 
CAE-21. 
Omitted 

CoDMOt  Agenda — Gas  and  Oil 

CAG-l.  Omitted 
CAG-2. 
Docket*  RPg6-355, 000,  Columbia  Gas 

Transmission  Corporation 
OthertS  RP96-356,  000,  Columbia  Gas 
Transmission  Corporation 
CAG-3. 
Docket*  RPgfr-37S.  000.  Texas  Eastern 
Transmission  Corporation 
CAG-4. 
Docket*  RPg6-383. 000.  CNG  Transmission 
Corporation 
CAG-5. 
Docket*  RP96-38g,  000,  Columbia  Gulf 

Transmission  Company 
Other*S  RP96-390,  000.  Columbia  Gas 
Transmission  Corporation 
CAG-6. 
Docket*  RP96-392. 000.  Black  Marlin 
Pipeline  Company 
CAG-7. 

Docket*  RP96-403.  000.  ANR  Pipeline 
Company 
CAG-^. 
Docket*  RPW-404,  000.  Southern  Natural 
GAS  Company 
CA&-9. 
Docket*  RP97-7.  000.  Tennessee  Gas 
Pipeline  Company 
CAG-10. 
Docket*  RP97-8,  000,  Granite  State  Gas 
Transmission,  Inc. 
CAG-11. 
Docket*  RP97-n,  000.  ANR  Pipeline 
Company 
CAG-12. 
Docket*  RP97-12.  000.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-13. 

Docket*  RP97-13.  000,  EAST  Tennessee 
Natural  Gas  Com|>any 
CAG-14. 
Docket*  RP97-24. 000.  Carnegie  Interstate 
Pipeline  Company 
CAG-15. 

Docket*  TM97-2-18.  000,  Texas  gas 
Transmission  Corporation 
CAG-l  6. 
Docket*  TM97-2-22. 000.  CNG 
Transmission  Corporation 
CAG-l  7. 
Docket*  RP97-14. 000.  Midwestara  Gas 
Transmission  Company 
CAG-l 8.  Omitted 
CAG-l  9. 
Docket*  RP96-387,  000,  Williams  Natural 
Gas  Comptany 
CAG-20. 

Docket*  RP9ft-393.  000.  Koch  Gateway 
Pipeline  Company 
CAG-21. 

Omitted 
CAG-22. 
Docket*  RP96-397,  000,  Transwestem 

Pipeline  Company 
Other*s  RP96-398,  000,  Transwestem 
Pipeline  Company 
CAG-23. 


Docket*  RP96-400.  000,  Williams  Natural 

Gas  CompMiny 
Otherifs  RPB9-183. 064,  Williams  Natural 
Gas  Company 
CAG-24. 
Docket*  RP96-402. 000,  Mississippi  River 

Transmission  Corporation 
Other**  RP96-402. 001.  Mississippi  River 
Transmission  Corporation 
CAG-25. 
Docket*  RPg7-lO.  000.  Koch  Gateway 
Pipeline  Company 
CAG-26. 
Docket*  RP97-15.  000.  Northern  Natural 
Gas  Company 
CAG-27. 
Docket*  RP97-16. 000.  Northern  Natural 
Gas  Company 
CAG-28. 
Docket*  RP97-23.  000.  Koch  Gateway 
Pipeline  Company 
CAG-29. 

Omitted 
CAG-30. 

Omitted 
CAG-31. 

Omitted 
CAG-32. 

Omitted 
CAG-33. 

Omitted 
CAG-34. 

Docket*  PR96-11,  000.  Lee  8  Storage 
Partnerahip 
CAG-35. 

Omitted 
CAG-36. 
Docket*  RP95-1 1 2. 01 7.  Tennessee  Gas 
Pipeline  Company 
CAG-3  7. 
Docket*  RP95-182,  007.  ANR  Pipeline 

Company 
Other*s  RP95-182. 008.  ANR  Pipeline 
Company 
CAG-38. 
Docket*  RP96-195. 000.  Tennessee  Gas 
Pipeline  Company 
CAG-39. 

Docket*  RP94-423.  006.  Texas  Gas 
Transmission  Corporation 
CAG-40. 
Docket*  RP96-172.  002,  Koch  Gateway 

Pipeline  Company 
Other*s  RP96-172.  003.  Koch  Gateway 
Pipeline  Company 
CAG-41. 
Docket*  RP96-260. 000,  Panhandle  Eastern 

Pipe  Line  Company 
Other*s  RP96-260. 001,  Panhandle  Eastern 

Pipe  Line  Company 
RP96-260,  002,  Panhandle  Eastern  Pipe 
Line  Company 
CAG-42. 
Docket*  RP96-270,  000.  Northern  Natural 

Gas  Company 
Other#s  RP96-270.  001,  Northern  Natural 
Gas  Company 
CAG-43. 
Docket*  RP9&-296,  001 ,  K  N  Interstate  Gas 

Transmission  Company 
Otherfs  RP96-296. 002.  K  N  Interatate  Gas 
Transmission  Company 
CAG-44. 
Docket*  RP95-197. 013,  Transcontinental 

Gas  Pipe  Line  Corporation 
Otherts  CP95-737, 002,  Texas  Eaitem 
Transmission  Corporation  and 
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Transcontinental  Gas  Pipe  Line 
Corporation 
RP96-44. 001.  Transcontinental  Gas  Pipe 
Line  Corporation 
CAG-45. 
Docket*  RP96-320. 002,  Koch  Gateway 
Pipeline  Company 
CAG-46. 
Docket*  RP96-190. 003.  Colorado 
Interstate  Gas  Company 
CAG-47.  Omitted 
CAG-48. 
Docket*  RP96-200.  006,  Noram  Gas 
Transmission  Company 
CAG-49. 
Docket*  RI74-188, 125,  Independent  Oil  & 

Gas  Association  of  West  Virginia 
Other*s  RI74-188. 124.  Independent  Oil  & 

Gas  Association  of  West  Virginia 
RI7S-21, 119.  Independent  Oil  &  Gas 

Association  of  West  Virginia 
RI75-21. 120.  Independent  Oil  &  Gas 
Association  of  West  Virginia 
CAG-50. 
Docket*  CP96-2g.  001.  Natural  Gas 
Pipeline  Company  of  America 
CAG-51. 

Omitted 
CAG-52. 
Docket*  CP96-684.  000.  Interenergy 
Sheffield  Processing  Company 
CAG-53. 

Docket*  CP94-339,  000.  Midwestern  Gas 
Transmission  Company  and  Tenneco 
Midwest  Natural  Gas  L.P. 
CAG-54. 
Docket*  CP94-340, 000,  East  Tennessee 
Natural  Gas  Company  and  Tenneco  East 
Natural  Gas  L.P. 
CAG-55. 
Docket*  CP96-311.  000.  Williams  Natural 
Gas  Company 
CAG-56. 
Docket*  CP96-689,  000.  Colorado 
Interatate  Gas  Company 
CAG-57. 
Docket*  CP96-279. 000.  Panhandle  Eastern 
Pipe  Line  Company 
CAG-58. 
Docket*  CP96-321 ,  000.  El  Paso  Natural 
Gas  CcHnpany 
CAG-59. 
Docket*  TM97-2-16,  000,  National  Fuel 

Gas  Supply  Corporation 
Other*s  TM97-2-16,  001,  National  Fuel 
Gas  Supply  Corporation 

Hydro  Aganda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
'     Docket  *  RM96-14 ,  001 ,  Secondary  Market 
Transactions  on  Interstate  Natural  Gas 
Pipelines 
Other*s  RP96-352, 000,  Pacific  Gas  ft 
Electric  Company  and  Transwestem 
Pipeline  Company,  et  al. 
RP9fr-356. 000.  Columbia  Gas 
Transmission  Corporation 


RP96-360.  000.  Transcontinental  Gas  Pipe 

Line  Corporation 
RP96-369. 000.  Brooklyn  Union  Gas 

Company 
RP96-371. 000.  Central  Hudson  Gas  & 

Electric  Corporation 
RP96-372.  000,  Mountaineer  Gas  Company 
RP96-382.  000,  Orange  and  Rockland 

Utilities,  Inc. 
RM9&-14. 002,  Secondary  Market 

Transactions  on  Interstate  Natural  Gas 

Pipelines 
RP96-353.  000.  National  Fuel  Gas 

Distribution  Corporation 
RP96-356.  000.  Columbia  Gas 

Transmission  Corporation 
RP96-368. 000,  Washington  Gas  Light 

Company 
RP96-370.  000.  Kern  River  Gas 

Transmission  Company 
RP96-373,  000.  Boston  Gas  Company 
RP96-379, 000.  Arizona  Public  Service 

Company 
Order  on  Pilot  Program  Applications. 

//.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 

Dated:  October  23,  1996. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  96-27742  Filed  10-24-96:  2:12  pm] 
BILLMQ  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6641-4] 

Interim  Guidance  for  Implementation  of 
the  Drinking  Water  State  Revolving 
Loan  Fund;  Notice  of  Availability  and 
Request  for  Comment 

ACTION:  Notice  of  availability  for 
comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  seeking  public 
comment  on  interim  guidance  for 
implementation  of  the  Drinking  Water 
State  Revolving  Fund  (DWSRF). 

The  DWSRF  program  was  established 
by  the  reauthorized  Safe  Drinking  Water 
Act  (SDWA),  signed  by  President 
Clinton  on  August  6, 1996.  The  SDWA 
authorizes  $9.6  billion  for  the  DWSRF 
program  from  fiscal  year  1994  through 
fiscal  year  2003.  For  fiscal  year  1997, 
EPA's  budget  includes  $1,275  billion  for 
the  DWSRF  program.  On  a  national 
level,  the  Office  of  Water  is  res{K)nsible 
for  implementing  the  SDWA 
requirements,  including  the  DWSRF 
program. 

The  DWSRF  is  authorized  as  a  State 
loan  program,  to  be  capitalized  in  large 
ftart  by  Federal  contributions.  Loans 
from  State  capitalization  grants  must  be 
made  to  protect  public  health  and  to 
achieve  or  maintain  SDWA  compliance. 


States  have  flexibility  to  tailor  DWSRF 
programs  to  address  local  needs  as  long 
as  the  programs  meet  the  minimum 
Federal  requirements  in  the  law.  States 
are  required  to  develop  a  priority  list  of 
projects,  subject  to  public  review.  States 
must  describe  how  their  programs  wrill 
prioritize  use  of  DWSRF  project  funds. 

The  SDWA  amendments  establish  a 
strong  emphasis  on  preventing 
contamination  through  source  water 
protection  and  enhanced  water  system 
management.  The  amendments  also 
emphasize  the  needs  of  small  water 
systems.  States  may  use  portions  of  their 
DWSRF  capitalization  grants  to  work 
toward  attaining  some  of  these  goals  and 
are  required  to  reserve  portions  of  their 
grants  for  small  water  systems. 

The  interim  guidance  for 
implementation  of  the  DWSRF  has  been 
issued  so  that  capitalization  grants  can 
be  awarded  to  States  as  soon  as  possible. 
EPA  is  seeking  comment  on  all  aspects 
of  the  guidance.  To  collect  further 
comment,  EPA  will  hold  a  public 
meeting  on  November  12, 1996,  at  the 
EPA  Auditorium  in  Washington.  DC. 
DATES:  EPA  will  accept  public  comment 
on  this  guidance  until  November  27, 
1996. 

ADDRESSES:  Copies  of  the  Interim 
Guidance  for  Implementation  of  the 
DWSRF  are  available  from  the  Safe 
Drinking  Water  Act  Hotline,  telephone 
(800)  426-4791.  Copies  are  also 
available  from  the  Office  of  Water 
Resource  Center  (RC4100).  U.S.  EPA, 
401  M  Street,  SW.  Washington.  DC 
20460.  A  single  copy  of  this  document 
can  be  picked  up  at  the  Resource  Center 
I  2615  Mall  at  the  address  above.  The 
Center  is  open  from  8:30  a.m.  imtil  5 
p.m.  Monday  through  Friday.  The 
DWSRF  Guidance  may  also  be  obtained 
from  the  EPA  Web  Site  at  the  URL 
address  "http://www.3pa.gov/OW/ 
OGWDW".  For  further  information  on 
the  public  meeting  to  be  held  November 
12, 1996,  contact  the  Safe  Drinking 
Water  Act  Hotline. 

Send  written  comments  on  the 
DWSRF  gxiidance  to  Comment  Clerk; 
Water  Docket  MC-4101;  Environmental 
Protection  Agency;  401  M  Street,  SW; 
Washington,  DC  20460.  Commentators 
are  requested  to  submit  any  reference 
cited  in  their  comments.  Commentators 
are  also  requested  to  submit  an  original 
and  3  copies  of  their  vmtten  comments 
and  enclosures.  Commentators  who 
want  receipt  of  their  comments 
acknowledged  should  include  a  self- 
addressed,  stamf>ed  envelope.  All 
comments  must  be  postmarked  or 
delivered  by  hand  by  November  27, 
1996.  No  facsimiles  (faxes)  will  be 
accepted. 
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FOR  FURTHER  ■TORMATION  OONTACT:  The 
Safe  [Mnking  Water  Act  Hotline, 
telephone  (800)  426-4791.  For  technical 
inquiries,  contact  Jamie  Bourne, 
Drinking  Water  Implamentation  and 
Assistance  Division.  OfBce  of  Ground 
Water  and  Drinking  Water.  (4606).  U.S. 
EPA.  401  M  Street.  SW,  Washington.  DC 
20460.  telephone  (202)  260-5557. 

Dst0d:  October  18. 1990. 
Cytfaia  C  Dwighirty. 

Director.  Office  of  Groundwater  and  Drinking 

Water 

[PR  Doc.  96-27582  Piled  10-25-96:  8:45  am] 


FEDERAL  COMMUNICATIONS 


Nolioeof  PubNc  hifuinMtion 
Cdtoellonc  Submlttod  to  0MB  tor 
EfiMrgency  Review  wid  Approval 

October  21. 1996. 

StMMARV:  The  Federal  Communications, 
as  part  of  Its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimlty  to  ooounent  on  the 
following  propoeed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  Cailing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Please  Note:  The  Commission  is 
seeking  emergency  approval  for  these 
information  collections  by  November  8. 
1996  under  the  provisions  of  5  CFR 
Section  1320.13. 

DATES:  Written  comments  should  be 
submitted  on  or  before  November  5, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 


advise  the  cmtact  listed  below  as  soon 
as  possible. 

A00RES8I8:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
CommunicatiCHU.  Room  234. 1919  M 
St..  N.W..  Washington.  DC  20554  or  via 
internet  to  dcanwayOfcc.gov  and 
Timothy  Fain.  C^IB  Desk  Officer,  10236 
NEOB  725  17th  Street,  N.W., 
Washington.  DC  20503  or 
fain__tOal.eop.gov. 

FOR  FURTHER  iPOnHATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconwayOfcc.gov.  You  can  receive 
copies  of  the  proposed  fonn»  via  &x  by 
calling  202-418-0177  from  the  handset 
of  a  fax  machine  and  sotering  the 
document  retrieval  numbers  indicated 
below. 

•UPn^MEMTART  MFORMATION: 

OMB  Approval  Number:  New 
Collection. 

Title:  Application  for  Station 
Authorization  in  the  Microwave 
Services  (Parts  74  and  101). 

Form  No.:  FCC  415/415T. 

Type  of  Review:  Emergency 
Collection. 

Respondents:  Individuals  or 
houseiholds;  Businesses  at  other  for- 
profit:  State.  Local  or  Tribal 
Government;  Not-for-profit  institutions. 

Number  ojf  Respondents:  20.000. 

Estimated  Time  Per  Response:  7 
hours. 

Total  Annual  Burden:  140.000  hours. 

Total  Annual  Cost:  The  application 
filing  fees  vary  between  $45-S225  per 
applicant  depending  on  which 
authorization  is  being  requested. 

Needs  and  Uses:  This  collection  of 
inf(»mation  is  required  by  the 
Telecommunications  Act.  47  U.S.C.  308. 
and  Commission  Rules  1.922. 1.924, 
1.926,  73.3500, 101.13,  and  101.15.  As 
a  result  of  WT  Docket  No.  94-148,  FCC 
96-51,  adopted  February  8,  1996  and 
released  February  29, 1996,  Private 
Operational  Fixed  Microwave  Services 
and  Common  Carrier  services  were 
combined  under  a  new  rule  Part  101, 
effective  August  1, 1996.  FCC  Form  415 
was  developed  so  that  one  common 
application  form  would  be  used  and  to 
streamline  filing  and  processing  as 
specified  in  the  new  Part  101.  -This 
combined  form  will  replace  FCC  Forms 
402  and  494,  and  Forms  313. 430  and 
703  for  Microwave  services.  Once  the 
new  form  is  implemented,  a  public 
notice  will  be  released  announcing  the 
obsoletion  of  these  forms. 

FCC  Form  415  is  used  to  apply,  or  to 
amend  a  pending  application,  for  an 
authorization  to  operate  a  radio  station 


in  47  CFR  Part  101.  Fixed  Microwave 
Services,  and  47  CFR  Part  74.  Subpart 
E.  Aural  Broadcast  Auxiliary  Stations 
and  Subpart  F.  Television  Broadcast 
Auxiliary  Stations.  Puipoaes  of  filing 
include  New.  Modification.  Renewal. 
Reinstatement,  and  Amend  a  Pending 
Application.  Private  Operational  Fixed 
and  Broadcast  applicants  may  use  it  to 
apply  for  a  full  assignment  of  a  radio 
station  authorization  and  a  Transfer  of 
Control.  Private  and  Common  Carrier 
applicants  may  use  it  to  apply  for  a 
MincH'  Modification  and  to  request 
authorization  of  a  develc^mental 
station.  Common  Carrier  applicants  may 
request  authorization  to  convert  from 
Private  to  Common  Carrier. 

If  certain  conditions  are  met. 
applicants  may  self-certify  and  operate 
under  a  Conditional  Temporary 
Authorization  (FOC  415T)  which  is  * 
included  in  the  FCC  415  application 
package. 

Fax  Document  Retrieval  NunAer: 
000415. 

OMB  Approval  NuBd)er:  New 
Collection. 

Title:  Application  for  Electronic 
Renewal  of  Wireless  Radio  Services 
Authorizations. 
Form  No.:  FOC  Form  900. 
Type  of  Review:  Emergency 
Collection. 

Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit:  State.  Local  or  Tribal 
Government;  Federal  Government;  Not- 
for-profit  institutions. 
Numbw  of  Respondents:  32,355. 
Estimatea  Time  Per  Response:  10 
minutes. 

Total  Aimual  Burden:  5,852  hours. 
Total  Annual  CtM:  The  application 
filing  fees  vary  between  $0-^90  per 
applicant,  and  the  regulatory  fees  vary 
between  $0-$35  (average)  depending  on 
which  Ucense  is  being  renewed. 

Needs  and  Uses:  The  "Generic" 
renewal  application  may  be  filed  in  lieu 
of  the  FCC  Form  313R.  402R.  405.  405 A. 
452R.  574R.  and  610R,  to  file 
electronically  for  renewal  of  Wireless 
Radio  Services  Authorizations. 
Concurrent  with  renewal  applicants 
may  also  request  a  change  of  licensee 
name  (with  no  change  in  corporate 
structure,  ownership  or  control),  change 
of  mailing  address,  change  the  name  of 
their  ship,  add  an  official  ship  nimiber. 
reinstate  a  Land  Mobile  License,  and 
notify  the  Commission  of  a  change  in 
the  number  of  mobiles/pagers  for  a  Land 
Mobile  License.  Applicants  desiring  to 
file  for  renewal  manually  will  do  so  by 
filing  the  existing  forms  for  the  service 
in  which  they  are  licensed. 

Fax  Document  Retrieval  Number: 
000900. 
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Fedaial  Cammunications  Commiasion. 

WilUaB  F.  CatoD. 

Acting  Secretary. 

(PR  Doc.  96-27526  Filed  10-25-W;  8:45  am) 

lOOOfsnt-ai-F 


UotinM  Orttor  to  Show  CaiMM 

The  Assistant  Chief,  Audio  Services 
Qivision,  Mass  Media  Bureau,  has 
before  him  the  following  matter 


Ucensoe 

1 c 1 

City/Slale 

Docket 
No. 

MngwiMedta. 
Inc.  Uoensee 
o(WAUB(AM). 

Auburn.  New 
Yofk. 

96-209 

(Regarding  the  silent  status  of  Station 
WAUB(AM)) 

Pursuant  to  Section  312(a)(3)  and  (4) 
of  the  Communinations  Act  of  1934.  as 
amended.  Morgan  Media,  Inc.  has  been 
directed  to  show  cause  why  the  license 
for  Station  WAUB(AM)  should  not  be 
revoked,  at  a  proceeding  in  which  the 
above  matter  nas  been  designated  for 
hearing  concerning  the  following  issues: 

1.  To  determine  whether  Morgan 
Media,  Inc.  has  the  capability  and  intent 
to  expeditiously  resimie  the  broadcast 
operations  of  WAUB(AM)  consistent 
with  the  Commission's  Rules. 

2.  To  determine  whether  Morgan 
Media,  Inc.  has  violated  Sections 
73.1740  and/or  73.1750  of  the 
Commissions  Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  wnether  Morgan 
Media,  ^c.  is  qualified  to  be  and  remain 
the  licensee  of  Station  WAUB(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  Hearing  Designation  Order  in 
this  proceeding  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  th&FOC  Dodcets 
Branch  (Room  320).  1919  M  Street, 
N.W..  Washington,  D.C  The  complete 
text  may  also  be  purchased  from  the 
Commission's  duplicating  contractor; 
Intmiational  Transcription  Service. 
2100  M  Street.  N.W..  Suite  140, 
Washington,  D.C  20037  (telephone 
202-857-3800). 

Federal  Communications  Comniission. 

StuaitB.  Bedell, 

Assistant  Chief,  Audio  Services  Division, 
S4ass  Media  Biavau. 

(PR  Doc.  96-27525  Piled  10-25-96;  8:45  am] 

lajjNQ  COM  sna-M-p 


Ucenaee  Order  to  Show  Caiwe 

The  Assistant  Chief,  Audio  Services 
Division,  Mass  Media  Bureau,  has 
before  him  the  following  matter. 


^«« 

City/State 

Docket 
No. 

Twenty-One 

Sound  Com- 

.    *t  -  — 

inunK.auw». 

Inc.  Licensee 
ofKFPS(AM). 

Salem,  Mtesouri 

96-210 

(Regarding  the  silent  status  of  Station 
KFPS(AM)) 

Pursuant  to  Section  312(a)(3)  and  (4) 
of  the  Communications  Act  of  1934,  as 
amended,  Twenty-One  Sound 
Communications,  Inc  has  been  directed 
to  show  cause  why  the  license  for 
Station  KFPS(AM)  should  not  be 
revoked,  at  a  proceeding  in  which  the 
above  matter  has  been  designated  for 
hearing  concerning  the  following  issues: 

1.  To  determine  whether  Twenty-One 
Sound  Communications,  Inc.  has  the 


capability  and  intent  to  expeditiously 
resume  the  broadcast  operations  of 
KFPS(AM)  consistent  with  the 
Commissitm's  Rules. 

2.  To  determine  v^iether  Twenty-One 
Sound  Communications,  Inc.  has 
violated  Sections  73.1740  and/or 
73.1750  of  the  Commissions  Rules. 

3.  To  determine,  in  li^t  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  Twenty-One 
Sotmd  Communications.  Inc.  is 
qiialified  to  be  and  remain  the  licensee 
of  Station  KFPS(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  Hearing  Designation  Order  in 
this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dodcets 
Branch  (Room  320),  1919  M  Street, 
N.W..  Washington^  D.C  The  complete 
text  may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Service. 
2100  M  Street,  N.W.,  Suite  140. 
Washington.  D.C  20037  (telephone 
202-857-3800). 

Federal  Communicationa  Commission. 

Stnart  B.  BwMl. 

Assistant  Chief,  Audio  Services  Division. 

Mass  Media  Bareau. 

(PR  Doc  96-27524  Piled  10-25-96;  8:45  am] 

BSJJNO  cow  Sni-01-P 


FCC  to  Hold  Open  Commiaalon 
Meaidng  Tueaday.  October  29. 1996 

October  22, 1996— G. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday. 
October  29, 1996,  which  is  scheduled  to 
commence  at  9:30  a.m.,  in  Room  856,  at 
1919  M.  Street.  N.W..  Washington.  D.C 


itemNa 

Bureau 

Subject 

Common  Canrier 

Wirstess  Tolecommunicationg 

TIMm.    n#^llA..    A*w4    CS.Jmm    f^nm ■■liii,    Hin    l.-^n.atiatA      IratnrA w,-.h<«ri,-iA    ftini^f^rJn,-A-    InvJa 

7700.  roHcy  and  Rules  conoemng  ttw  iniersiaie,  inierexcnange  MaiwMpuue,  imple- 

2  

mentation  01  Section  2o4(g)  oi  the  commumcaiions  Act  oi  1934,  as  amenoea  (u.> 
Docket  No.  96-61). 

Sunmary:  The  Commission  wW  consider  certain  issues  raised  in  the  NoHce  o(  Pro- 
posed Rtie  Maldr^ 

TUe:  AmerKfcnent  of  ttte  Commission's  Rules  RegarcSng  a  Plan  lor  Sharing  the  Costs 

International ~ ......^ 

of  Microwave  Relocation  (WT  Docket  No.  95-157,  RM-8643). 
Summary:  The  Commisskxi  w«  consider  action  concerning  the  rekxatwn  of  mtorowawe 
incumbents  in  the  2  QHz  band. 

3 

ime:  Streamlming  the  Commissions  Rules  and  Regulations  for  sawNte  Appicaoon 
and  Ltoenaing  Procedures  (IB  Docket  No.  95-117). 

Summary:  The  Comnwsian  wW  consider  action  concerning  its  sateMIe  policy  rules  to 
eliminate  and  skeerrdine  various  application  and  licensing  procedures,  reduce  report- 
ing requiremanls  tor  a  number  of  services,  and  consolidate  varkxjs  forms. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  David  Fiske.  Office 


of  Public  AfGoirs,  telephone  number 
(202) 418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 


FOCs  duplicating  contractor, 
International  Transcription  Services. 
Inc.  at  (202)  857-3800.  Audio  and  video 
tapes  of  this  meeting  can  be  purchased 
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from  Telspan  International  at  (301)731- 
5355.  This  meeting  can  be  viewed  over 
"George  Mason  University's  Capitol 
Connection,"  telephone  (703)  993-3100. 
The  meeting  can  also  be  heard  via 
telephone,  for  a  fee,  from  National 
Narrowcast  Network.  teleph<Hie  (202) 
966-2211  or  fax  (202)  966-1770;  and 
from  Confarence  Call  USA  (available 
only  outside  the  Washington.  DC 
metropolitan  area),  telephone  1-800- 
962-0044. 

Pedaral  Communications  Comminioa. 

William  F.  Caton. 

Acting  Secntary. 

|FR  Ooc.  96-27570  Filad  10-25-86;  8:45  am) 

iOOM«nS-«1-M 


PA9e-1724] 

Ralauvd:  Octobar  17. 1906. 


i  Medto  Buwu  Announc— 
Comnienoement  of  Sixty  (60)  tey 
Period  for  FHtoig  UFS  ModWIctione 
«nd  Amendments  tteeidng  to  Co- 
Locato  FacWtiee  wtth  Wlreleee  Cable 
Operations 

1.  Conunencing  CXrtober  24, 1996,  and 
continuing  to  and  including  December 
23, 1996.  the  Commission  will  permit 
the  filing  of  modification  applications 
and  amendments  to  pending 
applications  in  the  Instructional 
Television  Fixed  Service  (ITFS) 
proposing  to  co- locate  with  an 
authorized  wireless  cable  facility. 

2.  This  60  day  co-location  filing 
period  is  not  for  the  filing  of  new  station 
applications  or  modification 
appUcations  for  additional  channels. 
Amendments  and  modifications  may 
not  involve  a  technical  conflict  with 
existing  operation(s)  or  with 
application(s]  filed  prior  to  this  sixty 
(60)  day  filing  period.  Applications  for 
upgrades  in  facilities  unrelated  to 
proposed  co-location  with  a  wireless 
cable  facility  will  not  be  accepted.  In 
addition,  curative  amendments  to 
otherwise  defective  applications  will 
not  be  accepted  for  filing.  Changes  in 
facilities  which  fail  to  comply  with  the 
limitations  set  forth  in  this  Public 
Notice  will  not  be  accepted  for  filing. 

3.  On  March  28.  1996.  the 
Commission  completed  its  auction  of 
authorizations  to  provide  single  channel 
and  multichannel  Multipoint 
Distribution  Service  (collectively 


refiBrTed  to  as  MDS)  in  493  Basic  Tiding 
Araas  (BTAs)  and  BTA-like  araas.  Many 
BTA  authorization  holders  and 
incumbent  wireless  cable  operators 
lease  excess  channel  capacity  bom  the 
nrS  licensees  in  the  same  service  area, 
pursuant  to  Section  74.931(e)  of  the 
Commission's  Rules.  The  purpose  of 
tliis  Public  Notice  is  to  £udlitate 
marketwide  settlements  and  expedite 
the  development  of  wtrelaas  cable 
services  by  permitting  ITFS  applicants 
and  licensees  to  modify  their 
applicatians  or  facihties  to  spediy  co- 
location  with  the  facilities  of  a  wirhleas 
cable  operator  which  leases  its  ITFS 
channels.  Therefoie.  amendments  to 
pending  applications,  which  were 
timely  filed  and  substantially  complete 
at  the  time  of  filing,  and  modification 
applications  for  dumges  in  ITFS 
facdlities  will  be  accepted  during  the 
specified  sixty  (60)  day  filing  period, 
provided  that  co-location  with  a 
wireless  cable  £Bcility  is  propoeed  and 
the  ITFS  applicant  or  licensee  has  an 
executed  ouimel  lease  agreemmit  with 
the  wireless  cable  opantor.  Applicanta 
and  lloensees  may  also  propoae  any 
changes  in  technical  facilities  in  an 
effort  to  replicate  those  of  the  co-located 
wireless  cable  facility. 

4.  Applicants  are  requested  to  specify 
in  an  exhibit  their  protected  service  area 
(PSA)  as  follows.  First,  ITFS  entiUes 
who  lease  excess  channel  capacity  to  an 
incumbent  MDS  operator  (one 
authorized  or  proposed  on  or  befOTe 
September  15, 1995)  should  so  state  and 
specify  the  protected  service  area  of  the 
co-located  %vireless  cable  system,  a  fixed 
circle  with  a  radius  of  35  iniles. 
Specifically,  applicants  are  requested  to 

[>rovide  the  geographic  latitude  and 
ongitude  of  the  canter  of  the  PSA, 
which  will  not  necessarily  coincide 
with  the  proposed  transmitting  antenna 
site  coordinates.  Secondly,  ITFS  entities 
who  lease  excess  capacity  to  a  BTA 
holder  should  so  state.  In  such  cases  the 
ITFS  PSA  will  be  a  circular  35-mile 
protected  service  area  centered  at  the 
transmitting  antenna  coordinates  of  the 
co-located  MDS  station,  i.e.,  the  site 
coordinates  proposed  in  the  application. 
An  applicant's  correct  specification  of 
its  intended  service  area  will  faciUtate 
the  processing  of  the  application  and 
insure  appropriate  interference 
protection. 


5.  To  further  facilitate  the  orderly  and 
expeditious  processing  of  these 
subndssions,  applicants  and  licensees 
filing  amendments  and  modifications 
pursuant  to  this  Public  Notice  are 
requested  to  use  a  completed  "cov«r 
sheet."  identical  to  the  cover  sheet  form 
attached  to  this  Public  Notice.  In 
addition,  all  modification  applications 
and  amendments  to  pending 
applications  must  be  substantially 
complete  when  tendered  for  filing. 

6.  All  filings  in  response  to  this  Public 
Notice  must  be  filed  with  the  Secretary's 
Office.  Federal  Communications 
Commission.  1919  M  Street,  Room  222, 
Washington.  D.C  20054.  See  47  CFR 
0.401(a).  Mailed  modification 
appUcations  and  amendments  to 
p«nding  applications  must  be  received 
by  the  Commission  no  later  than 
December  23. 1996.  Hand-carried  ot 
courier-delivered  ITFS  filings  can  be 
driivered  daily  during  the  siscty  day 
filing  period  at  the  Secretary's  Office 
from  8KN)  a.m.  to  5:30  p.m.  Submissions 
tenderad  after  5:30  pjn.  on  Monday, 
December  23, 1996,  will  not  be 
accepted.  Applicants  are  required  to 
submit  an  ori^nal  and  two  duplicate 
copies  of  the  filing.  To  further  facilitate 
the  initial  processing  of  these  filings,  all 
applicants  are  requested  to  enclose  in  a 
sii^e  envelope  the  original  and 
duplicate  copies  of  the  filing,  with  each 
duplicate  copy  clearly  dencAed  as  such 
by  the  applicant.  Where  more  than  one 
application  or  amendment  is  being  filed, 
separate  envelopes  enclosing  the 
individual  filings  (i.e.,  an  original  and 
two  copies)  can  be  mailed  in  a  single 
package.  The  Secretary's  Office  will 
provide  date  stamped  copies  of  hand 
delivned  filings  upon  request. 

7.  Modification  applications  and 
amendments  which  do  not  comply  with 
the  limitations  set  forth  in  this  Public 
Notice,  or  which  are  otherwise  foimd  to 
be  defective,  will  be  rejected  and 
returned  to  the  applicant. 

8.  For  further  information  concerning 
this  sixty  (60)  day  filing  period,  contact 
Charles  P.  Cratch  or  Joyce  L.  Bernstein, 
Video  Services  Division,  Mass  Media 
Bureau  at  (202)  418-1610. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

aajjNO  cooc  S7ii-ei-p 
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COVER  SHEET 


ITFS  SIXTY  (60)  DAY  FILING  PERIOD  TO  CO-LOCATE 

WITH  WIRELESS  CABLE  OPERATIONS 

(October  24,  1996  to  December  23.  1996) 


CaU  Sign:. 


File  No: 


(If  licensed  station) 


(If  i^lication  currently  pending) 


AppUcant: 


Check  Yes  or  No  to  qnestioiis  1,  2  and  3 
1) 


Yes      No 


Is  this  filing  in  re^Mnse  to  the  October  17,  1996, 
Public  Notice  of  tlu  comnfencement  of  a  sixty 
day  period  for  filing  co-location  modifications 
and  amendments? 


2)  Does  Ais  filing  propose  to  co-locate  with  and  

replicate  the  facilities  of  a  wireless  cable  operator? 

3)  Do  you  have  a  signed  lease  agreement  with  the  

co-located  wireless  cable  operator? 

*  If  a  current  lease  agreement  is  not  on  file  with  the  (Dommission,  it  must  be  submitted 
along  with  the  amendment  or  modification  being  tendered  for  filing. 

*  List  oa  the  following  line  the  name  and  call  sign  or  file  number  of  the  MDS  station  or 
pending  MDS  i4>plication  utilized  by  the  wireless  cable  operator  with  ^liich  you  propose  to 
co-locate.     (If  the  wireless  cable  operator  is  not  the  MDS  licensee  or  s^licant,  include  the 
operator's  name.) 


MDS  Licensee  or  Applicant 


CaU  sign/FUe  No. 


Wireless  cable  operator 


[FR  Doc  96-27568  Filed  10-25-96;  8:45  am] 
BKJJNQ  cooc  Sn»-01-C 


55640 


Federal  Regiater  /  Vol.  61.  No.  209  /  Monday.  October  28,  1996  /  Notices 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:00  p.m.  on  Tuesday,  October  22. 
1996.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  and  personnel  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove.  Jr.. 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Judith  A. 
Walter,  acting  in  the  place  and  stead  of 
CHrector  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency).  Chairman  Ricki  Heifer, 
and  Director  Nicolas  P.  Retsinas 
(Director.  Office  of  Thrift  Supervision), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  mattere 
in  a  meeting  open  to  public  observation; 
and  that  the  mattera  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4). 
(c)(6).  (c)(8)  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2).  (c)(4).  (c)(6).  (c)(8) 
and  (c)(9)(A){ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  N.W..  Washington.  D.C. 

Dated:  October  22. 1996. 
Federal  Deposit  Insurance  Corporation. 
Valarw  ].  BMt. 
Assistant  Executive  Secretary. 
IFR  Doc.  96-27780  Filed  10-25-96;  9:17  am] 
HUMOOOM  •n4-ei-M 


FEDERAL  MARmME  COMMISSION 
Notice  of  AgrMfn«nt(s)  Fli«d 

The  Fedei^l  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  purauant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  IX:  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  v^thin  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appeare.  The  requirements  for 
comments  are  found  in  section  572.603 


of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No:  202-011375-026. 

Tide:  Trans- Atlantic  Conference 
Agreement. 

Parties: 

Atlantic  Container  Line  AB 

Nedlloyd  Lijnen  BV 

Cho  Yang  Shipping  Co.  Ltd. 

Hapag  Lloyd  AG 

Sea-Land  Service,  Inc. 

Medierranean  Shipping  Co,  S.A. 

A.P.  MoUer-MaersK  Line 

DSR-Senator  Lines 

POL-Atlantic 

P&O  Containers  Limited 

Orient  Overseas  Container  Line  (UK) 
Ltd. 

Nippon  Yusen  Kaisha 

Transportacion  Maritime  Mexicans, 
S.A.  de  C.V. 

Tecomar  S.A.  de  C.V. 

Neptune  Orient  Lines  Ltd. 

Hanjin  Shipping  Co..  Ltd. 

Hyundai  Merchant  Marine  Co.,  Ltd. 
Synposis:  The  proposed  amendment 
provides  that  the  bunker  adjustment/ 
interim  fuel  participating  factors 
applicable  to  cargo  moving  under 
service  contracts  shall  be  assessed  at  the 
tariff  level  in  effect  at  the  time  of  each 
shipment. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  23. 1996. 
loMph  C  Polking. 
Secretary. 
IFR  Doc.  96-27554  Filed  10-25-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Banit  Control  NoUcm; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemora.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 


or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  13, 1996. 

A.  Federal  Reserre  Bank  of  Kansas 
aiy  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

1.  Gary  f.  Cinotto,  Frontenac,  Kansas; 
to  acquire  an  additional  12.5  percent, 
for  a  total  of  37.1  percent,  of  the  voting 
shares  of  Minera  Bancshares,  Inc., 
Frontenac.  Kansas,  and  thereby 
indirectly  acquire  Miners  State  Bank  of 
Frontenac.  Frontenac,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  22. 1996. 

Janoifcr  ).  JohiiMni, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-27503  Filed  10-25-96;  8:45  ami 
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Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HoMing  ComfMnies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
purauant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  Glings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
un£air  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  .request  for  a 
bearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
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a  hearing,  identifying  specifically  any 
questions  of  bet  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  conunenting  would  be 
aggrieved  by  approval  of  the  proposal 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rieeerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemora  not  later  than  November  21, 
1996. 

A.  Federal  Reaenre  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  The  Colonial  BancGroup.  Inc., 
Montgomery,  Alabama;  to  merge  with 
Jefferson  Bancorp,  Inc.,  Miami  Beach, 
Florida,  and  thereby  indirectly  acquire 
Jefferson  Bank  of  Florida.  Miami  Beach, 
Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  Oobn  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  SCK  Financial  Corporation, 
Anthony,  Kansas:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Firet 
National  Bank  of  Anthony.  Anthony, 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  22. 1996. 
jenniiBr ).  Johnsoii, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  96-27504  Filed  10-95-96;  8:45  ami 
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Notice  of  Proposals  to  Engage  in 
Permissible  NontMnkIng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activltiee 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or.  assets  of  a  company  that  engages 
either  direcUy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  av^lable  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consununation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woidd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Govemora 
not  later  than  November  12, 1996. 

A.  Federal  Reserve  Bank  of 
Philadelfrfiia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Fulton  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  engage  de 
novo  in  community  development 
activities,  purauant  to  §  225.25(b)(6)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  22, 1996. 
Jannifer  J.  JohiiaoD, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-27505  Filed  10-25-96;  8:45  am) 
HLUNG  CODE  t>1»41-F 


FEDERAL  TRADE  COMMISSION 
[FHe  No.  942-30361 

AAF-McQuay.  Inc.  d/b/a  AAF 
international;  Anaiysia  To  Aid  Putilic 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval  would, 
among  other  things,  require  the 
Baltimore-based  manufacturer  of  filtere 
for  forced-air  heating  systems  to  possess 
substantiation  for  all  performance 


claims,  health  or  other  benefits  claims, 
and  efficacy  claims  made  for  any  air 
cleaning  product  in  the  fut\ire.  The 
agreement  settles  allraations  that  the 
respondent  made  misleading  claims 
regarding  allngy  relief,  airborne  particle 
removal,  and  cost  benefits  when  its 
filten  are  used  in  place  of  standard 
forced  air  system  filten,  in 
advertisements  for  AAF's  Dirt  Demon 
and  ElectroKlean  brand  filtere. 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1996. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Mendenhall,  Federal  Trade 
Commission,  Cleveland  Regional 
Office,  668  Euclid  Avenue.  Suite  520- 
A,  aeveland,  OH  44114-3006.  (216) 
522-4210 

Michael  Milgrom,  Federal  Trade 
Commission,  Cleveland  R^onal 
Office,  668  Euclid  Avenue,  Suite  520- 
A,  Qeveland,  OH  44114-3006.  (216) 
522-4210 

Brinley  WiUiams,  Federal  Trade 
Commission,  Cleveland  Regional 
Office,  668  Euclid  Avenue,  Suite  520- 
A,  Cleveland,  OH  44114-3006.  (216) 
522-4210 

SUPPLEMENTARY  JNFORMATKM:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Sui.  721. 15  U.S.C. 
46,  and  Section  2.34  of  the 
Conmiission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page,  on  the  World  Wide  Web,  at 
"http://www.ftc.gov/os/actions/htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 
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Analjrais  of  Proposed  Coawnt  Ordhr  To 
Aid  Public  rnwini—t  (AAF-McQnay. 
Inc.)  -^ 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  AAF-McQuay.  Inc..  d/b/a  AAF 
International  (AAF).  AAF  manufKrtures 
and  sells  air  filters  for  use  in  residential 
heating  systems,  under  the  brand  names 
ElectroKlean  and  Dirt  Demon,  among 
i,    others.  The  proposed  consent  order  has 
been  placed  on  the  public  record  for 
8ixty(60)  days  to  reosive  the  comments 
of  interested  persons.  Comments 
received  during  this  period  ivill  become 
part  of  the  pubUc  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  %vlthdraw  from  the  agreement 
or  make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  AAF  deceptively  advertised  that  (1) 
use  of  the  Dirt  Demon  or  ElctroKlean 
filter  will  substantially  reduce  the 
incidence  of  allergies  caused  by  indoor 
allergens  under  household  living 
concfitions;  (2)  the  ElectroiGean  and  Dirt 
Demon  remove  95%  of  the  airborne 
contaminants  from  the  air  people 
breathe  imder  household  conditions:  (3) 
the  Dirt  Demon  traps  95%  of  the  lint, 
dust  and  pollen  from  the  household  air 
passing  through  it:  and  (4)  the  Dirt 
Demon  is  six  times  as  efficient  at 
removing  pollutants  as  a  standard  air 
filter.  The  complaint  charges  that  AAF 
lacked  substantiation  for  these  claims. 

The  complaint  also  charges  that  AAF 
lacked  substantiation  for  clainu  that  (1) 
the  addition  of  Intersept  antimicrobial 
to  the  ElectroKlean  makes  air  cleaner 
and  healthier  than  it  otherwise  would 
be  under  household  living  conditions: 
(2)  the  addition  of  Intersept 
antimicrobial  to  the  ElectroKlean 
inhibits  the  growth  of  microbes  in 
household  heating  and  cooling  systems: 
and  (3)  the  addition  of  Intersept 
antimicrobial  to  the  Dirt  Demon 
removes  the  filter  as  a  potential  source 
of  contamination  of  household  air. 

The  complaint  also  charges  that  AAF 
represented  the  Dirt  Demon  to  be  a 
HEPA  (High  Efficiency  Particulate  Air) 
filter  when,  according  to  industry 
standards,  it  is  not. 

The  proposed  order  contains 
provisions  designed  to  prevent 
misrepresentations  related  to  these 
specific  matters  and  others.  Paragraph  I 
of  the  proposed  order  prohibits  AAF 
from  making  any  representation 
regarding  the  performance,  health  of 
other  benefits,  or  efficacy  of  any  air 
cleaning  product  (which  is  defined) 
unless  it  can  substantiate  the  claims 


with  competent  and  reliable  evidence.  If 
the  repraaentatiQD  sUtaa  or  impliaa  a 
level  of  performance  under  household 
condiUons.  then  the  evidence  that 
substantiates  the  representation  must 
either  be  related  to  such  conditions  or 
must  have  been  extrapolated  to 
household  conditians  by  generally 
accepted  procedures. 

Paragraph  II  prohibits  AAF  from 
misrepreeenting  that  any  air  filter  for 
insertion  into  household  central  heating 
systems  is  a  HEPA  (High  Efficiency 
Particulate  Air)  filter. 

Paragraph  m,  IV,  V,  and  VI  are 
compliance  and  reporting  provisions 
that  require  AAF  to  in«<nt»<n  for  five  (5) 
years  the  records  on  which  it  rolies  to 
substantiate  any  representation  covered 
by  the  order,  to  provide  copies  of  the 
order  to  certain  employees,  to  notify  the 
Commission  in  the  event  of  changes  in 
the  corporation  that  may  afisct 
compliance  obligatians  arising  out  of 
the  order,  and  to  file  a  compliance 
raport  with  the  Commission  within 
sixty  (60)  days  after  the  order  becomes 
final. 

Paragraph  VII  provides  that  the  order 
will  terminate  automaticaUy  twenty 
years  from  the  date  it  becomes  final 
imless  the  Commission  has  brought  an 
action  in  federal  court  alleging  a 
violation  of  the  order.  In  that  case,  the 
order  will  terminate  twenty  yean  from 
the  date  that  the  federal  court  action  is 
filed. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DooaU  S.  dark. 
Secntary. 
(PR  Doc  96-27574  Filed  10-25-06;  8:45  ami 
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RNration  Menufeclurlng,  Inc.;  Qary  L. 
SeweUj  HocBoe  R.  AHen;  BfMNSun  R. 
ClauMn:  AfMlyatoTo  AM  PiMte 
ComnMnt 

AQENCV:  Federal  Trade  Qnnmission. 
ACTION:  Proposed  consent  agreement. 


for  all  peribrmanoe  claims,  health  or 
other  benefits  claims,  anci  efficacy 
claims  made  for  any  air  rlawnii^g 
product  in  the  future.  The  agreement 
settles  allegations  that  the  respondents 

mmAm  mialiMMting  rlntin*  fwgwwiing 

allergy  relief,  airocnie  particle  removal, 
and  cost  benefits  wrhen  their  filters  are 
used  in  place  of  standard  forced  air 
system  filters,  in  advertisements  for 
Filtration  Manufacturing's  Allergy  2000 
electrostatic  air  filter. 

DATES:  Comments  must  be  received  on 
or  before  December  27. 1096. 

AOOMSKS:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  6th  St.  and  Pa.  Ave..  N.W..     > 
Washington.  D.C  20580. 

FOR  RMTHtN  MTOIWATIOM  OONTACT: 

John  Mendenhall.  Federal  Trade 
Commission.  Qeveland  Regional 
Office.  668  Euclid  Avenue.  Suite  520- 
A.  Qeveland.  OH  44114-3006.  (216) 
522^210 

Michael  Milgrom,  Federal  Trade 
Commission.  Cleveland  Regional 
Office,  668  Euclid  Av«iue.  Suite  520- 
A,  Cleveland.  OH  44114-3006.  (216) 
522-4210 

Brinley  Williams.  Federal  Trade 
Commission.  Clevriand  Regional 
Office.  668  Euclid  Avenue.  Suite  520- 
A,  Cleveland,  OH  44114-3006.  (216) 
522-4210 


^:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  sub)ect  to 
final  Commission  approval,  would 
require,  among  other  things,  the  Mobile, 
Alabama-based  manufacturer  of  filters 
for  forced-air  heating  systems  and  other 
respondents  to  possess  substantiation 


I:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  SUt.  721. 15  U.S.C 
46.  and  Section  2.34  of  the 
Cranmiasion's  Rides  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Conmient  describm  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement    ' 
package  can  be  obtained  from  the  FTC 
Home  page,  on  the  World  Wide  Web,  at 
"http://www.ftc.gov/os/actions/htm."  A 
paper  copy  can  be  obtained  from  the 
FTG  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue.  N.W..  Washington,  D.C.  20580. 
either  in  person  or  by  oilling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  wiU  be  considered 
by  the  Commission  and  wlU  be  available 
for  inspection  and  copying  at  its 
principal  office  in  acocwdance  with 
Section  4.9(b)(6)(U)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.0(b)(6)(ii)). 
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Analysis  efPmpoeed  Coneent  Order  To 
Aid  PnUk  Camment  (FUtration 
Mann&ctming,  Inc.) 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Filtration  Manufacturing,  Inc..  a 
corporation  (FMI),  and  Gary  ll  Savell 
(Savell).  Horace  R.  Allen  (Allen)  and 
Brandon  R.  Claiisen  (Clausen).  FMI 
manufactures  and  sells  air  filters  for  use 
in  residential  heating  systems,  under  the 
brand  name  Allergy  2000.  amcmg  othera. 
The  proposed  consent  order  has  been 

f>laced  on  the  public  record  for  sixty 
60)  days  to  receive  the  comments  of 
interested  persons.  Comments  rec»ived 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  will  decide  whethm  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  FMI.  deceptively  advertised  that  (1) 
use  of  the  Allergy  2000  filter  will 
substantially  reduce  the  incidence  of 
allergies  caused  by  indow  allergens 
under  household  living  conditions;  (2) 
use  of  the  Allergy  2000  will 
substantially  reduce  the  amount  of 
disease-causing  germs  in  the  air  people 
breathe  under  household  living 
conditions;  (3)  use  of  the  Allergy  2000 
will  substantially  reduce  the  incidence 
of  disease  caused  by  germs  in  the  air 
people  breathe  imder  household  living 
conditions;  (4)  people  who  use  the 
Allergy  2000  in  their  homes  will  be 
healthier  and  have  fewer  illnesses  than 
they  would  if  they  used  a  conventional 
filter,  and,  (5)  the  Allergy  2000  removes 
substantially  all  of  the  airborne 
ctmtaminants.  including  allergens,  from 
the  air  people  breathe  under  the 
household  living  conditicaqs.  The 
complaint  charges  that  FMI  lacked 
substantiation  for  these  claims.  The 
complaint  charges  that  these  claims 
wen  made  through  advertisements  and 
promotional  materials  and  through  use 
of  the  trade  name  "Allergy  2000." 

In  addition  to  the  healu-related 
claims  listed  above,  the  complaint  also 
charges  that  FMI  deceptively  advertised 
that  consumen  would  have  lower  utility 
bills  if  they  replaced  conventioKial  filten 
with  the  Allergy  2000.  The  complaint 
charges  that  FMI  lacked  substantiation 
for  this  clailn,  too. 

The  complaint  charges  that  Savell. 
Allen  and  Clausen  formulated  and 
controUed  the  afhin  of  FMI.  including 
the  acts  and  practices  charged  in  the 
complaint. 

Tne  proposed  order  omtains 
provisions  designed  to  prevent 


misrepresentations  related  to  these 
specific  matters  and  others.  Paragraph  I 
of  the  proposed  ordw  prohibits  FMI. 
Savell,  Allm  and  Clausen  (die 
respondents)  from  mating  any 
rapresentation  rsgarding  the 
pOTformance.  health  or  other  benefits,  or 
efficacy  of  any  air  cleaning  product 
(which  is  defined)  unless  they  can 
substantiate  the  claims  with  competent 
and  reliable  evidence.  If  the 
representation  states  or  implies  a  level 
of  performance  imder  household 
conditions,  then  the  evidence  that 
substdntiates  the  representation  must 
either  be  related  to  such  conditions  or 
must  have  been  extrapolated  to 
household  conditirais  by  generally 
accepted  procedures. 

Paragrapli  n  prohibits  the  respondents 
from  using  the  trade  name  Allngy  2000 
or  any  other  name  that  represents  that 
die  product  wiU  relieve  allergy 
symptoms  unless  they  can  substantiate 
the  representation. 

Paragraphs  m.  IV.  VI.  and  Vn  are 
compliance  and  reporting  provisions 
that  require  the  respondents  to  maintain 
for  five  (5)  yean  the  records  on  which 
they  rely  to  substantiate  any 
representation  covered  by  die  order,  to 
provide  copies  of  the  order  to  certain 
employees  of  FMI,  to  notify  the 
Commission  in  the  event  of  changes  in 
FMI  that  may  affect  ccmpliance 
obligations  arising  out  of  the  order,  and 
to  file  a  compliance  report  with  the 
Commission  within  sixty  (60)  days  after 
the  (Hder  becomes  finaL  Paragraph  V 
requires  Savell.  Allen  and  Clausen  to 
notify  the  Commission  of  any  change  in 
their  business  affiliation. 

Paragraph  Vm  provides  that  the  order 
will  terminate  automatically  twenty 
yeara  from  the  date  it  becomes  final 
unless  the  Commission  has  brought  on 
adton  in  federal  court  alleging  a 
violation  of  the  order.  In  that  case,  the 
order  will  terminate  twenty  years  from 
the  date  that  the  fiederal  court  action  is 
filed. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  H  is  not  intended  to 
constitute  an  official  intwpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  dark. 
Secntary. 

(FR  Doc.  96-27575  Filed  10-25-96;  8:45  am] 
■UMQ  OOOC  SISfr^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centars  tor  DlaMM  Control  and 
Pfwenlion 

ClUiWM  Advteory  ConNnlllM  on  PuMto 
neenn  sennoe  AeoviDe*  ana  ni 
at  Depanmant  of  Eneiyy  (DOE)  J 


In  accordance  with  section  10(aX2)  of 
the  Federal  Advisory  CommittBB  Act 
(Pub.  L.  92-463).  the  Agancy  for  Toxic 
Substances  and  Disease  Ra(^stry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citiaens  Advisocy  Coninilttee  on 
Public  Health  Sanrics  Activities  and 
Research  at  DCK  Sites:  Femald  Health  Efbcts 
Subocnnmittee. 

Timet  and  Dates: 

9  a.m.-5  p.m.,  November  13, 1996 
9  a.m.-5K>S  i>.m.,  Novsmber  14, 1996 

Ptace:  Eagle  ConfiBraooe  Cantar,  2044  Kfadi 
Road,  Fairfield,  Ohio  45014,  teiephooe  513/ 
874-8850,  FAX  513/874-8581. 

Status:  Open  to  the  public,  limitad  only  by 
the  apace  available.  The  maetiiig  roan 
accommodates  approximately  50  people. 

Background:  Under  a  Memocandum  of 
-  UnderrtBnding  (MOU)  ngaed  io  Dacambn 
1990  with  DCK,  the  Depntmant  of  Health 
and  Human  Services  (HHS)  has  been  given 
the  responsibility  and  lesomoes  ior 
conducting  analytic  epidaniolagic 
investigations  of  residants  of  mmmiinitiet  in 
the  vicinity  of  DCX  bdlities,  worken  at  DOE 
CKdlities,  and  odur  persons  potentiaUy 
exposed  to  radiation  or  to  potential  hazards 
bam  non-nudear  energy  production  use. 
HHS  delegatsd  program  responsibility  to 
CDC 

In  addition,  an  MOU  wras  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOG  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Supeifund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
heelth  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  This  subcommittee  is  charged 
%vith  providing  advice  and  recnmmwndatioos 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  regarding  community,  American 
Indian  Tribes,  and  labor  omceros  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  respective  DOE 
sites.  The  purpoee  of  this  meeting  is  to 
provide  a  fonun  for  community  and  labor 
interaction  and  aerve  as  a  vehicle  far 
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community  concern  to  be  expraaaed  u 
advice  and  racommendatioat  to  CDC  and 
ATSDR. 

h4atten  To  Be  Diacutaad:  Agenda  items 
include:  Praaentationa  from  the  National 
Center  for  EnvironmenUl  Health  (NCEH) 
ragarding  cuirent  activitiea:  the  National 
Institute  for  Occupatiooal  Safaty  and  Health 
and  ATSDR  will  pixivids  updalaa  on  the 
prograaa  of  cunant  studlaa.  Additiooal  items 
include:  the  National  Academy  of  Sciencaa 
review  of  the  Pamald  Doatmatry 
Raoooatructlon  Pro)act  and  an  orarviaw  of 
Um  Pamald  Madkal  Monitoring  Program. 

Agenda  items  are  subject  to  change  as 
prioritiea  dictate. 

Contact  Panom  for  More  Information: 
Steven  A.  Adams  or  Nadine  Dtckarson, 
Radiation  Studiea  Branch.  Diviaion  of 
Bnvlranmantal  Hasards  and  Health.  NCEH. 
CDC.  4770  Bufard  Highway.  NE  (P-3S). 


Inatrumenl 


AtlanU.  Geoigia  30341-3724.  telephone  770/ 
4«8-7040.  PAX  770/488-7044. 

Dated:  October  22, 1006. 
Carolyn  |.  Rvnll. 

Dinctor.  Management  Analytis  and  Servicee 
Office,  Centers  for  Dieeoee  Control  and 
Prevention  (CDC). 

[PR  Ooc.  96-27547  PUad  1&-25-M:  8:45  am] 
MUMO  OOM  41M-ia-M 


AdmMatratfon  for  CMMran  «id 
Famlllea 

Proposed  Monnailon  Collection 
AclhfWy;  Comment  Requeet 

Propoaed  Projecta: 
Title:  Intarim  Application  and 
Planning  Document. 

Annual  Burden  Estmates 


Oha  No.:  New  Collection. 

Dncription:  This  legislatively- 
mandated  plan  serves  as  the  agreement 
between  the  grantee  and  the  Federal 
government  as  to  how  child  care  funds 
from  fonnn  Title  IV-A  Aid  to  Families 
with  Dependent  Children  (AFDC) 
program  will  be  operated  under  the  new 
integrated  Child  Care  and  Development 
Ftmd.  The  plans  provide  assurances  that 
the  funds  will  be  administered  in 
conformance  with  legislative 
reqviirements,  pertinent  Federal 
regulations,  and  other  applicable 
instructions  or  guidelines  issued  by 
ACF. 

RespondentM:  State,  Local  or  Tribal 
Govt 


Inlarim  Appfcllon  and  Planning  Documeni  (Stalaa) 
imarkn  ADpfcaBon  and  Planning  Docunant  (Titwa) 


EsttnatK/  TattI  Annual  Buden  Houn 


Huntmol 


51 
226 


Numbar  of 
parieaponO- 


bur- 


^varaoabu 

dan  hours 


60 
20 


Total  bivdan 
hours 


1.020 
4,520 


5.540 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  IMS,  the 
Administration  fiv  Children  and 
Families  is  soliciting  public  conunent 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  ot>tained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Chil<iren  and 
Families,  OfBce  of  Information  Services, 
Division  of  Information  Resource 
Management  Services.  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C 
20447,  Attn:  ACF  Reports  Qearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  [b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 


comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  21. 1996. 
Douglaa  I.  Godaaky. 
Reports  Oearanoe  Officer. 
(PR  Doc  96-27523  Piled  10-25-96:  8:45  am] 
aaxaia  cooa  4ia4-«i-M 

Food  and  Drug  Administration 

[DocliMNo.96M-0381] 

CocMoer  Corp.;  Premarliet  Approval  of 
New  Indtoatlon  for  Use  forihe  Nucleus 
22-Channel  Cochleer  Imptent 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUKMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Cochlear  Corp., 
Englewood,  00  for  premarket  approval, 
under  the  Federal  Food.  Drug,  and  • 
Cosmetic  Act  (the  act),  of  a  new 
indication  for  use  for  the  Nucleus  22- 
Channel  Cochlear  Implant.  After 
reviewing  the  recommendation  of  the 
Ear.  Nose,  and  Throat  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  August  21,  1995, 
of  the  approval  of  the  application. 


DATES:  Petitions  for  administrative 
review  by  November  27, 1996. 
AOOnesSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
eCEsctiveness  data  and  ptetitions  for 
admlniatratlve  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E^g  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20657. 

ran  FURTHER  MfORMA-nON  CONTACT: 
Marilyn  N.  Flack,  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-594-2080. 

SUPPLEHENTARY  INFORMATION:  On  August 
8, 1992,  Cochlear  Corp.,  Englewood,  CO 
80112,  submitted  to  CDRH  a 
supplemental  application  for  premarket 
approval  of  an  expanded  indication  for 
use  for  the  Nucleus  22-Channel 
Cochlear  Implant.  The  device  was 
originally  approved  in  1985  for  use  in 
adults  who  demonstrated  postlinguistic, 
bilateral,  sensorineural  hearing  loss,  and 
obtained  littie  or  no  benefit  from 
conventional  amplification.  It  was 
approved  in  1990  for  use  in  children 
who  demonstrated  bilateral,  profound, 
sensorineiuul  hearing  loss,  and  obtained 
littie  or  no  benefit  from  conventional 
amplification  or  vibrotactile  hearing 
aids.  The  expanded  indication  for  use 
now  includes  patients,  18  years  and 
older,  who  have  bilateral,  postlingtiistic, 
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sensorineural  hearing  impairment,  and 
obtain  limited  benefit  from  appropriate 
binaural  hearing  aids.  Limited  benefit 
from  amplification  is  defined  by  test 
scores  of  30  percent  or  below  in  the 
best-aided  (i.e.,  testing  on  left  ear.  right 
ear,  and  binaurally  to  determine 
commimication  ability  obtained  in  that 
particular  hearing-aided  condition) 
listening  condition  on  tape  racoorded 
tests  of  open  set  sentence  recognition. 
These  patients  typically  have  low 
frequency  residual  hearing  in  the 
moderate  to  profound  range  and 
profound  (greater  than  equal  to  90  dBHL 
(decibels  in  hearing  level))  hearing  loss 
in  the  mid  to  high  speech  frequencies. 

On  April  20, 1995,  the  Ear.  Nose,  and 
Throat  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
supplemental  application.  On  August 
21, 1995.  CDRH  approved  the 
supplemental  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  ia  available  frtmi  that  office 
upon  written  request.  Requests  should 
be  identified  vfim  the  name  of  the 
device  and  the  dodcet  number  fotmd  in 
brackets  in  the  heading  of  this 
docuxoent. 

Opportunity  for  Administrative  Rfliriew 

Section  515(d)(3)  of  Uie  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  imder  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
y    identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 


participate  in  the  review,  the  time  and 
place  w^ere  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  November  27, 1996  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  infonnation, 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
docimient.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h),  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Cent«'  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  4, 1996. 
Joaa|Mi  A.  Lavltt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
[PR  Doc  96-27613  Piled  10-25-96: 8:45  am] 
aajjNQ  oooK  4ia»-«i-F 


Advleory  CommKlee;  Notioe  of  Meedng 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
op«i  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  infonnation  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  S-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
infonnation  about  a  particular  advisory 
committee  by  using  the  conunittee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  chemges  are 
made. 

MEETMQ:  The  following  advisory 
committee  meeting  is  announced: 


Veterinary  Medicine  Advisory 
Commltlss 

Date.  time,  and  place.  November  20, 
1996, 8:30  a.m..  Best  Western,  Grand 
Ballroom,  1251  West  Montgomery  Ave., 
Rodcville,  MD. 

Type  of  meeting  and  conttxt  person. 
Open  committee  discusattm,  8:30  ajn.  to 
10:30  a.m.;  open  public  hearing,  10:30 
a.m.  to  11:30  a.m.,  imless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  11:30  aon. 
to  2:30  p.m.;  open  public  hearing.  2:30 
p.m.  to  3:30  p.m.,  imless  ptiblic 
participation  does  not  last  that  long; 
Richard  E.  Geyer.  Coiter  for  Veterinary 
Medicine  (HFV-244),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rodnrille,  MD  20855,  301-594-1764,  or 
FDA  Advisory  Committee  Informatitm 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Veterinary  Medicine  Advisory 
Committee,  code  12546.  Please  call  the 
hotline  for  infonnation  cxmoeming  any 
possible  changes. 

General  function  ofihe  committee. 
Ilie  committee  reviews  and  evaltiates 
available  data  concerning  safety  and 
effectiveness  of  marketed  and 
investigational  new  animal  drugs,  fieeds, 
and  devices  for  use  in  the  treatment  and 
prevention  of  animal  disease  and 
increased  animal  production. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issxies  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  13, 
1996,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indicati(m  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  continue  the  discussion 
about  the  status  of  the  sometribove  Post- 
Approval  Monitoring  Program.  FDA 
approved  sometribove,  a  recombinant 
bovine  somatotropin,  on  November  12, 
1993  (58  FR  55946),  and  tiie  product, 
Posilac®,  began  commercial  distribution 
on  February  4, 1994. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3}  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
vfiU  depend  upon  the  specific  meeting 
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involved.  Than  are  ao  cloMd  pordons 
for  the  meetings  announced  In  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meetiiig  are  listed  ahove. 

The  open  public  hearing  portion  of 
the  meetingU)  shall  be  at  toast  1  hour 
Ions  unless  public  participation  does 
notlast  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
intnimiim  rether  than  a  m^irjiniinri  time 
for  public  participation,  and  an  open 
putuic  hearing  may  last  far  whatmrer 
longar  period  the  committee 
cfaairparsoD  determinaa  will  {Militate 
the  committee 's  work. 

Public  hearings  am  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  OMdia  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  luider  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  flhn,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  cooducted.  insobr  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Kegieter  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  Interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentatioD  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-3S),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20057, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  tne 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 


the  houn  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  porticm  of  the  meeting  may  be 
requested  in  writing  from  the  Preedom 
of  Information  Office  (addiess  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  sectiaa 
10(aKl)  and  (aK2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committe 

Dated:  Oclobv  21,  ISflft. 


Ms 


Feed  sad  Dng 


Deputy  Coauninionarfor  Opmationi. 

(FR  Doc  9»-27ei2  Filed  10-25-M;  8:45  am] 
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MenwrwiQuni  oi  unaerMenamg 
Between  the  Food  and  Drug 
Adnilnletrallon  and  ttw  AgrtcuRufai 
Martcetfny  Servloet  UnHed  SIbIm 
Departnent  of  AgrtcuNura 

AOCNCT:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

•UMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA  and 
the  Agricultural  Marketing  Service, 
United  States  Department  of  Agricultiue 
(USDA).  The  purpoee  of  the  MOU  is  to 
clarify  and  delineate  the  respensibilities 
of  each  agency  with  respect  to  the 
National  Laboratory  Aocreditation 
Program  (NLAP).  E^ch  agency  has 
specific  respoDStbiUties  under  the  NLAP 
that  are  mandated  by  the  1990  Food. 
Agriculture.  Conservation,  and  Trade 
Act  (7  U.S.C  138-1381). 

OATCS:  The  agreement  became  efCsctive 
May  31. 1996. 

FOR  RmTHDI  MFORMATION  CONTACT: 
Marion  G.  Clower,  Center  for  Food 
Safisty  and  Applied  Nutrition  (HFS- 
335).  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC  20204. 
202-205-M36. 

SUPPt^MENTARY  •IFONMA'nON:  In 
accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  memoranda  of  imderstandlng 
between  FDA  and  othen  shall  be 
published  in  the  Federal  BegJstr,  the 
agency  is  publishing  notice  of  this 
memorandum  of  understanding. 


USDA 

/.  Tith:  National  Labomtory  AcamUtatkm 

U.Purjiom 

This  agfsemsnt  betvreen  ths  Pood  snd  Drug 
AdministrstioD  (FDA)  snd  Agricultural 
Maikstii«  Sarvios  (AMS)  of  the  UnitMl  States 
It  of  A^culturs  (USDA)  dari&as 
1  «fahneates  the  raspooaibilittss  of  each 
'  with  raspsct  to  the  Natknal 
LahowSmy  Aoaedltation  Propam  (NLAP). 
Each  apncy  has  spsdfic  rssponsiWHties 
uodar  ths  NLAP  that  ara  mandatad  by  tfaa 
1990  Food.  Ayicultun,  Consarvatioo,  and 
Ttads  (FACT)  Act  (7  U.SX1 138-1381). 

m.  Bockgrouad 

The  FACT  Act  of  1990,  approvsd 
Nownbar  28, 1990,  autboriass  the  cnatioo 
of  tha  NLAP.  Under  NLAP.  labontorlss  that 
rsquast  aocraditation  and  oondtict  pesticide 
rasidua  aaalytir  of  agricultural  products  for 
human  >Tr»tifiiiiiprif>n ,  or  tliat  malca  claims  to 
tha  public  or  buyers  of  agricultural  products 
ooDostning  psstidds  residue  lavsls  on 
agricultural  products,  shall  ba  datanninsd  to 
meet  csrtsin  minimum  quality  and  reliability 
standards.  The  Secretary  of  A^culture  is 
chaissd  with  administering  tha  NLAP. 

The  FACT  Act  requirss  &a  Secretary  of 
Haahh  and  Human  Sarrioas,  after 
OQDSultstion  with  the  Sscrstary  of 
Ayiculturs  and  tha  Administrator  of  tha 
Environmental  Protection  Agency  (EPA),  to 
establish,  through  ragulstioDs.  ttandards  Car 
the  NLAP.  The  Saoetaiy  of  Health  and 
Human  Services  ia  slso  required  to  approve 
•oarvditing  bodlea,  and  overaae  and  review 
the  perfatmanos  of  such  aorredlting  bodies, 
to  act  OB  behalf  of  tha  Secretary  of 
Apiculture  in  implementing  the  certification 
and  quality  aasuranos  f"«'y'"  FDA  will 
carry  out  these  responsibilities  under 
dalegstion  from  tha  Secretary  of  Haalth  and 
Human  Ssrvicss.  Tha  Secretary  of 
Agriculture  ia  rsquirad  to  issue  certificstes  of 
acoedltatioo  to  labccatoriea  who  meet  the 
requiremanta  far  tha  aocraditation  program, 
provide  praAdancy  last  aamplaa  to 
laboratoriaa  tliat  apply  far  acoaditation, 
aatabliah  a  fae  achediile,  collect  fees  from  the 
private  laboratoriaa  involved  in  NLAP,  and 
promulgBta  rsgulationa  to  carry  cot  the 
NLAP. 

A^.  Sut)ttance  ofAg^vemant 

It  la  imderatood  and  agreed  between  tha 
partiea  aa  foUows: 
A.  PDA  RespoDsibilitias: 

1.  Prcmulgata  regulations  astabH|hlng 
standarda  for  NLAP,  after  consultation 
with  AMS  and  EPA  (7  U.S.C  138a(b)). 
including: 

a.  stsndards  applicable  to  labontorias; 

b.  qusHflcationa  of  laboratory  peraonnal; 
and 

c.  atandards  and  procedurea  for  quality 
aaauranoe  programa. 

2.  Approve  eccraditing  bodies  (7  U.S.C 
138a(c)),  which  may  include: 

a.  state  sgancies;  snd 

b.  private  non-profit  otganiwtinns 
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3.  In  making  such  uiprovala  (7  U.S.C 
138a(cXl)and(2)): 

a.  oversee  snd  review  perfarmance  of  any 
aocraditing  body  to  ensun  that  tha 
accrediting  body  is  in  compliance  with 
requirementa  of  the  certification 
program;  and 

b.  obtain  all  records  apd  materials 
necessary  for  the  oversight  and  review  in 
(a)  from  aoaediting  bodies  and  certified 
labontorias. 

B.  AMS  Reaponaibilidea: 

1.  Adminiater  the  NLAP  (7  U.S.C  138a  and 
138b): 

a.  rsoommend  accrediting  body(ies): 

b.  rsoeive  laboratory  applicatioiu; 

c.  issue  certificates  of  acoeditation  to 
qualified  laboratories; 

d.  perform  on-site  sudits; 

e.  deny  or  revoke  laboratory  accreditation; 
and 

t  issue  "limited"  accreditation  to 
laboratoriea  for  specific  fielda  of  testing. 

2.  Provide  perfarmanoe  evaluation  test 
samples  (7  U.S.C  138c): 

s.  to  any  labontoiy  that  has  applied  for 
accreditation; 

b.  at  leest  twice  yearly;  and 

c.  evaluate  results. 

3.  PnMnulgate  regulations  to  cany  out 
NLAP  (7  U.S.C  138h). 

4.  Establish  a  fee  schedule  for  NLAP  and 
collect  fees  from  laboratories  (7  U.S.C 
138f). 

5.  Prepan  guidelinea  fat  reporting  on 
results  of  analysis  showing  pesticide 
chemical  residues  to  AMS,  FDA,  snd  the 
owner  of  the  food  (7  U.S.C  138e). 

6.  Provide  results  of  evaluations  of 
laboratories  conducted  under  NLAP  to 
FDA,  and  the  public,  upon  request  (7 
U.S.C  138g). 

7.  Prepan  a  procedural  manual  far  the 
NLAP. 

C  FDA  and  AMS  Cooperative 
Responsibilities: 

1.  Prepare  written  responses  from 
comments  received  in  rulemaking. 

2.  Receive  reports  on  analyses  containing 
any  findings  of  chemical  pesticide 
residue  (7  U.S.C  138e). 

V.  Liaiaon  Offkxn 

For  AMS:  Chief,  Technical  Services  Branch, 
Science  and  Technology  Division, 
Agricultural  Marketing  Service,  United 
States  Depertment  of  Agriculture,  P.O.  Box 
96456,  rm.  3517,  South  Building, 
Washington,  DC  20090-6456. 

For  FDA:  Director,  Division  of  Pesticides  and 
Industrial  Chemicals,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  St, 
Washington,  DC  20204. 

V7.  Basis  of  Cooperation 

This  Memorandum  of  Understanding 
describes  in  general  terms  the  basis  on  which 
the  parties  concerned  will  cooperate,  and 
does  not  constitute  a  financial  obligation  to 
serve  as  a  basis  for  expenditures.  Any  and  all 
expenditures  born  Federal  fimds  in  USDA 
made  in  conformity  with  the  plans  outlined 
in  the  Memorandum  of  Understanding  must 
be  in  accord  with  Department  rules  and 
regulations  snd  in  each  instance  based  upon 


approiniato  finance  papers.  EniendiUires 
made  by  FDA  will  be  in  accord  with  its  rules 
and  rsgulstions. 

The  reqxms&ilities  assumed  by  the 
cooperating  parties  under  this  Memorandum 
of  Understanding  an  contingent  upon  funds 
being  available  from  which  expenditures 
l^ally  may  be  met. 

Vn.  Period  ofAffeemmt 

This  agreement  becomes  effective  upon 
acceptance  by  both  perties  and  shall  remain 
in  effect  indefinitely.  Thia  agreement  may  be 
modified  in  writing  by  mutual  consent  or 
tetmiiuted  in  writing  by  either  party  upon  a 
sixty  (60)  day  advance  notice  to  the  other. 

VZZ7.  Acoepftuioe 

Approved  and  Accepted  for  the 
Agricultural  Marketing  Service,  USDA 
By:  Kenneth  C  Clayton 
Title:  Deputy  Administrator,  Marketing 

Progrsnis 
Date:  May  31, 1996 

Approved  and  Accepted  for  the  Food  and 
Drug  Administratfon 
By:  Fred  R.  Shank, 
Title:  Director,  Center  for  Food  Safety  and 

Applied  Nutrition 
Date:  May  31, 1996 

Dated:  October  18, 1996. 

WliUaaa  K.  HiAbard. 

Associate  Conunissioiwrftx  Policy 
Coordination. 

[FR  Doc  96-27592  Filed  10-25-96;  8:45  em] 
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DEPAfrraENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

[DocfcM  No.  FR-aMO-N-Oq 

Announcement  of  0MB  Approval 
Number;  Notioe  of  AppUcaOon— 
Foredoaure  CommiaeionerB 

AQBICY:  Office  of  the  General  Coimsel, 

HUD. 

ACTION:  Notice  of  application — 

foreclosure  commissioners; 

announcement  of  the  Office  of 

Management  and  Budget  (OMB) 

approval  nimiber. 

SUMMARY:  The  purpose  of  this  document 
is  to  announce  the  OMB  approval 
number  for  the  information  collection 
requirements  in  the  notice  of 
application  for  foreclosure 
commissionera  applying  under  the 
Single  Family  Mortgage  Foreclosure  Act 
of  1994. 

POR  FURTHER  MfORMATION  CONTACT: 
Bruce  S.  Albright,  Office  of  General 
Counsel,  U.S.  Department  of  Housing 
and  Urban  Development,  Room  9240, 
Washington.  DC  20410,  (202)  70&-0080. 
A  telecommunications  device  for  the 
hearing  impaired  (TTY)  is  available  at 
(202)  708-3259.  (These  are  not  toll  free 
niunbers.) 


SUPPLBBfTARY  aPOniATKM:  On 
November  27, 1995  (60  FR  58442).  the 
Department  published  in  the  Fedanl 
Rflgtatar,  a  notice  that  requested 
applications  from  paitiee  who  tmk 
approval  to  act  as  forecloenre 
commiwrionars  under  the  Single  Family 
Mortgage  Foredoeure  Act  of  1094  (the 
"Act").  12  U.SX:.  3751-3768.  The 
document— titled,  "Notice  of 
Application    Forecloeure 
Commiasionan" — indicated  that 
infonnatian  collection  requirements 
contained  in  the  notice  had  been 
sulnnitted  to  the  Office  of  Management 
and  Budget  for  emergency  review  and 
approval  under  sectioD  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  and  that  when 
approved,  the  C^^  omtrol  number 
would  be  announced  by  separate  notioe 
in  the  Federal  Kegiatar.  Notice  of  the 
emeigency  OMB  approval  was 
published  on  December  7. 1995  (60  FR 
62876). 

On  December  20, 1995  (60  FR  65662) 
and  May  28. 1996  (61  FR  26526).  HUD 
published  notices  soliciting  comments 
for  the  purpose  of  obtaining  r^ular. 
non-emergency  C^fB  approval  for  tlie   ' 
Notice  of  Application — Foreclosure 
Commissioners. 

Tills  present  document  provides 
notice  of  the  regular,  non-emergency 
OMB  approval  number.  Aocorcungly, 
the  control  numbw  approved  byme 
Office  of  Management  and  Budget  in 
accordance  wim  the  Papenworii 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  for  the  Notioe  of  Application — 
Forecloeure  Commissioners  is  2510- 
0012.  This  approval  number  expires  on 
July  31, 1999.  An  agency  may  not 
conduct  or  sponsor,  and  a  |>erscKi  is  not 
required  to  respond  to,  a  collection  of 
inrormation  imless  the  collection 
displays  a  valid  control  number. 

Ffx  the  convenience  of  applicants  and 
other  interested  parties,  this  notice 
provides  the  information  collection 
requirements  of  the  Notioe  of 
Application — Foreclosure 
Commissioners,  which  are  as  follows: 

The  requested  information  will  be 
used  to  detwmine  if  an  applicant  is 
respcmsible,  financially  soimd,  and 
competent  to  conduct  a  foreclosxire. 
Each  party  submitting  an  application 
will  be  notified  if  its  application  has 
been  accepted  or  rejected.  All  p>arties 
whose  applications  are  accepted  will  be 
placed  on  a  list  of  designated 
commissioners  approved  to  act  in  a 
specific  geographic  area.  When  HUD 
determines  that  a  ptarticular  mortgage 
should  be  foreclosed  under  the  Act,  the 
case  will  be  referred  to  a  designated 
foreclosure  commissioner  for 
fbreclosiire.  Designation  as  a 
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commissioner,  however,  does  not 
necessarily  provide  any  assurance  that 
all  commissioners  so  designated  will 
subsequently  have  cases  referred  by 
HUD  for  foreclosure.  Also,  in  some 
States  HUD  may  decide  to  continue  to 
foreclose  under  State  law  or  other 
Federal  law. 

Each  party  seeking  designation  as  a 
foreclosure  commissioner  must  submit 
the  current  information,  as  listed  below, 
to  HUD's  Field  Assistant  General 
Counsel  serving  the  geographic  area  in 
which  the  party  proposes  to  serve  as 
commissioner. 

Current  Information  io  be  Submitted 

1.  Name. 

2.  Business  address. 

3.  Geographic  area  in  which  the 
applicant  wishes  to  conduct 
foreclosures.  (List  only  States  or  areas  in 
States  in  which  the  applicant  is  a 
resident  or  is  duly  authorized  to  transact 
business.) 

4.  If  the  applicant  is  not  a  natural 
person,  the  names  and  business 
addresses  of  the  people  who  would 
actually  perform  the  commissioner's 
duties. 

5.  Description  of  the  applicant's 
experience  in  conducting  mortgage 
foreclosures  or  in  related  activities 
which  would  qualify  the  applicant  to 
serve  as  a  foreclosure  commissioner. 

6.  Evidence  of  the  applicant's 
Gnancial  responsibility. 

Any  party  that  has  been  designated  as 
a  foreclosure  commissioner  for  HUD- 
held  multifamily  mortgages  may  submit 
a  letter  to  the  appropriate  Field 
Assistant  General  Counsel  requesting 
designation  as  a  foreclosure 
commissioner  for  single  family 
mortgages.  This  letter  of  interest  would 
be  acceptable  in  lieu  of  the  preceding 
information,  unless  any  of  the 
information  requires  updating. 

In  addiUon,  5  CFR  §  1320.a[b)(3) 
requires  that  each  collection  of 
information  informs  and  provides  to  the 
potential  persons  to  whom  the 
information  collection  is  addressed  the 
following: 

(i)  Reason  for  the  information 
collection.  The  information  is  being 
collected  for  HUD's  selection  of 
foreclosure  commissioners  who  will 
satisfy  the  statutory  requirements 
[Section  3754(c)  of  the  Single  Family 
Mortgage  Foreclosure  Act  of  1994 
("Act")]  to  be  "responsible,  financially 
sound  and  competent  to  conduct  a 
foreclosure." 

(ii)  How  HUD  will  use  the 
information.  The  information  will  be 
used  by  HUD  to  determine  that 
applicants  that  are  to  be  designated  as 


foreclosure  oommiMioners  meet  the 
statutory  requirements  of  the  Act 

(iii)  Estimate  of  the  average  burden  of 
the  collection.  The  average  burden  of 
this  data  collection  is  expected  to  be 
thirty  minutes  per  response  for  the 
compilation  and  mailing  of  the 
requested  information  to  the  HUD  Field 
Assistant  General  Coiinsel.  Send 
comments  regarding  this  burden 
estimate  snd  any  suggestions  for 
reducing  this  burden  to  Kay  F.  Weaver, 
Repmrts  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Room  4176.  Washington.  DC  20410. 

(iv)  Whether  submission  of 
information  is  voluntary,  mandatory,  or 
required  to  obtain  or  retain  a  benefit, 
and  legal  authority.  Submission  of  this 
information  is  required  in  order  to 
obtain  a  designation  as  a  foreclosiue 
commissioner  under  the  Single  Family 
Mortgage  Foreclosure  Act  of  1994. 

(v)  Nature  and  extent  of 
confidentiality  to  be  provided  (if  any). 
The  information  requested  does  not 
lend  itself  to  confidentiality. 

Dated:  October  21. 1996. 
Nebon  A.  Diaz, 
General  Counsel. 

(PR  Doc.  9fr-27S71  Filed  10-25-96;  8:45  am] 
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DEPARTMENT  OF  THE  MTERIOR 

Rsh  and  Wildlife  Servtca 

Information  Collactlon  Raquaat  for 
Approval 

AOENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTKM:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Fish  and  Wildlife  Service  (Service) 
has  submitted  a  proposal  for  the 
collection  of  information  described 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  the  information 
collection  requirement  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  The  Service  is  soliciting 
comments  and  suggestions  on  the 
requirement  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  November  27, 1996. 
A00RES8C8:  Comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Interior  Department,  Washington.  DC 


20503;  and  a  copy  of  the  comments 
should  be  sent  to  the  Infbnnation 
CoUectioD  Clearance  Officer,  U.S.  Hsh 
and  Wildlife  Service.  Mail  Stop  224— 
Arlington  Square,  1849  C  Street.  NW., 
Washington.  DC  20240. 
FOR  FURTMER  MFORMATKM  CONTACT: 
Phyllis  H.  Cook,  Service  Informatiaii 
Collection  Clearance  Officer.  703/358- 
1943;  703/358-2269  (fax). 

SUPPLEMENTARY  MF0RMAT10N: 

Comments  are  invited  on:  (1)  The 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  and,  (2)  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  respondents. 

Title:  FWS  Customer  Service 
Evaluation  Card. 

QMB  Approval  Number:  This  is  a  new 
information  collection. 

Abstract:  The  Fish  and  Wildlijia 
Service  manages  over  500  national 
wildlife  refuges.  Approximately  28 
million  people  visit  these  refuges 
annually.  On  September  11, 1993, 
President  Clinton  issued  Executive 
Order  12862,  that  requires  agencies  to 
"survey  customers  to  determine  the 
kind  and  quality  of  services  they  want 
and  their  level  of  satisfaction  with 
existing  services."  The  Service  plans  to 
use,  as  part  of  its  evaluation  and 
improvement  process  for  customer 
service,  an  evaluation  card  that  will  be 
distributed  by  approximately  300 
refuges  to  their  visitors  over  the  next 
three  years.  The  information  gained 
from  this  survey  will  enable  refuge  staff 
to  determine  the  level  of  satisfaction 
with  existing  services;  to  close  the  gap 
between  what  we  provide  our  customers 
and  what  they  want:  and,  to  identify  any 
areas  where  improvements  in  providing 
services  can  be  made.  The  evaluation 
card  will  also  ensure  that  national 
Mdldlife  refuges  are  in  compliance  with 
the  Service's  mandate  for 
implementation  of  its  customer  service 
standards  and  policy  to  inooiporate 
these  standards  in  the  way  the  Service 
routinely  does  business. 

Frequency  of  collection:  On  occasion. 
May  he  quarterly  or  seasonal 
considering  differences  in  visitation  to 
field  stations  in  the  North  and  South. 

Description  of  Respondents: 
Individuals  or  households. 

Estimated  Completion  Time:  The 
reporting  burden  is  estimated  to  average 
five  minutes  per  response. 

Annual  Responses:  The  Service 
estimates  that  it  will  survey  100  refuges 
for  the  first  year,  issuing  1,200  cards  per 
refuge,  (30,000  responses);  200  the 
second  3Fear  (60,000  responses);  and  300 
refuges  the  third  year  for  a  total  of 
90,000  responses. 
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Annual  Burden  Hours:  2.500,  the  first 
year,  5,000  the  second  year,  and  7,500 
hours  the  third  year. 

Dated:  October  18, 1996. 

Carolyn  A.  Bohan, 

Acting  Assistant  Director — Refuges  and 
WUdlife. 

(FR  Doc  96-27516  Filed  10-25-46;  8:45  am] 
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Bureau  of  Land  Management 

[ES-06O-142O-OOI  E&-48263,  Qroup  30, 


Notica  of  HIIng  of  Plat  of  Survey; 
Misaourl 

The  plat  of  the  dep«ndent  resurvey  of 
portions  of  the  north,  east,  and  south 
boimdaries;  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  certain  sections.  Township  32  North, 
Range  6  East,  Fifth  Principal  Meridian, 
Missouri,  will  be  officially  filed  in 
Eastern  States,  Springfield,  Vii<ginia  at 
7:30  a.m.,  on  November  29, 1996. 

The  survey  was  requested  by  the  U.S. 
Forest  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield.  Virginia  22153,  prior  to 
7:30  a.m.,  Novembm  29. 1996. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fae  of  $2.75  per 
copy- 
Dated:  October  17, 1996. 
SieplMB  G.  Kopadi, 
Chief  Cadastral  Surveys. 
[FR  Doc.  96-27515  Filed  10-25-96;  8:45  am] 
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[E8-SeO-1420-00]  ES-4a264,  Qroup  33, 


NoUca  of  Rling  of  Plat  of  Survey; 


The  plat  of  the  dependent  resurvey  of 
portions  of  the  north,  south,  and  west 
boimdaries,  and  a  portion  of  the 
subdivisional  lines.  Township  32  North, 
Range  7  East,  Fifth  Principal  Meridian, 
Missouri,  will  be  officially  filed  in 
Eastern  States.  Springfield,  Virginia  at 
7:30  a.m..  on  November  29, 1996. 

The  survey  was  requested  by  the  U.S. 
Forest  Service. 

All  inquiries  or  protests  concmning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 


Springfield.  Virginia  22153,  prior  to 
7:30  a.m.,  November  29, 1996. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  October  17, 1996. 
Stephen  G.  Kopach, 
Chief  Cadastral  Surveyor. 
[FR  Doa  96-27517  Filed  10-25-96;  8:45  am] 
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National  Parte  Sarvica 

Notica  Of  Inventory  Completion  for 
Native  American  Human  Ramaina  from 
the  Pugat  Sound  Area,  WA,  In  the 
Poaaaaalon  of  ttia  Waatilngton  State 
Historical  Society,  Tacoma.  WA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  huiman 
remains  from  the  Puget  Sound  area, 
WA,  in  the  possession  of  the 
Washington  State  Historical  Society. 
Tacoma.  WA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Washington  State 
Historical  Society  professional  staff  in 
considtation  with  representatives  of  the 
Puyallup  Tribe  of  Indians. 

In  1897-1898,  human  remains 
representing  three  individuals  were 
appiuently  donated  to  the  Washington 
State  Historical  Society  by  Fay  Fuller, 
Mrs.  Theodore  Huggins,  or  Mr. 
Theodore  Huggins,  all  Pierce  County 
residents.  No  known  individuals  were 
identified.  No  associated  funerary 
(Ejects  are  present 

In  1917,  human  remains  representing 
one  individual  firom  the  Puget  Sound 
area  were  donated  to  the  Washington 
State  Historical  Society  by  Miss  Ruby 
Blackwell.  No  known  individuals  were 
identified.  No  associated  funwary 
objects  are  present. 

In  1920,  human  remains  representing 
one  individiial  were  donated  to  the 
Washington  State  Historical  Society  by 
Mr.  C.  Arthiu-  Foss  of  Tacoma,  WA.  Mr. 
Foss  was  known  as  a  collector  of 
Northwest  Coast  artilacts.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Before  1921,  human  remains 
representing  a  miniTnnm  of  one 
individual  were  donated  to  the 
Washington  State  Historical  Society  by 
Mr.  W.E.  Lowrie  of  Tacoma,  WA.  No 
known  individuals  we^  identified.  No 
associated  funerary  objects  are  present 


In  1957,  human  remains  representing 
one  individual  were  donated  to  the 
Washington  State  Histixical  Society  by 
Mrs.  Jj\.  McLeod  of  Tacoma,  WA.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present 

The  record  of  early  donations  to  the 
Washington  State  Historical  Society 
indicates  these  donations  were 
generated  from  the  local  area  of  Tacoma. 
Morphological  evidence  and  these 
records,  including  intentional  cranial 
modification,  other  phyiscal 
characteristics,  and  geographic  location, 
indicate  these  individuals  are  Native 
Americans  from  the  Northwest  Coast 
area.  Historical  docimients  and 
anthropological  evidence  indicate  this 
type  of  modification  was  practiced  by 
coastal  tribes  from  British  Columbia  to 
Oregon  into  the  historic  period. 

In  August,  1996,  the  Washington  State 
Historical  Society  and  the  Puyallup 
Tribe  of  Indians  joinUy  mailed 
correspondence  to  all  Indian  tribes  or 
Native  Alaska  Corporations  with 
cultural  ties  to  Northwest  coastal 
regions,  proposing  these  individuals  be 
repatriated  for  the  purpose  of  reburial. 
The  proposal  was  sent  to:  AHTNA,  Inc., 
the  Aleut  Corporation,  the  Arctic  Slope 
Regional  Corporation,  the  Bering  Straits 
Native  Corporation,  the  Bristol  Bay 
Native  Corporation,  the  Cahsta 
Corporation,  the  Chehalis  Tribe,  the 
Chugach  Alaska  Corporation,  the 
Confederated  lYibe  of  Coos,  Lower 
Umpqua,  and  Siuslaw  Indians,  the  Cook 
Inlet  Region,  Inc.,  the  Coquille  Indian 
Tribe,  the  Cow  Creek  Band  of  Upmquah 
Indians,  Doyon,  Ltd.,  the  Elwha  Klulam 
Tribe,  the  Hoh  Tribe,  the  Jamestown 
S'Klallam  Tribe,  Koniag,  Inc.,  the 
Lummi  Nation,  the  Makah  Tribe,  the 
Muckleshoot  Tribe,  the  NANA 
Corporation,  the  NisquaUy  Tribe,  the 
Nooksack  Tribe,  the  Port  Gamble 
S'IGallam  Tribe,  the  Quinalut  Nation, 
the  Quileute  Tribe,  the  Samish  Tribe, 
the  Sauk-Suiattie  Tribe,  the  Shoalwater 
Bay  Tribe,  the  Skokomish  Tribe,  the 
Squaxin  Island  Tribe,  the  Stillaguamish 
Tribe,  the  Suquamish  Tribe,  the 
Swinomish  Tribe,  Sealaska  Corporation, 
the  Siletz  Tribe,  the  Suquamish  Tribe, 
the  Swinomish  Tribe,  the  Thirteenth 
Regional  Corporation,  the  Tulalip 
Tribes,  and  the  Upper  Skagit  Tribe.  The 
Wahkiakum  Band  of  the  Chinook  Tribe, 
a  non-Federally  recognized  Native 
American  group,  was  also  notified.  As 
of  Septembisr  3, 1996,  letters  of  support 
from  Bering  Straits  Foundation  on 
behalf  of  the  Bering  Straits  Native 
Corporation,  Qiugach  Heritage 
Foimdation  on  behalf  of  the  Chugach 
Native  Corporation,  the  Jamestown 
S'Klallam  Tribe,  Koniag.  Inc.,  the  Sauk- 
Suiattle  Indian  Tribe,  the  Swinomish 
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Tribe,  and  the  Upper  Skagit  Indian 
Tribe  have  been  raoeived.  No  objecting 
c»nunent8  have  been  racieved. 
Ck>asultation  evidence  praaentad  bv 
repreaentatives  of  the  Puyallup  Tribe  of 
Indians  and  a  joint  review  of  available 
ethno-hiatoric  and  geographical 
evidence  indicate  the  moat  likely 
culturally  affiliated  Indian  tribe  is  the 
Puyallup  Tribe  of  Indiana. 

Baaed  on  the  above  mentioned 
Information,  Washington  State 

Historical  Society  officials  have 

determined  that,  punuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
seven  individuals  of  Native  American 
ancestry.  Waahington  State  Historical 
Society  offidala  have  also  determined 
that,  pursuant  to  25  U.S.C  3001  (2). 
there  ia  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Puyallup  Tribe  of  Indians. 

This  notice  has  been  sent  to  officials 
of  AI-TTNA.  Inc.,  the  Aleut  Corporation, 
the  Arctic  Slope  Regional  Corporation, 
the  Bering  Straits  Native  Corporation, 
the  Bristol  Bay  Native  Corporation,  the 
CalisU  Corporation,  the  Chehalia  Tribe, 
the  Chugadi  Alaska  Corporation,  the 
Confederated  Tribe  of  Cooa,  Lower 
Umpqua.  and  Siualaw  Indians,  the  Cook 
Inlet  Region,  Inc.,  the  Coquille  Indian 
Tribe,  the  Cow  Creek  Band  of  Upmquah 
Indians.  Doyon.  Ltd.,  the  Elwha  Klallam 
Tribe,  the  Hoh  Tribe,  the  Jamestown 
SKlallam  Tribe.  Koniag.  Inc..  the 
Lummi  Nation,  the  Makah  Tribe,  the 
Muckleshoot  Tribe,  the  NANA 
Corporation,  the  Niaqually  Tribe,  the 
Nookaack  Tribe,  the  Port  Gamble 
S'Klallam  Tribe,  the  Puyallup  Tribe  of 
Indians,  the  Quinalut  Nation,  the 
Quileute  Tribe,  the  Samish  Tribe,  the 
Sauk-Suiattle  Tribe,  the  Shoalwater  Bay 
Tribe,  the  Skokomish  Tribe,  the  Souaxin 
Island  Tribe,  the  Stillaguamiah  Tribe, 
the  Suquamish  Tribe,  the  Swrinomish 
Tribe,  Sealaaka  Corporation,  the  Siletz 
Tribe,  the  Suquamish  Tribe,  the 
S%vinomish  Tribe,  the  Thirteenth 
Regional  Corporation,  the  Tulalip 
Tribes,  the  Upper  Skagit  Tribe,  and  the 
Wahkiakum  Band  of  the  Chinook  Tribe, 
a  non-Federally  recognized  Native 
American  group.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  %vith  these 
human  remains  and  associated  funerary 
objects  should  contact  Lynn  D. 
Anderson,  Washington  State  Historical 
Society/  315  N.  Stadium  Way,  Tacoma, 
WA  9M03;  telephone  (206)  796^011, 
before  November  27.  1996.  Repatriation 
of  the  human  remains  and  associated 
funerary  objects  to  the  Puyallup  Tribe  of 


Indians  may  begin  alter  that  date  if  no 
additional  claimants  come  forward. 
Dated:  Octobw  21.  IBflO. 
rraacte  P.  McManaMsm 
Departmental  Conmhiag  Archeolo^st. 
Managor,  Archeology  and  Bthnopvphy 
Pivgnun. 

|FR  Doc  ge-275SO  Filed  10-25-96;  8:45  am) 
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Nflllw  AfiMftesn  Humwi  Rwimhw  whI 
AmocMkI  FufMfwy  Ob|wti  ftoni 
OkMKMiM  in  ttw  Confrol  of  ttw 
OktalMNM  MuMuni  of  NMufM  Hnlofyi 
Unlwilty  of  OkWMNMi  Nofnuvi,  OK 

AOtNCY:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  ia  hereby  given  in  accordance 
with  proviaions  of  the  Native  American 
Graves  Protection  and  Rapatriatian  Act 
(NAa>RA).  25  U.S.C  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  OUahoma  Muaeum 
of  Natural  Hiatory,  University  of 
Oklahoma,  Norman,  OK. 

A  detailed  aaaeaament  of  the  human 
remains  waa  made  by  Oklahoma  Musum 
of  Natural  History  and  CHdahoma  State 
Archeologiat's  Office  profaaaiooal  staff 
in  consultation  with  lepieseutativea  of 
the  Chayenne-Arapaho  Tribes  of 
Oklahoma. 

'  In  1973.  himian  ramaina  repreeenting 
one  individual  «vere  recovered  from  site 
Wd-47  by  the  Oklahoma  Archeological 
Survey  and  donated  to  the  Oklahoma 
Museum  of  Natural  History  the  same 
year  by  Mr.  Ronald  Corfayn.  No  known 
individuala  were  identified.  The 
approximately  750  associated  funerary 
objects  include  glass  bead  fragments, 
conchos,  hairpipe  beads,  one  button, 
one  earring,  shell  ornaments,  metal 
points,  red  paint,  hair,  and  backrest 
fragments. 

In  1972. 135  glaaa  seed  beads  were 
recovered  from  site  Cn-34  and  donated 
to  the  Oklahoma  Museum  of  Natural 
History  by  the  Oklahoma  Archeological 
Survey.  Accession  records  indicate 
these  beads  ware  discovered  with 
hiunan  renxains  at  site  Cn-^4,  which 
had  been  destroyed  by  pot  hunters.  The- 
human  remains  were  not  recovered. 

Sites  Wd-47  and  Cn-34  have  been 
identified  as  isolated  burials  dating  from 
1860  to  the  early  1900*>baaed  on 
funerary  objects,  and  the  preaence  and 
types  of  of  trade  goods.  The  associated 
funerary  objects  are  consistent  with 
known  historic  Cheyenne  burials. 
Historic  documents  and  oral  history 
evidence  presented  during  consultation 
with  representativea  of  the  Cheyenne- 


Aiapaho  Tribes  of  Oklahoma  indicate 
theae  tribes  occupied  this  region  during 
the  nineteenth  century. 

Baaed  on  the  above  mentioned 
information.  Oklahoma  Muaeiun  of 
Natural  History  officials  have 
determined  that,  pursuant  to  43  CFR 
10.2  (dKl).  the  human  remains  from  site 
Wd-47  listed  above  repreaont  the 
physical  remains  of  one  individual  of 
Native  American  ancestry.  Oklahoma 
Muaeum  of  Natural  History  officials 
have  alao  determined  that,  pursuant  to 
25  U.S.C  3001  (3)(A).  the  approximately 
750  objects  from  site  Wd-47  listed 
above  are  reaaonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Oklahoma  Muaeum  of 
Natural  History  officials  have  further 
determined  that,  pursuant  to  25  U.S.C 
3001  (3)(B).  the  135  objects  from  site 
Cn-34  listed  above  are  reaaonably 
believed  to  have  been  placed  wdth  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believed,  by  a 
prepanderanoe  of  the  evidence,  to  have 
been  removed  fbnn  a  specific  burial  site 
of  an  Native  American  individual. 
Lastly.  Oklahoma  Muaeum  of  Natural 
History  officials  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2).  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  betwem 
these  Native  American  human  remains 
and  asaociated  funerary  objects  and  the 
Cheyenne- Arapaho  Tribea  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Cheyenne- Arapaho  Tribes  of 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  hiunan 
remahis  and  associated  funerary  objects 
should  contact  Dr.  Michael  A.  Mares, 
Director,  Oklahoma  Muaeum  of  Natural 
History.  University  of  Oklahoma,  1335 
Asp  Avenue.  Norman.  OK  73019. 
telephone  (405)  325-4712.  before 
November  27, 1996.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Cheyenne- Arapaho  Tribes 
of  Oklahoma  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 
Dated:  October  21, 1996 


Departmental  Consulting  Anheologigt, 

Ktanager,  Archwdogy  and  Ethnography 

Program. 

(PR  Doc  96-27549  Filed  10-2S-96: 8:45  am] 
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Bureau  of  Redamatlon 

Quarterty  Status  Report  of  Water 
Sarvioa  and  ftepaymant  Corttraet 
Nagotiations 

AQBICY:  Bureau  of  Reclamation, 

friterior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
propoaed  contractual  actions  that  are 
new,  modffied,  discontinued,  or 
completed  since  the  last  publication  of 
this  notice  on  August  8, 19^6.  The 
February  5, 1996,  notice  should  be  used 
as  a  reference  point  to  identify  changes. 
The  nim:iber  in  parenthesis  correspomds 
to  the  number  in  the  February  5. 1996, 
notice.  This  notice  is  one  means  in 
«^ch  the  public  is  informed  about 
contractual  actions  for  capital  recovery 
and  management  of  project  resources 
and  facilities.  Additional  Bureau  of 
Redamatian  (Reclamation) 
announcements  of  individual  contract 
actions  may  be  published  in  the  Federal 
Bugiater  anid  in  newspapere  of  general 
circulation  in  the  arev  determined  by 
Reclamation  to  be  affected  by  the 

Eroposed  action.  Announcements  may 
a  in  the  form  of  news  releases,  l^al 
notices,  official  lettere,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  procedures  do  not  apply  to 
propoaed  contracts  for  sale  of  surplus  or 
interim  irrigation  water  for  a  term  of  1 
year  or  less.  Either  of  the  contracting 
parties  may  invite  the  public  to  observe 
any  contract  proceedings.  All  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  r^ional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplemental 
information. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Alonzo  Knapp,  Manager,  Reclamation 
Law,  Contracts,  and  Inpayment  Office, 
Bureau  of  Reclamation,  PO  Box  25007, 
Denver,  Colorado  80225-0007; 
telephone  303-236-1061  extension  224. 
SUPPLEMENTARY  INFORMATION:  Purauant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  pubtished  in  52  FR  11954, 
Apr.  13, 1987,  Reclamation  will  publish 
notice  of  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
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delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  priw  to  contract  execution. 
Pursuant  to  the  "Final  Reviaed  Public 
Participation  Procediues"  for  water 
resource-related  contract  negotiations, 
published  in  47  FR  7763,  Fc«».  22, 1982, 
a  tabulation  is  provided  of  all  propoaed 
contractual  actions  in  each  of  the  five 
Reclamation  regims.  Each  proposed 
action  is,  or  is  expected  to  be,  in  scHne 
stage  of  the  contract  negotiation  process 
in  1996.  When  omtnct  negotiations  are 
completed;  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the  Interior 
or,  piuauant  to  delegated  or  redelegated 
authority,  the  Commiasioner  of 
Reclamation  or  one  of  the  regional 
directon.  In  some  innt^^nrps, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
faciliteted  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  nuy 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  area  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted'to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 


Factore  considered  in  malring  guch  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  fhe  degree  of 
public  interest  w^ch  has  been 
e3q>res8ed  over  the  course  of  the 
negotiations.  As  a  mlnlmnin  the 
regional  director  shall  fiimiah  reviaed 
contracts  to  all  parties  i^o  request  the 
contract  in  response  to  the  initial  public 
notice. 

Aaronym  Oefinkkias  Used  Herate 

(BCP)  Boulder  Canyon  Project 
(CAP)  Central  Arizona  Project 
(CUP)  Central  Utah  Project 
(CVP)  Central  Valley  Project 
(CRSP)  Colorado  River  Storage  Project 
(D&MC)  Drainage  and  Minor 

Construction 
(FR)  Federal  Register 
ODD)  Irrigation  and  Drainage  District 
(ID)  Irrieation  District 
(M&I)  Municipal  and  Industrial 
(08cM)  Operation  and  Maintenance 
(P-SMBP)  Pick-Sloan  Misaouri  Basin 

Program 
(RftB)  Rehabilitetion  and  Betterment 
(SRPA)  Small  Reclamation  Projects  Act 
(WCUA)  Water  Conservatian  and 

Utilization  Act 
(WD)  Water  District 

The  following  omtract  actions  are ' 
either  new,  modffied,  discontinued,  or 
completed  in  the  Biueau  of  Reclamation 
since  the  August  8, 1996,  Federal 
Rmsternotice. 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  1150  Nordi  Curtis  Road. 
Boise,  Idaho  83706-1234,  telephone 
208-378-5346. 

1.  New  Contract  Actions: 

(22)  Okanogan  Irrigaticm  District, 
Okanogan  Project,  Washington:  Safety  of 
Dams  contract  to  repay  District's  share 
of  coat  to  install  an  Early  Warning 
System. 

(22)  Rogue  River  Valley  and  Medford 
Irrigation  Districts.  Rogue  River  Basin 
Project.  Oregon:  Safety  of  Dams  contract 
to  repay  each  district's  share  of  coat  to 
repair  Fish  Lake  Dam. 

2.  Completed  Qmtract  Actions: 

(4)  Amendatory  contracts  to  conform 
to  the  RRA  have  been  executed  with  10 
of  the  19  districts  to  conform  to  the 
Reclamation  Reform  Act  of  1982  (Pub.L 
97-293).  The  districts  that  have 
executed  contracts  are:  American  Falls 
Reservoir  District  Number  2.  Burgess 
Canal  Company,  Craig-Mattson  Canal 
Company,  Danskin  Ditch  Company. 
Farmers  Friend  Irrigation  Company, 
Ltd.,  Long  Island  Irrigation  Company. 
Parks  and  Lewisville  Irrigation 
Company,  Ltd.  Peoples  Canal  and 
Irrigation  Company,  Rigby  Canal  and 
Irrigation  Company,  and  Rudy  Irrigation 
Canal  Company,  Ltd..  all  in  the 
Minidoka  Project,  Idaho. 
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(7)  Contract  has  baen  executed  for 
1996  for  O±oco  Dam. 

(17)  Fremont-Madison  ID,  Minidoka 
Project,  Idaho- Wyoming:  Supplemental 
and  amendatory  contract  providing  for 
the  transfer  of  operation  and 
maintenance  for  the  remaining  reserved 
works  of  the  Upper  Snake  Storage 
Division  (including  Cascade  Creek 
Diversion  Dam.  G'assy  Lake  Dam  and 
Reservoir,  and  Island  Park  Dam  and 
Reservoir).  Contract  executed. 

(19)  Henniston  and  West  Extension 
Irrigation  Districts,  Umatilla  Project. 
Oregon:  Temporary  contracts  to  provide 
water  service  for  1996  to  lands  lying 
outside  of  their  boundaries.  A  contract  . 
for  1996  has  been  executed  with 
Hermiston  Irrigation  District:  no 
contract  action  anticipated  for  West 
Extension  in  1996. 

3.  Contract  Actions  Modified: 

(12)  Qty  of  Madras  and  North  Unit 
Irrigation  District,  Deschutes  Project, 
Or^on:  Temporary  and  long-term 
municipal  water  service  contracts  for 
approximately  125  acra-feet  annually 
firom  the  project  water  supply.  A 
temporary  contract  for  1996  with  the 
Qty  of  Madras  and  a  long-term  contract 
with  North  Unit  Irrigation  District  for 
provision  of  the  125  acre-feet  water 
supplv  to  the  City  of  Madras. 

Mia  Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way. 
Sacramento.  California  95825-1898, 
telephone  916-979-2401. 

1.  New  Contract  Actions: 

(21)  Mercy  Springs  WD,  CVP. 
California:  Assignment  of  Mercy  Springs 
WDs  water  service  contract  to  Pajaro 
Valley  Water  Management  Agency.  The 
assignment  will  provide  for  delivery  of 
up  to  13.300  acre-feet  annually  of  water 
to  the  Agency  from  the  CVP  for 
agricultural  purposes. 

(22)  Santa  Clara  WD,  CVP.  California: 
Agreement  for  the  conditional 
reallocation  of  a  portion  of  Santa  Qara 
Valley  WDs  annual  CVP  contract  water 
supply  to  San  Luis  and  Delta-Mendota 
Water  Authority  members.  The  purpose 
of  the  conditional  reallocation  is  to 
improve  overall  management  and 
establishment  of  more  reliable  water 
supplies  without  imposing  additional 
demands  or  operation  changes  upon  the 
CVP. 

2.  Contract  Actions  Completed: 
(15)  City  of  Folsom.  CVP.  California: 

Amendment  of  existing  water  rights 
conveyance  contract  to  allow  delivery  of 
an  additional  5.000  acre-feet  of  water 
from  Folsom  Reservoir  that  has  been 
acquired  from  the  Southern  California 
Water  Company.  ACTION:  Amendment 
not  required.  Transfer  of  5,000  acre-feet 
of  water  &t>m  Folsom  Reservoir 
accomplished  by  Letter  of  Agreement. 


3.  Contract  Acticms  Modified: 
(5)  Truckae  Carson  ID,  Newlanda 
Project.  Nevada:  New  contract  for  the 
operation  and  maintenance  of  Newlands 
Project  facilities.  The  United  States 
terminated  the  original  contract,  and 
this  was  upheld  by  the  U.S.  District 
Court  in  Nevada  on  August  17, 1983. 
Modification:  District  has  repaid  its 
construction  obligation. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  PO  Box  61470  (Nevada 
Highway  and  Paric  Street).  Boulder  City. 
Nevada  89006-1470,  telephone  702- 
293-6536. 

1.  New  contract  actions: 

(59)  Santa  Ana  Project  Watershed 
Authority  (SAWPA).  SRPA,  California: 
Amend  current  contract  with  the  United 
States  to  shorten  repayment  schedule 
from  30  yean  to  20  years. 

(60)  Euinore  Valley  Mimidpal  Water 
District,  SRPA,  CaliftHnia:  Amend 
current  contract  with  United  States  to 
transfer  certain  project  facilities  and 
certain  O&M  responsibilities  from 
CNstrict  to  Qty  of  Lake  Elsinore. 

2.  Contract  action  completed: 
(10)  W.F.  West.  BCP.  California: 

Miscellaneous  Present  Perfected  Rights 
contract  for  0.8774  acre-feet  of  domestic 
water.  Contract  executed  )uly  22, 1996. 

(34)  Qty  of  Scottsdale  and  other  MU 
water  subcontracton,  CAP,  Arizona: 
Subcontract  amendments  associated 
with  assignment  of  MJJ  water  service 
subcontracts  from  Qty  of  Prescott,  Rio 
Rico  UtiUties,  Inc.,  and  the  YavafMU- 
Prescott  Indian  Tribe  to  provide  the  Qty 
of  Scottsdale  with  additional  CAP 
water.  Contract  executed  September  27, 
1996.  (Note:  Other  subcontracts  listed  in 
No.  34,  i.e.,  Mayer  Domestic  Water 
Improvement  District,  Qty  of  Nogales, 
and  Cottonwood  Water  Works  Inc.,  have 
not  executed  contracts  to  date.) 

Upper  Colorado  Region:  Bureau  of 
Reclamation  125,  South  State  Street, 
Room  6107,  Salt  Lake  Qty.  Utah  84138- 
1102,  telephone  801-524-4419. 

1.  New  contract  actions: 

(29)  Pine  River  Irrigation  District,  Pine 
River  Pvoject,  Colorado:  Contract  to 
allow  the  conversion  of  up  to  3,000 
acre- feet  of  project  irrigation  water  to 
municipal,  domestic,  and  industrial 
uses. 

2.  Contract  actions  modified: 
(9)  The  National  Park  Service, 

Colorado  Water  Conservation  Board. 
Wayne  N.  Aspinall  Unit,  Colorado  River 
Storage  Project,  Colorado:  Contract  to 
provide  specific  flow  patterns  in  the 
Cunnison  River  through  the  Black 
Canyon  of  the  Gunnison  National 
Monument. 

3.  Contract  actions  discontinued: 
(4)  Navajo  Indian  Tribe,  Animas-La 

Plata  Project.  New  Mexico:  Repayment 


contract  ^or  7,600  acre-feet  per  year  for 
M&I  use.  No  activity  expected  until 
1997. 

(5)  La  Plata  Conservancy  District, 
Animas-La  Plata  Project,  New  Mexico: 
Repajrment  contract  fw  9,900  acre-feet  ■ 
per  year  for  irrigation  use.  No  activity 
expected  until  1997. 

(12)  Collbran  Conservancy  District, 
CoUbran  Project,  Colorado:  Amendatory 
contract  defining  priority  of  use  of 
project  water.  No  activity  expected  in 

(13)  U.S.  Fish  and  WildUfe  Swvice. 
North  Fork  Water  Conservancy  District. 
Paonia  Project,  Colorado:  Contract  for 
releases  to  support  endangered  fish  in 
the  Gunnison  and  Cokwado  Riven; 
water  available  for  relecues  will  come 
from  reserve  ca{>acity  held  by 
Reclamation  as  a  sediment  pool, 
estimated  to  be  1,800  acre-feet  annually: 
contract  will  define  the  terms  and 
conditions  associated  with  delivery  of 
this  water.  No  activity  expected  in  1996. 

(14)  Rio  Grand  Water  Conservation 
District,  Qosed  Basin  Divisicm,  San  Luis 
Valley  Project,  Colorado:  Water  service 
contract  for  furnishing  priority  4  water 
to  third  parties;  contract  will  allow 
District  to  market  priority  water,  when 
available,  for  agricultural,  municipal 
and/or  industrial  use.  Discontinued  for 
lack  of  interest 

Great  Plains  Region:  Bureau  of 
Reclamation.  PO  Box  36900,  Federal 
Building,  316  North  26th  Street. 
Billings,  Montana  59197-6900, 
telephone  406-247-7730. 

1.  New  Contract  Actions: 

(24)  Northwest  Area  Water  Supply, 
North  Dakota:  Long-term  contract  for 
water  supply  bom  Garrison  Diveraion 
Unit  facilities. 

(25)  Fort  Shaw  and  Greenfields 
Irrigation  Districts,  Sun  River  Project, 
Montana:  Contract  for  Safety  of  Dams 
costs  for  repaira  to  Willow  Creek  Dam. 

(26)  Canyon  Ferry  Unit.  P-SMBP, 
Montana:  Water  service  contract  with 
Montana  Tunnels  Mining.  Inc..  expires 
June  1997.  Renewal  of  existing  contract 
for  an  additional  5  years. 

(27)  Pick-Sloan  Missouri  Basin 
Program,  Kansas:  Interim  water  service 
contracts  with  the  Kirwin  and  Webster 
IDs  in  the  Solomon  River  Basin,  Kansas, 
to  continue  deliver  of  project  water 
supply  pending  completion  of  contract 
renewal  process  for  long-term  water 
supply  contracts. 

(28)  Pick-Sloan  Missouri  Basin 
Program,  Nebraska:  Interim  water 
service  contracts  with  the  Loup  Basin 
Reclamation  District  for  the  Sugent  and 
Farwell  IDs  in  the  Middle  Loup  River 
Basin.  Nebraska,  to  continue  delivery  of 
project  water  supplies  pending 
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completion  of  contract  renewal  process 
for  long-term  water  supply  contracts. 

2.  Contract  Actions  Modified: 
(1)  Lakeview  Inigation  District, 
Shoshone  Project,  Wyoming:  New  long- 
term  water  service  contract  for  up  W 
3,200  acre-feet  of  firm  water  supply 
annually  and  up  to  11,800  acre-feet  of 
interim  water  from  BuJEhlo  Bill 
Reservoir.  Purauant  to  Section  9(c)  of 
the  Reclamation  Project  Act  of  1939  and 
Public  Law  100-516. 

(14)  Bostwick  ID  in  Nebraska  and 
Kansas-Bostwick  ID,  Farwell  and 
Sargent  IDs,  Frenchman-Cambridge  ID. 
Frenchman  Valley  ID.  Webster  ID,  and 
Kirwin  ID.  P-SMBP.  Kansas  and 
Nebraska:  Extension  of  existing  water 
service  contracts  for  irrigation  water 
supplies,  purauant  to  Public  Law  104- 
206. 

(18)  Angostura  Inigation  District, 
Angostura  Unit,  P-SMBP,  South  Dakota: 
The  District's  current  contract  for  water 
service  expired  on  December  31, 1995. 
An  interim  3-year  contract  provides  for 
the  District  to  operate  and  maintain  the 
dam  and  reservoir.  The  proposed 
contract  would  provide  a  continued 
water  supply  for  the  District  and  the 
District's  continued  operation  and 
maintentmoe  of  the  facility. 

3.  Contract  Actions  Discontinued: 

(6)  Com  Creek  Irrigation  District, 
Glendo  Unit,  P-SMBP.  Wyoming: 
Repayment  contract  for  10.350  acre-feet 
of  supplemental  irrigation  water  &t)m 
Glendo  Reservoir  pending  completion  of 
NEPA  review.  NEPA  compliance  on 
hold. 

(19)  Shadehill  Water  User  District, 
Shadehill  Unit.  P-SMBP.  South  Dakota: 
Water  service  contract  expired  Jime  10, 
1995.  The  proposed  contract  would 
provide  irrigation  water  to  the  District 
purauant  to  terms  acceptable  to  both  the 
United  States  and  the  District.  No  action 
expected  in  1996. 

4.  Contract  Actions  Completed: 
(21)  Belle  Fourche  Irrigation  District, 

Belle  Fourche  Unit,  P-SMBP.  South 
Dakota:  D&MC  contract  for 
rehabilitation  work  on  water  control 
structures,  lining  additional  canals,  and 
rehabilitation  of  bridges  and  laterals. 
Pubhc  Law  103-434,  enacted  October 
31, 1994,  authorized  an  additional  $10.5 
million  in  Federal  funds  and  $4  million 
in  non-Federal  cost  share  for  completion 
of  minor  construction. 

Dated:  October  18, 1996. 
Wayne  O.  Deaaon, 

Deputy  Director,  Program  Analysis  Office, 
(PR  Doc.  96-27546  Filed  10-25-96:  8:45  amj 
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UBRARY  OF  CONQRE8S 

Copyright  OfflM 

IDopket  No.  M-3  CARP  CO-W-«g 

DtotributkNi  of  1W0. 1991  and  1992 
Cable  RoyattM 

AQENCV:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Distribution  order. 

SUMMARY:  The  Librarian  of  Ctmgress, 
up<Hi  the  recommendation  of  the 
Register  of  Copyrights,  is  announcing 
the  distribution  of  royalties  collected 
imder  the  cable  compulsory  license,  17 
U.S.C.  Ill,  for  the  yeara  1990, 1991.  and 
1992.  The  Librarian  is  adopting  in  part 
and  rejecting  in  part  the  decision  of  the 
Copyright  Arbitration  Royalty  Panel 
(CARP).  The  rejection  takes  the  form  of 
making  some  adjustments  to  the 
distribution  percentages. 

EFFECTIVE  DATE:  The  distribution 
percentages  aimounced  in  this  Order  are 
effective  on  October  28, 1996. 
ADDRESSES:  The  full  text  of  the  CARP's 
report  to  the  Librarian  of  Congress  is 
available  for  inspection  and  copying 
during  normal  business  houra  in  the 
Office  of  the  Copyright  General  Counsel, 
James  Madiscm  Memorial  Building,    * 
Room  LM-407,  Firat  and  Independence 
Avenue,  S.E.,  Washington,  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Coimsel  or  William  Roberts,  Senior 
Attorney  for  Compulsory  Licenses,  P.O. 
Box  70977,  Southwest  Station, 
Washington,  D.C.  20024.  Telephone 
(202)  707-8380. 

SUPPLEMENTARY  INFORMATION: 

L  Recommendatifni  t^the  Register  of 
Copyrights 

Backgmund 

In  1976,  Congress  adopted  a  statutory 
compulsory  license  for  cable  television 
operatora  to  enable  them  to  clear  the 
copyrights  to  the  broadcast 
programming  which  they  retransmitted 
to  their  subscribers.  Codified  at  17 
U.S.C.  Ill,  the  cable  compulsory 
license  allows  cable  operators  to  submit 
semiannual  royalty  payments,  along 
with  accompanying  statements  of 
account,  to  the  Copyright  Office  for 
future  distribution  to  copjright  owners 
of  broadcast  programming  retransmitted 
by  those  cable  operators.  Until 
Discember  1993  royalty  distribution 
proceedings  were  conducted  by  the 
Copyright  Royalty  Tribunal  (CRT),  at 
which  time  Congress  abolished  the 
Tribunal  and  transferred  its 
responsibilities  to  the  Librarian  of 


Congress  and  the  Copyri^  Office. 
Public  Law  No.  103-196  (1993). 
Distribution  proceedings  are  now 
conducted  by  ad  hoc  Copyright 
Arbitration  Royalty  Panels  (CARPs) 
convened  by  the  Librarian  of  Coogreas, 
which  determine  the  proper  divisioD  of 
royalties  among  the  participating 
claimants  in  a  written  report  and  then 
delivCT  that  report  to  the  librarian  for 
his  review  and  approval  Today's 
determination  constitutes  the  first 
distribution  of  royalties  under  the  new 
system  enacted  by  Congress  in  1993. 

Operation  of  the  Cable  Compulsory 
License 

The  cable  compulsory  license  applies 
to  cable  systems  that  carry  broadcast 
signals  in  accordance  witii  the  rules  and 
regulations  of  the  Federal 
Communications  Commission  (FOC). 
These  systems  are  required  to  submit 
royalties  for  the  carriage  of  their  signals 
on  a  semiannual  basis  in  accordance 
with  the  prescribed  statutory  royalty 
rates.  The  royalties  are  submitted  to  the 
Cop)rright  Office,  along  with  a  statement 
of  accoimt  reflecting  the  nimiber  and 
identity  of  the  broadcast  signals  carried, 
the  gross  receipts  received  from 
subscribere  for  those  signals,  and  other 
relevant  filing  information.  The 
Copyright  Office  deposits  the  collected 
funds  with  the  United  States  Treasury 
for  later  distribution  to  copyright 
owners  of  the  broadcast  programming 
through  the  procedure  described  in 
chapter  8  of  the  Copyright  Act. 

Creation  of  the  cable  compulsory 
license  was  premised  on  two  significant 
Congressional  considerations:  first,  the 
perceived  need  to  differentiate  for 
copyright  payment  purposes  between 
the  impact  of  local  versus  distant 
broadcast  signals  carried  by  cable 
operators;  and  second,  the  need  to 
distinguish  among  different  sizes  of 
cable  systems  based  upon  the  dollar 
amount  of  receipts  they  receive  from 
subscribers  for  the  carriage  of  broadcast 
signals.  These  two  considerations 
played  a  significant  role  in  deciding 
what  economic  effect  cable  systems  had 
on  the  value  of  copyrighted  works 
shown  on  broadcast  television.  See  H.R. 
Rep.  No.  1476,  94th  Cong.,  2d  Sess.  90 
(1976).  It  was  felt  that  the  carriage  of 
local  broadcast  signals  by  a  cable 
operator  did  not  affect  the  value  of  the 
works  broadcast  because  the  signal  was 
already  available  to  the  public  for  free 
through  over-the-air  broadcasting. 
Therefore,  the  compulsory  license 
essentially  lets  cable  systems  carry  local 
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signals  for  free.'  Distant  signals, 
however,  do  affect  the  value  of 
copyrighted  programming  because  local 
advertisers,  who  provide  the  principal 
remuneration  to  broadcasters  enabling 
broadcasters  to  pay  for  the 
programming,  are  not  willing  to  pay 
increased  advertising  rates  for  caole 
viewers  in  distant  markets  who  cannot 
be  reasonably  expected  to  purchase 
their  goods.  The  increase  in  viewership 
of  the  programming  through  distant 
signal  importation  by  cable  systems  goes 
uncompensated  because  advertisers  will 
not  pay  for  it.  and  hence  broadcasters 
cannot  pay  greater  sums  to  copyright 
owners.  The  distinction  among  sizes  of 
cable  operators,  based  on  their  income 
from  subscribers,  assumes  that  only  the 
larger  systems  which  import  distant 
signals  have  any  significant  economic 
impact  on  copyrighted  works. 

Section  111  distinguishes  among 
three  sizes  of  cable  systems  according  to 
the  amount  of  money  they  receive  from 
subscribers  for  the  carriage  of  broadcast 
signals.  The  first  two  classificatians  are 
small  to  medium-sized  cable  systems 
known  as  SA-l's  and  SA-2's.  in 
accordance  with  the  title  of  the 
statement  of  account  form  which  they 
file  with  their  royalty  payments.  SA-l's 
pay  a  flat  rate  (currently  S28)  for 
carriage  of  all  their  signals,  while  SA- 
2's  pay  a  percentage  of  their  gross 
receipts  received  from  subscribers  for 
broadcast  signals  irrespective  of  the 
number  of  distant  signals  that  they 
carry.  The  large  systems.  SA-3"s,  pay  in 
accordance  with  a  highly  complicated 
and  technical  formula,  principally 
dependent  on  how  the  FCC  regulated 
the  cable  industry  in  1976,  which 
allows  the  systems  to  distinguish 
between  carriage  of  local  and  distant 
signals  and  to  pay  accordingly.  The  vast 
majority  of  royalties  available  for 
distribution  in  this  proceeding  coma 
from  the  large  cable  systems. 

The  royalty  scheme  for  the  large  cable 
systems  employs  the  statutory  device 
known  as  the  distant  signal  equivalent 
(DSE).  Distant  signals  are  determined  in 
accordance  with  two  sets  of  FCX^ 
regulations:  the  "must  carry"  rules  for 
broadcast  stations  in  effect  on  April  IS, 
1976.  and  a  station's  television  market 
as  currently  deBned  by  the  FCC.  17 
use.  111(f)  A  signal  is  distant  for  a 
particular  cable  system  when  that 
system  would  not  have  been  required  to 
carry  the  station  under  the  FCC's  1976 
"must  carry"  rules,  and  the  system  is 


'  It  shovjid  be  noted,  however,  that  c^ble  lystenru 
which  carry  only  local  signali  and  no  ditiant 
iignals  (a  rarityl  are  still  required  lu  submit  a 
statHiTwnt  of  account  and  pay  a  baaic  minimum 
royalty  fee 


not  located  with  the  station's  televiaion 
market. 

Cable  systems  pay  for  carriage  of 
distant  signals  biued  upon  the  number 
of  DSE's  they  carry.  The  statute  defines 
a  DSE  as  "the  value  assigned  to  the 
secondary  transmission  of  any 
nonnetwork  television  programming 
carried  by  a  cable  system  in  whole  or  in 
part  beyond  the  local  service  area  of  a 
primary  transmitter  of  such 
programming."  17  U.S.C.  llKO-  A  DSE 
is  computed  by  assigning  a  value  of  one 
to  a  distant  independent  broadcast 
station,  and  a  value  of  one-quarter  to 
distant  noncommercial  educational  and 
network  stations,  which  do  have  a 
certain  amount  of  nonnetwork 
programming  in  their  broadcast  days. 
Cable  systems  pay  royalties  based  upon 
a  sliding  scale  of  percentages  of  their 
gross  receipts  depending  upon  the 
number  of  DSEs  they  incur.  The  greater 
the  number  of  DSEs,  the  greater  the  total 
percentage  of  gross  receipts  and. 
consequently,  the  larger  the  total  royalty 
payment. 

As  noted  above,  the  operation  of  the 
cable  compulsory  license  is  intricately 
linked  with  how  the  FCC  regulated  the 
cable  industry  in  1976.  The  Commission 
regulated  cable  systems  extensively  in 
1976,  restricting  them  in  the  number  of 
distant  signals  they  could  carry  (the 
distant  signal  carriage  rules),  and 
requiring  them  to  black-out 
programming  on  a  distant  signal  where 
the  local  broadcaster  had  purchased  the 
exclusive  rights  to  that  same 
programming  (the  syndicated 
exclusivity  rules).  However,  in  1980,  the 
Commission  took  a  decidedly 
deregulatory  stance  towards  the  cable 
industry  and  eliminated  the  distant 
signal  carriage  rules  and  the  syndicated 
exclusivity  ("syndex")  rules.  Malrite 
TV.  v.  FCC.  652  F.2d  1140  (2d  Qr. 
1981).  cert,  denied  sub.  nom..  National 
Football  League.  Inc.  v.  FCC.  454  U.S. 
1143  (1982).  Cable  systems  were  now 
free  to  import  as  many  distant  signals  as 
they  desired  without  worry  of  any 
black-out  restrictions. 

Pursuant  to  its  statutory  authority, 
and  in  reaction  to  the  FCC's  action,  the 
Copyright  Royalty  Tribunal  initiated  a 
rate  adjustment  proceeding  for  the  cable 
compulsory  license  to  compensate 
copyright  owners  for  the  loss  of  the 
distant  signal  carriage  rules  and  the 
syndex  rules.  This  rate  adjustment 
proceeding  produced  two  new  rates 
applicable  to  large  cable  systems  making 
section  111  royalty  payments.  47  FR 
52146  (November  19.  1982).  The  first,  to 
compensate  for  the  loss  of  the  distant 
signal  carriage  rules,  was  the  adoption 
of  a  royalty  fee  of  3.75%  of  a  cable 
system's  gross  receipts  for  carriage  of 


each  distant  signal  that  would  not  have 
previously  been  permissible  under  the 
former  distant  signal  carriage  rules.  This 
3.75%  fee  has  become  known  as  the 
"penalty  fee"  in  cable  circles  and  has 
restricted  the  number  of  distant  signals 
carried  today  by  large  cable  systems. 

The  second  rate  adopted  by  the  CRT, 
to  compensate  for  the  loss  of  the  syndex 
rules,  is  known  as  the  syndex  surcharge. 
Large  cable  operators  must  pay  this 
additional  fee  when  the  programming 
appearing  on  a  distant  signal  imported 
by  the  cable  system  would  have  been 
subject  to  black-out  protection  under  the 
FCC's  former  syndex  rules.' 

Since  the  CRT's  action  in  1982,  the 
royalties  collected  from  cable  systems 
have  been  divided  into  three  categories 
for  distribution  to  copyright  owners  to 
reflect  their  origin:  1)  the  "Basic  Fxmd". 
which  includes  all  the  royalties 
collected  from  SA-1  and  SA-2  cable 
systems,  and  the  royalties  collected 
from  large  SA-3  systems  for  carriage  of 
distant  signals  that  would  have  been 
permitted  under  the  FCC's  former 
distant  signal  carriage  rules;  2)  the 
"3.75%  Fund. "  which  includes  the 
royalties  collected  from  large  cable 
systems  for  distant  signals  whose 
carriage  would  not  have  been  permitted 
under  the  FCC's  former  distant  signal 
carriage  rules;  and  3)  the  "Syndex 
Fund."  which  includes  the  royalties 
collected  from  large  cable  systems  for 
carriage  of  distant  signals  that  contain 
programming  that  would  have  been 
subject  to  black-out  protection  under  the 
FCC's  former  syndex  rules. 

Distribution  of  Royalties 

Royalties  are  collected  twice  a  year 
from  cable  systems  for  the  privilege  of 
retransmitting  broadcast  signals  to  their 
subscribers.  As  discussed  above,  these 
royalties  are  collected  by  the  Copyright 
Office  and  deposited  in  interest-bearing 
accounts  with  the  United  States 
Treasury  for  subsequent  distribution  to 
copyright  owners  of  the  retransmitted 
broadcast  programming. 

In  order  to  be  eligible  for  a 
distribution  of  royalties,  a  copyright 
owner  of  broadcast  progranuning 
retransmitted  by  one  or  more  cable 
systems  must  submit  a  written  claim  to 
the  Copyright  Office.  Only  copyright 
owners  of  nonnetwork  broadcast 
programming  are  eligible  for  a  royalty 
distribution.  17  U.S.C.  111(d)(3). 
Eligible  copyright  owners  must  submit 
their  claims  in  the  month  of  July  for 
royalties  collected  from  cable  systems 


'  Royalties  coUectad  tmm  the  syndex  surcharge 
have  decreased  in  r«cant  yaan  because  the  FCC  has 
reimpoaed  syndicated  exclualvity  protection  in 
cartain  circunutance*. 
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during  the  previous  year.  17  U.S.C. 
111(d)(4)(A).  Once  the  claims  have  been 
processed,  the  Library  begins  to 
determine  whether  there  are 
controversies  among  the  parties  filing 
claims  as  to  the  proper  division  and 
distribution  of  the  royalties.  If  there  are 
no  controversies — meaning  that  the 
claimants  have  settled  among 
themselves  as  to  which  claimant  is  due 
what  amount  of  royalties — ^then  the 
Library  distributes  the  royalties  in 
accordance  vdth  the  claimants' 
agreement(s)  and  the  distribution  is 
concluded.  However,  the  Library  must 
conduct  a  distribution  proceeding  in 
accordance  with  the  provisions  of 
chapter  8  of  the  Copyright  Act  for  those 
claimants  who  do  not  agree. 

Distribution  proceedings  conducted 
under  chapter  8  are  accomplished  in 
two  phases.  In  Phase  I,  the  royalties  are 
divided  among  the  categories  of 
broadcast  programming  represented  in 
the  proceeding.  The  copyright  owner 
claimants  have,  traditioiiUly,  divided 
themselves  into  eight  categories  during 
Phase  I.  These  categories  of  claimants 
are:  (1)  Program  Suppliere.  which  are 
the  copyright  ownera  of  syndicated 
television  series,  movies,  and  television 
specials;  (2)  Joint  Sports  Qaimants, 
which  are  the  copyright  owners  of  live 
telecasts  of  professional  and  college 
team  sports;  (3)  National  Association  of 
Broadcasters  (also  known  as 
"Commercial  Television"),  which  are 
the  copyright  ownere  of  programs 
— typically  news  and  lo<»l  interest 
programs — produced  by  broadcast 
stations;  (4)  Public  Broadcasting  Service 
(also  known  as  "Noncommercial 
Television"),  which  are  the  copyright 
OMmera  of  all  programming  broadcast  by 
the  Public  Broadcasting  Service  that  do 
not  fall  within  another  category;  ^  (5) 
Devotional  Claimants,  whidi  are 
copyright  ownera  of  syndicated 
programs  with  a  religious  theme  that  do 
not  fell  within  another  category;  (6) 
Canadian  Claimants,  which  are  the 
copyright  ownera  of  programs  broadcast 
on  Canadian  stations  that  do  not  fall 
within  another  category;  (7)  Music 
Claimants,  which  are  the  copyright 
ownere  of  musical  works  broadcast  on 
all  programming,  as  represented  by  the 
performing  rights  societies  ASCAP,  BMI 
and  SESAC;  and  (8)  National  PubUc 
Radio,  representing  the  copyright 
ownera  of  all  programming  broadcast  on 
National  Public  Radio  radio  stations  that 
does  not  fall  within  the  Music 


'An  example  of  a  prograni  which  would  not  be 
in  the  Public  Broadcasting  Service  category, 
becauje  it  fell  within  another  category,  would  be 
the  movie  'Tlatoon"  that  was  broadcast  by  a  PBS 
station.  That  program  would  pivperly  fall  within 
the  Program  Supplier*  category. 


Claimants  category.  The  copyright 
ownera  within  each  cat^ory 
traditionally  agree  among  themselves  to 
hire  counsel  to  represent  all  ownen 
within  that  category  during  the  course 
of  a  Phase  I  distribution  proceeding. 

In  Phase  n,  the  royalties  are  divided 
among  claimants  within  a  particular 
category.  For  example,  in  a  Phase  0 
pnx^eding  within  the  Music  Claimants 
category,  the  copyright  ownera 
represented  by  ASCAP  may  be  in 
controverey  with  the  copyright  ownere 
represented  by  BMI  as  to  the  division  of 
royalties  allotted  to  the  Music  Claimants 
category  after  the  conclusion  of  the 
Phase  I  proceeding.  If  such  a 
controverey  existed,  the  Library  would 
conduct  a  Phase  II  proceeding  under  the 
same  provisions  of  chapter  8  of  the 
Copyright  Act  applicable  to  the  Phase  I 
proceeding. 

The  cable  distribution  proceeding 
which  is  the  subject  of  today's 
reconunendation  of  the  Register  of 
Copyrights,  and  Order  of  the  Librarian 
of  Congress,  is  a  Phase  I  proceeding. 
Phase  n  proceedings  will  be  conducted 
subsequenUy  to  resolve  all  Phase  II 
controveraies  for  distribution  of  the  - 
1990-1992  cable  royalties. 

This  Proceeding 

At  stake  in  this  royalty  distribution 
proceeding  is  over  $500  million  in 
royalties  collected  from  cable  systems 
for  the  retransmission  of  broadcast 
signals  during  the  yean  1990-92.  A 
distribution  proceeding  for  the  1990 
royalties  was  begun  by  the  CRT  in  April 
of  1993.  58  FR  17387  (April  2. 1993). 
but  was  suspended  when  the  Congress 
eliminated  tiie  Tribimal  later  that  year. 
See  Order,  CRT  Dot:ket  No.  92-1-90  CD 
(October  14, 1993). 

Royalty  distribution  proceedings  now 
require  the  Librarian  to  assemble  a 
CARP  to  determine  the  proper 
allocation  of  royalties  among  the 
copyright  owner  claimants.  The 
Librarian  assembles  a  CARP  for  a  period 
of  180  days — selecting  two  of  the 
arbitratora  and  allowing  the  two 
selected  to  choose  a  third — to  make  a 
determination  as  to  the  proper 
distribution  or  rate  adjustment  and 
submit  a  written  report  to  the  Librarian 
with  their  findings  of  fact  and 
conclusions  of  law.  17  U.S.C.  802(e). 
The  Librarian  then  has  60  days  to 
review  the  report  and,  upon  the 
recommendation  of  the  Register  of 
Copyrights,  either  accept  or  reject  it.  17 
U.S.C.  802(f).  The  statute  directs  that  the 
Librarian  must  adopt  the  report  unless 
he  "finds  that  the  determination  is 
arbitrary  or  contrary  to  the  appUcable 
provisions  of  the  Copyright  Act, 
whereupon  he  must  "after  full 
examination  of  the  record  created  in  the 


arbitration  proceeding,  issue  an  order 
setting  the  royalty  fee  or  distribution  of 
fees,  as  the  case  may  be".  Id. 

Shortly  after  the  elimination  of  the 
Tribimal  and  the  assumption  of  its  new 
duties,  the  Library  pubUshed  a  notice 
seeking  conunents  on  the  existence  of 
controveraies  to  the  distribution  of  the 
1990  cable  royalty  fund.  59  FR  64714 
(December  15. 1994).  Consistent  with  its 
position  that  the  Library  was  not  a 
successor  agency  to  the  Tribunal,  the 
Library  began  1990  cable  distribution 
proceedings  anew.  At  the  urging  of  the 
parties  submitting  comments,  the 
Library  consolidated  distribution  of  the 
1990, 1991  and  1992  cable  funds  into  a 
single  proceeding  and  instnicted  those 
parties  interested  in  presenting  evidence 
to  the  CARP  to  file  their  Notices  of 
Intent  to  Participate.  60  FR  14971 
(March  21, 1995).  RepresenUtives  bom 
six  claimant  groups  expressed  their 
intention  to  participate  in  the 
proceeding:  Program  Suppliere,  Joint 
Sports  Claimants  (JSC),  the  National 
Association  of  Broadcastera  (NAB),  the 
Public  Broadcasting  System  (PBS),  the 
Devotional  Claimants,  and  the  Canadian 
Claimants.*  The  participating  pMirties 
submitted  their  writien  direct  cases  on 
Augtist  18. 1995,  and  precontroversy 
discovery  was  conducted  on  those  cases 
consistent  with  the  new  procedural 
rules  adopted  by  the  Librarian  to  govern 
CARP  proceedings.  See  37  CFR  251.45. 

Diuing  the  course  of  the 
precontroveray  discovery  {>eriod,  the 
Librarian  was  called  upon  to  make  a 
number  of  procedural  and  evidentiary 
rulings  consistent  with  17  U.S.C.  80i(c). 
See  Order,  dated  October  30, 1995; 
Order,  dated  November  7, 1995.  In  the 
November  7, 1995  Order,  the  Librarian 
specifically  designated  an  issue  to  the 
CARP  for  its  resolution:  "whether 
programs  distributed  by  the  Fox 
Broadcasting  Corp.  to  its  affiliates 
during  1990-1992  were  'nonnetwork 
programs'  within  the  meaning  of 
Section  111(d)(3)"  of  the  Copyright  Act. 
Order,  dated  November  7, 1995  at  p.  21. 
The  Library  permitted  the  parties  to  the 
proceeding  "to  amend  their  direct  cases 
to  submit  such  evidence  as  they 
consider  relevant  by  December  15. 
1995."  Id. 

Arbitration  proceedings  before  the 
CARP  were  initiated  on  December  4. 
1995,  and  the  180  day  arbitration  was 
begun.  60  FR  58680  (November  28, 
1995).  On  June  3, 1996, 180  days  later, 
the  chairpereon  of  the  CARP  deUvered 


'The  Music  Claimants  and  NPR  settled  their 
claims  to  the  1990-92  funds,  and  did  not 
participate.  The  Canadian  Qaimants  settled  their 

1990  claims  with  the  other  parties,  and  therefore 
only  participated  in  the  proceeding  for  the  years 

1991  and  1992. 
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the  Panel's  written  report  to  the 
Librarian.  As  provided  in  37  CF.R. 
251.55(a).  the  parties  filed  their 
petitions  with  the  Librarian  to  modify 
and/or  set  aside  the  decision  of  CARP 
by  June  17, 1996.  Replies  were  filed  by 
July  1,  1996.» 

Fiuther  Action  by  the  CARP 

After  preliminary  review  of  the 
CARP'S  report,  and  consideration  of  the 
parties'  petitions  to  modify  the  Panel's 
decision,  the  Register  of  Copyrights 
determined  that  she  would  not  be  able 
to  make  a  recommendation  to  the 
Librarian  regarding  the  sufficiency  of 
the  report.  Specifically,  the  Register 
determined  tnat  the  report  lacked  the 
full  explanation  needed  to  enable  her  to 
make  a  recommendation  of  either 
rejection  or  adoption,  as  required  by  the 
statute.  See  17  U.S.C  802(f). 

On  July  11. 1996.  the  Register  met 
with  representatives  of  the  Program 
Suppliers.  JSC.  PBS.  NaUonal  Public 
Radio  (NPR),  the  Music  ClaimanU. 
NAB.  the  Canadian  Claimants,  and  the 
Devotional  Claimants,  to  diacuas  the 
possibility  of  remanding  the  report  to 
the  Panel  for  further  explanation  and 
development.  After  considering  the 
parties'  reactions  to  such  a  proposal,  the 
Register  decided  to  submit  a  series  of 
certified  questions  to  the  Panel  in  order 
to  expand  the  explanation  of  the 
reasoning  liehind  the  Panel's 
determinations  of  the  distribution 
percentages. 

On  July  16. 1996.  the  Office  delivered 
the  certified  questions  to  the  Panel 
chairperson,  the  Honorable  Mel  R. 
liganti.  After  consultiiig  with  the  other 
membere  of  the  Panel.  Judge  Jiganti 
delivered  the  Response  to  the  certified 
questions  on  August  29,  1996.  The 
Response  has  been  made  a  part  of  the 
Panel's  report  as  an  addendum. 

The  parties  to  the  proceeding  were 
given  additional  time  to  comment  on 
the  Response.  See  Order,  dated  August 
30.  1996.  These  supplemental  petitions 
to  modify  were  received  by  September 
17, 1996.  Replies  were  filed  by 
September  24.  1996. 


^National  Public  Radio  (NPR).  whicfa  mIIImI  for 
all  yean  and  did  not  participata  in  the  procaading, 
filad  joint  connnwnl*  with  tba  Music  Claimants  on 
tha  Panel's  Report  on  August  2.  1096.  and 
additional  comments  on  September  17.  19M  They 
request  tha  Librarian  to  make  the  following 
"corrections  "  to  the  CARP  report:  (1)  clari^  that 
there  are  traditionally  eight  claimant  groups  to 
cable  royalties,  the  six  described  by  tha  Panel  plus 
Music  Claimants  and  NPR;  (2)  clarify  that  both  the 
Music  Claimants  and  NPR  filed  Notices  of  Intent  to 
Participate  in  this  proceeding,  and  (3)  correct  the 
mathematical  error  made  by  the  Panel  for  failing  to 
include  tha  settlements  of  the  Music  Claimants  and 
NPR  in  the  total  distribution  petcanlagaa. 

The  f}rst  two  points  are  accepted  as  accurate  The 
third  point  is  addressed,  infra,  in  this  Order. 


The  Reporting  Date 

Section  802(fJ  of  the  Copyright  Act 
states  that  the  Librarian  shall  deliver  his 
decision  either  accepting  or  rejecting  the 
Panel's  report  within  60  days  of  its 
receipt.  Toe  Panel  did  not  deliver  its 
final  determination  until  Auguit  29, 
1996.  the  day  on  which  the  Register 
received  the  Response  to  her  certified 

auestions.  Issuance  of  this  Order  is, 
lerafore.  in  compliance  with  the 
statutory  deadline. 

Standard  of  Review 

The  Copyright  Royalty  Tribunal 
Reform  Act  011993  created  a  unique 
system  of  review  of  a  CARP's 
determination.  Typically,  an  arbitrator's 
decision  is  not  reviewable,  but  the 
Reform  Act  created  two  layen  of- review: 
the  Librarian  and  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit. 
Section  802(f)  directs  the  Librarian  to 
either  accept  the  decision  of  the  CARP 
or  reject  it.  If  the  Librarian  rejects  it,  he 
must  subctitute  his  own  determination 
"after  full  examination  of  the  record 
cxeated  in  the  arbitration  proceeding." 
Id.  If  the  Librarian  accepts  it.  then  the 
determination  of  the  CARP  has  become 
the  determination  of  the  Librarian.  In 
either  case,  through  issuance  of  the 
Librarian's  Order,  it  is  his  decision  that 
will  he  subject  to  review  by  the  Court 
of  Appeals. 

Section  802(f)  of  the  Copyright  Act 
directs  that  the  Librarian  shall  adopt  the 
report  of  the  CARP  "unless  the  Librarian 
finds  that  the  determination  is  arbitrary 
or  contrary  to  the  provisions  of  this 
title."  Neither  the  Reform  Act  nor  its 
legislative  history  indicates  what  is 
meant  specifically  by  "arbitrary,"  but 
there  is  no  reason  to  conclude  that  the 
use  of  the  term  is  any  different  than  the 
"arbitrary"  standard  described  in  the 
Administrative  Procedure  Act.  5  U.S.C. 
706(2)(A). 

Review  of  the  case  law  applying  the 
APA  "arbitrary"  standard  reveals  six 
factora  or  cimmistances  under  which  a 
court  is  likely  to  find  that  an  agency 
acted  arbitrarily.  An  agency  is  generally 
considered  to  be  arbitrary  when  it: 

(1)  Relies  on  bcton  tliat  CoograM  did  not 
intend  it  to  consider, 

(2)  Fails  to  consider  entirely  an  important 
aspect  of  the  problem  that  it  was  solving: 

(3)  Offers  an  explanation  for  its  decision 
that  runs  counter  to  the  evidence  presented 
before  it: 

(4)  Issues  a  decision  that  is  so  implausible 
that  it  cannot  be  explained  as  a  product  of 
agency  expertise  or  a  difference  of  viewpoint: 

(5)  Fails  to  examine  the  data  and  articulate 
a  satisfactory  explanation  for  its  action 
includiiig  a  rational  (x>nnection  between  the 
fects  found  and  the  choice  made:  and 


(S)  When  the  agency's  action  entails  the 
unexplained  discrimination  or  disparate 
treatment  of  similariy  situated  parties. 

Motor  Vehicle  Manufacturen 
Association  v.  State  Fprm  Mutual 
Insurance  Co..  463  U.S.  29  (1983): 
Ceicom  Communications  Corp.  v.  FCC, 
789  F.2d  67  (D.C  Cir.  1986);  AinnorJc 
Corp.  v.  FAA.  758  F.2d  685  p.Q  Cir. 
1985). 

Given  these  guidelines  for 
determining  when  a  determination  is 
"arbitrary."  prior  dedaions  of  the  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  reviewing  the  determinations  of 
the  fonner  Copyright  Royalty  Tribimal 
have  been  coiuulted.  The  decisions  of 
the  Tribunal  were  reviewed  under  the 
"arbitrary  and  capricious"  standard  of  5 
U.S.C  706(2)(A)  which,  as  noted  above, 
appean  to  be  applicable  to  the 
Librarian's  review  of  the  CARP's 
decision. 

Review  of  Judicial  decisions  regarding 
Tribunal  actions  reveals  a  oonaistent 
theme:  while  tht  Tribunal  was  granted 
a  relatively  wide  "zone  of 
reaaonableness,"  it  waa  required  to 
articulate  clearly  the  ntioiiale  ftv  its 
award  of  royalties  to  each  claimant.  See 
Recording  Industry  Association  of 
America  v.  CHT,  662  F.2d  1  P.C.  Cir. 
1 98 1  ] :  National  Cable  Television 
Association  v.  CRT.  689  F.2d  1077  (D.C. 
Or.  1982):  Christian  Broadcasting 
Network  v.  CRT,  720  F.2d  1295  (D.C. 
Cir.  1983);  National  Association  of 
Broadcasters  v.  CRT,  772  F.2d  922  (D.C. 
Or.  1985).  As  one  panel  of  the  D.C. 
Circuit  succinctly  noted: 

We  wish  to  emphasize  ■  *  *  that  precisely 
because  of  the  tedinical  and  discretionary 
nature  of  the  Tribunal's  work,  we  must 
especially  insist  that  it  weigh  all  the  relevant 
considerations  and  that  it  set  out  its 
conclusions  in  a  form  that  permits  us  to 
determine  whether  it  has  exercised  its 
responsibilities  lawfully.  *  *  * 

Christian  Broadcasting  Network.  Inc.  v. 
CHT.  720  F.2d  1295. 1319  (D.C.  Cir. 
1983).  quoting  National  Cable 
Television  Association  v.  CRT.  689  F.2d 
1077. 1091  (D.C.  Cir.  1982). 

Because  the  Librarian  is  reviewing  the 
CARP  decision  imder  the  same 
"arbitrary"  standard  tised  by  the  courts 
to  review  the  Tribunal,  he  must  be 
presented  by  CARP  with  a  detailed 
rational  analysis  of  the  decision,  setting 
forth  specific  findings  of  fact  and 
conclusions  of  law.  This  requirement  of 
every  CARP  report  is  confirmed  by  the 
legislative  history  to  the  Reform  Act 
which  notes  that  a  "clear  report  setting 
forth  the  panel's  reasoning  and  findings 
will  greatly  assist  the  Librarian  of 
Congress.  "  H.R.  Rep.  No.  103-286. 103 
Cong..  1st  Sess.  13  (1993).  Thus,  to 
engage  in  reasoned  decisionmaking,  the 
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CARP  must  "weigh  all  the  relevant 
considerations  and  that  it  set  out  its 
conclusions  in  a  form  that  permits  (a 
determination  of]  whether  it  has 
exercised  its  responsibilities  lawfully." 
National  Cable  Television  Association 
V.  CRT,  689  F.2d  1077. 1091  P.C  Or. 
1982).  This  goal  caimot  be  reached  by 
"attemptjing]  to  distinguish  apparently 
inconsistent  awards  with  simple, 
imdifferentiated  allusions  to  a  10,000 
page  record."  Christian  Broadcasting 
Network.  Inc.  v.  CRT,  720  F.2d  1295, 
1319  (D.C.  Cir.  1983).6 

It  is  the  need  for  explained 
decisionmaking  that  prompted  the 
Register  to  submit  certified  questions  to 
the  CARP  in  this  proceeding.  The 
Response  having  now  been  received  and 
made  a  part  of  the  CARP's  report,  it  is 
the  task  of  the  Register  to  review  the 
report  and  make  her  recommendation  to 
the  Librarian  as  to  whether  it  is  arbitrary 
or  contrary  to  the  provisions  of  the 
Copyright  Act  and,  if  so,  whether,  and 
in  what  manner,  the  Librarian  should 
substitute  his  own  determination. 

Review  of  the  CARP  Report 

As  discussed  above,  the  parties  to  this 
proceeding  submitted  petitions  to  the 
Librarian  to  modify  the  Panel's 
determination  based  on  their  assertions 
that  the  Panel  acted  arbitrarily  or 
contrary  to  the  applicable  provisitms  of 
the  Copyright  Act  These  petitions  have 
assisted  the  Register  in  identifying  what 
evidence  and  issues  in  this  enormous 
proceeding,  in  the  eyes  of  the 
petitioners,  are  areas  where  the  Panel 
may  have  acted  arbitrarily  or  contrary  to 
the  provisions  of  the  Copyright  Act.  The 
law  gives  the  Register  the  responsibility 
to  make  recommendations  to  the 
Librarian  on  the  panel's  determination 
17  U.S.C.  802  (f)  and  in  so  doing  she 
must  review  the  entire  report. 

After  a  complete  review  of  the  Panel's 
report  and  the  record  in  this  pnx»eding. 
the  Register  has  determined  that  there 
are  nine  issues  that  require  a  full 
discussion  and  analysis. 

The  first  issue  involves  the  Panel's 
treatment  of  the  "harm"  criterion  as  a 
means  of  calculating  the  division  of 
royalties  among  the  claimant  groups.  In 
order  to  determine  the  percentage 
royalties  due  to  a  particular  category  of 
programming,  the  Copyright  Royalty 
Tribunal  fashioned  three  criteria  to 
weigh  the  relative  merit  of  each  party's 
evidence.  The  first  criterion — the 
"harm"  criterion — required  each  party 
to  demoilstrate  how  it  has  been 
economicaUy  harmed  by  cable  systems' 


*The  record  in  this  proceeding  is  much  larger, 
containing  over  12,000  pages  of  hearing  transcripts 
and  several  thousand  pages  of  briefs  and  aigumants. 


importation  of  distant  signals.  The  CRT 
typically  gave  an  tmquantified  credit,  or 
no  credit,  to  eadi  party  depending  upon 
how  well  that  party  demonstrated  it  was 
harried  by  distant  signal  importation. 
See.  e.g.  57  FR 15288  (April  27. 1992). 
The  Panel  chose  to  discoimt  the 
importance  of  the  harm  criterion  in  this 
proceeding,  which  reqtiires  review. 

The  second  issue  concerns  the 
eligibility  of  copyright  owners  of  Fox 
programming  for  a  distribution  of 
royalties.  As  noted  above,  only 
copyright  owners  of  nonnetworii 
programming  are  entitled  to  a  royalty 
distribution.  The  Library  specifically 
designated  the  "Fox  issue"  to  the  Panel 
for  resolution,  and  the  Panel  ruled  as  a 
matter  of  law  that  Fox  programming  was 
eligible  for  a  distribution.  The  question 
is  whether  that  ruling  was  proper. 

The  third  issue  involves  the  Panel's 
distribution  percentages  for  the  entire 
royalty  pool.  The  Panel  fashioned  its 
percentages  as  if  the  entire  royalty  pool 
were  subject  to  distribution,  when  in 
fact  two  categories  of  copyright 
owners — Music  Claimants  and  NPR — 
had  settled  out  of  the  proceeding  and 
did  not  participate.  The  question  is 
whether  the  Panel's  percentages  must  be 
adjusted  to  include  the  Music  Claimants 
and  NPR's  settled  funds. 

The  fourth  issue  concerns  the  Panel's 
allocation  of  royalties  from  the  3.75% 
Fimd.  As  discussed  above,  the  3.75% 
Fund  represents  royalties  collected  from 
large  cable  systems  for  the 
retransmission  of  distant  signals  that 
would  not  have  been  permissible  under 
the  FCC's  former  distant  signal  carriage 
rules.  Not  all  parties  are  entitled  to 
3.75%  royalties,  because  not  all  parties 
own  programming  that  was 
retransmitted  on  formerly  nonpermitted 
distant  signals.  The  questions  for  review 
on  this  issue  are  whether  the  Panel 
considered  JSC's  evidence  regarding  its 
claim  to  the  3.75%  Fund,  whether  the 
3.75%  award  to  the  Canadian  Claimants 
was  correct,  and  whether  the  Canadian 
Claimants  1990  3.75%  award  (which 
was  reached  through  settlement  with 
the  other  parties)  is  assured  as  a  matter 
of  law. 

The  fifth  issue  concerns  the  Panel's 
award  to  NAB.  NAB  contends  that  the 
Panel  miscategorized  certain  programs 
which  belongeid  in  the  NAB  category, 
thereby  reducing  NAB's  overall  award. 
NAB  also  claims  that  the  Panel  rejected 
certain  statistical  stuvey  evidence  that  it 
presented,  thereby  further  reducing  its 
award. 

The  sixth  issue  concerns  the  award  to 
the  Devotional  Claimants.  Like  NAB. 
they  allege  that  the  Panel  ignored  and/ 
or  rejected  certain  evidence  and 


argimients  which  would  have  ref.uhed 
in  an  increase  of  their  award. 

The  seventh  issue  involves  the  Panel's 
award  of  Basic  Fund  royalties  to  the 
Canadian  Claimants.  The  question  is  on 
what  basis,  or  what  approach,  did  the 
Panel  use  in  arriving  at  the  Canadian's 
award  and  was  it  proper. 

The  eighth  issue  is  the  Panel's  award 
to  PBS.  PBS  alleges  that  the  Panel  failed 
to  make  an  adjustment  in  the  statistical 
survey  numbers  presented  by  PBS 
which  would  have  resulted  in  an 
increase  in  its  award. 

The  ninth,  and  final,  issue  was  not 
raised  by  any  of  the  parties  and  is  being 
reviewed  on  the  Register's  initiative. 
The  Panel  made  a  single,  unified  award 
to  each  claimant  for  each  of  the  three 
years  of  cable  royalties  available  for 
distribution.  The  question  is  whether  it 
was  permissible  for  the  Panel  to  make 
such  an  award,  or  whether  it  was 
required  to  award  different  percentages 
for  each  claimant  for  each  year  based 
upon  the  evidence  each  claimant 
submitted  for  that  year. 

A  discussion  and  analysis  of  these 
nine  issues,  and  a  resolution  of  each  as 
to  whether  the  Panel  acted  arbitrarily  or 
inconsistently  with  the  Copyright  Act 
follows.  As  noted  below,  those  areas 
where  the  Panel  erred,  the  Register  is 
recommending  that  an  appropriate 
adjustment  be  made  to  the  awards  of  the 
affected  parties. 

Resolution  of  the  Issues 

A.  The  "Harm"  Criterion 

Since  the  initial  distribution  of  cable 
royalties,  the  Copyright  Royalty 
Tribunal  has  attempted  to  determine  the 
correct  division  of  cable  royalties  among 
competing  claimants  through 
application  of  three  primary  criteria  to 
each  claimant:  (1)  the  harm  suffered  by 
the  claimant  as  a  result  of  distant  signal 
retransmission  by  cable  operators;  (2) 
the  benefit  accruing  to  cable  operators 
for  the  retransmission  of  the  claimant's 
works;  and  (3)  the  predictive 
marketplace  value  of  the  claimant's 
works.  See  National  Association  of 
Broadcasters  v.  CRT,  675  F.2d  367  P.C. 
Cir.  1982).  The  CARP  took  express 
notice  of  these  criteria,  and  discussed 
the  Tribunal's  application  of  the  "harm" 
criterion  in  various  proceedings.  Report 
at  20-21.  The  Panel  concluded  that  "the 
Tribimal  has  generally  discounted  the 
'harm'  criterion  from  its  consideration 
due  to  an  inability  to  quantify  the 
evidence  submitted  on  this  &ctor."  but 
did  note  that  the  Tribunal  in  the  1989 
proceeding  "gave  Program  Suppliers 
and  JSC  (but  not  NAB  or  PTV)  a  'credit 
for  harm'*  *  *"  W.  The  Panel  then 
stated: 
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Givm  thii  history,  and  taking  into  account 
the  evidence  and  ai^guments  raganling  'hann' 
which  have  been  preaanted  in  thia 
proceeding,  we  have  detennined  to  make 
explicit  what  haa  been  implicit  tince  thaae 
royalty  proceedingi  «vere  flnt  commenced.  In 
creating  (he  compulaory  licenae  acheme, 
Congreaa  specifically  recognized  that  hann 
occun  when  distant  signal  (alc|  are 
retranamitted  without  campeoaation. 
Experience  haa  demonstrated  the  difficulty,  if 
not  impoaaibility,  of  quantifying  this  factor  or 
of  determioing  which  claimants  were 
'harmed'  more  than  others  by  distant  signal 
retransmisaiona.  ConsequenUy,  we  have 
concluded  that  'harm'  should  be  taken  aa  a 
given,  and  we  will  neither  summarize  nor 
addresa  the  claimants'  arguments  in  this 
regard  or  attempt  to  grant  or  deny  'credita'  for 
a  diowing  of  harm.  Instead,  all  claimants  are 
ileal  1 1  iM  I  to  have  been  equally  harmed  by 
virtue  of  their  eligibility  to  make  claim  to  a 
ahara  of  theae  royalties. 

Id.  at  21. 

Program  Suppliers  and  Devotional 
Claimants  challenge  the  Panel's 
approach  to  the  "harm"  criterion,  and 
its  decision  that  "all  claimants  are 
deemed  to  have  been  equally  harmed. 
*   *  *"  Program  Suppliers  submit  that 
the  Panel's  treatment  of  harm  as  a 
noniactor  means  that  all  parties  received 
a  zero  credit  for  harm.  They  axgue  that 
such  action  was  contrary  to  the  express 
direction  of  the  Copyright  Royalty 
Tribunal  Reform  Act  of  1993  which 
required  the  Panel  to  adhere  to  prior 
Tribunal  decisions  and  determinations, 
and  that  it  was  arbitrary  because  there 
was  no  evidence  in  the  record  to  suggest 
that  all  parties  were  harmed  equally. 
Program  Suppliers  Petition  to  Modify  at 
S-6.  Program  Suppliers  submit  that  they 
were  the  only  party  to  prove 
compensable  harm  and  therefore  are 
entitled  to  an  upward  adjustment  of 
their  royalty  share.  Id.  at  10-13. 

Devotional  Claimants  do  not  dispute 
the  Panel's  authority  to  treat  all 
claimants  as  equally  harmed,  but  submit 
that  they  did  not  receive  any  benefit 
whatsoever  from  the  Panel's  conclusion. 
The  Devotional  Claimants  note  that  the 
Tribunal  did  give  some  claimants  credit 
for  harm  in  the  1989  prtx»eding.  but 
expressly  denied  the  Devotional 
Claimants  any  credit  based  on  a  finding 
that  they  were  not  harmed  by  the 
importation  of  distant  signals  by  cable 
systems.  Devotional  Claimants  Petition 
to  Modify  at  4.  Because  the  Panel 
decided  to  treat  all  claimants  as  equally 
harmed,  the  Devotional  Claimants 
submit  that  their  award  must  go  up  from 
its  1989  level.  They  submit  that  the 
Panel's  decision  was  arbitrary  because  it 
failed  to  explain  why  the  Devotional 
Claimants  did  not  receive  any  credit  for 
harm,  despite  the  Panel's  supposed 
assertion  that  the  Devotional  Qaimants 


would  now  receive  a  credit  for  harm.  Id. 
ate. 

)SC.  PBS,  NAB.  and  the  Canadian 
Claimants  object  to  Program  Suppliers' 
categorization  of  the  harm  criterion. 
These  parties,  for  the  most  part,  argue 
that  Program  Suppliers  failed  to  prove 
adequately  that  they  were  harmed  by 
distant  signal  importation,  so  that  even 
if  the  Panel  had  awarded  quantifiable 
'harm'  credits.  Program  Suppliers  were 
not  entitled  to  any.  NAB  Reply  at  5-10; 
JSC  Reply  at  S-14;  Canadian  Qaimants 
Reply  at  14;  PBS  Reply  at  4-8.  Several 
parties  also  ofiier  arguments  to  bolster 
the  reasoning  of  the  Panel  to  treat  all 
claimants  as  equally  harmed.  JSC,  NAB, 
and  PBS  submit  that  the  Federal 
Commimications  Commission's 
reimposition  of  the  broadcast 
syndicated  exclusivity  rules  in  1990  are 
considerable  evidence  of  "changed 
circumstances"  justifying  the  Panel's 
break  with  Tribimal  precedent.  JSC 
Reply  at  10;  NAB  Reply  at  5-8;  PBS 
Reply  at  7.  PBS  submits  that  the  Panel 
did  consider  the  evidence  the  parties 
presented  regarding  harm,  and 
"conclud(edT,  in  emct,  that  the 
evidence  was  inconclusive  and  did  not 
establish  that  any  party  was  entitled  to 
a  'harm'  credit."  PBS  Reply  at  3. 
Canadian  Claimants  acknowledge  that 
the  Panel  may  have  "correctly  or 
incorrectly  rolled  the  harm  criteria  into 
marketplace  value,"  but  submit  that 
they  nonetheless  proved  harm.  All  in 
all,  JSC,  NAB.  PBS  and  the  Canadian 
Claimants  believe  that  their  evidence  on 
harm  is  superior  to  that  of  Program 
Suppliers. 

In  her  certified  questions  to  the  Panel, 
the  Register  requested  clarification 
regarding  the  Panel's  application  of  the 
harm  criterion.  Specifically,  the  Register 
inquired  as  to  "(wjhat  record  evidence 
supports  your  conclusion  that  all 
claimants  were  equally  harmed  during 
1990-92,"  and  asked  "ii]f  you 
concluded  that  the  parties  were  equally 
harmed  during  1990-92,  but  the 
Tribunal  concluded  that  the  parties 
were  disparately  harmed  in  1989,  how 
did  that  afiiect  your  awards  to  each  of 
the  six  parties?"  Certified  questions  1- 
A.  1-B. 

The  Panel  responded  to  both 
questions  by  stating  that  it  "foimd  harm 
to  be  of  limited  utility  and  not 
quantifiable  And,  other  than  identifying 
that  a  claimant  whose  program  was 
retransmitted  wdthout  compensation  has 
been  harmed,  it  does  not  lend  any 
appreciable  information  on  maricet 
value."  CARP  Response  at  4. 

Program  Suppliers  argue  that  the 
Panel's  answer  demonstrates  that  it 
eliminated  the  harm  criterion  "as  a  legal 
matter,"  which,  they  submit,  is  clearly 


contrary  to  the  statute.  Program 
Suppliers  Supplemental  Petition  at  4. 
The  Devotioiuu  Claimants  continue 
their  assertion  that  all  parties  were 
treated  as  equally  harmed,  requiring  an 
increase  in  the  Devotionals'  award. 
Devotional  Claimants  Supplemental 
Petition  at  7-8. 

In  reply.  PBS  and  NAB  submit  that 
Program  Suppliers'  assertion  is 
incorrect,  and  that  rather  than  "legally" 
eliminate  the  harm  criterion,  the  Panel 
weighed  the  evidence  and  determined 
that  none  of  the  parties  was  entitled  to 
a  credit  for  harm.  NAB  Supplemental 
Petition  Reply  at  5-6:  PBS 
Supplemental  Petition  Reply  at  2-3.  JSC 
contend  that  Pn>gram  Suppliers'  harm 
argtmients  are  without  merit  because 
they  failed  to  sustain  their  burden  on 
proving  harm.  JSC  Supplemental 
Petition  Reply  at  5-6,  and  the 
Devotional  Claimants  submit  that  even 
thotigh  the  harm  criterion  is  of  no  value 
for  determining  royalty  distributions, 
they  are  nevertheless  entitled  to  an 
increase  in  their  sward.  Devotional 
Claimants  Supplemental  Petition  Reply 
at  4-8. 

It  is  clear  from  the  Panel's  answer 
that,  rather  than  treating  all  parties  as 
equally  harmed  and  awarding  equal 
shares  of  harm  credit,  the  Panel 
effiactively  determined  that  the  harm 
criterion  was  a  complete  nonfactor.  The 
Panel  did  not  consider  harm  to  be  of  any 
value  in  determining  the  distribution 
percentages,  instead  it  emphasized  the 
marketplace  value  criteria.  As  a  result, 
all  parties  received  a  zero  credit  for 
harm,  and  the  evidence  presented  by  the 
parties  regarding  this  factor  was  given 
no  weight.  The  issue  is,  then,  whether 
it  is  permissible  for  the  CARP  to 
determine  the  harm  criterion  was  not 
relevant. 

Section  802(c]  of  the  Copyright  Act 
states  that  CARPs  "shall  act  on  the  basis 
of  a  fully  doctmaented  written  record. 
prior  decisions  of  the  Copyright  Royalty 
Tribunal,  prior  copyright  arbitration 
panel  determinations,  and  rulings  by  the 
Librarian  of  Congress  under  section 
801(c)."  (emphasis  added).  Program 
Suppliers  argue  that  the  "prior 
decisions  of  the  Copyright  Royalty 
Tribunal"  language  means  that  all 
CARPs  are  bound  by,  and  may  not 
deviate  from,  Tribimal  precedent.  This 
wotild  mean  that  the  Panel  in  this 
proceeding  was  bound  to  interpret  and 
apply  the  harm  criterion  in  the  same 
manner  that  the  CRT  did  in  previous 
cable  distribution  proceedings. 

This  is  too  narrow  a  reading  of  the 
statutory  language.  The  CARPs  are 
vested  with  full  authority  "to  distribute 
royalty  Cses"  collected  under  the  cable 
compulsory  license,  and  "to  determine. 
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in  cases  where  controversy  exists,  the 
distribution  of  such  fees."  17  U.S.C. 
801(b)(3).  While  the  CARP  must  take 
account  of  Tribunal  precedent,  the 
Panel  may  deviate  from  it  if  the  Panel 
provides  a  reasoned  explanation  of  its 
decision  to  vary  from  precedent. 
AirmaHc  Corp.  v.  FAA,  758  F.2d  685. 
692  (D.C.  Qr.  1985).  Such  action  is  hilly 
consistent  with  judicial  interpretation  of 
the  role  of  precedent.  It  would  make 
little  sense  to  require  the  CARPs  to 
apply  Tribunal  precedent  in  all 
circumstances,  and  allow  no  deviation, 
especially  in  the  area  of  determining  the 
relevant  factors  for  distributing 
royalties.  The  Tribimal  was  not  itself 
consistent  in  application  of  the  harm 
criterion,  and  never  quantified  the  value 
of  a  "harm  credit."  The  Panel  in  this 
proceeding  took  full  account  of  the 
harm  criterion — ^i.e.  acted  on  the  basis  of 
it — end  concluded,  consistent  with  its 
authority  to  make  distribution 
determinations,  that  the  criterion  was 
not  useful  to  deciding  distribution 
percentages.  The  Panel  further  noted 
that  even  the  Tribunal  itself  had, 
through  the  years,  "generally 
discounted  the  'harm'  criterion  frvm  its 
consideration  due  to  an  inability  to 
quantify  the  evidence  submitted  on  this 
factor.*   *  '"Report  at  20.  Because  the 
Panel  provided  a  reasoned  explanation 
for  its  decision  to  discount  the  harm 
criterion,  and  clarified  in  its  response  to 
the  certified  questions  that  it  did  not 
give  any  claimant  credit  for  harm,  it  did 
not  act  arbitrarily  or  contrary  to  the 
statute. 

B.  The  Fox  Issue 

On  October  2, 1995,  before  the 
initiation  of  the  1990-92  consolidated 
cable  royalty  distribution  proceeding, 
JSC  filed  a  motion  with  the  Librarian  of 
Congress  requesting  him  to  rule  that 
Fox-distributed  programming  is  network 
programming  ineligible  to  receive 
section  111  royalties. 

The  basis  of  JSC's  motion  was  that 
section  111  of  the  Copyright  Code 
provides  that  only  owners  of 
nonnetwork  television  and  radio 
programs  may  claim  cable  royalties.  JSC 
Motion  at  1-3.  According  to  JSC.  Fox 
Broadcasting  Corp.  had  become  a 
network  by  the  years  1990^2,  serving 
90%  of  television  households  and 
paying  independent  producere  license 
fees  comparable  to  that  of  ABC,  CBS, 
and  NBC.  Id.  at  3.  JSC  therefore  moved 
to  have  the  programming  licensed  by 
Fox  television  declared  as 
noncompensable  network  programming 
and  to  dismiss  those  royalfy  claims 
represented  by  Pn)gram  Suppliere  that 
are  for  nationally-distributed  Fox 
programs.  Id. 


Program  Suppliers  opposed  JSC's 
motion  on  the  basis  that  cable  systems 
paid  for  Fox-affiliated  stations  as  a  full 
distant  signal  equivalent  during  1990- 
92  and  continue  to  do  so  today  because 
those  staticms  are  not  network  stati(His 
as  defined  by  Section  111.  Program 
Suppliers  Opposition  at  2-4.  Program 
Suppliers  fiulher  argued  that  Fox  does 
not  have  the  nationwide  reach  that  ABC, 
CBS.  and  NBC  have  because  Fox's 
statitms  are  mostly  UHF  stations  with 
lesser  coverage,  and  this  lesser  coverage 
has  resulted  in  lower  network  fees  for 
Fox  prtjgrams  than  for  ABC.  CBS  and 
NBC  programs.  Id.  at  3-4.  Program 
Suppliers  also  noted  that  Fox  affiliates 
often  choose  the  times  when  Fox 
programs  air  as  opposed  to  the  networks 
which  have  uniform  program  times  and 
dates.  Id. 

In  reply,  JSC  stated  that  it  was  not 
basing  its  argument  on  the  status  of  Fox- 
affiliated  stations,  whether  they  are 
network  or  noiinetwoik  stations.  JSC 
Reply  at  4.  JSC  accepted  Program 
Suppliera'  argument  that  Fox-affiliated 
stations  were  not  networic  stations  in 
1990-92  because  they  did  not  broadcast 
network  programming  "for  a  substantial 
part  of  the  station's  typical  broadcast 
day,"  which  is  a  requirement  for  a 
station  to  be  considered  a  network 
station  under  section  111.  /d.  at  3-4. 
However,  in  JSC's  view,  that  did  not 
matter  because  programs  could  be 
network  programs  even  if  they  aired  on 
a  nonnetwork  station  so  long  as  they 
%vere  distributed  by  a  nationwide 
network.  Id.  at  4-5. 

On  November  7, 1995,  the  Copyright 
Office  issued  an  Order  designating  the 
following  issue  to  the  CARP:  "whether 
programs  distributed  by  the  Fox 
Broadcasting  Corporation  to  its  affiliates 
during  1990-92  were  'nonnetwork 
programs'  within  the  meaning  of 
Section  111(d)(3)."  The  Office  further 
ordered  that  any  party  could  vmend  its 
direct  cases  to  submit  such  evidence  as 
it  considered  relevant  by  December  15, 
1995. 

On  December  15, 1995,  two  parties, 
JSC  and  Program  Suppliers  amended 
their  cases  to  provide  written  testimony 
on  the  designated  Fox  issue.  On 
December  29. 1995,  PBS  filed  a  partial 
opposition  to  JSC's  precontroversy 
motion. 

On  January  26, 1996,  the  Panel  ruled, 
as  a  matter  of  law,  that  the  definitions 
section  of  111(f)  provides  that  the  words 
defined  in  that  section  apply  as  well  to 
their  "variant  forms";  that  the  phrase 
"network  program"  was  a  "variant 
form"  of  the  phrase  "network  station": 
and  therefore  a  program  had  to  be  aired 
on  network  stations  before  it  could  be 
considered  a  network  program  ineligible 


for  section  111  royalties.  Tr.  6899-90.  In 
addition,  it  ruled  that  because  it 
disposed  of  the  Fox  issue  as  a  matter  of 
law,  it  would  not  consider  the  written 
testimony  JSC  and  Program  SuppUers 
had  furnished  on  the  Fox  issue.  Tr. 
6900. 

JSC  challenged  the  ruling  of  the  Panel 
as  contrary  to  law,  and  urged  the 
Librarian  to  declare  that  "(1) 
programming  may  be  network 
programming,  ineligible  for 
compensation  under  section  111(d)(3). 
even  if  it  was  not  broadcast  over  a 
station  classified  as  a  'network'  station 
under  section  111(f).  (2)  copyright 
owners  are  not  required  to  have  Fox 
affiliates  declared  'networic'  stations 
before  they  can  challenge  the  allocation 
of  royalties  to  Fox  programming;  and  (3) 
the  programming  (Ustributed  by  the  Fox 
network  to  its  affiliates  does  not  qualify 
as  'noimetwork'  programming  undw 
section  111(d)(3)."  JSC  Petition  to 
Modify  at  24. 

Program  Suppliers  urge  the  Librarian 
to  reject  JSC's  request.  They  aigue  that 
independent  stations  are  paid  for  as  a 
full  (1.0)  DSE,  whereas  network  stations 
are  paid  for  as  a  one-quarter  (0.25)  DSE. 
Prognm  Suppliere  Reply  at  27-28.  TTiey 
assert  that  Congress  made  the  decision 
that  cable  operators  pay  for  the  entire 
programming  on  independent  stations, 
and  therefore,  no  program  on  an 
independent  station  could  be,  as  a 
matter  of  law,  a  network  program.  Id.  at 
28-29. 

JSC  countered  that  the  4-1  ratio 
Congress  established  for  the  value  of 
noimetwork  programming  on 
independent  and  network  stations  was 
simply  a  rough  estimate  that  is  often  not 
the  case  in  r^lity.  Just  as  40-50%  of 
programs  on  networic  stations  are 
noimetwork  programs  — instead  of 
Congress'  estimate  of  25% — it  could  be 
the  case,  JSC  posits,  that  a  small 
percentage  of  programs  on  independent 
stations  are  network  programs — instead 
of  Congress'  estimate  of  100%.  JSC 
Petition  to  Modify  at  28. 

Although  the  Register  did  not  certify 
a  question  to  the  Panel  regarding  its 
treatment  of  the  Fox  issue,  the  Panel 
nonetheless  included  a  response.  They 
observed: 

The  Panel  would  like  to  comment  on  the 
Fox  issue.  The  Copyright  Office  views  it  as 
a  mixed  question  of  fact  and  law.  The  Panel 
respectfully  disagrees.  We  found  it  to  be 
solely  a  matter  of  law.  The  Joint  Sports 
Claimants  in  their  petition  to  modify  did  not 
suggest  tliat  it  is  a  question  of  fact 
Response  at  3. 

JSC  urged  the  Librarian  to  reject  the 
Panel's  resolution  of  the  Fox  issue  as  a 
matter  of  law.  JSC  Supplemental 
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Petition  at  6.  Further,  JSC  urged  the 
Librarian  to  "articulate  the  appropriate 
test  for  deciding  whether  programming 
is  noncompensable  network 
programming."  submitting  that  the 
proper  test  should  be  "whether  the 
programming  has  been  sold  to  a  single 
buyer  for  exclusive  distribution  across  a 
nationwide  network  of  broadcast 
affiliates."  Id  at  6-7.  Program  Suppliers 
and  PBS  oppose  JSC's  requests, 
submitting  that  the  Panel  ruled  correctly 
on  the  Fox  issue,  and  that  there  are  "no 
grounds"  for  the  Librarian  to  adopt 
JSC's  test  for  determining 
noncompensable  network  programming. 
Program  Suppliers  Supplemental 
Petition  Reply  at  9;  PBS  Supplemental 
Petition  Reply  at  4-5.  Program 
Suppliers  further  note  that  it  only 
would  be  permissible  for  the  Librarian 
to  adopt  such  a  test  through  a 
rulemaking  proceeding,  and  not  during 
the  course  of  review  in  a  royalty 
distribution  proceeding.  Program 
Supplier  Supplemental  Petition  Reply  at 
9. 

The  House  Judiciary  Committee 
Report  to  the  Copyright  Act  discusses 
the  disparate  royalty  obligations  under 
the  cable  compulsory  license  for 
network  versus  independent  stations: 

Under  the  propoaal.  the  royalty  fee  is 
determined  by  a  two  step  computation.  First, 
a  value  called  a  "distant  signal  equivalent" 
is  assigned  to  all  "distant"  signals.  Distant 
signals  are  defined  as  signals  retransmitted 
by  a  cable  system,  in  whole  or  in  part, 
outside  the  local  service  area  of  the  primary 
transmitter.  Different  values  are  assigned  to 
independent,  network,  and  educational 
stations  because  of  the  different  amounts  of 
viewing  of  non-network  programming  carried 
by  such  stations.  For  example,  the  viewing  of 
non-network  programs  on  network  stations  is 
considered  to  approximate  25  percent. 

H.R.  Rep.  No.  1476,  94th  Cong,  2d  Sess. 
90  (1976)  (emphasis  added).  It  appears 
from  the  above  statement  that  Congress 
considered  that  there  were  different 
amounts  of  viewing  of  nonnetwork 
program  on  all  three  categories  of 
stations,  and  estimated  that  it  was  25% 
on  network  stations.  Therefore, 
Congress  also  estimated  that  it  was 
100%  on  independent  stations,  but  did 
not  preclude  the  possibility  that  there 
could  be  network  programs  on 
independent  stations. 

Congress  spoke  in  the  statute  and  the 
legislative  history  only  with  regard  to 
how  cable  systems  should  pay  royalties 
for  network  stations;  it  did  not  define 
"network  programming"  for  royalty 
distribution  purposes,  other  than  to 
state  that  only  copyright  owners  of 
"nonnetwork  programming"  are  entitled 
to  a  distribution.  On  the  payment  side. 
Fox  Broadcasting  stations  are  paid  for  as 


independent  signals,  meaning  that  they 
are  paid  for  at  one  DSE,  as  opposed  to 
the  one-quarter  DSE  for  network  signals. 
The  reason  is  that,  during  the  1990- 
1992  period,  Fox  stations  did  not 
"transmitd  a  substantial  part  of  the 
programming  supplied  by  such 
network!  ]  for  a  substantial  part  of  that 
station's  typical  broadcast  day."  17 
U.S.C  111(f).  The  issue,  then,  is  can  Fox 
be  a  network  for  distribution  purposes, 
but  not  a  network  for  payment  purposes. 

PBS  argues  in  its  reply  to  JSCs 
petition  to  modify,  that  the  Copyright 
Royalty  Tribunal  ruled,  as  a  matter  of 
law,  in  the  1978  cable  copyright  royalty 
distribution  proceeding,  in  the  context 
of  PBS  programming,  that'  programs 
must  air  on  network  stations  before  they 
can  be  considered  network  programs. 
PBS  Reply  at  14-17.  However,  in  the 
1978  proceeding,  the  Tribunal 
considered  and  ruled  on  two  arguments 
in  the  alternative.  First,  it  considered 
the  question  of  whether  public 
television  stations  are  network  stations, 
as  defined  in  section  111(0-  If  public 
television  stations  were  network 
stations,  the  Tribunal  was  prepared  to 
find  that  PBS  programming  was  network 
programming.  However,  the  Tribunal 
found  that  PBS  did  not  own  any  public 
television  stations,  nor  were  any  pubUc 
television  stations  affiliates  of  PBS.  PBS 
is  a  membership  corporation  whose 
members  are  public  television  stations. 
Therefore,  the  first  requirement  of  a 
network  station  under  section  111(f) — 
that  they  be  owned  by  or  affiliated  with 
a  network — was  not  met,  and  the 
Tribunal  concluded  that  public 
television  stations  are  not  network 
stations. 

The  Tribunal  then  considered  the 
second  argument:  whether  PBS 
programs  aired  on  public  television 
stations — which  are  not  network 
stations — are  nonetheless  network 

Crograms.  The  Tribunal  stated,  "We 
ave  looked  at  the  record  of  this 
proceeding,  which  in  our  view 
establishes  significant  distinctions 
between  the  functioning  of  PBS  and  that 
of  the  commercial  networks.  We  find 
that  the  operation  of  PBS  in  distributing 
programs  is  more  akin  to  that  of  a 
program  syndicator."  1978  Cable 
Royalty  Distribution  Proceeding.  45  FR 
63026.  63033  (Sept.  23. 1980).  Because 
the  Tribunal  ruled,  based  on  the  facts, 
that  PBS'  distribution  of  programs  is 
more  akin  to  that  of  a  program 
syndicator,  it  did  not  have  to  reach  the 
legal  question  of  whether  a  nationally 
distributed  program  app>earing  on  a 
nonnetwork  station  is,  as  a  matter  of 
law,  a  nonnetwork  program. 

Given  both  the  silence  of  the  statute 
and  the  lack  of  Tribunal  precedent,  it 


cannot  be  said  that  the  Panel  acted 
arbitrarily  or  contrary  to  the  provisions 
of  the  Copyright  Act  by  ruling  that  Fox 
programming  was  nonnetwork 
programming  for  distribution  purposes. 
Hie  Panel  approached  the  issue  from 
the  payment  side  and  concluded  that 
what  is  not  a  networic  for  pay-in 
purposes  must  likewise  not  be  a 
netwcvk  for  pay-out  purposes.  Ruling  in 
favor  of  JSCs  request  would  produce  an 
incongruity  in  the  statute,  raising  the 
question  of  why  cable  systems  should 
pay  the  full  royalty  value  for  Fox 
stations  (one  DSE),  when  the  copyright 
owners  of  Fox  programming  have  no 
share  in  those  royalties.  The  Panel's 
harmonization  of  the  pay-out  with  the 
pay-in  is  neither  arbitrary  nor  contrary 
to  the  Copyright  Act. 

Furthermore,  even  if  the  Register  were 
inclined  to  recommend  to  the  Librarian 
that  the  Panel's  determination  was 
contranr  to  the  Copyright  Act.  there 
would  be  no  factual  record  for  the 
Librarian  to  substitute  his  own 
determination.  The  statute  makes  clear 
that  the  Librarian  may  conduct  his 
review  of  the  CARP's  determination  on 
the  basis  of  the  "record  created  in  the 
arbitration  proceeding,"  and  does  not 
grant  any  responsibiUty  or  authority  to 
the  Librarian  to  make  his  own  factual 
findings.  17  U.S.C.  802(0. 

Consequently,  the  Panel  did  not  err  in 
ruling  that  Fox  programming  was 
eligible  for  a  distribution  of  royalties, 
and  JSCs  petition  to  modify  the  CARP's 
ruling  concerning  Fox-distributed 
programs  is  denied. 

C.  The  Mathematical  Adjustment 

The  E)evotional  Claimants  claim  that, 
because  of  a  mathematical  mistake,  the 
Panel,  contrary  to  its  stated  intent,  did 
not  give  the  Devotional  Claimants  the 
same  award  as  it  received  in  1989. 
Devotional  Claimant's  Petition  to 
Modify  at  2.  They  submit  that  the 
Panel's  key  finding  with  respect  to  them 
was  that  there  was  "no  change  in 
circumstances"  frt>m  their  showing  in 
the  1989  cable  royalty  distribution 
proceeding.  As  a  result  the  Panel 
awarded  them  1.25%  of  the  Basic  Fund, 
and  0.95%  of  the  3.75%  Fund,  the  same 
as  in  1989.  Id.  at  3.  However,  because 
the  awards  in  the  1989  cable  royalty 
distribution  proceeding  were  inclusive 
of  the  settlement  of  the  Music 
Claimants,  and  the  awards  in  this 
proceeding  were  exclusive  of  the 
settlement  of  the  Music  Claimants,  the 
awards  to  the  Devotional  Claimants 
were  actually  a  5.62%  reduction  in  the 
Basic  Fund  to  an  equivalent  of  1.19%  of 
the  total  Basic  Fund  and  a  4.275% 
reduction  in  the  3.75%  Fund  to  an 
equivalent  of  0.91%  of  the  3.75%  Fund. 
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Id.  at  3—4.  The  Devotional  Claimants  ask 
the  Librarian  to  correct  this 
mathematical  error  and  restore  the 
Panel's  intended  award  to  the 
equivalent  of  what  they  received  in  the 
1989  cable  royalty  distribution 
proceeding. 

In  reply,  the  Program  Suppliers 
question  the  assimiption  of  tiie 
Devotional  Claimants  that  the  Panel 
intended  to  give  them  the  same  award 
as  in  1989.  Program  Suppliers  Reply  at 
31.  They  note  that  the  only  evidence 
allowing  for  this  inference  is  that  the 
percentage  awards  are  the  same  on  their 
face.  However,  Program  Suppliers  assert 
that  the  Panel  never  explicitly  stated 
they  were  awarding  the  Devotional 
Claimants  the  same  award  they  received 
in  1989,  and  the  Panel  could  have 
intended  the  actual  5.62%  and  4.275% 
reductions  that  did  in  fact  take  place.  Id. 
Further,  Program  Suppliers  state  that  if, 
indeed,  the  Panel  made  a  mathematical 
mistake  with  regard  to  the  Devotional 
Claimants,  they  made  the  same 
mathematical  mistake  with  regard  to  the 
Program  Suppliers  who  Cacially  received 
an  even  55%  award  for  all  three  years 
in  the  Basic  Fimd.  Id.  at  32.  Program 
Suppliers  conjecture  that  the  Panel 
could  have  intended  the  Program 
Suppliers  should  receive  55%  inclusive 
of  £he  Music  Claimants  settlement,  in 
which  case  their  award  would  need  to 
be  57.59%  of  the  Basic  Fund  and 
61.36%  of  the  3.75%  Fund,  instead  of 
the  55%  and  Uie  58.6%  they  were 
awarded.  Id. 

The  Canadian  Claimants  make  a 
similar  arguiment  as  the  Program 
Suppliers,  questioning  the  Devotional 
Claimants'  basic  assumption  that  the 
Panel  intended  to  give  tiiem  the  same 
award  as  in  1989.  Canadian  Claimants 
Reply  at  8-9.  They  note  that  the  key 
evidence  in  this  proceeding,  the  Nielsen 
study  and  the  Bortz  stirvey,  were  both 
offered  exclusive  of  the  music  element, 
&nd  the  Panel  could  have  intentionally 
made  its  award  with  full  knowledge  that 
it  was  exclusive  of  the  Music  Claimants' 
settlement.  The  Canadian  Claimants 
further  assert,  as  the  Program  Suppliers 
do,  that  if  the  Devotional  Claimants 
deserve  an  upward  adjustment,  then  all 
claimants  deserve  one,  in  which  case  an 
adjustment  would  be  a  wash.  Id.  at  9. 
Last,  the  Canadian  Claimants  argue  that 
if  the  Librarian  decides  to  make  an 
upward  adjustment  for  the  Devotional 
Claimants,  the  increase  must  come  from 


parties  other  than  the  Canadian 
Claimants  because  no  devotional 
programming  appeared  on  Canadian 
stations  and  the  Canadian  Claimants' 
award  was  derived  from  the  fees 
generated  by  their  signals.  Id.  at  10. 

JSC  make  similar  arguments.  They 
question  the  Devotional  Claimants' 
basic  asstmiption,  and,  alternatively, 
argue  that  if  it  is  true  for  the  Devotional 
Claimants,  it  is  true  for  them  and  all 
other  claimants.  JSC  Reply  at  44-45. 
Similarly,  NAB  states  that  if  the 
mathematical  mistake  is  true  for  the 
Devotional  Claimants,  it  is  true  as  well 
for  NAB.  NAB  Reply  at  25. 

The  Devotional  Claimants  are  correct 
when  they  state  that  the  Panel  foimd  no 
changed  circimistances  with  regard  to 
them,  and  that  the  Panel  awarded  them 
percentages  that  were  identical  on  their 
face  to  their  1989  award.  The  other 
parties  are  equally  correct  when  they 
state  that  nowhere  did  the  Panel 
explidtiy  state  that  it  intended  to  give 
the  Devotional  Claimants  the  same 
awards  as  in  1989.  In  addition,  the 
parties  are  justified  in  positing  that, 
perhaps,  the  Panel's  calculations  vis-a- 
vis the  other  claimants  were  similarly 
mathematically  flawed,  only  less 
obviously  so,  because  their  final 
numbers  happen  to  be  different  from 
those  awarded  in  the  1989  cable 
distribution  proceeding. 

Because  of  these  difficulties  and  the 
lack  of  adequate  explanation,  the 
Register  questioned  the  Panel  as  to 
whether  a  mathematical  mistake  had 
been  made  as  to  the  Devotional 
Claimants.  In  addition,  the  Register 
provided  the  Panel  with  a  chart 
adjusting  the  final  distribution  figiues  to 
take  accoimt  of  the  settlement  reached 
by  the  Music  Claimants  and  National 
Public  Radio. 

In  response,  the  Panel  stated  that  it 
intended  to  award  1.25%  of  the  Basic 
Fimd,  plus  the  additional  0.01%  for 
1990,  because  it  treated  the  distribution 
as  if  100%  of  the  cable  royalties  were 
involved  in  the  proceeding,  and  did  not 
consider  the  settlement  of  the  Music 
Claimants  for  all  three  years  as  having 
a  bearing  on  the  distribution.  Response 
at  3.  The  Panel  asserted  that  it  was 
proper  to  do  this  "because  the  parties 
represented  that  the  Panel  should  base 
its  award  on  100%  of  the  fund,  leaving 
it  to  the  parties  to  adjust  among 
themselves  for  settiements  with  non- 
participating  parties."  Id.  The  Panel  was 


unable  to  provide  a  record  citation  for 
representation  of  the  parties.  Id.  at  3-4. 

The  E)evotional  Claimants  submit  that 
the  Panel's  answer  has  made  it  imclear 
as  to  whether  the  Panel  intended  to 
award  Devotionals  the  same  share  they 
received  in  1989,  and  therefore 
underscores  the  arbitrariness  of  its 
action.  Devotional  Claimants 
Supplemental  Petition  at  3-4.  In  any 
event,  the  Devotional  Claimants  urge  the 
Librarian  to  increase  their  award 
because  "it  would  be  illogical  and 
arbitrary  for  the  CARP  to  have  awarded 
Devotional  Claimants  less  than  they  had 
been  awarded  in  the  1989 
determination.  Id.  at  6.  Program 
Suppliers  submit  that  the  Panel's 
answer  regarding  the  Devotional 
Claimants  award  imderscores  the  entire 
report's  lack  of  reasoned  explanation, 
but  submit  that  the  Devotional 
Claimants'  evidence  does  not  merit  an 
increase  in  their  award.  Program 
Suppliers  Supplemental  Petition  Reply 
at  12-15. 

The  Panel  did  not  act  arbitrarily  in  its 
award  to  Devotional  Claimants,  but  a 
mathematical  adjustment  must  be  made 
to  all  the  distribution  percentages 
determined  by  the  Panel  to  reflect  the 
total  award  of  all  royalties.  The 
Copyright  Royalty  Tribimal  always 
reported  its  distribution  percent«q^  for 
all  parties  receiving  royalties,  inclusive 
of  those  parties  who  had  reached 
settiement.  See,  e.g.  1989  Cable  Royalty 
Distribution  Proceeding,  57  FR  15286 
(April  27, 1992).  The  Panel  should  have 
done  the  same  in  this  proceeding, 
especially  since  it  did  not  offer  any 
reasons  why  it  was  adopting 
percentages  only  for  the  parties  before 
it,  rather  than  considering  the  entire 
distribution.  Further,  the  statute 
requires  the  Librarian  to  publish  the 
distribution  percentages  for  the  entire 
cable  royalty  funds,  and  not  only  those 
amoimts  that  were  in  controversy.  17 
U.S.C.  802(0. 

Accordingly,  the  Register 
recommends  that  the  Panel's  numbers 
are  adjusted  to  account  for  the  total 
distribution  of  the  1990-92  cable  royalty 
fimds:^ 


^The  stipulated  award  to  NPR  of  0.18%  is 
subtracted  from  the  funds,  as  is  consistent  with  CRT 
prscedent.  See.  1969  Cable  Royalty  Distribution 
Proceeding.  57  FR  15286, 15304  (April  27. 1992). 
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Basic 

Syndex 

1990: 

Program  Suppliers  

52.6336250 
28.2355000 
7.1820500 
4.5000000 
5.5049750 
1.1938500 
0.7500000 

52.5250000 

28.1725000 

7.1625000 

4.5000000 

5.4912500 
1.1937500 
0.9550000 

95.5000000 

JSC  

NAB                  

Music  Claimants 

4.5000000 

PBS         

DevotiortaJ  Claimants 

Canadian  Claimants 

1991-1992: 

Program  Suppliers  

95.5000000 

JSC  

NAB 

Music  Claimants 

45000000 

PBS  

Devotional  Claimants  

Canadian  Claimants 

The  above  adjustment  to  the  Panel's 
numbers  does  result  in  a  decline  to  the 
distribution  for  Devotional  Claimants 
vis-a-vis  its  1989  distribution 
percentage.  However,  the  Panel  did  not 
state  in  its  report,  as  the  Program 
Suppliers.  Canadian  Claimants.  JSC.  and 
NAB  correctly  observe,  that  it  intended 
the  Devotional  Claimants  to  receive  the 
same  percentage  that  they  received  in 
the  1989  proceeding.  This  position  was 
conflnmed  by  the  Panel's  Response  to 
the  certified  questions  where  it  stated 
that  it  intended  for  the  Devotional 
Claimants  to  receive  its  award  based 
upon  only  those  royalties  in  the  funds 
that  were  in  controversy.  Consequently, 
the  Devotional's  award,  even  after  the 
mathematical  adjustment,  was  not 
arbitrary. 

D.  The  3.75%  Fund 

JSC  argue  that  the  Panel  erred  in  its 
allocation  of  the  3.75%  Fund.  First,  ihey 
claim  that  the  Panel  acted  arbitrarily 
when  it  rejecled  their  proffered 
evidence  concerning  the  allocation  of 
the  3.75%  Fund.  Second.  JSC  claim  that 
the  Panel  acted  arbitrarily  in  denying 
them  any  share  of  the  Canadian 
Claimants'  award  of  3.75%  Fund 
royalties.  Finally.  JSC  ask  the  Librarian 
to  clarify  the  Panel's  intent  concerning 
the  Canadian  Claimants'  1990  share  of 
the  3.75%  Fund. 

1.  JSC's  evidence.  JSC  claim  that  their 
proffered  evidence  on  the  higher  value 
of  sports  programs  on  stations  paid  for 
by  cable  systems  at  the  3.75%  rate  was 
improperly  rejected  by  the  Panel.  JSC 
Petition  to  Modify  at  17-18.  JSC  state 
that  they  offered  the  testimony  of  Jerry 
Maglio.  Senior  Vice  President  for 
Marketing  and  Programming  at  United 
Artists  Cable,  on  the  value  of  sports  on 
3.75%  rate  signals,  and  a  statistical 
analysis  of  the  proportion  of 
superstations  on  3.75%  rate  stations,  but 
that  this  proffered  evidence  was  neither 
discussed  nor  evaluated.  Id.  (citing  JSC's 


Proposed  Findings  of  Fact  and 
Conclusions  of  Law  at  157-158). 

Program  Suppliers  counter  that  the 
Panel  did  discuss  Maglio's  testimony  on 
page  88  of  the  Report  and  the  carriage 
of  superstations  on  page  92  of  the 
Report.  Program  Suppliers  Reply  at  24. 
Further,  Program  Suppliers  argue  that 
the  discussion  by  the  dissenting 
arbitrator  of  JSC's  proffered  3.75%  Fund 
evidence  can  lead  to  a  reasonable 
inference  that  these  matters  were  raised 
and  considered  by  the  entire  Panel 
when  it  deliberated.  Id. 

On  the  merits.  Program  Suppliers 
argue  that  there  is  contrary  record 
evidence  that  undercuts  any  conclusion 
that  it  is  the  presence  of  sports  that 
creates  the  willingness  on  the  part  of 
cable  operators  to  carry  signals  at  the 
3.75%  rate.  Such  evidence  includes  the 
decline  in  the  carriage  of  two  sports 
flagship  stations,  WSBK  and  WPD(,  and 
that  the  continued  carriage  of  WTBS* 
and  WGN  has  more  to  do  with  their 
being  the  first  superstations  in  the 
country  rather  than  solely  their  sports 
offerings.  Id.  at  24-25. 

The  Panel's  discussion  of  its  division 
of  the  3.75%  Fund  is,  at  best,  terse.  The 
Panel  states: 

The  3.75%  fund  established  a  royalty  rate 
of  3.75%  of  gross  receipts  for  newly 
permitted  distant  signals.  Little  new 
argument  is  made  concerning  its  distribution. 
PTV  is  not  a  participant  in  this  fund.  We 
make  these  awards  in  a  similar  basis  as  the 
Tribunal  in  1989.  The  allocations  are  as 
follows:  Program  Suppliers  58.6%.  JSC 
32  6%.  NAB  7.5%.  Devotionals  0.95%  and 
Canadians  0.35%. 

Report  at  142.  In  order  to  determine  the 
Panel's  reasoning  for  these  awards,  the 
Register  inquired  of  the  Panel  as  to 
whether  it  took  "into  account  JSC's 
proffered  evidence  on  the  value  of 
sports  on  3.75%  signals  and  Program 


'The  record  also  shows  that  WTBS  was  heavily 
promoted  on  other  Turner  channels. 


Suppliers'  counter  arguments,"  and,  if 
so,  "what  reasons  led  the  Panel  to 
conclude  that  these  presentations  did 
not  change  the  Panel's  analysis 
concerning  the  allocation  of  3.75% 
royalties."  Certified  questions  6-A,  6-B. 

In  response  to  whether  the  Panel 
considered  JSC's  evidence,  the  Panel 
stated  that  it  "took  into  account  the 
evidence  of  Jerry  Maglio."  Response  at 
5.  In  answer  to  why  this  evidence  did 
not  change  the  Panel's  conclusion 
regarding  allocation  of  the  3.75%  Fund, 
the  Panel  stated  that  "we  weighed  that 
evidence  and  found  that  it  was  not 
persuasive."  Id. 

JSC  do  not  contest  the  Panel's 
weighing  of  the  testimony  of  Jerry  . 
Maglio,  but  submit  that  it  was 
prejudicial  for  the  Register  to  ask  the 
Panel  a  question  regarding  its 
consideration  of  JSC's  evidence  while 
not  asking  similar  question  about  other 
claimants'  evidence.  JSC  Supplemental 
Petition  at  5.  Further,  JSC  argue  that  the 
Panel's  sole  mention  of  Jerry  Maglio's 
testimony  indicates  that  it  overlooked 
other  key  evidence,  and  that  the 
Librarian  consequently  should  adopt  the 
dissenting  arbitrator's  percentage  for 
JSC.  Id.  at  5-6.  Program  Suppliers 
oppose  JSC's  request,  arguing  that  JSC's 
evidence  does  not  support  an  increase 
in  its  award.  Program  Suppliers 
Supplemental  Petition  Reply  at  6-8. 

'The  Panel  has  now  responded  to  JSC's 
contention  that  its  evidence  was  ignored 
by  stating  that  it  considered  the 
testimony  of  JSC's  witness  on  the  3.75% 
Fund.  Jerry  Maglio,  and  considered  it 
not  to  be  persuasive.  It  is  troublesome 
that  while  the  Panel  has  now  identified 
the  evidence  that  it  considered,  it 
declined  to  identify  any  reasons  as  to 
why  it  found  Mr.  Maglio's  testimony 
unpersuasive.  The  3.75%  Fund 
represents  approximately  $45  million  of 
the  1990,  1991.  and  1902  funds,  or  a 
total  of  approximately  S135  million.  JSC 
Ex.  2,  at  2.  As  the  Court  of  Appeals  said 
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in  an  earlier  royalty  distribution 
proceeding,  "shorthand  and  tossaway, 
conclusory  sentences  are  no  way  to 
handle  a  multi-million  dollar 
proceeding."  National  Association  of 
Broadcasters  v.  CRT.  772  F.  2d  922,  931 
n.lO  (D.C.  Cir.  1985). 

Nevertheless,  the  Panel  did  not  act 
arbitrarily  in  its  consideration  of  JSC's  . 
3.75%  evidence.  As  discvissed  earlier  in 
this  Order,  the  Librarian's  scope  of 
review  is  very  narrow.  This  limited 
scope  certainly  does  not  extend  to 
reconsideration  of  the  relative  weight  to 
be  accorded  particular  evidence,  and  the 
Librarian  will  not  second  guess  a 
CARP'S  balance  and  consideration  of  the 
evidence,  unless  its  decision  runs 
completely  counter  to  the  evidence 
presented  to  it.  Motor  Vehicle 
Manufacturers  Association  v.  State 
Farm  Mutual  Auto  Insurance  Co.,  463 
U.S.  29,  43  (1983).  As  the  Program 
Suppliers  pointK)ut,  the  3.75%  fees 
generated  for  two  major  sports  stations, 
WSBK  and  WPIX,  declined  between  the 
second  accoimting  period  of  1983  and 
the  second  accounting  period  of  1992, 
and  the  relative  position  of  all 
superstations  other  than  WTBS  and 
WGN  dropped  from  22%  to  16%. 
Program  Suppliera  Reply  Findings  of 
Fact  and  Conclusions  of  Law  at  15-16. 
The  record  is  further  imclear  as  to 
whether  the  relative  strengths  of  WTBS 
and  WGN  were  due  solely  to  sports 
programming  carried  on  those  signals, 
or  to  other  factora.  In  sum,  JSC's 
arguments  concerning  its  3.75% 
evidence  depended  upon  the  Panel's 
judgment  in  ascertaining  their  merit, 
and  that  judgement  should  not  be 
disturbed. 

2.  The  Canadian  Claimants'  1991  and 
1992  3.75%  award.  JSC  claim  that  the 
Panel  erred  by  awarding  the  Canadian 
Claimants  an  amount  of  the  3.75%  Fimd 
that  exceeded  the  3.75%  royalties  paid 
by  cable  operators  during  1991-1992  for 
Canadian  signals.  JSC  Petition  to  Modify 
at  18-19.  JSC  begin  their  argument  by 
noting  that  in  making  its  award  of  the 
Basic  Fimd  to  the  Canadian  Claimants, 
the  Panel  seemed  to  accept  the  fee 
generation  analysis  proposed  by  the 
Canadians.  Report  at  140-141. 
According  to  that  analysis,  carriage  of 
Canadian  stations  in  the  United  States 
accounted  for  1.95%  of  the  royalties  in 
the  Basic  Fund,  and  is  56%  attributable 
to  Canadian  prograniis,  29%  to  sports 
programs,  and  15%  to  U.S.  movies  and 
series.  Report  at  141. 

Since  it  appears  that  the  Panel 
accepted  the  fee  generation  approach  for 
the  Basic  Fund,  JSC  reason  that  the 
Panel  should  have  followed  the  same 
approach  in  evaluating  the  3.75%  Fund. 
JSC  Petition  to  Modify  at  19.  However, 


although  carriage  of  Canadian  signals 
accounted  for  0.31%  of  the  3.75%  Fimd, 
the  Panel  awarded  the  Canadian 
Claimants  0.35%  of  the  3.75%  Fund,  an 
amoiuit  higher  than  its  fee  generation. 
Id.  In  addition  to  awarding  the  Canadian 
Claimants  more  than  100%  of  their  fee 
generation,  the  Panel  did  not  carry 
through  its  analysis  of  the  Basic  Fund 
(in  which  29%  of  the  fees  generated  by 
Canadian  signals  were  attributable  to 
sports  programming)  and  gave  JSC  a 
zero  award  of  Canadian  signal  generated 
3.75%  royalties.  Id.  at  20.  JSC  assert  that 
such  a  zero  award  is  contrary  to  CRT 
precedent  and  was  arbitrary,  and 
request  the  Librarian  award  them  30% 
of  the  Canadian  Claimants'  3.75% 
royalties.  Id. 

In  support  of  JSC's  claim,  the  Program 
Suppliers  assert  that  should  the 
Librarian  agree  that  JSC  should  get  30% 
of  the  Canadians'  3.75%  Fund  award, 
the  Program  Suppliers  should  get  a 
minimimi  of  15%,  as  well.  Prc^ram 
Suppliers  Reply  at  26,  n.l2. 

m  reply,  the  Canadian  Claimants 
argue  the  following:  (1)  JSC  did  not 
make  a  30%  claim  to  the  Canadian 
Claimants'  allocation  of  the  3.75%  Fund 
during  the  hearings  or  in  the  findings 
and  are  precluded  from  doing  so  now; 
(2)  it  is  possible  the  Panel  may  have 
foregone  a  strict  fee  generation  analysis 
when  it  came  to  the  3.75%  Fund,  and 
JSC  may  have  received  its  share  of  the 
3.75%  Canadian  allocation  as  part  of  the 
increase  the  Panel  gave  JSC  generally  for 
3.75%,  which  is  permissible  if  fee 
generation  is  not  required;  (3)  but  if  fee 
generation  is  required,  it  should  be 
required  across  the  board,  including 
PBS  whose  fiae  generation  in  the  Basic 
Fimd  ranges  from  2.1%  to  2.5%, 
depending  on  assumptions,  not  the 
5.75%  the  Panel  awarded  it.  Canadian 
Claimants  Reply  at  6-6. 

The  Register  inquired  how  the  Panel 
calculated  the  Canadian  Claimants 
award.  She  asked  "if  the  Panel  intended 
to  make  an  allocation  to  the  Canadian 
Claimants  of  the  Basic  Fund  on  the  basis 
of  fee  generation,  did  it  also  intend  to 
make  an  allocation  to  the  Canadian 
Claimants  of  the  3.75%  Fund  on  the 
basis  of  fee  generation,"  and,  if  so,  how 
did  "the  Panel  accoimt  for  the  award  to 
the  Canadian  Claimants  being  greater 
than  their  fiee  generation  of  3.75% 
royalties."  If  the  Panel  did  not  intend  to 
use  a  fee  generation  analysis,  the 
Register  inquired  as  to  the  basis  used  by 
the  Panel.  Certified  questions  6-C,  6-D, 
and6-E. 

The  Panel  repUed  by  stating  in 
response  to  all  three  questions  that  the 
allocation  of  3.75%  royalties  that  it 
made  to  the  Canadian  Claimants  "was 
an  error."  Response  at  5.  The  Panel  did 


not,  however,  make  any  attempt  to 
substitute  what  it  beUeved  to  be  the 
correct  percentage. 

Canadian  Claimants  acknowledge  that 
their  3.75%  award  exceeded  the  amount 
of  fees  that  Canadian  programming 
generated.  Canadian  Claimants 
Supplemental  Petition  at  5.  They 
submit,  however,  that  if  a  part  of  their 
3.75%  award  must  be  shared  with  other 
parties  based  on  the  Panel's  analysis  for 
their  basic  award,  then,  to  be  consistent, 
their  basic  award  must  be  increased  to 
1.1%.  Id.  at  6. 

In  reply,  JSC  argue  that  the  Canadian 
3.75%  award  was  113%  of  the  fees 
generated  by  Canadian  signals,  and  that 
they  are  only  entitled  to  51%,  which  is 
consistent  with  their  Basic  Fund  award. 
JSC  Supplemental  Petition  Reply  at  8. 

The  Panel's  response  of  "error"  is 
troubling  because  it  fails  to  shed  any 
light  on  what  the  Panel's  intended 
approach  was  to  awarding  the  Canadian 
Claimants  their  share  of  3.75%  royalties. 
Was  the  Panel's  error  in  awarding  the 
Canadian  Claimants  more  than  100%  of 
their  fee  generation,  or  was  the  error  in 
failing  to  allocate  a  share  of  the 
Canadian's  3.75%  royalties  to  JSC  and 
Program  SuppUers,  or  both? 

It  appears  mat  the  Panel's  error  was 
not  in  the  total  amount  of  3.75% 
royalties  attributable  to  Canadian 
signals  (0.35%),  but  rather  in  the 
allocation  of  those  royalties  among  JSC, 
Program  Suppliers  and  the  Canadian 
Claimants.  As  the  Cnnariinn  Claimants 
point  out,  the  Panel  did  not  follow  a 
strict  fee  generation  analysis  for  any  of 
the  claimants  in  determining  Basic 
Fund  awards,  and  actually  awarded  PBS 
an  amount  that  was  two  and  a  half  times 
the  amount  generated  by  PBS  signals 
under  a  fee  generation  analysis. 
Canadian  Claimants  Reply  at  8.  The 
award  of  0.35%  to  the  Canadian 
Claimants  for  3.75%  royalties  is  not  at 
great  variance  with  the  0.31%  the 
Canadians  requested,  and  falls  within 
the  zone  of  reasonableness.  See, 
National  Association  of  Broadcasters  v. 
CRT.  772  F.2d  922,  930  (D.C.  Cir.  1985). 
The  error  committed  by  the  Panel, 
therefore,  rests  in  its  failure  to  properly 
allocate  the  0.35%  of  3.75%  royalties  ' 
generated  by  Canadian  signals  among 
JSC,  Program  Suppliers  and  the 
Canadian  Claimants. 

In  allocating  the  0.35%  share  of 
3.75%  royalties  among  JSC,  Program 
SuppUers  and  the  Canadian  Claimants, 
the  Panel's  approach  used  in  making  the 
Basic  Fund  award  to  the  Canadians  is 
adopted.  The  Panel  found  that  29%  of 
the  programming  on  Canadian  signals 
was  attributable  to  JSC,  and  15%  was 
attributable  to  Prop^m  Suppliers. 
Report  at  140-141.  The  remainder 
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(56%)  was  attributable  to  Canadian 
Claimants,  /d.  at  141.  There  is  no  reason 
to  expect  that  these  percentages  would 
be  different  for  Canadian  signals  paid 
for  at  the  3.75%  rate,  and  the  parties  di<j 
not  present  any  evidence  to  indicate 
such.  See  Canadian  Claimants  Findings 
of  Fact  at  82-83.  96.  T^ose  percentage 
are  therefore  used  to  adjust  the 
allocation  of  the  3.75%  Funds  for  1991 
and  1992.  The  final  allocation  of  those 
funds  should  be  as  follows:  * 


Program  Suppliers  ... 

JSC  

NAB 

pes. 

Music  Ctaimarns  

OevoboruU  Oaimants 
Canadian  Claimants 


3.75% 
royattiea 


56.0131375 

312299325 

7.1625000 

4.5000000 

0.9072500 
0.1871800 


3.  The  Canadian  Claimants'  1990 
3.75%  award.  JSC  note  that  on  pages 
142-143  of  the  Panel's  Report,  the  Panel 
announced  its  decision  to  award  the 
Canadian  Claimants  0.35%  of  the  3.75% 
Fimd,  but  is  silent  as  to  whether  that 
applies  to  1990-92.  or  just  the  years  for 
which  the  Canadian  Claimants  had  a 
controversy.  1991-92.  JSC  Petition  to 
Modify  at  21.  JSC  ask  the  Librarian  to 
clarify  that  the  Panel's  intent  was 
simply  to  make  an  award  for  those  years 
that  were  in  controversy.  Id.  JSC  further 
ask  the  Librarian  to  reallocate  the 
Canadian  Claimants'  share  of  the  3.75% 
Fund  among  the  other  claimants,  in 
proportion  to  each  claimant's  share  of 
the  3.75%  Fund.  Id.  at  21-22.  JSC's 
motion  is  supported  by  NAB  which  asks 
for  an  increase  of  0.03%  in  its  3.75% 
Fund  award.  NAB  Reply  at  24. 

In  reply,  the  Canadian  Claimants  do 
not  claim  more  than  their  settled 
amounts  for  1990,  but  want  a 
declaration  that  their  settled  amount  for 
1990  is  assuied  in  both  the  basic  and  the 
3.75%  Fund  Canadian  Claimants  Reply 
at  7.  n.4. 

The  Canadian  Claimants  reached  a 
settlement  with  all  the  other  parties  of 
their  claim  for  1990  in  which  they 
received  0.75%  of  the  Basic  Fund  and 
0.25%  of  the  3.75%  Fund.  The  parties 
notified  the  Librarian  of  this  settlement 
and  it  is  assured,  as  a  matter  of  law. 
Therefore,  the  Pane!  did  not  have  the 
authority  to  alter  the  Canadian 
Claimants'  share  of  the  1990  3.75% 
Fund.  Moreover,  the  Panel  does  not 
assert  such  authority.  Report  at  142- 
143.  Accordingly,  the  awards  listed  on 
page  142  and  the  allocation  table  on 
page  143  are  read  as  making  an  award 


'These  figures  represeni  (he  rinal  overall  award, 
which  includes  Ihe  Music  Clauiuinls  settlement. 


of  0.35%  of  the  3.75%  Fund  to  the 
Canadian  Claimants  for  1991  and  1992 
only. 

However,  having  concluded  that  the 
Canadian  Claimants'  award  in  the 
3.75%  Fund  for  1990  is,  as  a  matter  of 
law,  0.25%,  the  total  allocation  for  the 
1990  3.75%  Fund  is  now  99.90% 
(excluding  the  Music  Claimants 
settlement),  and  an  adjustment  must  be 
made.  JSC  and  NAB  have  asked  that  the 
adjustment  be  pro  rata  among  the  other 
claimants  that  have  entitlement  to  the 
3.75%  Fund.  This  is  the  proper  basis, 
and  the  reallocation  should  be  made 
accordingly. 

E.  The  NAB  Award 

1.  Progmm  miscategorization.  NAB 
argues  that  the  Panel  acted  arbitrarily  in 
failing  to  correct  the  Nielsen  study  for 
miscategorized  programs  when  it 
awarded  NAB  a  percentage  equal  to  its 
viewing  share.  NAB  Petition  to  Modify 
at  2.  NAB  notes  that  the  Panel 
concluded  that  "NAB's  programming 
was  previously  undervalued"  by  the 
Copyright  Royalty  Tribunal  in  its  1989 
cable  distribution,  and  then  stated  that 
"NAB  [programs]  attracted  and  retained 
subscribers  at  a  level  equal  to  its 
viewing."  Report,  at  112-113. 
According  to  NAB.  the  Panel  considered 
that  a  percentage  equal  to  NAB's 
viewing  was  7.5%,  halfway  between  the 
range  of  7%  to  8%  which  the  Panel 
found  was  NAB's  Nielsen  viewing  for 
1990-92.  Because  the  Panel  intended  to 
award  NAB  its  Nielsen  viewing  share, 
NAB  contends  that  it  should  have 
corrected  the  study  for  miscategorized 
programs  which  properly  belonged  to 
NAB.  Id. 

NAB  notes  that  when  the  Tribunal 
considered  the  relative  weight  to  assign 
the  Nielsen  study,  it  first  corrected  the 
study  for  all  perceived  deficiencies  and 
miscategorizations.  Id.  at  4.  The  Panel 
failed  to  do  this,  in  NAB's  view,  and 
was  wrong  when  it  stated  that  it  was 
"unpersuaded  that  the  criticisms 
involving  miscategorization  and 
nonresponse  rate  have  any  real 
measurable  effect  on  the  validity  of  the 
results."  Report  at  42-43.  NAB  states  it 
o^ered  the  measurable  effect  of  the 
miscategorized  NAB  programs,  and  that 
the  Panel  was  arbitrary  in  ignoring  this 
effort.  Id.  at  5.  Last.  NAB  argues  that  the 
Panel  was  particularly  arbitrary  in 
disregarding  the  miscategorized 
programs  because,  with  one  exception. 
NAB's  evidence  on  their 
miscategorization  was  not  challenged. 
Id. 

The  one  program  categorization  that 
was  challenged  concerned  "National 
Geographic  Explorer."  Id.  at  7-10. 
Program  Suppliers  asserted  that 


"National  Geographic  Explorer"  was 
syndicated  as  "National  Geographic  On 
Assignment."  Id.  at  8.  NAB  asserts  that 
"National  Geographic  on  Assignment" 
is  a  re-packaged,  but  separate  program 
from  "National  Geographic  Explorer," 
and  although  "National  Geographic  On 
Assignment"  is  a  Program  Supplier 
syndicated  series.  "National  Geographic 
Explorer"  remains  a  station-produced 
program  belonging  in  the  NAB  category. 
Id.  at  9. 

Program  Suppliers  disagree  with 
NAB's  conclusion  that  the  Panel 
intended  to  award  them  their  viewing 
share,  and  disagree  with  NAB's 
assertions  regarding  "National 
Geographic  Explorer."  First.  Program 
Suppliers  question  NAB's  assumption 
that  the  Panel  ^ave  NAB  a  one-to-one 
correlation  between  its  Nielsen  figures 
and  its  final  award,  noting  that  at  an 
earlier  section  of  the  Report,  the  Panel 
referred  to  the  Nielsen  study  "merely  as 
a  reference  point  and  not  as  an  absolute 
value."  Program  Suppliers  Reply  at  3. 
Further,  Prc^gram  Suppliers  argue  that 
NAB  did  not  carry  its  burden  to  show 
the  Panel  how  the  miscategorizations 
affected  the  Nielsen  numbers,  because 
NAB  did  not  give  the  Panel  a  final 
exhibit  with  all  the  numbers  calculated; 
absent  such  a  showing,  the  Panel  could 
properly  reject  NAB's  argument.  Id.  at 
5-7.  Second.  Program  Suppliers  assert 
that  "National  Geographic  Explorer" 
does  belong  to  the  Program  Suppliers 
category  under  a  Tribunal  exception  for 
a  program  produced  by  or  for  WTBS 
comprising  predominantly  of 
syndicated  elements.  In  addition. 
Program  SuppUers  assert  that  there  are 
two  programs.  "Night  Tracks"  and 
"Thirty  Years  of  Andy:  A  Mayberry 
Reunion."  that  were  improperly 
classified  as  station-produced  programs 
belonging  in  the  NAB  category  when 
they  should  have  been  classified  as 
syndicated  shows  belong  in  the  Program 
Suppliers  category.  When  the  effect  of 
"National  Geographic  Explorer,"  "Night 
Tracks"  and  "Thirty  Years  of  Andy:  A 
Mayberry  Reunion"  are  added  together. 
Program  Suppliers  assert  that  the  final 
effect  is  a  wash  for  both  parties.  Id.  at 
5-9. 

JSC  agrees  with  Program  Suppliers 
that  the  Nielsen  study  data  were  taken 
"with  a  grain  of  salt"  and  as  a 
"reference  point."  rather  than  on  a  one- 
to-one  basis.  JSC  Reply  at  4ft-50. 
However,  should  the  Librarian  agree 
with  NAB  that  the  miscategorizations 
were  material  and  deserving  of  an 
adjustment,  the  JSC  argue  that  the 
adjustments  should  come  entirely  fi-om 
the  Program  Suppliers  category  because 
they  were  originally  classified  as 
belonging  to  Program  Suppliers  and 
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should  not  result  in  a  lower  JSC  award. 
Id.  at  50. 

One  of  the  Register's  certified 
questions  to  the  Panel  asked  whether 
the  Panel  intended  "to  give  an  award  to 
NAB  equal  to  its  share  of  the  Nielsen 
study."  and,  if  not,  to  describe  what 
other  factors  entered  into  the  award. 
Certified  questions  3-A.  3-B.  In 
respcmse,  the  Panel  stated  that  the  7.5% 
award  to  NAB  represented  the  fair 
market  value  of  NAB's  progranuning. 
and  therefore  was  not  intended  as  a 
measure  of  its  Nielsen  viewing. 
Response  at  4. 

NAB  renews  its  request  that  it  be 
awarded  its  Bortz  survey  share  of 
12.6%,  but  submits  that  the  Panel's 
response  confirms  that  it  is  entitled  to 
no  less  than  its  corrected  Nielsen 
viewing  share  of  9.3%.  NAB 
Supplemental  Petition  at  3-4.  Program 
Suppliers  counter  that  NAB  is  not 
entitled  to  its  Bortz  survey  results 
because  its  evidence  did  not  corroborate 
those  results.  Program  Suppliers 
Petition  Reply  at  10.  Pro-am  Suppliers 
also  argue  that  the  Panel  committml 
error  by  stating  that  it  found  NAB's 
programming  to  be  "previously 
undervalued"  with  respect  to  the  1989 
award,  because  the  Panel  caimot 
reevaluate  prior  decisions  of  the  CRT. 
Id.  at  11-12. 

The  Panel  did  not  act  arbitrarily  in 
awarding  NAB  a  7.5%  share.  The  Panel 
has  clarified  that  it  did  not  intend  to 
award  NAB  its  Nielsen  viewing  share, 
but  was  only  using  those  numbers  as  a 
reference  point  for  determining  the 
award.  The  Panel's  use  of  the  so-called 
"uncorrected"  Nielsen  numbers  is  also 
not  erroneous,  even  though  those 
numbers  were  used  as  only  a  reference 
point.  The  Panel,  in  addressing  the 
miscategorization  issue,  stated  that 
"none  of  the  witnesses  were  able  to 
''  artictilate  what  effect,  if  any.  these 
alleged  problems  had  on  the  survey 
results."  and  concluded  that  it  was 
"unpersuaded  that  the  criticisms 
involving  miscategorization  and 
nonresponse  rate  have  any  real 
measurable  effect  on  the  validity  of  the 
[Nielsen]  results."  Report  at  42-43.  NAB 
did  not  present  any  evidence  to  the 
Panel  as  to  how  the  programs  which  it 
alleges  are  miscategorized  would  change 
its  Nielsen  numbers,  and  NAB's  post- 
hoc  rationalization  in  its  Petition  to 
Modify  is  not  acceptable.  See,  Citizens 
to  Preserve  Overton  Park  v.  Voipe,  401 
U.S.  402.  419  (1971). 

2.  CoTToboTation  of  the  Bortz  survey. 
NAB  claims  that  the  Panel  arbitrarily 
rejected  its  evidence  corroborating  the 
Bortz  survey.  NAB  claims  that  the  Panel 
stated  that  it  would  not  award  NAB  the 
results  it  received  in  the  Bortz  survey. 


because  "NAB  [did]  little  to  corroborate 
Bortz."  Report  at  112.  NAB  argues  that, 
on  the  contrary,  it  presented  much 
evidence  to  corroborate  its  results  in  the 
Bortz  survey.  They  include:  (a) 
subscribers'  letters  and  calls  when 
distant  signals  are  dropped:  (b) 
analogous  demand  for  the  CNN  cable 
channel;  (c)  actions  taken  by  subscribers 
to  avoid  losing  distant  signal  news 
programs;  (d)  independent  research  (Hi 
"parasodal  interaction,"  meaning  strong 
p>ersonal  attachment  to  news  programs 
and  personalities;  (e)  a  1991  study 
commissioned  by  WTBS  finding  that 
subscribers  value  station-produced 
newsbieaks  and  other  informational 
programs;  (f)  a  1992  study  by  Beta 
Research  Corporation  finding  that 
subscribers  highly  value  cable  networks 
featuring  news  and  other  information; 
(g)  subscriber  valuation  surveys 
conducted  for  the  1983  distribution 
proceeding:  (h)  evidence  of  clustering  of 
distant  signal  carriage  in  regions  close  to 
the  market  of  the  station  being  carried, 
where  interest  in  news  of  the 
community  is  greatest;  and  (i)  cable 
operator  testimony,  including  operators 
testifyring  for  other  Phase  I  categories. 
NAB  Petition  to  Modify,  Attac^ent  A 
at  64.  134. 152-163. 

Program  Suppliers  coimter  that  NAB 
did  not  corroborate  NAB's  results  in  the 
Bortz  survey.  Program  Suppliers 
characterize  NAB's  analogy  to  CNN's 
license  fees  as  creating  an  unfair 
comparison  with  compulsory  license 
fees,  and  that  the  comparison  was 
dismissed  by  the  Panel  as  "overstated" 
and  "of  little  value."  Program  Suppliers 
Reply  at  9-10.  Program  Suppliers  fault 
NAB  for  not  presenting  any  data 
concerning  the  actual  prices  paid  for 
staticm-produced  programs  in  the 
syndication  marketplace.  Id.  at  10.  They 
also  state  that  to  show  audience  avidity 
is  not  enough:  it  must  be  greater  avidity 
than  shown  for  the  other  types  of 
programs  being  compared  in  Phase  I  in 
order  to  get  an  increased  award.  Id. 
Lastly,  Program  Suppliers  consider  the 
Panel's  conclusion  that  there  were  no 
changed  circumstances  as  dispositive  of 
NAB's  claim  for  a  higher  award.  Id.  at 
10-11. 

JSC  submit  that  if  the  Librarian 
believes  NAB  should  get  an  award  equal 
to  its  Bortz  results,  so  should  JSC.  JSC 
Reply  at  51.  The  Canadian  Claimants 
state  that  if  the  Librarian  believes  NAB's 
award  should  be  upwardly  adjusted, 
that  should  not  affect  the  Canadian 
Claimants'  award  because  no  NAB 
programming  was  shown  on  Canadian 
distant  signals.  Canadian  Claimants 
Reply  at  10-11. 

'The  Panel  did  not  act  arbitrarily  in 
rejecting  NAB's  evidence  purporting  to 


corroborate  NAB's  results  in  the  Bortz 
survey.  In  the  section  entiUed  "Analysis 
of  and  Award  to  the  NAB."  the  Panel 
stated  diat  it  could  not  accept  NAB's 
proffered  analogy  to  CNN  for  the 
reasons  given  by  Program  Suppliers, 
which  was.  that  it  was  an  unfair 
comparison  between  CNN's  license  fees 
and  compulsory  license  fees  whidi  are 
limited  by  law.  Report  at  112.  Further, 
the  Panel  stated  that  NAB's  evidence 
fixim  the  Ch)inion  Research  study,  about 
"parasodal  interaction,"  and  about 
regional  clustering,  was  credible.  But  it 
nonetheless  rejected  these  as  justifying 
an  increase  for  NAB,  because  it  found 
them  to  be  at  the  same  level  as  prior  to 
1990-92 — no  changed  circumstances. 
Report  at  112.  Although  each  and  every 
one  of  NAB's  proffered  evidence  could 
have  been  described  by  the  Panel,  the 
more  important  evidence  was  discussed 
sufficiently  to  support  the  Panel's 
determination. 

F.  The  Devotional  Claimants  Award 

The  Devotional  Claimants  claim  the 
Panel  ignored  record  evidence  and/or 
rejected  certain  arguments  that  were 
accepted  for  other  claimants,  that  would 
have  supported  an  increased  award  to 
the  Devotional  Claimants. 

First,  the  Devotional  Claimants  assert 
that  the  Panel  erred  when  it  discounted 
the  Bortz  survey  results  for  the 
Devotional  Claimants  because,  "The 
Tribunal  in  1989  found,  as  we  do  also, 
that  the  price  of  the  programs  is  much 
less  than  what  the  cable  operator  is 
willing  to  spend."  Report  at  130.  To 
have  made  this  finding,  the  Etevotional 
Claimants  contend  that  the  Panel  would 
have  had  to  ignore  the  unrebutted 
evidence  of  Dr.  David  Clark  and  Mr. 
Michael  Nason  who  testified  that 
devotional  programmers  would 
carefully  negotiate  to  obtain  a  market 
price  if  a  free  nuu-ket  did  exist  in  distant 
signal  retransmissions.  Devotional 
Claimants  Petition  to  Modify  at  7-8.  The 
Devotional  Claimants  submit  that  PBS 
witness,  Dr.  David  ScheSman,  conceded 
there  was  no  reason  to  discount  the 
Devotional  Claimants'  award  for  any 
"supply-side"  considerations.  Id.  at  8. 
The  Devotional  Claimants  further 
contend  that  to  discount  their  award  for 
lack  of  pricing  is  another  way  of  saying 
that  their  awaird  should  be  discounted 
for  lack  of  "harm."  Id.  But  the  Panel  re- 
evaluated "harm"  in  this  proceeding 
and  found  all  claimants  equally  harmed. 
Therefore,  the  Devotional  Claimants 
contend,  the  Panel  acted  illogically 
when  it  continued  to  discoimt  their 
award  for  lack  of  pricing.  Id. 

Program  Suppbers  reply  that  there 
was  countervailing  record  evidence  to 
rebut  the  testimony  of  Clark,  Nason  and 
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Schsffman.  Program  Suppliers  Reply  at 
33-34.  )SC  contend  that  while  the  Panel 
discounted  the  Bortz  survey  results  for 
the  Devotional  Claimants  by  2-3%,  it 
discounted  the  Bortz  survey  results  for 
the  )SC  by  7-10%.  and  both  are  equally 
illogical.  However,  in  the  ISC's  view, 
the  Panel  acted  within  its  discretion  to 
weigh  the  evidence,  and  this  weighing 
is  not  subject  to  review.  )SC  Reply  at  47. 

Second,  the  Devotional  Claimants 
contend  that  their  evidence 
corroborative  of  the  Bortz  survey  was 
ignored  by  the  Panel  while  similar 
evidence  was  credited  to  other  parties. 
For  example,  the  Devotional  Qaimants 
assert  that:  (1)  while  the  Panel  credited 
PBS  for  its  increased  share  in  the 
Nielsen  study,  the  Panel  did  not  credit 
the  Devotional  Claimants  for  its 
increased  share  in  the  Nielsen  study;  (2) 
while  the  Panel  credited  the  |SC  for  the 
testimony  of  cable  operators  Myhren 
and  Maglio  on  behalf  of  sports,  the 
Panel  did  not  credit  the  Devotional 
Claimants  for  the  testimony  of  cable 
operators  Engel  and  Searle  on  behalf  of 
devotional  programming:  (3)  while  the 
Panel  credited  the  ISC  and  NAB  with 
their  showings  related  to  the  intensity  or 
avidity  of  viewership,  the  Panel  did  not 
credit  the  Devotional  Claimants' 
evidence  of  avidity  of  viewership;  (4) 
while  the  Panel  credited  the  JSC  and 
PBS  with  the  marketplace  value  of 
analogous  program  channels,  such  as 
ESPN  and  Arts  and  Entertainment,  the 
Panel  did  not  credit  the  Devotional 
Claimants  for  the  marketplace  value  of 
such  analogous  program  channels  as  the 
Family  Channel  and  the  Faith  and 
Values  network;  and  (5)  while  the  Panel 
gave  increases  to  all  other  parties  who 
relied  on  the  Bortz  survey — JSC,  NAB, 
and  PBS — it  gave  no  increase  to  the 
Devotional  Claimants,  the  only  other 
party  who  relied  on  the  Bortz  survey, 
Devotional  Claimants  Petition  to  Modify 
at  10-14. 

In  reply.  Program  Suppliers  note  that 
the  Nielsen  figures  for  1989  cannot  be 
compared  with  1990-02  because  of  the 
change  from  a  diary-based  study  to  a 
meter-based  study.  Therefore,  instead  of 
concluding  that  the  Panel  should  have 
credited  the  Devotional  Claimants  with 
an  increase  in  their  Nielsen  share,  the 
Panel  erred  when  it  credited  PBS  with 
an  increase  in  their  Nielsen  share. 
Program  Suppliers  Reply  at  37.  Further, 
Prc^ram  SuppUers  state  that  the 
Devotional  Claimants  mathematically 
exaggerated  their  increase  in  the  Nielsen 
study.  Id.  In  addition.  Program 
Suppliers  argue  that  the  opinion 
testimony  of  the  cable  operators  was  not 
rejected,  but  was  discounted  for  not 
being  quantified  by  the  Devotional 
Claimants.  Id.  at  38.  As  for  the 


analogous  cable  channels,  Program 
Suppliers  assert  that  the  Family 
Channel  consists  more  of  movies  and 
televisicm  series  than  devotional 
programming.  Id.  at  39. 

jsC  also  argue  that  the  1989  Nielsen 
study  and  the  1990-92  Nielsen  studies 
are  not  comparable  becatise  they  are 
baaed  on  different  methodologies.  JSC 
Reply  at  48.  NAB  agrees  with  the 
Devotional  Claimants  that  the  Panel 
ignored  their  evidence  corroborative  of 
the  Bortz  survey,  just  as  the  Panel 
ignored,  NAB  asserts,  NAB's 
corroborative  evidence,  and  that  both 
the  Devotional  Claimants  and  NAB 
deserve  higher  adjustments  for  their 
corroborative  evidence.  NAB  Reply  at 
26. 

Third,  the  Devotional  Claimants 
contend  that  their  fee  generation 
analysis  for  religious  specialty  stations 
was  ignored,  and  that  there  is  no  basis 
for  the  Panel  to  have  given  the 
IDevotional  Claimants  a  difiierent  award 
in  the  Basic  Fund  and  the  3.75%  Fund. 
Devotional  Claimants  Petition  to  Modify 
at  14. 

Program  Suppliers  contend  that  the 
specialty  station  fee  generation  analysis 
was  used  by  the  Panel,  but  discounted. 
Further,  the  specialty  station  fee 
generation  analysis  shows  the  basis  for 
why  the  Panel  gave  a  different  award  to 
the  Devotional  Claimants  in  the  Basic 
Fund  and  the  3.75%  Fund,  because 
specialty  stations  are  never  carried  at 
the  3.75%  rate.  Program  Suppliere  reply 
at  39—40.  JSC  makes  the  same  point 
justifying  the  diffierent  awards  to  the 
E)evotional  Claimants  in  the  Basic  Fund 
and  the  3.75%  Fund.  JSC  Reply  at  49. 

The  Panel  did  not  act  arbitrarily  in  its 
award  to  the  Devotional  Claimants. 
First,  the  Panel  did  not  eir  in  reaching 
its  conclusion  that  the  price  of 
Devotional  programs  is  less  than  what 
the  cable  operators  state  in  the  Bortz 
survey  they  are  willing  to  spend.  The 
Panel  made  findings  based  on  record 
evidence  in  support  of  this  conclusion 
when  it  recited  the  criticism  offered  by 
the  Program  Suppliers  that  "Devotionals 
pay  stations  for  air  time  and  argue  this 
practice  indicates  a  lower  value  for 
devotional  programming  compared  with 
other  programs."  Report  at  129. 

SeconcT  the  Panel  did  not  act 
arbitrarily  in  considering  what  appears 
to  be  similar  evidence  differently.  When 
a  decision-making  body  weighs 
evidence,  it  may  often  decide  to  accept 
one  piece  of  evidence  but  reject  another, 
even  though  they  appear  similar. 
Anderson  v.  Bessemer  City,  470  U.S. 
564,  574  (1985).  For  example,  it  is 
within  the  Panel's  discretion  to  accept 
the  testimony  of  one  cable  operator,  but 
not  another.  It  is  also  within  the  Panel's 


discretion  to  consider  one  cable  channel 
analogous  to  one  claimant,  but  find  that 
another  cable  channel  is  not  analogous 
to  another  claimant.  Program  Suppliers 
and  JSC  give  creditable  reasons  why  the 
Panel  made  its  distinctions  concerning 
the  Devotional  Claimants.  While  the 
Panel's  explanation  was  less  than 
cmnpelling.  in  its  section  called 
"Analysis  and  Award  to  the  Devotional 
(Claimants]."  enough  can  be  gleaned 
from  it  to  support  the  conclusion  that 
the  Panel  rationally  weighed  the 
differences  in  seemingly  similar 
evidence. 

Third,  the  Panel  did  not  act  arbitrarily 
in  reaching  its  conclusion  that  the 
award  in  the  Basic  Fund  to  the 
Devotional  Claimants  should  be  1.25% 
because  it  found  in  the  findings  of  fact 
that  "the  specialty  station  royalties  for 
the  three  years  at  issue  represent  less 
than  1%  of  the  total  royalty  pool,  and 
are  thus  consistent  with  Devotionals' 
low  viewing  shares."  Report  at  129. 
Further,  the  Panel  incorporated  by 
reference  the  Tribunal's  reason  for 
giving  the  E>evotional  Daimants 
disparate  awards  in  the  basic  and  the 
3.75%  Funds;  that  is,  that  religious 
specialty  stations  are  not  paid  for  at  the 
3.75%  rate,  and  therefore,  the 
Devotional  Claimants  3.75%  Fund 
award  should  be  correspondingly 
reduced.  Report  at  142. 

G.  The  Canadian  Claimants  Award 

In  her  review  of  the  Panel's  Report, 
the  Register  discovered  what  appeared 
to  be  a  discrepancy  in  the  Basic  Ftmd 
award  to  the  Canadian  Claimants. 
Specifically,  the  Repmt  contained 
language  indicating  that  the  Panel 
would  award  the  Canadian  Claimants  a 
1.1%  share  of  the  Basic  Fund,  but  then 
awarded  the  Canadian  Claimants  only  a 
1.0%  share.  The  Report  stated: 

More  specifically,  the  Canadians  claim  that 
approximately  1.95%  of  all  basic  royalties  is 
for  the  carriage  of  Canadian  stations.  Of  that 
number.  )SC  should  receive  29%,  Program 
Suppliers  should  receive  15%,  and  the 
balance  (56%)  should  be  allocated  to  the 
Canadians.  This  56%  is  equal  to  1.1%  of  the 
basic  royalties. 

The  Panel  believes  that  the  analysis  for  this 
category  should  be  the  same  as  for  the  other 
categories.  The  Bortz  survey  shows  cable 
system  operators  value  Canadian 
programming  at  .3%.  This  number  is  totally 
unreliable  as  Mr.  Bortz  susgests  that  the 
small  numbers  are  incapaole  of  being 
accurately  measured.  The  other  quantitative 
evidence  we  have  is  the  fees  generated. 
While  there  is  a  great  deal  of  criticism, 
particularly  by  PTV,  concerning  acceptance 
of  the  fee-genarated  method,  vn  see  no  other 
significant  evidence  to  dispute  the  claim  of 
the  Canadians. 

We  allocate  1%  of  the  Basic  Fund  to  the 
Canadians  for  the  years  1991  and  1992. 
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Report  at  140-141. 

In  light  of  this  language,  the  Register 
certified  questions  to  the  Panel  to 
determine  its  intent.  The  Register 
inquired  as  to  whether  the  Panel 
intended  "to  make  an  award  to  the 
Canadian  Claimants  on  the  basis  of  fee 
generation."  and.  if  so,  how  did  the 
Panel  "account  for  the  discrepancy 
between  1.1%  and  1.0%."  Certified 
questions  5-A.  5-B.  Finally,  if  the  Panel 
did  not  intend  to  use  fee  generation,  the 
Register  inquired  as  to  what  other 
factors  went  into  the  fashioning  of  the 
award. 

In  response,  the  Panel  stated  that  it 
"did  not  wish  to  use  a  fee  generation 
method."  Response  at  5.  Instead,  the 
Panel  noted  that  while  the  Canadian 
Claimants  requested  1.1%  of  the  Basic 
Fund,  it  was  "(our]  collective  judgment 
that,  based  on  past  proceeding,  an 
increase  of  one-third  (from  the  1989 
peicentage]  was  a  sufficient  increase,  so 
(we]  concluded  that  one  percent  was  the 
appropriate  marketplace  value."  Id.  The 
Panel  ccmcluded  by  stating  that  "(w]hile 
we  tried  to  distance  ourselves  from  the 
fee  generated  (sic)  method,  by  the  first 
sentence  in  the  second  quoted 
paragraph,  we  certainly  used  that 
method  in  reaching  our  conclusion."  Id. 

The  Canadian  Claimants  argue  that  it 
was  error  for  the  Panel  not  to  use  the  fise 
generation  approadi  and  award  the 
Canadian  Claimants  1.1%  of  the  Basic 
Fund  because  "the  Panel's  Report  and 
Response  indicate  that  they  accepted 
our  factual  findings  and 
conclusions. ..."  Canadian  Claimants 
Supplemental  Petition  Reply  at  3; 
Canadian  Claimants  Supplemental 
Petition  at  2-3.  Further,  the  Canadian 
Claimants  argue  that  the  Librarian  is 
prohibited  from  reducing  the  Canadians 
award  in  any  way  "because  no  party 
sought  its  reduction."  Canadian 
Claimants  Supplemental  Petition  at  2. 

In  reply.  Program  Suppliere  challenge 
the  Canadian  Claimants  contention  that 
their  award  cannot  be  reduced,  noting 
that  there  is  no  statutory  provision  in 
the  Copyright  Act.  unlike  the  Natural 
Gas  Act  and  Federal  Power  Acts,  which 
preclude  the  Librarian  fit>m  considering 
an  issue  or  award  not  raised  by  the 
parties.  Program  Suppliere 
Supplemental  Petition  Reply  at  2-3.  JSC 
submit  that  there  is  nothing  in  the 
Panel's  report  or  responses  to  the 
certified  question  that  indicate  that  the 
Panel  accepted  the  Canadian  Claimants' 
evidence  in  its  entirety,  and  that  to 
request  the  Librarian  at  this  stage,  and 
not  in  the  initial  petitions  to  modify,  for 
an  increase  in  award  is  untimely.  JSC 
Supplemental  Petition  Reply  at  7-8. 


Having  clarified  that  it  was  the 
Panel's  intention  to  award  the  Canadian 
Claimants  1.0%  of  the  Basic  Fund,  the 
award  is  reasonable.  The  Copyright 
Royalty  Tribunal  was  accorded  a 
substantially  broad  "zone  of 
reasonableness"  in  making  its 
determinations,  see  National 
Association  of  Broadcasters  v.  CRT,  772 
F.2d  922  p.C.  Gr.  1985).  and  the 
Canadian  Claimants'  award  falls  within 
this  zone,  since  they  received  0.75%  in 
the  1989  distribution  proceeding  and 
were  requesting  1.1%  in  this 
proceeding.  Further,  as  JSC  correctly 
point  out.  there  is  nothing  in  either  the 
Panel's  Report  or  Res[>onse  to  the 
certified  questions  that  indicates  that 
the  Panel  accepted  the  Canadians'  case 
in  its  entirety  and  intended  to  award 
them  their  requested  share  of  1.1%. 

H.  The  PBS  Bortz  Adjustment 

PBS  makes  a  technically  complex 
argument  alleging  that  the  Panel  acted 
arbitrarily  in  not  adjusting  its  Bortz 
share  in  this  proceeding.  PBS  submits 
that  the  Panel  should  have  made  an 
upward  adjustment  in  its  award  to 
account  for  the  fact  that  it  does  not 
receive  any  royalties  in  the  3.75%  Fimd. 
Although  PBS  made  a  similar 
adjustment  argument  to  the  Tribimal  in 
the  1989  proceeding,  which  was 
expressly  rejected  by  the  Tribunal.  PBS 
argues  that  it  presented  new  evidence 
and  argimient  for  adjustment  in  this 
proceeding,  thereby  precluding  the 
Panel  from  properly  relying  upon  the 
Tribunal's  rejection  rationale. 

The  Panel's  analysis  of  its  award  to 
PBS  b^ins  with  an  examination  of  the 
raw  niunbere  from  the  Bortz  survey  for 
the  PBS  category:  2.7%  of  the  royalty 
fund  for  1990,  2.9%  for  1991  and  3.0% 
for  1992.  Report  at  115-116.  The  Panel 
then  notes  the  principal  alignments 
made  by  PBS  for  adjusting  these 
numbers  upward.  The  first  adjustment 
was  something  called  the  zero  value 
methodology,  which  attempted  to 
account  for  the  cable  operator 
respondents  in  the  Bortz  survey  that  did 
not  acttially  import  a  distant  PBS  signal. 
The  Panel  accepted  this  adjustment, 
though  somewhat  reluctantly.  Report  at 
123  ("The  automatic-zero  adjustment 
proposed  by  Dr.  Fairley  troubles  the 
Panel.").  The  Panel  then  analyzed  PBS's 
analogous  marieetplace  adjustment 
argument,  giving  that  credit  as  well.  Id. 
Finally,  and  this  is  significant  to  PBS's 
claim  of  arbitrary  action,  is  the  Panel's 
handling  of  PBS's  proposed  adjustment 
to  accoimt  for  its  zero  award  in  the 
3.75%  Fund. 

PBS's  position  is  the  following:  The 
Bortz  stuvey  numbws,  even  after  the 
zero  value  methodology  and  analogous 


marketplace  adjustments,  ore  not 
accurate.  Unlike  the  other  claimants. 
PBS  does  not  receive  on  owerd  from  the 
3.75%  Fund  because  none  of  its  stations 
ore  carried  by  cable  operators  at  the 
3.75%  royalty  rate.  Thus.  PBS  only 
receives  an  award  from  the  Basic  Fimd, 
which  represents  ebout  75%  of  the  total 
royalty  pool  (the  3.75%  Fund 
representing  the  other  25%).  An  award 
of  6%  of  the  total  royalty  fund  (which 
represents  PBS's  adjusted  Bortz  share)  is 
only  6%  of  75%  of  the  total  fund,  since 
PBS  receives  no  3.75%  award.  Thus,  an 
award  of  6%  actually  wori^s  out  to  be 
less  than  6%  when  the  total  fund  is 
considered.  PBS  therefore  sulnnits  its 
award  must  be  raised  to  roughly  7% 
total,  so  that  its  award  when  the  total 
royalty  pool  is  considered  amounts  to 
6%.  PBS  Petition  to  Modify  at  &-8, 12. 

In  the  1989  proceeding,  the  Tribunal 
rejected  this  argument,  noting  that  the 
Bortz  survey  did  not  require  cable 
operators  to  allocate  value  to  program 
categories  based  on  their  actual 
compulsory  license  copyright  payments, 
but  rather  based  on  a  hypothetical 
programming  budget.  57  FR  15286, 
15295  (April  27, 1996).  The  operators 
were  therefore  allocating  PBS 
percentage  of  the  programming  budget 
on  100%  of  the  royalty  funds  in  this 
proceeding,  not  the  75%  of  the  funds 
that  PBS  alleges. 

PBS  now  submits  that  it  has  presented 
a  reconstituted  version  of  its  adjustment 
argument  in  this  proceeding,  arguing 
that  not  only  is  it  mtitled  to  an 
adjustment  of  the  Bortz  results,  but  that 
all  parties  must  be  adjusted  upward. 
PBS  Petition  to  Modify  at  10.  The  Panel 
rejected  this  argument  "for  the  same 
reason  given  by  the  Tribunal  in  the  1989 
proceeding."  Report  at  124.  PBS  asserts 
that  the  Panel  acted  arbitrarily  in 
applying  this  reasoning  because  PBS 
submits  that  it  has  presented  a  new 
argument,  with  attending  evidence 
showing  how  the  other  parties'  shares  of 
the  Basic  Fund  must  be  adjusted 
upwards  to  reflect  their  true  Bortz 
shares. /d.  at  11. 

NAB  concurs  with  PBS's  logic,  and 
believes  that  they,  too,  are  entitled  to  an 
upward  adjustment.  NAB  Reply  at  24. 
JSC  states  that  if  PBS's  Bortz  share  goes 
up,  its  share  must  increase  as  well.  JSC 
Reply  at  51-52.  Devotional  Claimants 
do  not  address  PBS's  argument.  The 
Canadian  Claimants  and  Program 
SuppUers  object  to  PBS's  position, 
submitting  that  it  is  nothing  more  than 
a  rehash  of  the  ai^gument  made  to  the 
Tribimal  in  1989.  Canadian  Claimants 
Reply  at  13-14;  Program  Suppliers 
Reply  at  11-12.  Program  Suppliere 
aigue  that  PBS's  asserted  difference 
between  adjusting  only  its  share  of  the 
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Basic  Fund  in  the  1989  procaeding,  and 
adjusting  all  parties  share  in  the  current 
proceeding,  is  "a  distinction  without 
substance."  Program  Suppliers  Reply  at 
15.  They  note  that  no  matter  the 
adjustment,  the  Panel  did  not  accept 
PBS's  Bortz  share  as  determinative  of  its 
award,  nor  did  it  announce  an  intention 
to  do  so.  Because  it  did  not  accept  Bortz 
as  determinative,  PBS's  post-Panel 
adjustment  is  not  proper.  Id. 

The  Panel  did  not  act  arbitrarily  in 
rejecting  PBS's  Bortz  adjustment  for  the 
same  reasons  articulated  by  the  Tribunal 
in  1989.  Whether  an  adjustment  in  the 
Basic  Fund  award  is  made  for  only  one 
party  (PBS),  or  all  parties,  the  approach 
used  in  the  Bortz  survey  itself  remain 
unchanged.  As  in  the  1989  proceeding, 
Bortz  did  not  ask  cable  operators  to  bue 
their  program  share  allocation  according 
to  the  royalties  they  actually  paid.  Thus, 
in  awarding  PBS  programming  a 
specific  share,  a  cable  operator  did  not 
take  into  account  that  its  stated  share 
only  applied  to  the  Basic  Fund  and  not 
the  3.75%  Fund,  since  PBS  does  not 
receive  a  3.75%  share.  The  Bortz  survey 
numbers  therefore  do  not  necessarily 
require  the  adjustment  demanded  by 
PBS.  Thus,  the  Panel  was  reasonable  in 
adopting  the  Tribunal's  1989  rationale 
because  PBS's  argiunent,  and  the  design 
parameters  of  the  Bortz  survey,  were 
fundamentally  the  same. 

Furthermore,  as  Program  SuppUers 
correctly  note,  the  Panel  did  not  state 
that  it  was  using  PBS's  Bortz  numbers 
as  the  sole  means  of  determining  its 
award.  In  fact,  the  Panel  awarded  PBS 
a  share  that  is  less  than  the  imadjusted 
Bortz  survey  numbers.  Had  the  Panel 
stated  that  it  was  attempting  to  award 
PBS  its  Bortz  share,  then  PBS's 
argiunent  might  have  some  validity. 
However,  since  the  Panel  did  not.  it  did 
not  act  arbitrarily  in  denying  PBS's 
requested  adjustment. 

I.  The  Unified  Award 

One  issue  that  troubled  the  Register  in 
her  review  of  the  Panel's  Report  was  its 
decision  to  make  the  same  award  to 
each  party  for  all  three  years,  Report  at 
26,  even  though  some  of  the  parties  had 
requested  different  awards  for  different 


years  and  had  presented  different 
evidence  for  each  year  to  support  those 
requests.  See,  e.g..  Direct  Cue  of  JSC 
(requesting  Basic  Fimd  awards  of  31% 
for  1990,  33%  for  1991  and  35%  for 
1992). 

The  Register  certified  a  question  to 
the  Panel  regarding  its  decision  to  make 
a  unified  award.  The  Register  asked 
whether  the  parties  had  stipulated  that 
they  wanted  a  unified  award  for  the 
period,  and  if  so.  where  was  that  in  the 
record.  The  Register  then  asked  if  the 
parties  did  not  so  stipulate,  what  were 
the  reasons  supporting  the  Panel's 
decision.  Certified  questions  2-A,  2-B, 
and2-C. 

In  response,  the  Panel  stated: 

The  pozties  advised  the  Panel  during  the 
couTM  of  the  proceedings  that  the  Panel 
could  either  make  three  separate  awards  or 
one  combined  award.  The  Panel  choee  the 
latter.  The  Panel  cannot  point  specifically  to 
a  page  in  the  record  that  cays  that.  It  is  not 
certain  that  when  that  statement  was  made 
the  court  reporter  recorded  that  statement. 
However,  the  Panel's  understanding  is 
supported  by  the  fact  that  none  of  the 
claimants  objected  to  the  single  award. 
Response  at  4. 

Surprisingly,  none  of  the  parties 
commented  upon  the  Panel's  answer  in 
either  their  supplemental  petitions  or 
replies. 

Section  111  of  the  Copyright  Act 
establishes  that  the  Copyright  Office 
shall  collect  cable  compulsory  license 
fees  semiaimually,  but  that  the 
distribution  of  those  fees  shall  be 
annual.  Each  July,  claimants  file  their 
claims  to  the  previous  year's  royalties. 
Distributions  then  occur  annually. 
Where  there  are  no  controversies,  the 
entire  year's  fund  is  distributed.  Where 
there  are  controversies,  the  Librarian  of 
Congress  convenes  a  CARP  to  resolve 
those  disputes. 

The  statute  describes  the  distribution 
of  royalties  in  terms  of  an  annual 
process.  The  statute  is  silent  as  to 
whether  more  than  one  year's  fund  may 
be  combined  into  a  single  distribution 
process.  Both  the  Library  and  all  of  the 
parties  in  this  proceeding  beUeve  that  a 
consolidation  of  proceedings  is 
permissible  and  proper,  and  that  was 


done  in  this  proceeding  by 
consolidating  the  1990. 1991  and  1992 
cable  royalty  funds  into  a  single 
proceeding.  60  FR  14971  (March  21, 
1995).  The  statute  is  also  silent  as  to 
whether,  in  a  consolidated  proceeding, 
a  unified  award  may  be  made.  At  the 
beginning  of  this  proceeding,  it  is 
apparent  that  the  parties  assiuned  that 
the  Panel  would  be  making  separate 
awards  to  each  of  the  claimants  for  each 
of  the  three  years,  since  they  presented 
separate  evidence  for  each  year  and 
requested  di^rent  percentages  of 
royalties  for  each  year.  However,  that 
assxunption  apparently  changed 
somewhat  during  the  course  of  the 
proceedings,  and  only  some  of  the 
parties  continued  to  present  evidence 
for  separate  awards  in  their  proposed 
findings.  See  Proposed  Findings  of  JSC. 
Further,  in  its  response  to  the  certified 
questions,  the  Panel  stated  that  a 
representation  was  made  during  the 
course  of  the  proceedings  that  a  unified 
award  could  be  made.  None  of  the 
parties  have  challenged  the  accuracy  of 
the  Panel's  statement  in  their 
supplemental  petitions. 

It  is  telling  that  none  of  the  parties 
have  challenged  the  Panel's  unified 
award,  even  when  expressly  presented 
the  opportunity  to  do  so  on  two 
occasions  through  the  original  and 
supplemental  petitions  to  modify.  The 
cable  royalties  involved  in  this 
proceeding  are,  of  course,  their  money, 
and  apparently  none  of  them  have  a 
problem  with  the  unified  award. 
Because  the  statute  is  silent,  it  cannot  be 
said  that  the  Panel  acted  contrary  to  the 
provisions  of  the  Copyright  Act. 
Likewise,  it  cannot  be  said  that  the 
Panel  acted  arbitrarily  when  all  of  the 
parties  in  this  proceeding  have 
supported,  if  not  in  fact  requested,  the 
making  of  a  unified  award. 

Conclusion 

For  the  above  stated  reasons,  the 
Register  recommends  that  the  following 
should  be  the  percentages  for 
distribution  of  the  1990-1992  cable 
compulsory  license  royalties: 


Basic 


3.75% 


Syndex 


1990: 

Program  Suppliers  ... 

JSC 

NAB  

Music  Claimants 

PBS  

Devotional  Claimants 

CaruKiian  Claimants  . 
1991-1992: 

Program  Suppliers  ... 

JSC 


52.6336250 

28.2355000 

7.1820600 

4.5000000 

5.5049750 
1.1938500 
0.7500000 

52.5250000 
2a  1725000 


56.0125439 

31.1605620 

7.1688409 

4.5000000 

0.9080532 
0.2500000 

56.0131375 
31.2299325 


95.5000000 


4.5000000 


95.5000000 
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NAB 

Music  Claimants 

PBS  

Devotional  Claimants 
CaruKJian  Qaimanls  . 


Basic 


7.1625000 
4.5000000 

5.4912500 
1.1937500 
0.9560000 


3.75% 


7.1625000 
4.5000000 

0.9072500 
0.1871800 
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Syr«dex 


4.5000000 


n.  Order  of  tke  Librarian  of  Congress 

Having  duly  considered  the 
recommendation  of  the  Register  of 
Copyrights  regarding  the  report  of  the 
Copjrright  Arbitration  Royalty  Panel  in 
the  distribution  of  the  1990-1992  cable 
royalty  funds,  the  Librarian  of  Congress 


1990: 

Program  Suppliers  .... 

JSC „„. 

NAB „ 

Music  Claimants 

PBS  

Devoiionai  Claimants 

Car^adian  Claimants  .. 
1991-1992: 

Program  Suppliers  .... 

JSC 

NAB 

Music  Claimants 

PBS  

Devotional  Claimants 

Canadian  Claimants  .. 


fully  endorses  and  adopts  her 
recommendation  to  accept  the  Panel's 
decision  in  pari  and  reject  it  in  pari.  For 
the  reasons  stated  in  the  Register's 
recommendation,  the  Librarian  is 
exercising  his  authority  under  17  U.S.C. 
802(f)  and  is  issuing  an  order  setting  the 
distribution  of  cable  royalty  fees.  After 


deducting  National  Public  Radio's 
0.18%  share  per  its  agreement  with  the 
other  parties  to  this  proceeding,  FT  IS 
ORDERED  that  the  1990-1992  cable 
compulsory  license  royalties  shall  be 
distributed  according  to  the  following 
percentages: 


Basic 


52.6336250 

28.2355000 

7.1820500 

4.5000000 

5.5049750 
1.1938500 
0.7500000 

52.5250000 

28.1725000 

7.1625000 

4.5000000 

5.4912500 
1.1937500 
0.9550000 


3.75% 


56.0125439 

31.1605620 

7.1688409 

4.5000000 

0.9080532 
0.2500000 

56.0131375 

31.2299325 

7.1825000 

4.5000000 

0.9072500 
0.1871800 


Syndex 


95.5000000 
4.5000000 

95.5000000 
4.5000000 


As  provided  in  17  U.S.C.  802(g).  the 
period  for  appealing  this  Order  to  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  is  30  days 
from  the  effective  date  of  this  Order. 

Dated:  October  22, 1996. 

So  Recommended. 
Marybeth  Peters. 
Register  of  Copyrights. 

So  Accepted  and  Ordered. 
James  H.  Billii^on, 
The  Librarian  of  Congress. 
[FR  Doc.  96-27573  FUed  10-25^96;  8:45  am] 

SaXSM  COK  141ft-»-P 


NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Senior  Executive  Service;  Performance 
Review  Board;  Members 

AGENCY:  National  Capital  Planning 

Commission. 

ACTKM:  Notice  of  Members  of  Senior 

Executive  Service  Performance  Review 

Board. 

SUIMARY:  Section  4314(c)  of  Title  5, 
U.S.C.  (as  amended  by  the  Civil  Service 
Reform  Act  of  1978)  requires  each 
agency  to  establish,  in  accordance  Mdth 


regulations  prescribed  by  the  Office  of 
Personnel  Mantigement,  one  or  more 
Performance  Review  Boards  (PRB)  to 
review,  evaluate  and  make  a  final 
recommendation  on  performance 
appraisals  assigned  to  individual 
members  of  the  agency's  Senior 
Executive  Service.  The  PRB  established 
for  the  National  Capital  Planning 
Commission  also  makes 
recommendations  to  the  agency  head 
regarding  SES  Performance  awards, 
ranks  and  bonuses  and  recertification. 
Section  4314(c)(4)  requires  that  notice  of 
appointment  of  Performance  Review 
Board  members  be  pubUshed  in  the 
Federal  Register. 

The  following  persons  have  been 
appointed  to  serve  as  members/ 
alternates  of  the  Performance  Review 
Board  for  the  National  Capital  Planning 
Commission:  Reginald  W.  Griffith, 
Eugene  Kinlow,  Gary  F.  Davis.  Patricia 
G.  Nony.  Patricia  Comwell-Johnson, 
and  Hilda  Rodriguez,  from  October  28, 
1996  to  October  28. 1998. 

DATE:  October  28, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  M.  Harshaw,  Executive  Officer, 
National  Capital  Planning  Commission, 
801  Pennsylvania  Ave,  N.W.,  Suite  301, 


Washington,  D.C.  20576,  (202)  482- 
7213. 

Sandra  H.  Shapiro. 

General  Counsel. 

[FR  Doc.  96-27601  Filed  10-25-96;  8:45  am] 

BMXMQ  CODE  7S«-0a-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Panel  for  Cell  Biology;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Cell  Biology 
(1136>— (Panel  B). 

Date  and  Time:  November  13-15. 1996, 
8:30  a.m.  to  6:00  p.m. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Eve  Barak  or  Dr.  Eliot 
Herman,  Program  Directors  for  the  Cell 
Biology  Program,  National  Science 
Foundation.  Room  655  South,  Arlington,  VA 
22230.  Telephone:  703/306-1442. 
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Purpose  of  Meeting:  To  provide  advice  and 
recommendafions  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  rwsearch 
proposals  submitted  to  the  Cellular 
Organization  Program  as  part  of  the  selection 
process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  96-27507  Filed  10-2S-96;  8:45  am) 

■ILUNQ  COOC  796S-01-M 


Advisory  Commlttae  for  Computer  and 
Information  Science  and  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Cksmmittee  for  Computer 
and  Information  Science  and  Elngineering. 

Date  and  Time:  November  12.  1996;  8:30 
a.m.  to  5:00  p.m.:  November  13.  1996;  8:30 
a.m.  to  2:30  p.m. 

Place:  4201  Wilson  Blvd  ,  Arlington,  VA 
22230.  Room  1235. 

Type  of  Meeting:  Open. 

Contact  Person:  Odessa  Dyson, 
Administrative  Officer,  Office  of  the 
Assistant  Director,  Directorate  for  Computer 
and  Information  Science  and  Engineering 
(CISE),  National  Science  Foundation.  4201 
Wilson  Blvd  ,  Arlington.  VA  22230 
Telephone:  (703)  306-1900 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  CISE  community,  to  provide  advice  to 
the  .Assistant  Director/CISE  on  issues  related 
to  long  range  planning,  and  to  form  ad  hoc 
subcommittees  to  carry  out  needed  studies 
and  tasks 

Agenda: 

(1)  Discuss  reports  of  QISE  Research  and 
Education  and  Human  Resources  Review 
Team  Reports 

(2)  Review  status  of  CISE  Organizational 
Review  Committee  Report 

(3)  Dtscu.<:s  status  of  CISE  and  NSF  Strategic 
Planning 

Dated:  October  21.  1996 
M.  Rebecca  Winkler. 
Committef  Manngement  Officer. 
|FR  Doc  96-27513  Filed  10-25-96,  8:45  ami 

BILUNO  COOC  75S(M)1-M 


Special  Emphasis  Panel  In  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Engineering  Education  and  Centers. 

Date/Time:  November  14. 1996.  7:30  a.m.- 
5:30  p.m. 

Place:  National  Science  Foundation.  Room 
580.  4201  Wilson  Boulevard.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mary  Poats.  Program 
Manager,  Engineering  Education  and  Centers 
Division.  National  Science  Foundation, 
Room  585.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop>osals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Combined  Research- 
Curriculum  Development  Program. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  9^27512  Filed  10-25-96:  8:45  ami 

BILUNO  COOC  79aa-01-M 


Advisory  Committee  for  Geosclences 
(1755);  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  Law  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Dates:  November  13-14,  1996. 

Time:  8:30  a.m.-5.00  p.m. 

Place:  Room  1235,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Thomas  ).  Baerwald. 
Deputy  Assistant  Director  for  Geosciences, 
Suite  705,  National  Science  Foundation, 
4201  WilsQn  Boulevard,  Arlington.  Virginia 
22230, 703-306-1502 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  research,  education,  and  human 
resources  development  in  the  geosciences. 

Agenda: 
NSF  update  from  the  Director  and/or  Deputy 

Director 
GEO  update  from  the  Assistant  Director  for 

Geosciences 


GEO  long-range  planning 

GEO  COVs  for  FY  1996  (Earth  Sciences  and 

Upper  Atmosphere) 
Mangement  of  interdisciplinary  science 

linking  GEO  and  other  directories 
Developments  in  geoscience  education 

plaiming 
Strategies  for  working  within  the  GPRA 

framework 
Merit  Review  criteria  and  process 

Note:  A  detailed  agenda  will  be  posted  on 
the  NSF  Homef>age  approximately  one  week 
prior  to  the  meeting  on  http:// 
www.geo.nsf.gov/adgeo/advconmi/start.btm 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-27509  Filed  10-25-96;  8:45  am] 

BM.LMO  COOC  7S6»-01-4I 


Advisory  Committee  for  Mathematical 
and  Physical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Dote  and  Time:  November  14. 1996  8:00 
am-5:00  pm;  November  15.  1996  8:00  am- 
12:00  pm. 

Place:  University  of  California  at  San 
Diego.  9500  Oilman  Drive,  Faculty  Club,  La 
jolla.  California  92093. 

Type  of  Meeting:  Open. 

Contact  Person:  Adriaan  de  Graaf,  Acting 
Executive  Officer,  MPS,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230  Telephone:  (703)  306- 
1802. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Meeting  Purpose:  To  provide  advice  and 
recommendations  on  development  of  MPS 
strategic  planning  mechanisms:  provide 
advice  on  the  appropriateness  of  current 
disciplinary  boundaries;  evaluate  the  current 
MPS  interfaces  with  academia  and  industry: 
and  advise  on  methods  of  achieving  overall 
program  excellence  in  MPS. 

Agenda 

November  14,  1996 

AM 

Introductory  Remarks 

Discussion  on  Future  MPS  Plans  and 

Initiatives 
Panel  Discussion  on  University/Industry 

Partnerships 
PM 
Working  Group  Meetings 

November  15.  1996 

AM 
Reports  from  Working  Groups 
Discussion/Summary  of  Issues 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  96-27511  Filed  10-25-96;  8:45  am) 

BILUNO  COOC  7saa-oi-M 
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Special  Emphasis  Panel  in 
Mathematical  Scienees;  Notice  of 
Meeting 

In  accordance  with  the  federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  Time:  November  14-16, 1996; 
8:30  A.M.  until  4:00  P.M. 

Place:  Room  320,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Sidney  Graham, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1876. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposal 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  AlgeBra  and  Number  Theory 
Program,  as  part  of  the  selection  process  for 
awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
5S2b(c)  (4)  and  (6)  of  the  Govenmient  in  the 
Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-27510  Filed  10-25-96:  8:45  am] 
MLLMQ  OOOC  78«a-01-H 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Communication. 

Date  and  Time:  November  12, 1996,  8:00 
a.m.  to  6:00  p.m.,  November  13,  1996,  8:00 
a.m.  to  8:00  p.m. 

Place:  Room  320,  National  Science 
Foundation,  4201  Wilson  Boulevard, . 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Nora  Sabelli,  Senior 
Program  Director,  4201  Wilson  Boulevard, 
Room  855,  Arlington,  VA  22230.  Telephone 
(703)  306-1651. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Applications  of  Advanced 


Technologies  Program  and  Research  in 
Teaching  and  Leaning  Program. 

Reason  for  Closing:  Because  the  proposals 
reviewed  include  information  of  a 
proprietary  or  confidentiad  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C  552b(c),  Government 
in  the  Sunshine  Act 
M.  Rebecca  Walker, 
Committee  Management  Officer. 
(FR  Doc.  96-27508  Filed  10-25-96;  8:45  am] 

BILUNO  COOC  7866-01-M 


Advisory  Committee  for  Social, 
Behavioral,  and  Economic  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Advisory  Committee  for  Social, 
Behavioral,  and  Economic  Sciences  (1171). 

Date  and  Time:  November  18, 1996;  9:00 
a.m. — 5:00  p.m.;  November  19, 1996;  8:30 
a.m. — 12:00  noon. 

P7ace:  Room  375,  NSF.  4201  Wilson  Blvd., 
Arlington,  Va.  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Alice  Mason,  * 
Executive  Secretaiy;  Directorate  for  Social 
Behavioral,  and  Economic  Sciences,  NSF, 
Suite  90S;  4201  Wilson  Blvd.,  Arlington,  Va. 
22230.  Telephone:  (703)  306-1741. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  National  Science 
Foundation  on  major  goals  and  policies 
pertaining  to  SBE  programs  and  activities. 

Agenda:  Discussions  on  role  and  directives 
of  the  NSF  Directorate  for  Social,  Behavioral 
and  Economic  Sciences. 

Dated:  October  21, 1996. 
M.  Rdiecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-27514  Filed  10-25-96;  8:45  am] 

BILLmO  COOC  7S65-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing  in  Florida:  Aviation 
Accident 

In  connection  with  its  investigation  of 
the  accident  involving  Valujet  Airlines, 
Inc.,  Flight  592.  DC-9-32.  N904VJ,  near 
Miami,  Florida,  May  11, 1996,  the 
National  Transportation  Safety  Board 
will  convene  a  public  hearing  at  9:30 
a.m.,  (est)  on  November  18, 1996,  in  the 
East  Hall,  Radisson  Centre  at  the 
Radisson  Mart  Plaza  Hotel,  located  at 
777  N.W.  72nd  Avenue,  Miami,  Florida 


33126.  For  more  information,  contact 
Alan  Pollock,  Office  of  Public  Affairs, 
Washington,  D.C.  20594,  telephone 
(202)  314-6100. 

Dated:  October  22. 1996. 
BeaHardeity, 

Federal  Register  Uaison  Officer. 
[FR  Doc.  96-27542  Filed  10-25-96;  8:45  am] 
HLUNQ  OOOC  TB33-ei-# 


NUCLEAR  REGULATORY 

[Docket  No.  40-4492] 

Wyoming  Department  of 
Environmental  Quality 

AOENCY:  Nuclear  Regulatory 
Conunission. 

ACTION:  Notice  of  issuance  of 
Confirmatory  Order  to  the  Wyoming 
Department  of  Environmental  Quality  to 
complete  reclamation  of  American 
Nuclear  Corporation's  Gas  Hills, 
Wyoming,  site. 

SUMMARY:  Notice  is  hereby  given  that 
the  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards  has  issued  a 
Confirmatory  Order  to  the  State  of 
Wyoming,  Department  of  Environmental 
Qiiality,  requiring  completion  of  the 
reclamation  of  the  American  Nuclear 
Corporation's  Gas  Hills,  Wyoming, 
uranium  mill  and  tailings  site. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Hooks,  Uranium  Recovery 
Branch,  Mail  Stop  T-7J9,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone  (301)  415-7777. 
SUPPLEMENTARY  INFORMATION:  The 
Wyoming  Department  of  Environmental 
Quality  (WDEQ)  has  undertaken  to 
complete  the  reclamation  of  the 
American  Nuclear  Corporation's 
(ANC's)  Gas  Hills,  Wyoming,  site  which 
is  presently  licensed  under  NRC  Source 
Materials  License  No.  SUA-667, 
originally  issued  to  Federal  American 
Partners  in  1971  pursuant  to  10  CFR 
Part  40.  The  site  is  located  in  the  Gas 
Hills  mining  district  in  central 
Wyoming  about  85  miles  west  of  Casper. 
The  licensed  site  encompasses 
approximately  550  acres  of  land,  of 
which  approximately  140  acres  consist 
of  the  decommissioned  mill  site  and 
two  taiUngs  ponds  that  are  undergoing  . 
reclamation.  The  remainder  of  the  site  is 
semi-arid  land  that  has  minimal  value 
for  livestock  grazing.  Reclamation  of  the 
mill  site  was  commenced  in  1988. 

The  current  licensee  and  site  owner  is 
ANC,  which  announced  on  May  9,  1994, 
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that  it  was  discontinuing  operations  and 
going  out  of  business.  WDEQ  informed 
the  NRC  on  )uly  21.  1994.  that  it  was 
prepared  to  complete  reclamation  of  the 
site  and  had  initiated  bond  forfeittire. 
The  Wyoming  Environmental  Quality 
Council  forfeited  ANC's  reclamation 
bond  to  WDEQ  by  Order  dated  October 
5, 1994.  It  is  understood  that  the  State 
of  Wyoming,  through  WDEQ,  is 
reclaiming  the  site  with  proceeds  from 
the  reclamation  bond  forfeiture  on 
October  5. 1994,  and  that  the  state  has 
been  spending  its  funds  thereafter  on 
reclamation  at  the  site.  WDEQ  has  hired 
a  consultant  to  design  final  reclamation 
plans  for  ANC's  Gas  Hills  site. 

Any  person  adversely  affected  by  the 
Confirmatory  Order,  other  than  WDEQ, 
may  request  a  bearing  within  20  days  of 
its  issuance.  Where  good  cause  is 
showm,  consideration  will  be  given  to 
extending  the  time  to  request  a  hearing. 
A  request  for  extension  of  time  must  be 
made  to  the  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and 
include  a  statement  of  good  cause  for 
the  extension.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN:. 
Chief,  Docketing  and  Service  Section, 
Washington,  DC  20555-0001.  Copies 
also  shall  be  sent  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001:  to  the  Assistant  General  Counsel 
for  Hearings  and  Enforcement  at  the 
same  address:  to  the  Regional 
Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arhngton, 
Texas  76011-«064:  and  to  the  Land 
Quality  Division  Administrator,  WDEQ, 
Herscbler  Building,  122  West  25th 
Street,  CJieyenne,  Wyoming  82002.  If 
such  a  person  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained.  In  the  absence  of  any 
lequest  for  hearing,  the  requirements 
specified  shall  be  final  20  days  from  the 
date  of  this  Order  without  further  order 
or  proceedings. 

The  Confirmatory  Order  is  available 
for  public  inspection  and  copying  at  the 
NRC  Public  Document  Room,  in  the 


Gehnan  Building.  2120  L  Street  NW.. 
Washington,  DC  20S5S. 

Dated  at  Rockville.  Maryland,  this  21it  day 
ofOrtolMr  1996. 

For  the  Nuclaar  Regulatory  Conunission. 
loMph  J.  Holonkh. 

Chief,  Uranium  Recovery  Branch,  Division 
of  Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  96-275«0  Filed  10-25-96:  8:45  am] 

MLLMOOOM  TWa  01-P 


[Doctot  No.  SO-282] 

Environmental  Asaessment  an<^ 
Finding  of  No  Significant  impact 
Regarding  Tonninatton  of  Faciiity 
Ucanaa  No.  R-10Q  Bflgham  Young 
University  L-77  Reaaarch  Reactor 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  Order  terminating 
Facility  License  No.  R-109  for  the 
Brigham  Young  University  (BYU  or  the 
licensee)  L-77  Research  Reactor  located 
on  the  licensee's  campus  in  I*rovo,  Utah 
in  accordance  with  the  application 
dated  June  28,  1990.  as  supplemented 
on  July  2, 1991;  March  9,  1992;  April  15. 
1994;  and  May  30,  October  9,  and 
December  7,  1995. 

Environmental  Aawtament 

Identification  of  Proposed  Action 

By  appUcation  dated  )une  28, 1990,  as 
supplemented  on  )uly  2, 1991,  and 
March  9.  1992,  the  licensee  requested 
authorization  to  dismantle  the  BYU  L- 
77  Research  Reactor,  and  dispose  of  its 
component  parts  in  accordance  %vith  the 
proposed  decommissioning  plan.  The 
July  2,  1991,  submittal  also  requested 
authorization  to  terminate  Facility 
License  No.  R-109.  Following  an  "Order 
Approving  Decommissioning  Plan  and 
Authorizing  Decommissioning,"  dated 
Jul}  23,  1992  (57  FR  33979),  the  licensee 
completed  the  dismantlement  and 
submitted  a  final  survey  report  dated 
April  15.  1994,  as  supplemented  on  May 
30.  October  9.  and  December  7,  1995. 
Representatives  of  the  Oak  Ridge 
Institute  for  Science  and  Education 
(ORISE),  under  contract  to  NRC, 
conducted  a  survey  of  the  facility  on 
April  10  and  11.  1996.  The  survey  is 
documented  in  an  ORISE  report, 
"Radiological  Survey  for  the  Brigham 
Young  University  L-77  Research 
Reactor  Provo.  Utah."  dated  June  1996. 
NRC  Region  IV  staff,  in  a  memorandum 
dated  July  15.  1996.  found  that  the 
ORISE  report  findings  support  the  data 
developed  m  the  licensee  final  survey 
report. 


The  Need  for  the  Proposed  Action 

In  order  to  release  the  facility  for 
unrestricted  access  and  use.  Facility 
License  No.  R-109  must  be  terminated. 

Environmental  Impact  of  License 
Termination 

The  licensee  indicates  that  the 
residual  contamination  and  dose 
exposures  comply  with  the  criteria  of 
Regulatory  Guide  1.86.  Table  1,  which 
estabUshes  acceptable  residual  surface 
contamination  levels,  and  the  e;q}osure 
limit,  established  by  the  NRC  sta^,  of 
less  than  5  micro-R/hr  above 
background  at  1  meter.  The  NRC 
verified  these  measurements.  The  NRC 
finds  that,  since  these  criteria  have  been 
met.  there  is  no  significant  impact  on 
the  environment,  and  the  facility  can  be 
released  for  unrestricted  use. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  oirrent  environmental  impacts  and 
would  deny  release  of  the  site  for 
unrestricted  use  and  require 
continuance  of  the  facility  license.  The 
enviroiunental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar.  Since  the  contaminated  and 
activated  reactor  and  component  parts 
have  been  dismantled  and  disposed  of 
in  accordance  with  NRC  regulations  and 
guidelines,  there  is  no  alternative  with 
less  of  an  environmental  impact  than 
the  termination  of  Facility  License  No. 
R-109. 

Agencies  and  Persons  Consulted 

'  Personnel  fit>m  the  Oak  Ridge 
Institute  of  Science  and  Education  (an 
NRC  contractor)  conducted  the 
confirmatory  survey  for  the  BYU  L-77 
Research  Reactor.  "The  staff  consulted 
with  the  Utah  State  official  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

The  NRC  has  determined  not  to 
prepare  an  Environmental  Impact 
Statement  for  the  proposed  action.  On 
the  basis  of  the  foregoing  Environmental 
Assessment,  the  NRC  has  concluded 
that  the  issuance  of  the  Order  will  not 
have  a  significant  effect  on  the  quaUty 
of  the  human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
termination  of  Facility  License  No.  R- 
109.  dated  June  28,  1990,  as 
supplemented.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Diocument  Room, 
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2120  L  Street.  N.W..  Washington.  D.C. 
20037. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiaa, 
Director,  Non-Power  Reactors  and 
Deconunissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  96-27561  Filed  10-25-96;  8:45  am] 
BLLJNQ  COOE  7SM>-ei-P 

[Docliet  No.  50-325  wid  50-324] 

Carolina  Power  &  Ugiit  Company, 
Brunswicii  Steam  Electric  Plant,  Units 
1  and  2;  Environmental  Asaessment 
and  Finding  of  No  Significant  impact 

The  U.  S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
is  considering  issuance  of  amendments 
to  Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62  issued  to  Carolina 
Power  &  Light  Company  (CP&L  or  the 
licensee)  for  operation  of  the  Bnmswick 
Steam  Electric  Plant  (BSEP),  Units  1  & 
2.  located  in  Brjmswick  County.  North 
Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment 
addresses  potential  environmental 
issues  related  to  Carolina  Power  &  Light 
Company's  (CP&L)  application  to  amend 
the  BSEP.  Units  1  and  2,  Operating 
Licenses.  The  proposed  amendments 
would  increase  the  licensed  core 
thermal  power  from  2436  megawatts 
thermal  (MWt)  to  2558  MWt,  which 
represents  an  increase  of  5  percent  over 
the  current  licensed  power  level.  This 
request  is  in  accordance  with  the 
generic  boiling  water  reactor  (BWR) 
power  uprate  program  (Reference  1) 
established  by  the  General  Electric 
Company  (GE)  and  approved  by  the 
NRC  staff  in  a  letter  dated  September  30, 
1991  (Reference  2). 

The  proposed  action  involves  NRC 
issuance  of  license  amendments  to 
uprate  the  authorized  power  level  by 
changing  the  Operating  Licenses, 
including  Appendix  A  (Technical 
Specifications).  The  proposed  action  is 
in  accordance  with  the  licensee's 
application  for  amendment  dated  April 
2, 1996  (Reference  3),  as  supplemented 
by  an  earlier  submittal  dated  November 
20, 1995  (Reference  4),  and  by 
subsequent  submittals  dated  July  1, 
1996  (Reference  5).  July  30, 1996 
(Reference  6).  August  7. 1996  (Reference 
7).  September  13,  1996  (Reference  8), 
September  20, 1996  (Reference  9). 
October  1. 1996  (Reference  10).  October 


22, 1996  (BSEP  96-0392)  (Reference  11), 
and  October  22. 1996  (BSEP  96-0403) 
(Reference  12). 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
authorize  CP&L  to  increase  the  potential 
electrical  output  of  the  BSEP  by 
approximately  40.5  megawatts  per  unit, 
thus  providing  additional  electrical 
power  to  service  CP&L's  grid. 

Environmental  Impacts  of  the  Proposed 
Action 

The  "Final  Environmental  Statement" 
(FES)  related  to  operation  of  BSEP.     ' 
Units  1  and  2  (Reference  13)  assumed  a 
maximum  reactor  power  level  of  2550 
MWt  per  unit  in  calculating  releases  of 
radioactivity  in  effluents.  'The  licensee 
submitted  a  nonradiological 
enviromOental  assessment  (Enclosure  3 
to  Ref.  4)  supporting  the  proposed 
power  uprate  action  and  provided  a 
summary  of  its  conclusions  concerning 
the  radiological  and  noiuadiological 
environmental  impacts  (Enclosure  3  to 
Ref.  3)  of  the  proposed  action.  As 
described  in  a  July  1. 1996,  response  to 
NRC  staff  questions  (Enclosure  1  to  Ref. 
5),  evaluations  performed  by  the 
licensee  show  no  changes  to  the 
conclusions  of  the  FES  (Ref.  13)  as  a 
residt  of  power  uprate. 

A  summary  of  the  nom-adiological 
and  radiological  effects  on  the 
environment  that  may  result  from  the 
proposed  amendments  is  provided 
below. 

Nonradiological  Environmental 
Assessment 

As  presented  in  the  following 
evaluation,  the  proposed  power  uprate 
will  not  change  the  method  of 
generating  electricity  nor  the  method  of 
handling  any  influents  from  the 
environment  or  nonradiological 
effluents  to  the  environment.  Therefore, 
no  new  or  different  types  of 
nonradiological  environmental  impacts 
are  expected.  The  evaluation  is  based 
upon  information  provided  by  the 
licensee  in  a  September  1995  GE 
licensing  topical  report  supporting  the 
BSEP  power  uprate  (Reference  14)  and 
in  Enclosure  3  of  Reference  4. 

The  BSEP  uses  a  once-through 
circulating  water  system  for  dissipating 
heat  from  the  main  turbine  condensers. 
This  cooling  system  withdraws  water 
fitjm  the  Cape  Fear  River  through  a  3- 
mile  long  intake  canal.  The  heated  water 
is  discharged  to  the  Atlantic  Ocean  after 
it  travels  through  a  6-miIe  long  canal.  A 
pumping  station  at  the  end  of  the  canal 
pumps  the  water  2000  feet  off  of  the 
beach  through  pipes.  The  National 
Pollutant  Discharge  Elimination  System 


(NPDES)  permit,  issued  on  October  1, 
1996.  by  the  State  of  North  Carolina 
Department  of  Natiu^  Resources  and 
Commimity  Development,  specifies 
requirements  applicable  to 
noru'adiological  effluents  released  from 
the  BSEP.  No  changes  or  other  action 
relative  to  the  NPDES  Permit  are 
required  to  implement  power  uprate  at 
the  Brunswick  Plant. 

The  NPDES  permit  currently  allows 
the  withdrawal,  from  the  Cape  Fear 
River,  of  922  cubic  feet  of  water  per 
second  (cfis),  per  unit,  from  December 
through  Mardi;  1105  cfs,  per  unit,  from 
April  through  November;  and  1230  cfs 
through  one  unit  only  from  July  through 
September.  No  changes  to  the  flow  rate 
of  intake  circulating  cooling  water  will 
occur  as  a  result  of  the  proposed 
uprated  power  levels,  therefore  there 
will  be  no  associated  increase  in  the 
entrainment  of  planktonic  organisms  or 
impingement  of  fish,  crabs,  or  shrimp. 
Chlorine  is  injected  into  the  circulating 
water  system  to  retard  the  growth  of 
biofouling  organisms.  The  NPDES 
permit  limits  the  rate  of  chlorine 
injection.  The  chlorine  injection  rate  is 
determined  by  the  flow  rate  through  the 
circulating  water  system.  As  stated 
above,  the  circulating  water  system  flow 
rate  will  not  change  as  a  result  of 
operation  at  uprated  power  levels: 
therefore,  the  chlorine  injection  rate  will 
not  change.  As  a  result  of  the  uprated 
power,  the  licensee  has  conservatively 
calculated  an  increase  in  the 
temperature  of  the  circulating  water 
leaving  the  main  condensers  of  1.4'F  in 
the  winter  and  l.Z^F  in  the  summer 
(Table  6-3.  Enclosure  2  to  Ref.  4).  These 
small  increases  at  the  condenser  should 
not  significantly  impact  the  temperatme 
of  water  discharged  to  the  ocean,  after 
traveling  more  than  6  miles  through  the 
discharge  canal.  As  an  example,  on 
August  1, 1994,  the  ambient  ocean  water 
temperature  was  83''F.  With  both  units 
operating  at  100%  power,  the  water 
temperature  at  the  point  of  ocean 
discJharge  was  91°F.  At  1500  feet  north 
and  south  fitim  the  (>oint  of  discharge, 
approximately  a  50-acre  area,  the  water 
temperature  was  83''F,  i.e.,  ambient 
temperature.  The  NPDES  permit  allows 
a  temperature  increase  up  to  89.5''F 
within  an  area  of  1,000  acres  during  the 
summer.  Therefore,  the  ocean  dischai^ge 
mixing  zone  temperature  hmits,  defined 
by  the  NPDES  permit,  should  not  be 
exceeded  by  operation  at  the  uprated 
power. 

Nonradiological  effluent  discharges 
fix)m  other  systems  were  also  reviewed 
by  the  licensee  for  potential  effects  irom 
the  proposed  power  uprate.  Effluent 
limits  for  systems  such  as  roof  drains, 
yard  drains,  low  volume  waste,  metal 
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cleaning  waste,  and  the  sewage 
treatment  plant  are  established  in  the 
NfPDES  permit.  Discharges  from  these 
systems  are  not  changed  by  operation  at 
uprated  power;  therefore,  the  impact  on 
the  environment  from  these  systems  is 
not  changed.  The  hcensee  concluded 
(Enclosure  3  to  Ref.  3)  that  the 
nonradiological  parameters  affected  by 
power  uprate  will  remain  within  the 
bounding  conditions  cited  in  the  NPDES 
permit,  and  therefore  no  significant 
nonradiological  environmental  impact 
will  result  from  the  operation  of  BSEP 
under  uprated  power  conditions. 

Radiological  Environmental  Assessment 

As  presented  below,  the  licensee 
evaluated  the  radiological  effects  of  the 
proposed  power  uprate  operation  during 
both  norma]  and  postulated  accident 
conditions.  The  licensee  considered  the 
effect  of  the  higher  power  level  on 
liquid  radioactive  wastes  (Section  8.1  of 
Ref.  14),  gaseous  radioactive  wastes 
(Section  8.2  of  Ref.  14),  and  radiation 
levels  both  in  the  plant  and  offsite 
during  both  normal  (Sections  8.3,  8.4, 
8.5)  and  accident  conditions.  Section 
9.2  of  Reference  14  presents  the  results 
of  the  calculated  whole  body  and 
thyroid  doses  at  the  exclusion  area 
boundary  and  the  low  population  zone 
that  might  result  from  the  postulated 
design  basis  radiological  accidents. 

Gaseous  radioactive  effluents  are 
produced  during  both  normal  operation 
and  abnormal  operational  occurrences. 
These  effluents  are  collected,  controlled, 
processed,  stored,  and  disposed  of  by 
the  gaseous  radioactive  waste 
management  systems  which  include  the 
various  building  ventilation  systems, 
the  off  gas  system,  and  the  standby  gas 
treatment  system  (SGTS).  The 
concentration  of  radioactive  gaseous 
effluents  released  through  the  building 
ventilation  systems  during  normal 
operation  is  not  expected  to  increase 
significantly  due  to  the  proposed  power 
uprate  since  the  amount  of  fission 
products  released  into  the  reactor 
coolant  (and  subsequently  into  the 
building  atmosphere)  depends  on  the 
number  and  nature  of  fuel  rod  defects 
and  is  approximately  linear  with  respect 
to  core  thermal  power.  The 
concentration  of  activation  products 
contained  in  the  reactor  steam  remains 
nearly  constant,  since  the  linear 
increase  in  the  production  of  these 
activation  products  is  balanced  by  the 
linear  increase  in  steaming  rate.  Power 
uprate  does  not  change  the  design  basis 
noble  gas  release  rates  from  the  fuel. 
Therefore,  based  on  its  review  of  the 
various  building  ventilation  systems, 
the  licensee  concluded  that  there  will 
not  be  a  significant  adverse  effect  on 


airborne  radioactive  effluents  as  a  result 
of  the  proposed  power  uprate. 

The  SGTS  is  designed  to  minimize 
offsite  and  control  room  radiation  dose 
rates  during  venting  and  purging  of  both 
the  primary  and  secondary  containment 
atmospheres  under  accident  or 
abnormal  conditions.  This  is 
accomplished  by  maintaining  the 
secondary  contaiiunent  at  a  slightly 
negative  pressure  with  respect  to  the 
outside  atmosphere  and  discharging  the 
secondary  contaiiunent  atmosphere 
through  high-efficiency  particulate  air 
(HEPA)  filters  and  charcoal  absortMra. 
The  capacity  of  the  SGTS  was  selected 
to  provide  one  secondary  containment 
air  volume  change  [)er  day  and  thereby 
maintain  the  reactor  building  at  a  slight 
negative  pressure.  This  capability  is  not 
impacted  by  power  uprate.  Although  the 
total  post-loss  of  coolant  accident 
(LOCA)  iodine  loading  of  the  charcoal 
filter  beds  increases  slightly  at  uprated 
conditions,  the  total  loading  remains 
well  below  the  original  design 
capability  of  the  filters. 

Kadi  oly sis  of  the  reactor  coolant 
causes  the  formation  of  hydrogen  and 
oxygen,  the  quantities  of  whic^  are 
expected  to  increase  linearly  with  core 
power.  These  additional  quantities  of 
hydrogen  and  oxygen  would  increase 
the  flow  to  the  recombiners  by  5  percent 
during  uprated  power  conditions. 
However,  the  operational  increases  in 
hydrogen  and  oxygen  remain  within  the 
design  capacity  of  the  o^as  system. 

The  design  basis  data  for  the 
concentration  of  activated  corrosion 
products  in  the  reactor  water  were 
assessed,  and  the  licensee  concluded 
that  the  design  basis  data  contain 
sufficient  conservatism  and  do  not  need 
to  be  increased  for  power  operation.  The 
licensee  concluded  that  the  fission 
product  activity  level  in  the  reactor 
coolant  will  not  exceed  design  basis 
data. 

The  largest  source  of  liquid 
radioactive  waste  is  from  the  backwash 
of  the  condensate  demineralizera.  These 
demineraiizere  remove  activated 
corrosion  products  which  are  expected 
to  increase  proportionally  with  the 
proposed  power  uprate.  However,  the 
total  volume  of  processed  waste  is  not 
expected  to  increase  significantly,  since 
the  only  appreciable  increase  in 
processed  waste  will  be  due  to  the  more 
frequent  cleaning  of  these 
demineralizers.  The  floor  drain  collector 
subsystem  and  the  waste  collector 
subsystem  both  receive  inputs  from  a 
variety  of  sources.  Leakages  bom  these 
systems  are  not  expected  to  increase 
significantly  due  to  the  proposed  power 
uprate.  Based  on  a  review  of  previous 
plant  effluent  reports  and  the  slight 


increase  in  liquid  radioactive  waste 
expected  due  to  the  proposed  power 
uprate.  the  licensee  concluded  that  the 
slight  increase  in  the  processing  of 
liquid  radioactive  wastes  will  not  cause 
a  significant  increase  in  environmental 
impMct  and  that  requirements  of  10  CFR 
Part  20  and  10  CFR  Part  50,  Appendix 
I.  will  continue  to  be  met. 

The  uprated  conditions  may  result  in 
spent  fuel  with  a  higher  bumup  (and 
radiation  levels)  relative  to  the  current 
levels.  As  indicated  in  Section  2.1  of 
Reference  14,  any  increase  in  bumup 
will  be  within  the  NRG  currently 
approved  limit  for  BSEP  fuel  designs, 
liie  NRC  extended  the  fuel  bumup  limit 
for  the  BSEP  units  to  60  gigawatt  days 

Ear  metric  ton  (GWD/KfT)  as  part  of 
cense  amendment  no.  124  for  Unit  1 
and  153  for  Unit  2  issued  on  February 
6.  1989,  and  September  20, 1988, 
respectively.  The  environmental 
assessments  associated  with  each  of 
these  amendments,  which  were 
published  in  the  Fedarai  Register  for 
Unit  1  on  January  31. 1989  (54  FR  4924). 
and  Unit  2  on  September  6,  1988  (53  FR 
34357).  considered  the  environmental 
impacts  of  transportation*  resulting  from 
the  60  GWD/MT  bumup  limit  with  fuel 
enrichment  up  to  5%.  The  BSEP  fuel 
enrichment  does  not  exceed  5%.  Both 
environmental  assessments  concluded 
that  there  were  no  significant 
radiological  or  nonradiological  impacts 
associated  with  the  amendments.  Since 
the  bumup  levels  for  power  uprate  are 
bounded  by  the  levels  previously 
evaluated  as  acceptable  and  BSO*  fuel 
enrichment  does  not  exceed  5%.  the 
Conmiission  continues  to  conclude  that 
there  are  no  significant  radiological  or 
nonradiological  impacts  associated  with 
this  aspect  of  the  licensee's  power 
uprate  proposal. 

The  licensee  eveduated  the  effects  of 
the  power  uprate  on  in-plant  radiation 
levels  for  the  Brunswick  Plant  during 
both  normal  operation  and  imder  post- 
accident  conditions.  The  licensee's 
conclusions  are  that  radiation  levels 
during  both  normal  operation,  post- 
operation  (plant  outages),  and  under 
post-accident  conditions  may  increase 
slightly  (approximately  proportional  to 
the  increase  in  power  level).  The 
increase  expected  in  in-plant  and  post- 
operation  radiation  levels  due  to  the 
proposed  power  uprate  should  not  affect 
radiation  zoning  or  shielding  in  the 
various  areas  of  the  plant,  since  it  is 
offset  by  conservatism  in  the  original 
design,  source  terms  used,  and 
analjrtical  techniques.  Individual  worker 
occupational  exposures  will  be 
maintained  within  acceptable  limits  by 
the  existing  Health  Physics  program, 
which  controls  access  to  radiation  areas. 
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The  increase  in  radiation  levels  due  to 
the  proposed  power  uprate  under  post- 
acddent  conditions  has  no  significant 
effect  on  the  plant,  or  on  the  habitability 
of  the  Technical  Support  Center  or 
Emergency  Operations  Facility. 

The  licensee  re-evaluated  the  effect  of 
the  power  uprate  on  Design  Basis 
Accident  (DBA)  radiological 
consequences  and  reported  these  results 
(Section  9.2  of  Reference  14).  The 
original  licensing  DBA  source  terms  for 
Brunswick  were  considered.  The 
licensee  also  re-evaluated  the  control 
room  habitability  under  DBA 
conditions.  The  licensee  stated  that  the 
radiological  consequence  analyses  were 
performed  using  standard  models 
developed  by  GE  that  have  been  utilized 
in  other  power  uprate  projects.  The  dose 
analyses  were  based  on  plant-specific 
peuameters  from  the  BSEP  Updated 
Final  Safety  Analysis  Report  and  were 
calculated  at  both  the  current  power  and 
at  102%  of  the  proposed  uprate  power. 
The  licensee's  analyses  indicate  that  the 
calculated  offsite  radiological 
consequences  doses  for  all  DBAs  are 
within  the  dose  acceptance  criteria 
stated  in  the  NRC's  Standard  Review 
Plan  (SRP)  and  10  CFR  Part  100  and  also 
comply  with  the  dose  acceptance 
criteria  for  control  room  operators  given 
in  General  Design  Criterion  (GDC)  19  of 
Appendix  A  to  10  CFR  Part  50.  The  staff 
performed  confirmatory  evaluations  of 
radiological  consequences  of  DBAs  for 
the  proposed  power  uprate.  The  staff 
found  that  the  offsite  radiological 
consequences  and  control  room  operator 
doses  for  all  DBAs  at  the  uprated  power 
level  of  2558  MWt  will  continue  to  meet 
the  acceptance  criteria  of  the  SRP,  10 
CFR  Part  100.  and  GDC  19. 

The  NRC  staff  finds  the  licensee's 
assessment  of  the  radiological  effects  of 
the  proposed  action  acceptable  and 
concludes  that  the  proposed  uprate  will 
not  significantly  increase  radiological 
impacts  on  the  enviromnent. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  (within  existing 
limits)  environmental  impact  associated 
with  the  proposed  action,  any 
alternatives  with  equal  or  greater 
enviroiunental  impact  need  not  be 
evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  proposed  action  would  result  in  no 
change  in  current  environmental 
impacts  of  plant  operation,  but  would 
restrict  operation  of  BSEP  to  the 
currentiy  licensed  power  level.  The 
enviroiunental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviroiunental 
Statement  for  the  BSEP. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  17. 1996.  the  staff  consulted 
with  the  North  Carolina  State  official, 
Mr.  J.  James,  of  the  North  Carolina 
Department  of  Environment,  Commerce 
and  Natural  Resources,  Division  of 
Radiation  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commissioa  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action.  For 
further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  April  2, 1996,  as 
supplemented  by  an  earlier  submittal 
dated  November  20.  1995.  and  by 
subsequent  submittals  dated  July  1, 
1996.  July  30. 1996.  August  7, 1996, 
September  13. 1996,  September  20. 
1996,  October  1. 1996.  October  22. 1996 
(BSEP  96-0392).  and  October  22,  1996 
(BSEP  96-^)403),  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  College  Road,  Wilmington, 
North  Carolina  28403-3297. 
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Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  planned  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  a  proposed 
Revision  3  to  Regulatory  Guide  1.105. 
and  it  is  temporarily  identified  as  DG- 
1045,  'Setpoints  for  Safety-Related 
Instnunentation."  The  guide  wijl  be  in 
Division  1,  "Power  Reactors."  This 
regulatory  guide  is  being  revised  to 
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provide  current  guidance  on  methods 
acceptable  to  the  NRC  staff  for 
complying  with  the  NRC's  regulations 
for  ensuring  that  setpoints  for  safety- 
related  instrumentation  are  initially 
within  and  remain  within  the  licensee's 
technical  specification  limits.  The  guide 
will  endorse  Part  1  of  an  Instrument 
Society  of  America  standard.  ISA- 
S67.04-1994.  "Setpoints  for  Nuclear 
Safety-Related  Instrumentation." 

The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.,  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  December  31.  1996. 

Althougn  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Conunents  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
conununications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N.8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  Users  Guides" 
particularly  helpful  Many  NRC 
subsystems  and  data  ba.ses  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 


number  for  the  main  FedWorld  BBS, 
703-321-3339.  or  by  using  Telnet  via 
Internet.  fedworId.gov.  If  using  703- 
321-3339  to  contact  FedWorld.  the  NRC 
subsystem  will  be  accessed  bom  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory.  Government 
Administration  and  State  Systems." 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  Une.  If  you  access 
NRC  from  FedWorld 's  medn  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  downloed 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed:  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  Umit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web.  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis.  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone 
(301)415-5780:  e-mail  AXD3«nrc.gov. 
For  more  information  on  this  draft 
regulatory  guide,  contact  S.K.  Aggarwal 
at  the  NRC.  telephone  (301)  415-6005; 
e-mail  SKA®nrc.aov. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Distribution  and  Mail 
Services  Section;  or  by  fax  at  (301)  415- 
2260.  Telephone  requests  cannot  be 


accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C  552(a)) 

Dated  at  Rockville.  Maryland,  this  7th  day 
ofOctoberl996. 

For  the  Nuclear  Regulatory  CkHnminion. 
Lawmoa  C  Shao, 

ZMmctor,  Division  of  Engineering  Technology, 
Office  of  Nuclear  Regulatory  Besearch. 
|FR  Doc.  96-27559  Filed  10-2S-96;  8:45  am] 
HUMQ  OOM  7BM-01-F 


POSTAL  SERVICE 

8p«dficatlons  for  Information 
Indicia  Program  "Host  Systama" 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  proposed  IBIP  Host 
System  specification  with  request  for 
comments  and  announcement  of  IBIP 
Technology  Symposium. 

SUMMARY:  Historically,  postage  meters 
have  been  mechanical  and 
electromechanical  devices  that  (1) 
maintain  through  mechanical  or 
electronic  "registers"  (postal  sectirity 
devices)  an  account  of  all  postage 
printed  and  the  remaining  balance  of 
prepaid  postage,  and  (2)  print  postage 
indicia  that  are  accepted  by  the  Postal 
Service  as  evidence  of  the  prepayment 
of  postage.  Two  proposed  specifications 
have  been  published  on  these  subjects, 
and  are  entitled  "Information  Based 
Indicia  Program  (IBIP)  Postal  Security 
Device  (PSD)  Specification  (Draft)"  and 
"Information  Based  Indicia  Program 
(IBIP)  Indicium  Specification  [Draft]." 
(See  Federal  Register  notices  Vol.  61, 
No.  128,  Tuesday.  July  2. 1996,  and  Vol. 
61.  No.  136.  Monday,  July  15. 1996.) 
The  proposed  IBIP  Host  System 
specification  is  another  specification 
document  intended  to  provide  technical 
information  relevant  to  the  development 
and  production  of  IBI  products.  The 
U.S.  Postal  Service  is  seeking  comments 
on  this  specification. 

The  Postal  Service  also  seeks 
conunents  on  intellectual  property 
issues  raised  by  the  IBIP  Host  System 
specification  if  adopted  in  present  form. 
If  an  intellectual  property  issue  includes 
patents  or  patent  appUcations  covering 
any  implementations  of  the 
specification,  the  comments  should 
include  a  listing  of  such  patents  and 
applications  and  the  license  terms 
available  for  such  patents  and 
applications. 

Also,  the  Postal  Service  will  be 
hosting  a  technology  symposium  at  the 
Booz-Allen  &  Hamilton  conference 
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Center,  8283  Greensboro  Drive,  McLean, 
VA  on  November  2&-26, 1996.  The 
purpose  of  the  technology  symposium 
will  be  to  expand  the  Postal  Service's 
perspective  of  IBIP  by  including 
presentations  from  the  public.  Focus 
areas  for  the  symposimn  include: 
indidimi  symbology,  indiciimi  printing, 
indicium  scanning,  and  cryptography. 
Vendors  are  invited  to  host 
"demonstration/consultation  areas" 
during  the  symposium. 
DATES:  Comments  on  the  IBIP  Host 
System  specification  will  be  accepted 
until  January  27, 1997.  Comments 
addressing  intellectual  property  issues 
must  be  received  on  or  before  Dec.  24, 
1996. 

Reservations  to  attend  the  IBIP 
technology  symposiiun  may  be  made  by 
calling  Terry  Goss  at  (202)  268-3757  or 
Gloria  Valdn  at  (202)  268-5586. 
Reservations  for  attendance  may  be 
made  until  November  21;  however,  we 
encourage  early  registration  as  seating  is 
limited.  Reservations  for 
"demonstration/consultation  areas"  at 
the  symposium  may  be  made  by  calling 
Katrine  Snow  at  (703)  902-5325. 
Reservations  for  vendor  space  for 
"demonstration/consultation  areas" 
may  be  made  until  November  15,  based 
on  space  availability. 
ADDRESSES:  Copies  of  the  IBIP  Host 
System  Specification  may  be  obtained 
firom:  Terry  Goss,  United  States  Postal 
Service,  475  L'Enfant  Plaza  SW.,  Room 
8430,  Washington,  DC  20260-6807. 
Mail  or  deliver  written  comments  on  the 
IBIP  Host  System  specification  to: 
Manager,  Retail  Systems  and 
Equipment,  United  States  Postal 
Service,  475  L'Enfant  Plaza  SW.,  Room 
8430,  Washington,  DC  20260-6807. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Goss:  (202)  268-3757. 
SUPPLEMENTARY  INFORMATION:  There  are 
approximately  1.5  million  postage 
meters  in  use  in  the  United  States  which 
collectively  account  for  approximately 
$20  billion  in  postal  revenue  annually. 
The  manufacture  and  use  of  postage 
meters  is  governed  by  Postal  Service 
regulations  (see  39  CFR  Part  501; 
Domestic  Mail  Manual  P030).  For 
several  years  USPS  has  been  actively 
proposing  a  solution  of  the  problem  of 
inadequate  postage  meter  seciuity.  To 
respond  to  the  threat  of  fraudulent  use 
of  meters  by  physical  tampering,  USPS 
intends  to  decertify  and  remove  from 
the  market,  in  risk-driven  phases,  all 
postage  meters  using  mechanical 
registers.  Another  problem  USPS  has 
faced  is  that  currently  available  meter 
indicia  are  susceptible  to  coimterfeiting. 
The  Postal  Service  is  e^qiloring  using 
current  technology  special  piupose 


imits  sxich  as  computers  and 
independent  printers  to  provide  prepaid 
postage. 

The  Informatian  Based  Indicia 
Program  (IBIP)  is  a  Postal  Service 
initiative  supporting  the  development 
and  implementation  of  a  new  fonn  of 
postage  indicia.  USPS  envisions  that  the 
new  indicium  standard  may  eventually 
support  new  or  existing  products  and 
services.  Specific  products  and  services 
have  not  been  determined.  An  "IBIP 
Indicium"  substitutes  for  a  postage 
stamp  or  a  postage  meter  imprint  as 
evidence  of  the  foct  that  postage  has 
been  paid  on  mailpieces.  An  "IBIP 
Postal  Security  Device"  provides 
cryptographic  signature,  finanrial 
accounting,  indicium  creation,  device 
authorization,  and  audit  functions.  An 
"IBIP  Host  System"  provides  the 
interface  between  functions  performed 
by  the  IBIP  Postal  Security  Device  and 
the  IBIP  Indicium. 

The  goal  for  IBIP  is  to  provide  an 
enviroimient  in  which  customers  can 
apply  postage  through  new  technologies 
that  improve  postal  revenue  security. 
The  IBn*  indicia  is  expected  eventually 
to  replace  all  metered  postage  imprints 
that  rely  on  letter  press  printing 
technology.  This  requires  a  new  form  of 
postage  indicia  and  the  adoption  of 
standards  to  facilitate  industry 
investment  and  product  development. 

It  is  emphasized  that  this  proposed 
standard  is  being  published  for 
comments  and  is  subject  to  final 
definition. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procediue  Act  (5  U.S.C. 
§§  553  (b),  (c)]  regarding  proposed 
rulemaking  by  39  U.S.C.  §410  (a),  the 
Postal  Service  invites  public  comments 
on  the  proposed  specifications. 
Stanley  F.  Nfires, 
Chief  Counsel,  Legislative. 
[FR  Doc.  96-27349  Filed  10-25-96;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
simimaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  tigency,  including 


whether  the  infoimatiaQ  has  practioal 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
informatian  to  be  collected;  and  (d) 
ways  to  minimize  the  burdm  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  cc^lection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Application  for  Spoiise 
Annuity  Under  the  Railroad  Retirement 
Act;  OMB  3220-0042. 

Section  2(c)  of  the  Railroad 
Retirement  Act  (RRA).  provides  for  the 
payment  of  annuities  to  spouses  of 
railroad  retirement  anniutants  who  meet 
the  requirements  under  the  RRA.  The 
age  requirements  for  a  spouse  annuity 
depend  on  the  employee's  age  and  date 
of  retirement  and  the  employee's  years 
of  railroad  service.  The  requirements 
relating  to  the  aimuities  are  prescribed 
in  20  CFR  216,  218,  219,  232,  and  295. 

The  RRB  uses  Form  AA-3, 
Application  for  Spouse/Divorced 
Spouse  Aimuity,  to  obtain  the 
information  needed  to  determine  an 
applicant's  entitlement  to  an  aimuity 
and  the  amount  of  the  annuity. 
Completion  is  required  to  obtain  a 
benefit.  One  response  is  requested  of 
each  respondent. 

The  RRB  proposes  to  revise  Form 
AA-3  to  add  items  that  secure 
information  pertaining  to  the  direct 
deposit  of  benefits  and  Medicare 
processing  and  delete  items  no  longer 
required.  Language  required  by  the 
Paperwork  Reduction  Act  of  1995,  will 
be  added  as  well  as  other  minor 
cosmetic  and  editorial  changes.  Tbe 
RRB  estimates  that  10,800  AA-3's  are 
completed  annually  at  an  estimated 
completion  time  of  33  to  58  minutes  per 
response.  Total  respondent  burden  is 
estimated  at  5,982  hours. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago. 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Qearance  Officer. 

|FR  Doc.  96-27518  Filed  10-25-96;  8:45  ami 
BILLSM  COOE  7K»-01-M 
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SECURfTIES  AND  EXCHANGE 
COMMttSION 

PnvwMmwrt  Company  Act  Relaaa*  Na 
22294:811-0462] 

The  ClMsIc  Tnist;  Notice  of 
Applicatton 

October  22.  1096. 

AQENCY:  SecuritiM  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistntion  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APfUCANT:  The  Classic  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  Of  APPtXATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  July  26,  1096. 

HEAMNO  OR  NOTVICATKM  Of  HCARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  18,  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary  ,  SEC.  450  Fifth 
Street.  N.W.,  Washington.  D.C  20549. 
Applicant,  Gruntal  &  Co.,  Incorporated, 
14  Wall  Street.  New  York.  NY  0005- 
2176. 

FOR  FURT>CR  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPt^EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  RepreMntations 

1.  Applicant  is  a  unit  investment  trust 
registered  under  the  Act.  On  January  28, 
1988.  applicant  filed  a  notification  of 
registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  on  Form  N-8B-2  pursuant  to 
section  8(b)  of  the  Act.  On  the  same 


date,  applicant  filed  a  registiation 
statement  on  Form  S-6  under  the 
Securities  Act  of  1933  to  register  Its 
shares. 

2.  Applicant's  registration  statement 
was  never  declared  effective.  No  initial 
deposit  of  assets  was  ever  made  and  no 
initial  public  offering  ever  commenced. 

3.  Applicant  has  no  securityholders, 
debts.  liabilities,  or  assets.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  a  McFarland. 
Deputy  Secntary. 

fFR  Doc.  96-27609  Filed  10-25-96;  8:45  am] 
■LUNQ  oooc  ista-ai-M 


[Relaeee  No.  34-37161:  FHe  Noe.  8IMICC- 
86-04:  SR-M8TC-66-04] 

Slf-Wgutotory  OrganlMtfons; 
fdw— t  Ctaarfng  Coiporatton; 
Midwmt  SecuritiM  Tnist  ComfMny; 
Order  Approving  Propo— d  Rule 
Changes  ReisMng  to  Nomlnallons  for 
Board  Membership,  the  RWc 
AeeeeamentComminiSi,  Appeals 
Prooeaa,  AudHs  and  Financial  Reports, 
and  Temporary  Sponaorsd 
ParticipwitB  and  Accounts 

October  22. 1996. 
L  Intraductkm 

On  June  26,  1996,  the  Midwest 
Clearing  Corporation  ("MCC")  and 
Midwest  Securities  Trust  Company 
("MSTC")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),*  proposed  rule  changes 
(SR-^CC-9&-04  and  SR-MSTC-96-04) 
to  amend  certain  rules  in  response  to 
MSTC's  withdrawal  from  the  seciuities 
dispository  business  and  MCC's 
withdrawal  fit>m  the  securities 
clearance  and  settlement  business. 

The  proposed  rule  changes  were 
published  for  comment  in  the  Federal 
Register  on  August  20.  1996,  to  solicit 
comments  from  interested  persons.'  No 
conunents  were  received  on  the 
proposed  rule  changes.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  changes. 


n.  Deecriptiaa  of  tke  Pnq»eeela 

On  December  26. 1995.  MSTC  and 
MCC  filed  proposed  rule  changes 
relating  to  MSTC's  withdrawal  from  the 
securities  depository  business  and 
MCC's  withdrawal  from  the  securities 
clearance  and  settlement  business.^ 
Subsequent  to  the  Commission's 
approval  of  the  filings.  MSTC 
commenced  and  orderly  wind-down  of 
its  operations  and  a  transition  of  all  of 
its  participants  to  other  service 
provides,  and  MCC  ceased  operations 
for  all  of  its  participants  except  its 
Sponsored  Participants. 

In  connection  with  the  withdrawal 
bom  the  clearance,  settlement,  and 
depository  businesses.  MSTC  and  MCC 
are  amending  their  By-Laws  to  eliminate 
the  requirement  that  they  provide 
participants  with  information  relating  to 
the  nomination  and  election  of  board 
members.^  Additionally.  MSTC  and 
MCC  are  deleting  the  provisions  in  their 
rules  relating  to  their  respective  Risk 
Assessment  Cammittee.^  Because  of  the 
elimination  of  the  Risk  Assessment 
Committees,  MSTC  and  MCC  are 
amending  their  respective  rules  to 
eliminate  the  requirement  that  MSTC 
and  MCC  consult  with  the  Risk 
Assessment  Committee  before  ceasing  to 
act  for  a  participant  and  to  replace 
subsequent  references  to  the  Risk 
Assessment  Committee  with  references 
to  a  panel  of  board  members. 

MSTC  and  MCC  are  amending  their 
respective  appeal  processes  to  conform 
their  appeal  procedure  to  similar 
procedures  currently  used  by  the 
Chicago  Stock  Exchange  ("CHX")  for 
emergency  suspensions.  Spedfic^y, 
the  amendments  eliminate  a  second 
level  of  internal  appeals  and  adjust 
some  of  the  time  periods  set  forth  in  the 
rules.* 

MSTC  and  MCC  are  deleting  their 
respective  rules  relating  to  audits  and 
financial  reports,  such  as  the  production 
of  independent  financial  statements  or 
internal  accounting  controls.' 


>I5U.S.c.  7Sa(bMl)(lM8). 
'  SKuritiM  Exchange  Act  RaleaM  No.  37SSS 
(Augiut  a.  1906).  61  ni  43105. 


'  For  a  complata  diacuaaion  of  MCCa  and  MSTC'a 
withdiawral  from  the  claaring  and  dapoaitory 
buainaaaea.  rafar  to  Sacuritiaa  Exchange  Act  RaJeaae 
No.  3eeS4  Uanuary  5.  1906).  61  FR  119S  (File  Noa. 
SR-CHX-95-27.  SR-DTO-fl5-22.  SR-MCC-9S-4, 
SR-MSTC-95-10.  and  NSCX>95-15),  (order 
approving  MOC'a  and  MSTCa  withdrawal  from  the 
ctearanca  and  aettlamant  and  aecuritia*  depoaitory 
buainaaaaa). 

*  MSTC  is  amanding  Article  m.  Section  2  of  iu 
By-Laws,  and  MCX:  ia  amending  Aitida  3.  Section 
3.2  of  its  By-Laws. 

>  MSTC  is  deleting  Article  I,  Rule  4  and  amending 
Article  V,  Rule  2.  MCC  is  delating  Article  I.  Rul« 
4  and  amanding  Article  Vm.  Rule  2. 

*  MSTC  is  amending  Article  Vn,  Rule  B.  Section 
3  and  deleting  Section  5,  and  MCC  is  amanding 
Article  X.  Rule  8,  Section  3  and  deleting  Section  5. 

'  MSTC  Is  deleting  Article  VII.  Rule  5.  and  MCC 
is  delating  Article  X.  Rule  5. 
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Additionally.  MSTC  and  MCC  are 
deleting  their  respective  rules  relating  to 
Temporary  Sponsored  Participants  and 
Accounts." 

MSTC  and  MCC  believe  that  the  rule 
changes  are  consistent  with  Section 
1 7  A  •  of  the  Act  because  the 
amendments  will  facilitate  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  and  are  designed 
to  assure  the  safegtiarding  of  securities 
and  funds  which  are  in  their  control  or 
for  which  they  are  responsible. 

m.  Discussion 

Section  17A(b)(3){F)  of  the  Act  "> 
requires  that  the  rules  of  a  clearing 
agency  be  designed  (o  remove 
impediments  to  and  perfect  the  national 
system  for  the  clearance  and  settlement 
of  securities  transactions.  The 
Commission  believes  that  MSTC's  and 
■  MCC's  By-law  amendments  in  response 
to  MSTC's  withdrawal  bom  the 
securities  depository  business  and 
MCC's  withdrawal  from  the  sectirities 
clearance  and  settlement  business  are 
consistent  with  their  obligations  under 
Section  17A(b)(3)(F)  of  the  Act. 
Specifically,  eliminating  rules  relating 
to  nominations  for  board  membership, 
the  Risk  Assessment  Committee,  the 
appeals  process,  audits  and  financial 
reports,  and  Temporary  Sponsored 
Participants  and  Accounts,  will 
eliminate  duplicative  and  obsolete  rules 
without  any  substantive  effect. 

llbe  Commission  believes  that 
MSTC's  and  MCC's  amendments  to  their 
By-Laws  to  eliminate  the  requirement 
that  participants  receive  information 
relating  to  the  nomination  and  election 
of  board  members  should  remove  rules 
that  are  currently  obsolete  in  light  of 
MSTC's  and  MCC's  withdrawal  bom  the 
securities  depository  business  and 
securities  clearance  and  settlement 
businesses.  Specifically,  because  MSTC 
no  longer  has  any  active  participants,  it 
is  no  longer  appropriate  to  require 
MSTC  to  provide  participants  with 
information  relating  to  the  nomination 
and  election  of  board  members. 
Additionally,  membership  in  the  CHX  is 
a  prerequisite  to  being  accepted  by  MCC 
as  a  Sponsored  Participant.  Therefore, 
all  of  MCC's  Sponsored  Participants  are 
CHX  members,  and  as  CHX  members, 
MCC's  Sponsored  Participants  receive 
information  relating  to  the  nomination 
and  election  of  the  CHX  board  of 
governors  pursuant  to  CHX  rules. 


•MSTC  is  Article  vm.  Rules  1  through  5.  and 
MCC  is  amending  Article  XI,  Rules  1.  2(a),  2(b). 
2(c),  3(a).  3(b).  3(c),  5(d).  7(a)  through  7(e),  7(g),  7(i), 
10(a).  n(a).  11(d)(3)  through  11(d)(6).  and  n(e) 
tiirough  ll(i)  and  deleting  Rules  5(c),  7(f),  and  7(h}. 

•15U.S.C78q-l  (1968). 

«»15  U.S.C  78q-l(b)(3)(F)  (1988). 


The  Commission  believes  that  it  is 
appropriate  for  MSTC  and  MCC  to 
delete  the  provisions  in  their  rules 
relating  to  their  respective  Risk 
Assessment  Committees.  Specifically,  in 
light  of  MSTC's  withdrawal  frtnn  the 
securities^  depository  btisiness  and 
MCC's  withc&awal  from  the  securities 
clearance  and  settlement  btisiness,  it  is 
no  longer  necessary  to  maintain  a  Risk 
Assessment  Committee  that  serves  as  an 
appellate  review  board  and  independent 
consultant  to  management. 

Because  MSTC  has  no  members  and 
because  all  MCC  participants  are  also 
required  to  be  CHK  floor  members,  the 
Commission  believes  that  it  is 
appropriate  for  MSTC  and  MCC  to 
amend  their  respective  ceasing  to  act 
appeal  processes  to  conform  to  similar 
procedures  currently  used  by  the  CHX 
for  emergency  suspensions. 
Additionally,  all  MCC  participants 
would  still  be  subject  to  the  QlX's  rules 
regarding  emergency  suspensions. 

The  Commission  believes  that 
eliminating  MSTC's  and  MCC's 
respective  rules  relating  to  audits  and 
financial  reports,  and  Temporary 
Sponsored  Participants  and  Accounts  is 
consistent  with  the  Act  because,  in  light 
of  MSTC's  and  MCC's  withdrawal  bom 
the  securities  depository  business  and 
securities  clearance  and  settlement 
business,  it  is  no  longer  necessary  to 
produce  independent  financial 
statements  or  maintain  internal 
accounting  controls.  For  example, 
currently,  there  are  no  internal 
operations  at  MSTC,  and  MCC  no  longer 
maintains  independent  positions  of 
securities.  MCC  merely  acts  as  a  conduit 
for  Sponsored  Participants  to  enable 
them  to  hold  their  positions  at  the 
National  Securities  Qearing 
Corporation.  As  a  result,  it  is  no  longer 
necessary  to  produce  independent 
financial  statements  or  maintain 
internal  accounting  controls. 
Additionally,  MSTC's  and  MCC's 
financial  statements  wotild  still  be 
reflected  as  part  of  the  consolidated 
annual  audited  financials  of  their 
parent,  the  CHX.. 

TV.  Qmclosion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  MSTC's  and 
MCC's  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  Section  17A 
of  the  Act  and  the  rules  tnd  regtilations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  riile  changes  (File  Nos.  SR- 
MSTC-96-04  and  SR-MCC-96-04)  be, 
and  hereby  are,  approved. 


For  the  Comminion  by  the  DiviiioD  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  96-27610  Filed  10-25-96:  8:45  am] 
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[ReleoaeNo.  34-37846;  FHe  No.  8R- 
Phlledep-66-13] 

Salf-Rsgulatory  Organizations; 
PMIadslphla  Dspository  Trust 
Company;  Ordsr  Orantlng  Psrreansnt 
Approval  of  Propossd  Rule  Changs 
Conosming  Procsdurss  Rslating  to 
Rule  17Ad-16 

October  21, 1996. 

On  July  2. 1996.  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  a  proposed  rule  change  (File  No. 
SR-Philadep-9&-13)  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").>  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  August  20, 1996.  to  solicit  comments 
frtim  interested  persons.  ^  No  comments 
were  received.  As  discussed  below,  this 
order  approves  the  proposed  rule 
change. 

I.  Description 

On  July  20, 1995,  the  Commission 
approved  on  a  temporary  basis  a 
proposed  rule  change  filed  by  Philadep 
to  modify  its  procedures  to  implement 
Exchange  Act  Rule  17Ad-16.3  Rule 
17Ad-16'*  is  designed  to  address  the 
current  and  continuing  problem  of 
transfer  delays  due  to  unannounced 
transfer  agent  changes,  including  the 
change  of  a  transfer  agent  for  a 
particular  issue  and  the  change  of  the 
name  or  address  of  a  transfer  agent  llie 
rule  requires  a  registered  transfer  agent 
to  send  a  notice  to  the  "appropriate 
qualified  registered  securities 
depository"  ^  when  assuming  or 


»•  17  CFR  200.30-3(a)(12)  (1996). 

'  15  U.S.C.  78s(b)  (1988). 

'  Securities  Exchange  Ax:t  Release  No.  37558 
(August  12,  1996),  61  FR  43110. 

3  Securities  Exchange  Act  Release  No.  36002  (July 
20,  1995).  60  FR  38602. 

*  17  CFR  240.17Ad-16.  Securities  Exchange  Act 
Release  No.  35039  (December  1 ,  1994],  59  FR  63856 
(order  adopting  Rule  l7Ad-l6). 

'  An  "appropriate  qualified  register  securities 
depository"  is  defined  by  Rule  17Ad-16  to  mean 
the  qualified  registered  securities  depository  that 
the  Commission  so  designates  by  order,  or  in  the 
absence  of  such  designation,  the  qualified  registered 
securities  depository  that  is  the  largest  holder  of 
record  of  all  qualified  registered  securities 
depositories  as  of  the  most  recent  record  date.  A 
"qualified  registered  securities  depository"  is 
defined  by  Rule  17Ad-16  to  mean  a  clearing  agency 
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terminating  transfer  agent  services  on 
behalf  of  an  issuer  or  when  changing  its 
name  or  address. 

Philadep  has  established  the 
following  as  procedures  for  complying 
with  Rule  17Ad-16.  The  Depository 
Trust  Company  ("DTC").  as  the 
appropriate  quaUfied  registered 
securities  depository,  will  inform 
Philadep  of  all  transfer  agent  changes 
within  twenty- four  hours  regardless  of 
whether  the  issue  is  eligible  at 
Philadep.*  For  issues  that  are  eligible  at 
Philadep.  Philadep  will  update  its 
security  masterfile  to  reflect  the  changes 
in  transfer  agents  for  affected  issues. 
Philadep  participants  may  access  this 
information  through  Philanet/  In  order 
to  comply  with  Rule  17Ad-18  for  issues 
that  are  DTC  eUgible  but  are  not 
Philadep  eligible.  Philadep  will  make 
transfier  agent  information  available  to 
its  participants  in  the  form  of  a  Philanet 
broadcast  message.  The  Philanet 
broadcast  messages  will  print  at  the 
participants'  offices.  Furthermore,  if 
participants  want  to  call  Philadep  for 
transfer  agent  information  for  securities 
that  are  not  Philadep  eligible,  they  may 
contact  Philadep  Ofwrations. 

Philadep  will  keep  the  broadcast 
messages  and  its  transfer  agent  changes 
notification  manifest  at  its  office  in 
accordance  with  the  record  retention 
requirement  contemplated  in  Rule 
17Ad-l6.  Whether  eligible  or  not 
eligible  at  Philadep.  Philadep  has  stated 
that  it  will  serve  to  inform  its 
participants  of  the  status  of  the  current 
transfer  agent.  Philadep  anticipates  that 
few.  if  any,  Philadep  only  participants 
will  deal  directly  with  transfer  agents. 
Assuming  that  any  such  participants  do 
deal  directly  with  transfer  agents, 
Philadep  further  anticipates  that  these 
participants  will  conduct  de  minimus 
activity  in  issues  that  are  not  Philadep- 
eligible.  Moreover,  all  Philadep 
participants  may  request  that  Philadep 
review  a  security  not  eligible  at 
Philadep  with  respect  to  making  the 
issue  eligible  at  Philadep  on  the  same 
day  of  the  request. 


rsgijterad  under  Saction  I7A  of  (ha  Act  that 
parfomu  claaring  agency  functions  and  that  haa 
rule*  and  procedures  concarning  its  responsibility 
for  maintaining,  updating,  and  providing 
appropriate  accaas  to  the  information  it  recaivea. 

*  Securities  Exchange  Ad  RaUase  Ho.  3S378.  60 
FR  9675  (February  15.  19951. 

'Philanet  is  Philadap's  on-line  terminai  network 
system.  Philanet  sUows  participants  to  accaas 
information  afbcting  their  accounts  through  an  on- 
site  terminal  located  at  (he  participants  offices. 

[n  order  to  specifically  access  the  transfer  agent 
informadon,  participant  mus(  access  "RQST." 
mus(  en(er  the  account  and  CUSIP  number,  and 
then  must  access  (he  "SPOL"  screen  This  screen 
will  reveal  the  current  transfer  agent  and  its 
address. 


n.  DiacuHioB 

The  Commission  believes  Philadep's 
proposed  riile  change  is  cansistant  with 
Section  17A  of  the  Act,"  and  the  rules 
and  regulations  thereunder  applicable  to 
registered  securities  depositories.  The 
propoeed  rule  change  will  allow 
Philadep  to  comply  with  Commission 
Rule  17Ad-16  wnich  requirea  registered 
securities  depository  to  provide  their 
participants  %vith  notices  received  from 
a  transfer  agent,  directly  or  through  the 
appropriate  qualified  registered 
securities  depository,  when  the  transfier 
agent  i«  terminating  or  assimiing 
transfer  agmt  services  on  behalf  of  an 
issuer  or  when  changing  its  name  or 
address. 

m.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  Philadep's 
proposal  is  consistent  with  Section  17A 
ofthe  Act.» 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,>°  that  the 
proposed  rule  change  (File  No.  SR- 
Philadep-96-13)  be  and  hereby  is 
approveid. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  >  ^ 
|FR  Doc.  96-27527  Filed  10-25-M:  8:45  ami 
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DEPARTMENT  OF  STATE 
[PubNc  Nottoa  No.  243q 

Shipping  CoonHnaling  CommittM 
Councii  and  Amodatad  BodiM;  Itotlca 
ofllMting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:00  AM  on  Wednesday. 
November  13.  1996.  in  Room  6303,  at 
U.S.  Coast  Guard  Headqiiariers,  2100 
Second  Street.  SW,  Washington,  DC 
20593-0001 .  The  purpose  of  the 
meeting  is  to  finaUza  preparations  for 
the  77th  session  of  the  Council  and  the 
43rd  Session  of  the  Technical 
Cooperation  Committee  of  the 
International  Maritime  Organization 
(IMO),  which  is  scheduled  for 
November  18-22,  1996.  at  IMO 
Headquarters  in  London.  At  the 
meeting,  discussions  will  focus  on 
papers  received  and  draft  U.S.  positions. 
Among  other  things,  the  items  of 
particular  interest  are: 

a.  Reports  of  the  IMO  committees 


•isu.s.C78s(ioa«). 

•15U.S.C  7Bq-l  (19eS). 
'•15  U.S.C  78s(bH2)  (198«). 
>>  17  CFR  200.30<aKl2J  (1986). 


b.  Review  of  the  IMO  technical 
cooperation  activities 

c.  Relations  with  the  United  Nations 

d.  Reports  for  World  Maritime 
University  and  International  Maritime 
Law  Institute 

e.  Work  program  and  budget  for  1996- 
1997 

f.  Administrative  and  financial  matters 
Members  of  the  public  may  attend  the 

meeting  up  to  the  capacity  of  the  room. 
Interested  persons  may  seek  information 
by  writing:  Mr.  Gene  F.  Hammel.  U.S. 
Coast  Guard  Headquarters  (C-CI),  2100 
Second  Street.  SW.  Room  2114, 
Washington.  DC  20593-0001,  by  calling: 
(202)  267-2280.  or  by  foxing:  (202)  267- 
4588. 

Dated:  October  22. 1996. 
Bu—U  A.  l,aiMiiHa. 

Otainnan.  Shipping  Coordinating  Committee. 
(FR  Doc.  96-27544  Filed  10-25-96;  8:45  am) 
■UMQ  OOOC  <nO-«7-H 


COMMSSION  ON  UNITED  STATES— 
PAanC  TRADE  AND  INVESTMENT 
POLICY/OFFICE  OF  THE  UNITED 
STATES  TRADE  REPRESENTATIVE 

Notlc*  Of  Maattnga  of  tha  Commlaaion 
on  Unltad  Stataa  Pacific  Trada  and 
Invaatmant  Policy 

agency:  Commission  on  United  States — 
Pacific  Trade  and  Investment  Policy/ 
Office  of  the  United  States  Trade 
Representative. 

ACTION:  Notice  that  the  next  two 
meetings  of  the  Commission  on  United 
States — ^Pacific  Trade  and  Investment 
Policy  are  scheduled  for  October  30, 
1996  and  November  8,  1996  fitim  9:30 
a.m.  to  5:30  p.m.  These  me«rtings  will  be 
closed  to  the  public. 

SUMMARY:  The  Commission  on  United 
States — Pacific  Trade  and  Investment 
Policy  will  hold  two  meetings  one  on 
October  30, 1996  and  one  on  November 
8,  1996  from  9:30  a.m.  to  5:30  p.m. 
These  meetings  will  be  closed  to  the 
public.  These  meetings  will  include  a 
review  and  discussion  of  current  issues 
affecting  U.S.  trade  policy  with  Asia  and 
discussion  of  the  Commission's  final 
recommendations  for  its  report  to  the 
President.  Pursuant  to  Section  2155(f)(2) 
of  Title  19  of  the  United  States  Code,  the 
USTR  has  determined  that  these 
meetings  will  be  concerned  with  matters 
the  disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
poUcy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
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with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States. 

DATES:  These  meetings  are  scheduled  for 
October  30. 1996.  and  November  8, 
1996,  unless  otherwise  notified. 

ADDRESSES:  These  meetings  will  be  held 
at  the  U.S.  Department  of  Commerce. 
Patent  and  Trademark  Office.  Office  of 
Patent  Policy  Dissemination.  Crystal 
Square  4,  Suite  700, 1745  Jefferson 
Davis  Highway  (Route  1)  Arlington.  VA 
22202.  unless  otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: ' 
Nancy  Adams,  Executive  Director  of  the 
Commission  on  United  States — Pacific 
Trade  and  Investment  Policy,  Room  400, 
600  17th  Street.  NW.,  Washington.  D.C. 
20508,  (202)  395-9679. 
Nancy  Adams. 

Executive  Director,  Commission  on  United 
States — Pacific  Trade  and  Investment  Policy. 
Chariene  BarBhe&ky, 
Acting  United  States  Trade  Representative. 
(FR  Doc.  96-27552  Filed  10-25-96;  8:45  am] 
BILUNQ  COOC  *1M-ft1-M 


DEPARTMENT  OF  TRANSPORTATION 

Offica  of  the  Sacretary 

Raports,  Forms  and  Racordkaaping 
Raquiramants;  Agency  Infonnation 
Coilaction  Activity  Under  OMB  Review 

AGENCY:  Department  of  Transportation 
(DOT). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the' 
Paperwork  Reduction  Act  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  that  the  Infonnation 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  sohciting  comments  on  the 
following  collection  of  information  was 
published  on  April  18, 1996  [FR  61 
16968]. 

DATES:  Comments  must  be  submitted  on 
or  before  November  27, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-5763,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 


SUPPLEMENTARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA) 

Title:  £)rivers  Qualification  Files 
(Regularly  Employed  Drivers  and 
Intermittent,  Casual,  or  Occasional 
Drivers). 

Type  of  Request:  Reinstatement, 
without  change,  of  previous  changes  to 
a  currently  approveid  information 
collection. 

OMB  Control  Number:  2125-0065. 

Form  Number:  None. 

Affected  Public:  Motor  Carriers. 

Abstract:  Motor  Carriers  are  required 
to  maintain  a  drivers  qualification  file 
for  each  commercial  motor  vehicle 
(CMV)  driver  to  document  that  the 
driver  meets  the  qualifications 
standards  to  drive  a  CMV  in  interstate 
commerce. 

Need:  To  ensure  the  motor  carrier  to 
maintain  a  driver's  qualification  file  for 
each  regularly  employed  driver  and 
each  intermittent,  casual,  and 
occasional  driver. 

Estimated  Annual  Burden:  The  total 
annual  burden  is  860.749  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW., 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Qomments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  p>erfonnance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC,  on  October  21. 
1996. 
Phillip  A.  Leach, 

Qearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  96-27584  Filed  10-25-96;  8:45  am) 

BILUNOCOOE  4910-S2-P 


Federal  Aviation  Administration 
[AC12(M0q 

Proposed  Revision  0  to  Advisory 
Circular  (AC)  on  Airplane  Simulator 
Qualification 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  Availability  of  the 
Proposed  Revision  C  to. AC  120-40B  and 
final  request  for  comments. 

SUMMARY:  This  notice  annoimces  the 
availability  of  and  request  for  comments 
on  proposed  revision  C  to  AC  120-40B, 
Airplane  Simulator  Qualification,  which 
provides  guidance  on  acceptable 
.methods,  techniques,  and  practices 
associated  with  qualification  of  airplane 
simulator.  The  guidance  material 
contained  in  this  AC  reflects 
information  to  assist  all  operators  in  the 
qualification  of  airplane  simulators  to  be 
used  in  training  programs  or  for  airman 
checking  under  title  14  Code  of  Federal 
Regulations.  The  revision  provides 
updated  information  regarding 
simulator  evaluation  criteria  and 
procedures.  The  revision,  in  addition  to 
updating  criteria  and  prtx^dures, 
incorporates  the  provisions  of  the 
International  Civil  Aviation 
Organization  (ICAO)  publication. 
Manual  of  Criteria  for  the  Qualification 
of  Flight  Simulators,  Doc  9625-AN/938. 
Any  comments,  corrections  or 
suggestions  should  reflect  the  applicable 
AC  chapter,  page  and  paragraph 
number.  If  new  data  or  practices  are 
suggested,  a  copy  of  this  data  or 
methods  should  be  enclosed  with  the 
comments. 

DATE:  Comments  must  be  received  on  or 
before  December  15, 1996.     . 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  National  Simulator 
Program  (Attention:  AFS-205),  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Comments  may  be  inspected  at  the 
above  address  between  9  a.m.  and  4 
p.m.  weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  A.  Ray,  AFS-205.  at  the  above 
address;  or  telephone  (404)  305-6100;  or 
facsimile  (404)  305-6118. 

SUPPI.EMENTARY  INFORMATION:  Requests 
for  copies  of  the  proposed  AC  can  be 
obtained  by  contacting  AFS-205  at  (404) 
305-6100  or  by  written  request:  Federal 
Aviation  Administration,  National 
Simulator  Program  (Attention:  AFS- 
205),  P.O.  Box  20636,  Atlanta.  Georgia, 
30320. 

Issued  in  Washington,  DC.,  on  October  18. 
1996. 

Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 
|FR  Doc.  96-27619  Filed  10-25-96;  8:45  am) 
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Exacuttve  Committae  of  ttM  Aviation 
Rulemaking  Advlaory  Commitlaa; 
liaoting 

AQCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
November  13.  1996.  at  10  a.m.  Arrange 
for  oral  presentation  by  November  4, 
1996. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association.  1400  K  Street.  NW.,  Suite 
801.  Washington.  EXl 
FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-9683;  fax  (202) 
267-5075;  e-mail 
jean.CascianoOfaa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  Purauant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  November  13, 
1996,  at  the  General  Aviation 
Manufacturers  Association.  1400  K 
Street,  NW.,  Suite  801.  Washington.  DC. 
10  a.m.  The  agenda  will  include: 

•  Status  of  ARAC  under  the  Air 
TrafBc  Management  System 
Performance  Improvement  Act  of  1996 
(reauthorization ) 

•  Proposed  recommendation  by  the 
Digital  Information  Working  Group  on  a 
Use  of  Digital  Systems  for  Direct  Access 
and  Interchange  of  Technical  Data 
advisory  circular  (AC)  (tentative) 

•  Update  on  a  proposed  task 
concerning  overflights  of  national  parks 

•  Feedback  from  visits  to  FAA 
Certification  Directorates 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  November  4,  1996.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting. 

A  copy  of  the  proposed  AC  that  will 
be  the  subject  of  the  Digital  Information 
Working  Group's  briefing  may  be 
obtained  by  contacting  the  individual 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 


as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC,  on  October  22, 
1996. 

Oirte  A.  OiriMie. 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 

(PR  Doc.  96-27618  Filed  10-25-96;  8:45  am) 
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Notica  of  Public  Maating 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
SUMMARY:  This  notice  announces  a 
public  meeting  which  is  being  held  by 
the  Federal  Aviation  Administration 
(FAA)  for  the  purpose  of  soliciting  and 
reviewing  information  from  the  public 
on  the  criteria  used  in  showing 
compliance  with  §  25.671(c)(3)  of  the 
Federal  Aviation  Rraulations  (FAR) 
relative  to  jammed  fught  control 
systems.  Interested  parties  are  invited  to 
make  presentations  or  submit  material 
for  the  record. 

DATES:  The  public  meeting  is  scheduled 
for  Tuesday,  December  3. 1996.  On-site 
registration  will  begin  at  7.'30  a.m.,  and 
the  public  meeting  will  begin  at  8:30 
a.m. 

REOtSTRATION:  Persons  planning  to 
attend  the  public  meeting  should  pre- 
register  by  contacting  the  person 
identified  later  in  this  notice  as  the 
contact  for  further  information. 
Arrangements  for  oral  presentations 
must  be  made  by  November  1, 1996. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Holiday  Inn  Sea-Tac 
International  Airport.  17338 
International  Blvd..  Seattle,  WA  98188. 
Telephone:  206-246-1000,  Fax:  206- 
242-7089.  Hotel  room  reservations 
should  be  made  in  advance.  A  block  of 
rooms  has  been  reserved  at  the  Holiday 
Inn  Sea-Tac  International  Airport.  The 
room  rate  is  $74  plus  tax  Persons 
wishing  to  attend  the  public  meeting  are 
encouraged  to  make  reservations  by 
November  15.  1996.  by  contacting  the 
hotel  direct  at  206-248-1000.  Be  sun  to 
identify  yourself  as  an  attendee  of  the 
"FAA  public  meeting  on  jammed  flight 
controls"  to  receive  the  special  rate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Iven  Connally.  FAA.  Transport 
Standards  Staff.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Ronton,  WA  98055-4056;  telephone 
(206) 227-2120. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
herewith  given  of  a  public  meeting  to  be 


held  on  Tuesday,  December  3, 1996,  at 
the  Holiday  Inn  Sea-Tac  International 
Airport.  The  purpose  of  this  meeting  is 
to  hear  comments  from  the  general 
public  regarding  criteria  to  be  used  in 
showing  compliance  with  the 
requirements  of  §  25.671(c)(3)  relative  to 
the  flight  control  iams  in  the  "normally 
encoimtered"  position.  The  FAA  is 
inviting  the  interested  public  to 
participate  in  developing  standardized 
methods  to  be  used  in  showing 
compliance  with  this  requirement.  The 
FAA  will  consider  information 
presented  at  the  public  meeting  in  the 
course  of  developing  future  advisory 
material  on  this  subject.  In  addition,  the 
public  is  invited  to  discuss  the  National 
Transportation  Safety  Board  (NTSB) 
Recommendation  A-96-108.  It 
recommends  that  14  CFR  25.671  be 
revised  to  account  for  failure  or 
jamming  of  any  flight  control  surface  at 
its  design-limited  deflection.  The  FAA 
will  consider  any  public  comments  on 
this  recommendation  in  developing  a 
response  to  the  NTSB. 

The  agenda  for  the  meeting  will 
include: 

Regulatory  Background 
Certification  Procedures 
Presentations  from  the  Public 

In  order  to  expedite  the  resolution  of 
this  issue,  the  FAA  has  developed  an 
initial  certification  policy  on  this 
subject,  which  is  presented  in  this 
notice.  The  public  is  invited  to 
comment  on  any  aspect  of  the  draft 
policy.  In  addition  to  the  general 
discussion  on  jams  in  the  flight  controls, 
the  FAA  is  soliciting  data  on  control 
surface  deflection  exceedances  per  flight 
hour  based  on  normal  revenue  flights. 
For  convenience,  this  data  should  be 
presented  in  the  form  of  a  plot  of  control 
surface  deflection  in  degrees  vs.  number 
of  exceedances  per  flight  hour.  These 
data  are  needed  to  determine  the  s\irface 
deflections  normally  encountered 
during  all  phases  of  fUght. 

The  FAA  Proposed  Policy 

In  the  absence  of  more  rational  data, 
the  criteria  listed  below  should  be  used 
to  define  the  jammed  control  surface 
positions.  The  control  surface 
deflections  associated  with  the 
"Conditions  at  the  time  of  the  Control 
Surface  )am"  must  be  based  on  the 
maximum  deflections  developed  during 
initiation  of  and  recovery  from  the 
maneuver.  In  order  to  account  for  the 
probability  of  occurrence  of  the  jam,  the 
maneuver  and  gust  conditions  at  the 
time  of  the  jam  should  be  selected  at  the 
once  in  one  hundred  houra  exceedance 
level.  The  exceedance  data  should  be 
obtained  from  normal  revenue  flights. 
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Controllability  must  be  evaluated  in  the 
jammed  condition  for  all  approved 
airplane  gross  weights  and  center  of 
gravity  (e.g.)  locations.  However,  only 
critical  combinations  of  gross  weights 
and  e.g.  locations  need  to  be 
demonstrated. 

Alternate  means  of  control,  such  as 
trim  systems,  may  be  used  if  it  can  be 
demonstrated  that  the  systems  are 
available  and  sufficiently  responsive  to 
allow  the  pilot  to  control  the  airplane. 
No  credit  will  be  given  for  differential 
engine  thrust  in  maneuvering  the 
airplane.  For  the  purpose  of  establishing 
control  positions  normally  encountered, 
only  the  airplane  rigid  body  modes  need 
to  be  considered  when  evaluating  the 
airplane  response  to  either  maneuvers 
or  gusts.  The  combined  effects  of  pilot 
input  and  any  automatic  system 
response  (with  system  both  on  and  off) 
must  be  evaluated  for  these  conditions. 
It  is  not  necessary  to  consider  additional 
failures  (e.g.,  engine  failure)  when 
evaluating  the  jammed  condition. 

The  controllability  criteria  typically 
applied  in  satisfying  these  requirements 
use  the  FAA  Handling  Qualities  Rating 
Method  (HQRM)  (Reference  Appendix  7 
of  the  draft  revision  to  AC  25-7,  as 
announced  in  the  Federal  Register,  61 
FR  14847,  dated  April  3, 1996)  as  an 
evaluation  tool,  and  specify  the 
minimum  handling  qualities  rating 
necessary  to  show  compliance  with  the 
regulation. 

Conditions  at  Time  of  the  Control 
Surface  Jam 

Jammed  Elevator  Positions 

Takeoff  run  (elevator  for  airplane  nose 
down  appropriate  for  the  airplane). 

Takeoff  rotation  (at  maximum  elevator 
for  airplane  nose  up  rotation). 

Normal  maneuvers  between  0.8  and 
l.Sgs  anywhere  between  Vi/^nt  and 

Vmo. 

Vertical  discrete  gusts  up  to  25  fps 
from  S.L.  to  20,000  feet. 

Jammed  Rudder  Positions 

Limit  of  the  yaw  damper  control 
authority. 

One  third  of  the  total  available  travel 
of  the  control  surface. 

Lateral  discrete  gusts  up  to  25  fps 
trom  S.L.  to  20,000  feet. 

Steady  crosswinds  up  to  20  knots  in 
the  takeoff  and  landing  configuration. 

Jammed  Aileron  and  Roll  Control 
Spoiler  Positions 

One  third  of  the  total  available  travel 
of  the  control  surface  up  to  250  knots. 
For  speeds  above  250  knots,  the 
deflection  associated  with  the  roll  rate 
established  at  250  knots. 


Vertical  and  lateral  discrete  gusts  up 
to  25  fps  from  S.L.  to  20,000  frot  Servo 
tabs  installed  on  control  surfaces  are 
assumed  jammed  in  the  position 
associated  with  the  deflection  of  the 
control  surface  on  which  they  are 
installed.  For  example,  the  aileron  servo 
tax  positions  are  those  associated  with 
the  aileron  positions  at  the  time  of  the 
jam  described  herein.  Servo  tabs  are  tabs 
that  are  designed  to  assist  in  moving  the 
control  service. 

Trim  tabs  and  movable  stabilizers  are 
assumed  jammed  in  the  position 
normally  selected  for  takeofl,  landing, 
and  normally  used  throughout  the  flight 
to  maintain  the  airplane  in  the  trimmed 
conditions  for  all  gross  weights  and  e.g. 
locations. 

Speed  brake  panels  are  assumed  to 
jam  in  any  position  for  which  they  are 
approved  to  operate  during  flight  that 
might  result  from  any  condition  of 
failure  in  the  system  not  shown  to  be 
extremely  improbable. 

Flaps  and  slats  are  assumed  to  jam  in 
any  position  used  for  takeoff,  approach, 
and  landing,  as  well  as  in  the  fully 
retracted  position,  that  might  result 
from  any  failure  condition  in  the  system 
not  shown  to  be  extremely  improbable. 
Section  25.701  addresses  the 
asymmetrical  jam  conditions  for  which 
these  devices  must  be  designed. 

Critical  for  Continued  Safe  Flight  and 
Landing  Following  a  Jam 

The  airplane  must  have  sufficient 
maneuverability  and  residual  structural 
strength  for  continued  safe  flight  and 
landing  after  jams  in  the  flight  controls. 
Consideration  may  be  given  to  any 
appropriate  reconfiguration  and  flight 
limitations  following  the  jam.  The  FAA 
handling  qualities  rating  method  will  be 
used  to  evaluate  airplane  handling 
characteristics.  Controllability  following 
a  jam  must  be  demonstrated  by  flight 
test  or  a  validated  flight  simulator.  The 
following  criteria  must  be  used  to 
evaluate  the  handling  qualities 
following  a  con.trol  jam: 

(1)  The  transient  condition  should  be 
rated  at  least  CONTROLLABLE  (CON). 

(2)  For  continued  safe  flight  and 
landing  with  the  jammed  condition,  the 
airplane  should  have  sufficient 
remaining  control  authority,  and  the 
FAA  Handling  Qualities  Rating  should 
not  be  less  than  ADEQUATE  (ADQ), 
including: 

•  Short  and  long  term  control  forces 
must  meet  the  criteria  of  §  25.143(c). 

•  The  airplane  must  be  maneuverable 
to  the  NFE  boundaries  for  angle-of- 
attack,  load  factor,  and  bank  angle. 

•  There  must  be  sufficient  remaining 
control  authority  to  land  in  an  adverse 
10  knot  crosswind. 


Airplane  flight  manual  procedures  for 
jams  may  assume  that  crews  share  the 
flying  duties,  provided  these  procedures 
are  clearly  descrilied  and  can  be 
consistently  executed  in  service  by 
pilots  of  average  skill  (ref.  §25.10i(h)). 
All  jammed-control  procedures  should 
be  covered  in  crew  training,  and  in 
qualification  checks  as  appropriate. 

The  ultimate  structural  strength 
requirements  necessary  for  continued 
safe  flight  with  the  control  surface  in  the 
jammed  position  must  not  be  less  than 
that  necessary  to; 

(1)  Maneuver  the  airplane,  between 
0.25  and  1.75gs  with  flaps  up,  and  0.6 
and  1.4gs  with  flaps  down. 

(2)  Withstand  vertical  and  lateral 
discrete  gusts  to  40  percent  of  limit  gust 
velocity. 

Note:  If  a  rational  balanced  maneuver  can 
not  be  achieved  at  the  speciBed  load  fectors 
with  the  jam  condition,  then  a  safety  factor 
of  1.35  may  be  applied  to  the  loads 
developed  at  the  highest  load  factors 
attainable  but  need  not  exceed  the  load 
factors  sp)ecified  above. 

Requests  To  Be  Heard 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  Persons  planning  to  present 
data  or  comments  at  the  public  meeting 
are  requested  to  provide  the  FAA  an 
abstract  of  their  presentation  by 
November  15,  1996.  The  abstract  should 
include  an  estimate  of  the  time  needed 
to  make  the  presentation,  and  should  be 
mailed  to  the  person  identified  earlier  in 
this  notice  "as  the  contact  for  further 
information.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
only  if  time  is  available  during  the 
meeting;  however,  the  name  of  those 
individuals  may  not  appear  on  the 
written  agenda  for  the  public  meeting. 
Following  each  presentation,  a 
discussion  period  will  be  allowed  and 
all  persons  will  be  given  the 
opportunity  to  open  discussions  on  the 
presentation. 

Public  Meeting  Procedures 

Persons  who  plan  to  attend  the  public 
meeting  should  be  aware  of  the 
following  procedures  which  are 
established  to  facilitate  the  workings  of 
the  meeting. 

1.  The  meeting  will  be  open  on  a 
space  available  basis  to  all  persons 
registered.  It  will  be  necessary  to  adhere 
to  the  meeting  schedule  in  order  to 
enable  adjournment  within  the  time 
allowed. 

2.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  participate  in 
the  meeting.  The  opportunity  to  speak 
will  be  available  to  all  persons,  subject 
to  availability  of  time. 
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3.  Representatives  of  the  FAA  will 
preside  over  the  meeting.  A  panel  of 
FAA  personnel  involved  in  this  issue 
will  be  present. 

4.  The  meeting  will  be  recorded  by  a 
court  reporter.  Anyone  interested  in 
purchasing  the  transcript  should  contact 
the  court  reporter  directly.  A  copy  of  the 
court  reporter's  transcript  will  be  placed 
in  the  docket. 

5.  The  FAA  will  consider  all  materials 
presented  at  the  meeting  by 
participants.  Position  papers  and  other 
handout  material  may  be  accepted  at  the 
discretion  of  the  chairperson.  Enough 
copies  should  be  provided  for 
distribution  to  all  conference 
participants. 

6.  Statements  made  by  FAA 
participants  at  the  meeting  may  not 
reflect  the  Rnal  FAA  positions. 

issued  in  ReDton.  Washington,  on  October 
21.  1996. 

Darrall  M.  Poderaoii. 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANM-iOO. 

(PR  Doc.  96-27616  Piled  10-25-96.  8:45  am) 
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RTCA.  Inc..  Joint  RTCA  Special 
Committee  180  and  EUROCAE 
Worfclng  Group  46  Meeting;  Design 
Aaaurance  Guidance  for  Alrt>ome 
Electronic  Hardware 

P\irsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  a  joint  RTCA  Special 
Committee  189  and  EUROCAE  Working 
Group  46  meeting  to  be  held  December 
9-12.  1996.  starting  at  8:30  a.m.  on 
December  9.  (On  subsequent  days, 
meeting  begins  at  8:00  a.m.)  The 
meeting  will  be  held  at  RTCA,  bic,  1140 
Connecticut  Avenue.  N.W.,  Suite  1020, 
Washington.  DC,  20036. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
Minutes  of  Previous  Joint  Meeting;  (4) 
Leadership  Team  Meeting  Report;  (5) 
Review  Action  Items;  (6)  Review  Issue 
Logs;  (7)  Review  Comments  and 
Allocate  to  Issue  Teams  as  Required;  (8) 
New  Items  for  Consensus;  (9)  Other 
Business:  (10)  Establish  Agenda  for  Next 
Meeting;  (11)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 


Secretariat,  1140  Connecticut  Avenue, 
N.W..  Suite  1020.  Washington.  DC. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  October  23, 
1996. 

Janice  L.  Patan, 

Designated  Official. 

[PR  Doc.  96-27615  Filed  10-25-96;  8:45  am) 
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Notice  of  Intent  To  Rule  on  Application 
(96-02-C-00-8YR)  To  Impose  and  Use 
the  Revenue  From  a  Passsngar  Facility 
Charge  (PFC)  at  Syracuse  Hancock 
International  Airport,  Syracusa.  Hmu 
Yorti 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Syracuse 
Hancock  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comment  must  be  received  on  or 
before  November  27.  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  Uie  FAA  at  the  following 
address:  Mr.  Philip  Brito.  Manager  New 
York  Airports  District  Office.  600  Old 
Country  Road,  Suite  446,  Garden  City, 
NY.  11530.  In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Charles 
Everett.  Commissioner  of  Aviation, 
EHvision  for  the  City  of  Syracuse, 
Department  of  Aviation.  Syracuse 
Hancock  International  Airport, 
Syracuse,  New  York  13212. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Syracuse  Department  of  Aviation  under 
Section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Brito,  Manager  of  the  New  York 
Airports  District  Office,  Manager  New 
York  Airports  EWstrict  Office,  600  Old 
Country  Road,  Suite  446,  Garden  Qty, 
New  York,  11530. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 


comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Syracuse  Hancock  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expimsion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  21, 1996.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Syracuse, 
Department  of  Aviation  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  14. 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1, 1995. 

Proposed  charge  expiration  date:  May 
1.  2000. 

Total  estimated  PFC  revenue: 
$14,126,567. 

Brief  description  of  proposed  projects: 
— Install  a  Delcing  Fluid  Collection  and 

Treatment  System 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at 
Fitzgerald  Federal  Building.  John  F. 
Kennedy  International  Airport.  Jamaica, 
New  York.  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Syracuse 
Hancock  International  Airport. 

Issued  in  Jamaica.  New  York  on  October 
22.  1996. 

Tlioiaas  Felix. 

Acting  Manager,  Planning  &■  Progmruning 

Branch,  Eastern  Region. 

IFR  Doc  96-27617  Filed  10-2S-46:  8:45  am) 
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Federal  Tranait  Administration 
[FTA  Docicet  No.  ETA-96-1890  ] 

Notfca  of  Request  for  the  Extension  of 
Currently  Approved  Information 
Collections 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACTION:  Notice  of  request  for  comments. 
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SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  informaticm 
collections: 

(1)  University  Research  and  Training 
Program; 

(2)  Managerial  Training  Program; 

(3)  49  U.S.C.  5312(a)  Paperwork 
Requirements. 

DATES:  Comments  must  be  submitted 
before  December  27. 1996. 
ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  he 
submitted  to  the  United  States 
Department  of  Transportation.  Central 
Dockets  Office.  PL-401.  400  Seventh 
Street.  S.W.,  Washington,  D.C.  20590. 
All  comments  received  will  be  available 
for  examination  at  the  above  address 
from  10:00  a.m.  to  5:00  p.m..  e.t.. 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT: 

University  Research  and  Training 
Program — Ms.  Liz  Solomon,  Office  of 
Research,  E)emonstration  and 
Innovation,  (202)  366-0242. 

Managerial  Training  Program — Ms. 
Pauline  D'Antignac,  Office  of  Research, 
Demonstration  and  Innovation,  (2021 
366-0234. 

49  U.S.C.  5312(a)— Mr.  Henry  Nejako, 
Office  of  Research,  Demonstration  and 
Innovation,  (202)  366-0184. 

Title:  Univereity  Research  and 
Training  Program  (OMB  Niunber:  2132- 
0547) 

Background:  49  U.S.C.  5312 
authorizes  the  Secretary  of 
Transportation  to  make  grants  to  public 
and  private  nonprofit  institutions  of 
higher  learning  to  assist  in  establishing 
or  carrying  on  comprehensive  research 
in  the  problems  of  transportation  in 
urban  and  rural  areas. 

The  information  collected  is 
submitted  in  the  form  of  an  application 
for  a  grant  and  is  used  to  determine 
eligibility  of  grant  applicants  and  to 
assure  that  all  FTA  and  Federal 
requirements  are  met.  This  information 
also  enables  FTA  and  the  academic 
community  to  properly  define  subject 
matter  categories  and  to  identify  the 
kinds  of  organizations  that  are 
submitting  proposals.  Also,  the 
information  is  essential  to  support  basic 
and  theoretical  research  within  the 
academic  community  that  will  advance 
the  current  knowledge  base,  improve 
the  transportation  service  provider's 


decisionmaking  and  management 
processes,  and  assist  transit 
professionals  to  anticipate  significant 
national  issues  and  trends,  lihe 
information  is  also  used  to  report 
annually  to  Congress,  the  Secretary,  and 
to  the  FTA  Adndnistrator  on  how 
grantees  are  responding  to  national 
emphasis  areas  and  Congressional 
direction,  and  allows  FTA  to  track 
grantees'  use  of  Federal  planning  and 
research  funds. 

Respondents:  Accredited  Institutions 
of  Higher  Learning. 

Estimated  Annual  Burden  on 
Respondents:  39.4  hours  for  each  of  the 
120  responses. 

Estimated  Total  Annual  Burden: 
4.728  hours. 

Frequency:  Annual. 

Title:  Managerial  Training  Program 
(OMB  Number  2132-0551) 

Background:  49  U.S.C.  5323(c) 
authorizes  the  Secretary  of 
Transportation  to  make  grants  to  States 
and  local  public  transportation  services 
to  provide  fellowships  for  training 
personnel  employed  in  managerial, 
technical,  and  professional  positions  in 
the  public  transportation  field.  The 
information  collected  is  submitted  in 
the  form  of  an  application  and  is  used 
to  determine  eligibility  and 
appropriateness  of  intended  training  in 
light  of  program  goals.  Collection  of 
information  for  this  program  is  also 
necessary  to  provide  documentation 
that  grant  applicants  and  recipients  are 
complying  with  appropriate  FTA 
Circular  C  6300.1A  and  other  Federal 
requirements.  Without  this  information, 
FTA  would  not  be  able  to  determine  if 
the  goals  and  objectives  as  set  forth  for 
this  program  are  being  met  fully, 
partially,  or  not  at  all. 

Respondents:  State  and  local 
governments,  business  or  other  for 
profit,  and  non-profit  institutions. 

Estimated  Annual  Burden  on 
Respondents:  3.6  hours  for  each  of  the 
392  responses. 

Estimated  Total  Annual  Burden: 
1,412  hours. 

Frequency:  Annually,  semi-annually, 
quarterly. 

Title:  49  U.S.C.  5312(a)  Paperwork 
Requirement  (OMB  Number:  2132- 
0546) 

Background:  49  U.S.C.  5312(a) 
authorizes  the  Secretary  of 
Transportation  to  make  grants  or 
contracts  for  research,  development,  and 
demonstration  projects  that  will  reduce 
urban  transportation  needs,  improve 
mass  transportation  service,  or  help 
transportation  service  meet  the  total 
urban  transportation  needs  at  a 
minimum  cost.  In  carrying  out  the 
provisions  of  this  section,  the  Secretary 


is  also  authorized  to  request  and  receive 
appropriate  inhumation  from  any 
source. 

The  information  collected  is 
submitted  as  part  ot  the  application  fcff 
grants  and  cooperative  agreements  and 
is  used  to  determine  eligibility  of 
applicants.  Collection  of  this 
infonnation  also  provides 
documentation  that  the  applicants  and 
recipients  are  meeting  program 
objectives  and  are  complying  with  FTA 
Circular  6100.1B  and  (Aher  Federal 
requirements. 

lanied:  October  23, 1996. 
Gordan  J.  Linlan. 
Administrator. 

(FR  Doc  96-27620  Piled  10-25-96;  8:45  am) 
■UMG  OOOC  4#t»«-U 


Maritime  Administration 
[Doctcet  8-0401 

Matson  Navigation  Company,  Inc.; 
Notice  of  Application  for  Tamporary 
Written  Conaent  Pursuant  to  Sactton 
506  of  the  Merchant  Marina  Act,  1936, 
as  amended,  for  the  Operation  of  the 
EWA  in  the  Pacific  Coast  ShuMa 
Service 

Notice  is  hereby  given  that  Matson 
Navigation  Company,  Inc.  (Matson),  a 
U.S  company,  by  letter  of  October  16. 
1996,  requests  temporary  written 
consent  pursuant  to  section  506  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act),  for  operation  of  the  construction- 
differential  subsidy  built  containership 
EWA  (ex-PRESIDENT  TYLER)  in  the 
Pacific  coast  shuttle  service 
commencing  December  1, 1997,  until 
March  2, 1997,  when  the  EWA  reaches 
25  years  of  age.  Matson  is  currently 
operating  the  EWA  in  a  Pacific  coast 
shuttle  service.  According  to  Matson, 
the  instant  request  was  necessitated  by 
the  fleet  deployment  required  to 
accomplish  the  drydocking  described 
below. 

Matson  states  that  in  order  to  comply 
v^th  legal  drydocking  requirements  of 
the  Coast  Goard  and  to  maintain 
American  Bureau  of  Shipping  vessel 
classifications,  it  is  in  the  process  of 
rotating  five  of  the  six  vessels  purchased 
from  American  President  Lines,  Ltd.  in 
January  1996  into  a  shipyard  in  Korea. 
The  rotation,  which  includes  the  three 
C9  vessels  (MAHIMAHI,  ex-PRESIDENT 
WASHINGTON;  MANOA.  ex- 
PRESIDENT  UNCOLN;  and 
MOKIHANA.  ex-PRESIDENT  MONROE) 
and  two  C8  vessels  (CHIEF  GADAO,  ex- 
PRESIDENT  GRANT;  and  LIHUE.  ex- 
PRESIDENT  HOOVER),  commenced  in 
September  1996  and  will  not  be 
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completed  until  February  1997.  This 
drydocking  schedule.  Matson  adds,  will 
require  both  the  CHIEF  GAOAO  and 
LIHUE.  which  are  no  longer 
geographically  restricted  puraxiant  to 
section  506.  to  remain  in  the  Pacific 
Alliance  Service  (U.S.  Pacific  Coast, 
Hawaii.  Guam.  Far  East,  U.S.  Pacific 
Coast  deployment)  through  February 
1997  and  thus  be  unavailable  to 
substitute  for  the  EWA  in  the  Pacific 
coast  shuttle  service.  Matson  points  out 
that,  even  if  available,  the  CHIEF 
GADAO  and  LIHUE  were  specifically 
modified  to  carry  the  Pacific  Alliance 
Service  cargo  fMckage.  The  EWA  was 
not  so  modifieid  and  does  not  have  the 
required  capacity  configuration  for 
deployment  in  the  Pacific  Alliance 
Service. 

It  is  Matson 's  view  that  grant  of  the 
requested  permission  will  further  the 
policy  of  the  Act  by  promoting  a  U.S. 
merchant  marine  sufficient  to  carry  the 
country's  domestic  water-borne 
commerce  and  a  substantial  portion  of 
its  foreign  commerce.  In  this 
connection,  MatsQn  points  out  that  the 
EWA  will  be  carrying  exclusively 
domestic  cargo  between  Los  Angeles, 
Cahfomia;  Oakland,  Cahfomia;  and 
Seattle,  Washington,  in  the  course  of 
foreign  commerce  voyages  between 
Vancouver,  B.C.  and  these  U.S.  Pacific 
coast  ports. 

Matson  beUeves  that  since  no  one 
besides  Matson  is  providing  an 
intercoastal  service  along  the  U.S. 
Pacific  coast,  the  use  of  the  EWA  in  the 
Pacific  coast  shuttle  service  cannot 
result  in  unfair  competition  to  any 
domestic  operator. 

Any  person,  firm,  or  corporation 
having  any  interest  in  the  application 
for  section  506  consent  and  desiring  to 
submit  comments  concerning  Weston's 
request  must  by  the  close  of  business  on 
November  12.  1996.  file  written 
comments  in  triplicate,  to  the  Secretary, 
Maritime  Administration.  Room  7210, 
Nassif  Building,  400  Seventh  Street, 
SW..  Washington,  DC  20590.  The 
Maritime  Administration,  as  a  matter  of 
discretion,  will  consider  any  comments 
submitted  and  take  such  action  as  may 
be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.800  Construction-Difierential 
Subsidies  (CDS)| 

By  Order  of  the  Maritime  Administrator. 

Dated:  October  23,  1996. 
Joel  C  Richard. 
Secretary. 

[PR  Doc.  96-27596  Filed  10-25-96;  8:45  am) 
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National  Hlohway  Trafllc  Salaty 
Administration 

[Doctot  No.  96-113;  Node*  1] 

Fofd  Motor  Company;  Raoalpt  of 
Applicatton  tor  Dactalon  of 
InconaaquonUal  NonoompHanoa 

Ford  Motor  Company  of  Dearborn, 
Michigan,  has  determined  that  cntain 
1996  model  year  Merctiry  Villager  and 
Nissan  Quest  vehicles,  designed  and 
engineered  by  Nissan,  and 
manufacttired  by  Ford,  fail  to  comply 
with  the  power  window  requirements  of 
49  CFR  571.118.  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  118. 
"Power-Operated  Window,  Partition, 
and  Roof  Panel  Systems"  and  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573  "Defect  and  Noncompliance 
Information  Report."  Ford  has  also 
applied  to  be  exempted  from  the 
notification  and  remedy  reqtuiements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118(a)  and  does  not  represent 
any  agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
application. 

Paragraph  S4(e)  of  FMVSS  No.  118 
requires  that  "power  operated  windows 
may  be  closed  only"  during  the  interval 
between  the  time  the  locking  device 
which  controls  the  activation  of  the 
vehicle's  engine  is  turned  off  and  the 
opening  of  either  of  a  two-door  vehicle's 
doors  or.  in  the  case  of  a  vehicle  with 
more  than  two  doors,  the  opening  of 
either  of  its  fit>nt  doors. 

From  September  18,  1995,  through 
July  31.  1996,  Ford  manufactured 
approximately  57,400  Mercvuy  Villager 
and  46,500  Nissan  Quest  vehicles  that 
do  not  comply  with  the  power  window 
requirements  of  FMVSS  No.  118, 
paragraph  S4(e).  The  power-operated 
windows  in  these  vehiclefl  can  be  closed 
after  the  ignition  key  is  turned  to  the 
"ofi"  position  and  the  right  front 
(passenger)  door  is  opened.  The  power 
window  cannot  be  operated  (opened  or 
closed)  when  the  ignition  key  is  turned 
to  the  "off"  position  and  the  left  bonl 
(driver)  door  is  opened. 

Ford  supported  its  application  for 
inconsequential  noncompliance  with 
the  following: 

"In  the  affected  Villager  and  Quest 
vehicles,  it  is  likely  that  as  long  as  the 
driver's  door  has  not  been  opened,  an 
adult  (the  driver)  would  remain  present 
in  the  vehicle  to  supervise  any  children 
because  a  driver  would  exit  the  vehicle 
through  the  driver's  door  under  all  but 


the  most  extraordinary  circumstances. 
As  previously  noted,  the  power  window 
operation  is  canceled  when  the  driver 
door  is  opened — the  door  through 
which  the  operator  would  be  expected 
to  exit  the  vehicle — thus  eliminating 
any  potential  risk  associated  with 
operation  of  the  power  windows  by 
unsupervised  children  remaining  in  the 
vehicle.  In  addition,  the  design  of  the 
front  door  power  %vindow  control 
switches  located  on  the  door  arm  rests 
is  such  that  closing  these  windows 
requires  the  switch  to  be  pulled  up  and 
held.  Further  the  switches  are  recessed 
in  a  cavity  below  the  switch  assembly 
sur&ce.  "The  intent  of  these  design 
featiires  is  to  minimize  the  chance  of 
imintentional  activation  of  poMrer 
window  closing  that  could,  with  other 
sMHtch  design  configuratioiis.  result 
from  a  child  leaning  or  resting  a  foot  on 
the  switch.  An  additional  feature  that 
minimizes  the  potential  risk  of  injury  to 
unsupervised  children  in  the  affected 
vehicles  is  that  no  power  window 
switch  controls  are  located  in  the  rear 
seat  positions,  and  the  control  switches 
for  the  third  row  seat  optional  power 
quarter  windows  are  located  in  an 
overhead  console  in  the  front  passenger 
compartment,  relatively  out  of  sight.  In 
addition  to  the  items  cited  above  to 
mitigate  the  risk  of  injury,  the  Villager 
and  Quest  owner  guides  warn  against 
leaving  children  unattended  in  the 
vehicle,  specifically  warn  of  the 
potential  danger  of  children  playing 
with  the  vehicle's  power  windows,  and 
identify  the  feet  that  the  accessory  delay 
feature  allows  the  power  windows  to  be 
operated  for  a  fifteen  minute  period 
after  the  ignition  is  turned  off  or  until 
the  driver  door  is  opened. 

"Neither  Ford  or  Nissan  are  aware  of 
any  field  or  owner  reports  or  allegations 
of  injtiries  related  to  this  conditicm.  We 
[Ford]  believe  the  likelihood  of 
tmsupervised  children  left  in  one  of  the 
affected  vehicles  being  exposed  to 
injury  during  the  fifteen  minute  p>eriod 
after  the  ignition  key  has  been  turned  off 
and  a  driver  has  exited  the  vehicle 
through  other  than  the  driver's  door  is 
very  remote,  and  therefore  the 
noncompliance  presents  no  reasonably 
anticipated  risk  to  motor  vehicle  safety. 
We  [Ford]  request  that  the  agency  find 
this  condition  to  be  inconsequential  to 
motor  vehicle  safety,  and  accordingly 
that  Ford  and  Nissan  be  exempted  from 
the  notice  and  remedy  requirements  of 
the  Code.  The  agency  recently  granted  a 
petition  from  Volkswagen  of  America, 
Inc.,  as  docimiented  in  Federal  Register, 
Volume  60,  page  48197,  (September  18, 
1995).  for  vehicles  with  power  windows 
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operating  in  a  maimer  similar  to  the 
affected  Villagers  and  Quests." 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtmients  on  the  application  of  Ford, 
described  above.  Comments  should  refer 
to  the  docket  nimiber  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109. 400  Seventh  Street.  SW. 
Washington.  D.C.  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 

be  considered  to  the  extent  possible.  ^ 

When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  ptirsuant  to  the 
authority  indicated  below.  Comment 
closing  date:  November  27, 1996. 

(49  U.S.C  30118,  30120;  delegation  of 
authority  at  49  CFR  1 .  50  and  501 .8) 

Issued  on:  October  23, 1996. 
L.  Robert  Siiriton. 
Associate  Administrator  for  Safety 
Peifoimance  Standards. 
(PR  Doc  96-27614  Filed  10-25-96;  8:45  am] 
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October  28,  1996 


Part  II 


Department  of  the 
Treasury 

Fiscal  Service 

Bureau  of  the  Public  Debt 

31  CFR  Part  344 

Regulations  Governing  United  States 
Treasury  Certificates  of  Indebtedness, 
Treasury  Notes,  and  Treasury  Bonds- 
State  and  Local  Qovernment  Series;  Final 
Rule 

Demand  Deposit  Securities  of  the  State 
and  Local  Government  Series;  Notice 


55690      Federal  Register  /  Vol.  61.  No.  209  /  Monday.  October  28,  1996  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Sarvic* 
31  CFR  Part  344 

(DapartfiMnt  of  ttM  Tranury  Circular.  Public 
DabtSertosNo.  3-72] 

Ragulations  Qovaming  Unitad  Stataa 
Traaaury  Cartificatea  of  Indabtadnaas, 
Traaaury  Notas,  and  Traaaury  Bonda — 
State  and  Local  Qovammant  Sariaa 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Treasury. 

ACTION:  Final  rule. 


summary:  The  Department  of  the 
Treasury  hereby  publishes  a  final  rule 
governing;  United  States  Treasury 
Certificates  of  Indebtedness.  Notes,  and 
Bonds  of  the  State  and  Local 
Government  Series  (SLGS).  These 
securities  are  available  for  purchase  by 
issuers  of  state  and  local  government 
bonds  described  in  Section  103  of  the 
Internal  Revenue  Code  for  proceeds  (or 
amounts  treated  as  proceeds)  which  are 
subject  to  yield  restrictions  or  arbitrage 
rebate  requirements  of  the  Income  Tax 
regulations  under  sections  103,  148.  149 
and  150  of  the  Internal  Revenue  Code 
(tax  regulations).  This  Hnal  rule  makes 
the  SLGS  securities  program  more 
flexible  in  a  manner  consistent  with  tax 
policy  objectives. 

DATES:  The  regulations  are  eflective 
October  28, 1996,  for  securities  where 
the  subscription  is  received  on  or  after 
October  28, 1996  and  are  applicable 
except  that  the  revised  notice  period  for 
early  redemptions  applies  to  all  SLGS 
issues.  Subscribers  for  SLGS  securities 
can  continue  to  use  the  current  forms, 
lining  out  any  obsolete  parts,  until  new 
forms  are  distributed. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fyatt,  Director,  or  Howard  Stevens, 
Supervisory  Program  Analyst,  Division 
of  Special  Investments,  at  304—480- 
7752  or  Ed  Cronseth,  Deputy  Chief 
Counsel,  or  Jim  Kramer-Wilt,  Attorney/ 
Adviser.  Office  of  the  Chief  Counsel,  at 
304-480-5190. 

SUPPLEMENTARY  INFORMATION: 

I,  Background 

The  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt,  is  attempting 
to  make  the  SLGS  securities  program 
more  attractive  and  flexible  for  State 
and  local  government  issuers  of  debt 
obligations  that  are  subject  to  the 
arbitrage  and  rebate  rules  of  the  Internal 
Revenue  Code.  It  is  the  Department's 
intent  to  do  so  in  a  manner  consistent 
with  tax  policy  objectives  and  in  a 
manner  that  is  cost  effective. 


In  recent  years,  market  participants 
have  advised  the  Department  that 
aspects  of  the  existing  SLGS  securities 
regulations  impose  burdens  that  are  not 
needed  or  cost  effective.  On  April  30, 
1996,  the  Department  published  an 
Advanced  Notice  of  Proposed 
Rulemaking,  noting  ten  general  changes 
the  Department  was  considering  in 
order  to  make  the  SLGS  securities 
program  more  flexible. 

Inere  were  eight  letters  received 
commenting  on  the  Advanced  Notice  of 
Proposed  Rulemaking  (ANPR).  In 
general,  the  comments  were  in  favor  of 
the  ten  items  contained  in  the  ANPR. 
Several  comments  suggested  specific 
parameters  for  some  of  the  ten  items 
while  others  suggested  the  Treasury 
Department  consider  changes  not 
contained  in  the  ANPR. 

On  July  26, 1996,  the  Department 
published  a  proposed  rule,  outlining 
specific  changes  to  the  SLGS  securities 
program.  There  were  five  letters 
received  which  provided  seven  different 
comments  on  the  proposed  rule. 

(a)  One  commenter  suggested  that  the 
Department  consider  amending  31  CFR 
§  344.2(a)(3)  to  permit  issuing  bonds 
with  a  maturity  period  exceeding  30 
years.  The  commenter  acknowledged 
that  the  calculation  of  SLGS  securities 
rates  past  the  30-year  yield  curve  would 
be  difficult  and  indicated  a  willingness 
to  accept  a  30-year  rate  for  maturities  in 
excess  of  30  years. 

The  Departnent  amended  the  final 
rule  to  permit  the  issuance  of  Imnds 
with  maturities  of  up  to  40  years.  The 
maximum  applicable  rate  for  securities 
with  a  maturity  in  excess  of  30  years  is 
the  3&-year  rate. 

(b)  There  were  four  comments 
received  concerning  the  apparent 
elimination  of  the  "mailbox  rule".  This 
rule  had  provided  that  the  applicable 
rate  table  for  any  subscription  was  the 
one  in  effect  on  the  date  the  initial 
subscription  was  faxed,  post-marked  or 
carrier  date-stamped,  rather  than  on  the 
date  received  under  the  proposed  rule. 
The  commenters  argued  that  if  a 
subscriber  could  not  lock  in  the  SLGS 
rate  on  the  pricing  date,  many  issuers 
will  choose  open  market  securities  in 
order  to  lock  in  the  required  yield. 

The  commenters  argued  for  issuers  to 
have  the  option  to  use  the  mailbox  rule, 
rather  than  the  "actual  receipt"  rule. 
The  comments  suggested  diat  in  order  to 
accommodate  the  Department's  need  for 
five  or  seven  days  notice,  the 
regulations  should  permit  the  issuer  to 
lock  in  the  maximum  interest  rate  by 
mailing  the  initial  subscription,  so  long 
as  a  copy  of  the  initial  subscription  form 
(clearly  marked  to  indicate  it  is  a 
duplicate  of  the  mailed  subscription). 


together  with  proof  of  mailing  is 
separately  sent  by  means  reasonably 
designed  to  arrive  at  the  Bureau  of  the 
Public  Debt  within  the  required  five/ 
seven  days  notice  period. 

The  Department  considered  this 
suggestion  and  amended  the  final  rule 
to  provide  that  an  issuer  can  either  lock 
in  a  SLGS  rate  with  a  timely  fax  to  the 
Division  of  Special  Investments,  or,  if  a 
subscription  is  mailed,  it  must  be 
received  by  Public  Debt  on  or  before  the 
required  five/seven  day  notice  period  in 
order  to  lock  in  the  SLGS  rate  for  the 
day  of  mailing. 

The  Department  considers  it  the 
responsibility  of  the  subscriber  to 
confirm  the  receipt  of  any  fax  sent  to 
Public  Debt.  The  Division  of  Special 
Investments  has  multiple  fax  machines 
that  register  the  fax  number  of  the 
subscriber,  even  if  a  paper  jam  occurs. 
Therefore,  subscribers  sending  faxed 
subscriptions  after  the  close  of  business 
at  Public  Debt  on  the  last  day  of  the 
notice  period  should  not  have  a  problem 
getting  their  fax  timely  received  or 
getting  confirmation  the  next  morning. 
If  a  failed  attempt  to  subscribe  is 
confirmed  the  following  morning,  the 
subscriber  can  lock  in  the  SLGS  rates  for 
the  previous  day  by  immediately  faxing 
another  subscription. 

(c)  There  were  four  comments  stating 
that  the  addition  in  the  proposed  rule  of 
two  new  standards  under  which  the 
Secretary  can  revoke  a  subscription,  31 
CFR  §  344.1(f)(3)(li)  and  31  CFR 

^  344.1(f)(3)(iii),  are  too  ambiguous  and, 
unlike  non-callable  open  market 
securities,  permit  the  revocation  of  a 
SLGS  subscription  after  issuance.  One 
of  the  commentera  suggested  that  the 
previous  language  be  reinstated  and  that 
the  regulations  require  a  certification  by 
the  subscriber  that  the  amounts  invested 
were  gross  proceeds  of  a  tax-exempt 
bond.  Another  commenter  suggested 
that  the  authority  of  the  Secretary  to 
revoke  issuance  of  SLGS  securities  be 
limited  to  circumstances  where  the 
issuance  of  SLGS  securities  is 
inconsistent  with  the  SLGS  regulations 
and  the  Secretary  determines  that 
revocation  is  in  the  public  interest. 

The  Department  considered  the  issues 
raised  by  these  comments  and  has 
deleted  the  language  of  the  proposed 
regulations  and  has  retained  the 
authority  of  the  Secretary  to  revoke 
subscriptions  for  improper  certifications 
consistent  with  the  previous 
regulations.  Use  of  SLGS  securities  in  a 
manner  which  violates  the  tax 
regulations  will  be  deah  with  under  the 
tax  laws. 

(d)  Another  comment  suggested  that 
the  Department  consider  issuing  zero 
interest  SLGS  securities  where  the 
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subscriptions  for  such  securities  are 
received  more  than  60  days  before  the 
issue  date  (the  current  requirement). 
The  suggestion  was  that  the  Department 
extend  this  period  to  one  year. 
The  Department  decided  that 
maintaining  subscription  requests  for 
longer  than  60  days  is  an  administrative 
burden  and  is  not  including  this 
suggestion  in  the  final  rule. 

(e)  One  comment  suggested  that 
Public  Debt  put  the  daily  SLGS  interest 
rate  table  on  the  World  Wide  Web. 

Public  Debt  is  currently  posting  these 
rates  (HI  the  Internet  at  ftp:// 
ftp.publicdebt.treas.gov/secrate.txt 

(f)  Another  comment  advised  that  the 
terms  used  in  the  summary  of  the 
proposed  regulations  and  the  text  of  the 
proposed  regulations  to  describe 
amounts  which  can  be  invested  in  SLGS 
securities  are  inconsistent  and  create 
ambiguity. 

The  Department  considered  the 
suggestion  and  amended  section 
344.0(a)  to  specify  that  SLGS  can  be 
purchased  with  any  amounts  that 
constitute  gross  proceeds  of  an  issue  or 
any  other  amounts  which  assist  an 
issuer  of  tax-exempt  bonds  in 
complying  with  any  appUcable 
provisions  of  the  Internal  Revenue  Code 
relating  to  such  tax  exemption. 

(g)  line  final  comment  expressed  the 
concern  that  the  requirement  for  a 
subscriber  to  provide  the  employer 
identification  number  only  for  the  issuer 
would  unfairly  penalize  issuers  in  cases 
where  the  six-month  penalty  for  failure 
to  settle  a  SL.GS  securities  subscription 
is  due  to  the  actions  of  a  conduit 
borrower. 

The  concern  of  the  commenter  was 
that  most  states  and  cities  have  loan 
programs  for  various  purposes  such  as 
housing,  health  care  and  education 
which  service  multiple  conduit  obligors. 
However,  if  any  one  conduit  obligor's 
failure  to  comply  could  subject  all 
conduit  obligors  under  such  a  program 
to  a  six-month  fireeze-out.  then  no 
conduit  obligor  could  structure  its  plan 
of  investment  based  on  the  assumption 
that  SLGS  securities  would  be  available 
to  it  as  needed. 

The  Department  decided  to  amend  the 
language  of  section  344.1(h)  to  provide 
that  the  six-month  penalty  appUes  to  the 
government  body  unless  the  government 
body  provides  the  Tax  Identification 
Nimiber  of  the  conduit  borrower  to  the 
Department  when  non-settlement 
occurs. 

The  Department  made  three 
additional  changes  that  clarify  or 
improve  the  SLGS  securities  program. 

(i)  In  section  344.5(a)(3)(ii),  it  is  now 
clear  that  either  a  premium  or  discount 
can  occur  when  calculating  early 


redemption  value,  depending  on 
whether  the  Treasury  borrotving  rate  is 
lower  or  higher  than  the  stated  interest 
rate  of  the  early-redeemed  SLGS 
security. 

The  Department  added  language  to 
this  section  and  to  Appendix  B  to  make 
this  clarification. 

(ii)  The  maximimi  amoimt  by  which 
a  subscription  can  be  amended  is  given 
greater  flexibility  by  making  the 
standard  of  section  344.3(b)(3)(ii)  "the 
greater  of  $10  million  or  ten  percent  of 
the  initial  subscription  amount." 

(iii)  Section  344.5(a)(3)(ii)  is  revised 
to  read  that  the  term  "current  Treasury 
borrowing  rate"  means  the  applicable 
rate  shown  in  the  table  of  maximum 
interest  rates  payable  on  United  States 
securities — State  and  Local  government 
Series,  for  the  day  the  request  for  early 
redemption  is  received  by  Public  Debt, 
plus  5  basis  points.  Sections 
344.5(a)(4)(ii)  and  344.5(a)(5)(iii)  are 
revised  to  refer  to  the  definition  of  the 
term  "ciurent  Treasury  borrowing  rate" 
as  set  forth  in  section  344.5(a)(3)(ii). 

U.  Section  By  Section  Summary 

Subpart  A — Genera]  Information 

Provisions  included  in  tlie  general 
information  section  apply  to  time 
deposit  and  demand  deposit  State  and 
I>ocal  Government  Series  securities. 
Changes  bom  the  1995  regulations  are 
as  follows: 

Subpart  A — General  Information 

(1)  Section  344.0(a) — ^This  section  is 
amended  to  read  that  SLGS  can  be 
purchased  with  any  amounts  that 
constitute  gross  proceeds  of  an  issue  or 
any  other  amounts  which  assist  an 
issuer  of  tax-exempt  bonds  in 
complying  with  applicable  provisions  of 
the  internal  Revenue  Code  relating  to 
such  tax  exemption. 

(2)  Section  344.0(b)— This  section  is 
changed  to  redefine  the  Xerox 
"government  body"  to  make  it  clear 
SLX^  securities  are  issued  only  to  state 
and  local  governments  and  not  to 
conduit  borrowers. 

(3)  Section  344.0(c) — ^A  new  section  is 
added  to  indicate  that  time  deposit 
SLGS  securities  are  issued  in  a 
minimum  amount  of  $1,000,  or  in  any 
increments  of  not  less  than  $1.00. 
Demand  Deposit  securities  are  still 
issued  in  any  increment  over  the  $1,000 
minimum.  The  minimum  maturity 
{)eriod  for  zero  percent  certificates  of 
indebtedness  is  reduced  from  thirty 
days  to  fifteen  days. 

(4)  Section  344.1(a)— This  section  is 
changed  to  note  that  copies  of  the 
circular  can  be  obtained  from  the 
Division  of  Special  Investments. 


(5)  Section  344.1(h) — A  new  Section  is 
added  on  noncompbance  which  applies 
to  all  subparts  ana  the  previous 
noncompliance  section  in  each  subpart 
is  deleted.  This  section  also  clarifies 
that  late  payment  fees  and 
administrative  fees  are  due  on  demand. 
This  section  furthw  clarifies  that  the 
term  "government  body"  is  defined  as 
the  State  or  local  government  entity 
rather  than  the  conduit  borrower  for  the 
placement  of  the  penalty  fw  non- 
compliance, unless  the  state  or  local 
government  entity  provides  the  Tax 
Identification  Number  of  the  conduit 
borrower  that  caused  the  ncm-settlement 
to  occur. 

(6)  Section  344. l(i) — ^Another  general 
section  is  added,  titled  General 
Redemption  Provisions,  stating  a 
security  will  not  be  called  for 
redemption  by  the  Secretary  of  the 
Treasury  prior  to  maturity.  If  a  security 
matures  on  a  non-business  day,  it  will 
be  redeemed  on  the  next  business  day. 
This  section  applies  to  all  subparts  and 
duplications  of  this  section  that  exist  in 
the  previous  regulations  are  deleted. 

(7)  Section  344. l(j) — A  new  section  is 
added  to  clarify  that  any  reference  to 
days  refers  to  calendar  days,  unless 
otlierwise  noted. 

Subpart  B — ^Time  Deposit  Securities 

(1)  Section  344.2(a)(1)— The  reference 
to  the  $1,000  minimum  is  deleted. 

(2)  Section  344.2(a)(2)— In  light  of 
Section  344.0(c),  the  reference  to  the 
$1,000  minimum  amoimt  and  the  $100 
increment  above  this  amount  is  deleted. 

(3)  Section  344.2(a)(3>— In  light  of 
Section  344.0(c),  the  reference  to  the 
$1,000  minimimi  amount  and  the 
increment  above  this  amount  is  deleted. 
This  section  is  also  amended  to  provide 
for  the  issuance  of  bonds  with 
maturities  up  to  40  years.  The  maximum 
applicable  rate  for  securities  with 
maturities  in  excess  of  30  years  is  the 
30-year  rate. 

(4)  Section  344.2(b)— The  last 
sentence  of  this  section  states  the  rates 
specified  in  the  tables  are  five  basis 
points  below  the  then  current  estimated 
Treasury  borrowing  rate  for  a  security  of 
comparable  maturity. 

(5)  Section  344.2(c)(2)— This  section 
is  amended  to  provide  for  alternative 
methods  of  payment  of  redemptions 
prior  to  maturity,  such  as  by  Fedwire. 

(6)  Section  344.3(b)(1)— This  section 
is  amended  to  indicate  that 
subscriptions  must  tie  received  by 
Public  Debt  at  least  five  days  prior  to 
issue  date  for  subscriptions  of  $10 
million  or  less  and  seven  days  for 
subscriptions  of  more  than  $10  million. 
Subscriptions  of  $10  million  or  less  can 
be  canceled  without  penalty  up  to  five 
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days  before  the  date  of  issuance. 
Subflcriptions  of  mora  than  $10  million 
can  be  canceled  without  penalty  up  to 
seven  days  before  the  date  of  issuance. 

This  section  also  notes  that  a 
subscription  sent  in  letter  form  will  not 
be  accepted  unless  it  provides  the  Tax 
Identification  Number  of  the 
government  body. 

In  the  example  of  an  initial 
subscription  in  letter  form,  the  words 
"or  other  entity"  have  been  deleted  to 
emphasize  that  the  proper  Tax 
Identification  Number  to  insert  is  tijat  of 
the  state  or  local  government  owner,  not 
that  of  a  trustee  bank  or  a  conduit 
borrower. 

This  section  further  provides  that  a 
subscriber  can  lock  in  the  SLGS  rates  for 
the  day  it  either  sends  a  fax  to  Public 
Debt  on  or  before  the  five/seven  day 
notice  period  or  by  mailing  a 
subscription,  provided  the  mailed 
subscription  is  received  by  Public  Debt 
on  or  before  the  five/seven  day  notice 
period.  It  is  the  responsibility  of  the 
sender  of  the  fox  to  confirm  its  receipt. 

(7)  Section  344.3(b)(4)— This  section 
is  revised  to  read  that  no  initial 
subscription  is  required  when  a  final 
subscription  is  received  at  least  five 
days  before  the  issue  date  for 
subscriptions  of  $10  million  or  less  or 
at  lesst  seven  days  before  the  issue  date 
for  subscriptions  of  over  $ld  million. 

(8)  Section  344.3(c)— This  section  is 
amended  to  eliminate  all  certifications 
other  than  the  former  section 
344.3(c)(3).  which  has  been  revised.  The 
"all  or  nothing"  rule  of  the  certification 
in  the  former  section  344.3(c)(1)  is 
eliminated  to  fscilitate  the  use  of  the 
time  deposit  securities  for  investment  of 
proceeds  that  are  subject  to  arbitrage 
rebate.  This  change  alleviates  some  of 
the  need  to  calculate  rebate  if  funds  can 
be  invested  at  the  bond  yield  for  a 
longer  term.  In  general,  to  the  extent 
that  the  certifications  were  a  result  of 
concerns  about  abuse  of  the  tax 
regulations  and  the  SLCS  program,  the 
Oepartment  determined  that  the  yield 
restriction  and  rebate  rules  are  more 
appropriately  enforced  under  the  tax 
regulations.  The  certification  formerly 
in  section  344.3(c)(3)  is  revised  to  apply 
only  to  SLCS  securities  subscribed  for 
prior  to  December  27, 1976.  The 
certification  formerly  in  section 
344.3(c)(4)  is  eliminated  because  of 
certain  prior  changes  to  the  SL£S 
securities  regulations  (such  as  the 
change  to  daily  SLCS  securities  rates), 
and  because  of  changes  to  the  early 
redemption  penalties  under  section 
344.5.  contained  in  these  final 
regulations.  Additionally,  the  word 
"beneficial  owner"  is  changed  to 
"government  body"  to  make  it  clear  that 


the  proper  Tax  Identification  Number  is 
that  of  the  government  entity. 

(9)  Section  344.3(bX3)(ii)— This 
section  is  amended  to  read  that  the 
aggregate  subscription  amount  can  not 
be  changed  by  more  than  the  greater  of 
SlO  million  or  ten  percent  of  the  initial 
subscription  amount. 

(10)  Section  344.4(b)— This  section  is 
eliminated. 

(11)  Section  344. 3(b)(4)(c>— This 
section  is  amended  to  reed  that  the  final 
subscription  must  be  for  a  total 
principal  amount  that  is  no  more  than 
the  greater  of  either  $10  million  or  ten 
percent  above  or  below  the  aggregate 
principal  amount  specified  in  the  initial 
subscription. 

(12)  Section  344.5(a>— This  section  is 
eliminated. 

(13)  Section  344.5(b)(1)— This  section 
is  renumbered  344  S(a)(l)  and  is 
amended  to  provide  that  zero  interest 
certificates  can  be  redeemed  before 
maturity  at  the  owner's  option  no  earlier 
than  fifteen  days  before  maturity  for 
certificates  of  fifteen  to  twenty-nine 
days  duration  and  no  earlier  than  thirty 
days  after  the  issue  date  in  the  case  of 
all  other  certificates,  notes  or  bonds. 

(14)  Section  344.5(a)(2)— This  section 
is  a  new  section  number  and  the  body 
of  the  section  consists  of  the  former 
section  344.5(b)(2).  It  is  amended  to 
change  the  word  "subecriber"  to 
"government  body"  in  the  3rd  sentence 
of  this  section.  This  section  is  further 
amended  to  read  that  notice  of 
redemption  must  be  received  by  Public 
Debt  no  less  than  ten  days  before  the 
requested  redemption  date,  rather  than 
the  current  fifteen-day  requirement. 

(15)  Section  344.5(aH3)— This  is  a 
new  section  which  provides  for  the 
calculation  of  redemption  proceeds  for 
SLCS  securities  subscribed  for  on  or 
after  the  effective  date  of  this  final  rule. 
This  section  changes  the  formula  for 
determining  the  early  redemption  value 
of  SLGS  securities  to  one  where  the 
remaining  interest  and  principal 
[wyments  are  discounted  by  the  current 
Treasury  borrowing  rate  for  the 
remaining  term  to  maturity  of  the 
security  redeemed. 

This  results  in  a  premium  or  a 
discount  in  cases  where  the  Treasury 
borrowing  rate  is  lower  or  higher  than 
the  stated  interest  rate  of  the  SLGS 
securities.  This  section  further  refere  to 
Appendix  B  at  the  end  of  Part  344  for 
the  calculation  of  the  formula. 

This  section  provides  no  market 
charge  for  zero  interest  time  deposit 
securities.  The  redemption  proceeds  for 
a  zero  interest  security  are  a  return  of 
the  principal  invested. 

(16)  Sections  344.5(a)(3)(ii), 
344.5(a)(4)(ii)  and  344.5(a)(5Hiii)  are 


amended  to  redefine  the  term  "current 
Treasury  borrowing  rate".  The  tum  is 
defined  in  section  344.5(BX3)(ii)  and  the 
other  two  sections  refier  to  the  definition 
in  this  section. 

(17)  Sections  344.5(b)(3),  (b)(4)  and 
(b)(5)— These  sections  are  renumbered 
344.5(a)(4),  (a)(5)  and  (a)(6)  respectively 
and  remain  unchanged. 

Subpart  C — Demand  Deposit  Securities 

(1)  Section  344.6(a) — ^This  section  is 
revised  to  delete  the  reference  to  a 
$1,000  minimum  investment.  This  is 
now  incorporated  into  the  new  general 
section.  344.0(c). 

(2)  Section  344.6(b)(3)— 
Simultaneously  with  the  publication  of 
these  final  regulations,  the  Department 
is  publishing  a  Federal  Iwgiilar  notice 
which  provides  the  marginal  tax  rate 
and  the  Treasury  Administrative  Cost 
(TAC)  used  in  the  demand  deposit 
pronam. 

(3)  Section  344.7(a) — ^This  section  is 
amended  by  stating  that  subscriptions 
for  $10  million  or  less  must  be  received 
by  PubUc  Debt  at  least  five  days  prior  to 
the  date  of  issue  and  requires  that 
subscriptions  of  over  $10  million  be 
received  by  Public  Debt  at  least  seven 
days  prior  to  the  date  of  issue. 

(4)  Section  344.7  (c)(1)— This  section 
is  removed  since  under  the  final  rule, 
the  $35  million  cap  on  issues  of  demand 
deposit  securities  is  eliminated. 

(5)  Section  344.7(c)(2)  through  (c)(6)— 
These  sections  are  eliminated  because 
the  certifications  can  be  administered 
more  eflisctively  under  the  tax 
regulations  of  Section  148  of  the 
Internal  Revenue  Code.  The  tax 
regulations  will  be  amended  toieflec^ 
the  transfer  of  these  certifications  (to  the 
extent  not  already  covered  by  the  tax 
regulations). 

(6)  Section  344.8(b) — ^This  section  is 
eliminated. 

(7)  Section  344.9(a) — ^This  section  is 
amended  to  state  that  notice  of 
redemptions  for  subscriptions  of  more 
than  $10  million  must  bis  received  at 
least  three  business  days  prior  to  the 
scheduled  date  of  redemption. 
Redemption  notice  for  subscriptions  of 
$10  million  or  less  remains  unchanged 
at  one  business  day.  This  section  also 
provides  for  payments  by  Fedwire. 

(8)  Section  344.9(c)— This  section  is 
eliminated  because  the  rules  regarding 
expenditure  of  proceeds  are  covered  by 
the  tax  regulations. 

Subpart  D — Special  Zero  Interest 
Securities 

(1)  Section  344.10 — This  section  is 
amended  to  state  that  the  Department 
has  discontinued  the  issuance  of  this 
type  of  security  as  of  October  28. 1996. 
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The  amendment  to  the  time  deposit 
security  subpart,  which  permits 
investment  for  rebate  and  yield 
restriction  purposes,  eliminates  the 
need  for  a  separate  Special  Zero  Interest 
Program.  Under  the  revisions,  the 
following  sections  of  this  Subpart  apply 
only  to  special  zero  interest  securities 
subscribed  for  before  October  28, 1996. 
Subpart  B,  governing  time  deposit 
securities,  is  changed  in  a  manner  that 
permits  the  redemption  of  time  deposit 
zero  interest  securities  without  penalty. 
Investors  that  hold  special  zero  interest 
securities  subscribed  for  before  October 
28, 1996  can  still  redeem  these 
securities  without  penalty. 

(2)  Section  344.11— This  section  is 
eliminated. 

(3)  Section  344.12— ^This  section  is 
eliminated. 

(4)  Section  344.13 — This  section  is 
renumbered  section  344.11  and  remains 
in  effect  for  the  special  zero  interest 
accounts  now  outstanding.  The  word 
"subscriber"  is  changed  to  "government 
body"  to  clarify  that  the  proper  Tax 
Identification  Number  is  that  of  the 
government  entity.  Redemption  notices 
must  be  received  by  Public  Debt  within 
the  proscribed  limits. 

Appendix  A  to  Part  344 — ^There  is  a 
clarifying  statement  that  these  formulas 
apply  to  SLGS  sectuities  subscribed  for 
before  the  effective  date  of  this  final 
rule. 

Appendix  B  to  Part  344— This 
appendix  contains  a  new  formula  for 
determining  the  redemption  value  for 
all  early-redeemed  time  deposit  SLGS 
securities.  This  formula  reflects  the 
change  that  the  remaining  interest  and 
principal  payments  are  discounted  by 
the  Treasury  borrowing  rate  for  the 
remaining  term  to  maturity  of  the 
security  redeemed.  This  results  in  a 
premium  or  a  discount,  depending  on 
whether  the  Treasury  borrowing  rate  is 
lower  or  higher  than  the  stated  interest 
rate  of  the  SLGS  security. 

Procedural  Requirements 

This  final  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  an 
assessment  of  anticipated  benefits,  costs 
and  regulatory  alternatives  is  not 
required. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for 
United  States  securities.  The  notice  and 
public  procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2).  Since  no  notice  of  proposed 
Rulemaking  was  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 


The  final  rule  does  not  alter  the 
collection  of  information  previously 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget,  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1535-0091.  The 
principal  purpose  of  the  final  rule  is  to 
make  the  SLGS  securities  program  more 
attractive  and  flexible  for  investors.  The 
revision  does  not  impose  a  new 
collection  of  information  requirement. 

List  of  Subjects  in  31  CFR  Part  344 

Bonds,  Government  securities. 
Securities. 

Dated:  October  21. 1996. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  Part  344  of  title  31  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

PART  344— REGULATIONS 
GOVERNING  UNITED  STATES 
TREASURY  CERTIRCATES  OF 
INDEBTEDNESS,  TREASURY  NOTES, 
AND  TREASURY  BONDS— STATE  AND 
LOCAL  GOVERNMENT  SERIES 

Sutipart  A— General  Information 

Sec. 

344.0  Offering  of  securities. 

344.1  General  provisions. 

Subpart  B— Time  DeposH  Securities 

344.2  Description  of  securities. 

344.3  Subscription  for  purcliase. 

344.4  Issue  date  and  payment. 

344.5  Redemption. 

Subpart  C — Demand  Deposit  Securities 

344.6  Description  of  securities. 

344.7  Subscription  for  purchase. 

344.8  Issue  date  and  payment. 

344.9  Redemption. 

Sut>part  D— Special  Zero  Interest  Securities 

344.10  General. 

344.11  Redemption. 

Appendix  A  to  Part  344 — Early 
Redemption  Market  Charge  Formulas 
and  Examples  for  Subscriptions  From 
September  1, 1989,  Through  October 
27, 1996 

Appendix  B  to  Part  344 — ^Formula  for 
Determining  Redemption  Value  for 
•Securities  Subscribeid  for  and  Early- 
Redeemed  on  or  After  October  28, 1996 

Authority:  26  U.S.C.  141  note;  31  U.S.C. 
3102. 

Subpart  A— General  Information 

§344.0    Offering  of  securities. 

(a)  In  order  to  provide  issuers  of  tax 
exempt  securities  with  investments 
from  any  amounts  that  constitute  gross 
proceeds  of  an  issue  or  any  other 


amounts  which  assist  an  issuer  of  tax- 
exempt  bonds  in  complying  with 
applicable  provisions  of  the  Internal 
Revenue  Code  relating  to  such  tax 
exemption,  the  Secretary  of  the  Treasury 
offers  for  sale  the  following  State  and 
Local  Government  Series  securities: 

(1)  Time  deposit  securities: 

(i)  United  States  Treasury  Certificates 
of  Indebtedness, 
(ii)  United  States  Treasury  Notes,  and 
(iii)  United  States  Treasury  Bonds. 

(2)  Demand  deposit  securities — 
United  States  Treasury  Certificates  of 
Indebtedness. 

(b)  As  appropriate,  the  definitions  of 
terms  used  in  Part  344  are  those  found 
in  the  relevant  portions  of  the  Internal 
Revenue  Code  and  the  tax  regulations. 
The  term  "government  body  '  refers  to 
issuers  of  state  or  local  government 
bonds  described  in  section  103  of  the 
Internal  Revenue  Code. 

(c)  The  securities  in  paragraph  (a)  of 
this  section  are  issued  in  a  minimum 
amount  of  $1,000,  or  in  any  larger 
amount,  in  increments  of  not  less  than 
Si  .00  for  time  deposit  securities  and  in 
any  increments  over  the  $1 ,000 
minimum  for  demand  deposit 
securities. 

(d)  This  offering  continues  until 
terminated  by  the  Secretary  of  the 
Treasury. 

§344.1    Qeneral  provlalons. 

(a)  Regulations.  United  States 
Treasury  securities — State  and  Local 
Government  Series  shall  be  subject  to 
the  general  regulations  with  respect  to 
United  States  securities,  which  are  set 
forth  in  the  Department  of  the  Treasury 
Circular  No.  300  (31  CFR  Part  306),  to 
the  extent  applicable.  Copies  of  the 
circular  can  be  obtained  fitim  the 
Bureau  of  the  Public  Debt,  Division  of 
Special  Investments — Room  309,  200 
Third  Street,  P.O.  Box  396,  Parkersburg, 
VW  26102-0396. 

(b)  Issuance.  The  securities  are  issued 
in  book-entry  form  on  the  books  of  the 
E)epartment  of  the  Treasury,  Bureau  of 
the  Public  Debt,  Parkersburg.  WV. 
Transfer  of  securities  by  sale,  exchange, 
assignment,  pledge,  or  otherwise  is  not 
permitted. 

(c)  Transfers.  Securities  held  in  an 
account  of  any  one  type,  i.e.,  time 
deposit,  demand  deposit,  or  special  zero 
interest,  cannot  be  transferred  within 
that  account  or  to  an  account  of  any 
other  type. 

(d)  Fiscal  agents.  Selected  Federal 
Reserve  Banks  and  Branches,  as  fiscal 
agents  of  the  United  States,  can  be 
designated  to  perform  such  services 
requested  of  them  by  the  Secretary  of 
the  Treasury  in  connection  with  the 
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piin:h<isu  of,  transactions  involving,  and 
redemption  of,  the  sef:urities. 

(e)  Authority  of  subscriber.  Where  a 
commercial  bank  submits  an  initial  or 
final  subscription  on  behalf  of  a 
f{overnment  body,  it  must  certify  it  is 
acting  under  the  tatter's  speciHc 
authorization.  Ordinarily,  evidence  of 
such  authority  is  not  required. 
Subscriptions  submitted  by  an  agent, 
other  than  a  commercial  bank,  must  be 
accompanied  by  evidence  of  the  agent's 
authority  to  act.  Such  evidence  must 
describe  the  nature  and  scope  of  the 
agent's  authorization,  mu.st  specify  the 
legal  authority  under  which  the  agent 
was  designated,  and  must  relate  by  its 
terms  to  the  investment  action 
undertaken.  Subscriptions  unsupported 
by  such  evidence  are  not  acceptable. 

(f)  Reservations.  Transaction  requests, 
including  requests  for  subscription  and 
redemption,  are  not  acceptable  if 
unsigned,  inappropriately  completed,  or 
not  timely  submitted.  Any  of  these 
actions  shall  be  Pinal.  The  authority  of 
the  Set:retary  to  waive  regulations  under 
31  CFR  306.126  applies  to  Part  344.  The 
Secretary  of  the  Treasury  reserves  the 
right: 

(1)  To  reject  any  application  for  the 
purchase  of  securities  under  this 
offering: 

(2)  To  refuse  to  issue  any  such 
securities  in  any  case  or  any  class(es)  of 
cases;  and 

(3)  To  revoke  the  issuance  of  any 
security,  and  to  declare  the  subscriber 
ineligible  thereafter  to  subscribe  for 
securities  under  this  offering,  if  any 
security  is  issued  on  the  basis  of  an 
improper  certiTication  or  other 
misrepresentation  by  the  subscriber 
(other  than  as  the  result  of  an 
inadvertent  error),  if  the  Secretary 
deems  such  action  in  the  public  interest. 

(g)  Debt  limit  contingency.  The 
Department  of  the  Treasury  reserves  the 
right  to  change  or  suspend  the  terms 
and  conditions  of  this  offering, 
including  provisions  relating  to 
subscriptions  for,  and  issuance  of, 
sec:urifies,  interest  payments, 
redemptions,  and  rollovers,  as  well  as 
notices  relating  hereto,  at  any  time  the 
Set:retary  determines  that  the  issuance 
of  obligations  suftlcient  to  conduct  the 
orderly  financing  operations  of  the 
United  States  cannot  be  made  without 
exceeding  the  statutory  debt  limit. 
Announcement  of  such  changes  shall  be 
provided  by  such  means  as  the 
Secretary  deems  appropriate. 

(h)  Noncompliance.  The  penalty 
imposed  on  any  government  body 
which  fails  to  make  settlement  on  a 
subscription  once  submitted  and  not 
canceled  timely  shall  be  to  render  the 
government  body  ineligible  thereafter  to 


subscribe  for  securities  under  any 
offering  in  Part  344  for  a  period  of  six 
months,  beginning  on  the  date  the 
subscription  is  withdrawn  or  the 
proposed  issue  date,  whichever  occurs 
first. 

(1)  The  penalty  is  imposed  on  the 
government  body  unless  the  government 
body  provides  the  Tax  Identification 
Number  of  a  conduit  borrower  that  is 
the  actual  party  failing  to  make 
settlement  of  a  subscription.  If  this 
number  is  provided  for  a  conduit 
borrower,  the  conduit  borrower  shall  be 
the  entity  on  which  the  six-month 
penalty  is  imposed. 

(2)  The  Division  of  Special 
Investments  can  determine  to  waive  the 
six-month  penalty,  pursuant  to  the 
provisions  governing  the  waiver  of 
regulations  set  forth  under  31  CFR 
306.126.  Where  settlement  occurs  after 
the  proposed  issue  date  and  the 
Division  of  Special  Investments 
determines,  pursuant  to  31  CFR 
306.126,  that  settlement  is  acceptable  on 
an  exception  basis,  the  six-month 
penalty  will  be  waived  and  the 
government  body  shall  be  subject  to  a 
late  payment  assessment.  The  late 
payment  assessment  will  equal  the 
amount  of  interest  that  will  have 
accrued  on  the  securities  from  the 
proposed  issue  date  to  the  date  of 
settlement,  as  well  as  an  administrative 
fee  of  $100  per  subscription. 
Assessments  of  late  payment  fees  and 
administrative  fees  under  Part  344  are 
due  on  demand. 

(i)  General  redemption  provisions.  A 
security  can  not  be  called  for 
redemption  by  the  Secretary  of  the 
Treasury  prior  to  maturity.  Upon  the 
maturity  of  a  security,  the  Department 
will  make  payment  of  the  principal 
amount  and  interest  due  to  the  owner 
thereof  A  security  scheduled  for 
maturity  on  a  non-business  day  will  be 
redeemed  on  the  next  business  day. 

(j)  Business  or  calendar  days.  Unless 
otherwise  noted,  any  reference  herein  to 
days  refers  to  calendar  days. 

Subpart  B — ^Tlme  Deposit  Securities 

f  344.2    Description  of  sacurltles. 

(a)  Terms.  (1)  Certificates.  The 
certificates  are  issued  with  maturity 
periods  fixed  by  the  government  body, 
from  thirty  days  up  to  and  including 
one  year,  or  for  any  intervening  period; 
provided,  for  certificates  that  bear  no 
interest,  the  maturity  period  can  be 
fixed  by  the  government  body  from 
fifteen  days  up  to  and  including  one 
year  or  for  any  intervening  period. 

(2)  Notes.  The  notes  are  issued  with 
maturity  periods  fixed  by  the 
government  body,  from  one  year  and 


one  day  up  to  and  including  ten  years, 
or  for  any  intervening  period. 

(3)  Bonds.  The  bonds  are  issued  with 
maturity  periods  fixed  by  the 
government  body,  from  ten  years  and 
one  day  up  to  and  including  forty  years, 
or  for  any  intervening  period;  provided 
that  for  any  subscription  for  a  bond 
exceeding  30  years,  the  maximum 
available  rate  shall  be  the  rate  on  a  30- 
year  bond. 

(b)  Interest  rate.  Each  security  shall 
bear  such  rate  of  interest  the 
government  body  designates,  but  the 
rate  shall  not  exceed  the  maximum 
interest  rate.  The  applicable  maximum 
interest  rates  for  each  day  shall  equal 
rates  shown  in  a  SLGS  securities  rate 
table,  which  is  released  by  the 
Department  to  the  public  by  10:00  a.m., 
Eastern  time,  each  business  day.  If  the 
Department  finds  that  due  to 
circumstances  beyond  its  control  the 
rates  are  not  available  to  the  public  by 
10:00  a.m.,  Eastern  time,  on  any  given 
business  day,  the  applicable  interest  for 
the  last  preceding  business  day  shall 
apply.  The  applicable  rate  table  for  any 
subscriptio^is  the  one  in  effect  on  the 
date  the  initial  subacription  is  faxed, 
postmarked  or  carrier  date  stamped.  The 
rates  specified  in  the  tables  are  five 
basis  points  below  the  then  current 
estimated  Treasury  borrowing  rate  for  a 
Treasury  security  of  comparable 
maturity.  These  rates  can  be  obtained: 

(1)  In  the  Commerce  Department's 
Economic  Bulletin  Board; 

(2)  By  contacting  the  Division  of 
Special  Investment's  automated  fax  at 
(304) 480-7848: 

(3)  By  calling  the  Division  of  Special 
Investments  at  (304)  480-7752;  or 

(4)  On  the  Internet  at  ftp:// 
ftp.publicdebt.treas.gov/secrate.txt 

(c)  Payment.  (1)  Interest  computation 
and  f>ayment  dates.  Interest  on  a 
certificate  is  computed  on  an  annual 
basis  and  is  paid  at  maturity  with  the 
principal.  Interest  on  a  note  or  bond  is 
paid  semi-annually.  The  government 
body  specifies  the  first  interest  payment 
date,  which  must  occur  any  time 
between  thirty  days  and  one  year  of  the 
date  of  issue,  and  the  final  interest 
payment  date  must  coincide  with  the 
maturity  date  of  the  security.  Interest  for 
other  than  a  full  semi-annual  interest 
period  is  computed  on  the  basis  of  a 
365-day  or  366-day  year  (for  certificates) 
and  on  the  basis  of  the  exact  number  of 
days  in  the  half-year  (for  notes  and 
bonds).  See  the  appendix  to  subpart  E 
of  Part  306  of  this  chapter  for  rules 
regarding  computation  of  interest. 

(2)  Method  of  payment.  Payment  can 
be  made  by  the  Automated  Clearing 
House  method  (ACH)  for  the  owner's 
account  at  a  financial  institution 
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designated  by  the  owner.  Redemptions 
prior  to  maturity  are  paid  by  Fedwire. 
To  the  extent  applicable,  provisions  of 
§  357.26  on  "Payments",  set  forth  in  31 
CFR  Part  357  and  provisions  of  31  CFR 
Part  370,  shall  govern  ACH  payments 
made  under  this  ofiisring.  The 
Department  of  the  Treasury  can  employ 
alternate  payment  procedures,  instead 
of  ACH.  in  any  case,  or  class  of  cases 
where  operational  considerations 
necessitate  such  action. 

S344.3   Subscrtpdon lor  purch— . 

(a)  Subscription  requirements. 
Subscriptions  for  purchase  of  securities 
under  this  offering  must  be  submitted  to 
the  Division  of  Special  Investments, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  P.O.  Box  396.  Parkersburg.  WV 
26102-0396.  Initial  and  final 
subscriptions  can  be  submitted  by  fisx  at 
(304)  480-6818.  by  mail,  or  by  other 
carrier.  All  subscriptions  submitted  by 
mail,  whether  initial  or  final,  should  be 
sent  by  certified  or  registered  mail. 

(b)  Initial  subscriptions.  (1)  An  initial 
subscription,  either  on  a  designated 
Treasiuy  form  or  in  letter  form,  stating 
the  principal  amount  to  be  invested  and 
the  issue  date,  must  be  received  by 
Public  Debt  at  least  five  days  before  the 
issue  date  for  subscriptions  of  $10 
million  or  less,  and  at  least  seven  days 
before  the  issue  date  for  subscriptions  of 
over  $10  million,  but  in  no  event  will 
subscriptions  be  received  more  than  60 
days  prior  to  issue  date.  Subscriptions 
can  be  sent  by  £ax  <»  (304)  480-6818. 
carrier  service.  U.S.  Postal  Swvioe  or 
other  means.  If  the  subscription  is  £axed. 
the  original  document  must  be  received 
by  Public  Debt  no  later  than  the  issue 
date.  Initial  subscriptions  of  $10  million 
or  less  can  be  canceled  without  penalty 
by  the  subscriber  prior  to  the  fifUi  day 
before  issue  date.  If  the  fifth  day  before 
issue  date  is  a  non-business  day.  the 
cancellation  must  occur  on  the 
preceding  business  day.  Subscriptions 
of  more  than  $10  million  can  be 
canceled  without  penalty  by  the 
subscriber  prior  to  the  seventh  day 
before  issue  date.  For  example,  if 
securities  totaling  $10  million  or  less  are 
to  be  issued  on  March  16.  the  initial 
subscription  must  be  received  by  Public 
Debt  no  later  than  March  11.  If 
securities  totaling  more  than  $10 
million  are  to  be  issued  on  March  16, 
the  initial  subscription  must  be  received 
by  Public  [)ebt  no  later  than  March  9.  A 
subscriber  can  lock  in  the  SLGS  rate  for 
the  day  it  submits  its  subscription  by 
sending  a  fax  to  the  Division  of  Special 
Investments  on  orbefore  the  five/seven 
day  notice  period.  A  subscriber  can  also 
lock  in  the  SLGS  rate  on  the  date  of  the 
(>ostmark  of  a  mailed  subscription. 


provided  the  subscription  is  received  on 
or  before  the  five/seven  day  notice 
period.  It  is  the  responsibility  of  the 
sender  of  a  faxed  subscription  to 
confirm  its  receipt.  If  the  initial 
subscription  is  in  letter  form,  it  must 
contain  the  Tax  Identification  Number 
of  the  government  body  or  it  is 
unacceptable.  It  should  read 
substantially  as  follows: 
To:  Bureau  of  the  Public  Debt 

Pursuant  to  the  provisions  of  Department 
of  the  Treasury  Circular,  Public  Debt  Series 
No.  3-72,  current  revision,  the  undersigned 
hereby  lubscribes  for  United  States  Treasury 
Time  Deposit  Securities — State  and  Ixical 
Government  Series,  issued  as  entries  on  the 
books  of  the  Bureau  of  the  Public  Debt, 
Department  of  the  Treasury,  in  the  total 
amount  and  with  the  issue  date  shown 
below,  which  date  is  at  least  ftve/seven  days 
aftar  tin  date  of  this  subscription: 

Principal  Amount 

$ 

Issue  Date 

The  undersigned  agrees  the  final 
subscription  and  payment  will  be  submitted 
on  or  beCare  the  issue  date. 

(Tax  I.D.  Number  of  state  or  local  government 
body  eligible  to  purchase  State  and  Local 
Government  Series  securities) 

(Name  of  state  or  local  government  body 
eligible  to  purchase  State  and  Local 
Government  Series  securities) 

(Date) 

By  

(Signature  and  Title) 

(2)  The  provisions  set  out  in 
paragraph  (e)  of  §  344.1,  dealing  with 
the  authority  of  the  subscriber  to  act  on 
behalf  of  a  government  body,  and  in 

§  344.1(h).  relating  to  the  failure  to 
complete  a  subscription,  apply  to  initial 
and  to  final  subscriptions. 

(3)  An  initial  subscription  can  be 
amended  on  or  before  die  issue  date,  but 
no  later  than  3:00  p.m.,  Eastern  time,  on 
the  issue  date.  Notification  can  be  faxed 
to  the  Bureau  of  the  Public  Debt  at  (304) 
480-6818  provided  the  request  is  clearly 
identified  as  an  amendment  and  is 
immediately  followed  by  the 
submission,  by  mail  or  other  carrier,  of 
vnitten  notification.  Amendments  to 
initial  subscriptions  are  acceptable  with 
the  following  exceptions: 

(i)  The  issue  date  can  not  be  changed 
to  require  issuance  earlier  than  the  issue 
date  originally  specified.  The  issue  date 
can  be  changed  up  to  7  days  after  the 
original  issue  date.  If  such  a  change  is 
made,  notification  should  be  provided 
to  the  Bureau  of  the  Public  Debt  as  soon 
as  possible,  but  no  later  than  3:00  p.m., 
Eastern  time,  one  business  day  before 
the  originally  specified  issue  date; 


(ii)  The  aggregate  amount  can  not  be 
changed  by  more  than  the  greater  of  $10 
million  or  ten  percent  above  or  below 
the  ag^egate  principal  amount  specified 
in  the  initial  subscription; 

(iii)  An  interest  rate  can  not  be 
changed  to  a  rate  that  exceeds  the 
maximum  interest  rate  in  the  table  that 
was  in  effect  for  a  security  of 
comparable  maturity  on  the  date  the 
initial  subscription  was  submitted 
under  the  provisions  of  §  344.3(b)(1): 
and 

(iv)  Where  an  amendment  is  not 
submitted  timely,  the  Division  of 
Special  Investments  can  determine, 
pursuant  to  the  provisions  governing 
waiver  of  regulations  set  forth  imder  31 
CFR  306.126,  that  such  an  ammdment 
is  acceptable  on  an  exception  besis. 
Where  an  amendment  is  determined 
acceptable  on  an  exception  basis,  the 
amended  information  shall  be  used  as 
the  basis  for  issuing  the  securities,  and 
an  administrative  fee  of  $100  per 
subscription  will  be  assessed.  This 
administrative  fee  is  due  on  demand  as 
provided  for  in  §  344.1(h).  The  Secretary 
reserves  the  right  to  reject  amendments 
which  are  not  submitted  timely. 

(4)  No  initial  subscription  is  required 
where  a  final  subscription  is  received  at 
least  five  days  before  the  issue  date  for 
subscriptions  of  $10  million  or  less  and 
at  least  seven  days  before  the  issue  date 
for  subscriptions  of  over  $10  million. 
Such  final  subscription  is  treated  as  the 
initial  subsaription  for  purposes  of 
determining  the  applicable  interest  rate 
table  (see  §  344.2(b)),  and  can  be 
amended  on  or  before  the  issue  date, 
subject  to  the  exceptions  in  paragraph 
(b)(3)  of  this  section. 

(c)  Final  subscriptions.  A  final 
subscription  must  be  received  by  the 
Bureau  of  the  Public  Debt  on  or  before 
the  issue  date,  but  no  later  than  3:00 
p.m..  Eastern  time,  on  the  issue  date. 
The  final  subscription  can  be  faxed  to 
the  Bureau  of  the  Public  Debt  at  (304) 
480-6818,  provided  the  fax  is  profMrly 
identified  as  a  final  subscription  and  is 
immediately  followed  by  the 
submission  of  the  original  subscription 
form  by  mail  or  other  carrier.  The  final 
subscription  must  be  for  a  total 
principal  amount  that  is  no  more  than 
the  greater  of  either  $10  million  or  ten 
percent  above  or  below  the  aggregate 
principal  amount  specified  in  the  initial 
subscription.  The  final  subscription, 
dated  and  signed  by  an  official 
authorized  to  make  the  purchase  and 
showing  the  Taxpayer  Identification 
Number  of  the  government  body,  must 
be  accompanied  by  a  copy  of  the  initial 
subscription,  where  applicable.  The 
various  maturities,  interest  rates,  and 
interest  payment  dates  (in  the  case  of 
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notes  and  bonds),  must  be  specified  in 
the  final  subscription,  as  well  as  the 
title(s)  of  the  designated  officiai(s) 
authorized  to  request  eariy  redemption. 
Final  subscriptions  submitted  for 
certificates,  notes  and  bonds  must 
separately  itemize  securities  of  each 
maturity  and  each  interest  rate.  The 
final  subscription  must  contain  a 
statement  by  the  subscriber  that  none  of 
the  proceeds  submitted  in  payment  is 
derived  (directly  or  indirectly)  from  the 
redemption  before  maturity  of  other 
securities  of  the  State  and  Local 
Government  Series  subscribed  for  on  or 
before  Dec-ember  27,  1976. 

1344.4    toMM  date  and  paynwnt 

(a)  General.  The  subscriber  shall  fix 
the  issue  date  of  each  security  in  the 
initial  subscription.  The  issue  date  must 
be  a  business  day  and  can  not  exceed  by 
more  than  sixty  days  the  date  the  initial 
subscription  is  received  by  Public  Debt. 
Full  payment  for  each  subscription  must 
be  submitted  by  the  Fedwire  funds 
transfer  system  with  credit  directed  to 
the  Treasury's  General  Account.  Full 
payment  should  be  submitted  by  3:00 
p.m..  Eastern  time,  to  ensure  that 
settlement  of  the  securities  occurs  on 
the  date  of  issue. 

(b)  [Reserved). 

S  344.5    Radamplioa 

(a)  Redemption  before  maturity — (I) 
In  general.  A  security  can  be  redeemed 
at  the  owner's  option  no  earlier  than 
twenty-flve  days  after  the  issue  date  in 
the  case  of  a  certificate  of  thirty  days  or 
more,  no  earlier  than  fifteen  days  before 
the  scheduled  maturity  for  zero  interest 
certificates  of  fifteen  to  twenty-nine 
days  maturity,  and  no  earlier  than  thirty 
days  after  the  issue  date  in  the  case  of 
a  note  or  bond.  Partial  redemptions  can 
be  request^  in  any  amount;  however, 
an  account  balance  of  less  than  $1,000 
will  be  redeemed  in  total. 

(2)  Notice.  Notice  of  redemption  prior 
to  maturity  must  be  submitted,  either  on 
a  designated  Treasury  form  or  by  letter, 
by  the  officiaUs)  authorized  to  redeem 
the  securities,  as  shown  on  the  final 
subscription  form,  to  the  Division  of 
Special  Investments,  Bureau  of  the 
Public  Debt,  200  Third  Street,  P.O.  Box 
396,  Parkersburg,  WV  26102-0396.  The 
notice  must  be  received  by  Public  Debt 
no  less  than  ten  days  before  the 
requested  redemption  date,  but  no  more 
than  sixty  days  before  the  requested 
redemption  date.  The  notice  must  show 
the  account  number,  the  maturities  of 
the  securities  to  be  redeemed,  and  the 
Tax  Identific:ation  Number  of  the 
government  body.  A  notice  of 
redemption  prior  to  maturity  can  not  be 
canceled. 


(3)  Redemption  proceeds — 
Subscriptions  on  or  after  October  28, 
1996.  For  securities  subscribed  for  on  or 
after  October  28,  1996,  the  amount  of 
the  redemption  proceeds  is  calculated 
as  follows: 

(!)  Interest.  If  a  security  is  redeemed 
before  maturity  on  a  date  other  than  a 
scheduled  interest  payment  date, 
interest  is  paid  for  the  fractional  interest 
period  since  the  last  interest  payment 
date. 

(ii)  Redemption  value.  The  remaining 
interest  and  principal  payments  are 
discounted  by  the  current  Treasury 
borrowing  rate  for  the  remaining  term  to 
maturity  of  the  security  redeemed.  This 
results  in  a  premium  or  discount  to  the 
government  body,  depending  on 
whether  the  current  'Treasury  borrowing 
rate  is  lower  or  higher  than  the  stated 
interest  rate  of  the  early-redeemed  SLGS 
security.  This  does  not  apply  to  SLGS 
securities  subscribed  for  oefore  October 
28,  1996.  The  term  "current  Treasury 
borrowing  rate"  means  the  applicable 
rate  shown  in  the  table  of  maximum 
interest  rates  payable  on  United  States 
Treasury  securities — State  and  Local 
Government  Series — for  the  day  the 
request  for  early  redemption  is  received 
by  Public  Debt,  plus  five  basis  points. 
There  is  no  market  charge  for  the 
redemption  of  zero  interest  time  deposit 
securities  subscribed  for  on  or  after 
October  28. 1996.  Redemption  proceeds 
in  the  case  of  a  zero-interest  security  are 
a  return  of  the  principal  invested.  Ilie 
formulas  for  calculating  the  redemption 
value  under  this  section,  including 
examples  of  the  determination  of 
premiums  and  discounts  are  set  forth  in 
Appendix  B  of  this  Part. 

(4)  Redemption  proceeds — 
Subscriptions  from  September  1. 1989. 
through  October  27,  1996.  For  securities 
subscribed  for  from  September  1, 1989, 
through  October  27. 1996,  the  amount  of 
the  redemption  proceeds  is  calculated 
as  follows: 

(i)  Interest.  If  a  security  is  redeemed 
before  maturity  on  a  date  other  than  a 
scheduled  interest  payment  date, 
interest  is  paid  for  the  fractional  interest 
period  since  the  last  interest  payment 
date. 

(ii)  Market  charge.  An  amount  shall 
be  deducted  from  the  redemption 
proceeds  in  all  cases  where  the  ctirrent 
borrowing  rate  of  the  Department  of  the 
Treasury  for  the  remaining  period  to 
original  maturity  of  the  security 
prematurely  redeemed  exceeds  the  rate 
of  interest  originally  fixed  for  such 
security.  The  amount  shall  be  the 
present  value  of  the  future  increased 
borrowing  cost  to  the  Treasury.  The 
annual  increased  borrowing  cost  for 
each  interest  period  is  determined  by 


multiplying  the  principal  by  the 
difference  between  the  two  rates.  For 
notes  and  bonds,  the  increased 
borrowing  cost  for  each  remaining 
interest  period  to  original  maturity  is 
determined  by  dividing  the  annual  cost 
by  two.  For  certificates,  the  increased 
borrowing  cost  for  the  remaining  period 
to  original  maturity  is  determined  by 
multiplying  the  annual  cost  by  the 
number  of  days  remaining  until  original 
maturity  divided  by  the  number  of  days 
in  the  calendar  year.  Present  value  shall 
be  determined  by  using  the  current 
Treasury  borrowing  rate  as  the  discount 
factor.  "The  term  "current  Treasury 
borrowing  rate"  is  determined  in  section 
3f  4.5(a)(3)(ii).  Where  redemption  is 
requested  on  a  date  less  than  thirty  days 
before  the  original  maturity  date,  such 
applicable  rate  is  the  rate  shown  for  a 
security  with  a  maturity  of  thirty  days. 
The  market  charge  for  bonds,  notes,  and 
certificates  of  indebtedness  can  be 
computed  by  use  of  the  formulas  in 
Appendix  A  to  this  Part. 

(5)  Redemption  proceeds — 
Subscriptions  from  December  28,  1976, 
through  August  31.  1989.  For  securities 
subscribed  for  from  December  28, 1976, 
through  August  31, 1989,  the  amount  of 
the  redemption  proceeds  is  calculated 
as  follows: 

(i)  Interest.  Interest  for  the  entire 
period  the  security  was  outstanding 
shall  be  recalculated  on  the  basis  of  the 
lesser  of  the  original  interest  rate  at 
which  the  security  was  issued,  or  the 
interest  rate  that  would  have  been  set  at 
the  time  of  the  initial  subscription  had 
the  term  for  the  security  been  for  the 
shorter  period.  If  a  note  or  bond  is 
redeemed  before  maturity  on  a  date 
other  than  a  scheduled  interest  payment 
date,  no  interest  is  paid  for  the 
fractional  interest  period  since  the  last 
interest  payment  date. 

(ii)  Overpayment  of  interest.  Ii  there 
have  been  overpayments  of  interest,  as 
determined  under  paragraph  (a)(5)(i)  of 
this  section,  there  shall  be  deducted 
from  the  redemption  proceeds  the 
aggregate  amount  of  such  overpayments, 
plus  interest,  compounded  semi- 
annually thereon,  from  the  date  of  each 
overpayment  to  the  date  of  redemption. 
The  interest  rate  used  used  in 
calculating  the  interest  on  the 
overpayment  shall  be  one-eighth  of  one 
percent  above  the  maximum  rate  that 
would  have  applied  to  the  initial 
subscription  had  the  term  of  the  security 
been  for  the  shorter  period. 

(iii)  Market  charge.  An  amount  shall 
be  deducted  from  the  redemption 
proceeds  in  all  cases  where  the  current 
borrowing  rate  of  the  Department  of  the 
Treasury  for  the  remaining  period  to 
original  maturity  of  the  security 
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prematurely  redeemed  exceeds  the  rate 
of  interest  originally  fixed  for  such 
security.  The  amount  shall  be  calculated 
using  the  formula  in  paragraph  (a)(3)(ii) 
of  this  section. 

(6)  Redemption  proceeds — 
Subscriptions  on  or  before  December  27, 
1976.  For  securities  subscribed  for  on  or 
before  December  27, 1976,  the  amount 
of  the  redemption  proceeds  is  calculated 
as  follows. 

(i)  The  interest  for  the  entire  period 
the  security  was  outstanding  shall  be  re- 
calculated on  the  basis  of  the  lesser  of 
the  original  interest  rate  at  which  the 
security  was  issued,  or  an  adjusted 
interest  rate  reflecting  both  the  shorter 
period  during  which  the  security  was 
actually  outstanding  and  a  penalty.  The 
adjusted  interest  rate  is  the  Treasury 
rate  which  would  have  been  in  effect  on 
the  date  of  issuance  for  a  marketable 
Treasury  certificate,  note,  or  bond 
maturing  on  the  quarterly  maturity  date 
prior  to  redemption  (in  the  case  of 


certificates),  or  on  the  semi-annual 
maturity  period  prior  to  redemption  (in 
the  case  of  notes  and  bonds),  reduced  in 
either  case  by  a  penalty  which  shall  be 
the  lesser  of: 

(A)  One-eighth  of  one  percent  times 
the  number  of  months  from  the  date  of 
issuance  to  original  maturity,  divided  by 
the  number  of  full  months  elapsed  from 
the  date  of  issue  to  redemption;  or 

(B)  One-fourth  of  one  percent. 

(ii)  There  shall  be  deducted  frt)m  the 
redemption  proceeds,  if  necessary,  any 
overpayment  of  interest  resulting  from 
previous  payments  made  at  a  higher  rate 
based  on  the  original  longer  period  to 
maturity. 

(b)  [Reserved] 

Subpart  C— Demand  Deposit 
Securities 

§344.6    DeacripMon  of  aecurtttea. 

(a)  Terms.  The  securities  are  one-day 
certificates  of  indebtedness.  Each 


subscription  is  established  as  a  unique 
account.  Securities  are  automatically 
rolled  over  each  day  unless  redemption 
is  requested. 

(b)  Interest  rate. 

(1)  Each  security  sliall  bear  a  variable 
rate  of  interest  based  on  an  adjustment 
of  the  average  yield  for  tliree-month 
Treasury  bills  at  the  most  recent 
auction.  A  new  rate  is  effective  on  the 
first  business  day  following  the  regular 
auction  of  three-month  Treasury  bills 
and  is  shown  in  the  SLGS  rate  table, 
available  to  the  public  on  such  business 
day.  Interest  is  accrued  and  added  to 
principal  daily.  Interest  is  computed  on 
the  balance  of  the  principal,  plus 
interest  accrued  through  the  preceding 
day. 

(2)(i)  The  annualized  effective 
demand  deposit  rate  in  decimals, 
designated  "I"  in  Equation  1  is 
calculated  as: 


1  = 


1^100' 
I  P  > 


Y/DTM 


x(l-MTR)-TAC 


(Equation  1) 


where 

P=Average  auction  price  for  the  most 
recently  auctioned  13-week 
Treasury  bill,  per  hundred,  to  three 
decimals. 

Y=365  if  the  year  following  issue  date 
does  not  contain  a  leap  year  day 
and  366  if  it  does  contain  a  leap 
year  day. 

DTM=The  number  of  days  from  date  of 
issue  to  maturity  for  the  most 
recently  auctioned  13-week 
Treasury  bill. 

MTR=Estimated  marginal  tax  rate,  in 
decimals,  of  purchasers  of  tax- 
exempt  bonds. 

TAC=Treasury  administrative  costs,  in 
decimals, 
(ii)  The  daily  factor  for  the  demand 

deposit  rate  is  then  calculated  as 

follows: 

DDR  =  (1  +  I)"^-1 

(Equation  2) 
(3)  Information  on  the  estimated 
average  marginal  tax  rate  and  costs  for 
administering  the  demand  deposit  State 
and  Local  Government  Series  seciu-ities 
program,  both  to  be  determined  by 
Treasury  frxim  time  to  time,  will  be 
published  in  the  Federal  Register. 

(c)  Payment.  Interest  earned  on  the 
securities  is  added  to  the  principal  and 
is  reinvested  daily  until  redemption.  At 


any  time  the  Secretary  determines  that 
issuance  of  obligations  sufficient  to 
conduct  the  orderly  financing 
operations  of  the  United  States  cannot 
be  made  without  exceeding  the  statutory 
debt  limit,  the  Department  will  invest 
any  unredeemed  demand  deposit 
securities  in  special  ninety-day 
certificates  of  indebtedness.  These 
ninety-day  certificates  are  payable  at 
maturity,  but  redeemable  before 
maturity,  provided  funds  are  available 
for  redemption,  or  reinvested  in  demand 
deposit  securities  when  regular 
Treasury  borrowing  operations  resume, 
both  at  the  owner's  option.  Funds 
invested  in  the  ninety-day  certificates  of 
indebtedness  earn  simple  interest  equal 
to  the  daily  factor  in  effect  at  the  time 
demand  deposit  security  issuance  is 
suspended,  multiplied  by  the  number  of 
days  outstanding. 

§344.7    SutMcrtpUon  for  purchase. 

(a)  Subscription  requirements. 
Subscriptions  for  purchase  of  securities 
under  this  offering  must  be  submitted  to 
the  Division  of  Special  Investments, 
Bureau  of  the  Public  Debt.  200  Third 
Street.  P.O.  Box  396,  Parkersburg,  WV 
26102-0396.  Subscriptions  must  be 
submitted  on  a  designated  Treasury 
form,  must  specify  the  principal  amount 
invested  and  the  issue  date,  and  must  be 
signed  by  an  official  authorized  to  make 


the  purchase.  The  Bureau  of  the  Public 
Debt  must  receive  the  subscription  at 
least  five  days  before  the  issue  date  for 
subscriptions  of  $10  million  or  less  and 
at  least  seven  days  before  the  issue  date 
for  subscriptions  of  more  than  $10 
million.  Subscriptions  for  $10  million  or 
less  can  be  canceled  without  penalty  up 
to  five  days  prior  to  the  issue  date. 
Subscriptions  for  more  than  $10  million 
can  be  canceled  without  penalty  up  to 
seven  days  prior  to  the  issue  date.  The 
subscription  can  be  submitted  by  fax  at 
(304)  480-6818,  by  certified  or 
registered  mail,  or  by  other  carrier.  If 
faxed,  the  original  subscription  form 
must  be  received  by  the  Division  of 
Special  Investments  by  3:00  p.m., 
Eastern  time,  on  the  issue  date.  Public 
Debt  will  not  accept  subscriptions  for 
demand  deposit  securities  more  than  60 
days  prior  to  the  issue  date. 

(b)  Amending  subscriptions.  The 
principal  amount  to  be  invested  can  be 
changed  without  penalty  on  or  before 
the  issue  date,  but  no  later  than  1:00 
p.m.  Eastern  time,  on  the  issue  date.  The 
request  must  be  clearly  identified  as  an 
amendment  and  must  be  followed 
immediately  by  the  submission,  by  mail 
or  other  carrier,  of  written  notification. 
Where  an  amendment  is  not  submitted 
timely,  theT)ivision  of  Special 
Investments  can  determine,  pursuant  to 
the  provisions  governing  waiver  of 
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regulations  set  forth  under  31  CFR 
306.126,  that  such  an  amendment  is 
acceptable  on  an  exception  basis.  Where 
an  amendment  is  determined  acceptable 
on  an  exception  basis,  the  amended 
information  shall  be  used  as  the  basis 
for  issuing  the  securities,  and  an 
administrative  fee  of  $100  per 
subscription  is  then  assessed.  This 
administrative  fee  is  due  on  demand  as 
provided  for  in  §  344.1(h).  The  Secretary 
reserves  the  right  to  reject  amendments 
which  are  not  submitted  timely. 


f  344.8 

The  subscriber  shall  fix  the  issue  date 
on  the  subscription  at  least  five  days 
after  receipt  of  the  subscription  by  the 
Division  of  Special  Investments  for 
subscriptions  of  $10  million  or  less  and 
seven  days  after  receipt  of  the 
subscription  by  the  Division  of  Spiecial 
Investments  for  subscriptions  of  more 
than  $10  million.  Full  payment  for  each 
subscription  must  be  submitted  by  the 
Fedwire  funds  transfer  system  with 
credit  directed  to  the  Treasury's  General 
Account.  Full  payment  should  be 
received  by  the  Division  of  Special 
Investments  by  3:00  p.m.,  Eastern  time, 
to  ensure  that  settlement  on  the 
securities  occurs  on  the  issue  date. 

f344w9    nedwnptton. 

(a)  General.  A  security  can  be 
redeemed  at  the  owner's  option, 
provided  a  request  for  redemption  is 
received  not  less  than  one  business  day 
prior  to  the  requested  redemption  date 
for  redemptions  of  $10  million  or  less 
and  received  not  less  than  three 
business  days  for  redemptions  of  more 
than  $10  million.  Partial  redemptions 
can  be  requested  in  any  amount; 
however,  an  account  balance  of  less 
than  $1,000  is  redeemed  in  total. 
Payment  is  made  by  Fedwire. 

(b)  Notice.  Notice  of  redemption  must 
be  submitted,  either  on  a  designated 
Treasury  form  or  by  letter,  by  the 
official(s)  authorized  to  redeem  the 
securities,  as  shown  on  the  subscription 
form,  to  the  Division  of  Special 
Investments.  Bureau  of  the  Public  Debt. 
200  Third  Street,  P.O.  Box  396. 
Parkersburg,  WV  26102-0396.  The 
notice  can  be  submitted  by  fax  to  the 
Bureau  of  the  Public  Debt  at  (304)  480- 
6818,  by  mail,  or  by  other  carrier.  The 
notice  must  show  the  account  number 
and  the  Tax  Identification  Number  of 


the  government  body.  The  notice  of 
redemption  must  be  received  at  the 
Bureau  of  the  Public  Debt  by  1:00  p.m., 
Eastern  time  on  the  required  day. 

Subpart  D— Special  Zero  bitaraet 
Securttlee 


before  October  28. 1996  can  be 
determined  by  the  following  formula: 


§344.10 

Provisions  of  subpart  B  of  this  Part 
(Time  Deposit  Securities)  apply  except 
as  specified  in  subpart  D  of  this  Part. 
Special  zero  interest  securities  can  not 
be  subscribed  for  after  October  28. 1996. 
All  zero  interest  securities  subacribed 
'  for  after  October  28. 1996  will  be  zero 
interest  time  deposit  securities,  subject 
to  the  rules  of  subpart  B  of  this  Part. 

f344.ll    Redemption. 

(a)  Before  maturity.  Provisions  of 
Section  344.S(a)  apply.  In  general,  a 
security  can  be  redeemed  at  the  owner's 
option  no  earlier  than  twenty-five  days 
after  the  issue  date  in  the  case  of  a 
certificate  and  one  year  after  the  issue 
date  In  the  case  of  a  note.  No  market 
charge  or  penalty  shall  apply  in  the  case 
of  the  redemption  of  a  special  zero 
interest  security  before  maturity. 

(b)  Notice.  Notice  of  redemption  prior 
to  maturity  must  be  submitted,  either  on 
a  designated  Treasury  form  or  by  letter, 
by  the  official(s)  authorized  to  redeem 
the  securities,  as  shown  on  the  final 
subscription  form,  to  the  Division  of 
Special  Investments,  Bureau  of  the 
Public  Debt.  200  Third  Street,  P.O.  Box 
396,  Parkersburg.  WV  26102-0396.  The 
notice  can  be  submitted  by  fax  to  the 
Bureau  of  the  Public  Debt  at  (304)  480- 
6818,  by  mail,  or  by  other  carrier.  The 
notice  must  show  the  account  number, 
the  maturities  of  the  securities  to  be 
redeemed,  and  the  Tax  Identification 
Number  of  the  government  body.  The 
notice  must  be  received  by  Public  Debt 
no  less  than  ten  days  before  the 
requested  redemption  date,  but  no  more 
than  sixty  days  before  the  requested 
redemption  date.  A  notice  of 
redemption  prior  to  maturity  cannot  be 
canceled. 

Appendix  A  to  Part  344 — Early 
Redemption  Market  Charge  Formulas 
and  Examples  for  Subscriptions  From 
September  1, 1989,  Through  October 
27,1996 

A.  The  amount  of  the  market  charge 
for  bonds  and  notes  subscribed  for 


M  = 


(I)  Mi) -(I 
-(l)Mi) 


(Equation   1) 

where: 
M=Market  chaige 

b=increa8ed  annual  borrowing  cost  (i.e., 
principal  multiplied  by  the  excess 
current  borrowing  rate  for  the 
period  firom  redemption  to  original 
maturity  of  note  or  bond  over  the 
rate  for  the  security) 

renumber  of  days  from  redemption  date 
to  next  interest  payment  date 

s=niunber  of  days  in  current  semi- 
annual period 

i=Trea8ury  borrowing  rate  over  the 
remaining  term  to  maturity,  based 
on  semi-annual  interest  payments 
and  expressed  in  decimals. 

n=number  of  remaining  full  semi- 
annual periods  firom  the  redemption 
date  to  the  original  maturity  date, 
except  that  if  the  redemption  date  is 
on  an  interest  payment  date,  n  will 
be  one  less  than  the  number  of  full 
semi-annual  periods  remaining  to 
maturity. 

v»=l/(l  +  i/2)'>=prasent  value  of  1  due  at 
the  end  of  n  periods  (Equation  2) 

a,  =  (1  -  v")/(i/2)  =  V  +  v2  +  v'  +  ...  + 
V"  =  present  value  of  1  per  period 
for  n  periods  (Equation  3) 

B.  The  application  of  this  formula  can 
be  illustrated  by  the  following  example: 

(1)  Assume  that  a  $600,000  note  is 
issued  on  July  1, 1985,  to  mature  on  July 
1, 1995.  Interest  is  payable  at  a  rate  of 
8%  on  January  1  and  July  1. 

(2)  Assume  that  the  note  is  redeemed 
on  February  1, 1989,  and  that  the 
current  borrowing  rate  for  Treasury  at 
that  time  for  the  remaining  period  of  6 
years  and  150  days  is  11%. 

(3)  The  increased  annual  borrowing 
cost  is  $18,000.  ($600,000)x(ll%-8%) 

(4)  The  market  charge  is  computed  as 
follows: 
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M  = 


($18,000/2)  X   (150/181)  +  ($18, 000/2)  a„i 


1  +  (150/181)  (.11/2) 


(Equation  4). 


M  = 


($7,458.56)  ■>•  ($9,000)a„n 
1.045580111 


(Equation  5) 


($7,458.56)  +  ($9,000)  x 


M  = 


1  - 


(1+.11/2)" 


(.11/2) 


1.045580111 


(Equation  6) 


M  = 


($7,458.56)  ^■  ($9  ,  000)  (8  .  618517849  ) 
1.045580111 


(Equation  7) 


_  ($7,458.56)  +    ($77,566.66) 
"         1.045580111 


(Equation  8) 


M  =  $81,318.71 


(Equation  9) 


C.  The  amount  of  the  market  charge 
for  certificates  subscribed  for  before 
October  28, 1996  can  be  determined 
through  use  of  the  following  formula: 


M= 


ib)  {^) 

3 

l  +  -(i) 
s 


(Equation   10) 


where 

M=market  charge 

b=increased  borrowing  cost  for  full 

period 
r=number  of  days  from  redemption  date 

to  original  maturity  date 
s=number  of  days  in  current  annual 

period  (365  or  366) 
i=current  borrowing  rate  expressed  in 

decimals  (discount  factor) 
D.  The  application  of  this  formula  can 
be  illustrated  by  the  following  example: 


(1)  Assume  that  a  $50,000  certificate 
is  issued  on  March  1,  1987,  to  mature 
on  November  1,  1987.  Interest  is  payable 
at  a  rate  of  10%. 

(2)  Assume  that  thex:ertificate  is 
redeemed  on  July  1, 1987,  and  that  the 
current  borrowing  cost  to  Treasury  for 
the  123-day  period  from  July  1,  1987,  to 
November  1,  1987,  is  11.8%. 

(3)  The  increased  annual  borrowing 
cost  is  $900.  ($50,000)  x  (11.8%-10%) 

(4)  The  market  charge  is  computed  as 
follows: 
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M- 


$900(1||) 

1*(A23  )  (.118) 
36  5 


(Equation    11! 


$303  .29 
1  .039764384 


(Equat:ion    12) 


$291.69 


(Equation    13) 


Appendix  B  to  Part  344 — Formula  for 
Determining  Redemption  Value  for 
Securities  Subscribed  for  and  Early- 
Redeemed  on  or  After  October  28, 1996 

This  results-in  a  premium  or  discount 
to  the  government  body,  depending  on 
whether  the  current  Treasury  borrowing 
rate  at  the  time  of  early  redemption  is 
lower  or  higher  than  the  stated  interest 
rate  of  the  early-redeemed  SLGS 
security. 

A.  The  total  redemption  value  for 
bonds  and  notes  can  be  determined  by 
the  following  two  steps: 

First,  accrued  interest  payable  in 
accordance  with  §  ,344.5(a)(3)(i)  is 
calculated  using  the  following  formula: 


Ai  =  /lilil°  \  X  /l^i^-0°£\ 


(Equation  16) 


AI   =  l^^i  X   $28,000 
183  ' 


(Equatiion  17) 
AI  =   $20,349.73 

(Equation  18) 
Then,  the  redemption  value  is  calculated  as 


RV  = 


$56',  000  \ 
2    / 


$56,000 


a„n  +  $800,000v" 


AI   = 


is-r) 


IMI) 


1  + 


/  50  W  .0625\ 
\l83A   2   ) 


-  AI 


(Equation  19) 


(Equation  14) 

and  secondly,  the  redemption  value  per  Section  344.5(a) (3) (ii)  is 
calculated  using  the  following  equation: 


RV  = 


(l)MiK  ^^"^°' 


1  * 


Equation    15) 


-  AI 


where 

RV=Redemption  value 

F=Fa(;e  amount  redeemed 

Al^Accrued  iiiterest=|(s  ^  r)/slx(C/2) 

r=Number  of  days  from  redemption  date 
to  next  interest  payment  date 

s=iuimber  of  days  in  c;urrent  semi- 
annual period 

i=Treasury  borrowing  rate  over  the 
remaining  term  to  maturity,  based 
on  semi-aiiiuial  intertfst  payments 
and  expressed  in  decimals 

(;=the  regular  annual  interest 

n  =  ruimbt!r  of  remaining  full  semi- 
annual periods  from  the  redemption 
date  to  the  original  maturity  date. 


except  that,  if  the  redemption  date 
is  an  interest  payment  date,  n  will 
be  one  less  than  the  number  of  full 
semi-annual  periods  remaining  to 
maturity 

v"=l/(l+i/2)  "=present  value  of  1  due  at 
the  end  of  n  periods 

a.,=(l  -  v")/(i/2)=v  +  v^  +  v'  +  ...  +  V"  = 
present  value  of  1  per  period  for  n 
periods 
B.  The  application  of  this  formula  can 

be  illustrated  by  the  following 

examples: 

(i)  The  first  example  is  for  a 
redemption  at  a  premium. 


(1)  Assume  that  an  $800,000  2-year 
note  is  issued  on  December  10,  1996,  to 
mature  on  December  10,  1998.  Interest 

is  payable  at  a  rate  of  7%  on  June  10  and 
December  10. 

(2)  Assume  that  the  note  is  redeemed 
on  October  21.  1997,  and  that  the 
current  borrowing  rate  for  Treasury  at 
that  time  for  the  remaining  period  of  1 
year  and  50  days  is  6.25%. 

(3)  The  redemption  value  is  computed 
as  follows: 

First,  the  accrued  interest  payable  is 
calculated  as: 
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RV   - 


$56,000\  ^  / $56,000 


1  - 


1  + 


.0625\2 


(^F) 


+  $800,000 


(^  ^  -^) 


AI 


1  * 


(t^)M-¥^) 


(Equation  20) 


RV   = 


$28,000^  ($28,000) (1.9100092)  ^    ($800, 000) (0 . 94031221) 

1.008538251 


-  AI 


(Equation  21) 


RV 


$28,000  ^  $53,480.26  *   $752,249.77  _  ^j. 
1.008538251 


Equation  22! 


__    $8^3,730.03  .  ^j. 
1.008538251 


(Equation  23) 


RV   =  $826,671.70  -  $20,349.73 


(Equation  24) 


RV  =  $806,321.97 


(Equation   25) 

(ii)  The  second  example  is  for  a  redemption  at  a  discount  and  it  uses  the  same  assumptions  as  the  first  example, 
except  the  current  Treasury  horrowing  cost  is  assumed  to  be  8.00%: 

(1)  Assume  that  an  $800,000  2-year  note  is  issued  on  [December  10,  1996.  to  mature  on  December  10.  1998.  Interest 
is  payable  at  a  rate  of  7%  on  June  10  and  December  10. 

(2)  Assume  that   the  note  is  redeemed  on  October  21,   1997,  and  that  the  current  borrowing  rate  for  Treasury  at 
that  time  for  the  remaining  period  of  1  year  and  50  days  is  8.00%. 

(,T)  The  redemption  value  is  computed  as  follows.  First,  the  accrued  interest  payable  is  caculated  as: 
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(Equation  26) 

AI  "{tM)  ^^28,000 

(Equation  27) 

AI  =   $20,349.73 

(Equation  28) 
Then,  the  redemption  value  is  calculated  as: 


RV  = 


I  $S6^j  ,  |116^^^    ^  $80P.000V- 


1       + 


50  W  .0800\ 
183  A       2       / 


AI 


(Equation   29) 
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RV  = 


-(^)M-^) 


(Equation   30) 


RV  = 


$28,000>-    ($28,000)  (1.8860947)    »    ($800,  OOP)  (0 .92455621) 

1.010928962 


AI 


(Equation  31) 


^  _  $28,000  *   $52,810.65  ^   $739,644.97  _  ^j. 

1.010928962 


(Equation  32) 


j^y  ^    $820,455.62 
1.010928962 


-  AI 


(Equation  33) 


RV  =   $811,585.83  -  $20,349.73 


(Equation  34) 


RV  =  $791,236.10 


(Equation   35) 


C.  The  total  redemption  value  for 
certificates  can  be  determined  by  the 
following  two  steps: 

First,  accnied  interest  payable  in 
accordance  with  Section  344.5{a)(3)(i)  is 
calculated  using  the  following  formula: 
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AI 


id-r) ] 


y 


X  C 


(Equation  36) 
and  secondly,  the  redemption  value  per  Section  344.5(a) (3) (ii)  is  calculated 
using  the  following  equation: 


RV  = 


X  (Cj    ■*■  F 


Mf)^ 


-  AI 


ii) 


(Equation   37] 


where: 

RV=Redemption  value 
F=Face  amount  redeemed 
AI=Accrued  interest  =  ((d-r)/yl  x  C 
d=Number  of  days  from  original  issue  of 

the  certificate  to  its  maturity  date 
r=Number  of  days  from  redemption  date 

to  the  certificate's  maturity  date 
y=365,  if  the  number  of  days  in  the  year 

following  issue  of  the  certificate 

does  not  include  a  leap  year  day; 

366,  if  the  i>iunber  of  days  following 


issue  of  the  certificate  does  include 
a  leap  year  day 

i=Treasury  borrowing  rate  over  the 
remaining  term  to  maturity, 
expressed  in  decimals 

C=the  regular  annual  interest 

D.  The  application  of  this  formula  can 
be  illustrated  by  the  following 
examples. 

(i)  First,  for  a  redemption  at  a 
premium: 


(1)  Assume  that  a  $300,000  security  is 
issued  on  December  5,  1996,  to  mature 
in  151  days  on  May  5,  1997.  Interest  at 

a  rate  of  5%  is  payable  at  maturity. 

(2)  Assume  that  the  security  is 
redeemed  on  April  9, 1997,  and  that  the 
current  borrowing  rate  for  Treasury  at 
that  time  for  the  remaining  period  of  26 
days  is  4.00%. 

(3)  The  redemption  value  is  computed 
as  follows.  First,  the  accrued  interest 
payable  is  calculated  as: 


AJ"  =  (^^j^)x  $15,000 


(Equation  38) 


'^^  =  (311)''^^^'°°° 


(Equation  39) 


AI   =  $5,136.99 


(Equation  40) 


Then,  the  redemption  value  is  calculated  as 
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RV  = 


.m) 


X   $15,000  +  $300,000 


1  -•■ 


26 
365 


-  AI 


(.0400) 


(Equation  41) 


RV  = 


$6,205.48  *   $300,000 
1.002849315 


-  AI 


(Equation  42) 


RV  = 


$306,205.48 
1.002849315 


-  AI 


(Equation  43) 


RV  =   $305,335.48  -  $5,136.99 


(Equation  44) 


RV  =  $300,198.49 


(Equation   45) 


/ 


(ii)  Se<;ondly,  for  a  redemption  at  a  in  151  days  on  May  5.  1997.  Interest  at  that  time  for  the  remaining  period  of  26 

dis<;ount:  a  rate  of  5%  is  payable  at  maturity.  days  is  6.25%. 

( 1 )  As.sume  that  a  $300,000  se<:urity  is         f^'  Assume  that  the  security  is  (3)  The  r^emption  value  is  computed 

issued  on  [3ecember  5.  1996.  to  mature        redeemed  on  Apnl  9.  1997  and  that  the  as  follows.  First  the  accrued  mter«st 

current  borrowing  rate  for  Treasury  at  payable  is  calculated  as: 
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AI  =  j-ili^)x  $15,000 
(Equation   46) 

AI  =(3!!)  ^  $15,000 

(Equation  47) 

AI  =  $5,136.99 


(Equation  48) 
Then,    the   redemption  value    is   calculated  as: 


[FR  Doc.  96-27365  Filed  10-21-96:  4:58  pm] 

BILLING  CODE  4S1fr-a»-W 


RV 


m)" 


$15,000  +  $300,000 


1   M^)(.0625) 


AI 


(Equation   4  9) 


RV  = 


$6,205.48    *  $300,000 
1.004452055 


-     AI 


(Ecjuation  50) 


j^y  _     $306,205.48       _     . ^ 
1.004452055 


(Equation   51] 


RV  =   $304,848.28    -   $5,136.99 


(Equation   52] 


RV  =  $299,711.29 


(Equation   53) 
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DEPARTMENT  OF  THE  TREASURY 

Racal  S«rvlc« 

BursMi  of  th«  Public  Debt 

Demand  Dapoalt  Sacuritiea  of  the  Stat* 
and  Local  Qovamment  Sarlea;  Average 
Marginal  Tax  Rata  and  Traaaury 
Administrative  Cc  sta 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Treasury. 

ACTION:  Notice  of  estimated  average 
marginal  tax  rate  and  Treasury 
administrative  costs  for  Demand  Deposit 
United  States  Treasury  Certificates  of 
Indebtedness — State  and  Local 
Government  Series. 

SUMMARY:  This  notice  is  being  published 
to  provide  the  information  necessary  to 
apply  the  interest  rate  formula  for 
Demand  Deposit  United  States  Treasury 
Certificates  of  Indebtedness — State  and 
Local  Government  Series  (31  CFR  Part 
344,  Subpart  C).  The  final  regulations 
governing  securities  of  the  State  and 
Local  Government  Series  which  appear 


in  the  current  issue  of  the  Feder«l 
Register,  in  setting  out  the  formula, 
make  provision  for  the  simultaneous 
publication  of  this  notice  (31  CFR 
344.5).  The  factor  necessary  to  convert 
the  interest  rate  to  a  tax-exempt 
equivalent  (1 — the  estimated  average 
marginal  tax  rate  of  purchasers  of  tax- 
exempt  bonds)  is  1-.29  or  .71.  The 
Treasury  administrative  cost  is  five 
basis  points. 

EFFECTIVE  DATE:  October  28,  1996. 
FOR  FURTHER  MFORMATION  CONTACT:  Fred 
Pyatt.  Director,  or  Howard  Stevens. 
Supervisory  Program  Analyst,  Division 
of  Special  investments,  Parkersburg, 
VW,  at  (304)  480-7752. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Treasury,  under  the 
authority  of  Chapter  3102  of  Title  31. 
United  States  Code,  and  pursuant  to  the 
Tax  Reform  Act  of  1986.  Pub.L.  99-514, 
1301(b).  offers  a  demand  deposit  United 
States  Treasviry  Certificate  of 
Indebtedness — State  and  Local 
Government  Series.  This  security  is  a 
one-day  certificate  of  indebtedness, 
issued  in  an  amount  of  $1,000,  or  any 


higher  dollar  amount,  with  interest 
accrued  and  added  to  the  principal 
daily.  In  the  final  regulations  published 
simultaneously  with  this  notice, 
provision  is  made  to  provide  by  notice 
the  information  necessary  to  apply  the 
interest  rate  formula  to  the  new  demand 
deposit  certificate,  i.e..  the  average  yield 
for  three-month  Treasury  bills  at  the 
most  recent  auction,  multiplied  by  one 
minus  the  estimated  average  marginal 
tax  rate  (1-MTR)  of  purchasers  of  tax- 
exempt  bonds,  less  the  Treasury 
administrative  cost.  The  factor  "1- 
MTR"  is  .71.  The  Treasxuy 
administrative  cost  is  5  basis  points. 
Both  the  ■' 1-MTR"  and  the  Treasury 
administrative  cost  are  subject  to 
redetermination  by  the  Department  of 
the  Treasury.  Any  future  changes  will 
be  published  by  notice  in  the  Federal 
Register. 

Dated:  October  21. 1996. 
Gerald  Murphy, 

Fisca]  Assistant  Secretary. 

[FR  Doc.  96-27364  Filed  10-21-96;  4:58  pm] 
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DePARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  291 
[Doctwt  No.  FR^116-F-01] 

Rmasoz-AQti 

Otapoaftton  of  HUD-Acquii«d  Singi* 
Family  Proparly;  StiaainHnlng  Final 
Rula 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissionar.  HUD. 
ACnON:  Final  rule. 

SUMMARY:  This  final  rule  amends  HUD's 
regulations  for  the  disposition  of  HUD- 
acquired  single  family  property.  In  an 
effort  to  comply  with  the  President's 
regulatory  reform  initiatives,  this  rule 
will  streamline  these  regulations  by 
eliminating  provisions  that  are 
redundant  or  are  otherwise  unnecessary. 
This  final  ride  will  make  the  single 
fiunily  prop^y  disposition  program 
regulations  clearer  and  more  concise. 
^FCCTtVE  date:  November  27,  1996. 
FOR  FUfmCR  MFCWMATION  OONTACT:  Ann 
M.  Sudduth,  Director.  Department  of 
Housing  and  Urban  Development.  Room 
9170.  451  Seventh  Street.  SW. 
Washington,  DC  20410;  telephone 
number  (202)  709-0740  (this  is  not  a 
toll-free  number).  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-677-«339. 
SUPPLEMBfTARV  MFOmUTION: 

L  Regulatory  Reinvention 

On  March  4.  1995.  President  Qinton 
issued  a  memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Development 
conducted  a  page-by- page  review  of  its 
regulations  to  determine  which  can  be 
eliminated,  consolidated,  or  otherwise 
improved.  HUD  has  determined  that  the 
regulations  for  the  disposition  of  HUD- 
acquired  single  family  properties  in  24 
CFR  part  291  can  be  improved  and 
streamlined  by  eliminating  unnecessary 
provisions. 

According  to  the  President's 
regulatory  reinvention  initiatives,  the 
Code  of  Federal  Regulations  (CFR) 
should  contain  only  binding  regulatory 
requirements.  However,  several  sections 
in  the  single  family  property  disposition 
regulations  contain  nonbinding 
guidance,  information,  or  explanations. 
HUD  will  more  appropriately  provide 
this  information  through  handbook 
guidance  or  other  materials.  By 


removing  provisions  Cram  the  CFR  that 
are  not  tending  regulatory  requirements, 
HUD  will  clarify  to  the  readar  which 
provisions  are  actually  binding 
requirements.  Furthermore.  HUD  has 
determined  that  some  of  the  binding 
requirements  in  these  regulations  an  no 
longer  necessary.  Therefote,  through 
this  final  rule.  HUD's  regulations  tat  the 
disposition  of  single  tunHy  property 
will  contain  only  those  regulatonr 
requirements  that  are  necesauy  for  the 
proper  administration  of  the  disposition 
program. 

Specifically,  this  rule  accomplishes 
the  following: 

1.  This  rule  streamlines  §  291.1  by 
revising  paragraph  (b)  regarding 
nondiscrimination  requirements.  The 
nondiscrimination  requirements  in 
paragraph  (b)  are  already  contained  in 
24  CFR  part  5.  which  was  established  by 
a  final  ride  published  on  February  9, 
1996  (61  FR  5196).  This  rule  also 
eliminates  paragraph  (c).  which  was 
informational  and  nonbinding. 

2.  This  rule  consolidates  most  of  the 
definitions  throughout  part  291  into 

§  291.5  to  make  them  easier  to  find.  This 
rule  removes  the  definition  for  the  term 
"revitalization  area."  This  definition  is 
unnecessary  because,  due  to  the  otiier 
streamlining  efforts  in  this  rule,  this 
term  no  longer  appeara  in  part  291 .  This 
rule  also  streamlines  the  definition  of 
"tribe"  by  removing  Ungiiagw  that 
simply  repeats  a  statutory  provision. 

3.  "nit  rule  streamlines  §  291.100 
regarding  HUQ's  general  disposition 
policies  by  removing  unnecessary  croaa- 
referenoes  and  nonbinding  information. 
It  also  revises  paragraph  (d)(2)  to 

Erovide  that  when  HUD  decides  to  take 
ack  a  purchase  money  mortgage  (PMM) 
on  a  property,  the  mortgage  wlu  be 
available  in  an  amount  detennined  by 
the  Secretaiy.  This  revision  will  give 
HUD  more  flexibility  to  offier  the 
mortjra^  at  a  fair  price. 

4.  This  rule  streamlines  §291.105 
regarding  the  competitive  sales 
procedure  by  removing  language  that  is 
umiecessary  or  redundant.  This  nde 
also  revises  paragraph  (f)  by  clarifying 
HUD's  procedures  regarding  properties 
subject  to  an  extended  listing  period. 
This  clarification  will  assist  the  public 
by  eliminating  confusion  regarding  the 
procedures. 

5.  This  rule  streamlines  §  291.110 
regarding  other  sales  procedures.  This 
rule  removes  some  of  the  specific 
information  regarding  other  sales 
procedures  that  is  nonbinding  and  that 
HUD  could  more  appropriately  provide 
through  other  means.  This  rule  also 
revises  this  section  slightly  to  clarify 
that  a  property  %vill  be  sold  to  the  first 
eligible  purchaser  submitting  an 


acceptable  contract.  (See 
§  291.110(a)(2)(i)  of  this  final  rule.  The 
regulations  previously  provided  that 
properties  vrill  be  sold  on  a  "fint  come- 
first  served  basis.") 

6.  This  mle  removes  §§  291.115 
through  291.145.  HUD  has  detennined 
that  the  information  and  requirements 
in  these  sections  no  longer  need  to 
appear  in  the  CFR. 

7.  This  rule  streamlines  subpart  C  of  . 
part  291  rmarding  the  rental  of  acquired 
property.  'This  rule  will  provide  HUD's 
general  poHcy  in  $  291.200.  but  it  %vill 
remove  the  information  and 
requirements  that  no  longer  need  to 
appear  in  the  CFR. 

8.  This  nde  revises  §  291.400 
regarding  the  lease  and  sale  of  HUD- 
acquirad  property  for  the  homeless.  This 
rule  removes  language  that  is 
unnecessary  or  redimdant  This  rule 
also  adds  a  new  paragraph  regarding 
applicant  preapproval.  which  was 
previously  located  in  §  291.410.  It  is 
necessary  to  retain  this  requirement  to 
inform  the  public  of  the  initial 
procedures  for  acquiring  properties  for 
the  homeless. 

9.  This  rule  removes  §  291.405.  The 
definitions  in  this  section  %vill  now 
^pear  in  $291.5. 

10.  This  nde  also  removes  S  291.410. 
HUD  has  determined  that,  with  the 
exception  of  the  requirement  for 
applicant  preapproval,  which  was 
moved  to  §  291.400.  the  information  and 
requirements  in  §  291.410  no  longer 
need  to  appear  in  the  CFR. 

11.  This  rule  streamlines  §291.415  by 
removing  peragraph  (d)  regarding 
property  operating  costs  and  insurance. 
The  important  requirements  in  that 
paragraph  are  disclosed  in  and 
enforceable  through  the  terms  of  the 
lease,  and  it  is  unnecessary  to  retain 
them  in  the  CFR. 

12.  This  rule  removes  §§  291.420  and 
291.425.  HUD  has  determined  that  the 
information  and  requirements  in  these 
sections  no  longer  need  to  appear  in  the 
CFR. 

13.  This  rule  does  not  amend 

§  291.430  regarding  the  elimination  of 
lead-based  paint  hazards. 

14.  This  rule  revises  §  291.435  by 
removing  paragraph  (c).  which  provided 
that  the  reqidrements  for 
intergovernmental  review  "are  not 
applicable  to  applications  imder  this 
subpart."  It  is  unnecessary  to  maintain 
this  information  in  the  CFR. 

This  rule  will  residt  in  the 
elimination  of  approximately  nine  pages 
of  unnecessary  regulations. 

Jnslification  for  Final  Rnlsmaking 

HUD  generally  publishes  a  rtde  for 
public  comment  before  issiung  a  rule  for 
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effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impractic^le,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
soliciting  public  comment.  This  rule 
merely  removes  uimecessary  regulatory 
provisions  and  clarifies  existing 
procedures;  it  does  not  establish  or 
affect  substantive  policy.  Therefore, 
prior  public  comment  is  unnecessary. 

Findings  and  Certificationa 

Environmental  Impact 

This  rule  does  not  have  an 
environmental  impact.  This  rule  simply 
amends  existing  regulations  by 
consolidating  and  streamlining 
provisions;  it  does  not  alter  the 
environmental  effect  of  the  regulations 
being  amended.  As  HUD  developed  the 
regiUations  in  part  291,  Findings  of  No 
Significant  Impact  with  respect  to  the 
environment  were  made  in  accordance 
with  regiUations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  Those  findings 
remain  applicable  to  this  rule,  and  are 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel.  Room  10278. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  DC. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
final  rule,  thereby  certifying  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  streamlines  regulations.  It  will 
have  no  adverse  or  disproportionate 
economic  impact  on  small  entities. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  on  the 
relationship  between  the  Federal 
Govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsiUlities  among  the  various 
levels  of  government.  No  programmatic 


or  policy  changes  will  result  fi<om  this 
rule  that  would  affiact  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
detennined  that  this  rule  will  not  have 
the  potential  for  significant  impact  on 
family  fonnation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  fix>m 
promulgation  of  this  rule. 

Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4;  approved  March  22, 1995) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

List  of  Subjects  in  24  CFR  Part  291 

Community  fiadlities.  Conflict  of 
interests.  Homeless,  Lead  poisoning. 
Low  and  moderate  income  housing. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Surplus  government 
property. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  24  CFR  part  291,  subparts 
A,  B,  C,  and  E  are  revised  as  set  fortii 
below: 

PART  291— DISPOSITION  OF  HUD- 
ACQUIRED  SINGLE  FAMILY 
PROPERTY 

1.  The  auUiority  citation  for  24  CFR 
part  291  continues  to  read  as  follows: 

Audiortty:  12  U.S.C  1709  and  1715b;  42 
U.S.C.  1441. 1441a.  1551a,  and  3S35(d). 

2.  Subparts  A.  B,  and  C  are  revised  to 
read  as  follows: 

Subpart  A— Qenaral  ProvWona 

291.1    Purpose  and  scope. 
291.5    Definitions.^ 

Subpart  B—Diapoeltlon  by  Sale 

291.100    General  policy. 
291.105    Competitive  sales  int>cedures. 
291.110    Other  sales  procediues. 
291 . 1 50    Sanctions  against  fradulent 
purchase. 

Subpart  C—Aantal  of  Acquired  Property 

291.200    General  policy. 


SubfMTt  A— Qanarai  ProvMofia 

f  291.1    Puipoae  and  scope. 

(a)  Purpose.  (1)  This  part  governs  the 
disposition  of  one-to-four  funily 
properties  that  are  acqtiired  by  HUD  Or 
are  otherwise  in  HUD's  custody. 
Detailed  policies  and  procedures  that 
must  be  followed  in  specific  areas  are 
issued  by  each  HUQ  field  office. 

(2)  The  purp>ose  of  the  property 
disposition  program  is  to  reduce  the 
inventory  of  acquired  properties  in  a 
manner  that  expands  homeownership 
opportimities,  strengthens 
neighborhoods  and  commimities.  and 
ensures  a  maximimi  rettim  to  the 
mortgage  insiuance  fund. 

(b)  Nondiscrimination  policy.  Ilie 
reqtiirements  set  forth  in  24  CFR  parts 

5  and  110  apply  to  the  administration  of 
any  activity  tmder  this  part. 

S291.5    DennMona. 

The  terms  "HUD"  and  "Secretary"  are 
defined  in  24  CFR  part  5. 

Applicant  means  a  State,  metropolitan 
city,  urban  county,  governmental  entity, 
tribe,  or  private  nonprofit  organization 
that  submite  a  written  expression  of 
interest  in  eligible  properties  under 
subpart  E  of  this  part.  Governmental 
entities  include  those  that  have  general 
governmental  powers  (e.g.,  a  city  or 
county),  as  well  as  those  with  limited  or 
special  powers  (e.g.,  public  housing 
agencies  or  state  housing  finance 
agencies).  In  the  case  of  applicants 
leasing  properties  while  their 
applications  for  Supportive  Housing 
assistance  are  pending,  "applicant"  is 
defined  in  24  CFR  part  583. 

Closing  agent  means  a  qualified  firm 
or  person  imder  contract  to  HUD  to 
administer  closings  involving  the  sale  of 
HUD-acquired  single  fomily  properties. 

Competitive  sale  means  a  sale  through 
a  sealed  bid  process  (or  other  bid 
process  specifically  authorized  by  the 
Secretary)  in  competition  with  other 
bidders  in  which  properties  have  been 
publicly  advertised  to  all  prospective 
purchasere  for  bids. 

Direct  sale  means  a  sale  to  a  selected 
purchaser  to  the  exclusion  of  all  others 
without  resorting  to  advertising  for  bids. 
Such  a  sale  is  available  only  to 
approved  applicante. 

Disposition  means  the  sale,  or  lease 
with  option  to  purchase,  of  eligible 
properties  for  use  by  the  homeless. 

Eligible  properties  means  all  vacant 
single  family  properties  acquired  by 
HUD  imder  the  Mutual  Mortgage 
Insiuance  Fund,  the  Special  Risk 
Insurance  Fund,  the  General  Insurance 
Fund,  or  other  housing  programs,  except 
properties  committed  to  other  HUD 
programs. 
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Homeless  meuu: 

(1)  Individuals  or  families  who  lack 
the  resources  to  obtain  housing,  whose 
annnjil  income  is  not  in  excess  of  50 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD.  and  who: 

(1)  Hava  a  primary  nighttime 
residence  that  is  s  public  or  private 
place  not  designed  for,  or  oroinarily 
used  as.  a  regular  sleeping 
accommodation  for  human  beings: 

(11)  Have  a  primary  nighttime 
residence  that  is  a  supervised  publicly 
or  privately  operated  shelter  designed  to 
provide  temporary  living 
accommodations  (including  weUtre 
hotels,  congregate  shelters,  and 
transitional  housing,  but  excluding 
prisons  or  other  detention  facilities):  or 

(ill)  Are  at  Imminent  risk  of 
homelesanees  because  they  6ice 
immediate  eviction  and  have  been 
unable  to  identify  a  subsequent 
residence,  which  would  result  in 
emergency  shelter  placement  (except 
that  persons  fKdng  eviction  on  the  basis 
of  criminal  conduct  sxich  as  drug 
trafScking  and  violations  of  handgun 
prohibitions  shall  not  be  considered 
nomeless  for  purposes  of  this 
definition):  or 

(2)  Handicapped  persons  who  are 
about  to  be  released  from  sn  institutlan 
and  are  at  risk  of  imminent 
homelessness  becauae  no  subsequent 
residences  have  been  identified  and 
because  they  lack  the  resouroea  and 
support  networks  necessary  to  obtain 
access  to  housing. 

Insured  mortgage  means  s  mortgage 
insured  under  Une  National  Housing  Act 
(12U.S.C  1701«fseq.). 

Inventor  purchaser  means  a  purchaser 
who  does  not  intend  to  use  the  property 
as  his  or  her  principal  residence. 

Lessee  means  the  applicant,  approved 
by  HUD  as  financially  responsible,  that 
executes  a  lease  agreement  with  HUD 
for  an  eligible  property. 

Occupant,  for  purpoees  of  the  lease 
and  sale  of  HUD-aoquired  single  family 

Eroperties  for  the  homeless,  means  s 
omeless  Individual  or  fsmily  that 
occupies  an  eUgible  property  after  that 
property  has  been  leesed  to  an 
applicant. 

Owner-occupant  purchaser  means  a 
purchaser  who  intends  to  use  the 
property  as  his  or  her  principal 
residence;  a  State,  governmental  entity, 
tribe,  or  agency  thereof;  or  s  private 
nonprofit  organization  as  defined  in  this 
section.  Covammental  entities  include 
those  with  general  governmental  powers 
(e.g.,  a  city  or  county),  as  well  as  those 
with  limited  or  special  powers  (e.g., 
public  housing  agencies). 

Preapproved  means  a  commitment 
has  been  obtained  from  a  recognized 


mortgige  lender  for  nmtgaga  financing 
in  a  specified  dollar  amount  sufficient 
to  purchase  the  [Moparty. 

Private  nonprofit  organization  means 
a  secular  or  religious  oiganlxatian.  no 
part  of  the  net  warnings  of  which  may 
inure  to  the  benefit  of  any  member, 
founder.  coDtributor.  or  IndlvlduaL  The 
organization  must: 

(I)  Have  a  volimtary  board; 

(2)(i)  Have  a  functioning  accounting 
system  that  is  operated  in  accordance 
with  generally  aooapted  accounting 
prlndplaa:  or 

(II)  Designate  an  entity  that  will 
maintain  a  functioning  accounting 
system  for  the  organltation  in 
accordance  with  generally  accepted 
accounting  prindplea; 

(3)  Practice  nondiacaimination  in  the 
provision  of  asaistsnoe  in  accordance 
with  the  authorities  described  in 

§  291.435(a):  and 

(4)  Have  nonprofit  status  as 
demonstrated  by  approval  tmder  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(20  U.S.C  501(cM3)).  or  damonstrate 
that  an  applicatian  for  such  status  is 
currently  pending  approval. 

Purchase  morwy  mortgage,  or  PMM 
means  a  note  seciired  by  a  mortgage  or 
trust  deed  given  by  a  buyer,  as 
mortgagor,  to  the  seller,  as  mortgagee,  as 
part  of  the  purchase  price  of  the  real 
estate. 

Sirtgle  family  propmty  means  a 
property  desi^ied  for  use  by  one  to  four 
families. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Common%vealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam.  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  posseisJon  of  the 
United  Sutes. 

Tribe  has  the  meaning  provided  for 
the  term  "Indian  tribe"  in  section  102  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C 
5302). 

SubfMft  B—OtopoaMon  by  Sato 

§291.100    Qenempoiey. 

(a)  Qualified  purchaser.  (1)  Anyone, 
regardless  of  race,  color,  religion,  sex. 
national  origin,  familial  status,  age,  or 
disability  may  offer  to  buy  a  HUD- 
owned  property,  except  that: 

(1)  No  member  of  or  delegate  to 
Congress  is  eligible  to  buy  or  benefit 
from  a  purchase  of  a  HUD-owned 
property;  and 

(ii)  No  nonoccupant  mortgagor 
(whether  an  original  mortgage, 
assumptor,  or  a  person  who  purchased 
"subject  to")  of  an  insured  mortgage 
who  has  defaulted,  thereby  causing 


HUD  to  pay  an  insurance  claim  on  the 
mortgage,  is  eligible  to  repurcfaaae  the 
same  property. 

(2)  HUD  wUl  not  oOar  fanner 
moctgigon  in  occupancy  who  have 
dehuJted  on  the  moitgage  the  right  of 
first  refusal  to  repurchase  the  same 
property. 

(3)  HUD  wiU  ofiier  tenants  accepted 
under  the  occupied  conveyance 
prooedurea  outlined  In  24  CFR  203.670 
through  203.685  the  right  of  first  refusal 
to  purchaae  the  property  only  if: 

(1)  The  tenant  has  a  recognixed  ability 
to  acquire  financing  and  a  good  rent- 
paying  history,  and  has  made  a  request 
to  HUD  to  be  ofllBred  the  right  of  first 
refusal:  m 

(11)  State  or  local  law  requires  that 
tenants  be  oflsred  the  right  of  first 
refusaL 

(b)  List  price.  The  list  price,  or  "asking 
price."  assigned  to  the  property  is  baaed 
upon  an  appraisal  oonaucted  1^  an 
independent  real  estate  appraiser  using 
nationally  recognixed  industry 
standards  for  the  appralaal  of  residential 
property. 

(c)  hMhod  of  sale.  (1)  HUD  sells 
properties  on  an  "as-is"  basis,  without 
repain  or  warranties.  The  principal 
method  of  sale  is  the  competitive  sales 
procedure.  Where  appropriate,  the 
Secretary  may  use  another  sales 
procedure,  as  deecribed  in  $  291.110. 

(2)  Properties  may  be  aold  under  the 
following  programs: 

(i)  Insund.  A  property  that  HUD 
believes  meets  the  intent  of  the 
Minimum  Property  Standards  (MPS)  for 
existing  dwellings  (Requirements  for 
Existing  Housing.  One  to  Four  Family 
Uving  Units.  HUD  Handbook  4905.1) 
will  be  offered  for  sale  in  "as-is" 
condition  with  FHA  mortgage  insujnance 
available. 

(il)  Insured  with  repair  escrow.  A 
property  that  requires  no  more  than 
$5,000  for  repairs  to  meet  the  intent  of 
the  MPS.  as  determined  by  the 
Secretary,  will  be  offered  for  sale  in  "as- 
is"  conchtion  with  FHA  mortgage 
insurance  available,  provided  the 
mortgagor  establishes  a  caah  escrow  to 
ensure  the  completion  of  the  required 
repairs. 

(ill)  Uninsured.  A  property  that  fails 
to  qualify  under  either  paragraph 
(c)(2)(i)  or  (ii)  of  this  section  will  be 
offBied  for  sale  either  in  "as-is" 
condition  without  mortgage  insurance 
available,  or  under  section  203(k)  of  the 
National  Housing  Act  (12  U.S.C 
1709(k)). 

(d)  Financing.  (1)  Except  as  provided 
in  paragraph  (d)(2)  of  this  section,  the 
purchaser  is*  entirely  responsible  for 
obtaining  financing  for  purchasing  a 
property. 
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(2)  HUD,  in  its  sole  discretion,  may 
take  back  purchase  money  mortgages 
(PMMs)  on  property  purchased  by 
governmental  entities  or  private 
nonprofit  organizations  who  buy 
property  for  ultimate  resale  to  owner- 
occupant  purchasers  with  incomes  at  or 
below  115  percent  of  the  area  median 
income.  When  offered  by  HUD,  a  PMM 
will  be  available  in  an  amount 
determined  by  the  Secretary  to  be 
appropriate,  at  market  rate  interest,  for 
a  period  not  to  exceed  five  years. 
Mortgagors  must  meet  FHA  mortgage 
credit  standards. 

(e)  Environmental  requirements  and 
standards.  Sales  under  this  part  are 
subject  to  the  enviroiunental 
requirements  and  standards  described 
in  24  CFR  part  50,  as  applicable. 

(f)  Flood  insurance  requirements. 
Flood  insurance  must  be  obtained  and 
maintained  as  provided  in  24  CFR 
203.16a. 

(g)  Lead-based  paint  poisoning 

erevention.  Properties  constructed 
efore  1978  are  subject  to  the  lead-based 
paint  poisoning  prevention 
requirements  contained  in  24  CFR  part 
35  and  24  CFR  part  200,  subpart  O. 

(h)  Open  listings.  Except  as  provided 
in  paragraph  (i)  of  this  section, 
properties  are  sold  on  an  open  listing 
basis  with  participating  real  estate 
brokers.  Any  real  estate  broker  who  has 
agreed  to  comply  with  HUD 
requirements  may  participate  in  the 
sales  program.  Purchasers  participating 
in  the  competitive  sales  program,  except 
government  entities  and  nonprofit 
organizations,  must  submit  bids  through 
a  participating  broker. 

(i)  Asset  management  and  listing 
contracts.  (1)  A  field  office  may  invite 
firms  experienced  in  property 
management  to  compete  for  contracts 
that  provide  for  an  exclusive  right  to 
manage  and  list  specified  properties  in 
a  given  area. 

(2)  In  areas  where  a  broker  has  an 
exclusive  right  to  list  properties,  a 
purchaser  may  use  a  broker  of  his  or  her 
choice.  The  purchaser's  broker  must 
submit  the  bid  to  HUD  through  the 
exclusive  broker. 


1291.106    Competftfve  aalea  procedure. 

(a)  General.  (1)  Properties  are  sold  to 
the  general  public  on  a  competitive  bid 
basis  throu^  local  real  estate  brokers, 
except  as  provided  in  §  291.100(h). 

(2)  For  properties  being  offered  with 
mortgage  insurance,  priority  will  be 
given  to  owner-occupant  purchasers,  as 
defined  in  §  291 .5,  for  a  period  of  up  to 
30  days,  as  determined  by  HUD.  For 
properties  offered  without  mortgage 
insurance,  priority  will  be  given  to 
governmental  entities  and  nonprofit 


organizations  prior  to  other  owner- 
occupant  purdiasers. 

(b)  JVet  offer.  The  net  offer  is 
calculated  by  subtracting  from  the  bid 
price  the  dollar  amounts  for  the 
following: 

(1)  If  requested  by  the  purchaser  in 
the  bid.  HUD  will  pay  all  or  a  portion 
of  the  financing  and  loan  closing  costs 
and  the  broker's  sales  commission,  not 
to  exceed  the  percentage  of  the  purchase 
price  determined  appropriate  by  the 
Secretary  for  the  area.  In  no  event  will 
the  amount  for  broker's  sales 
commission  exceed  6  percent  of  the 
purchase  price,  except  for  cash  bonuses 
offered  to  brokers  by  HUD  for  the  sale 
of  hard-to-sell  properties. 

(2)  In  the  case  of  properties  sold 
under  the  insured  sales  with  repair 
escrow  program,  the  repair  escrow 
amount  is  also  deducted  from  the  bid  to 
determine  the  net  offer. 

(c)  Acceptable  bid.  HUD  will  accept 
the  bid  producing  the  greatest  net  return 
to  HUD  and  otherwise  meeting  the 
terms  of  HUD's  offering  of  the  property, 
with  priority  given  to  owner-occupant 
purchasers  as  described  in  paragraph 
(a)(2]  of  this  section.  The  greatest  net 
return  is  calculated  based  on  the  net 
offer,  as  described  in  paragraph  (b)  of 
this  section. 

(d)  Bid  period.  After  properties  are 
initially  advertised,  bids  are  accepted 
for  a  10-day  period,  with  all  offers 
received  during  the  10  days  considered 
to  have  been  received  simultaneously, 
except  as  described  in  paragraph  (e)  of 
this  section.  Offers  received  on  a 
property  befcve  the  10-day  bidding 
period  begins  will  be  returned.  Offers 
received  after  the  10-day  period  will  not 
be  considered  at  the  bid  opening,  but 
will  be  considered  during  the  extended 
listing  period  if  no  acceptable  bid  was 
received  during  the  10-day  period. 

(e)  Full  price  offers.  HUD  field  offices 
that  operate  under  a  "full  price  offer" 
program  open  offers  at  specified  times 
during  the  10-day  bidding  period.  If  an 
offer  for  the  full  list  price  and  otherwise 
meeting  the  terms  of  the  offering  is 
received,  it  will  be  accepted  at  the  time 
of  the  opening  and  the  10-day  bid 
period  cancelled. 

(f)  Extended  listing  period.  Properties 
not  sold  at  the  bid  opening  will  remain 
available  for  an  extended  listing  period. 
All  bids  received  on  each  day  of  the 
extended  listing  period  will  be 
considered  as  being  received 
simultaneously,  and  will  be  opened 
together  at  the  next  scheduled  daily  bid 
opening.  Properties  that  fail  to  sell 
within  30  days  after  being  offered  for 
competitive  bidding  wiU  be  reanalyzed 
and  relisted.  If  a  property's  price  or 
terms  are  changed,  it  will  be  subject  to 


another  comp>etitive  bidding  period  as 
described  in  paragraph  (d)  of  this 
section. 

(g)  Bid  requirements.  (1)  All  bids 
submitted,  whether  during  the  1 0-day 
bid  period  at  the  extended  listing 
period,  must  be  in  the  form  of  a  fully 
completed  sales  contract,  in  a  form 
prescribed  by  HUD,  signed  by  both  the 
submitting  real  estate  broker  and  the 
prospective  purchaser.  If  the  purchase  is 
to  be  an  insured  sale,  a  field  office  may 
also  require  that  supporting  exhibits  for 
mortgage  credit  analysis  accompany  the 
initial  submission  of  the  bid. 

(2)  Unless  the  Secretary  specifically 
authorizes  another  bid  process,  bids 
must  be  placed  in  sealed  envelopes 
merited  with  the  property  number, 
address,  and  return  address  of  the 
broker.  All  bids  not  indicating  that  the 
purchaser  will  occupy  the  property  wiU 
be  considered  as  investor  offers. 

(3)  Noncomplying  bids  will  be 
retiimed  to  the  broker  with  an 
explanation  for  the  noncompliance 
decision  and  information  about  whether 
the  property  is  still  available. 

(hj  Earnest  money  deposits.  (1)  The 
amoimt  of  earnest  money  deposit 
required  for  a  property  with  a  sales 
price  of  $50,000  or  less  is  $500,  except 
that  for  vacant  lots  the  amount  is  50 
percent  of  the  list  price.  For  a  property 
with  a  sales  price  greater  than  $50,000, 
the  amount  of  earnest  money  deposit 
required  in  the  area  is  set  by  the  field 
office,  in  an  amount  not  less  than  $500 
or  more  than  $2,000.  Information  on  the 
amoimt  of  the  required  earnest  money 
deposit  is  available  from  the  field  office 
or  participating  real  estate  brokers. 

(2)  All  Dids  must  be  accompanied  by 
earnest  money  deposits  in  the  form  of  n 
cash  equivalent  as  prescribed  by  the 
Secretary,  or  a  certification  from  the  real 
estate  broker  that  the  earnest  money  has 
been  deposited  in  the  broker's  escrow 
account.  If  a  bid  is  accepted  by  HUD. 
the  earnest  money  deposit  will  be 
credited  to  the  purchaser  at  closing;  if 
the  bid  is  rejected,  the  earnest  money 
deposit  will  be  returned.  Efirnest  money 
deposits  are  subject  to  total  or  partial 
forfeiture  for  failure  to  close  a  sale. 

(i)  Multiple  bids.  Real  estate  brokers 
may  submit  unlimited  nimibers  of  bids 
on  an  individual  property  provided 
each  bid  is  from  a  different  prospective 
purchaser.  If  a  purchaser  submits 
multiple  bids  on  the  same  property, 
only  the  bid  producing  the  hi^est  net 
return  to  HUD  will  be  considered.  If  a 
prospective  owner-occupwnt  purchaser 
submits  a  bid  on  more  than  one 
property,  the  first  of  those  bids  that 
produces  the  greatest  net  return  to  HUD 
will  be  accepted  and  all  other  bids  from 
that  purchaser  will  be  eliminated  from 
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consideration.  However,  if  the 
prospective  owner-occupant  purchaser 
has  submitted  the  only  acceptable  bid 
on  another  property,  then  that  bid  must 
be  accepted  and  all  other  bids  from  that 
purchaser  on  any  other  properties  will 
be  eliminated  from  consideration, 
(j)  Opening  the  bids.  Unless  the 
Secretary  specifically  authorizes  another 
bid  process: 

(1)  The  bids  will  be  opened  publicly 
at  a  time  and  place  designated  by  the 
HUD  field  office. 

(2)  Each  bid  will  be  announced  when 
opened,  and  acknowledgment  made  of 
the  offer  that  produces  the  greatest  net 
return  to  HUD.  Successful  bidders  will 
be  notified  through  their  real  estate 
brokers  by  mail,  telephone,  or  other 
means.  Acceptance  of  a  bid  is  final  and 
efliactive  only  upon  HUD's  execution  of 
the  sales  contract  and  mailing  of  a  copy 
of  the  executed  contract  to  the 
successful  bidder  or  the  bidder's  agent. 

(k)  Counteroffers.  If  all  bids  received 
on  a  property  are  unacceptable,  a  field 
office  may  notify  all  bidders  or  their 
brokers  that  HUD  will  accept  an  offer 
equalling  a  predetermined  net 
acceptable  price.  Bidders  must  submit 
an  acceptable  offer  before  the 
established  bid  cut-off  period,  to  be 
determined  by  the  field  office.  The 
highest  acceptable  offer  received  within 
the  specified  period  of  time,  including 
any  offer  received  from  a  bidder  who 
did  not  submit  a  bid  during  the  bid 
period,  will  be  accepted,  thus 
terminating  the  counteroffer 
negotiations.  In  case  of  identical  bids, 
award  will  be  determined  by  drawing 
lots. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  OMB  control  numbers  2502- 
0306,  2502-0O59.  and  2502-0429) 

1291.110    OttMr  sales  proc*dur*«. 

(a)  Direct  saJes  of  properties  without 
mortgage  insurance  to  governmental 
entities  and  private  nonprofit 
organizations.  (1)  State  and  locjil 
governments,  public  agencies,  and 
qualified  private  nonprofit  organizations 
that  have  been  preapproved  to 
participate  by  HUD,  according  to 
standards  determined  by  the  Secretary, 
may  purchase  properties  directly  from 
HUD  at  a  discount  off  the  list  price 
determined  by  the  Secretary  to  be 
appropriate,  but  not  less  than  10 
percent,  for  use  in  Hl^D  and  local 
housing  or  homeless  programs. 

(2)(i)  Purchasers  under  paragraph 
(a)(1)  of  this  section  must  designate 
geographical  areas  of  interest,  by  ZIP 
code,  to  appropriate  HUD  field  offices. 
Upon  request,  for  those  properties  not 
eligible  for  mortgage  insurance,  and 
before  they  are  publicly  listed,  field 


offices  will  notify  governmental  entities 
and  nonprofit  organizations  in  writing 
when  eligible  properties  become 
available  in  the  areas  designated  by 
them.  Field  offices  will  coordinate  the 
dissemination  of  the  information  to 
ensure  that  if  more  than  one  purchaser 
designates  a  specific  area,  those 
purchasers  receive  the  list  of  properties 
at  the  same  time,  based  on  intervals 
agreed  upon  between  HUD  and  the 
purchasers.  A  property  in  this  section 
will  be  sold  to  the  first  eligible 
purchaser  submitting  an  acceptable 
contract. 

(ii)  Purchasers  under  paragraph  (a)(1) 
of  this  section  must  notify  HUD  of 
preliminary  interest  in  specific 
properties  within  five  days  of  the 
notification  of  available  properties  (if 
notification  is  by  mail,  the  five  days  will 
begin  to  run  five  days  after  mailing). 
Those  properties  in  which  purchasers 
express  an  interest  will  be  held  off  the 
market  for  a  10-day  consideration  and 
insp>ection  period.  Other  properties  on 
the  list  wall  continue  to  be  processed  for 
public  sale.  HUD  may  limit  the  number 
of  properties  held  off  the  market  for  a 
purchaser  at  any  one  Ume,  based  upon 
the  purchaser's  financial  capacity  as 
determined  by  HUD  and  upon  past 
performance  in  HUD  programs.  At  the 
end  of  the  10-day  consideration  and 
inspection  period,  properties  in  which 
no  governmental  entity  or  nonprofit 
organization  has  expressed  a  specific 
intent  to  purchase  will  be  offered  for 
sale  under  the  competitive  bid  process. 
Properties  in  which  a  governmental 
entity  or  nonprofit  organization 
expressed  an  intent  to  purchase,  during 
the  10-day  period,  will  continue  to  be 
held  off  the  market  pending  receipt  of 
the  sales  contract.  If  a  sales  contract  is 
not  received  within  a  time  period  of  up 
to  10  days,  as  determined  by  HUD. 
following  expiration  of  the  10-day 
consideration  and  inspection  period, 
and  no  other  governmental  entity  or 
nonprofit  organization  has  expressed  an 
interest,  then  the  property  will  be 
offered  for  sale  under  the  competitive 
bid  process. 

(3)  In  order  to  ensure  that  properties 
purchased  at  a  discount  are  being 
utilized  for  expanding  affordable 
housing  opportunities,  HUD  may 
require,  as  appropriate.  p>eriodic,  limited 
information  regarding  the  purchase  and 
.  resale  of  such  properties,  and  certain 
restrictions  on  the  resale  of  such 
properties. 

(b)  Sayes  to  other  individuals  or 
entities.  HUD  may  also  seek  to  dispose 
of  properties  through  other  methods, 
such  as  direct  sales  to  displaced 
persons,  sales  of  razed  lots,  bulk  sales, 
auctions,  or  direct  sales  to  other 


individuals  or  entities  that  do  not  meet 
any  of  the  categories  specified  in  this 
section,  if  a  finding  is  made  by  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  or  his  or  her 
designee  in  writing  that  such  sales 
would  further  the  goals  of  the  National 
Housing  Act  (12  U.S.C  1701  et  seq.)  and 
would  be  in  the  best  interests  of  the 
Secretary.  These  sales  will  be  upon  such 
terms  and  conditions  as  the  Secretary 
may  prescribe. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0306) 

1291.150   Sanctlona  agalnet  fraudulent 
purchees 

False  certification  by  a  purchaser 
concerning  occupancy  of  single  family 
properties  financed  by  an  insured 
mortgage  is  a  violation  of  18  U.S.C. 
1001,  which  may  result  in  the  required 
prepayment  of  the  mortgage  in  the 
amount  of  the  difference  between  the 
downpMiyment  made  and  the 
downpayment  required  if  the  loan  had 
been  processed  as  an  investor  purchaser 
loan,  or  in  criminal  prosecution. 

Subpart  C— Rantal  of  Acquired 


1291.200    Qenem  policy. 

HUD  will  lease  acquired  property  to 
comply  with  other  designated  HUD 
programs,  or  when  the  Secretary 
determines  that  it  is  in  the  interest  of 
HUD.  Leases  may  include  an  option  to 
purchase  in  appropriate  circumstances. 
•        •        «        •        • 

3.  Subpart  E  is  amended  by  revising 
§§  291.400,  291.415,  291.435,  and 
291.440  and  by  removing  §§  291.405, 
291.410.  291.420,  and  291.425  to  read  as 
follows: 


SubfMTt  E— Laeaa  and  Sale  of  HUO- 
Acqulrad  Single  Family  Propertlaa  for 
thaHomelesa 

1291.400    Purpoee  and  acope. 

(a)  Purpose.  HUD  seeks  to  assist 
individuals  and  families  who  are 
homeless  by  providing  them  with 
transitional  housing  and  appropriate 
supportive  services  with  the  goial  of 
helping  them  move  to  independent 
living.  Therefore,  HUD  will  make 
available,  to  applicants  approved  by 
HUD,  certain  HUD-acquired  single 
family  properties  for  use  by  the 
homeless. 

(b)  Applicant  preapproval.  Before  a 
field  office  may  notify  an  applicant  of 
eligible  properties,  the  applicant  must 
be  preapproved  by  HUD,  according  to 
procedures  available  from  the  field 
office. 
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(c)  Property  available  for  lease  tvtth 
option  to  pvuvhase.  HUD  will  make 
available  up  to  10  percent  of  its  total 
inventory  of  proposes,  before  or  after 
they  are  listed  for  sale  to  the  public. 

(d)  Property  available  under  a 
McKinney  Act  Supportive  Housing 
proffran  lease-option  agreement. 
Eligible  properties  will  be  available 
imder  a  lease-option  to  ptutiiase 
agreement  to  Supportive  Housing 
program  applicants  tor  acquisition 
grants  imder  24  CFR  part  583. 

(e)  Properties  available  for  sale. 
Eligible  properties  will  be  available  for 
competitive  sale  or  direct  sale  for  fair 
market  value,  less  a  discoimt 
determined  appropriate  by  the  Secretary 
but  not  less  than  10  percent. 

(f)  Concentration  of  properties.  To  the 
extent  practicable  and  possible,  HUD 
will  avoid  excessive  concentration  in  a 
single  neighborhood  of  properties  leased 
or  sold  under  this  subpart. 

(g)  Failure  to  comply  with 
requirements.  Failure  to  comply  with 
this  subpart,  or  a  lease  issued  imder  this 
subpart,  may  result  in  termination  from 
the  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0412) 


1291.416    Leaae  with  option  to  purchaae 
propertiee  for  uae  t»y  the  homeieee. 

(a)  Certification.  Eligible  properties 
are  available  for  lease  to  applicants, 
approved  by  HUD,  that  certify  that  the 
property  will  be  utilized  only  for  the 
purpose  of  providing  transitional 
housing  for  the  homeless  during  the 
lease  term,  and  that  the  intended  use  of 
the  property  will  be  consistent  with  all 
local  laws  and  regulations.  The  lease 
agreement  will  be  in  a  form  prescribed 
by  the  Secretary.  Lessees  must  execute 
a  sublease  with  occupants  in  a  form 
prescribed  by  the  Secretary  limiting  an 
occupant's  tenancy  to  no  longer  than 
two  years. 

(b)  Tenn  of  lease.  (1)  A  lease  of  an 
eUgible  property  may  be  negotiated  for 
such  time  as  the  lessee  requires,  not  to 
exceed  one  year.  Leases  are  renewable, 
at  the  option  of  the  lessee  and  with  the 
approval  of  HUD,  at  the  end  of  the  first 
lease  term  for  up  to  four  additional  one- 
year  terms,  on  a  year-to-year  basis, 
provided  the  lessee  has  met  the 
requirements  under  this  program. 

(2)  Approvals  for  lease  renewals  will 
be  denied  if  HUD  determines  that  the 
lessee  has  not  complied  vtrith  the 
requirements  of  this  part  of  the  lease. 

(3)  A  property  will  not  be  leased  to  a 
lessee  for  a  period  longer  than  five 
years.  At  the  end  of  the  five-year  period, 
if  the  lessee  has  not  exercised  the  option 
to  purchase,  HUD  will  notify  the  lessee 


to  vacate  the  property  and,  if  necessary. 
wiU  take  appropriate  acticm  under  the 
eviction  laws  of  the  jiuisdiction  in 
which  the  property  is  located.  All 
property  returned  to  HUD  must  be 
vacant,  and  will  be  placed  on  the  market 
for  sale  to  the  general  public. 

(4)  Within  30  days  of  leasing  a 
property  from  HUD  or  within  30  days 
after  a  property  is  vacated,  a  lessee  must 
sublease  the  property  to  the  homeless, 
tmless  a  longer  period  is  approved  by 
HUD. 

(c)  Rent.  (1)  The  lessee  must  pay  HUD 
a  nominal  rent  of  $1  for  each  one-year 
lease  period. 

(2)  A  lessee  may  charge  rent, 
including  utilities,  to  an  occupant  at  a 
rate  appropriate  to  the  financial  means 
of  the  occupant.  Unless  HUD  approves 
after  consideration  of  such  factors  as  the 
cost  of  operating  housing  in  the  area  and 
the  amovmt  of  the  lessee's  contributions 
to  the  program,  such  rent  may  not 
exceed  the  highest  of: 

(i)  Thirty  percent  of  the  family's 
monthly  adjusted  income  (adjustment 
factors  include  the  niunber  of  people  in 
the  family,  age  of  family  members, 
medical  expenses,  and  child  care 
expenses); 

(ii)  Ten  percent  of  the  family's 
monthly  income;  or 

(iii)  If  the  family  is  receiving 
payments  for  welfare  assistance  from  a 
public  agency  and  a  part  of  the 
payments,  adjusted  in  accordance  with 
the  family's  actual  housing  costs,  is 
specifically  designated  by  the  agency  to 
meet  the  family's  housing  costs,  the 
portion  of  the  payments  that  is 
designated. 

(Sjln  no  event  may  the  rent  charged 
an  occupant  exceed  the  occupant's  pro 
rata  share  of  the  lessee's  costs  of 
operating  the  property. 

(d)  Deunage  to  leased  properties.  Any 
damage  to  leased  property  caused  by  the 
intentional  or  negligent  acts  of  the 
lessee  or  occupants  must  be  repaired  by 
the  lessee  at  its  own  expense.  If  the 
lessee  does  not  make  the  necessary 
reptairs  within  a  reasonable  time  after 
the  damage  occurs,  HUD  may,  at  its 
option,  make  the  repairs  and  charge  the 
cost  to  the  lessee.  Failure  by  the  lessee 
to  make  the  necessary  repairs  or  to 
reimburse  HUD  for  the  cost  of  repairs 
will  constitute  groimds  for  termination 
of  the  lease  and  may  result  in 
termination  from  the  program. 

(e)  Purchase  of  leased  properties.  (1) 
LesMes  that  desire  to  purchase  leased 
properties  diiring  the  lease  term  will  be 
ofiined  the  properties  at  the  lower  of  the 
&ir  market  value  established  at  the  time 
of  the  initiation  of  the  lease  or  at  the 
time  of  the  sale,  less  a  discount 
determined  appropriate  by  the  Secretary 


but  not  less  than  10  percent,  provided 
lessees  agree  to  use  the  properties  either 
to  house  low-income  tenants  for  a 
period  of  not  less  than  10  years  or  to 
resell  the  properties  to  low-income 
buyers.  If  the  lessee  does  not  agree  to 
such  conditions,  the  lessee  must 
purchase  the  properties  at  the  higher  of 
the  fair  market  value  at  the  time  of  the 
initiation  of  the  lease  or  at  the  time  of 
the  sale,  less  10  percent.  Any  repairs  to 
or  rehabilitation  of  a  property  done  by 
a  lessee  during  the  lease  term  will  not 
be  reflected  in  the  purchase  price. 

(2)  Sales  of  leased  properties  will  be 
on  as-is,  all-cash  basis.  HUD  will  not 
pay  a  fee  for  a  selling  broker.  HUD  will 
pay  the  closing  agent's  fee.  The 
purchaser  must  pay  all  other  closing 
costs. 

S  291 .435    Appllcabnityot  other  Federal 
requirements. 

In  addition  to  the  requirements  set 
forth  in  24  CFR  part  5,  the  following 
Federal  requirements  apply  to  lessees 
and  purchasers  under  this  subpart: 

(a)  Nondiscrimination  and  equal 
opportunity.  (1)  The  nondiscrimination 
and  equal  opportunity  requirements  set 
forth'in  24  CFR  part  5  are  modified  as 
follows: 

(i)  As  applicable,  lessees  and 
puLrchasers  must  also  comply  with  the 
Americans  With  Disabilities  Act  (42 
U.S.C.  12131)  and  implementing 
regulations  in  28  CFR  parts  35  and  36. 

(ii)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u),  and 
Executive  Order  11246  (30  FR  12319. 
12935,  3  CFR,  1946-1965  Comp.,  p.  339; 
Executive  Order  11625  (36  FR  19967,  3 
CFR,  1971-1975  Comp.,  p.  616); 
Executive  Order  12432  (48  FR  32551.  3 
CFR,  1983  Comp.,  p.  198;  and  Executive 
Order  12138  (44  FT?  29637,  3  CFR,  1979 
Comp.,  p.  393)  do  not  apply  to  this 
subpart. 

(2)  Lessees  or  purchasers  that  intend 
to  serve  designated  populations  of  the 
homeless  must  comply,  within  the 
designated  population,  with  the 
requirements  for  nondiscrimination  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  age,  familial  status,  and 
disability. 

(3)  If  tne  procedures  that  the  lessee  or 
purchaser  intends  to  use  to  make  known 
the  availability  of  housing  are  unlikely 
to  reach  persons  of  any  particular  race, 
color,  religion,  sex,  age,  national  origin, 
familial  status,  or  disability  who  may 
qualify  for  admission  to  the  housing,  the 
recipient  must  establish  additional 
procedures  that  will  ensure  that 
interested  persons  can  obtain 
information  concerning  the  availability 
of  the  housing. 
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(4)  The  lessee  or  purchaser  must 
adopt  procedures  to  make  available 
information  on  the  existence  and 
locations  of  facilities  and  services  that 
are  accessible  to  persons  with  a 
handicap  and  maintain  evidence  of 
implementation  of4he  procedures. 

(d)  Conflicts  of  interest.  No  person 
who  is  an  employee,  agent,  consultant, 
officer,  or  elected  or  appointed  official 
of  the  lessee  or  purchaser  of  property 
under  this  subpart,  or  who  is  in  a 
position  to  participate  in  a 
decisionmaking  process  or  gain  inside 
information  with  regard  to  the  lease  or 


purchase  of  the  property,  may  obtain  a 
personal  or  financial  interest  or  benefit 
from  the  lease  or  purchase  of  the 
property,  or  have  an  interest  In  any 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  himself  or  herself 
or  for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  her 
tenure  or  for  one  year  thereafter. 

§291.440    RccordkMpIng  rwiulrwTwntt. 

Each  lessee  must  establish  and 
maintain  sufficient  records  to  enable  the 
Secretary  to  determine  whether  the 


requirements  of  this  subpart  have  been 
met.  This  includes,  where  available, 
racial,  ethnic,  gender,  and  disability 
status  data  on  the  applicants  for,  and 
beneficiaries  of,  this  homeless  initiative. 

(Approved  by  the  Office  of  Managonent  and 
Budget  under  OMB  control  number  2S02- 
0412] 

Date:  October  7. 1996. 
Nicolas  P.  Roteinas. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner 
[FR  Doc.  96-27S43  Filed  10-2S-96;  8:45  am) 
■UJNQ  COOf  421*-t7-P 


Monday 
October  28,  1996 


Part  IV 


Environmental 
Protection  Agency 

40  CFR  Part  268 

Land  Disposal  Restrictions:  Treatabiiity 
Variance  for  CITGO  Petroleum  Refinery, 
Lalce  Chartes,  LA;  Final  Rule 
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ENVIRONMENTAL  PROTECHON 
AGENCY 

40  CFR  Part  268 
[FRL-6e42-^ 

Land  OtopoMi  RMtrlctkms: 
TraataMllty  Variance  for  CfTQO 
Patrolaum  Raflnary,  Laka  Charlae, 
Loulalana 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  granting  a  site- 
specific  variance  from  the  Land 
Chsposal  Restrictions  (LDR)  treatment 
standards  for  two  hazardous  petroleum 
refinery  wastes  (EPA  Hazardous  Waste 
Codes  F037  and  F038).  The  variance 
applies  to  F037  and  F038 
nonwastewaters  that  are  removed  from 
a  26  acre  surface  impoundment  (the 
Surge  Pond)  located  at  the  CITGO 
Corporation  petroleum  refinery  outside 
Lake  Charles,  Louisiana.  EPA  is  taking 
this  action  because  the  LDR  treatment 
standards  that  otherwise  would  apply 
are  based  on  the  performance  of 
technologies  that  are  not  appropriate  for 
these  wastes  at  this  site.  EPA  believes 
that  requiring  use  of  the  technologies 
that  were  the  basis  of  the  treatment 
standards  would  likely  result  in  net 
environmental  detriment,  namely, 
impeding  or  preventing  the  assured 
remediation  of  the  Surge  Pond, 
including  removal  and  substantial 
treatment  of  all  remaining  Surge  Pond 
sludge.  Granting  this  variance  will 
enable  CTTGO  to  complete  the  removal, 
treatment,  and  dispiosal  of  the  Surge 
Pond  sludge,  provided  they  comply 
with  the  alternative  treatment  standards 
sp)ecified  in  this  rule.  EPA  has  found 
that  removing,  treating,  and  disposing  of 
the  sludge  in  a  secure  facility  is  more 
protective  to  human  health  and  the 
eiivimnment  than  the  likely  alternative, 
leaving  the  untreated  hazardous  waste 
sludge  in  place 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  22.  1996. 
A0ORESSE8:  The  official  record  for  this 
rulemaking  is  identified  by  RCRA 
Docket  Number  F-96-TVLF-FFFF  and 
is  located  at  1235  |efferson  Davis 
Highway,  First  Floor.  Arlington, 
Virginia  (the  "Crystal  Gateway" 
building).  The  RCRA  Docket  is  open 
from  9:00  am  to  4:00  pm  Monday 
through  Friday,  except  for  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (703)  60.1-9230.  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  document  at  no  cost. 
Additional  copies  cost  $.15  pet  pagB. 


FOR  FURTHER  IMTOWMATWR  OOtfrACT:  Fac 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-0346  toll-free  or 
(703)  412-9810  locally:  TDD  (800)  553- 
7672  or  (703)  412-3323.  For  information 
on  8p>ecific  aspects  of  this  document, 
contact  Shaun  MoGarvey.  Waste 
Treatment  Branch  (Mailcode  5302W). 
Hazardous  Waste  Minimization  and 
Management  Division.  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington. 
DC  20460,  at  (703)  308-8603. 

8UPPI.EMENTARY  MFORMATKW: 

TaUaofContata 

I.  Background 

A.  Authority 

B.  Site  Deacriptioa 

C  History  of  Surge  Pond  Ramadiation 

D.  Waste  Dracription 

E.  Description  of  PropoMd  Trsatmant 

F.  Summary  of  PropoMd  Rule 
n.  Basil  for  TrMtability  Variano* 

A.  EPA'i  Intarpratation  of  When  a 
Traatmant  SUndard  is  "Not 
Approptriate" 

B.  Application  of  EPA't  lotarpretatlon  of 
Whan  a  Treatment  Standard  is  "Not 
Appropriate"  to  CTTGO 

C  Eflect  of  this  Variance  on  Other 
Remedial  Actions 
Ql.  Treatment  Standards 

A.  Existing  F037  and  F038  Nonwastewatar 
Standards 

B.  Altaroatlve  F037  and  F038 
Nonwastewalsr  Standards  Approved  for 
Use  During  Surge  Pond  Ramediation  at 
OTGO 

rv.  Public  Commenu  and  EPA  Raspnnies 

V.  Analysis  under  Executive  Order  12866, 

the  Unfunded  Mandates  Reform  Act  of 
109S.  the  Regulatory  Flexibility  Act.  and 
the  Paperwork  Reduction  Act 

VI.  Submiasion  to  Congress  and  the  General 

Accounting  Office 

I.  Background 

A.  Authority 

Under  RCRA  section  30O4(m).  EPA  is 
required,  as  a  prerequisite  to  allowing 
land  disposal  of  hazardous  waste,  to 
establish  "levels  or  methods  of 
treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized."  To 
date,  EPA  has  implemented  this 
requirement  by  developing  technology- 
based  treatment  standards,  although 
other  approaches  are  also  permissible. 
HWTC  V.  EPA.  886  F.2d  355,  (DC.  Cir. 
1989).  The  Agency,  however,  recognizes 
that  there  are  wastes  that  cannot  or 
should  not  be  treated  to  the  levels 
specified  in  the  rules,  because  the 
wastes  are  physically  or  chemically 
different  from  the  wastes  the  Agency 


evaluated  Vrfaen  establishing  the 
treatment  standard,  or  because  the 
treatment  technology  is  inappropriate 
for  the  waste.  See  51  FR  at  40605-40606 
(Nov.  7.  1986).  For  such  wastes.  EPA 
established  treatability  variance 
prooedtues  that  may  be  used  to  establish 
alternative  treatment  standards  on  a 
case-by-case  basis.  40  CFR  268.44. 

The  requirements  for  a  treatability 
variance  are  foimd  at  40  CFR  268.44(a), 
which  states: 

Where  the  treatment  standard  is  expressed 
as  a  concentration  in  a  waata  or  waate  extract 
and  a  waste  cannot  be  treated  to  the  specified 
level,  or  where  the  treatment  technology  is 
not  appropriate  to  the  waste,  the  generator  or 
traatmant  facility  may  petition  the 
Administrator  for  a  variance  from  the 
treatment  standard.  The  petitioner  must 
demonstrate  that  becauae  the  physical  or 
chemical  properties  of  the  waste  diffiar 
significanUy  from  the  waste  analyzed  In 
developing  the  treatment  standard,  the  waste 
cannot  be  treated  to  spMcified  levels  or  by  the 
specified  methods. 

EPA  uses  this  standard  to  approve  site- 
specific  variances  and  variances  that 
hjive  more  general  applicability.  See 
§  2&8.44(h)  and  53  FR  at  31199-31200 
(August  18, 1988).  Except  for  their 
potential  applicability,  the  main 
difference  between  site-sp>ecific  and 
general  variances  is  that  EPA  may 
permissibly  use  prtxsdures  less  formal 
than  Administrative  Procedure  Act 
notice  and  comment  rulemaking  when 
processing  site-sp>ecific  treatability 
variance  appUcatlons  (see  53  ¥R  at 
31199-31200).  However,  because 
CrrcO's  application  raises  issues  that 
may  be  of  national  interest 
(notwithstanding  applicability  of  the 
rule  to  a  particular  facility).  EPA  used 
APA  notice  and  comment  procedures  to 
process  QTGO's  application,  even 
though  the  variance  will  apply  only  to 
spiecific  wastes  generated  by 
remediation  of  the  Surge  Pond  at 
OTGO's  Lake  Charles.  Louisiana 
facility.  Thus,  today's  action  can  be  said 
to  be  pursuant  to  both  §§  268.44(a)  and 
(h). 

For  a  more  thorough  discussion  of  the 
conditions  which  justify  approving  a 
treatability  variance  and  the  supporting 
information  the  petitioner  is  required  to 
submit,  please  refer  to  the  November  7, 
1986  Federal  Register  (51  FR  at  40605- 
40606).  as  well  as  the  September  19, 
1994  Federal  Register  (59  FR  at  48023). 

B.  Site  Description 

The  siuface  impraimdment  containing 
the  waste  addressed  by  this  variance  is 
located  at  CITGO  Corporation's  Lake 
Charles  Refinery,  4401  Louisiana 
Highway  1 08  in  Calcasieu  County  in  the 
southwest  comer  of  Louisiana.  The 
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surfisoe  impoundment  in  question, 
refened  to  as  the  "Surge  Pond"  in 
CITGG's  application,  is  situated 
immediately  adjacent  to  the  west  bank 
of  the  Calcasieu  River,  approximately  10 
miles  southwest  of  Lake  Charles  and  15 
miles  north  of  the  Sabine  National 
Wildlife  Refuge.  The  Surge  Pond  has  a 
surface  area  of  twenty  six  (26)  acres. 
Much  of  the  pond  is  15  to  20  feet  deep; 
the  deepest  part  is  about  40  feet  deep. 
The  water  surface  elevation  of  the  pond 
is  six  feet  above  sea  level;  the  water 
layer  is  about  15  fset  deep. 

Wastewater  from  the  Surge  Pond 
discharges  Into  an  old  on-site 
wastewater  treatment  system.  This 
system  consists  of  an  earthen 
equalization  basin,  followed  by 
dissolved  air  flotation  pAF)  tanks,  a 
settling  i>ond.  and  a  p>olis8tng  pond.  It 
discharges  into  the  Calcasieu  river  at  an 
NPDES  regulated  outfall  (Permit 
Number  LA0005941).  The  bottom  of  the 
pond  is  filled  Mdth  sludge  which  has 
been  accumulating  since  the  1940's.  The 
Sludge  remaining  in  the  Surge  Pond  is 
the  subject  of  this  variance.  (OTGO's 
application  for  a  treatability  variance 
only  includes  sludge  from  the  Surge 
Pond;  it  does  not  include  any  sludge 
generated  by  the  rest  of  the  old 
wastewater  treatment  system,  including 
sludge  generated  by  any  remediation  of 
the  system.) 

CTtGO  has  been  operating  a  new  on- 
site  wastewater  treatment  system  since 
May  13, 1994.  This  system  now  receives 
process  wastewater  and  storm  water 
frxjm  the  site.  The  new  system  consists 
primarily  of  above  ground  tanks  with 
floating  roofs.  Air  emissions  from  the 
tanks  are  routed  to  a-vaprar  control 
system.  The  new  wastewater  treatment 
system  flows  from  the  API  sepMrators  to 
an  equalization  tank,  to  a  DAF  tmlt,  to 
aerated  activated  sludge  tanks,  to  a 
clarifier.  Clarifier  effluent  is  discharged 
to  the  settling  p>ond  of  the  old 
wastewater  treatment  system  and 
eventually  through  the  NPDES  regtilated 
outfell  to  the  Calcasieu  River. 

C.  History  of  Stirgfi  Pond  Remediation 

The  CTTGO  Surge  Pond  is  a  hazardous 
waste  surfece  impoundment  and,  thus, 
is  subject  to  requirements  for  closure 
and  corrective  action.  See,  e.g.,  40  CFR 
264.101;  40  CFR  264.110.  In  early  1093, 
•CTTGO  conducted  feasibility  studies  to 
comi>are  and  evaluate  their  options  for 
closing  the  Surge  Pond.  They  decided  to 
pursue  an  option  that  invohred  removal 
of  sludge  from  the  Surge  Pond  followed 
by  sub^antial  treatment,  oU  recovery, 
and  seciue  diraosal  at  an  off-she 
Subtitle  C  feclUty.  lliis  remediation 
strategy  was  approved  by  the  State  of 
Lotiisiana  DepMitment  of  Environmental 


Quality  In  Deconber  1993.  Following 
state  approval,  CTTGO  designed, 
constructed  and  b^an  opierating  an  on- 
site  treatmmt  system  for  treatment  of 
Surge  Pond  sludge. 

At  the  time  CTTGO  chose  the  sludge 
removal  and  treatment  option  there  was 
a  national  capacity  variance  for  F037 
and  F038  nonwastewaters  which 
extended  the  effective  date  of  the 
applicable  LDR  treatment  standards. 
CITGO  planned  to  complete  removal, 
treatment,  and  disi>osal  of  all  the  Surge 
Pond  sludge  before  the  national  capacity 
variance  expired;  however,  they  were 
imable  to  meet  this  deadline  dub  to 
unforeseen  contractor  delays.  When  the 
national  capMunty  variance  expired  Oune 
30, 1994),  remediati(»  was  stoppied 
because  the  treatment  system  could  not 
meet  the  treatment  standards  for  all  of 
the  regulated  constituents  in  Surge  Pond 
sludge,  and  CTTGO  applied  for  a 
treatability  variance. 

For  a  more  detailed  discussion  of  the 
regulatory  and  remediation  history  at 
the  CTTGO  Siuge  Pond  see  the  preamble 
to  the  prop>osed  rule  at  59  FR  44686 
(August  20, 1994)  and  OTGO's 
appUcation  for  a  site-sp>ecific  treatability 
variance  (available  in  tiie  docket  for 
today's  rulemaking). 

D.  Waste  Description 

The  Surge  Pond  received  imtreated 
pMtroleum  refining  process  water  and 
storm  water  nmoff  from  the  site  fw  most 
of  the  site's  history.  Under  normal 
op>eration,  the  Surge  Pond  received 
sanitary  oxidation  pond  effluent,  ballast 
water,  storm  water  runoff  from  the 
refinery  complex,  CPI  separator  effluent, 
and,  pKitentielly,  controlled  cooling 
tower  blowdown.  The  sludge  at  the 
bottom  of  the  Surge  Pond,  ^erefore,  is 
a  primary  sludge  generated  by  the 
settling  of  p)etroleum  refining 
wastewater  and  meets  the  definition  of 
RCRA  Hazardous  Waste  Codes  F037  and 
F038.  Sampling  and  analysis  of  the 
sludge  was  performed  in  1993  as  pari  of 
a  feasibility  study  conducted  by  OTGO 
for  the  purpKMe  of  evaluating  pxind 
clostire  options,  and  again  in  February 
and  March  1994  for  this  treatability 
variaiuse  petition.  Concentrations  of 
hazardous  constituents  in  the  imtreated 
sludge  are  summarized  in  Appiendix  1. 

This  appUcation  involves 
approximately  375,000  tons  of  sludge 
^ich  remain  in  the  surface 
impMundment.  OTGO  and  its 
contractors  have  in  feet  removed  and 
treated  over  500.000  tons  of  sludge  up 
to  Jtme  30, 1994— the  time  the  land 
disposal  prohibition  for  F037  and  F038 
wastes  took  effect. 


£.  Description  of  Proposed  Treatment 

Upon  promulgation  of  this  variance. 
OTGO  will  use  an  on-site  treatment 
system  to  recover  oil  bom,  and 
substantially  reduce  the  toxicity  and 
mobility  of.  regulated  hazardous 
constituents  in  the  Stu^  Pond  sludge. 
This  treatment  syston  will  consist  of  air 
sp>arging  in  tanks  to  remove  volatile 
oi^ganic  constituents,  followed  by  sludge 
dewatering.  Dewatered  iiludge  will  be 
mixed  with  lime  or  flyash  to  stabilize 
metals  and  provide  structural  integritv. 
Stabilized  sludge  will  be  sent  for  land 
disp>osal  at  Ch«nical  Waste 
Management's  Subtitle  C  landfill  in 
Carlyss.  Louisiana.  "The  liquid  phase 
from  the  dewatering  units  will  be  routed 
to  tanks  functioning  as  oil-water 
sep>arators  for  recovery  of  oil.  The 
aqueous  discharge  (wastewater)  from 
the  sep>arators  will  be  discharged  back 
into  the  Surge  Pond  and  from  there 
through  the  old  wastewater  treatment  to 
the  NPDES  regulated  outfall  at  the 
Calcasieu  river. 

Air  emissions  from  the  treatment 
system  will  be  routed  to  a  vapxir  control 
system,  permitted  by  the  State  of 
Louisiana  DepMutment  of  Enviromnental 
Quality,  for  removal  of  hydrogen  sulfide 
and  destruction  of  the  volatile  organics. 
In  addition  the  sludge  treatment  system 
will  have  to  be  opwrated  in  accordance 
with  air  emission  standards  spMcified 
by: 

(1)  40  CFR  Part  61— National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP),  Subpmrt  FF: 
National  Emission  Standanl  for  Benzene 
Waste  Op>erations,  §  61.348  Standards: 
Treatment  Processes.  (This  regulation 
requires  removal  of  benzene  from  the 
waste  stream  to  a  level  less  than  10  parts 
p>er  million  by  weight  (ppmw)  on  a 
flow-weighted  annual  average  basis,  and 
gives  s{)ecifications  for  the  design  and 
op>eraticm  of  the  vapxir  control  system); 

(2)  40  CFR  Parts  264  and  265— 
Standards  for  Owners  and  Operators  of 
Hazardous  Waste  Treatment,  Storage 
and  Disposal  Facilities;  Subp>art  CC — 
Air  Emission  Standards  for  Tanks, 
Surface  Impoimdments,  and  Containers 
(assiuning  that  the  volatile  organic 
concentration  at  the  point  of  waste 
origination — that  is,  in  the 
impxiiuidment — exceeds  the  trigger  level 
sp)ecified  in  those  rules,  which  appiears 
to  be  the  case).  (The  Subpiart  CC  rules 
require  that  tanks  storing  or  treating 
hazardous  wastes  to  which  the  rule 
app)Iles  be  equlpp>ed  with  covers  and 
control  devices  to  capture  and  destroy 
volatile  emissions  or  otherwise  to 
control  emissions  from  the  tanks  to 
protective  levels.  See  40  CFR  264.1084 
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and  264.1091;  and  265.1085  and 
265.1091);  and. 

(3)  Any  additional  requirenients 
specified  by  the  Louisiana  Department 
of  Environmental  Quality. 

EPA  believes  that  compliance  with 
the  Benzene  NESHAP  and  (if 
applicable)  the  sub]>art  CC  rules  will 
ensure  that  the  treatment  unit  will 
operate  in  a  protective  manner  and  will 
not  serve  as  a  conduit  for  cross-media 
transfBr  of  volatile  hazardous 
constituents  (or,  for  that  matter,  volatile 
constituents  in  general).  Cf.  Chemical 
Waste  Management  v.  EPA.  976  F.  2d  at 
17. 18. 

Before  the  national  capacity  variance 
expired.  CITGO  treated  approximately 
500.000  tons  of  Suigfi  Pona  sludge, 
using  the  treatment  strategy  described 
above.  Performance  data  from  this 
treatment  is  presented  in  Appendix  2. 
While  the  treatment  system  used 
previously  has  been  dismantled.  EPA 
expects  the  new  treatment  system  will 
be  at  least  as  effective  as  the  old  system. 
According  to  CITCO's  variance 
applicaUon.  the  engineering  for  both  the 
new  and  the  old  treatment  systems  an 
identical. 

F.  Summary  of  Proposed  RuJe 

OTCO  submitted  a  site-specific 
treatability  variance  petition  to  EPA  on 
April  13.  1994.  and  submitted 
additional  materials  in  response  to 
EPA's  request.  The  petition  requested 
that  EPA  establish  alternate  LOR 
standards  for  FQ37  and  F038 
nonwastewaters  generated  by 
remediation  of  the  Surge  Fond,  thereby 
allowing  OTCO  to  continue  the  Surge 
Pond  cleanup  including  land  disposal  of 
treated  Surge  Pond  sludge. 

As  justification  for  the  variance 
petition.  CITGO  stated  that  combustion 
is  not  an  appropriate  technology  for 
Surge  Pond  sludge  because: 

(1)  the  tremendous  quantity  of  wastes 
generated  by  this  remediation  exceeds 
the  annual  excess  capacity  available 
nationwide  for  F037  and  F038  wastes: 

(2)  the  metal  content  of  this  waste 
(4,084  ppm  reported  average)  is  higher 
than  that  of  typical  F037  and  F038 
wastes;  and. 

(3)  the  hazards  of  transporting  the 
waste  long  distances  for  offsite 
incineration  exceed  the  hazards  of 
treating  the  waste  onsite  and  disposing 
the  residuals  in  the  subtitle  C  landfill  in 
Cailyss,  seven  miles  from  the  site.' 


■  EPA  notM  that  tha  Agancy  doaa  not  beltave  il 
iMcaaaary  to  raach  OTCO'i  comparativa  ri«k 
•rgumant  ragardlng  risk  poaad  by  iludge  iranaport 
to  off-tila  traatmant.  CTTCO'i  otbar  pointi  ara 
diacuiaad  in  tha  Auguat  30,  19M  propoial,  in  thi* 
praatnbla.  and  in  tha  background  documani*  for 
this  rula. 


CITGO  also  claimed  that  cement  kiln 
combustion  is  inappropriate  for  this 
waste  due  to  the  low  BTU  content  (less 
than  2,000  BTTJ/lb)  of  the  waste,  and 
stated  that.  "When  compared  with  other 
treatment  options,  the  OTGO  approach 
is  clearly  tlw  safest  for  the  environment 
and  human  health."  After  careful 
evaluation  of  CTTGO's  petition.  EPA 
propoeed  to  approve  a  treatability 
variance  for  the  F037  and  F038 
nonwaste%vaters  generated  by  the 
remediation  of  the  Surge  Pond  based  on 
a  finding  that  application  of  the  LDR 
treatment  standards  was  not  appropriate 
to  sludge  generated  by  remediatioa  of 
tha  OTCO  Surge  Pond.  59  FR  44684 
(August  30. 1994). 

n.  Baaia  far  Treatability  Variance 

A.  EPA 's  Interpretation  of  When  a 
Treatment  Standard  Is  "Not 
Appropriate" 

EPA's  rules  on  treatability  variances 
provide  that  EPA  may  approve  a 
variance  "(wjhere  the  treatment 
standard  is  expressed  as  a  concentration 
in  a  waste .  .  .  and  a  waste  cannot  be 
treated  to  the  specified  level,  or  Mdiere 
the  treatment  technology  is  rtot 
appropriate  to  the  waste.  .  . "  40  CFR 
268.44(a)  and  (h)  (emphasis  added). 
Before  discussing  the  application  of 
these  rules  to  QTGO's  specific 
circumstance,  there  is  a  threshold  issue 
regarding  EPA's  interpretation  of  the 
clause  in  the  treatability  variance  rule 
authorizing  variances  "where  the 
treatment  technology  is  not  appropriate 
to  the  waste." 

EPA's  longstanding  and  consistent 
interpretation  is  that  a  treatment 
standard  based  on  the  performance  of 
BOAT  can  be  inappropriate  where  it 
leads  to  environmentally 
counterproductive  results,  in  particular, 
where  it  may  impair  environmental 
cleanups  such  as  closure  or  site 
remediation — the  situation  EPA  finds  is 
presented  by  CTTGO's  application. 
Thus,  in  promulgating  the  National 
Contingency  Plan  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  EPA  sUted; 

EPA'i  experisnoa  under  CERCLA  has  been 
that  treatmaDt  of  large  quantities  of  soil  and 
debris  containing  relatively  low  levels  of 
contamination  luing  LOR  "best  demonstrated 
available  technology"  (BOAT)  is  often 
inappropriate.  .  .  Experience  «vith  the 
CERCLA  program  has  i homm  that  many  sites 
will  have  larga  quantities — in  soma  cases, 
many  thousands  of  cubic  meters— of  soils 
that  are  contaminated  with  relatively  low 
concentrations  of  hazardous  wastes.  These 
soils  often  should  be  treated,  but  treatment 
with  the  types  of  technologies  that  would 
meet  the  standard  of  BOAT  may  yield  little 


if  any  enviroiunental  benefit  over  other 
treatment  based  ramedial  options.  .  .  .Based 
on  EPA's  axparieoce  to  date  and  the  virtually 
unanimous  oommaDts  supporting  this 
ooodusion,  EPA  has  dalaraiiiMd 
that  .  .current  BOAT  standards  are 
generally  inappropriate  or  unachievable  for 
soil  and  debris  from  CERCLA  responae 
actions  and  RCRA  corrective  actions  and 
docures. 

55  FH  8666. 8760  (March  8, 1990).  In 
linking  this  discussion  to  the  language 
of  the  treatabiUty  variance  rule,  the 
Agency  explained  that:  "EPA's  rules  on 
treatability  variances  recognize  that 
prohibited  wrastes  be  treated  by 
appropriate  technologiea.  The  rules  thus 
state  that  a  petitioner  may  request  a 
treatability  variance  'where  the 
treatment  technology  is  not  appropriate 
to  the  waste. '4(  Id.  at  8761.  The  Agancy 
likewise  stated  specifically  in  the  same 
notice  that  "EPA  does  not  interpret  its 
site-specific  variance  procedures  as 
invariably  requiring  applicants  to 
demonstrate  that  they  cannot  meet 
applicable  treatment  levels  or  methods, 
'nie  first  sentence  of  §  268.44(h)  makes 
it  clear  that  an  applicant  may  make  one 
of  two  demonstrations  to  qualify  for  a 
variance:  he  may  show  eitner  that  ha 
cannot  meet  a  treatment  standard,  or 
that  a  treatment  method  (or  the  method 
underlying  the  standard  ()|  is 
inappropriate  for  his  waste."  Id.  at  8762 
n.  22. 

EPA  reiterated  this  interpretation 
moat  recently  in  the  propoeed 
Hazardous  Waste  Identification  Rule  for 
contaminated  media.  EPA  there  stated 
that  "|ijn  other  cases,  the  generic 
treatment  standard  will  be  inappropriate 
because  use  of  an  alternative  treatment 
standard  would  result  in  a  net 
environmental  benefit."  61  PR  18780, 
18811  (April  29, 1996).  See  also  53  FR 
at  31200  (August  17, 1988)  ("On  a  site- 
specific  basis,  it  may  be  possible  to 
determine  that  BOAT  treatment  is 
inappropriate  for  a  particular  waste 
stream.  For  example,  incineration  of 
large  volumes  of  contaminated  soil 
under  certain  site-specific  conditions 
msy  be  found  to  be  inappropriate 
treatment.") 

Some  commenters  on  the  proposed 
CITGO  treatability  variance  argued  that 
this  language — that  is,  the  "not 
appropriate"  clause — only  applies 
where  the  treatment  standard  for  the 
waste  is  a  designated  method  of 
treatment,  and  so  does  not  apply  where 
the  treatment  standards  are  expressed  as 
nimierical  values.  EPA  has  never 
limited  its  interpretation  in  this  way,  as 
just  shown.  Moreover,  EPA's  reading  of 
its  own  rules  is  entirely  reasonable. 

First,  the  Isnguage  of  the  variance 
provision  does  not  preclude  EPA's 
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reading,  since  the  rule  does  not  define 
the  circumstances  vmder  which  a 
treatment  technology  may  be 
inappropriate.  Nor  would  it  be 
reasonable  to  read  the  clause  as 
applying  cmly  to  situations  where  the 
standard  requires  use  of  a  designated 
method  of  treatment,  since  the  rules 
already  contain  a  separate  provision 
authorizing  petitions  to  use  alternative 
treatment  methods  upon  a  showing  of 
equivalent  performance.  40  CFR 
268.42(b).  In  light  of  this  separate 
provision,  the  "not  appropriate"  clause 
in  §§  268.44(a)  and  (h)  woidd  have  little 
scope  unless  interpreted  to  apply  to  all 
treatment  standards. 

Second,  EPA's  interpretation  reflects  a 
reasonable  policy  choice.  In  the 
remediation  context,  site  decision 
makers  are  often  foced  with  the  choice 
of  either  capping  or  treating  wastes  in 
place  (thereby  avoiding  application  of 
LORs)  or  excavating  and  triggering 
BOAT  treatment  standards.  In  such 
cases,  the  most  cost  effective  choice  is 
often  to  leave  waste  in  place  if  the  only 
alternative  is  BOAT  treatment.  54  FR 
15566. 15568  (October  10. 1989);  55  FR 
at  8760-«2:  61  FR  at  18812.  This  creates 
an  incentive  to  favor  remediation 
options  that  minimize  LOR  appUcabiUty 
(e.g.,  by  leaving  waste  in  place),  a  result 
obviously  not  contemplated  by  Congress 
in  enacting  the  LORs.  54  FR  41566- 
41569,  October  10, 1989. 

It  is  entirely  rational  to  view  as 
"inappropriate"  imposition  of  a 
treatment  technology  that  results  in  (or 
reasonably  could  result  in)  the 
environmentally  detrimental  result  of 
no  cleanup  and  no  treatment.  Indeed, 
there  is  a  legitimate  question  whether  a 
technology  whose  use  results  in 
foregoing  other,  substantial 
environmental  benefits  can  be 
considered  to  be  a  "best"  technology. 
Portland  Cement  Association  v. 
Ruckelshaus,  486  F.  2d  375,  385-86  at 
n.  42  (O.C.  Cir.  1973):  Essex  Chemical 
Corp.  V.  Ruckelshaus,  486  F.  2d  427, 
439  (O.C  Cir.  1973).  See  also  Chemical 
Waste  Management  v.  EPA.  976  F.  2d  2, 
16  p.C.  Cir.  1992),  cert,  denied  113 
S.Q.  1961  (1993)  (treatment  sufficient  to 
satisfy  section  3004(m)  need  not  be 
based  on  performance  of  best 
demonstrated  available  technology); 
and,  the  legislative  history  of  section 
3004(m).  130  Cong.  Rec.  S.  9178  (daily 
ed.  July  25, 1984).  (The  intent  of 
3004(m)  is  to  require  utilization  of 
available  technology  in  lieu  of 
continued  land  disposal  without  prior 
treatment,  not  that  every  waste  receive 
repetitive  or  ultimate  treatment.) 


B.  Application  of  EPA's  Interpretation  of 
When  a  Treatment  Standard  Is  "Not 
Appropriate"  to  CITGO 

After  considering  the  comments  on 
the  August  30, 1994  proposal,  EPA 
continues  to  find,  as  discussed  in  the 
proposal  and  in  this  preamble,  that  it  is 
not  appropriate  within  the  meaning  of 
§§  268.44(a)  and  (h)  to  require  treatment 
of  Surge  Pond  sludge  to  levels  based  on 
the  performance  of  combustiim  or 
solvent  extraction  technologies  (the 
technologies  on  which  the  LOR 
treatment  standards  for  F037  and  F038 
nonwastewaters  are  based)  and  that  a 
treatability  variance  is,  therefore, 
warranted.  In  CITGO's  specific 
circumstance,  EPA  finds  that  requiring 
use  of  BOAT  technologies  would  delay 
and  possibly  preclude  removal  of 
remaining  sludge  bora  the  Surge  Pond 
by  encouraging  CITGO  to  pursue 
remedial  options  that  woidd  minimize 
LDR  appUcability.  Debate  over  these 
remedial  alternatives  would,  at  a 
minimum,  further  delay  completion  of 
Surge  Pond  remediation  and  could 
result  in  some  or  all  of  the  remaining 
sludge  being  left  in  the  Surge  Pond  with 
little  or  no  treatment. 

Today's  treatabiUty  variance  will 
assure  protective  remediation  of  the 
Surge  Pond,  that  is.  removal  of  Surge 
Pond  sludge  followed  by  substantial 
treatment  (including  oil  recovery)  and 
secure  disposal  of  treated  sludge  in  an 
off-site  subtiUe  C  facility.  Id.  at  44687. 
EPA  views  this  result  as 
environmentally  preferable  to  other 
remedial  options  that  CITGO  could 
legally  punue  (i.e.,  leaving  the  sludge  in 
the  Surge  Pond),  given  that  debate  over 
these  options  would,  at  a  minimum, 
significantly  delay  completion  of  Svuge 
Pond  remediation.  Id.  EPA  believes  the 
benefits  of  assured  Surge  Pond 
remediation,  that  is,  removal  of 
remaining  sludge  followed  by 
substantial  treatment  (including  oil 
recovery)  and  secure  disposal  in  an  off- 
site  subtitle  C  Cacility  (as  proposed  by 
CITGO  and  approved  by  the  State  of 
Louisiana  Department  of  Environmental 
Protection),  are  superior  to  applying  the  ■ 
treatment  standard,  because  doing  so 
would  likely  further  delay  sludge 
removal  and  possibly  result  in  some  or 
all  of  the  sludge  remaining  in  the  Surge 
Pond  untreated.  Consequently,  EPA  is 
finding  that  requiring  treatment  based 
on  the  performance  of  BOAT  is  not 
appropriate  to  F037  and  F038 
nonwastewaters  generated  by  CITGO's 
Surge  Pond  remediation  because,  in 
CrrcO's  specific  circumstance,  it  would 
meet  likely  residt  in  net  environmental 
detriment. 


EPA  is  also  finriii^g  that  under  the 
drciunstances  presented  here,  threats 
posed  by  land  disposal  of  Surge  Pond 
sludge — including  current  and  potential 
threats  posed  by  sludge  remaining  in  the 
Surge  Pond— are  minimized  (within  th(: 
meaning  of  §  3004(m))  by  the 
combination  of  removal  of  remaining 
sludge  from  the  Siuge  Pond  followed  bv 
substantial  treatment  (including  oil 
recovery)  and  secure  disposal  in  an  off- 
site  subtiUe  C  facihty. 

In  further  sup]}ort  of  these 
determinations,  EPA  notes: 

(1)  CITGO's  remediation  approach 
includes  substantial  treatment  which 
will  reduce  the  toxicity  and  mobility  of 
all  regulated  constituents  in  the  Surge 
Pond  sludge  and  achieve  treatment 
levels  for  benzene  (the  most  hazardous 
constituent  in  the  waste  based  on 
concentration,  toxicity,  and  availabiUtyj 
and  chromium,  nickel,  and  cyanide. 
Tliere  is  no  question  that  sludge 
generated  by  Surge  Pond  remediation 
must  be  treated.  "The  question  is 
whether  the  Agency  must  apply  BDAl 
treatment  requirements  (risking,  as 
discussed  above,  delaying,  if  not 
precluding,  assured  Surge  Pond 
remediation  and  potentially  resulting  if 
some  or  all  sludge  remaining  in  the 
Surge  Pond  untreated),  or  whether,  in 
this  specific  case,  alternative  LDR 
treatment  standards  can  be  approved. 

(2)  The  CTTGO  remediation  strategy, 
including  removal  of  all  remaining 
sludge  from  the  Surge  Pond  and  the 
subsequent  treatment,  oil  recovery  an(i 
secure  off-site  disposal,  was  approved 
by  the  Louisiana  Department  of 
Environmental  Quality  as  protective  of 
human  health  and  the  environment.  Tbf 
Louisiana  Department  of  EnvironmentaJ 
Quality  is  authorized  by  EPA  to 
administer  the  Federal  RCRA  program 
for  closvue  of  hazardous  waste 
management  units — the  situation  at 
CITGO.  While  EPA  approval  or 
concurrence  is  not  typically  required  for 
individual  actions  in  authorized  states. 
EPA  staff  in  Region  6  monitor  the 
performance  of  authorized  states, 
including  Lomsiana,  and  agree  with  the 
remedial  strategy  at  CITGO. 

(3)  The  remediation  of  the  CITGO 
Surge  Pond,  including  sludge  treatment , 
was  successfully  on-going  when  it  was 
interdicted  by  a  new  land  disposal 
prohibition  and  treatment  standard. 
When  sludge  from  CTTGO's  Surge  Pond 
became  subject  to  the  F037  and  F038 
LOR  treatment  standards,  the 
remediation  had  to  be  stopped  because 
the  on-site  treatment  system  could  not 
meet  the  Treatment  standards  for  all  of 
the  regulated  constituents.  EPA  believes 
it  is  appropriate,  in  this  case,  to  allow 
the  state-approved  remediation  to 
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continue  rather  than  to  invest 
considerable  resources  in  developing — 
and  probably  litigating — a  new  remedial 
strategy  for  the  Surge  Pond.  EPA 
believes  these  resources  are  more 
properly  directed  at  timely  completion 
of  Surge  Pond  remediation,  including 
assured  removal  and  substantial 
treatment  of  all  remaining  sludge. 

(4)  The  variance  applies  only  to 
sludge  generated  as  a  result  of  Surge 
Pond  remediation.  Newly-generated 
F037  and  F038  wastes  thus  have  to  be 
treated  in  compliance  with  the  existing 
treatment  standards  before  they  can  be 
land  disposed.  As  EPA  has  repeatedly 
discussed,  treatabihty  variances  are 
often  warranted  for  wastes  generated  in 
the  context  of  remediation. 

(5)  Remediation  of  the  CTTGO  Surge 
Pond  involves  tremendous  volumes. 
CITGO  estimates  that  375.000  tons  of 
sludge  remain  in  the  Surge  Pond.  While, 
as  clarified  below.  EPA  is  not  approving 
today's  treatability  variance  based  on 
insufficient  treatment  capacity,  the 
economies  of  scale  associated  with  this 
volume  of  waste  supports  the  Agency's 
finding  that,  if  BOAT  treatment  is 
required,  CITGO  will  likely  pursue  legal 
remedial  options  that  minimize  LDR 
applicability  (including  leaving  some  or 
all  of  the  sludge  in  the  Surge  Pond)  and 
furUier  delay  remediation. 

C.  Effect  of  This  Variance  on  Other 
Remedial  Actions 

The  decision  to  approve  a  treatability 
variance  and  alternative  LX)R  treatment 
standards  for  F037  and  F03a 
nonwastewaters  generated  by 
remediation  of  the  CITGO  Surge  Pond  is 
specific  to  CITCjOs  circumstances  and 
will  not  apply  to  any  other  sites  or 
wastes.  Furthermore.  EPA  does  not 
intend  or  view  this  action  as  creating  an 
incentive  to  avoid  treatment  of  process 
wastes  in  rpmedial  situations  by  the 
mechanism  of  resisting  remedial  options 
that  trigger  LDRs  unless  a  treatability 


variance  is  approved.  The  facts  at 
CITGO  are  unusual  and  may  not  arise 
again.  Specifically,  this  is  a  situation 
where  an  on-going,  successful,  state- 
approved  remediation  was  interdicted 
by  a  new  LDR  prohibition.  The  remedial 
strategy  includes  removal  of  all  sludge 
from  the  Surge  Pond  followed  by 
substantial  treatment  (including  BDAT 
treatment  of  the  most  hazardous 
constituent  and  three  other  hazardous 
constituents),  oil  recovery,  and  sectue 
disposal  in  an  o^-site  Subtitle  C  facility. 
Approving  the  treatability  variance 
assures  completion  of  Surge  Pond 
remediation  including  removal  and 
substantial  treatment  of  all  remaining 
Surge  Pond  sludge.  Denying  the 
variance  may  lead  to  a  prolonged  debate 
on  how  to  remediate  the  impoundment, 
and  could  result  in  some  or  all  sludge 
remaining  in  the  Surge  Pond  untreated. 

III.  Treatment  Standard* 

A.  Existing  F037  and  F038 
Nonwastewater  Treatment  Standards 

The  listings  for  F037  and  F038  were 
promulgated  on  November  2,  1990  (55 
FR  46354)  and  amended  May  13. 1991 
(56  FR  21955).  LDR  treatment  standards 
for  F037  and  F038  nonwastewaters  were 
promulgated  on  August  18,  1992.  57  FR 
at  37271,  37274.  The  F037  and  F038 
nonwastewater  treatment  standards  set 
total  concentration  limits  for  14 
hazardous  organic  constituents  based  on 
the  performance  of  combustion  or 
solvent  extraction  (determined  to  be 
BDAT),  TCLP  leachate  concentration 
limits  for  nickel  and  chromium  based 
on  stabilization  (generally  the  BDAT 
technology  for  metals),  and,  a  total 
cyanide  standard  based  on  combustion. 

B  AJternative  F037  and  F038 
Nonwastewater  Standards  Approved  for 
Use  During  Surge  Pond  Remediation  at 
CITGO 

EPA  is  establishing  alternative 
treatment  standards  for  14  of  the  17 


regulated  F037  and  F038  hazardous 
constituents.  Alternative  treatment 
standards  were  not  established  for  di-n- 
butyl  phthalate,  bis  (2-ethylhexyl) 
phthalate,  and  phenol,  because  these 
constituents  were  not  detected  in 
samples  of  pond  waste  collected  for  the 
variance  petition.  For  benzene  (the  most 
hazardous  constituent  in  this  case)  and 
chromium,  nickel,  and  cyanide,  the 
alternative  treatment  standards  are 
identical  to  the  existing  treatment 
standards.  For  the  other  10  regulated 
constituents.  EPA  calculated  alternative 
standards  baaed  on  data  from  samples  of 
waste  treated  by  the  Aran  unit  ^  of 
CITGO's  on-site  sludge  treatment 
system.  In  calculating  these  standards, 
EPA  omitted  data  points  for  samples 
that  did  not  meet  the  10  mg/kg  limit  for 
benzene  (CITGO's  own  measure  of  when 
the  Aran  unit  was  operating  properly). 
The  Agency  then  multiplied  the  mean 
treated  concentration  (from  the  9  waste 
samples  which  met  the  benzene  limit) 
by  a  variability  factor  calculated  as  per 
the  equation  established  by  Final  BDAT 
Background  Document  for  Quality 
Assurance/Quality  Control  Procedures 
and  Methodology,  Appendix  D. 
Treatment  system  performance  data 
submitted  with  CITGO's  variance 
petition  is  summarized  in  Appendix  2 
following  this  preamble.  More 
information  on  the  treatment  system, 
sampling  and  analysis  procedures,  and 
the  calculation  of  alternative  standards 
is  available  in  the  Backgroimd 
Document  for  today's  rule. 

Since  treated  sludge  from  the  CITGO 
Surge  Pond  remediation  will  remain 
hazardous  waste,  it  may  only  be  land 
disposed  in  a  Subtitle  C  facility.  The 
CITGO  Alternative  LDR  Treatment 
Standards  are  summarized  in  the  table 
below. 


CITGO  Alternative  LDR  TREATMEr«fr  Standards 


Regulated  hazardous  constituent 


CAS  No. 


Concentration  in  mg/kg 

unless  noted  as  "rra/T 

TCLP" 


Anthracene  „ 

Benzene    

Beni(a)arTthracene   

Benzo(a)pyrene  

Chrysene 

Ethy1t«nzef>e   .„„ 

Naphttialene  

Phenanthrene 

Pyrene  ...««»m~ 

Toluene    

Xylenes-mixed  isomers  (sum  ot  o-. 


m-.  and  p-xylene  concentrations) 


120-12-7  , 
71-43-2  .. 
56-66-3  ... 
50-32-8  .. 
218-01-9  . 
100-41-4  . 
91-20-3  ... 
85-01-8  ... 
129-00-0  . 
108-88-3  . 
1330-20-7 


20 

10" 

19 

19 

29 

39 

120 

120 

39 

33 

150 


The  Aran  Unit  i>  a  iludge  tiewataring  unil. 
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CITGO  Alternative  LDR  Treatment  Standards— Continued 


Regulated  hazardous  constituent 


CAS  No. 


Concentration  In  tng^to 

urtess  nolBd  as  "fTKyT 

TCLP" 


Chromium  (total) 

Cyanides  (tolaO  

Ntakei 

'Standard  is  identical  to  UTS. 


7440-47-3 
57-12-5  ... 
7440-02-0 


0.86  mafi  TCLP* 

590* 

5.0  mg/l  TCLP* 


In  order  to  ensure  protection  of 
human  health  and  the  environment, 
EPA  is  also  imposing  standards  on  the 
operation  of  CITGQ's  treatment  system. 
First,  the  treatment  system  must  be 
operated  in  accordance  with  applicable 
air  emission  standards  specified  by:  (A) 
40  CFR  Part  61— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP),  Subpart  FF:  National 
Emission  Standard  for  Benzene  Waste 
Operations,  §  61.348  Standards: 
Treatment  Processes;  (B)  CFR  Parts  264 
and  265 — Standards  for  Owners  and 
Operators  of  Hazardous  Waste 
Treatment.  Storage  and  Disposal 
Facilities,  Subpart  CC — ^Air  Emission 
Standards  for  "Tanks,  Surface 
Impoundments,  and  Containers  (if 
appUcable);  and,  (C)  any  additional 
requirements  specified  by  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ). 

Second,  the  treatability  variance  will 
be  valid  for  24  months  only, 
commencing  at  the  date  the  Surge  Pond 
closure  plan  is  approved  by  the 
Louisiana  Department  of  Environmental 
Protection.  CTTGO  may  petition  for 
additional  time  if  unforeseen  delays 
occur,  provided  they  can  demonstrate  a 
good  fcdth  effort  to  complete  the  Surge 
Pond  remediation,  including  sludge 
treatment,  within  the  original  specified 
time  frames. 

IV.  Public  Comments  and  EPA 
Responses 

The  issues  raised  by  comments  to  the 
proposed  rule  which  affected  the  final 
decision  to  approve  this  variance  and 
the  variance  conditions  and  EPA's 
responses  to  these  issues,  are  presented 
below.  Please  also  refer  to  the  Response 
to  Comments  and  Backgroimd 
Documents  for  this  rulemaking, 
available  at  the  RCRA  Docket,  for 
presentation  of  additional  issues  and 
EPA  responses. 

Issue  1 :  One  conmienter  stated  that 
the  proposed  variance  violates  the 
requirement  of  §  268.44(a)  that  the 
"petitioner  must  demonstrate  that  the 
waste  cannot  be  treated  to  specified 
levels  or  by  specified  methods  due  to 
the  chemical  or  physical  properties  of 
the  waste." 


EPA  Response:  As  discussed  above, 
EPA  has  decided  to  approve  this 
treatability  variance  because  the 
treatment  technologies  upon  which  the 
F037  and  F038  treatment  standards  are 
based  are  "not  appropriate  to  the 
waste."  This  condition  is  sufficient  to 
make  waste  eUgible  for  a  treatability 
variance  under  40  CFR  268.44(a)  and 
(h). 

Issue  2:  One  commenter  doubted 
whether  CTTGO  would  seek  to  leave 
remaining  sludge  in  the  Surge  Pond 
even  if  a  treatability  variance  were 
denied  and  stated  that,  in  any  case,  EPA 
should  use  its  closure  and  corrective 
action  authorities  to  require  sludge 
removal  and  treatment  to  promulgated 
treatment  standards. 

EPA  Response:  EPA  continues  to 
believe  that,  if  the  costly  BDAT 
treatment  standard  is  imposed.  CTTGO 
will  likely  pursue  legal  remedial  options 
that  minimize  LDR  applicabiUty  due  to 
their  understandable  desire  to  pureue  a 
cost-effective  strategy  for  Surge  Pond 
remediation  considering  the  enormous 
volume  of  waste  involved.  This  is 
consistent  with  EPA's  experience  in 
implementing  remedial  programs  such 
as  CERCLA  and  RCRA  Corrective  Action 
and  with  information  submitted  by 
CTTGO.  Debate  over  this  issue  will 
undoubtably  delay,  if  not  preclude, 
removal  and  substantial  treatment  of  the 
remaining  sludge  in  the  Surge  Pond.  For 
that  reason,  EPA  has  found  that 
appUcation  of  BDAT  to  CTTGO's  specific 
circiunstance  is  inappropriate.  61  FR  at 
18812;  55  FR  at  8760-8762. 

In  further  support  of  this  finding,  EPA 
notes  that  the  standards  for  closure  of  a 
surface  impoundment  under  40  CFR 
265.111(b)  and  265.228  do  not 
necessarily  require  removal  of  all  waste. 
Similarly,  the  requirements  for 
corrective  action  do  not  necessarily 
require  the  removal  and  treatment  of 
Surge  Pond  sludge  if  other  remedial 
options  were  found  to  be  consistent 
with  Agency  guidance  tmd  protective  of 
himian  health  and  the  environment.  See 
RCRA  sections  3004(u)  and  3004(v);  40 
CFR  264.101.  CTTGO  retains  the  option 
under  §  265.228  of  not  resuming  the 
sludge  removal  operation  and  closing 
the  impotmdment  with  the  waste  in 


place,  provided  they  can  satisfy  the 
requirements  for  pcKst-closure  care  for  a 
landfill  under  Subpart  G  (§265.111)  and 
§265.310.  PubUc  comments  submitted 
by  CTTGO  confirm  that  the  company  is 
considering  this  option  seriously,  and 
will  likely  pursue  it  if  this  variance  is 
denied.  "Hie  technical  standards  for 
closure  in  place  require  removal  of  free 
Uquids,  stabilization  of  wastes  in  order 
to  support  a  final  cover  over  the  imit, 
and  prevention  of  infiltration  of  liquids 
during  the  post-closure  care  period,  as 
well  as  minimization  of  releases  from 
the  unit  during  the  post-closure  period 
to  the  extent  necessary  to  protect  human 
health  and  the  enviromnent.  See 
generally  40  CFR  265.228  and 
265.111(b). 

Approval  of  an  in-place  closure  or  a 
given  corrective  action  remedy  dep>ends 
on  many  site-specific  factors.  At  this 
stage,  it  is  not  clear  to  EPA  that  leaving 
the  sludge  in  the  Surge  Pond  at  CTTGO 
is  a  technically  feasible  alternative,  due 
in  particular  to  the  volimie  of  standing 
water  in  the  impoundment,  plus  the  fact 
that  the  water  table  at  the  site  is  high 
and  so  may  infiltrate  into  the  unit. 
Nevertheless,  EPA  cannot  now  rule  out 
the  possibility  that  leaving  some  or  all 
of  the  untreated  sludge  in  the  Surge 
Pond  could  be  allowed  through  some 
combination  of  draining  all  liquids, 
using  chemical  treatment  to  stabilize 
sludge  so  that  a  cap  could  be  supported, 
and  building  some  type  of  below-ground 
barrier  to  prevent  infiltration.  CTTGO 
has  established  their  intention  to  pursue 
leaving  the  untreated  sludge  in  the 
Surge  Pond  if  their  only  other  option  for 
treatment  of  Surge  Pond  sludge  is  BDAT 
(i.e.,  if  this  variance  is  not  approved).  In 
support  of  this  strategy,  CTTGO  has 
submitted  soil  survey  results  which 
indicate  the  presence  of  a  clay  layer 
beneath  the  impoundment  which  could 
possibly  serve  as  the  foundation  for 
such  a  barrier;  the  barrier  would  be 
completed  by  constructing  vertical 
slurry  walls  to  connect  to  this  clay  layer. 

It  is  clear  to  EPA  that  a  debate  over 
remedial  options  that  minimize  LDR 
applicability  to  Surge  Pond  sludge 
would  be  contested  and  protracted  and 
would,  at  the  least,  significantly  delay 
Surge  Pond  remediation  leaving  375,000 
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tons  of  sludge  in  place  in  an  unlined 
impoundment.  While,  as  set  out  at  40 
CFR  265.112(d)(4).  EPA  (or.  as  in  this 
case,  the  authorized  State  administering 
the  program)  retains  the  right  to 
disapprove  a  submitted  cloeure  plan, 
review  possible  modifications,  and 
ultimately  to  modify  any  submitted  plan 
to  be  consistent  with  substantive 
standards  for  closure,  a  company  could 
contest  any  such  determination 
necessitating  enforcement  by  the 
Agency  with  ultimate,  protracted 
judicial  resolution.  EPA  estimates  that 
at  CXTGO  this  process  would  take  years. 
During  that  time,  there  could  be 
multimedia  releases  from  the 
impoundment  (although  the  corrective 
action  rules  and  orders  would  mitigate 
the  extent  of  any  such  releases),  plus  an 
uncertain  proepisct  of  ever  forcing 
sludge  removal.  EPA  believes  that,  in 
CTTCO's  specific  circumstance,  it  is 
appropriate  to  avoid  such  a  debate  and, 
instead,  direct  resources  at  timely 
completion  of  Surge  Pond  remediation, 
given  that  the  proposed  remedial 
alternative  is  protective  of  human  health 
and  the  environment  and  involves  the 
environmentally  desirable  result  of 
removal  of  all  remaining  sludge  from 
the  Surge  Pond  followed  by  substantial 
treatment  (including  oil  recovery)  and 
aeciire  disposal  in  an  off-site  Subtitle  C 
facility. 

Issue  3. :  One  commenter  stated  that 
EPA's  claim  that  incineration  is  not 
"appropriate"  due  to  the  tremendous 
volume  of  the  waste  directly  contradicts 
previous  EPA  statements  that 
treatabiUty  variances  will  not  be 
approved  on  the  basis  of  insufficient 
capacity. 

EPA  Response:  EPA  clarifies  that 
today's  variance  is  not  being  approved 
on  the  basis  of  insufficient  treatment 
capacity.^  The  commenter  correctly 
states  that  EPA  said  in  the  Federal 
Register  notice  establishing  the 
treatability  variance  process  (51  FR  at 
40606,  November  7.  1986)  that 
treatability  variances  may  not  be 
approved  on  the  basis  of  capacity  since 
other  rules  already  provide  for  capacity 
variances.  EPA  is  approving  this 
variance  on  the  basis  that  requir.ng 
treatment  based  on  the  performance  of 
BDAT  is.  in  CITGO's  specific 
circimistance,  inappropriate  because  it 
would  likely  result  in  a  net 
environmental  detriment  (i.e.  further 
delay  of  Surge  Pond  remediation). 
Although  today's  variance  is  not  being 
approved  based  on  insufficient 
treatment  capacity,  EPA  notes  that  the 


■  EPA  thu>  dlsagrMW  with  OTCO  that  the  volumn 
of  waste  alone  i«  jiutificatiun  for  approval  of  a 
variance 


cost  of  treating  such  a  huge  quantity  of 
waste  to  BOAT  standards  could  be 
prohibitive,  Lius  compelling  CTTGO  to 
seek  cost -effective  alternatives  to  BDAT 
treatment  (i.e,  combustion  or  solvent 
extraction).  This  observation  supptorts 
EPA's  finding  that  denying  the  variance 
will,  at  the  least,  further  delay  Surge 
Pond  remediation. 

Issue  4. .  One  commenter  stated  that, 
"GTGO  acknowledges  its  treatment 
system  design  was  never  Intended  to 
remove  all  1 7  regulated  hazardous 
constituents.  By  virtue  of  this  admission 
alone,  the  proposed  variance  violates 
Section  3004(m)  of  RCRA.  Chemical 
Waste  Management  v.  EPA  .  supra. 
where  the  Court  held  that  Section 
3004(m)  of  RCRA  requires  that  the 
threat  posed  by  all  hazardous 
constituents  in  a  waste  be  minimized 
prior  to  land  disposal." 

EPA  Response:  EPA's  interpretation  of 
"minimize  threats"  does  not  necessarily 
require  BDAT  treatment  of  all  regulated 
constituents  in  every  prohibited  waste. 
As  EPA  stated  in  the  Craftsman/ 
Northwestern  treatability  variance,  "The 
language  of  §  30O4(m)  allows  EPA 
latitude  in  determining  what  treatment 
minimizes  waste  toxicity  and  mobility. 
It  does  not  mandate  a  technology- 
forcing  approach.  The  legislative  history 
likewise  indicates  that  Congress  did  not 
necessarily  envision  technology-forcing 
§  3004(m)  treatment  standards.  Rather, 
such  standards  were  intended  to  force 
use  of  generally  available  effective  types 
of  treatment.  "  (56  FR  at  12355,  March 
25,  1991:  see  also  55  FR  6640-6643 
(February  26,  1990);  61  FR  at  18018 
(April  29,  1996).)  Moreover,  the  very 
opinion  cited  by  the  commenter  makes 
clear  that  BDA*?  treatment  is  not 
compelled  to  meet  a  treatment  standard 
(976  F.  2d  at  15-16). 

The  CrrcO  treatment  system  was 
designed  primarily  to  treat  volatile 
organics  (with  a  focus  on  benzene)  and 
stabilize  metals.  The  system  achieves 
BDAT  treatment  levels  for  benzene  and 
substantially  treats  the  other  volatile 
constituents  (toluene,  xylene,  and 
ethylbenzene).  While  it  might  be 
(xissible  to  achieve  additional 
reductions  in  concentrations  of  the 
other  volatile  constituents  (toluene, 
xylene,  and  ethylbenzene)  by 
engineering  modifications  to  the  air 
sparging  tanks  or  increasing  the 
treatment  residence  time,  EPA  believes 
that  requiring  additional  treatment  for 
these  relatively  low-risk  constituents 
could  seriously  delay  the  completion  of 
Surge  Pond  remediation  and  could 
(through  this  delay)  result  in  greater 
emissions  of  more  toxic  constituents 
from  the  pond  to  the  air. 


Although  the  proposed  treatment 
system  was  not  designed  fior 
semivolatile  organics  (e.g.  anthracene, 
chryaene),  data  from  CITCO's  variance 
petition  shows  that  the  treatment  system 
does  3rield  reductions  in  concentrations 
of  these  constituents.  In  addition,  the 
semivolatile  constituents  which  remain 
in  the  treated  sludge  will  be  much  less 
mobile  after  the  waste  is  solidified  and 
will  be  further  safeguarded  by  disposal 
in  an  off-site  subtitle  C  landfill.  The 
treatment  system  achieves  treatment 
levels  for  the  chromium,  cyanides,  and 
nickel. 

It  is  EPA's  judgment  that  requirii^ 
BDAT  treatment  of  sludge  generated  by 
remediation  of  the  CTTGO  Snrga  Pond 
would  likely  result  in  a  net 
environmental  detriment  by,  at  least, 
substantially  delaying  Surge  Pond 
remediation  and  potentially  resulting  in 
some  or  all  of  the  sludge  remaining  in 
the  Surge  Pond  untreated.  It  is  the 
Agency's  view  that  the  combination  of 
assured  sludge  removal,  followed  by 
treatment  to  substantially  reduce 
toxicity  and  mobiUty  of  the  regulated 
constituents  plus  oil  recovery,  and 
disposal  of  the  treated  sludge  in  an  off- 
site  subtitle  C  faciUty  adequately 
minimizes  threats  posed  by  land 
disposal  of  the  waste  under  these 
circumstances.  Although  this  treatment 
strategy  does  not  represent  BDAT  as 
promulgated  for  F037  and  F038 
nonwastewaters,  it  "substantially 
diminishles]  the  toxicity  of  the  waste" 
and  "substantially  reducefs]  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste"  as  required 
by  Section  3004(m). 

Issue  5.:  One  commenter  stated  that, 
"Even  the  inadequate  treatment 
contemplated  by  CTTGO  is  not 
accompanied  by  binding  requirements 
to  ensure  achievement  of  that  level  of 
efficiency.  The  lack  of  proposed 
treatment  standards  for  most  of  the 
regulated  constituents  violates  the 
minimize  threat  mandate  of  RCRA." 

EPA  Response:  EPA  has  reconsidered 
this  issue  and  has  decided  to  establish 
binding  alternative  treatment  standards 
for  all  F037  and  F038  regulated 
constituents  that  were  detected  in  the 
Surge  Pond  sludge,  as  discussed  above. 

Issue  6.:  One  commenter  suggested 
imposing  a  time  limit  on  the  treatability 
variance  to  ensure  the  work  is  done  in 
a  timely  manner  to  protect  human 
health  and  the  environment.  The 
commenter  suggested  an  18  month  time 
limit  from  the  date  CTTGO  awarded  the 
Surge  Pond  sludge  treatment  contract. 
Another  commenter  opposed  the 
imposition  of  a  time  lijaait,  stating  that, 
"it  is  not  possible  to  predict  with 
accuracy  the  time  required  for 
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completion  of  closure.  It  is  thus  not 
appropriate  to  establish  an  expiration 
date  for  the  variance,  nor  is  such 
contemplated  under  EPA's  rules." 

EPA  Response:  EPA  has  decided  to 
impose  a  time  limit  for  this  treatability 
variance,  as  discussed  above.  First,  the 
Agency  disagrees  that  it  is  without 
power  to  impose  a  time  condition  on  the 
variance.  Thwe  is  nothing  in  the 
treatability  variance  rule,  or  in  RCRA 
generally,  which  so  restricts  EPA's 
authority.  Control  of  timing  here  is 
necessary  to  assure  that  the  expected 
environmental  benefits,  which  are  the 
reason  tot  approving  the  petition, 
actually  accrue.  Allowing  CTTGO 
unlimited  time  to  complete  the 
remediation  would  contradict  EPA's 
assertion  that  it  is  approving  this 
variance,  in  part,  to  ensure  that  Surge 
Pond  remediation,  including  sludge 
removal  and  treatment,  Are  completed  as 
soon  as  possible. 

EPA  considered  a  time  limit  of  18 
months  from  the  date  CTTGO  awards  the 
sludge  treatment  contract  as  suggested 
by  one  commenter;  however, 
discussions  vnth  CTTGO  lead  the 
Agency  to  believe  that  this  limit  may 
not  be  practical.  CTTGO  has  stated  in  its 
public  comments  that  priw  to  resuming 
sludge  removal  and  treatment  operation, 
it  will  have  to  prepare  a  bid  paouge, 
review  bids,  reconstruct  the  treatment 
system,  and  obtain  renewed  q)proval 
for  air  emissions  frtm  the  State.  CTTGO 
also  indicated  that  one  of  their  main 
concerns  with  the  proposed  time  limit 
was  the  uncertainty  posed  by  the  time 
required  to  obtain  final  approval  of  the 
pond  closure  plan  by  the  State,  and  that 
this  concern  would  be  lessened  by 
linking  the  time  limit  to  final  approval 
of  the  closure  plan.  In  conversations 
with  the  Agency.  CTTGO  estimated  that 
t«iro  yeare  woidd  be  required  to 
complete  the  pond  remediation. 

EPA  has  decided  to  establish  a  24 
month  time  limit  for  this  treatability 
variance,  calctilated  frtun  the  date  the 
Surge  Pond  closure  plan  is  approved  by 
the  Louisiana  Department  of 
Environmental  Protectian.  The  Agency 
believes  it  is  reasonable  to  allow  tiie 
efEactive  period  of  this  variance  to  begin 
with  the  closure  plan  approval.  In 
addition,  allowing  24  months  for  the 
completion  of  the  remediation  is 
consistent  with  EPA  practice  of 
allowing  18  to  24  months  for  the 
development  and  optimization  of 
treatm«it  capacity  between  the 
promulgation  and  the  effective  date  of 
new  LDR  rules. 

EPA  recognizes  that  imforeseen 
circumstances,  such  as  accidents, 
equipment  malfunctions,  or  natural 
disasters,  may  prevent  CTTGO  from 


completing  this  remediation  within  the 
established  time  limit  Under  such 
extenuating  drcumstancea.  the  Agency 
would  not  want  the  time  limit  to  act  as 
a  disincentive  to  the  completion  of  the 
sludge  removal  and  treatment  operation. 
'Therefore,  CTTGO  may  petition  for 
additional  time  if  such  unforeseen 
delays  occur,  provided  they  can 
demonstrate  a  good  &ith  effort  to 
complete  the  remediation.  (The  fact  that 
the  company  has  already  removed  and 
treated  500,000  tons  of  the  sludge 
provides  an  objective  track  record  to 
support  the  Agency's  belief  that  the 
company  will  promptly  act  to  complete 
its  remediation  efforts  and  clean  close 
the  impoundment) 

V.  Analysis  Under  ExecntiTe  Order 
12SSe,  the  Unfanded  Mandates  Eefbnn 
Act  of  IMS,  tlw  Kagnlatwy  Flexikility 
Act,  and  the  Pqierivaric  Redactian  Act 

This  treatability  variance  does  not 
create  any  new  regulatory  reqtiirements. 
It  merely  establishes  alternative 
treatment  standards  for  specific  wastes 
which  replace  standards  already  in 
efiisct  "This  rule  is,  therefore,  not  a 
"significant"  regulatory  action  within 
the  meaning  of  Executive  Order  12866. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effiects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiires  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alt«native 
that  achieves  the  objectives  of  the  rule. 
"The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  biudmsome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  estabUshes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  afiiact  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMKA  a  smal' 
government  agency  plan.  "The  plan  must 


provide  far  notifying  potentiaUy 
afhcted  small  governments,  enabling 
officials  of  aCEscted  small  govenunentr 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
propoeals  with  significant  Federsl 
intngovemmental  mandates,  and 
informing,  educating,  and  advising; 
small  governments  on  compliance  with 
the  regulatory  requiranents. 

Today's  rule  contains  no  Federai 
mandates  (under  tht;  regulatory 
provisions  of  Title  II  of  the  UMRA^  for 
State,  local,  or  tribal  governments  or  the 
private  sector,  and  does  not  impose  any 
Federal  mandate  on  State,  local,  or  tribal 
govermnents  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mauoates 
Reform  Act  of  1995.  "This  final  rule  doef 
not  creete  new  regulatory  requirements: 
rather,  it  merely  establidiies  alternative 
treatment  standards  for  specific  wastes 
which  replace  standards  already  in 
effect  EPA  has  determined  that  thir  rulG 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
miUion  or  more  for  State,  local,  and 
tribal  govermnents,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  7M6  of 
the  UMRA.  For  the  same  reasons,  EPA 
has  determiner^  that  this  rule  contaius 
no  regulatory  requirements  that  migh> 
significantly  or  uniquely  affect  small 
governments. 

This  treatability  variance  does  not 
create  any  new  regulatory  requirement",. 
It  merely  establishes  alternative 
treatment  standards  for  a  specific  waste 
which  replace  standards  already  in 
effect,  and  it  ujplies  to  only  tc  the 
CTTGO  L.ake  Cnarles,  Louisiana  site. 
Thus,  this  rule  wovdd  not  have  o. 
significant  impact  on  a  substantial 
number  of  small  entities.  Therefore. 
EPA  provides  the  following  certificatlau 
under  the  Regulatory  FlexibUity  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Aci: 
Pursuant  to  the  provision  at  5  U.S.C 
605(b),  I  hereby  certify  that  this  final 
nile  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entitiet».  It  doet>  uot 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
reqtiire  a  regulatory  flexibiUty  diialysis. 

Finally,  because  this  treatabiiiiy 
variance  only  changes  the  tireatm(.,t't 
standards  applicable  ^c  FO;i/  and  l''T>38 
nonwastewaters  at  the  CITlX)  Lake 
Charles,  Louisiana  site,  and  does  not 
change  in  any  way  the  naperwo.''k 
requirements  already  applicable  tc  these 
wastes,  it  does  not  nSBCt  requirement? 
under  the  Paoerwork  Reduction  Act. 
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VI.  Submission  to  Congreas  and  tke 
General  Accounting  Ofiica 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  provides,  with  limited 
exceptions,  that  no  rule  promulgated  on 
or  after  March  29.  1996  may  take  effect 
until  it  is  submitted  to  Congress  and  the 
Comptroller  General  along  with 


specified  suppmiing  dociunentation. 
However,  this  requirement  does  not 
apply  to  "any  rule  of  particular 
applicability.    .  .  .".  5  U.S.C.  804(3). 
llie  present  rule  is  of  particular 
applicability,  applying  only  to  a 
particular  waste  at  one  facility  under 
pcuticular  (and.  as  noted,  exceptional) 
circumstances.  Consequently,  the 
Congressional  review  provisions  of 


SBREFA  are  not  applic^le  and  the  rule 
can  take  effect  without  submittal  to 
Congress.  (This  is  not  to  say  that  this 
rule  will  be  immediately  effective.  As 
explained  above  in  this  preamble,  the 
treatability  variance  will  be  valid  for  24 
months,  commencing  at  the  date  the 
Surge  Pond  clostue  plan  is  approved  by 
the  Louisiana  Department  of 
Envirorunental  Protection.) 


Appendix  i.— Summary  of  Surge  Pond  Waste  Characterization  Data  Untreated  F  037  and  F  038 

■ 

1993  Faaai)«ty  Study 

February  1994 

Variance  Petilion.  March 
1894 

Average 

Range 

Average 

Range 

Average 

Range 

VOLATILE  ORGANICS 
Benzene     

66.9 
136.0 
182.3 
43&0 

33.0 

44.9 

34.4 

NO 

73.9 

NO 

280.0 

308.3 

32.0 

94.2 

NA 

1086.0 

75.0 

3.9-190 

32-00 

ND-490 

14-«30 

7-65 

7.1-160 

6-120 

NO 

18-220 

ND 

75-490 

71-660 

ND-46 

18-200 

NA 
268-2330 
34.8-229 

2.06 
15.6 
15.0 
75.7 

<4.5 
ND 
4.3 
ND 
2.5 
ND 
63.5 
74.8 
NO 

<3.8 

<1 

<  0.05  TC 

<  0.05  TC 

1.4-^.3 
12.8-18.1 
12.2-19.9 
593-85.1 

<4.5 

ND 

3.85-4.6 

ND 

NO-4.2 

NO 

60.2-69.2 

70.4-80.5 

NO 

<3.8 

<1 

<  0.06  TC 

<  0.05  TC 

26.6 
37.4 

56.1 
154 

23.4 

17.0 
9.4 
NO 

29.4 
ND 
103 
123 
ND 

42.7 

10.1 

3.1  TC 

0.12  TC 

6.1-64 

Elt»yt)enzene  

Toluene  

Xy«ene  - 

SEMIVOLATILE  ORGANICS 

Anthracene  

Ben20(a)anthraoene 

Benzo/ataMrene     

28.6-67 
7.0-126 
67-371 

4.2-46 
8.3-28 
ND-22 

Bis(2-ettiv*)exvl)  ohttialate 

ND 

Ctvyaene    

9.3-47 

Di-o-txjtvl  Dhlhalate 

ND 

Nafjhthalene        

36-148 

50-192 

Ptwnol 

NO 
13-67 

INORGANICS 
Cyanide      

<1-34 

Ctvomiivn 

<0.05-9.7 

NicKel  

0.06-0.19 

APPENDIX  2.—  Summary  of  Performance  Data,  CUGO  Treatment  System 

[Success  treated  avg  -  Average  excluding  data  points  which  (ailed  to  meet  10  mg/kg  Benzene  baseline  KmH) 


Day  1 

Day  2 

Day  3 

Day  4 

4  Day  Average 

AKStd 

All  corx:entrations  in  ni^kg  except  'wqI 
LTCLP 

Pond 

Treat- 
ed 

Avg' 

Pond 

Treat- 
ed 
Avgii 

Pond 

Treat- 

Pond 

Treat- 

Pond 

Suc- 
cess 

UIS 

Avg 

Avg 

Avg 

ed  Avg 

Avg 

ed  Avg 

Avg 

Treat- 
ed Avg 

Benzene  

47.5 

14.0 

28.56 

10.9 

6.9 

5.9 

24.4 

4.6 

26.8 

5.7 

10 

10 

Ettryltwnzene  

42.75 

32.85 

33.1 

26.4 

32.05 

29.5 

41.5 

192 

37.4 

24.5 

39 

10 

Toluerw  

117 

58.6 

40.3 

352 

10.8 

25.4 

67.6 

24.5 

56.1 

25.6 

33 

10 

Xylene  

174.75 

160.75 

121.8 

97.7 

110 

127 

212 

110 

154.4 

119 

150 

30 

Anttvacene  

30.35 

15.3 

25.1 

21.5 

9.0 

12.0 

29.0 

9.9 

23.4 

11.9 

20 

3.4 

Benzo<a)anthracene 

17.1 

11.35 

18.2 

17.1 

13.3 

13.6 

19.5 

14.9 

17.0 

142 

19 

3.4 

Benzo<a)pyrnne 

0 

0 

12.7 

11.6 

8.5 

8.9 

16.4 

7.1 

9.4 

8.3 

19 

3.4 

Chrysene 

32.2 

18.8 

33.9 

27.1 

18.3 

22.8 

33.0 

20.66 

29.4 

22.1 

29 

3.4 

Naphthalene  

131.5 

86.5 

85.3 

87.6 

87^5 

88.05 

108.6 

51.8 

1032 

70.9 

120 

5.6 

Phenanthrene 

168 

96.4 

119J 

113 

74.8 

92.96 

13025 

82.9 

123.1 

90.1 

120 

5.6 

Pyrene  

57.5 

26.8 

44.8 

39.0 

21.35 

25.9 

472 

28.0 

42.7 

28.3 

39 

82 

Cyanide  

11.1 

1.45 

4.1 

1.0 

1725 

1.0 

8.0 

0.73 

10.1 

1.0 

590 

590 

Ctvomium* 

8.0 

0.06 

0.9 

0.05 

0.08 

0.06 

3.4 

0.02 

3.1 

0.04 

0.86 

0.86 

Nicfcel'  

0.13 

0.05 

0.14 

0.06 

0.1 

0.05 

0.12 

0.00 

0.12 

0.04 

5.0 

5.0 

'  AN  samples  failed  to  meet  10  mg/kg  limit  for  Benzene  on  Day  1 ,  were  omitted  from  standard  calculation. 
'3  of  4  samples  failed  to  meet  10  m(^  limit  for  Benzerw  on  Day  2,  were  omitted  from  standard  calculation. 


APPENDIX  3.— Calculation  of  Treatment  Standards 

Ethyltjenzene 

! 
Toluene    ,     Xylene 

Anthra- 
cene 

Benz(a) 
anttvacene 

Benzo(a) 
pyrene 

Chrysene 

Ht(*y 
thalene 

Ptierv 
anlhrene 

Pyrene 

Sample  2-2  

Sample  3-1  

25.7 
29.6 

"51       !         122 
242    1         117 

19.5 
14.3 

13.8 
14.0 

11.0 
12.5 

25.1 
262 

84.6 
602 

107 
103 

38.7 
28.3 
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Ettiybenzene 

Toluene 

Xylene 

Anlhra- 
oena 

Ben2(a) 
anttvecene 

Benzo(a) 
pyrene 

Chrysene 

Naph- 

■1.  -1 

iiMone 

Ptwv 
anwvwM) 

Pyrene 

Sample  3-2  

SMTiple  3-3 

Sample  3-4 

Sample  4-1  

Swiple  4-2  : 

Swnple  4-3  

Sample  4-4 

Mean  

Var  Factor  

30.7 
31.1 
26.5 
20.0 
18.0 
20.0 
19.0 
24.5 
1.59 

28.1 
26.1 
232 
27.0 
21.0 
24.0 
26.0 
25.6 
128 

147 
129 
114 
115 
103 
115 
108 
119 
125 

11.7 
11J) 
11.0 
10.5 
8.89 
9.16 
11.4 
11.9 
1.65 

11.9 
14  J 
14.3 
13.4 
18.4 
14.1 
13.7 
142 
128 

6.4 
8.3 
8.3 
9.5 
42 
4.0 
10.6 
8.31 
2.30 

202 
22.5 
22.5 
21.6 
18.9 
18.4 
23.7 
22.1 
1.30 

48.9 
51.9 
55.1 
96.7 
75.7 
86.0 
83.5 
70.4 
1.75 

87.8 
92.7 
88.3 
86.6 
79.6 
71.6 
96.0 
90.1 
1.30 

24.a 
25.3 
253 
31.7 
26.3 
24.6 
29.4 
28.3 
1.37 

Treatment 
Standard 

39 

33 

150 

20 

.   19 

19 

29 

120 

120 

38 

List  of  Sub|ecta  in  40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  22, 1996. 
Michael  Shai^ro, 

Director.  Office  of  Solid  Waste. 

^  For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  26a-LANO  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Audwrity:  42  U.S.C.  6905,  6912(a),  6921, 
and  6924. 

2.  Section  268.44  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

f2M.44    Variance  from  a  treatment 


(p)  F037  and  F038  wastes  generated 
by  the  closure  of  the  Surge  Pond  at  the 
CITGO  Petroleum  I^e  Charles  Regnwy 
site  are  excluded  from  the  treatment 
standards  under  %  268.40  Table — 
Treatment  Standards  for  Hazardous 
Wastes,  and  are  subject  to  the  following 
conditions: 

(1)  The  hazardous  constituenti,  in  the 
treated  sludge  (or  in  the  TCLP  extrac?  of 
the  treated  sludge  where  indicated] 
must  be  at  or  below  the  concentration 
values  indicated  in  the  following  table 


CITGO  Alternative  LDR  Treatment  Standards 


Regulated  Hazardous  Constituent 


Anthracene  

Benzene  

Benz(a)anlhraoene 

B«nzo(a)pyrene 

Chryserte  

Elhybenzene 

NiV)Mhelena 

Ptienanltvene 

Pyrene 


Toluene „ 

Xylenaa-mixed  isomers  (sum  of  o-.  m-,  and  p-xylene  concentrations) 

Chromium  (tolaO 

Cyanides  (totaO  » 

Nickel 


CAS  No. 


120-12-7  . 
71-43-2  ... 
56  o&~3  .... 
60-32-8  ... 
218-01-0  . 
100-41-4  . 
91^0-3  .... 
85-01-8  .... 
129-00-0  ., 
108-88-3  ., 
1330-20-7 
7440-47-3 
57-12-5  .... 
7440-02-0 


Concentration  in  mg^ 

unless  noted  as  "mi^l 

TCLP- 


20 

10 

19 

19 

29 

39 

120 

120 

39 

33 

150 

0.86  mg/I  TCLP 

590 

5.0  wqn  TCLP 


Note:  AH  standards  for  nonwastewaters  are  based  on  analysts  of  grab  samples. 


(2)  The  proposed  sludge  treatment 
system  must  be  operated  in  accordance 
with  applicable  air  emission  standards 
specified  by: 

(i)  40  CFR  Part  61— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP).  Subpart  FF:  National 
Emission  Standard  for  Benzene  Waste 
Operations,  §61.348  Standards:^ 
Treatment  Processes; 


(ii)  40  CFR  Parts  264  and  265— 
Standards  for  Owners  and  Operators  of 
Hazardous  Waste  Treatment,  Storage 
and  Disposal  Facilities,  Subpart  CC — 
Air  Emission  Standards  for  Tanks. 
Surface  Impoundments,  and  Containers 
(if  applicable):  and 

(iii)  Anv  additional  requirements 
specified  by  the  Louisiana  Department 
of  Environmental  Quality  (LDEQ). 


(3)  This  treatability  variance  will  be 
valid  for  a  period  of  24  months, 
commencing  on  the  date  the  Surgk  Pond 
closiue  plan  is  approved  by  the  State 
Director.  CITGO  may  petition  for 
additional  time  it  unforeseen  delayb 
occur,  provided  they  can  demonstrate  a 
good  fedth  effort  to  complete  the 
remediation. 
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2760 51666 

2800 54120 

2810 54120 

2880 54120 

2910 54120 

2920 54120 

3000 54120 

3100 54120 

3120 54120 

3150 54120 

3150 r. 5.4120 

3180 54120 

3200 52736,  54120 

3210 52736 

3220 52736 

3240 52736.  54120 

3250 52736.  54120 

3260 „ 52736.  54120 

3280 54120 

3410 54120 

3420 54120 

3430 54120 

3450 54120 

3470 54120 

3480 54120 

3500 54120,  54384 

3510 54120,  54384 

3520 54120.  54384 

3530 54120  54384 

3540 54120,  54384 

3550 54120.  54384 

3560 54384 

3570 54384 

3590 54120, 

3710 54120 

3730 54120 

3740 51667,  54120 

3800 54120 

3810 51667.54120 

3820 51667 

3830. 54120 

3870 54120 

4200 „ 54120 

4300 54120 

4700 54120 

5000 54^20 
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■>470 .64120 

5510 54120 

8370 54120 

9180 54120 

9230 „ .54120 

44CFR 

82 51?17 

94 51226.  51228.  54565. 

54567 

36 54563 

67 :..54673 

206 56122.56123 


.54583 
.56262 


37... 
?06. 


46CFR 

« 54743 

3 „ 54743 

1€ .51531 

79 52290 

1386 51751 

46CFR 

n^ 52497 

>08 51789 

110 51789 

-11 51789 

12 51789 

113 51789 

:61 51789 

190 52497 

\»y 52497 

;'96 56861 

501 51230 

502 31230 

506 .52704 

514 .51Z30 

583 ...51230 


.56614 
.56263 


384. 

561;. 


'*4  CFR 

1 52887 

2 52301 

11 54962 

20 51233.56679 

?1 .56679 

22 - 54098.  56579 

?^ 51232,  56679 

26 5230 i.  55682 

26 o5679 

51 52706  54090 

64 52307.  54344  55682 

68 52307.  5434^  54963 

73 51789.  52899,  S2900. 

53643.53644.5410*  5511/. 
55118 

80 55579 

87 55579 

90 52301.  54098.  55679 

100 55679 

101 55579 

PropcMMl  Rutos; 

O.I 53694 

1 54600 


64 54979 

73 .53898,  54142.  54404, 

54406.  54600.  56124.  56125 

90 .51877,  54980 

97 „ 52767 

48  CFR 


726... 
733... 
737... 
752.... 
837.- 
862... 
1212.. 
1506. 
1514.. 


51234 

51234 

51234 

51234 

52709 

52709 

,.53677.  64490 

56118 

„...56118 


1537 _ .^118 

1 548.- .561 1 8 

1562 .56118 

1815 .52325 

1 81 6 .52325 

1862 .52325 

1870 .52325 

6101 „ .52347 

6102 52347 


1 - 32232.  52998 

2 -52998 

4.- 52232 

6 - 52232.  52999 

8 52232.  52844 

9 52232 

12 52232.  52999 

13 52844 

14...._ _ 52232.  52998 

15 — 32998,  52999 

16 „... 52232 

19 32232 

22 32232 

23 32232 

25 32232 

27 - 32232 

29 — 52232 

31 - 32232.  52996 

32 52232 

36 52232.  52996 

37 32232 

38 32844 

42 52232 

45 52232 

47 .52232 

49 32232 

51 „ 32844 

52 52232,  52998.  52999 

53 32232,  52998 

917 53185.  53899 

950 33186.  53889 

952 53185.  53880 

970 53186.  53689 

1536 36126 

1562 56126 

1842 - 36264 

1862 56264 

48  CFR 

Oh.  Ill 54706 

Ch.  X 54706 

1 „ 55682 

106 51334 

107 51334 

171 51235.51334 

172 51236.  51238.  51334 

173 51238.  51241.  51334. 

51496 


174 51334 

1 75 „ 31 334 

1 76  ••«•.«. •••—•.•...••••M.H.... ^1334 

1 77 31 334 

1 78 31 334 

1 79....- 51 334 

1 80 .._ _ 51 334 

397 — 54744 

593. - 31334 

101 1 62710 

1070 54104 

1071 - „ 34104 

1104 52710 

1111 -..32710.  53996 

1 112 32710 

1 113 32710 

1 114 327U, 

1 1 15 „.. 52710 

1 121 52710 


171. 

172 

173 

175 

176 

178 


55364 

- 35364 

". 5636^ 

36364 

56364 

, 35364 

361 - 34601 

362 34601 

363 „ 54601 

364 54601 

368 54711 

372 - 54712 

383 32401 

391 _ 52401 

393 — 5414P 

571 -.51 669,  5498 . 

575 52769 

1313 54144 


SO  CFR 

SubCh.  D 

17 63070.53089. 

53124.  53130,  53137. 


33329 
53108. 
5404^. 
54346 
31213 
.52370 
.55119 
.55225 
.52715 
53866. 
.54579 
52386. 
53679. 
.56128 


17 51878.  52402,  53186 

23 52403 

217 52404 

222 52404 

227.- 53893 

229 52769 

424 51398 

622 56127 

648 32903.  54406 

649 .„ 52903 

660 - ; 51670 


216 „ 

217..- 

286 „.53677 

300 

622 -.- 

648 32384.  52715. 

541X)5,  54578 

679 51374.  51789, 

52716.  53153.  53154. 

54580,54953 
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REMNDERS 

The  items  in  this  list  were 
edttoriaNy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 
EiiQlneecs  Corps 
Danger  zones  and  restricted 
areas: 

Pamlico  Sound  and  adiaoent 
waters,  NO;  Alligator 
Bayou  off  St.  Andrew 
Bay,  FL;  and  Suisun  Bay, 
west  of  Carguinez  Straits. 
Naval  Weapons  Station, 
CA;  published  8-27-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quaBty  implementation 
plans;  approval  and 
promulgation;  various 


Massachusetts;  published  8- 

27-96 
Wisconsin;  published  8-29- 
96 
Clean  Air  Act 
State  operating  permits 
programs— 

Califomia;  pubished  8-29- 
96 
Hazardous  waste: 
Slate  underground  storage 
tank  program  approvals- 
Delaware;  published  9-27- 
96 
Pesticides;  tolerarwes  in  food, 
animal  feeds,  arxj  raw 
agricultural  commodKies: 
Acepfiate,  etc.;  published  8- 
28-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
27.5-29.5  GHz  frequency 

barxJ,  redesignation;  29.5- 

30.0  GHz  frequency  t>and 

reallocation;  local 

multipoint  distribution 

service  and  fixed  satellite 

services; 

rules  and  policies; 
published  8-28-96 
Commercial  mobile  radio 

service  providers;  roaming 

service  provision; 

published  8-27-96 
Commercial  mot)ile  radio 

services- 

Citizensfiip  requirements; 
published  10-28-96 
Interstate  pay-per-call 

services;  telephone 

sulttcribers'  protection 


Correction;  published  10- 
28-96 
Satellite  oommunicalions- 
U.S.-licensed 
geostationary-fixed. 
satellites;  transborder 
and  separate 
international  satellite 
systems  policies 
dntirK:tion  eliminated; 
correction;  put)lisfied 
10-28-96 
Radk)  services,  special: 
Commercial  nwbile  radio 
services- 
Flexible  service  offerings; 
published  8-29-96 
Radk>  stations;  table  of 
assignments: 

Colorado;  published  9-25-96 
Georgia;  published  9-25-96 
Michigan;  published  9-25-96 
FEDERAL  MARITIME 
COMMISSION 
Federal  claims  collection: 
Administrative  offset; 
published  9-26-96 
FEDERAL  TRADE 
COMMISSION 
Energy  Policy  and 
Corservation  Act 
Energy  consumption  and 
water  use  of  certain  home 
appliances  and  otfier 
products;  disclosure;    * 
published  10-28-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 
Streamlining  reimbursement 
daim  review  and 
elimination  of  requirement 
for  receipts,  regardless  of 
amount,  for  certain  travel 
expense  items;  put>lished 
10-28-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Environmental  quality 
protection  and 
enhancement;  Federal 
regulatory  reform;  put)lished 
9-27-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits.  Federal 
employees: 

Inpatient  hospital  charges,  . 
physician  cfiarges.  and 
FEHB  be.nefit  payments; 
Medicare  limitations; 
published  9-27-96 

SOOAL  SECURITY 
ADMINISTRATION 

Acquisition  regulations: 
Chapter  establishment; 
published  &-27-96 

TRANSPORTATION 

DEPARTMENT 

Organization,  functions,  and 
autfxMlty  delegations: 


Coast  Guard  commandant; 
published  10-28-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Adminlaballon 

Ainworthiness  directives: 
Industrie  Aeronauticftt  E 
Meocaniche;  published  9- 
16-96 

TREASURY  DEPARTfUCNT 
Fiscal  Servtca 

Treasury  certificates  of 
indebtedness,  notes,  and 
bonds;  Stale  and  local 
government  series 
securities;  published  10-28- 
96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Kiwifruit  grown  in  California; 

comments  due  by  11-4-96; 

published  10-3-96 
Onions  grown  ir>- 

Idaho  and  Oregon; 
comments  due  tiy  11-7- 
96;  published  10-8-96 
Raisins  produced  from  grapes 

grown  in  Califorrna; 

comments  due  by  1 1-7-96; 

published  10-8-96 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Agricultural  consen/ation 
programs: 

Conservation  reserve 
program;  k>ng-term  policy; 
comments  due  by  1 1-7- 
96;  published  9-23-96 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Agricultural  conservation 
programs: 

Conservation  reserve 
program;  long-term  policy; 
comments  due  t)y  11-7- 
96;  published  9-23-96 

AGRICULTURE 
DEPARTMENT 

Highly  erodible  land  and 
wetland  conservation; 
comments  due  by  11-5-96; 
published  9-6-96 

COMMERCE  DEPARTMENT 
NatkMtal  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

West  Coast  steelhead  in 
Washington,  Oregon, 


Idaho,  and  CaMomia; 
evokjtionariy  signillcani 

units  (ESUs)  klentificatnn; 
comments  due  by  11-7- 
96;  published  8-8-96 
Fishery  conservation  and 
management 

Caribbean,  Gulf,  and  South 
AtlanlK  fisheries- 
Red  hind  spawning 
aggregatrans;  comments 
due  by  11-8-96; 
pubished  10-24-96 
Marine  mammals: 
Endangered  fish  or  widUte- 
North  Altentk:  rigN  whale 
proteciwn;  oommenis 
due  by  11-6-96; 
published  8-7-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Certification  requirements  for 
contractors  and  offerors 
not  specifically  imposed 
t>y  statute;  removal; 
convnents  due  t)y  11-6- 
96;  published  9-6-96 

Procurement  inlegrity; 
comments  due  by  11-5- 
96;  pubTished  9-6-96 
Federal  Acquisition  Regulation 

(FAR): 

Procurement  integrity; 
comments  due  by  11-6- 
96;  published  9-6-96 

Special  simplified 
procedures  applicatkw  to 
commercial  items; 
comments  due  by  11-5- 
96;  published  9«-96 
Privacy  Act;  implementation: 

Defense  Special  Weapons 
Agency;  comments  due 
by  11-8-96;  published  9-9- 
96 
Restoration  Advisory  Boards; 

ciiaracteristics.  composition, 

funding,  and  estat)lishment; 

comments  due  by  11-4-96; 

published  B-6-96 

EDUCATION  DEPARTMENT 

Postsecondary  education: 

Federal  family  education 
loan  program;  comments 
due  by  11-5-96;  published 
9-6-96 
Federal  family  education 
loan  prograno- 
Federal  reserve  funds  and 
assets  safety 
assurance;  comments 
due  by  11-4-96; 
published  9-19-96 
Student  assistance  general 
provisions- 
Federal  Perlcins  toan. 
Federal  work-study. 
Federal  supplemental 
educational  opportunity 
grant,  etc.,  programs; 
Federal  regulatory 
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review;  comments  due 
by  11-4-96;  published 
9-23-96 
Higher  Education  Act  of 
1965  title  IV  programs; 
compiance  audits  arxj 
Rnandal  responstMlity 
standards;  comments 
due  by  11-4-96; 
published  9-20-96 
ENERGY  DEPARTMENT 
Energy  Efficiency  ar>d 
ftonewble  Energy  Office 
Energy  conservation: 
New  Federal  commercial 
and  muM-famity  high  rise 
residerrtial  buildings; 
energy  code;  convnents 
due  by  11-4-96;  published 
8-6-96 
Private  and  local 
government  fleets; 
alternative  fueled  vehicle 
acquisition  requirements; 
comments  due  l>y  1 1-5- 
96;  published  8-7-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Volatile  organic  compound 
(VOC)  emissior»- 
Architectural  coatngs; 
comments  due  t)y  n  -4- 
96;  published  l0-«-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
11-6-96;  published  10-7- 
96 
Colorado;  comments  due  t>y 
11-4-96;  published  10-3- 
96 
North  Dakota;  comments 
due  by  11-7-96;  published 
10-8-96 
Ohio;  comments  due  by  1 1  - 

8-96;  published  10-9-96 
Pennsylvania;  comments 
due  by  11-4-96;  putilisfied 
10-3-96 
Texas;  comments  due  t>y 
11-4-96;  published  10^ 
96 
Hazardous  waste: 
State  ur)dergrourxf  storage 
tank  program  approvals- 
Alabama;  comments  due 
by  11-4-96;  published 
104-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  statkxra;  table  of 
assignments: 


OUatioma  et  al.;  comments 
due  by  11-4-96;  pubfished 
»-25-96 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fkx)d  Insurance  program: 
Standanj  ftood  insurance 
policy;  comments  due  by 
11-7-96;  published  »-23- 
96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisitkxi  Regulatxxi 
(FAR): 

Procurement  integrity; 
comments  due  by  11-5- 
96:  published  9-6-96 
Special  simplified 
procedures  application  to 
commercial  items; 
comments  due  by  1 1  -5- 
96;  published  9-6-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Adntlntoliatlon 
Medicare  and  Medicaid: 
Health  mairrtenarKe 
organizatk>ns,  competitive 
medk:al  plans,  arvl  health 
care  prepayment  plans- 
Prepaid  health  care 
organizatkxw;  physician 
irK:entive  plan 
requirements;  correctkxi; 
comments  due  l>y  11-4- 
96;  published  9-3-96 
Medicare: 
Hospice  wage  index; 
comments  due  tjy  11-4- 
96;  pubHshed  9-4-96 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Real  Estate  Settlement 
Procedures  Act: 
Escrow  accounting 
procedures;  comments 
due  by  11-4-96;  published 
9-3-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management 
Multiple  use;  mining:  and 
mining  claims  under 
general  minir^  laws; 
comments  due  by  11-4- 
96;  published  10-3-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abarxloned  mine  larxl 
reciamatxxi  plan 
sutvnissions: 

Ohk);  comments  due  by  11- 
4-96;  published  10-18-96 


JUSTICE  DEPARTMENT 
ImmlgiMlon  and 
Naluraliiatlon  Sarvloa 

Immigration: 
AKene- 
Emptoyer  sanctions: 
warriing  nobces;  blank 
emptoyment  eUgtMlity 
vertficatton  forms 
(Forme  1-9).  electronic 
generation:  comments 
due  by  11-6-96: 
published  10-7-06 
Fees  for  motions  to  reopen 
or  reconsider  wtwn  filed 
concurrently  wfth  any 
applicalion  for  relief  under 
immigratton  laws  for  wtiich 
fee  is  chargeable; 
comments  due  by  11-4- 
96;  published  9-3-96 

LIBRARY  OF  CONGRESS ' 
Copyright  Office,  Library  of 
Congraaa 

Copyrigfit  arbitration  royalty 
panel  rules  arxf  regulatkxis: 
Digital  phonorecord  delivery 
rate  adjustment 
proceeding:  comments 
due  by  11-8-96;  published 
7-17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
FAR  supplement  rewrite; 
comments  due  by  11-6- 
96;  published  10-7-96 
Federal  Acquisition  Regulatkxi 
(FAR): 

Procurement  integrity: 
comments  due  t>y  11-5- 
96;  published  »«-96 

Special  simplified 
procedures  applnation  to 
commercial  items; 
comments  due  by  11-5- 
96:  published  9-6-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Errptoyment 
Terrporary  and  term 
emptoyment;  comments 
due  by  1l-8'96r>Jbii8hed 
9-9-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlatratton 

Airwortfiiness  directives: 
de  HaviUand;  comments  due 

by  11-6-96;  published  9- 

30-96 
Beech;  comments  due  by 

11-8-96;  published  9-30- 

96 


BeH:  comments  due  by  lt- 
4-96:  published  9-5-96 

Faircfikl:  comments  due  t)y 
11-7-96:  published  9-12- 
96 

Fokker  comments  due  by 
11-8-96;  published  9-30- 
96 

McDonnell  Douglas; 
comments  due  t>y  11-8- 
96;  pubiished  9-30-96 

Pratt  &  Whitney:  comments 
due  by  11-4-96;  published 
10-4-96 

Airwortfiiness  standards: 

Aircraft  turt)ine  engines;  rain 
and  hail  ingestion 
standards;  comments  due 
by  11-7-96:  pubiished  8-9- 
96 

Transport  category 
airplarws- 

Braked  roll  condKions; 
commerits  due  by  11-4- 
96;  published  8-5-96 

Class  D  airspace;  comments 
due  by  11-5-96;  published 
10-2-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  starxjards: 

Hazardous  materials 
transportation- 
Uniform  forms  and 
procedures  for 
registratxxi; 
recommendations; 
report  availability; 
comments  due  by  11-6- 
96;  published  7-9-96 

TREASURY  DEPARTMENT 

Internal  ReveiHje  Service 

Income  taxes: 

Sectk>n  355  distributions  by 
U.S.  corporatkxis  to 
foreign  persons; 
treatment;  cross-refererK^; 
commento  due  t>y  11-7- 
96;  published  8-14-96 

UNITED  STATES 
INFORMATION  AGENCY 

Excfiange  visitor  program: 

Two-year  home  country 
physcal  presence 
requirement:  waiver 
requests  by  interested 
U.S.  Government 
agerx^ies;  comments  due 
by  11-4-96;  published  9-5- 
96 
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CFR  CHECKLIST 
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This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

publisfted  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  arxj  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  wtik:h  is  now  available  for  sale  at  ttw  Government  Printing 

Offk». 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  tfie  latest  issue  of  the  LSA  (List  of  CFR  Sectkyts 
Affected),  whk:h  is  revised  montfily. 

The  annual  rate  for  subscriptkxi  to  all  revised  volumes  is  $883.00 
domestK,  $220.75  additkxial  for  foreign  mailing. 
Mail  orders  to  tfie  Superintendent  of  Documents,  Attn:  New  Ordera. 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your  cinrge  orders 
to  (202)  512-22S0. 

TWe  StochNumber 


1.  2  (2  Reseowd) (869-OQ8-00001-1) $4J2S 

3  (1995  Compiohon 
and  Forts  100  and 
101) (84WJ2»-O000a-9) 22.00 


5.50 

26.00 
20.00 


4  (869-028-00003-7) .. 

5  Parte. 

1-699  (869-02»-0000*-5)  .. 

70O-1199 ."...  (869-028-000Ofr-3)  .. 

1200-€nd,  6  (6 
Besewed) (869-028-00006-1) .. 

7  Parts: 

0-26  (869-028-00007-0)  .. 

27-45  (869-028-00008-8)  .. 

46-51  (869-028-00009-6)  .. 

52  (869-028-00010-0)  .. 

53-209 (869-028-00011-8) 17.00 


Feb.  1,  1996 

'Jon.  1,  1996 
Jan.  1,  1996 

Jan.  1,  1996 
Jon.  1,  1996 


25.00        Jon.  1,  1996 


22O0 

11.00 

13.00 

5.00 


210-299 (869-028-00012-6) 

300-399 (869-028-00013-4) 

400-699 (869-028-00014-2) 

700-899 (86W)28-00015-1) 

.900-999 (869-028-00016-9) 

1000-1 199  (869-028-00017-7) 

1200-1499  (86W)28-00018-5) 

1500-1899  (869-028-00019-3) 

1900-1939  (869-028-00020-7) 

1940-1949  (869-028^)0021-5) 

1950-1999  (869-028-00022-3) 

2000-End (869-028-00023-1) 

8  (869-028-00024-0) 

9  Parts: 

1-199  (869-028-00025-8) 

200-End  (869-028-00026-6)  , 

10  Parts: 

0-50  (869-028-00027-4) 30.00 

51-199 (869-028-00028-2) 24.00 

200-399 (869-028-00029-1) 5.00 

400^99 (869-028-0003O-4) 21.00 

500-End  (869-028^)0031-2) 34.00 

.„ (869-028-00032-1) 15.00 


35.00 
17.00 
22.00 
25.00 
30.00 
35.00 
29.00 
41.00 
16.00 
31.00 
39.00 
15.00 

23.00 

30.00 
25.00 


11  „ 

12  Parts: 

1-199  (869-028-00033-9) 

200-219 (869-028-00034-7) 

220-299 (86W)28-00035-5) 

300^499 (869-028-00036-3) 

500-599 (869-028-00037-1) 

600-End  (869-028-00038-0) 

13  (869-028-00039-8) 18.00 

14  Parts: 

1-59  (869-028-00040-1) 34.00 


12.00 
17.00 
29.00 
21.00 
20.00 
31.00 


Jon.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1, 1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 

Jan.  1,  1996 

Jan.  1,  1996 
Jon.  1,  1996 

Jan.  1,  1996 

Jan.  1,  1996 

Jan.  1,  1996 

Jan.  1.  1996 

Jon.  1,  1996 

Jan.  I,  1996 

Jan.  I,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 

Mar.  1,  1996 
Jan.  1.  1996 


Stock  Number 


60-139 (869-028-00041-0) 30.00 

140-199 (869-028-00042-8) nOO 

200-1 199 (869-028-00043-6) 23X10 

1200-End (869-028-0004*^) 16.00 

15  Parts: 

0-299  (869-028^)0045-2) 16.00 

300-799 (869-028-00046-1) 26.W 

800-End  (869-028-00047-9) 18.00 

16  Parts: 

0-149  (869-028^)0048-7)  .. 

150-999 (869-028-00049^)  .. 

1000-€nd (869-028-00050-9)  .. 

17  Parts: 

1-199  (869-028-00052-5)  .. 

200-239 (869-028-00053-3)  .. 

240-End  (869-028-00054-1)  .. 

18PM1S: 

1-149  (869-028-00055-0) 17.00 

150-279 (869-028-00056-8) 12.00 

280-399 (869-028-00057-6) 13.M 

40O-€nd  ....(869-028-00058-4) 11.00 

19  Parts: 

26.00 
23.00 
12.00 

20.00 
35.00 
32.00 


6.50 
19.00 
26.00 

21.00 
25.00 
31.00 


1-140  (869-028^)0059-2)  .. 

141-199 (869-028-0006O-6)  .. 

200-End  (869-028-00061-4)  .. 

20  Parts: 

1-399  (869-028-00062-2)  .. 

400-499 (869-028-00063-1)  .. 

500-End  (869-028-00064-9)  .. 

21  Parts: 

1-99  (869-028-00065-7) 16O0 

100-169 (869-028-00066-5) 22.W 

170-199 (869-028-00067-3) 29.00 

200-299 (869-028-00068-1) 7.00 

50.00 
28.00 
8.50 
30.00 
14.00 


300-499 (869-028-00069-0) 

500-599 (869-028-00070-3) 

600-799 (869-028-00071-1) 

800-1299 (869-028-00072-0) 

1300-End (869-028-00073-8) 

22  Parts: 

1-299  (869-028-00074-6) 

300-End  (869-028-00075-4) 

23  (869^)28-00076-2) 

24  Parts: 

0-199  (869-028-00077-1) 

200-219 (869-028-00078-9) 

220-499 (869-028-00079-7) 

500-«99 (869-028-00080-1) 

700-899 (869-028-00081-9) 

900-1699  (869-028-00082-7) 

1700-€nd (869-028-00083-5) 

25  (869-028-00084-3)  . 


36.00 
24.00 

21.00 


30.00 
14.00 
13.00 
14.00 
13.00 
21.00 
14.00 

32.00 


26  Parts: 

§§1.0-1-1.60  (869-028-00085-1) 21.00 

§§1.61-1.169 (869-028-00086-0) 34.00 

§§1.170-1.300 (869-028-00087-8) 24.00 

§§1.301-1.400 (869-028-00088-6) 17.X 

§§  1.401-1440 (869-028-00089-4) 31.00 

§§1.441-1.500  (869-028-00090-8)  22.00 

§§1.501-1.640 (869-028-00091-6) 21.00 

§§1.641-1.850 (869-028-00092-4) 25.00 

§§1.851-1.907 (86W(28-00093-2) 26.00 

§§1.908-1.1000  (869-028-00094-1) 26.00 

§§1.1001-1.1400  (86W)28-00095-9) 26.00 

§§1.1401-End  .._ (869-028-00096-7) 35.00 


2-29  (869-028-00097-5) 

30-39  (869-028-00098-3) 

40-49  (869-028-00099-1) 

50-299 (869-028-00100-9) 

300-499 (869-028-00101-7) 


28.x 
20.00 
13.00 
14.00 
25.00 


Jan.  1,  1996 


Jan.  1 
Jan.  I, 
Jan.  1. 

Jan.  1, 
Jan.  1. 
Jan.  1, 

Jan.  1. 
Jan.  1, 
Jon.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1. 

Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1. 

Apr.  1, 
Apr.  1. 
Apr.  1, 

Apr.  1. 
Apr.  1, 
Apr  ' 

Apr.  1. 
Apr,  1, 
Apr.  1. 
Apr.  1 
Apr.  1 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 

Apr.  1, 
Apr.  1, 

Apr.  1, 

May  1. 
Moy  1, 
May  I. 
May  1. 
Moy  1, 
Moy  1. 
May  1 

Moy  1. 

Apr  1, 
Apr.  1. 
Apr.  1. 
Apr.  ;. 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr  1. 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 


996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 
996 
996 
996 
996 
996 

996 

996 

996 

996 
996 
996 
996 
996 
996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 


VIU 


Federal  Register  /  Vol.  61.  No.  209  /  Monday,  October  28,  1996  /  Reader  Aids 


Federal  Registra-  /  Vol.  61,  No.  209  /  Monday,  October  28,  1996  /  Reader  Aids 


IX 


THto 


Stock  NtMnftMT 


TMto 


Number 


500-599 (869-028-00102-5) 

600-End  (869-028-00103-3) 


6.00 
8.00 


27  Parts: 

1-199  (86W)28-O0104-1) 44.00 

200-€nd  (869^)28-00105-0) 13.00 

28  Parts:  

1-42  (869-O28-0O106-8) 35.00 

43-end  (869-028-00107-6)  30.00 

29  Parts: 

0-99  (869-028-00108-4) 2C,J0O 

100-499 (86W)2M)0109-2) 12.W 

500-899 (869-028-001 10-6) 48.00 

900-1899  (869-028K)01 1 M) 20.00 

•1900-1910  (§§1909  to 

1910.999)  (869-028-001 12-2) 43.00 

1910  (§§1910.1000  to 

end)  (86W)26-00115-4) 22.00 

1911  1925  (869-028-00114-9) 19O0 

1926 (869-028-00115-7) 30.00 

192/-£ncJ (869-026-001 1»-9) 36J)0 

30  Parts: 

1-199  (869-028-00117-3)  . 

200-699  (869-028-00118-1)  .. 

700-€nd  (869-028-00119-0)  .. 

31  Parts: 

0-199  (869-028-00120-3)  .. 

•200-£na  (869-028-00121-1)  .. 

32  Parts: 

1-39,  Vo(.  1 15.00 

1-39,  Vol.  il 19.00 

1-39,  Vol.  Ml  18.00 


33.00 
26.00 
38.00 

20.00 
33.00 


1-190  (869-028-00122-0) 

191-399  (869-028-00123-^) 

400-629 (869-028-0012i>-6) 

630-69O   (869-028-00125-4) 

700-799 (869-028-00126-2) 

800-£nd  (869-028-00127-1) 


42.x 
50.00 
34.00 
14.00 
28.00 
28.00 


33  Parts: 

1-124  (869-026-00130-8) 20.00 

125-199  (869-026KM131-6) 27.W 

200-tnd  (869-028-00130-1) 32.00 

34  Parts: 

1-299  (869-O2ft-00131-9)  .. 

300-399  (869-028-00132-7)  .. 

400-£nd  (869-026-00135-9)  .. 


35  (869-028-00134-3) 

36  Parts 

1-199  (869-028-00135-1) 

200-€nd  (869-028-00136-0) 

37  (869-028-00137-8) 

38  Parts: 

0-17  (869-026-00140-5) 

•lft-£nd  (869-028-00139^) 

38  (869-028-00140-8) 


27.00 
27.00 

37.ra 

15.00 


30.00 
38.00 

23.00 


40  Parts: 

1-51  (869-028-00141-6) 50.00 

52  (869-026-00144-8) 39O0 

53-59  (869-026-00145-6) 11.00 

60  (869-026-00146-4)  36.00 

61-71   (869-O2&-00145-9) 47.00 

72-85  (869-026-00148-1)  41.00 

81-85  (869-028-00147-5) 31.00 


86  (869-026-00149-9) 

87-135 (869-028-0014^1) 

•136-149  (869-028-00150-5) 

150-189 (869-026-00151-1) 

190-259 (869-028-00152-1) 

260-299 (86W)26-O015J-7) 

300-399  (869-026-00154-5) 


40.00 
35.00 
35O0 

25.ra 

22.00 
40.00 
21.00 


*Apr. 
Apr. 

Apr. 
Apf. 

■wy 
Jiiy 

Ju»y 
Jufy 

■wy 

>iy 

July 
-My 
July 
Juty 

July 
July 
July 

July 
July 

2July 

2July 

2July 

July 

July 

July 

sjuly 

July 

July 

Jufy 
July 
July 

July 
July 
July 

July 


20.00 
48.00 

24.00        July 


July 
JuN 


July 
July 

July 


July 
July 

July 

July 
July 
Jufy 
Ju^ 
July 
July 
July 
July 
July 
July 
July 


990 
996 

996 
996 

996 
996 

996 
996 
996 
996 

996 

995 
996 
996 
995 

996 
996 
996 

996 
996 

984 
984 
984 
996 
996 
996 
991 
996 
996 

995 
995 
996 

996 
996 
995 

996 

996 
996 

996 

995 
996 

996 


996 
995 
995 
995 
996 
995 
996 
995 
996 
996 
995 
996 
995 
995 


40(M24 (869-(J28-O01S5-6) 33X)0 

425-499 (869^^06-00156-1) 30.00 

700-789 (869-028-00157-2) 33.00 

790-End  (869-028-00158-7) 19.00 

41Chaf>t*rs: 

1,  1-1  to  1-10 13J)0 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 1400 

7  6.00 

8 4.50 

9 13O0 

10-17  ...._ 9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 _ 13J0 

18,  Vol.  HI,  Ports  20-52 13.00 

19-100  13O0 

•1-100 (869-028-00159-9) 12O0 

•101  (869-028-00160-2) 36.00 

102-200 (869-028-00161-1) 17.00 

•201-€nd  (869-028-00162^ 17O0 

42  Pans: 

1-399  „ (869-026-00163-4)  .. 

400-429 (86W)26-00164-2)  .. 

430-£nd  (869-026-00165-1)  .. 

43  Parts: 

1-999  (869-026-00166-9)  .. 

1000-3999  (869-O26-00167-7)  .. 

4000-End (869-026-00168-5)  .. 


26.00 
26.00 
39.00 

23.00 
31.00 
15.00 

(869-026-00169-3) 24.00 


45  Parts: 

1-199  (869-022-00170-7)  .. 

200-499 (869-026-00171-5)  .. 

500-1199  (869-026-00172-3)  .. 

1200-€nd (86W)26-00173-1)  .. 

46  Parts: 

1-40  (869-026-00174-0)  .. 

41-69  (869-026-00175-8)  .. 

70-89  (86W)2^4]0176-6)  .. 

90-139 (869-026-00177-4)  .. 

140-155 (869-026-00178-2)  .. 

156-165 (86W)26-00179-1)  .. 

166-199 (869-026-00180^)  .. 

200-499 (869-026-00181-2)  .. 

500-End  (869-026-00182-1)  .. 

47  Parts: 

0-19  (869-026-00183-9)  .. 

20-39  (869-026-00184-7)  .. 

40-69  (869-026-00185-5)  .. 

70-79  (869-026-00186-3)  .. 

80-€nd  (869-026-00187-1)  .. 

48Ct)aptsrs: 

1  (Ports  1-51)  (869-026-00188-0) 39.00 

1  (Ports  52-99)  (869-026-00189-8) 24.00 

2  (Ports  201-251) (869-026-00190-1) 17.00 

2  (Ports  252-299) (869-026-00191-0) 13.00 

3-6 (869-026-00192-8) 2300 

7-14  ....: (869-026-00193-6) 28.00 

15-28  (869-026-00194-4) 31.00 

29-€nd  (869-026-00195-2) 19.00 

49  Parts: 

1-99  (869-026-00196-1)  .. 

100-177 (869-026-00197-9)  .. 

178-199 (869-026^)0198-7)  .. 

200-399 (869-026-00199-*)  .. 

400-999 (869-026-00200-2)  .. 

1000-1199  (869-026-00201-1)  .. 

1200-€nd (86W)26-00202-9)  .. 


22.00 
14.00 
23.00 
26.00 

21.00 
17.00 
8.50 
15.00 
12.00 
17.00 
17.00 
19.00 
13.00 

25.00 
21.00 
14.00 
24.00 
30.00 


50 

1-199  (869-026-00203-7) 

200-699 (869-026-00204-5) 

600-£nd  (869-026K)0205-3) 


2500 
34.00 
22.00 
XM 
40J)0 
18O0 
15.00 

26.00 
22.00 
27.00 


Jutyl 

,  1996 

JuJyl 

,1995 

Julyl 

,  1996 

Julyl 

,1996 

JJuly  1 

,  1984 

JJuly  1 

,1984 

3July  1 

,  1984 

sjuly  1 

,  1984 

3July  1 

,  1984 

iJuly  1 

,  1984 

iJuly  1 

,1984 

JJuly  1 

,  1984 

iJuly  1 

,  1984 

JJuly  1 

,  1984 

3July  1 

,  1984 

Julyl 

,  1996 

Julyl 

,  1996 

Julyl 

,  1996 

Julyl 

,  1996 

0:t.  1 

,1995 

Oct.  1 

,1995 

Oct.  1 

,  1995 

Oct.  1 

,1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,1995 

Oct.  1 

.  1995 

Oct.  1 

,1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

.  1995 

Oct.  1 

,  1995 

Oct.  1 

,1995 

Oct.  1 

,  1995 

Oct.  1 

,1995 

Oct.  1 

,  1995 

Oct.  1 

,1995 

Oct.  1 

,1995 

Oct.  1 

.  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

Oct.  1 

,  1995 

TWt  Stock  Numbw 

CFR  Index  and  Findngs 
Aids „ (869-028-00051-7) 35O0        Jon.  1,  1996 

Corrvtefe  1996  CFR  set 883W)  1996 

Microfiche  CFR  Edition; 

Subscription  (moled  OS  issued) .^....  264.00  1996 

Individuol  copies lOO  1996 

Complete  set  (one-time  moling) 264.00  1995 

Complete  set  (one-time  maing) 244.00  1994 

'Because  Title  3  is  an  artnud  compialion,  tt»  volume  and  cM  previoui  volumes 
stxxM  be  retained  «  a  permanent  reierence  source. 

21be  JJy  1,  1965  ediion  of  32  CF6  Ports  1-189  contains  a  note  onty  lor 
Parts  1-39  mduave.  For  the  lUi  text  oi  Itie  Deteme  AcquisMion  ResMcrtions 
In  Parts  1-39,  consult  Itw  tlvee  cn  volumes  issued  as  ol  July  1,  1964,  containing 

>The  A4y  1,  1965  e<ftion  of  41  CFB  Chapters  1-100  contains  a  rK>le  only 
fa  Chapters  1  to  49  inclusive.  Fa  the  IvJ  text  of  procurement  regtialions 
In  Choplers  1  to  49,  consJt  the  eleven  CFR  volumes  issued  as  of  Jily  1, 
1964  conloinng  ItKMe  ctupters. 

*No  amendments  to  tNs  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Ma.  31,  1996.  The  CFR  volume  issued  Apr!  1,  1990,  should  be 
retained 

^No  amendments  to  this  volume  were  promulgated  during  the  period  July 
I,  1991  to  June  30,  1996.  The  CFR  volume  issued  Juty  1.  1991,  should  be  retained. 


Order  Nowl 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  informati<Hi  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  aniTED  STATES 

GOVERPiMEfST  MAfSUAL 

1996/97 

1 

v-c^  -■ 


■•*^;.- 


-y^cvu  \eCi-\\ 


<96  per  copy 


gs 


Charge  your  order, 
tt's  easy! 


PUBUOTKMS  *  IVKOCMS  •  afiCTWMC  mOOUCTS 
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applicat)iNty  arxJ  legal  effect,  most  of  which 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart966 

[Docket  No.  FV9e-e66-2  IFR] 

Tomatoes  Grown  In  Florida;  Partial 
Exemption  From  the  Handling 
Regulation  for  Single  Layer  and  Two 
Laysr  Place  Packed  Tomatoes 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
provides  an  exemption  to  the  pack  and 
container  requirements  currently 
prescribed  under  the  Florida  tomato 
marketing  order.  The  marketing  order 
regulates  the  handling  of  tomatoes 
grown  in  Florida  and  is  administered 
locally  by  the  Florida  Tomato 
Ck>mmittee  (Committee).  This  rule 
exempts  shipments  of  single  layer  and 
two  layer  place  packed  tomatoes  from 
the  container  net  weight  requirements 
imder  the  marketing  order.  This  rule 
will  facilitate  the  movement  of  single 
layer  and  two  layer  place  packed 
tomatoes  and  should  improve  returns  to 
producers  of  Florida  tomatoes. 
DATES:  Effective  October  30, 1996; 
comments  received  by  November  29, 
1996  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  room  2525-nS,  P.O.  Box  96456, 
Washington.  DC  20090-6456.  Fax  # 
(202)  720-5698.  All  comments  should 
reference  the  dodcet  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regvdar 
business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Aleck  Jonas,  Marketing  Specialist, 
Southeast  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883-2276;  telephone:  (941)  299-4770, 
or  FAX:  (941)  299-5169;  or  Mark 
Slupek,  Marketing  Order 
Administration  Branch,  F&V.  AMS, 
USDA.  room  2525-S,  P.O.  Box  96456, 
Washington,  E)C  20090-6456:  telephone: 
(202)  205-2830,  or  FAX:  (202)  720- 
5698.  Small  businesses  may  request 
information  on  compliance  vdth  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Chtler  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456.  room 
2525-S.  Washington.  DC  20090-6456; 
telephone  (202)  720-2491;  Fax  #  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  125  and  Order  No.  966  (7  CFR  Part 
966).  both  as  amended,  regulating  the 
handling  of  tomatoes  grown  in  Florida, 
hereinafter  referred  to  as  the  order.  The 
order  is  effective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conrormance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effiect.  lliis  rule  will 
not  preempt  any  State  or  local  laws, 
regiUations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 


later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  handlers 
of  tomatoes  who  are  subject  to 
regulation  under  the  order  and 
approximately  90  producers  of  tomatoes 
in  the  regulated  area.  Small  agricultural 
service  firms,  which  include  handlers, 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
aimual  receipts  are  less  than  $500,000. 
The  majority  of  handlers  and  producers 
of  Florida  tomatoes  may  be  classified  as 
small  entities. 

This  rule  exempts  shipments  of  single 
layer  and  two  layer  place  packed 
tomatoes  bom  container  net  weight 
requirements  ciurently  specified  under 
the  order.  Place  packing  requires  a 
certain  nimd>er  of  tomatoes  to  fill  a 
container,  making  it  difficult  to  meet 
established  weight  requirements. 
Tomatoes  are  packed  in  one  or  two 
layers,  which  some  industry  members 
beUeve  is  superior  to  the  bulk  container 
pack.  Place  packing  is  labor  intensive, 
with  most  of  the  packing  being  done  by 
hand,  but  it  allows  handlers  to  ship 
higher  colored,  more  mature  tomatoes. 
Place  packed  tomatoes,  which  are 
shipped  from  many  domestic  and 
foreign  growing  areas,  currently 
maintain  a  strong  maricet  share. 

This  exemption  is  the  same  as  granted 
for  specialty  packed  red  ripe  tomatoes 
and  yellow  meated  tomatoes.  This 
exemption  appears  to  be  the  most  viable 
alternative  to  present  requirements 
because  it  facilitates  the  use  of  place 
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packing  in  Florida,  and  provides 
handlers  an  additional  shipping  option. 
Also,  while  we  lack  sufficient 
information  necessary  to  quantify  these 
benefits  at  this  time,  we  beUeve  that  this 
exemption  will  be  beneficial  to  the 
industry.  After  the  industry  operates 
under  the  relaxed  requirements  for  a 
time,  additional  information  will  be 
available.  Because  the  exemption  and 
the  packing  techniques  required  affect 
both  small  and  large  handlers  equally, 
both  will  benefit  proportionally  firom 
the  exemption.  Therefore,  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Under  the  Florida  tomato  marketing 
order,  tomatoes  produced  in  the 
production  area  and  shipped  to  fresh 
market  channels  are  required  to  meet 
certain  handling  requirements.  These 
requirements  include  minimum  grade, 
size,  and  pack  and  container 
specifications. 

This  interim  final  rule  revises 
§  966.323  paragraph  (d)  of  the  rules  and 
regulations  to  make  single  layer  and  two 
layer  place  packed  tomatoes  exempt 
from  the  current  net  weight 
requirements.  This  exemption  is  the 
same  as  granted  for  specialty  packed  red 
ripe  tomatoes  and  yellow  meated 
tomatoes.  Tlie  exemption  is  from  net 
weight  only.  The  tomatoes  are  still 
subject  to  all  other  provisions  of  the 
handling  regulation,  including 
estabUshed  grade,  size,  pack,  and 
inspection  requirements.  The 
Ck>mmittee  met  September  5, 1996.  and 
unanimously  recommended  this  change. 

Section  966.52  of  the  Florida  tomato 
marketing  order  provides  authority  for 
the  modification,  suspension,  and 
termination  of  regulations.  Section 
966.323(a)(3)(i)  of  the  order's  rules  and 
regulations  defines  the  net  weight 
container  requirements.  These 
requirements  specify  that  all  tomatoes 
be  packed  in  containers  of  10.  20.  and 
25  pound  designated  net  weights.  The 
net  weight  cannot  be  less  than  the 
designated  weight  or  exceed  the 
designated  weight  by  more  than  two 
pounds. 

Most  tomatoes  from  Florida  are 
shipped  at  the  mature  green  stage,  and 
are  packed  in  volume  fill  containers. 
When  volume  fill  containers  are  packed, 
the  tmnatoes  are  placed  by  hand  or 
machine  into  the  container  until  the 
required  net  weight  is  reached.  This 
procedure,  by  design,  works  well  wrfaen 
packing  to  meet  a  specified  weight. 


In  contrast,  it  is  very  difficult  to  pack 
to  a  specified  weight  when  place 
packing  in  a  single  layer  or  two  layer 
pack.  Place  packing  a  container  requires 
a  fixed  number  of  tomatoes  to  fill  the 
container.  In  place  packing,  the 
tomatoes  are  packed  in  layers,  with  the 
fill  determined  by  the  size  of  the  tomato, 
dimensions  of  the  container,  and  the 
way  the  tomatoes  are  positioned  in  the 
box.  To  facilitate  this  type  of  pack,  most 
handlers  use  plastic  cells,  cardboard 
partitions,  or  trays  to  position  the 
tomatoes.  The  majority  of  place  packed 
tomatoes  are  sold  by  coimt  per  container 
rather  than  by  weight. 

Throughout  the  harvesting  season,  the 
weight  of  equal  size  tomatoes  may  vary 
dramatically.  When  tomatoes  are  place 
packed  into  a  container,  the  handler 
cannot  add  extra  tomatoes  if  the 
container's  net  weight  is  light.  Because 
the  tomatoes  are  packed  in  layers,  when 
a  layer  is  complete  there  are  no  spwces 
for  adding  additional  tomatoes. 
Similarly,  when  the  tomatoes  are  heavy, 
the  handler  cannot  remove  a  tomato  to 
meet  a  maximiun  weight  requirement. 
Buyers  expect  a  full  pack  with  no 
spaces,  and  a  missing  tomato  could 
result  in  a  loose  pack  which  could  allow 
shifting  or  bruising  during  transport. 

The  Committee  made  this 
recommendation  to  overcome  this 
problem  and  allow  the  industry  to 
develop  this  market.  This  change  allows 
the  industry  to  place  pack  single  layer 
and  two  layer  packs  exempt  from  the 
current  net  weight  requirement^ 
However,  all  omer  packs  must  continue 
to  meet  the  requirements. 

Single  layer  and  two  layer  place 
packed  tomatoes  are  common  in  today's 
markets.  Many  tomato  growing  areas 
within  the  United  States  utili^  them,  as 
do  most  shippers  of  Mexican  tomatoes. 
Buyer  demand  for  this  type  of  container 
is  well  established.  Tomatoes  packed  in 
single  layer  and  two  layer  containers 
have  a  strong  market  share.  Some 
Committee  members  stated  that  this 
pack  provides  a  superior  presentation  of 
the  tomatoes  when  compared  to  the 
bulk  net  weight  container.  Committee 
members  beUeve  that  Florida  tomato 
shippers  can  compete  well  in  this 
market. 

Another  advantage  of  the  place  pack 
is  that  a  more  mature  tomato  can  be 
shipped  if  desired.  The  Committee 
expressed  interest  in  beginning  to  ship 
a  higher  colored,  more  matiue  tomato. 
Volimie  packing  such  a  tomato  could 
cause  bruising  or  other  damage.  Place 
packing  in  single  layer  or  two  layer 
packs  would  prevent  damage  and  help 
a  matiue  tomato  arrive  at  market  in  good 
condition. 


The  Committee  is  focusing  on  ways  to 
continue  to  be  competitive,  develop 
new  markets,  and  increase  grower 
returns.  The  Committee  believes  this 
change  will  provide  the  industry  Mrith 
more  flexibility  and  additional 
marketing  opportuniHes. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  tomatoes, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
Since  the  Act  does  not  authorize  the 
imposition  of  f>ack  or  container 
requirements  on  imports,  even  when 
such  requirements  are  in  effect  under  a 
domestic  marketing  order,  no  change  is 
necessary  in  the  tomato  import 
regulations  as  a  result  of  this  action. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  available  information,  it  is  foimd 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
efiisctuate  the  declared  policy  of  the  Act. 

This  rule  invites  comments  on  an 
exemption  to  the  pack  and  container 
requirements  currently  prescribed  under 
the  Florida  tomato  marketing  order.  Any 
comments  received  will  be  considered 
prior  to  finalization  of  this  riile. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  caiise 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  efEsctive 
date  of  this  rule  until  30  days  after 
pubUcation  in  the  Federal  Regirter 
because:  (1)  This  action  provides  an 
exemption  to  container  requirements 
currently  in  effect  for  tomatoes  grown  in 
Florida:  (2)  Florida  tomato  handlers  are 
aware  of  this  action  that  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting,  and  they 
wiU  need  no  additional  time  to  comply 
with  the  exemption  requirements;  (3) 
Florida  tomato  shipments  begin  October 
10;  and  (4)  this  rule  provides  a  30-day 
conunent  period  and  any  conunents 
received  will  be  considered  prior  to 
finalization  of  this  riile. 

lisl  ofSal^ecta  ia  7  CFR  Part  966 

Marketing  agreements,  Rep<»ting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  966  is  amended  as 
follows: 
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PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

AudMHity:  7  U.&C  601-674. 

2.  Section  966.323  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

1968.323    HMidIng  ragulalions 

•        •        •        •        • 

(d)  Exemption.  (1)  For  types.  The 
following  types  of  tomatoes  are  exempt 
from  the  regulations  in  this  part: 
Elongated  types  commonly  referred  to 
as  pear  shaped  or  paste  tomatoes  and 
induding  but  not  limited  to  San 
Marzano,  Red  Top,  and  Roma  varieties; 
cerasiform  type  tomatoes  commonly 
referred  to  as  cherry  tomatoes; 
hydroponic  tomatoes;  and  greenhouse 
tomatoes.  Specialty  packed  red  ripe 
tomatoes,  yellow  meated  tomatoes,  and 
single  layer  and  two  layer  place  packed 
tomatoes  are  exempt  from  the  container 
net  weight  requirements  specified  in 
paragraph  (a)(3)(i)  of  this  section,  but 
miist  meet  the  other  requirements  of  this 
section. 


Dated:  October  22, 1996. 
SharoB  Bomer  Laiuitsan, 

Acting  Dinctor,  Fruit  and  Vegetable  Division. 
(FR  Doc  96-27724  Filed  10-28-96:  8:45  am] 
■aisM  COOK  a4io-«s-p 


7CFR  Part  1070 
PA-06-11] 

Mlik  In  tha  Iowa  Marfcating  Araa; 
Ravlalon  of  Pool  Supply  Plant 
Shipping  Paroantaga 

AOENCY:  Agricultvtral  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  document  reinstates 
certain  provisions  of  the  Iowa  Federal 
milk  order  indefinitely  for  the  months  of 
September  through  November, 
beginning  with  October  1996  milk 
deliveries,  and  revises  other  provisions 
for  the  months  of  December  1996 
through  March  1997.  This  action 
increases  the  percentage  of  a  supply 
plant's  receipts  that  must  be  delivered 
to  fluid  milk  plants  to  qualify  a  supply 
plant  for  pooling  under  the  Iowa  Fedwal 
milk  order.  The  applicable  percentage 
will  be  increased  by  5  percentage 
points,  bom  30  percent  to  35  percent, 
for  the  months  of  September  through 
November,  and  by  10  percentage  points. 
bom  20  percent  to  30  percent,  for  the 
months  of  E)eoember  1996  through 
March  1997.  The  revision  is  being  made 


in  response  to  a  request  by  a  distributing 
plant  that  is  regulated  under  the  order. 
This  action  is  necessary  to  assure  an 
adequate  supply  of  milk  for  fluid  tise. 
EFFECTIVE  DATES: 

1.  Amendment  number  1  is  efiisctive 
October  1, 1996. 

2.  Amendment  number  2  is  efiisctive 
October  1, 1996,  and  applies  October  1, 
1996,  through  November  30, 1996.  and 
for  the  September  through  November 
period  thereafter. 

3.  Amendment  mmiber  3  is  efiisctive 
December  1, 1996.  through  March  31. 
1997. 

4.  Amendment  number  4  is  effective 
April  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist.  USDA/ AMS/Di vision.  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456.  (202)  720-2357. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Revision  of  Rule: 
Issued  August  26, 1996;  published 
September  4, 1996  (61  FR  46571). 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  efiiact.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  ordet  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  request  a 
modification  of  an  order  or  an 
exemption  frt>m  the  order.  A  handler  is 
afforded  the  opportrmity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  pwtition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jiuisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  document  reinstates  the  pool 
supply  plant  shipping  percentage  of  35 
percent  imder  the  Iowa  order  for  the 


period  October  1  through  November  30, 
1996,  and  the  September  through 
November  period  thereafter.  A 
reduction  from  35  to  30  percent  was 
issued  in  1990  (55  FR  41504,  published 
October  12. 1990)  effiactive  October  12, 
1990,  for  an  indefinite  period.  This 
action  increases  the  percentage  by 
reinstating  the  original  percentage  of  35, 
thus  eliminating  the  prior  1990  action. 
The  prc^xised  rule  for  this  action  (61  FR 
46571,  published  September  4, 1996) 
incorrectly  stated  that  the  current 
percentage  for  the  months  of  September 
through  November  was  35  and  would 
have  been  increased  to  45. 

The  current  issue  of  the  Code  of 
Federal  Regulations  (CFR)  shows  the 
percentage  requirements  to  be  35 
percent  for  September  through 
November  and  20  percent  for  December 
through  August  because  a  temporary 
change  (e.g.,  35  percent  to  30  percent) 
is  not  printed  in  the  CFR 

Small  Business  Consideratioii 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultiual  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "smaU 
business"  if  it  has  fewer  than  500 
employees.  For  the  piuposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farms.  For  purposes 
of  determining  a  handler's  size,  if  the 
plant  is  part  of  a  larger  company 
operating  miUtiple  plants  that 
collectively  exc»ed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

The  supply  plant  shipping  percentage 
provisions  are  being  increased  in  the 
order  to  assure  an  adequate  supply  of 
milk  for  the  fluid  market.  It  is  expected 
that  producers  and  their  handlers  who 
share  in  the  benefits  of  the  higher- 
valued  fluid  uses  of  the  market  through 
their  participation  in  a  marketwide  pool 
should  be  required  to  help  supply  milk 
to  fluid  milk  distributing  plants  when 
additional  supplies  are  needed.  As  a 
result  of  this  expectation,  order 
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provisions  based  on  testimony  and  data 
presented  at  a  public  bearing  in  which 
all  interested  parties  wrere  encouraged  to 
participate  were  promulgated  and 
approved  by  at  least  two-thirds  of  the 
dairy  farmers  whose  milk  was  pooled 
under  the  Iowa  order. 

The  Iowa  order  provides  that  the  pool 
supply  plant  shipping  percentages  in 
the  order  may  be  increased  or  reduced 
by  the  Director  of  the  Dairy  Division. 
Agricultural  Marketing  Service,  to 
assure  that  an  adequate  supply  of  milk 
will  be  made  available  to  distributing 

Slants,  or  to  avoid  excessive  costs  of 
auling  and  handling  milk  that  may  be 
moved  to  distributing  plants  only  to 
pool  plentiful  supplies  of  producer 
milk. 

For  the  month  of  July  1996.  2,995 
dairy  farmers  were  producers  under  the 
Iowa  milk  order.  Oflheae.  all  but  23 
would  be  considered  small  businesses, 
having  under  326,000  pounds  of 
production  for  the  month.  Of  the  dairy 
farmers  in  the  small  business  category, 
2,389  produced  imder  100,000  pounds 
of  milk,  533  produced  between  100,000 
and  200,000,  and  50  produced  between 
200.000  and  326,000  pounds  of  milk 
during  July  1996. 

The  reports  filed  on  behalf  of  the 
sUghtly  more  than  20  milk  handlers 
pooled,  or  regulated,  under  the  Iowa 
order  in  July  1996  were  filed  for 
individual  establishments  that,  for  the 
most  part,  would  meet  the  SB  A 
definition  of  a  small  business,  having 
less  than  500  employees.  However,  most 
of  these  establishments  are  ptui  of  larger 
businesses  that  operate  multiple  plants 
and  meet  the  definition  of  large  entities 
on  that  basis. 

This  revision  will  increase  the 
percentage  of  milk  receipts  that 
handlers  are  required  to  move  to  fluid 
milk  distributing  plants.  Some  handlers 
may  choose  to  move  increased  volumes 
of  their  milk  supplies  from 
manufacturing  uses  to  fluid  use  in  order 
to  assure  that  all  of  their  producer  milk 
supplies  will  be  able  to  share  in  the 
benefits  of  the  marketwide  pool.  Other 
handlers  may  elect  to  not  pool  some  of 
their  producer  milk  supplies  rather  than 
ship  more  milk  to  distributing  plants. 
Still  others  may  already  be  moving  as 
much  as  they  will  be  required  to  move 
under  increased  percentages  and  will  be 
una^ected  by  the  revision. 

If  the  shipping  percentages  are  not 
increased,  the  distributing  plant 
operator  requesting  the  revisions,  a  large 
entity  based  on  its  multiple  plant 
operations,  may  not  be  able  to  obtain  an 
adequate  supply  of  milk  at  a 
competitive  price  to  meet  its  needs.  The 
handlers  from  whom  the  distributing 
plant  handler  would  be  most  likely  to 


receive  incrassed  shipments  are  also,  for 
the  most  part,  large  entities. 

This  revision  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Mari^eting 
Agreement  Act  and  the  provisions  of 
§  1079.7(b](l)of  the  Iowa  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  RegieUIr  (61 
FR  46571)  concerning  a  proposed 
increase  in  the  percentage  of  a  supply 
plant's  receipts  that  must  be  delivered 
to  fluid  milk  plants  to  qualify  a  supply 
plant  for  pooling  under  the  Iowa  Federal 
milk  order.  The  revisions  were  proposed 
to  be  effective  for  the  months  of 
September  1, 1996,  through  March  31, 
1997.  The  public  was  affivded  the 
opportimity  to  comment  on  the 
proposed  notice  by  submitting  written 
data,  views,  and  arguments  by 
September  11,  1996. 

Two  comments  supporting  and  one 
opposing  the  proposed  revision  were 
received. 

Stateaient  of  ConsideratiaB 

After  consideration  of  aU  relevant 
material,  including  the  proposal  set 
forth  in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  supply  plant 
shipping  percentage  set  forth  in 
§  1079.7(b)  of  the  Iowa  Federal  milk 
order  should  be  increased  by  5 
percentage  points,  from  30  percent  to  35 
percent  for  the  months  of  September 
through  November,  effective  October  1, 
1996,  and  should  be  increased  by  10 
percentage  p>oints,  from  20  percent  to  30 
p>ercent,  for  the  months  of  December 
throu^  March. 

An  uicrease  of  10  percentage  points  to 
the  supply  plant  shipping  percentages 
for  the  months  of  September  1996 
through  March  1997  was  proposed  by 
Anderson-Erickson  Dairy  Company  (A- 
E),  a  proprietary  distributing  plant  that 
is  regulated  under  the  order.  The 
handler  contends  that  the  increase  in 
the  shipping  standard  is  necessary  tO 
bring  forth  an  adequate  supply  of  fluid 
milk  for  fluid  use. 

According  to  A-E,  the  handler  has 
been  and  is  willing  to  pay  the 
announced  market  price  for  milk,  which 
includes  over-order  premiums.  A-E 
states  that  the  higher-valued  uses  of 
fluid  milk  are  not  being  shared  in  the 
pool.  Thus,  fluid  milk  is  not  being  made 
available  to  A-E  at  a  market  price  which 
can  retain  A-E's  competitiveness.  The 
handler's  comments  state  that  the 
federal  order  for  Iowa  has  at  least 
temporarily  ceased  performing  its 
statutorily-mandated  functions  because 
it  is  not  equalizing  payments  to 
producers  and  simultaneously  is  not 
assuring  the  delivery  of  fluid  milk  to 
fluid  handlers.  In  the  absence  of 


increased  shipping  peromtages,  A-E 
urged  the  Seoetary  immediately  to 
suspend  (or  terminate)  the  pridiu 
provisions  of  the  Iowa  order  imtilsuch 
time  as  the  pricing  actually  results  in 
uniform  prices  to  i»oducers  and  in  the 
delivery  of  fluid  milk  to  fluid  plants. 
Comments  received  from  Hy-Vee  Food 
Stores,  Inc.,  of  West  Des  Moines,  Iowa, 
support  A-E's  request  for  an  increase  in 
the  percentage  of  a  pool  supply  plant's 
receipts  to  be  shipped  to  fluid  milk 
plants. 

Beatrice  Cheese,  Inc.,  is  a  proprietary 
manufacturer  of  dairy  products  in 
Fredericksbiirg,  Iowa,  that  markets  milk 
for  eight  small  cooperatives  located  in 
Northeast  Iowa  and  Southeast 
Miimesota.  Beatrice  also  has  its  own 
supply  of  milk  from  nonmember 
producers.  Beatrice  Cheese,  Inc. 
strongly  opposes  the  shipping 
percentage  increases  proposed  by  A-£ 
Dairy.  Bmtrice  claims  to  have  supplied 
A-E,  on  a  monthly  basis,  with  what 
Beatrice  estimates  to  be  about  fifty 
percent  of  A-E's  needs.  Beatrice  also 
supplies  milk  to  pool  distributing  plants 
regulated  under  another  Federal  order  at 
a  level  they  claim  meets  or  exceeds 
current  order  supply  plant  shipping 
percentages.  Beatrice  contends  that  they 
are  supplying  the  pool  distributing 
plants  in  the  marketing  area  with  more 
than  a  fair  share  of  the  milk  pooled  by 
Beatrice.  According  to  Beatrice,  if 
additional  supplies  were  available  to  be 
shipped  to  A-E  without  creating  a 
financial  Inuden  on  Beatrice,  Beatrice 
would  be  fulfilling  A-E's  needs,  but 
these  additional  supplies  are  not 
available.  Based  on  recent  Class  I  use 
percentages,  Beatrice  contends  that  if 
the  45  percent  shipping  requirement 
were  adopted,  excessive  milk  supplies 
could  be  required  to  be  shipped  to 
bottlers,  necessitating  uneconomic 
shipments  back  to  other  milk  users. 
Beatrice  states  that  the  proposed 
shipping  requirements  would  put-imjust 
financial  pressures  on  Beatrice,  creating 
a  competitive  disadvantage  for  its  dairy 
farmers.  Since  January  1996,  Beatrice 
claims,  it  has  incurred  a  substantial 
financial  loss  due  to  current  shipping    - 
requirements,  given  the  absence  of 
hauling  credits  under  Order  79.  Beatrice 
states  diat  it  may  be  necessary  for  pool 
distributing  plants  to  go  outside  their 
normal  procurement  avenues  to 
purchase  the  extra  milk  they  require  at 
ciurent  market  prices,  without  using  the 
Federal  Order  system  to  force 
shipments. 

Market  data  show  that  the  Class  I 
percentage  of  milk  pooled  in  the  Iowa 
marketing  area  since  March  1996  has 
been  significantly  higher  than  for  the 
same  periods  in  several  preceding  years. 
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For  the  months  of  June  through  August 
1996,  the  percenti^  of  pool  milk  lued 
in  Class  I  has  increased  over  the  average 
of  the  same  months  of  1993-95  by  an 
average  of  10.5  percentage  points.  The 
average  increase  has  grown  from  9.3 
percentage  points  for  June  1996 
compared  with  June  1993-95.  to  12.7  for 
August  1996  over  August  1993-05. 
Although  some  of  the  increase  in  the 
Class  I  utilization  percentage 
undoubtedly  reflects  the  effect  of 
customarily-pooled  milk  that  was  not 
pooled  because  of  Class  Dl  and  Class  m- 
A  pricing  difiiarences,  these  numbers 
still  indicate  that  the  supply  of  milk 
available  to  the  fluid  market  has 
declined  in  recent  months.  This  revision 
to  increase  the  percentage  of  a  supply 
plant's  receipts  that  must  be  deliverml 
to  fluid  milk  plants  to  qualify  a  supply 
plant  for  pooling  imder  the  Iowa  Federal 
milk  order  is  necessary  to  attract  an 
adequate  supply  of  milk  for  fluid  use 
due  to  the  increasing  percentage  of  milk 
used  in  Class  I. 

Although  the  proposed  revision 
published  September  4. 1996  (61  FR 
46571)  discussed  the  possibility  of 
increasing  the  applicable  percentage 
from  35  percent  to  45  percent  for  the 
months  of  September  through  November 
1996,  the  e£Eeictive  shipping  percentage 
for  that  period  previously  had  been 
lowered  to  30  percent  on  October  12, 
1990  (55  FR  41504).  According  to 
maricet  data,  however,  it  appears  that  a 
reinstatement  of  the  35-percent  shipping 
percentage  would  be  appropriate  to 
bring  forUi  an  adequate  supply  of  milk 
for  fluid  use.  Such  a  percentage  is  also 
within  the  10-percent  revision 
limitation  provided  for  within  the  order 
while  the  proposed  45  percent  level 
would  be  greater  than  that  allowable 
under  the  10  percentage  point  increase 
limitation  (§  1079.7(b)(  1)).  Furthermore, 
the  market  data  indicates  that  a  40 
percent  standard  would  provide  an 
excess  of  Class  I  milk.  Finally,  the 
maii^et  data  indicates  that  the  need  for 
increased  Class  I  milk  supplies  will 
continue  beyond  November  1996  and  so 
it  is  appropriate  to  increase  the  supply 
plant  shipping  percentages  for 
December  1996  through  March  1997. 

It  is  hereby  found  and  determined 
that  30  days'  notice  of  the  effective  date 
hereof  is  impractical,  tmnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  revision  is  necessary  to  reflect 
current  marketing  conditions  and  to 
maintain  cvderly  marketing  conditions 
in  the  marketing  area  for  the  mmths  of 
October  and  November,  and  for 
December  1996  through  March  1997. 

(b)  This  revision  does  not  require  of 
persons  affected  substantial  or  extensive 


preparation  prior  to  the  effective  date; 
and 

(c)  Notice  of  the  proposed  revision 
was  given  interested  parties  and  they 
were  afforded  opporttmity  to  file  written 
data,  views,  or  arguments  concerning 
this  revision. 

Two  comments  supporting  and  one 
opposing  the  proposed  revision  were 
received. 

Therefore,  good  cause  exists  for 
making  this  revision  effective  less  than 
30  days  from  the  date  of  publication  in 
the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1079,  is  amended 
as  follows: 

PART  1079— MILK  IN  THE  KMVA 
MARKETING  AREA 

1.  The  authority  for  7  CFR  Part  1079 
continues  to  read  as  follows: 

Audiorttjr:  7  U.S.C  601-674. 

{1079.7    [Amended  In  Perq 

2.  In  §  1079.7(b),  the  introductory  text 
is  amended  by  revising  the  words  "30 
percent"  to  read  "35  percent,"  effective 
October  1. 1996.  This  amendment 
applies  as  of  October  1, 1996,  through 
November  30. 1996,  and  for  the  months 
of  September  through  November 
thereafter. 

3.  In  §  1079.7(b),  the  introductory  text 
is  amended  by  revising  the  words  "20 
percffiit"  to  read  "30  percent,"  effective 
December  1. 1996.  through  March  31, 
1997. 

4.  In  §  1079.7(b),  the  introductory  text 
is  ammded  by  revising  the  words  "30 
percent"  to  read  "20  percent,"  effective 
April  1, 1997. 

Dated:  October  23, 1996. 
Kichard  M.  McKae. 
Director,  Dairy  Division. 
[FR  Doc  96-27723  Filed  10-28-96;  8:45  am] 
Musn  ooof  »iie-at-r 


DEPARTMENT  OF  TRANSPORTATKM 
Federal  Aviation  Adminietratlon 

14  CFR  Part  39 

[Dodiat  Ho.  9S-CE-42-AD;  Amendment  3»- 
9637;  AD  96-11-121 

RIN2120-nAA64 

AInwortttlneaa  Mrectives;  Beech 
Aircraft  Corporation  Model  C90A 
Alrplanee 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  makes  a 
ctxTBctioD  to  Airworthiness  Directive 
(AD)  96-11-12  concerning  Beech 
Aircraft  Corporaticm  (Beech)  Model 
C90A  airplanes,  whidi  was  published  in 
the  Federal  Sagialer  on  May  29, 1996 
(61  FR  104).  That  publication 
incmrecUy  references  two  difiierent 
effective  dates  for  this  AD.  The  AD 
currenUy  requires  two  sSactive  dates, 
June  24, 1996  and  July  24, 1996.  The 
intent  of  the  AD  is  to  require  only  one 
effective  date.  The  Final  Rule  AD  did 
not  specify  which  effective  date  is 
required  This  action  corrects  the  AD  to 
reflect  this  change. 

EFFECTIVE  DATE:  July  24, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
July  24, 1996. 

FOR  FURTHER  INFORMATION  OONTACT:  Mr. 
Harvey  E.  Nero,  Aerospace  Engineer. 
FAA,  WichiU  Aircraft  Certification 
Office.  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport.  Wichita,  Kansas 
67209;  telephone  (316)  946^137; 
fecsimile  (316)  0446-4407. 

SUPPLEMBITARY  MFORMATION:  On  May 
22, 1996,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  96- 
11-12,  Amendment  3»-9637  (61  FR 
104,  May  29, 1996),  which  applies  to 
Beech  Model  C90A  airplanes.  This  AD 
requires  two  effective  dates  (June  24, 
1996  and  July  24, 1996)  and  should  only 
reflect  one  effective  date  for  this  AD. 

Need  fiv  the  Correctioa 

The  AD  incorrectly  references  the 
wrong  effective  date  at  the  end  of  the 
AD. 

CorrectioB  of  PublicatioD 

Accordingly,  the  publication  of  May 
29, 1996  (61  FR  104)  of  Amendment  39- 
9637;  AD  96-11-12,  w^ch  was  the 
subject  of  FR  Doc.  96-13273.  is 
corrected  as  follows: 

139.13    [Oorreelid] 

On  page  26781.  in  the  third  colimm, 
paragraph  (e),  line  2,  replace  "effective 
on  Jtme  24, 1996."  with  "effective  on 
July  24. 1996." 

Action  is  taken  herein  to  clarify  this 
requirement  of  AD  96-11-12  and  to  add 
this  AD  correction  to  section  39.13  of 
the  Federal  Aviation  Regidations  (14 
CFR  39.13).  The  effective  date  is 
changed  to  July  24, 1996. 
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Issued  in  Kansas  Qty.  Missouri  on  Octobar 
22.  1996. 

Micfaaal  Gallaghar. 

ManagBF,  Small  Airplane  Dir&ctorate.  Aircraft 
Certification  Service. 

(FR  Doc.  96-27677  Filed  10-28-96;  8:45  am) 
MLLMQ  COM  4t1»-1S-U 


14CFRPart39 

[Doctot  No.  9e-CE-aO-AD:  AmendiMnt  39- 
9M»;  AD  9e-^-12] 

raN  2120-AA64 

AlrworthlnMS  DiractivM;  RayttMon 
Aircraft  Corp.  (Formarly  Beech  Aircraft 
Corp.)  Modeia  1900C.  1900O.  arxJ  2000 
Alrplanea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aiicrafl 
Corporation  (Raytheon)  Models  lOOOC. 
igOOD,  and  2000  airplanes.  This  action 
requires  inspecting  (one-time)  the  fuel 
filter  assemblies  to  detect  any  bypass 
valve  that  is  glued  shut.  If  a  bypass 
valve  is  glued  shut,  the  AD  requires 
replacing  the  associated  fuel  filter 
assembly.  Three  in-flight  occurrences  in 
which  the  low  fuel  pressure  light 
illuminated  pnxnpted  this  action.  In 
each  of  the  instances,  a  bypass  valve  on 
the  affected  airplane  engine  was  glued 
shut  with  anaerobic  thread  lock 
adhesive  and  when  the  fuel  filter 
became  clogged,  proper  fuel  flow  to  the 
engine  was  not  obtained.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  lack  of  fuel  to  the  engine  and 
eventual  engine  shutdown  caused  by  a 
clogged  fuel  filter  and  a  contaminated 
fuel  filter  bypass  valve. 

0ATE8:  Effective  December  13.  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
13.  1996. 

AD0RE88E8:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Raytheon  Aircraft  Corporation.  P.O. 
Box  85.  Wichita.  Kansas  67201-0085. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  96-CE-30-AD.  Room 
1558.  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Karl  Schletzbaum.  Aerospace  Safety 
Engineer.  FAA.  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road. 
Mid-Continent  Airport.  Wichita.  Kansas 
67209;  telephone  (316)  946-4146; 
facsimile  (316)  946-4407. 

SUPPLEMENTARY  SIFORMATKM: 

Eventa  Leading  to  the  AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Raytheon  Models  1900C. 
1900D.  and  2000  airplanes  that  were 
manufactured  during  the  period  when 
the  fuel  filter  assembly  bypass  valves 
were  susceptible  to  anaert^ic  thread 
lock  adhesive  contamination  was 
published  in  the  Federal  Register  on 
July  8. 1996  (61  FR  35695).  The  action 
proposed  to  require  inspecting  (one- 
time) the  fuel  filter  assemblies  to  detect 
any  bypass  valve  that  is  glued  shut.  If 
a  bypass  valve  is  glued  shut,  the 
proposal  would  require  replacing  the 
fuel  filter  assembly.  Accomplishment  of 
the  inspection  and  replacement  (if 
necessary)  as  specified  in  the  notice  of 
propoeed  rulemaking  (NPRM)  would  be 
in  accordance  with  Beechcraft 
Mandatory  Service  Bulletin  (SB)  No. 
2677  (for  Model  2000  airplanes),  dated 
March.  1996;  or  Raytheon  Mandatory  SB 
No.  2678  (for  Models  1900C  and  1900D 
airplanes),  dated  June,  1996.  as 
applicable. 

Three  in-flight  occurrences  in  which 
the  low  fuel  pressure  light  illuminated 
prompted  the  NPRM. 

Interested  persons  have  been  afforded 
an  opportiuiity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Comment  Disposition 

One  commenter  asks  why  the  FAA  is 
not  mandating  an  inspection  of  the  fuel 
filter  bypass  valves  upon  replacement  to 
ensure  that  no  valve  is  glued  shut.  Hiis 
commenter  is  concerned  that  owners/ 
operators  of  the  affected  airplanes  may 
have  defective  fuel  filter  bypass  valves 
utilized  as  spares  and  may  replace  the 
ctinent  valve  with  a  defective  valve  at 
a  later  date.  The  FAA  partially  concurs. 
The  FAA's  Wichita  Manufacturing  and 
Inspection  District  Office  (MIDO)  and 
Aircraft  Certification  Office  (ACO).  in 
working  with  Raytheon,  have  identified 
all  inventory  of  the  suspect  part  and 
have  determined  that  the  one-time 
inspection  of  the  fleet  will  detect  any 
fuel  filter  bypass  valves  glued  shut. 
However,  as  currently  worded,  the 
NPRM  does  not  prevent  these 
nonfunctional  bypass  valves  fit>m  being 
reinstalled  at  a  later  date.  The  final  rule 


will  contain  a  paragraph  preventing 
reinstallation  of  a  fiiel  filter  byptass 
valve  that  was  found  nonfunctional 
while  complying  with  this  AD. 

Another  commenter  agrees  and 
supports  the  NPRM  as  written. 

No  comments  were  received  on  the 
FAA's  determination  of  the  cost  impact 
upon  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
addition  to  the  AD  that  prevents 
reinstallation  of  defective  bypass  valves 
and  minor  editorial  corrections.  The 
FAA  has  determined  that  this  addition 
and  the  minor  corrections  will  not 
change  the  meaning  of  the  AD  and  will 
not  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

Costln^Mct 

The  FAA  estimates  that  379  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
2  workhours  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Based  on  these  figiuvs.  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $45,480.  This  figiue 
only  takes  into  account  the  cost  of  the 
inspection  and  does  not  take  into 
account  the  cost  of  replacing  any  fuel 
filter  assembly  found  to  have  a 
nonfunctional  bypass  valve.  A  fuel  filter 
assembly  replacement  will  take 
approximately  1  workhoiu'  (possible  two 
Kiel  filter  assembly  replacements  per 
airplane)  at  approximately  $60  per  hotu. 
The  manufactiu«r  will  provide  parts  at 
no  cost  to  the  owner/operator.  The  FAA 
knows  of  no  affected  airplane  owner/ 
operator  who  has  already  accomplished 
this  action. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
ExMnitive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Federal  Regjater  /  Vol.  61.  No.  210  /  Tuesday,  October  29,  1996  /  Rules  and  Regulations      55735 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adi^ition  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g],  40113,  44701. 
139.13    [AmMidwq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-22-12    Raytheon  Aircraft  Corporatien: 
AaMBdmant  39-<9800;  Docket  No.  96- 
CE-30-AD. 

Applicability:  The  following  airplane 
model  and  serial  numbers,  certificated  in  any 
category: 


Models 

Soriol  numbers 

1900C 

1900C  (C-12J) 

1900D 

2000  

UC-1  through  UC- 

174 
UD-1  throtjgh  UD-6 
UE-1  thrcxjgh  UE- 

205 
NCM  through  NC-63 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  tliis  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  shbuld  include 
specific  proposed  actions  to  address  it 


Compliance:  Required  within  the  next  SO 
hours  time-in-service  after  die  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  lack  of  fuel  to  the  engine  and 
eventual  engine  shutdo«vn  caused  by  a 
clogged  fuel  filter  and  a  contaminated  fiiel 
filter  bypass  valve,  accomplish  the  following: 

(a)  Inspect  (one-time)  the  fuel  filter 
assemblies  to  detect  any  bypass  valve  that  is 
glued  shut  If  a  bypass  valve  is  glued  shut, 
prior  to  further  Qight.  replace  the  associated 
fuel  filter  assembly.  Accomplish  the 
inspection  and  replacement  (if  necessary)  in 
acovdance  with  Raytheon  Mandatcny 
Service  Bulletin  (SB)  No.  2678  (for  Models 
1900C  and  1900D  airplanes),  dated  June. 
1996;  and  Beechcraft  Mandatory  SB  No.  2677 
(for  Model  2000  airplanes),  dated  March, 
1996. 

(b)  No  person  shall  re-install  a  fiiel  filter 
bypass  valve  that  was  replaced  as  required  by 
paragraph  (a)  of  tliis  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  ccunpliance  time  tliat 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport. 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

NotB  2:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
ccMnplianca  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(e)  The  inspection  and  replacement  (if 
necessary)  required  by  this  AD  shall  be  done 
in  accordance  with  Raytheon  Mandatory 
Service  Bulletin  No.  2678.  dated  June.  1996; 
or  Beechcraft  Mandatory  Service  Bulletin  No. 
2677,  dated  March,  1996,  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  5S2(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  the 
Raytheon  Aircraft  Corporation,  P.O.  Box  85. 
Wichita.  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA,  Centra]  Region,  Office 
of  the  Assistant  Chief  Counsel.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  (39-9800)  becomes 
effective  on  December  13, 1996. 

Issued  in  Kansas  City,  Missouri,  on 
October  22, 1996. 

Midiael  GaUagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  96-27756  Filed  10-28-96;  8:45  am] 
BKJlMO  OOOf  4S10-1S-U 


14  CFR  Part  97 

[DocM  Na  28716;  Amdt.  Na  ITtO) 

Standard  htatrument  Approach 
Procedurea;  MscaHaneoua 
AmandnientB 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Final  rule. 

NUMMARY;  This  amendment  establishas. 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  o{>erations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficimt 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Roister 
on  December  31, 1980,  and  reapproved 
88  of  Jimuary  1. 1982. 
ADDRESSES:  Avialability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Dociunents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 

FOR  RIRTHER  INFORMATKM  CONTACT: 
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Paul  J.  Best,  Flight  Procedure* 
Standards  Branch  (AFS-420).  Technical 
Progianw  Eh  vision,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLffMCNTARY  MFOMIA'nON:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFK  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  if  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Regiater 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
puolishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  vtrith 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SLAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  hi  developing  these  SLAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  along  GPS  procedure  is 


developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 
non-localizer,  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SLAPs  and  safiety  in  air 
conmierce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are,  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  October  tS. 
1996. 
Thoaua  C  Aocardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97]  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120. 
44701;  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  07.23. 97.27. 97.33. 97.36    [AlMftdsd] 
By  amending:  §  497.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  §497.27  NDB.  NDB/DME; 
§  497.33  RNAV  SLAPs;  and  §  497.35 
COPTER  SLAPs.  identified  as  follows: 


*  *  '  Effective  Decaaiber  5. 1990 

Monticello.  IN.  White  County,  NDB  or  GPS 

RWY  36.  Amdt  4  Cancelled 
Monticello.  IN.  White  County.  NDB  RWY  36, 

Amdt  4 
Rayville,  LA,  )ohn  H  Hooks  )r  Memorial. 

NDB  or  GPS  RWY  36.  Amdt  1  Cancelled 
Rayville.  LA.  ]ohn  H  Hooks  )r  Memorial. 

NDB  RWY  36.  Amdt  1 
Bel£ut.  ME.  BelCut  Muni.  NDB  or  GPS  RWY 

15.  Amdt  1  Cancelled 
Belfast.  ME.  Belfast  Muni.  NDB  RWY  15. 

Amdt  2 
Heoryetta.  OK.  Henryetta  Muni.  NDB  or  GPS 

RWY  35.  Amdt  2A  Cancelled 
Henryetta.  OK.  Henryetta  Muni.  NDB  RWY 

35.  Amdt  2A 

Poteau.  OK,  Robert  S  Kerr,  VOR/DME  or  GPS 

RWY  36.  Amdt  3  Cancelled 
Poteau.  OK.  Robert  S  Kerr,  VOR/DME  RWY 

36.  Amdt  3 

Beaumont-Port  Arthur.  TX.  letferaon  County, 
VOR/DME  or  GPS  RWY  34.  Amdt  7 

Beaumont-Port  Arthur,  TX,  )effianon  County, 
VOR/DME  RWY  34,  Amdt  7 

(FR  Doc.  96-27703  Filed  10-28-96;  8:45  am) 
WUMO  OOOC  4t10-19-H 


14  CFR  Part  97 

[Docket  Na  28714;  Amdt  No.  175q 

Standard  Instrumant  Approach 
Prooaduraa;  Miacallanaoua 
AmandnMnta 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUinURY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
,(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  conmiissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  AvailabiUty  of  matters 
incorporated  by  reforence  in  the 
amendment  is  as  follows: 

For  Examination 

1 .  FAA  Rules  Docket.  FAA  • 

Headquarters  Building,  800 
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Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  bom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  LX:  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 


SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedtue 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FTX:) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SLAPs,  the  TERPS  criteria  were 
applied  to  the  copditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are  impracticable  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA'certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 


Issued  in  Washington,  DC  on  October  18. 
1996. 


iC  Aocardi, 

Director,  Plight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulaticms  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§$97,23. 97^,  97,27, 97,29, 97.31. 97.33. 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DMB) 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*  •  •  Effective  November  7.  1996 

Cahokia/St  Louis,  IL,  St  Louis  Downtown- 
Parks.  NfDB  RWY  30L,  Orig 
Cahokia/St  Louis,  IL,  St  Louis  Downtown- 
Parks.  NDB  RWY  30L.  Amdt  17,  Cancelled 
Mosby,  MO.  Clay  County  Regional,  GPS  RWY 

18,  Orig 
Mosby.  MO.  Clay  County  Regional,  GPS  RWY 

36,  Orig 
Omaha.  NE.  Epplev  Airfield.  NDB  OR  GPS 

RWY  14R.  Amdt  24 
Omaha,  NE.  Eppley  Airfield,  NDB  RWY  32L, 

Amdt  1 
Omaha,  NE,  Eppley  Airfield,  VOR  RWY  32L, 

Amdt  10 
Omaha.  NE,  Eppley  Airfield,  ILS  RWY  18. 

Amdt  5 
Omaha.  NE,  Eppley  Airfield,  ILS  RWY  14R, 

Orig 
Omaha,  NE,  Eppley  Airfield.  ILS  RWY  32L. 

Orig 
Omaha,  NE.  Eppley  Airfield,  GPS  RWY  32L. 

Orig 
Omaha,  NE,  Eppley  Airfield,  RNAV  OR  GPS 

RWY  32L,  Amdt  5  Cancelled 
Akron,  OH,  Akron-Canton  Regional,  VOR  or 

GPS  RWY  5,  Amdt  2 
Akron,  OH.  Alcron-Canton  Regional,  VOR  or 

GPS  RWY  23,  Amdt  9 
Akron.  OH,  Akron-Canton  Regional.  ILS 

RWY  1,  Amdt  36 
Akron.  OH,  Akron-Canton  Regional,  ILS 

RWY  19,  Amdt  6 
Akron.  OH.  Akron-Canton  Regional,  ILS 

RWY  23.  Amdt  10 
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Akron.  OH.  Akron-Csnton  RagUxud,  RADAR 

1,  Anidt22 
Columbus.  OH.  RickanlMcker  Intl.  ILS  RWY 

SR.  Amdt  1 

•  •  •  EffBctiv0  Dacamber  5.  1996 

Blyth«vill«.  AR.  Blyth«vill«  Muni.  NDB  OR 

GPS  RWY  IS.  Amdt  2 
BIythavills.  AR.  Blytiwrillfl  Muni.  NDB  RWY 

36.  Amdt  2 
BIytheville.  AR.  BlytlMville  Muni.  GPS  RWY 

36.0rig 
Otkland.  CA.  Mstropolitan  Oddand  Intl.  ILS 

RWY  11.  Amdt  4 
OBkknd.  CA.  Metropolitan  Oakland  Intl.  ILS 

RWY  29.  Amdt  23 
Washington.  DC.  Washington  DuUss  Intl.  ILS 

RWY  12.  Amdt  8 
Destin.  FL.  Destin-Port  Walton  Beach.  GPS 

RWY  14,  Orig 
Daatin.  FL.  Deatin-Foit  Walton  BMch.  GPS 

RWY  32.  Orig 
Laasburg,  FL.  Laesbuxg  Muni.  GPS  RWY  31. 

Orig 
Dawson.  GA.  Dawson  Muni.  GPS  RWY  31. 

Orig 
fefferaon.  GA.  Jackson  County.  GPS  RWY  16. 

Orig 
Jefiaraon.  GA.  Jackson  County.  GPS  RWY  34. 

Orig 
Marietta.  CA.  Cobb  County /McCoUum  Field, 

GPS  RWY  27.  Orig 
Monticello.  IN.  White  County.  GPS  RWY  16. 

Orig 
Monticello.  IN.  White  County.  GPS  RWY  36. 

Orig 
Henderson.  KY.  Henderson  City-County.  GPS 

RWY  27.  Orig 
Louisville.  KY.  Louisville  Intl  Standiford 

Field,  Radar-1,  Amdt  25A.  Cancelled 
Rayville.  LA.  John  H  Hooks  Jr  Memorial.  GPS 

RWY  36.  Orig 
BelEsst,  ME.  Belbst  Muni.  NDB  RWY  15. 

Amdt  2 
Belfast,  ME.  Belfast  Muni.  GPS  RWY  IS.  Orig 
Belfiast.  ME,  Belfast  Muni.  GPS  RWY  33.  Orig 
Eveleth.  MN.  Eveleth-Virginia  Muni.  GPS 

RWY  27.  Amdt  1 
Eveleth.  MN.  Eveleth-Virginia  Muni.  VOR 

RWY27.  Amdt  11 
Beatrice.  NE.  Beatrice  Municipal.  GPS  RWY 

35.  Orig 
Mt.  Holly.  NJ.  South  Jersey  Regional,  GPS 

RWY  8.  Orig 
Teterboro,  N|.  Teterboro.  Copter  ILS  RWY  6. 

Orig 
Trenton,  NJ,  Mercer  County,  ILS  RWY  6. 

Amdt  9 
Weedsport.  NY.  Whitfords.  VOR/DME-A. 

Orig.  Cancelled 
Weedsport,  NY.  Whitfords.  VOR-A.  Orig 
Chariotte,  NC.  Charlotte/Douglas  Intl.  ILS 

RWY  18L.  Amdt  3 
Henryetta.  OK,  Henryetta  Muni.  GPS  RWY 

35.  Orig 

Poteau.  OK.  Robert  S.  Kerr.  VOR/DME  RWY 

36,  Amdt  4 

Poteau.  OK.  Robert  S.  Kerr.  GPS  RWY  18. 

Orig 
Poteau.  OK,  Robert  S  Kerr.  GPS  RWY  36. 

Orig 
Shawnee.  OK.  Shawnee  Muni.  GPS  RWY  17. 

Orig 
Portland.  OR.  Portland  Intl,  ILS  RWY  lOR. 

Amdt  30 
York,  PA.  York.  NDB  OR  GPS  RWY  16.  Amdt 
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Ei«le  Butte,  SD,  Cheyenne  Eagle  Butta.  GPS 

RWY  31.  Amdt  1 
Ballinger,  TX.  Bnica  Field.  NDB  RWY  35. 

Amdt  2 
Baaumont/Port  Arthur,  TX.  }afliBnon  County, 

GPS  RWY  34,  Orig 
Henderson.  TX,  Ru^  County,  NDB  OR  GPS 

RWY  16.  Amdt  2  Cancelkd 
HenderaoD.  TX.  Rusk  County.  NDB-B.  Orig 
Henderson.  TX.  Rusk  County.  GPS  RWY  16, 

Orig 
Hamilton,  TX.  Hamilton  Muni,  GPS  RWY  36. 

Orig 
Jasper.  TX,  Jasper  County-Belle  Field.  GPS 

RWY  18,  Orig 
Jasper.  TX.  Jasper  County-Belle  Field.  NDB 

RWY  18.  Amdt  8 
Barre/Montpalier,  VT,  Edward  P.  Knapp 

State,  GPS  RWY  35,  Orig 
Qarksbuig,  WV,  Benedum,  VOR  OR  GPS 

RWY  3.  Amdt  15 
Qarksbuig,  WV,  Benedum.  ILS  RWY  21, 

Amdt  13 
Toirington,  WY.  Torrington  Muni.  NDB  RWY 

10,  Amdt  1 
Torrington.  WY,  Torrington  Muni.  NDB  RWY 

28,  Amdt  1 

*  •   •  EffBCtivB  Pebniary  20.  1997 

Danbury.  CT.  Danbury  Muni.  GPS  RWY  8, 

Orig 
Alliance,  NE,  Alliance  Muni.  GPS  RWY  30, 

Orig 

•  *  *  Effective  Upon  Publication 

PitUbuigh.  PA.  Pittsburgh  InU.  VOR/DME  OR 

GPS  RWY  14.  Amdt  1 
PitUburgh.  PA.  Pittsburgh  InU.  VO  RWY  28L/ 

C  Amdt  5 
PitUbuigh.  PA,  Pittsbuigh  Intl,  ILS  RWY  lOR, 

Amdt  8 
Pittsburgh,  PA,  Pittsburgh  Intl,  Converging 

ILS  RWY  32.  Amdt  1 

Note:  The  FAA  published  a  Procedure  in 
Docket  No.  28665.  Amdt  No.  1748  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  61, 
FR  No.  173)  Page  46712.  dated  September  5. 
1996  under  Section  97.23  effective  October 
10. 1996  which  is  hereby  rescinded: 

Phoenix.  AZ.  Phoenix-Deer  Valley  Muni, 
GPS  RWY  7R.  Orig. 

Note:  The  FAA  published  two  procedures 
in  Docket  No.  28675,  Amdt  No.  1751  to  Part 
97  of  the  Federal  Aviation  Regulations  (VOL 
61,  FR  No.  181)  Pi«e  48827,  dated  September 
17, 1996  under  Section  97.23  efCsctive 
November  7, 1906  which  are  hereby 
rescinded: 

West  Milford,  NJ,  Greenwood  Lake.  VOR 

RWY  6,  Orig 
Saratoga  Springs,  NY.  Saratoga  County, 

VOR-A,  Amdt  5 

Note:  The  FAA  published  a  procedure  in 
Docket  No.  28675.  Amdt  No.  1751  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  61, 
FR  No.  181)  Page  48627,  dated  September  17. 
1996  under  Section  97.23  effective  December 
5.  1996  which  is  hereby  amended: 

Vancouver,  WA,  Pearson  Field.  LDA  BC-A 
Orig.  Cancelled 

Note:  The  FAA  published  the  following 
procedures  in  Docket  No.  28702,  Amdt  No. 
1757  to  Part  97  of  the  Federal  Aviation 
Regulations  (VOL  61.  FR  No.  198)  Page 
53057,  dated  October  10. 1996  under  Section 


97.23  aCEsctive  Dacamber  5. 1996  which  is 

baraby  araandad: 

Dixon.  IL,  Dixon,  VOR  or  GPS-A,  Amdt  9, 

should  read: 
Dixon.  IL.  Dixon  Muni-Charlas  R  Walgreen 

Field.  VOR  or  GPS-A,  Amdt  9 
Fargo.  ND,  Hector  International.  VCMl/DME 

or  TACAN  or  GPS  RWY  35,  Amdt  12, 

should  read: 
Faigo.  ND,  Hector  International,  VOR  or 

TACAN  or  GPS  RWY  35.  Amdt  12 

(FR  Doc.  96-27704  Filed  10-2»-«6;  8:45  am] 
■LUMQ  COM  4t1»-1S-M 


14CFRPwt97 

[Doctot  No.  28715;  Amdt  No.  1780] 

Standard  Inatrumant  Approacli 
Prooaduraa;  Mtoeallanaous 
AnMndnianIa 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes. 
amMids,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  conunissioning  of  new  navigational 
fscilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safs  flight 
operations  undw  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  efiisctive  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1 ,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

ForPnrchaae 

Individual  SIAP  copies  may  be 
obtained  bom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 
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2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420],  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  piuchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  Tlie 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 


identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  stispends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duraticm  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FIX:) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  ffight 
safety  relating  direcUy  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regidation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  crfSobiects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  October  18, 
1996. 

Thomas  C  Aocardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120, 
44701;  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Pari  97  is  amended  to  read  as 
follows: 

§197.23, 97.25,  97.27,  97.29.  97.31, 97.33, 

97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SCF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

10/03/96  

KB 

KS 

KB 

KB 

Mti 

VA 

VA 

VA 

HI 

HI 

Manhattan  

Manhattan  „ 

Manhattan  

Manhattan  Muni 

FDC  6/7601 
FDC  6/7602 
FDC  6/7603 
FDC  6/7606 
FDC  6/7610 
FDC  6/7686 
FDC  6/7686 
FDC  6/7687 
FDC  6/7729 
FDC  6/7730 

NDB  or  GPS-A.  Anidt  19A 

10/03/96  

Manhattan  Muni  

VOR/DME  or  GPS-F,  Orig. 
\US  RWY  3  /Vmdt6 

10/03/96  

Mar^iettan  Mtjoi  

10/03/96  

Manhattan  „ 

Winona 

MartinsviRe  „ 

MaitinsviBe  

Martinsvile  

Honolulu 

Honolulu 

Manhattan  Muni  

VOR-H.  Amdt  14. 

10WXV96  

10/07/96  

10/07/96  

Winona  Mun^Max  Conrad  Field 

MartinsviUe/Blue  Ridge 

Martinsville/Blue  Ridge 

VOR  RWY  29  Amdt  15. 
SDF  RWY  30  Amdt  2. 
NDB  RWY  30  Amdt  2. 

10/07/96  

Martlnsville/Blue  Ridge 

GPS  RWY  30  Orig. 
ILS  RWY  8L  Amdt  21 

10/08/96  

Honolulu  Intl  

10/09/96  

Honolulu  Intl „ 

NDB  or  GPS  R^^  8L  Amdt  19. 
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FDCdato 


State 


CKy 

Honolulu  

Honolulu 

Honolulu  

Ntm  Yortc 

PougNcaapcIa 

St  Marys 

St  Marys 

St  Mwys 

St  M«ys 

RussaivMe  .... 

Holyoka  

AMana  

iinmntjuii ... 

Monalt  

Fargo 

Fargo 

Fargo 

Fargo „ 

OUtfKNTwaty 

Ennis  _ 

BnnKtoy  .....»••. 
onniosy  .>«•••••»■. 

Lakavlaw  

San  Juan 

BrackarvUga  . 

AJbwiy  

AJbwiy  

Jama* 
JamM 
Jamai 

Barfn  

Barfn  „. 

Louisa 

Moina 

Uncolnlon  ... 
Cdumbus  ... 
WNIa  Plains 


Airport 
Honohiu  Inll  

Honolulu  Inll 

Honolulu  Intl  _ 

Honohiu  Intl  

HonokAi  InH  

Jo^n  F.  Kannady  InU 

Dulchass  County 

St  Mwys 

St  Marys 

St  M«ys 

St  Mwys 

RussaMMe  Muni  

Holyoka  _ » 

Abiisna  Muni  „, 

Washington  County  Ragionsl 

Monad  Muni  

iMcior  irasmaBonai 

Ii 

li 

Haclor  Inlsmattonal 

WM  Rogsrs  World  

Ennis  Muni  

Frark  Fadsrsr  Mamnrlal „. 

Frar*  Fadsrsr  Msmortal  

LakavtaWLaka  County 

Luis  Muooz  Mailin  Ind 

Stsphens  County 

SouttMwsat  Qaorgia  Ragtonai 
Souihwast  Oaoriga  Ragional 

Jamaatown  Muni 

Jsmaatown  Muni 

Jamaakwvn  Muni 

Bailin  Mum  „ 

Barin  Muni  

Loulaa  County/Frsaman  Fiald 

Quad  aty  

Lincoln  County  

Port  Cohjmbus  InB  

Waslchastar  County  ..._ 


FCX^No. 


SlAP 


1(V0Q/96 

009/96 
(VOg/96 

(K)9/96 

(V06/96 
(yOW96 

(yog/96 

(yi(V96 
(yi(V96 

(viorae 
(yi(y96 
(yi(y96 
(vicvge 
(VKvge 

(yi(VB6 

(yi(y96 

010/96 

(V1(V96 
0/1096 
010/06 
01096 
010/96 
011/96 
011/96 
011/96 
011/96 
011/96 
01S/96 
01S/96 
015/96 
0/15/96 
015/96 
01S/96 
01S/96 
015/96 
016/96 
016/96 
016/96 
010/96 


HI 

HI 
HI 

HI 

HI 
NY 

NY 

AK 
AK 
AK 
AK 
AR 
CO 
KS 
MO 
MO 
NO 

NO 

NO 

NO 

OK 

TX 

AR 

AR 

OR 

PR 

TX 

QA 

QA 

NO 

NO 

NO 

NH 

NH 

VA 

IL 

NC 

OH 

NY 


FDC  6/7731 

FDC  8/7732 
FDC  8/7733 

FOC8rr734 

FDC  8/7735 
FDC  8/7717 

FDC  8/7723 

FDC  6/7868 
FDC  8/7869 
FDC  6/7870 
FDC  8/7874 
FDC07813 
FDC  8^7740 
FDC  8/7812 
FDC  8/7757 
FDC  8/7780 
FDC  8^50 


FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 


6/7752 
8/7770 
e/7772 
8/7810 
6^7808 
6/7882 
6/7883 
8/7920 
8/7881 
6/7842 
6/7986 
6/7987 
8/7990 
8/7991 
6/7992 
8/7982 
6/7963 
6/7989 
8/8023 
6«008 
8/8018 
8/7716 


VOR  or  TACAN  or  GPS-A  Amdt 

1. 
LOA/DME  RWY  26L  Amdt  5. 
VOR  or  TACAN  or  GPS  RWY 

4R0rig. 
VOR/DME  or  TACAN  or  QPS-B 

Amdt  2. 
ILSRWY4RAnidl11. 
VOR/DME   or  TACAN   or  GPS 

RWY  22L  Amdt  4A. 
VOR/DME   or  TACAN   or  GPS 

RWY  24  Amdt  3. 
GPS  RWY  34  Orig. 
GPS  RWY  16  Orig. 
NOB  RWY  34  Orig-A. 
NDB/DME  RWY  16  Amdt  1  A. 
GPS  RWY  25.  Orig. 
GPS  RWY  17,  Ortg. 
VOR/DME  or  GPS-A.  Amdt  2A. 
ILS  RWY  27  Amdl  7. 
GPS  RWY  36.  Orig. 
VOR/DME   or  TACAN   or  GPS 

RWY170rig. 
ILS  RWY  35  Amdt  32A. 
NDB  RWY  17  Amdt  14. 
ILS  RWY  17  Amdt  4. 
ILS  RWY  17L.0rig. 
VOR/DME-A.  Orig. 
GPS  RWY  20,  Orig. 
NDB  or  GPS-A.  Amdl  1. 
GPS  RWY  34  Orig. 
GPS  RWY  8.  Ortg. 
NOB  or  GPS-A.  Amdt  1. 
NOB  or  GPS  RWY  4.  Amdt  1 1. 
ILS  RWY  4.  Amdt  10. 
NDB  RWY  31  Amdl  6A. 
ILS  RWY  31  Amdt  7A. 
LOC/DME  BC  RWY  13  Amdt  7B. 
NDB  RWY  18  Orig  A. 
VOR/DME  RWY  18  Amdt  1A. 
NOB  or  GPS  RWY  27  Orig. 
ILD  RWY  9  Amdl  296. 
LOC  RWY  23  Orig. 
ILS  RWY  28L  Amdl  16A. 
VOR/DME  or  TACAN  or  GPS-A 

Amdt3A. 


[FR  Doc.  96-27705  Filed  10-28-96;  845  un) 
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DEPARTMENT  OF  COMMERCE 

Buraau  of  Export  Admlntotratlon 

15  CFR  Pvts  730,  732,  734,  73ft,  738, 
740,  742,  744, 740, 748,  750,  752. 754, 
756,  758,  760, 762, 764,  766,  768, 770. 
772, 774, 768A,  769A,  770A,  771A, 
772A,  773A,  774A,  775A,  776A,  777A, 
778A,  770A,  78SA,  786A.  787A.  788A. 
788A,  790A,  791A,  and  7MA 

[Dockat  No.  960407094-4290-03] 

RIN0604-AA07 

SImpllflcation  of  Export  Administration 
Roguiations 

AQCNCY:  Bureau  of  Export 
Administration.  Commerce. 

ACnON:  Extension  of  effective  and 
compliance  dates. 


SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  providing 
notice  that  it  is  extending  the  validity 
period  of  the  provisions  of  15  CFR  parts 
768A  through  779A.  785A  through 
791A,  and  79gA  (the  existing  Export 
Administration  Regulations)  through 
December  30, 1996.  and  extending  the 
mandatory  compliance  date  of  the 
interim  rule  published  in  the  Federal 
Ragiater  on  March  25, 1996  (61  FR 
12714),  until  December  31, 1996.  This  is 
in  response  to  industry's  coniems  about 
implementing  the  provisions  of  the 
interim  rule  (new  regulations)  by  the 
original  mandatory  compliance  date  of 
November  1, 1996.  These  concerns  arose 
mainly  due  to  Commerce's 
determination  to  change  the  export 
clearance  symbols  for  reporting  exports 
of  certain  License  Exceptions  on  the 
Shipper's  Export  Declaration. 
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DATES:  Effective  October  29, 1996,  the 
removal  of  parts  768A  through  779A, 
785A  through  791A,  and  799A  is 
effective  December  31, 1996,  and  the 
compliance  date  for  the  interim  rule 
published  on  March  25,  1996  is 
December  31,  1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  Crowe,  Office  of  Exporter 
Services,  Regulatory  Policy  Division, 
Bureau  of  Export  Administration, 
telephone:  (202)  482-2440. 
SUPPLEMENTARY  INFORMATKM:  On  March 
25, 1996,  the  Bureau  oCExport 
Administration  (BXA)  published  in  the 
Federal  Register  (61  FR  12714)  an 
interim  rule  that  revised,  restructured 
and  reorganized  the  Export 
Administration  Regulations  (EAR),  the 
regulatory  regime  through  which  BXA 
imposes  export  controls  on  those  items 
and  activities  within  its  jurisdiction. 
That  rule  was  effective  April  24, 1996, 
except  part  752  (the  Special 
Comprehensive  License),  which  was 
effective  March  25, 1996. 

The  March  25  interim  rule  also  made 
the  removal  of  newly  designated 
§  771A.25(d)  effective  March  25, 1996, 
and  removal  of  newly  designated  parts 
768A  through  779A,  785A  through 
791A,  and  799A  (the  old  EAR)  effective 
on  November  1, 1996.  The  March  25 
interim  rule  provided  that  during  the 
period  between  April  24, 1996  and 
November  1, 1996,  exporters  must 
comply  with  the  provisions  of  either  the 
old  EAR  or  the  provisions  of  the  new 
interim  rule.  Compliance  with  the 
provisions  of  that  interim  rule  is 
compelled  as  of  November  1, 1996. 

BXA  has  received  many  industry 
comments  on  the  mandatory 
compliance  deadline,  stating  that  to 
conform  with  the  new  provisions  of  the 
EAR,  more  time  is  needed  to  develop 
export  compliance  software  for  tracking 
the  new  Export  Control  ClassiBcation 
Numbers  and  the  new  License 
Exception  symbols. 

BXA  has  also  received  many  industry 
comments  on  the  new  License 
Exceptions  group  symbols.  There  is 
strong  industry  support  to  remove  the 
group  symbol  for  tiie  list-driven  License 
Exceptions  (LST)  and  instead  rely  on 
individual  symbols  of  specific  License 
Exception  which  are  now  grouped 
under  License  Exception  LST.  BXA  is 
therefore  publishing  a  separate  interim 
rule  in  the  Federal  Register  that  will 
"de-bundle"  License  Exception  LST  and 
require  the  use  on  export  control 
documentation  of  License  Exceptions 
LVS,  GBS,  TSR,  CIV,  and  CTF.  For  other 
License  Exception  groups,  BXA  will 
remove  the  individual  symbols.  While 
the  individual  License  Exception 


symbols  under  these  provisions  were 
voluntary  under  the  March  25  interim 
rule,  they  created  confusion  for  some 
exportera.  This  change  will  not  require 
additional  compliance  preparations  by 
industry,  but  clarify  the  License 
Exception  provisions  of  the  EAR. 

To  ensure  that  industry  has  adequate 
time  for  the  development  of  its  export 
compliance  software  and  for  intra- 
company  training  on  these  new 
requirements,  BXA  is  hereby  notifying 
the  exporting  community  that  the 
mandatory  compliance  date  for  the  new 
EAR  published  in  the  Federal  Register 
on  March  25, 1996,  is  being  extended 
until  December  31, 1996.  "nnough 
Decemlwr  30, 1996,  you  must  comply 
with  the  provisions  of  either  the  old 
EAR  (redesignated  15  CFR  768A 
through  799A),  including  amendments 
thereto  that  are  published  in  the  Federal 
Register,  or  the  provisions  of  the  March 
25, 1996  interim  rule,  including  any 
amendments  thereto  that  are  pi^lished 
in  the  Federal  Register.  Beginning 
December  31,  1996  you  must  comply 
with  the  provisions  of  the  March  25, 
1996  interim  rule  (15  CFR  parts  730- 
774)  including  any  amendments  thereto 
that  are  published  in  the  Federal 
Register. 

Dated:  October  21, 1996. 
lainS.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration . 

[FR  Doc.  96-27545  Filed  10-2S-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  814 
pocket  No.  91 N-0404] 

Medical  Devices;  Humanitarian  Use 
Devices;  Stay  of  Effective  Date  of 
Information  Collection  Requirements 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Stay  of  effective  date  of  a  final 

regulation. 

SUMMARY;  The  Food  and  Drug 
Administration  (FDA)  is  staying  the 
effective  date  of  the  information 
collection  requirements  of  a  final  rule  to 
implement  the  provisions  of  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA)  regarding  humanitarian  use 
devices  (HUD's).  FDA  is  taking  this 
action  because  the  information 
collection  requirements  in  the  final  rule 
have  not  yet  been  approved  by  the 
Office  of  Management  and  Budget 


(0MB)  under  the  Paperwork  Reduction 
Act  of  1995.  Elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is 

announcing  that  it  has  sent  the 
proposed  information  collection  to  OMB 
for  review  and  clearance. 
DATES:  Sections  814.102,  814.104, 
814.106.  814.108,  814.110(a). 
814.112(b),  814.116(b),  814.118(d), 
814.120(b),  814.124(b),  and 
814.126(b)(1),  which  contain 
information  collection  requirements, 
published  at  61  FR  33232,  June  26, 
1996,  are  stayed  pending  OMB 
clearance  of  the  infonnation  collectitHi 
requirements.  FDA  will  announce  the 
e^ctive  date  of  these  sections  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-215), 
Food  and  Drug  Administration,  1350 
Piccard  Dr..  Rockville,  MD  20850,  301- 
827-2974. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  26, 1996  (61  FR 
33232),  FDA  issued  a  final  rule 
implementing  the  provisions  of  the 
SMDA  regarding  HUD's.  The  rule  is 
scheduled  to  become  effective  on 
October  24, 1996.  In  the  preamble  to  the 
final  rule,  FDA  provided  for  a  60-day 
comment  period  on  the  information 
collection  requirements  of  the  rule 
imder  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507),  which  was 
enacted  after  the  expiration  of  the 
comment  period  on  the  proposed  rule 
governing  HUD's. 

In  the  preamble  to  the  final  rule,  FDA 
announced  that  it  would  review  the 
comments  received,  make  the  revisions 
as  necessary  to  the  information 
collection  requirements,  and  submit  the 
requirements  to  OMB  for  approval.  FDA 
has  not  received  any  comments  and  has 
submitted  the  infonnation  collection 
requirements  to  OMB  for  approval.  A 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register  informs  the 
public  how  to  address  conunents  on  the 
information  collection  provisions  to 
OMB. 

The  Administrative  Procedure  Act 
and  FDA  regulations  provide  that  the 
agency  may  issue  a  regulation  without 
notice  and  comment  procedures  when 
the  agency  for  good  cause  finds  that 
such  procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  (5  U.S.C.  553(b)(8);  21  CFR 
10.40(e)(1)).  FDA  finds  that  there  is 
good  cause  for  dispensing  with  notice 
and  comment  procedures  on  this 
amendment  to  stay  the  effective  date  of 
the  information  collection  requirements 
of  the  final  rule  on  HUD's  until  such 
time  as  OMB  approves  these 
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requirements.  Engaging  in  notice  and 
comment  rulemaking  is  unnecessary 
because  the  information  collection 
provisions  cannot  become  ef!i8Ctive  until 
such  time  as  FDA  obtains  OMB 
approval  of  them.  Moreover,  notice  and 
comment  riilemaking  is  impracticable 
and  contrary  to  the  public  interest  in 
this  case.  There  is  not  enough  time  to 
solicit  a  new  round  of  notice  and 
comment  on  the  issue  of  establishing  a 
delayed  effective  date  for  these 
information  collection  requirements 
without  further  delaying  the 
implementation  of  this  provision  of  the 
SMDA.  Dispensing  with  notice  and 
comment  rulemaking  provides  that  the 
information  collection  requirements  of 
the  HUD  rule  will  go  into  effect  at  the 
earliest  possible  date  after  OMB  review 
and  clearance.  FDA  will  aimounce  the 
effective  date  of  the  information 
collection  requirements  of  the  final  rule 
in  a  future  issue  of  the  Federal  Register. 

List  of  Siib)acts  in  21  C7R  Part  S14 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Medical  devices.  Medical 
research.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  sees.  201-^3  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321-393)  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  §§814.102.  814.104, 
814.106.  814.108,  814.110(a). 
814.112(b).  814.116(b),  814.118(d). 
814.120(b),  814.124(b),  and 
814.126(b)(1)  that  were  published  in  the 
Federal  Regirter  of  June  26.  1996  (61  FR 
33232),  are  stayed  until  further  notice. 

Dated:  October  24. 1996. 
WUliam  B.  Schaltz. 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  96-27738  Filed  10-24-96;  3:21  pm| 
■auMaooos  4iae-*t-r 


DEPARTMENT  OF  JUSTICE 

Parole  Commiaslon 

28CFRPart2 

Paroling,  Recommitting,  and 
Supervlaing  Federal  Prieonera:  Voting 
Quoruma 

AQBtCY:  United  States  Parole 
Commission. 

ACTION:  Final  rule. 

summary:  The  U.S.  Parole  Commi.<uion 

is  amending  the  voting  quorum 
requirements  in  its  regulations  to 
conform  to  the  Parole  Commission 
Phaseout  Act  of  1996.  This  law  has  the 
effect  of  reducing  the  Commission  to 


three-members.  The  law  permits  the 
Commission  to  perform  its  functions 
with  any  quorum  of  Commissioners,  or 
Commissioner,  as  the  Commission  may 
prescribe  by  regulation.  Piusu^t  to  this 
statutory  authority,  the  Commission  is 
herein  prescribing  appropriate  voting 
quorums  for  a  three-member  agency.  It 
is  also  eliminating  a  regulation  that 
required  the  Commission  to  establish 
final  release  dates  prior  to  abolition  of 
the  agency.  This  regtilation  was  based 
on  a  provision  of  law  enacted  in  1984. 
which  the  Parole  Commission  Phaseout 
Act  of  1996  has  conditionally  repealed. 
EFFCCnVE  DATE:  November  29, 1996. 
FOR  FURTHER  MfORMATION  CONTACT: 
Pamela  A.  Posch,  Office  of  General 
Counsel.  5550  Friendship  Blvd.,  Chevy 
Chase,  Maryland  20815.  Telephone 
(301)  492-5959. 

SUPPLEMENTARY  MFORMATION:  The  Parole 
Commission  Phaseout  Act  of  1996. 
Public  Law  104-232,  took  effect  on 
October  2,  1996.  The  Act  has  extended 
the  life  of  the  Commission  from 
November  1.  1997,  to  November  1.  2002. 
The  Act  also  gives  the  Attorney  General 
the  authority,  beginning  on  November  1. 
1998  to  transfer  the  Commission's 
functions  to  an  entity  within  the 
Department  of  Justice.  After  such 
transfer  takes  place,  the  Commission 
will  not  be  required  to  set  final  release 
dates  that  would  otherwise  be  required 
by  Section  235(b)(3]  of  the  Sentencing 
Reform  Act  of  1984.  The  Act  also 
mandates  the  downsizing  of  the 
Commission,  and  has  reduced  the 
Commission  to  three  members.  In 
keeping  with  this  reduction,  the  Act 
authorizes  the  Commission  to  perform 
its  functions  with  any  quorum  of 
Commissioners,  or  Commissioner,  as  the 
Commission  may  prescribe  by 
regulation. 

In  the  revisions  published  today,  the 
Commission  is  exercising  its  authority 
to  establish  appropriate  quorums  for 
decisionmaking.  The  Conunission  is 
retaining  the  established  system  of  a 
Regional  Commissioner  who  renders  the 
initial  decision  in  most  cases,  with  an 
appeal  to  the  National  Appeals  Board. 
All  three  Commissioners  will  serve  on 
the  National  Appeals  Board,  and 
appeals  to  the  Nationsl  Appeals  Board 
will  therefore  assiune  (in  part)  the 
character  of  petitions  for 
reconsideration.  Decisions  of  a  Regional 
Conunissioner  will  be  subject  to 
affirmance  on  the  vote  of  a  National 
Commissioner,  but  two  Commissioner 
votes  (which  may  include  the  vote  of 
the  Regional  Commissioner)  will 
continue  to  be  required  to  modify  or 
reverse  the  decisions  of  a  Regional 
Commissioner. 


For  original  jiuisdiction  cases,  as  well 
as  for  all  other  types  of  decisions 
formerly  requiring  a  quorum  of  more 
than  two  Commissioner  votes  [e.g., 
reopening  a  case  to  consider  new  and 
significant  adverse  information),  a 
quorum  of  two  out  of  three 
Commissioner  votes  is  now  established. 
These  cases  will  therefore  be  decided 
upon  a  majority  vote  of  the  Conunission. 

The  absence  or  recusal  of  a 
Commissioner  will  not  suspend  the 
majority-vote  requirements  of  the 
revised  regulations.  In  the  event  of  the 
absence  or  recusal  of  a  Regional 
Conunissioner,  the  Chairman  will 
designate  an  Acting  Regional 
Commissioner.  Reversal  of  the  Acting 
Regional  Commissioner's  decision  by 
the  National  Appeals  Board  will  require 
the  conciuring  votes  of  the  Chairman 
and  the  Acting  Regional  Conunissioner. 
Likewise,  in  the  a^ence  or  reciisal  of  a 
National  Commissioner  (including  the 
Chairman),  reversal  of  the  Regional 
Commissioner's  decision  by  me 
National  Appeals  Board  will  require  the 
concurring  votes  of  the  National 
Conunissioner  reviewing  the  appeal  and 
the  Regional  Conunissioner.  In  original 
jurisdiction  cases,  initial  decisions  will 
continue  to  require  the  concurrence  of 
two  Commissioner  votes.  On  original 
jurisdiction  appeals,  the  initial  decision 
will  stand  affirmed  if  the  concurrence  of 
two  Conunissioner  votes  for  a  different 
decision  is  not  obtained. 

Finally,  the  Commission  will 
continue  to  promulgate  regulations  and 
establish  policy  by  majority  vote.  The 
revision  of  the  Commission's 
regulations  to  conform  to  Public  Law 
104-232  will  include  the  deletion  of  28 
CFR  2.67.  This  rule  reflects  a  provision 
of  the  Sentencing  Reform  Act  that  has 
now  been  conditionally  repealed  by 
Section  3(b)(2)  of  the  Act,  as  described 
above. 

Implementation 

This  rule  change  will  apply  to  all 
cases  decided  after  the  effective  date 
shown  above.  The  guidelines  at  28  CFR 
2.20  and  all  other  applicable  regulations 
will  continue  to  govern  the 
Commission's  decisions  to  grant,  deny, 
and  revoke  parole.  The  revised 
regulations  will  afiiect  only  the  internal 
voting  procedures  of  the  Commission, 
and  will  not  implicate  the  merits  of  any 
prisoner's  case  for  parole  or  change  the 
way  in  which  hearings  are  conducted. 
Hence,  notice  and  public  comment  are 
not  required.  See  5  U.S.C.  553(b)(A). 

Executive  Order  12806  and  Regulatory 
Flexibility  SUtement 

The  U.S.  Parole  Commission  has 
determined  that  this  nile  is  not  a 
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significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866,  and 
the  rule  has,  accordingly,  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  The  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Prisoners,  Probation  and 
parole. 

The  Final  Rale 

Accordingly,  the  U.S.  Parole 
Conunission  amends  28  CFR  Part  2  as 
follows: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C  4203(a)(1)  and 
4204(a)(6).     " 

2.  28  CFR  Part  2,  §  2.1(c),  (d),  and  (e) 
are  revised  to  read  as  follows: 

12.1    Deflnltiona. 


(c)  The  term  National  Appeals  Board 
refers  to  the  three-member  Commission 
sitting  as  a  body  to  decide  appeals  taken 
from  decisions  of  a  Regional 
Commissioner,  who  participates  as  a 
member  of  the  National  Appeals  Board. 
The  Vice  Chairman  shall  be  Chairman  of 
the  National  Appeals  Board. 

(d)  The  term  National  Commissioners 
refers  to  the  Chairman  of  the 
Conunission  and  to  the  Commissioner 
who  is  not  serving  as  the  Regional 
Commissioner  in  respect  to  a  particular 
case. 

(e)  The  term  Regional  Commissioner 
refere  to  Commissioners  who  are 
assigned  to  make  initial  decisions, 
purstumt  to  the  authority  delegated  by 
these  rules,  in  respect  to  prisoners  and 
parolees  in  regions  defined  by  the 
Commission. 


3.  28  CFR  Part  2.  §  2.17(a)  is  revised 
to  read  as  follows: 

12,17   Original  Jurladlctioncaaea. 

(a)  Following  any  hearing  conductetT 
pursuant  to  these  rules,  a  I^gicmal 
Commissioner  may  designate  certain 
cases  for  decision  by  a  majority  of  the 
Conunission,  as  original  jurisdiction 
cases.  In  sudi  instances,  he  shall 
forward  the  case  with  his  vote,  and  any 
additional  comments  he  may  deem 
germane,  to  the  National  Commissioners 
for  decision.  Decisions  shall  be  based 
upon  the  concurrenoe  of  two  votes,  with 
the  Regional  Commissioner  and  the 


National  Commissioners  each  having 
one  vote. 


4.  28  CFR  Part  2,  §  2.26(b)  is  revised 
to  read  as  follows: 

12^    Appeal  to  National  Appeals  Bo«tL 

•        *        *        •        • 

(b)(1)  The  National  Appeals  Board 
may:  Affirm  the  decision  of  a  Regional 
Conunissioner  on  the  vote  of  a  single 
Commissioner  other  than  the 
Commissioner  who  issued  the  decision 
firom  which  the  appeal  is  taken;  or 
modify  or  reverse  the  decision  of  a 
Regional  Conunissioner,  or  order  a  new 
hearing,  upon  the  conciurence  of  two 
Commissioners.  The  Commissioner  first 
reviewing  the  case  may  in  his  discretion 
circulate  the  case  for  review  and  vote  by 
the  other  Commissioners 
notwithstanding  his  own  vote  to  affirm 
the  Regional  Conunissioner's  decision. 
In  such  event,  the  case  shall  be  decided 
by  the  concurrence  of  two  out  of  three 
votes. 

(2)  All  Commissioners  serve  as 
members  of  the  National  Appeals  Board, 
and  it  shall  in  no  case  be  an  objection 
to  a  decision  of  the  Board  that  the 
Commissioner  who  issued  the  decision 
from  which  an  appeal  is  taken 
participated  as  a  voting  member  on 
appeal. 

5.  28  CFR  Part  2,  §  2.27(a)  is  revised 
to  read  as  follows: 

S2.27    Petition  for  rsconaideratlon  of 
original  Juriadictlon  ( 


(a)  A  petition  for  reconsideration  may 
be  filed  with  the  Commission  in  cases 
decided  under  the  procedure  specified 
in  §  2.17  within  thirty  days  of  the  date 
of  such  decision.  A  form  is  provided  for 
this  piupose.  A  petition  for 
reconsideration  will  be  reviewed  at  the 
next  regiUarly  schediUed  meeting  of  the 
Commission  provided  the  petition  is 
received  thirty  days  in  advance  of  such 
meeting.  Petitions  received  by  the 
Commission  less  than  thirty  days  in 
advance  of  a  regularly  scheduled 
meeting  will  be  reviewed  at  the  next 
regularly  schedided  meeting.  The 
conciurence  of  two  Commissioners  shall 
be  required  to  modify  or  reverse  the 
decision  for  which  reconsideration  is 
sought.  If  such  concurrenoe  is  not 
obtained,  the  previous  decision  shall 
stand.  A  dedsicm  under  this  rule  shall 
be  final. 


(f)  New  adverse  information.  Upon 
receipt  of  new  and  significant  adverse 
information  that  is  not  covered  by 
paragraphs  (a)  through  (e)  of  this 
section,  a  Commissioner  may  refer  the 
case  to  the  National  Commissioners 
with  his  recommendation  and  vote  to 
schedule  the  case  for  a  special 
reconsideration  hearing.  Such  referral 
shall  automatically  retard  the  prisoner's 
scheduled  release  date  until  a  final 
decision  is  reached  in  the  case.  The 
decision  to  schedule  a  case  for  a  special 
reconsideration  hearing  shall  be  based 
on  the  conciurence  of  two 
Commissioner  votes,  including  the  vote 
of  the  referring  Commissioner.  The 
hearing  shall  be  conducted  in 
accordance  with  the  procedures  set 
forth  in  §§  2.12  and  2.13.  The  entry  of 
a  new  order  following  such  hearing 
shall  void  the  previously  established 
release  date. 

7.  28  CFR  Part  2.  §  2.64  is  revised  to 
read  as  follows: 

%Z$4.    Quorum. 

Any  Commission  action  authorized  by 
law  may  be  taken  on  a  majority  vote  of 
the  Commissionera  holding  office  at  the 
time  the  action  is  taken. 

§2.^    [Removed] 

8.  28  CFR  Part  2,  §  2.67  is  removed. 
Dated:  October  21, 1996. 

Edward  F.  Reilly.  Jr., 

Oiairman,  U.S.  Parole  Commission. 

[FR  Doc.  96-27303  Filed  10-28-96;  8:45  am) 

■OUNQ  coos  44ie-01-P 


6.  28  CFR  Part  2,  §  2.28(f)  is  revised 
to  read  as  follows: 


f  2^    Reopening  of 


DEPAFITMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redamatlon 
and  Enforcement 

30  CFR  Part  914 

[IN-11»-FOR;  Stale  Amendment  No.  »4-q 

Indiana  ftogulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving,  mth 
exceptions  and  additional  requirements, 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  referred 
to  as  the  "Indiana  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  consists  of  changes  to  the 
Indiana  siu&ce  mining  rules  concerning 
OSM  Regulatory  Reform  I  and  III  issues, 
required  program  amendments,  and 
State  initiatives.  The  primary  focus  of 
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the  amendment  is  on  hydrology, 
impoundments,  roads,  support  facilities, 
and  additional  miscellaneous  issues. 
This  amendment  is  intended  to  resolve 
outstanding  issues  that  remain  in  the 
Indiana  program  resulting  &om  changes 
to  the  Federal  program.  The  amendment 
is  also  intended  to  add  changes  desired 
by  the  State. 

EFFECTIVE  DATE:  October  29.  1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Roger  W.  Calhoun.  Ehrector. 
Indianapolis  Field  Office.  Telephone: 
(317) 226-6166. 

8UPPI.EMENTARY  mFORMATION: 

I.  Background  on  the  Indiana  Program. 

II.  Submission  of  the  Amendment, 
in.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29.  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  foimd  in 
the  July  26,  1982,  Federal  Regiater  (47 
FR  32071).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  CFR  914.10.  914.15,  and  914.16. 

II.  Submiaaion  of  the  Amendment 

Since  July  29,  1982  (the  date  of 
conditional  approval  of  the  Indiana 
program),  a  number  of  changes  have 


been  made  to  the  Federal  regulations 
concerning  surface  coal  mining  and 
reclamation  operations.  Pursuant  to  the 
Federal  regulations  at  30  CFR  732.17, 
OSM  informed  Indiana  on  May  22, 1985 
(Regulatory  Reform  I),  and  on 
Septembw  20. 1989  (Regulatory  Reform 
TO),  that  a  number  of  Inmana  program 
rules  are  less  effective  than  or 
inconsistent  with  the  revised  Federal 
requirements. 

By  letter  dated  October  15. 1993 
(Administrative  Record  Number  IND- 
1300).  the  Indiana  Deftartment  of 
Natural  Resources  (IDNR)  submitted  to 
OSM  State  program  amendment  package 
#93-6,  which  consisted  of  revisions  to 
52  sections  of  the  Indiana  rules.  The 
revisions  addressed  changes  to  the 
Indiana  program  that  were  identified  in 
the  two  letters  referred  to  above,  and 
certain  required  program  amendments 
identified  at  30  CFR  914.16.  The  State 
has  also  proposed  additional  changes 
that  are  designed  to  further  improve  the 
Indiana  program.  The  primary  focus  of 
the  submittal  is  on  hydrology, 
impoundments,  roads,  support  facilities, 
and  termination  of  jurisdiction.  OSM 
reviewed  the  proposed  #93-6 
amendments,  and  provided  Indiana 
with  a  detailed  list  of  comments 
concerning  the  amendments. 

By  letter  dated  September  26, 1994 
(Administrative  Record  Number  IND- 
1401).  Indiana  submitted  proposed 
amendment  #94-5  as  a  revised  ' 
replacement  for  amendment  #93-6. 
OSM  reviewed  amendment  #94-5  and 
submitted  comments  to  Indiana  by  letter 


dated  July  28, 1995  (Administrative 
Record  Nimiber  IND-1505).  Indiana 
responded  by  letter  dated  August  16, 
1995  (Administrative  Record  Nimiber 
IND-1506). 

OSM  announced  receipt  of  proposed 
amendment  #93-6  in  the  E)ecember  16. 

1993.  Federal  Regisler  (53  FR  65679). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opporttinity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
January  18, 1994. 

OSM  annoimced  receipt  of  proposed 
amendment  #94-5  in  the  Oct(4)er  20, 

1994.  Federal  Registar  (59  FR  52943), 
and  in  the  same  doctunent  opened  the 
pubUc  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequiacy  of  the  proposed  amendment 
The  public  comment  period  closed  on 
November  21, 1994.  No  one  requested 
an  opportunity  to  speak  at  the  public 
hearing,  so  no  hearing  was  held. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

A.  Revisions  to  Indiana's  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

The  following  rulemaking  actions  are 
being  proposed  by  Indiana: 


Rule  number 


Subject 


Federal  counterpart 
(30  CFR) 


310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 


12-0.5-78.7 
12-0.5-91.5 
12-0.S-109 

12-3-30  

12-3-32  

12-3-33  

12-3-34  

12-3-41  

12-3-47  

12-»-65  

12-3-68  

12-3-70  

12-3-71   

12-3-81   

12-:^^1   

12-5-17  

12-5-20  

12-5-27  

12-5-31   

12-5-39  

12-5-41   

12-6-42  

12-5-44  

12-5-48  

12-6-50  


uesneon  oi  Ooier  ueuimam  laciirees « 

DefinMion  d  "prevkxMly  minad  area." 

Dennittoo  o«  "road."  „ 

t^etiiMi  appiicaoona^  fiyoroiooy  .m..««..........m .•.»••.•.•.•.•.•...«.,••.•.....••••....••..•.•.. •••...••..» 

Rem*  appNcaSona;  ground  water _„ ^ 

Permit  applications;  surlace  water «. 

Permit  appliiiabon;  aitemalive  water  si^jply 

Permil  applications;  general  rsquiremente  „ „ 

Permit  applications;  protection  o(  hydrologic  belance 

Pemiit  applications;  transportation  lacilties  

Undergrourx)  permite;  hyt^oiogy  

Underground  permite;  ground  water  ..„ 

Underground  permite;  surface  water  hifuiiHiion  „ „ 

Underground  permite;  protection  of  hydrologic  balance 

Underground  mining;  return  of  coel  processing  waste  to  atMndoned  underground 

Surtac:e  mining;  water  quaWy  standards  and  effluent  Imitations 

Surlace  mining:  sedirTter<  corHrol  measures 

Surface  mining;  surlace  arxl  ground  water  monitoring  

Hydrologic  beience;  dKwsions,  impoundments,  arxl  treatment  tadities 

Dispoaal  of  excess  spoil  

Surlace  mining;  general  requiremente 

Coal  procaesing  waste  barSts;  site  irvpectton;  construction  requiremente , 

Coal  mine  waste  

Surface  mining;  dams  and  embentonente;  general  requiremente 

Coel  processing  waste;  danw  and  errtwr^onente;  design  and  oonatruction  


701.5 

701.5 

701.5 

780.21(a) 

780.21(b) 

780.21(b) 

780.21(e) 

780.11(a),  (b) 

780.21 

780.37(a) 

784.14(a) 

784.14(b),  (h) 

784.14(b)(2).  (I) 

784.14(g),  (e) 

784.25 

816.42 

816.45 

816.41 

816.56 

816.71 

816.81 

816.83 

816.83 

816.84 

816.84 
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Ruto  number 


310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 

310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 


12-6-69  . 
12-5-70  . 
12-6-83  . 
12-6-66  . 
12-6-92  . 
12-&-e6  . 

12-6-104 
12-5-105 
12-5-106 
12-6-108 
12-6-112 
12-5-114 
12-6-137 
12-6-144 
12-6-19  . 


Subject 


dK/ersions,  impound- 


Surface  mining;  roads _ 

Other  transportation  facilities _ „ 

Underground  mining;  water  quaMy  standards  and  eflluenl  Nmitaiions 

Underground  mining;  sedvnent  control  measures 

Underground  mining:  surface  and  ground  water  monitoring 

Underground  mining;  postmining  rehabilitation  of  siitation  structures, 
ments,  and  treatment  (aciMies. 

Underground  mining;  disposal  of  underground  development  waste  and  excess  apofl 

Underground  mining:coal  processing  waste  benio:  general  requiremente  

Underground  mining;  coal  processing  waste  banks;  site  inspection  

Underground  mining:  coal  processing  waste  banks:  constmction  requirements  . 

Underground  mining;  coal  processing  waste;  dams  and  embankments;  general  requiremente 

Underground  mining;  dams  and  errtjankmente;  design  and  constiuctkxi 

Underground  mining;  roads  

Auger  mining;  additkxial  performance  standards 

Termination  of  jurisdictran 


redsral  oountorpart 
(30  CFR) 


816.150 
816.181 
817.42 
817.46 
817.41 
817.56 

817.71 
817.81 
817.83 
817.83 
817.84 
817.84 
817.150 
819.15 
700.11 


Because  the  above  proposed 
amendments  are  identical  in  meaning  to 
the  corresponding  Federal  definitions, 
the  Director  finds  that  Indiana's 
prop>osed  rules  are  no  less  effective  than 
the  Federal  rules. 

B.  Revisions  to  Indiana's  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Federal  Regulations 

1.310  lAC  12-3-49/83    Permit 
applications;  ponds,  impoundments, 
refuse  piles,  coal  mine  waste  dams  and 
embaiikments. 

The  changes  to  these  sections  add 
language  substantively  identical  to  and 
no  less  effective  than  the  Federal 
coimterp>arts  at  30  CFR  780.25  and 
784.16.  However,  subsections  49/ 
63(e)(3)  lack  a  requirement  for  a  stabiUty 
analysis  of  each  structure  as  required  by 
30  CFR  780.25(f)  and  784.i6(f). 
Therefore,  the  Director  is  requiring  that 
the  Indiana  program  be  further  amended 
to  provide  for  a  stability  analysis  as  is 
required  by  30  CFR  780.25(f)  and 
784.16(f). 

The  Director  notes  that  Indiana  lacks 
certain  counterpart  provisions  to 
Federal  provisions  found  at  30  CFR 
780.25(a).  (a)(2],  and  (a)(3)  that  were 
amended  in  part  on  Cictober  20, 1994,  at 
59  FR  53022.  The  Federal  regulations 
were  amended  primarily  to  incorporate 
by  reference  certain  criteria  relating  to 
dam  classification  found  in  U.S.  Soil 
Ck>nservation  Service  (SCS)  Technical 
Release  No.  60  (TR-60),  1985.  in  order 
to  ensure  that  the  permitting 
requirements  for  impoundments  are 
consistent  with  the  performance 
standards  for  impoundments  and  that 
both  are  tied  to  certain  SCS  and  Mine 
Safety  and  Health  Administration 
(MSHA)  requirements.  In  a  future  30 
CFR  part  732  letter,  OSM  will  notify 
Indiana  of  the  additional  revisions  to  its 
program  that  are  necessary  to  be  no  less 


effective  than  the  revised  Federal 
regulations  disaissed  above. 

2.  310  LAC  12-3-55.1/90.5    Permit 
applications;  road  systems. 

These  new  sections  are  substantively 
identical  to  the  coimterpart  Federal 
regulations  at  30  CFR  780.37  and  784.24 
with  the  following  exceptions. 
Subsections  55.1/90.5(c)  cross-reference 
the  design  requirements  of  310  lAC  12- 
5-69.5/137.5.  The  design  provisions  in 
310  lAC  12-5-69.5  (2)(B)  and  12-5- 
137.5(2)  lack  a  technical  basis  on  which 
to  judge  whether  or  not  a  road 
embankment  is  stable.  The  Director  is 
approving  the  proposed  provisions,  but 
notes  that  subsections  (c)  cross  referen  e 
sections  310  LAC  12-5-69.5/137.5 
which  are  less  effective  to  the  extent 
described  in  Finding  B-6,  below. 

3.  310  LAC  12-3-127    Permit  reviews; 
approval  for  transfer,  assignment,  or 
sale  of  permit  rights. 

The  Director  &ids  the  proposed 
amendments  substantively  identical  to 
the  counterpart  federal  regulations  at  30 
CFR  773.15.  In  addition,  the  Director  is 
requiring  that  310  lAC  12-3-127(c)(4). 
introductory  paragraph,  also  be 
amended  to  include  the  phrase  "or  by 
any  person  who  owns  or  controls  the 
applicant"  after  the  word  "applicant"  in 
line  3,  and  the  phrase  "or  person  who 
owns  or  controls  the  applicant"  after  the 
word  "applicant"  in  line  7. 

4.  310  LAC  12-5-21/87    Surface 
mining;  siitation  structures. 

The  Director  finds  these  amendments 
to  be  substantively  identical  to  the 
coimterpart  Federal  regtilations  at  30 
CFR  816/817.46  (b)  and  (c)  and  30  CFR 
816/81 7.49(a)(9)  except  as  noted  below. 
The  proposed  language  at  subsections 
(a)(3)  provide  that  professional  land 
surveyors  may  certify  the  construction 
of  siitation  structures.  The  Federal 
regulations  at  30  CFR  816/81 7.46(b)(3) 
and  816/81 7.49(a)(ll)(iv)  authorize 
professional  land  surveyors  to  inspect 


and  certify  certain  impoundments  only 
in  States  which  authorize  land 
surveyors  to  prepare  and  certify  plans  in 
accordance  with  30  CFR  780.25(a). 
Indiana  does  not  authorize  land 
surveyors  to  prepare  and  certify  such 
plans.  Therefore,  the  proposed  language 
is  less  effective  than  the  Federal 
regulations  to  the  extent  that  land 
surveyors  would  be  allowed  to  inspect 
and  certify  the  construction  of  siitation 
structiu^s.  The  Director  is  approving 
310  LAC  12-5-21/87(a)(3)  except  to  the 
extent  that  the  provisions  authorize  land 
surveyors  to  inspect  and  certify  the 
construction  of  siitation  structures. 
Therefore.  Indiana  inust  remove  from 
310  LAC  12-5-21/87(a)(3)  the  language 
concerning  land  surveyors  that  is  not 
approved. 

The  EKrector  notes  that  the  provisions 
at  subsections  (d)(2)  do  not  include 
criteria  for  impoundments  meeting  the 
SCS  Class  B  or  C  criteria  as  provided  in 
30  CFR  816.46(c)(2)  and  816.49(a)(9). 
These  Federal  regulations  were 
amended  in  part  on  October  20,  1994,  at 
59  FR  53022.  The  Federal  regulations 
were  amended  primarily  to  incx)rporate 
by  reference  certain  criteria  Telating  to 
dam  classification  found  in  U.S.  Soil 
(Conservation  Service  (SCS)  Technical 
Release  No.  60  (TR-60),  1985,  in  order 
to  ensure  that  the  permitting 
requirements  for  im{>oimdments  are 
cx)nsistent  with  the  perfonnanc:e 
standards  for  impoundments  and  that 
both  are  tied  to  certain  SCS  and  Mine 
Safety  and  Health  Administration 
(MSHA)  requirements.  In  a  future  30 
CFR  Part  732  letter,  OSM  will  notify 
Indiana  of  the  additional  revisions  to  its 
program  that  are  necessary  to  be  no  less 
effective  than  the  revised  Federal 
regulations  discussed  above. 

5.  310  LAC  12-5-24/90  Surface 
mining;  permanent  and  temporary 
impoundments. 
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The  Director  finds  the  proposed 
amendments  to  these  sections  to  be 
similar  to  and  no  less  eCbctive  than  the 
counterpart  Federal  regulations  at  30 
CFR  816/817.49.  with  the  following 
exceptions. 

At  proposed  310  lAC  12-5-24/ 
90(s)(9)(B).  Indiana  is  adding  language 
to  authorize  qualified  registered 
professional  land  surveyors  to  certify 
certain  impoundment  inspections.  The 
Federal  regulations  at  30  CFR  816/ 
817.49(a)(ll)(iv)  authorize  professional 
land  surveyors  to  iiupect  and  certify 
certain  Impoundments  as  required  by 
816/817.49(a)(ll)  only  in  Sutes  which 
authorize  land  surveyors  to  prepare  and 
certify  plans  in  accordance  with  30  CFR 
780.25(a).  Indiana  does  not  suthorixe 
land  surveyors  to  prepare  and  certify 
such  plans.  Therefore,  the  proposed 
language  is  less  e£fective  than  the 
Federal  regulations  at  30  CFR  816/ 
817.49(a)(ll)(iv)  to  the  extent  that  land 
surveyors  would  be  allovred  to  inspect 
and  certify  certain  impoundments.  The 
Director  is  spproving  310  lAC  12-5-24/ 
90(a)(9)(B)  except  to  the  extent  that  the 
provisions  authorize  land  surveyors  to 
inspect  and  certify  impoundments. 
Thert*  fore,  Indiana  must  remove  from 
310  lAC  12-5-21/87(aK3)  the  language 
concerning  land  surveyors  that  is  not 
approved. 

At  proposed  310  lAC  12-5-24/ 
90(a)(9)(E).  Indiana  is  adding  language 
to  authorize  an  exemption  to  the 
quarterly  inspection  requirements  at  12- 
5-24/90(a)(9)(E).  There  are  no  Federal 
counterparts  to  the  proposed  language, 
but  OSM  has  approved  similar  language 
in  Illinois  (see  66  FR  64988:  December 
13. 1991).  In  the  Illinois  finding.  OSM 
determined  that  due  to  site  specific 
factors  such  as  relatively  flat  terrain  and 
sparse  population  in  the  coal  producing 
areas,  an  exemption  from  the  annual 
certifications  and  quarterly  inspections 
of  non-hazardous  impoundments  is 
acceptable  in  Illinois.  The  Direcio.*  has 
determined  that  the  same  is  true  for 
Indiana.  The  Director  finds  the 
proposed  State  language  no  less 
effective  than  the  counterpart  Federal 
regulations  at  30  CPU  816/817.49(aHl0) 
but.  as  with  tie  Illinois  approval,  is 
requiring  that  Indiana  use  the  criteria 
developed  by  OSM  on  September  7, 
1990.  as  a  guideline  when  reviewing 
exemption  requests.  In  a  letter  dated 
August  21.  1996.  (Administrative 
Record  Nimiber  IND-1542).  Indiana 
agreed  to  use  this  criteria  when 
reviewing  an  exemption  request  under 
this  rule. 

In  addition,  the  Director  notes  that 
Indiana's  use  of  the  terra  "subsection" 
in  the  phrase  "shall  be  exem{>t  from  the 
examination  requirements  of  this 


subsection"  is  incorrect.  In  the  August 
21. 1996,  letter,  Indiana  stated  that  the 
correct  term  should  be  "clause."  and 
that  it  is  the  intention  of  the  Indiana 
Division  of  Reclamation  to  apply  310 
lAC  12-5-24/90(a)(e)(E}  as  the 
examination  requirements  that  would  be 
exempted  by  the  proposed  provisioDS. 
The  Director  is  requiring  that  Indiana 
further  amend  310  lAC  12-5-24/ 
90(a)(9)(E)  to  clarify  that  the  tern 
"subsection"  should  be  "clause." 

The  Federal  regulations  at  30  CFR 
816/817.49  conceming  impoundments 
were  revised  on  Octo^  20,  1994  (59  FR 
53022).  Most  of  the  chanaes  to  the 
Federal  proviaions  are  related  to  the 
incorporation  by  reference  of  certain 
criteria  in  "Earth  Dams  and  Reservoirs," 
SCS  publication  TR-60. 1985. 
Specdfically.  the  criteria  referenced  in 
TR-60  require  impoimdments  meeting 
SCS  Claaa  B  and  C  criteria  in  TR-60  to 
meet  the  same  stability,  spillway, 
foundation  investigation,  freeboard, 
hydrograph,  inspection,  snd 
examination  requirements  as 
impoundments  meeting  the  MSHA 
criteria  in  30  CFR  77.216(a).  In  a  future 
30  CFR  Part  732  letter,  OSM  will  notify 
Indiaiu  of  the  additional  reviaions  to 
sectioiu  310  lAC  12-5-24/90  that  are 
necessary  to  be  no  less  effective  than  the 
revised  Federal  regulations  discussed 
above. 

6.  310  lAC  12-S-69.S/137.S    Stuface 
mining;  primary  roads. 

The  Director  finds  the  proposed 
amendments  to  be  substantively 
identical  to  the  counterpart  Federal 
regulations  at  30  CFR  816/817.151,  with 
the  following  exceptions. 

The  proposed  language  at  subsections 
69.5(2)  (A)  and  (B)/137.5(2)  allow  a 
minimum  static  safsty  factor  of  1.3.  "or" 
a  maximum  slope  not  in  excess  of  3h:lv. 
The  proposed  option  of  either  the  1.3 
static  safety  factor  or  a  maximum  slope 
of  3h:lv  is  less  effective  than  the 
counterpart  federal  regulations,  because 
a  3b:lv  slope  isn't  automatically 
equivalent  to  a  1.3  static  safety  factor. 
Therefore,  the  Director  is  approving  the 
proposed  provisions  except  to  the  extent 
that  the  provisions  allow  the  use  of  a 
maximum  slope  of  3h:lv  as  an 
alternative  to  the  1.3  static  safety  fector 
requirement.  In  addition.  Indiana  must 
remove  from  310  LAC  12-5-69.5/ 
137.5(2)  the  language  that  allows  the  use 
of  a  maximum  slope  of  3h:lv  as  an 
alternative  to  the  1.3  static  safety  fector 
requirement  or  propose  engineering 
design  standards  for  a  slope  of  3h:lv 
that  ensure  compliance  with  the 
minimiun  static  safety  fector  of  1.3. 

Indiana  also  proposed  engineering 
design  standards  at  subsection 
69.5(2)(C)  for  surface  mining  primary 


roads,  which  allow  the  use  of  a 
maximum  slope  of  2h.lv,  as  an 
ahemative  to  the  1.3  static  safety  fector 
requirement  The  Federal  regulations  at 
30  CFR  780.37(c)  and  784.24(c)  allow 
regulatory  authorities  to  establish 
wngtnwwring  design  Standards  for 
primary  roads  in  lieu  of  engineering 
tests  to  eetabUsh  compliance  with  the 

minimum  gtstic  safety  fectOr  of  1.3. 

OSM  conducted  a  tedmical  review  of 
the  propoaed  design  standard  and  found 
them  to  be  acceptsi)le.  Therefore,  the 
Director  is  approving  Indiana's 
alternative  design  standards  at  310  LAC 
12-5-69.5(2)(C). 

IV.  Sanunary  and  Dispositioa  of 


Federal  Agency  Comments 

Pursuant \o  30  CFR  732.17(h)(ll)(I), 
the  Director  solicited  conmients  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Indiana 
program.  The  U.S.  Fish  and  Wildlife 
Service  (FWS)  responded 
(Administrative  record  Number  IND- 
1411)  supporting  the  amendments 
because  "they  generally  provide  a 
higher  level  of  reportii^,  monitoring, 
and  remediation  regarding  water  quality 
and  quantity."  The  FWS  also  had  the 
following  specific  comments. 

FWS  recommended  that  310  lAC  12- 
3-47(c)(2)(C),  conceming  adverse  effects 
of  mining  on  underground  or  surfece 
water,  be  amended  by  adding  to  the  list 
of  "legitimate  purposes"  to  include 
aquatic  ecosystems.  In  response,  the 
Director  notes  that  the  proposed 
language  is  identical  to  the  counterpart 
Federal  language  30  CFR 
780.21(f)(3)(Ui).  In  addition,  the 
"legitimate  purposes"  referred  to  in  the 
provision  applies  to  human  use  of  water 
supplies  (e.g..  domestic,  agricultural), 
and,  therefore,  aquatic  ecosystems 
would  be  an  inappropriate  addition  to 
Uielist. 

FWS  recommended  that  310  LAC-12- 
5-21(b)(l)  be  amended  to  add  that 
siltation  structures  be  located  out  of 
forested  intermittent  streams  and 
forested  wetlands  as  well  as  out  of 
perennial  streams.  In  response,  the 
Director  notes  that  the  amended 
language  is  substantively  identical  to 
the  counterpart  Federal  regulations  at  30 
CFR  816.46(c)(ii). 

FWS  recommended  that  310  lAC  12- 
5-69(b)(6)  be  amended  to  reqviire  that 
flow  alterations  be  "minimal"  in 
accordance  with  best  available 
technology.  In  response,  the  Director 
notes  that  the  proi>osed  language  is 
identical  to  the  counterpart  Federal 
language  at  30  CFR  816.150(b)(5). 
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The  U.S.  Department  of  Agriculture, 
Nattiral  Resources  Conservation  Service 
(NRCS)  responded  that  their  review 
revealed  no  impact  to  NRCS  programs. 
However,  the  NRCS  had  the  following 
questions. 

The  NRCS  stated  that  if  Indiana 
doesn't  authorize  professional  land 
surveyors  to  certify  construction,  then 
the  phrase  "or  qualified  registered 
professional  land  surveyor"  should  be 
removed  from  310  LAC  12-5-21(a)(3).  In 
response,  the  Director  notes  that  as 
discussed  above  in  Finding  4,  Indiana 
does  not  authorize  land  surveyors  to 
certify  impoundment  designs. 
Therefore,  Indiana's  proposed 
authorization  to  allow  land  surveyors  to 
inspect  and  certify  impoundments  is 
less  effective  than  the  Federal 
regulations  at  30  CFR  816/ 
817.49(a)(ll)(iv)  and  cannot  be 
approved. 

The  NRCS  stated  that  310  lAC  12-5- 
24/90(a)(g)  and  (a)(g)(B)  appear 
contradictory  because  the  introductory 
paragraph  at  (a)(9)  refers  only  to 
professional  engineers,  while  (a)(9)(B) 
refers  to  both  engineers  and  surveyors. 
In  response,  the  Director  notes  that  as 
discussed  above  in  Finding  5,  Indiana 
does  not  authorize  land  surveyors  to 
certify  impoundment  designs. 
Therefore.  Indiana's  proposed 
authorization  to  allow  land  surveyors  to 
inspect  and  certify  impoundments  is 
less  effective  than  the  Federal 
regulations  at  30  CFR  816/ 
817.49(a)(ll)(iv)  and  cannot  be 
approved. 

Public  Conwuents 

A  public  comment  period  and 
opportimity  to  request  a  public  hearing 
was  announced  in  the  October  20. 1994. 
Federal  Register  (59  FR  52943).  The 
comment  period  closed  on  November 
21, 1994.  No  comments  were  received, 
and  no  one  requested  a  hearing,  so  the 
scheduled  hearing  was  not  held. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.1 7(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  imder  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.] 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(I).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  on  October  3, 
1994  (Administrative  Record  Number 


IND-1404).  EPA  responded  on  October 
18. 1994  (Administrative  Record 
Number  IND-1410).  EPA  stated  that  it 
found  the  document  (amendment  #94- 
5)  acceptable. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  amendment  #94- 
5  submitted  by  Indiana  on  September 
28, 1994,  except  as  noted  below. 

The  Director  is  approving  310  lAC 
12-5-21/87(a)(3)  except  to  the  extent 
that  the  provisions  authorize  land 
surveyors  to  inspect  and  certify  the 
construction  of  siltation  structures,  and 
he  is  requiring  Indiana  to  remove  the 
disapprove  language  and  to  notify  OSM 
when  the  removal  is  completed. 

The  Director  is  approving  310  LAC 
12-5-24/90(a)(9)(B)  except  to  the  extent 
that  the  provisions  authorize  land 
svuveyors  to  inspect  and  certify 
impoimdments,  and  he  is  requiring 
Indiana  to  remove  the  disapproved 
language  and  to  notify  OSM  when  the 
removal  is  completed. 

The  Director  is  approving  310  lAC 
12-5-69.5/137.5(2)  except  to  the  extent 
that  the  provisions  allow  the  use  of  a 
maximum  slope  of  3h:lv  without 
providing  engineering  design  standards 
that  ensure  compliance  with  the 
minimum  static  safety  factor  of  1.3.  He 
is  also  requiring  that  Indiana  remove  the 
disapproved  language  and  notify  OSM 
when  the  removal  is  completed  or 
proposed  engineering  design  standards 
for  a  slope  of  3h:lv  that  ensure 
compliance  with  the  1.3  minimum  static 
safety  fector  reouirement. 

In  addition,  tne  State's  subsections 
310  lAC  12-3-49/83(e)(3)  should  be 
amended  to  add  the  requirement 
conceming  stability  analysis  of  each 
structure  as  required  by  30  CFR  780.25 
and  784.16  subsection  (f). 

The  Director  is  requiring  that  310  LAC 
12-3-127(c)(4).  introductory  paragraph, 
be  amended  to  include  the  phrase  "or 
by  any  person  who  owns  or  controls  the 
applicant"  after  the  word  "applicant"  in 
line  3,  and  the  phrase  "or  person  who 
owns  or  controls  the  applicant"  after  the 
word  "applicant"  in  line  7. 

The  Director  is  requiring  that  Indiana 
further  amend  310  lAC  12-5-24/ 
90(a)(g)(E)  to  clarify  that  Uie  term 
"subsection"  should  be  "clause." 

The  Director's  approval  herein  of  the 
proposed  amendment  has  satisfied 
certain  required  amendments  codified  at 
30  CFR  914.16.  Therefore,  the  Director 
is  removing  the  following  required 
program  amendments:  30  CFR  914.16 
(o).  (q),  (r).  (t),  (u),  (v),  (w).  (x).  (y).  (z), 
and  (aa). 

The  Federal  regulations  at  30  CFR 
Parts  914,  codifying  decisions 


conceming  the  Indiana  program,  are 
being  amended  to  implement  this 
decision.  This  final  rule  is  being  made 
efiiective  immediately  to  expedite  the 
State  program  amendment  process  and 
to  encourage  States  to  bring  their 
programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  imilateral  changes  to  approved  State 
programs.  In  his  oversight  of  the  Indiana 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  him.  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Indiana  of  only  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10), 
decisions  on  proptosed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 
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National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C.  . 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  die 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
detennined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  SUte  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  woidd  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  reqidrements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Deoartment  railed  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

Uat  of  Sobfects  in  30  CFR  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  Saptembar  30. 1996 
Kooald  C  Backer, 

Acting  Regional  Director.  Appalachian 
Reponal  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— MDUNA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 


2.  Section  914.15  is  amended  by 
adding  paragraph  (rrr)  to  read  as 
follows: 

1914.15    Approwl  of  ragulatonf  program 


(rrr)  With  the  exceptions  noted  below, 
the  amendments  submitted  by  Indiana 
on  September  26, 1994,  and  revised  on 
Aug\ist  16, 1995.  are  approved  efiiective 
October  29. 1996: 

The  Director  is  approving  310  LAG 
12-5-21/B7(a)(3)  except  to  the  extent 
that  the  provisions  authorize  land 
surveyora  to  inspect  and  certify  the 
construction  of  siltation  structures. 

The  Director  is  approving  310  LAC 
12-5-24/90(a)(9)(B)  except  to  the  extent 
that  the  provisiona  authcniae  land 
surveyors  to  inspect  and  certify 
impoundments. 

The  Director  is  approving  310  LAC 
12-S-69,  5/137.5(2)  except  to  the  extent 
that  the  provisions  allow  the  use  of  a 
maximimi  slope  of  3h:lv  without 
providing  en^neering  design  standards 
that  ensure  compliance  with  the 
minimiun  static  safety  factor  of  1.3. 

3.  Section  914.16  is  amended  by 
removing  and  reaerving  paragraphs  (o), 
(q).  (r),  (t),  (u),  (v),  (w),  (x),  (y).  (i),  and 
(aa);  and  adding  paragraph  (ii)  to  read  as 
follows: 


30  CFB  Part  835 

tOH-aST;  AntMidnwnt  Number  71] 

Ohio  Ragulalory  Program 

AQENCV:  Office  of  Sur£Bce  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendmenL 

aUMMIRY;  OSM  is  approving  a  proposed 
amendment  to  the  ^lo  regulatory 
program  (hereinafter  referred  to  as  the 
"Ohio  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  C^o  proposed  revisions 
to  rules  pertaining  to  inspections.  The 
amendment  is  intended  to  make  the 
Ohio  program  consistent  with  the 
corresponding  Federal  regulations. 
EFFECnvC  DATE:  October  29, 1996. 
FOR  FURTHER  MF0RMAT10N  COMTACT: 
George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parinvay  Center,  Pittsburgh,  PA  15220, 
Telephone:  (412)  937-2153. 

SUPPLEMDrrARY  WFORMATIOH; 

I.  Background  on  the  Ohio  Program 

Q.  Submission  of  tha  Propoaed  Amendment 

m.  Diractw'a  Flndiogi 

IV.  Sununaiy  and  Disposition  of  CommenU 

V.  Director't  Dadsioo 

VL  Procedural  Datanninations 


1914.19    Rsqulrad  proorm  Miendmanti.       L  Backgroimd  on  the  Ohio  Program 


(ii)  By  April  28, 1997.  hidiana  shall 
submit  either  a  proposed  amendment  or 
a  description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  address  the  following: 

a.  Amnul  the  Lodiana  program  at  310 
LAC  12-3--49/83(e)(3)  to  add  the 
requirement  concerning  stability 
analysis  of  each  sbructtue  as  is  required 
by  30  CFR  780.25(f)  and  784.16(f). 

b.  Amend  310  lAC  12-3-127(c)(4), 
introductory  paragraph,  to  include  the 
phrase  "or  by  any  person  who  owns  or 
controls  the  applicant"  after  the  word 
"applicant"  in  line  3,  and  the  phrase  "or 
person  who  owns  or  controls  die 
applicant"  after  the  word  "applicant"  in 
line  7. 

c  The  Director  is  requiring  that 
Indiana  further  amend  310  LAC  12-5- 
24/90(a)(9)(E)  to  clarify  that  the  term 
"subsection"  should  be  "clause." 

(FR  Doc  96-27599  Filed  10-28-46;  8:45  am] 
■■•lan  oooi  Hit  is  m 


On  August  16. 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10, 
1982.  Federal  Kegialer  (47  FR  34688). 
Subsequent  actions  concerning 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
935.11.  935.15.  and  935.16. 

n.  Salmtiaaion  oftiia  Propoaed 
Amendment 

By  letter  dated  May  17, 1996, 
(Administrative  Record  No.  OH-216S- 
00)  Ohio  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  at  its  own  initiative.  Ohio 
propoaed  to  revise  Ohio  Administrative 
Code  (OAG)  section  1501:13-14-01  by 
deleting  that  portion  of  the  rule 
pertaining  to  bond  reducdon:  adding 
language  to  treat  portions  of  operations 
as  inactive  nidiere  reclamation  phase  n 
is  performed:  and  to  delete  a  reference 
to  permits  other  than  permanent 
program  "D"  permits.  In  a  subsequent 
letter  dated  September  3. 1996. 
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(Administrative  Record  No.  OH-2165- 
06)  Ohio  withdrew  its  proposal  to  add 
language  at  OAC  1501:13-14-01(A)(2). 
that  would  allow  portions  of  operations 
to  be  considered  as  inactive  for 
inspection  purposes. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  June  11, 
1996,  Federal  Register  (61  FR  29504), 
and  in  the  same  document  opened  the 
puUic  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
July  11, 1996. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment 

OAC  1501:13-14-01  Inspections 

{A)(2Xb)  Ohio  is  proposing  to  amend 
its  regulations  pertaining  to  inspections 
to  change  the  definition  of  "inactive 
coal  mining  and  reclamation  operation". 
CurrenUy,  one  of  the  ways  for  an  Ohio 
coal  mining  operation  to  be  deemed 
"inactive"  is  for  the  entire  operation  to 
have  achieved  Phase  n  reclamation 
standards  and  that  release  of  phase  II 
bond  liability  has  occurred.  Ohio  is 
proposing  to  delete  the  requirement  that 
actual  release  from  phase  n  bond 
liability  must  occtu  before  a  site  is 
considered  inactive  so  that  the 
operation  must  only  meet  phase  II 
reclamation  standards  to  be  considered 
inactive.  The  amendment  has  nearly 
identical  wording  to  30  CFR 
842.11(c)(2)(iii)(B)  (the  rule  applying  to 
OSM  when  it  is  the  regulatory 
authority).  Although  30  CFR 
842.1  l(c)(2)(iii)(B)  is  nearly  identical  to 
the  Ohio  amendment,  30  CFR 
840.11(f)(2)  (the  rule  applying  to  states 
when  they  are  the  regulatory  authority), 
contains  language  nearly  identical  to 
Ohio's  existing  regulation.  However,  as 
discussed  below,  it  is  clear  from  the 
1982  federal  rule  preamble,  the  OSM 
intended  the  rules  for  OSM  and  the 
states  to  be  the  same  and  only  to  require 
that  Phase  II  reclamation  be 
accomplished. 

This  1982  federal  final  rule,  was 
originally  proposed  by  OSM  on 
December  1,  1981  (46  FR  58464).  OSM 
suggested  a  change  to  30  CFR 
842.11(c)(2).  but  did  not  propose  a 
change  to  30  CFR  840.11.  Then,  in  the 
1982  final  rule  regarding  30  CFR  840.11, 
four  commenters  "wrote  that  the  same 
policy  considerations  of  efficiency  in 
Federal  programs  (should]  apply  to 
State  programs."  47  FR  35620, 35621 


(August  16, 1982).  OSM  agreed  with  the 
commentera  and  stated  that: 

The  final  rule  allows  States  to  distinguish 
between  active  and  inactive  mines  in  die 
same  manner  as  was  proposed  and  is  being 
adopted  for  OSM  when  acting  as  the 
regulatory  authority.  This  is  accomplished 
through  *  *  *  new  paragraph  (f),  discussed 
above.  A  discussion  of  the  comments 
addressing  the  question  of  active  and  inactive 
mines  is  found  below,  under  the  discussion 
of  S  842.11(c). 

Id.  OSM,  in  its  discussion  of  30  CFR 
842.11  responded  to  commentera  that 
wanted  the  requirement  for  Phase  II 
bond  release  deleted  because  it  could 
cause  "OSM  to  continue  monthly 
inspections  long  after  Phase  II 
reclamation  is  completed."  47  FR  at 
35627  (August  16, 1982). 

OSM  agrees.  In  view  of  the  broad 
discretion  granted  to  OSM  in  releasing  a 
portion  of  the  performance  bond  following 
completion  of  Reclamation  Phases  I  and  II, 
the  determination  of  a  mine's  status  as  active 
or  inactive  should  be  based  solely  on  the 
completion  of  Reclamation  Phase  IL  Id. 
(Emphasis  added). 

The  Director  finds  Ohio's  proposed 
deletion  consistent  with  the  intent  of  30 
CFR  840.11(f)(2)  and  therefore,  no  less 
effective. 

(A)(2)(c)  Ohio  is  proposing  to  delete 
this  section  pertaining  to  other  than 
permanent  program  "D"  permits.  Since 
Ohio  no  longer  has  any  active  permits 
except  permanent  program  permits,  and 
permits  pertaining  to  exploration  are  not 
subject  to  the  specific  inspection 
fi«quencies,  the  Director  finds  that 
Ohio's  proposed  rule  is  consistent  with 
30  CFR  701.1.  which  requires  a 
permanent  regulatory  program  to 
include  subchapter  L.  which  includes 
Part  840. 

rv.  Summary  and  Disposition  of 
Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  Comments  were  received 
from  one  Environmental  Group  in  a 
letter  dated  July  11.  OSM  carefully 
considered  the  comments.  Essentially, 
the  commenter  opposed  the  amendment 
on  the  basis  that  it  would  legitimize  an 
already  deficient  inspection  frequency 
in  Ohio,  and  cause  additional  safety  and 
environmental  hazards  for  the  public. 
OSM  recognizes  the  comment,  however 
the  commenter's  concern  about 
inspection  frequency  is  really  directed 
toward  Ohio's  implementation  of  its 
approved  program,  which  is  not  the 
subject  of  this  amendment.  The  Director 
notes  that  recently,  OSM  received  a 
request,  piu^uant  to  30  CFR 
733.12(a)(2)("733  request"),  to  evaluate 


some  of  the  same  issues  that  are  raised 
by  the  commenter.  In  response  to  the 
733  request,  OSM  is  in  the  process  of 
reviewing  the  matter. 

The  suDJect  of  this  amendment 
primarily  deals  with  whether  Ohio's 
revised  definition  of  "inactive  coal 
mining  and  reclamation  operation"  is 
no  less  effective  than  the  applicable 
federal  definition.  Ohio's  revised 
definition  of  "inactive  coal  minii^ 
operations"  requires  that  Phase  II 
reclamation  be  completed.  For  a  more 
complete  discussion  of  this  amendment, 
see  the  Director's  Findings.  The 
commenter  also  was  concerned  that  the 
amendment  "would  weaken  Ohio's 
ability  to  adequately  monitor  surface 
mining."  The  Director  disagrees 
because,  even  though  more  mines  may 
be  defined  as  inactive,  "OSM  has  found 
that,  in  general,  inactive  mines  present 
fewer  problems  than  active  mines,  and 
.consequently  do  not  require  the  same 
frequency  of  inspections  as  active 
mines."  47  FR  35620,  35627  (August  16, 
1982).  Thus,  the  amendment  would 
allow  the  ins]>ection  staff  to  devote 
more  resources  to  active  sites  that  pose 
a  higher  risk  for  impacts  to  the 
environment. 

Because  no  one  requested  an 
opportunity  to  speak  at  a  public  hearing, 
no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 
No  comments  were  received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll){ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Ohio  proposed  to 
make  in  this  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
OSM  did  not  request  EPA's 
concurrence. 

V.  Director's  Decision 

Based  on  the  above  finding(s),  the 
Ehrector  approves  the  proposed 
amendment  as  submitted  by  Ohio  on 
May  17, 1996. 

■fhe  Federal  regulations  at  30  CFR 
Part  935,  codifying  decisions  concerning 
the  Ohio  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
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expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Oaterminatknu 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Ortler  12778 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  ParU  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 


for  which  an  economic  analysis  waa 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effiect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgatcK)  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  for  the 
corresponding  Federal  regulations. 

List  of  Subfecta  in  30  CFR  Part  935 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  September  27. 1996. 
Ronald  C  Racker, 

Acting  Regional  Directm;  Appalachian 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  Title  30.  Chapter  VU. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  aa  set  forth 
below: 

PART935~OHK) 

1.  The  authority  citation  of  part  935 
continues  to  read  as  follows: 

Aathority:  30  U.S.C  1201  et  $eq. 

2.  Section  935.15  is  amended  by 
adding  paragraph  (cocc)  to  read  as 
follows: 

f938.lS    Approval  of  regulelory  program 


(cccc)  The  following  rules,  as 
submitted  to  OSM  on  May  17, 1996.  are 
approved  effective  October  29. 1996: 
OAC  lS01:13-14-01(A)(2)(b)  (Deleted 

Portion)  Definition  of  Inactive  coal 

mining  and  reclamation  operation 
OAC  1501:l3-14-01(A)(2)(c)  (Deletion) 

Same 

(PR  Doc  96-27000  Filed  10-2S-46;  8:45  am] 
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POSTAL  SERVICE 

38  CFR  Part  273 

Uabilltles  for  Fall 
Statamenta 


iCiaimaand 


agency:  Postal  Service. 
action:  Final  rule. 


penalties  administered  by  the  Postal 

Service. 

EFFECTIVE  DATE:  October  23. 1996. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Elizabeth  P.  Martin.  (202)  268-3022. 

SUPPLEMENTARY  tlFORIIATXM:  The 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990,  28  U.S.C.  2461 
note,  unended  by  the  Debt  Collection 
Improvement  Act  of  1996.  Pub.  L.  104- 
134.  31001(s).  110  But  1321  (1996). 
requires  agencies  that  assess  dvil 
monetary  penalties  to  adjust  their  civil 
monetary  penalties  for  inflation.  The 
Postal  Servioe  may  seek  a  civil  penalty 
procedure  under  31  U.S.C.  3802  for 
violations  involving  false  claims  and 
statements.  The  Postal  Service  is 
governed  by  28  U.S.C.  2641  note,  and 
accordingly,  amends  its  civil  penalties 
to  reflect  changes  in  §§  273.3(a)(1)  and 
273.3(b)(1).  Both  sections  are  revised  to 
increase  the  assessment  of  civil 
penalties  from  $5,000  to  $5,500. 

List  of  Snblects  in  39  CFR  Part  273 

Administrative  practice  and 
procedure.  Claims.  Fraud.  Penalties. 
Postal  Service. 

For  the  reasons  set  out  in  this 
dociunent.  the  Postal  Service  amends  39 
CFR  part  273  as  follows: 

PART  273— ADMmtSTRATION  OF 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT 

1.  The  authority  ciUtion  for  39  CFR 
part  273  continues  to  read  as  follows: 

AiUfaorttr-  31  U.S.C.  Chapter  38;  39  U.S.C 
401. 

2.  Section  273.3  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)(1)  to 
read  as  follows: 

f  273J  UabUtty  for  faiae  claims  and 


SUMMARY:  This  rule  amends  sections  of 
the  Postal  Service  regulations  under  the 
Program  Fraud  Civil  Remedies  Act 
regarding  Uabilities  of  false  claims  and 
statements  to  allow  cost-of-living  or 
inflation  adjustments  to  dvil  monetary 


(a)  Claims.  (1)  Any  person  who 
makes,  presents,  or  submits,  or  causes  to 
be  made,  presented,  or  submitted,  a 
daim  that  the  person  knows  or  has 
reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent:  or 

(ii)  Includes  or  is  supported  by  any 
written  statement  asserting  a  material 
fad  which  is  false,  fictitious,  or 
fraudulent;  or 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fad; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making,  presenting,  or  submitting  such 
statement  has  a  duty  to  include  such 
material  fad;  or 
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(iv)  Is  for  payment  for  the  provision 
of  property  or  services  which  the  person 
has  not  provided  as  claimed 
Shall  be  subjed  to,  in  addition  to  any 
other  remedy  that  may  be  prescribed  by 
law.  a  dvil  penalty  of  not  more  than 
$5,500  for  each  such  claim. 

•  •        •        •        • 

(b)  Statements.  (1)  Any  {jerson  who 
makes,  presents,  or  submits,  or  causes  to 
be  made,  presented,  or  submitted,  a 
written  statement  that — 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fad  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudiilent 
because  it  omits  a  material  fact  that  the 
person  making,  presenting  or  submitting 
such  statement  had  a  duty  to  include  in 
such  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement. 
Shall  be  siibjed  to,  in  addition  to  any 
other  remedy  that  may  be  prescribed  by 
law,  a  dvil  penalty  of  not  more  than 
$5,500  for  each  such  statement. 

•  •        •        •        • 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doa  96-27348  Filed  10-28-96;  8:45  am] 

WMJUm  OOOC  771S-1S-P 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  300 
FRL-5640-1] 

National  Oil  and  Hazardous 
Subatances  Pollution  Contingency 
Plan;  National  Priorltias  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  partial  deletion  of  the 

Com  Bay.  near  Shore/Tide  Flats 

Superfund  Site  from  the  National 

Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  10  announces  the 
deletion  of  portions  of  the  Com  Bay. 
Near  Shore/Tide  Flats  (CB/NT) 


Superfund  Site,  located  in  Tacoma, 
Pierce  County  from  the  National 
Priorities  List  (NFL).  The  NPL 
constitutes  AppencUx  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  part 
300.  which  EPA  promulgated  ptirsuant 
to  section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Ad 
(CERCLA).  EPA,  in  consultation  with 
the  State  of  Washington  Department  of 
Ecology  and  the  Puyallup  Tribe  of 
Indians,  has  determined  that  the  deleted 
portions  of  the  site  pose  no  significant 
threat  to  public  health  or  the 
environment  and,  therefore,  further 
remedial  measiues  pursuant  to  CERCLA 
are  not  necessary. 
EFFECTIVE  DATE:  Odober  29. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Allison  Hiltner.  Remedial  Projed 
Manager,  U.S.  EPA,  Region  10  (ECL- 
116),  1200  Sixth  Avenue,  Seattle, 
Washington.  98101.  (206)  553-2140. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  partially  deleted  from  the  NPL  is: 
Com  Bay,  Near  Shore/Tide  Flats  Site, 
located  in  Tacoma  (Pierce  County), 
Washington. 

This  partial  deletion  pertains  only  to 
the  sediments  contained  in  and  upland 
properties  draining  only  to  the  St.  Paul 
or  Blair  Waterways,  and  to  four 
properties  which  were  transferred  to  the 
Puyallup  Tribe  of  Indians  under  the 
Puyallup  Land  Settlement  Ad  of  1989 
("Puyallup  Land  Settlement 
Properties").  The  four  deleted  Puyallup 
Land  Settlement  Properties  are  the: 
Taylor  Way  Property,  the.East-West 
Road  Property,  the  Blair  Waterway 
Property,  and  the  portion  of  the  Blair 
Badiiup  Property  that  drains  only  to  the 
Blair  Waterway.  A  map  showing  the 
deleted  areas  is  provided  in  the  Notice 
of  Intent  for  Partial  Deletion.  61  FR 
44269  (August  28. 1996). 

This  Partial  Deletion  is  in  accordance 
with  40  CFR  300.425(e)  and  the  Notice 
of  Policy  Change:  Partial  Deletion  of 
Sites  Listed  on  the  National  Priorities 
List.  60  FR  55466  (Nov.  1. 1995).  A 
Notice  of  Intent  for  Partial  Deletion  was 
published  on  August  28. 1996  (61  FR 
44269).  The  dosing  date  for  comments 
on  the  Notice  of  Intent  for  Partial 
Deletion  vvas  September  27, 1996.  EPA 

Table  i.— General  Superfund  Section 


received  two  comment  letters,  both  of 
which  supported  the  partial  deletion. 
EPA  identifies  sites  which  appear  to 

E resent  a  significant  risk  to  public 
ealth.  welfere,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  these 
sites.  Sites  on  the  NPL  may  be  the 
subjed  of  Hazardous  Substances 
Response  Trust  Fund-financed  remedial 
actions.  Any  site,  or  porticm  of  a  site, 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  in 
the  imlikely  event  that  conditions  at  the 
site  warrant  such  action.  Section 
300.425  of  the  NCP  states  that  Fund- 
financed  actions  may  be  taken  at  sites 
deleted  from  the  NPL  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  Agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Chemicals. 
Hazardous  waste,  Intergovernmental 
relations.  Penalties.  Reporting  and 
recordkeeping  requirements.  Superfund. 
Water  pollution  control. 

Dated:  October  16. 1996. 
Approved  by: 
Jane  S.  Moors, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  10. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  dtation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(c)(2);  42  U.S.C 
9601-9657;  E.O.  12777.  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923. 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  revising  the  heading  for 
the  table;  the  heading  for  the  4th 
column;  the  first  note  at  the  end  of  the 
table;  and  the  entry  for  Com  Bay,  Near 
Shore/Tide  Flats.  Pierce  County, 
Washington  and  by  adding  the  heading 
"Notes"  at  the  end  of  the  table  before 
the  first  note  and  a  new  note  P  to  read 
as  follows: 


State 


Site  name 


City/county 


Notes 


WA 


Com  Bay,  Near  Shore/Tide  Rats Pierce  County  P. 
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Table  i  .—General  Superfund  Sechon— Continued 


state 


Stts  name 


CNy/counry 


Udtm 


A-Basad  on  Isauanca  ot  a  haalth  aiMaor  by  Agancy  lor  Toxic  Subatanoaa  and  Diaaaaa  Registry  (If  scored.  HRS  soora  need  not  be  >  28.50). 
•  •  •  •  * 

P.Sites  w«th  partial  delatlon(s). 


3.  Table  2  of  Appendix  B  to  part  300 
is  amended  by  revising  the  table 
beading,  the  first  note  at  the  end  of  the 
table  and  by  revising  the  heading  in  the 
4th  column  to  read  "Notes"  and  by 
adding  the  heading  "Notes"  at  the  end 
of  the  table  before  the  first  note  and  a 
new  note  P  to  read  as  follows: 

Table  2.— Federal  Facilities 
Section 


A-Basad  on  issuance  of  a  health  adviaor 
by  Agency  tor  Toxic  Substancaa  and  Oisaaae 
RagMry  (H  aoored,  HRS  score  need  not  be  > 
28.50). 

•  •  •  •  • 

P.Sttea  wMh  parttai  deie(ion(s). 
IFR  Doc  9fr-27480  Filed  10-28-«6;  8:45  un| 


FEDERAL  COMMUNfCATIONS 


47CFRPart73 

PMM  Oodwt  No.  96-129:  RM-S814] 

Radio  Broadcasting  ServlcM; 
Tehachapl.CA 

AQENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  alloU  Channel 
261A  to  Tehachapi,  California,  as  that 
community's  second  local  FM  service, 
in  response  to  a  petition  for  rule  making 
filed  on  behalf  of  Tehachapi 
Broadcasting.  See  61  FR  31083,  June  19. 
1996.  Tehachapi  is  located  within  320 
kilometers  (199  miles)  of  the  United 
States-Mexico  border  and  therefore, 
concurrence  of  the  Mexican  government 
in  this  proposal  was  obtained. 
Coordinates  used  for  Channel  261A  at 
Tehachapi  are  North  Latitude  35-13-04 
and  West  Longitude  118-20-37.  With 
this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  December  2,  1996.  The 
window  period  for  filing  applications 
for  Channel  261A  at  Tehachapi, 
California,  will  open  on  December  2. 
1996,  and  close  on  January  2,  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  261A  at  Tehachapi,  California, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  41ft-2700. 
SUPPLEMENTARY  MPORMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-129. 
adopted  October  11,  1996,  and  released 
October  18, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service.  Inc..  (202)  857-3800.  located  at 
1919  M  Street.  NW..  Room  246.  or  2100 
M  Street.  NW..  Suite  140.  Washington. 
DC  20037. 

List  of  SnbKti  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AnIlMrllT:  Sees.  303,  48  Sut.,  aa  amended. 
1082:  47  U.S.C  154.  as  amanded. 

173.202    [AmandMl] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  CaUfomia.  is 
amended  by  adding  Channel  261A  at 
Tehachapi. 

Fadaral  Communications  Commission. 
lahnA. 


ACTXM:  Final  rule. 


Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  96-27685  Filed  10-28-W:  8:45  am) 
■ajJMaooof  sns-oi-^ 


47  CFR  Part  73 

[MM  Doctol  No.  06-140;  RM-SSM) 

Radio  Broadcasting  Sarvicaa; 
HMiphlil,  T«] 


The  Commission,  at  the 
request  of  Phillip  Burr,  allots  Channel 
280A  at  Hemphill,  Texas,  as  the 
community's  first  local  FM  service.  See 
61  FR  34785.  July  3. 1996.  Channel 
280A  can  be  allotted  to  Hemphill  in 
compUance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
2.2  kilometers  (1.4  miles)  north  in  order 
to  avoid  a  short-spacing  conflict  vrith 
the  licensed  site  of  SUtion  ICBIU(FM). 
Channel  279C1.  Lake  Charles, 
Louisiana.  The  coordinates  for  Channel 
280A  at  Hemphill  are  31-21-30  and  93- 
51-24.  With  this  action,  this  proceeding 
is  terminated. 

DATES:  Effective  December  2.  1996.  The 
window  period  for  filing  applications 
will  open  on  December  2. 1996.  and 
close  on  Janiuuy  2. 1997. 
FOR  FURTHER  MFONMATXJN  CONTACT: 
Pam  Blumenthal.  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMBITARY  MFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-140. 
adopted  October  11. 1996, 1996.  and 
released  October  18. 1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc..  (202)  857- 
3800,  2100  M  Street.  NW.,  Suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AufUMMity:  Sees.  303. 48  StaL,  as  amended. 
1062:  47  U.S.C  154,  as  amended. 


AQENCY:  Federal  Communications 
Commission. 


173.202    [An 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
adding  Hemphill.  Channel  280A. 
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Federal  Communications  Commission. 

John  A.  Kanmsos 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  96-27666  Filed  10-28-96;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMMISTRA-nON 

48  CFR  Parts  1817, 1822, 1823, 1824, 
1852,  and  1871 

Rawrrtts  of  tha  NASA  FAR  Supplar:iant 
(NFS) 

AGENCY:  Office  of  Procurement.  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  As  part  of  the  National 
Performance  Review  initiative  to 
streamline  and  clarify  regulations. 
NASA  is  issuing  a  rewrite  of  those 
regijlations  in  its  Federal  Acquisition 
Regulations  Supplement  relating  to 
special  contracting  methods  (part  1817): 
the  application  of  labor  laws  to 
Government  acquisitions  (part  1622); 
environment,  conservation, 
occupational  safety,  and  drug-free 
v7orkplace  (part  1823);  and  the 
protection  of  privacy  and  freedom  of 
information  (part  1824).  In  addition, 
regulations  on  midrange  procurement 
procedures  (part  1871)  are  revised  to 
increase  certain  dollar  thresholds  and  to 
make  o*her  changes  to  comply  with  the 
Federal  Acquisition  Streamlining  Act. 

DATES:  This  rule  is  effective  October  29, 

1996. 

ADDRESSES:  Bruce  King.  Code  HC, 

NASA  Headquarters.  300  E  Street.  SW, 

Washington.  DC  20546-0001;  Tom 

OToole,  Code  HC.  NASA  Headquarters. 

300  E  Street.  SW,  Washington,  DC 

20546-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Thomas  OToole,  (202)  358-0478;  Mr. 

Bruce  King,  (202)  358-0461. 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  National  Performance  Review 
urged  agencies  to  streamline  and  clarify 
their  regulations.  The  NFS  rewrite 
initiative  was  established  to  pursue 
these  goals  by  conducting  a  section  by 
section  review  of  the  NFS  to  verify  its 
accuracy,  relevancy,  and  validity.  The 
NFS  will  be  rewritten  in  blocks  of  parts 
and  upon  completion  of  all  parts,  the 
NFS  will  be  reissued  in  a  new  edition. 
In  addition.  Part  1871  is  revised  to 
increase  the  dollar  thresholds  to  which 
MidRange  is  applicable  and  to  bring 


MidRange  into  compliance  with  the 
changes  made  to  commercial  item 
acquisition  made  by  the  Federal 
Acquisition  Streamlining  Act 
Comments  on  the  test  procedure  had 
been  requested  in  57  FR  57845, 
December  7, 1992. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  smaU 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  subject  to  the* 
Paperwork  Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1817, 
18C2, 1823, 1824, 1852,  and  1871 

Government  proctirement. 
Thmnaa  Luedtlce, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  chapter  18  is 
amended  as  follows: 

1.-2.  Part  1817  is  revised  to  road  as 
follows: 

PART  1817— SPECIAL  CONTRACTINQ 
METHODS 

Subpart  1817.1— Multiyaar  Contracting 

1817.105    Policy. 
1817.105-1     Uses. 

Subpart  1817.2— Optlon« 

1817.200    Scope  of  subpart. 

1817.203  Solicitations. 

1817.204  Contracts. 

1817.206  Evaluation. 

1817.207  Exercise  of  options. 

1817.208  Solicitation  provisions  and 
contract  clauses. 

Subpart  1817.4— l.aader  Company 
Contracting 

1817.401    General. 

Subpart  1317.5— Intaragency  Acquisitions 
Under  tlie  Economy  Act 

1817.503  Determinations  and  findings 
requiiements. 

1817.504  Ordering  procedures. 

Subpart  1817.70-nAcquisltlons  Witti  MiHtary 


Subpart  1817.1— Multiyaar  Contracting 

1817.106   Policy. 

1817.105-1    UasB.(NASA 
1(b)) 


181 7. 7000  Scope  of  subpart. 

1817.7001  Authorization  and  policy. 

1817.7002  NASA-Defense  Purchase  Request 
and  acceptance. 

1817.7002-1    Acceptance  by  Military 

Department. 
1817.7002-2    Changes  in  estimated  total 

prices. 
1817.7002-3    Payments. 
1817.7002-4    Contract  clause. 

Subpart  1817.71— Exchange  or  Sale  of 
Perao;ial  Properly 

1817.7101    Policy. 

Authority:  42  U.S.C.  2473(c)(1) 


(b)  The  Associate  Administrator  for 
Procurement  (Code  HS)  is  the  approval 
authority  for  the  use  of  the  multiyear 
contracting  technique.  Requests  for 
approval  shall  be  signed  by  the 
prociuement  officer  and  shall  include  a 
description  of  the  acquisition, 
identification  of  anticipated  contract 
costs  and  funding,  and  a  determination, 
with  supporting  rationale,  that  each  of 
the  criteria  in  FAR  17.105-l(b)  (1) 
through  (5)  is  met  by  the  proposed  use 
of  multiyear  contracting. 

Subpart  1817.2— Optiona 

1817.200    Scope  of  subpwt 

FAR  subpart  17.2  applies  to  all  NiVSA 
contracts. 

1817.203  SoHcitalions.  (NASA 
sapplamenls  parsgrAph  (g)) 

(g)(2)  Tbe  procurement  officer  is 
authorized  to  approve  option  quantities 
greater  than  50  percent. 

1817.204  Contracts.  (NASA  supplements 
paragnpn  IS)) 

(e)(i)  The  5-year  limitation  (basic  plus 
option  periods)  does  not  apply  when  the 
time  needed  to  complete  system 
development  or  hardware  production  is 
greater  than  five  years. 

(ii)  Requests  for  deviations  from  the  5- 
year  limitation  policy  shall  be  sent  to 
the  Associate  Administrator  for 
Procurement  (Code  HS)  and  shall 
include  justification  for  exceeding  five 
years  and  evidence  that  the  extended 
years  can  be  reasonably  priced. 

1817.206  Evaluation.  (NASA  supplements 
pmnqnphp)) 

(b)(i)  The  procurement  officer  is  the 
approval  auUiority  for  determinations 
by  the  contracting  officer  not  to  evaluate 
offers  for  any  option  quantities  or 
periods. 

(ii)  Unless  a  determination  has  been 
approved  imder  1817.206(b)(i),  the 
selection  statement  for  each  acquisition 
involving  an  option  shall  address  the 
source  selection  authority's 
consideration  of  the  option  as  part  of  the 
initial  competition. 

1817.207  Exercise  of  options.  (NASA 
supplsments  paragrspii  (0) 

(f)  Options  tmder  cost  type  contracts 
shall  contain  an  estimated  cost  for  the 
option  p>eriod(s). 

(f)(2)  Use  of  the  provision  (or  formula) 
for  determining  the  price  of  a  fixed  price 
option  requires  advance  approval  by  the 


55754 


/  Vol.  61,  No.  210  /  Tuesday.  October  29.  1996  /  Rules  and  Regulations 


AModate  Administrator  for 
ProcurenMnt  (Code  HS). 

(OONii)  Use  of  ■  formula  to  determine 
the  fse  of  an  option  in  a  coat-type 
contract  requires  advance  approval  of 
the  Associate  Administrator  for 
Procurement  (Code  HS).  The  formula 
shall  preclude  the  contractor  from 
increasing  costs  for  the  purpose  of 
earning  additional  fee. 

ItlTJM 


(e» 

(c)(3)  The  contracting  oCBcer  shall 
insert  a  proviaion  sub^antially  the  same 
as  FAR  52.217-5  in  cost  reimbursement 
contracts  when  the  other  conditions  of 
FAR  17.20e(c)  are  met. 


;  1S17, 
ContradinQ 


1t17.401 

It  is  NASA  policy  not  to  use  the 
leader  company  contracting  technique. 


;  1817.1 
AcqulaWona  Under  Iha  Eoonomy  Act 

Iti7je3 


(NASA  aupptemants 

(a)(2)  Current  market  prices,  recent 
acquisition  prices,  or  prices  obtained  by 
informational  submissions  as  provided 
in  FAR  15.405  may  be  used  to  ascertain 
whether  the  acquisition  can  be 
accomplished  more  economically  from 
commercial  sources. 


1t17.904    Oraartag 


m 


(NASA 


(b)(4)  All  payment  provisions  shall 
require  the  servicing  agency  or 
department  to  submit  a  final  voucher, 
invoice,  or  other  appropriate  payment 
docimient  within  six  months  after  the 
completion  date  of  the  order.  A  difforent 
period  may  be  specified  by  mutual 
agreement  if  six  montiis  is  not 
sufficient.  The  rationale  for  a  longer 
period  shall  be  docimiented  in  the 
contract  file. 

Subpart  1t17.70— AcquWUona  WItti 


1117.7000   Scope  0(1 

This  subpart  contains  poUcies  and 
procedures,  developed  jointly  by  NASA 
and  DOD,  for  acquisition  of  supplies  or 
services  by  NASA  from  or  through  the 
Military  Departments. 

1117.70001    Autfwrtmion  ana  poicy. 

(aMD  NASA  is  authorized  by  the 
National  Aeronautics  and  Space  Act  of 
1958  (42  U.S.C  2451  et  aeq.)  to  use  the 
acquisition  services,  personnel, 
equipment,  and  hcilities  of  the  Military 


Departments,  with  their  conaent  and 
with  or  without  reimbursement,  and,  on 
a  similar  basis,  to  cooperate  nirith  the 
Military  Departments  in  the  use  of 
acquisitioB  services,  equipment,  and 
facilities. 

(2)  Although  the  Space  Act  provides 
interagency  transaction  authority  nearly 
equivalent  to  the  Economy  Act,  NASA 
has  elected  to  conform  its 
implementation  of  the  Space  Act  to  the 
requirements  of  the  Econcuny  Act. 
Therefore,  unless  exempt  from  the 
Economy  Act  for  reason*  other  than  the 
general  authority  of  the  Space  Act, 
interagency  acquisitions  shall  be 
supported  by  aa  Economy  Aci 
Determination  and  Finding  (see  FAR 
17.503  and  1817.503).  This  requirement 
applies  to  all  acquisitions  from  the 
Military  Departments  or  other  aaendes. 

(b)  Ttie  Military  DepartmenU  have 
agreed  to  cooperate  fully  with  NASA  in 
making  their  acquisition  services, 
equipment,  personnel,  and  facilities 
available  on  the  basis  of  mutual 
agreement. 

(c)  The  MiUtary  Departments  have 
agreed  not  to  claim  reimbursement  for 
administrative  costs  incident  to 
acquisitions  for  NASA,  except  as  may  be 
otherwise  agreed  before  the  services  are 
pterformed. 

(d)  When  procuring  supplies  or 
services  for  NASA  or  performing  field 
service  functions  in  supi>ort  of  NASA 
contracts,  the  Military  Ctepartments 
have  agreed  to  use  their  own  methods, 
except  when  otherwise  required  by  die 
terms  of  the  agreement  involved. 

(e)  The  Military  Departments 
normally  will  use  their  own  funds  when 
procuring  supplies  or  services  or 
performing  services  for  NASA,  and  will 
not  cite  NASA  funds  on  any  Defense 
obligation  or  payment  document. 

1tl7.700S    NASA-Oelenae 


(a)  The  NASA-Defense  Purchase 
Request  (NASA  Form  523)  shall  be  used 
by  NASA  contracting  offices  for 
requesting  acquisition  of  supplies  or 
services  from  all  activities  of  the 
Military  Departments.  Individual 
NASA-Defense  Purchase  Requests  shall 
be  prepared  in  accordance  with  the 
instructions  on  the  reverse  of  NASA 
Form  523  and  shall  be  numbered  in 
accordance  «vith  subpart  1804.71.  The 
form  shall  not  be  used  for  requesting — 

(1)  Block  transfara  of  excess  property 
between  NASA  and  the  Military 
Departments; 

(2)  Performance  by  the  Military 
Departments  of  field  service  functions 
related  to  NASA  contracts;  or 

(3)  hems  that  the  Military 
Departments  normally  purchase  and 


stock  for  military  use  or  in-house 
service,  except  when  a  DOD  activity  is 
willing  to  accept  the  fcMm  for  these 
purposes.  Supplies  and  services  of  this 
nature  may  be  requisitioned  using 
appropriate  DOD  forms  when  they  are 
provided  by  and  are  acceptable  to  or 
preferred  by  the  Military  Department 
fupplyiig  activity  or  as  otherwise 
mutually  agreed  upon  by  the  parties. 

(b)  The  contracting  officer  shall 
include  a  provision  in  the  order  in 
accordance  with  1817.504(b)(4). 

(c)  To  obtain  nuterials  from  the  Air 
Force  Missile  Procurement  Fund,  the 
contracting  officer  shall  follow  the 
procedures  of  1808.002-72. 

1t17.700S-1 


(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  Military 
Department  concerned  mil.  within  30 
days  after  receipt  of  a  NASA-Defense 
Purchase  Request,  forward  to  the 
initiator  of  the  request  an  Acceptance  of 
MIPR.  DD  Form  448-2.  Each  DD  Form 
448-2  will  show  the  action  being  taken 
to  fill  the  requirement  and  the  name  and 
complete  address  of  the  DOD 
contracting  activity. 

(bj  To  the  extent  feasible,  all 
documents  (including  acceptances, 
contracts,  correspondence,  shipping 
documents,  wo^  or  project  orden,  and 
Standard  F<»m  1080  (Voucher  for 
Transfer  between  Appropriations  and/or 
Funds)  billings)  will  reference  the 
NASA-Defense  Purchase  Request 
number  and  the  item  number. 

(c)  Acceptance  by  the  Military 
DepMUlment  is  not  required  for  NASA- 
Defense  Purchase  Requests  covering 
deliveries  of  common-use  standard- 
stock  items  that  the  supplying  agency 
has  on  hand  or  on  order  for  prompt 
delivery  at  published  prices. 

1tl7.700S-2 


When  a  Military  Department 
determines  that  the  estimated  total  price 
(Block  7,  NASA  Form  523)  of  the  items 
to  be  acquired  for  NASA  is  not 
sufficient  to  cover  *Jie  required 
reimbursement  or  is  in  excess  of  the 
amount  required,  a  request  for  an 
amendment  will  be  forwarded  to  the 
NASA  originating  office.  The  request 
will  indicate  a  specific  doJlar  amount, 
rather  than  a  percentage,  and  will 
include  justificaticHi  hr  any  upward 
adjustment  requested.  Upon  approval  of 
the  request,  the  cognizant  NASA 
contracting  office  shall  forward  to  the 
DCM3  contracting  activity  an  amendment 
to  the  NASA  Defense  Purchase  Request 
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1817.7002-3    Paymenta. 

Except  when  agreements  provide  that 
reimbursement  is  not  required, 
payments  to  the  Military  Departments 
shall  be  made  by  that  NASA  office 
designated  in  block  9  of  the  NASA- 
Defense  Purchase  Request  upon  receipt 
of  Standard  Form  1080.  BlUings  will  be 
supported  in  the  same  manner  as 
billings  between  Military  Departments. 

1817.7002-4    Contract  dauae. 

The  contracting  officer  shall  insert  the 
clause  at  1852.217-70,  Property 
Administration  and  Reporting,  in  any 
NASA-Defense  Purchase  Request  when 
property  will  be  involved. 

Subpart  1817.71— Exchange  or  Sale  of 
Personal  Proparty 

1817.7101    Policy. 

(a)  Section  201(c)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  63  Stat.  384,  as  amended 
(40  U.S.C.  481(c)),  authorizes  the 
exchange  or  sale  of  Government 
personal  property  and  the  application  of 
the  exchange  allowance  or  proceeds 
from  the  sale  to  the  acquisition  of 
similar  property,  for  replacement 
purposes.  The  transaction  must  be 
evidenced  in  vniting. 

(b)  NASA  ipstallations  and 
contractors  are  authorized  to  conduct 
exchange/sale  transactions  as  long  as 
the  requirements  and  restrictions  of  ■ 
NHB  4300.1  and  the  Federal  Property 
Management  Regulations,  Subchapter  H, 
part  101-46,  are  followed.  In  conducting 
such  exchanges/sales.  NASA  contractors 
must  obtain  the  contracting  officer's 
prior  written  approval  and  must  report 
the  transactions  to  the  cognizant  NASA 
installation  Property  Disposal  Officer 
(PDO). 

3.  Part  1822  is  revised  to  read  as 
follows: 

PART  162»-APPIJCATX)N  OF  LABOR 
LAWS  TO  QOVERNMENT 

AComsmcNS 

1822.000-70    Scope  of  part. 
Sulipart  1822.1    Baste  Lalwr  Policies 

1822.101    Labor  relations. 
1822.101-1    General. 
1822.101-3    Reporting  labor  disputes. 
1822.101-4    Removal  of  items  &t>m 

contractors'  facilities  afiiscted  by  work 

stoppages. 
1822.101-70    Admission  of  labor 

representatives  to  contract  sites. 
1822.103    Overtime. 
1822.103-4    Approvals. 


Subpert  1822.»-ContrBCt  Work  Hours  and 
Safety  Standarda  Act 

1822.302    Ljquidsted  damages  and  overtime 
pay. 

Subpart  1822.4— Labor  Standards  for 
Contracta  Involving  Conatruction 

1822.400-70    Contracts  with  the  Department 

of  Labor. 
1822.404-3    Procedures  for  requesting  wage 

determinations. 
1822.406-8    Investigations. 
1822.406-9    Withholding  from  or 

suspension  of  contract  payments. 
1822.406-13    Semiannual  enforcement 

reports. 

Subpart  1822.8— Walah-Healey  PuMte 
Contracta  Act 

1822.604    Exemptions. 
1822.604-2    Regulatory  exemptions. 
1822.608    Procedures. 
1822.608-4    Award  pending  final 
determination. 

Subpart  1822.8— Equtf  Employment 
Opportunity 

1822.804    Affirmative  action  programs. 
1822.804-2    Construction. 
1822.807    Exemptions. 
1822.810    Solicitation  provisions  and 
contract  clauses. 

Subpart  1822.10— Service  Contract  Act  of 
1966 

1822.1001    Definitions. 

1822.1008    Procedures  for  preparing  and 

submitting  Notice  (SF  98/98a). 
1822.1008-270    Additional  information  for 

the  preparation  of  SF  98/98a. 
1822.1008-7    Required  time  of  submission 

of  Notice. 

Subpart  1822.13— Special  DiaaMec  and 
Vietnam  ERA  Veterans 

1822.1303    Waivers. 

1822.1306    Complaint  procedures. 

Subpart  1822.14— Emptoyment  of  ttte 
Handicapped 

1822.1403    Waivers. 
1822.1406    Complaint  procedures. 
Authority:  42  U.S.C.  2473(c)(1). 

1822.000-70    Scope  of  pert. 

(a)  Contracting  officera  shall  consult 
with  the  installation  labor  relations 
advisor  or  designee  when  taking  any  of 
the  actions  prescribed  or  authorized  in 
FAR  part  22  or  part  1822. 

(b)  Proposed  actions  having  a 
substantial  impact  on  the  activities  of 
NASA  or  other  Government  agencies 
shall  be  approved  by  the  Headquarters 
Contractor  Industrial  Relations  Office 
(Code  JLR). 

Subpart  1822.1— Basic  Labor  Policiea 

1822.101    Labor  rsMlona. 

1822.101-1    General.  (NASA  supplements 
paragraph  (d)) 

(d)  When  a  strike  that  may  have  an 
adverse  effect  on  NASA  programs  is 


imminent  or  in  progress  at  a  prime 
contractor's  or  subcontractor's  plant, 
contracting  officers  shall: 

(i)  Advise  both  the  prime  contractor 
and  the  head  of  the  union  local  in 
writing  of  the  expected  impact  of  the 
strike  on  NASA  programs  and  of  the 
actions  NASA  is  considering  to  protect 
the  Government's  interest  and  prevent 
delay  in  the  accomplishment  of  NASA's 
mission.  If  the  strike  is  in  a 
subcontractor's  plant,  the  subcontractor 
may  be  approached  only  through  the 
prime  contractor; 

(ii)  Explore  the  possibility  of  locating 
other  sources  for  Uie  supplies  or 
services  to  have  been  provided  by  the 
strike-threatened  plant;  and 

(iii)  Consider  taking  the  actions 
described  in  FAR  22.101-4. 

1822.101-3    Reporting  labor  diaputss. 

Reports  of  potential  or  actual  labor 
disputes  affecting  NASA  acquisitions, 
operations,  or  services  shall  be 
submitted  to  the  Headquarters 
Contractor  Industrial  Relations  Office 
(Code  JLR).  These  reports  shall  be  made 
as  early  as  possible  and  shall  include 
immediately  available  information. 
Supplemental  reports  shall  be  made  to 
provide  appropriate  additional 
information.  Reports  shall  described  at 
a  minimum: 

(1)  The  nature  of  the  potential  or 
actual  dispute,  including  whether  a 
strike,  lodcout,  slow-down,  shut-down, 
or  picketing  is  involved  and  the  degree 
of  emergency  presented; 

(2)  The  character,  quantity,  and 
importance  of  the  supplies,  operations, 
or  services  involved,  including 
scheduled  performance  and  delivery 
dates  and  their  relationship  to  the  total 
acquisition  program; 

(3)  The  identity  and  location  of  the 
parties  to  the  dispute  and  their 
representatives,  including  the 
approximate  number  of  employees 
involved; 

(4)  The  need  for  and  availability  of 
alternative  resources  to  furnish  the 
items  involved  within  the  time  required; 

(5)  Any  critical  items  that  should  be 
removed  from  the  plant  or  work  site  or 
should  continue  to  be  processed  there 
with  the  consent  of  the  parties  to  the 
dispute;  and 

(6)  Recommended  action  to  be  taken 
by  NASA. 

1822.101-4    Removal  of  Hams  from 
contrectora'  fadllles  affeclsd  by  woHt 
atooBaciaa.  (NASA  auoBtamenls  DsraaraDh 
(a)) 

(a)  (3)  The  contracting  officer  shall 
obtain  approval  from  Code  JLR  for  any 
contemplated  action. 
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lttl.101-70 
r«pf«aw«laltvM  I*  < 

NASA  activities  may  not  prevent  the 
access  of  labor  union  representatives  to 
contract  sites  for  the  conduct  of  union 
business  if  their  activities  are 
contpatible  with  safety  and  security 
regulations  and  performance  of  the 
contract  work  Involved. 


1t22.1t3 

1«22.1t9-4 


(a)  The  contracting  officer  is 
authorized  to  approve  overtime 
premiums  st  Government  expense.  If 
two  or  more  contracting  offices  have 
current  contract*  at  a  single  facility  and 
approval  of  overtime  by  one  will  aftsct 
the  [>erformaiice  or  cost  of  contracts  of 
another,  the  approving  ofRcial  shall 
obtain  the  concurrence  of  other 
appropriate  approving  officials  and  seek 
agreement  as  to  the  contracts  under 
which  premiums  will  be  approved.  In 
the  absence  of  evidence  to  the  contrary, 
a  contracting  officer  may  rely  on  the 
contractor's  statement  that  approval  will 
not  affect  performance  or  payments 
under  any  contract  of  another 
contracting  office. 

Subpart  1t22.3--ConMK:t  Woik  Hotira 
and  Sifaty  Staniarda  Act 


1t22.«2 


(c)  The  Director  of  the  Headquarters 
Contractor  Industrial  Relations  Office 
(Code  JLR)  is  the  agency  head  designee. 

(d)  Disposal  of  funds  withheld  or 
collected  for  liquidated  damages  shall 
be  in  accordance  with  direction  of  the 
Director  of  Code  JLR. 

Subpart  1822.4— Labor  Standanla  for 
Contracta  InvoMng  Conatrudion 


1122.400-70    CofrtBCts  wWi  Mm 


All  contacts  with  the  Department  of 
Labor  required  by  FAR  subpart  22.4 
shall  bd  conducted  through  the 
Headquarters  Contractor  Industrial 
Relations  Office  (Code  JLR).  Contractiag 
officers  shall  submit  all  pertinent 
information  to  Code  JLR  in  support  of 
the  required  contacts. 

1022.404-3    Prooednree  far 


Contracting  officers  shall  submit 
requests  for  project  wage  determinations 
to  Code  JLR  at  least  55  days  (70  days  if 
possible)  before  issuing  the  soUcitation. 


11 
■uppt 


HaaaiapapHaH— <WI 


(a)  The  contracting  officer  is 
respoDsiUe  for  conducting 
investigations  of  labor  vioktioos 
relative  to  contracts  imder  kis/kor 
cognizance. 

(d)  Reports  of  violations  shall  be  sent 
to  Code  JLR. 


(cM4)  Code  JLR  shaU  datarmine  the 
disposal  of  funds. 

■IS    •anaaMMMl  anlBfaeHMaA 


Procurement  officers  shall  submit 
semiannual  enforcement  data  within  20 
days  after  the  end  of  the  spedfiad 
reporting  periods  to  the  Headquarters 
Office  of  Procurement  (Code  HK). 
Negative  statements  ars  required. 

SubpMtl 
Cofilracta  Act 


1022.0t4.-2 

auppla 


•topafatrapHfeW 


(c)  Requests  for  exemptions  shall  be 
submitted  in  writing  through  the 
contracting  officer  to  the  Headqxiartere 
Contractor  Industrial  Relations  Office 
(Code  JLR). 


All  contacts  with  other  agencies 
required  by  FAR  22.606  shall  be 
conducted  through  Code  JLR. 
Contracting  officers  shall  submit  all 
pertinent  information  to  Code  JLR  in 
support  of  the  required  contacts. 

1022.0e»-4    A' 


be  sent  to  the  Headquarters  Office  of 
Procurement  (Code  HS). 


(b)(1)  The  procurement  officer  shall 
approve,  with  the  conciirrence  of  Code 
JLR,  certifications  for  inunediate  award. 

(2)  Code  JLR  will  notify  other  agencies 
of  the  determination  to  award,  and  the 
contracting  officer  shall  notify  the 
protester. 

Subpwt  1t22.t— Equal  Piipieywiant 
Opportune 

1022^04   AWmwaitve  acOew 


1022.004-2    ConsaueOon.  (HASA 

(b)  The  Headquarters  Office  of 
Procurement  (Code  HK)  will  furnish 
each  procurement  officer  the  listing. 


1022.007    ^ 

Requests  for  exemption  pursuant  to 
FAR  22.807(s)(l).  (a)(2).  or  (b)(5)  shall 


Ml 

(e)  If  an  oflsror  completes  a  negative 
repreeentation  under  FAR  52.222-22. 
the  contracting  officer  shall  obtain  the 
infmmation  required  by  FAR  52.222- 
26(bK7)  within  30  days  of  contract 
award.  The  infcwmation  shall  be  held  in 
confidence  as  privileged  information  in 
accordance  with  32  (7R  286.6(bK4). 

■lifcpart  1t21.1»-8arvtea  Cawtract  Act 
ofltM 

1022.1001    DiWaNHwa. 

Agency  labor  advisor  is  the  Director  of 
the  Hlsadquarters  Contractor  Industrial 
Relations  Office  (Code  JLR).  All  contacts 
with  other  agencies  required  by  FAR 
subpart  22.10  shall  be  conducted 
through  Code  JLR.  CtHitiacting  officers 
shall  subaiit  all  pertinent  information  to 
Code  JLR  in  support  of  the  required 
contacts. 


1022.1000 


for 


1022.1000  270 
tHepupsrigisefOf  I 

The  information  listed  in  this  section 
by  item  number  shall  be  furnished,  in 
addition  to  that  required  by  the  SF  9«/ 
96a: 

(a)  Item  6.  Insert  on  the  far  left  side 
of  the  block  the  code  identifying  the 
type  of  proposed  action: 


Prepoeed  acbon 

1 

New  oonfeact  (uee  onfy  wtien  serv- 

ices ate  not  presently  being  per- 

tormed). 

M 

Reoompettion  of  services. 

IN 

luOnncx     mooRicaBonB     anaceny 

«w  soope  of  the  work. 

IV 

Extaosion  of  oornract  pertormarxse 

•trough  exercise  of  an  option  or 

otherwise. 

V 

Otrwr.  When  a  muMpte  year  con- 

tact (funcSng  is  not  subfect  to 

annual  appropriation)  is  to  be 

entered  mio.   specify  'muWple 

year  R&D  funded"  on  the  SF  98. 

(b)  Item  8.  (1)  If  the  proposed  contract 
will  be  awarded  under  Section  8(a)  of 
the  Small  Business  Act,  insert  both  the 
Small  Business  Administration  and  the  . 
name  of  the  subcontractor. 

(2)  If  no  wage  determination  is 
available  for  the  particular  contract, 
insert  "None"  in  Item  8.b. 

(c)  Item  10.  Add  the  solicitation 
number. 

(d)  Item  12.  (1)  When  entering^into  a 
new  service  contract,  list  all  classes  of 
tl^ork  expected  to  be  performed  under 
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the  contract  under  this  item,  iegardless    . 
of  whether  the  class  of  employees  is 
considered  profisssional,  executive, 
administrative,  or  hourly.  However,  if 
submission  of  the  SF  98/98a  is  in 
connection  with  any  action  other  than  a 
new  contract  (Code  I  in  paragraph  (a)  of 
this  subsection),  list  only  the  classes  of 
work  that  the  inciunbent  indicates  are 
"nonexempt." 

(2)  When  classifications  include  both 
categories  of  employees  covered  by  a 
collective  bargaining  agreement  and 
those  not  represented  by  a  union,  mark 
the  classifications  that  are  unionized 
Mrith  an  asterisk. 

(3)  If  the  classification  of  work  is  not 
known,  use  the  most  descriptive  job  tide 
available  for  the  work  to  be  performed 
under  the  contract. 

(e)  Item  13.  If  the  number  of 
employees  is  not  known,  the  estimated 
houn  required  to  perform  the  tasks 
should  be  indicated  so  that  staffing 
estimates  can  be  determined  and  listed. 

(f)  Item  14.  Include  in  this  item  the 
wage  rates  that  would  be  paid  if  the 
^ployees  were  subject  to  5  V-S.C.  5332 
(GS  grades). 

1022.1000-7    Raqi^adllmeofaubmiasion 
oINolioa.  tfjAftA  aiiniiiemeiila  nMaraa iiha 
M.  MICK  and  (d)) 

(a)  Contracting  officers  shall  submit 
the  notices  to  Code  JLR  at  least  70  days 
before  initiating  the  associated  contract 
a^ons.  * 

(b)  When  the  circumstances  in  F^VR 
22.1008-7(b)  apply,  contracting  officers 
shall  submit  the  required  notices  to 
Code  JLR  at  least  40  days  before 
Initiating  the  associated  contract 
actions. 

(c)  Contracting  officers  shail  contact 
Code  JLR  before  initiating  any  actiftn 
when  the  drctmistances  in  FAR 
22.1008-7(c)  and  (d)  apply. 

(d)  See  paragraph  (c)  of  this  section. 

Subpwt  1822.13-Special  DIaabied  and 
Vlelnam  Era  Vetarana 

1022.1303    waivers.  (NASA  supplements 
paragraph  (c)) 

(c)  Requests  for  waivers  shall  be 
sulnutted  to  the  Associate 
Administrator  for  Equal  Opportunity 
Programs  (Code  E). 

1022.1300    Complaint  prooed^raa. 

Contracting  officers  shall  submit  all 
complaints  to  the  Associate 
Administrator  for  Equal  Opportunity 
Programs  (Code  E). 

Subpart  1822.14 — Employment  of  the 
Hwidicav)ped 

1022.1403    Waivers.  (NASA  supplements 
paragraphic)) 

(c)  Requests  for  waivers  shall  be 
submitted  to  the  Associate 


Administrator  for  Equal  Opportunity 
Programs  (Code  E). 

1822.1406    Complaint  prooaduraa. 

Contracting  officers  shall  submit  all 
complaints  to  the  Associate 
Administrator  for  Equal  Opportunity 
Programs  (Code  E). 

4.  Part  1823  is  revised  to  read  as 
follows: 

PART  1823-ENVIRONMENT. 
CONSERVATION.  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

Subpart  1823.1— Pollution  Control  and 
Clean  Air  and  Water 

1823.106  Delaying  award. 

1823.107  Compliance  responsibilities. 

Subpart  1823.3— Hatardous  Material 
MenUflcatton  and  Material  Safety  Date 

1823.370    Acquisition  of  potentially 

hazardous  items  from  or  through  another 
Government  agency. 

Subpart  1823.5— Drug-Free  Wortcplaee 

1823.570    Drug-  and  alcohol-hee  workforce. 
1823.570-1     Scope. 
1823.570-2    Definitions. 
1823.570-3    Contract  clause. 
1823.570-4    Suspension  of  payments, 

termination  of  contract,  and  debarment 

and  suspension  actions. 

Subpart  1823.70-Safety  and  Health 
1823.7001    NASA  contract  clauses. 
Subpart  1823.71— Frequency  Authorization 

1823.7101  Contract  clause. 

1823.7102  Procedures. 

AMhority:  42  U.S.C.  2473(c)(l} 

Subpart  1823.1— Pollution  Control  and 
Clean  Air  and  Water 

1823.106  Detoying  award.  (NASA 
supplements  paragraph  (4) 

(a)  Notifications  shall  be  submitted 
through  the  procurement  officer  and  the 
Associate  Administrator  for 
Procurement  (Code  HS). 

1823.107  Compliance  responsibilities. 

Notifications  imder  FAR  23.107  shall 
be  submitted  through  the  same  channels 
as  under  1823.106. 

Subpart  1823.3— Hazardoua  Material 
Identification  and  Material  Safety  Data 

1823.370    Acquisition  of  potentially 
hazardous  items  from  or  tiirough  another 
Gk>verninent  agency. 

When  acquiring  supplies  or  services 
from  or  through  another  Government 
agency  (e.g.,  see  FAR  part  8  and  FAR 
subpart  17.5),  NASA  shall  request  that 
agency  to  furnish  NASA  the  data 
required  by  FAR  subpart  23.3. 


Subpart  1823.5— Onig-Frae  Woriiplaoe 

1823.570    Drug- and  ateoboMrae 
woffcforoa. 

1823.570-1    Scope. 

Sections  1823.570  through  1823.570- 
4  set  forth  NASA  requirements  for 
mandatory  dnig  and  alcohol  testing  of 
certain  contractor  personnel  under 
section  203,  National  Aeronautics  and 
Space  Act  of  1958,  as  amended,  42 
U.S.C  2473,  72  Stat.  429;  and  Civil 
Space  Employee  Testing  Act  of  1991 , 
Public  Law  102-195,  sec.  21, 105  Stat. 
1616  to  1619. 

1823.570-2    DennNlona. 

As  used  in  this  subpart  employee  and 
controlled  substance  are  as  defined  in 
FAR  23.503.  The  use  of  a  controlled 
substance  in  accordance  with  the  terms 
of  a  valid  prescription,  or  other  uses 
authorized  by  law  shall  not  be  subject 
to  the  requirements  of  1823.570  through 
1823.570-4  and  the  clause  at  1852.223- 
74. 

Employee  in  a  sensitive  position 
means  a  contractor  or  subcontractor 
employee  who  has  been  granted  ascess 
to  classified  information;  a  contractor  or 
subcqn&actor  employee  in  other 
positions  that  the  contractor  or 
subcontractor  determines  could 
reasonably  be  expected  to  afiect  safety, 
security,  h^tional  seciuity,  or  functions 
other  Ihas  the  foregoing  requiring  a  high 
degree  of  trust  and  confidence;  and 
includes  any  employee  performing  in  a 
position  designated  "mission  critical" 
pursuant  to  the  claiise  at  1852.246-70. 
The  term  also  includes  ^y  spplicant 
who  is  interviewed  for  a  position 
described  in  this  paragraph. 

Use,  in  violation  of  applicable  law  or 
Federxil  regulation,  of  alcohol  includes 
having,  while  on  duty  or  during  a 
preemployment  interview,  an  alcohol 
concentration  of  0.04  percent  by  wei^t 
or  more  in  the  blood,  as  measured  by 
chemical  test  of  the  individual's  breath 
or  blood.  An  individual's  refusal  to 
submit  to  such  test  is  presumptive 
evidence  of  use,  in  violation  of 
applicable  law  or  Federal  regulation,  of 
alcohol. 

1823.570-3    Contract  dauae. 

The  contracting  officer  shall  insert  the 
clause  at  1852.223-74,  'Drug-  and 
Alcohol-Free  Workforce,"  in  all 
solicitations  and  contracts  containing 
the  clause  at  1852.246-70,  "Mission 
Critical  Space  Systems  Personnel 
Reliability  Program,"  and  in  other 
solicitations  and  contracts  exceeding  $5 
million  in  which  work  is  performed  by 
an  employee  in  a  sensitive  position. 
However,  the  contracting  officer  shall 
not  insert  the  clause  at  1852.223-74  in 
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solicitations  and  contracts  for 
commercial  items  (see  FAR  parts  2  and 
12). 


ia2XS7a-4   StMpenilonof 
■niMnMion  of  ootnracia  wno 


The  contracting  officer  shall  comply 
with  the  procedures  of  FAR  23.506 
regarding  the  suspension  of  contract 
payments,  the  termination  of  the 
contract  for  default,  and  debarment  and 
suspension  of  a  contractor  relative  to 
failure  to  comply  with  the  clause  at 
1852.223-74.  Causes  for  suspension  of 
contract  payments,  termination  of  the 
contract  for  default,  and  debarment  and 
suspension  of  the  contractor  are  the 
following: 

(a)  The  contractor  foils  to  comply  with 
paragraph  (b),  (c).  or  (d)  of  the  clause  at 
1852.223-74;  or 

(b)  Such  a  number  of  contractor 
employees  in  sensitive  positions  having 
been  convicted  of  violations  of  criminal 
drug  statutes  or  substantial  evidence  of 
drug  or  alcohol  abuse  or  misuse 
occurring  in  the  workplace,  as  to 
indicate  that  the  contractor  has  failed  to 
make  a  good  faith  effort  to  provide  a 
drug-  and  alcohol- free  workforce. 

1823.70— Safety  and  Haaith 


1823.7001     NA8Acoit»act( 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  clause  at 
1852.223-70  shall  be  included  in — 

(1)  All  negotiated  contracts  of 
$1,000,000  or  more: 

(2)  All  construction,  repair,  or 
alteration  contracts  in  excess  of  the 
simpliBed  acquisition  threshold: 

(3)  All  contracts  having,  within  their 
total  requirement,  construction,  repair, 
or  alteration  tasks  in  excess  of  the 
simplified  acquisition  threshold:  and 

(4)  Any  acquisition  regardless  of 
dollar  amount  when: 

(i)  Any  deliverable  contract  end  item 
is  of  a  hazardous  nature,  or 

(ii)  During  the  life  of  the  contract  it 
can  reasonably  be  expected  that  hazards 
will  be  generated  witnin  the  operational 
environment  and  the  contracting  ofHcer 
determines  that  they  warrant  inclusion 
of  the  clause. 

(b)  The  clause  prescribed  in  paragraph 
(a)  of  this  section  may  be  excluded 

(1)  From  any  contract  subject  to  the 
Walsh-Healey  Public  Contracts  Act  (see 
FAR  subpart  22.6)  or  the  Service 
Contract  Act  of  1965  (see  FAR  subpart 
22.10)  in  which  the  application  of  the 
act  and  its  implementing  regulations 
constitute  adequate  safety  and  health 
protection; 

(2)  When  the  contracting  officer 
makes  a  written  determination  that  the 
clause  is  not  necessary  under  the 
circumstances  of  the  acquisition,  and; 


(3)  Exclusion  of  the  clause  is 
approved  by  the  Installation  safety  and 
health  official. 

(c)  The  contracting  officer  shall  insert 
the  provision  at  1852.223-73,  Safety 
and  Health  Plan,  in  solicitations 
containing  the  clause  at  1852.223-70. 
when  a  Safety  and  Health  Plan  is  to  be 
submitted  with  the  ofilsror's  proposal. 
This  clause  may  be  modified  to  identify 
spiecific  information  that  is  to  be 
included  in  the  plan.  The  contracting 
officer  shall  include  the  approved  plan 
in  any  resulting  contract. 

(d)  When  the  installation  safety  and 
health  official  recommends  that  a  Safety 
and  Health  Plan  be  submitted  by  the 
apparently  successful  ofkror  after 
notification  of  selection  but  before 
contract  award,  the  provision  at 
1852.223-73  shall  be  used  with  its 
Alternate  L 


TBquancy 


Subpart  1823.71- 
Aifthortzation 


1823.7101    Contact  i 

The  contracting  officer  shall  insert  the 
clause  at  1852.223-71,  Frequency 
Authorization,  in  solicitations  and 
contracts  calling  for  developing, 
producing,  constructing,  testing,  or 
operating  a  device  for  which  a  radio 
fraquency  authorization  is  required. 


1823.710S 

The  contracting  officer  shall  obtain 
the  necessary  frequency  authorization 
and  other  procediual  details  from  the 
installation's  spectnun  manager. 

5.  Part  1824  is  revised  to  read  as 
follows: 

PART  1824— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

Subpart  1824.1— ProiKlion  of  IndMduel 


1824.102    General. 

Sutopert  1824.2— Frsedom  of  Informetlon 
Act 

1S24.202     Policy. 
Audwrity:  42  U.S.C.  2473(c)(1). 

Subpart  1824.1— Protactlon  of 
Individual  Privacy 

1824.102    General. 

(1)  For  NASA  rules  and  regulations 
implementing  the  Privacy  Act,  see 
Privacy— NASA  Regulations,  (14  CFR 
1212).  The  Act  applies  to  any  contractor 
maintaining  a  system  of  records  to 
accomplish  a  NASA  mission. 

(2)  Systems  of  records  to  which  the 
Privacy  Act  does  not  apply  include — 

(i)  Records  maintained  by  a  contractor 
on  individuals  employed  by  the 
contractor  on  its  own  behalf  for  the 


puipoee  of  providing  supplies  and 
services  to  the  Federal  Government;  and 
(ii)  Records  that— 

(A)  Ara  maintained  imder  contracts 
with  educational  institutions  to  provide 
training; 

(B)  Are  generated  on  students  working 
imder  the  contract  relative  to  their 
attendance  (admission  forms,  grade 
reports,  etc.); 

(C)  Are  similar  to  those  maintained  on 
other  students;  and 

(D)  Ara  commingled  with  their 
records  on  other  students. 

Subpart  1824.2— Fraadom  of 
hifoi  Illation  Act 

1824.202    PoHcy.  (NASA  aupplaments 
(e)end(b)) 


(a)  For  NASA  implementation  of  the 
Freedom  of  biformation  Act.  see 
Availability  of  Agency  Reconls  to 
Memben  of  the  Public  (14  CFR  part 
1206). 

(b)  When  receiving  any  Freedom  of 
Information  Act  request  from  the  public, 
the  contracting  officer  shall  immediately 
refer  the  request  to  the  Freedom  of 
Information  Act  Officer.  NASA 
Infonnation  Center,  or  other  responsible 
point  of  contact  as  set  forth  in 
installation  procediues. 

PART  1862— SOUCfTATlON 
PfK>VISIONS  AfilD  CONTRACT 
CLAUSES 

1882.222-71    [ftemoved] 

6.  Section  1852.222-71  is  removed. 

1862.223-72    [Ramowed] 

8.  Section  1852.223-72  is  removed. 

1862.223-73    [Amendad] 

9.  In  section  1852.223-73.  the  citation 
"1823.7004(e)"  is  revised  to  read 
"1823.7001",  and  in  Alternate  1.  the 
citation  "1823.7004(f)"  is  revised  to 
read  "1823.7001". 

10.  Part  1671  is  revised  to  read  as 
follows: 

PART  1871— MIDRANQE 
PROCUREMENT  PROCEDURES 

1 871 .000    Scope  of  part. 
Subpart  1871.1— General 

1871.101  Purpose. 

1871.102  Authority. 

1871.103  Applicability. 

1871.104  Definitions. 

1871.105  Policy. 

Subpart  1871.2— Planning  end 
neQuiiementi  Prooeee 

1871.201  Use  of  buying  team. 

1871.202  Oiganizational  responsibilities. 
1871.202-1     Requiring  organization. 
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1871.202-2  Procuiement  organization. 
1871.202-3  Supporting  organizations. 
1871.202-4    Center  management. 

1871.203  Buying  team  responsibilities. 

1871.204  Small  business  set-asides. 

Subpert  1871.3— Publicizing  of  SdldtMlon 

1871.301  Publicizing  policy. 

1871.302  Publicizing  procedure. 

1871.303  Special  situations. 

Subpert  1871.4— Request  for  Offer  (RFO) 

1871.400  General.  .^ 

1871.401  Types  of  RFO's. 
1871.401-1  Sealed  oSers. 
1871.401-2    Two-step  competitive 

procurement. 
1871.401-3    Competitive  negotiated 

procurement  not  using  qualitative 

criteria. 
1871.401-4    Competitive  negotiation  using 

qualitative  criteria  (Best  Value 

Selection). 
1871.401-5    Noncompetitive  negotiations. 
1871.401-6    Commercial  items. 

1871 .402  Preparation  of  the  RFO. 

1871.403  Offer  preparation  period  and 
limitations. 

1871.404  Protection  of  oSiars. 

1871.405  RFO  by  NAIS  (applicable  to 
procurements  meeting  the  thresholds  in 
1871-302(a)). 

Subpert  1871.5— Award 

1871.501  Representations  and 
certifications. 

1871.502  Determination  of  responsible 
contractor. 

1871.503  Negotiation  documentation. 

1871.504  Award  documents. 

1871.505  Notifications  to  unsuccessful 
offerors. 

1871.506  Publication  of  award. 

1871.507  Debriefing  of  unsuccessful 
offerors. 

Subpart  1871.6— "Best  Value  Selection" 

1871.601  General. 

1871.602  Specifications  for  MidRange 
procurements. 

1871.603  Establishment  of  evaluation 
criteria. 

1871.604  Evaluation  phases. 
1871.604-1    Initial  evaluation. 
1871.604-2    Determination  of  "Finalists". 
1871.604-3    Discussions  with  "Finalists". 
1871.604-4    Selection  of  "Best  Value"  Offer. 

Authority:  42  U.S.C.  2473(c)(1). 

1871.000    Scope  of  parL 

This  part  prescribes  policies  and 
procedures  for  the  acquisition  of 
supplies,  including  commercial  items, 
and  services. 

Subpart  1871.1— General 

1871.101  Purpose. 

The  purpose  of  this  part  is  to  establish 
policies  and  prtxredures  that  implement 
the  MidRange  procurement  process. 

1871.102  Authority. 

The  Office  of  Federal  Prociu^ment 
Policy  has  provided  authority  for  NASA 


to  conduct  a  pilot  test  of  a  new 
proctirement  process  within  the  scope 
of  this  part. 

1871.103  AppNcabUlty. 

(a)  This  part  applies  to  all 
acquisitions,  as  described  in 
1871.103(b),  conducted  at  NASA 
installations  except  as  provided  in 
1871.401-4(a)(3). 

(b)  This  part  applies  to  all  contract 
actions  the  aggregate  amount  of  which 
is  greater  than  the  simplified  acquisition 
threshold  (SAT)  (FAR  part  13)  and  not 
more  than  $2,000,000  in  basic  value  (not 
more  than  SIO.000,000  with  options) 
and  for  commercid  items  (FAR  part  12) 
not  more  than  $25,000,000  including 
options.  This  part  may  be  used  for 
commercial  item  contracts  above 
$25,000,000  at  the  installation's 
discretion. 

(c)  For  other  than  commercial  items, 
if  the  Government  estimate  for  the  basic 
award  amoimt  or  any  option  amount,  if 
any.  exceeds  the  limits  of  1871.103(b). 
the  proou«ment  will  be  processed 
imder  FAR  and  NFS  prociuement 
procedures  applicable  to  large 
procurements  (see  FAR  parts  14  and  15). 
When  the  estimate  is  within  the  range 
of  1871.103(b)  and  the  procurement  was 
started  using  these  procedures  but  the 
offered  prices/costs  exceed  the 
MidRange  ceiling,  the  prociuement  may 
continue  imder  MidRange  procedures, 
provided  that; 

(1)  The  price/cost  can  be  determined 
to  be  fair  and  reasonable, 

(2)  The  successful  offeror  accepts 
'incorporation  of  required  FAR  and  NFS 
clauses  applicable  to  large 
procurements,  and 

(3)  The  procurement  does  not  exceed 
$3,000,000  for  the  basic  requirement  or 
$15,000,000  for  the  total  requirement. 

1871.104  Definitions. 

The  following  terms  are  used 
throughout  part  1871  as  defined  in  this 
subpart. 

(a)  NASA  Acquisition  Internet  Service 
or  NAIS  means  the  Internet  home  page 
(URL:  http://prociu^ment.nasa.gov) 
through  which  users  may  access 
documents  available  in  electronic 
format. 

(b)  MidRange  procurement  procedure 
means  a  set  of  procedures  within  the 
authority  of  1871.102  and  the 
applicability  of  1871.103. 

(c)  Request  for  Offer  (RFO)  means  the 
solicitation  used  to  request  offers  for  all 
authorized  MidRange  procurements. 

(d)  Clarification  and  Discussion  are 
used  as  defined  in  FAR  15.601. 

(e)  Commercial  item  is  used  as 
defined  in  FAR  2.101. 


1871.106    Poiiey. 

(a)  Under  MidRange  procedures,  cost 
or  pricing  data  and  certification  thereof 
shall  be  in  accc»-dance  with  FAR  15.804. 

(b)  Procurements  conducted  under 
part  1871,  unless  otherwise  properly 
restricted  under  the  provisions  of  FAR 
part  6,  are  considered  to  be  full  and 
open  competition  after  exclusion  of 
sources  in  accordance  with  FAR  6.203, 
Set-asides  for  small  business  concerns, 
or  full  and  open  competition  in 
accordance  with  FAR  part  6,  subpart 
6.1. 

(c)  Options  may  be  included  in  the 
acquisition  provided  they  conform  to 
1871.103(b)  or  do  not  exceed 
$10,000,000  for  the  total  requirement 
($25,000,000  for  conunerdal  items), 
options  included. 

(d)  The  appropriate  part  1871  post- 
selection  prtx:esses  (negotiation,  award, 
and  publication  of  award)  may  be  used 
to  the  extent  applicable  for  Sinall 
Business  Innovation  Research  (SBIR), 
broad  agency  announcements, 
unsolicited  proposals,  and  Small 
Business  Administration  8(a) 
procurement  actions  within  the 
apphcability  of  1871.103(b). 

(e)  The  NAIS  will  be  used  to  the 
maximum  extent  practicable  to 
disseminate  advance  procurement 
information  and  conduct  part  1871 
procurements. 

(f)  Use  of  locally  generated  forms  is 
encouraged  where  tiieir  use  will 
contribute  to  the  efficiency  and 
economy  of  the  process.  NASA  Forms 
1667,  Request  for  Offer,  and  1668. 
Contract,  or  computer  generated 
versions  of  these  forms  may  be  used  as 
the  solicitation  and  contract  cover 
sheets,  respectively,  except  that  the 
SF1442,  Solicitation,  Offer,  and  Award 
(Construction,  Alteration,  or  Repair} 
shall  be  used  for  construction 
acquisitions  and  the  SF1449, 
SolicitationyContract/Order  for 
Commercial  Items,  shall  be  used  for 
commercial  item  acquisitions. 
Contractor  generated  forms  or  formats 
for  solicitation  response  should  be 
allowed  whenever  possible.  There  is  no 
requirement  for  uniform  formats  (see 


Subpart  1871.2— Planning  and 
Requirements  Process 

1872.201    Use  of  buying  team. 

MidRange  procedures  are  based  on 
the  use  of  a  buying  team  to  conduct  the 
procurement.  The  concept  is  to 
designate  individuals  who  are 
competent  in  their  respective  functional 
areas,  provide  those  individuals  with 
the  basic  authority  to  conduct  the 
procurement  and  hold  them  accountable 
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for  the  results.  The  buying  taun  vrill 
normally  consist  of  one  technical 
member  and  one  procurement  member, 
but  may  be  augmented  with  additional 
members  as  necessary.  Personnel 
providing  normal  functional  assistanoe 
to  the  team  (e.g.,  legal,  financial)  will 
not  be  considered  a  part  of  the  team 
unless  so  designated.  To  function 
properly,  the  team  should  be  given  the 
maximum  decision  authority  in  matters 
related  to  the  procvuement.  When 
higher  level  management  approvals 
remain  essential,  it  will  be  incumbent 
upon  the  functional  team  member  to 
obtain  such  approvals. 

1871.202    (Xgantalonai  reapOfiaMIMsa. 


buying  team  shoidd  problems  arise  from 
the  procurement. 


1t71  JOS-I    ne^ylrlwg  ( 

The  requirements  organization  shall 
appoint,  by  name,  the  technical  member 
of  the  buying  team.  This  individual  will 
normally  be  an  end  user  or  the  one  most 
familiar  with  the  technical  aspects  of 
the  requirement.  The  individual 
appointed,  whatever  the  relationship 
with  the  procured  item,  is  expected  to 
totally  fulfill  the  responsibiUties  to  the 
buying  team. 


1«71Jn2-2    PrecurenMnt  ( 

The  procurement  organization  shall 
appoint  the  procurement  member  of  the 
buying  team.  This  individual  shall  be  a 
warranted  contracting  officer  or  a 
contract  specialist  with  broad  latitude  to 
act  for  the  contracting  officer.  The 
procurement  member  shall  be  the  team 
leader  with  the  ultimate  responsibiUty 
to  conduct  the  procurement. 

1C71 .202-3    SuppofUng  ocgaiiiatloaa. 
Buying  team  members  may  require 
additional  team  members  to  perform 
specialized  functions  or  to  assist  in  the 
evaluation  of  offers.  Requests  for 
supporting  members  shall  be  made  by 
the  organization  identifying  the  need  for 
the  support  and  directed  to  the 
appropriate  management  level  in  the 
supporting  organization.  Supporting 
team  members,  once  designated  for  the 
team,  shall  fulfill  all  applicable 
responsibilities  to  the  team  as  other 
members. 


1171.202-4    Cantwi 

Center  managers  shall,  to  the 
maximum  extent  practical  and 
consistent  with  their  responsibilities  to 
manage  the  Center  mission,  convey 
sufficient  authority  to  mem'oers  of  the 
buying  team  to  conduct  the 
procurement.  Administrative  or 
technical  approvals  should  be 
minimized,  and  where  deemed 
essential,  faciUtatod  to  the  maximum 
extent  practicable.  Center  managers 
should  lend  their  full  support  to  the 


it7ijn 

(a)  The  buying  team  shall  conduct  the 
procurement  in  a  manner  that  bast 
satisfies  the  user  requlremeats  and 
meets  the  norms  expected  of  a 
Government  procuranent.  Team 
members  should  develop  o{ien 
communications,  rely  on  decisions  of 
other  responsible  functional  team 
members  and  meet  their  obligations  to 
the  team.  The  team  will  typically — 

(1)  Refine  the  final  specifications  for 
the  solicitation; 

(2)  Oedde  the  most  appropriate 
sohcitation  method; 

(3)  Establish  milestones  for  the 
procurement; 

(4)  Finalize  the  evaluation  criteria: 

(5)  Develop  the  RFO  and  model 
contract;  and 

(6)  Evaluate  offers  and  determine  the 
awardee. 

(b)  The  proctirement  member  of  the 
buying  team  shall  lead  clarifications, 
discussions,  and  negotiations;  shall  be 
the  source  selection  official:  and  shall 
conduct  debriefings. 

1871 J04    8maM  buslneas  ■■«  ssidss. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (e)  of  this  section,  each 
MidRange  acquisition  shall  be  reserved 
exclusively  for  small  business  concerns. 

(b)  The  requirment  for  small  business 
MidRange  set-asides  does  not  relieve  the 
buying  office  of  its  responsibility  to 
procure  from  required  sources  of 
supply,  such  as  Federal  Prison 
Industries,  Industries  for  the  Blind  and 
Other  Severely  handicapped,  and 
multiple  award  Federal  Supply 
Schedule  contracts. 

(c)  Procurements  not  conducted  as 
small  business  set-asides  and  under  less 
than  full  and  open  competition  require 
a  Justification  for  Other  than  Full  and 
Open  Competition  pursuant  to  FAR  part 
6. 

(d)  If  the  buying  team  procurement 
member  determines  there  is  no 
reasonable  expectation  of  obtaining 
offers  from  two  or  more  responsible 
small  business  concerns  that  will  be 
competitive  in  terms  of  market  price, 
quality,  and  delivery,  the  buying  team 
need  not  proceed  with  the  small 
business  set-aside  and  may  purchase  on 
an  unrestricted  basis  utilizing  MidRange 
procedures.  The  buying  team 
procurement  member  shall  document 
the  contract  file  with  the  reason  for  the 
unrestricted  procurement. 

(e)  If  the  buying  team  proceeds  with 
the  small  business  MidRange  set-aside 
and  receives  an  offer  from  only  one 
responsible  small  business  coBoem  at  a 


reaacmable  price,  the  contracting  officer 
will  normally  mal:e  an  award  to  that 
concern.  However,  if  the  buying  team 
does  not  receive  a  reasonable  offer  from 
a  responsible  small  business  concern, 
the  buying  team  procurement  member 
may  cancel  the  small  business  set-aside 
and  complete  the  procurement  on  an 
unrestricted  basis  utilizing  MidRange 
procedures.  The  buying  team 
procurement  memlwn  shall  document 
in  the  file  the  reason  for  the  imrestricted 
purchase. 

(f)  Each  model  contract  under  a  small 
business  MidRange  set-aside  shall 
contain  the  clause  at  FAR  52.219-6. 
Notice  of  Total  Small  Business  Set- 
Aside. 

SubfMTt  1871.3-PiibNcizlng  of 
SoUctMton 

1871 J01    PubMdzlng  policy. 

(a)  Use  of  the  MidRange  procedure  is 
intended  to  streamline  and  expedite  the 
acquisition  process.  Publication 
requirements  for  synopses  are 
streamlined:  however,  it  is  in  the 
Government's  interest  to  provide  as 
much  advance  notice  as  possible  of  a 
pending  acquisition  in  order  for  the 
Government  to  obtain  maximiun 
competition. 

(b)  The  dollar  thresholds  stated  in 
1871.302  are  lower  than  the  MidRange 
thresholds  in  1871.103.  They  are  based 
on  Section  5062  of  the  Federal 
Acquisition  StrearoHniqg  Act. 

1871.302    PuMtotzing  prooadurs. 

(a)  Synopses  are  not  to  be  sent  to  or 
published  in  the  Commerce  Business 
Daily  except  if  the  basic  award  is 
expected  to  exceed  $500,000,  the  total 
amoimt  of  the  basic  award  plus  options 
is  expected  to  exceed  $2,500,000,  or 
annual  obligations  are  expected  to 
exceed  $500,000  in  any  one  year.  For 
those  acquisitions  published  both  is  the 
CBD  and  on  the  NAIS.  the  CBD 
publication  date  is  the  basis  upon  which 
the  time  frames  specified  in  FAR  5.203 
are  calculated. 

(b)  A  synopsis  for  each  requirement 
shall  be  published  on  the  NAIS  prior  to 
or  simultaneously  with  the  actual 
release  of  the  solicitation. 

(c)  The  synopsis  shall  comply  with 
the  requirements  set  forth  in  FAR 
5.207(b]  and  shall: 

(1)  Include  a  statement  that  the 
competitive  solicitation  will  be  released 
via  the  NAIS,  that  potential  offerors  will 
be  responsible  for  downloading  their 
own  copy  of  the  solicitation,  and  that 
hard  copies  of  the  solicitation  will  not 
be  mailed,  and 

(2)  State  the  projected  solicitation 
release  date  if  the  synopsis  is  published 
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prior  to  sohcitation  release,  provide 
notice  that  it  is  the  offeror's 
responsibility  to  monitor  the  NAIS  for 
soUdtation  release  as  the  solicitation 
will  be  released  as  soon  as  practicable 
whether  prior  or  subsequent  to  the 
projected  date,  and  identify  the  name, 
telephone  number,  fax  nimiber.  and  e- 
mail  address  of  a  point  of  contact.  The 
synopsis  shall  be  updated  to  reflect 
significant  changes  to  the  original 
notice. 

(d)  For  commercial  item  purchases, 
the  streamlined  solicitation  (combined 
presolicitation  notice  and  solicitation 
described  in  FAR  part  12)  may  be  used. 

1871.303    SpacM  situations. 

Notices  for  special  situations  as 
described  in  FAR  5.205  involving 
MidRange  Proctuements  must  be 
pubUshed  in  the  Commerce  Business 
Daily.  Such  special  situations  include 
R&D  sources  sought,  intent  to  sponsor  or 
change  the  mission  of  a  Federally 
Fimded  Research  and  Development 
Center,  effort  to  locate  commercial 
sources  under  OMB  Circular  No.  A-76, 
and  Section  8(a)  competitive  national 
buy  acquisitions. 

SubfMTt  1871 A — Request  for  Offer 
(RFO) 

1871.400  Qanarai. 

In  MidRange  procedures,  sohcitation 
of  sources  shall  be  accOmpUshed  by  use 
of  an  RFO.  The  RFO  will  be  solely  a 
soUdtation  document  incorporating 
only  tliose  elements  of  information 
required  to  soUdt  the  offer.  Offers  will 
be  provided  on  a  model  contrad 
furnished  with  the  RFO. 

1871.401  Typaa  of  RFO'S. 

The  RFO  may  be  used  for  all  types  of 
procurements  to  which  MidRange  is 
applicable.  The  distinguishing 
difference  will  be  the  evaluation  and 
award  criteria  spedfied  in  the  RFO. 
This,  in  turn,  wiU  be  driven  by  the 
buying  team's  dedsions  on  the  extent  of 
discussion  required,  the  amoimt  of  non- 
price  fadora  that  will  influence  the 
award  and  the  amount  of  competition 
available.  If  the  conditions  in  FAR 
6.401(a)  are  met,  the  RFO's  described  in  ■ 
1871.401-1  and  1871.401-2  shall  be 
used;  otherwise,  RFO's  described  in 
1871.401-3,  1871.401-4, 1871.401-5,  or 
1871.401-6  may  be  used.  Once  the 
evaluation  and  award  criteria  have  been 
specified  in  the  RFO,  the  procurement 
must  confonn  to  the  procedtues 
apphcable  to  these  criteria,  imless 
changed  by  formal  amendment  to  the 
RFO. 


1871.401-1    Seated  offara. 

(a)  Policy.  RFO's  may  spedfy  that 
award  will  be  made  to  the  low, 
responsive,  responsible  offeror 
providing  the  most  advantageous  offer 
considering  only  price  and  price-related 
fadors.  This  method  shall  he  used  when 
(1)  time  permits  the  soUdtation, 
submission,  and  evaluation  of  sealed 
offers;  (2)  award  will  be  made  on  the 
basis  of  price  and  other  price-related 
factors;  (3)  conducting  (Uscussions  with 
the  offerors  is  not  necessary;  and  (4)  a 
reasonable  expectation  of  receiviiig 
more  than  one  offer  exists.  The  RFO 
shall  be  in  compUance  with  the 
requirements  of  FAR  part  14  relating  to 
Sealed  Bidding. 

(b)  Procedures.  (1)  The  RFO  shall 
request  offerors  to  provide  a  complete 
offer  by  the  closing  date  spedfied. 

(2)  In  accordance  with  FAR  part  14, 
offers  (whether  received  by  facsimile  or 
sealed  envelope  deUvery)  shall  be 
pubUcly  opened  at  the  designated  time 
and  place.  Interested  membere  of  the 
pubUc  wiU  be  permitted  to  attend  the 
opening.  Offers  shall  be  abstraded 
piirsuant  to  FAR  part  14  and  be 
available  for  public  inspection.  The 
abstrad  shall  be  induded  in  the 
contrad  file. 

(3)  AU  offers  shaU  be  examined  for 
mistakes  in  accordance  with  FAR 
14.406.  The  buying  team  shaU 
determine  that  a  prospective  contrador 
is  responsible  and  that  the  prices  offered 
are  reasonable  (see  FAR  14.407-2). 

(4)  The  Govermnent  wiU  award  a 
contrad  to  the  low,  responsive, 
responsible  offeror,  whose  offer 
conforms  to  the  RFO  and  will  be  most 
advantageous  to  the  Government, 
considering  only  price  and  the  price- 
related  fadors  included  in  the 
soUdtation. 

1871.401-2    Two-atap  competHlva 
procuramant 

(a)  PoUcy.  (1)  RFO's  may  specify  that 
evaluation  and  award  may  be  conduded 
in  two  distind  steps,  similar  in  concept 
to  "Two  Step  Sealed  Bidding."  The 
MidRange  Two  Step  process  should  be 
used  when  it  is  desirable  to  award  to  the 
lowest,  responsive,  responsible  offeror 
after  determining  that  die  initial 
technical  offer,  or  the  revised  technical 
offer,  is  acceptable. 

(2)  The  procedures  of  FAR  14.503- 
2(a)  shaU  be  used  once  Step  Two  of  this 
process  begins. 

(b)  Procedures.  (1)  The  RFO  shall 
request  offerors  to  provide  both  a 
technical  and  a  price  offer  by  the  closing 
date  sp>edfied.  Price  offers  are  requested 
to  ensure  that  they  are  accompUshed  in 
a  timely  manner  and  to  reduce  the  time 
required  for  Step  Two. 


(2)  Step  One.  The  technical  offer  will 
be  evaluated  to  determine  if  the  produd 
or  service  offered  is  acceptable,  the 
buying  team  may  proceed  diredly  to 
Step  Two  if  there  are  sufficient 
acceptable  offers  to  ensiire  adequate 
price  competition,  and  if  further  time, 
effort  and  delay  to  make  additional 
offers  acceptable  and  thereby  increase 
competition  would  not  be  in  the 
Government's  interest.  If  this  is  not  the 
case,  the  buying  team  procurement 
member  shall  enter  into  discussions  and 
request  offerors)  whose  offer(s)  is 
susceptible  to  being  made  acceptable  to 
submit  additional  clarifying  or 
supplementing  information  to  make  it 
acceptable  (see  FAR  14.503-1).  It  is 
expeded  that  these  discussions  will  be 
conduded  on  an  informal  basis.  After 
completion  of  discussions,  the  buying 
team  shaU  proceed  to  Step  Two. 

(3)  Step  Two.  If  discussions  were 
held,  the  buying  team  shall  afford  all 
offerors  who  have  submitted  adaptable 
offers  and  those  offers  with  whom 
discussions  were  conduded,  an 
opportunity,  by  a  common  date,  to 
revise  their  price  offers.  No  changes  to 
technical  offers  wiU  be  permitted  during 
this  process.  A  reasonable  amount  of 
time  (normally  less  than  5  working 
days)  will  be  afforded  for  the  re.vision. 
The  amount  of  time  given  shall  be  the 
same  for  each  offisror.  The  procedures  at 
1871.401-l(b)  (2)  and  (3)  shall  then  be 
followed. 

(4)  The  Government  will  award  a 
contrad  to  the  low,  responsive, 
responsible  offeror,  whose  o%r 
conforms  to  the  RFO  and  wiU  be  most 
advantageous  to  the  Government, 
considering  only  price  and  the  price- 
related  fadors  included  in  the 
soUdtation. 

1871.401-3    Competitive  nagoHalsd - 
proeuramant  not  uaing  qudiltatlva  cfttaria. 

(a)  Policy.  (1)  RFO's  may  provide  for 
discussion  of  all  aspects  of  die  offer  but 
award  is  based  on  the  technically 
acceptable  offer  having  the  lowest  price  ' 
(if  fixed  price)  or  the  lowest  most 
probable  cost  (if  cost  reimbursable). 
This  method  should  be  used  when 
quaUtative  fadors  are  not  material  in  the 
award  dedsion,  but  it  is  important  to 
assure  that  technical  offers  and  contrad 
terms  are  fuUy  compUant  with  the 
Government's  needs.  This  method  also 
permits  dired  discussion  of  price  with 
offerors  and  is  particularly  appropriate 
when  different  approaches  can  be 
offered  to  satisfy  the  Government's 
need. 

(2)  The  RFO  shoidd  reserve  the  right 
to  award  without  discussion  based  on 
the  initial  offers  submitted.  FAR 
52.215-16,  Ahernate  II.  will  be  induded 
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in  all  RFO'a  for  competitive  negotiated 
procurements  not  using  qualitative 
criteria  except  for  solicitations  for 
commercial  item  acquisitions. 

(b)  Procedures.  (1)  The  RFO  shall 
request  offerors  to  provide  both  a 
tecxmical  and  a  price  offer  by  the  closing 
date  specified. 

(2)  Initial  evaluation.  The  buying 
team  shall  review  each  offer  to 
determine  if  all  required  information 
has  been  provided.  h4o  further 
evaluation  shall  be  made  of  any  offer 
that  is  deemed  unacceptable  because  it 
does  not  meet  the  technical 
requirements  of  the  RFO  and  is  not 
reasonably  susceptible  to  being  made  so. 
Offerors  may  be  contacted  for 
clarification  purposes  only  during  the 
initial  evaluation.  Offerors  determined 
not  to  be  acceptable  shall  be  notified  of 
their  rejection  and  the  reasons  thibiefore 
and  excluded  from  further 
consideration.  Documentation  for  such 
rejection  should  consist  of  one  or  mo/e 
siiccinct  statements  of  fact  that  show  the 
offer  is  not  acceptable.  No 
documentation  is  required  if  all  offers 
are  deemed  to  be  acceptable  or 
reasonably  susceptible  to  being  made  so. 

(3)  Determination  of  finalists.  From 
among  the  acceptable  offers  and  those 
susceptible  to  being  made  acceptable, 
the  buying  team  shall  rank  the  o%rs 
based  on  price  (or  most  probable  cost) 
and  exclude  any  whose  price/most 
probable  cost  precludes  any  reasonable 
chance  of  being  selected  for  final  award. 
The  remaining  offers  constitute  the 
"finalists"  for  the  contract.  Only  in 
exceptional  cases  will  this  number  be 
less  than  two  offers.  The  procurement 
buying  team  member  shall  succinctly 
record  the  basis  for  the  decision. 

(4)  Discussions.  The  procurement 
buying  team  member  shall  lead 
discussions  with  each  finalist.  The 
discussions  are  intended  to  assist  the 
buying  team  in  fully  understanding  each 
finalist's  offer  and  to  assure  that  all 
finalists  are  competing  equally  on  the 
basis  intended.  Care  must  be  exercised 
to  ensure  these  discussions  adhere,  to 
the  extent  applicable,  to  the  guidelines 
set  forth  in  FAR  15.610.  It  is  expected 
that  discussions  will  be  conducted  on 
an  informal  basis  with  each  finalist. 
After  completion  of  discussions,  each 
finalist  shall  be  afforded  an  opportunity 
to  revise  its  offer  to  support  and  clarify 
its  offer.  A  reasonable  amount  of  time 
(Normally  less  than  5  working  days) 
will  be  afforded  for  the  revision.  The 
amount  of  time  given  shall  be  the  same 
for  each  finalist.  Such  discussions  are 
not  required  if  there  are  sufficient 
acceptable  offers  to  ensure  adequate 
price  competition,  and  if  further  time, 
effort  and  delay  to  make  additional 


propoaals  acceptable  and  thereby 
increaae  competition,  would  not  be  in 
the  GovemmeBt's  interest. 

(5)  Selection.  The  procurement  team 
member  shall  be  the  source  aelection 
official.  Tke  source  aelection  official 
may  elect  to  make  selection  in  Ueu  of 
determining  finalists  provided  that  it 
can  be  demonatrated  that  (i)  selecttoB  of 
an  initial  offer(s)  %vill  resuh  in  the 
lowest  price/coat  to  the  Govenunent  and 
(ii)  discuaaiona  with  other  eoceptabk 
offerors  are  not  anticipated  to  oiaiife 
the  outcome  of  the  initial  evaluatien 
relative  to  evaluated  prioe/cost.  k  is 
expected  that  tha  source  selection 
statement  will  not  ordinarily  exceed  one 
pace  and  that  the  basis  for  the  dedaioB 
will  be  apparent  upon  review  of  the 
informal  worksheets  used  in  the 
evaluation  process.  These  informal 
worksheets  shaU  be  included  in  the 
contract  file. 

(6)  The  names  of  offerors  determined 
to  be  finalists  or  the  name  of  the  offeror 
selected  for  contract  award  will  be 
electronically  transmitted  to  all  offerors. 
This  will  serve  as  notification  to  those 
offers  that  were  not  selected  tot  further 
evaluation  (see  1871.505). 

1171 .4t1 -4 


Value 


(a)  Policy.  (1)  MidRange  procurements 
shall  normally  use  the  BVS  source 
selection  method,  prescribed  in  part 
1871.  subpart  1871.6,  when  it  is 
desirable  to  base  evaluation  and  award 
on  a  combination  of  price  and  non-price 
qualitative  criteria. 

(2)  The  RFO  should  reserve  the  right 
to  award  without  discussion  based  on 
the  initial  offers  submitted.  FAR 
52.215-16,  AKemate  11,  Will  be  included 
in  all  RFO's  for  competitive  negotiated 
procurements  using  qualitative  criteria 
except  for  solicitations  for  commercial 
item  acquisitions. 

(3)  In  exceptionally  complex 
procurements,  a  source  aelection 
method  other  than  MidRange  Best  Value 
Selection  may  be  more  appropriate.  This 
may  be  appropriate  in  cases  in  which 
the  following  factors  cannot  be 
accommodated  within  the  MidRange/ 
BVS  selection  methodology: 

(i)  The  ability  to  predefine  the  value 
characteristics  that  will  constitute  the 
discriminators  among  the  offers; 

(ii)  The  complexity  of  the 
interrelationships  that  must  be 
evaluated; 

(iii)  The  number  of  evaluators 
required  to  address  the  disciplines  that 
will  be  involved  in  the  offers;  or 

(iv)  The  impact  that  the  procurement 
may  have  on  higher  level  mission 


management  (level  of  aelection  official) 
or  future  procurements. 

(b)  ProoediiAa.  (1)  Th*  buying  team 
will  determine  which  at  the  source 
selection  methodologies  is  most 
apprt^riate  to  the  specific  {vocuiement. 

(2)  The  team  shall  record  its  rationale 
for  aelectlng  a  methodology  rather  than 
BVS.  Onoe  this  dedaion  is  made,  the 
team  shall  no  kmger  function  as  a 
MidRange  bujring  teem,  but  shall  follow 
the  instructifms  prescribed  i«  the  local 
procedures  for  the  source  aelection 
method. 


1f71,401-< 

(a)  Pviticy.  (1)  The  RFO  may  be  uaed 
as  the  solicitation  method  for 
nonccHupetitive  procurements. 

(2)  MidRange  procedures  may  be  used 
in  noncompetitive  acquisitions  to  the 
extent  they  are  applicable. 

(b)  Prooediues.  (1)  Within  the  dollar 
thresholds  specified  in  1871.302(a), 
posting  a  synopsis  on  the  NAIS  meets 
the  requirement  of  FAR  5.201  and 
complies  with  the  notice  required  by  the 
Competition  in  Contracting  Act.  A 
synopsis  is  not  required  if  one  of  the 
exceptions  of  FAR  5.202  is  met. 

(2)  The  buying  team  shall  require 
submission  of  certified  cost  and  pricing 
data  in  accordance  with  FAR  15.804-2. 

(3)  The  technical  member  of  the 
buying  team  shall  provide  technical 
assistance  to  the  procurement  member 
during  evaluation  and  negotiation  of  the 
contractor's  offer.       «. 

tt7l.401-«   CemmareW  Nanw. 

(a)  Policy.  (1)  MidRange  procediires 
are  considered  consistent  with  the 
requirements  of  FAR  part  12, 
Acqviisition  of  Commercial  Items.  In  the 
event  of  a  conflict,  however,  FAR  part 
12  takes  precedence. 

(2)  MidRange  Procedures  shall  be 
used  for  commercial  item  procurements 
except  that  type  of  ccmtract  is  limited  by 
FAR  12.207. 

(b)  Procedures.  The  offices  will  be 
evaluated  in  accordance  with  applicable 
procedures,  and  shall  include 
consideration  of  technical,  past 
performance,  and  price. 


1071.402 


of  the  UFO. 


(a)  The  RFO  shall  provide  all  standard 
information  required  for  the  offeror  to 
submit  an  offer. 

(b)  The  RFO  shall  contain  space  for  all 
necessary  additional  instnictions  to 
offierors.  As  a  minimum,  the  RFO  shall 
contain  the  following: 

(1)  Incorporation  by  reference  of  all 
required  standard  provisions. 

(2)  A  provision  notifying  offerors  that 
standard  Representations  and 
Certifications  will  be  required. 
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(3)  Evaluation  and  award  criteria. 

(4)  A  provision  requiring  offerors  to 
submit  ofiiars  on  an  attached  model 
contract. 

(c)  Requirements  for  the  content  and 
format  of  the  offer  should  be  the 
minimum  required  to  provide  for  proper 
evaluation.  Offerors'  formats  should  he 
allowed  to  the  ma.ximum  extent 
possible. 

(d)  Facsimile  offers,  defined  by  FAR 
14.202-7  and  15.402(i),  are  authorized 

'  for  MidRange  procurements. 

1871.403    Offer  preparation  period  and 
HmHatkMis. 

For  procurements  which  are 
synopsized  solely  on  the  NAIS,  the 
buying  team  should  establish  deadlines 
for  receipt  of  offers  based  on  an 
assessment  of  the  minimum  amount  of 
time  required  to  respond  to  the 
solicitation.  The  time  required  wiil 
depend  on  the  complexity  of  the 
requirement  and  amount  of  cost  and 
technical  information  required  to  be 
submitted.  The  information  required 
shall  be  limited  to  the  amoimt  required 
to  conduct  a  proper  evaluaticm.  The 
offer  preparation  period  established  in 
the  RFO  shall  not  be  less  than  15 
calendar  days  unless  the  prociuement  in 
urgent.  For  procurements  whicii  are 
synopsized  on  the  NAIS  and 'published 
in  the  CBD,  FAR  requirements  fait 
waiting  times  and  deadlines  for  the 
receipt  of  offers  apply. 

187a404    PrmacBon  of  oftera. 

A  facsimile  machine(s)  shall  be 
dedicated  for  receipt  of  offers  and 
placed  in  a  secure  location  where  offers 
received  on  it  can  be  safeguarded.  All 
offers  submitted  shall  be  recorded, 
sealed  in  an  envelope  marked  with  the 
RFO  niunber  and  taken  to  the  buying 
team  procurement  member.  Facsimile 
attendants  shall  make  a  good  faith  effort 
to  inspect  the  document  for 
completei»ss  and  legibility.  J^  the 
attendant  believes  there  are  missing  or 
illegible  pages,  the  dociunent  will  be 
promptly  referred  to  the  buying  team 
procurement  member  for  notification  to 
the  offeror  that  it  should  resubmit  the 
offer.  The  Government  shall  not  assume 
responsibility  for  proper  transmission. 

1871.406    RFO  by  M  AIS  ^ppWcableOo 
procurement  meeting  the  tfirasliolds  in 
1871.302(a)).  ,■- 

(a)  Competitive  solicitations  for 
MidRange  Prooirements  shall  be  made 
available  on  the  NAIS.  Solicitations 
available  on  the  NAIS  are  exempt  from 
the  requirement  in  FAR  14.203-1  that 
delivery  of  the  solicitations  be  made 
pursuant  to  FAR  14.205. 


(b)  For  the  purposes  of  FAR  15.402(a}, 
a  solicitation  posted  on  the  NAIS  is  a 
written  solicitation. 

(c)  Solicitations  posted  on  the  NAIS 
in  accordance  with  the  regulations  in 
this  part  are  exempt  ftom  the 
reqtiirement  in  FAR  15.408(a)  to  issue 
solicitations  using  the  procedures  in 
FAR  part  5. 

Subpart  1871.5— Award 

1871.501  flepreaantatlona  and 
certlflcaiiona. 

Upon  determination  of  the  successful 
offeror,  the  buying  team  procurement 
member  will  determine  if  the  offeror  has 
on  file  valid  Representations  and 
Certifications.  If  the  offeror  has  not 
completed  the  reqiiired  forms,  or  they 
have  expired,  the  offeror  will  be 
requested  to  provide  the  forms 
promptiy.  Should  the  offeror  refuse  to 
provide  the  required  Representations 
and  Certifications  or  £ail  to  meet  a 
required  condition,  the  buying  team 
shall  reject  the  offer  and  proceed  to  the 
nect  highest  ranked  offeror  who  is 
responsive  %nd  responsible. 

1871.502  Detonninstlon  of  raaponaibto 


Contractor  responsibility  shall  be 
determined  in  accordance  with  FAR 
part  9. 

1871.503  NagottiMon  documentation. 

The  prsnegotiation  memorandum,  if 
required,  and  the  results  of  negotiation 
will  be  in  abbreviated  form  and  will  be 
approved  by  the  buying  team. 

1671.504  Award'documants. 

Contract  award  shall  be  accomplished 
by  contracting  officer  execution  of  the 
contract  document  and  providing  a 
p£^r  copy  to  the  successful  offeror.  If 
facsimile  documents  were  used  in  the 
evaluation  process,  the  successful 
offeror  may  be  required  to  execute 
original  copies  of  the  contract  to 
facilitate  legibility  during  the 
administration  phase  of  the  contract. 

NoWlcadena  to  uneuoceeeful 


1871^05 
offerors. 

For  solicitations  that  were  posted  on 
the  NAIS,  a  preaward  notice  shall  be 
electronically  transmitied  to  the 
offerors.  This  notice  meets  the 
requirements  of  FAR  15.1001.  However, 
the  preaward  notice  in  a  small  business 
set-aside  must  allow  unsuccessful 
offerors  5  working  days  to  challenge  the 
small  business  status  of  the  successful 
offeror. 

1871.506    Publication  of  awantr 

An  award  notice  shall  be  posted  on 
the  NAIS  ka  7  calendar  days  after 


posting,  if  the  contract  ofiiars 
subcontracting  opp<»tunities  or  if  it  is 
subject  to  the  Trade  Agreements  Act 
The  information  required  by  FAR  S.207 
shall  be  included  in  the  award  notice  in 
abbreviated  form. 


1871.507 
offerora. 


DebieHIng  of  unauccaaaful 


The  procurement  buying  team 
membo'  shall  conduct  debriefings  if 
requested. 

SubfMft  1871.6-"B«st  Value 
Selection" 

1871.601  QanaraL 

(a)  Ben  Value  Selection  (BVS)  seeks 
to  select  an  offer  based  on  the  best 
combination  of  price  and  qualitative 
merit  of  the  offers  submitted  and  reduce 
the  administrative  burden  on  the 
offerors  and  the  Government. 

(b)  BVS  takes  advantage  of  the  lower 
complexity  of  MidRange  procurements 
and  predefines  the  value  characteristics 
which  will  serve  as  the  discriminatOTs 
among  offiers.  It  eliminates  die  use  of 
area  evaluaticm  factors  and  the  highly 
structiued  scoring. 

1871.602  SpecMcationaforMldfteiga 
pfecursmeMs. 

BVS  refines  the  traditional  approach 
to  preparing  specificatioBs.  BVS 
envisions  thr^  the  requirement  will 
focus  on  the  end  residt  that  is  to  be 
achieved  and  will  serve  as  a  statement 
of  the  Government's  baseline 
requirements.  The  offeror  will  be  guided 
in  meeting  the  Government's  needs  by 
a  separate  set  of  value  characteristics 
which  establish  what  the  Government 
considers  to  be  valuable  in  an  offer. 
These  value  characteristics  will  be 
performance  based  and  will  permit  the 
selection  of  the  offer  which  provides 
better  results  for  a  reasonable  marginal 
increase  in  price. 

1871.603  EstabNahment  of  evataMMon 
criteria. 

(a)  The  requiring  organization  will 
provide,  akmg  with  tjie  reqitireawttt.  a 
list  of  value  characteristics  against 
u^ch  the  offers  will  be  judged.  T^ere 
is  no  limit  to  the  number  or  the  type  of 
characteristics  that  may  be  specified. 
The  only  standard  will  be  whether  the 
characteristic  is  rationally  related  to  the 
need  specified  in  the  specification. 
Characteristics  may  include  such  factors 
as  improved  reli^ility,  innovativeness 
of  ideas,  speed  of  service,  demonstrated 
delivery  performance,  higher  speeds, 
ease  of  use,  qualifications  of  personnel, 
solutions  to  operating  problems,  level  of 
service  provided  on  previous  similar 
contracts,  or  any  of  numerous  other 
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characteristics  that  may  be  of  value  to 
the  Government  in  satisfying  its  needs. 

(b)  Cost  and  technical  will  be 
considered  equal  in  importance.  The 
value  characteristics  will  not  be 
assigned  weights. 

(c)  All  subMquent  evaluations  will 
consider  these  characteristics  when 
determining  the  finalists  or  making  the 
final  selection  for  award. 

1071.604    EvalueBon  phesss 

1871.604-1    taNW  swBliietlon. 

(a)  Offers  will  be  reviewed  to 
determine  if  all  required  information 
has  been  provided  and  the  offeror  has 
made  a  reasonable  attempt  to  present  an 
acceptable  offer.  Ofiierors  may  be 
contacted  only  for  clarification  purposes 
during  the  initial  evaluation.  No  further 
evaluation  shall  be  made  of  any  offer 
that  is  deemed  unacceptable  because: 

(1)  It  does  not  represent  a  reasonable 
effort  to  address  itself  to  the  essential 
requirements  of  the  RFO  or  clearly 
demonstrates  that  the  offeror  does  not 
understand  the  requirements  of  the 
RFO. 

(2)  It  contains  major  technical  or 
business  deficiencies  or  omissions  or 
out-of-line  costs  which  discussions  with 
the  offeror  could  not  reasonably  be 
expected  to  cure:  or 

(3)  In  R&D  procurement,  a  substantial 
design  drawback  is  evident  in  the  offer 
and  sufficient  correction  or 
improvement  to  consider  the  offer 
acceptable  would  require  virtually  an 
entirely  new  offer. 

(b)  Offerors  determined  not  to  be 
acceptable  shall  be  notified  of  their 
rejection  and  the  reasons  therefor  and 
excluded  from  further  consideration. 

(c)  Documentation.  If  it  is  concluded 
that  all  offers  are  acceptable,  then  no 
dociunentation  is  required  and 
evaluation  proceeds.  If  one  or  more 
offers  are  not  acceptable,  the 
procurement  member  of  the  team  will 
notify  the  offeror  of  the  rejection  and  the 
reasons  therefor.  The  documentation 
should  consist  of  one  or  more  succinct 
statements  of  fact  that  show  the  offer  is 
not  acceptable. 

1871.604-2    Dstsmilnation  of  "FtoialMB". 

(a)  All  acceptable  offers  will  be 
evaluated  against  the  requirement  and 
the  value  characteristics.  Based  on  this 
evaluation,  the  team  will  identify  the 
finalists  from  among  the  offers 
submitted.  Finalists  will  include  all 
offers  having  a  reasonable  chance  of 
being  selected  for  award,  as  prescribed 
in  FAR  15.609  for  competitive  range. 
Generally,  finalists  will  include  the  offer 
having  the  best  price  (or  lowest  most 
probable  cost)  and  the  offer  having  the 


highest  qualitative  merit,  plus  those 
determined  to  have  the  best 
combination  of  price  and  merit.  Oflars 
not  quaUfying  as  flnslisti  will  be 
excluded  from  the  balance  of  the 
evaluation  process. 

(b)  The  selection  official  may  elect  to 
make  selection  in  lieu  of  determining 
finalists,  provided  it  can  be  clearly 
demonstrated  that 

(1)  Selection  of  an  initial  ofiiarfs)  will 
result  in  the  best  value  for  the 
Government,  considering  both  price  and 
non-price  qualitatlTe  criteria; 

(2)  Discussions  with  other  soceptable 
offerors  are  not  anticipated  to  change 
the  outcome  of  the  initial  evaluation 
relative  to  the  best  value  oObi{s),  and 

(3)  The  solicitation  contains  a 
provision  permitting  award  without 
discussions. 

(c)  I>cx:uni0ntation.  U  finalists  are 
identified  as  discussed  in  paragraph  (a) 
of  this  section,  the  documentation 
expected  and  required  to  result  irom 
this  phase  of  evaluation  is 
approximately  one-quarter  of  a  page  for 
each  finalist.  The  documentation-shall 
sucdnctiy  describe  how  the  value 
characteristics  in  the  RFO  were 
provided  by  the  offeror  and  cost/price 
considerations  that  caused  the  offer  to 
qualify  as  a  finalist.  The  evaluator{s) 
shall  not  be  required  to  justify  why 
other  offers  provided  less  qualitative 
merit.  It  is  expected  that,  should  the 
decision  be  challenged,  the  documented 
reason  for  selection,  when  comfwred 
with  the  non-selected  offer,  shall  clearly 
demonstrate  the  difference  that  resulted 
in  non-selection.  It  is  expected  and 
recommended  that  all  informal 
worksheets  used  in  the  evaluation 
pnx»8s  be  included  in  the  contract  file. 
When  selection  of  the  successful 
offerorts)  is  nlade,  the  buying  team  shall 
document  the  selection  in  accordance 
with  1871.604~4(c). 

(d)  The  names  of  offerors  determined 
to  be  finalists  or  selected  for  contract 
award  will  be  electronically  transmitted 
to  all  offerors.  This  will  serve  as 
notification  to  those  offerors  that  were 
not  selected  for  further  evaluation  (see 
1871.505). 

1871.604-3    DiecusetonsisRh  "Finalists". 

(a)  The  procurement  team  member 
shall  lead  discussions  with  each  finalist. 
Care  must  be  exercised  to  ensure  these 
discussions  adhere,  to  the  extent 
applicable,  to  the  guidelines  set  forth  in 
FAR  15.610.  It  is  expected  that  these 
discussions  will  be  conducted  on  an 
informal  basis  with  each  finalist. 

(b)  After  completion  of  discussions, 
each  finalist  shall  be  afforded  an 
opportunity  to  revise  its  offer.  A 
reasonable  amount  of  time  (normally 


less  thsn  5  working  days]  will  be 
afforded  for  the  revision.  The  amoimt  of 
time  given  shall  be  the  same  for  each 
finalist 


1S71J04-4 
Oflsr. 


ftalaellanaf 


VahM" 


(a)  The  procurement  team  member 
shall  be  the  source  selection  offidaL 

(b)  The  BVS  souioe  selection  is  based 
on  the  premise  that,  if  all  offers  are  of 
approximately  equal  qualitative  merit, 
award  will  be  made  to  the  offer  with  the 
lowest  evaluated  price  (fixed-price 
contracts)  or  the  lowest  most  probable 
cost  (cost  type  contracts).  However,  the 
Govwnment  will  consider  awarding  to 
an  offeror  with  higher  qtialitative  merit 
if  the  difference  in  price  is 
commensurate  with  added  value. 
Conversely,  the  Government  will 
consider  making  award  to  an  offeror 
whose  offer  has  lower  qualitative  merit 
if  the  price  (or  cost)  differential  between 
it  and  other  offers  warrant  doing  so. 

(c)  Documentation.  Rationale  for 
selection  of  the  successful  offeror  shall 
be  recorded  in  a  selection  statement 
which  succinctly  records  the  value 
characteristics  upon  which  selection 
was  made.  The  statement  need  not  and 
should  not  reveal  details  of  the 
successful  offier  that  are  proprietary  or 
business  sensitive.  Since  the  value 
characteristics  are  expressed  in 
performance  terms,  the  reasons  for 
selection  can  focus  on  results  to  be 
achieved,  rather  than  the  detailed 
approach  the  ofiiaror  will  use.  The 
statement  shall  also  comment  on  the 
rationale  used  to  equate  cost  and 
qualitative  merit.  Littie  or  no  additional 
analysis  is  required  when  the  selected 
offeror  possessed  the  highest  merit  and 
lowest  price.  When  a  marginal  analysis 
is  made  between  value  characteristics 
and  price  (or  cost)— in  most  cases  this 
will  be  a  subjective,  integrated 
assessment  of  all  pertinent  factors — 
specific  rationale  should  be  provided  to 
the  extent  possible.  It  is  expected  that 
the  statement  will  not  ordinarily  exceed 
one  page.  Where  the  procurement  is 
closely  contested,  it  would  be  prudent 
to  expand  on  the  rationale  provided  in 
the  statement. 

(d)  The  name  of  the  offeror(s]  selected 
for  award  shall  be  electronically 
transmitted  to  the  offerors  which  will 
serve  as  a  notification  to  those  offerors 
that  were  not  selected  (see  1871.505). 
The  selection  statement  may  be  made 
available  at  the  buying  team's 
discretion. 

(FR  Doc.  96-26337  Filed  10-28-96:  8:45  am] 
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48  CFR  PmtB  1828, 1829, 1830. 1831. 
1832. 1833  and  1852 

RMvrIti  of  tha  NASA'FAR  SupplMnwit 
(NFS) 

AQENCY:  Office  of  Procurement.  National 
'  Aeronautics  and  Space  Administration 
(NASA). 
action:  Final  rule. 

SUMMARY:  As  part  of  the  National 
Performance  Review  initiative  to 
streamline  and  clarify  regtilations. 
NASA  is  issuing  a  rewrite  of  those 
regulations  in  its  Federal  Acquisition 
R^ulations  Supplement  relating  to 
bonds  and  insurance  (part  1828);  taxes 
(pari  1829);  cost  accounting  standards 
(part  1830);  contract  cost  principles  and 
procedures  (part  1831);  contract 
financing  (part  1832);  and  protests, 
disputes,  and  appeals  (part  1833).  In 
addition,  conforming  amendments  are 
made  to  solicitation  provisions  and 
contract  clauses  (part  1852)  regarding 
aircraft  groimd  and  flight  risk  and  other 
provisions. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  29, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  OToole.  (202)  358-0478;  Mr. 
Bruce  King.  (202)  358-0461. 

SUPPLEMENTARY  MFORMATION: 

Background 

The  National  Performance  Review 
urged  agencies  to  streamline  and  clarify 
their  regulations.  The  NFS  rewrite 
initiative  was  established  to  pursue 
these  goals  by  conducting  a  section  by 
section  review  of  the  NFS  to  verify  its 
acciu^cy,  relevancy,  and  validity.  The 
NFS  will  be  rewritten  in  blocks  of  parts 
and  issued  through  Procurement 
Notices  (PNs).  Upon  completion  of  all 
parts,  the  NFS  will  be  reissued  in  a  new 
edition. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  This  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1828, 
1820, 1830, 1831, 1832, 1833,  and  1852 

Government  procurement 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  chapter  18  is 
amended  as  follows: 

1.-2.  Part  1828  is  revised  to  read  as 
follows: 


PART  1828-60NOS  AND  INSURANCE 

osc< 

Subpart  1828.1    Bonds 

1 828. 101    Bid  guarantees. 

1828.101-70    NASA  solicitation  provision. 

1828.103  Peifonnance  and  payment  bonds 
and  alternative  payment  protections  for 
other  than  construction  contracts. 

1828.103-70    Subcontractors  performing 
construction  work  under 
nonconstniction  contracts.    "\ 

1828.103-71  Solicitation  requirements  and 
contract  clauses. 

1828.106    Administration. 

1828.106-6    Furnishing  infonnation. 

Subpart  182&2   Suredes 

1828.202  Acceptability  of  corporate 
sureties. 

1828.203  Acceptability  of  individual 
sureties. 

Subpart  1828.3    Insurance 

1828.307    Insurance  under  cost- 
reimbursement  contracts. 

1828.307-1    Group  insurance  plans. 

1828.307-2    Liability. 

1828.307-70    Insurance  of  industrial 
facilities. 

1828.311    Solicitation  provision  and 
contract  clause  on  liability  insurance 
under  cost-reimbursement  contracts. 

1828.311-1    Contract  clause. 

1828.311-2  Agency  solicitation  provisions 
and  contract  clauses. 

1828.370  Fixed-price  contract  clauses. 

1828.371  Clauses  for  cross-waivers  of 
liability  for  Space  Shutde  services, 
Expendable  Launch  Vehicle  (ELV) 
launches,  and  Space  Station  activities. 

1828.372  Qause  for  minimum  insurance 
coverage. 

Authority:  42  U.S.C.  2473(c)(1). 

Subpart  1828.1— Bonds 

4828.101    Bid  guarantees. 

1828.101-70    NASA  solleHation  provision. 
The  contracting  officer  shall  insert  the 
provision  at  1852.228-73,  Bid  Bond,  in 
construction  solicitations  where  offers 
are  expected  to  exceed  SlOO.OOO  and  a 
performance  bond  or  a  performance  and 
payment  bond  is  required  (see  FAR 
28.102  and  28.103).  The  contracting 
officer  may  increase  the  amoimt  of  the 
bid  bond  to  protect  the  Government 
from  loss,  as  long  as  the  amount  does 
not  exceed  $3  million. 

1828.103    Performance  and  payment  bonds 
and  altsmathfe  peyment  protections  for 
other  than  construction  contracts. 

1828.103-70  Subcontractors  performing 
constniclton  work  under  rKMiconalruclion 
contracts. 

(a)  The  contracting  officer  shall 
require  prime  contractors  on 
nonconstniction  ccmtracts  to  obtain  the 
following  performance  and/or  payment 
protection  from  subcontractors 
performing  construction  work: 


(1)  Performance  and  payment  bonds 
when  the  subcontract  construction  work 
is  in  excess  of  $1000,000  and  is 
determined  by  NASA  to  be  subject  to 
the  Miller  Act. 

(2)  An  appropriate  payment 
protection  determined  according  to  FAR 
28. 102-1  (b)(1)  whea  the  subcontract 
construction  woik  is  greater  than 
$25,000  but  not  greater  than  $100,000. 

(b)  Tlie  contracting  officer  shall 
establish  the  penal  amount  in 
accordance  %vith  FAR  28.102-2  based  on 
the  subcontract  value. 

(c)  The  bonds  shall  be  provided  on  SF 
25.  Performance  Bond,  and  SF  25 A, 
Payment  Bond.  These  forms  shall  be 
modified  to  name  the  NASA  prime 
contractor  as  well  as  the  United  States 
of  America  as  obligees. 

1828.103-71    Soiidtatlon  rsqulremsnts  and 
contract  dauae. 

When  performance  and  payment 
bonds  or  alternative  payment 
protections  are  requiied  from 
subcontractors  performing  construction 
work  under  nonconstniction  prime 
contracts,  the  contracting  officer  shall 
follow  the  proceduies  in  FAR  28.102-3. 
When  alternative  pa3mient  protections 
are  required,  insert  a  clause 
substantially  the  same  as  FAR  52.228- 
13,  Alternative  Payment  Protections, 
appropriately  modified. 

182^106    AdminMratlon. 

1828.106-8    Fumlahing  InformsMon.  (NASA 
supplements  peragrapli  (^) 

(c)  The  contracting  officer  is  the 
agency  head's  designee. 

Subpart  1828.2— Survttaa 

1828.202  AcoaptaUHty  of  corporals 
eursties.  (NASA  supplements  parsgrepti 
«0) 

(d)  Contracting  officers  may  obtain 
access  to  Department  of  Treasury 
Circular  570  through  the  internet  at 
http://www.ustreas.gov/treasury/ 
btueaus/finman/c5  70  Jitml. 

1828.203  Acceptability  of  indlvMual 
euratiss.  flilASA  auBDlamanlB  Dareoraoh 

m 

(g)  Notification  of  suspected  criminal 
or  fivudulent  activities,  with  all 
supporting  documentation,  shall  be 
submitted  to  the  Headquarters  Office  of 
Proctirement  (Code  HS). 

Subpart  1828.3— Inauranca 

1828.307    Insurance  under  oost- 
reimbursenient  contracts. 

1828.307-1    Group  insurance  plans.  (NASA 
supplements  paragraph  (a)) 

(a)  The  procurement  officer  is  the 
approval  authority. 
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1«2a.307-2    Liability.  (NASA  aupptanMnli 
pengraphOft)) 

(b)(2)(A)  The  procurement  oCBcer  may 
approve  a  requirement  for  property 
damage  liability  insurance  when: 

(a)  A  commingling  of  operations 
permits  property  damage  coverage  at  a 
nominal  cost  to  NASA  under  insurance 
carried  by  the  contractor  in  the  course 
of  its  commercial  operations;  or 

(b)  The  contractor  is  engaged  in  the 
handling  of  high  explosives  or  in  extra 
hazardous  research  and  development 
activities  undertaken  in  populated 
areas. 

(B)  In  all  other  circumstances,  the 
Associate  Administrator  for 
Procurement  (Code  HS)  is  the  approval 
authority. 

]S28J07-70    Ineuranoe  of  IndiwtrW 

i-  .1  mil  ■  ■ 

When  industrial  facilities  are 
provided  by  the  Government  under  a 
facilities  contract  or  a  lease,  the  contract 
or  lease  shall  require  that  during  the 
period  of  construction,  installation, 
alteration,  reftalr,  or  use,  and  at  any 
other  time  as  directed  by  the  contracting 
officer,  the  contractor  or  lessee  ghall 
ensure  or  otherwise  provide  approved 
seciuity  for  liabilities  to  third  pisrsons 
^including  employees  of  the  contractor 
or  lessee)  in  the  manner  and  to  the  same 
extent  as  required  in  FAR  28.307-2. 

I*28b3'll    SoNcftMloi)  pravtalon  and 
contract  oieiiea  on  NebWty  IneuHnca  undaf 
coel-falniburaanMnt  contracts. 


1«2a.311-1    Contract  I 

The  contracting  officer  shall  insert  the 
clause  at  FAR  52.228-7.  Insurance- 
Liability  to  Third  Persons,  as  prescribed 
in  FAR  28.311-1  unless  waived  by  the 
procurement  officer. 

1828.371-2    Agency  aoilcttalton  provisions 
and  contract  dauaas. 

The  contracting  officer  shall  insert  the 
clause  at  1852.228-71,  Aircraft  Flight 
Risks,  in  all  cost-reimbursement 
contracts  for  the  development, 
production,  modification,  maintenance, 
or  overhaul  of  aircraft,  or  otherwise 
involving  the  furnishing  of  aircraft  to 
the  contractor,  except  when  the  aircraft 
are  covered  by  a  separate  bailment. 

1828.370    FlMtf-prics  contract  dausss. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.228-70,  Aircraft 
Ground  and  FUght  Risk,  in  all 
negotiated  fixed-price  contracts  for  the 
development,  production,  modification, 
maintenance,  or  overhaul  of  aircraft,  or 
otherwise  involving  the  furnishing  of 
aircraft  to  the  contractor,  except  as 
provided  in  paragraph  (b)  of  this 
section,  unless  the  aircraft  are  covered 


by  a  separate  bailment.  See  the  clause 
preface  for  directions  for  modifying  the 
clause  to  accommodate  various 
circumstances. 

(b)  The  Government  need  not  assume 
the  risk  of  aircraft  damage,  loss,  or 
destruction  as  provided  by  the  clause  at 
1852.228-70  if  the  best  estimate  of 
premium  costs  that  would  be  included 
in  the  contract  price  for  insurance 
coverage  for  such  damage,  loss,  or 
destruction  at  any  plant  or  facility  is 
less  than  $500.  If  it  is  determined  not  to 
assume  this  risk,  the  clause  at  1852.228- 
70  shall  not  be  made  a  part  of  the 
contract,  and  the  cost  of  necessary 
insurance  to  be  obtained  by  the 
contractor  to  cover  this  risk  shall  be 
considered  in  establishing  the  contract 
price.  In  such  cases,  however,  if 
performance  of  the  contract  is  expected 
to  involve  the  flight  of  Govemment- 
fumished  aircraft,  the  substance  of  the 
clause  at  1&52.228-71,  Aircraft  Flight 
Risks,  suitably  adapted  for  use  in  a 
fixed-price  contract,  shall  be  used. 

(c)  When  the  clause  at  1852.228-70  is 
used,  the  trnm  "Contractor's  premises" 
shall  be  expressly  defined  in  the 
contract  S<±edide  and  shall  be  limited 
to  places  where  aircraft  may  be  located 
during  the  performance  of  die  contract. 
ContractOT's  premises  may  include,  but 
are  not  limited  to,  those  owned  or 
leased  by  the  contractor  or  those  for 
Vhi^  the  contractor  has  a  permit, 
license,  or  other  right  of  use  either 
exclusively  or  jointly  with  othera. 
including  Gcvemment  airfields. 


It2t.37l    Clauasa  tor  orosa-wdvars  at 
HabilRy  tor  Spaoa  Shuttia  ssrvlosa, 
ExpandsMa  Launch  Vshlcia  (ELV)  taunchaa, 
ana  gpaca  waumi  acnvmaa. 

(a)  In  agreements  covering  Space 
Shuttle  services,  certain  ELV  laimches, 
and  Space  Station  activities,  NASA  and 
other  signatories  (the  parties)  agree  not 
to  bring  claims  against  each  other  for 
any  damage  to  property  or  for  injury  or 
death  of  employees  that  occurs  during 
the  time  such  a  cross-waiver  is  in  effect. 
These  agreements  involving  NASA  and 
other  parties  include,  but  are  not  limited 
to.  Memoranda  of  Understanding  with 
foreign  Governments,  Launch  Services 
Agreements,  and  other  agreements  for 
the  use  of  NASA  facilities.  These 
agreements  require  the  parties  to  flow 
down  the  cross-waiver  provisions  to 
their  related  entities  so  that  contractora, 
subcontractors,  customers,  and  other 
users  of  each  party  also  waive  their  right 
to  bring  claims  against  other  parties  and 
their  similarly  related  entities  for 
damages  arising  out  of  activities 
conducted  under  the  agreements.  The 
purpose  of  the  clauses  prescribed  in  this 
section  is  to  flow  down  the  cross- 


waiTore  to  NASA  contractora  and 
subcontractora. 

(b)  The  contracting  officer  shall  insert 
the  clause  1852.228-72,  Cross-waiver  of 
Liability  for  Space  Shuttle  Services,  in 
solicitations  and  contracts  of  $100,000 
or  more  when  the  work  to  be  performed 
involves  "Protected  Space  Operations" 
(applicable  to  the  Space  Shuttle)  as  that 
term  is  defined  in  the  clause.  If  Space 
Shuttle  services  under  the  contract  are 
being  conducted  in  support  of  the  Space 
Station  program,  the  contracting  officer 
shall  insert  the  clause  prescribed  by 
paragraph  (d)  of  this  section  and 
designate  application  of  the  clause  to 
those  particular  activities. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  1852.228-78.  Cross-Waiver 
of  Liability  for  NASA  Expendable 
Launch  Vehicle  (ELV)  Laiuiches,  in 
solicitations  and  contracts  of  $100,000 
or  more  for  the  acquisition  of  ELV 
launch  services  when  the  service  is 
being  acquired  by  NASA  pursuant  to  an 
agreement  described  in  paragraph  (a)  of 
this  section.  If,  under  a  contract  that 
coven  multiple  launches,  only  some  of 
the  launches  are  for  payloads  provided 
purauant  to  such  agreements,  an 
additional  clause  shall  be  inserted  in  the 
contract  to  designate  the  particular 
launches  to  wUch  this  clause  applias.  If 
a  payload  is  being  launched  by  use  of 
an  E1.V  in  support  of  the  Space  Station 
program,  the  contracting  officer  shall 
insert  the  clause  prescribed  by 
paragraph  (d)  of  this  section  and 
designate  application  of  the  claase  to 
that  particular  launch. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  1852.228-76,  Cross-Waiver 
of  Liability  for  Space  Station  Activities, 
in  solicitations  and  contracts  of 
$100,000  or  more  when  the  work  is  to 
be  performed  involves  "Protected  Space 
Operations"  (relating  to  the  Space 
Station)  as  that  term  is  defined  in  the 
clause.  ' 

(e)  At  the  contracting  officer's 
discretion,  the  clauses  prescribed  by 
paragraphs  (b),  (c),  and  (d)  of  this 
section  may  be  used  in  solicitations, 
contracts,  new  work  modifications,  or 
extensions,  to  existing  contracts  under 
$100,000  involving  Space  Shuttle 
activities,  ELV  launch  services,  or  Space 
Station  activities,  respectively,  in 
appropriate  circiusstancas.  Examples  of 
such  dnnimstances  are  when  the  value 
of  contractor  property  on  a  Government 
installation  used  in  performance  of  the 
contract  is  significant,  or  when  it  is 
likely  that  the  contractor  or 
subcontractor  will  have  its  valuable 
property  exposed  to  risk  or  damage 
caused  by  other  participants  in  the 
Space  Shuttle  services.  ELV  launches,  or 
Space  Station  activities. 
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In  accordance  with  FAR  28.306(b)  and 
28.307,  the  contracting  officer  may 
insert  a  clause  substantially  as  stated  at 
1852.228-75.  Minimum  Insurance 
Coverage,  ia  fixed-price  solidtaticms 
and  in  cost-reimbura<£rient  contracts. 
The  OHitracting  officer  may  modify  the 
clause,  to  require  additional  coverage, 
such  as  vessel  liability,  and  higher 
limits  if  appropriate  for  a  particular 
acquisiticm. 

3.  Part  1829  is  revised  to  read  as 
follows: 

PART  182>-TAXES 

tidipsrt  1«t.1    Qsnsral 

1829.101    RaaolviBg  tax  [Mroblems. 
Subpart  It2t.2  Federal  Exdsa  Taaea 

1829.203    Other  Federal  tax  exemptions. 
1829.203-70    NASA  Federal  tax 
exemptions. 
AM&arilj:  42  U.S.C  2473(cMl). 


Subpart  182t.1— Oanarfil 


101 


m 


(NASA 


(aKi)  The  Headquartere  Office  of  the 
General  Counsel  (Code  G)  is  the 
designated  legal  coiuisel  for  all  external 
contacts  on  FAR  part  29  tax  issues, 
including  communications  with  the 
Department  of  Justice,  other  Federal 
agencies,  and  any  taxing  authority. 

(ii)  Tax  problems  that  cannot  be 
solved  readily  by  reference  to  FAR  Part 
29  shall  be  forwarded  to  Code  G  through 
the  installatioD's  Office  of  Chief 
Counsel.  The  following  material,  as 
applicable,  shall  be  forwarded  to  Code 
G  with  a  copy  to  the  Associate 
Administrator  for  Procurement  (Code 
HS): 

(A)  A  comprehensive  statement  of 
pertinent  fiacts,  including  documents 
and  correspondence. 

(B)  A  copy  of  the  contract. 

(C)  A  thorough  review  of  the  legal 
issues  involved  and  recommended 
action. 

(D)  If  appropriate,  a  statement  of  the 
problem's  effects  on  acquisition  policies 
and  procadtuas,  with  recommendations. 

Subpart  182t^— fadarai  Exdaa  Taxaa 
laatjes   other  FadsraHmaaantpUcna. 


tt2t,203.70    NASAF 


tax 


(a)  The  Associate  Administrator  for 
Procurement  has  obtained  a  permit  from 
the  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (Treasury  Department) 
enabling  NASA  and  its  contractora  to 
purchase  spirits  (e.g.,  specially 


denatured  spirits)  tax-free  far 
nonbeverage  Government  use. 
Installations  can  obtain  copies  of  the 
permit  from  the  tleadquartera  Office  of 
Procurement  (Code  HS). 

(b)  When  purchasing  spirits  for  use  by 
NASA  personnel,  the  extracting  officer 
shall  attach  a  copy  of  the  permit  to  the 
contract.  Up<»i  receipt  of  the  spirits,  the 
permit  shall  be  returned  to  the 
contracting  officer  imless  future  orden 
are  anticipated. 

(c)  When  a  NASA  contractor  requires 
spirits  to  perform  a  NASA  contract,  the 
contracting  officer  shall  furnish  the 
contractor  a  copy  of  the  permit  to 
provide  its  vendor.  Up<»  receipt  of  the 
spirits,  the  contractor  shall  return  the 
permit  to  the  contracting  officer  imless 
future  orden  are  anticipated.  In  any 
event,  the  permit  shall  be  returned  upon 
completion  of  the  ccmtract. 

(d)  The  contracting  officer  shall  post 
a  copy  of  the  permif  for  inspection. 

4.  Part  1830  is  revised  to  read  as 
follows: 

PAPIT  1830— COST  ACCOUNTMQ 
STANDARDS 

Subpart  1830.2    CAS  Program 


In 


1830.201-5    Waiver. 

Subpart  1S30.7»   FacWtias  Capital 
Emptoyed  tor  FacNWas  in  Use  and  For 
racnWas  Under  CansAmctlen 

1830.7001  Facilities  capital  employed  for 
facilities  in  use. 

1830.7001-1    Contract  facilities  capital 

estimates. 
1 830. 7001-2    DD  Form  1 861  completion 

instructions. 
1830.7001-3    Preaward  FCXX)M 

applications. 
1830.7001-4    Postaward  PCXX)M 

applications. 

1 830. 7002  Facilities  capital  employed  for 
facilities  under  construction. 

1830.7002-1     Definitions. 

1830.7002-2    Cost  of  money  calculations. 

1830.7002-3    Representative  investment 

calculations. 
1830.7002-4    Determining  imputed  cost  of 

money. 

AvAmrttf.  42  U.S.C.  2473(c)(1). 

Subpart  Itao^— CAS  Program 
Rac|ulrainanta 

1130.201-6    WMver. 

The  procurement  officer  shall  forward 
all  requests  for  waiver  of  CAS 
requirements  to  the  Associate 
Administrator  for  Procurement  (Code 
HC). 


1SSt.7M1    Fi 

tin 


is3a.7iei-i 


To  estimate  {acihties  capital  cost  of 
mc»ey  (FCOOM),  the  contracting  officer 
shall  use  DD  Form  1861.  Ccmtract 
Facilities  Capital  Cost  of  Money,  altw 
evaluating  the  contractor's  cost 
proposal,  estabhshing  cost  of  aioBey 
factore,  and  devek^ing  a  paenegotiation 
cost  ol^ective. 

1S$0.70ei-2    DOFsriatl 


(a)  List  overhead  pools  and  direct- 
charging  services  centera  (if  used)  in  the 
same  structure  as  they  appear  on  the 
contractor's  cost  proposal  and  Form 
CASB-CMF.  The  strrictura  and 
allocation  base  units-of-measure  must 
be  compatible  aa  all  three  displays. 

(b)  Extract  appropriate  ctmtract 
overhead  allocation  base  data,  by  year, 
frt>m  the  evaluated  cost  breakdown  or 
prenegotiation  cost  objective,  and  list 
them  against  each  overhead  pool  and 
direct-charging  service  center. 

(c)  Multiply  each  allocation  base  by 
its  corresponding  cost  of  mcHiey  factor 
to  compute  the  FCCOM  estimated  to  be 
incurred  each  year.  The  sum  of  these 
products  represents  the  estimated 
contract  FCCOM  for  the  year's  effort. 

(d)  Add  the  yearly  estimates  to 
calculate  the  total  contract  FCCC^. 


1830.7001-8 


Apply  FCCOM  in  establishing  cost 
and  price  objectives  as  follows: 

(a)  Cost  objective.  Us  the  FCCOM  with 
normal,  booked  costs  in  establishing  a 
cost  objective  or  the  target  cost  of  an 
incentive  type  contract.  Do  not 
subsequently  adjust  these  tai^t  costs 
when  actual  cost  of  money  rates  become 
available  during  the  contract 
performance  period. 

(b)  Profit/fee  objective.  Do  not  include 
FCCOM  in  die  cost  base  when 
establishing  a  prenegotiation  profit/fiee 
objective.  Use  only  normal,  booked 
costs  in  this  cost  base. 


1830.7001-4 


FCCOM 


(a)  Interim  billings  based  on  costs 
incurred.  (1)  The  contractor  may 
include  FOCC^  in  cost  reimbursement 
and  progress  payment  invoices.  To 
determine  the  amount  that  qualifies  as 
cost  incurred,  multiply  the  incurred 
portions  of  the  overhead  pool  allocation 
bases  by  the  latest  available  cost  of 
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money  factors.  These  FCCOM 
calculations  are  interim  estimates 
subject  to  adjustment. 

(2)  As  actual  cost  of  money  factors  are 
Hnalized,  use  the  new  factors  to 
calculate  FCCOM  for  the  next 
accountins  period. 

(b)  Final  settlements.  (1)  Contract 
FCCOM  for  final  cost  determination  or 
repricing  is  based  on  each  year's  final 
cost  of  money  factors  determined  under 
CAS  41 4  and  supported  by  separate 
Forms  CASB-CMF. 

(2)  Separately  compute  contract 
FCCOM  in  a  manner  similar  to  yearly 
final  overhead  rates.  As  in  overhead 
rates,  include  in  the  final  settlement  an 
adjustment  from  interim  to  final 
contract  FCCOM.  Do  not  adjust  the 
contract  estimated  or  target  cost. 

1830.7002    FaciMttM  capital  amploywl  for 
fadlltlM  under  constructkw. 

1830.7002-1    Dannraona. 

(a)  Cost  of  money  rate  is  either — 

(1)  The  interest  rate  determined  by  the 
Secretary  of  the  Treasury  under  Public 
Law  92^1  (85  Stat.  97);  or 

(2)  The  time-weighted  average  of  such 
rates  for  each  cost  accounting  period 
during  which  the  capital  asset  is  being 
constructed,  fabricated,  or  developed. 

(b)  Representative  investment  is  the 
calculated  amount  considered  invested 
by  the  contractor  during  the  cost 
accounting  period  to  construct, 
fabricate,  or  develop  the  capital  asset. 

1 83a7002-2    Coat  of  money  calculationa. 

(a)  The  interest  rate  referenced  in 
1830.7002-l(a)(l)  is  established  semi- 
annually and  published  in  the  rederal 
Register  during  the  fourth  week  of 
December  and  June. 

(b)  To  calculate  the  time-weighted 
average  interest  rate  referenced  in 
1830.70O2-l(a)(2).  multiply  the  rates  in 
effect  during  the  months  of  construction 
by  the  number  of  months  each  rate  was 
in  effect,  {md  then  divide  the  sum  of  the 
products  by  the  total  number  of  months. 

1830.7002-3    napraaantatlva  Investment 
calculationa. 

(a)  The  calculation  of  the 
representative  investment  requires 
consideration  of  the  rate  or  expenditure 
pattern  of  the  costs  to  construct, 
fabricate,  or  develop  a  capital  asset. 

(b)  If  the  majority  of  the  costs  were 
inciured  toward  the  beginning,  middle, 
or  end  of  the  cost  accounting  period,  the 
contractor  shall  either: 

(1)  Determine  a  representative 
investment  for  the  cost  accounting 
period  by  calculating  the  average  of  the 
month-end  balances  for  that  cost 
accounting  period;  or 

(2)  Treat  month-end  balances  as 
individual  representative  investments. 


(c)  If  the  costs  were  incurred  in  a 
fairly  uniform  expenditure  {Mttem 
throughout  the  construction,  fabrication, 
or  development  period,  the  contractor 
may  either: 

(1)  Determine  a  representative 
investment  for  the  cost  accounting 
period  by  averaging  the  beginning  and 
ending  balances  of  the  construction, 
fabrication,  or  development  cost 
account  for  the  cost  accounting  period; 
or 

(2)  Treat  month-end  balances  as 
individual  representative  investments. 

(d)  The  method  chosen  by  the 
contractor  to  determine  the 
representative  investment  amount  may 
be  different  for  each  capital  asset  being 
constructed,  fabricated,  or  develof>ed, 
provided  the  method  fits  the 
expenditure  pattern  of  the  costs 
incurred. 

l83a7002-4    Octarailnlng  Imputed  coet  of 
money. 

(a)  Determine  the  imputed  cost  of 
money  for  an  asset  under  construction, 
fabrication,  or  development  by  applying 
a  cost  of  money  rate  (see  1830.7002-2) 
to  the  representative  investment  (see 
1830.7002-3). 

(1)  When  a  representative  investment 
is  determined  for  a  cost  accounting 
period  in  accordance  %vith  1830.7002- 
3(b)(1)  or  1830.7002-3(c)(l),  the  cost  of 
money  rate  shall  be  the  time-weighted 
average  rate. 

(2)  When  a  monthly  representative 
investment  is  used  in  accordance  with 
1830.7002-3(b)(2)  or  1830.7D02-3(c)(2), 
the  cost  of  money  rate  shall  be  that  in 
effect  each  month.  Under  this  method, 
the  FCCOM  is  determined  monthly,  and 
the  total  for  the  cost  accgunting  period 
is  the  sum  of  the  monthly  calculations. 

(b)  The  imputed  cost  of  money  will  be 
capitahzed  only  once  in  any  cost 
accounting  period,  either  at  the  end  of 
the  accounting  period  or  the  end  of  the 
construction,  fabrication,  or 
development  period,  whichever  comes 
first. 

(c)  When  the  construction, 
fabrication,  or  development  of  an  asset 
takes  more  than  one  accounting  period, 
the  cost  of  money  capitalized  for  the 
first  accounting  period  will  be  included 
in  determining  the  representative 
investment  for  any  future  cost 
accounting  i}eriods. 

5.  Part  1831  is  revised  to  read  as 
follows: 

PART  1831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 


Subpart  1831.2    Contracts  With 
Commercial  Organlzationa 

1831.205  Selected  costs. 
1831.205-18    Independent  research  and 

development  and  bid  and  proposal  costs. 
1831.205-32     Precontract  costs. 
1831. 205-70    Contract  clause. 
Authority:  42  U.S.C.  2473(cKl). 

Subpart  1831.2— Contract*  with 
Commarclal  Organlzationa 

1831.206  Selected  costs. 

1831.206-18    Independent  research  and 
development  and  tM  and  propoaai  costs. 
(NASA  supplamentB  paragraph  (e)) 

(e)  A  class  deviation  exists  to  permit 
costs  contributed  by  a  contractor  under 
a  cooperative  arrangement  with  NASA 
to  be  considered  as  allowable  IR  &  D 
costs  if  the  work  performed  would  have 
been  allowed  as  contractor  IR  &  D  had 
there  been  no  cooperative  arrangement. 
This  deviation  does  not  apply  to  costs 
contributed  by  tl?a  contractor  under 
cost-sharing  rxintracts  described  in  FAR 
16.303  and  1816.303. 

1831.206-32    Precontract  coats. 

(1)  Precontract  costs  are  applicable 
only  to  sole  source  awards,  except  those 
resulting  in  firm-fixed  price  or  fixed- 
price  with  economic  price  adjustment 
contracts. 

(2)  The  procurement  officer  is  the 
approval  authority  for  the  use  of 
precontract  costs.  Authorization  shall  be 
in  writing  and  shall  address  the 
following: 

(i)  The  necessity  for  the  contractor  to 
initiate  work  prior  to  contract  award; 

(ii)  The  start  date  of  such  contractor 
effort; 

(iii)  The  total  estimated  time  of  the 
advanced  effort;  and 

(iv)  The  cost  limitation. 

(3)  Authorization  to  inciir  precontract 
costs  shall  be  provided  to  the  contractor 
in  writing  and  shall  include  the 
following: 

(i)  The  start'date  for  incurrence  of 
such  costs: 

(ii)  The  limitation  on  the  total  amount 
of  precontract  costs  which  may  be 
incurred; 

(iii)  A  statement  that  the  costs  are 
allowable  only  to  the  extent  they  would 
have  been  if  incurred  after  formal 
contract  award;  and 

(iv)  A  statement  that  the  Government 
is  under  no  obligation  ta  reimburse  the 
contractor  for  any  costs  unless  a 
contract  is  awarded. 

1831.206-70   Contract  Clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.231-70,  Precontract 
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Costs,  in  contracts  for  which  specific 
coverage  of  precontract  costs  is 
authorized  imder  1831.205-32. 

6.  Part  1832  is  revised  to  read  as 
follows: 

PART  1832— CONTRACT  FMANCMQ 

1832.006-2    Definitions. 

Subpart  1t32.1    Nen-CommaicW  Mam 
Pufdiaae  Financing 

1832.111    Contract  clauses  for  non- 
commercial purchases. 
1832. 1 1 1-70    NASA  contract  clause. 

Subpart  1132.2    Commarclai  Ham  Purchaas 
Flitancing 

1832.202-1     Policy. 
1832.206    Solicitation  {Hvvisions  and 
contract  clauses. 

Subpart  1S32.4    Advance  PaymenU  For 
Non-Oommerdal  I 


1832.402    General. 

1832.406  Letters  of  credit 

1832.407  Interest. 

1832.409  Contracting  officer  action. 
1832.409-1     Recommendation  for  approval. 
1832.409-170    NASA  procedure  for 

approval. 

1832.410  Findings,  determination,  and 
authorization. 

1832.412    Contract  clause. 


Progress  Payments  Baaed 


Subpart  1832.5 
oncosts 

1832.'501    General. 

1832.501-1    Customary  progress  payment 

rates. 
1832.501-2     Unusual  progress  payments. 
1832.502    Preaward  matters. 
1832.502-2    Contract  finance  office 

clearance. 
1832.502-4    Contract  clauses. 
1832.502-470    NASA  contract  clause. 
1832.504    Subcontracts. 

Subpart  1832.7    Contrsct  Funding 

1832.702    Policy. 
1832.702-70     NASA  policy. 

1832.704  Limitation  of  cost  or  funds. 
1832.704-70    Incrementally  funded  fixed- 
price  contracts. 

1832.705  Contract  clauses. 

1832.705-2    Gauses  for  limitation  of  cost  or 

funds. 
1832.705-270    NASA  clauses  for  limitation 

of  cost  or  funds. 

Subpart  1832.9    Prompt  P^fment 

1832.903    Policy. 

1832.906    Contract  financing  payments. 
1832.908    Contract  clauses. 
1832.970    Payments  to  Canadian 
Commercial  Corporation. 

Subpert  1832.10   Perfomtance-Bassd 
Payments 

1832.1004  Procedures. 

1832.1005  Contract  clauses. 

1832.1006  Agency  approvals. 
1832.1009  Title. 

Authority:  42  U.S.C.  2473(cXl). 


102.006-2 

The  Assodatft  Administrator  for 
Procurement  is  the  Agency  remedy 
coordination  official. 

Subpart  1832.1— N^n-CommafcM 
Purchaaa  nnandng 

1832.111    Contract 


1632.111-70   NASAoentraol 

The  contracting  officer  shall  lOisert  the 
clause  at  1852.232-79,  Payment  for  On- 
Site  Preparatory  Costs,  in  solicitations 
and  contracts  for  construction  on  a 
fixed-price  basis  when  progress 
payments  are  contemplated  and  pro  rata 
payment  of  on-site  preparatory  costs  to 
the  contractor  is  appropriate. 

Subpart  1832^— Commarclal  Ram 
Purohaaa  Rnancing 

1632.202-1    Policy.  (NASA  supplemsnts 
paragraph  (b)) 

(b)(6)  Advance  payment  limitations 
do  not  apply  to  ex]>endable  launch 
vehicle  {ELV)  service  contracts,  (see 
1832.402). 

1632.206  Solicitation  proviaiona  and 
contract  ciauaes.  (NASA  supplements 
pangfwftt  ig)) 

(g)(2)  The  installment  payment  rate 
shall  be  that  which  is  common  in  the 
commercial  marketplace  for  the 
purchased  item.  If  there  is  no  commonly 
used  rate,  the  contracting  officer  shall 
determine  the  appropriate  rate.  In  no 
case  shall  the  rate  exceed  that 
established  in  the  clause  at  FAR  52.232- 
30. 

Subpart  1832.4— Advance  Paymants 
for  NorvCommarclal  Kama 

1832.402    Qeneral.  (NASA  suppiementa 
paragraph  (e)) 

(e)(1)  The  Director  of  the 
Headquarters  Office  of  Procurement 
Analysis  Division  (Code  HC)  is  the 
approval  authority  for  all  advance 
payments  except  the  following: 

(A)  The  procurement  officer  is  the 
approval  authority  for  non-fee  bearing 
contracts  with  domestic  entities  when 
the  cimiulative  contract  vcdue  is 
$25,000,000  or  less,  and  for  all  increases 
to  such  contracts  over  $25,000,000 
previously  approved  by  Code  HC  as 
long  as  the  advance  payment  amoimt 
outstanding  at  any  time  is  not  increased. 

(B)  The  contracting  officer  is  the 
approval  authority  for  the  following 
actions.  In  these  cases,  a  findings  and 
determination  (see  FAR  32.410)  is  not 
required. 

(a)  Small  Business  Innovation 
Research  (SBIR)  and  Small  Business 
Technology  Transfer  (STTR)  Phase  I 


contracts.  A  class  deviation  has  been 
signed,  efiactive  throu^  September  30, 
2000  (for  SBIRs)  and  September  30, 
1997  [fat  STTRs),  authorizing  use  of 
advance  ftayments  on  these  contracts. 
The  contracting  officer  shall  annotate 
the  contract  file  that  the  deviation  is  on 
file  at  tke  NASA  Headquarters  Office  of 
Procurament  (Code  HC). 

(6)  Expendable  laundi  v^ck  (ELV) 
service  contracts.  42  U.S.C.  2459c 
authorize  advance  payments  for  these 
contracts.  The  contracting  officer  shall 
docummt  the  contract  fik  with  the 
rationale  for  approving  the  use  of 
advance  payments. 

(e)(2)  All  advance  payment 
authorization  requests,  except  those 
autiiorized  by  1832.402(eKl)(B).  shall  be 
coordinated  vnth  the  installation 
Deputy  Chief  Financial  Officer. 

1632.406  Latlara  of  cradIL  (NASA 
supplements  peragraith  (b^ 

(b)(1)  Each  installation  is  considered 
a  contracting  agency  for  the  purposes  of 
this  requirement. 

1632.407  mtsrsst  (NASA  supplements 


(d)(1)  Advance  payments  without 
interest  are  authorized. 

1632.408    Contracting  officer  action. 

1632.406  1    ftacommandatlow  tor  approval. 

163S.406-170    NASA  procedure  for 
approval. 

In  addition  to  the  items  listed  in  FAR 
32.409-1,  requests  for  Headquarters 
approval  of  advance  payments  (see 
1832.402(e)(1))  shall  include  the 
following  information: 

(a)  Name  of  the  cognizant  NASA 
Headquarters  program  or  staff  office; 

(b)  Name  and  pnone  number  of  the 
contracting  officer  or  negotiator; 

(c)  A  copy  of  the  proposed  advance 
payments  clau-^e; 

(d)  If  a  profit/fee  is  contemplated,  the 
factors  considered  in  deten&ining  the 
profit/fee  (see  subpart  1815.9); 

(5)  Information  justifying  the 
adequacy  of  security  to  cover  the 
maximimi  advance  payment  amount  at 
any  time  outstanding. 

1632.410    FIndinga,  datsnwInaBon,  and 
authorization.  (NASA  aupplaments 
paragraph  (bN 

(b)  Generally,  the  format  in  FAR 
32.410  should  be  used,  tailored  as 
follows: 

(i)  In  format  subparagraph  (a)(2),  use 
the  phrase  "Advance  payments  (In  an 
amount  not  to  exceed  $*  *   *  at  any 
time  outstanding)"  in  all  determinations 
and  findings.  The  phrase  means  the 
maximum  unliquidated  dollar  amount  a 
contractor  would  need  in  advance 
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payments  at  any  point  in  time  for  the 
particular  contract.  The  amount  would 
not  usually  be  the  full  contract  value. 
The  amount  inserted  should  be  based  on 
an  analysis  of  the  contractor's  financing 
needs  (monthly  or  other  appropriate 
period)  for  the  specific  contract 
involved. 

(ii)  In  the  second  sentence  of  format 
subparagraph  (a)(4).  delete  the  reference 
to  a  special  bank  accoiuit  if  no  special 
bank  account  is  required. 

(iii)  Use  format  subparagraph  (a)(6], 
and  not  (a)(7)  or  (a)(8). 

(iv)  At  the  end  of  format  paragraph 
(b),  use  "is  in  the  pubUc  interest." 

(v)  In  format  paragraph  (c),  use  the 
phrase  "(the  amount  at  any  time 
outstanding)"  in  all  determinations  and 
findings. 

1832.412    Contract  elMiae.  (NASA 
supplefnents  paragrapha  (a),  (a)  and  (f)) 

(a)  When  the  clause  at  FAR  52.232- 
12,  Advance  Payments,  is  used,  make 
the  following  modifications: 

(i)  In  the  "Mavimiun  Payment" 
paragraph  (either  paragraph  (d)  or  (e)), 
in  the  sentence  that  begins  "When  the 
sum  or',  change  the  word  "When"  to 
lower  case  and  Insert  before  it: 
"Unliquidated  advance  payments  shall 
not  exceed  S.  *   *   *  at  any  time 
outstanding.  In  addition  *   *   *". 

(ii)  In  paragraph  (m)(l)  delete  "in  the 
form  prescribed  by  the  administering 
office"  and  substitute  "on  Standard 
Form  272.  Federal  Cash  Transactions 
Report,  and,  if  appropriate.  Standard 
Form  272-A,  Federal  Cash  Transactions 
Report  Continuation". 

(iii)  Annotate  the  clause  "as  modified 
by  NASA  (October  1996)". 

(e)  See  1832.412(f). 

(f)  The  contracting  officer  shall  use 
Alternates  IV  and  V  when  advance 
payments  are  provided  on  Phase  I 
contracts  of  the  Small  Business 
Innovation  Research  (SBIR  or  Small 
Business  Technology  Transfer  (STTR) 
programs.  Annotate  the  clause  "as 
modified  by  NASA  (October  1996)", 
delete  paragraph  (a)  of  Alternate  V,  and 
substitute  the  following: 

(f)  Requirements  for  piayment.  Advance 
payments  will  be  made  under  this  contract 
upon  receipt  of  invoices  from  the  Contractor. 
Invoices  should  be  clearly  marked  "Small 
Business  Innovation  Research  Contract"  or 
"Small  Business  Technology  Transfer 
Contract."  as  appropriate,  to  exp>edite 
payment  processing.  One-third  of  the  total 
contract  price  will  be  available  to  be 
advanced  to  the  contractor  immediately  after 
award,  another  one-third  will  be  advanced 
three  months  after  award,  and  the  Tmal  one- 
third  will  be  pwid  u|x>n  acceptance  by  NASA 
of  the  Contractor's  final  report.  By  law,  full 
payment  must  be  made  no  later  than  12 
months  after  the  date  that  contract 


raquirements  are  completed.  The  Contractor 
shall  flow  down  the  terau  of  this  clause  to 
any  •ubcontiactor  requiring  advance 
payments. 

Subpart  1832.5— Progran  PayiMiits 
Based  on  Costs 

;832.S01    QenafsL 

1832.501-1    Customwy  pragiMS  psyoMft 
ralia.  (NASA  supplenMnta  pafsgrapli  (a)) 

(a)  The  customary  progress  payment 
rate  for  all  NASA  contracts  is  85  percent 
for  large  business,  90  percent  for  small 
business,  95  percent  for  small 
disadvantaged  business,  and  100 
percent  for  Phase  II  contracts  in  the 
Small  Business  Innovation  Research 
(SBIR)  and  Small  Business  Technology 
Transfer  (STTR)  programs.  The 
contracting  officer  shall  insert  the 
applicable  percentage  in  paragraphs  (a) 
and  (b)  of  the  clause  at  FAR  52.232-16. 

1832.^1-2    Unuaual  pragraaa  paymenta. 

The  Director  of  the  Headquarters 
Office  of  Procurement  Analysis  Division 
(Code  HC)  is  the  approval  authority  for 
the  use  of  unusual  progress  payments. 

1832.502    Preawrd  mattera. 

1832.502-2    Contract  finance  ofnca 
cleafmce. 

The  Director  of  the  Headquarters 
Office  of  Procurement  Analysis  Division 
(Code  HC)  is  the  approval  authority  for 
the  actions  in  FAR  32.502-2,  except  the 
Associate  Administrator  for 
Procurement  (Code  HC)  is  the  approval 
authority  for  any  deviations  addressed 
in  FAR  32.502-2(b). 

1832.502-4    Contract  dauaea. 

1832.502-470    NASA  contract  ciauaa. 

The  contracting  officer  may  insert  a 
clause  substantially  as  stated  at 
1852.232-62,  Submission  of  Requests 
for  Progress  Payments,  in  fixed- price 
solicitations  and  contracts  that  provide 
for  progress  payments.  The  recipient  of 
the  requests  and  nimiber  of  copies  may 
be  changed  as  required. 

1832.504    Subcontracts.  (NASA 
supplements  paragraph  (c)) 

(c)  Unusual  progress  payments  to 
subcontractors  shall  be  approved  in 
accordance  with  1832.501-2. 

Subpart  1832.7— Contract  Funding 

1832.702    Policy. 

1832.702-70    NASA  policy. 

(a)  Cost-reimbursement  contracts  may 
be  incrementally  funded  only  if  all  the 
following  conditions  are  met  (except 
that,  for  cost-reimbursement  R&D 
contracts  under  which  no  suppUes  are 


deliverable,  only  the  condition  in 
paragraph  (a)(3)  of  this  section  applies): 

(1)  The  total  value  of  the  contract 
(including  options  as  defined  in  FAR 
subpart  17.2)  is  $1,000,000  or  mora. 

(2)  The  period  of  performance  imder 
the  contract  overlaps  the  succeeding 
fiscal  year. 

(3)  "The  funds  are  cot  available  to  fund 
the  total  contract  value  fully  at  award. 

(b)  Fixed-price  contracts,  other  than 
those  for  research  and  development, 
shall  not  be  incrementally  fimded. 

(c)(1)  Fixed-price  contracts  for 
research  and  development  may  be 
incrementally  funded  if  the  conditions 
in  1832.702-70(8)  (1)  through  (3)  are 
met  and  the  initial  funding  of  the 
contract  is  not  less  than  SO  percent  of 
the  total  fixed  price. 

(2)  Incrementally  fimded  fixed-price 
contracts  shall  be  fully  fimded  as  soon 
as  adequate  fimding  becomes  available. 

(d)  The  procurement  officer,  with  the 
concurrence  of  the  installation 
Comptroller,  may  waive  any  of  the 
conditions  set  forth  in  paragraphs 
1832.702-70  (a)  through  (c).  The 
pnxnu^ment  officer  shall  maintain  a 
record  of  all  such  approvals  diuing  the 
fiscal  year. 

(e)  A  class  deviation  fi'om  the 
conditions  set  forth  in  paragraphs 
1832.702-70  (a)  throu^  (c)  exists  to 
permit  incremental  funding  of  contracts 
under  Phase  11  of  the  Small  Business 
Innovation  Research  (SBIR)  Program 
(through  September  30,  2000)  and  Phase 
II  of  the  Small  Business  Technology 
Transfer  (STTR)  program  (through 
September  30. 1997).  This  deviation 
exists  with  the  imderstanding  that  the 
contracts  will  be  fully  funded  when 
funds  become  available. 

1832.704    Limitation  of  cost  or  funds. 

1832.704-70    Incfementally  funded  flxad- 
prtca  contracts. 

(a)  Upon  receipt  of  the  contractor's 
notice  under  paragraph  (c)(1)  of  the 
clause  at  1852.232-77,  Limitation  of 
Funds  (Fixed  Price  Contract),  the 
contracting  officer  shall  promptly 
provide  written  notice  to  the  contractor 
that  the  Government  is — 

(1)  Allotting  additional  fimds  in  a 
specified  amount  for  continued 
performance; 

(2)  Terminating  the  contract;  or 

(3)  Considering  whether  to  allot 
additional  fimds;  and 

(i)  The  contractor  is  entitled  to  stop 
work  in  accordance  with  paragraph  (b) 
of  the  clause  at  1852.232-77,  Limitation 
of  Funds;  and 

(ii)  Any  costs  expended  beyond  the 
amount  specified  in  paragraph  (a)  of  the 
clause  at  1852.232-77,  Limitation  of 
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Funds,  are  incurred  at  the  ccmtractor's 
risk. 

(b)  Upon  determining  that  the 
contract  will  receive  no  further  fimds. 
the  contracting  officer  shall  promptly 
give  notice  of  the  Government's 
decision  and  terminate  for  the 
convenience  of  the  Government 

1832.706    Contract  dausss. 


Federal  Ragiater  (subject  to  quarterly 
revision); 

(ii)  The  contracting  officer  approves 
the  payment  date  change,  with  the 
concurrence  of  the  installation  Financial 
Management  Officer;  and 

(iii)  The  contract  file  includes 
documentation  regarding  the  value  of 
the  consideration  and  the  analysis 
determining  that  value. 


1832.706-2 
or  funds. 


CIsusss  for  limitation  of  cost       1832.900    Contract 


1832.706-270    NASA  dsusss  for  llmHstion 
of  cost  or  funds. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.232-77,  Limitation  of 
Fimds  (Fixed-Price  Contract),  in 
solicitations  and  contracts  for  fixed- 
price  incrementally  funded  research  and 
development. 

(b)  The  contracting  officer  shall  insert 
a  clause  substantially  as  stated  at 
1852.232-81,  Contract  Funding,  in 
Section  B  of  solicitations  and  contracts 
containing  the  clause  at  FAR  52.232-22. 
Limitation  of  Funds.  Insert  the  amounts 
of  funds  available  for  pa)rment.  the 
items  covered,  and  the  applicable 
period  of  performance.  The  amount 
obligated  for  fee  in  paragraph  (b)  of  the 
clause  should  always  be  sufficient  to 
pay  fee  anticipated  to  be  earned  for  the 
work  funded  by  the  amount  in 
paragraph  (a)  of  the  clause. 

Subpart  1832.9— Prompt  Payment 

1832.903    Policy. 

Invoice  and  contractor  financing 
payments  for  contracts  (other  than 
Fixed-Price  Architect-Engineer 
Contracts,  Construction  Contracts,  and 
contracfts  for  meats,  perishables  and 
dairy  products)  wi^  the  Canadian 
Commercial  Corporation  (CCC)  shall  be 
made  earlier  than  the  standard  contract 
payment  due  dates.  (See  1832.970). 

1832.906    Contract  flnsndngpaymsnls. 
(NASA  supplamsnts  paragraph  (a)) 

(a)  Except  a&  authorized  in  1832.903. 
it  is  NASA's  policy  to  make  contract 
financing  payments  on  the  30th  day 
after  the  designated  billing  office  has 
received  a  proper  request.  However  the 
due  date  for  making  contract  financing 
payments  for  a  specific  contract  may  bie 
earlier  than  the  30th  day.  but  not  earlier 
than  7  days,  after  the  designated  billing 
office  has  received  a  proper  request, 
provided  that: 

(i)  The  contractor  provides 
consideration  whose  value  is 
determined  to  be  greater  than  the  cost  to 
the  United  States  Treasury  of  interest  on 
funds  paid  prior  to  the  30th  day, 
calculated  using  the  Current  Value  of 
Funds  Rate  published  annually  in  the 


(NASA 
(c)and(d)) 

(c)  When  the  clause  at  FAR  52.232- 
25,  Prompt  Payment,  is  used  in 
contracting  with  the  CCC  subject  to  the 
conditions  at  1832.903,  make  the 
following  modifications: 

(i)  hisert  "17"  in  Ueu  of  "30"  in 
paragraphs  (a)(2)  (i)  and  (a)(2)  (u);  and 

(ii)  Insert  "17th"  in  paragraph  (b)  (2). 

(iii)  Annotate  the  clause  "as  mooUfied 
by  NASA  (October  1960". 

(d)  When  a  clause  at  FAR  52.232-25, 
52.232-26  or  52.232-27  is  used,  the 
clause  at  52.232-28  shall  be  used, 
modified  as  follows: 

(i)  Delete  the  words  "and  contract 
niunber"  from  paragraph  (d). 

(ii)  Insert  the  fbllowuig  language  in 
Ueu  of  paragraph  (b)(4): 

"The  Contractor  shall  submit  a  Standard 
Form  3881  to  the  installation  awarding  this 
contract  If  a  Standard  Form  3881  previously 
submitted  to  the  installation  awarding  this 
contract  is  still  valid,  resubmittal  is  not 
necessary,  unless  requested  by  NASA." 

(iii)  Annotate  the  clause  "as  modified 
by  NASA  (October  1996)". 

1832.970    Payments  to  Canadian 
Commercial  Corporation. 

As  authorized  by  FAR  32.903.  the 
phrase  "the  17th  day"  shall  be  used  in 
heu  of  the  "the  30th  day"  at  FAR 
32.905(a)(1).  32.905(a)(2)  and  32.906(a). 

Subpart  1832.10— Performance-Baaed 
Payments 

1832.1004    Procedure.  (NASA  supplsments 
pangr^>h(b)) 

(b)  (2)  In  determining  the  amount  of 
performance-based  payments, 
contracting  officers  shall  ensure  that  the 
payments  will  not  result  in  an 
unreasonably  low  or  negative  level  of 
contractor  investment,  "ro  make  this 
assessment,  contracting  officers  shall 
request  the  contractor  to  submit  with  its 
proposal  a  numeric  and  graphic  funding 
profile  showing  the  cash  flow  and 
contractor  investment  in  the  contract. 


1832.1006    Contract  clauses.  (NASA 
suppiemsnts  psragrapn  (a)) 

(a)  If  the  contract  is  for  launch 
services,  the  contracting  officer  shall 
delete  paragraph  (f)  of  the  clause  at  FAR 
52.232-32  in  accordance  with 
1832.1009. 


1632.1006    Agency  I 

Performance-based  piayments  shall  be 
approved  in  accordance  with  field 
installation  procedures. 

1832.1000    TWa. 

In  accordance  with  42  U.S.C.  2465d. 
NASA  shall  not  take  title  to  launch 
vehicles  under  contracts  for  laundi 
services  unless  one  of  the  exceptions  in 
the  law  applies.  However,  the  law  does 
not  eliminate  NASA's  right  to  take  title 
to  other  property  acquired  or  produced 
by  the  contractor  under  a  contract 
containing  a  title  provision. 

7.  Part  1833  is  revised  to  read  as 
follows: 

PART  183a-PROTESTS.  DISPUTES, 
AND  APPEALS 

Sec. 

Subpart  1833.1— Proleats 

1833.103  Protests  to  the  ^ency. 

1833. 104  Protest  to  GAO. 
1833.106    Solicitation  provision  and 

contract  clause. 

Subpart  1833.2— DIaputes  and  Appeals 
1833.209    Suspected  fraudulent  claims. 
1833.211    Contracting  officer's  decision. 
1833.215    Contract  clause. 
Authority:  42  U.S.C  2473(c)(1). 

Subpart  1833.1— Protests 

1833.103  Prolasts  to  the  sgency.  (NASA 
supplemants  paragr^in  (b)) 

(b)(1)  Protests  received  at  NASA 
offices  or  locations  other  than  that  of  the 
cognizant  contracting  officer  shall  be 
immediately  referred  to  the  contracting 
officer  for  cUsposition  (see  1633.106(a)). 
The  contracting  officer  shall  advise  the 
Headquarters  Officer  of  the  General 
Counsel  (Code  GK)  of  the  receipt  of  the 
protest  and  the  planned  and  actual 
dispositions. 

1833.104  Protests  to  QAO.  (NASA 
supplements  paragrapha  (a),  (b),  (c),  and  (f)) 

The  Associate  Administrator  for 
Procurement  is  the  sole  authority  for 
deciding  whether  to  defend  a  protest  to 
GAO  or  to  direct  remedial  action.  NASA 
personnel  shall  take  no  action  to 
respcmd  to  or  resolve  any  protest  filed 
with  GAO  other  than  in  accordance 
with  this  part  and  other  guidance 
provided  by  NASA  Headquarters. 

(a)(2)  The  Headquarters  Office  of 
Procurement  (Code  HS)  shall  notify  the 
contracting  officer  of  protest  receipt, 
and  the  contracting  officer  shall 
immediately  give  notice  of  the  protest  to 
all  interested  parties.  Oral  contracting 
officer  notices  shall  be  subsequently 
confirmed  in  writing,  and  the 
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contracting  officer  shall  also  sand  a 
copy  of  the  written  confirmation  to 
Coide  HS,  the  Headquarters  Office  of  the 
General  Counsel  (Code  GK),  and  the 
installation  Chief  Counsel. 

(3)(i)  The  contracting  officer  shall 
send  four  copies  of  the  protest  report, 
consisting  of  the  protest  file,  the 
contracting  officer's  statement  of  facts, 
and  a  draft  memorandum  of  law  to  Code 
GK  within  20  days  after  GAO 
notification  of  protest  receipt.  Also 
include  a  copy  of  the  file  index  in 
electronic  format.  The  contracting 
officer  shall  retain  a  minimum  of  two 
copies  of  the  protest  file. 

(ii)  When  an  actual  or  prospective 
offeror  requests  access  to  a  protest  file, 
the  contracting  officer  shall  take  the 
following  actions,  except  the  actions 
defined  in  paragraph  (a)(3)(ii)  [a]  and  [b] 
are  not  required  if  already 
accomplished: 

(a)  Send  a  cqp^  of  the  protest  file 
index  to  Code  GK  within  10  days  of 
receipt  of  the  request. 

(6)  Sepd  a  copy  of  the  protest  file  to 
Code  GK  within  15  days  of  receipt  of  the 
request. 

(c)  With  Code  GK  concurrence,  send 
the  protest  file  and  index  to  the 
requesting  ptfty  to  ensure  delivery 
within  ?0  days  after  receipt  of  the 
request. 

(iii)  Code  GK  shall  submit  the  protest 
file  to  GAO. 

(4)(i)  Code  GK  shall  provide  copies  dt 
the  report  to  the  proteator(9),  any 
intervenors,  and  the  installation  Chief 
Coujisel. 

(b)(1)  The  Associate  Administrator  for 
Procurement  (Code  HS)  is  the  ^proval 
authority  for  contract  award. 

(c)(1)  The  contracting  officer  shall 
consult  Code  HS  before  terminating  a 
protested  contract. 

(2)  See  1833.104(b)(1). 

(f)  The  Agency  may  request  GAO 
reconsideration  of  its  decision  within  10 
days  of  issuance.  If  reconsideration  is 
appropriate,  the  installation  Chief 
Counsel  shall  forward  a  draft  request  for 
reconsideration,  with  any  additional 
supporting  documentation,  to  Code  GK 
within  6  days  of  issuance  of  the  GAO 
decision. 

1833.1M    SoHcittbon  provlalon  and 
oonferact  deuae.  (NASA  suppiementa 

(a)  The  contracting  officer  shall  be  the 
designated  recipient  of  Agency  protests 
in  paragraph  (a)  of  the  provision  at  FAR 
52.233-2. 

Subpart  1833.2 — Diaputaa  and  Appaats 

1833.209    Suspected  frsudutent  cWma. 
The  contracting  officer  shall  report 
suspected  fraudulent  claims  to  thie 


Headquarters  Officers  of  Inspector 
General  (Code  W)  and  the  General 
Counsel  (Code  G). 

1833.211    Contracting  offlcar'adeeialon. 
(NASA  supptonMnti  parsgiaph  (a)) 

(a)(4)(v)  The  Armed  Services  Board  of 
Contract  Appeals  is  the  NASA 
Administrator's  authorized 
representative  for  hearing  appeals  of 
contracting  officer  final  decisions. 
Accordingly,  contracting  officers  shall 
dte  that  bet  in  the  final  decision  letter, 
provide  the  Board's  mailing  address 
(Armed  Services  Board  of  Contract 
Appeals,  Skyline  Six,  5109  Leesburg 
Pike.  Falls  Church.  VA  22041-3208), 
and  include  a  notification  that  the 
Board's  operating  procedures  appear  in 
Title  48.  Code  of  Federal  Regulations. 
Chapter  2.  Appendix  A. 

1833.^15    Contract  dauea. 

The  contracting  officer  shall  use  the 
clause  at  FAR  52.233-1,  Disputes,  with 
its  Alternate  I  whenever  continued 
performance  is  vital  to  national  security, 
the  public  health  and  welfare,  important 
agency  programs,  or  other  essential 
supplies  or  services  whose  timely 
reprocurement  from  other  sources 
would  be  impracticable. 

PART  IBM— SOUOtTATlON 
PROVISIONS  AND  60NT?)ACT 
CLA4ISES 


1862.22S-70 

8-9.  Section  1852.228-70  is  revised  to 
read  as  follows: 

1862.228-70    AlreraR  Ground  end  Fight 
Risk. 

As  prescribed  in  1828.370(a).  insert 
the  following  clause.  The  purpose  of 
this  clause  is  to  have  the  Government 
assume^  risks  that  generally  entail 
unusually  high  insurance  premiums  and 
are  not  covered  b^  the  contractor's 
contents,  work-in-process,  and  similar 
insurance.  Since  the  definitions  in  the 
clause  may  not  cover  every  situation 
that  should  be  covered  to  achieve  this 
purpose,  the  clause  may  be  modified  as 
follows:  If  the  contract  covers 
helicopters,  vertical  take-off  aircraft, 
lightar-than-air  airships,  or  other 
sonconventional  types  of  aircraft,  the 
definition  of  "aircraft"  should  be 
modified  to  speaSy  that  the  aircraft  has 
reached  a  point  of  manufacture 
comparable  to  that  specified  in  the 
standard  definition,  which  is  written  for 
conventional  winged  aircraft.  The 
definition  of  "in  the  open"  may  be 
modified  to  include  "bush  houses,"  test 
hangars,  comparable  structures,  and 
other  designated  areas.  In  addition, 
clause  paragraph  (d)(3)  may  be  modified 
to  provide  for  Govenunent  assumption 


of  risk  of  transportation  by  conveyance 
on  streets  or  highways  if  the  contracting 
officer  determines  that  this 
transportation  is  limited  to  the  vicinity 
of  the  contractor's  premises  and  is 
merely  incident  to  wori^  being 
performed  imder  the  contract. 

Aircraft  Grmmd  and  Flight  Risk  October 
1996 

(a)  Notwithstanding  any  other  provisions 
of  this  contract,  except  as  may  be  specifically 
provided  in  the  Schedule  as  an  exception  to 
this  clause,  the  Government,  subject  to  the 
definitions  and  limitations  of  this  clause, 
assumes  the  risk  of  damage  to,  or  loss  or 
destruction  of,  aircraft  in  the  open,  during 
operation,  or  in  flight  and  agrees  that  the 
Contractor  shall  not  be  liable  to  the 
Government  for  any  such  damage,  loss,  or 
destruction. 

(b)  For  the  purposes  of  this  clause,  the 
following  definitions  apply: 

(1)  Unless  otherwise  specifically  provided 
in  the  Schedule,  "aircraft"  includes — 

(i)  Aircraft  (including  both  complete 
aircraft  and  aircraft  in  the  course  of  being 
manufactured,  disassembled,  or  reassembled; 
provided  that  an  engine,  wing,  or  a  portion 
of  a  wing  is  attached  to  the  huelage)  to  be 
furnished  to  the  Government  under  this 
contract  (whether  before  or  aiter<k>venunent 
acceptance):  and 

(iij  Aircraft  (regardless  of  whether  in  a  state 
of  disassembly  or  reassembly)  furnished  by 
the  Government  to  the  Contractor  under  this 
contract,  including  all  property  installed  in, 
being  installed  in,  or  temporarily  removed 
from  them,  unless  the  aircraft  and  property 
are  covered  by  a  separate  liailment 
agreement. 

(2)  "In  the  open"  means  located  wholly 
outside  of  buildings  on  the  Contractor's 
premises,  or  at  such  other  places  as  may  be 
described  in  the  Schedule  as  being  in  the 
open  for  the  purposes  of  this  clause,  except 
that  aircraft  fbrnished  by  the  Government  are 
considered  to  be  in  the  open  at  all  times 
while  in  the  Contractor's  possession,  care, 
custody,  or  control. 

(3)  "Flight"  inchides  any  flight 
demonstration,  flight  test,  taxi  test,  or  other 
flight  made  in  the  performance  of  this 
contract,  or  for  the  purpose  of  safeguarding 
the  aircraft,  or  previously  approved  in 
writing  by  the  Contracting  Officer. 

(i)  With  respect  to  land-based  aircraft, 
flight  mmmanf—  with  the  taxi  roll  from  a 
flight  line  on  the  Contraclw's  premises  and 
continues  until  the  aircraft  has  completed  the 
taxi  roll  in  returning  to  a  flight  line  on  the 
Contractor's  premises. 

(ii)  With  respect  to  seaplanes,  flight 
conmiences  with  the  launching  frmn  a  ramp 
on  the  Contractor's  premises  and  continues 
until  the  aircraft  has  completed  its  landing 
tun  upon  return  and  is  beached  at  a  ramp  on 
the  Contractor's  premises. 

(iii)  With  respect  to  helicopters,  flight 
commences  upon  engagement  of  the  rotors 
for  the  purpose  of  take-off  from  the 
Contractor's  premises  and  continues  until  the 
aircraft  has  returned  to  the  ground  on  the 
Contractor's  premises  and  the  rotors  are' 
diaengaged. 
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(iv)  With  respect  to  vertical  take-off 
aircraft,  flight  commences  upon 
disengagement  fmn  any  launching  platform 
or  device  on  the  Contractor's  premises  and 
continues  until  the  aircraft  hu  been  re- 
engaged to  any  launching  platform  or  device 
OB  the  Contractor's  premises;  provided, 
however,  that  aircraft  off  the  Contractor's 
pnmises  shall  be  deoned  to  be  in  flight 
when  on  the  ground  or  water  only  during 
periods  of  reasonable  diuation  following 
eoMigency  landing,  other  landings  made  in 
the  performance  of  this  contract,  or  landings 
approved  by  the  Contracting  Officer  in 
writing. 

(4)  "Cimtractor's  premises"  means  those 
premises  desi^bated  as  suck  in  the  Schedule 
or  in  writing  by  the  Contracting  OfBcer,  and 
any  other  place  to  which  aircraft  are  moved 
for  the  purpose  of  safsguarding  the  aircraft. 

(5)  "Operation"  means  operations  and 
teats,  other  than  on  any  production  line,  of 
aircraft  not  in  flight,  whether  or  not  the 
aircraft  is  in  the  opwn  or  in  motion.  It 
includes  operations  and  tests  of  equipment, 
accessories,  and  power  plants  oaly  when 
installed  in  aircraft. 

(6)  "Flight  crew  memben"  means  the  pilot, 
copilot,  and,  unless  otherwise  specifically 
provided  in  the  Schedule,  the  flight  engineer 
and  navigator  when  requirement  or  assigned 
to  their  respective  crew  positions  to  conduct 
any  flight  on  behalf  of  the  Contractor. 

(7)  'infractor's  managerial  personnel" 
means  the  Contractor's  direct(vs,  officen, 
and  any  managers,  superintendents,  or 
equivalent  representatives  who  have 
supervision  or  direction  of  all  or 
substantially  all  of  the  Contractor's  business 
or  of  the  Contractor's  operations  at  any  one 
plant,  a  separate  location  at  which  this 
contract  is  performed,  or  a  separate  and 
complete  major  industrial  operation  in 
connection  with  the  performance  of  this 
contract. 

(c)(1)  The  Government's  assumption  of  risk 
under  this  clause,  as  to  aircraft  in  the  open, 
shall  continue  in  effect  unless  terminated 
pursuant  to  paragraph  (c)(3)  of  this  clause.  If 
the  Contracting  Officer  finds  that  an  aircraft 
is  in  the  open  under  tmreasonable 
conditions,  the  Contracting  Officer  shall 
notify  the  Contractor  in  wmting  of  the 
conditions  found  to  be  unreasonable  and 
require  the  Contractor  to  correct  them  within 
a  reasonable  time. 

(2)  Upon  receipt  of  this  notice,  the 
Contractor  shall  act  promptly  to  correct  these 
conditions,  regardless  of  whether  it  agrees 
that  they  are  in  fact  unreasonable.  To  the 
extent  that  the  Contracting  Officer  may  later 
determine  that  they  were  not  in  fact 
unreasonable,  an  equitable  adjustment  shall 
be  made  in  the  contract  price  to  compensate 
the  Contraptor  for  any  additional  costs 
incurred  in  correcting  them,  and  tiie  contract 
shall  be  modified  in  writing  accordingly. 

OKi)  If  the  Contracting  Officer  finds  that 
the  Contractor  has  failed  to  act  promptly  to 
correct  unreasonable  conditions  or  has  failed 
to  coneot  them  within  a  reasonable  time,  the 
Contradting  OfBcer  may  by  written  notice 
terminate  the  Government's  assumption  of 
risk  under  this  clause  for  any  aircraft  which 
is  in  the  open  under  those  conditions.  This 
termination  shall  be  efiisctive  at  12:01  A.M. 


on  the  ISth  day  following  the  day  of  receipt 
by  the  Contractor  of  the  notice. 

(ii)  If  the  Contracting  Officer  later 
determines  that  the  Contractor  acted 
promptly  to  camcX  the  conditions  or  that  the 
time  taken  by  the  CDntractOT  was  not  in  fact 
unreasonaUe,  an  suitable  adjustment  shall, 
notyfithstaading  paragraph  (g)  ai  this  clause, 
be  made  to  ctHnpansate  dw  Coatractor  for 
any  additional  coats  incurred  as  a  result  of 
the  termination,  and  the  contract  shall  be 
modified  in  writing  accmdingly. 

(4)  If  the  Government's  assimiptioB  of  risk 
under  this  dausa  is  terminated  in  accordance 
with  paragraph  (cK3)  of  this  clause,  the  risk 
of  loss  with  respect  to  Govemment-^imished 
property  shall  be  determined  in  accordance 
with  the  Govenunent  property  clause  of  this 
contract,  if  any,  until  the  Government's 
assumption  of  risk  is  reinstated  in 
accordance  with  paragraph  (cKS)  of  this 
clause. 

(5)(i)  When  luueasonable  conditions  have 
been  corrected,  the  Contractor  shall  promptly 
notify  the  Government.  The  Government  may 
or  may  not  elect  to  reessume  the  risks  and 
relieve  the  Contractor  of  liabilities  as 
provided  in  this  clause,  and  the  Contracting 
Officer  shall  notify  the  Contractor  of  the 
Government's  election. 

(ii)  If,  after  correction  of  the  conditions,  the 
Government  elects  to  reessume  the  risks  and 
relieve  the  Contractor  of  liabilities,  the 
Contractor  shall  be  entitled  to  an  equitable 
adjustment  for  any  costs  of  insurance 
extending  from  the  end  of  the  third  woriung 
day  after  the  Contractor  notifies  the 
Government  of  the  correction  until  the 
Govenunent  notifies  the  Contractor  of  that 
election. 

(iii)  If  the  Government  elects  not  to 
reassmne  the  risks  and  the  conditions  have 
in  fact  been  corrected,  the  Contractor  shall  be 
entitled  to  an  equitable  adjustment  for  any 
costs  of  insurance  extending  after  the  third 
working  day  refiaired  to  in  paragraph  (c)(5)(ii) 
of  this  clause. 

(d)  The  Government's  assumption  of  risk 
shall  not  extend  to  damage  to,  or  loss  or 
destruction  of  aircraft — 

(1)  Resulting  from  failure  of  the  Contractor, 
due  to  willful  misconduct  or  lack  of  good 
foith  of  any  of  the  Contractor's  managerial 
personnel,  to  maintain  and  administer  a 
program  ficx'  protecting  and  preserving  aircraft 
in  the  open  and  dining  operation,  in 
accordance  with  sound  industrial  practice; 

(2)  Sustained  during  flight  if  the  flight  crew 
memben  conducting  the  flight  have  not  been 
approved  in  writing  by  the  Contracting 
(Officer. 

(3)  While  in  the  course  of  transportation  by 
rail  or  by  conveyance  on  public  streets, 
highways,  or  waterways,  except  for 
Government-furnished  {MOfMrty; 

(4)  The  extent  that  the  damage,  loss,  or 
destruction  is  in  fact  covned  by  insurance; 

(5)  Consisting  of  wear  and  tear, 
deterioration  (Including  rust  and  corrosion), 
freeeing.  or  mechanical,  structural,  or 
electrical  breakdown  or  feilura,  unless  this 
damage  is  the  result  of  other  loss,  damage,  or 
destruction  covered  by  this  clause  (except 
that,  in  the  case  of  Government-furnished 
properfy,  if  the  damage  consists  of  reasonable 
wear  and  tear  or  deterioration  or  results  from 


an  inherent  defect  in  such  property,  this 
exclusion  shall  not  apply);  or 

(6)  Sustained  while  thie  aircraft  is  being 
woriied  vipoa  and  directly  resulting  from  the 
work,  including  but  not  limited  to  any 
repairing,  adjusting,  servicii^,  or 
maintenance  operaticm,  unless  the  damngn. 
loss,  or  destruction  is  of  a  type  that  would 
be  covered  by  insurance  that  would 
customarily  have  beea  maintained  by  the 
Contractcx'  at  the  time  of  the  damage,  Utn,  w 
destruction,  but  for  the  Government's 
assumption  of  risk  under  this  clause. 

(eXl)  With  the  axceptttm  of  dam^s  to,  or 
loss  or  destruction  of,  aircraft  in  flight,  the 
Government's  assumption  of  risk  under  this 
clause  shall  not  extend  to  the  first  $1,900  of 
loss  or  damage  resulting  from  each  sepvately 
occurring  event.  The  Contractor  assumes  the 
risk  of  and  shall  be  responsible  for  the  firat 
Sl,000  of  loss  of  or  damage  to  airoaft  in  the 
open  or  during  operatioB  resulting  from  each 
separately  occurring  event,  except  fbr 
reasonable  wear  and  tear  and  except  to  the 
extent  the  loss  w  damage  is  caused  by 
negligence  of  €k)vemment  f>ersoiui«l. 

(2)  If  the  Government  elects  to  require  that 
the  aircraft  be  replaced  or  restored  by  the 
Contractor  to  its  condition  immediately  prior 
to  the  damage,  the  equitable  adjustment  in 
the  price  authorized  by  paragraph  (i)  of  this 
clause  shall  not  include  the  dollar  amount  of 
the  risk  assumed  by  the  Contractor  under  this 
paragraph  (e).  If  the  Government  does  not 
elect  repair  or  replacement,  the  Contractor 
agrees  to  credit  the  contract  price  or  pay  tbe 
Government  Si. 000  (or  the  amount  of  the  loss 
if  smaller)  as  directed  by  the  Contracting 
Officer. 

(f)  No  subcontractor  may  be  relieved  from 
liability  for  damage  to,  or  loss  or  destruction 
of,  aircraft  while  in  its  possession  or  control, 
except  to  the  extent  that  the  subcontract, 
with  the  Contracting  Officer's  prior  written 
approval,  provides  for  relief  of  the 
subcontractor  from  that  liability.  In  the 
absence  of  such  approval,  the  subcontract 
shall  require  the  return  of  the  aircraft  in  as 
good  condition  as  when  received,  except  for 
reasonable  wear  and  tear  or  for  the  utilization 
of  the  propwty  in  accordance  with  the 
provisions  of  this  contract  If  a  subcontractor 
has  not  been  relieved  from  liability  and  any 
dantage,  loss,  or  destruction  ocouv,  the 
Contractor  shall  enforce  tbe  liability  of  the 
subcontractor  for  that  damage  to,  or  loss  or 
destruction  of,  the  aircraft  for  the  benefit  of 
the  Government 

(g)  The  Contractor  warrants  that  the 
contract  price  does  not  and  virill  not  include, 
except  as  this  clause  may  otherwise 
authorize,  any  charge  or  contingency  reserve 
for  insurance  (including  self-insurance  funds 
or  reserves)  covering  any  damage  to,  or  loss 
or  destruction  of,  aircraft  while  in  the  open, 
during  operation,  or  in  flight,  the  risk  of 
which  has  been  assumed  by  the  Government 
under  this  clause,  whether  or  not  such 
assumption  may  be  terminated  as  to  aircraft 
in  the  open. 

(h)(1)  In  the  event  of  damage  to,  or  loss  or 
destruction  of,  aircraft  in  the  open,  during 
operation,  or  in  flight,  the  Contractor  shall 
take  all  reasonable  steps  to  protect  the 
aircraft  from  further  damage,  separate 
damaged  and  undamaged  aircraft,  and  put  all 
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aircraft  in  the  best  possible  order.  Further, 
except  in  cases  covered  by  paragraph  (e)  of 
this  clause,  the  Ck)ntractor  should  furnish  to 
the  Contracting  Officer  a  statement  of^ 

(i)  The  damaged,  lost,  or  destroyed  aircraft: 

(ii)  The  time  and  origin  of  the  damage,  loss, 
or  destructica: 

(iii)  All  known  interests  in  commingled 
property  of  which  aircraft  are  a  part;  and 

(iv)  Any  insurance  covering  any  pwul  of  the 
interest  in  the  commingled  property. 

(2)  ExL*jpt  in  cases  covered  by  paragraph 
(e)  of  this  clause,  an  equitable  adjustment 
shall  be  made  in  the  amount  due  under  this 
contract  for  expenditures  made  by  the 
Contractor  in  pterforming  its  obligations 
under  this  paragraph  (h),  and  this  contract 
shall  be  modified  in  writing  accordingly. 

(i)(l)  If,  before  delivery  and  acceptance  by 
the  Government,  any  aircraft  is  damaged, 
lost,  or  destroyed  and  the  Govenunent  has 
under  this  clause  assumed  the  risk  of  that 
damage,  loss,  or  destruction,  the  Government 
shall  either 

(i)  Requir«  that  the  aircraft  be  replaced  or 
restored  by  the  Contractor  to  its  condition 
immediately  prior  to  the  damage  or 

(ii)  Terminate  this  contraa  with  respect  to 
that  aircraft. 

(2)  If  the  Government  requires  that  the 
aircraft  be  replaced  gr  restored,  an  equitable 
adjustment  shall  be  made  in  the  amount  due 
under  this  contract  and  in  the  time  reauired 
for  its  performance,  and  the  contract  shall  be 
modified  in  writing  accordingly. 

(3)  If  this  contract  is  terminated  under  this 
paragraph  (i)(l)(ii)  with  respect  to  the 
aircraft,  and  under  this  clause  the 
Government  has  assumed  the  risk  of  the 
damage,  loss,  or  destruction,  the  Contractor 
shall  be  paid  the  contract  price  for  the 
aircraft  (or,  if  applicable,  any  work  to  be 
performed  on  the  aircraft)  less  any  amounts 
the  Contracting  Officer  determines  (i)  that  it 
would  have  cost  tho  Contractor  to  complete 
the  aircraft  (or  any  work  to  be  performed  on 
it),  together  with  any  anticipated  profit  on 
the  uncompleted  work  and  (ii)  to  be  the 
value,  if  any,  of  the  damaged  aircraft  or  any 
remaining  portion  of  it  retained  by  the 
Contractor.  The  Contracting  Officer  shall 
have  the  right  to  prescribe  the  manner  of 
disposition  of  the  damaged,  lost,  or  destroyed 
aircraft  or  any  remaining  parts  of  it.  and,  if 
the  Contractor  incurs  additional  costs  as  a 
result  of  such  disposition,  a  further  equitable 
adjustment  shfll  be  made  in  the  amount  due 
to  the  Contractor. 

(j)(l)  If  the  Contractor  is  at  any  time 
reimbursed  or  compensated  by  any  third 
person  for  any  damage,  loss,  or  destruction 
of  any  aircraft,  the  risk  of  ]which  has  been 
assumed  by  the  Government  under  this' 
clause  and  for  which  the  Contractor  has  been 
compensated  by  the  Govenunent,  it  shall 
equitably  reimburse  the  Govenmient. 

(2)  The  Contractor  shall  do  nothing  to 
prejudice  the  Government's  rights  to  recover 
against  third  parties  for  any  such  damage, 
loss,  or  destruction  and.  upon  the  request  of 
the  Contracting  Officer,  shall  at  the 
Government's  expense  furnish  to  the 
Government  all  reasonable  assistance  and 
cooperation  (including  the  prosecution  of 
suits  and  the  execution  of  instruments  of 
Msignment  or  subrogation  in  fovor  of  the 
Government)  in  obtaining  recovery. 


1852.228-71    [Amended] 

10.  in  the  introductory  text  to  section 
1852.228-71.  the  citation  "1828.311- 
270"  is  revised  to  read  "1828.311-2". 

1862.228-74, 1862.22»-77    [Removed] 

11.  Sections  1852.228-74  and 
1852.228-77  are  removed. 

1352.231-71    [Removed] 

12.  Section  1852.231-71  is  removed. 

1852.232-12. 1852.232-70, 1852.232-83. 
1852.232-84    [Removed] 

13.  Sections  1852.232-12. 1852.232- 
70.  1852.232-83.  and  1852.232-84  are 
removed. 

|FR  Doc.  06-26338  Filed  10-28-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Dcaanlc  and  Atmoapharic 
Admlnlatration 

50CFRPart648 

[DociiM  l«o.  961021280-4280-01;  UD. 

1001  oaq 

RiN0e48-AJ2e 

Fiahartaa  of  Iha  Norlhaaatam  United 
Statea;  Norlhaaat  MultfapacJaa 
Flahary;  Framework  Ad|uatmant  19 

agency:  National  Marine  Fisheries 
Service.  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

8UIMMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  19  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  This  rule 
changes  the  time  and  area  of  the  current 
multispecies  Mid-coast  Closure  Area 
vdthin  the  Gulf  of  Maine  (COM)  and 
establishes  an  exemption  to  allow  sink 
gillnet  vessels  to  fish  in  the  reopened 
area  when  utihzing  acoustic  devices 
(pingers)  on  their  nets.  The  intent  of  this 
action  is  to  reduce  the  overall  economic 
impact  of  the  area  closure  while 
achieving  the  objectives  of  the  FMP. 
EFFECTIVE  DATE:  October  24.  1996. 

ADDRESSES:  Copies  of  Amendment  7  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (AJnendment  7).  its 
regulatory  impact  review  (RIR)  and  the 
final  regulatory  flexibility  analysis 
(RFA)  contained  within  the  RIR.  its  final 
supplemental  environmental  impact 
statement,  and  Framework  Adjustment 
19  doctunents  are  available  upon 
request  from  Christopher  B.  Kellogg. 
Acting  Executive  Director,  New  England 


Fishery  Management  Council  (Coimdl). 
5  Broadway,  Saugus.  MA,  01906-1097. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy.  NMFS.  Fishery 
Policy  Analyst,  508-281-9252.  . 
SUPPLEMENTARY  MFORMATKM: 
Amendment  7  to  the  FMP  (61  FR  27710. 
May  31.  1996).  effective  on  July  1, 1996. 
established  comprehensive  measures  to 
rebuild  the  important  multispecies  stock 
complex  primarily  through  effort 
reduction  controls  and  area  closures.  In 
addition  to  the  year-roimd  closiue  areas 
on  Georges  Bank  and  Southern  New 
England,  several  alternative  GOM  area 
closiues  were  considered  by  the  Council 
during  the  development  of  Amendment 
7.  However,  due  to  the  controversy  and 
complication  of  developing  additional 
area  closiu-es  and  because  of  the  need  to 
have  measures  in  place  as  soon  as 
possible,  the  Coimdl  adopted  the 
existing  GOM  harbor  porpoise 
protection  closures  as  the  default 
closures  for  multispecies  until  such 
time  that  these  closures  could  be 
modified  through  the  framework 
adjustment  procedure. 

At  the  July  17-18, 1996,  meeting,  the 
Council  initiated  action  to  replace  the  ~ 
default  GOM  Mid-coast  Area  Closure 
.  with  the  intent  to  minimiza  the  time 
period  and  the  size  of  the  area.  The 
purpose  of  this  action  was  to  reduce  the 
overall  economic  impact  of  the  area 
closure  while  achieving  equivalent 
conservation  value  and  to  address 
concerns  about  the  distribution  of 
economic  impacts  of  the  existing 
dosure.  whidi  may  disproportionately 
affect  small  inshore  vessels. 

Based  on  the  Northeast  Fisheries 
Sdence  Center  analysis,  several 
alternatives  to  the  ciurent  default 
clostire  were  foimd  to  have  eqiuvalent 
conservation  value  but  resulted  in 
significantly  improved  revenues.  At  the 
final  framework  meeting  on  this  action, 
held  on  September  9, 1996.  the  Coimdl 
proposed  to  close  an  'area  referred  to  as 
Jeffreys  Ledge  (bounded  by  the 
following  lines  of  coordinates:  43*30'  N. 
lat..  70''00'  W.  long..  42"30'  N.  lat..  and 
70°30'  W.  long.)  for  the  period  May  1 
through  May  31. 1997.  and.  for  1998  and 
beyond,  tn  close  the  existing  Mid-coast 
Closure  Area  but  with  a  change  in  time 
period  to  May  10  through  May  30.  Both 
of  these  alternatives  improve  revenues 
by  well  over  $2  miUion  relative  to  the 
existing  time/area  closure,  without 
changing  the  impact  on  GOM  cod.  By  - . 
replacing  the  existing  November 
through  December  Mid-coast  Area 
Closure  with  a  spring  closure,  small 
vessels  that  are  more  constrained  by 
winter  weather  will.be  able  to  fish  on 
their  traditional  grounds  in  November 
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and  December  when  alternatives  are 
fewer  than  in  May. 

Although  Council  members  were 
generally  in  agreement  regarding  the 
Jeffreys  Ledge  cloeuie  in  May,  concern 
that  vessels  may  be  displaced  to  a 
relatively  small  area  shoreward  of  the 
Jeffreys  Ledge  area,  possibly  resulting  in 
increased  gear  conflicts,  induced  the 
Council  to  propose  a  di^rent  closure 
for  1998  and  beyond  to  address  this 
potential  problem.  To  prevent  the 
currant  defiault  dosure  from  taking 
efiiect  on  November  1, 1996,  the  Council 
believed  it  necessary  to  move  forward 
with  this  alternative  to  alleviate 
unnecessary  economic  impacts  until 
such  time  as  the  Coundl  is  able  to 
develop  a  proposal  to  satisfy  all 
concerns.  In  the  unlikely  event  that  the 
Coundl  is  unable  to  reach  a  consensus 
in  time  for  the  1998  fishing  year,  the 
revised  closure  would  serve  as  a 
fallback  measure.  Further  explanation  of 
this  second-year  dosure  can  be  found  in 
the  comment  and  response  section  of 
this  preamble. 

An  issue  of  concern  involves  the  fad 
that  both  the  proposed  change  to  the 
current  November/December  Mid-coeist 
Closure  Area,  and  its  proposed  default 
for  1998  and  beyond,  occur  in  the 
month  of  May.  Since  May  represents  the 
begiiming  of  the  1997  multispedes 
fishing  year,  implementation  of  this 
proposal  would  result  in  the  elimination 
of  the  closure  for  the  1996  fishing  year 
and  the  conservation  benefits  for 
multispecies,  particularly  for  GOM  cod, 
would  be  foregone  both  for  the  1996 
calendar  year  and  the  fishing  year. 
However,  while  delay  of  this  closure 
may  negatively  impad  the  target  1996 
total  allowable  catches  (TACs)  in  the 
GOM,  the  conservation  benefits  that 
would  accrue  from  this  area  would  be 
realized  at  the  beginning  of  the  1997 
fishing  year,  a  6-month  deferral  as 
opposed  to  a  fiill  year.  Also,  since  May 


represents  a  period  of  time  when  catch 
rates  are  at  their  highest  and  fish  prices 
are  at  their  lowest,  a  May  replacement 
dosure  would  be  the  least  econcxnically 
burdensome  to  the  fishing  industry 
while  still  achieving  equivalent 
conservation  benefits  in  relation  to  a 
No^^ember/Deconber  dosure. 

Nevertheless,  a  likely  consequence 
resulting  from  the  delay  of  these 
management  measures  is  the  possibility 
that  the  target  TACs  will  be  exceeded. 
Due  to  this  possibility,  the  Multispedes 
Monitoring  Committee  will  need  to  take 
these  postponed  reductions  into  account 
when  recommending  target  TACs  for  the 
1997  fishing  year. 

In  addition  to  changing  the  time/area 
dosure  for  the  Mid-coast  area,  this 
action  enables  sink  gillnet  vessels  to  fish 
in  the  harbor  porpoise  Mid-coast 
Closure  Area  provided  pingers  are 
employed  on  the  gear.  The  Council 
agreed  to  this  based  on  information 
resulting  from  a  1994  experiment 
conduded  by  the  New  England 
Aquarium.  Woods  Hole  Ooeanographic 
Institution,  and  the  New  Hampshire 
Commerdal  Fishermen's  Association 
and  a  1995  experimental  fishery  that 
evaluated  the  effectiveness  of  pinger  use 
in  the  GOM  sink  gillnet  fishery.  Both  of 
these  efforts  indicated  that,  with  the  use 
of  pingers,  in  the  months  of  November 
and  December  the  harbor  porpoise 
bycatch  in  the  Mid-coast  area  was 
reduced  to  insignificant  levels.  Based  on 
the  results  of  these  experiments.  NMFS 
agrees  that  an  exemption  program  is 
warranted  in  this  area  during  the 
November  through  December  time 
period,  provided  the  nets  are  equipped 
with  pingers  as  prescribed  in  the  1995 
and  1996  NMFS-authorized 
experimental  fisheries. 

This  final  rule  changes  the  season 
termination  date  for  Small  Mesh  Area  1 
from  October  31  to  November  15  for  the 
1997  fishing  year.  With  the 


implementation  of  Amendment  7  to  the 
FMP,  the  harbor  porpoise  Mid-coast 
Qosure  Area  was  e}q»nded  to  all  gear 
types  capable  of  catching  multispedes. 
Due  to  this  action,  the  termination  date 
for  Small  Mesh  Area  1  was  changed 
from  November  15  to  Odober  31  as  this 
exemption  area  lay  completely  within 
the  November/December  Mid-coast 
Qosure  Area.  This  rule  reestablishes  the 
original  season  for  this  exempted  small 
me«h  area.  Additionally,  since  part  of 
Small  Mesh  Area  2  lies  within  and  takes 
place  during  the  1998  defacdt  Mid-coast 
Closure  Area,  this  rule  reduces  the  aoea 
of  Small  Mesh  Area  2  during  the  time 
period  May  10  through  May  30. 

NMFS  is  making  this  adjustmeat  to 
the  regulations  under  the  framework 
abbreviated  rulemaking  procedure 
codified  at  50  CFR  part  648,  subpart  F. 
This  procedure  requires  the  CoundU 
when  making  specifically  allowed 
adjustments  to  the  FMP,  to  develop  and 
analyze  the  actions  over  the  span  of  at 
least  two  Coundl  meetings,  llie  Coundl 
must  provide  the  pubUc  with  advance 
notice  of  both  the  proposals  and  the 
analysis,  and  opportunity  to  comment 
on  them  prior  to  and  at  a  second 
Council  meeting.  Upon  review  of  the 
analysis  and  public  comment,  the 
Coundl  may  recommend  to  the 
Regional  Administrator  that  the 
measures  be  published  as  a  final  rule  if 
certain  conditions  are  met.  The  Regional 
Administrator  may  publish  the 
measures  as  a  final  rule,  or  as  a 
proposed  rule  if  additional  public 
comment  is  needed. 

The  public  was  provided  the 
opportunity  to  express  opinions  at 
numerous  meetings  beginning  in 
February  1996.  The  following  list 
indicates  the  1996  meetings  at  which, 
this  action  was  on  the  agenda, 
discussed,  and  public  comment  was 
heard: 


Date 


Meeting 


Lxicaiion 


February  27-28 

Apr.  11  

Apr.  17-18 

June  5-6 

June  11 

July  9 

July  17-18 

Aug.  5 

Aug.  13 

Aug.  21-22 

Aug.  27  

SepL  9  


Council  

Multispectes  0/S 

Council  

Council  

Multispecies  O/S 
Multispecies  O/S 

Council  

Subcommittee  .... 
Multi^wcies  O/S 

Council  

Multispecies  O/S 
Council  


Danvers,  MA. 
Peabody,  MA. 
Danvers.  MA. 
Danvers,  MA. 
Portland,  ME. 
Peabody,  MA. 
Peabody,  MA. 
Saugus.  MA. 
Peetody.  MA. 
Danvers,  MA. 
Woods  Mote.  MA. 
Peabody,  MA. 


Documents  summarizing  the 
Coundl's  proposed  action,  and  the 
analysis  of  biological  and  economic 


impads  of  this  and  alternative  actions, 
were  available  for  public  review  5  days 
prior  to  the  Council's  final  September  9. 


1996,  meeting,  which  is  required  under 
the  framework  adjustment  process. 
Also,  written  comments  were  accepted 
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up  to  and  at  the  September  9. 1996, 
Council  meeting. 


Comments  and  Raspoi 

Comment  1:  A  Council  member 
presented  comments  from  small-boat 
fishers  in  New  Hampshire  and 
Newburypoit,  MA,  mat  the  proposed 
Jeffreys  Ledge  Closure  Area  for  the 
month  of  May  could  force  a  large 
number  of  small  boats  inshore  to  the 
area  known  as  Ipswich  Bay,  because 
they  are  physically  limited  from  fishing 
elsewhere.  The  fishers  are  concerned 
that  the  increased  density  of  fishing 
activity  would  be  detrimental  to  the 
resource  in  Ipswich  Bay  and  would 
increase  the  incidence  of  gear  conflicts. 

Response:  The  Council  adopted  a 
second-year  plan  that  would  close  the 
entire  Mid-coast  Closure  Area  from  May 
10  through  May  30.  While  this  may 
result  in  reqiuring  some  vessels  to  tie  up 
during  this  period,  the  time  of  the 
closure  is  reduced  by  11  days  as 
compared  to  the  1997  Jeffreys  Ledge 
closure,  and  it  applies  over  a  broader 
area.  This  is  a  risk-averse  approach  that 
will  implement  a  more  conservative 
meas\ue  unless  the  Council  determines 
that  the  measure  for  1997  is  effective 
and  does  not  have  the  effort- 
displacement  problems  anticipated  by 
some  fishers.  If  the  Council  makes  such 
a  determination,  it  would  have  to  make 
an  adjustment  through  the  framework 
process  before  May  1998. 

Comment  2:  One  commentor  stated 
that  this  proposed  action  would  change 
the  Mid-coast  Closure  Area  for  ail 
vessels  capable  of  catching 
multlspecies.  it  does  not  automatically 
open  this  area  tu  gillnetting  since  the 
area  is  also  closed  to  protect  harbor 
porpoise.  The  NMFS-authorized 
experiment  to  test  the  use  of  pingers  in 
this  area  indicated  that  they  are  effective 
in  reducing  harbor  porpoise  bycatch. 

Response:  The  Council  added  a 
measure  that  would  allow  gillnets 
equipped  with  pingers  to  fish  in  the  area 
during  November  and  December  as 
supported  by  experimental  fishery 
results. 

Comment  3:  Two  inshore  trawl  fishers 
from  Gloucester  commented  that  they 
supported  the  Multispecies  Committee's 
recommendation  to  close  just  Jeffreys 
Ledge,  and  that  the  closure  of  the  larger 
1998  default  Mid -coast  Closure  Area 
would  force  them  to  fish  offshore. 

Response:  The  Council  noted  that  the 
proposed  action  retains  the  committee's 
recommendation  for  the  first  year  but 
thct  it  is  including  the  broader  closure 
for  the  second  year  as  a  conservative 
default  strategy  to  address  concerns  of 
other  industry  members  about  increased 
density  of  fishing  activity  in  a  small 


inshore  area.  The  Council  will  monitor 
the  area  for  effort  shifts  during  1907  and 
may  adjust  the  second-year  measujn  if 
the  problem  anticipated  by  those  fishers 
does  not  occur  in  the  first  year. 

Comment  4:  A  member  of  the  industry 
commented  that  an  area  closure  imiairly 
impacts  only  those  vessels  displaced  by 
the  closure  and  those  that  fish  in  nearby 
areas  where  the  displaced  boats  will 
fish.  He  suggested  that  a  {ftlrer  system 
would  be  to  reduce  days-at-sea  equally 
for  all  vessels. 

Response:  The  Council  recognizes 
that  area  closures  may  have  differential 
impacts  on  vessels  that  fish  in  or  near 
the  affiacted  area.  Howe-ver,  the  area 
closures  are  designed  as  a  conservation 
measure  to  protect  fish  in  that  area,  and 
closures  exist  throughout  the  region  that 
affiect  only  segments  of  the  entire  fleet. 
The  Cotmdl  also  indicated  that  it  had 
considered  the  days-at-sea  reduction 
schedule  in  the  development  of 
Amendment  7  and  that  it  was  not  going 
to  adjust  the  schedule  at  this  early  point 
in  the  amendment's  implementation. 

Comment  5:  An  industry 
representative  from  Maine  and  a 
representative  of  the  fishing  industry  in 
Gloucester,  MA,  commented  that  fishing 
for  pelagic  species  with  a  mid-water 
trawl  is  still  prohibited  in  the  proposed 
closure  area(s)  despite  its  insignificant 
bycatch  of  multispecies  and  that  it 
should  be  allowed. 

Response:  The  Council  has  directed 
the  Multispecies  Committee  to  address 
this  issue  and  make  a  recommendation 
that  could  be  implemented  before  the 
May  closure.  Adherence  to  Framework 
Procedure  Requirements 

The  Council  considered  public 
comment  prior  to  making  its 
recommendation  to  the  Regional 
Administrator  under  the  provisions  for 
abbreviated  rulemaking  in  this  FMP. 
The  Council  requests  publication  of 
these  management  measures  as  a  final 
rule  after  considering  the  required 
factors  stipulated  under  the  framework 
measures  in  the  FMP,  50  CFR  648.90, 
and  has  provided  supporting  analyses 
for  each  factor  considered. 
Classification. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  there  is 
good  cause  to  waive  prior  notice  and 
opportimity  for  public  comment  under 
5  U.S.C.  553(b)(B).  Public  meetings  held 
by  the  Council  to  discuss  the 
management  measures  implemented  by 
this  rule  provided  adequate  prior  notice 
and  an  opportunity  for  public  comment 
to  be  heaid  and  considered;  therefore, 
further  notice  and  opportunity  to 
comment  is  unnecessary.  The  A  A  finds 
that  under  5  U.S.C.  553(d),  the  need  to 
have  this  regulation  in  place  by 


November  1, 1906,  is  good  cause  to 
waive  the  30-day  delay  in  effisctiveness 
of  this  regulation.  Implemmtation  of 
this  regiUatlon  by  November  1, 1996, 
would  relieve  a  restricticHi  on  vessels 
that  have  traditionally  fished  in  the 
Mid-coast  Closure  Area  during  the 
months  of  November  and  December. 

Because  a  general  notice  of  proposed 
rulemaking  is  not  required  to  be 
published  for  this  rule  by  5  U.S.C.  553 
or  by  any  other  law,  this  rule  is  exempt 
from  the  requirement  to  prepare  an 
initial  or  final  RFA  under  the  Regulatory 
Flexibihty  Act.  As  such,  none  has  been 
prepared.  The  primary  intent  for  this 
action  is  to  reduce  economic  impacts  on 
small  fishing  vessels  by  changing  the 
timing  and  location  of  the  area  closure, 
which  will  allow  small  vessels  to  be 
able  to  fish  on  their  tnditional  grounds 
in  November  and  December  when 
fishing  alternatives  are  fewer. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12886. 

List  of  Sobiects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  23, 1996. 
RoUand  A.  Schmittni, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
to  read  as  follows: 

PART  648-FISHERiES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority.  16  U.S.C  1801  et  seq. 

2.  In  §  648.14,  paragraph  (a)(52)  is 
revised  and  paragraph  (a)(89)  is  added 
to  read  as  follows: 

$648.14    Prohlbraons. 

(a)*  •   • 

(52)  Enter,  be  on  a  fishing  vessel  in, 
or  fail  to  remove  gear  from  the  EEZ 
portion  of  the  areas  described  in 
§648.81  (f)(1)  through  (i)(l)  during  the 
time  period  specified,  except  as 
provided  in  §  648.81(d).  (0(2).  (g)(2), 
(h)(2),  and  (i)(2). 
•         •         •         •         • 

(89)  Fish  with,  set,  haul  back,  possess 
on  bo6u-d  a  vessel,  unless  stowed  in 
accordance  with  §  648.23(b),  or  fail  to 
remove  a  sink  gillnet  from  the  EEZ 
portion  of  the  areas,  and  for  the  times 
specified  in  §  648.87  (a)  and  (b),  except 
as  provided  in  §  648.87(b)(l)(i),  or 
unless  authorized  in  writing  by  the 
Regional  Director. 
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3.  bi  §648.80,  paragrairii  (a)(8)  is 
revised  to  read  as  follows: 


fMSJD 

nelrietlons  on  gear  and  methods  of  fishing. 

•        •        *        *        * 

(a)*  •  • 

(8)  Small  Mesh  Area  1/SmalI  Mesh 
Area  2.  (i)  Vessels  subject  to  the 
minimum  mesh  size  restrictions 
specified  in  paragraph  (a)(2)  of  this 
section  may  fish  widi  or  possess  nets 
with  a  mesh  size  smaller  than  the 
minimum  size  specified  from  July  15 
through  November  15  when  fishing  in 
Small  Mesh  Area  1,  and  from  January  1 
through  June  30  when  fishing  in  Small 
Mesh  Area  2  in  1997  and  in  1998  and 
beyond,  except  as  specified  in 
paragraph  (a)(B)(ii)  of  this  section.  A 
vessel  may  not  fish  for,  possess  on 
board,  or  land  any  species  of  fish  other 
than:  Butterfish,  dogfish,  herring, 
mackerel,  ocean  pout,  scup,  squid, 
silver  hake,  and  red  hake,  except  for  the 
following  species,  with  the  restrictions 
noted,  as  allowable  bycatch  species: 
Longhom  sculpin;  monkfish  and 
monkfish  parts — ^up  to  10  percent,  by 
weight,  of  all  other  species  on  board; 
and  American  lobster — up  to  10  percent, 
by  weight,  of  all  other  species  on  board 
or  200  lolKters,  whichever  is  less.  These 
areas  are  defined  by  straight  lines 
connecting  the  following  points  in  the 
order  stated  (copies  of  a  map  depicting 
these  areas  are  available  imm  the 
Regional  Director  upon  request): 


Small  Mesh  Area  1 

roirn 

N.  laL 

W.  long. 

SMI  .„ 

43*03' 
42*57' 
42*47' 

70*27' 

SM2 

70*22' 

SM3  .... 

70*32' 

SM4  .... 

42*45' 

70*29' 

SMS  .... 

«•■•>■■•••••••»•••• 

42*43' 

70*32' 

SM6  .... 

■•••■•••••••••■■•••*•*>••• 

42*44' 

70*39' 

SM7  .... 

42*49' 

70*43' 

SM8  .... 

••••••••■>••»■••••>■>■•■• 

42*50' 

70*41' 

SM9  .... 



42*53' 

70*43' 

SM10  .. 

42*53' 

70*40' 

SM11  .. 

42*59' 

70*32' 

SMI  .... 

43*03' 

70*27' 

Small  Mesh  Area  2 


Point 

N.  laL 

W.long. 

SM13  

SM14  

SM15  

SM16 

SM17  

SM13  

43*20.3' 
43*25.9' 
42*49.5' 
42*41.5' 
42*34.9' 
43*20.3' 

69*59.4' 

69*45.6' 

69*40' 

69*40' 

70*00' 

69*59.4' 

(ii)  In  1998  and  thereafter,  the  portion 
of  Small  Mesh  Area  2  that  is  nortii  of 
43*00.0'  N.  lat.  shall  be  closed  to  all 
fishing  during  Jthe  period  May  10 


through  May  30  to  coincide  with  the 
Mid-coast  Qosure  Area  specified  in 
§  648.81(g)(1).  Therefore,  during  the 
May  10  through  May  30  time  period  in 
1998  and  beyond.  Small  Mesh  Area  2  is 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated: 

Small  Mesh  Area  2 

[May  10-May  30, 1998  and  beyond] 


Mio-CoAST  Closure  area— 
Continued 


Point 

N.laL 

W.long. 

SM18  

SM15  

SM16  _ 

SM17  

SM19  „„ 

SM18  

43*00.0* 
42*40.5' 
42*41.5' 
42*34.9- 
43*00.0' 
43*00.0- 

69*41.6' 

69*40' 

69*40- 

/0"00' 

69*59.7' 

69*41.6' 

4.  In  §  648.81,  paragraphs  (d)  and 
(g)(1)  are  revised  and  paragraph  (i>is 
added  to  read  as  follows: 


§648.81    Ctosed 


(d)  Transiting.  Vessels  may  transit 
Closed  Area  I,  the  Nantucket  Lightship 
Closed  Area,  the  NE  Closure  Area,  the 
Mid-coast  Closure  Area,  the 
Massachusetts  Bay  Closure  Area,  and 
the  Jeffreys  Ledge  Closure  Area,  as 
defined  in  paragraphs  (a)(1),  (c)(1), 
(f)(1).  (g)(1).  (h)(1).  and  (i)(l), 
respectively,  of  this  section,  provided 
that  their  gear  is  stowed  in  accordance 
with  the  provisions  of  paragraph  (e)  of 
this  section. 
***** 

(g)  *  *  *  (1)  For  the  calendar  year 
1997,  vessels  are  subject  to  the  Jeffreys 
Ledge  Closure  Area  restrictions 
specified  under  paragraph  (i)  of  this 
section.  For  all  other  years  beyond  1997, 
during  the  period  May  10  through  May 
30,  no  fishing  vessel  or  person  on  a 
fishing  vessel  may  enter,  fish  in,  or  be 
in,  and  no  fishing  gear  capable  of 
catching  multispecies,  unless  otherwise 
allowed  in  this  part,  may  be  in,  the  area 
known  as  the  Mid-coast  Closure  Area,  as 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated, 
except  as  specified  in  paragraphs  (d) 
and  (g)(2)  of  this  section:  (Copies  of  a 
map  depicting  this  area  are  available 
from  the  Regional  Director  upon 
request): 


Mid-Coast  Closure  Area 

Point 

N.  lat 

W.long. 

MCI 

42*30- 

(') 

MC2 

•..•■■•••••••■•■••■■■•••••■•• 

42*30- 

70*15' 

MC3 

■    4kaaaa**********aaa*    > 

42*40' 

70*15- 

MC4 

42*40- 

70*00' 

MC5 

43*00' 

70*00- 

MC6 

•••••■•••>•■•■•■••••■•■••••■■ 

43*0^ 

69*30' 

Point 

N.iaL 

W.lorv. 

MC7 

MC8 

MC9 „ 

43*15' 
43*15' 
(*) 

60*30' 
WOO' 
69*00' 

'  Massachusetts  shoreine. 
2  Maine  shoreine. 


(i)  Jeffreys  Ledge  Closure  Area.  (1)  For 
the  calendar  year  1997,  during  the 
period  May  1  through  May  31,  no 
fishing  vessel  or  person  on  a  fishing 
vessel  may  enter,  fish  in,  or  be  in,  and 
no  fishing  gear  capable  of  catching 
multispecies,  imless  otherwise  allowed 
in  this  part,  may  be  in,  the  area  known 
as  the  Jeffreys  Ledge  Closure  Area,  as 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated, 
except  as  specified  in  paragraphs  (d) 
and  (i)(2)  of  this  section  (copies  of  a 
map  depicting  this  area  are  available 
from  the  Regional  Director  upon 
request): 

Jeffreys  Ledge  Closure  area 


^  Maine  shoreline. 

(2)  Paragraph  (i)(l)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels  that  meet  the 
criteria  in  paragraph  (f)(2)(i),  (f)(2)(ii),  or 
(0(2)(iii)  of  this  section. 

5.  hi  §  648.87,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  648.87    SInic  glUnet  raquiremants  to 
reduce  hartMr  porpoise  takes. 

***** 

(b)*  *  • 

(1)  Mid-coast  Closure  Area,  (i)  From 
March  25  through  April  25  and  fiY)m 
September  15  through  December  31  of 
each  fishing  year,  the  restrictions  and 
requirements  specified  in  this  paragraph 
(b)  apply  to  the  Mid-coast  Closure  Area, 
as  defined  under  §  648.81(g)(1),  except 
as  provided  in  paragraph  (b)(l)(ii)  of 
this  section. 

(ii)  Sink  gillnet  vessels  subject  to  the 
restrictions  and  regulations  specified  in 
this  paragraph  (b)  may  fish  in  the  Mid- 
coast  Closure  Area,  as  defined  under 
§  648.81(g)(1),  fix>m  November  1  through 
December  31  of  each  fishing  year, 
provided  that  an  acoustic  deterrent 
device  ("pinger")  is  attached  at  the  end 
of  each  string  of  nets  and  at  the  bridle 
of  every  net  within  a  string  of  nets,  and 
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is  maintained  as  operational  and 
functioning.  Each  pinger,  when 
immersed  in  water,  must  broadcast  a 
lOkHz  ±  2kHz  sound  at  132  dB  ±  4dB 
re  1  micropascai  at  1  m.  This  sound 
must  last  300  milliseconds  and  repeat 
every  4  seconds. 


|FR  Doc.  96-27730  Filed  10-24-96;  4:44  pm] 
MLLMQ  OOOf  3S1«-22-W 


55770 


Proposed  Rules 


Fadaral  Registar 

Vol.  61,  No.  210 

Tuesday,  October  29,  1996 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participete  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  COMMUNICATIONS 

47CFRPart36 

[CC  Dodnt  No.  80-286;  FCC  90J-2] 

EstabllshiTMnt  of  a  Joint  Board 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  recommended 

decision. 

summary:  On  September  27, 1996,  the 
Federal-State  Joint  Board  in  CC  Docket 
No.  80-286  adopted  a  Recommended 
Decision  regarding  permanent  rules  for 
the  separation  of  the  expenses  assigned 
to  the  other  billing  and  collecting 
category  of  the  Commission's  rules 
(OB&C)  between  the  state  and  interstate 
jurisdictions.  ■  In  a  Notice  of  Proposed 
Rulemaking  released  May  15, 1995,^  the 
Commission  had  requested  that  the^oint 
Board  recommend  permanent  rules  that 
would  reflect  reasonable  principles  of 
cost  causation  and  would  not  be 
unnecessarily  biudensome  to 
implement  and  administer.  Through  its 
Recommended  Decision,  the  Joint  Board 
intended  to  assist  the  Commission  in 
formulating  permanent  rules  for  the 
jurisdictional  separation  of  OB&C 
expenses  that  satisfy  the  Commission's 
stated  goals  that  the  permanent  rules 
reflect  principles  of  cost  causation,  not 
be  unnecessarily  burdensome  to 
implement  and  administer,  be  simple  to 
audit,  and  be  certain  and  predictable  in 
their  eCfoct.' 

FOR  FURTHER  MFORMATION  OONTACT: 
Jon  Reel,  (202)  418-0872.  Common 
Carrier  Bureau,  Accounting  and  Audits 
Division. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
siunmary  of  the  Federal-State  Joint 


■  Amendment  of  Part  36  of  the  CommiMion's 
Rules  and  Ectahjishment  of  a  Joint  Board, 
Bacommended  Decision,  FCC  96)-2.  OC  Docket  No. 
80-286  (rel.  Sept  27, 1996). 

2  Amendment  of  Part  36  of  the  Commisaion's 
Rules  and  Establishment  of  a  Joint  Board,  Notice  of 
PropoMod  Rulemaking,  10  FCC  Red  7013.(1995) 
[Notice]. 

1  Aft>tic«,  10  FCC  Red  at  7015. 


Board  recommendation  to  the  Federal 
Communication  Cfmunission, 
Amendment  of  Part  36  of  the 
Commission's  Rules  and  Establishment 
of  a  Joint  Board.  Recommended 
Decision,  FCC  96J-2,  CC  Docket  No.  80- 
286,  adopted  and  released  September 
27, 1996.  This  action  was  initiated  by  a 
Notice  of  Proposed  Rulemaking  released 
May  15, 1995  (60  FR  30059).  The 
Commission  has  made  the  full  text  of 
the  Recommended  Decision  available 
for  inspection  and  copying  during 
normal  business  hours  in  the» 
Commission's  Reference  Center,  Room 
239, 1919  M  Street,  NW.,  Washington, 
DC  20554,  and  will  publish  it  in  tiie 
FCC  Record.  The  full  text  of  the 
Recommended  Decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service.  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037, 
telephone  number  (202)  857-3800. 

Summary  of  Recommended  Action: 
The  Recommended  Decision  of  the 
Federal-State  Joint  Board  in  CC  Docket 
No.  80-286  concerns  the  allocation  of 
OB&C  expenses  between  the  federal  and 
state  jurisdictions.  OB&C  expenses  are  ' 
the  expenses  incurred  by  inciunbent 
local  exchange  carriers  (ILECs)  in 
preparing  and  rendering  customer  bills 
and  in  accounting  for  revenues 
generated  by  those  bills.  Under  the 
recommended  permanent  rules,  OB&C 
expenses  would  be  allocated  equally 
among  local  exchange,  intrastate  toU, 
and  interstate  toll  service.  This 
allocation  woidd  result  in  allocating 
two-thirds  of  OB&C  expenses  to  the 
state  jurisdiction,  and  one  third  of 
OB&C  expenses  to  the  interstate 
jurisdiction.  ILECs  that  do  not  bill  for 
interexcfaange  carriers  will  allocate  five 
percent  of  OB&C  expenses  to  the 
interstate  jurisdiction  to  cover  the  cost 
of  billing  the  federal  Subscriber  Line 
Charge.  The  Joint  Board  found  that, 
because  OB&C  expenses  are  largely  joint 
and  common  expenses,  an  allocation 
procedure  based  on  usage  of  individual 
services  would  not  allocate  expenses 
more  accurately  than  a  fixed  allocation 
factor.  The  Joint  Board  therefore  gave 
great  weight  to  additional 
considerations  such  as  convenience  and 
predictability,  and  foimd  that  a  fixed- 
factor  method  of  allocation  best  satisfied 
those  considerations. 

2.  Recommendation  Clauses:  For  all 
the  reasons  discussed  in  this 


Recommended  Decision,  this  Federal 
State  Joint  Board  recommends,  pursuant 
to  Section  410(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  410(c),  that  the 
Federal  Communications  Commission 
amend  Part  36,  Subpart  D  of  the 
Commission's  Rules,  47  CFR  Part  36, 
Subpart  D. 

List  of  Sidijects  in  47  CFR  Part  36 

Communications  common  carriers, 
Jiuisdictional  separations  procedures. 
Reporting  and  recordkeeping 
requirements,  Telephone,  Universal 
System  of  Accoimts. 

Federal  Communications  Commission. 

WUliam  F.  Catoa, 

Acting  Secreta^. 

(FR  Doa  96-27684  Filed  10-28-96;  8:45  am] 

BiuMQ  cooE  sna-oi-p 

47  CFR  Parts  36  and  69 

[CC  Dodwt  No.  96^46;  DA  96-10;S] 

Common  Carriar  Buradu  Saaks  Furthar 
Commant  on  Spadfiic  Quaations 
Regarding  the  UnhrarBal  Sarvica  Notlca 
of  Proposed  Rulemaking 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  On  March  14, 1996,  (61  FR 
10499)  the  Commission  published  in  the 
Federal  Kegjater  a  notice  of  proposed 
rulemaking  regarding  the 
implementation  of  universal  service 
support  pursuant  to  section  254  in  the 
1996  Telecommunications  Act.  A  public 
notice,  which  was  released  by  the 
Common  Carrier  Bureau  on  July  3, 1996, 
sought  fiuther  comment  on  72  specific 
questions  regarding  the  universal 
service  notice  of  proposed  rulemaking. 
This  public  notice  extended  the 
comment  period  imtil  August  2, 1996. 
The  purpose  of  the  public  notice  was  to 
supplement  information  received  in 
response  to  the  universal  service  NPRM. 
DATES:  The  July  3,  1996,  public  notice 
extended  the  comment  period  until 
August  2, 1996. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
1919  M  St.,  N.W.,  Room  222, 
Washington,  DC  20554. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Astrid  Carlson,  Universal  Service 
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Branch.  Accounting  and  Audits 
Division.  Common  Carrier  Bureau,  at 
(202) 530-6023. 

SUPPtEMENTARY  MPOMMTKM:  Although 
the  Commission  received  hundreds  of 
comments  in  response  to  the  NPRM  in 
this  docket  released  March  8, 1996,  the 
Common  Carrier  Bureau  issued  a  public 
notice  in  order  to  supplement  the  record 
by  asking  for  comment  on  72  focused 
questions  involving  universal  service 
support  for  high  cost,  rural  and  insular 
areas,  support  for  schools,  libraries  and 
health  care  providers,  support  for  low 
income  individuals  and  administration 
of  the  support  mechanism. 

Federal  Conununicatioiu  Camminion. 

KathlMB  B.  Lavilz. 

Deputy  Bureau  Chief,  Coaunon  Carrier 

Bureau. 

(FR  Doc  96-26429  Filed  10-28-06;  8:45  am] 

WLUNQ  OQDC  •nS-SI-M 


47CFRPwts36and69 

[CC  Dodial  No.  M-46;  DA  M-10»«] 

Common  Carrier  Butmu  Soaks  Furtlior 
Commont  on  Cos!  Modols  Rsgarding 
ths  Unlvsrsai  Ssrvios  Nolloo  of 
Proposed  RulsmakJng 

AGCleSY:  Federal  Communications 

Commission. 

action:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  On  March  14.  1996,  (61  FR 
10499)  the  Commission  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  regarding  the 
implmnentation  of  universal  service 
support  pursuant  to  section  254  in  the 
1996  Telecommunications  Act.  A  public 
notice,  which  was  relea$^  by  the 
Common  Carrier  Bureau  on  luly  10, 
1996,  sought  comment  on  cost  models 
disciissed  in  the  universal  service  notice 
of  proposed  rulemaking.  This  public 
notice  extended  the  comment  period 
until  August  9, 1996.  The  purpose  of 
this  public  notice  was  to  supplement 
information  regarding  cost  models 
received  in  response  to  the  NPRM. 
DATES:  The  July  10. 1996.  public  notice 
extended  the  comment  period  until 
August  9. 1996. 

AODRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
1919  M  St.,  NW.  Room  222. 
Washington,  DC  20554. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Astrid  Carlson,  Universal  Service 
Branch,  Accounting  and  Audits 
EHvision,  Common  Carrier  Bureau,  at 
(202) 530-6023. 

SUPPI.EMENTARY  INFORMATION:  Although 
the  Commission  received  hundreds  of 


comments  in  respcmse  to  the  NPRM  in 
this  docket  released  March  8, 1996,  the 
Common  Carrier  Bureau  issued  a  Public 
Notice  in  order  to  supplement  the 
record  by  asking  for  additional 
comments  on  the  Benchmark  Cost 
Model,  the  Benchmark  Cost  Model  2. 
the  Hatfield  model  and  the  Cost  Proxy 
Model. 

Federal  Commuiiicationa  Oammiaslon. 
KalUMa  B.  Uvits, 

Deputy  Bureau  Chief,  Conunon  Carrier 
Bureau. 

IFR  Doc.  06-28430  Filed  10-28-06;  8:45  ami 
I  OOM  flns-tl-M 


47CFRPart73 

[MM  DoGkstlto.  M-S14: 


Quam 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Rolando  Manuntag  proposing  the 
allotment  of  Channel  286C  at  Dededo, 
Guam,  as  the  community's  first  local 
aural  transmission  service.  Channel 
286C  can  be  allotted  to  Dededo  in 
compliance  with  the  Commission's 
Tninimiim  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction  at  petitioner's 
requested  site.  The  coordinates  for 
Channel  286C  at  Dededo  are  North 
Latitude  13-29-01  and  East  Longitude 
144-49-29. 

DATES:  Comments  must  be  filed  on  or 
before  December  9, 1996  and  reply 
comments  on  or  before  December  24. 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  conunents  with  the 
FCC,  interested  parties  should  serve  the 
petitionee  at  its  counsel  or  consultant, 
as  follows:  Wayne  Coy,  Jr.,  Esq.,  Cohn 
and  Marks,  1333  New  Hampshire 
Avenue,  NW.,  Suite  600,  Washington, 
DC  20036-1573  (Counsel  for  Petitioner). 
FOR  FURTHER  MFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-214,  adopted  October  11, 1996,  and 
released  October  18, 1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Refarence  Center  (Room  239).  1919  M 
Street,  NW.,  Washington.  DC.  The 


complete  text  of  this  decision  may  also 
be  purchased  frtun  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc..  (202)  857- 
3800.  2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037. 

Provisians  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proccMBdings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Sdkjects  in  47  CFH  PsH  73 

Radio  broadcasting. 
Federal  Conununications  CommiMion. 
lohn  A.  KanMisos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  h4edia  Bureau. 

(FR  Doc.  06-27688  Filed  10-28-06;  8:45  am] 
■LUNO  ooDC  sn>-ai-^ 


47  CFR  Part  73 

[MM  Dodwt  No.  96-212 ,  RI4-M84] 

Radio  Broadcasting  Ssrvlcaa;  Portland 
and  Saaskja,  Orsgon 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Comjnission  requests 
comments  on  a  petition  filed  by  Radio 
Systems  of  Miami,  Inc.,  requesting  the 
substitution  of  Chamoel  254C1  for 
Channel  253C  at  Portland.  OR.  and  the 
modification  of  SUtion  KUPL-FM's 
license  to  specify  operation  on  the  lower 
class  channel,  llie  substitution  of 
channels  could  enable  Station  IGJPL- 
FM  to  relocate  its  transmitter  and 
eliminate  its  use  of  a  translator  station. 
To  accommodate  the  substitution  of 
channels  at  Portland,  the  petitioner  also 
requests  that  Channel  235A  or  Channel 
272A  be  substituted  for  Channel  255A  at 
Seaside,  OR,  and  the  construction 
permit  of  Sution  KULU(FM)  be 
modified  to  specify  the  alternate  Class  A 
channel.  Channel  254C1  can  be  allotted 
to  Portland  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restricticm  of  9.1  kilometers  (5.6  miles) 
west,  at  coordinates  45-30-58  NL;  122- 
43—59  WL,  to  accommodate  {Mtitioner's 


Foderal  Register  /  Vol.  61,  No.  210  /  Tuesday,  October  29,  1996  /  Proposed  Rules 


55781 


desired  transmitter  site.  Channels  235A 
and  272A  can  both  be  allotted  to 
Seaside  at  the  transmitter  site  set  forth 
in  SUtion  KULU(FM)'s  construction 
permit,  at  coordinates  45-54-35  NL; 
123-5&-07  WL,  which  is  10.1 
Idlcnneters  (6.3  miles)  south.  Canadian 
concurrence  in  the  alldtments  is 
required  since  both  commimities  are 
located  320  kilometers  [200  miles)  of  the 
U.S. -Canadian  border. 

DATES:  Comments  must  be  filed  on  or 
before  December  9, 1996.  and  reply 
comments  on  or  before  December  24. 
1996. 

ADDRESSES:  Federal  Communications 
CoTnmission.  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FOC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consiiltant, 
as  follows:  John  R.  Feore.  Jr.,  H. 
Anthony  Lehv,  Dow,  Lohnes  and 
Albertson,  P.L.L.C.,  1200  New 
Hampshire  Avenue,  N.W.,  Smte  800. 
Washington,  D.C.  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

8UPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rtde  Making,  MM  Docket 
No.96-212  ,  adopted  October  11, 1996, 
and  released  October  18, 199S.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Stieet,  N.W..  Suite  140, 
Washington.  D.C.  20037. 

Provisions  of  the  Regxilatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceiadings.  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Snblects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commiasioii. 

JahaAKanNMis, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Divisitm.  Mass  Media  Bureau. 

[FR  Doc  96-27680  Filed  10-28-06;  8:45  am] 
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47  CFR  Part  73 

[MM  Dockat  No.  96-123.  RM-8fl7q 

Radk)  Broadcaatinfl  Sarvloas; 
Tollahoma,  Tt 


AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Tri  Covmty 
Broadcasting  Company,  Inc.,  proposing 
the  allotment  of  Channel  296  A  at 
Tullahoma,  Teimessee,  as  the 
communify's  second  local  FM  service. 
Channel  296A  can  be  allotted  to 
Tullahoma  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.5  kilometers  (7.1  miles) 
west  in  order  to  avoid  short-spadng 
conflicts  with  the  licensed  sites  of 
Station  WSKZ(FM),  Channel  293C. 
Chattanooga.  Tennessee;  Station 
WBLG(FM),  Chaimel  296C2,  Smith  . 
Grove.  Kentucky  and  to  Station 
WQLT(FM)'s  construction  permit  for 
Channel  297C1,  Florence,  Alabama.  The 
coordinates  for  Channel  296A  at 
Tullahoma  are  35-20-55  and  86-20-13. 
DATES:  Comments  must  be  filed  on  or 
before  December  9, 1996,  and  reply 
comments  on  or  before  December  24, 
1996. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
In  addition  to  filing  comments  vtrith  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  joe  Brewer,  President,  Tri 
Coimty  Broadcasting  Company,  Inc., 
P.O.  Box  398,  Cowan,  Tennessee  37318 
(Petitioner). 

FOR  FURTHER  MFORMATION  CONTACT:  Pam 
Blimienthal.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEKENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
96-213,  adopted  Octt^r  11. 1996.  and 
released  October  18. 1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FOC's 
Reference  Center  (Room  239),  1919  M 
Stireet,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc..  (202)  857- 


3800,  2100  M  Street,  NW.  Suite  140. 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  a^ply  to 
this  proceeding. 

Members  of  the  public  should  note 
tha^  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

ListarSub)ect8in47CFRPart73  . 

Radio  Broadcasting. 
Federal  Communications  Commission. 
John  A.  Karausos. 

Chief,  Allocations  Branch  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  06-27690  Filed  10-28-06;  8:45  am) 
eauNO  oooc  tnt-«i-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphertc 
Administration 

50  CF(?  Part  424 
[I.D.  0602940] 

Endangered  and  Thraater>ed  Species; 
Extension  of  Putillc  Comment  Period 
on  the  Propoeed  Rule  to  List  West 
Coast  Steelhead  and  Notice  of  PutiHc 
Hearing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO<\A), 

Commerce. 

ACTION:  Proposed  rule;  extension  of 

public  comment  period  and  notice  of 

public  hearing. 

SUMMARY:  NMFS  is  extending  the  public 
comment  period  on  the  pro{}osed  rule  to 
list  several  Evolutionarily  Significant 
Units  (ESUs)  of  steelhead 
(Oncor/iynchus  mykiss].  NMFS  is  also 
aimouncing  details  of  an  additional 
public  hearing  in  Idaho.  This  will  allow 
additional  time  for  all  interested  parties 
to  submit  written  comments  on  the 
proposal  and  to  provide  information 
and  testimony  at  a  public  hearing. 
DATES:  The  comment  period,  which 
would  otherwise  close  on  November  7, 
1996,  has  been  extended  and  now  closes 
on  January  6, 1997.  A  public  hearing 
will  be  held  on  December  3, 1996,  6:30 
p.m.  to  9:30  p.m.,  Pocatello,  ID. 
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AOOMtSSES:  Written  comments  and 
materials  regarding  the  proposed  rule 
should  be  directed  to  Geith  Griffin. 
National  Marine  Hsheries  Servtoe.  525 
NE  Oregon  Street.  Suite  500.  Portland. 
OR  97232.  The  hearing  will  be  held  at 
Pocatello-Pocatello  City  Hall  -  Council 
Chambers.  911  N.  7th.  Pocatello.  ID 
83205. 

FOR  FUfmCR  ■JfOWHaTIOII  CONTACT: 
Garth  Griffin,  503-231-2005;  Craig 
Wingert.  310-080-4021:  or  MazU 
Nammack.  301-713-1401. 
SU^fLEMCNTAIIY  ■»OWiaTK)W;  On  August 
9. 1996.  ^4MFS  published  a  proposed 


rule  to  list  10  ESUs  (tf  west  coast 
steelhead  as  threatened  or  endangered 
under  the  Endangered  Spedas  Act 
(ESA)  (61  FR  41541).  Pidilic  comments 
were  solicited,  public  hearings  were 
announced  (61  FR  51398,  October  2. 
1996),  and  the  comment  period  was  set 
to  expire  on  November  7, 1996.  NMFS 
has  recently  received  several  requests 
for  further  opportunity  for  public  input, 
including  a  request  for  an  additional 
public  hearing  in  Idaho.  NMFS  is  keenly 
aware  of  the  public  interest  in  the  status 
ot  west  coast  steelhead.  Interested 
parties  will  have  opportunity  to  provide 


oral  and  written  testimony  at  the  public 
hearing.  This  hearing  will  be  physically 
accessible  to  people  with  disi^lities. 
Requests  for  sign  language 
interpretatian  or  other  auxiliary  aids 
should  be  directed  to  Matthew  Eagleton 
at  (503)  230-5433. 

DatacL  Octobor  23, 1996. 
yisphw  M.  Wasls. 

Acting  Director,  Office  ofProtectad  RoBourcm, 

National  Ktarine  Fishariet  Sarvioe. 

[FR  Doc  96-27728  Piled  10-2»-«e;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njies  that  are  appicable  to  the 
public.  Nodces  of  hearings  and  investigations, 
oo'^vniaee  meetings,  agency  decisions  and 
rulngs,  dologntiono  of  authority,  filing  of 
petitions  and  applcations  and  agency 
statements  of  organization  and  functions  are 
examples  of  documenis  appearing  in  this 
socDon. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  MarlMting  Servtca 

(DockstNo.TB-07-01] 

Public  Hearing  Regarding 
EatabUshmant  of  a  New  TotMCCO 
Auction  Market 

Notice  is  hereby  given  of  a  public 
hearing  regarding  an  application  to 
combine  the  Tabor  City  and  Whiteville. 
North  Carolina,  tobacco  markets. 

Date:  November  6. 1996. 

Tune:  9:00  a.m.  local  time. 

Place:  Dales  Family  Seafood  and 
Steakhouse.  100  701  Bypass,  Tabor  Qty. 
North  Carolina. 

Purpose:  To  hear  testimony  and  to 
receive  evidence  regarding  an 
application  for  tobacco  inspection  and 
price  support  services  to  a  new  market, 
which  woxild  be  a  consolidation  of  the 
currently  designated  markets  of  Tabor 
City  and  Whiteville,  North  Carolina. 
The  application  was  made  by  Donald  B. 
Watson,  H.B.  BufOdn,  Jr.,  and  Joey  E. 
Coleman,  warehousemen,  Tabor  City 
Tobacco  Market.  Tabor  City.  North 
Carolina;  and  Emory  Smith,  Dial  Gray,  . 
Jack  Cox,  Wayne  Miller,  J.T.  Smith  and 
J.D.  Gore,  warehousemen.  Whiteville 
Tobacco  Market.  Whiteville.  North 
Carolina. 

This  public  hearing  will  be  conducted 
pursuant  to  the  joint  policy  statement 
and  regulations  governing  the  extension 
of  tobacco  inspection  and  price  support 
services  to  new  markets  and  to 
additional  sales  on  designated  markets 
(7  CFk  §§  29.1  through  29.3).  issued 
tmder  the  Tobacco  Inspection  Act.  as 
amended  (7  U.S.C.  511  et  seq.)  and  the 
Commodity  Credit  Corporation  Charter 
Act,  as  amended  (15  U.S.C.  714  et  seq.). 

Dated:  October  24, 1996. 
Kauietfa  C  Qayton, 

Acting  Administrator. 

[FR  Doc.  96-27710  Filed  10-25-06;  8:45  am] 


Commodtty  Credit  Corporation 
DIaaater  Raaarva  Aaaiatance  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  is  aimouncing  the 
availability  of  assistance  under  the 
Disaster  Reserve  Assistance  Program  to 
relieve  the  distress  of  livestock 
producers  whose  production  of 
livestock  feed  has  been  adversely 
affected  by  natural  disasters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leona  Ditttis,  Director,  Emergency  and 
Noninsured  Assistance  Program 
Division,  Farm  Service  Agency,  United 
States  Department  of  Agriculture,  STOP 
0527.  P.O.  Box  2415.  Washington.  DC. 
20013-2415.  202-720-3168. 
8UPPI.EMENTARY  INFORMATION:  Piirsuant 
to  the  authority  set  forth  in  section 
813(c)  of  the  Agricultural  Act  of  1970, 
as  amended,  it  has  been  determined 
that: 

1.  Severe  and  prolonged  drought 
conditions  and  other  natural  disasters 
adversely  affecting  livestock  producers 
across  the  country  warrant 
implementing  a  Disaster  Reserve 
Assistance  Program  to  alleviate  the 
distress  caused  by  natural  disaster 
conditions. 

2.  Given  the  need  to  act  expeditiously, 
the  terms  and  conditions  setting  forth 
the  suspended  Emergency  Livestock 
Assistance  Program  in  7  CFR  Part  1439 
will  be  used  to  administer  the  Disaster 
Reserve  Assistance  Program.  The 
following  list  explains  how  the 
provisions  of  7  CFR  Part  1439  will  apply 
to  the  Disaster  Reserve  Assistance 
Program: 

Section  1439.1.  The  Disaster  Reserve 
Assistance  Program  shall  provide  feed 
assistance  to  livestock  owners  only  in  a 
county  where  a  livestock  feed 
emergency  has  been  determined  to  exist. 

Section  1439.2.  All  provisions  of  this 
section  are  applicable  to  the  Disaster 
Reserve  Assistance  Program. 

Section  1439.3.  For  the  Disaster 
Reserve  Assistance  Program,  feed 
available  means  the  owner's  current 
year  feed  production  available  anytime 
diuing  the  feeding  period.  Feeding 
period  means  for  aU  livestock  (except 
fish  for  food)  the  period  beginning  and 
ending  on  the  date  determined 
according  to  the  following  conditions. 


The  period  shall  begin  on:  (1)  the  first 
day  of  the  1996  crop  year  in  counties 
approved  and  contiguous  for  1995  or 
1996  Livestock  Feed  Program  and  in 
counties  in  which  natiiral  disaster 
conditions  existed  before  the  b^inning 
of  the  1996  crop  year,  if  natural  disaster 
conditions  are  continuing;  or  (2)  the 
date  the  producer  filed  an  application, 
for  progressive  natural  disaster,  siich  as 
drought,  in  counties  where  !he 
occurrence  began  or  became  apparent 
after  the  beginning  of  the  1996  *jrop 
year,  or  (3)  the  date  of  the  occurrence  for 
sudden  natural  disastws,  such  as 
tornados,  earthquakes,  etc.,  that 
occurred  after  the  beginning  of  the  1996 
crop  year. 

Section  1439.4  (a).  For  the  Disaster 
Reserve  Assistance  Program,  requests 
submitted  by  a  county  committee  for  a 
livestock  feed  emergency  determination, 
must  be  submitted  to  the  State 
committee  and  must  contain:  (1)  for 
coimties  approved  or  contiguous  to  an 
approved  couifty  for  1995  or  1996 
Livestock  Feed  Program:  (a)  a  report  of 
existing  feed  production  conditions,  and 
(b)  a  certification  by  the  coimty 
committee  and  a  State  committee 
representative,  of  continuii^  natural 
disaster  conditions;  (2)  for  ul  other 
counties:  (a)  a  County  Feed  Loss 
Assessment  Report,  Form  OCC-654;  (b) 
rainfall  data  by  month  expressed  in 
inches  and  percent  of  normal  for  the 
current  calendar  year  and  the  2  previous 
calendar  years  if  the  request  is  due  to 
the  occurrence  of  drought  or  excess 
moistiire;  and  (c)  a  report  of  an  on-site 
visit  by  the  coimty  committee  and  a 
State  committee  representative  stating 
existing  production  conditions. 

Section  1439.4  (b).  For  the  Disaster 
Reserve  Assistance  Program,  for  county 
requests  received  in  the  State  office  by 
July  19, 1996,  the  State  committee  shall 
make  a  determination  and  advise  the 
Deputy  Administrator  for  Farm 
Programs.  For  county  requests  received 
in  the  State  office  after  July  19, 1996,  the 
State  committee  shall  forward  the 
request  with  a  recommendation  of 
whether  the  request  should  be  approved 
to  the  Deputy  Administrator  for  Farm 
Programs. 

Section  1439.4  (c).  This  provision  is 
applicable  to  the  Disaster  Reserve 
Assistance  Program. 

Section  1439.4  (d).  For  the  Disaster 
Reserve  Assistance  Program,  owners  in 
any  county  contiguous  to  a  county  that 


55784 Federal  Ragater  /  Vol.  61,  No.  210  /  Tuesday.  October  29.  1996  /  Notices 


has  been  designated  as  a  livestock  feed 
emergency  county  under  the  Disaster 
Reserve  Assistance  Prognun  shall  not  be 
eligible  to  receive  assistance  unless  a 
livestock  feed  emergency  iias  been 
determined  to  exist  in  that  county. 

Section  1439.5  and  1439.6  (a)  and  (b). 
These  provisions  are  applicable  to  the 
Disaster  Reserve  Assistance  Program. 

Section  1439.6(c).  For  the  Disaster 
Reserve  Assistance  Program,  a  Form 
CX^C-652  appUcation  worksheet  and 
Form  CCC-651  contract  must  be  filed  at 
the  county  office  in  the  approved 
county. 

Section  1439.B(d)  (1)  and  (2).  These 
provisions  are  applicable  to  the  Disaster 
Reserve  Assistance  Program. 

Section  1439.6(d)(3).  For  the  Disaster 
Reserve  Assistance  Program,  owners  in 
a  coimty  contiguous  to  a  county  where 
a  livestock  feed  emergency  has  been 
determined  to  exist  may  not  file  for 
assistance  in  the  contiguous  county 
unless  a  livestock  feed  emergency  has 
been  determined  to  exist  in  that  county. 

Section  1439.6(e).  (f)  and  (g)(1).  These 
provisions  are  applicable  to  the  Disaster 
Reserve  Assistance  Pro-am. 

Section  1439.6(g)(2).  For  the  Disaster 
Reserve  Assistance  Program,  current 
crop  year  production  of  feed  available 
anytime  during  the  feeding  period 
including  any  grain  pledged  as 
collateral  for  a  Commodity  Credit 
Corporation  price  support  loan. 

Section  1439.6(g)  (3),  (4),  (5).  (6),  (7) 
and  (8).  These  provision  are  applicable 
to  the  Disaster  Reserve  Assistance 
Program. 

Section  1439.6(g)(9).  For  the  Disaster 
Reserve  Assistance  Program,  any 
donated  feed  received  during  the 
current  year  including  current  and  prior 
years  production  that  is  available 
anytime  during  the  feeding  period 
except  for  feed  grain  donated  by 
Commodity  Credit  Corporation  under 
the  Indian  Acute  Distress  Donation 
Program. 

SecUon  1439.6(g)  (10).  (11),  (12)  and 
(h)  (i)  and  (j).  Tliese  provisions  are 
applicable  to  the  Disaster  Reserve 
Assistance  Progreun. 

Section  1439.7.  1439.8  (a)  and  (b). 
These  provisions  are  appUcable  to  the 
Disaster  Reserve  Assistance  Program. 

SecUon  1439.8(c)(l)(i).  For  the 
Disaster  Reserve  Assistance  Program, 
Commodity  Credit  Corporation-owned 
fieed  grains  are  not  available  for  sale 
under  the  Disaster  Reserve  Assistance 
Program. 

Section  1439.8(c)(l)(ii).  This 
provision  is  applicable  to  the  Disaster 
Reserve  Assistance  Program. 

Section  1439.8(c)(1)  (lii).  For  the 
Disaster  Reserve  Assistance  Program. 
Commodity  Credit  Corporation-owned 


feed  grains  are  not  available  for 
donation. 

Section  1439.8(c)(2)(i).  For  the 
Disaster  Reserve  Assistance  Program, 
Commodity  Credit  Corporation-owned 
feed  grains  are  not  available  for  sale. 

Section  1439.8(c)(2)(u).  This 
provision  is  applicable  to  the  Disaster 
Reserve  Assistance  Program. 

Section  1439.8(c)(2)(ili).  For  the 
Disaster  Reserve  Assistance  Program, 
Commodity  Credit  Corporation-owned 
feed  grains  are  not  available  for 
donation  other  than  as  indicated  in  this 
notice. 

Section  1439.9(a).  For  the  Disaster 
Reserve  Assistance  Pro-am,  the  county 
office  shall  provide  payment  upon 
presentation  to  the  county  office,  by  the 
owner,  of  valid  livestock  feed  purchase 
receipts  and  after  the  owner  has  shown 
that  the  terms  and  conditions  of  the 
contract  have  been  met. 

Section  1439.9(b),  (c)  and  (d).  These 
provisions  are  appUcable  to  the  Disaster 
Reserve  Assistance  Program. 

Section  1439.9(e).  For  the  Disaster 
Reserve  Assistance  Program,  the  owners 
who  file  applications  shall  execute  a 
contract  for  the  feeding  period  for  which 
the  owner  is  eligible.  When  the  Disaster 
Reserve  Assistance  Program  authorized 
period  is  continued,  the  owner  must 
request,  in  writing,  that  the  feeding 
period  ending  date  remain  as  previously 
established  or  be  changed  to  one  of  the 
following:  (1)  the  ending  date  for 
implementation  of  the  Disaster  Reserve 
Assistance  Program  as  established  by 
the  Deputy  Administrator  for  Farm 
Programs:  or  (2)  any  date  after  the 
previously  established  date  but  prior  to 
the  ending  date  for  implementation  as 
established  by  the  Deputy  Administrator 
for  Farm  Programs. 

Section  1439.10(a).  For  the  Disaster 
Reserve  Assistance  Program,  owners 
who  filed  an  initial  application  prior  to 
the  termination  of  the  program  will  not 
be  eligible  to  file  subsequent 
applications  and  contracts.  Owners  may 
file  new  applications  if  the  Disaster 
Reserve  Assistance  Program  is 
continued. 

Section  1439.10(b).  This  provision  is 
inapplicable. 

Section  1439.11  through  24.  These 
provisions  are  applicable  to  the  Disaster 
Reserve  Assistance  Program. 

Section  1439.101  through  104.  These 
provisions  are  inapplicable. 

Section  1439.201  through  202.  These 
provisions  are  inapplicable. 

Section  1439.301.  This  provision  is 
applicable  to  the  Disaster  Reserve 
Assistance  Program. 

Section  1439.302(a).  For  the  Disaster 
Reserve  Assistance  Program,  an  owner 
of  eligible  livestock  who  has  submitted 


an  application  for  paitidpation  and  a 
contract  has  been  approved  by  a 
representative  of  Commodity  Credit 
Corporation  in  accordance  with  1439.1 
through  1439.25  of  this  part  shall 
receive  monetary  assistance  for  not 
ma^  than  30  percent  of  the  cost  of 
eli^ble  feed  purchased  by  the  owner 
not  to  exceed  the  monetary  amount 
stated  on  the  contract  provided  the 
owner  presents  evidence  of  the 
purchase  of  feed  to  the  approving 
official  at  any  time  during  the  terms  of 
the  contract. 

Section  1439.401  through  403.  These 
provisions  are  inapplicable. 

Section  1439.501  through  504.  These 
provisions  are  inapplicable. 

3.  Indian  Tribal  councils  that 
determine  acute  economic  distress 
exists  because  of  the  affects  of  a  natural 
disaster  on  reservation  lands  may 
request  donated  grain  for  needy 
members  according  to  requirements 
established  for  the  Indian  Acute  Distress 
Donation  Program  under  Executive 
Order  11336  and  Memorandum  of 
Understanding  No.  5  between  the 
Department  of  Agricuhure  and  the 
Department  of  the  Interior. 

4.  Based  on  the  above  determinations, 
the  Disaster  Reserve  Assistance  Program 
is  authorized  for  1096  crop  year  losses 
for  livestock  owners  who  are 
determined  eligible.  Producer 
apphcations,  for  existing  natural 
disasters,  must  be  received  in  county 
offices  that  have  been  approved  for  the 
Disaster  Reserve  Assistance  Program  by 
the  date  annoimced  by  CCC.  Such  date 
is  on  file  in  each  county  Farm  Service 
Agency  office.  Program  payments  will 
be  contingent  on  the  availabiUty  of  CCC 
funds. 

Signed  at  Washington,  DC,  on  October  23, 
1996. 

Bnioa  R.  Waber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[PR  Doc.  96-27666  Filed  10-26-96;  8:45  am] 

■NjJNQOoof  Mie-es-p 


Forest  Service 

Huckleberry  Land  Exchange  With 
Weyerttaeuser  Company,  ML  Baker- 
Snoqualrale  National  ForeeL  Skagit. 
Snohmoish,  King,  Lewis,  and  Perce 
Counties,  Washington 

agency:  Forest  Service,  USDA. 
ACnON:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  On  )uly  14. 1995.  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the 
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Huckleberry  Land  Exchange  with 
Weyerhaeuser  Company  was  published 
in  the  Federal  Register  (60  FR  36257). 
This  notice  annoimced  the  responsible 
official  as  Wendy  M.  Herrett,  Director  of 
Recreation,  Lands,  and  Mineral 
Resources,  Pacific  Northwest  Region. 
The  respcmsibility  for  this  Huckleberry 
Land  Exchange  EIS  and  decision  has 
been  delegated  to  the  Forest  Supervisor 
of  the  Mt.  Baker-Snoqualmie  National 
Forest. 
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FOA  RmTHER  SlfORMATUN  CONTACT: 
Vicky  Maggiora,  Regional  Exchange 
Program  Manager,  333  S.W.  First 
Avenue,  P.O.  Box  3623,  Portland, 
Oregon  97208-3623  phone  503-326- 
6652. 

Dated:  October  22, 1996. 

Wsody  M.  Heriiett, 

Director.  Recreation,  Lands,  and  Mineral 
Resources. 

(FR  Doc.  96-27674  Filed  10-28-96;  8:45  am) 
MUWQ  COOE  Mt«-ll-M 


Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Proposed  collection;  comments 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Redu€:tiob  Act  of  1995,  this    • 
notice  avnounces  the  Rural  Housing 
Service's  (RHS)  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
Complaints  and  Compensation  for 
Construction  Defects. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  30, 1996  to  be 
assured  of  consideration. 
FOR  FURT»CR  INFORMATION  CONTACT: 
Michael  Colbert,  Senior  Loan  Specialist, 
Single  Family  Housing  Processing 
Division,  RHS,  US  Department  of 
Agriculture,  STOP  0783, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0783, 
Telephone  (202)  690-3832. 

SUPPLEMENTARY  INFORMATION: 

Title:  FmHA  Instruction  1924-F, 
"Complaints  and  Compensation  for 
Construction  Defects". 

OMB  Number:  0575-0082. 

Expiration  Date  of  Approval:  March 
31,  1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Complaints  and 
Compensation  for  Construction  Defects 


program  under  Section  509(c)  of  Title  V 
of  the  Housing  Act  of  1949,  as  amended, 
provides  eligible  persons  who  have 
,  StnictuFal  Defects  the  oppoitunity  to 
correct  their  problems.  Sbuctural 
Defects  are  defects  in  the  dwelling, 
installation  of  a  manufactured  home 
(imit),  or  a  related  facility  or  a 
deficiency  in  the  site  or  site 
development  which  directly  and 
significantly  reduces  the  useful  life, 
hahitability  or  integrity  of  the  dwelling 
or  unit.  The  defect  may  be  due  to  bulty 
material,  poor  workmanship,  or  latent 
causes  that  existed  when  the  dwelling 
or  unit  was  constructed.  The  period  in 
which  taplace  a  claim  for  a  defect  is 
within  18  months  after  the  date  that 
financial  assistance  was  granted.  If  the 
defect  is  determined  to  be  structural  and 
is  covered  by  the  builders/dealers- 
contractor's  warranty,  the  contractor  is 
expected  to  correct  the  defect.  If  the 
contractor  caimo!  or  will  not  correct  the 
defect,  the  borrower  may  be 
compensated  for  having  the  defect 
corrected,  under  the  Complaints  and 
Compensation  for  Construction  Defects 
program.  Provisions  of  this  subpiart  do 
not  apply  to  dwellings  financed  with 
guaranteed  section  502  locms. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  averse  .28  hours  per 
response. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
5,000 

Estimated  Number  of  Responses  per 
Respondent:  1.06 

Estimated  Total  Annual  Burden  on 
Respondents:  1,500  hours. 

Copies  of  this  information  collection 
can  be  obtained  bom  Johnnie  Anderson, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  720- 
9735. 

Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RHS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RHS's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  methodology 
and  assumptions  used;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


Comments  may  be  sent  to  Johnnie 
Anderson,  Regulations  and  Paperwork 
Management  Division,  US  Department 
of  Agriculture,  Rural  Development, 
STOP  0743, 1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
0743.  All  responses  to  this  notice  will 
be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  October  15. 1996. 
)anE.<Sludliiini, 

Acting  Administrator,  Rural  Housing  Service. 
[FR  Doc  96-27725  Filed  10-28-^96;  8:45  am) 
muMta  ococ  »4io-xv-u 


ARCHUECrURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Architectiual  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  D.C.  on  Tuesday, 
Wednesday,  and  Tliursday,  November 
12-14, 1996  at  the  times  and  location 
noted  below. 

DATES:  The  schedule  of  events  is  as 
follows: 

Tuesday,  November  12,  1996 

9:00-Noon  ADAAG  Review 

Pres«itation 
1:30-3:15  PM  ADAAG  Review 

Presentation  (continued) 
3:30-5:00  PM  Technical  Programs 

Committee 

Wednesday,  November  13,  1996 

9:0Q-Noon  Committee  on  the  Whole 

(Closed  Meeting) 
1:30-3:30  PM  Board  Meeting 

Thursday,  November  14,  1996 

8:30-11:00  AM  Ad  Hoc  Conunittee  on 

Bylaws  and  Statutory  Review 
ADDRESSES:  The  meetings  will  be  held 
at:  Marriott  at  Metro  Center,  775  12th 
Street,  N.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
RofFee,  Executive  Director,  (202)  272- 
5434  ext.  14  (voicej  and  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 
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•  Approval  of  the  Minutes  of  the 
Septemlwr  1 1  Board  Meeting. 

•  Committee  of  the  Whole  Report. 

•  Technical  Programs  Committee 
Report. 

•  Ad  Hoc  Committee  on  Bylaws  and 
Statutory  Review  Report. 

•  Telecommunications  Access 
Advisory  Committee  Report. 

•  Play  Facilities  Regulatory 
Negotiation  Committee  Report. 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Lawnncs  W.  Raflaa. 
Executive  Director. 

|FR  Doc.  96-27732  Filad  10-2»-«e;  8:45  ua] 
MLUNQ  COM  tlM-SI-r 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Survey  of  U.S.  Chemical  Industry  to 
Enaure  Compliance  WNti  the 
ProvMona  of  the  Ctiemicai  Weepone 
Convention 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Fecferal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  30. 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Clearance  Officer, 
Department  of  Commerce,  Room  5327. 
14th  and  Constitution  Avenue,  NW, 
Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker,  U.S.  Dept. 
of  Commerce.  14th  k  Constitution  Ave., 
NW.  room  677.  Washington.  DC.  20230. 

SUPPI.EMENTARY  INFORMATKM: 

L  Abstract 

The  information  that  will  be  collected 
by  this  survey  is  necessary  to  ensure 
that  the  U.S.  is  in  compliance  with 
certain  provisions  of  the  Chemical 
Weapons  Convention  (CWC).  The  CWC 


is  a  multilateral  arms  control  treaty  that 
seeks  to  achieve  an  intematicHial  ban  on 
chemical  weapons.  The  CWC  was 
signed  by  the  U.S.  in  Paris  on  January 
13.  1993.  and  was  submitted  by 
President  Clinton  to  the  U.S.  Senate  on 
November  23. 1993.  for  its  advice  and 
consent  to  ratification.  The  CWC 
prohibits,  inter  alia,  the  use, 
development,  production,  acquisition. 
stockpiUng,  retention,  and  direct  or 
indirect  transfer  of  chemical  weapons. 

n.  Method  of  CoUection 

Written  survey. 

m.  Data 

OhW  Number:  0694-xxxx. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Time  Per  Response:  3  hours 
per  response. 

Estimated  Total  Annual  Burden 
Hours:  120. 

Estimated  Total  Aiitiual  Cost:  $4,320. 
IV.  Request  for  CominentB 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection;  ' 
they  will  also  become  a  matter  of  public 
record. 

Dated:  October  22. 1996. 
Linda  EngaliiMier. 

Acting  Departmental  Forms  Clearance 

Officer.  Office  of  Management  and 

Organization. 

IFR  Doc  96-27667  Filed  10-2&-96;  8:45  ami 

BILLINQ  COOC  M1».OT-P 


International  Trade  Administration 
[A-633-80q 

Certain  Forged  Stalnleas  Steal  Flanges 
From  India;  Notice  of  Termination  of 
Antidumping  Duty  Administrative 

FvwVMW 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  March  19, 1996.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Rflgistar  (61  UR  11184)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  fivm  India, 
covering  the  period  F^niary  1. 1995, 
through  January  3l.  1996.  and  one 
manufacturer/exporter  of  the  subject 
merchandise.  Aicai  Impex  Ltd.  (AJcai). 
This  review  has  now  been  terminated  as 
a  result  of  the  withdrawal  of  the  request 
for  administrative  review  by  the 
interested  party. 

EFFECTIVE  DATE:  October  29.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  IGlliam  or  John  Kugelman.  AD/ 
CVD  Enforcement.  Croup  m.  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  D.C.  20230, 
telephone  (202)  482-2704  or  482-0649. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  29. 1996.  we  received  a 
request  from  Akai  to  conduct  an 
administrative  review  pursuant  to 
section  353.22(a)  of  the  Department's 
regulations.  No  other  interested  party 
requested  this  review.  On  March  19, 
1996.  we  published  in  the  Federal 
Register  (61  FR  11184)  the  notice  of 
initiation  of  administrative  review.  On 
October  8. 1996.  Akai  vtrithdrew  its 
request  for  an  administrative  review. 

Termination  of  Review 

The  Department's  regulations,  at  19 
CFR  353.22(a)(5)(1994).  state  that  "the 
Secretary  may  permit  a  party  that 
requests  a  review  under  paragraph  (a)  of 
this  section  to  withdraw  the  request  not 
later  than  90  days  after  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review.  The  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so." 
No  interested  party  other  than  Akai 
requested  this  review,  and  the  review  is 
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•till  at  a  relatively  early  stage.  In  light 
of  these  facts,  completkig  this  review 
would  plsoe  an  imneoassaiy  burden  on 
the  parties  and  the  Depaitment 
TlioefMe,  we  have  datennined  that  it  is 
rBssoDsble  to  allow  Akai  to  withdraw  its 
request  fior  review.  See  Steel  Wire  Rope 
From  Japan;  Partial  Termination  of 
Antidumping  Duty  Administrative 
Reviews,  56  FR  41118  (August  19, 
1991).  Accordingly,  the  Department  is 
terminating  this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
respoBsilHlity  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  Section 
353.34(d)  of  the  Department's 
regulations.  Timely  written  notification 
ofthe  return  or  destruction  of  APO 
materials,  or  conversion  to  judicial 
protective  order,  is  hoeby  requested. 
Failure  to  comply  with  this  regulations 
and  terms  of  an  APO  is  a  sanctianable 
violation. 

We  will  iasae  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

This  notice  is  published  in 
acowdance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C  1678)  and  19  CFR  353.22(a)(5). 
Jeeaye  A.  Spelnei. 

Deputy  Assistant  Secntary  Enforcement 
Croup  m. 

[FR  Doc.  96-27627  Piled  10-28-06;  8:45  am] 
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Piaciaiun  Mesaufsmant  Qianta 

AQENCY:  National  Institute  of  Standards 
sad  Technology,  Commerce. 
ACTION:  Notice. 


t:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
National  Institute  of  Standards  and 
Tedmology  (NIST)  is  continuing  a 
program  of  research  grants,  fbn^lly 
titled  Precision  Measurement  (kants,  to 
fKnihy  members  of  U.S.  imiversities  or 
colleges  for  significant,  {wimarily 
experimental  research,  in  the  field  of 
fundamental  meesurament  or  the 
determination  of  fundamental  constants. 
Applicants  must  submit  an  abfanviated 
proposal  for  preliminary  scieaning: 
Based  on  the  merit  of  the  abbreviated 
proposal,  applicants  will  be  advised 
whethw  a  liul  pn^Kwal  should  be 
submitted. 


DATES:  Abbreviated  proposab  must  be 
received  at  the  address  listed  below  no 
later  than  5  pan.  EST  on  February  3, 
1997.  The  semi-finalists  will  be  notified 
of  their  sUtus  by  March  24. 1997,  and 
wrill  be  requested  to  submit  their  full 
proposals  to  NIST  by  5  pan.  EDT  on 
May  9, 1997.  Selection  ofthe  awards 
will  be  made  in  August  1997. 
AKIRCIICI.  Applicants  are  requested  to 
submit  an  ablnvviated  proposal  (original 
and  two  (2)  signed  copies),  using 
Standard  Form  424  (Rev.  4/92)  with  a 
deeciiptian  of  their  proposed  work  of  no 
mace  man  five  (5)  double  spaced  pages. 
Standard  From  424A(4-92)  and  424B(4- 
92)  are  also  required.  Copies  should  be 
sent  to  the  following  addrees:  Dr.  Bany 
N.  Taylor.  Chairman,  NIST  Precisian 
Measurement  Ckants  Committee, 
Building  245,  Room  C229,  Natimial 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-0001. 
FOR  FURTHER  aiTOWIIATION  CONTACT: 
Technical  questions  concerning  the 
NIST  Precision  Measurement  Grants 
Program  may  be  directed  to  the  above 
address  ta  call  Dr.  Taylw  at  (301)  975- 
4220.  Prospective  applicants  with 
general  questicHis  may  contact  Dr. 
Taylor  beftwe  preparing  their 
abbreviated  prc9>osaL  Specific  inquiries 
as  to  the  usefiilness  or  merit  of  any 
particular  project  or  other  specific 
inquiries  that  deal  with  evaluation 
criteria  can  potentially  impede  the 
competitive  selectian  process  and, 
therefore,  caimot  be  answered. 

A4ministrativB  que^ons  amceming 
the  NIST  Precision  Measurement  Grants 
Program  may  be  directed  to  the  Ckants 
Office  at  (301)  975-6329.  Written 
inquiries  should  be  forwarded  to  the 
following  address:  Grants  Office, 
Acqiiisitian  and  Assistance  Divisi<Hi, 
Building  301,  Room  B129,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-0001. 

SUPn-EMENTARV  MFOfMIATION 

Catalog  of  Federal  Domestic 
Assistance  Name  and  Number 
Measurement  and  Engineering  Research 
and  Standards;  11.809. 

Aiahatitj  As  authorized  by  Section  2  of 
the  Act  of  March  3. 1901  as  amended  (15 
U.S.C  272(bK2)  and  (cH3).  NIST  conduct, 
diracdy  and  •uppoct*  through  grants  and 
ooopeiative  agrBoments.  a  basic  and  applied 
raaaBTch  program  in  the  ganaral  area  of 
fundamental  measurement  and  the 
detannination  of  fundamental  constanti  of 
nature.  The  annual  budget  fat  Predsioc 
Maasuremant  Grants  is  approximately 
$300,00a  Because  of  tlw  cammimwnU  for 
tlie  suppcvt  of  muki-year  programs,  rally  a 
portion  of  the  budget  is  a^wilable  to  initiate 
new  programs  in  any  ooa  year.  The  issuance 
of  afuvards  is  cootingMit  upon  availability  of 


funding.  As  part  of  this  1 
since  1970  NIST  lias  awaided  PiecirtDa 
MaasursnwBt  Gnats  to  faculty  BModian  of 
U.S.  univMrtties  and  ooUagss  far  significant 
primarily  experimsBtal  raaaardi  in  the  fMd 
nf  fiinilsTnantal  maasiiiemsiil  la  the 
dataimination  of  fundamaBtal  rw«»M«Mt» 

Award  Period:  NIST  is  now  accepting 
applications  for  two  new  grants  in  the 
amount  of  $50,000  per  year  to  be 
awarded  for  the  period  October  1. 1997. 
through  September  30, 1996  (fiscal  year 
1998).  Each  grant  may  be  renewed  for 
up  to  two  additional  years;  however, 
future  or  continued  funding  wiU  be  at 
the  discretion  of  NIST  based  on  sudi 
factors  as  satisfactory  poformanoe  and 
the  availability  of  funds. 

Program  Description:  NIST  spaoaars 
xthese  grants  to  encourage  basic, 
measurement-related  research  in  U.S. 
imiversities  and  colleges  and  to  foster 
contacts  betweoi  NfiST  scientists  and 
those  faculty  members  of  U.S.  academic 
institutions  who  are  actively  engaged  in 
such  woriL  Hie  PrecisiaD  MeasureoMnt 
Grants  are  also  intended  to  make  it 
possible  fcHT  such  faculty  m«nbers  to 
pursue  new,  fundamental  measurement 
ideas  for  which  othw  sources  of  support 
may  be  difficult  to  find. 

Matching  Requirements:  The 
Precision  Measurement  Grant  Program 
does  not  involve  the  payment  of  any 
matching  funds  and  does  not  directly 
afiisct  any  state  or  local  government 

Research  Topics:  There  is  some 
latitude  in  the  kind  of  research  projects 
that  will  be  considered  for  support 
tmder  the  Precision  Measurement 
Grants  Program.  The  key  requirement  is 
that  they  are  consistent  with  NISTs 
mission  in  the  field  of  basic 
measurement  science,  for  example: 

(1)  Experimental  and  theoretical 
studies  of  fundamental  physical 
phenomena  wbdch  test  Uie  basic  laws  of 
physics  or  which  may  lead  to  new  or 
improved  fundamental  measurement 
methods  and  standards. 

(2)  The  determination  of  impcvtant 
fundamental  physical  constants. 

(3)  The  developmoit  of  new  standards 
for  physical  measurement  of  the  highest 
possible  precision  and  accuracy. 

In  gmieral,  propiwals  for  experimental 
research  will  be  given  preference  over 
proposals  for  theoretical  research 
because  of  the  greater  expense  of 
experimental  work.  Proposals  from 
workers  at  the  assistant  and  associate 
professor  level  who  have  some  record  of 
accomplishment  are  especially 
encouraged  in  view  of  the  comparative 
difficulty  aspiring  researchers  have  in 
obtaininfi  funds. 

Typicai  projects  which  have  beoa 
funded  throu^  the  NIST  Precision 
Measurement  Grants  Program  include: 
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"Fine-Stnictiire  constant 
determination  using  precision  Stark 
spectroscopy,"  Michael  G.  Littman, 
Princeton  University. 

"Eotviie  experiment-cryogenic 
version."  D.F.  Bartlett.  University  of 
Colorado. 

"A  test  of  local  Lorentz  invaiiance 
using  polarized  2>Ne  nuclei."  T.E. 
Chupp.  Harvard  University. 

"A  new  method  to  searoi  for  an 
electric  dipole  moment  of  the  electron." 
L.R.  Hunter,  Amherst  College. 

"High  precision  timing  of  millisecond 
pulsars,"  D.R.  Stinebring,  Princeton 
University. 

"Precision  optical  sectroscopy  of 
positronium."  S.  Chu.  Stanford 
University. 

"Spectroscopy  of  Francium:  Towards 
a  precise  parity  non-conservation 
measurement  In  a  laser  trap."  L.  Orozco. 
State  University  of  New  Yotk  at  Stony 
Brook. 

"Mf^iurement  of  the  magnetically- 
induced  birefringence  of  the  vacuuim," 
S.A.  Lee.  Colorado  State  University. 

Eligibility:  Eligible  applicants  under 
the  Precision  Measurement  Grants 
Program  are  limited  to  U.S.  universities 
and  colleges. 

Selection  Procedure:  To  simplify  the 
proposal  writing  and  evaluation 
process,  the  following  selection 
procedure  will  be  used: 

On  the  basis  of  the  abbreviated 
proposals,  four  to  eight  semifinalist 
candidates  will  be  selected  by  the  NIST 
Precision  Measurements  Grants 
Conmiittee  and  the  Outside  Review 
Committee  and  requested  to  submit  full 
proposals.  The  same  committees  will 
evaluate  the  detailed  proposals,  and  on 
the  basis  of  their  evaluation,  the  two 
grantees  for  fiscal  year  1998  will  be 
selected. 

Evaluation  Criteria:  The  criteria  to  be 
used  in  evaluating  the  preapplication 
proposals  and  full  proposals  include: 

1.  Importance  of  the  proposed 
research  to  science— does  it  have  the 
potential  of  answering  some  currently 
pressing  question  or  of  opening  up  a 
whole  new  area  of  activity? 

2.  The  relationship  of  the  proposed 
research  to  measurement  science — is 
there  a  possibility  that  it  will  lead  to  a 
new  or  improved  fundamental 
measurement  method  or  to  a  better 
understanding  of  important,  but  already 
existing,  measurement  methods  or 
physical  standards? 

3.  The  feasibihty  of  the  research — is  it 
likely  that  significant  progress  can  be 
made  in  a  three  year  time  period  with 
the  funds  and  persoimel  available? 

4.  The  past  accomplishments  of  the 
applicant — is  the  quality  of  the  research 
previously  carried  out  by  the 


prospective  grantee  such  that  there  it  a 
nigh  probabiUty  that  the  proposed 
research  will  be  successfully  canied 
out? 

Each  of  these  fBCtors  is  given  equal 
weight  in  the  selection  process. 

Paperwork  Reduction  Act:  The 
Standard  Forms  424.  424A.  424B,  and 
LLL  mentioned  in  this  notice  are  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  and  have  been  cleared  by 
the  Office  of  Management  and  Budget 
(OMB)  under  control  numbers  0348- 
0043.  0348-0044,  0348-0040.  and  0348- 
0046. 

AppUcatkm  Kit:  An  application  kit. 
containing  all  required  application 
forms  and  certifications,  is  available  by 
calling  Michelle  Hane.  NIST  Precision 
Measurement  Grants  Committee,  (301) 
975-^397.  An  application  kit  includes 
the  following: 
SF-424  (Rev  4/02)— Application  for 

Federal  Assistance 
SF-424A  (REV  4/92>— Budget 

Information — Non-Construction 

Programs 
SF-424B  (REV  4/92)— Assurances— 

Non-Qmstruction  Programs 
CD-511  (7/91) — Certification  Regarding 

Debarment,  Suspension,  and  Other 

Responsibility  Matters:  Drug-Free 

Woriiplace  Requirements  and 

Lobbying 
CI>-512  (7/91)— Certification  Regarding 

Debarment,  Suspension.  Ineligibility 

and  Volimtary  Exclusions — Lower 

Tier  Covered  Transactions  and 

Lobbying 
SF-LLL — Oiscloeure  of  Lobbying 

Activities 

Additional  ReqairaoMnls 

Past  Performance:  Unsatisfiactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

Preaward  Activities:  AppUcants  that 
incur  any  costs  prior  to  an  award  being 
made  do  so  solely  at  their  own  risk  of 
not  being  reimbursed  by  the 
Government.  Applicants  are  also  hereby 
notified  that  notwithstanding  any  verbal 
assurance  that  they  may  have  received, 
there  is  no  obligation  on  the  i>art  of  DoC 
to  cover  pre-award  costs. 

Primary  Application  Certification:  All 
primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment.  Suspension  and 
Other  Responsibility  Matters:  Drug-Free 
Workplace  Requirements  and 
Lobbying."  and  the  following 
explanations  must  be  provided: 

1 .  Nonprocurement  Debarment  and 
Suspension:  Prospective  participants  (as 
defined  at  15  CFR  Part  26.  Section  105) 
are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 


Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Workplace:  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  60S) 
an  subject  to  15  CFR  Part  26.  Subpart 
F,  "Govemmentwide  Requirements  fior 
I^uig-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies: 

3.  Anti-Lobbying:  Persons  (as  defined 
at  15  CFR  Part  28.  Section  105)  are 
sub)ect  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  sreater,  and 

4.  Anti-Lobbying  Disclosure:  Any 
applicant  that  has  been  paid  or  will  pay 
for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  as  required  under 
15  CFR  Part  28.  Appendix  B. 

5.  Lower  Tier  Certifications:  Grant 
recipients  shall  req\iire  applicants/ 
bidoers  for  subgrants.  contacts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension.  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CI>-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DoC.  SF-LLL  submitted  by  any  tier 
recipient  or  subredpient  should  be 
submitted  to  DoC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Name  Check  Reviews:  All  for-profit 
and  nonprofit  applicants  will  be  subject 
to  a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  ¥vith  the 
appUcant  have  been  convicted  of  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  prejury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  managnnent  honesty  or 
financial  integrity. 

Excutive  Order  Statement:  This 
funding  notice  was  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

False  Statements:  Applicants  are 
reminded  that  a  false  statement  on  an 
appUcation  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
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possible  punishment  by  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 

Delinquent  Federal  Debts:  No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either 

1.  loe  delinquent  account  is  paid  in 
full: 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

No  Obligation  for  Future  Fundmg:  If 
an  application  is  accepted  for  funding, 
DoC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
%Yith  that  award.  Renewal  of  an  award, 
increased  funding,  or  extending  the 
period  of  performance  is  at  the  total 
discretion  of  NIST. 

Federal  Policies  and  Procedures: 
Recipients  and  subredpients  undw  the 
Precision  Measurement  Grants  Program 
are  subject  to  all  Federal  laws  and 
Federal  and  Departmental  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 
The  Precision  Measurement  Qants 
Program  does  not  dirBc:tly  affect  any 
state  or  local  government.  Applications 
under  this  progmn  are  not  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Purchase  of  American-Made 
Equipment  and  Products:  Applicants 
are  hereby  notified  that  they  are 
encouraged,  to  the  greatest  practicable 
extent,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program. 

Iiidirect  Costs:  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effiective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

Dated:  October  22, 1996. 
Samuel  KraaMT, 
Associate  Dinctor. 

(FR  Doc.  96-27706  PUed  10-28-46;  8:45  am] 
aauNQ  coot  mio-is-m 


National  Ooaanic  and  Atnoapharlc 
Adminlatratlon 

PJ>.  102196O] 

Quif  of  Mexico  Flah^ry  Management 
Council;  Public  MaaUng 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Ocaenic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  Mdll 
convene  a  public  meeting  fA  the  Reef 
Fish  Stock  Assessment  Panel. 

'DATES:  The  meeting  will  begin  at  1:30 
p.m.  on  November  18, 1996,  and  will 
conclude  at  S.'OO  p.m.  on  November  20, 
1996. 

ADDRESSES:  The  meeting  will  be  held  at 
the  NMFS  Southeast  Fisheries  Sdenoe 
CeiUer,  75  Virginia  Beach  Drive,  Miami, 
FL. 

FOR  FURTHER  MIF0RMAT10N  CONTACT: 
Steve  Atran,  Population  Dynamics 
Statistician;  telephone:  813-228-2815. 

SUPPLEMENTARY  INFO»IAT10N:  The  Reef 
Fish  Stock  Assessment  Panel  will 
review  a  new  stock  assessment  for 
vermilion  snapper,  an  update  to  the 
1995  stock  assessment  for  red  snapper, 
and  available  biological  information  and 
landings  data  for  amberjack  species.  For 
red  snapper,  the  panel  will  recommend 
a  range  of  allow^le  biological  catch 
(ABC)  which  is  consistent  vtrith  a 
rebuilding  schedule  for  this  stock.  For 
the  other  species,  the  panel  may 
recommend  an  ABC  range  if  there  is 
sufficient^iological  information 
available  to  determine  an  ABC  range  for 
achieving  optimum  yield,  or  they  may 
identify  ftiture  research  needs. 

Under  the  Reef  Fish  Fishery 
Management  Plan's  framework 
procedure  for  setting  total  allowable 
catch  (TAG),  the  Council  may 
implement  through  a  regulatory 
amendment,  for  species  where  an  ABC 
range  has  been  specified,  a  TAG  which 
is  allocated  between  the  recreational 
and  commercial  sectors,  and  quotas,  bag 
limits,  size  limits,  and  other  meastues 
needed  to  attain  TAG.  If  an  ABC  range 
and  TAG  is  not  specified,  the  Council 
must  use  the  more  lengthy  plan 
amendment  process  to  implement  any 
changes  to  management  measures. 

Special  Acomunodatkms 

This  meeting  is  phjrsically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Coimdl  (see 
ADDRESSES)  by  November  11, 1996. 

Dated:  October  22, 1996. 


PJ}.  1028868] 


Acting  Directm,  Office  of  Sustainable 
FisherKS.  National  Marine  Fisheries  Service. 
(FR  Doc  96-27729  FUed  10-28-96;  8:45  am] 


AQENCV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmosphoic  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  en  appUcation  fw 

modification  2  to  enhancement  permit 

895  (P504D). 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Army  Corps  of  En^neers  in 
Walla  Walla.  WA  (Corps)  has  applied  in 
due  form  for  a  modification  to  a  permit 
that  authorizes  takes  of  endangered  and 
threatoiad  anadromous  fish  for  the 
ptirpose  of  enhancement 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  November 
29. 1996. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401):  and 

Enviromnental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500,  Portland,  CK<  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  The  Corps 
requests  a  modification  to  a  permit 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

The  Corps  requests  modification  2  to 
enhancement  permit  895  for  an  increase 
in  the  annual  indirect  take  of  adult, 
threatened,  Snake  River  Ml  chinook 
salmon  [Oncorhynchus  tshawytscha) 
associated  with  the  juvenile  fiish 
transportation  facilities  at  four 
hydroelectric  projects  on  the  Snake  and 
Columbia  Rivers  in  the  Pacific 
Northwest  (Lower  Granite,  Little  Goose, 
Lo%ver  Monumental,  and  McNary 
Dams).  Permit  895  authorizes  annual 
takes  of  adult  and  juvenile,  endangered. 
Snake  River  sockeye  salmon 
(Oncorhynchus  nerka);  adult  and 
juvenile,  threatened,  naturally-produced 
and  artificially-propagated.  Snake  River 
spring/simuner  chinook  salmon 
[Oncorhynchus  tshawytscha);  and  adult 
and  juvenile,  threatened.  Snake  River 
fall  chinook  salmon  associated  with  the 
operation  of  the  Juvenile  Fish 
Transportation  Program. 
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At  the  four  projects  with  juvenile  fish 
transportation  facilities,  a  small 
percentage  of  adult  salmon  that  pass 
each  project  move  back  downstream  by 
entering  the  juvenile  fish  bypass 
systems.  The  adult  fish  that  cross  the 
juvenile  fish  separators  at  each  project 
are  bypassed  back  to  the  river  to 
continue  their  migration.  Passing  the 
adults  from  the  separators  usually 
requires  some  handling  of  the  fish  or 
delays  in  adult  fish  passage  through  the 
facilities.  An  increase  in  the  annual 
indirect  take  of  adult,  ESA-Usted.  Snake 
River  fall  chinook  salmon  is  requested 
because  the  Corps  anticipates  larger 
adult  fall  chinook  salmon  runs,  earlier 
migrating  runs,  and/or  an  increase  in 
the  incidence  of  adult  salmon  fallbacks. 
Modification  2  is  requested  for  the 
duration  of  the  permit.  Permit  895 
expires  on  December  31,  1998. 

Those  individuals  requesting  a 
hearing  should  set  out  the  specific 
reasons  why  a  hearing  on  this 
application  would  be  appropriate  (see 
A00AC8SES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  Octob«r  23.  IMS. 
Eric  H.  Oslrovsky, 

Acting  Chief,  Endangered  Speciet  Division. 
Office  of  Protected  Retourcee.  Nationtd 
Marine  Fisheriee  Service. 

(FR  Doc.  96-27727  Filed  10-28-06:  8:45  am] 

■LUNacooi  »i»-a>-# 


P.O.  lOSIMq 

Msrine  Msmineis;  Permit  No.  966 
(P586) 

AQCNCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for 
amendment. 

■ r^— 

SUKMARY:  Notice  is  hereby  given  that 
Continental  Shelf  Associates,  Inc.,  328 
Aris  Avenue.  Metairie.  Louisana  70005- 
3427,  has  requested  an  amendment  to 
permit  No.  966. 

DATES:  Written  comments  must  be 
received  on  or  before  November  29, 
1996. 

AOORESSCS:  The  amendment  reqiiest 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  ofBce(f): 
Permits  Division.  Office  of  Protected 
Resources.  NMFS,  1315  East-West 


Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289): 

Regional  Administrator,  Southeast 
Region.  NMFS,  9721  Executive  Center 
Drive,  North.  St.  Petersbuj^g.  FL  33702- 
2532  (813/570-5301). 

Written  data  or  viewra.  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS.  1315  East- 
West  Highway,  Room  13130.  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reascms  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

suppuaerrAftY  mfomhation:  The 

subject  amendment  to  permit  no.  966 
issued  on  August  2,  1995  (60  FR  42546), 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C  1361  et  aeq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531  et 
seq.),  and  the  regulations  govemiiM  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlifie  (50  CFR 
222.23). 

Permit  no.  966  authorizes  the  permit 
holder  to  conduct  aerial  surveys  of 
marine  mammals  and  sea  t\irtles  within 
potential  SEA  WOLF  shipshock  test  site 
areas  in  Ma)rport,  FL  and  Norfolk.  VA. 
The  permit  holder  requests 
authorization  to  extend  the  f>ermit  to 
May  31. 1999  and  expcmd  the  research 
area  to  Include  Charleston.  SC 
{32*44.00'N  latitude)  to  Cape  Canaveral, 
FL  (28*50.00'N  latitude).  The 
boundaries  extend  out  to  a  distance  of 
160  nmi  oCEihore. 

Dated:  Octobw  22.  1996. 
WUliaa  W.  WiadoB. 
Acting  Chief,  Pennits  and  Documentation 
Division.  Office  of  Protected  Beeourcee, 
National  Marine  Fisheries  Service. 
(FR  Doc  96-27726  Filed  10-28-96;  8:45  am) 

■LUNO  cooiMts-as-r 


DEPARTMENT  OF  DEFENSE 

Dapartment  of  tho  Air  Forco 

IntantTo  Qranta  Umlted  Exdualvo 
PatMYt  Uconie 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-517, 
the  Department  of  the  Air  Force 


announces  its  intention  to  grant  EPI- 
MBE  Production  Group,  a  corporation  of 
the  State  of  Minnesota,  a  limited 
exclusive  license  under  U.S.  Patent  No. 
5,540.780. 

The  license  described  above  wiU  be 
granted  imless  an  objection  thereto, 
together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days  from 
the  date  of  publication  of  this  notice.     ' 
Copies  of  the  patent  may  be  obtained, 
on  request,  from  the  same  addressee. 

All  communications  concerning  this 
notice  should  be  sent  to:  Mr.  Samuel  B. 
Smith,  Jr.,  Chief,  Intellectual  Property 
Branch,  Conunendal  Litigation  Division, 
Air  Force  Legal  Services  Agency,  1501 
Wilson  Blvd,  Suite  805,  Arlington.  VA 
22209-2403.  telephone  number  (703) 
696-9034. 


Patsy  J. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  96-27697  Filed  10-28-96;  8:45  am) 
■axsMCOM  i»is-tt-r 


DEPARTMENT  OF  EDUCATKM 

Notico  of  Propo— d  hnfonnatlon 
Coltoctlon  floquert  for  Complaint 
Prooaduraa  tor  SMa  Admlnlalarad 
Programa/IA8A 

AOCNCY:  Department  of  Education. 
ACTION:  Correction  Notice. 

SUMMARY:  On  September  23. 1996.  a 
notice  of  proposed  information 
collection  for  Complaint  Procedures  for 
State  Administered  Programs  was 
published  in  the  Federal  Register  at  61 
FR  49754  which  solicited  public 
comments  for  a  60  day  period  through 
November  22, 1996.  The  public 
comment  period,  in  the  September  23. 
1996  Federal  Register  notice  was 
published  in  error.  The  public  comment 
period  will  be  provided  with  the 
publication  of  the  Final  Regulations  for 
this  program. 

FOR  FURTMER  MFORMATION  CONTACT: 
Patrick ).  Sherrill  (202)  Department  of 
Education.  600  Independence  Avenue, 
S.W..  Rpom  5624.  Regimal  Office 
Building  3.  Washington.  DJC  20202- 
4651.  Telephone  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
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Dated:  October  23. 1996. 
OeriaParlBV, 

Director,  Infonnation  Resources  Group. 
(FR  Doc  96-27664  Filed  10-28-96;  8:45  am] 


Propoaad  bitoniMnofi 


iwaoa  Of 
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AQBICY:  Department  of  Educaticm. 
ACTION:  Proposed  collection;  comment 
request 

SUMMARY:  The  Director,  Infiarmation 
Resources  Group,  invites  comments  on 
the  proposed  information  collecdon 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  30, 1996. 
A0DNC88E8:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  SlMrrill, 
Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  WTORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-^00-877-8339 
between  8  ajn.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPI.EMENTARY  MFORMATKM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Muiagement  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  fcH'  public 
consultation  to  the  extent  that  public 
p>articipation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  Jaw.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  cSligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
infonnation  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Typle  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title:  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
infiarmation;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 


burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  bam  Patrii^  J. 
Sherrill  at  the  address  specified  above. 

Department  of  Education  is  especially 
interested  in  public  ccnmnent 
addressing  the  following  issues:  (1)  b 
this  collection  necessary  to  the  proper 
functicDs  of  the  Department,  (2)  will 
tbis  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance^the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  23, 1996. 
GliriaPaikar. 
DtiBctor,  Information  Resources  Group. 

Office  af  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Longitudinal  Evaluation  of 
School  Change  and  Performance. 

Frequency:  Annually. 

Affected  Public:  SUte,  local  or  Tribal 
Government,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  4,820. 
Burden  Hours:  6,550. 

Abstract:  The  Lcmgitudinal  Evaluation 
of  Sdiool  Change  and  Performance  is 
being  conducted  in  response  to  the 
legislative  requirement  in  P.L.  103-382, 
Section  1501  to  assess  the 
implementation  of  Title  I  and  related 
educaticm  nftaras.  The  infcMnatioB  will 
be  used  to  examine  changes — over  a  3- 
year  period— that  are  occurring  in 
schools  and  classrooms.  Teachers  and 
teacher  aides  will  complete  a  mail 
survey,  and  district  Title  I 
administrators,  principals,  school-based 
staff,  and  parents  will  be  interviewed 
during  on-site  field  work. 

(FR  Doc  96-27665  Piled  10-28-96;  8:45  am] 


DEPARTMENT  OF  ENERGY 

[I450-«1-F] 

kivarrtiona  AvaHaMa  tor  Uoanaa 

AQENCT:  Office  of  General  Coimsel, 
Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  the  foUowing 
inventions  are  available  far  license  in 
accordance  with  35  U.S.C.  207-209: 

U.S.  Patent  No.  5,473.953,  "Device  for 
Inspecting  Vessel  Surfaces;" 


U.S.  Patent  No.  5,433^36,  "Apparatus 
for  Moving  a  Pipe  InspecttoD  Probe 
through  Piping:" 

U.S.  Patent  No.  5,398,560  "Apparatus 
for  Inspecting  Hpiitg." 

A  copv  ofuw  patents  may  be 
obtained,  far  a  modest  fee,  frtan  the  U.S. 
Patent  and  Trsdemaik  Office, 
Washington,  D.C  20231. 

FOR  FURTHER  MRMMTKM:  Robert ). 
Marchidc.  Office  of  the  Assistant 
General  Counsel  for  Technology 
Ttansfar  and  Intellectual  Property.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C  20585;  Telephone 
(202)  586-2802. 


l:  35  U.S.C 

207  authorizBS  licensing  of  Govemment- 
ownad  inventions.  Implementing 
regulations  are  contained  in  37  CFR  Part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  under  certain 
circumstances,  provided  that  notice  of 
the  invention's  availability  for  license 
has  been  announced  in  the  Federal 


Isnisd  in  Washington.  D.C.  on  October  23. 
1996. 

EricJ.Fygi, 

Deputy  General  Counsel. 
[FR  Doc  96-27682  Filed  10-28-96;  8:45  am] 


Fadaral  Energy  Ragulalory 


kitoiYiMllun  CoNadton  SubRnNlad  tor 
RavMwaiM  Rapuaat  tor  CoRNnanta 
(FER&.5a2) 

October  24. 1996. 

AQENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 


t:  In  compliance  with  the 
requiremmts  of  Section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13).  the  Federal  Eneigy 
Regulat(»y  Commission  (Commission)  is 
submitting  a  collection  of  information 
listed  in  this  notice  to  OMB  for  review 
under  the  provisions  of  the  Act 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  by  no  later  than  November  29, 
1996. 


Copies  of  the  collection  of 
information  can  be  obtained  from  and 
written  comments  may  be  submitted  to 
the  Federal  Eneigy  Regidatoiy 
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Commission.  Attn:  Michael  P.  Miller. 
Information  Services  Division.  ED-12.4. 
888  First  Street  NE..  Washington.  DC 
20426.  Comments  should  also  be 
addressed  to:  Desk  Officer.  Federal 
Energy  Regulatory  Commission,  Office 
of  Information  and  Regulatory  AfEairs. 
Office  of  Management  and  Budget 
(OMB).  Washington.  DC  20503. 
FOR  FUmHifl  MFOMMATION  OOMTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  273-0873.  and  by  e-mail  at 
mmilleiWercfBd.  us. 

SUPfLEMCNTARY  MfOMMTKM: 

Abstract:  The  information  collected 
under  the  requirements  of  FERC-582 
"Oil.  Gas  and  Electric  Fees  and  Annual 
Chai^"  (OMB  No.  1902-0132)  is  used 
by  the  Commission  to  implement  the 
statutory  provisions  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub. 
L.  99-509).  Title  III,  Subtitle  E.  Section 
3401.  Congress  directed  the  Commission 
to  "assess  and  collect  foes  and  annual 
charges  in  any  fiscal  year  in  amount 
equal  to  all  of  the  costs  incurred  by  the 
Commission  in  that  fiscal  year."  The 
Commission  implements  a  program  of 
annual  charges  to  be  assessed  against 
interstate  natural  gas  and  oil  pipeUnes. 
electric  utilities,  electric  cooperatives 
and  power  marketing  agencies.  The 
Commission  computes  annual  charges 
based  on  information  of  adjusted  sales 
for  resale  and  adjtisted  coordination  of 
sales  data.  The  Commission  implements 
these  filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
381.108.  381.302  and  382.201(b). 

Artjon;  The  Coifimission  is  requesting 
a  three- year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  iii  estimated 
as: 


including:  (1)  R«vi«wixig  instructions: 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  prooesaing.  maintaining, 
diacloaing  and  providing  information; 

(3)  adiusting  the  existing  ways  to 
comply  witA  any  previously  applicable 
instnictians  and  requirements:  (4) 
training  ptnoaaml  to  respond  to  a 
collection  of  information:  (5)  searching 
data  sources:  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estunats  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  inctured  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  partioilar  function  or 
activity. 
Loto  D.  CasbaQ. 
Secretary. 

IFR  Doc  »-27741  Filed  10-28-96:  8:45  am] 
coos  tnj'^-M 
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716 
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Estimated  cost  burden  to  respondents: 
716  hours/ 2, 08 7  hours  per  year  x 
$104,350  per  year=$35.8O0 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 


(FERC-a83] 

Infofmatlon  Collacllon  Submlttad  for 
R«vl«w  and  R«quMt  tor  Comm«nts 

October  24. 1906. 

AQENCV:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

summary:  In  compliance  with  the 
requirements  of  Section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
submitting  a  collection  of  information 
listed  in  this  notice  to  OMB  for  review 
under  the  provisions  of  the  Act. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  by  no  later  than  November  29. 
1996. 

AD0RE8SCS:  Copies  of  the  collection  of 
information  can  be  obtained  from  and 
written  comments  may  be  submitted  to 
the  Federal  Energy  Regulatory 
Commission,  Attn:  Michael  P.  Miller. 
Information  Services  Division.  EI>-12.4, 
888  First  Street  N.E..  Washington.  DC. 
20426.  Comments  should  also  be 


addressed  to:  Desk  Officer,  Federal 
Energy  Regulatory  Qosomission,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  WashiJ^on.  D.C  20503. 
FOR  FURTHER  ■rOnilAT>0N  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  273-0873.  and  by  e-mail  at 
mmillerOfierc.  fed.us. 

SUPPLBiDfTARY  MF0RMAT10N: 

Abstract:  The  information  collected 
under  the  requirements  of  FERC— 583 
"Annual  Kilowatt  Generating  Report" 
(OMB  No.  1902-0136)  is  used  by  the 
Commission  tb  implement  the  statutory 
provisions  of  Section  10(e)  of  the 
Federal  Power  Act  (FPA).  Part  1. 16 
U.S.C.  803(e)  which  requires  the 
Commission  to  collect  annual  charges 
from  hydropower  licensees  for,  among 
other  things,  the  cost  of  administering 
Part  I  of  t^  FPA  and  for  the  use  of 
United  States  dams.  In  addition,  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA)  authorizes  the 
Commission  to  "assess  and  collect  fees 
and  annual  charges  in  any  fiscal  year  in 
amounts  equal  to  all  of  the  costs 
incurred  by  the  Commission  in  that 
fiscal  year."  The  information  is 
collected  annually  and  used  to 
determine  the  amount  of  annual  charges 
to  be  assessed  licensees  for  reimbursable 
govenunent  administrative  costs  and  for 
use  of  govenmient  dams.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
RegulaUons  (CFR)  under  18  CFR  Part  11. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number 
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Number 
of  re- 
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npofxlent 
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Average 

burden 

hours  per 

response 

(3) 

Total  an- 
nual bur- 
den 
hours 

{1)x(2) 
x(3) 

660-  

1 

2  hours 

1.320 

hours. 

'This  is  an  adjustment  from  the  Commis- 
sion's initial  estimate  of  640  respondents. 

Estimated  cost  burden  to  respondents: 
1.320  hours  /  2.087  hours  per  year  x 
$104,350  per  year  =  S66,000. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
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discloae.  or  provide  the  infonnatiaa 
indiiHing:  (1)  Refviewiiig  instructions; 

(2)  developing,  acquiring,  installing,  uid 
utilizing  tadmology  and  systems  far  the 
purposes  of  collecting,  validating, 
verifying,  processing,  nmiiitaining^ 
disclosing  and  providing  infcmnation; 

(3)  adjustbig  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  w^  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
(MTganization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  partictilar  function  or 
activity. 
LatoD-CaaheU, 
Secretary. 

[FR  Doc  96-27745  Filed  l(V-28-96;  8:45  am] 
miMia  coot  snr-oi-M 


IDodwt  No.  RP97-37-0«q 

Canyon  Creek  Compreeeion  Company; 
Notice  of  Propoeed  Cttangee  In  FERC 
Qas  Tariff 

October  23. 1996. 

Take  notice  that  on  October  18. 1996. 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1 .  certain  tariff  sheets  to  be  effective 
December  1. 1996. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Order  No.  582  issued  on 
September  28. 1995  in  Docket  No. 
RM95-3-000. 

Canyon  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  December 
1,1996. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Eneigy  Regulatory  Commission, 
888  First  Street,  NE..  Wa^iington.  DC 
20426.  in  accordance  with  Sections 


385.214  and  385.211  of  the 
Commiarion's  Rules  and  Regulations. 
All  such  motions  or  (uotests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commissian's  R^ulatitms.  Protests 
will  be  considerBd  by  the  Commission 
in  detomining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  ptiblic 
inspection  in  the  Public  Reference 
Room. 

LoisD.CasheU, 
Secretary. 

[PR  Doc.  96-27659  Filed  10-28-96;  8:45  am] 
BUNG  cone  snr-si-M 


[DocketWaOn96  9  0001 

Colonial  Pipeline  Company;  Notice  of 
Ihfonnal  SatOamant  Confarenca 

October  23. 1996. 

Take  notice  that  an  informal 
settlnnent  conference  will  be  convened 
in  this  proceeding  on  Tuesday, 
November  5, 1996,  at  10:00  aon.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N,E., 
Washington.  D.C.  20426,  for  the  purpose 
of  exploring  a  possible  settlement  of  the 
issues  in  this  proceeding. 

Any  party,  as  definedby  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  bAome  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please  contact 
Donald  Williams  at  (202)  208-0743  or  J. 
Carmen  Gastilo  at  (202)  208-2182. 
LoisD.CaaiieU. 
Secretary. 

[PR  Doc  96-27654  Filed  10-28-96;  8:45  am] 
aajjNQ  oooE  snr-ai-M 


[Docket  No.  RP97-36-00(q 

Energy  Management  Corporation  v. 
Paoplea  Qas  System;  Notica  of 
Compliant 

October  23, 1996. 

Take  notice  that  on  October  16, 1996, 
Energy  Management  Corporation, 
(EMCO)  tendered  for  filing  a  complaint 
against  Peoples  Gas  System.  Inc. 
(Peoples). 

EMCO  states  that  Peoples  is  engaged 
in  a  course  of  conduct  which  is 
designed  to  fiustrate  the  clear  meaning, 
intent,  and  spirit  of.  and  does  violence 
to  FERC  Order  No.  636.  Voluntary 


ReaUocetiaD  of  Finn  Tran^Mctatiaa 
Capedty,  FERC  Statutes  and 
RegulatiaDS,  Sectian  C2.  Paxagftph 
30,939,  as  follows: 

Sines  on  or  about  Ai^ust  22, 1996  and 
continuing  to  data.  PKq>lat  hat  unkvrfiiUy 
failed  andlefiiaed  to  pomit  its  coce 
customen  tha  utilintioB  of  Moondary 
capacity  behind  its  dty  gMa  plpelina  lyMKn: 
that.  In  bet,  end  users  briiind  Pwiples  «dx> 
are  desirous  of  availing  thanuelves  of 
•econdary  release  capacity  an  prohibited 
from  so  doing  by  Peebles;  and  tn  confined 
to  the  utilizadon  of  PSoples'  primary  firm 
capacity.  EMOO  also  aiguas  mat  oofe 
cust(»ners  are  thareCora  restrictad  from 
acquiring  release  capacity  in  tlia  aacoodary 
market 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  t(f  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214. 
385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22. 1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  servei  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  Answers 
to  this  complaint  shall  be  due  on  or 
before  November  22, 1996. 
LoisD.CasheU, 
Secretary. 

[PR  Doc.  96-27658  Filed  10-28-96;  8:45  am] 
I  ooof  sn7-ei-M 


[Docket  No.  CP97-32-000] 

Equltrane,  LP.;  Notice  of  nequeit 
Under  Blanket  Authorization 

October  23, 1996. 

Take  notice  that  on  October  15, 1996, 
Equitrans,  L.P.  (Equitrans),  3500  Park 
Lane,  Pittsburgh,  Pennsylvania  15275, 
filed  in  Docket  No.  CP97-32-000  a 
request  pursuant  to  Sectiuis  157.205 
and  157.212  of  the  Conunission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  install  one  delivery  tap 
imder  Equitrans's  blanket  certificate 
issued  in  Docket  No.  CP83-508-O00  and 
CP86-676-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Eqmtrans  proposes  to  install  the 
proposed  delivery  tap  cm  Equitrans  field 
gathering  pipeline  No.  F-671  in 


\ 
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Doddridge  County.  West  Virginia.  Th« 
tap  will  be  instituted  to  provide 
trmnsportation  deliveries  to  Equitable 
Gas  for  ultimate  distribution  to  one 
residential  customer.  Equitrans  will 
charge  Equitable  the  applicable 
transportation  rate  contained  in 
Eqxiitrans  FERC  Gas  Tariff  on  file  with 
and  approved  by  the  Commission. 
Equitrans  projects  that  the  1  Mcf  per  day 
of  peak  service  requested  is  within  the 
entitlements  of  Equitable  Cas.  and  will 
not  impact  Equitrans  peak  day  and 
annual  deliveries.  Equitrans  has 
sufficient  capwcity  to  accomplish  the 
deliveries  described  herein  without 
detriment  to  its  other  customers. 

Equitrans  states  tiiat  the  new  delivery 
tap  is  not  prohibited  by  its  existing  tariff 
and  the  total  volumes  delivered  ta 
Equitable  Gas  will  not  exceed  total 
volumes  authorized  prior  to  the  request. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  ao  protest  is 
filed  «vlthin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  eftsctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Ufa  D.  CaahaU. 
S«cntary 

(PR  Doc.  9^-27648  Filed  10-28-96:  8  45  ami 
aajjMO  oooa  stit-ai-m 


[Docltt  No*.  CPVl-Ai-OOn.  CP97-4S-000. 
CPt7-47-«XJJ 

Equitrans,  LP.;  Notice  of  rtequeeta 
Under  Blanket  Auttwdzatlon 

October  23.  1996. 

Take  notice  tiiat  on  October  18.  1996. 
Equitrans.  LP  (Equitrans).  3500  Park 
Lane.  PitUburgh.  PA.  15275-1102  filed 
in  Docket  Nos.  CP97-43-000.  CP97-45- 
000.  and  CP97-^7-000.  requests 
pursuant  to  Sections  157.205.  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
approval  and  permission  to  install  and 
operate  delivery  taps  for  Equitable  Gas 
Company  (Equitable)  for  ultimate 
distribution  to  three  distinct  residential 
customers  in  West  Virginia  and 


Pennsylvania,  under  the  blanket 
certificate  issued  in  Docket  No.  CP83- 
508-000.  and  trftnaCarred  to  Equitrans  in 
Docket  No.  CP86-676-000.  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA).  all  as  mora  fully  set  forth  in  the 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  states  that  it  proposes  to 
install  delivery  tape  in  Braxton  and 
Upshur  Counties,  West  Virginia,  and 
Greene  County.  Pennsylvania  for 
ultimate  distribution  to  Otis  Ice.  Route 
2.  Box  67,  Frametown.  West  Vii'ginia: 
Russell  Robinson.  Route  6.  Box  211, 
Buckhannon.  West  Vli^ginia:  and  Scott 
and  Kelly  Kiger.  R.D.  3.  Box  153. 
Shriver  Hill  Road.  Waynesboro. 
Pennsylvania.  Equitrans  further  states 
that  the  quantity  of  gas  to  be  delivered 
through  each  proposed  delivery  tap  will 
be  approximately  1  Mcf  on  a  peak  day. 
Equitrans  asserts  that  the  total  volumes 
of  gas  to  be  delivered  to  Equitable  after 
these  requests  do  not  exceed  the  total 
volumes  authorized  before  these 
requests.  Equitrans  further  asserts  that  it 
has  sufficient  capacity  to  accomplish 
the  deliveries  described  herein  without 
detriment  to  its  other  customers. 

Any  person  or  the  Commission's  Staff 
may.  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission'  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  ID  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205).  a  protest  to  the 
requests,  if  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  requests  shall  be 
treated  as  applications  for  authorization 
pursiiant  to  Section  7  of  the  Natural  Gas 
Act. 


iD.i 

Secretary. 

(PR  Doc  96-27651  Piled  10-28-96;  8:45  am] 

SHJJNQ  oooa  snr-st-H 

(Doctot  No.  CP«7>3t-OO0] 

Florlde  Qm  Tranamlaalon  Company; 
Notioe  of  AppUcadon  for  Abendonment 

October  23. 1996. 

Take  notice  that  an  October  15, 1996, 
Florida  Gas  Transmission  Company        V 
(FCT),  1400  Smith  Street.  Houston. 
Texas  77002,  filed  in  Docket  No.  CP97- 
38-000.  an  application  pursuant  to 


Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Commission's 
Regulations  for  permission  and  approval 
to  abandon  tvro  transportation  services, 
known  as  FGTs  Rats  Schedules  X-8 
and  X-19,  which  FGT  used  to  provide 
service  for  Southern  Natural  Gas 
Company  (SNG).  all  as  mora  fully  set 
forth  In  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

By  letter  agreements,  signed  by  FGT 
on  August  21. 1996.  and  accepted  by 
SNG  on  September  30. 1996,  FGT  and 
SNG  have  agreed  to  terminate  the  two 
transportation  agreements  designated  in 
FGT's  FERC  Gas  Tariff,  Original  Volume 
No.  3  as  Rate  Schedule  X-8  and  X-19. 
Rate  Schedule  X-8.  dated  August  16. 
1978,  and  Rate  Schedule  X-19,  dated 
November  25.  1980,  ara  transportation 
services  by  FGT  for  SNG  itom  Vermilion 
Parish.  Louisiana  to  Washington  Parish. 
Louisiana. 

FGT  sutes  that  the  proposed 
abandonment  will  not  result  in  the 
abandonment  of  any  bdlities  nor  will  it 
result  in  the  abandonment  of  service  to 
any  other  customers  of  FCT  nor  will  it 
disadvantage  any  customers  of  FGT. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  %vith  reference  to  said 
application  should  on  or  before 
November  13.  1986,  file  mth  the 
Federal  Eneigy  Regulatory  Commission. 
Washington.  D.C  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  regulations  imder  the 
Natural  Gas  Act  (18  CFK  157.10).  All 

Erotests  filed  with  the  Commission  will 
a  considered  by  it  in  determining  the 
appropriate  acticn  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
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required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  FGT  to  appear  or  to  be 
represented  at  the  hearing. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  96-27649  Filed  10-28-96;  8:45  am] 

BB.UNO  OOOC  S717-01-M 

(Docket  No.  ER9e-2435-00Q] 

J.D.  Enterprises;  Notice  of  issuance  of 
Order 

October  24. 1996. 

J.D.  Enterprises  (Enterprises) 
submitted  for  filing  a  rate  schedule 
under  which  Enterprises  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Enterprises 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Enterprises  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Enterprises. 

On  October  16. 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Enterprises  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  e  request  for  hearing  within 
this  period,  Enterprises  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  afiiacted  by  continued 
approval  of  Enterprises'  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  15, 1996. 


Copies  of  the  full  text  of  the  order  are 
available  bam.  the  Ccanmission's  Public 
Reference  Branch.  888  First  Street  NE.. 
Washington.  DC  20426. 
Lois  D.  Caahell. 
Secretary. 
[FR  Doc.  96-27743  Filed  10-28-96;  8:45  am] 

SajJNG  coos  STIT-ei-H 

[Docket  No.  ER95-791-003] 

Jersey  CsntFSi  Potwsr  &  Light 
Company,  iHatropoinan  Edison 
Company,  Pennsylvania  Eiectric 
Company;  Notice  of  Filing 

October  23, 1996. 

Take  notice  that  on  August  16, 1996, 
the  GPU  Service  Corporation  on  behalf 
of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  tendered  for  filing  its 
compliance  report  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  amotions 
or  protests  should  be  filed  on  or  before 
November  1, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  CasheU, 
Secretary. 
[FR  Doc.  96-27653  Filed  10-28-96;  8:45  am) 

BILUNQ  COOE  «717-01-M 

[Docket  No.  RP97-4(M)0(q 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

October  23, 1996. 

Take  notice  that  on  October  18,  1996. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1  and  Second     « 
Revised  Volimie  No.  2,  certain  tariff 
sheets  to  be  effective  December  1, 1996. 

Natural  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Older  No.  582  issued  on 
Sqitember  28, 1995  in  Docket  No. 
RM95-3-000. 


Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  dieets 
submitted  to  become  effective  I^ecember 

x*  1996. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  96-27662  Filed  10-28-96;  8:45  am] 
SILUNQ  COCC  STIT-OI-M 


[Docket  No.  CP97-3S-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

October  23, 1996. 

Take  notice  that  on  October  17,  1996, 
NorAm  Gas  Transmission  Company 
(NorAm),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP97- 
39-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  certain  upgraded  facilities 
in  Crittenden  Couinty,  Arkansas.  NorAm 
makes  such  request,  under  its  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001.  pursuant 
to  Section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Conunission  and  op>en  to 
public  inspection. 

NorAm  specifically  proposes  to 
upgrade  and  operate  an  existing  1-inch 
rural  delivery  tap  to  provide  service  to 
customers  other  than  the  original  right- 
of-way  grantor.  NorAm  states  that 
ARKLA,  a  distribution  division  of 
NorAm  Energy  Corp.  (ARKLA),  will 
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replace  its  existing  1-inch  meter  at  this 
location  with  a  2-inch  L-Shape  meter 
station  to  connect  this  delivery  tap  to 
ARKLA's  new  rural  distribution  line. 
R.E.  No.  1393.  Nor  Am  further  indicates 
that  ARKLA  will  construct  the  meter  at 
its  cost  and  convey  ownership  to 
NorAm.  and  that  NorAm  will  own  and 
operate  the  2- inch  meter  along  with  its 
existing  1-inch  tap  and  regulator. 

It  is  averred  that  approximately  1.108 
MMBtu  annually  and  10  N4MBtu  on  a 
peak  day  will  be  delivered,  and  that  the 
delivery  volumes  will  be  within 
ARKLA's  certificated  entitlements. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  ProcedurafRules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Cas  Act  (18  CFR  175  205)  a 

grotest  to  the  request.  If  no  protest  is 
led  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashall. 
Secretory- 

jFR  Doc.  96-27650  Filed  10-12-96;  845  ami 
HUMa  COM  sriT-ai-M 


IDodwt  No.  RP96-20(M)11] 

NorAm  Qaa  Tranamlaaion  Com|>any; 
Notica  of  Propoaad  Changaa  In  FERC 
Qaa  Tariff 

October  23.  1996 

Take  notice  that  on  Octoljer  21,  1996, 
NorAm  C>as  Transmission  Company 
(NOT)  tendered  for  filing  As  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No  1,  the  following  tariff  sheet 
to  be  effective  October  1 ,  1996: 

Substitute  Sixth  Revised  Sheet  No.  7 

NGT  states  that  the  purpose  of  this 
filing  is  to  correct  an  inadvertent 
administrative  error  made  on  the  rate  of 
one  shipper  on  the  tariff  sheet  filed 
October  1 ,1996  in  the  above  referenced 
docket. 

Any  person  desinng  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  DC. 
20426,  in  accordance  with  Rule  21 1  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 


protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commiairion's 
Regulations.  The  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  Caaball. 
Secretary. 
(PR  Doc.  96-27657  Filed  10-28-96;  8:45  am] 

WLUNQ  con  (nr-ovM 


[DodtM  No.  RP97-30-OOO] 

Stingray  PIpailna  Company;  Notioa  of 
Propoaad  Changaa  In  FERC  Qaa  Tariff 

October  23,  1996. 

Take  notice  that  on  October  18,  1996, 
Stingray  Pipeline  Company  (Stipgray) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
certain  tariff  sheets  to  be  effective 
December  1.  1996. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Order  No.  582  issued  on 
September  28,  1995  in  Docket  No. 
RM95-3-O00 

Stingray  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  December 
1,  1996. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
first  Street,  N.E.,  Washington,  DC  20426, 
in  accordance  with  Section  385.214  and 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  pratestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  pariy  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahall. 
Secretary 

|FR  Doc.  96-27661  Filed  10-28-96:  8:45  am] 
HUMa  OOOK  «717-*1-« 


[Doekat  No.  CP9ft-737-^»1] 

Taxaa-Ohio  PfpaHna.  Inc.;  Notica  of 
Amandmant  to  Application 

October  23,  1996. 

Take  notice  that  on  October  16, 1996. 
Texas-Ohio  Pipeline,  Inc.  (Texas-Ohio), 
800  Gessner,  Suite  900,  Houston,  Texas 
77024,  filed  to  amend  its  application  in 
Docket  No.  CP96-737-O00  which  sought 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  by  sale  to  Total  Compression 
Incorporated  (TQ),  two  compressors 
and  appurtenant  equipment  from  its 
existing  facilities  located  in  Garrard 
County.  Kentucky,  and  for  the  authority 
to  lease  back  from  TCI  one  of  the 
compressors  for  continued  service  on  its 
existing  pipeline  facilities.  Texas-Ohio's 
amendment  requests  the  additional 
authority  to  lease  a  second  compressor 
fix)m  Glol>al  Compression  Services,  Inc. 
(GCS)  for  continued  service  on  its 
existing  facilities,  effective  November  1, 
1996,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas-Ohio  states  that,  since  the  filing 
of  its  original  application  on  August  21, 
1996,  the  circumstances  surrounding  its 
operations  have  changed.  Texas-Ohio 
states  that,  as  noted  on  page  six  of  its 
Application,  it  was  in  the  process  of  a 
corporate  ownership  change  in  which 
Public  Service  Company  of  Colorado, 
through  a  wholly-owned  subsidiary,  had 
agreed  to  purchase  all  of  the  outstanding 
stock  of  Texas-Ohio,  it  is  stated  that  the 
stock  purchase  transaction  was 
completed  on  September  4,  1996. 
Although  Texas-Ohio  remains  a  stand- 
alone entity  with  its  own  operating 
personnel,  it  is  stated  that  the 
ownership  change  has  provided  Texas- 
Ohio  with  enhanced  marketing 
capabilities.  As  a  result,  Texas-Ohio 
contends  that  it  has  identified 
significant  potential  gas  transportation 
opportunities  for  the  upcoming  winter 
heating  season  in  addition  to  the 
volumes  it  projected  at  the  time  the 
initial  application  was  filed.  It  is  stated 
that  because  of  these  potential 
additional  transportation  opportunities, 
which  would  require  the  oi}eration  of 
two  compressors,  rather  than  one 
compressor,  on  its  pipeline  facilities, 
Texas-Ohio  has  entered  into  an 
agreement  into  GCS  to  lease  and  operate 
a  second  compressor  and  appurtenant 
equipment  for  use  during  the  upcoming 
winter  heating  season.  Texas-Ohio  states 
that  lease  agreement  for  the  second 
compressor  will  become  effective  on 
November  1.  1996.  It  is  stated  that  no 
increase  in  the  originally  certificated 
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configuration  or  daily  capacity  (60,000 
Mcf)  will  occur,  and  that  Texas-Ohio 
will  not  install  this  second  compressor 
until  the  Commission  grants  it  the 
authority  requested  herein. 

Texas-Ohio  states  that  the 
abandonment  and  sale  of  the  two 
compressors  and  the  subsequent  lease 
back  of  two  compressors  will  lead  to  a 
reduction  in  its  operating  expenses  and 
cost-of-service  as  compared  to  the  costs 
underlying  its  present  rates. 
Accordingly,  Texas-Ohio  contends  that 
it  will  be  able  to  reduce  its  rates  in  order 
to  become  more  competitive,  and  that 
its  current  and  prospective  shippers 
shall  benefit  from  these  lower  rates  and 
enhanced  system  competitiveness. 
Upon  approval  of  its  application  and 
amendment,  Texas-Ohio  states  that  it 
will  file  to  amend  its  rates  and  tariff  to 
reflect  the  abandonment  of  facilities  and 
the  leaseback  arrangements. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
amendment  should  on  or  before 
November  4, 1996,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wUl  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

'Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Texas-Ohio  to  appear  or 

be  represented  at  the  hearing. 

LokD-CariieU. 

Secwtary. 

[PR  Doc.  96-27646  PUed  10-28-46;  8:45  am] 
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[Docket  No.  RP97-a»-00Cq 

Trallblazer  PIpallna  Company;  Notica 
of  Propoaad  Changaa  in  FERC  Qaa 
Tariff 

October  23, 1996. 

Take  notice  that  on  October  18, 1996, 
Trallblazer  Pipeline  Company 
(Trallblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Voliune  No.  1,  certain  tariff  sheets  to  be 
effective  December  1, 1996. 

Trallblazer  states  that  the  purpose  of 
the  filing  is  to  comply  with  the 
Commission's  Order  No.  582  issued  on 
September  28, 1995  in  Docket  No. 

RMgs-s-ooo. 

Trallblazer  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  December 
1,1996. 

Trallblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission'  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  puty 
mtist  file  amotion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cadiell, 
Secntary. 

[PR  Doc.  96-27660  Piled  10-28-96;  8:45  am] 
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[DoGint  Na  RP9fr-2»1-008I 

Tranawaalam  PIpailna  Company; 
Nottea  of  Propoaad  Changaa  In  FERC 
QaaTarm 

October  23. 1996. 

Take  notice  that  on  October  21, 1996, 
Transwestem  Pipeline  CtHnpany 
(Transwestem)  tendered  lot  filing  gg 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volimie  No.  1,  3rd  Revised 
Sheet  No.  5B.02,  with  an  effective  date 
of  November  1. 1996: 

Transwestem  states  that  tm  October 
11. 1996.  it  made  a  filing  to  revise  the 
Shared  Cost  Stircharge  rate  for  certain 
Current  Customers  in  compliance  with 
provisions  of  a  Stipulation  and 
Agreement  (Settlement)  in  the  above- 
noted  dockets.  In  revising  Sheet  No. 
5B.02  of  Transwestem 's  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1 
(the  sheet  on  which  the  Shared  Cost 
Surcharge  is  stated)  Transwestem  states 
that  it  stjJjmitted  the  sheet  with 
incorrect  pagination. 

Transwestem  submitted  the  revision 
as  1st  Revised  Sheet  No.  5B.02  when  in 
fact  it  should  have  been  3rd  Revised 
Sheet  No.  5B.02 

In  addition.  Transwestem  states  that 
it  used  TCR  U  Reservation  Surcharge 
rates  elsewhere  on  that  page  from 
Original  Sh»et  No.  5B.02.  These  rates 
had  been  revised  in  two  filings  made  by 
Transwestem  on  October  11, 1996  that 
submitted  1st  Revised  Sheet  No.  5B.02 
and  2nd  Revised  Sheet  No.  5B.02. 
Transwestem  is  therefore  correcting  the 
TCR  n  Reservation  Surcharge  to  reflect 
the  rates  that  were  submitted  in  the 
October  11, 1996  filing  on  2nd  Revised 
Sheet  No.  5B.02. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regtilations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.Cashell, 
Secretary. 

(PR  Doc.  96-27656  Piled  10-28-96;  8:45  am] 
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[DoclMl  No.  Rm7-41-(KN| 


Trwwwwiwn  Pipsiin*  I 

NollM  of  PropoMd  ChanflM  in  FERC 

QMTarm 

Octobw  23.  1996. 

Take  notice  Uut  on  October  18. 1996. 
TranswMtam  Pipeline  Company 
(Tnuuwestern)  tendered  for  filing  as 
part  of  iU  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  December  1.  1996: 

9th  RcviMd  ShMt  No.  4 
5di  RavlMd  ShMt  No.  4A 
2nd  HaviMd  ShMt  No.  4B 
2od  ReriMd  Sheet  No.  4C 
4th  RcviMd  ShMt  Na  93 

By  order  issued  April  29, 1996  in 
Docket  Nos.  CP96-10-000  and  CP96- 
10-001  (April  29  Order).  Transwestem 
was  authorized  to  acquire  an  undivided 
ownership  Interest  in  the  La  Plata 
FaciiitiM  from  Northwest  Pipeline 
Corporation  (Noithweet).  The  La  Plata 
Facilities  commence  at  a  new 
measxirement  focility  and  custody 
transfer  point  between  Northwest  and 
Transwestem  located  downstream  of  the 
discharge  side  of  the  La  Plata  B 
compressor  station  located  in  La  Plata 
County,  Colorado,  and  extend  south  to 
the  existing  interconnect  with  the 
Blanco  Hub  located  in  San  Juan  County, 
New  Mexico.  Transwestem 's  purchase 
of  an  undivided  owmership  interest  in 
the  La  Plata  Facilities  from  Northwest 
was  effective  September  1.  1996. 

Section  28  of  Transwestem '■  FERC 
Gas  Tariff,  Second  Revised  Volume  No 
1,  Reoeipt/Delivery  Point  Areas, 
describM  the  physical  boundaries  and 
territory  included  in  each  one  of 
Transwestem 'a  Areas. 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  amend  Section  28  to 
include  La  Plata  County,  Colorado  in 
the  San  )uan  L,ateral  Area. 

Transwestem  states  that  it  is  also 
submitting  amended  maps  that  will 
reflect  the  purchase  of  an  undivided 
ownership  interest  in  the  La  Plata 
Facilities. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protesta  must  be  filed  as 
provided  In  Section  154.210  of  the 


Cnmmisaioo's  Regulatioo*.  ProtaaU  will 
be  considered  by  the  Conuniaaioo  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protaetanta  parties  to  the  proceeding. 
Any  person  wdahing  to  became  a  party 
must  file  a  motim  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commiaaion  and  are  available  for  public 
inspection. 

ia( 


Sacretaiy. 

(FR  Doc  96-27663  Filed  10-26-M;  8:45  am) 
0001  snT-at-M 


(Dootal  Na  ERM-S019-OOOI 

fimaemm  Energy  Mwlwdng  (U^.)  Inc.; 
NoMooof  iMuwiMOf  Ordif 

Octofaar  24, 1996. 

Wascana  Eneigy  Marketijag  (U.S.)  Inc. 
(Waacana  Energy)  submitted  for  filing  a 
nte  schedule  under  which  Waacana 
Eneigy  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Waacana  Energy  also 
requested  waiver  of  various  Commiaaion 
regulations.  In  particular,  Waacana 
Eaargy  reouested  that  the  Commiaaion 
grantblanket  approval  under  18 CFR 
Part  34  of  all  future  issuances  of 
securities  and  aaaumptions  of  liability 
by  Waacana  Energy. 

On  October  16. 1996,  pursuant  to  . 
delegated  authority,  the  Director. 
Division  of  Applicatioiu.  Office  of 
Electric  Power  Regulation,  granted 
requesta  for  blanket  approval  imder  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  aaaumptions  of 
liability  by  Waacana  Energy  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commiaaion. 
888  First  Street.  N.E..  Washinston.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
-  this  period.  Waacana  Energy  is 
authorised  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person:  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necasaary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interesta  will  be 


adversely  affected  by  continued 
approval  of  Wascana  Energy's  issuanoea 
of  aecuritiea  or  aaaumptions  of  liability. 

Notics  is  hereby  given  that  the 
deadline  for  filing  motlans  to  intervene 
or  protesta.  as  set  forth  above,  is 
November  15.  1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commiacion's  PubUc 
RefarBnce  Brandi.  888  First  Street.  N.E. 
Washington.  D.C  20426. 
LatoaCaskall, 
Secntary. 
(FR  Doc  96-27744  Filed  10-28-96: 8:45  am) 
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[Doetol  No.  CP97-29-O00I 


WIUMon  BiMin  Intwstato  PIfMlIn* 
Cowpty;  Home*  of  n6qu86t  Undf 
Btankal  Authorimion 

October  23. 1996. 

Take  notice  that  on  October  16. 1996. 
Williston  Basin  PipeUne  Company 
(Williston  Basin).  200  North  Third 
Street.  Suite  300.  Biamarck,  North 
Dakota  58501.  filed  in  Docket  No.  CP97- 
29-000  a  requeat  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  operate  an 
existing  tap  to  accommodate  (toliveries 
of  gas  to  Montana-Dakota  Utilities  Co.  in 
Custer  County,  Montana,  under 
Williston  Basin's  blanket  certificate 
issued  in  Docket  No.  CP82-487>O00, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  utilize  the 
tap  for  the  delivery  of  100  Mcf  of  natural 
gas  per  day  to  M-D  Utilitiea.  a  local 
distribution  company.  It  is  started  that 
the  end  use  of  the  gas  will  be 
residential.  Williston  Basin  proposes  to 
transport  gas  to  M-D  Utilities  under  ita 
Rate  Schedules  FT-1  and/or  IT-l.  It  is 
asserted  that  the  proposed  deliveries 
virill  have  no  significant  effiact  on 
Williston  Basin's  peak  day  or  annual 
requirements.  It  is  stated  that  Williston 
Basin  has  sufficient  capacity  to  make 
the  deliveries  and  that  Williston  Basin's 
tariff  does  not  prohibit  the  addition  of 
new  delivery  points.  It  is  further  stated 
that  the  deliveries  are  within  the 
existing  entitlement  of  M-D  Utilities. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  iasuance  of 
the  Instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
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157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (IB  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within'time  allowed  therefor,  the 
proposed  activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

LoteD.CasheU. 

Secretoiy. 

[FR  Doc  96-27647  Filed  10-28-96;  8:45  am] 
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[Dockat  No.  CP07-48-OOOI 

Williston  Basin  Interstate  PIpellna 
Company;  Notice  of  Application 

October  23, 1996. 

Take  notice  that  on  October  18, 1996, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300, 
200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  filed  an  application  with 
the  Commission  in  Docket  No.  CP97- 
48-000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  delete  a  receipt  point  from  which  gas 
is  received  onto  the  Williston  Basin 
system  and  to  reassign  the  existing 
transportation  Maximum  Daily  Receipt 
Quantities  (MDRQ)  from  the  deleted 
receipt  point  to  currently  effective 
receipt  pointa  applicable  to 
transportation  service  provided  to 
.  Northern  States  Power  Company  (NSP), 
all  as  more  fiilly  set  forth  in  the 
application  which  is  open  to  the  public 
for  inspection. 

Williston  Basin  proposes  to  delete  the 
Bowdoin  (KNE  Whitewater  Exchange) 
receipt  point  located  in  Phillips  County, 
Montana,  as  an  authorized  receipt 
point  ^  to  ita  existing  Transportation 
Service  Agreement  CTSA)  at  the  NSP's 
request.  Williston  Basin  states  that  the 
TSA  is  a  part  of  Rate  Sc^ule  X-13 
contained  in  ita  FERC  Gas  Tariff, 
Original  Volume  No.  2.  Williston  Basin 
also  proposes  to  reassign  the 
transportation  MDRQ  under  Rate 
Schedule  X-13  from  the  deleted 
Bowdoin  (KNE  Whitewater  Exchange) 
receipt  point  to  the  Lignite  Plant  receipt 
point  and  the  Many  Islands  Pipe  Line- 
PcHtal  receipt  point,  both  located  in 
Buike  Coimty,  North  Ddcota.  Williston 
Basin  would  delete  any  refarance  to  a 
change  in  MDRQ  from  the  summer 
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season  to  the  winter  season  for  ail 
receipt  pointa. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
30. 1996,  file  with  the  Federal  Eaergy 
RegulaUwy  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirementa  of  the  Commission's  RiUes 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protesta  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  acti(Hi  to  be 
taken  but  will  not  serve  to  make  the 
protestanta  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Reg^tory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  ita  designee  on  this 
application  if  no  motion  to  Intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  ita  own  review  of 
the  mattra  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  ita  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williston  Basin  to 
appear  or  be  represented  at  the  hearing. 
LoisD.CashriI. 
Secretary. 

[FR  Doc  96-27652  Filed  10-28^96;  8:45  am] 
MLLMQ  CODE  Sn7-ai-M 


Notice  of  Amendment  of  Ucenee 
Application 

October  23. 1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License  Application. 

b.  Project  No.:  P-11163-001. 

c.  Date  Filed:  September  26. 1996. 

d.  Applicante:  Consolidated  Hydro 
Maine,  lac.  and  Consolidated  Hydro 
New  Hampahire,  Inc. 


e.  Name  of  Ptofect:  Sahnon  Falls 
Hydro  Project 

f.  Location:  On  the  Salmon  Falls 
River,  in  South  Berwick  Township,  in 
YoriL  County,  Maine,  and  Strafiiord 
Coimty,  New  Hamp^iire. 

g.  FUed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791-«25(r). 

h.  Applicante  Contact 
Stephen  E.  Champagne,  Esq.,  Curtis 

Thaxter  Stevens  Broder  &  Micoleau, 

LLC,  One  Canal  Plaza.  P.O.  Box  7320. 

Portland.  ME  04112,  (207)  775-2361 
Edward  M.  Stem,  Esq..  Consolidated 

Hydro.  Inc.,  680  Washington  Blvd., 

Stamford,  Q  06901,  (203)  425-8850 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  November  27. 1996. 

k.  Description  of  Request: 
Consolidated  Hydro  Maine.  Inc. 
(Consolidated),  applicant  (at  the 
pending  license  application  for  Project 
No.  11163-001,  and  Consolidated  Hydro 
New  Hampshire.  Inc.  (CHNHI)  request 
that  the  license  application  for  the 
project  be  amended  to  change  the  name 
of  the  applicant  from  Consolidated  to 
CHNHI.  Consolidated  and  CHNHI  are 
wholly  owned  subsidiaries  of  CHI 
Universal,  Inc.  which  is  restructuring 
the  ownership  of  certain  projects  within 
ita  portfolio. 

1.  This  notice  also  consiste  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Commenta,  Protesta,  or  Motions  to 
Intervene — ^Anyone  may  submit 
commenta.  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirementa  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protesta  or  other  commenta  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  commenta, 
protesta.  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  pmticular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  OONDmONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refars.  Any  of  the  above-named 
documenta  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Eiuirgy  Regulatory  Commission.  888 
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First  Street.  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  s«rved  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
Gle  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Loia  D.  CaahaU. 
Secretary 

IFR  Doc.  96-27655  Filed  10-28-96.  8:45  am) 
M.UNO  coot  anr-ai-M 


ENVIRONMENTAL  PROTECTKM 
AGENCY 

(FRL-«042-a) 

Claan  Air  Act  Advisory  Commtttaa— 
Notica  of  Chartar  Ranawal 

The  Charter  for  the  Environmental 
Protection  Agency's  (EPA)  Clean  Air  Act 
Advisory  Committee  (CAAAC)  will  be 
renewed  for  an  additional  two-year 
period,  beginning  on  November  15, 
1996,  as  a  necessary  committee  which  is 
in  the  public  interest,  in  accordance 
with  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA).  5  U.S.C.  appl.  2 
section  9(c).  The  purpose  of  the  CAAAC 
is  to  provide  independent  advice  and 
counsel  to  the  EPA  on  policy  and 
technical  issue  associated  with 
implementation  of  the  Clean  Air  Act  of 
1990.  It  is  determined  that  CAAAC  is  in 
the  public  interest  in  coruiection  with 
the  performance  of  duties  im{>osed  on 
the  Agency  by  law. 

Inquiries  may  be  directed  to  Paul 
Rasmussea,  Designated  Federal  Official, 
CAAAC,  US.  EPA,  Senior  Advisor. 
Office  of  Air  and  Radiation  (6102),  401 
M  Street,  S  W  ,  Washington.  DC.  20460. 

Dated  October  2^.  1996. 
Paul  RasmuaMn. 
Designated  Federal  Official 
(PR  D«:  96-27696  Filed  10-28-96,  8:45  ami 
BtLLMQ  COOC  t»<0  M  M 


(fRL-6M3^ 

Nottca  Of  Data  Avallablltty  and 
Ejrtanalon  of  Commant  Parted  on 
Envlronmantai  Ralaaaa  Daacrlptlona 
Supportfng  tha  Hazardoua  Waataa 
Charactartatica  Scoping  Study 

AOCNCY:  Environmental  ProtectioD 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  announcing  the 
availability  of  the  individual  facility  site 
profiles  associated  with  the  draf^  report 
entitled  "Hazardous  Waste 
Characteristics  Scoping  Study: 
Environmental  Release  Descriptions." 
This  ref>ort,  which  focuses  on 
environmental  contamination  resulting 
from  the  management  of  non-hazardous 
wastes,  was  made  available  to  the  public 
for  comment  on  September  25,  1996  (61 
PR  50295).  The  draft  report  itself 
presents  the  criteria  for  the  selection  of 
data,  the  methodologies  used  to  gather 
the  data,  and  the  initial  results. 
However,  there  was  a  delay  in  making 
available  the  appendix  to  the  report 
which  contains  the  individual  facility 
site  descriptions  because  the  Agency 
wanted  to  allow  the  affected  facilities 
and  states  an  opportimity  to  comment 
on  them  before  they  were  available  to 
the  public.  EPA  believes  that 
commenters  should  have  additional 
time  to  review  the  individual 
descriptions  in  preparing  their 
comments  on  the  draft  report  and. 
therefore,  is  extending  the  original 
comment  deadline  on  the  report.  The 
report  was  prepared  in  suppori  of  a 
study  being  conducted  by  the  Agency 
under  a  May  17,  1996  consent 
agreement  with  the  Environmental 
Defense  Fund  to  investigate  if  there  are 
gaps  in  coverage  in  the  existing 
hazardous  waste  characteristics  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  well  as  the 
nature  and  extent  of  such  gaps.  The 
overall  study  is  referred  to  as  the 
"Hazardous  Waste  Characteristic 
Scoping  Study." 

DATES:  Copies  of  the  appendix,  which 
contains  the  individual  facility  site 
descriptions,  to  EPA's  draft  report  on 
environmental  release  descriptions  will 
be  available  from  the  RCRA  Information 
Center  (RIC)  after  October  28,  1996. 
Written  comments  on  both  the  draft 
report  on  environmental  release 
descriptions  and  the  appendix  must  be 
received  by  November  7.  1996  to  be 
considered  in  completion  of  the  Scoping 
study.  Cx)mments  received  after 
November  7,  1996  will  be  utilized  by 
the  Agency  in  follow-up  activities 
associated  with  the  Scoping  study. 


A00RE8SCS:  Commenters  must  send  an 
original  and  two  copies  of  their 
comm«its  referencing  docket  number 
F-96-ERDA-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ).  401  M  Street.  SW.,  Washington. 
DC  20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  listed  below.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  through  the 
Internet  to:  rcra- 

docketOepamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-96- 
ERDA-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305W).  U.S.  EPA.  401  M  Street.  SW.. 
Washington.  DC  20460. 

The  anh  report  "Hazardous  Waste 
Characteristics  Scoping  Study: 
Environmental  Release  Descriptions", 
the  appendix,  and  any  public  comments 
are  available  for  viewing  in  the  RCRA 
Information  Center,  located  at  Crystal 
Gatev*  jv  I.  First  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA.  The  RIC 
is  open  fit)m  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  703  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  doicket  at  no 
charge.  Additional  copies  cost  $0.15/ 
page.  For  information  on  accessing 
paper  and/or  electronic  copies  of  the 
document,  see  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information 
regarding  this  notice  should  contact 
Tamara  M.  Irvin,  Office  of  SoUd  Waste, 
5304W,  Environmental  Protection 
Agency,  401  M  St.,  SW,  Washington,  DC 
20460;  telephone:  (703)-308-8807;  e- 
mail:irvin.tamara  Oepamail.epa.gov. 
General  questions  about  the  regulatory 
requirements  under  RCRA  should  be 
directed  to  the  RCRA  Hotline,  Office  of 
SoUd  Waste.  U.S.  Environmental 
Protection  Agency.  401  M  St..  SW, 
Washington.  13C  20460;  telephone:  toll- 
free  at  800-424-«346,  TDD:  800-553- 
7672,  or  locally  at  703-412-9810. 
SUPPLEMENTARY  INFORMATKM:  Under  the 
Resource  Conservation  and  Recovery 
Act  Section  3001.  EPA  is  charged  with 
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defining  whidi  solid  wastes  are 
hazardous  by  identiiying  the 
duuBcteristics  of  haaudous  waste  and 
listing  particular  hazardous  wastes.  The 
current  hazardous  characteristics  are 
ignitability.  coirosivity,  reactivity,  and 
toxicity.  As  stated  above.  EPA  hu 
entered  into  a  consent  decree  with  the 
Environmental  Defense  Fund  to  conduct 
a  study  of  the  potential  gaps  in  these 
characteristics.  As  part  of  this  study, 
EPA  has  collected  facility  specific  data 
on  human  health  or  environmental 
damages  from  the  management  of  non- 
hazardous  waste. 

For  a  paper  copy  of  the  draft  report 
"Hazardous  Waste  Characteristics 
Scoping  Study:  Environmental  Release 
Descriptions"  or  the  fecility  site 
descriptions  appendix,  please  contact 
the  RIC  at  the  address  in  the  ADDRESSES. 
section  of  this  notice.  The  report  and  the 
appendix  are  also  available  in  electronic 
format  on  the  Internet.  Follow  these 
instructions  to  access  the  report. 
WWW:  http://www.epa.gov 
Gopher,  gopher.epa.gov/epaoswer 
Dial-up:  919  558-0335 

If  you  are  using  the  gopher  or  direct 
dial-up;  once  you  are  connected  to  the 
EPA  Public  Access  Server,  look  for  the 
report  in  the  following  directory:  EPA 
Offices  and  Regions/Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER)/Office  of  Solid  Waste  (RCRA)/ 
Hazardous  Waste  Identification. 
FTP:  ftp.epa/gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/gopher/ 

OSWRCRA. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  {>apar  record  maintained  at  the 
location  described  in  ADDRESSES  above. 

Dated:  October  24, 1996. 
EUxabelh  A.  Cotaworth, 
Acting  Director,  Office  of  Solid  Waste. 
(FR  Doc.  96-27832  Filed  10-28-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collaction 
Approved  by  Offloa  of  Managamant 
andBudgal 

October  22, 1996. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 


of  Management  and  Budget  (OKffi) 
approval  for  the  following  piiblic 
infanoaatian  oollecticm  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  96-511.  An  agency  may  not 
conduct  or  sponsor  a  collectian  of 
infoimatirai  unless  it  displays  a 
currently  valid  control  number.  Not 
withstanding  any  other  provisions  of 
law,  no  person  diall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Questions  concerning  the  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Dorothy  Conway,  Federal 
Communications  Commission.  (202) 
418-0217. 

Federal  Ck>mmunications  Commission 

OMB  Control  No.:  3060-0398. 

Expiration  Date:  10/31/99. 

Title:  Equipment  Authorization 
Measurement  Standards— 47  CFR  2.948, 
15.117(g)(2). 

Form  No.:  N/ A. 

Estimated  Annual  Burden:  9,100 
annual  hour,  average  28.43  houra  per 
respondent;  320  respondents. 

Description:  The  mfbrmation  gathered 
is  used  by  the  Commission  to  ensuje 
that  data  accompanying  all  requets  for 
equipment  authorization  are  valid,  and 
that  proper  testing  procediu«s  are  used. 
Testing  ensiu^s  that  potential 
interference  to  radio  commimications  is 
controlled,  and  if  necessary,  the  data 
gathered  may  be  used  for  investigating 
complaints  or  harmful  interference,  or 
for  verifying  the  manufiacture's 
compliance  with  the  Commissicui's 
Rules.  This  collection  was  revised  to 
eliminate  the  necessity  for 
manufacturer's  to  file  UHF  noise  figure 
data  documenting  the  performance  of 
TV  receivers  tested  and  marketed  in  the 
U.S.  The  requirement  was  eliminated 
from  the  rules  by  the  adoption  of  the 
Report  and  Order  ET  95-144. 

OMB  Control  No.:  3060-0707. 

Expiration  Date:  10/31/99. 

Title:  Restrictions  on  Over-the-Air 
Reception  Devices:  Television  Broadcast 
and  Multichannel  Multipoint 
Distribution  Services. 

Form  No.:  W A. 

Estimated  Annual  Burden:  3,376 
annual  hours:  2-5  hours  per  respondent: 
996  respondents. 

Description:  Ptusuant  to  Section  207 
of  the  Telecommunications  Act  of  1996. 
the  Commission  has  adopted  final  rules 
for  preemption  of  state,  local  and 
nongovernmental  regulations  that 
impair  viewers'  ability  to  redeve  over- 
the-air  signals.  Rules  and  regulations 
serving  safety  purposes  are  exempt  from 
the  Commission's  prohibition.  State, 


local  and  nongovernmental  entities  may 
demonstrate  the  rffasfltiwhlanees  of  their 
regulations  by  filing  requests  for 
declaratory  rules  or  petitions  for  waivers 
with  the  Commission.  These  filing* 
constitute  the  information  collection 
foreseen  by  the  Commission. 

Federal  CcHnmunications  pommiasion. 

WilUaB  F.  CatOD. 

Acting  SecTBtary. 

[FR  Doc  96-27622  Filed  10-26-96;  8:45  am) 
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FEDERAL  HOUSINQ  FINANCE  BOARD 
Sunahlna  Act  Maadng  Notloa 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  61  FR  55150.  October 
24. 1996. 

PREVIOUSLY  ANNOUNCED  T«IK  AND  DATE  OF 
THE  MEETMO:  11:00  a.m.  Thursday, 
October  21. 1996. 

CANCELLATION  OF  THE  MEETMO:  Notice  is 
hereby  given  of  the  cancellation  of  the 
Federal  Housing  Finance  Board  meeting 
scheduled  for  October  24, 1996. 
CONTACT  PERSON  FOR  MORE  MIFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202)  408t^2837. 
Rita  I.  Fair, 
Managing  Director. 

[FR  Doc  96-27812  FUed  10-25-96:  11:13 
am) 
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FEDERAL  MARITIME  COMMTOStON 

Ocaan  Freight  Fonwardar  Ucanaa 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Frei^t  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
M  7  Consolidation,  Inc.,  555  East  Ocean 
Blvd.,  Suite  217,  Long  Beach,  CA 
90802,  Officere:  Harald  Niehenke, 
CEO,  John  J.  Brown,  President 
Chippey's  Enterprises,  Inc..  d/b/a  CEI 
Freight  Forwarding.  744  N.W.  107th 
Street.  Miami.  FL  33168-2101. 
Officers:  Dwight  A.  Sheriff.  President, 
Alan  Grant.  Vice  President 
Columbia  Shipping.  Inc.  (Scranton).  201 
Hangar  Road,  Avoca,  PA  18641 , 
Officers:  Catherine  D.  Delaney, 
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President.  Lawrence  F.  Bauer, 
Secretary 

Dated:  October  23.  1996. 
loMph  C.  Polking. 

Secretary 

|FR  Doc.  96-27625  Filed  10-28-96:  8:45  ami 
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[Dock«t  No.  96-19] 

Comm-Slno  Ltd.,  Possible  Violations  of 
S«:tions  lO(aM1)  and  10<b)(1)  of  ths 
Shipping  Act  of  1M4;  Order  of 
investigation  and  Hearing 

Comm-Sinu  Ltd.  is  a  tariffed  and 
bonded  non-vessel-operating  common 
carrier  ("NVOCC")  located  at  Flat  E. 
2l8t  Floor.  Block  7,  Phase  V.  Greenwood 
Court.  Greenvale  in  Hong  Kong.  Comm- 
Sino  holds  itself  out  as  an  NVOCC 
pursuant  to  its  filed  tariff  FMC  No  001, 
filed  November  9.  1995. 

Comm-Sino  currently  maintains  an 
NVCX:C  bond.  No.  5888.  in  the  amount 
of  $50,000  with  the  American 
Contractors  Indemnity  Company, 
located  in  Los  Angeles.  California. 
Pursuant  to  Rule  24  of  Comm-Sino's 
tariff,  American  Contractors  Indemnity 
Company  also  serves  as  the  U.S. 
resident  agent  for  purposes  of  receiving 
service  of  process  on  behalf  of  Comm- 
Sino  Ltd. 

It  appears  that  Comm-Sino,  acting  as 
shipper  on  certain  shipments  on  which 
either  Comm-Sino  or  its  untariffed 
affiliate  GoldUne  Ltd.*  was  acting  as 
NVCX^C.  misdescribed  the  commodity 
on  at  least  13  shipments'  transported  by 
an  ocean  common  carrier  between 
December  2.  1995  and  February  22. 
1996.  The  shipments  originated  in  Hong 
Kong  and  were  destined  for  Miami  and 
other  locations  in  Florida.  In  each  of 
these  instances.  Comm-Sino  was  listed 
as  shipper  on  the  ocean  carrier's  bill  of 
lading,  and  destination  agents  in  the 
US  for  Ckimm-Sino  or  Goldline  acted  as 
the  consignee  or  notify  party.  Each 
shipment  reflects  that  a  Comm-Sino  or 
Goldline  •house",  or  NVOCC.  bill  of 
lading  was  issued  for  tender  by  the 
ultimate  consignee  to  Goldine's  agent 
upon  arrival  of  the  cargo  at  destination, 
which  correctly  describes  the 
commodity  shipped. 

In  each  of  the  thirteen  (13)  instances 
cited,  the  ocean  common  carrier  rated 
the  commodities  in  accordance  with  the 
inaccurate  description  furnishetl  by 
Comm-Sino,  while  the  NVOCX^'s  agents 
accepted  delivery  of  the  cargo  and  made 
payment  to  the  ocean  common  carrier 


on  the  basis  of  the  lower  rate 
attributable  to  the  misdescribed 
commodity.  Contemporaneous  with  its 
payment  of  the  freight  due.  Goldline 
agents  in  the  U.S.  alao  would  make 
entry  of  the  goods  through  the  U.S. 
Customs  Service,  in  each  case  correctly 
describing  the  commodity  based  on 
actual  contents  shipped  and  paying  the 
applicable  duty,  if  any. 

While  it  appears  that  a  Goldline  house 
bill  of  lading  may  have  been  issued  even 
in  those  instances  where  its  tariffed 
NVOCC  affiliate  Comm-Sino  is 
identified  as  the  shipper  on  the  master 
bill  of  lading,  in  at  least  four  instances  ^ 
occurring  between  March  1  and  April  3, 
1996.  Comm-Sino  appears  both  as 
shipper  and  as  a  carrier  issuing  its  own 
(Comm-Sino)  NVOCC  bill  of  lading  with 
respect  to  the  commodity  being 
shipped.  The  rates  assessed  and 
collected  by  Comm-Sino  and  its  U.S. 
agents  for  these  shipments,  however, 
bear  no  relation  to  the  rates  set  forth  in 
Comm-Sino's  ATFl  tariff  then  on  file 
with  the  Commission.* 

Section  10(a)(1)  of  the  Shipping  Act  of 
1984  ("1984  Act"),  46  U.S.C.  app. 
§  1709(a)(1),  prohibits  any  person 
knowingly  and  willfully,  directly  or 
indirectly,  by  means  of  false  billings, 
false  classification,  false  weighing,  false 
report  of  weight,  false  measurement,  or 
by  any  other  unjust  or  unfair  device  or 
means,  to  obtain  or  attempt  to  obtain 
ocean  transportation  for  property  at  less 
than  the  rates  or  charges  that  would 
otherwise  be  applicable.  Section 
10(b)(1).  46  U.S.C.  app.  section 
1709(b)(1).  prohibits  a  common  carrier 
from  charging,  collecting  or  receiving 
greater,  less  or  different  compensation 
for  the  transportation  of  projjerty  than 
the  rates  and  charges  set  forth  in  its 
tariff.  Under  section  13  of  the  1984  Act. 
46  U.S.C.  app.  section  1712,  a  person  is 
subject  to  a  civil  penalty  of  not  more 
than  $25,000  for  each  violation 
knowingly  and  willfully  committed,  and 
not  more  than  S5.000  for  other 
violations.  Section  13  further  provides 
that  a  common  carrier's  tariff  may  be 
suspended  for  violations  of  section 
10(b)(1).  for  a  period  not  to  exceed  one 
year. 

Now  therefore,  it  is  ordered.  That 
pursuant  to  sections  10,  11.  and  13  of 
the  1984  Act,  46  U.S.C.  app.  sections 


■  Prior  (o  May  i^.  199S.  Goldline  Ltd.  wa*  a 
tariffed  and  Bonded  NVCXX: 

'These  ihipnwnts  are  identified  in  Attachmant  A 
hento. 


'  Alto  ibown  in  Attachmant  A. 

<  Since  filing  ita  tarifT  in  iba  ATFl  ayxem  in 
November  1Q95.  Comm-Sino  baa  maintained  only  a 
"thell"  tariff  coiuiating  of  three  claaaet  of  Cargo 
N  OS.  ralaa.  Comm-Sino  does  not  publish  "per 
containar"  rataa.  nor  does  It  appear  to  charge  thoae 
Cargo  N.O.S.  rate*  which  It  doat  publiah.  inaamuch 
a*  iti  ratea  are  tariffed  lolaly  on  a  weight/ 
tnaaauremanl  (W/M)  ton  baaia. 


1709,  1710,  and  1712,  an  investigation 
is  instituted  to  determine: 

(1)  Whether  Comm-Sino  Ltd.,  in  its 
capacity  as  a  shipper  in  relation  to  cm 
ocean  common  carrier,  violated  section 
10(a)(1)  of  the  1984  Act  by  directly  or 
indirectly  obtaining  transportation  at 
less  than  the  rates  and  charges 
otherwise  applicable  throu^  the  means 
of  misdescription  of  the  commodities 
actually  shipped: 

(2)  Whether  Comm-Sino  Ltd.,  in  its 
capacity  as  a  common  carrier,  violated 
section  10(b)(1]  of  the  1984  Act  by 
charging,  demanding,  collecting  or 
receiving  less  or  different  compensation 
for  tlie  transportation  of  property  than 
the  rates  and  charges  shown  in  its 
NVOCC  tariff; 

(3)  Whether,  in  the  event  violations  of 
sections  10(a)(l]  and  10(b)(1)  of  the 
1984  Act  are  found,  civil  penalties 
should  be  assessed  and,  if  so,  the 
amount  of  such  penalties; 

(4)  Whether,  in  the  event  violations  of 
sections  10(b)(1)  of  the  1984  Act  are 
found,  the  tariff  of  Comm-Sino  Ltd. 
should  be  suspended;  and 

(5)  Whether,  in  the  event  violations 
are  found,  an  appropriate  cease  and 
desist  order  should  be  issued. 

It  is  further  ordered,  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  after  consideration  has  been  given 
by  the  parties  and  the  Presiding 
Administrative  Law  Judge  to  the  use  of 
alternative  forms  of  dispute  resolution, 
and  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

It  is  further  ordered.  That  Comm-Sino 
Ltd.  is  designated  a  Respondent  in  this 
proceeding; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 
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It  is  further  ordered.  That  other 
peraons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered.  That  all  further 
notices,  ordera,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 


conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.  20573,  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  CFR  502.118,  and 
shall  be  served  on  parties  of  record;  and 


It  is  further  ordered.  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  dedsion  of  the 
Administrative  Law  Judge  shall  be 
issued  by  October  27, 1997  and  tia  final 
decision  of  the  Commission  shall  be 
issued  by  February  20, 1998. 
Joaeph  C  PoUdng, 
Secretary. 


Attachment  A— List  of  Comm-Sino  Ltd.  Shipments 


Carrier 


Voy. 


Discharge 


BiN  of  ladhig  No. 


Shipments  Involving  Alleged  Section  10(aM1)  Viototions 


Shipments  involving  Alleged  Section  10(b)f1)  VIolellons 


QL603HEI072 
GL603HEI014 
GL603HEI130 
GL603HEI093 


SL  Racer  .... 
SL  Racer  .... 
SL  Meteor ... 
Maj.  Maersk 


001 
001 
002 
604 


LA 

LA 

Oakland 
Miami  ... 


SEAU95536370g 
SEAU955363357 
SEAU955364021 
SEAU955363878 


Arrived 


SeaLand  

Marchen  Maersk 

602 
602 
602 
602 
602 
602 
602 
602 
602 
602 
602 
602 
602 

Miami  

Miarn  

Miami  

Miami  

■ViNUll     ■  ■•*••••••••• 

Miami     .... 

SEAU955353956 
SEAU95S353855 
SEAU955350733 
SEAU955344818 
SEAU955344820 
SEAU96,<>342729 
SEAU955342320 
SEAU955341550 
SEAU9f>R33489B 
SEAU955334897 
SEAU955334896 
SEAU955.\'V4895 
SEAU956340690 

2-21-«6 
2-21-96 

1-31-96 

1-24-96 

1-24-96 

1-11-96 

1-11-96 

1-4-96 

12-26-95 

12-26-95 

12-2fr^ 

12-26-95 

12-26-95 

SeaLand  

Marchen  lyiaersk 

SeaLand  

IMIette  Maersk 

SeaLand  

Maren  Maersk 

SeaLand  

Maren  Maersk 

SeaLand 

Madison  Maersk 

SaaLand 

Madison  Maersk 

Miami  

Miairt  

Miami  

Miami  

Miami  

Miami  

Miami  

SeaLand  

McKinney  Maersk 

Magleby  iMlaersk 

SeaLand _„ 

I^tagieby  Maersk 

SeaLand _ 

SeaLand 

Magleby  Maersk 

Magleby  Maersk 

SeaLand  

Maolebv  Maersk 

House  B/L  No. 

Vessel 

Voy. 

Discharge 

Master  B/L  No. 

Arrived 

3-17-06 

3-17-96 

3-25-06 

4-3-96 


[PR  Doc.  96-27624  Filed  10-28-96;  8:45  am] 
BILUNQ  COOC  t730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Banit  Control  Noticas; 
Acquiattiona  of  Sharaa  of  BanIca  or 
Bank  Holding  Companlea 

The  notificants  Usted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and§ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bahk 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Fedn-al 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 


or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  12, 1996. 

A.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Dolph  Briscoe,  Jr.,  and  Janey  S. 
Briscoe,  both  of  Uvalde,  Texas;  to 
acquire  an  additional  58.41  percent,  for 
a  total  of  59.18  percent,  of  the  voting 
shares  of  Zavala  Bankshares,  Inc., 
Crystal  Qty,  Texas,  and  thereby 
indirectly  acquire  Zavala  County  State 
Bemk,  Crystal  City,  Texas. 

2.  James  David  Williams,  Plainview, 
Texas;  to  acquire  an  additional  20.69 
percent,  for  a  total  of  36.96  percent,  and 
Brian  Joseph  Pohlmeier,  Plainview, 
Texas,  to  acquire  an  additional  8.39 
percent,  for  a  total  of  9.35  percent,  of  the 
voting  shares  of  HaleCo  Bancshares, 
Inc.,  Plainview,  Texas,  and  thereby 
indirectly  acquire  Hale  County  State 
Bank,  Plainview,  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  23. 1996. 
Jennifier  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  96-27669  Filed  10-28-96:  8:45  am] 
BtUMO  COOC  t210-01-F 


Formationa  of,  AcquMtiona  by,  and 
Margera  of  Bank  Holding  Companlea 

The  companies  listed  in  this  notice 
have  apphed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
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owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
Inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
siunmarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  conunenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  22, 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  1st  Floyd  Bankshares.  Inc..  Rome, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  pwrcent  of 
the  voting  shares  of  1  st  Floyd  Bank, 
Rome,  Georgia. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  MainBancorp.  Inc.,  Austin.  Texas, 
and  MainCorp  Intermediate  Holding 
Company,  Inc..  Wilmington,  Delaware; 
to  become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  ROSB  Bancorp,  Inc..  Red  Oak. 
Texas,  and  thereby  indirectly  acquire 
MainBank,  Red  Oak.  Texas. 


Board  of  Govemora  of  the  Fadacml  Resarve 
System,  October  23. 1906. 
Jaanlfar  |.  )«ihiiaow. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-27670  Filed  10-26-96;  8:45  am) 
aaxMQ  oooa  m^^i-f 


Nottea  of  Propoaala  to  Engage  In 
ParmlMibIa  Nonbanking  Actlvlllaa  or 
To  Acquire  Companlaa  That  are 
Engaged  In  Permlaeible  Nonbanking 
ActlvWaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  %vill  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  Indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  12, 1996. 

A.  Federal  Reeerre  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 


1.  MainStnet  BankGroup 
Incorporated,  Martinsville,  Virginia:  to 
engage  de  novo  through  its  subsidiary, 
MainStreet  Trust  Company.  NA, 
Martinsville.  V&ginia.  in  trust  activities, 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Fedaral  Reserve 
System,  C>ctot>er  23, 1996. 

Jenniiar  J.  Johnaoo, 

Depu  ty  Secretary  of  the  Board. 

(FR  Doc.  96-27671  Filed  10-28-96;  8:45  am] 

■LUNQ  COOK  ati«-ei-r 


Sunahine  Meeting  Notice 

imE  AND  DATE:  11:00  a.m.,  Monday, 
November  4. 1996. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C.  20551. 
STATlJS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Persoanel  actions  (appointments, 
promotions,  assignments,  reassigmnents,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  25. 1996. 
lennifiBT  J.  Johneoii. 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  96-27886  Filed  10-25-96;  3:23  pm| 

aiLLJNQ  COOC  t>10-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Admlnlatratlon 
[DoctotNo.91M-0404] 

Agency  Information  Collection; 
Submlaaion  for  0MB  Review; 
Comment  Request 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
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cdeaiance  under  the  Paperworic 
ReductioD  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collections  of  information  by  November 
29. 1996. 

ADDRESSES:  Submit  written  comments 
on  the  collections  of  infonnation  to  the 
Office  of  Infonnation  and  Regulatory 
Affairs.  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235. 
Washington.  DC.  Attn:  Desk  Officer  for 
FDA. 

FOR  FURTHER  MFORMATION  CONTACT: 
Charity  B.  Smith.  Office  of  Infonnation 
Resources  Management  (HFA-250J. 
Food  and  Dnig  Administration.  5600 
Fishers  Lane.  rm.  16B-19.  Rockville, 
MD  20857.  301-827-1686. 


SUPPLEMBITARY  MFORMATION:  In  the 
Federal  Register  of  June  26. 1996  (61  FR 
33232).  FDA  issued  a  final  rule 
implementing  the  provisions  of  the  Sala 
Medical  Devioes  Act  (the  SMDA) 
regarding  Humanitarian  Use  Devices 
(HUD's).  The  final  rule  contained 
infonnation  collection  requirements 
sub)ect  to  the  Paperwork  Reduction  Act 
of  1995  (the  PRA)  (44  U.S.C  3507).  In 
compliance  with  section  3507  of  the 
PRA.  FDA  has  submitted  the  following 
proposed  collection  of  information  to 
OMB  for  review  and  clearance: 

Title:  Medical  Devices;  Hiunanitarian 
Use  Devices. 

Description:  This  regulation 
implemraits  the  provision  of  the  SMDA 
regarding  HUD's.  A  HUD  is  exempt  bwa 


the  eSactiveness  lequirements  of 
sections  514  and  515  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
360d  and  360e).  In  (Mder  to  implement 
this  examptirai.  FDA  is  amendLag  the 
premarket  approval  regulatioos  in  21 
CFR  part  814  b^  creating  new  suhpazt  H. 
This  final  regulation  prescribes  the 
procedures  for  siibmitting  Humanitarian 
Device  Exemption  (HIK)  applications, 
amendments  and  suppUanents; 
procedures  for  obtaining  an  extension  of 
the  exemption:  and  the  criteria  for  FDA 
review  and  approval  of  HDE's.  This 
final  rule  will  create  a  needed  incentive 
for  the  development  of  devices  for  use 
in  the  treatment  at  diagnosis  of  diseases 
or  conditions  affecting  a  small  niunber 
of  individuals. 


TABLE  1  .—ESTIMATED  ANNUAL  REPORTING  BURDEN 

21  CFR  Section 

No.g( 
Respondents 

Annuai 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

814.102 

20 

20 

40 

800 

814.104 

15 

15 

320 

4300 

814.106 

10 

10 

120 

1200 

814.108 

12 

12 

80 

960 

814.1 10<a) 

1 

1 

80 

80 

814.112(b) 

1 

1 

8 

8 

814.116(b) 

12 

12 

8 

96 

614.118(d) 

1 

1 

8 

8 

814.120(b) 

10 

10 

200 

2.000 

814.124(b) 

2 

2 

2 

4 

814.126(b)0) 

2 

2 

120 

240 

Total 

10.196 

There  are  no  capital  costs  or  operating  and  maintenance  costs  assodaled  vvMh  this  colection. 

TABLE  2. — Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

814.126(b)(1) 
Totd 

12 

1 

12 

2 

24 
24 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coHectkm. 


Dated:  October  24, 1996. 
William  B.  Schahz. 
Deputy  Commissioner  for  Policy. 
[FR  Doa  96-27737  Filed  10-24-^96;  3:21  pm] 
■ajJNQ  COM  41W-01-F 


P>ocliM  No.  96IM»2S] 

Agency  Information  Collection 
Activities;  Sutimission  for  OMB 
Review;  Comment  Request 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 


information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
29. 1996. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  InformaticHi  and  Regulatory 
AfEairs.  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235. 
Washington.  DC  20503,  Attention:  Desk 
Officer  for  FDA. 

FOR  FURTWR  INFORMATION  CONTACT: 
Charity  B.  Smith,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 


Fishers  Lane,  Rockville,  rm.  16B-19. 
MD  20857,  301-627-1686. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  FDA  has  submitted  the 
following  proposed  collection  of 
information  to  OMB  for  review  and 
clearance:  Food  Canning  Establishment 
Registration.  Process  Filing  and 
Recordkeeping  for  Addifieid  Foods  and 
Thermally  Processed  Low- Add  Foods 
in  Hermetically  Sealed  Containers — (21 
CFR  108.25(c)(1)  and  (c)(2).  (d),  (e).  (g); 
108.35(c)(1),  (c)(2),  (d).  (e),  (f),  (h); 
113.60(c);  113.83;  113.87;  113.89; 
113.100;  114.80(b);  114.89;  114.100(a) 
through  (d))  (OMB  Control  Number 
09 1 0-003  7— Reinstatement) . 
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Under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act).  FDA  is 
authorized  to  prevent  the  interstate 
distribution  of  food  products  that  may 
be  in)urious  to  health  or  that  are 
othamiae  adulterated,  aa  defined  in 
section  402  of  the  act  (21  U.S.C  342). 
Under  the  authority  granted  to  FDA  by 
section  404  of  the  act  (21  U.S.C  344). 
FDA  regulations  require  registrati<m  of 
food  procasalng  establishments,  filing  of 
proceas  or  other  data,  and  maintenance 
of  processing  and  production  records  for 
addifled  foods  and  thermally  procesaed 
low-acid  foods  in  hcnmetically  sealed 
containen.  These  raquirementa  ara 
intended  to  ensure  safe  manufacturing, 
processing,  and  packing  procedures  and 
to  permit  FDA  to  verify  that  these 
procedures  are  being  followed. 
Improperly  procesaed  low-acid  foods 
present  life-threatening  hazards  if 
contaminated  with  foodbome 
microorganisms,  especially  Clostridium 
botulinuw.  The  spores  of  C.  botuJinum 
must  be  destroyed  or  inhibited  to  avoid 
production  of  the  deadly  toxin  that 
causes  botulism.  This  is  accomplished 
with  good  manufacturing  procedures, 
which  must  include  the  use  of  adequate 


heat  prooeasea  or  other  means  of 
preaervatiaci. 

To  protect  the  public  heakh.  FDA's 
ragulationa  raqulie  that  aadi  firm  that 
manufanturaa.  procaaaes.  or  packs 
addifiad  foods  or  tbarmally  nrocaaaed 
low-add  foods  in  hanneticaUy  sealed 
containen  fiar  introduction  into 
intaratate  conuneroe  ragistar  the 
eatahliahmant  with  FDA  uains  Form 
FDA  2541  ($Sl08.25(cKl)  and 
l0e.35(cXl)  (21  CFR  108.25(c)(1)  and 
108.35(cKl))).  In  addition  to  registering 
the  plant,  each  firm  is  required  to 
provide  data  on  the  processes  used  to 
produce  these  foods,  using  Form  FDA 
2541a  for  all  methods  except  aseptic 
processing,  or  Fann  FDA  2541c  tor 
aseptic  processing  of  low-add  foods  in 
hermetically  sealed  containers 
(§§  108.25(cK2)  and  108.35(c)(2)).  Plant 
registration  and  process  filing  may  be 
accomplished  simultaneously.  Prooees 
data  must  be  filed  prior  to  packing  any 
new  product,  and  operating  processes 
and  procedures  must  be  posted  near  the 
processing  equimnent  or  made  available 
to  the  operator  ($  113.87(a)  (21  CFR 
113.87(a))). 

Regulations  in  parts  108, 113,  and  114 
(21  CFR  parts  108, 113.  and  114)  require 
firms  to  maintain  records  showing 


adberenca  to  the  subatantive 
requirements  of  the  regulations.  These 
reoords  must  be  made  available  to  FDA 
on  raqoest  Firms  are  also  required  to: 
(1)  Document  conective  actions  when 
proceas  controls  and  prooadures  do  not 
Call  within  specified  limits  (§§  113.80. 
114.89.  and  114.100(c)):  (2)  repent  any 
instamx  of  potential  haahh-endangering 
spoilage,  process  deviation,  or 
cQotamination  with  micnx»ganisms 
where  any  lot  of  the  food  has  entered 
distribution  in  commeroe  ($$  108.25(d), 
10e.35(d),  and  (a));  and  (3)  develop  and 
keep  on  file  plans  for  recalling  products 
that  may  endanger  the  public  health 
(§§  10e.2S(e)  and  10e.35(f)).  To  penmit 
lots  to  be  traced  after  distributiao. 
addified  foods  and  thermally  processed 
low-add  foods  in  hermetically  sealed 
containers  must  be  maiked  with  an 
identifying  code  (§§  113.60(c)  (thermally 
processed  low-add  foods)  and  114.80(b) 
(addified  foods)). 

FDA  estimates  the  burden  of 
complying  %vith  the  information 
collection  provisions  of  the  agency's 
regulations  for  addified  foods  and 
thermally  processed  low-add  foods  in 
hermetically  sealed  containen  as 
follows: 


ESTIMATED  Annual  Reporting  Burden 

Fvwm  No. 

21  CFR  Section 

No  Of 

Reapondenti 

Annual 

Frequency  per 

Reaponaa 

TotsiAnnutf 
naoponaea 

Hours  per 
Response 

Total  Hours 

108.25(c)(1)  and 
108.36(0(1) 

108.2S(p)(2)and 
106.36(c)(2) 

10e.35(c)(2) 

300 

1.000 
1.000 

1 

6.5 
.50 

300 

6.500 

500 

7,300 

.17 

.333 

.75 

51 

2,165 

375 
2.561 

Fofm  FDA  2541a  (Process  Fit- 

Fo«m  FDA  2641c  (Process  Fil- 
ing) 
Total 

Estimated  Annual  Recx)rdkeepinq  Burden 


21  CFR  Part 

No.  o( 
Recordkeepers 

Amu^ 

FrecHjancv  oer 

Total  Annual 
Reoords 

Hours  per 
Reoordkeeper 

Totri  Hours 

106,  113.  and  114 

5,388 

1 

5,368 

250 

1,347,000 

There  are  no  capitai  costs  or  operaling  and  mainienanoe  coats  associated  with  this  oolectton. 


The  reporting  burden  for  §§  108.25(d) 
and  108.35(d)  and  (e)  is  insignificant 
because  notification  of  spoilage,  process 
deviation,  or  contamination  of  product 
in  distribution  occure  less  than  once  a 
year.  Most  firms  discover  these 
problems  before  the  product  is 
distributed  and,  therefore,  are  not 
required  to  report  the  occurrence.  To 
avoid  double-counting,  estimates  for 
§§  108.25(g)  and  108.35(h)  have  not 
been  included  because  they  merely 


cross-reference  recordkeeping 
requirements  contained  in  parts  113  and 
1 14.  No  burden  has  been  estimated  for 
the  coding  requirements  in  §§  113.60(c) 
and  114.80(b)  because  coding  is  a  usual 
and  customary  practice  in  the  foods 
industry  for  liabiUty  purposes, 
inventory  control,  and  process  control 
in  the  event  of  a  problem  with  the 
product.  Under  5  CFR  1320.3(b)(2),  the 
time,  effort,  and  finandal  resources 
necessary  to  comply  with  a  collection  of 


information  are  exduded  from  the 
burden  estimate  if  the  reporting, 
recordkeeping,  or  disdosure  activities 
needed  to  comply  are  usual  and 
customary  because  they  would  occur  in 
the  normal  course  of  activities. 

Dated:  October  23. 1996. 
WilUafli  K.  Hufabard. 

Associate  Commissioner  for  Policy. 

[PR  Doc.  96-27740  FUad  10-28-96: 8:45  ami 


Fedaral  Ragirtar  /  Vol.  61.  No.  210  /  Tuesday.  October  29.  1996  /  Notlcea  55807 


IDoGkstfla96N-083q 

Agency  informatton  Cdtoctlon       "^ 
AettvMaa;  Submlaaion  for  0MB 
RavMwt  Comntent  ReQueat 

AQENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collections  of 
information  listed  below  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Ad  of  1 995 . 
DATES:  Submit  written  comments  on  the 
collections  of  information  by  November 
29. 1996. 

ADDRESSES:  Submit  written  comments 
on  the  collections  of  information  to  the 
Office  of  Information  and  Regulatory 
Afiiairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FliRTHER  INFORMATION  CONTACT:  Kim 
A.  Sanders,  Office  of  Information 


Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  rm.  16B-19,  Rockville. 
MD  20857.  301-827-1473. 
SUPPLEMENTARY  MFORMATKM:  In 

compliance  with  section  3507  of  the 
Paperwork  Reduction  Ad  of  1995  (44 
U.S.C.  3507).  FDA  has  submitted  the 
following  proposed  collections  of 
information  to  OMB  for  review  and 
dearance: 

1.  TenqMirary  Mariceting  Permit 
Applications  (21  CFR  130.17(c)  and  (i)) 
(OMB  Control  Number  0010-0133— 
Reinstatement) 

Section  401  of  the  Federal  Food,  Ehug, 
and  Cosmetic  Ad  (the  ad)  (21  U.S.C. 
341)  directs  FDA  to  issue  regulations 
establishing  definitions  and  standards  of 
identity  for  food  "whenever  •  •  •  such 
action  will  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers." 
Under  section  403(g)  of  the  act  (21 
U.S.C.  343(g)),  a  food  that  is  subjed  to 
a  definition  and  standard  of  identity 
prescribed  by  regulation  is  misbranded 
if  it  does  not  conform  to  such  definition 
and  standard  of  identity.  Section  130.17 
(21  CFR  130.17)  provides  for  the 


issuance  by  FDA  of  tempoiaiy 
mariceting  permits  that  enable  the  food 
industry  to  test  consumer  aooeptance 
and  measure  the  tedmological  and 
commodal  feasibility  in  interrtate 
commerce  of  experimmtal  packs  of  food 
that  deviate  from  applicable  definitions 
and  standards  of  identity.  Sadicm 
130.17(c)  spedfies  the  information  that 
a  firm  mvist  submit  to  FDA  to  obtain  a 
temporary  marketing  pomit.  The 
information  required  in  a  temporary 
marketing  permit  application  under 
%  130.1 7(c)  enables  the  agency  to 
monitor  the  manu&cture,  labeling,  and 
distributicMi  of  experimental  packs  of 
food  that  deviate  from  applicable 
definitions  or  standards  of  identity.  The 
informaticHi  so  obtained  can  be  used  in 
support  of  a  petition  to  establish  or 
amend  the  applicable  definition  or 
standard  of  idtsntity  to  provide  for  the 
variations.  Section  130.17(i)  specifies 
the  information  that  a  firm  must  submit 
to  FDA  to  obtain  an  extension  of  a 
temporary  marketing  permit. 

FDA  estimates  the  biirden  of  the 
temporary  marketing  permit  application 
requirements  as  follows: 


Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

130.17 

16 

1.33 

20 

11.5 

230 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coltoction. 


The  estimated  number  of  temporary 
marketing  permit  applications  and 
hours  per  response  is  an  average  based 
on  the  agency's  experience  with 
applications  received  from  Odober  30. 
1991,  through  September  30, 1994. 


2.  State  Petitions  fiDr  Exemption  From 
Preemption  (21  CFR  100.1(d))  (OMB 
Control  Number  0910-0277— 
Reinstatement) 

Under  section  403A(b)  of  the  ad  (21 
U.S.C.  343-1(b)).  States  may  petition 
FDA  for  e::emption  from  Federal 
preemption  of  State  food  labeling  and 
standard  of  identity  requirements. 
Section  100.1(d)  (21  CFR  100.1(d))  sets 


forth  the  infcmnation  a  State  is  required 
to  submit  in  such  a  petition.  The 
information  required  under  §  100.1(d) 
enables  FDA  to  determine  whether  the 
State  food  labeling  or  standard  of 
identity  requirement  comports  with  the 
statutory  criteria  for  exemption  frtjm 
Federal  preemption. 

FDA  estimates  the  burden  resulting 
fitimthe  requirements  of  §  l(X}.1(d)  as 
follows: 


Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

100.1(d) 

5 

1 

5 

40 

200 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coNedion. 


Since  the  enactment  of  section 
403A(b)  of  the  ad  as  part  of  the 
Nutrition  Labeling  and  Education  Ad  of 
1990  (the  1990  amendments).  FDA  has 
received  eight  petitions  for  exemption 
from  preemption.  Based  upon  these 
submissions,  FDA  estimates  that  no 


more  than  five  petitions  will  be 
submitted  annually.  Because  §  100.1(d) 
implements  a  statutory  information 
collection  requirement,  only  the 
additional  biirden  attributable  to  the 
regulation  has  been  included  in  the 
estimate. 


3.  State  Enforcement  Notification  (21 
CFR  100.2(d))  (OMB  Control  Number 
0010-0275— Reinstatement) 

Section  310(b)  of  the  ad  (21  U.S.C 
337(b))  authorizes  States  to  enforce 
certain  sections  of  the  ad  in  their  own 
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names,  but  provides  that  States  must 
notify  FDA  before  doing  so.  Section 
100.2(d)  (21  CFR  100.2(d))  sets  forth  the 
information  that  a  State  must  provide  to 
FDA  in  a  letter  of  notification  when  it 
intends  to  take  enlofcemant  action 
under  the  act  against  a  particular  food 


located  in  the  State,  llie  information 
required  under  §  100.2(d)  will  enable 
FDA  to  identify  the  fooid  against  which 
the  State  intends  to  take  action  and 
advise  the  State  whether  Federal  action 
has  been  taken  against  it.  With  certain 
narrow  exceptions.  Federal  enforcement 


action  precludes  State  action  under  the 
actr 

FDA  estimates  the  burden  of 
complying  with  the  enfcwoement 
notificati(m  requirement  as  follows: 


ESTIMATED  Annual  Reporting  Burden 

21  CFR  Section 

Nao( 
Respondents 

Annuai 

Frsqusncypsr 
Response 

Total  Annual 
Hssponssi 

Hours  per 
Response 

Total  Hours 

100.2(d) 

5 

1 

5 

2 

10 

There  «e  no  capital  costs  or  opersUng  and  mainlensnoe  costs 


Based  upon  the  small  number  of 
enforcement  notifications  received  from 
the  States  since  the  enactment  of  section 
310(b)  of  the  act  in  1990.  FDA  estimates 
that  no  more  than  five  notifications  will 
be  submitted  annually.  Because  21  CFR 
100.21(d)  implements  a  statutory 
information  collection  requirement, 
only  the  additional  burden  attributable 
to  the  regulation  has  been  included  in 
the  estimate. 

4.  Rafhrenca  Amount  Petitioas  (21  CFR 
101.12(h))  (OMB  Control  Number  0910- 
0286 — Reinstatement) 

Section  403(q)(l)(A)  of  the  act  (21 
U.S.Q  343(q)(l)(A))  requires  that  the 


label  or  labeling  of  food  provide 
nutrition  information  that  includes  the 
serving  size  or.  if  the  food  is  not 
typically  expressed  in  a  serving  size,  the 
conunon  household  unit  of  measure  that 
expresses  the  serving  size  of  the  food.  In 
response  to  section  2(b)(1)(B)  of  the 
1990  smendments.  FDA  issued 
regulations  defining  the  serving  size  (or 
other  unit  of  measure)  for  various  types 
of  food.  Food  producers  are  required  to 
use  the  reference  amount  values 
provided  in  §  101.12  (21  CFR  101.12) 
and  the  rules  for  establishing  serving 
sizes  that  are  prescribed  in  21  CFR 
101.9(b)  to  determine  the  appropriate 


serving  size  for  their  {uoducts;  however, 
a  manufacturer  or  other  interested 
person  may  submit  a  petition  to 
establish  or  amend  the  refierence  amount 
value  for  a  food  or  to  create  a  new  food 
subcategory  with  its  own  refiarence 
amoimt.  Section  101.12(h)  sets  forth  the 
information  the  petitioner  is  required  to 
include  in  the  petition. 

FDA  estimates  the  burden  resulting 
from  the  requirements  of  §  101.12(h)  as 
follows: 


ESTIMATED  ANNUAL  REPORTING  BURDEN 

21  CFR  Section 

Nao( 
Respondents 

Annu^ 

Frsqusncypsr 
Response 

Total  Annuel 
Rssponses 

Hours  per 
Response 

Total  Hours 

ToMOperaMnga 
Mainlsnanre  Costs 

101.12(h) 

5 

1 

5 

80 

400 

$400,000 

There  are  no  capital  costs  aaaodatsd  wilti  this  ooHsction. 


Since  the  enactment  of  the  1990 
amendments  that  revised  the  act  by 
adding  section  403(q).  FDA  has  received 
nine  petitions  to  amend  existing 
reference  amounts.  Based  upon  these 
submissions,  FDA  estimates  that  no 
more  than  five  such  pcrtitions  will  be 
submitted-annually.  The  estimate  for 
operating  and  maintenance  costs  is 
based  on  the  average  cost  of  conducting 
a  consumer  survey  to  support  a 
reference  amount  petition. 

Dated:  October  23. 1990. 
William  K.  Hufabard. 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  96-27747  Filed  10-28-96;  8:45  ami 
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[Docket  No.  96N-0346] 

la84iM  Related  to  PhannaoMilical 
Laboratory  Practlcaa  ProMdurM; 
Notica  of  Public  Maatk>ga 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  meetings: 

request  for  submission  of  topics. 

summary:  The  Food  and  Drug 
Administration's  (FDA's)  Office  of 
Regulatory  Affaire  (ORA)  is  annoimdng 
a  series  of  meetings  to  be  held  with  the 
pharmaceutical  industry.  These 
meetings  will  follow  a  prescribed  format 
and  will  involve  representatives  from 
ORAs  Division  of  Field  Science,  Field 
Drug  laboratories.  Center  for  Drug 
Evaluation  and  Research's  (CDER's) 
Office  of  Pharmaceutical  Science  and 
other  representatives  frtim  the  field  and 
headquarters.  The  purpose  of  these 
meetings  is  to  continue  a  dialogue  with 


trade  associations,  technical  and 
professional  organizations,  and  FDA  to 
disciiss  issues  of  mutual  concern  to  the 
agency  and  industry  associated  with 
pharmaceutical  laboratory  practices  and 
procedures.  The  intent  of  the  dialogue  is 
to  explore  issues  of  mutual  concern  that 
affect  the  agency  and  industry 
laboratories. 

DATES:  The  first  meeting  will  be  held  on 
Wednesday.  November  20, 1996,  from 
8:30  a.m.  to  4:30  p.m.  Submit  topics  and 
written  comments  by  Friday,  November 
8, 1996.  Interested  persons  may  contact 
the  information  contact  person  (address 
below)  for  registration  forms.  There  is 
no  registration  fee  for  this  meeting. 
However,  advance  registraticm  is 
required  because  spwce  is  limited. 

ADDRESSES:  The  first  meeting  will  be 
held  at  the  Parklawn  Bldg.,  5600  Fishere 
Lane,  ctmference  room  M.  Rockville. 
MD.  Submit  written  comments  to  the 


Faderal  Ra^er  /  Vol.  61.  No.  210  /  Tuesday.  October  29.  1996  /  Notices 


5580t 


Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857.  Two  copies  of  any 
conmients  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Persons  who 
are  imable  to  attend,  or  who  cannot  be 
accommodated  due  to  space  limitations, 
are  invited  to  provide  written 
conunents.  A  transcript  of  the  meeting 
may  be  seen  at  the  Dockets  Management 
Branch  (address  above)  between  9  ajn. 
and  4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elise  A.  Murphy  or  Richard  A.  Baldwin, 
Division  of  Field  Science  (HFC-141), 
5600  Fishers  Lane,  rm.  12-41.  Rockville, 
MD  20857,  301-443-3320,  FAX  301- 
443-6388. 

SUPPLEMENTARY  MFORMATKM:  This 
dialogue  will  be  accomplished  by  the 
submission  of  topics  by  participants. 
Topics  should  be  ^bmitted  with  a 
justification  for  their  relevance  and 
significance  within  the  pharmaceutical 
industry.  All  topics  will  be  considered 
for  their  inclusion  into  the  meetings. 
After  each  meeting,  a  report  will  be 
prepared  and  made  available  to  the 
pubUc. 

I.  Background 

On  March  28, 1996,  membere  of  the 
pharmaceutical  industry  and  FDA  came 
together  to  informally  discuss  practical 
problems  associated  with  laboratory 
aspects  of  the  development  and 
monitoring  of  pharmaceutical  products. 
Prior  to  this,  a  series  of  meetings  was 
held  in  the  Mid- Atlantic  region  on 
December  15, 1994,  February  24,  May  1, 
and  July  20, 1995.  Following  are  the 
topics  of  meetings  that  were  held  in  the 
Mid-Atlantic  Region.  Topics  previously 
discussed  locally  can  be  revisited  in  the 
future  if  there  is  an  interest 

A.  Topics  That  Have  Been  Discussed 
Previously  in  the  Mid-Atlantic  Region 

Topics  that  have  been  discussed 
previously  are  laboratory  computer 
validation,  laboratory  automation  and 
robotics,  computer  systems  and 
subsystem  validations,  validation  of 
software  i^xlates.  vendor  support  of 
outdated  software,  integrity  of  data  in 
electronic  signatures,  regulatory 
requirements  for  electronic  signatures, 
bar  coding  technology,  systems  for 
sample  tracking,  installation 
qualification  (IQ),  operation 
qualification  (OQ),  and  performance 
qualification  (PQ)  of  laboratory 
instruments. 

On  March  28, 1996,  the  meeting  was 
convened  by  FDA's  facilitator  Richard 


A.  Baldwin,  Director,  Division  of  Field 
Science.  Gerald  E.  Vince,  Director. 
Office  of  Regional  Operations,  gave  the 
opening  remarks  and  indicatod  that 
commimication  is  beneficial  to  FDA  and 
industry.  Several  presentations  were 
given:  Jeanne  White  from  the  Office  of 
the  Commissioner  spoke  about  previous 
g^rassroots  exercises  and  how  successful 
they  have  been  and  Marie  Urban.  ORA 
21  Coordinator,  spoke  on  various 
initiatives  by  ORA  in  response  to  the 
Clinton  Administration's  National 
Performance  Review  and  the 
Government  Performance  and  Results 
Act  of  1993.  To  conclude  the 
presentations,  James  Farley,  Director  of 
the  Philadelphia  District  Laboratory, 
gave  background  information  as  to  how 
the  discussion  group  came  into 
existence. 

An  open  dialogue  was  initiated  as  to 
how  the  discussion  group  should 
proceed  and  what  the  shared 
expectations  should  be  for  the  group. 
The  guiding  principles  and  the  items 
that  emerged  fitim  the  meeting  are  listed 
below. 

B.  Meeting  Objectives  (Guiding 
Principles) 

One  of  the  primary  pvirposes  of  the 
discussion  group  is  information  sharing, 
which  is  vital  for  future  success.  At  the 
March  28, 1996  meeting,  it  was 
suggested  that  FDA  work  with  the  trade 
associations  to  disseminate  information, 
and  utihze  the  associations  as  a  vehicle 
for  eliciting  a  priority  list  of  topics  from 
industry.  Discussions  will  be  open  to  all 
of  the  pharmaceutical  industry  and 
othera  so  that  everyone  who  is 
interested  can  participate.  Another 
vehicle  which  was  suggested  was  the 
use  of  the  Internet  and  the  FDA 
homepage  for  annoimcing  the  meetings 
and  dbaring  information.  Other 
suggestions  for  sharing  information 
included  focus  groups,  roimdtable 
discussions,  forums,  and  working 
groups. 

The  overall  purpose  of  these  meetings 
is  to  facilitate  discussion  and  get  a  better 
understanding  of  expectations.  The 
intent  is  a  360  degree  understanding  in 
context  of  flexibiUty — underetanding 
the  breath  and  deptii  of  an  issue  from 
the  various  perspectives.  There  was  an 
overall  consensus  that  if  there  were  a 
better  understanding  of  each  others 
situations,  the  agency  and  industry 
could  work  together  to  provide  safer 
products  to  consumers. 

n.  Laboratory  Issues:  New  Topics 

Some  laboratory  issues  and  new 
topics  that  may  be  addressed  at  future 
meetings  include  the  following: 
Identif^g  the  acceptable  "best 


practices,"  research/quality  assurance 
(QA),  acceptable  uses  of  technology, 
changes  in  technology,  and 
pharmaceutical  science-data  integrity. 
FDA  is  interested  in  horing  whe&ier 
there  is  interest  in  discussing  these 
topics,  as  well  as  suggesti(»s  for  other 
topics,  by  November  8, 1996. 

Dated:  October  23, 1996. 

WUHasa  K.  Hubbaid. 

Associate  Commissioner  fta- Policy 
Coordination. 

[FR  Doc.  96-27678  FUed  10-28-96;  8:45  am] 
BKXSIO  OOOC  41SS-01-F 


National  InatKutoe  of  Haatth 

Notica  of  Establishtnant 

Purauant  to  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C 
App«idix  2),  the  Director,  National 
Institutes  of  Health  (NIH),  announces 
the  establishment  of  the  Special 
Programs  Emphasis  Panel  of  the  Office 
of  the  Director,  National  Institutes  of 
Healtii. 

The  Special  Programs  Emphasis  Panel 
of  the  Office  of  the  Director,  National 
Institutes  of  Health  will  provide  advice 
and  guidance  to  the  Director,  NIH.  and 
other  Federal  officials  in  special  areas  of 
scientific  progranunatic  need. 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  tiie  Sfiedal 
Programs  Emphasis  Panel  of  the  Office 
of  the  Director.  National  Institutes  of 
Health  will  terminate  two  years  from  the 
date  of  establishment. 

Dated:  October  21, 1996. 
Harold  Varmui, 

Director,  National  Institutes  of  Health. 
[FR  Doc.  96-27632  Filed  10-28-96;  8:45  am] 
SaUNQ  CODE  414(M>1-M 


Nationai  Cancar  Institute;  Notica  of 
Meating 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cancer  Institute  Board  of 
Scientific  Advisore  on  November  21-22. 
1996  in  Conference  Room  10.  Building 
31C,  National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Maryland. 

This  meeting  will  be  open  on 
November  21  from  8:30  am  to 
approximately  5  pm  and  on  November 
22  from  8:30  am  to  adjournment  at  1 
pm.  Agenda  items  will  include:  NCI 
Director's  Report;  Board  operating 
procedures  and  representaticm  at 
scientific  meetings;  presentation  and 
discussion  on  how  NQ  distributes  RPG 
funds  and  the  RFA  and  contract  support 
mechanisms;  Board  working  group 
updates,  presentation  on  the  Cancer 
Genone  Anatomy  Project,  and  concept 
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reviews.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reaaonable  accommodations  and 
additional  information  pertaining  to  the 
meeting  should  contact  Dr.  Paulette  S. 
Cray.  Executive  Secretary,  National 
Cancer  Institute  Board  of  Scientific 
Advisors,  6130  Executive  Blvd..  EPN. 
Rm.  600C.  Bethesda.  MD  20892  (301- 
496-4218). 

Dated:  October  22.  1996. 
Paula  N.  Hayea. 

Acting  Committee  ManagBment  Officer,  NJH. 
IFR  Doc.  96-27633  Filed  10-28-96;  8:45  ami 


Nattooai  Eye  InatfUrte;  Nottoe  of  CToead 


NatkMMi  Cancer  Inatttute;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Purpose/ Agenda:  Review,  discuMion  and 
evaluation  of  individual  grant  application*. 

Committee  Name:  NO  Initial  Review 
Group — Basic  ft  Preclinicai  Sciences 
Subconunittee  (C). 

Date:  December  2-4. 1996. 

rime:  December  2.  7:30  p.m.,  December  3- 
4,  Sam. 

Place:  The  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue.  N.W..  Washington.  DC 
20007. 

Contact  Person:  Dr.  Virginia  P.  Wray. 
Scientific  Review  Administrator,  National 
Cancer  Institute.  NIH.  Executive  Plaza  North. 
Room  635.  6130  Executive  Boulevard  MSC 
7405.  Bethesda.  MD  20892-7405.  Telephone: 
301/496-9236 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  lections 
552b(c)(4)  and  552b(cK6).  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research.  93.394.  Cancer 
Detection  and  Diagnoais  Research;  93.395. 
Cancer  Treatment  Research:  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399.  Cancer  Control.) 

Dated:  October  22.  1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  96-27634  Filed  10-28-96;  8:45  am] 

MLUNO  CODE  «14e-01-ai 


Pursuant  to  Section  10(d)  of  the 
Federal  Adviaory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  herefby  given  of  the  following 
National  Eye  Institute  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  CUnicml  Raaearch. 

Date:  November  18. 1996. 

Time:  9.-00  a.m. 

Place:  National  Eye  Institute,  Executive 
Plaza  South,  Room  350,  6120  Executive 
Blvd.,  Bethesda,  MD  20692-7164. 

Contact  Person:  Andrew  P.  Mariani,  Ph.D., 
Executive  Plaza  South.  Room  350.  6120 
Executive  Blvd..  Bethesda.  MD  20892-7164. 
(301)496-5561. 

Purpose/Agenda:  Review  of  Grant 
Applications. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sees.  552b(c)(4) 
and  552b(c)(6).  Title  5.  U.S.C  Applications 
and/or  proposals  and  the  discussions  could 
reveaJ  confidential  trade  secrets  or 
coRunercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research: 
National  Institutes  of  Health.) 

Dated:  October  22. 1996. 
Paula  N.  Hayaa, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  96-27637  Filed  10-28-96:  8:45  am) 

MUMQ  OOM  414fr-01-H 


National  Heart,  Lung,  and  Blood 
Inatituta;  Notice  of  Meeting  of  Board  of 
Scientific  Couneelors 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Heart, 
Lung,  and  Blood  Institute  at  8:30  a.m. 
on  December  12-13,  1996.  National 
Institutes  of  Health.  9000  Rockville 
Pike,  Building  10,  Room  7S235. 
Bethesda.  Maryland  20892. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6).  Title  5.  U.S.C. 
and  10(d)  of  Pub.  L.  92-463.  the  entire 
meeting  will  be  closed  to  the  pubUc  for 
the  review,  discussion,  and  evaluation 
of  individual  programs  and  projects 
conducted  by  the  National  Institutes  of 
Health,  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Edwara  D.  Kom.  Executive 
Secretary  and  Director,  Division  of 
Intramural  Research.  NHLBI,  NIH. 


Building  10,  Room  7N214.  phone  (301) 
496-2116.  will  furnish  substantive 
program  information. 

Dated:  October  23, 1996. 
Paula  N.  Hayva. 

Acting  Committee  Managtment  Officer,  NIH. 
(PR  Doc  96-27638  Filed  10-28-96:  8:45  am) 

■UMQCOOC  414a-*1-M 


National  Inatttute  on  Aging;  Notice  of 
Cloaed  Meetinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  Panel:  National  Institute  on  Aging 
Special  Emphasis  Panel. 

Date  ofMeeUrtg:  October  29-30, 1996. 

Time  of  Meeting:  October  29 — 7:30  pjn.  to 
recess;  October  30 — 8:00  a.m.  to 
ad)oamment. 

Place  of  Meeting:  Kahler  Hotel,  20  SW 
Second  Avenue,  Roches^r,  MN  55902. 

Purpoee/ Agenda:  To  review  a  grant 
application. 

Contact  Person:  James  P.  Harwood.  Ph.D., 
Scientific  Review  Administrator,  Gateway 
Building.  Room  2C212.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205. 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  Panel:  National  Institute  on  Aging 
Special  Emphasis  Panel. 

Date  of  Meeting:  November  20,  1996. 

TiiTie  of  Meeting:  12:00  noon  to  l.-OO  p.m. 

Place  of  Meeting:  Grand  Hyatt  Washiiigton 
at  Washington  Center,  Washington.  D.C 

Purpose/ Agenda:  To  review  a  grant 
application. 

Contact  Person:  Louise  L  Hsu,  Ph.D., 
Gateway  Building,  Room  2C212,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892-9205,  (301)  496-9666. 

Name  of  Panel:  Neuroscience  Aging 
Review  Committee. 

Dotes  of  Meeting:  December  2-4. 1996. 

Time  of  Meeting:  December  2.  7:00  p.m.  to 
recess;  December  3,  8:00  a.m.  to  recess; 
December  4,  8:00  a.m.  to  adjournment. 

Pface  of  Meeting:  Hyatt  Regency  Bethesda. 
One  Bethesda  Metro  Center,  Bethesda, 
Maryland  20814. 

Purpose/ Agenda:  To  review  a  grant 
applications. 

Contact  Person:  Louise  L.  Hsu,  Ph.D.. 
Maria  Mannarino.  M.D.,  Scientific  Review 
Administrators.  Gateway  Building,  Room 
2C212,  National  Institutes  of  Health. 
Bethesda.  Maryland  20892-9205.  (301)  496- 
9666. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  infomution 
concemiog  individuals  associated  with  tfae 
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applications  and/or  proposals,  die  disclosure 
of  wdiich  would  consdtute  a  clearly 
unwarranted  invasion  of  persoDal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Healdi.) 

Dated:  October  21, 1996. 
PanUN.Hayw, 

Acting  Committee  Management  Officm.  NIH. 
(PR  Doc.  96-27638  FUed  10-28-96;  8:45  am] 
COOS  414*-«l-« 


Nationaiinatltute  Of  Neurologicai 
Diaordara  and  Stroke.  DMaion  of 
Extramural  Aetivltiea;  Notloe  of  Cloaed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Dtaordors  and  Stroke  Special 
Emphasis  Panel. 

Date:  November  21. 1996. 

Time:  1-6  pjn. 

Hace:  Marriott  at  Metro  Centw.  775  12th 
Street.  NW,  Washington,  DC  20005. 

Contact  Person:  Dt.  Katherine  Woodbury, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
Room  9C10.  Bethesda,  MD  20892.  (301)  496- 
9223. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance  ° 
with  the  provisions  sat  forth  in  sees. 
552b(cK4)  and  552b(c)(6),  Tide  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
conoeming  individuals  associatsd  with  the 
appUcations  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  October  23, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doa  96-27640  Filed  10-28-96;  8:45  am] 

MUMQ  COM  4140-91-M 


Office  of  Extramural  Reeearch;  Notice 
of  Meeting 

Pursuant  to  Sectitm  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the  Peer 
Review  Oversight  Group  (PRCX?)  to  be 
held  November  20-21. 1996.  in  the 
Rockledge  n  Centre,  9th  Floor 
Conference  Room,  6701  Rockledge 
Drive.  Bethesda,  Maryland  20817.  The 


meetiiig  will  be  held  from  9:00  a.in.  to 
5KX)  p.m.  on  November  20  and  from 
8:30  ajn.  to  12:00  pjn.  oa  November  21. 
The  meeting  is  open  to  the  public,  with 
attendance  limited  to  space  available. 

Topics  for  discussion  include:  the 
Rating  of  Giant  Applicatiaii  Pilot 
Studies,  the  Integration  of  Neuroscience 
Revieyrs,  and  the  review  of  applications 
by  the  Division  of  Research  Grants  and 
the  Institute  and  Cmter  review  groups. 

The  meeting  agenda  and  roster  of 
committee  members  are  available  on  the 
World  Wide  Web  via  the  NIH  Home 
Page  (http://wwwjuh,gov.grant8/)  or 
from  Peggy  McCardle,  Ph.D.,  Executive 
Secretary.  PROG,  and  Special  Assistant 
to  the  Deputy  Director  for  Extramural 
Research.  OD.  NIH,  Building  1,  Room 
150.  Bethesda.  Maryland  20892,  (301) 
402-2246,  Individiials  who  plan  to 
attend  the  meeting  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodatians.  should  contact  Dr. 
McCardle  by  November  13. 1996. 

Dated:  October  22, 1996. 
PanU  N.  Hayaa, 

Acting  Committae  Management  Officer,  NIH. 
(FR  Doc  96-27635  Filed  10-28-96;  8:45  am] 
mujm  OOK  4i4a-ai-« 


DIviaion  of  Reaaerch  Qranta;  Notice  of 
Cloaed  MeeHnga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  follovtring  Division 
of  Research  Ckants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  19, 1996. 

Time:  9KK)  a.m. 

P7ace:  Holiday  Inn,  Silver  Spring,  MD. 

Contact  Person:  Dr.  Anita  Miller  Soetek, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5202;  Bethesda, 
Maryland  20892,  (301)  435-1260. 

Name  of  SEP:  Biological  and  Physiologica] 
Sciences. 

Date:  November  26, 1996. 

Time:  l.-OO  p.m. 

Place:  NIH,  Rockledge  2,  Room  4206. 
Telephone  Coofarence. 

Contact  Person:  Dr.  Betty  Hayden, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4206,  Bethesda, 
Maryland  20892,  (301)  435-1223. 

The  meetings  will  be  closed  in  accOTdance 
with  the  provisions  set  fcHth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  os  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 


mplicatioos  and/or  proposals,  the  diackwura 
<w  odiidi  would  constitute  a  clearly 
unwarranted  invasion  of  p«»»™<)  privacy. 
(Catalog  of  Fedaial  Domaatic  Aaaiatanca 
Prapam  Noa.  93.306.  93.333.  93.337,  93.39»- 
93.396.  93.837-03.844,  93.646-93.878. 
93.892. 93393.  National  Institutes  of  Health, 
HHS.) 

Dated:  October  23. 1996. 
PaidaN.  Hayaa, 

Acting  Coounittae  MtmogBment  Officer.  MH. 
[FR  Doc  96-27639  Filed  10-28-96;  8:45  am) 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Doctet  Na  Fft-407»-»Mm 

Houaing  CounaeHng  Program: 
Announcement  of  Fundhig  Awards  for 
Pri9Q6 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing^^ederal  Housing 
Commissioner.  HUD. 

ACTION:  Announcement  of  Housing 
Counseling  Funding  Awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  funding  award 
decisions  made  by  the  Department 
undOT  its  Housing  Counseling  Program 
for  Fiscal  Year  1996.  The  announcement 
contains  the  names  and  addresses  of  the 
award  wiimers  and  the  amount  of  the 
awards. 

FOR  FURTHER  SronMATXaN  CONTACT:  )oan 
Moigan,  Chief.  Product  Development 
and  Special  Projects  Branch,  Office  of 
Housing,  Department  of  Housing  and 
Urban  Devel(^ment.  Room  9272,  451 
Seventh  Street.  SW.  Washington.  DC 
20410.  telephone  (202)  70a-0614, 
extension  2315  (this  is  not  a  toll  free 
number).  Hearing-  or  speech-impaired 
persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPI.EMENTARY  MFORMATION:  HUD's 
housing  coimseling  program  is 
authorized  imder  section  106  of  the 
Housing  and  Urban  Development  Act  of 
1068  (12  U.S.C  1701x).  The  purpose  of 
the  program  is  to  promote  and  protect 
the  interests  of  housing  consiuners 
participating  in  HUD  and  other  housing 
programs,  as  well  as  to  help  protect  the 
interests  of  HUD  and  mortgage  lenders. 
Under  the  housing  counseling  program, 
HUD  contracts  with  pre-qualified  public 
or  private  nonprofit  organizations  to 
provide  the  services  8uth<Hized  by  the 
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statute.  These  organizatians  u«  rsfaned 
to  as  "HUD  approved  housing 
counseling  agencies".  When  Congress 
makes  funds  available  for  this  puipose, 
HUD  announces  the  availability  of  such 
funds,  and  Invites  applicatlaiis  from 
eligible  agencies,  through  a  notice  of 
funding  availability  (NOFA)  published 
in  the  Federal  Regular. 

In  a  Notice  of  Funding  Availability 
(NOFA)  pubUshed  in  the  Federal 
Rsgiater  on  July  8.  1096  (61  FR  35906). 
HUD  announced  the  availability  of 
$10.5  million  to  provide  Housing 
Counseling  Grants  in  accordance  with 
Section  106:  (1)  to  help  fiind  national, 
regional  and  multi-State  HUD  approved 
housing  counseling  intermediary 
organizations,  and,  (2)  to  help  fund  local 
HUD  approved  counseling  agencies. 

The  catalog  of  Fadaral  Domastic  Aaaistance 
for  th«  Housing  CounMling  Program  number 
is  14.1S9. 

In  accordance  with  section  102 
(a)(4)(C)  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of 
1989.  the  Department  is  publishing  (by 
State)  the  names  and  addresses  of  the 
HUD-approved  agencias  awarded  funds 
under  the  FY  1996  Housing  Counseling 
NOFA,  and  the  amount  of  nmds 
awarded  to  each  agency.  This 
Information  is  provided  in  Appendix  A 
to  this  document. 

Dated:  Octobsr  23. 1990. 
NIosIm  p.  KaldMS. 

AmMant  Secretary  for  Housing — federaJ 
Hooting  Coauniuionar. 

Appendix  A — Honsiiig  ConneeHng 
Program  Awardee  tor  Fiscal  Yeer  1996 

Intennedkay  Organisations 

Neighborhood  Rainvestmant  Corporation, 

1325  G  StTWt.  N.W..  Suite  800. 

Washington.  DC  20005-3100.  Amount 

Awarded:  $985,000 
National  Association  of  Housing 

Partnerships.  Inc.,  569  ColuniDus  Ave., 

Boston.  MA  02118.  Amount  Awarded: 

$1,000,000 
Catholic  Charities  USA.  1731  King  Street. 

Suite  200.  Alexandria.  VA  22314.  Amount 

Awarded:  $650,000 
AOORN  Housing  Corporation.  846  N.  Broad 

St..  Philadelphia.  PA  19130.  Amount 

Awarded:  S900.000 

f,oai7  Orgpnixations 

Quincy  Community  Action  Programs,  Inc.. 

1509  Hancock  Street,  Quincy,  MA  02169. 

Amount  Awarded:  $5,000 
Consumer  Credit  Counseling  Service  of 

Connecticut,  151  New  Parli  Avenue, 

Hartford,  CT  06106.  Amount  Awarded: 

$50,000 
Champlain  Valley  Office  of  Economic 

Opportunity.  P.O.  Box  1603.  Burlington. 

VT  05402.  Amount  Awarded:  S8.829 
Coastal  Enterprises,  Inc..  P.  O.  Box  268. 

Wiacasaet,  MB  04578.  Amount  Awarded: 

$10,000 


Consumer  Qedit  Ctouiiaeling  Sarvloe,  53S 

CanterviUe  Rd.,  Suite  *103.  Warwick.  RI 

02888.  Amount  Awarded:  $50,000 
Urban  League  of  Rhode  Island.  Inc.  248 

Prairie  Avenue.  Providence,  RI  0290S. 

Amount  Awarded:  $45,595 
Albany  County  Rural  Housing  Allianoa,  Inc., 

P.O.  Box  407,  34  S.  Main  Street, 

Voorfaeasvilla.  NY  12186.  Amount 

Avrarded:  $8,107 
Better  Neighborhoods,  Inc.,  988  Albany 

Street,  Schenectady,  NY  12307.  Amount 

Awarded:  $224)00 
Housing  Council  in  the  Monroe  County  Area. 

Inc.  Ill  East  Avenue,  Suite  200. 

Rodiester,  NY  14804.  Amount  Awarded: 

$50,000 
Housing  Aasistanoe  Center  of  Niagara 

Frontier,  Inc.  1233  Main  Street,  Bufhlo, 

NY  14209.  Amount  Awarded:  $52,818 
Atlantic  Human  Rseouices,  Inc.  One  South 

New  York  Avenue,  Atlantic  City,  NJ  08401. 

Amount  Awarded:  $9,000 
Isles.  Inc.  10  Wood  Street,  Trenton,  N) 

08818.  Amount  Awarded:  $23,000 
Asian  Americans  For  Equality,  Inc.  Ill 

Division  Street.  New  York.  NY  10002. 

Amount  Awrarded:  $100,000 
Open  Housing  Center  Inc,  594  firoadway. 

Suite  608,  New  York.  NY  10012.  Amount 

Awarded:  $99,850 
SooMTset  County  Coelltion  on  Affordable 

Housing.  9  Easy  Street,  P.O.  Box  149. 

Bound  Brook.  NJ  08805-0149.  Amount 

Awarded:  $6O.000 
Housing  Coalition  of  Central  )araey.  78  New 

Street.  New  Brunswick.  NJ  08901.  Amount 

Awarded:  $47,800 
St  Afflfaroae  Housing  Aid  Center.  321  B.  2Stfa 

Street.  Baltimore,  MD  21218-9999. 

Amount  Awrarded:  $80,000 
Shore  Up.  P.O.  Box  430,  520  Snow  Hill  Road, 

Sallstwry.  MD  21801.  Amount  Awarded: 

$25,709 
Anne  Arundel  Ca  Eoonomic  Opportiuiity 

Comminee,  251  West  Street.  Annapolis. 

MD  21401.  Amount  Awarded:  $27,000 
St.  Pius  v.  Housing  Committee,  Inc.  1017 

Edmondaon  Avenue.  Baltimore,  MD  21223. 

Amount  Awarded:  $16,000 
Dorchester  Community  Development  Corp., 

P.O.  Box  549.  435  High  Street.  Cambridge, 

MD  21613.  Amount  Awarded:  $25,500 
Inner  Qty  Community  Development  Corp., 

3030  W.  North  Avenue,  Baltimore,  MD 

21216.  Amount  Awarded:  $46,500 
Community  Assistance  Network,  7701 

Dumnanway.  Baltimore,  MD  21222. 

Amount  Awarded:  $15,000 
Neighborhood  House.  Inc,  1218  B  Street, 

Wihnington,  DE  19801.  Amount  Awarded: 

$15,000 
Commission  on  Economic  Opportunity 

Luzerne  Cty,  165  Amber  Lane,  Wilkee- 

Barre.  PA  18702.  Amount  Awarded: 

$15,000 
Ncall  Research.  Inc.,  20  E.  Division  Street. 

Dover.  DE  19903.  Amount  Awarded: 

$10,000 
Harrisburg  Fair  Hotising  Council,  2100  N.  8th 

Street.  Harrislnirg,  PA  17110.  Amount 

Awarded:  $10,000 
Economic  Opportimity  Cabinet  Schuylkill 

County,  225  North  Centre  Street.  Pottsville, 

PA  17901.  Amount  Awarded:  $154)00 


Housiag  Council  of  York.  118  North  George 
Street.  York.  PA  17401.  Amount  Awarded: 
$124)00 

Berks  Conununity  Action  Program.  Inc.,  227- 
229  North  Fourth  Street  Reeding.  PA 
19801.  Amount  Awarded:  $154)00 

Bayfront  NATO  hic.  312  Chestnut  St.  Brie. 
PA  16507-1222.  Amount  Awarded:  $9,900 

Booker  T.  Washington  Center,  1720  Holland 
St.  Erie.  PA  18503.  Amount  Awarded: 
$7,707 

Greater  Brie  Conununity  Action  Comm.,  18 
W  9th  St,  Brie,  PA  18501.  Amount 
Awarded:  $5,500 

Housing  Opportunities,  Inc,  133  Seventh 
Ave.,  PO  BoK  9,  McKaesport.  PA  15134. 
Amount  Awarded:  $35,000 

Indiana  Co.  Community  Acti(»i  Program, 
hic.  827  Watar  St,  PO  Box  187,  Indiana. 
PA  15701.  Amount  Awarded:  $8,000 

Shenango  Valley  Urban  League.  Inc,  601 
Indiana  Ave.,  Farrell,  PA  16121.  Amount 
Awarded:  $20,000 

Urfaen  Laegue  of  Pittsburgh,  bic.  One 
Smlthfield  St.  Pittsburgh.  PA  15222. 
Amount  Awarded:  $45,000 

People  Incorporated  of  Southwest  Virginia, 
1173  West  Main  Street,  Abingdon.  VA 
24210.  Amount  Awarded:  $2,500 

Housing  Opportunitlee  Made  Equal  of 
Richmond,  1218  West  Gary  Street, 
Richmond.  VA  23220-0331.  Amount 
Awarded:  $55,000 

Montioello  Area  Community  Action  Agency, 
1025  Park  Street  Charlottesville.  VA 
22901.  Amount  Awarded:  $104)00 

OfBce  of  Human  AfEiirs,  P.  O.  Box  37, 8080 
Jefhrson  Avenue  12-C,  Newport  News,  VA 
23805.  Amount  Awarded:  $32,715 

Skyline  Community  Action  Program,  Inc..  P. 
O.  Box  588,  Madison,  VA  22727.  Amount 
Awarded:  $8,855 

The  Soutiwestem  Tidewatar  Opportunity 
Project,  Inc,  2551  Ahneda  Avenue, 
Norfolk.  VA  23513.  Amount  Awarded: 
$44,000 

Virginia  Eastern  Shore  Eoonomk 
^powerment  k  Housing  Corp.,  P.  O.  Box 
814.  Nassawadox.  VA  23413.  Amount 
Awrarded:  $50,000 

Neer  Northeast  Conununity  Improvement 
Corporation,  1328  Florida  Avenue,  NE, 
Washington,  DC  20002.  Amount  Awarded: 
$17,177 

Marshall  Heights  Community  Development 
Organization.  Inc.,  3917  Minnesota 
Avenue,  NE  2nd  Floor.  Washington,  DC 
20019.  Amount  Awarded:  $18,000 

Prince  William  County  Cooperative 
Extension,  8033  Ashton  Avenue  Suite  105, 
Manassas,  VA  20109.  Amount  Awarded: 
$41,500 

Dekalb  Housing  Counseling  Center,  Inc, 
4151  Memorial  Drive.  Suite  107-E, 
Decatur,  GA  30032.  Amount  Awarded: 
$100,000 

Economic  Opportimity  fior  Savannah- 
Chatham  County  Area,  Inc,  618  West 
Anderson  Street,  Savannah,  GA  31401. 
Amount  Awarded:  $100,000 

Conununity  Service  Programs  of  West 
Alabama.  Inc,  801 17th  Street,  Tuscaloosa, 
AL  35401.  Amount  Awarded:  $8,022 

Community  Action  Agency  of  North  Central 
Alabama,  Inc,  P.  O.  Box  1788, 107  Second 
Avenue,  N.E.,  Decatur,  AL  35602.  Amount 
Anvarded:  $43,970 
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Mobile  Housing  Board.  151  S.  Claibome 

Street.  Mobile,  AL  36602.  Amount 

Awarded:  $45,000 
Community  Action  Agency  Huntsville/ 

Madison  k  Limestone,  3516  Stringfield 

Roed.  H\intsville,  AL  35810.  Amount 

Awarded:  $35,000 
Cofuumer  Credit  Counseling  of  Palm  Beach 

ft  th4  Treasure  Coast,  2330  Congress 

Avenue  South,  Suite  lA,  West  Palm  Beach, 

FL  33406.  Amount  Awarded:  $28,000 
Broward  Coimty  Housing  Authority,  1773 

North  State  Road  7,  Lauderhlli.  FL  33313. 

Amount  Awarded:  $20,108 
Urban  League  of  Palm  Beach  County,  Inc., 

1700  Ncnrth  Australian  Avenue.  West  Palm 

Beach,  FL  33407.  Amount  Awarded: 

$14,300 
Greenville  Urban  League.  15  Regency  Hill 

Drive,  Greenville,  SC  29607.  Amount 

Awarded:  $50,000 
Wateree  Community  Actions,  Inc.,  P.O.  Box 

1838,  Sumter,  SC  29151-0000.  Amount 

Awarded:  $7,000 
Sandhills  Community  Action  Program,  Inc., 

P.O.  Box  937, 103  Saunders  Street, 

Carthage,  NC  28327-0000.  Amount 

Awarded:  $59,982 
Guilford  County  Community  Action  Program, 

Inc..  P.O.  Box  21961.  201  S.  Ehn  Street 

Greensboro,  NC  27420-0000.  Amount 

Awarded:  $8,990 
Gulf  Coast  Community  Action  Agency,  Inc., 

500  24th  Street,  P.O.  Box  519,  Gulfport,  MS 

39502-0519.  Amount  Awarded:  $20,000 
Mississippi  Department  of  Human  Services, 
.    750  North  State  Street,  Jackson,  MS  39202. 

Amount  Awarded:  $9,000 
Family  Counseling  Services,  Inc.,  1639 

Atlantic  Boulevard,  Jacksonville,  FL 

32207-0000.  Amount  Awarded:  $18,000 
Tallahassee  Urban  League,  Inc.,  923  Old 

Bainbridge  Road.  Tallahassee,  FL  32303- 

0000.  Amount  Awarded:  $24,000 
Tenant  Services  ft  Hsng  Counseling,  Inc,  136 

N.  Martin  Luther  King  Blvd,  Lexington,  KY 

40507.  Amount  Awaked:  $30,000 
Northern  Kentucky  Community  Center,  P.O. 

Box  2030,  824  Greenup  Street,  Covington, 

KY  41011.  Amount  Awarded:  $35,000 
Louisville  Urban  League,  1535  West 

Broadway,  Louisville,  KY  40203.  Amount 

Awarded:  $32,500 
Family  ft  Children's  Services  of  Chattanooga, 

Inc,  300  East  8tfa  Street,  Chattanooga,  TN 

37403.  Amount  Awarded:  $20,000 
Knoxville  Area  Urban  League,  Inc.,  P.O.  Box 

1911,  Knoxville,  TN  37901.  Amount 

Awarded:  $65,000 
Knox  Housing  Partnership,  220  Carrick 

Street,  Suite  124.  Knoxville,  TN  37921. 

Amount  Awarded:  $28,000 
West  Tennessee  Legal  Services,  210  W.  Main 

Street,  Jackson,  TN  38302-2066.  Amount 

Awarded:  $60,000 
Memphis  Area  Legal  Services,  109  N.  Main 

Street,  Suite  200,  Memphis,  TN  38103- 

5013.  Amount  Awarded:  5100,000 
Citizens  For  Affcnrdable  Housing,  1719  West 

End  Avenue,  Suite  607W,  Nashville,  TN 

37203.  Amount  Awarded:  $100,000 
Hope,  Incorporated,  1501  Herman  Street, 

Suite  S,  Nashville,  TN  37208.  Amount 
Awarded:  $6,000 
Nashville  Url>an  League,  Inc,  1219  9th 
Avenue  North,  Nashville,  TN  37208. 
Amount  Awarded:  $35,871 


Family  Couseling  Center  of  Brevard,  Inc,  220 

Coral  Sands  Drive.  Rockledge,  FL  32955. 

Amount  Awarded:  $25,000 
Housing  and  Neighborfaood  Development 

Services  of  Central  Fl,  2211  E.  HlUciest 

Street,  Orlsndo.  FL  32803.  Amount 

Awarded:  $20,000 
Consumer  Credit  Counseling  Service  of 

Central  FL.,  Inc.,  455  S.  Orange  Avenue, 

Orlando,  FL  32801.  Amount  Awarded: 

$100,000 
Ceiba  Housing  ft  Economic  Development 

Corp.,  252  Lauro  Pinero  Ave.,  P.O.  Box 

203,  Ceiba,  PR  00735.  Amount  Awarded: 

$50,000 
Consumer  Credit  Counseling  Senrice  of  P.R. . 

Inc.,  1603  Ponce  de  Leon  Ave.,  Pda.  23 

Suite  GM-03,  Santurce,  PR  00909.  Amount 

Awarded:  $75,000 
Manatee  Oppwtunity  Council,  Inc.,  347  6th 

Avenue,  West,  Bradenton,  FL  34205. 

Amount  Awarded:  $36,425 
Consumer  Credit  Counseling  Service  of  the 

Florida  Gulf,  5201  West  Kennedy  Blvd., 

Suite  110,  Tampa,  FL  33609.  Amount 

Avrarded:  $45,000 
Spanish  Coalition  for  Housing,  4035  West 

North  Avenue,  Chicago,  IL  60639.  Amount 

Awarded:  $100,000 
DuPage  Homeownership  Center,  Inc.,  1333 

North  Main  Street.  Wheaton,  DuPage 

County.  IL  60187.  Amount  Awarded: 

$20,000 
Community  Service  Council  of  Northern  Will 

County,  719  Parkwood  Avenue, 

Romeoville,  IL  60441.  Amount  Awarded: 

$70,000 
CEFS  Economic  Opportimity  Cmporation. 

101  N.  4th  Street,  4th  fl.  P.O.  Box  928. 

Effingham,  IL  62401.  Amount  Awarded: 

$16,000 
The  Better  Housing  League.  2400  Reading 

Road,  Cincinnati,  OH  45202.  Amount 

Awarded:  $75,000 
Montgomery  County  Community  Action 

Agency,  318  South  Main  Street.  P.O.  Box 

4-08,  Dayton,  OH  45401-4008.  Amount 
-  Awarded:  $30,000 
Lutheran  Housing  Corporation,  13944  Euclid 

Avenue,  Suite  208,  East  Qeveland,  OH 

44112.  Amount  Awarded:  $100,000 
Housing  Directionii  of  Greater  Toledo,  1326 

Collingwood  Blvd.  at  Dorr,  Toledo,  OH 

43602.  Amount  Awarded:  $15,000 
Near  West  Side  Multi-Service  Corporation, 

4115  Bridge  Avenue,  Cleveland,  OH  44113. 

Amount  Awarded:  $41,471 
Consoc  Housing  Counseling,  Inc.,  1889  E. 

Livingston  Avenue,  P.O.  Box  15247, 

Coliunbus,  OH  43215.  Amount  Awarded: 

$60,000 
Columbus  Housing  Partnership,  Inc.,  562 

East  Main  Street  Columbus.  OH  43215. 

Amount  Awarded:  $79,568 
Detroit  Non-Profit  Housing  Corp.,  1200  6th 

Street,  «404,  Detroit,  MI  48226.  Amount 

Awarded:  $100,000 
Oakland  County  Michigan,  1200  N. 
Telegraph  Road,  Pontiac,  MI  48341-9901. 
Amount  Awarded:  $75,122 
Michigan  Housing  Counselors,  Inc.,  237  S.B. 
Gratiot,  Mount  Clemens,  MI  48043. 
Amount  Awarded:  $24,000 
Housing  Resource  Center,  300  N.  Washington 
Sq.,  Suite  103,  Lansing,  MI  48933.  Amount 
Awarded:  $31,652 


Anderson  Housing  Authority,  528  West  lldi 

Street,  Anderson,  IN  46016.  Amount 

Awarded:  $20,500 
Hammond  Housing  Authority,  7329 

Columbia  Circle  West,  Hammond,  IN 

46324.  Amount  Awarded:  $164)00 
Housing  Assistance  Office,  Inc,  P.O.  Box 

1558, 1138  Lincolnway  East,  South  Bend, 

IN  46601.  Amount  Awarded:  $17,000 
Housing  Authority  of  the  Qty  of  Fort  Wayne, 

P.O.  Box  13489,  2013  South  Anthony 

Boulevard,  Ft  Wayne.  IN  46869-3489. 

Amount  Anvarded:  $16,500 
Walker's  Point  Development  Corporation, 

914  South  Fifth  Street.  Milwaukee,  WI 

53204.  Amount  Awarded:  $100,000 
Community  Action,  Inc  of  Rock  and 

Walworth  Counties,  2300  Kellogg  Avenue. 

Janesville,  WI  53546.  Amount  Awarded: 

$6,139 
Urban  League  of  Flint,  5005  Cloverlawn, 

Drive,  Flint,  MI  48504.  Amount  Awarded: 

$25,000 
Human  Development  Commission,  429 

Montague  Avenue,  Caro,  MI  48723. 

Amount  Awarded:  $10,000 
Conununity  Action  for  Suburban  Hennepin, 

33  Tenth  Ave  So.  Suite  150,  Hopkins,  MN 

55343.  Amount  Awarded:  $37,000 
Senior  Housing,  Incorporated.  2021  E. 

Hennepin  Ave,  Suite  130,  Minneapolis. 

MN  55413.  Amount  Awarded:  S14,S10 
Consumer  Credit  Counseling  Services 

Southwest,  2727  San  Pedro,  NE,  Suite  117. 

Albuquerque,  NM  87110.  Amount 

Awarded:  $33,010, 
Consumer  Credit  Counseling  Service  of 

Greater  Dallas.  Inc..  8737  King  George 

Drive.  Suite  200,  Dallas,  TX  75235. 

Amount  Awarded:  $100,000 
Housing  Opportunities  of  Fort  Worth,  1305 

West  Magnolia.  Fort  Worth.  TX  76104. 

Amount  Awarded:  $24,000 
Consumer  Credit  Counseling  Service.  4600 

Gulf  Freeway,  Suite  500.  Houston,  TX 

77023.  Amount  Awarded:  $100,000 
Gulf  Coast  Community  Services  Association. 

6300  Bowling  Green,  Houston,  TX  77021. 

Amount  Awarded:  $100,000 
Universal  Housing  Development  Corporation. 

P.O.  Box  846.  Russellville,  AR  72801, 

Amount  Awarded:  $30,888 
In  Affordable  Housing  Inc..  801  John  Barrow 

Road,  #18,  Little  Rock.  AR  72205.  Amount 

Awarded:  $50,000 
Greater  El  Paso  S.E.R..  4838  Montana 

Avenue,  El  Paso.  TX  79903.  Amount 

Awarded:  $44,500 
YWCA— Del  Norte  Region  CCS.  1918  Texas 

Avenue,  El  Paso,  TX  79901.  Amount 

Awarded:  $38,741 
St.  Martin,  Iberia,  Lafayette  Community 

Action  Agency,  Inc.,  501  St.  John  Street.  P. 

O.  Box  3343,  Lafayette.  LA  70502.  Amount 

Awarded:  $15,000 
Central  City  Houstag  Development 

Corporation,  2020  Jacleson  Avenue,  New 

Orleans.  LA  70113.  Amount  Awarded: 

$15,000 
Chickasaw  Nation;  Housing  Authority  of. 

P.O.  Box  668,  Ada.  OK  74820.  Amount 

Awarded:  $5,000 
Consiuner  Credit  Counseling  Service  of 
Central  Okla.  Inc.,  3230  North  Rockwell. 
Bethany,  OK  73008.  Amount  Awarded: 
$7,655 
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ConsumOT  Cradit  Counaeling  Servics  of  San 

Antonio.  685 1  Citiznu  Pvkway,  Suite  100. 

San  Antonio.  TX  78229-3601.  Amount 

Awarded.  $50,000 
Community  Davelopment  Corporation  of 

Brownsville.  1150  East  Adam.  2nd  Floor. 

Brownsville.  TX  78S20.  Amount  Awarded: 

S20.000 
Child  and  Family  Service.  Incorporated,  1221 

West  Ben  White  Boulevard.  Suite  108a. 

Austin.  TX  78704.  Amount  Awarded: 

514.736 
Marshall  Housing  Aut|)ority.  1401  Poplar.  P. 

O.  Box  609.  Marshall,  TX  7S671.  Amount 

Awarded:  $44,000 
Ouachita  Multi-Puxpoae  Community  Action 

Program.  Inc..  315  Plum.  P.  O.  Box  3086. 

Monroe.  LA  71210-3086.  Amount 

Awarded:  $40,000 
Credit  Counseling  Centers  of  Oklahoma,  Inc.. 

4646  South  Harvard.  P.O.  Box  4450.  Tulsa. 

OK  74159-0450.  Amount  Awarded: 

$80,000 
Deep  Fork  Cooununity  Action  Foundation. 

Inc.,  313  West  8th  Street.  P.O.  Box  670. 

Okmulgee.  OK  74447-0670.  Amount 

Awarded:  $20,000 
City  of  Des  Moines,  Dept.  of  Community 

Development.  602  East  First  Street.  Des 

Moines.  lA  50309-1881.  Amount  A«varded: 

$14,000 
Hawkeye  Area  Community  Action  Program. 

Inc..  P.O.  Box  789.  Cedar  Rapids.  LA 

52406-0789.  Amount  Awarded:  $13,500 
A.I.D.  (Assistance,  Information,  Direction] 

Center,  206  6th  Street,  Sioux  City,  lA 

SllOl.  Amount  Awarded:  $10,000 
Housing  and  Credit  Counseling.  Inc..  1195 

SW  Buchanan — Suite  203.  Topeka.  KS 

66604-1183.  Amount  Awarded:  $28,000 
Housing  Information  Center.  3810  Paaeo. 

Kansas  Gty.  MO  64109-2721.  Amount 

Awarded:  $40,000 
Mennonite  Housing  Rehabilitation  Service. 

3033  W.  2nd  Street,  Wichita,  KS  67203. 

Amount  Awarded:  $8,000 
Urban  League  of  Wichita,  Inc.,  1802  East  13th 

Street,  Wichita,  KS  67214.  Amount 

Awarded:  $18,500 
Family  Housing  Advisory  Services.  Inc..  2416 

Lake  Street,  Omaha,  NE  68111.  Amount 

Awarded:  $37,000 
Lincoln  Action  Program,  Inc.,  2202  South 

11th  Street,  Lincoln,  NE  68502.  Amount 

Awarded:  $4,000 
Urban  League  of  Metropolitan  St.  Louis.  3701 

Crandel  Square.  St.  Louis,  MO  63106. 

Amount  Awarded:  $26,000 
Housing  Options  Provided  for  the  Elderly, 

Inc.,  4265  Shaw,  St.  Louis,  MO  63110. 

Amount  AMrarded:  $3,000 
Legal  Services  of  Eastern  Missouri.  Ina.  4232 

Forest  Park  Boulevard.  St.  Louis.  MO 

63108.  Amount  Awarded:  $12,796 
Northside  Residential  Housing  Corporation. 

5647  Delraar.  St.  Louis,  MO  63112. 

Amount  Awarded:  $7,776 
Black  Hills  Legal  Services.  Inc..  1301  Mt. 

Rushmore  Road.  Rapid  City.  SD  57709- 

1500.  Amount  Awarded:  $6,163 
OCCS  Service  of  No.  Colorado  and  SE 

Wyoming.  Inc..  126  West  Harvard,  Suite  5. 

Fort  Collins,  CO  80525-2142.  Amount 

Awarded:  $11,293 
Adams  County  Housing  Authority,  7190 

Colorado  Blvd..  Sixth  Floor,  Commerce 

City,  CO  80022.  Amount  Awarded:  $18,268 


COCS  of  Luthnan  Social  Sarvioaa,  709  East 

41it  Straat.  Suite  100,  Sioux  Falla.  SD 

S710S.  Amount  A%ranled:  $15,756 
Brotbera  Radavelopmant.  Inc.,  2250  Eaton 

Straat.  Denver.  00  80214.  Amount 

Awarded:  $7,275 
Boulder  County  Housing  Authority,  P.O.  Box 

471, 14th  and  Sprue*,  Bouldar,  OO  80306. 

Amount  A«vard«d:  $21,357 
City  of  Auion-Home  Ownerahip  Assistance 

Program,  9801  East  Colfn  Avenue,  Aurora, 

CO  80010.  Amount  Anvafded:  $14,670 
OCCS  of  the  Black  Hills,  621  eth  Street,  Suite 

201,  Rapid  Qty,  SD  57701.  Amount 

Aivarded:  $21,327 
Neighbor  to  Neighbor,  Inc.,  424  Pine  Street, 

Suite  #203,  Fort  Collins.  CO  80524. 

Amount  Awrarded:  $25,511 
Catholic  Social  Services,  Inc.,  302  JeEbrson 

Street,  Pueblo,  CO  81004-2318.  Amount 

Awarded:  $12,171 
Northeast  Denver  Housing  Center,  Inc.,  1735 

Gaylord  Street,  Denver.  CO  80206.  Amount 

Awarded:  $5,332 
Community  Action  Program  Region  VII,  Inc., 

2105  Lae  Avenue,  Bismarck.  ND  58504- 

6798.  Amount  Awarded:  $8,916 
Women's  Opportunity  ft  Resource 

Development,  Inc.,  127  North  Higgins, 

Missoula,  MT  59802-0000.  Amoimt 

Awarded:  $17,173 
Helena  Housing  Authority,  81 2  Abbey, 

Helena,  MT  59601-0000.  Amount 

Awarded:  $5,000 
Northwest  Montana  Human  Resources,  Inc., 

P.  O.  Box  8300.  Kalispell.  MT  59904-1300. 

Amount  Awarded:  $13,000 
Community  Action  Services.  257  East  Center 

Street,  Provo.  LJT  84606.  Amount 

Awarded:  $7,000 
Family  Life  Canter.  Utah  State  Univeraity, 

Logan,  UT  84322.  Amount  Awarded: 

$11,400 
Your  Community  Connection.  2261  Adams 

Avenue,  Ogden,  UT  84401.  Amount 

Awrarded:  $15,600 
Salt  Lake  Cooununity  Action  Program,  764 

South  200  West,  Salt  Lake  Qty.  UT  84101. 

Amount  Awarded:  $30,000 
Hawaii  Oedit  Counseling  Service.  2153  N. 

King  Street  #316,  Honolulu,  HI  96819. 

Amount  Awarded:  $89,837 
Legal  Aid  Society  of  Hawaii,  1108  Nuuanu 

Avenue,  Honolulu,  HI  96817-5119. 

Amount  Awarded:  $88,134 
Consumer  Credit  Counselors  of  Los  Angeles, 

600  Citadel  Drive,  Suite  490,  Los  Angeles, 

CA  90040.  Amount  Awarded:  $100,000 
Consumer  Credit  Counseling  Services 

Southwest.  2535  West  Camelback  Road, 

Phoenix.  AZ  85017.  Amount  Awarded: 

$92,000 
Qty  of  Phoenix  Neighborhood  Services 

Department,  200  West  Wahington  4th 

Floor,  Phoenix,  AZ  85003.  Amount 

Awarded:  $38,000 
Washoe  Legal  Services,  650  Tahoe  Street, 

Reno,  NV  89509.  Amount  Awarded: 

$45,000 
Consumer  Credit  Counseling  Services  of 

Sacramento,  11130  Sun  Center  Drive,  Suite 

E,  Rancho  Cordova,  CA  95670.  Amount 

Awarded:  $100,000 
Consumer  Credit  Counseling  Services  of  Mid 

Counties,  1776  W.  March  Lane,  Suite  420. 

Stockton,  CA  95207.  Amount  Awarded: 

$90,000 


San  Diago  Home  Loan  Counseling  Service,  _ 

2859  El  Cajon  Blvd..  Ste.  lA.  San  Diego. 

CA  92104.  Amount  Awarded-  S30.000 
Neighborhood  Houae  Association.  3043 

Fourth  Ave.,  San  DiagB,  CA  92103. 

Amount  Awarded:  $100,000 
OCC  of  San  Ptanciico.  77  Maiden  Lane,  San 

Ptancisco,  CA  94108.  Amount  Avrarded: 

$75,000 
ECHO.  770  A  Street,  Hayward,  CA  94541. 

Amount  Awarded:  $20,000 
Inland  Mediation  Board,  1005  Begonia  Ave, 

Ontario,  CA  91762.  Amount  Awarded: 

$55,939 
Consimier  Credit  Counseling  Service  of 

Inland  Empire,  3576  Arlington  Ave.  Suite 

105,  Riverside,  CA  92506.  Amount 

Awarded:  $81,630 
Conavunar  Credit  Counseling  Service  of 

Southern  Nevada,  3650  South  Decatur, 

Suite  30,  Las  Vegas,  NV  89103.  Amount 

Awarded:  $42,000 
Consumer  Credit  Counseling  Services 

Southwest,  2802  N.  Alvernon,  Suite  110, 

Tucson,  AZ  85712.  Amount  Awarded: 

$30,000 
Southeastern  Arizona  Governments 

Organization,  118  Arizona  Street,  Bisbee, 

AZ  85603.  Amount  Awarded:  $30,000 
Consume  .Credit  Coimaeling  of  Alaska,  208 

East  4th  Avenue,  Anchorage,  AK  99501. 

Amount  Awarded:  $12,630 
Community  Action  Agency,  124  New  Sixth 

Street,  Lewiston,  ID  83501.  Amount 

Awarded:  $10,000 
Umpqua  Community  Action  Network.  2448 

West  Harvard,  Roseburg.  OR  97470. 

Amount  Awarded:  $20,000 
Portland  Housing  Center,  1605  NE  45th; 

Portland,  OR  97213.  Amount  A%vaided: 

$15,000 
Pierce  Coimty  Community  Action  Progranu, 

8811  South  Tacoma  Way,  Pierce  County, 

Tacoma,  WA  98499.  Amount  Awarded: 

$18,502 
Connnunity  Health  Center  La  Clinica,  1517  N 

5th  Avenue,  P.O.  Box  1523,  Pasco,  WA 

99301.  Amount  Awarded:  $30,000 
Spokane  Neighborhood  Action  Programs, 

2116  E  Firdt  Avenue,  Spokane  County, 

Spokane,  WA  99202.  Amount  Awarded: 

$74,000 

Other  Grant/Cooperative  Agnaiwnt  Awards 

National  Foundation  for  Consimier  Credit. 

Inc.,  8611  Second  Ave,  Suite  100,  Silver 

Spring,  MD  20910.  Amount  Awarded: 

$162,260 
Congress  of  National  Black  Churches,  1225 1 

St.  NW,  Suite  750.  Washington,  DC  2000S- 

3914.  Amount  A«rarded:  $300,000 
AARP  Foundation.  601  E  Street.  NW, 

Waahington,  DC  20049.  Amount  Awarded: 

$200,000 
American  Homaowmer  Counseling  and 

Education  Institute,  2445  M  St,  NW, 

Waahington,  DC  20037.  Amount  Awarded: 

$500,000 

(FR  Doa  96-2770"  Filed  10-28-96;  8:45  am] 

BNAJNO  OOOe  4»1»-«7-# 


Federal  Regtoter  /  Vol.  61,  No.  210  /  Tuesday.  October  29.  1996  /  Notices 


55815 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  VMIdlHe  SMvice 

Proposed  Information  Collection  for 
Put)lic  Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  proDosed  collection  of 
information  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  Copies  of  the 
information  collection  requirement  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Service's  Information  Collection 
Clearance  Officer  at  the  phone  number 
listed  below.  The  Service  is  soliciting 
comments  and  suggestions  on  the 
requirement  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  December  30, 1996. 
ADDRESSES:  Information  Collection 
Clearance  Officer.  U.S.  Fish  and 
Wildlife  Service,  Mail  Stop  224 — 
Arlington  Square,  1849  C  Street.  NW., 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  H.  Cook,  Service  Information 
Collection  Clearance  Officer,  703/358- 
1943;  703/358-2269  (fax). 
SUPPLEMENTARY  MFORMATION:  The 
Service  specifically  requests  comments 
on:  (a)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuscy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimis  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Title:  Clean  Vessel  Act  Pumpout 
Grant  Program  Accomplishment  Siuvey. 

OMB  Approval  Number:  N/A.  This  is 
a  new  requirement. 

Description:  In  order  to  evaluate  the 
effectiveness  and  track  the 
accomplishments  of  the  Qean  Vessel 
Act  Pumpout  Grant  Program,  the 
Service  will  query  boaters  about  their 
knowledge  of  the  program.  The  best  way 
to  reach  the  greatest  number  of  boaters 
would  be  via  a  readership  survey  to  be 
carried  in  one  of  this  cotmOy's  premiere 
recreational  boating  magazines, 
"Soundings."  The  magazine  has  offered 
to  let  the  Service  place  a  readership 


survey  postcard  into  a  future  issue.  The 
magazine's  drctilation  consists  of 
85.000  East  Coast  and  Great  Lakes 
boaters  and  anglers.  Since  the  East  Coast 
and  the  Great  Lakes  harbor  the  majority 
of  installed  pumpout  facilities,  this 
provides  the  Service  an  excellent  and 
efficient  method  of  carrying  out  its 
Congressional  obligation. 

The  readership  siurvey  card  would 
contain  no  more  than  seven  questions 
concerning  the  availability  and  ease  of 
the  use  of  pumpouts.  Most  of  the 
questions  are  to  be  multiple  choice  so 
that  the  reader  would  only  have  to 
check  the  appropriate  box  on  most.  The 
card  will  be  a  business  reply  card  to 
which  no  postage  would  need  to  be 
affixed  and  is  to  have  a  special  four  digit 
ZIP  Code  addition. 

Frequency:  One  time  only. 

Description  of  Respondents: 
Individuals  or  households. 

Estimated  Completion  Time:  The 
reporting  burden  is  estimated  to  average 
1  minute  per  response. 

Annual  Responses:  51,000. 

Annual  Burden  Hours:  850. 

Dated:  October  21. 1996. 
Danini  M.  Aahe. 

Assistant  Director— External  Affairs. 

(FR  Doc.  96-27631  Filed  10-28-96;  8:45  am] 

BtLUNQ  COOC  4310-66-M 


Bureau  of  Land  Management 

[WY-021-41-6700;  WYW136643] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

October  21, 1996. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  36643  for  lands  in  Converse 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

"rhe  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  pntiposing  to  reinstate 
lease  WYWl  36643  effective  July  1. 
1996.  subject  to  the  original  t«ms  and 


conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
Panda  J.  Lewis. 

Chief,  Leasable  Minerals  Section. 

(FR  Doc  96-27699  Filed  10-28-96;  8:45  am] 

[WV-021-41-6700;  WVW13684q 

Notice  Of  Propoaed  ReinslaHmeiit  of 
Temiinated  OH  and  Gas  \ 


October  21, 1996. 

Piusuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW136645  for  lands  in  Converse 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  ty  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  tenns  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188],  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl  36645  effective  July  1, 
1996,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lemria. 
C/ij'e/,  Leasable  Minerals  Section. 
[FR  Doc  96-27700  Filed  10-28-46;  8:45  am) 
BILUNQ  CODE  4310-22-P 

[WY-021-41-5700;  WYW136644] 

Notice  of  Proposed  Reinstatement  of 
Tennlnated  Oil  and  Gas  I 


OctolMr  21, 1996. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d]  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(l],  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW136644  for  lands  in  Converse 
Coimty,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 
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The  lessM  has  paid  die  required  $500 
administrative  fee  and  $125  to 
reimbune  the  Oepartmant  far  the  cost  of 
this  Fedaral  Sagiator  notice.  The  lessee 
has  met  all  the  requiraments  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW136644  effective  July  1, 
1996,  8ub|ect  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above. 

PumU).  Lewis. 
Chief,  Leasable  Minerals  Section. 
|FR  Doc.  96-27701  Piled  10-20-96;  8:45  un] 
■axsto  cooc  4sts-ts-r 


[CO-46e-«6-142(M»| 

Colorado:  Filing  of  Plats  of  Survey 

September  30.  1996. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  am., 
September  30,  1996.  All  inquiries 
should  be  sent  to  the  Colorado  State 
Office.  Bureau  of  Land  Management, 
2850  Youngfield  Street,  Lakewood, 
Colorado  80215. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
west  boundaries  and  subdivisional  lines 
and  the  subdivision  of  sections  29,  30, 
31,  and  32.  T.  46  N.,  R.  15  W..  New 
Mexico  Principal  Meridian,  Group  1105, 
Colorado  was  accepted  September  4, 
1996. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
and  the  metes-and-bound  survey  of  a 
body  of  land  described  in  homestead 
entry  No.  07582  in  section  29.  T.  45  N.. 
R.  12  W.,  New  Mexico  Principal 
Meridian.  Group  1111,  Colorado,  was 
accepted  September  5,  1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  subdivisional  lines  and 
the  subdivision  of  sections  8  and  9.  T. 
9  S.,  R.  94  W..  Sixth  Principal  Meridian. 
Group  1089.  Colorado,  was  accepted 
September  17.  1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  subdivision  of  section  20  and 
the  metes-and-bounds  survey  of  the 
proposed  boundary  of  the  Anvil  Points 
Landfill,  T  6  S..  R.  94  W.,  Sixth 
Principal  Meridian,  Group  1129, 
Colorado,  was  accepted  slaptember  9, 
1996. 


The  supplemental  plat  creating  new 
lots  11  thru  32  and  Parcel  A  in  sectioD 
12.  T.  3  S..  R.  92  W..  Sixth  Principal 
Meridian,  Colorado,  was  aooepted 
August  20, 1996. 

The  supplemental  plat  creeting  new 
lots  59  and  60  from  original  lot  58  and 
lots  61  and  62  bxna  original  lot  19,  T. 

5  S.,  R.  76  W.,  Sixth  Principal  Meridian, 
Colorado,  was  accepted  September  9, 
1996. 

These  surveys  «veie  required  for  the 
administrative  purposes  of  this  Bureau. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Ninth 
Standard  Parallel  North  (South 
boundary  T.  37  N.,  Rgs.  2  and  2  1/2  W.), 
the  south  boundary,  portions  of  the  west 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  certain  sections,  T.  36 
N..  R.  2  1/2  W.,  New  Mexico  Principal 
Meridian,  Group  1109,  Colorado,  was 
accepted  September  17. 1996. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  line  between 
sections  18  and  19  and  a  portion  of  the 
metes-and-bounds  siuvey  between 
certain  lots  in  section  18,  and  a  metes- 
and-boimds  survey  of  a  portion  of  the 
south  right-of-way  of  U.S.  Highway  No. 

6  and  between  certain  lots  in  section  18, 
T.  5  S.,  R.  76  W.,  Sixth  Principal 
Meridian,  Group  1128,  Colorado,  was 
accepted  July  22. 1996. 

These  surveys  were  required  for  the 
administrative  purposes  of  the  Forest 
Service. 
Colin  R.  KaUejr. 

Chief  Cadastml  Surveyor  for  Colorado. 
(PR  Doc.  96-27630  Filed  10-28-96:  8:45  am] 
HLUNO  coos  431»^m-^ 


[NI*-9S2-06-1420-0(q 

Notica  of  Filing  of  Plat  of  Survay;  Htm 
Mexico 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  The  plat  of  siuvey  described 
below  will  be  officially  filed  in  the  New 
Mexico  State  Office,  Bureau  of  Land 
Management.  Santa  Fe,  New  Mexico,  on 
November  12. 1996. 

New  Mndco  Principal  Meridian.  New 
Mexico 

Beaubien  and  Miranda  (Maxwell)  Grant  Iot 
Group  929  NM. 

If  a  protest  against  this  survey,  as 
shown  on  the  above  plat  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 


became  final  or  appeals  from  the 


A  person  or  party  wrfao  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  State 
Director,  Bureeu  of  Land  Management, 
stating  that  they  wish  to  protest. 

A  statemrat  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plat  represent 
dependent  resiuvey,  survey,  and 
subdivision. 

This  plat  will  be  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115.  Copies  may  be 
obtained  from  this  office  upon  payment 
ofSl.lO  per  sheet 

Dated:  October  11. 1996. 
Kailar  R.  wim-——  jr.. 

Acting  Chief  Cadastral  Surveyor  for  New 
Mexico. 

(FR  Doc.  96-27698  Piled  10-28-96;  8:45  am] 

SHJJNQOOaC  4*i»-ra-M 


(NM-962-07-1420-00] 

NotIca  of  FIHng  of  Plat  of  Survey;  New 
Mexico 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  will  be  officially  filed  in  the  New 
Mexico  State  Office.  Bureau  of  Land 
Management.  Santa  Fe,  New  Mexico,  on 
November  18,  1996. 

New  Mexioo  Principal  Meridian.  New 
Mexico 

T.  21  N..  R.  21  W..  accepted  )uly  3. 1996,  and 
T.  21  N..  20  W..  accepted  July  3, 1996, 
for  Group  871  NM..  and  T.  29  N.,  R  15 
W..  NM.  accepted  July  18. 1996.  for 
Group  930  NM,  and  Protraction 
Diagrams  for  T.  5  N.,  R.  4  E.,  accepted 
September  12. 1996,  T.  4  N..  R  4  K, 
accepted  September  12, 1996,  and  T.  18 
S.,  R  9  W..  accepted  July  17. 1996. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
becxHne  final  or  appeals  from  the 
dismissal  affirmed. 

A  pwson  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  wnitten  protest  with  the  State 
Director.  Bureau  of  Land  Management, 
stating  that  they  wish  to  protest. 
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A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  surveys,  and 
subdivisions. 

These  plats  will  be  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management.  P.O.  Box  27115,  Santa  Fe. 
New  Mexico  87502-0115.  Copies  may 
be  obtained  from  this  office  upon 
payment  of  $1.10  per  sheet. 

Dated:  October  IS,  1996. 
Kelley  R.  Williamson.  Jr., 

Acting  Chief  Cadastral  Surveyor  for  New 

Mexico. 

IFR  Doc.  96-27777  Filed  10-28-96;  8:45  am) 

BILUNQ  CODE  4310-FB-M 


[NV-030-1430-01;  N-60694] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  will  extend  the 
period  of  time  to  submit  comments  on 
the  Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada,  which  was  published  in  the  61 
FR  39982,  July  31, 1996. 

ADDRESSES:  Comments  should  be  sent  to 
the  Nevada  State  Director,  BLM.  850 
Harvard  Way.  P.O.  Box  12000,  Reno, 
Nevada  89520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  702-785-6532. 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Proposed  Withdrawal  and 
Opportimity  for  Public  Meeting; 
Nevada,  which  was  published  in  the  61 
FR  39982.  July  31. 1996,  required  that 
comments  be  submitted  on  or  before 
October  29, 1996,  for  the  proposed 
withdrawal  of  17,892  acres  of  public 
lands  in  Carson  City.  The  comment 
period  is  being  extended  for  an 
indefinite  period.  A  subsequent  notice 
will  be  published  in  the  Federal 
Register  and  a  newspaper  in  the  general 
vicinity  of  the  lands  to  be  withdrawn  to 
establish  a  final  date  for  receiving 
comments  and  to  set  a  time  and  place 
for  a  public  meeting  regarding  the 
proposed  withdrawal. 


Dated:  October  23, 1996. 
William  K.  SlDwsrs. 
Lands  Team  Lead. 

(FR  Doc  96-27673  Filed  10-28-96;  8:45  amj 
■LUNG  COOC  431»-HC-P 

Minerals  Managamant  Sarvica 

Agency  Information  Collection 
Activltiea:  f*ropoaad  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service, 

DOT. 

ACTION:  Notice  of  information  collection 

solicitation. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection 
for  Requests  for  Royalty  Refunds  and 
Credits. 

DATES:  Written  comments  should  be 
received  on  or  before  December  30. 
1996. 

ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to: 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Procedures  Staff,  P.O.  Box  25165,  MS 
3101,  Denver,  Colorado  80225-0165; 
courier  address  is:  Building  85,  Room 
A-212,  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:Mail  address  is: 
David__Guzy®smtp.mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Procedures 
Staff,  phone  (303)  231-3046.  FAX  (303) 
231-3194,  e-Mail 

Dennis Jones6smtp.mms.gov. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  requirement  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  each  agency  shall 
provide  notice  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  collection  of 
information  in  order  to  solicit  comments 
to:  (a)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  j>erfonnance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  Minerals  Management  Service 
(MMS)  Royalty  Management  Program 


(RMP)  is  lequesting  the  continuatiao  of 
a  collection  of  information  codified  at 
30  CFR  230.  The  purpose  of  this 
regulation  is  to  codify  the  Department  of 
the  Interior  interpretation  and 
application  of  Section  10.  of  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA). 
43  U.S.C.  1339,  incorporating  policies 
and  decisions,  and  administrative 
practices.  This  regulation  also  clarifies 
the  information  required  from  lease 
holders  requesting  a  royalty  refund  or 
credit  from  Section  10  OCS  leases. 
For  production  months  prior  to 
August  1996,  no  person  may  recover  an 
excess  royalty  payment  imless  a  request 
for  refund  or  credit  is  made  in 
accordance  with  regulations  at  30  CFR 
230.453.  Recovery  of  overpayments  for 
production  months  after  August  1996 
are  not  subject  to  the  requirements  of  30 
CFR  230,  per  the  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996.  To  ensure  consideration  of  a 
refund  request,  the  regulations  at  30 
CFR  230.453  stipulate  that: 

•  The  request  must  be  in  vniting.  An 
oral  request  would  not  be  acceptable. 

•  Tlie  MMS-established  payor  code 
must  be  provided  to  ensure  that  the 
request  is  made  by  the  person  who  has 
a  legal  right  to  a  refund  or  credit. 

•  The  leases  involved  and  the  sales 
months  in  which  the  excess  payments 
occurred  must  be  identified  to  enable 
MMS  to  trace  the  overpayment  amount 
to  the  original  submission  on  Form 
MMS-2014.  Report  of  Sales  and  Royalty 
Remittance. 

•  The  amount  of  the  excess  payment 
must  be  stated.  In  some  situations  it 
may  not  be  possible  to  determine  an 
exact  amount,  for  example,  if  there  is  a 
pending  administrative  or  judicial 
proceeding  that  will  establish  the 
amount  In  such  situations  it  would  be 
acceptable  to  describe  the  class  of 
payments  that  may  be  excess. 

•  The  specific  reason  why  a  refund  or 
credit  is  due  must  be  provided. 

•  The  person  submitting  the  request 
must  certify  that,  to  the  best  of  their 
knowledge,  the  information  in  the 
request  is  accurate  and  complete. 

•  MMS  must  receive  the  request  for 
refund  or  credit  within  2  years  of  the 
date  the  excess  payment  was  received. 

Requests  for  refunds  are  received  by 
RMP  where  they  are  scanned  for 
timeliness.  If  the  original  payment  was 
made  more  than  2  years  previous  to  the 
refund  request,  the  request  is  denied.  If 
the  request  is  timely,  it  is  forwarded  to 
an  MMS  contractor  for  further  review  to 
see  that  all  required  information  is 
included.  The  contractor  prepares  a  list 
of  overpayments  that  MMS  proposes  to 
refimd.  The  list  is  returned  to  MMS  and 
is  then  forwarded  to  the  Congress. 
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Congress  is  given  30  days  to  act  on  the 
proposed  refunds.  After  30  days,  a  letter 
is  issued  to  the  companies  informing 
th«n  that  the  recoupment  is  authorized. 

Companies  request  about  500  refunds 
annually.  MMS  estimates  that  the 
average  time  required  to  prepare  a 
refund  request  is  1  hour  per  request.  At 
approximately  $25  an  hour,  annual  cost 
to  payors  is  Si 2,500. 

500  requestsxl  houix$25«S12.500 

Estimated  annual  company  burden 
hours  is  500  hours. 

500  requestsxl  hour=500  burden 
hours. 

Dated:  October  21. 1996. 
JaoMs  W.  Shaw. 

Associate  Director  for  Royalty  Management 
(FR  Ooc.  96-27644  Filed  10-28-96;  8:45  am) 
mujma  oooe  4aio-Mn-p 


National  Park  Sarvica 

Subaiatanca  Raaourca  Commiaalon 
Maatlny 

summary:  The  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Gates  of  the  Arctic 
National  Park  announce  a  forthcoming 
meeting  of  the  Gates  of  the  Arctic 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order. 

(2)  RoU  call. 

(3)  Approval  of  siunmary  of  meeting 

minutes  for  May  15-17.  1996. 

(4)  Review  agenda. 

(5)  Superintendent's  introductions  of 

guests  and  staff  and  review  of  SRC's 
function  and  purpose. 

(6)  Superintendent's  management/ 

research  reports: 

a.  Administration  and  management. 

b.  Park  operations. 

c.  Resource  management. 

d.  Subsistence  program. 

(7)  Public  and  agency  comments. 

(8)  Old  business: 

a.  Incoming  correspondence. 

b.  Federal  Subsistence  Program 
update. 

c.  Comment  on  draft  NPS  Subsistence 
Issue  Pap>er. 

d.  Review  status  of  Hunting  Plan 
recommendation  #12.  Residency 
Requirement  for  Cabin  Use  on 
Public  Land. 

e.  Discuss  Resolution  96-01,  Kobuk 
River  Corridor  Controlled  Use  Area. 

f.  Implementation  of  Anaktuvuk  Pass 
Land  Exchange  Legislation. 

(9)  New  business: 

a.  Proposed  Federal  Regional  Council 
actions  that  may  affect  subsistence 


regulations  for  the  park  or  preserve, 
b.  Result  of  SRC  Chain  meeting  in 
June  in  Anchoiags. 

(10)  Set  time  and  place  of  next  meeting. 

(11)  Adjournment. 

DATES:  The  meeting  will  be  held 
Wednesday  and  Thursday,  November 
13-14. 1996.  The  meeting  will  begin  at 
8:30  a.m.  and  conclude  around  5  p.m. 
each  day. 

LOCATKM:  The  meeting  will  be  held  in 
the  Community  Hall.  Anaktuvuk  Pass. 
Alaska. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Dave  Mills,  Superintendent,  Gates  of  the 
Arctic  National  Park  and  Preserve.  P.O. 
Box  74680.  Fairbanks.  Alaska  90707. 
Phone  (907) 456-0281. 

8UPPLEMBITARY  MF0RMAT10N:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  Vm.  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L  96—487.  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Robert  D.  BariM*. 
Field  Director. 
(FR  Doc.  96-27681  Filed  10-28-96;  8:45  am] 

■LUNO  COM  4319-7S-M 


Manzanar  National  HIstork:  SIta 
Adviaory  Commiaalon;  Notioa  of 
Maating 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Manzanar 
National  Historic  Site  Advisory 
Conunission  will  be  held  at  1:00  p.m.  on 
Friday,  November  22. 1996.  at  the  Inyo 
County  Administrative  Center.  Board  of 
Supervisors'  Chambers.  224  N.  Edwards 
Street  (U.S.  Highway  395), 
Independence,  California,  to  hear 
presentations  on  issues  related  to  the 
planning,  development,  and 
management  of  Manzanar  National 
Historic  Site. 

The  Advisory  Commission  was 
established  by  Public  Law  102-248,  to 
meet  and  consult  with  the  Secretary  of 
the  Interior  or  his  designee,  with  respect 
to  the  development,  management,  and 
interpretation  of  the  site,  including  the 
preparation  of  a  general  management 
plan  for  the  Manzanar  National  Historic 
Site.  Members  of  the  Conunission  are  as 
follows: 

Ms.  Sue  Kunitoml  Embrey,  Chairperson 
Mr.  William  Michael,  Vice  Chairperson 
Mr.  Keith  Bright 
Ms.  Martha  Etavis 
Mr.  Ronald  Iziunita 
Mr.  Gann  Matsuda 
Mr.  Vernon  Miller 
Mr.  Mas  Okui 


Mr.  Glenn  Singley 
Mr.  Richard  Stewart 

The  main  agenda  items  at  this 
meeting  of  the  Commission  will  include 
the  following: 

(1)  Status  report  on  the  development 
of  Manzanar  Natioiud  Historic  Site  by 
Superintendent  Ross  R.  Hopkins. 

(2)  General  discussion  of 
miscellaneous  matters  pertaining  to 
future  Commission  activities  and 
Manzanar  National  Historic  Site 
development  issues. 

(3)  Public  comment  period. 

This  meeting  is  ofwn  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Commission.  A  transcript  will  be 
available  after  January  31. 1997.  For  a 
copy  of  the  minutes,  contact  the 
Superintendent,  Manzanar  National 
Historic  Site.  P.O.  Box  426. 
Independence.  California  93526. 

Dated:  October  16, 1996. 
Ross  R.  HopkiiM. 

Superintendent,  Manzanar  National  Historic 
Site. 

(FR  Doc  96-27680  Filed  10-28-96: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 
[F.C.S.C.  Meeting  Notice  No.  9-08] 

Foraign  Clalma  Satdamant 
Commiaalon 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Men.,  Noveinber  18. 1996. 
10:00  a.m. 

Subject  Matter:  1.  Consideration  of 
Proposed  Decisions  on  claims  against 
Albania. 

2.  Oral  Hearings  on  obiections  to  Proposed 
Decisions  in  the  following  claims  against 
Albania: 

ALB-023 — Duli  Dema 
ALB-082— Eda  Dushollari 

3.  Hearings  on  the  record  on  objections  to 
Proposed  Decisions  in  the  following  claims 
against  Albania: 

ALB-027^ohn  Demma 
ALB-087 — Ismet  Hysenaj  et  al. 
ALB-217— Arthur  Generalis 

Status:  Open. 

Subject  matter  not  disposed  of  at  the 
scheduled  meeting  may  be  carried  over  to  the 
agenda  of  the  following  meeting. 
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All  meetings  are  held  at  the  Foreign  claims 
Settlement  Commission,  600  E  Street.  NW., 
Washington.  DC  Requests  fior  information,  or 
advance  notices  of  intention  to  obterve  an 
open  meeting  may  be  directed  to: 
Administrative  Officer.  Foreign  Claims 
Settiement  Commission.  600  E  Street.  NW.. 
Room  6029.  Washington.  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington.  DC,  October  23. 
1996. 

ludith  H.  Lock. 
Administrative  Officer. 
(FR  Doc  96-27814  Filed  10-25-96;  11:33 
am] 
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(F.C.8.C.  Meeting  NoOoe  Na  lO-M] 

Foreign  Claima  SaWamant 
Commiaalon 

The  Foreign  Qaims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Mon.,  November  18. 1996, 
approximately  11:30  a.m. 

Subject  Matter:  Consideration  of  Proposed 
Decisions  on  claims  of  Holocaust  survivors 
against  Germany. 

Status:  Closed. 

Subject  matter  not  disposed  of  at  the 
scheduled  meeting  may  be  carried  over  to  the 
agenda  of  the  following  meeting. 

All  meetings  are  held  at  the  Foreign  claims 
Settiement  Commission.  600  E  Street,  NW., 
Wnhington,  DC.  Requests  for  information,  or 
advance  notices  of  intention  to  observe  an 
open  meeting  may  be  directed  to: 
Administrative  Officer.  Foreign  Claims 
Settlement  Commission,  600  E  Street.  NW.. 
Room  6029,  Washington,  DC  20579. 
Telephone:  (202)  616-«988. 

Dated  at  Washington,  DC,  October  23, 
1996. 

Judith  H.  Lock, 
Administrative  Officer. 

(FR  Doc.  96-27815  Filed  10-25-96;  11:33 
am] 
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Immigration  and  Naturalliatlon  Service 

Agency  Information  Collection 
Activltiea:  Revlalon  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  collection 
under  review;  Inter-agency  record  of 
individual  requesting  change/ 
adjustment  to  or  from  A  or  G  status;  or 
requesting  A,  G,  or  NATO  dependent 
employment  authorization. 


Office  of  Management  and  Budget 
(OMB)  approval  is  being  soug|ht  for  the 
informatioo  collection  listed  below. 
This  {woposed  informatioo  collection 
was  previously  published  in  the  Federal 
Register  on  April  16. 1996,  at  61  FR 
16647.  allowing  for  a  60-day  public 
comm«it  period.  No  comments  were 
received. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  imtil  November  29, 1996. 
This  process  is  in  accordance  with  5 
CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bunien  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Mwagement  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street  NW., 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  E)OJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
fiom  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: ' 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  me  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biutien  of  the 
collection  of  information  on  those  who 
are  to  respond.  Including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

"016  proposed  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
Revision  of  an  already  approved 
collection. 

(2)  The  title  of  the  form/collection. 
Inter- Agency  Record  of  Individual 
Requesting  Change/ Adjustment  To  or 


From  A  or  G  Status;  or  Requesting  A,  G. 
or  NATO  Dependent  Employment 
Authorization. 

(3)  The  agency  fonn  munber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  1-566.  Office  of  Examinations. 
Adjudications  Division.  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  vrill  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Individuals  or 
Households.  This  infonnation  Mrill  help 
&cilitate  processing  of  applicatian 
benefits  filed  by  dependents  of 
diplomatic,  international  organizations, 
and  NATO  personnel  by  the 
Immigration  and  Naturalization  Service 
and  the  Department  of  State. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  4,400  responses  at  15  minutes 
(.250)  per  response. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection. 
1,100  annual  burden  hours. 

Public  comment  on  this  proposed 
information  is  strongly  encouraged. 

Dated:  October  23, 1996. 
Robert  B.  Briggs, 

Department  Oearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  96-27672  Filed  10-28-^96;  8:45  am] 
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Agency  information  Collection 
Activltiea:  Extanaion  of  Exiating 
Collection;  Comment  Requeat 

ACTION:  Notice  of  information  collection 
imder  review;  petition  for  alien 
fiance(e). 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
Information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  August  9,  1996,  at  61  FR 
41654,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  November  29, 1996. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bunien  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
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conunents  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division.  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer.  Suite  850. 1001  G  Street.  NW.. 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  EXDJ  via 
facsimile  to  (202)  514-1534. 

Written  conunents  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Petition  for  Alien  Fiance(e). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-129F.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  Through  the  filing  of  this 
form  a  United  States  citizen  may 
facilitate  the  entry  of  his/her  fiance(e) 
into  the  United  States  so  that  a  marriage 
may  be  concluded  within  90  days  of 
entry  between  the  U.S.  citizen  and  the 
beneficiary  of  the  petition. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20,000  respondents  at  30 
minutes  (.500)  per  response. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  asaociated  with  the 
collection:  10,000  annual  Inirden  hours. 

Public  comment  on  this  propoeed 
information  collection  is  strongly 
encouraged. 

If  additional  information  is  reqtiired 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  C  Street,  NW.,  Washington.  DC 
20530. 

Dated:  October  24, 1996.    . 
KiMWft  0.  Brius. 

Department  Qearance  Officer.  United  States 
Department  of  Justice. 

[FR  Doc.  96-27736  Filed  10-28-96:  8:45  am] 
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Office  of  Justice  Programe 

Bureau  of  Juatice  Asaiatanoe;  Agency 
Information  CoHeeHon  Actlvtilee: 
f*ropoeed  Collection;  Comment 
Requeat 

AOCNCV:  Office  of  Justice  Programs, 
Justice. 

ACTION:  Notice  of  information  collection 
under  review;  application  evaliiation  for 
Local  Law  Enforcement  Block  Grant 
Program. 

This  proposed  information  collection 
is  published  to  obtain  conunents  from 
the  public  and  affected  agencies. 
Comments  are  encoiu'aged  and  will  be 
accepted  imtil  December  30, 1996. 
Request  written  comments  and 
suggestions  from  the  public  and  afliacted 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  includmg  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electrcmic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
insbrtunent  with  instructions,  or 
additional  information,  please  contact 
Patricia  Dobbs-Medaris.  (202)  305-2088, 
Btueau  of  Justice  Assistance,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  633  Indiana  Avenue,  NW., 
Washington,  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Local  Law  Enforcement  Block  Grants 
Program  Application  Evaliiation. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Biueau  of  Justice  Assistance,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affiscted  public  who  will  be  asked 
or  reqiiired  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State,  Local  and 
Tribal  Governments.  Other  None. 
Public  Law  104-134  enacted  the  Local 
Law  Enforcement  Block  Grants  Program. 
This  program  awards  gnmt  money  to 
units  of  local  government  to  reduce 
crime  and  improve  public  safety. 

The  Application  Evaluation  will  be 
completed  by  each  eligible  State  and 
Local  applicant  and  will  provide  input 
on  the  Local  Law  Enforcement  Blodc 
Grants  Program  application  process. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  3254  respondents,  at 
approximately  10  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  542  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Robert  B.  Briggs. 

Department  Qearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  96-27621  Filed  10-26-96;  8:45  am] 

MUJNQ  OQOC  4410-tS-M 


Fedval  Register  /  Vol.  61,  No.  210  /  Tuesday,  October  29,  1996  /  Notices 


55821 


DEPARTMENT  OF  LABOR 

Latmr  Advlaory  Committee  for  Trade 
Hegotiatlona  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  November  14, 1996, 
10:00  am-12:00  noon,  U.S.  Department  of 
Labor.  C-5310  lA/B.  200  Constitution  Ave., 
NW..  Washington.  D.C.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  5S2b(c)(9)(B)  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

For  further  information,  contact:  Jorge 
Perez-Lopez,  Director,  Office  of  International 
Economic  AEbirs  Phone:  (202)  219-7597. 

Signed  at  Washington,  D.C.  this  23rd  day 
of  October.  1996. 
Andrew  J.  Samet, 

Acting  Deputy  Under  Secretary,  International 
Affairs. 

(FR  Doc.  96-27722  Filed  10-28-96;  8:45  am] 
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Employment  and  Training 
Admlnlatration 

Notice  of  Determlnationa  Regarding 
Eligitiility  To  Apply  for  Woriter 
Adjuatment  Aaeiatance  and  NAFTA 
Tranaitional  Adjuatment  Aaaiatance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
siunmaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  p>eriod  of  October,  1996. 

In  order  for  an  af&rmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 


(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  fiir  Woricer 
Ad|u8tment  Aaaistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-32,648;  Raster  Graphics,  Inc.. 

Redmond,  OR 
TA-W-32,719;  Contact  Technologies. 

Inc..  St.  Marys.  PA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-32.721:  Whirlpool  Corp.. 

Evansville,  IN;  York.  SC 
TA-W-32,643;  LL.  Brewton  Lumber  Co.. 

Inc.,  Winnfield.  LA 
Increased  imports  did  not  contribute 
importantly  to  woiiier  separations  at  the 
firm. 
TA-W-32.624;  Dura-Bond  Coating.  Inc., 

Higfispire.  PA 
TA-W-32,702;  C.J.  Enterprises, 

Morganton,  NC 
TA-W-32.606;  Bonaventure  Textiles 

USA,  New  York.  NY 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-32.638:  EJL  Boot  Manufacturing. 
El  Paso.  TX 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

A£Brmative  Determinations  for  Woiicer 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  workers  for  such 
determination. 
TA-W-32.691:  Smith  Corona  Corp.. 

Cortland.  NY:  October  6, 1996 
TA-W-32.763:  F.K.  Apparel  (Future 

Knits,  Inc.),  Charlotte.  NC: 

September  5. 1 995 
TA-W-32.772;  Wan-Pat,  Inc..  T/A  SUki 

Sportswear  Ltd  II,  Newport.  PA: 

September  1.  1995 


TA-W-32,749;  CM.  Bass  6-  Co.,  WUton, 

ME:  August  29.  1995 
TA-W-32,712:  Johnson  Gr  Johnson 

Medical.  Inc.,  El  Paso.  TX:  August 

29,  1995 
TA-W-32,756:  Mountain  Bag 

Manufacturing  Corp..  Kalispell.  MT: 

September  6.  1995 
TA-W-32,610;  Runnymede  Mills,  Inc.. 

Tarboro.  NC:July  19, 1995 
TA-W-32.617;  Jolie  Handbag.  Inc., 

Hialeah.  FL:  May  11,1995 
TA-W-32,636;  Columbia  Textile, 

Paterson.  NJ:  July  23.  1995 
TA-W-32,644;  Manson  Wear.  Inc., 

Tower  City,  PA:  August  7,  1995 
TA-W-32,655;  Clothes  Connection. 

Santa  Ana,  CA:  August  8,  1995 
TA-W-32,695;  US  Colors.  Inc.,  Rocky 

Mount,  NC:  August  15,  1995 
TA-W-32,622;  Bee  Jay  Apparel,  Inc.. 

Sparta,  TN:  July  25,  1995 
TA-W-32,631:  S&D  Creations.  d.b.a. 

Santas  By  Donna,  Owasso,  OK:  July 

30.  1995 

TA-W-32.741;  Jaywein  Fashions.  Inc., 

New  York,  NY:  July  9.  1995 
TA-W-32,762;  Austin  Apparel 

Manufacturing,  Inc.,  Louisa,  KY: 
July  30,  1995 
TA-W-32,667;  Jar-Car  Manufacturing. 

Inc..  El  Paso.  TX:  July  24,  1995 
TA-W-32,681;  Robertshaw  Controls  Co., 
Appliance  Controls  Div.,  Ellijay, 
GA:  August  12,  1995 
TA-W-32,664;  Mobil  Exploration  6- 
Producing  U.S.,  Inc.  (MEPUS), 
Mobil  Exploration  and  Producing 
Services,  Inc.  (MEPSI),  Mobil 
Business  Resources  Corp.  (formerly 
MASCI)  (MBRC)  Headquartered  in 
Dallas.  TX:  and  Operating  in  the 
Following  States:  A;  TX,  B:  LA,  C; 
CA,  D;  CO,  E;  AL,  F;  KS.  G;  NM,  H; 
OK,  I:  UT.  J:  WY:  September  30, 
1996 
TA-W-32,664  K;  Mobil  Exploration  and 
Producing  Technical  Center 
(MEPTEC),  All  Locations  in  The 
State  of  NJ:  July  26,  1 995 
Also,  piu^uant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2,  Title  n, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  October, 
1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  followdng  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 
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(1)  That  a  significant  number  or 
proportion  of  the  workera  in  the 
wonen'  finn,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  becxime  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFF Ar-TAA 


In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-€1218:  Decotech 

Innovations.  Marion,  NC 
NAFTA-TAA-01191:  Dico  Tin.  Inc..  A 

Titan  Wheel  Co..  Ointon.  TN 
NAFTA-TAA-01214;  Menominee  Paper 

Co..  A  Div.  of  Bell  Packaging  Corp., 

Menominee.  MI 
NAFTA-TAA-01 186;  Raster  Graphics. 

Inc.,  Redmond.  OR  Washington. 
NAFTA-TAA-01185:  Hodge  Apparel. 

Inc..  Harrisville.  WV 
NAFTA-TAA-01210:  Murray.  Inc.. 

Lawrenceburg,  TN 
NAFTA-TAA-01224;  Penn  Mould 

Industries,  Inc..  Washinpon.  PA 
NAFTA-TAA-C1235:  Schreiber  Foods, 

Inc..  Green  Bay.  WI 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01 161:  Dura-Bond 

Industries,  Dura-Bond  Coating  Inc., 

Highspire,  PA 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 


Aflbmathre  DeleraiBalieM  NAFTA- 
TAA 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-01 254;  Nu-Tech  Precision 

Metals.  Waterbury.  CT:  September 

20,  1995. 
NAFTA-TAA-01 189;  Precision 

Machining  6'  Polishing.  Milwaukee. 

WI:  August  13.  1995. 
NAFTA-TAA-01 168;  Holiday  Hosiery. 

Inc.,  Hudson.  NC:  August  1,  1995. 
NAFTA-TAA-01 174:  Tyier  Farms.  Inc.. 

Balm.  FL:  July  17.1995. 
NAFTA-TAA-01 190;  Strick  Corp., 

Hughesville.  PA;  August  5.  1995. 
NAFTA-TAA-01 216;  Goodyear  Tire  6- 

Rubber  Co..  Topeka.  KS:  Augu8t28. 

1995. 
NAFTA-TAA-01 226;  Mountain  Bag 

Manufacturing  Corp.,  KalispeU.  MT: 

September  6,  1995. 
NAFTA-TAA-01 222;  Douglas  Rartdall, 

Inc.,  (A.K.A.  Crydom  Corp),  A 

Subsidiary  of  Silicon  Power  Corp., 

Pawcatuck.  CT:  August  23.  1995. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  diiring  the  month  of  October. 
1996.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  October  16. 19W. 
RaaeU  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  96-27713  Filed  10-28-96;  8:45  am] 
aaiMO  COM  4S««-as-H 

[TA-W-32.ee2] 

New  Thermal  Corporation,  Keeebey, 
New  Jereey;  Notice  of  Tennlnatlon  of 
Inveetljetlon 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  19. 1996,  in 
response  to  a  worker  petition  which  was 
filcKl  on  August  19, 1996,  on  behalf  of 
workers  at  New  Thermal  Corporation, 
Keasbey,  New  Jersey. 

The  subject  firm  closed  in  November 
of  1995.  Repeated  attempts  by  the 
Department  of  Labor  to  locate  and 
contact  principals  of  the  firm  to  obtain 
information  were  unsuccessful. 
Consequently,  further  investigations  in 


this  case  would  serve  no  purpoee,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  D.C  this  18th  day 
of  October,  199ft. 
RoaaaD  T.  Kile. 

Program  Martager.  Policy  artd  Reemployment 
Sendees,  Office  of  Trade  Ad/ustment 
Assistance. 

(FK  Doc.  96-27717  FUad  10-28-96;  8:45  am] 
iCOOf  «i«-»4i 


Inveedgalions  Regamng  CenfflcatkMW 
of  Eligibility  To  Apply  for  Worker 
Adluetnienti 


Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receiptsof  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjiistment  Assistance. 
Employment  and  Training 
AdminUtration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  woriurs  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdi%rision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager.  Office  of  Trade 
Adjiistment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
8,1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjiistment  Assistanoe,  at  the  address 
shown  below,  not  later  than  November 
8,  1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  oT 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Signed  at  Washington,  D.C  this  7th  day  of 
October.  1996. 
RuaaeU  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 
Senrices,  Office  of  Trade  Adjustment 
Assistance. 
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APPEfOX 
(Pefitions  Instituted  on  10/07/96] 


TA-W 

Subject  firm  (petitioners) 

Locatkxi 

Deteofpeti- 
tk>n 

Prodiict(s) 

32.793  

PCI  Groip,  Inc  (Comp) 

New  Bedkxd.  MA 

PacifK.  MO  . 

09/18/96 
09/24/96 
09/27/96 
08/15/96 
09i«V96 
09/23/96 
09/25/96 
09/16/96 
09/19/96 
09/13/96 
09/10/96 
09/11/96 
09/24/96 
09/16/96 
09C7/96 
09/16/96 
09/27/96 
09/24/96 

Shoe  Eyelets. 

Heat  Transfers  for  Decor^ions. 

Chikjren's  Sportswear. 

32.794  

Americal,  Inc  (Wkrs) 

32.795  

Jody  Lynn  Sportswear  (Comp)  

Mkidtoburg,  PA  

FayetteviUe  NC 

32.796  

Perdue  Farms,  Inc  (Wkrs) 

32.797  

32.798  

Joslyn-Power  Products  (Wkrs) 

Rochwell  International  (lAMAW) 

AJsip.  IL „... 

Cedar  Rapids,  lA  

Camden,  NY  

McAllen.  TX 

Kamath  Falls,  OR  

Fort  Worth,  TX  

Monon,  IN  

Miami.  FL  _ 

Snow  Shoe,  PA 

Tyler.  TX  

Paknerton,  PA 

City  of  Commerce,  CA 
Spencer,  TN 

Electrical  Components. 

Newspaper  Printing  Presses. 

Bare  Cqpper  Wire. 

Remanufacture  Rack  and  Pinion  Steerino- 

Logs  and  Chips  converted  to  Plywood. 

Warehouse  and  DisL  (Col.  TV.  Microwaves). 

Semi  Trailers. 

Electrical  Distrtxitnrs. 

Refractory  Brick. 

Coils  tor  Cotored  TV's  and  Microwaves. 

Recycling  Materiale-Zinc  Processing. 

Ladies'  Intimate  Apparel. 

Sporting  Goods  Apparel. 

Large  Newspaper  Printing  Presses. 

32.799  

32.800  

32.801  

32.802  

Camden  Wire  Co..  Inc  (Wkrs) 

TRW  Automotive  Products  (Comp)  

Weyertiaeuser  Co  (Wkrs) 

Matsushita  Electric  Corp  (Wkrs)  

32.803  

32.804  

32.805  

Monon  Corp/Rosby  Corp  (UBC) 

Consolidated  Electric  (Wkrs) 

B.M.I.  France  Refractories  (Wkrs)  

32.806  

32.807  

32.808  

32.809 

Dew  Enterprises  (Wkrs) 

Horsehead  Resource  Dev.  (USWA) 

Wamaco.  Inc.  (Wkrs)  

Parkway  Industries,  Inc  (Comp) 

32.810  

Man  Roland,  Inc  (Comp) 

Groton.  CT  

(FR  Doc.  96-27714  Filed  10-28-^96;  8:45  am] 
BMJJNQ  CODE  46ie-10-M 


[TA-W-32.737] 

TAMAC,  Tamacqua,  Pennsylvania; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  9, 1996  in 
response  to  a  woiieer  petition  which  was 
filed  on  September  9, 1996  on  behalf  of 
workers  at  TAMAC,  Tamacqua, 
Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

signed  in  Washington,  D.C.  this  ISth  day 
of  October.  1996. 

RuawU  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  96-27715  Filed  10-28-96;  8:45  am] 

aaXMIO  COM  4S1»-M-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  imder  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  imder  Section  250(b)(1) 
of  Subchapter  D.  Chapter  2,  Title  n,  of 
the  Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  fixim  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA).  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8, 1993  (date  of 
enactment  of  Public  Law  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 


Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  wltib  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than 
November  8, 1996. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Prognun  Manager  of  OTAA  at  the 
address  shown  below  not  later  than 
November  8. 1996. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager.  OTAA,  ETA, 
DOL,  Room  C-4318,  200  Qmstitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  17th  day 
of  October.  1996. 
RuateU  T.  Kile. 

Acting  Program  Manager,  Policy  & 
Reemployment  Senrices,  Office  of  Trade 
Adjustment  Assistance. 


APPENDIX 

Petitxxier  (untor^workers/firm) 

Location 

Date  re- 
ceived at 
Governor's 
office 

PelittonNo. 

Articles  produced 

C.J.  Enterprises  (Co.) 

Lambda  Electrontcs  (Co.) 

Morganton,  NC 

08/22/96 
08/27/96 
08/20/96 

rOAFTA- 
01208 

NAFTA- 
01209 

NAFTA- 
01210 

Textiles  ladies  and  men's  socks. 
High  end  power  supplies. 
Bicycles  and  lawn  nwvers. 

Murray,  Inc.  (Wkrs) 

Lawrenceburg,  TN  „ 
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APPENDIX— Continued 


Petitioner  (uniorVworkera^llrTn) 


Date  re- 
ceived at 
Qoyefnort 
ofHce 


PeMion  No. 


nrnciss  prouuoeu 


IMercury  Industries  (Wkrs)  

TeH  City  Chair  Company  (GMP)  

Intercontinental  Branded  Apparel  (UNITE) 

Menominee  Paper  Company;  A  DMaion 

of  Bell  Pact(aging  Corp.  (Wkrs) 
Constant  Velocity  (Co.)  

Goodyear    Tire    arxl    Rubber    Company 

(USWA) 
Temple-lniarKJ  (Wkrs)  

Decotech  Inrwvations  (Wkrs)  

Steven  Hint  Farms  (Wkrs) 

Trinity  Industries  (Co.)  

UNIFI  Yams  (Wkrs)  

Douglas   Randall;   a/k/a  Crydom  Corp.- 

Subsid.  SiHcon  Power  (UNITE) 
Johnson  and  Johnson  Medk»l  (Co.)  

Pen  MouU  Industries  0  

W.W.  Henry;  Division  of  Armstrong  (Co.) 

Mountain  Bag  MarKifacturing  (Co.)  

Ozarit  Quilt  Supply  (Wkrs) 

Boise    Cascade;    Wtiite    Paper    Division 

(AWPPW) 
Amana  Refrigeratkxi  (Wkrs) 

Pendleton  Woolen  MiHs  (Wkrs)  

The  Guardian  Life  Insurance  Co.;  Sale 

Office  (Wkrs). 
Hoskins  Manufacturing  Co.  (USWA) 

American  Cometra;  Rocklarxj  Pipeline  Co. 

(Wkrs). 
Phillip  Bulington  Environmental  (IBT)  

Schreiber  Foods  (IBT)  

Eastern  Associated  Coal  (UMWA)  

Buriington  Industrial,  Inc.;  JC  Cowan  Plant 

(Co.). 
Monon  Corp.  (UBC)  

A.P.  Green  Refractories  (USWA)  

Victor  Products  Divisran  (Co.)  

dga  Company  (Wkrs) 

Tyrone  Apparel  Manufacturing  (Wkrs)  

Walker  Informatmn  (Co.)  

Walker  Information  (Wkrs) 


ifliyVCIBWO,  N^  ........ 

Te«  city,  IN  „.. 

DurUik,  NY 

Menominno,  Ml  

Everett,  WA _ 

Topeka,  KA  ..„ 

Siisbee.  TX 

Marion.  NC 

Mkland.  TX  

Hew  Lorxlon,  MN  

Sankxd.  NC  

Pawcatuck,  CT 

El  Paso.  TX 

Washington.  PA  

South  River,  NJ 

Kalispell,  MT  

Winona,  MO  

Vancouver,  WA  

Delaware.  OH  

Portland,  OR  

Portland.  OR  

New  Paris,  IN 

Fort  Worth,  TX  

Seattle,  WA  

Green  Bay.  Wl  

Chas.  WV  

Forest  City,  NC  

Monon,  IN  

Rockdale.  IL  

Robinson,  IL 

City  of  Commerce,  CA 

Tyrone,  PA  

Indianapolis,  IN  

Tempe,  AZ  


1(V03/96 

oerza/ge 

OB/23/96 
0e/2(VM 

06/28/96 
06/28/96 
06/29/96 
06/26/96 
06/30/96 
08/30/96 
09/06/96 
06/27/96 
09/04/96 

08/29/96 
09/06/96 
09/10/96 
09/10/96 
09/09/96 
08/26/96 
09/09/96 
08/09/96 
09/12/96 
09/12/96 
09/12/96 
06/12/96 
09/05/96 
09/13/96 
09/20/96 
09/17/96 
09/18/96 
09/19/96 
09/17/96 
06/23/96 
09/2Qfi6 


NAFTA- 

01211 
NAFTA- 

01212 
NAFTA- 

01213 
NAFTA- 

01214 
NAFTA- 

01215 
NAFTA- 

01216 
NAFTA- 

01217 
NAFTA- 

01218 
NAFTA- 
'  01219 
NAFTA- 

01220 
NAFTA- 

01221 
NAFTA- 

01222 
NAFTA- 

01223 

NAFTA- 

01224 
NAFTA- 

01225 
NAFTA- 

01226 
NAFTA- 

01227 
NAFTA- 

01228 
NAFTA- 

01229 
NAFTA- 

01230 
NAFTA- 

01231 
NAFTA- 

01232 
NAFTA- 

01233 
NAFTA- 

01234 
NAFTA- 

01235 
NAFTA- 

01236 
NAFTA- 

01237 
NAFTA- 

01238 
NAFTA- 

01239 
hJAFTA- 

01240 
NAFTA- 

01241 
NAFTA- 

01242 
NAFTA- 

01243 
NAFTA- 

01244 


^Ib    II  t  iI  II      *-  -  .-       I,   ■  ■    ■      I  nil  I 

bwcinc  DTusn  assaimys. 

Wood  houMhoid  fwnMura. 

Men^  drees  panit. 

Housahoid  waxed  paper  and  re- 
cycled MnartxMrd. 
Front  wheel  drive  axles.- 

iimaiaDie  ores. 

Wood  chip. 

Woven  taxtHas. 

Raw  cotton. 

Pressure    tanks    (propane    and 

artydrous  amonia). 
Yam    for    making    sweat    suits. 

socks,  tee-shirts. 
Electric  heating  devtees. 

Cut  material  for  assembly  of  sur- 
gical gowns,  drapes  and 
sheets. 

Mokls  tor  glass,  bottle  industry. 

Powders,  grouts  arxJ  adtiesives. 

Bulk  t>ags  such  as  flexible  inler- 
medtate  bulc  containers. 

Quilts,  quilt  tops,  piUow  shams 
and  dust  ruffles. 

Base  stocks. 

Low  end  maiKial  dean  kitchen 

ranges. 
Shirts,  coats  and  jackets. 

None. 

Spark  pkjg  aloys. 

fMatural  gas,  natural  gas  Ikfikls 

and  crude  on. 
Hazard  waste. 

Cheese. 

Coal. 

Wool  yam.  wool  dyeing  and  fin- 
ishing fabric. 
Semi  trailers. 

Soft  gaskets. 

Soft  gaskets  for  motors. 

Lingerie. 

Worit  pants,  jeans,  causal  dress 

porta. 
Telephone  data  coHectkxi. 

Telephone  data  coHectkm. 
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Appendix— Continued 


PatiliufMr  (unionftuMkecs/lhiii) 


Locatton 


Dalsre- 

ceivod  at 

Gofvemor^ 

offkie 


PelittonNo. 


Arttdas  produced 


Opto  TechTKilogy  (Wkrs)  

Hudson  RGI  (Wkrs)  ..„ - 

Herdez  Corpofaikin:  Festin  Foods  (Wkrs) 

TRW  Automotive  (Wkrs) 

R  and  G  Stoane  Manufacturing  (Wkrs) 

Misston  Plastics  (Wkrs) 

Sakten  Bindery  (Wkrs)  

FK  Apparel  (Ca) 

Weyerhaeuser  Company  (Wkrs) 

I4u-Tech  Precision  Metals  (Wkrs)  

Dew  Enlerprises/SAI«X>  (Wkrs) 

Personal  Products  Company  (Co.)  

AaNs  Manutecturing  (UFCW)  

River  Haighls  (Wkrs)  

Lee  Apparel  (Wkrs)  

Lafayette  Apparel  (Wkrs)  

Joslyn  Power  Products  (Wkrs) 

American  Bank  Note  (GCIU) 

Mueller  Company  0 

PeterstXirg  Garment  Co.  (Wkrs)  

Raymorxlville  Apparel;  Fruit  of  ttie  Loom 

(Wkrs). 
Reti^palh  /Vpparel  Group  (Wkrs) 

Barney  and  Company  (Wkrs) _ 

Crouzet  Corp.  (Wkrs) 

Beavers  Dental  (Wkrs)  

Lockheed  Martin  (Wkrs)  

Acme  Boot  (Wkrs)  ".. 

Kinnble  Glass  (AFGW) 

TRW,  Inc.;  TRW  Vehkie  Safety  Systems 
(UAW). 


Plattevile.  Wl  

Temecula.  CA 

Carisbad.  CA 

McAHen,  TX 

Little  Rock,  AR 

NashvHe.AR  

Brooklyn.  nV 

Chariotte,  NC 

Tacoma.  WA  

Waterbury,  CT 

Benton,  AR 

North  Little  Rock,  AR 

Texarkana,  AR 

Crump,  TN  

Dalton,  GA  

Lafayette,  TN  

Alsip.  IL  

Bedford.  IL  

Decatur,  IL  

Petersburg,  WV 

RaymorxKille,  TX 

Denison,  TX  

Atlanta.  GA 

Carrolton,  TX 

Massena.NY  

Syracuse,  NY 

El  Paso.  TX „ 

Vineland,  NJ 

Washington,  Ml 


09/23/96 
09/24/96 
08/23/96 
09/24/96 
08/30/96 
09/27/96 
09/27/96 
10/02/96 
09/26/96 
09/25/96 
09/27/96 
09/27/96 
09/27/96 
09/23/96 
10/02/96 
10/02/96 
09/30/96 
09/24/96 
09/25/96 
10/02/96 
10rt)4«6 
10/07/96 
10/07/96 
10/08/96 
1Q«8/96 
10/08/96 
09/12/96 
10/11/96 
10/10/96 


NAFTA- 

01245 
NAFTA- 

01246 
NAFTA- 

01247 
NAFTA- 

01248 
NAFTA- 

01249 
NAFTA- 

01250 
NAFTA- 

01251 
NAFTA- 

01252 
NAFTA- 

01253 
HAFTA- 

01254 
fOAFTA- 

01255 
NAFTA- 

01256 
NAFTA- 

01257 
NAFTA- 

01258 
NAFTA- 

01259 
NAFTA- 

01260 
NAFTA- 

01261 
fOAFTA- 

01262 
NAFTA- 

01263 
NAFTA- 

01264 
NAFTA- 

01265 
NAFTA- 

01266 
NAFTA- 

01267 
NAFTA- 

01268 
NAFTA- 

01269 
NAFTA- 

01270 
f^FTA- 

01271 
NAFTA- 

01272 
NAFTA- 

01273 


Smal   otsctrtcal  places  for  gas 

matscs  and  pumps. 
Raapiralory  SQuipmartt. 

Mexion  food. 

Rack  and  pMon  assembly. 

rTpe  nuNigs. 

Housing    shield    butis,    bearing 

txackets,  gear. 
Aocordian  and  expandable  IMas. 

Tee-shins. 

Logs  and  chips  converted  to  ply- 
wood. 
Titanium  tubes  and  dad  copper. 

Electrical  wires  for  totevipionB^ 

Sanitary  protection  and  inoorti- 

nerxse  products. 
Jeans. 

Knit  shirts. 

Jeans. 

Men's  apparel 

High-voltage  switch  gear. 

Security  documents. 

Industrial  valves. 

Garments. 

Fleece  sweatshirt 

Chikjren's  dothing. 

Women's  apparel  (swimsuits  and 
coverup). 

Electro  mechnical  arxJ  soiki  con- 
trol, timers  and  relays. 

Dental  drWs. 

Printed  circuit  txjards. 

Leatfier  goods. 

Coffee  pots. 

Falsricated  metal  stampings. 
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[FR  [)oc.  96-27712  Filed  10-28-96;  8:45  am) 
I  COOS  4aiO-*»-M 


(MAFTA-006M,  NARA-006MA] 

intarconlinental  BrMided  Apparel, 
HIaiaah.  Florkla  and  M.  Wlla  and 
Company  d/bim  Intercontinental 
Branded  Apparel,  Buffalo,  New  Yortt; 
Amended  Certification  Regarding 
EliglbUlty  To  Apply  for  NAFTA 
Tranaitional  Adiuatment  Aaaiatance 

In  accordance  with  Section  250(a). 
Subchapter  D,  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2273).  the  E)epartment  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
January  18.  1996.  applicable  to  all 
workers  of  Intercontinental  Branded 
Apparel,  located  in  Hialeah.  Florida. 
The  certification  was  published  in  the 
Federal  Register  February  6. 1996  (61 
FR  4492). 

Based  on  new  information  received 
&om  petitioners,  the  Department, 
reviewed  the  certification  for  workers  of 
the  subject  firm.  The  findings  show  that 
worker  separations  have  occurred  at  M. 
Wile  and  Company  d/b/a 
Intercontinental  Branded  Apparel  plant 
in  Buffalo.  New  York.  The  workers 
produce  men's  suits. 

The  intent  of  the  E)epartment's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  at  the  Buffalo.  New  York 
production  facility. 

The  amended  notice  applicable  to 
NAFTA-00696  is  hereby  issued  as 
foUows: 

"All  workers  of  Intercontinental  Branded 
Apparel.  Hialeah.  Florida  (NAf-TA-00696) 
and  M.  Wile  and  Company  d/b/a 
Intercontinental  Branded  Apparel,  Buffalo. 
New  York  (NAFTA-00696 A)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  November  15.  1994, 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974  " 

Signed  in  Washington,  D.C.,  this  18th  day 
of  October  1996. 

RiumII  T.  Kite, 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  96-27716  Filed  10-28-96,  8:45  am) 

aiLLJNQ  CODE  4510^3IMI 


[NAFTA-01213] 

M.  Wile  and  Company,  cyh^a 
Intercontinental  Branded  Apparel, 
Buffalo,  NY;  Notice  of  Termination  of 
InvaaMgation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2.  Title  0. 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2273).  an  investigation  was 
initiated  on  August  23. 1996  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  M.  Wile  and  Company,  d/b/a 
Intercontinental  Branded  Apparel 
located  in  Buffalo.  New  York.  The 
workers  produce  men's  suits. 

The  petitioning  group  of  workers  are 
covered  under  an  existing  NAFTA 
certification  (NAFTA-O0696A). 
Consequently,  further  investigation  in 
this  case  would  servb  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.,  this  18th  day 
of  October  1996. 

Riuadl  T.  Kile. 

Program  \4anager,  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  96-27721  Filed  10-28-96;  8:45  am] 
MLUNQ  COM  Mie-M-M 


[NAFTA— 00683. 00683A.  00683B.  00683C 
and  006830] 

Lee  Apparel  Company,  et  al;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA  Tranaitional 
Adjuetment  Aeelatance 

In  accordance  with  Section  250(a]. 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273).  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  December  1 . 
1995,  applicable  to  all  workers  of  Lee 
Apparel  Comptuiy  located  in  St.  Joseph, 
Missouri. 

At  the  request  of  the  State  agency  and 
petitioners,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  The  workers  are  engaged  in 
employment  related  to  the  production  of 
jeans.  New  information  received  by  the 
Department  shows  that  worker 
separations  are  occurring  at  Lee  Apparel 
Company  facilities  in  Seymour  and 
Lebanon.  Missouri.  Irvington.  Alabama 
and  Dalton,  Georgia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Lee  Apparel  Company  who  were 
adversely  affected  by  imports  &x>m 


Mexico.  Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  separated  from  Lee  Apparel 
Company.  Seymour  and  Lebanon. 
Missouri.  Irvington.  Alabama,  and 
Dalton.  Georgia. 

The  amended  notice  applicable  to 
NAFTA-006B3  is  hereby  issued  as 
follows: 

"All  wc»ken  of  Lee  Apparel  Company.  St. 
Joseph.  Missouri  (NAFTA-00683)  and 
Sevmour,  Missouri  (NAFTA-00683A), 
Lebanon.  Missouri  (NAFTA-OOeeaB). 
Irvington.  Alabama  (NAFTA-00683C).  and 
Dalton.  Georgia  (NAFTA-00683D)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  November  8. 1994 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  D.C.  this  18tfa  day 
of  October  1996. 
RiaaseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Offlce  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  96-27718  Filed  10-28-96;  8:45  am] 

BILUNQCOOC  4eiO-»4l 

[NAFTA— Oil 56A  ft  01156B] 

The  Olga  Company,  Divialon  of 
Wamaco,  Incorporated  Fillmore,  and 
Commerce,  CA;  Amended  Certification 
Regarding  Eliglblllty  To  Apply  for 
NAFTA  Tranaitional  Adjuetment 
Aeaietance 

In  accordance  with  Section  250(a). 
Subchapter  D.  Chapter  2.  Title  11.  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
August  14,  1996.  applicable  to  all 
workers  of  The  Olga  Company,  Division 
of  Wamaco,  Incorporated.  located  in 
Fillmore,  California.  The  certification 
was  published  in  the  Federal  Register 
September  13.  1996  (61  FR  48505). 

Based  on  new  information  received 
from  the  petitioners,  the  Department, 
reviewed  the  certification  for  workers  of 
the  subject  firm.  The  findings  show  that 
worker  separations  have  occurred  at  The 
Olga  Company,  Division  of  Wamaco. 
Incorporated,  located  in  Commerce. 
California.  The  workers  produce 
women's  intimate  apparel. 

The  intent  of  the  Department's 
certification  is  to  include  all  woricers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  at  the  Commerce.  California 
production  facility. 

The  amended  notice  applicable  to 
NAFTA — 01 155 A  is  hereby  issued  as 
follows: 
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"All  worlcers  of  The  Olga  Company. 
Division  of  Wamaco,  Incorporated.  Fillmore. 
California  (NAFTA-01155A)  and  The  Olga 
Company.  Division  of  Wamaco. 
Incorporated.  Commerce,  CaUfomia 
(NAFTA-01155B)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  27, 1995.  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974." 

Signed  in  Washington,  D.C..  this  18th  day 
of  October  1996. 
RuhbU  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  96-27719  Filed  10-28-96;  8:45  am] 
BHJJNQ  OOOE  4Sie-3e-M 


[NAFTA— 01241] 

The  Olga  Company,  Divialon  of 
Wamaco,  Incorporated,  Commerce, 
CA;  Notice  of  Termination  of 
Invaattgatlon 

ft 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a).  Subdiapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  USC  2273).  an  investigation  was 
initiated  on  September  19. 1996  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  The  Olga  Company.  Division 
of  Wamaco.  Incorporated  located  in 
Commerce.  California.  The  workers 
produce  women's  intimate  apparel. 

The  petitioning  group  of  workers  are 
covered  imder  an  existing  NAFTA 
certification"(NAFTA-01155B). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  D.C.  this  18th  day 
of  October  1996. 
RuHeU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  96-27720  Filed  10-28-96;  8:45  am] 
BIUJNQ  coca  4810-30-M 


LEGAL  SERVICES  CORPORATION 

Grant  Awarda  to  Appllcanta  for  Funda 
to  Provtda  Civil  Legal  Sarvlceato 
Eligible  Low-Income  Clienta  Beginning 
Januaiy  1.1997 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  1997 
Competitive  Grant  Awards. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation) 


hereby  announces  its  intention  to  award 
grants  and  contracts  to  provide 
economical  and  efiisctlve  delivery  of 
high  quality  civil  legal  services  to 
eligible  low-income  clients,  beginning 
January  1. 1997. 
DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on 
November  29, 1996. 
ADDRESSES:  Legal  Services 
Corporation — Competitive  Grants,  Legal 
Services  Corporation,  750  First  Street, 
NE.,  10th  Floor,  Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merceria  Ludgood,  Deputy  Director, 
Office  of  Program  Operations,  (202) 
336-8865. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Corp(Hation's  announcement  of 
funding  availability  on  May  24, 1996  (61 
FR  26225),  the  LSC  will  award  funds  to 
one  or  more  of  the  following 
organizations  to  provide  civil  legal 


services  in 

the  indicated  service  areas. 

Service 
area 

Applicant  name 

AL-1  

Legal   Services  Corporation  of 

Alabama,  Inc. 

AL-2  

Legal  Services  of  NorttvCentral 

Alabama.  Inc. 

AL-3  

Legal    Services    of   Metro    Bir- 

mingham. Inc. 

MAL  

Legal   Services   Corporation   of 

AiaiMuna.  Inc. 

AK-1  

Alaska  Legal  Servces  Corpora- 

tion. 

NAK-1  

Alaska  Legal  Sennces  Corpora- 

tion. 

AZ-1  

Pmal  &  Gila  Counties  Legal  Ak) 

Society. 

AZ-2 

DNA-Peopie's    Legal    Services. 

Inc. 
Community  Legal  Sennces.  Inc. 

AZ-3 

AZ-4 

Southern  Arizona  Legal  Aid.  Inc. 

NAZ-1  

Pinal  &  Qila  Counties  Legal  AkJ 

Society. 

NAZ-2  

Community  Legal  Servk»s.  Inc. 

NAZ-3  

Papego  Legal  Services.  Inc. 

NAZ-^  

SoiMtwm  Arizona  Legal  Aid.  Inc. 

NAZ-5  

DNA-People's    Legal    Servwes. 

Inc. 

MAZ 

Community  Legal  Servnes.  Inc. 

Pinal  &  Gila  Counties  Legal  Aid 

Society. 

AR-1   

Ozark  Legal  Sendees. 

AR-2  

Legal  Sennces  of  Northeast  Ar- 

kansas, Inc. 

AR-3  

Western  Ailcansas  Legal  Serv- 

ices, Inc. 

AR-4  

East  Ailcansas  Legal  Sennces. 

Af^-5  

Center  For  Arkansas  Legal  Serv- 

ices. 

MAR  

Center  For  Arkansas  Legal  Serv- 

ices. 

CA-1   

CaiHomia  Indian  Legal  Servwes, 

Inc. 

CA-2  

Greater  Bakersfiekj  Legal  Assist- 

ance, Inc. 

Jones  and  Kramer.  LLC. 

Servne 

area 

CA-3  

Central   CaiHomia   Leg^    Serv- 

ices. 

CA-4  

CaHfomia  Lagd  Foundation. 

Lagal  Akl  Foundalion  of  Long 

Beach. 

CA-5  _ 

CaNlomia  Lagal  Foundetkxi. 

Legal  Aid  Foundation  of  Los  Arv 

gales. 

CA-6 

Legal  Akl  Society  of  Alameda 

County. 

CA-7  

Ctunnel  Counties  Legal  Serv- 

ices Associabon. 

Oxnati  Legal  OMc.  Inc. 

CA-8  

San  Fernando  Valey  Neighbor- 

hood Legal  Servk»s.  Inc. 

CA-9  

California  Legal  Foundalkyi. 

Legal     Servwes     Program    tor 

Pasadena  and  San  Gabriel- 

Pomona  VaBey. 

CA-10  

Legal  AM  Society  of  San  Mateo 

County. 

CA-11   

Conba    Costa    Legal    Services 

Foundation. 

CA-1 2  

Inland  Counties  Lagal  Services 

Inc. 

CA-1 3  

Legal  Services  of  Northern  Cai- 

fomia  Ina 

CA-1 4  

Legal  Aid  Society  of  San  Diego. 

Inc. 
Caefomia    Rural    Legal    Assist- 

CA-15   

ance.  Inc. 

Leroy  George  Siddell. 

CA-1 6  

San     Francisco     Neighborhood 

Legal  Assistance  Foundation. 

CA-1 7  

Legal  Aid  of  Marin. 

CA-18  

Community  Legal  Services.  Inc. 

CA-19  

Legal    Aid   Society   of   Orange 

County,  Inc. 

CA-20  

Legal  AkJ  for  the  Central  Coast 

CA-21   

Leroy  George  Siddell. 

Tulare/Kings     Counties     Legal 

Sennces,  Inc. 

CA-22  

Legal  Aid  for  the  Central  Coast 

CA-23  

RecAwood  Legal  Assistance. 

NCA-1  

CaKfomia  Indan  Legal  Sennces. 

Inc. 

MCA  

California    Rural   Legal    Assist- 

ance. Inc. 

Oxnard  Legal  Clinic,  Inc. 

CO-1  

Pikes  Peak  Legal  Services. 

CO-2  

Cotorado  Rural  Legal  Services. 

Inc. 

CO-3  

Legal  Akf  Society  of  Metropolitan 

Denver,  Inc. 

CO-4  

Cotorado  Rural  Legal  Services. 

Inc. 

Pikes  Peak  Legal  Services. 

Puebk)  County  Legal  Servnes, 

Inc. 

NCO-1   .... 

Cotorado  Rural  Legal  Services. 

Inc. 

MCO  

Cotorado  Rural  Legal  Services. 

Inc. 

CT-1  

Statewide    Legal    Sennces    of 

Cormedtout  Inc. 

NCT-1  

—NO  APPUCANT  — . 

MCT 

StatewMe    Legal    Services    of 

Connecttout  Inc. 

DE-1   

Legal   Serviues  Corporabun   of 

Delaware.  Inc. 

MDE  

Legal  AM  Bureau.  Inc. 

DC-1  

Lawrence   &   Associates   Lagal 

Group. 
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2m 


Service 


FL-1  . 

FL-2  . 

FL-3  . 

FL-4  . 
FL-6  . 

FL-«  . 

FL-7  . 

FL-e  .. 
FL-0  .. 

FL-10 

FL-11 

FL-12 
MFL  ... 


QA-1 
QA-2 

MQA  . 

QU-1 

HM  .. 
NHI-1 


MHI  ... 
ID-1  .. 
NID-1 
MID  ... 
IL-1    .. 


IL-2 

IL-3 

IL-4 
IL-5 

MIL  . 

IN-1 

IN-2 

IN^ 

IN-4  . 

MIN  .. 

IA-1  . 

IA-2  . 

MIA  .. 

KS-1 
MKS  . 
KY-1 

KY-2 


Applicant  name 


Sarvtos 


KY-3 


KY-4 


KY-6 


KY-6 


KY-7 


MKY 


ME-1  .. 
NME-1 

MD-1  .' 
MMD  ... 


Neighbortwod    Legal    Servtoae 

Program  of  the  OMrict  of  Co- 
lumbia. 
Central  Florida  Legal  Services. 

Inc. 
Legal  Aid  Service  of  Broward 

County,  Inc. 
Florida    Rural    Legal    Seivicee. 

Inc. 
JadcaonvOe  Area  Legal  Aid,  Inc. 
Legal  Sen^ices  at  Greater  Mtami. 

Inc. 
Legal  Services  of  North  Florida.    LA-1 

Inc. 
Greater    Orlando    Area    Leg^    LA-2 

Services.  Inc. 
Bay  Area  Legal  Services.  Inc.  LA-3 

WHNacoochee  Area  Legal  Serv- 
ices. Inc.  LA-4 
Three    Rivers    Legal    Services. 

Inc.  LA-6 

NorthMwst   Florida    Legal   Serv^ 

ices.  Inc.  LA-6 

Gulfeoast  Legal  Services.  Inc. 
Florida    Rural    Legal    Services.    LA-7 

Inc. 
Atlanta  Legal  Aid  Society.  Inc.         LA-8 
Georgia    Legal    Services    Pro- 
gram. MLA  . 
Georgia    Legal    Services    Pro- 
gram. 
Guam  Legal  Services  Corpora- 
tion. 
Legsl  Aid  Society  of  Hawaii 
Native  Hawaiian  Legal  Corpora- 
lion. 
Legal  Aid  Socialy  of  Hawitf. 
Idaho  Legal  Aid  Services.  Inc. 
Idaho  Legal  Aid  Services.  Inc. 
Idaho  Legal  Aid  Services.  Inc. 
Cook  County  Legal  Assistance 

Fourxtation,  Inc. 
Legal  Assistarx»  Foundation  of 

Chicago. 
Land  of  Lincoln  Legal  Assistarxx 

Foundation,  Inc. 
Prairie  State  Legal  Services.  Inc. 
West  Central  Illinois  Legal  As- 

sistarv:6. 
Legal  Assistance  FourxJation  of 

Chicago. 
Legal  Services  of  Maumee  Vat- 
ley,  Inc. 
Legal  Servwas  of  Northwest  Indi- 
ana. Inc. 
Legal  Services  Organization  of 

Indiana.  Inc. 
Legal     Services     Program     of 

Northern  Indiana,  Inc. 
Legal  Services  Organization  of 

Indiarui.  Inc. 
Legal    Services    Corporation    of 

low& 
Legal  Aid  Society  of  Pdlk  Coun- 
ty 
Legal    Services   Corporation   of 

Iowa. 
Kansas  Legal  Services,  Inc. 
Kansas  Legal  Services.  Inc. 
Northern  Kentudcy  Legal  Aid  So- 
ciety, Inc. 
Legal  Aid  Society.  Inc. 


MA-2 
MA-3 

MA-5 
MA-6 

MA-7 

MMA  . 

MI-1    . 

MI-2  . 

MI-3  . 

Mi-^  . 

MI-6  .. 

MI-6  .. 

MI-7  . 

Mf-8  .. 

Mi-Q  .. 

MMO 
MI-11 

NMI-1 

MMI   ... 


Applcant  name 


Service 


Central  Ksniuclcy  Legal  Santtoas. 

Inc. 
NorlheMt  Kentucky  Legri  Seiv- 

ioas.  Inc. 
Appalachian  nesaarch  and  De- 
fense Fund  of  Kentucky. 
CumtMriand  Trace  Legal  Sen^ 

ices.  Inc. 
Western  Kentucky  Legal  Sen^ 

Ices,  IfK. 
Appalachian  Reeearch  and  De- 

tonee  Fund  of  Kentucky. 
Capital  Area  Legal  Sen/ices  Cor- 
poration. 
Southwest  Louiaiww  Legal  Sen^ 

ices  Society.  Inc. 
Nor«i    Louisiana    Legal    Assist- 
ance Corporation. 
New  Orleans  Legal  Assistance 

Corporation. 
Northwest  Louisiana  Legal  Serv- 
ices. Inc. 
Acadtana  Legal  Service  Corpora- 

ton. 
Kisalchie   Legal   Senm:es   Cor- 

poratiori 
Southeast  Louisiana  Legal  Sen^ 

Ices  Corporation. 
Acadtana  Legal  Service  Corpora- 

tkxi. 
Pine  Tree  Legal  Assistance.  Inc. 
Pine  Tree  Legal  Assistance.  Inc. 
Pine  Tree  Legal  Assistance,  Inc. 
Legal  AM  Bureau.  Inc. 
Legal  AU  Bureau.  Inc. 
Volunteer  Lawyers  Project  of  the 

Boston  Bar  Assodatton.  Inc. 
South  Middtesex  Legal  Senvices. 

Inc. 
Legal   Services   for   Cape   Cod 

and  Isiarxto,  Inc. 
Merrimack    Valley    Legal   Sen^ 

ices.  Inc. 
New  Center  for  Legal  Advocacy. 
Massachusetts   Justice    Project. 

Inc. 
Massachusetts   Justice    Proiect. 

Inc. 
Massachusetts   Justice    Project. 

Inc. 
Legal  Services  of  Southeastern 

Michigan,  Inc. 
Legal  Sennces  Organization  of 

Southcentral  Michigan. 
Wayne    County    Neighborhood 

Legal  Services.  Inc. 
Legal  Services  of  Eastern  Michi- 
gan. 
Legal  Aid  of  Central  Michigan. 
Lakeshore  Legal  Servtoes,  Inc. 
Oakland  LJvingskxi  Legal  Aid. 
Berrien  County   Legal   Services 

Bureau.  Inc. 
Legal     Services     of     Northern 

Mk:higan,  Inc. 
Legal  Aid  of  Westem  Michigan. 
Legal  Aid  Bureau  of  Southwest- 
em  Michigan.  Ina 
Michigan  Indian  Legal  Services, 

Inc. 
Legal  Services  of  Eastern  Michi- 
gan. 


MP-1 


MN-2. 
MN-3  . 

MN^  . 

MN-6  . 

NMr4-1 
MMN  .. 

MS-1  . 

MS-2  . 

MS-3  .. 

MS-4  .. 

MS-^  .. 

MS-6  .. 

NMS-1 


MMS  . 

MO-1 

MO-2 

MO-3 
MO-4 

MO-6 

MO-« 
MMO. 
MT-1 

NMT-1 

MMT  . 

NE-1   . 

NE-2  . 
NE-3  . 

NNE-1 
MNE   .. 

NV-1  . 
NNV-1 
MNV  .. 
NH-1   . 

MNH  .. 
NJ-1  .. 

NJ-2  .. 

NJ^  .. 

NJ-4  .. 


Applicant  name 


Legal  Servksas  of  Soutffeastem 

liicNgMi,lnc 
Mteronealwi  Legal  Servtees  Cor- 

poraoon 
Legal    AU    Sanvtoe    of    North- 


Jwfcara  of  Anoka  County,  Inc. 
Central  Minneaola  Legal  Sen^ 

leas.  Inc. 
Legal  Servtees  of  Northwest  Min- 


Regnnal 


Legal 
Legal 


Souttwm    Minnesota 
Legal  Svrrion.  Inc. 

Anishinabe  Legal  Sennces.  Inc. 

Southern    Minnesota    Regkyial 
Legal  Services.  Inc. 

Central  Mississippi  Legal  Sen^ 
ices. 

North    Mississippi    Rural    Legal 
Services,  Inc. 

South  Mississippi  Legal  Sen/ices 
Corporatkxi. 

East  Mississippi  Legal  Sennces 
Corporation. 

Southeast     Mtesissippi 
Services  Corporatnn. 

Southwest     Mississippi 
Servk:es  Corporatkxi. 

Choctaw  Legal  Defense. 

East  Mississippi  Legal  Sennces 
Corporatton. 

Central  Mississippi  Legal  Sen^ 
ices. 

Southeast  Missouri  Legal  Sen/- 
ices.  Inc. 

Meramec  Area  Legal  Aid  Cor- 
poratmn. 

Legal  AU  of  Westem  Missouri. 

Legal  Services  of  Eastern  Mis- 
souri, Inc. 

MU-Missouri  Legal  Servk»s  Cor- 
poration. 

Leigal  AU  of  Southwest  Missouri. 

Legal  AU  of  Westem  Missouri. 

Montana  Legal  Servwes  Asso- 
cialton. 

Montana  Legal  Sennces  Asso- 
ciatUn. 

Montana  Legal  Sennces  Asso- 
ciatkMi. 

Legal  Servtoes  of  Southeast  Ne- 
braska. 

Legal  AU  Society,  Inc. 

Western  Nebraska  Legal  Serv- 
ices. Inc. 

Legal  AU  Society,  Inc. 

Westem  Netxaska  Legal  Serv- 
ices. Inc. 

Nevada  Legal  Servnes.  Inc. 

Nevada  Legal  Services,  Inc. 

Nevada  Ljegal  Services.  Inc. 

New  Hampshire  Legal  Services, 
Inc. 

Pine  Tree  Legal  Assistance.  Inc. 

Cape-Adantic    Legal    Services. 

Inc. 
Warren  County  Legal  Services. 

Inc. 
Camden  Regnnal  Legal  Sen- 

ices.  Inc. 
Unkm    County    Legal    Services 
CorporatUn. 


Federal  Register  /  Vol.  61.  No.  210  /  Tuesday,  October  29.  1996  /  lioHoBs 


55829 


Sendee 
area 

NJ-6 

Hunterdon  County  Legal  Sennoe 

Corporslna 

NJ-6 

Bergen  County  Legal  Services. 

NJ-7 

Hudson  County  Legal  Servtoes 

CorporatiorL 

NJ-« 

Essex-Newark    Legal    Services 

rTCject,  inc. 

Ni-9 

MUdtosex  County  Legal  Senv- 

ices  Corporatton. 

NJ-10 

Passak;  County  Legal  AU  Soci- 

ety. 

NJ-11  

Somerset-Sussex  Legal  Sendees 

Corporation. 

NJ-12  

Law  Oflkx  of  Lynn  A  KermeaHy. 

Ocear>-Monmouth    Legal    Serv- 

ices, Inc. 

NJ-13  

Legal    AU    Society    of    Mercer 

County. 

NJ-14  

Legal    AU    Society    of    Morris 

County. 

MNJ 

Camden  Regkxtal  Legal  Serv- 

ices, Inc. 

Law  Offtoe  of  Lynn  A  KenneaHy. 

NM-1  

DNA-Peopie's    Legal    Sennces, 

Inc. 

NM-2 

Legal  AU  Society  of  Atouquer- 

que.  Inc. 

NM-3 

Southern    New    Mexkx)    Legal 

Servces,  Inc. 

NW  4  

Northern    New    Mexfeo    Legal 

Services,  Inc. 

MNM 

Southern    New    Mexk»    Legal 

Services,  Inc. 

NNM-1  .... 

Southern    New    Mexkx)    Legal 

Servtoes,  Inc. 

NNM^  .... 

DNA-People's    Legal    Services, 

Inc. 

NNM-^  .... 

Indian   Puebto  Legal   Sennces, 

Inc. 

NY-1   

Legal    AU    Society    of    North- 

eastern New  York,  Inc. 

NY-2  

Monroe  County  Legal  Assistance 

Corporatton. 

NY-3  

Legal    AU    for    Broome    and 

Chenango,  Inc. 

NY-^  

NeighbortxxU    Legal    Servtoes. 

Inc. 

IW-6  . 

Chautauqua  County  Legal  Sen^ 

NY-6  

ices,  Inc. 

Chemung  County  NeighbortxxU 

Legal  Servtoes,  Inc. 

NY-7  

NassaiVSuftok     Law     Servtoes 

Committee,  Inc. 

NY-8  

Legal  AU  Society  of  Rockland 

County,  Ina 

NY-«  

Legal   Servtoes   for   New  Yorit 

City. 

NY-10  

Niagara  County  Legal  AU  Soci- 

ety. Inc. 

NY-11   

—SERVICE  AREA  NOT  COM- 

PETED FOR  1997—. 

NY-1 2  

Morvoe  County  Legal  Assistance 

• 

Corporatkxi. 

NY-1 3  

Legal  Sennces  of  Central  New 

Yorit.  Inc. 

NY-1 4  

Legal  AU  Society  of  MU-New 

Yortc,  Inc. 

NY-1 5  

Westohester/Putnam  Legal  Senv- 

ices. 

NY-1 6  

North  Country  Legal   Servtoes. 

Inc. 

NY-1 7  

Southem  Tier  Legal  Services. 

Service 

area 

AppBcant  name 

MNY  

Legal  AU  Sodely  of  MkH4ew 

Yort<.lna 

NO-1  

Legal  Servtoes  of  North  Carolna, 

Inc. 

NG-2  

Legal  Sen/icea  of  Southern  Pied- 

mont, Inc. 

NC-3  

North  Central  Legal  Assistance 

Program,  Inc. 

NC-4  

Legal  AU  Society  of  Northwest 

North  Carolina.  Inc. 

NNG-1  

Legal  Sennces  of  North  Caroina. 

Inc. 

MNC  

Legal  Senvtoes  of  North  Carolna, 

Inc. 

ND-1  

Legal  Assistanoe  of  North  Da- 

kota, Inc. 

ND-2  

North    Dakota    Legal    Sennces, 

Inc. 

NND-1  

Legal  Assistance  of  North  Da- 

kota. Inc. 

NND-2 

North   Dakota   Legal   Sennces, 

Inc. 

MND  

Southem    Minnesota    Regnnal 

Legal  Sennces,  Inc. 

OH-1  

Wesism    Reserve   Legal    Send- 

ees. 

OH-2  

Stari(  County  Legal  AU  Society. 

OH-3  

Legal  AU  Society  of  Cincmnati. 

OH-4  

The  Legal  AU  Society  of  Cleve- 

land. 

OH-5  

The  Legal  AU  Society  of  Colum- 

bus. 

OH-6  

Ohto  State  Legal  Sennces. 

OH-7  

Legal  AU  Society  of  Dayton,  Inc. 

OH-8  

Legal    AU    Society    of    Loraki 

County,  Inc. 

OH-9  

Butler-Warren  Legal  Assistance 

Association. 

OK-10  ..... 

Alan     County-Blackhoof    Area 

Legal  Services  Assodatkxi 

OH-11  

Central  Ohto  Legal  AU  Society, 

Inc. 

OH-12  „... 

Advocates     for     Basto     Legal 

Equaity,  Inc. 

OH-13  

The  Toledo  Legal  AU  Society. 

OH-14  

Woostar-Wayne  Legal  AU  Soci- 

ety, Inc. 

OH-1 5  ..... 

Northeast  Ohto  Legal  Sennces. 

OH-16  

Rural  Legal  AU  Society  of  West 

Central  Ohto. 

MOH  

Advocates     for     Basto     Legal 

Equality,  Inc. 

OK-1  

Legal  AU  of  Westem  Oklahoma, 

Inc. 

OK-2  

Legal  Servtoes  of  Eastern  Okla- 

homa, Inc. 

NOK-1  

Oklahoma  Indian  Legal  Services, 
Irx: 

MOK  

Legal  AU  of  Westem  Oklahoma. 

Inc. 

OR-1  

Oregon  Legal  Sennces  Corpora- 

tton. 

OR-2  

Lane  County  Legal  AU  Servtoe. 

Inc. 

OR-3  

MuKnonmh    County    Legal    AU 

Servtoe.  Inc. 

OR-4  

Marion-Polk  Legal  AU  Sennce. 

Inc. 
Oregon  Legal  Servtoes  Corpora- 

NOR-1  .... 

tton. 

MOR  

Oregon  Legal  Servtoes  Corpora- 

tton. 

PA-1  

Delaware  Vatey  Legal  Sennces. 

Sennoe 

Leale  Levi  Payton. 

Phiadelphis    Lagtf    Asaistanoa 

Centsr. 

PA-2 

Legal  SeNioes.  Inc. 

PA-3 

DalMMre  County  Lagiri  Asaist- 

ance  Asaodalton,  kic 

Delaware  Vatoy  Legal  Sanvtoaa. 

PA-4 

Bucks  County  Legal  AU  Sodaly. 

Delaware  Valey  Legal  Sennoes. 

PA-6 

Laurel  Legal  Servtoes,  Inc. 

PA-6 

SouVwm  Aleghenys  Legiri  AU, 

PA-7 

Inc. 

PA-8 

osnnces. 

Noigrvomooo    ijegai    servioas 

AssodatiorL 

PA-0 

iMonnem     rwisyivania     Legal 

Services,  Inc. 

PA-10  

Keystone  Lagal  Senvtoes.  Inc. 

PA-11  „.... 

Legal  AU  Society.  Inc. 

PA-12 

Delaware  Valley  Legal  Sennoes. 

Legal  AU  of  Chester  County, 

Inc. 

PA-1 3 

Legal  Sennces  of  Northeastsm 

Pennsylvania.  Inc. 

PA-1 4 

Susquehanna  Legal  Servtoes. 

PA-1 5  

Nortliwestem  Legal  Sennoes. 

PA-16  

Blair  County  Legal  Servtoes  Cor- 

poration. 

PA-1 7  

Lehigh   Valey   Legal   Sennces. 

Inc. 

PA-18  

Delaware  Valey  Legal  Servtoes. 

Monlgorasry  County  Legal  AU 

Servtoe. 

PA-1 9  

SchuyUI  County  Legal  Services. 

Inc. 

MPA 

Delaware  Valey  Legal  Servtoes. 

Phladelphia    Legal    Assistance 

Center. 

PR-1   

Puerto  Rtoo  Legal  Servtoes,  Inc. 

PR-2  

Community  Law  Office.  Inc. 

MPR  

Puerto  Rtoo  Legal  Servtoes.  Inc. 

RV-1  

Rhode    Island    Lagal    Services. 

Inc. 

MRI  

RtK)de    Island    Lagal    Servtoes, 

Inc. 

SC-1   

Neighbortwod  Legal  Assistance 

F^rogram.  Inc. 

SO-2  

Paknetto  Legal  Servtoes. 

SC-3  

Carolna  Regtonal   Legal   Serv- 

toes Corporatton. 

SC-4  

Legal  Sennces  Agency  of  West- 

em Carolna,  Inc. 

SC-6  

Piedmont  Legal  Servtoes.  Inc. 

SC-6  

Piedmont  Legal  Servtoes.  Inc. 

MSC  

Neightxxtwod  Legal  Assistanoe 

SD-1   

Black  Hils  Legal  Sennces.  Inc. 

SI>-2  

East  River  Legal  Services  Cor- 

poration. 

SO-3  

Dakota   Plakis   Legal   Servtoes. 

Inc. 

NSD-1  

Dakota   Plains   Legal   Servtoes. 

Inc. 

MSD  

Black  Hils  Legal  Servtoes.  Inc. 

TN-1  

Southeast      Tennessee      Legal 

Sennces.  Inc. 

TN-2 

Legal  Servtoes  of  Upper  East 

Tennessee.  Inc. 

TN-3 

Knoxvile  Legal  AU  Society.  Inc. 

TN-4 

Johnson  &  Settle.  P.C. 

5S930 


FedwciJ  Ragtotwi  /  Vc4.  61.  No.  210  /  Tuesday,  October  29t  1998  /  Moticas 


TN-6. 

TN-6.. 

TN-7.. 
TN-8.. 

MTN... 

TX-1  .. 
TX-2  .. 
TX-3  .. 
TX-4  .. 

TX-6  .. 
TX-6.. 
TX-7  .. 
TX-8.. 

TX-0.. 

TX-10 
TX-11 
NTX-^ 
MfTX  ... 
UT-1  .. 


NUT-1 
MUT  ... 
VT-1  ... 

MVT  .... 

V»-1  .... 

VA-1  ... 

VA-2  ... 

VA-3... 

VA-4... 

VA-6... 
VA-6... 

VA-7  ... 

VA-6... 

VA-0... 
VA-10. 
VA-11  . 

VA-1 2  . 
VA-13. 

MVA  .... 
WA-1  .. 
NWA-1 
MWA  ... 
WV-1  .. 

WV-2  .. 
WV-3  .. 

MWV  ... 

WJ-1  ... 
WI-2  ... 


Maniphis  Area   Lagal  Safvicas. 

Inc. 
Legal  Aid  Sociaty  of  MkUa  Tan- 


Rural   Legal   Sarvtoas  ct  Tan- 

nasaaa.  Inc. 
Wast  Tennasaae  Legal  Sarvtoas. 
Legal  Sarvicas  o(  Soutfi  Central 

Tanneasaa,  Inc. 
Legal  Sarvicas  o(  Upper  East 

Tannasssa.  Inc. 
Legal  Aid  of  Central  Texas. 
Coastal  Band  Legal  Sen/ioas. 
Legal  Sarvioas  of  North  Texas. 
El  Paso  Legal  Assistwica  Soci- 
ety. 

Waat  Texas  Legal  Sarvioas,  Inc. 

Quif  Coast  Legal  Foundation. 

Laredo  Legal  Aid  Sociaty.  Inc. 

Bexar  County  Legal  Aid  Associa- 
tion, Inc. 

Heart  of  Texas  Legal  Sarvioas 
Corporation. 

Texas  Rural  Legal  Aid.  Inc. 

East  Texas  Legal  Sarvioas.  Inc. 

Texas  Rural  Legal  Aid.  Inc. 

Texas  Rural  Legal  Aid.  Inc. 

DNA-Paopie's    Legal    Sanncas. 
Inc. 

Utah  Legal  Services.  Inc. 

Utah  Legal  Services.  Inc. 

Utah  Legal  Sen/icas.  Inc. 

Legal  Services  Law  Line  of  Ver- 
mont. Inc. 

Legal  Services  Law  Line  of  Ver- 
mont. Inc. 

Legal  Services  of  the  Virgin  Is- 
lands. 

Legal  Services  of  Northern  Vir- 
ginia. Inc. 

ChartotiasvWe-AftMtnarie     Legal 
Aid  Society. 

Rappahannocic   Legal   Services. 
Inc. 

Southwest  Virginia  Legal  Aid  So- 
ciety, inc. 

Peninsula  Legal  Aid  Canter,  Inc. 

Central  Virginia  Legal'  Aid  Soci- 
ety. Inc. 

Legal  Aid  Society  of  New  River 
Valley.  Inc. 

Legal  Aid  Society  of   Roanoke 
VMey. 

Tidewater  Legal  Aid  Society. 

Virginia  Legal  Aid  Society.  Inc. 

Soulhside  Virginia  Legal  Serv- 
ices. Inc. 

Blue  Ridge  Legal  Ser/ices.  Inc. 

Ckant  Centered  Legal  Services 
of  Southwest  Virginia.  Inc. 

Peninsula  Legal  Aid  Center.  Inc. 

Norttiwest  Justice  Protect. 

Northwest  Justioe  Proiect. 

Nortfiwest  Justice  Project. 

Appalachian  Research  and  De- 
fense Fund.  Inc. 

Legal  Aid  Society  of  Charleston. 

West    Virginia    Legal    Services 
Plan.  Inc. 

West    Virginia    Legal    Services 
Plan,  Inc. 

Legal  Action  of  Wisconsin.  Inc. 

Wisconsin  Judicare.  Inc. 


W»-3  . 

Wl^  . 

NWK-1 
MWI  .. 
WY-1 

WY-2 

WY-3 


NWY-1 
MWY... 


Applcant  name 


Legal  Services  of  Northaaatam 
Wisconsin,  Itk. 

Wealam  Wlaoonain  Legal  Sarv- 
ioas, Inc. 

WiKorMin  Judcare.  Inc. 

Lagiri  Action  of  Wiaconain,  Inc. 

Legal  Aid  Sarvtoaa.  Inc. 

Legal  Sarvicaa  tor  Soulhaastam 
Wyoming,  Inc. 

Wind  RMr  Legal  Sarvicas.  Inc. 

Legal  Aid  Sarvioas.  inc. 

Legal  Services  for  Southeastern 
Wyoming,  Inc. 

Wind  R)vw  Legal  Sen^icea,  Ina 

Legal  Aid  San^icea.  Inc. 

Legal  Sanricas  for  Southeastern 
Wyoming,  Inc. 

Wind  Rivar  Legal  Sanrioes,  Inc. 

Legal  Aid  Sarvicea,  Inc. 

Wind  Rivar  Legal  Saraicas,  Inc. 

Legal  Aid  Sarvicas.  Inc. 

Wind  River  Lagtf  Services,  Inc. 


These  grants  and  contracts  will  be 
awarded  under  the  authority  conferred 
on  LSC  by  the  Legal  Services 
Corporation  Act,  as  amended  (42  U.S.C. 
29g6e(a)(1)).  Awards  will  be  made  so 
that  each  service  area  indicated  is 
served  by  one  of  the  organizations  listed 
above,  although  none  of  the  listed 
organizations  are  guaranteed  an  award 
or  contract.  This  public  notice  is  issued 
pursuant  to  the  LSC  Act  (42  U.S.C. 
2996f(f)),  with  a  request  for  comments 
and  recommendations  concerning  the 
potential  grantees  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Grants  will 
become  effective  and  grant  funds  will  be 
distributed  on  or  about  January  1,  ig97. 

Date  Issued:  October  24, 1906. 
Maroaiia  L.  Lodgoed, 
Deputy  Director.  Office  of  Pro-am 
Operations. 

\FR  Doc.  96-27734  Filed  10-28-96;  8:45  am) 
aSJJNQCOOf  70S»-O1-^ 


NUCLEAR  REQULATORY 
COMMISSION 

[Docket  No.  50-261] 

Carolina  Poww  A  Light  Cotnpany; 
Notica  of  ConaWaratiofl  of  laauaftoa  of 
Afnondmant  to  Facility  Oparatlng 
Ucanaa  and  Opportunity  for  a  Haarfng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
23.  issued  to  Carolina  Power  k  Light 
Company  (CP&L  or  the  Ucanaee)  m 
operation  of  the  H.B.  Robinson  Steam 
Electric  Plant.  Unit  No.  2  (HBR).  located 
in  Darlington  County.  South  Carolina. 

The  proposed  amendments,  requested 
by  the  Ucansee  in  a  letter  dated  August 


27, 1996,  would  represent  a  full 
conversion  from  the  current  Technical 
Specifications  (TS)  to  a  set  of  TS  based 
on  NUREG-1431.  "Standard  Technical 
Specifications,  Westinghouse  Plants," 
Revision  1,  dated  April  1995.  NUREG- 
1431  was  developea  through  working 
groups  composed  of  NRC  staff  members 
and  industry  representatives  and  has 
been  endorsed  by  the  staff  as  part  of  an 
industry-wide  initiative  to  standardize 
and  improve  the  TS.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission's 
Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  of  July  22, 1993,  to  the 
current  HBR  TS.  and,  using  NUREG- 
1431  as  a  basis,  developed  a  proposed 
set  of  improved  TS  for  HBR.  The  criteria 
in  the  Final  Policy  Statement  vrare 
subsequently  added  to  10  CFR  50.36, 
"Technical  Specifications,"  in  a  rule 
change  that  was  published  in  the 
Padaral  Kogista-  on  July  19, 1995  (60  FH 
36953)  and  became  efffsctive  on  August 
18.  1995. 

The  licensee  has  categorized  the 

S>ropo6ed  changes  to  the  existing  TS  into 
our  general  groupings.  These  groupings 
are  characterized  as  administrative 
changes,  relocated  chanses,  more 
restrictive  changes,  and  less  restrictive 
changes. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operational 
requirement.  The  reformatting, 
renumbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1431 
and  do  not  involve  technical  changes  to 
the  existing  TS.  The  proposed  changes 
include:  (a)  providing  the  appropriate 
numbers,  etc..  for  NUREG-1431 
bracketed  information  (information  that 
must  be  supplied  on  a  plant-specific 
basis,  and  that  may  change  frtim  plant 
to  plant),  (b)  identifying  plant-specific 
wording  for  system  names,  etc..  and  (c) 
changing  NUREG-1431  section  wording 
to  conform  to  existing  licensee 
practices.  Such  changes  are 
administrative  in  nature  and  do  not 
impact  initiators  of  analyzed  events  or 
assumed  mitigation  of  accident  or 
transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
siuveillances  for  structures,  systems, 
components,  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  TS. 
Relocated  changes  are  those  ciurent  TS 
requirements  that  do  not  satisfy  or  fall 
within  any  of  the  four  criteria  specified 
in  the  Commission's  policy  statement 
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and  may  be  relocated  to  appropriate 
lioensee-cmtroUed  documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in  that 
portion  of  their  August  27, 1996, 
application  titled  "Application  of 
Selection  Criteria  to  the  H.B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2 
Technical  Specifications,  in  Enclosure  3 
of  the  submittaL  The  afiiacted  structures, 
systems  ccnnponents  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assiuned  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems  components 
or  variables  will  be  relocated  from  the 
TS  to  administratively  controlled 
documents  such  as  the  Final  Safety 
Analysis  Report  (FSAR),  the  BASES,  the 
Core  Operating  Limits  Report  (COLR), 
the  Offsite  Dose  Calculation  Manual 
(ODCM).  plant  procedures,  or  other 
licensee-controlled  documents.  Changes 
made  to  these  documents  will  be  made 
pursuant  to  10  CFR  50.59  or  other 
appropriate  control  mechanisms.  In 
addition,  the  affected  structures, 
systems,  components  or  variables  are 
addressed  in  existing  surveillance 
procedures  that  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  will 
not  impose  or  eliminate  any 
requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  fedlity.  These  more 
stringent  requirements  do  not  result  in 
operation  that  will  alter  assiunptions 
relative  to  mitigation  of  an  accident  or 
transient  event.  Hie  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems 
and  components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
current  HBR  TS  that  is  more  restrictive 
than  the  corresponding  requirement  in 
NUREG-1431  that  the  licensee  proposes 
to  retain  in  the  ITS,  they  have  provided 
an  explanation  of  why  they  have 
concluded  that  retaining  the  more 
restrictive  requirement  is  desirable  to 
ensure  safe  operation  of  the  fedlity 
because  of  specific  design  features  of  the 
plant. 

Less  restrictive  changes  are  those 
where  current  requirements  are  relaxed 
or  eliminated,  or  new  flexibility  is 
provided.  The  more  significant  "less 
restrictive"  requirements  are  justified  on 
a  case-by-case  basis.  When  requirements 
have  been  shown  to  provide  little  or  no 
safety  benefit,  their  removal  from  the  TS 
may  be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 


advancemants  and  operating 
experience,  or  (c)  resohition  of  the 
Owners  Groups'  comments  on  the 
improved  Standard  Techniol 
Specificaticms.  Generic  relaxations 
contained  in  NUREG-1431  were 
reviewed  bv  the  staff  and  found  to  be 
acceptable  because  they  are  consistent 
with  current  ticensing  practices  and 
NRC  regulations.  The  licensee's  design 
will  be  reviewed  to  determine  if  the 
specific  design  basis  and  Ucoising  basis 
are  consistent  with  the  technical  basis 
for  the  model  requir«nents  in  NUREG- 
1431  and  thus  provides  a  basis  for  these 
revised  TS  or  if  relaxation  of  the 
requirements  in  the  ctirrent  TS  is 
warranted  based  on  the  justification 
provided  by  the  licensee. 

These  administrative,  relocated,  more 
restrictive  and  less  restrictive  changes  to 
the  requirements  of  the  current  TS  do 
not  result  in  operations  that  wiU  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  to  the  changes  described 
above,  the  licensee  proposed  certain 
changes  to  the  existing  technical 
specifications  that  deviated  frtim  the 
standard  technical  specifications  in 
NUREG-1431.  The  licensee  provided  a 
justification  for  difiierences  between  the 
proposed  Improved  Technical 
Specifications  (ITS)  for  HBR  and  the 
Improved  Standard  Technical 
Specifications  (ISTS)  in  NUREG-1431. 

Section  3.4.12  in  NUREG-1431  has 
the  standard  TS  on  the  Low 
Temperature  Overpressure  Protection 
(LTOP)  System.  The  licensee  has 
performed  a  reanalysis  of 
overpressurization  events  in  Mode  4 
(hot  shutdown]  and  is  proposing  to 
revise  the  current  licensing  basis  for  this 
postulated  event.  The  reanalysis  is 
described  in  Enclosiu«  5  of  the 
licensee's  August  27, 1996  submittal 
along  with  the  proposed  TS. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  November  29, 1996,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  ptarticipate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 


consult  a  current  copy  of  10  CFR  2.714 
vfbidti  is  available  at  the  Conuniasian's 
Public  Document  Room,  the  Gefasan 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
docummt  room  located  at  the  Hartsville 
Memorial  Library,  147  West  College 
Avenue,  Hartsville,  South  Carolina 
29550.  ff  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chabman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  ixplain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  whidi  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  mthout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  spedficify 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Eac^  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  virhich  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
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petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
Or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  %vith  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Tho6«  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
preaent  evidence  and  croM-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  Intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fiwB  telephone  call  to  Western 
Union  at  l-<800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nimiber  N1023  and  the 
following  message  addressed  to  Mark 
Reinhart.  Acting  Director.  Project 
Directorate  II-l :  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  and  to  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company.  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602.  attorney 
for  the  Ucensee. 

Nontlmely  filings  of  petitions  for 
leave  to  intervene,  amended  pwtltlons. 
supplemental  petitions  and/or  requests 
for  hecuing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  27, 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW..  Washington,  DC  and  at  the 
local  public  docimient  room  located  at 
the  Hartsvllle  Memorial  Library.  147 
West  College  Avenue.  Hartsvllle,  South 
Carolina  29550. 

Dated  at  Rockville,  Maryland,  this  22Dd 
day  of  October,  1996. 
For  the  Nuclear  Regulatory  Conunlssion. 
BaitholnBew  C  Bucklajr, 
Acting  Diroctor,  Pn^ect  Dinctorata  O-l, 
Division  ofheactor  Prof9ct»—l/n.  Office  of 
Nudear  Reactar  Regulation. 

(FR  Doc  06-27692  Piled  10-28-06:  8:45  am) 


Advisory  CommlttM  on  Nucl>ir 
WmIs;  Nottos  of  MMtIng 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  86th 
meeting  on  November  12  and  13, 1996, 
Room  T-2B3.  at  11545  Rockville  Pike, 
Rockville.  Maryland.  The  date  of  this 
meetiju  was  previously  published  in 
the  Federal  Ragieler  on  Wednesday. 
December  6, 1995  (60  FR  62485). 

The  entire  meeting  will  be  open  to 
public  attendance.  The  schedule  for  this 
meeting  is  as  follows: 
Tuesday.  November  12. 1996 — 8:30 

AM.  until  6:00  P.M. 
Wednesday,  November  13,  1996—6:30 

A.M.  unUl  4.-00  P.M. 

During  this  meeting,  the  Committee 
plans  to  consider  the  following: 

A.  Planning  Session — The  ACNW  will 
conduct  a  planning  session  during 
which  the  Committee  will  discuss  the 
conduct  of  Committee  activities, 
procedures  and  operations,  and 
priorities  for  ACNW  tasks.  The  Com- 
mittee will  not  formulate  advice  for  the 
Conunlssion  during  this  session. 

B.  Preparation  of  ACNW  Reports— 
The  Committee  will  discuss  proposed 
reports,  including:  (1)  radionuclide 
transport  at  Yucca  Moimtaln.  (2) 
specification  of  a  critical  group  and 
reference  biosphere  to  be  used  in  the 
performance  assessment  for  a  nuclear 
waste  disposal  facility.  (3)  consideration 
of  coupled  processes  (thermal- 
mechanical-hydrological-chemical)  in 
the  design  of  a  high-level  waste 
repository.  (4)  time  of  compliance  in 
hl^-  and  low-level  waste  disposal.  (S) 
comments  on  selected  NRC  Strategic 
Assessment  and  Rebaselining  Decisicm 
Setting  Issue  papwrs.  (6)  shallow  land 
burials  licensed  under  the  former  10 
CFR  20.304  and  20.302  requirements, 
and  (7)  ACNW  Priority  Issues. 


C.  Meeting  with  the  Director.  NRC's 
Division  of  Waste  Management,  Office 
of  Nuclear  Materials  Safety  and 
Safeguards — The  Director  will  discuss 
items  of  current  interest  related  to  the 
Division  of  Waste  Management 
programs  including:  progress  at  the 
Yucca  Mountain  site,  the  status  of  the 
EPA  work  on  the  development  of 
revised  Yucca  Mountain  high-level 
waste  disposal  standards,  and  NRC's 
high-level  waste  regulations. 

D.  Ckymmittee  Activities/Future 
Agenda — The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
members. 

E.  MiscellaneouB— The  Committee 
will  dlsoiss  mlscellaneoiis  matters 
related  to  the  conduct  of  Committee 
activities  and  organizational  activities 
and  complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  ttmgiatmr  on 
October  8. 1996  (61  FR  52814J.  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief,  Nuclear  Waste  Branch  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  fiacilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Mr.  Major  as  to  their 
particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  die 
Chairman's  ruling  on  requests  for  the 
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opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major.  Chief.  Nuclear  Waste  Branch 
(telephone  301/415-7366).  between  8:00 
A.M.  and  5.-00  P.M.  EOT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  rep<Mts  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  October  23, 1996. 
Andrew  L.  Bales, 

Advisory  Committee  Management  Office. 
[FR  Doc.  96-27693  Filed  10-28-96;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting  Notice 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  diuing 
the  week  of  October  28, 1996. 

A  closed  meeting  will  be  held  on 
Thursday.  October  31. 1996.  at  10:00 
a.m. 

CommissicHiers.  Cotmsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
wiU  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  mattera  may  also  be  present. 

The  General  Coimsel  of  the 
.  Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  5S2b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  mattera  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  schediiled  for  Thursday. 
October  31, 1996.  at  10:00  a.m..  will  be: 

Institution  and  settlement  of 
injtmctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
infbnnatian  and  to  ascertain  what,  if 
any.  matten  have  bem  added,  deleted 
or  postpooed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 


DatML  October  24. 1996. 
JoaadiaB  G.  Kats, 
Secretary. 

[FR  Doc.  96-27809  Filed  10-2S-96;  11:13 

am] 

Huaia  coof  ane-M-M 


[Rsleaee  Na  34-378S2;  Fiio  No.  SR-C80E- 
96-47] 

Self-Regulatory  Organizations;  Ordar 
Approving  Propoaed  Rule  Change  t»y 
the  Chicago  Board  Opttona  Exchange, 
Incorporated  Relating  to  Permitting  a 
Sutiject  of  an  Exchange  Inveatlgatlon 
To  Sulmlt  a  Videotaped  Reaponae  in 
Ueu  of  or  in  Addition  to  a  Writtan 
Reeponae 

October  22. 1996. 
I.  Introduction 

On  July  10. 1996,  the  Chicago  Board 
Options  Exchange.  Incorporated 
("CBOE"  or  "Exchange")  filed  widi  the 
Securities  and  Exchange  Conunlssion 
("SEC"  or  "Commission")  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder.^ 
The  rule  change  amends  CBOE  Rules  to 
permit  the  subject  of  an  Exchange 
investigation  to  submit  a  videotaped 
presentation  to  the  Exchange's  Business 
Conduct  Committee  in  response  to 
Exchange  staff's  notice  given  purauant 
to  Rule  17.2(d). 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  Issuance  of  a 
release  (Securities  Exchange  Act  Release 
No.  37646,  September  5, 1996)  and  by 
publication  in  the  Federal  Register  (61 
FR  48181.  September  12, 1996).  No 
comments  were  received.  This  order 
approves  the  proposed  nile  change. 

n.  Description  of  the  Proposal 

The  rule  change  approved  today 
permits  the  subject  of  an  Exchange 
investigation  to  submit  a  videotaped 
presentation  to  the  Bxisiness  Conduct 
Committee  ("BOC")  in  response  to 
Exchange  stafPs  notice  given  pursuant ' 
to  Rule  17.2(d).  That  notice  describes 
the  general  nature  of  allegations  against 
a  Subject  of  the  Exchange  investigation 
("Subject"),  and  the  specific  rules  that 
appear  to  have  been  violated.  This 
videotaped  presentation  may  be 
submitted  to  the  BCC  in  lieu  of  or  in 
addition  to  submitting  a  written 
statement  as  permitted  by  Rule  17.2(d). 

Under  existing  Rulg  17.2,  if.  after 
conducting  an  investigation.  Exchange 
staff  finds  that  there  are  reasonable 


grounds  to  believe  that  a  rule  violation 
has  been  committed,  the  Exdiange  staff 
submits  a  written  report  to  the  BCC> 
Prior  to  submitting  the  rep<»t  to  the 
BOC,  the  Exchange  staff  notifies  the 
Subject  of  the  general  nature  of  the 
allegations  and  the  specific  provisions 
of  the  rules  or  regulatiims  that  appear  to 
have  been  violated. 

Pursuant  to  Rule  17.2(d),  except  when 
the  BCC  determines  that  expeditious 
action  is  required,  the  Subject  then  has 
fifteen  (15)  days  from  the  date  of  the 
Exchange  staffs  notice  to  submit  a 
written  statement  to  the  BCC  explaining 
why  no  disciplinary  action  should  be 
taken.  The  rule  change  permits  the 
Subject's  statement  to  be  made  in  a 
videotaped  format  instead  of  or  in 
addition  to  submitting  a  written 
response. 

The  Exchange  stated  that  it  decided  to 
propose  this  change  because  a  number 
of  members  have  indicated  that  they 
would  be  more  comfortable  presenting 
their  positions  orally,  rather  than 
attempting  to  draft  persuasive  response 
letters.  The  Exchange  also  stated  that  it 
believes  that  permitting  a  Subject  of  an 
investigation  to  respond  on  videotape, 
which  could  then  be  viewed  by  BCC 
members  at  their  convenience,  would  be 
beneficial  to  the  BCC  and  the  Subject. 

m.  Conclusion 

The  Commission  finds  that  the  rule 
change  is  consistent  with  the  provisions 
of  Section  6(b)(7)  of  the  Act.  The  rule 
change  is  designed  to  improve  the 
speed,  fairness,  and  efficiency  of 
disciplinary  hearings  by  providing 
Subjects  added  flexibility  to  determine 
the  format  of  statements  permitted 
under  Ride  17.2(d)  that  they  believe  will 
best  serve  their  interests,  thereby 
promoting  a  &ir  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
prop>osed  rule  change  SR-CBOE-96— 47 
be,  and  hereby  is.  approved. 

For  the  Commission,  by  the  DivisioD  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  96-27694  Filed  10-28-96;  8:45  am] 
laiMQ  oooc  aoift-oi-M 


>  15  U.S.C  78s(bHl). 
'  17  CFIt  240.ieb-«. 


»  KvfKangp  (t>ff  may  draft  and  submit  a  report  to 
the  BCX  if  it  finds  that  there  are  not  roasonabla 
grounds  to  believe  a  violation  has  been  committed; 
however,  such  a  report  is  not  required  under 
Exchange  rules. 

*  17  O^  200.3O-3(aMl2). 
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SMALL  BUSINESS  ADHNMmUTION       TRADE  AND  DEVELOPMENT  AGENCY 


[Daciaralion  of 


North  Carolina;  Daciaralion  of 
Loan  Araa  (Amandmant  f3) 

In  accordance  with  notices  from  the 
Federal  Emergency  Management 
Agency,  effective  October  18. 1996,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Chowan  and 
Davidson  Counties  in  the  State  of  North 
Carolina  as  a  disaster  area  due  to 
damage  caused  by  Hurricane  Fran 
beginning  on  September  5. 1996  and 
continuing. 

In  addition,  applications  for  economic 
{hjiU7  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Davie,  Rowan,  and  Perquimans  may  be 
fried  until  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above- 
named  counties  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  4,  1996,  and  for  loans  for 
economic  injury  the  deadline  is  June  6, 
1997. 

(Catalog  of  Federal  Oomestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  22.  1996. 
Bmiard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  96-27642  Filed  10-28-96;  8:45  am) 
MUMQCOOC  iSlS-«1-P 


Ravocatton  of  Licanaa  of  Small 
Bualnass  Inveatmant  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Order  of  the 
United  States  District  Court  for  the 
Western  District  of  Oklahoma,  dated 
September  18,  1996,  the  United  States 
Small  Business  Administration  hereby 
revokes  the  license  of  Oklahoma  Capital 
Corporation,  an  Oklahoma  corporation, 
to  function  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Company  License 
No.  06/06-0178  issued  to  Oklahoma 
Capital  Corporation  on  September  10, 
1975  and  reissued  November  20.  1978 
and  said  license  is  hereby  declared  null 
and  void  as  of  September  18.  1996. 

Dated:  October  17.  1996 
United  States  Small  Business  Administration 
Don  A.  Christenaan. 
Associate  Administrator  for  Investment 
(FR  Doc.  96-27641  Filed  10-28-96;  8:45  ami 
MLUNQCOOC  M»-01-P 


Loan  Ana  faat«|       8ES  Parformanca  Ravlaw  Board 

aqENCY:  Trade  and  Developmont 

Agency. 

action:  Notice. 


r:  Notice  is  hereby  given  of  the 
appointment  of  members  ofthe  Trade 
and  Development  Agency's  Performance 
Review  Boud. 

FOR  FURTHER  VIFORMATION  CONTACT: 
Deirdre  E.  Curley,  Assistant  Director  ibr 
Management,  Trade  and  Development 
Agency.  State  Annex — 16.  Room  309. 
Washington.  D.C.  20523-1602.  (703) 
875-4357. 

SUPPLEKKNTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5),  U.S.C.  reouine 
each  agency  to  establish,  in  accordance 
with  regulations  prescribed  by  the 
Office  of  Personnel  Management,  one  or 
more  SES  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  have  been  selected  as 
acting  members  of  the  Performance 
Review  Board  of  the  7>ade  and 
Development  Agency:  Arnold  Haiman, 
Assistant  General  Counsel  for  Ethics 
and  Administration,  Office  of  the 
General  Counsel,  Agency  for 
International  Development:  Mary  Anne 
O'Sulliv.in,  Deputy  Assistant 
Administrator.  Bureau  for  Legislative 
and  Public  Affairs.  Agency  for 
International  Development;  and 
Margaret  Thome.  Director  of  the  Office 
of  Management  Operations,  Agency  for 
International  Development. 

Dated:  October  21,  1996. 
Deirdre  E.  Curley, 

Assistant  Director  for  Management. 

(FR  Doc.  96-27623  Filed  10-28-96;  8:45  am) 

BNXMQ  COOC  SMO-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Quard 
(000  96-060] 

Agancy  Information  Collactton 
Actlvilfaa  Undar  0MB  Raviaw 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  the  U.S. 
Coast  Guard  aimounces  six  Information 
Collection  Requests  (ICR)  for  renewal 
and  one  new  ICR.  These  ICRs  include: 


1.  Boating  Accident  Report;  2. 
Certificate  of  Discherae  to  Merchant 
Mariners;  3.  Rnxnt  of  Oil  or  Hazardous 
Substance  Diadiaige;  4.  Plan  Approval 
and  Records  for  Marine  Engineering 
Systems;  5.  Benzene;  6.  Vessel 
Identification  System  (VIS):  and  7. 
Applicaticm  for  Use  of  U.S.  Coast  Guard 
Telecmnmunications  Facilities.  Before 
submitting  the  ICR  packages  to  the 
Office  of  Management  and  Budget 
iOMB).  the  U.S.  Coast  Guard  is 
soliciting  cmnments  on  specific  aspects 
of  the  collections  as  described  below. 
DATES:  Comments  must  be  received  on 
or  befwe  December  30. 1906. 
A0ORE88ES:  Comments  may  be  mailed  to 
Commandant  (G-Sn-2),  U.S.  Coast 
Guard  Headquarters,  Room  6106  (Attn: 
Barbara  Davis),  2100  Second  St.  SW, 
Washington.  DC  20593-0001.  or  may  be 
hand  delivered  to  the  same  address 
between  8:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-2326.  The  comments  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  and  copying  by 
appointment  at  the  above  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Barbara  Davis,  U.S.  Coast  Guard.  Office 
of  Information  Management,  telephone 
(202)  267-2326. 

SUPPLEMENTARY  WIFORMAT10N: 

Request  for  Coamaents 

The  U.S.  Coast  Guard  encourages 
interested  persons  to  submit  written 
views,  comments,  data,  or  argimaents. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  Notice  and  the  specific  ICR 
to  which  each  comment  applies,  and 
give  reasons  for  each  comment.  The  U.S. 
Coast  Guard  requests  that  all  comments 
and  attachments  be  submitted  in  an 
unbound  format  no  laiger  than  d^/i  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  that  is  not  practical, 
a  second  copy  of  any  bound  material  is  ' 
requested.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  post  card  or 
envelope. 

Interested  persons  can  receive  copies 
of  the  complete  ICR  by  contacting  Ms. 
Davis  where  indicated  under 
ADDRESSES. 

Information  Collection  Requests 

1 .  Title:  Boating  accident  Report. 

OA<B  No..  2115-0010. 

Summary:  The  collection  of 
information  requires  operators  of 
recreational  boats  that  are  involved  in 
an  accident  to  notify  the  nearest 
reporting  authority  of  the  accident  and 
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submit  a  casualty  or  accident  report  to 
that  authority. 

Need:  Title  46  U.S.C  6102(a)  requires 
the  establishment  of  a  uniform  marine 
casualty  reporting  system,  with 
regulations  prescribing  casualties  to  be 
reported  and  the  manner  of  reporting. 
The  statute  requires  a  State  to  compile 
and  submit  to  the  Cdast  GuArd;  reports, 
information  and  statistics  on  casualties 
that  are  reported  to  the  State. 

Repondents:  Operators  of  recreational 
boats. 

Frequency:  Cte  occasion. 

Burden  Estimate:  The  estimated 
burden  is  4.000  hours  annually. 

2.  Title:  Certificate  of  Discharge  to 
Merchant  Mariners. 

OAffl  No.:  2115-0042. 

Summary:  This  collection  of 
information  requires  a  master  or  mate  of 
a  shipping  company  to  submit 
information  on  merchant  mariners  to 
the  U.S.  Coast  Guard  that:  (1)  establishes 
their  sea  service  time;  (2)  sets  forth  their 
qualifications  for  their  original  or 
upgrading  their  existing  credentials;  and 
(3)  sets  forth  their  qualifications  for 
retirement  or  insurance  benefits. 

Need:  Under  Title  46  USC  10311.  the 
information  collected  is  used  to  show 
eligibility  for  merchant  mariners 
documents  and  to  provide  information 
to  the  Maritime  Administration  on  the 
availability  of  mariners  in  a  time  of 
National  emergency. 

Respondents:  Mastere  or  Mates  of 
Shipping  Companies  and  Merchant 
Marinere. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated 
burden  is  4,500  hours  aimually. 

Title:  Report  of  Oil  or  Hazardous 
Substance  Discharge. 

OAffl  No.;  2115-0137. 

Summary:  The  collection  of 
information  requires  any  person  in 
charge  of  a  vessel  or  an  onshore  or 
offshore  facility  to  report  to  the  National 
Response  Center,  as  soon  as  they  have 
knowledge  of,  any  discharge  of  oil  or 
hazardous  substance  by  telephone, 
radio,  telecommunication  or  a  similar 
means  of  rapid  communication. 

Need:  Title  49  CFR  171.15.  33  CFR 
153.203  and  40  CFR  264.  has  mandated 
that  the  National  Response  Center  be  the 
central  place  to  report  all  pollution 
spills  by  the  public. 

Respondents:  Persons  in  charge  of  a 
vessel  or  onshore/offshore  facility. 

Frequency:  On  occasion. 

Bujtien:  "The  estimated  burden  is 
32.832  houra  annually. 

4.  Title:  46  CFR  Subchapter  F— Plan 
Approval  and  Records  for  Marine 
Engineering  Systems. 

0MB  No.:  2115-0142. 


Suflunoiy:  The  collection  of 
information  requires  ownen  or  builden 
of  commercial  vessels  to  submit  to  the 
U.S.  Coast  Guard  for  review  and 
approval,  plans  pertaining  to  the  marine 
engineering  system  prior  to  construction 
to  ensure  that  the  vessel,  if  built  in 
accordance  with  the  plans,  will  meet  the 
regulatory  standards. 

Need:  Under  46  U.S.C.  3306. 46 
U.S.C.  8105,  and  49  CFR  1.46.  the  U.S. 
Coast  Guard  has  promulgated  safety 
regulations  for  the  marine  engineering 
systems  on  board  commercial  vessels  to 
ensure  that  safety  standards  are  met 

Respondents:  Owners  and  builders  of 
commercial  vessels. 

Frequency:  On  occasion. 

Bunien  Estimate:  llie  estimated 
burden  is  3727  hours  annually. 

5.  Title:  Benzene. 
OMB  No.;  2115-0586. 
Summary:  The  collection  of 

information  requires  owners  of  U.S. 
Coast  Guard  inspected  vessels, 
including  tank  ships  and  barges  that 
transport  benzene  (except  vessels  of 
foreign  registry)  to:  (1)  test  and  monitor 
those  vessels  for  benzene  vapor;  (2) 
provide  medical  surveillance,  training 
and  other  protective  measure  for  those 
employees  exposed  to  benzene  vapor  in 
excess  of  the  action  level:  and  (3)  keep 
records  to  show  that  they  have  met  each 
requirement. 

Need:  Under  46  U.S.C  3703  and  49 
CFR  1.46  the  Coast  Guard  is  authorized 
to  issue  regulations  dealing  with  the 
handling  and  storage  of  cargo  and  the 
protection  of  life  and  property  in  the 
marine  area. 

Respondents:  Owners  of  inspected 
vessels,  tank  ships  and  barges. 

Frequency:  As  required. 

Burden  Estimate:  The  estimated 
burden  is  59.755  hovirs  aimually. 

6.  Title:  Vessel  Identification  System 
(VIS). 

OMB  No.;  2115-0607. 

Summary:  The  collection  of 
information  requires  States  and  U.S. 
Territories,  who  wish  to  participate,  to 
provide  data  on  State  numbered  and 
titled  recreational  vessels  to  a  central 
database  known  as  the  "Vessel 
Identification  System"  (VIS)  which  is 
maintained  by  the  U.S.  Coast  Guard. 

Need:  Under  TiUe  46  U.S.C.  Chapters 
121,  123. 125  and  33  CFR.  Part  187,  the 
U.S.  Coast  Guard  has  established  a 
national  vessel  identification  system  for 
State  numbered  and  titied  vessels  to  be 
used  by  State  and  Federal  agencies  and 
local  law  enforcement. 

Respondents:  State  agencies  and  U.S. 
Territories. 

Frequency:  Daily  (automatic  computer 
driven  upload  of  data). 


Burden  Estimate:  The  estimated 
burden  is  2,057  hours  annually. 

7.  Title:  Application  Fot  Use  of  U.S. 
Coast  Guard  'Telecammunications 
Facilities. 

OMB  No.;  2115-New. 

Summary:  The  collection  of 
information  requires  respondents 
desiring  to  place  commercial  antennas 
on  Coast  Guard  facilities  to  provide 
technical  data,  on  a  four  part  form,  that 
will  be  used  to  evaluate  the 
electromagnetic  e^cts  of  these 
anteimas  an  the  environment. 

Need:  The  Telecommunications  Act 
of  1996.  Section  704(c).  directs  the 
President  or  his  designee  to  prescribe 
procedures  by  which  Federal 
departments  and  agencies  may  make 
available  property,  rights-of-way.  and 
easements  under  their  control,  on  a  {air, 
reasonable,  and  nondiscriminatory 
basis. 

Respondent:  Commercial  Mobile 
Telecommunications  Service  appbcants. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated 
burden  is  4000  hours  annually. 

Dated:  October  24, 1996. 
J.  T.  Toxzl, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 
Information  and  Technology. 
[FR  Doc  96-27702  Filed  10-28-96;  8:45  am] 
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Fadaral  Highway  Administration 

[FHWA  Docket  No.  MC-0»-4Of| 

Motor  Carrier  Regulatory  Relief  and 
Safety  Demonstration  Project 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Supplemental  notice;  request  for 
comments. 

SUMMARY:  The  FHWA  is  inviting 
comment  on  the  issue  of  Federal 
preemption  of  State  motor  carrier  laws 
or  regulations  as  they  may  relate  to  the 
proposed  Motor  Canier  Regulatory 
ReUef  and  Safety  Demonstration  Project 
(the  Project).  The  Project  itself  was 
originally  proposed,  and  comment 
thereon  sought,  by  a  notice  dated 
August  28, 1996  (61  FR  44385).  The 
Project  would  allow  motor  carriers 
operating  certain  commercial  motor 
vehicles  (CMVs)  in  interstate  commerce 
to  qualify  for  exemption  from  certain 
Federal  Motor  Carrier  Safety 
R^:ulations  (FMCSRs)  for  a  three  year 
period. 

DATES:  Written  comments  pursuant  to 
this  notice  must  be  received  on  or  before 
November  29. 1996. 
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I:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
96-40,  Room  4232.  HCC-10,  Office  of 
the  Chief  Counsel.  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington.  O.C  20590.  All 
comments  received  will  be  available  ibr 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  Federal  holidays. 
RM  RNmCR  MFORMATION  COffTACT:  K4r. 
Robert  F.  Schuitz.  Jr.,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-4009,  or  Ms.  Grace  Reidy,  Office  of 
the  Chief  Counsel,  (202)  366-0634. 
Federal  Highway  Administration,  DOT, 
400  Sevang  Street,  SW.,  Washington. 
D.C  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  e.t.,  Monday  tiirough 
Friday,  except  Federal  holidays. 
8UPPl£MENTARY  MFOMMATION:  On 
November  28, 1995,  the  President 
signed  the  National  Highway  System 
Designation  Act  (Pub.  L.  104-59, 109 
Stat.  568  (1995)(NHS  Act)).  Section  344' 
of  the  NHS  Act,  now  codified  at  49 
U.S.C  31136.  mandated  that  the  FHWA 
implement  a  pilot  program  for  motor 
carrien  operating  CMVs  with  a  gross 
vehicle  weight  rating  between  10.001 
and  26,000  poiuids  in  interstate 
commerce  to  qualify  for  exemption  from 
certain  of  the  FMCSRs  (49  CFR  Part  350 
et  seq.).  Notice  was  given  on  August  28, 
1996.  proposing  the  Motor  Carrier 
Regulatory  Relief  and  Safety 
Demonstration  Project,  and  seeking 
comment  thereon.  The  comment  period 
closed  on  September  27, 1996;  a  notice 
of  final  determination  will  be  published 
as  soon  as  practicable. 

Docket  comments  received 
concerning  the  Project  raised  the  issue 
of  the  relation  between  this  Project  and 
the  existing  motor  carrier  regulations  of 
the  States,  and  the  potential  use  of 
Federal  preemption  to  resolve  any 
conflicts  between  the  Federal  and  State 
provisions.  This  notice  solicits  further 
public  comment  upon  this  issue. 

Section  31141  of  Title  49,  United 
States  Code,  provides  the  Secretary  with 
the  authority  to  preempt  a  State  law  or 
reguiation  that  is  less  stringent  than  a 
regulation  issued  pursuant  to  49  U  S.C. 
31136.  A  State  law  or  regulation  ±at  is 
additional  to  or  more  stringent  than  a 
Federal  statute  may  also  be  preempted 
if  the  Secretary  determines  that  it  has  no 
safety  benefit,  is  incompatible  with  the 
regulations  prescribed  by  the  Secretary, 
or  that  enforcement  of  the  State  law  or 
regulation  would  cause  an  unreasonable 
burden  on  interetate  commerce. 

In  its  August  28, 1996,  notice,  the 
FHWA  stated  that  it  is  seeking  to 
implement  the  Project  in  partnership 
with  the  States.  Some  commentera  have 


asserted  that  relief  from  the  enforcement 
of  Federal  rules  will  have  little  value  to 
participating  motor  carriers  without 
relief  from  similar  State  laws  or 
regulatians.  Accordingly,  the  FHWA 
requests  comments,  particularly  from 
the  various  States,  frmn  the  hi^way 
safety  community,  and  from  the  motor 
carrier  industry,  on  the  need  for.  and  the 
extent  of,  any  Federal  preemption  of 
State  laws  to  ensure  that  the  Project  is 
effectively  and  efficiently  executed. 

As  rtreaeed  in  the  notice  of  August  28. 
1996,  notwithstanding  the  FHWA's 
preemption  authority,  it  is  FHWA's 
stated  intent  to  implement  this  Project 
in  a  cooperative  manner  with  the  States. 
This  Project  is  designed  to  minimira  the 
disruption  to  the  States  and  motor 
carrien.  and  to  facilitate  an  examination 
of  the  efiisct  of  perfonnance-besed 
standards  on  a  group  of  motor  carrien 
while  continuing  to  assure  a  hi^  level 
of  highway  safety.  With  the  cooperation 
of  FHWA's  State  partnen.  this  Project 
could  provide  data  which  will  serve  as 
the  foundation  for  a  new  regulatory 
scheme  which  advances  the  public 
safety  interests  of  the  FHWA  and  the 
States  effoctively  and  efficiently. 

(49  U.S.Q  31130  and  31141:  49  CFR  1.48) 

lasuad  on:  October  23, 1996. 
Rodney  E.  Slate, 

Federal  Highway  Administrator. 

[PR  Doc.  96-27748  Filed  1&-2&-96:  8:45  am) 


National  Highway  Trafflc  Safaty 
Admlniatratlon 

[Doctot  No.  96-110;  l«o«loe  1] 

Coaoo,  Inc.;  Racalpt  of  Applicatfon  for 
Oadslon  of  InconaaquantJai 
Noncompilanca 

Cosco,  Inc.  (Cosco),  of  Columbus, 
Indiana,  has  manufactured  and 
distributed  add-on  child  restraint 
systems  that  fail  to  conform  to  the 
requirements  of  49  CFR  571.213. 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  213."Child  Restraint 
Systems,"  and  has  filed  an  appropriate 
report  purftant  to  49  CFR  Part  573, 
"Defect  and  Noncomphanqe  Reports." 
Cosco  has  also  applieid  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  49  U.S.C  Chapter  301— 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118(a)  and  does  not  represent 
any  agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
application. 


In  FMVSS  No.  213,  Paragraph  5.2.3.2 
■tatoa  that  "each  system  surface.  •  *  • 
which  is  oontactable  by  the  dummy 
head  when  the  system  is  tested  in 
accordance  with  Section  6.1.  shall  be 
covered  with  slow  recovery,  energy 
abooifaing  material  with  the  following 
characteristics: 

"(s)  A  25  percent  compression- 
deflection  resistance  of  not  less  than  0.5 
and  not  more  than  10  pounds  per  square 
inch  when  tested  in  accordance  with 
Se.3 

"(b)  A  thickness  of  not  less  than  1/2 
inch  for  materiab  having  a  25  percent 
compression-deflection  resistance  of  not 
less  than  1.8  and  not  more  than  10 
pounds  per  square  inch  when  tested  in 
accordance  with  S6.3.  Materials  having 
a  25  percent  compressicm-deflection 
resistance  of  less  than  1.8  pounds  per 
square  inch  shall  have  a  tUckness  of  not 
less  than  3/4  inch." 

Coeco's  description  of  the 
noncompliance  follows:  Cosco  has 
determined  that  a  limited  number  of 
Grand  Explorer  booster  seats.  Cosco 
model  02-424  GDM  and  02-424-OXF 
manufactured  during  certain  weeks  of 
May/)ime,  1996.  contain  foam  in  the 
barrier  pad  that  does  not  meet  the 
reouiraments  of  FMVSS  No.  213. 

The  barrier  pad  on  a  production  unit 
of  the  Grand  Explorer  did  not  meet 
Paragraph  5.2.3.2  in  that  it  appeared  to 
be  less  dense  and  have  less 
compression-deflection  resistance  than 
required  by  the  Standard.  Cosco  has 
determined  that  7,004  noncompl)ring 
units  were  shipped  to  retailers  of 
vehicles,  2.711  units  were  returned.  The 
balance  of  4.293  units  that  have  not 
been  returned  are  presumed  to  have 
been  sold  to  consumere. 

Cosco  stated  that,  in  anticipation  of 
amendments  to  FMVSS  No.  213  adding 
new  test  dummies  and  difierent 
dynamic  test  parameters,  it  [Cosco] 
developed  a  new  booster  child  restraint 
system  known  as  the  Grand  Explorer. 
This  model  has  a  removable  shield  of 
slightly  different  design  than  the 
original  Explorer.  When  the  shield  is 
removed,  the  Grand  Explorer  serves  as 
a  belt  positioning  booster  seat. 
Production  of  the  Grand  Explorer  began 
in  January  1996. 

When  the  Grand  Explorer  with  the 
shield  was  dynamically  tested  using  the 
three  year  old  test  dummy,  the  head  of 
the  dummy  contacted  the  shield's 
surfece.  Cosco  then  specified  that  the 
foam  in  the  pad  for  the  Grand  Explorer 
comply  with  FMVSS  213  S.  5.2.3.2  (b), 
that  is  foam  having  a  25  percent 
compression-deflection  resistance  of 
between  0.5  and  1.8  pounds  per  square 
inch  with  a  thickness  of  not  less  than  3/ 
4  inch.  Cosco  specified  that  the  foam  for 
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the  seat  pad  of  the  Grandl  Explorer, 
whidi  is  not  required  to  comply  with 
this  standard,  be  of  a  less  dense 
material.  The  dimensions  of  the  seat  pad 
foam  are  very  close  to  the  dimensions  of 
the  barrier  pad  foam. 

On  June  6, 1996.  Cosco  Product 
Development  employees,  while 
evaluating  the  barrier  pad  on  a 
production  unit  of  the  Grand  Explorer, 
discovered  that  the  foam  did  not  meet 
paragraph  5.2.3.2,  in  that  it  appeared  to 
be  less  dense  and  have  less 
compression-deflection  resistance  than 
requi/ed  by  that  paragraph.  All 
shipments  of  the  Grand  Explorer  were 
immediately  suspended  and  all 
production  red-tagged  to  identify 
potentially  noncomplying  imits.  On 
June  7, 1996,  it  was  confirmed  that  some 
barrier  pads  for  two  SKU's  of  the  Grand 
Explorer  that  were  supplied  by  one 
vendor  did  not  comply  with  this  section 
of  FMVSS  213  and  that  some  of  the 
Grand  Explorere  had  been  shipped  to 
certain  retailera. 

Cosco  promptly  notified  all  retailere 
which  had  received  the  potentially 
noncomplying  product  and 
arrangements  were  made  for  their 
return.  All  returned  units  were 
inspected  and  noncomplying  units  were 
coimted  and  segregated  for  rework.  All 


affected  units  in  Cosco's  inventory  were 
red-tagged,  and  inspected  and  those 
units  with  the  noncomplying  pads  were 
reworked.  All  barrin  pads  in  inventory 
were  red-tagged,  inspected  and 
reworked  as  necessary.  The  return  and 
rework  program  was  completed  on  July 
27. 1996.  On  July  31. 1996.  Coeco 
submitted  its  final  Defisct  Information 
Report  relative  to  this  matter  which 
identified  two  SKU's  of  the  Grand 
Explorer  which  were  involved. 

Cosco  supported  its  application  for 
inconsequentiality  of  the 
noncomphance  with  the  following: 

"1.  D3mamic  test  results  measuring 
Head  Injury  Criteria  (HIC)  are  equal  for 
Grand  Explorer  units  tested  with 
noncomplying  and  complying  barrier 
foam. 

"2.  The  total  of  4.293  noncomplying 
Grand  Explorer  booster  seats  in  the 
hands  of  consumers  are  insignificant 
when  compared  to  the  total  number  of 
all  models  of  Explorera  sold  since  1990. 
A  notification  and  remedy  program 
involving  such  a  proportionately  small 
number  of  units  will  cast  doubt  on  the 
performance  and  effectiveness  of 
millions  of  proven  child  restraints  that 
have  been  iised  successfully  for  many 
yean,  potentially  resulting  in  significant 
nonuse  of  an  effective  child  restraint" 


A  detailed  discusaifm  ot  Coeco's 
arg!uments  in  support  of  this  petition 
follows: 

"In  testing  initial  prtxiuction  imits  of 
the  Grand  &qilorer  with  the  three  year 
old  diunmy  in  the  shield  configuration 
with  hairier  pad  foam  in  compliance 
with  S5.2.3.2  (b).  Coaco  obtained 
acceptable  HIC  results. 

"When  evaluating  the  effect  of  the 
subject  noncompliuice  on  motor  vehicle 
safety,  engineera  at  Coeco  were 
interested  in  determining  what 
diffierenoe,  if  any,  in  HK]  rastilts  would 
be  obtained  with  the  noncampl3ring 
foam  in  the  barrier  pad.  A  aeries  of  sled 
tests  were  performed  at  Calspon  on 
August  16, 1996,  as  requested  by  Coeco. 

"Four  sled  tests  were  performed.  For 
test  11675,  two  units  were  run  during 
the  same  test,  one  unit  with  a  complying 
barrier  foam  pad  and  one  unit  with  a 
noncomplying  barrier  foam  pad.  For  test 
ll676,  two  units,  one  complying  and 
one  noncomplying  wem  again  run,  with 
the  location  of  the  units  switched  to 
compare  any  difference  with  the 
location  of  the  child  restraint  on  the  seat 
bench.  Tests  11677  and  11678  were 
each  run  with  one  unit  with  a 
noncomplying  barrier  pad  in  the  casater 
of  the  test  bench.  The  test  results  are 
summarized  on  the  following  page: 


August  9, 1996,  Test  Plan— Calspan  Test 


Test  No. 

Test 
dummy 
(yean) 

Velocity 

Pulse 

HIC 

■  est  oescnpnon 

CR 

1167-5 

IN 

3 

WWi  Shield,  Lop  Belt  Only  1.8  Density  Foam  Paddtoig 

28.2 

Sl(t213  

673 

39.7 

1167-5 

IS 

3 

With  Shield.  I.ap  Belt  Only  1.2  Density  Foam  Paddhg 

28.2 

SW.  213  

569 

36.8 

1187-6 

2N 

3 

With  Shield.  Lop  Belt  Only  1.2  Density  Foam  Packing 

28.4 

SkL  213  

717 

42.7 

1167-6 

28 

3 

With  Shield,  (.ap  Belt  Only  1.8  Density  Foam  Paddkig 

2a4 

SW.  213  

549 

38J 

1167-7 

3 

3 

With  Shield.  Uip  Belt  Only  1.2  Density  Foam  Paddng 

28.3 

SW.  213  

856 

42^ 

1167-8 

4 

3 

WHh  Shield.  Ijp  Belt  Only  1.2  Density  Foam  Paddbig 

28.4 

SW.  213  

828 

43.1 

"When  evaluatiag  tke  results  of  tests 
11675  and  11676.  there  is  no  statistical 
difference  between  the  complying 
veraus  noncomplying  units  when  run  on 
the  same  position  on  the  test  bench  in 
the  two  tests.  The  complying  imit  in  the 
southern  position  had  a  HIC  result  of 
549,  while  the  noncomplying  unit  in  the 
same  position  had  a  HIC  result  of  569. 
The  noncomplying  unit  in  the  north 
position  had  a  HIC  result  of  717  while 
the  complying  unit  in  the  same  position 
had  a  HIC  resiilt  of  673. 

"In  tests  11677  and  11678,  the  HIC 
results  of  856  and  828,  respectively,  are 
consistent  with  and  not  statistically 
diffisrent  than  the  HIC  results  of  Cedspan 
tests  11276  and  11277,  which  were  836 
and  856,  respectively.  These  tests 
conclusively  establish  that  the 
difference  between  the  noncomplying 


and  complying  foam  in  the  barrier  pads 
of  the  Grand  Explorer  has  no 
statistically  significant  effect  on  the  key 
dynamic  measurement  of  head  injiiiy 
potential  for  child  restraints,  and  is  thus 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

"The  niunber  of  imits  of  the 
noncomplying  grand  explorer  sold  to 
consumere  is  insignificant  when  all 
circumstances  are  considered.  Since 
1990,  Cosco  has  sold  3,051.003  units  of 
the  original  Explorer.  Since  beginning 
production  in  January  1996,  C^o  has 
shipped  144,453  units  of  the  Grand 
Explorer.  The  maximum  munber  of 
Grand  Explorera  with  the  noncomplying 
barrier  pad  foam  that  could  have  been 
sold  to  consumere  is  4,293  units." 

In  conclusion,  Cosco  submits  that  a 
reasonable  evaluation  of  all  of  the  facts 


surrounding  this  noncompliance  results 
in  the  conclusion  that  no  practical 
safety  issue  exists  and  that  the  limited 
niunber  of  noncomplying  child 
restraints  in  the  hands  of  consiuners 
poses  absolutely  no  safety  risks  to  the 
public.  The  feet  that  no  actual  safety 
risks  to  the  public  exists  as  a  result  of 
this  technical  noncompliance 
establishes  conclusively  this 
noncompliance  is  inconsequential. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Cosco, 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW. 
Washington,  D.C,  20590.  It  is  requested 
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but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
appUcation  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  Gled  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Fada«l  Regiater  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  November  29.  1996. 

(49  U.S.C.  30118.  30120.  delegation  of 
authority  at  49  CFR  1.90  and  501.8) 

Issued  on:  October  23,  1996. 
L.  Robert  Shehon, 

Associate  Administrator  for  Safety 
Performance  Standards. 
|FR  Ooc.  96-27679  Filed  10-28-96;  8:45  am] 
muma  oooc  4*i»-m-# 


DEPARTMENT  OF  THE  TREASURY 

Departmental  OCncee;  Propoaed 
Cdlectiona;  Comment  Requeeta 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  two 
information  collections  that  are  due  for 
renewed  approval  by  the  Office  of 
Management  and  Budget.  The  OfBce  of 
International  Financial  Analysis  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning 
Treasury  International  Capital  Form  BL- 
2/BL-2(SA).  Custody  Liabilities  of 
Reporting  Banks,  Brokers  and  Dealers  to 
Foreigners.  Payable  in  Dollars:  and 
Treasury  International  Capital  Form 
BQ-2,  Part  1:  Liabilities  to,  and  Claims 
on.  Foreigners  of  Reporting  Bank, 
Broker  or  Dealer,  and  Part  2:  Domestic 
Customers'  Claims  on  Foreigners  Held 
by  Reporting  Banks,  Broker  or  Dealer. 
Currencies. 

DATS8:  Written  comments  should  be 
received  on  or  before  December  30,  1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gary  A.  Lee,  Manager.  Treasury 
International  Capital  Reporting  System, 
Department  of  the  Treasury,  Room  5464, 
1500  Pennsylvania  Avenue  NW, 
Washington  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Gary  A.  Lee, 
Manager,  Treasury  International  Capital 


Reporting  System,  Department  of  the 
Treasury,  Room  5464, 1500 
''ennsylvania  Avenue  NW,  Washington 
^C  20220,  (202)  622-2270. 

SUPPLEMENTARY  MFORMATION: 

Titles:  Treasury  International  Capital 
Form  BL-2/BL-2  (SA),  Custody 
Liabihties  of  Reporting  Banks,  Brokers 
and  Dealers  to  Foreigners,  Payable  in 
Dollars;  and  Treasury  International 
Capital  Form  BQ-2,  Part  1:  Liabilities  to, 
and  Claims  on.  Foreigners  of  Reporting 
Bank,  Broker  or  Dealer,  and  Part  2: 
Domestic  Customers'  Claims  on 
Foreigners  Held  by  Rep>orting  Bank, 
Broker  or  Dealer,  Payable  in  Foreign 
Currencies. 

OMB  Numbers:  1505-0018  and  1505- 
0020. 

Abstracts:  Forms  BL-2/BI^2(SA)  and 
BQ-2  are  required  by  law  (22  U.S.C. 
286f;  22  U.S.C  3103;  EO  10033;  31  CFR 
1 28)  and  are  designed  to  collect  timely 
information  on  international  portfolio 
capital  movements.  Form  BL-2  is  a 
monthly  report  (with  a  semiannual 
supplement)  that  covers  the  U.S.  dollar 
custody  Liabilities  of  banks,  other 
depository  institutions,  brokers  and 
dealers,  vi's-o-vi's  foreign  residents!  Form 
BQ-2  is  a  quarterly  report  that  covers 
the  liabilities  to  and  claims  on 
foreigners  of  banks,  brokers  and  dealers, 
and  the  custody  claims  on  foreigners  of 
banks,  brokers  and  dealers,  that  are 
payable  in  foreign  currencies.  This 
information  is  necessary  for  compiling 
the  U.S.  balance  of  payments  accounts, 
for  calculating  the  U.S.  international 
investment  position,  and  for  use  in 
formulating  U.S.  international  financial 
and  monetary  policies. 

Current  Actions:  No  changes  to 
reporting  requirements  for  either  form 
are  proposed  at  this  time. 

Type  of  Review:  Extensions. 

Affected  Public:  Business  or  other  for- 
profit. 

Form  BL-2/BL-2(SA)  (1505-0018) 

Estimated  Number  of  Respondents: 
150. 

Estimated  Average  Time  per 
Respondent:  Five  (5)  hours  per 
respondent  per  filing. 

Estimated  Total  Annual  Burden 
Hours:  9,000  hours,  based  on  twelve 
reporting  periods  per  year. 

Form  BQ-2  (1505-0020) 

Estimated  Number  of  Respondents: 
290. 

Estimated  Average  Time  per 
Respondent:  Four  (4)  hours  per 
respondent  per  filing. 

Estimated  Total  Annual  Burden 
Hours:  4,640  hours,  based  on  four 
reporting  periods  per  year. 


r 


Saqoaal  for  Conuneiili 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  requests  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  The  public  is 
invited  to  submit  written  comments 
concoming:  whether  Forms  BL-2/BL- 
2(SA)  and  BQ-2  are  necessary  for  the 
proper  performance  of  the  functions  of 
the  Office,  including  whether  the 
information  collected  has  practical  uses; 
the  accuracy  of  the  above  burden 
estimates;  ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  ways  to 
minimize  the  reporting  and/or 
recordkeeping  burdens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  collection 
of  the  data:  and  estimates  of  capital  or 
start-up  costs  of  operation,  maintenance, 
and  purchases  of  services  to  provide 
information. 

Dated:  October  23,  1996. 

Thomas  Ashbjr  McCown, 

Director,  Officer  of  International  Financial 
Analysis. 

[PR  Doc.  96-27643  Filed  10-28-96;  8:45  am] 
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DEPARTMENT  OF  TREASURY 

Cuatoma  Service 

Performance  Review  Board- 
Appointment  of  Members 

AQENCY:  U.S.  Customs  Service, 
Department  of  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  Notice  announces  the 
appointment  of  the  members  of  the 
United  States  Customs  Service 
Performance  Review  Boards  (PRB's)  in 
accordance  with  5  U.S.C.  4313(c)(4). 
The  purpose  of  the  PRB's  is  to  review 
senior  executives'  performance 
appraisals  and  make  recommendations 
regarding  performance  appraisals  and 
performance  awards. 
EFFECTIVE  DATE:  October  20,  1996. 
FOR  FURTHER  INFORMATION,  CONTACT:  Bob 
Smith,  Director,  Office  of  Personnel, 
Office  of  Human  Resources 
Management,  United  States  Customs 
Service,  Post  Office  Box  66008, 
Washington.  DC  20035;  telephone  (202) 
634-5270. 

Background 

There  are  two  (2)  PRB's  in  the  U.S. 
Customs  Service. 

Performance  Review  Board  1 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  of  senior 
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executives  rated  by  the  Commissioner  or 
Deputy  Commissioner  of  Customs.  The 
members  are: 
John  C  Dooher.  Director,  Washington 

Center,  Federal  Law  Enforcement 

Training  Center  General  Office 
John  W.  Mangels,  Associate  Director. 

Office  of  Management/CFO,  Financial 

Crimes  Enforcement  Network 
Patrick  R.  Schombach.  Chief. 

Information  Resources  Management 

Division.  U.S.  Secret  Service 
Michael  T.  Smokovich,  Deputy 

Commissioner,  Fintmcial  Management 

Service 
Jane  L.  Sullivan,  Director,  Information 

Resources  Management,  Department 

of  the  Treasury 


Performance  Review  Board  2 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  of  all  senior 
executives  except  those  rated  by  the 
Commissioner  or  Deputy  Commissioner 
of  Customs.  All  are  Assistant 
Commissioners  (rf  the  U.S.  Customs 
Service.  The  members  are: 

Assistant  Commissioners 

Walter  B.  Biondi,  Office  of 

Investigations 
Douglas  M.  Browning,  Office  of 

International  Afiairs 
Vinoette  L.  Goerl,  Office  of  Finance 
Edward  F.  Kwas,  Office  of  Information 

and  Technology 


Stuait  P.  Seidel,  Office  of  Regulations 
and  Rulings 

Deborah' J.  Spero.  Office  of  Human 
Resources  Management 

Robert  S.  Trotter,  Office  of  Field 
Operations 

Homer  J.  Williams,  Office  of  Intonal 
Affairs 

Charles  W.  Winwood,  Office  of  Strategic 
Trade 

Dated:  October  23, 1996. 
Geoi^ge  J.  Wflisfl, 
Commissioner  of  Customs. 
[PR  Doa  96-27628  Filed  10-28-96;  8:45  am) 
HUMOCOOE' 
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Corrections 


Faihral 

Vol.  61,  No.  210 
TusMlay.  October  29.  1996 


Ttw  section  of  the  FEDERAL  REGISTER 
contains  edNoilal  corrections  o(  pievtously 
published  Presidentiai.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  correctiorw  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


OEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  92 

[Doctot  Number  8ATD-46-004] 
Removal  of  Salactad  Ragulations 

Correction 

In  rule  document  96-24664  beginning 
on  page  51349  in  the  issue  of 
Wednesday,  October  2,  1996,  make  the 
following  correction: 

PART  02— {CORRECTED] 

On  page  51350,  in  the  third  column, 
in  amendatory  instruction  2.  to  part  92, 
in  the  fifth  and  sixth  lines,  "Science  and 
Technology's"  should  read  "Science 
and  Technology  Division's". 

aajjNQ  COM  laos-ei-o 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commlaaion 

[Dodwt  No.  QT97-9-O0OI 

Nonhwaat  Pfpallna  Corporation;  Notica 
of  Propoaad  Changaa  In  FERC  Qaa 
Tariff 

Correction 

In  notice  document  96-26545 
appearing  on  page  54183  in  the  issue  of 
Thursday,  October  17, 1996  make  the 
following  correction: 

In  the  second  coliunn,  the  docket 
heading  should  read  as  set  forth  above. 
aajjNQ  ooof  iiss-«i-o 


FEDERAL  TRADE  COMMISSION 

16  CFR  Parta  306  and  460 

Dabt  Collactlon  Improvamant  Act  of 
1906 

Correction 

In  rule  doomient  96-26495  beginning 
on  page  54548  in  the  issue  of  Monday, 
October  21, 1996.  make  the  following 
corrections: 

1306.1    [Corrvcted] 

1.  On  page  54549,  in  the  second 
column,  in  §  306.1,  in  the  third  line, 
insert  ")"  after  "chapter". 

S  460.1    [Conaelwl] 

2.  On  page  54549,  in  the  third 
column,  in  §460.1,  in  the  first  line  at 
the  top,  insert  ")"  after  "chapter". 

aiUJNO  COOC  1HS-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Managamant 
P(MhO^)»-2822-00>F2f4] 

Eighth  Straat  Fir*  In  Ada  County,  ID; 
Emargancy  Ctoaura 

Correction 

In  notice  document  96-25565 
beginning  on  page  52457  in  the  issue  of 
Monday,  Octc^r  7, 1996  make  the 
following  correction: 

On  page  52458,  in  the  first  column, 
imder  EFFECTIVE  DATE,  in  the  last  line 
"1988"  should  read  "1998". 

lauNQoooc  isas-oi-o 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  274a 
(INS  No.  173»^ 
RIN1115-AE21 

Employer  Sanctiona  Modlflcatlona; 
Warning  Noticea;  Qeneration  of  Blank 
Employment  EligMIKy  Vertflcation 
Forma  (Forma  1-0) 

Correction 

In  rule  document  96-25659  beginning 
on  page  52235  in  the  issue  of  Monday, 
October  7,  1996  make  the  following 
correction: 

On  page  52235,  in  the  first  column,  in 
the  DATES  section,  in  the  last  line 
"November  6,  1996"  is  corrected  to  read 
"December  6,  1996". 

aiLUNacooc  ims-oi-o 


Tuesday 
October  29,  1996 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  63 

Aerospace  Manufacturing  and  Rework 
Facilities;  National  Emissions  Standards; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

[AO-FRL-a«a»-1] 

Rm208O-AO66 

Natkmai  Emisaion  Standards  for 
Haiardoua  Air  PoHutanta  and  Control 
Tachnlquaa  Quidallna  Document; 
Aaroapaca  Manufacturing  and  Rawortt 
FacUniaa 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Proposed  amendments  to  final 
rule  and  release  of  draft  contiol 
techniques  guideline  (CTG)  dociunent 
for  public  review. 

SUMMARY:  This  action  proposes  several 
amendments  to  the  national  emission 
standanls  for  hazardous  air  pollutants 
(NESHAP)  for  aerospace  manufacturing 
and  rework  facilities  promulgated  in  the 
Federal  Register  on  September  1. 1995 
(60  PR  45948).  This  action  proposes 
corrections  to  several  references  in  the 
rule;  revisions  and  additions  to 
definitions;  clarification  of  the 
applicability  of  the  cleaning  operations 
standards:  clarification  of  the 
applicability  of  the  rule  to  space 
vehicles;  addition  of  standards  for  Type 
I  chemical  milling  maskants:  revision  of 
standards  for  new  and  existing  sources 
using  dry  particulate  filters  to  control 
emissions  from  topcoat  and  primer 
application  and  depainting  operations: 
addition  of  a  test  method  for 
determining  the  filtration  efficiency  of 
dry  particulate  filters:  addition  of  an 
exemption  for  certain  water-reducible 
coatings;  addition  of  an  essential  use 
exemption  for  cleaning  solvents; 
clarification  of  compliance  dates: 
clarification  of  the  applicability  of  new 
source  MACT  to  spray  booth  standards; 
clarification  of  the  requirements  for  new 
and  existing  primer  and  topcoat 
application  operations:  clarification  of 
monitoring  requirements  for  dry 
particulate  filter  usage:  addition  of 
appendix  A  to  this  subpart  containing 
definitions  for  specialty  coatings:  and 
addition  of  a  cross  reference  to 
requirements  in  the  General  Provisions 
in  subpart  A  of  part  63. 

In  addition,  today's  document 
announces  the  availability  of  a  draft 
CTG  document  for  control  of  volatile 
organic  compound  (VOC)  emissions 
from  aerospace  manufacturing  and 
rework  facilities  for  public  review  and 
comment.  This  document  has  been 
prepared  to  assist  States  in  analyzing 
and  determining  reasonably  available 
control  technology  (RACT)  for 


stationary  sources  of  VOC  emissions 
located  within  otcme  nationsl  ambient 
air  quality  standard  nonattainmeot 
areas. 

DATES:  Comments.  Comments  on  these 
proposed  changes  and  on  the  CTG  must 
be  received  on  or  before  December  30, 
1996. 

ADOncsBCB.  Comments.  Interested 
parties  may  submit  written  amunents 
(in  duplicate,  if  possible)  on  the 
proposed  changes  to  the  NESHAP  to: 
Air  and  Radiation  Docket  and 
information  Center  (6102),  (LE-131), 
Attention,  Docket  No.  A-92^20.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Conunents  on  the  proposed  changes  to 
the  NESHAP  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  a-and-r- 
docketOepamail.epa.gov.  Submit 
comments  regarding  the  draft  CTG  to 
Mr.  James  Szykman,  Policy  Planning 
and  Standards  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  will  also  be 
acceptea  on  diskette  in  WordPerfect  5.1 
or  ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
the  docket  number  A-92-20.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  may  be  filed 
onUne  at  many  Federal  Depository 
Libraries. 

Docket.  Docket  No.  A-92-20, 
containing  the  prop)osed  regulatory  text, 
proposed  Method  319,  and  other 
materials  related  to  this  rulemaking 
used  in  developing  the  NESHAP,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  to  noon,  and 
from  1  and  3  p.m.,  Monday  through 
Friday,  at  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall.  Room  M-1500.  401  M 
Street.  SW.,  Washington,  IX  20460: 
telephone  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying.  The 
docket  for  the  Q^  >>  available  for 
public  inspection  and  copying  at  the 
Office  of  Air  Quality  Plaiining  and 
Standards,  Research  Triangle  Park.  NC 
27711. 

Control  Technjqnes  GuideUae 

Copies  of  the  draft  CTG  may  be 
obtained  from  the  U.S.  EPA  Library 
(MD-35).  Research  Triangle  Park,  NC 
27711:  telephone  (919)  541-2777. 

The  proposed  amendments,  proposed 
Method  319.  and  CTG  also  are  available 


on  the  Technology  Transfer  Network 
(TTN),  one  of  EPA's  electrcmic  bulletin 
boards.  The  service  is  bee,  except  for 
the  cost  of  a  phone  call.  Dial  (919)  541- 
5742  with  a  modem  of  up  14.400  baud 
per  second  (BPS)  If  more  information  on 
the  TTN  is  needed,  call  the  HELP  line 
at  (919) 541-5384. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards  or 
the  CTG,  contact  Mr.  James  Szykman, 
Policy  Planning  and  Standards  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephcHie  (919)  541-2452. 

SUPPLEMENTARY  MFORMAT10N: 

Regulated  Entities. 

Entities  potentially  regulated  by  this 
action  are  owners  or  operators  of 
facilities  that  are  engaged,  either  in  part 
or  in  whole,  in  the  manuCacturing  or 
rework  of  conunercial,  dvil,  or  miUtary 
aerospace  vehicles  or  components  and 
that  are  major  sources  as  defined  in 
§63.2.  Regulated  categories  include: 


Category 


Industry 


Fedsrai  Gov- 
ernment 


Examples  o(  regulatod  entities 


FadMiee  wtiich  are  major 
sources  of  hazardous  air 
polutants  artd  manufacture, 
rework,  or  repair  aircrafi 
suctias  airptanes,  heli- 
coplsrs,  missiles,  rockets, 
and  space  vehicles. 

Federal  facilities  wliich  are 
maior  sources  of  hazardous 
air  poDutants  arxf  marxjfac- 
ture.  rework,  or  repeir  air- 
craft such  as  airplanes,  heli- 
copters, missiles,  rockets, 
and  space  vehicles. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  EPA  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  [company,  business, 
organization,  etc.]  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §  63.741  of 
the  NESHAP  for  aerospace 
manufacturing  and  rework  facilities 
promulgated  in  the  Federal  Register  on 
September  1,  1995  (60  FR  45948). 

'The  information  presented  below  is 
organized  as  follows: 

I.  Background 

n.  Summary  of  and  Rationale  for  Rule 
Changes 

A.  Corrections  to  References 

B.  Definitions 

C  Qeanins  Operations 

D.  Applicutility  to  Space  Vehicles 

B.  Standards  for  Type  I  Maskants 
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F.  Test  Method  fat  Determining  Filtration 
Efficiency 

G.  Standards  for  Dry  Particulate  Filters 
H.  Exemption  for  Waterfoome  Coatings 
I.  Essential  Use  Exemption  ibr  Cleaning 

Solvents 
).  Compliance  Dates 
K.  Requirements  for  New  Affected  Sources 

(Spray  Booths) 
L  Requirements  for  New  and  Existing 

Primer  and  Topcoat  Application 

Operations 
M.  Monitoring  Requirements  for  Dry 

Particulate  Filter  Usage 
N.  Depainting  Operations 
O.  Applicability  of  General  Provisions 
m.  Control  Techniques  Guideline 
FV.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 
C  Executive  Order  12866 

D.  Regulatory  Flexibility  Act 

Table  1  .—Summary  of  Subpart 


E.  Regulatory  Review 

F.  Unfunded  Mandates  Act 

I.  Background 

National  emission  standards  for 
hazardous  air  pollutants  for  aerospace 
manufactvuing  and  rework  facilities 
were  proposed  in  the  Federal  Register 
on  June  6, 1994  (60  FR  29216).  Public 
comments  were  received  regarding  the 
standards  and  the  final  NESHAP  was 
promulgated  in  the  Federal  Registo-  on 
September  1, 1995  (60  FR  45948).  This 
action  proposes  to  amend  §§63.741, 
63.742,  63.743.  63.744,  63.745.  63.746, 
63.747,  63.749.  63.750,  63.751,  63.752 
and  63.753  of  subpart  GG  of  40  CFR  part 
63.  These  sections  deal  with 
applicability,  definitions,  general 
standards,  cleaning  operations,  topcoat 

GG  OF  40  CFR  Part  63— National  Emission  Standards  for  Aerospace 

MANUFACTURING  AND  REWORK  FACILITIES 


and  primer  application  op«atioiis,~ 
depainting  operations,  chemical  milling 
maskant  applicatitm  operations, 
compliance  dates  and  determinations, 
test  methods  and  procedures, 
monitoring  requirements,  recordkeeping 
requirements,  and  reporting 
requirements. 

n.  Summary  of  and  Rationale  for 
Proposed  Rule  Qianges 

Table  1,  Siunmary  of  Subpart  GG  of 
40  CFR  Part  63— National  Emission 
Standards  for  Aerospace  Manufacturing 
and  Rework  Facilities,  was  included  as 
part  of  the  preamble  when  the  final  rule 
was  published  in  the  Federal  Register. 
Because  of  the  many  proposed 
corrections,  revisions,  and  additions  to 
the  final  rule  reflected  in  this  notice. 


Affected  source 


Aerospace  Facilities 


Al  Atlected  Sources 


Requirement 


Applicatiility:  General  Informatmn 

Estimated  Number  of  Facilities  ... 

Permit  Requirements  

Standards ^ 


Description 


Compliance  Dates 


Cleaning  Operations 


Test  Methods  and  Procedures 

Monitoring  Requirements 

Recordkeeping  Requirements 
Reporting  Requirements  

Standards 


Test  Methods  arxi  Procedures 

Monitoring  Requirements 

Recordkeeping  Requirements  ., 


This  rule  applies  to  facilities  engaged  in  original  equipment  manufacture 
and/or  rework  of  aerospace  vehkdes  components  and  assemblies  and 
that  are  major  sources  as  defined  in  40  CFR  part  63.  Specific  oper- 
ations are  covered  by  the  rule.  (63.741) 

Over  2,800  facilities  are  expected  to  be  affected  by  the  rule.  Appbcabte 
SIC  codes  indude  3720,  3721,  3724,  3728.  3760.  3761.  3764  3765 
and  4581 . 

Major  sources  required  to  obtain  operating  pemiit  in  State  ¥»»here  facility 
IS  located  accordmg  to  procedures  in  40  CFR  part  70  and  ttipiicable 
State  regulations.  (63.741(d)) 

1.  Comply  with  §63.4  through  §63.6  of  the  General  Provisions  of  40 
CFR  part  63,  subpart  A,  except  as  provkled  in  Table  3.'  (63.743(a)) 

2.  SiAmit  a  startup,  shuldowffi,  and  maflunction  plan,  except  for  new 
sources  or  filter  systems  operated  per  manufacturer's  instructions 
(63.743(b)) 

3.  Obtain  approval  to  use  control  device  not  listed  in  this  suboart 
(63.743(c))  ^^^ 

4.  Wastes  subject  to  RCRA  are  exempt  from  the  requirenwits  of  this 
subpart.  (63.741(e)) 

As  provided  for  in  the  General  Proviskxis,  within  3  years  after  the  effec- 
tive date  for  existing  sources  and  no  later  than  the  standards'  effective 
date  or  upon  startup,  as  appropriate,  for  new  and  reconstnxted 
sources.  (63.749(a)) 

See  individual  affected  sources.  Also,  comply  with  §63.7  of  the  General 

Proviskx«.  (63.749  &  63.750) 
See  individual  affected  sources.  Also,  generally  same  as  in  §63.8  (0  and 

(g)  of  the  General  Provisions.  (63.751  (e)  and  (f)) 
Comply    with    certain    parts    of    §63.10    of   the    General    Proviskxis 

(63.752(a)) 

1.  See  indivkkjal  affected  sources.  Comply  with  certain  parts  of  §63.9 
and  §63.10  of  tfie  General  Proviskjns,  except  as  specified  m  ). 

2.  Operating  permit  applicatk>n  can  be  used  for  initial  notification. 
(63.753(a)(2)) 

Housekeeping  measures  specified  for  all  cleaning  operations  at  a  facility 
subject  to  this  subpart,  except  as  provided  in  Table  4.  Measures  ad- 
dress placing  clearing  solvent  laden  ctoth  or  paper  in  ctosed  contain- 
ers, storing  fresh  and  used  cleaning  solvent  in  ctosed  containers,  and 
minimizing  spills  during  handling  and  transfer.  (63.744(a)) 

See  individual  affected  sources. 

See  indivkJual  affected  sources. 

The  naipe  and  vapor  pressure  of  each  cleaning  solvent,  and  supporting 
documentation.  (63.752(b)(1)) 
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K^ANUFACTURrNQ  AND  REWORK  FACtLiTiES— Continued 


Aftoctad  aourc« 


Hand-M/Ipe  Cleaning  Operations 


Spray  Gun  Claanmg 


Requiremeni 


Staretardi 


Test  Methods  and  Procedures 


Moraloring  Requirements 

Recordkeeping  Requirements 


Reporting  RequMwnents 


Flush  Cleaning 


Primer  and  Topcoat  Application 
Operations. 


Standards 

Test  Msthodt  and  Procedures 

l>toiilor1ng  Reqiw  ementa  

Recordkeeping  Requramsrts 

Reporting  Requirements  


StwidardB 

Test  Methods  VKJ  Procedures 

MonHoring  Requirements 

Recordkeeping  Requirements 
Reporting  Reqisrements  

Standerds  


Description 


1.  Except  tor  spray  gun  and  lush  deaning.  sN  HAP  or  VOC  hand-wipe 
cleaning  sotvsrts  must  meet  s  oonposition  requiramsnt.  have  a  vapor 
pressure  Isss  than  or  equal  to  45  mm  Hg  at  20*C,  or  meet  ttw  require- 
ments spectAedin  an  alternative  complanca  plan  administered  l)y  the 
permidino  suttwrity  and  approved  under  Sacion  112(1)  of  the  Clean  Air 
Act  (63.744(b)) 

2.  List  of  deaning  operations  exempt  from  ooitpostton  and  vapor  pres- 
sure requirsmants.  (63.744(e)) 

1 .  ComposMton  dalarminalton  through  manufacturer's  data.  (63.750(a)) 

2.  Vapor  pressure  dataimination  through  ratKJiy  available  souces  if  sirv 
gie  component;  ASTM  E  260-85  and  composis  vapor  prassurs  deter- 
minalton  procadurs  tor  multiple  component  solvants.  (63.750(b)) 

None. 

1.  H  complying  wNh  composition  requirements,  nams,  data/catoulalions. 
and  wmual  volumas.  (63.752(b)(2)) 

2.  If  complying  with  vapor  praesure  limit,  the  name,  vapor  pressure,  data/ 
calculalions/lsst  resuRs.  and  monthly  volumes.  (63.752(b)(3)) 

3.  For  noncomplant  cleaning  solvents  used  in  exempt  operations,  month- 
ly volumes  by  opertfon.  and  mastsr  ist  of  processes.  (63.752(b)(4)) 

Semiannual 

1.  Noncompient  cleaning  solvent  usage.  (63.753(b)(1)ri)) 

2.  New  cleaning  soMnis  and  vapor  pressure  or  compositen. 
(63.753(b)(1)(l)) 

3.  Statement  certMying  everything  ie  In  compience.  (63.753(b)(1)(v)) 

1.  Use  one  of  tour  specWed  lechniquas  or  an  aquivalenL  (63.744(c)) 

2.  For  endoeed  spray  gun  cleaners,  repair  as  soon  as  practicable,  but 
within  15  days.  (63.744(c)(1)<l)) 

None. 

Visual  inspection  tor  leaks  at  least  onca  per  month.  (63.751(a)) 

Record  al  leeks.  Indudkig  source  ideniflcation  and  dales  leeks  found 

wvj  repaired.  (63.752(b)(5)) 
Samlannml 

1 .  Noncompient  jpray  gun  cleaning  method  used.  (63.753(b)(l)rM)) 

2.  Leaks  Of  enctosad  spray  gun  dsanen  not  repaired  within  15  days  of 
delectton.  (83.753(b)(1)(iv)) 

3.  Statement  certifying  everything  is  m  compianca.  (63.753(b)(l)(v)) 
Operating  procedures  spedfy  emptying  into  enctoead  container,  cdeo- 

lion  system,  or  equivalenL  (63.744(d)) 
None. 
None. 
None. 

SemimniMl 

Statement  certifying  everytiing  is  in  compliance.  (63.753(b)(1)(v)) 
Minimize  spi«s  during  hwxling  and  transfer.  (63.745(b)) 

UncomroMed  Prirrmn 

1.  Orgwiic  HAP  content  limit  350  gfl  (2.9  to/gal)  (less  water)  as  applied. 
(63.745(c)(1)) 

2.  VOC  content  Nn*  350  git  (2.9  t^gsO  (less  water  and  exempt  solvents) 
as  appisd.  (63.745(c)(2)) 

3.  Achieve  compianca  throui^:  (1)  use  coatings  betow  content  limits,  or 
(2)  use  monthly  voksne  weighted  averaging  to  meet  content  limits. 
(63.74S(e))  

4.  Organic  HAP  content  Hmit  420  qI\  (3.5  t)/gaO(less  water)  as  appled. 
(63.745(c)(3)) 

5.  VOC  content  Imifc  420  g/l  (3.5  tVgpQ  (less  water  and  exempt  sol- 
vents). (63.745(c)(4)). 

6.  Achieve  compiarKa  as  in  3.  above.  (63.745(e)) 
Comntad  Ptwnan  and  Topcoats 

7.  If  control  system  is  used,  must  be  designed  to  capture  and  control  an 
emissions  from  Iw  applcatton  upeialton  artd  must  achieve  an  overall 
conM  eMdency  of  at  least  81%.  (63.745(d)) 

AM  Prunan  and  Topcoats 

8.  Spadlc  applration  techniques  must  be  uaed.  If  aNemative  is  sought, 
can  only  be  ueed  if  emissions  are  less  than  or  equal  to  HVLP  or  elec- 
iroetatic  spray  appicalon  lechniquas.  (63.745(f)(1)) 

9.  Al  applcatton  equipment  must  be  operated  aocoitfng  to  manufactur- 
er**  specMcattons,  company  procedures,  or  tocaly  speciAed  operating 
procedures.  (63.745<fH2)) 
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MANUFACTURING  AND  REWORK  Faciuties— Continued 


Affected  source 


Requirement 


Perfomiance  Test  Pertods  and 
Tests. 


Test  Methods  and  Procedures  .... 


Monitoring  Requirentents 


Recordkeeping  Requirements 


Reporting  Requirements 


Description 


10.  Exemptions  from  hto.  8  above  provided  for  in  cert^  slualtans. 
(e3.745(f)(3))  -»»«». 

11.  Operating  requiraments  lor  the  appicalton  of  primers  or  topcoats  that 
contain  inorganic  HAP,  todudng  oonlrol  wMh  eithar  ptvlcUMs  Iters  or 
watenwash,  and  shutdown  if  operated  outskte  manufacturers  apecMed 
limits.  (63.745(g)  (1 )  through  (3))  -p— -~ 

12.  Exemptions  from  Ho.  11  providsd  for  certain  ^ipicaBoii  operattons. 

1.  For  "compianr  coatings:  each  30<lay  pertod.  For  "aver^jed'  coat- 
ings: each  30-day  period.  For  "controled"  coetir^.  noncwbon 
adsorber  three  l-hour  runs.  For  "controled"  coalngs.  carbon 
adsorber  each  roling  material  balance  period.  (63.749(dMi)) 

2.  Initial  pertonnance  test  fry  al  control  devices  to  demonsfrate  con^i- 
ance  with  overal  control  efficiency  requiremenL  (63.749(e)(2)) 

1.  Organic  HAP  level  detemiinatton  prbcedures.  (63.750  (c)  wid  (d)) 

2.  VOC  level  detennination  procedures.  (63.750  (e)  and  (f)) 

3.  Overall  control  efficiency  of  carbon  adsorber  system  detenniiied  using 
provided  procedures:  tor  other  confrol  devices,  detemrine  ct^Hura  effi- 
ciency and  desfruclon  efficiency.  For  capture  efficiency,  use  Procedure 
T  in  Appendbc  B  to  40  CFR  52.741  for  total  endoeures  and  40  CFR 
52.741  (a)(4)(IIO  procedures  tor  al  other  enclosures.  (63.750  (g)  and 
(h)) 

4.  For  alternative  applcatton  methods,  first  detenmine  enassion  levels  for 
initial  SOKlay  period  or  five  aircraft  using  only  HVLP  or  electrostatic,  or 
a  time  period  specHied  by  the  permitting  agency.  Then  use  altomative 
applcation  msttiod  tor  period  of  time  necessary  to  coat  equivaient 
amount  of  parts  with  same  coalngs.  Altemalive  applcation  method 
may  be  ueed  when  emisstons  generated  during  the  test  psriod  are  less 
than  or  equal  to  the  emissions  generated  during  the  initial  30-dBy  pe- 
riod or  five  afrcrerfL  Dried  flm  thickness  must  be  within  spedficatton  for 
initial  30-day  period  or  five  aircrall  as  demonstrated  under  actual  pro- 
ductton  oondWons.  (63.750(1)) 

1.  Temperature  sensors  with  continuous  recorders  for  incinerators,  and 
instal,  caltorate,  maintain,  and  operate  temperetture  monitors  acconfing 
to  manufacturer's  specifications.  Use  OEMS  as  an  altemative 
(63.751(b)) 

2.  Continuously  monitor  pressure  drop  across  filer  read  and  record 
pressure  drop  or  water  flow  rate  through  watenvash  once  per  shift 
(63.751(c)) 

1.  Name  and  VOC  content  for  al  primers  and  topcoats.  If  coating  con- 
tains exempt  solvents,  calculato  total  HAP  content  (63.752(c)(1)) 

2.  For  "compianr  coatings,  organic  HAP  and  VOC  contents  as  applied, 
data/catoulations  or  Method  24  used  to  determine  them,  and  monthly 
usage.  (63.752(c)(2)) 

3.  For  "low-HAPA/OC"  primers,  annual  purchase  reconis.  and  data/cal- 
culations or  Method  24  used  to  determine  H.  (63.7S2(c)(3)) 

4.  For  "averaged"  coatings,  monthly  values  of  VOC  content  (H.  and  GJ. 
and  data/cdcuiations  or  Method  24  used  to  calculate  H.  and  G. 
(63.752(c)(4)) 

5.  For  "confroHecT  coatings  (incinerator),  overall  control  efficiency  and  in- 
cinerator temperature(s).  (63.752(c)(5)) 

6.  For  "controle<r  coattngs  (carbon  adsorber),  overal  control  efficiency 
and  length  of  roling  period  and  all  supporting  dataA»lculations 
(63.752(c)(6)) 

7.  Pressure  drop  across  filler  or  «vater  flow  rate  through  waterwash  once 
per  shift,  and  aoceptabte  Imits.  (63.Z52(d)  (1)  through  (3)) 

Ssmiannua/ 

1.  Al  instances  where  organic  HAPA/OC  limits  were  exceeded. 
(63.753(c)(1)  (0  and  m 

2.  Control  device  exceedances  (out-of-complance).  (63.753(c)(1)  0"). 
(iv),  and  (v)) 

3.  Periods  when  operation  not  immedntely  shut  down  due  to  pressure 
drop  or  water  flow  rate  being  outeide  Imits.  (63.753(c)(1)(vO) 

4.  Statement  certifying  everything  is  in  complance.  (63.753(c)(viO) 
Annual 

5.  Number  of  tintes  the  pressure  drop  or  water  flow  rate  Imils  were  ex- 
ceeded. (63.753(c)(2)) 
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Manufacturing  and  Rework  FAOLmES— Continued 


Aflectad  source 


DepainHng  Operations 


RaquirafTwnt 


AppHcabilly 


Standards 


Performance  Test  Pertods  and 
Tests. 


Test  Methods  and  Procedures 


MonMoring  Requirements 


Recordkeeping  Requirements 


Reporting  Requiremealr-«v. 


Deacrlptton 


Applies  to  the  outer  surtaoe  o(  aeroapace  veNdaa.  Does  not  apply  to 
or  unils  normaVy  removed.  Fuaslage,  wings,  and  staislizers  al- 
oovered.    Radomaa,    parts   normaly   ramowed   are   exempt 
(63.746(a)) 

1 .  Unless  exempted,  no  organic  HAP  are  to  be  emitted  from  chemical 
strippers  or  aoAaners.  (63.746(b)(1)) 

2.  iMMmize  inorganic  HAP  emissions  during  periods  of  nonchemicai 
based  equipment  n<rtlunclioa  (63.746(b)(2)) 

3.  Use  o(  organic  HAP  matarial(s)  tor  spot  stripping  and  dacal  removal 
Imftad  to  190  pounds  par  aircraft  per  year  tor  oonwnarcial  aircraft  and 
366  pounds  per  tfrcraft  par  year  tor  miliary  aircraft.  (63.746(b)(3)) 

4.  Operating  requiremarts  for  dapainling  operabona  generating  airborne 
inorgw*:  HAP.  induing  control  with  particulate  Mtars  or  walenwash 
systsma.  Mechanical  wid  hand  sandtog  are  exenpL  (63.746(b)(4)  and 
(b)(5)) 

5.  Nonaxempt  organic  HAP  emieeions  controtod  at  81%  efficiency  for 
systems  Instated  before  effective  date.  For  newer  system,  cortrol  at 
95%.  (63.746(c)) 

1 .  For  demonstrating  no  organic  HAP  emissions:  each  24-hour  parted. 
(63.749(0(1)) 

2.  For  spot  stripping  and  dacal  removal  usage  Nmils:  each  calendar  year. 
(63.749(t)(1)) 

3.  Initial  performance  test  for  all  control  devices  to  demonstrate  compfi- 
snoe  with  overal  cor«rol  efficiency  requiremenL  (63.749(f)(1).  (f)(2), 
and  (f)(3)) 

1.  Procedures  provided  lor  determining  pounds  of  organic  HAP  mate- 
tm»)  used  for  alrcra|L  (63.750(i)) 

2.  Ovarii  control  efRdency  of  carbon  adsorber  system  determined  using 
specified  procedures;  for  other  control  devicee.  determine  capture  effi- 
ciency and  dastoucilon  efldency.  For  capture  efRdency.  use  Procedure 
T  In  Appendbi  B  to  40  CFR  52.741  for  total  endoeures  and  40  CFR 
52.74  l(a)(4)(]iO  prooaduree  for  ail  other  endoeures.  (63.750(g)  and  (h)) 

Cordnuously  moNltai  preasure  drop  acroas  HNar  read  and  record  pres- 
sure drop  or  water  ftow  rato  through  watanvash  once  per  shift. 
(63.751(d)) 

1 .  Name  and  monthly  usage  (weigtit)  of  aN  organic  HAP  materiai(8)  used 
In  chemical  strippers.  (63.752(e)(1)) 

2.  For  oontfoMed  chemical  strippers  (carbon  adsorber),  overal  control  effi- 
ciency and  length  of  roMng  period  and  al  supporting  data/calculations. 
(63.752(e)(2)) 

3.  For  controNed  chemical  strippers  (other  cortrd  devices),  overall  contrd 
efficiency  and  supporting  documentation.  (63.7S2(e)(3)) 

4.  List  of  parta/aseembSes  normaly  removed.  (63.752(e)(4)) 

5.  For  nonchemicai  based  equlprnent.  name  and  type,  and  malfunction 
Information  Indudtog  datee.  deacripbon.  and  aftamative  methods  used. 
(63.752(e)(5)) 

6.  For  spot  stripping  and  dacal  removal,  annual  volume  used,  annual  av- 
erage volume  per  aircraft,  and  al  data/Calndattons  used  to  calculata 
volume  per  aircraft.  (63.752(e)(6)) 

7.  Preeaure  drop  acroas  tttar  or  water  How  rate  through  watanvash  onoe 
per  shift  and  acceplabie  Nrntta.  (63.752(e)(7)) 

Sarntannua/ 

1 .  24-hour  periods  whsre  organic  HAP  were  emitted  from  depainting  op- 
erationa  in  violation  of  rule.  (63.753(d)(1)(i)) 

2.  New  and  retormulaled  chemical  strippers  and  HAP  contents. 
(63.753(d)(1KiO.(ii).and(lv)) 

3.  New  non<hemic^  baaed  departing  techniques.  (63.753(d)(l)(v)) 

4.  Malfuwtion  infonnation  on  norvchemical  baaed  techniquas  including 
dates,  daealpbon.  and  alternative  methods  uaad.  (63.753(d)(l)(vi)) 

5.  Periods  whan  operation  not  ImmadMaly  shut  down  due  to  preasure 
drop  or  water  low  rate  being  outside  Kmtts.  (63.753(d)(1Mvii)) 

List  of  nawMtooonHnuad  aircraft  models  and.  for  new  models,  list  of 
parts  normaly  removed  for  depairting.  (63.753<d)(1)(viO) 
Orgwiic  HAP  contrd  device  exoeedanoaa.  (63.753(d)(3)) 
Statement  certifying  everything  ie  in  oomptanoe.  (63.753(d)(1)(lx)) 

Annua/ 

9.  Exoeedances  of  average  annual  volume  Hmfta  tor  spot  stripping  and 
dacal  removal.  (63.753(d)(2)(l)) 
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Affected  source 


Requirement 


Applicability 
Standards  ... 


Performance  Test   Periods  and 
Tests. 


Waste  Handling  and  Storage  Op- 
erations. 


Test  Methods  and  Procedures 


Monitoring  Requirements 

Recordkeeping  Requirements 
Reporting  Requirements  


Description 


Standards 


Test  Methods  and  Procedures 

Monitoring  Requirements 

Recordkeeping  Requirements . 
Reporting  Requirements  


10.  Number  of  times  the  pressure  drop  or  water  flow  rato  iin«s  were  ex- 
ceeded. (63.753(d)(2)rii)) 

Applies  only  to  chemical  mHing  maskant  operations  with  Type  I  or  II 
diemical  rnling  maskants.  (63.747(a)) 

Minimize  spMs  during  handling  and  transfer.  (63.747(b)) 

l/ncontroilad  Maslkants 

1.  Organic  HAP  emissions:  622  g/l  (5.2  Ri/gal)  (less  water)  as  applied  for 
Type  I,  <  160  gn  (1.3  b/gal)  (less  water)  as  ^iplted  for  Type  U. 
(63.747(c)(1))  ^^^  '*^ 

2.  VOC  emissions:  622  g/\  (5.2  to/gal)  (less  water  and  exerrpl  solvents) 
as  applied  for  Type  I.  <  160  gfl  (1.3  tVgaO  (less  water  and  exerrpi  sol- 
vents) as  applied  for  Type  II.  (63.747(c)(2)) 

3.  Achieve  compliance  through:  (l)  use  maskants  below  content  limits,  or 
(2)  use  monthly  volumo  weighted  averaging  to  meet  content  limits. 
(63.747(e)) 

Con(ro«0d  Maskants 

4.  If  control  device  is  used,  system  must  be  designed  to  captm  and 
control  all  emissions  from  maskant  operation  and  must  achieve  an 
overall  contrd  efficiency  of  at  least  81%  for  systems  installed  before 
effective  date.  For  newer  systems,  control  at  95%.  (63.747(d)) 

1 .  For  compliant  maskants:  each  30-day  period.  For  averaged  maskants: 
each  30-day  period.  For  controlled  coatings,  caitxtn  adsorber  each 
rolling  period.  For  contrdled  coatings,  noncartXKi  adsortwn  Ifvee  1- 
hour  runs.  (63.749(h)(1)) 

2.  Initial  performance  test  required  for  aH  contrd  devices  to  demonstrate 
compliance  with  overall  contrd  efficiency  requirement.  (63.749(h)(2) 
and  (h)(3)) 

Procedures  provkted  essentially  identnal  to  those  for  primers  and  top- 
coats for  organic  HAP  and  VOC  oontent  levels.  (63.750(g),  (h)  and  (l>- 

(0)) 

Same  as  lor  primers  and  topcoats  rf  indnerators  are  used.  (63.751(b)) 

Same  as  for  primers  and  topcoats.  (63.752(f)) 

Semiannual 

1.  Exceedances  of  orgarac  HAP/VOC  limits.  (63.753(e)(1),  (2)  and  (7)) 

2.  Contrd  device  exceedances  (out  of  compliance).  (63.753(e)(3)) 

3.  New  maskants.  (63.753(e)(4)) 

4.  New  contrd  devices.  (63.753(e)(5)) 

5.  Everything  is  in  compliance.  (63.753(e)(6)) 
Minimize  spMs  during  handling  and  transfer.  (63.748) 

None. 
None. 
None. 
None. 


FR'^Sd'*^  promulgated  reguiattens  for  subpart  A  of  40  CFR  part  63,  which  were  published  in  the  Federal  Register  on  March  16,  1994  at  59 


Table  1  has  been  revised  and  is 
included  as  a  reference  summary  of  the 
revised  standards. 

A.  Corrections  to  References 

In  the  promulgated  rule,  there  were 
several  references  to  §  63.751(b)(7), 
which  only  existed  in  an  earlier  draft  of 
the  standard.  The  EPA  proposes  the 
following  revisions:  §  63.751(b)(6)(ii)(A) 
of  the  promulgated  rule  references 
(bM7)(iii)(A)(3).  but  should  reference 
paragraph  (b)(6)(ui)(A)(2); 
§  63.751(b)(6)(iii)  references 
(b)(7)(iii)(A).  and  (b)(7)(iii)  (B)  or  (C). 
but  should  reference  paragraphs 
(b)(6)(iii)(A).  and  (b)(6)(iii)  (B)  or  (C); 
S  63.75l0))(6)(iu)(A)(2)  references 
(b)(7)(iii)(A)(l).  but  should  reference 
paragraph  (b)(6)(iii)(A)(l); 


§63.751(b){6)(iii)(D)  references  (b)(7)(iii) 
(B)  or  (C),  but  should  reference 
paragraph  (b)(6)(iii)  (B)  or  (C). 

B.  Definitions 

The  EPA  proposes  that  several 
definitions  should  be  added  to  §  63.742 
and  several  should  be  revised,  based  on 
additional  information  submitted  to  the 
Agency  after  promulgation  of  the  final 
rule.  TTie  EPA  proposes  to  clarify  the 
definition  of  cleaning  solvent  because 
many  aqueous  cleaners  may  contain 
negligible  amounts  of  HAP  and  VCX:.  In 
the  promulgated  rule,  the  definition  of 
cleaning  solvent  states  that  cleaning 
solvents  do  not  include  "solutions  that 
contain  no  HAP  and  VCX:."  The  EPA 
proposes  revising  the  definition  as 
follows: 


Cleaning  solvent  means  a  liquid  material 
used  for  hand-wipe,  spray  gun,  or  flush 
cleaning.  This  definition  does  not  include 
solutions  that  contain  HAP  or  VOC  below  the 
de  minimis  levels  specified  in  §  63.741(f) 
(e.g.,  water  or  acetone). 

Based  on  additional  information 
received  &x)m  industry,  the  EPA 
proposes  to  change  the  definition  of 
aircraft  transparency.  As  promulgated, 
the  definition  is  limited  to  the  aircraft 
windshield.  On  a  fighter  aircraft,  the 
windshield  is  only  one  component  of 
the  entire  canopy.  On  a  commercial 
aircraft,  passenger  windows  are 
constructed  of  similar  transparent 
materials  as  those  used  for  the 
windshield.  Also,  many  aircraft 
transparencies  are  not  laminated,  but 
are  monolithic  transparent  materials. 
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The  EPA  propoMS  the  following 
definition  for  aircraft  transparency: 

Aircraft  transparency  means  the  aircraft 
windshield,  canopy,  posaenger  windows, 
lenses,  and  other  components  that  are 
constructed  of  transparent  materials. 

The  Agency  proposes  to  add  a  new 
definition  of  cloeed-cycie  depainting 
system  as  follows: 

Cfoced-cyc/e  depainting  lyttam  means  a 
dust  &ee,  automated  process  that  removes 
permanent  coeting  in  small  sections  at  a 
time,  and  maintains  a  continuous  vacuum 
around  the  area(s)  being  depeinted  to  capture 
emissions. 

The  Agency  is  propoeing  this  definition 
and  is  proposing  an  exemption  from  tlie 
total  enclosiire  requirements  found  in 
%  63.746(h)  for  users  of  this  emergins 
technology  that  encloses  the  area  to  be 
depeinted  and  maintains  a  vacuum  to 
capture  all  emissions.  Captiired 
emissions  are  then  separated/filtered/ 
treated  and  the  resulting  solid  waste 
material  is  then  appropriately  disposed. 

With  these  propoeeo  requirements, 
the  Agency  Intends  to  provide  owners 
or  operatore  of  affiected  sources  with  the 
flexibility  to  use  this  emer^ging 
technology  for  depainting  operations, 
while  not  penaliring  the  owner  or 
operator  by  requiring  the  unnecessary 
enclosure  of  the  vehicle  or  component 
being  depeinted. 

The  EPA  propoees  to  change  the 
definition  of  high  volume  low  pressure 
(HVLP)  spray  equipment  as  follows: 

High  volume  low  pressure  (HVLP)  spray 
equipment  means  spray  equipment  that  is 
used  to  apply  coating  by  means  of  a  spray 
gun  that  operates  at  10.0  psig  of  atomizing  air 
pressure  or  lees  at  the  air  cap. 

This  change  eliminates  the  100  psig 
fluid  delivery  pressure  specified  in  the 
final  rule,  since  new  technology  has 
demonstrated  that  this  requirement  does 
not  have  to  be  met  in  order  to  ensure 
adequate  transfer  efficiency. 

The  EPA  also  proposes  adding  a 
definition  of  waterbome  (water- 
reducible)  coating  as  follows: 

Waterbome  IwatBr-reduciltle)  coating 
means  any  coating  that  contains  more  than  5 
percent  water  by  weight  as  applied  in  its 
volatile  fraction. 

The  Agency  has  added  and  used  this 
definition  to  encourage  the  use  of  water- 
reducible  coatings  (i.e.,  coatings  that 
inherently  result  in  lower  organic  HAP 
and  VOC  emissions).  See  Section  H  for 
additional  information  on  exemption(s) 
of  waterbome  coatings. 

The  Agency  also  proposes  adding  a 
definition  for  antique  eeroepooe  vehicle 
or  component  so  that  these  vehicles  and 
components  may  be  exempted  from  the 
regulation.  It  was  never  the  Agency's 


intent  to  require  compUanca  far  rework 
operations  associated  writh  antiqtie 
aerospace  vehicles  or  oompooents 
including  vintage  aircraft  or  historical 
museum  collections.  The  Asency  agrees 
with  members  of  the  general  aviation 
community  that  antique  aerospace 
vehicles  or  components  (i.e..  aeroapace 
vehicles  or  components  more  than  30 
jrears  old)  present  significant 
compliance  challenges.  Among  these 
challenges  are  the  difficulties  in 
obtainix^  modifications  to  maintenance 
specifications  (required  if  changes  in 
coating  or  depainting  operations  are  to 
be  made)  from  manufectiiring 
comfMnies  that  are  frequently  no  longer 
in  operation.  Another  nctor  is  the 
historical  significance  of  maintaining 
the  original  integrity  of  the  vdiicle  or 
comfMnent.  In  exempting  these  vehicles 
and  components,  the  Agency  proposes 
to  adopt  the  definition  of  antique 
aircrafi  as  defined  in  14  CFR  piort  45  and 
limit  the  scofie  of  this  exemption  to 
those  vehicles  or  components  that  are 
not  routinely  in  commercial  service  in 
the  capacity  for  which  they  were 
designed.  The  Agency's  intent  in 
limiting  this  exemption  is  to  reouire 
compliance  for  aerospace  vehicles  or 
components  that  may  meet  the  age 
requirement  but  are  still  in  routine 
commercial  or  military  operation.  The 
Agency  also  notes  that  this  exemption 
would  not  apply  to  an  airframe  that  may 
be  more  than  30  yean  old.  but  has  been 
rebuih  and  is  still  in  routine  commercial 
or  miUtary  service  in  the  capacity  for 
which  it  was  originally  built. 

The  EPA  also  proposes  revising  the 
definition  of  specialty  coating  by  adding 
a  sentence  that  states.  "Individual 
specialty  coatings  are  defined  in 
appendix  A  to  this  subpart  and  in  the 
CrrC  for  Aerospece  Manufacturing  and 
Reworic  Operations."  This  addition  will 
allow  affected  ownera  or  operatora  to 
easily  identify  which  coetings  ore 
considered  specialty  coatings  and  are 
therefore  exempt  from  this  standard. 
The  CTG  also  contains  VOC  limits  for 
the  specialty  coatings  defined  in 
appendix  A;  appendix  B  (now 
redesignated  as  appendix  A  to  this 
subpart)  was  referenced  in  §  63.743(a)  of 
the  final  rule,  but  inadvertently  omitted 
from  the  Federal  Sagisler  publication  of 
the  final  rule. 

In  appendix  A  to  this  subpart,  the 
EPA  proposes  to  revise  the  last  sentence 
of  the  definition  of  adhesive  banding 
primer  to  state.  'There  an  twro 
categories  of  adhesive  bonding  primers: 

Erimera  with  a  design  cure  at  250*F  or 
alow,  and  primers  %ifith  a  design  cure 
above  250*F."  This  revision  is  a 
clarification  that  was  ooiitted  in  the 
final  rule. 


C.  CleanJng  Operations 

Under  the  promulgated  rule,  the 
standards  for  cleaning  operations  could 
be  read  to  apply  to  all  cleaning 
operations  at  a  bcilitv,  not  only  to 
cManing  operations  that  involve 
aerospece  vehicles,  components,  or 
coating  equipment.  In  order  to  clarify 
the  applicability  of  the  standards  for 
cleaning  operations,  the  Agency 
propoees  to  limit  the  applicabiUty  of  the 
fin^  rule  only  to  the  manufacture  or 
rework  of  aerospace  vehicles  or 
components.  Other,  non-aerospace 
activities  are  not  subfect  to  the 
requirements  of  this  rule. 

However,  the  ovmer  or  operator  of  a 
facility  is  not  restricted  fit>m  voluntarily 
extending  to  other  operations  the  use  of 
cleaning  solvents  which  comply  with 
the  requirements  of  these  NESHAP, 
where  it  is  determined  that  such  use  is 
technologically  feasible.  For  example,  it 
might  simplify  purchasing, 
recordkeeping,  or  employee  training,  if 
the  same  hand-wipe  cleaning  solvents 
are  used  for  several  or  all  operations  at 
a  facility. 

The  EPA  proposes  replacing  the  word 
"solvent"  wdth  the  defined  term 
"cleaning  solvent"  for  clarity  and 
consistency  in  §63.744,  paragraphs  (a), 
(b).  (c).  and  (e). 

The  EPA  also  proposes  a  change  to 
the  cleaning  rag  storage  requirement. 
The  EPA  proposes  rewording  the  first 
sentence  of  $  63.744(a)(1)  as  follows: 

Place  cleaning  solvent-laden  cloth,  paper, 
or  any  other  abwifoent  applicators  used  tor 
cleaning  in  bags  or  other  closed  containers 
upon  completing  their  use. 

The  promulgated  NESHAP  requires  that 
cleaning  rags  be  stored  immediately 
after  use.  The  word  "inmiediately"  is 
being  removed  from  the  sentence  to 
make  the  r\ile  more  consistent  from  a 
temporal  standpoint  with  the  storage 
requirements  contained  in  the  California 
SIP-approved  rules  that  were  the  basis 
for  this  requirement 

Section  63.744(a)(1)  of  the 
promulgated  rule  also  requires  sub)ect 
fecilities  to  "[u)se  bags  and  containere  of 
such  design  so  as  to  contain  vapora  of 
the  cleaning  solvent."  It  has  been 
brought  to  the  Agency's  attention  that  a 
literal  interpretation  of  this  langxiage 
mesas  100  percent  capture  efficiency, 
and  even  the  moat  effective  rag  storage 
containers  currently  in  use  in  the 
industry  do  not  guarantee  100  percmt 
capture  of  cleaning  solvent  vapors.  The 
Agency  did  not  intend  such  a  literal 
interpretation  of  this  requirement.  The 
quoted  language  is  intended  to  be 
implemented  as  a  work  practioe 
standard,  not  as  an  absolute  prohibition 
on  emissions  from  rag  containers.  An 
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example  of  the  type  of  container 
contemplated  by  this  language  would  be 
a  rigid  container  constructed  of 
impermeable  material  and  using  a  tight- 
fitting  lid,  such  as  a  55-gallon  drum 
with  a  fitted  lid.  Such  a  container  would 
satisfy  this  requirement  even  though  it 
cannot  guarantee  100-percent  capture 
efficiency. 

In  addition,  the  EPA  prof>oses 
changing  the  requirements  for  flush 
cleaning  to  cover  the  situation  where  an 
operator  is  cleaning  multiple  items  at 
the  same  station,  without  leaving  the 
station.  The  proposed  change  to 
§63.744(d)  is  as  follows:"*  *  'empty 
the  used  cleaning  solvent  each  time 
aerospace  parts  or  assemblies,  or 
components  of  a  coating  unit  (with  the 
exception  of  spray  guns)  are  flush 
cleaned  *   *  *."  This  change  will  better 
address  the  Agency's  intent  in 
regulating  flush  cleaning. 

Based  on  information  frcnn  industry, 
the  EPA  proposes  a  modification  to  the 
exemption  in  §  63.744(e)(10).  This 
exemption  was  intended  to  address 
windshield  and  canopy  cleaning; 
however,  many  of  the  older  canopies  in 
service  are  constructed  of  acrylic,  rather 
than  polycarbonate.  The  Agency  notes 
that  acrylic  canopies  have  the  same 
qjiical  cleaning  requirements  as  the 
polycarbonate  canopies,  and  believes 
that  they  therefore  fall  within  this 
exemption  as  follows: 

Cleaning  of  airtn^ft  transparencies, 
polycarbonate,  or  glass  substrates. 

D.  Applicability  to  Space  Vehicles 

Space  vehicles  (i.e.,  vehicles  designed 
to  travel  beyond  the  limit  of  the  earth's 
atmosphere)  are  specifically  exempted 
from  the  requirements  of  this  rule, 
except  for  the  standards  for  depainting 
operations.  The  EPA  proposes  removing 
the  reference  to  these  vehicles  in 
§  63.741(0  and  adding  an  additional 
specific  exemption  in  a  new  paragraph. 
§  63.741fh).  to  clarify  the  exemption. 
The  EPA  proposes  §  63.741(h)  as 
follows: 

Regulated  activities  associated  with  space 
vehicles  designed  to  travel  beyond  the  limit 
of  the  earth's  atmosphere,  including  but  not 
limited  to  satellites,  space  stations,  and  the 
Space  Shuttle  System  (including  orfoiter, 
external  tanks,  and  solid  rocket  boosters),  are 
exempt  from  the  requirements  of  tius 
subpart,  except  for  depainting  operations 
found  in  $63,746. 

E.  Standards  for  Type  I  Maskants 

The  EPA  proposes  to  establish  an 
emission  limitation  for  Type  I  maskants 
and  to  include  Type  I  maskants  within 
the  definition  of  chemical  milling 
maskaats. 


Pursuant  to  section  114  of  the  Clean 
Air  Act  (Act),  information  regarding 
maskants  was  requested  from  nine 
companies  that  own  or  operate 
aerospace  manufacturing  and  rework 
facilities.  Information  was  requested  for 
all  types  of  maskants,  including  total 
quantity  used,  formulation  data.  VOC 
and  organic  HAP  content  as  received 
and  as  applied,  substrate  category  and 
the  composition  of  the  metal  alloy  on 
which  the  maskant  is  applied,  a  listing 
of  the  type  of  parts  or  specific  aircraft 
surfaces  on  which  the  maskant  is  used, 
VOC  and  HAP  emissions  bom  maskant 
application  operations,  and  type(s)  of 
controls  (if  any).  The  information 
received  on  Type  I  maskants  was  used 
to  calculate  a  MACT  floor.  The  MACT 
floor  was  determined  to  be  the  weighted 
(by  usage  volume)  average  HAP 
emissions  from  the  sources,  622  grams 
per  liter  [g/L]  (5.2  pounds  per  gallon  (lb/ 
gall). 

The  EPA  proposes  revising  §  63.747(c) 
to  include  organic  HAP  and  VOC 
content  limits  of  622  g/L  (5.2  lb/gal)  as 
the  standard  for  imcontrolled  Type  I 
chemical  milling  maskants.  The  EPA 
proposes  revising  paragraphs  (c)(1)  and 
(2)  to  specify  that  the  organic  HAP  and 
VOC  limits  of  160  g/L  (1.3  lb/gal)  apply 
only  to  Type  II  chemical  milling 
maskants. 

Due  to  the  proposed  addition  of  a 
standard  for  "Type  I  chemical  milling 
maskants,  EPA  also  proposes  removing 
the  definition  of  Type  I  maskants  frt)m 
the  list  of  specialty  coatings  in  appendix 
A  of  this  subpart  and  revising  the 
definition  for  chemical  milling  maskant 
in  §  63.742  of  the  promulgated  rule  to 
read  as  foUows: 

Chemical  milling  maskant  means  a  coating 
that  is  applied  directly  to  aluminum 
components  to  protect  surface  areas  when 
chemical  milling  the  component  with  a  Type 
I  or  Type  D  etchant.  This  does  not  include 
bonding  maskants,  line  sealers,  and  critical 
use  and  seal  coat  maskants.  Additionally, 
maskants  that  must  be  used  on  an  Individual 
part  or  subassembly  with  a  combination  of 
Type  1  or  Type  II  etchants  and  any  of  the 
above  types  of  maskants  (e.g.,  bonding,  line 
sealers,  and  critical  use  and  seal  coat)  are 
also  exempt  from  this  subpart 

The  EPA  also  proposes  revising  the 
definition  for  chemical  milling  maskant 
application  operations  in  §  63.742  to 
"application  of  chemical  milling 
maskant  for  use  with  Type  I  or  Type  II 
chemical  milling  etchants."  The  EPA 
specifically  requests  comments  on  the 
development  of  the  MACT  floor  for 
Type  I  chemical  milling  maskants 
(Docket  No.  A-92-20). 


F.  Test  hAethod  for  Determining 
Filtration  Efficiency 

The  Agency  is  proposing  a  test 
method,  test  Method  310,  for  the 
determination  of  filtration  efficiency  for 
paint  oversprey  arrestore  (also  referred 
to  as  particulate  filters).  Tha  Agency  is 
proposing  that  this  method  be  used  by 
filter  manufecturers  to  certify  the 
efficiency  of  their  filters  for  meeting  the 
dry  particulate  filter  requirements  also 
being  proposed  in  today's  amendments. 

The  filter  efficiency  tables  (Tables  1, 
2,  3,  and  4  of  §63.745)  were  developed 
bom  testing  conducted  in  November. 
1995  to  determine  the  fractional 
filtration  efficiency  of  hi^  efficiency 
two-  and  three-stage,  liquid-  and  solid- 
phase  particulate  filters,  also  reiared  to 
as  paint  overepray  arrestors.  The  tests 
also  developed  a  filtration  efficiency  test 
method  for  use  in  certifying  filters  to  be 
used  by  ownera  or  operators  in 
complying  writh  the  aerospace  NESHAP. 

The  EPA  specifically  requests 
comments  on  the  proposed  test  method 
for  certifying  the  filtration  efficiency  for 
these  dry  particulate  filtws. 

G.  Standards  for  Dry  Particulate  Filters 

The  Agency  is  proposing  revised 
MACT  requirements  for  the  control  of 
inorganic  particulates  from  certain 
primer,  topcoat,  and  depainting 
operations.  Pursuant  to  section  114  of 
the  Act,  information  regarding 
particulate  filtera  was  requested  from 
nine  companies  that  own  or  op>erate 
aerospace  manufacturing  and  rework 
facilities.  Information  was  requested  for 
all  types  of  particulate  filters,  including 
filter  manufecturer,  manufacturer's  part 
number,  number  of  stages,  type  of 
operation  being  controlled  (topcoat  or 
primer  operation,  dry  media  blasting 
operation,  or  other),  installation  date, 
filter  construction/structure/ 
composition,  and  control  efficiency 
(with  supporting  information). 

Table  1  of  §63.745  Two-Stage 
Arrestor;  Liquid  Phase  Challenge 


Aero- 

Filtration  efficiency  requirement. 

dynairac 
partide 

stze 

range,  |i 

>90 

>5.7 

>60 

>4.1 

>10 

>2.2 

35850 
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Table  2  of  §63.745  TWo-Stage 
Arrestor;  Lxxjid  Phase  Challenge 


% 

Ayp- 
dynemic 
paracw 

•iz* 

range.  |i 

>«0 
>60 
>10 

>e.i 

>6.0 
>2J 

Table  3  of  §63.745  Two-Stage 
/Krrestor;  Uquio  Phase  Challenge 


Awo- 
dyneirac 
penicie 

tin 
rsnO».M 

>96 
>80 
>66 

>2.0 
>1.0 
>0.42 

Table  4  of  §63.745  Two-Stage 
Arrestor;  Uquid  Phase  Challenge 


% 

Aero- 
dynamic 
particle 

size 
range,  ti 

>96 
>75 

>2.5 
>0.70 

For  topcoat  and  primer  operations, 
information  was  received  on  510  booths 
with  particulate  filter  controls.  For  dry 
media  blasting  (depainting)  operations, 
information  was  received  on  22  booths 
with  particulate  filter  controls.  Based  on 
a  review  of  the  available  data,  the  EPA 
proposes  requiring  existing  sources 
using  particulate  filters  in  depainting  as 
well  as  topcoat  and  primer  operations, 
in  which  any  of  the  coatings  contain 
inorganic  HAP.  to  meet  the  filtration 
efficiency  established  for  the  two-stage 
system  that  was  tested.  Specifically,  the 
Agency  proposes  requiring  owners  or 
operators  of  existing  sources  to  use 
particulate  filters  that  are  certifled  by 
the  filter  manufacturer  to  meet  or 
exceed  the  efficiency  data  in  Tables  1 
and  2  of  §  63.745  (developed  from  the 
two-stage  filter  testing). 

The  Agency  is  also  proposing  that 
new  sources  meet  the  filtration 
efficiency  data  points  for  the  three-stage 
system  that  was  tested.  Specifically,  the 
Agency  proposes  requiring  owners  or 
operators  of  new  sources  to  use 
particulate  filters  that  are  certified  by 
the  filter  manufacturer  to  meet  or 
exceed  the  efficiency  data  in  Tables  3 
and  4  of  §63.745  (developed  from  the 
three-stage  filter  testing).  The  Agency 


believes  that  propoaed  perfonnance 
based  control  effidency  requirements 
for  particulate  filters  used  in  painting 
and  depainting  ofiCTatiaQS  will  give 
owners  and  operators  greater  flexibility 
in  selecting  their  particulate  filter 
system  and  will  not  preclude  the  use  of 
new.  high-efficiency  fUtratian 
technologies  or  very  high  efficiency  one- 
stage  filters  that  may  be  developed  in 
the  future.  The  EPA  specifically 
requests  comments  on  these  proposed 
standards  for  particulate  filters  used  in 
topcoat  and  primer  application  and  dry 
media  blasting  (depainting)  operations. 

In  announ(£ig  these  revised  MACT 
requirements  for  (wrticulate  emissions, 
the  Agency  realizes  that  there  are 
unique  circiunstances  where  owners 
and  operatora  who  have  commenced 
construction  or  reconstruction  of  a  new 
spray  booth  or  hangar  after  the  proposed 
regulation  and  have  had  to  comply  with 
the  requirements  in  the  promulgated 
rule.  For  these  situations,  the  Agency 
has  provided  these  ownera  or  operators 
of  aerospace  manufacturing  or  rework 
operations  who  have  commenced 
construction  or  reconstruction  of  new 
spray  booth  or  hanger  for  depainting 
operations,  primer,  or  topcoat 
operations,  in  which  any  of  the  coatings 
contain  inorganic  HAP's.  prior  to 
October  29. 1996  the  flexibility  to  meet 
either  the  requirements  of  the 
promulgated  regulation  or  the  proposed 
amendments  to  the  final  regulation 
found  in  today's  notice.  Existing  sources 
will  be  required  to  meet  the 
requirements  for  depainting  operations 
and  topcoat  or  primer  application 
operations  found  in  the  final  amended 
rule. 

H.  Exemption  for  Waterbome  Coatings 

The  EPA  proposes  that  any 
waterbome  coating  for  which  the 
manufacturer's  supplied  data 
demonstrate  that  the  coating  meets  the 
organic  HAP  and  VOC  content  limits  for 
its  coating  type  as  specified  in  the 
regulation  M  exempt  from  many  of  the 
organic  HAP  and  VOC  related 
requirements  of  this  regulation.  If  the 
manufacturer's  supplied  data  indicate 
that  the  watertx>me  coating  meets  the 
organic  HAP  and  VOC  content  emission 
limits  for  its  coating  type,  as  specified 
in  §§  63.745(c)  and  63.747(c).  then  the 
owner  or  operator  would  not  be 
required  to  demonstrate  compliance  for 
these  coatings  using  the  procedures  in 
§  63.750(c).  However,  the  owner  or 
operator  would  still  be  required  to 
maintain  purchase  records  and 
manufacturer's  supplied  data  sheets  for 
exempt  coatings.  Ownera  or  operaton  of 
facilities  using  waterbome  coatings 
would  also  be  required  to  handle  and 


transfer  tbeee  r^nating*  in  a  manner  that 
minimizes  spills,  apply  these  coetings 
using  one  or  more  of  the  specified 
application  techniques,  and  comply 
with  inorganic  HAP  emission 
requirements.  This  exemption  would  be 
added  as  §  63.741(i)  as  follows: 

Any  vrateibome  ooatiag  fcx'  which  the 
manuCicturer's  supplied  data  demonstrate 
that  organic  HAP  and  VOC  contents  are  less 
than  or  equal  to  the  organic  HAP  and  VOC 
content  limits  Cor  its  coating  type,  as 
specified  in  §$63.74S(c)  and  63.747(c].  is 
exempt  from  the  foUomng  requiimnents  of 
thU  subpart:  S§63.745(dHe).  63.747(d)-(e). 
63.749(d)  and  (h),  63.750(c}-(h)  and  VtHm). 
63.752(c)  and  (f),  and  63.753(c)  and  (e).  A 
facility  shall  maintain  the  manufiMrturar's 
supplied  data  and  annual  purchase  records 
for  each  exempt  waterbome  coating  readily 
available  fn^  inspection  and  review,  and  shall 
retain  these  data  for  5  years. 

Section  63.741(f)  would  also  be 
modified  to  include  §63.741(i)  in  the 
list  of  additional  specific  exemptions 
from  regulatory  coverage. 

The  EPA  is  proposing  this  exemption 
for  waterbome  coatings  based  on 
settlement  discussions  with  the  two 
petitionera  that  filed  for  review  of  the 
compliance  demonstration  provisions 
for  waterbome  coatings  in  $63,750.  The 
Agency  is  proposing  this  exemption  to 
streamline  and  simplify  the  « 

requirements  for  ownera  and  operatora 
of  facilities  using  these  coatings  and  to 
encourage  the  use  of  waterbome 
coatings  which  may  result  in  lower 
emissions  than  other  coating  types. 

/.  Essential  Use  Exemption  for  Cleaning 
Solvents 

Under  title  VI  of  the  Act  and  the 
Montreal  Protocol,  Essential  Use 
Waivere  have  been  granted  for  limited 
applications  of  ozone  depleting 
compounds  (ODC's).  The  EPA  proposes 
that  an  essential  use  exemption  be 
added  to  this  mle  for  cleaning 
operations  that  have  been  identified  in 
an  Essential  Use  Waiver.  The  exemption 
would  be  added  as  §  63.744(e)(13)  as 
follows: 

Cleaning  ofwrations  identified  in  an 
Essential  Use  Waiver  which  has  been 
reviewed  and  approved  by  the  U.  S.  EPA  and 
the  voting  parties  of  the  International 
Montreal  Protocol  Committee  [sections 
604(dXl)  and  (gX2)  of  the  Act). 

The  EPA  requests  comments  on  this 
proposed  essential  use  exemption. 

/.  Compliance  Dates 

The  EPA  wishes  to  clarify  an 
inconsistency  between  the  preamble  to 
the  final  mle  and  the  regulation.  The 
preamble  to  the  final  aerospace 
NESHAP  states.  "Ownera  or  operaton  of 
new  commercial,  civil,  or  military 


aerospace  OEM  and  rework  operations 
with  initial  startup  alter  September  1, 
1998  will  be  required  to  comply  with  all 
requiraments  upon  startup."  This 
statement  is  incorrect.  The  text  of  the 
promulgated  regulation  correctly  states 
that  new  sources,  with  initial  startup  on 
or  after  September  1, 1995.  must  comply 
with  all  requirements  upon  startup.  "Ine 
EPA  also  proposes  to  clarify  that  the 
deadline  for  approval  of  an  alternate 
control  device  is  120  days  prior  to  the 
compliance  date.  This  clarification, 
mistakenly  omitted  from  the  published 
final  mle,  would  be  reflected  in 
§  63.743(c). 

K.  Requirements  for  New  Affected 
Sources  (Spray  Booths) 

The  Agency  wishes  to  clarify  the 
requirements  for  new  affected  sources. 
An  affected  source  is  an  emission  imit, 
process,  or  operation  identified  in  the 
NESHAP  that  is  part  of  the  entire 
facility,  but  is  not  necessarily  a  major 
source.  In  today's  proposal  the  Agency 
is  clarifying  its  intent  that  a  spray  booth 
or  hangar  that  contains  a  primer  or 
topcoat  application  operation  subject  to 
§  63.745(g)  or  a  depainting  operation 
subject  to  §  63.746(b)(4)  is  considered  an 
affected  source  and  has  added  this 
description  under  §  63.741(c).  If  such  an 
affected  source  is  constructed  or 
reconstmcted  after  October  29, 1996 
then  that  spray  booth  or  hangar  must 
comply  with  the  applicable  inorganic 
control  requirements.  Construction  or 
reconstryction  of  a  new  spray  booth  or 
hangar  at  a  facility  for  an  existing 
coating  or  depainting  operation  will  not 
cause  the  existing  operation  to  be 
subject  to  any  other  new  source 
standards;  only  the  new  spray  booth  or 
hangar  will  be  subject  to  the  applicable 
new  source  requirements  for  inorganic 
HAP  and  will  need  to  comply  upon  the 
effective  date  of  the  requirements  or 
startup,  whichever  is  later.  The  EPA 
also  proposes  making  this  clarification 
in  the  final  mle  in  §  63.749(a). 

In  addition,  EPA  wishes  to  clarify  that 
§§  63.5(b)(3)  and  (4)  of  the  General 
Provisions,  which  require  advance 
notice  and  approval  by  the  Agency  prior 
to  construction  or  reconstruction  of  a 
major  affected  source,  shall  apply  to  the 
construction  or  reconstmction  of  a  new 
spray  booth  or  hangar  at  a  facility  for  an 
existing  coating  or  depainting  operation 
only  if  the  boodi  or  hangar  will 
constitute  a  major  source  of  inorganic 
HAP's.  Ownera  or  operatora  of  an 
existing  coating  or  depainting  operation 
who  constmct  or  reconstruct  a  new 
booth  or  hangar  which  is  not  a  major 
source  of  inorganic  HAP's  will  only  be 
required  to  submit  an  annual 
notification  on  or  before  March  1  of 


each  year.  This  annual  notification  shall 
include  all  of  the  information  reqiured 
in  §  63.4(b)(4)  for  each  such  booth  or 
hangar  constructed  or  reconstmcted  io 
the  prior  calendar  year,  except  that  the 
information  shall  be  limited  to  the 
inorganic  HAP's  from  the  new  booth  or 
hangar.  Of  course,  any  owner  or 
o(>erator  that  constructs  or  reconstmcts 
a  new  spray  booth  or  hangar  at  a  facility 
at  which  there  is  no  existing  coating  or 
depainting  operation  will  be  required  to 
comply  vnth  all  of  the  applicable  notice 
and  advance  approval  requirements  of 
§63.5. 

L.  Requirements  for  New  and  Existing 
Primer  and  Topcoat  Application 
Operations 

Since  promulgation,  the  Agency  has 
received  reporis  of  confusion  in 
interpreting  the  applicability  of  primer 
and  topcoat  application  requirements  to 
an  industry  that  utilizes  a  plasma  spray 
Ofieration  to  apply  metallic  coatings  to 
a  metallic  substrate.  In  today's 
preamble,  the  Agency  notes  that  such  a 
plasma  spray  operation  is  not  subject  to 
the  aerospace  manufacture  and  rework 
NESHAP,  but  would  rather  be  addressed 
under  the  miscellaneous  metal  parts  and 
products  (surface  coating)  NESHAP  that 
is  scheduled  for  promulgation  in  2000. 

The  AgdHty  has  also  provided  • 
additional  flexibility  to  ownera  or 
operatora  of  primer  and  topcoat 
application  operations  seeking  to  use 
alternative  application  methods.  The 
promulgatedJJESHAP  requires  ownera 
or  operatora  to  use  the  alternative 
application  method  in  production  on 
actual  production  parts  or  assemblies 
for  a  period  of  time  suflicient  to  coat  an 
equivalent  amoimt  of  parts  and 
assemblies  with  coatings  identical  to 
those  used  in  an  initial  30-day  period. 
After  this  time  the  actual  organic  HAP 
and  VOC  emissions  shall  be  calculated 
for  this  post-implementation  period. 
The  proposed  amendments  to  the  final 
NESHAP  allow  ownera  or  operatora  an 
alternative  approach  whereby  the 
proposed  application  method  is  tested 
against  either  HVLP  or  electrostatic 
spray  application  methods  in  a 
laboratory  or  pilot  production  area, 
using  parts  and  coatings  representative 
of  the  process(e^  where  the  alternative 
method  is  to  be  used.  Under  this 
alternative,  the  laboratory  test  will  use 
the  same  part  configuration(s)  and  the 
same  number  of  parts  for  both  the 
proposed  method  and  the  HVLP  or 
electrostatic  spray  application  methods. 
The  Agency  has  added  this  alternative 
in  response  to  comments  received  from 
industry  indicating  that  the  original 
requirements  would  require  actual 
production  trials  that  could  result  in 


ineffective  apphcation  equipment  being 
used  on  actual  production  parts  or 
assemblies. 

M.  h4onitoring  Requirements  for  Dry 
Particulate  Filter  Usage 

The  Agency  proposes  to  clarify  the 
monitoring  requirements  for  ownera  or 
operatora  of  depainting  and  painting 
operations  using  dry  particulate  filtere 
and  HEPA  filtere  to  comply  v«th  this 
NESHAP.  The  final  mle  requires  ownera 
or  operatora  to  install  and  maintain 
devices  to  continuously  measure  the 
pressvire  drop  across  the  system.  In  this 
proposal,  the  Agency  continues  to 
jrequire  ownera  or  operatora  to  operate  a 
device  to  continuously  monitor  this 
parameter  at  all  times.  This  requirement 
does  not  require  an  owner  or  operator  to 
continuously  record  the  pressure  drop. 
However,  the  Agency  is  adding  language 
to  § 63.751(c)(1)  to  clarify  that  ownera  or 
operatora  only  are  required  to  read  and 
record  these  pressure  drop  data  once  per 
shift. 

N.  Depainting  Operations 

Based  on  numerous  comments  on  the 
depainting  operation  standard,  the  EPA 
proposes  a  clarification  to  §  63.746.  The 
promulgated  standard  was  presented  in 
terms  of  volume  (gallons)  of  organic 
HAP-containing  chemical  strippera  per 
aircraft.  Since  the  NESHAP  is  specific  to 
HAP.  the  EPA  proposes  changing  the 
units  of  the  standard  and  stating  the 
requirements  in  terms  of  weight 
(pounds)  of  organic  HAP  materials  per 
aircraft.  The  proposed  standard  is 
equivalent  in  terms  of  actual  HAP 
emissions  to  the  atmosphere,  but  does 
allow  greater  flexibility  to  the  owner  or 
operator  of  a  new  or  existing  depainting 
0}}eration  in  selecting  materials  to 
perform  spot  stripping  and  decal 
removal. 

The  EPA  proposes  rewording 
§  63.746(b)(3)  as  follows: 

Each  owner  or  ofterator  of  a  new  or  existing 
depainting  operation  complying  with 
paragraph  (b)(1)  shall  not,  on  an  annual 
average  basis,  use  more  than  190  pounds  of 
organic  HAP  material(s)  per  conunercial 
aircraft  depainted  or  more  than  365  pounds 
of  oiganic  HAP  material(s)  per  military 
aircraft  deptainted  for  sp>ot  stripping  and 
decal  removal. 

Similarly,  the  EPA  also  proposes 
revising  Equation  20  in  §63.750(j)(3)  as 
follows: 


I(Vsi(IW^*D^)) 

C  =  i=l M 

A 
Where: 


Eq.  20 
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C=annual  average  weight  (lb  per 
aircraft)  of  organic  HAP-material 
(chemical  stripper)  used  for  spot 
stripping  and  decal  removal, 
msnumoer  of  organic  HAPs  contained 
in  each  chemical  stripper,  as 
applied, 
nsnimiber  of  organic  HAP-containing 
chemical  strippers  used  in  the 
annual  period. 
W|y=weight  fraction  (expressed  as  a 
decimal)  of  each  organic  HAP  (i) 
contained  in  the  chemical  stripper, 
as  applied,  for  each  aircraft 
depainted. 
Dhtsdensity  (lbs/gal)  of  each  organic 
HAP  (i)  contained  in  the  chemical 
stripper,  as  applied,  for  each  aircraft 
depainted. 
Vjisvolume  (gal)  of  organic  HAP- 
containing  chemical  strippier  i  used 
for  during  the  annual  period. 
A=number  of  aircraft  for  which 

depainting  operations  began  during 
the  annual  period. 
As  further  clarification,  the 
promulgated  standard  for  depainting 
operations  and  the  above  proposed 
rewording  are  meant  to  allow  averaging 
in  terms  of  annual  usages  of  chemical 
strippers.  For  example,  if  a  facility 
depaints  10  aircraft  in  a  given  calendar 
year,  the  total  allowable  amount  of 
organic  HAP  material(s)  would  be  1.900 
poimds  per  year  for  commercial  aircraft 
or  3.650  pounds  per  year  for  miUtary 
aircraft. 

O.  Applicability  of  General  Provisions 

The  EPA  proposes  the  addition  of 
Table  1.  General  Provisions 
ApplicabiUty  to  subpart  GG.  in  order  to 
clarify  the  applicability  of  the  General 
Provisions  to  this  rule.  Table  1  is 
referenced  in  §63.741  and  is  located  at 
the  end  of  the  final  rule  text. 

m.  Cootrol  Techniques  Guideline 

Under  the  Act.  as  amended  in  1990. 
State  implementation  plans  (SIP's)  for 
ozone  nonattainment  areas  must  be 
revised  to  require  RACT  for  control  of 
VOC  emissions  from  sources  for  which 
the  EPA  has  already  pubhshed  a  CTG  or 
for  which  it  will  publish  a  CTG  between 
the  date  the  Amendments  were  enacted 
and  the  date  an  area  achieves  attainment 
status  (the  Act.  182(b)(2)).  The  EPA  has 
defined  RACT  as  "the  lowest  emission 
limitation  that  a  particular  source  is 
capable  of  meeting  by  the  application  of 
control  technology  that  is  reasonably 
available  considering  the  technological 
and  economic  feasibility"  (44  FR  53761. 
Septemberl7, 1979). 

The  CTG's  review  current  knowledge 
and  data  concerning  the  technology  and 
costs  of  various  emissions  control 
techniques.  The  CTG's  are  intended  to 


provide  StatB  and  local  air  poUutioB 
authorities  with  an  infomiatioo  baaa  for 
proceeding  with  their  ovim  analyses  of 
RACT  to  meet  statutory  raquiraments. 
Each  CTG  contains  a  "presumptive 
norm"  for  RACT  for  a  specific  source 
category,  based  on  the  EPA's  evaluation 
of  the  capabilities  and  problems  general 
to  the  category.  Where  applicable,  the 
EPA  recommends  that  States  adopt 
requirements  consistent  with  the 
presumptive  norm.  However,  the 
presumptive  norm  is  only  a 
recommendation.  States  may  choose  to 
develop  their  own  RACT  requirements 
on  a  case-by-case  basis,  considering  the 
emission  reductions  needed  to  obtain 
achievement  of  the  national  ambient  air 
quality  standards  and  the  economic  and 
technical  circumstances  of  the 
individual  source. 

This  CTG  addresses  RACT  for  control 
of  VOC  emissions  from  aerospace 
manufacturing  and  rework  facilities. 
Volatile  organic  compound  emissions 
from  primer,  topcoat,  and  "specialty" 
coating  application,  maskant 
application,  sealing,  adhesives,  and 
cleaning  operations  are  addressed. 
Emission  limits  for  processes  also 
addressed  in  the  NESHAP  are  identical 
to  the  NESHAP  limits.  Many  of  the  steps 
in  these  operations  involve  \))e  use  of  ■ 
organic  solvents  and  are  sources  of  VOC 
emissions.  The  sources,  mechanisms, 
and  control  of  these  VOC  emissions  are 
described  in  the  CTG. 

The  EPA  estimates  that  State  and 
local  regulati<Hi8  developed  pursuant  to 
this  draft  CTG  would  afbct  about  2,869 
facilities.  Since  the  only  new 
requirements  in  the  CTG  (requirements 
that  are  not  included  in  the  NESHAP) 
concern  sealants,  adhesives,  and 
specialty  coatings,  which  represent  only 
about  3  percent  of  all  VOC  emissions 
from  aerospace  operations,  the 
additional  costs  and  emission 
reductions  resulting  from  the  CTG  will 
be  negligible.  Further  information  on 
costs  is  presented  in  the  draft  CTG 
document  and  in  the  NESHAP  for 
Aerospace  Manufacturing  and  Rework 
Facilities.  The  EPA  requests  comments 
from  the  pubUc  on  all  aspects  of  the 
draft  CTG. 

IV.  AdminiatretiTe  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  of  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
membere  of  the  public  and  the 


industries  involved  to  raedily  identify 
and  locate  documents  so  that  they  can 
eChctively  participate  in  the  rulemaking 
process.  Along  with  the  statement  of 
besis  and  piupoee  of  the  proposed  and 
promulgated  standards  and  tne  EPA 
responses  to  significant  comments,  the 
content  of  the  docket  will  serve  as  the 
record  in  case  of  judicial  review  (excefrt 
for  interagency  review  materials) 
(§307(dM7MA)oftheAct). 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
amendment  to  a  final  rule  have  oeen 
submitted  to  the  Office  of  Manag«nent 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3501  et  seq. 
An  Information  Request  Docimient  has 
been  prepared  by  the  EPA  and  assigned 
ICR  No.  1687.03.  The  collection  of 
information  required  by  the  proposed 
amendments  to  the  final  rule  has  an 
estimated  nationwide  recordkeeping 
and  reporting  burden  of  829,500  houn 
($29  million).  This  represents  a  6 
percent  reduction  in  the  burden 
estimated  for  the  final  rule. 

Send  comments  regarding  any  aspect 
of  this  collection  of  information  to 
Director.  Regulatory  Information 
Division.  U.  S.  Environmental 
Protection  Agency  (2136),  401  M  Street, 
SW,  Washington,  DC  20460;  and  to  the 
Office  of  Infoination  and  Regulatory 
Alhirs,  Office  of  Management  and 
Budget,  Washington.  DC  20503,  mariced 
"Attention:  Desk  Officer  for  EPA." 

C.  Executive  Order  12866 

Under  ExecuUve  Order  (E.O.)  12866 
(58  FR  51735  [October  4. 1993|),  the 
EPA  is  required  to  determine  whether  a 
regulation  is  "significant"  and  therefore 
suD)ect  to  OMB  review  and  the 
requirements  of  this  E.O.  to  prepare  a 
regulatory  impact  analysis  (RIA).  The 
E.O.  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may  (1)  have  an  annual  efiiact 
on  the  economy  of  $100  million  or 
more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities:  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or  . 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  E.O. 
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Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  action  is  not  a  "significant 
regulatory  action"  within  the  meaning 
oftheE.O. 

Under  E.0. 12866.  the  draft  CTG 
document  for  aerospace  manufacturing 
and  rework  Eunlities  is  considered 
"nonsignificant."  This  CTG  document  is 
not  a  "rulemaking,"  rather  it  provides 
information  to  States  to  aid  them  in 
developing  rules. 

D.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  I  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposal  would  make  clarifying 
amendments  to  the  Aerospace  NESHAP, 
including  definitions,  applicability,  and 
several  tedmical  requirements.  In 
addition,  this  notice  proposes  a 
standard  for  Type  I  chemical  milling 
maskants  and  a  test  method  for 
determining  filtration  efficiency  of  dry 
particulate  filters.  The  overall  impact  of 
these  amendments  result  in  a  net 
decrease  in  requirements  on  all  entities 
affected  by  this  rule,  including  small 
entities.  'Therefore  these  amendments 
will  not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 

Under  the  Regulatory  Flexibility  Act, 
an  agency  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  for  a  rule 
that  the  agency  head  certifies  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Consequently,  a  regulatory  flexibility 
analysis  is  not  required  and  has  not 
been  preftared. 

E.  Regulatory  Review 

In  accordance  with  sections  112(d)(6) 
and  112(f)(2)  of  the  Act,  this  regulation 
will  be  reviewed  within  8  years  of  the 
date  of  promulgation.  This  review  may 
include  an  assessment  of  such  factors  as 
evaluation  of  the  residual  health  risk, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods  of 
control,  enforceability,  improvements  in 
emission  control  tedmology  and  health 
data,  and  recordkeeping  and  reporting 
requirements. 

F.  Unfunded  Mandates  Act 

The  economic  impact  analysis 
performed  prior  to  the  original  proposal 
showed  that  the  economic  impacts  bom 
implementation  of  the  propomd 
standards  would  not  be  "significant"  as 
defined  in  Executive  Order  12866  (see 
section  in.E).  No  changes  have  been 
made  that  would  increase  the  economic 
impacts  to  a  level  that  would  be 
considered  significant.  The  Agency  has 
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prepared  the  following  statement  of 
impact  to  be  considered  in  response  to 
the  requirements  of  the  Unfunded 
Mandates  Act 

There  are  no  Federal  funds  available 
to  assist  State,  local,  and\ribal 
governments  in  meeting  these  costs. 
There  are  important  benefits  from  VOC 
and  HAP  emission  reductions  because 
these  compounds  have  significant, 
adverse  impacts  on  human  health  and 
welfare  and  on  the  environment.  The 
rule  does  not  have  any  disproportionate 
budgetary  effects  on  any  particular 
region  of  the  nation,  any  State,  local,  or 
tribal  government,  or  uiban,  rural,  or 
other  type  of  community.  Chi  the 
contrary,  the  rule  will  result  in  only  a 
minimal  increase  in  the  average  product 
rates  (less  than  1  percent).  Moreover,  the 
rule  will  not  have  a  material  effect  on 
the  national  economy. 

Prior  to  issuing  the  final  rule  on 
September  1. 1995.  the  EPA  provided 
numerous  opportunities  (e.g..  public 
conunent  i>eriod;  public  hearing; 
roundtable  meetings  with  industry, 
trade  association,  and  State  and  local  air 
pollution  control  agency 
representatives;  environmental  groups; 
State,  local,  and  tribal  governments;  and 
concerned  citizens)  for  consultation 
with  interested  parties.  While  small 
governments  are  not  significantly  or 
uniquely  affected  by  the  rule,  these 
procedures,  as  well  as  additional  public 
conferences  and  meetings,  gave  small 
governments  an  opportunity  to  give 
meaningful  and  timely  input  and  obtain 
information,  education,  and  advice  on 
compliance. 

The  Agency  considered  several 
regulatory  options  in  developing  the 
rule.  The  options  selected  are  the  least 
costly  and  least  burdensome  alternatives 
currently  available  for  achieving  the 
objectives  of  section  112  of  the  Act.  All 
but  one  of  the  regulatory  options 
selected  are  based  on  {wllution 
prevention  measures.  Finally,  after 
careful  consideration  of  the  costs,  the 
environmental  impacts,  and  the 
comments,  the  Agency  decided  that  the 
MACT  floor  was  the  appropriate  level  of 
control  for  this  regulaticm. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances. 


Dated:  October  8. 1996. 
Carol  M.  Browner, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
part  63  of  title  40,  chapter  I.  of  the  Code 
of  Federal  Regulati«is  is  proposed  to  be 
amended  as  follows: 


PART63-[AMENDEiq 

1.  The  authority  citation  for  part  83 
continues  to  read  as  follows: 

AedMrity:  42  U.S.C  74tt\.etmq. 

Subpart  00— [AiMndadQ 

2.  Section  63.741  is  amended  by 
revising  paragraphs  (b),  (c)  introductory 
text,  and  the  last  three  sentences  in 
paragraph  (f);  and  by  adding  paragraphs 
(c)(7),  (h),  (i),  and  (j)  to  read  as  follows: 

f  63.741    AppftcabWtyand 


(b)  The  owner  or  operator  of  an 
affected  source  shall  comply  with  the 
requirements  of  this  subpart  and  of 
subpart  A  of  this  part,  except  as 
specified  in  §  63.743(a)  and  Table  1  of 
this  subpart. 

(c)  Affected  sources.  The  affected 
sources  to  which  the  provisions  of  this 
subpart  apply  are  specified  in 
paragraphs  (c)  (1)  through  (7)  of  this 
section.  The  activities  subject  to  this 
subpart  are  limited  to  the  manufacture 
or  reworie  of  aerospace  vehicles  or 
comfKinents  as  defined  in  this  subpart. 
Where  a  dispute  arises  relating  to  the 
applicability  of  this  subpart  to  a  specific 
activity,  the  owner  or  operator  shall 
demonstrate  whether  or  not  the  activity 
is  regulated  under  this  subptart. 

•  *        •        •        • 

(7)  Each  spray  booth  or  hangar  that 
contains  a  primer  or  topcoat  application 
operation  subject  to  §  63.745(g)  or  a 
depainting  operation  subject  to 
§  63.746(b)(4). 

*  *        •         •         • 

(f)  *  *  *  These  requirements  also  do 
not  apply  to  parts  and  assemblies  not 
critical  to  the  vehicle's  structural 
integrity  or  flight  ]>erformance.  The 
requirements  of  this  subpart  also  do  not 
apply  to  primers,  topcoats,  chemical 
milling  maskants,  strippers,  and 
cleaning  solvwits  containing  HAP  and 
VOC  at  a  concentration  less  than  0.1 
percent  for  carcinogens  or  1 .0  percent 
for  noncarcinogens.  as  determined  from 
manufacturer's  representations. 
Additional  specific  exemptions  from 
regulatory  coverage  are  set  forth  in 
paragraphs  (e).  (g).  (h).  (i).  and  (j)  of  this 
section,  and  §§  63.744(a)(1).  (b).  (e). 
63.745(a),  (f)(3).  (g)(4),  63.746(a).  (b)(5), 
63.747(c)(3),  and  63.749(d). 

(h)  Regulated  activities  associated 
with  space  vehicles  designed  to  travel 
beyond  the  limit  of  the  earth's 
atmosphere,  including  but  not  limited  to 
satellites,  space  staticms,  and  the  Space 
Shuttle  System  (including  orbiter, 
external  tanks,  and  solid  rocket 
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boosters),  are  exempt  from  the 
requirements  of  this  subpart,  except  for 
depainting  operations  found  in  $  63.746. 

(i)  Any  waterbome  coating  for  which 
the  manufacturer's  supplied  data 
demonstrate  that  organic  HAP  and  VOC 
contents  are  less  than  or  equal  to  the 
organic  HAP  and  VOC  content  limits  for 
its  coating  type,  as  specified  in 
§§ 63.745(c)  and  63.747(c),  is  exempt 
from  the  following  requirements  of  this 
subpart:  SS  63.745  (d)  through  (e), 
63.747  (d)  through  (e).  63.749  (d)  and 
(h).  63.750  (c)  through  (h)  and  (k) 
through  (m).  63.752  (c)  and  (f).  and 
63.753  (c)  and  (e).  A  facility  shall 
maintain  the  manufacturer's  supplied 
data  and  annual  purchase  records  for 
each  exempt  watertrame  coating  readily 
available  for  inspection  and  review  and 
shall  retain  these  data  for  5  years. 

())  This  subpart  does  not  apply  to 
rework  operations  performed  on  antique 
aerospace  vehicles  or  components. 

3.  Section  63.742  is  amended  by 
revising  the  definitions  for  "aircraft 
transparency."  "chemical  milling 
maskant."  "chemical  milling  maskant 
application  operation,"  "cleaning 
solvent,"  "high  volume  low  pressure 
(HVLP)  spray  equipment."  and 
"specialty  coating":  and  by  adding  in 
alphabetical  order  definitions  for 
"antique  aerospace  vehicle  or 
component,"  "closed-cycle  depainting 
system,"  and  "waterbome  (water- 
reducible)  coating"  to  read  as  follows: 

163.742    DiAnraons. 

•         •         •         •        • 

Aircraft  transparency  means  the 
aircraft  windshield,  canopy,  passenger 
windows,  lenses,  and  other  components 
that  are  constructed  of  transparent 
materials. 

Antique  aerospace  vehicle  or 
component  means  an  antique  aircraft,  as 
defined  by  14  CFR  part  45.  or 
components  thereof.  An  antique 
aerospace  vehicle  would  not  routinely 
be  in  commercial  or  military  service  in 
the  capacity  for  which  it  was  designed. 

Chemiccd  milling  maskant  means  a 
coating  that  is  applied  directly  to 
aluminum  components  to  protect 
surface  areas  when  chemical  milUng  the 
component  with  a  Type  I  or  Type  II 
etchant.  This  does  not  include  bonding 
maskants,  Une  sealers,  and  critical  use 
and  seal  coat  maakants.  Additionally, 
maskants  that  must  be  used  on  an 
individual  part  or  subassembly  with  a 
combination  of  Type  I  or  D  etchants  and 
any  of  the  above  types  of  maskants  (e.g., 
bonding,  line  sealers,  and  critical  use 
and  seal  coat)  are  also  exempt  from  this 
subpart. 


Chemical  milling  maskant  application 
operation  means  application  of 
coemical  milUng  maskant  for  use  in 
Type  I  or  Type  D  chemical  milling 
etchants. 
•        •        •        •        • 

Cleaning  solvent  means  a  liquid 
material  used  for  hand-wipe,  spray  gun. 
or  flush  cleaning.  This  definition  does 
not  include  solutions  that  contain  HAP 
and  VOC  below  the  de  minimis  levels 
specified  in  §63. 741(f)  (e.g..  water  or 
acetone). 

Closed-cycle  depainting  system  means 
a  dust-free,  automated  process  that 
removes  permanent  coating  in  small 
sections  at  a  time  and  maintains  a 
continuous  vacuum  around  the  area(s) 
being  depainted  to  capture  emissions. 
***** 

High  volume  low  pressure  (HVLP) 
spray  equipment  means  spray 
equipment  that  is  used  to  apply  coating 
by  means  of  a  spray  gun  that  operates 
at  10.0  psig  of  atomizing  air  pressure  or 
less  at  the  air  cap. 
***** 

Specialty  coating  means  a  coating 
that,  even  though  it  meets  the  definition 
of  a  primer,  topcoat,  or  self-priming 
topcoat,  has  additional  performance 
criteria  beyond  those  of  primers, 
topcoats,  and  self-priming  topcoats  for 
specific  applications.  These 
performance  criteria  may  include,  but 
are  not  limited  to,  temperature  or  fire 
resistance,  substrate  compatibility, 
antireflaction,  temporary  protection  or 
marking,  sealing,  adhesively  joining 
substrates,  or  enhanced  corrosion 
protection.  Individual  specialty  coatings 
are  defined  in  apf>endix  A  to  this 
subpart  and  in  the  CTG  for  Aerospace 
Manufacturing  and  Rework  Operations. 
***** 

Waterbome  (water-reducible)  coating 
means  any  coating  that  contains  more 
than  5  percent  %vater  by  weight  as 
applied  in  its  volatile  fraction. 

4.  Section  63.743  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (b)  introductory  text,  and  (c);  and 
by  adding  paragraphs  (a)(10)  and  (d)  to 
read  as  follows: 


|«S.743 

(a)  Except  as  provided  in  paragraphs 
(a)(4)  through  (a)(9)  of  this  section  and 
in  Table  1  of  this  subpart,  each  owner 
or  operator  of  an  affected  source  subject 
to  this  subpart  is  also  subject  to  the 
following  sections  of  subpart  A  of  this 
part: 

(10)  For  the  purposes  of  compliance 
with  the  requirements  of  §  63.5(bK4)  of 
the  General  ProvisiiHis  and  this  subpart. 


ownara  or  operators  of  existing  primer 
or  topcoat  application  operations  and 
depainting  operations  who  construct  or 
reconstruct  a  spray  booth  or  hangar  that 
is  not  a  major  source  of  inorganics  shall 
only  be  required  to  notify  the 
Administrator  of  such  construction  or 
reconstruction  on  an  annual  basis. 
Notification  shall  be  submitted  on  or 
before  March  1  of  each  year  and  shall 
include  the  information  required  in 
§  63.5(b)(4)  for  each  such  spray  booth  or 
hangar  constructed  or  reconstructed 
during  the  prior  calendar  year,  except 
that  such  information  shall  be  limited  to 
inorganic  HAP's.  No  advance 
notification  or  written  approval  from  the 
Administrator  pureuant  to  §63. 5(b)(3) 
shall  be  required  for  the  construction  or 
reconstruction  of  such  a  spray  booth  or 
hangar  unless  the  booth  or  hangar  will 
constitute  a  major-emitting  source  or 
inorganic  HAP's. 

(b)  Startup,  shutdown,  and 
malfunction  plan.  Each  owner  or 
operator  that  uses  an  air  ptollution 
control  device  or  equipment  to  control 
HAP  emissions  shall  prepare  and 
operate  in  accordance  with  a  startup, 
shutdown,  and  malfunction  plan  in 
accordance  with  §63.6.  Dry  particulate 
filter  systems  operated  per  the 
manufacturer's  instructions  are  exempt 
from  a  startup,  shutdown,  and 
malfunction  plan.  A  startup,  shutdown, 
and  malfunction  plan  shall  be  prepared 
for  facilities  using  locally  prepared 
operating  procedures.  In  addition  to  the 
information  required  in  §  63.6,  this  plan 
shall  also  include  the  following 
provisions: 

*        •        •        •        * 

(c)  An  owner  or  operator  who  uses  an 
air  pollution  control  device  or 
equipment  not  Usted  in  this  subpart 
shall  submit  a  description  of  the  device 
or  equipment,  test  data  verifying  the 
performance  of  the  device  or  equipment 
in  controlling  organic  HAP  and/or  VOC 
emissions,  as  appropriate,  and  specific 
operating  parametera  that  will  be 
monitored  to  establish  compliance  with 
the  standards  to  the  Administrator  for 
approval  not  later  than  120  days  prior 
to  the  comphance  date. 

(d)(1)  Use  ahy  combination  of 
primere,  topcoats,  or  chemical  milling 
maskants  such  that  the  monthly 
volume-weighted  average  organic  HAP 
and  VOC  contents  of  the  combination  of 
primera.  topcoats,  or  chemical  miUing 
maskants.  as  determined  in  accordance 
with  the  applicable  procedures  set  forth 
in  §  63.750.  complies  with  the  specified 
content  limits,  unless  the  permitting 
agency  specifies  a  shorter  averaging 
period  as  part  of  an  ambient  ozone 
control  program. 
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(2)  Avera»ng  is  allowed  only  for 
unoontrollctd  primera.  topcoats,  or 
chemical  milling  maskants. 

(3)  Each  averaging  scheme  shall  be 
approved  in  advance  by  the  permitting 
agency  and  adopted  as  part  of  the 
facility's  title  V  permit. 

5.  Section  63.744  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (b)  introductory  text,  (a)(1).  (a)(2), 
1c)(l)(ii).  (c)(2).  (c)(4).  (e)(1).  (e)(2). 
(e)(9).  (e)(10);  by  adding  paragraph 
(e)(13);  and  by  redesignating  Table  3  as 
Table  1  and  revising  it  and  transferring 
it  &t>m  paragraph  (a)  to  the  end  of 
section,  as  follows: 

S  83.744    Standards:  Ctoantng  operations. 

(a)  Housekeeping  measures.  Each 
owner  or  operator  of  a  new  or  existing 
cleaning  operation  subject  to  this 
subpart  shall  comply  with  the 
requirements  in  this  paragraph  imless 
the  cleaning  solvent  used  is  identified 
in  Table  1  of  this  section  or  contains 
HAP  and  VOC  below  the  de  minimis 
levels  specified  in  §  63.741(f). 

(1)  Place  cleaning  solvent-laden  cloth, 
paper,  or  any  other  absortwnt 
applicators  used  for  cleaning  in  bags  or 
other  closed  containers  upon 
completing  their  use.  Ensure  that  these 
bags  and  containers  are  kept  closed  at 
all  times  except  when  depositing  or 
removing  these  materials  fit)m  the 
container.  Use  bags  and  containers  of 
such  design  so  as  to  contain  the  vapors 
of  the  cleaning  solvent.  Cotton-tipped 
swabs  used  for  very  small  cleaning 
operations  are  exempt  from  this 
requirement. 


(2)  Store  fresh  and  spent  cleaning 
solvents,  except  semi-aqueous  scdvent 
cleanere.  used  in  aerospace  cleaning 
operations  in  closed  containera. 

•  •        •        •        • 

(b)  Hand-wipe  cleaning.  Each  owner 
or  operator  of  a  new  or  existing  hand- 
wipe  cleaning  operation  (excluding 
cleaning  of  spray  gun  equipment 
performed  in  aocOTdanoe  with 
paragraph  (c)(3)  of  this  section)  subject 
to  this  subpart  shall  use  cleaning 
solvents  that  meet  one  of  the 
requirements  specified  in  paragraphs 
(b)(1).  (b)(2).  and  (b)(3)  of  this  section. 
Cleaning  solvent  solutions  that  contain 
HAP  or  VOC  below  the  de  minimis 
levels  specified  in  §  63.741(f)  are 
exempt  from  the  requirements  in 
paragraphs  (b)(1),  (b)(2),  and  (b)(3). 

*  •        •        •        • 

(c)  •  *  * 
(D*  *  • 

<ii)  If  leaks  are  found  during  the 
monthly  inspection  required  in 
§  63.751(a),  repairs  shall  be  made  as 
soon  as  practicable,  but  no  later  than  15 
days  after  the  leak  was  found.  If  the  leak 
is  not  repaired  by  the  15th  day  after 
detection,  the  cleaning  solvent  shall  be 
removed,  and  the  enclosed  cleaner  shall 
be  shut  down  imtil  the  leak  is  repaired 
or  its  use  is  permanently  discontinued. 

(2)  Nonatomized  cleaning.  Clean  the 
spray  gun  by  placing  cleaning  solvent  in 
the  pressure  pot  and  forcing  it  through 
the  gim  with  the  atomizing  cap  in  place. 
No  atomizing  air  is  to  be  used.  Direct 
the  cleaning  solvent  frx)m  the  spray  gun 
into  a  vat,  dnmi,  or  other  waste 
container  that  is  closed  when  not  in  use. 


(4)  Atomizing  cleaning.  Clean  the 
spray  gun  by  frxcing  the  cleaning 
solvent  through  the  gun  and  direct  the 
resulting  atomized  spray  into  a  waste 
container  that  is  fitted  with  a  device 
designed  to  capture  the  atomized 
cleaning  solvent  emissions. 

*  •        •        •        • 

(e)«  •  • 

(1)  Cleaning  during  the  manufacture, 
assembly,  installation,  maintmance,  or 
testing  of  compcments  of  breathing 
oxygen  systems  that  are  exposed  to  the 
breathing  oxygen; 

(2)  Cleaning  during  the  manufacture, 
assembly,  installation,  maintenance,  or 
testing  of  parts,  subassemblies,  or 
assemblies  that  are  exposed  to  strong 
oxidizers  or  reducers  (e.g.,  nitrogen 
tetroxide,  liquid  oxygen,  or  hydrazine); 

*  •        *        »        • 

(9)  Cleaning  of  metallic  and  non- 
metallic  materials  used  in  honeycomb 
cores  dxiring  the  manufacture  or 
maintenance  of  these  cores,  and 
cleaning  of  the  completed  cores  used  in 
the  manufacture  of  aerospace  vehicles 
or  components; 

(10)  Cleaning  of  aircraft 
transparencies,  polycarbonate,  or  glass 
substrates; 

*  •        »        •        • 

(13)  Cleaning  operations  identified  in 
an  Essential  Use  Waiver,  which  has 
been  reviewed  and  approved  by  the  U. 
S.  EPA  and  the  voting  parties  of  the 
International  Montreal  Protocol 
Committee  (sections  604(d)(1)  and  (g)(2) 
of  the  Act). 


Table  l  .—Composition  Requirements  for  Approved  Cleaning  Solvents 


Cleaning  sotvent  type 


Aqueous 


Hydrocartxxvbesed 


Composition  requirements 


Cleaning  solvents  in  wt)k*)  water  is  the  primary  ingredtent  (>80  percent  of  cleaning  solvent  solution  as  applied 
must  be  water).  Detergents,  surfactants,  and  bioenzyme  mixtures  and  nutrients  may  be  combined  with  the  water 
along  with  a  variety  of  additives,  such  as  organic  solvents  (e.g.,  high  boiling  point  alcohoJs).  buWers.  saponifi- 
ers,  Inhibitors,  emulsifiers,  pH  buffers,  and  ahtifoaming  agents.  Aqueous  solutions  must  have  a  flash  point  great- 
er than  93»C  (200''F)  (as  reported  by  the  manufacturer),  and  the  solution  must  be  misdble  wnth  water. 

Cleaners  that  are  composed  of  photochemically  reactive  hydrocarbons  and  oxygenated  hydrocaitxxe  and  have  a 
maximum  vapor  pressure  of  7  mm  Hg  at  20*0  (3.75  in  HjO  at  68'F).  These  cleaners  also  contain  no  HAP  or 
ozone  depleting  compounds. 


6.  Section  63.745  is  amended  by 
revising  paragraph  (e)  introductory  text, 
(g)(2)(i),  (g)(2)(ii),  (g)(2)(iii):  removing 
paragraph  (g)(2)(iv)  and  redesignating 
paragraphs  (g)(2)(v)  and  (g)(2)(vi)  as 
(g)(2)(iv)  and  (g)(2)(v),  respectively,  to 
read  as  follows: 

f  63.746    Standards:  Primer  and  topcoat 
application  openrtiona. 


(e)  Compliance  methods.  Compliance 
with  the  organic  HAP  and  VOC  content 
limits  specified  in  paragraphs  (c)(1) 
through  (c)(4)  of  this  section  shall  be 
accomplished  by  using  the  methods 
specified  in  paragraphs  (c)(1)  through 
(c)(4)  of  this  section  and  §  63.743(d)  of 
this  subpart  either  by  themselves  or  in 
conjimction  with  one  another. 
•        *        *        *        • 

(g)*  *   • 
(2)  *   •  • 


(i)  For  existing  sources,  the  owner  or 
operator  must  choose  one  of  the 
following: 

(A)  Before  exhausting  it  to  the 
atmosphere,  pass  the  air  stream  through 
a  dry  particulate  filter  system  certified 
by  the  filter  manufacturer  using  the 
methods  described  in  §  63.750(o)  to 
meet  or  exceed  the  efficiency  data 
points  in  Tables  1  and  2;  or 
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Table  l.— Two-Stage  Arrestior; 
Liquid  Phase  Challenge 


FikvHon  •flci6ncy 
requremsra,  ^ 


>60 
>10 


a  i  ill      .a^M^L«l^ 

AOTOOyiiBfnC  pwaos 


>6.7 
>4.1 
>2.2 


Table  2.— Two-Stage  Arrestor; 
Solid  Phase  Challenge 


FMradon  MflCMncy 


>«0 
>60 
>10 


Awodyntmic  paiticia 
•izcrang.  |iin 


>8.1 
>6.0 
>2.6 


(B)  Before  exhausting  it  to  the 
atmosphere,  pass  the  air  stream  through 
a  waterwash  system  that  shall  remain  in 
operation  during  all  coating  application 
operations;  or 

(C)  Before  exhausting  it  to  the 
atmosphere,  pass  the  air  stream  through 
an  air  pollution  control  system  that 
meets  or  exceeds  the  efficiency  data 
points  in  Tables  1  and  2  and  is 
approved  by  the  permitting  authority. 

(ii)  For  new  sources,  either: 
(A)  Before  exhausting  it  to  the 
atmosphere,  pass  the  air  stream  through 
a  dry  particulate  Rlter  system  certified 
by  the  filter  manufocturar  using  the 
methods  described  in  §  63.750(o)  to 
meet  or  exceed  the  efficiency  data 
points  in  Tables  3  and  4;  or 

Table  3.— Three-Stage  Arrestor; 
Liquid  Phase  Challenge 


FMialioii  eMciency 
niqijirafnant.  % 

Aerodynamic  pertide 
size  range.  \}n\ 

>95 
>60 
>€5 

>2.0 
>1.0 
>0.42 

Table  4.— Three-Stage  Arrestor; 
Solid  Phase  Challenge 

FMrabon  efficiency 

Aerodynairac  particle 
size  range,  ^un 

>96 
>65 
>75 

>2JS 
>1.1 
>0.70 

(B)  Before  exhausting  it  to  the 
atmosphere,  pass  the  air  stream  through 
an  air  pollution  control  system  that 
meets  or  exceeds  the  efficiency  data 
points  in  Tables  3  and  4  and  is 
approved  by  the  permitting  authority. 

(iii)  Owners  or  operatore  of  new 
sources  that  have  commenced 
construction  or  reconstruction  after 
September  1, 1995.  but  prior  to  October 


29, 1996,  may  comply  with  the 
following  requirements  in  lieu  of  the 
requirements  in  paragraph  (g)(2Hii)  of 
this  section: 

(A)  Pass  the  air  stream  through  either 
a  two-stage  div  particulate  filter  83rst«n 
or  a  waterwash  system  before 
exhausting  it  to  the  atmosphere. 

(B)  If  the  primer  or  topcoat  contains 
chromium  or  cadmium,  control  shall 
consist  of  a  HEPA  filter  system,  three- 
stage  filter  system,  or  other  control 
system  equivalent  to  the  three  stage 
filter  system  as  approved  by  the 
permitting  agency. 

*        •        •        •        • 

7.  Section  63.746  is  amended  by 
revising  {Mragraphs  (b)(1),  (b)(3), 
(b)(4)(i).  (b)(4)(ii),  and  the  second 
sentence  of  paragraph  (bK4Kv)  to  read  as 
follows: 


163.746 


thnwigh  a  baghouae  before  exhausting  it 
to  the  atmosphere. 

(v)  *  *  *  If  the  water  oath  in  the 
waterwash  system  Calls  tne  visual 
continuity/flow  characteristics  check  or 
the  water  flow  rate,  as  reccnded 
pursuant  to-$  63.7S2(e)(7),  or  the  water 
flow  rate,  as  recorded  pursuant  to 
§  63.752(d)(2).  exceeds  the  limit(8) 
specified  by  the  booth  manufacturer  or 
in  locally  prepared  operating 
procedures,  or  the  booth  manubcturer's 
or  locally  prepared  maintenance 
procedures  fiX'  the  filter  or  waterwash 
system  have  not  been  performed  as 
scheduled,  shut  down  the  operation 
immediately  and  take  corrective  action. 


8.  Section  63.747  is  amended  by 
revising  paragraphs  (c)(1),  (c)(2)  and  (e) 
introductory  text  to  read  as  follows: 


(b)(1)  HAP  emissiont—non-HAP 
chemical  strippen  and  technologies. 
Except  as  provided  in  paragraph  (b)(2) 
or  (b)(3)  of  this  section,  eech  owner  or 
operator  of  a  new  or  existing  aerospace 
depainting  operation  subject  to  this- 
subpart  alull  emit  no  organic  HAP  from 
chemical  stripping  formulations  and 
agents  or  chemical  paint  softeners. 

(3)  Each  owner  or  operator  of  a  new 
or  existing  depainting  0{>eration 
complying  with  paragraph  (b)(1)  of  this 
section  shall  not,  on  an  annual  average 
basis,  use  more  than  190  pounds  of 
organic  HAP  material(s)  per  commercial 
aircraft  depainted  or  more  than  365 
pounds  of  organic  HAP  matarial(s)  per 
military  aircraft  depainted  for  spot 
stripping  and  decal  removal. 

(4)*   *   • 

(i)  Perform  the  depainting  operation 
in  an  enclosed  area,  unless  a  closed- 
cycle  depainting^system  is  used. 

(U)  (A)  For  existing  sources,  pass  any 
air  stream  removed  from  the  enclosed 
aree  or  closed-cycle  depainting  system 
through  a  dry  particulate  filter  system, 
certified  by  the  filter  manufacturCT  using 
the  method  described  in  §  63.750(o)  to 
meet  or  exceed  the  efficiency  data 
points  in  Tables  1  and  2  of  §  63.745, 
throng  a  baghouse,  or  tiirou^  a 
waterwash  system  before  exhausting  it 
to  the  atmosphere. 

(B)  For  new  sources  pass  any  air 
stream  removed  from  the  enclosed  area 
or  closed-cycle  depainting  system 
through  a  dry  particiilate  filter  system 
certified  by  the  filter  manufacturer  using 
the  method  described  in  §  63.750(o)  to 
meet  or  exceed  the  efficiency  data 
points  in  Tables  3  and  4  of  §  63.745  or 


iea.747 


Ctieintcal  niWInQ 


(c)'  •  * 

(1)  Organic  HAP  emissions  from 
chemical  milUng  maskants  shall  be 
limited  to  organic  HAP  content  levels  of 
622  grams  of  organic  HAP  f>er  liter  (5.2 
Ib/gal)  of  Type  I  chemical  milUng 
maskant  (less  water)  as  applied,  and  no 
more  than  160  grams  of  organic  HAP  per 
liter  (1.3  lb/gal)  of  Type  n  chemical 
milling  maskant  (less  water)  as  applied. 

(2)  VOC  emissions  bom  chemical 
milling  maskants  shall  be  limited  to 
VOC  content  levels  of  no  more  than  622 
grams  of  VOC  per  liter  (5.2  lb/gal)  of 
Type  I  chemical  milling  maskant  (less 
water  and  exempt  solvents)  as  applied, 
and  no  more  than  160  grams  of  VOC  per 
liter  (1.3  lb/gal)  of  Type  II  chemical 
milling  maskant  (less  water  and  exempt 
solvents)  as  applied. 

•        •        *        •         • 

(e)  Compliance  methods.  Compliance 
with  the  organic  HAP  and  VOC  content 
limits  specified  in  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  shall  be 
accomplished  by  using  the  methods 
specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section  and  §  63.743(d)  of  this 
subpart  either  by  themselves  or  in 
conjunction  with  one  another. 

9.  Section  63.749  is  amended  by 
revising  paragraphs  (a),  (b).  (f)(3)(ii)(A), 
and  (h)(3)(i)  to  read  as  follows: 

f  63.746   OompllBfieedelHand 

(a)  Compliance  dates.  Each  owner  or 
operator  of  an  existing  affiacted  source 
subject  to  this  subpart  shall  comply 
with  the  requirements  of  this  subpart  by 
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September  1, 1998,  except  as  specified 
in  this  section.  Owners  or  operaton  of 
new  affected  sources  subject  to  this 
subpart  shall  comply  on  the  effective 
date  or  upon  startup,  whichever  is  later. 
In  addition,  each  owner  or  operator 
shall  comply  with  the  compUanoe  dates 
specified  in  §  63.6(b)  and  §  63.6(c). 
C3wner8  or  operatore  of  existing  primer 
or  topcoat  application  operations  and 
depainting  operations  who  construct  or 
reconstruct  a  spray  booth  or  hanger 
must  comply  with  the  new  source 
requirements  for  inorganic  HAP 
specified  in  §§63.745(g)(2)(ii)  and 
63.746(b)(4)  for  that  new  spray  booth  or 
hanger  upon  startup. 

(b)  General.  Each  fiadlity  subject  to 
this  subpart  shall  be  considered  in 
noncompliance  if  the  owner  or  operator 
foils  to  submit  a  startup,  shutdown,  and 
malfunction  plan  as  required  by 
$  63.743(b)  or  uses  a  control  device 
other  than  one  specified  in  this  subpart 
that  has  not  been  approved  by  the 
Administrator,  as  required  by 
§  63.743(c). 

(f)'  •  * 

(3)*  *  • 

(ii)  •  •  * 

(A)  For  any  spot  stripping  and  decal 
removal,  the  value  of  C,  as  determined 
using  the  procedures  specified  in 
§63.750(j),  is  less  than  or  equal  to  190 
pounds  of  organic  HAP  material(s)  per 
commercial  aircraft  depainted  or  more 
than  365  pounds  of  organic  HAP 
material(s)  per  aircraft  depainted  fw 
military  aircraft  calculated  on  a  yearly 
average;  and 
*        •        •        •        • 

(h)*  •  • 

(3)*  *  • 

(i)  For  all  imoontrolled  chemical 
milling  maskants.  all  values  of  Hi  and' Ha 
(as  determined  using  the  procedures 
specified  in  §63.75^)  and  (1))  are  less 
than  or  equal  to  622  grams  of  organic 
HAP  per  liter  (5.2  lb/gal)  of  Type  I 
chemical  milling  maskant  as  applied 
(less  water),  and  160  grams  of  organic 
HAP  per  liter  (1.3  lb/gal)  of  Type  U 
chemical  milling  maskant  as  applied 
(less  water).  All  values  of  Gj  and  G.  (as 
determined  using  the  procedures 
specified  in  §63.750(m)  and  (n))  are  less 
than  or  equal  to  622  grams  of  organic 
VOC  per  liter  (5.2  lb/gal)  of  Type  I 
chemical  milling  maskant  as  applied 
(less  water  and  exempt  solvents),  and 
160  grams  of  VOC  per  liter  (1.3  lb/gal) 
of  Type  n  chemical  milling  maskant 
(less  water  and  exempt  solvents)  as 
applied. 
***** 

10.  Section  63.750  is  amended  by 
revising  paragraphs  (c)(1),  (e)(1). 


Equation  7  ("Eq.  7")  in  (e)(2).  (g)(3)(ii). 
(i)(l).  (i)(2)(ii).  (i)(2)(ui).  (equation  19 
remains  unchanged),  (j)  introductory 
text.  (jMD.  Oi(3)  and  (k)(l);  and  by 
adding  paragraph  (o)  to  read  as  follows: 

}  63.750   Teat  metttoda  and  prooedufaa. 

•  •        •        •        • 

(1)  For  coatings  that  contain  no 
exempt  solvents,  determine  the  total 
organic  HAP  content  using 
manufacturer's  supplied  (uta  or  Method 
24  of  40  CFR  part  60.  appendix  A,  to 
determine  the  VOC  content  The  VOC 
content  shall  be  used  as  a  surrogate  for 
total  HAP  content  for  coatings  that 
contain  no  exempt  solvent.  If  there  is  a 
discrepancy  between  the  manufecturer's 
formulation  data  and  the  results  of  the 
Method  24  analysis,  compliance  shall  be 
based  on  the  results  from  the  Method  24 
analysis. 

*  •        *        •        • 

(e)  •  •  • 

(1)  Determine  the  VOC  content  of 
each  formulation  (less  water  and  exempt 
solvents)  as  applied  using 
manufactiirer's  supplied  data  or  Method 
24  of  40  CFR  part  60,  appendix  A,  to 
determine  the  VOC  content.  The  VOC 
content  shall  be  used  as  a  surrogate  for 
total  HAP  content  for  coatings  that 
contain  no  exempt  solvent.  If  there  is  a 
discrepancy  between  the  manufacturer's 
formulation  data  and  the  results  of  the 
Method  24  analysis,  compliance  shall  be 
based  on  the  results  from  the  Method  24 
analysis. 

(2)*  •  • 


M. 


VJ 

''o- 

-v^)- 

-v.i 

• 

• 

* 

* 

(g)* 

•  • 

*  • 

Eq.  7 


(ii)  Assure  that  all  HAP  emissions 
from  the  affected  HAP  emission  point(s) 
are  segregated  irom  gaseous  emission 
points  not  affected  by  this  subpart  and 
that  the  emissions  can  be  captured  for 
measurement,  as  described  in 
63.750(g)(2)(ii)(A)  and  (B): 
•        *        •        •        * 

(i)(l)  Alternative  application 
method— primers  and  topcoats.  Each 
owner  or  operator  seeking  to  use  an 
alternative  application  method  (as 
allowed  in  §  63.745(f)(l)(ix))  in 
complying  with  the  standards  for 
primers  and  topcoats  shall  use  either  the 
procedures  specified  in  paragraphs 
(i)(2)(i)  or  (i)(2)(ii)  of  this  section  to 
determine  the  organic  HAP  and  VOC 
emission  levels  of  the  alternative 
application  technique  as  compared  to 
either  HVLP  or  electrostatic  spray 
application  methods. 


(2).  *  * 

(ii)  Test  the  proposed  application 
method  against  either  HVIP  or 
electrostatic  spray  applicatian  methods 
in  a  laboratory  or  pilot  production  area. 
using  parts  and  coatings  r^resentative 
of  the  process(e8)  where  the  alternative 
method  is  to  be  used.  The  laboratory  test 
will  use  the  same  part  configuration(s) 
and  the  same  number  of  parts  for  both 
the  proposed  method  and  the  HVLP  or 
electrostatic  spray  appUcation  methods. 

(iii)  Whenever  the  approach  in  either 
paragraph  (i)(2)(i)  or  (i)(2)(ii)  is  used,  the 
owner  or  operator  shall  calculate  both 
the  organic  HAP  and  VOC  emission 
reduction  using  equation  19: 
•        *        •        •        * 

(j)  Spot  stripping  and  decal  removal. 
Each  owner  or  operator  seridng  to 
comply  with  §  63.746(b)(3)  shall 
determine  the  weight  of  organic  HAP 
material  used  per  aircraft  using  the 
procedure  specified  in  paragraphs  (j)(l) 
through  (j)(3)  of  this  section. 

(1)  For  eadi  chemical  stripper  used 
for  sfxit  stripping  and  decal  removal, 
determine  for  each  annual  period  the 
total  weight  of  organic  HAP  material 
using  the  procedure  specified  in 
paragraph  (d)(2)  of  this  section. 
***** 

(3)  Calculate  the  annual  average 
weight  of  organic  HAP  material  used  for 
spot  stripping  and  decal  removal  per 
aircraft  using  equation  20: 

C  =  is! is! Eq.  20 

A 

Where: 

C=aimual  average  weight  (lb  per 

aircraft)  of  organic  HAP-material 
(chemical  stripper)  used  for  spot 
stripping  and  decal  removal. 

m=numDer  of  organic  HAPs  contained 
in  each  chemical  "tripper,  as 
applied. 

n=number  of  organic  HAP-containing 
chemical  strippers  used  in  the 
aiuual  period. 

Whi=weight  traction  (expressed  as  a 
decimal)  of  each  oi^ganic  HAP  (i) 
contained  in  the  chemical  stripper, 
as  applied,  for  each  aircraft 
depainted. 

Dhi=density  (lbs/gal)  of  each  organic 
HAP  (i)  contained  in  the  chemical 
stripper,  as  applied,  for  each  aircraft 
depainted. 

V,i=vorume  (gal)  of  organic  HAP- 
containing  chemical  stripper  i  used 
for  during  the  annual  period. 

A=number  of  aircraft  for  which 

depainting  operations  began  during 
the  aimual  period, 
(k)*  •  • 
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(1)  For  coatings  that  contain  no 
exempt  solvent.s,  deteimine  the  total 
organic  HAP  content  using 
manufacturer's  supplied  data  or  Method 
24  of  40  CFR  part  60.  appendix  A  to 
determine  the  VOC  content.  The  VOC 
content  shall  be  used  as  a  surrogate  for 
total  HAP  content  for  coatings  that 
contain  no  exempt  solvent.  If  there  is  a 
discrepancy  between  the  manufacturer's 
formulation  data  and  the  results  of  the 
Method  24  analysis,  compliance  shall  be 
based  on  the  results  from  the  Method  24 
analysis. 

*  •  M  ft  « 

(o)  Inorganic  HAP  emissions — dry 
particulate  filter  certification 
requirements.  Dt7  particulate  filters 
used  to  comply  with  §  63.745(h)(2)  or 
§  63.746(b)(4)  must  be  certified  by  the 
filter  manufacturer,  using  method  319  in 
appendix  A  of  subpart  A  of  this  part,  to 
meet  or  exceed  the  efficiency  data 
points  found  in  Tables  4  and  5,  or  6  and 
7  of  this  section  for  existing  or  new 
sources  respectively. 

11.  Section  63.751  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(6)(ii)(A).  paragraph  (b)(6)(iii) 
introductory  text,  and  the  first  sentence 
of  paragraph  (b)(6)(iii)(A)(2). 
introductory  text  and  paragraphs 
(b)(6)(iii)(D).  (c)(1).  (c)(2)  and  (d)  to  read 
as  follows: 

f  63.751    Monitoring  raqulranMnt*. 

***** 

(b)'  *  • 

(6)*   *  * 

(ii)  •  •  • 

(A)  Except  as  allowed  by  paragraph 
(b)(6)(iii)(A)(2)  of  this  section,  all 
continuous  emission  monitors  shall 
comply  with  performance  specification 
(PS)  8  or  9  in  40  CFR  part  60,  appendix 
B,  as  appropriate  depending  on  whether 
VOC  or  HAP  concentration  is  being 
measured.  •   •   * 
***** 

(iii)  Owners  or  operators  complying 
with  §  63.745(d).  §  63.746(c).  or 
§  63.747(d)  through  the  use  of  a  control 
device  and  establishing  a  site-specific 
operating  parameter  in  accordance  with 
paragraph  (b)(1)  shall  fulfill  the 
requirements  of  paragraph  (b)(6)(iii)(A) 
of  this  section  and  paragraph  (b)(6)(iii) 
(B)  or  (C)  of  this  section,  as  appropriate. 
***** 

(A)*    •    • 

[2]  For  owners  or  operators  using  a 
nonregenerative  carbon  adsorber,  in  lieu 


of  using  continuous  emission  monitors 
as  specified  in  paragraph  (b)(6)(iii)(A)(l) 
of  this  section,  the  owner  or  operator 
may  use  a  portable  monitoring  device  to 
monitor  total  HAP  or  VOC 
concentration  at  the  inlet  and  outlet  or 
the  outlet  of  the  carbon  adsorber  as 
appropriate.  •   •   • 


(D)  If  complying  with  §  63.745(d). 
§  63.746(c).  or  §  63.747(d)  through  the 
use  of  a  nonregenerative  carbon 
adsorber,  in  lieu  of  the  requirements  of 
paragraph  (b)(6)(iii)  (B)  or  (C)  of  this 
section,  the  owner  or  operator  may 
replace  the  carbon  in  the  carbon 
adsorber  system  with  fresh  carbon  at  a 
regular  predetermined  time  interval  as 
determined  in  accordance  with 
paragraph  (b)(2)  of  this  section. 
***** 

(c)*   •   • 

(1)  Each  owner  or  operator  using  a  dry 
particulate  filter  system  to  meet  the 
requirements  of  §  63.745(g)(2)  shall, 
while  primer  or  topcoat  application 
operations  are  occurring,  continuously 
monitor  the  pressure  drop  across  the 
system  and  read  and  record  the  pressure 
drop  once  per  shift  following  the 
recordkeeping  requirements  of 

§  63.752(d). 

(2)  Each  owner  or  operator  using  a 
waterwash  system  to  meet  the 
requirements  of  §  63.745(g)(2)  shall, 
while  primer  or  topcoat  application 
operations  are  occurring,  continuously 
monitor  the  water  flow  rate  through  the 
system  and  read  an  record  the  water 
flow  rate  once  per  shift  following  the 
recordkeeping  requirements  of 

§63. 752(d). 

(d)  Particulate  filters  and  waterwash 
booths — depainting  operations.  Each 
owner  or  operator  using  a  dry 
particulate  filter  or  waterwash  system  in 
accordance  with  the  requirements  of 
§  63.746(b)(4)  shall,  while  depainting 
operations  are  occurring,  continuously 
monitor  the  pressure  drop  across  the 
particulate  filters  or  the  water  flow  rate 
through  the  waterwash  system  and  read 
and  record  the  pressure  drop  or  the 
water  flow  rate  once  per  shift  following 
the  recordkeeping  requirements  of 
§  63.752(e). 
***** 

12.  Section  63.752  is  amended  by 
revising  paragraphs  fb)(l).  (e)(6)  and  (f) 
introductory  text;  and  by  removing 
paragraph  (d)(4)  to  read  as  follows: 


163.752    R«cordicMplng  rsqutramenta. 

(b)'   *  • 

(1)  The  name,  vapor  pressure,  and 
documentation  showing  the  organic 
HAP  constituents  of  each  cleaning 
solvent  used  for  affected  cleaning 
operations  at  the  facility. 
*        •        •        *        • 

(e)*   •  • 

(6)  Spot  stripping  and  decal  removal. 
For  spot  stripping  and  decal  removal, 
the  weight  of  organic  HAP-material 
used,  the  annual  average  weight  of 
organic  HAP-material  used  per  aircraft, 
the  annual  number  of  aircraft  stripped, 
and  all  data  and  calculations  used. 


(f)  Chemical  milling  maskant 
application  operations.  Each  owner  or 
operator  seeking  to  comply  with  the 
organic  HAP  and  VOC  content  limits  for 
the  chemical  milling  maskant 
application  operation,  as  specified  in 
§  63.747(c)  and  (d),  shall  record  the 
information  specified  in  paragraphs 
(f)(1)  through  (f)(4)  of  this  section,  as 
appropriate. 
•        •        *        •        • 

13.  Section  63.753  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text  to  read  as  follows: 

f  63.753    Reporting  rsqulTMnants. 

(a)(1)  Except  as  provided  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  each  owner  or  operator  subject 
to  this  subpart  shall  fulfill  the 
requirements  contained  in  §  63.9(a) 
through  (e)  and  (h)  through  (j). 
Notification  requirements,  and  §  63.10 
(a),  (b),  (d),  and  (f),  Recordkeeping  and 
reporting  requirements,  of  the  General 
F*rovisions,  40  CFR  part  63,  subp>art  A. 
except  that  the  initial  notification 
requirements  for  new  or  reconstructed 
affected  sources  in  §  63.9(b)  (3)  through 
(5)  shall  not  apply,  and  that  the  initial 
notification  for  existing  sources  that  the 
source  is  subject  to  the  standard 
required  in  §  63.9(b)(2)  shall  be 
submitted  not  later  than  September  1. 
1997.  In  addition  to  the  requirements  of 
63.9(h),  the  notification  of  compliance 
status  shall  include: 


14.  Table  1  is  added  to  the  end  of 
subpart  GG  to  read  as  follows: 


Table  1  to  Subpart  GG.— General  Provisions  Applicability  to  Subpart  GG 


Reference 


Applies  to  affected  sources 
in  subpart  GG 


Convnont 


63.1(a)(1) 


Yes 
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Table  1  to  Subpart  GG.— General  Provisions  Appucabiuty  to  Subpart  GG— Continued 


Reference 


63.1(a)(2) 

63.1(a)(3) 

63.1(a)(4) 

63.1(a)(5) 

63.1(a)(6) 

63.1(a)(7) 

63.1(a)(8) 

63.1(a)(9) 

63.1(a)(10) 

63.1(a)(11) 

63.1(a)(12) 

63.1(a)(13) 

63.1(a)(14) 

63.1(b)(1) 

63.1(b)(2) 

63.1(b)(3) .'... 

63.1(c)(1) 

63.1(c)(2) 

63.1(c)(3) 

63.1(c)(4)  

63.1(c)(5) 

63.1(d)  

63.1(e)  

63.2 

63.3 

63.4(a)(1) 

63.4(a)(2) 

63.4(a)(3) 

63.4(a)(4) 

63.4(a)(5) 

63.4(b)  

63.4(c)  

63.5(a)  

63.5(b)(1) 

63.5(b)(2) 

63.5(b)(3) 

63.5(b)(4) 

63.5(b)(5) 

63.5(b)(6) 

63.5(c)  

63.5(d)(1)(i) 

63.5(d)(1)(ii)  (AHH) 

63.5(d)(1)(ii)(l)  

63.5(d)(1)fH)(J) 

63.5(d)(1)fiii)  

63.5(d)  (2H4)  

63.5(e)  

63.5(f)  

63.6(a)  

63.6(b)  (1H5)  

63.6(b)(6) 

63.6(b)(7) „ 

63.6(c)(1)  

63.6(C)(2)  


63.6(c)  (3H4) 

63.6(c)(5)  

63.6(d)  

63.6(e)  .- 


63.6(f)  . 

63.6(g) 

63.6(h) 


63.6(i)  (1H3) 
63.6(i)(4)(l)(A) 
63.6(i)(4)(l)(B) 


63.6(l)(4)(iO 


Applies  to  afledad  sources 
in  subpart  GG 


Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

tto  .. 

Yes 

Yes 

No  .. 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 

Yes 

No.. 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No.. 

No.. 

Yes 

Yes 

No.. 

No  .. 
Yes 
No.. 
Yes 

Yes 
Yes 
No.. 

Yes 
Yes 
No.. 


No 


Comment 


Reserved. 


Reserved. 


Subpart  GG  does  not  apply  to  area  sources. 
Reserved. 


Reserved. 


Reserved. 


Reserved. 

Reserved. 
Reserved. 


§  63.749(a)  specifies  compiance  dates  for  new  sources. 
Reserved. 


The  standards  in  subpart  GG  are  promulgalad  under 

section  1 12(d)  of  the  Act 
Reserved. 

Reserved. 

§  63.743(b)  includes  addKional  provisions  for  ttie  oper- 
ation and  maintenance  plan. 


The  standards  in  subpart  GG  do  not  include  opacity 
standards. 


§  63.743(a)(4)  specifies  that  requests  for  extension  of 
compliance  nrxjst  be  sutxnitted  no  later  than  120  days 
beton  an  affected  source's  compliance  date. 

The  starxlards  in  sutipart  GG  are  promulgated  under 
section  1 12(d)  of  the  Ad 
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Table  i  to  Subpart  GG.— General  Provisjons  Appucabiuty  to  Subpart  QG— Continijed 


AfipliM  to  antclsd  •QuroM 
insubpwtQQ 


ConvTwnt 


63.8(i)  (5H12)  

83.8{i)(13)  

83.6(0(14)  

63.6(i)(15)  

83.8(i)(16)  

63.8(D  

63.7(«)(1)  

63.7(a)(2)  (iHvt)  ... 
83.7(a)(2)  (vUHvi) 

63.7(a)(2)(ix) 

63.7(a)(3) 

63.7(b)  

63.7(c)  

83.7(d)  

83.7(e)  

83.7(f)  

63.7(fl)(1) 

63.7(g)(2) 

83.7(a)(3) 

83.7(h)  

83.8(a)  (1H2)  

63.8(a)(3) 

63.8(a)(4) 

63.8(b)  

83.8(c)  

83.8(d)  

63.8(e)  (1H4)  

63.8(e)(5)(0 

63.8(e)(5)(H)  

63.8(0(1)  

63.8(D(2)  (iHvH) .... 
63.8(f)(2)(v«i)  

63.8(f)(2)(ix)  

63.8(1)  (3H6)  

63.8(g)  

63.9(a)  

63.9(b)(1)  

83.9(b)(2) 

63.9(b)(3) 

63.9(b)(4) 

63.9(b)(5) 

83.9(c)  

63.9(d)  

63.9(e)  

83.9(f)  

63.9(g)(1) 

63.9(g)(2) 

63.9(g)(3) 

63.9(h)  (1H3)  

63.9(h)(4) 

63.9(h)  (5H6)  

63.9(0  

63.9(j)  

63.10(a)  

63.10(b)  

83.10(c)(1)  

63.10(c)  (2H4)  

63.10(c)(5)-(8)  

83.10(c)(9)  

63.10(c)  (10)-(13) 
63.10(c)(14)  


Yet 

Yes 

Yet 

No.. 

Yet 

Yet 

Yet 

Yet 

No.. 

Yet 

Yat 

Yet 

Ytt 

Yet 

Yet 

Ym 

Yet 

No.. 

Yet 

Yet 

Yet 

No.. 

Yet 

Yet 

Yet 

No.. 

Yet 

Yet 

No.. 

Yet 
Yet 
No.. 

Yet 
Yet 
Yet 
Yet 
Yet 
Yet 


No.. 

No  .. 

No  .. 

Yes 

Yes 

Yes 

No.. 

No  .. 
No.. 

No  .. 
Yes 

No  .. 

Yes 

Yes 

Yes 

Yes 

Yes 

h4o  .. 

No  .. 

No.. 

No.. 

No.. 

No.. 


Reeetved. 


Reeerved. 


Retervad. 


Retefved. 


The  atandardt 
standwds. 


in  subpart  GG  do  not  indude  opacity 


The  atandardt  in  subpart  GQ  do  not  include  opacity 
starvlards. 


§  63.753(a)(1)  requires  submMal  of  the  initial  notification 
at  least  1  year  prior  to  ttw  oompMarx^e  date; 

§63.753(a)(2)  allows  a  title  V  or  part  70  permit  applica- 
tion to  tM  substituted  for  the  initiai  notification  in  cer- 
tain circumttartoas. 


The  standards  in  subpart  GG  do  not  include  opacity 
standards. 

The  standards  in  subpart  GG  do  not  include  opacity 
standards. 

§  63.753(a)(1)  also  specifies  addKional  information  to  be 

included  in  the  notification  of  compKanoe  status. 
Reserved. 


Rosorved. 
Reserved. 
S83.6(d)  does  not  apply  to  this  subpart 
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Table  1  to  Subpart  GG.— General  Provisions  Appucabiuty  to  Subpart  GG— (Continued 


Reference 


63.10(c)(15)  

63.10(d)  (1)-{2) 
63.10(d)(3) 

63.10(d)(4) 

63.10(d)(5) 

63.(10)(e)(1)  .... 
63.1O(e)(2)(0  .... 
63.10(e)(2)(iO  ... 

63.10(e)(3) 

63.10(e)(4) 

63.10(0  

63.11  ...„ 

63.12 

63.13 

63.14 

63.15  ..„ 


Applies  to  affected  sources 
in  subpart  QG 


No. 
Yes 

f4o. 

Yes 
Yes 
No. 
No. 
No. 

Ho. 
No. 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 


Comment 


The  standards  in  subpart  GG  do  not  include  opacity 
standards. 


The  standards  in  subpart  QG  do  not  include  opacity 
standards. 

The  standards  in  subpart  GG  do  not  include  opcKity 
standards. 


15.  Appendix  A  of  subpart  CXi  is 
added  to  read  as  follows: 

Appendix  A  to  Subpart  GG — Specialty 
Coating  Definititms 

Ablative  coating — A  coating  that  chars 
when  exposed  to  open  flame  or  extreme 
temperatures,  as  would  occur  during  the 
failure  of  an  engine  casing  or  during 
aerodynamic  heating.  The  ablative  char 
surface  serves  as  an  insulative  barrier, 
protecting  adjacent  components  from  the 
heat  or  open  flame. 

Adhesion  promoter — A  very  thin  coating 
applied  to  a  substrate  to  promote  wetting  and 
form  a  chemical  bond  with  the  subsequently 
applied  material. 

Adhesive  bonding  primer — A  primer 
applied  in  a  thin  film  to  aerospace 
components  for  the  purpose  of  corrosion 
inhibition  and  increased  adhesive  bond 
strength  by  attachment.  There  are  two 
categories  of  adhe?<ve  bonding  primers: 
primers  with  a  design  cure  at  250"  F  or  below 
and  primers  with  a  design  cure  above  250° 
F. 

Aerosol  coating — A  hand-held, 
pressurized,  non-refillable  container  that 
expels  an  adhesive  or  a  coating  in  a  finely 
divided  spray  when  a  valve  on  the  container 
is  depressed. 

Antichafe  coating — A  coating  applied  to 
areas  of  moving  aerospace  components  that 
may  rub  during  normal  operations  or 
installation. 

Bearing  Coating — A  coating  applied  to  an 
antifriction  bearing,  a  bearing  housing,  or  the 
area  adjacent  to  such  a  bearing  to  facilitate 
bearing  functions  or  to  protect  base  material 
from  excessive  wear. 

Bonding  maskant — A  temporary  coating 
used  to  protect  selected  areas  of  aerospace 
parts  from  strong  acid  or  alkaline  solutions 
during  processing  for  bonding. 

Chemical  agent-resistant  coating  (CABC) — 
An  exterior  topcoat  designed  to  withstand 
exposure  to  chemical  warfare  agents  or  the 
decontam'jiants  used  on  these  agents. 


Clear  coating — A  transparent  coating 
usually  applied  over  a  colored  opaque 
coating,  metallic  substrate,  or  placard  to  give 
improved  gloss  and  protection  to  the  color 
coat.  In  some  cases,  a  clearcoat  refers  to  any 
transparent  coating  without  regard  to 
subsbBte. 

Commercial  exterior  aerodynamic 
structure  primer— A  primer  used  on 
aerodynamic  components  and  structures  that 
protrude  frxnn  the  fuselage,  such  as  wings 
and  attached  components,  control  sur&ces, 
horizontal  stabilizers,  vertical  fins,  wing-to- 
body  fairings,  antennae,  and  landing  gear  and 
doors,  for  the  purpose  of  extended  corrosion 
protection  and  enhanced  adhesion. 

Commercial  interior  adhesive — Materials 
used  in  the  bonding  of  passenger  cabin 
interior  components.  These  components 
must  meet  the  FAA  fireworthiness 
requirements. 

Compatible  Substrate  Primer — Includes 
two  categories:  Compatible  Epoxy  Primer  and 
Adhesive  Primer.  Compatible  Epoxy  Primer 
is  primer  that  is  compatible  with  the  filled 
elastomeric  coating  and  is  epoxy  based.  The 
compatible  substrate  primer  is  an  epoxy- 
polyamide  primer  used  to  promote  adhesion 
of  elastomeric  coatings  such  as  impact- 
resistant  coatings.  Adhesive  Primer  is  a 
coating  that  (1)  inhibits  corrosion  and  serves 
as  a  primer  applied  to  bare  metal  surfaces  or 
prior  to  adhesive  application,  or  (2)  is 
applied  to  surfaces  that  can  be  expected  to 
contain  fuel.  Fuel  tank  coatings  are  excluded 
bom  this  category. 

Conformal  Coating— Coating  applied  to 
electrical  conductors  and  circuit  boards  to 
protect  them  against  electrical  discharge, 
damage,  and/or  corrosion. 

Corrosion  prevention  system — A  coating 
system  that  provides  corrosion  protection  by 
displacing  water  and  ptenetrating  mating 
surfaces,  forming  a  protective  barrier  between 
the  metal  surface  and  moisture.  Coatings 
containing  oils  or  waxes  are  excluded  from 
this  category. 

Critical  use  and  line  sealer  maskant — A 
temporary  coating,  not  covered  under  other 
maskant  categories,  used  to  protect  selected 


areas  of  aerospace  f>arts  from  strong  acid  or 
alkaline  solutions  such  as  those  used  in 
anodizing,  plating,  chemical  milling  and 
processing  of  magnesium,  titanium,  high- 
strength  steel,  high  precision  aluminum 
chemical  milling  of  deep  cuts,  and  aluminum 
chemical  milling  of  complex  shapes. 
Materials  used  for  repairs  or  to  bridge  gaps 
left  by  scribing  operations  (i.e.  line  sealer)  are 
also  included  in  this  category. 

Cryogenic  flexible  primer — A  primer 
designed  to  provide  corrosion  resistance, 
flexibility,  and  adhesion  of  subsequent 
coating  systems  when  exposed  to  loads  up  to 
and  surpassing  the  yield  [xiint  of  the 
substrate  at  cryogenic  temperatures  { -  275*  F 
and  below). 

Cryoprotective  coating — A  coating  that 
insulates  cryogenic  or  subcooled  surfaces  to 
limit  propellent  boil-off,  maintain  structural 
integrity  of  metallic  structures  during  ascent 
or  re-entry,  and  prevent  ice  formation. 

Cyanoacrylate  adhesive — A  fast-setting, 
single  component  adhesive  that  cures  at 
room  tempwrature.  Also  known  as  "super 
glue." 

Dry  Lubricative  Coating — A  coating 
consisting  of  lauric  acid,  cetyl  alcohol, 
waxes,  or  other  non-cross  linked  or  resin- 
bound  materials  that  act  as  dry  lubricants. 

Electric  or  radiation-effect  coating — A 
coating  or  coating  system  engineer^  to 
interact,  through  absorption  or  reflection, 
with  specific  regions  of  the  electromagnetic 
energy  spectrum,  such  as  the  ultraviolet, 
visible,  infrared,  or  microwave  regions.  Uses 
include,  but  are  not  limited  to,  lightning 
strike  protection,  electromagnetic  pulse 
(EMP)  protection,  and  radar  avoidance. 
Coatings  that  have  been  designated 
"classified"  by  the  Department  of  Defense  are 
exempt. 

Electrostatic  discharge  and 
electromagnetic  interference  (EMI)  coating — 
A  coating  applied  to  space  vehicles,  missiles, 
aircraft  radomes,  and  helicopter  blades  to 
disperse  static  energy  or  reduce 
electromagnetic  interference. 

Elevated  temperature  skydrol  resistant 
commercial  primer — ^A  primer  applied 
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primarily  to  cxjnunercial  •ircraft  (or 
coiiun«rcial  aircrkft  adapted  for  military  us«) 
that  must  withstand  immersion  in 
phosphate-ester  (PE)  hydraulic  fluid  (Skydrol 
500b  or  equivalent)  at  the  elevated 
temperature  of  1 50*F  for  1 ,000  hours. 

Epoxy  polyamide  topcoat — A  coating  used 
where  hairder  films  are  required  or  in  some 
areas  where  engraving  is  accomplished  in 
camouflage  colors. 

Fire-nsistant  (interior)  coating— Fctr 
civilian  aircraft,  fire-resistant  interior 
coatings  are  used  on  passenger  cabin  interior 
parts  that  are  subject  to  the  FAA 
nreworthiness  requirements.  For  military 
aircraft,  fire-resistant  interior  coating.s  are 
used  on  parts  subject  to  the  flammability 
requirements  of  MIL-STD-1630A  and  MIL- 
A-87721.  For  space  applications,  these 
coatings  are  used  on  ports  subject  to  the 
flammability  requirements  of  SE-R-0006  and 
SSP  30233. 

Flexible  primer — A  primer  that  meets 
flexibility  requirements  such  as  those  needed 
for  adhesive  bond  primed  fastener  heads  or 
on  surfaces  expMtcted  to  contain  fuel.  The 
flexible  coating  is  required  because  it 
provides  a  compatible,  flexible  substrate  over 
bonded  sheet  rubber  and  rubber-type 
coatings  as  wall  as  a  flexible  bridge  between 
the  bsteners,  skin,  and  skin-to-skin  joints  on 
outer  aircraft  skins.  This  flexible  bridge 
allows  more  topcoat  flexibility  around 
fasteners  and  decreases  the  chance  of  the 
topcoat  cracking  around  the  fasteners.  The 
result  is  better  corrosion  resistance. 

Flight  test  coating — A  coating  applied  to 
aircraft  other  than  missiles  or  single-use 
aircraft  prior  to  flight  testing  to  protect  the 
aircraft  from  corrosion  and  to  provide 
required  marking  during  flight  test 
evaluation. 

Fuel  tank  adhesive — An  adhesive  used  to 
bond  components  exfwsed  to  fuel  and  that 
must  be  compatible  with  fuel  tank  ccxitings. 

Fuel  tank  coating — A  coating  applied  to 
fuel  tank  components  to  inhibit  corrosion 
and/or  bacterial  growth  and  to  assure  sealant 
adhesion  in  extreme  environmental 
conditions. 

High  temperature  coaling — A  coating 
designed  to  withstand  temperatures  of  more 
than  350*F 

Insulation  covering — Material  that  is 
applied  to  foam  insulation  to  protect  the 
insulation  from  mechanical  or  environmental 
damage. 

Intermediate  release  coating — A  thin 
coating  applied  beneath  topcoats  to  assist  in 
removing  the  topcoat  in  depainting 
operations  and  generally  to  allow  the  use  of 
less  hazardous  depainting  methods. 

Lacquer — A  clear  or  pigmented  coating 
formulated  with  a  nitrocellulose  or  synthetic 
resin  to  dry  by  evaporation  without  a 
chemical  reaction.  Lacquers  are  resoluble  in 
their  original  solvent. 

Metalized  epoxy  coating — A  coating  that 
contains  relatively  large  quantities  of  metallic 
pigmentation  for  appearance  and/or  added 
protection. 

Mold  release — A  coating  applied  to  a  mold 
surface  to  prevent  the  molded  piece  from 
sticking  to  the  mold  as  it  is  removed. 

Non-structural  adhesive — An  adhesive  that 
bonds  non-load  bearing  aerospace 


components  in  non-critical  applications  and 
Is  not  ooverod  in  any  otbor  specialty  adhoaiva 
categories. 

Optical  anti-nflection  coating — ^A  coating 
with  a  low  reflectance  in  the  infrared  and 
visible  tiravelength  ranges,  which  is  used  for 
anti-reflection  on  or  near  optical  and  laser 
hardware. 

Part  marking  cvaUng — Coatings  or  inks 
used  to  make  identifying  markings  on 
materials,  components,  and/or  assemblies. 
These  markings  may  be  either  permanent  or 
temporary. 

Pretreatment  coating — An  organic  coating 
that  contains  at  least  0.5  percent  acids  by 
weight  and  is  applied  directly  to  metal 
surfaces  to  provide  sur^ce  etching,  corrosion 
resistance,  adhesion,  and  ease  of  stripping. 

Protective  oUs/waxea — Any  material 
containing  oils  or  waxes  that  is  used  as  a 
temporary  coating  to  provide  corrosion 
protection  by  displacing  water  during 
manufacturing,  storage,  and  transportation. 

Rain  erosion-resistant  coating — A  coating 
or  coating  system  used  to  protect  the  leading 
edges  of  ports  such  as  flops,  stabilizers, 
rodomes,  engine  inlet  nacelles,  etc.  against 
erosion  caused  by  rain  impact  during  flight. 

Rocket  motor  bonding  adhesive — An 
adhesive  used  in  rocket  motor  bonding 
applications. 

Rocket  motor  nozzle  coating — A  catalyzed 
epoxy  coating  system  used  in  elevated 
temperature  applications  on  rocket  motor 
nozzles. 

Rubber-based  adhesive— Quick  setting 
contact  cements  that  provide  a  strong,  yet 
flexible,  bond  between  two  mating  surfscee 
that  may  be  of  dissimilar  materials. 

Scale  inhibitor — A  coating  that  is  applied 
to  the  surface  of  a  port  prior  to  thermal 
processing  to  inhibit  the  formation  of  scale. 

Screen  print  ink — Inks  used  in  screen 
printing  processes  during  fabrication  of 
decorative  laminates  and  decals. 

Seal  coat  maskant — An  overcoat  applied 
over  a  maskant  to  improve  abrasion  and 
chemical  resistance  during  productioi^ 
operations. 

Sealant — ^A  material  used  to  prevent  the 
intrusion  of  water,  fuel,  air,  or  other  liquids 
or  solids  from  ceriain  areas  of  aerosftace 
vehicles  or  components.  There  are  two 
categories  of  sealants:  extrudable/roUable/ 
brushable  sealants  and  sprayable  sealants. 

Silicone  insulation  material — Insulating 
material  applied  to  exterior  metal  surfaces  for 
protection  &t>m  high  temperatures  caused  by 
atmospheric  friction  or  engine  exhaust.  These 
materials  differ  from  ablative  coatings  in  that 
they  are  not  "sacriflcial." 

Solid  film  lubricant — A  very  thin  coating 
consisting  of  a  binder  system  containing  as 
its  chief  oigment  material  one  or  more  of  the 
following:  molybidenum,  graphite, 
polytotrafluoroethylene  (PTFE),  or  other 
solids  that  act  as  a  dry  lubricant  between 
faying  surfaces. 

Space  vehicle  coating — A  coating  applied 
to  vehicles,  assemblies,  and  components 
designed  to  travel  beyond  the  limit  of  the 
earth's  atmosphere. 

Specialized  fiinction  coating — G>atings 
that  fulflil  extremely  speciflc  engineering 
requirements  that  are  limited  in  application 
and  are  characterized  by  low  volume  usage. 


This  category  excludes  r"*Hng«  covered  in 
other  Specialty  Coating  catagorioa. 

Structural  autodavable  adhesive — An 
adhesive  used  to  bond  load  carrying 
aerospace  components  that  is  cured  by  heat 
and  pressure  in  on  autoclave. 

S^uctural  non-autoclavable  adhesive — An 
adhesive  cured  under  ambient  conditions 
that  is  used  to  bond  load  carrying  aerospace 
cxmiponents  or  for  other  critical  functions, 
such  as  non-structviral  bonding  in  the 
proximity  of  engines. 

Temporary  protective  coating — A  coating 
applied  to  provide  scratch  or  corrosion 
protection  during  manufacturing,  storage,  or 
transportation.  Two  types  include  peeloble 
protective  coatings  and  alkaline  removable 
coatings.  These  materials  are  not  intended  to 
protect  against  strong  acid  or  alkaline 
solutions.  Cootings  that  provide  this  type  of 
protection  from  chemical  processing  are  not 
included  in  this  category. 

Thermal  control  coating — Coatings 
formulated  with  speciflc  thermal  conductive 
or  radiative  propoties  to  permit  temperature 
control  of  the  substrate. 

Touch-up  and  Repair  Coating — ^A  coating 
used  to  cover  minor  coating  imperfections 
appearing  after  the  main  coating  operation. 

Wing  coating — A  corrosion -resistant 
topcoat  that  is  resilient  enough  to  withstand 
the  flexing  of  the  wings. 

16.  Appendix  A  to  Part  63  is  amended 
by  adding  method  319  in  numerical 
order  to  read  as  follows: 

Appemlix  A  to  Pail  63 — ^Test  Methods 


Method  319:  Detannlnation  af  Filtration 
Effirienry  fisr  Point  Ororsproy  Arreotors 

1 .0    Scope  and  Application 

1.1  This  method  applies  to  the 
determination  of  the  initial,  particle  size 
dependent,  flltration  efficiency  for  ptaint 
orrestora  over  the  porticle  diameter  range 
from  0.3  to  10  ^m.  The  method  applies  to 
single  and  multiple  stage  p>oint  arreston  or 
pwint  arrestor  media.  The  method  is 
applicable  to  efficiency  determinations  from 

0  to  99  piercent.  Two  test  aerosols  are  used — 
one  liquid-phase  and  one  solid-phase.  Oleic 
acid,  a  low  volatility  liquid  (CAS  Number 
112-80-1),  is  used  to  simulate  wet  p>aint 
overspray.  The  solid-phase  aerosol  is 
{x>tassium  chloride  salt  (KCl,  CAS  Number 
7447—40-7)  and  is  used  to  simulate  a  dry 
overapray.  The  method  is  limited  to 
determination  of  the  initial,  clean  condition 
of  the  arrestor.  Changes  in  efRciency  (either 
increase  or  decrease)  due  to  the  accumulation 
of  p>aint  overspray  on  and  within  the  arrestor 
are  not  evaluated. 

1.2  Efficiency  is  deflned  as 

1  -  Penetration  (e.g.,  70  percent  efficiency  is 
equal  to  0.30  penetration).  Penetration  is 
based  on  the  ratio  of  the  doyirnstream  p>article 
concentration  to  the  uptstream  concentration. 
It  is  often  more  useful,  trom  a  mathematical 
or  statistical  pioint  of  view,  to  discuss  the 
upstream  and  downstream  counts  in  terms  of 
penetration  rather  than  the  derived  efliciency 
value.  1!*hus,  this  document  uses  both 
penetration  and  efflciency  as  appropriate. 
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2.0    Summary  of  Method 

2.1  This  method  applies  to  the 
detennination  of  the  bactioiial  (Le.,  particle 
(ixa  dependent)  aeroool  penatraticin  of 
several  types  of  paint  aneaton.  Fractional 
penetration  is  computed  frcm  aeroool 
oonoentiations  measured  upatream  and 
downstream  of  an  arrestor  installed  in  a 
laboratory  test  rig.  The  aeroaol  concentrations 
upstream  and  downstream  of  the  otrestors  are 
measured  with  an  aerosol  analyzer  that 
simultaneously  counts  and  sizes  the  particles 
in  the  aerosol  stream.  The  aoosol  analyzer 
covers  the  particle  diameter  size  range  frran 
0.3  to  10  |un  in  a  minlinnm  of  12  contiguous 
sizing  channels.  Each  sizing  channel  covers 

a  narrow  range  of  particle  diameters.  For 
example,  Channel  1  may  cover  from  0.3  to 
0.4  tun,  Channel  2  from  0.4  to  0.5  |ui,  *  *  * 
By  taking  the  ratio  of  the  downstream  to 
upstream  counts  on  o  channel  by  channel 
basis,  the  penetration  is  computed  fas  aadi 
of  the  sizing  channels. 

2.2  The  upstream  and  dowmstieam 
aeroaol  measurements  are  made  while 
infecting  the  test  aeroool  into  the  air  stream 
upstream  of  the  arrester  (ambient  aeroool  is 
removed  with  HEPA  filters  on  the  inlet  pf  the 
test  rig).  This  test  aeroool  spans  the  pMrtide 
size  range  from  a3  to  10  |un  and  provides 
sufficient  upstream  concentzation  in  eech  of 
the  OPC  si^ng  channels  to  allow  accurate 
calculation  of  penetration,  down  to 
I>enetrations  of  approximately  aoi  (Le.,  1 
I>ercent  penetration:  99  percent  efficiency). 
Results  are  presented  as  a  gnph  and  a  data 
table  showing  the  aerodynamic  piorticle 
diameter  and  the  corresponding  fractional 
efficiency. 

3.0    Definitions 

Aerodynamic  Diameters-diameter  of  a  imit 
density  sphere  having  the  same  aerodynamic 
properties  as  the  particle  in  question. 

Efficiency>l  -  Penetration. 


Optical  Particle  Counter  (GPC>— an 
instrument  that  counts  particles  by  size  using 
light  scattering.  An  OPC  gives  particle 
diameters  based  on  size,  index  of  nfractioo, 
and  shape. 

Penetration— the  fraction  of  the  aerosol 
that  penetrates  the  filter  at  a  given  particle 
diameter.  Penetiaticm  equals  the  downstrsam 
concentration  divided  l^  the  up>8tieam 
concentration. 

4.0    InteifarenceB 

4.1    The  influence  of  the  known 
interferences  (particle  losses)  are  negated  by 
correction  of  the  data  using  blanks. 

5.0    Safety 

5.1    There  are  no  specific  safety 
precautions  for  this  method  above  those  of 
good  laboratory  practice.  This  standard  does 
not  purport  to  address  all  of  the  safBty 
problems,  if  sny,  associated  with  its  use.  It 
is  the  responsibility  of  the  user  of  this 
method  to  establish  appropriate  safety  and 
health  practices  and  determine  the 
applicability  of  regulatory  limitations  prior  to 
use. 

6.0    Equipment  and  Supplies 

6.1    Test  Facility.  A  schematic  diagram  of 
a  test  duct  used  in  the  development  of  the 
method  is  shown  in  Figure  319-1. 

6.1.1    The  test  section,  paint  spray  section, 
and  attached  transitions  are  constructed  of 
stainless  and  galvanized  steel.  The  upstream 
and  downstream  ducting  is  20  cm  diameter 
PVQ  The  upstream  transition  provides  a  7* 
angle  of  expansion  to  provide  a  uniform  air 
flow  distribution  to  the  piaint  arrestors. 
Aerosol  concentration  is  measrued  upMtreom 
and  downstream  of  the  test  section  to  obtain 
the  challenge  and  penetrating  aerosol 
concentrations,  respMctively.  Because  the 
downstream  ducting  runs  beck  under  the  test 
section,  the  challenge  and  pwnetnting  aerosol 


taps  are  located  physically  near  each  otfaar, 
thereby  facilitating  aeroaol  — "pMng  and 
reducing  sample-line  length.  Tba  inlet 
nozzles  of  the  upstream  and  doimstraam 
aeroool  probes  are  designed  to  yield 
isokinetic  sampling  conditions. 

6.1.2    The  physical  dimeDsioos  of  tiM  tsot 
duct  can  deviate  from  thooe  of  Hgure  31»- 
1  provided  that  the  folkmii^  key  elements 
an  maintained:  the  tast  duct  must  moot  the 
criterfa  specified  in  Table  319-1;  the  inlet  air 
is  HEPA-filtered:  the  blower  dischaigas  into 
the  test  duct  thereby  creating  a  positive 
pressure  in  the  duct  refative  to  the 
surrotrnding  rcxxn;  the  rhalltmy  air  has  a 
temperature  between  60  and  80*F  and  a 
rektive  humidity  of  less  than  70  petoant;  die 
angle  of  the  upstraam  transition  (if  used)  to 
the  paint  arrestor  must  not  exceed  7*;  the 
angle  of  the  downstream  transition  (if  used) 
from  the  {Mint  arrestor  must  not  exceed  30*; 
the  test  duct  must  provide  a  means  far 
mixing  the  challenge  aerosol  with  the 
upstream  flow  (in  lieu  of  any  mining  device, 
a  duct  length  of  30  duct  diameters  fulfills  this 
requirement);  the  test  duct  must  provide  s 
means  ba  mixing  any  penetrating  aeroaol 
with  the  downstream  flow  (in  lieu  of  any 
mixing  device,  a  duct  length  of  30  duct 
diometen  fulfills  this  raqtiirement);  the  test 
section  must  provide  a  secure  and  leek-free 
mntinring  for  single  and  multiple  stage 
anestCHs;  the  test  duct  must  utilize  a  180* 
bend  in  the  downstream  duct;  the  test  dud 
must  be  in  straight  oanterline  alignment  from 
the  point  of  aeroaol  injection  to  the  upMtreom 
end  of  the  180*  bend;  the  test  duct  must  be 
in  straight  centerline  alignment  from  the 
downstreem  end  of  the  180*  bend  to  the 
downstream  aerosol  sample  pwobe;  and  the 
upwtream  and  downstream  aeroaol  sampling 
probes  must  be  located  directly  oppxMite  each 
other  (within  a  tolerance  of  12-inche8). 
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Table  319-1.— QC  Control  Limits 
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OPC  zero  count  

OPC  sizing  accuracy  check 

Minimum  counts  per  channel  tor  chal- 
lenge aerosol. 
Maximum  partide  concentration  

Standard  Deviation  of  Penetration 

0%  Per>etration 

iCXnt  Penetration— Kd 

100%  Penetration— Oleic  Add 


Frequency  and  dascrlpbon 

Each  Test  OPC  samples  HEPA-filtered  air 

Daily.  Sample  aerosoized  PSL  spheres 

Each  Test 

Each  TesL  h4eeded  to  ensure  OPC  is  not  overloaded 

Computed  for  each  test  based  on  the  CV  of  the  upstream 

arxJ  downsbaam  counts. 

Monthly 

Triplicate  tests  performed  immedately  before,  during,  or 

after  triplcate  arrestor  tests. 
Tripicate  tests  perfomned  immedately  before,  during,  or 

after  tripficate  arrestor  tests. 


^n  r»*ii  II  I    "         *■ 

ooraroi  Hmns 


<S0  oourtt  per  minule. 

Peak  of  dMrttxjIion  should  be  in  corred 

OPCchanneL 
Minimum  total  of  500  partide  counts 

per  channel. 
<20fcc  based  on  cumulative  count  >0.3 

»imdtetfneler. 
<0.10  tor  0.3-6  pm  dtamelar  <O30  tor 

>6  |im  diameter. 

0.3-1  >0.95;  1-3  >0.75;  3-10  >0.50. 
0.3-1  >0.95;  1-3  >0.75;  3-10  >0.50. 


6.2  Aerosol  Generator.  The  aerosol 
generator  is  used  to  produce  a  stable  aerosol 
covering  the  particle  size  range  from  0.3  to 
10  ^m  diameter.  The  generator  used  in  the 
develo[Mnent  of  this  method  consists  of  an  air 
atomizing  nozzle  positioned  at  the  top  of  a 
0.30-m  (12-in.)  diameter,  1.3-m  (51-in)  tall, 
acrylic,  transparent,  spray  tower.  This  tower 
allows  larger  sized  putides,  that  would 
otherwise  foul  the  test  duct  and  sample  lines, 
to  fall  out  of  the  aerosol.  It  also  adds  drying 
air  to  ensure  that  the  KCl  droplets  dry  to 
solid  salt  particles.  After  generation,  the 
aerosol  passes  through  an  aeroool  neutralizer 
(Kr85  radioactive  source)  to  neutralize  any 
electrostatic  charge  on  the  aerosol 
(electrostatic  charge  is  an  unavoidable 
consequence  of  most  aerosol  generation 
methods).  To  improve  the  miiring  of  the 
aerosol  with  the  air  stream,  the  aerosol  is 
injected  coimter  to  the  airflow.  Generators  of 
other  designs  may  be  used,  but  they  must 
produce  a  stable  aerosol  concentration  over 
the  0.3  to  10  ^un  diameter  size  range;  provide 
a  means  of  ensuring  the  complete  drying  of 
the  KCl  aerosol;  and  utilize  a  charge 
neutralizer  to  neutralize  any  electrostatic 
charge  on  the  aerosol.  The  resultant 
challenge  aerosol  must  meet  the  minimum 
count  per  channel  and  mnvimiiin 
concentration  criteria  of  Table  319-1. 

6.3  Frame  Dimensions.  To  secure  the 
arrestor  or  arrestor  media  in  the  test  duct,  a 


mounting  &Bme  is  necessary.  The  frame  is 
used  to  seal  the  arrestcH'  into  the  rig  to 
prevent  aerosol  laden  air  bypassing  the 
arrestor.  Since  arrestor  media  are  often  sold 
unmoimted,  the  frame  must  provide  back 
support  for  the  media  in  addition  to  sealing 
into  the  rig.  The  test  frame  for  the  20"  x  20" 
test  rig  has  internal  dimensions  of  ISV*" 
square  and  a  removable  wire  rod  back 
support  The  wire  support  is  used  for  media 
with  insufficient  internal  support 

6.4  Optical  Particle  Counter.  The 
upstream  and  downstream  aerosol 
concentrations  are  measured  with  a  high 
resolution  optical  particle  coimter  (OPC).  To 
ensure  comparability  of  test  results,  the  OPC 
utilize  an  optical  design  based  white-light 
wide-angle  forward  li^t  scattering 
encompassing  the  angles  from  15'  to  150" 
with  respect  to  the  inddent  light  and  provide 
a  minimum  of  12  contiguous  particle  sizing 
diannels  bom  0.3  to  10  ^m  diameter  (based 
on  response  to  PSL)  where,  for  each  channel, 
the  ratio  of  the  diameter  corresponding  to  the 
upper  channel  bound  to  the  lower  channel 
bound  must  not  exceed  1.5. 

6.5  Aerosol  Sampling  System.  The 
upstream  and  downstream  sample  lines  must 
be  made  of  rigid  electrically-grounded 
metallic  tubing  having  a  smooth  inside 
surface,  and  they  must  be  rigidly  secured  to 
prevent  movement  during  testing.  The 
upstream  and  downstream  sample  lines  are 


to  be  nominally  identical  in  geometry.  The 
use  of  a  short  length  (50  mm  mmriiniiTn)  of 
straight  flexible  electrically-dissipative 
tubing  to  make  the  final  connection  to  the 
OPC  is  acceptable.  The  inlet  nozzles  of  the 
upstream  and  downstream  probes  must  be 
sharp>-edged  and  of  appropriate  entrance 
diameter  to  maintain  isokinetic  sampling 
within  10  percent  of  the  air  velocity.  The 
system  must  be  designed  to  allow  repeated 
sequential  upstream— downstream  sampling. 
Sufficient  time  must  be  allowed  between 
each  upstream  to  downstream  and 
downstream  to  upstream  s%vitch  to  minimis 
cross  contamination  in  the  resultant  OPC 
measurement  (verified  per  11.3). 

6.6    Airflow  Monitor.  The  volumetric 
airflow  through  the  system  may  be  measured 
with  a  calibrated  orifice  flow  nozzle  or  by  use 
of  a  velocity  probe.  If  a  velocity  probe  is 
used,  traverse  measurements  (Figure  319-2) 
across  the  duct  (12-point  equal  area  traverse 
for  roimd  ducts,  9-point  equal  area  traverse 
for  square  ducts)  must  be  performed  to  allow 
accurate  determination  of  volumetric  Qow 
(Le.  average  velodty  x  cross  sectional  area  of 
duct).  The  flow  orifice  and  velocity  probe 
must  have  an  accuracy  of  5  percent  or  better. 
The  resolution  of  the  velocity  probe  must  be 
5  percent  of  reading  or  better. 

HLUNQ  COOE  Wn  SO  T 


BM.UNQ  coot  SMO  M  C 


55866 


Federal  Register  /  Vol.  61,  No.  210  /  Tuesday,  October  29,  1996  /  Proposed  Rules 


a 

a 

I 


J_, 

<D 

8S 

istan 
fdiar 

^  r^ IT)  m coco 

^  ^a>  o<o  lo 

^  T-ca  r^coo> 

Q  o 

^ 

®     1 

vers 
oint 

T-CNJCO  ^  lO^O 

SO. 

1- 

<n 


Federal  Registgr  /  Vol.  61.  No.  210  /  Tuesday.  October  29.  1996  /  Proposed  Rules  55867 


7.0  Reagents  and  Standards.  2).  The  solid  test  aeioaol  is  KQ  aeroaolized 

7.1    The  liquid  test  aerosol  is  reagent  ^m  a  solution  of  20  percent  KQ  in  water. 

grade,  M  percent  pure,  oleic  acid  (Table  319-     In  addition  to  the  test  aerosol,  a  calibration 


aerosol  of  monodisperse  polystyrene  latex 
(PSL)  spheres  are  i»ed  to  verify  the 
calibration  of  the  OPC 


Table  319-2.— Properties  of  the  Test  and  Caubraton  Aerosols 


Oleic  Add  (liquid-phase  challenge  aerosoO 

KCI  (solkHihase  chalenge  aerosoO 

PSL  (catt>ration  aeroool) 


Refractive  irxtex 


1 .46  non  abeortMig 

1.49  

1.59nonab6ort)ing 


Denaily. 
gtem* 


0.89 
1.98 
1.05 


Shi^ie 


Spherical. 

Cubic  or  agglomerated  cut)e8. 

Spherical. 


8.0    Sample  Collection,  Preservation,  and 
Storage 

8.1    In  this  test,  all  sampling  occurs  in 
real-time,  thus  no  samples  are  collected  that 
require  preservation  or  storage  during  the 
test  The  paint  arrestors  are  shipped  and 
stored  to  avoid  structural  damage  or  soiling. 
Each  airestor  may  be  shipped  in  its  original 


box  from  the  manufacturer  or  similar 
cardboerd  box  Arrestors  are  stored  at  the  test 
site  in  a  location  that  keeps  them  clean  and 
dry.  Each  arrestor  is  clearly  labeled  for 
tracking  purposes. 

9.0    Quality  Control 

9.1    Table  319-1  lists  the  QC  control 
limits. 


9.2    The  standard  deviation  [a]  of  the 
penetration  (P)  for  a  given  test  at  eech  of  the 
15  OPC  sizing  channels  is  computed  from  the 
coefficient  of  variation  (CV,  the  standard 
deviation  divided  by  the  mean)  of  the 
upstream  and  downstream  measurements  as: 


-i 


(CV' 


+  CV^;,„„^)        (Eq.  319-1) 


For  a  properly  operating  system,  the  standard 
deviation  of  the  penetration  is  <  0.10  at 
particle  diametera  from  0.3  to  5  ^m  and  less 
than  0.30  at  diameters  >  5  )un. 


9.3    Data  Quality  Indicators.  Data  Quality 
Objectives  (DQO). 

9.3.1    Fractional  Penetration.  From  the 
triplicate  tests  of  each  paint  arrestor  model, 


the  standard  deviation  for  the  penetration 
measurements  at  each  particle  size  (i.e.,  for 
each  sizing  channel  of  the  OPC)  is  computed 
as: 


=  [£(Pi-P)^(n-l)p        (Eq.  319-2) 


Where  Pi  represents  an  individual 
penetration  measurement,  and  P  the  average 
of  the  3  (n  =  3)  individual  measurements. 

9.3.2  Bias  of  the  fractional  penetration 
values  is  determined  from  triplicate  no-filter 
and  HEPA  filter  tests.  These  tests  determine 
the  measurement  bias  at  100  percent 
penetration  and  0  percent  penetration, 
respectively. 

9.3.3  PSL-Equivalent  Light  Scattering 
Diameter.  The  (necision  and  bias  of  the  OPC 
sizing  determination  are  based  cm  sampling 
three  known  diameter  sizes  of  PSL  and 
noting  whether  the  particle  counts  peak  in 
the  correct  channel  of  the  OPC  This  is  a 
{Mss/fail  measurement  with  no  calculations 
involved. 

9.3.4  Flow  Velocity.  The  precision  of  the 
measurement  is  5  percent  of  the  set  point  as 
read  with  the  thermal  anemometer.  The 
maximum  acceptable  bias  is  20  percent  baaed 
on  a  comparison  of  the  thermal  anemometer 
to  pitot  tube  readings. 

10.0    Calibration  and  Standardization 

10.1    Optical  Particle  Counter.  The  OPC 
must  have  an  up-to-date  factory  calibration 
(i.e.,  calibrated  within  jnior  6  months]  Check 
the  OPC  zero  at  the  beginning  and  end  of 
each  test  by  sampling  HEPA-filtered  air. 
Verify  the  sizing  accuracy  at  the  b^inning  of 
the  measurement  program  with  three  sizes  of 
PSL  spheres  and  then  on  a  daily  basis  (for 
days  when  tests  are  performed)  with  1-size 
PSL  spheres. 


10.2  Flow  Velocity.  Airflow  orifice  plates 
and  velocity  probes  must  have  an  accuracy 
of  5  percent  or  better.  Manometers  used  in 
conjunction  with  the  orifice  plate  must  be 
inspected  prior  to  use  for  proper  level,  zero, 
and  mechanical  integrity.  Tubing 
connections  to  the  manometer  must  be  free 
from  kinks  and  have  secure  connections. 

10.3  Pressiue  Drop.  Measure  pressure 
drop  across  the  paint  arrestor  with  an 
inclined  manometer  readable  to  within  0.01 
in.  H3O.  Prior  to  use,  the  level  and  zero  of 
the  manometer,  and  all  tubing  connections, 
must  be  inspected  and  adjusted  as  needed. 

11.0    Procedure 

11.1    Filtration  Efficiency.  For  both  the 
oleic  acid  and  KCI  challenges,  this  procedure 
is  performed  in  triplicate  using  a  new 
arrestor  for  each  test. 

11.1.1    General  Information  and  Test  Duct 
Preparation 

11.1.1.1  Use  the  "Test  Run  Sheet"  form 
(Figure  319-3)  to  record  the  test  information. 

11.1.1.2  Record  the  date,  time,  test 
operator.  Test  #,  paint  arrestor  brand/model 
and  its  assigned  ID  number.  For  tests  with  no 
arrestor,  record  none. 

11.1.1.3  Ensure  that  the  arrestor  is 
undamaged  and  is  in  "new"  condition. 

11.1.1.4  Mount  the  arrestor  in  the 
appropriate  frame.  Inspect  for  any  airflow 
leak  paths. 


Run  Sheet 

Part  1.  General  Information 

Date  and  Time: 

Operator 


Test 


Testfc 


Paint  Arrestor  Brand/Model 


Arrestor  Assigned  ID  *_ 


Condition  of  arrestor  (i.e.,  is  there  any 
damage?  Must  be  new  condition  to  proceed): 


Manometer  zero  and  level  confirmed? 


Part  2.  Clean  Efficiency  Test 
Date  and  Time: 


Optical  Particle  20  min.  warm  up 


Counter 
Zero  count  (<50  counts/min) . 
Daily  PSL  check 


PSL  Diam: 


Jim 


File  name  tor  OPC  data: 
Test  Conditions: 

Air  Flow: 

Temp  ft  RH:  Temp 


_FRH 


Atm.  Pressure: 


mercury  barometer) 
Aerosol  Generator: 
Record  all 
Operating 


inch  Hg  (from 
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Puuneten 
Test  Aerocol: 

(Oleic  Kid  or  KQ) 

AiTMtar 

Pranun  drop:  at  start 
HjO  at  end 


inch 


IncbHiO 


Condition  of  arrestor  at  end  of  test  (note 
any  phys.  deterioration) 

Fignn  3ia-3.  Tm*  nu  aliMt 

11.1.1.5  Install  frame-mounted  arrestor  in 
the  test  duct.  Remove  the  dowostreun 
window  and  examine  the  installed  arrestor  to 
verify  that  it  is  seeled  in  the  duct.  For  tesU 
with  no  arrestor,  install  the  empty  frame. 

11.1.1.6  Visually  confirm  the  manometer 
zero  and  level.  Adjust  as  needed. 

11.1.2    Clean  Efficiency  Test 

11.1.2.1  Record  the  date  and  time  upon 
begiiming  this  section. 

11.1.2.2  Optical  Particle  Counter 

11.1.2.2.1  General:  Operate  the  OPC  per 
the  manubcturer's  instructions  allowring  a 
minimum  of  20  minutes  warm  up  before 
making  any  measurements. 

11.1.2.2.2  Overload;  The  OPC  will  yield 
inaccurate  data  if  the  aeroeol  concentration  it 
is  attempting  to  measure  exceeds  its 
operating  limit.  To  ensure  reliable 
measurements,  the  maximum  aerosol 
concentration  will  not  exceed  10  percent  of 
the  manubcturar's  claimed  concentration 
limit.  If  this  value  is  exceeded,  reduce  the 
aerosol  concentration  until  the  acceptable 
conditions  axe  met. 

11.1.2.2.3  Zero  Count  Connect  a  HEPA 
capsule  to  the  inlet  of  the  OPC  and  obtain 
printouts  for  three  samples  (eech  a  minimum 
of  1 -minute  each).  Record  maximum 
cumulative  zero  count.  If  the  count  rate 
exceeds  50  counts  per  minute,  the  OPC 
requires  servicing  before  continuing. 

11.1.2.2.4  PSL  Check  of  OPC  Calibration: 
Confirm  the  calibration  of  the  OPC  by 
sampling  a  known  size  PSL  aerosol. 
Aerosolize  the  PSL  using  an  appropriate 
nebulizer.  Record  whether  the  peak  count  is 
observed  in  the  proper  channel.  If  the  [)eak 
is  not  seen  in  the  appropriate  channel,  have 
the  OPC  recalibrated 

11.12.3     Test  Conditions: 

11.1.2.3.1  Airflow:  The  test  airflow 
corresponds  to  a  nominal  face  velocity  of  1 20 
FPM  through  the  arrestor.  For  arrestors 
having  nominal  20"  x  20"  face  dimensions, 
this  measurement  corresponds  to  an  airflow 
of  333  cfm.  For  arrestors  have  nominal  bice 
dimensions  of  24"  x  24",  this  measurement 
corresponds  to  an  airflow  of  480  cfrn. 

11.1.2.3.2  Temperature  and  Relative 
Humidity:  The  temperature  and  relative 
humidity  of  the  challenge  air  stream  will  be 
measured  to  within  an  accuracy  of  t2°F  and 
±5  percent  RH.  To  protect  the  probe  from 
fouling,  it  may  be  removed  during  fieriods  of 
aerosol  generation. 


11,1.2.3.3    Baronetric  PraMura:  Uaa  a 
DMrcury  barometer.  Record  tha  atmospheric 
pressure. 

11.1.2.4  Upstraam  and  Downstnam 
Background  Count* 

11.1.2.4.1  With  the  arrester  installed  in 
the  test  duct  and  the  airflow  set  at  the  proper 
value,  turn  on  the  data  aoquisitioo  computer 
and  bring  up  the  data  acquisition  program. 

11.1.2.4.2  Set  the  OPC  settings  for  the 
appropriate  test  sample  duration  with  output 
for  both  printer  and  computer  data 
collection. 

11.1.2.4.3  Obtain  1  set  of  upstraem- 
downstieam  background  measuraments. 

11.1.2.4.4  AlW  obtaining  the  upstream- 
downstream  measurements,  stop  data 
acquisition. 

11.1.2.5  Efficiency  Measurements: 

11.1.2.5.1  Record  the  arrestor  pressure 
drop. 

11.1.2.5.2  Turn  on  the  Aerosol  Generator. 
Begin  aeroeol  generation  and  record  the 
operating  parameters. 

11.1.2.5.3  Monitor  the  particle  counts. 
Allow  s  minimum  of  10  minutes  for  the 
generator  to  stabilize. 

11.1.2.5.4  Confirm  that  the  total  particle 
count  does  not  exceed  the  predetermined 
upper  limit.  Adfust  generator  as  needed. 

11.1.2.5.5  Confirm  that  s  minimum  of  50 
[Mrticls  couhts  are  measured  in  the  upstream 
sample  in  each  of  the  OPC  channels  per 
sample.  Adjust  generator  or  sample  time  as 
needed. 

11.1.2.5.6  If  you  are  unable  to  obtain  a 
stable  concentration  within  the  concentration 
limit  and  with  the  50  count  minimum  per 
channel,  adjust  the  aerosol  generator. 

11.1.2.5.7  When  the  counts  are  stable, 
perform  repeated  upstream-downstream 
sequential  sampling  until  of  10  upstream- 
downstream  measurements  are  obtained. 
(Note,  begin  data  acquisition  with  upstreem 
sampling.) 

11.1.2.5.8  Afier  collection  of  the  10 
ufwtream-downstream  samples,  stop  data 
acquisition  and  allow  2  more  minutes  for 
final  purging  of  generator. 

11.1.2.5.9  Obtain  1  additional  set  of 
upstream-downstream  background  samples. 

11.1.2.5.10  After  obtaining  the  upstream- 
downstream  background  samples,  stop  data 
acquisition. 

11.1.2.5.11  Record  the  arrestor  pressure 
drop. 

11.1.2.5.12  Turn  off  blower. 

11.1.2.5.13  Remove  the  paint  arrestor 
assembly  from  the  test  duct.  Note  any  signs 
of  physical  deterioration. 

11.1.2.5.14  Remove  the  arrestor  from  the 
frame  and  place  the  arrestor  in  an 
appropriate  storage  bag. 

11.2    Control  Test:  100  Percent 
Penetration  Test.  Three  100  (wrcent 
penetration  tests  must  be  performed  as  part 


of  each  test  series.  These  tests  are  performed 
with  no  anestor  installed  In  the  test  housing. 
This  test  Is  relatively  stringent  test  of  the 
adequacy  of  the  overall  duct,  sampling, 
measuiement,  and  aerosol  generation  system. 
The  test  is  performed  as  a  ncxmal  penetration 
test  except  the  paint  anestor  is  not  used.  A 
perfect  system  would  yield  a  measured 
penetration  of  1  at  all  particle  sizes. 
Deviations  from  1  can  occur  due  to  particle 
losses  in  the  duct.  diSarences  in  the  degree 
of  aerosol  unifcxmity  (i.e.,  mixing)  at  the 
upstream  and  downstream  probes,  and 
differences  in  particle  transport  efficiency  in 
the  upstream  and  downstream  sampling 
lines. 

11.3    Control  Test:  0  Percent  Penetration. 
One  0  percent  penetration  test  must  be 
performed  as  part  of  eech  test  series.  The  test 
is  performed  by  using  a  HEPA  filter  rather 
than  a  paint  anestor.  This  test  assesses  the 
adequacy  of  the  instnunent  response  time 
and  sample  line  lag. 

12.0    Data  Analysis  and  Ckilculations 

12.1  Analysis.  The  analytical  procedures 
far  the  fractional  penetration  and  flow 
velocity  meesurements  are  described  in 
Section  11.  Note  that  the  primary 
measurement,  that  of  the  upstream  and 
downstream  aerosol  concentrations,  are 
performed  with  the  OPC  which  acquires  the 
sample  and  analyzes  it  in  real  time.  Because 
all  the  test  data  is  collected  in  real  time,  there 
are  no  analytical  procedures  performed 
subsequent  to  the  actual  test,  only  data 
analysis. 

12.2  Calculations 
12.2.1     Penetration 

Soawnclature 

UKUpstream  particle  count 
D^Downstream  particle  count 
Ub'Upstream  background  count 
Db^Downstream  backgroimd  count 
PicxylOO  percent  penetration  value 

determined  in  triplicate  no  filter  tests 
P'Penetration  corrected  for  Pioo 
o=Sample  standard  deviation 
CV=Coefficient  of  variation^Bo/mean 
E^Efficiency. 

Overbar  denotes  arithmetic  mean  of 
quantity. 

Analysis  of  each  test  involves  the  following 
quantities: 

•  Pioo  value  for  each  sizing  channel  from 
the  no  filter  tests. 

•  2  upstream  background  values. 

•  2  downstream  background  values. 

•  10  upstream  values  with  aerosol 
generator  on,  and 

•  10  downstream  values  with  aerosol 
generator  on. 

Using  the  values  associated  with  each 
sizing  channel,  the 
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P  = 


(D-DJ 


.(u-u,) 


/P,oo        (Eq.  319-3) 


E-l-P 


(Eq.  319-4) 


penetration  associated  with  each  particle 
sizing  channel  is  calculated  as: 


Most  often,  the  background  levels  are  small 
compared  to  the  values  when  the  aerosol 
generator  is  on. 


12.3    The  relationship  between  the 
physical  diameter  (Dphyah^i)  as  measured  by 
the  OPC  to  the  aerodynamic  diameter  (Daoo) 
is  given  by: 


*^Aero  -^Physical. 


/Ppswick 


CCF, 


Physical 


CCF 


(Eq.  319-5) 


Aero 


Where: 

Po»unit  density  of  1  g/cm'. 

ppanicte'the  density  of  the  particle,  0.89  g/cm^ 

for  oleic  acid. 
CCFn,yucia==the  Cunningham  Correction 

Factor  at  Dmyiiui- 
CCFA«o=the  Cunningham  Correction  Factor 

atDAoo- 
12.4    Presentation  of  Results.  The  test 
results  must  be  presented  in  both  graphical 
and  tabular  fonn. 

12.4.1    The  X-axis  of  the  graph  will  be  a 
logarithmic  scale  of  aerodynamic  diameter 
from  0.1  to  100  »un.  The  Y-axis  will  be 
Penetration  on  a  linear  scale  from  0  to  1. 
Plots  for  each  individual  run  and  a  plot  of 
the  average  of  triplicate  solid-phase  and  of 
the  average  triplicate  liquid-phase  tests  must 
be  prepared.  AH  plots  are  to  based  on  point- 
to-point  plotting  (i.e.,  no  curve  fitting  is  to  be 
used).  The  data  are  to  be  plotted  based  on  the 
geometric  mean  diameter  of  each  of  the 
OPC's  sizing  chatmels. 


12.4.2    Tabulated  data  from  each  test  must 
be  provided.  The  data  must  include  the 
upper  and  lower  diameter  bound  and 
geometric  mean  diameter  of  each  of  the  OPC 
sizing  channels,  the  background  particle 
counts  for  each  channel  for  each  sample,  the 
upstream  ftarticle  coimts  for  each  channel  for 
each  sample,  the  downstream  particle  counts 
for  each  diannel  for  each  sample,  the  100 
percent  penetration  values  computed  for 
each  channel,  and  the  0  percent  penetration 
values  computed  for  each  channel. 

13.0    Pollution  Prevention 

13.1     The  quantities  of  materials  to  be 
aerosolized  should  be  prepared  in  accord 
with  the  amount  needed  for  the  current  tests 
so  as  to  prevent  wasteful  excess. 

14.0    Waste  Management 

14.1    Paint  arrestora  may  be  returned  to 
originator,  if  requested,  or  disposed  of  with 
regular  laboratory  waste. 


J  5.0    References 

1.  Hanley.  J.T.,  D.D.  Smitii  and  L  Cox. 
"Fractional  Penetration  of  Paint  Overspray 
Arrestora,  Draft  Final  Report"  EPA 
Cooperative  Agreement  CR-81 7083-01-0, 
January  1994. 

2.  Hanley,  }.T.,  D.D.  Smith,  and  D.S.  Ensor. 
"Define  a  Fractional  Efficiency  Test  Method 
that  is  Compatible  with  Particulate  Removal 
Air  Qeanere  Used  in  General  Ventilation," 
Final  Report,  671-RP,  American  Society  of 
Heating,  Refrigerating,  and  Air-Conditioning 
Engineers,  Inc.,  December  1993. 

3.  "Project  Work  and  Quality  Assurance 
Plan:  Fractional  Penetration  of  Paint 
Overspray  Arrestors,  Category  II,"  EPA 
Cooperative  Agreement  No.  CR-817083.  July 
1994. 

[FR  Doc.  96-27307  Filed  10-28-96;  8:45  am) 
BtujNQ  COM  insa  00  r 


y 


Tuesday 
October  29,  1996 


Part  III 

Environmental 
Protection  Agency 

40  CFR  Parts  712  and  716 
Preliminary  Assessment  Information  and 
Healtli  and  Safety  Data  Reporting; 
Addition  of  Cliemicals;  Final  Rule 


55872     Federal  Register  /  Vol.  61.  No.  210  /  Tuesday,  October  29.  1996  /    Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  712  and  716 

[OPPTS-62049;  FRL-6397-0] 

Pralifninary  Assasafnant  Information 
and  Haatth  and  Safaty  Data  Raporting; 
Addition  of  Chamlcals 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  TSCA  Interagency 
Testing  Committee  (ITC)  in  its  38th 
Report  to  EPA  revised  the  Toxic 
Substances  Control  Act  (TSCA)  Section 
4(e)  Priority  Testing  List  by 
recommending  for  testing  18  chemical 
substances.  The  ITC  recommendations 
must  be  given  priority  consideration  by 
EPA  in  promulgating  test  rules.  EPA  is 
adding  certain  of  these  chemical 
substances  to  two  model  information- 
gathering  rules:  the  TSCA  Section  8(a) 
Preliminary  Assessment  Information 
Rule  (PAIR)  and  Uie  TSCA  Section  8(d) 
Health  and  Safety  Data  Reporting  Rule. 
These  model  rules  will  require 
manufacturers  and  importers  of  the 
substances  identified  herein  to  report 
certain  production,  use,  and  exposure- 
related  information,  and  manufacturers, 
importers,  and  processors  of  the  listed 
substances  to  report  unpublished  health 
and  safety  data  to  EPA. 
DATES:  This  rule  will  become  effective 
on  November  29.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Enviroiunental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St..  SW..  Rm.  E-543, 
Washington.  IX:  20460,  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
e-mail:  TSCA-Hotline9epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
adds  18  chemical  substances  to  the 
PAIR  and  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule. 
Manufacturers,  importers,  and 
processors  of  these  chemicals  will  be 
required  to  report  unpublished  health 
and  safety  data,  and  manufacturers  and 
importers  will  be  required  to  report  end 
use,  exposure,  and  production  volume 
data  to  EPA. 

This  rule  also  corrects  the  previous 
TSCA  section  8(a)  final  rule  published 
in  the  Federal  Register  of  February  28, 
1996  (61  FR  7421)  (FRI^-4996-9),  by 
replacing  the  incorrect  CAS  number  for 
(l,l,3,3-tetramethylbutyl)phenol  (mixed 
isomers)  2744-41-6  with  the  correct  CAS 
number  for  that  chemical,  62744-41-6. 


I.  Background 

Section  4(e)  of  TSCA  esUbliahed  the 
ITC  and  authorized  it  to  recommand  to 
EPA  chemical  substances  and  mixtures 
(chemicals)  to  be  given  priority 
consideration  in  proposing  test  rules 
under  section  4.  For  some  of  these 
chemicals,  the  ITC  may  designate  that 
EPA  must  respond  to  its 
recommendations  within  12  months.  In 
this  time.  EPA  must  either  initiate  a 
rulemaking  to  test  the  chemical  or 
publish  in  the  Federal  Regiata-  its 
reasons  for  not  doing  so. 

On  May  31. 1996.  EPA  announced  the 
receipt  of  the  38th  Report  of  the  ITC. 
and  it  was  then  published  in  the 
Federal  Register  of  July  30. 1996  (61  FR 
39832)  (FRL-5397-2).  The  38th  Report 
revises  the  Committee's  Priority  Testing 
List  of  chemicals  by  recommending  for 
testing  18  chemical  substances  to  the 
section  4(e)  Priority  Testing  List. 

This  rule  adds  18  substances  to  the 
PAIR  and  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule.  These  two 
rules  are  model  information  gathering 
rules  which  assist  the  ITC  in  maUng 
testing  recommendations  and  aid  EPA 
in  responding  to  the  ITC 
reconunendations. 

EPA  issued  the  PAIR  under  section 
8(a)  of  TSCA  (15  U.S.C.  2607(a)).  and  it 
is  codified  at  40  CFR  part  712.  This 
model  section  8(a)  rule  establishes 
standard  reporting  requirements  for 
manuCactiirers  and  importers  of  the 
chemicals  listed  in  the  rule  at  40  CFR 
712.30.  These  manufiactiuers  and 
importers  are  required  to  submit  a  one- 
time report  on  general  volume,  end  use. 
and  exposure-related  information  using 
the  Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  7710- 
35).  EPA  uses  this  model  section  8(a) 
rule  to  gather  current  information  on 
chemicals  for  the  ITC  quickly. 

EPA  issued  the  model  Health  and 
Safety  Data  Reporting  Rule  under 
section  8(d)  of  TSCA  (15  U.S.C. 
2607(d)).  and  it  is  codified  at  40  CFR 
part  716.  The  section  8(d)  model  rule 
requires  past,  current,  and  prospective 
manufacturers,  importers,  and 
processors  of  listed  chemicals  to  submit 
to  EPA  copies  and  Usts  of  unpubhshed 
health  and  safety  studies  on  Uie  listed 
chemicals  that  they  manufacture, 
import,  or  process.  These  studies 
provide  the  ITC  and  EPA  with  useful 
information  for  chemical  assessment 
and  have  provided  significant  support 
for  EPA's  decisionmaking  under  TSCA 
sections  4,  5,  6,  8,  and  9. 

These  model  rules  provide  for  the 
automatic  addition  of  ITC  Priority 
Testing  List  chemicals.  Whenever  EPA 
announces  the  receipt  of  an  ITC  report. 


EPA  may,  at  the  same  time  without 
further  notice  and  comment,  amend  the 
two  model  information-gathering  rules 
by  adding  the  recommended  (or 
designatml)  chemicals.  The  amendment 
add^  these  chemicals  to  the  PAIR  and 
the  Health  and  Safety  Data  Reporting 
Rule  becomes  effective  30  days  after 
publication  in  the  Federal  Register. 

D.  Chemicals  To  Be  Added 

In  its  38th  Report  to  EPA.  the  ITC 
recommended  adding  a  group  of  18 
nonylphenol  ethoxylates  to  the  section 
8(a)  PAIR  and  the  section  8(d)  Health 
and  Safety  Data  Reporting  Rule.  While 
18  chemical  substances  are  identified  in 
the  regulatory  text,  23  CAS  numbers  are 
listed.  Three  chemical  substances, 
nonylphenol  polyethylene^ycol  ether, 
p-nonylphenol  polyethylene  glycol 
ether  and  nonylphenoxypolyoxyethanol 
are  characterized  with  multiple  CAS 
numbers.  Four  chemical  substances  are 
not  identified  by  CAS  numbers. 

For  a  complete  listing  of  the  subtances 
being  added  to  the  section  8(d)  model 
rule  and  the  PAIR,  see  the  regulatory 
text  of  this  document. 

m.  Reporting  Requirements 

A.  Preliminary  Assessment  Information 
Rule 

All  persons  who  manufactiired  or 
imported  the  chemical  substances 
named  in  this  rule  during  their  latest 
complete  corporate  fiscal  year  must 
submit  a  Preliminary  Assessment 
Information  Manufacturer's  Report  (EPA 
Form  No.  7710-35)  for  each 
manufacturing  or  importing  site  at 
which  they  manufactured  or  imported  a 
named  substance.  A  separate  form  must 
be  completed  for  each  substance  and 
submitted  to  the  Agency  no  later  than 
January  27, 1997.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer's  Report  to  the  ITC  or  EPA 
may  be  able  to  submit  a  copy  of  the 
original  Report  to  EPA  or  to  notify  EPA 
by  letter  of  their  desire  to  have  this 
volimtary  submission  accepted  in  lieu 
of  a  ciurent  data  submission.  See 
S  712.30(a)(3). 

Details  of  the  reporting  requirements, 
the  basis  for  exemptions,  and  a  facsimile 
of  the  reporting  form,  are  provided  in  40 
CFR  part  712.  Copies  of  the  form  are 
available  from  the  TSCA  Environmental 
Assistance  Division  at  the  address  listM 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 
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1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import,  or  process,  or  have 
manufactured,  imported,  or  processed, 
the  listed  substance  must  submit  to 
EPA:  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who,  at  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process;  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to 
EPA: 

a.  A  copy  of  ecuih  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  bv  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete— regardless  of  completion 
date. 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
impcKl.  or  process  the  Usted  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
Usted  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufactiu^,  import,  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete— regardless  of  the 
completion  date. 

The  bulk  of  reporting  is  required  at 
the  time  the  substance  is  listed.  Persons 
described  in  categories  1  and  2  do  all  or 
most  of  their  health  and  safety  data 
reporting  at  the  start  of  the  reporting 
period.  "The  remaining  reporting 


requirements,  specifically  categories 
2(d),  2(e),  and  3,  continue  prospectively. 
Guidance  for  reporting  unpublished 
health  and  safety  data  is  provided  at  40 
CFR  part  716. 

4.  Special  exemptions.-Explanations 
of  reporting  exemptions  are  found  at  40 
CFR  716.20.  For  this  final  rule  all  the 
chemicals  listed  have  a  special 
exemption  referenced  at  §  716.20(b)(4) 
which  states  that  studies  on  mixtures 
containing  the  listed  substances  at 
levels  below  one  percent  of  the  mixture, 
except  when  a  purpose  of  the  study 
includes  the  investigation  of  the  effects 
of  the  listed  substance  at  the  levels 
below  one  percent,  are  not  subject  to  the 
reporting  requirements. 

C.  Submission  of  PAIR  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 

TSCA  Document  Processing  Center 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington. 
DC  20460,  ATTN:  (insert  either  PAIR  or 
8(d)  Reporting). 

D.  Removal  of  Chemical  Substances 
from  the  Rules 

Any  person  who  believes  that  section 
8(a)  or  8(d)  reporting  required  by  this 
rule  is  unwarranted,  should  promptly 
submit  to  EPA  in  detail  the  reasons  for 
that  belief.  EPA,  in  its  discretion,  may 
remove  the  substance  from  this  rule  for 
good  cause  (40  CFR  716.105).  When 
withdrawdng  a  substance  from  the  rule, 
EPA  will  issue  a  rule  amendment  for 
publication  in  the  Federal  Registra-. 

IV.  Economic  Analysis 

A.  Preliminary  Assessment  Information 
Rule 

The  economic  analysis  for  the 
addition  of  the  18  chemicals  to  the 
TSCA  Section  4(e)  Priority  List  will  be 
based  largely  on  the  methods  and  data 
sources  develop>ed  for  the  analyses  of 
the  original  Section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR). 
These  analyses  are: 

1.  Economic  Impact  and  Small 
Business  Definition  Analysis  for  TSCA 
Section  8(a)  Preliminary  Assessment 
Information  Rule.  Office  of  Regulatory 
Analysis,  OTS,  U.S.  EPA.  February 
1980. 

2.  Economic  Analysis  of  the  Final 
Section  8(a)  Preliminary  Assessment 
Information  Rule.  R.A.  Homer, 
Regulatory  Impacts  Branch,  OTS,  U.S. 
EPA.  November  12, 1981. 

The  Chemical  Update  System  (CUS) 
was  searched  to  determine  the 
manufacturers  and  importers  of  the  18 


chemicals.  However,  only  5  of  theee  18 
diemicals  were  located  in  CUS.  Thus, 
this  report  shall  estimate  burden  and 

costs  based  upon  5  rhtwnir^l 

compounds.  This  search  identified  6 
firms  manufactiiring  or  importing  the  5 
chemicals  at  a  total  of  6  sites. 
Manufacturing  and/or  importing  sites 
were  identified  for  all  the  chemicals. 

Sispartiiig  CmIs  (doUan) 

(a)  6  reports  estimated  at  $1,515  per 
report  =  $9,090 

(b)  6  sites  at  $476.18  per  site  =  $2,857.08 
Total  Cost  =  $11,947.08 

Mean  cost  per  site  =  $11,947.08/6  sites 
=  $1,991.18 

Mean  cost  per  firm  =  $11,947.08/6  firms 
=  $1,991.18 

Kaporiiog  Burdan  (hours) 

(a)  Rule  famiUarization:  7  hoius/site  x  6 
sites  =  42 

(b)  Reporting:  22.61  hoius/report  x  6 
reports  =  135.66 

Total  burden  hours  =  177.66 

Average  burden  per  site  =  177.66  hours/ 

6  sites  =  29.61 

Average  burden  per  firm  =  177.66 

hours/6  firms  =  29.61 

EPA  Costa  (deilan) 
It  is  estimated  that  the  annual  cost  to 
the  Federal  Government  will  be  1.315 
FTEs  (or  2.735  hoiu^  annually).  At  an 
estimated  $69,370  per  FTE,  the  total  of 
1,315  FTEs  will  cost  EPA  $91,222. 

B.  Health  and  Safety  Data  Reporting 
Rule 

EPA  estimates  the  total  reporting  costs 
for  establishing  section  8(d)  reporting 
requirements  for  the  five  chemicals  will 
be  $15,527.  This  cost  estimate  is  high 
because  the  Agency  is  uncertain  about 
the  likely  number  of  respondents  to  the 
rule.  Although  EPA  has  used  the  best 
available  data  to  make  its  economic 
projections,  much  of  the  information  is 
based  upon  the  1994  TSCA  Inventory 
Update.  Therefore,  EPA  tends  to 
overestimate  rather  than  underestimate 
reporting  biuden. 

The  estimated  reporting  costs  are 
broken  down  as  follows: 


Initial  corporate  re- 
view 

Site  identification 

File  searches  at 
site 

Photocopying  exist- 
ing studies 

Title  listing 

Managerial  review 
torCBI 

Reporting  on 
newtynnitiated 
studies 


S952 

1.427 

3,217 

1,256 
145 

7.296 
62 
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Submissions  after 
mittal  reporling 
pwlod 

AddlHonai  costs 

Total 


1.116 

se 

$15,527 


Baportiiig  Bmtian  (Iwun) 

(a)  Initial  review:  2  houra/finn  x  6  finns 
=  12hr8 

(b)  Reporting:  39.33  houra/finn  x  6  firms 
=  236  hre 

Total  reporting  burden  houra  =  248  hre 

V.  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  this  rule  (docket  control 
number  OPPTS-«2049).  All  of  these 
documents  are  available  to  the  public  in 
the  TSCA  Nonconfidential  Information 
Center  (NQC).  formerly  the  TSCA 
Public  Docket  Office,  from  12  noon  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  The  TSCA  NQC  is 
located  at  EPA  Headquarters.  Rm.  NE- 
B607,  401  M  St.,  SW.,  Washington,  DC 
20460. 

1.  This  final  rule. 

2.  The  economic  analysis  for  this  rule. 

3.  The  Thirty-eighth  Report  of  the 

rrc. 

VI.  Regulatory  Aseaasment 
Raquirementa 

A.  Executive  Orders  12866  and  12898 

The  Office  of  Management  (OMB)  has 
exempted  actions  under  TSCA  section 
8(a)  and  8(d)  bom  the  requirements  of 
Executive  Order  12866  (58  FR  51735. 
October  4.  1993).  In  addition,  this  action 
does  not  require  prior  consultation  with 
State  officials  as  specified  by  Executive 
Order  12875  (58  FR  58093.  October  28. 
1993)  nor  does  it  involve  specified 
considerations  of  enviroimiental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16. 
1994). 


B.  Unfunded  tAandates  Reform  Ad  and 
Executive  Order  12875 

This  action  will  not  result  in  the 
annual  expenditure  of  $100  million  or 
more,  for  State,  local  or  tribal 
governments,  in  the  aggregate  or  the 
private  sector,  and  is  not  a  Federal 
mandate,  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4),  nor  does  it  uniquely 
afiiect  small  government  in  any  way.  As 
such,  the  requirements  of  sections  202, 
203.  and  205  of  Title  II  of  the  UMRA  do 
not  apply  to  this  action. 

C.  Regulatory  Flexibility  Act 

EPA  has  determined  that  this  action 
does  not  impose  any  adverse  economic 
impacts  on  small  entities.  Pursuant  to 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  sea.),  this  action  will 
not  impose  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Information  relating  to  this 
determination  is  included  in  the  docket 
for  rulemaking.  Any  comments 
regarding  the  economic  impacts  that 
this  action  imposes  on  small  entities 
should  be  submitted  to  the  Agency  at 
the  address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

D.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  an  information  collection 
request  unless  it  displays  a  currently 
valid  control  number  assigned  by  OMB. 
The  OMB  control  number  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15.  The  information 
collection  requirements  related  to  this 
action  have  already  been  approved  by 
OMB.  under  OMB  control  number  2070- 
0054  (EPA  ICR  No.  586)  for  PAIR 
re[K>rting  and  OMB  control  number 
2070-0004  (EPA  ICR  No.  575)  for  TSCA 
section  8(d)  reporting.  This  action  does 
not  impose  any  burdens  requiring 
additional  OMB  approval.  The  public 


reporting  burden  for  this  collection  of 
information  is  estimated  to  be  248 
hours.  Of  that  total,  an  estimated  12 
hours  are  spent  performing  an  initial 
review  of  the  rule.  The  remaining  236 
hours  are  associated  with  the  actual 
reporting  activities. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

This  action  in  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  Pursuant  to 
5  U.S.C.  801(a)(1)(A),  EPA  submitted 
this  action  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  its 
publication  in  today's  Federal  Register. 

List  of  Subjects  in  40  CFR  Parts  712  and 
716 

Enviroiunental  protection.  Chemicals, 
Hazardous  substances.  Health  and  safety 
data.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  21. 1996. 
OiarlaBM.  Auer, 

Director ,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  712— [AMENDED] 

1.  In  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Antborlty:  IS  U.S.C.  2607(a). 

b.  Section  712.30(e)  is  amended  by 
revising  the  CAS  number  entry  for 
"2744-41-6"  imder  the  category 
"Alkylphenols  and  Alkylphenol 
Ethoxylates"  and  alphabetically  adding 
the  new  category  "Nonylphenol 
ethoxylates"  to  read  as  follows: 

1712.30    Cttemlcal  Rata  and  raporUng 


(e) 


CAS  No. 

Sutietance 

Effective  date 

Rapofting  date 

Alkylphenols  and 
ANcylptienol  Ettwxylates 

. 

62744-41-6 

•        •        • 

•    •    • 

*    *    • 

Nonylphenol  ethoxylates 
07311-27-5 

Ethand,  2-{2-(2-(2-(p-nonylphenoxy)ethoxy)ethoxy)ethoxyl- 
Nonylphenol  polyediylene  glycol  ether 

11/29/96 
11/29«6 

1/27/97 

09016-45-9  and  20636- 
48-0 

1/27/97 

20427-84-3 

Ethanol,  2-(2-(p-nonylphenGxy)ethoxy)- 

11/29/96 

1/27/97 
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CAS  No. 

Sut)st8nce 

Effective  date 

Reporting  date 

26027-38-3  and  26064- 

02-8. 
26571-11-9 

p-Nonylphend  polyethylene  glycol  ether 

Nonylphenol  octa(oxyethylene)ett«inol 
Nonylphenoxydiglycol 

Nonylphenol  hepta(oxyethylene)ethanol 

Nonylphenolnona{oxyethylene)  ethanol 

Nonylphenoxy  ethanol 

Poly(oxy-1,2-ethanediyl),  alpha-(isononylphenyl)-omega-hydroxy 

11/29/96 

11/29«6 
11/29«6 

11/29/96 
11/29/96 
11/29/96 
11/29/96 

1/27/97 

1/27/97 
1/27/97 

1/27/97 
1/27/97 
1/27/97 
1/27/97 

27176-93-8  and  27 177- 

01-1. 
27177-05-5 

27177-08-8 

27986-36-3 

37205-87-1  

PART  716— [AMENDED] 

2.  In  part  716: 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(d). 


b.  Section  716.120(d)  is  amended  by 
revising  the  table  beading  for  the  second 
column  and  alphabetically  adding  the 
new  category  "Nonylphenol 
ethoxylates"  to  read  as  follows: 


§716.120    Substances  and  Kated  mixtures 
to  wfliich  this  8ut>part  appllet. 


(d) 


Category 


CAS  numioer 


Special  exemptions 


Effective  date 


Sunset  date 


Nonylphenol  etfxjxytates 

aipha-(p-Nonylphenol)-ornega- 

hydroxypoly  (oxyettiylene) . 
Decaethylene  glycol,  isononylphenyl  ether  ... 

EtfiarK>l,  2-[2-(p^X)nylphenoxy)etfx)xy)- 

Ethanol.  2-{2-(2-{2-(p-nonylphenoxy) 

etfx)xy]etfx)xy]ethoxy]-. 

Nonoxynol-2 

Nonoxynol-3 

Norx)xynol-7 

NonylpherK)!  hepta(oxyetfiylene)etfiarK>l  

Nonylphenol  octa(oxyethylene)ethanol 

Nonylphenol  polyethylene  glycol  etfier 

Nonytpherwl  polyethylene  glycol  etfier 

Nonylphenolnona(oxyethylene)  etfianol  

Nonylphenoxy  ethanol  

Nonylphenoxydiglycol  

Nonylpfienoxypolyoxyetfianol  

p-Nonylpfienol  polyethylene  glycol  ether 

Poly(oxy-1.2-ethanediyl).  alpha- 

(isononylpf>enyl)-ornega-hydroxy. 

Poly(oxy-1.2-ethanediyl),  alpha-<2- 

rx)nylphenyl)-omega-hydroxy. 


NA 

65455-72-3 
20427-84-3 
07311-27-5 

NA 

NA 

NA 

27177-05-5 

26571-11-9 

09016-45-9.20636-48- 
0.  26027-38-3,  26064- 
02-8,27177-01-1, 
37205-87-1,  127087- 
87-0 

27177-08-8 

27986-36-3 

27176-93-8 

68412-54-4 

152143-22-1.26027-38- 
3 

27986-36-3,  37205-87- 
1.98113-10-1 

37205^7-1 

51938-25-1 


§71 6.20(b)(4)  appUes 

§71 6.20(b)(4)  applies 
§71 6.20(b)(4)  applies 
§71 6.20(b)(4)  applies 

§71 6.20(b)(4)  applies 
'716.20(b)(4)  applies 
716.20(b)(4)  applies 
716.20(b)(4)  applies 
716.20(b)(4)  applies 
716.20(b)(4)  applies 


i  71 6.20(b)(4)^  applies 
(71 6.20(b)(4)  applies 
i  71 6.20(b)(4)  applies 
1716.20(b)(4)  applies 
1 71 6.20(b)(4)  applies 

§71 6.20(b)(4)  applies 

§71 6.20(b)(4)  applies 

§71 6.20(b)(4)  applies 


11/29/96 

11/29/96 
11/29/96 
11/29/96 

11/29/96 
11/29/96 
11/29/96 
11/29/96 
11/29/96 
11/29/96 


11/29/96 
11/29/96 
11/29/96 
11/29/96 
11/29/96 

11/29/96 

11/29/96 

11/29/96 


11/29/06 

11/29/06 
11/29/06 
11/29/06 

11/29/06 
11/29/06 
11/29/06 
11/29/06 
11/29/06 
11/29/06 


11/29/06 
11/29/06 
11/29/06 
11/29/06 
11/29/06 

11«9/06 

11/29/06 

11/29/06 
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54975,  54976,  55252,  55253 

59 52735 

60 52864,  54377 

62 55612 

63 55842 

64 53886 

70..„ 53886 

71 53886 

80 53886 

81 53694,  55259 

132 54748 

140 54014 

153 55259 

159 55259 

228 54112 

261 51397 

271 51397 

281 51875 
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301-6 55677 

301-8 55577 

301-10 55577 
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412 51217 
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1003 52299 
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5470 53860 
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452 53645 

453 53645 

501 51373 

702 51234 

706 51234 

715 51234 

716 51234 

722 51234,  52497,  53996 

726 51234 

733 51234 

737 51234 

752 51234 

837 52709 

852 52709 

1212 53677,  54490 

1505 56118 

1514 55118 

1537 56118 

1548 55118 

1552 56118 

1816 52325 

1816 52326 

1817 56753 

1822 55753 

1823 _ 55753 

1824 56753.  55765 

1828 56766 

1829 55765 

1830 56765 

1831 55765 

1831 55765 

1833 55765 

1862 52325.  56753.  55766 

1870 62326 

1871 55753 

6101 52347 

6102 52347 

Propo— d  Rules: 

1 52232.52998 

2 52998 

3 52232 

4 52232 


6 _ 52232.  52999 

8 52232,52844 

9 52232 

12 52232,  52999 

13 „ 52844 

14 .52232,  52998 

15 .52998,  52999 

16 .52232 

19 .52232 

22 52232 

23 52232 

25 52232 

27..„ 52232 

29 52232 

31 52232,  52998 

32 52232 

36 52232,  52998 

37 „ .52232 

38 52844 

42 „ 52232 

45 52232 

47 52232 

49 52232 

51 52844 

52 52232.  52998.  62999 

53 52232.  52998 

917 53185,53699 

960 53185,  53699 

962 53185,  53699 

970 63185,53699 

1536 55126 

1552 55126 

1842 _.65264 

1852 55264 

49CFR 

Ch.  Ill 54706 

Ch.  X 54706 

1 55682 

106 61334 

107 51334 

171 „. 51 235.  51334 

172 51236.  51238.  51334 

173 51238.  51241,  61334, 

51496 

174 51334 

175 51334 

176 51334 

177 51334 

178 51334 

179 61334 

180 51334 

397 54744 

593 51334 

1011 52710 

1070 54104 

1071 54104 

1104 52710 

1111 52710.53996 

1112 62710 

1113 52710 

1114 62710 

1115 52710 

1121 52710 

Propo— d  Rutos: 

171 55364 

172 .55364 

173 55364 

175 55364 

176 55364 

178 55364 

361 54601 

362 54601 

363 64601 

364 54601 

369 54711 
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372 5471 2 

383 52401 

391 „.52401 

393 54142 

571 51669.  54981 

575 52769 

1313 54144 

SOCFR 

SubCh.  D 53329 

17 63070.  53089.  53108. 

53124.  53130.  53137.  54044, 
54346 

216 51213 

217 52370 

285 53677,  551 19 

300 65226 

622 62715 

648 52384,  52715.  53866, 

64105,  54578,  54579,  56774 
679 51374,  51789,  52385, 

52716,  53163,  53154.  53679. 
54580,  64963,  55128 
rroooMtl  Rutes: 

17 51878.  52402,  53186 

23 52403 

217 52404 

222 52404 

227 53893 

229 62769 

424 51398,55781 

622 55127 

648 52903.  54406 

649 62903 

660 51670 

679 .54145 


VI 
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REMINDERS 

The  items  in  this  list  weie 
editorially  conrpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  QOINQ  INTO 
EFFECT  TODAY 


AGRICULTURE 
DEPARTMENT 

Agricultural  Mariwting 
Service 

Peanuts,  domestically 
produced;  published  10-28- 
96 

COMMERCE  DEPARTMENT 

Export  Admlnlstnrtion 
Bureau 

Export  administrative 
regulations: 

Restructuring, 
reorganization,  and 
simplification;  pubKstwd 
10-29-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 

On-tx>ard  d»gnostic 
systems- 
California  OBD  II 
requiremerrts  revision; 
acceptarK»;  published 
8-30-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Healtti  Care  Financing 
Administration 

MedKare: 

Hospital  inpatient 
prospective  payment 
systems  arxl  1997  FY 
rates;  published  8-30-96 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abarxioned  mine  larxl 
reclamation  plan 
submissions: 

Indiana;  published  10-29-96 

Ohio;  published  10-29-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

FAR  supplement  rewrite 

Federal  regulatory  reform; 
published  10-29-96 

Federal  regulatory  reform; 
published  10-2»-96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agrteultural  Marlcating 

Sarvica 

KJwifruit  grown  in  CaMomia; 

comments  due  by  11-4-96; 

published  10-3-96 
Oniora  grown  in- 

ktaho  and  Oregon; 
comments  due  by  1 1-7- 
96;  published  1(K8-96 
Raisins  produced  from  grapes 

grown  in  California; 

comments  due  by  11-7-96; 

published  10-8-96 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Agricultural  conservation 

programs: 

Conservation  reserve 
program;  long-term  policy; 
comments  due  by  11-7- 
96;  published  9-23-96 

AGRICULTURE 
DEPARTMENT 
Fann  Service  Agartcy 
Agricultural  conservation 
programs: 

Conservation  reserve 
program;  long-term  policy; 
comments  due  by  1 1-7- 
96;  published  9-23-96 

AGRICULTURE 
DEPARTMENT 

Highly  erodibie  land  and 
wetland  conservation; 
commerrts  due  t>y  11-6-96; 
published  9-6-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  AdmlniatraUon 

Endangered  arxl  ttveatened 
species: 

West  Coast  steelhead  in 
Washington,  Oregon, 
Idaho,  and  California; 
evolutionarily  significant 
units  (ESUs)  identification; 
comments  due  try  11-7- 
96;  published  8-9-96 
Fishery  consen/ation  arxj 
maraigement: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Red  hind  spawning 
aggregations;  corrwnents 
due  by  11-8-96; 
published  10-24-96 
Marine  mammals: 
Endangered  fish  or  wildKfe- 
North  Atlantic  right  whale 
protection;  comments 
due  by  11-5-96; 
published  8-7-96 


DEFENSE  DEPARTMENT 

Acquisition  regiiabons: 
CertHfeaHon  requirements  tor 
oonifactors  and  offerors 
not  apedficaly  imposed 
by  statute:  removal; 
comments  due  by  11-6- 
96;  published  &«-96 
Procurement  integrity; 
comments  due  by  11-6- 
96;  published  9-6-96 
Federal  Acquisition  Regulation 
(FAR): 

Procurement  Integrity; 
comments  due  by  11-6- 
96:  published  »«-96 
Special  simpHfied 
procedures  application  to 
commercial  items; 
comments  due  by  11-6- 
96;  published  ^6-96 
Privacy  Act;  implementation: 
Deferwe  Special  Weapons 
Agency;  comments  due 
by  11-8-96;  published  9-9- 
96 
Restoration  Advisory  Boards; 
cturacteristics,  composition, 
funding,  arvl  estabtehment; 
comments  due  by  11-4-96; 
published  8-6-96 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Federal  family  education 
loan  program;  comments 
due  by  11-6^;  published 
9^96 
Federal  family  education 
loan  program- 
Federal  reserve  furxls  and 
assets  safely 
assurance;  comments 
due  by  11-4-96; 
published  9-19-96 
Student  assistance  general 
provisions- 
Federal  Pertdns  loan. 
Federal  wortc-study, 
Federal  supplemental 
educational  opportunity 
grant,  etc.,  programs; 
Federal  regulatory 
review;  comments  due 
by  11-4-96:  published 
9-23-96 
Higher  Education  Act  of 
1965  title  IV  programs: 
comptence  audits  arxi 
financial  responsixlity 
starxlards;  comments 
due  by  11-4-96; 
published  9-20-96 

ENERGY  DEPARTMENT 
Energy  Effldancy  and 
Ranawabia  Energy  OfTioa 

Energy  cortservatiorr 
New  Federal  commercial 
and  muH^family  high  rise 
residential  buildings; 
energy  code;  comments 
due  by  11^4-96;  published 
8-6-96 


Private  arxl  local 
government  fleets; 
aUsmalive  fueled  vehicle 
acquisition  requirements; 
commente  due  by  1 1-5- 
96;  pubKshad  8-7-96 

ENVIRONIIENTAL 
PROTECTION  AGENCY 

Air  polution;  standards  of 
pertormenoe  lor  new 
stationary  sources: 

Volatils  organic  corrpound 

(VOC)  smissions- 

ArchAectural  coatings: 
comments  due  by  11-4- 
96:  published  10-8-96 
Air  quatty  implementation 
plans:  approval  and 
promulgation:  various 
Slates: 
CaUfomia;  comments  due  by 

11-6-96;  published  10-7- 

96 
Colorado;  comments  due  by 

11-4-96;  published  10-3- 

96 
North  Daltota:  comments 

due  by  11-7-96;  published 

10«-96 
Ohio;  comments  due  by  11- 

8-96;  published  10-9-96 
F>ennsytvania:  comments 

due  by  11-4-96;  published 

10-3-96 
Texas:  comments  due  by 

11-4-96;  published  10-3- 

96 
Hazardous  waste: 

Slate  underground  storage 
tank  program  approvals- 
Alabama:  comments  due 

by  11-4-96;  published 

104-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations:  tat3le  of 
assignments: 
Oldahoma  et  al.;  comments 

due  by  11-4-96;  published 

9-25-96 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Flood  insurarx»  program: 
Starxlard  flood  insurance 
policy:  comments  due  by 
11-7-96;  published  9-23- 
96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Procurement  integrity: 
comments  due  by  11-6- 
96;  published  9-6-96 

Special  simplified 
procedures  application  to 
commercial  iterra; 
comments  due  t)y  11-5- 
96;  published  9«-96 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare  and  Medicaid: 
Health  maintenance 
organizations,  competitive 
medical  plans,  and  health 
care  prepayment  .plans- 
Prepaid  health  care 
organizations;  physician 
incentive  plan 
requirements;  correction; 
comments  due  by  11-4- 
96;  published  9-3-96 
Medicare: 
Hospice  wage  index; 
comments  due  by  11-4- 
96;  published  9-4-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Real  Estate  Settlement 
Procedures  Act: 
Escrow  accounting 
procedures;  comments 
due  t>y  11-4-96;  put}lished 
9-3-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  Tnanagement: 
Multiple  use;  mining;  and 
mining  claims  urxler 
general  mining  laws; 
comments  due  by  1 1  -4- 
96;  published  10-3-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Ohio;  comments  due  by  11- 
4-96;  published  10-18-96 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens- 
Employer  sanctions; 
warning  notices;  tAank 


employment  eligibility 
verification  forms 
(Forms  1-9),  electronic 
generation;  comments 
due  by  11-6-96; 
published  10-7-96 
Fees  for  motions  to  reopen 
or  reconsider  wfien  Ned 
concurrently  with  any 
application  for  relief  under 
immigration  laws  for  which 
fee  is  chargeable; 
comments  due  by  11-4- 
96:  putjiished  9-3-96 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  artNtration  royalty 
panel  rules  and  regulations: 
Digital  phonorecord  delivery 
rate  adjustment 
proceeding;  comments 
due  by  11-8-96;  published 
7-17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

FAR  supplement  rewrite; 
comments  due  by  11-6- 
96;  published  10-7-96 
Federal  Acquisition  Regulation 

(FAR): 

Procurement  integrity; 
comments  due  by  11-5- 
96;  published  9-6-96 

Special  simplified 
procedures  application  to 
commercial  items; 
comments  due  by  11-5- 
96;  published  9-6-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Temporary  and  term 
ernployment;  comments 
due  by  11-8-96;  published 
9-9-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 


de  HaviUarxl;  comments  due 

by  11-8-96;  published  9- 

30-96 
Beech;  conrvnents  due  by 

1 1  -8-96;  published  9-30- 

96 
Bell;  comments  due  t>y  11- 

4-96;  published  9-5-96 
Fairchild;  comments  due  by 

11-7-96;  published  9-12- 

96 
Foidter;  comments  due  by 

11-8-96;  published  9-30- 

96 
McDonnell  Douglas; 

comments  due  by  11-8- 

96;  published  9-30-96 
Pratt  &  Whitney;  comments 

due  by  11-4-96;  published 

10-4-96 
AinMxttiiness  standards: 
Aircraft  turt)ine  engines;  rain 

and  hail  ingestion 

standards;  comments  due 

by  11-7-96;  published  8-9- 

96 
Transport  category 

airplanes- 
Braked  roll  corxlitions; 
comments  due  by  11-4- 
96;  put>lished  8-5-96 
Class  D  airspace;  comments 
due  t>y  11-6-96;  putilished 
10-2-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Hazardous  materials 
transportation- 
Uniform  forms  and 

procedures  for 

registration; 

recommerxlations; 

report  availability; 

comments  due  by  11-6- 

96;  published  7-9-96 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Section  355  distributions  by 
U.S.  corporations  to 


foreign  persons; 
treatment;  cross-reference; 
comments  due  t>y  ll-7- 
96;  puijiished  8-14-96 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 

Two-year  home  country 
physical  preserve 
requirement;  waiver 
requests  by  interested 
U.S.  Government 
agencies;  comments  due 
by  11-4-96;  published  9-5- 
96 


LIST  OF  PUBLIC  LAWS 

This  is  a  list  of  pdotk:  bills 
from  the  104th  Congress 
which  have  t>ecome  Federal 
laws.  It  may  t>e  used  in 
cor^unction  with  "PLUS" 
(Public  Laws  Update  Service) 
on  202-523-6641.  The  text  of 
laws  is  not  putilished  in  the 
Federal  Register  but  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  "slip 
laws")  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-2470). 

H.R.  3219/P.L  104-330 

Native  American  Housing 
Assistance  and  Self- 
Determination  Act  of  1996 
(Oct.  26,  1996;  110  Stat. 
4016) 

H.R.  3452/P.L  104-331 

Presidential  and  Executive 
Office  Accountatiility  Act  (Oct. 
26,  1996;  110  StaL  4053) 

H.R.  4283/P.L  104-332 

National  Invasive  Species  Act 
of  1996  (Oct.  26,  1996;  110 
StaL  4073) 

Last  List  October  25,  1996 


INFOrayUTION  ABOUT  THE  SUPERMTENOeiT  OF  OOCUIffKTS*  8UB8^^ 

Know  wliea  to  eipcct  your  renewal  notfoe  and  kaep  a  food  thing  coninf.  To  keep  our  subecripcioii 
prices  down,  the  Ooveniment  Printiiig  OfiBoe  maib  eich  mitotcnber  only  one  renewal  notice.  You  can 
team  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  oo 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  nodce  will  be 
lenc  appraidiMtriy  90  diTi 
befoRthisdHC. 


A  renewal  nodoe  wifl  be 
•enc  appcoadmatdy  90  dayi 
before  this  daoe. 


/ 

.    ^ „ / 

:APR     SMITH212J                                 DEC97  R  1              \ 

:john  smith 

:212  main  street                                        ! 

:  porestvillb  md  20747                                 1 

• 

!    :APRD0     SMrrH212J                               DEC97R1           : 

:john  SMITH                                              : 

:212  MAIN  STREET                                                            1 

:  PORESTVILLE  MD  20747                                                 : 

•                                                                                               • 

To  be  sure  that  your  service  continues  without  intenuption,  please  return  your  renewal  notice  promptly. 
If  your  subscriptifm  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  widi  the  proper  remittance.  Your  service 
will  be  reinstated. 

IbchanfeyoiiraddRM:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Nfail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

Tb  inquiiv  about  your  subocriptioo  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch.  Mail 
Stop:  SSOM.  Washington,  DC  20402-9375. 

lb  order  a  new  subscriptioa:  Please  use  the  (xder  form  provided  below. 


Superintendent  of  Documenta  Subecflptlon  Oder  Forni     Clmgmyour( 


*5468 

EJY ES|  please  enter  my  sut»crptions  as  folows: 

subscnptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year, 
subscriptions  to  Federal  Register,  daHy  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ .  (Includes 

regular  shipping  and  harxjiing.)  Price  subject  to  change. 


Company  or  paraonal  nanw 

(PIMM*  typ«  or  print) 

AddKlonal  addnM/attwition  Irw 

StrMlKMraM 

City.  SM*.  Zip  oods 

Oaytkna  phon*  Inctuding  m—  cod* 

Purchaa*  ordar  numb*r  (optionaO 


For  privacy;  check  tmx  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

a  Check  payable  to  Superintendent  of  Documents 

□  QPO  Deposit  Account   |    ||    jj    iTI-n 
CJVlSA     □  MasterCard   ||    |    |    |(«g,ir«tion  di*) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i"m 

Thank  you  for  your  oniert 

Authorizing  •tgnalira  «« 

lib:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  Wk  15250-7954 


J   ^^ 


-.v)?8»      ?^Mj»«u;* 


'A      "^V.MOU 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1.  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assi^  anyone  with  Fsderal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2]  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Raderal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 

Odar  PnocsMing  Cods: 

7296 


Charge  your  order 
It's  easy! 

To  fax  your  orders  (202)  51 2-2250 


subscriptions  to  1 994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


ij  YES,  send  me  _ 

S/N  069-000-0(X)56-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  numt)er  (optional) 


(Please  type  or  print) 


Chedc  method  of  payment 

□  Check  payable  toSyperintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA     □  MasterCard 


J L 


(expiration  date) 


Thank  you  for  your  order! 


Authorizing  signature  *"« 

Mail  to:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


r 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


(lUv  «23) 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
E)ocuments'  homepage  at 
http://vk'ww.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


Public  Papers 
of  the 

Presidents 
oftlie 
United  States 
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Agriculture  Department 

See  Fann  Service  Agency 

See  Federal  Crop  Insurance  Corporation 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 
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Agency  infonnation  collection  activities: 
Proposed  collectian;  comment  request,  55950-55952 
Submission  for  0MB  review;  comment  request.  55952 

Privacy  Act: 
Systems  of  records,  55952-55953 

Antitrust  DIvisidn 
Nonccs 

Competitive  impact  statements  and  proposed  consent 
judgments: 
American  Skiing  Co.  et  al.,  55995-56060 

Bonneville  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Metbow  Valley  Irrigation  District  Fisheries  Enhancement 
Project,  55982-^5983 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  55953- 
55954  _ 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Czech  Republic,  55973-55974 

Poland,  55974-55975 

Slovak  Republic,  55975 

Consumer  Product  Safety  Commission 

NOTICES 

Agency  infonnation  collection  activities: 
Submission  for  OMB  review;  comment  request,  55975- 
55978 

Defense  Department 

See  Navy  Department 

Education  Department 

NOTICES 

Agency  informaticm  collection  activities: 
Proposed  collection;  comment  request,  55978-55979 
Submission  for  OMB  review;  comment  request,  55979 

Energy  Department 

See  Bonneville  Power  Administration 
See  Federal  Energy  Regulatory  Commission 


PNOPOSEO  RULES 
Contract  appeals: 
Oganization,  functions  and  authorities  overview,  55932- 
55937 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Design,  construction,  and  operation  of  Pioneer  Plants 
based  an  direct  and/or  indirect  conversion 
technologies,  55979-55980 
Meetings: 
Environmental  Management  Site  Specific  Advisory 
Board— 
Femald  Site,  55980 
Hanford  Site,  55980-55981 
National  Coal  Coimcil,  55981 
Radiological  condition  certification: 

Aliquippa  Forge  Site,  PA,  55981-55982 
Wespons-usable  fissile  material  storage  and  plutonium 
disposition  alternatives;  nonproliferation  and  aims 
control  assessment;  correction,  55982 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Tennessee,  55903-55910 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  55889-55894 
Rhode  Island,  55897-55903 
Texas  et  al.,  55894-55897 
Qean  Air  Act: 
State  operating  permits  programs — 
Arizona,  55910-55924 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  55942-55943 
Rhode  Island,  55943-55949 
Texas  et  al.,  55943 
Clean  Air  Act: 
State  operating  permits  programs — 
Arizona,  55949 
NOTICES 

Pesticide  programs: 
Worker  protection  standards — 
Rose  harvesting  by  hand  cutting;  exception,  56100- 
56105 
Pesticides;  emergency  exemptions,  etc.: 
Carboxin,  55983-55984 
Chlorfenapyr,  55984-55985 
Tebufenozide.  etc.,  55985-55987 
Superfimd;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Taylor  Road  Landfill  Site,  FL,  55987 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 
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Farm  Sarvlca  Agency 

RULES 

Program  regulations: 
Nonprofit  National  Corporations  Loan  and  Grant 
Program;  Federal  regulatory  reform.  55877 

Federal  Aviation  Admlniatrrtion 

RULES 

Class  E  airspace.  55881-55883 
PROPOSED  RULES 
Airworthiness  directives: 

Mitsubishi.  55930-55941 

Schweizer.  55937-55939 
NOTICES 
Airport  noise  compatibility  program: 

Snohomish  County  Airport.  WA,  56082-56083 
Meetings: 

RTCA,  Inc..  56083-56084 
Passenger  facility  charges;  applications,  etc.: 

Wendover  Airport.  UT.  56084 
Technical  standard  orders: 

Very  high  frequency  communications  transmitting 
equipment,  56084-56085 

Federal  Communications  Commission 

RULES 

Commuications  equipment: 
Radio  frequency  devices — 
Spectrum  below  5  Ghz  transferred  from  Federal 
Government;  use.  55924-55926 
Radio  stations;  table  of  assignments: 
Kentucky.  55926 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 
Crop  insurance  regulations: 
Raisins.  55928-55932 

Federal  Energy  Regulatory  Commisaion 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
Columbia  Gas  Transmission  Corp..  55983 
WilUams  Natural  Gas  Co..  55983 

Federal  Houeing  Rnance  Boerd 

RULES 

Federal  home  loan  bank  system: 
Budgets  approval;  Federal  regulatory  reform,  55877- 
55881 

Federal  Reeerve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  55987 
Formations,  acquisitions,  and  mergers,  55987-55988 

nnancial  Management  Service 
See  Fiscal  Service 

Flecal  Service 

NOTICES 
Interest  rates: 
Percentage  rate  value  to  be  used  in  assessing  interest 

charges  for  outstanding  debts  on  claims  owed 

Government,  56086 


Food  and  Drug  AJiiiiniabatlon 

NOTICES 
Meetings: 

Advisory  committees,  panels,  etc.,  55990-55991 

ForelgrvTrade  Zonee  Board 

Nonccs 

Applications,  hearings,  determinations,  etc.: 
New  Jersey 
Chevron  Products  Co.;  oil  refinery  complex,  55954- 
55955 
Pennsylvania 
Baker  Refractories;  refractory  bricks  manufacturing 
plant,  55955 
Texas 
Automotive  Air-Conditioner  Components; 
manufacturing  facility,  55955 

General  Servicee  Administration 

NOTICES 
Federal  travel: 
Texas  State^hotel  occup>ancy  tax  imposed  oa  Federal 

Government  and  Federal  employees  on  official  travel: 

rescission,  55988 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Management  and  Budget,  55988- 
55990 

Housing  and  Urt»an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Housing  assistance  payments  (Section  8) — 
Rental  assistance  for  persons  with  disabilities,  56090- 
56094 

Immigration  and  Naturalixation  Service 

NOTICES 

Immigration: 
Direct  mail  program;  expansion.  56060-56063 

Indian  Affaira  Bureau 

NOTICES 

Reservation  establishment,  additions,  etc.: 
Kalispel  Tribe,  Spokane  County,  WA,  55992 

Interior  Department 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Paric  Service 

RULES 

Watches  and  watch  movements: 

.  Allocation  of  duty  exemptions — 

Virgin  Islands,  Guam,  American  Samoa,  and  Northern 
Mariana  Islands.  55883^5885 

Intsmal  Revenue  Service 

Nonccs 

Agency  information  collection  activities: 
Proposed  coliectioa;  comment  request,  56086-56087 
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IntsmaHonal  Trade  Administration 

RULES 

Watches  and  watch  movements: 
Allocation  of  duty  exemptions — 
Virgin  Islands,  Guam,  American  Samoa,  and  Northern 
Mariana  Islands,  55883-55685 
NOTICES 
Antidumping: 
Compact  ductile  iron  waterworks  fittings  and  glands 
from — 
China.  55956-55957 
Forged  steel  crankshafts  frx>m — 

Germany,  55957 
Shop  towels  from — 

Bangladesh,  55957-55965 
Steel  wire  rope  from — 
Korea,  55965-55970 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
Japan,  55970-55971 
Antidumping  duty  orders  and  findings: 

Determinations  not  to  revoke,  55955-55956 
Applications,  hearings,  determinations,  etc.: 
Cornell  University,  55971 
Mayo  Foundation,  55971 

National  Institutes  of  Health,  et  al.,  55971-55972 
Santa  Rosa  Outpatient  Rehabilitation  Hospital  et  al., 

55972 
Univereity  of — 

Minnesota  et  al..  55973 
Univereity  of  Texas,  et  al..  55972-55973 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 

See  Prisons  Bureau 


Labor  Department 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 

National  Skill  Standards  Board.  56064 
North  American  Agreement  on  Labor  Cooperation: 

Human  Rights  Watch  Americas  et  al.,  56064-56065 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Pinyon  Management  Framework  Plan,  UT;  land  tenure 
adjustments,  55992-55993 

Oil  and  gas  leases: 
North  Dakota,  55993 

Realty  actions;  sales,  leases,  etc.: 
Nevada,  55993 

Legal  Services  CorportMbn 

NOTICES 

Recipients  and  auditors;  audit  guide;  corection,  56065 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Leases;  continuance  beyond  primary  term,  55885-55887 
Leases;  drilling  requirements,  55887-55889 


PROPOSB)  RULES 
Royalty  management: 
Federal  Oil  and  Gas  Royalty  Simplification  and  Fairness 
Act  of  1996;  implementatian  strategies 
developmoit — 
Public  meeting,  55941-55942 
NOTICES 

Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico- 
Lease  sales,  55993 

National  Oceanic  and  Atmoapherlc  Admintstratlon 

RULES 

Tuna,  Atlantic  bluefin  fisheries,  55926-55927 
National  Park  Service 

NOTICES 
Meetings: 

National  Capital  Memorial  Commission,  55993-55994 
National  Register  of  Historic  Places: 

pending  nominations,  55994-55995 

Navy  Department 

NOTICES 

Base  realignment  aivd  closure: 
Marine  Corps  Air  Station  El  Toro,  Santa  Ana,  CA; 
disposal  and  reuse,  55978 

Nuclear  Regulatory  Commission 

NOTICES 
Generic  letters: 

Licensee  quahfication  for  performing  safety  analyses, 
56069 
Meetings;  Sunshine  Act,  56069 
Applications,  hearings,  determinations,  etc.: 

Fernandez,  Jose  L.,  56065-56068 

Whittaker  Corp..  56068-56069 

Occupational  Safety  and  Health  Administration 

NOTICES 
Meetings: 
Construction  Safety  and  Health  Advisory  Committee, 
56065 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Prisons  Bureau 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Possession  of  another  inmate's  legal  materials  while 
assisting  that  inmate,  56096-56097 

Public  Health  Service 

See  Food  and  Drug  Administration  • 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 
Nonprofit  National  Corporations  Loan  and  Grant 
Program;  Federal  regulatory  reform,  55877 

Rural  Housing  Service 

RULES 

Program  regulations: 
Nonprofit  National  Corporations  Loan  and  Grant 
Program;  Federal  regulatory  reform.  55877 
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Rural  UMMee  Senrlce 


PrognuDD  regulatioos: 
Nonprofit  National  Corporatiaiu  Loan  and  Gnnt 
Pro^rain;  Federal  regulatory  rafium.  55877 

SecurtMee  end  Eaohenje  Cominl— low 


Self-regulatory  oiganizatioiu:  propoeed  rule  diaagea: 

Deha  aearing  Corp.,  56072 

Municipal  Securities  Rulemaking  Board.  56072-56078 

Pacific  Stodc  Exchange.  Inc..  56079 

Philadelphia  Depoaitory  Trust  Co.,  56079-56061 
Api^cationM,  hearings.  dtttmuiuOions,  ate.: 

Deutsche  Bank  AG.  56069-66072 


Senior  Executive  Service: 
Performance  Review  Board;  membership,  55991 


Railroad  operation,  acquisition,  construction,  etc.: 
Kansas  Qty  Southern  Railway  Co.,  56085 
New  Orleans  Public  Belt  Railroad,  56065-56086 
Wisconsin  ft  Southern  Railroad  Co.,  56066 

TexMe  Agraemonts  ImpiemenMlon  CofiNNltlee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Repraeentaltve.  Office  of  Untied  Statee 

Nonccs 

Foreign  trade  barriers:  oationai  trade  estimate  report. 

56081-56082 
General  Agreement  on  TahQs  and  Trade  (GATT);  accession: 
European  Union:  benefits  denial:  investigation, 
determination,  etc..  56082 


Sm  Pedarel  Aviation  Adflaiaiatratiaa 
See  Surface  Truspoilatian  Board 


Aviadan  prooeedinga: 
Certificates  of  public  convenience  and  neoeaaity  and 
ftxeign  air  canier  permits;  weekly  applications, 
56062 


See  Fiscal  Servioe 

See  Intanial  Revenue  Service 


Parte  In  TMa 


Parti 

Department  oi  Housing  and  Urban  Development,  56090- 
56094 


Department  of  Justice.  Bureau  of  Prisons.  56096-56097 

Part  IV 

Environmental  Protection  Agency,  56100-56105 


Aide 

Additional  information,  including  a  list  of  public  laws, 
telephone  niunbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  BuMaOn  Board 

Free  Electmaic  Balletin  Board  smvice  for  Public  Law 
numbers,  Fedaral  Register  finding  aids,  and  a  list  of 
documents  cm  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Vol  61,  Ma  211 
Wadnesdiy,  October  30,  1996 


This  secten  of  the  FEDERAL  REGISTER 
oontainB  regulatory  docuTMnts  having  general 
wf yili'  rtiBly  and  legal  effect,  most  of  wfiich 
are  keyed  to  and  cxxiied  In  the  Code  of 
Federal  Regulations,  which  is  pubished  undsr 
50  tWes  pursuMK  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintondent  of  Documents.  Prices  of 
new  books  are  Med  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  8«rvlo« 

Rural  BuaifMM-Coopwatlve  Sarvte* 

Rural  UtNltlMServic* 

Farm  Sarvioa  Agancy 

7  CFR  Part  1960 

Nonprofit  National  Corporationa  Loan 
and  Oram  Program 

AGENCIES:  Rural  Housing  Service,  Rural 
Business-Cooperative  Senrvice.  Rural 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (BBS)  removes,  as 
mmecessaiy,  regulations  concerning  the 
Nonprofit  National  Corporations  Lc«n 
and  Grant  Program  from  the  Code  of 
Federal  Regulations,  since  no  funding  is 
available  or  requested.  This  action  is 
being  taken  as  part  of  the  National 
Performance  Review  program  to 
eliminate  excess  regulations  and  to 
improve  the  quality  of  those  that  remain 
in  effect. 

EFFECTIVE  DATE:  October  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joyce  Allen.  Business  Programs. 
Sovidng  Division,  Loan  Sfiecialist, 
Rural  Business-Cooperative  Service, 
USDA,  STOP  3224.  Washington  DC 
20250-3221.  telephone  (202)  720-8604. 

SUPPLEMENTARY  INFORMATION: 

ClaaaificatiMi 

This  action  is  not  subject  to  the 
provisions  of  Executive  Order  12866 
since  it  involves  only  internal  Agency 
management.  This  Action  is  not 
published  for  prior  notice  and  comment 
under  the  Administrative  Procedure  Act 
since  it  involves  only  internal  Agency 
management  and  publication  for 


comment  is  imnecessaiy  and  contrary  to 
the  public  intent. 

Regnlatory  FlexiMUty  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the  Rural 
Business-Cooperative  Service  (RES)  is 
not  required  by  5  U.S.C.  553,  or  any 
other  provision  of  law,  to  publish  a 
notice  of  proposed  rulemaking  to  effect 
these  administrative  changes. 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
The  Agency  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  .91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Executive  Order  12778 

This  rule  was  reviewed  in  accordance 
with  Executive  Order  12778.  The 
provisions  of  the  rule  do  not  preempt 
State  laws,  are  not  retroactive,  and  do 
not  involve  administrative  appeals. 

Uniimded  Mandate  Reform  Act 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatcny  actions  on  State,  local 
and  tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RBS  generally  must  prepare  a  written 
statemmt,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RBS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Fedejsl 
mandates  (imder  the  regulatory 
provisicms  of  Title  II  of  die  UMRA)  for 
State,  local  and  tribal  governments,  or 
the  private  sector.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 


P^MTWorii  Radnctkm  Act 

This  final  rule  does  not  impose  any 
new  information  or  recordkeeping 
requirements  on  the  public.  7^  Agency 
will  update  the  data  documenting  the 
burden  on  the  public  at  its  regularly 
scheduled  burden  submissions  to  C^4B. 

Backgimmd 

This  final  rule  removes  rqulations 
concerning  the  Nonprofit  National 
Corporations  Loan  and  C^mt  Program 
from  the  Code  of  Feckral  Regulations, 
since  no  funding  is  available  or 
requested. 

List  of  Sul^ects  in  7  CFR  Part  1980 

Business  and  industry,  Grant 
programs — business.  Loan  programs — 
business,  Ncmprofit  organizations,  Rural 
areas.  Accordingly,  Chapter  XVm,  title 
7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1M0— GENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Ai^writy:  5  U.S.C  301;  7  U.S.C  1989:42 
U.S.C  1480;  7  CFR  2.23  and  2.70. 

Subpart  0— [R^ntovad  and  RaaarvaCQ 

2.  Subpart  G,  consisting  of 

§§  1980.601  through  1980.700  and 
appendices  A  through  D,  is  removed 
and  reserved. 

Dated:  September  9, 1996. 
JiD  Long  TkMunpMm, 

Under  Secretary,  Rural  Development. 

[FR  Doc  96-27765  Filed  10-29-96;  8:45  am] 

eaUNQ  OOOf  9410-XT-U 


FEDERAL  HOUSINQ  FINANCE  BOARD 

12  CFR  Part  934 
[No.  98-71] 

Amandnnant  of  Budgats  Ragulatlon 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulation  governing  approval  of 
Federal  Home  Loan  Bank  (FHLBank) 
budgets  by  removing  the  requironent 
that  the  FHT  .Banks'  budgets  be  approved 
by  the  Finance  Board.  In  order  to  ensure 
sufficioit  data  to  carry  out  its 
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supervisory  responsibility  to  ensure  the 
seiety  and  soundness  of  FHLBenk 
operations,  the  final  rule  establishes 
specific  requiremenU  for  the  FHLBanks' 
preparadoo  and  reporting  of  both 
buffet  and  other  financial  information 
to  the  Finance  Board.  Certain  of  these 
reporting  requirements  are  derived  and 
streamlined  from  the  Finance  Board's 
current  practice  for  budget  and  financial 
information  reporting  by  the  FHLBanks. 
The  final  rtile  is  consistent  with  the 
Finance  Board's  continuing  effort  to 
devolve  management  and  governance 
authority  to  the  FHLBanks.  It  also  is 
consistent  with  the  goals  of  the 
Regulatory  Reinvention  Initiative  of  the 
^4ational  Performance  Review. 
CFFCCnvc  date:  The  final  rule  is 
effective  November  29, 1996. 
FOM  fUmmfl  MTOMMATION  CONTACT:  John 
C  Waters.  Office  of  Resource 
Management.  (202)  408-2860.  or  Sharon 
B.  Like.  Senior  Attorney- Advisor.  Office 
of  General  Counsel,  (202)  408-2930. 
Federal  Housing  Finance  Board.  1777  F 
Street,  N.W.,  Washington.  D.C  20006. 

SUPPI^MENTARY  MFOMMTKM: 

L  SUtDtoiy  and  Regulatory  Beckground 

The  Federal  Home  Loan  Bank  Act 
(Bank  Act),  12  U.S.C.  1421  to  1449.  does 
not  provide  explicitly  for  Finance  Board 
approval  of  Bank  budgets.  See  id. 
section  1432(a).  Such  approval  authority 
is  derived  from  the  Finance  Board's 
general  powers  and  duties  to  supervise 
the  FTILBanks  under  sections  2A(a)(3) 
and  2B(a)(l)  U  the  Bank  Act,  as  well  as 
the  Finance  Board's  authority  to 
approve  corporate  powers  granted  to  the 
FHLBanks  under  section  12(a)  of  the 
Bank  Act.  See  id.  sections  1422a(a)(3). 
1422b(a)(l).  1432(a). 

Section  934.6  of  the  Finance  Board's 
existing  regulation  provides: 

A*  preKribMl  by  the  IFixuuooal  Board  or  iu 
deslgDM.  each  Bank  >hall  prapara  and  nibmtt 
to  th«  Board  for  its  approval  ■  budget-  Each 
Bank  will  oparata  within  nicfa  budgM  aa 
approvad  or  sa  it  may  be  ■maoded  by  tha 
Bank'f  board  of  diracton  witliin  llmiti  tat  by 
tlM  Board.  Any  unandmant  beyond  nich 
limits  must  be  tubmlttad  to  the  Board  far 
approval.  Tha  Board'*  deaignaa.  may  approva 
amendments  within  limiu  aat  by  tha  Board. 

Seel2CFR934.& 

The  substance  of  $  934.6  previously 
appeared  at  $  524.8  of  the  regulations  of 
the  Finance  Board's  predeceescv.  the 
Federal  Home  Loan  Bank  Board 
(FHLBB).  See  12  CFR  524.6  (1989). 
(redesignated).  The  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA).  Pub. 
L  101-73, 103  Stat  183  (Aug.  9.  1989). 
amended  the  Bank  Act  by  creating  the 
Finance  Board  and  transfening  from  the 


FHLBB  to  the  Finance  Board  the 
respcHuibility  for  the  superviaian  and 
regulation  of  the  twelve  FHLBanks.  See 
12  U.S.C  1422a(a).  1422b(a)(l).  Section 
524.6  subsequently  was  radesiputed  aa 
$  934.6  of  the  Finance  Board's 
regulations.  See  54  PR  36757  (Sept.  5. 
1969). 

In  approving  the  FHLBanks'  budgets 
under  current  %  934.6.  the  Finance 
Board's  practice,  which  is  not  codified 
in  the  regulation,  has  been  to  request 
bDm  eacm  FHLBank  a  report  on  the 
FHLBank's  annual  budgets  approved  by 
its  board  of  directors,  includixig  the 
following  infannation:  pro)ected 
balanceweet;  projected  income 
sutement  (includijag  FHLBank  board- 
approved  operating  expense  budget  and 
staffing  levels):  FHLBank  board- 
approved  capital  expenditures  budget: 
supplemental  information  as  requested 
I  Finance  Board:  strategic/business 

EorganizatioDal  chart:  FHLBank 
•approved  budget  resolution:  and 
management  disciisaion  of  the 
FHLBank's  expected  financial 
performance  and  underl]ring 
assumptions  and  comparisons  with  the 
finanHal  performance  from  the  prior  - 
year. 

Pursuant  to  $  934.6,  the  Finance 
Board  approves  each  of  the  FHLBanks' 
operating  expense  and  capital 
expenditures  budgets.  The  Finance 
Bcwrd  also  approvea  amendmenta  to 
FHLBank  budgeta  that  exceed 
previoualy  approved  limits. 

In  addition.  Finance  Board  (iractioe 
has  been  to  reouire  each  FHLBank  to 
submit  ouarteny  reports  that  evaluate 
year-to-oate  actual  pwformanoe  results 
relative  to  the  budg^  projections  as 
originally  approved  or  amended,  and 
reforecasted  financial  projections  for  the 
remainder  of  the  year  relative  to  the 
budget  projections  as  originally 
approved  or  amended.  Each  FHLBank 
also  submits  an  annual  repwt  that 
evaluates  the  actual  performance  results 
for  the  year  relative  to  the  budget 
projections  as  originally  approved  or 
amended. 

The  Finance  Board  haa  been 
considering  ways  to  tranabr  a  variety  of 
governance  responsibilities  it  exercises 
to  the  FHLBanks  since  the  completion 
of  studies  by  the  Congressional  Budget 
Office,  General  Accounting  Office. 
Department  of  Treasury.  Department  of 
the  Housing  and  Urban  Development, 
and  Finance  Board,  which  were 
required  by  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550. 106  SUL  3672  (Oct.  28. 
1992).  These  studies  recommended  that 
the  governance  and  regulatory 
responsibilities  for  the  FHLBanks  be 
separated,  with  the  FHLBanks  canying 


out  the  managamant  functions,  and  the 
Finance  Board  exercising  regulatory 
oversight  over  the  FHLBanks.  The 
Finance  Board  already  has  taken  actions 
to  devolve  other  governance  functions 
to  the  FHLBanks.  including  its  recently 
adopted  final  rule  transfetrins 
responsibility  for  all  FHLBank 
membership  approvals  from  the  Finance 
Board  to  the  FHLBanks.  See  61  FR 
42531  (Aug.  16. 1996)  (to  be  codified  at 
12  CFR  pert  933). 

Approval  of  the  FHLBanks'  budgets  is 
a  management  responsibUity  which  the 
Finance  Board  believes  is  best 
administered  by  the  FHLBanks' 
respective  boards  of  directors. 
Therefore,  the  Finance  Board  approved 
for  publication  a  proposed  rule  to 
amend  the  budgets  regulation  by 
eliminating  the  requirement  that  the 
Finance  Board  approve  FHLBank 
budgets,  while  MUblishing  reporting 
requirements  for  the  FHLBanks  in  order 
to  ensure  that  the  Finance  Board  has 
sufficient  information  to  carrv  out  its 
supervisory  responsibility.  The  notice  of 
propoeed  nilemaldng  was  published  in 
the  Federal  Register  on  August  9. 1996, 
with  a  30Klay  public  comment  period 
that  cloaed  on  September  9. 1996.  See 
61  FR  41535  (Aug.  9. 1996). 

The  Finance  Board  received  a  total  of 
seven  comment  letters  in  response  to 
the  notice  of  propoeed  rulemaking.  The 
commenters  included  five  FHLBanks 
and  two  trade  associations.  All 
comment  letters  addressing  the  issue 
supported  the  elimination  of  Finance 
Board  approval  of  FHLBank  budgets. 
Generally,  commenters  viewed  budget 
approval  as  a  management 
responsibility  Ijest  administered  by  the 
Banks'  boards  and  the  transfer  of  this 
responsibility  as  consistent  with  the 
Finance  Board's  devolvement  of 
corporate  sovemance  authority. 

In  addition,  most  commenters 
addressed  one  or  both  of  the  two  issues 
in  the  proposed  rule  for  which 
comments  were  specifically  requested — 
Finance  Board  determination  of  a 
consistent  interest  rate  scenario  to  be 
incorporated  in  FHLBank  budgets  and 
adoption  of  an  efficiency  standard  in  the 
rule.  One  commenter  also  preaented 
views  on  establishing  a  thraahold  for 
budget  amendments  submitted  to  the 
Finance  Board  and  on  overall  reporting 
requirements  proposed  by  the  Finance 
B<Mrd.  Specific  comments  are  discussed 
in  Section  n  of  the  SUFPLEIKNTARY 


n.  Anatyeia  ofPeblic  Coaninents  and 
tlM  Final  Rnle 

71m  final  rule  sets  forth 
respanaibilities  and  requirements  fior 
adoption  of  annual  FHLBank  budgets. 
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and  reporting  requirements  for  annual 
budgets,  budget  amendments,  n^-year 
refiarecaBted  projections,  and  anniial 
actual  performance  results. 

Hie  tbllowlng  is  a  section-by-section 
analysis  of  the  final  rule. 

A.  Adoption  of  Annual  FHLBank 
Budgeta— §  934.6(a) 

Section  934.6(a)(1)  of  the  final  rule 
provides  that  each  FHLBank's  board  of 
directors  shall  be  responsible  for  the 
adoption  of  an  aimual  operating 
expense  budget  and  a  capital 
expenditures  budget  for  the  FHLBank, 
and  any  subsequent  amendments 
thereto,  consistent  with  the 
requirements  of  the  Bank  Act.  §  934.6. 
and  other  regulations  and  policies  of  the 
Finance  Boaird.  Finance  Board  approval 
of  FHLBank  operating  expense  cmd 
capital  expenditures  budgets  will  no 
longer  be  reqtiired.  However, 
eliminating  the  requirement  that  the 
Finance  Board  approve  FHLBank 
budgets  will  not  preclude  the  Finance 
Board  from  continuing  to  require  the 
reporting  of  FHLBank  budgets  and  other 
financial  information  (as  codified  in  this 
final  rule),  as  part  of  its  regulatory 
oversight  responsibility.  Furthermore, 
adoption  of  this  final  rule  does  not 
remove  or  modify  the  requirement  in 
section  12(a)  of  the  Bank  Act  that  a 
FHLBank  obtain  the  prior  approval  of 
the  Finance  Board  b^ore  it  may 
purchase  or  erect,  or  lease  for  a  term  of 
more  than  10  years,  a  building  to  house 
the  FHLBank.  See  id.  section  1432(a): 
§  934.6(a)(2). 

Six  commenters  supported  the 
transfer  of  budget  approval  authority  to 
the  FHLBank  boards.  Almost  imiformly, 
the  commenters  agreed  that  budget 
approval  is  a  management  function  most 
appropriately  administered  at  the 
inoividual  FHLBank  level,  and  that  the 
budget  proposal  is  consistent  with 
Finance  Board  efforts  to  devolve 
management  responsibilities  to  the 
FHLBanks. 

The  notice  of  proposed  rulemaking 
specifically  solicited  comments  on 
whether  the  final  rule  should  include  an 
efficiency  standard  to  which  FHLBank 
budgets  should  conform  and,  if  so,  what 
that  standard  should  be.  Four 
commenters  strongly  opposed  the 
adoption  of  an  efficiency  standard. 
Commenters  stated  that  no  uniform 
efficiency  measure  could  be  set  for  the 
FHLBanks,  given  the  diversity  of  their 
operations  and  operating  philosophies. 
IVo  commenters  noted  that  efficiency 
standards  are  already  in  place  at  the 
FHLBanks,  where  efficiency  goals  are 
required  by  stockholders,  since 
inefficiency  impacts  net  income  and 
thus  reduces  dividend  availability.  Two 


FHLBanks  also  commented  that  a 
regulatory  effidency  standard  is  not 
necessary  because  me  Finance  Boerd 
has  sufficient  supervisory  authority  to 
intervene  if  safety  and  soundness  issues 
arise.  It  also  was  suggested  that  adopting 
such  a  standard  wcnud  be  inconsistent 
with  the  goal  of  separating  the  Finance 
Board's  regulatory  and  governance 
responsibilities. 

After  considering  the  comments 
received,  the  Finance  Board  has  decided 
not  to  incorporate  a  specific  efficiency 
standard  into  the  final  rule.  The  Finance 
Board  concurs  that,  considering  the 
diversity  of  the  FHLBanks.  their 
districts,  and  their  membOTS,  it  would  be 
difficult  to  establish  a  uniform 
efficiency  standard  that  would 
recognize  these  differences  while  Cairly 
measuring  individual  FHLBank 
efficiency.  However,  §  934.6(a)(1)  of  the 
final  rule  provides  generally  t^t,  in 
adopting  their  bud^ts.  the  FHLEianks 
have  a  responsibility  to  protect  both 
their  members  and  the  public  interest  by 
keeping  their  costs  to  an  efficient  and 

effective  TniniiniiTii. 

Section  934.6(a)(3)  of  the  final  rule 
provides  that  the  board  of  directors  of  a 
FHLBank  may  not  delegate  the  authority 
to  approve  the  annual  budgets,  or  any 
subsequent  amendments  thereto,  to 
FHLBank  officers  or  other  FHLBank 
employees. 

Section  934.6(a)(4)  of  the  final  rule 
allows  each  FHLBank  to  determine  the 
interest  rate  scenario  it  will  use  in 
preparing  its  annual  budgets.  This  is  a 
change  from  the  current  practice  under 
whid^  the  Finance  Board  provides  the 
interest  rate  scenario  that  the  FHLBanks 
must  use  in  preparing  their  budgets.  The 
notice  of  proposed  rulemaking 
spedfically  requested  comments  on 
whether  an  alternative  approach  for 
determining  interest  rate  scenarios  for 
FHLBank  budgets,  such  as  requiring  the 
use  of  reported  interest  rates  as  of  a 
fixed  date  specified  in  the  regulation, 
would  be  preferable  to  the  current 
approach.  Six  commenters  addressed 
the  issue.  Comments  focused  on 
whether  or  not  the  Finance  Board 
should  determine  intmest  rate  scenarios 
for  FHLBank  budgets.  One  commenter 
supported  Finance  Board  determination 
of  a  uniform  interest  rate  scenario, 
believing  that  uniform  interest  rates  for 
all  FHLBanks  would  improve  Finance 
Board  monitoring  capabilities,  and 
would  recognize  potential  risks  of  the 
FHLBank  System's  joint  and  several 
liability.  Five  FHLBanks  opposed 
Finance  Board  determination  of  a 
uniform  interest  rate  scenario. 
Commenters  stated  that  interest  rates  set 
by  the  Finance  Board  generally  lag 
behind  the  market,  and  budget 


procedures  did  not  provide  die  Banks 
with  mough  flexibility  to  update  tikeir 
budgets  based  upon  their  own  interest 
rate  asstimptions.  One  commenter 
raised  the  poesilnlity  that  multiple 
budgets  boised  on  diffnent  interest  rate 
scenarios,  one  established  by  the 
Finance  Board  and  one  by  the  FHLBank 
board,  mi^t  need  to  be  prepared.  One 
commenter  stated  that  involvement  of 
the  Finance  Board  in  determining 
interest  rates  is  inappropriate  since  it 
does  not  involve  safety  and  soundness 
concerns. 

After  considering  the  comments 
received,  the  Finance  Board  has  decided 
to  provide  the  FHLBanks  with  the 
flexibility  to  determine  their  own 
interest  rate  scenarios  when  preparing 
annual  budgets.  The  Finance  Board 
believes  that  providing  each  FHLBank 
with  the  flexibility  to  update  interest 
rates  as  it  deems  appropriate  throughout 
the  budget  preparation  process  will 
improve  the  meani^fulness  of 
FHLBank  budgets,  libe  Finance  Board 
further  believes  that  the  boiefits  gained 
fix>m  this  added  flexibility  will  more 
than  compensate  for  the  lack  of  a 
FHLBank  System-wide  imiform  interest 
rate  scenario.  Each  FHLBank,  however, 
will  be  required  to  provide  to  the 
Finance  Board  its  intmest  rate 
assumptions.  See  §  934.6(b)(6). 

Section  934.6(a)(5]  of  the  final  rule 
provides  that  a  FHLBank  may  not 
exceed  its  total  annual  operating 
expense  budget  or  its  total  anniial 
capital  expenditures  budget  without 
prior  approval  by  the  FHLBank's  board 
of  directors  of  an  amendment  to  such 
budget. 

B.  Budget  Reports— §  934.6(b) 

Section  934.6(b)  of  the  final  rule 
establishes  specific  FHLBank  reporting 
requirements,  certain  of  which  are 
codified  and  streamlined  from  the 
Finance  Board's  current  practice  for 
FHLBank  reporting. 

Specifically,  the  FHLBanks  are 
required  to  submit  to  the  Finance  Board, 
by  January  31  of  each  year,  in 
accordance  with  reporting  formats  and 
as  further  prescribed  by  the  Finance 
Board,  sudi  FHLBank  budgets  and  other 
financial  information  as  the  Finance 
Board  shall  require,  including  the 
following:  (1)  Balance  sheet  projections: 
(2)  income  statement  projectitms, 
including  operating  e^qiense  budget  data 
and  staffing  levels;  (3)  capital 
expenditures  budget  data:  (4) 
management  discussion  of  e:q>ected 
finannal  performance:  (5)  strategic  or 
business  plan;  (6)  interest  rate 
assumptions:  and  (7)  a  copy  of  the 
FHLBank's  board  of  directors  resolution 
adopting  the  FHLBank's  annual 


55880  Fwkral  Ragiatar  /  Vol.  61.  No.  211  /  Wadneaday.  October  30.  1996  /  Rule>  and  Regulations 


operating  expense  budget  and  capital 
expenditures  budget. 

One  cominenter  lecommended  that 
the  reporting  requirements  imposed  on 
the  FHLBanu  should  be  limited  to 
submissions  of  annual  approved 
operating  expenses  and  capital 
expenditures  budgets.  However,  the 
Finance  Board  believes  that  the 
comprehensive  collection  of 
information  on  the  Banks'  flnancial 
plans  provided  for  in  the  final  rule. 
inclucUng  balance  sheet  and  income 
statement  projections,  enables  the 
Finance  Board  to  review  FHLBank 
operating  expenses  and  capital 
expenditures  in  context,  and  provides 
relevant  information  necessary  to  enable 
the  Finance  Board  to  carry  out  its 
supervisory  oversight  responsibilitias 
over  the  FHLBanks. 

C.  Report  on  Amendments  to  Total 
Annua]  Budgets — §  934.6(c) 

Section  934.6(c)  of  the  final  rule 
requires  a  FHLBank  to  sulnnit  promptly 
to  the  Finance  Board  a  copy  of  the 
FHLBank's  board  of  directors  resolution 
adopting  any  amendment  increasing  a 
FHLBank's  total  annual  operating 
expense  budget  or  total  annual  capital 
expenditures  budget  above  originally 
approved  budget  limits. 

One  commenter  recommended  that 
only  amendments  increasing  the  total 
budlget  by  10  percent  or  more  be 
required  to  be  reported  to  the  Finance 
Board.  However,  the  Finance  Board 
believes  that  any  amendment  of  a 
Bank's  total  budget  should  be  a  rare 
occiurence  which  reflects  a  significant 
change  that  should  be  reported  to  the 
Finance  Board.  Accordingly,  the 
commenter's  recommendation  is  not 
adopted  in  the  final  rule. 

D.  Mid-year  Reforecasting  Report — 
§  934.8(d) 

Rather  than  requiring  the  current 
quarterly  reports  from  the  FHLBanks  of 
reforecasted  projections  for  the  year 
relative  to  original  budget  projections, 
§  934. 6(d]  of  the  final  rule  requires  each 
FHLBank  to  submit  a  mid-jrear  report 
containing  a  balance  sheet  and  income 
statement  setting  forth  reforecasted 
projections  for  the  year  relative  to  the 
budget  projections  as  originally 
approved  or  amended,  including  a 
management  discussion  explaining  any 
significant  changes. 

E.  Annual  Actual  Performance  Results 
Report— §  934.6(e) 

Rather  than  requiring  the  current 
quarterly  reports  from  the  FHl  .Banks, 
which  analyze  actual  performance 
results  for  the  period  relative  to  original 
budget  projections.  §934.6(e]  of  the 


final  rule  requires  each  FHLBank  to 
aubmit  an  annual  report  rmntatntwfl  % 
btlam^  sheet  and  income  statamant 
setting  forth  actual  parfocmanoe  results 
lor  the  year  relative  to  the  budget 
protectiais  as  originally  approved  or 
amended,  inchiding  a  managemant 
discnaaloo  axplaining  any  significant 
changea. 

m.  lagalatay  FlasihiUty  Ad 

This  final  rule  applies  only  to  the 
FHl  .Banks,  whidi  do  not  oome  within    < 
the  meaning  of  "small  aotities."  as    /'  \ 
defined  in  Om  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C  601.  at  seq..  saction 
601(6).  Therefore,  in  aocordanoe  with 
the  provisions  of  the  RFA.  the  Board  of 
Diiecton  of  the  Finance  Board  hereby 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  Impact  on  a 
substantial  number  of  small  entities.  Id. 
section  605(b). 

Lkt  of  Sobfacla  in  12  CFK  Part  834 

Federal  home  loan  banks,  Securities. 
Surety  bonds. 

Accordingly,  the  Board  of  Directon  of 
the  Finance  Board  hereby  amends  part 
934.  subchapter  B  of  chapter  DC  title  12, 
of  the  Code  of  Federal  R^ulations.  as 
follows: 

PART  934— OPERATXMS  Of  THE 
BANKS 

1 .  The  authority  dution  for  part  934 
is  revised  to  seed  as  follows: 

:  12  U.S.C  1422a.  1422b.  1432. 


1442. 

2.  Section  934.6  is  revised  to  read  as 
follows: 


f  834.6    BudoM 


(a)  Adoption  of  annual  Bank  budgets. 
(1)  Each  Bank's  board  of  directors  shall 
be  responsible  for  the  adoption  of  an 
annual  operating  expense  budget  and  a 
capital  expenditures  budget  for  the 
Bajok.  and  any  subsequent  amendments 
thereto,  consistent  with  the 
requirements  of  the  Act.  this  section, 
other  regulations  and  policies  of  the 
Board,  and  with  the  Bank's 
responsibility  to  protect  both  its 
memben  and  the  public  interest  by 
keeping  its  costs  to  an  efficient  and 
effective  minimum. 

(2)  Pursuant  to  the  requirement  of 
section  12(a)  of  the  Act  (12  U.S.C 
1432(a)),  a  Bank  must  obtain  prior 
approval  of  the  Board  before  purchasing 
or  erecting,  or  leasing  fior  a  term  of  more 
than  10  yean,  a  building  to  house  the 
Bank. 

(3)  A  Bank's  board  of  directors  may 
not  delegate  the  authority  to  approve  the 
Bank's  annual  budgets,  or  any 


subaaqpMQt  amaadmants  thereto,  to 
Bank  ofBcera  or  otbar  Bank  amployeea. 

(4)  A  Bank's  annual  budgets  shall  be 
prepared  based  upon  an  interest  rate 
sosoario  as  detarminad  by  the  Bank. 

(5)  A  Bank  may  not  exceed  its  total 
annual  operating  expense  budget  or  its 
total  annual  capital  expenditures  budget 
without  prior  approval  by  the  Bank's 
board  of  directors  of  an  amendment  to 
sudi  budgaL 

(b)  Bui^  reports.  Each  Bank  shall 
submit  to  the  Board,  by  January  31  of 
each  year,  in  a  format  and  as  further 
prescribed  by  the  Board,  such  Bank 
budgets  and  otbar  financial  infbnnatian 
as  the  Board  shall  require,  including  the 
folloMTing: 

(1)  Balance  sheet  projections: 

(2)  Income  statement  projections, 
including  operating  expense  budget  data 
and  staffing  levels; 

(3)  Capital  expenditures  budget  data; 

(4)  Management  discxission  of 
expected  financial  performance; 

(5)  Strategic  or  business  plan; 

(6)  Interest  rate  assimiptions;  and 

(7)  A  copy  of  the  FHLBank's  board  of 
directon  resolution  adopting  the 
FHLBank's  annual  operating  expense 
budget  and  capital  expenditures  budget 

(c)  Report  on  amendments  to  total 
annual  budgets.  A  Bank  shall  submit 
promptly  to  the  Board  a  copy  of  the 
Bank's  board  of  directors  resolution 
adopting  any  amendment  increasing  a 
Bank's  total  annual  operating  expense 
budget  or  total  annual  capital 
expcHoditures  budget  above  originally 
approved  budget  limits. 

(d)  h4id-year  reforecasting  report. 
Each  Bank  shall  submit  to  die  Board,  by 
July  31  of  each  year,  in  a  format  and  as 
further  prescribed  by  the  Board,  a  report 
containing  a  balance  sheet  and  income 
statement  setting  forth  reforecasted 

Erojections  for  the  year  relative  to  the 
udget  projections  for  that  year  as 
originally  approved  or  amended, 
including  a  management  discussion 
explaining  any  significant  changes  in 
the  reforecasted  projections  from  the 
budget  projections  as  originally 
approved  or  amended. 

(e)  Annual  actual  performance  results 
report.  Each  Bank  shall  submit  to  the 
Board,  by  January  31  of  each  year,  in  a 
format  and  as  further  prescribed  by  the 
Board,  a  report  containing  a  balance 
sheet  and  income  statement  setting  forth 
the  actual  performance  results  for  the 
prior  year  relative  to  the  budget 
projections  for  that  year  as  originally 
approved  or  amended,  including  a 
management  discussion  explaining  any 
■ignifir«nt  changes  in  the  actual 
performance  results  from  the  budget 
projections  as  originally  approved  or 
amended. 
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Dated:  October  9, 1996. 

By  the  Boudof  Directon  of  the  Federal 
Housiiig  Finance  Board. 

Chairman. 

(FR  Doc  96-27917  Filed  10-29-96;  8:4S  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMton  Administration 

14CFRPart71 
{Doctot  No.  96-nACE-ie] 

Amendment  to  Class  E  Airspace,  Hays, 
KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Hays  Mimicipal 
Airport,  Hays,  KS.  The  Federal  Aviation 
Administration  has  developed  a 
Standard  Instnmient  Approadi 
Procedure  (SIAP)  based  on  the  Gobal 
Positioning  System  (GPS)  which  has 
made  this  change  necessary.  The  effect 
of  this  rule  is  to  provide  additional 
controlled  airepace  for  aircraft  executing 
the  new  SIAP  at  Hays  Municipal 
Airport. 

DATES:  Effective  date:  March  27. 1997. 

Comment  date:  Comments  must  be 
received  on  or  before  December  30, 
1996. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  Branch.  Air  Traffic  Division. 
ACE-530,  Federal  Aviation 
Administration,  Docket  Number  96- 
ACE-16,  601  East  12th  St.,  Kansas  Qty, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  fsderal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  houra 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  MFORMATXM  OONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch.  ACE-530C.  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty,  MO  64106, 
telephone  (816)  426-3408. 
SUPPI.EMENTARY  INFORMATION:  The  FAA 
has  developed  a  Standard  Instrument 
Approach  Procedure  (SIAP)  utilizing  the 
Gobal  Positioning  System  (GPS)  at  Hays 
Municipal  Airport,  Hays,  KS.  llie 


amendment  to  Class  E  airspace  at  Hays, 
KS.  will  provide  additional  cxmtroUed 
airspace  to  segregate  aircraft  operating 
under  Visual  Fli^t  Rules  (VFR)  from 
aircraft  operating  under  Instrument 
Flight  Rides  (IFR)  procedures  while 
arriving  or  departing  the  airpoit  Tbe 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  either  circumnavigate  the  area, 
continue  to  operate  under  VFR  to  and 
from  the  airport,  or  otherwise  comply 
with  IFR  procedures.  Class  E  airapace 
areas  extending  ttan  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  par^raph  6005  of  FAA 
Order  7400.gD.  dated  September  4, 
1996.  and  effective  September  16. 1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airapace 
designation  listed  in  this  document  will 
be  published  subsisquently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controvereial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received, 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive  an  adverse  or  negative 
comment  within  the  comment  period,  or 
written  notice  of  intent  to  subxnit  such 
a  comment,  a  document  withdrawing 
the  direct  final  rule  will  be  published  in 
the  Federal  RegistCT,  and  a  notice  of 
proposed  rulemaking  may  be  published 
with  a  new  ccnnment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 


should  identify  the  Rules  Docket 
Number  and  be  submitted  in  triplicate 
to  the  address  specified  under  the 
caption  ADDRCSSCS.  All  communicatians 
received  on  or  before  the  dosing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
comment's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
efiiactiveness  of  this  acticm  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  spedficaUy  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
svunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rides  Docket. 

Commmiten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statmnent  is  made:  "Comments  to 
Docket  Na  96-ACE-16."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detwmined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
commmts.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  R^ulatory 
Flexibility  Act. 
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Ib14€7RPu«71 

Ainpaoa.  laoarporatkm  liy 
NavifMioB  (air). 


AccoMliBgty.  tha  Padaml  Aviation 
AdmlBiatration  «BaaBd>  Part  71  of  Iha 
Padatal  Aviation  Rasulatiana  (14  CFR 
Part  71)  as  bUows: 

PART  71— AMBOCD 

1.  Tho  authority  dtation  far  Part  71 
oontinuea  to  read  as  foUovvt: 

nitiiij  4«  U.S.C  l(M(t):  4010S.  401tS, 
4in20:  E.a  IMM.  24  PI  MM,  3  CPR.  1M»- 
IMS  Coai^.  p.  SM;  14  CPK  11.M. 


In 


in.i 

2.  Tba  inoomration  by 
14  CFR  71.1  of  Padaral  Aviation 
Administntloo  Onkr  7400.90.  Airapaoa 
Daaignations  and  Raportiaf  Point*, 
dated  Saptambar  4.  IMS.  and  oflactlva 
Saptombar  IS.  1980.  is  anwmdad  as 
foUows; 


ntn^uph  &09S    Cjoav  B 
ajctmdi^f  upmordfnm  700  fmt  or 
aha¥9  thm  nufac*  of  dm  aorth. 


ACS  m  BS  Hafs.  KS.  ffavtaadl 

Hayi  Munlcifwl  Aiiport.  KS. 

(Ut  38»50'41.7'' N.  long,  WMe'M.S"  W.) 

Thai  «lnp«o«  cxtMidiiic  upward  from  700 
feat  abov*  UM  auHK*  wtthin  ■  e.4-mi)« 
radlua  of  Hay*  Municipal  Airport  aad  within 
2.6  mika  aach  lida  of  tha  OOS  radial  of  tha 
Haya  VORTAC  cxtMiding  bom  tha  6.ft-mi>« 
radiua  to  7.9  milaa  north  of  iha  airport  and 
wtthin  2.0  milaa  aach  aida  of  tha  10fl  radial 
of  tha  Haya  VORTAC  axtandli^  from  tha  S.ft- 
mlla  radiua  to  7.B  milaa  aouthaaat  of  tha 
airport. 


laauad  in  Kanaaa  Qty.  MO,  on  Octohar  11, 
1996 

DaMnraa  D.  Schardt. 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

(FR  Doc.  96-27679  Pilad  10-29-96:  8:45  ami 

■HJJMO  oooc  4aia-i>-ai 

14  CFR  Part  71 
fPoe»m  No.  9a-ACE-iq 

Amandmont  to  Claaa  E  Alrapaca,  Laa'a 
Summit,  MO 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


Appraacfa  ProoadiiM  (SIAP)  1 
tka  Global  Poiitioiiii«  SyHaMfCPS) 
wkJchhaaaa^thiaoiMMtniiriniMj. 
TIm  oflsct  af  this  nria  Is  to  provi^ 
additional  owlnillad  alnpaoi  for 
aiicnfl  """^Hag  tha  naw  SIAP  at  Laa's 
Summit  Municipal  Ai»port. 
MT1S:  fiUJKKtfva  dote:  Maich  27. 19»7. 
Coounant  doia:  rnnimants  muat  ba 
raoaivad  on  or  baiora  Dauwhar  31, 
1996. 

tha  nil*  in  tiipllcato  to: 
Opafations  ftMnch.  Air  TmlBc  Dtviaion. 
ACE-S30.  Fadacal  Aviation 
AdminiaHatian.  Dodcat  Numbar  96- 
ACE-IS.  601  Eaat  12di  St.  Kanaas  City, 
MO  64106. 

Tha  ofBdal  dochat  nuy  ba  wxamlnad 
in  the  OfBoa  of  tha  Aaaistant  Chiaf 
Counaal  far  tha  Cantral  Ragion  at  tha 
same  addiaas  battaasp  OiW  aon.  and 
3:00  p.m..  Monday  thnw^  Friday, 
axoept  Sadanl  hoUdays. 

An  Infanial  dockat  mav  also  ba 
examined  during  nonnal  businaas  hours 
in  tha  Air  TrafBc  Olviaian  at  the  i 
addresa  listed  above. 


SUMMAItY:  This  action  amends  the  Class 
E  airspace  area  at  Lee's  Summit 
Mimicipal  Airport,  Lee's  Summit.  MO. 
The  Federal  Aviation  Administration 
has  developed  a  Standard  Instnmient 


fON  nMT>m  iPONMATIOM  CONTACT: 
Kathy  Randolph.  Air  TrafBc  Diviaioa. 
Operations  Branch.  ACE-530C,  Federal 
AvUtlon  Administration.  601  East  12th 
Street.  Kanaas  Qty.  Missouri  64106: 
talephoae:  (816)  426-3408. 
•uppioiBrrAiiv  wrowMA'now:  The  FAA 
has  developed  Standard  Instrument 
Approach  Procaduraa  (SIAP)  utilizing 
the  Global  Positioning  System  (GPS)  at 
Lae's  Summit  Mimicipal  Airport,  Lee's 
Summit,  MO.  The  amendment  to  Class 
E  ainpace  at  Lee's  Summit.  MO,  will 
provide  additional  controlled  ainpace 
to  segregate  aircraft  operating  under 
Visual  Flight  Rules  (VFR)  from  aircraft 
operating  imdm  Instrument  Flight  Rules 
(IFR)  procedures  while  arriving  or 
departing  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to  either 
circiimnavigate  the  area,  continue  to 
operate  under  VFR  to  and  from  the 
airport,  or  otherwise  comply  with  IFR 
procedures.  Class  E  ainpace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.90, 
dated  September  4.  1996.  and  effective 
September  16,  1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Qass  E  ainpace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procadnre 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  advene  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 


toftkisi 

lis 

[  win  MhMca  aafaty  for  aU 
fli^  opanftioas  by  daaignallBf  Ml  an 
«dMre  VFR  pilots  may  anticipate  the 
praaaaoe  of  m  aircnft  at  kmar 
ahitudaa.  aqiaciaUy  during  InrlaiMnt 
waa(d>sr  cottdMiona  A  yaaftar  dagiaa  of 
MfMy  Is  at^iaved  by  daplctiBg  tfw  aiaa 
on  aatonaiitfaal  charts.  Unlaas  a  wiittan 
advecae  or  nagativa  onarunant.  or  a 
written  notice  of  iolant  to  st^baait  m 
adverae  or  negative  ooanaant  is  received 
within  Aa  ooauMBt  period,  tha 
raguladoa  wlH  baooaM  aCbctiva  on  die 
data  apacifiad  above.  After  die  doaa  of 
the  coauneat  period,  the  FAA  will 
publish  a  document  In  die  Federal 
'  Indicating  that  BO  advene  or 
reoeivBd. 

confirming  the  date  on  which  the  final 
rule  will  became  efisctive.  If  the  FAA 
does  receive  an  advene  or  negative 
commant  within  the  conunent  period,  or 
written  notice  of  intent  to  subonit  such 
a  comment,  a  document  %vithdiawing 
the  direct  final  rule  will  be  published  in 
the  Federal  laglalar,  end  a  notice  of 
propoeed  rulemaking  may  be  published 
with  a  new  comment  period. 

Caaomente  Invited 

Althou^  this  action  is  in  die  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  propoeed  rulemaking. 
OHnments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
Number  and  be  submitted  in  triplicate 
to  the  address  specified  under  tne 
csption  AOOftCSacS.  All  communications 
received  on  or  before  the  dosing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commentor's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  subetance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ACE-t5."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
comm  enter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  detennined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontrovereial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  (rf  Subjects  in  14  CFR  Part  71 

Ainpace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Pari  71)  as  follows: 

PART  71— AMENDED 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  106(g):  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  In 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D.  Ainpace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  e£bctive 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  etatii. 


ACE  NB  ES  Lse's  SaoHnit.  MO.  [lavtasd] 

Lee's  Summit  Municipal  Aiiport.  MO. 
(Lat  38*5r35.1"  N.,  long.  94»2ri7.7''  W.) 
That  airapaoe  extendina  upward  from  700 
feet  above  the  suifece  wrimin  a  6.5-niile 
radius  of  Lee's  Summit  Municipal  Airport 

Issued  in  Kanaas  Qty,  MO,  on  October  11, 
1996. 

Donovan  D.  Schardt, 

Acting  ManagBT,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  96-27878  Filed  10-29-46;  8:45  am] 
aajjNQ  coot  4aie-ii-M 


DEPARTMEKT  OF  COMMERCE 

International  Trade  Administration 

15CFRPart303 

DEPARTMENT  OF  THE  INTERIOR 

Offloe  of  Insular  Affaire 
[Docket  No.  960606126-8126-01] 
RIN0e25^AA48 

Changes  In  Proceduree  for  the  Ineular 
Poeeeeeione  Watch  Program 

AQENCES:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce;  Office  of 
Insular  Afhira,  Department  of  the 
Interior. 

action:  Final  rule. 

SUtMARY:  This  action  amends  the  ITA 
regulations,  which  govern  duty- 
exemption  allocations  and  duiy-refimd 
entitlements  for  watch  producera  In  the 
United  States'  insular  possessions  (the 
Virgin  Islands,  Guam  and  American 
Samoa)  and  the  Northern  Mariana 
Islands.  The  amendments  modify 
procedures  for  completion  and  use  of 
the  "Pennit  to  Enter  Watches  and  Watch 
Movements  Into  the  Customs  Territory 
of  the  United  States"  (Form  ITA-340): 
make  the  technical  changes  required  by 
the  passage  of  the  Uruguay  Roimd 
Agreements  Act  in  1994;  eliminate  the 
mid-year  report  (Form  ITA-321P); 
change  the  percentage  creditable 
towards  the  duty-refund  of  wages  for 
non-91/5  watch  and  watch  movement 
repain  and  raise  one  of  the  percentages 
In  the  fonnula*for  calculating  the  duty- 
refund;  revise  the  total  quantity  and 
respective  territorial  shues  of  insular 
watches  and  watch  movements  which 
woidd  be  allowed  to  enter  the  United 
States  free  of  duty;  remove  from  the 
percentage  of  non-91/5  wages  creditable 
toward  the  duty-refund  reference  to 
watches  and  watch  movements  which 
are  ineligible  for  duty-free  treatment  due 


(Hily  to  value-limit  reasons;  raise  die 
maximiim  value  of  campanents  fat 
watches;  and  make  other  changes 
necessary  to  consolidate  and  simplify 
the  reguktions. 

EFFECTIVE  DATE:  October  30. 1996. 
?0R  FURTHER  MFORMATION  CONTACT:  Fay« 
Robinson.  (202)  482-3526. 
SUPPLEMENTARY  MFORMATION:  We 
published  regulatory  revisions  in 
proposed  form  on  July  22, 1996  (61  FR 
37845)  and  invited  comments.  We 
received  no  comments. 

Sec.  110  of  Pub.  L.  No.  97-446  (96 
Stat  2331)  (1983)  as  amended  by  Sec. 
602  of  Pub.  L  No.  103-465  (108  Stat. 
4991)  (1994)  additional  U.S.  Note  5  to 
chapter  91  of  the  HTS  authorizes  duty- 
exemption  allocations  and  duty-refund 
entitlements  for  insular  watch  program 
producera.  The  following  changes 
amend  15  CFR  Part  303  of  the 
regulations. 

The  procedures  for  completion  and 
use  of  the  "Permit  to  Enter  Watches  and 
Watch  Movements  into  the  Customs 
Territory  of  the  United  States"  (Fonn 
rTA-340)  are  amended  by  revising  Sec. 
303.2(b)(3)  and  Sec.  303.7(b).  The 
changes  will  reduce  the  paperworic 
associated  with  the  permit,  eliminate 
the  need  for  Customs  to  mall  a  copy  of 
the  permit  to  the  Department  of 
Commerce  for  all  Customs  entries  made 
electronically  through  the  automated 
broker  interface  and  allow  required 
permit  information  to  pass  between  the 
territorial  government  office  and  watch 
producera  via  fecslmlle,  thereby 
eliminating  the  burden  of  travel  to  and 
from  the  territorial  offices.  Further 
details  of  the  changes  were  set  forth  in 
our  July  22, 1996  proposal  (61  FR 
37845). 

Sec.  602  of  Public  L.  103-465  eiuicted 
on  December  8, 1994  amended  Pub.  L. 
97-446. 

Authoriljr:  Sec  303.1(a).  Sec  303.2(a)(1) 
and  Sec.  303.12(cK2)  are  amended  to  reflect 
the  new  authority  for  the  duty-refund 
entitlements  for  the  insular  watch  program. 

The  mid-year  report  (Form  ITA-321P) 
Is  eliminated  by  removing  Sec. 
303.2(b)(4)  (Form  ITA-321P)  and  Sec. 
303.11  (mid-year  reporting 
requirement).  We  also  amended  Sec. 
303.6(f)  to  clarify  the  procedures  for 
requesting  annual  supplemental 
allocations  and  relinquishing  units.  A 
major  purpose  of  the  mid-year  report 
was  to  establish  whether  companies 
required  more  duty-exempticm 
allocation  or  wished  to  relinquish  duty- 
exemption  that  had  been  allocated. 
These  purposes  can  be  satisfied  less 
formally  and  without  paperwork. 

We  Increased  the  percentage  of  wages 
for  the  repair  of  non-91/5  watches  and 
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watch  movomMiU  cradltabl*  toward* 
the  duty-refund  to  •  maximum  of  fifty 
percent  of  the  linn's  total  creditable 
waoas  by  amanding  Sec  303.2(aXl3) 
and  Sec  303.14(cH3).  The  Incraaae 
permits  producera  to  further  diversify 
their  operations. 

Sec.  303.2(aMl3)  is  amended  by 
removing  eligibility  towards  the  duty- 
refund  for  the  assembly  of  non-Ql/5 
watches  and  watch  movements 
(ineligible  only  due  to  value-limit 
reasons).  No  duty-refunds  have  ever 
been  issued  on  the  basis  of  wages  paid 
far  the  production  of  watches  and  watch 
movements  because  they  exceeded 
regulatory  value  limits.  Accordingly,  we 
ue  •Hni<niit<ng  this  unused  provision. 

The  Depertmants  establish  for 
calendar  year  1007  a  total  quantity  of 
4.600,000  units  in  the  following 
territorial  shares: 
Virgin  Islands— 3.100,000 
Guam— 500,000 
American  Samoa — 500,000 
Northern  Mariana  Islands — 500.000 

Sec.  303.14(bM3)  is  amended  by 
raising  the  mayiTniiin  value  of 
components  for  duty-free  treatment  of 
watdies  from  $175  to  $200.  This  change 
will  relax  the  limitation  on  the  value  of 
imported  components  that  may  be  used 
in  the  assembly  of  duty-free  insular 
watches.  The  new  value  levels  will 
contribute  to  oCCMtting  the  effects  of  the 
declining  dollar  and  allow  the 
producers  wider  options  in  the  kinds  of 
watdies  they  assemble. 

Sec  303.14(c)(l)(iv)  seU  the 
incremental  percantage  for  calculating 
that  part  of  the  duty-refund  for 
producers  who  have  shipped  between 
600.000  and  750.000  uniU  free  of  duty 
into  the  United  States.  The  value  of  the 
duty-refund  is  based  on  the  producer's 
average  creditable  wagea  per  unit 
shipped  free  of  duty  into  the  United 
States  multiplied  by  a  factot  of  00%  for 
the  first  300.000  units  and  declining 
percentages  in  additional  increments  to 
s  maximum  of  750,000  units.  The 
amendment  raises  the  65%  increment  to 
75%  and  makae  eech  declining 
percentage  a  5%  reduction.  This  change 
will  add  a  further  incentive  for 
producers  to  increase  shipments  and 
poeaiblv  raise  territorial  employment. 

The  folloMdng  amendments  simpUfy 
and  consolidate  the  regulations  and 
eliminate  redundancy: 

•  Remove  the  omcluding  text  of  Sec. 
303.6(f),  which  required  the  publication 
of  notices  in  the  Federal  legielT  to 
invite  new  entrants,  and  amend  Sec. 
303.8(c)(2).  which  also  related  to  new 
entrant  invitations  (the  regulations 
contain  a  standing  invitation  to  new 
entrants  in  Sec.  303.14): 


•  Eliminate  Sec  303.10  (LimUatians. 
requirements,  restriction  and 
prohibitions)  and  consolidate  non- 
duplicative  language  in  Sec  303.14(b); 

•  Eliminate  Sisc  303.11; 

•  Amend  Sec.  303.12(bX3)  by 
rhaiMJng  registered  mail  to  registered, 
certified  or  express  carrier  mail; 

•  Amend  Sec  303.12(cXl)  by 
rhai^fig  the  reference  from  Sec 
303.2(bM6)  to  Sec  303.2(b)(5).  due  to 
other  changes  afiecting  tlie  ntmabering 
of  provisions; 

•  Amend  Sec  303.14(b)  by  removing 
referenoee  to  Sec  303.10  and 
incorporating  the  noo-dupUcative 
langiiagn  of  Sec.  303.10  into  Sec 
303.14(b);  and 

•  Amend  Sec.  303.14(c)(2]  by 
replacing  a  refarenoe  to  Sec  303.10(c)(2) 
with  the  correct  referonce  (Sec.  303.5(c)) 
and  by  removing  Sec.  303.14(c)(3)  as 
redundant 

Under  the  Administrative  Procedure 
Act.  5  U.S.C  553(d)(1).  the  effective 
date  of  this  nde  need  not  be  delayed  for 
30  days  because  this  rule  relieves 
restrictions.  The  restrictions  are  relieved 
by  raising  the  value-limit  on  watches 
which  are  allowed  into  the  United 
States  free  of  duty  and  raising  an 
incremental  percantage  on  which  the 
duty-refund  is  calculated.  The  rule  also 
relieves  the  burdensome  travel  time 
involved  in  obtaining  the  permit, 
reducea  the  paperwork  involved  with 
the  permit  and  eliminatee  the  burden  of 
the  mid-yeer  report. 

This  fmal  rule  doee  not  contain 
polidea  «rith  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  ssswssment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Act  hi 
accordance  wrlth  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  aeq..  the 
Assistant  Genmal  Counsel  (or 
Legislation  and  Regulation  has  oeitifled 
to  the  Chief  Counsel.  Small  Busineas 
Administration,  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  antities. 
This  is  because  the  purpoee  and  effect 
of  the  ndemaking  is  primarily  to 
consolidate  and  simplify  the 
regulstions,  make  terhnioal  changes  and 
reduce  paperwork. 

Paperwork  Reduction  Act  This 
rulemaking  involves  infmnation 
collection  activities  sub)eet  to  the 
Paperwork  Reduction  Act  of  1080,  44 
U.S.C.  3501  et  seq.  which  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0625-0040  and  0625-0134.  The 
amendments  reduce  the  infonnation 
burden  on  the  pubhc 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 


respond  to,  nor  shall  anv  person  be 
sid^ect  to  a  penalty  tot  ailura  to  comi^ 
with  a  oollectian  of  infrnmation  unless 
it  displays  a  currently  valid  OMB 
Control  Number. 

It  has  been  detannined  that  the  final 
rulemaking  is  not  signlfinant  fior 
purpoees  of  Executive  Order  12866. 

Lkl  of  Siri^acts  bilS  CFR  Part  303 

Administrative  practice  and 
procedure,  American  Samoa.  Customs 
duties  and  inspection.  Guam.  Imports, 
Marketing  quotas.  Northerll  Mariana 
Islanda.  Reporting  and  recordkeeping 
requirements.  Virgin  Islands.  Watches 
snd|ewelry. 

For  reasons  set  forth  above,  we  are 
amending  15  CFR  Part  303  as  follows: 

PAfVT  303-{AMEMDEDI 

1.  The  authority  dUtion  for  15  CFR 
Part  303  is  revised  to  read  as  follows: 

lllllMllj   Pub.  L  M-241,  00  Stat  263  (48 
U.S.C  1681,  nota);  Pub.  L.  97-446.  96  SUt 
2331  (19  U.S.C  1202,  nots):  Pub.  L  103-465, 
106  Stat  4091. 

§309.1    [Amended! 

2.  Section  303.1(a)  is  amended  by 
removing  the  period  at  the  end  of  the 
first  sentence  and  adding  ",  and 
amended  by  Pub.  L.  103-465.  enacted  8 
December  1004.". 

fSOU    (Amendedl 

3.  Section  303.2(a)(1)  is  amended  by 
removing  the  period  at  the  end  of  the 
sentence  and  adding  ",  as  amended  by 
Pub.  L  103-465,  enacted  on  December 
8. 1004, 108  SUt  4001.". 

4.  In  §  303.2,  paragraphs  (a)(13)  and 
(b)(3)  are  revised  to  read  as  follows: 

§tM.2    Deflnlttofie  and  kmiim, 

(•)••* 

(13)  Creditable  wages  means  all 
wagee — up  to  the  amount  per  person 
shown  in  §  303.14(a)(l)(i>— paid  to 
permanent  residents  of  the  territories 
employed  in  a  firm's  01/5  %iratch  and 
watch  movement  assembly  operations, 
plus  any  vrages  paid  for  the  repair  of 
non-01/5  watches  up  to  an  amount 
equal  to  SO  percent  of  the  firm's  total 
cnditable  wages.  Exduded,  however, 
are  wages  paid  for  special  services 
rendered  to  the  firm  by  accountants. 
Iaw3rers,  or  other  profesaional  personnel 
and  for  the  repair  of  nan-01/5  watches 
and  movements  to  the  extent  that  such 
wrages  exceed  the  foregoing  ratia  Wages 
psid  to  persons  engaged  in  both 
creditable  and  non-creditable  assembly 
and  repair  activitiee  may  be  credited 
proportionately  provided  the  firm 
m«tnt«tn«  production  and  pa3rroll 
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records  adequate  far  the  Departments' 
verification  of  the  creditable  portion. 

(b)  '  •  • 

(3)  rrA-340  "Pennit  to  Enter  Watches 
and  Watdi  Movements  into  the  Customs 
Tenitory  of  the  United  States. "  This 
form  may  be  obtained,  by  producers 
holding  a  valid  license,  from  the 
territorial  government  or  may  be 
produced  by  the  licensee  in  an 
approved  computerized  format  or  any 
other  medium  or  format  approved  by 
the  Departments  of  Commerce  and  the 
Intedor.  The  completed  form  authorizes 
duty-free  entry  of  a  specified  amoimt  of 
watdies  or  watch  movements  at  a 
specified  U.S.  Customs  port. 

5.  In  §  303.2.  paragraph  (b)(4)  is 
removed  and  paragraphs  (b)(5)  and 
(b)(6)  are  redesignated  as  paragraphs 
(b)(4)  and  (b)(5). 

f«n,6   [Amended] 

6.  Section  303.6(f)  introductory  text  is 
amended  at  the  beginning  of  the  second 
sentence  by  remoidng  "Ine"  and  adding 
"At  the  request  of  a  producer,  the";  and 
in  the  diiddle  of  the  foiuth  sentence  by 
removing  "invited"  and  adding 
"considered". 

7.  In  §  303.6,  the  conduding  text  of 
paragraph  (f)  is  removed. 

ffM8.7    [Amended] 

8.  Section  303.7  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

13017 


(b)  Shipment  Permit  Requirements 
irrA-340).  (1)  Producera  may  obtain 
shipment  permits  from  the  territorial 
government  offidals  designated  by  the 
Governor.  Permits  may  also  be  produced 
in  any  computerized  or  other  format  or 
medium  approved  by  the  Departments. 
The  permit  is  for  use  against  a 
producer's  valid  duty-exemption  license 
and  a  pennit  must  be  completed  for 
every  duty-free  shipment. 

(2)  Each  permit  must  spedfy  the 
license  and  permit  niimber.  the  number 
of  watdies  and  watch  movements 
induded  in  the  shipment,  the  unused 
balance  remaining  on  the  producer's 
license,  pertinent  shipping  information 
and  must  have  the  certification 
statement  signed  by  an  official  of  the 
licensee's  company.  A  copy  of  the 
completed  permit  must  be  sent 
electronicelly  or  taken  to  the  designated 
territorial  government  officials,  no  later 
than  the  day  of  shipment,  for 
cx>nfiimation  that  the  producer's  duty- 
exemption  license  has  not  been 


exceeded  and  that  the  permit  if  properiy 
completed. 

(3)  The  permit  (fonn  ITA-340)  shall 
be  fiJed  with  Customs  along  %vith  the 
other  required  entry  docmmnts  to 
receive  duty-free  treatment  unless  the 
importer  or  its  representative  deen  the 
documentation  through  Customs' 
automated  brokn  interfiKX.  Entries 
made  electronically  do  not  require  the 
submission  of  a  pennit  to  Customs,  but 
the  shipment  data  must  be  maintained 
as  part  of  a  producer's  recordkeeping 
responsibilities  for  the  pwiod 
prcMcribed  by  Customs'  recordkeeping 
regulations.  U.S.  Customs  Service 
Import  Specialists  may  request  the 
documentation  they  deem  appropriate 
to  substantiate  claims  for  duty-free 
treatment,  allownng  a  reason^le  amoimt 
of  time  for  the  importer  to  produce  the 
permit 

fSOlS   [Amended] 

0.  In  §  303.8.  paragraph  (c)(2)  is 
revised  to  read  as  foUowrs: 

f303J   Malntsnanoa  of  duty  aaammton 


(c)  •  •  • 

(2)  Reallocate  the  allocation  or  part 
thereof  to  a  new  entrant  applicant;  or 


§308.10    [Reinotfed  and  Reaerved] 

10.  Section  303.10  is  removed  and 
reserved. 


130111 

11.  Section  303.11  is  removed  and 
reserved. 

130112    [Amended] 

12.  Section  303.12(b)(3)  introductory 
text  is  amended  by  adding,  afler  the 
word  "registered",  the  words  ",  certified 
or  express  carrier  mail". 

13.  Section  303.12(c)(1)  is  amended 
by  removing  frtnn  the  first  sentence 
"§  303.2(b)(6)"  and  adding  in  its  place 
"§  303.2(b)(5)". 

14.  Section  303.12(c)(2)  is  amended  at 
the  end  of  the  first  sentence  by 
removing  the  period  and  adding  ",  as 
amended  by  Public  Law  103-465." 

130114   [Amended] 

15.  hi  §  303.14.  the  heading  of 
paragraph  (b)  and  paragraph  (bKl)  and 
(b)(3)  are  revised  and  paragraph  (b)(4)  is 
added  to  reed  as  follows: 

§308.14   AnocaUontaetorsand 


of  duty  into  the  customs  tenitoiy  of  the 
United  States  unlees  the  produoar  used 
30  or  more  discrete  parts  and 
components  to  easemble  a  in«rti«nirs«l 
watdi  movement  and  33  or  more 
disorete  parts  and  components  to 
assemble  a  mechanical  watdi. 


(3)  Watdi  movements  and  watches 
assembled  from  components  Mrith  a 
value  of  more  than  $35  iat  watch 
movements  and  $200  for  watdies  shall 
not  be  eligible  tot  duty-exemption  upon 
entry  into  the  U.S.  Customs  tenitoiy. 
Value  means  the  value  of  the 
merchandise  phis  all  charges  and  costs 
incurred  up  to  the  last  point  of 
shipment  (i.e.,  prior  to  entry  of  the  parts 
and  components  into  the  territory). 

(4)  No  producer  shall  accept  from  any 
watch  parts  and  OHnponents  supplier 
advantages  and  preferences  vidiich 
might  rMult  in  a  more  &vorri>le 
competitive  position  for  itself  vis-e-vis 
other  territorial  producers  relying  oa  the 
same  supplier.  Disputes  imder  this 
paragra^  may  be  resolved  under  the 
apprals  procedures  contained  in 

§  303.13(b). 

16.  Section  303.14(c)(l)(iv)  is 
amended  by  removing  "65%"  and 
adding  "75%". 

17.  Section  303.14(c)(2)  is  amended 
by  removing  "§  303.10(c)(2)"  and 
adding  in  its  place  "§  303.5(c)". 

18.  Section  303.14(c)(3]  is  removed. 

19.  Section  303.14(e)  is  amended  by 
removing  "3.600.000"  and  adding  in  its 
place  "3,100.000". 
Kafaart&LaRiiHa. 

Acting  Assistant  Secretary  for  bnptat 

Administration,  International  Trade 

Administration,  Department  of  Commerce. 

AllHiStajBun. 

Director,  Office  of  Insular  Affairs,  Department 

of  the  Interior. 

[FR  Doc  96-27862  Filed  10-29-96;  8:45  am] 


DEPAfmiENT  OF  THE  INTERIOR 

HNnefsia  ManeQeinent  Sennce 

30CFRPart2S0 
Rmi010-AC07 


(b)  Minimum  assanbly  requirements 
and  prohibition  of  preferential  supply 
relationship.  (1)  No  insular  watdi 
movement  or  watch  may  be  entered  free 


Allow  Leeaeea  Mora  Flexibility  In 
Keeping  Laaeaa  In  Force  Beyond  Their 
Prfmery  Tem 

AQENCV:  Minerals  Management  Service 
(MMS).  Interior. 
ACnON:  Final  rule. 

summary:  This  final  rule  amends 
regulaticms  that  specify  how  Outer 


SSese    F«knJ 
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ContiiMnUl  Shelf  (OCS)  imaem  can 
coDtinu«  their  la— ■  bejrood  their 
primary  term.  Change*  in  induatiy 
exploration  precticM  bava  incraaaed  the 
time  necaaeary  to  collect  and  analjrae 
data  anociated  with  operetiona.  llie 
change*  incraaaa  from  90  to  ISO  day* 
the  time  allowed  between  operatians  for 
■  leaae  continued  beyond  its  primary 
term. 

WFTtCrm  OiATI:  November  29, 1996. 
Hm  FUimCfl  MTOIMATION  OONfTACT: 
Lawrence  H.  Ake  or  John  Mirabella, 
Engineering  and  Standard*  Branch, 
telephone  (703)  787-1600. 

SUPPLfMeNTAIIY  MFOMMATION: 

L  Backgrtmnd  and  Porpoae 

On  March  1,  1994.  the  Department  of 
the  Interior  (DOT)  publiahed  a  notice  in 
the  Federal  Kagiater  (59  FR  9718^719). 
requesting  comments  and  suggestion* 
on  DOI  agency  regulation*.  In  it*  notice, 
DOI  announced  it*  intention  to 
periodically  review  it*  regulation*  and 
asked  the  public  to  participate  in  the 
review.  Over  40  responae*  were 
received  concemins  MMS  regulation* 
from  the  public,  indu*try,  and 
Govermnent. 

Several  letters  suggested  that  MMS 
make  changes  to  Suopart  A  of  30  CFR 
Part  250.  These  comments  proposed 
allowing  180  days  between  drilling, 
well-reworking,  or  other  operations  in 
order  to  keep  a  lease  in  effect  beyond  it* 
primary  term. 

Commenten  told  MMS  that  although 
many  OCS  operation*  can  be  ended  and 
recommenced  %vithin  the  present  90-day 
time  allowance,  many  require 
considerably  more  time.  The  comments 
went  on  to  say  that  the  search  for  oil 
and  gas  resources  in  the  OCS  has 
reached  a  mature  phase.  Most  of  the 
easily  found  resources  have  been 
produced.  Industry  is  now  focusing  it* 
efforts  in  deeper  waters,  on  subsalt 
protects,  and  other  areas  of  extremely 
complex  geology.  The  changes  these 
commenters  proposed  would  allow 
more  time  for  efficient  and  expedient 
production,  drilling,  and  well-reworiung 
operations. 

MMS  held  a  public  meeting  in  New 
Orleans  on  June  12,  1995,  to  discuss  this 
and  other  issues.  Based  on  the 
comments  beard  at  that  meeting,  as  well 
as  those  previously  received,  a  notice  of 
proposed  rulemaking  (NPR)  was 
prepared  for  public  comment.  On  April 
25,  1996.  an  NPR  was  published  in  the 
Federal  Register  (61  FR  18309)  which 
proposed  to  increase  from  90  to  180 
days  the  time  allowed  between 
operations  for  a  lease  continued  beyond 
it*  primary  term. 


oftkalida 


(30 


Under  current  MMS  Mgulatii 
CFR  250.13  and  2Se.37(b)).  If  no 
production,  drilling,  or  w«ll-re%varking 
activitia*  ooctir  an  tba  laaae  during  the 
last  90  days  prior  to  laaae  axpiiatioQ  and 
no  suqMDsion  of  raecations  or 

Eroductioo  is  in  atbct  on  the  laaae.  the 
lase  expires  by  law  and  lease  tenn. 
Current  $  250.13  gives  laasaaa  several 
method*  to  keep  laaaas  In  eSact  beyond 
their  primary  term.  The  most  common 
method  i*  through  production  of 
resources  and  payment  of  a  royalty. 
Continuous  drilling  or  well-reworking 
activities  without  a  break  of  more  than 
90  days  will  also  keep  a  leaae  in  e£bct 
beyond  its  primary  term.  Other  methods 
for  extending  a  lease  include  receiving 
a  suspension  of  production  (30  CFR 
250.10):  a  suspension  of  operations  (30 
CFR  250.10):  or  participation  in  a  unit 
which  has  another  lease  that  is  being 
held  beyond  its  primary  term  by  one  of 
these  operations  (30  CFR  250.190  (e) 
■nd  (f)). 

With  this  rulemaking,  MMS  increasee 
from  90  to  180  days  the  time  allowed 
between  production,  drilling,  or  well- 
reworking  operations  for  leases 
continued  beyond  their  primary  term. 
For  example,  under  the  current  rule  if 
a  lessee  caases  production,  drilling  or 
well-reworking  operations  on  a  lease  60 
days  before  the  lease  expiration  date,  he 
must  resume  operations  within  90  days 
(i.e.,  within  30  days  after  the  original 
lease  expiration  date).  In  this  example, 
the  new  rule  would  allow  the  lessee  180 
days  (i.e.,  120  days  after  the  original 
leese  expiration  date)  within  which  to 
resume  operations. 

Leases  that  have  been  continued  past 
their  primary  term  will  remain  in  force 
as  long  as  the  break  in  operations  is  no 
longer  than  180  days.  This  contrasts 
with  90  days  provided  by  the  currant 
rule. 

m.  Diecaasioa  of  Commants 

Comment:  MMS  received  21  letters 
commenting  on  the  NPR.  Seventeen  of 
the  letters  received  were  supportiva  of 
the  proposed  rule.  Many  of  these 
comments  dted  how  the  extra  time 
allowed  woidd  allow  for  better  analysis 
of  geological,  geophysical,  and 
engineering  daU.  Others  noted  that  the 
additional  time  would  provide  relief 
when  analyzing  subsalt  or  deepwater 

Erospects.  Still  others  spoke  of  the 
anefidal  efEscts  the  rule  would  have 
when  confronting  time-consuming 
project*,  such  as  woiidng  out  cost- 
sharing  arrangements  with  other 
operators  or  analyzing  3D  seismic  data. 
Four  letters  provided  commants  that 
were  critical  of  some  aspect  of  the 


propoaed  rule.  Two  of  these 
cnmnantars  suppoited  the  need  of 
laeeaes  and  operators  for  more  flexibility 
to  keep  their  leases  in  efiisct.  but  feh  that 
the  exiansioo  of  time  to  180  dajrs  should 
be  handled  on  a  caae-fay-cue  basis. 
These  nrrnimanters  were  concerned  that 
the  propoaed  rule  could  unneceaaarily 
tie  up  some  untested  OCS  acreage  and 
thus  slow  the  discovery  of  additional 
resources.  One  oommenter  opposed  any 
open-ended  authority  for  the  Regional 
Supervisor  to  extend  time  limits  beyond 
those  in  the  proposed  rule.  Still  another 
noted  that  the  nile  provides  no 
assurance  that  the  additional  time 
granted  to  lessees  will  result  in 
additional  operations  on  the  lease. 

Response:  One  of  the  primary 
misaions  of  the  MMS  is  ensiiring  the 
orderly  and  expedition*  exploration  and 
development  of  the  OCS.  With  this  rule, 
we  attempt  to  strike  a  balance  between 
encoura^ng  diligent  operations  and 
allowing  proper  time  for  lessees  to 
evaluate  tneir  exploratory  and 
development  options.  We  agree  with  the 
majority  of  commenters  that  this  rule 
change  recognizes  a  need  of  industry. 
Thi*  extra  time  i*  frequently  needed  for 
detailed  analyd*  of  geological, 
geophysical,  or  engineering  data.  It  al*o 
proviae*  operators  an  opportunity  to 
Setter  evaluate  deep-water  and  subsalt 
drilling  prospects.  However,  the  rule 
specifically  states  that  any  drilling  or 
well-reworking  program  must  be  part  of 
a  plan  that  has  as  its  objective 
continuous  production  on  the  lease. 
MMS  intends  to  closely  monitor  the 
actions  of  lessees  to  ensure  that  this 
objective  is  met.  MMS  also  fully  expects 
that  the  180  day  timeframe  will  provide 
sufficient  time  for  all  but  extraordinary 
delays.  MMS  will  closely  scrutinize  all 
requests  for  more  than  180  days 
between  operations  on  leases  beyond 
their  primary  term. 

Comment:  Another  commenter 
siiggested  that  a  lease  be  extended  for 
180  days  past  the  expiration  date  of  the 
lease  term  if  operations  were  conducted 
at  any  time  during  the  last  180  days  of 
the  lease  term.  This  commenter  felt  that 
this  change  would  simplify  the  rule  and 
help  to  avoid  any  misunderstanding  of 
the  time  remaining  on  the  lease. 

Response:  This  conunent  was  not 
accepted.  MMS  feels  that  the  rule 
should  be  applied  consistenUy,  whether 
the  lease  is  just  passing  its  primary  term 
or  has  previously  been  extended 
through  continuous  operations. 

Comment:  One  of  the  comments  was 
more  editorial  in  nature.  This  comment 
pointed  out  that  the  wording  in 
§  250.13(a)(2)  of  the  NPR  was 
ambiguous.  The  commenter  also 
stressed  that  by  rhungtng  to  a  "plain 
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dMity 

Jle^fonaa:  TIm  dtsd  wofding 
changsd.  lAIS  will  anaB4it  to  wite  aU 
eiits  nilos  aa  doariy  as  poaafbla. 

■(EX).)l: 


This  is  a  rfgniHfMi*  rule  under  E.O. 
12866  and  hm  been  reviewed  by  the 
Ollica  of  Manegamnnt  and  Budget 
(0MB). 

■agalilary  FkaAfflty  Act 

The  DOI  determined  that  tUa  rule 
will  not  have  a  ripiiBcwit  aSsct  on  a 
auhatantial  number  of  aoiall  entitias.  In 
gan«al.  the  entitias  diat  engags  in 
offduxe  activities  are  not  conaidared 
■nail  due  to  the  technical  and  fioanrial 
raaouroas  and  esqiaiianoe  neoassaiy  to 
safely  conduct  siidi  activities.  Small 
entities  are  more  likely  to  t^ierata 
onshore  or  in  State  waters    areas  not 
covered  by  this  regulation.  When  smaU 
entitias  wnk  in  the  OCS,  they  are  more 
likely  to  be  contractors  than  operators. 
For  example,  a  company  that  collects 
geologic  and  geophysical  data  might  be 
a  smdU  entity.  While  these  contractors 
must  follow  the  nUes  govwning  OCS 
operations,  we  are  not  changing  the 
rules  diat  govern  the  actual  operations 
on  a  lease.  We  are  only  modifying  the 
rules  governing  the  extension  of  a  lease 
beyond  the  {Himary  term.  The  rule 
oould  have  a  secraidary  effect  By 
extending  the  time  available  to  the 
lessee,  more  leases  may  be  active  and 
this  oould  result  in  an  increase  in 
opportunities  for  small  entities  to 
collect  data  or  perform  other  services. 
The  added  time  could  also  wcni:  to 
benefit  smaller  companies  who  may 
have  slower  computers  and  coidd 
benefit  from  a  longer  time  period  for 
review  of  data. 

Paparwork  Reduction  Act 

This  rule  has  been  examined  under 
the  Paperwork  Reduction  Act  of  1995 
and  has  been  found  to  contain  no 
reporting  and  infcnrnaticm  collection 
requirements. 

Taldiy  ImpiiraHnn  Assassaiwnt 

The  DOI  determined  that  this  rule 
does  not  repreaent  a  governmental 
action  capu>le  of  interference  with 
oonstitutitMudly  protected  im^>eity 
ri^its.  Thus.  DOI  does  not  need  to 
prepare  a  Takings  Implication 
Assessment  pursuant  to  E.0. 12630. 
Government  Action  prepare  a  Takings 
Implication  Assessment  pursuant  to 
E.0. 12630.  Government  Action  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Tha  DOI  kat  oMtiflad  to  OftO  Ami  tte 
rule  BMats  Aa  aaptkaUe  lofoiH 
etandaids  proHdod  in  Sacdana  SCa)  and 
3(bX2)  of  E.0. 1298t. 

Uoftuiied  Mirfia  lal—  Act  off  IWS 

Tha  DOI  has  detHodaod  and  oartifiaa 
aoconUng  to  the  UaftiBdod  Mandates 
Refarai  Act.  2  U.S.C  1502  eCasf,,  that 
this  nila  wiU  not  impoaa  a  ooit  of  $100 
milUon  or  more  in  any  given  3faar  on 
local,  tribal.  State  govanunents,  or  the 
private! 


pwniurtinw,  «Miltng^  nr  imH. 


ttalPoUcyAcI 

The  DOI  detandnad  that  dds  action 
does  not  oonatftMfe  a  nM^or  Federal 
action  signifiouidy  afhe^ng  the  quality 
of  the  human  anviiaunant,  therenxe,  an 
Environmental  Impact  Statemoit  is  not 
required. 

List  of  SiAfects  te  M  CFR  Part  250 

Continental  shdf.  Environmental 
impact  statement,  &iviionmaital 
protection.  Government  contrscts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  producticm. 
Oil  and  gas  en>loration,  CMl  and  gas 
reserves,  Penuties,  Pipelines,  Public 
lands — mineral  resources,  Public 
lands— liglrts-of-Mray,  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration,  Surety  bonds. 

Dated:  October  2, 1996. 
SyMa  V.  Baca. 

Deputy  Assislant  Secretary,  hand  and 
Mbtemls  htanagement. 

For  the  reesons  set  forth  in  the 
preamble.  Minerals  Management 
Service  (MMS)  amends  30  CFR  Part  250 
as  follcfws: 

PART  2S0-OIL  AND  QA8  AND 
SULPHUR  OPERATIONS  M  THE 
OUTER  OONTMBITAL  SHELF 

1.  The  authority  citation  ba  part  250 
continues  to  read  as  follows: 

Aaftsri^  43  U.S.C  1334. 

2.  Section  150.13  is  revised  to  read  as 
follows: 

1250.13   HB«rDoaaPraduction,Dr1Mne,or 
I  AflMt  Your  Laoaa  TamiT 


(a)  Your  lease  expires  at  the  md  (^  its 
primary  term  unless  you  are  producing 
or  conducting  drilling  or  weU-rewocking 
operatians  on  your  lease.  See  §  256.37(b) 
of  this  tide.  Also,  any  drilling  or  well- 
rewmking  program  must  be  part  of  a 
plan  that  has  as  its  objective  ocmtinuou* 
production  on  the  lease.  For  purposes  of 
this  section,  the  term  "operatians" 


0>)lfyoastop( 
duifa^  Ae  last  100  daya  of  die' primly 
leaae  tarn,  your  laaae  will  raaain  in 
afisci  beyond  the  primaiy  tenn  only  if 
you: 

(1)  Raaimie  oparatians  on  the  leaae  no 
later  than  180  days  after  die  operetiona 
ended;  or 

(2)  Ask  KOdS  far  a  suapendon  of 
operatians  or  production  under  30  CFR 
150.10  before  die  lOOdi  day  afker  you 
stqp  operations,  and  thareiJter  racrive 
the  Ragional  Superviaor's  approval;  or 

(3)  Raorive  a  directed  siiapenaion  ot 
c^Mrations  or  production  from  die 
Ragional  Superviaor  under  30  CFR 
250.10  before  die  IBOdi  day  after  you 
stop  (meiations. 

(c)  If  you  stop  conducting  operations 
on  a  lease  that  has  mwriminrf  fwyond  its 
primary  tenn,  then  your  lease  will 
esqiire  unless  you  comply  with  either 
paragraph  (b)(1),  (bX2).  or  (b)(3)  of  diis 
section. 

(d)  You  may  ask  the  Regional 
Supervisor  to  allow  you  more  than  100 
days  to  resume  operations  on  a  lease 
continued  beyond  it*  primary  term 
when  operating  ocmditions  warrant.  The 
request  must  be  writing  and  e}q>lain  the 
operating  conditions  that  warrant  s 
longer  period.  In  allowing  additional 
time,  the  Regional  Supervisor  must 
determine  that  the  longer  period  is  in 
the  ruitional  interest  and  that  it 
conserves  resources,  prevents  waste,  or 
protects  correlative  r^ts. 

(FR  Doc  96-27783  Filed  10-2»-96:  8:45  am) 


30  CFR  Part  256 
RIN  1010-AC15 

Outer  Contfnantri  SlMlf  Laaao  Tarms 


AQBICV:  Minerals  Management  Service, 

Interior. 

ACnON:  Final  rule. 

SUMMARY:  This  riile  amends  the 
regulatioiu  governing  the  term  far 
-certain  leases  on  the  Outer  Continental 
Shelf  (OCS)  besed  on  water  depth.  This 
rule  changes  the  current  depth  margins 
for  8-year  leases  from  400  to  900  meters 
to  400  to  800  meters  while  retaining  the 
mandatory  5-year  drilling  requirement 
for  all  8-year  leeses.  The  amendm«it 
allows  the  Minerals  Management 
Service  (MMS)  to  set  lease  terms  of  8  to 
10  years  in  wat«-  depths  ranging  from 
800  to  900  meters,  llie  intended  efiect 
of  this  rule  is  to  simplify  administration 
of  OCS  leases  for  the  MMS  and  the 
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EfFlcnvt  DATI:  Thi«  final  lula  la 
atfoctive  on  November  29, 1996. 
FOM  FUfmCfl  eWOMMTICM  OONTACT: 
Judith  M.  WilBon.  Engineering  and 
Standards  Branch,  telephone  (703)  787- 
1600. 

BUPPiMMBtTUn  MFOMUTKM:  Currently, 
MMS  offers  10-year  terms  for  leases  in 
water  depths  of  900  meters  or  more.  In 
water  depths  of  400  to  900  meters.  MMS 
offers  8-year  lease  terms  subject  to  a 
requirement  that  the  lessee  begin  an 
exploratory  well  within  the  first  5  years, 
30  CFR  256.37.  On  ^me  5. 1996.  MMS 
published  a  notice  of  propoeed 
rulemaking  in  the  Famral  Begfe*ar  (61 
FR  28528).  MMS  proposed  to  amend  its 
regulation  at  30  CFR  256.37  to  remove 
the  requirement  that  the  lessee  must 
begin  exploratory  drilling  within  5  years 
on  8-year  leases.  The  proposed 
amendment  also  changecl  the  400  to  900 
meter  depth  requirement  for  8-year 
leases  to  400  to  800  meters.  MMS 
proposed  this  rule  because,  among  other 
reasons,  we  considered  the  financial 
incentive  established  by  the  OCS  Deep 
Wster  Royalty  Relief  Act  PWRRA)  to  be 
more  effective  than  the  drilling 
requirement  as  a  means  of  achieving 
earlier  drilling. 

Comments 

During  the  60-day  comment  period. 
MMS  received  ten  comments.  Two- 
thirds  of  the  comments  came  from  the 
"ma)or"  oil  companies.  The  remaining 
one-third  of  the  comments  came  from 
"independents"  and  drilling 
contractors.  Generally,  the  majors 
support  the  proposed  rule  and  urged 
MMS  to  adopt  the  change  before  the 
September  25.  1996.  Gulf  of  Mexico 
OCS  lease  sale.  They  agree  that  the 
recently  enacted  DWRRA  serves  as  a 
more  effective  incentive  to  encourage 
earlier  or  expedited  development  and 
were  confident  operators  will  continue 
to  be  diUgent  in  conducting  exploratory 
drilling.  They  supported  the  change  in 
water  depth  range  for  8- year  leases. 

The  independents  and  drilling 
contractors,  however,  strongly  oppose 
the  proposed  rule  maintaining  that  the 
drilling  requirement  is  necessary  to 
ensure  diligence.  While  the  DWRRA 
should  provide  a  financial  incentive  to 
develop  leases  in  water  depths  greater 
than  400  meters,  MMS  should  use  the 
5-year  <lhlUng  requirement  as  a 
safeguard  to  ensure  that  the  Nation's 
resources  are  produced  in  a  timely 
manner.  Finally,  they  claim  that  the 
myriad  of  smaller  entities  supporting 
the  oil  and  gas  industry  have  the 
greatest  stake  in  the  results  of  this  rule 
which  ought  to  be  significant  under  E.O. 
12866. 


MMS  based  the  propoeed  role  OP  the 
obeervatioa  that  ths  5-year  dzilUag 
requirement  has  not  raaultad  in 
meaningful,  if  any,  inaeaaes  in 
exploratory  drilling.  The  data  to  support 
this  observation  comes  from  8-year 
leuee  lamed  from  1985  to  1990.  Leasee 
Issued  at  later  dates  were  not  analysed 
because,  at  the  time  MMS  initiated  the 
propoeed  rule,  it  was  too  eerly  to  tell 
whether  these  leeses  would  bie  drilled 
before  the  5-yeer  drilling  window 
expired.  In  l^t  of  the  independents' 
Strang  opposition  to  the  prc^Miaed  rule, 
MMS  will  review  the  5-year  drilling 
requirament  after  we  have  more  data 
tnoD  8-year  leeses  issued  for  several 
yeers  subsequent  to  1990.  The  analysis 
will  allow  MMS  to  view  the  statistics  for 
time  periods  of  declining  and  increasing 
exploratory  drilling. 

Thus,  under  the  final  rule,  if  your 
lease  is  in  400  to  800  meters  of  water, 
it  vtrill  have  an  Initial  lease  term  of  8 
years.  You  must  begin  an  expforatory 
well  within  5  yeers  or  the  leases  will  be 
canceled.  The  final  rule  also  gives  MMS 
the  flexibility  to  set  an  initial  leese  term 
between  8  and  10  years  in  water  depths 
ranging  from  800  to  900  meters.  If  MMS 
issxMS  leeaes  for  more  than  8  years  in 
the  800  to  900  meter  depth  margin,  the 
current  mandatory  drilling  requirement 
for  that  depth  margin  woiild  be 
eliminated.  MMS  does  not  believe  that 
the  longer  lease  and  the  lack  of  the 
drilling  requirement  will  have  a 
significant  impact  on  smaller  entities. 

Leeses  in  water  depths  less  than  400 
meters  or  more  than  900  meters  are  not 
addressed  in  this  rule.  See  30  CFR 
256.37(a)(1). 

Author  This  document  was  prepMued 
by  Judy  Wilson.  Engineering  and 
Standuds  Branch,  MMS. 

Executive  Order  (E.O.)  12866 

This  rule  is  not  a  significant  rule 
requiring  Office  of  Management  and 
Budget  review  under  E.O.  12866. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  (DOI) 
has  determined  that  this  rule  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  Most  entities 
that  engage  in  offehore  activities  as 
operators  are  not  small  because  of  the 
technical  and  financial  resources  and 
experience  necessary  to  conduct 
ofbhore  activities.  Small  entities  are 
more  likely  to  operate  onshore  or  in 
State  waters — areas  not  covered  by  this 
rule.  When  small  entities  work  in  the 
OCS,  they  are  more  likely  to  be 
contractors  rather  than  operatora.  For 
example,  a  company  that  collects 


gaoloeic  and  gerahysical  data  might  be 
a  small  entity.  While  these  contTacton 
must  follow  rules  governing  OCS 
opeiations,  we  an  not  rhanging  the 
rules  that  govern  the  actual  operations  ' 
of  a  leese.  We  are  only  modifying  the 
provision  setting  the  water  depths  at 
which  particular  prinoary  terms  apply. 
This  modification  will  have  no  efiect  qn 
small  entities. 

Paperwork  RedncUoii  Act 

The  final  rule  does  not  otmtain  new 
infonnation  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  (OMB).  The 
inftormation  collection  requirements  in 
30  CFR  part  256  are  approved  by  OMB 
under  approval  No.  1010-0006.  An 
agency  may  not  conduct  or  sponsor,  and 
a  i>erson  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

MMS  estimates  the  public  reporting 
burden  for  this  information  will  average 
3.5  houn  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  data  needed, 
and  completing  and  reviewing  the 
information  collection. 

Takings  ImpUcatiiMi  Aaaeasment 

The  DOI  certifies  that  this  rule  does 
not  represent  a  governmental  action 
capable  of  interference  with 
constitutionally  protected  propwrty 
rights.  A  Takings  Implication 
Assessment  prepared  pursuant  to  E.O. 
12630.  Government  Action  and 
Interference  with  QmstitutionaUy 
Protected  Property  Rights,  is  not 
required. 

Unfunded  Mandate  Reform  Act  of  1995 

The  DOI  has  determined  and  certifies 
according  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq..  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  tribal.  State  governments,  or  the 
private  sector. 

E.0. 12988 

The  DOI  has  certified  to  OMB  that  the 
rule  meets  the  applicable  civil  justice 
reform  standards  provided  in  Sections 
3(a)  and  3(b)(2)  of  E.O.  12988. 

National  Environmental  Policy  Act 

MMS  has  examined  the  rule  and  has 
determined  that  it  does  not  constitute  a 
major  Federal  action  significantiy 
affecting  the  quality  of  the  human 
environment  pursuant  to  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C 
4332(2)(c)). 
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List  of  Subjects  in  30  CFR  Part  296 

Administrative  practice  and 
procedures.  Continental  shelf. 
Environmental  Protecticm,  Government 
contracts.  Mineral  royalties.  Oil  and  gas 
exploration.  Pipelines,  Public  lands — 
mineral  resources.  Public  lands — rights- 
o^way.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Dated:  October  21, 1996. 
Syhria  V.  Baca. 

Deputy  Assistant  Secretary,  Land  and 
hiinemls  Management. 

For  the  reasons  set  forth  in  the 
preamble,  the  Minerals  Management 
Service  amends  30  CFR  pert  256  as 
follows: 

PART  256— LEASMQ  OF  SULPHUR  OR 
OIL  OR  QAS  IN  THE  OUTER 
COtfnNENTAL  SHELF 

1.  The  authority  citation  for  part  256 
continues  to  read  as.  follows: 

Authority:  43  U.S.C.  1331  et  seq. 

2.  In  §  256.37,  the  concluding  text  of 
paragraph  (a)  is  removed,  paragraph 
(a)(2)  is  revised,  and  paragraph  (a)(3)  is 
added  to  read  as  follows: 

1286.37    LaeeeTenn. 
(a)(l)V  • 

(2)  If  your  oil  and  gas  lease  is  in  water 
depths  between  400  and  800  meters,  it 
will  have  an  initial  lease  term  of  8  yean 
unless  MMS  establishes  a  different  lease 
term  under  paragraph  (a)(1)  of  this 
section. 

(3)  For  leases  issued  with  an  initial 
term  of  8  yean,  you  must  begin  an 
exploratory  well  within  the  first  5  yean 
of  the  term  to  avoid  lease  cancellation. 
•        •        •        •        • 

[FR  Doc  96-27782  Filed  10-29-96;  8:45  am] 
aaian  oooc  4S1C 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  52 
PfMfr-1-72na;  FRL-6613-4 

Approval  and  Promulgation  Of 


AQENCY:  Envinmmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

StMMARY:  On  November  21, 1995,  and 
February  14, 1996  the  State  of  Indiana 
submitted  a  State  Implementation  Plan 
(SIP)  revision  request  to  the 
Environmental  Ptotecticm  Agency  (EPA) 
establishing  regulations  for  wood 
fundture  coating  operations  in  Qaik. 


Floyd,  Lake,  and  Portn  Counties,  as  part 
of  Clarii:  and  Floyd  Coimties'  15  percent 
(%)  Rate-of-Pro^ess  (ROP)  plan  control 
measures  for  Volatile  Organic 
Compoimd  (VOC)  emissions,  and  the 
State's  requirement  to  develop  post- 
1990  Control  Techniques  Guidelines 
(CTG)  Reasonably  Available  Control 
Technology  (RACT)  rules  for  the  four 
counties.  These  regulations  reqtiire , 
wood  furniture  coating  fecilities  i^iich 
have  the  potential  to  emit  at  least  25 
tons  of  VOC  per  year  to  use  coatings 
which  meet  a  certain  VOC  content  limit 
or  add  on  controls  that  are  capable  of 
achieving  an  equivalent  reduction.  The 
rule  also  specifies  work  practices  and 
training  requirements  that  must  be 
implemented  for  the  wood  working 
operations.  Indiana  expects  that  th^ 
rule  will  reduce  VOC  emissions  by 
approximately  2,445  pounds  per  day  in 
Qark  and  Floyd  Counties.  No  wood 
furniture  coating  operations  have  been 
identified  in  Lake  or  Porter  Counties  at 
this  time. 

DATES:  This  action  is  effective  on 
December  30, 1996,  unless  EPA  receives 
adverse  or  critical  comments  by 
November  29. 1996.  If  the  effef^ve  date 
is  delayed,  timely  notification  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  Environmmital 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division.  Air  Programs 
Branch,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (R  is 
reoonmiended  that  you  telephone 
Francisco  J.  Aoevedo  at  (312)  886-6082 
before  visiting  the  Region  5  Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard.  Qiicago.  Illinois  60604. 
FOR  FURTHER  MFORMATION  OONTACT: 
Francisco  J.  Acevedo  at  (312)  886-6061. 

SUPPLEMENTARY  INFORMATION: 

LBackgroand 

Section  182(b)(1)  of  the  Qean  Air  Act 
(the  Act)  requires  all  ozone 
nonattainment  areas  which  are 
classified  as  "moderate"  or  worse  to 
achieve  a  15%  reduction  of  1990 
emissions  of  VOC  by  1996.  In  Indiana, 
Lake  and  Porter  Counties  are  classified 
as  "severe"  nonattainment  for  ozone, 
while  Qaik  and  Floyd  Coimties  are 
classified  as  "moderate"  nonattainment 
As  such,  these  areas  are  subject  to  the 
15%  ROP  requirement.  Section 
182(b)(2)(A)  of  the  Act  further  requires 
States  with  moderate  or  worse  ozone 
nonattainment  areas  to  submit  a  SIP 


revision  wf  hHAing  RACT 
requirements  far  eedi  souioe  cstagaiy 
covered  by  a  CTG  issued  by  EPA 
between  November  IS,  1990,  and  the 
date  of  area  attainment  Under  this 
provision,  the  State  must  submit  these 
SIP  revisions  within  the  period 
established  in  the  relevant  CTG 
document  Section  183  of  the  Act  - 
reqiured  that  EPA  pid)lish  CTG 
documents  for  thirteen  source  categories 
not  alreedy  covered  by  a  CTG  by 
November  15. 1993. 

On  April  28, 1992.  the  EPA  published 
a  supplement  to  the  General  Preamble 
for  the  Implementaticm  of  Tide  I  of  the 
1990  Amendments  to  the  Act  (57  FR 
18069).  which  listed  13  souroe 
categories  to  be  covered  by  a  post- 
enactment  CTG  document  One  of  these 
source  categories  is  wood  furniture 
coating.  This  supplemental  document 
also  noted  that  ue  EPA  would  not  be 
able  to  publish  all  CTGs  required  by  the 
Act  by  the  Novranber  15. 1993  deadline, 
and  therefore  states  may  delay  adoption 
of  RACT  rules  for  forthcoming  CTG 
souroe  categories.  However,  it  specifies 
that  if  the  CTGs  are  not  completed  on 
time,  the  states  are  to  develop  and 
submit  RACT  rules  for  these  categories 
by  November  15. 1994.  After  an 
extensive  regulatory  negotiation  with 
industry,  EPA  issued  a  draft  CFG  for 
wood  fiirniture  coating  in  August  1995 
which  was  released  on  May  20, 1996  as 
a  final  CTG.  As  part  of  the  final  CTG. 
a  model  rule  for  wood  furnitiue 
finishing  and  cleaning  operations  was 
also  released. 

The  emission  points  covered  in  the 
CTG  are  the  finishing,  cleaning,  and 
washoff  operations.  The  finishing 
operation  includes  the  finishing 
application  area,  flashoff  areas,  curing 
ovens,  and  assorted  cooldown  zones. 
Emissions  can  occur  throughout  the 
entire  finishing  operation.  Finishing 
operation-related  cleaning  includes 
application  equipment  cleanup,  process 
eqmpment  cleaning,  and  spray  booth 
cleaning.  Qeaning  operations  occur 
primarily  in  the  application  area, 
though  miscellaneous  cleaning 
operations  may  occur  along  any  part  of 
the  finiahing  operation.  Washoff 
operations  are  also  covered  by  the 
model  ride.  Washoff  includes  the 
removal  of  finiRhing  material  fitan  a 
piece  of  furniture  that  does  not  meet 
spedficetims. 

The  selected  RACT  contains  two 
elements:  emission  standards  limiting 
the  VOC  contttit  of  coatings  and  woik 
practice  standards.  The  VOC  cimteat 
should  be  calculated  as  applied  to 
account  for  in-house  dilution  of  ooetings 
purchased  from  an  outside  source.  To 
incorponte  some  flexibility,  the  model 
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rule  allows  sources  to  use  either  an 
averaging  approach  or  add-on  air 
pollution  control  equipment  to  meet  the 
RACT  requirements.  To  use  an  add-on 
control  device,  the  source  must 
demonstrate,  through  the  use  of  a  series 
of  calculatiaos,  that  the  source  is 
achieving  an  emission  reduction 
equivalent  to  that  achieved  by  sources 
using  compliant  coatings. 

Sources  using  an  averaging  approach 
must  demonstrate  that  their  emissions 
are  no  greater  than  90  percent  of  the 
emissions  that  would  result  from  the 
use  of  compliant  coatings.  Section 
B.4(a)(4)  of  the  model  ride  provides 
guidance  on  how  to  determine  if  the 
source  is  achieving  the  required 
emission  reduction.  The  model  rule 
contains  extensive  guidance  for  states 
which  decide  to  allow  averaging  as  a 
method  of  demonstrating  compliance. 
However,  states  have  the  option  of  not 
incorporating  an  averaging  mechanism 
into  their  rules.  States  may  also  place 
limitations  on  the  averaging  program  if 
they  wish  to  do  so.  For  example,  a  state 
may  limit  averaging  to  fscilities  of  a 
certain  size,  limit  the  number  of 
coatings  subject  to  averaging,  or  limit 
the  amount  of  time  a  source  coidd  use 
averaging  in  anticipation  that,  in  the 
futiue.  compliant  coatings  may  be 
available  for  every  situation. 

The  baseline  for  each  finishing 
material  included  in  the  averaging 
program  shall  be  the  lower  of  the  actual 
or  allowable  emission  rate  as  of  the 
effective  date  of  the  State's  RACT  rule. 
For  example,  assuming  a  limit  of  0.8  lb 
VCXVlb  solids,  if  a  source  is  already 
using  a  0.3  lb  VOC/lb  solids  topcoat,  it 
is  not  entitled  to  any  sort  of  credit  for 
the  0.5  lb  VOC/lb  solids  difference. 
Methods  used  in  determining  the  usage 
of  each  finishing  material  shall  be 
accurate  enough  to  ensure  that  the 
affected  source's  actual  emissions  are 
less  than  the  allowable  emissions. 

On  May  3.  1995,  the  Indiana  Air 
Pollution  Control  Board  (lAPCB) 
adopted  the  Wood  Furniture  Coatings 
rule.  Public  hearings  on  the  nde  were 
held  on  March  1, 1995,  and  May  3, 

1995,  in  Indianapolis,  Indiana.  The  rule 
was  signed  by  the  Secretary  of  State  on 
December  5.  1995,  and  became  effisctive 
on  January  4,  1996:  it  was  published  in 
the  Indiana  Register  on  February  1, 

1996.  Indiana  Department  of 
Environmental  Management  (IDEM) 
formally  submitted  the  Wood  Furniture 
Coatings  rule  to  EPA  on  November  21. 
1995.  as  a  revision  to  the  Indiana  SIP  for 
ozone:  supplemental  doc\imentation  to 
this  revision  was  submitted  on  February 
14, 1996.  EPA  made  a  finding  of 
completeness  in  a  letter  dated  February 
23,  1996. 


n.  Aulyato  ofSlata  SuhaiitUl 

The  submittals  include  the  following 
new  or  revised  rules: 

326    Indiana  Air  Code  (IAC)»-11 
Wood  Fumitun  CoatingM 

In  order  to  determine  the 
approvabitity  of  the  Indiana  Wood 
Furniture  Coating  SIP  revision,  the  SUte 
rule  was  reviewed  for  enfocceability  and 
consistency  with  the  model  rule  found 
in  the  draft  and  final  CTC  for  Wood 
Furniture  Coating.  A  discussion  of  the 
rule  and  EPA's  analysis  follows: 

8-1 1-1    Applicability 

This  section  establishes  which 
fiKdlities  are  subject  to  the  Indiscoa  wood 
furniture  coating  rules.  Subject  facilities 
include  all  sources  in  dark.  Floyd. 
Lake,  and  Porter  Counties  which  have 
the  potential  to  emit  at  least  25  tons  of 
VOC  per  year  and  are  classified  under 
any  of  the  following  Standard  Industrial 
Classification  (SIC)  codes:  2434  (wood 
cabinets).  2511  (wood  household 
furniture,  including  tables,  beds,  chairs, 
and  unupholstared  sofas).  2512 
(upholstered  wood  household 
furniture).  2517  (wood  television, 
radios,  phonographs,  and  sewing 
machine  cabinets).  2519  (household 
furniture,  not  elsewhere  classifled). 
2521  (wood  office  fiimitiue).  2531 
(public  building  and  related  fiunitiire). 
2541  (wood  office  and  store  fixtures, 
partitions,  shelving  and  lockers).  2599 
(furniture  and  fixtures  and  any  other 
coated  furnishings  made  of  solid  wood, 
wood  composition,  or  simulated  wood 
material  not  elsewhere  classified).  The 
applicability  section  of  the  Indiana  rule 
is  generally  consistent  with  EPA's 
model  rule  for  wood  furniture  finishing 
and  cleaning  operations  and  is  therefore 
approvable. 

&-11-2    Definitions 

This  section  establishes  definitions 
for  42  terms  used  throughout  the  State 
rule.  The  definitions  section  of  the 
Indiana  rule  accurately  describes  the 
specified  terms  and  is  generally 
consistent  with  EPA's  model  rule  for 
wood  furniture  finishing  and  cleaning 
operations.  The  Indiana  rule  does  not 
define  additional  terms  found  in  the 
model  rule  that  are  also  used  in  the 
State  rule.  However,  the  lack  of  these 
definitions  does  not  appear  to  create  a 
conflict  in  the  rule  nor  does  it  weaken 
the  interpretation  of  the  rule.  This 
section  is  therefore  spprovable. 

8-1 1-3    Emission  Limits 

This  section  reqxiires  that  on  or  after 
January  1. 1996,  each  facility  subject  to 
the  rule  must  limit  VOC  emissions  from 
finishing  operations  by  complying  with 


one  of  the  following  c^ons:  (1)  Using 
as-applied  topcoats  with  a  VOC  content 
limit  of  0.8  kg  VOOkg  solids  (0.8  lb 
VOC/lb  solids):  (2)  Using  a  finishing 
system  of  sealen  with  a  VOC  content 
Umit  of  1.9  kg  VOC/kg  soUds  (1.9  lb 
VOC/lb  solids),  as  applied  and  topcoats 
with  B  VOC  content  limit  of  1.8  kg  VOC/ 
kg  solids  (1.8  lb  VOC/lb  solids),  as 
applied;  (3a)  For  sources  using  acid- 
cured  alkyd  amino  vinyl  sealen  and 
acid-cured  alkyd  amino  conversion 
varnish  topcoats  the  sealer  is  to  contain 
no  more  than  2.3  kg  VOC/kg  solids  (2.3 
lb  VOC/lb  solids),  as-applied,  and  the 
topcoat  no  more  than  2.0  kg  VOC/kg 
solids  (2.0  lb  VOC/lb  solids),  as-applied; 
(3b)  For  sources  using  a  sealer  other 
than  an  add-cured  alkyd  amino  vinyl 
sealer  and  acid-cured  amino  conversion 
varnish  topcoats,  the  sealer  is  to  contain 
no  more  than  1.9  kg  VOC/kg  solids  (1.9 
lb  VOC/lb  solids),  as-applied,  and  the 
topcoat  is  to  contain  no  more  than  2.0 
kg  VOC/kg  soUds  (2.0  lb  VOOlb  solids), 
as  applied;  (3c)  For  sources  using  an 
add-cured  alkyd  amino  vinyl  sealer  and 
a  topcoat  other  than  an  add-cured  alkyd 
amino  conversion  varnish  topcoat,  the 
sealer  is  to  contain  no  more  tnan  2.3  kg 
VOC/lm  soUds  (2.3  lb  VOC/lb  solids),  as- 
applied,  and  the  topcoat  is  to  contain  no 
more  than  1.8  kg  VOC/kg  solids  (1.8  lb 
VOC/lb  solids),  as  appUed. 

As  an  alterative  to  meeting  these 
coating  limits,  the  rule  allows  regiUated 
sources  to  use  either  a  control  system 
that  achieves  an  eouivalent  reduction  in 
emissions  as  calculated  using  spedfied 
compliance  procedures  in  section 
6(a)(2)  of  the  rule,  or  an  emissions 
averaging  approach  which  must 
demonstrate  that  emissions  reductions 
from  the  finishing  materials  are  at  least 
10%  greater  than  woidd  be  achieved  by 
use  of  compliant  coatings  to  meet  the 
coating  limits.  Section  3(a)(4) 
establishes  the  equations,  based  upon 
those  developed  in  the  City's  model 
rule,  to  demonstrate  compliance  with 
the  nUe  through  «in<««<r»n«  averaging, 
and  sources  using  an  averaging 
approach  must  meet  additional 
requirements  as  provided  for  in  section 
10. 

To  limit  VOC  emissions  from  rlmmtng 
operations,  section  3(b)  requires  that 
wood  furniture  coating  fbdlities  meet  a 
VOC  content  limit  of  0.8  kg  VOC/kg 
soUds  (0.8  lb  VOC/lb  soUds),  for 
strippable  booth  coatings,  as  applied. 
The  emission  limits  section  of  the 
Indiana  rtde  follows  the  approach 
recommended  in  the  EPA  model  rule 
and  is  therefore  spprovable. 

8-1 1-4    Work  Practice  Standards 

This  section  requires  that  certain 
work  practices  be  followed.  On  or  after 
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July  23, 1995,  all  equipment  is  to  be 
maintained  according  to  the 
manufacturer's  specifications;  all  fresh 
or  used  solvent  must  be  kept  in  dosed 
containen;  all  organic  solvents  used  for 
line  deaning  must  be  pumped  or 
drained  into  a  closed  container,  and  all 
finiahing  materials  and  deaning 
materials  must  also  be  stored  in  closed 
containers.  In  addition,  dosed  tanks  are 
required  to  be  used  for  washoff 
operations,  and  during  washoff 
operations  dripping  of  components 
must  be  minimized  by  tilting  or  rotating 
the  part  to  drain  as  much  organic 
solvent  as  possible.  Fiuther,  sources  are 
not  to  use  organic  solvents  containing 
mora  than  8%  by  weight  of  VOC  for 
deaning  spray  booth  components  other 
than  conveyore,  continuous  coalers  and 
their  endoeures.  or  metal  filters,  except 
during  refurbishing  of  the  spray  booth. 
If  the  spray  booth  is  being  refurbished, 
that  is,  the  spray  booth  coating  or 
material  iised  to  cover  the  booth  is  being 
replaced,  no  more  than  1  gallon  of 
orgaidc  solvent  shall  be  used  to  clean 
the  booth.  Conventional  air  spray  gims 
are  prohibited  under  the  rule  except 
under  certain  circumstances  specified 
under  section  4(c). 

On  or  after  May  1, 1996,  wood 
furniture  coating  operations  must  dean 
spray  guns  using  an  endosed  device 
which  minimizes  solvent  evaporation, 
recirculates  solvent  for  reuse,  and 
collects  solvent  for  proper  disposal  or 
recycling.  Sources  must  also  implement 
a  written  leak  inspection  and 
maintenance  plan  which  meets  criteria 
specified  in  section  4(g).  A  deaning  and 
washoff  solvent  accoimting  system  must 
be  implemented,  by  means  of 
maintaining  forms  that  record  the 
quantity  and  type  of  organic  solvent 
used  each  month  for  washoff  and 
deaning.  the  number  of  pieces  washed 
off.  and  the  reason  for  the  washoff.  and 
the  quantity  of  spent  solvent  generated 
from  each  activity  that  is  recycled  on- 
site  or  disposed  off-site  each  month. 
Finally,  sources  must  implement  a 
written  and  hands-on  annual  training 
program  which  at  a  minimum  will  cover 
applicable  application  techniques, 
deaning  procedures,  eqiiipment  setup 
and  adjustment  to  minimis  finishing 
material  usage  and  overspray.  and 
management  of  dean-up  wastes. 
Records  of  such  training  programs  shall 
be  kept  on-site  fur  at  least  tlmse  years. 
Ilie  work  jnactice  standards  section  is 
consistent  %vith  EPA's  model  rule  for 
wood  fomiture  finishing  and  cleaning 
operations  and  is  therefoce  approvable. 

8-1  IS    Continuous  Compliance  Plan 

This  section  requires  that  on  or  before 
May  1, 1996,  eadi  owner  at  operator  of 


a  subject  facility  miist  submit  to  WEtA 
a  continuous  compliance  plan  (CCP) 
which  shall  addrms,  at  a  minimum,  the 
work  practice  reqiiiiements  specified  in 
section  4  of  the  rule.  Further,  the  CCP 
should  indude  a  statement  signed  by  a 
responsible  official  certifying  that  ih» 
fisdlity  is  in  compliance  with  the 
control  raquiiements  of  section  3  and 
the  work  practice  standards  of  section  4. 
A  copy  of  the  CCP  shall  be  maintained 
on  site  and  shall  be  available  for 
inspection.  If  IDEM  determines  the  OCP 
is  inadequate,  IDEM  shall  reqiiire  the 
CCP  to  be  modified  appropriately.  The 
continuous  compliance  plan  section  is 
consistent  with  EPA's  model  rule  for 
wood  furniture  finiahing  and  deaning 
operations  and  is  therefore  approvable. 

8-1 1-6    Compliance  Procedures  and 
Monitoring  Requirements 

This  section  requires  soxuces  subject 
to  the  emission  limits  in  the  State  rule 
to  demonstrate  compliance  with  those 
limits  by  using  any  of  the  following 
methods:  (1)  To  support  that  each 
sealer,  topcoat,  and  strippable  booth 
coating  meets  the  requirements  of  the 
emission  limits  section,  the  sources  are 
required  to  maintain  documentation 
that  uses  EPA  Method  24  data,  or  data 
from  an  equivalent  method,  to 
determine  the  VOC  and  solids  content 
of  the  as-supplied  finished  material.  If 
solvents  or  other  VOC  are  added  to  the 
finishing  material  before  application, 
the  source  is  required  to  maintain 
documentation  showing  the  VOC 
content  of  the  finishing  material  as- 
applied,  in  kilograms  of  VOC  per 
kilograms  of  soUds.  (2)  To  comply 
through  the  use  of  a  control  system, 
sources  are  required  to  determine  the 
overall  control  effidency  needed  to 
demonstrate  conmliance  using  the 
overall  control  effidency  equation 
provided  in  the  rule  for  the  spedfic 
capture  system  and  control  devices 
employed  by  the  soiuce.  Sources  are 
also  required  to  document  that  the 
actual  or  daily  weighted  average  VOC 
content  used  in  the  overall  control 
effidency  equation  is  obtained  from  the 
VOC  and  soUds  cont«it  of  the  as- 
applied  finighing  material.  In  additicm. 
sources  will  need  to  calculate  the 
overall  effidency  of  the  capture  system 
and  control  device,  using  tiie 
procedures  described  in  the  test 
procedures  section  of  the  rule,  and 
demonstrate  that  the  value  of  the  overall 
control  effidency  thus  estimated  is 
equal  or  greater  than  the  value  of  the 
overall  ccmtrol  effidency  calculated  by 
the  overall  control  effidency  equation. 

Initial  cranplianoe  with  the  rule  is  to 
be  met  as  follows.  (1)  Sources  subject  to 
the  provisions  of  section  3(a)(1)  through 


3(a)(3)  or  3(b)  wdiidi  are  complying 
through  the  procedures  established  in 
section  6(aMl)  are  to  submit  an  initial 
compliance  status  report,  as  required  by 
the  continuous  compliance  plan  and 
reporting  requiremmts  sections  of  the 
rule,  stating  that  compliant  sealen  and 
topcoats  and  strippable  booth  coatings 
are  being  used  in  the  wood  furniture 
manufacturing  operations.  (2)  Sources 
subjed  to  the  coating  limit  proviskus  of 
section  3  that  are  complying  throiigh  the 
procedures  established  in  subsection 
(a)(1)  and  are  applying  sealers  and 
topcoats  using  continuous  coaten  are 
required  to  demonstrate  initial 
compliance  by  either  of  the  following 
two  options:  (a)  By  submitting  an  iiutial 
compliance  status  report  stating  that 
compliant  sealen  and  topcoats,  as 
determined  by  the  VOC  content  of  the 
finishing  material  in  the  reservoir  and 
the  VOC  content  as  calculated  from 
records,  are  being  used;  or  (b)  By 
submitting  an  initial  compliance  status 
report  stating  that  compliant  sealen  or 
topcoats,  as  determined  by  the  VOC 
content  of  the  finiahing  material  in  the 
reservoir,  are  being  used  and  the 
viscosity  of  the  finiahing  material  in  the 
resOTvoir  is  being  monitored.  Tlie  source 
is  also  required  to  provide  data  that 
demonstrate  the  correlation  between 
viscosity  of  the  finishing  material  and 
the  VOC  content  of  the  finishing 
material  in  the  reservoir.  (3)  Sources 
using  a  control  system  or  capture  or 
control  device  to  comply  with  the 
reqidrements  of  this  rule,  as  allowed  in 
the  emission  limits  section  of  the  State 
rule  and  subsection  (a)(2),  are  required 
to  demonstrate  initial  compliance  by 
doing  the  following  on  or  before  January 
1, 1996:  Conducting  an  initial 
compliance  test  using  the  procedures 
and  test  methods  listed  in  the  test 
procedures  section  of  the  rule; 
calculating  the  overall  control 
effidency;  determining  those  operating 
conditions  critical  to  determining 
compliance  and  establishing  operating 
parameten  that  wiU  ensure  compliance 
with  the  standards;  and  submitting  a 
monitoring  plan  that  identifies  the 
operating  parameter  to  be  monitored  for 
the  capttire  device  and  discusses  why 
the  parameter  is  appropriate  for 
demonstrating  ongoing  compliance.  In 
addition,  this  sulwectian  requires 
soiuces  complying  with  this  subsection 
to  calculate  the  site-spedfic  operating 
parameter  value  as  the  arithmetic 
average  of  the  maximum  or  minimum 
opoating  paruneter  values,  as 
appropriate,  that  demonstrate 
compliance  with  the  standards,  duriiig 
the  initial  compliance  test  required  in 
subsection  (c)(3)(A)(iv)  of  the  rule.  (4) 
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This  taction abostatM  that  touiVM 
fubiect  to  th«  CX7  raquinoMats  of  the 
nils  ara  raquind  to  sufamit  an  iititial 
complianoB  ttatiu  nport.  as  laquiied  by 
the  repoitixig  requimmenta  eectloD  of 
the  rule,  tUtiiig  that  the  CCP  has  bean 
developed  and  procseduras  have  been 
established  for  implementing  the 
provisions  of  the  plan. 

The  Indiana  nde  states  that 
continuous  compliance  must  be 
demonstrated  ss  follows:  (1)  Sources 
that  are  complying  through  the 

!>rocedure8  established  in  subsection 
aKl)  shall  demonstrate  continuous 
compliance  by  using  compliant 
materials,  matntaintng  records  thst 
demonstrate  the  finishing  materials  are 
compliant,  and  submittiDig  a  compliance 
certification  with  the  semiannual  report 
required  by  section  9(c)  of  this  rule.  (2) 
Sources  that  are  complying  through  tha 
procedures  established  in  subsection 
(a)(1)  and  ara  applying  aeelers  and 
topcoats  using  continuous  costers  shall 
demonstrate  continuous  compliance  by 
use  of  the  following  proceduies:  (A) 
Using  compliant  materials,  as 
determined  by  the  VCXI  content  of  the 
flniahing  material  in  the  reservoir  and 
the  VOC  content  as  calculated  from 
records,  and  submitting  a  compliance 
certification  with  the  semiannual  report 
required  by  section  0(c)  of  the  rule;  (B) 
Using  compliant  materials,  as 
determined  by  the  VOC  content  of  the 
finishing  material  in  the  reservoir, 
maintaining  s  viscosity  of  the  fin>»hing 
material  in  the  reservoir  that  is  no  less 
than  the  viscosity  of  the  initial  finishing 
material  by  monitoring  the  viscosity 
with  a  viscosity  meter  or  by  testing  the 
viscosity  of  the  initial  finishing  material 
and  retesting  the  material  in  the 
reservoir  eadi  time  solvent  is  added, 
maintaining  records  of  solvent 
additions,  and  submitting  a  compliance 
certification  with  the  semiannual  report 
required  by  section  9(c)  of  the  rule.  (3) 
Sources  that  are  complying  through  the 
use  of  a  control  system  or  a  capture  or 
control  device  are  required  to 
demonstrate  continuous  comphance  by 
complying  with  the  control  system 
operation,  maintenance,  and  testing, 
and  control  system  monitoring,  record 
keeping,  and  reporting  requirements 
stated  in  this  section  of  the  rule.  (4) 
Sources  subject  to  the  continuous 
compliance  plan  requirements  in 
section  5  are  required  to  demonstrate 
continuous  compliance  by  following  the 
provisions  of  the  CXT  and  submitting  a 
compliance  certification  with  the 
semiannual  report  required  by  the 
reporting  requirements  section  of  the 
rule.  The  compliance  procedures  and 
monitoring  requirements  section  is 


consistaDt  with  EPA's  modal  rala  far 

operatians  and  ia  tharafosa  appanmt. 
B-lt-7    TmtPncadurm 

This  sadlan  providaa  that  compBanca 
with  tha  rule's  smiHioo  coating  Umits 
will  be  datancoiiiad  by  tha  prooeduraa 
and  methods  cootained  tai  328  lAC  »- 
1-4  and  40  CFR  Part  M.  Appendix  A. 
Tha  fannar  onntaiBS  tha  State's  testing 
provisions,  while  the  latter  rtattmin* 
EPA's  Madiod  24.  If  it  is  damcaistratad 
to  the  satisfaction  of  ngM  and  EPA  that 
a  flnishiag  matarial  does  not  release 
VOC  bv-products  during  tha  cure,  (for 
example,  all  VOC  is  solvent),  than  batch 
fannulatiaD  infcnnation  shall  be 
aooeptad.  In  tha  event  of  any 
innonsiatency  between  an  S>A  Method 
24  test  snd  a  facility's  formulation  ditta. 
that  is,  if  the  EPA  Method  24  vahie  is 
higher,  the  EPA  Method  24  shall  govern. 
Compliance  through  the  use  of  a  oontrd 
system  shall  be  demonstrated  initially 
by  demonstrating  that  the  overall 
control  efficiency  determined  by  using 
procedures  in  326  LAC  8-1-4  and  40 
CFR  60,  Appendix  A  is  at  least  equal  to 
the  required  overall  control  efficiency 
determined  by  using  the  equation  in 
section  6(a)(2)(A).  All  tesU  required  in 
this  section  sre  to  be  conducted 
according  to  the  protocol  developed  in 
consultstion  with  IDEM.  The  test 
procedures  section  is  consistent  with 
EPA's  model  rule  for  wood  furniture 
finishing  snd  cleaning  operations  and  is 
therefore  approvable. 

8-11-8    Record  Keeping  Requirements 

This  section  requires  that  the  owner 
or  operator  of  a  source  subject  to  the 
Indiana  rule  maintain  the  folloMring 
records  as  part  of  this  program:  A  list  of 
each  of  the  flnUhing  material  and 
strippable  booth  coating  subject  to  the 
emission  limits  of  the  rule;  the  VOC  snd 
solids  content,  as  spplied,  of  each 
finishing  msterial  and  strippable  booth 
coating  subject  to  the  emiuion  limits  of 
the  rule;  snd  copies  oFdata  aheets 
documenting  how  the  as-applied  values 
were  determined. 

In  addition,  the  owner  or  operator  of 
a  Source  following  the  compliance 
procedures  of  section  6(cM2)  shall 
maintain  records  required  by  subsection 
(a),  viscosity  measurements,  and  daily 
records  of  solvent  and  flnUhing  matvial 
additions  to  the  continuous  coater 
reservoir.  Sources  following  the 
compliance  method  of  section  6(aK2)  in 
addition  to  complying  with  the  record 
keeping  requirements  of  section 
6(c)(3)(B)  shall  maintain  the  following 
records:  Copies  of  the  calciilations  to 
support  the  equivalency  of  using  a 
control  system,  as  «vell  as  the  data 


'  to  nqiport  tha  calculation  of 
the  laqufaad  overall  afllciengr  and 
actual  delariiiinad  oontrol  emdency; 
and  leoords  of  tha  daily  average  vauM 
of  each  continuously  monitorad 
paramatar  for  each  operadnfl  day. 

Sources  subject  to  the  %voa  practice 
standarda  in  section  4  of  the  gate  rule 
are  to  maintain  on-atta  the  OCP  and  aP 
reoorda  essodatad  with  folfiUlna  the 
laqulTBBMnts  of  that  plan,  indimina,  but 
not  Umitad  to  tha  foUowing:  Rscora* 
demonstrating  compliance  with  tha 
operator  traiidng  prosram;  records 
maintained  in  ecoonuace  with  the  leek 
inspection  and  maintenance  plan; 
records  sssoriated  with  deaniag  solvent 
accounting  system;  records  associated 
with  the  Umitation  on  the  use  of 
conventional  air  wprmy  guns  showing 
total  finishing  mateiial  usage  and  the 
percentage  of  finishing  materials 
applied  with  conventianal  air  spray 
guns  fair  each  —"<■"""*>  repotting 
period;  records  showing  the  VOC 
content  of  aolvent  used  for  rlAtiing 
booth  components,  except  for  solvent 
used  to  dean  conveyors,  continuous 
costers  and  their  enclosures,  or  metal 
filters;  and  copiea  of  logs  and  other 
docimientation  developed  to 
demonstrate  that  the  other  provisions  of 
the  CCP  sre  followed.  All  records  under 
this  rule  are  to  be  maintained  for  a 
miniwuim  period  of  three  years.  Failure 
to  maintain  the  records  constitutes  s 
violation  of  the  rule  for  each  day  recods 
are  not  maintained.  The  ncard  keeping 
requirements  section  is  consistent  with 
EPA's  model  rule  for  wood  fumitiue 
finishing  and  deaning  operations  and  is 
therafora  approvable. 

B-1 1-9    Reporting  Requirements 

On  or  before  May  1, 1996,  owners  or 
operators  of  wood  furniture 
manufacturing  operation  are  to  submit 
the  foUowing  information  to  IDEM:  the 
continuous  compliance  plan  required  by 
section  5  of  the  State  rule  and  the  initial 
compliance  report  for  sources  using 
add-on  controls  as  required  by  section 
6(b)(3)  of  the  rule.  Sources 
demonstrating  compliance  in 
accordance  with  section  6(aMl)  or 
6(aX2)  of  the  rule  are  to  submit  a 
•emiannual  report  covering  the  previous 
six  months  of  operation.  The  first  report 
is  to  be  submitted  30  calendar  days  after 
the  end  of  the  first  six  (6)  month  period 
following  the  complisnce  date. 
Subsequent  reports  are  to  be  submitted 
within  30  calendar  days  after  the  end  of 
each  six  month  period  foUowing  the 
first  raport.  Each  semiannual  report 
shaU  include:  the  InfiRmation  required 
by  section  6(c);  a  statement  of  whether 
the  operation  was  in  compliance  or 
noncompliance;  and  if  the  operation 
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was  not  in  compliance,  tha  meesures 
taken  to  bring  the  source  into 
compliance.  The  reporting  rsquirements 
section  is  consistent  with  EPA's  model 
rule  for  wood  fumiture  finishing  and 
rlaaning  aptaHaDs  and  is  therefore 
approviSble. 

8-11-10    Provisions  for  Sources 
Electing  To  Use  Emiuions  Averaffng 

This  secti(m  provides  that  sources 
electing  a  program  to  comply  with  the 
emission  standard  via  averaging 
equations  need  to  submit  to  WEM,  a 
plan  addressing  the  fcdlowing 
provisians  detailed  in  the  rule:  Program 
goals  and  rationale;  program  scope;  for 
program  baseline,  each  finUhing 
material  induded  in  the  averaging 
program  ahaU  be  the  lower  of  Uie  actual 
or  ulowable  emission  rate  as  of  the 
effective  date  of  this  rule;  quantification 
procedures;  and  monitoring,  record 
keeping,  and  reporting.  In  addition,  this 
section  states  that  pending  approval  by 
UKM  and  EPA  of  a  propcaed  emissions 
averaging  plan,  the  source  is  to  continue 
to  comply  with  the  provisions  of  the 
rule.  The  provisions  for  sources  electing 
to  use  emissions  averaging  secdon  is 
consistent  with  EPA's  model  niia  for 
wood  furniture  finishing  and  rlwntng 
operations  and  is  therefore  approvable. 

Enforcement 

The  h^diana  Code  (!C)  13-7-13-1. 
states  that  any  person  who  violates  sny 
provision  of  IC 13-1-1.  IC 13-1-3.  or  IC 
13-1-11,  or  any  regulaticm  or  standard 
adopted  by  one  of  the  boards  (i.e.. 
IndLma  Air  PoUution  Control  Board),  or 
who  violates  any  determination,  permit, 
or  order  made  or  issued  by  the 
commissioner  (of  Indiana  Department  of 
Envinnmiental  Management)  pursuant 
to  IC  13-1-1,  or  IC  13-1-3.  is  liable  for 
a  dvil  penalty  not  to  exceed  twenty-five 
thousand  dollan  per  day  of  any 
violation.  Because  this  submittal  is  a  ■ 
regulation  adopted  by  the  lAPCB,  a 
violation  of  which  sid)jects  the  violator 
to  penalties  under  IC  13-7-13-1,  and 
because  a  violation  of  the  ozone  SIP 
would  also  subject  a  violator  to 
enforcement  imder  section  113  of  the 
Act  by  EPA,  EPA  finds  that  the 
submittal  fytnty^f^*  suffident 
enforcement  penalties  for  approval.  In 
additiffli,  W^A.  has  submitted  a  dvU 
penalty  policy  document  which 
accounts  for  various  fadcws  in  the 
assessment  of  an  appropriate  dvU 
penalty  for  noncompliance  with  lAPCB 
rules,  among  them,  the  severity  of  the 
violaticm.  intent  of  the  violator,  and 
frequency  of  violations.  EPA  finds  these 
criteria  suffident  to  deter  non- 
compliance and  is  therefore  approvable. 


m.  Final  Balaasakiag  Actten 

Indiana's  rules  for  wood  furniture 
finishing  and  rlwning  openHons  ara 
generally  consistent  writh  EPA's 
guidance  in  the  Act  far  this  category  and 
are  therefore  considered  to  constitute 
RACT.  EPA  therefore  approves  these 
rules  in  326  bidiana  Air  Code  (lAC)  8- 
11  that  wne  submitted  on  November  21, 
1995.  and  Febnianr  14. 1996. 

The  EPA  is  pubUshing  this  action 
without  pricv  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  antidpates  no  adverse 
conunents.  However,  in  a  separate 
document  in  this  Federal  Kagistar 
pubUcation,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  wiU  be  effective  December  30. 
1996  imless,  by  November  29, 1996, 
adverse  or  oitical  comments  ara 
received. 

If  the  EPA  receives  such  comments, 
this  action  wiU  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  wiU 
withdraw  the  final  action.  AU  pubUc 
comments  received  wiU  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  aerving  as  a  proposed  rule.  The 
EPA  wiU  not  institute  a  second 
conunent  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  pubUc 
is  advised  that  this  action  wiU  be 
eSactive  December  30, 1996. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  aUowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
reidsion  to  the  state  implementation 
plan  shaU  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  8tatut(»y  and 
regulatory  requirements. 

IV.  Administrative  Raqnirementa 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 


a  legulatoiy  flexibiUty  analyris 
Msessinnthef 


I  inyact  of  any  propoeed  or 
final  rule  on  amaU  entitiea.  5  U.S.C  603 
and  604.  Ahanaativelv,  EPA  may  certify 
that  the  rule  will  not  have  a  iigDificant 
impact  on  a  substantial  nusdiar  of  small 
entities.  SmaU  entities  indnda  small 
burineesei.  smaU  nat-for-i»ofit 
enterinisea,  and  government  entities 
with  juriadictian  over  populations  of 
less  than  50,000. 

SIP  aj^rovals  imdcr  section  110  and 
subchapter  I.  part  D  of  the  dean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impoee  any  new  requinments,  the 
Admiitistrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  smaU 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationahip 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  die  economic 
reasonableness  of  state  actim.  The 
Cleen  Air  Act  fortiids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1095,  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
indudes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sedor,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  imdsr  state  or 
local  law,  and  imposes  no  new  Federal 
reqiiirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
govnnments,  or  the  private  sedor, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  SmaU  Business  R^ulatoiy 
Enforcement  Fairness  Ad  of  1996,  Q'A 
submitted  a  report  containing  this  rule 
and  other  required  infonnation  to  the 
U.S.  Senate,  the  U.S.  House  of 
Refvesentatives  and  the  ComptroUer 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  tiie  Qean 
Air  Ad,  petitions  for  judidal  review  of 
this  action  must  be  filed  in  the  United 
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States  Court  of  Appeals  Car  tlie 
appropriate  circuit  by  December  30. 
1906.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  afiKt  the  finality 
of  this  rule  for  the  purpoaes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  )udicial 
review  may  be  filed,  and  shall  not 
postpone  the  efhctivenees  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Lkt  of  Sobtacts  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
raquirsments. 

Datad:  SaptamtMr  5. 1990. 
WifflaaE-MoM. 
Acting  Reponal  Adminittrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Amfaority:  42  U.S.C  7401-7e71q. 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(114)  to  read  as 
follows: 

IS2.770    MantHkwHon  of  Plan. 

•        •        •        •        • 

(c)*  •  • 

(114)  On  November  21.  1995,  and 
February  14, 1996,  Indiana  submitted 
regulations  for  wood  furniture  coating 
operations  in  Clark.  Floyd.  Lake,  and 
Porter  Counties  as  a  revision  to  the  State 
Implementation  Plan  for  ozone. 

(i)  Incorporation  by  reference.  326 
Indiana  Administrative  Code  8-11 
Wood  Furniture  Coatings,  Section  1 
Applicability,  Section  2  Definitions. 
Section  3  Emission  limits,  Section  4 
Work  practice  standards.  Section  5 
Continuous  compliance  plan.  Section  6 
Compliance  procedures  and  monitoring 
requirements.  Section  7  Test 
procedures.  Section  8  Recordkeeping 
requirements.  Section  9  Reporting 
requirements.  Section  10  Provisions  for 
sources  electing  to  use  emission 
averaging.  Adopted  by  the  Indiana  Air 
Pollution  Control  Board  May  3,  1995. 
Filed  with  the  Secretary  of  State 
December  5,  1996.  Published  at  Indiana 
Register,  Volume  19,  Number  5. 


February  1. 1006.  BflBCtiva  January  4. 

Ivvo. 

(FR  Doc  90-27607  TOad  10-20-90: 8:4S  am] 


40CFFIPartS2 
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Approval  and  Promulgallon  Of  Air 
Quality  PlaM.T« 
RevMof)  to  ihaTi 


Naoadwa  DaelafaikMia  for  SouTDo 
Catooorlea  SuMaet  to  Raaaonabty 
AvaHalito  Control  Technology 

AQENCV:  Environmental  Protactioo 

Agency  (EPA). 

action:  Direct  final  rule. 


Section  172(c)(1)  of  the  Clean 
Air  Act  (the  Act)  requires  nonattainment 
areas  to  reduce  emissioiu  from  existing 
sources  by  adopting,  at  a  minimum, 
reasonably  available  control  technology 
(RACT).  The  EPA  has  estabUshed  13 
source  categories  for  which  RACT  must 
be  implemented  and  issued  associated 
Control  Technique  Guidelines  (CTGs)  or 
Altenuite  Control  Techniques  (ACTs) 
docimients.  If  no  ma|or  sources  of 
volatile  organic  comfKiund  (VOC) 
emissions  in  a  particular  source 
category  exist  in  a  nonattainment  area, 
a  State  may  submit  a  negative 
declaration  for  that  category.  Louisiana 
has  submitted  negative  dedarations  for 
certain  source  categories  in  the  Baton 
Rouge  ozone  nonattainment  area.  Texas 
has  submitted  negative  declarations  for 
certain  source  categories  in  the 
Beaumont/Port  ArUiur,  Dallas/Fort 
Worth,  El  Paso,  and  Houston/Galveston 
ozone  nonattainment  areas.  The  EPA  is 
approving  these  negative  declarations 
for  Louisiana  and  Texas. 
DATES:  This  action  is  effisctive  on 
December  30, 1996,  imless  notice  is 
postmarked  by  November  29, 1996,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
A00RES8E8:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6PIM.).  EPA  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733.  Copies  of  the  States' 
submittals  and  other  information 
relevant  to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations: 
Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD- 
L).  1445  Roes  Avenue,  Suite  700, 
Dallas.  Texas  75202-2733 


I<miiaiana  Department  of  Environmental 
Quality.  Office  of  Air  Quality.  7200 
Bluabonnet  Blvd..  Baton  Rouge,  LA 
70810 
Texas  Natural  Resouioe  Conservation 
Commission  (TNRCC).  Office  of  Air 
Quality,  12124  Park  35  Circle.  Austin, 
TX  78753. 

Anyone  wishing  to  review  this 
submitul  at  the  EPA  office  is  aaked  to 
contact  the  person  below  to  schedule  an 
appointment  24  houra  in  advance. 
FOR  FURTHER  aiFOniiATlOW  CONTACT:  Lt 
Mick  Cote,  Air  Planning  Sectitm  (6PI>- 
L),  Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue.  Dadlas, 
Texas  75202-2733,  telephone  (214) 
665-7219. 

SUPPLEMENTARY  MFORMATKM: 

I.  Backgrooiid 

Section  172(c)(1)  of  the  Act  requires 
nonattaiiunent  area  State 
Implementation  Plans  (SIPs)  to  provide, 
at  a  minimum,  for  such  reductions  in 
amissions  from  existing  sources  in  the 
areas  as  may  be  obtaineid  through  the 
adoption  of  reasonably  available  control 
measures  including  RACT.  In  the  notice 
at  44  FR  53761  (September  17, 1979)  the 
EPA  defines  RACT  as:  "The  lowest 
emission  limitation  that  a  particular 
source  is  capable  of  meeting  by  the 
application  of  control  technology  that  is 
reasonably  available  considering 
technological  and  economical 
feasibiUty." 

Furthermore,  section  182(b)(2)(A)  of 
the  Act  requires  that  States  shall  submit 
a  revision  to  the  applicable 
implementation  plan  to  include 
provisions  to  require  RACT 
implementation  for  each  category  of 
VOC  sources  in  the  area  covered  by  a 
CTG  document  issued  by  the 
Administrator  after  November  15, 1990. 
This  section  applies  to  sources  only  in 
moderate  and  above  ozone 
nonattaiiunent  areas.  In  addition, 
section  182(b)(2)(C)  requires  that  SUtes 
adopt  RACT  for  all  other  major  sources, 
i.e.  non-CTG  major  sources,  in  the  ozone 
nonattaiimient  areas  by  November  15, 
1992.  In  appendix  E  of  the  General 
Preamble  to  title  I  (57  FR  13948).  the 
EPA  identified  11  CTGs  that  it  intended 
to  issue.  The  EPA  is  also  specifically 
required  to  issue  CTGs  for  aerospace 
coatings  and  shipbuilding  and  repair  for 
a  total  of  13  CTGs.  The  11  additional 
CTGs  are  listed  below: 

1.  Synthetic  organic  chemical 
manufacturing  industry  (SOCMI) 
distillation 

2.  SOCMI  reactora 

3.  Wood  furniture 

4.  Plastic  parts  coating  (business 
machines) 
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5.  nastic  puts  ooatiBg  (other) 
6. 0£Eset  litfaograi^y 

7.  Industrial  wastewater 

8.  Autobody  rafiniahmg 

9.  SOCKfl  faetdi  {wooesaiiig 

10.  Volatile  organic  liquid  storage  taaka 

11.  dean  up  solvents 

Appendix  E  explained  that  States  could 
delay  adoption  of  measures  tat  major 
sources  in  thoae  13  categories  until  the 
EPA  has  provided  the  CTG.  Appoidix  E 
also  explained  that  if  the  EPA  foiled  to 
issue  the  CTG  by  November  15, 1003, 
then  the  reqtiired  RACT  submittal  for 
major  sources  in  the  13  categcwies  imder 
182(bM2XC)  was  due  NovradMr  15. 
1004.  The  EPA  issued  CTGs  for  two 
source  categories:  SOCMI  reactors  and 
SOCMI  distillatifm.  For  the  other  eleven 
categories,  the  EPA  issued  ACT 
guidelines  for  States  to  use  in 
devek^ing  the  required  measures.  ACT 
documoits  contain  infimnation  on 
emissions,  controls,  control  options,  and 
costs  that  States  can  use  in  develi^ing 
rules  based  on  RACT.  ACT  documents 
present  q[>tions  cmly,  and  do  not  contain 
a  recommendation  on  RACT. 

As  stated  previously,  wdiere  there  are 
no  m^or  sources  of  VOC  emissions  in 
a  CTG  or  ACT  source  category  in  a 
nonattaiiunent  area,  the  States  can 
provide  the  EPA  with  a  negative 
declaration  instead  of  developing 
control  measures.  Louisiana  and  Texas 
have  submitted  their  negative 
declarations  for  the  categories  w^ere  no 
sources  were  identified.  Texas  and 
Louisiana  madd  determinations  that  no 
major  sources  existed  in  certain 
categories  by  researching  the  State 
databases.  The  EPA  verified  the  States' 
assertions  by  researching  its  Aerometric 
Inf(xination  Retrieval  System  database. 

It  should  be  noted  that,  subsequent  to 
the  States'  submittals,  the  EPA  issued 
the  wood  furniture  CTG  in  May  1906 
pursuant  to  section  182(b)(2)(A]  of  the 
Act.  Unlike  section  182(b)(2)(C)  of  the 
Act,  which  only  calls  fat  omtrolling 
major  sources,  a  CTG  issued  imder 
section  182(b)(2)(A)  can  call  for 
controlling  both  major  and  minor 
sources  if  it  proves  to  be  reasonable. 
Therefore,  Texas  and  LoiUsiana  will 
now  have  to  reevaluate  the  previously 
submitted  negative  declarations  for 
wood  furAiture  to  determine  if  any  of 
these  smaller  sources  are  located  in  the 
nonattainment  areas. 

n.  Analysis  of  Ae  Snbmittab 

Louisiana 

On  December  15, 1905,  Louisiana 
submitted  a  SIP  revision  to  address  all 
of  the  CTG/ACT  source  categories  for 
the  Baton  Rouge  serious  ozone 
nonattainment  area  and  the  Calcasieu 


Pariah  gaargtwal  naawM  nnnaftatnm— t 

area.  The  ploi  includes  rsg^ations  for 
six  of  the  ^irteen  CTG/ACT  categories 
and  negative  declantions  far  die 
remaining  seven  categories.  Tha  seven 
categcuies  are  ofEMt  Uthopajdiy.  i^aatic 
psits  cQstingi-business  SMchines, 
plsstic  psit  oostings-odms.  wood 
furniture,  aoospace  codings,  autobody 
refinishing,  and  shipbuilding  and 
repair. 

In  this  action,  the  EPA  is  q>proving 
only  the  Baton  Rouge  Pariah  negative 
dedantifms  as  revisions  to  the  SIP.  As 
stated  earlier,  sectitMi  182(bK2)  applies 
to  moderate  and  above  ozone 
nonattainment  areas,  ^noe  Calcasieu 
Parish  is  classified  as  marginal,  the  EPA 
is  not  acting  upon  the  negative 
declarations  for  that  parish  at  this  time. 
In  addition,  the  regulations  included  in 
the  plan  Mrill  be  acted  upon  in  a  fiiture 
rulemaking. 

Texas 

On  January  10. 1006.  Texas  sulnnitted 
a  SIP  revision  intended  in  part  to 
address  RACT  requirements  for  the  13 
source  categories.  This  submittal 
included  the  negative  declarations  for 
some  categories  and  demcmstrations  that 
existing  rules  constitute  RACT  for  other 
categories.  In  this  action,  the  EPA  is 
approving  only  the  negative 
declarations  omtained  in  the  submittal. 

For  the  Beaiunont/Port  Arthur  region, 
negative  declarations  were  submitted  for 
the  following  categories:  clean-up 
solvents,  aerospace  coatings, 
shipbuilding  and  repair,  wood  furniture, 
plastic  part  coatings-business  machines, 
plastic  part  coatings-others,  autobody 
refinishing,  and  ofbet  lithography. 

For  Dallas/Fort  Worth,  negative 
declarations  were  sulMnifted  for  six 
estrones:  industrial  wastewater,  clean- 
up solvents,  shipbuiTding  and  repair, 
autobody  refinishing,  plastic  part 
coatings-business  madiines,  and  offset 
lithography. 

For  the  Houston/Galveston  area,  the 
State  submitted  negative  declarations 
for  the  following  11  categmies:  clean-up 
solvents,  aerospace  coatings,  wood 
furniture,  plastic  part  coatings-business 
machines,  plastic  part  coetings-othors, 
autobody  refinishing,  and  o£bet 
lithography. 

For  El  Paso,  negative  declarations 
were  submitted  for  the  following  nine 
categories:  industrial  wastewater,  clean- 
up solvents,  aerospace  coatings, 
shipbuilding  and  repair,  wood  furniture, 
plastic  part  coatings-business  machines, 
plastic  part  coatings-othere,  autobody 
refinishing,  and  offwt  lithography. 


nLFiii^ 

Hw  VA  is  pubttsiii^  tkis  < 
without  prior  proposal  because  te 
Agenqr  views  ftis  as  a  nonoaedrovenial 
amaamneBt  and  anticipaiss  no  I 
coBinwts.  However,  in  a  i 
documsBt  in  diis  Psistel  I 
puUication.  tiie  EPA  is  propoalag  to 
approve  the  SSP  revision  should  sdverM 
<x  critical  comments  be  filed.  This 
action  will  be  effsctive  Timmmj^  30, 
1096.  unkss.  by  Novembsr  20. 1096. 
adverse  or  critical  comments  are 
received. 

If  the  EPA  raosives  such  coounents, 
this  action  will  be  withdrawn  before  tha 
effective  date  by  pubUdiing  a 
subsequent  action  tiiat  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addiressed  in  a 
subsequent  final  rule  based  oa  this 
action  serving  as  a  proposed  nile.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  acti<m.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  December  30, 1006. 

Nothing  in  this  action  should  be 
construed  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutmy  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
prooediires  published  in  the  Federal 
Register  an  January  19, 1089  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (C^B)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Reguiatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  tv 
final  rule  on  small  entities.  See  5  U.S.C 
603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 
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The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiue  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  fle^dbility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reesonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246.  255-«6  (1976):  42 
U.S.C  7410(a)(2). 

C.  Unfunded  Mandate* 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22. 1995,  EPA  must        • 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  ob)ective8 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SI  00  milUon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  SubmJssion  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  section  801(a)(1)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 


not  a  "major  rule"  as  defined  by  5 
U.S.C  section  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  }udicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appnipiiate 
circuit  by  December  30. 1996.  Piling  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
aCfoct  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  tine  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

UsI  of  Sttb}ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  regulations.  Ozone, 
Reporting  and  recordikeeping.  and 
Volatile  organic  compounds. 

Dated:  September  30, 1996. 
Jerry  OHwwd, 
Acting  BeghnaJ  AdminiMtrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  S2^AMENDED1 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.^  7401-7e71q. 

Subpart  T— Louialana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(72)  to  read  as 
follows: 

182.070    Meotlllcetton  of  Plan. 


(c)'  *  • 

(72)  Revisions  to  the  Louisiana  SIP 
addrmsing  VOC  RACT  Negative 
Declarations.  The  Governor  of  Louisiana 
submitted  the  negative  declarations  for 
reasonably  available  control  technology 
(RACT)  for  the  Baton  Rouge  ozone 
nonattainment  area  on  December  15. 
1996.  Section  172(c)(1)  of  the  Clean  Air 
Act  requires  nonattainment  areas  to 
adopt,  at  a  minimum.  RACT  to  reduce 
emissions  from  existing  sources. 
Purauont  to  section  182(b)(2)  of  the  Act, 
for  moderate  and  above  ozone 
nonattainment  areas,  the  EPA  has 
identified  13  categories  for  such  sources 
and  developed  the  Control  Technique 
Guidelines  (CTGs)  or  Alternate  Control 
Techniques  (ACTs)  documents  to 
implement  RACT  at  those  sources. 
When  no  major  volatile  organic 
compound  (VOC)  sources  for  a  CTG/ 


ACT  category  exist  in  a  nonattainment 
area,  a  State  may  submit  a  negative 
declaration  for  that  category.  Louisiana's 
submittal  included  two  negative 
declaration  letten  from  Mr.  Gustave 
Von  Bodtmgen  to  Ms.  Karen  Alvarez 
dated  April  6. 1994.  and  }une  20. 1994. 
for  the  following  source  categories: 
oCEset  lithography,  plastic  parts-business 
machines,  plastic  parts-ethera.  wood 
furniture,  aerospace  coatings,  autobody 
refinishing.  and  shipbuilding  coatings/ 
repair.  This  submittal  satisfies  section 
182(b)(2)  of  the  Qean  Air  Act 
Amendments  of  1990  for  these 
particiilar  CTG/ACT  source  categories 
for  the  Baton  Rouge  ozone 
nonattainment  area. 

(i)  Incorporation  by  reference.  The 
letter  dated  Decembw  15, 1995,  from  the 
Governor  of  Louisiana  to  the  Regional 
Administrator,  submitting  a  revision  to 
the  Louisiana  SIP  for  VOC  RACT  rules, 
which  included  VOC  RACT  negative 
declarations. 

(ii)  Additional  material.  (A)  The 
negative  declaration  letter  dated  April 
16, 1994,  from  Mr.  Gustave  Von 
Bodungen  to  Ms.  Karen  Alvarez. 

(B)  The  negative  declaration  letter 
dated  June  20. 1994,  from  Mr.  Gustave 
Von  Bodungen  to  Ms.  Karen  Alvarez. 

Subpart  SS—Taxaa 

3.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(103)  to  read  as 
follows: 

162.2270    MsntfficaOonofPlan. 


(c)-  •  • 

(103)  Revisions  to  the  Texas  SIP 
addressing  VOC  RACT  Negative 
Declarations.  A  revision  to  the  Texas 
SIP  was  submitted  on  January  10, 1996, 
which  included  negative  declarations 
for  various  categories.  Section  172(c)(1) 
of  the  Clean  Air  Act  Amendments  of 
1990  requires  nonattainment  areas  to 
adopt,  at  a  minimum,  the  reasonably 
available  control  technology  (RACT)  to 
reduce  emissions  from  existing  sources. 
Pursuant  to  section  182(b)(2)  of  the  Act, 
for  moderate  and  above  ozone 
nonattainment  areas,  the  EPA  has 
identified  13  categories  for  such  sources 
and  developed  the  Control  Technique 
Guidelines  (CTGs)  or  Alternate  Control 
Techniques  (ACTs)  documents  to 
implement  RACT  at  those  sources. 
When  no  major  volatile  organic 
compound  (VOC)  sources  for  a  source 
category  exist  in  a  nonattainment  area, 
a  State  may  submit  a  negative 
declaration  for  that  category.  Texas 
submitted  negative  declarations  for  the 
areas  and  source  categories  listed  in  this 
paragraph  (c)  (103).  For  the  Beaumont/ 


Fadaral 
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Port  Artfaur  region,  negative 
declarations  were  submitted  for  the 
following  eight  categories:  clean-up 
solvents,  aerospace  coatings, 
shipbuilding  and  repair,  wood  furniture, 
plitftic  part  coatings-business  machines, 
plastic  part  coatings-othera,  autobody 
refinishing,  and  offset  lithography.  For 
Dallas/Fori  Worth,  negative  decluetions 
were  submitted  for  six  categories: 
industrial  wastewater,  clean-up 
solvents,  shipbuilding  and  repcur, 
autobody  refinishing,  plastic  part 
coatings-business  madiines,  and  ofEset 
lithography.  For  the  Houston/Gdveston 
area,  negative  declarations  were 
submitied  for  seven  categories:  clean-up 
solvents,  aerospace  coatings,  wood 
furniture,  plastic  part  coatings-business 
machines,  plastic  part  coatings-othera. 
autobody  refinishing.  and  offset 
lithography.  For  El  Paso,  negative 
declarations  were  submitted  for  nine 
categories:  indiistriol  wastewater,  clean- 
up solvents,  aerospace  coatings, 
shipbuilding  and  repair,  wood  furniture, 
plastic  part  coatings-business  machines, 
plastic  part  coatings-othera,  autobody 
refinishing,  and  offset  lithography,  llus 
submittal  satisfies  section  182(b)(2)  of 
the  Clean  Air  Act  Amendments  of  1990 
for  these  particular  CTG/ACT  source 
categories  for  the  Texas  ozone 
nonattainment  areas  stated  in  this 
paragraph  (c)ll03). 

(i)  Incorporation  by  reference.  The 
letter  dated  January  10, 1996.  from  the 
Governor  of  Texas  to  the  Regional 
Administrator,  submitting  the  Post-1996 
Rate  of  Progress  Plan  as  a  revision  to  the 
SIP,  which  included  VOC  RACT 
negative  declarations. 

(ii)  Additional  material.  Pages  53,  55 
through  59, 61. 63.  and  64  of  the  Post- 
1996  Rate  of  Progress  Plan,  adopted  by 
the  Texas  Natural  Resoiuce 
Conservation  Commission  on  December 
13, 199S. 

(PR  Doc  96-27604  Filed  10-29-96;  8:45  am] 


40  CFR  Part  52 

[W-12  aeWa;  FRL-660e-1] 

Approval  and  Promulgation  Of 
Imptofnantation  Plana;  RtMda  Wand 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  The  EPA  today  is  approving 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Rhode  Island,  lliese  revisions  consist  of 
the  1990  base  year  ozone  onission 
inventory.  Photochemical  Asseasment 


Monitoring  System  (PAMS)  network, 
and  volatile  organic  compound  (VOC) 
regulations  that  will  serve  as 
contingency  measures  for  the  Rhode 
Island  SIP. 

The  inventory  was  submitted  by  the 
State  to  satisfy  s  Clean  Air  Act  (CAA) 
requirement  that  States  containing 
ozone  nonattainment  areas  submit 
inventories  of  actual  ozone  precursor 
emissions  in  accordance  with  guidance 
from  the  EPA.  The  ozone  emission 
inventory  submitted  by  the  State  is  for 
the  Providence,  Rhode  Island  serious 
area.  The  PAMS  SIP  revision  was 
submitted  to  satisfy  the  requirements  of 
the  CAA  and  the  PAMS  regtilations.  The 
PAMS  regulation  required  the  State  to 
provide  for  the  estabUshment  and 
maintenance  of  an  enhanced  ambient  air 
quality  monitoring  network  in  the  form 
of  PAMS  by  November  12. 1993.  The 
VOC  regulations  were  submitted  to 
fulfill  a  CAA  requirement  that 
contingency  measures  be  implemented 
if  Reasonable  Piuther  Progress  (RFP)  is 
not  achieved  or  if  the  standard  is  not 
attained  by  the  applicable  date.  The 
intended  effect  of  this  action  is  to 
approve  as  a  revision  to  the  Rhode 
Island  SIP  the  state's  1990  base  year 
ozone  emission  inventory,  PAMS 
network.  Commercial  and  Consumer 
products  regulation,  and  Architectural 
and  Industrial  Maintenance  (AIM) 
coating  regulation. 

DATES:  This  action  will  become  effective 
on  December  30. 1996  unless  notice  is 
received  by  November  29, 1996  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  on  this 
action  shotUd  be  addressed  to  Susan 
Studlien.  Deputy  Director,  Office  of 
Ecosystem  I^otection,  Environmental 
Protection  Agency,  Region  I,  JFK 
Federal  Building,  Boston,  MsuMachusetts 
02203.  Copies  of  the  doctunents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business       , 
houra  at  the  EPA  Region  I  office,  and  at 
the  Rhode  Island  Department  of 
Environmental  Management.  Division  of 
Air  Resources,  291  Promenade  Street. 
Providence.  Rhode  Island,  02906-^767. 
Persons  interested  in  examining  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  houn  before  the  visiting  day. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  F.  McConnell,  Air  Quality 
Planning  Ooup.  EPA  Region  I,  ]FK 
Federal  Btiilding.  Boston, 
Mawachusetts,  02203:  telephone  (617) 
565-9266. 


SUPPLBBITARY  wrORMATION:  Rhode 
Island  has  submitted  the  following 
formal  revisions  to  its  SSP  to  the  EPA: 
1990  base  year  emisaiao  inventory  of 
ozone  precuison,  submitted  in  final 
form  on  March  15. 1994;  establishment 
of  a  PAMS  network  into  the  State's 
overall  ambient  air  quality  monitoring 
netw(x-k,  submitted  on  January  14, 1994; 
a  VOC  control  regulation  pertaining  to 
consiimer  and  commerdail  products 
submitted  on  Mardi  15, 1994;  a  VOC 
control  regulation  pertaining  to 
architectural  and  industrial 
maintenance  coatings  stibmitted  on 
March  15, 1994.  This  document  is 
divided  into  three  parts: 

I.  Background  Infonnation 
n.  Summary  of  SIP  Revision 
m.  Final  Action 

I.  Background 

1.  Emission  Inventory 

Under  the  CAA  as  amended  in  1990. 
States  have  the  responsibility  to 
inventory  emissions  contributing  to 
NAAQS  nonattainment,  to  track  these 
emissions  over  time,  and  to  ensure  that 
control  strategies  are  being  implemented 
that  reduce  emissions  and  move  areas 
towards  attainment.  The  CAA  requires 
ozone  nonattainment  areas  designated 
as  moderate,  serious,  severe,  and 
extreme  to  submit  a  plan  within  three 
yeara  of  1990  to  reduce  VOC  emissions 
by  15  percent  within  six  yean  after 
1990.  The  baseline  level  of  emissions, 
from  which  the  15  percent  reduction  is 
calculated,  is  determined  by  adjusting 
the  base  year  inventory  to  exclude 
biogenic  emissions  and  to  exclude 
certain  emission  reductions  not 
creditable  towards  the  15  percent.  The 
1990  base  year  emissions  inventory  is 
the  primary  inventory  from  which  the 
periodic  inventory,  the  Reasonable 
Further  Progress  (RFP)  projection 
inventoiy,  and  the  modeling  invent(xy 
are  derived.  Further  information  on 
these  inventories  and  their  purpose  can 
be  found  in  the  "Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans,"  U.S. 
Environmental  Protection  Agency. 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 
North  Carolina,  March  1991.  The  base 
year  inventory  may  also  serve  as  part  of 
statewide  inventories  for  purposes  of 
regional  modeling  in  transport  areas. 
The  base  )rear  inventory  plays  an 
important  role  in  modeling 
demonstrations  for  areas  classified  as 
moderate  and  above. 

The  air  quality  planning  requiremoits 
for  marginal  to  extreme  ozone 
nonattainment  areas  are  set  out  in 
section  182(a)-(e)  of  title  I  of  the  CAA. 
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The  EPA  haM  issued  a  Genenl  Preunble 
describiJig  the  EPA's  pralimiiiary  views 
on  how  the  agency  intends  to  raview 
SIP  revisions  submitted  under  title  I  of 
the  Act.  including  requirements  for  the 
preparation  of  the  1900  base  year 
inventory  (see  57  FR  13502  (April  16, 
1902)  and  57  FR  18070  (April  28. 
1002)].  In  this  action  EPA  will  rely  on 
the  General  Preamble's  interpretation  of 
the  CAA.  and  the  reader  should  refer  to 
the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  title  I  advanced  in 
today's  nile  and  the  supporting 
ratiomle. 

Those  States  containing  ozone 
nonattainment  areas  classified  as 
iTiTginiil  to  extreme  are  required  under 
section  182(a)(1)  of  the  CAA  to  submit 
a  final,  comprehensive,  accurate,  and 
current  inventory  of  actiial  ozcme 
season,  weel^day  emissions  from  all 
sources  within  2  jrears  of  enactment 
(November  15. 1002).  This  inventory  is 
for  calendar  year  1990  and  is  denoted  as 
the  base  year  inventory.  It  includes  both 
anthropogenic  and  biogenic  sources  of 
volatile  organic  compoimd  (VOC). 
nitrogen  oxides  (NOx).  and  carbon 
monoxide  (CO).  The  inventory  is  to 
address  actual  VOC.  NOx.  and  CO 
emissions  for  the  area  during  a  peak 
ozone  season,  which  is  gencnrally 
comprised  of  the  simuner  months.  All 
stationary  point  and  area  aouroes.  as 
well  as  mooile  sources  within  the 
nonattainment  area,  are  to  be  included 
in  the  compilation.  Available  guidance 
for  preparing  emission  inventories  is 
provided  in  the  General  Preamble  (57 
FR  13498  (April  16, 1992)). 

2.  PAMS  Network 

On  November  21, 1903,  and  January 
14. 1994  the  Rhode  Island  Department 
of  Environmental  Management  (I^M) 
submitted  to  the  EPA  a  SIP  revision 
incorporating  PAMS  into  the  ambient 
air  quality  monitoring  network  of  State 
or  Local  Air  Monitoring  Stations 
(SLAMS)  and  National  Air  Monitoring 
Stations  (NAMS).  The  State  will 
establish  and  maintain  PAMS  as  part  of 
its  overall  ambient  air  quality 
monitoring  network. 

Section  182(cMl)  of  the  CAA  and  the 
General  Preamble  (57  FR  13515)  require 
that  the  EPA  promulgate  rules  for 
enhanced  monitoring  of  ozone,  oxides 
of  nitrogen  (NOx),  uid  volatile  organic 
compounds  (VOC)  no  later  than  18 
months  after  the  date  of  the  enactment 
of  the  Act.  These  rules  will  provide  a 
mechanism  for  obtaining  more 
comprehensive  and  representative  data 
on  ozone  air  pollution  in  areas 
designated  nonattainment  and  classified 
as  serious,  severe,  or  extreme. 


The  final  PAMS  rule  was  pranulgatad 
by  the  EPA  on  February  12. 1M3  (58  FR 
6452).  Section  S6.40(a)  ol  the  revised 
rule  requires  the  State  to  submit  a 
PAMS  network  description,  including  a 
schedule  for  Implementaticxi,  to  the 
Administrator  within  six  months  after 
promulgation  or  by  August  12. 1903. 
Further.  58.20(f)  requires  the  State  to 
provide  for  the  esraWlshment  and 
maintwnenoe  of  a  PAMS  network  wdthin 
nine  months  after'promulgatlon  of  the 
final  rule  or  by  November  12. 1093. 

On  November  21. 1993,  the  Rhode 
Island  DEM  submitted  a  draft  PAMS 
network  plan  which  Included  a 
schedule  for  implementation.  This 
submittal  was  reviewed  and  approved 
on  July  21. 1904  by  the  EPA  and  was 
)u(^ed  to  satisfy  the  requirements  of 
Section  58.40(a).  Since  network 
descriptions  may  change  annually,  they 
are  not  part  of  the  SIP  as  recommended 
by  the  doctmient.  "Guideline  for  the 
Implementation  of  the  Ambient  Air 
Monitoring  Regulations.  40  CFR  Part 
58"  EPA-450/4-78-038.  OAC^. 
November  1070.  However,  the  network 
description  is  negotiated  and  approved 
during  the  annual  review  as  required  by 
40  CFR  58.25  and  58.36.  respectively, 
and  any  revision  must  be  revievred  as 
provided  at  40  CFR  58.46. 

On  November  21. 1003.  and  January 
14, 1094  the  Rhode  Island  DEM 
submitted  the  PAMS  SIP  revision  to  the 
EPA.  The  EPA  sent  the  State  a  letter  on 
May  17. 1004  finding  the  submittal 
administratively  complete. 

The  Rhode  Island  PAMS  SIP  revision 
is  intended  to  meet  the  requirements  of 
section  182(c)(1)  of  the  Act  and  to 
comply  with  tlie  PAMS  regulations, 
codified  at  40  CFR  part  58.  The  Rhode 
Island  DEM  held  a  public  hearing  on  the 
PAMS  SIP  revision  on  December  15. 
1003. 

3.  VOC  Control  Regulations 

A.  Consiuner  and  Ccnnmercial  Products 

Under  Section  183(e)  of  the  CAA,  the 
EPA  is  required  to  (1)  study  emissions 
of  VOCs  from  consumer  and  cammwdal 
products:  (2)  list  those  categories  of 
products  that  account  for  at  least  80 
percent  of  the  total  VOC  emissions  from 
consumer  and  commercial  products  in 
areas  of  the  country  that  fail  to  meet  the 
national  air  quality  standards  set  for 
ground-level  ozone:  and  (3)  divide  the 
list  into  four  groups,  and  regulate  aae 
group  every  two  years  using  best' 
available  controls,  as  defineid  by  the 
CAA. 

In  March  1005,  EPA  issued  a  report  to 
Congress  entitled.  "Study  of  Volatile 
Organic  Compound  Kmisainns  from 
Consumer  and  Commercial  Products." 


«diidi  evaluated  the  omtilbutlaa  of 
VOC  emlwinns  bom  conwimer  and 
nommardal  {mxiucts  on  around-level 
oaone  levels,  and  eatabliahed  criteria 
and  a  schedule  for  regulating  these 
products  under  the  dnan  Air  Act  The 
EPA  identified  24  categories  of 
household  products  within  the  first 
group  of  products  to  be  regulated  by  the 
EPA  by  no  later  than  Mardi  1097. 
Rhode  Island  decided  to  adopt  rules  for 
consumer  and  commercial  products  in 
advance  of  a  federal  rule  to  get  credit  tot 
reductioDS  from  this  category  in  its 
oontinflency  plan. 

Qnl^Iovemoer  24. 1903,  the  Rhode 
Island  DEM  submitted  to  the  EPA  for 
comment  propoeed  amendments  to  its 
SIP  to  address  the  contingency  measure 
requirements.  The  submittal  Induded 
new  air  pollutian  control  regulaticHi 
Niunber  31  entitled  "Cimtrol  of  Volatile 
Organic  Compounds  from  Consumer 
and  Conmierclal  Products."  Rhode 
Island  held  a  public  hearing  on 
December  15. 1003,  for  the  proposed 
consumer  and  commercial  products 
rule.  EPA  submitted  written  comments    ' 
regarding  the  propoeed  regulations  on 
December  14. 1003  and  Janiiary  3. 1004. 
The  regulation  was  adopted  on  March 
11, 1004.  and  became  eniBctlve  on 
March  31. 1004.  Because  this  regulation 
is  a  part  of  the  State's  contingency  plan, 
compliance  with  most  parts  of  the  rule 
must  be  achieved  by  the  date  00  days 
after  the  date  that  the  EPA  notifies  the 
Director  of  the  Rhode  Island  DEM  that 
the  State  has  Called  to  achieve  a  15% 
reduction  in  VOC  emissions  from  the 
1000  emission  levels. 

On  March  15, 1004,  the  Rhode  Island 
DEM  submitted  a  formal  revision  to  its 
SIP.  The  SIP  revision  Included  Air 
Pollution  Control  Regulation  Number 
31. 

The  adopted  r\ile  regulates  the  VOC 
content  of  ccmsumer  and  commercial 
products.  The  regulation  applies  to  any 
person  who  sells,  offers  for  sale,  or 
manufactures  for  sale  within  Rhode 
Island  commercial  and  consumer 
products  specified  in  Rhode  bland  Air 
Pollution  Control  Regulation  Number 
31. 

B.  Architectural  and  Industrial 
Maintenance  (AIM)  Coatings 

On  November  24, 1003,  the  Rhode 
Island  DEM  submitted  to  the  EPA  for 
comment  a  proposed  amendment  to  the 
SIP  consisting  of  a  new  Air  Pollution 
Control  Regulation  Number  33  entitled. 
"Control  of  Volatile  Organic 
Compoimds  fitun  Architectural  and 
Industrial  Maintenance  Coatings." 
Rhode  Island  held  a  public  heuing  on 
December  15. 1993  for  its  proposed  AIM 
coatings  nile.  The  EPA  submitted 
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written  comments  regarding  the 
propoeed  repilatian  on  December  14, 
1903  and  January  3. 1994.  The  rule  was 
adopted  on  March  11. 1994.  with  an 
effoctive  date  of  March  31, 1994. 
Because  this  regulation  is  a  part  of  the 
State's  contingoicy  plan,  compliance 
with  most  parts  of  the  rule  must  be 
achieved  by  the  date  90  days  after  the 
date  that  the  EPA  notifies  the  Director 
of  the  Rhode  Island  DEM  that  the  State 
has  failed  to  achieve  a  15%  reduction  in 
VOC  emissions  from  the  1990  emission 
levels. 

On  March  15, 1004.  the  Rhode  Island 
DEM  submitted  formal  revisions  to  its 
State  Implementation  Plan  (SIP).  The 
SIP  revirions  induded  Air  Pollution 
Control  Regulation  Number  33.  "Control 
of  Volatile  Organic  Compounds  from 
Architectural  and  IndusMal 
Maintenance  Coatings."  llie  rule 
regulates  the  VOC  content  of  AIM 
coatings.  The  regulation  applies  to  any 
person  who  sells,  offers  for  sale,  applies, 
or  who  manufactures  architectural 
coatings  and  Industrial  maintenance 
coatings  specified  in  Air  Pollution 
Control  Regulation  Number  33  for  sale 
within  the  State  of  Rhode  Island. 

n.  Analysis  of  State  Sobmissiaa 

1.  Emission  Inventory 

A.  Procedural  Backgroimd 

The  Act  requires  States  to  observe 
certain  procediiral  requirements  in 
developing  emission  inventory 
submissions  to  the  EPA.  Secticm 
110(a)(2)  of  the  Act  provides  that  each 
emission  inventmy  submitted  by  a  State 
must  be  adopted  alter  reasonable  notice 
and  public  hearing.'  Final  approval  of 
the  inventory  will  not  occur  until  the 
State  revises  the  inventory  to  address 
public  comments.  Changes  to  the 
inventory  that  impact  the  15  i>ercent 
reduction  calculation  and  require  a 
revised  control  strategy  will  constitute  a 
SIP  revision.  EPA  created  a  "de 
minimis"  exception  to  the  public 
hearing  requirement  for  minor  changes. 
EPA  defines  "de  minimis"  for  such 
purposes  to  be  those  in  which  the  15 
percent  reduction  calculation  and  the 
associated  control  strategy  or  the 
maintenance  plan  showing,  do  not 
change.  States  will  aggregate  all  such 
"de  minimis"  dianges  together  when 
making  the  detenninatlon  as  to  whether 
the  change  constitutes  a  SIP  revision. 
The  State  will  need  to  make  the  change 
through  the  formal  SIP  revision  process, 
in  canpmction  with  the  change  to  the 


control  measure  or  other  SIP  programs.^ 
Section  110(aX2)  of  the  Act  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  State  of  Rhode  Island  held  a 
public  hearing  on  the  1000  base  year 
inventory  for  the  Providence 
nonattainment  area  on  December  16, 
1092.  The  inventory  was  submitted  to 
the  EPA  as  a  SIP  revision  on  January  12. 
1903,  by  cover  letter  from  the 
Govwnor's  designee.  The  inventory  was 
reviewed  by  the  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51, 
Appendix  V  (1001).  as  amoided  by  57 
FR  42216  (August  26, 1991).  The 
inventory  was  complete  except  for  the 
public  hearing  requirement  Although 
Rhode  Island  held  a  public  hearing  on 
the  inventory  on  DeaBmbiar  16, 1002,  the 
state  did  not  submit  a  certification  to 
EPA  that  a  piri)lic  hearing  had  been 
held.  The  EPA  determined  that  for 
inventories  that  had  not  met  the  public 
hearing  requirement,  a  finding  of 
completeness  would  be  made 
contingent  upon  the  State  fulfilling  the 
public  hearing  requirement.^  The 
submittal  was  foimd  to  be  complete 
contingent  upon  the  State  fulfilling  the 
public  hearing  requirement,  and  a  letter 
dated  February  24, 1993,  was  forwarded 
to  the  State  indicating  the  completeness 
of  the  submittal. 

Prior  to  Rhode  Island's  submittal  of  a 
final  inventory  to  the  EPA  on  January 
12, 1993,  the  State  submitted  a  draft 
inventory  to  EPA  within  submittals 
dated  June  23  and  July  31, 1992.  EPA 
reviewed  the  draft  inventory  and  sent 
comments  to  the  state  by  letter  dated 
October  28, 1992.  Rhode  Island 
submitted  a  revised  inventory  to  EPA  on 
November  13, 1992,  which  addressed 
many  of  EPA's  commenta.  EPA 
reviewed  the  November  13, 1992 
submittal  and  provided  comments  to  the 
State  through  the  hearing  process  by 
letter  dated  Decranber  18, 1992. 

On  February  12, 1993,  RI  submitted 
revisions  to  its  final  1990  base  year 


■  A1m>  SacdoD  172(cX7)  of  the  Act  raquin*  that 
plan  prorUian*  far  nonatninmant  araaa  maat  the 
•pplicabia  pfoviaiaiu  of  Mctian  110(aX2). 


'MamoFaiidum  from  John  Calcagni,  Diractor,  Air 
Quality  Managament  Divlaion.  and  William  G. 
Laxton.  Diiactor,  Technical  Support  DiTiaioo.  to 
Ragional  Air  Division  Diractois.  Ragion  I-X, 
'Tublic  Hearing  Requiramenti  for  1990  Baae-Year 
Emiaaion  loventoriea  for  Ohhm  and  Carbon 
Monoxide  Nonattainment  Area*,"  September  29, 
1992. 

>Mamarandum  from  John  Calcagni.  Diractw,  Air 
Quality  Managament  Diviaion,  to  Regional  Air 
Diviaion  Director*.  Region*  I-X  "Suta 
Implemantation  Plan  (SIP)  Action*  Submitted  in 
ReqKNua  to  Cleen  Air  Act  (ACT)  Deedlinaa" 
October  28. 1992. 


floiiaaion  inventory.  The  EPA  submitted 
further  comments  to  the  Rhode  Uand 
IKM  on  the  1900  base  jreer  inventory  by 
letter  dated  November  2, 1093.  Theee 
commenta  included  commoita 
developed  by  an  EPA  contiactar's 
review  of  the  Rhode  Island  inventory. 
The  contractor's  commenta  are 
summarized  in  an  April  16, 1003  report 
A  revision  to  the  base  year  inventory 
was  submitted  by  the  State  on  Decsmber 
15, 1003.  A  second  public  hearing  (m 
the  emission  inventory  was  held  the 
same  day.  A  final  revision  to  the  base    * 
jrear  invmtory  %vas  submitted  by  the 
Rhode  Island  DEM  to  EPA  on  March  IS. 
1004.  The  revisions  induded 
documentation  that  the  inventory  had 
been  subject  to  a  public  hearing. 

The  EPA  Regi(Hi  I  Office  has 
compared  the  final  Rhode  Island 
Inventory  with  the  defidendes  noted  in 
the  various  comment  letters  and 
concluded  that  Rhode  Island  has 
adequately  addressed  the  issues  raised 
by  the  EPA. 

B.  Emission  Inventory  Review 

Section  110(k)  of  the  CAA  seta  out 
provisions  govemii^  the  EPA's  review 
of  base  year  emission  inventory 
submittals  in  order  to  determine 
approval  or  disapproval  under  section 
182  (a)(1)  (see  57  FR  13565-66  (April 
16, 1992)).  The  EPA  is  approving  the 
Rhode  Island  ozone  base  year  emission 
inventory  submitted  to  the  EPA  in  final 
form  on  March  15, 1994,  based  on  the 
Level  I,  n,  and  III  review  findings.  This 
section  outlines  the  review  procedures 
performed  to  determine  if  the  base  year 
emission  inventory  is  acceptable  or 
should  be  disapproved. 

The  Level  I  and  II  review  process  is 
used  to  determine  that  all  components 
of  the  base  year  inventory  are  present 
The  review  also  evaluates  the  level  of 
supporting  documentation  provided  by 
the  State  and  assesses  whether  the 
emissions  were  developed  acc»rding  to 
current  EPA  guidance. 

The  Level  ul  review  process  is 
outlined  here  and  consista  of  10  pointa 
that  the  inventory  must  indude.  For  a 
base  year  emission  inventory  to  be 
acceptable  it  must  pass  all  of  the 
following  acceptance  criteria: 

1.  An  approved  Inventory  Preparation 
Plan  (IPP)  was  provided  and  the  QA 
program  contained  in  the  IPP  was 
performed  and  its  implementation 
documented. 

2.  Adequate  documentation  was 
provided  that  enabled  the  reviewer  to 
determine  the  emissicm  estimaticm 
procedures  and  the  data  sources  used  to 
develop  the  inventory. 

3.  Tdb  point  source  inventory  must  be 
complete. 
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4.  Point  souioa  wmiwinni  miut  haw 
bean  pieperad  or  calculated  aoconttng 
to  the  cunent  EPA  guidance. 

5.  The  aiea  Knuce  inventory  mnat  be 
complete. 

6.  The  aiee  M>urce  emiaaions  muat 
have  been  prepaied  or  calculated 
according  to  the  cumot  EPA  guidanoe. 

7.  Bionnic  mniiwionii  must  nave  been 
prepared  according  to  current  EPA 
guidance  or  another  approved 
technique. 

8.  Tha  method  (e.g..  Highwnqr 
Perfarmance  Modelii^  Syatem  (v  a 
network  transportation  planning  model) 
used  to  develop  vehicle  milea  traveled 
(VMT)  estimates  must  follow  EPA 
guidance,  which  is  detailed  in  the 
document.  "Procedures  far  Emission 
Inventory  Preparation.  Volume  TV: 
Mobile  Sources".  U.S.  Envirraunental 
Protection  Agency.  Office  of  Mobile 
Sources  and  Office  of  Air  Quality 
Planning  and  Standards.  Ann  Artwr, 
Michigan,  and  Research  Triangle  Park. 
North  Carolina,  December  1992. 

0.  The  MOBILE  model  (or  EMFAC 
model  for  California  only)  was  correctly 
used  to  produce  emission  Gurtors  for 
each  of  the  vehicle  classes. 

10.  Non-roed  mobile  emissions  were 
prepaied  according  to  current  EPA 
guidanoe  for  all  of  the  source  categories. 

The  base  year  emission  inventory  will 
be  approved  if  it  passes  Levels  I.  n,  and 
in  of  the  review  process.  Detailed  Level 
I  and  n  review  procedures  can  be  found 
in  "Quality  Review  Guidelines  for  1990 
Base  Yeer  Emission  Inventories,"  U.S. 
Environmoital  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Reseeich  Triangle  Park.  NC. 
July  27, 1992.  Level  III  review 
procedures  are  specified  in  EPA 
memoranda  noted  in  the  margin.* 

Rhode  Island's  inventory  meets  each 
of  these  ten  criteria.  Documentation  of 
the  EPA's  evaluation,  including  details 
of  the  review  procedure,  is  contained 
within  the  technical  support  document 
prepared  for  the  Rhode  Island  1990  base 
year  inventory,  which  is  available  to  the 
public  as  part  of  the  docket  supporting 
this  action. 

2.  PAMS  Network 

The  Rhode  Island  PAMS  SIP  revision 
will  provide  the  State  with  the  authority 
to  establish  and  operate  the  PAMS  sites, 
will  seoue  State  funds  for  PAMS,  and 
will  provide  the  EPA  with  the  authority 


'Mamorandum  from  |.  David  Moblay,  Chl«r. 
EmiMion*  Invantory  Etranch.  to  Air  Branch  Chlafi, 
Raglon  l-X,  "Final  Kmiiafain  Invantory  Laval  IH 
Accaptanca  Critaria."  CKtobar  7, 19S2:  and 
manmrandum  from  )ohn  S.  Saltz.  Diractor,  OCBca  of 
Air  Quality  Planning  and  Standards,  to  Ftgifnil  Air 
Diviaion  Diractora.  Ragiaa  I-X.  "Emiaaioo  Invantory 
Isauaa,"  Juna  24. 1903. 


to  enione  the  Implamentatton  of  PAJtIS. 
sinoe  thair  Implamantatian  is  lequlied 
by  the  Ad 

The  cxitafia  uaed  to  review  the 
propoaed  SIP  reviaion  are  derived  from 
dw  PAMS  raguJatiana,  codified  at  40 
CFR  Part  56,  and  are  included  in 
"Guideline  for  the  Impkmantaticm  of 
the  Ambiant  Air  Monitoring 
Ragulationa''  40  CFR  Part  56  (EPA-iSO/ 
4-78-036.  Office  of  Air  Quality 
Planning  and  Standaida.  Novonber 
1970).  the  September  2. 1993. 
memorandum  from  G.  T.  Helms 
entitled,  "Final  B<^larplate  liinguagB  far 
the  PAMS  SIP  Submittal."  the  CAA.  and 
the  General  Preamble. 

The  Septambar  2. 1993.  Helms 
memorandum  sdpulatea  that  the  PAMS 

SIP.  at  a  irtlntmiim,  mu8t: 

1.  provide  for  monitoring  of  criteria 
pollutants,  such  as  ozone  and  nitrogen 
dioodde  and  non-criteria  pollutants, 
such  as  nitrogen  oxides,  spedated 
VOCs.  inclucung  carfoonyls.  as  well  as 
meteorological  parameters; 

2.  provide  a  copy  c^  the  approved  (or 
proposed)  PAMS  networic  deecription. 
including  the  phsse  in  schedule,  for 
public  inspection  during  the  public 
notice  andJm  comment  period  provided 
for  in  the  SIP  reviaion  or.  alternatively, 
provide  information  to  the  public  upon 
request  concerning  the  State's  plans  for 
implementing  the  rules; 

3.  make  reference  to  the  bet  that 
PAMS  will  become  a  part  of  the  State  or 
local  air  monitoring  stations  (SLAMS) 
netwcvk; 

4.  provide  a  statement  that  SLAMS 
will  employ  Federal  reference  methods 
(FRM)  or  equivalent  methods  while 
most  PAMS  sampling  will  be  conducted 
using  methods  apiMtived  by  the  EPA. 

The  Rhode  Island  PAMS  SIP  revision 
provides  that  the  State  will  implement 
PAMS  as  required  in  40  CFR  Part  58.  as 
amended  Febrruuy  12, 1993.  The  State 
will  amend  its  SLAMS  and  its  NAMS 
monitoring  systems  to  include  the 
PAMS  reqiiirements.  It  will  develop  its 
PAMS  network  design  and  establiw 
mcmitoring  sites  pursuant  to  40  CFR 
part  58  in  accordance  with  an  approved 
network  description  and  as  negotiated 
with  the  EPA  through  the  105  grant 
process  on  an  annual  basis.  The  State 
has  begun  implementing  its  PAMS 
network  as  required  in  40  CFR  Part  58. 

The  Rhode  Island  PAMS  SIP  revision 
also  includes  a  provision  to  meet  quality 
assurance  requirements  as  contained  in 
40  CFR  Part  58.  Appendix  A.  The  State's 
SIP  revision  also  assures  EPA  that  the 
State's  PAMS  monitors  will  meet 
monitoring  methodology  requirements 
contained  in  40  CFR  Part  58.  Appendix 
C.  Lastly,  the  State's  SIP  revision 
requires  that  the  Rhode  Island  PAMS 


network  wtll  be  phaserl  in  as  required 
in  40  CFR  56.44.  Tlw  State's  PAMS  SIP 
sufamtttal  and  the  SPA'S  technical 
support  dooimant  are  availdUe  for 
viewing  at  the  BPA  Region  lOffice  as 
outlined  imder  the  Addraaaaa  aectian  of 
this  FatenI  Ragialer  document  llie 
Stale's  PAMS  SEP  submittal  ia  alao 
available  far  viewing  at  the  Rhode 
laland  Sute  Office  as  outlined  under  the 
;  section  of  this  Federal 
document 


3.  VOCRe^ationB 

A.  Consumer  and  Commercial  Products 

"Consumer  product"  is  defined  by 
Rhode  Island  as  "A  chonically 
formulated  product  sold  retail  or 
wholesale  and  uaed  by  houaahold, 
commercial,  and/or  institutional 
consumers  including,  but  not  limited  to, 
detergents,  cleaning  compounds, 
polishes,  floor  finishes,  cosmetics, 
personal  care  products,  disinfectants, 
sanitizers.  and  automotive  specialty 
products."  Rhode  Island's  rule  does  not 
regulate  paints,  furniture  coatings  or 
sichitectural  coatings. 

The  consumer  products  portion  of  the 
rule  contains  limits  that  specify  the 
maximum  allowed  VOC  content 
(percent  VOC  by  weight)  for  the 
following  categories  of  conunercial  and 
consiuner  products:  air  fresheners, 
bethnram  and  tile  cleaners,  engine 
degreasers.  floor  polishes/waxes, 
furniture  maintenance  products,  general 
purpose  cleanere.  glass  cleeners.  hair 
care  products,  nail  polish  remover,  oven 
cleaners,  insecticides,  antiperspirants 
and  deodorants. 

The  regulation  also  includes  the 
following  requirements:  1.  the  date  of 
manufacture  must  be  specified  on 
product  labels;  2.  manufacturers  must 
certify  compliance  with  the  rule  and 
provide  data  cm  VOC  content  of  the 
products;  3.  recordkeeping  requirements 
on  the  amoimt  of  product  subject  to  the 
regulation  that  was  sold  in  Rhode  Island 
the  previous  calendar  year,  beginning 
July  1, 1994;  4.  compliance 
demonstration  by  testing  or  through 
product  formulation  data,  upon  reqiiest 
of  the  EPA  or  the  State  or  Rhode  Island. 

The  EPA  has  determined  that 
Regulation  31  is  enforceable  and  will 
improve  air  quality.  The  EPA's 
evaluation  is  detailed  in  a 
memorandum,  entitled  "Technical 
Support  Document  for  Rhode  Island's 
Regulation  31.  Control  of  Volatile 
Organic  Compounds  &x»n  Commercial 
and  Consumer  Products,"  which  is 
available  to  the  public  as  part  of  the 
docket  supporting  this  action. 
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B.  AIM  Coatings 

"Architectiiral  Coating"  is  defined  by 
Rhode  Island  as:  "Any  coating  which  is 
applied  to  stationary  structxues  and 
their  appurtenances,  mobile  homes, 
pavements,  or  curbs."  The  rule  defines 
"Industrial  Maintenance  Coating"  as:  "a 
high  performance  coating  which  is 
formulated  far  the  purpose  of  protecting 
against  heavy  abrasion,  water 
immersion,  corrosion,  temperature 
extremes,  electric  potential,  solvents,  or 
other  chemicals." 

Rhode  Island's  rule  contains  limits 
that  specify  the  maximum  allowed  VOC 
content  (percent  VOC  by  weight)  for  the 
following  categories  of  architectural  and 
industrial  maintenance  coatings: 
bitiuninous  pavement  sealer,  bond 
breakers,  concrete  ciuing  compound, 
dry  fog  coating,  flat  coatings,  fire 
retardant  coating,  form  release 
compound,  graphic  arts  coating  (sign 


paint),  high  temperature  industrial 
maintmance  coating,  industrial 
maintenance  coating,  lacquer,  magnesite 
cement  coating,  mastic  texture  coating, 
metallic  pigmented  coating,  multicolor 
coating,  non-flat  coatings,  pretreatment 
wash  primer,  primer/sraler/undercoat, 
quick  dry  primer/sealer/undercoat,  roof 
coating,  shellac,  stains,  swimming  pool 
coating,  tile-like  glaze,  traffic  marking 
coating,  varnish,  waterproofing  sealer, 
wood  preservative,  and  any  other 
architectiual  coating  not  otherwise 
specified. 

Rhode  Island's  AIM  rule  also  contains 
provisions  requiring  the  date  of 
manufacture  on  product  labels,  that  the 
maximum  VOC  content  be  specified  and 
a  statement  from  the  maniifacturer 
regarding  recommended  thinning 
procedures,  that  records  of  the  amoimt 
of  product  shipped  to  Rhode  Island 
annually  be  maintained,  and  that 
compliance  testing  be  performed  in 

VOC 
[Ozone  Seasonal  Emissions  in  Tons  Per  Day] 


accordance  with  EPA  approved  raethods 
upon  request  by  the  State  or  the  EPA. 

The  EPA  has  determined  that 
Regulation  33  is  enforceable  and  will 
improve  air  qiiality.  The  EPA's 
evaluation  is  detailed  in  a 
memorandiun,  entitled  "Technical 
Support  Dociunent  for  Rhode  Island's 
Regulation  33,  Control  of  Volatile 
Organic  Compo\mds  from  Architectural 
and  Indiistrial  Maintenance  Coatings," 
which  is  available  to  the  public  as  part 
of  the  docket  supporting  this  action. 

m.  Fkial  Action 

1 .  Emission  Inventory 

Rhode  Island  has  submitted  a 
complete  inventory  containing  point, 
area,  biogenic,  on-road  mobile,  and  non- 
road  mobile  source  data,  and 
accompanying  documentation. 
Emissions  from  these  soiuces  are 
presented  in  the  following  table: 


KAA 

Areasouce 
emissions 

Point 

source 

emissmns 

On-road 

mobile 

emissions 

Norwoad 

mobUe 

emissiuiis 

Biogenic 

Total  amis- 
sions 

Pmt/ 

60.50 

25.90 

65.60 

32.10 

72.90 

257.00 

NO. 
[Ozone  Seesonal  Emissions  in  Tons  Per  Day] 

NAA 

Area  source 

emissions 

Point 

source 

emissions 

On-road 

mobile 

emissions 

Non-road 

mot)ile 

emissions 

Biogenic 

Total  emis- 
sions 

Prov „ 

3.80 

14.00 

57.80 

25.20 

NA 

100.80 

CO 

*                                                                  [Ozone  Seasonal  Emissions  in  Tons  Per  Day] 

NAA 

Area  source 
emissions 

Point 
source 

On-road 

mobile 

emissions 

Non-road 

mobile 

emissions 

Biogenic 

Total  emis- 
sions 

emissions 

Prow .?. 

2.10 

620 

545.60 

196.60 

NA 

750.50 

Rhode  Island  has  satisfied  all  of  the 
EPA's  requirements  for  providing  a 
comprehensive,  accurate,  and  current 
inventory  of  actual  ozone  precursor 
emissions  in  the  Providence  ozone 
nonattainment  area.  The  inventory  is 
complete  and  approvable  according  to 
the  criteria  set  out  in  the  November  12. 
1992  memorandum  from  J.  Devid 
Mobley,  Chief  Bmissicm  Inventory 
Branch.  TSD  to  G.  T.  Hehns,  Chief 
Ozone/Carbon  Monoxide  Programs 
Brandi,  AQMD.  In  today's  final  action, 
the  EPA  is  fully  approving  HA  SIP  1990 
base  year  ozone  emission  inventory 
submined  by  Rhode  Island  to  the  EPA 
for  the  Providence  nonattainment  area 


as  meeting  the  requirements  of  section 
182(a)(1)  of  the  CAA. 

2.  PAMS  Network 

In  today's  action,  the  EPA  is  fully 
approving  the  revision  to  the  Rhod<9 
Island  ozone  SIP  for  PAMS. 

3.  VOC  Regulations 

A.  Commercial  and  Consumer  Products 
Regulation 

In  today's  acticm,  the  EPA  is  fully 
approving  the  revision  to  the  Rhode 
Island  SIP  establishing  new  Air 
Pollution  Control  Regulation  Number 
31,  entiUed,  "Control  of  Volatile 


Organic  Compoimds  from  Commercial 
and  Consumer  Products."  In  the 
proposed  rule  on  Rhode  Island's  15% 
SIP  submittal  published  today,  however, 
EPA  disagrees  with  RI-DEM's 
projections  for  the  level  of  emission 
reductions  Regulation  Number  31  will 
achieve. 

B.  Architectural  and  Industrial  Coatings 
Regulation 

In  today's  action,  the  EPA  is  fully 
approving  the  revision  to  the  Rhode 
Island  SIP  establishing  new  Air 
Pollution  Control  Regulation  Number  33 
entiUed,  "Control  of  Volatile  Organic 
Compounds  fix>m  Architectural  and 
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Industrial  Maintenance  Coatings."  In 
the  proposed  rule  on  Rhode  Island's 
15%  SIP  submittal  published  today, 
however,  EPA  disagrees  with  RI-DEM's 
projections  for  the  level  of  emission 
reductions  Regulation  Number  33  will 
achieve. 

The  EPA  is  publishing  these  actions 
without  prior  proposal  because  the 
Agency  views  them  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Ragiatar 
pubhcation,  the  EPA  is  proposing  to 
approve  these  SIP  revisions  and  is 
soUdting  public  comment  on  them.  If 
adverse  comments  are  received  on  this 
direct  final  rule,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rule  that 
withdraws  this  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  December  30, 
1996. 

The  EPA  has  reviewed  these  requests 
for  revision  of  the  federaUy  approved 
SIP  for  conformance  with  the  provisions 
of  the  Clean  Air  Act  Amendments.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  {wrmitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
fiactors,  in  relation  to  relevant  statutory 
and  regulatory  requirements. 

Administrative  Raqnirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Ragiatar  on  January  19, 1989  (54  PR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibihty  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  wUl  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-  profit  enterprises,  and 
government  entities  with  furisdiction 
overpopulations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  alnady  imposing.  Therefore, 
because  the  Federd  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  afiiectad. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.Pj\.,  427 
U.S.  246,  258-66  (S.Q.  1976);  42  U.S.C. 
section  7410  (a)(2). 

C.  Unfunded  Mandateg 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  the 
EPA  must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector;  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  these  SIP 
revisions  which  have  been  proposed  for 
limited  approval  in  this  action,  the  State 
and  any  afiiscted  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  tmder  section  182 
of  the  CAA.  The  rules  and  commitments 
given  limited  approval  in  this  action 
may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  and  commitments  being 
given  limited  approval  by  this  action 
will  impose  or  lead  to  the  imposition  of 
any  mandate  upon  the  State,  local,  or 
tribal  govenmients,  either  as  the  owner 
or  operator  of  a  source  or  as  a  regulator, 
or  would  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
private  sector,  the  EPA's  action  will 
impose  no  new  requirements.  Such 
sources  are  already  subject  to  these 
requirements  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 


action.  Therefore,  the  EPA  has 
determined  that  this  proposed  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

D.  Submissions  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
drcuU  by  December  30, 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Incorporation  by  reference.  Air 
pollution  control.  Carbon  monoxide, 
Environmental  protection, 
hydrocart>ons.  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  August  21, 1996. 
John  P.  DeVUlars. 
Regional  Administrator,  EPA  Region  I. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Audiarity:  42  U.S.C  7401-7641q. 

Sulipwt  00— Rhode  Mand 

2.  Section  52.2086  is  added  to  read  as 
follows: 

%nm  7066    Einlssion  inventoffea, 

(a)  The  Governor's  designee  for  the 
State  of  Rhode  Island  submitted  the 
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1990  base  year  emissian  inventory  for 
the  Providence  ozone  nonattainmeift 
area  on  January  12. 1903  as  a  revision 
to  the  State  Implementation  Plan  (SIP). 
The  1990  base  year  emission  inventory 
requirement  of  section  182(a)(1)  of  the 
Clean  Air  Act,  as  amended  in  1990,  has 
been  satisfied  for  this  area. 

(b)  The  inventory  is  for  the  ozone 
precursors  which  are  volatile  organic 
compounds,  nitrogen  oxides,  and 
carbon  monoxide.  The  inventory  covers 
point,  area,  non-road  mobile,  on-road 
mobile,  and  biogenic  sources. 

(c)  llie  Providence  nonattainment 
area  is  classified  as  serious  and  includes 
the  entire  state  of  Rhode  Island. 

3.  Section  52.2070  is  amended  by 
adding  paragraph  (c)(46)  to  read  as 
follows: 

162.2070    Mantfflcationofpian. 

(c)  •  •  • 

(46)  A  revision  to  the  Rhode  Island 
SIP  regarding  ozone  monitoring.  The 
State  of  Rhode  Island  will  modify  its 
SLAMS  and  its  NAMS  monitoring 
systems  to  include  a  PAMS  network 
design  and  establish  monitoring  sites. 
The  State's  SIP  revision  satisfies  40  CFR 
58.20(f)  PAMS  requirements. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 


Management  dated  January  14. 1994 
submitting  an  amendment  to  the  Rhode 
Island  State  Implementaticm  Plan. 

(B)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management  dated  June  14. 1994 
submitting  an  amendment  to  the  Rhode 
Island  State  Implementation  Plan. 

(C)  Section  \al  of  the  Rhode  Island 
State  Implementation  Plan,  Ambient  Air 
Quality  Monitoring. 

4.  Section  52.2070  is  amended  by 
adding  paragraph  (c)(47)  to  read  as 
follows: 

152.2070    MentHlcalicnofplan. 

(c)*  •  • 

(47)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Rhode  Island  Department  of 
Enviroimiental  Management  on  March 
15, 1994. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management  dated  March  15. 1994 
submitting  revisions  to  the  Rhode  Island 
State  Implementation  Plan. 

(B)  The  following  portions  of  the 
Rules  Governing  the  Control  of  Air 
Pollution  for  the  State  of  Rhode  Island, 
with  the  exception  of  Section  31.2.2, 
effective  90  days  after  the  date  that  EPA 
notifies  Rhode  Island  that  the  State  has 
failed  to  achieve  a  15%  reduction  of 


VOC  emissiaD  frtun  the  1990  emissioD 
levels,  in  accordance  with  the 
contingency  measure  provisians  of  the 
Rhode  Island  SIP.  (except  ftv  Secticm 
31.5.2.  vdiidi  requires  records  of 
amount  of  product  sold,  beginning  July, 
1994.):  Air  Pollution  Control  Regulation 
No.  31,  Control  of  Volatile  Organic 
Compounds  from  Conunerdal  and 
Consumer  Products. 

(C)  The  following  portions  of  the 
Rides  Governing  the  Control  of  Air 
Pollution  for  the  State  of  Rhode  Island, 
with  the  exception  of  Section  33.2.2. 
effective  90  days  after  the  date  that  EPA 
notifies  Rhode  Island  the  State  has 
failed  to  achieve  a  15%  reduction  of 
VOC  emission  from  the  1990  emissian 
levels,  in  accordance  with  the 
contingency  measure  provisions.of  the 
Rhode  Island  SIP,  (except  for  Section 
33.5.2.  which  requires  records  of 
amount  of  product  sold,  beginning  July, 
1994.):  Air  Pollution  Control  Regulation 
No.  33,  Control  of  Volatile  Organic 
Compounds  from  Architectural  and 
Industrial  Maintenance  Coatings. 

5.  In  §  52.2081  Table  52.2081  is 
amended  by  adding  new  citations  for  31 
and  33  in  numerical  order  to  read  as 
follows:  §  52.2081-^PA— approved 
Rhode  Island  state  regulations. 


Table  52.2081— EPA-Approved  Rules  and  Regulatwns 


stale  cita- 
tion 


Tide/subiect 


adopted  by 
Stale 


Date  anxoved  by 


FR  citation 


52.2070        Convnents/Unapproved  seo- 


No.  31  ......    Consumer  and  Maich  11. 1994 October  30. 1996       [Insert  FR  dtabon      c  (47) 

Commercial  from  pul 

Products.  date]. 


VOC  control  reo.  sutynitled 
as  pert  of  State's  Contirv 
gerwy  Plan.  Section  31.2.2 
not  approved. 


No.  33 Architectural  and        March  11, 1994 

Industrie  Ktaime- 
nance  Coatings. 


October  30,  1996 


[Insert  FR  citation       c  (47) 
from  put)lication 
date). 


VOC  control  reg.  submitted 
as  part  of  Stale's  Contirv 
gency  Plan  Section  33.2.2 
not  appros^ed. 


[FR  Doc.  96-27602  Filed  10-29-96;  8:45  am] 
BSIMQ  OOOC  SSSS-SOSI-P 

40  CFR  Parts  52  and  81 

fTN  152-1-0703;  FRL-6636-2] 

Approval  and  Promulgalion  of 
Imptomantation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Stats  of  Tsnnsssss 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  On  November  14, 1994,  the 
State  of  Teimessee,  through  the 
Tennessee  Department  of  Environment 
and  Conservation  (TDEC),  submitted  a 
maintenance  plan  and  a  request  to 
redesignate  the  Middle  Tennessee 
(Nashville]  area  from  moderate 
nonattaiimient  to  attainment  for  ozone 
(Oa).  SubsequenUy  on  August  9. 1995, 
and  January  19, 1996,  the  State 
submitted  supplementary  information 
which  included  revised  contingency 
measures  and  emission  projections.  The 
Nashville  O3  nonattainment  area 
consists  of  Davidson,  Rutherford, 


Simmer,  Williamson,  and  Wilson 
Counties.  Under  the  Clean  Air  Act 
(CAA),  designations  can  be  changed  if 
sufficient  data  are  available  to  warrant 
such  changes.  On  Jime  24, 1996,  EPA 
published  a  docimient  proposing 
approval  of  the  maintenance  plan  and 
redesignation  request.  EPA  received  a 
number  of  comments  regarding  the 
proposed  rule.  Those  comments  and  the 
re^>onse  thereto  are  summarized  in  the 
supplementary  information  that  follows. 
In  this  action,  EPA  is  approving  the 
State  of  Tennessee's  submittal  because  it 
meets  the  maintenance  plan  and 
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redesignation  requirements.  The 
approved  maintenance  plan  will 
become  a  federally  enforceable  part  of 
Tennessee's  State  Implementation  Plan 
(SIP)  for  the  Nashville  area.  EPA  is  also 
approving  the  State  of  Tennessee's  1990 
baseline  emissions  inventory  and  1994 
base  year  emissions  inventory  because 
both  meet  EPA's  requirements  regarding 
the  approval  of  baseline  emission 
inventories. 

EFFECTIVE  DATE:  This  &nal  rule  is 
effective  October  30. 1996. 
ADDRESSES:  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch.  100 
Alabama  Street  SW,  Atlanta.  Georgia 
30303. 

Tennessee  [Department  of  Environment 
and  Conservation,  9th  Floor,  L  &  C 
Annex.  401  Chiuch  Street,  Nashville. 
Tennessee  37243-1531. 

Bureau  of  Environmental  Health 
Services,  Metropolitan  Health 
Department,  311 — 23rd  Avenue.  North. 
Nashville,  Tennessee  37203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  M.  Scofield,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air. 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency.  100  Alabama  Street 
SW.  Atlanta.  Georgia  30303.  The 
telephone  number  is  404/562-9034. 
Reference  file  TN-152-1-9703. 
SUPPLEMENTARY  INFORMATION:  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
(Pub.  L.  101-549.  104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1)(C),  EPA 
designated  the  Nashville  area  as 
nonattainment  by  operation  of  law  with 
respect  to  O3  because  the  area  was 
designated  nonattainment  immediately 
before  November  15, 1990.  The  area  was 
classified  as  moderate. 

The  moderate  nonattainment  area 
more  recently  has  ambient  monitoring 
data  that  show  no  violations  of  the  O3 
National  Ambient  Air  Quality  Standard 
(NAAQS).  during  the  period  from  1992 
through  1995.  Therefore,  in  an  effort  to 
comply  with  the  CAA  and  to  ensure 
continued  attainment  of  the  NAAQS,  on 
November  14.  1994,  the  State  of 


Tennessee  submitted  an  Oa  maintanance 
plan  and  requested  redesignation  of  the 
area  to  attainment  with  respect  to  the  Oj 
NAAQS.  On  March  13. 1995,  Ragion  4 
determined  that  the  information 
received  from  the  State  constituted  a 
complete  redesignation  request  under 
the  general  completeness  criteria  of  40 
CFR  f>art  51.  appendix  V,  sections  2.1 
and  2.2.  Subsequently,  on  August  9, 
1995.  and  January  19. 1996,  the  State 
submitted  supplementary  information 
which  included  revised  contingency 
measures  and  emission  projections. 

The  Tennessee  redesignation  request 
for  the  Nashville  moderate  CH 
nonattainment  area  meets  the  five 
reauirements  of  section  107(d)(3)(E)  for 
redesignation  to  attainment,  llie 
following  is  a  brief  description  of  how 
the  State  of  Tennessee  has  fulfilled  each 
of  these  requirements.  Because  the 
maintenance  plan  is  a  critical  element  of 
the  redesignation  request.  EPA  will 
discuss  its  evaluation  of  the 
maintenance  plan  under  its  analysis  of 
the  redesignation  request. 

1.  The  Area  Must  Have  Attained  the  0^ 
NAAQS 

The  State  of  Tennessee's  request  is 
based  on  an  analysis  of  quality  assured 
ambient  air  quality  monitoring  data, 
which  is  relevant  to  the  maintenance 
plan  and  to  the  redesignation  request. 
Most  recent  ambient  air  quality 
monitoring  data  bom  calendar  year 
1992  to  date  in  1996  demonstrates 
attainment  of  the  standard.  The  State  of 
Tennessee  has  committed  to  continue 
monitoring  the  moderate  nonattainment 
area  in  accordance  with  40  CFR  part  58. 
Therefore,  the  State  has  met  this 
requirement.  For  detailed  information 
refer  to  the  proposal  docimient 
published  June  24.  1996  (61  PR  32386). 

2.  The  Area  Has  Met  All  Applicable 
Requirements  Under  Section  110  and 
Part  D  of  the  CAA 

EPA  has  reviewed  the  Tennessee  SIP 
and  ensures  that  it  contains  all  measures 
due  under  the  amended  CAA  prior  to  or 
at  the  time  the  State  of  Tennessee 
submitted  its  redesignation  request.  For 
detailed  information  regarding 
applicable  requirements,  refer  to  the 
proposal  dociunent. 

EPA  has  determined  that  the  section 
172(c)(2)  reasonable  further  progress 
(RFP)  requirement  (with  parallel 
requirements  for  a  moderate  ozone 
nonattainment  area  under  subpart  2  of 
part  D,  due  November  15, 1993)  was  not 
applicable  as  the  State  of  Tennessee 
submitted  this  redesignation  request  on 
November  14, 1994,  which 
demonstrated  that  the  Nashville  area 
was  monitoring  attainment  of  the  O3 


standard.  EPA  determined  on  June  22. 

1995,  effective  August  7,  1995,  that  the 
Nashville  area  had  attained  the  O3 
standard  and  that  RFP  and  15  percent 
plan  requirements  do  not  apply  to  the 
area  for  so  long  as  the  area  does  not 
monitor  any  violations  of  the  Oa 
standard. 

A.  Section  182(aXl)— Emissions 
Inventory 

Tennessee  has  met  this  requirement. 
This  docimient  gives  final  approval  of 
the  1990  baseline  emissions  inventory. 
For  detailed  information  regarding  this 
requirement,  refer  to  the  proposal 
document. 

B.  Section  182(a)(2),  182(b)(2)— 
Reasonably  Available  Control 
Technology  (RACT) 

As  stated  in  the  proposal  document, 
Tennessee  had  met  all  RACT 
requirements  except  for  those  in  section 
182(b)(2),  RACT  Catch-ups.  Tennessee 
submitted  SIP  revisions  to  correct 
deficiencies  in  the  VOC  regulations  to 
EPA  on  February  21, 1995,  February  8. 

1996,  February  23,  1996,  April  22,  1996, 
and  April  25, 1996.  The  approval  of 
these  SIP  revisions  was  published  in  the 
Federal  Register  on  July  18, 1996  (61  FR 
37387),  and  was  effective  September  16, 
1996.  For  detailed  information  regarding 
this  requirement,  refer  to  the  proposal 
document. 

C.  Section  182(a)(3)— Emissions 
Statements 

Revisions  to  Tennessee's  emissions 
statements  were  included  in  the 
submittals  addressing  the  RACT  Catch- 
ups. The  approval  of  these  SIP  revisions 
was  published  in  the  Federal  Register 
on  July  18,  1996  (61  FR  37387),  and  was 
effective  September  16,  1996.  For 
detailed  information  regarding  this 
requirement,  refer  to  the  proposal 
document. 

D.  Section  182(b)(1)— 15%  Progress 
Plans 

The  State  of  Tennessee  submitted  this 
redesignation  request  on  November  14, 
1994,  which  demonstrated  that  the 
NashviUe  area  was  monitoring 
attainment  of  the  Oa  standard.  EPA 
determined  on  June  22,  1995,  effective 
August  7, 1995,  that  the  Nashville  area 
had  attained  the  O3  standard  and  that 
RFP  and  15  percent  plan  requirements 
do  not  apply  to  the  area  for  so  long  as 
the  area  does  not  monitor  any  violations 
of  the  O3  standard.  I^or  detailed 
information  regarding  this  requirement, 
refer  to  the  proposal  document. 
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E.  Section  ia2(b)(l}— New  Source 
Review  (NSR) 

Tennessee  has  a  fully  approved  NSR 
program  for  moderate  O3  nonattainment 
areas. 

Tennessee  submitted  revisions  to  its 
prevention  of  significant  deterioration 
(PSD)  rule  on  September  1, 1993,  and 
June  10, 1996.  The  approval  of  these  SIP 
revisions  was  published  in  the  Federal 
Register  on  July  29, 1996  (61  FR  39332), 
and  was  effective  September  12, 1996. 
For  detailed  information  regarding  this 
requirement,  refer  to  the  proposal 
document. 

F.  Section  182(b)(3)— Stage  11 

On  January  24, 1994,  EPA 
promulgated  the  on  board  vapor 
recovery  (OBVR)  rule,  and  section 
202(a)(6)  of  the  CAA  provides  that  once 
the  rule  is  promulgated,  moderate  areas 
are  no  longer  required  to  implement 
Stage  n.  Thus,  the  Stage  II  vapor 
recovery  requirement  of  section 
182(b)(3)  is  no  longer  an  applicable 
requirement.  However,  Tennessee 
submitted  Stage  II  vapor  recovery  rules 
to  EPA  which  were  approved  on 
February  9, 1995  (60  FR  7713),  with  an 
effective  date  of  April  10, 1995.  For 
detailed  information  regarding  this 
requirement,  refer  to  the  proposal 
doctunent. 

G.  Section  182(b)(4)— Motor  Vehicle 
Inspection  and  Maintenance  (I/M) 

The  CAA  required  all  moderate  and 
above  areas  to  revise  the  SIP  to  include 
provisions  necessary  to  provide  for  a 
vehicle  inspection  and  maintenance  (1/ 
M)  program.  The  State  has  the  required 
legal  authority  for  I/M,  and  EPA 
approved  the  program  on  July  28, 1995 
(60  FR  38694),  vtrith  an  effective  date  of 
September  26, 1995.  For  detailed 
infcHination  regarding  this  requirement, 
refer  to  the  proposal  document. 


H.  Section  182(f)— Oxides  of  Nitrogen 
(NOx)  Requirements 

Tennessee  sulnnitted  a  request  for  an 
exemption  fitnn  the  182(f)  reqiiirements 
on  March  21. 1995.  In  addition,  NOx 
reductions  were  obtained  frtmi  two 
sources  prior  to  the  Nashville  area 
attaining  the  O3  standard.  The  State 
submitted  these  permits  for  approval  on 
May  31, 1996.  The  approval  of  these  SIP 
revisions  was  published  in  the  Federal 
Register  and  will  be  effective  prior  to 
the  effiactive  date  of  this  action.  For 
detailed  information  regarding  this 
requirement,  refer  to  the  proposal 
document. 

3.  The  Area  Has  a  FuUy  Approved  SIP 
Under  Section  110(k)  of  the  CAA 

Based  on  the  approval  of  provisions 
under  the  pre-amended  CAA  and  EPA's 
prior  approval  of  SIP  revisions  imder 
the  amended  CAA,  EPA  has  determined 
that  Tennessee  has  a  fully  approved  O3 
SIP  under  section  110(k). 

4.  The  Air  Quality  Improvement  Must 
Be  Permanent  and  Enforceable 

Several  control  measures  have  come 
into  place  since  the  Nashville 
nonattainment  area  violated  the  O3 
NAAQS.  Of  these  control  measures,  the 
reduction  of  fuel  volatility  to  9.5  psi  in 
1989,  and  finally  to  7.8  psi  beginning 
with  the  summer  of  1992.  as  measured 
by  the  Reid  Vapor  Pressure  (RVP),  and 
fleet  turnover  due  to  the  Federal  Motor 
Vehicle  Control  Program  (FMVCP) 
produced  the  most  significant  decreases 
in  VOC  emissions.  The  reduction  in 
VOC  emissions  due  to  the  mobile  source 
regulations  bom  1990  to  1994  was  27.14 
tons  per  day  (28.6%).  The  VOC 
emissions  in  the  base  year  are  not 
artificially  low  due  to  local  economic 
downturn. 

5.  FuUy  Approved  Maintenance  Plan 
Under  Section  175 A 

Section  175  A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 

Summary  of  VOC  Emissions 

[Tons  per  day] 


areas  seeking  redesignation  bom 
nonattainment  to  attainment  The  plan 
must  demonstrate  continued  attaiiunent 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment  Eight  years 
after  the  redesignation,  the  State  must 
submit  a  revised  maintenance  plan 
which  dranonstrates  attainment  for  the 
ten  yean  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schediUe 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems. 

In  this  document,  EPA  is  approving 
the  State  of  Tennessee's  maintenance 
plan  for  the  Nashville  nonattainment 
area  because  EPA  finds  that  Tennessee's 
submittal  meets  the  requirements  of 
section  175A. 

A.  Emissions  Inventory — Base  Year 
Inventory 

On  November  15. 1993,  the  State  of 
Tennessee  submitted  comprehensive 
inventories  of  VOC,  NOx,  and  CO 
emissions  from  the  Nashville  area.  The 
inventories  include  biogenic,  area, 
stationary,  and  mobile  sources  for  1990. 

The  State  submittal  contains  the 
detailed  inventory  data  and  siunmaries 
by  coimty  and  source  category.  Finally, 
this  inventory  was  prepared  in 
accordance  with  EPA  gxiidance. 
However,  Tennessee  had  not  attained 
the  O3  standard  diuing  1990.  Therefore, 
1994  will  be  used  as  the  base  year  for 
this  redesignation.  This  doamient 
approves  the  1990  baseline  inventory 
and  the  1994  base  year  inventory  for  the 
Nashville  area.  A  summary  of  the  1990 
baseline  inventories  as  well  as  the  1994 
base  year  and  projected  maintenance 
year  inventories  is  included  in  this 
document. 


1990 

1994 

1996 

1999 

Ai(U 

2006 

Point „ 

Area _ » — 

NrwRoad 

45.87 
67.67 
27.83 
94.77 

41.48 
50.46 
28.74 
67.63 

38.34 
43.91 
29.09 
56.27 

40.98 
46.11 
29.39 
53.43 

43.60 
48.31 
29.68 
52.90 

47.08 
51.24 
30.08 

53.17 

ToW  „ _....- 

263.14 

188.31 

167.61 

169.91 

174.49 

181.57 

55906  Fedaral  Eogiiter  /  Vol.  61.  No.  211  /  Wednesday.  October  30.  1996  /  Rules  and  Regulations 


Summary  OF  NOx  Emissions 

fTonspwdini 


1990 

1904 

1996 

1999 

2002 

2006 

PoM  .....................M. .._M...« «.». 

ATM 

Non-«oad 

111.79 
15.12 
29.24 

111.34 

124  J6 
UJS6 
30.19 

120.53 

73.45 

15.03 

30.67 

102^ 

7&99 
15.78 
31.44 
98.79 

84.50 
16.54 

96.25 

94.25 
1754 
33.22 
96.60 

ToW 

267.49 

29024 

221.36 

225.00 

229.31 

241.61 

Summary  OF  CO  Emissions 

[Tons  per  dayl 


1990 

1904 

1906 

1999 

2002 

2006 

PoW _ 

AfB«„ 

Noiv«o«l _. 

MotlHs » _ 

20.43 

36.94 

188.68 

720.68 

21.54 

11.76 

194.80 

614.24 

22.12 

16J7 

197.93 

458.63 

23.13 

17.48 

202J6 

413.06 

24.13 

18.00 

207.78 

401 J1 

2S.43 

18.68 

214.35 

407.97 

Total  

966.74 

842.33 

686.66 

666.56 

651.22 

666.43 

B.  Demonstration  of  Maintenance — 
Projected  Inventories 

Total  VOC  and  NOx  emiasiona  wero 
projected  firom  1990  out  to  2006,  with 
interim  years  of  1904,  1996. 1990,  and 
2002.  These  projected  inventories  were 
prepared  in  accordance  with  EPA 
guidance.  The  projections  show  that 
VOC  and  NOx  emissions  are  not 
expected  to  exceed  the  level  of  the  base 
year  inventory  during  this  time  period. 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  Os 
NAAQS  in  the  Nashville  area  depends, 
in  part,  on  the  State's  efforts  toward 
tracking  indicators  of  continued 
attaiiunent  during  the  maintenance 
period.  The  State  has  also  committed  to 
complete  periodic  inventories  of  VOC 
and  NOx  emissions  every  five  years. 
The  contingency  plan  for  the  Nashville 
area  is  triggered  by  three  indicators;  a 
violation  of  the  Ch  NAAQS.  the 
monitored  ambient  levels  of  O)  exceed 
0.12  parts  per  million  (ppm)  more  than 
once  in  any  year  at  any  site  in  the 
nonattainment  area,  or  the  level  of  total 
VOC  or  NOx  emissions  has  increased 
above  the  attaiiunent  level  in  1994  by 
ten  percent  or  more. 

D.  Contingency  Plan 

The  level  of  VOC  and  NOx  emissions 
in  the  Nashville  area  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  Ch  NAAQS  in  the 
future.  Despite  the  State's  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS,  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 
the  NAAQS.  Therefore,  Teiitiessee  has 
provided  contingency  measures  with  a 
schedule  for  implementation  in  the 


event  of  a  hiture  Os  air  quality  problem. 
In  the  case  of  a  violation  of  this  Oy 
NAAQS,  the  plan  contains  a 
contingency  to  implement  additional 
control  measures  such  as  lower  Raid 
Vapor  Pressure  for  gasoline,  lowering 
the  threshold  of  applicability  for  major 
stationary  VOC  and  NOx  sources  from 
100  tons  pm  year  (tpy)  to  50  tpy,  and 
application  of  RACT  on  sources  covered 
by  new  CTG  categories.  Any  additional 
measiues  taken  bv  Teimessee  will  be 
implemented  within  18  months  of  the 
trigger  date.  A  complete  description  of 
these  cbntingency  measures  and  their 
triggers  can  be  fbimd  in  the  State's 
submittal  EPA  finds  that  the 
contingency  measiues  provided  in  the 
State  submittal  meet  the  requirements  of 
section  1 75A(d)  of  the  CAA. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  State  of  Tennessee  has 
agreed  to  submit  a  revised  maintenance 
SIP  eight  years  after  the  area  is 
redesignated  to  attainment.  Such 
revised  SIP  will  provide  for 
maintenance  for  an  additional  ten  years. 

On  June  24, 1996,  EPA  published  a 
document  proposing  approval  of  the 
maintenance  plan  and  redesignation 
request  (61  FR  32386).  EPA  received  a 
number  of  comments  regarding  the 
proposed  rule.  Those  comments  and  the 
response  thereto  are  siunmarized  below. 

Comment  il — The  commenter 
disagreed  that  the  State  had  met  all  of 
the  requirements  in  section 
107(d)(3)(E)(U)  and  requested  that  all  of 
the  SIP  requirements  in  section 
107(d)(3)(E)(ii)  be  approved  prior  to  the 
comment  period  on  tne  redesignation. 


Response— Section  107(d)(3)(E) 
stipulates  that  a  redesignation  of  a 
nonattainment  area  to  attainment  may 
not  be  promulgated  imless  conditions  (i) 
through  (v)  have  been  met.  In  the 
proposed  rule  published  on  June  24. 
1996  (61  FR  32386),  EPA  did  not 
promulgate  the  redesignation  to 
attainment.  The  proposed  rule  clearly 
specifies  that  EPA  will  not  take  final 
«:tion  on  the  redesignation  \mtil  the 
Texmesaee  SIP  has  been  fiilly  approved. 
Each  of  the  actions  approving  the 
varioiis  SIP  revisions  have  their  own 
comment  period  during  which  the 
public  may  review  and  comment  on 
those  specific  actions.  As  of  this  action, 
the  State  has  submitted  all  of  the 
requirements  in  section  107(d)(3)(E)(ii) 
and  the  EPA  has  approved  each 
requirement. 

Comment  92 — ^The  conunenter 
requested  that  EPA  provide  the  legal 
basis  for  the  interpretation  that  only 
those  requirements  which  came  due 
prior  to  the  State's  request  for 
redesignation  must  be  met  in  order  for 
the  redesignation  to  be  approved. 

Response — Under  the  criterion 
contained  in  section  107(d)(3)(E)(ii),  an 
area  seeking  redesignation  must  have  a 
SIP  that  has  been  fully  approved  by  the 
Administrator.  EPA  bias  interpreted  this 
requirement  to  mean  that  there  has  been 
satisfactory  completion  of  the  Act's  then 
current  requirements  at  the  time  of  the 
redesignation  submittal.  This 
interpretation  is  discussed  in  a 
memorandum  dated  September  17, 1993 
from  Michael  H.  Shapiro,  Acting 
Assistant  Administrator  for  Air  and 
Radiation,  entitled  State 
Implementation  Plan  (SIP) 
Raquiiements  for  Areas  Submitting 
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Rsquflsts  far  Radasignatian  to 
Attainment  of  the  Ozone  and  Carbon 
Moooxide  (CO)  Naticmal  Ambient  Air 
C^iality  Standards  (NAAQS)  on  or  after 
November  15, 1002. 

In  particular,  bafaro  EPA  can  act 
fsvo^ly  upon  any  St^e  redesignation 
request,  the  State  must  adopt  statutorily- 
muidatod  control  programs  of  Section 
110  and  Part  D  that  wrere  due  prior  to 
the  time  of  the  redesignatian  request 
This  interpretation  makes  clear  what 
requirements  a  State  must  meet  at  the 
tiine  of  its  redesignatimi  submittal,  and 
avoids  Uie  necessity  of  States 
continually  resubmitting  their  request  as 
more  SIP  requirements  come  due.  In 
certain  instances  where  a  mandated 
requirement  has  come  due.  but  has  not 
yet  been  api»oved  into  the  SIP,  the  State 
may  submit  the  missing  plan  for 
approval  with  the  redesignation  request, 
and  EPA  must  approve  the  plan 
submitted  before  it  can  act  on  the 
redesignation  request  This 
drcumrtance  includes  submittal  of  a 
NOx  waivwmirsuant  to  Section  182(f) 
of  the  Act  This  issue  is  discussed  in 
Sectkm  D:  Policy  Summary,  and  Section 
IV:  Coordination  of  SIP  Sulnnittals  and 
Redesignation  Request  in  the  above- 
dted  mem(»andum. 

Comment  #3— The  commenter  stated 
that  EPA  does  not  have  the  discretion  to 
oonditionally  approve  the  redesignation, 
that  oonditianal  approval  would  not 
only  be  a  misinterpretation  of  the  use  of 
conditional  approvals,  but  also  a 
violation  of  the  Administrative 
Procedures  Act 

Aesponse— In  the  proposed  rule 
published  on  June  24, 1996  (61  FR 
32386),  EPA  did  not  conditionally 
approve  any  elements  of  the 
reosdgnation.  The  EPA  proposed  to 
approve  the  redesignation  with  no 
conditions  specified.  The  dociunent  did 
state  that  final  action  would  not  be 
taken  prior  to  final  SIP  approval. 
However,  that  does  not  constitute 
conditional  approval.  There  will  be  no 
outstanding  approvals  at  the  time  of 
final  action. 

Comment  #4 — ^The  commenter 
requested  that  EPA  extend  the  comment 
period  until  final  approval  of  all  of  the 
requirements  on  which  approval  of  the 
redesignation  is  contingent,  or  issue 
another  public  notice  once  the  SIP  is 
complete. 

Response — ^As  stated  above,  each  of 
the  acticms  approving  the  various  SIP 
revisions  (on  which  approval  of  the 
redesignation  is  contingent)  have  their 
own  comment  period  during  which  the 
public  may  review  and  commrait  on 
those  spetdfic  actions.  EPA  believes  that 
the  30  day  comment  period  for  the 
proposed  rule  satisfies  the  requirements 


of  the  AdministratiyB  Prooeduies  Act  (S 
U.S.CA.  §  553)  and  has  provided  the 
puUic  adequate  time  in  vdiidi  to  make 
comments.  EPA  denies  the  request  to 
extend  the  comment  period  and  denies 
the  request  to  instttute  aaecond 
oomment  period  on  this  acdon. 

Comment  f5— llie  conunenter 
requested  that  more  detail  be  provided 
on  the  contingency  plan,  and  that  the 
plan  was  brief  and  vague. 

Response — Some  detail  has  been 
added  to  EPA's  discusrion  of  its 
evaluation  of  the  measures  in 
Tennessee's  contingBncy  plan;  however, 
only  EPA's  evaluation  of  the  plan  is 
included  in  this  Federal  Register  notice. 
The  contingency  plan  may  be  found  in 
its  entirety  in  the  msintenanoe  plan 
submitted  by  the  State. 

Coounent  §6— The  commenter  stated 
that  it  is  premature  to  ask  the  public  to 
conunent  on  the  redesignation  when  the 
NOx  exemption  is  being  considered. 
Also,  the  commenter  opposed  EPA's 
redesignation  sinoe  it  is  contingent  on 
approval  of  a  NOx  exemption  which 
Mras  done  throu^  direct  final 
procedures  for  nonoontroversial  actions. 
The  commenter  asserted  that  since  other 
actions  similar  to  the  Tennessee  NOx 
exemption  had  raised  extensive  public 
comment,  the  TN  action  was 
inappropriate. 

Response— EPA  believes  that  while 
the  actions  such  as  the  NOx  exemption 
are  related  to  the  redesignation,  these 
actions  may  proceed  concurrently  with 
the  redesignation.  as  long  as  action  aa 
all  of  the  SIP  revisions  on  which 
approval  of  the  redesignation  is 
contingent  are  effective  prior  to  or 
concurrent  with  the  effective  date  of  the 
redesignation.  EPA  does  not  agree  that 
all  NOx  exemptions  are  controversial 
because  adverse  comments  vrere  raised 
regarding  similar  individual  NOx 
exemptions.  In  fact,  despite  sdverse 
comments,  a  numbn  of  NOx 
exemptions  have  been  granted  and  are 
in  place  as  of  this  writing. 

Comment  #7— The  comments  stated 
that,  through  inconsistent  EPA  policy, 
upwind  states  have  been  allowed  to 
redesignate  areas  and  obtain  exemptions 
from  NOx  and  VOC  programs  required 
by  the  CAA  without  regard  to  the  efiiacts 
of  these  actions  on  downwind  areas. 

Response— Section  107(d)(3)(E)  does 
not  require  a  submission  of  a 
redesignation  by  a  state  to  address  the 
effects  of  that  action  and  related  NOx 
and  VOC  programs  on  "downwind" 
areas.  Moreover,  EPA  does  not  believe 
that  allowing  a  NOx  exemption  in  the 
Nashville  area  will  affect  attainment  or 
maintenance  of  the  ambimt  standard  for 
ozone  in  other  states. 


Coauneirt  #9— The  commentar  stated 
that  EPA's  "ckan  data"  oolicy  fdk  in 
that  it  does  not  addrsas  me  lang  rsngs 
transport  of  ocone.  Also  stated  is  thtf 
sinoe  several  other  oeooe  areas  wets 
redesignated  and  subsequently  vioUted 
the  ozone  NAAQS.  the  mainlonanoa 
plans  for  these  areas  do  not  contain 
adequate  control  programs  and 
contingency  measures,  and  that 
additional  programs  will  be  needed  in 
Nashville  as  well 

Response— A»  Ststad  above,  section 
107(d)(3)(E)  does  not  require  a 
submission  of  a  rsdesipiatian  by  a  state 
to  address  die  long  range  transport  of 
ozone,  and  EPA  does  not  believe  that 
this  redesignation  wiU  affect  long  range 
ozcme  transport  The  Nashville  area  has 
ambient  mcmittmng  data  that  show  no 
violations  of  the  ozcme  standard  during 
the  period  from  1992  to  date  in  1006. 
EPA  has  determined  that  the 
maintenance  plan  and  contingency 
measures  for  the  Nashville  area  are 
adequate. 

Comment  #9— The  commenter  stated 
that,  since  the  NOx  exemption  was 
submitted  after  the  request  for 
redesignation.  TN  shmild  have  already 
had  a  NOx  RACT  program  in  place  at 
the  time  of  the  request  for  redesignation, 
and  that  a  15%  rate  of  progress  plan 
should  have  been  submitted  after  the 
initial  submission  was  found 
incomplete.  Finally,  the  commenter 
stated  that  the  redesignation  and  NOx 
exemption  shoidd  not  be  granted  and 
urged  EPA  to  reverse  the  notices  on 
these  actions. 

Response— Tennessee  had  existing 
NOx  controls  in  effect  during  the 
attainment  period,  prior  to  the  request 
for  redesignation.  Q'A  subsequently 
determined  that  the  Nashville  area  had 
attained  the  standard  (60  FR  32466,  June 
22, 1095),  thoefore  additional  NOx 
controls  were  not  needed  to  attain  the 
ozone  standard.  In  addition,  EPA 
determined  that  RFP  and  15%  plan 
requirements  do  not  apply  to  the  area 
for  so  long  as  the  area  does  not  monitor 
any  violations  of  the  ozone  standard  If 
an  area  has  in  feet  attained  the  standard, 
the  stated  purpose  of  the  RFP 
reqiiirement  will  have  already  been 
fulfilled  and  EPA  does  not  believe  that 
the  area  need  submit  revisions 
providing  for  the  further  emission 
reductions  described  in  the  RFP 
provisions  of  section  182(b)(1).  The 
State  submitted  the  redesignation  on 
November  14, 1994,  and  EPA 
determined  the  submittal  complete  in  a 
letter  dated  March  13, 1095.  Due  to  the 
reasons  stated  above,  EPA  believes  the 
actions  regarding  the  redesignatian  and 
NOx  exemption  are  warranted. 
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Comment  ilO — ^The  commentar 
requested  that  EPA  deny  the 
radasignatioB  request  until  more 
infonnation  is  available,  including  the 
results  of  the  Southern  Oxidant  Study, 
since  the  area  came  close  to  having  an 
exceedanca  last  summer  and  the 
standard  may  be  violated  by  the  time 
the  designation  process  is  concluded. 
The  oommenter  also  asserted  that,  since 
there  is  scientific  consensus  that  the 
current  standard  is  not  stringent  enough 
to  protect  public  health,  and  EPA 
intends  to  propose  a  tighter  ozone  . 
standard,  the  area  should  not  be 
reclassified. 

Response — As  stated  in  the  response 
to  comment  8,  this  action  is  based  on 
ambient  monitoring  data  that  show  no 
violations  of  the  ozone  NAAQS  during 
the  period  from  1992  to  date  in  1906. 
Other  information,  such  as  results  of  the 
Southern  Oxidant  Study,  is  not  relevant 
to  the  ozone  redesignation.  Regardless 
of  occurrences  of  exoeedances  or  near- 
exceedances,  the  Nashville  area  has 
attained  the  ozone  standard.  As  of  this 
action,  the  ozone  standard  is  under 
review  as  to  adequacy  in  protecting 
public  health.  Since  the  standard  has 
not  been  revised,  only  attainjnent  of  the 
current  standard  has  been  evaluated  for 
this  redesignation. 

Comment  #1 1 — The  conunenter 
expressed  concern  that  redesignating 
the  area  would  send  the  wrong  message 
to  the  public,  which  would  be  to  assume 
that  the  problem  had  been  solved. 

Response — EPA  believes  that  the 
maintenance  plan  is  adequate  to 
maintain  the  ozone  standard  in  the 
Nashville  area,  and  redesignating  the 
area  to  attainment  is  appropriate  and 
accurately  reflects  the  status  of  air 
quality  concerning  the  current  ozone 
NAAQS  in  the  Nashville  area. 

Comment  912 — The  commenter 
disputed  the  inapplicability  of 
reasonable  further  progress  and  15% 
plan  requirements:  the  commenter 
stated  that  EPA's  determination  exceeds 
its  discretionary  regulatory  authority  to 
modify  specific  statutory  requirements. 

Response — EPA  does  not  believe  that 
this  determination  modifies  any  specific 
statutory  requirements.  The  purpose  of 
the  RFP  (including  15%  plan] 
requirement  is  to  ensure  attainment  of 
the  ozone  standard  by  the  attainment 
date  applicable  under  the  CAA.  If  an 
area  has  in  fact  attained  the  standard, 
the  stated  purpose  of  the  RFP 
requirement  will  have  already  been 
fulfilled,  thereby  meeting  the  statutory 
requirement,  and  EPA  does  not  believe 
that  the  area  need  submit  revisions 
providing  for  further  emissions 
reductions. 


Coounent  91  J— The  oommenter  had 
serious  reservations  as  to  the  adequacy 
of  EPA's  conclusion  that  the  TN  SIP 
satisfies  the  requirements  of  Section 
110(a)(2)  of  the  CAA.  given  the 
unresolved  status  of  the  revisions  on 
which  the  redesignation  is  contingent 
described  in  the  proposal.  The 
commenter  believes  a  more  thorough 
evaluation  of  the  SIP  by  EPA  is 
warranted  prior  to  any  further 
-consideration  of  the  redesionation. 

Response — ^As  stated  in  me  response 
to  cmnment  1,  section  107(d)(3)(E) 
stipulates  that  a  redesignation  of  a 
nonattaiiunent  Area  to  attainment  may 
not  be  promulgated  unless  conditions  (i) 
through  (v)  have  been  met;  in  the 
propiMed  nde,  the  redesignation  was 
not  promulgated.  As  of  this  final  action, 
the  State  has  met  all  of  the  requirements 
in  section  lQ7(d)(3)(E)(U).  EPA  beUeves. 
as  previously  stated,  that  the  State  has 
met  all  of  the  requirements  in  section 
107(d)(3)(E],  including  all  requirements 
applicable  to  the  area  under  section  110. 
The  evaluation  of  the  Tennessee  SIP  is 
described  in  detail  in  section  2  of  the 
supplementary  information  in  the 
proposed  rule. 

Comment  §14 — The  commenter  took 
exception  to  the  use  of  EPA's  diluted 
redesignation  guidance  (Seitz  memo. 
May  10, 1095).  They  further  state  that 
most  EPA  guidance  includes  procedural 
devices  facilitating  redesignation 
requests  by  suspmding  requirements  of 
SIP  revisions,  which  is  inconsistent 
with  section  107(D)(3)(E).  The 
commenter  also  asserts  that  EPA  cannot 
use  the  1995  Seitz  memorandum  to 
substitute  its  own  criteria  for 
redesignation  over  congressional 
instruction. 

Response — EPA  does  not  believe  that 
the  1995  Seitz  memorandum  is  being 
used  to  substitute  EPA's  own  criteria  for 
redesignation  over  congressional 
instruction.  The  memorandimi  sets  forth 
EPA  policy  to  sddress  whether  areas 
must  submit  SIP  revisions  concerning 
requirements  necessary  to  attain  the 
ozone  standard  once  an  area  has 
attained  the  standard.  As  stated  in  the 
response  to  comment  1 2,  if  an  area  has 
in  fact  attained  the  standard,  the  stated 
purpose  of  the  RFP  requirement  will 
have  already  been  fulfiUed,  thereby 
meeting  the  statutory  requirement,  and 
EPA  does  not  believe  that  the  area  need 
submit  revisions  providing  for  further 
emissions  reductions  as  long  as  the  area 
continues  to  meet  the  standard.  EPA 
does  not  believe  that  this  policy  is 
inconsistent  with  section  107(D)(3)(E). 

Comment  #15 — The  commenter  stated 
that  utilizing  the  1995  Seitz 
memorandum  to  render  inapplicable 
CAA  sections  172(c)(2)  and  182(b)(1) 


requirements  jeopardiaes  the  Nashville 
request  by  making  it  susceptible  to 
revocation  if  subjected  to  )udicial 
review. 

Response— EPA  has  not  utilized  the 
1995  Seitz  memorandum  to  render  CAA 
sections  172(c)(2)  and  182(b)(1) 
requirements  inapplicable;  the 
memorandum  determines  that  if  the 
purpose  of  a  requirement  has  already 
been  fidfilled.  the  statutory  requirement 
has  been  met,  and  the  area  need  not 
submit  further  SIP  revisions  regarding  a 
reouirement  that  has  been  fulfiUed. 

Comment  $16 — The  commenter  stated 
that  they  believe  that  it  is  in  the  best 
interests  of  the  Nashville  region  that 
EPA  stay  action  on  redesignation 
requests  for  ozone  nonattainment  areas 
in  the  states  participating  in  OTAG  until 
regional  ozone  precursor  emission 
strategies  are  proposed  and 
implemented,  and  th»same  should 
apply  to  NOx  waiven  in  the  OTAG 
domain. 

Response— Section  107(D)(3)(E)  does 
not  provide  for  incorporatii^  OTAG 
strategies  in  redesignations.  nor  does 
section  182(f)  for  NOx  exemptions.  EPA 
believes  the  Tennessee  request  has  met 
all  of  the  requirements  in  section 
107p)(3)(E)  and  is  approving  the 
redesignation  in  this  final  action. 

Final  Action 

In  this  final  action,  EPA  is  approving 
the  Nashville  O)  maintenance  plan, 
including  the  1990  baseline  inventory 
and  the  1994  base  year  inventory, 
because  it  meets  the  requirements  of 
section  175 A.  In  addition,  EPA  is 
redesignating  the  Nashville  area  to 
attainment  for  O^  because  the  State  of 
Tennessee  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation. 
EPA  believes  all  comments  received 
have  been  adequately  addressed  and  is 
therefore  proceeding  with  approval  of 
this  action. 

The  O3  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  O3  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  of 
Tennessee  to  delete,  alter,  or  rescind 
any  of  the  VOC  or  NOx  emission 
limitations  and  restrictions  contained  in 
the  approved  O3  SIP.  Changes  to  Oj  SIP 
regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  cannot  be  made 
unless  a  revised  plan  for  attainment  and 
maintenance  is  submitted  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  result  in  a  finding  of 
nonimplementation  (section  179(a)  of 
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the  CAA]  or  in  a  SIP  deficiency  call 
made  pursuant  to  sections  110(a)(2)(H) 
andllO(k)oftheCAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

Elan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  fiom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  Impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
Sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantitd  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Granting  the  ozone  redesignation 
makes  less  burdensome  the 
requirements  on  those  small  entities  in 
the  Nashville  area  that  are  regulated 
under  the  State's  ozone  control  plan. 
Accordingly,  the  Administrator  hereby 
certifies  that  this  action  wiU  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
\ocb1,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-efiiactive 
and  least  burdensome  ahernative  that 


achieves  the  objectives  of  the  rule  and 
is  consistmt  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  tmiqxiely 
Impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  imder  State  or  local  law, 
and  Imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fiom  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Btisiness  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  reftort  containing  this  rule 
and  other  required  Information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  30, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  efiiectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  Its  requirements.  (See  section 
307(b)(2].) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations, 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 


Dated:  October  11, 1996. 
Joha  H.  HanklMoii,  Jr.. 

Rofponal  Administrator. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Audunity:  42  U.S.C  7401-7671q. 
Subpart  RR— Tenr 


2.  Section  52.£220  is  amended  by 
adding  paragraph  (c)(144)  to  read  as 
follows: 

§52.2220    MentMcaOonofptan. 


(c)*  •  * 

(144)  The  maintenance  plan  and 
redesignation  request  for  the  Nashville 
Area  which  includes  Davidson, 
Rutherford,  Sumner,  Williamson,  and 
Wilson  Comities  submitted  by  the 
Tennessee  E>epartment  of  Environment 
and  Conservation  on  November  14, 
1994,  August  9,  1995,  and  January  19. 
1996,  as  part  of  the  Tennessee  SIP. 

(i)  Incorporation  by  reference. 

The  following  sections  of  the 
document  entiUed  Request  for 
Redesignation  of  the  Middle  Tennessee 
Non-attainment  Area  hxim  Moderate 
Non-attainment  to  Attainment  of  the 
National  Ambient  Air  Quality  Standard 
for  Ozone  and  the  Maintenance  Plan: 
2.0  Attainment  Demonstration;  3.0 
Maintenance  Demonstration;  4.0 
Contingency  Plan;  and  Appendix  4 
Summaries  of  Projected  Emissions  for 
VOC,  NOx,  and  CO  adopted  on  January 
10.  1996. 

(11)  Other  material.  None. 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authoritjr:  42.U.S.C  7401-7671q. 

Subpart  C— Section  107  Attainmant 
Status  Dasignations 

2.  In  §81.343,  the  "Tennessee-Ozone" 
table  is  amended  by  removing  the 
Nashville  area  and  its  entries  in  the  first 
alphabetical  list  and  by  adding  in 
alphabetical  order  entries  for  "Davidson 
County",  "Rutherford  Coimty", 
"Sumner  County",  "Williamson 
Coimty",  and  "Wilson  County"  to  the 
second  listing  of  counties;  and  by 
revising  the  entry  "Rest  of  State"  to  read 
"Statewide". 


§81.343    Teni 
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TENNESSEE-OZONE 

Deaignatod  araa 

DetignaHori 

TlMiWcalion 

Dato«                                 Type 

Data 

Type 

Statewide UndassitaM/At- 

tainmenL 

•  •  • 
OavklMn  County „..„ Oct  30, 1996. 

•  •  • 

RUhertoid  County  „ Oct  30, 1996. 

•  •  • 

Sunnar  County  .T. Oct  30. 1996. 

•  •  • 

WHtamaon  County Oct  30,  1996. 

•  •  • 

Wlaon  County Oct  30,  1996. 

•  •  • 


'  TTw  data  ia  Novernber  IS,  1990,  unleaa  otheonHae  noted. 


(FR  Doc.  96-27606  Filed  10-2ft-«e;  8:45  am] 
aauNQ  oooc  i 


40CFRPart70 
[AD-FRL-6642-1] 

Clean  Air  Act  Final  Interim  Approval  of 
Operating  Permita  Program;  Arizona; 
Direct  Hnai  Intarlm  Approval  of 
Operating  Permita  Program;  Pinal 
County  Air  Quality  Control  DIatrlct, 
ArizoTM 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  interim  approval;  direct 
final  interim  approval. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  the  State 
of  Arizona,  which  comprises  programs 
from  the  Arizona  Department  of 
Environmental  Quality  (ADEQ).  the 
Maricopa  County  Environmental 
Services  Department.  (Maricopa),  the 
Pima  County  Department  of 
Environmental  Quality  (Pima),  and  the 
Pinal  County  Air  Quality  Control 
District  (Pinal)  for  the  purpose  of 
complying  with  federal  requirements  for 
an  approvable  state  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
The  EPA  is  also  taking  direct  final 
action  to  promulgate  interim  approval  of 
specified  portions  of  the  Pinal  County 
(Operating  Permits  Program  submitted 
by  ADEQ  on  behalf  of  Pinal  County  on 
August  15,  1995.  These  specified 
portions  of  the  program  reflect  changes 
to  the  permitting  regulation  that  was 


part  of  Pinal's  original  program 
submittal. 

DATES:  The  final  interim  approval  of  the 
Arizona  program  is  effective  on 
November  29, 1996.  The  direct  final 
interim  approval  of  the  specified 
portions  of  the  Pinal  Coimty  program  as 
codified  in  paragraph  (d)(2)  of  the 
Arizona  endy  oiAppendix  A  to  part  70, 
is  effective  on  December  30, 1996  unless 
adverse  or  critical  comments  are 
received  by  November  29, 1996.  If  the 
effective  date  is  delayed,  a  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  State  and 
county  submittals  and  other  supporting 
inframation  used  in  developing  the  final 
interim  approval  and  direct  final 
interim  approval  are  available  for 
inspection  (docket  number  AZ-95-1- 
OPS)  during  normal  business  hours  at 
the  following  location:  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street.  San 
Francisco,  CA  94105. 
FOR  FURTHER  aiFORMATION  CONTACT: 
Regina  Spindler  (telephone  415-744- 
1251),  Mail  Code  A-5-2,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  Air  and  Toxics  Ehvision,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  Part  70 
require  that  states  develop  and  submit 


operating  permits  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  Part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  federal 
program.  On  July  1.  1996,  EPA 
promulgated  the  part  71  regulations  that 
govern  EPA's  implementation  of  a 
federal  operating  permits  program  in  a 
state  or  tribal  jiuisdiction.  See  61  FR 
34202.  On  July  31, 1996,  EPA  published 
a  notice  at  61  FR  39877  listing  those 
states  whose  part  70  op>erating  permits 
programs  had  not  been  approved  by 
EPA  and  where  a  part  71  federal 
operating  permit  program  was  therefore 
effective.  In  that  notice  EPA  stated  that 
part  71  is  effective  in  the  State  of 
Arizona.  The  EPA  also  stated  its  belief 
that  it  would  promulgate  interim 
approval  of  the  Arizona  part  70  program 
prior  to  the  deadline  for  sources  to 
submit  permit  applications  under  part 
71.  Today's  action  cancels  the 
applicability  of  a  part  71  federal 
operating  permits  program  in  Arizona  in 
those  areas  under  the  jurisdiction  of  the 
State  and  county  agencies.  The  part  71 
application  deadline  contained  in  the 
July  31, 1996  notice  is  noit  superseded 


Federal  Regiatar  /  Vol.  61,  No.  211  /  Wednesday.  October  30.  1996  /  Rules  and  Regulations   55911 


by  the  State  and  county  part  70 
application  deadlines. 

On  July  13, 1995,  EPA  published  a 
notice  of  proposed  rulemaking  (NPR)  in 
which  it  proposed  interim  approval  of 
the  operating  permits  program  for 
ADEQ,  Maricopa,  Pima,  and  Pinal.  See 
60  FR  36083.  The  NPR  identified  several 
deficiencies  in  the  State  and  coimty 
programs  and  proposed  that  the  Arizona 
agencies  make  specified  changes  to 
correct  those  deficiencies  as  a  condition 
of  full  approval.  The  EPA  received 
public  comment  on  the  proposal  and  is 
responding  to  most  of  those  comments 
in  this  dociunent  The  EPA  has 
addressed  all  of  the  comments  received 
on  the  proposal  in  a  separate  "Response 
to  Comments"  document  contained  in 
the  docket  at  the  Regional  Office.  After 
considering  the  comments.  EPA 
determined  that  some  of  the  changes 
proposed  in  the  NPR  are  not  necessary. 
In  tids  final  interim  approval.  EPA  has 
therefore  modified  the  list  of  changes 
("interim  approval  issues")  that  was  set 
forth  in  section  II.B.1.  of  the  NPR.  The 
public  comments  that  prompted  EPA  to 
modify  the  list  are  discussed  below  in 
n.B.  along  with  other  issues  raised 
during  the  public  comment  period.  In 
addition,  ADBQ,  on  behalf  of  Pinal 
Coimty,  has  submitted  a  revised 
operating  permits  program  for  Pinal. 
Some  of  the  revisions  to  the  list  of 
interim  approval  issues  for  Pinal  result 
firom  revisions  to  the  Pinal  program  that 
the-County  made  in  response  to  EPA's 
NPR.  These  revisions  to  the  Pinal 
program  are  also  discussed  in  section 
n.B.  of  this  rulemaking.  Revisions  to 
portions  of  the  Pinal  program  that  were 
not  addressed  by  EPA's  NPR  are 
discussed  in  m.A.  below.  The  EPA  is 
taking  direct  final  action  to  promulgate 
interim  approval  of  these  changes  to  the 
Pinal  operating  permits  program. 

The  EPA's  NPR  also  proposed 
approval,  under  section  112(1),  of  the 
State  and  coimty  programs  for  accepting 
delegation  of  section  112  standards  as 
promulgated.  The  EPA  received  public 
comment  on  this  proposed  action  for  the 
Pinal  Coimty  program  only,  as  is 
discussed  below  in  n.B. 

In  this  document  EPA  is  taking  final 
action  to  promulgate  interim  approval  of 
the  operating  permits  programs  for 
ADEQ,  Maricopa,  Pima,  and  PinaL  In 
this  document  EPA  is  also  taking  final 
action  to  approve,  under  section  112(1), 
these  agencies'  programs  for  accepting 
delegation  of  section  112  standards  as 
promulgated.  Finally,  EPA  is  taking 
direct  final  action  today  to  promulgate 
interim  approval  of  specific  changes  to 
the  Pinal  County  operating  permits 
program. 


n.  Final  Actkm  and  lnq>Ucatioiis 

A.  Analysis  of  State  Submission 

The  title  V  programs  for  ADEQ, 
Maricopa,  Pima,  and  Pinal  were 
submitted  by  ADEQ  on  November  IS, 
1993.  Additional  material  was 
submitted  by  ADEQ  on  March  14, 1994; 
May  17, 1994;  March  20, 1995;  and  May 
4, 1995.  Additional  information  was 
submitted  by  Maricopa  on  December  15, 
1993;  January  13, 1994;  March  9, 1994; 
and  Marcii  21, 1995.  Additional 
information  was  submitted  by  Pima  on 
December  15, 1993;  January  27, 1994; 
April  6, 1994;  and  April  8, 1994.  On 
Pinal's  behalf,  ADEQ  submitted  a 
revision  to  Pinal's  program  on  August 
16. 1994.  On  July  13, 1995,  EPA 
proposed  interim  approval  of  The 
Arizona  State  title  V  operating  permits 
program  in  accordance  with  §  70.4(d), 
on  Uie  basis  that  the  program 
"substantially  meets"  part  70 
requirements.  Additional  material 
submitted  by  the  State  and  coimty 
agencies  in  response  to  EPA's  NPR  is 
referenced  below  in  n.B.  in  the 
discussion  of  public  comments. 

The  analysis  of  the  State  submittal 
given  in  the  July  13, 1995  proposed 
action  is  supplemented  by  the 
discussion  of  public  comments  made  on 
the  NPR,  including  the  discussion  of  the 
additional  material  submitted  by  the 
State  and  county  agencies,  and  the 
resulting  changes  to  the  interim 
approvd  issues  list.  Otherwise,  the 
analysis  in  the  proposed  document 
remains  unchanged  and  will  not  be 
repeated  in  this  final  document  The 
program  deficiencies  identified  in  the 
proposed  document  have  been  modified 
as  (Uscussed  below  in  n.B.  The  program 
deficiencies  that  remain,  however,  must 
l>e  corrected  for  the  State  and  counties 
to  have  fully  approvable  programs. 
These  program  deficiencies,  or  interim 
approval  issues,  are  enumerated  in  n.C. 
below. 

B.  Public  Comments  and  Responses 

The  EPA  received  comments  on  the 
NPR  for  the  Arizona  program  firom 
fifteen  interested  parties.  The  majority 
of  the  comments  are  discussed  below. 
Comments  that  are  not  addressed  in  this 
document  are  addressed  in  a  separate 
"Response  to  Conunents"  document 
contained  in  the  docket  (AZ-95-1-OPS). 

Several  commenters  expressed  a 
general  concern  that  sources  which  have 
already  submitted  permit  applications 
in  accordance  with  the  existing  Arizona 
regulations  should  not  be  reqidred  to 
submit  new  applications  due  to  program 
deficiencies  identified  by  EPA  in  this 
document  The  EPA  is  therefore 
clarifying  that  today's  final  interim 


approval  of  the  Arizona  program 
authorizes  the  State  and  county  agencies 
to  implement  the  interimly  ^proved 
programs  as  the  title  V  operating 
permits  program  for  a  period  of  two 
years.  The  EPA  has  identified  certain 
deficiencies  in  the  program  that  must  be 
corrected  by  the  end  of  this  two  year 
period  but  until  that  time,  the  agencies 
may  implement  the  program  in 
accordance  with  the  interimly  approved 
regulations  dted  in  today's  document 
Therefore,  sources  that  luve  submitted 
applications  in  accordance  with  these 
regulations  need  not  reapply.  The 
applications  wiU  not  be  denned 
incomplete  or  returned  for  revision 
solely  because  the  permit  application 
relies  upon  the  Arizona  agencies' 
interimly  approved  regulations.  If  an 
applicant  submitted  a  timely  and 
complete  application  in  accordance 
with  these  regulations,  its  appUcation 
shield  is  not  jeopardized  by  changes  to 
the  interimly  approved  regulations  that 
the  State  or  county  agencies  may  make. 
Other  comments  on  the  July  13, 1995 
proposal  are  discussed  below. 

1.  Insignificant  Activities 

Section  70.5(c)  provides  that  states 
may  develop  as  part  of  their  program, 
and  EPA  may  approve,  a  list  of 
insignificant  activities  and  emissions 
levels  that  need  not  be  included  in 
permit  applications  but  that 
applications  may  not  omit  information 
needed  to  determine  the  applicability 
of,  or  to  impose,  any  applicable 
requirement,  or  to  evaluate  appropriate 
fees.  Several  commenters  disagreed  with 
EPA's  requirement  in  the  NPR  that  all 
activities  identified  as  insignificant  by 
the  Director  of  ADEQ  must  first  be 
approved  by  EPA.  The  EPA  proposed 
that  in  order  to  receive  full  approval, 
ADEQ  must  remove  the  provisions  in  its 
current  tide  V  regulation  that  gives  the 
Director  the  discretion  to  identify 
activities  as  insignificant  without  prior 
EPA  approval,  lliese  commenters 
argued  that  §  70.5(c)  provides  only  that 
EPA  may  approve  a  list  of  insignificant 
activities  as  part  of  a  permitting 
authority's  tide  V  program  and  by 
includii^  discretionary  authority  as  one 
item  on  die  list,  ADEQ  has  met  the 
requirements  of  §  70.5(c).  They  also 
argued  that  nothing  in  §  70.5(c)  suggests 
that  all  insignificant  activities  must  be 
submitted  to  EPA  in  the  form  of  a  rule 
and  requiring  so  would  unnecessarily 
limit  the  flexibility  of  states  to  identify 
new  insignificant  activities  as  they  arise. 
The  commenters  also  stated  that  EPA 
would  have  opportunity  to  review  such 
newly  designated  insignificant  activities 
when  it  receives  permit  applications 
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identifying  such  activities.  Several 
commentere  also  cited  the  discussion  in 
EPA's  July  10. 1995  "White  Paper  for 
Streamlined  Development  of  Part  70 
Permit  Applications"  ("White  Paoer") 
of  trivial  activities.  They  ar!guad  that  the 
discretion  allowed  pennittins 
authorities  by  EPA  to  list  adaitiooal 
items  as  trivial  should  also  be  extended 
to  insignificant  activities. 

The  EPA's  reading  of  §  70.5(c)  is  that 
EPA  must  approve  as  part  of  a  state's 
title  V  program  any  activities  the  state 
considers  to  be  insignificant.  The  EPA's 
"White  Paper"  also  states  that  activities 
that  are  not  clearly  trivial  "still  need  to 
be  approved  by  EPA  before  being  added 
to  State  lists  of  insignificant  activities." 
The  EPA  therefore  does  not  agree  that 
the  reasons  ofiared  by  the  coounenters 
are  adequate  to  support  full  approval  of 
the  State  rule  provision  discussed  here. 
However,  EPA  does  believe  this 
provision  is  fully  approvable  for  the 
reasons  discussed  in  the  following 
paranaph. 

ADEQ's  rule  clearly  states  that  certain 
activities  may  be  considered 
insignificant  only  if  the  emissions  unit 
"is  not  otherwise  subject  to  any 
applicable  requirement."  (Arizona 
Achsinistrative  Code  (AAC)  R18-2- 
101(54))  AAC  Rl8-2-304(E)(7)  requires 
that  all  insignificant  activities  be  listed 
in  the  permit  application.  This  goes 
beyona  the  §  70.5(c)  requirement  that 
"for  insignificant  activities  which  are 
exempted  because  of  size  or  production 
rate,  a  list  of  such  insignificant  activities 
must  be  included  in  the  application." 
The  preamble  to  the  final  part  70  rule 
clarifies  the  distinction.  It  discusses  a 
boiler  that  is  insignificant  because  it  is 
below  a  specified  size  as  an  example  of 
an  insignificant  activity  that  is 
exempted  because  of  size  and  would  be 
required  by  §  70.5(c)  to  be  listed  in  the 
application.  It  goes  on  to  state  that  for 
insignificant  activities  "which  apply  to 
an  entire  category  of  activities,  such  as 
space  heaters,  the  application  need  not 
contain  any  information  on  the 
activity."  (57  FR  32273.  July  21.  1992) 
ADEQ  does  not  distinguish  its 
insignificant  activities  in  this  way  and 
instead  requires  that  all  insignificant 
activities  be  listed  in  the  application. 
The  "White  Paper"  generally  provides 
that  sources  need  only  submit  detailed 
emissions  information  on  emissions 
units  as  necessary  to  determine  the 
applicability  of  requirements,  to  verify 
compliance,  and  to  compute  permit 
fees.  The  EPA  believes  that  AIJEQ's 
handling  of  insignificant  activities  is 
consistent  with  this  discussion.  By 
requiring  all  insignificant  activities  to  be 
listed.  AOEQ  provides  that  information 
on  all  emission  units  will  be  included 


in  the  application.  Any  units  that  are 
subject  to  applicable  lequiiements  may 
not  be  considered  insignificant  and  the 
source  must  provide  more  detailed 
informatian  for  those  units.  It  therefore 
is  appropriate  that  the  Director  of  AIKQ 
may  allow  activities  other  than  those  on 
the  list  submitted  as  part  of  iu  title  V 
program  to  be  merely  listed  in  the 
application.  Because  these  activitias 
would  be  listed  in  the  application, 
ADEQ  and  EPA  would  have  an 
opportunity  to  review  the  list  and 
request  additional  infiormation  if  they 
believed  the  activity  did  not  qualify  as 
insignificant 

Regarding  the  proposal  that  ADEQ 
subinit  a  dononstration  to  EPA  that  the 
specific  activities  listed  in  R18-2- 
101(54)(a-i)  are  truly  insignificant,  EPA 
has  further  evaluateid  the  activities  on 
this  list  and  fotmd  that  they  do  qualify 
for  treatment  ss  insignificant  in  the  title 
V  application  because  their  exclusion  is 
not  likely  to  interfere  with  determining 
or  imposing  applicable  requirements  in 
the  State  or  Mdth  the  determination  of 
fees.  Therefore,  no  further 
demonstration  is  necessary. 

The  EPA  is  therefore  revising  its 
proposal  regarding  insignificant 
activities,  llie  EPA  is  eumiiuting 
ADEQ's  interim  approval  issue 
regarding  insignificant  activities  and 
finds  that  the  provisions  in  AIKQ  rules 
regarding  insignificant  activities  are 
fully  approvable. 

In  the  July  13. 1995  proposal,  EPA 
stated  that  Pinal  Coimty's  200  pound 
per  year  insignificant  activity  tnieshold 
may  not  be  appropriate  for  units 
emitting  hazardous  air  pollutants  (HAP) 
and  proposed  that  in  order  to  receive 
full  approval  Pinal  must  demonstrate 
that  this  threshold  level  is  insignificant 
compared  to  the  level  of  HAP  emissions 
from  umls  required  to  be  permitted.  The 
EPA  also  proposed  that  Pinal 
demonstrate  that  the  insignificant 
activities  specifically  Usted  in  its 
program  are  truly  insignificant.  Pinal 
County  commented  that  they  have  no 
objection  to  adopting  lower  thresholds 
for  HAPs  (such  as  §  112(g)  de  minimis 
levels)  that  EPA  may  set  by  rule  but  that 
they  should  not  be  required  to  submit  a 
demonstration  that  their  Usted  activities 
are  truly  insignificant  until  EPA 
establishes  by  rule  what  qualifies  as 
in»gnificant. 

The  EPA  has  further  evaluated  the 
activities  specifically  listed  by  Pinal  in 
its  definition  of  "insignificant  activity" 
and  determined  that  they  are  acceptable 
because  their  exclusion  is  not  likely  to 
interfere  with  determining  or  imposing 
applicable  requirements  in  the  County 
or  with  the  determination  of  fees.  The 
EPA  has  also  reevaluated  its  proposal 


regarding  Pinal's  emissions  threshold 
definition  of  "insignificant  activity"  in 
light  of  the  "White  Paper"  guidance  on 
permit  applications,  nnal's  rule  (PCR 
$  3-l-050(E))  provides  that  title  V 
applications  need  not  contain  emissions 
data  regarding  insignificant  activities 
but  that  all  insignificant  activities  must 
be  listed  in  the  application.  Pinal's 
definition  of  "insignificant  activity"     _ 
excludes  any  activities  subject  to  an 
applicable  requirement  (PCR  §  1-3- 
140(74a)).  As  discussed  above  regarding 
ADEQ's  insignificant  activity 
provisions.  fSK  believes  that  this 
approach  is  consistent  with  the  "White 
Paper"  guidance.  Pinal  is  assuring  that 
information  on  all  emission  imits  will 
be  included  in  the  application  by 
requiring  inngnificant  activities  to  be 
listed  and  that  more  detailed 
information,  including  emissions 
information,  %vill  be  provided  for  those 
units  subject  to  applicable  requirements, 
llie  EPA  believes  that  the  200  pound 
per  year  threshold  used  to  define 
insignificant  activities  in  Pinal's 
regulation  is  appropriate  fcH'  the  Coimty 
given  these  other  provisions  in  the  rule. 
The  EPA  is,  therefore,  eliminating  the 
proposed  interim  approval  issue 
regarding  Pinal's  iiuignificant  activities 
and  finds  that  these  provisions  are  fully 
approvable. 

The  EPA  did  not  receive  any 
comments  specific  to  its  proposal 
regarding  Pima's  insignificant  activities 
provision.  Pima's  rule  (PGC 
§  17.12.160(E)(7))  provides  that 
emission  imits  that  do  not  emit  more 
than  2.4  pounds  per  day  of  VOC  or>.5 
pounds  per  day  on  any  other  regulated 
air  pollutant  must  be  Usted  in  the 
appUcation  but  the  appUcation  need  not 
provide  detailed  information  on  these 
units.  The  EPA  stated  in  its  proposal  its 
concern  that  the  emissions  thresholds 
may  not  be  acceptiible  for  defining 
insignificant  activities  for  HAP.  "The 
EPA  also  stated  in  the  proposal  that 
Pima  must  restrict  such  insignificant 
emission  units  to  those  that  are  not 
likely  to  be  subject  to  an  appUcable 
requirement.  The  EPA  now  beUeves  that 
if  Pima  adds  the  restriction  that 
emissions  units  that  are  subject  to  any 
unit-specific  appUcable  requirements 
may  not  be  eUgible  for  treatment  as 
insignificant,  then  the  County's 
treatment  of  insignificant  emission  units 
will  be  consistent  with  the  "White 
Paper"  guidance  as  discussed  above 
regarding  the  ADEQ  and  Pinal 
insignificant  activity  provisions.  With 
the  "applicable  requirement" 
restriction,  and  the  requirement  that  all 
insignificant  emission  imits  be  Usted  in 
the  appUcation,  EPA  beUeves  that  the 
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emissions  thresholds  described  above 
are  appropriate  for  Pima  County.  The 
EPA  is  therefore  modifying  the 
proposed  interim  approval  issue 
accordingly.  (See  n.C.l.c.3  below.) 

Maricopa  County's  Regulation  n.  Rule 
210,  section  301.5(g)  allows  that 
emissions  information  for  activities 
included  in  an  extensive  list  (MAPC 
Regulation  n,  Riile  200,  section  303.3(c)) 
need  not  be  included  in  appUcations 
though  the  activities  themselves  must  be 
Usted  in  the  appUcation.  The  EPA 
proposed  that  Maricopa  be  required  to 
submit  a  demonstration  that  the 
activities  are  truly  insignificant  and  not 
Ukely  to  be  subject  to  an  appUcable 
requirement.  Alternately,  EPA  proposed 
that  Maricopa  restrict  the  exemptions  to 
activities  that  are  less  than  Coiuity- 
estabUshed  emission  levels  and  that  are 
not  likely  to  be  subject  to  an  appUcable 
requirement.  The  B>A  beUeves  that 
there  are  items  on  Maricopa's  Ust  that 
could  emit  significant  amoimts  of 
pollutants  and/or  that  could  be  subject 
to  non-general  appUcable  requirements. 
Maricopa  Coimty  Environmental 
Services  Department  was  the  only 
commenter  that  addressed  EPA's 
proposal  on  Maricopa's  insignificant 
activities  provision.  Maricopa 
responded  that  they  agree  to  provide 
EPA  with  a  demonstration  that  the 
activities  are  truly  insignificant  and  not 
likely  to  be  subject  to  an  appUcable 
requirement  and  also  to  revise  Rule  200 
to  include  emissions  and/or  operation 
limits  for  the  activities  as  necessary.  The 
EPA  is  requiring,  therefore,  that  for  full 
approval  Maricopa  must  demonstrate 
that  the  activities  on  its  Ust  are 
insignificant.  It  must  revise  the  Ust  to 
ensure  that  nothing  on  the  Ust  will  be 
subject  to  a  imit-specific  requirement.  In 
some  cases,  this  may  require  removing 
some  items  from  the  Ust  completely. 
Another  option  is  to  add  emissions  cut- 
offs or  size  limitations  to  items  on  the 
Ust  to  ensure  that  the  Usted  activities  are 
below  any  appUcabiUty  thresholds  for 
appUcable  requirements. 

Several  commenters  took  exception  to 
EPA's  proposal  that  one  way  to  identify 
insignificant  activities  is  to  set 
emissions  limits.  The  commentere  argue 
that  this  contradicts  both  the  ptupose  of 
establishing  insignificant  activities  and 
the  "White  Paper."  They  contend  that 
estabUshing  an  emissions  cutofi'  for 
insignificant  activities  would  require 
sources  to  quantify  and  document  the 
level  of  emissions  from  insignificant 
activities  in  an  effort  to  show  that  they 
do  indeed  qualify  as  insignificant.  This 
emissions  quantification,  they  argue,  is 
exactly  what  the  concept  of  insignificant 
activities  and  the  "White  Paper" 
discussion  of  application  content 


intended  to  avoid;  The  purpose  of  the 
insignificant  activities  exclusion,  they 
say,  is  to  relieve  sources  frtan  the 
obUgation  to  develop  and  submit 
detcdled  information  about  activities 
that  are  not  relevant  to  detwmining  fiaes 
or  the  appUcability  of  CAA 
requirements.  The  commentera  also  dte 
the  "White  Paper"  discussion  which 
says  that  emissions  estimates  should  not 
be  required  when  they  serve  no  useful 
purpose. 

While  EPA  is  not  requiring  that  states 
set  an  emissions  level  cutoff  to  define 
insignificant  activities,  the  agency 
maintains  that  it  is  acceptable  to  do  so 
as  long  as  such  levels  are  insignificant 
compared  to  the  level  of  emissions  from 
units  that  are  subject  to  appUcable 
requirements.  The  EPA  also  beUeves 
that  where  a  state's  Ust  of  insignificant 
activities  contains  activities  that  may  be 
significant- if  emitting  above  a  certain 
level,  then  imposing  an  emissions  cap 
on  the  Ust  will  ensure  that  the  activities 
are  truly  insignificant.  As  to  the 
comment  that  emissions  cutoffs  defeat 
the  piupose  of  an  exemption,  EPA  notes 
that  Pima  and  Pinal  Counties  chose  to 
define  insignificant  activities  in  this 
way.  The  Q'A's  proposal  merely 
expressed  the  concern  that  the  chosen 
levels  may  be  too  high.  As  disciissed 
above,  EPA  now  beUeves  the  emissions 
thresholds  set  by  Pima  and  Pinal  to  be 
acceptable  in  their  jurisdictions  given 
the  other  conditions  placed  on 
emissions  units  to  be  treated  as 
insignificant  in  these  coimties. 

2.  Excess  Emissions 

Niunerous  parties  commented  on 
EPA's  proposal  to  require  ADEQ  to 
clarify  that  its  excess  emissions 
affirmative  defense  provision  does  not 
apply  to  part  70  sources.  They 
chaUenged  EPA's  authority  to  assert  that 
part  70  programs  may  not  contain  an 
affirmative  defense  for  excess  emissions 
beyond  that  provided  in  section  70.6(g) 
for  emergency  situations  and  cited 
section  70.6(g)(5)  which  provides  that 
the  emergency  affirmative  defense  "is  in 
addition  to  any  emergency  or  upset 
provision  contained  in  any  appUcable 
requirement."  They  contend  that 
ADEQ's  excess  emissions  provision  is 
necessary  because  part  70  soiut»s  will 
have  unavoidable  excess  emissions  for 
purely  technological  reasons  and  not 
emergencies  as  described  in  section 
70.6(g).  Many  sovuces,  they  argue,  are 
unable  to  maintain  emissions  below 
appUcable  emissions  limits  during 
startup  and  shutdown  events  as  well  as 
during  malfimctions.  They  also  dte 
EPA's  recognition  of  this  situation  in 
many  NSPS  regulations  which  provide 
that  emission  limits  do  not  apply  during 


periods  of  startup,  shutdown,  and 
malfunction.  The  commenters  also 
pointed  out  that  the  purpose  of  title  V 
is  not  to  imposs  new  suMantive 
requirements  but  to  set  forth  all 
reqtiiiements  that  appfy  to  a  source  in 
a  single  document  Iney  assert  that 
establishing  the  emergency  provision  of 
section  70.6(g)  as  the  only  defense  for 
violations  would  imaesse  the  stringency 
of  EPA's  NSPS  regulstians  snd  Arizooa 
State  rules.  By  pr^biting  sn 
affirmative  defense  that  1ms  been  in 
Arizcma  regulations  fior  msny  years,  they 
argue,  EPA  will  create  new  standards  im 
souroes.  The  commenters  also  referred 
to  EPA's  September  22, 1986  proposal  to 
approve  the  AI^Q  excess  wini««inn« 
provision  as  part  of  the  SIP.  They 
argued  that  if  EPA  had  finalized  its 
action  on  this  rule  then  there  would  be 
no  question  as  to  its  appUcabiUty  to  part 
70  sources. 

The  EPA  agrees  that  it  is  not  the 
purpose  of  title  V  to  create  any  new 
substantive  requirements  for  sources  but 
rather  to  assure  source  compUance  with 
federal  appUcable  requirements.  The 
EPA's  proposal  to  not  fuUy  approve  a 
provision  that  would  allow  souroes  an 
affirmative  defense  to  noncompUance 
with  federal  appUcable  requirements  is 
fully  consistent  with  this  purpose.  The 
EPA  does  recognize  that  there  are  times 
when  it  is  technologically  infeasible  for 
sources  to  comply  with  appUcable 
emissions  limits.  This  rationale  was 
behind  the  promulgation  of  the  70.6(g) 
affirmative  defense.  Moreover,  where 
EPA,  in  promulgating  individual 
standards,  has  found  that  it  is  necessary 
to  provide  reUef  from  compUance 
during  such  periods,  it  has  done  so. 
Several  NSPS  and  recentiy  promulgated 
NESHAP  aUow,  as  commenters  noted, 
that  standards  apply  at  edl  times  except 
periods  of  startup,  shutdown,  and 
malfunction.  Similarly,  a  state  could, 
within  a  specific  source  category  rule 
approved  into  the  SIP,  provide  such 
relief  where  appropriate. 

The  section  70.6(g)(5)  provision 
which  recognizes  upset  provisions  "in 
addition"  to  the  §  70.6(g)  emergency 
defense  is  intended  to  confirm  that 
startup,  shutdown,  and  malfunction 
provisions  contained  in  specific  federal 
appUcable  requirements  wiU  continue 
to  have  effect  once  those  requirements 
are  incorporated  into  part  70  permits. 
Section  70.6(g)(5)  does  not  imply  that 
affirmative  defenses  may  be  estabUshed 
beyond  those  found  in  the  appUcable 
requirements  or  in  §  70.6(g).  AAC  R1&- 
2-310  (Rule  310)  is  broader  that 
§  70.6(g),  and  moreover  would  provide  a 
defiense  to  noncompUance  with  federal 
appUcable  requirements  where  the 
appUcable  requirement  itself  requires 
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complianoB.  By  approving  such  a 
proviiiao,  EPA  would  be  granting 
authority  to  the  State  to  change 
applicable  lequlrements  through  title  V 
beycmd  what  §  70.6(g)  speciflcally 
allow*. 

The  EPA  is  not  increasing  the 
stringency  of  the  Arizona  SD*  rrika  by 
not  approving  Rule  310  into  the  State's 
title  V  prognm.  Because  Rule  310  has 
never  been  approved  into  the  SIP,  the 
provisions  of  Rule  310  have  never  been 
part  of  these  fednal  applicable 
requirements.  Regardless  of  whether 
such  provisions  have  existed  as  a  matter 
of  AriEona  State  law,  they  have  never 
had  legal  effect  as  a  matter  of  fisdenl 
law.  It  follows  that  Arizona's  SIP  rules 
will  be  no  more  stringent  when 
incorporated  into  the  title  V  permit 
Similarly,  because  Rule  310  never 
applied  to  NSPS  and  other  federal 
standards,  they  will  be  no  more 
stringent  after  incoqxHetion  into  the 
title  V  permit.  As  section  70.6(g)(5) 
confirms,  any  exempticms  or  defenses 
included  in  these  faderal  requirements 
will  still  be  available  once  the 
rsquirements  sre  incorporated  into  the 
title  V  permit,  along  with  the  emergency 
defense  allowed  by  §  70.6(g). 

As  to  the  ccmunents  regarding  EPA's 
1086  proposed  approval  of  Ariziona'a 
excess  emissions  provision,  EPA  did  not 
finalize  its  action  on  the  excess 
emissions  rule  and  therefore  this  rule  is 
not  part  of  the  SIP  and  does  not  affsct 
any  federally  enforceable  applicable 
requirement.  The  EPA  has  informed 
ADEQ  that  it  would  not  approve  such  a 
broadly  applicable  rule  into  the  SIP 
because  it  is  inconsistent  writh  EPA's 
policy  on  excess  emissions.  See  EPA's 
"Policy  on  Excess  Emissions  During 
Startup,  Shutdown,  Maintenance,  and 
Malfunctioos"  from  Kathleen  Bennett 
dated  September  28, 1982  and  as 
revised  on  February  15,  1083. 

The  EPA  maintains  that  a  fully 
approvable  part  70  program  must  not 
provide  for  an  affirmative  defense  to 
violations  beyond  that  provided  by  the 
section  70.6(g)  emergency  provision. 
AAC  R18-2-310  is  therefore  not  fully 
approvable  because  it  is  a  more  broadly 
applicable  provision  than  the  section 
70.6(g)  emergency  defense.  Rather  than 
being  limited  to  emergencies,  it  applies 
during  startup,  shutdown,  malfunction, 
and  scheduled  maintenance.  It  is  also 
available  as  a  defense  to  violations  of  all 
standards  while  section  70.6(g)  applies 
only  to  technology-based  standards.  For 
full  approval,  ADEQ  must  correct  these 
deficiencies  such  that  its  rule  is 
consistent  with  section  70.6(g)  (see 
n.C.l.a.S  below).  During  the  interim 
approval  period,  however,  AlffiQ  may 
implement  its  title  V  program  aooordiog 


to  the  regulations  receiving  interim 
approvafin  today's  acdon.  including  the 
AAC  Rl8-2-<310  excess  emissions 
affirmative  defense  provision. 

3.  Criminal  Affirmative  Defense/ 
Material  Permit  Conditions 

The  EPA  received  a  number  of 
comments  regarding  the  affirmative 
defense  to  criminal  prosecution  for 
violation  of  emissian  and  opacity 
requirements  snd  the  revisioDS  to  the 
regulatory  definitions  of  material  permit 
conditiao  EPA  proposed  in  sections 
ILB.l.a.O.,  ILB.l.b.3,  !LB.l.c8,  and 
ILB.l.d.0.  of  the  NPR.  ADEQ  and  a 
nimiber  of  industry  commenters 
opposed  EPA's  proposed  revisions. 
^BQ's  comments  explained  that  the 
types  of  permit  conditions  wrhich  EPA 
had  proposed  to  add  to  the  regulatory 
definition  are  already  covered  by 
existing  statutory  provisions.  After 
reviewing  these  provisians  (Arizona 
Revised  SUtutee  (ARS)  $$  49-464(C). 
(G).  0),  snd  (U)),  EPA  defisrs  to  the 
State's  interpretation  of  the  statute  and 
is  therefore  removing  the  requirements 
to  revise  the  definition  of  material 
permit  condition  in  the  State  and 
county  regulations.  The  EPA  is. 
however,  flnalitlng  the  requirement  that 
ADEQ  clarify  that  a  material  permit 
condition  may  be  contained  in  a  p«mit 
or  permit  revision  issued  by  the  Control 
Officer  of  a  county  agency  as  wrell  as  by 
the  Director  of  ADEQ.  (See  II.C.l.a.6 
below.) 

One  commenter  felt  that  the  State 
regulatory  definition  of  material  permit 
condition  was  also  deficient  in  that  it 
covers  only  those  emission  limits 
imposed  to  avoid  classification  ss  a 
ma)or  source  or  modification  or  to  avoid 
triggering  other  requirements.  Such 
requirements  are  commonly  referred  to 
as  synthetic  minor  restrictions.  While 
these  limits  can  be  fsderally 
enforceable,  they  are  not  required  imder 
the  federal  CAA  in  the  same  way  that 
other  emission  limits  are  because  they 
are  opted  into  by  the  sotiroe  voluntarily 
to  avoid  other  requirements.  Thus. 
ADEQ  included  such  limits  in  the 
definition  of  material  permit  condition 
to  fill  a  perceived  gap.  Ho%vever,  as 
ADEQ  pointed  out  in  its  comment  letter, 
the  criminal  violation  of  emissian  limits 
in  general  is  specifically  covered  by 
ARS  §  40-464(Q.  ARS  §  4»-464(G) 
makes  it  clear  that  emissions  limit 
violations  are  to  be  addressed  under 
subsection  [Q.  The  commenter  also 
argued  that  Rl8-2-331(B)  incorporates 
the  excess  emissions  defense  which 
EPA  has  dted  as  an  interim  approval 
issue.  The  EPA  disagrees  with  this 
anal3rsis.  This  provisian  does  not 
provide  a  defenae;  rather  it 


the  available  criminal  charge  from  a 
felony  to  a  misdemeenor  in  a  narrowly 
proecribed  set  of  drcumstanoes. 

4.  Public  Notice 

AI^Q,  the  Arizona  Chamber  of 
Commerce,  and  the  Arizona  Mining 
AssodatiaD  (AMA)  disi^^rsed  with 
EPA's  proposal  to  require  revision  of  the 
Ariaona  agencies'  rules  to  allow  for 
providing  "notice  by  other  means  if 
necessary  to  assure  adequate  notice  to 
the  affscted  public."  All  three  parties 
contend  that  the  public  notice 
provisions  in  the  State  and  county  rules 
go  well  beyond  the  minimum  fsdersl 
requizements  snd  will  allow  for  more 
than  adequate  notice  to  the  afiiscted 
public.  AMA  also  argued  that  the 
addition  of  a  vague  and  indefinite 
requirement  for  additional  notice  could 
feed  to  litigation  claiming  that  issued 
permits  are  invalid  becaiise  public 
notice  was  inadequate.  While  EPA 
recognizes  that  the  State  and  cotmty 
notice  provisions  are  quite  extensive, 
there  may  be  certain  instances  when  the 
agencies  must  use  alternative  means  not 
specifically  provided  for  in  their  rules  to 
reach  a  particular  oommimity  or  group 
of  people  that  may  be  affected  by  a 
permitting  actioiL  On  July  22, 1996,  the 
OfBoe  of  me  Attorney  Goieral  of 
Arizona  submitted  a  supplement  to  the 
Attorney  General's  opinion  in  response 
to  EPA's  proposal  on  this  matter.  This 
supplement  dtes  ARS  49-104(B)(3) 
which  gives  ADEQ  the  power  to  "utilize 
any  medium  of  communication, 
publication  and  exhibition  in 
disseminating  information,  advertising, 
and  publidty  in  any  field  of  its 
purposes,  defectives  and  duties."  This, 
in  the  Attorney  General's  opinion,  gives 
ADEQ  the  povfer  to  provide  notice  oy 
any  means  as  necessary  to  assure 
adequate  notice  to  the  affected  public. 
The  EPA  is  deferring  to  the  Attorney 
General's  opinion,  and  is  therefore 
eliminating  the  interim  approval  issue 
regarding  the  public  notice  provision 
(see  II.B.l.a.8  of  the  NPR)  identified  in 
the  propoeed  interim  approval  of 
AI^Q's  program. 

Neither  the  Attorney  General's  OfBoe. 
nor  the  county  attorney's  offices, 
submitted  a  statement  dting  a  provision 
in  State  at  coimty  law  that  ^ves  similar 
broad  authc^ty  to  the  counties. 
Maricopa  stated  in  its  comment  letter  on 
the  proposed  interim  approval  and  also 
in  a  letfer  from  the  County  Attorney 
submitted  on  August  5, 1006  that  its 
rule  was  revised  in  February.  1995  to  . 
authwizB  notice  by  other  means 
necessary  to  assure  adequate  notice. 
Pinal  County  revised  its  rules  to  add 
such  a  provision  to  its  public  notice 
procedures  (Pinal  County  Code  of 
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Regulations  (PGR)  S  3-l-107(CM3))  and 
Pima  has  also  added  such  a  jvovisian  to 
its  rules.  Final  submitted  its  revised 
rules,  indudii^  the  revised  section  3-1- 
107(C)(3)>  as  a  revision  to  its  title  V 
program  submittal  on  August  15, 1995 
and  therefaie  EPA  is  eHmlnating  the 
interim  approval  issue  for  Pinal's 
program  related  to  public  notice  (see 
ILB.l.d.8.  of  EPA's  July  13, 1995 
proposal)  such  that  Pinal's  public  notice 
procedures  are  now  fully  approvable. 
Maricopa  and  Pima  have  not  sulnnitted 
their  revised  rules  as  revisions  to  their 
title  V  programs  and  thus  EPA  must 
finalize  action  <hi  the  Maricopa  and 
Pima  public  notice  provisions  as 

Eropoised  (see  II.C.l.b.ll  and  n.Cl.c.6 
slow).  The  EPA  recognizes,  however, 
that  once  Maricopa  and  Pima  submit 
their  revised  rules  Cor  approval  under 
title  V.  the  public  notice  provisions 
regarding  notice  by  other  means 
necessary  to  assure  adequate  notice  will 
be  fiilly  approvable. 

5.  Public  Access  to  Records 

The  Arizona  Center  for  Law  in  the 
Public  Interest  (ACLPI)  commented  that 
the  Arizona  State  program  does  not 
meet  the  Qeen  Air  Ad  requirement 
(S  7661a(b)(8))  that  sUte  permit 
progranu  include  the  autnority  and 
procedures  to  make  available  to  the 
pid>lic  any  permit  application, 
compliance  plan,  peiinit,  and 
monitoring  or  compliance  report.  ACLPI 
argues  that  ARS  §  49-432  allows  a 
source  to  declare  a  wide  variety  of 
infcomation  confidential,  and  therefore 
unavailabfe  to  the  public  upon 
submittal  to  the  permitting  authority. 
ACLPI  argues  further  that  the  burden  is 
on  the  permitting  authority  to 
demonstrate  in  court  that  die 
information  does  not  qualify  as 
confidential  and  that  there  is  no  avenue 
of  redress  for  a  dtizen  if  the  permitting 
authority  chooses  not  to  contest  a  claim 
of  confidentiality. 

The  Attorney  General's  opinion 
submitted  as  part  of  the  State  program 
addresses  public  access  to  permit 
information.  The  Attorney  General 
states  that  AAC  Rl&-2-305(A)  provides 
that  all  permits,  including  all  elemmts 
required  to  be  in  the  permit  ptirsuant  to 
AAC  R18-2-306,  shall  be  made 
available  to  the  public  and  that  no 
permit  may  be  issued  unless  the 
information  required  by  AAC  R18-2- 
306  is  present  in  the  permit  The 
Attorney  General  goes  on  to  state  that 
the  Director  of  ADEQ  has  30  days  to 
determine  whether  the  infcnmation 
satisfies  the  requirements  fm  trade 
secret  or  competitive  position  pursuant 
to  ARS  S  49-«32(C)(l)  and  if  the 
Diredor  deddes  that  the  material  does 


not  satisfy  theee  requirements,  he  may 
dired  the  Attorney  General's  office  to 
seek  a  court  coder  authorizing 
disdosure.  The  Attorney  General  further 
asserts  that  the  "burden  of  {xoof  in  a 
court  proceeding  is  on  the  party 
asserting  the  afmmative  of  an  issue,  the 
claimant  The  statute  in  question  shifts 
the  burden  of  proceeding  but  does  not 
shift  the  burden  of  proof."  He  also  states 
that  if  the  Director  dis^rees  with  a 
permit  applicant's  assertion  of 
confidentiality,  the  permit  application  is 
incomplete  until  the  disagreement  is 
resolved. 

The  regulations  clarify  this 
interpretation.  AAC  R18-2-305(B) 
requires  that  any  notice  of 
confidentiality  submitted  pursuant  to 
ARS  S  49-432(C)  must  contain  sufBdent 
supporting  information  to  allow  the 
Director  to  evaluate  whether  such 
infbrmatim  satisfies  the  requirements 
related  to  trade  secrets  or  how  the 
infcmnation,  if  disdosed,  is  likely  to 
cause  substantial  harm  to  competitive 
positi(m.  AAC  Rl8-2-305(C)  further 
provides  that  the  Director  shall  make  a 
determination  as  to  whether  the 
information  satisfies  the  requirements 
for  trade  secret  or  competitive  position 
and  notify  the  applicant  Oidy  if  the 
Diredor  agrees  uut  the  applicant's 
notice  sat^es  the  statutory 
requirements  will  the  Director  attadi  a 
notice  to  the  applicant's  fife  that  certain 
informaticm  is  confidential. 

The  EPA  defisrs  to  the  opinion  of  the 
Attorney  General  that  Arizcma's 
confidentiality  provisions  will  not 
interfere  with  the  public's  access  to 
information  intended  to  be  public  under 
title  V.  If  EPA  finds,  however,  that 
Arizona  is  routinely  withholding 
informaticm  that  EPA  wotild  release  to 
the  public  imder  federal  confidentiality 
provisians,  EPA  will  revisit  this  portion 
of  the  program  approval.  The  Q'A  also 
notes  that  AAC  Rl8-2-304(F)  requires  a 
source  that  is  applying  for  a  titfe  V 
permit  and  has  submitted  information 
under  a  claim  of  confidentiality  to 
submit  a  copy  of  that  information 
diredly  to  EPA.  The  release  of  this 
informatitm  to  the  public  by  EPA  would 
be  governed  by  federal  confidentiality 
provisians  under  §  114(c)  of  the  Ad. 

6.  Exranption  of  Agricultural  Activities 

ACLPI  commented  that  the  Arizona 
program  exempts  from  permitting 
"agricultural  wahicles  or  agrictdtural 
equipment  used  in  normal  furm 
operations"  (ARS  §  49-426.01)  and  that 
tide  V  does  not  allow  for  such  an 
exemption.  ACLPI  further  conunented 
that  ADEQ's  regulatory  definition  of 
"agricultural  equipment  used  in  nonnal 
tana  operations"  as  not  induding 


equipment  that  would  reqoirea  titfe  V 
permit  could  be  readify  rnaHenawd  by 
farm  interests  ss  not  reflecting  ue  plain 
lamuage  (tf  the  statute. 

"nie  Attorney  General's  Opinion 
submitted  as  part  of  ADBQ's  titfe  V 
program  states  that  in  granting 
"agricultural  equiimient  used  in  normal 
fsrm  operatians"  an  exemption  from  dM 
permitting  requirement,  the  "legislatuie 
sought  in  no  way  to  exempt  any  m^jjOt 
sources."  The  (^iniongoes  on  to  state 
that  AAC  Rl8-2-302(Q(3)  clarifies  thu 
point  by  providing  that  "agricultural 
equifmient  need  in  normarfum 
operations"  does  not  inrUide  equipment 
that  requires  a  permit  under  title  Vor 
is  sub)ed  to  a  stsiKlaid  under  40  CFR 
parts  60  or  61.  The  EPA  defers  to  the 
opinion  of  the  Attorney  General 
regarding  this  issue.  However,  if.  es 
ACLPI  suggests,  a  successful  legal 
challenge  to  the  regulation  occurs,  EPA 
will  revisit  this  portion  of  the  progrsm 
approvaL 

7.  Deadline  for  Permit  Applications 

ACLPI  commented  that  ADEQ's  rules 
do  not  require  all  sources  to  submit 
applications  within  12  months  of  EPA 
approval  of  the  State's  program.  ACLPI 
references  AAC  R18-2-303(E)  which 
provides  that  permit  applications  that 
were  determined  to  be  complete  prior  to 
the  effective  date  of  ADEQ's  rules  shall 
be  deemed  complete  for  titfe  V  purposes 
and  that  the  Dirador  shall  indude  a 
compliance  schedufe  in  the  source's 
permit  for  submitting  a  titfe  V 
application  according  to  the  newly 
elbctive  rules.  ACLJ^  argues  that 
because  there  is  no  time  limit  on  the 
compliaiKX  schedufe  it  could  go  beyond 
the  titfe  V  statutory  requirement  ACLPI 
also  commented  that  there  is  no 
deadline  for  Class  II  sources  (non-tide 
V)  to  submit  permit  applications  other 
than  180  days  from  a  vrrittan  request 
from  the  Diiedor. 

AAC  Rl8-2-303(E)  allows  that 
permits  issued  to  sources  whose 
applications  were  deemed  complete 
prior  to  the  effective  date  of  ADEQ's 
rules  shall  contain  a  schedule  of 
compliance  for  submitting  an 
application  to  address  the  additional 
elmnents  that  were  not  induded  in  the 
original  application.  The  EPA  considers 
this  a  reasonable  approach  since  sources 
that  submitted  applications  priw  to  the 
rule's  effective  date  prepared  the 
application  pursuant  to  ADEQ's  permit 
application  requirements  in  effad  before 
the  new  nUes  were  adapted.  AAC  R18- 
2-303(B)  contains  a  schedufe  by  w^cb 
existing  sources  requiring  s  Clam  I 
pennit  (tide  V  permit)  must  submit 
permit  applications.  The  last  date  that 
any  source  requiring  a  Class  I  permit 


55916   Faderml  Rggirtw  /  Vol.  61.  No.  211  /  Wednesday.  October  30,  1996  /  Rules  and  Raguktions 


could  submit  its  complete  application 
was  May  1. 1995.  well  in  advance  of 
EPA's  statutory  deadline.  The  EPA 
considers  AAC  Rl8-2-303(B)  to  be  the 
permit  appliration  deadline  for  all  Class 
I  sources,  regardless  of  whether  that 
source  had  submitted  an  application 
priOT  to  the  effective  data  of  the  ADEQ 
rules. 

Regarding  the  application  deadline  for 
Class  n  operating  permits,  as  these  are 
state-only  enforceable  permits  and  not 
title  V  permits,  they  neied  not  meet  the 
requirements  of  title  V. 

The  EPA's  NPR  did  identify  a 
deficiency  with  the  application  deadline 
as  appUed  to  certaija  existing  sources 
that  are  not  Class  I  sources  during  the 
initial  phase  of  the  program  but  tnat 
later  become  Class  I  sources  after 
obtaining  Class  U  permits.  The  EPA's 
proposal  included  a  requirement  that 
ADEQ  revise  its  regulation  to  include  an 
application  deadline  (12  months  from 
becoming  subject)  for  existing  sources 
that  become  Class  I  sources  after  initial 
permit  issuance  is  complete.  One 
example  is  a  source  with  a  Class  II 
permit  that  removes  operational  limits 
such  that  it  is  no  longer  nonmajor. 
ADEQ's  regulation  contains  a  specific 
schedtile  for  existing  Class  I  sources  to 
submit  permit  applications  and  does  not 
contain  a  general  requirement  that  all 
Class  I  sources  submit  applications 
within  one  year  of  becoming  subfect  to 
Class  I  permit  requirements.  ADEQ 
argued  in  its  comment  letter  that  any 
existing  source  that  makes  a  facility 
change  or  seeks  to  remove  limits  on  its 
potential  to  emit  such  that  it  qualifies 
for  a  Class  I  permit  is  required  to  obtain 
a  significant  revision  to  its  existing 
permit,  or  under  AAC  R18-2-302.  if  not 
previously  regulated,  a  new  Class  I 
permit.  The  Q'A  agrees  that  the 
regulation  requires  a  significant  permit 
revision  or  new  Class  I  permit  prior  to 
making  the  change  in  such  cases  but 
significant  permit  revisions  normally 
address  only  the  portion  of  the  source 
and  permit  that  is  being  modified  and 
for  any  source  obtaining  its  initial  Class 
I  permit,  the  entire  permit  must  be 
subject  to  the  full  Class  I  permit 
issuance  procedures  including  public 
comment  and  EPA  review.  ADEQ's 
regulation  does  not  clearly  provide  that 
this  would  occur  in  the  instances 
discussed  above.  The  EPA  has, 
therefore,  finalized  the  interim  approval 
identifying  this  as  a  deficiency  that 
must  be  corrected  but  has  clarified  that 
the  rule  must  be  revised  to  ensure  that 
an  entire  source  is  issued  a  permit 
under  the  Class  I  permitting  procedures 
(see  II.C.l.a.2  below). 

The  EPA  also  proposed  requiring 
revisions  to  the  county  regulations  to 


clarify  that  all  existing  title  V  i 
must  suboiit  title  V  pennit  applications 
within  12  months  of  EPA's  approval  of 
the  Ariaona  program  and  all  sources 
that  become  subject  after  the  program  is 
approved  must  apply  within  12  months 
of  becoming  a  title  V  source.  Maricopa 
and  Pinal  counties  submitted  comments 
that  they  intend  to  revise  the  rules 
accordingly.  No  parties  commented  on 
this  proposed  requirement  for  Pima.  The 
EPA  is  therefore  fin^liring  its  action 
regarding  the  application  deadline  issue 
as  proposed  for  Maricopa,  Pima,  and 
Pinal  counties  (see  II.C.I.b.5,  II.C.I.c.2. 
and  n.Cl.d.5  below). 

8.  Conditional  Orders 

ACLPI  commented  that  it  believes 
Arizona's  conditional  order  provisions 
are  inconsistent  with  title  V.  ADEQ  has 
authority  under  ARS  §49-437  through 
§  49-441  to  grant  a  conditional  order 
that  allows  a  source  to  vary  from  any 
provision  of  ARS  Title  49,  Chapter  3. 
Article  2,  any  rule  adopted  pursuant  to 
Article  2,  or  any  requirement  of  a  permit 
issued  pursuant  to  Article  2.  The  county 
agencies  have  similar  authority  imder 
ARS  $  49-491  through  §  49-495.  In  the 
NPR.  EPA  suted  that  it  considere  such 
conditional  order  provisions  as  wholly 
external  to  the  program  submitted  for 
approval  under  pa;1  70.  In  that  proposal, 
Q'A  also  described  how  the  State  and 
county  regulations  limit  the 
applicability  of  the  conditional  order 
provisions.  ADEQ  provides  that 
conditional  orders  may  only  apply  to 
non-faderally  enforceable  conditions  of 
a  permit  and  that  issxiance  of  a 
conditional  order  may  not  constitute  a 
violation  of  the  Act.  The  county 
regulations  all  provide  that  conditional 
orders  may  not  be  granted  to  part  70 
sources.  (Please  see  the  July  13,  1995 
NPR  for  more  detail.)  In  consideration  of 
the  regulatory  limitations  placed  on  the 
issu  uice  of  conditional  orders  and  the 
fact  that  EPA  considers  the  statutory 
provisions  to  be  external  to  the  title  V 
program.  EPA  believes  it  does  have 
authority  to  approve  Arizona's  program 
without  further  regard  to  the  conditional 
order  provisions  than  was  expressed  in 
the  NPR. 

The  EPA  did  propose  that  Pinal 
modify  its  conditional  order  provisions 
in  PCR  §  3  4  420  to  provide  that  a 
conditional  order  may  not  be  granted  to 
vary  from  the  requirement  to  obtain  a 
title  V  permit.  Pinal  submitted  a 
comment  that  it  acknowledges  the  need 
for  this  correction.  The  EPA  is  finalizing 
this  interim  approval  issue  as  proposed 
(see  II.C.l.d.8  below). 


9.  Permit  Renewal  Provisions 

The  EPA  proposed  that  the  State  and 
counties  revise  their  regulations,  in 
accordance  with  §  70.40>M10),  to 
include  a  provision  that  a  source's 
p>ermit  not  expire  until  a  renewed 
pennit  is  issued  or  denied  or, 
alternately,  provide  that  the  terms  and 
conditions  of  the  source's  existing 
permit  remain  in  efiect  until  the  permit 
renewal  ac^on  is  final.  ADEQ  informed 
EPA  in  its  domment  letter  that  ARS 
§  41-1064  provides  that  in  existing 
permit  does  not  expire  imtil  the  issuing 
agency  has  acted  on  the  application  for 
renewal.  The  EPA  agrees  that  this 
statutory  provision  satisfies  the 
requirement  of  S  70.4(b)(10)  for  all  the 
Arizona  agencies  and  has  eliminated  the 
proposed  interim  approval  issues 
regarding  permit  renewal  accordingly 
(see  n.B.l.a.7.  n.B.l.b.8.  n.B.1.c.6,  and 
n.B.l.d.7  of  the  NPR).  The  EPA 
recognizes  in  this  final  interim  approval 
action  that  Pinal  County  has  clarified  in 
its  revised  title  V  regulation  under 
section  3-1-089  that  any  source  relying 
on  a  timely  and  complete  application  as 
authority  to  operate  after  expiration  of  a 
permit  must  comply  with  the  terms  of 
the  expired  permit. 

10.  Fines  for  Fee  and  Filing  Violations 

As  discussed  in  D.B.l.a.lO.  II.B.1.b.4. 
II.B.1.C.9,  and  II.B.I.d.lO  of  the  NPR. 
EPA  believed  that  ADEQ  and  the 
counties  needed  to  revise  their 
regulations  to  provide  for  adequate 
criminal  penalties  for  knowing 
violations  of  fee  and  filing  requirements. 
This  proposal  was  based  en  EPA's 
evaluation  of  Arizona's  statute, 
specifically  ARS  §  49-464(L)(3)  and 
§49-514(L)(3),  which  provide  for 
criminal  enforcement  of  fee  and  filing 
requirements  due  to  criminal  negligence 
only,  which  carries  lower  penalties  than 
knowing  violations. 

ADEQ's  comment  stated  that  the 
"criminal  negUgence"  standard  covers 
knowing  violations  and  that  penalties 
associated  with  such  violations  are 
$20,000  maximum  for  each  violation. 
The  Arizona  Attorney  General's  Office 
submitted  a  clarifying  statement  on  July 
22. 1996  citing  ARS  §  13-202(C)  as 
providing  that  if  "criminal  negligence 
suffices  to  establish  an  element  of  an 
offense,  that  element  also  is  established 
if  a  person  acts  intentionally,  knowingly 
or  recklessly  •  •  •  "  The  statement 
went  on  to  say  that  ARS  §  49-464(L)(3). 
therefore,  already  imposes  criminal 
fines  for  kno%ving  violations  of  fee  or 
filing  requirements  and  that  the  fine 
imposed  may  be  up  to  $20,000  per 
violation  for  an  enterprise  (see  ARS 
§  13-803).  Because  the  penalty 
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applicable  to  individuals  is  lower,  and 
not  adequate  for  title  V  purposes,  it  is 
impcvtant  to  establish  that  all  permits 
are  issued  to  enterprises.  ARS  §  13- 
105(12)  defines  an  enterprise  to  include 
any  corporation,  association,  Labor 
union  or  other  legal  entity.  Tlie  July  22. 
1996  Attorney  Genend's  statement 
assured  that  air  permits  are  issued  only 
to  enterprises  because  AAC  §  R18-2- 
304(B)  provides  that  all  air  permits  be 
issued  only  to  businesses.  Given  that 
ARS  §  49-480(B)  requires  that  county 
permitting  procedures  be  identical  to 
ADEQ  title  V  permitting  procedures, 
EPA  assxunes  that  county  title  V  permits 
may  be  issued  only  to  businesses.  "Hie 
EPA  is  deferring  to  the  Attorney 
General's  interpretation  of  the  relevant 
Arizona  statutory  and  regulatory 
provisions  as  assiuance  that  the  State 
and  county  agencies  have  adequate 
enforcement  authority  for  violations  of 
fee  and  filing  requirements  and  is 
therefore  eliminating  the  interim 
approval  issues  regarding  such  authority 
as  proposed  in  the  NPR. 

11.  General  Permit  Public  Notice 
Procedures 

The  EPA  proposed  that  ADEQ  and  the 
coimties  revise  their  general  permit 
public  notice  provisions  to  ensure  that 
they  contain  all  of  the  pari  70  public 
notice  requirements.  Article  5  [general 
permit  requirements]  of  ADEQ's  i\ile 
provides  mat  "unless  otherwise  stated, 
the  provisions  of  Article  3  [individual 
permit  requirements]  shall  apply  to 
general  permits."  The  EPA  is  concerned, 
however,  that  because  Article  5  contains 
specific  public  notice  provisions  and 
these  provisions  state  that  "this  section 
applies  to  issuance,  revision  or  renewal 
of  a  general  permit."  that  these  would 
8up«sede  the  pubUc  notice  provisions 
of  Article  3.  The  Article  5  provisions  do 
not  contain  all  of  the  public  notice 
requirements  of  pari  70.  The  Attorney 
General's  July  19. 1996  addendum 
clarified  that  in  his  opinion  all  public 
notice  and  hearing  provisions  contained 
in  Article  3  of  Regulation  18  of  Chapter 
2  of  the  AAC  apply  to  general  permits* 
issued  pursuant  to  Article  5.  Tlie  EPA 
is  deferring  to  the  Attorney  General's 
opinion  and  is  therefore  eliminating  the 
interim  approval  issue  for  ADEQ  as 
proposed  in  II.B.1.a.11  of  its  July  13, 
1995  NPR. 

Pinal  County  commented  that 
following  the  Coimty's  regiUatory 
revisions  of  February  22. 1995,  PCR  §  3- 
5-500,  which  contained  public  notice 
procedures  for  the  issuance  of  general 
permits,  has  been  repealed.  The  County 
rules,  which  were  submitted  as  a  title  V 
program  revision  cm  August  15, 1995, 
no  longer  provide  for  local  issuance  of 


general  pennits.  The  EPA  has 
eliminated  the  interim  approval  issue 
related  to  public  notice  for  eenefal 
permit  issuance  as  proposed  in 
n.B.l.d.12  of  the  July  13, 1995  NPR 
Maricopa  and  Pima  provisions  for 
general  permit  public  notice  are  the 
same  as  the  provisions  in  ADEQ's 
regulations.  Because  ARS  §  49-480(B) 
requires  county  p«mitting  procedures 
to  be  identical  to  procedures  used  by 
ADEQ,  EPA  assiunes  that  the  coimties 
will  interpret  their  regulations  in  the 
same  way  as  the  Attorney  General  has 
interpreted  ADEQ's  genwal  permit 
public  notice  provisions.  The  EPA  is 
therefore  eliminating  the  interim 
approval  issues  for  Maricopa  and  Pima 
as  proposed  in  II.B.l.b.l5  and  II.B.l.c.10 
of  the  NPR 

12.  Title  I  Modification 

In  the  NPR,  EPA  disciissed  its 
position  that  the  definition  of  "title  I 
modification"  is  best  interpreted  as  not 
including  changes  reviewed  under 
minor  NSR  programs  or  changes  that 
trigger  the  application  of  a  pre-1990 
NESHAP  requirement.  The  EPA  stated 
that  it  considers  the  definitions  of  "title 
I  modification"  in  the  ADEQ,  Maricopa, 
and  Pinal  programs,  which  are 
consistent  with  this  interpretation,  to  be 
fiilly  consistent  with  part  70.  The  EPA 
also  foimd  Pima's  interpretation  of  "title 
I  modification",  which  included  minor 
soiuce  preconstruction  review  changes, 
to  be  consistent  with  pari  70  since 
nothing  in  part  70  bars  a  state  from 
considering  minor  NSR  to  be  a  title  I 
modification. 

Several  commenters  stated  that  they 
agree  with  EPA's  interpretation  that 
"title  I  modification"  does  not  include 
minor  NSR  The  commenters  also 
objected  to  EPA's  approval  of  the  I^ma 
Corunty  interpretation  of  "title  I 
modification"  on  the  grounds  that  it  is 
inconsistent  with  EPA's  interpretation 
and  also  because  it  is  contrary  to 
Arizona  State  law  which  requires  that 
county  agencies  have  identical  title  V 
permit  issuance  procediires  to  ADEQ. 
On  August  14, 1995,  Pima  Coimty 
submitted  a  letter  to  EPA  dated  August 
11, 1995,  in  which  Pima's  Director, 
David  Esposito,  informs  EPA  that  in 
order  to  conform  with  these 
requirements  of  state  law,  Pima  now 
interprets  "title  I  modification"  not  to 
include  changes  reviewed  imder  a 
minor  source  preconstruction  review 
program,  consistent  with  ADEQ's 
interpretation.  The  EPA  recognizes  this 
revised  interpretation  as  the  Pima 
Coimty  definition  of  "title  I 
modification"  being  acted  on  today  and 
finds  that  it  is  fully  consistent  with  part 
70. 


Pinal  County  also  submitted  a 
conunent  suggesting  a  clarification  of 
EPA's  statement  in  the  proposal  that 
Pinal  does  not  interpiat  "title  I 
modification"  to  include  rhungna 
reviewed  under  a  minor  source 
prectmstruction  review  pro-am.  Pinal 
believes  it  is  more  acciuate  to  state  that: 
"At  least  to  the  extmt  that  a  change 
does  not  trigger  any  additional 
applicable  requirements,  and  merely 
requires  new  monitoring  and 
recordkeeping  requirements  rather  than 
modification  of  existing  provisions, 
Pinal  does  not  interpret  'title  I 
modification'  to  include  changes 
eligible  for  approval  as  'ofi^'{>ermit' 
revisirais  under  §  3-2-180  or  minor 
permit  revisions  under  %  3-2-190." 
Pinal  went  on  to  state  that  in  gmenil. 
changes  at  an  existing  source,  including 
the  addition  of  new  emissions  units, 
that  do  not  involve  "significant" 
increases  in  emission  levels  and  do  not 
trigger  or  violate  applicable 
requirements  may  be  processed  as  an 
"off-permit*^  revision  or  minor  permit 
revision. 

13.  Applicability  of  the  Pinal  County 
Program 

In  the  NPR.  EPA  indicated  that  in 
addition  to  major  sources,  affected 
sources,  and  solid  waste  incinerators, 
^  Pinal  requires  nonmajor  sources  subject 
to  a  standard  under  section  111  or 
section  112  to  obtain  a  title  V  permit. 
Pinal  County  submitted  a  comment  that 
while  this  statement  accurately  reflects 
the  program  as  originally  submitted  on 
November  15, 1993  and  amended  on 
August  18, 1994,  that  on  February  22, 
1995,  the  County  adopted  revised  rules 
that  allow  nonmajor  sources  reg\ilated 
under  sections  111  or  112  to  defer  or  be 
exempted  from  the  title  V  permit 
requirement  to  the  extent  allowed  by  the 
Administrator.  See  PCR  §  3-1-O40(B)(1) 
(b)  and  (c).  Pinal  submitted  these 
revised  regulations  on  August  15, 1995. 
The  approach  taken  in  Pinal's  revised 
program  is  clearly  consistent  with  part 
70,  represents  the  norm  among  State 
part  70  programs,  and  so  would  not 
have  presented  an  issue  at  proposal  had 
it  been  a  feature  of  the  originally 
submitted  program.  The  D>A  is 
therefore  finalizing  its  interim  approval 
of  Pinal's  program  with  this 
imderstanding  of  the  applicability  of  the 
program. 

Tbis  change  in  the  applicability  of 
nnal's  program  afiiects  EIPA's  approval 
imder  section  112(1)  of  Pinal's  program 
for  accepting  delegation  of  section  112 
standards  as  promulgated.  The  EPA 
stated  in  the  NPR  that  requirements  for 
approval  under  40  CFR  70.4(b) 
encompass  the  section  112(1)(5) 
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raqulranMnts  far  approval  of  ■  program 
tot  delegation  ai  Mctlon  112  atandudt. 
Becauae  Pinal's  original  program 
submittal  inchidad  all  sources  subfect  to 
sectiOD  112  standards  in  the  univene  of 
sources  subject  to  lU  title  V  pennitting 
requirements,  EPA's  propoeed  approirsl 
of  Pinal's  program  under  section  112Q) 
extended  to  section  112  standards  sa 
applicable  to  all  souioaa.  In  cases  where 
a  permit  program  has  chosen  to  defisr  or 
exempt  certain  sources  subject  to 
section  112  requirements  finom  the  title 
V  pennitting  requirament  as  allowed  by 
EPA  (e.g..  nonmafor  sources),  approval 
under  section  112(1)  of  the  program  for 
deleoation  extends  to  section  112 
standards  as  apolicable  to  only  thoee 
sources  that  wml  receive  title  V  permits. 
Pinal's  program  no  longer  applies  to  all 
sources  subject  to  section  112  standards. 
On  August  23. 1905,  however.  ADBQ 
submitted  a  separate  request  on  behalf 
of  Pinal  far  approval  under  section 
1 12(1)  of  Pinal's  program  for  seeking 
delegation  of  sec^on  112  standarda  even 
insonr  as  they  extend  to  sources  that  are 
deferred  or  exempted  from  the  title  V 
permit  reouirsment  under  the  Pinal 
program.  (See  letter  from  Donald 
Gabrielaon.  Pinal  County  Air  Pollution 
Control  OfBcer,  to  David  Howekamp, 
Dirsctor,  Air  and  Toxics  Division.  EPA 
Region  DC  dated  June  8. 1995.)  Ptnal 
refan  to  this  request  in  its  comment         , 
letter.  Pinal's  reouest  for  approval  under 
section  112(1)  reisrences  the  information 
contained  in  Pinal's  original  tide  V 
program  submittal  as  a  demonstration 
that  Pinal  meets  the  criteria  under 
section  112(1)(5)  and  section  63.91  for 
approval  of  a  delegation  program.  The 
Q'A  Is  therefore  finalizing  its  approval 
under  section  112(1)  of  Pinal's  program 
for  delegation  of  section  112  standards 
as  they  apply  to  all  sources.  See  II.C.2 
below. 

14.  Major  Source  Definition  in  Pinal 
Program 

In  response  to  EPA's  proposed  interim 
approval  issue  regarding  inclusion  of 
HAP  fugitive  emissions  in  determining 
ma)or  source  statvis  (see  II.B.l.d.2  of  the 
NPR),  Pinal  commented  that  it  has 
revised  its  definition  of  "major  source" 
in  PCR  §  l-3-140(79)(b)  accordingly. 
This  revision  was  included  in  the 
revised  Pinal  program  submitted  on 
August  IS.  1995.  The  EPA  believes  that 
this  provision  requires  further  revision, 
however,  to  clarify  that  fugitive 
emissions  must  be  included  in 
determining  whether  the  source  is  major 
for  purposes  of  both  the  10  ton  per  year 
and  25  ton  per  ]rear  HAP  major  source 
thresholds.  Currently,  the  phrase 
"including  any  fugitive  emissioos  of  any 
such  pollutants"  modifies  only  the  25 


ton  per  year  threahokL  The  EPA  is 
momfylng  the  interim  approval  iasua  to 
reflect  this  neo— sary  daiiflcitiaa.  See 
n.Cl.d.2  below. 

The  EPA's  I4PR  also  raqulrad  Pinal  to 
revise  its  "nia)ar  source"  definition  to 

Erovlde  that  ftigitive  aniaeiona  ahall  not 
s  considered  in  determining  wdiother  it 
is  a  major  aource  far  purpoaes  of  section 
302(])  of  the  Act  unleas  the  source 
belongs  to  one  of  the  catagoriea  of 
sources  listed  in  section  70.2  under  the 
definitian  of  "Major  aource."  paragraph 
2.  items  (i)  to  (xxvil).  Pinal  conunentod 
that  its  revised  program  submittal 
addressss  thia  iaaue.  Pinal  revised  PCR 
§  l-3-140<79Xc)  to  include  a  proviaion 
far  defining  wdien  fugitive  — "<— f""« 
must  be  Induded  in  detasmining  a 
sources  potential  emisaions  Cor  purpoaae 
of  title  V  applicability.  Thia  provision 
includes  the  list  of  categoriee  as 
discussed  above  except  for  the  final 
item  on  the  bat.  namely  "all  other 
stationary  source  categories  regulated  by 
a  standard  promulgBted  under  aection 
111  or  112  of  the  Act.  but  only  with 
respect  to  those  air  pollutanta  that  have 
beoi  regulated  for  tnat  category." 
Instead.  Pinal's  definition  of  major 
source  states  that  fugitive  emissions 
shall  be  conaJdered  in  determining 
whether  a  aource  is  major  far  purposes 
of  $  302(J)  of  die  Act  if  the  source  is 
regulated  by  a  standard  promulgated  as 
of  August  7. 1980  imder  section  111  or 
section  112  of  the  Act  or  if  a  section  111 
or  aecticm  112  standard  expreaaly 
requires  inclusion  of  fugitive  emissions 
in  determining  major  source  statiu  (PCR 
§  l-3-140(7g)(c)(ii).(iii).  and  (iv)).  This 
definition  is  not  consistent  with  the 
current  section  70.2  definition  of  "major 
source"  and  therefore  is  not  fully 
approvable. 

m  today's  final  interim  approval 
action  on  the  Pinal  County  program, 
EPA  is  requiring  that  for  fiiU  approval 
Pinal  must  revise  its  definition  of  major 
source  to  i»ovide  that  fugitive  amissions 
must  be  included  in  determining  if  a 
source  is  major  far  purpoaee  of  section 
302(j)  of  the  Act  if  that  source  belongs 
to  8  source  category  regulated  by  a 
standard  promulgated  under  section  111 
or  section  112  of  the  Act.  but  only  with 
respect  to  those  pollutants  that  have 
been  regulated  for  that  category.  See 
n.C.l.d.3  below.  The  EPA  notes  that  it 
has  proposed  revisions  to  the  major 
source  definition  with  regard  to  the 
inclusion  of  fugitives  in  determining 
major  source  status.  (See  59  PR  44527, 
August  29,  1994  and  60  FR  45565. 
August  31. 1995.)  The  EPA  recognizes 
that  Pinal  may  be  required  to  revise  its 
major  source  definition  difiiarently  than 
described  above  should  EPA  finalize  its 
proposed  revisions  to  the  major  source 


definition  prior  to  the  date  that  Pinal 
must  sufandt  its  revised  program 
subndttaL 

C.  Final  Actkta 

1.  Thle  V  Operating  Petmita  Program 

Tlie  EPA  is  promulgating  interim 
approval  of  the  <yerating  permits 
program  sutunittsd  by  t^  Ariztma 
Department  of  EnviranuMntal  Quality 
on  behalf  of  itaelf.  the  Maricopa  County 
Environmental  Servicee  Department,  the 
Pima  County  Department  of 
Environmantal  Quality,  and  the  Pinal 
County  Air  Quality  Control  District  on 
November  15. 1903  as  si^yplemented  by 
additional  matarials  as  rsfBienoed  in 
ILA  and  n.B  of  this  document  The  EPA 
is  also  promulgating  interim  approval  of 
the  portons  ofthe  revised  Pinal  County 
operating  permits  {nogram  submitted  on 
August  15. 1095  that  addreaa  the 
program  deficiencies  and  other  issues 
discussed  in  EPA's  July  13, 1995 
propoeed  interim  approval.  Theee 
provisions  inchid^>  Sections  1—3— 
140(79)(b)  and  l-3-140(7g)(c)  of  Article 
3  of  Chapter  1;  Sections  3-l-040(B)(l), 
3-1-080(0,  and  3-l-107(C)(3)  of 
Article  1  of  Chapter  3;  and  Section  3- 
5-500  of  Article  5  of  Chapter  3  ofthe 
Pinal  County  Code  of  Regulations  as 
adopted  or  reviaed  on  Fraruary  22. 
1995.  The  remainder  of  ths  Pinal 
County  revised  program  is  addresaed  by 
the  direct  final  action  in  aection  m  of 
this  document 

As  discussed  in  ILA.2  ofthe  NPR.  this 
interim  approval  doea  not  apply  to  the 
State  and  county  operating  permit 
programs  for  non-part  70  sources  or  to 
State  and  county  preoonatruction  review 
programs.  This  interim  approval  applies 
only  to  that  part  of  the  State  and  county 
permit  programs  that  provide  for  the 
issuance  of  Class  I  operating  permits  (in 
ADEQ),  Title  V  operating  permits  (in 
Maricopa  and  Pima),  and  Claas  A 
operating  permits  (in  Pinal). 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  November  30, 
1998.  During  this  interim  approval 
period.  AI^Q,  Maricopa.  Fima,  and 
Pinal  are  protected  from  sanctions,  and 
EPA  is  not  obligated  to  promulgate, 
administer  and  enforce  a  Federal 
operating  permits  program  in  Arizona. 
Permits  issued  under  a  program  with 
interim  approval  have  Kdl  standing  with 
respect  to  part  70.  and  the  1-year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

If  the  State  or  county  agencies  fail  to 
submit  a  complete  corrective  program 
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for  fiill  approval  by  May  30. 1998.  EPA 
will  start  an  18-month  clock  for 
mandatary  sanctions.  If  the  State  or 
counties  then  fail  to  submit  a  corrective 
program  that  EPA  finds  complete  before 
the  expiration  of  that  18-maath  period, 
EPA  will  be  required  to  apply  one  of  the 
sancticms  in  section  179(b)  of  the  Act, 
which  will  remain  in  e^ct  imtil  EPA 
determines  diat  the  State  or  counties 
have  corrected  the  deficiency  by 
submitting  a  amplete  corrective 
program.  Moreover,  if  the  Administrator 
fincu  a  lack  of  good  feith  on  the  part  of 
the  State  or  counties,  both  sanctions 
under  section  1 79(b)  will  apply  after  the 
expiration  ofthe  18-m<mth  period  until 
the  Administrator  determined  that  the 
State  or  counties  had  come  into 
compliance.  In  any  case,  if,  six  months 
after  application  of  the  first  sanction, 
the  State  or  counties  still  have  not 
submitted  a  corrective  program  that  EPA 
has  foimd  complete,  a  second  sanction 
will  be  required. 

If  EPA  disapproves  the  ADEQ, 
Maricopa,  Pima  or  Pinal  complete 
corrective  program,  EPA  will  be 
required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  ofthe 
disapproval,  imless  prior  to  that  date  the 
State  or  coimty  agency  has  submitted  a 
revised  program  and  EPA  has 
determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  State  or  county 
agency,  both  sanctions  imder  section 
179(b)  shall  apply  after  the  expiration  of 
the  18-month  period  until  the 
Administrator  determines  that  the  State 
or  county  agency  has  come  into 
compliance.  In  all  cases,  if,  six  months 
after  EPA  applies  the  firat  sanction,  the 
State  or  counties  have  not  submitted  a 
revised  program  that  EPA  has 
determined  corrects  the  deficiencies,  a 
second  sanction  is  recjuired. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  the  State  or  counties 
have  not  timely  submitted  a  complete 
corrective  program  or  EPA  has 
disapproved  its  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  the  Arizona 
State  or  county  agency  program  by  the 
expiration  of  this  interim  approval,  EPA 
must  promulgate,  administer  and 
enforce  a  Federal  permits  program  for 
the  State  or  coimties  upon  interim 
approval  expiration. 

Areas  in  which  the  Arizona  program 
is  deficient  and  requires  corrective 
action  prior  to  full  approval  are  as 
follows: 


a.  Arizona  Department  of 
Environmental  Quality.  AD&X  must 
make  the  following  changes,  or  rh^T^y 
that  have  (he  same  efiisct  to  receive  full 
approval: 

(1)  Revise  AAC  Rl8-2-101(61)(b)  to 
clarify  that  fugitive  emissions  of 
hazardous  air  pollutants  m\ist  be 
considered  in  determining  whether  the 
source  is  major  for  purposes  of  both  the 
10  ton  per  year  and  25  ton  per  year 
major  source  thresholds.  The  phrase 
"including  any  major  source  of  fugitive 
emissions"  in  the  current  rule  modifies 
only  the  25  ton  per  year  threshold.  This 
phrase  could  also  imply  that  fugitives 
are  included  in  the  potential  to  emit 
determination  only  if  the  source  emits 
major  amounts  of  fugitive  emissions. 
The  EPA  expects,  however,  that  ADEQ 
%vill  implement  this  provision 
consistent  with  the  EPA  policy  that  all 
fugitive  emissions  of  hazardous  air 
pollutants  at  a  source  must  be 
considered  in  determining  whether  the 
soiuce  is  major  for  purposes  of  section 
112  ofthe  CAA. 

(2)  Revise  AAC  Rl8  to  clarify  that, 
when  an  existing  source  obtains  a 
significant  permit  revision  to  revise  its 
permit  from  a  Class  II  permit  to  a  Class 
I  permit,  the  entire  permit,  and  not  just 
the  portion  being  revised,  must  be 
issued  in  accordance  with  part  70 
permit  application,  content,  and 
issuance  requirements,  including 
requirements  for  public,  affected  state, 
and  EPA  review. 

(3)  Section  70.6(a)(8)  requires  that 
title  V  permits  contain  a  provision  that 
"no  permit  revision  shall  be  reqiiired 
under  any  approved  economic 
incentives,  marketable  permits, 
emissi(His  trading  and  other  similar 
programs  or  processes  for  changes  that 
are  provided  for  in  the  permit."  AAC 
Rl8-2-306(A)(10)  includes  this  exact 
provision  but  also  includes  a  sentence 
that  negates  this  provision.  ADEQ  must 
either  delete  the  negating  sentence: 

"This  provision  shall  not  apply  to 
emissions  trading  between  sources  as 
provided  in  the  applicable  implementatioQ 
plan." 

or  revise  this  sentence  as  follows: 

"This  provision  shall  not  apply  to 
emissions  trading  between  sources  [as 
provided]  if  such  trading  is  prohibited  in  the 
applicable  implementation  plan." 

(§  70.6(a)(8)) 

(4)  Section  70.4(b)(12)  provides  that 
sources  are  allowed  to  make  changes 
within  a  permitted  facility  without 
requiring  a  permit  revision,  if  the 
changes  are  not  modifications  under  any 
provision  of  tiUe  I  of  the  Act  and  the 
changes  do  not  exceed  the  emissions 
allowable  under  the  permit. 


Specifically,  section  70.4(bXl2MUi) 
juovides  diat  if  a  pennit  ^pUamt 
raquasts  it  the  peraiitting  uithority 
ahall  issue  a  pennit  allowing  far  the 
trading  of  emiasians  increases  and 
decraaaas  in  the  permitted  facility  solely 
for  the  purpoee  of  complying  witih  a 
federally  enforceable  on^aions  cu>. 
est^lished  in  the  permit  independent 
of  otherwise  applicable  requirements. 
AAC  Rl8-2-306(A)(14)  provides  for 
such  pennit  conditions  but  does  not 
restrict  the  allowdile  dianges  to  those 
that  are  not  modifications  under  title  I 
ofthe  Act  and  those  that  do  not  exceed 
the  emissions  allowable  under  the 
permit  ADEQ  must  revise  AAC  R18-2- 
306(A)(14)  to  clarify  that  chvoges  made 
under  this  provision  may  not  be 
modifications  under  any  provision  of 
tide  I  of  the  Act  and  may  not  exceed 
emissions  allowable  imder  the  permit 

(5)  Revise  AAC  R18-2-310  to  be 
consistent  with  the  section  70.6(g) 
provision  for  an  emergency  affirmative 
defense.  Part  70  programs  may  only 
provide  fat  an  affirmative  defense  to 
actions  brotight  for  noncompliance  with 
technology-based  emission  limits  when 
such  noncompliance  is  due  to  an 
emergency  situation. 

(6)  Revise  AAC  Rl8-2-331(A)(l)  to 
provide  imder  the  definition  of 
"material  permit  condition"  that  "the 
condition  is  in  a  permit  or  pennit 
revision  issued  by  the  Director  or  the 
Control  Officer  after  the  effective  date  of 
this  section." 

b.  Maricopa  County  Environmental 
Services  Department  Maricopa  must 
make  the  following  changes,  or  changes 
that  have  the  same  efiisct,  to  receive  foil 
approval: 

(1)  Delete  the  following  language  from 
MAPC  Regulation  I,  Rule  100,  section 
224: 

"Properties  shall  not  be  considered 
contiguous  if  they  are  connected  only  by 
property  upon  which  is  located  equipment 
utilized  soMy  in  transmission  of  electrical 
energy." 

This  language,  which  is  part  of  the 
definition  of  a  stationary  source,  is  not 
consistent  with  the  stationary  source 
definition  in  section  70.2. 

(2)  Revise  MAPC  Regulation  I,  Rule 
100,  section  251.2  to  clarify  that  fugitive 
emissions  of  hazardous  air  pollutants 
must  be  considered  in  determining 
whether  the  source  is  major  for 
purposes  of  both  the  10  ton  per  yeai  and 
25  ton  per  year  major  source  thresholds. 
The  phrase  "including  any  major  source 
of  fugitive  emissions"  in  the  submitted 
§  251.2  modifies  only  the  25  ton  per 
year  threshold.  This  phrase  could  also 
imply  that  fugitives  are  included  in  the 
potential  to  emit  determination  only  if 
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the  source  emits  major  amounts  of 
fugitive  emissions.  The  EPA  expects, 
however,  that  Maricopa  will  implement 
this  provision  consistent  with  the  EPA 
policy  that  all  fugitive  emissions  of 
haxardous  air  poUutants  at  a  source 
must  be  ccmsioered  in  determining 
whether  the  source  is  major  for 
purposes  of  section  112of  theCAA. 

(3)  Revise  MAPC  Regulation  I.  Rule 
100.  section  505  to  clarify  that  for  Title 

V  sources,  records  of  all  required 
monitoring  data  and  support 
information  must  be  retained  for  a 
period  of  five  years,  as  provided  in 
Regulation  0.  Ride  210.  section 
302.1(d)(2).  (§70.6(aM3)(U)fB)) 

(4)  Revise  MAPC  Regulation  I.  Rule 
100,  section  506  to  clarify  that  for  Title 

V  sources,  all  peimits.  ii^cluding  all 
elements  of  permit  content  specified  in 
Rule  210.  section  302.  shall  be  available 
to  the  public,  as  provided  in  Regulation 
n.  Rule  200,  section  411.1. 
(§70.4(b)(3)(viii)) 

(5)  Revise  MAPC  Regulation  D.  Rule 
200.  section  312.2  to  define  when 
sources  become  "subject  to  the 
requirements  of  Title  V."  A  source 
becomes  subject  to  the  requirements  of 
title  V  from  the  effective  date  of  EPA's 
approval  of  the  County's  program  when 
the  source  meets  the  applicability 
requirements  as  provided  in  section  302 
of  Rule  200.  In  addition,  revise  section 
312.5  to  require  that  existing  sources 
that  do  not  hold  a  valid  installation  or 
operating  permit  must  submit  an 
application  within  12  months  of 
becoming  subject  to  the  requirements  of 
title  V. 

(6)  Provide  a  demonstration  that  the 
activities  listed  in  MAPC  Regulation  11. 
Rule  200.  Section  303.3(c)  are 
insignificant.  Remove  from  the  list  any 
activities  that  are  subject  to  a  unit- 
specific  applicable  requirement. 
Another  option  is  to  add  emissions  cut- 
offs or  size  limitations  to  ensure  that  the 
listed  activities  are  below  any 
applicability  thresholds  for  applicable 
requirements.  (§  70.5(c).  %  70.4(b)(2)) 

(7)  For  the  reason  explained  above  in 
n.C.l.a.(3).  revise  MAPC  Regulation  U. 
Rule  210.  Section  302. l(j)  by  either 
deleting  the  following  sentence: 

"This  provision  ihsU  not  apply  to 
emissions  trading  between  sources  as 
provided  In  the  applicable  implementation 
plan." 

or  by  revising  this  sentence  as  follows: 

"This  provision  shall  not  apply  to 
emissions  trading  between  sources  (as 
provided)  if  such  trading  is  prohibited  in  the 
applicable  implementation  plan  " 

(§  70.6(a)(8)) 

(8)  For  the  reason  explained  above  in 
U.C.I. a.(4).  revise  MAPC  RegulaUon  U. 


Rule  210.  Section  302.1(n)  to  clarify  that 
change*  made  under  this  provision  may 
not  be  modifications  under  any 
provision  of  title  I  of  the  Act  and  may 
not  exceed  emisaians  allowable  under 
the  permit  In  addition,  revise  this 
provision  to  require  the  notice  reqxdred 
by  sections  403.4  and  403.5  to  also 
deecribe  how  the  increases  and 
decreases  in  emissions  will  comply  with 
the  terms  and  conditions  of  the  pennit. 
(870.4(b)(12)) 

(9)  Delete  the  provision  of  MAPC 
Regulation  11.  Ride  210.  section  404.1(e) 
that  provides  for  equipment  removal 
that  does  not  result  in  an  increase  in 
emissions  to  be  processed  as  an 
administrative  pennit  amendment. 
Equipment  removal,  even  if  it  does  not 
result  in  an  increase  in  emissions,  is  not 
similar  to  the  types  of  changes  that  EPA 
has  included  in  the  p>art  70  definition  of 
"administrative  permit  amendment."  In 
some  cases  removal  of  equipmmt.  such 
as  monitoring  equipment,  will  require 
processing  as  a  significant  permit 
revision.  In  other  situations  removal  of 
equipment  may  qualify  for  processing  as 
a  minor  permit  revision  or  possibly  for 
treatment  under  the  operational 
flexibility  provisions.  (§  70.7(d), 
870.7(e)(4)) 

(10)  E)elete  the  following  language 
bom  the  criteria  for  minor  permit 
revisions  in  MAPC  Regulation  I,  Rule 
210.  section  405. 1(c]: 

"  *   *   *  other  than  a  detennination  of 
RACT  pursuant  to  Rule  241.  Section  302  of 
these  mlea,  •  •  ••• 

This  language  is  included  in  the  rule  as 
an  exception  to  the  prohibition  against 
allowing  case-by-case  determinations  to 
be  processed  as  minor  permit  revisions. 
The  definition  of  RACT  in  section  272 
of  Rule  100  states  that  "RACT  for  a 
particular  facility,  other  than  a  facility 
subject  to  Regulation  III.  is  determined 
on  a  case-by-case  basis  •   •   •••  Rule  241 
is  not  in  Regulation  m.  so  RACT 
determinations  made  pursuant  to  this 
rule  are  done  so  on  a  case-by-case  basis. 
Excepting  RACT  determinations  from 
the  prohibition  against  processing  case- 
by-case  determinations  through  the 
minor  pennit  revision  process  violates 
the  requirement  of  section 
70.7(e)(2)(i)(A)(3). 

(11)  Revise  Regulation  II.  Rule  210, 
Section  408  to  include  a  provision  for 
giving  public  notice  "by  other  means  if 
necessary  to  assure  adequate  notice  to 
the  affected  pubUc."  (§  70.7(h)(1)) 

c.  Piwa  County  Department  of 
Envimnmental  Quality.  Pima  must  make 
the  following  changes,  or  changes  that 
have  the  same  effect,  to  receive  full 
approval: 


(1)  Revise  the  definition  of  major 
source  in  PCC  $  17.04.340(133)(bHi)  to 
clarify  that  fugitive  emissions  of 
hazardolu  air  pollutants  must  be 
considered  in  determining  whether  the 
source  is  major  for  purposes  of  both  the 
10  ton  per  year  and  25  ton  per  year 
major  source  thresholds.  The  current 
definition  appears  to  require  inclusion 
of  fugitive  emissions  only  wdien 
determining  applicability  according  to 
the  10  ton  per  year  major  source 
threahold. 

(2)  Revise  POC  §  17.12.150(B)  and 
§  17.12.150(G)(1)  to  clarify  when  a 
source  becomes  subject  to  obtaining  title 
V  permits.  A  source  becomes  subject  to 
obtaining  a  tide  V  permit  from  the 
effective  date  of  EPA's  approval  of  the 
County's  program  when  the  source 
meets  the  applicability  requirements  as 
provided  in  section  17.12.140(B)(1). 

(3)  Revise  PCC  8 17.12.160(E)(7)  to 
provide  that  only  emissions  units  that 
are  not  subject  to  unit-specific 
applicable  requirements  may  qualify  for 
treatment  as  insignificant  emissions 
units. 

(4)  For  the  same  reason  discussed 
above  in  II.C.l.a.(3).  revise  PCC 

8 17.12.180(A)(10)  by  either  deleting  the 
following  sentence: 

"This  provision  shall  not  apply  to 
emissions  trading  between  sources  as 
provided  in  the  applicable  implementation 
plan." 

or  by  revising  this  sentence  as  follows: 

"This  provision  shall  not  apply  to 
emissions  trading  between  sources  |as 
(Hovidedl  if  such  trading  is  prohibited  in  the 
applicable  implementation  plan." 

(870.6(a)(8)) 

(5)  For  the  same  reason  discussed 
above  in  II.C.l.a.(4),  revise  PCC 

8 17.12.180(A)(14)  to  clarify  tiiat 
changes  made  under  this  provision  may 
not  be  modifications  under  any 
provision  of  title  I  of  the  Act  and  may 
not  exceed  emissions  allowable  under 
the  pennit.  (8  70.4(b)(12)) 

(6)  Revise  PCC  8  17.12.340  to  include 
a  provision  for  giving  public  notice  "by 
other  means  if  necessary  to  assure 
adequate  notice  to  the  affected  public." 
(870.7(h)(1)) 

d.  Pinal  County  Air  Quality  Control 
District.  Pinal  must  make  the  following 
changes,  or  changes  that  have  the  same 
effect,  to  receive  fidl  approval: 

(1)  Revise  PCR  8  l-3-140(79)(b)(i)  to 
clarify  that  fugitive  emissions  of 
hazardous  air  pollutants  must  be 
considered  in  determining  whether  the 
source  is  major  for  purposes  of  both  the 
10  ton  per  year  and  25  ton  per  year  HAP 
major  source  thresholds.  The  phrase 
"including  any  fugitive  emissions  of  any 
such  pollutants"  in  the  current  rule 
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modifies  only  the  25  ton  per  year 
threshold.  The  EPA  expects,  however, 
that  Pinal  will  implement  this  provision 
consistent  with  the  EPA  policy  that  all 
fugitive  emissions  of  haardous  air 
pollutants  at  a  source  must  be 
considered  in  determining  whether  the 
source  is  major  fm  purposes  of  section 
112oftheCAA. 

(2)  Revise  PCR  8 1-3-1 40(79)(c)  to 
delete  sections  79(c)(ii).  (ill),  and  (iv) 
and  to  add  the  following  to  the  list  of 
sources  that  must  include  fugitive 
emissions  when  determining  major 
source  status  as  defined  in  section  302(j) 
of  the  Act: 

"The  source  belongs  to  a  category  regulated 
by  a  standard  promulgated  under  section  111 
or  112  of  the  Act.  but  only  with  respect  to 
those  air  pollutants  that  have  been  regulated 
for  that  category." 

(3)  Revise  PCR  8  3-1-040(0(1)  to 
require  that  the  motor  vehicles, 
agricultural  vehicles,  and  fuel  burning 
equipment  that  are  exempt  from 
permitting  shall  not  be  exempt  if  they 
are  subject  to  any  applicable 
requirements.  (70.5(c)) 

(4)  Revise  PCR  8  3-l-045(F)(l)  to 
require  sources  requiring  Class  A 
penults  to  submit  a  permit  application 
no  later  than  12  months  after  the  date 
the  Administrator  approves  the  District 
program.  Revise  PCR  8  3-l-050(C)  to 
include  an  application  deadline  for 
existing  sources  that  become  subject  to 
obtaining  a  Class  A  permit  after  the 
initial  phase-in  of  the  program.  One 
example  is  a  synthetic  minor  source  that 
is  not  initially  required  to  obtain  a  Class 
A  permit  but  later  removes  federally 
enforceable  limits  on  its  potential 
emissions  such  that  it  becomes  a  major 
source,  but  is  not  required  to  go  through 
the  preconstruction  review  process. 
This  application  deadline  must  l>e  12 
months  bom  when  the  source  becomes 
subject  to  the  program  (meets  Class  A 
permit  applicability  criteria). 
(S70.5(a)(1)(i)) 

(5)  For  the  reason  discussed  above  in 
n.C.l.a.(3),  revise  PCR  8  3-l-081(A)(10) 
by  either  deleting  the  following 
sentence: 

"This  provision  shall  not  apply  to 
emissions  trading  between  sources  as 
provided  in  the  applicable  implementation 
plan." 

or  by  revising  this  sentence  as  follows: 

"This  provision  shall  not  apply  to 
emissions  trading  between  sources  [as 
provided)  if  such  trading  is  prohibited  in  the 
applicable  implementation  plan." 

(870.6(a)(8)) 

(6)  For  the  reason  discussed  above  in 
n.C.l.a.(4),  revise  PCR  §  3-l-081(A)(14) 
to  clarify  that  changes  made  under  this 
provision  may  not  be  modifications 


under  any  provision  of  tide  I  of  the  Act 
and  may  not  exceed  emissions 
allowable  under  the  permit  In  addltim, 
revise  this  provision  to  require  that  the 
permit  tains  and  conditions  shall 
provide  for  notice  that  conforms  to 
section  3-2-180(D)  and  (E)  and  that 
describes  how  the  increases  and 
decreases  in  onlssions  will  comply  with 
the  terms  and  conditions  of  the  permit 
(S70.4(b)(12)) 

(7)  Revise  PCR  8  3-4-420  to  provide 
that  a  conditional  order  that  allows  a 
source  to  vary  from  the  requirement  to 
obtain  a  Class  A  permit  may  not  be 
granted  to  any  source  that  meets  the 
Class  A  permit  applicability  criteria 
pursuant  to  PCR  8  3-1-040. 

The  scope  of  the  pari  70  programs 
approved  in  this  document  applies  to  all 
pari  70  sources  (as  defined  in  die 
approved  program)  within  the  State  of 
Arizona,  except  any  sources  of  air 
pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See,  e.g.,  59  FR  55813, 
55815-18  (Nov.  9, 1994).  The  term 
"Indian  Tribe"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  communlfy, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians."  See  section  302(r)  of  the  CAA; 
see  also  59  FR  43956,  43962  (Aug.  25, 
1994):  58  FR  54364  (Oct.  21, 1993). 

2.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(S)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  state  and  county 
programs  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  is  also 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  section  63.91  of 
ADEQ's,  Maricopa's,  Pima's,  and  Pinal's 
programs  for  receiving  delegation  of 
section  112  standards  that  are 
luichanged  from  the  federal  standards  as 
promulgated  and  that  apply  to  sources 
covered  by  the  part  70  proeram. 

As  discussed  in  the  NPR,  because 
Pima's  approved  program  requires  all 
soun»s  (including  nonmajor  sources) 
subject  to  a  requirement  under  section 
112  of  the  Act  to  obtain  a  part  70  permit, 
the  proposed  approval  of  Pima's 
program  for  delegation  extends  to 
section  112  standards  as  applicable  to 
all  sources.  ^EQ,  Maricopa,  and  Pinal 


will  not  issue  part  70  permits  to 
nonmajor  sources  sul^ect  to  a  section 
112  standard  (unless  such  sources  are 
designated  by  EPA  to  obtain  a  permit) 
but  these  agencies  submitted  addenda  to 
their  title  V  programs  in  which  they 
specifically  requested  approval  under 
section  112(1)  of  a  program  for 
delegation  of  unchanged  secticm  112 
standards  applicable  to  non-part  70 
sources.  (See  discussion  in  II.B.2  of  the 
NPR  and  in  II.B.13  of  this  document) 
Therefore,  today's  proposed  approval 
under  section  112(1)  of  AIKQ's, 
Maricopa's,  and  Pinal's  program  for 
delegation  extends  to  non-part  70 
sources  as  well  as  part  70  sources. 

m.  Direct  Final  Action  on  Revised 
Pinal  Connfy  Program 

A.  Analysis  of  County  Submission 

ADEQ,  on  behalf  of  Pinal  Counfy, 
submitted  a  revised  tide  V  permit 
program  for  Pinal  Coimty  on  August  15, 
1995.  The  revised  program  submittal 
consisted  of  a  revised  Counfy  code  of 
regulations  adopted  by  the  Pinal  Counfy 
Board  of  Supervisors  on  February  22, 
1995  and  a  supplemental  Counfy 
Attorney's  le^  Opinion.  The  other 
program  elements  submitted  on 
November  15, 1993  and  subsequent 
dates  as  noted  in  the  proposed  interim 
approval  are  considered  ptart  of  this 
revised  program  except  where  the 
revised  regulation  or  supplemental 
Counfy  Attorney's  opinion  change  or 
replace  those  program  elements.  In 
some  cases,  the  County  revised  its 
regulations  to  correct  deficiencies  or 
address  other  issues  identified  by  EPA 
in  its  July  13, 1995  proposed  interim 
approval.  The  EPA  has  discussed  such 
changes  in  n.B  above  and  taken  final 
action  on  those  program  revisions  in  ILC 
above.  The  discussion  that  follows  and 
the  direct  final  interim  approval  action 
being  taken  today  apply  to  changes  to 
the  regulation  that  are  relevant  to 
implementation  of  the  title  V  operating 
permits  program  that  were  not 
addressed  in  the  final  interim  approval 
action  in  section  U  of  this  document. 

The  EPA  is^ublishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
doctmient  in  this  Federal  Register 
publication,  the  EPA  is  proposing 
interim  approval  of  the  specified 
portions  of  the  op>eratlng  permit 
program  submitted  by  Pinal  should 
adverse  or  critical  commehts  be  filed. 

If  EPA  receives  adverse  or  critical 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
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will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  the 
propoaed  mle.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
elective  on  December  30. 1996. 

Today's  direct  final  action 
promulgates  approval  of  specific 
changes  to  the  Pinal  County  Code  of 
RegulBtions  adopted  on  February  22. 
1995  that  are  relevant  to 
implementation  and  enforcement  of  the 
Pinal  County  title  V  operating  permits 
program.  The  specific  provisions  of 
Pinal's  title  V  regulations  adopted  or 
revised  on  Febn^ry  22. 1995  that  are 
addressed  by  this  direct  final  action  are 
Sections  l-3-140(la).  140(16a).  140(44). 
140(56).  140(58e).  140(59).  140(66). 
140(86),  140(89).  and  140(146)  of  Article 
3  of  Chapter  1;  Sections  3-1-042. 
045(C),  050(C)(4).  050(G),  080(A). 
081(A)(5)(b).  081(A)(6).  100(A).  and  109 
of  Article  1  of  Chapter  3:  and  Articles 
5  and  7  of  Chapter  3  of  the  Pinal  County 
Code  of  Regulations  (PCR).  These 
regulations  substantially  meet  the 
requirements  of  40  CFR  part  70,  SS  70.2 
and  70.3  for  applicability:  sections  70.4. 
70.5,  and  70.6  for  permit  content, 
including  operational  Oexibility;  §  70.7 
for  public  participation  and  minor 
permit  modifications;  §  70.5  for  criteria 
that  define  insignificant  activities;  $  70.5 
for  complete  application  forms:  and 
§  70.11  for  enforcement  authority. 
Although  the  regulations  substantially 
meet  part  70  requirements,  there  are 
deficiencies  in  the  program  that  are 
outlined  under  section  UI.C.  below  as 
interim  approval  issues  and  further 
described  in  the  Technical  Support 
Document. 

The  analysis  contained  in  this 
document  focuses  on  the  specific 
elements  of  the  revised  Pinal  title  V 
operating  permits  program  that  must  be 
corrected  to  meet  the  minimum 
requirements  of  part  70.  The  full 
program  submittal:  the  Technical 
Support  Document  (TSD),  which 
contains  a  detailed  analysis  of  the 
submittal:  and  other  relevant  materials 
are  available  for  inspection  as  part  of  the 
public  docket  (AZ-9S-1-OPS).  The 
docket  may  be  viewed  during  regular 
business  hours  at  the  address  listed 
above. 

1.  General  Permits. 

Section  70.6(d)  provides  that 
pennitting  authorities  may  issue  a 
general  permit  covering  numerous 
similar  sources.  General  permits  must 


meet  all  requirements  applicable  to 
other  part  70  permits  and  must  specif 
the  criteria  that  sources  must  meet  to  be 
covered  under  the  general  permit 
Qualifying  sources  may  then  apply  for 
coverage  under  the  terms  and 
conditions  of  the  permit.  Article  5  of 
Chapter  3  of  the  Final  Coimty 
regidations  contain  the  provisions 
pertaining  to  general  pwmits.  Article  5 
as  submitted  on  November  15, 1993 
provided  that  the  Control  Officer  of' 
Pinal  County  could  issue  a  general 
permit  for  a  class  of  hdlities  that  had 
similar  operations,  similar  emissions, 
and  similar  applicable  requirements. 
Article  5  as  amended  by  Pinal  on 
February  22, 1995  and  submitted  to  EPA 
on  August  15, 1995  repeals  the  authority 
of  the  Control  Officer  to  issue  a  general 
permit.  Instead,  the  regulations  provide 
for  the  District  to  administer  general 
permits  that  are  issued  by  ADEQ. 
Administration  of  general  permits 
includes  receiving  applications  from 
sources  in  the  District  that  seek 
authorization  to  operate  under  a  general 
permit;  issuing,  denying,  or  revoking 
such  authorizations  to  operate  under  the 
permit;  and  enforcing  the  terms  and 
conditions  of  the  general  permit. 

PCR  §  3-5-490  contains  the 
requirements  for  applying  for  coverage 
under  a  general  permit,  lliere  are 
several  deficiencies  in  this  portion  of 
the  rule  that  must  be  corrected  before 
Pinal  can  receive  full  approval  of  its 
revised  program.  PCR  §  3-5-490(C) 
provides  that  an  existing  source  that 
files  a  timely  and  complete  application 
seeking  coverage  under  a  general  permit 
either  as  a  renewal  of  authorization 
under  the  general  permit  or  as  an 
alternative  to  renewing  an  individual 
pari  70  permit  may  operate  within  the 
limitations  set  foiih  in  its  application 
until  the  District  takes  action  on  the 
application.  This  is  inconsistent  with 
the  requirements  of  pari  70  and  with 
other  provisions  of  Pinal's  rules.  Section 
70.4(b)(10)  requires  that  if  a  timely  and 
complete  application  for  a  permit 
renewal  is  submitied  but  the  state  has 
failed  to  issue  or  deny  the  renewal 
permit  before  the  end  of  the  term  of  the 
previous  permit  then  either:  (1)  The 
permit  shall  not  expire  until  the  renewal 
permit  has  been  issued  or  denied;  or  (2) 
All  terms  and  conditions  of  the  permit 
shall  remain  in  effect  until  the  renewal 
permit  has  been  issued  or  denied.  PCR 
§  3-1-089  requires  that  any  source 
relying  on  a  timely  and  complete 
application  as  authority  to  operate  after 
expiration  of  the  permit  shall  be  legally 
bound  to  adhere  to  and  conform  to  the 
terms  of  the  expired  permit.  This 
provision  is  consistent  with  part  70. 


Pinal  must  revise  PCR  §  3-5-490(0)  to 
be  consistent  with  §  70.4(b)(10)  and  EPA 
recommends  that  it  be  raviMd  to  be 
oonaistent  with  PCR  §  3-1-089. 

Section  490(C)  also  provides  that  if  an 
existing  source  seeking  coverage  undw 
a  general  permit  as  an  ahemative  to 
renewing  an  individual  permit  is  denied 
authorization  to  do  so,  that  the  source 
must  apply  for  an  individual  permit 
within  180  days  of  being  notified  to  do 
so  but  may  continue  to  operate  within 
the  limitations  of  the  general  permit 
under  which  coverage  was  duiied 
during  that  180  day  period.  This  also 
confUcts  with  §  70.4(b)(10).  Pinal  must 
revise  the  rule  to  require  that  the  soturoe 
must  continue  to  complv  with  the  terms 
and  conditions  of  its  individual  source 
permit.  In  addition,  Pinal  must  revise 
section  490(C)  to  clarify,  ccmsistent  with 
§  70.7(d)  and  S  70.4(b)(10).  that 
notwithstanding  the  180  day  permit 
application  deadline  set  by  the  District 
in  its  notification  to  the  source,  the 
source  that  was  denied  coverage  under 
the  general  permit  may  not  operate  after 
the  date  that  its  individual  permit 
expires  unless  it  has  submitted  a  timely 
and  complete  application  to  renew  that 
individual  permit  in  accordance  with 
PCR  §  3-l-050(C)(2). 

PCR  §  3-5-550  includes  provisions 
for  the  Control  Officer  to  revoke  a 
source's  authorization  to  operate  under 
a  general  permit  and  require  that  it 
obtain  an  individual  source  permit.  PCR 
§  3-5-5  50(C)  provides  that  a  source 
previously  authorized  to  operate  under 
a  general  permit  may  operate  under  the 
terms  of  the  general  permit  until  the 
earlier  of  the  date  of  expiration  of  the 
general  permit,  the  date  it  submits  a 
complete  application  for  an  individual 
permit,  or  180  days  after  receipt  of  the 
notice  of  termination  of  any  general 
permit.  This  provision  also  requires  the 
source  to  comply  with  the  provisions  of 
PCR  §  3-1-089,  which  requires  that  any 
source  relying  on  a  timely  and  complete 
application  as  authority  to  operate  after 
a  permit  expires  must  comply  with  the 
terms  of  the  expired  permit.  PCR  8  3-5- 
550(C)  therefwe  contradicts  itself.  Pinal 
must  revise  the  rule  to  clarify  that  if  the 
Control  Officer  revokes  the  source's 
authorization  to  operate  imder  a  general 
permit  then,  if  the  sotirce  submits  a 
timely  and  complete  appUcation  for  an 
individual  source  permit  as  required  by 
the  Control  Officer,  it  may  continue  to 
operate  imder  the  terms  of  the  general 
permit  until  the  District  issues  or  denies 
the  individual  source  permit. 

B.  Direct  Final  Interim  Approval  and 
Implications 

The  EPA  is  promulgating  direct  final 
interim  approval  of  the  following 
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provisions  of  the  revised  operating 
permits  program  submitted  by  the 
Arizona  Department  of  Environmental 
Quality,  on  behalf  of  the  Pinal  Coimty 
Air  Quality  Control  District,  on  August 
15, 1995:  Sections  l-3-140(la), 
140(168),  140(44),  140(56),  140(58e), 
140(59),  140(66).  140(86).  140(89).  and 
140(146)  of  Article  3  of  Chapter  1; 
Sections  3-1-042,  045(C),  050(Q(4), 
050(G),  080(A),  081(A)(5)(b),  081(A)(6), 
100(A),  and  109  of  Article  1  of  Chapter 
3;  and  Articles  5  and  7  of  Chapter  3  of 
the  Pinal  County  Code  of  Regulations 
(PCR). 

This  direct  final  interini  approval 
does  not  apply  to  the  Coimty  operating 
permit  program  for  non-part  70  sources 
or  to  the  County  preconstruction  review 
program.  This  interim  approval  applies 
to  the  regulatory  provisions  cited  above 
only  as  they  apply  to  Class  A  operating 
permits. 

Areas  in  which  Pinal's  program  is 
deficient  and  requires  corrective  action 
prior  to  full  approval  are  as  follows. 
Pinal  must  correct  these  deficiencies  by 
November  30, 1998.  This  is  the 
expiration  date  of  the  interim  approval 
granted  by  EPA  to  the  original  program 
submitted  by  Pinal  on  November  15, 
1993  as  discussed  above  in  n.C.l.  The 
timeframes  and  conditions  of  this  direct 
final  interim  approval  action  and  for 
EPA  overeight  and  sanctions  are  the 
same  as  discussed  above  in  n.C.l. 

Pinal  must  make  the  following 
changes,  or  changes  that  have  the  same 
effect,  to  receive  full  approval: 

(1)  Revise  PCR  §  3-5-490(C)  to 
provide  that  when  an  existing  source 
that  files  a  timely  and  complete 
application  seeldng  coverage  under  a 
general  permit  either  as  a  renewal  of     — 
authorization  under  the  general  permit 
or  as  an  alternative  to  renewing  an 
individual  part  70  permit,  that  the 
source  must  continue  to  comply  with 
the  terms  and  conditions  of  the  permit 
under  which  it  is  operating,  even  if  that 
permit  expires,  until  the  District  issues 
or  denies  the  authorization  to  operate 
under  the  general  permit. 

(2)  Revise  PCR  §3-5-490(C)  to  require 
that  if  an  existing  source  seeking 
coverage  under  a  general  permit  as  an 
alternative  to  renewing  an  individual 
permit  is  denied  authorization  to  do  so, 
that  the  source  must  continue  to  comply 
with  the  terms  and  conditions  of  its 
individual  source  permit.  In  addition. 
Pinal  must  revise  §  3-5—490(0  io  clarify 
that  notwithstanding  the  180  day  permit 
application  deadline  set  by  the  District 
in  its  notification  to  the  source,  the 
source  that  was  denied  coverage  under 
the  general  permit  may  not  operate  after 
the  date  that  its  individual  permit 
expires  unless  it  has  submitted  a  timely 


and  complete  application  to  renew  that 
individual  permit  in  accordance  with 
PCR  §  3-1-050(0(2). 

(3)  Revise  PCR  §  3-5-550(C)  to  clarify 
that  if  the  Control  Officer  revokes  the 
source's  authorization  to  operate  under 
a  general  permit  then,  if  the  source 
submits  a  timely  and  complete 
application  for  an  individual  source 
permit  as  required  by  the  Control 
Officer,  it  may  continue  to  operate 
under  the  terms  of  the  general  permit 
until  the  District  issues  or  denies  the 
individual  source  permit. 

IV.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State  and  county 
submittals  and  other  information  relied 
upon  for  the  final  interim  approval  and 
direct  final  interim  approved,  including 
public  comments  on  the  proposal  from 
15  different  parties,  are  contained  in 
docket  number  AZ-95-1-OPS 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to.  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
interim  apprdval  and  direct  final 
interim  approval.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  document. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  «±ieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  acticm  pnHnulgated  today  does 


not  include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregBte,  or  to  the 
private  sector.  This  f^eral  acticm 
approves  pre-existing  requirements 
tmder  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  5  U.S.Q  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
&iforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  fitjm  Executive 
Order  12866  review. 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  October  18, 1996. 
John  Wto, 
Acting  Begional  Administratm. 

Part  70,  tide  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  7(MAMENDEp] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adi&ng  the  entry  for  Arizona  in 
alphabetical  order  to  read  as  follows: 

^pendix  A  to  Part  70 — ^Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Arizona 

(a)  Arizona  Department  of  Environmental 
Quality,  submitted  on  November  15. 1993 
and  amended  on  March  14, 1994;  May  17, 
1994;  March  20. 1995:  May  4. 1995;  July  22, 
1996;  and  August  12,  1996;  interim  approval 
effisctive  on  November  29, 1996;  interim 
approval  expires  November  30, 1998. 

(b)  Maricopa  County  Environmental 
Services  Department:  submitted  on 
November  15, 1993  and  amended  on 
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Decamber  15. 1993:  lanuary  13. 19M:  March 
9. 1994;  and  March  21. 199S:  July  22. 1990: 
and  Auguat  12. 1996:  interim  approval 
effKtIve  on  Novwnbar  29.  1996;  intsrim 
approval  expirvs  November  30. 1998. 

(c)  Pinw  County  Department  of 
Environmental  Quality:  submitted  on 
November  15,  1993  and  amended  on 
Dacmnber  15. 1993:  January  27. 1994:  April 
6. 1994:  and  April  8. 1994:  Auguat  14. 1995: 
July  22. 1996:  and  August  12. 1996;  interim 
approval  effective  on  November  29.  1996: 
interim  approval  expires  November  30, 1998. 

(d)  Pinal  County  Air  Quality  Control 
District: 

(1)  submitted  on  November  15. 1993  and 
amended  on  August  18.  1994;  August  15. 
1995:  July  22. 1996;  and  August  12.  1996: 
interim  approval  effective  on  November  29, 
1996:  interim  approval  expires  November  30. 
1998. 

(2)  revisions  submitted  on  August  IS.  199S: 
interim  approval  affective  on  December  30, 
1996;  interim  approval  expires  Novonber  30. 
1998. 


to 


(FR  Doc.  96-27836  Filed  10-29-96;  8:45  am] 
■UJNQ  COM  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parte  15  and  97 

[ET  Doclut  No.  94-32;  FCC  96-390) 

Allocation  of  SfMCtrum  Below  5  QHz 
Traneferred  From  Federal  Qovemment 
Uee 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  riile. 

summary:  The  Commission  declines  to 
adopt  additional  service  rules  or 
coordination  procedures  for  the  amateur 
service  and  Data-PCS  devices  or  for  the 
amateur  service.  The  Commission  also 
prohibits  airborne  use  of  all  unlicensed 
devices  in  the  2390-2400  MHz  band  in 
order  to  protect  space  research 
conducted  at  the  National  Astronomy 
and  Ionospheric  Center  Observatory 
(NAIC)  at  Arecibo.  Puerto  Rico.  In 
addition,  the  Commission  declines  to 
combine  the  2390-2400  MHz  and  2400- 
2483.5  MHz  bands  for  use  by  both  Data- 
PCS  and  other  unlicensed  devices.  It 
reaffirms  that  as  long  as  the  unlicensed 
device  satisfies  the  technical  standards 
of  the  band  in  which  it  is  operating,  the 
device  would  be  permitted  to  transmit 
in  either  band.  This  action  permits 
immediate  use  of  the  2390-2400  MHz 
and  2402-2417  MHz  bands  by  the 
amateur  service.  Data-PCS  devices,  and 
other  unlicensed  devices  under  existing 
rules.  Finally  the  new  and  enhanced 
services  and  uses  permitted  by  this 
action  will  create  new  jobs,  foster 


economic  growth,  and  improve 
communications  by  industry  and  the 
American  public. 

EFFECTIVE  DATE:  November  29. 1996. 
FON  FURTHER  INFORMATION  CONTACT: 
Seen  White  (202)  418-2453  and  Tom 
Derenge  (202]  418-2451,  Office  of 
Engineering  and  Technology. 
9UPPI  tMTNTARY  NIFORMATION:  This  is  a 
simmiary  of  the  Commiasion's  Fourth 
Report  and  Order.  ET  Docket  94-32. 
FCC  96-300.  adopted  September  20, 
1996,  and  released  October  18, 1996. 
The  full  text  of  this  Commission 
decision  is  svailable  for  inspection  and 
copying  during  nonnal  bushiess  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street.  N.W.,  Washington, 
D.C.,  and  also  may  be  purchased  bom 
the  Commission's  duplication 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street, 
N.W..  Suite  140,  Washington,  D.C 
20037. 

Smmnery  of  the  Report  end  Order 

1.  By  this  action,  the  Commission 
addresses  issues  raised  in  the  First 
Report  and  Order  and  Second  Notice  of 
Proposed  Rule  Making  (First  RBO  and 
Second  NPRM).  60  FR  13102,  March  10, 
1995,  10  FtX  Red  4769  (1995)  in  this 
proceeding  regarding  sharing  of  the 
2390-2400  MHz  and  2402-2417  MHz 
bands  by  the  Amateur  Radio  Service 
and  unlicensed  devices.  On  February  7, 
1995.  the  Commission  adopted  the  First 
RSO  and  Second  NPRM.  In  that  action, 
the  Commission  made  the  2390-2400 
MHz  band  available  for  use  by 
unlicensed  Data  Personal 
Communications  Services  (Data-PCS) 
devices  on  a  non-interfierence  basis, 
provided  for  continued  use  of  the  2402- 
2417  MHz  band  by  other.  non-Data-PCS. 
Part  IS  devices,  upgraded  the  allocation 
for  both  of  these  bands  for  use  by  the 
Amateur  Radio  Service  from  secondary 
to  primary,  and  allocated  the  4660-4685 
MHz  band  for  use  by  the  Fixed  and 
Mobile  Services.  Additionally,  we 
extended  the  existing  rules  governing 
Data-PCS  at  1910-1920  MHz  to  the 
2390-2400  MHz  band  and  decided  that 
both  the  amateur  service  and  non-Data- 
PCS  Part  15  operations  at  2402-2417 
MHz  would  continue  to  be  governed  in 
accordance  with  cvurently  applicable 
technical  and  operational  rules. 

2.  In  the  First  R6rO  and  Second 
NPRM.  we  also  requested  comment  on 
any  rule  changes  that  might  be 
necessary  for  the  amateur  service  and 
non-Data-PCS  Part  IS  devices  to  share 
the  spectrum  more  efficiently.  In 
addition,  we  sUted  that  E)ata-PCS  and 
amateiu-  use  of  2390-2400  MHz  would 
generally  be  compatible  and  that  it  was 


unnecessary  to  propose  any  formal 
standards  for  sharing  betMreen  these 
servioes  in  this  bend.  However,  we 
requested  comment  on  whether  formal 
sharing  requirements  would  be  needed 
or  whether  formal  coordination 
procedures  should  be  developed  for 
amateur/Data-PCS  use. 

3.  We  also  proposed  to  prohibit 
airborne  use  of  all  unlicensed  devices 
operating  at  2390-2400  MHz  in  arder  to 
protect  space  research  operations  at 
2380  MHz  in  the  vicinity  of  the  National 
Astronomy  snd  Ionospheric  Center 
Observatory  (NAIC)  at  Arecibo,  Puerto 
Rico.  Notii:^  that  we  were  not  proposing 
similu-ly  to  prohibit  the  terrestrial  use 
of  unlicensed  devices  in  the  vicinity  of 
the  NAIC,  we  sought  ccnnment  on 
whether  the  propMed  ban  on  airborne 
use  would  provide  adequate  protection 
to  space  reseerch  operations  and,  if  not. 
what  additional  steps  we  should  take  to 
provide  greater  protectian.  In  addition. 
vn  sought  comment  on  whether  the 
2390-2400  MHz  bend  and  the 
superjacent  2400-2483.5  MHz  band, 
where  Part  15  operatlacis  are  currently 
authorised,  should  be  combined  for  use 
as  a  single,  large  Part  15  band. 

4.  In  addition  to  commenting  on  these 
proposals,  several  commenters 
requested  that  we  allocate  the  2390- 
2400  MHz  and  2402-2417  MHz  bands  to 
unlicensed  devices  on  a  primary  basis. 
Currently,  unlicensed  devices  have  no 
allocation  status,  but  are  permitted  to 
operate  on  a  non-interferance  basis  to 
other  users  of  the  bands. 

5.  In  this  Fourth  Report  and  Order 
(Fourth  RBO)  the  Commission  declines 

■Mo  adopt  additional  service  rules  or 
coordination  procedures  for  the  amateur 
service  and  Data-PCS  devices  or  for  the 
amateur  service  and  other  Part  15 
devices.  We  find  that  the  existing 
technical  rules  governing  use  of  these 
bands  are  adequate  and  that  no 
additional  rules  are  needed.  We  also 
prohibit  airborne  use  of  all  unlicensed 
devices  in  the  2390-2400  MHz  band  in 
order  to  protect  space  reeearch 
conducted  at  the  NAIC.  In  addition,  we 
decline  to  combine  the  2390-2400  MHz 
and  2400-2483.5  MHz  bands  for  use  by 
both  Data-PCS  and  other  Part  15 
devices.  Instead,  the  item  reaffirms  that 
as  long  as  the  unlicensed  device 
satisfies  the  technical  standards  of  the 
band  in  which  it  is  operating,  the  device 
would  be  permitted  to  transmit  in  either 
band.  Finally,  the  Commission 
concludes  that  this  is  not  the 
appropriate  proceeding  to  address 
requests  for  a  primary  allocation  fior 
unlicensed  devices  in  the  2390-2400 
MHz  and  2402-2417  MHz  bends. 
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Final  leguletory  FlezibiUty  Aaalysls 

6.  As  reqidred  by  Section  603  of  the 
Regulatory  Flexibility  Act.  5  U.S.C  603 
(RFA).  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  die 
First  Report  and  Order  ana  Second 
Notice  of  Proposed  Rule  Making,  (First 
RBO  and  Second  NPRM).  ET  Docket  No. 
94-32.^  The  Commission  sought  written 
public  comments  on  proposab  in  the 
First  RBO  and  Second  NPRM,  including 
the  IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Fourth  Report  and  Order 
conforms  to  the  RFA.  as  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996  (CWAAA),  Public  Law  104- 
121, 110  Stat.  847  (1996).' 

7.  Need  for  and  Objectives  of  the  Rule: 
This  action  is  taken  in  response  to  the 
Reconciliation  Act,^  which  required  the 
Secretary  of  Commerce  to  identify  200 
megahertz  of  spectrum,  currentiy 
allocated  for  use  by  Federal  Govemmoit 
agencies,  that  could  be  transfarred  for 
private  sector  use,  and  in  response  to 
the  ensuing  Preliminary  Spectrum 
Reallocation  Report  published  by  the 
Department  of  Commerce,^  whidi 
identified  such  spectrum.  The  First  RBO 
and  Second  NPRM  in  this  proceeding 
allocated  the  2390-2400  MHz  band  to 
the  Amateur  Radio  Service  and  Data- 
PCS,  the  2402-2417  MHz  band  to  the 
Amateiu  Radio  Service,  and  the  4660- 
4685  MHz  band  to  the  Fixed  and  Mobile 
Services.  It  also  inquired  as  to  whether 
we  should  prohibit  aeronautical  use  of 
Data-PCS  or  other  imlicensed  devices  to 
protect  space  research  operations  at  the 
National  Astronomy  and  Ionospheric 
Center  (NAIC)  at  Arecibo,  Puerto  Rico, 
as  well  as  whether  we  should  allow 
Data-PCS  devices  to  operate  in  the 
2400-2483.5  MHz  band  where  other 
unlicensed  devices  operate,  and  vice 
versa.  The  allocation  of  Data-PCS 
spectrum  is  intended  to  provide 
enhanced  communication  service  to  the 
American  public,  while  also  creating 
new  jobs,  fostering  economic  growth, 
and  increasing  access  to 
communications  for  industry  and  the 
public.  The  upgrade  to  primary  status  of 
the  amateiu  allocation  in  this  spectrum 
will  encourage  amateur  operators  to  use 
this  spectrum.  The  Commission's 
adoption  of  rules  to  prohibit  the  use  of 
DaU-PCS  devices  in  the  2390-2400 


>  See  10  FCC  Red  4769  (1995). 

2  Subtitle  D  of  the  CWAAA  is  "The  Small 
Business  Regulatory  Enforcement  Fairness  Act  of 
1996"  (SBREFA).  codiRed  at  5  U.S.C.  601  et  sk). 

*  Omnibus  Budget  Reconciliation  Act  of  1993, 
Pub.  L.  103-66. 107  Stat  312  (enactod  August  10. 
1993). 

*  See  Spectrum  Reallocation  Final  Report.  U.S. 
Department  of  Commetoe,  NTIA.  Special 
Publication  9S-32.  February  1995. 


MHz  band  while  airborne,  is  intended  to 
protect  space  research  operations  at  the 
NAIC 

8.  Summary  of  Significant  Issues 
Raised  by  Public  Ccnnments  in  Response 
to  the  IRFA:  No  omnments  directly 
responded  to  the  IRFA.  In  general 
comments  on  the  First  RBO  and  Second 
NPRM,  however,  some  commoiters 
raised  an  issue  that  mi^t  afiiact  small 
entities.  Some  commenters  argued  that 
merging  the  2390-2400  MHz  band  with 
the  superjacent  2400-2483.5  MHz  band 
into  a  single,  large  bend  for  non-Data- 
PCS  devices  would  make  the  spectrum 
more  useful  to  manufacturers  and  users 
of  unlicensed*  spread  spectrum 
equipment,  some  of  whom  may  be  small 
entities.  Because  Deta-PCS  devices  are 
asynchronous  devices  and  follow  a 
special  spectrum  sharing  etiquette, 
while  other  Part  15  unlicensed  devices 
are  typically  isochronous  and  do  not 
adhere  to  a  spectrum  sharing  etiquette, 
the  Commission  determined  that 
combining  the  bands  presented  a 
significant  danger  of  delajring  or 
hampering  the  growth  of  Data-PCS 
through  interference  from  other 
unlicensed  devices.  Manufacturers  and 
users  of  Data-PCS  devices  may  also  be 
small  entities,  and  the  Commission 
declined  to  combine  the  bands  because 
of  the  potential  for  mutual  harmful 
interference  between  Data-PCS  devices 
and  other  unlicensed  devices. 

9.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply:  The  rule  adopted  in 
this  Fourth  Report  and  Order  will  apply 
to  any  small  entity  using  Data-PCS 
devices  while  airborne  in  the 
continental  United  States.  Because  Data- 
PCS  is  as  yet  undeveloped,  no 
meaningful  estimate  of  the  number  or 
description  of  such  small  entities  is 
possible.  Since  the  Regulatory 
Flexibility  Act  amendments  were  not  in 
effect  until  the  record  in  this  proceeding 
was  closed,  the  Commission  was  unable 
to  request  an  estimate  of  the  number  of 
small  businesses  that  may  be  affected. 

However,  as  Data-PCS  service  evolves, 
and  until  the  Commission  establishes  a 
pertinent  definition  of  small  entities,  the 
applicable  definition  will  be  under  the 
Small  Business  AssodQtion  (SBA)  rules 
applicable  to  Communications  Services, 
Not  Elsewhere  Qassified.  This 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $11.0  miillion  or 
less  in  annual  receipts.^  According  to 
Census  Bureau  data,  there  are  848  firms 
that  fall  under  the  category  of 
Communications  Services,  Not 
Elsewhere  Classified.  Of  those. 


approximately  775  reported  annual 
receipts  of  $11  million  or  less  and 
qualify  as  smaU  entities." 

10.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirwnents:  The  rule  adopted  in  this 
Fourth  Report  and  Order  imposes  no 
reporting  or  recordkeeping 
requirements.  The  rule  also  requires  no 
affirmative  compliance  action  by  any 
entity  to  which  it  applies.  Rather,  the 
rule  operateS'as  a  prohibitian  on  the  use 
of  Deta-PCS  devices  in  the  2390-2400 
MHz  band  t^iile  airborne  in  the 
continental  United  States.  We  do  not 
predict  that  any  onnplianoe  costs, 
administrative  or  otherwise,  will  be 
imposed  on  entities  subject  to  this  rule. 

11.  Significant  Alternatives  and  Steps 
Taken  to  Minimize  the  Economic 
Impact  on  a  Substantial  Number  of 
Small  Entities  Consistent  with  the 
Stated  Objectives:  The  Commission 
believes  that  this  allocation  of  Data-PCS 
spectrum  will  facilitate  the  creation  of 
new  jobs  and  economic  growth.  At  the 
suggestion  of  comm«iters,  the 
Commission  amsidered  and  rejected  a 
complete  ban  on  all  use  of  unUcensed 
devices  in  the  vicinity  of  the  NAIC.  The 
Commission  rejected  this  alternative  as 
excessively  bunlensome  to  small 
entities  using  Data-PCS.  while  of  littie 
benefit  in  protecting  space  research 
operations  at  the  NAIC.  The 
Commission  also  considered  and  agreed 
with  a  recommendation  by  Apple  diat 
manufacturers  should  not  be  held 
responsible  for  designing  Data-PCS 
devices  to  cease  operations  wdiile 
traveling  in  aircraft.^  We  believe  that 
this  would  place  an  unnecessary  burden 
on  the  manufacturer  and  we  beUeve  that 
it  will  be  the  responsibility  of  the  user 
to  control  when  and  where  the  device 

is  used.  Data-PCS  is  a  nascent  service, 
and  it  is  not  possible  to  determine  the 
impact  this  action  will  have  on  small 
businesses,  because  we  have  no  data  on 
the  number  of  small  businesses  likely  to 
use  Data-PCS. 

12.  Report  to  Congress:  The 
Commission  shall  send  a  copy  of  this 
Final  Regulatory  Flexibility  Analysis, 
along  with  this  Fourth  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801(a)(1)(A). 


>  13  CFR  121.201.  Standard  Industrial 
Classification  (SIC)  Code  4899. 


■  U.S.  Bureau  of  the  Census.  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation. 
Communications,  and  Utilities.  IJC92-S-1.  Subiect 
Series,  Establishment  and  Firm  Size.  Table  2D. 
Employment  Size  of  Firms:  1992.  SIC  Code  4899 
(issued  May  199S). 

'  See,  decision  at  para.  22. 
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47CFBPoiti5 

Communicatiaiu  equipment.  Radio. 
47CFRPart97 

Communications  aqiiipmaot.  Radio. 
Padaral  Commuuicatioiu  Cnminl—lon. 
WUUaaF.Cal«L 
Actii^  Sacntary. 

Rule  Ckangaa 

Parts  IS  and  97  of  Title  47  of  the  Code 
of  Federal  Regulation  are  amended  as 
foUowrs: 

PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Amharily:  47  U.S.C  154.  302.  303.  304. 
307and544A. 

2.  Section  15.321  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 


47CFRPwt73 


Na 


PART73-[AMENDBq 

1.  The  authority  dtation  fior  Part  73 
oontlmiea  to  reed  as  followB: 


fi&aai 

Mynotv 
1«10-1tMMHi 


(g)  Operation  of  devices  in  the  2390- 
2400  VfHz  band  from  aircraft  while 
airborne  is  prohibited,  in  order  to 
protect  space  rssearch  operations  at  the 
National  Astronomy  and  Ionospheric 
Center  at  Arecibo.  Puerto  Rico. 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Anlfaaritjr:  48  StsL  1068. 1082.  as 
■manded:  47  U.S.C  1S4.  303.  Intarprvt  or 
apply  48  Stat  1064-1088.  1081-1105,  M 
amsndad:  47  U.S.C  151-155.  301-609, 
unless  othvwiae  notad. 

2.  Section  97.303(j)(2)  is  revised  to 
read  as  follows: 

{  97.303    Fra<|uency  ahertng  fepuifinwntB. 

(2)  In  the  United  States,  the  2300- 
2310  MHz  segment  is  allocated  to  the 
amateiu  service  on  a  co-secondary  basis 
with  the  Government  fixed  and  mobile 
services.  In  this  segment,  the  fixed  and 
mobile  servios  must  not  cause  harmful 
interference  to  the  amateur  service.  The 
2390-2400  MHz  and  2402-2417  MHz 
segments  are  allocated  to  the  amateur 
service  on  a  primary  basis.  No  amateur 
station  transmitting  in  the  2400-2450 
MHz  segment  is  protected  from 
interference  due  to  the  operation  of 
industrial,  scientific,  ana  medical 
devices  on  2450  MHz. 


iFR  Doc.  98-27818  Filed  10-29-96:  8:45  am) 
aajJNQ  COM  sns-si-p 


9tmnpin^  urvuna  ena  nrhmnbwhm^ 
Kentucky 

AOmCY.  Federal  Commuhicatioiis 
Commlsainn 

action:  Pinal  rule. 

auMMAKY:  The  Commission,  at  the 
request  of  Scott  County  Broadcasting. 
Inc.  substitutes  f»«"""*l  241A  fbr 
Channel  256A  at  Stamping  Ground. 
Kentucky,  and  modifies  Staticm 
WICYI(FM)'s  license  eooordlngly  (RM- 
8593).  See  60  FR  12725,  Marc£  8. 1905. 
As  requested,  we  also  dismiss  the 
oounterpropoaal  filed  by  Mortenson 
Broadcasting  Company  of  Kentucky. 
L.LC  requesting  the  allotment  of 
Channel  240A  at  Nicholasvilla. 
Kentucky,  as  the  community's  second 
local  FM  transmiadonsovice  (RM- 
8696).  Channel  241A  can  be  allotted  to 
Stamping  (kound  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.0  kilometen  (7.5  miles) 
east  to  avoid  short-spacings  to  the 
licensed  sites  of  Station  WRSL-FM. 
Channel  242C3.  Stanfoni,  Kentucky, 
and  Station  WKUHFM),  Channel  240A. 
Vevay,  Indiana.  The  coordinatea  for 
Channel  241A  at  Stamping  Ground  are 
North  Latitude  38-17-43  and  West 
Longitude  84-33-10.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Eflective  December  2, 1996. 

FOR  FUimCR  ■rOWIIATlOW  CONTACT: 
Sharon  P.  McDonald.  Maas  Media 
Bureau.  (202)  418-2180. 

SUPPUSMBrrARY  MFOMMT10N:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  05-28, 
adopted  October  11. 1906.  and  released 
October  18, 1096.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjring  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  N.W., 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc..  (202)  857-3800,  2100  M 
Street.  N.W..  Suite  140.  Washington. 
D.C.  20037. 

List  of  Snhiects  in  47  CFR  PaH  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


:  Ssctioos  303. 48  Stat,  as 
idsd.  1062;  47  U.S.C  1S4,  as  amended. 

173.202    (AmmimMII 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  removing  Channel  256A  and  adding 
Oiannel  241A  at  Stamping  Ground. 

Fedanl  Cammunlcatiaos  Conunission 

iA.1 


ChJef.  AUocaOoDM  Bnnch.  Policy  and  Rulet 
DMtion.  Mam  Umiia  Bunau. 

[PR  Doc  96-27687  Filed  10-29-96;  8:45  am] 

I  oon  sna-st-p 


DEPARTMENT  OF  COMMERCE 
IMloiuil  Ooesnle  wid  Atmoepherlc 


60CFRPW1286 
ILO.102190B] 

Atanttc  TufM  FMierteej  Adlustments 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administntion  (NOAA). 

Commeroe. 

ACTION:  Fishery  leopming. 


r:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (ABT)  General 
categorv  quota,  as  ad)usted.  has  not  been 
reached.  Tlierelbre,  NMFS  reopens  the 
General  category  fiahery  for  large 
mediiun  and  giant  ABT  for  all  areas  for 
one  additicmal  day.  Closure  of  this  one 
day  fishery  will  be  strictly  enforced. 
Subeequent  to  this  closure,  the  General 
category  fiahery  for  large  medium  and 
giant  ABT  for  areas  inside  the  New  York 
Bight  will  remain  open  until  the  set- 
aside  quota  is  raeched.  This  action  is 
being  taken  to  extend  scientific  data 
collection  on  certain  size  classes  of  ABT 
while  preventing  overharvest  of  the 
adjusted  subquotas  for  the  affected 
fishing  categories. 

EFFECTIVE  DATE:  The  General  category 
fishery  itx  large  medium  and  giant  ABT 
will  open  for  all  areas  b^inning 
Sunday,  October  27,  at  1  ajn.  local  time 
and  close  on  Sunday.  October  27,  at 
11:30  p.m.  local  time.  The  General 
category  fishery  for  large  medium  and 
giant  ABT  for  areas  inside  the  New  York 
Bight  wiU  remain  open  until  further 
notice. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
Kelly,  301-713-2347.  or  Marii  Murray- 
Brown,  508-281-9260. 
SUPPLEMENTARY  MFORMATUN: 
Regulations  implemented  under  the 
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authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  fbimd  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 
NMFS  is  reqiured,  imder 
§  285.20(b)(1),  to  monitor  the  catch  and 
landing  statistics  and.  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  ABT  will  equal  the  quota 
and  publish  a  Federal  Register 
annoimcement  to  close  the  applicable 
fishery. 

General  Category  Reopening 

Implementing  regulations  for  the 
Atiantic  tuna  fisheries  at  §  285.22 
provide  for  a  quota  of  541  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
from  the  regulatory  area  by  vessels 
fishing  under  the  General  category  quota 
during  calendar  year  1996.  The  General 
category  ABT  quota  is  further 
subdivided  into  monthly  quotas  to 
provide  for  broad  temporal  and 
geographic  distribution  of  scientific  data 
collection  and  fishing  opportunities. 

NMFS  previously  adjusted  the 
General  category  October  subquota  to  60 


mt  for  all  areas  outside  the  New  York 
Bight  and  announced  a  closure  date  of 
October  2. 1996  (61  FR  50765, 
September  27, 1996).  NMFS 
subsequently  adjusted  the  General 
category  October  subquota  by 
transferring  30  mt  from  the  Incidental 
longline  category  imder  the  authority  of 
implementing  regulations  at  50  CFR 
285.22(f)  (61  FR  53677,  October  15. 
1996).  Thus,  the  October  General 
category  quota  was  adjusted  to  90  mt, 
with  an  additional  10  mt  reserved  for 
the  New  York  Bight,  and  the  General 
category  fishery  was  reopened  for  areas 
outside  the  New  Yaik  Bight  for  one  day 
on  October  11, 1996.  The  full  90  mt 
October  General  category  quota  was  not 
taken  as  of  the  closure  <m  October  11, 
1996,  so  NMFS  reopened  the  General 
category  fishery  for  one  day  on  October 
21, 1996  (61  FR  55119,  October  24. 
1996).  Due  to  poor  weather  conditions, 
fishing  effort  was  minimal  and  NMFS 
has  determined  that  the  full  90  mt 
October  General  category  quota  still  has 
not  been  taken  as  of  tiie  closiue  on 
October  21, 1996.  Therefore,  NMFS 
reopens  the  General  category  fishery  for 
large  medivun  and  giant  ABT  for  all 
areas  for  one  day  on  October  27, 1996. 
Closure  of  this  one  day  fishery  will  be 
strictiy  enforced  and  remaining  quota,  if 


any,  will  be  held  in  reserve  for  the 
General  category  in  1997  or,  if 
necessary,  other  fishing  categories  in 
1996. 

The  New  Yoric  Bight  set-aside  is  not 
affected  by  this  action  and  the  General 
cat^ory  fishery  for  large  medium  and 
giant  ABT  for  areas  inside  the  New  York 
Bight  will  remain  open  until  the  set- 
aside  quota  is  reached.  However,  diuing 
this  CHie  day  opening,  on  October  27, 
1996,  large  medium  and  giant  ABT 
harvested  and  landed  in  tiie  New  York 
Bight  area  will  not  be  coimted  against 
the  New  York  Bight  set-aside  quota,  but 
will  be  counted  against  the  90  mt  quota 
for  the  October  General  category  fishery. 

Classification 

This  action  is  taken  under  50  CFR 
285.20(b),  50  CFR  285.22,  and  50  CFR 
285.24  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  971  et  seq. 

Dated:  October  24, 1996. 
Gary  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  96-27784  Filed  10-25-96;  12:34 
pml 
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TMs  MCtion  of  lh«  FEDERAL  REGISTER 
contik*  notiOM  to  the  public  of  lh«  prapoead 
issuance  o(  rules  and  regulaikxis.  The 
purpoee  otlheee  nottces  Is  to  give  miaresied 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoptton  o(  the  llnat 
rules. 


DEPArmiENT  OF  AGRICULTURE 

F«daral  Crop  tnsuranc*  Cofporadon 

7  CFR  Part  467 

Common  Crop  Insuranco  Ragul«tion«; 
Rataln  Crap  Inauranco  Provtatona 

AQCNCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  specific 
crop  provisions  for  the  insurance  of 
raisins.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured  and  to  include 
the  current  Raisin  Endorsement  with  the 
Common  Crop  Insurance  Policy  fur  ease 
of  use  and  consistency  of  terms. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business 
November  29,  1996  and  will  be 
considered  when  the  rule  is  to  be  made 
final.  The  comment  period  for 
information  collections  under  the 
Paperwork  Reduction  Act  of  1995 
continues  through  December  30,  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Holmes  Road.  ICansas 
aty,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building. 
USDA,  14th  and  Independence  Avenue, 
S.W.,  Washington,  D.C.,  8:15  a.m.  to 
4:45  p.m.,  est  Monday  through  Friday, 
except  hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Meyer,  Program  Analyst,  Research  and 
Development  Qi  vision.  Product 
Development  Brinch.  FCIC,  at  the 
Kansas  City.  MO.  address  listed  above, 
telephone  (816)  926-7730. 


SUfPtaeiTARY  MPORMATKJN: 
ExacatiTe  Order  No.  12M6 

This  action  has  bean  reviewed  under 
United  States  Department  of  Agriculttire 
(USDA)  procedures  established  by 
Executive  Order  No.  12866.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectivenass  of 
these  r^ulations  under  those 
procedures.  The  simset  review  date 
established  for  these  regulations  is  April 
30,  2001. 

This  rule  has  been  determined  to  be 
not  signiflcant  for  the  purposes  of 
Executive  Order  No.  12866  and. 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Papanrork  Radnction  Act  of  1005 

The  information  collection 
requirements  contained  in  these 
regulations  were  previously  approved 
by  OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35)  under  OMB  control  number 
0563-0003  through  September  30, 1998. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Raisin  Crop  Insurance  Provisions." 
Information  previously  collected 
includes  a  crop  insurance  application 
and  a  raisin  tonnage  report.  This  rule 
also  requires  the  insured  to  file  a 
location  and  unit  report  to  indicate  an 
insured's  acreage  prior  to  the  time 
insurance  attaches.  Submitting  this 
report  before  insurance  attaches  will 
protect  the  integrity  of  the  program  by 
reducing  the  opportunity  to  inflate 
losses  after  damage  occurs.  Information 
culiected  from  the  location  and  unit 
reports,  tonnage  reports,  and  application 
is  electronically  submitted  to  FCIC  by 
the  reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  raisins  that 
are  eligible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  com{>anies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  tor  each  of 


the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,669,970 
hours. 

FCIC  is  requesting  comments  for  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  actmracy  of  the 
agency's  estimate  of  the  burden  of  the 
propo«ed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respoiulents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  Bonnie 
Hart.  USDA,  FSA,  Advisory  and 
Corporate  Operations  Staff,  Regulatory 
Review  Group,  P.O.  Box  2415,  STOP 
0572,  Washington,  D.C.  20013-2415, 
telephone  (202)  690-2857.  Copies  of  the 
information  collection  may  be  obtained 
from  Bonnie  Hart  at  the  above  address. 

Unfunded  Mandates  Reform  Act  of 
1005 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  D  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executiva  Order  No.  12612 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdiviaioas,  (v  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
ntimber  of  small  entities  or  treat  small 
and  large  entities  disproportionately. 
Under  the  current  regtilations,  a 
producer  is  required  to  complete  an 
application  and  tonnage  report.  If  the 
crop  is  damaged  or  destroyed,  the 
insured  is  required  to  give  notice  of  loss 
and  provide  the  necessary  information 
to  complete  a  claim  for  indenmity. 
These  reqiurements  apply  to  all 
insureds  regardless  of  size,  and  this 
regulation  does  not  alter  these 
requirements.  Although  this  rule 
requires  each  insured  to  file  an 
additional  report  (a  location  and  unit 
report),  the  required  information  is 
readily  available.  Ftuther,  the  benefit  of 
protecting  program  integrity  outweighs 
any  impact  on  the  insured  or  insurance 
provider.  Therefore,  this  action  is 
determined  to  be  exempt  fiom  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Asaiatance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  "The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  parts  11  and  780 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluatioii 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
himian  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 


National  Perfonnaiice  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Perfoimanoe 
Review  Initiative  to  eliminate 
uiuiecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FQC  proposes  to  add  to  the  Conmion 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  §  457.124. 
Raisin  Crop  Insuirance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1997  and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
raisins  foimd  at  7  CFR  §  401.142  Raisin 
Endorsement.  By  separate  rule,  FQC 
will  revise  7  CFR  §  401.142  to  restrict  its 
effect  through  the  1996  crop  year  and 
later  remove  that  section. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Raisin 
Endorsement's  compatibility  with  the 
Common  Crop  Insurance  Policy.  In 
addition,  FQC  is  proposing  substantive 
changes  in  the  provisions  for  insuring 
raisins  as  follows: 

1.  Section  1 — ^Add  the  definition  of 
"days."  "RAC."  and  "written 
agreement"  for  clarification.  A 
definition  of  "location  and  unit  report" 
is  also  added  to  describe  the  form  to  be 
used  to  report  acreage  information  prior 
to  the  time  insurance  attaches.  Delete 
the  definition  of  "USDA  Inspection" 
because  the  term  is  no  longer  used. 

2.  Section  3(c)(2) — Provisions 
allowing  the  use  of  tray  weights  to 
establish  the  number  of  insured  tons 
when  production  is  not  removed  from 
the  vineyard  have  been  deleted. 
Experience  has  proven  that  tray  weights 
and  counts  may  not  be  accurate 
indicators  of  production  amounts. 
Instead,  when  appraisals  are  required, 
the  amount  of  raisin  tonnage  lost  will  be 
determined  in  sample  areas.  These 
amoimts  will  then  be  used  to  determine 
the  total  amoiuit  lost  in  the  vineyard. 

3.  Section  3(c)(3) — Add  a  provision 
indicating  that  raisins  used  for  a 
purpose  other  than  dry  edible  fruit  will 
be  considered  to  contain  24.3  percent 
moisture  if  they  contain  greater  than 
that  amount  at  the  time  of  delivery. 
CurrenUy,  available  measurement 
techniques  can  not  measure  moisttire 
amounts  greater  than  this. 

4.  Section  6 — Add  provisions  that 
require  the  insured  to  report  raisin 
acreage  prior  to  the  time  insurance 
attaches.  This  will  prevent  adverse 
selection  that  is  possible  when  insureds 
do  not  report  any  information  until  the 
end  of  the  insurance  period. 

5.  Section  9 — Add  provisions  adding 
total  destruction  of  all  raisins  in  the 


imit.  final  adjustment  of  the  loss,  and 
abandonment  of  the  raisins  as  events 
that  end  the  instiranoe  period  to  be 
consistent  with  other  crop  policies. 

6.  Section  11 — ^Add  provisions  that 
authorize  a  reconditioning  payment  to 
be  made  when  raisins  are  dainaged  by 
rain  and  are  found  to  contain  ipold, 
embedded  sand,  micro-contamination  in 
excess  of  Raisin  Administrative 
Committee  standards,  or  moisture  in 
excess  of  18  percent.  Previous 
provisions  allowed  a  reduction  in  the 
value  of  raisin  tonnage  to  count  when 
production  was  reconditioned,  but  did 
not  provide  any  benefit  imless  the  value 
of  delivered  tonnage  mintis  the 
reconditioning  allowance  was  less  than 
the  amoimt  of  insurance  for  the  unit. 
Hiis  payment,  like  replant  payments  oo 
certain  annual  crops,  is  intended  to 
mitigate  potentially  larger  insurance 
benefit  payments. 

7.  Section  12 — ^Add  provisions 
indicating  the  specific  information 
required  from  the  insured  when 
providing  a  notice  of  damage.  Previous 
provisions  did  not  specify  what 
information  was  needed. 

8.  Section  13(f) — Add  provisions 
indicating  that  raisins  discarded  from 
trays  or  that  are  lost  from  trays  scattered 
in  the  vineyard  as  part  of  normal 
handling  will  not  have  a  value  to  count 
against  the  amount  of  insurance.  Tliese 
raisins  caimot  be  salvaged  and  should 
not  be  considered  as  production  to 
count. 

9.  Section  14 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FQC  has  a  long-standing 
policy  of  permitting  certain 
modifications  of  the  insvirance  contract 
by  written  agreement  for  some  poUdes. 
lliis  amendment  allows  FQC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  wiU 
cover  the  procedures  for,  and  duration 
of,  written  agreements. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  Raisins,  Reporting 
and  recordkeeping  requirements. 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.).  the 
Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  effective  for  tiie  1997  and 
succeeding  crop  years,  as  follows: 

PART  457— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Amfaority.  7  U.S.C  1506(1),  1506(p). 
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2.  7  CFR  part  4S7  is  amended  by 
adding  a  new  §  457.124  to  read  as 
follows: 

f4S7.124    fWain  crop  irauranoe 
piwtalonc 

The  Raisin  Crop  Insurance  Provisions 
for  tjie  1997  and  succeeding  crop  years 
are  as  follows: 
United  State*  Department  of  Agricultura 

Padaral  Crop  Insurance  Corporation 

Raisin  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  ($457.8).  tliMe  crop  provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  MriU  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Oop  year — In  lieu  of  the  definition  of 
"Crop  year"  contained  in  section  1  of  the 
Basic  Provisions  ($  457.8).  the  calendar  year 
in  which  the  raisins  are  placed  on  trays  for 
drying. 

Ooys— Calendar  days. 

Delivand  ton — A  ton  of  rsisins  delivered  to 
8  packer,  processor.  Iniyer  or  a  reconditioner, 
before  any  ad)ustment  (or  U.  S.  Grade  B  and 
better  maturity  standards,  and  after 
adtustments  for  moisture  over  16  percent  and 
substandard  raisins  over  5  percent. 

Location  and  Unit  Report — A  report  that 
contains  Information  regarding  the  acreage  in 
each  unit  on  which  you  intend  to  produce 
raisins  for  tha  crop  year  and  your  share. 

Noncontiguous  land — Any  two  or  more 
tracts  of  land  whose  boundaries  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of-way.  waterway, 
or  an  irrigation  canal  will  be  considered  as 
contiguous. 

RAC—Thm  Raisin  Administrative 
Committee,  which  operates  under  an  order  of 
the  United  States  Department  of  Agriculture 
(USDA). 

Raisin» — The  sun-dried  fruit  of  varieties  of 
grapes  designated  insurable  by  the  Actuarial 
Table.  These  grapes  will  be  considered 
raisins  for  the  purpose  of  this  policy  when 
laid  on  trays  in  the  vineyard  to  dry. 

Substandard — Raisins  that  fail  to  meet  the 
requirements  of  U.S.  Grade  C.  or  layer 
(cluster)  raisins  with  seeds  that  fsil  to  meet 
the  requiremenU  of  U.S.  Grade  B. 

Reference  aiaximum  dollar  amount — Th^ 
value  per  ton  established  by  FQC  and  shown 
in  the  Actuarial  Table. 

Table  grapes — Crapes  grown  for 
commercisl  sale  as  Eresh  fruit  on  acreage 
where  appropriate  cultural  practices  were 
followed. 

Ton^Two  thousand  pounds  svoirdupots. 

Tonnage  report — A  report  used  to  annually 
report,  by  unit,  all  the  tons  of  raisins 
prisduced  in  the  county  in  which  you  have 
a  share. 

Written  agreement — A  written  document 
thai  alters  designated  terms  of  this  policy  in 
accordance  with  section  14. 

2.  Unit  Division 

(a)  A  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  ($  457.8), 


may  be  divided  into  additional  basic  unita  by 
each  grape  variety  you  iilsure. 

(b)  Unless  limited  by  the  Special 
Provisions,  s  basic  unit  may  be  divided  into 
optional  unita  if,  for  each  optional  unit  you 
meet  all  the  cxuiditions  of  this  section  or  if 
a  written  agreement  to  such  division  axlsU. 

(c)  Basic  unita  may  not  be  divided  into 
optional  unita  on  any  basis  including,  but  not 
limited  to,  production  piactlce.  type,  snd 
variety,  other  than  as  described  in  this 
section. 

(d)  If  you  do  not  comply  fully  writh  these 
provisions,  we  ¥rill  combine  all  optional 
unita  that  are  not  in  compliance  with  these 
provisions  Into  the  basic  unit  frctn  which 
they  «*ers  Conned.  We  will  combine  the 
optional  unita  at  any  time  «»e  discover  that 
you  have  fisiled  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  ta  determined  to  be  Inadvertent, 
and  the  optional  unita  are  combined  into  a 
basic  unit,  that  portion  of  the  pmnium  paid 
lor  the  purpose  of  electing  optional  unita  will 
be  refunded  to  you  for  the  unita  combined. 

(e)  All  optional  imlta  established  for  a  crop 
year  must  be  identified  on  the  location  and 
unit  report  for  that  crop  year. 

(f)  Toe  following  requirementa  must  be  met 
to  qualify  far  sapaiato  <^>tioDal  unita: 

(1)  You  must  nsve  records  of  marketed 
prodiiction  or  measurement  of  stared 
production  from  each  optional  unit 
maintained  in  such  s  manner  that  permita  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  frtxn  each  unit  must 
be  kept  separata  until  loss  sdtustment  is 
completed  by  us;  and 

(2)  Separata  optional  unita  must  be  located 
on  oon-oontiguous  land. 

3.  Amounta  of  Insurance  snd  Production 
Rsporting 

In  addition  to  the  reqtiiremanta  of  section 
3  (Insurance  Guarantees,  Coverags  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§457.8): 

(s)  You  may  select  only  one  coverage  level 
percentage  for  all  the  raisins  in  the  county 
insured  under  this  policy. 

(b)  The  amount  of  insurance  for  the  unit 
will  be  determined  by  multiplying  the 
insured  tonnage  by  the  reference  maximum 
dollar  amount,  times  the  coverage  level 
percentage  you  elect,  and  times  your  share. 

(c)  Insured  tonnage  is  determined  as 
follows: 

(1)  For  unita  not  damaged  by  rain — The 
delivered  tons;  or 

(2)  For  unita  damaged  by  rain — By  adding 
the  delivered  tons  to  any  verified  loss  of 
production  due  to  rain  damage.  When 
production  from  a  poriion  of  the  acreage 
within  a  unit  is  removed  from  the  vineyard 
and  production  from  the  remaining  acreage  is 
lost  in  the  vineyard,  the  amount  of 
production  loat  in  the  vineyard  will  be 
determined  based  on  the  number  of  tons  of 
raisin  (troduced  on  the  acreage  from  which 
production  was  removed;  and 

(3)  Insured  tonnage  will  be  reduced  0.12 
pwrcenl  for  each  0.10  percent  of  moisture  in 
excess  of  16.0  percent.  When  raisins  contain 
moisture  in  excess  of  24.3  percent  at  the  time 
of  delivery  and  are  releaaed  tor  a  use  other 
than  dry  edible  fruit  (e.g.  distillery  material), 
they  will  be  considered  to  contain  24.3 


percent  moisture.  For  example,  10.0  tons  of 
raisiiu  containing  18.0  percent  moisture  will 
be  reduced  to  9.760  toiu  of  raisins.  In 
addition,  raisin  tonnage  used  for  dry  edible 
fruit  will  be  reduced  ^  0.10  percent  for  each 
0.10  psrcent  of  substandard  raisins  in  excess 
of  5.0  paroenL 

(d)  Section  3(c)  of  the  Basic  Provisions  is 
not  applicable  to  this  crop. 

4.  Contract  Changes 

In  accordaixse  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (S  457.8), 
the  contract  change  date  is  April  30 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termiitation  Dates 

In  accordance  with  section  2  (Lifis  of 
Policy,  Cancellation  and  Termination)  of  the 
Basic  Provisions  (S  457.8),  the  cancellation 
and  termiitation  dates  are  July  31. 

6.  Location  and  Unit  Report  and  Tonnage 
Report 

(a)  In  lieu  of  the  provisions  contained  in 
section  6(a)  of  the  Basic  Provisions  (§  457.8) 
you  must  report  by  unit,  and  on  our  form,  the 
acreage  on  which  you  intend  to  produce 
raisiiu  for  the  cn^  year.  This  location  and 
unit  report  must  be  submitted  to  us  on  or 
before  the  sales  closing  date,  unless 
otherwise  agreed  to  in  writing,  and  contain 
the  following  information: 

(1)  All  acreage  of  the  crop  (insurable  and 
not  insurable)  in  which  you  will  have  a  share 
by  unit: 

(2)  Your  anticipated  share  at  the  time 
coverage  will  begin; 

(3)  The  variety:  and 

(4)  The  location  of  each  vineyard; 

(b)  If  you  fail  to  file  a  location  and  unit 
report  in  a  timely  manner,  or  if  the 
information  reported  is  incorrect,  we  may 
elect  to  deny  liability  on  any  unit 

(c)  In  addition  to  the  location  and  unit 
report,  you  must  annually  report  by  unit,  and 
on  our  form,  the  number  of  delivered  tons  of 
raisins,  and  if  damage  has  occurred,  the 
amount  of  any  tonnage  we  determined  was 
lost  due  to  rain  damage  in  the  vineyard  for 
each  unit  designated  in  the  location  and  unit 
report 

(d)  The  report  of  tonnage  mu^  be 
submitted  to  us  as  soon  as  the  information  is 
available,  but  no  later  than  March  1  of  the 
year  following  the  crop  year.  Indemnities 
may  be  determined  on  the  basis  of 
information  you  submitted  on  this  report  If 
you  do  not  submit  this  report  by  the 
reporting  date,  we  may.  at  our  option,  either 
determine  the  insured  tonnage  and  share  by 
unit  or  we  may  deny  liabilify  on  any  unit. 
This  report  may  be  revised  only  upon  our 
approval.  Errors  in  reporting  unita  may  be 
corrected  by  us  at  any  time  we  discover  the 
error. 

7.  Annual  Premium 

In  lieu  of  the  premium  computation 
method  contained  in  section  7  (Annual 
Premium)  of  the  Basic  Provisions  (§457.8), 
the  snnual  premium  amount  is  determined 
by  multiplying  the  amount  of  insurance  for 
the  unit  at  the  time  insurance  attaches  by  the 
premium  rate  and  then  multiplying  that 
result  by  any  applicable  premiimi  adjustment 
factors  thst  may  apply. 
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8.  Insured  Crop 

(a)  In  accordance  with  section  8  (Insiued 
Crop)  of  the  Basic  Provisions  (S  457.8),  the 
crop  insured  will  be  all  the  raisins  in  the 
counfy  of  grape  varieties  far  which  a 
premium  rate  is  provided  by  the  Actuarial 
Table  and  in  which  you  have  a  share. 

(b)  For  the  purpose  of  determining  the 
amount  of  indemnify,  your  share  will  not 
exceed  the  lower  of  your  share  at  either  the 
time  that  the  raisins  ere  first  placed  on  trays 
for  drying  or  are  removed  from  the  vineyard. 

(c)  In  addition  to  the  raisins  not  insurable 
under  section  8  (Insured  Crop)  of  the  Basic 
Provisions  ($457.8),  we  do  not  insure  any 
raisins: 

(1)  Laid  on  trays  after  September  8  in 
vineyards  with  north-south  rows  in  Merced 
or  Stanislaus  Coimties,  or  after  September  20 
in  all  other  instances; 

(2)  From  table  grape  strippings;  or 

(3)  From  vines  that  have  had  manual, 
mechanical,  or  chemical  treatment  to 
produce  table  grape  sizing. 

9.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 
(S  457.8),  insurance  attaches  at  the  time  the 
raisins  are  placed  on  trays  for  drying  and 
ends  the  earlier  of: 

(a)  October  20; 

(b)  The  date  the  raisins  are  removed  from 
the  trays; 

(c)  lie  date  the  raisins  are  removed  from 
the  vineyard; 

(d)  Total  destruction  of  all  raisins  on  a 
unit; 

(e)  Final  adjustment  of  a  loss  on  a  unit;  or 

(f)  Abandonment  of  the  raisins. 

10.  Causes  of  Loss. 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  ($  457.8),  insiuance  is  provided 
only  against  unavoidable  loss  of  production 
resulting  from  rain  that  occurs  during  the 
insurance  period  and  while  the  raisins  are  on 
trays  or  in  rolls  in  the  vineyard  for  drying. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss]  of  the 
Basic  Provisions  ($  457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to 
inabilify  to  market  the  raisins  for  any  reason 
other  than  actual  physical  damage  from  an 
insurable  cause  specked  in  this  section.  For 
example,  we  will  not  pay  you  an  indemnify 
if  you  are  unable  to  market  due  to  quarantine, 
boycott,  or  refusal  of  a  person  to  accept 
production. 

11.  Reconditioning  Requirementa  and 
Payment 

(a)  We  may  require  you  to  recondition  a 
representative  sample  of  not  more  than  10 
tons  of  damaged  raising  to  determine  if  they 
meet  standards  establiriied  by  the  RAC  once 
reconditioned.  If  such  standaids  are  met.  we 
may  require  you  to  recondition  all  the 
damaged  production.  If  we  require  you  to 
recondition  any  damaged  production  and  if 
you  do  not  do  so.  we  will  value  the  damaged 
production  at  the  reference  maximum  dollar 
amount 

(b)  If  the  representative  sample  of  raisins 
that  we  require  you  to  recondition  does  net 
meet  RAC  standards  for  marketable  raisins 


after  reconditioning,  the  reconditioning 
payment  will  be  the  actual  cost  you  incur  to 
recondition  the  sample,  not  to  exceed  an 
amoimt  that  is  reasonable  and  customary  for 
such  reconditioning,  regardless  of  the 
coverage  level  selected. 

(c)  A  reconditioning  payment,  based  on  the 
actual  (imadjustad)  weight  of  the  raisins,  will 
be  made  i£ 

(1)  Insured  raisin  production: 

(i)  Is  damaged  by  rain  within  the  insurance 
period; 

(ii)  Is  reconditioned  by  washing  with  water 
and  then  drying; 

(iii)  Is  insured  at  a  coverage  level  greater 
than  that  applicable  to  the  Catastrophic  Risk 
Protection  Plan  of  Insurance;  and 

(2)  The  damaged  production  undergoes  an 
inspection  by  USDA  and  is  found  to  contain 
mold,  embedded  sand,  or  micro- 
contamination  in  excess  of  standards 
established  by  the  RAC,  or  is  found  to 
contain  moisture  in  excess  of  18  percent;  or 

(3)  We  give  you  consent  to  recondition  the 
damaged  production. 

(d)  Your  request  for  consent  to  any  wash- 
and-dry  reconditioning  must  identify  the 
acreage  on  which  the  production  to  be 
reconditioned  was  damaged  in  order  to  be 
eligible  for  a  reconditioning  payment 

(e)  The  reconditioning  payment  for  raisins 
that  meet  RAC  standards  for  marketable 
raisins  after  reconditioning  will  be  the  lesser 
of  your  actual  cost  for  reconditioning  or  the 
amount  determined  by: 

(1)  Multiplying  the  greater  of  S125.(X)  or 
the  reconditioning  dollar  amount  f>er  ton 
contained  in  the  Special  Provisions  by  your 
coverage  level; 

(2)  Multiplying  the  result  of  11(e)(1)  by  the 
actual  number  of  tons  of  raisins  (unadjusted 
weight)  that  are  wash-and-dry  reconditioned; 
and 

(3)  Multiplying  the  result  of  11(e)(2)  by 
your  share. 

(f)  Only  one  reconditioning  payment  will 
be  made  for  any  lot  of  raisins  damaged 
during  the  crop  year.  Multiple  reconditioning 
payments  for  the  same  production  will  not  be 
made. 

12.  Duties  In  The  Event  of  Damage  or  Loss 

(a)  In  addition  to  the  requirementa  of 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  ($  457.8),  the 
following  will  apply: 

(1)  If  you  intend  to  claim  an  indemnify  on 
any  imit,  you  must  give  us  notice  within  72 
hours  of  the  time  the  rain  fell  on  the  raisins. 
We  may  reject  any  claim  for  indemnify  if 
such  notice  is  later.  You  must  provide  us  the 
following  information  when  you  give  us  this 
notice: 

(i)  The  grape  variefy; 

(ii)  The  location  of  the  vineyard  and 
number  of  acres;  and 

(iii)  The  number  of  trays  upon  which  the 
raisins  have  been  placed  for  drying. 

(2)  We  will  not  pay  any  indemnify  unless 
you: 

(i)  Authorize  us  in  writing  to  obtain  all 
relevant  records  from  any  raisin  packer, 
raisin  reconditioner,  the  RAC,  or  any  other 
person  who  may  have  such  records.  If  you 
fell  to  meet  the  requirements  of  this 
subsection,  all  insured  production  wdll  be 


ooosidered  undamaged  and  inchided  as 
production  to  count;  and 

(ii)  Upon  our  request,  provide  us  w>th 
records  of  previous  years'  production  and 
acraue.  This  information  may  be  used  to 
establish  the  amount  of  insured  tonnage 
when  insurable  Ham^g^  resulta  in  discarded 
production. 

(b)  In  lieu  of  the  provisions  in  section  14 
(Duties  in  the  Event  of  Damage  or  Loss)  of  the 
Basic  Provisions  ($457.8),  that  reouire  you  to 
submit  e  claim  for  indemnity  not  later  than 
60  days  after  the  end  of  the  insurance  period, 
any  claim  for  indemnify  must  be  submitted 
to  us  not  later  than  March  31  following  the 
date  for  the  end  of  the  insurance  period. 

13.  SetUenunt  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  recoids: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  unita  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  vtrill  allocate  any 
commingled  production  to  such  unita  in 
proportion  to  our  liability  on  the  acreage 
from  which  raisins  were  removed  for  each 
unit 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settie  your  claim  by: 

(1)  Multiplying  the  insured  tonnage  of 
raisins  by  the  reference  maximum  dollar 
amount  and  your  coverage  level  percentage: 

(2)  Subtracting  from  the  total  in  paragraph 
(1)  the  total  value  of  all  insured  damaged  and 
undamaged  raisins;  and 

(3)  Multiplying  the  result  of  pcuagraph  (2) 
by  your  share. 

(c)  Undamaged  raisins  or  raisins  damaged 
solely  by  uninsured  causes  will  be  valued  at 
the  reference  maximum  dollar  amount 

(d)  Raisins  damaged  partially  by  rain  and 
partially  by  uninsured  causes  will  be  valued 
at  the  highest  prices  obtainable,  adjusted  for 
any  reduction  in  value  due  to  uninsured 
causes. 

(e)  Raisins  that  are  damaged  by  rain,  but 
that  are  reconditioned  and  meet  RAC 
standards  for  raisins,  will  be  valued  at  the 
reference  maximuni  dollar  amount 

(f)  The  value  to  count  for  any  raisins 
produced  on  the  unit  that  are  damaged  by 
rain  and  not  removed  from  the  vineyard  will 
be  the  larger  of  the  appraised  salvage  value 
or  $35.00  per  ton,  except  that  any  raisiiu  that 
are  damaged  and  discaided  from  trays  or  are 
lost  from  trajrs  scattered  in  the  vineyard  as 
part  of  normal  handling  will  not  be 
considered  to  have  any  value.  You  must  box 
and  deliver  any  raisins  that  can  be  removed 
from  the  vineyard. 

(g)  At  our  sole  option,  we  may  acquire  all 
the  righta  and  tide  to  your  share  of  any 
raisins  damaged  by  rain.  In  such  event,  the 
raisiiu  will  be  valued  at  zero  in  determining 
the  amount  of  loss  and  we  will  have  the  right 
of  ingress  and  egress  to  the  extent  necessary 
to  take  possession,  care  for,  and  remove  such 
raisins. 

(h)  Raisins  destroyed  or  put  to  another  use 
without  our  consent  will  be  valued  at  the 
reference  maximum  dollar  amount. 

14.  Written  Agreementa 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 
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(a)  You  must  apply  in  writing  for  a*ch 
written  agroement  no  latsr  than  tlM  nlea 
closing  date,  except  ■•  provided  in  14(e); 

(b)  The  application  for  a  wrrittan  agreement 
must  contain  all  variable  tarma  of  the 
contract  between  you  and  us  that  «vill  be  in 
efhct  if  the  written  agreement  la  not 
approved; 

(c)  If  approved,  the  written  agreement  nvill 
Include  all  variable  terms  of  the  contract. 
Including,  but  not  limited  to,  crop  type  or 
variety,  the  amount  of  insurance  par  ton.  and 
premium  rate; 

(d)  Bach  written  agreement  will  only  be 
valid  ibr  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subeequent  crop 
years  will  be  in  accordance  with  this  printed 
policy):  and 

(e)  An  application  for  a  written  agreement 
submitted  sifter  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  dutermined  that  no  loss  has 
occurred  and  the  crop  is  Insurable  in 
accordance  with  the  pmlicy  and  written 
agreement  provisions. 

Signed  in  Washington,  DC,  on  October  21, 

iD.  Ackarman, 


ManagBT,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc  96-27789  Filed  10-29-96:  8:45  am) 
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OEPARTMEHT  OF  ENERGY 

10  CFR  Parts  703  and  1023 
fVN  1901-AAM 

Board  of  Contract  Appaala;  Contract 


AQCNCY:  Board  of  Contract  Appeals, 

Department  of  Energy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy  is 
proposing  to  amend  its  regulations 
concerning  proceedings  and  functions 
of  the  Board  of  Contract  Appeals.  This 
action  is  necessary  to  update  the  rules 
and  to  reorganize  and  supplement  the 
existing  rules  to  provide  the  public  with 
a  better  understanding  of  the  Board  and 
its  functions.  The  proposed  rules  would 
add  an  overview  of  the  Board's 
organization,  authorities,  and  various 
hmctions,  enunciate  longstanding 
policies  favoring  the  use  of  Alternative 
Dispute  Resolution  (ADR)  and  confirm 
the  Board's  authority  to  engage  in  ADR 
and  to  provide  an  array  of  ADR  neutral 
services,  modify  the  Rules  of  Practice 
for  Contract  Disputes  Act  (CDA)  appeals 
to  implement  changes  made  to  the  CDA 
by  the  Federal  Acquisition  Streamlining 
Act  (FASA).  and  remove  unnecessary 
and  obsolete  rules  related  to  the  Board's 
non-CDA  appeals  and  Contract 
Adjustment  Board  functions. 


DATES:  Comments  must  be  received  by 
December  30. 1996. 
ADOncaSCSr  Interested  persons  may 
submit  wnitten  comments  to:  E.  Barclay 
Van  Doren.  Chair.  Department  of 
Energy,  Board  of  Contract  Appeals. 
Room  1006.  Webb  Building.  4040  N. 
Fairfax  Drive,  Arlington,  VA  22203. 
FOR  FURT>CR  MTORMATKM  CONTACT:  E. 
Barclay  Van  Doren,  Chair,  Department 
of  Energy,  Board  of  Contract  Appeals, 
(703)  23S-2700. 

SUPPLEMENTARY  HUPORMATION: 

I.  Background 
A  Diacuaaion 

B.  Saction-by-Section  Analysis 
n.  Procedural  Requirements 
A  Review  under  Executive  Order  12886 
B.  Review  under  Executive  Order  12778 
Q  Review  under  the  Regulatory  Flexibility 

Act 
D.  Review  under  the  Paperwork  Reduction 

Act 
E  Review  under  tlte  National 

Environmental  Policy  Act 
F.  Review  under  Executive  Order  12612 
m.  Public  CommeDts 

L  Backgromid 

A.  Discussion 

This  Rulemaking  has  several 
purposes.  First,  it  would  set  out  a 
statement  of  the  organization,  functions, 
and  authorities  of  me  Board  of  Contract 
Appeals  (Board  or  EBCA)  of  the 
Department  of  Energv  (DOE).  The  Board 
has  functions  other  man  the  resolution 
of  disputes  brought  under  the  Contract 
Disputes  Act  (CDA),  yet  the  current 
rules  do  not  list  and  describe  these 
functions  and  their  associated 
authorities  in  any  single  place.  This  has 
proven  confusing  to  some  who  were 
unfamiliar  with  the  Board.  The 
proposed  rules,  in  one  place,  describe 
and  crtMS-refisrence  all  of  the  standing 
functions  and  rules  of  the  Board.  This 
proposed  change  should  help  those 
unfamiliar  with  the  Board  to  understand 
its  several  functions  and  the  limits  of  its 
authority,  and  to  assist  potential 
appellants  to  determine  whether  the 
Board  is  the  proper  forum  for  the 
resolution  of  a  dispute.  Moreover,  the 
rule  will  provide,  for  informational 
purposes,  the  Board's  delegated  general 
authorities,  which  are  set  forth  in  a 
delegation  order  from  the  Secretary  of 
Energy. 

Second,  this  Rulemaking  would 
enunciate  the  Board's  and  DOE's  policy 
favoring  the  use  of  ADR.  The  current 
rules  are  outdated  and  neither  recognize 
ADR  nor  summarize  the  Board  and  its 
members'  authority  to  employ  and 
participate  in  ADR  procedures.  The 
Board  has  a  longstanding  policy  to 
encourage  the  consensual  resolution  of 


disputes  and,  thus,  decrease  the 
instances  where  parties  must  resort  to 
litigation.  The  proposed  rules  contain 
an  explicit  statement  of  the  Board's  and 
DOE's  policy  regarding  ADR. 

Thira,  the  Feoefol  Acquisition 
Streamlining  Act  (FASA)  modified  the 
CDA  with  respect  to  matters  involving 
claim  certification  and  availability  of 
certain  appeal  procedures.  This 
Rulemaking  would  update  the  Board's 
rules  of  procedure  to  implement  these 
changes.  The  Streamlining  Act 
increased  the  threshold  for  CDA  claim 
certification  to  $100,000.  from  $50,000. 
The  Act  also  increased  the  amoimts 
under  which  a  daim  is  eligible  for 
either  accelerated  procedures  or  small 
claims  procedures.  Claims  under 
$100,000  (previously  $50,000)  will  be 
eUgible  for  accelerated  procedures  and 
claims  imder  $50,000  (previously 
$10,000)  will  be,  at  the  contractor's 
election,  resolved  under  the  small 
claims  procedures. 

Fourth,  this  Rulemaking  proposes  to 
remove  the  rules  of  practice  for  contract 
and  subcontract  appeals  which  are  not 
governed  by  the  CDA  (10  CFR  Fart  703) 
(non-CDA  appeals)  and  the  rules  of  the 
Contract  Adjustment  Board  (10  CFR  Part 
1023,  subpart  B).  No  pre-CDA  appeals 
have  been  filed  with  the  Board  for  more 
than  eight  years  and  separate  rules  no 
longer  appear  to  be  necessary.  The 
Boiutl  proposes  that  the  existing  rules  of 
practice  for  CDA  appeals,  with 
modifications  (sucn  as  disregarding 
inapplicable  rules  related  solely  to  CDA 
claim  certification)  determined  by  the 
Board  to  be  appropriate,  be  made 
appbcable  to  both  CDA  appeals  and 
non-CDA  appeals  from  contracting 
oEBcer  decisions  and  to  any 
subcontractor  disputes  over  which  the 
Board  has  jurisdiction.  Regulatory 
authority  for  appeals  to  the  Contract 
Adjustment  Board  no  longer  exists  and 
the  rules  of  the  Contract  Adjustment 
Board  would  be  removed. 

Finally,  the  proposed  Rulemaking 
would  renumber  the  rules  of  practice  for 
contract  appeals  to  the  Board  to  allow 
for  the  inclusion  of  the  Statement  of 
Organization,  Functions,  and 
Authorities  and  minor  conforming 
changes  would  be  made  to  the  Rules  of 
Practice. 

B.  Section-By-Section  Analysis 

The  following  analysis  provides 
additional  explanatory  information 
regarding  the  intended  efiiact  of  these 
rules  if  adopted  as  proposed.  The 
proposed  rules  add  an  Overview  which 
consists  of  sections  1023.1-1023.9.  This 
Overview  would  reorganize  and 
supplement  the  information  contained 
in  the  current  sections  1023.2-1023^6. 
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Overview:  Oigonizatioii,  Functions  and 
Anthoiities 

Section  1 023. 1    Introductory  Material 
on  the  Board  and  Its  Functions 

This  section  is  self-explanatory.  It 
describes  the  various  standing  functions 
performed  by  the  Board  and  cross- 
references  authorities  and  rules  codified 
in  other  parts  of  Title  10,  Code  of 
Federal  Regulations. 

Section  1023.2    Organization  and 
Location  of  the  Board 

This  section  is  self-explanatory.  It 
states  the  current  location  of  the  Board. 
It  also  outlines  the  basic  makeup  of 
Board  personnel. 

Section  1 023. 3    Principles  of  General 
Applicability 

Paragraph  (a)  emphasizes  that  the 
Board  is  a  neutral  adjudicatory  body 
which  is  to  hear  and  decide  all  cases 
independenUy,  fairly,  and  impartially.  It 
further  states  that  decisions  shall  be 
based  exclusively  upon  the  record,  and 
would  expressly  proscribe  consideration 
of  any  matter  which  might  come  to  the 
attention  of  the  Board  by  any  means 
other  than  those  provided  by  the  various 
rules  of  practice.  Paragraph  (a)  also 
reiterates  a  longstanding  position  of  the 
Department  that  Board  decisions, 
pursuant  to  the  Contract  Disputes  Act  or 
pursuant  to  a  delegation  of  authority 
(provided  the  delegation  does  not 
prt>vide  otherwise),  constitute  final 
agency  decisions  and  are  not  subject  to 
administrative  review. 

Paragraph  (b)  would  confirm  the 
authority  of  the  Board  and  its  members 
and  personnel  to  perform  ADR  related 
fimctions.  It  would  also  require 
adherence  to  a  standard  of  procedural 
fairness,  integrity,  and  diligence  in 
activities  related  to  ADR.  ITlie  paragraph 
would  permit  limited  ex  parte 
communications  related  to  ADR 
procedures  luitil  the  parties  enter  into 
an  approved  ADR  agreement,  at  which 
point,  all  communications  would  be 
controlled  by  that  agreement.  The 
paragraph  would  emphasize  the 
obligation  of  Board  personnel  to 
maintain  the  confidentiality  of  ADR 
matters. 

Section  1023.4    Authorities 

This  section  would  set  forth  duties 
and  authorities  provided  by  the  CDA  or 
delegated  to  the  Board  by  the  Secretary 
of  Energy. 

Paragraph  (a)  is  self-explanatory. 
However,  it  recognizes  that  parlies  may 
agree  to  employ  alternative  procedures 
for  dispute  resolution  imder  the  CDA. 

Paragraph  (b)  sets  forth  the  Board's 
general  powers.  *      "■ 


Paragraph  (c)  sets  forth  delegated 
authorities  which  are  set  forth  in  a 
delegation  order.  Among  these  duties  is 
the  duty  to  hear  and  decide  non-CDA 
appeals  as  provided  by  the  provisions  of 
acquisition  and  other  contracts  of  the 
Department  or  by  the  authorized 
provisions  of  subcontracts  imder  TXyE 
contracts.  Authorized  activities  include 
the  adjudication  of  facts  related  to 
proposed  debarments  when  referred  to 
the  Board  by  the  Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management. 

Section  1023.5    Duties  and 
Responsibilities  of  the  Chair 

The  position  tide  "Chairman"  wotild 
be  changed  to  the  gender-neutral 
"Chair."  The  duties  and  responsibihties 
of  the  Chair  would  be  strengthened  and 
expanded  to  enable  the  Chair  to 
improve  the  efficiency  and  timeliness  of 
Board  proceedings.  Additionally,  the 
Chair  would  be  granted  new  express 
authorities  with  respect  to  ADR,  such  as 
arranging  third  party  neutral 
participation.  To  the  extent  the 
described  authorities  are  authorities 
granted  by  statute  to  the  Board,  all 
membere  of  the  Board  conciu-  in  their 
exercise  by  the  Chair  and  have 
delegated  their  authority  to  the  Chair. 

Section  1023.6    Duties  and 
Responsibilities  of  Board  Members  and 
Staff 

Paragraph  (a)  would  establish  the 
supplemental  conduct  guidelines  for 
Board  judges  and  staff  which  are  in 
addition  to  existing  laws  and  rules  of 
general  and  specific  applicability. 

Paragraph  (o)  would  authorize,  any 
administrative  judge  or  Board  employee 
to  perform  any  authorized  ADR 
respcHisibility  or  function. 

Paragraph  (c)  would  make  explicit 
existing  policies  regarding  ex  parte 
communications  in  all  Board  judicial 
functions.  It  would  also  establish  a 
permanent  bar  against  disclosing  Board 
deliberations. 

Section  1 023. 7    Board  Decisions; 
Assignment  of  Judges 

This  section  would  retain  the  existing 
general  rule  that  cases  q^e  decided  by  a 
majority  vote  of  a  panel  of  not  less  than 
three  Administrative  Judges  (or  Hearing 
Officers)  and  would  provide  Presiding 
Judges  and  Officers  with  broad  authority 
to  act  for  the  Board  on  all  but 
dispositive  matters.  However,  in  a 
change  from  the  existing  rule,  it  would 
no  longer  be  necessary  for  all  members 
of  a  panel  to  participate  in  a  decision  if 
a  concxuring  majority  exists.  This 
paragraph  contains  additional 
provisions  which  would  allow  the 


Board  to  respond  to  variable 
circiunstances  and  requirements  of  the 
parties.  It  also  would  estabUsh  the 
Chair's  authority  to  assign  an  additional 
judge  to  a  panel  in  case  of  a  tie  vote. 

Section  1023.8    Ahemative  Dispute 
Resolution  (ADR) 

This  section  would  state  that  it  is  the 
pohcy  of  the  DOE  and  the  Board  to 
encourage  volimtary  ADR  proceedings, 
where  appropriate,  in  an  effort  to 
resolve  disputes  in  the  most  expeditious 
and  inexpensive  manner.  SetUement 
discussions  and  mediation  efforts  have 
long  been  aspects  of  judicial  decision- 
making. It  is  the  Departmmit's  intention 
that  alternative  dispute  resolution 
before  the  Board  be  recognized  as  a  core 
judicial  function  of  the  Board.  As  such. 
Board  persoimel  are  involved  in  a 
judiciaj  function  and  are  entitied  to 
judicial  immunity  as  accorded  by  law. 

Section  1023.9    General  Guidelines 

Pan^raph  (a)  would  carry  forward  the 
ciurent  Board  authority  to  provide  for 
circumstances  not  contemplated  by  the 
rules.  It  would  also  recognize  that  the 
Federal  Rules  of  Civil  Procedure  may  be 
looked  to  as  a  source  of  guidance,  but 
that  Board  proceedings  are  required  to 
be  as  informal,  efficient  and  inexpensive 
as  practicable,  and  thus  the  Board  is  not 
bound  by  them. 

Paragraph  (b)  would  provide  explicit 
authority  to  a  Presiding  Judge  or 
Hearing  Officer  to  issue  prehearing 
orders  varying  the  procedures  and 
limitations  set  forth  in  the  various  Rules 
of  Practice  and  Rules  of  Procedure.  This 
authority  would  expUcitly  authorize 
judges  to  tailor  procedural  schedules  to 
the  circumstances  and  requirements  of 
individual  cases. 

Section  1023.20    Rules  of  Practice 

This  section  would  be  redesignated  as 
§1023.120. 

Subpart  A — ^Rules  of  the  Board  of 
Contract  Appeals 

Section  1023.101     Scope  and  Purpose 

This  section  would  state  the  scope  of 
the  rules  contained  in  Subpart  A.  It 
should  be  noted  that  this  Rulemaking 
would  rescind  10  CFR  Part  703.  which 
currently  contains  the  rules  of  practice 
for  pre-CDA  contract  appeals  and 
certain  subcontract  appeals  to  the 
Board.  This  section  would  provide  that 
the  rules  contained  in  this  subpart 
would  not  only  be  applicable  to  CDA 
proceedings,  but  also  to  pre-CDA  and 
other  non-CDA  contract  appeals,  as  well 
as  subcontractor  appeals,  with  such 
modifications  determined  by  the  Board 
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to  be  appropriate  to  the  nature  of  the 
dispute. 

Section  1 023. 1 02    Effective  Date 

This  section  details  the  effective  date 
of  the  rules  and  also  the  effective  date 
of  the  modifications  to  the  rules  made 
in  compliance  with  the  Federal 
Acquisition  Streamlining  Act  (FASA). 
Pub.  L.  103-355  (1994). 

Section  1023.120    Rides  of  Practice 

This  section  is  the  existins  section 
1023.20.  Modifications  would  be  made 
to  this  section  to  reflect  changes  to  the 
CDA  made  by  FASA. 

Rule  1  would  be  modified  by 
substituting  "SIOO.OOO"  wherever 
"$50,000"  is  found.  Rule  6  would  be 
modified  by  substituting  "SlOO.OOO"  for 
"$50,000"  and  subetituting  "$50,000" 
where  "$10,000"  appears.  Rule  13 
would  substitute  "$50,000"  for 
"$10,000"  and  Rule  14  would  substitute 
"$100,000"  for  "$50,000." 

Subpart  B 

All  sections  under  this  subpart  would 
be  removed  and  the  subpart  reserved  for 
future  use. 

n.  Procedural  Requirements 

A.  Review  under  Executive  Order  12866 

This  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4, 1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  the  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs. 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Qvil  Justice 
Reform."  61  FR  4729  (February  7.  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a). 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation:  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reductloa;  (4) 


specifies  the  retroactiva  effect,  if  any:  (5) 
adeqiiately  defines  key  terms:  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  reqiiires 
Executive  agencies  to  review  regulation 
in  light  of  applicable  standards  in 
sections  3(s)  and  3(b)  to  determine 
whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  profKwed 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  under  the  Regulatory 
Flexibility  Act 

The  proposed  rules  wers  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  5  U.S.C.  601,  et  seq..  which 
requires  preparation  of  an  initial 
regulatory  flexibility  analysis  for  any 
proposed  rule  which  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  DOE  certifies  thst  the  proposed 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  snoall  entities:  therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

D.  Review  under  the  Paperwork 
Reduction  Act 

The  DOE  has  determined  that  the 
proposed  rules  are  exempt  from  the 
reqvdrements  of  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C.  3501, 
et  seq.)  by  virtue  of  44  U.S.C. 
3518(c)Cl)(B).  which  provides  that  the 
Paperwork  Reduction  Act  does  not 
apply  to  the  collection  of  information 
during  the  conduct  of  an  administrative 
action  involving  an  agency  against 
specific  individuals  or  entities. 

E.  Review  under  the  National 
Environmental  Policy  Act 

The  DOE  has  concluded  that 
promulgation  of  these  rules  would  not 
represent  a  major  Federal  action  having 
significant  impact  on  the  human 
environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321.  et  seq.),  or  the 
Council  on  Enviroiunental  Quality 
Regulations  (40  CFR  parts  1500-08),  and 
the  DOE  guidelines  (10  CFR  part  1021), 
and,  therefore,  does  not  require  an 
environmental  imfMct  statement  or  an 
environment  assessment  pursuant  to 
NEPA. 

F.  Review  under  Executive  Order  12612 

Executive  Order  12612,  52  FR  41685 
(October  30, 1987).  requires  that 


regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effiscts  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  and  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  sre  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action. 

These  proposed  rules,  when  finalized, 
will  revise  certain  policy  and 
procedural  requirements.  However,  the 
DOE  has  determined  that  none  of  the 
revisions  will  have  a  substantial  direct 
effect  on  the  instituticmal  interests  or 
traditional  functions  of  States. 

m.  Public  Comnwnts 

Interested  persons  are  invited  to 
participate  in  this  Rulemaking  by 
submitting  data,  views,  or  argiunents 
with  respect  to  the  proposed  rules  set 
forth  in  this  notice.  Comments  should 
be  submitted  to  the  address  for  the  DOE 
Board  of  Contract  Appeals  given  at  the 
beginning  of  this  notice.  All  comments 
received  on  or  before  the  date  specified 
in  the  beginning  of  this  notice,  and  all 
other  relevant  information,  will  be 
considered  by  the  Board  before  taking 
final  action  on  the  proposed  rules. 

This  notice  of  proposed  Riilemaking 
does  not  involve  any  substantial  issues 
of  law  or  fact  and  the  proposed  rules 
should  not  have  substantial  impact  on 
the  nation's  economy  or  large  numbere 
of  individuals  or  businesses. 
Accordingly,  punuant  to  Pub.  L.  95-91, 
the  DOE  Organizstion  Act.  and  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  the  DOE  does  not  plan  to  hold  a 
public  hearing  on  these  propteed  rules. 

List  of  Snbiects  in  10  CFR  Pails  1023 
and  703 

Administrative  practice  and 
procedure.  Government  contracts. 
Government  prociirement. 

Issued  in  Washington.  D.  C.  on  October  23, 
1996. 

E.  Barclay  Van  Doran. 

Chair,  Department  ofEner^.  Board  of 
Contract  Appeals. 

For  the  reasons  set  forth  in  the 
Preamble.  Parts  703  and  1023  of  Title  10 
of  the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  set  forth 
below: 

PART  703— CONTRACT  APPEALS 

1.  Part  703  is  removed. 
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PART  1023-CONTRACT  APPEALS 

2.  The  authority  citation  is  revised  to 
read  as  follows: 

Anthority:  42  U.S.C.  $$2201.  5814.  7151, 
7251:  5  U.S.C.  $301;  41  U.S.C  $$321.  322. 
601-613;  5  U.S.C  $$  571-583;  9  U.S.C.  $$  1- 
16. 

3.  Part  1023  is  proposed  to  be 
amended  by  adding  an  Overview  before 
subpart  A  consisting  of  sections  1023.1 
through  1023.9: 

PART  1023— CONTRACT  APPEALS 

Orarview:  Oigaalzation,  Functioiis  and 
Autliorittes 

$  1023.1    Introductory  Material  on  the  Board 

and  Its  Functions. 
$  1023.2    Organization  and  Location  of  the 

Board. 
$1023.3    Principles  of  General 

Applicability. 
$  1023.4    Authorities. 
$  1023.5    Duties  and  Responsibilities  of  the 

Chair. 
$  1023.6    Duties  and  Responsibilities  of 

Board  Members  and  Staff. 
$  1023.7    Board  Decisions;  Assignment  of 

Judges. 
$  1023.8    Alternative  Dispute  Resolution 

(ADR). 
$  1023.9    General  Guidelines. 

$  1023.1    Introductory  matariai  on  the 
Board  and  its  functions. 

(a)  The  Energy  Board  of  Contract 
Appeals  ("EBCA"  or  "Board")  functions 
as  a  separate  quasi-judicial  entity  within 
the  Department  of  Energy  (DOE).  The 
Secretary  has  delegated  to  the  Board's 
Chair  the  appropriate  authorities 
necessary  for  the  Board  to  maintain  its 
separate  operations  and  decisional 
independence. 

(b)  The  Board's  primary  function  is  to 
hear  and  decide  appeals  firom  final 
decisions  of  DOE  contracting  officers  on 
claims  pursuant  to  the  Contract 
Disputes  Act  of  1978  (CDA),  41  U.S.C. 
601  et  seq.  The  Board's  Rules  of  Practice 
for  these  appeals  are  set  forth  in  subpart 
A  of  this  part.  Rules  relating  to  recovery 
of  attorney  fises  and  other  expenses 
under  the  Equal  Access  to  Justice  Act 
are  set  forth  in  subpart  C  of  this  part. 

(c)  In  addition  to  its  functions  under 
the  CDA.  the  Secretary  in  Delegation 
Order  0204-162  has  authorized  the 
Board  to: 

(1)  Adjudicate  appeals  from  agency 
contracting  officere'  decisions  not  taken 
punuant  to  the  CDA  (non-CDA 
disputes)  under  the  Rules  of  Practice  set 
foiih  in  subpart  A  of  this  part; 

(2)  Perform  other  quasi-judicial 
functions  that  are  consistent  with  the 
Board  members'  duties  imder  the  CDA 
as  directed  by  the  Secretary. 


(3)  Serve  as  the  Energy  Financial 
Assistance  Appeals  Board  to  hear  and 
decide  certain  appeals  by  the 
Department's  financial  assistance 
recipients  as  provided  in  10  CFR  600.22, 
imder  Rules  of  Procedure  set  forth  in  10 
CFR  part  1024; 

(4)  Serve  as  the  Energy  Invention 
Licensing  Appeals  Board  to  hear  and 
decide  appeals  from  license 
terminations,  denials  of  license 
applications  and  petitions  by  third- 
parties  for  license  terminations,  as 
provided  in  10  CFR  part  781,  imder 
Rules  of  Practice  set  forth  in  subpart  A 
of  this  part,  modified  by  the  Board  as 
determined  to  be  necessary  and 
appropriate  with  advance  notice  to  the 
parties;  and 

(5)  Serve  as  the  Energy  Patent 
Comfwnsation  Board  to  hear  and  decide, 
as  provided  in  10  CFR  part  780,  certain 
applications  and  petitions  filed  imder 
authority  provided  by  the  Atomic 
Energy  Act  of  1954,  ch.  1073,  68  Stat. 
919  (1954),  and  the  Invention  Secrecy 
Act.  35  U.S.C.  181-188.  including: 

(i)  Whether  a  patent  is  affected  with 
the  public  interest; 

(ii)  Whether  a  license  to  a  patent 
affected  by  the  public  interest  should  be 
granted  and  equitable  terms  therefor; 
and 

(Hi)  Whether  there  should  be 
allotment  of  royalties,  award,  or 
compensation  to  a  party  contributing  to 
the  making  of  certain  categories  of 
inventions  or  discoveries,  or  an  owner 
of  a  patent  within  certain  categories, 
under  Rules  of  Practice  set  forUi  in 
sub{>art  A  of  this  part,  modified  by  the 
Board  as  determined  to  be  necessary 
and  appropriate,  with  advance  notice  to 
the  parties. 

(d)  The  Board  provides  alternative 
disputes  resolution  neutral  services  and 
facilities,  as  agreed  between  the  parties 
and  the  Board,  for 

(1)  Disputes  related  to  the 
Department's  prime  contracts  and  to 
financial  assistance  awards  made  by  the 
Department. 

(2)  Disputes  related  to  contracts 
between  the  Department's  cost- 
reimbursement  contractora,  including 
Management  and  Operating  Contractors 
(M&Os)  and  Environmental 
Remediation  Contractors  (ERMCs),  and 
their  subcontractora.  Additionally,  with 
the  consent  of  both  the  responsible 
prime  DOE  cost-reimbursement 
contractor  and  the  cognizant  DOE 
contracting  officer,  the  Board  may 
provide  neutral  services  and  facilities 
for  disputes  under  second  tier 
subcontracts  where  the  costs  of 
litigating  the  dispute  might  be 
ultimately  charged  to  the  DOE  as 


allowable  costs  through  the  prime 
contract. 

(3)  Other  matters  involving  DOE 
procurement  and  fiumdal  assistance,  as 
appropriate. 

f10e3^    Organiatlon  and  localion  o(  ItM 
Board. 

(a)  The  Board  is  located  in  the 
Washington,  D.C.  metropolitan  area  and 
its  address  is  Energy  Board  of  Contract 
Appeals,  Room  1006,  4040  North 
Fairfax  IDrive,  Arlington,  Virginia, 
22203:''The  Board's  telephone  numbers 
are  (703)  235-2700  (voice)  and  (703) 
235-3566  (facsimile). 

(b)  As  required  by  the  CDA,  the  Board 
consists  of  a  Chair,  a  Vice  Chair,  and  at 
least  one  other  member.  Members  are 
designated  Administrative  Judges.  The 
Chair  is  designated  Chief 
Administrative  Judge  and  the  Vice 
Chair,  Deputy  Chief  Administrative 
Judge. 

$  1023.3    Prtndpies  of  general  applicability. 

(a)  Adjudicatory  functions.  The 
foUowing  principles  shall  aprply  to  all 
adjudicatory  activities  whether  pursuant 
to  the  authority  of  the  CDA,  authority 
delegated  under  this  part,  or  authority  of 
other  laws,  rules,  or  directives. 

(1)  The  Board  shall  hear  and  decide 
each  case  independently,  fairly,  and 
impartially. 

(2)  Decisions  shall  be  based 
exclusively  upon  the  record  estabhshed 
in  each  case.  Written  or  oral 
communication  vdth  the  Board  by  or  for 
one  party  is  not  permitted  without 
I}articipation  or  notice  to  other  p>arties. 
Except  as  provided  by  law,  no  person  or 
agency,  directly  or  indirectly  involved 
in  a  matter  before  the  Board,  may 
submit  off  the  record  to  the  Board  or  the 
Board's  staff  any  evidence,  explanation, 
analysis,  or  advice  (whether  written  or 
oral)  regarding  any  matter  at  issue  in  an 
apijeal,  nor  shall  any  member  of  the 
Board  or  of  the  Board's  staff  accept  or 
consider  ex  parte  communications  from 
any  person.  This  provision  does  not 
apply  to  consultation  among  Board 
members  or  staff  or  to  other  persons 
acting  imder  authority  expressly  granted 
by  the  Board  with  notice  to  parties.  Nor 
does  it  apply  to  communications 
concerning  the  Board's  administrative 
functions  or  procedures,  including  ADR. 

(3)  Decisions  of  the  Board  shall  be 
final  agency  decisions  and  shall  not  be 
subject  to  administrative  appeal  or 
administrative  review. 

(b)  Alternative  Dispute  Resolution 
(ADR)  functions.  (1)  Board  judges  and 
personnel  shall  perform  ADR  related 
functions  impartially,  with  procedural 
feimess,  and  with  integrity  and 
diligence. 
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(2)  Ex  parte  conununications  with 
Board  staff  and  judges  limited  to  the 
natiire,  procedures,  and  availability  of 
ADR  through  the  Board  are  {wnnitted 
and  encouraged.  Once  parties  have 
agreed  to  engage  in  ADR  and  have 
entered  into  an  ADR  agreement 
accepted  by  the  Board,  ex  parte 
communications  by  Board  neutrals, 
support  staff  and  parties  shall  be  as 
specified  by  any  appUcable  agreements 
or  protocols  and  as  is  consistent  with 
law,  integrity,  and  himess. 

(3)  Board-suppUed  neutrals  and 
support  personnel  shall  keep  ADR 
matters  confidential  and  comply  with 
any  confidentiality  requirements  of  ADR 
agreements  accepted  by  the  Board. 
Board  personnel  may  not  disclose  any 
confidential  information  unless 
permitted  by  the  parties  or  required  to 
do  so  by  law. 

f  1023.4    Authorltlee. 

(a)  Contract  Disputes  Act  authorities. 
The  CDA  imposes  upon  the  Board  the 
duty,  and  grants  it  the  ponvers 
necessary,  to  hear  and  decide,  or  to 
otherwise  resolve  through  agreed 
procedures,  appeals  from  decisions 
made  by  agency  contracting  officers  on 
contractor  claims  relating  to  contracts 
entered  into  by  the  DOE  or  relating  to 
contracts  of  another  agency,  as  provided 
in  Section  8(d)  of  the  CDA,  41  U.S.C. 
607(d).  The  Board  may  issue  rules  of 
practice  or  procedure  for  proceedings 
pursuant  to  the  CDA.  The  CDA  also 
imposes  upon  the  Board  the  duty,  and 
grants  it  powers  necessary,  to  act  upon 
petitions  for  orders  directing  contracting 
officers  to  issue  decisions  on  claims 
relating  to  such  contracts.  41  U.S.C. 
605(c)(4).  The  Board  may  appjy  through 
the  Attorney  General  to  an  appropriate 
United  States  District  Court  for  an  order 
requiring  a  person,  who  has  failed  to 
obey  a  subpoena  issued  by  the  Board,  to 
produce  evidence  or  to  give  testimony, 
or  both.  41  U.S.C.  610. 

(b)  General  powers  and  authorities. 
The  Board's  general  powers  include,  but 
are  not  limited  to,  the  powers  to: 

(1)  Manage  its  cases  and  docket:  issue 
procedural  orders;  conduct  conferences 
and  hearings:  administer  oaths; 
authorize  and  manage  discovery, 
including  depositions  and  the 
production  of  docimients  or  other 
evidence:  take  official  notice  of  facts 
within  general  raiowledge;  call 
witnesses  on  its  own  motion;  engage 
experts;  dismiss  actions  with  or  without 
prejudice;  decide  all  questions  of  fact  or 
law  raised  in  an  action:  and  make  and 
publish  rules  of  practice  and  procedure; 

(2)  Exercise,  in  proceedings  to  which 
it  applies,  all  powers  granted  to 
arbitrators  by  the  Federal  Arbitration 


Act,  9  U.S.C  1-14,  including  the  power 
to  issue  summonses. 

(c)  In  addition  to  its  authorities  under 
the  CDA,  the  Board  has  been  delegated 
by  Delegation  Order  0204-162  issued  by 
the  Secretary  of  Energy,  the  followring 
authorities: 

(1)  Issue  rules,  including  rules  of 
procedure,  not  inconsistent  with  this 
section  and  departmental  regulations; 

(2)  Issue  subpoenas  under  the 
authority  of  section  161(c)  of  the  Atomic 
Energy  Act  of  1954,  42  U.S.C.  2201(c), 
as  applicable; 

(3)  Such  other  authorities  as  the 
Secretary  may  delegate. 

1003.0    Duiesandraeponalbimiseofthe 
Chair. 

The  Chair  shall  be  responsible  for  the 
following: 

(a)  The  proper  administration  of  the 
Board; 

(b)  Assignment  and  reassignment  of 
cases,  including  altemadve  dispute 
resolution  (ADR)  proceedings,  to 
administrative  judges,  hearing  officers, 
and  decision  panels; 

(c)  Monitoring  the  progress  of 
individual  cases  to  promote  their  timely 
resolution; 

(d)  Appointment  and  supervision  of  a 
Recorder, 

(e)  Arranging  for  the  services  of 
masters,  mediators,  and  other  neutrals; 

(f)  Issuing  delegations  of  Board 
authority  to  individual  administrative 
judges,  panels  of  judges,  conunissioners. 
masters,  and  hearing  officers  within 
such  limits,  if  any.  which  a  majority  of 
the  members  of  the  Board  shall 
establish; 

(g)  Designating  an  acting  chair  during 
the  absence  of  both  the  Chair  and  the 
Vice  Chair; 

(h)  Designating  a  member  of  another 
Federal  board  of  contract  ap{>eals  to 
serve  as  the  third  member  of  a  decision 
panel  if  the  Board  is  reduced  to  less 
than  three  members  because  of  vacant 
positions,  protracted  absences, 
disabilities  or  disqualifications: 

(i)  Authorizing  and  approving  ADR 
arrangements  for  Board  cases:  obtaining 
non-Board  personnel  to  serve  as 
settlement  judges,  third-party  neutrals, 
masters  and  similar  capacities; 
authorizing  the  use  of  Board-provided 
fiersonnel  and  fodlities  in  AI^ 
capacities,  for  matters  before  the  Board, 
and  for  other  matters  when  requested  by 
officials  of  the  E)OE;  and  entering  into 
arrangements  with  other  Federal 
administrative  forums  for  the  provision 
of  i>er8onnel  to  serve  in  ADR  capacities 
on  a  reciprocal  basis; 

(j)  Recommending  to  the  Secretary  the 
selection  of  qualifictd  and  eligible 
members.  New  {joembers  shall,  upon 


selection,  be  appointed  to  serve  as 
provided  in  the  CDA; 

(k)  Determining  whether  member 
duties  are  consistent  with  the  CDA;  and 

(1)  Reporting  Board  activities  to  the 
Secretary  not  less  often  than  biennially. 

11001.6    Dunes  MKlrsaponaMWM  of 


(a)  As  is  consistent  with  the  Board's 
functions.  Board  members  and  staff 
shall  perform  their  duties  with  the 
highest  Integrity  and  consistent  with  the 
principles  set  forth  in  §  1023.3. 

(b)  Members  of  the  Board  and  Board 
attorneys  may  serve  as  conunissioners. 
magistrates,  masters,  hearing  officers, 
arbitrators,  mediators,  and  neutrals  and 
in  other  similar  capacities. 

(c)  Except  as  may  be  ordered  by  a 
court  of  competent  jurisdiction, 
members  of  the  BoaJd  and  its  staff  are 
permanently  barred  from  ex  parte 
disclosure  of  information  concerning 
any  Board  deliberations. 


11003.7    Boerd 


AeeiQfifTiefit  of 


(a)  In  each  case,  the  Chair  shall  assign 
an  administrative  judge  as  the  Presiding 
Administrative  Judge  to  hear  a  case  and 
develop  the  record  upon  which  the 
decision  will  be  made.  A  Presiding 
Judge  has  authority  to  act  for  the  Board 
in  all  non-dispositive  matters,  except  as 
otherwise  provided  in  this  part,  lliis 
paragraph  shall  not  preclude  the 
Presiding  Administrative  Judge  from 
taking  dispositive  actions  as  provided  in 
this  part  or  by  agreement  of  the  parties. 
Other  persons  acting  as  commissioners, 
magistrates,  masters,  or  hearing  officers 
shall  have  such  powers  as  the  Board 
shall  delegate. 

(b)  Except  as  provided  by  law,  rule,  or 
agreement  of  the  parties,  contract 
appeals  and  other  cases  are  assigned  to 
a  deciding  panel  established  by  the 
Board  Chair  consisting  of  two  or  more 
administrative  judges. 

(c)  The  concurring  votes  of  a  majority 
of  a  deciding  panel  shall  be  sufficient  to 
decide  an  appeal.  All  members  assigned 
to  a  panel  shall  vote  unless  unavailable. 
The  Chair  will  assign  an  additional 
member  if  necessary  to  resolve  tie  votes. 

f1003.8    Allsmltve  Dtepuls  neeoludon 
(ADR). 

(a)  Statement  of  policy.  It  is  the  policy 
of  the  DOE  and  of  the  Board  to  facilitate 
consensual  resolution  of  disputes  and  to 
employ  ADR  in  all  of  the  Board's 
functions  when  agreed  to  by  the  parties. 
ADR  is  a  core  judicial  function 
performed  by  the  Board  and  its  judges. 

(b)  ADR  for  docketed  cases.  Pursuant 
to  the  agreement  of  the  parties,  the 
Board,  in  an  exercise  of  discretion,  may 
approve  either  the  use  of  Board-annexed 
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ADR  (ADR  which  is  conducted  under 
Board  auspices  and  pursuant  to  Board 
order)  or  the  suspension  of  the  Board's 
procedural  schedule  to  permit  the 
parties  to  engage  in  ADR  outside  of  the 
Board's  purview.  While  any  form  of 
ADR  may  be  employed,  the  forms  of 
ADR  commonly  employed  using  Board 
judges  as  neutrals  sre:  case  evaluation 
by  a  settlement  judge  (with  or  without 
mediation  by  the  judge);  arbitration; 
mini-trial;  smnmary  (time  and 
procedurally  limitod)  trial  with  one- 
judge,  summary  binding  (non- 
appealable) bench  decidon;  and  fact- 
finding. 

(c)  XdR  for  non-docketed  disputes.  As 
a  general  matter  the  earlier  a  dispute  is 
identified  and  resolved,  the  less  the 
financial  and  other  costs  incurred  by  the 
parties.  When  a  contract  is  not  yet 
complete  there  may  be  opportunities  to 
eliminate  tensions  through  ADR  and  to 
confine  and  resolve  problems  in  a  way 
that  the  remaining  performance  is  eased 
and  improved.  For  these  reasons,  the 
Board  is  available  to  provide  a  full  range 
of  ADR  services  and  radlities  before,  as 
well  as  after,  a  case  is  filed  with  {he 
Board.  A  contracting  officer's  decision  is 
not  a  prerequisite  for  the  Board  to 
provide  ADR  services  and  such  services 
may  be  furnished  whenever  they  are 
warranted  by  the  overall  best  interests  of 
the  parties.  The  forms  of  ADR  most 
suitable  for  mid-performance  disputes 
are  often  the  non-dispositive  forms  such 
as  mediation,  facilitation  and  fact- 
finding, mini-trials,  or  non-binding 
arbitration,  althou^  binding  arbitration 
is  also  available. 

(d)  Availability  of  infonnatiott  on 
ADR.  Peuties  are  encouraged  to  consult 
with  the  Board  regarding  the  Board's 
ADR  services  at  the  earliest  {KMsible 
time.  A  handbook  describing  Board 
ADR  is  available  from  the  Board  upon 
request. 

11023.9    Qenwal  guideilnes. 

(a)  The  principles  of  this  Overview 
shall  apply  to  all  Board  functions  unless 
a  specific  provision  of  the  relevant  rules 
of  practice  applies.  It  is,  however, 
imprwrtical  to  articulate  a  rule  to  fit 
every  circumstance.  Accordingly,  this 
part,  and  the  other  Board  Rules 
referenced  in  it.  will  be  interpreted  and 
applied  consistent  with  the  Board's 
responsibility  to  provide  jiut, 
expeditious,  and  inexpensive  resolution 
of  cases  before  it.  When  Board  rules  of 
procedure  do  not  cover  a  specific 
situation,  a  party  may  contend  that  the 
Board  should  apply  pertinent  provisions 
from  the  Federal  Rules  of  Qvil 
Procedure.  However,  while  the  Board 
may  refer  to  the  Federal  Rules  of  Civil 
Procedure  for  guidance,  such  Rtiles  are 


not  binding  on  the  Board  absent  a  ruling 
or  order  to  the  contrary. 

(b)  The  Board  is  responsible  to  the 
parties,  the  public,  and  the  Secretary  for 
the  expeditious  resolution  of  cases 
before  it.  Accordingly,  subject  to  the 
objection  of  a  party,  the  procedures  and 
time  limitations  set  forth  in  rules  of 
procedure  may  be  modified,  consistent 
with  law  and  fairness.  Presiding  judges 
and  hearing  officers  may  issue 
prehearing  ordere  varying  procedures 
and  time  limitations  if  they  determine 
that  purposes  of  the  CDA  or  the  interests 
of  justice  would  be  advanced  ther^y 
and  provided  both  parties  consoit 
Parties  should  not  consiune  an  entire 
period  authorized  for  an  action  if  the 
action  can  be  sooner  completed. 
Informal  communication  between 
parties  is  encotuaged  to  reduce  time 
periods  whenever  possible. 

(c)  The  Board  shall  conduct 
proceedings  in  compliance  with  the 
security  r^:ulations  and  requirements  of 
the  Department  or  other  agency 
involved. 

3a.  Subpart  A  is  amended  by 
removing  §§  1023.1  through  1023.6, 
redesignating  §  1023.20  as  1023.120  and 
adding  §§1023.101  and  1023.102, 
reading  as  follows: 

{1023.101    Scope  and  purpose. 

The  rules  of  the  Board  of  Contract 
Appeals  are  intended  to  govern  all 
appeal  procedures  before  the 
Department  of  Energy  Board  of  Contract 
Appeals  (Board)  which  are  within  the 
scope  of  the  Contract  Disputes  Act  of 
1978  (41  U.S.C.  601  et  seq.).  Those 
rules,  with  modifications  determined  by 
the  Board  to  be  appropriate  to  the  natiire 
of  the  dispute,  abo  apply  to  all  other 
contract  and  stibcontract  related  appeals 
which  are  properly  before  the  Board. 


§1023.102 

The  rules  of  the  Board  of  Contract 
Appeals  shall  apply  to  all  proceedings 
filed  on  or  after  [30  days  after 
publication  of  the  final  rule],  exc^t  that 
Rule  1(a)  and  (b)  of  §  1023.120  shall 
apply  only  to  appeals  filed  on  or  after 
[the  effective  date  of  48  CFR  33.211]. 

§1023.120    [Amended] 

4.  Newly  designated  section  1023.120 
is  amended  by  revising  "$50,000"  to 
read  "$100,000"  in  the  following 
paragraphs: 

Ride  1,  paragraph  (b) 
Rule  1,  paragraph  (c) 
Rule  6,  paragraph  (b) 
Rule  14,  paragraph  (a) 

5.  Newly  deugnated  section  1023.120 
is  amended.by  revising  "$10,000"  to 
read  "$50,000"  in  the  following 
paragraphs: 


Rule  6,  paragraph  (b) 
Rule  13.  paragraph  (a) 

Subpart  B    pieinowsdendnsesivsdq 

6.  Subpart  B  is  removed  and  reserved. 

§1003.327    [Amended] 

7.  Section  1023.327  of  Subpart  C  is 
amended  hy  reviang  "10  CFR  1023:20" 
to  read  "10  CFR  1023.120." 

[FR  Doc  9^-27683  Filed  10-29-96;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

rwOmW  AVmon  AOmffMSOVDOn 

14  CFR  Part  39 

[DodBSt  No.  9e-8W-1O^A0] 

Alnsorthtnees  Dirsctlvee;  Schwsixsr 
Aircraft  Corporation  end  Hughes 
HsiicoplsfSi  Inc.  MoQSl  2B8A,  2wA— '1, 
2696, 289C  2080.  and  TH-65A : 


AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  propoees  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Schweizer  Aircraft  Corporation  and 
Hughes  Helicopters,  Inc.  Model  269A. 
269A-1.  269B.  269C.  269D,  and  TH- 
55A  series  helicopters.  This  proposal 
would  require  a  visual  inspection  of  the 
bond  line  between  the  main  rotor  blade 
(blade)  abrasion  strip  (abrasion  strip) 
and  the  blade  for  voids,  separation,  or 
lifting  of  the  abrasion  strip;  a  visual 
inspection  of  the  adhesive  bead  aroimd 
the  perimeter  of  the  abrasion  strip  for 
erosion,  cracks,  or  blisters;  a  tap  (ring) 
test  of  the  blade  abrasion  strip  for 
evidence  of  debonding  or  hidden 
corrosion  voids;  and  removal  of  any 
blade  with  an  unairworthy  abrasion 
strip  and  replacement  with  an  airworthy 
blade.  This  proposal  is  prompted  by 
fbiu-  reports  that  indicate  that  debonding 
and  corrosion  have  occurred  on  certain 
blades  where  the  blade  abrasion  strip 
attaches  to  the  blade  sldn.  The  actions 
specified  by  the  pro{>osed  AD  are 
intended  to  prevent  loss  of  the  abrasion 
Strip  from  the  blade  and  subsequent  loss 
of  c(mtrol  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
December  30. 1996. 
ADDRESSES:  Submit  commoits  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  96-SW-lO-AD.  2601 
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Meacham  Blvd  .  Room  663.  Fort  Worth. 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATIOM  CONTACT:  Mr. 
Jeff  Casale.  Aerospace  Engineer.  FAA. 
New  York  Aircraft  CertiHcation  Office. 
Airframe  and  Propulsion  Branch. 
Engine  and  Propeller  Directorate,  10 
Fifth  Street.  3rd  Floor.  Valley  Stream. 
New  York  11581-1200.  telephone  (516) 
256-7521,  fax  (516)  568-2716. 

SUPPLEMENTARY  INFORIMT10N 

Commenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmentaJ,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressod,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SW-lO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commonter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
96-SW-lO-AD.  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth.  Texas  76137. 

Diaciuaion 

This  document  prop)ose«  to  adopt  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  serial-numbered 
main  rotor  blades  installed  on 
Schweizer  Aircraft  Corporation  and 
Hughes  Helicopters.  Inc.  Model  2e9A. 


269A-1.  269B.  269C,  269D,  and  TH- 
5SA  series  helicopters.  Reports  indicate 
that  debonding  and  corrosion  have 
occurred  on  certain  main  rotor  blades 
where  the  main  rotor  blade  abrasion 
strip  attaches  to  the  main  rotor  blade 
skin.  This  condition,  if  not  corrected, 
could  result  in  loss  of  the  abrasion  strip 
fitim  the  main  rotor  blade  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  Schweizer 
Service  Bulletin  (SB)  B-259.1,  dated 
August  22.  1995.  for  the  Model  269A. 
269A-1.  269B.  269C.  and  TH-55A  series 
helicopters,  and  SB  DB-OOl.l.  dated 
August  22.  1995,  for  the  Model  269D 
series  helicopters,  which  describe 
procedures  for  a  visual  inspection  of  the 
bond  line  between  the  abrasion  strip 
and  the  main  rotor  blade  for  voids, 
separation,  or  lifting  of  the  abrasion 
strip:  a  visual  Inspection  of  the  adhesive 
bead  around  the  p>erimeter  of  the 
abrasion  strip  for  erosion,  cracks,  or 
blisters;  a  tap  (ring)  test  of  the  blade 
abrasion  strip  for  evidence  of  debonding 
or  hidden  corrosion  voids;  and  removal 
of  any  blade  with  a  defective  abrasion 
strip  for  return  to  Schweizer  Aircraft 
Corporation  or  an  FAA -approved  repair 
facility  for  repair.  If  any  deterioration  of 
the  abrasion  strip  adhesive  bead  is 
discovered,  the  service  bulletins 
prescribe  restoration  of  the  bead  in 
accordance  with  the  applicable 
maintenance  manual.  If  an  abrasion 
strip  void  is  found  or  suspected,  the 
blade  must  be  removed  and  may  be 
returned  to  Schweizer  Aircraft 
Corporation  or  an  FAA-approved  repair 
facility  for  repair. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Schweizer  Aircraft 
Corporation  and  Hughes  Helicopters, 
Inc.  Model  269A.  269A-1,  269B,  269C, 
269D,  and  TH-55A  series  helicopters  of 
the  same  type  design,  the  proposed  AD 
would  require,  on  each  blade,  a  visual 
inspection  of  the  bond  line  between  the 
abrasion  strip  and  the  main  rotor  blade 
for  voids,  separation,  or  lifting  of  the 
abrasion  strip;  a  visual  inspection  of  the 
adhesive  bead  around  the  perimeter  of 
the  abrasion  strip  for  erosion,  cracks,  or 
blisters;  a  tap  (ring)  test  of  the  blade 
abrasion  strip  for  evidence  of  debonding 
or  hidden  corrosion  voids;  and  removal 
of  any  blade  with  a  defective  abrasion 
strip  and  replacement  with  an  airworthy 
blade.  If  any  deterioration  of  the 
abrasion  strip  adhesive  bead  is 
discovered,  restoration  of  the  bead  in 
accordance  with  the  applicable 
maintenance  manual  is  proposed.  If  an 
abrasion  strip  void  is  found  or 
suspected,  removing  and  replacing  the 


blade  with  an  airworthy  blade  is 
proposed. 

The  FAA  estimates  that  100 
helicopters  of  U.S.  registry  would  be 
affected  by  this  propped  AD.  that  it 
would  take  approximately  one-third  of  a 
work  hour  per  helicopter  to  conduct  the 
initial  inspections;  approximately  one- 
third  of  a  work  hour  to  conduct  the 
repetitive  inspections;  approximately  11 
work  hours  to  remove  and  reinstall  a 
blade;  and  approximately  32  work  hours 
to  repair  the  blade;  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  (replacement  abrasion 
strips)  would  cost  approximately  $57 
per  main  rotor  blade  abrasion  strip  (each 
helicopter  has  three  main  rotor  blades). 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $135,850 
per  y«ar  for  the  first  year  and  $133,850 
for  each  year  thereafter,  assuming  one- 
sixth  of  the  affected  blades  in  the  fleet 
are  removed,  repaired,  and  reinstalled 
each  year,  and  that  all  affected 
helicoptera  are  subjected  to  one 
refwtitive  ins[>ection  each  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
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39  of  the  Federal  Aviation  RegulatitHU 
(14  CFR  part  39)  as  follows: 

PART  SQ-^IRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  USC  106(g}.  40113. 44701. 

I3S.13   (AmofKMI 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Schweinr  Aircraft  CorporaiioB  and  Ho^ms 
HallGopten,  Inc.:  Docket  No.  9fr-^SW- 
10-AD. 

ApplicabUity:  Model  269A,  269A-1,  2698, 
and  TH-5SA  series  helicopters  with  main 
rotor  blades,  part  number  (P/N)  269A1 190-1, 
•erial  numbers  (S/N)  SOOOl  through  S0012     . 
instaUed:  and  Model  269C  and  Model  269D 
series  helioopten  with  main  rotor  blades,  ?/ 
N  2eeA1185-l,  S/N  8222, 5312,  8313,  8325 
thnmgh  S327.  8339.  S341.  8343.  8346.  8347. 
8349  through  8367, 8369  throu^  8377, 8379 
through  8391, 8393  through  8395,  8397, 
8399,  8401  through  8417,  8419  through 
8424.  8426  through  5449,  8451  through 
8507. 8509  through  8513, 8516  through 
8527, 8529  through  8540, 8542,  8544 
through  8560,  8562  tfaroi^  8584,  8586 
through  8595, 8597  though  8611. 8620 
through  8623. 8625.  8628.  8633.  8641 
through  8644,  8646.  8653.  8658. 8664. 8665. 
and  8667,  installed,  cwtificated  in  any 
catagoiy. 

Noli  1:  This  AD  applies  to  each  helicopter 
identified  in  tlie  (neceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirsmants  of  this  AD.  For 
helicopters  that  have  been  modified,  altered. 
or  repaired  so  that  the  perfbimance  of  the 
requirements  of  this  AD  is  a£EBCted,  the 
OMmer/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  currant  configuration 
eliminates  the  tuuafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  8uch  a 
request  should  include  an  assessment  of  the 
e%ct  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  abrasion  strip  from 
the  main  rotor  blade  and  subsequent  loss  of 
control  of  the  helicopter,  accompUsh  the 
following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS),  or  within  90  calendar  days  after 
the  efoctive  date  of  this  AD,  whichever  is 
earlier,  or  prior  to  installing  an  afiected 
replacement  main  rotor  blade,  and  thereafter 
at  intervals  not  to  exceed  50  hours  TIS  from 
the  date  of  the  last  inspection  or  replacement 
installation: 

(1)  Visually  inspect  the  adhesive  bead 
around  the  perimeter  of  each  main  rotor 


blade  abrasion  strip  for  erosion,  cracks,  or 
blisters. 

(2)  Visiially  inspect  the  bond  line  between 
each  abrasion  strip  and  each  main  rotor  blade 
skin  for  voids,  separation,  or  lifting  of  the 
abrasion  strip. 

(3)  Inspect  each  main  rotor  blade  abrasion 
strip  for  debonding  or  hidden  corrosion  voids 
using  a  tap  (ring)  test  as  described  in  the 
applicable  maintenance  manual. 

lb)  If  any  detaricnaticm  of  an  abrasion  strip 
adhesive  bead  is  discovered,  prior  to  further 
flight,  restore  the  bead  in  accordanca  with 
the  applicable  maintenanca  manual. 

(c)  If  abreaion  strip  debonding.  separation, 
or  a  hidden  coirosion  void  is  found  or 
suspected,  prior  to  further  flight,  remove  the 
blade  with  the  defective  abrasion  strip  and 
replace  it  with  an  airworthy  blade. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenanca  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  New  Yorii  Aircraft  CertificatioD 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  writh  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished,  {xovided  the 
abrasion  strip  has  not  started  to  separate  or 
debond  from  the  main  rotor  blade. 

Issued  in  Port  Worth,  Texas,  on  October  22, 
1996. 

EiicBiias. 

Acting  Manager,  Rottacraji  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc  96-27755  Filed  10-29-96;  8:45  am] 
SajJNO  COOK  4t10-1»-P 


14CFRPart39 

[Doctot  Na  9e-CE-45-AD] 

RIN2120-AA64 

Airworthlnees  DirectivM;  Mitsubishi 
Hsavy  Industries,  Ltd.,  MU-2B  Series 
Airplanes 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Mitsubishi  Heavy  Industries,  Ltd. 
(Mitsubishi)  MU-2B  series  airplanes. 
The  proposed  action  would  require 
removing  the  vent  check  valve  assembly 
from  the  bulkhead  between  the  fuel 


tanks.  The  proposed  acticm  results  from 
an  incident  w^ere  both  engines  on  an 
a£bcted  airplane  failed  during  the  end 
of  a  flight.  The  incident  is  attributed  to 
the  fuel  fillw  caps  on  the  top  of  the 
wings  not  sealing  correctly.  The  actions 
spedfied  by  the  proposed  AD  are 
intended  to  prevent  the  inability  of  both 
engines  to  utilize  the  entire  fuel  supply 
because  of  the  outboard  fuel  not 
transferring  to  the  center  tank,  wdiich 
could  result  in  an  uncommanded  engine 
shutdown. 

DATES:  Comments  mtist  be  received  on 
or  before  January  3. 1997. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Rsgioai, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-45- 
AD.  Rocnn  1558.  601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106.  Ccnnments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday.  hoUdays  excepted. 

Service  information  that  appUes  to  the 
proposed  AD  may  be  obtained  from 
Mitsubishi  Heavy  Industries,  Ltd.. 
Nagoya  Aerospace  Systems.  10.  Oyecho, 
Minato-Ku.  Nagoya,  Japan.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  die  address  above. 

FOR  FURTHER  MFORMATKM  OONTACT:  Mr. 
Eric  M.  Smith.  Aerospace  Engineer. 
FAA,  Los  Angeles  Aircraft  Cffitification 
Office.  3960  Paramount  Boulevard., 
Lakewood,  California  90712;  telephone 
(310)  627-5260,  facsimile  (310)  627- 
5210. 

SUPPLEMENTARY  SronMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  conunents,  specified 
above,  will  be  ccmsidered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  Ught  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
stmimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  g6-CE-45-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUlty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  OfiBos  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  g6-CE-45-AD.  Room 
15S8. 601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

DiacnssioB 

The  FAA  has  received  a  report  of  an 
incident  where  both  engines  on  a 
Mitsubishi  MU-2B  series  airplane  failed 
during  the  end  of  a  flight.  The  airplane 
landed  in  a  field  short  of  the  runway. 
Investigation  of  the  accident  revealed 
fuel  leakage  from  the  fuel  filler  caps. 
This  is  attributed  to  the  fuel  filler  caps 
not  sealing  properly.  This  condition,  if 
not  detected  and  corrected,  could  result 
in  outboard  fuel  not  transferring  to  the 
center  tank,  which  would  make  this  fuel 
unavailable  to  both  engines. 

Explanation  of  the  Applicable  Serrioe 
Infennation 

Mitsubishi  MU-2  Service  Bulletin 
(SB)  No.  130A.  dated  luly  19.  1971. 
specifies  procedures  for  removing  the 
vent  check  valve  assembly  from  the 
bulkhead  between  the  fuel  tanks.  When 
the  vent  check  valve  assembly  is 
removed  in  accordance  with  this  service 
bulletin,  fuel  will  transfer  to  the  center 
tank  regardless  of  the  condition  of  the 
fuel  filler  cap  seal. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  the  inability  of  both  engines  to 
utilize  the  entire  fuel  supply  because  of 
the  outboard  fuel  not  transferring  to  the 
center  tank,  which  could  result  in  an 
uncommanded  engine  shutdown. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist -or 
develop  in  other  Mitsubishi  MU-2B 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require 


removing  the  vent  check  valve  assembly 
from  the  oulkhaad  between  the  fuel 
tanks.  Accomplishment  of  the  proposed 
action  woulo  be  in  accordance  witn 
Mitsubishi  MU-2  SB  No.  130A.  dated 
July  19. 1071. 

CoapUaace  Time  of  the  Propoeed  AD 

The  compliance  time  for  the  proposed 
AD  is  presented  in  calendar  time 
instead  of  hours  time-in-service.  The 
fuel  filler  cap  may  not  seal  properly 
regardless  of  whether  the  airplane  is  in 
operation.  For  this  reason,  the  FAA  has 
determined  that  a  calendar  time  far 
oompUanoe  is  the  most  desirable  for  the 
proposed  AD, 

Costbupacl 

The  FAA  estimates  that  14  airplanes 
in  the  U.S.  registry  would  be  afiectad  by 
the  proposed  AD,  that  it  would  take 
approximately  3  woriihours  (average:  4 
workhours  for  7  airplanes  and  2 
workhours  for  7  airplanes)  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,520. 

The  above  figure  is  based  on  the 
assumption  that  no  owner/operator  of 
the  affected  airplanes  has  accomplished 
the  proposed  vent  check  valve  assembly 
removal.  The  FAA  is  aware  that  7  of  the 
affected  airplanes  are  already  in 
compliance  with  the  proposed  action. 
With  this  information  in  mind,  the  cost 
impact  upon  U.S.  operatcws/owners 
would  be  reduced  by  $1,260  from 
$2,520  to  $1,260. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prejparation  of  a  Federalism  Assessment 

For  the  reasons  disciissed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  %vill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Doidcet  at  the 
location  provided  under  the  caption 


Ust  of  Sobfecta  in  14  era  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amenifanent 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
30  of  the  Federal  Aviation  RegulaticHis 
(14  CFR  part  30)  as  follows: 

PART  39-AIRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothortty:  49  USC  10e(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  30.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 


MUnhisU  Haary  bdmriss.  Ltd-  Docket 
Na  ge-CE-45-AD.  Applicabiiity; 
Models  MU-2B,  MU-2B-10,  MU-2B-15, 
MU-2B-20,  and  MU-2B-30  airplanes 
(aerial  nuinben  004  through  035, 037, 
038.  101  through  230,  502  through  525. 
and  527  throu^  547).  castificated  in  any 
category. 

Nals  1:  This  AD  applies  to  ndx  airplane 
idmtifiad  in  the  preosding  applicability 
provision,  regardlen  of  whether  it  has  been 
modified,  altered,  or  refwiied  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
raqulraments  of  this  AO  is  afhcted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoeed  actions  to  address  it 
Compliance:  Required  within  the  next  60 
calendar  days  after  the  efiisctive  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  the  inability  of  both  engines  to 
utilize  the  entire  fuel  supply  because  of  the 
outboard  fuel  not  transfeiring  to  the  center 
tank,  which  could  result  in  an  uncommanded 
engine  shutdo%vn,  accomplish  the  following: 

(a)  Remove  the  vent  check  valve  assambly 
in  accordance  with  the  instructions  in 
Mitsubishi  MU-2  Service  Bulletin  No.  130A, 
dated  July  19. 1971. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safiBty  may  be 
approved  by  the  Manager,  FAA,  Loe  Angeles 
Aircraft  Certification  Office  (AGO),  3960 
Paramount  Boulevard,  Lakewood,  California 
90712.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  tfte  Manager,  Los  Angeles  AGO. 

Note  Z:  Information  concerning  the 
existence  (rf  approved  alternative  methods  of 
axnpliance  virith  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Mitsubishi  Heavy 
Industries,  Ltd.,  Nagoya  Aerospace  Systems, 
10,  Oyecho,  Minato-Ku,  Nagoya,  Ja{>an:  or 
may  examine  this  document  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558. 601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  22, 1996. 

Michael  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Serrice. 

(FR  Doc.  96-27757  Filed  10-29-«6;  8:45  am) 
BHJJNQ  COOC  4S10-13-P 


DEPARTMENT  OF  THE  INTERIOR 

IMnerals  Management  Service 

30  CFR  Ch.  II 

Meeting  on  Federal  Oil  and  Qas 
Royalty  Simplification  and  Faimesa 
Act  of  1996 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUIMIARY:  The  Minerals  Management 
Service  (MMS),  Royalty  Management 
Program,  is  analyzing  tiie  requirements 
of  the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996 
and  developing  strategies  to  implement 
this  Act.  The  purpose  of  this  notice  is 
to  inform  the  public  of  MMS's  intention 
to  consult  with  affected  parties  about 
the  changes  to  MMS  processes  required 
by  this  Act  and  describe  the  method 
MMS  will  use  to  obtain  input  from  the 
public. 

DATES:  A  public  meeting  will  be  held  on 
Tuesday,  November  19, 1996,  from  1 
p.m.  until  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Building  85  Auditorium  on  the 
Denver  Federal  Center.  Mail  comments 
to:  David  S.  Guzy.  Chief,  Rules  and 
Procedures  Staff,  Minerals  Management 
Service,  Royalty  Management  Program, 
P.O.  Box  25165,  MS  3101,  Denver, 
Colorado,  80225-0165,  courier  delivery 
to  Building  85,  Denver  Federal  Center, 


Denver,  Colorado,  or  e-mail  David- 
GuzyOsmtp.mms.gov. 

FOR  FURTHER  INFORMATKM  CONTACT: 
David  S.  Guzy.  Rules  and  Procedures 
Staff,  telephone  (303)  231-3432,  Fax 
(303)  231-3194.  m  e-mail 
David__Guzy^mtp.mms.gov.  State  and 
industry  organizational  representatives 
are  listed  below: 

America/I  Petroleum  Institute 

Richard  McPike,  Fina  Oil,  P.O.  Box 
2159,  Dallas,  Texas  75221,  (214)  750- 
2820,  Fax:  (214)  750-2987 

Backup:  David  Deal,  1220  L.  Street 
N.W.,  Washington,  DC  20005,  (202) 
682-8261,  Fax:  (202)  682-8033 

Council  of  Petroleum  Accounting 
Societies 

Bill  Stone,  Exxon,  P.  O.  Box  2024, 
Houston,  Texas  77252-2024.  (713) 
680-7667,  Fax:  (713)  680-5280 

Domestic  Petroleum  Council 

David  Blackmon,  Meridian  Oil,  801 
Cherry,  Suite  700,  Fort  Worth,  Texas 
76102,  (817)  347-2354,  Fax:  (817) 
347-2877 

Independent  Petroleum  Association  of 
America 

Ben  Dillon,  1101  16th  St  N.W., 
Washington,  DC  20036,  (202)  857- 
4722,  Fax:  (202)  857-4799 

Independent  Petroleum  Association  of 
Mountain  States 

Barbara  Widick,  518  17th  Street, 
Denver,  Colorado  80202-4167,  (303) 
623-0987,  Fax:  (303)  893-0709 

Mid-Continent  Oil  8"  Gas  Association 

Patty  Patten,  OXY  USA,  hic,  110  W.  7th 
Street,  Tulsa,  Oklahoma  74137,  (918) 
561-3703,  Fax:  (918)  561-4364 

Natural  Gas  Supply  Association 

George  BuUer,  Chevron,  P.O.  Box  3725, 
Houston,  Texas  77213-3725,  (713) 
754-7809,  Fax:  (713)  754-3366 

i?ocJcy  Mountain  Oil  6-  Gas  Association 

Mary  Stonedpher,  Amoco  Corporation, 
P.O.  Box  591,  Tulsa,  Oklahoma  74102, 
(918)  581-4354,  Fax:  (918)  581-4526, 
Backup:  Carla  Wilson,  1775  Sherman 
Street,  Suite  2501,  Denver,  Colorado 
80203,  (303)  860-0099,  Fax:  (303) 
860-0310 

Royalty  Policy  Committee 

Don  Hoffinan,  Department  of  Revenue, 
State  of  Montana,  Mitchell  Building, 
Room  330,  Helena,  Montana  59620. 
(406)  444-3587,  Fax:  (406)  444-2900 


State  and  Tribal  Royalty  Audit 
Committee 

Wanda  Fleming,  Montana  Department 
of  Revenue,  P.O.  Box  202701,  Helena, 
Montana  59620-2701,  (406)  444- 
3573,  Fax:  (406)  444-3696 

Weston  Governors'  Association 

Paul  Kruse,  Assistant  Director,  Federal 
Land  Policy,  State  of  Wyc«ning, 
Herschler  Building,  3  West,  121  West 
25th  Street,  Cheyenne,  Wyoming 
82002-0600,  (307)  777-7331,  Fax: 
(307)  777-5400 

Western  States  Land  Commissioners 
Association 

Maurice  Lierz,  New  Mexico  State  Land 
Office,  P.O.  Box  1148,  Santa  Fe.  New 
Mexico  87504-1148,  (505)  827-5735, 
Fax:  (505)  827-4262 
or  contact  Mike  Miller,  MMS  at  (303) 
231-3413  or  via  e:Mail  at 
Mike__Miller@smtp.mms.gov. 
8UPPI.EMENTARY  MFORMATKM:  President 
Clinton  signed  the  Federal  Oil  and  Gas 
Royalty  Simplificaticm  and  Fairness  Act 
(RSFA)  on  August  13. 1996,  to  improve 
the  management  of  royalties  from 
Federal  and  Outer  Continental  Shelf  oil 
and  gas  leases.  This  is  the  first  major 
legislation  affecting  royalty  management 
since  the  f'ederal  CMl  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA) 
was  passed  in  January  1983.  The  key 
issues  of  RSFA  implementation  listed 
by  near  term  and  longer  term  focus  are: 

Near  Tenn  Focus 

•  Report  and  Pay/Credit  Interest  on 
Overpayments. 

•  Accept  Interest  Payments  and 
Reporting  from  "Designees"  on 
Underpayments. 

•  Issue  Enforceable  Demands 
(Orders  to  Pay]  to  0{}erating  Rights. 

Owners  Related  to  Production 
Occurring  After  8/31/96. 

•  Implement  the  Repeal  of  Section 
10  of  the  Outer  Continental  Shelf  Lands 
Act. 

•  Provide  for  Self  Bonding  for 
Appeals  Relating  to  Underpayments  of 
Production  After  09/01/96. 

•  Implement  Section  205 
Amendments  (State  Delegations)  in 
Consultation  With  States. 

•  Implement  Reporting 
Requirements  on  Takes/Entitlement 
Basis. 

•  Impleihent  Marginal  Properties 
Exception  to  RSFA  Entitlement 
Reporting  Requirements. 

•  Provide  Accounting,  Reporting, 
and  Auditing  Relief  for  Marginal 
Properties. 

•  Process  Written  Refund  Requests 
Within  120  Days  of  Receipt. 
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•  Address  Cost/Benefit  Provision  of 
the  RSFA. 

Long  Tenn  Focus 

•  BLM/OMM  Approval  of  Unit/ 
Conun  unitization  Agreements  Within 
120  Days. 

•  Monitor  Adjustments  Beyond  the 
"6-year  Adjustment  Period"  or  Closed 
Audit  Periods  for  Production  After  09/ 
01/96. 

•  Assess  for  Chronic  Erroneous 
Reporting. 

•  Resolve  and  Bill,  if  Appropriate. 
Existing  Takes/Entitlement  Issues  as  of 
RSFA  (06/13/96)  Within  2  Years. 

•  Allow  for  Prepayments  of  Future 
Revenue  Streams. 

•  Implement  7  Year  Statute  of 
Limitations  for  Kr4MS'  Processes. 

•  Process  All  Appeals  Within  33 
months. 

We  believe  that  contacts  with  both 
State  government  agencies  and  the  oil 
and  gas  industry  are  critical  to  gaining 
information,  views,  ideas  and 
approaches  that  will  Cacilitate  MMS 
moving  forward  with  implementation 
plana. 

Also,  we  believe  that  such  contacts 
are  important  for  keeping  our  aBecXed 
constituencies  informed  on  the  status  of 
implementation  efforts. 

We  believe  our  Implementation 
strategy  should  be  flexible  and  provide 
for  a  range  of  outreach  approaches.  For 
example,  topics  such  as  now  to  best 
establish  the  identity  of  designees  and 
operating  rights  owners  may  be 
appropriate  for  Customer  Feedback 
Sessions  to  obtain  customer  input 
during  the  evaluation  of  possible 
implementation  alternatives.  Other 
topics  such  as  how  to  implement  the 
provisions  for  marginal  properties  as 
well  as  the  implementation  of  FOGRMA 
Section  205  amendments  (state 
delegations)  are  likely  candidates  for  a 
workshop  approach  to  facilitate 
extensive  and  ongoing  dialog. 
Development  of  the  major  implementing 
regulations  required  by  RSFA  will  also 
require  extensive  outreach  with  State 
government  agencies  and  industry  using 
this  strategy. 

MMS  has  invited  representatives  from 
State  and  industry  organizations  to 
participate  in  the  more  structured 
discussion.  Organizational 
representatives  and  the  MMS  contact 
are  listed  in  the  FURTHER  INFORMATION 
section.  Please  direct  your  questions 
and  comments  to  the  representatives. 

In  complying  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  we  are  also  soliciting  comments 
from  small  entities  as  to  the  impact 
revised  reporting  requirements  and 
regulations  resulting  from  RSFA  will 


have  on  their  operations.  In  preparing 
rules  required  by  RSFA,  we  will  also 
work  to  comply  with  new  requirements 
of  other  recently  passed  laws  and 
Executive  Orders  affecting  regulatory 
development. 

Cnatoiner  Feedback  SeMJons 

MMS  met  with  a  working  group  of 
representatives  from  State  government 
agencies  and  industry  organizations  in 
an  initial  outreach  planning  meeting  in 
October  1996. 

The  next  phase  of  our  outreach 
strategy  centen  around  a  series  of 
feedback  sessions  designed  to  present 
and  discuss  specific  actions  taken  and 
planned  to  implement  one  or  more  of 
the  previously  listed  key  RSFA  issues. 

We  feel  that  we  can  best  work  with 
our  stakeholders  on  an  issue-by-issue 
basis  to  implement  the  requirements  of 
RSFA.  At  these  sessions  MMS  would 
describe  work  to  date  including  any 
decisions  reached  which  should, 
because  of  the  timing,  be  communicated 
to  stakeholders. 

As  we  schedule  issue-specific 
meetings,  we  will  notify  memben  of  the 
working  group  that  met  in  October.  Each 
member  of  the  woridng  group  will  then 
make  sure  those  stakeholden  whom 
they  represent  are  appropriately 
represented  at  the  scheduled  meetings. 
The  ob)ectlves  and  expected  benefits  of 
these  meetings  include  a  forum  to  gain 
an  understanding  of  the  various 
positions  of  the  stakeholden  regarding 
the  issues  presented.  Periodically,  we 
will  meet  with  the  entire  working  group 
to  discuss  overall  progresa  in 
implementing  all  issues  related  to 
RSFA. 

Workshop  Strategy 

The  workshop  strategy  is  intended  to 
focus  on  selected  aspects  of  RSFA 
where  MMS  believes  that  State 
government  agencies  and  industry 
positions  should  be  fully  developed  and 
evaluated  before  MMS  selects  its 
implementation  approach. 

This  approach  will  rely  primarily  on 
workshops  to  be  held  in  Denver, 
Colorado.  Other  locations  such  as 
Houston  may  be  appropriate  for  selected 
workshops.  The  topics  will  be 
developed  in  considtation  with  industry 
trade  groups  and  State  government 
agencies.  MMS  will  determine  the  final 
list  of  topics  and  the  agenda  for  each 
workshop. 

Payor  and  Operator  Training  Sessions 

These  sessions  which  take  place 
several  Umes  a  year  provide 
opportiuiities  for  exchange  of 
information  and  ideas  on  new  initiatives 
currently  underway.  Industry 


representatives  at  these  sessions  can 
attend  with  the  expectation  of  some 
level  of  discussion  on  the  RSFA  issues. 
Questions  can  be  raised  and  discussed. 

Day  to  Day  Contacts 

Within  three  of  RMP's  divisions, 
employees  and  contractor  personnel 
have  day  to  day  contacts  with  Industry 
representatives.  Questions  can  be  asked 
daily  by  many  payore  and  operators 
reporting  to  RMP. 

Other  Soaaioiis 

Many  other  sessions  that  involve 
industry  and  State  government  agencies 
will  take  place  over  the  next  few  months 
which  are  not  specifically  organized  to 
deal  with  RSFA  or  its  implementation, 
but  Miich  will  nevertheless  require  a 
level  of  understanding  of  RSFA  for 
attendees.  Sessions  for  discussing 
electronic  reporting  will  take  place  and 
our  representative  can  be  asked  to 
discuss  the  implications  of  RSFA  as  it 
relate  to  electronic  reporting.  Clearly, 
industry  wiU  require  as  much  lead  time 
as  RMP  to  properly  prepare  for  future 
changes  to  reporting  requirements. 

In  order  to  accomplish  a  broad  based 
luA  finding  on  how  the  requirements  of 
RSFA  affect  our  customen  and 
stakeholden,  coounents  from  the  public 
are  encouraged  on  any  issue  related  to 
implementing  RSFA.  In  addition  to 
attendance  at  the  previously  described 
sessions  and  workshops  comments  can 
be  made  in  writing  and  be  sent  directly 
to  MMS  using  instructions  in  the 
ADDRESSES  part  of  this  notice. 

Date:  October  22. 1996. 
lavH  W.  Skaw, 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  Be-2775«  Filed  10-29-96;  8:45  am] 
saiMOOooc  49i< 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
PN66-1-7288b;  FRL-fi61»-5| 

Approval  and  Promulgatton  of 
imptomantation  Plana;  Indtana 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Indiana  State 
Implementation  Plan  (SIP)  submitted  on 
November  21, 1995,  and  February  14, 
1996,  establishing  regulations  for  wood 
furniture  coating  operations  in  Clark, 
Floyd,  Lake,  and  Porter  Coimties,  as  part 
of  Clark  and  Floyd  Counties*  15  percent 
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(%)  Reasonable  Further  Progress  control 
measures  for  Volatile  Organic 
Compound  emission,  and  the  State's 
requirement  to  develop  post- 1990 
Control  Techniques  Guidelines  (CTG) 
Reasonably  Available  Control 
Technology  (RACT)  rules  for  the  4 
counties.  These  regtilations  require 
wood  furniture  coating  facilities  which 
have  the  potential  to  emit  at  least  25 
tons  of  VOC  per  year  to  use  coatings 
which  meet  a  certain  VOC  content  limit 
or  add  on  controls  that  are  capable  of 
achieving  an  equivalent  reduction.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  November 
29,  1996. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
EPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  Acevedo,  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6061. 

SUPPLEMENTARY  INFORMATKM:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 


Dated:  September  5, 1996. 
William  E.  Muno. 
Acting  Reponal  Administrator 
[FR  Doc.  96-27608  Filed  10-29-96;  8:45  am] 
BlUMQCOOEi 


40  CFR  PART  52 

[LA-37-1-7320b.  TX— re-1-7319l»;  FRL- 
5629-8] 

Approval  and  Promulgation  of  Air 
Quality  Plana,  Taxas  and  Louiaiana; 
Revision  to  the  Texaa  and  Louistana 
State  Implementation  Plana  Regarding 
Negative  Dedarationa  for  Souroe 
Categories  Subject  to  Reaaonabiy 
Available  Control  Technology 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Section  172(c)(1)  of  the  Clean 
Air  Act  (the  Act)  requires  nonattainment 
areas  to  reduce  emissions  bom  existing 
sources  by  adopting,  at  a  minimum, 
reasonably  available  control  technology 
(RACT).  The  EPA  has  established  13 
such  source  categories  for  which  RACT 
must  be  implemented  and  issued 
associated  Control  Technique 
Guidelines  (CTGs)  or  Alternate  Control 
Techniques  (ACTs).  If  no  major  sources 
of  volatile  organic  compound  (VOC) 
emissions  for  a  source  category  in  a 
nonattainment  area  exist,  a  State  may 
submit  a  negative  declaration  for  that 
category.  Louisiana  has  submitted 
negative  declarations  for  certain  source 
categories  in' the  Baton  Rouge  ozone 
nonattainment  area.  Texas  has 
submitted  negative  declarations  for 
certain  source  categories  in  the 
Beaumont/Port  Arthur,  Dallas/Fort 
Worth,  El  Paso,  and  Houston/Galveston 
ozone  nonattainment  areas.  Their 
declarations  include  the  following  CTG 
source  categories:  offset  lithography, 
plastic  parts-business  machines,  plastic 
parts-othera,  wood  furniture,  aerospace 
coatings,  autobody  refinishing. 
shipbuilding  and  repair,  industrial 
wastewater,  and  clean  up  solvents.  The 
EPA  proposes  to  approve  these  negative 
declarations  for  Louisiana  and  Texas. 
DATES:  Comments  on  this  proposed  rule 
must  be  postmarked  by  November  29, 
1996. 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6PD-L),  EPA  Region 
.6. 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733.  Copies  of  the  State's 
submittal  and  other  information 
relevant  to  this  action  are  available  for 
inspection  diuing  normal  houre  at  the 
following  locations: 


Environmental  Protectitm  Agency, 
Region  6,  Air  Planning  Se^on  (6PD- 
L),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733 
Louisiana  Department  of  Environmental 
Quality,  Office  of  Air  Quality.  7290 
Blueboimet  Blvd.,  Baton  Rouge,  LA 
70810 
Texas  Natural  Resource  Conservation 
Commission  (TNRCC),  Office  of  Air 
Quality,  12124  Paric  35  Circle.  Austin. 
TX  78753. 

Anyone  wishing  to  review  this 
submittal  at  the  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  boura  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Mick  Cote.  Air  Planning  Section  (6PD- 
L).  Environmental  Protection  Agency, 
Region  6.  1445  Ross  Avenue,  Dallas. 
Texas  75202-2733.  telephone  (214) 
665-7219. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  regulations,  Ozone. 
Reporting  and  recordkeeping,  and 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  30, 1996. 
Jerry  Qifibrd, 

Acting  Regional  Administrator 
[PR  Doc.  96-27605  Filed  10-29-96;-8:45  am) 
BRiJNG  CODE  MSO  6C  P 


40  CFR  Part  52 
[RM2-6969b;  FRL-6608-2] 

Approval  and  Promulgation  of 
Implementation  Plana;  Limited 
Approval  and  Limited  Diaapprovai  of 
Implementation  Plana;  Rhode  Island 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  is  proposing  action 
on  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Rhode  Island.  The  EPA  is  proposing 
approval  of  Rhode  Island's  1990  base 
year  ozone  emission  inventory,  two 
control  measures  contained  within  the 
Rhode  Island  contingency  plan,  and 
establishment  of  a  Photochemical 
Assessment  Monitoring  Stations 
(PAMS)  network,  as  revisions  to  the 
Rhode  Island  SIP  for  ozone  because 
these  submittals  meet  the  EPA's 
approval  criteria  that  are  relevant  for 
these  programs.  The  EPA  proposes  a 


55944         Federal  Ragiatar  /  Vol.  61,  No.  211  /  Wednesday.  October  30.  1906  /  Proposed  Rules 


limited  approval  and  limited 
disapproval  of  SIP  reviaions  submitted 
by  the  State  of  Rhode  Island  to  meet  the 
15  Percent  Rate  of  Progress  (ROP)  Plan 
and  contingency  measure  requirements 
of  the  Qean  Air  Act  (CAA)  primarily 
because  the  submittals  contain  control 
measures  that  are  likely  to  achieve 
some,  but  not  all  of  the  emission 
reductions  required  of  such  submittals. 

In  the  final  rules  section  of  today's 
Federal  Raglstar.  the  EPA  is  approving 
the  Rhode  Island  1990  base  year 
inventory,  VOC  control  measures 
pertaining  to  Consumer  and  Ckunmerdal 
Products,  and  Architectural  and 
Industrial  Maintenance  (AIM)  coatings, 
and  the  establishment  of  a  PAMS 
network  as  a  direct  final  rule  mthout 
prior  proposal,  because  the  Agency 
views  these  as  noncontroversial  revision 
amendments  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  each 
approval  is  set  forth  in  the  dlrac:t  final 
rule.  The  EPA  is  not  publishing  a  direct 
final  rule  for  the  limited  approvals  and 
limited  disapprovals  of  the  15  percent 
ROP  and  contingency  plans.  If  no 
adverse  comments  are  received  on  this 
direct  final  rule,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rtde  for  these  revisions.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  mil  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Public  comments  on  this 
docimient  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revision.  Comments  on  this 
propKwed  action  must  be  post  marked  by 
November  29.  1996. 
ADOAESSES:  Written  comments  on  this 
action  should  be  addressed  to  Susan 
Studlien,  Deputy  Director.  Office  of 
Ecosystem  Protection.  Environmental 
Protection  Agency,  Region  I,  JFK 
Federal  Building,  Boston, 
Massachusetts.  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  EPA 
Region  I  office,  and  at  the  Rhode  Island 
Department  of  Environmental 
Management.  Division  of  Air  Resources, 
291  Promenade  Street,  Providence, 
Rhode  Island,  02908-5767.  Persons 
interested  in  examining  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
FOR  FURTHER  mFORIAATIOM  CONTACT: 
Robert  F.  McCormell,  Air  Quality 


Planning  Unit.  EPA  Region  I.  JFK 
Federal  Building,  Boaton. 
Massachusetts.  02203:  telephone  (617) 
565-9266. 

SUPPUEMDfTARV  MFORMATION:  For 
supplementary  information  regarding 
the  Rhode  Island  1990  base  year 
emission  inventory,  consumer  and 
commercial  products  rule,  AIM  rule, 
and  establishment  of  a  PAMS  netw(»k. 
see  the  information  provided  in  the 
direct  final  action  of  the  same  title 
which  is  located  in  the  rules  section  of 
the  Federal  Ra^ster. 

Backgroand 

Section  182(b)(1)  of  the  CAA  as 
amended  in  1990  requires  ozone 
nonattainmant  areas  with  classifications 
of  moderate  and  above  to  develop  plans 
to  reduce  area-wide  VOC  emissions  by 
15  percent  from  a  1990  baseline.  The 
plans  were  to  be  submitted  by 
November  15. 1993  and  the  reductions 
were  required  to  be  achieved  within  6 
years  of  enactment  or  November  15. 
1996.  The  Clean  Air  Act  also  sets 
limitations  on  the  creditatnlity  of  certain 
types  of  reductions.  Specifically,  States 
cannot  take  credit  for  reductions 
achieved  by  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  measures 
(new  car  emissions  standards) 
promulgated  prior  to  1990  or  for 
reductions  resulting  from  requirements 
to  lower  the  Raid  Vafwr  Pressure  (RVP) 
of  gasoline  promulgated  prior  to  1990. 
Furthermore,  the  CAA  does  not  allow 
credit  for  corrections  to  Vehicle 
Inspection  and  Maintenance  Programs 
(I/M)  or  corrections  to  Reasonably 
Available  Control  Technology  (RACT) 
rules  (so  called  "RACT  fix-ups)  as  these 
programs  were  required  prior  to  1990. 

In  addition,  sections  172(c)(9)  and 
182(c)(9)  of  the  CAA  require  that 
contingency  measures  be  included  in 
the  plan  revision  to  be  implemented  if 
the  area  misses  an  ozone  SIP  milestone, 
or  fails  to  attain  the  standard  by  the  date 
required  by  the  CAA. 

The  entire  state  of  Rhode  Island  is 
classified  as  a  serious  ozone 
nonattainment  area,  and  is  therefore 
subject  to  the  15  Percent  ROP 
requirements.  The  area  is  referred  to  as 
the  Providence  ozone  nonattainment 
area.  Rhode  Island  submitted  a  final  15 
percent  ROP  plan  to  EPA  on  May  23. 
1994.  The  plan  contained  adopted  rules 
for  all  of  the  VOC  control  measures 
identified  within  the  plan  except  for  the 
enhanced  vehicle  inspection  and 
maintenance  (I&M)  program.  The  EPA 
deemed  the  Rhode  Island  1 5  percent 
plan  incomplete  by  letter  dated  May  17. 
1994,  due  to  the  lack  of  an  adopted  rule 
for  the  I&M  program.  Rhode  Island 
submitted  an  adopted  rule  for  an 


enhanced  I&M  program  to  the  EPA  on 
November  18  and  December  28. 1994. 
By  letter  dated  January  18, 1995,  EPA 
notified  Rhode  Island  that  the  enhanced 
I&M  submittal  had  been  deemed 
complete.  Additionally,  the  letter  stated 
that  the  submittal  of  the  enhanced  I&M 
program  allowed  EPA  to  deem  the 
Rhode  Island  15  percent  plan  complete, 
thereby  stopping  a  sanctions  clock 
which  had  been  started  on  January  12, 
1994  due  to  the  lack  of  a  complete  15 
percent  plan  from  the  state. 

The  EPA  has  analyzed  Rhode  Island's 
submittal  and  believes  that  the  proposed 
15  Percent  Plan  and  Contingency  Plan 
can  be  given  limited  approval  because 
they  would  strengthen  the  SIP  by 
achieving  reductions  in  VOC  emissions. . 
These  plans  do  not,  however,  achieve 
the  total  required  percentage  of 
reductions.  Therefore,  the  EPA  is 
proposing  a  limited  disapproval  of  the 
plans.  For  a  complete  discussion  of 
EPA's  analysis  of  the  Rhode  Island  15 
Percent  ROP  plan  and  Contingency 
Plan,  please  refer  to  the  Technical 
Support  Document  for  this  action  which 
is  available  as  part  of  the  docket 
supporting  this  action.  A  simunary  of 
the  EPA's  findings  follows. 

Emission  Inventory 

The  base  from  which  States  determine 
the  required  reductions  in  the  15 
Percent  Plan  is  the  1990  emission 
inventory.  The  EPA  is  approving  the 
Rhode  Island  1990  emission  inventory 
with  a  direct  final  action  in  the  rules 
section  of  today's  Federal  Register.  The 
inventory  approved  by  the  EPA  exactly 
matches  the  one  used  in  the  15  Percent 
ROP  plan  calculations. 

Calculation  of  Target  Level  Emissions 

Rhode  Island  subtracted  the  non- 
creditable  reductions  from  the  FMVCP 
from  the  1990  inventory,  and  accurately 
adjusted  the  inventory  to  account  for  the 
RVP  of  gasoline  sold  in  the  state  in 
1990.  These  modifications  result  in  the 
1990  adjusted  inventory.  The  total 
emission  reduction  required  to  meet  the 
15  Percent  ROP  Plan  requirements 
equals  the  sum  of  the  following  items: 
1^  percent  of  the  adjusted  inventory, 
reductions  that  occur  from 
noncreditable  programs  such  as  the 
FMVCP  and  RVP  programs  as  required 
prior  to  1990.  reductions  needed  to 
ofEset  any  growth  in  emissions  that  takes 
place  betweoi  1990  and  1996,  and 
reductions  that  result  from  corrections 
to  the  I/M  or  VOC  RACT  rules.  Table  1 
simunarizes  these  calculations  for  the 
Providence  serious  ozone 
nonattainment  area. 
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Table  i.— Calculatwn  of  Required 
Reductions  (tons/day) 


1990  Anihropoganic  Emission  In- 

1990  AttMidirriiri^ 

18%  of  A4u8lBd  Irwentory  

Non-GfocraDie  rwoucoons  .*.•......•.. 

1996  T«get  _ 

1996'     Projected. 

Emissions ~ 

Required  Reduction  3 


184.1 

168.4 

25.3 

15.7 

143.1 

181.7 
38.6 


^  1986  emisakM*  for  onload  mobie  sources 
were  calculated  using  an  emission  factor  that 
rsieolBd  the  level  ofconlroi  achieved  by  the 
FMVCP  In  1996. 

'Required  Reductions  were  obtained  by 
wdttaaBno  1996  target  (rom  the  1996  pro- 
jected unoontroied  Invenlory. 

Measures  Achieving  the  Projected 
Reductions 

Rhode  Island  has  provided  a  plan  to 
achieve  the  reductions  required  for  the 
Providence  serious  ozone 
nonattainment  area.  The  following  is  a 
concise  description  of  each  control 
measure  Rhode  Island  used  to  achieve 
emission  reduction  credit  within  its  15 
percent  ROP  plan.  The  EPA  has 
previously  approved  all  of  the  following 
control  measures  with  the  exception  of 
the  enhanced  vehicle  I/M  program,  and 
agrees  with  the  emission  reductions 
projected  in  the  State  submittals  except 
where  noted  in  Table  2  under  the 
heading  "Noncreditable  Reductions." 

A.  Point  Source  Contnrfs 

Rhode  Island  projects  that  a  total  of 
9.11  tons  per  stunmw  day  (tpsd)  in 
emission  reductions  will  occur  fit>m  the 
following  point  source  categories: 

Surface  Coating 

Section  182(b)(2)(B)  of  the  CAA 
requires  that  moderate  and  above  ozone 
nonattainment  areas  adopt  rules  to 
require  RACT  for  all  VOC  sources  in  the 
area  covered  by  any  Control  Technique 
Guideline  (CTG)  issued  before  the  date 
of  the  enactment  of  the  Clean  Air  Act 
amendments  of  1990.  Rhode  Island 
imposed  new  RACT  controls  on 
facilities  involved  in  the  following 
surface  coating  processes  to  meet  this 
requirement  (Uiese  controls  are  referred 
to  as  "RACT  Catch-ups"): 

*  Stufaoe  Coating  of  Coils 

*  Surface  Coating  of  Metal  Furniture 

*  Surface  Coating  of  Magnet  Wire 

*  Surface  Coating  of  Large  Appliances 

*  Surface  Coating  of  Miscelltmeoiis 
Metal  Parts 

*  Surface  Coating  of  Flat  Wood  Paneling 

*  Surface  Coating  of  Wood  Products 

Rhode  Islahd  Air  Pollution  Control 
Regulation  Number  19.  "Control  of 
Volatile  Organic  Compounds  from 
Surface  Coating  Operations."  covering 


all  of  the  above  named  emission  sotuce 
categories  was  submitted  to  EPA  on 
November  11, 1992,  and  approved  by 
EPA  as  part  of  the  RI  SO*  in  a  Federal 
Register  notice  publidied  on  October 
18. 1994  (59  FR  52427).  Emission 
reductions  from  these  iriles  are 
creditable  toward  the  ROP  requirement. 
The  EPA  agrees  with  the  redtictions 
projected  in  the  Rhode  Island  15  Percent 
RCff>  plan  due  to  these  RACT  catch  up 
rules  (1.39  tpsd). 

Printing 

Rhode  Island  lowered  the 
applicability  threshold  within  Air 
Pollution  Control  Regulation  Niunber 
21,  "Control  of  Volatile  Organic 
Compoimd  Emissions  from  Printing 
Operations."  which  led  to  VOC  control 
requirements  at  additional  facilities  in 
the  state.  The  revised  Rhode  Island 
printing  rule  was  submitted  to  EPA  on 
January  25, 1993,  and  approved  as  part 
of  the  Rhode  Island  SIP  within  a 
Federal  Register  notice  dated  July  7, 
1995  (60  FR  35361).  The  EPA  agrees 
with  the  reductions  projected  in  the 
Rhode  Island  15  Percent  ROP  plan  due 
to  the  applicability  change  to  this  rule, 
(0.66  tpsd). 

Non-CTG  Sources 

Rhode  Island  Air  Pollution  Control 
Regulation  Number  15,  entitled 
"Control  of  Organic  Solvent  Emissions." 
requires  that  major  sources  (facilities 
with  the  potential  to  emit  greater  than 
50  tons  per  year  of  VOC)  that  are  not 
covered  by  an  existing  CTG  must  reduce 
their  emissions.  The  state  submitted  this 
RACT  rule  to  EPA  on  January  12, 1993. 
The  rule  was  proposed  for  approval  as 
part  of  the  RI  SIP  in  a  Federal  Re^ster 
notice  dated  July  7, 1995  (60  FR  35361). 
The  EPA  agrees  with  the  majority  of  the 
emission  reductions  projected  in  the 
Rhode  Island  15  Percent  ROP  plan  due 
to  the  rule,  with  one  exception. 
Discussions  with  staff  at  the  Rhode 
Island  Department  of  Environmental 
Management  (RI-DEM)  indicate  that  the 
emission  reductions  projected  from  one 
source  are  not  going  to  occur  because 
the  soiuce  never  exceeded  the  50  tpy 
threshold.  The  source  will  not  be 
required  to  comply  with  this  rule,  and 
the  0.21  tpsd  reduction  that  RI-DEM 
had  projected  will  not  occur. 

Although  Rhode  Island  has  submitted 
an  adopted  non-CTG  RACT  rule  to  EPA. 
and  this  rule  has  been  proposed  for 
approval  by  EPA  into  the  Rhode  Island 
SIP,  the  single  source  non-CTG  RACT 
determinations  for  the  sources  that 
Rhode  Island  has  claimed  emission 
reduction  credit  for  in  its  15  percent  SIP 
have  not  been  submitted.  EPA  cannot 
fully  approve  Rhode  Island's  15  percent 


SIP  until  all  of  the  noo-CTG  RACT 
determinations  that  die  atate  is  relying 
upon  as  part  of  the  IS  percent  VOC 
raoission  reduction  plan  aie  submitted 
to  the  EPA  and  approved  as  single 
source  sip  revisions.  Aocndingly,  the 
anissioD  reductions  claimed  tw  Rhode 
Island  frtm  this  rule  (1.30  qped)  are 
cuirenUy  not  creditable  tovnuds  the  15 
pocent  RCX>  reqtiiremeut 

Air  Toxic  Sources 

Rhode  Island  projects  that  a  small 
amotmt  of  VOC  emission  reductions 
will  occur  due  to  the  impact  of  its  Air 
Pollution  Control  Regulation  Number 
22.  "Air  Toxics,"  at  several  facilities  in 
the  state.  Rhode  Island  has  adopted  an 
air  toxics  rule,  but  has  not  submitted 
this  rule  to  the  EPA  fix-  approval  under 
section  112(1)  as  a  faderally  enforceable 
toxics  requirement  Section  182(bMl)(Q 
requires  creditable  reductions  to  be  in 
the  State's  implementation  plan,  EPA 
rules,  or  Title  V  permite.  The  RI-IKM's 
Air  Toxics  rule  is  none  of  these,  so  the 
reductions  RI-4XEM  is  claiming  (0.17 
tpsd)  are  currentiy  iK>t  creditable  toward 
the  15  percent  ROP  requirement 

Marine  Vessel  Loading 

Rhode  Island  has  adopted  a  VOC 
control  regulation  for  the  loading  of 
marine  vessels  with  petroleum.  The 
state  submitted  an  adopted  Marine 
Vessel  Loading  rule  to  EPA  on  March 
15, 1994.  On  AprU  4, 1996,  the  EPA 
published  a  direct  final  rulemaking  (61 
FR  14975)  approving  the  rule  as  a 
revision  to  the  Rhode  Island  SIP.  The 
EPA  agrees  with  the  reductions 
projected  in  the  Rhode  Island  IS  Percent 
ROP  plan  due  to  the  implementation  of 
this  rule  (4.79  tpsd). 

Plant  Closures 

Rhode  Island's  15  percent  plan 
identifies  facilities  that  will  cease 
operations  between  1990  and  1996.  The 
state  has  used  the  ranission  reductions 
generated  from  these  plant  closiues  as 
part  of  its  15  percent  ROP  plan.  The 
state  is  aware  that  the  emission 
reductions  from  these  facilities  caimot 
be  used  for  other  purposes,  such  as  to 
meet  the  emissions  offset  provisicms  of 
the  new  source  review  program,  or  as  a 
soimse  of  a  tradeable  emission 
commodity. 

There  is  a  minor  discrepancy  in  the 
amount  of  emission  reducticMis 
projected  fit>m  plant  closures  within  the 
State's  15  percent  ROP  plan.  The 
Appendix  C  spreadsheet  that  lists  the 
facilities  in  the  State  frtnn  v^ch 
emission  reductions  are  expected  by 
1996  indicates  that  0.79  tpsd  in 
reductions  will  occur  due  to  plant 
shutdowns,  yet  page  9  of  the  State's 
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plan  claims  0.84  tpsd  in  reductions.  The 
EPA  is  approving  the  value  of  0.79  tpad 
in  emission  reductions  pro)ected  in 
Appendix  C  of  the  Rhode  Island  15 
Percent  ROP  plan. 

B.  Ares  Source  Cootrols 

Cutback  Asphalt 

Rhode  Island  has  adopted  and 
submitted  to  the  EPA  Air  Pollution 
Control  Regulation  Number  25,  entitled 
"Control  of  Volatile  Organic  Compound 
Emissions  from  Cutback  and  Emulsified 
Asphalt,"  which  requires  the  use  of 
emulsified  asphalt  instead  of  cutback 
asphalt  for  most  applications.  This  rule 
was  approved  by  the  EPA  as  part  of  the 
Rhode  Island  SIP  in  a  Federal  Register 
notice  dated  October  18.  1994  (59  FR 
52427).  The  EPA  agrees  with  the 
reductions  projected  in  the  Rhode 
Island  15  Percent  ROP  plan  due  to  the 
implementation  of  this  rule  (2.57  tpsd). 

Automobile  Refinlshing 

Rhode  Island  has  adopted  and 
submitted  to  the  EPA  Air  Pollution 
Control  Regulation  Number  30,  entitled 
"Control  of  Volatile  Organic 
Compounds  from  Automobile 
Refinishing  Operations,"  that  will  limit 
VOC  emissions  from  this  source 
category  by  regulating  the  VOC  content 
of  automotive  refinishing  products  and 
by  requiring  the  use  of  applicators  that 
achieve  at  least  a  65%  transfer 
eniciency.  Additionally,  spray  gun 
cleaning  and  solvent  storage 
requirements  will  limit  VOC  emissions 
from  automobile  refinishing  operations. 
On  February  2.  1996,  EPA  pubUshed  a 
direct  final  rulemaking  (61  FR  3824) 
approving  the  rule  as  a  revision  to  the 
Rhode  Island  SIP. 

The  EPA  intends  to  promulgate  a 
national  rule  that  will  Umit  the  VOC 
content  of  automobile  refinishing 
coatings.  The  RI-DEM's  rule  achieves  at 
least  as  much  emission  reduction  as  the 
EPA's  proposed  rule.  The  RI-DEM's  rule 
has  additional  requirements  beyond 
those  found  in  the  EPA's  draft  rule  that 
justify  RI-DEM's  higher  reduction 
projection.  The  EPA  beUeves  that  the 
State  rule  will  result  in  the  emission 
reduction  levels  projected  in  Rhode 
Island's  15  percent  ROP  plan  from  this 
source  category  (2.97  tpsd). 

Stage  II 

Rhode  Island  has  adopted  and 
submitted  to  the  EPA  Air  Pollution 
Control  Regulation  number  11, 
"Petroleum  Liquids  Marinating  and 
Storage,"  that  will  limit  VOC  emissions 
from  automobile  refueling  activity.  The 
rule  was  approved  as  a  revision  to  the 
Rhode  Island  SIP  within  a  Federal 


Register  notice  pubUshed  on  December 
17,  1993  (58  FR  65930).  The  EPA  agrees 
with  the  emission  reduction  credit 
claimed  by  the  state  due  to  the 
implementation  of  this  program,  (3.30 
tpsd). 

C  On-Road  Mobile  Source  Cootrols 

Vehicle  Inspection  and  Maintenance 

The  15  percent  ROP  plan  relied  on  an 
enhanced  vehicle  I/M  program  that  was 
developed  by  the  State  of  Rhode  Island 
and  submitted  to  EPA  on  November  18, 
1994  and  December  28, 1994.  EPA 
evaluated  these  submittals  and  made  a 
completeness  finding  on  January  18, 
1995.  Rhode  Island  has  calculated  a 
reduction  of  14.93  tpsd  from  their 
enhanced  I/M  program.  In  Ught  of  the 
recent  I/M  fle^dbillty  and  i>oIicy  issued 
by  EPA,  Rhode  Island  has  indicated  an 
interest  in  re-evaluating  their  enhanced 
I/M  program  to  take  advantage  of  the  1/ 
M  flexibility.  However,  at  this  point 
Rhode  Island  has  not  implemented  their 
enhanced  I/M  program  as  submitted  in 
its  I/M  SO*  submittal,  nor  has  the  State 
submitted  a  revised  enhanced  I/M  SIP. 
Since  the  State  has  not  implemented  its 
current  enhanced  1/M  program,  and  the 
State  has  failed  to  develop  a  substitute 
enhanced  I/M  program,  the  EPA  has  no 
basis  for  crediting  the  emission 
reductions  that  the  RI-DEM  projected  to 
result  from  its  enhanced  I/M  program. 
Thus,  the  reductions  for  this  portion  of 
the  plan  caimot  be  approved  (14.93 
tpsd). 

Reformulated  Gasoline  (RFC) 

Section  211(k)  of  the  Clean  Air  Act 
requires  that  after  January  1, 1995  in 
severe  and  above  ozone  nonattalnment 
areas,  only  reformulated  gasoline  be 
sold  or  dispensed.  This  gasoline  is 
reformulated  to  bum  cleaner  and 
produce  fewer  evaporative  emissions. 
The  state  of  Rhode  Island  is  a  "serious" 
ozone  nonattalnment  area  and  therefore 
is  not  required  to  sell  reformulated 
fuels.  On  March  14,  1991  the  State 
submitted  a  letter  from  the  Governor 
requesting  that  Rhode  Island  participate 
in  the  reformulated  fuels  program.  "This 
request  was  published  in  the  Federal 
Register  on  August  13,  1991,  56  FR 
38434.  The  EPA  agrees  with  the 
emission  reduction  calculated  by  the 
state  due  to  the  sale  of  reformulated 
gasoline  (5.71  tpsd). 

Tier  I  Federal  Motor  Vehicle  Control 
Program  (FMVCP) 

The  EPA  promulgated  standards  for 
1994  and  later  model  year  light-duty 
vehicles  and  light-duty  tixicks  (56  FR 
25724  (June  5,  1991)).  Since  \he 
standards  were  adopted  after  the  CAA 


amendments  of  1990,  the  resulting 
emission  reductions  are  creditable 
toward  the  15  percent  reduction  goal. 
The  EPA  agrees  with  the  emission 
reductions  calculated  by  Rhode  Island 
due  to  the  FMVCP,  (0.20  tpsd). 

D.  Non-Road  Mobile  Source  Controls 

As  previously  discussed,  Rhode 
Island  has  opted  in  to  the  reformulated 
gasoline  program.  In  addition  to 
reducing  VOC  emissions  from  on-road 
motor  vehicles,  the  sale  of  this  gasoline 
will  also  reduce  VOC  emissions  from 
non-road  equipment.  The  EPA  agrees 
with  the  emission  reductions  projected 
by  Rhode  Island  to  occur  due  to  the  sale 
of  reformulated  gasoline,  0.97  tpsd. 

Table  2  siunmarizes  the  creditable 
and  noncreditable  Emission  reductions 
contained  within  the  Rhode  Island  15 
percent  ROP  plan. 

Table  2.— Sumnnary  of  Creditable 
and  Noncreditable  Emission  Re- 
ductions: Providence,  Rl  Ozone 
Nonattainment  Area  (Tons/day) 


Requirad  Reduction 

OedKabh  Reductions: 

Surface  Coaling 

PrioHiig  

Marine  Vessel  Loedkig 

PlanI  Ckwures 

Cutback  Aaphatt  ..„ 

Auto  Refinishing 

Stage  II 

Reform,  Orvroad  ..« 

Tier  I 

Reform.  Ofl-roed 


Total  

NoncmdKatie  Reductions: 
Inspection  &  Maintenance 

Non-CTG  Sources 

Air  Toxics  Sources 

Plant  Ooeures 


Total  noncredttabie 
Short  lal 


38.6 

1.39 
0.66 
4.79 
0.79 
2.57 
2.97 
3.30 
5.71 
0.20 
0.97 


23.35 

14.93 
1.30 
0.17 
0.05 


16.45 
15.25 


Contingeiicy  Measures 

Ozone  nonattainment  areas  classified 
as  serious  or  above  must  submit  to  the 
EPA,  pursuant  to  sections  172(c)(9)  and 
182(c)(9)  of  the  CAA,  contingency 
measures  to  be  Implemented  if  an  area 
misses  an  ozone  SIP  milestone  or  does 
not  attain  the  national  ambient  air 
quality  standard  by  the  applicable  date. 
The  General  Preamble  to  Tide  I,  (57  FR 
13498  (April  16. 1992))  states  that  the 
contingency  measures  should,  at  a 
minimum,  ensure  that  an  appropriate 
level  of  emission  reduction  progress 
continues  to  be  made  if  attainment  or 
RFP  is  not  achieved  and  additional 
planning  by  the  State  is  needed.  The 
EPA  interprets  this  provision  of  the 
CAA  to  require  States  with  moderate 
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and  above  ozone  nonattainment  areias  to 
submit  sufficient  contingeDcy  measures 
so  that  upon  implementaticm  of  such 
measures,  additional  emission 
reductions  of  three  percent  of  the 
adjiisted  base  year  inventory  (or  a  lesser 
percentage  that  will  make  up  the 
identified  shortfall)  would  be  achieved 
in  the  year  aftw  the  failure  has  been 
identified  (57  FR  at  13511).  States  must 
show  that  their  contingency  measures 
can  be  implemented  with  minimal 
further  action  on  their  part  and  with  no 
additioiud  rulemaking  actions  such  as 
public  bearings  or  legislative  review. 

Analysis  of  ContiiigeBcy  Kfeasures 

Commercial  and  Consumer  Products 

Under  section  183(e)(9)  of  the  CAA. 
States  may  develop  and  submit  to  the 
Administrator  a  procedure  under  State 
law  to  regulate  commercial  and 
consumer  products,  provided  they 
consult  with  the  EPA  regarding  other 
State  and  local  regulations  for 
commercial  and  consumer  product 
rules.  Rhode  Island  has  coiumlted  the 
EFA  and  other  States  to  utilize  the 
collective  expertise  of  other  regulatory 
bodies  in  drafting  and  adopting  their 
regulation,  llie  rule  applies  to  any 
person  who  sells,  offers  for  sale,  or 
manufactures  conunercial  and  consiuner 
products  in  Rhode  Island. 

Commercial  and  Consumer  products 
are  defined  to  include  products  sold 
retail  or  wholesale  and  used  by 
household,  commercial,  or  institutional 
consumen.  Rhode  Island  submitted  an 
adopted  commercial  and  consumer 
products  rxile  to  EPA  on  March  15, 
1994.  The  rule  contains  standards  for 
the  VOC  content  of  products  in  12 
categories.  The  rule  contains  an 
exemption  for  commercial  and 
consumer  products  which  have  been 
granted  an  exemption  to  the  California 
Air  Resources  Board  (CARB)  Consumer 
Products  Regulation  under  the 
Innovative  Products  provisions  of  the 
CARB  rule. 

The  EPA  is  approving  the  Rhode 
Island  Commercial  and  Consumer 
Products  rule  in  the  rules  section  of  the 
Federal  Register  because  the  rule  will 
strengthen  the  SIP.  EPA  intends  to 
promulgate  a  national  rule  for  the 
regulation  of  consumer  and  commercial 
products  under  section  183  of  the  CAA 
in  the  near  future.  A  comparison  of 
Rhode  Island's  consumer  and 
commercial  products  rule  to  the  current 
version  of  the  pending  federal  rule, 
however,  indicates  that  Rhode  Island 
has  overestimated  the  control 
efiisctiveness  of  its  rule. 

A  comparison  of  the  products  that 
Will  be  covered  by  the  pending  national 


rule  and  Rhode  Island's  rule  reveals  that 
the  national  rule  will  cover  more  source 
categories.  From  this  review,  it  was 
determined  that  Rhode  Island's  rule  will 
only  be  58.4%  as  eSactive  in  reducing 
emissions  from  the  consumer  products 
as  the  faderal  rule.  The  major  reason  is 
that  Rhode  Island's  rule  does  not 
contain  emission  limits  for  auto 
windshield  washer  fluids  at  household 
adhesives.  The  emissions  from  these 
two  categories  are  substantial,  and  the 
national  rule  will  have  emission  limits 
for  both  categories. 

The  RI-4)Em  analyzed  the 
effectiveness  of  its  commercial  products 
rule  using  projections  STAPPA/ 
ALAPCO  developed  based  on 
implementing  California's  Commercial 
prodiicts  rule.  The  EPA  believes  that 
gaps  in  RM}EM's  rule  are  substantial 
enough  that  these  projections  are 
unreliable,  and  EPA  is  instead  crediting 
Rhode  Island  with  the  reductions  EPA 
anticipates  from  its  rule,  or  1.1  tpsd. 

Architectural  and  Industrial 
Maintenance  (AIM)  Coatings 

On  March  15, 1994.  Rhode  Island 
submitted  a  rule  regulating  the  VOC 
content  of  AIM  coatings.  'Tbe  EPA  is 
approving  Rhode  Island's  AIM 
regulation  within  the  rules  section  of 
the  Federal  Register  because  the  rule 
will  strengthen  the  SIP. 

The  EPA  intends  to  promulgate  a 
national  rule  for  this  emission  source 
category.  In  a  memo  dated  March  22, 
1995,  the  EPA  provided  guidance  on  the 
e^roected  reductions  from  the  national 
rule.  It  is  expected  that  emissions  would 
be  reduced  by  20  percent.  Although 
Rhode  ftland  has  adopted  its  own  AIM 
rule,  the  state  based  its  emission 
reduction  projections  on  previous 
guidance  from  the  EPA  that  indicated  a 
25  percent  reduction  would  occur  from 
the  federal  rule.  The  EPA  has  evaluated 
Rhode  Island's  AIM  rule,  and  does  not 
agree  with  the  reductions  projected  in 
excess  of  20  percent.  Therefore,  the  EPA 
is  discoimting  RI-DEM's  projected  2.4 
tpsd  reduction  by  0.5  tpsd,  for  a 
creditable  reduction  of  1.9  tpsd. 

Surplus  Emission  Reduction  From  15 
Percent  Plan 

Rhode  Island's  contingency  plan 
included  1.2  tpsd  of  emission  reduction 
credits  that  were  considered  surplus 
reductions  from  the  state's  15  percent 
ROP  plan.  The  EPA  cannot  approve 
these  emission  reduction  credits, 
because  the  lack  of  a  motor  vehicle 
Inspection  and  maintenance  program 
and  the  other  deficiencies  noted  above 
have  erased  the  surplus  and  created  an 
emission  reduction  shortfall  within  the 
15  percent  ROP  plan. 


TaMe  3  summariass  die  creditable 
and  noncreditable  onissidn  raductioDS 
contained  wifbin  the  Rhode  Island 
contingency  plan. 

Tabi^  3.— Summary  of  Creoitabi^ 
and  noncredttable  c0nt1nqb4cy 
Measure  Reductions:  Provi- 
dence, Rhode  Island  (Tons/day) 


Hequveo  vXjnDngsncy 

CndKUUB     Cortbngfinof     Reduc- 
tions: 

Consumar  Products 

AIM  Coattngs 

Total 

Noncredttatate  Contingency  Reduo- 
Hona: 
Consumer  Products  ............_„._. 

AIM  Coattngi 

Excess  from  15  percent  Plan 

Total  noncredttable 

Short  faH 


5.0 


1.1 
1J8 


3.0 


0.5 

^2 


2J5 
2.0 


Proposed  Action 

The  EPA  has  evaluated  these 
submittals  for  ccmsistency  with  the 
CAA,  EPA  regulations,  and  EPA  policy. 
The  Rhode  Island  15  Percent  ROP  plan 
will  not  achieve  enough  rediictions  to 
meet  the  15  percent  ROP  requirements 
of  sectira  182(b)(1)  of  the  CAA. 
Additionally,  the  portion  of  the  State's 
contingeiury  plan  consisting  of  the  two 
VOC  control  regulations  does  not  meet 
the  requirements  of  section  172(c)(9)  of 
the  CAA.  These  regulations  are  triggered 
upon  failure  of  the  State  to  meet  ROP 
requirements,  but  are  not  also  triggered 
by  failure  of  die  State  to  attain  the 
NAAQS  for  ozone  by  the  area's 
attainment  date  as  required  by  section 
172(c)(9).  In  light  of  these  deficiencies, 
the  EPA  cannot  grant  fuU  approval  of 
these  plan  revisions  under  Section 
110(k)(3)  and  Part  D.  However,  the  EPA 
may  grant  a  limited  approval  of  the 
submitted  plans  imder  section  110(k)(3) 
and  section  301(a)  since  the  rules 
making  up  the  15  Percent  Plan  and  the 
Contingeiury  Plan  will  result  in  a  certain 
percentage  of  VOC  emission  reductions. 
Thus,  the  EPA  is  proposing  a  limited 
approval  of  the  Rhode  Island  15  Percent 
Plan  and  Contingency  Plan  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  The  EPA  is  also  proposing  a 
limited  disapproval  of  the  Rhode  Island 
15  Percent  plan  under  sections  110(k)(3) 
and  301(a)  because  the  sid)mlttal  does 
not  fully  meet  the  requirements  of 
section  182(b)(1)  of  the  CAA  for  the  15 
Percent  Rate  of  Progress  Plans,  and  the 
plan  does  not  achieve  the  required 
emission  reductions.  In  addition,  the 
EPA  is  proposing  a  limited  disapproval 
of  the  I^ode  Island  Contingency  plan. 
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The  plan  does  not  meet  the 
requirements  of  sections  172(c)(0)  and 
182(c)(9)  for  contingency  measiues 
because  the  plan,  if  implemented,  will 
not  achieve  the  required  3  percent 
emission  reduction.  Additionally,  the 
plan  does  not  fully  meet  the 
requirements  of  section  172(c)(9] 
regarding  implementation  of 
contingency  measures  if  the  area's 
attainment  date  is  not  met  according  to 
the  schedule  outlined  within  the  CAA. 

Rhode  Island  has  expressed  its 
Intention  to  submit  a  revised  vehicle  1/ 
M  program.  The  additional  reductions 
from  vehicle  1/M  may  serve  to  correct 
the  shortfall  identified  in  this  proposed 
Federal  Register  Action.  Alternatively, 
Rhode  Island  could  Implement  its 
existing  I/M  program.  To  gain  full 
approval  of  its  IS  percent  plan,  Rhode 
Island  mil  need  to  submit  a  revised 
plan  that  documents  the  necessary 
enforceable  reductions,  such  as  those 
resulting  from  a  revised  I/M  program 
and  other  enforceable  measures 
identified  above,  to  meet  the  15  percent 
rate  of  progress  requirements  and 
include  sufficient  contingency  measures 
to  achieve  a  3  percent  reduction. 

The  EPA  believes  that  approval  of  the 
contingency  meesures  will  strengthen 
the  SIP.  Therefore,  within  the  rules 
section  of  today's  Federal  Register  the 
EPA  is  approving  the  control  meesures 
in  the  Rhode  Island  Ck>ntingBncy  Plan. 

Under  section  179(a)(2).  if  the 
Administrator  disapproves  a  submission 
under  section  1 10(k)  for  an  area 
designated  nonattainment  based  on  the 
submission's  failiire  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  1 79(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  the  imposition  of  emission 
offset  requirements.  The  18-month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  established 
in  the  final  limited  disapproval  action. 
If  the  deficiency  is  not  corrected  within 
6  months  of  the  imposition  of  the  first 
sanction,  the  second  sanction  will 
apply.  This  sanctions  process  is  set  forth 
at  59  FR  39832  (Aug.  4,  1994).  to  be 
codified  at  40  CFR  52.31.  Moreover, 
within  two  years  of  the  final 
disapproval  of  a  required  SIP 
submission,  the  EPA  shall  promulgate  a 
federal  implementation  plan  (FIP)  under 
section  110(c). 

On  January  18,  1995,  the  EPA  made 
a  completeness  determination  on  the 
Rhode  Island  15  percent  plans  with  an 
approval  of  the  estabhshed  motor 
vehicle  emission  budget  for  use  in 


tnnaportation  confbnnity 
determinations.  Because  the  motor 
vehicle  emission  budget  is  baaed  to  a 
significant  extent  upon  an  I/M  program 
not  being  implemented  by  Rhode  Island, 
EPA  has  determined  that  budget  can  no 
longer  satisfy  the  necessary  emissi(»i 
reductioDS  reqidred.  EPA.  therefore,  is 
proposing  to  rescind  the  protective 
finding '  in  its  final  disapproval  actioo. 
EPA  is  notifying  the  State,  the 
Metropolitan  Planning  Ocganixations. 
the  U.S.  Federal  Highway  Agency,  and 
the  U.S.  Federal  Transit  Administration 
of  the  efEact  of  a  disapproval  action  on 
conformity  in  Rhode  Island.  The 
conformity  status  of  the  transportation 
pUn  and  transportation  improvement 
program  shall  lapse  120  days  after  EPA's 
final  disapproval  without  a  protective 
finding,  and  no  new  project-level 
conformity  determinations  nuy  be 
made.  Furthermore,  no  new 
trans{>ortation  plan.  TIP.  or  projects  may 
be  found  to  conform  until  another 
control  strategy  implementation  plan 
revision  fulfilling  tne  same  Clesn  Air 
Act  requirements  is  submitted,  foimd 
complete  and  conformity  to  this 
subinission  is  determined. 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  SIP. 
Each  request  for  revisicMQ  to  any  SIP 
shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

AdmlnistrstiTe  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  administrator  under  the 
procedures  published  in  the  Federal 
Register  on  lanuary  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  bvnx  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this  action 
from  review  under  Exacutive  Order 
12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


*  Protective  finding  maana  •  dMannination  by 
EPA  that  tlM  control  ttratagy  contained  In  a 
tubmittad  control  ttiategy  Impkaroantation  plan 
ravUion  would  hava  baan  conaidatad  appfovabia 
with  respact  to  raquirsmants  lor  amiaaion 
raduction*  if  all  conunittad  maaauraa  had  baan 
•ubmittad  In  anfbrcaable  fonn  at  raqulrad  by  Claan 
Air  Act  Mction  1  tO(a)(2MA). 


final  rule  on  small  entities  (5  U.S.C.  603 
snd  604).  Altnnatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the 
Qean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefme,  becsuse  the  federal 
SIP-approval  does  not  impose  any  new 
requirements.  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relstionship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Qean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v  US 
EPA,  427  US  246,  256-66  (S.Ct  1976); 
42  U.S.C  7410(a)(2). 

The  EPA's  proposed  limited 
disapproval  of  the  State  request  under 
sections  110  and  301,  and  subchapter  I. 
Part  O  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  preexisting  Federal 
requirements  remain  in  place  aftw  this 
proposed  limited  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  afiect  its  State-enforoeability. 
Moreover,  the  EPA's  limited 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  the  EPA  certifies  that  this 
proposed  limited  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements,  nor  does  it  impose  any 
new  Federal  requirements. 

C.  Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  the 
EPA  must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
a^egate. 

Through  submission  of  these  SIP 
revisions  which  have  been  proposed  for 
limited  approval  in  this  action,  the  State 
and  any  afi'ected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section  182 
of  the  CAA.  The  rules  and  commitments 
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given  limited  approval  in  this  action 
may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  niles  and  commitments  being 
given  limited  approval  by  this  action 
will  impose  or  lead  to  the  imposition  of 
any  mandate  upon  the  State,  local,  or 
tribal  governments,  either  as  the  owner 
or  operator  of  a  source  or  as  a  regulator, 
or  would  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
private  sector;  the  EPA's  action  will 
impose  no  new  requirements.  Such 
sources  are  already  subject  to  these 
requirements  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  loctd.  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  Therefore,  the  EPA  has 
determined  that  this  proposed  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  ofSul^ects  in  40  CFR  Part  52 

Enviroimiental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  refBrenoe, 
Intergovenmiental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
Volatile  organic  compounds. 

Dated:  August  21, 19M. 
John  P.  DeVillaiB, 

Regional  Administrator,  EPA  Region  I. 
(FR  Doc.  96-27603  Filed  10-29-96;  8:45  am] 
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40CFRPart70 
[AD-FRL-6e41-a] 

Clean  Air  Act  Propoaed  Interim 
Approval  of  Operating  Permits 
Program;  Pinal  County  Air  Quality 
Control  District,  Arizona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTXM:  Proposed  Rule. 

summary:  The  EPA  is  proposing  interim 
approval  of  the  revised  Operating 


Permits  Program  submitted  by  the 
Arizona  Department  of  Enviromnental 
Quality  (AOEQ)  cm  behalf  of  the  Pinal 
County  Air  Quality  Control  District 
(Pinal)  for  the  purpose  of  complying 
with  federal  requirements  for  an 
approvable  state  program  to  issue 
operating  permits  to  all  major  stationary 
soturces,  and  to  certain  other  sources. 
The  EPA's  proposed  interim  approval  is 
of  specific  revisions  to  the  program, 
originally  submitted  by  ADEQ  on 
Pinal's  behalf  on  November  15, 1993 
and  supplemented  on  August  16, 1994 
and  August  15, 1905.  The  EPA  proposed 
approval  of  the  original  program  on  July 
13. 1995  and  is  takLig  final  action 
elsewhere  in  today's  Federal  Register  to 
finalize  interim  approval  of  that 
program. 

Today's  action  proposes  interim 
approval  of  specified  portions  of  the 
IHnal  County  Code  of  Regulations 
amended  on  February  22, 1995,  and 
submitted  to  EPA  on  August  15, 1995, 
that  are  relevant  to  implementation  and 
enforcement  of  the  Pinal  Cotmty  title  V 
operating  permits  program.  The  specific 
provisions  of  Pinal's  title  V  regulations 
adopted  or  revised  on  February  22, 1995 
that  are  addressed  by  this  proposed 
action  are  Sections  l-3-140(la), 
140(16a),  140(44),  140(56),  140(58e), 
140(59),  140(66),  140(86),  140(89),  and 
140(146)  of  Article  3  of  Chapter  1; 
Sections  3-1-042, 045(C),  050(C)(4), 
050(G),  080(A),  081(A)(S)(b),  081(A)(6), 
100(A),  and  109  of  Article  1  of  Chapter 
3;  and  Articles  5  and  7  of  Chapter  3  of 
the  Pinal  County  Code  of  Regulations 
(PCR). 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  promulgating 
interim  approval  of  Pinal's  revised  title 
V  program  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
submittal  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rulemaking.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdraMna  and  all 


public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  propoaed  rule.  The  EPA 
ivill  not  institute  a  second  comment 
period  on  this  document  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
Novranber  29, 1996. 

ADDRESSES:  Written  OHnments  on  this 
action  should  be  addressed  to:  Regina 
Spindler,  Operating  Permits  Section  (A- 
5-2),  Air  and  Toxics  Oivisioii,  U.S. 
Environmental  Protectioo  Agency, 
Region  DC,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901 

Copies  of  the  District's  submittal, 
EPA's  Technical  Support  Document, 
and  other  supporting  information  used 
in  developing  the  proposed  approval  are 
available  for  public  inspection  at  EPA's 
Region  DC  office  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Spindler  (telephone:  (415)  744- 
1251),  Operating  Permits  Section  (A-5- 
2),  Air  and  Toxics  Division,  U.S. 
E^viroiunental  Protectian  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901 

SUPPLEMENTARY  MFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  under  the  following  title  located  in 
the  Rules  section  of  this  Federal  * 

Register  Clean  Air  Act  Final  Interim 
Approval  Of  Operating  Permits 
Prc^ram;  Arizona  Department  of 
Environmental  (Quality,  Maricopa 
Coimty  Environmental  Services 
Department,  Pima  County  Department 
of  Environmental  CJuality,  Pinal  County 
Air  equality  Ckintrol  District,  Arizona. 
Clean  Air  Act  Direct  Final  Interim 
Approval  of  Operating  Permits  Program; 
Pinal  County  Air  (Quality  Control 
District,  Arizona. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  16. 1996. 
John  Wise. 

Acting  Regional  Administrator. 
[FR  Doc  96-27835  Filed  10-29-96:  8:45  am] 
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TMs  section  ol  the  FEDERAL  REGISTER 
contains  documents  ether  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  o(  hearings  and  investigations, 
oommtttee  meetings,  agsncy  decisions  and 
ruHnga,  dslegalions  of  authority,  fiMng  ol 
petitions  and  appjcattons  and  agency 
stalaments  o(  organoation  and  functions  are 
sxampiss  of  documents  appearing  in  this 


OEPARTMENT  OF  AGRICULTURE 
ProcufwiMnt  tml  Propwty 


PropoMd  Coltoctloni  ConwiMnt 
RscfUMt  Concwninfl  Procufwnant: 
Prifwratfon  of  Tachnlcal  and  Bu6ln—6 
PropoMrfs 

AQCNCY:  Procurement  and  Property 
Management.  USDA. 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed  revision 
to  and  extension  of  an  approved 
information  collection  requirement. 


In  accordance  witti  the 
Paperwork  Reduction  Act  of  1995  (44 
)  U.S.C.  Chapter  35).  Procurement  and 
Property  Management  (PPM)  intends  to 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  a  request  to  review  and 
approve  an  extension  of  s  currently 
approved  information  collection  related 
to  performance  under  contracts  for 
reaearch,  development,  or  advisory  and 
assistance  services.  PPM  invites 
comment  on  this  information  collection. 
This  information  requirement  is 
currently  approved  by  OMB  for  use 
through  November  30.  1996.  PPM 
proposes  that  OMB  extend  its  approval 
for  use  through  November  30.  1999. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  30.  1996. 

AOOncSSES:  Send  comments  to:  Joseph  ). 
Deragan,  Procurement  Analyst, 
Procurement  and  Property  Management. 
STOP  9303.  U.S.  Department  of 
Agriculture.  14(X)  Independence  Avenue 
SW.  Wa.shington.  DC  202.SO-9303. 
Comments  may  also  be  submitted  via 
fax  at  (202)  72t>-8972.  or  through  the 
Interne!  at  JDARACANeUSDAGOV. 

FOn  FUfTTHER  INFORMATION  CONTACT: 
Joseph  ).  Daragan,  Pro<:urement  and 
Property  Management.  STOP  9303.  U.S. 
Department  of  Agriculture.  1400 
Independence  Avenue  SW,  Washington. 
DC  202.SO-9303,  (202)  720-5729. 


SUPPLBfPffAWY —TOWMATIOM: 

Ti'tye:  Procurement:  Preparation  of 
Technical  and  Business  Proposals. 

Background:  The  Agriculture 
Acquisition  Regulation  (AGAR) 
currently  prescribes  a  solidtiation 
provision  standardizing  the  arrangement 
and  format  of  technical  and  business 
proposals  that  are  submitted  by  offerors 
who  elect  to  respond  to  the  agency's 
request  for  proposals.  Information 
collection  pursuant  to  this  provision  has 
been  approved  by  the  Office  of 
Managament  and  Budget  (C^4B)  and 
assigned  OMB  Control  Number  0505- 
0013.  The  AGAR  alao  prescribes  a 
solicitation  provision  for  collection  of 
financial  and  organizational 
information.  Information  collection 
pursuant  to  this  provision  has  also  been 
approved  by  OMB  and  assigned  OMB 
Control  Number  0505-0010.  These 
provisions  have  been  consolidated  and 
streamlined  in  the  proposed  revision  to 
the  AGAR.  To  reflect  this  consolidation. 
USDA  wishes  to  combine  both 
information  collection  requests  into  a 
single  request  for  approval  and 
extension  of  an  infbnnation  collecti(Hi. 
As  revised,  the  request  would  cover 
collection  of  all  coat,  technical,  and 
businesa  information  needed  by  USDA 
contracting  ofRces  to  evaluate  offers,  to 
the  extent  collection  of  such 
information  is  not  required  by  the 
Federal  Acquisition  Regulation. 

OMB  Number:  0505-0013.  The 
proposed  revision  would  incorporate  an 
information  collection  approved  as 
OMB  Number  0505-0010  into  this 
collection. 

Expiration  Date:  Both  OMB  Nimiber 
0505-0010  and  OMB  Number  0505- 
0013  expire  on  11/30/96. 

Type  of  request:  Revision  to.  and 
extension  of.  a  currently  approved 
collection. 

Proposed  use  of  information: 
Technical  and  business  proposals 
received  from  offerors,  including 
information  about  offerors'  organization 
and  financial  systems,  are  used  when 
conducting  negotiated  procurement  to 
evaluate  and  determine  the  feasibility  of 
the  prospective  contractor's  technical 
approach,  management,  and  cost/price 
to  accomplish  the  ta.sk  and/or  provide 
the  supplies  or  .services  required  under 
a  resultant  contract. 

Respondents:  State  or  local 
governments:  businesses  or  other  for- 


profit;  small  businesses  or 
ormnizations. 

Estimated  Number  of  Respondents: 
3.200. 

Estimated  Number  of  Responses  per 
Respondent:  One  (1). 

Estimate  of  Burden:  Public  reporting 
burden  to  prepare  technical  and 
businesa  proposals  as  part  of  a  response 
to  a  solicitation  is  estimated  to  average 
35  hours  per  response.  This  estimate 
does  not  include  burden  associated  with 
providing  information  required  in 
accordance  with  information  collections 
prescribed  by  the  Federal  Acquisition 
Regulation.  Only  businesses  submitting 
oBen  in  response  to  a  solicitation  are 
afliacted  by  mis  collection. 

EstittHitBd  Total  Annual  Burden  on 
Respondents:  112,000  hours. 

Comments  received  will  be 
considered  in  order  to:  (a)  evaluate 
virfaether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  USDA 
contracting  offices,  including  whether 
the  information  will  have  a  practical 
utility;  (b)  evaluate  the  accuracy  of 
PPM's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
enhance  the  qtiality,  utility  and  clarity 
of  the  information  to  be  collected:  and 
(d)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
respond,  including  through  the  use  of 
automated,  collection  techniques  or 
other  forms  of  information  technology. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 
W.  R.  Aahworth. 

Director,  Procurement  and  Property 
Management. 
IFR  Doc.  96-27821  Filed  10-29-96;  8:45  am) 

lajJNQOOOa  3410-S8-» 


Propo— d  Coltoction;  Comment 
n6C|iio«t  Concaming  CoUoction  of 
Acquisition  Information 

AOBICY:  Procurement  and  Property 
Management.  USDA. 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  approved  information 
collection  requirements. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
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U.S.C.  Chapter  35),  Procurement  and 
Property  Management  (PPM)  intends  to 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  a  request  to  review  and 
approve  an  extension  of  four  currently 
approved  information  collections 
related  to  the  award  of,  or  performance 
under,  USDA  contracts.  PPM  invites 
comment  on  these  information 
collections.  These  information 
requirements  are  currently  approved  by 
OMB  for  use  through  November  30, 
1996.  PPM  proposes  that  OMB  extend 
its  approval  for  use  through  November 
30, 1999. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  30, 1996. 
ACX)RESSES:  Send  comments  to:  Joseph  J. 
Daragan,  Procurement  Analyst, 
Procurement  and  Property  Management, 
STOP  9303.  U.S.  Department  of 
Agriculture.  1400  Independence  Avenue 
SW,  Washington,  DC  20250-9303. 
Comments  may  also  be  submitted  via 
fax  at  (202)  720-8972,  or  through  the 
Internet  at  PARAGAN@USDA.GOV. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Joseph  J.  Daragan,  Procurement  and 
Property  Management,  STOP  9303,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue  SW,  Washington, 
DC  20250-9303,  (202)  720-5729. 
SUPPLEMBITARY  INFORMATION:  USDA  is 
seeking  OMB  approval  of  the  following 
information  collections: 

1.  Tif7e:  Procurement:  Maximum 
Woiicweek — Construction  Schedule. 

OMB  Number:  0505-0011. 

Expiration  Date:  11/30/96. 

Type  of  request:  Extension  of  a 
currently  approved  collection. 

Proposed  use  of  information: 
Information  about  the  contractor's 
proposed  hours  of  work  is  requested 
prior  to  the  start  of  construction  so  that 
the  agency  can  determine  when  on-site 
representatives  are  needed.  A 
contracting  office  will  insert  this  clause 
in  a  construction  contract  when, 
because  of  the  agency's  staffing  or 
budgetary  constraints,  it  is  necessary  to 
limit  the  contractor's  performance  to  a 
maximum  number  of  hours  per  week. 

Respondents:  Businesses  or  other  for- 
profit;  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Numt)er  of  Responses  per 
Respondent:  One  (1). 

Estimate  of  Burden:  The  information 
collected  is  the  hours  and  days  of  the 
week  the  contractor  proposes  to  carry 
out  construction,  with  starting  and 
stopping  times.  Public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  fifteen  minutes  per 
response. 


Estimated  Total  Annual  Burden  on 
Respondents:  150  hours. 

2.  Tide:  Procurement:  Brand  Name  or 
Equal  Clause. 

OMB  Number:  0505-0014. 

Expiration  Date:  11/30/96. 

Type  of  request:  Extension  of  a 
currently  approved  collection. 

Proposed  use  of  information:  The 
Agriculture  Acquisition  Regulation 
permits  the  use  of  "brand  name  or 
equal"  purchase  descriptions  to  procure 
commercial  products.  Such  descriptions 
require  the  offeror  on  a  supply 
procurement  to  identify  the  "equal" 
item  being  offered  and  to  indicate  how 
that  item  meets  salient  characteristics 
stated  in  the  purchase  description.  The 
contracting  officer  can  determine  from 
the  descriptive  information  furnished 
whether  the  offered  *'equal"  item  meets 
the  salient  characteristics  of  the 
Government's  requirements.  The  use  of 
brand  name  or  equal  descriptions 
eliminates  the  need  for  bidders  or 
offerors  to  read  and  interpret  detailed 
specifications  or  purchase  descriptions. 

Respondents:  Businesses  or  other  for- 
profit;  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
74.835. 

Estimated  Number  of  Responses  per 
Respondent:  One  (1). 

Estimate  of  Burden:  This  information 
collection  is  limited  to  solicitations  for 
products  for  which  other  methods  of 
product  specification  are  impracticable. 
Only  businesses  wishing  to  submit  bids 
or  offers  in  response  to  a  solicitation  are 
affected.  Public  reporting  burden  for 
this  collection  of  information  is  estimate 
to  average  one  tenth  of  an  hour  per 
response. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,484  houra. 

3.  Title:  Procurement:  Key  Personnel 

dflusfi 

OMB  Number:  0505-0015. 

Expiration  Date:  11/30/96. 

Type  of  request:  Extension  of  a 
currently  approved  collection. 

Proposed  use  of  information:  The 
information  enables  the  agency  to 
determine  whether  the  departure  of  a 
key  person  bom  the  contractor's  staff 
may  have  a  deleterious  effect  upon 
contract  performance,  and  to  determine 
what  accommodations  or  remedies  may 
be  taken.  If  the  agency  could  not  obtain 
information  about  departing  key 
personnel,  it  could  not  ensure  that 
qualified  persoimel  continue  to  perform 
contract  work. 

Respondents:  State  or  local 
governments;  businesses  or  other  for- 
profit;  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
200. 


Estimated  Number  of  Responses  per 
Respondent:  One  (1). 

Estimate  of  Burden:  The  information 
collection  is  required  only  when  a 
contractor  proposes  to  make  changes  to 
key  personnel  assigned  to  performance 
of  a  contract.  Consequently,  information 
collection  is  occasional.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  one 
hour  per  respondent. 

Estimated  Total  Annual  Burden  on 
Respondents:  200  hours. 

4.  Title:  Procurement:  Progress 
Reporting  Clause. 

OMB  Number:  0505-0016. 

Expiration  Date:  11/30/96. 

Type  of  request:  Extension  of  a 
currently  approved  collection. 

Proposed  use  of  information:  The 
information  is  requested  monthly  or 
quarterly  from  contractors  performing 
research  and  development  (R&D)  or 
advisory  and  assistance  services, 
including  ADP  system  or  software 
development.  The  information  enables 
the  contracting  office  to  monitor  actual 
progress  and  expenditures  compared  to 
anticipated  performance  and  proposal 
representations  upon  which  the  contract 
award  was  made.  The  information  alerts 
the  contracting  office  to  technical 
problems,  to  a  need  for  additional  staff 
resoiut»s  or  funding,  and  to  the 
probability  of  timely  completion  within 
the  contract  cost  or  price.  If  the 
contracting  office  could  not  obtain  a 
report  of  progress,  it  would  have  to 
physically  monitor  the  contractor's 
operations  on  a  day-to-day  basis 
throughout  the  performance  period. 

Respondents:  State  or  local 
government;  businesses  or  other  for- 
profit;  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Number  of  Responses  per 
Respondent:  TTie  frequency  of  progress 
reports  varies  from  monthly  to  quarterly 
depending  on  the  complexity  of  the 
contract  and  the  risk  of  successful 
completion.  Based  on  monthly 
reporting,  each  respondent  would  • 
submit  12  responses  per  year. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  one  and  one  half 
hours  i>er  respondent. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,600  hoiu^ 

Comments  received  will  be 
considered  in  order  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  USDA 
contracting  offices,  including  whether 
the  information  will  have  a  practical 
utility;  (b)  evaluate  the  accuracy  of 
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PPM's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 
W.  B.  Adkwwih, 

DInctor.  Procunnmnt  and  Property 
Managament. 

[FR  Doc.  96-27822  Piled  10-29-46:  8:45  ami 
COM  a* 


Submlaaion  foe  OMB  RevtaMrj 
Comment  ReQueet 

October  25.  1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirementts)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1B9S. 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  writhin  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  AfEairs,  Office  of 
K4anagement  and  Budget  (CMB), 
Washington,  DC  20503  and  to 
Department  Clearance  Officer.  USDA, 
OaO.  Mail  Stop  7602.  Washington.  DC 
20250-7602.  Copies  of  the 
8ubmis8ion(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

Food  and  Coasunier  Service 

Title:  7  CFR  Part  225.  Summer  Food 
Service  Program 

Summary:  The  Summer  Food  Service 
Program  provides  assistance  to  states  to 
initiate  and  maintain  nonprofit  food 
service  programs  for  needy  children 
during  tne  summer  months  and  at  other 
approved  times.  The  information 
reported  and  maintained  includes 
records  the  sponsors,  camps,  and  the 
administerins  agencies  must  collect. 

Need  and  Use  of  the  Information: 
Records  maintained  by  the  sponsors  and 
camps  support  payment  for  meals 
served  and  account  for  all  costs  incurred 
by  these  groups. 

Description  of  Respondents: 
Individuals  or  households:  Not-for- 
profit  institutions;  Federal  Government: 
State.  Local  or  Tribal  Government. 


Number  of  Respondents:  79.350. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  On  occasion; 
Weekly:  Monthly;  Quarterly. 

Total  Burden  Hours:  301,404. 
Larry  lahaiaaii. 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc  96-27823  Piled  10-29-96:  8:45  am] 
I  oorn  *(M-ti-ti 


Office  Of  1h«  Secmwy 

privacy  acij  synem  oi  necorae 

acmmcy:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  New  Privacy  Act 
System  of  Records. 

summahy:  Notice  is  hereby  given  that 
USDA  proposes  to  create  two  new 
Privacy  Act  systems  of  records,  USDA/ 
NAD-1,  entitled  "Participant  Appeals. 
USDA/NAD"  and  USDA^AD-2, 
entitled  "National  Appeals  Division 
Tracking  System  (Automated),  USDA/ 
NAD". 

tf4gmi¥fc  OATC:  This  notice  will  be 
adopted  without  further  publicaticm  in 
the  Federal  Rsgialar  cm  December  30, 
1996,  unless  modified  by  a  subsequent 
notice  to  incorporate  comments 
received  firtnn  the  public.  Altho«igh  the 
Privacy  Act  requires  only  that  the 
portion  of  the  system  which  describes 
the  "routine  uses"  of  the  sjrstem  be 
published  for  comment.  USDA  Invites 
comment  on  all  portions  of  this  notice. 
Comments  must  be  received  by  the 
contact  person  listed  below  on  or  before 
November  29.  1996. 
FOR  FUirrHD<  fMFOmumOH  OOKTACT: 
Norman  G.  Cooper.  Director,  NAD, 
USDA.  3101  Park  Center  Drive,  Suite 
1020.  Alexandria.  VLtginia  22302. 
aUPflBCNTARV  MPOMMATION:  Pursuant 
to  the  Privacy  Act.  5  U.S.C  552a.  USDA 
is  creating  two  new  systems  of  records 
to  be  maintained  by  the  National 
Appeals  Division  (NAD).  The  purpose  of 
this  notice  is  to  announce  the  creation 
and  character  of  the  two  sjrstems  of 
records  maintained  by  NAD.  The  first 
system  contains  data  on  appeals, 
including  materials  maintained  and 
submitted  by  a  USDA  agency  related  to 
an  adverse  decision,  any  information, 
correspondence,  or  documentation 
submitted  by  an  appellant  or  a  USDA 
agency  during  the  appeals  process  and 
any  statements  of  witnesses,  tape 
recordings,  or  written  transcripts  of  the 
hearings.  The  second  system  is  an 
automated  tracking  sy^em  which 
contains  assigned  NAD  log  number,  the 
appellant's  name,  race,  social  security 
number,  address,  and  telephone 
number,  program  identifier,  decision 
maker  information,  decision  date. 


hearing  officer  and  review  officer 
identification,  and  hearing  and  review 
information. 

A  "Report  on  New  System,"  required 
by  5  U.S.C  552a(r).  as  implemented  by 
OMB  Circular  A-130.  was  sent  to  the 
Chairman,  Senate  Committee  on 
Governmental  AfEairs.  the  Chairman. 
House  Committee  on  Government 
Reform  and  Oversight,  and  to  the 
Administrator,  Office  of  Information 
and  Regulatory  Affairs,  of  the  Office  of 
Management  and  Budget  on  October  23, 
1996. 

Signed  at  WMhli^tan,  DC.  oo  October  23, 
1996. 


Secretary  of  Agricuhuie. 
U80A/NA0-1 

System  name:  Participant  Appeals, 
USDA/National  Appeals  Division 
(NAD). 

Ssrstem  Location:  Natonal  Appeals 
Division,  Regional  Offices:  Eastern 
Regional  Office,  3500  DePauw 
Boulevard,  Suite  2052,  Indianapolis, 
Indiana  46268;  Southern  Regional 
Office,  7777  Wahiut  Grove  Road,  LLB- 
1,  Memphis,  Tennessee  38120;  and 
Westnn  Regional  Office.  730  Simms, 
Suite  386,  Golden,  Colorado  80490- 
4798. 

Categories  of  individuals  covered  by 
the  system:  Program  participants  who 
file  an  sppeal  because  of  a  covered 
adverse  decision  by  a  covered  agency: 
Farm  Service  Agency,  the  Natural 
Resources  Conservation  Service,  Rural 
Development.  Rural  Utilities  Service. 
Rural  Housing  Service,  Rural  Business- 
Cooperative  Service,  or  a  state,  county, 
or  area  committee  established  under 
section  8(b)(5)  of  the  Soil  Conservation 
and  Domestic  Allotment  Act  (16  U.S.C. 
5901(b)(5)). 

Categories  of  records  in  the  system: 
The  system  consists  of  complete  files  on 
appeals,  including  materials  maintained 
and  submitted  by  an  agency  related  to 
an  adverse  decision:  any  information, 
conespondence,  or  doctmientation 
submitted  by  an  appellant  at  the  agency 
during  the  appeals  process;  and  any 
statements  of  witnesses,  tape  recordings, 
or  written  transcripts  of  the  hearings. 
Unless  specifically  requested,  a  written 
transcript  is  not  normally  prepared. 

Authority  for  maintenance  of  the 
system:  7  U.S.C.  6991,  et  seq. 

Routine  uses  of  records  maintained  in 
the  system.  Including  categories  of  users 
and  the  purposes  of  such  uses:  USDA 
will  refer  records  in  this  system:  (1)  To 
the  appropriate  agency,  whether  Federal 
State,  local;  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  a  violation  of  law,  or  of 
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enforcing  or  implementing  a  statute, 
rule,  regulation,  or  order  issued 
pursuant  thereto,  when  infwmation 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute,  or  by 
rule,  regulation,  or  order  issued 
pursuant  thereto;  (2)  to  a  court, 
magistrate,  or  administrative  tribunal,  or 
to  opposing  counsel,  in  a  proceeding 
before  any  of  the  above,  for  purposes  of 
filing  the  official  administrative  record 
on  discovery,  which  are  relevant  to  the 
subject  of  the  proceeding;  and  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
fit)m  the  congressional  office  at  the 
request  of  that  individual. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage:  Records  are  maintained  in 
file  folders. 

Retrievability:  Records  can  be 
accessed  by  individual  name,  NAD  log 
number,  and  State. 

Safeguards:  Records  are  kept  in  offices 
attended  by  authorized  personnel. 

Retenticm  and  disposal:  Maintained  6 
yean  after  the  case  is  closed. 

System  manager(s)  and  address: 
Director,  NAD,  USDA,  3101  Park  Center 
Drive,  Suite  1020.  Alexandria,  Virginia 
22302,  telephone  number  (703)  305- 
1151. 

Notification  procedure:  An  individual 
may  request  information  as  to  Whether 
the  system  contains  records  pertaining 
to,  him  or  her  from  Director,  NAD. 
USDA,  3101  Part  Center  Ehive,  Suite 
1020,  Alexandria,  Virginia  22302, 
telephone  number  (703)  305-1151.  A 
request  for  information  pertaining  to  an 
individual  should  contain  full  name, 
address,  and  zip  code. 

Record  access  procedures:  Any 
individual  may  obtain  information  as  to 
the  procedures  for  gaining  access  to  and 
contesting  a  record  in  the  system  which 
pertains  to  him  or  her  by  submitting  a 
written  request  to  the  appropriate 
official  referred  to  in  the  preceding 
paragraph. 

Contesting  record  procedures:  Same 
as  notification  procedure.  (The 
regulations  for  contesting  contents  of 
records  and  appealing  initial 
determinations  are  set  forth  at  7  CFR 
1.110-1.123.) 

Record  source  categories:  Records  in 
this  system  come  primarily  from 
appellants,  witnesses,  and  agency 
personnel. 

Systems  exempted  firam  certain 
provisions  of  the  act*  None. 


USOA/NAO-2 

System  name:  National  Appeals 
Division  Tracking  System  (Automated), 
USDA/National  Appeals  Division 
(NAD). 

System  location:  Management  Field 
Office,  USDA,  8930  Ward  Parkway, 
Kansas  City,  Missouri  64114. 

Categories  of  individuals  covered  by 
the  system:  Program  participants  who 
file  an  appeal  because  of  a  covered 
adverse  decision  by  a  covered  agency: 
Farm  Service  Agency,  the  Natural 
Resources  Conservation  Service,  Rural 
Development,  Rural  Utilities  Service, 
Rural  Housing  Service,  Rural  Business- 
Cooperative  Service,  or  a  state,  county, 
or  area  committee  established  under 
section  8(b)(5)  of  the  Soil  Conservation 
and  Domestic  Allotment  Act  (16  U.S.C. 
5901(b)(5)). 

Categories  of  records  in  the  system: 
The  system  contains  assigned  NAD  log 
number.  Appellant's  name,  race,  social 
security  number,  address,  and  telephone 
number,  program  identifier,  decision 
maker  information,  decision  date, 
hearing  officer  and  review  officer 
identification,  and  hearing  and  review 
information. 

Authority  for  maintenance  of  the 
system:  7  U.S.C.  6991  et  seq. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  USDA 
will  refer  records  in  this  system:  (1)  To 
the  appropriate  agency,  whether 
Federal,  State,  local,  or  foreign,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  a  violation  of  law,  or  of 
enforcing  or  implementing  the  statute, 
rule,  regulation,  or  order  issaed 
pursuant  thereto,  when  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute,  or  by 
rule,  regulation,  or  order  issued 
pursuant  thereto;  (2)  to  a  court, 
magistrate,  or  administrative  tribunal,  or 
to  opposing  counsel,  in  a  proceeding 
before  any  of  the  above,  which  are 
sought  in  the  course  of  discovery  and 
which  are  relevant  to  the  subject  matter 
of  the  proceedings;  and  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  at  the 
request  of  that  individual. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage:  National  Computer  Center, 
Kansas  City  Security  Staff  uses  multiple 
storage  devices  with  full  backup 
facilities;  including  both  on-site  and  off- 
site  storage  and  distant  hot-site 
focilities. 


Retrievability:  Records  are  indexed  by 
Appellant  name,  NAD  log  number. 
State,  and  hearing  officer. 

Safeguards:  Computer  Associates 
Access  Control  Facility  software 
controls  who  may  use  computer 
resources  and  protects  data  from 
accidental  or  deliberate  destruction, 
modification,  disclosure,  and  misuse. 
Computer  Associates  Access  Control 
Facility  is  maintained  and  used  solely 
by  members  of  the  National  Computer 
Center,  Kansas  City  Security  StaiT. 

Retention  and  disposal:  Records  are 
kept  indefinitely. 

System  manager(s)  and  address: 
System  Security  Administrator. 
Information  Systems  Security  Staff, 
2350  MariiLet  Street,  St.  Louis,  Missouri 
63103. 

Notification  procedure:  An  individual 
may  request  information  as  to  whether 
the  system  contains  records  pertaining 
to  him  or  her  from  Director.  NAD, 
USDA,  3101  Park  Center  Drive,  Suite 
1020,  Alexandria,  Virginia  22302, 
telephone  number  (703)  305-1151.  A 
request  for  information  pertaining  to  an 
individual  should  contain  full  name, 
address,  and  zip  code. 

Record  access  procedures:  Any 
individual  may  obtain  information  as  to 
the  procedures  for  gaining  access  to  and 
contesting  a  record  in  the  system  which 
pertains  to  him  or  her  by  submitting  a 
written  request  to  the  appropriate 
official  referred  to  in  the  preceding 
paragraph. 

Contesting  record  procedures:  Same 
as  Record  Access  Procedures. 

Record  source  categories:  Records  in 
this  system  come  primarily  from  data 
entered  by  Regional  offices  maintaining 
appeal  records  on  the  program 
participant.  Information  in  these  records 
is  obtained  from  appellants  and  agency 
decision  makers. 

Systems  exempted  from  certain 
provisions  of  the  act:  None. 

[FR  Doc.  96-27767  Filed  10-29-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Census  Employment  Inquiry. 

Form  Number(s):  BC-170. 

Agency  Approval  Number:  0607- 
0139. 
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Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  26.162  hours. 

Number  of  Respondents:  104.650. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Tne  Census  Bureau 
uses  the  BC-170,  "Census  Employment 
Inquiry"  to  obtain  employment 
information  from  job  applicants  before 
or  at  the  time  they  are  tested.  The  data 
gathered  are  used  by  selecting  officials 
to  determine  an  applicant's  initial 
qualifications  to  fill  C>ensus  jobs.  The 
form  is  intended  to  facilitate  speedy 
hiring  and  selec:tion  in  situations 
requiring  large  numbers  of  temporary 
employees  for  a<»ignments  of  a  limited 
duration.  The  BC-170  is  used  In  lieu  of 
Form  OF-612.  "Optional  Application 
for  Federal  Employment."  or  a  resume 
but  an  applicant  is  not  required  to 
complete  a  BC-170  if  he/she  has  either 
of  these  other  documents  completed. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  beneHts. 

Legal  Authority:  Title  13  USC,  Section 
23. 

OMB  Desk  Officer:  lerry  Coffey.  (202) 
39.'>-7314 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
lulling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Offu;»r, 
(202)  4*2-3272.  Department  of 
Commerce,  room  5312,  14th  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  )erry  Coffey.  OMB  Desk 
OfRcer.  room  10201.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  October  24.  1996. 


Acting  Departmental  Forms  Oearance 

Officer,  Office  of  Management  and 

Organization. 

|FR  Doc.  96-27760  Filed  10-29-96:  8:45  ami 


Submission  for  OMB  Rsvtaw; 
Conunsnt  RsQusst 

CXX  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Tide:  Applicant  Background 
Questionnaire. 

Form  Number(s):  BG-1431. 


Agency  Approval  Number:  0607- 
0494. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  2,032  hours. 

Number  of  Respondents:  48,750. 

Avg  Hours  Per  Response:  Two  and 
one-half  minutes. 

Needs  and  Uses:  The  Census  Bureau 
uses  the  Applicant  Background 
Questiormaire  to  obtain  information 
such  as  medical  disabilities  and  race 
and  national  origin  from  applicants  for 
Schedule  A  (excepted  service)  positions. 
The  data  collected  are  analyzed  to 
evaluate  and  improve  the  Bureau's 
Schedule  A  hiring  program  and  to 
strengthen  our  ability  to  develop  a  more 
widely  diverse  workforce.  We  bialieve 
that  by  hiring  a  workforce  cidturally 
familiar  with  the  census  enumeration 
areas  we  collect  better  quality  data, 
conclude  the  data  collection  in  a  more 
timely  fashion  and  also  achieve  our 
hiring  goals. 

Affected  Public:  Individuals  or 
households. 
Frequency:  One-time. 
Respondent's  Obligation:  Voluntary. 
Legal  Authority: 

P.L  92-261:  Equal  Employment 
Opportunity  Act  of  1972.  Section  717 

P.L.  94-311:  Joint  Resolution  relating 
to  the  publication  of  economic  and 
social  statistics  for  Americans  of 
Spanish  origin  or  descent 

43  FR  38297.  Section  4:  Information 
on  Impact 

5  USC  7201;  Anti-discrimination 
Policy:  Minority  Recruitment  Program 

OMB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  October  24.  1996. 
Linda  Fng^h—ier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
OrganixatJon. 

|FR  Doc.  96-27761  Filed  10-29-96:  8:45  am) 
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Forsign-Trads  Zones  Board 
[DooKMTS-aq 

Foreign-Trade  Zons  4Q    Nawarfc/ 
Eliiabatti.  NJ.  Propoaad  Foreign-Trade 
Subzons,  Chevron  Producta  Company 
(Crude  Oil  Rsflnsry),  Perth  Amboy, 


An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Authority  of  New 
York  and  New  Jersey,  grantee  of  FTZ  49. 
requesting  special-purpose  subzone 
status  for  the  crude  oil  refinery  of 
Chevron  Products  Company,  located  in 
Perth  Amboy,  New  Jersey.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  October  21, 1996. 

The  refinery  (80.000  barrels  per  day 
capacity;  82  employees)  is  located  at  a 
340-acre  site  at  1200  State  Street,  Perth 
Amboy  (Middlesex  County),  New  Jersey, 
in  the  New  York  City  port  of  entry  area. 
It  is  used  to  produce  asphalt  and 
refinery  feedstocks,  including  residual 
fuel  oil,  distillate  fuel  oil,  kerosene, 
naphthas,  propane,  butane  and  other 
petroleum  gases.  All  of  the  crude  oil 
(nearly  all  inputs)  is  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finisoed  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
asphalt,  and  certain  other  refinery 
products  such  as  propane,  butane  and 
other  petroleum  gases  (duty-free) 
instead  of  the  duty  rates  that  would 
otherwise  apply  to  the  foreign-sourced 
inputs  (e.g.,  crude  oil,  natural  gas 
condensate).  The  duty  on  inputs  ranges 
from  5.25<  to  10.5|/bArTel.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  the  refinery's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  December  30, 1996. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  January 
14. 1996). 
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A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  Export 
Assistance  Center,  3131  Princeton 
Pike,  Bldg.  #6,  Suite  100,  Trenton,  NJ 
08648 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 

Dated:  October  23, 1996. 
Dennis  Puodnelli, 
Acting  Executive  Secretary. 
(PR  Doc.  96-27855  Piled  10-29-96;  8:45  am) 
BHJJNQ  CO0e»10-D6-P 

[Doclcet  77-06] 

Foreign-Trade  Zone  147 — Reading, 
Pannsyhmnia;  Raquast  for 
Manufacturing  Authority,  Balcer 
ftofractorles,  inc.  (Refractory  Briclcs) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Foreign  Trade  Zone 
Corporation  of  SouUieastem 
Peimsylvania,  grantee  of  FTZ  147, 
pursuant  to  §  400.28(a)(2)  of  the  Board's 
regulations  (15  CFR  Part  400), 
requesting  authority  on  behalf  of  Baker 
Refractories,  Inc.  (Baker),  to 
manufacture  refractory  bricks  imder 
zone  procedures  within  FTZ  147.  It  was 
formally  filed  on  October  18. 1996. 

The  Baker  plant  (446.000  sq.  ft.  on 
624  acres)  is  located  at  225  North 
Emigsville  Road  within  a  proposed  site 
of  FTZ  147  in  the  International  Trade 
District  of  York,  in  the  Coimty  of  York. 
Pennsylvania.  (Pending  expansion 
application:  Docket  3-96,  61  FR  2487, 
1-26-96.)  The  Baker  plant  (360 
employees)  is  used  to  manufacture 
refractory  bricks  and  related  products 
for  the  metals  and  mineral  processing 
industries.  A  key  material  component, 
magnesia,  is  sourced  from  abroad 
(magnesia  duty  rate,  $0.2/kg].  The 
finished  magnesite  bricks  are  duty-free. 
The  application  indicates  that  35 
percent  of  the  plant's  shipments  are 
exported. 

Zone  procedures  would  exempt  Baker 
from  Customs  duty  pajmients  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales.  Baker 
would  be  able  to  defer  duty  payments 
on  the  foreign  sourced  magnesia  until 
the  finished  bricks  (duty-free)  are 
shipped  from  the  plant.  The  company  is 
also  seeking  an  exemption  from 
Customs  duties  on  scrap  and  waste  that 
is  generated  in  the  production  process 
(2.5%).  The  request  indicates  that  the 


savings  from  zone  procedures  would 
help  improve  the  plant's  intemation^ 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

-Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  29, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  December  16, 1996). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716, 14th  Street  &  Peimsylvania 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  October  18, 1996. 
Jolin  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  96-27857  Filed  10-29-96;  8:45  am) 
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Docket  A(32b1M-M 

Foreign-Trade  Zone  39 — Dailaa/Fort 
Worth,  TX,  Request  for  Manufacturing 
Authority,  Seiacthra  Teclmoiogy,  inc. 
(Automothra  Air<2onditionar 
Components) 

.   An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Dallas/Fort  Worth 
International  Airport  Board,  grantee  of 
FTZ  39.  pursuant  to  §  400.32(b)(1)  of  the 
Board's  regulations  (15  CFR  Part  400), 
requesting  authority  on  behalf  of 
Selective  Technologies.  Inc.  (Seltec)  (a 
joint-venture  of  Tama  Manufacturing 
and  Zexel,  of  Japan),  to  manufacture 
automotive  air-conditioner  compressors 
under  zone  procedures  within  FFZ  39. 
It  was  formally  filed  on  October  18, 
1996. 

Seltec  operates  an  automotive  air- 
conditioner  compressor  assembly 
facility  (50  employees)  within  FTZ  39, 
and  this  application  requests  authority 
to  allow  Seltec  to  conduct  the  activity 
under  FTZ  procedures.  Seltec's 
compressora  are  sold  in  the  automotive 
parts  aftermarket  and  to  specialty 
original  equipment  motor  vehicle 
manufacturers  in  the  U.S.  and  abroad. 
The  activity  involves  the  assembly  of 
finished  air-conditioner  compressors 
using  foreign-sourced  compressor  units 


(comprising  about  72%  of  the  finished 
products'  value)  and  foreign  and 
domestically-sourced  electromagnetic 
clutches.  The  application  indicates  that 
32  percent  of  the  finished  air- 
conditioner  compressors'  material  value 
will  be  U.S.  sourced  within  two  years. 

Zone  procedures  would  exempt  Seltec 
&t)m  Customs  duty  payments  on  the 
foreign  components  used  in  export 
activity  (some  50%  of  shipments).  On 
its  domestic  sales,  Seltec  would  be  able 
to  elect  the  duty  rate  that  applies  to 
finished  automotive  air-conditioner 
compressors  (2.0%)  for  the  foreign 
electromagnetic  clutches  as  they  are 
processed  for  Customs  entry,  rather  than 
the  higher  rate  on  electromagnetic 
clutches  (3.6%).  The  motor  vehicle  duty 
rate  (2.5%)  could  apply  to  the  foreign 
electromagnetic  clutches  that  are 
shipped  as  part  of  air-conditioner 
compressors  to  motor  vehicle  assembly 
plants  with  subzone  status  for  inclusion 
into  finished  motor  vehicles  under  FTZ 
procedures.  The  application  indicates 
that  the  savings  from  FTZ  procedures 
would  help  improve  the  plant's 
international  c(»npetitiveness. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  29, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  December  16, 1996). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  ^e 
following  location:  Office  of  the 
Executive  Secretary,  Foreign-Trade 
Zones  Board,  Room  3716,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue.  NW., 
Washington,  DC  20230. 

Dated:  October  22, 1996. 
|ohn  J.  Da  Ponte.  Jr. 
Executive  Secretary 

[FR  Doc.  96-27856  Filed  10-29-96;  8:45  am) 
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international  Trade  Administrstlon 

Datemnination  lilot  to  Revoke 
Antidumping  Duty  Orders  and 
Findings  Nor  to  Terminate  Suspended 
investigations 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Determination  Not  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
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Nor  to  Terminate  Suspended 
Investigations. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  Hndings 
nor  to  terminate  the  suspended 
investigations  listed  below. 

EFFECTIVE  DATE:  C)c:tober  30.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  4  Constitution 
Avenue.  N.W..  Washington.  DC.  20230. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  §  353.25(d)(4){iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  pmrty  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
(he  most  recent  four  consecutive  annual 
anniversary  months.  Therefom, 
pursuant  to  §353.25(dH4)(i)  of  the 
Department's  regulations,  on  September 
3,  1996,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 
Tmdings  and  to  tenninate  the  suspended 
investigations  and  servtKi  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  specified  time 
frame,  wh  ret;eived  objei.fions  from 
domestic,  interested  ptirties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidumping  duty  orders  and 
Hndings  or  to  t«rmiiiiit«  the  suspended 
invtistigations. 

Antidumping  Proceeding 

'A-r)7(>-101 

The  People's  Kepublit.  of  China 

(IreigH  Polyoster/Clotton  Printcloth 

Ohjfrtion  Dntc  September  30,  1996 

ObnHlnr:  American  Textile 
Manufa<:tumrs  Institute 

Contact:  Amy  Wei  at  (202)  482-1131 


Dated:  October  15.  1996. 
Bnb«r«  R.  SlafEwd. 

Deputy  Assiatant  Secretary  for  AD/CVD 

Enforcement. 

|FR  Doc.  96-27762  Filed  10-29-96:  8:45  am) 


Oviannlnatlon  Not  to  Ravoka 
Antidumping  Duty  Ordars  and 
FIndlnga  Nor  to  Tanninato  Suapandad 
Im 


AOBCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Determination  Not  to  Revoke 

Antidumping  Duty  Orders  and  Findings 

Nor  to  Tenninate  Suspended 

Investigations 

summary:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 
EFFECTIVE  DATE:  October  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20230. 
8UPPtE>.<ENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  §  353.25(d)(4)(iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  July  30, 
1996.  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objedions  from 
domestic  interested  parties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore, 
be<.ause  domestic  interested  parties 
obie<;tod  to  ou^  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 


these  antidumping  duty  orders  and 
findings  or  to  terminate  the  suspended 
investigations. 

Antidumping  Proceeding 

A-427-009 

France 

Industrial  Nitrocellulose 

Objection  Date:  August  27, 1996 

Objector:  Aqualon  Division,  Hercules 

Incorporated 
Contact:  David  Dirstine  at  (202)  482- 

4033 
A-588-055 
Japan 

Acrylic  Sheet 

Objection  Date:  August  26, 1996 
August  27,  1996 
Objector:  CYRO  Industries 
ICI  Acrylics  Inc. 

Contact:  Tom  Futtner  at  (202)  482-3814 
A-588-704 
Japan 

Brass  Sheet  &  Strip 
Objection  Date:  August  13, 1996 
Objector:  The  Copper  &  Brass 

Fabricators  Council 
Contact:  Tom  Kllliara  at  (202)  482-2704 
A-549-601 
Thailand 

Malleable  Pipe  Fittings 
Objection  Date:  August  29, 1996 
Objector:  Grinneil  Corp.,  Ward 

Manufacturing  Inc. 
Contact:  Zev  Primor  at  (202)  482-4114 
A-421-701 
The  Netherlands 
Brass  Sheet  &  Strip 
Objection  Date:  August  13, 1996 
Objector  The  Copper  and  Brass 

Fabricators  Council 
Contact:  Tom  Killiam  at  (202)  482-2704 
A-570-504 

The  People's  Republic  of  China 
Petroleum  Wax  Candles 
Objection  Date:  August  7.  1996 
Objector:  The  National  Candle 

Association 
Contact:  Valerie  Turoscy  at  (202)  482- 

0145 

Baibva  K.  Staflbrd, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement 

Dated:  October  11. 1996. 
|FR  Doc.  96-27763  Filed  10-29-96;  8:45  ami 

MLLMQ  COM  3B10-OS-4> 


[A-67»-820] 

Cartain  Compact  Ductile  Iron 
Watarworks  Rttings  and  Glands 
(COIW)  Front  the  People's  Republic  of 
Ctitna  (PRC);  New  Shipper 
Antiduniping  Duty  Administrative 
Review;  Time  Umits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  extension 
for  preliminary  results. 
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SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
new  shipper  antidumping  duty 
administrative  review  of  CDIW  from  the 
PRC  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  Augiist  1, 1995  to  February 
29. 1996. 

EFFECnvt  DATE:  October  30, 1996. 
FOR  FURTHER  StFORMATION  CONTACT: 
Paul  M.  Stolz,  OfBce  of  Antidumping/ 
Coimtervailing  Duty  Enforcement. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-4474. 
SUPPt-EMENTARY  INFORMATION:  Because 
this  is  a  new  shipper  review  involving 
a  nonmariLet  economy  country,  the 
Department  must  determine  whether  the 
new  shipper,  Beijing  M  Star  Pipe  Corp., 
Ltd.  (BMSP),  has  not  shipped  during  the 
period  of  investigation  and  whether 
BMSP  is  entitled  to  a  separate  rate,  both 
of  which  we  intend  to  verify.  For  these 
reasons,  we  consider  this  review  to  be 
extraordinarily  complicated,  and  are 
extending  the  time  limit  for  the 
completion  of  the  preliminary  results  to 
February  13, 1997,  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Roimd  Agreements  Act,  effective 
January  1, 1995.  (See  Memorandum 
from  Jeftey  P.  Bialos  to  Robert  S. 
LaRussa.)  We  will  issue  our  final  results 
for  this  review  by  May  14, 1997. 

This  extension  is  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C. 
1675(a)(2)(B)(iv). 

Dated:  October  15, 1996. 
JtOny  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
(FR  Doc.  96-27853  Filed  10-29-96;  8:45  am] 
HLUNO  COM  J61S-0S-H 


[A-428-60^ 

Certain  Forged  Steel  Crankahafta  From 
Qarmany,  Revocation  of  the 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Revocation  of 
Antidumping  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
(the  Departmmt)  is  notifying  the  public 


of  its  revocation  of  the  antidumping 
duty  order  on  certain  forged  steel 
crankshafts  from  Germany  because  it  is 
no  longer  of  any  interest  to  domestic 
interested  parties. 
EFFECTIVE  DATE:  October  30. 1996. 
FOR  FURTHER  MFOfWATION  CONTACT: 

Amy  Wei  or  Michael  Panfiald,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  &  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230, 
telephone  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  domestic 
interested  parties.  We  conclude  that 
there  is  no  interest  in  an  antidumping 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  {% 
five  consecutive  review  periods  and 
when  no  domestic  interested  party 
objects  to  revocation  (19  CFR 
§  353.25(d)(4)(iii)). 

On  September  3, 1996,  the 
Department  published  in  the  Federal 
Register  (61  FR  46437)  its  notice  of 
intent  to  revolce  the  antidumping  duty 
order  on  certain  forged  steel  crankshafts 
from  Germany  (September  23, 1987). 
Additionally,  as  required  by  19  CFR 
§  353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
antidumping  duty  order  on  each 
domestic  interested  party  on  the  service 
list.  Domestic  interested  parties  who 
might  object  to  the  revocation  were 
provided  the  opportimity  to  submit 
their  comments  not  later  than  the  last 
day  of  the  anniversary  month. 

in  this  case,  we  received  no  requests 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party,  as  defined  under 
§  353.2(k)(3).  (k)(4).  (kM5).  or  (k)(6)  of 
the  Department's  regulations,  has 
expressed  opposition  to  revocation. 
Based  on  these  facts,  we  have  concluded 
that  the  antidumping  duty  order  on 
certain  forged  steel  crankshafts  from 
Germany  is  no  longer  of  any  interest  to 
interested  parties.  Accordingly,  we  are 
revoking  this  antidumping  duty  order  in 
accordance  with  19  CFR 
§  353.2S(d)(4)(iii). 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  certain  forged  steel 
crankshafts  from  Germany.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedules 
(HTS)  item  numbers  8483.10.10, 
8483.10.10.30,  8483.10.30.10.  and 


8483.10.30.50.  The  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

lliis  revocation  applies  to  all 
unliquidated  entries  of  c«tain  fbiged 
steel  crankshafts  from  Germany  entered, 
or  mthdrawn  from  warehouse,  for 
constmiption  on  or  after  September  1. 
1996.  Entries  made  during  the  poiod 
September  1, 1995.  through  August  31, 
1996,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
§  353.22(e).  The  Department  will 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  imliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  fiom  warehouse,  for 
consumption  on  or  after  September  1, 
1996,  without  regard  to  antidumping 
duties,  and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries.  This  notice  is  in 
accordance  with  19  CFR  §  353.25(d). 

Dated:  October  IS,  1996. 
Baitwra  R.  Stafibrd, 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 
[FR  Doc.  96-Z7764  Filed  10-29-96:  8:45  am] 

atUMO  COOf  361»-0»-r 


[A-63S-802] 

Shop  Totwela  From  Bangladaah;  Rnal 
Results  of  AntkJumping  Duty 
Administrative  Review 


AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  May  6,  1996,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  shop  towels  fiom  Bangladesh.  The 
review  covers  six  shop  towel  producers 
that  exported  this  merchandise  to  the 
United  States  diuing  the  period  March 
1. 1994,  through  February  28. 1995. 

Based  on  oiu  analysis  of  the 
comments  received  on  our  preliminary 
results,  we  have  made  changes  to  our 
calculations  for  the  final  results.  Hie 
review  indicates  the  existence  of 
dimiping  margins  for  certain  firms 
during  the  review  period. 
EFFECTIVE  DATE:  October  30. 1996. 

FOR  FURTHER  INFORIMTION  CONTACT: 

Davina  Hashmi,  Matthew  Rosenbaum  or 
Kris  Campbell.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone  (202)  482-4733. 
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SUPPLEMBfTARY  WTOimAnOH: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  refareiices  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  (he  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  bv 
the  interim  regulations  published  in  tne 
Federal  Regiater  on  May  11, 1995  (60 
FR  25130). 

Background 

On  May  6,  1996,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Ra^ater  (61  FR  20231). 
the  preliminary  results  of  its  1994—1995 
administrative  review  of  the 
antidumping  duty  order  on  Shop 
Towels  from  Bangladeah  (57  FR  9688 
(March  20. 1992)).  We  gave  interested 
parties  an  opportunity  to  comment  on 
the  preliminary  results  and  received 
case  brieb  and  rebuttal  briefs  from  the 
petitioner.  Milliken  &  Company 
(Milliken),  and  two  respondents, 
Creyfiib  and  Hashem.  We  held  a  public 
hearing  on  July  11.  1996,  as  requested 
by  Greyfab  and  Hashem. 

In  the  preliminary  results  we 
calculateid  profit  for  constructed  value 
(CV)  under  section  773(e)(2)(B)(iii)  of 
the  Act.  We  used  this  method  because 
we  had  no  information  on  actual  proRt 
amounts  earned  by  the  exporters  in 
connection  with  the  production  and  sale 
of  the  merchandise  for  consumption  in 
the  home  market  or  any  information  that 
would  permit  us  to  use  any  of  the 
alternatives  for  calculating  profit  under 
section  773(e)(2)  of  the  Act.  We  could 
not  calculate  the  "profit  cap"  prescribed 
by  section  773(e)(2)(B)(iii)  based  on 
sales  for  consumption  in  the  "foreign 
country"  of  merchandise  that  is  in  the 
same  general  category  of  products  as  the 
subject  merchandise  because  we  had  no 
such  information.  Instead,  we  applied 
another  reasonable  method  under 
773(e)(2)(B)(iii).  For  each  of  the  five 
responding  companies,  the  only  facts 
available  for  the  preliminary  results 
were  the  amounts  for  profit  earned  and 
realized  by  the  individual  respondent  as 
shown  in  each  company's  financial 
statements,  profit  earned  solely  on  sales 
to  the  United  States.  Hence,  wu  used 
these  profits  in  our  calculation  of  CV. 

As  a  result  of  the  comments  we 
received  and  (he  discussion  at  (he 
public  hearing,  we  re<]uested  additional 
information  from  petitioner,  Milliken, 
and  respondents  relevant  to  the 
calculation  of  the  profit  rate.  We 


received  a  submission  containing 
factual  Information  regarding  profit 
firom  two  respondents  (Greynb  and 
Hashem)  on  July  26, 1996.  We  received 
comments  from  petitioner  regarding 
respondents'  submission  on  August  8, 
1996.  For  these  final  results,  we  are     - 
using  the  actual  profit  amounts  of  textile 
mills  that  sold  the  same  general  category 
of  products  as  the  subject  merchandise 
in  the  home  market  during  the  FOR  (see 
Comment  7,  below). 

The  Department  has  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Eerlew 

This  administrative  review  covers  six 
firms  for  the  period  March  1, 1994, 
through  February  28, 1995:  Eaole  Star 
Mills.  Ud.  (Eagle  Star);  Greyfab 
Bangladeah  Ltd.  (Greyfob);  Hashem 
International  (Haahem);  Khaled  Textile 
Cotton  Mills.  Ud.  (Khaled):  Shabnam 
Textiles  (Shabnam);  and  Sonar  Cotton 
Mills  (BD),  Ltd.  (Sonar). 

The  product  covered  by  this 
administrative  review  is  shop  towels. 
Shop  towels  are  absoihmit  industrial 
wiping  cloths  made  fh)m  a  loosely 
woven  fabric.  The  fabric  may  be  either 
10(/-peroent  cotton  or  a  blend  of 
materials.  Shop  towels  are  currently 
classifiable  under  item  numbers 
6307.10.2005  and  6307.10.2015  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  this 
proceeding  remains  dispositive. 

Analysla  of  Coomiants  Rooeived 

Comment  1 :  Respondents  Greyfab  and 
Hashem  contend  that  the  method  the 
Department  used  to  calculate  profit  ip 
the  preliminary  results  of  review  is 
uru«asonable  because,  in  calculating  an 
amount  for  profit,  the  Department 
imputed  certain  credit  and  interest 
expenses  in  its  calculation  of  selling, 
general  and  administrative  expenses 
(SG&A)  which  are  not  reflected  in  the 
company's  financial  statements  rather 
than  accounting  for  actual  credit  and 
interest  expenses.  Respondents  contend 
that,  if  the  Department  makes  an 
adjustment  for  imputed  credit  and 
interest  expenses,  it  should  also  reduce 
the  reported  profit  by  the  amount  of 
such  imputed  expenses.  Respondents 
purport  that,  under  the  Department's 
methodology  in  the  preliminary  results, 
the  Department  used  profit  to  increase 
the  normal  value  yet.  at  the  same  time, 
for  the  purpose  of  determining  costs  the 
Department  rejected  the  profit  data  on 
the  basis  (hat  it  is  overstated. 

Milliken  responds  that  the 
Department  is  under  no  obligation 


under  section  773(e)(2)(B)(iii)  of  the  Act 
to  adjust  the  amount  for  profit  recorded 
in  the  respondents'  financial  statements 
to  take  into  account  imputed  SG&A 
expenses.  Petitioner  argues  further  that, 
since  the  record  does  not  contain  any 
data  concerning  company  profits  on 
home  market  sales  and  because  the  only 
data  available  are  profit  amounts 
recorded  in  respondent's  financial 
statements,  the  Department  properly 
used  that  data  and,  in  addition,  the 
statute  does  not  require  the  Department 
to  evaluate  each  aspect  of  that  data  or 
to  adjust  them.  Milliken  cites  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Pure  Magnesium  from  the 
Russian  Federation,  60  FR  16440, 16447 
(March  30, 1995).  and  claims  that,  in 
that  case,  the  Department  rejected 
petitioner's  claim  that  certain  elements 
of  the  surrogate  value  for  factory 
overhead  should  be  adjtisted  to  make  it 
more  accurate. 

Department's  Position:  We  agree  with 
Milliken  that  we  are  under  no  obligation 
to  adjust  the  amount  for  profit  recorded 
in  the  respondents'  financial  statements 
to  take  into  account  imputed  SG&A 
expenses.  As  discussed  in  response  to 
additional  comments  below,  however, 
we  have  not  used  respondents'  U.S. 
sales  experience  to  calculate  profit  in 
these  final  results,  and  therefore  this 
issue  is  moot. 

Comment  2:  The  respondents  contend 
that  the  Department's  profit 
methodology  in  the  preliminary  results 
is  unreasonable  in  that,  for  the  purpose 
of  calculating  CV,  the  Department 
calculated  an  average  profit  based  on 
the  total  profit  realizea  on  sales  to  the 
United  States.  Respondents  state  that 
the  Department  added  the  average  profit 
to  the  normal  value  for  sales  of  that 
same  merchandise.  Respondents 
indicate  that,  if  there  is  any  variation  in 
price  on  those  sales,  sales  that  earn  a 
profit  below  the  average  level  of  profits 
will  always  yield  a  dumping  margin 
under  this  methodology.  In  addition, 
respondents  contend  that  the 
Department  will  always  find  dumping 
margins  using  this  methodology 
because,  as  prices  rise,  profit  will  also 
increase,  resulting  in  an  upward 
adjustment  to  CV.  Therefore, 
respondents  argue,  this  methodology 
forces  the  company  to  lower  its  U.S. 
prices  in  order  to  lower  the  dumping 
margin  of  the  company,  which  is 
contrary  to  the  very  purpose  of  the 
antidumping  statute. 

Milliken  argues  that  the  methodology 
the  [)epartment  used  to  determine  the 
profit  calculations  is  lawful  and 
reasonable  and  is  in  accordance  with 
section  773(e)(2)(B)  of  the  Act.  Milliken 
suggests  that,  given  the  absence  of  other 
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data  in  this  case  and  the  fact  that  the 
only  profit  data  available  to  (he 
Departmen(  was  the  profit  information 
reported  in  respondents"  financial 
statements,  the  Department  had  no 
alternative  but  to  use  this  information  as 
facts  available  in  determining  the  profit 
respondents  earned  on  sales  made  to  the 
United  States. 

MilHken  contends  that  the  Statement 
of  Administrative  Action  (SAA) 
provides  four  principles  which  support 
the  Department's  profit  calculation  in 
the  preliminary  results:  the  statute  does 
not  establish  any  hierarchy  among  the 
alternative  choices  for  determining 
profit  and  the  Department's  use  of  any 
particular  method  should  depend  upon 
the  facts  of  each  case  and  available  data; 
there  is  a  strong  preference  to  use  the 
actual  company  records  of  respondents 
in  order  to  ensure  that  the  source  of  the 
data  is  reliable,  independent,  in 
accordance  with  generally  accepted 
accounting  principles,  and  capable  of 
verification;  the  use  of  alternative 
methods  to  determine  profit  in  CV 
situations  should  not  diminish  the 
antidumping  relief  due  the  domestic 
industry;  in  determining  profit  on  the 
basis  of  the  third  method  set  forth  in 
section  773(e)(2)(B)(iii)  of  the  Act  the 
Department  should  not  make  an  adverse 
inference  in  applying  the  facts  available 
unless  the  company  in  question 
withheld  information  the  Department 
requested. 

Milliken  asserts  that,  absent  home 
market  profit  data,  the  Department 
relied  upon  actual,  audited  company 
data  in  accordance  with  the  SAA.  In 
addition,  Milliken  contends  that  the 
methodology  the  Department  used  to 
calculate  profit  in  its  preliminary  results 
meets  the  guidelines  set  forth  in  the 
SAA  which,  in  turn,  ensures  that  the 
domestic  industry  is  not  unfairly 
disadvantaged  by  the  absence  of  data  on 
the  record.  Milliken  states  that 
respondents  are  in  a  better  position  to 
obtain  profit  information  on  home 
market  sales  than  is  the  Department. 
Therefore,  given  respondents'  interest  in 
the  Department's  calculation  of  profit, 
Milliken  contends  that  respondents 
should  have  submitted  this  profit 
information  on  the  record  in  a  timely 
manner. 

Milliken  states  that,  since  respondents 
have  no  home  market  or  third-country 
sales  and  sincathe  Department  had  no 
other  profit  information  on  the  record, 
the  Department's  reliance  on 
respondents'  profit  made  on  export  sales 
of  shop  towels  to  the  United  States  was 
reasonable  and  lawful,  as  the  law 
provides  for  the  use  of  "any  other 
reasonable  method"  to  calculate  profit 
on  the  basis  of  facts  available.  Milliken 


therefore  purports  that,  given  the  data 
presently  on  the  record  and  the  fact  that 
the  Department  addressed  the  SAA's 
concerns  of  using  independent  and 
reliable  data  (e.g.,  audited  financial 
statements  prepared  in  accordance  with 
generally  accepted  accounting 
principles),  the  Department  properly 
calculated  profit  for  CV. 

Milliken  disagrees  with  respondents' 
claim  in  this  case  that  the  Department's 
profit  determination  would  require 
Greyfab,  for  example,  to  lower  prices  on 
exports  of  non-subject  merchandise  to 
the  United  States  in  Order  to  reduce  its 
dumping  margin  in  future  reviews. 
Milliken  claims  that  the  Department 
must  determine  profit  under  section 
773{e)(2)(B){iii)  and  not  worry  about 
what  might  happen  in  future  reviews. 

Department's  Position:  We  agree  with 
the  respondents  that  it  is  inappropriate 
to  calculate  profit  for  addition  to  CV 
based  on  the  respondents'  U.S.  sales. 
The  statute  is  clear  that  we  must  derive 
profit  on  the  basis  of  home  market  or 
third-country  sales.  As  indicated  earlier, 
after  the  hearing  we  gave  parties  an 
opportunity  to  provide  additional 
information  which  we  have  analyzed. 
See  our  responses  to  Comments  3,  5  and 
7. 

Comment  3:  Respondents  contend 
that  the  Department's  use  of  profit 
realized  on  U.S.  sales  to  calculate  CV  is 
contrary  to  section  773{e)(2)(B){iii)  of 
the  Act  because  the  profit  level  on  U.S. 
sales  exceeds  the  profit  "cap" 
prescribed  by  the  Act.  Respondents  state 
that,  because  none  of  the  respondents 
sell  the  foreign  like  product  for 
consumption  in  Bangladesh,  the  costs 
and  profit  amounts  in  the  financial 
statements  relate  only  to  U.S.  sales. 
Given  this  situation,  respondents  assert, 
the  only  alternative  the  Department  may 
use  is  an  amount  for  profit  and  SG&A 
based  on  any  other  reasonable  method, 
in  accordance  with  section 
773(e)(2)(B)(iii)  of  the  Act. 

Respondents  identify  three  statutory 
alternatives  for  calculating  SG&A  and 
profit  for  addition  to  CV,  all  of  which 
rely  on  data  gathered  on  sales  and 
production  of  merchandise  for 
consumption  in  the  home  market. 
Respondents  also  cite  the  statutory 
requirement  that  the  amount  allowed  for 
profit  may  not  exceed  the  amount 
normally  realized  by  exporters  or 
producers  for  consumption  in  the 
foreign  country  of  merchandise  that  is 
in  the  same  general  category  of  products 
as  the  subject  merchandise. 
Respondents  contend  that  this  provision 
estahlishes  a  profit  "cap"  which  limits 
the  amount  the  Department  may  use  as 
profit  in  its  CV  calculations. 
Respondents  object  to  the  De{>artment's 


decision  not  to  calculate  a  profit  cap 
because  it  had  no  information  on  sales 
in  the  home  market  of  the  same  general 
category  of  merchandise  as  shop  (owels 
upon  which  to  base  the  calculation. 
Respondents  argue  that,  since  they  do 
not  sell  shop  towels  or  any  other  textile 
product  for  consumption  in  Bangladesh, 
the  above-mentioned  statutory 
alternatives  are  not  available  in  this 
case. 

Respondents  contend  that  the 
information  they  provided  in  the  case 
brief  supersedes  and  is  more  reasonable 
to  use  than  the  information  that  is 
already  on  the  record.  Respondents  urge 
the  Department  to  replace  the 
methodology  it  used  in  determining  the 
profit  level  and  profit  cap  in  the 
preliminary  results  of  review  with  the 
information  in  the  case  brief.  According 
to  respondents,  there  is  publicly 
available  information  that  establishes 
that  there  is  little  or  no  profit  realized 
on  sales  of  textiles  in  Bangladesh, 
including  several  World  Bank  reports,  a 
report  prepared  by  the  Bangladesh 
Bureau  of  Statistics  which  is  compiled 
in  the  ordinary  course  of  its 
governmental  functions,  and  several 
audited  financial  statements  of  privately 
held  companies  which  are  listed  in  the 
Bangladesh  stock  exchange. 

Respondents  argue  that  the  SAA 
indicates  that  unprofitable  sales  can  be 
considered  in  establishing  the  profit 
cap.  Respondents  contend  that,  given 
that  information  from  reliable, 
independent  sources  supports  the 
finding  that  there  is  no  profit  normally 
realized  on  sales  of  textiles  in 
Bangladesh,  the  statute  requires  that  in 
the  calculation  of  CV  the  profit  cap  must 
be  equal  to  zero. 

Milliken  states  that  the  information 
which  respondents  submitted  in  their 
case  briefs  regarding  the  level  of 
profitability  of  textile  producers  in 
Bangladesh  is  untimely,  out-of-date, 
unreliable  and  inappropriate  for 
determining  profit  under  section 
773{e){2)(B)(iii). 

In  the  event  the  Department  considers 
the  information  for  its  final  results, 
Milliken  asserts  that  the  World  Bank 
reports  cannot  be  used  because  they 
relate  to  the  experience  of  state-owned 
enterprises  (SOEs),  which  cannot  be 
compared  with  respondents'  experience. 
Milliken  explains  that,  unlike  SOEs, 
respondents  are  privately  owned 
enterpuises  located  in  export  zones 
which  benefit  from  superior 
infrastructure  and  greater  efficiency 
than  SOEs.  Milliken  states  that,  because 
respondents'  companies  are  very 
different  &om  SOEs,  the  Department 
should  not  use  the  information  in  the 
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World  Bank  reports  to  determine  profits 
or  to  establish  the  profit  cap. 

Department's  Position:  Because  we 
indicated  at  the  public  hearing  for  this 
proceeding  that  we  would  accept  the 
new  information  and  allow  interested 
parties  to  comment  on  the  issue  of  profit 
calculation,  we  have  accepted  the 
information  respondents  included  in 
their  case  briefs.  I  nder  these 
circumstances,  th  i  Department  clearly 
has  the  discretion  to  accept  new 
information.  Indeed.  19  CFR  353.31  (b) 
(1)  indicates  that  the  Department  has  the 
discretion  to  "request  any  person  to 
submit  factual  information  at  any  time 
during  the  proceeding"  except  under 
certain  circumstances  not  applicable  in 
this  case. 

According  to  section  773(e)(2)(B)  of 
the  Act.  the  Department  has  three 
alternatives  if  actual  data  are  not 
available  with  respect  to  actual  amounts 
incurred  and  realized  by  the  specific 
exporter  being  reviewed  for  SG&A 
expenses  and  for  profit,  in  connection 
with  the  production  and  sale  of  a 
foreign  like  product,  in  the  ordinary 
course  of  traide,  for  consimiption  in  the 
foreign  country.  The  first  two  methods 
refer  to  costs  and  profits  based  on 
production  and  sales  for  consumption 
in  the  foreign  country,  which  is  the 
home  market.  The  third  option  allows 
for  the  calculation  of  costs  and  profit  to 
be  made  using  any  other  reasonable 
method,  except  that  the  amount  allowed 
for  profit  may  not  exceed  the  amount 
normally  realized  by  exporters  or 

i>roducers  in  connection  with  the  sale, 
or  consumption  in  the  foreign  country, 
of  merchandise  that  is  in  the  same 
general  category  of  products  as  the 
subject  merchandise.  Because  all  three 
options  require  use  of  an  amount  which 
reflects  profit  in  connection  with  sales 
for  consumption  in  the  foreign  country, 
we  cannot  calculate  profit  based  on 
respondents'  data  in  this  case  since 
none  of  the  respondents  sold  shop 
towels  or  other  merchandise  in  the 
home  market. 

We  disagree  with  the  respondents' 
contention  that  we  should  apply  a  zero- 
level  profit  cap  based  on  the 
information  they  submitted.  These  data 
do  not  constitute  the  best  source  for 
information  on  which  we  would  base 
the  profit  cap  given  that  respondents 
provided  more  reliable  information  in 
their  post-hearing  submission  {see 
Comment  7,  below).  The  profit  figures 
listed  for  SOEs  in  the  reports  are  for 
1989  through  1993.  a  period  that  is  prior 
to  the  POR. 

The  Bangladesh  Bureau  of  Statistics 
report  lists  gross  sales  margins  for 
several  Bangladesh  industries,  including 
the  textile,  apparel  and  accessory 


industry.  However,  this  report  covered 
the  1989  through  1990  period,  which  is 
a  period  not  contemporaneous  with  the 
POR  and  precedes  the  POR  by  four 
years.  Hie  data  that  we  used  is 
preferable  since  it  is  cloaer  in  time  to 
the  POR. 

The  annual  report  that  the 
respondents  submitted  in  their  case 
brief  includes  the  financial  statements 
of  a  Bangladesh  textile  company. 
However,  as  indicated  in  the  notes  to 
the  accounts  for  the  year  ended 
December  31, 1995,  this  company  only 
made  export  sales.  Hence,  since  this 
company  does  not  sell  any  merchandise 
in  Bangladesh,  for  the  same  reasons  that 
we  cannot  use  the  profit  data  of  the 
respondents  in  this  case,  we  cannot  use 
the  information  in  this  company's 
financial  statement. 

Therefore,  for  these  final  results,  we 
have  not  relied  on  the  infbrmation 
respondents  submitted  in  the  case  brief. 

Comment  4:  Respondents  contend 
that,  by  using  their  omoi  profit  levels  on 
sales  to  the  United  States  as  facta 
available,  the  Department  drew  an 
adverse  infarence  against  the  companies 
which  is  inappropriate,  given  their 
participation  in  this  review. 
Respondents  state  that  they  raised  the 

3uestion  of  the  calculation  of  profit  to 
le  Department  earlier  in  the 
administrative  review  process,  but  the 
Department  did  not  make  any  attempt  to 
develop  infbrmation  on  the  record, 
request  such  information,  or  implement 
the  statutorily  required  cap.  Therefore, 
respondents  contend,  the  Department 
penalized  them  by  applying  facts 
available.  Respondents  state  that  the  law 
requires  that  tne  Department  make  some 
minimal  effort  to  obtain  this  information 
on  the  record  in  order  to  implement  all 
of  its  statutory  obiisBtionsr 

Milliken  argues  mat  the  SAA 
prescribes  that,  in  calculating  profit,  the 
Department  may  use  any  other 
reasonable  method  based  on  the  facts 
available.  Milliken  states  that  the 
Department  properly  used  the  only 
profit  data  that  was  available  on  the 
record. 

Department's  Position:  As  discussed 
below,  we  have  changed  our  profit 
calculation  from  that  which  we  used  in 
the  preliminary  results  snd  are, 
therefore,  not  relying  on  the  United 
States  profit  experience  as  fects 
available.  Therefore,  respondents' 
argument  is  no  longer  relevant. 

Comment  5:  Respondents  contend 
that,  if  the  Department  does  not 
consider  the  submitted  information  to 
be  sufficient  for  purposes  of 
determining  the  profit  cap,  the 
Department  should  still  use  the 
information  submitted  in  respondents' 


case  brief  as  facts  otherwise  available. 
Respondents  state  that,  by  using  such 
information  as  facts  otherwise  available, 
the  Department  would  be  adhering  to 
both  the  statute  and  the  SAA. 
Respondents  argue  that  they  have  not 
withheld  such  information  as  it  relates 
to  the  calculation  of  the  profit  cap  nor 
have  they  failed  to  provide  such 
information,  but,  rather,  the  Department 
erred  by  not  requesting  information 
concerning  the  statutory  profit  cap  or 
the  profitaliility  of  producers  selling 
textile  products  in  the  home  market. 

Milliken  contends  that,  if  the 
Department  changes  its  methodology  of 
cakniiating  profit  for  the  final  results  of 
review,  the  Department  should  provide 
Milliken  with  a  description  of  the 
methodology  employed  in  the 
calculation  of  CV  and  an  explanation  of 
why  it  was  selected,  as  directed  in  the 
SAA,  as  well  as  an  opportunity  to 
submit  comments  on  such  possible 
changes  prior  to  its  issuance  of  the  final 
results. 

Department's  Position:  We  have 
determined,  as  discussed  below,  that 
information  submitted  by  respondents 
after  their  submissim  of  the  case  briefs 
is  reasonable  to  use  as  a  profit  cap  and 
have  not  relied  on  the  information 
submitted  in  the  case  briefs  as  facts 
otherwise  available.  Regarding  a  change 
in  the  methodology,  we  have  explained 
in  these  final  results  how  and  why  we 
have  made  changes.  In  addition, 
petitioner  had  an  opportunity  to 
comment  on  all  information  on  the 
record  regarding  the  profit  issue. 

Comment  6:  Respondents  state  that 
the  statute  does  not  preclude  the 
Department  from  using  the  eight-percent 
rate  from  the  pre-URAA  statute  as  the 
"law  of  the  case",  absent  other  available 
data  on  the  sales  and  profitability  of 
Bangladesh  textile  companies  in  the 
home  market.  Respondents  assert  that 
using  the  eight-percent  profit  level  as 
the  law  of  the  case  is  reasonable  and 
that  its  use  is  more  defensible  than  use 
of  actual  profit  realized  on  the  sale  of 
the  same  merchandise  which  is  alleged 
to  have  been  dumped  in  the  United 
SUtes. 

Milliken  states  that  the  new  law  no 
longer  provides  for  a  statutory  eight- 
percent  minimum  profit  to  be  used  in 
the  calculation  of  CV.  Milliken  argues     . 
that  it  is,  therefore,  unlawful  to  use  the 
eight-percent  profit  rate  as  suggested  by 
resjpondents. 

Department's  Position:  Because  we 
are  conducting  this  review  under  the 
Act  which  became  effective  on  January 
1. 1995,  we  no  longer  have  an  eight- 
percent  minimum  profit  figure  as  a 
statutory  instruction  for  use  in  CV 
calculations  under  section  773(e)(2)(B). 
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Although  we  used  the  eight-percent 
minimum  in  previous  reviews  of  this 
order  under  the  pre-URAA  statute,  we 
do  not  have  the  discretion  under  section 
773(e)(2)(B)  to  apply  eight  percent  as 
"law  of  the  case". 

Comment  7:  In  their  post-hearing 
submission,  respondents  Greyfab  and 
Hashem  provided  several  documents 
regarding  the  profits  of  Bangladesh 
textile  producers.  The  submission 
includes  a  certificate  from  the  president 
of  the  Bangladesh  Specialized  Textile 
Mills  and  Power  Loom  Industries 
Association  (Textile  Association) 
regarding  the  state  of  the  power-Ioom- 
weaving  subsector  of  the  textile  sector 
in  the  Bangladesh  economy,  a  sununary 
frtim  a  report  on  the  power- loom 
subsector,  an  executive  summary  of  a 
final  report  on  the  textile  pdwer-loom- 
weaving  subsector  prepared  for  the 
Bangladesh  Tariff  Commission  in 
December  1995,  and  financial 
statements  of  four  textile  companies 
located  in  Bangladesh. 

Respondents  contend  that  the 
certificate  from  the  president  of  the 
Textile  Association  indicates  that  the 
Bangladesh  textile  weaving  industry  in 
the  private  sector  is  "sick,"  suggesting 
that  expected  net  profit  for  the  textile 
and  power-loom  industries  is  eight 
percent  or  lower. 

The  Tariff  Commission  report, 
according  to  the  respondents,  identifies 
problems  in  the  power-loom-weaving 
subsector  and  suggests  changes  in  the 
country's  tariff  structure  to  help 
rehabilitate  the  industry,  which  is 
piqued  by  a  number  of  problems. 

Ine  respondents  contend  that  annual 
reports  for  the  1995  fiscal  year  for  two 
textile  companies,  the  1994  fiscal  year 
for  a  third  company,  and  for  the  1993 
fiscal  year  for  a  fourth  company  indicate 
that  the  companies  had  a  net  loss  for  the 
relevant  periods  (although  the  company 
for  which  the  respondents  submitted  the 
1993  annual  report  showed  a  profit  in 
1992  and  1993). 

Regarding  the  reports  from  the  Textile 
Association  and  the  Tarifi  Commission, 
Milliken  contends  that  the  material 
contained  in  the  exhibits  are  overly 
broad,  speculative  and  of  little  value. 
Milliken  claims  that  the  report  does  not 
identify  the  types  of  entities  that 
comprise  the  textile  industry  and 
whether  they  are  state-owned.  If  they 
are  state-owned,  claims  Milliken,  their 
operations  cannot  be  properly  compared 
to  the  producers  in  this  case.  Milliken 
also  claims  that  the  eight-percent  profit 
rate  cited  by  the  resprandents  is  merely 
a  projection  and  that  the  company's 
reported  profits  might  include  profits  on 
export  sales  in  addition  to  home  market 
sales. 


Milliken  contends  that  two  of  the 
annual  reports  do  not  clearly  state 
whether  the  company  only  sells  the 
same  merchandise  of  the  same  general 
product  category  as  shop  towels  ot 
whether  they  export  their  merchandise. 
Petitioner  claims  that,  for  one  of  those 
companies,  the  annual  report  states  that 
no  production  was  made  since  August 
1994,  which  would  render  the 
company's  net  profU  results  aberrational 
and  not  reasonable  for  the  calculation  of 
profit  for  the  Department's  CV  purposes. 
For  another  company,  Milliken  claims 
that  the  annual  report  refers  to  1992  and 
1993,  years  which  are  outside  the  POR, 
and  that  the  company  is  a  yarn  spinner 
and  not  a  weaver  of  fabric.  As  a  result, 
Milliken  contends  that  the  Department 
cannot  use  the  data  from  this  company. 
Milliken  claims  that  the  final  company's 
figures  cannot  be  used  because  the 
company  is  engaged  in  yarn-spinning 
operations,  not  fabric  weaving,  and  that 
the  product  is  not  in  the  same  general 
category  of  products  as  shop  towels.  In 
addition.  Milliken  claims  this 
company's  data  cannot  be  used  because 
the  company  began  commercial 
production  on  January  1. 1994,  and  had 
production  problems  that  led  to  a  low 
capacity-utilization  rate.  Hence, 
Milliken  claims,  the  company's  1994 
results  are  unreliable  for  determining 
profit  in  this  case.  In  addition,  Milliken 
claims  that  there  is  a  good  reason  to 
believe  that  the  company's  operations 
also  include  export  sales. 

Department's  Position:  We  have 
determined  that  the  financial  statements 
of  three  companies  provide  data  from 
which,  in  accordance  with  section 
773{e)(2)(B)(iii)  of  the  Act,  we  can 
reasonably  calculate  profit  for  these 
final  results.  In  light  of  our  alternatives 
in  this  case,  this  information  provides  a 
reasonable  method  to  use  in  calculating 
profit  because  we  are  using  the  actual 
profit  amounts  of  textile  mills  that  sold 
merchandise  that  is  in  the  same  general 
category  of  products  as  the  subject 
merchandise  in  the  home  market  during 
the  POR. 

Respondents'  post-hearing  submission 
included  a  summary  of  a  report  on  the 
power-loom-weaving  subsector  of  the 
textile  sector  in  the  Bangladesh  and  an 
adjoining  certificate  of  the  state  of  the 
Bangladesh  textile  industry.  There  was 
no  useful  information  in  the  report 
summary  or  in  the  certificate. 
Specifically,  the  report  summary  did  not 
indicate  any  specific  profit  figures  for 
the  textile  industry  in  Bangladesh. 
While  this  report  summary  did  include 
an  earnings  forecast  it  is  not  clear  which 
sector  of  the  industry  is  covered  by  this 
forecast,  nor  does  the  report  summary 
indicate  the  source  of  this  forecast  or  the 


time  period  it  covers.  It  is  not  clear  if 
this  forecast  covers  textile  companies 
that  export  or  sell  textiles  in 
Bangladesh.  Hence,  since  this  report 
summary  does  not  list  any  specific 
profit  information  for  Bangladesh  shop 
towels  or  the  same  general  category  of 
products,  we  did  not  use  the  report 
summary  in  our  calculation  of  profit. 

llie  Bangladesh  Tariff  Commission 
report  respondents  submitted  did  not 
list  any  profit  figures  or  any  other  data 
which  we  could  use  in  the  calculation 
of  profit  for  this  case. 

'The  respondents  submitted  three  sets 
of  financial  statements  covering  the  POR 
from  companies  located  in  Bangladesh 
that,  according  to  the  annual  reports,  are 
in  the  textile  industry.  These  companies 
produce  yam.  cotton  products,  and 
weaving  products,  which  are  in  the 
same  general  category  of  products  as  the 
subject  merchandise.  It  is  also  clear  that 
these  companies  sell  merchandise  in 
Bangladesh.  Therefore,  because  this 
information  reflects  profit  amounts 
normally  realized  by  exporters  or 
producers  in  connection  with  sales  for 
consumption  in  the  foreign  country  of 
merchandise  that  is  in  the  same  general 
category  of  products  as  the  subject 
merchandise,  use  of  this  information 
constitutes  a  reasonable  method  for 
calculating  an  amount  for  profit  in 
accordance  with  section  773(e)(2)(B)(iii) 
of  the  Act. 

One  company  produces  textiles  in 
Bangladesh  and  incurred  a  loss  in  its 
weaving  unit  for  the  period  July  1,  1994 
through  June  3Q,  1995,  which  includes 
a  portion  of  the  POR.  While  we  do  not 
know  whether  this  company  actually 
produced  shop  towels,  its  financial 
statements  indicate  that  it  sold  woven 
products,  which  are  in  the  same  general 
category  of  products  as  the  subject 
merchandise.  The  second  company  is 
also  a  textile  company  that  sells  cloth, 
a  product  in  the  same  general  category 
of  products  as  the  subject  merchandise, 
in  Bangledesh.  In  its  profit  and  loss 
statement,  this  company  posted  a  loss 
for  the  period  of  October  1.  1993 
through  September  30, 1994,  which 
includes  a  portion  of  the  POR.  Although 
this  company  closed  its  factory  in 
August  1994,  we  have  used  its  data  for 
the  1993-94  fiscal  year  because  that 
coincides  partially  with  the  POR.  The 
third  company's  annual  report  indicates 
that  it  supplied  high-quality  cotton  and 
polyester  yam  to  Bangladesh  knitting 
mills,  and  its  half-yearly  results  showed 
that  it  made  a  profit  during  the  period 
October  1994  though  March  1995.  This 
entire  period,  except  for  one  month, 
falls  within  the  POR.  The  respondents 
also  provided  an  annual  rep>ort  for  a 
foiulh  textile  company  in  Bangladesh. 
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However,  we  did  not  use  this  company's 
data  since  the  annual  report  is  for  ttje 
1993  calendar  year,  which  ends  before 
the  FOR  be^jiiis. 

For  these  Tinal  results  of  review,  we 
have  calculated  a  profit  amount  of  3.05 
percent  by  using  a  simple  average  of  the 
profit  ratios  of  the  three  Bangladesh 
textile  companies  that  operated  during 
some  or  all  of  the  FOR.  The  three  pront 
ratios,  which  we  derived  from  the 
annual  reports  of  the  companies,  as 
described  above,  were  zero,  zero,  and 
9.148  percent. 

Comment  8:  Greyfab  contends  that,  in 
determining  the  profit  earned  during  the 
FOR,  the  Department  incorrectly  used 
the  profit  figure  which  included 
cumulative  profit  generated  from  the 
prior  period  not  covered  by  this 
administrative  review.  Greyfab  states 
that  the  Ctepartment  should  exclude  the 
profit  earned  from  the  prior  period  from 
the  calculation  of  profit. 

Department's  Position:  Given  our 
revised  profit  calculation  in  these  final 
results,  Greyfab's  argument  is  no  longer 
relevant. 

Comment  9:  Greyfab  contends  that  the 
Department  improperly  calculated  the 
total  imputed  interest  expense  for 
Greyfab's  loan  from  its  directors. 
Respondent  indicates  that,  in  its 
calculation,  the  Department  used  a  total 
annual  interest  expense  figure  and 
divided  this  figure  by  a  cost  of 
production  figure  ba.sed  on  an  eight- 
month  period.  Greyfab  states  that  the 
Department  should  calculate  the  total 
imputed  interest  expense  using  an 
equivalent  period. 

Department's  Position:  We  disagree 
with  Greyfab.  It  is  the  Department's 
practice  to  calculate  a  net  interest 
expense  factor  based  on  a  respondent's 
full-year  audited  financial  statements 
for  the  year  that  most  closely 
corresponds  to  the  FOR.  See  e.g..  Shop 
Toweis  from  Bangladesh:  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  60  PR  48966,  48967  (September 
21,  1995);  see  also  Final  Determination 
of  Sales  at  Lesh  Than  Fair  Value: 
Canned  Pineapple  Fruit  from  Thailand, 
60  FR  29553,  29569  (June  5,  1995).  The 
auditor's  report  in  Greyfab's  financial 
statements  indicates  that  the  profit  and 
loss  statement  is  "for  the  year  ended  on 
that  date"  (February  28,  1995). 
However,  the  heading  of  the  profit  and 
loss  and  the  trading  account  statements 
suggest  that  they  cover  a  period  from 
July  1994  to  February  1995.  Due  to 
conflicting  evidence  in  Greyfab's 
financial  statements,  we  were  unable  to 
determine  with  certainty  whether  the 
profit  and  loss  and  the  trading  account 
statements  do,  in  fact,  cover  only  eight 
months.  We  therefore  computed  the 


interest  expense  factor  using  a  full- 
year's  imputed  interest  expense. 

Comment  10:  Hashem  contends  that 
thc»  Ijtpai-^ment  improperly  imputed  an 
interest  expense  on  its  loan  to  its 
directors.  Hashem  argues  that  this  loan 
is  reported  as  an  asset  in  the  company's 
balance  sheet  and  the  nature  of  the  loan 
is  explained  in  its  supplemental 
questionnaire  response.  Hashem  states 
that,  for  the  final  results,  the 
Department  should  not  impute  an 
interest  expense  on  an  asset. 

Department's  Position:  We  agree  with 
Hashem.  Thus,  for  these  final  results, 
we  did  not  impute  an  interest  expense 
on  the  loan  in  questicm. 

Comment  1 1 :  MiUiken  states  that 
respondents  indicated  in  their 
questionnaire  responses  and 
supplemental  questioonaire  responses 
that  they  incur  both  yam  wastage  and 
yield  loss  in  the  manufacture  of  shop 
towels.  MiUiken  argues  that  respondents 
did  not  report  any  amounts  for  yam 
wastage  or  yield  loss  in  their  CV 
calculations.  MiUiken  also  notes  that 
there  was  a  percentage  for  wastage 
incurred  in  the  production  of  shop 
towels  specified  in  a  tolling  contract 
between  Sonar  and  a  certain  export 
company.  MiUiken  asserts  that,  as  a 
result,  the  Department  should  use  the 
rate  specified  in  that  contract  as  facts 
available  in  the  calculation  of  CV  for 
each  of  the  respondents  as  the  rate  can 
serve  as  both  a  reliable  and  objective 
measure  for  yam  loss. 

Hashem  contends  that  its  reported 
material  cost  figures  do  not  assume  a 
100%  manufacturing  yield  and  that  a 
waste  factor  was,  in  fact,  built  into  its 
reported  material  costs.  Hashem 
explains  that  a  portion  of  the  finished 
towel  consists  of  sizing  material  added 
to  the  yam  during  the  production 
process.  Further,  Hashem  states  that  its 
material  cost  figures  are  based  on  the 
assumption  that  one  full  kilogram  of 
cotton  is  contained  in  each  kilogram  of 
shop  towels  produced. 

Respondents  also  state  that  MiUiken 
misunderstands  the  manner  in  which 
Hashem  has  calculated  its  material 
costs.  Hashem  asserts  that,  contrary  to 
Milliken's  claim  that  the  cotton  yam 
which  constitutes  the  finished  shop 
towel  is  valued  at  a  rate  applicable  to 
sizing  material,  Hashem  has  calculated 
the  value  of  sizing  material  present  in 
the  towel  at  a  rate  applicable  to  cotton 
yam.  Hashem  further  asserts  that,  by 
employing  this  calculation,  it  overstates 
the  amount  of  cotton  yam  in  the  towel 
which,  in  essence,  includes  a  waste 
factor  in  the  reported  material  cost 
figures.  Hashem  contends  that, 
consequently,  there  is  no  basis  for 
rejecting  its  methodology  in  lieu  of  an 


unrelated  contract  made  between  two 
other  producers. 

Greyfab  asserts  that  it  calculates 
material  costs  in  the  same  manner  in 
which  Hashem  calculates  material  costs. 
Greyfab  argues  that,  similar  to  Hashem, 
it  reported  material  costs  which  include 
a  waste  factor.  Respondents  state  that, 
given  the  manner  in  which  material 
costs  were  reported,  there  is  no  basis  to 
artificially  increase  such  costs. 

Department's  Position:  We  agree  %vith 
MilKken  that  we  should  increase  the 
total  cost  of  materials  to  account  for 
wastage  incurred,  but  not  by  the  fuU 
amount  MiUiken  suggests  because  that 
amount  is  not  indicative  of  the  actual 
amount  of  wastage  incurred  by 
respondents  during  the  FOR.  During  the 
course  of  this  administrative  review, 
respondents  indicated  on  the  record  that 
they  incur  a  minimal  yield  loss  in  the 
production  of  shop  towels.  Hashem, 
Greyfab  and  Shabnam  also  indicated 
th(  t  they  have  accounted  for  the  wastage 
by  adding  a  cost  for  sizing  materials  to 
their  total  material  costs.  However,  an 
amount  that  respondents  claim  to  be 
equivalent  to  sizing  materials  does  not 
accurately  represent  an  amount  for 
wastLje  incurred.  Respondents  did  not 
provide  any  information  on  the  record 
that  would  indicate  that  the  cost  of 
sizing  materials  is  equivalent  to  the  cost 
of  the  actual  wastage  incurred.  Because 
we  have  no  information  on  the  record 
indicating  the  actual  amount  of  waste 
incurred  by  each  company,  in 
accordance  with  section  776(a)  of  the 
Act,  we  must  add  a  waste  factor. 
Therefore,  as  facts  available,  we  have 
added  a  waste  factor  to  each 
respondent's  CV  calculation.  We  are  not 
adding  an  amount  equal  to  the  waste 
factor  that  MiUiken  suggested  in  its  case 
brief  because  that  amount  was 
extrapolated  from  a  tolling  agreement 
between  Sonar  and  a  certain  export 
company  which  is  not  likely  to  be 
indicative  of  the  actual  amount  of 
wastage  incurred  by  respondents  during 
the  FOR.  Rather,  as  facts  available,  we 
have  increased  each  respondent's  total 
material  cost  by  a  waste  factor  equal  to 
the  difference  between  the  average 
waste  factor  reported  by  Greyfab  and 
Hashem 's  average  amount  for  the  sizing 
material  that  it  built  into  its  reported 
material  costs. 

Comment  12:  MiUiken  states  that 
Khaled  submitted  data  for  the  1993-94 
FOR  rather  than  data  for  the  current 
1994-95  FOR  in  its  questionnaire 
response  to  the  Department.  MiUiken 
contends  that  the  Department  should 
apply  facts  available  to  Khaled's 
response  because  the  company  failed  to 
submit  relevant  FOR  cost  and  sales  data 
to  the  Department.  In  addition,  MiUiken 
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indicates  that  Khaled  submitted  new 
sales  and  cost  data  relevant  to  the 
current  POR  in  its  supplemental 

Suestionnaire  response.  MiUiken  argues 
lat  this  new  data  should  be  rejected 
because  it  was  not  properly  filed  with 
the  Department  or  served  to  MiUiken, 
thus  depriving  MiUiken  of  its 
opportunity  to  comment  on  the 
submission  and  check  the  accuracy  of 
the  data  submitted.  MiUiken  asserts 
that,  because  Khaled  did  not  submit 
reliable  POR  data,  the  Department  must 
rely  on  facts  available  and  should  use 
the  rate  established  for  Khaled  in  the 
most  recently  completed  administrative 
review. 

Department's  Position:  For  these  final 
results,  the  Department  analyzed  the 
1994-95  sales  and  cost  data  Khaled 
submitted  on  April  18, 1996,  in 
response  to  the  Department's 
supplemental  questionnaire.  Khaled's 
data  was  submitted  within  the  time 
limits  set  by  the  Department  for 
submission  of  supplemental  information 
and  prior  to  the  Department's  issuance 
of  its  preliminary  results. 

hi  the  interest  of  fairness  to  the  parties 
and  calculating  diunping  margins  as 
acxnirately  as  possible,  it  is  appropriate 
for  die  Department  to  accept  and 
analyze  the  data  rather  than  to  use  the 
1993-94  data.  In  fact,  Khaled  attempted 
to  submit  a  questionnaire  response 
containing  data  for  the  1994-95  FOR  in 
August  1995,  but  did  not  submit  it 
properly.  Thus,  the  Department  did  not 
accept.it.  However,  subsequently,  on 
April  18, 1996,  Khaled  did  submit 
prop>erly  the  1994-95  data  to  the 
Department  for  this  1994-95 
administrative  review. 

MiUiken  does  not  explain  the  basis  for 
its  allegations  that  Khaled's  April  18, 
1996  submission  was  improperly  served 
on  MiUiken  and  improperly  filed  with 
the  Department.  Furthermore,  the 
Department  has  no  record  evidence 
demonstrating  that  Khaled's  submission 
was  improperly  served  or  filed. 
Moreover,  Khaled  submitted  to  the 
DepartmoDt  a  certificate  indicating  that 
it  served  its  response  on  all  of  the 
interested  parties.  Therefore,  the 
Department  has  not  deemed  the  April 
18, 1996  submission  to  have  been 
improperly  served  or  filed.  Because  the 
information  was  timely  filed  and 
because  MiUiken  has  not  provided 
adequate  reasons  for  rejecting  the  1994- 
95  data,  the  Department  has  accepted 
the  April  18, 1996  submission  for  the 
final  results. 

Comment  13:  MiUiken  contends  that 
Sonar  failed  to  properly  serve  its 
questionnaire  response  on  MiUiken.  In 
addition,  MiUiken  argues  that  Sonar's 
reported  CV  data  cannot  be  reconciled 


with  its  financial  statements.  MiUiken 
argues  that  there  are  numerous 
problems  with  Sonar's  supplemwital 
questionnaire  response.  MiUiken  states, 
for  instance,  that  there  were 
discrepancies  between  Sonar's  CV 
worksheet  and  its  audited  CV  of  Shop 
Towels  statement  with  regard  to  cost 
categories  or  amounts.  In  addition, 
Mil&en  asserts  that  Sonar  failed  to 
adequately  explain  in  its  supplemental 
questionnaire  response  why  tiiese 
statements  do  not  reconcile.  Also, 
MiUiken  contends  that  Sonar  does  not 
provide  enough  cost  and  other 
information  associated  with  its 
contractual  agreement  with  a  certain 
export  company.  For  these  reasons, 
MiUiken  argues  that  Sonar  failed  to 
p^vide  a  complete  and  accurate 
response  and  therefore  the  Department 
should  assign  to  Sonar  the  same  margin 
estabUshed  for  the  company  in  the  prior 
administrative  review. 

In  addition,  MiUiken  states  that  the 
Department  incorrectly  adjusted  Sonar's 
reported  CV  costs  to  reflect  only  subject 
merchandise.  Thus,  if  the  Department 
accepts  Sonar's  response,  Milliken 
argues  that  the  Department  should 
modify  the  adjustment  to  Sonar's  CV 
costs  by  correcting  the  errora  it  alleges 
the  Department  made  in  adjusting 
Sonar's  CV  for  the  preliminary  results. 

Department's  Position:  Milnken 
indicated  for  the  first  time  in  May  1996 
that  it  was  not  properly  served  with 
Sonar's  questionnaire  response  and  that 
the  alleged  improper  service  should  be 
a  basis  on  which  the  Department  should 
disregard  its  calculation  of  the  dumping 
margin.  Milliken's  notification  of 
alleged  improper  service  was  more  than 
six  months  after  the  deadline  passed  for 
respondent  to  submit  its  response.  The 
burden  rested  on  Milliken  to  inform  the 
Department  of  improper  service  at  or 
around  the  time  the  responses  were  due 
to  the  Department,  as  the  Department 
has  no  other  way  to  become  aware  of  an 
alleged  improper  service,  hideed,  the 
questionnaire  response  submitted  by 
Sonar  included  a  certificate  of  service 
Which  indicated  to  the  Department  that 
it  had  been  properly  served.  Even  if 
Milliken  had,  on  a  timely  b^is, 
succeeded  in  establishing  on  the  record 
that  it  had,  in  fact,  been  improperly 
served,  the  Department  would  not  have 
been  precluded  from  accepting  the 
submission  at  issue.  See  Color 
Television  Receivers,  Except  for  Video 
Monitors,  Fmm  Taiwan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  31378  (July  10,  1991) 
(wherein  petitioners  ai^ed  that  they 
were  improperly  served  comments  by 
respondents;  the  Department  accepted 
the  comments,  and,  noting  that  they  had 


been  filed  with  the  D^rartment  on  a 
timely  basis,  permitted  petitioner, 
which  had  notified  the  Department  in  a 
timely  manner  of  the  improper  service, 
to  have  extra  time  to  file  its  comments). 
Therefore,  because  the  record  indicates 
that  Sonar's  questionnaire  resp<mse  was 
served  properly  on  Milliken  and 
because  Milliken  did  not  inform  the 
Department  in  a  timely  manner  of  the 
alleged  defective  service,  we  have  relied 
upon  the  record  and  have  concluded 
that  Sonar's  questionnaire  response  was, 
in  fact,  served  on  Milliken  properly  and 
timely. 

Regarding  MilUken's  contention  that 
the  CV  worksheet  reported  in  Sonar's 
response  does  not  rectmciie  with  the  CV 
statement  submitted  with  the  audited 
financial  statements  in  the  company's 
original  response,  in  a  supplemental 
questionnaire  prior  to  issuance  of  the 
preliminary  results,  we  asked  Sonar  to 
explain  certain  inconsistencies.  In  our 
supplemental  questionnaire,  consistent 
with  section  782  of  the  Act,  we 
requested  that  Sonar  clarify  and  correct 
certain  deficiencies  in  its  original 
response.  Pursuant  to  this  request, 
Sonar  submitted,  in  a  timely  manner, 
further  information  concerning  most  of 
the  deficiencies  in  the  original 
questioimaire  response. 

We  indicated  in  our  preliminary 
results  that  we  were  unable  to 
incorporate  Sonar's  supplemental 
response  into  the  calculations  for  the 
preliminary  results  because  of  the 
statutory  due  date.  Therefore,  in  our 
preliminary  results,  white  the  company 
originally  calculated  CV  using  a  factor 
representative  of  all  merchandise 
produced  and  exported,  we  adjusted  the 
CV  worifLsheet  to  reflect,  as  closely  as  we 
could  determine,  the  sales  of  subject 
merchandise.  These  adjustments  are  the 
concern  of  Milliken's  comments. 

Since  issuance  of  the  preliminary 
results,  we  have  examined  Sonar's 
supplemental  response.  Sonar  indicated 
in  the  supplemental  response  that  the 
expenses  it  reported  in  its  original  CV 
worksheet  pertain  solely  to  subject 
merchandise.  Sonar  also  indicated  in  its 
supplemental  questionnaire  response 
that  the  reported  audited  financial 
statements  are  not  limited  to  subject 
merchandise,  since  the  company's 
revenues  are  derived  from  sales  of 
kitchen  towels  and  dish  towels  in 
addition  to  shop  towels.  Therefore, 
certain  items  in  both  the  company's  CV 
worksheet  and  audited  financial 
statements  do  not  match  since  the 
company's  financial  statements  also 
reflect,  in  addition  to  the  sale  of  subject 
merchandise,  the  sale  of  other 
merchandise. 
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While  we  are  satisfied  that  the 
maiority  of  Sonar's  response  reflects 
accurately  sales  of  subject  merchandise 
as  well  as  the  costs  incurred  to  produce 
that  merchandise,  we  have  found  a 
discrepancy  in  Sonar's  response 
regarding  its  reported  material  costs  for 
producing  subject  merchandise  which  It 
did  not  explain  or  clarify  in  the 
supplemental  response,  even  though  we 
requested  clarincation.  More 
specifically,  we  have  identified  that 
Sonar's  reported  materials  costs,  a 
component  of  CV,  is  highly  inconsistent 
with  its  other  cost  data.  As  a 
consequence,  we  are  not  conHdent  that 
we  can  rely  upon  Sonar's  reported 
material  costs  for  producing  the  subject 
merchandise  in  determining  the  final 
results.  Therefore,  pursuant  to  782(d)(1) 
of  the  Act  we  are  disregarding  Sonar's 
reported  material  costs  because  Sonar 
did  not  adequately  explain  its  cost  of 
materials  figure.  Accordingly,  pursuant 
to  section  776(a)  of  the  Act  we  are  using 
the  facts  available  to  assign  the  amount 
for  materials  cost  in  our  calculation  of 
CV.  We  are  not  making  an  adverse 
inference  in  determining  these  costs 
pursuant  to  776(b)  of  the  Act  because 
we  have  determined  that  Sonar  acted  to 
the  best  of  its  ability  to  comply  with 
requests  for  information  in  this 
proceeding.  As  facts  available  for 
calculating  Sonar's  cost  of  materials  for 
the  POR,  we  used  the  average  cost  of 
materials  per  kilogram  that  the  four 
other  participating  respondents  reported 
in  their  responses  as  part  of  their 
calculation  of  CV.  In  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Canned  Pineapple  From 
Thailand,  60  FR  29553,  29559-€2  (June 
5,  1995)  (Pineapple],  we  used  an  average 
of  proprietary  cost  figures  of  three 
respondents  in  assigning  facts  available 
for  one  company.  As  in  Pineapple,  we 
find  that  adequate  safeguards  to  protect 
the  confidentiality  of  the  data  are 
present.  In  Pineapple  we  used  certain 
proprietary  data  from  three  respondents 
such  that  no  one  respondent's 
proprietary  data  was  vulnerable  to 
disclosure  [see  also  Final  ResulLs  of 
Antidumping  Finding  Administrative 
Review:  Elemental  Sulphur  from 
Canada,  61  FR  8239  (March  4,  1996)). 
In  this  case  we  are  using  proprietary 
data  from  four  respondents,  which 
adequately  protects  each  respondent's 
proprietary  data. 

Also,  in  reviewing  the  supplemental 
response,  we  determined  that  Sonar  had 
not  adju.sted  its  expenses  to  reflect  the 
production  quantity  of  subject 
merchandise  in  the  CV  worksheet. 
Based  on  information  on  the  ret;ord,  for 


the  final  results  we  have  adjusted 
Sonar's  expenses  accordingly. 

The  Depiartment  has  determined  in 
accordance  with  section  782(e)  of  the 
Act  that  it  is  appropriate  to  consider  all 
of  Sonar's  other  cost  data  submitted  for 
the  record.  Section  782(e)  of  the  Act 
directs,  the  Department  to  consider  all 
information  submitted  by  an  interested 
party,  even  if  it  does  not  meet  all  of  the 
applicable  requirements  established  by 
the  Department  if:  (1)  The  information 
is  submitted  by  the  deadline  established 
for  its  submission;  (2)  the  information 
can  be  verified:  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability  in 
providing  the  information  and  meeting 
the'  requirements  established  by  the 
Department  with  respect  to  the 
information;  and  (5)  the  information  can 
be  used  without  undue  difficulties. 
Therefore,  except  with  regard  to  Sonar's 
reported  materials  costs  and  the 
production  quantity  of  subject 
merchandise,  we  have  accepted  Sonar's 
CV  information  for  these  final  results. 

With  respect  to  Milliken's  concern 
over  Sonar's  reported  earnings  ^ 
pertaining  to  other  export  contract  jobs, 
there  is  no  evidence  on  the  record  to 
demonstrate  that  the  earnings  reported 
are  specifically  related  to  the  sale  of 
subject  merchandise.  In  its 
questionnaire  response.  Sonar  refers  to 
a  certain  export  company,  in  addition  to 
another  exporter,  as  an  example  of  other 
export  contract  jobs  that  Sonar 
maintains  with  companies.  However, 
there  is  no  indication  on  the  record  to 
support  a  finding  that  Sonar  earned 
revenue  from  its  contracts  with  these 
specific  exporters.  In  addition,  in  its 
supplemental  questionnaire  response. 
Sonar  indicated  that  it  has  not  generated 
revenue  from  its  contract  with  the 
specified  exporter.  Therefore,  because 
there  is  no  evidence  on  the  record  to 
indicate  that  the  revenue  reported  in 
Sonar's  financial  statements  from  export 
contract  jobs  relates  to  the  sales  of 
subject  merchandise  and  because  Sonar 
has  stated  that  it  incurred  expenses 
associated  with,  rather  than  revenue 
from,  the  export  contract  job  with  the 
specified  exporter,  we  have  not  made  an 
adjustment  in  the  final  margin 
calculation  with  respect  to  any  revenue 
that  may  have  been  generated  from 
Sonar's  contract  with  that  exporter. 

Comment  14:  Milliken  contends  that 
the  Department,  after  assigning  facts 
available  to  Sonar,  should  assign  that 
rate  to  a  certain  exporter  not  currently 
involved  in  this  review.  Milliken  states 
that  the  record  developed  in  this 


administrative  review  demonstrates 
that,  in  the  production  of  shop  towels. 
Sonar  used  materials  supplied  by  this 
exporter  and  that  Sonar  produced 
subject  merchandise  for  that  same 
exporter.  Milliken  also  asserts  that  it 
suspects  that  the  specified  exporter  has 
shipped  subject  merchandise  to  the 
United  States  during  the  POR.  Milliken 
states  that  the  Department  should,  in 
accordance  with  its  policy  on 
establishing  rates  for  new  shippers, 
assign  to  the  specified  exporter  Sonar's 
antidumping  duty  rate. 

Department's  Position:  We  disagree 
with  Milliken.  Sonar  stated  in  its 
supplemental  questionnaire  resftonse 
that  it  did  not  sell  any  merchandise  to 
the  specified  company.  Sonar  also 
indicated  that  it  only  manufactures  final 
products  with  the  use  of  inputs 
supplied  by  this  specified  company  and 
charges  the  company  for  its  cost  of 
manufacture.  There  is  nothing  on  the 
record  to  indicate  that  Sonar  sells 
subject  merchandise  to  or  for  the 
specified  company.    , 

Comment  15:  Milliken  asserts  that,  in 
its  supplemental  questionnaire 
response,  Shabnam  apparently  revised 
its  reported  exports  of  shop  towels 
during  the  FOR  by  deleting  two  export 
sales  within  the  POR.  Milliken  states 
that  it  is  not  clear  from  the  record 
whether  these  sales  should  be  counted 
as  period  sales.  Milliken  contends  that 
the  Etepartment  must  determine  in 
which  period  these  sales  were  made. 
Milliken  states  that  if  the  Department 
cannot  discern  in  which  period  these 
sales  occurred  then  it  should  reject 
Shabnam 's  revision  and  treat  the  two 
deleted  export  sales  as  period  sales. 

Department's  Position:  In  its 
supplemental  questionnaire  response, 
Shabnam  indicated  that,  in  its  original 
sales  listing  (Statement  of  Shipment),  it 
reported  sales  that  were  not  made 
during  the  POR  and,  therefore,  revised 
its  sales  listing  by  excluding  the  sales 
that  were  not  made  during  the  POR.  For 
the  final  results,  we  analyzed  one  of  the 
sales  that  Shabnam  excluded  in  its 
revised  sales  listing.  Of  the  two  sales  it 
excluded  from  its  supplemental 
questionnaire  response,  we  found  that 
one  of  the  two  sales  was  shipped  before 
the  POR.  We  found  that  the  second  sale 
was  shipped  during  the  POR.  Since  the 
sales  reported  are  export  price  sales,  we 
use  the  shipment  date  to  determine 
whether  the  sales  reported  should  be 
included  in  our  analysis.  Therefore,  we 
have  included  in  our  final  margin 
calculation  the  sale  that  was  shipped 
during  the  POR  and  have  excluded  from 
the  final  margin  calculation  the  sale  that 
was  shipped  outside  the  POR. 
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Comment  ]  6;  Milliken  indicates  that, 
in  its  supplemental  questionnaire 
response.  Shabnam  reported  an  amount 
for  interest  expense  on  its  balancing, 
modernization,  replacement,  and 
evaluation  (BMRE)  loan,  and  that 
Shabnam  stated  that  the  loan  amount 
was  lower  than  the  amount  originally 
reported  in  its  questionnaire  response. 
Milliken  argues  that  the  Department 
should  continue  to  use  the  higher 
interest  rate  calculated  for  the  BMRE 
loan  in  its  final  margin  calculation 
because  it  claims  that  the  lower  rate 
listed  in  Shabnam's  supplemental 
questioimaire  response  is  not  consistent 
with  the  amount  of  interest  expense  it 
reported. 

Department's  Position:  As  explained 
in  the  preliminary  results,  we  were  not 
able  to  incorporate  information 
provided  in  respondents'  supplemental 
questionnaire  responses  for  the 
preliminary  results.  Therefore,  we  used 
an  interest  rate  based  on  the  tacts 
available  to  calculate  Shabnam's  interest 
expense.  In  our  preliminary  results,  we 
stated  that  we  would  incorporate  the 
information  reported  in  respondents' 
supplemental  questionnaire  responses 
into  our  final  margin  calculations. 
Shabnam  indicated  in  its  supplemental 
questionnaire  response  the  interest  rate 
applicable  to  the  amount  borrowed  from 
the  BMRE  loan.  Since  Milliken  has  not 
provided  an  adequate  explanation  as  to 
why  we  should  reject  the  use  of 
Shabnam's  repented  interest  rate  on  its 
BMRE  loan,  absent  verification  there  is 
no  reason  to  question  the  interest  rate 
reported  in  Shabnam's  supplemental 
questionnaire  response.  For  the  final 
results,  we  have,  therefore,  modified  the 
interest  expense  calculation  to  take  into 
account  the  interest  rate  reported  in 
Shabnam's  supplemental  questionnaire 
response. 

Comment  1 7:  Milliken  states  that,  in 
its  supplemental  questionnaire 
response.  Shabnam  indicated  that  it 
incurred  an  expense  to  build  a  fiactory 
shed  in.(Hder  to  upgrade  its  shop  towel 
production  facility.  Milliken  argues  that, 
while  Shabnam  indicates  that  the 
construction  of  the  factory  shed  is 
"cmrently  halted,"  it  does  not  indicate 
whether  the  shed  sat  idle  during  the 
POR.  Milliken  contends  that,  given  the 
type  of  manufacturing  methods 
employed  by  Shabnam,  it  is  unlikely 
that  the  factory  shed  is  not  being  used 
in  the  production  of  subject 
merchandise.  Milliken  argues  that  the 
Department  should  therefore  treat  the 
shed  as  part  of  the  ccMnpany's  plant  and 
equipment  used  in  the  manu£actiire  of 
subject  merchandise  and  include  an 
amount  for  depreciation  expenses  in 
Shabnam's  cost  of  production. 


Department's  Position:  In  its 
supplemental  questionnaire  response, 
Shabnam  stated  that  construction  of  the 
factory  shed  is  still  in  progress  and 
therefore  is  incomplete.  Further,  even 
though  the  construction  of  the  ^ed  is 
currently  halted,  there  is  no  evidence  on 
the  record  to  indicate  that  this  partly 
finished  fiactory  shed  is  usable  for 
production  purposes.  In  addition,  there 
is  no  evidence  on  the  record  to  indicate 
that  Shabnam  did  not  already  include 
an  amount  for  depreciation  expense  for 
the  partly  finished  factory  shed.  Given 
the  lack  of  evidence  to  support 
Milliken's  claim,  there  is  nothing  on  the 
record  to  warrant  an  adjustment  to 
Shabnam's  depreciation  expense  in  the 
calculation  of  COP  to  accoimt  for  the 
partly  finished  factory  shed. 

Final  Results  (rf' Review 

We  determine  the  following 
percentage  weighted-average  margins 
exist  for  the  period  March  1, 1994, 
through  February  28, 1995: 


Manufacturer/Exporter 

Margin 
(Percent) 

Eagle  Star  MMs  Ltd 

42.31 

Greyfab  (Bangladesh)  Ltd 

0.70 
0.00 

totaled  Textile  Mis  Ltd.  

0.00 

Shdbnam  Indies 

0.00 

Sonar  Cotton  MMs  (Ban- 
gladesh) Ltd.  „ 

27.31 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  difiisrences  between 
the  export  price  and  normal  value  may 
vary  firom  the  percentages  stated  above. 
The  Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Fiuthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise  . 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administraitive  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 
established  above  (unless  the  rate  for  a 
firm  is  de  minimis,  i.e.,  less  than  0.5 
percent,  in  which  case  a  cash  deposit  of 
zero  will  be  required  for  that  firm);  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 


established  for  the  most  recnat  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufocturer  is  a  firm 
covwed  in  this  or  any  previous  review 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  4.60  percent,  the 
"All  Others"  rate  established  in  the 
LTFV  Final  Determination  (57  FR  3996). 

These  deposit  requirements  shall 
remain  in  effsct  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  ounply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assesanent  of  double 
antidimiping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibihty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  (HOtective  order  is 
hereby  requested.  Failiue  to  ccHnply 
with  tfie  regulations  and  the  trams  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  October  23, 1996. 

Robnt  S.  LoRMn, 

Acting  Assistant  Secretary  fw  Import 
Administration. 

(PR  Doc.  96-27859  Filed  10-29-96:  8:45  am] 
BHJJMQCOOe  sei«-o»-p 


[A-680-811] 

Steal  Wire  Rope  From  the  Republtc  of 
Korea;  Final  Reaulta  of  Antidumping 
Duty  AdmMatrative  Revlaw 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  May  6,  1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  1994-95  administrative 
review  of  the  antidumping  duty  order 
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on  steel  wire  rope  from  Korea  (61  FR 
20233).  The  review  covers  25 
manufacturers/exporters  for  the  period 
March  1. 1994.  through  February  28. 
1995  (the  POR).  We  have  anaiyred  the 
comments  received  on  our  preliminary 
results  and  have  determined  that  no 
changes  in  the  margin  calculations  are 
required.  The  final  weighted-average 
dumping  margins  for  each  of  the 
reviewed  firms  are  listed  below  in  the 
section  entitled  "Final  Results  of 
Review." 

EFfCCnVE  date:  October  30.  1996. 
FOR  FURTHCR  MPOfMATION  CONTACT: 
Thomas  O.  Barlow.  Matthew 
Roaenbaum,  or  Kris  Campbell.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  Washington.  D.C.  20230; 
telephone:  (202)  482-4733. 

8UI>PLEMBfTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  refarances  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  mode 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995(60 
FR  25130). 

Background 

On  May  6. 1996,  the  Department 
published  in  the  Federal  Register  the 

preliminary  results  of  its  1994-95 
administrative  review  of  the 
antidumping  duty  order  on  steel  wire 
rope  from  the  Republic  of  Korea  (61  FR 
20233)  (Preliminary  Results).  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  case  briefs  from  the  petitioner, 
the  Committee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable  Manufacturers 
(the  Committee),  and  rebuttal  briefs 
from  six  respondents  including  Chung- 
Woo  Rope  Co.,  Ltd.  (Chung  Woo),  Chun 
Kee  Steel  &  Wire  Rope  Co.,  Ltd.  (Chun 
Kee),  Manho  Rope  &  Wire  Ltd.  (Manho), 
Kumho  Wire  Rope  Mfg.  Co..  Ltd. 
(Kumho),  Ssang  Yong  Steel  Wire  Co.. 
Inc.  (Ssang  Yong),  and  Sungjin 
Company  (Sungjin).  There  was  no 
request  for  a  hearing.  The  Department 
has  conducted  this  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
steel  wire  rope.  Steel  wire  rope 


encompasses  ropes,  cables,  and  cordage 
of  iron  or  caibon  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass-plated  wire.  Imports  of  these 
products  are  currently  classifiable  under 
the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7312.10.9030.  7312.10.9060.  and 
7312.10.9090.  Excluded  firom  this 
review  is  stainless  steel  wire  rope,  i.e., 
ropes,  cables  and  cordage  other  than 
stranded  wire,  of  stainless  steel,  not 
fitted  with  fittings  or  made  up  into 
articles,  which  is  classifiable  under  HTS 
subheading  7312.10.6000.  Although 
HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
own  written  description  of  the  scope  of 
this  review  is  dispositive. 

Use  of  Fads  OtherwiM  Available 

We  have  determined,  in  accordance 
with  section  776(a)  of  the  Act,  that  the 
use  of  facts  available  is  appropriate  for 
Boo  Kook  Corp..  Dong-Il  Steel  Mfg.  Co.. 
Ltd..  Hanboo  Rope.  Jinyang  Wire  Rope 
Inc..  and  Seo  Jin  Rope  because  they  did 
not  respond  to  our  antidumping 
questionnaire.  We  find  that  these  firms 
have  withheld  "information  that  has 
been  requested  by  the  administering 
authority."  Furthermore,  we  determine 
that,  pursuant  to  section  776(b)  of  the 
Act.  it  is  appropriate  to  make  an 
inference  adverse  to  the  interests  of 
these  companies  because  they  failed  to 
cooperate  by  not  responding  to  our 
questionnai'.'e. 

Where  the  Department  must  base  the 
entire  dumping  margin  for  a  respondent 
in  an  administrative  review  on  facts 
otherwise  available  because  that 
respondent  failed  to  cooperate,  section 
776(b)  of  the  Act  authorizes  the  use  of 
an  inference  adverse  to  the  interests  of 
that  respondent  in  choosing  the  facts 
available.  Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  provides  that  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value.  [See  H.R.  Doc.  316.  Vol.  1. 103d 
Cong.,  2d  sess.  870  (1994).) 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 


relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sourceff^for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  fiacts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
mai^n  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see.  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812  (Feb.  22, 1996). 
where  the  Department  disregarded  the 
highest  margin  as  adverse  bmt 
information  available  (BIA)  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin). 
For  a  discussion  of  our  application  of 
facts  available  regarding  specific  firms, 
see  our  response  to  Comment  1  below. 

Analysis  of  Comments  Received 

Comment  1:  The  Commiltee  argues 
that,  for  all  uncooperative  respondents, 
the  Department  must  apply  a  rate  of 
23.5  percent  because  the  rate  bf  1.51 
percent  used  in  the  preliminary  results 
undercuts  the  cooperation-inducing 
purpose  of  the  fiacts  available  provision. 
The  Committee  contends  that  the 
Department  is  permitted  to  draw  an 
adverse  inference  where  a  party  has  not 
cooperated  in  a  proceeding  (citing  the 
SAA  at  199).  The  Committee  further 
asserts  that  the  SAA  (at  200)  directs  the 
Department,  in  employing  adverse 
inferences,  to  consider  the  extent  to 
which  a  party  may  benefit  bom  its  own 
lack  of  cooperation. 

The  Committee  references  the 
Department's  policy  of  applying  an 
uncooperative  rate  based  on  the  higher 
of  (1)  the  highest  of  the  rates  foimd  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  in  the  less  than  feir  value 
(LTFV)  investigation  or  prior 
administrative  reviews;  or  (2)  the 
hi^iest  calculated  rate  in  the  current 
review  for  any  firm.'  The  Committee 


•TIm  ComnilnM  raisn  to  thla  standutl  m  th«  tint 
tiar  in  th«  OBpaitmant'i  tradilianal  two-tUred  BIA 
methodology,  but  points  out  that  the  Dapaitment 
baa  not  y«<  explicitly  applied  the  two-tiered 
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claims  that  the  Department  has  used  a 
hi^er  rate  than  that  established  under 
this  practice  where  the  imcooperative 
rate  was  not  sufficiently  adverse  to 
induce  the  respondents  to  submit 
timely,  accurate  and  complete 
questionnaire  responses.  The  Committee 
dtes  Silicon  Metal  From  Argentina: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  58  FR  65336. 
65337  (December  14. 1993)  (Silicon 
Metal),  and  Certain  Malleable  Cast  Iron 
Pipe  Fittings  from  Brazil;  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  60  FR  41876  (August  14, 1995) 
(Pipe  Fittings)  in  support  of  its  position 
that  the  Department  must  use  a 
sufficiently  adverse  imcooperative  facts 
available  rate  to  ensure  that  the 
respondent  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate. 
The  Conmiittee  notes  that,  in  these 
cases,  the  Department  used  a  higher  rate 
than  derived  using  the  standard  two- 
tiered  approach  to  derive  the 
uncooperative  rate.  The  Committee 
argues  that  the  Department  should  once 
again  deviate  from  its  standard 
imcooperative  rate  determination 
practice  since  the  dumping  margin 
assigned  to  uncooperative  respondents 
in  this  steel  wire  rope  proceeding  (1.5 
percent)  has  failed  to  induce  the 
submission  of  questionnaire  responses 
by  a  majority  of  respondents. 

In  calculating  what  it  views  as  an 
appropriate  facts  available  rate,  the 
Committee  compared  a  price  quotation 
of  a  single  steel  More  rope  product  &t>m 
a  Korean  steel  wire  rope  producer 
subject  to  this  proceeding  to  the 
constructed  value  of  this  product, 
derived  fitim  various  industry  sources. 
The  Committee  calculates  a  dumping 
rate  of  23.5  percent  using  this  approach 
and  claims  ihat  this  rate  is  a  more 
appropriate  "uncooperative"  rate  than 
the  1.51  percent  rate  the  Department 
used  in  the  preliminary  results.  The 
Committee  dtes  Sodium  Thiosulfate 
from  the  People's  Republic  of  China: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  12934 
(March  8, 1993)  (Sodium  Thiosulfate). 
in  support  of  calculating  a  revised  facts 
available  rate  in  light  of  documented 
changes  in  manufacturing  costs  and 
import  prices.  It  contends  that.  &x>m  the 
first  quarter  of  the  1992-94  POR  to  the 


modiodology  to  adninictiative  reviews  initiated 
under  the  URAA.  We  note  that  our  practice 
regarding  the  derivation  of  the  dumping  rate  for 
uDooopentive  raapondents  has  not  chained  for 
rariewa  ooDdacted,pur*uant  to  URAA  procedure*. 
(lee  Antfriction  Belmngt  (Other  Than  Tapeied 
Boiler  Beaiiag$)  and  Parts  Thereof  From  France,  et 
al.:  Pr^itnintay  Results  of  Antidumpvng  Duty 
Admiitistntive  Beviews.  61  FR  3S713,  35715  (July 
8. 1996)). 


last  quarter  of  the  1994-95  POR.  the 
manufacturing  costs  of  steel  wire  rope 
increased  significantly,  while  the  value 
of  imports  of  carbon  steel  wire  rope 
declined.  The  Committee  contends  that 
the  increase  in  manufacturing  costs  is 
not  reflected  in  the  price  of  steel  wire 
rope  exported  to  the  United  States  and 
that  this  is  indicative  of  continuing  sales 
of  steel  wire  rope  at  less  than  fair  market 
value. 

Department's  Position:  We  disagree 
with  the  Committee  and  find  that 
reliance  on  petitioner-supplied  data  as  a 
basis  for  facts  available  would  be 
inappropriate  in  the  context  of  this 
review.  The  Department  has  broad 
discretion  in  determining  what 
constitutes  facts  available  in  a  given 
situation.  Krupp  Stahl  AG  et  al.  v. 
United  States.  822  F.  Supp  789  (CTT 
1993)  at  792;  see  also  Allied-Signal 
Aerospace  Co.  v.  United  States,  996 
F.2d.  1185  (Fed.  Qr.  1993)  at  1191. 
which  states  "[b}ecause  Congress  has 
'expUdtly  left  a  gap  for  the  agency  to 
fill'  in  determining  what  constitutes  the 
[best  information  available],  the  ITA's 
construction  of  the  statute  must  be 
accorded  considerable  deference." 
dting  Chevron  U.S.A.,  Inc.  v.  Natural 
Resources  Defense  Council.  Inc.,  467 
U.S.  837,  833-44  (1984). 

In  any  given  review,  a  respondent  will 
have  knowledge  of  the  antidumping 
rates  from  the  investigation  cuad  past 
reviews  but  not  of  the  rates  that  will  be 
established  in  the  ongoing  review. 
Because  under  our  facts  available  policy 
we  consider  the  highest  rate  from  the 
current  review  as  one  possible  source  of 
facts  available,  potentially 
uncooperative  respondents  will 
generally  be  less  able  to  predict  their 
facts  available  rate  as  the  number  of 
participants  in  the  ongoing  review 
increases.  Thus,  the  facts  available 
methodology  induces  respondents  to 
participate  and  receive  their  own  known 
rates  as  opposed  to  a  potentially  much 
higher  imknown  rate.  Accordingly,  this 
uncertainty  in  the  facts  available  margin 
rate  which  may  be  selected  satisfies  the 
cooperation-inducing  function  of  the 
facts  available  provision  in  this  case. 

In  addition,  respondents  have  an 
incentive  to  respond  to  our  request  for 
information  because  of  the  possibility  of 
eventual  revocation  of  the  antidumping 
duty  order  with  respect  to  the  company. 
A  respondent  that  does  not  partidpate 
in  the  administrative  review  is  not 
eligible  for  revocation.  Hence,  a  further 
reason  the  rate  assigned  to  the 
uncooperative  respondents  in  diis 
review  may  be  consideibd  adverse  is 
because  it  results  in  respondents 
remaining  subject  to  the  order  without 
eligibility  for  revocation. 


We  recognize  that  there  are  instances 
in  which  the  imcooperative  rate 
resulting  fr<om  our  standard 
methodology  may  not  induce 
respcmdents  to  cooperate  in  subsequent 
segments  of  the  proceeding.  The  few 
cases  in  which  we  have  not  relied  on 
this  approach  have  involved  an 
extremely  limited  number  of 
participants,  and  therefore  a 
consequently  small  number  of  rates 
available  for  use  as  a  basis  for  the 
uncooperative  rate.^  For  instance,  in 
Sodium  Thiosulfate,  we  used 
information  supplied  by  the  petitioner 
to  establish  the  uncooperative  rate  for 
the  only  respondent  that  had  shipments 
of  subject  merchandise  during  the  POR. 
Similarly,  in  Silicon  Metal,  we  resorted 
to  petitioner-suppUed  data  where  we 
had  a  calculated  rate  for  only  one  firm: 
"[i]n  this  instance,  we  have  only 
Andina's  rate  fit)m  the  LTFV 
investigation  *  *  *.  Because  Andina's 
rate  is  also  the  'all  other'  rate,  Silarsa 
would  be.assured  a  rate  no  higher  than 
Andina's,  the  only  respondent  who 
cooperated  fully  with  the  Department  in 
this  administrative  review.  "The  use  of 
the  uncooperative  BIA  methodology,  in 
this  instance,  restricts  the  field  of 
potential  BIA  rates  to  the  rate 
established  for  one  firm. "  Silicon  Metal, 
at  65336  and  65337  (emphasis  added). 

Our  determination  in  Pipe  Fittings  is 
a  further  example  of  a  situation  in 
which  the  circumstances  of  the  cese 
dearly  demonstrated  that  the 
uncooperative  rate  was  not  suffident  to 
induce  the  respcmdent  to  cooperate.  In 
Pipe  Fittings,  we  applied  a  petition- 
based  rate  to  a  non-responsive  company 
that  was  the  only  company  to  have  ever 
been  investigated  or  reviewed:  "(we) 
have  only  calculated  one  margin ,  which 
was  in  the  less-than-fair-value  (LTFV) 
investigation.  Due  to  the  unusual 
situation,  we  have  determined  to  use  as 
BIA  the  simple  average  of  the  rates  from 
the  petition  *  *  ".  In  not  responding  to 
our  requests  for  information.  Tupy 
could  be  relying  upon  our  normal  BIA 
practice  to  lock  in  a  rate  that  is  capped 
at  its  LTFV  rate"  (see  Pipe  Fittings  at 
41877-78). 

The  concern  in  such  cases  with 
rasped  to  the  uncooperative  rate 
methodology  is  that  the  lack  of  past 
rates,  as  well  as  the  small  number  of 
partidpants  in  the  ciurent  review,  could 
allow  a  respondent  in  such  a  review  to 


'As  noted,  although  we  have  explained  our 
practice  in  terms  of  a  two-tiered  methodology  in 
pie-URAA  reviews,  the  cases  where  we  deviated 
from  this  approach,  as  cited  by  the  Committee, 
involved  first-tier,  uncooperative  respondents,  and 
our  practice  regarding  the  derivation  of  the 
dumping  margin  assigned  to  uncooperative 
companies  ha*  not  changed. 
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manipulate  the  proceeding  by  choosing 
not  to  comply  with  our  requests  for 
information.  In  such  cases  the 
cooperation-inducing  fimction  of  the 
facts  available  provision  of  the  Act  may 
not  be  achieved  by  use  of  the 
uncooperative  rate  methodology,  in 
which  case  the  Department  will  resort  to 
alternative  sources  in  determining  the 
appropriate  rate  for  uncooperative 
respondents. 

The  cases  cited  by  the  Committee  in 
support  of  its  position  establish  only 
that  we  will  consider,  on  a  case-by-case 
basis  as  appropriate,  petitioner-supplied 
data  in  situations  involving  a  numbar  of 
calculated  rates  insufficient  to  induce 
cooperation  by  respondents  in  the 
proceeding.  In  those  cases,  we  did  not 
have  rates  for  more  than  one  company 
and  therefore  determined  that  the  use  of 
a  BLA  rate  higher  than  the  highest  rate 
in  the  history  of  the  case  was 
appropriate  to  encourage  future 
cooperation. 

Because  we  have  calculated  ates  hvm 
three  companies  in  the  LTFV  final 
determination,  eight  companies  in  the 
first  review,  and  six  companies  in  this 
review,  the  concern  over  potential 
manipulation  of  antidumping  rates  citad 
in  Sodium  Thiosulfate.  Silicon  h4etal, 
and  Pipe  Fittings  does  not  exist  in  the 
present  case.  The  lack  of  alternative 
information  and  the  substantial  amount 
of  oriniary  information  on  the  record 
leud  i*i  to  conclude  that  the 
Comr  littee's  information  is  inferior  to 
the  primary  information.  Therefore,  we 
are  satisfied  that  selection  of  the  highest 
of  these  rates  is  appropriate  for  facts 
available  for  this  review,  is  consistent 
with  our  practice,  and  is  sufficiently 
adverse. 

Comment  2:  The  Committee  contends 
that  the  Department  failed  to  adjust 
Ssang  Yong's  home  market  price  for 
"other  bank  charges"  and  differences  in 
merchandise  (DIFMER).  The  Committee 
also  contends  that  the  Department  failed 
to  deduct  international  freight  and 
marine  insurance  in  calculating  Ssang 
Yong's  U.S.  price  (USP). 

Department's  Position:  We  disagree 
with  the  Committee.  We  appropriately 
adjusted  for  other  bank  charges  and 
differences  in  merchandise  in 
calculating  normal  value  and  for 
international  freight  and  marine 
insurance  in  calculating  USP.  When 
disclosing  the  materials  used  in  the 
preliminary  results,  we  inadvertently 
attached  Sung  Jin's  cover  page  to  Ssang 
Yong's  computer  program.  Although  we 
did  not  make  these  adjustments  in  Sun 
)in's  program  (becjiuse  they  were  not 
appropriate  for  that  company),  we  did 
make  such  adjustments  in  Ssang  Yong's 
program. 


Comment  3:  The  Committee  states 
that  the  Department  correctly  reiected 
claims  by  Chung  Woo.  Ltd..  Kumho  and 
Ssang  Yong  for  duty  drawback  because 
these  companies  did  not  demonstrate 
the  requisite  connection  between 
imports  for  which  tbey  paid  duties  and 
exports  of  steel  wire  rope.  The 
Committee  argues  that  these 
respondents  foiled  to  meet  the 
requirements  of  the  Department's  two- 
pronged  test  for  determining  whether  a 
party  is  entitled  to  an  adjustment  to  USP 
for  duty  drawback  because  they  have 
not  shown  that:  (1)  The  import  duty  and 
the  rebate  received  under  the 
"simplified"  Korean  drawback  program 
are  directly  linked,  and  (2)  there  were 
sufficient  raw  material  inputs  to  account 
for  duty  drawback  received  on  exports 
of  steel  wire  rope.  The  committee  claims 
that  this  test  has  been  upheld  by  the 
Court  of  International  Trade,  citing  Far 
East  Machinery  Co.  v.  United  States.  12 
OT  972,  699  F.  Supp.  309  (1988). 

Respondents  argue  that  the  duty 
drawback  amount  received  is  tied 
directly  to  the  amount  of  the  export 
sales  on  which  it  is  based  and  that  this 
amount  constitutes  the  rebate  of  a  tax 
imposed  directly  upon  the  foreign  like 
product,  with  in  the  meaning  of  Section 
773(a)(6)(iii)  of  the  Act.  Respondents 
urge  the  Department  to  adjust  USP  for 
their  claimed  duty  drawback  amounts. 

Department's  Position:  We  agree  with 
the  Committee  and  have  not  granted  the 
adjustment  for  the  simplified  duty 
drawback  amounts  received  by  Chung 
Woo,  Kumho.  and  Ssang  Yong.  As  we 
stated  in  the  preliminary  results,  we  did 
not  adjust  the  USP  for  duty  drawback 
for  respondents  that  reported  it  using 
the  simplified  method. 

As  noted  by  the  Committee,  we  apply 
a  two-pronged  test  to  determine  whether 
a  respondent  has  fulfilled  the  statutory 
requirements  for  a  duty  drawback 
adjustment  [see  Antifriction  Bearings 
(Other  Than  Tapered  Holier  Bearings) 
and  Parts  Thereof  From  France,  et  al.: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews.  60  FR  10900, 
10950  (February  28. 1995)).  Section 
772(c)(1)(B)  of  the  Act  provides  for  an 
upward  adjustment  to  USP  for  duty 
drawback  on  import  duties  which  have 
been  rebated  (or  which  have  not  been 
collected)  by  reason  of  the  exportation 
of  the  subject  merchandise  to  the  United 
States.  In  accordance  with  this 
provision,  we  will  grant  a  duty 
drawback  adjustment  if  we  determine 
that  (1)  import  duties  and  rebates  are 
directly  linked  to  and  are  dependent 
upon  one  anotheh  and  (2)  the  company 
claiming  the  adjus'lment  can 
demonstrate  that  there  are  sufficient 
imports  of  raw  materials  to  account  for 


the  duty  drawback  received  on  exports 
of  the  manufactured  product.  The  CTT 
consistently  has  accepted  this 
application  of  the  law.  See  Far  Eastern 
Machinery.  688  F.  Supp.  at  612,  aff'd. 
on  remand,  699  F.  Supp.  at  311;  Carlisle  . 
Tire  &  Rubber  Co.  v.  United  States.  657 
F.  Supp.  1287. 1289  (1987);  Huffy  Corp. 
v.  United  States.  10  OT  215-216, 632  F. 
Supp. 

'Tne  Department's  two-pronged  test 
meets  the  requirements  of  the  statute. 
The  first  prong  of  the  test  requires  the 
[)epartment  "to  analyze  whether  the 
foreign  country  in  question  makes 
entitlement  to  duty  drawback 
dependent  upon  the  payment  of  imfMrt 
duties."  Far  East  Machinery.  699  F. 
Supp.  at  311.  This  ensures  that  a  duty 
drawback  adjustment  will  be  made  only 
where  the  drawback  received  by  the 
manufiacturer  is  contingent  on  import 
duties  paid  or  accrued.  The  second 
prong  requires  the  foreign  producer  to 
show  that  it  imported  a  sumcient 
amount  of  rew  materials  (upon  which  it 
paid  import  duties)  to  account  for  the 
exports,  based  on  which  it  claimed 
rebates.  Id. 

The  respondents  that  reported  duty 
drawback  under  the  Korean  simplified 
method  fail  both  prongs  of  this  test. 
With  respect  to  the  first  criterion,  these 
respondents  stated  in  their  rebuttal  brief 
that  the  Korean  government  determines 
the  simplified  drawback  amount  using 
average  import  duties  paid  by 
companies  that  claimed  duty  drawback 
through  the  individual  reporting 
method.  (Companies  that  claim 
drawback  using  the  individual,  not 
simplified,  reporting  method  must 
provide  information  to  the  government 
regarding  actual  import  duties  paid  on 
inputs  used  in  the  production  of  the 
exported  merchandise  for  which  they 
claim  drawlMck.)  Accordingly,  unlike 
companies  that  claimed  drawback  using 
the  individual  reporting  method  (see 
Comment  4,  below),  the  companies  that 
used  the  simplified  reporting  method 
were  unable  to  demonstrate  a 
connection  between  payment  of  import 
duties  and  receipt  of  duty  drawback  on 
exports  of  steel  wire  rope.  Such 
companies  also  fail  the  second  prong  of 
our  test  because  they  did  not 
demonstrate  that  they  had  sufficient 
imports  of  raw  materials  to  account  for 
the  duty  drawback  received  on  exports 
of  the  manufactured  product.  Therefore 
we  have  not  adjusted  USP  for  drawback 
claimed  by  Chung  Woo,  Kumho,  and 
Ssang  Yong. 

Comment  4:  The  Committee  argues 
that  the  Department  should  not  adjust 
the  USP  for  duty  drawback  claimed  by 
Chun  Kee  and  Manho.  It  claims  that, 
even  though  these  companies  claim  that 
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they  use  the  individual  duty  drawback 
method,  neither  company  demonstrated 
that  it  has  fulfilled  the  second  prong  of 
the  Department's  test  by  showing  that 
there  were  sufficient  imports  of  raw 
materials  to  account  for  the  duty 
drawback  received  on  the  exports  of  the 
subject  merchandise.  The  Committee 
contends  that  the  Department's 
.  questionnaire  requires  respondents  to 
explain  how  duty  drawback  is 
calculated  and  to  provide  worksheets  in 
support  of  the  narrative  response.  The 
Committee  claims  that  neither 
respondent  made  any  attempt  to 
demonstrate  that  there  were  sufficient 
raw  material  imports  to  account  for  the 
duty  drawback  received  on  the  exports 
of  the  manufoctured  product,  nor  did 
respondents  provide  any  calculations  in 
support  of  their  claimed  adjustment 
aside  from  listing  the  amount  of  duty 
drawback  received. 

Respondents  contend  that  the 
Department  verified  in  a  prior  review 
the  system  under  which  duty  drawback 
was  received  and  that  they  accurately 
responded  to  the  Department's 
questionnaires  in  the  present  review. 
'They  claim  that  they  answered  all  of  the 
questions  regarding  duty  drawback,  and, 
if  the  Committee  believed  that  the 
respfflises  of  both  companies  were 
inadequate,  the  Committee  shoidd  have 
raised  the  issue  prior  to  the  issuance  of 
the  preliminary  results  of  review. 

E^partments  Position:  We  disagree 
with  the  Committee.  We  are  satisfied 
that,  under  the  individual  method  of 
appl)rlng  for  duty  drawback,  Kcneen 
companies  are  required  to  provide 
adequate  information  that  shows  that 
they  had  sufficient  imports  of  raw 
materials  to  account  for  the  duty 
drawback  received  on  exports  of  the 
manufactured  product,  lliis  satisfies  the 
second  prong  of  the  duty  drawback  test 
as  mentioned  above  and  is  consistent 
with  our  practice  in  the  preliminary  and 
final  results  of  the  first  review.  See 
Preliminary  Results  at  14421, 14422  and 
Steel  Wire  Rope  From  the  Republic  of 
Korea;  Final  Results  of  Antidumping 
Duty  Adminigtrative  Review,  60  FR 
63499,  63506  (December  11, 1995).  In 
addition,  we  are  satisfied  that  under  the 
individual  duty  drawback  method  Korea 
makes  entitlement  to  duty  drawback 
dependent  upon  the  payment  of  Import 
duties,  which  satisfies  the  first  prong  of 
the  duty  drawback  test. 

Comment  5:  The  Committee  contends 
that  the  Department  should  not  adjust 
Sung  Jin  and  Ssang  Yong's  home  market 
prices  for  credit  expenses.  The 
Committee  claims  that  Sung  Jin  failed  to 
provide  adequate  documentation  in 
response  to  the  Department's  initial  and 
supplemental  requests  for  information 


regarding  this  expense.  Specifically,  the 
Committee  provides  three  reasons  to 
support  its  aiigument  that  Sung  Jin's 
response  was  insufficient  to  support  the 
claimed  adjustment,  as  follows:  (1)  Sung 
Jin  failed  to  provide  any  documentary 
support  for  the  balance  of  short-term 
borrowing  for  October  1994  as  required 
by  the  Department;  (2)  the  sample 
dociunents  provided  by  Sung  Jin  in 
support  of  the  interest  paid  refer  to  only 
one  of  the  banks  to  which  Sung  Jin  paid 
interest;  and  (3)  there  is  no  documentary 
evidence  in  support  of  the  Interest  paid 
or  the  balance  of  short-term  borrowing 
except  for  one  month  in  1994. 

The  Committee  claims  that  Ssang 
Yong  failed  to:  (1)  Provide  any 
documentary  support  for  its  ciunulative 
dally  balance;  (2)  provide  worksheets 
describing  how  it  calculated  each 
customer-specific  collection  period;  and 
(3)  report  the  average  collection  period 
for  certain  home  market  customera  for 
which  a  home  market  credit  expense 
was  claimed.  The  Committee  cites 
Sonco  Steel  Tube  Div.,  Ferrum,  Inc.  v. 
United  States,  12  OT  745,  751,  694  F. 
Supp.  959, 964  (1988),  quoted  in  NSK 
Ltd.  V.  United  States,  17  CTT  1185, 1188, 
837  F.  Supp.  437  (1993),  in  support  of 
its  argument  that  the  biu-den  of 
d^nonstrating  entitlement  to  a 
circumstance-of-sale  adjustment  is  on 
the  party  requesting  the  adjustment. 

Respondents  assert  that  both  Sung  Jin 
and  Ssang  Yong  responded  fully  to  the 
Department's  questionnaire  and  that  the 
Department  decided  correctly  that  the 
responses  were  adequate.  They  claim 
that  they  gave  details  concerning  their 
home  market  credit  expense  as 
requested  and  that  the  Department 
acknowledged  their  validity  implicitly 
by  accepting  the  Information  provided 
and  using  it  in  its  preliminary  results  of 
review. 

Department's  Position:  We  disagree 
with  the  Committee  and  have  accepted 
respondents  claims  for  an  adjustment  to 
home  market  prices  for  credit  expenses. 
Both  ccHnpanies  responded  adequately 
to  our  initial  and  supplemental 
questionnaires  ragarding  this  expense. 

Our  initial  questi<Hinaire  requested  an 
explanation  of  the  calculaticm  of  the 
credit  expense,  including  the  source  of 
the  short-term  interest  rates  used- in  this 
calculation.  Sung  Jin  provided  a  general 
explanaticm  of  the  credit  expense  and, 
regarding  the  short-term  interest  used  in 
this  calculation,  provided  the  loan 
balance  and  interest  payments  for  each 
month  of  1994  (Sung  Jin  calculated  its 
POR-average  short-term  rate  by  dividing 
interest  paid  over  loans  received).  In  our 
supplemental  questionnaire,  we  asked 
Sung  Jin  to  provide  further  information 
regarding  the  source  of  the  interest  rates 


used  in  calculating  this  expwnse.  Sung 
Jin  provided  a  sample  of  source 
documentation  to  back  up  its 
calculation  of  the  short-term  interest 
rate.  Specifically,  the  company  provided 
the  names  of  the  banks  bom  which  they 
borrowed  during  one  of  the  POR  months 
(October  1994),  as  well  as  a  sample  bank 
statement. 

We  consider  this  information 
provided  bySiuig  Jin  to  be  responsive 
to  our  requests  for  information.  We  did 
not  ask  Sung  Jin  to  provide  all  backup 
dociunentatlon  to  support  its 
calculation  of  its  short-term  interest  rate 
but  instead  requested  that  the  company 
provide  the  source  of  its  calculated  rate. 
In  Sung  Jin's  case,  this  source  is  the 
monthly  loan  balances  and  Interest 
payments  made  by  the  company  during 
1994.  Sung  Jin  appropriately  provided 
each  monthly  loan  balance  and  Interest 
payment,  and  it  provided  source 
documentation  regarding  one  of  the 
POR  months.  In  addition.  Sung  Jin 
adequately  explained  its  overall 
calculation  of  its  credit  expense. 

For  Ssang  Ycmg,  we  are  also  satisfied 
that  it  provided  adequate  information 
regarding  the  calculation  of  its  credit 
expense.  While,  as  the  Committee 
argued,  Ssang  Yong  did  not  provide 
source  documents  ragarding  its 
cumulative  daily  loan  balance  and 
interest  intnirred  (which  Ssang  Yong 
used  to  calculate  its  short-term  interest 
rate),  we  did  not  aak  for  backup 
docura«itU7  support  for  its  cumulative 
dally  balance  but  instead  asked  fw  the 
source  of  the  interest  rate,  wluch  it  did 
provide.  With  respect  to  the  custtnner- 
specific  average  collection  period,  Ssang 
Yong  provided  such  periods  for  most  of 
its  customers  and  provided  a  detailed 
breakout  of  the  calculation  of  this 
pwiod  for  one  customer.  The 
calculation  methodology  Ssang  Yong 
used  was  the  same  for  each  customer. 
We  are  satisfied  that  Ssang  Yong 
provided  accurate  responses  to  our 
requests  for  informatioiL 

Comment  6:  The  Committee  contends 
that  the  Department  erred  in  indicating 
that  Myung  Jin  had  no  individual  rate 
from  any  prior  segment  of  this 
proceeding.  It  claLoas  that,  in  the  course 
of  assigning  Myung  Jin  a  no-shipments 
rate,  the  Department  mistakenly  stated 
that  Myung  Jin  has  no  individual  rate 
from  any  segment  of  this  proceeding. 
The  Committee  asserts  that  Myung  Jin 
has  a  prior  rate  of  1.51  percent  from  the 
1992-1994  administrative  review  and 
that,  in  accordance  with  Department 
precedent,  a  respondent  witii  no 
shipments  during  the  POR  should 
receive  the  same  rate  that  it  most 
recently  received  in  a  previously 
completed  segment  of  the  proceeding. 
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Department's  Position:  We  agree  with 
\he  Committee  that  Myung  Jin 
previously  received  a  rate  of  1.51 
percent.  This  is  the  rate  assigned  to  it  in 
the  1992-1994  administrative  review 
and  remains  the  rate  applfcable  to 
Myiing  lin,  given  that  it  did  not  make 
shipments  of  subject  merchandise  to  the 
United  States  during  the  FOR. . 

Final  Results  of  Review 

We  determine  the  following 
percentage  weighted-average  margins 
exist  for  the  period  March  1, 1994, 
through  February  28.  1995: 


Manufacturer/exporter 


Atlantic  &  Pacific 

Boo  Kook  Corporation  

CtHjn  Kee  Steet  &  Wire  Rope 
Co.,  Ltd 

Ctwng  Woo  Rope  Co..  Ltd 

Dae  Heung  Industrial  Co 

Dae  Kyung  Metal 

Dong-ll  Matal  

Dong-ll  Steel  Manulactunng  Co.. 
Ltd  

Dong  Young  Rope 

Hanboo  Wire  Rope,  inc.  

Jinyang  Wire  Rope.  Inc  

Korea  Sangsa  Co 

Korope  Co 

Kumho  Rope- 

Kwang  Shin  Ind 

Kwangshin  Rope 

Manho  Rope  &  Wire.  Lid. 

Myung  Jin  Co 

Seo  Hae  Ind 

Seo  Jin  Rope 

Ssang  Yong  Steel  Wire  Co.,  Ltd 

Sung  Jin 

Sungsan  Special  Steel  Process- 
ing Inc 

TSK  (Korea)  Co..  Ltd 

Yeonsin  Metal 


Margin 
(percent) 


1.51 
1.51 

0.01 
0.04 

(') 
1.51 
1.51 

1.51 
1.51 
1.51 
1.51 
(') 
1.51 
0.01 
1.51 
1.51 
0.00 

(2)1.51 

1.51 
1.51 
0.06 
0.00 

V) 
0.18(2) 


'  No  Shipments  subfect  to  this  review.  The 
firm  has  no  individual  rate  from  any  segment 
of  this  proceeding. 

2  No  shipments  subiect  to  this  review.  Rate 
IS  from  tf>e  last  relevant  segment  of  tfie  pro- 
ceeding in  wtvch  Vtm  firm  had  shipments/sales. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  Tinal  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 


established  above  (except  that,  if  the 
rate  for  a  firm  is  de  minimis,  i.e.,  less 
than  0.5  percent,  a  cash  deposit  of  zero 
will  be  required  for  that  firm):  (2)  for 
previously  reviewed  or  investigated 
comptanies  not  listed  above,  the  cash 
deposit  rate  wilt  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  pianufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  1.51  pwrcent.  the 
"All  Chhers"  rate  established  in  the 
LTFV  Final  Determination  (58  FR 
11029). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
convereion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  October  22. 1996. 
Robert  S.  LaRiuM, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  96-27858  Filed  10-2»-96;  8:45  am] 
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Taparad  RoNw  D— rtnga,  Four  lnch«t 
or  Lms  In  Outaidt  Otamalw,  and 
Componanta  Tharaof ,  From  Japan,  and 
Taparad  Roliar  Baartnga  and  Parta 
Tharaof,  Rnlahad  and  Unflnlahod, 
From  Japan;  Opportunity  to  Raquaat 
Admlniatratlva  Ravlaw 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  (Correction;  Notice  of 
Opportunity  to  Request  Administrative 
Review  of  Antidumping  Finding  and 
Antidumping  Duty  Order. 

Backgroiind 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of  an 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22  and  355.22)  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation.  On  October  1, 1996,  the 
Department  published  in  the  Federal 
Register  its  "Notice  of  Opportunity  to 
Request  Administrative  Review"  and 
invited  interested  parties  to  request  an 
administrative  review  of  the  listed 
antidumping  and  countervailing  duty 
orders,  findings  or  suspended 
investigations  (61  FR  51259).  However, 
the  listed  cases  did  not  include  the 
antidumping  finding  on  tapered  roller 
bearings  (TRBs).  four  inches  or  less  in 
outside  diameter,  and  components 
thereof,  from  Japan  (A-588-054). 

Not  later  than  October  31. 1996, 
interested  parties  may  request 
administrative  review  of  either  the 
antidumping  finding  on  TRBs.  four 
inches  or  less  in  outside  diameter,  and 
components  thereof  or  the  antidumping 
duty  order  on  TRBs  and  parts  thereof 
from  Japan  (A-588-604)  for  the  period 
October  1, 1995  through  September  30 
1996. 

In  accordance  with  sections  353.22(a) 
of  the  Department's  regulations,  an 
interested  party  as  defined  by  section 
353.2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  Section  353.22(a)(1)  requires 
that  an  interested  party  must  specify  the 
individual  producers  or  resellers  for 
which  they  are  requesting  a  review,  and 
the  requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  resellers. 
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Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce,  14th 
Street  &  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  Department 
also  asks  parties  to  serve  a  copy  of  their 
requests  to  the  Office  of  Antidiunping 
and  Coimtervailing  Duty  Enforcement, 
Attention:  Sheila  Forbes,  in  Room  3064 
of  the  main  Commerce  building. 
Further,  in  accordance  with  section 
353.31(g)  of  the  regulations,  a  copy  of 
each  request  must  be  served  on  every 
party  on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  Duty  Administrative 
Review,"  for  requests  received  by 
October  31, 1996.  If  the  Department 
does  not  receive  by  October  31, 1996  a 
request  for  review  of  entries  covered  by 
the  order  or  finding  listed  in  this  notice 
and  for  the  period  identified  above,  the 
Department  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of.  or  bond  for,  estimated 
antidumping  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consimiption.  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  the 
statute,  but  is  published  as  a  service  to 
the  international  trading  commimiity. 

Dated:  October  23, 1996. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Enforcement  Group  HI. 
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International  Trade  Administration 

Cornell  University;  Notice  of  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  CCommerce.  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  96-087.  Applicant: 
Cornell  University,  Ithaca,  NY  14853. 
Instrument:  Sicanning  Tunneling 
Microscope,  Model  JSTM-4500. 
Manufacturer  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  61  FR 
46783,  September  5, 1996. 


Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  an  ultra-high  vacuum  STM 
chamber  operable  to  2x10 ~*  Pa  or  less 
and  (2)  resolution  of  0.14  nm 
(horizontal)  with  drift  ^.05  nm/s  at  a 
sample  temperature  of  30K.  A  National 
Science  Foimdation  engineering 
research  center  advises  that  (1)  these 
capabilities  are  pertinent  to  the 
appUcant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalen*  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(PR  Doc.  96-27774  Filed  10-29-96;  8:45  am] 
BILUNG  CODE  W10-06-P 


International  Trade  Administration 

Mayo  Foundation;  Notice  of  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  96-084.  Applicant: 
Mayo  Foundation,  Rochester,  MN 
55905.  Instrument:  IR  Mass 
Spectrometer  with  Gas  Sampling  Inlet, 
Model  TracerMAT.  Manufacturer: 
Finnigan  MAT,  Germany.  Intended  Use: 
See  notice  at  61  FR  46782,  September  5, 
1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  a  magnetic  sector  analyzer 
with  three  Faraday  collectors  timed  to 
isotopically  labelled  CO2,  (2)  an 
autosampler  gas  chromatograph 
designed  specifically  to  separate  CO2 
fit)m  other  gases  in  breath  samples  and 
(3)  a  precision  of  0.3  per  mil.  Two 
domestic  manufacturers  of  similar 


equipment  advise  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2) 
they  know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.CraeL 

Director.  Statutory  Import  Progjmms  Staff. 
[FR  Doc  96-27861  Filed  10-29-96;  8:4S  am) 
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National  Institutes  of  Health,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:60  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  N.W..  Washington.  D.C. 

Docket  Number.  96-085.  Applicant: 
National  Institutes  of  Health,  Bethesda, 
MD  20892.  Instrument:  Electron 
Microscope,  Model  CM  120. 
Manufacturer:  Philips.  TTie  Netherlands. 
Intended  Use:  See  notice  at  61  FR 

46782,  September  5, 1996.  Order  Date: 
March  5,  1996. 

Docket  Number.  96-088.  Applicant: 
The  University  of  Texas  at  Austin, 
Austin,  TX  78712.  Instrument:  Electron 
Microscope,  Model  JEM-2010. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  61  FR 

46783,  September  5,  1996.  Order  Date: 
September  30, 1993. 

Docket  Number.  96-093.  Applicant: 
The  Ohio  State  University,  Columbus, 
OH  43210.  Instrument:  Election 
Microscope,  Model  CM300. 
Manufacturer:  Philips,  The  Netherlands. 
Intended  Use:  See  notice  at  61  FR 
49113,  September  18,  1996.  Order  Date: 
E)ecember5, 1995. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
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other  instrument  suited  to  these 

purposes,  which  was  being 

manufactured  in  the  United  States 

either  at  the  time  of  order  of  each 

instrument  or  at  the  time  of  receipt  of 

application  by  the  U.S.  Customs 

Service. 

FrukW.CrMl. 

Director.  Statutory  Import  Programs  Staff. 

(FR  Doc.  96-27773  Filed  10-29-96;  8:45  ami 


Applications  for  Duty-FrM  Entry  of 
Scientific  bwtrumants 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  tiie  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  95-O80R.  Applicant: 
Santa  Rosa  Outpatient  Rehabilitation 
Hospital,  2829  Babcock  Road.  San 
Antonio,  TX  78229.  Instrument:  3- 
Dimensional  Motion  Analyzer  System, 
Model  VICON  370.  Manufacturer: 
Oxford  Metrics,  Ltd..  United  Kingdom. 
Intended  Use:  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  September  19, 
1995. 

Docket  Number:  96-102.  Applicant: 
Yale  University,  Magnetic  Resonance 
Center.  333  Cedar  Street.  P.  O.  Box 
208043.  New  Haven.  CT  06520. 
Instrument:  SIMS  IVS  Console. 
Manufacturer:  Surrey  Medical  Imaging 
Systems  Ltd..  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  develop  and  apply  magnetic 
resonance  methods  for  imaging  blood 
flow,  tissue  perfusion,  intra  and 
extracellular  swelling,  alterations  in 
cellular  membranes,  tissue  fuel  sources, 
metabolic  fuel  consumption,  enzymatic 
regulation  of  metabolism  by  using  an 
existing  4.7  Tesia  magnetic  resonance 
spectrometer.  Application  accepted  by 
Commissioner  of  Customs:  September 
27.  1996. 

Docket  Number:  96-103.  Applicant: 
Stevens  Institute  of  Technology,  Ca.stle 


Point  on  Hudson,  Hobolten,  NI 07030. 
Instrument:  Stopped-Flow/Scannlng 
Spectrometer,  Model  SX.18MV. 
Manufiacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  the  kinetics  of  human  alcohol 
dehydrooenase  isoenzymes  from  the 
liver  and  stomach  and  for  studies  of  the 
kinetics  of  a  human  liver  cytochrome 
P4S0  isoenzyme  that  metabolizes 
ethanol.  Application  accepted  bv 
Commissioner  of  Customs:  October  1, 
1096. 

Docket  NuMnber:  96-104.  Applicant: 
University  of  Georgia,  D  W  Brooks 
Drive,  Wamell  School  of  Forest 
Resources,  Building  «4,  Room  102, 
Athens.  GA  30602.  Instrument: 
Environmental  Process  Control 
Laboratory.  Manufacturer.  Minworth 
Systems  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  monitor  the  transport  and 
biochemical  transformation  of  carbon-, 
nitrogen-and  phosphorus-bearing 
materials  in  water  and  the  behavior  of 
the  microbiological  organisms 
responsible  for  these  biochemical 
transformations.  The  goal  of  the 
research  is  to  support  the  development 
and  evaluation  of  computer  simulation 
models  of^e  behavior  of  the  pollutants 
in  the  natural  environment  and  in 
treatment  systems,  with  a  view  to 
elaborating  better  ways  of  operating 
such  systems  and  of  forecasting  the 
consequences  of  alternative  schemes  for 
managing  and  protecting  the  natural 
environment.  In  addition,  the 
instrument  will  be  used  in  a  graduate- 
level  course  to  teach  students  how  to 
use  it.  Application  accepted  by 
Commissioner  of  Customs:  October  1, 
1996. 

Docket  Number:  96-105.  Applicant: 
Arizona  Science  Center,  147  E.  Adams 
Street,  Phoenix.  AZ  85004-2394. 
Instrument:  Interactive  Imaging  System, 
Model  Magicam.  Manufacturer:  Optech 
International  Ltd.,  New  Zealand. 
Intended  Use:  The  instrument  will  be 
used  as  an  educational  tool  in  geology 
and  biology  exhibit  halls  to  allow  the 
visitor  to  use  the  system  to  further 
explore  provided  examples  in  each  of 
the  galleries.  Application  accepted  by 
Commissioner  of  Customs:  October  2, 
1996. 

Docket  Number:  96-106.  Applicant: 
The  Johns  Hopkins  University, 
Department  of  Chemistry.  3400  Charies 
Street.  Baltimore.  MD  21218. 
Instrument:  EPR  Spectrometer,  Model 
EMX  10/2.7.  Manufacturer:  Bruker 
Instruments,  Inc.,  Germany.  Intended 
Use:  The  instrument  will  be  used  for 
electron  spin  resonance  measurements 
at  room  and  variable  temperatures 


during  investigations  that  include 
characterization  of  paramagnetic  centers 
in  biomolecuies,  oi'ganic  compounds, 
inoraanic  coordination  compounds  and 
solidstate materials,  identification  of 
photo-  and  redox-active  sites  and 
elucidation  of  reaction  mechanisms.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  chemistry 
laboratory  courses.  Application 
accepted  by  Commissioner  of  Customs: 
October  2, 1996. 

Docket  Number:  96-108.  Applicant: 
Centers  for  Disease  Control  k 
Prevention,  Mailstop  G-^6, 1600  Clifton 
Road.  N.  E.,  Atlanta.  GA  30333. 
Instrument:  Mass  Spectrometer,  Model 
Reflex  n.  Manufacturer.  Bruker 
Analytical,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  assess  the 
molecular  weight  of  the  intact 
biopolymers  and  of  synthetic 
intermediates  employed  in  the 
syntheses  and  fragments  generated  from 
the  biopolymers.  Together,  this 
information  provides  important 
evidence  for  the  correct  structure  of  the 
synthetic  biotechnology  products. 

Application  accepted  by 
Commissioner  of  Customs:  October  7, 
1996. 

Frank  W.  Creel. 

Director,  Statutory  Import  Pro-ams  Staff 
(PR  Doc.  96-27771  Filed  10-29-96:  8:45  ami 
WUJNQ  COM  »i«-oe-p 


The  Unlwrsity  of  Texas,  et  al.  Notice 
of  Consolidated  Decision  on 
Applications  for  Outy*Fres  Entry  of 
Scientific  instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  96-083.  Applicant: 
The  University  of  Texas  at  Austin, 
Austin,  TX  78712.  Instrument:  Gas 
Composition  Analyzer,  Model  Epison 
III.  Manufacturer:  Thomas  Swan  &  Co., 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  61  FR  46782,  September  5, 
1996.  Reasons:  The  foreign  instrument 
provides  non-invasive  control  of  gas 
mixture  ratios  in  a  chemical  vapor 
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deposition  system  using  an  ultrasonic 
technique  requiring  no  physical  contact 
with  the  gas  stream.  Advice  received 
from:  The  Center  for  Interfadal 
Engineering.  National  Science 
Foundation,  October  4, 1996. 

Docket  Number  96-086.  Applicant: 
The  University  of  Tennessee,  Knoxville, 
TN  37996-1410.  Instrument:  IR  Mass 
Spectrometer.  Model  DELTAi*". 
Manufecttuer:  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  61  FR 
46782,  September  5, 1996.  Reasons:  The 
foreign  instrument  provides:  (1)  a  dual 
viscous  flow  inlet  system  configured  for 
light  isotope  analysis  of  H/D.  >3C/>%, 
««0/»«0,  'sN/'-W  and  otiier  species.  (2) 
integrated  peripheral  devices  enabling 
automated  operation  and  (3)  absolute 
sensitivity  in  molecules  of  002/ion  = 
^1500.  Advice  received  from:  National 
Institutes  of  Health.  September  10, 1996. 

Docket  Number:  96-089.  Applicant: 
Northern  Kentucky  University, 
Highland  Heights,  KY  41099-1905. 
Instrument:  Rapid  Kinetics  Apparatus, 
Model  SFA-20.  Manufacturer  Hi-Tech 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  61  FR  46783,  September  5. 
1996.  Reasons:  The  foreign  instrument 
provides:  (1)  a  bulkhead  closure,  non- 
return valve  and  an  anaerobic  enclosure 
to  permit  rapid  mixing  in  anaerobic 
environments  and  (2)  remote  triggering 
interface  and  cable  to  initiate  data 
acquisition.  Advice  received  frxtm: 
National  Institutes  of  Health,  September 
10, 1996. 

Docket  Number:  96-090.  Applicant: 
National  Renewable  Energy  Laboratory, 
Golden,  CO  80401-3393.  Instrument: 
TOF  Secondary  Ion  Mass  Spectrometer. 
Manufacturer:  lON-TOF  GmbH, 
Germany.  Intended  Use:  See  notice  at  61 
FR  46783,  September  5, 1996.  Reasons: 
The  foreign  instrument  provides  a 
horizontal  sample  holder  at  ground 
potential  and  depth  resolution  to  1  nm. 
Advice  received  from:  National 
Institutes  of  Health,  September  10, 1996. 

The  Center  for  Interfiadal  Engineering, 
National  Science  Foundation  and  the 
National  Institutes  of  Health  advise  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 


scientific  value  to  any  of  the  foreign 

instruments. 

Frank  W.  OmI. 

Director,  Statutory  Import  Progmms  Staff. 

IFR  Doc  96-27772  Filed  10-29-96;  8:45  am] 


Commissioner  of  Customs:  Octobw  8. 

1996. 

FrankW.OMl. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc  96-27860  Filed  10-29-96;  8:45  am] 


Applications  for  Duty^ras  Entry  of 
Scientific  Instrumsnts 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  comm«its  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.S(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C. 

Docket  Number:  96-107.  Applicant: 
University  of  Minnesota,  Department  of 
Geology  and  Geophysics,  310  Pillsbury 
Drive  SE,  Minneapolis,  MN  55455. 
Instrument:  Mass  Spectrometer,  Model 
MAT  262.  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  analyze  the 
isotopic  composition  of  natural 
materials  that  constitute  the  results  of 
natural  phenomena  that  have  occurred 
in  the  earth's  past.  It  will  be  used  to 
determine  the  isotopic  compositions  of 
O,  C,  U,  Th,  Pb,  Sr  and  Nd  and  the 
concentrations  of  U,  Th,  Pa,  Pb,  Sr,  Nd, 
Sm,  Rb  and  Ca  in  natural  rocks, 
minerals,  fossils  and  waters. 
Application  accepted  by  Commissioner 
of  Customs:  OcAober  4, 1996. 

Docket  Number:  96-109.  Applicant: 
University  of  Arkansas  for  Medical 
Sdenoes,  4301  W.  Markham,  Little 
Rock,  AR  7Z205.  Instniment:  Rapid 
Kinetics  Accessory,  Model  SFA-20. 
Manufacturer:  Hi-Tech  Ltd.,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  study  the  catalyzed 
reduction  of  a  series  of  nitroaixHnatic 
compounds  using  several  bacterial  and 
mammalian  nitroreductase^  to 
determine  the  kinetic  constants  Km  and 
kc«.  In  addition,  the  instrument  wifl  be 
used  for  educational  purposes  in  the 
courses  Introduction  to  Patient 
Monitoring  (Bio[^.  Sci.  4224)  and 
Special  Methods  in  Biophysics  (PHYO 
603).  Application  accepted  by 


COMMTTEEFORTHE 
mPLBMENTATKHI  OF  TEXnif 


rmouncainam  or  anpon  naaownt 
UmHs  for  Canain  Wool  and  Man  Made 
FItMr  TaKtMa  Products  Producad  or 
Manufacturad  In  Iha  Cndi  RapubNe 

October  25, 1996. 

AQBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

ffFECTWE  DATE:  January  1, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  informaticm  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMBITARY  SVORMATKM: 

AuAarky.  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Urxiguay  Round  Agreement 
Act. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Czech  Republic  and  exported  during 
the  period  January  1,  1997  through 
December  31, 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
purauanl  to  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  estabUsh 
the  1997  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  RegirtHr  notice  60  FR  65299, 
pubhshed  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
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The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TroyRCribb, 

Chairman.  Committee  for  the  implementation 
of  Textile  Agreements. 

CoaminM  for  tha  ImplMnsatation  of  Textik 


Sinceraly. 
Troy  H.  Grit*. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  96-27851  Filed  10-29-46: 8:45  am] 


October  25. 1896. 
Commissioner  of  Customs, 
Department  of  the  TreoMury.  Washinpon,  DC 
20229. 
Dear  Commissioner.  Pursuant  to  section 
204  of  the  AgricultursI  Act  of  1956.  as 
amended  (7  U.S.C  1854).  the  UruguAy  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC): 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  )anuary  1. 1997.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manubctiired  in  the  Cxecb  Republic  and 
exported  during  the  twelve-month  period 
beginning  on  )anuary  1. 1997  and  extending 
through  December  31 .  1997,  in  excess  of  the 
following  limits: 


Category 

Twelve-month  restraim  Hmit 

410  

433  

435  

443  

624  

1,566.038  square  meters. 
6.150  dozen. 
4,047  dozen. 
74,977  rtumbers. 
1,928,666  square  meters. 

Imports  charged  to  these  category  limits  for 
the  period  January  1. 1996  through  December 
31. 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  tlie 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  Out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  tiie  Implementation  of 
Textile  Agreements  has  determined  that 
these  actioiu  fall  within  the  foreign  afhirs 
exception  of  tlie  rulemaking  provisions  of  5 
U.S.C  553(aXl). 


Announoament  of  Import  Restraint 
Umits  for  Certain  Cotton,  Wed  and 
Man  Made  Fiber  Textile  Producia 
Produced  or  Manufacturad  in  PoiaiM] 

October  25. 1996. 

AQCNCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1997. 
FOR  FVimCIt  aiFOMMATION  CONTACT: 
Naomi' Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Autlkoriiy:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act. 

The  import  restraint  Umits  for  textile 
products,  produced  or  manufactured  in 
Poland  and  exported  during  the  period 
lanuary  1, 1997  through  December  31, 
1997  are  based  on  the  limits  notified  to 
the  Textiles  Monitoring  Body  pursuant 
to  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Qothinfi  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1997  period.  The  limit 
for  Category  443  has  been  reduced  for 
carryforward  applied  in  1996. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hannonixed  Tariff 
Schedule  of  the  United  States  (see 
Federal  Regiatar  notice  60  FR  65299. 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  deaiyaed  to  implement  all 


of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  tl)e  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Tny  H.  CruNii 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Ceoimittae  isr  ths  bnploaMntatiaa  of  Tsxtik 


October  25. 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC): 
and  in  accordance  with  the  provisions  of 
Executive  Order  1 1651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fil)er  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Poland  and 
exported  during  the  twelve-month  period 
beginning  on  )anuary  1. 1997  and  extending 
through  December  31, 1997,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  reslFainl 
limil 

Wi  „. 

XW33a 

410 

433  ...» 

434 „ 

435 

181 ,460  dozen. 
1,954.182  dozen. 
2.647,066  square  me- 
ters. 
18.694  dozen. 
10.196  dozen. 
13.342  dozen. 

443 „ 

611  ~ 

645/646 

209,178  numbers. 
5.585,472  square  rfie- 

ters. 
286.148  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1. 1996  through  December 
31. 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  tliat  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  tlie  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  constrae 
entry  into  the  United  States  for  oonsum(>tion 
to  include  entry  for  consumpKion  into  the 
Commonwealth  of  Puerto  Rico. 

The  CoDunittee  for  the  Implementation  of 
Textile  Agreements  has  detamined  that 
these  actions  tsll  within  the  foreign  athira 
exceptioo  to  the  rulomalung  provisions  of  5 
U.S.C  5S3(aKl). 
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Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  96-27852  Filed  10-29-96:  8:45  am) 
aa.uNB  CODE  asis-on-F 


Announcement  of  Import  Reetraint 
Umita  for  Certain  Wool  Textile 
Producta  Produced  or  Manufactured  In 
the  Slovaic  Republic 

October  25. 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTKM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPl^MBITARY  information: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Slovak  Republic  and  exported 
during  the  period  January  1, 1997 
throu^  December  31, 1997  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  QTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits.  The  limit  for  Category 
443  has  been  reduced  for  carryforward 
applied  to  the  1996  limit. 

A  description  of  the  textile  and 
apparel  categories  In  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 


to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  die  Implementation  of  Textile 
Agreenwnla 

October  25, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washinpon,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1 956 ,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act,  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC):    - 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  the  following 
categories,  produced  or  manufactured  in  the 
Slovak  Republic  and  exported  during  the 
twelve-month  period  beginning  on  January  1 , 
1997  and  extending  through  December  31, 
1997  in  excess  of  the  following  limits: 


Category 

limrt 

410 

433 

408,964  square  me- 
ters. 
11,423  dozen. 

435 

443 

17,253  dozen. 
88.828  numt>ers. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  diarged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  tlie  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afibirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  96-27850  Filed  10-29-96:  8:45  am] 
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CONSUMER  PfXXXfCT  SAFETY 
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Submlaalon  for  OMB  Review; 
Comment  nequeet    Safely  Standard 
for  CIgaiette  Ugtilera 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  In  the  Federal  Ragiater  of 
April  2. 1996  (61  FR  14557),  the 
Consumer  Product  Safety  Commissicm 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
annoimce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  in  the  Safety  Standard  for 
Qgarette  Lighters  (16  CFR  Part  1210). 
By  publication  of  this  notice,  the 
Commission  announces  that  it  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  reinstatement 
of  approval  of  that  collection  of 
information  without  change  through 
December  31, 1999. 

The  Safety  Standard  for  Qgarette 
Lighters  requires  disposable  and  novelty 
lighters  to  be  manufactured  with  a 
mechanism  to  resist  operation  by 
children  younger  than  five  years  of  age. 
Certification  regulations  implementing 
the  standard  require  manufacturers  and 
importers  to  submit  to  the  Commission 
a  description  of  each  model  of  lighter, 
results  of  prototype  qualification  tests 
for  compliance  with  the  standard,  and  a 
physical  specimen  of  the  lighter  before 
the  introduction  of  each  model  of  lighter 
in  commerce. 

The  Commission  uses  the  records  of 
testing  and  other  information  required 
by  the  certification  regulations  to 
determine  that  disposable  and  novelty 
lighters  have  been  tested  and  certified 
for  compliance  with  the  standard  by  the 
manufacturer  or  importer.  The 
Commission  also  uses  this  information 
to  obtain  corrective  actions  if  disposable 
or  novelty  lighters  fail  to  comply  with 
the  standard  in  a  manner  which  creates 
a  substantial  risk  of  injury  to  the  public. 

Additional  Information  About  the 
Request  for  Reinstatement  of  Approval 
of  a  Collection  of  Informatiim 

Agency  address:  Consumer  Product 
SafBty  Commission,  Washington,  DC 
20207. 

Title  of  information  coUection:  Safety 
Standard  for  Cigarette  Lighters,  16  CFR 
Part  1210. 

Type  of  request:  Reinstatement  of 
approval  without  change. 

General  description  of  respondents: 
Manufecturers  and  importers  of 
disposable  and  novelty  cigarette 
lighters. 
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Estimated  number  of  respondents:  45. 

Estimated  average  number  of  hours 
per  respondent:  174  per  year. 

Estimated  number  of  hours  for  all 
respondents:  7,875  per  year. 

Comments:  Comments  on  this  request 
for  reinstatement  of  approval  of  a 
collection  of  information  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Wassmer,  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  telephone:  (202)  395-7340. 
Copies  of  the  request  for  reinstatement 
of  approval  of  a  collection  of 
information  and  supporting 
documentation  are  available  from  Carl 
Blechschmidt,  Acting  Director,  Office  of 
Planning  and  Evaluation,  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207;  telephone:  (301) 
504-0416,  extension  2243. 

Dated:  October  25. 1996. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  96-27867  Filed  10-29-96;  8:46  ami 
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Submission  for  OMB  Review; 
Comment  Request — Requirements  for 
Baby-Bouncers,  Walker-Jumpers,  and 
Baby^Walkers 

AQBtCf.  Consumer  Product  Safety 

Commission. 

action:  Notice. 

summary:  In  the  Federal  Regiater  of 

February  15,  1996  (61  FR  5987),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  in  the  requirements  for 
baby-bouncers,  walker- jumfrars,  and 
baby-walkers  in  regulations  codified  at 
16  CFR  1500.18(a)(6)  and  1500.86(a)(4). 
By  publication  of  this  notice,  the 
Commission  announces  that  it  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  reinstatement 
of  approval  of  that  collection  of 
information  without  change  through 
December  31. 1999. 

The  regulation  codified  at  16  CFR 
1500.18(a)(6)  establishes  safety 
requirements  for  baby-bouncers,  walker- 
jumpers,  and  baby-walkers  to  reduce 
unreasonable  risks  of  injury  to  children 
associated  with  those  produrts.  Those 
risks  of  injury  include  amputations, 
crushing,  lacerations,  fractures, 
hematomas,  bruises  and  other  injuries  to 
children's  fingers,  toes,  and  other  parts 


of  their  bodies.  The  regulation  codified 
at  16  CFR  1500.86(a)(4)  requires 
manufacturers  and  importers  of  baby- 
bouncers,  walker-jumpers,  and  baby- 
walkers  to  maintain  records  for  three 
years  containing  information  about 
testing,  inspections,  sales  and 
distribution  of  these  products. 

The  records  of  testing  and  other 
information  required  by  the  r^ulations 
allow  the  Commission  to  determine  if 
baby-bouncers,  walker-jumpers,  and 
baby-walkers  comjsly  with  the 
requirements  of  the  regulation  codified 
at  16  CFR  1500.18(a)(6).  If  the 
Commission  determines  that  products 
fail  to  comply  with  the  regulations,  the 
records  required  by  16  CFR 
1500.86(a)(4)  enable  the  firm  and  the 
Conunission  to:  (i)  identify  specific 
models  of  products  whidi  fail  to  comply 
with  applicable  requirements;  and  (ii) 
notify  distributors  and  retailers  in  the 
event  those  products  are  subject  to 
recall. 

Additional  Information  About  the 
Request  for  Reinstatemoit  of  Approval 
of  a  Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207. 

Title  of  information  collection: 
Requirements  for  Baby-Bouncers, 
Walker-Jumpers,  and  Baby-Walkers.  16 
CFR  1500.18(a)(6)  and  1500.86(a)(4). 

Type  of  request:  Reinstatement  of 
approval  without  change. 

General  description  of  respondents: 
Manufacturers  and  importers  of  baby- 
bouncers,  walker-jumpers,  and  baby- 
walkers. 

Estimated  number  of  respondents:  25. 

Estimated  average  number  of  hours 
per  respondent:  2  per  year. 

Estimated  number  of  hours  for  all 
respondents:  50  per  year. 

Comments:  Comments  on  this  request 
for  reinstatement  of  approval  of  a 
collection  of  information  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Wassmer.  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503;  telephone:  (202)  395-7340. 
Copies  of  the  request  for  reinstatement 
of  approval  of  a  collection  of 
information  and  supporting 
documentation  are  available  from  Carl 
Blechschmidt,  Acting  Director,  Office  of 
Planning  and  Evaluation,  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207;  telephone:  (301) 
504-O4i6,  extension  2243. 


Dated:  October  25, 1996. 
Sari]re  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  9fr-27868  Filed  10-29-96;  8:45  am) 
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Submission  for  OMB  Rsvisw; 
Commsnt  nsqussi    nammaNllty 
StamlBnIs  for  CMMran's  ttlsepwsar 

AQBICY:  Consumer  Product  Safety 
Commission. 

action:  Notice. 

summary:  In  the  Federal  Register  of 
January  19, 1996  (61  FR  1363),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
reinstatement  of  approval  of  collections 
of  information  in  Uie  flammability 
standards  for  children's  sleepwear  and 
implementing  regulations.  No 
comments  were  received  in  response  to 
that  notice.  By  publication  of  this 
notice,  the  Conunission  announces  that 
it  has  submitted  to  the  Ofiice  of 
Management  and  Budget  a  request  for 
reinstatement  of  approval  of  those 
collections  of  information  without 
change  through  December  31, 1999. 
The  standard8.and  regulations  are 
codified  as  the  Flammability  Standard 
for  Children's  Sleepwear:  Sizes  0 
Through  6X.  16  CFR  Part  1615;  and  the 
Flammability  Standard  for  Children's 
Sleepwear:  Sizes  7  Through  14.  16  CFR 
Part  1616.  The  flammability  standards 
and  implementing  regulations  prescribe 
requirements  for  testing  and 
recordkeeping  by  manufacturers  and 
importers  of  children's  sleepwear 
subject  to  the  standards.  The 
information  in  the  records  required  by 
the  regulations  allows  the  Commission 
to  determine  if  items  of  children's 
sleepwear  comply  with  the  applicable 
standard.  This  information  also  enables 
the  Commission  to  obtain  corrective 
actions  if  items  of  children's  sleepwear 
fail  to  comply  with  the  applicable 
standard  in  a  manner  which  creates  a 
substantial  risk  of  injury. 

Additional  InformatiiHi  About  the 
Request  for  Reinstatement  of  Approval 
of  Collections  of  Infbrmetion 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection: 
Standard  for  the  Flammability  of 
Children's  Sleepwear:  Sizes  0  Through 
6X,  16  CFR  Part  1615;  Standard  for  the 
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Flammability  of  Children's  Sleepwear: 
Sizes  7  Through  14, 16  CFR  Part  1616. 

Type  of  request:  Reinstatement  of 
approval  without  change. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
children's  sleepwear  in  sizes  0  through 
14. 

Estimated  number  of  respondents:  63. 

Estimated  average  number  of  hours 
per  respondent:  1,650  per  year. 

Estimated  number  of  hours  for  all 
respondents:  103,950  per  year. 

Comments:  Comments  on  this  request 
for  reinstatement  of  approval  of 
collections  of  infoi'mation  should  be 
sent  within  30  days  of  publication  of 
this  notice  to  Victoria  Wassmer,  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affeirs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  telephone:  (202)  395-7340. 
Copies  of  the  request  for  reinstatement 
of  approval  of  collections  of  information 
and  supporting  documentation  are 
available  from  Carl  Blechschmidt, 
Acting  Director,  Office  of  Planning  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington.  DC  20207; 
telephcme:  (301)  504-0416,  extension 
2243. 

Dated:  October  25, 1996. 
Sadye  E.DHBI. 

Secretary,  Contuwer  Product  Safety 

Commission. 

{PR  Doc  96-27M9  Piled  10-29-96;  8:45  am] 
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Submission  for  OMB  Rsvisw! 
Commsnt  RsqHssl— ~Rsc|uivsments  for 
Electrically  Opsrslsd  Toys  and 
CMIdrsn's  Artloiss 

AGENCY:  Consumer  Product  Safety 

Conunission. 

ACTION:  Notice. 

summary:  In  the  Federal  Register  of 
December  4, 1995  (60  FR  62077),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  in  the  Requirements  for 
Electrically  Operated  Toys  or  Other 
Electrically  (^Mrated  Articles  Intended 
for  Use  by  Children  (16  CFR  Part  1505). 
By  publication  of  this  notice,  the 
Commission  aimoimces  that  it  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  reinstatement 
of  approval  of  that  collection  of 
information  without  change  through 
December  31,  1999. 

The  regulatitms  in  Part  1505  establish 
performance  and  labeling  requirements 


for  electrically  operated  toys  and 
children's  articles  to  reduce 
unreasonable  risks  of  injury  to  children 
from  electric  shock,  electrical  bums, 
and  thermal  biuns  associated  with  those 
products.  Section  1505.4(a)(3)  of  the 
regulations  requires  manufacturers  and 
importers  of  electric&lly  operated  toys 
and  children's  articles  to  maintain 
records  for  three  years  containing 
information  about:  (i)  material  and 
production  specifications;  (2)  the 
quality  assurance  program  used;  (3) 
results  of  all  tests  and  inspections 
conducted;  and  (4)  sales  and 
distribution  of  electrically  operated  toys 
and  children's  articles. 

The  records  of  testing  and  other 
information  required  by  the  regulations 
allow  the  Commission  to  determine  if 
electrically  operated  toys  and  children's 
articles  comply  with  the  requirements  of 
the  regulations  in  Part  1505.  If  the 
Commission  determines  that  products 
fail  to  comply  with  the  regulations,  this 
information  also  enaUes  the 
Conunission  and  the  firm  to:  (i)  identify 
specific  lots  or  production  lines  of 
products  which  fail  to  comply  with 
applicable  requirements:  and  (ii)  notify 
distributors  and  retailers  in  the  event 
those  products  are  subject  to  recall. 

Additiowd  l^mtwaMmm  AbMit  the 
Request  fiw  Relnalnlesiaiil  of  Approval 
of  a  CoUedkm  ofiidemiMioB 

Agency  address:  Qmsumer  Product 
Safety  QHnmission,  Washington,  DC 
20207. 

Title  of  information  collection: 
ReqiiiremKits  for  Electrically  Operated 
Toys  or  Other  Electrically  Operated 
Articles  Intended  for  Use  by  Children, 
16  CFR  Part  1505. 

Type  of  request:  Reinstatement  of 
approval  without  change. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
electrically  operated  toys  and  children's 
articles. 

Estimated  number  of  respondents:  40. 

Estimated  avemge  number  of  hours 
per  respondent:  200  per  year. 

Estimated  JNinfrer  ef  noun  for  all 
respondents:  8,000  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Wassmer,  Desk 
Officer,  Offk»  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  telephone:  (202)  395-7340. 
Copies  of  the  reediest  for  reinstatement 
of  information  collection  requirements 
and  supporting  documentation  are 
available  from  Cwl  Blechschmidt, 
Acting  Director,  Office  of  Planning  and 


Evaluation.  Consumer  Product  Safety 
Commission.  Washington,  DC  20207; 
telephone:  (301)  504-0416,  extension 
2243. 

Dated:  October  25,  1996. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

|FR  Doc.  96-27873  Filed  10-29-96;  8:45  am] 
BNJJNG  OOOt  t36«-01-.P 


Subnrlsslon  for  OiMB  Review; 
Comment  Request    Safety  Standard 
for  Walk-Behind  Power  Lawn  Mowers 

AQBICY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  Uie  Federal  Register  of 
January  31, 1996  (61  FR  3373),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.Q  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
extension  of  af^roval  of  the  collection 
of  information  in  the  Safety  Standard  for 
Walk-Behind  Power  Lawn  Mowers  (16 
CFR  Part  1205).  By  publication  of  this 
notice,  the  Cmnmission  announces  that 
it  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
reinstatement  of  approval  of  that 
collection  of  infcnmation  without 
change  through  December  31, 1999. 

The  Safety  Standard  for  Walk-Behind 
Power  Lawn  Mowers  estabhshes 
performance  and  labeUng  requirements 
for  mowers  to  reduce  unreasonable  risks 
of  injury  resulting  from  accidental 
contact  with  the  moving  blades  of 
mowers.  Certification  regulations 
implementing  the  standard  require 
manufacturers,  imp(Hters  and  private 
labelers  of  mowers  subject  to  the 
standard  to  test  mo%vers  for  compliance 
with  the  standard,  and  to  maintain 
records  of  that  testing. 

The  records  of  testing  and  other 
information  required  by  the  certification 
regulations  allow  the  Commission  to 
determine  that  walk-behind  power 
mowers  subject  to  the  standard  comply 
with  its  requirements.  This  information 
also  enables  the  Commission  to  obtain 
corrective  actions  if  mowers  ful  to 
comply  with  the  standard  in  a  manner 
which  creates  a  substantial  risk  of  injury 
to  the  public. 

Additional  Information  About  the 
Request  for  Reinstatement  Of  Approval 
of  a  Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 
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Title  of  information  collection:  Safety 
Standard  for  Walk-Behind  Power  Lawn 
Mowers.  16  CFR  Part  1205. 

Type  of  request:  Reinstatement  of 
approval  without  change. 

General  description  of  respondents: 
Manufacturers,  importers,  and  private 
labelers  of  walk-behind  power  lawn 
mowers. 

Estimated  number  of  respondents:  75. 

Estimated  avemge  number  of  hours 
per  respondent:  390  per  year. 

Estimated  number  of  hours  for  all 
respondents:  29,250  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Wassmer.  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs.  OfRce  of 
Management  and  Budget.  Washington, 
DC  20503;  telephone:  (202)  395-7340. 
Copies  of  the  request  for  reinstatement 
of  information  collection  requirements 
and  supporting  documentation  are 
available  from  Carl  Blechschmidt. 
Acting  Director.  Office  of  Planning  and 
Evaluation.  Consumer  Product  Safety 
Commission.  Washington.  DC  20207; 
telephone:  (301)  504-0416,  extension 
2243. 

Dated:  October  25.  1996. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 
IFR  Doc.  96-27874  Filed  10-2^-96;  8:45  ami 

MLUMQ  OOOC  OH-OI-P 


DEPARTMENT  OF  DEFENSE 

Departmant  of  tha  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Disposal;  and  Reuae  of  Marine 
Corps  Air  Station  El  Toro.  Santa  Ana, 
California 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  as 
implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508).  the  U.S.  Marine 
Corps  intends  to  prepare  an 
Environmental  Irnpact  Statement  (EIS) 
to  evaluate  the  environmental  effects  of 
the  disposal  and  reuse  of  Marine  Corps 
Air  Station  (MCAS)  El  Toro.  Located  in 
Orange  County,  MCAS  El  Toro  is  north 
and  east  of  the  City  of  Irvine  and  west 
of  the  Gty  of  Lake  Forest. 

As  a  result  of  the  1993  Defense  Base 
Realignment  and  Closure  (BRAC) 
process,  MCAS  El  Toro  was  slated  for 
closure  by  1999.  Orange  County  was 
designated  as  the  federally  recognized 
Local  Redevelopment  Authority  for  the 


development  of  the  Community  Reuse 
Plan  at  MCAS  El  Toro.  Accordingly, 
Orange  County  is  preparing  the 
Community  Reuse  Plan  simultaneously 
with  an  Environmental  Impact  Report 
required  under  the  California 
Environmental  Quality  Act.  An  EIS, 
which  is  required  for  the  disposal  and 
reuse  of  MCAS  El  Toro,  is  being 
prepared  by  the  Marine  Corps  in 
accordance  with  NEPA.  The  Community 
Reuse  Plan  will  be  the  basis  for  the 
proposed  action  and  the  alternatives 
analyzed  in  the  EIS.  The  Federal 
Aviation  Administration  is  a 
cooperating  agency  for  this  EIS. 

Environmental  issues  to  be  addressed 
in  the  EIS  include;  geological  resources, 
biological  resources,  water  resources, 
noise,  air  quality,  land  use 
compatibility,  cuhural  resources, 
socioeconomics,  envirorunental  justice, 
public  health  and  safety,  transportationV 
circulation,  aesthetics,  utilities, 
hazardous  materials,  and  solid  waste. 

The  Marine  Corps  will  initiate  a 
scoping  process  for  the  purpose  of 
determining  the  extent  of  issues  to  be 
addressed  and  identifying  the 
significant  issues  related  to  this  action. 
The  Marine  Corps  will  hold  two  public 
scoping  meetings.  The  first  will  be  on 
November  13. 1996.  beginning  at  5:30 
pm.  at  Mission  Viejo  High  School. 
25025  Chrisanta  Drive.  Mission  Viejo. 
California;  and  the  second  will  be  on 
November  14,  1996,  beginning  at  7:00 
pm  at  Irvine  Gty  Hall.  1  Civic  Center 
Plaza,  Irvine.  California.  These  meetings 
will  be  advertised  in  area  newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment.  Marine 
Corps  representatives  will  be  available 
at  these  meetings  to  receive  comments 
from  the  public  regarding  issues  of 
concern  to  the  public.  It  is  important 
that  federal,  state,  and  local  agencies 
and  interested  individuals  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during  the  preparation  of  the  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  their  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  on  scoping  issues  in 
addition  to.  or  in  lieu  of,  oral  comments 
at  the  public  meeting.  To  be  most 
helpful,  scoping  comments  should 
clearly  describe  specific  issues  or  topics 
which  the  commentor  believes  the  EIS 
should  address.  Written  statements  and 
or  questions  regarding  the  scoping 
process  should  be  mailed  to: 
Commanding  Officer.  Southwest 
Division,  Naval  Facilities  Engineering 
Command.  1220  Pacific  Highway,  San 
Diego.  CA  92132-5190  (Attn:  Mr.  Dan 


Muslin,  Code  232).  AH  comments  must 
be  received  no  later  than  December  6, 
1996. 

Date:  October  24. 1996. 
Lawreaoe  L.  Lama, 


Colonel,  U.S.  Marine  Corps,  Head,  Land  Use 
and  Military  Constrvction  Branch,  Facilities 
and  Services  Division.  Installations  and 
Logistics  Department,  By  direction  of  the 
Commandant  of  the  Marine  Corps. 
(FR  Doc.  96-27790  Filed  10-29-96;  8:45  am) 
HLUNQ  COM  atie-ff-^ 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  30, 1996. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick ).  Sherrill, 
Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624.  Regional  Office  Building  3. 
Washington,  DC  20202^1651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPI.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
p>articipation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
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Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  24, 1996. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Data  Sheet  for  Cancellation  of 
Perkins  or  National  Direct  Student 
Loans  Due  to  Teaching  in  Low  Income 
Area. 

Frequency:  Aiuiually. 

Affected  Public:  State  Educational 
Agencies  and  the  Federal  Government. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  57. 
Burden  Hours:  130. 

Abstract:  Under  the  Federal  Perkins 
and  National  Direct  Student  Loan 
Programs,  a  borrower  may  have  a 
portion  of  his/her  loan  cancelled  if  they 
teach  at  a  school  which  appears  on  this 
ED  list  that  shows  schools  which  have 
a  high  concentration  of  students  from 
low-income  families. 
[FR  Doc.  96-27779  Filed  10-29-96;  8:45  am] 

BILLMOCOOC  4000-01-P 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 


requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  29. 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Wendy  Taylor.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  ^at  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Simimary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Rep>orting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  October  24, 1996. 
Ghiria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Educational  Rasearch  and 
Improveniant 

Type  of  Review:  Revision. 

Title:  Measuring  Classroom 
Instructional  Processes  in  Secondary 
Mathematics. 

Frequency:  One  time  only. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden 

Responses:  400. 
Burden  Hours:  810. 

Abstract:  This  study  vtrill  develop  and 
recommend  methods  for  collecting  data 
describing  classroom  instructional 
processes  in  8-1 2th  grade  mathemabcs 
classrooms;  (2)  explore  the  combined 
use  of  questionnaires  and  related 
teacher  log  forms  to  portray  classroom 
instructional  processes;  and  (3) 
determine  the  feasibility  of 
incorporating  such  methods  into  NCES 
surveys  or  other  data  collection  efforts. 
The  study  will  collect  survey  data  from 
400  randomly  sampled  secondary 
mathematics  teachers;  a  subset  of  760 
members  of  this  group  will  keep  logs  on 
instruction  during  one  semester. 
Statistical  analyses  will  be  conducted 
on  the  results  to  determine  which 
survey  and  log  items  provide  the  most 
efficient  and  comprehensive  data  set  for 
the  purpose  of  portraying  instruction  in 
a  wide  range  of  settings. 
[FR  Doc.  96-27778  Filed  10-29-96;  8:45  am] 

BILUNO  COOE  400»-01-P 


DEPARTMENT  OF  ENERGY 

In  Support  of  Design,  Construction, 
and  Operation  of  a  Pioneer  Plant(s) 
Based  on  Direct  and/or  lr>dlrect 
Conversion  Technologies;  Financial 
Assistance  Award 

AGENCY:  U.S.  Department  of  Energy 

(DOE),  Pittsburgh  Energy  Technology 

Center  (PETC). 

ACTION:  Request  for  expression  of 

interest. 

SUMMARY:  The  PETC  announces  that,  in 
support  of  its'  Office  of  Project 
Management,  Fuel  Systems  Division,  it 
is  soliciting  expressions  of  interest  in 
the  above-titled  technology.  Responses 
should  be  limited  to  5-10  pages,  and 
should  address  technical  and  business 
areas  of  interest,  desired  role  in  the 
research  activity  (i.e.,  stakeholder, 
sponsor,  user,  or  developer),  experience 
of  the  entity  and  its  persoimel,  and  a 
description  of  the  applicable  technology 
that  can  result  in  a  pioneer  plant. 
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FOR  FURTM6H  l»IF0«(UT10H  COMTACT:  U.S. 
Department  of  Energy.  Pittsburgh 
Energy  Te<iinology  Center.  P.O.  Box 
10940,  MS  921-143,  Pittsburgh.  PA 
15236.  Attn.:  James  W.  Huemmerich. 
Telephone:  (412)  892-6597.  FAX:  (412) 
892-6216,  E-mail: 
huemmric®petc.doe.gov. 

A  complete  description  of  the 
technology  will  be  posted  on  the 
internet  at  PETC's  Home  Page  (http:// 
www.petc.doe.gov).  This  is  NOT  a 
formal  solicitation,  is  NOT  a  request  for 
proposals,  and  is  NOT  to  be  construed 
as  a  commitment  by  the  Government. 

SUPPLEMBfTARY  INFOfWATION: 

ObjecUve.  Pursuant  to  10  CFR  600.8 
(a)  (2).  the  Department  of  Energy  seeks 
expressions  of  interest  only.  Issuance  of 
a  formal  solicitation,  and  eventual 
award  of  contractual  in8trument(s).  is 
NOT  likely  to  occur. 

Eligibility.  Interested  entities  may 
include  state  and  municipal  agencies, 
technology  and  process  developers,  coal 
producers,  equipment  suppliers,  the  oil 
industry,  the  transportation  sector, 
power  producers,  and  chemical 
manufacturers. 

Issued  in  Pittsburgh.  PA  on  Octotwr  16. 
1996 
Dak  A.  Siciliano, 

Contracting  Officer.  Acquisition  and 

Assistance  Division 

|FR  Doc.  96-27802  Filed  10-29-96:  8:45  ami 

BNJJMOOOM  MCO-OI-^ 


Environmental  Managentent  Site- 
Specific  Advisory  Board,  Femaid 

AQENCY:  Department  of  Energy. 
action:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Sito-Specinc  Advisory 
Board  (EM  SSAB).  Femaid. 
DATES:  Saturday.  November  9.  1996  8:30 
a.m.  -  12:15  p.m.  (public  comment 
session:  11:45  p.m.  -  12:00  p.m.). 
ADDRESSES:  The  Alpha  Building  10967 
Hamilton  Cleves  Highway.  Harrison. 
Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
S.  Applegate.  C'hair  of  the  Femaid 
Citizens  Task  Fon;B,  P.O.  Box  544,  Ross. 
Ohio  45061,  or  call  the  Femaid  Citizens 
Task  Force  ofHce  (513)  648-6478. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  r«;ommondntions 
to  DOE  ami  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 


disposition  and  cleanup  priorities  at  the 
Femaid  site. 

Tentative  Agenda 

8:30  a.m.— Call  to  Order 

8:30-8:45 — Chair's  Remarks  and  New 

Business 
8:45-9:30— Committee  Chairs'  Reports 

and  Silos  Update 
9:30-10:30— DOE  Ten- Year  Plan 
10:30-10:45— Break 
10:45-11:45 — Transportation  Issues 
11:45-12:00— OpportuJiity  fOT  Public 

Input 
12:00-12:15— Wrap-Up 
12:15  p.m.— Adjourn 

A  final  agenda  will  be  available  at  the 
meeting,  Saturday.  November  9, 1996. 

Public  Particioation:  The  meeting  Is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  cheir  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  above. 
Reaueats  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official.  Gary  Stegner,  Public  Affairs 
Officer.  Ohio  Field  Office.  U.S. 
Department  of  Energy,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington.  EXZ  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  John  S.  Applegate.  Chair,  the 
Femaid  Citizens  Task  Force.  P.O.  Box 
544,  Ross.  Ohio  45061  or  by  calling  the 
Task  Force  message  line  at  (513)  648- 
6478. 

issued  at  Washington.  DC  on  October  25. 
1996. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
IFR  Doc.  96-27797  Filed  10-29-96;  8:45  ami 


Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford  Site; 
Meeting 

AQBICY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Hanford  Site. 

DATES:  Thursday,  November  7, 1996: 
8:30  a.m.-4:00  p.m. 

AOORESSES:  The  Tower  Inn,  1515  George 
Washington  Way,  Richland, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Yerxa,  Public  Participation  Coordinator, 
Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA,  99352. 
SUPPtJMrWTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

November  Meeting  Topics:  The 
Hanford  Advisory  Board  will  receive 
information  on  and  discuss  issues 
related  to:  the  Hanford  Remedial  Action 
Environmental  Impact  Statement/ 
Comprehensive  Land  Use  Plan, 
Institutional  Controls,  Tri-Party 
Agreement  Negotiations  on  Reactors  on 
the  River,  and  the  FY  1997  Budget 
Allocations,  Charter  Ammendment 
Proposal  Regarding  Hanford  Advisory 
Board  Membership,  Project  Hanford 
Management  Contract,  Historical 
Preservation  Activities,  Briefing  on 
Columbia  River  Impact  Assessment,  and 
Emerging  Issues  for  Tri-Party  Agreement 
Agencies  at  Hanford.  The  Board  will 
also  receive  updates  from  various 
Subcommittees,  including  updates  on: 
the  Columbia  River  Spent  Nuclear  Fuel 
Project,  National  Equity  Dialogue,  and 
the  Programmatic  Environmental  Impact 
Statement  on  Fissile  Materials/ 
Plutonium  Roundtable,  Ten- Year  Plan, 
and  Vadose  Zone  Monitoring  Under 
Tanks. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
■  contact  Jon  Yerxa's  office  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
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comment  will  be  provided  a  maximum 
of  S  minutes  to  present  their  comments. 
Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Pubhc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Jon  * 
Yerxa,  Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA  99352,  or  by  calling  him 
at  (509)-376-9628. 

Issued  at  Washington,  DC,  on  October  25, 
1996. 

GailOphaa, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
[FR  Doc.  96-27798  Filed  10-29-96;  8:45  am] 

BHJJNaOOOE  MaO-01-P 


Offica  of  Fossil  Energy,  National  Coal 
Council;  Notice  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  AdvistHy  Committee  Act  (Pub. 
L.  92-463,  92-463,  86  Stat.  770).  notice 
is  hereby  given  of  the  following 
meeting: 

Name:  National  Coal  Council. 

Date  and  Time:  Thursday,  November  14, 
1996.9:00  am. 

Place:  Ritz-Carlton  Washington.  2100 
Massachusetts  Avenue,  NW.,  Washington, 
DC. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy.  Office  of  Fossil  Energy 
(FE-5),  Washington.  DC  20585.  Telephone: 
202/586-3867. 

Purpose  of  the  Council:  To  provide  advice, 
information,  and  recommendations  to  the 
Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Tentative  Agenda: 

— Call  to  order  and  opening  remarlcs  by 
Clifford  Miercort,  Chairman  of  the  National 
Coal  Council. 

— Approve  agenda. 

— Remarks  by  the  Honorable  Hazel  R. 
O'Leary,  Secretary  of  Energy  (invited). 

— Remarks  by  Kurt  Yeager.  President 
Electric  Power  Research  Institute  (invited). 

— Report  of  the  Coal  Policy  Committee. 

— Membership  to  consider  draft  report 
entitled  "Consumption  Issues  Affecting  the 
Role  of  Coal  in  Energy  and  the 
Environment." 

— Administrative  matters. 

— Discussion  of  any  other  business 
propierly  brought  befbre  the  Council. 

—Public  comment — 10-minute  rule. 

— Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the  Council 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will  fecilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  Hie  a  written  statement 
with  the  Council  will  be  permitted  to  do  so. 


eitlier  before  or  after  the  meeting.  Memlwrs 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  sliould 
contact  Ma^e  D.  Biggerstaff  at  the  address 
or  telephone  numberlisted  almve.  Requests 
must  l>e  received  at  least  five  dajrs  prior  to 
the  meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on  the 
agenda. 

Transcript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room.  Room 
iB-igO,  F(»Testal  Building,  1000 
Independence  Avenue,  SW.,  Washington, 
DC,  between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington,  DC,  on  October  25, 
1996. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  96-27795  Filed  10-29-96;  8:45  am] 
BILUNQ  COM  M60-01-P 


Office  of  Fossil  Energy,  Coal  Policy 
Committee,  National  Coal  Council; 
Notice  of  Open  Maating 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Coal  Policy  Committee  of  the 
National  Coal  Council. 

Date  and  Time:  Wednesday,  November  13, 
1996  at  1:30  p.m. 

Place:  Ritz-Carlton  Washington,  2100 
Massachusetts  Avenue,  N.W.,  Washington, 
DC. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-5),  Washington,  D.C.  20585,  Telephone: 
202/586-3867. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  reconunendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Purpose  of  the  meeting:  To  report  on  the 
status  of  the  consumption  issues  study  and 
to  receive  comments  and  recommendations. 

Tentative  Agenda: 

— Opening  remarks  by  Steven  Leer, 
Chairman  of  the  Coal  Policy  Conunittee. 

— Approve  agenda. 

— Remarks  by  Department  of  Energy 
representative  (The  Honorable  Patricia  Fry 
Godley,  Assistant  Secretary  for  Fossil  Energy 
(invited). 

— Discussion  and  Consideration  of  the 
draft  report  entitled  "Consumption  Issues 
Affecting  the  Role  of  Coal  in  Energy  and  the 
Environment." 

— Discussion  of  any  other  business  to  be 
properly  brought  before  the  Committee. 

— Public  comment — 10-minute  rule. 

— Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  foshion  that  will  facilitate  the 
orderly  conduct  of  business.  Any  member  of 
the  public  who  wishes  to  fde  a  written 
statement  with  the  Committee  will  be 


permitted  to  do  so,  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  slumld  contact  Ms.  Margie  D. 
Biggerstaff  at  tlie  address  cv  telephone 
nimiber  listed  above.  Requests  must  be 
received  at  least  five  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 


Transcript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  Room 
lE-190.  Forrestal  Building,  1000 
Independence  Avenue,  S.W.,  Washington, 
D.C,  between  9M)  AM  and  4 KW  PM.  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  D.C,  on  October  25. 
1996. 

Gail  Cephas, 

Acting  Deputy  Advismy  Committee 
Management  Officer. 

[FR  Doc.  96-27796  Filed  10-29-96;  8:45  am] 
■ajJNQ  COOEMa»-01-P 


Certification  of  the  Radiologicai 
Condition  of  the  Allqulppa  Forge  Site 
in  AHquippa,  Pennsylvania,  IMS 

AQENCY:  Office  of  Environmental 
Management,  Department  of  Energy. 
ACTION:  Notice  of  Certification. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  completed  remedial  action  to 
decontaminate  the  Aliquippa  Forge  site 
(hereinafter  "site")  in  Aliquippa, 
Pennsylvania.  This  site  was  found  to 
contain  quantities  of  radioactive 
material  from  Atomic  Energy 
Commission  activities  conducted  at  the 
former  Aliquippa  Forge  facility,  which 
records  indicate  operated  from  1948  to 
1950.  Radiological  surveys  show  that 
the  site  meets  applicable  requirements 
for  use  without  radiological  restrictions, 
and  the  docket  related  to  cleanup 
activities  is  now  available. 

ADDRESSES: 

Public  Reading  Room,  Room  lE-190. 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W..  Washington,  D.C.  20585. 
B.  F.  Jones  Memorial  Library,  663 
Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 
Public  Document  Room,  Oak  Ridge 
Operations  Office,  U.S.  Department  of 
Energy,  200  Administration  Road, 
Oak  Ridge,  Tennessee  37831. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Lehr,  Acting  Director,  Office  of 
Eastern  Area  Programs,  Office  of 
Environmental  Restoration  {EM-42), 
U.S.  Department  of  Energy, 
Germantown.  Maryland  20874,  (301) 
903-2328  Fax:  (301)  903-2385. 
SUPPLBMENTARY  INFORMATION: 

The  Department  of  Energy  (DOE), 
Office  of  Environmental  Management, 
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Office  of  Eastern  Area  Programs, 
Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP)  Team,  has 
conducted  remedial  action  at  the 
Aliquippa  Forge  site  in  Aliquippa, 
Pennsylvania,  as  part  of  FUSRAP.  The 
objective  of  the  program  is  to  identify 
and  remediate  or  otherwise  control  sites 
where  residual  radioaciive 
contamination  remains  from  activities 
carried  out  under  contract  to  the 
Manhattan  Engineer  District/ Atomic 
Energy  Commission  (MED/AEC)  during 
the  early  years  of  the  nation's  atomic 
energy  program  or  from  commercial 
operations  causing  conditions  that 
Congress  has  authorized  DOE  to 
remedy.  In  August  1983.  the  Aliquippa 
Foige  site  was  designated  for  cleanup 
under  FUSRAP. 

The  Aliquippa  Forge  facility  was 
originally  owned  by  the  Universal 
Cyclops  Specialty  Steel  ENvision  of  the 
Cyclops  Corporation  and  is  currently 
owned  by  the  Beaver  County 
Corporation  for  Economic  Cievelopment. 
From  July  1948  to  late  1949.  the  Vulcan 
Crucible  Steel  Company  operated  a 
uranium-rolling  process  for  AEC  in 
Building  3  of  the  facility.  Uranium 
billets  were  sent  to  the  Vulcan  facility 
where  they  were  formed  into  rods; 
finished  rods  were  boxed  and  shipped 
to  other  AEC  facilities.  The  site  was 
decontaminated  to  then-applicable 
guidelines  in  1950  following  completion 
of  AEC  operations. 

In  1978,  a  radiological  survey 
performed  in  and  around  Building  3 
identified  radioactive  contamination 
exceeding  current  DOE  guidelines  for 
release  of  the  property  for  use  without 
radiological  restrictions.  DOE  conducted 
an  interim  remedial  action  at  the 
Aliquippa  Forge  site  in  1988  to  allow 
restricted  u.se  of  the  facility.  Final 
remedial  action  was  conducted  at  the 
site  from  |une  1993  to  September  1994. 

Post-remedial  action  surveys  have 
demonstrated,  and  DOE  has  certified, 
that  the  site  is  in  compliance  with  DOE 
radiological  decontamination  criteria 
and  standards.  The  standards  are 
established  to  prote<:t  members  of  the 
general  public  and  occupants  of  the 
property  and  to  ensure  that  reasonably 
foreseeable  future  use  of  the  site  will 
result  in  no  radiologiciil  exposure  above 
current  radiological  guidelines. 
Accordingly,  this  site  is  released  from 
the  FUSRAP  program. 

Th«  cortiTuuition  diK:kel  will  be 
availabU)  for  review  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
(ex<:ept  Federal  holidays)  in  the  IXIE 
Public  Reading  Room  loi:atud  in  Room 
1F;-190  of  th«  Formstal  Building.  1000 
Independence  Avenue,  S.W.. 
Washington,  DC.  20585.  Copies  of  the 


certification  docket  will  also  be 
available  in  the  DOE  Public  Document 
Room.  U.S.  Department  of  Energy,  Osk 
Ridge  Operations  Office,  Oak  Ridge, 
Tennessee  37831,  and  at  the  B.  F.  Jones 
Memorial  Library,  663  Franklin  Avenue, 
Aliquippa,  Pennsylvania  15001. 

DOE.  through  the  Oak  Ridge 
Operations  Omce,  Former  Sites 
Restoration  Division,  has  issued  the 
following  statement: 

Statenwnt  of  Certification:  Aliquippa 
Forge  Site  in  Aliquippa,  Pennsylvania 

DOE,  Oak  Ridge  Opterations  Office, 
Former  Sites  Restoration  Division,  has 
reviewed  and  analyzed  the  radiological 
data  obtained  following  remedial  action 
at  the  Aliquippa  Forge  site  (described  as 
parcels  08,  001,  and  0100  in  the 
Aliquippa,  Pennsylvania,  assessor's 
office).  Based  on  analysis  of  all  data 
collected,  including  post-remedial 
action  surveys,  DOE  certifies  that  any 
residual  contamination  at  the  site  falls 
within  current  guidelines  for  use 
without  radiological  restrictions.  This 
certification  of  compliance  provides 
assurance  that  reasonably  foreseeable 
future  use  of  the  site  will  result  in  no 
radiological  exposure  above  current 
radiological  guidelines  established  to 
protect  members  of  the  general  public  as 
well  as  occupants  of  the  site. 

Property  owned  by:  Beaver  County 
Corporation  for  Economic  Development, 
100  First  Street,  Aliquippa. 
Pennsylvania  15001. 

Issued  in  Washington  this  14th  day  of 
October,  1996. 

lanws  M.  Otvmdoff, 

Deputy  Assistant  Secretary  for  Environmental 
Restoration. 

jFK  IDoc.  96-27801  Filed  10-29-96;  8:45  am) 

MLUNQCOOK  M«e-«1-P 


Office  of  Arms  Control  and 
Nonprolileration 

Draft  NonprolHeratlon  and  Arms 
Control  Assessment  of  Wsapons— 
Usable  Fissile  Msterial  Storage  and 
Plutonium  Disposition  AKematives 

agency:  Department  of  Energy. 
ACTKM:  Correction. 


SUMMARY:  In  notice  document  61  FR 
51092  published  in  the  issue  of 
Monday.  September  30, 1996.  the 
following  correction  is  made. 

The  public  meeting  schedule  for  the 
Rot:ky  Flats  Environmental  Technology 
Site  scheduled  for  November  4  has  been 
changed  to  November  8:  Rocky  Flats 
Environmental  Technology  Site. 
Kamada  Limited.  110  W.  104th  Avenue. 
Mount  Evans  Room.  Northglenn,  CO 


80234;  1:00  pm-4:00  pm  5:00  pm-8:30 
pm 

Dated:  October  24, 1996, 

Mkliaei  V.  McClary. 

AcUng  Director  Office  of  Arms  Control  and 
Nonproliferation. 

IFR  Ooc.  96-27800  Filed  10-29-96;  8:45  ami 

oooa  MM-ei-p 


Bonneville  Power  Administration 

Methow  Valley  Irrigation  District 
Fisheries  Enhancement  Project 

MEHCi'.  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMMARY:  This  notice  announces  BPA's 
proposal  to  jointly  fund,  along  with  the 
Washington  State  Department  of 
Ecology,  a  plan  to  replace  Methow 
Valley  Irrigation  District's  current  canal 
system  with  a  pressurized  pipe  system 
fed  by  groundwater  wells,  to  improve 
instream  flows  of  the  Methow  and 
Twisp  Rivers  for  fish  habitat.  This 
project  would  be  in  the  floodplain  and 
wetlands  located  in  the  Methow  River 
Valley  of  Okanogan  Coimty,  between 
the  towns  of  Twisp  and  Carlton, 
Washington.  In  accordance  with  DOE 
regulations  for  compliance  with 
floodplain  and  wetlands  environmental 
review  requirements  (10  CFR  Part  1022), 
BPA  will  prepare  a  floodplain  and 
wetlands  assessment  and  will  perform 
this  proposed  action  in  a  manner  so  as 
to  avoid  or  minimize  potential  harm  to 
or  within  the  affected  floodplain  and 
wetlands.  The  assessment  will  be 
included  in  the  environmental 
assessment  being  prepared  for  the 
proposed  project  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act.  A  floodplain 
statement  of  findings  will  be  included 
in  any  Tmding  of  no  significant  impact 
that  may  be  issued  following  the 
completion  of  the  environmental 
assessment. 

DATES:  Comments  are  due  to  the  address 
below  no  later  than  November  14,  1996. 
ADDRESSES:  Submit  comments  to  the 
Public  Involvement  and  Information 
Manager.  Bonneville  Power 
Administration— CKP,  P.O.  Box  12999, 
Portland,  Oregon  97212.  Internet 
address:  comment@bpa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
■Lauri  Croff  -  ECN,  Bonneville  Power 
Administration.  P.O.  Box  3621, 
Portland.  Oregon,  97208-3621,  phone 
number  503-230-5138.  fax  number 
503-230-5699. 
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Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland,  Oregon,  on  October  17, 
1996. 

Thomas  C.  McKinney, 
NEPA  Compliance  Officer. 
(FR  Doc.  96-27799  Filed  10-29-96;  8:45  am) 

BILUNQ  OOOE  6460-01-P  .^ 


Federal  Energy  Regulatory 
Commission 

[Dodurt  No*.  RP05-408-000and  RP95-408- 
001] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Informal 
Setdement  Conference 

October  24, 1996. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convened  on  Friday,  November 
1, 1996,  at  10:00  a.m.  The  settlement 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above  referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CPU  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Thomas  J.  Burgess  at  208-2058  or  David 
R.Cain  at  208-0917. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  96-27824  Filed  10-29-96;  8:45  am) 
BILUNO  CODE  (71 7-01 -M 

[Doclcet  No.  CP96-762-001] 

Williams  Natural  Gas  Company;  Notice 
of  Amendment  to  a  Request  Under 
Blanket  Authorization 

October  24, 1996. 

Take  notice  that  on  October  9,  1996, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  an  amendment  to  its  prior  notice 
request  filed  September  4, 1996,  in 
Docket  No.  CP96-762-000  pursuant  to 
Sections  157.205, 157.212(a),  and 
157.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212,  and  157.216) 
for  authorization  to  replace  and  relocate 
the  Missouri  Public  Service  (MPS) 
Sedalia  town  border  setting,  under 
WNG's  blanket  certificate  issued  in 


Docket  No.  CP82-479-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  proposes  to  reclaim  the  Sedalia 
double  run,  10-inch  orifice  meter  setting 
and  appurtenant  feci  titles  located  in 
Section  34.  Township  46  North.  Range 

22  West,  Pettis  County,  Missouri,  and  to 
install  a  new  triple  6-inch  run  orifice 
meter  setting  and  appurtenant  facilities 
at  the  site  of  WNG's  mainline  gate  in 
Section  35.  Township  46  North,  Range 

23  West,  Pettis  County,  Missouri.  WNG 
originally  stated  that  the  $175,886 
estimated  cost  to  replace  the  Sedalia 
town  border  setting  would  be  fully 
reimbursed  by  MPS.  WNG  now  states 
that  the  statement  that  the  project  will 
be  fully  reimbursed  by  MPS  was  made 
in  error  and  the  project  will,  in  fact,  be 
only  partially  reimbursed  by  MPS. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-27825  Filed  10-29-96;  8:45  am] 

BIUJNQ  COOE  iri7-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181028:  FRL  S670-8| 

CartMxin;  Receipt  of  Application  fbr 
Emergency  Exemption,  Solicitation  of 
Pulillc  Comment  -^ 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  fi^m  the  California 
Environmental  Protection  Agency, 
Department  of  Pesticide  Regulation 
(hereafter  referred  to  as  the 
"Applicant")  to  use  the  pesticide  Pro- 
Gro  (an  unregistered  end-use  product 


containing  30  jiercent  cartK)xin,  50 
percent  thiram  and  20  percent  inert 
ingredients)  to  treat  onion  seed  to 
control  onion  smut.  Thiram  is  registered 
on  onions,  with  an  existing  tolerance  of 
0.5  ppm  for  dry  bulb  onions.  The 
specific  exemption  request  addresses 
residues  of  carboxin  resulting  from  the 
application  of  the  end-use  product.  An 
emergency  exemption  for  this  use  has 
been  requested  for  the  previous  3  years, 
and  a  complete  application  for 
registration  of  this  use  and  a  tolerance 
petition  has  not  been  submitted  to  the 
Agency.  Therefore,  in  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Conmients  must  be  received  on 
or  before  November  14, 1996. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181028."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  tor  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
lOPP-181028].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2,  1921 
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fefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURrmCR  INFORMATK3N  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW,  Washington,  DC 
20460.  Office  location  and  telephone 
number  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway. 
Arlington,  VA,  (703)  308-8337;  e-mail: 
schaible.8tephen9epamail.epa.gov. 
SUPPLIMCNTAIIV  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  carboxin  on 
onion  seed  to  control  onion  smut. 
Informatkn  In  accordance  writh  40  CFR 
part  166  was  submitted  as  part  of  this 
reoMit. 

Tbe  Iocs  of  Arasan  50  Red.  the 
fungickU  historically  used  to  control 
onion  smut,  has  resulted  in  an  urgent, 
non-routine  situation  for  growers  in 
northern  onion  growing  states.  Onion 
smut,  caused  by  the  fungus  UrocyttiM 
magica,  is  a  serious  and  widespread 
disease  of  seedling  onions  in  oorthem 
onion  producing  states.  In  the  pest, 
onion  smut  was  controlled  with  thlram 
50  percent  wettable  powder  (Arassn  50 
Red)  seed  treatments.  However,  the 
DuPont  Comany  ceased  manufacture  of 
this  piYKhict  in  1985,  and  growers  have 
since  exhausted  existing  stocks  of 
Arasan  50  Red.  According  to  the 
Applicant,  there  are  no  other  registered 
pesticides  or  alternative  practices 
available  that  will  control  this  disease. 
There  are  other  thirara  products 
registered  for  use  as  onion  seed 
treatments,  but  the  maximum  label  rates 
are  too  low  to  control  onion  smut. 

Under  tbe  proposed  exemption,  a 
maximum  of  2.5  lbs.  of  product  (0.75 
lbs.  of  carboxin)  per  100  lbs.  of  onion 
seed  (2  oz.  product/5  lbs.  seed)  will  be 
applied  to  seed  before  packaging  or  as 
part  of  the  pellet  program.  A  maximum 
of  one  application  will  be  applied 
directly  to  seed.  A  maximum  of  52.300 
lbs.  of  onion  seed  may  be  treated  under 
this  exemption. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  an 
emergency  exentption  which  has  been 


requested  in  any  3  previous  years,  and 
a  complete  application  for  registration 
of  the  use  and/or  a  tolerance  petition 
has  not  been  submitted  to  tbe  Agency. 
Such  notice  provides  for  opportunity  for 
public  comment  on  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
181028]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  8.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7S06C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  §2. 1921  Jeflisrson  Davis 
Highway.  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepaniaiLepa.gov 

Electronic  comments  must  be 
submitted  aa  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
ofencr)rptian. 

The  official  record  for  this  notice,  as 
well  as  the  public  varsioa.  as  described 
above  will  be  kept  in  Beper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  pla<3e  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"  AIX)RESSES"  at  tbe  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exeinption  requested  by  the 
California  Environmental  Protection 
Agency,  Department  of  Pesticide 
Regulation. 

ListofSdb^cU 

Environmental  protection,  pesticides 
and  f>ests.  emergency  exemptions. 

Dated:  Octoberl  5. 1996. 


(pPP-1t1027;  FRL  SS70-4] 

ChlorfwMpyr;  R«o«lpt  of  Application 
for  Emorgancy  ExempHion.  Solicitation 
of  PubNc  Commant 

AQCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTK>N:  Notice. 


Stephen  L. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc.  96-27587  Filed  10-29-96;  8:45  am) 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Arizona 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  chlorfenapyr  to  treat  up  to 
65,000  acres  of  lettuce  to  control  beet 
armyworm  (BAW).  The  Applicant 
proposes  the  use  of  a  new  (unregistered) 
chemical.  Therefore,  in  accordance  with 
40  CFR  166.24.  EPA  is  sollciUng  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  November  14. 1996. 
A0ORSS8ES:  Three  copies  of  written 
conunents.  bearing  the  identification 
noUtion  "OPP-181027."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operationa  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
ProtacUon  Agency.  401  M  St.  SW. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Qystal  Mall  «2, 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
dockel0epaniail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IOPP-181027).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
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comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW,  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Floor  6,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  308-8347;  e-mail: 
collantes.maigaritaOepamail.epa.gov, 
8UPPI.EMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
fitim  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  chlorfenapyr 
on  lettuce  to  control  BAW.  Information 
in  accordance  with  40  CFR  pert  166  was 
submitted  as  part  of  this  request. 
According  to  the  Applicant,  the  BAW  is 
a  key  pest  in  lettuce  and  has  been  most 
prevalent  August  through  December. 
However,  in  recent  years  BAW  has  been 
causing  crop  damage  due  to  infestations 
all  season  long.  The  BAW  attacks  leafy 
crops  at  emergence  often  causing  severe 
crop  loss.  Infestations  in  the  crop  cycle 
will  stunt  growth,  damage  and 
contaminate  the  harvestible  portion  of 
the  crop. 

There  are  currently  nine  registered 
active  ingredients  for  use  in  lettuce  and 
for  control  of  BAW.  However  all  of  these 
products  have  questionable  efficacy  or 
labeled  restrictions  that  prohibits  their 
use  at  critical  periods.  Furthermore, 
almost  all  insecticide  applications 
targeting  BAW  in  lettuce  now  include 
Lannate  methonmyl  or  Larvin 
thiodicarb.  Lannate  and  Larvin  are 
similar  chemicals  and  the  probability  of 
resistance  development  given  the  pest 
and  the  products  is  very  high.  In  1995 
growers  reported  failures  with  all 
product  combinations.  The  failures 
resulted  in  significant  crop  lossess  in 
Arizona  due  to  stand  reductions,  slowed 
growth  and  unharvestible  crop. 

Under  the  proposed  exemption,  a 
maximum  of  3  consecutive  application 
at  a  rate  of  0.15  lb  active  ingredient 
|(a.i.,)l  (9.5  fl  oz.)  per  acre,  not  to  apply 
more  than  1.0  lb  a.i.  (64.0  fl  oz)  per  acre 
per  crop,  would  be  applied.  Do  not 
apply  the  product  within  3  days  of 
harvest.  Do  allow  at  least  7  days 
between  each  application.  Do  not  apply 


by  ground  within  25  feet  or  air  within 
75  feet  of  lakes,  rivers,  reservoirs, 
permanent  streams,  marshes  or  natural 
ponds,  estuaries  of  fish  forms. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  tbe  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e..  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide),  [etc..  see  40  CFR  166.24). 
Such  notice  provides  for  opportimity  for 
public  comment  on  tbe  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
181027]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  tbe 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
vtrriting.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  Uie  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

"Hie  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Arizona  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection,  pesticides 
and  pests,  emergency  exemptions. 


Dated:  October  10, 1996. 

Stqihen  L.  Jolmeoii. 

Director,  Reffstration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  96-27586  Filed  10-29-96;  8:4S  am] 
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[OPP-181023;  RIL-63S1-7] 
Emargancy  Examptlona 
AGENCY:  Environmental  Protection 


Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  23  States  listed  below.  Six  crisis 
exemptions  were  initiated  by  various 
States  and  one  by  the  U.S.  Department 
of  Agriculture,  and  the  U.S.  Department 
of  Agriculture,  Animal  and  Plant  Health 
Inspector  Service.  EPA  also  granted  a 
quarantine  exemption  to  the  U.S. 
Department  of  Agriculture  and  the  U.S. 
Department  of  Defense.  These 
exemptions,  issued  during  tbe  months 
of  May  and  June  1996,  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the 
maximum  extent  possible.  Information 
on  these  restrictions  is  available  from 
the  contact  persons  in  EPA  listed  below. 

DATES:  See  each  specific,  crisis,  and 
quarantine  exemption  for  its  efiiective 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  CS  iBl,  2800  Jefferson  Davis 
Highway,  Arlington.  VA  (703-306- 
8417);  e-mail: 
group.ermus@epamail.epa.gov. 

SUPPLEMBfTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Alabama  Department  of  Agriculture 
for  the  use  of  tebufenozide  on  cotton  to 
control  beet  armyworms;  June  1, 1996, 
to  September  30, 1996.  (Margarita 
Collantes) 

2.  Alabama  Department  of  Agriculture 
and  Industries  for  the  use  of  Pirate  on 
cotton  to  control  beet  armyworms  and 
tobacco  budworms;  June  1, 1996,  to 
September  30, 1996.  (Margarita 
Collantes) 

3.  Arizona  Department  of  Agriculture 
for  the  use  of  buprofezin  on  cotton  to 
control  whiteflies;  June  1, 1996,  to 
September  1, 1996.  (Andrea  Beard] 
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4.  Arizona  Department  of  Agriculture 
for  the  use  of  pyri  foxy  fen  on  cotton  to 
control  whiteflies;  June  1,  1996.  to 
September  1.  1996.  (Andrea  Beard) 

5.  Arkansas  State  Plant  Board  for  the 
use  of  tebufenozide  on  cotton  to  control 
beet  armyworms;  June  15,  1996.  to 
September  30.  1996.  (Margarita 
Collantes) 

6.  Arkansas  State  Plant  Board  for  the 
use  of  Pirate  on  cotton  to  control  beet 
armyworms  and  tobacco  budworms; 
June  15.  1996.  to  September  30.  1996. 
(Margarita  Collantes) 

7.  Arkansas  State  Plant  Board  for  the 
use  of  carbofuran  on  cotton  to  control 
cotton  aphids;  June  7.  1996.  to 
September  30,  1996.  (Dave  Deegan) 

8.  California  Department  of  Pesticide 
Regulation  for  the  use  of  avermectin  on 
spinach  to  control  leafminers;  June  20, 
1996,  to  June  29,  1996.  (Ubby 
Pemberton) 

9.  California  Department  of  Pesticide 
Regulation  for  the  use  of  triadimefon  on 
peppers  to  control  powdery  mildew; 
June  18.  1996.  to  November  1,  1996. 
California  had  initiated  a  crisis 
exemption  for  this  use.  (Steve  Jarboe) 

10.  California  Department  of  Pesticide 
Regulation  for  the  use  of  avermectin  on 
grapes  to  control  spider  mites;  June  10. 
1996.  to  September  1. 1996.  (Meredith 
Johnson) 

11.  California  Department  of  Pesticide 
Regulation  for  the  use  of  triadimefon  on 
artichokes  to  control  powdery  mildew; 
June  11.  1996.  to  December  31.  1996. 
(Dave  Deegan) 

12.  California  Department  of  Pesticide 
Regulation  for  the  use  of  iprodione  on 
pistachios  to  control  altemaria  blight 
and  bostryosphaeria  pahicle/shoot 
blight;  )une  13,  1996.  to  September  30, 
1996.  (Andrea  Beard) 

13.  California  Department  of  Pesticide 
Regulation  for  the  use  of  cypermethrin 
on  green  onions  to  control  thrips;  June 
10.  1996.  to  June  9.  1996.  (Andrea 
Beard) 

14.  Idaho  Department  of  Agriculture 
for  the  use  of  tebuconazole  on  barley  to 
control  barley  stripe  rust;  June  18.  1996, 
to  July  31.  1996.  (Dave  Deegan) 

15.  Indiana  OfTice  of  Indiana  State 
Chemist  for  the  use  of  propamocarb 
hydrochloride  and  cymoxanil  on 
potatoes  to  control  late  blight:  June  13. 
1996,  to  June  13,  1997.  (Libby 
Pemberton) 

Ifi.  Indiana  Office  of  Indiana  State 
Chemist  for  the  use  of  dimethomorph  on 
potatoes  to  control  late  blight;  June  13. 
1996.  to  June  13.  1997.  (Andrea  Beard) 

17.  Kansas  Department  of  Agriculture 
for  the  use  of  propamocarb 
hydrochloride,  cymoxanil,  and 
dimethomorph  on  potatoes  to  control 


late  blight;  June  13.  1996.  to  June  13, 
1997.  (Libby  Pemberton) 

18.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
carbofuran  on  cotton  to  control  cotton 
aphids;  June  7,  1996.  to  September  30. 
1996.  (I>sve  Deegan) 

19.  Maryland  Department  of 
Agriculture  for  the  use  of  metolachlor 
on  spinach  to  control  weeds;  June  7. 
1996.  to  April  31.  1997.  (Margarita 
Collantes) 

20.  Michigan  Department  of 
Agriculture  for  the  use  of  tebufianozide 
on  apples  to  control  the  obliquebanded 
leafroller;  June  13. 1996.  to  September 
30,  1996.  (Pat  Cimino) 

21.  Michigan  Department  of 
Agriculture  for  the  use  of  triadimefon  on 
asparagus  to  control  asparagus  rust;  May 
14.  1996,  to  November  1,  1996.  (Dave 
Deegan) 

22.  Minnesota  Department  of 
Agriculture  for  the  use  of  propiconazole 
on  dry  beans  to  control  rust;  June  20. 
1996.  to  August  31,  1996.  (Pat  Cimino) 

23.  Minnesota  Department  of 
Agriculture  for  the  use  of  fenoxaprop- 
ethyl  ■•■  an  uncleared  safener  on  durum 
and  spring  wlieat  to  control  annual 
grasses;  June  28. 1996.  to  August  1, 
1996.  (Pat  amino) 

24.  Minnesota  Department  of 
Agriculture  for  the  use  of  endothall  on 
canola  to  control  smartweeds;  June  14, 
1996.  to  July  31. 1996.  (Dave  Deegan) 

25.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use 
of  norflurazon  on  Bermudagrass  to 
control  weeds:  June  12, 1996,  to 
September  15. 1996.  (Dave  Deegan) 

26.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use 
of  carbofuran  on  cotton  to  control  cotton 
aphids:  June  7, 1996,  to  September  IS. 

1996.  (Dave  Deegan) 

27.  Nebraska  Department  of 
Agriculture  for  the  use  of  propamocarb 
hydrochloride,  cymoxanil,  and 
dimethomorph  on  potatoes  to  control 
late  blight;  June  13,  1996.  to  June  13. 

1997.  (Libby  Pemberton) 

28.  Nevada  Division  of  Agriculture  for 
the  use  of  profMimocarb  hydrochloride, 
cymoxanil.  and  dimethomorph  on 
potatoes  to  control  late  blight;  June  13. 
1996.  to  June  13. 1997.  (Libby 
Pemberton) 

29.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
propamocarb  hydrochloride,  cymoxanil, 
and  dimethomorph  on  potatoes  to 
control  late  blight;  June  7,  1996,  to  June 
6, 1997.  (Libby  Pemberton) 

30.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
propamocarb  hydrochloride,  cymoxanil, 
and  dimethomorph  on  tomatoes  to 


control  late  blight;  June  7,  1996.  to  June 
6. 1997.  (Libby  Pemberton) 

31.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  tebufenozide  on  apples  to  control  the 
obliquebanded  leafroller;  June  13. 1996. 
to  September  30. 1996.  (Pat  Cimino) 

32.  North  Dakota  Department  of 
Agriculture  for  the  use  of  fanoxaprop- 
ethyl  ■«■  an  uncleared  safener  on  durum 
wheat  to  control  foxtails  and  wild  oats; 
June  6, 1996,  to  July  15. 1996.  (Pat 
Cimino) 

33.  North  Dakota  Department  of 
Agriculture  for  the  use  of  tralkoxydim 
on  wheat  to  control  foxtails  and  wild 
oats;  June  12.  1996.  to  August  1. 1996. 
(Pat  Cimino) 

34.  North  Dakota  Department  of 
Agriculture  for  the  use  of  propiconazole 
on  dry  beans  to  control  rust;  June  20, 
1996.  to  August  31, 1996.  (Pat  Qmino) 

35.  Oregon  Department  of  Agriculture 
for  the  use  of  tebuconazole  on  barley  to 
control  barley  stripe  rust;  June  18.  1996. 
to  July  31, 1996.  (Dave  Deegan) 

36.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  tebufenozide 
on  apples  to  control  the  tufted  apple 
budmoth;  June  7. 1996.  to  September  30, 
1996.  (Pat  Cimino) 

37.  Virginia  Department  of 
Agricuhure  and  Consumer  Services  for 
the  use  of  propamocarb  hydrochloride, 
cymoxanil.  and  dimethomorph  on 
potatoes  to  control  late  blight;  June  13, 
1996.  to  June  13.  1997.  (Libby 
Pemberton) 

38.  Virginia  Department  of 
Agriculture  and  Consumer  Services  for 
the  use  of  clomazone  on  watermelons  to 
control  broadleaf  weeds:  May  14. 1996. 
to  June  30. 1996.  (Dave  Deegan) 

39.  Virginia  Department  of 
Agriculture  for  the  use  of  tebufenozide 
on  apples  to  control  the  tufted  apple 
budmoth;  June  13. 1996,  to  September 
30, 1996.  (Pat  Cimino) 

40.  Washington  Department  of 
Agriculture  for  the  use  of  tebuconazole 
on  barley  to  control  barley  stripe  rust; 
June  18. 1996.  to  July  31.  1996.  (Dave 
Deegan) 

41.  Washington  Department  of 
Agriculture  for  the  use  of  chlorpyrifos 
on  currants  to  control  the  currant  borer; 
June  3.  1996,  to  August  1, 1996. 
Washington  had  initiated  a  crisis 
exemption  for  this  use.  (Andrea  Beard) 

42.  West  Virginia  Department  of 
Agriculture  for  the  use  of  tebufenozide 
on  apples  to  control  the  tufted  apple 
budmoth;  June  7.  1996.  to  September  30. 
1996.  (Pat  amino) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Arizona  Department  of  Agriculture 
on  May  24.  1996.  for  the  use  of 
myclobutanil  on  watermelons  to  control 
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powdery  mildew.  This  program  has 
ended.  (Dave  Deegan) 

2.  Arkansas  State  Plant  Board  on  May 
7. 1996,  for  the  use  of  cyhalothrin  on 
rice  to  control  greenbug  and  oakcherry 
aphids.  This  program  has  ended.  (Dave 
Deegan) 

3.  Louisiana  Department  of 
Agriculture  and  Forestry  on  June  8, 
1996,  for  the  use  of  cyhalothrin  on  rice 
to  control  armyworms.  This  program 
has  ended.  (Dave  Deegan) 

4.  Montana  Department  of  Agriculture 
on  June  8, 1996,  for  the  use  of  bifenthrin 
on  canola  to  control  the  orucifer  flea 
beetle.  (Andrea  Beard) 

5.  Texas  Department  of  Agriculture  on 
May  29, 1996,  for  the  use  of  cyhalothrin 
on  rice  to  control  faH  armyworms.  This 
program  is  expected  to  last  until 
September  1, 1996.  (Dave  Deegan) 

6.  Washington  Department  of 
Agriculture  on  June  14, 1996,  for  the  use 
of  tebuconazole  on  wheat  to  control 
stripe  rust.  This  program  has  ended. 
(Dave  Deegan) 

7.  U.S.  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspector 
Service  on  June  11. 1996.  for  the  use  of 
sodium  hypochlorite  as  a  seed 
disinfectant  for  kamal  bunt  eradication. 
This  program  is  expected  to  last  until 
April  15, 1999.  (Dave  Deegan) 

8.  U.S.  Department  of  Agricultiue  on 
June  20, 1996.  for  the  use  of  d- 
phenothrin  on  aircraft  and  other 
transportation  vehicles  to  control  Fruit 
flies.  Jaf>anese  beetles  and  other  insects. 
This  program  is  expected  to  last  imtil 
June  27, 1999.  (Libby  Pemberton) 

EPA  has  granted  quarantine 
exemptions  to  the: 

1.  U.S.  Department  of  Agriculture  for 
the  use  of  d-phenothrin  on  aircraft  and 
cargo  containers  to  control  Fruit  flies, 
Japanese  beetles  and  other  insects 
throughout  the  United  States;  June  28, 
1996.  to  June  27. 1999.  (Libby 
Pemberton) 

2.  U.S.  Department  of  Defense  for  the 
use  of  paraformaldehyde  on  biological 
containment  areas  to  control  various 
disease  causing  organisms  (ebola. 
anthrax,  plague,  etc.);  June  28. 1996,  to 
June  28. 1999.  (Steve  Jaiboe) 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 
Dated:  October  18. 1996. 

Stephen  L.  Johnsoa, 

Director,  Hegistration  Division,  Office  of 
Pesticide  Programs. 

(PR  Doc.  96-27828  Filed  10-29-96;  8:45  am) 
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[FRL-6643-q 

Taylor  Road  LwkNW  Sup«r1iind  Site; 
Notice  of  Propoaad  Pa  IMnhnia 
SetUement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  de  minimis 

settlement. 

summary:  Under  Section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  proposes  to 
enter  into  an  Administrative  Order  on 
Consent  (AOC)  with  32  de  minimis 
parties  at  the  Taylor  Road  Landfill 
Superfund  Site  (Site),  located  in 
HiUsborou^  County,  Florida,  to  settle 
claims  for  past  and  future  response  costs 
at  the  Site.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  and  a  list  of 
proposed  settling  de  minimis  parties  are 
available  from:  Ms.  Paula  V.  Batchelor. 
U.S.  Environmental  Protection 
Agency — Region  4,  Program  Services 
Branch.  Waste  Management  Division, 
100  Alabama  Street,  S.W..  Atlanta. 
Georgia  30303,  (404)  562-8887.  Written 
comment  may  be  submitted  to  Mr.  Greg 
Armstrong  at  the  above  address  within 
30  days  of  the  date  of  publication. 

Dated:  October  17, 1996. 
Jewell  Harper, 

Acting  Director,  Waste  Management  Division. 
[PR  Doc.  96-27833  Filed  10-29-96;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noflces; 
Acquisitions  of  Shares  of  Banics  or 
Bank  Hokling  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofBces  of  the  Board 


of  Governors.  Intco-ested  persons  may 
express  their  views  in  vmtlng  to  the 
Rraerve  Bank  indicated  for  thJat  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  14. 1096. 

A.  Federal  lewrve  Baak  ofCbicaeo 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalls  Street,  Chicago,  Illinois 
60690: 

1.  Kenneth  Whitmore  and  James 
Whitmore,  both  of  Clarinda,  Iowa;  to 
acquire  an  additional  50.54  peroent,  for 
a  total  of  92.56  peroent,  of  the  voting 
shares  of  Whitmore  Company,  Inc., 
Coming,  Iowa,  and  thereby  indirectly 
acquire  Okey-VemcMi  First  National 
Bank,  Coming,  Iowa,  Page  County  State 
Bank.  Clarinda,  Iowa,  and  First  Federal 
Savings  Bank  of  Creston.  Creston,  Iowa 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1 .  Freda  Evans  and  Tom  Evarts,  both 
of  Stanford.  Montana;  to  retain  50.4 
percent  of  the  shares  of  Big  Sky  Holding 
Company,  Stanford.  Montana,  and 
thereby  indirectly  acquire  Basin  State 
Bank.  Stanford.  Montana. 

Board  of  Governors  of  the  Federal  Reeerve 
System,  October  24, 1996. 
Jennifer  |.  JoIuimni, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-27753  Filed  10-28-96;  8:45  am] 
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Formations  of,  Acquiaitiona  by,  and 
Mergers  of  Bank  Hokling  Conifianles 

t  The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Comp>any 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  appUcation  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
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nonbanking  company  compliM  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reaaonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  tiiat  outweigh  possible 
adverse  effiacts,  such  as  undue 
concentration  of  resources,  decreeaed  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  use.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  spedficaliy  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reaerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  25. 
1996. 

A.  Federal  Reeerve  Bank  of  SL  Loaia 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  N4issouri  63166: 

I .  Forrest  City  Financial  Corporation, 
Forrest  Qty,  Arkansas:  to  become  a  bonk 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Forrest 
Qty  Bank,  N.A..  Forrest  Qty,  Arkonsaa. 
Forest  Qty  Bank  currently  operates  as 
Forrest  City  Bank,  FSB,  and  will  convert 
to  a  national  bank. 

Board  of  Govamor*  of  the  Foderal  RaMrva 
System.  October  24.  1996. 
Imtmihrlltkmmm. 
Deputy  Sacretary  of  the  Board. 
IFR  Ooc.  96-277S4  Filed  10-29-96:  8:45  am] 


QENCfUL  SERVICES 
ADMPMSTRATIOW 

(OSA  ■uNedn  FTR  22] 

FMtorai  Travel  Ragulatton;  T 
Court  Daotelon  Ovartumlng  T 
Ho«iaa  BUI  2129  Thai  bnpoMd  a  HoM 
OooMpancy  Tax  on  ttia  Fadaral 
Qovarnmant  and  Fadarai  Employaaa 
For  Official  Traval  Parfonnad  in  tha 
StalaofTaxaa 

AQOtCY:  Office  of  Covemmentwide 

Policy,  GSA. 

ACTION:  Notice  of  bulletin. 


:  The  attached  bulletin  informs 
agencies  of  the  recent  Texaa  State  court 


decision  which  overtumad  a  recently 
enacted  Texas  State  hoflri  occupancy 
tax.  The  Texaa  Stole  lagtalative  onoctod 
Texas  House  Bill  2129,  effective 
September  1, 1005,  which  impoaed  a  6 
percent  hotel  occupancy  tax  on  the  use 
or  poeaeaoion  of  a  hotel  room  in  the 
SUte  of  Texaa  on  the  Federal 
Government  and  on  Federal  employees 
lodging  in  the  state  while  performing 
official  government  traveL  On  April  30. 
1996.  a  Texas  State  court  ruled  that 
Texas  House  Bill  2129  was 
unconstitutional  on  tha  basis  that  the 
provisions  taxing  the  Federal 
Government  and  Federal  employaas 
performing  official  travel  violated 
Article  VI.  clouae  2,  of  the  U.S. 
Constitution  (the  Supremacy  Clause),  as 
well  oa  Article  Vm.  aection  1  and 
Article  I.  aection  3  of  the  Texas  State 
Conctitution  (the  Equal  Protection 
Clause).  Agencies  and  their  employees 
must  no  longer  be  assessed  this  tax 
while  lodging  in  Texas  on  official 
government  business. 
SUPPt^fMOrrAAY  wroWMATlOM;  Agenciea 
may  wiah  to  issue  internal  guidance 
informing  their  employees  who  perform 
official  travel  in  the  State  of  Texas  that 
the  6  percent  Texas  State  hotel 
occupancy  tax  must  not  be  paid.  The 
General  Services  Administration  is 
attempting  to  coordinate  a  refund  of 
improperly  collected  taxes  and  will 
issue  hirther  guidance  on  this  subject. 
KM  FUfrmm  mromtAncm  contact: 
Calvin  L  Pittmon.  General  Services 
Administration.  Travel  and 
Transportation  Management  Policy 
Division  (MTT).  Washington,  DC  20405, 
telephone  202-501-1538. 

Dated:  October  17. 1996. 

Deputy  Aseociaie  Administrator,  Office  of 
Transportation  and  Personal  Property. 
Attachment 

Attochmont 

October  17,  1996. 

TO:  Heads  of  Federal  agenciet. 

SUBIECT:  Texaa  State  court  decisioD 

overtumina  Texai  House  Bill  2129  that 
impoaed  ■Dotal  occupancy  tax  on  the 
Fedaral  Govenunent  and  Federal 
employeea  for  ofBcial  travel  performed 
in  the  Stale  of  Texas. 

1.  Purpose.  This  bulletin  informs 
agencies  of  a  recant  Texas  State  court 
decision  which  overturned  the  Texas 
State  hotel  occupancy  tax  impoaed  on 
September  1, 1995. 

2.  Background.  The  Texoa  State 
legislature  enacted  House  bill  2129 
which  imposed  a  6  percent  hotel 
occupancy  tax  on  tha  uae  or  poesassion 
of  a  hotel  room  in  the  State  of  Texaa  on 
the  Federal  Govenunent  and  on  Federal 


employaas  lodging  in  tba  Mate  vi^le 
panorming  official  govonimant  travel. 
Texas  Houae  Bill  2129  became  effective 
on  September  1. 1995.  Howrever.  on 
April  30. 1996.  a  Texas  State  court  ruled 
that  Texas  House  Bill  2129  was 
unconstitutional  on  the  basis  that  the 
proviaions  taxing  the  Federal 
Government  and  Federal  employees 
performing  official  travel  violated 
Article  VI.  clause  2.  of  the  U.S. 
Constitution  (the  Supremacy  Clause),  as 
well  as  Article  Vm.  section  1  and 
Aitide  I.  section  3  of  the  Texas  State 
Constitution  (the  Equal  Protection 
Clause).  See  La  Quinta  Inns,  Inc.  v.  John 
Sharp.  No.  95-15739  (Dist.  Q.  Tex.. 
Apr.  30. 1996).  Agencies  may  wish  to 
issue  internal  guidance  to  inform  their 
emplo3rees  performing  official  travel  in 
the  State  of  Texas  that  the  6  percent 
Texas  State  hotel  occupancy  tax  must 
not  be  paid. 

3.  Expiration  date.  This  bulletin 
expires  for  administrative  tracking 
puirpoaes  on  April  30, 1997. 

4.  For  further  information  contact. 
Calvin  L.  Pittman.  General  Services 
Administration.  Travel  and 
Transportation  Management  Policy 
Division  (MTT).  Washington.  DC  20405. 
telephone  202-501-1538. 

IFR  Ooc.  96-27397  Filed  10-29-96:  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEPIVICES 

Offloa  of  tha  Sacratary 

HHS  ManaganMfit  and  Budgat  Ofnoa; 
OWca  of  FacWtlaa  Sarvteaa;  Slalaiwaiil 
of  Organlzatton,  Pimcflona  and 
)  of  Authority 


Port  A.  Office  of  the  Secretory. 
Statement  of  Oigonization.  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  is  being  amended  at  Chapter 
AM.  HHS  Manaqgement  and  Budget 
Office.  Chapter  AMQ,  Administrative 
Services  Center,  as  last  amended  at  57 
FR  37823-24,  8/20/92.  The  change  is  to 
delete  Chapter  AMQ  cmd  replace  with  a 
new  Chapter  AMR.  retitle  the 
Administrative  Servicee  Center  as  the 
Office  of  Facilities  Services  and  realign 
its  functiona.  The  changes  are  as 
follows: 

Delete  Chapter  AMQ,  "Administrative 
Services  Center,"  in  its  entirety  and 
replace  %vith  the  followins: 

A.  AMR.00    Mission. llie  Office  of 
Facilities  Services  (OFS)  provides 
leoderthip  ond  direction  for  reel 
property  monogement  operations  and 
providM  Department-wide  policy 
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support  for  real  property,  space 
management,  occupational  safety  and 
health,  environmental  and  historic 
preservaticHi  responsibilities.  Provides 
facilities  management  services  to  all 
HHS  components  in  the  Southwest 
Washington.  D.C.  complex.  Advises 
senior  Departmental  officials  on 
management  issues  related  to  the* 
effiective  and  efficient  operations  of  the 
applicable  programs  and  components. 
Acts  as  the  Department's  focal  point 
with  other  Federal  agencies  and  HHS 
Operating  Divisions  (OPDIVs)  on  policy 
and  regulatory  issues  involving  real 
property,  space  management, 
occupational  safety  and  health, 
environmental  and  historic  preservation 
activities  for  the  Office  of  the  Secretary 
(OS).  Directs,  plans,  obtains,  and 
coordinates  building  management, 
space  management  and  design,  systems 
furniture  procurement  and  installation, 
safety  and  health  and  support  services 
in  the  Southwest  Washington,  D.C. 
complex. 

B.  AMR.10    Organization.  The  Office 
of  Facilities  Services  is  headed  by  a 
Director  who  reports  to  the  Assistant 
Secretary  for  Management  and  Budget. 
The  Office  consists  of  the  following 
entities: 

Immediate  Office  (AMR) 

Division  of  Policy  Coordination  (AMRl) 

Division  of  Resources  Management 

(AMR2) 
Division  of  Buildings  Management 

(AMR3) 
Division  of  Security  and  Special 

Services  (AMR4) 

C.  AMR.20  Functions.  The  Office  of 
Facilities  Services  is  responsible  for  the 
following  functions: 

1.  The  Office  of  the  Director  provides 
leaderehip,  policy  guidance  and 
supervision  as  well  as  coordinating  long 
and  short  range  planning  to  constituent 
organizations. 

2.  Division  of  Policy  Coordination 
(AMRl) 

a.  Establishes,  maintains  and 
promulgates  HHS  and  OS  policy  for  the 
HHS  real  property  program.  Establishes 
guidelines  and  procedures  to  monitor 
effectively  the  real  property  owned  or 
leased  by  HHS. 

b.  Establishes  guidelines  to  monitor 
the  utilization  of  all  space  assigned  to 
the  Department  by  GSA. 

c.  Develops  guidance  to  the  OPDIVs 
on  technical  and  facilities  aspects  of  the 
HHS  annual  RENT  budget.  Provides 
oversight  of  OPDIV  performance  for  this 
function  and  provides  technical 
assistance  on  a  Department-wide  basis 
as  required.  Coordinates  preparation 
among  OPDIVs  on  facilities  and  space 
aspects,  and  collaborates  with  the  Office 


of  Budget  on  final  Department-wide 
RENT  budgets,  consistent  with  OMB 
and  GSA  guidance. 

d.  Establishes,  maintains  aiid 
promulgates  HHS  and  OS  policy  for  the 
occupational  safety  and  health,  and 
environmental  programs.  Provides 
overaight  of  On)IV  performance  of 
these  functions  and  provides  technical 
assistance  on  a  Department-wide  basis 
as  required. 

e.  Establishes,  maintains,  and 
promulgates  HHS  and  OS  policy  for  the 
physical  security  program  and  provides 
tecimical  assistance  on  a  Department- 
wide  basis  as  required. 

f.  Establishes,  maintains,  and 
promulgates  HHS  and  OS  policy  for  the 
historic  preservation  program.  Provides 
oversight  or  OPDIV  performance  for  this 
fimction  and  provides  technical 
assistance  on  a  Department-wide  basis 
as  required. 

g.  Establishes,  maintains,  and 
promulgates  HHS  and  OS  policy  for  the 
Health  and  Welkiess,  and  Day  Care 
Centers.  Provides  technical  assistance 
on  a  Department-wide  basis  as  required. 
Provides  overeight  of  the  HHS  Health 
and  Wellness  Center  at  Headquarters. 

h.  Interprets  Department  of  Energy 
policy  on  energy  management  issues 
and  oversees  implementation  of  energy 
related  legislation  within  HHS. 

i.  Establishes  information  and 
reporting  standards  for  all  above  listed 
programs.  Collects,  assembles,  and 
analyzes  required  information  for 
mandated  reports  to  Congress,  OMB, 
GSA  and  other  Federal  agencies. 

3.  Division  of  Resources  Management 
(AMR2). 

a.  Provides  guidance  and  direction  in 
formulating  and  overseeing  the 
execution  of  OFS 's  budget  and  use  of  its 
personnel  resources,  conferring  with 
other  organizations  within  OS  as 
required. 

D.  Plans,  directs,  and  coordinates 
financial  and  budgetary  programs  for 
GDM,  RENT,  Delegated  AuUiority  and 
TAP  accounts.  Maintains  commitment 
records  against  allowances,  and  certifies 
funds  availability  for  these  funding 
activities. 

c.  Consolidates  and  presents  budget 
estimates  and  forecasts  of  OFS 's 
resources.  Develops  and  maintains  an 
overall  system  of  budgetary  controls  to 
ensure  observance  of  established 
ceilings  on  both  funds  and  personnel. 

d.  Develops  and  executes  the 
Headquarters  OS  RENT  budget 
including  preparation  of  the  GSA 
3530's.  Reconciles  and  processes 
centralized  RENT  billings  for  OS  and 
OPDIV  space  in  the  Southwest 
Washington,  D.C.  complex.  Distributes 
chaises  to  responsible  Offices. 


e.  Clears,  funds  and  tracks  all  OFS 
Reimbursable  Woric  Authorizations 
(RWAs). 

f.  Identifies/develops  the  creative  ' 
application  of  automated  systems  in 
OFS  to  enhance  service  delivery. 

g.  Provides  comprehensive  PC 
hardware  and  software  maintenance  and 
support,  for  OFS. 

h.  Coordinates/develops  in-house 
applications  training  seminara. 

i.  Coordinates  development  of  the 
IRM  financial  and  strategic  plans. 

4.  Division  of  Buildings  Management 
(AMR3). 

a.  Under  delegation  from  GSA,  is 
responsible  for  the  physical  plan 
operations  and  maintenance  of  the 
Hubert  H.  Humphrey  Building 
including  procurement  and 
administration  of  related  contracts. 

b.  Coordinates  with  GSA  on  building 
operation  and  maintenance  matters  for 
HHS-occupied  space  in  GSA  controlled 
facilities  in  the  Southwest  Washington, 
D.C.  complex. 

c.  Is  responsible  for  the  acquisition, 
disposition,  allocation  and  monitoring 
of  space  for  the  OS  in  Washington,  D.C. 
and  for  the  OPDIVs  in  the  Southwest 
Washington,  D.C.  complex. 

d.  Enforces  compliance  with  Federal 
space  utilization  principles  in  the 
Southwest  Washington,  D.C.  complex 
by  the  preparation  of  high  quality  space 
management  plans  and  drawings,  and 
the  arrangement  of  quality  and  timely 
renovation  work.  Provides  engineering 
and  architectural  services  as  well  as 
oversight  in  support  of  Southwest 
Washington,  D.C.  complex  facilities 
both  through  in-house  staff  and 
contractors. 

e.  Manages  major  renovation  and 
system  furniture  installation  projects, 
moves  and  space  consolidations. 
Oversees  the  restoration  and  renovation 
of  joint  use  areas  in  the  HHH  Building. 
Procures  systems  furniture  including 
related  design,  installation  and 
maintenance  services  for  the  Southwest 
Washington,  D.C.  complex. 

5.  Division  of  Security  and  Special 
Services  (AMR4) 

a.  Oversees  the  OS  and  So'.ithwest 
complex  occupational  safety  and  health 
programs,  including  procurement  and 
administration  of  related  contracts. 

b.  Provides  physical  security  for 
employees  and  facility  protection  in  the 
HHH  Building  through  the  procurement 
and  administration  of  guard  services 
and  equipment.  Serves  as  liaison  with 
GSA  for  physical  security  issues 
affecting  HHS  employees  in  GSA 
controlled  space  in  the  Southwest 
Washington,  D.C.  complex. 

c.  Provides  a  variety  of  facility 
support  services  to  the  OS  and  OPDIVs 
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in  the  Southwest  Washington.  D.C. 
complex,  including  the  management  of 
conference  and  parking  facilities,  the 
issuance  and  control  of  employee 
identification  badges,  and  special  events 
support. 

d.  Serves  as  the  focal  point  within 
OFS  for  the  receipt  and  referral  of 
customer  requests  for  services  and 
complaints  related  to  building 
operations  and  facilities  management 
matters  and  is  responsible  for 
monitoring  the  timely  and  efficient 
corrective  action. 

Dated:  October  9.  1996. 

Approved  By: 
John  F-  Callahan. 

Assistant  Secretary  for  Management  and 
Budget 

|FR  Doc.  96-27752  Filed  10-29-96;  8:45  ami 
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Food  and  Drug  Adntinistratlon 

Advlaory  Committees;  Notica  of 
Meetings 

AOENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advi.sory 
Clommittue  Information  tlotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advi.sory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  di.s.semi;iate  current 
infonnation  and  information  updates, 
can  b«!  aci:es.sed  by  dialing  1-«(K)-741- 
813H  or  301-443-0572.  E-JJch  advisory 
committee  is  as.signed  a  S-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotlii.e  will  enable  the  public  to  obtain 
information  about  n  particular  advi.sory 
committet!  by  using  the  committee's  5- 
digit  iiumlHtr  Information  in  the  hotline 
is  preliminarv  and  may  change  before  a 
meeting  is  actually  hold  The  hotline 
will  b«'  updated  when  sut  h  changes  are 
made 

MEET1NQS:  The  following  advisory 
committee  metttings  an;  announced: 


Joint  MsstinQ  of  the  HoiimatiluMoii 
Dnigs  Advisory  Committaa,  Itie 
Advlaory  Commltlaa  lof  naptoducHv 
Health  Dniga,  ttta  AntHnfactlva  Dniga 
Advlaory  CofTMnMaa«  and  ttw  Antiviral 
Druga  Advlaory  ComwHtas 

Date,  time,  and  place.  November  20, 
1996.  1  p.m..  and  November  21  and  22, 
1996,  8:30  a.m..  Holiday  Inn — 
Caithersburg.  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaitheraburg, 
MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  November 
20,  1996, 1  p.m.  to  3  p.m.;  open  public 
hearing.  3  p.m.  to  4  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  conunittee  discuasion.  4  p.m.  to 
5:30  p.m.;  open  committee  discussion, 
November  21.  1996.  8:30  a.m.  to  11  a.m.; 
open  public  hearing,  11  a.m.  to  12  m., 
unless  public  participation  does  not  last 
that  long;  open  conunittee  discussion, 
12  m.  to  5  p.m.;  open  public  hearing. 
November  22,  1996,  8:30  a.m.  to  9:30 
a.m..  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion.  9:30  a.m.  to  5  p.m.; 
Kennerly  K.  Chapman.  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Thug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301^43-5455,  or  e-mail 
chapmank®cder.fda.gov.  or  FDA 
Advisory  Committee  Information 
Hotline.  1-800-74 1-«1 38  (301-443- 
0572  in  the  Washington,  DC  area). 
Nonprescription  Drugs  Advisory 
Committee,  code  12541.  Please  call  the 
hotline  for  information  concerning  any 
possible  changes. 

General  function  of  the  committees. 
The  Nonprescription  Drugs  Advisory 
Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effeciiveness  of  over-the-counter  (OTC) 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases.  The  Advisory  Committee  for 
Reproductive  Health  Drugs  reviews  and 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  practice  of  obstetrics,  gynecology, 
and  related  specialties.  The  Anti- 
Infe<:tive  Drugs  Advisory  Committee 
reviews  and  evaluates  available  data 
(:on<:eming  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  the  treatment 
of  infe<:tious  diseases  and  disorders.  The 
Antiviral  Drugs  Advi.sory  Committee 
reviews  and  evaluates  avaiL-ble  data 
concerning  the  safety  and  effe<:tiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  the  treatment 
of  acquired  immune  deficiency 


syndrome  (AIDS).  AIDS-related  complex 
(ARC),  and  other  viral,  fungal,  and 
mycobacterial  infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  6, 
1996,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committees  discussion.  On 
November  20.  1996,  the  committees  will 
jointly  discuss  issues  relevant  to  the  use 
of  microbicidal  topical  vaginal  agents 
against  infection  with  sexually 
transmitted  Chlamydia  trachomatis  (CT) 
and  Neisseria  gonorrhoeae  (GC).  In  light 
of  the  significant  public  health  imp>act 
of  these  sexually  transmitted  diseases, 
and  the  difficulties  related  to  the 
evaluation  and  promotion  of  topical 
vaginal  agents  as  prophylaxis  against  CT 
and  GC,  FDA  is  soliciting  opinions  and 
advice  from  the  advisory  committees 
regarding  the  development  of  policy  for 
topical  vaginal  bacteriocidal  agents. 
Issues  for  discussion  include:  (1)  The 
quality  and  type  of  data  that  are 
available  to  support  the  use  of  such 
agents  as  prophylaxis  against  CT  and 
GC.  (2)  what  additional  data  would  be 
required  by  the  agency  to  create  a  label 
for  such  agents,  and  (3)  whom  would 
the  appropriate  target  audience  be  for 
such  agents.  The  agency  encourages 
investigators,  academicians,  and 
members  of  the  pharmaceutical  industry 
with  information  about  the  use  of  such 
agents  as  prophylaxis  against  infection 
with  CT  and  GC  to  respond  to  this 
notice.  On  November  21.  1996.  the 
committees  will  discuss  guidelines  for 
the  development  of  vaginal  products  for 
preventing  the  transmission  of  the 
human  immunodeficiency  virus  (HIV). 
On  November  22,  1996,  the  committees 
will  discuss  proposals  and  guidances  for 
clinical  efficacy  studies  on  marketed 
OTC  vaginal  spermicides.  Issues  for 
discu.ssion  will  include  the  type  of  data 
and  quality  of  both  in  vitro  and  in  vivo 
data  needed  to  support  and  ensure 
spermicidal  efficacy  in  final 
formulation. 

Antiviral  Druga  Advisory  Committee 

Date,  time,  and  place.  November  22, 
1996.  8:30  a.m..  Caithersburg  Hilton. 
Ballroom.  620  Perry  Pkwy.. 
Caithersburg.  MD. 
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Type  of  meeting  and  contact  person. 
Open  committee  discussion,  8:30  a.m.  to 

11  a.m.;  open  public  hearing.  11  a.m.  to 

12  m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  12  m.  to  4:30  p.m.;  Rhonda 
W.  Stover,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington.  DC  area). 
Antiviral  Drugs  Advisory  Committee, 
code  12531.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  15, 
1996,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  data  relevant  to 
new  drug  application  (NDA)  20-705, 
Rescriptor®,  (delavirdine,  Pharmacia 
and  Upjohn  Co.)  for  use  in  the  treatment 
of  HIV  infection. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 


minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairpereon  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 


2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  October  22, 1996. 
Michael  A.  FriBdauui, 

Deputy  Commissioner  for  Operations. 

[PR  Doc.  96-27854  Filed  10-29-96:  8:45  am] 

BHJJNQ  COM  41l»-«1-# 


Public  Health  Service 

Sutwtance  Abuse  and  Mental  Health 
Servicas  Administration;  Notica  of 
Listing  of  Membero  of  the  Subatanca 
Abuaa  and  Mental  Health  Sarvicaa 
Administration's  Senior  Executive 
Service  Performance  Review  Board 
(PRB) 

The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  annoimces  the  pwrsons  who 
will  serve  on  the  Substance  Abuse  and 
Mental  Health  Services 
Administration's  Performance  Review 
Board.  This  action  is  being  taken  in 
accordance  with  Title  5,  U.S.C,  Section 
4314(c)(4),  which  requires  that  members 
of  performance  review  boards  be 
appointed  in  a  manner  to  ensure 
consistency,  stability,  and  objectivity  in 
performance  appraisals,  and  requires 
that  notice  of  the  appointment  of  an 
individual  to  serve  as  a  member  be 
published  in  the  Federal  Register. 

The  following  persons  will  serve  on 
the  SAMHSA  Performance  Review 
Board,  which  oversees  the  evaluation  of 
performance  appraisals  of  SAMHSA 's 
Senior  Executive  Service  (SES) 
members: 

Frank  J.  SulUvan,  Ph.D.,  Chairperson 
Bernard  S.  Arons,  M.D. 
William  A.  Robinson,  M.D. 
Ruth  D.  Sanchez-Way,  Ph.D. 

For  further  information  about  the 
SAMHSA  Performance  Review  Board, 
contact  the  Division  of  Human 
Resources  Management,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  5600  Fishers  Lane, 
Room  14  C-24,  Rockville,  Maryland 
20857,  telephone  (301)  443-5030  (not  a 
toll-free  number). 
Nelba  Chaves, 
Administrator,  SAMHSA. 
[FR  Doc.  96-27711  Filed  10-29-96;  8:45  ami 
BaiJNG  OOOE  4iao-oi-M 
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DEPARTMENT  OF  THE  MTERfOR 

Bur—u  of  Indian  AfWrs 

Proclaiming  Certain  Landa  aa 
Raaarvatlon  for  ttia  Kaiiapai  Tribe  In 
Waahington 

AOINCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  ReMrvation 

Proclamation. 

SUMMAMV:  The  Assistant  Secretary. 
Indian  Affairs  proclaimed 
approximately  40.06  acres,  more  or  less, 
as  an  addition  to  xhm  reeervation  of  the 
Kalispel  Tribe  on  October  19. 1996.  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8.1. 
Fon  FUMTMiPi  mramukVKm  oontact: 
Larry  E.  Soivner.  Bureau  of  Indian 
Affairs,  Chief.  Division  of  itaal  Estate 
Services.  MS-4510/MIB/Code  220.  1M9 
C  Street.  N.W..  Washington.  D.C  20240. 
telephone  (202)  20B-7737. 

aupnjMDiTAMv  mromukvom'.  a 

proclamation  was  issued  on  October  19. 
1906.  according  to  the  Act  of  June  18. 
1934  (48  SUt.  986;  25  U.S.C  467).  for 
the  tract  of  land  described  below.  The 
land  was  proclaimed  to  be  an  addition 
lo  and  part  of  the  reservation  of  the 
Kalispel  Tribe  for  the  excluaive  use  of 
Indians  on  that  reservation  who  are 
entitled  to  reside  at  the  reservstion  by 
anrolhnent  or  tribal  membership. 

Kalispel  Indian  Baaarvatiee 

Spokane  County,  Waahinglon 

Southeast  quarter  of  Section  13. 
Township  25  North.  Range  41  East. 
Willamette  Meridian,  Spokane  County, 
Washington. 

Parcel  " A-1 ",  being  a  portion  of  Parcel 
"A".  Record  of  Survey  Book  42.  P^e  12. 
records  of  Spokane  County  described  as 
follow*:  Begiming  at  a  point  which  it 
sitiMled  S  89*10-45"  W  95.00  fset  trom  the 
Easterly  line  of  said  SE'A  and  N  VAVXh"  W 
lOS.OO  feet  from  the  Southerly  line  of  said 
SBV«;  tbmtce  frtun  said  point  of  beginning  N 
0*4«'15 "  W.  54a.00  foet;  tkmKX  S  8«*ia45 " 
W.  ie04.11  feet  to  a  point  on  the  Westerly 
line  of  said  Parcel  "A";  thence  S  22*51'20" 
W.  along  said  Westerly  line.  551.74  feet  to 
the  Southwesterly  comer  thereof:  thence  N 
•5*29-41"  E.  122  42  feet:  thence  along  a 
tangent  curve  to  the  right  having  a  radius  of 
3716.88  feet,  through  a  central  angle  of 
2*57'22"  and  an  arc  distance  of  191.77  feet, 
thence  tangent  to  the  preceding  curve  N 
88*2703"  E.  226.04  feet:  thence  along  a 
tangent  curve  to  the  right,  having  a  radius  of 
4064  30  feet,  through  a  central  angle  of 
4*13'28"  and  an  src  distance  of  299.66  feet: 
thence  tangent  to  the  preceding  curve  S 
87*19'29  ■  E.  947  13  feet  to  a  point  situated 
on  the  Nortiterly  line  of  that  certain 


"Roadway  Easement"  yantad  to  Stats  of 
Washii^ton.  dated  March  24. 1992;  thanes  N 
83*22-42"  E..  along  said  Northeriy  line.  41.21 
feel,  more  or  less  to  the  point  of  beginning; 
EXCEPT  that  portion,  if  any,  conv^ed  to 
Spokane  County  by  instrument  reoordad 
October  28. 1975  under  Auditor's  Pile  No. 
7510280362;  Situated  In  the  County  of 
Spokane,  State  of  Washington,  containing 
20.06  acres,  more  or  less. 

Parcel " A-2"  being  a  portion  of  Parcel  "A" 
Record  of  Survey.  Book  42,  Pags  12,  rscords 
of  Spokane  County,  described  as  follows: 
Conunencing  at  a  point  which  is  situated  S 
89*10-45  -  W  95.00  feet  from  the  Easterly  line 
of  said  SEV4  and  N  0*49-15'-  W.  105.00  feet 
from  the  Southerly  line  of  said  SEV4;  thence 
from  said  point  of  commencement  N 
0*49-15-  W.  548.00  faet  to  the  point  of 
beginning:  thence,  continuing  N  0*49-15"  W. 
590.87  feet:  thence  leaving  said  right-of-way 
line  S  89*10-45-  W.  1345.02  feet  to  a  point 
on  the  Westerly  line  of  said  parcel  "A"; 
thence  S  22*3120^  W..  along  said  Westerly 
line,  645.18  feet;  tlience,  leaving  said 
Westerly  line.  N  89*10-45"  E.  1604.11  feet  to 
the  point  of  Wglnniog;  EXCEPT  that  portion. 
if  any,  conveyed  to  Spokane  County  by 
instrument  fscorded  October  28. 1975  under 
Auditor's  File  No.  78lOi2a03«2:  situated  in 
the  County  of  Spokane.  Slate  of  Washington, 
containing  20.00  acres,  more  or  less. 


Title  to  the  land  described  above  is 
conveyed  sub)ect  to  any  valid  existing 
easements  for  public  roads,  highways, 
public  utilities,  pipelines,  reilroeds,  and 
any  other  righte-ot-way  on  record. 

Dated:  October  19. 1996. 
Ada  E.  Dear. 

Auistant  Secretory.  Indian  Affofn. 

IFR  Doc  96-27816  PUed  10-29-96;  8:45  am) 


Bureau  of  Land 

[UT  940  06  g70Q-0»  UTU-173t2t.  UTU- 
74046] 


Pftipoaad  Ptan  Amafidknanl  to  Ulati 

AOCNCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability  and  notice 
of  reehy  action. 

StAMARY:  Notice  is  hereby  mven  that  an 
environmental  assessment  ^A)  and 
proposed  phin  amendment  to  the 
Pinyon  Management  Framework  Plan 
(MFP)  ibr  land  tenure  adjustments  have 
been  completed.  Pursuant  to  this 
environmental  aaseaament  and  proposed 
plan  amendment.  2.482.82  acres  of 
public  lands  have  been  found  suitable 
for  dispoeel  through  exchange  pursuant 
to  section  206.  Title  H  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  Public  land  proposed  for 
exchange  is  located  at  Salt  Lake 
Meridian.  T.  35  S..  R.  17  W..  Sec.  18. 


lots  1  to  4  inclusive:  EV^SW'A., 
EViNWVi.  T,  35  S„  R.  18  W.,  Sec  13; 
Sec.  14,  EVi;  Sec.  24.  NWV..  T.  34  S.. 
R.  17  W..  Sec.  19.  lots  3  and  4.  T.  33  S., 
R.  17  W.,  Sec.  23,  WVi;  Sec.  34,  W'A; 
Sec.  35,  WVi.  Iron  County.  Utah.  The 
United  States  would  acquire  the 
following  described  2,080.00  acres  of 
private  land  from  the  Escalante  Farms 
Co.  and  Janice  L  Woods  Trust:  Salt  Lake 
Meridian.  T.  35  S..  R.  18  W.,  Sec.  23, 
NWV,;  Sec.  25,  W»/i;  Sec.  27.  N'/i;  Sec. 
29.  N'/i;  Sec.  33.  SVi;  Sec.  34.  N»/i;  Sec. 
35.  W*/2.  The  land  tenure  adjustment 
will  not  occur  until  at  least  60  days  after 
the  date  of  this  notice  and  is  contingent 
upon  the  signing  of  a  decision  reconl 
approving  the  proposed  amendment. 
DATES:  The  proposed  plan  amendment 
may  be  protested.  The  protest  period 
will  commence  with  the  date  of 

Eublication  of  this  notice.  Protests  must 
e  submitted  on  or  before  November  29. 
1996. 

AOOnciIca:  Protests  to  the  proposed 
plan  amendment  should  be  addressed  to 
the  Director,  Bureeu  of  Land 
Manageqaent  (4(K»,  Resource  Planning 
Teem.  1849  C  Street.  NW,  Washii^on. 
DC  20240,  within  30  days  after  the  date 
of  publication  of  this  notice  for  the 
proposed  planning  amendment. 

KM  nmxmm  upowmatiom  oontact: 

Craig  Efarton.  Acting  Beaver  River 
Resource  Area  Manager,  Bureau  of  Land 
Managemant.  Cedar  Qty  Diatrict.  176 
D.L  Saiient  Drive,  Cedar  City,  Utah 
84720,  telephone  (801)  586-2401. 
WPPLlMBfTAfiV  wpowmation;  The  lands 
described  have  been  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
for  a  period  of  five  (5)  yeers  or  pending 
disposition,  whichever  occurs  first. 
Oily  the  surface  estate  will  be  disposed. 
The  patents,  when  issued,  will  contain 
certain  reservations  to  the  United  States 
and  will  be  subject  to  existing  righls-of- 
way.  Detailed  iafmination  concerning 
these  reservations  as  well  as  specific 
conditicms  of  the  exchange  are  available 
for  review  at  the  Cedar  City  District 
dike  at  tiie  addmas  Usted  above.  Any 
person  who  participated  in  the  planning 
process  and  has  an  interest  which  is  or 
may  be  adversely  affiected  by  these 
proposed  amendments  may  protest  to 
the  Director  of  the  Bureeu  of  Land 
Management.  The  protest  must  be  in 
writing  and  filed  within  30  days  of  the 
date  of  pubUcation  of  this  Notice  of 
Availability  in  the  Federal  Register.  The 
protest  shall  contain  the  name,  mailing 
address,  telephone  number  and  interest 
of  the  person  filing  the  protest;  a 
statement  of  the  issue  or  issues  being 
protested;  a  statement  of  the  part  of  the 
amendment(s)  being  protested;  a  copy  of 
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all  documents  addressing  the  issue  or 
issues  that  were  submitted  during  the 
planning  process  and  a  concise 
statement  explaining  why  the  State 
Director's  proposed  decision  is  believed 
to  be  in  error.  In  the  absence  of  timely 
objections,  these  proposals  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 
David  E.  Little, 
Acting  State  Director. 

[PR  Doc.  96-27786  Filed  10-29-96;  8:45  am) 
aajjaa  cooa  4310-oo-p 


[MT-02O-Ofr-131O-P;  NDM  74482] 

Notica  of  Proposed  ftoinstatament  of 
Terminated  Oil  and  Qaa  Leaae 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NDM  74482,  Slope 
Cotmty,  North  Dakota,  was  timely  filed 
and  accompanied  by  the  reqiured  rental 
accruing  ftom  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%  percent  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  contained 
in  Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188],  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  October  22, 1996. 
)oan  M.  Seiliert. 

Acting  Chief,  Fluids  Adjudication  Section. 
(PR  Doc.  96-27829  Filed  10-29-96:  8:45  am) 

aaXMQ  COOC  4310-ON-P 


[NV-013-1430-01;  N-61244] 

Notice  Of  Realty  Action;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

StIMMARY:  The  following  land  in  Elko 
Coimty,  Nevada  has  been  examined  and 
identified  as  suitable  for  disposal  by 
direct  sale,  including  the  mineral  estate 
with  no  known  value,  under  Section 
203  and  Section  209  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
October  21. 1976  (43  U.S.C.  1713  and 
1719)  at  no  less  than  fair  market  value: 


Mount  Didilo  Maridian.  Nevada 

Sec  8.  E'/iNB'ASWV*.  NEV4NWV4SE^A, 
S'/iNWV«NWV4SEV*.  S'^NW'ASEVi. 
Comprising  55  acres,  more  or  less. 

The  above  described  land  is  being 
offered  as  a  direct  sale  to  Elko  General 
Hospital,  a  political  subdivision  of  Elko 
Coimty,  Nevada.  Final  determination  on 
disposal  will  be  made  after  completion 
of  an  environmental  analysis.  Another 
Notice  of  Realty  Action  will  be  issued 
at  that  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  Resource 
Area,  3900  E.  Idaho  Street.  Elko, 
Nevada. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register. 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  lews,  including  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
disposals  pursuant  to  Sections  203  and 
209  of  FLPMA.  The  segregation  shall 
terminate  upon  issuance  of  a  patent  or 
other  document  of  conveyance,  upon 
publication  in  the  Federal  Register  of  a 
Notice  of  Termination  of  Segregation,  or 
270  days  from  date  of  this  publication, 
which  ever  occurs  first. 

Interested  parties  may  submit         * 
comments  to  the  Elko  District  Office. 
Bureau  of  Land  Management.  3900  E. 
Idaho  Street,  Elko,  NV  89801. 
Comments  shall  be  submitted  by 
December  16, 1996. 

Dated:  October  18. 1996. 
Helen  Hankins, 
District  Manager. 
IFR  Doc.  96-27785  Filed  10-29-96;  8:45  am] 

aaJJNO  CODE  4310-HC-P 


Minerals  Management  Service 

Outer  Continental  Shelf,  Central  Gulf  of 
Mexico  OH  and  Qaa  Leaae  Sale  166 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Availability  of  the  Proposed 

Notice  of  Sale. 

Gulf  of  Mexico  Outer  Continental 
Shelf  (OCS);  NoUce  of  Availability  of 
the  Proposed  Notice  of  Sale  for 
proposed  Oil  and  Gas  Lease  Sale  166  in 
the  Central  Gulf  of  Mexico.  This  Notice 
of  Availability  is  published  pursuant  to 
30  CFR  256,29(c),  as  a  matter  of 
information  to  the  public. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS,  the  Secretary  of  the  L'lterior, 
pursuant  to  section  19  of  the  OCS  Lands 
Act,  as  amended,  provides  the  affected 


States  the  opportunity  to  review  the 
proposed  Notice  of  Sale. 

The  proposed  Notice  of  Sale  for 
proposed  Sale  166  may  be  obtained  by 
written  request  to  the  Public 
Informaticm  Unit,  Gulf  of  Mexico 
Region,  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard.  New 
Orleans,  Louisiana  70123-2394,  or  by 
telephone  at  (504)  736-2519. 

Potential  bidders  are  advised  that  the 
State  of  Alabama  has  requested  that 
unleased  blocks  due  south  and  within 
15  miles  of  Baldwin  Cotmty,  Alabama, 
not  be  offered  for  leasing  in  this 
proposed  sale.  As  of  October  21, 1996, 
this  involves  six  whole  or  partial  blocks: 
Mobile  Area  Blocks  826,  829,  957.  958, 
and  1001.  and  Viosca  Knoll  Blodi  34. 
Potential  bidders  and  other  interested 
parties  are  invited  to  express  their  views 
on  this  matter  in  writing  by  December 
1. 1996.  Comments  should  be  addressed 
to  the  Regional  Director,  Gulf  of  Mexico 
Region,  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  scheduled  for 
March  1997. 

Dated:  October  24, 1996. 
Hugh  Hilliard. 

Acting  Director,  Minerals  Management 
Service. 

IFR  Doc.  96-27841  Filed  10-29-96;  8:45  am) 
BMJMQ  CODE  4S1»-t«M« 


National  Parle  Service 

National  Capital  Memorial 
Commission;  Notice  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Thursday,  November  14. 1986, 
at  1  p.m.,  at  the  National  Building 
Museum.  Room  312.  5th  and  F  Streets. 
NW. 

The  Commission  was  established  by 
Public  Law  99-652.  the  Commemorative 
Works  Act.  for  the  purpose  of  preparing 
and  recommending  to  the  Secretary  of 
the  Interior.  Administrator.  General 
Services  Administration,  and  Members 
of  Congress  broad  criteria,  guidelines, 
and  policies  for  memorializing  persons 
and  events  on  Federal  lands  in  the 
f4ational  Capital  Area  (as  defined  in  the 
National  Capital  Planning  Act  of  1952, 
as  amended),  through  the  media  of 
monimients.  memorials  and  Statues,  it 
is  to  examine  each  memorial  proposal 
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for  adequacy  and  appropriatenaM,  make 
recommendations  to  the  Secretary  and 
Administrator,  and  to  serve  as 
information  focal  point  for  those 
persons  seeking  to  erect  memorials  on 
Federal  land  in  the  National  Capital 
Area. 

The  members  of  the  Commission  are 
as  follows: 

Director.  National  Park  Service 

Chairman.  National  Capital  Planning 
Commission 

The  Architect  of  the  Capitol 

Chairman,  American  Battle  Monuments 
Commission 

Chairman,  Commission  of  Fine  Arts 

Mayor  of  the  District  of  Columbia 

Administrator,  General  Services 
Administration 

Secretary  of  Defense. 

The  purpose  of  the  meeting  will  be  to 
discuss  currently  authorized  and 
proposed  memoriais  in  the  District  of. 
Columbia  and  environs. 

The  meeting  will  be  open  to  the 
public.  Any  person  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 
Persons  who  wish  to  file  a  written 
statement  or  testify  at  the  meeting  or 
who  want  further  information 
concerning  the  meeting  may  contact  the 
Commission  at  202-619-7097.  Minutes 
of  the  meeting  will  be  available  for 
public  inspection  4  weeks  after  the 
meeting  at  the  Office  of  Stewardship 
and  Partnerships.  National  Capital 
System  Support  Office.  1100  Ohio 
Drive.  SW.,  Room  220.  Washington. 
D.C.,  20242. 

Dated:  October  17.  1996 
Terry  R.  CarkAoo. 

Acting  Field  Director.  National  Capital  Area. 
(PR  Doc.  96-27751  Filed  10-2»H)6:  8:45  ami 
muata  com  4>i«-7«-m 


Nafttonal  Regtotor  of  Historic  Ptaoes; 
Notiflcatton  of  Pending  Nomlnattons 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  19,  1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington.  DC.  20013-7127.  Written 


comments  should  be  submitted  by 

November  14,  1996. 

Carel  D.  ShuU. 

Keeper  of  the  National  Register. 

CX3LORADO 

Garfletd  CoHBty 

Cardiff  Coke  Ovens.  Co.  Rt  116. 
approximately  1.5  mi.  S.  of  Glenwood. 
Glenwood  Springs  vicinity,  96001331 

FLOUDA 

DedoCovBty 

Fuchi  Bakery  (Homesteed  MPS),  102  S. 

Krome  St.,  Homestead,  96001335 
Lindemao — )ohnson  House  (Homesteed 

MPS),  906  N.  Krome  Ave..  Homestead, 

96001332 

LeonCo«iBty 

Avoritt— Winchester  House.  W  side  of  PL  59. 
S  of  jet.  with  Moccasin  Gap — Cromartie 
Rd..  Miccoaukee.  96001336 

Orange  Cenaty 

Tilden.  L^ither  P..  House.  940  Tildenvllle 
School  Rd.  Winter  Garden.  96001337 

Palm  Beecli  CewOy 

Pahokee  High  School.  360  Main  St.,  Pahokee, 
96001334 

Vahvia  Coenty 

Cypress  Street  Elementary  School  (Daytooa 
Beech  MPS).  900  Cypress  St..  Oaytona 
Beach.  96001333 

GEORGIA 

BeilackCenty 

Savannah  Avenue  Historic  District.  Along 
Savannah  Ave.  and  B.  Grady  St.  between 
S.  Craacent  Or..  Statesboro.  96001339 


r«llaa( 

College  Park  Historic  District.  Roughly 
bounded  by  Vesta  Ave..  Yale  Ave., 
Madison  St..  Harris  St..  and  Washington 
Rd..  College  Park.  96001338 

lenkins  Ceyaty 

Do%vnto%vn  Mlllen  Historic  District.  Along 
Cotton  Ave.  roughly  tx>unded  by  N. 
Hendrix  St..  E.  Wlnthrope  Ave..  N 
Masonic  St..  and  the  RR  line.  Millen. 
96001340 

ILLINOIS 

AimaMmimr  Cammty 

McClure.  Thomas  |.  and  Caroline.  House, 
Main  St,  .5  mi.  B  of  IL  3,  Mcaure. 
96001341. 

LakaCooBty 

Armour.  Ptillip  D..  ID.  House.  900  Armour 
Dr..  Lake  Bluff,  96001342 

KENnxanr 


iCavmty 

Crisler — CuUey  Mill,  Camp  Ernst  Ln., 
approximately  .5  mi.  NW  of  ^n.  with  Camp 
Cmst  Rd.,  Burlington  vicinity,  96001347 

Beur^aa  Comly 

Sugar  Grove.  573  day— Kiaer  Rd..  Paris 
vicinity.  96001346 


Woodlawn,  Peacock  Rd.,  approximately  2  mi. 
N  of  Paris.  Paris  vicinity.  96001345 

FramkliB  Covuly 

Archeological  Site  15  PR  368  (Boundary 
Increase).  Address  Restricted,  Frmnklbrt 
vicinity.  96001348 

Herdia  Coiuty 

West  Point  Historic  District  (Hardin  County 

MRA) 
Roughly  bounded  by  the  Salt  River.  2nd. 

South.  13th,  Mulberry,  and  Ebn  SU..  West 

Point.  96001344 

Warren  Ceoaty 

Cave  Spring  Farm.  Rocky  Hill  Rd.. 
approximately  .5  mi.  NE  of  Smiths  Grove, 
Smiths  Grove  vicinity.  06001343 

MARYLAND 

CafToU  Couaty 

Lineboro  Historic  District.  Main  Street  from 
Church  to  Mill  SU.,  Lineboro.  96001350 

BaltiaMire  IndepaniUnt  City 

Cedar  Grove.  301  Kendall  Rd.,  Baltimore. 
96001349 

MINNESOTA 

St  Loois  Conaty 

FujiU.  )un.  Cabin.  Eastern  tip  of  Wendt 
Island,  approximately  30  mi.  E  of  Ranier, 
Voyageurs  National  Park,  Ranier  vicinity, 
96001351 

Missfssim 

AlcoraCaaaty 

Corinth  National  Cemetery  (Qvil  War  Era 
National  Cemeteries  MPS).  1551  Horton 
St..  Corinth.  96001352 

NEBRASKA 

PiatteCeoBly 

Columbus  Commercial  Historic  District, 
Roughly  l>ounded  by  11th  and  14th  Sts. 
and  23rd  and  28th  Aves..  Columbus, 
96001353 

NEW  YORK 

Kiags  Cooaty 

Stuyvesant  Heights  Historic  District 
(Boundary  Increase).  Roughly.  Decatiu-  St 
from  Tompluns  to  Lewis  Aves.,  Brooldyn, 
96001355      » 

New  York  Ceuaty 

St.  Michael's  Church.  225  W.  99th  St.,  New 
York.  96001354 

TENNESffiE 

dayCavnty 

Free  Hills  Rosenwald  School,  Free  Hills  Rd., 
E  of  TN  52,  Free  Hill.  96001360 

Hay  weed  Ceuaty 

Woodlawn  Baptist  Church  and  Cemetery, 
Woodlawn  Rd,  B  of  TN  19.  Nutbush 
vicinity.  96001358 


■Ceuaty 

Cairo  Rosenwald  School,  Zieglers  Fort  Rd., 
approximately  2.5  mi.  S  of  TN  25,  Cairo, 
96001359 
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While  Cannty 

Speiry— Smith  House,  121  Maple  St.,  Sparta, 
96001357 

TEXAS 

DeWittCooirty 

Municipal  Power  Plant,  810  Front  St, 
Yoakiun.  96001356 

WISCONSIN 

Graat  Cooaty 

Central  House  Hotel,  1005  Wisconsin  Ave., 
Boscopel,  96001361 

[FR  Doc.  96-27750  Filed  10-29-96;  8:45  am] 

MJJNQ  OOOC  4Sie-T»-P 

DEPARTMENT  OF  JUSTICE 

Antttrust  Division 

Putrtic  Comments  and  Plaintiffs 
Response:  United  States  of  America  v. 
American  Siding  Company  and  S-K-l 
Umltad 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  S 16  (bHh),  that  Public 
Comments  and  PlaintifTs  Response  have 
been  filed  with  the  United  States 
Qistrict  Court  for  the  District  of 
Columbia  in  United  States  v.  American 
Skiing  Company  and  S-K-I  Limited. 
Qv.  Action  No.  96-01308. 

On  June  11. 1996.  the  United  States 
filed  a  Complaint  seeking  to  en}oin  a 
transaction  in  which  American  Skiing 
Company  ("ASC")  agreed  to  acquire  S- 
K-I  Umited  ("S-K-I").  ASC  and  S-K- 
I  are  the  two  largest  owner/operators  of 
ski  resorts  in  New  England,  and  this 
transaction  would  have  combined  eight 
of  the  largest  ski  resorts  in  this  region. 
The  Complaint  alleged  that  the 
proposed  acquisition  would 
substantially  lessen  competition  in 
providing  skiing  to  eastern  New 
England  and  Maine  skiers  in  violation  of 
Section  7  of  the  Clayton  Act.  15  U.S.C 
§  18,  and  Section  1  of  the  Sherman 
Antitrust  Act,  15  U.S.C.  §  1. 

Public  comment  was  invited  within 
the  statutory  60-day  comment  period. 
Such  comments,  and  the  responses 
thereto,  are  hereby  published  in  the 
Federal  Register  and  filed  with  the 
Court.  Brochures,  newspaper  clippings 
and  miscellaneous  materials  appended 
to  the  Public  Comments  have  not  been 
reprinted  here,  however  they  may  be 
inspected  with  copies  of  the  Complaint. 
Stipulation,  proposed  Final  Judgment. 
Competitive  Impact  Statement.  Public 
Comments  and  PlaintifTs  Response  in 
Room  3233  of  the  Antitrust  Division. 
Department  of  Justice.  Tenth  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C  20530  (telephone: 


202-633-2481)  and  at  the  office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Coltunbia,  Third  Street 
and  Constitution  Avenue.  N.W., 
Washington,  D.C.  20001. 

Copies  of  any  of  these  materials.may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
CoBstanoe  K.  RobfaHOB. 
Director  of  Operations,  Antitrust  Division. 

United  States  of  America,  Plaintiff,  v. 
American  Skiing  Company,  and  S-K-I 
Limited,  Defendants. 

[Civil  Action  No.:  96-01308-TPJl 

United  States'  Response  to  Public 
Comments 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedtires  and  Penalties  Act, 
15  U.S.C.  §  16(b)-(h)  )(the  "Tunney 
Act"),  the  United  States  responds  to  the 
public  comments  received  regarding  the 
proposed  Final  Judgment  in  diis  case. 


I.  Background 

The  United  States  filed  a  civil 
antitrust  Complaint  on  Jime  11. 1996, 
alleging  that  the  proposed  acquisition  of 
the  ski  resorts  of  S-K-I  Limited  ("S-K- 
I")  by  American  Skiing  Company 
("ASC")  would  violate  Section  7  of  the 
Clayton  Act,  15  U.S.C.  §  18.  The 
Complaint  alleged  that  ASC  and  S-K-I 
were  the  two  largest  owner/operators  of 
ski  resorts  in  New  England,  and  that  the 
proposed  transaction  would  combine 
eight  of  the  largest  ski  resorts  in  this 
region.  In  particular,  the  acquisition 
would  substantially  increase  the 
concentration  among  ski  resorts  to 
which  eastern  New  England  residents 
(i.e..  those  in  Maine,  eastern 
Massachusetts  and  Connecticut,  and 
Rhode  Island)  practicably  can  go  for 
weekend  ski  trips,  and  among  those  to 
which  Maine  residents  practicably  can 
go  for  day  ski  trips.  As  a  result,  this 
acquisition  threatened  to  raise  the  price 
of.  or  reduce  discoimts  for,  weekend 
and  day  skiing  to  consiuners  living  in 
those  areas  in  violation  of  Section  7  of 
the  Clayton  Act. 

At  the  same  time  the  Complaint  was 
filed,  the  United  States  also  filed  a 
proposed  settlement  that  would  permit 
ASC  to  complete  its  acquisition  of  S-K- 
I's  ski  resorts,  but  also  require  certain 
divestitures  that  would  preserve 
competition  for  skiers  in  eastern  New 
England  and  Maine.  This  settlement 
consists  of  a  Stipulation  and  a  proposed 
Final  Judgment. 

The  proposed  Final  Judgmmt  orders 
the  parties  to  sell  all  of  S-K-I's  rights, 
titles,  and  interests  in  the  Waterville 
Valley  resort  in  Campton.  New 
Hampshire,  and  all  of  ASC's  rights, 
titles,  and  interests  in  the  Mt.  Cranmore 


resort  in  North  Conway,  New 
Hampshire,  to  (me  or  more  purchasers 
who  nave  the  capability  to  compete 
effiectively  in  the  provision  of  skiing  for 
eastern  New  England  and  Maine  skiers 
at  Waterville  Valley  and  Mt.  Cranmore. 
The  Stipulation  and  proposed  Final 
Judgment  also  impose  a  hold  separate 
agreement  that  requires  defenduits  to 
ensure  that,  imtil  the  divestitiue 
mandated  by  the  proposed  Final 
Judgment  has  been  accomplished,  S-K- 
I's  Waterville  Valley  and  ASC's  Mt. 
Cranmore  operations  will  be  held 
separate  and  apart  from,  and  operated 
independently  of,  defendants'  other 
assets  and  businesses,  and  be  preserved 
and  maintained  as  saleable  and 
economically  viable,  ongoing  concerns, 
with  competitively  sensitive  business 
information  and  decision-making 
divorced  from  that  defendants'  other  ski 
resorts. 

A  Competitive  Impact  Statement 
("QS"),  explaining  the  basis  for  the 
complaint  and  proposed  consent  decree 
in  settlement  of  the  suit,  was  filed  on 
June  18, 1996,  and  subsequently 
published  for  comment,  along  with  the 
Stipulation  and  proposed  Final 
Judgment,  in  the  Federal  Registo-  on 
Jime  28, 1996  (61  FR  33765-33774),  as 
required  by  the  Turmey  Act.  The  CIS 
explains  in  detail  the  provisions  of  the 
proposed  Final  Judgment,  the  nature 
and  purpose  of  these  proceedings,  and 
the  proposed  acquisition  alleged  to  be 
illmal. 

The  United  States,  ASC,  and  S-*-I 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  Tuimey  Act.  The 
plaintiff  and  defendants  have  now,  with 
the  exception  of  publishing  the 
comments  and  this  response  in  the 
Federal  Register,  completed  the 
procedures  the  Tunney  Act  requires 
before  the  proposed  Final  Judgment  can 
be  entered.'  The  sixty-day  period  for 
public  comments  expired  on  August  27, 
1996.  As  of  October  1, 1996,  the  United 
States  had  received  98  comments. 

llie  comments,  whidi  are  collected  in 
the  Appendix  to  this  Response,^  came 
from  a  variety  of  sources.  The  most 
comprehensive  comment  was  submitted 
by  the  Mount  Washington  Valley  Task 
Force,  chaired  by  James  B.  Sotnerville. 


<  The  United  Su«et  pUini  to  publish  the 
comments  end  this  reqwnse  promptly  in  the 
Fadwai  tifiilw  It  will  provide  the  Couil  with  a 
certificate  of  complianca  with  tlw  requirement*  of 
the  Tunney  Act  and  file  a  motion  for  entry  of  final 
judgment  once  puliUcation  Ukm  place. 

'The  rpmriMiiu  have  been  numbered,  and  a  log 
prepared.  For  aaae  of  reiannoe,  the  United  State* 
in  tms  RBspoiae  refers  to  individual  oommenU  by 
tlte  log  nifmbar  aatigniMJ  to  the  comment,  widi  the 
exception  of  numliar  98,  which  is  leliuied  to  as  the 
"Conway  Report" 
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manager  of  Town  of  Conway,  New 
Hampshire  (the  "Conway  Repoit").  The 
other  comments  came  primarily  from 
individuals  such  as  skiers,  property 
owners,  local  business  persons,  and 
others.  Many  of  the  points  made  by 
individual  commentors  were  spelled  out 
in  more  detail  in  the  Conway  Report. 

n.  Raeponae  to  Commenls 

A.  Overview 

Several  comments  (3,  67,  75.  78,  97) 
support  the  proposed  Final  Judgment.  In 
particular  they  express  approval  of  the 
provisions  that  require  the  divestiture  of 
the  Mt.  Cranmore  ski  resort  and  related 
assets.  These  commentors  note  that 
economies  of  scale  do  not  necessarily 
result  in  lower  prices  (76.  97)  and  that 
LBO  Resort  Enterprises  (the  predecessor 
to  ASC)  raised  prices  and  eliminated 
discount  voucher  programs  at  Mt. 
Cranmore  after  acquiring  it.  (67, 97) 
"LBO  only  discounts  when  their 
competition  is  discounting  and 
impacting  their  skier  visits  and  profit 
margin."  (76)  One  commentor  stated. 
"We  need  more  competition,  not  less 
competition,  in  this  area."  (97)  The 
commentor  also  noted  that  the  new 
o%vners  of  Mt.  Cranmore  would  have  as 
much  or  more  interest  as  LBO  in 
ensuring  that  Mr.  Cranmore  remains  a 
healthy,  vigorous  competitor  and  in 
promoting  the  local  economy.  Id. 

The  majority  of  the  comments 
submitted,  however,  including  the 
Conway  Report,  expressed  opposition, 
primarily  to  the  provision  of  the 
proposed  Pinal  Judgment  requiring 
divestiture  of  Mt.  Cranmore.  These 
comments  can  be  arranged  in  a  line  of 
argument  as  follows: 
— the  antitrust  laws  should  not  apply  to 

skiing: 
— the  Department  misconceived  the 

product  markets  for  day  and  weekend 

skiing: 
— the  Department  misconceived  the 

geographic  markets  for  eastern  New 

EnglaiKl  weekend  skiing  and  for 

Maine  day  skiing: 
— the  proposed  merger  does  not  pose 

any  anticompetitive  problem: 
— the  proposed  divestiture  does  not 

solve  the  anticompetitive  problem 

alleged  in  the  Complaint:  and 
— Mt.  Cranmore  is  not  viable  except  as 

part  of  the  post-merger  entity. 

The  comments  in  opposition  to  the 
proposed  Final  Judgment  are  addressed 
in  the  following  sections  of  this 
Response  and  are  arranged  by  the 
antitrust  issues  they  raise.  ^ 


B.  The  Clayton  Act  Appiiet  to 
Acquititions  in  the  Sii  Industry 

The  Conway  Repoit  along  with 
several  commentors  (12,  26,  32.  33,  56, 
77.  82,  89)  suggest  that  the  antitrust 
laws  should  not  apply  to  the  ASC/S-K- 
1  merger  because  skiing  is  a  "leisure 
activity."  They  maintain  that  the 
majority  of  skiers  are  middle-  and 
upperincoroe  people  who  pay  for  the 
activity  with  "oisaetiiMiary  dollars." 

In  general,  however,  the  antitrust  laws 
protect  consumers  in  whatever  markets 
they  choose  to  spend  their  money. 
Sp«ciflcally.  Section  7  of  the  Qayton 
Act  does  not  distinguish  betvreen 
leisure  activities  and  other  lines  of 
commerce.  Rather,  subject  to  certain 
jurisdictional  qualifications.  Section  7 

ftrohibits  all  acquisitioos  "wrhere  in  any 
ine  of  commerce  or  in  any  activity 
affecting  commerce  in  any  section  of  the 
country,  the  effect  of  such  acquisition 
may  be  substantially  to  lessen 
competition,  or  to  tend  to  create  a 
monopoly."  15  U.S.C  §  18  (emphasis 
sddeci).  The  provision  of  w«ek«id  and 
day  skiing  clearly  constitute  lines  of 
commerce  subject  to  Section  7  and  other 
antitrust  Isws.  The  business  of  skiing 
comprises  sll  services  related  to 
providing  access  to  downhill  skiing, 
including  but  not  limited  to,  providing 
lifts;  ski  patrol;  snowmaking;  design, 
building;  and  grooming  of  trails;  skiing 
lessons;  and  ancillary  services  such  as 
food  service,  entertainment,  and 
lodging.  See  Aspen  Highlands  Skiing 
Corp  V.  Aspen  Skiing  Co.,  738  F.2d 
1500.  aff'd,  472  U.S.  585  (1984)  (jury  in 
private  antitrust  case  found  relevant 
product  market  and  injury  in  downhill 
skiing).  Thus,  the  Department's  antitrust 
analysis  of  the  proposed  merger  of  ski 
slopes  is  appropriate. 

C.  Downhill  Skiing  Is  a  Relevant  Product 
Market  for  Antitrust  Purposes 

The  Conway  report  asserts  that  the 
"ski  industry  is  not  in  competition  with 
itself,"  but  rather  is  part  of  s  larger 
leisure  and  sports  industry.  For 
purposes  of  antitrust  analysis.  Conway 
and  several  commentora  (22,  41,  and  64) 
would  define  the  relevant  product 
market  as  sll  leisure  and  sports 
activities,  including  gambling,  cruises, 
warm  weether  resorts,  sdventure/ 
experience  trips,  shopping,  theeter. 
music,  and  professional  sports.  Cooway 
at  18. 


*Tbia  RaapoBM  addrMMa  all  ol  tha  antitruM 
iHOM  thai  m  imiaad  In  tba  coanaiaaU  and  taauf 
ralatad  to  tha  wibatanra  at  tba  CompUint  aad 


propoaad  Pinal  fudynaai.  UnralaMd  aifumanta  and 
ob^acttoM  ara  ooi  diacuaaad.  auch  aa  cnmpUintt 
about  alatananu  i«pafiad  la  tba  pf«aa  (32.  aa). 
Tbaaa  oonmant*  ara  trratawnt  to  tba  laauaa  of  thla 
caaa,  and  ooi  praparly  •ubtad  of  iwnmaiit  to  whicb 
tba  Aatitruat  Oivlaton  mul  raapoad  nadar  tba 
TuaiMyAct 


The  Antitrust  Division's  review  of 
meigere  is  governed  by  the  Clayton  and 
Sherman  Acts,  Supreme  Court 
precedent,  and  the  "Horizontal  Merger 
Guidelines"  issued  jointly  by  the 
Department  and  the  Federal  Trade 
Commission  in  1992.  The  standard  for 
defining  a  relevant  product  market  is  set 
forth  below: 

Specifically,  the  Agency  will  begin  Mdth 
each  prodtict  (narrowly  defined)  produced  or 
■old  by  each  merging  firm  and  ask  what 
would  hsppen  if  a  hypothetical  monopolist 
of  that  product  imp<Med  at  least  a  'small  but 
significant  and  nontransitory'  incroaae  in 
price,  but  the  terms  of  sale  of  all  other 
products  remained  constant.  If,  in  response 
to  the  price  increase,  the  reduction  in  sales 
of  the  product  would  be  large  enough  that  a 
hypothetical  monopolist  would  not  find  it 
profitable  to  impose  such  an  increase  in 
price,  then  the  Agency  will  add  to  the 
product  group  the  product  that  is  the  next- 
best  subMitute  for  the  merging  firm's  product. 

Horizontal  Merger  Guidelines  $  1.11.  See 
Brown  Shoe  v.  U.S..  370  U.S.  294  (1962). 
Applying  this  standard  to  the  present 
case,  downhill  skiing  is  the  relevant 
product  market.  For  purposes  of  this 
merger.  doMmhill  skiing  differe  from 
other  winter  recreational  activities  (such 
as  cross-country-skiing,  ice  skating, 
snowmobiling.  ice  climbing,  and  cruises 
to  wsim  westher  resorts)  and  from  all- 
weather  activities  (such  as  shopping  and 
gambling),  because  as  the  Department's 
investigstion  showed,  if  prices  at  ASC 
resorts  went  up  a  small  but  significant 
amount  after  the  merger  (for  example, 
by  five  perc»nt  without  inflation  or  any 
quality  improvements),  people  might 
switch  where  they  went  to  aki,  but  they 
would  continue  to  ski  rather  than 
switch  to  these  other  recrestional 
activities.  Typical  downhill  skiere 
would  not  switch  to  an  activity  such  as 
ice-climbing,  for  example,  just  because 
the  price  of  a  downhill  ticket  increases 
by  a  small  amount.  .They  certainly 
would  not  switch  in  sufficient  numbers 
to  defeat  a  price  increase.  Based  on  this 
information,  downhill  skiing  is  the 
appropriate  relevant  product  market  for 
our  analysis. 

D.  There  Are  Regional  Geographic 
Markets  for  Weekend  Skiing  in  Eastern 
New  England  and  for  Day  Skiing  in 
Maine 

The  Conway  Report  (p.  5)  and 
commenton  34, 41,  and  64  suggest  that 
the  relevant  geographic  mari^et  for 
purpoees  of  anaiynng  the  proposed 
aoquisitioo  is  increasingiy  global  in 
nature.  Ahematively,  Con%vay  and 
numerous  commeatora  (1. 8. 13. 14. 17, 
19.  21.  25.  30,  33.  44,  47-60.  53-57, 62, 
70-72.  78-81. 85,  86. 89)  maintain  that 
there  are  many  resorts  in  the  Mt.  • 
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Washington  Valley,  elsewhere  in  New 
England,  and  even  in  the  western  U.S. 
that  compete  %vith  Mt.  Cranmore. 
Therefore,  the  commentors  assert  that 
the  Department's  eastern  New  England/ 
weekend  and  Maine/day  geographic 
markets  are  too  narrow  to  be 
meaningful. 

The  standard  for  defining  a  relevant 
geographic  market  is  set  forth  below: 

In  defining  the  geographic  market  or 
markets  affected  by  a  merger,  the  Agency  will 
begin  with  the  location  of  each  merging  firm 
(or  each  plant  of  a  multiplant  firm)  and  ask 
what  would  happen  if  a  hypothetical 
monopolist  of  the  relevant  product  at  that 
point  imposed  at  least  a  'small  but  significant 
and  nontransitory'  increase  in  price,  but  the 
terms  of  sale  at  all  other  locations  remained 
constant  If,  in  response  to  the  price  increase, 
the  reduction  in  sales  of  the  product  at  that 
location  would  be  large  enough  that  a 
hypothetical  monopolist  producing  or  selling 
the  relevant  product  at  the  merging  firm's 
location  would  not  find  it  profitable  to 
impose  such  an  increase  in  price,  then  the 
Agency  will  add  the  location  from  which 
production  is  the  next-best  substitute  for 
production  at  the  merging  firm's  location. 

Horizontal  Merger  Guidelines  §  1.21.  See 
Brown  Shoe  v.  U.S.,  370  U.S.  294  (1962). 

Thus,  the  appropriate  starting  point 
for  defining  the  relevant  geographic 
market  is  the  area  in  and  aroimd  ASC's 
and  S-K-I's  resorts.  If  ASC  could 
impose  a  "small  but  significant  and 
nontransitory"  price  increase  after  the 
merger  (fot  example,  five  percent) 
without  causing  a  sufficient  number  of 
skiers  to  switch  to  ski  slopes  in  other 
geographic  areas  and  defeat  the  price 
increase,  then  the  appropriate 
geographic  market  is  limited  to  these 
locations.  Resorts  in  other  geographic 
regions  of  the  country  or  abroad  should 
not  be  included  in  the  relevant 
geographic  market. 

Tne  Department's  investigation 
revealed  that  geographic  markets  for 
weekend  and  day  skiing  are  indeed 
regional,  rather  than  national  or 
international.  Skiers  are  not  willing  to 
travel  an  unlimited  distance  to  ski. 
Traveling  to  distant  ski  resorts  imposes 
a  burden  on  the  skier,  either  in  the  form 
of  excessive  driving  time  or  large 
additional  expense  for  airfare.  The 
determinative  factors  in  how  far  people 
are  willing  to  travel  for  skiing  are  the 
duration  of  the  trip  (e.g.,  single  day, 
weekend,  extended  vacation),  the 
qualitative  aspects  of  ihe  particular 
resort  [e.g.,  number  of  trails  and  lifts, 
variety  and  difficulty  of  trails, 
snowmaking,  night  skiing, 
accommodations,  and  other  amenities), 
and  price.  Ski  resorts  may  compete  in 
several  markets — quite  local  markets  for  ' 
day  skiers,  larger  markets  for  weekend 
skiers,  and  quite  large  markets  for 


extended  skier  vacations.  Because  ski 
resorts  can  offier  different  prices  in  these 
different  markets,  each  one  is 
appropriate  for  antitrust  analysis. 

Prior  to  the  proposed  acquisition, 
ASC  and  S-K-I  each  operated  a  total  of 
four  ski  resorts  in  Maine,  New 
Hampshire,  and  Vermont.  They  were 
the  two  largest  owner/operators  of  ski 
resorts  in  New  England,  and  this 
transaction  would  have  combined  eight 
of  the  largest  ski  resorts  in  this  region. 
The  Department's  investigation  revealed 
that  ASC  and  S-K-I  competed  directly 
and  significantly  for  two  distinct  groups 
of  skiers — eastern  New  Englemd 
weekend  skiers  (i.e.,  those  in  Mtiine, 
eastern  Massachusetts  and  Connecticut, 
and  Rhode  Island)  and  Maine  day 
skiers.  Although  other  categories  of 
skiers  (e.g.,  skiers  fiom  other  areas  and 
skiers  on  extended  vacation)  visit  ASC's 
and  S-K-I's  resorts,  those  skiers  were 
not  adversely  affected  by  the  merger. 
The  proposed  acquisition  substantially 
increased  concentration  only  among  the 
ski  resorts  to  which  eastern  New 
England  residents  practicably  could  go 
for  weekend  ski  trips,  and  to  which 
Maine  residents  practicably  could  go  for 
day  ski  trips.  As  a  result,  the  acquisition 
threatened  to  raise  the  price  of,  or 
reduce  discounts  for,  weekend  and  day 
skiing  to  consumers  living  in  these 
areas. 

1.  Eastern  New  England  Weekend  Skiers 

Eastern  New  England  residents  who 
wish  to  ski  over  a  weekend  can  feasibly 
turn  only  to  a  limited  number  of  resorts 
with  adequate  services  (e.g.. 
accommodations,  number  and  variety  of 
trails,  and  other  amenities)  and  that  are 
located  nearby  in  Maine,  New 
Hampshire,  Vermont,  or  western 
Massachusetts.  These  are  the  resorts  that 
have  the  necessary  qualities  and  are 
within  a  reasonable  traveling  distance 
for  eastern  New  England  weekend 
skiers. 

The  Department  considered  the  ski 
areas  identified  by  the  Conway  Report 
along  with  many  others  as  potential 
choices  for  New  England  weekend 
skiers.  Of  the  fourteen  resorts  identified 
by  the  Conway  Report,  four  would  have 
been  owned  by  ASC  after  the 
acquisition  as  originally  proposed. 
Smaller  ski  resorts  among  the  fourteen 
(such  as  King  Pine;  Shawnee  Peak, 
Black  Mountain,  and  Gunstock)  and 
other  resorts  located  farther  away  (such 
as  New  York,  the  West  Coast,  and 
abroad)  cannot,  and  after  this 
transaction  would  not,  constrain  prices 
charged  to  weekend  skiers  living  in 
eastern  New  England.  The  smaller 
resorts  lack  the  qualitative  aspects 
previously  identified  (number  of  trails 


and  lifts,  variety  and  difficulty  of  trails, 
snowmaking,  night  skiing, 
accommodations,  and  other  amenities) 
and  the  more  distant  resorts  are  too  far 
away  to  constrain  a  small  but  significant 
price  increase  after  the  merger  of  ASC 
and  S-K-I  resorts.  Although  eastern 
New  England  skiers  occasionally  choose 
to  ski  at  these  smaller  or  even  more 
distant  resorts,  skiing  at  such  resorts  is 
not  a  practical  or  economic  alternative 
for  most  eastern  New  England  weekend 
skiers  most  of  the  time. 

Ski  resorts  in  Maine,  New  Hampshire, 
Vermont,  and  western  Massachusetts 
that  have  the  necessary  qualities  and 
services  to  attract  weekend  skiers  from 
eastern  New  England  can  charge 
different  e^ctive  prices  to  these  skiers 
than  they  charge  to  others.  Eastern  New 
England  weekend  skiers  can  be 
identified  easily  by  the  ski  resorts  that 
are  reasonable  alternatives  for  these 
consumers.  These  ski  resorts  can  charge 
eastern  New  England  weekend  skiers 
different  prices  than  charged  to  day 
skiing  customers,  to  customers  coming 
from  other  parts  of  the  country,  or  to 
customers  who  stay  longer  than  a 
weekend.  For  example,  ski  resorts  can 
offer  coupons  for  discounted  lift  tickets 
packaged  with  lodging  and/or  airfare, 
either  through  direct  mail  or  through 
advertising  in  local  pajiers  in  the  New 
York,  Wa^ington  D.C.,  or  Atlanta 
metropolitan  areas,  and  not  offer  such 
coupons  in  eastern  New  England.  A 
single  firm  controlling  all  the  resorts  in 
Maine,  New  Hampshire,  and  Vermont 
with  the  most  attractive  qualities  and 
services  for  weekend  skiing  would  be 
able  to  raise  prices  a  small  but 
significant  amount  to  eastern  New 
England  weekend  skiers  without  losing 
sufficient  business  to  smaller  or  more 
distant  resorts  to  make  the  price 
increase  unprofitable. 

Based  on  this  analysis,  the 
Department  concluded,  and  maintains, 
that  the  prevision  of  weekend  downhill 
skiing  to  eastern  New  England  residents 
is  a  relevant  geographic  market  within 
the  meaning  of  Section  7  of  the  Clayton 
Act. 

2.  Maine  Day  Skiers 

Before  the  proposed  acquisition,  ASC 
provided  skiing  to  Maine  day  skiers 
primarily  at  its  Sunday  River,  Attitash/ 
Bear  Peak,  and  Ml.  Cranmore  ski  resorts. 
S-K-I  provided  skiing  to  Maine  day 
skiers  primarily  at  its  Sugarloaf  resort. 
The  acquisition  would  have  brought 
these  alternatives  for  Maine  skiers  under 
common  ownership  and  control. 
Moreover,  the  ASC  acquisition  as 
proposed  would  have  eliminated 
Waterville  Valley  as  a  non-ASC-owned 
resort  that  Maine  day  skiers  could 
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considur  Maine  residents  feasibly  (.an 
turn  uniy  to  resorts  in  Maine  and 
eastern  New  Hampshire  for  day  skiing 
trips.  Th«s«i  ore  the  nwiorts  that  are 
within  a  reasonable  traveling  distance 
for  Maine  day  skiers. 

Ski  resorts  located  farther  from  Maine 
and  eastern  New  Manipshire  cannot,  and 
after  this  trHnsa<:tion  would  not, 
constrain  prices  charged  to  day  skiers 
living  in  Maine.  Although  Maine  skiers 
o<:casionally  choose  to  ski  at  such  more 
distant  resorts,  skiing  at  such  resorts  is 
not  a  practical  or  e<:onomic  alternative 
for  most  Maine  day  skiers  most  of  the 
time. 

Ski  resorts  in  Maine  and  eastern  New 
Hampshire  easily  can  charge  different 
pric4)S  to  Maine  day  skiers  than  they 
charge  to  other  skiers.  Maine  day  skiers, 
for  example,  can  be  identified  by  the  ski 
resorts  that  are  reasonable  alternatives 
for  these  consumers  to  drive  to  for  a  day 
of  skiing.  These  ski  resorts  can  charge 
Maine  day  skiers  different  effective 
prices  than  those  charged  to  out-of-state 
skiers  or  to  Maine  skiers  who  stay 
multiple  days.  A  single  firm  controlling 
all  the  ski  resorts  in  Maine  and  eastern 
New  Hampshire  would  be  able  to  raise 
prices  a  small  but  sigiiirK:ant  amount  to 
Maine  day  skiers  (mainly  by  reducing  or 
eliminating  discounts)  without  losing  so 
much  business  as  to  make  the  price 
increase  unprontablu. 

Based  on  this  analysis  the  Department 
concluded,  and  maintains,  that  the 
provision  of  day  skiing  to  Maine 
residents  is  a  relevant  geographic 
market  within  the  meaning  of  Se<:tion  7 
of  the  Clayton  Act 

The  Ck)nway  Report  makes  the 
following  a.ssMrtions: 

—within  an  hour  and  fifteen  minutes  of 
North  Conway  there  are  fourteen  ski 
areas  that  create  a  competitive  market 
place  for  Maine  day  skiers  (Ckmway  at 

—data  from  1996  shows  that  Mt. 
Crnnmore  had  I25.(X)0  skier  visits  of 
which  fi.SOO  (5  3%)  were  from  Maine 
and  Attitash  had  201. OOU  skier  visits 
of  which  4,422  (2.2%)  were  from 
Maine  compared  with  92,846  total 
skier  visits  from  Maine  to  the  state  of 
New  Hamp.shire:  thus.  Maine  skiers 
alrttady  have  sufficient  alternatives 
(Id.  at  8): 

— the  Maine  Attorney  C'feneral's  Office 
negotiated  a  pricing  discount  program 
for  Maine  residents  "which  the  1X3)  is 
apparently  satisfied  with"  (Id  at  9). 
As  with  New  Kngland  weekend  skiers. 

the  Department  considereii  all  fourteen 

of  the  ski  areas  identified  in  the  Cxmway 

Report  along  with  many  others  in  its 

analysis  of  the  competitive 

consequences  of  the  proposed  merger  on 


Maine  day  skiers.  Of  the  fourteen  ski 
areas  identified  in  the  Conway  Report, 
three  (Cranmore.  Attitash.  and  Sunday 
River)  were  owned  by  ASC  and  one 
(Waterville  Valley)  was  owned  by  S-K- 
I.  Many  of  the  other  smaller  resorts  lack 
the  qualitative  aspects  previously 
identified  (number  of  trails  and  lifts, 
variety  and  difficulty  of  trails, 
snowmaking,  night  skiing,  and  other 
amenities)  to  constrain  a  small  but 
significant  price  increase  after  \hfi 
merger  of  ASC  and  S-K-I  resorts. 
Moreover,  although  many  of  these 
resorts  are  within  an  hour  and  fifteen 
minutes  of  North  Conway,  the  focus  of 
our  inquiry  is  on  the  distance  for  day 
skiers  from  population  centers  in  Maine. 
Many  skiers  from  Portland.  Maine,  for 
example,  would  not  find  it  practical  to 
drive  an  additional  hour  and  fifteen 
minutes  beyond  North  Conway,  where 
Mt.  Cranmore  is  located  (an  hour  and  a 
half  or  more  trip  for  Portland  residents), 
for  a  day  ski  trip.  For  these  ivsidents, 
the  Maine  resorts  along  with  Mt. 
Cranmore  and  Attitash  in  eastern  New 
Hampshire  are  the  most  feasible  resorts 
for  day  skiing. 

Rather  than  focus  on  the  percentage  of 
Maine  skier  visits  to  Mt.  Cranmore 
compared  to  total  New  Hampshire  skier 
visits  from  Maine,  the  Department 
believes  the  appropriate  focus  should  be 
on  the  practical  alternatives  available  to 
the  Maine  day  skier  after  the  merger  that 
<:ould  constrain  a  small  but  significant 
price  increase  by  ASC.  Prior  to  the 
proposed  acquisition.  Sunday  River 
(ASC)  and  Sugarloaf  (S-K-I)  in  Maine 
and  Mt  Cranmore  and  Attitash  (ASC)  in 
New  Hampshire  provided  practical  and 
viable  alternatives  in  terms  of  distance, 
qualitative  aspects,  and  price 
competition  for  Maine  day  skiers.  After 
the  acquisition  ASC  would  own  Sunday 
River.  Sugarloaf,  and  Attitash.  With  the 
divestiture  of  Mt.  Cranmore,  the 
Department  believes  Maine  day  skiers 
will  have  a  feasible  and  attractive 
competing  alternative  to  ASC  resorts  in 
Maine  and  New  Hampshire.  According 
to  the  Conway  Report  statistics,  Mt. 
Cranmore  already  receives  almost  one 
and  one-half  times  more  skier  .visits 
from  Maine  than  Attitash.  The  divesture 
provides  the  opportunity  for  even  more 
Maine  day  skiers  to  ski  Mt.  Cranmore  as 
an  alternative  to  ASC  resorts  in  the 
immediate  vicinity  and  to  constrain 
noncompetitive  price  increases  by  ASC. 

The  Maine  Attorney  General's  Office 
did  negotiate  a  pricing  discount 
program  with  ASC  for  Maine  residents. 
However,  the  program  is  a  percentage- 
ba.sed  program.  It  requires  ASC  at  its 
Sunday  River  and  Sugarloaf  resorts  to 
compute  a  ratio  of  the  average  resident 
and  non-resident  ticket  prices  for  the 


1995-96  season  and  maintain  that  ratio 
in  future  yeare.  The  Department 
generally  prefers  not  to  attempt  to 
remedy  anticompetitive  mergers  with 
price  regulation,  but  rather  to  ensure 
that  there  is  a  structurally  competitive 
marketplace  that  will  provide 
competitive  pricing  and  high  quality 
goods  and  services  on  its  own  as  a  result 
of  the  competition.  By  preserving  Mt. 
Cranmore  as  a  competitive  alternative  to 
ASC  ski  resorts,  the  Department  believes 
the  marketplace  itself  will  provide 
lower  prices,  higher  quality  services, 
and  attractive  alternatives  for  Maine  day 
skiers. 

E.  The  Proposed  Merger  Is  Likely  To 
Result  in  Increased  Prices  or  Reduced 
Discounts  in  the  Two  Markets  as 
Alleged 

The  Conway  Report  and  com  mentors 
raise  several  issues  about  pricing: 
— the  merger  is  not  anticompetitive 
because  it  does  not  create  a  single- 
firm  monopoly  (Conway  at  6); 
— the  Department  has  not  shown  that  a 
price  increase  will  result  from  the 
merger  (Id.  at  14); 
— economies  of  scale  may  actually  allow 
reduction  in  ticket  prices 
(commentors  9.  22,  53.  84); 
— the  Department  has  not  shown  that 
price  increases  will  be  "unacceptable 
to  the  public;"  higher  prices  are 
"justified  and  acceptable  to  skiers 
when  there  is  an  increase  i.i  the  level 
of  services,"  which  should  be  taken 
into  account  (Conway  at  6);  price 
increases  would  reflect  improved 
conditions  that  LBO  brings  to  the 
resort,  not  monopoly  pricing 
(commentors  12.  25). 
The  purpose  of  the  Department's 
review  of  mergers  under  the  antitrust 
laws  is  to  identify  and  challenge 
mergers  that  reduce  competition, 
facilitate  the  creation  or  exercise  of 
market  power,  or  threaten  to  increase 
pric»s  or  reduce  product  quality  to 
consumers.  The  Clayton  Act  does  not 
require  the  Untied  States  to  wait  until 
there  is  an  actual  single-firm  monopoly 
created  by  the  merger,  nor  does  it 
require  the  Department  to  violate  the 
antitrust  laws.  It  simply  requires  a 
showing  that  the  effect  of  an  acquisition 
"may  be  substantially  to  lessen 
competition,  or  to  tend  to  create  a 
monopoly."  15  U.S.C.  §  18  (emphasis 
added).  Market  power  can  be  exercised 
through  supracompetitive  prices  in 
market  structures  that  are  well  short  of 
an  actual  monopoly.  The  Department's 
analysis  of  the  ASC  transaction 
predicted  that  the  new  entity  as 
originally  proposed  would  have  had 
sufficient  market  power  to  impose  price 
increases. 
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In  its  analysis  of  post-merger  market 
power,  the  Department  also  considers 
and  evaluates  potential  efficiencies  of 
the  proposed  transaction  that  could 
bring  improved  service  or  lower  prices 
to  consumers.  In  the  present  transaction 
the  Department  determined  that  any 
efficiencies  resulting  from  the  proposed 
merger  that  were  obtainable  by  ASC  in 
operating  multiple  resorts  were  not 
sufficient  to  offset  the  potential  for  price 
increases  as  a  result  of  the  market  power 
acquired  by  ASC  after  the  merger. 

Moreover,  the  proposition  that  price 
increases  after  the  acquisition  might  be 
"acceptable"  to  the  public  would 
confirm  that  the  markets  at  issue  are 
properly  defined  and  threatened  with 
loss  of  competition.  It  could  mean  not 
only  that  consumers  would  face  higher 
prices,  but  not  have  adequate 
competitive  alternatives  to  which  they 
could  turn.  Furthermore,  the  policy 
underlying  the  antitrust  laws  as  enacted 
by  Congress  and  applied  by  the  courts 
is  that  competition  is  the  best  way  to 
achieve  the  optimal  combination  of 
price  and  quality.  An  antitrust  analysis 
evaluates  a  merger  by  considering  that 
the  quality  of  the  product  or  service  is 
held  constant  in  determining  whether 
the  merged  entity  would  have  sufficient 
market  power  to  impose  a  small  but 
significant  price  increase  on  consumers. 
Price  increases  that  proportionally 
reflect  improvements  in  quality  or 
service  are  not  considered 
anticompetitive. 

The  Conway  Report  and  several 
commenters  also  state: 
— skiers  do  not  make  their  decision 
where  to  ski  solely  on  price;  other 
factors  are  ski  conditions,  ski  terrain, 
lift  facilities,  snowmaking,  and 
amenities  (Conway  at  14;  commentors 
9, 14,  15,  22.  23,  26,  54,  61,  93); 
— if  the  merger  results  in  an 
anticompetitive  price  increase,  people 
will  stop  skiing  (commentors  22,  25, 
34,  58,  72,  77)  or  other  resorts  will 
expand  output  and  undercut  those 
prices  (Conway  at  15;  commentor  43); 
stiate-owned  mountains  in  New 
Hampshire  (Sunapee  and  Cannon) 
provide  price  control  (commentors 
47-49,  55,  57,  62); 
— the  merger  will  hold  prices  down  by 
encouraging  more  mid-week  skiers 
(commentor  73). 

The  E)epartment  did  consider  factors 
such  as  ski  conditions,  ski  terrain,  lift 
facilities,  snowmaking,  and  amenities  in 
defining  the  product  market.  The 
determinative  factors  in  how  far  people 
are  willing  to  travel  for  skiing  at  a 
particular  mountain  are  the  duration  of 
the  trip  (e.g.,  single  day,  weekend, 
extended  vacation),  the  qualitative 


aspects  of  the  resort  (such  as  those 
outlined  above),  and  price.  The  lack  of 
these  qualitative  fiactors  are  the  very 
reason  many  of  the  smaller  resorts 
identified  in  the  Conway  Report  are  not 
feasible  alternatives  for  substantial 
numbers  of  New  England  weekend 
skiers. 

In  its  analysis  of  the  market  power 
that  ASC  would  have  after  its 
acquisition  of  S-K-I,  the  Department 
considered  whether  people  would  stop 
skiing  if  prices  increased  at  ASC  resorts 
or  switch  to  other  resorts  that  had  lower 
prices^Although  some  New  England 
weekend  skiers  and  Maine  day  skiers 
may  choose  to  stop  skiing  or  to  ski  at 
smaller  resorts  with  less  desirable 
qualitative  aspects  in  response  to  a 
small  but  significant  price  increase  by 
ASC,  they  would  not  do  so  in  sufficient 
numbers  to  defeat  such  a  price  increase. 
The  typical  downhill  skier  who  goes  to 
ASC  resorts  for  the  qualitative 
experience  is  unlikely  to  stop  skiing  or 
switch  to  smaller  resorts  with  less 
amenities  because  ticket  prices  increase 
by  a  small  amount,  such  as  five  percent. 

Moreover,  many  of  the  smaller  resorts 
are  unlikely  to  be  able  to  expand 
facilities  within  a  timely  fashion  to 
defeat  an  anticompetitive  price  increase. 
For  example,  to  increase  the  number  of 
lifts  and  trails  or  add  snowmaking  or 
night  skiing  capability  would  take  these 
resorts  more  than  two  years  in  most 
cases  and/ or  require  a  long  regulatory 
approval  process  if  their  resort  is  on 
national  forest  land. 

F.  The  Proposed  Divestiture  Solves  the 
Anticompetitive  Problem  Alleged  in  the 
Complaint 

Commentors  11,  43,  and  45  suggested 
that  if  the  Department  had  concerns 
about  the  ASC/S-K-I  acquisition,  it 
should  have  required  ASC  to  divest  a 
larger  resort,  such  as  Killington  or 
Sunday  River,  instead  of  smaller  resorts 
like  Waterville  Valley  and  Cranmore. 

In  analyzing  the  proposed  Final 
Judgment,  "the  court's  function  is  not  to 
determine  whether  the  resulting  array  of 
rights  and  liabilities  is  one  that  will  best 
serve  society,  but  only  to  confirm  that 
the  resulting  settlement  is  within  the 
reaches  of  the  public  interest."  United 
States  V.  Western  Elec.  Co.,  993  F.2d 
1572, 1576  (D.C.  Cir.),  cert,  denied,  114 
S.Ct.  487  (1993)  (emphasis  added, 
internal  quotation  and  citation  omitted). 
The  relief  in  the  proposed  Final 
Judgment  is  sufficient  to  preserve 
competition  for  eastern  New  England 
weekend  and  Maine  day  skiers. 

Before  the  proposed  acquisition, 
Sunday  River  (ASC)  and  Sugarloaf  (S- 
K-I)  in  Maine;  Mt.  Cranmore  (ASC), 
Attitash  (ASC),  and  Waterville  Valley 


(S-K-I)  in  New  Hampshire;  and 
Sugarbush  (ASC),  KilUngton  (S-K-I). 
and  Mt.  Snow  (S-K-I)  in  Vermont  all 
provided  practical  and  viable 
alternatives  in  term^  of  distance, 
qualitative  aspects,  and  price 
competition  for  New  England  weekend 
and  Maine  day  skiers.  After  the 
acquisition  ASC  would  own  Sunday 
River,  Sugarloaf,  Attitash,  Sugarbush, 
Killington,  and  Mt.  Snow.  By  reaching 
an  agreement  to  divest  Mt.  Cranmore 
and  Waterville  Valley,  New  England 
weekend  and  Maine  day  skiers  will 
continue  to  have  sufficient  feasible  and 
attractive  alternatives  to  ASC  resorts. 
Divesting  Killington  or  another  Vermont 
resort,  for  example,  would  have  been  of 
no  benefit  to  Maine  day  skiers. 

Moreover,  the  divestitures  ordered  in 
the  proposed  Final  Judgment  will 
resolve  the  substantial  increase  in 
concentration  brought  about  by  the 
proposed  transaction.  With  these 
divestitures,  the  post -merger  HHI  *  for 
the  eastern  New  England  weekend 
skiing  market  will  be  below  1800,  and 
the  parties'  post-merger  share  of  that 
market  will  be  less  than  40  percent.  The 
post-merger  HHI  for  the  Maine  day 
skiing  market  will  be  slightly  over  1900 
with  these  divestitures,  and  that  parties' 
post-merger  share  of  that  market  will  be 
less  than  35  percent.  Given  these  post- 
divestiture  HHI  levels,  the  combined 
firm's  post-divestiture  market  shares, 
and  the  number  and  size  of  independent 
ski  resorts  remaining  in  the  affected 
markets,  the  proposed  transaction  is  not 
likely  to  lead  to  an  unilateral 
anticompetitive  effect  or  to  a  higher 
probability  of  coordinated  behavior, 
provided  the  divestitures  are  made. 

G.  Unique  Aspects  ofMt.  Cranmore 

The  Conway  Report  and  several 
commentors  suggest  that  there  are  a 


*  "HHi"  is  an  abbreviation  for  the  Herfindahl- 
Hirschman  Index,  a  cwnamonly  accepted  measures 
of  market  concentration.  It  is  calculated  by  squaring 
the  market  share  of  each  firm  competing  in  the 
market  and  then  summing  the  resulting  liumhers. 
For  exantple.  for  a  market  consisting  of  four  firms 
with  shares  of  thirty,  thirty,  twenty  and  twenty 
percent,  the  HHI  is  2600  (30^302+20^20>=2600) 
The  HHI  takes  into  account  the  relative  size  and 
distribution  of  the  firms  in  a  market  and  approaches 
zero  when  a  market  consists  of  a  large  number  of 
firms  of  relatively  equal  size.  The  HHI  increases 
both  as  the  number  of  firms  in  the  market  decreases 
and  as  the  disparity  in  size  between  those  firms 
increases. 

Markets  in  which  the  HHI  is  between  1000  and 
1800  are  considered  to  be  moderately  concentrated 
and  those  in  which  the  HHI  is  in  excess  of  1800 
points  are  considered  to  be  concentrated. 
Transactions  thai  increase  the  HHI  by  more  than 
100  points  in  moderately  conoenlraled  and 
coi-icentrated  markets  presumptively  raise  antitrust 
concerns  under  the  Department  of  Justice  and 
Federal  Trade  Commission  1992  Horizontal  SSet^r 
Guidelines. 
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number  of  unique  aspects  of  Mt. 
Cranmore  that  should  be  considered: 
— there  are  various  economies 
associated  with  operating  and 
marketing  Attitash/Bear  Creek 
together  with  Mt.  Cranmore;  these 
economies  will  be  lost  if  Mt. 
Cranmore  is  divested,  making  Mt. 
Cranmore  less  viable  (Conway  at  13; 
commenlor  94); 
— the  proposed  Final  Judgment  reduces 
options  for  consumers  because  it 
eliminates  the  Attitash/Cranmore 
joint  ticket  now  offered  through  ASC 
(commentors  1.  16.  21.  30.  32.  50.  63. 
B6,  70.  72.  ^^,  80.  85.  86);  and  the 
Department  is  incapable  of 
determining  whether  the  prospective 
buyer  will  be  a  strong  operator 
(commenler  32); 
— divestiture  would  have  a  significant 
adverse  economic  impact  on  the  area 
around  Mt.  Cranmore  (Conway  at  12- 
13;  commentors  2.  5.  12.  14.  17-19. 
22-25.  29.  31.  33-36.  38. 43.  47-53. 
55.  57.  59-62.  64.  65.  68.  69.  74.  83, 
84.  91-96); 
— Mt  Cranmore  cannot  survive  on  a 
stand  alone  basis  (Conway  at  12-13; 
commentors  2.  5.  15-18.  23.  28.  29, 
34.  37.  38.  41.  45.  50.  59.  61.  63.  64. 
66.  69.  71.  78,  85.  86.  89.  94);  it  needs 
to  be  part  of  a  larger  organization 
because  of  economies  in  marketing 
(Conway  at  12-13;  commentors  2,  9. 
19.  21,  23,  26,  28-30.  54.  64.  77.  90. 
96); 
— Cranmore  was  struggling  to  survive 
before  ASC  purchased  it;  ASC  has 
invested  heavily  in  Mt.  Cranmore — in 
snowmaking  equipment,  lifts,  and 
marketing  (Conway  at  12-13; 
commentors  1.  2,  4-10.  12.  13.  15-18. 
22.  24-29.  37-39.  40,  41. 42. 46. 50. 
54.  56.  58.  60.  61.  63.  66.  69-72.  77. 
79.  80-82,  87.  88.  89.  90.  93.  95). 
There  probably  are  some  economies 
associated  with  operating  and  marketing 
Mt.  Cranmore  together  with  ASC's  other 
ski  resorts.  But  most  relevant  economies 
of  scale,  such  as  large-scale  purchasing 
of  lifts  and  equipment  and  faring 
overhead  and  administrative  staff,  also 
can  be  obtained  if  Cranmore  is 
purchased  by  another  owner  that 
operates  multiple  ski  resorts.  Economies 
of  scale  associated  with  being  part  of  a 
larger  organization  are  not  unique  to 
ASC.  and  there  is  no  reason  to  think 
they  will  be  lost  as  a  result  of  a 
divestiture  of  Cranmore  to  another 
operator  with  multiple  resorts. 

Regarding  joint  tickets  for  both 
Attitash  and  Cranmore.  nothing 
prohibits  the  new  owner  of  Cranmore. 
for  example,  from  entering  into  joint 
ticket  arrangements  with  Attitash  or 
other  ski  resorts  for  tickets  that  would 


be  good  at  any  of  the  cooperative 
resorts.  Moreover,  if  Cranmore  and 
Waterville  Valley  were  divested  to  the 
same  buyer,  the  new  owner  could  offer 
a  joint  ticket  to  these  two  resorts.  In  the 
past,  sales  revenues  from  one  joint 
Attita.sb/Cranmore  ticket  has  been  at 
most  less  than  four  percent  of  Cranmore 
ticket  revenues.  Only  one  percent  of 
Cranmore  ticket  purchasers  have  paid 
the  nominal  upgrade  fee  to  be  able  to  ski 
Attitash.  If  anything,  the  lack  of  a  joint 
ticket  would  seem  to  hurt  Attitash,  not 
Cranmore.  by  this  measure.  Given  the 
ability  to  continue  offering  joint  ticket 
arrangements  with  other  resorts,  the 
separation  of  ownership  of  Attitash  and 
Cranmore  should  not  be  a  significant 
factor  in  the  decision  to  divest 
Cranmore. 

It  clearly  advances  the  Department's 
goal  that  a  financially  strong  buyer  with 
good  management  skills  be  found  to 
purchase  Mt.  Cranmore.  The  whole 
purpose  behind  the  divestiture  is  to 
maintain  Mt.  Cranmore  as  a  healthy, 
vigorous,  independent  competitor  to 
ASC.  Such  competition  should  spur 
increasingly  improved  ski  services  and 
conditions  while  maintaining 
competitive  pricing.  Although  the 
Department  cannot  guarantee  the 
fmancial  success  of  the  new  purchaser 
of  Mt.  Cranmore,  the  Department  does 
have  exp>erience  in  evaluating  the 
strength  and  potential  success  of 
prospective  purchasere  in  consent 
decree  cases  over  the  years,  and  believes 
it  can  do  so  in  this  case. 

The  Department  recognizes  that 
maintaining  Mt.  Cranmore  as  a  healthy, 
vigorous  competitor  not  only  is 
important  to  competition,  but  also  is 
very  important  to  the  citizens  and 
businesses  located  near  Mt.  Cranmore  in 
the  Mount  Washington  Valley.  In 
performing  a  merger  analysis,  the 
Department's  responsibility  is  to 
prevent  violations  of  the  antitrust  laws 
and  to  preserve  competition.  The 

[)rinciple  that  underlines  the  antitrust 
aws  enacted  by  Congress  is  that 
vigorous,  free  market  competition  is  the 
best  way  to  protect  the  economy.  The 
Department  is  not  charged,  and  it  would 
be  beyond  its  appropriate  sphere  if 
inquiry,  to  evaluate  directly — and  base 
its  enforcement  decisions  on — the 
economic  impact  of  the  collateral 
spending  of  consumers  in  areas  other 
than  the  product  markets  being 
investigated.  Rather,  this  interest  is 
considered  and  protected  indirectly  by 
protecting  a  competitive  free  market 
and.  in  the  specific  case  of  a  divestiture, 
in  ensuring  tne  viability  of  the  divested 
assets  as  a  vigorous  competitor. 
Preserving  Mt.  Cranmore  as  a  vigorous 
competitor  is  the  essence  of  the  relief 


sought  in  the  consent  decree;  by 
protecting  competition,  the  proposed 
relief  also  should  protect  collateral 
spending  by  consumers  and  the 
resulting  local  economic  vitality. 

Whether  Mt.  Cranmore  can  survive  as 
a  strong  competitor  on  a  stand-nlone 
basis  is  one  of  the  factors  the 
Department  will  evaluate  in  analyzing 
the  suitability  of  potential  purchasers. 
The  proposed  di vesture  would  allow 
Cranmore  and  Waterville  Valley  to  be 
sold  to  a  single  purchaser  as  one  option. 
Moreover,  the  benefits  that  ASC  brought 
to  Mt.  Cranmore  by  investing  in 
snowmaking  equipment,  and  marketing 
will  enure  to  the  benefit  of  the  new 
purchaser  and  put  Cranmore  in  that 
much  better  position  to  be  a  strong 
competitor  to  ASC 

m.  The  Legal  Standard  Governing  the 
Court's  Public  Interest  Determination 

Once  the  United  States  moves  for 
entry  of  the  proposed  Final  Judgment, 
the  Tunney  Act  directs  the  Court  to 
determine  whether  entry  of  the 
proposed  Final  Judgment  "is  in  the 
public  interest."  15  U.S.C.  §  16(e).  In 
making  that  determination,  "the  court's 
function  is  not  to  determine  whether  the 
resulting  array  of  rights  and  liabilities  is 
one  that  will  best  serve  society,  but  only 
to  confirm  that  the  resulting  settlement 
is  within  the  reaches  of  the  public 
interest."  United  States  v.  Western  Elec. 
Co..  993  F. 2d  1572,  1576  (D.C.  Cir.)  cert. 
denied.  114  S.  Ct.  487  (1993)  (emphasis 
added,  internal  quotation  and  citation 
omitted).*  The  Court  should  evaluate 
the  relief  set  forth  in  the  proposed  Final 
Judgment  and  should  enter  the 
Judgment  if  it  falls  within  the 
government's  "rather  broad  discretion  to 
settle  with  the  defendant  writhin  the 
reaches  of  the  public  interest."  U.S.  v, 
Microsoft  Corp..  56  F.3d  1448. 1461 
(D.C.  Cir.  1995).  Accord  United  States  v. 
Associated  Milk  Producers,  534  F.2d 
113.  117-18  (8th  Cir.  1976).  cert, 
denied.  429  U.S.  940  (1976). 

The  Court  is  not  "to  make  de  novo 
determination  of  facts  and  issues." 
Western  Elec..  993  F.2d  at  1577.  Rather, 
"(tjhe  balancing  of  competing  social  and 
poUtical  interests  affected  by  a  proposed 
antitrust  decree  must  be  left,  in  the  firet 
instance,  to  the  discretion  of  the 
Attorney  General."  Id.  (internal 

rtation  and  citation  omitted 
ughout),  In  particular,  the  Court 
must  defer  to  the  Department's 
assessment  of  likely  competitive 
consequences,  which  it  may  reject  "only 


*  Tba  Wagtem  Electric  dacUion  cononnad  a 
conMiuual  modiflcation  of  an  exiating  antitnut 
dscTM.  Th*  Court  of  Appaalf  aiaumed  (hat  (he 
Turinay  Act  wm  applhabla. 
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if  it  has  exceptional  confidence  that 
adverse  antitrust  consequences  will 
result — perhaps  akin  to  the  confidence 
that  would  justify  a  court  in  overturning 
the  predictive  judgments  of  an 
adininistrative  agency."  Id.^ 

The  Court  may  not  reject  a  decree 
simply  "because  a  third  party  claims  it 
could  be  better  treated."  Microsoft.  56 
F.ad  at  1461  n.9.  The  Tunney  Act  does 
not  empower  the  court  to  reject  the 
remedies  in  the  proposed  Final 
Judgment  based  on  the  belief  that  "other 
remedies  were  preferable."  Id.  at  1460. 
As  Judge  Greene  has  observed: 

If  courts  acting  under  the  Tunney  Act 
disapproved  proposed  consent  decrees 
merely  because  Uiey  did  not  contain  the 
exact  relief  which  the  court  would  have 
imposed  after  a  finding  of  liability, 
defendants  would  have  no  incentive  to 
consent  to  judgment  and  this  element  of 
compromise  would  be  destroyed.  The 
consent  decree  would  thus  as  a  practical 
matter  be  eliminated  as  an  antitrust 
enforcement  tool,  despite  Congress'  directive 
that  it  be  preserved. 

United  States  v.  American  Tel.  &■  Tel. 
Co..  552  F.  Supp.  131, 151  (D.D.C. 
1982),  affd  sub  nom.  Maryland  v. 
United  States.  460  U.S.  1001  (1983) 
(Mem.). 

Moreover,  the  entry  of  a  governmental 
antitrust  decree  forecloses  no  private 
party  from  seeking  and  obtaining 
appropriate  antitrust  remedies. 
Eiefendants  will  remain  liable  for  any 
illegal  acts,  and  any  private  party  may 
challenge  such  conduct  if  and  when 
appropriate.  The  issue  before  the  Court 
in  this  case  is  limited  to  whether  entry 
of  this  particular  proposed  Final 
Judgment,  agreed  to  by  the  parties  as 
settlement  of  this  case,  is  in  the  public 
interest. 

Further,  the  Tunney  Act  does  not 
contemplate  judicial  reevaluation  of  the 
v-isdom  of  the  government's 
determination  of  which  violations  to 
allege  in  the  Complaint.  The 
government's  decision  not  to  bring  a 

E articular  case  on  the  facts  and  law 
sfore  it  at  a  particular  time,  like  any 
other  decision  not  to  prosecute, 
"involves  a  complicated  balancing  of  a 
number  of  factors  which  are  peculiarly 
within  (the  government's]  expertise." 
Heckler  V.  Chaney.  470  U.S.  821,  831 


•  The  Tunney  Act  does  not  give  a  court  authority 
to  impose  different  terms  on  the  parties.  See,  e.g.. 
United  States  v.  American  Tel.  h  Tel.  Co..  552  F. 
Supp.  131, 153  n.  95  (D.D.C  1982).  affd  sub  nom. 
Maryland  v.  United  States.  460  U.S.  1001 
(1983)(Mem.):  accord  H.R.  Rep.  No.  1463.  93d 
Cong..  2d  Seas.  B  (1974).  A  court,  of  course,  can 
condition  entry  of  a  decree  on  the  parties' 
agreement  to  a  different  bargain,  see,  e.g.,  AT 6-  T, 
552  F.  Supp.  at  225.  but  if  the  parties  do  not  agree 
to  5uch  terms,  the  court's  only  choices  are  to  enter 
the  decree  the  parties  proposed  or  to  leave  the 
parties  to  litigate. 


(1985).  Thus,  the  Court  may  not  look 
beyond  the  Complaint  "to  evaluate 
claims  that  the  government  did  not 
make  and  to  inquire  as  to  why  they  were 
not  made."  Microsoft.  56  F.Sd  at  1459 
(emphasis  in  original);  see  also 
Associated  Milk  Producers,  534  F.2d  at 
117-18. 

Finally,  the  government  has  wide 
discretion  within  the  reaches  of  the 
public  interest  to  resolve  potential 
litigation.  E.g.,  Western  Elec.  Co.,  993 
F.2d  1572;  AT6-T,  552  F.  Supp.  at  151. 
The  Supreme  Court  has  recognized  that 
a  government  antitrust  consent  decree  is 
a  contract  between  the  parties  to  settle 
their  disputes  and  differences.  United 
States  V.  ITT  Continental  Baking  Co., 
420  U.S.  223,  235-38  (1975);  United 
States  V.  Armour  &  Co.,  402  U.S.  673, 
681-82  (1971),  and  "normally  embodies 
a  compromise;  in  exchange  for  the 
saving  of  cost  and  elimination  of  risk, 
the  parties  each  give  up  so:nething  they 
might  have  won  had  they  proceeded 
with  the  litigation."  Armour,  402  U.S.  at 
681.  This  Judgment  has  the  virtue  of 
bringing  the  public  certain  benefits  and 
protection  urithout  the  imcertainty  and 
expense  of  protracted  litigation. 
Armour,  402  U.S.  at  681;  Microsoft,  56 
F.3d  at  1459. 

rv.  Conclusion 

After  careful  consideration  of  these 
comments,  the  United  States  concludes 
that  entry  of  the  proposed  Final. 
Judgment  will  provide  an  effective  and 
appropriate  remedy  for  the  antitrust 
violation  alleged  in  the  Complaint  and 
is  in  the  public  interest.  The  United 
States  will  therefore  move  the  Court  to 
enter  the  proposed  Final  Judgment  after 
the  public  comments  and  this  Response 
have  been  published  in  the  Federal 
Register,  as  15  U.S.C.  §  16(d)  requires. 

Dated.  October  16, 1996. 
Respectfully  submitted. 

John  W.  Van  Lonkhuyzen, 

Bany  L.  Creech  (D.C.  Bar  #  421070). 

Attorneys.  U.S.  Department  of  lustice. 
Antitrust  Division,  1401  H  Street,  N.W..  Suite 
4000.  Washington.  D.C.  20530.  Tel:  202/307- 
0001. 

Certificate  of  Service 

On  October  16, 1996, 1  caused  a  copy 
of  the  United  States'  Response  to  Public 
Comments  relating  to  the  Proposed 
Final  Judgment  (with  the  comments)  to 
be  served  by  facsimile  and  first-class 
mail  upon -defendants  in  this  action.  A 
courtesy  copy  (without  the  comments) 


will  be  mailed  to  each  commentor  as 
soon  as  practicable. 
Barry  LCreech 

AppENDtx— Index  of  Public 
Comments  and  Responses 


Comment 

Response 

1.Mr.  and  Mrs.  Barry 

II.D.  II.G 

Berkal. 

2.  Charles  Peter  Pinkham 

II.G. 

3.  Betti  Uncoln 

II.A 

4.  Dr.  Theodore  Gotdberg 

II.G 

5.  Charlotte  Emmel 

II.G 

6.  Evelyn  Whellon 

II.G 

7.  Beverly  MeUen 

IIG 

8.  Lawrence  Markey  

II.D,  II.G 

9.  Gary  P.  Farmer 

lI.E.  II.G 

10.  Mr.  and  Mrs.  Bradford 

II.G 

L  Boynton. 

11.  Bil  Glenn  

II  F 

12.  Herbert  H.  WNttemore 

II.B,  lI.E,  II.G 

13.  Mr.  and  Mrs.  Bartram 

II.D,  II.G 

W.  Bumsted. 

14.  Mr.  and  Mrs.  Richard 

II.D.  lI.E,  II.G 

Check. 

IS.JohnE.  Hogan 

lI.E.  II.G 

16.  Lawrence  Fouraker, 

II.G 

Ph.D.. 

17.  Mr.  and  Mrs.  Thomas 

II.D.  II.G 

O'Connor. 

18.  Mr.  and  Mrs.  Arthur  J. 

II.G 

Brissman. 

19.  HaroW  0.  Fisher  

II.D,  II.G 

20.  Professor  Stephen  F. 

Not  Apptics^ile. 

Ftoss  (withdrawn  by 

commenter). 

21.  Bruce  Todd  

II.D,  II.G 

22.  John  D.  Krebs 

II.G.  lI.E.  II.G 

23.  Richard  J.  Fraser 

lI.E.  II.G 

24.  Stantey  P.  Wilson  

II.G 

25.  Joseph  C.  Webb 

II.D.  lI.E.  II.G 

26.  Dan  Robinson  

II  B  HE  II  G 

27.  Peter  B.  Ward 

II.G 

28.  Dick  Smith 

II.G 

29.  Robert  L  Johnson  

II.G 

30.  Robert  M.  Weiss 

II.D.  II.G 

31.  Mr.  and  Mrs.  Robert 

II.G 

McManus. 

32.  Harry  Stead 

II.B,  II.G 

33.  Sandra  W.  DaW  

II.B.  II.D.  II.G 

34.  Robert  C.  Peterson  .... 

II.D.  lI.E,  II.G 

35.  Mr.  and  Mrs.  Richanj 

II.G 

Anttony. 

36.  Miriam  Regan  

II.G 

37.  John  J.  Reilty,  Jr 

II.G 

38.  Jennifer  K.  Savoie  

II.G 

39.  Frank  Murphy 

II.G 

40.  Jean  M.  Lees 

II.G 

41.  DavkJS.  Urey  

II.G.  II.D,  II.G 

42.  Thomas  A.  Mulkem  ... 

II.G 

43.  Rehard  F.  Surrete  

ILE.  II.F.  II.G 

44.  RonaW  K.  Moore 

n.D 

45.  Capt.  David  E.  Bartlett 

II.F 

46.  Mr.  and  Mrs.  Robert 

II.G 

M.  Fisher. 

47.  Mr.  and  Mrs.  Robert 

II.D.  lI.E.  II.G 

A.  McDaniel. 

48.  Git)ert  G.  Mahau  

II.D.  lI.E.  II.G 

49.  Robert  and  Joan  Bil- 

II.D. lI.E.  II.G 

lings. 

50.  Davkj  A.  Pope 

II.D.  II.G. 

51.  Janet  Cooper 

II.G 

52.  Jeff  Barley 

ILG 
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Comment 

Response 

53.  Robert  S  Morrell 

II. D.  HE. 

II.G 

54.  Roy  A.  Lundquist 

II.D.  lI.E. 

II.G 

55.  Mr.  and  Mrs.  Richard 

II.D,  lI.E. 

II.G 

O.  Pinkham. 

56.  Cynftita  A  Feltch      ... 

II  B.  II  D, 

II.G 

57  Harold  Berk 

II.D.  HE. 
II. E.  II.G 

II.G 

58.  Bob  Kyle  

59.  James  R.  Lane  

II.G 

60.  William  J.  Denning 

II.G 

61.  T.M.  Egbert.  Jr  

HE.  II.G. 

62  Henry  DiRico  

II.D.  II. E. 

II.G 

63.  Mr  and  Mrs.  Fred  Pe- 

II.G 

reira. 

64.  Richard  F  Hickey  

lie.  II.D. 

II.G 

65  Minam  Regan     .... 

M.G 

66.  Sal>y  Hindson  

II.G 

67.  Dennis  J  Holland  

HA 

68.  George  JR.  Sauer 

H.G 

69  John  C.  Connift  

II.G 

70.  Charles  Morse.  Jr  

II.D.  II.G 

71  JackB  MiddleJon  

II.D,  H.G 

72.  Robert  E.  Adair  

H.D.  HE. 

II.G 

73.  WiHiam  D.  Quinn  

MA 

74.  Calvin  J.  Coleman  

II.G 

75.  David  S.  Urey  

HE 

76.  MaryeHen  LaRoche  .. 

II.A 

n.  Cynthia  B.  Bnggs  

H.B.  HE. 

II.G 

78.  James  H  Hastings  . 

H.D 

79.  John  B.  Pepper  

H.D.  II.G 

80  Pnsalla  Morse  

II.D.  II.G 

81.  Peter  B  Edwards 

II.D.  II.G 

82.  David  Peterson  

MB.  II.G 

83  Miriam  L  Regan  

II.G 

84  Mr.  and  Mrs.  Robert 

HE.  II.G 

Fisher. 

85.  Chnstropher  J  Cote 

II.D.  II.G 

86.  Mr.  and  Mrs.  Ronald 

II.D,  II.G 

F.  Cote. 

87.  Douglas  C.  Albert  

II.G 

88.  Conrad  Bnggs  

II.G 

89.  Richard  A.  Ware  

H.B.  II.D, 

II.G 

90.  Stephen  P.  Camuso 

II.G 

91   Dr.  Altred  C  Peters     . 

H.G 

92.  Joan  M.  Moeltner 

H.G 

93.  Fred  C.  Anderson  

HE,  II.G 

94  Ronald  arxj  Pamela 

HG 

Barber 

95.  Honorable  William  E 

II.G 

Williams.  Jr 

96.  Mr  A.O  Lucy 

II.G 

97.  Richard  M   Chrenko  ... 

II.A 

98.  "Conway  Report"  

II.A,  H  B. 

lie. 

II.D,  HE,  H.F, 

II.G 

Public  C^iininents 

• 

1  Mr  diid  Mrs  Barry  Borkal.  1000  I'aradisi; 
Koud.  PMR-Wnst.  Swamps( ott.  MA  01907 

2  Charles  IVtor  I'iiikhani.  I'  CI  B.ix  543.  Main 
Slnnn.  North  Conway.  NM  (LIHtiO 

I   Beth  Linicilii.  Box  119.  Bartlntl.  NH  03812 

4  Dr  Tht!<i<)ort!<rt)ldl»«rK.  Box  28.1.  North 
Coiiwav.  NH  o:J8h() 

5  Charlottt!  Kmni»!l,  I' C)  B<ix  1 17.  Madison. 
NH  0:iH44 

h  Kvt^lvn  Wholtoii,  I'O  Box  17H.  Madi.ion. 

NM  01844 
7   Biwerlv  MciU^n.  I'O  Box  484.  Intervale. 

NH  0.1845 


8.  Lawrence  Markey.  66  Mountainvaie 
Village,  Center  Conway,  NH  03813 

9  Gary  P  Farmer.  P.O.  Box  56.  Keanaige. 
NH  03860 

10  Mr.  and  Mrs.  Bradford  L.  Boynton, 
.Shapleigh  House,  Box  236,  (ackson.  NH 
03846 

11.  Bill  Glenn,  P.O.  Box  310,  North  Conway. 
NH  03860 

12.  Herbert  H.  Whittemore,  P.O.  Box  204, 
Intervale.  NH  03845 

13.  Mr.  and  Mrs.  Bartram  W.  Bumstad.  The 
Bumsted  Agency.  Box  1850,  Conway,  NH 
03818 

14.  Mr.  and  Mrs.  Richard  Check.  Country 
Cabinets,  etc.,  95  East  Conway  Road,  Box 
3240.  North  Conway,  NH  03860 

15.  John  B.  Hogan,  P.O.  Box  488,  Intervale, 
NH  03845 

16.  Lawrence  Fouraker,  Ph.D.,  P.O.  Box  726, 
Intervale.  NH  03845 

17  Mr.  and  Mrs.  Thomas  O'Connor,  RRl  Box 
216,  Albany.  NH  03818 

18.  Mr.  and  Mrs  Arthur ).  Brissman.  P.O.  Box 
1085,  Glen.  NH  03838 

19.  Harold  C  Fisher.  Loon  Watch  Point.  Box 
1 187.  Conway.  NH  03818 

20.  Stephen  F.  Ross  (withdrawn  by 
commenter).  Professor  of  Law.  University 
of  Illinois.  College  of  Law.  504  E. 
Pennsylvania  Avenue,  Champaign,  IL 
61829 

21.  Bruce  Todd.  P.O.  Box  249,  Bartlett,  NH 
03812 

22.  John  D  Krebs,  Planning  &  Economic 
Development  Director,  Town  of  Conway.   . 
P.O.  Box  70.  Center  Conway.  NH  03813- 
0070 

23.  Richard  J.  Praser,  3  Applewood  Lane, 
Franklin,  MA  02038 

24.  Stanley  P.  Wilson,  P.O.  Box  328, 
Intervale,  NH  03845 

25.  Joseph  C.  Webb,  P  O  Box  2153,  North 
Conway.  NH  03860 

26.  Dan  Robinson.  526  Ocean  House  Rd.. 
Cape  Elizabeth.  ME  04107 

27.  Peter  B,  Ward.  60  Bridge  Street. 
Manchester,  MA  01944 

28.  Dick  Smith.  P.O  Box  300.  Qrostwood 
Drive.  North  Conway,  NH  03860 

29.  Robert  L.  Johnson.  Robert  L.  Johnson, 
CPA  &  Associate,  Route  16A.  RRl.  Box  6. 
Intervale.  NH  03845-9503 

30.  Robert  M.  Weiss,  P.O.  Box  680,  Route 
302.  North  Conway,  NH  03860-0680 

31  Mr.  and  Mrs.  Robert  McManus,  P.O.  Box 
516,  Jackson.  NH  03846 

32  Marry  Stead.  7  Glen  Ellis  Road.  Glen.  NH 
03838-1268 

33.  Sandra  W.  Dahl.  P.O.  Box  789.  Glen.  NH 
03838 

34.  Robert  C.  Peterson.  Box  473.  Glen.  NH 
03838 

35.  Mr.  and  Mrs.  Richard  Anthony.  3 
Concannon  Rd..  King.ston.  NH  03848 

\Vn  Miriam  Regan.  P.O.  B<jx  345,  Intervale, 

NH  03845 
J7  John  J  Reilly,  Jr..  Vice  President,  College 

Advancement,  Saint  Ansolm  College.  100 

.Saint  Ansclm  Drive.  Manchester.  NH 

03102-1310 
38  Jennifer  K  Savoie.  P.O  Box  715.  17 

.Skyline  Drive,  Intervale,  NH  03845 
J9  Frank  Murphy.  1  Yellow  Brick  Road. 

North  C<inway.  NH  03860 
40  lean  M.  Lees,  P.O.  B<jx  364.  North 

Conway.  NH  03860 


41.  David  S.  Urey.  Tech  Works.  15 
Kancamagas  Estates.  P.O.  Box  337, 
Conway.  NH  03818 

42.  Thomas  A.  Mulkem.  4  Cortland  Lane, 
Lynnfield.  MA  01940 

43.  Richard  P.  Surrete,  P.O.  Box  31,  Freedom. 
NH  03836 

44.  Ronald  K.  Moore,  P.O.  Box  349. 
Chocorua,  NH  03817-0349 

45.  Capt.  David  E.  Bartlett,  P.O.  Box  1044, 
North  Conway,  NH  03860 

46.  Mr.  and  Mrs.  Robert  M.  Fisher,  615  Potter 
Road,  Center  Conway.  NH  03813 

47.  Mr.  and  Mrs.  Robert  A.  McDaniel,  19 
Belleview  Ave..  Marlboro,  MA  01752 

48.  Gilbert  G.  Mahau,  P.O.  Box  278, 
Kearsarge,  NH  03847 

49.  Robert  and  Joan  Billings,  P.O.  Box  126, 
Jackson,  NH  03846 

50.  David  A.  Pope,  Box  120,  Kearsarge,  NH 
03847 

51.  Janet  Cooper,  45  PlainField  St..  Waban, 
MA  02168 

52.  Jeff  Barley,  no  address  given 

53.  Robert  S.  Morrell.  Storyland.  P.O.  Box 
1776.  Glen,  NH  03838 

54.  Roy  A.  Lundquist,  1  Wildflower  Trail, 
Village  at  Kearsage,  Kearsarge,  NH  03847- 
0196 

55.  Mr.  and  Mrs.  Richard  O.  Pinkham,  44 
Powers  Road,  Concord,  MA  01742 

56.  Cynthia  A.  Feltch,  P.O.  Box  40,  Bartlett, 
NH  03812 

57.  Harold  Berk,  Signature  Breads.  300 
Middlesex  Avenue,  Medford,  MA  02155 

58.  Bob  Kyle,  Bartlett,  NH  03812 

59.  James  R.  Lane.  P.O.  Box  485,  Jackson.  NH 
03846 

60.  William  J.  Denning.  P.O.  Box  704. 
Intervale.  NH  03845 

61.  T.M.  Egbert.  Jr..  P.O.  Box  448.  Glen.  NH 
03808 

62.  Henry  DiRico,  774  Norfolk  Street, 
Mansfield,  MA  02048 

63.  Mr.  and  Mrs.  Fred  Pereira,  392  Brenda 
Lane,  Franklin,  MA  02038 

64.  Richard  F.  Hickey,  9  Metcommet  Road, 
Scituate,  MA  02066 

65.  Miriam  Regan,  P.O.  Box  345,  Intervale, 
NH  03845 

66.  Sally  Hindson,  1640  Plaintiff  Pike, 
Cranston,  RJ  02920-1320 

67.  Dennis  J.  Holland.  Marcia  A.  Burchstead. 
35  Skyline  Drive.  P.O.  Box  826.  Intervale, 
NH  03845 

68.  George  J.R.  Sauer.  45  Fuller  Street. 
Dedham.  MA  02026 

69.  John  C.  Conniff,  157  Pleasantview 
Avenue.  Longmeadow.  MA  01106 

70.  Charles  Morse.  Jr..  19  Green  Street, 
Newbury,  MA  01951 

71.  Jack  B.  Middleton,  McLane,  Graf. 
Raulerson  &  Middleton.  Nine  Hundred  Elm 
Street.  P.O.  Box  326,  Manchester,  NH 
03105-0326 

72.  Robert  E.  Adair.  150  Old  Westside  Road. 
North  Conway,  NH  03860 

73.  William  D.  Quinn,  P.O.  Box  21,  Madison, 
NH  03849 

74.  (!Ialvin  J.  Coleman.  Alvin  J.  Coleman  & 
Son.  Inc.,  RR  1,  Box  120,  Route  16, 
Conway,  NH  03818 

75.  David  S.  Urey,  TechWorks,  15 
Kancamagus  Estates,  P.O.  Box  337, 
Conway,  NH  03818 

76.  Maryellen  LaRoche,  P.O.  Box  110,  277 
Stark  Rd.,  Conway,  NH  03818 
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77.  Cynthia  B.  Briggs.  Locust  Hill.  P.O.  Box 
427,  North  Conway,  NH  03860 

78.  James  H.  Hastings,  55  Stetson  Street. 
Bradford.  MA  01835 

79.  John  B.  Pepper.  P.O.  Box  X,  Jackson.  NH 
03846 

80.  Priscilla  Morse,  19  Green  St.,  Newbury, 
MA  01951 

81.  Peter  B.  Edwards,  P.O.  Box  1915,  North 
Conway,  NH  03860 

82.  David  Peterson,  Glass  Graphics,  Inc.,  P.O. 
Box  1199,  56  Pleasant  Street,  Conway,  NH 
03818 

83.  Miriam  L.  Regan,  Box  345.  Intervale.  NH 
03845 

84.  Mr.  and  Mrs.  Robert  Fisher,  615  Potter 
Road.  Center  Conway,  NH  0381 3 

85.  Christopher  J.  Cote.  29  Essex  Street, 
Lowell.  MA  01850 

86.  Mr.  and  Mrs.  Ronald  F.  Cote.  29  Essex 
Street,  Lowell.  MA  01850 

87.  Douglas  C.  Albert,  President.  Albert 
Farms/Maine  Turf  Company.  RR  1,  Box 
103.  Fryeburg.  ME  04037 

88.  Conrad  Briggs,  Locust  Hill,  Box  427,  267 
Kearsarge  Road.  North  Conway.  NH  03860 

89.  Richard  A.  Ware,  Hurricane  Mtn. 
Farmhouse,  P.O.  Box  310,  Intervale,  NH 
03845 

90.  Stephen  P.  Camuso.  14  Crarunore  Circle, 
North  Conway.  NH  03818 

91.  Dr.  Alfred  C.  Peters.  Topnotch.  P.O.  Box 
536.  Glen,  NH  03838 

92.  Joan  M.  Moeltner,  National  Federation  of 
Independent  Business.  600  Maryland 
Avenue  S.W..  Suite  700,  Washington.  D.C. 
20024 

93.  Fred  C.  Anderson.  General  Manager/CEO. 
New  Hampshire  Electric  Cooperative,  Inc., 
RR#4,  Box  2100.  Tenney  Mountain 
Highway.  Plymouth.  NH  03264-9420 

94.  Ronald  and  Pamela  Barber.  364 
Thompson  Road,  North  Conway,  NH  03860 

95.  Honorable  William  E.  Williams,  Jr., 
House  of  Representatives,  State  of  New 
Hampshire,  Committee  on  Resources, 
Recreation  and  Development,  State  House, 
Concord,  New  Hampshire  03301 

96.  Mr.  A.O.  Lucy,  Executive  Director,  Mount 
Washington  Valley  Chamber  of  Commerce 
&  Visitors  Bureau,  P.O.  Box  2300,  North 
Conway,  NH  03860 

97.  Richard  M.  Chrenko,  P.O.  913,  West  Side 
Road,  Glen,  NH  03838-0913 

98.  "Conway  Report",  Mt.  Washington 
Valley/Mt.  Cranmore  Task  Force,  James  B. 
Somerville,  Chairman,  Town  of  Conway, 
P.O.  Box  70.  Center  Conway,  NH  03813- 
0073 

The  Berkals 

June  18,  1996. 

Anne  K.  Bingaman, 

U.S.  Assistant  Attorney  General,  Anti-Trust 

Division,  justice  Department. 

Washington.  DC  20530 
Dear  Madam:  We  sincerely  hope  that  you 
do  not  force  America  Skiing  to  sell  Mt. 
Cranmore. 

We  have  been  skiing  there  for  well  over 
twenty  years,  and  no  other  owner  has  done 
as  much  to  improve  the  skiing  at  this  area. 
We  were  absolutely  delighted  with  the 
improvements  made  last  year.  The 
interchangeable  ticket  between  Attitash  and 
Cranmore  is  a  great  draw  for  tourists.  I  trust 


that  you  are  aware  that  Mt.  Cranmore  was  for 
sale  for  some  time  before  it  was  purchased 
by  LBO. 

This  section  of  New  Hampshire  has  other 
areas  which  provide  competition  within  a 
reasonable  driving  distance,  such  as  Black 
Mountain,  Wildcat  Mountain,  Bretton 
Woods,  Loon,  King  Pine  and  Shawnee  Peak, 
all  within  a  fifteen  to  forty-five  minute  drive. 

We  were  all  justifiably  enthused  when  LBO 
Resort  Enterprises  bought  Mt.  Cr&nmore,  and 
we  trust  that  the  decision  to  force  the 
coqxiration  to  disfiose  of  Mt.  Cranmore  will 
not  be  enforced,  as  we  feel  it  is  not  in  the 
best  interest  of  the  public  or  the  community. 

Yours  very  truly, 
Betty  Berkal,  etc. 

Pinkham  Real  Estate 

June  18, 1996. 

Craig  W.  Conrath, 

Chief,  Merger  Task  Force,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H 
Stnet.  NW.,  Washington.  DC  20530 

Dear  Mr.  Conrath:  I  was  horrified  to  hear 
the  news  that  Les  Otten  has  been  ordered  to 
sell  Cranmore  Mountain  Ski  Area.  Cranmore 
is  the  life  bibod  of  our  economy  here  in 
North  Conway  and  the  keystone  to  Mt. 
Washington  Valley.  It  is  the  thread  by  which 
North  Conway's  economic  health  hangs.  As 
a  ski  area,  it  is  completely  incapable  of 
standing  alone  in  today's  ski  market.  Past 
performance  has  already  proven  that.  Forcing 
it  to  do  so  again  means  disaster,  not  just  for 
Cranmore,  but  for  this  town. 

Cranmore  isn't  a  Fleet  Bank  or  Bank  of 
Boston  that  apparently  can  merge  without 
protest.  It  isn't  even  a  Stowe  or  a  Sugarbush, 
or  indeed  a  Waterville  Valley  among  ski 
areas.  It's  a  little  hill  with  wide  slopes  and 
peasant  trails  and  a  verticle  drop  that  poses 
no  competitive  threat  to  ski  areas  such  as 
these.  However,  it  happens  to  be  located  right 
in  North  Conway  village,  which  feels  its 
every  economic  shiver.  For  the  past  seven 
years  this  village  has  been  freezing. 

After  a  year  of  LBO's  management,  when 
Cranmore  and  North  Conway  finally  felt  a 
resui;gence  of  business,  what  kind  of 
unconscionable  bureaucracy  is  this  that 
would  shove  this  unassuming  little  business 
back  out  in  the  cold  and  imperil  the  lives  and 
jobs  of  an  entire  town?  If  it  is  fear  of  the 
merged  firm  raising  prices,  don't  they  realize 
Craiunore  as  an  independent  business  would 
have  to  raise  prices  to  afford  the  kind  of 
continuing  capital  investment,  management 
and  marketing  dollars  necessary  to  offer 
skiers  a  competitive  product?  A  bit  of  history 
may  serve  to  illustrate  what  this  business 
means  to  the  town. 

Cranmore  was  founded  in  the  late  1930s  by 
Harvey  Gibson,  a  local  boy  who  had  made 
good,  not  to  show  a  profit,  but  to  return 
something  to  his  home  town.  During  the 
three  decades  that  followed — as  with  most 
businesses  heavily  dependent  on  the 
weather — it  was  never  a  big  money  maker, 
but  it  was  able  to  pay  its  bills.  However,  in 
1970  a  snow  drought  forced  it  to  its  knees. 
Skiers  left  for  other  areas  that  had  had  the 
dollars  for  snow-making,  or  the  size  and 
altitude  not  to  require  it.  The  town 
responded.  Over  100  [)eople.  most  from  this 


little  village  of  2.500.  put  down  hard  earned 
dollars  to  enable  the  nHHintain  to  buy  mow- 
making  equipment.  The  Manchester  Unkw 
Leader  headlined  it  as  a  town  raising  itself 
by  its  own  bootstraps.  I  was  owner/operator  . 
of  North  Conway's  Eastern  Slope  Inn  at  the 
time,  and  I've  never  seen  a  community  so 
aware  of  the  importance  of  one  business  to 
the  economic  future  of  all. 

Since  then,  ski  areas  have  required  bigger 
and  bigger  investments  to  stay  competitive: 
partial  snow  making  had  to  be  extended  to 
100%  cover;  T  Bars  had  to  become  chair  lifts: 
chair  lifts  have  had  to  become  detachable 
quads;  base  stations — like  the  historic  one  at 
Craiunore — have  had  to  be  modernized,  and 
fouder  marketing  voices  are  needed  to  meet 
the  increasing  competition  from  inexpensive 
package  plans  to  the  big  areas  in  the  Rockies 
and  the  Alps.  Nowhere  is  the  major 
investment  required  by  a  business  more 
obvious  and  open  to  the  buying  public  than 
in  a  ski  area,  where  a  skier  can  tell  within 
minutes  whether  or  not  its  product  is 
competitive. 

During  recent  years,  Cranmore  has  been 
owned  by  people  who  just  wanted  to  say  they 
owned  a  ski  area.  Like  a  yacht,  if  you  had  to 
ask  how  much  it  cost,  you  couldn't  afford  it. 
Today's  costs  have  removed  ski  areas  from 
the  toy  department.  Without  the  assistance  of 
a  laiger  organization,  to  take  advantage  of 
economy  of  scale,  Cranmore  is  doomed.  And 
so  is  the  village  and  town  around  it. 

This  past  year  of  LBO  ownership  has 
rejuvenated  our  local  economy.  From  1990  to 
1993  I  was  President  of  the  Mt.  Washington 
Valley  Chamber  of  Commerce,  which  doubles 
as  our  regional  marketing  organization.  For 
most  of  that  period  Cranmore  existed  at  the 
pleasure  of  the  banks,  as  did  much  of  th.*; 
town.  Though  blessed  with  a  historically 
faithful  clientele,  skiers  could  no  longer 
resist  the  lure  of  areas  with  bigger,  faster  and 
more  modem  equipment.  LBO  changed  that. 
In  my  real  estate  business  I  have  been  able 
to  observe  the  LBO  effect  perhaps  more 
closely  than  most.  I've  seen  people  buying 
here  this  year  with  confidence  again  in 
Cranraore's  future.  And  North  Conway's. 
That  can  all  end  if  this  decision  is  allowed 
to  stand. 

The  decision  to  make  LBO  divest  of 
Cranmore  must  have  t)een  made  solely  by 
mathematics:  LBO  has  such  and  such 
percentage  of  the  market,  therefore  it  must  be 
harmful  to  the  ski  industry  and/or  skiers. 
Believe  me  when  1  say,  should  the  ruling  be 
enforced,  a  whole  town  will  suffer. 

I  would  ask  those  that  made  the  ruling  visit 
the  elephants  of  the  American  and  Canadian 
skiing  west  and  then  take  a  look  at  the  little 
mouse-like  knoll  we  call  Cranmore. 

Sincerely, 
Charles  Peter  Pinkham. 
cc:  Congressman  Bill  Zeliff 

Beth  C.  Lincolii 

June  21,  1996. 

Dear  Mr.  Conrath:  1  am  very  much  in  favor 
of  the  Justice  Department's  action  to  force  the 
sale  of  Mt.  Cranmore  by  Les  Otten. 

LBO  is  only  interested  in  profit,  and 
apparently  has  no  concern  for  people  or  the 
community.  He  has  clearly  demonstrated 
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this,  and  his  lack  of  integrity,  by  his  actions 
at  Athtash-Bear  Pe^JL  He  attempts  to 
manipulate  the  community  by  deceit  and 
smooth  talking.  He  charges  premium  prices 
and  pays  almost  minimum  wages  (as  well  as 
no  benefits,  and  hour  by  hour  tayofb). 

I  am  a  very  private  person,  k  do  not  wish 
my  name  used  publicly.  However,  I  did  wish 
to  express  my  approval  of  your  ^ion 

Sincerely. 
Beth  C.  Lincoln. 
Box  119.  Bartlett.  NH  03812.  603-374-6033 

Dr.  Theodore  GoldbM^ 

June  21.  1996. 

Dear  Mr.  Conrath;  I  have  not  seen  or  felt 
such  enthusiasm  either  on  Mt.  Cranmore  or 
in  the  Valley  as  was  shown  this  past  winter 
under  Les  Otten's  ownership. 

My  children  k  grandchildren  learned  to  ski 
on  Cranmore  k  we  have  be^n  dismayed  at  the 
determination  over  the  past  15  years. 

Since  the  Often  Imgratj  purchases  the 
mountain  a  feeling  of  revitalization  has  taken 
hold  in  the  entire  valley.  If  he  is  not  allowed 
to  continue  this  progress  the  area  will  revert 
to  lethargy. 

Sincerely, 
Dr.  Theodore  Goldberg. 
Box  283.  N.  Conway.  NH  03860 

Charlotte  Enunel 

)une21.1996. 

Dear  Mr.  Conrath:  This  is  to  strongly  urge 
that  the  Justice  Dept.  reconsider  its  decision 
to  force  Les  Otten  of  LBO  Enterprises  to 
divest  itself  of  Cranmore  Mt.  before  SKI 
Limited  can  be  acquired. 

This  news  was  devastating  to  this  area  (Mt. 
Washington  Valley  where  Cranmore  is 
located  in  North  Conway).  For  years 
Cranmore  has  been  steadily  going  down  hill 
because  the  different  owners  simply  did  not 
have  the  funds  to  improve  the  mountain  to 
make  it  competitive.  This  has  cost  many  jobs 
and  has  had  an  effect  on  the  tourist  industry 
which  the  area  relies  on  When  LBO 
purchased  Oanmore  last  year.  I  believe 
everyone,  without  exception,  was 
overjoyed — residents  of  the  area  and  skier 
visitors  alike.  He  pumped  money  into  it  and 
everyone  was  very  excited  about  the  plans  he 
had  to  further  develop  the  mountain.  You 
may  be  delivering  a  death  blow  to  the 
mountain  if  you  carry  through  on  forcing 
LBO  to  divest  itself  of  Cranmore — and  I  beg 
you  to  reconsider. 

Sincerely. 
Charlotte  Emmel 

Evelyn  Wheltoa 

|une21.  1996 

Craig  W  Conrath, 

Chief.  Merger  Task  Force.  Antitrust  Division, 

U.S.  Department  of  fustice.  1401  H  St . 

NW..  Washington  DC  20530 

Re:  Divesting,  Cranmore  Mountain.  North 
Conway.  NH 
You  are  dealing  with  a  ski  resort  in  New 
Hampshire,  that  was  dying  and  bringing  the 
town  down  with  it.  We  finally  found 
someone  that  was  willing  to  make  a 
commitment  to  all  of  us  and  make  this  the 
first  rate  ski  area  it  used  to  be. 


The  bottpm  line  here  is  this: 
The  future  of  the  New  Hampshire  Ski 

industry 
The  future  of  Mt.  Washington  Valley 
The  future  of  all  who  live  here  and  struggle 

to  make  a  living 

Please  look  this  over  again  and  I  am  sure 
you  will  recognize  that  as  a  small  community 
we  can  only  benefit  letting  LBO  keep 
Cranmore  Mountain. 

Thank  you, 
Evelyn  Whelton. 
PO  Box  1 76.  Madison.  NH  03849. 

B«««rty  MelloB 

June  21,  1996. 

Craig  W  Conrath. 

Chief.  Merger  Task  Force.  Antitrust  Division, 
U.S.  Department  of  Justice.  1401  H  St.. 
NW..  Washington.  DC 20530 
Re:  Divesting,  Cranmore  Mountain,  North 
Conway.  NH 
You  are  dealing  with  a  ski  resort  in  New 
Hampshire,  that  was  dying  and  bringing  the 
town  down  with  it.  We  finally  found 
someone  that  was  willing  to  make  a 
commitment  to  all  of  us  and  make  this  the 
first  rate  ski  area  it  used  to  be. 
The  bottom  line  here  is  this: 

The  future  of  the  New  Hampshire  Ski 

industry 
The  future  of  Mt.  Washington  Valley 
The  future  of  all  who  live  here  and  struggle 

to  make  a  living 

Please  look  this  over  again  and  I  am  sure 
you  will  recognize  that  as  a  small  community 
we  can  only  benefit  by  letting  LBO  keep 
Cranmore  Mountain. 

Thank  you, 
Beverly  Mellen. 
PO  Box  484.  Intervale.  NH  03845. 

Lawrvnoe  Markmy 

June  21,  1993. 
Craig  W.  Conrath. 

Chief  Merger  Task  Force.  Antitrust  Division, 
US.  Department  of  Justice.  1401  H 
Street.  Washington.  DC  20530 

Dear  Sir:  I  am  writing  regarding  the  Justice 
Department's  decision  to  require  the  LOB 
holdings  to  sell  the  Cranmore  Ski  areas  in 
North  Conway,  NH  piarticularly.  The  past 
year  of  owmership,  LOB  has  not  only  turned 
around  the  flagging  ski  area  but  has  done  a 
great  deal  for  the  Mount  Washington  Valley 
area.  To  require  the  sale  of  this  area  by  a 
courageous  true  entrepreneur  would  be 
disastrous  for  the  community.  He  has  plans 
far  beyond  the  ski  area  that  can  only  benefit 
this  area.  Reading  about  this  action  I  have 
noted  that  currently  LOB  owns  a  mere  25% 
of  the  Northeast  ski  industry  and  6-%  of  the 
national  ski  industry.  This  hardly  constitutes 
a  monopoly. 

I  desperately  ask  that  you  reconsider  the 
demanded  sale  of  Mount  Cranmore  ski  area. 
I  am  a  skier  and  resident  of  the  Mount 
Washington  Valley  area  and  fully  support 
what  LBO  has  planned  for  this  area. 

Please  Reconsider  and  Reverse  Your 
Decision. 
Lawrence  Markey 
cca:  Rep.  Bill  Zaliff 


Sen.  Judd  Gregg 
Sen.  Robert  Smith 

GaryP-FariMr 

June  21. 1996. 
Mr.  Craig  W.  Conrath. 

Chief.  Merger  Task  Force.  Antitmst  Division, 
U.S.  Department  of  Justice,  1401  H 
Street,  NW.,  Washington,  DC  20530. 

Dear  Mr.  Conrath:  I  am  writing  to  ask  your 
assistance  in  reversing  the  senseless 
bureaucratic  decision  by  the  U.S.  Department 
of  Justice  forcing  the  divestiture  of  Cranmore 
Mountain  by  LBO  Enterprises. 

As  a  neighbor  to  Cranmore  and  long  time 
skier  of  New  Hampshire  mountains  including 
others  owned  or  to  be  owned  by  LBO,  I  do 
not  believe  the  Antitrust  Division 
understands  the  status  of  the  ski  industry  in 
New  Hampshire  nor  the  decline  of  Cranmore 
Mountain  until  it  was  purchased  by  LBO  this 
past  ski  season. 

I  do  appreciate  the  mission  of  the  Antitrust 
Division  and  its  role  in  maintaining 
completion  and  protecting  the  consumer,  but 
this  is  a  case  where  allowing  the 
consolidation  to  proceed  will  do  just  that. 

I  say  this  because  economies  of  scale  in  the 
ski  industry  are  necessary  to  reduce  overall 
operating  costs  in  an  industry  where 
skyrocketing  ticket  prices  in  recent  years 
have  forced  many  families  to  give  up  this 
recreational  opportunity. 

Cranmore  is  unique.  It's  place  in  history 
has  been  documented  but  it's  impiortance  to 
the  local  economy  is  less  well  known.  As  a 
local  businessman  in  North  Conway,  I  can 
assure  you  that  the  decline  of  Cranmore  had 
a  signiHcant  impact  on  State  tax  revenues 
and  local  incomes.  This  past  year,  with  the 
substantial  investments  made  by  LBO  in 
Cranmore.  this  situation  has  turned  around. 
The  business  community  showed  their 
enthusiasm  for  and  confidence  in  LBO  by 
planning  additional  economic  expansion. 
This  has  been  destroyed  by  the  Justice 
DejMrtment's  proposed  consent  order. 

I  do  not  believe  the  Antitrust  Division 
understands  that  New  Hampshire  ski  areas 
compete  regionally  within  the  state  namely 
the  Sunapee,  Franconia  and  Mt.  Washington 
Valley  regions.  Geographic  distances  and 
natural  obstructions  define  these  regions. 
Therefore  skiers  choose  a  region  first  then  a 
ski  area  within  that  region.  If  Justice 
understood  this,  then  they  would  know  that 
the  number  of  areas  owned  by  American  Ski 
Company  (LBO)  only  affects  the  economies  of 
scale  and  marketability  of  the  areas,  it  does 
not  diminish  competition.  The  exception 
would  be  owning  multiple  areas  within  the 
same  region.  This  does  occur  since  Attitash 
and  Crandraore  are  within  Mt  Washington 
Valley. 

However.  LBO  owned  both  there  areas  one 
season  prior  to  the  merger  and  all  areas 
within  the  region  flourished.  Wildcat 
Mountain  reported  a  30%  increase  in  skier 
visits.  Black  Mountain  successfully  emerged 
from  bankruptcy  and  for  the  first  time  in  a 
long  time,  all  areas  in  the  region  were 
profitable.  The  reason  is  that  LBO  has 
breathed  new  life  with  the  region  because  of 
their  investments  in.  marketing  of,  and 
commitmant  to  the  Valley.  These  areas  do 
not  compete  on  price.  Each  has  established 
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its  own  niche  based  on  terrain,  amenities, 
teaching  techniques  and  size.  Each  has 
successfully  marketed  itself  by  aiming  at  its 
niche  demographics. 

The  bottom  line  is  that  the  Department  of 
Justice  does  not  understand  the  ski  business 
in  New  Hampshire  and  I  am  asking  that  you 
review  the  Consent  Order  and  avoid  making 
a  mistake  which  will  have  an  adverse  affiect 
on  the  consumer  and  the  general  economy  of 
the  region. 

Thank  you  for  your  consideration.  If  you 
would  like  to  discuss  this  further  please  feel 
free  to  contact  me  at  the  above  address. 

Very  truly  yours, 
Gary  P.  Farmer 
cc:  Congressman  Bill  Zeliff 
Senator  Judd  Gregg 
Senator  Bob  Smith 

Mrs.  Bradford  Le%iris  Bojnntoii 
June  21, 1996. 
Craig  W.  Conrath. 

Chief  of  Merger  Task  Force.  Anti-Trust  Div., 
USD.O.J.,  1401  HStN.W.,  Washington 
DC  20530. 
Dear  Mr.  Conrath:  We  were  horrified  to 
read  our  local  papers  that  the  Justice  Dept. 
is  forcing  L.B.O.  to  sell  Cranmore  Mt..  a  ski 
resort  in  our  village  of  No.  Conway,  so  they 
have  demanded  that  to  our  several  if  not 
many  Ski  Resorts  or  Areas  is  a  monopoly.  Ski 
business  is  not  AT&T  or  any  other  large 
enterprize.  It  is  a  highly  expensive 
recreational  operation  of  making,  snow  trails 
and  skiers,  and  getting  people  to  use  your 
mountain.  It  does  not  depend  upon  a 
monopoly  of  areas  but  on  incredible  know- 
how.  In  the  case  of  Cranmore  Mt..  never  has 
it  been  such  excellent  skiing  as  this  year 
under  LBO  and  the  little  town  of  North 
Conway  would  be  a  winter  ghost  town 
without  Les  Otten.  He  is  a  skier.  He  knows 
the  ski  area  business.  Please,  please  rescind 
this  foolish  order  of  having  to  sell  out.  We 
have  skied  at  Cranmore  since  it  opened  in 
1939  and  we  know  how  badly  off  Cranmore 
Mt.  got  before  Les  Otten  put  his  know  how 
to  this  area. 

Sincerely, 
Carol  J.  Boynton 
Bradford  L  Boynton 

BillGlann 

Craig  W.  Conrath. 

Chief  of  Merger  Task  Force.  AntTTrust 

Division,  US  DOJ.  1401  H  Street.  NW.. 

Washington,  DC  20530. 

Re:  Justice  v.  LBO  Enterprises 

Dear  Mr.  Conrath:  It  does  not  help 
competitiveness  in  the  skiing  industry  to 
force  LBO  to  give  up  their  two  weakest 
properties.  Sunday  River  and  Killington 
would  be  tdi  better  choices.  LBO  should  be 
required  to  keep  Cranmore  for  ten  years. 

There  is  a  philosophy  that  says  if  one  is 
going  to  be  inspected,  provide  something 
pleasant  for  the  inspector  to  find  so  he  will 
not  discover  an  unpleasant  something  else. 
Using  this  philosophy.  LBO  could  have 
acquired  Cranmore  just  to  have  someShing  to 
give  up  to  the  Justice  Department 


Sincerely  yours. 
Bill  Glenn  >- 

Herimt  H.  WhittBrnoro 

June  21, 1996. 

The  Honorable  Craig  W.  Conrath. 

Chief,  Merger  Task  Force.  Antitrust  Division. 
U.S.  Department  of  fustice.  1401  H 
Street.  Northwest,  Washington.  D.C. 
20530. 

Dear  Mr.  Conrath:  I  am  writing  to  object  in 
the  strongest  possible  way  to  your  decision 
requiring  Mr.  Leslie  B.  Otten's  LBO 
Enterprises  to  divest  Cranmore  Mountain  Ski 
Area  in  North  Conway.  N.H.,  and  Waterville 
Valley  Ski  Area  in  Waterville  Valley,  N.H..  in 
order  to  merge  with  SKI  Limited. 

I  disagree  with  your  apparent  premise  that 
Mr.  Otten.  by  owning  three  ski  areas  in  New 
Hampshire,  could  monopolize  ski  ticket 
prices  or  packages,  harming  skiers  or 
competing  ski  areas. 

I  luiow  you  and  your  staff  are  concerned 
vfith  the  common  good  of  all  parties:  The 
skiers  of  New  England,  other  ski  areas,  as 
well  as  Mr.  Otten  and  his  employees.  And  I 
thank  you  for  that! 

But  I  contend  that  allowing  Mr.  Otten  to 
retain  control  of  Cranmore  and  Waterville  is 
crucial  to  skiers,  to  the  economy  of  the 
Mount  Washington  Valley,  Conway.  N.H.. 
and  Waterville.  N.H. 

As  you  may  know,  Cranmore  was  in 
bankruptcy  or  losing  money  for  the  better 
part  of  a  decade  before  Mr.  Otten  took  over 
and  turned  the  area  around  with  a  huge 
investment  in  lift!  snowmaking  and  other 
equipment.  Thanks  to  him,  the  mountain  is 
recovering,  skiers  had  a  great  year,  and  valley 
communities  benefited  greatly.  I  must  point 
out  that  Craiunore  is  an  economic  linchpin 
and  recreational  jewel  in  Conway,  N.R 

Mr.  Otten  rescued  Cranmore,  as  he  did 
Attitash  Ski  Area  in  neighboring  Bartlett, 
N.H.  I  believe  that  Mr.  Otten  is  good  for 
skiing — no,  make  that  great  for  skiing  and  for 
skiers! 

That  conclusion  is  based  on  41  years  of 
skiing;  I  first  strapped  on  skis  in  1954  at 
Cranmore  and  I've  been  going  downhill  ever 
since.  I  a«n  a  retired  newspaper  editor  and 
wrote  twice-weekly  winter  ski  columns  for 
the  Lawrence  (Mass.)  Eagle-Tribune  for  17 
years. 

I  recall  interviewing  Mr.  Otten  in  1980  for 
a  column  when  he  bought  and  began 
developing  Sunday  River  Ski  Area  in  Maine. 
Then,  it  was  a  minuscule  area.  Today,  it  is 
simply  the  best;  a  jewel  in  the  Maine 
economy:  a  wonderful  playground  for  skiers. 

In  that  1980  interview.  Mr.  Otten  laid  out 
a  projection  of  what  he  hoped  to  do  with 
Sundiay  River.  I  went  away  from  that 
interview  trying  to  keep  my  objectivity  intact, 
but  torn  between  wondering  whether  Mr. 
Otten  was  a  ski  visionary  or  just  spouting 
pipe  dreams. 

Well,  let  me  tell  you  that  those  plans  for 
Sunday  River  have  all  come  true,  and  much, 
much  more! 

Quite  simply,  I  believe  Mr.  Otten  is  the 
most  exdtiiig  and  best  thing  that  I  have 
witnessed  in  my  41  years  of  skiing. 

It  would  be  a  sad  and  harmful  thing, 
indeed,  to  deny  Cranmore  and  Waterville 
their  opportunity  to  be  part  of  Mr.  Otten's 


dynamic  plans  bx  skiing.  And  it  will  most 
certainly  harm  the  economies  of  their 
communities  and  the  many  employees  of  the 
two  areas  because,  without  Mr.  Otten,  they 
are  likely  to  slide  back  into  bankruptcy. 

It  has  been  my  observation  that  Mr.  Ottsn's 
way  of  doing  business  is  NOT  financially 
harmful  to  the  price  of  lift  tickets.  His  «vay 
of  doing  business  is  simply  better  than  that 
of  other  areas.  He  makes  lots  of  snow,  keeps 
making  it  to  improve  conditions,  runs  his 
areas  with  great  care  and  concern. 

Skiing,  by  its  very  nature,  is  an  expensive 
sport.  A  skier's  personal  equipment  is  costly. 
A  well-equipped  skier  can  be  wearing 
anywhere  from  SI. 000  to  S3.000  in  gear.  So. 
too,  are  lodging,  meals,  and  transportation. 
The  point  I  am  trying  to  make  is  that  the 
price  of  a  lift  ticket  is  a  relatively  small  part 
of  the  individual  skier's  cost 

It  is  doubtful,  in  my  mind,  that,  with  three 
ski  areas  in  New  Hampshire,  Mr.  Otten  could 
monopclize  the  ski  industry  in  the  Granite 
State.  In  fact,  I  believe  that  by  depriving  him 
of  the  right  to  run  Cranmore  and  Waterville. 
you  will  be  hurting  the  economy  of  New 
Hampshire  (where  tourism  is  the  Number  2 
industry).  You  will  be  hurting  sluers. 
because,  clearly,  no  one  provides  better 
skiing  conditions  than  Mr.  Otten. 

That  is  one  skier's  view  of  the  situation.  I 
hope  that  by  sharing  it  with  you,  you  may 
reconsider  your  earlier  action  and  change 
your  position  regarding  divestiture.  I  thank 
you  for  your  patience  in  considering  these 
remarks. 

1  should  say  that  I  have  no  connection  with 
LBO  Enterprises  or  SKI  Limited.  I  am  simply 
a  retired  newsman  living  in  the  Mount 
Washington  Valley  and  loving  the  skiing  at 
Attitash  Bear  Peak  Cranmore  and  Sunday 
River.  And  I  am  thankful  for  brilliant  men 
like  Mr.  Otten  and  Mr.  Phil  Gravink.  the 
masterful  CEO  of  Attitash  Bear  Peak 
Cranmore.  And  that  is  why  I  write. 

Sincerely, 
Herbert  H.  Whittemore. 
P.O.  Box  204.  Intenmle.  N.H.  03845. 

The  Biimsted  Agency 

June  21. 1996. 
Mr.  Craig  W.  Conrath, 

Chief.  Merger  Task  Force.  Antitmst  Division. 
U.S.  Department  of  Justice.  1401  H  Street 
NW..  Washington.  DC  20530. 
Re:  Mount  Cranmore  Ski  Area,  North 
Conway.  NH  03860. 

Dear  Mr.  Conrath:  I  was  very  upset  to  hear 
that  the  Justice  Department  was  requiring 
LOB  Enterprises  to  divest  itself  of  Cramnore 
and  Waterville  Valley. 

As  a  resident  of  Kearsarge  (a  suburb  of 
North  Conway)  I  am  primarily  concerned 
with  Mount  Qamnore.  This  mountain  has 
been  through  a  great  deal  since  I  moved  here 
in  1973.  When  Les  Otten  purchased  it  and 
started  to  pour  money  into  it.  it  seemed  that 
at  last  its  troubles  were  over. 

It  makes  little  sense  to  me  to  prohibit  LBO 
from  owning  Cranmore  because  of  the 
possibility  of  lack  of  competition.  We  have  a 
number  of  other  ski  areas  in  the  Valley 
should  Mr.  Otten  elect  to  make  his  prices 
non-competitive.  Wildcat,  Black  Mountain, 
and  King  Pine  all  offer  a  variety  of  skiing  for 
all  abilities. 


S6006 


Federal  Register  /  Vol.  61,  No.  211  /  Wednesday,  October  30.  1096  /  Notices 


AlthuuKh  I  can  see  the  need  for  monitoring 
corporetluns  which  supply  goods  to  the 
public  to  keep  compotition  alive,  I  feel  that, 
in  this  case,  which  covers  a  recreational 
situation.  th«  justice  Uopartmenl  has  over- 
stepped its  tx>unds. 

Sincerely  yours, 
Barlram  W  Bumsted 

Country  Cabinata,  e<c. 

lune  2\.  199A. 

Craig  W.  Conrath. 

Chief.  Merjfer  Task  Force,  Antitrust  Division, 

US  rtepartment  of  Justice.  1401  H  Street 

SW  .  Washington.  DC  20530 

Dear  Mr  (k>nnith:  The  forced  divestiture  of 
LfiO's  ownership  of  Mt.  Oanmore  and 
Waterville  Valley  as  a  condition  required  by 
the  DO|  for  it  to  allow  the  merger  of  LBC 
Enterprises  and  5>-K-l  Ltd.  has  the  potential 
of  having  a  very  negative  impact  on  our  town 
and  its  business  climate. 

The  aaalysis  of  the  situation  seems  to  be 
flawed  in  the  assumption  that  LB()  would 
have  a  mono[X)ly  thus  eliminating  a 
competitive  environment  for  the  consumer. 
LfiO  knows,  however,  that  it  is  dealing  with 
a  savvy  consumer  and  that  charges  t:an  be 
only  what  the  market  will  bear.  Although 
LBO  currently  owns  Attitash/Bear  Peak/ 
Cranmore,  the  daily  ski  rates  are  different  at 
each  mountain.  Each  area  has  different 
amenities  that  dictate  charges  accordingly. 
There  are  also  other  mountains  in  the 
immediate  area  which  offer  alternatives  of 
price  as  wrII  ns  typos  of  skiing  and 
snowbuarding  experiences. 

Bomg  business  owners  in  North  0>nway 
and  members  of  many  organizations 
including  the  Mount  Washington  Valley 
Chamlwr  of  (Commerce,  wu  can  attest  to  the 
fact  that  LBO  is  very  coimnunity  minded  and 
has  added  greatly  to  the  marketing  of  our 
"Valley"  We  know  that  LBC)  is  strong  and 
that  ( jtinmore  will  continue  to  thrive  under 
its  involvement.  Cranmore  is  a  ski  area  that 
had  no  investment  for  years  and  was 
deteriorating.  Finally,  along  came  LBO 
willing  to  work  hard  and  put  money  into 
making  it  a  Tirst-rate  ski  area!  To  have 
another  imtity  take  over  such  an  important 
facet  in  our  town  is  risky   We  know  and  like 
what  wo  currently  have! 

Lastly,  we  are  very  con<:erne<l  about  Uxal 
iol»s  being  Hffe<:ted  by  this  change  Our 
economy  is  mainly  dependent  upon  tourism 
and  LBO's  ability  to  market  our  area  as  a 
whole  will  certainly  be  diminished  with  it's 
loss  of  Cranmoro's  income.  (Xir  Chamber  has 
suffered  over  the  past  8  years  due  to  a  poor 
economic  climate.  LBO's  marketing  efforts 
and  support  of  the  Chamber's  marketing 
programs  has  been  much  appreciated. 

Please  reconsider  and  reverse  your 
requirement  that  LBO  must  sell  Mount 
{ janmore.  Thank  you  for  your  consideration. 

.Sincerely, 
Richard  and  |oy  tlhack 
.Senator  Bob  Smith,  .Senator  [udd  (tregg, 

(Congressman  (Charlie  Bass,  Congressmiin 
Bill  Zeliff 

John  E.  Hogan 

June  22.  1996. 
Craig  W.  ( Jinralh. 


Chief  Merger  Task  Force,  U.S.  Dept  offustice, 
Washington.  D.C. 
Dear  Mr.  Conrath:  I  am  writing  re  the 
recent  decision  re  the  meiiger  of  LBO 
Rnlerpriaes  &  Ski  LTD  that  they  must  sell  off 
Cranmore  Ski  Area  in  North  Conway.  This 
decision  made,  I'm  sure,  because  they  also 
own  Attitash/Bear  Peak  which  is  also  in  Mt. 
Washington  Valley  area. 

I'm  just  hoping  that  you  will  give  this  a  bit 
more  consideration  and  possibly  allow  them 
to  retain  this  property  along  with  Attitash/ 
Bear  Peak.  )ust  a  bit  of  history.  Cranmore  was 
the  Tirst  ski  area  in  Mt.  Washington  Valley, 
it  is  located  right  in  the  center  of  town;  it  is 
rather  historic,  eapecially  to  skiers,  in  that  it 
had  the  first  k  only  Skimobile  to  get  skiers 
to  the  top;  it  brought  Hannes  Schnieder  over 
from  Austria  to  escape  the  Jewish  situation 
ad  he  started  one  of  the  first  ski  schools  in 
(I.S.  introducing  his  new  method  of  teaching 
skiing.  I  sort  of  refer  to  it  as  the  Lily  of  the 
Valley  when  it  comes  to  skiing. 

Unfortunately  in  the  past  10  or  12  years  (or 
more)  it  was  not  being  cared  for  and  was 
nmning  down  rather  badly.  It  finally  wound 
up  in  the  banks  bands  and  they  were  doing 
nothing  other  than  trying  to  run  it  until  they 
found  a  buyer.  Within  a  year  of  buying 
Attitash/BMr  Peak  Les  Otten  took  over 
Cranmore  and  immediately  started  pouring 
money  into  putting  in  a  great  new  lift,  much 
work  on  trails,  lodge  building  and 
snowmaking  and  making  it  once  again  a  focal 
point  in  the  Valley. 

He  now  runs  two  great  areas  in  the  Valley 
and  has  been  beneflt  to  the  Valley.  There  is 
another  major  ski  area  about  20  miles  Eroro 
North  (xtnway  known  as  Wildcat.  I 
understand  your  concern  re  competition  ft 
pricing  but  this  is  a  perfect  example  that  he 
is  not  out  to  destroy  anyone.  Because  of  the 
extensive  advertising  that  LBO  Enterprises 
does  Wildcat  benefited,  as  did  the  Valley  as 
a  whole,  so  much  so  that  Wildcats  receipts 
were  up  almost  30%  this  past  season.  (It 
helped  that  because  of  the  competition  they 
were  also  forced  to  Hnally  do  some  upgrading 
to  their  area!)  Les  Otten,  it  seems  does  not 
compete  by  price,  but  rather  feels  it  more 
important  to  give  value  for  what  he  charges. 

Wildcat's  prices  are  lower,  especially 
weekdays  ft  Sundays  and  they  have  2  for  1 
specials  on  Wednesdays.  Les  Otten  has  never 
tried  to  compete  with  that  it  seems.  He  just 
seems  (1  do  not  know  the  man  nor  have  I  seen 
him)  to  try  to  be  fair.  1  have  a  lifetime  pass 
at  Attitash  and  when  he  took  over,  there  was 
some  concern  that  they  would  continue  to  be 
honored.  It  turned  to  be  not  a  problem  at  all 
and  we  were  even  extended  the  right  to  also 
ski  Cranmore  on  our  pass,  something  he 
definitely  did  not  have  to  do. 

I'm  just  afireid  that  if  he  is  forced  to  sell 
( xanmore  that  it  will  once  again  go  into  a 
nose-dive  and  may  wind  up  closing.  That 
would  be  a  terrible,  terrible  toes  to  the  Valley 
and,  from  my  viewpoint,  an  historic  loss. 

I  just  don't  believe  that  owning  the  two 
areas  here  puts  him  in  an  extraordinary 
competitive  position.  This  is  just  a  case 
where  LBO  Enterprises  is  truly  good  for  ML 
Washington  Valley  and  GREAT  for 
Cranmore. 

I  for  one  hope  that  you  will  reconsider 
your  position  on  this  matter.  Thank  you  for 
your  time  in  reading  this  letter. 


Sincerely, 
John  B.  Hqgan, 
PO  Box  488,  Intervale.  NH  03845. 

Lawronoa  Fourakar 

June  22. 1996. 

Mr.  Craig  W.  Conrath 

Chief.  Merger  Task  Force,  Antitrust  Division, 

US  Department  offustice,  1401  H  Street 

NW.,  Washington  DC  20530. 
Dear  Mr.  Conrath:  We  are  presently  full- 
year  residents  of  the  Mount  Washington 
Valley,  New  Hampshire.  (Next  year  we  will 
be  weekend  visitors,  aa  I  will  join  the  faculty 
at  Wellesley  College.)  I  am  writing  to  protest 
the  foolish  and  inc»mprehensible  antitrust 
ruling  against  Mr.  Les  Otten  of  LBO 
Enterprises.  Last  winter  we  had  season 
passes  that  were  valid  at  both  Mr.  Cranmore 
and  Mt.  Attitash/Bear  Peak.  Far  from  being 
anti-competitive,  it  is  a  great  boon  to  both 
areas  to  have  interchangeable  tickets. 

We  are  also  tai  from  sanguine  that  another 
owner  will  prove  able  to  continue  Les  Otten 's 
multiaUllion  dollar  investment  program  that 
turned  Cranmore  from  a  run-down,  struggling 
area  threatened  several  times  with 
bankruptcy  into  an  exciting  fairly-centered 
tourist  draw  for  the  businesses  in  the  area. 
Wildcat  is  a  potential  buyer,  but  they  have 
hardly  maintained  equipment  and  facilities 
there,  and  I  don't  see  how  they  can  do  so  at 
Cranmore.  Thus,  your  decision  may  well 
push  a  recovering  ski  area  right  in  the  middle 
of  our  community  back  into  financial  trouble 
and  possible  bankruptcy.  That  would 
certainly  not  stimulate  competition.  I  have 
studied  economics  at  the  graduate  level  and 
am  well  aware  of  the  benefits  of  a 
competitive  marketplace.  The  airline 
industry  and  the  telecommunications  field 
are  two  clear  examples  where  consumere — 
and  the  U.S.  economy — have  benefitted  from 
the  actions  of  your  colleagues.  But  alpine 
skiing  in  New  England  is  clearly  not  such  a 
case.  The  many  happy  customers  of  Mr. 
Otten — and,  surprisingly  enough,  every 
single  employee  I  have  spoken  with — 
implore  you  to  reverse  this  stupid  ruling. 

Lawrence  Fouraker.  Ph.D. 

P.O.  Box  726.  Intervale.  NH  03845. 

Thomas  L  ft  Grace  N.  O'Connor 

June  23.  1996. 
Mr.  Craig  W.  Conrath, 

Chief.  Merger  Task  Force,  Antitrust  Division, 
US  Department  offustice.  1401  H.  Street 
NW..  Washington.  DC  20530. 

Dear  Sir  We  are  asking  the  Deptartment  of 
Justice  to  reconsider  its  recent  decision  in  the 
matter  of  the  merger  LBO  Industries  and  SKI 
Ltd.  that  requires  LBO  Enterprises  to  divest 
htMn  its  holdings  The  Cranmore  Mountain 
Ski  Area.  We  feel  this  would  have  a  negative 
impwct  on  the  quality  of  skiing  available  in 
the  Mount  Washington  Valley  as  well  as  on 
the  local  economy. 

Within  an  approximate  40  mile  radius  of 
North  Conway,  where  Mount  Cranmore  is 
situated,  there  are  seven  ski  areas,  only  two 
which  would  be  owned  by  LBO  Enterprises. 
This  is  surely  a  very  competitive  market. 

In  the  year  of  ownership  undei  LBO 
Enterprises,  the  skiing  improved  dramatically 
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and  has  never  been  better  in  the  previous  25 
years  we  have  skied  the  mountain.  Without 
the  financial  backing  available  to  a  large  and 
successful  operator  in  the  ski  business  we 
feel  the  viability  of  Cranmore  is  in  jeopardy. 
Further  improvements  planned  by  LBO  will 
not  be  forthcoming,  the  business  will  fail  and 
competition  will  be  reduced. 

Sincerely  yours, 
Thomas  L.  O'Connor 
Grace  N.  O'Connor 
cc:  Representative  William  Zeliff, 
Senator  Robert  Smith, 
Senator  Judd  Gregg. 

Arthur  J.  Brissman  and  Barbara  A.  Brissman 
June  23, 1996. 
Craig  W.  Contrath, 

Chief.  Merger  Task  Force,  Antitivst  Division, 
US  Department  offustice,  1401  H.  Street 
NW.,  Washington,  DC  20530. 

Dear  Chief  Conrath:  The  1995-1996  Ski 
season  at  Cranmore  Mountain,  No.  Conway. 
New  Hampshire  was  the  very  best  skiing  we 
have  had  for  a  long  long  time. 

The  upkeep  and  economic  worth  of  Mt. 
Cranmore  had  been  on  a  serious  decline  for 
the  past  several  years  and  now,  finally,  in 
1995,  LBO,  Les  Otten.  purchased  the 
mountain  and  put  money  into  it.  Even 
though  he  has  been  involved  for  only  a  year 
now,  we,  the  community,  have  already  seen 
the  value  of  commitment  from  somebody 
willing  to  make  Mt.  Cranmore  and  the  Mt. 
Washington  Valley  a  first-rate  ski  area. 

Needless  to  say.  we  are  devastated  to  learn 
that  Mr.  Otten  has  been  instructed  to  divest 
Mt.  Cranmore  in  order  to  acquire  SKI 
Limited.  We,  among  many,  believe  this 
would  be  a  serious  mistal^e  and  are 
concerned  about  Craimiore's  fiiture  if  LBO  is 
forced  to  sell  the  mountain. 

It  is  our  most  urgent  request  that  you 
reconsider  and  reevaluate  your  directive  that 
LBO  must  sell  Cranmore  Mountain. 

The  merchants,  innkeepers,  and  all  of  us 
dedicated  skiers  believe  the  future  growth 
and  return  of  a  strong  economy  in  this  area 
depend  on  your  revised  decision  to  allow 
LEO  to  continue  with  his  plans  and 
improvements  in  the  Mt.  Washington  Valley. 

This  letter  is  respectfully  submitted  and 
thank  you  for  your  attention  to  this  matter. 

Very  truly  yours, 
Arthur  J.  Brissman 
Barbara  A.  Brissman 

Harold  C.  Fisher 

June  23. 1996. 

Re:  Craimiore  Mtn. — LBO  Holdings 

Dear  Mr.  Conrath:  I  am  writing  you  in 
regard  to  your  decision  to  force  LBO 
Holdings  to  sell  Cranmore  Mtn.  because  of 
the  potential  for  price  fixing.  While  I  can 
understand  this  possibility  to  some  extent,  I 
think  you  should  consider  more  carefully  the 
"big  picture". 

Craimiore  has  always  been  a  good  ski  area 
because  of  its  location  near  the  center  of 
town.  The  previous  owners  weren't  able  or 
willing  to  invest  sufficient  capital  in  the 
mountain  to  make  it  a  profitable  enterprise. 
Because  of  the  limited  size  of  the  mountain, 
I  think  it  requires  a  tie-in  with  another  ski 


area  in  order  to  make  it  viable.  LBO  did  this. 
They  installed  a  new  high  speed  chair  lift 
and  made  the  tickets  interchangeable  with 
Attitash,  just  20  minutes  away.  As  a  result, 
business  boomed  last  year  and  the  valley 
benefited  greatly.  The  point  I  want  to  make 
is  that  whatever  risk  may  be  involved  with 
price  fixing,  1  believe  is  overshadowed  by  the 
benefits  to  the  town  and  valley  by  having 
Cranmore  a  successful  ski  area 

Wildcat  Mtn.  is  an  excellent  ski  area,  only 
about  40  minutes  from  Cranmore.  King  Pine 
and  Black  Mtn.  are  smaller  ski  areas  nearby. 
Competition  fax>m  these  mountains  should 
help  to  keep  prices  in  line.*  LBO  is  doing  a 
first  class  job  in  promoting  skiing  in  our  area 
and  the  economic  benefits  are  widespread. 
Before  you  definitely  decide  to  force  the  sale, 
I  hope  you  will  give  full  consideration  to  the 
impact  on  our  local  economy. 

Sincerely, 
Harold  C.  Fisher. 

•P.S.  I  forgot  to  mention  Bretton  Woods 
and  Shawnee  Peak  are  ^/z  hour  from 
Cranmore. 

The  letter  from  Professor  Stephen  F. 
Ross  was  withdrawn  by  commentor. 

The  letter  from  Bruce,  Patricia  and 
Carolyn  Todd  was  not  able  to  be 
reprinted  in  the  Federal  Register, 
however,  it  may  be  inspected  in  Suite 
215,  U.S.  Department  of  Justice,  Legal 
Procedures  Unit.  325  7th  St.,  N.W., 
Washington,  D.C.  at  (202)  514-2481  and 
at  the  Office  of  the  Clerk  of  the  United 
States  Court  for  the  District  of  Colvunbia. 

Town  of  Conway 

June  24. 1996. 

Craig  W.  Conrath, 

Chief,  Merger  Task  Force,  Anti-Trust 

Division,  U.S.  Department  offustice, 

1401  U  Street  NW..  Washington.  DC 

20530. 
Re:  LBO/SKI  Ltd  Merger;  Cranmore 

divestiture. 
Dear  Craig:  This  letter  is  in  reference  to  the 
forced  divestiture  of  Cranmore  frtjm  LBO/SKI 
Ltd,  to  be  known  as  the  American  Ski 
Company,  by  the  U.S.  Justice  Department. 
The  Justice  Department's  requirement  that 
LBO/SKI  Ltd  sell  Cranmore  as  part  of  the 
merger  of  the  two  comf>anies  wrill  cause  a 
tremendous  decline  in  the  alpine  ski  industry 
and  in  the  local  and  regional  economies  of 
Conway  and  the  Mount  Washington  Valley. 
As  the  Planning  ft  Economic  Development 
Director  for  the  Town  of  Conway,  I  can 
assure  you  that  last  years'  purchase  of 
Cranmore  by  LBO  was  met  with  extreme 
enthusiasm  by  the  Town  of  Conway  as  well 
as  the  towns  surrounding  Conway. 
Understand  that  Cranmore  is  a  very  small. 
&mily  oriented  ski  resort;  the  lil^lihood  of 
it  succeeding  as  a  stand-alone  resfort  would 
be  slim  at  best.  To  date,  LBO  has  invested  in 
excess  of  four  million  dollars  into  Cranmore, 
and  had  plans  for  further  expansion  of  both 
the  skiing  and  resort  amenities.  This  past 
years'  success  at  Cranmore  was  only  made 
possible  by  the  ownership  ot  the  resort  by 
LBO.  Simply  put,  LBO  has  the  means  and  the 
experience  to  make  Cranmore  succeed. 


Regarding  the  Justice  Department's  concero 
about  the  increase  in  ticket  prices  as  a  result 
of  the  merger,  the  answer  to  the  quesbon  is 
very  complicated.  The  merger  of  LBO/SKI 
may,  in  &ct,  cause  a  reduction  in  ticket 
prices,  as  there  is  certainly  an  economy  of 
scale  created  by  owning  several  mountains. 
Additionally,  ticket  prices  alone  may  not  be 
a  true  reflection  of  what  consumers  are 
getting  for  their  money;  for  instance,  LBO's 
vast  expansion  of  Attitash  provided  a  great 
many  additional  skiing  opportunities  while 
ticket  prices  rose  only  slightly,  l^astly 
regarding  unwarranted  price  increases; 
alpine  skiing  has  been,  and  may  always  be 
an  expensive  form  of  winter  recreation.  If  the 
merger  of  LBO/SKI  results  in  a  significant 
ticket  price  increase,  a  great  number  of  skiers 
will  be  priced  out  of  the  market,  an  already 
small  market,  which  will  result  in  a  decrease 
in  company  revenues.  LBO  has.  and  I  believe 
will  continue  to  attract  new  participants  to 
the  sport  by  providing  a  great  (nxxluct  at 
prices  which  are  competitive  with  other 
resorts,  and  which  are  competitive  with  other 
winter  recreation  opportunities. 

Please  reconsider  your  decision  to  force  the 
sale  of  Cranmore,  it  will  devastate  Conway's 
economy. 

Thank  you  in  ad.vance  for  your  time  and 
consideration  on  this  very  important  matter. 

Yours  sincerely, 
John  D.  Krebs, 
Planning  Er  Economic  Development  Director. 

Richard).  Eraser 

Craig  W.  Conrath. 

Chief,  MergerYask  Force.  Anti-trust  Division, 
U.S.  Dept.  offustice.  1401  H  Street  N.W.. 
Washington.  D.C.  20530. 
Dear  Mr.  Conrath:  With  regard  to  the 
merger  of  S-K-I  Ltd.  with  LBO  Enterprises 
(American  Skiing  Corp.)  I  wish  to  register  my 
objection  to  the  Justice  Dept.  requirement  for 
divestiture  of  the  Waterville  Valley  and 
Cranmore  ski  areas  as  a  condition  for 
approval.  My  objection  is  based  on  the 
following  facts: 

a.  Both  of  these  areas  are  most  needful  of 
major  facility  upgrades,  having  recently  gone 
through  bankruptcy  proceedings  and 
ownership  chaiiges.  Each  will  be  left  to  fend 
for  themselves  in  a  market  that  demands 
large  capital  investments,  solely  the  domain 
of  such  large  corporations  as  American 
Skiing,  Intejwest.  ect. 

b.  The  above  named  divestitures 
(especially  Waterville  Valley)  have  slippied 
greatly  in  their  total  skier  visits  in  the  1995- 
96  season,  in  spite  of  an  excellent  snow  year, 
compared  to  other  areas  due  to  the  lack  of 
upgraded  facilities.  It  follows  therefore,  that 
if  major  capital  infusion  is  not  forthcoming 
to  improve  the  skiing  experience  for  th.e  day/ 
V^eekend  skier,  that  the  intent  of  the  ruling 
will  be  moot,  with  these  areas  not  able  to 
provide  either  an  affordable,  or  more 
important,  quality  skiing  which  is  vital  to 
this  high  risk  sport 

g.  Beyond  the  affordable  skiing  bctor 
involved  in  the  ruling  is  the  economy  of  the 
surrounding  communities,  still  struggling 
with  the  real  estate/economic  downturn  that 
has  hit  these  two  regions  hard.  Forcing  yet 
another  change  of  owners  will  only  delay 
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needed  improvflments,  further  eroding  their 
attractiveness  tu  these  very  skiers  that  the 
Justice  Dopt.  IS  trying  to  pmtect. 

In  light  of  these  subjtHJts.  I  maintain  that 
this  decision  will  have  just  the  oppoaite 
intended  effiects  of  providing  skiers  with 
competitive  rates.  In  the  ski  busineM,  it  is  not 
just  cost  that  drives,  but  the  quality 
experienced  is  every  bit  as  important,  as  most 
skiers  would  testify.  A  lower  cost  area  with 
sub-standard  facilities  would  be  a  bad  trade 
off  with  the  likelihood  of  not  having  the  skier 
return,  only  to  have  the  same  pwrson  travel 
to  the  higher  ticket  price  area  next  time 
seeking  superior  facilities. 

I  ask  that  the  (ustice  Oept.  reconsider  this 
ruling.  New  England  has  lost  numerous 
smaller  affordable  areas  for  the  above 
reasons.  Please  do  not  let  these  areas  go  the 
way  of  their  predecessors. 
Richard  |.  Fraser, 
3  Apptewood  Lane.  Fmnklin,  Ma.  02038. 

SlanJay  P.  Wikon 

Mr.  Craig  W.  Conrath. 

Chief,  Merger  Task  Force.  Antitmst  Division. 

US.  Dept  of  Justice.  1401  H  Street  NW.. 

Washington.  DC.  20530. 
Re:  Consent  Decree. 

Dear  sir:  Please  do  not  force  LBO  to  divest 
Cranmore  Mountain  or  Waterville  Valley.  At 
first,  we  too  were  doubtful  of  LBO's 
intentions,  and  we  were  unsure  of  our  town's 
future.  However,  in  one  year,  and  with  a 
huge  investment,  (Cranmore  showed  a  profit, 
summer  use  is  returning,  and  most 
im[x>rtantly  to  us,  local  business  is  booming. 

The  nature  of  the  skiing  business  in  the 
years  ahead  is  about  to  be  defined  by  LBO. 
and.  quite  frankly  I  don't  know  what  that 
definition  is,  but  it  involves  maximum  use  of 
our  stores,  our  lodging,  our  dining  facilities. 
In  short  it  brings  business  to  us  and  no  one 
can  do  it  as  well  as  LBO. 

Sincerely. 
Stanley  P.  Wilson. 
Box  328.  Intervale.  NH  03845. 

Conway  Seat  Cover  Company 

lune  25,  1996. 

Mr.  Craig  W.  Conrath, 

Chief  Merger  Task  Force.  U.S  Department  of 
lust  ice. 

Dear  Mr.  Ck)nrath:  I'm  writing  in  responso 
to  the  passible  forced  sale  of  Waterville 
Valley  and  Cranmore  Mt. 

The  idea  that  the  retention  of  these  area's 
by  LBO  Enterprises  would  contribute  to  the 
monopolizying  of  the  ski  &  snowboard 
markets  in  these  two  area's  is  a  real  stretch. 

Firstly,  I  would  like  to  point  out,  as  I'm 
sure  others  have,  that  Ijoth  of  these  areas  are 
l(x:ated  quite  near,  by  skier  standards,  to 
many  other  area's. 

Cranmore  has  Blade  Mt..  Shawnee  Peak 
King  Pino  &  Wildcat  all  within  a  half  hour 
drive. 

Waterville  has  (;un.st<x;k.  C<mnon  Mt., 
Loon  (which  is  a  huge  operation)  and  many 
areas  to  the  south  which  have  to  be  passed 
by  our  southern  N  E.  Friends  before  that 
reach  us. 

Along  with  my  full  time  business,  which 
does  not  cater  to  the  tourist  directly,  I  am  a 


part  time  sVi  instructor  working  at  Attitash 
for  LBO.  I'm  a  member  of  the  Profisssional  Ski 
Instructors  of  America  and  have  been  skiing 
in  this  Valley  for  almost  40  years. 

I  have  been  around  to  see  many  changes, 
most  not  good  as  the  skiing  industry  in  this 
area  has  seen  little  growth  and  has  been 
going  slowly  downhill  for  years,  (no  pun 
intended). 

In  the  short  time  LBO  has  been  involved 
things  have  turned  around  dramatically. 

Will  the  cost  of  skiing  go  up?  Probably  but 
only  in  relations  to  improvements. 

Can  he  control  pricing?  I  doubt  it.  The 
average  skier  can  only  go  so  tar  in  paying  for 
this  sport  and  be  or  she  are  about  there.  The 
price  controls  in  this  sense  are  built  in. 

Give  the  business  man  in  this  area  a  break 
and  leave  things  alone.  We  need  this 
company,  he  a  successful  and  success  breeds 
success. 

As  I  mentioned  I  don't  deal  directly  with 
the  tourists,  but  my  business  reflects  on  the 
Success  of  this  town. 

I  teach  skiing  because  its  fun  and  I  enjey 
it.  With  LBO  I  think  it  can  only  get  better. 

Thanks  for  your  time. 
Sincerely  yours. 
Joseph  C.  Webb 

Dan  Robinson 


June  25. 1996. 

Craig  W.  Conrath. 

Chief  of  Merger  Task  Force.  Antitrust 
Division,  US  Dept.  of  Justice.  1401  H 
Street.  NW.,  Washington.  DC  20530. 

Dear  Craig:  I  oppose  the  ATD's 
recommendation  that  Cranmera  Mtn.  and 
Waterville  Valley  be  sold  off  to  the  recent 
LBO  purchase  of  Ski  Ltd.  The  truth  is  Lbo 
Enterprises  delivers  a  better  ski  package  than 
Cranmera  [of]  Waterville  could  ever  hope  to 
do  on  (there)  own.  I  know — I've  skied  most 
of  my  43  years  and  have  had  numerous 
seasons  passes.  Waterville  with  Tommy 
Cochran  at  the  helm  for  29  yeara  just  plain 
wasn't  keeping  up — LBO  Enterprise  is  the 
perfect  outfit  to  run  Waterville  and  could 
deliver  world  class  skiing  that  we  skiera 
deserve!  Prices  are  basically  the  same  at  most 
ski  areas — all  things  considered,  besides  were 
talking  descretionary  dollars.  Terrain  ft 
location  dictate  who  your  customera  will  be 
in  the  Ski  World  more  than  ticket  prices  and 
ownerahip.  I've  skied  Cranmore  all  my  life 
and  since  LBO  took  over  skiing  there  has 
never  been  better.  Please  reconsider  your 
actions — as  skiers,  we  would  be  getting  an 
Anti  Trust  Shafting  just  when  things  finally 
were  looking  up.  I  can't  tell  you  how 
(unbelievably)  frustrating  It  has  been  to  be  a 
ski  fanatic  and  live  in  New  England.  Prom 
bad  snow  yeare  to  poor  or  slow  capital 
improvements — It's  always  been  something. 
LOB  in  the  past  6  years  or  so  has  raised  the 
ktar  that  most  major  ski  areas  have  to  clear  to 
stay  competitive.  The  length  to  consumera 
has  been  a  dramatic  improvement  in  Ski 
conditions  at  all  competing  areas.  LBO  has 
been  very,  very  gcxxi  to  us  and  for  New 
England  skiing.  No  matter  what  you — Craig 
ultimately  decide  to  do  I'm  going  to  invest 
my  skiing  dollar  in  LBO  as  they  deliver  By 
far  the  best  skiing  in  New  England.  Let  them 
expand  this  marvelous  operation  unhindered 


so  othera  can  experience  LBO  Skiing — skiing 
the  way  it  should  be. 

Thank  you, 
Dan  Robinson, 

525  Ocean  House  Rd..  Cape  Elizabeth,  ME 
04107  and  Bethlehem  NH.  winter. 

If  you  wish  to  discuss  this  matter  with  a 
real  skier  I  can  be  reached  at  207-799-4729. 

Fetor  B,  Ward 

June  25,  1996. 

Craig  W.  Conrath. 

Chief  of  Merger  Task  Force,  Antitrust 

Division,  USDOJ.  1401  H  Street.  NW., 

Washington.  DC  20530. 

Dear  Mr.  Conrath:  Please  don't  let  the 
brevity  of  this  note  belittle  the  very  strong 
opposition  I'm  extending  to  you  regarding 
the  Department  of  Justice's  recent  divestiture 
ruling  on  LBO's  forced  sale  of  Mt.  Cranmore 
in  North  Conway,  New  Hampshire.  As  you 
may  be  aware.  Mt.  Cranmore  is  the  "Mecca" 
of  skiing  in  this  country,  and  over  the  yeara 
it  has  experienced  good  and  bad  times.  With 
the  arrival  of  Les  Otten  on  the  scene,  this 
wonderful  ski  area  finally  has  the 
opportunity  to  become  a  profitable  op>eration, 
serving  its  community  of  bithfiil  patrons  in 
the  manner  originally  intended  by  Harvey 
Gibson  and  Hannes  Schneider. 

Please  do  everything  possible  to  reverse 
this  absurd  ruling  so  that  Mt.  Cranmore  may 
continue  to  thrive  under  strong  and 
knowledgeable  leederahip.  Washington 
Valley  needs  this  attraction,  and  people  such 
as  myself,  who  have  skied  Mt.  Cranmore 
since  the  late  '30s,  welcome  Les  Otten  and 
his  expertise!!! 

Please  be  thoughtful  enough  to  respond  to 
this  plea. 

Respectfully, 
Peter  B.  Ward. 
60  Bridge  Street.  Manchester.  MA  01944. 

Dick  Smith,  Photography 

June  25. 1996. 
Mr.  Craig  W.  Conrath, 
Merger  Task  Force.  Antitrust  Division,  U.S. 
Department  of  Justice,  1401  H  Street 
NW..  Washington,  DC  20530. 

Dear  Mr.  Conrath:  I  am  sura  that  it  was 
with  good  intent  that  the  Department  of 
Justice's  decision  to  require  LBO  to  divest 
itself  of  Waterville  Valley  Ski  Area  and  Mt. 
Cranmore.  I  can  only  speak  for  Cranmore  as 
I  live  in  North  Conway. 

Cranmore  Mt.  has  gone  through  at  least  two 
owners  and  has  been  on  the  verge  of 
bankruptcy  for  10  or  more  yeara.  It  was  with 
great  relief  and  expectation  to  the  residents 
and  businesses  when  it  was  announced  that 
LBO  was  buying  Cranmore.  The  ski  industry 
is  not  noted  as  a  particularly  profitable 
business  and  a  bad  winter  in  one  area  can  be 
devastating.  Thus  owning  ski  areas  in 
different  parts  of  New  England  can  spread 
the  profits  and  losses  of  a  particular  area.  It 
is  unlikely  that  the  owner  of  one  area  has  the 
resources  to  withstand  two  or  three  bad 
winters.  A  new  owner  of  Cranmore  is 
unlikely  to  have  the  resources  to  carry 
Cranmore  through  the  bad  yeara  and  will  be 
back  in  bankruptcy  again  dragging  the  local 
economy  down  with  it. 
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While  competition  is  a  noble  principle, 
lowering  ticket  prices  can  only  hurt  the 
bottom  line  and  put  Cranmore  on  the  brink 
of  bankruptcy  again. 

I  am  a&raid  that  your  decision  was  too 
narrow  and  the  overall  view  of  the  local 
economy  was  not  taken  into  consideration.  I 
ui;ge  you  to  reconsider  your  decision  and 
allow  LBO  to  retain  Mt.  Cranmore. 

Thank  You. 
Sincerely. 
Dick  Smith. 

P.O.  Box  300,  Crestwood  Drive,  North 
Conway,  New  Hamfishire  03860. 

Robert  L.  Johnson,  CPA  ft  Associate 

June  25, 1996. 

Craig  W.  Conrath. 

Chief  of  Merger  Task  Force,  Antitrust 

Division,  US  Department  of  Justice,  1401 
H  Street  NW.,  Washington.  DC  20530. 
Re:  LBO  Enterprises'  requirement  to  divest 
itself  of  Cranmore  ft  Waterville  Valley 

Dear  Mr.  Conrath:  As  I  underatand  from  the 
local  papera,  the  Justice  Department  is 
forcing  LBO  to  divest  itself  of  Cranmore  and 
Waterville  Valley.  I  will  outline  several 
p>oints  why  LBO  should  be  allowed  to  retain 
the  above  areas. 

Will  divestiture  increase  competition — I 
doubt  it. 

Both  Cranmore  and  Waterville  Valley  have 
suffered  through  under-capitalization  and 
bankruptcies  prior  to  purchase  by  LBO. 

There  is  no  reason  to  assume  that  future 
small  mountain  operatora  will  be  able  to 
withstand  the  capital  needs  to  run  free- 
standing areas.  Economies  of  scale  that  LBO 
has  available  include  substantial  buying 
power  when  negotiating  for  the  purchase  of 
fixed  assets  (i.e.  lifts,  supplies,  electricity, 
etc.).  LBO  has  an  excellent  track  record  of 
investing  substantial  sums  in  areas  that  they 
have  purchased.  LBO  puts  its  money  where 
its  mouth  is. 

The  consent  decree  assumes  that  Cranmore 
and  Waterville  Valley  can  survive  on  their 
own.  I  have  no  doubt,  based  on  prior 
histories  of  both  ski  areas,  that  the  opposite 
is  likely  to  be  true.  Without  the  buying  power 
and  capital  of  a  larger  organization,  both 
areas  are  likely  to  return  to  their  prior 
bankrupt  ways.  If  both  areas  return  to 
bankruptcy,  then  the  Justice  Department  has 
not  solved  their  perceived  competition 
problem,  but  only  limited  consumera'  ability 
to  choose  where  to  ski. 

Economic  disruption  for  the  communities 
dependent  on  Cranmore  &  Waterville  Valley. 

Under  the  assumption  that  Cranmore  and 
Waterville  Valley  could  not  survive  without 
LBO,  then  the  local  communities  will  suffer 
accordingly.  The  Federal  Govenmient  spends 
hundreds  of  thousands  of  doUara  a  year  in 
our  rural  areas  to  promote  the  economy.  The 
divestiture  decision  seems  short-sighted. 
Again,  LBO  has  a  proven  track  record  of 
investing  in  the  ski  areas  with  a  fiositive 
fallout  within  the  local  community. 

Even  if  these  small  areas  survive,  they  are 
likely  to  "limp  along"  with  no  competition 
impact  to  the  industry. 

This  merger  will  provide  substantial  cost 
savings  and  allow  for  survival  or  Cranmore 
and  Waterville  Valley. 


Enclosed  please  find  an  article  from  the 
Wall  Street  Journal  entitled  FTC  to  Weight 
Cost-Savings  In  Mei^ere,  dated  June  3. 1996. 
Briefly,  the  article  says  that  some  metgera 
deemed  illegal  today  could  be  approved  in 
the  future  with  an  appropriate  study  of  the 
cost  savings  involved  in  "production, 
distribution,  promotion  and  other  efficiencies 
•  *  *  "  LBO  has  the  ability  to  pool 
promotion,  capital  expenditures,  etc.  to 
provide  high  quality  skiing  that  would 
otherwise  not  be  available  to  small  ski  areas. 

Sad  to  say,  but  Cranmore  and  Waterville 
Valley's  bankrupt  past  are  proof  positive  that 
small  areas  are  not  economical  to  run. 

If  the  Justice  Department  can  find  a  better 
ski  alliance  for  Cranmore  ft  Waterville  Valley 
than  LBO,  I  would  like  to  see  it. 

Conclusion. 

The  industry  is  consolidating  for  the  good 
and  this  consolidation  will  provide  stability 
for  both  skiera  and  the  surrounding 
communities  which  depend  on  Cranmore 
and  Waterville  Valley. 

I  res{>ectfully  request  that  the  Justice 
Department  reconsider  its  order  for 
divestiture  of  Cranmore  and  Waterville 
Valley. 

Very  truly  youre, 
Robert  L.  Johnson.  CPA/PFS, 
Personal  Financial  Specialist. 
enc.  WST  article  6/3/96— FTC  Woigh  Cost- 
Savings  In  Mei^era. 
cc:  Senators  Bob  Smith  &  Judd  Gregg, 

Congressmen  Charles  Bass  ft  Bill  Zeliff. 

The  WST  article  of  6/3/96  was  not 
able  to  be  reprinted  in  the  Federal 
Register,  however,  it  may  be  inspected 
in  Suite  215,  U.S.  Department  of  Justice, 
Legal  Procedures  Unit,  325  7th  St., 
N.W.,  Washington,  D.C.  at  (202)  514- 
2481  and  at  the  Office  of  the  Clerk  of  the 
United  States  Court  for  the  District  of 
Columbia. 

Crest 

June  25. 1996 
Mr.  Craig  W.  Conrath, 

Chief,  Merger  Task  Force,  Antiirust  Division, 
U.S.  Department  of  Justice.  1401  H  Street 
NW.,  Washington  20530. 

Dear  Mr.  Conrath:  I  write  this  letter  as  a 
small  businessman  in  a  small  resort  town 
who  was  deeply  disappointed  in  the  decision 
that  Cranmore  Mountain  must  be  divested 
from  LBO  Enterprises. 

Having  been  in  North  Conway.  New 
Hampshire  for  over  20  yeare,  I've  seen  the  gas 
lines.  21%  interest  rates,  no  snow,  and  the 
recession  of  the  90'8.  Through  all  these  times, 
the  question  of  whether  Cranmore  would 
continue  to  exist  was  always  present  on 
everyone's  mind.  For  most  of  these  yeare  it 
was  open,  but  not  ready  or  financially 
capable  of  attracting  tourists  to  our  area. 
After  twenty  yeara,  I  thought  we  finally  had 
some  stability  to  our  economic  base  with  the 
purchase  of  Cranmore  by  LBO  Enterprises. 

With  the  large  capital  investments  that 
need  to  be  made  to  operate  a  successful  ski 
area  and  the  marketing  acumen  to  attract 
customera  to  the  resort,  there  are  few  who 
can  make  this  a  successful  venture.  You  may 
feel  that  there  are  other  buyere  who  can  offer 


the  same,  but  in  fact  20  yeare  of  experience 
indicates  otherwise.  While  your  concern  is 
preserving  competition  and  making  sure  that 
prices  are  competitive,  you  may  in  tect  be 
doing  just  the  opposite.  It  is  unlikely  that 
anyone  buying  Qanmore  would  have  the 
purchasing  power  or  management  available. 
Consequently,  the  cost  of  doing  business  for 
someone  new  coming  in  would  be  higher 
than  for  LBO.  Higher  costs  of  doing  business 
mean  higher  prices.  No  interchangeability  of 
tickets  or  choices  means  fewer  visitora,  after 
all,  there  are  other  ski  resorts  or  areas  to  visit 
that  do  offer  this.  Furthermore,  even  with 
LBO  owning  two  ski  areas  in  the  Mt. 
Washington  Valley  there  are  still  ttuee  other 
areas  with  three  different  ownera.  Five  ski 
areas  with  four  ownera  does  not  seem  to  have 
a  monopoly  over  five  areas  with  five  ownera. 

I  underatand  that  your  concern  is  with  the 
skiera  of  Massachusetts  and  there  are  still 
many  choices  for  skiing  available  to  them  in 
other  non  LBO  ski  areas.  1  wish  the 
Department  of  Justice  was  as  concerned  with 
the  residents  of  the  Conways/Mt.  Washington 
Valley  in  the  70's,  80's,  and  90'8  when  we 
had  gas  shortages  and  bank  foreclosures  as 
they  are  now  about  the  skiera  from 
Massachusetts.  The  skiers  will  always  have 
choices;  we  didn't  when  we  faced  gas  lines, 
recessions,  and  bank  foreclosures.  We  had  an 
increase  in  skier  visits  last  year  because  of 
the  investment  and  value  that  skiers  saw  in 
our  area  due,  in  piart.  to  LBO  Enterprises.  We 
have  started  to  see  some  economic  revival  in 
our  area.  Please  let  the  free  enterprise  system 
work. 

I  resp>ectfully  request  that  your  allow  LBO 
Enterprises  to  continue  its  ownerahip  and 
opieration  of  Cranmore  Mountain  for  the 
benefit  of  skiera,  its  employees,  the  residents 
of  the  Mt  Washington  Valley,  and  for  the 
State  of  New  Hampshire. 

Sincerely, 
Robert  M.  Weiss, 
Dealer  Principal. 

Robert  McManus 

P.O.  Box  516,  Jackson.  N.H.  03846. 
June  25, 1996. 
Mr.  Craig  W.  Conrath. 
Merger  Task  Force,  Antitrust  Division.  U.S. 
Department  of  Justice,  1401  H  Street 
NW.,  Washington.  DC  20530. 

Dear  Mr.  Conrath:  My  comments  are 
directed  to  your  recent  position  regarding  the 
ownerahip  of  Mt.  Cranmore  in  North 
Conway,  NH. 

My  wife  and  I  are  retired  innkeef>ers  and 
for  many  yeara  we  were  involved  on  a  daily 
basis  with  the  tourist  related  economy  of  the 
area  that  we  call  the  Mount  Washington 
Valley.  With  its  geographic  location,  Mt. 
Cranmore  is  critical  to  the  economy  of  the 
area. 

When  Mt.  Cranmore  virent  bankrupt  a  few 
yeara  ago,  the  effect  on  the  area  was  dramatic. 
It  was  more  than  a  loss  of  jobs  and  a  drop 
in  the  number  of  dollara  in  circulation.  There 
was  a  deterioration  of  the  physical  plant  and 
the  collective  psyche. 

The  acquisition  of  the  complex  by  LBO 
was  even  more  dramatic.  The  jobs  came  back. 
The  economy  took  a  boost.  The  region  found 
a  sense  of  hope  for  the  future.  There  was  a 


56010  Federal  Regiater  /  Vol.  61.  No.  211  /  Wednesday.  October  30,  1996  /  Notices 


substantial  capital  investment  and  a  level  of 
management  expertise  beyond  the  grasp  of 
the  usual  ski  area.  I  must  add  that  Cranmore 
is  much  more  than  a  ski  area.  It  is  a  delightfiil 
summer  tourist  attraction.  There  are  world 
class  clay  tennis  courts  and  the  only  indoor 
courts  within  60  miles.  There  is  a  health  club 
with  con.stant  use  by  ail  age  groups  in  the 
community. 

Your  proposal  to  require  LBO  to  divest  the 
Cranmore  complex  has  shaken  the 
community  to  the  core.  I  urge  you  to  make 
a  greater  effort  to  examine  the  economic  and 
social  impact  of  this  decision  on  the  region. 

Sincerely, 
Robert  McManus, 
Ann  McManus. 

)une  26.  1996. 
Harry  Slead 

Craig  W.  Conrath, 

Chief  Merger  Task  Force,  Antitrust  Division, 
U.S.  Department  of  lusUce,  140t  H  Street 
NW..  Washington.  DC  20530. 

Dear  Mr.  Ck>nrath:  I  am  writing  to  you  to 
strongly  protest  the  Justice  Department's  ill 
founded  ruling  that  is  forcing  LBO  to  divest 
itself  of  Mt.  Cranmore.  I  particularly  found 
your  Mr.  Biggio's  response  to  the  Conway 
Daily  Sun  interview  (6/25/96  issue)  to  be  a 
typical  Federal  Gov't  heavy  handed  response. 
Like;  "I  don't  recall  a  circumstance  when  we 
have  withdrawn"  stated  Biggio.  Since  when 
have  you  people  become  infallible? 

For  Mr.  Biggio  to  state  that  you  entered 
into  a  settlement  in  concert  with  LBO  was  a 
joke  you  figuratively  held  a  gun  to  his  head. 
Here's  another  quote  from  Mr.  Biggio.  "All 
this  happened  bisfore  the  trigger  was  pulled" 
and  the  assistant  attorney  general  signed  on 
to  a  hostile  lawsuit.  Sounds  like  a  threat  to 
me! 

As  far  as  the  justice  Dept  filing  a 
Competitive  Impact  Statement  detailing  their 
rational  and  conclusions,  1  submit  that  the 
Department  does  not  have  people  that  are 
knowledgeable  enough  in  the  factors  that  are 
required  to  make  an  old  small  ski  area  with 
a  southern- exposure  in  Mt.  Washington 
Valley  a  successful  venture.  For  Mr.  Biggio  to 
say  that  his  staff  talked  to  a  number  of 
operators,  industry  officials,  as  well  as  skiers 
is  like  taking  a  (koII;  the  results  can  be  steered 
by  the  way  the  questions  are  phrased. 
Anyway  other  operators  &  industry  officials 
shouldn't  count,  only  skiers  opinions  count. 
So  why  didn't  your  Dept  hire  a  prt)fessional 
poll  to  (simple!  ask  the  skiers  at  Mt. 
Cranmore  during  the  Winter  of  '95- '96  as  to 
how  they  rated  it  that  season  as  compared  to 
any  of  the  past  15  seasons  as  to  skiing 
conditions,  amenities,  cost  etc  etc:  and 
whether  they  felt  that  LBO  ownership  was 
K(x)d  for  the  skiers  of  Eastern  Now  England. 
Not  even  if  it  was  goo<l  for  the  economics  of 
the  Valley. 

If  the  Department's  second  concern  is  the 
t!<:onomic  impact  on  Mt.  Washington  Valley 
th<!n  splitting  Cranmore  off  from  it's  sister 
Mountain,  Attitash/Bear  Peak  will  without  a 
doubt  have  a  negative  economic  impact. 

All  Mr.  Biggio's  talk  about  the  justice  Dept 
closely  evaluating  every  prospective  buyer  to 
assure  th>il  Crnnmon;  is  put  in  the  hands  of 
a  strong  operator  isn't  anything  more  than 


pure  rhetoric.  I  submit  that  the  Dept  is 
completely  incapable  of  such  an  evaluation 
of  prospective  buyers;  and  secondly  with  a 
180  day  time  limit  on  LBO  to  sell,  you'll  sell 
to  the  Rrst  buyer  that  comes  along  with  the 
financial  backing  that  will  consummate  a 
sale. 

1  know  that  you  have  received  many  letters 
that  have  taken  a  very  positive  approach  on 
why  Cranmore  needs  to  stay  a  part  of  the 
LBO  bmily  for  it  to  survive;  and  I  had 
plann«d  to  write  such  a  letter  until  I  read  the 
intsrviaw  of  Mr.  Biggio  with  his  cavalier 
attitude. 

It's  a  sad  state  of  affairs  whan  the  Federal 
Gov't  spends  our  tax  money  to  meddle  into 
an  industry  that  is  fueled  by  discretionary 

spending  and  isn't has  been  self 

regulating  in  a  free  market  environment?  The 
two  ski  areas  in  the  State  that  have  the 
poorest  reputation  are  Cranmore  Mt.  and  Mt. 
Sustapel  both  owned  and  operated  by  the 
State  of  New  Hampshire.  If  this  State  can't 
successfully  operate  ski  areas,  what  makes 
the  Federal  Gov't  think  that  they  can  regulate 
a  ski  area  to  economic  success. 

The  Justice  Dept  should  seriously  consider 
all  comments  that  it  receives  before  and 
during  the  60  day  public  comment  period. 
Why  ever  have  one  if  it's  nothing  more  than 
a  formality  as  indicated  by  Mr.  Biggio  when 
he  states:  "I  don't  recall  a  circumstance  when 
we  have  withdrawn  publics  faith  in  their 
gov't, "  if  you  truly  considered  the  negative 
impact  that  forcing  L,BO  to  divest  itself  of  Mt. 
Cranmore  would  have  on  Eastertl  New 
England  Skiers. 

Very  truly  yours, 
Harry  Stead, 
Roberta  M.  Stead. 

7  Glem  Ellis  Road,  Clem.  NK03838-J268. 
cc:  Senator  Judd  Gregg,  Representative 
William  Zeliff. 

Sandra  W.  DahJ  * 

lune  26, 1996. 
Mr.  Craig  W.  Conrath, 

Chief.  Merger  Task  Force,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H  Street 
NW..  Washington,  DC  20530. 

Dear  Sir:  I  am  writing  to  urge  you  drop  the 
government's  insistence  that  LBO  Enterprises 
divest  itself  of  the  Mount  Cranmore  ski  area. 
LBO  has  revitalized  this  area's  oldest  ski 
resort  and  enabled  the  town  to  retain  an 
I:n|)ortant  tourist  attraction;  to  require  that 
this  ski  area  be  put  up  for  sale  again  and 
therefore  into  the  hands  of  a  corporation  or 
person(s)  with  (lotentially  less  business 
ability  and/or  commitment  to  regional 
growth  and  development  is  absolutely 
ludicrous. 

My  concern  about  this  action  is  more  deep- 
rooted  than  the  potential  damage  to  our  local 
economy.  My  concern  is  that  your  agency  has 
seen  fit  to  restrict  the  growth  of  vital, 
dynamic  organization  which  provides  the 
general  public  a  place  to  spend  purely 
discretionary  income.  Skiing,  alpine  slides 
and  water-play  fxxils  are  not  necessities  of 
daily  living;  people  are  free  to  choose  where 
and  if  they  ski  and  there  are  any  number  of 
areas  in  Maine.  New  Hampshire  and  Vermont 
where  one  can  choose  to  ski  that  are  not 
owned  by  LBO.  My  concern  is  that  the  anti- 


trust laws  or  restrictions  or  whatever  that 
type  of  thinking  is  called  is  being  applied  to 
a  business  involved  in  the  provision  of 
recreational  activities  to  people  who  are  free 
to  choose  when,  if  and  where  they  participate 
in  those  activities.  As  for  other  providers  of 
those  elective  activities,  if  they  can  do  it 
better  or  at  least  as  well,  they  will  get  the 
business. 

I  am  asking  that  the  Justice  Department 
throw  out  the  consent  decree  against  LBO 
and  allow  private  enterprise  to  continue  to 
grow  unimpeded  by  governmental 
interference. 

Very  truly  yours, 
Sandra  W.  Dahl, 
P.O.  Box  789,  Glen.  N.H.  03838. 
cc.  Rep.  Zeliff,  Sen.  Gregg,  Sen.  Robert 

Smith,  LBO  Enterprises. 

Robart  C  Petenon 

June  26.  1996. 
Mr.  Craig  W.  Conrath, 

Chief,  Merger  Task  Force,  Antitrust  Division, 
U.S.  Dept.  of  Justice.  1401  H  Street  NW., 
Washington.  DC.  20530. 

Dear  Mr.  Coiuath:  It  was  with  great 
concern  and  much  confusion  that  I  recently 
read  of  your  ruling  against  LBO  Enterprises 
of  Sunday  River,  Maine.  My  concern  is  over 
the  financial  impact  on  the  town  of  North 
Conway.  NH  if  LBO  does  not  continue  to 
operate  the  Mt.  Cranmore  Ski  Area. 

As  you  are  probably  aware,  Mt.  Cranmore 
has  for  some  years  now  existed  only  at  the 
pleasure  of  a  series  of  private  owners  and  a 
desperate  bank.  Under  Mr.  Otten's  leadership 
last  year,  the  fiacilities  were  improved,  the 
staff  ex{>anded  and  the  mountain's  image 
considerably  enhanced.  For  the  first  time  in 
recent  memory,  the  area  ran  profitably  and 
the  employees  were  paid  on  time.  Mt. 
Cranmore  is  the  most  historic  ski  area  in  the 
U.S.  Only  as  a  member  of  a  financially  strong 
family  can  Cranmore  continue  to  exist  as  one 
of  the  finest  femily  ski  areas  in  New  England. 

My  confusion  can  be  best  expressed  by: 
"WHY"?  This  is  not  AT&T  or  Microsoft!  So 
what  if  one  company  controls  75%  of  the 
northeastern  ski  market.  That's  only  6  to  7% 
of  the  na.Monal  marM-  If  lift  ticket  prices  go 
too  high,  people  won't  come.  The  whole 
process  is  self  correcting.  LBO  ticket  prices 
are  already  higher  than  the  competition  and 
are  worth  every  penny.  These  people  know 
how  to  put  snow  down!  Customer  service  at 
LBO  areas  is  excellent.  It  seems  the  only  one 
that's  unhappy  about  the  things  that  LBO  is 
doing  for  skiing  in  New  England  is  the  Justice 
Department. 

'This  whole  issue  just  lends  credence  to  the 
most  feared  words  in  the  English  language — 
"I'm  from  the  Government  and  I'm  here  to 
help  you!" 

Sincerely, 
Robert  C.  Peterson, 
Glen,  NH  03838. 

Richard  &  Lois  Anthony 

June  26,  1996. 

Mr.  Craig  W.  Conrath:  We  have  been  winter 
residents  in  North  Conway,  N.H.  for  about  30 
years,  and  avid  skiers  at  Mt  Cnmmore  and 
Attitash. 


Federal  R^iater  /  Vol.  61.  No.  211  /  Wednesday.  October  30.  1996  /  Notices 56011 


We  have  been  pleased  with  Las  Otten's 
commitment  to  both  ski  areas  and  to  the 
North  Conway — Bartlett  areas  in  general. 

We  do  not  believe  the  Dept.  of  Justice's 
divestiture  ruling  on  LBO's  forced  sale  of 
Cranmore  is  in  the  best  interest  of  the 
economy  of  the  area  and  the  sluing  industry. 

Richard  &  Lois  Anthony. 

3  Concannon  Rd..  Kingston,  N.H.  03848. 

MX.  Regan 

June  26, 1996. 

Mr.  Craig  W.  Conrath, 

Merger  Task  Force,  Antitrust  Div.,  US.  Dept 

of  Justice.  1401  H  St.  Washington  DC. 

20530. 
Please  reverse  the  decision  re  Mt. 
Cranmore  in  North  Conway.  LBO  has  helped 
the  economy  of  this  tourist  valley  ft  this 
antitrust  is  a  blow  to  all. 
Miriam  Regan, 
Box  345,  Intervale,  NH  03845. 

Saint  Anaelm  Collage 

June  27,  1996. 
Craig  W.  Conrath,  Esquire, 
Chief,  Merger  Task  Force,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  NW.,  Washington.  DC 
20530. 

Dear  Mr.  Conrath;  I  am  writing  about  the 
forced  sale  of  Cranmore  Mountain  Ski  Area 
in  connection  with  the  acquisition  by  LBO 
Holdings  of  Ski  Limited. 

We  are  very  appreciative  of  the  Antitrust 
Division  of  the  Justice  Department's 
protection  of  consumer  interests  in  all 
mergers  and  acquisitions.  We  are  equally 
appreciative  of  the  Division's  scrutiny  of  the 
LBO-Ski  Ltd.  transaction.  However,  it 
appears  that  the  Division  has  been  misled  in 
this  regard.  Cranmore  Mountain,  which  now 
o(>erates  in  conjunction  with  Attitash 
Mountain,  represents  collectively  with 
Attitash  about  220,000  skier  visits  per  year 
out  of  the  approximate  2,000,000  skier  visits 
annually  in  all  the  New  Hampshire  State 
Areas.  "This  is  hardly  a  monopoly  threat  to 
the  Ski  Industry  in  New  Hampshire. 

For  25  years,  Cranmore  Mountain  has 
struggled  financially  with  the  last  two 
owners  leading  to  insolvency  and 
bankruptcy.  Cranmore  Mountain  is  vital  to 
the  economy  of  the  North  Conway,  Conway 
and  Fryebuig,  Maine  area.  This  area  has 
struggled  with  the  plight  of  Cranmore  • 

Mountain  and  other  local  ski  areas.  The 
Town  is  vitally  involved  in  the  mountain  and 
the  well  being  of  the  Mountain  is  vital  to  the 
Town.  Afler  twenty-five  years  of 
apprehension,  investments  and  support,  the 
purchase  of  Craiunore  Mountain  by  LBO  was 
the  stability  needed  to  rejuvenate  Craiunore 
to  viability. 

Cranmore  Mountain  was  a  birthplace  of 
skiing  in  Northern  New  England,  "rhe 
mountain  has  produced  scores  of  Olympic 
skiers  that  have  represented  the  United  States 
Ski  Team. 

The  forced  sale  of  Cranmore  Mountain  will 
condemn  this  facility  to  mediocrity  and 
possible  extinction.  Leaving  Cranmore 
Mountain  as  a  part  of  LBO  Holdings  or  the 
American  Ski  Company  will  not  impair  the 
Ski  Market  in  New  Hampshire  and  will  allow 


the  Mount  Washington  Valley  Area  to  pursue 
its  viability  in  the  wintw  ski  business. 

Your  favorable  consideration  in  this  matter 
will  be  appreciated.  Thank  you  for  your 
courtesy. 

Sincerely, 
John  J.  Reilly,  Jr. 
cc.  Senator  Gregg,  Senator  Smith. 

Congressman  Bass,  Congressman  Zeliif. 

Jennifisr  K.  Savoie 

June  28, 1996. 

Craig  W.  Conrath, 

Chief,  Merger  Task  Force,  Antitrust  Division, 

U.S.  Department  of  Justice,  1401  H  Street 

NW.,  Washington.  DC  20530. 

Re:  Mount  Craiunore,  New  Hampshire. 

Dear  Mr.  Conrath:  I  am  saddened  and 
concerned  about  your  decry  that  LBO 
Holdings  must  divest  itself  of  Mount 
Cranmore  in  order  to  purchase  SKI  Ltd.  As 
a  long-time  resident  of  the  Mt.  Washington 
Valley,  I  have  witnessed  Mount  Cranmore's 
steady  decline,  and  then  its  recent  resurgence 
under  the  guidance  of  Les  Otten.  It  is  a 
comforting  scene  in  the  wintertime  to  see  the 
lights  on  at  Mt.  Oanmore  again  in  the 
evening.  The  mountain  has  long  been  a  focal 
point  of  our  Valley. 

I  am  concerned  that  your  decision  will  do 
much  more  harm  to  this  Valley  than  good. 
Who  else  could  possibly  afford  to  buy  the 
very  small,  femily-oriented  Mount  Cranmore 
and  continue  to  upgrade  it  enough  to 
complete  in  today's  marketpldce  •   •  • 
witness  the  hardship  and  bankruptcy  of 
nearby  Black  Mountain  Ski  Area  in  Jackson, 
as  well  as  countless  other  mountains  that 
have  fallen  by  the  wayside  (Mount  Whittier, 
King  Ridge,  etc.). 

As  a  teacher  of  economics,  1  understand 
well  the  concept  of  competition  and  a  firee 
marketplace.  However,  Mount  Cranmore  is  a 
unique  situation  which  deserves  spiecial 
consideration  and  accolades  to  Mr.  Otten  for 
bringing  it  back  from  the  brink  of  bankruptcy. 
In  addition  to  the  pxjtential  loss  (forever!)  of 
our  beloved  Mount  Cranmore,  consider  the 
economic  impract  on  the  local  economy  of  all 
the  lost  jobs  at  the  mountain. 

As  the  Northeast  continues  to  struggle  out 
of  our  prolonged  recession,  I  urgently  request 
that  you  reconsider  your  decision.  I  don't 
believe  that  Mount  Cranmore  will  survive 
without  LBO  Holdings,  and  I  do  believe  that 
many  jobs  will  be  lost  along  with  the  slci  area. 

Sincerely  yours, 
Jennifer  K.  Savoie, 

PO  Box  715.17  Skyline  Drive,  Intervale.  NH 
03845. 

Frank  Murphy  and  Family 

June  29, 1996. 

Mr.  Craig  W.  Conrath, 

Chief  of  Merger  Task  Force  Antitrust 

Division,  US  Department  of  Justice.  1401 
H  Street,  NW,  Washington.  DC  20530. 

Re.:  Les  Otten  and  the  Forced  Sale  of  Mount 
Cranmore  Ski  Area. 
Dear  Mr.  Conrath:  In  the  past  ten  years  Mt. 
Cranmore  has  had  three  diHerent  owners. 
Prior  to  Mr.  Otten  it  was  always  a  "leaking, 
leaner"  of  a  ski  area.  That's  a  sailors  term  to 
describe  an  old,  rusty  bucket  of  a  ship.  In  one 


year  of  ownership  Mr.  Otten  has  brought 
sparkle  to  Cranmore  with  torch  light  parades 
and  fire  woriu;  He  has  run  it  with  all  the  flair 
of  a  Swiss  ski  resort. 

In  October.  1995  with  the  punniise  of  Mr. 
Otten's  presence  in  the  Mount  Washington 
Valley  at  both  Cranmore  and  Attitash,  I 
moved  my  femily  from  Gloucester, 
Massachusetts  to  North  Conway.  New 
Hampuhire.  Are  you  familiar  with  Mr.  Otten's 
campaign  to  bring  p>eople  to  the  North 
Conway  area?  He  ran  a  very  successful 
marketing  campaign  called  "Ski  the 
Presidential! "  This  revved  up  the  Mount 
Washington  Valley  economy.  Exactly  why  I 
moved  here. 

I  own  an  eleven  year  old,  center  entry, 
colonial  on  .6  acres  of  land  with  views  of 
North  and  Kearsage  Mountains.  If  the  Justice 
Depiaitment  sticks  to  its  decision  that  Mr. 
Otten  must  sell  Cranmore,  can  you  locate  a 
buyer  for  my  home  as  well? 
Sincerely, 

Frank,  Marie-Louise,  Brendan,  Dylan,  and 

Leigh  Erin  Murphy. 

C.C.  Senator  Bob  Smith,  50  Phillippie  Cote 
Street,  Manchester,  NH  03101,  Senator 
Judd  Gregg,  28  Webster  Street, 
Manchester,  NH  03104,  Congressman 
Charlie  Bass,  142  North  Main  Street, 
Concord,  NH  03301,  Congressman  Bill 
Zeliff.  340  Commercial  Street. 
Manchester.  NH  03101. 

Jean  M.  Lees 

June  30, 1996. 
Craig  W.  Conrath. 

Chief,  Merger  Task  Force,  Antitrust  Division, 
U.S.  Department  of  Justice. 

Dear  Mr.  Conrath:  Three  generations  of  my 
family  have  enjoyed  skiing  and  hiking  on  the 
slop>es  of  Cranmore.  The  Cranmore  Mt. 
complex  has  been  the  focus  of  many  town 
activities — spxNts  and  festivities — since  the 
slumobile  was  built  in  1939.  Therefore,  we 
are  deeply  concerned  that  Cranmore  will 
continue  to  survive  and  prospwr. 

We  had  hop)ed.  however,  that  it  would  not 
become  a  Sunday  River  Type  ski  op>eration 
with  massive  expiansion  and  rapid 
development.  While  Sunday  seems  a  highly 
successful  ski  area,  it  has  done  little  to 
enhance  the  Bethel  region.  The  recent 
constructions  near  the  Bethel  railroad  site 
look  extremely  shoddy.  Here,  we  have  many 
small  interests,  local  inns  and  shop>s  that 
would  not  necessarily  benefit  by  one  major 
controlling  op)eration. 

Therefore,  many  of  us  favored  the  Justice 
Department's  move  to  curb  L.B.O.  Corp.'s 
acquisitive  and  p)ervasive  tactics  before 
Cranmore  and  its  surrounding  land  become 
piart  of  a  huge  New  England  monopraly. 

Sincerely, 
Jean  M.  Lees. 

Tech  Works 

June  30, 1996. 

Mr.  Craig  W.  Conrath. 

Chief,  Merger  Task  Force,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H 
Street,  NW,  Washington.  DC  20530. 

Re:  LBO-SKI  Ltd  Acquisition — Cranmore  Ski 
Resort. 
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Dear  Sir:  I  write  you  to  express  my  strong 
op(K>sition  to  DOfs  requirement  that 
Qranmore  Ski  Resort  be  divested  by  LBO  in 
order  to  gain  approval  for  the  subject 
acquisition.  My  reasons  are  threefold. 

Since  I  moved  to  Conway,  NH  four  (4) 
years  ago.  Cranmore  has  been  a  weak,  sick  ski 
area,  recovering  only  since  its  acquisition  by 
LBO  somewhat  over  a  year  ago.  Even  in  its 
former  weakened  condition,  it  was  and 
continues  to  be  vital  to  the  winter  time  health 
of  the  Mount  Washington  Valley.  If  Cranmore 
is  again  forced  to  struggle  for  capital  and 
marketing  clout  (or  eventually  ^il  for  the 
lack  of  them),  this  Valley  and  its  some  20.000 
residents  will  be  irreparably  damaged.  What 
assurance  is  DO|  giving  that  this  will  not 
happen?  Does  the  DO)  even  care,  or  is  the 
intellectual  pursuit  of  "competition"  more 
important? 

Downhill  skiing,  while  probably  the  most 
significant,  is  but  one  of  several  wintertime 
sports  that  attracts  people  to  The  North  - 
Country.  Downhill  skiing  competes  with 
cross  country  skiing,  snowmobiling,  ice 
climbing,  ice  skating,  etc.  This  raises  the 
following  question:  What  is  considered  to  be 
the  "relevant  market"  on  which  this 
divestiture  is  being  required?  So  what  if 
American  Ski  Company  would  own  25%  of 
the  downhill  skiing  in  the  Northeast!  I 
believe  the  relevant  market  is  must  broader 
than  downhill  skiing  in  the  Northeast  On 
occasions  too  numerous  to  count,  1 
personally  have  decided  not  to  dovmhill  ski 
in  favor  of  a  less  expensive  alternative.  Did 
DO)  take  these  other  wintertime  competitors 
into  account?  What  kind  of  market  share 
would  American  Ski  Co.  have  if  these 
directly  competitive  alternatives  were  taken 
into  account?  Far  less  than  25%,  and  far  less 
than  the  market  share  of  many  other 
acquisitions  that  have  been  approved  by  DO). 

Aside  from  the  other  sports  that  compete 
with  downhill  skiing,  winter  vacation 
destinations  compete  on  a  worldwide  basis. 
Specifically,  downhill  skiing  in  the  Northeast 
competes  with  skiing  in  the  West  and  in 
Europe.  Again,  based  on  personal  experience 
when  I  lived  in  Pennsylvania  for  20  years,  I 
used  to  take  the  family  for  a  ski  week  in  the 
Northeast  (Vermont.  Maine  and  Canada). 
Later,  I  began  taking  them  to  Colorado,  Utah 
and  the  like  as  air  travel  became  cheaper  and 
more  convenient.  We  also  once  went  to 
Europe.  The  competition  wasn't  between  ski 
areas  in  NH  and  VT;  the  competition  was 
between  the  West/Europe/Canada  and  the 
Northeast.  In  fact,  I  believe  statistics  will 
show  that  the  Northeast  is  losing  this  battle 
in  a  bad  way.  Where  is  money  being  spent 
for  exftansion?  Certainly  not  in  the  Northeast. 

Cranmore  had  become  a  new  and 
wonderful  place  under  LBO,  in  just  one  3rear! 
A  new  hi-speed  quad  chair  «iraa  installed; 
restaurants  were  improved:  grooming  was 
made  more  exciting:  and  plans  were 
underway  for  additional  slopes  and  lodging. 
Now  we  are  back  to  the  old  uncertainties, 
questionable  supply  of  new  money,  only 
regional  marketing,  if  that — ancf  this  is 
supposed  to  comfwte  with  the  likes  of  Vail, 
Deer  Valley.  Telluride,  Beaver  Creek!  Forget 
it.  Craiunore  is  finished  if  divested  from  LBO; 
our  best  hope  is  a  marginal,  regional  slope 
that  may  not  even  be  able  to  pay  the  electric 


bill  to  make  snow  as  required  (like  before). 
The  worst  case  would  be  failure— would  that 
foster  competition? 

Please  reconsider  your  decision.  Please 
give  Cranmore  a  chance  to  comp>ete  with  the 
real  players  on  a  worldwide  basis.  Let  them 
remain  part  of  an  organization  that  can 
advertise  nationwide,  even  worldwide,  to 
attract  customers  from  afar  who  want  to  ski 
a  variety  of  slopes  in  the  Northeast  on  a 
package  basis  of  some  sort.  If  their  prices  rise 
too  much,  people  aren't  dumb  with  their 
discretionary  spending.  They  will  ski  the 
West,  or  Canada,  or  Europe.  If  they  can't 
afford  places  like  that,  they  «irill  ski  cross 
country,  ice  skate,  or  just  build  a  snow  man. 

To  think  that  LBO/ American  Skiing  Co. 
would  have  the  market  power  to  raise  prices 
in  an  anti-competitive  way  is  about  like 
saying  they  have  the  power  to  make  it  snow. 
They  have  neither.  Let  them  build  New 
England  skiing  so  that  once  again  this  region 
can  compete  with  the  current  powerhouses  of 
skiing.  Then  we  might  see  some  real 
competition! 

Respectfully  submitted, 
David  S.  Urey. 

cc:  Congressman  William  Zeliff,  Les  B.  Otten, 
The  Conway  Daily  Sun. 

Thooias  A.  Mulkam 

Craig  W.  Conrath, 
Antitrust  Division,  Dept.  Of  Justice, 
Washington.  DC  20530. 

Dear  Mr.  Conrath:  Back  in  the  1930's, 
Harvey  Gibson  managed  to  obtain  the  release 
of  Hannes  Schneider  from  a  German 
concentration  camp  and  to  introduce  him  to 
Cranmore  Mt.  in  No.  Conway,  NH.  It  marked 
the  beginning  of  Alpine  skiing  in  North 
America. 

From  that  modest  birth,  skiing  has  become 
a  mammoth  industry  spawning  giant  areas 
like  Vale,  Aspen,  Tahoe,  Sun  Valley,  )ackson 
Hole,  et  al.  The  tiny  area  of  Cranmore  Mt. 
remains  eminent  only  as  a  historical  footnote. 

Yet,  despite  its  relative  obscurity,  it  has 
somehow  managed  to  attract  the  attention  of 
the  Antitrust  Division  of  U.S.  Dept.  of  justice. 
As  one  who  has  spent  a  lifetime  as  a  devotee 
of  alpine  skiing  and  who  owns  property  in 
the  area  involved  I  am  writing  to  you  to 
protest  this  action. 

In  the  New  England  ski  industry  whose 
past  is  strewn  with  failures,  Les  Ckten  stands 
out  like  a  beacon  of  light  in  a  sea  of  disaster. 
Until  he  arrived  on  the  scene,  Mt.  Cranmore 
suffered  through  a  succession  of  inept 
performers  to  the  point  of  inuninent 
bankruptcy.  Let  Otten  comes  to  the  rescue 
with  a  major  infusion  of  capital  investment 
and  operational  know-how  and  not  only 
breathes  new  life  in  the  resort  but  promises 
to  expand  it  to  a  fint  class  ski  area  once 
again. 

For  this  he  gets  not  the  applause  he  has 
earned  for  saving  jobs,  restoring  property 
values  and  insuring  the  foture  of  the  village 
of  No.  Conway  but  instead,  the  attention  of 
the  Antitrust  Division  of  the  U.S.  Department 
of  justice. 

Is  it  any  wonder  recent  national  polls 
reveal  an  alarming  portion  of  the  American 
public  becoming  increasingly  disenchanted 
with  the  federal  government  because  of  what 


they  perceive  to  be  intrusion  in  their  private 
lives? 

I  see  this  as  an  example  of  such  intrusion 
and  I  intend  to  use  all  the  support  I  can  find 
to  oppose  it. 

Sincerely, 

Thomas  A.  Mulkem, 

4  Cortland  Lane.  Lynnfield.  MA  01940.  , 

SURKETTE  TRUCK  CAPS 

Craig  W.  Conrath. 

U.S.  Dept.  of  Justice.  1401  H.  Street  NW, 
Washington,  DC  20530. 

Dear  Mr.  Conrath:  I  think  the  Antitrust 
Division  is  making  a  big  mistake  by  asking 
LBO  Enterprises  vo  divest  Mt  Cranmore  for 
a  number  of  reasons. 

The  first  reason  is,  we  in  the  Mt 
Washington  Valley  live  on  tourism.  With 
people  not  coming  to  Conway,  it  will  hurt 
many  small  business  people. 

Mt  Cranmore  is  a  weak  link  in  the  ski 
business.  By  taking  it  out  you  only  make  - 
LBO's  other  holdings,  Attiash,  Bear  Peak,  and 
Sunday  River,  stronger. 

Many  ski  areas  in  N.H.  have  closed  down. 
If  LBO'  prices  get  too  high,  I  am  sure  other 
areas  will  reopen. 
Sincerely, 

Richard  Surrette. 

Ronald  K.  "JAZZID"  Moon 

Craig  W.  Conrath, 

Chief,  Merger  Task  Force;  Antitrust  Division, 
U.S.  Dept  of  Justice,  1401  H  St  NW. 
Washington.  DC 20530. 

Dear  Mr.  Conrath:  I  am  writing  in  regard 
to  the  di  vesture  of  Cranmore  Mt  Ski  Area  in 
North  Conway.  NH  from  LBO.  I  feel  this  is 
the  wrong  decision,  since  the  ski  area  has  not 
done  welT  in  recent  years  and  almost  went 
belly  up!  Until  this  the  first  year  under  LBO 
when  it  turned  a  profit!  Ski  areas  are  a  very 
iffy  enterprise  as  it  is,  what  with  depending 
on  mother  nature,  the  economy  and  the 
consumer!  Speaking  of  the  consumer,  we 
could  always  ski  elsewhere  if  LBO  raised  the 
prices  at  Cranmore,  which  I  don't  think  he 
will.  LBO  can  run  ski  areas  profitably,  and 
provide  jobs  for  people  in  the  community. 

So,  Craig,  I  beg  you,  do  the  right  thing, 
which  We  seldom  see  done  in  DC  and  let 
LBO  continue  as  the  ownership  of  Mt. 
Cranmore!  Thanks  for  listening. 

Sincerely  yours, 
Ronald  K.  Moore. 

Cap(.  David  E.  Bartlelt 

Mr.  Craig  W.  Conrath. 

Chief,  Merger  Task  Force;  Antitrust  Division, 

US  Department  of  Justice.  1401  H.  Street. 

NW.  Washington.  DC  20530. 

Sub}:  Divestiture  of  Cranmore  LBO/SKI  Ltd 
mflfgor. 

Dear  Sir  As  a  profinaicMial  ski  instructor  at 
Mt  Craiunore  for  the  past  13  years.  I  have 
worked  for  at  least  4  aiffsrent  owners/ 
managers.  LBO  was  the  first  to  bring  stability 
and  confidence.  Ttie  current  ruling  does  not 
undermine  but  destroys  both  of  those  issues. 
In  the  list  of  areas  impacted  by  the  merger, 
in  my  opinion  Mt  Cranmore  is 
r'Physically'M  the  "'runt  of  the  litter".  I  fail 
to  see  how  forcing  the  [seperation]  of  the 
smallest  area  breaks  a  monopmly.  If  the 
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concern  is  regionally,  due  to  its  Iproxcimity) 
to  Attitash/Bar  Peak,  the  only  entity  that  has 
openly  voiced  interest  is  another  ski  area  25 
minutes  up  the  road. 

This  divestiture  is  possibly  the  final  nail  in 
Mt.  Cranmore's  coffin.  The  potential  for 
Cranmore's  growth,  and  consequently,  the 
growth  of  skiing  in  New  England  will  only 
be  enhanced  by  your  review  and  reversal  of 
this  decision. 

Resp. 
David  E.  Bartlett. 

M/M  Robert  M.  Fisher 

Craig  W.  Conrath. 

Chief,  Merger  Task  Force,  Antitrust  Division, 
U.S.  Dept.  of  Justice. 

No  doubt  you  have  already  received  more 
than  your  share  of  letters  concerning  the 
imftending  divestiture  of  Cranmore  and 
Waterville  by  LBO.  And  I  am  sure  that  you 
have  heard  Representative  ZelifTs  arguments 
on  behalf  of  the  whole  Mt.  Washington 
Valley  whose  economy  depends  so 
desperately  upon  the  ski  industry. 

As  a  long-time  resident,  retired  public 
school  teacher  and  ski  coach,  all  of  whose 
children  have  to  a  certain  degree  achieved 
their  academic  objectives  in  part  because  of 
their  skiing  experiences  here  in  the  valley, 
and  whose  livelihood  has  also  been 
enhanced  by  skiing  opportunities  here,  I 
must  argue  strongly  in  favor  of 
reconsideration  of  the  divestiture  decision. 

Crannu>re  was  financially  shakey  when 
LBO  rescued  the  operation  with  a  transfusion 
of  capital  and  know-how  which  enabled  the 
ski  area  to  fonction  competitively  for  the  first 
time  in  a  number  of  yetu^  of — dare  I  say? — 
modest  management.  Perhaps  because  our 
youngest  daughter  was  a  two-time  Olympian 
on  the  U.S.  Ski  Team  and  has  continued  her 
career  as  a  coach,  as  have  all  our  other 
children  who  got  their  start  at  the  Junior 
Program  on  Cranmore,  I  am  particularly 
sensitive  to  the  needs  of  the  conununity. 
Even  more  so  because  severe  school  budget 
cutting  (in  the  order  of  10%)  threatens  tl^t 
very  iunior  program  which  has  spawned  so 
many  local  Olympians,  teachers,  and 
coaches. 
Thank  you  for  reading  these  comments. 

Sincerely  yours, 
M/M  Robert  M.  Fisher, 
615  Potter  Road,  Center  Conway,  NH  03813. 

Robert  A,  McDaniei  and  Anita  McOaniel 

June  1996. 

Craig  W.  Conrath, 

Chief.  Merger  Task  Force,  Antitrust  Division, 

U.S.  Dept.  of  Justice,  1401  H  Street  NW, 

Washington,  DC  20530. 

Dear  Mr.  Coiuath:  I  was  very  disappointed 
that  the  members  of  the  justice  department's 
merger  task  force  decided  to  exercise  their 
authority  to  limit  the  potential  for 
monopolistic  practices  in  the  New 
Hampshire  ski  industry.  I  emphasize  the 
word  potential  for  the  following  reasons: 

LBO  would  own  only  25  percent  of  the 
New  Engfand  ski  market. 

Competition  from  Massachusetts,  Vermont 
and  Maine,  which  abut  the  small  state  of 
New  Hampshire,  is  fierce. 

The  government  has  perfect  price  control 
mechanisms  through  Mt  Sunapee  and 


Cannon  Mountain,  which  are  both  state- 
owned  ski  areas. 

The  fact  that  New  England  does  not  have 
a  single  destination  ski  area  to  compete  with 
areas  such  as  Aspen,  Breckenridge,  Tahoe, 
Snowbird,  Jackson  Hole,  Steamboat  or  Sun 
Valley. 

Many  ski  industry  owners,  with  the 
exception  of  Les  Otten,  have  encountered  a 
real  struggle  to  remain  solvent,  much  less 
make  significant  expansion  investments. 

Perhaps  the  larger  issue  is  not  competition 
but  employment  in  New  England  ski  towns. 
Government  officials  should  take  a  look  at 
what  the  real  conditions  are  before  restricting 
the  economy. 

My  disappointment  stems  from  the  over- 
reach of  Washington  officials  at  a  time  when 
New  England  has  fortunate  to  find  someone 
with  the  interest  and  commitment  to  turn  it 
into  a  major  player  in  the  ski  industry. 

Very  truly  yours, 
Robert  A.  McDaniei, 
Anita  McDaniei. 
19BellviewAve..  Marehom.  MA  01752. 

Gilbert  G.  Mahan 

June  1996. 

Craig  W.  Conrath, 

Chief,  Merger  Task  Force,  Antitrust  Division. 

U.S.  Department  of  Justice.  1401  H  Street 

NW,  Washington,  DC  20530. 

Dear  Mr.  Conrath:  I  was  very  disappointed 
that  the  members  of  the  justice  department's 
merger  task  force  decided  to  exercise  their 
authority  to  limit  the  potential  for 
monopolistic  practices  in  the  New 
Hampshire  ski  industry.  I  emphasize  the 
word  potential  for  the  following  reasons: 
.    LBO  would  own  only  25  percent  of  the 
New  England  ski  market. 

Competition  from  Massachusetts,  Vermont 
and  Maine,  which  abut  the  small  state  of 
New  Hampshire,  is  fierce. 

The  government  has  perfect  price  control 
mechanisms  through  Mt.  Sunaptee  and 
Cannon  Mountain,  which  are  both  state- 
owned  ski  areas. 

The  fact  that  New  England  does  not  have 
a  single  destination  ski  area  to  compete  with 
areas  such  as  Asp>en,  Breckenridge,  Tahoe, 
Snowbird,  Jackson  Hole,  Steamboat  or  Sun 
Valley. 

Nfany  ski  industry  owners,  with  the 
exception  of  Les  Otten,  have  encountered  a 
real  struggle  to  remain  solvent,  much  leSs 
make  significant  expansion  investments. 

Perhaps  the  larger  issue  is  not  competition 
but  employment  in  New  England  ski  towns. 
Government  officials  should  take  a  look  at 
what  the  real  conditions  are  before  restricting 
the  economy. 

My  disappointment  stems  from  the  over- 
reach of  Washington  officials  at  a  time  when 
New  England  has  been  fortunate  to  find 
someone  with  the  interest  and  commitment 
to  turn  it  into  a  major  player  in  the  ski 
industry. 

Very  truly  yours, 

Gilbert  C.  Mahan, 

P.O.  Box  278.  Kearsarge.NH 03847. 

Robert  E.  and  Joan  W.  Billings 

June  1996. 
Craig  W.  Conrath, 


Chief,  Merger  Task  Force,  Antitrust  Division, 
U-.S.  Department  of  Justice.  1401  H  Street 
NW.,  Washington.  DC  20530. 

Dear  Mr.  Conrath:  I  was  very  disappointed 
that  the  members  of  the  justice  department's 
merger  task  force  decided  to  exercise  their 
authority  to  limit  the  potential  for 
monopolistic  practices  in  the  New 
Hampshire  ski  industry.  I  emphasize  the 
word  pwtential  for  the  following  reasons: 

LBO  would  own  only  25  p>ercent  of  the 
New  England  ski  market. 

Compietition  from  Massachusetts,  Vermont 
and  Maine,  which  abut  the  small  state  of 
New  Hampshire,  is  fierce. 

The  government  has  p)eriiBct  price  control 
mechanisms  through  Mt.  Sunap>ee  and 
Cannon  Mountain,  which  are  both  state- 
owned  ski  areas. 

The  fact  that  New  England  does  not  have 
a  single  destination  ski  area  to  compete  with 
areas  such  as  Aspien,  Breckenridge,  Tahoe, 
Snowbird,  Jackson  Hole,  Steamboat  or  Sun 
Valley. 

Many  ski  industry  owners,  with  the 
exception  of  Les  Otten,  have  encountered  a 
real  struggle  to  remain  solvent,  much  less 
make  significant  expansion  investments. 

Perhaps  the  larger  issue  is  not  comp>etition 
but  employment  in  New  England  ski  towns. 
Government  officials  should  take  a  look  at 
what  the  real  conditions  are  before  restricting 
the  economy. 

My  disappointment  stems  from  the  over- 
reach of  Washington  officials  at  a  time  when 
New  England  has  been  fortunate  to  find 
someone  with  the  interest  and  commitment 
to  turn  it  into  a  major  player  in  the  ski 
industry. 

Very  truly  yours, 
Robert  E.  &  )oan  W.  Billings. 

David  A.  Pope 

July  1. 1986. 

U.S.  Dept  of  Justice.  1401  H  Street.  NW. 

Washington.  DC  20530 
ATT.  Mr.  Craig  W.  Conrath,  Ch.  Merger  Task 

Force.  Antitrust  Div. 

Subject:  Forced  Sale  of  Cranmore  MT  by  Les 
Otten/The  American  Skiing  Co. 
Dear  Mr.  Conrath:  In  your  effort  to  be  fair, 
you  are  about  to  commit  the  all  time 
miscarriage  of  justice  by  forcing  the  Amer. 
Skiing  Co/Les  Otten  to  sell  Mt.  Cranmore  in 
No.  Conway  for  the  following  reasons: 

(1)  By  forcing  the  sale  of  Mt.  Cranmore 
while  it  makes  good  "Window  Dressing"  for 
the  Anti-Trust  Div.,  it  will  be  disastrous  for 
the  town  of  No.  Conway. 

(2)  When  Les  Otten  bought  Cranmore,  his 
presence  stabilized  the  real  estate  market, 
and  brought  new  confidence  to  the  Mt. 
Washington  Valley. 

(3)  Les  Otten  spient  (3)  three  million  or 
more  dollars  and  rejuvenated  the  entire 
mountain  and  created  great  skiing. 

(4)  He  started  making  snow  in  Nov  1995 
and  o[)ened  the  earliest  season  in  58  years. 
(No  one  else  thought  it  could  be  done.) 

(5)  His  combined  ski  ticket  between 
Cranmore  and  Attttash-Bear  Peak  gave  the 
skier  the  best  choice  and  the  best  value-saved 
money. 

(6)  Competition  is  everywhere — Wildcat, 
Bretton  Woods,  Black  Mt.  Pleasant,  Mt. 
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Franconia,  Sunapee,  Loon.  Kagoed  Mt. 
(^unstuck.  Stone  VT  Okemo  and  more. 

(7)  Les  Otton  (The  American  Skiing  Co.) 
will  always  be  strong  competitors  because  he 
knows  how  to  run  a  ski  area,  how  to  make 
snow,  how  to  groom,  how  to  fe^d  people  and 
how  to  listen  to  people's  complaints  and  then 
respond. 

(8)  Small  areas  like  Cranmore  and 
Watervillo  Valley  need  a  strong,  financially 
sound  owner  who  is  not  afraid  to  invest 
money  and  then  want  to  see  the  results  build. 

(9)  If  you  rescind  your  push  for  the  sale  of 
Mt.  Cranmore,  you  can  rest  assured  that  it 
will  stay  viable  and  be  expanded  and  the 
entire  valley  will  benefit.  If  it  is  sold  to 
someone  else,  the  reverse  will  happen  and 
skiers  will  be  paying  mora  and  receiving  less. 
Please — Please  rescind  the  Anti-Trust  Div. 
actions  in  forcing  Les  Otten  to  sell  anything. 
The  skiing  industry  does  not  need  Anti-Trust 
protection.  People  can  keep  prices  and 
competition  in  line.  It  costs  too  much,  skiers 
go  elsewhere — or  not  at  all. 

Thank  you, 

Very  Truly  Yours, 
David  A.  Pope. 
Box  120.  Kearsarge.  NH 03847. 

PS.  Thousands  of  people  think  the  same 
way  I  do. 

Mrs.  lanet  Cooper 

Please  vote  to  reverse  the  D.O.f.'a  decision: 
Mt.  Cranmore,  N.  Conway  N.H.  needs  LB 
Otten's  expertise  to  operate  the  ski  area 
successfully. 

It  is  mosr  important  for  the  economy  of  Mt. 
Washington  Valley. 

Thank  you, 
Mrs.  Janet  (^oopwr, 
45  Plainfield  St. ,  Waban.  MA  02 1 68. 

Jeff  Barley 

Dear  Sir:  Forcing  LBO  to  divest  itself  of 
Cranmore  ski  area  makes  no  sense.  Cranmore 
is  the  life  blo<Ml  of  North  Conway  and  North 
Convey  is  the  Keystone  of  the  travel  and 
tourist  industry  of  northern  N.H.  We  have 
seen  one  owner  after  another  come  ft  go 
because  of  limited  capital.  We  finally  have  a 
stable  owner  and  you're  taking  them  away. 
Ridiculous. 

)eff  Barley 
SloryLand 

fuly  2,  19<»6. 

Mr  Craig  W  llonnth. 

Chief  of  Merfier  Task  Force.  Antitrust 

Division.  US  IX)/.  1401  H  Strfvt.  NW. 
Washington.  DC  JOSJO 

Dear  Mr.  Oinrath:  I  am  the  founder  of  .Story 
Land,  a  (.hildron's  theme  park  and  a  museum 
depicting  our  state's  350  year  history. 

I  grow  up  in  this  valley,  and  exc:ept  for 
military  s«rvu:e,  have  livml  here  all  my  76 
years.  I  was  part  of  the  birth  and  gniwth  and 
investment  nwided  to  bring  a  winter  industry 
into  b<;ing.  It  is  a  risky  business  wherever  it 
exists  anywheni  in  the  world.  t)ut  it  is  the 
f(H:al  (Miin'i  of  the  economic  activity  in  an 
area.  Without  the  ski  area,  the  peripheral 
businesses  don't  sprout. 

LBO  has  come  at  a  very  propitious  time  in 
the  evolution  of  this  indu.stry  and  his  concept 
and  monetary  leverage  bring  this  fragmented 


industry  into  the  21at  century.  Will  LBO  be 
able  to  control  the  skier  market  and  pricing 
in  this  upper  New  England  area?  I  don't  think 
so.  Its  share  will  provide  the  economics  of 
scale  necessary  for  the  huge  capital 
expenditures  and  still  leave  Vi  of  the  market 
to  entrepreneurs  to  offier  alternatives  in 
composition  and  pricing.  This  country  was 
built  on  this  concept. 

I  write  in  the  hope  that  you  will  reconsider 
the  proposed  action  as  a  condition  for  the 
[>ermaneDt  merger  with  SKI. 

Yours  truly, 
Robert  S.  Morrell, 
Founder-Chairman. 
cc:  Congressman  ZelifT, 
Senator  Judd  Gregg, 
Senator  Bob  Sraitn. 

Roy  A.  Lumiqutot 

July  2.  1996. 
Mr.  Craig  W.  Conrath. 

Chief.  Merger  Task  Force.  Antitrust  Division, 
U.S.  Department  of  fustice.  1401  H  Street 
NW.  Washington.  DC  20530. 
Subject:  Divestiture  of  Mount  Cranmore  and 
Waterville  Valley. 

Dear  Mr.  Conrath:  I  am  writing  this  letter 
to  express  my  concerns  regarding  the  recent 
decision  that  L.B.  Otten  and  the  American 
Ski  Company  divest  the  Mount  Cranmore 
and  Waterville  Valley  ski  areas.  I  believe  this 
decision  to  be  contrary  to  the  best  interests 
of  the  skiing  public  and  the  communities  in 
which  these  ski  areas  do  business. 

I  have  been  an  ardent  skier  for  over  50 
years.  In  my  career  I  was  employed  in  the 
defense  electronics  business  as  an  engineer, 
program  manager  and  marketing  manager. 
Now  retired.  I  still  ski  over  100  days  a  year. 
I  have  seen  the  ski  industry  grow  from  a 
fledgling  sport  in  the  '40's  and  '50's  through 
the  growth  years  of  the  'SO's  and  '70*8  to  the 
stagnation  that  began  in  the  '80's  and 
continues  to  exist.  It  has  been  well 
documented  by  the  industry  publications 
that  the  skiing  population  has  remained 
constant  for  the  last  decade.  It  is  not,  by  any 
measurement,  considered  to  be  a  growth 
industry.  To  the  contrary,  it  is  an  industry 
that  is  desperately  trying  to  survive.  In  New 
England  alone,  the  number  of  ski  areas  that 
operate  today  is  only  about  one-half  the 
number  that  were  in  existence  20  years  ago. 

The  ski  area  business  today  is  unique.  It 
has  become  a  business  that  is  extremely 
capital  and  energy  intensive.  Todays  skier 
demands  much  more  of  the  ski  areas  than 
WHS  the  case  several  years  ago.  They  demand 
high  speed  lifts,  both  fixed  and  detachable, 
which  cxisi  anywhere  from  $1  million  to  S2 
million  to  install.  They  demand  extensive 
snowmaking  to  avoid  the  vagaries  of  normal 
winters,  which  come  at  a  very  high  cost  to 
install  and  have  a  very  high  energy  cost  to 
operate.  And  then  they  demand  that  all  this 
snow  be  meticulously  groomed  by  a  fleet  of 
machines  that  cost  around  S200.000  each.  In 
addition,  skiers  want  to  have  fine  amenities 
in  the  lodges  and  restaurants. 

It  is  interesting  to  note  that  the  ski  areas 
that  are  the  most  successful  are  those  that 
have  invested  considerable  capital  in 
providing  what  the  skiers  want:  namely  high 
speed  lifts,  gixxl  snow  making  and  good 


grooming,  as  wrell  as  good  amenities.  It  is  also 
interesting  to  note  that  the  successful  ski 
areas  not  only  drew  the  greatest  number  of 
skiers  by  for,  but  they  also  charge  the  highest 
lift  ticket  prices.  One  must  conclude  from 
this  that  the  skier  of  today  is  willing  to  pay 
the  market  price  for  a  good  product.  Certainly 
lower  priced  ski  areas  exist.  But  they  do  not 
provide  the  quality  ski  experience  that  the 
major  areas  provide,  and  therefore  do  not 
attract  the  number  of  skiers.  Without  the 
skier  visits  these  lower  priced  areas  caimot 
generate  enough  revenue  to  make  the  capital 
improvements  necessary  to  attract  more 
skiers.  It  is  a  classic  "Catch  22"  situation.  In 
the  long  run  the  lower  priced  areas  either 
continue  on  in  a  marginal  profit  situation 
catering  to  a  small  niche  of  skiers,  or,  as  has 
happened  to  so  many  small  ski  areas,  they  go 
out  of  business.  It  appears  that,  because  of 
the  capital  intensive  nature  of  today's  ski 
business,  that  size  and  economies  of  scale  are 
essential  not  only  to  provide  a  quality 
product,  but  to  generate  the  necessary 
volume  of  skier  traffic  to  make  a  profit. 

1  would  like  to  discuss  the  Mount 
Craimiore  situation,  as  I  live  in  North 
Conway  where  Mount  Crarmiore  is  located. 
Cranmore  is  the  birthplace  of  American 
skiing.  It  is  here  that  the  legendary  Hannes 
Schneider  came  to  from  Austria  in  1 939  and 
began  teaching  skiing  to  the  ski  hungry 
public.  Cranmore  grew  as  the  sport 
developed  in  the  ■40's  and  'SO's.  However,  it 
did  not  follow  the  boom  of  the  '60's  and  '70*8 
as  newer  ski  areas  cama  into  existence. 
Craiunore  did  not  continue  to  reinvest  in 
capital  improvements.  For  years  the 
popularity  of  Cranmore  declined,  and  even 
though  it  priced  its  tickets  lower  than  the 
newer  areas,  specifically  Attitash,  its  skier 
visits  decreased.  It  went  through  a  series  of 
ownerahip  changes,  but  capital 
improvements  were  minimal  or  ill- 
conceived.  Cranmore  was  on  the  verge  of 
bankruptcy  and  facing  fKMsible  closure  when 
it  was  purchased  (firom  the  bank)  by  Les 
Otten.  Otten  did  several  things.  He  marketed 
it  in  conjunction  with  Attitash  and  sold  a 
combined  facility  lift  ticket.  He  made  major 
capital  improvements:  addition  of  a  high- 
speed detachable  chair  lift,  expansion  and 
upgrading  of  the  snow  making  system, 
increasing  the  fieet  of  groomers,  improving 
the  restaurants  and  amenities.  He  made  snow 
earlier  than  ever  before,  and  not  only  opened 
for  the  season  earlier  than  ever,  but  extended 
the  closing  date  to  its  latest  ever.  He 
announced  plans  for  a  major  expansion  to  an 
adjacent  mountain.  And  yes,  he  increased  the 
price  of  lift  tickets  to  the  same  as  Attitash. 
And  what  happened?  Skier  visits  increased 
by  50%  over  the  previous  year.  And  this  in 
spite  of  the  fact  that  lower  priced  ski  areas 
continued  to  operate  within  a  30  mile  radius, 
namely  Black  Mountain,  King  Pine,  Wildcat, 
Shawnee  Peak  and  Bretton  Woods. 

The  Department  of  Justice  ruling  on  the 
divestiture  stated  that  the  primary  reason  was 
to  prevent  the  American  Ski  Company  from 
creating  a  monopoly  that  would  eliminate 
lower  priced  alternatives  from  the  skiing 
public.  I  find  this  reasoning  to  be  flawed, 
particularly  with  respect  to  Mount  Cranmore, 
for  the  following  reasons: 

There  are  five  other  ski  areas  within  a  30 
mile  radius  that  provide  lower  ticket  pricing 
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than  the  Attitash/Bear  Peak/Cranroore 
complex.  These  are  Black  Mountain,  King 
Pine,  Wildcat,  Shawnee  Peak  and  Bretton 
Woods. 

The  quality  of  the  product  demanded  by 
today's  skier  requires  large  capital 
expenditures  by  the  ski  areas.  The  skier  is 
willing  to  pay  the  market  price  in  order  to 
get  the  ski  experience  that  results  from  the 
capital  expenditures.  The  most  successful  ski 
areas,  as  measured  by  skier  visits,  universally 
charge  the  highest  prices  for  lift  tickets. 

The  skiers  from  the  metropolitan  areas  of 
Boston,  Hartford,  Portland  and  New  York 
comprise  the  majority  of  the  skiing 
population  in  New  England.  They  have  many 
alternatives  other  than  those  owned  by  the 
American  Ski  Company.  They  will  be 
attracted  to  those  areas  that  provide  a  quality 
product  at  a  reasonable  market  price.  This 
competition  will  provide  stability  to  the  price 
of  lift  tickets. 

The  size  of  the  skiing  population  is 
constant,  and  is  not  predicted  to  increase.  In 
order  to  maintain  or  increase  market  share, 
ski  areas  will  have  to  continue  to  invest  in 
capital  equipment.  This  requires  that  the 
areas  increase  the  number  of  skier  visits,  and/ 
or  expand  their  operations  so  as  to  provide 
efficiency  and  cost  improvements  through 
economies  of  scale. 

Small  ski  areas  will  continue  to  provide 
lower  cost  alternatives,  but  at  the  exf>ense  of 
the  quality  of  the  ski  experience,  i.e.  slower 
lifts,  less  snowmaking,  less  grooming  and 
poorer  amenities.  If  these  smaller  ski  areas 
can  not  attract  sufficient  skiers,  they  too,  like 
so  many  have  already,  will  go  out  of 
business.  It  is  very  possible  that  Mount 
Cranmore  will  return  to  this  status  as  a 
marginal  ski  area  with  an  uncertain  future  if 
the  divestiture  is  carried  out. 

I  request  that  the  Department  of  Justice 
reconsider  its  position  on  the  divestiture  of 
Mount  Cranmore  and  Waterville  Valley.  As  I 
have  pointed  out,  this  action  will  be 
detrimental  to  the  siding  public,  and  to  the 
individual  areas,  and  ultimately  to  the  local 
community.  The  capital  needs  of  the  two 
areas  in  question  will  best  be  served  by 
continuing  their  relationship  as  part  of  the 
American  Ski  Company.  Sufficient  lower 
priced  ski  areas  exist  in  the  immediate 
surrounding  area  to  satisfy  the  Department  of 
Justice  concerns. 

Very  truly  yours, 
Roy  A.  Lundquist. 

cc:  Rep.  William  Zeliff, 
Sen.  Judd  Gregg, 
Sen.  Robert  Smith. 

Richard  O.  and  Gloria  Pinkham 

July  3, 1996. 
Craig  W.  Conrath.  Chief, 
Merger  Task  Force.  Antitrust  Division,  U.S. 
Department  of  fustice.  1401  H  Street  NW, 
Washington.  DC  20530. 

Dear  Mr.  Corvath:  We  are  very 
disappointed  that  the  members  of  the  justice 
department's  merger  task  force  decided  to 
exercise  their  authority  to  limit  the  potential 
for  monopolistic  practices  in  the  New 
Hampshire  ski  industry.  We  emphasize  the 
word  potential  for  the  following  reasons: 
— LBO  would  own  only  25  percent  of  the 

New  England  ski  market. 


— Competition  from  Massachusetts.  Vermont 
and  Maine,  which  abut  the  small  state  of 
New  Hamphire,  is  fierce. 

— The  government  has  perfect  price  control 
mechanisms  through  Mt.  Sunapee  and 
Cannon  Mountain,  which  are  both  state- 
owned  ski  areas. 

— ^The  &ct  that  New  England  does  not  have 
a  single  destination  ski  area  to  compete 
with  areas  such  as  Aspen,  Breckenridge, 
Tahoe,  Snowbird,  Jackson  Hole.  Steamboat 
or  Sun  Valley. 

— Many  ski  industry  owners,  with  the 
exception  of  les  Otten.  have  encountered  a 
real  struggle  to  remain  solvent,  much  less 
make  significant  expansion  investments. 

Perhaps  the  larger  issue  is  not  competition 
but  employment  in  New  England  ski  towns. 
Government  officials  should  take  a  look  at 
what  the  real  conditions  are  before  restricting 
the  economy. 

Our  disappointment  stems  from  the  over- 
reach of  Washington  officials  at  a  time  when 
New  England  has  been  fortunate  to  find 
someone  with  the  interest  and  commitment 
to  turn  it  into  a  major  player  in  the  ski 
industry. 

Very  truly  yours. 
Richard  O.  and  Gloria  Pinkham, 
44  Powers  Road.  Concord.  MA  01 742  and 
Westside  Road  (P.O.  Box  361 ,  Glen.  NH  03838 
cc.  Rep.  Bill  Zellif. 

Cynthia  A.  Feltdi 

July  3. 1996. 
Craig  W.  Conrath. 

Chief,  Merger  Task  Force,  Antitrust  Division. 
U.S.  Department  of  fustice.  1401  H. 
Street,  N.W.,  Washington,  DC 20530. 

Dear  Mr.  Conrath:  This  is  regarding  the 
forced  divestment  of  Mount  Craiunore  and 
Waterville  Valley  by  LBO  Enterprises  and  S- 
K-I  Ltd.  prior  to  their  merger  forming  The 
American  Skiing  Company.  Being  a  business 
person  who  resides  in  the  Mount  Washington 
Valley  of  New  Hampshire  and  an  avid  ski 
enthusiast,  I  feel  compelled  to  communicate 
my  dismay  with  the  decision  which  has  been 
made. 

Frankly,  the  logic  of  this  decision  by  the 
Dept.  of  Justice  alludes  me.  This 
determination  looks  and  feels  an  awful  lot 
like  bureaucratic  involvement  in  an  area 
much  less  understood  than  bits,  bytes  and 
proprietary  software.  This  is  a  business  of 
recreation.  It  is  not  a  life  sustaining  activity 
required  for  long  term  human  existence. 
Moreover,  it  involves  a  rather  small  segment 
of  the  U.S.  population  which  can  affoi^  the 
expenditure  of  discretionary  dollars.  Skiing 
is  not  part  of  our  daily  allowance  of  vitamins. 

I  do  not  believe  that  the  DOJ  is  looking  at 
the  true  demographics  of  the  ski  industry  in 
the  Northeast  when  it  says  that  Waterville, 
Crarmiore  and  Attitash/Bear  Peak  gamer  a 
90%-f  ratio  of  skier  visits  from  Massachusetts 
and  Rhode  Island.  The  simple  feet  is,  you  are 
not  comparing  apples  to  apples.  Each  of  these 
area  has  different  terrain,  amenities  and 
accommodations  to  ofier  their  visitors.  What 
one  mountain  may  do  well,  another  does  not 
offer  at  all.  Cranmore  is  known  as  a  femily 
mountain.  This  means  the  terrain  is  easier  to 
ski  and  the  area  caters  to  small  children. 
Attitash  on  the  other  hand  ofliers  significantly 


more  difficult  terrain  and  attracts  skiers  who 
do  not  want  to  ski  with  small  children. 
Waterville  is  so  tsr  removed  from  both  of 
these  areas  in  the  winter  months  due  to 
access  across  the  mountains  that  it  does  iu>t 
share  skiers  with  either  Qanmore  or  Attitash. 
Typically,  visitors  who  are  skiing  on  the 
western  slope  (1-93  side  of  the  mountains)  do 
not  venture  over  to  the  eastern  slope  (Rt.  16/ 
Mt.  Washington  Valley).  While  visiting 
Waterville,  they  will  avail  themselves  of  the 
skiing  at  Loon  Mountain,  Caimon  Mountain 
or  Gunstock,  all  of  which  are  owned  and 
operated  by  other  companies.  Likewise,  the 
same  can  be  said  for  skiers  on  the  eastern 
slope  who  may  choose  from  King  Pine.  Black 
Mountain  or  Wildcat  if  they  want  a  change 
fromCraiunore  or  Attitash. 

To  point  to  two  specific  mountains  and 
contend  that  they  create  an  unfair  trade 
advantage  is  ludicrous.  With  all  the 
aforementioned  choices,  skiers  and  their 
families  are  not  being  held  hostage  by  one 
company.  This  is  a  inailcet  driven  industry. 
If  the  consumer  does  not  like  what  is  being 
offered,  they  can  go  elsewhere  and  be 
satisfied.  No  one  is  holding  a  gvm  to  skier's 
heads  and  making  them  spend  their 
discretionary  income  on  this  sport.  No  one  at 
LBO  or  S-K-I  Ltd.  has  given  those  of  us  who 
operate  businesses  within  their  geographic 
areas  reason  to  believe  that  they  are  anything 
less  than  savvy  entrepreneurs.  Why  should 
we  assume  the  worst  now  that  these  two 
companies  are  joining  forces  to  bring  the 
industry  better  skiing  exp>erienceS? 

In  closing,  I  believe  that  the  forced 
divestment  of  Waterville  and  Craiunore 
bodes  very  badly  for  the  Camden,  NH  and 
North  Conway,  NH  areas.  The  capital 
investments  made  by  LBO  and  S-K-I  in  the 
preceding  years  marked  an  economic  turning 
point  for  these  two  towns.  Prior  owners  and 
operators  did  not  have  the  capital  or  the 
vision  to  improve  these  two  areas  to  any  great 
extent  What  LBO  and  S-K-1  did  in  the'ir 
short  tenures  was  remarkable  and 
encouraging  to  those  of  us  who  witnessed  the 
improvements.  To  cut  this  metamorphosis 
short  is  to  blindly  sever  the  opportunities  of 
two  communities  who  were  just  beginning  to 
make  a  comeback  in  the  ski  industry. 

Respectfully, 
Cynthia  A.  Feltch, 
PO  Box  40.  Bartlett.  NH  03812. 

Signature  Breads 

July  5, 1996. 
Craig  W.  Conrath, 

Merger  Task  Force.  Antitrust  Division.  U.S. 
Department  of  fustice,  1404  H  Street, 
Washington.  D.C.  20530. 

Dear  Mr.  Conrath:  It  is  unfortunate  that  the 
members  of  the  justice  department's  merger 
task  force  have  decided  to  exercise  their 
authority  to  limit  the  potential  for 
monopolistic  practices  in  the  New 
Hampshire  ski  industry.  Please  note 
emphasize  on  the  word  "jxitential"  for  the 
following  reasons: 
LBO  would  own  only  25%  of  the  New 

England  ski  market. 
Competition  from  Massachusetts,  Vermont 

and  Maine  which  abut  the  small  state  of 

New  Hampshire  is  fierce. 
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The  government  has  in  place  price  cnntrol 
mechanisms  through  state  owned  ski 
areas — Mt.  Sunapee  and  Cannon 
Mountains. 

The  bet  that  there  are  no  single  destination 
ski  areas  in  New  England  to  compete  with 
areas  such  as  Aspen,  Breckenridge,  Tahoe, 
Jackson  Hole.  Snow  Bird,  Steamboat, 
SunValley.  etc. 

Many  New  England  ski  owners.  Les  Otten  is 
an  exception,  have  had  a  very  real  struggle 
just  to  remain  solvent  and  do  not  have  the 
resources  to  make  significant  investments. 
Perhaps  the  larger  issue  is  not  competition 

but  employment  in  New  England  ski  towns. 

Government  officials  should  look  at  what  the 

real  conditions  are  before  taking  actions 

which  will  restrict  the  economy. 
It  is  very  disturbing  to  note  the  over  reach 

of  Washington  officials  at  a  time  when  New 

England  has  been  fortunate  to  find  someons 

with  the  interest  and  commitment  to  turn  it 

into  a  major  player  in  the  ski  industry. 
Sincerely. 

Harold  Berk. 

300  Middlesex  Avenue,  Med  ford,  MA  02155. 

Boy  Kyle 

Dear  Mr.  Ck>nrath:  As  an  avid  skier  (not  a 
rich  one)  I  think  the  decision  on  Cranmore 
in  N.H.  is  not  a  very  good  one. 

Les  Otten  bought  Cranmore  when  it  was 
down  and  out  and  brought  it  beck  where  it 
should  be.  To  force  him  out  makes  no  sense 
at  all. 

You  must  realize  there  are  not  to  many 
people  who  can  afford  to  buy  a  ski  area, 
much  less  someone  who  even  wants  one. 

We'll  take  care  of  the  price  of  lift  tickets. 
When  they  get  to  high  we  just  won't  buy  any. 
Let  the  market  dictate  the  price,  not  the 
government.  I'm  sure  you  have  bigger  fish  to 
fry! 

Boy  Kyle. 
BarUett.  N.H. 


I 

July  8.  1996. 
Mr.  Craig  W.  Conrath. 

Chief.  Merger  Task  Force.  Antitrust  Division. 
U.S.  Dept.  of  Justice.  1404  H  Street  NW. 
Washington.  D.C.  20530. 

Dear  Sir:  Your  efforts  to  prevent  LBO 
Holdings  from  maintaining  ownership  of 
Cranmore  Ski  area  in  No.  Conway.  N.H.  are 
representative  of  ignorant  government 
intervention  in  a  business  and  ultimately  in 
the  everyday  lives  of  residents  in  this  area. 
You  need  a  vision — a  vision  we  all  have  up 
here  in  the  Mt.  Washington  Valley  that  what 
LBO  Holdings  has  initiated  is  of  beneflt  to 
EVERYONE 

The  Antitrust  Division  decree  is  a 
disgraceful  authoritarian  governmental 
punishment  to  a  business  venture  that  has 
been  successful.  LBO  Holdings'  businesses 
have  been  a  god-send  for  the  people  here  in 
the  Valley  and  for  all  those  who  come  here 
because  of  LBO's  business  acumen.  There  is 
something  radically  awry  in  your  Merger 
Task  Force  activities.  You  need  to  be  advised 
by  people  who  intuitively  know  that  your 
directives  in  this  matter  are  ill-advised,  ill- 
informed,  ill-judged,  and  ill-willed  toward 


anyone  who  could  powibly  benefit  from  the 
business  foresight  of  LBO  Holdings. 

If  it  is  true  that  what  is  good  for  business, 
is  good  for  the  Nation  as  a  whole,  then  you 
are  on  the  wrong  track  by  depriving  this  area 
of  the  benefits  that  have  accrued  from  LBO 
Holdings'  presence  in  this  Valley.  You  need 
to  keep  in  the  forefront  of  your  mind,  that  if 
LBO  Holdings  had  not  bought  and  nurtured 
Cranmore.  there  would  have  been  no 
Cranmore  for  you  to  squack  about  Indeed, 
the  competition  is  not  smashed  by  LBO's 
wizardry,  there  just  isn't  any  comf>etition 
without  his  presence  at  Cranmore.  Therefore, 
you  need  to  recind  your  interference  now 
and  we  all  look  forward  to  your  doing  so. 
Thank  you. 

Yours  truly, 
James  Lane. 

P.O.  Box  4SS.  Jackson.  N.H.  03846. 
William  J.  Dmning 

Mr.  Craig  Conrath. 

Chief,  Merger  Task  Force,  Antitrust  Division, 
U.S.  Dept.  of  Justice.  1401  H  Street  NW. 
Washington,  DC.  20530. 

Dear  Mr.  Conrath:  A  period  of  time  has 
passed  since  the  news  of  forced  divestiture 
of  Mt.  Cranmore  was  made  public,  with  that 
in  mind.  I  have  had  adequate  time  to  put 
together  my  thoughts  on  the  subject. 

I  have  little  knowledge  on  term 
"monopoly."  Certainly,  I  do  not  qualify  as  an 
expert.  Understanding  says  that  the  reasoning 
behind  the  forced  divestiture  of  Cranmore 
and  Waterville.  is  to  keep  one  organization — 
LBO — from  controlling  too  much  of  one 
business  in  one  area  so  prices  remain 
competitive. 

I  would  hope  that  the  economic  well-being 
of  the  people  in  a  small  area  of  New 
Hampshire  could  be  factored  into  the 
process. 

If  we  look  at  Mt.  Cranmore  in  particular, 
their  recent  and  not  so  recent  past,  it 
becomes  quite  obvious  that  they  have  had 
troubles,  which  include  bank  take-over. 
These  troubles  may  have  been  due  to  a  real 
misunderstanding  of  the  ski  industry;  they 
m^y  have  been  due  to  economic  times:  they 
may  have  been  due  to  a  lack  of  capital.  I  am 
unable  to  say  with  any  degree  of  certainty. 
What  I  am  able  to  say  with  a  degree  of 
certainty  is  that  since  the  LBO  organization 
has  taken  over,  capital  improvements  have 
been  made,  management  with  an 
understanding  of  the  ski  industry  (and  it  is 
unique)  has  been  put  in  place,  and  the 
mountain  is  a  viable  area  once  again. 

This  small  N.H.  valley  needs  this  area  in 
order  to  retain  its  economic  health.  This  ski 
area  needs  a  strong,  willing  and  capable 
management  in  order  to  survive.  The  LBO 
organization  has  a  track  record  which  proves 
it  is  the  right  one.  in  the  right  place  at  the 
right  time. 

It  has  always  been  the  prerogative  of 
people  to  write  to  persons  in  charge,  voicing 
opinions  which  may  or  may  not  be  contrary. 
We  would  ho(>e  these  letters  are  read  and 
even  considered  in  final  decisions.  In  this 
ptarticular  vein,  the  local  media  have 
published  remarks  allegedly  attributed  to  Mr. 
Charles  Biggio.  These  concern  the  statement 
or  remarks  about  the  Justice  Department 


never  has  been  reversed  on  the  subject  of 
divestitiira.  If  this  is  true,  I  think  the  word 
infallible  might  apply  to  this  person.  If  this 
is  true,  I  think  the  person  in  question  should 
be  working  two  or  three  planes  above  where 
he/she  now  is. 

It  is  quite  obvious  that  Mt.  Cranmore  has 
been  turned  around  It  is  also  quite  obvious 
that  I  cannot  understand  a  forced  divestiture 
which  would  be  so  harmful  to  the  people  in 
a  small  area  of  New  Hampshire. 

Very  truly  yours, 
William ).  Denning. 

TM.  Egbert.  Jr. 
July  9. 1996. 
Mr.  Craig  W.  Conrath. 

Chief  Merger  Task  Force,  Antitrust  Dhnsion, 
U.S.  Department  of  Justice.  1401  H  Street 
NW.,  Washington  20530. 

Dear  Mr.  Conrath:  Les  Otten,  with  his 
American  Skiing  Company,  is  trying  to 
revitalize  a  large  part  of  the  U.S.  ski  industry 
which  has  been  flat  for  a  number  of  years. 

If  there  ever  was  a  case  that  called  for 
"benign  neglect"  on  the  part  of  the  Justice 
Department,  this  is  it. 

The  agreement  requiring  divestiture  of 
Cranmore  Mountain  in  North  Conway,  N.H. 
should  be  rethought.  Cranmore  is  a  small  ski 
area.  For  the  past  15  yeara  or  so.  small, 
independent  ski  areas  have  either  1)  grown 
bigger  or  2)  linked  up  with  larger  comfmnies 
or  3)  gone  out  of  business.  There  are  no  other 
alternatives. 

Craiunore,  as  you  certainly  know,  had  been 
struggling  for  years  and  was  in  the  hands  of 
its  bankers.  Otten  bought  it  last  year,  revived 
it  with  substantial  new  in\-j8tment  and 
would  have  been  able  to  keep  it  going  as  part 
of  the  Attitash  Bear  Peak  complex. 

Your  divestiture  decision  takes  Cranmore 
backwards. 

If  anyone  can  be  found  to  buy  it  from 
Otten.  Cranmore  will  be  faced  with  the  same 
insurmountable  problems  that  it  had 
previously — trying  to  compete  with  the  larger 
ski  operations  in  the  North  Conway — 
Western  Maine  market.  Craiunore  is  unable 
to  stand  alone.  This  is  an  established  fact. 

Consequently,  your  well-intended  efforts  to 
preserve  competition  will  have  exactly  the 
opposite  effect.  Moreover,  the  demise  of 
Qranmore  will  cause  serious  economic 
hardship  to  dozens  of  businesses  in  the  area 
and  to  property-owners  whose 
condominiums  next  to  a  defunct  ski  hill  will 
be  next  to  worthless. 

Moreover,  your  spokeswoman  who  laid 
great  emphasis  on  the  need  to  preserve  skier 
discounts,  displayed  a  severe  lack  of 
expertise.  Discounts  do  not  drive  the  ski 
business.  Terrain,  snowmaking,  grooming, 
skier  services  and  amenities  are  what  count 
with  skiers  and  what  they  are  willing  to  pay 
for.  Small  ski  areas  are  simply  unable  to 
provide  these  at  competitive  levels. 

It  appears  that  the  decision  calling  for 
divestiture  is  based  on  outdated  and 
unrealistic  assumptions.  I  urge  you  to 
reconsider  the  decision  and  to  put  it  on 
"hold":  then  to  dig  deeply  into  the  facts  of 
the  ski  industry.  If  you  do,  you  will  find  that 
it  makes  sense  to  rescind  the  divestiture 
agreement 


Federal  Register  /  Vol.  61,  No.  211  /  Wednesday,  October  30,  1996  /  Notices  56017 


That  would  enable  you  to  observe  what 
happens  in  the  next  few  years.  Then,  if  you 
find  that  the  American  Skiing  Co.  is,  in  fact, 
hindering  comjaetition,  you  can  take 
corrective  action. 

The  action  you  have  taken  this  year  is,  at 
best,  premature.  At  worst,  it  will  kill 
Cranmore,  not  preserve  it.  It  will  lessen 
competition,  not  promote  it. 

Sincerely, 
T.M.Egbert.  Jr.. 

Former  member.  Board  of  Directors,  Attitash 
Ski  U ft  Co. 

Henry  DiRico 

July  10. 1996. 

Craig  W.  Conrath. 

Merger  Task  Force.  Antitrust  Division,  U.S. 
Department  of  Justice,  1404  H  Street. 
Washington,  D.C.  20530. 
Dear  Mr.  Conrath:  It  is  unfortunate  that  the 
members  of  the  Justice  Department's  merger 
task  force  have  decided  to  exercise  their 
authority  to  limit  the  potential  for 
monopolistic  practices  in  the  New 
Hampshire  ski  industry.  Please  note 
emphasis  on  the  word  "potential"  for  the 
following  reasons: 
LBO  would  own  only  25%  of  the  New 

England  ski  market. 
Competition  from  Massachusetts,  Vermont 
and  Maine,  which  abut  the  small  state  of 
New  Hampshire,  is  fierce. 
The  government  has  in  place  price  control 
mechanisms  through  state-owned  ski 
areas — Mt.  Sunapee  and  Cannon  Mountain. 
The  fact  that  there  are  no  single  destination 
ski  areas  in  New  England  to  compete  with 
areas  such  as  Aspen,  Breckenridge,  Tahoe, 
Jackson  Hole,  Snow  Bird,  Steamboat,  Sun 
Valley,  etc. 
Many  New  England  ski  owners.  Les  Otten  is 
an  exception,  have  had  a  very  real  struggle 
just  to  remain  solvent  and  do  not  have  the 
resources  to  make  significant  investments. 
Perhaps  the  larger  issue  is  not  com[)etition 
but  employment  in  New  England  ski  towns. 
Government  officials  should  look  at  what  the 
real  conditions  are  before  taking  actions 
which  will  restrict  the  economy. 

It  is  very  disturbing  to  note  the  overreach 
of  Washington  officials  at  a  time  when  New 
England  has  been  fortunate  to  find  someone 
with  the  interest  and  commitment  to  turn  it 
into  a  major  player  in  the  ski  industry. 

Sincerely, 
Henry  DiRico. 

Fred  and  MiUy  Fereira 

July  11. 1996. 

Craig  W.  Conrath, 

Chief  of  Merger  Task  Force,  Antitrust 

Division,  USDOJ,  1401  H  Street.  N.W., 

Washington,  D.C.  20530. 
Dear  Mr.  Conrath:  It  is  with  deep  concern 
that  we  write  this  letter  regarding  the 
Department  of  Justice's  recent  divestiture 
ruling  on  LBO's  forced  sale  of  Mt  Cranmore 
in  North  Conway.  New  Hampshire. 
Hopefully,  you  are  aware  of  the  history  of  Mt. 
Cranmore  in  the  Mount  Washington  Valley. 
Not  only  is  it  of  historic  value,  but  the 
financial  history  in  recent  yeare  has  not  been 
the  best  We  have  skied  the  area  for  years  and 


feel  its  impact  in  the  Valley.  This  mountain 
cannot  stand  on  its  own.  The  comparison  of 
Mt.  Cranmore  to  the  other  areas  is  not  an 
equal  comparison.  This  mountain  is  a  small 
intermediate  mountain,  that  until  Les  Otten, 
was  about  to  close.  The  package  of  including 
it  with  Attitash  and  Sunday  River  as  a  combo 
ticket  and  as  an  advertising  program  during 
the  past  year,  has  brought  new  life  to  the 
mountain  and  the  valley. 

We  would  greatly  appreciate  if  you  would 
reconsider  your  decision  regarding  this 
mountain.  It  needs  the  strong  and 
knowledgeable  leadership  of  LBO.  Many  of 
us  who  live  in  the  Mass.  and  Rhode  Island 
area  would  rather  have  the  opportunities  to 
ski  a  progressive  area  with  a  future  than  a 
discounted,  old  and  perhaps  closed 
mountain. 

For  the  communities  of  the  area  and  the 
skiers  of  New  England  please  take  a  second 
look  at  this  decision!!! 

Thank  you, 
Fred  and  Milly  Pereira, 
392  Brenda  Lane,  Franklin.  MA  02038  and 
Box  1054  Eidelweiss,  NH03849.S 

Richard  F.  Hickey 

July  11, 1996. 
Mr.  Craig  Conrath,  Chief, 
Merger  Task  Force,  Antitrust  Division,  U.S. 
Departments  of  Justice,  1401  H  Street 
N.W.,  Washington,  DC.  20530. 

Dear  Mr,  Conrath,  I  own  a  home  in  Bartlett. 
New  Hampshire  and  ski  in  the  Mount 
Washington  Valley  nearly  every  winter 
weekend  and  have  done  so  for  the  pmst  six 
years.  I  am  concerned  over  the  Department's 
decision  to  permit  the  merger  of  Leslie 
Otten's  operations  with  those  of  Ski  Ltd.  only 
if  the  Mt.  Cranmore  and  Waterville  Valley  ski 
areas  are  divested.  I  don't  see  how  this  will 
improve  competition,  such  as  it  might  exist 
in  the  ski  industry.  My  concern  is  that 
divestiture  will  be  soon  followed  by  the 
collapse  of  both  divestees  resulting  in  fewer 
job  opportunities  in  the  region  and  fewer 
reasons  why  people  would  come  here  to 
spend  their  dollars  and  improve  the 
economy. 

I  have  no  interest,  financial  or  otherwise  in 
Mr.  Otten's  operations  or  in  Ski,  Ltd.  I 
regularly  ski  at  Wildcat  Mountain  and  ski  at 
Cranmore  and  Attitash/Bear  Peak 
infrequently.  My  observations  and  opinions 
are  only  those  of  a  part-time  resident  of  the 
area  and  as  a  citizen  concerned  with  the 
financial  well-being  of  the  area's  residents 
who  do  not  have  a  wealth  of  job 
opportunities. 

It  seems  to  me  that  ski  areas  in  Northern 
New  England  compete  not  only  with  each 
other  but  also  with  resorts  closer  to 
Massachusetts  and  Connecticut  and  with  ski 
areas  in  New  York.  Most  avid  New  England 
skiers  also  ski  in  the  Rockies,  many  on  an 
annual  basis.  New  England  areas  surely  lose 
some  local  business  to  the  Western  ski  areas 
and  get  very  little  business  from  foreign 
skiers.  (If  you  have  ever  skied  in  Colorado, 
you  surely  noticed  the  large  numbers  of 
skiers  troin  all  over  the  world  who  regularly 
take  their  ski  vacations  in  the  Rockies). 

Ski  areas  not  only  compete  with  one 
another  but  with  other  attractions  for  the 


leisure  dollar.  Ski  areas  visits  are  declining, 
not  growing.  Within  the  Mount  Washington 
Valley  area,  the  downhill  ski  areas  must 
complete  with  far  less  exptensive  cross- 
country skiing,  ice  climbing,  trekking, 
snowmobiling.  etc.  It  seems  to  me  that  the 
department  may  be  overiooking  these  claims 
on  the  tourist  dollar  when  it  tries  to  define 
competition.  Downhill  skiing  is  just  one 
winter  activity  in  search  of  the  available 
leisure  expenditure. 

Most  New  England  areas,  certainly 
Cranmore  and  Waterville  Valley,  are  small 
and  find  it  difficult  to  invest  in  the  essentials 
of  modem  skiing — high  speed  lifts  and 
technologically  advanced  snow  ntaking    . 
equipment.  Likewise  they  are  unable  to 
mount  significant  advertising  campaigns  to 
attract  patrons  from  near  and  fer.  Also,  these 
small  areas  do  not  have  the  lodging  and 
restaurant  facilities  that  would  add  to  their 
economic  strength  and  which  are  expected 
by  tourists  today. 

It  seems  to  me  that  Les  Otten  was  trying 
to  create  that  economic  mass  necessary  to 
lure  tourists  to  the  area  and  to  expxtse  the 
attractiveness  of  this  region  to  non-sltiers.  He 
was  offering  his  customers  options  to  ski 
several  different  mountains  on  a  convenient 
ticket  system.  He  has  been  willing  to  suppx>rt 
his  own  marketing  concepts  with  his  own 
money.  An  interesting  by-product  of  his 
effort  has  been  developing  an  awareness  of 
the  necessity  of  changing  the  way  the  ski 
business  markets  itself  if  it  is  going  to 
continue  to  compete  for  the  consumer's 
leisure  dollar. 

The  ski  business  brings  business  to  this 
region  which  needs  employment 
opp)ortunities  for  its  residents.  Needless  to 
say,  more  visitors  to  the  Valley  improve  the 
economy  for  all  the  local  enterprises.  Les 
Otten  purchased  Cranmore  when,  1  believe, 
it  was  all  but  bankrupt.  He  invested  a  lot  of 
money  in  improving  its  equipment  and 
fecilities.  I  can't  imagine  that  in  this  day  and 
age  there  is  someone  who  can  run  that 
mountain  profitably  as  a  stand-alone  facility. 

The  Mount  Washington  Valley  has  already 
lost  some  of  its  appeal  to  femilies  with  the 
bankruptcy  of  Black  Mountain.  If  Cranmore 
also  fails,  it  will  take  with  it  thousands  of 
annual  skier  visits.  Its  passing  would  be 
another  reason  why  people  don't  have  to 
come  here  in  the  wintertime.  This  areas  is 
not  a  casual  drive  from  Boston  or  Hartford. 
Maintaining  the  area's  economic  base 
requires  convincing  people  that  there's  lots  of 
great  activities  awaiting  them  at  the  end  of 
a  three,  four,  five  or  six  hour  drive. 

I  don't  think  the  Department's  decision 
really  improves  the  consumer's  competitive 
options  in  as  much  as  it  takes  a  very  narrow 
view  of  the  position  of  downhill  skiing  in  the 
universe  of  competitors  for  the  consumer 
dollar.  It  seems  to  me  that  the  ski  industry 
in  this  area  and  the  economy  of  the  Mount 
Washington  Valley  needs  operations  with 
financial  muscle  and  creativity.  I  don't  think 
they  work  in  todays  econdmy  and  I  don't 
think  the  Department  should  continue  to 
support  an  antiquated  concept  of  competition 
within  the  industry. 
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Sincwrely, 
Richar'l  F  Hickey. 

9  Metacommenl  Road.  Scituate,  MA  02066. 
cr:  Hon.  William  Zeliff. 

Miriam  Ragaii 

|uly  II,  1996. 

Dear  Ms.  Bingaman:  Please  seriously 
consider  the  views  of  local  residents  of  Mt. 
CraniT:ure  ra  the  divestiture  order  against 
L.B.O 

We  see  no  threat  to  competition  in  the  N.H. 
ski  industry.  Mt.  Cranmore  is  a  particularly 
historical  mountain  and  employs  hundreds 
of  local  residents,  offers  school  children  free 
skiing  and  is  geographically  convenient  to 
the  local  town.  SAVE  Ml.  Craniiiore. 

Miriam  Regan. 

Box  345.  Intervale.  NY  038-i5. 

June  26.  1996. 

Please  reverse  the  decision  re  Mt. 
Craomore  in  Kortle  Conway.  LBO  has  helped 
the  economy  of  this  tourist  valley  and  this 
antitrust  is  a  blow  to  all. 
Miriam  Regan. 

Sally  Hindaon 

July  11.  1996. 

Craig  W.  Conrath, 

Chief  of  Merger  Task  Force.  Antitrust 

Division.  US  DOI.  1401  H  Street.  N.W.. 
Washington.  DC.  20530. 

Dear  Mr.  Conrath:  It  is  with  deep  concern 
that  we  write  this  letter  regarding  the 
Department  of  justice's  recent  divestiture 
nvling  on  LBO's  forced  sale  of  Mt.  Cranmore 
in  North  Conway,  New  Hampshire. 
Hopefully,  yuu  are  aware  of  the  history  or  Mt. 
Cranmore  in  Mount  Washington  Valley.  Not 
only  is  it  of  historic  value,  but  the  financial 
history  in  recent  years  has  not  been  the  best. 
We  have  skied  the  area  for  years  and  feel  its 
impact  in  the  Valley.  This  mountain  cannot 
stand  on  its  own.  The  comparison  of  Mt. 
Cranmore  to  the  other  areas  is  not  an  equal 
comparison.  This  mountain  is  a  small 
Intermediate  mountain,  that  until  Les  Otten, 
was  about  to  close.  The  package  of  including 
it  with  Attitash  and  Sunday  River  as  a  combo 
ticket  and  as  an  advertising  program  during 
the  past  year,  has  brought  new  life  to  the 
mountain  and  the  valley. 

We  would  greatly  appreciate  if  you  would 
reconsider  your  decision  regarding  this 
mountain.  It  needs  the  strong  and 
knowledgeable  leadership  of  LBO.  Many  of 
us  who  live  in  the  Mass.  and  Rhode  Island 
area  would  rather  have  the  opportunities  to 
ski  a  progressive  area  with  a  future  than  a 
discounted  old  and  perhaps  closed 
mountain. 

For  the  communities  of  the  area  and  the 
skiers  of  New  England  please  take  a  second 
UN)k  at  this  decision!!! 

Thank  you, 
Sally  Hindson 

Dennis ).  Holland  and  Marcia  A.  Burcfaatead 

July  12,  1996. 

Mr.  Craig  W.  Conrath, 

Chief.  Merger  Task  Forve.  Antitrust  Division. 
U.S.  Department  of  Justice.  1401  H 
Street,  NW.  Washington.  DC.  20530. 


Dear  Mr.  Conrath:  Unlike  many  other 
letters  you  will  be  receiving  on  the  matter  of 
the  divestiture  of  Mt.  Cranmore  by  LBO,  I  am 
in  full  support  of  the  action  taken  by  you  and 
other  members  of  the  Merger  Task  Force. 

I  am  the  past  president  of  the  Innitou  Ski 
Club  locateid  in  Glen,  NH  and  since  January 
1993  a  homeowner,  property  taxpayer  and 
voter  in  the  town  of  Bartlett,  NH.  I  along  with 
the  other  members  of  the  ski  club  was 
opposed  to  Les  Otten 's  purchase  of  Mt. 
Cranmore  last  year. 

Mt.  Cranmore  is  a  ski  area  fiill  of  history 
and  heritage  to  the  area.  It  is  a  family  ski  area 
and  has  served  the  needs  of  the  Mount 
Washington  Valley  residents  and  school 
children  since  it  opened  in  1938.  Hannes 
Schneider,  Carroll  Reed.  Harvey  Dow  Gibaon 
and  others  made  this  ski  area  a  landmark 
among  ski  areas  in  the  United  States.  I  am 
afraid  they  would  not  be  so  proud  of  their 
mountain  if  they  could  see  what  has 
happened  all  in  the  name  of  progress. 

Prior  to  LBO  purchasing  the  mountain, 
previous  owners  had  dismantled  the 
Skimobile,  a  unique  lift  and  a  part  of  skiing 
history.  A  modem  base  lodge  was  erected  in 
place  of  the  log  structure. 

Last  year  LBO  saw  fit  to  take  down  the 
mid-station  double  chair  and  replace  it  with 
a  high-speed  detachable  quad.  He  also  hiked 
the  price  of  lift  tickets  to  $10,  for  both 
weekday  and  weekend  tickets!  Quite  a  jump 
for  families  to  absorb.  Discount  vouchers  for 
ski  club  members  were  eliminated  His  public 
relations  flack  said  and  I  quote,  "Discount  lift 
tickets  are  not  in  our  vocabulary!"  What 
arrogance!  The  long  standing,  tradition  of  the 
"Mountain  Meisters,"  racing  program  for 
adults  in  the  valley  was  also  to  be  eliminated 
but  this  caused  such  an  uproar  that  it  was 
quickly  restored.  The  cost  of  the  ski  program 
for  area  school  children  was  also  increased 
depriving  some  of  the  experience  of  learning 
a  new  sport  and  getting  exercise.  The 
children's  ski  school  eliminated  its  practice 
of  photo  id  tags  and  security  cards  for  parents 
to  pick-up  children  at  the  end  of  the  day. 

"The  previous  year  while  under  bank 
ownership,  Mr.  Ken  Lydecker,  managed  the 
area  and  brought  renewed  goodwill  to  the 
valley.  He  donated  and  installed  beautiful 
holiday  wreath  decorations  to  downtown 
North  Conway,  hosted  the  NCAA  national 
cross  country  races  at  the  mountain  when 
nearby  Jackson  Ski  Touring  was  flooded  out 
and  the  races  almost  had  to  he  canceled,  and 
provided  artificial  snow  for  the 
snowmobilers  ride-in  in  the  valley  which 
would  have  been  a  bust  due  to  a  lack  of 
natural  snow. 

This  is  the  kind  of  ski  area  Mt.  Washington 
Valley  needs  and  deserves,  not  a  cookie 
cutter,  mass  produced,  clone  of  Sunday 
River. 

I  know  that  several  individuals  have 
stepped  forward  and  expressed  an  interest  in 
o|)erating  Mt.  Cranmore.  I  hope  that  your 
agency  will  give  them  the  opportunity  to 
restore  Mt.  Cranmore  to  the  adults  and 
children  of  the  valley  and  the  skiers  who 
come  from  throughout  New  England  to 
experience  affordable  family  skiing. 


Sincerely. 
Dennis  J.  Holland  and  Marcia  A.  Burchstead, 
55  Skyline  Drive,  P.O.  Box  826,  Intervale, 
NH,  03845. 
July  13,  1996. 

Gaorge  ).R.  Saaor 

Dear  Mr.  Conrath:  I  am  a  property  owner 
at  $\7  Old  Bartlett  Road  directly  across  from 
Mt.  Cranmore  Ski  Area. 

I  am  very  u[>sot  by  your  divestiture  order 
which  forces  Les  Otten  to  sell  Mt.  Cranmore. 
He  is  welcomed  and  needed  by  the 
community. 

Please  reconsider  your  decision. 
Sincerely  yours, 
George  J.R.  Sauer, 
45  Fu/ier  St.,  Dedham,  h4A  02026. 

JoknCConniCr 

July  13, 1996. 
Mr.  Craig  W.  Conrath, 

Chief,  Merger  Task  Force,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H 
Street,  N.W.,  Suite  4000.  Washington, DC 
20530 
Re:  Ski  Resort  Merger 

Dear  Mr.  Conrath:  I  am  a  retired 
businessman  and  an  active  skier  for  sixty 
years.  I  skied  at  ML  Craimiore,  NH  in  the 
early  days  of  American  skiing,  and  I  still  ski 
there  today. 

.  Please,  1  urge  you  to  allow  the  American 
Skiing  Company  to  retain  ownership  ofMt. 
Cranmore.  This  would  be  in  the  best  interest 
of  the  Town  of  North  Conway,  the  many 
commercial  establishments  that  depend  on  a 
successful  ski  area,  and  most  imfxirtant  we 
the  skiing  public  in  New  England.  This  will 
not,  in  any  way,  lessen  competition.  Mt. 
Craiunore  needs  The  American  Skiing 
Company  if  it  is  to  survive. 

A  rew  years  ago  the  Mt.  Cranmore  Ski  Area 
went  into  bankruptcy.  The  ski  company 
struggled  for  a  long  time  and  the  fecilities  on 
the  mountain  were  run-down  and  obsolete. 
The  management  was  in  no  position  to 
borrow  the  large  amount  of  money  it  would 
take  to  moderai2»  the  mountain.  When  LBO 
Enterprises  purchased  Mt.  Cranmore 
everyone  cheered.  Here  was  a  company  with 
skilled  management  and  the  flnancial 
strength  to  put  this  modest  size  ski  area  back 
on  its  feet.  In  just  two  or  three  years  they 
invested  in  new  equipment,  offered  the 
public  attractive  programs,  and  started  to 
turn  things  around. 

I  am  asking  that  you  reconsider  your 
decision  about  Mt.  Cranmore  and  allow  the 
American  Skiing  Company  to  retain 
ownership.  This  will  in  fact  be  good  for 
competition,  everyone  in  the  Town  of  North 
Conway,  and  we  skiers. 

You  may  call  me  anytime  If  you  think  I  can 
be  of  assistance  in  helping  you  with  your 
final  decision. 

Sincerely, 
John  C.  Conniff. 
(413)567-8767. 

Charln  Morae,  |r. 

July  16.  1996 

Mr.  Craig  W  Conrath. 

Chief  of  Merger  Task  Force 
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Subject:  D.O.J,  divestiture  order  relative  to 
LBO  Cranmore  Ski  Area 

Gentlemen:  I  respectfully  request  that  you 
reconsider  your  actions  in  ordering  LBO 
Enterprises  to  divest  of  the  Cranmore  Ski 
Area.  As  a  senior  citizen  pass  holder,  my 
pass  allowed  me  to  ski  at  either  Attitash  Bear 
Peak  or  Cranmore,  since  both  are  owned  by 
LBO. 

The  opportunity  to  choose  makes  it 
possible  for  me  to  enjoy  the  best  conditions 
of  the  day.  North  facing  Attitash  may  be 
uncomfortable  on  a  cold  windy  day,  but  the 
alternative,  Cranmore  with  its  southern 
exposure  can  be  a  better  choice.  Conversely, 
on  a  warm  sunny  day  Attkash  becomes  the 
mountain  of  choice.  Should  these  two  areas 
become  owned  by  separate  entities,  I  would 
no  longer  have  the  luxury  of  choice  and  thus, 
my  skiing  pleasure  would  be  damaged. 

It  should  also  be  noted  that  LBO  has  done 
an  outstanding  job  of  upgrading  Cranmore's 
facilities  and  has  consistently  produced 
outstanding  snow  conditions. 

Apparently,  the  D.O.J,  is  concerned  that 
LBO  holdings  will  lessen  competition 
resulting  in  higher  ski  ticket  pricing.  In  the 
Mt.  Washington  Valley  Area,  there  are  six  ski 
areas,  Wild  Cat,  Black  Mtn,  Shawnee  Peak, 
Bretton  Woods,  Attitash  and  Cranmore.  It 
would  seem  that  the  existence  of  four 
independent  competitors,  within  a  few  miles 
of  the  subject  areas,  would  exert  pricing 
p  assure  which  would  keep  LBO  area  prices 
com[)etitive. 

I  respectfully  ask  your  reconsideration  of 
your  position  and  allow  Cranmore  to  remain 
a  part  of  LBO  Enterprises  subject  to  your 
review  another  year. 

Sincerely, 
Charles  Morse,  Jr.. 
19  Green  St..  Newbury,  Mass.  01951. 

McLane,  Graf,  Raulerson  &  Middleton, 
Professional  Aasocdation 

July  16,  1996. 
Anne  K.  Bingaman, 

Asst.  Atty.  General,  Antitrust  Division,  U.S. 
Department  of  Justice,  Constitution 
Avenue,  NW..  Washington.  DC  20530 

Dear  Ms.  Bingaman:  I  am  writing  to  yoO 
with  respect  to  the  recent  newspaper  articles 
that  the  justice  Department  has  required,  as 
a  condition  for  acquisition  of  SKI  Limited, 
that  LBO  sell  its  interests  in  Mt.  Cranmore  in 
North  Conway  and  Waterville  Valley  in 
Campton,  New  Hampshire. 

As  a  matter  of  introduction,  please 
understand  that  for  over  thirty  (30)  years,  I 
served  as  General  Counsel  and  as  a  Director 
of  Mt.  Attitash  Lift  Corpwration  in  Bartlett, 
New  Hampshire.  In  July.  1994,  LBO  acquired 
the  stock  of  Mt.  Attitash.  Since  that  time,  the 
acquirer  has  constructed  two  lifts  and 
constructed  several  new  trails  at  Attitash. 
This  represents  the  first  substantial  capital 
investment  in  Attitash,  and  in  any  Mount 
Washington  ski  area,  in  many  years. 

As  someone  who  was  vitally  involved  on 
a  daily  basis  in  the  ski  industry  over  years, 
I  understand  that  industry  far  better  than 
anyone  from  Washington,  DC,  no  matter  how 
well  intentioned  or  welL-educated  that 
person  may  be.  I  can  tell  you  that  as  a 
Director  and  officer  of  Attitash,  it  was  a 


challenging  task  to  keep  that  operation  out  of 
the  haifds  of  the  Bankruptcy  Courts.  We 
struggled,  and  struggled,  and  struggled  for 
years  to  survive.  From  time  to  time,  we  made 
capital  improvements  and  through  good 
management,  we  were  able  to  survive.  At  the 
time  that  we  sold  our  operation  to  LBO,  there 
was  no  other  buyer  on  the  horizon.  We  sold 
the  property  for  what  we  believed  was  a  £air 
consideration  for  our  shareholdere. 

As  a  purchaser,  Mr.  Otten  and  his 
corporation  were  under  no  obligation  to 
make  any  improvements  at  any  particular 
time.  We  were  extremely  pleased  to  see  that 
in  the  first  six  months  of  his  ownership,  he 
installed  a  quad-chairlift  and  constructed 
three  new  trails.  During  the  second  twelve 
months  of  his  ownership.  Mr.  Otten  installed 
a  high-speed  quad,  three  additional  chain, 
and  a  10,000  sq.  foot  base  building,  parking 
area,  etc.  All  of  this  was  done  in  a  first-class 
manner. 

The  beneficiaries  of  these  investments  are 
not  just  the  people  who  ski  in  that  area,  but 
the  entire  population  of  that  area.  Suddenly, 
people  began  to  spruce  up  their  motels  and 
restaurants,  invest  funds  in  those  fecilities, 
all  in  anticipation  of  the  additional  passenger 
traffic  that  these  investments  would 
undoubtedly  generate.  I  don't  think  anyone 
has  been  disappointed  in  these  investments, 
at  least  until  now.  In  the  summer  of  1995, 
Mr.  Otten  acquired  Mt.  Craimiore  in  North 
Conway.  This  was  a  facility  which  was  one 
of  the  very  first  major  ski  areas  in  the  United 
States.  Unfortunately,  the  ski  area  had  long 
since  lost  its  attractiveness  to  the  skiing 
public  and  had  fellen  on  very  bad  times.  For 
the  past  several  years,  the  ski  area  has  been 
operated  by  Bay  Bank,  which  received  a  deed 
in  lieu  of  foreclosure  from  its  last  owners. 

Similar  to  the  exjjerience  at  Attitash,  Mr. 
Otten  and  his  corporation  not  only  acquired 
the  area,  but  immediately  installed  a  high- 
speed quad,  made  other  improvements  in  the 
area,  and  began  to  breathe  life  into  what 
many  believed  to  be  a  fatally  ill  ski  area.  I 
can  tell  you  as  someone  who  lives  in  the 
Mount  Washington  Valley  and  knows  many 
individuals  in  that  area,  that  this  effort  by 
Mr.  Otten  was  the  most  significant  step  in 
many,  many  years.  New  Hampshire  was 
extremely  hard-hit  by  the  recession  of  the 
late  '80s.  The  area  most  hard-hit  was  the  real 
estate  market  and  I  believe  the  most  hard-hit 
geographical  area  was  northern  New 
Hampshire.  Suddenly,  Les  Otten  came  to 
town  and  started  to  invest  in  an  area  that 
everyone  else  thought  was  fatally  ill,  if  not    - 
dead.  This  was  an  extremely  important  move 
psychologically. 

As  an  attorney,  1  do  not  understand  the 
position  of  the  Justice  Department,  but  I  am 
not  well  enough  acquainted  with  the 
intricacies  of  these  issues  to  begin  to 
comprehend  the  problems  anticipated.  All  I 
can  tell  you  is  that  there  are  four  major  areas 
in  the  Mount  Washington  Valley  of  New 
Hampshire,  namely,  Attitash,  Black 
Mountain,  Cranmore  and  Wildcat.  In 
addition,  there  is  King  Pine  Ski  Area  some 
15  miles  south.  For  a  single  operator  to 
operate  both  Cranmore  and  Attitash  makes  a 
lot  of  sense  and  provides  an  economy  of  scale 
which  makes  this  operation  profitable. 
Standing  alone,  Cranmore  has  not  been  able 
to  make  a  profit  or  even  survive. 


The  decision  to  require  Mr.  Otten  and  his 
corporation  to  jettison  Cranmore  is  simply  a 
very  bad  decision,  both  from  the  point  of 
view  of  ski  area  operations  and  the  point  of 
view  of  the  community.  The  community 
desperately  needs  Les  Otten  to  own  and 
operate  Cranmore.  Anything  that  could  be 
done  in  this  regard  to  assure  that  that  will 
continue  to  happen  will  be  of  great  benefit 
to  this  portion  oif  the  State  of  New 
Hampshire. 

I  would  be  more  than  pleased  to  answer 
any  questions  or  supply  any  specific 
information  that  you  require. 

Thank  you  very  much  for  your  kind 
cooperation. 

Sincerely  youre. 
Jack  B.  MiddletoiL 

cc:  The  Honorable  Charles  F.  Bass.  M.C.,  The 
Honorable  William  H.  Zeliff,  Jr.,  Senator 
Judd  Gregg,  Senator  Robert  C.  Smith 

Robert  ft  Kim  Adair 

July  16, 1996. 
Craig  W.  Conrath, 

Chief,  Merger  Task  Force,  U.S.  Department  of 
Justice — Anti-Trust  Division.  1 401  H 
Street  NW.,  Washington.  DC.  20530 
Re:  Ski  Area  Mei^r 

Dear  Mr.  Conrath:  I  am  writing  in  strong 
opposition  to  the  Justice  Department's  recent 
decision  to  require  The  American  Skiing 
Company  (merger  of  LBO  Holdings  and  SKI 
Limited)  to  divest  two  of  its  ski  areas. 

Cranmore  has  been  a  vital  part  of  the  Mt. 
Washington  Valley's  economicpictiire  since 
the  1930s.  In  recent  years,  its  financial  status, 
and  to  some  degree,  that  of  the  Valley,  has 
been  strained.  Since  LBO's  acquisition  of 
Cranmore  in  the  summer  of  1995.  significant 
improvements  have  been  made  to  the  resort, 
including  installation  of  a  twdly-needed  high 
speed  quad  chairlift.  As  a  result,  the  Mt. 
Washington  Valley  as  a  whole  has  benefited 
from  these  improvements. 

LBO  operated  txjth  Cranmore  and  Attitash/ 
Bear  Peak  last  winter  and  offered  fairly 
priced  tickets  that  were  interchangeable  at 
both  mountains.  The  flexibility  of  being  able 
to  ski  at  two  characteristically  different  ski 
areas  offered  skiers  an  excellent  choice  given 
the  variable  weather  and  snow  conditions 
typical  of  New  England.  The  joining  of  these 
two  mountains  created  a  stronger,  better  ski 
environment  for  locals  and  visitors  alike. 
Many  people,  including  myself,  bought 
tickets  which  were  valid  for  a  two  year 
period.  The  value  of  unused  tickets  has  been 
diminished  by  your  decision. 

The  Department  of  Justice's  claim  that  the 
LBO/SKI  merger  would  diminish 
competition  is  absurd,  and  hints  of  a  decision 
made  by  bureaucrats  unfamiliar  with  our 
local  area  and  the  ski  industry  in  general.  Ski 
area  competition  in  the  Mt.  Washington 
Valley  is  very  healthy  and  currently  consists 
of  King  Pine.  Shawnee  Peak,  and  Black 
Mountain,  all  comparable  in  size  to 
Cranmore;  and  Loon,  Cannon,  Wildcat,  and 
Bretton  Woods,  which  are  comparable  to 
Attitash/Bear  Peak.  The  potential  of  higher 
prices  as  a  result  of  this  meiger  is  clouded 
by  one  simple  fact — if  prices  are  too  high, 
people  will  ski  elsewhere.  The  quality  and 
commitment  LBO  has  made  to  producing  the 
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best  ski  conditions  is  th«  reuon  no  ona 
wants  them  forced  out. 

Please  reverse  your  decision  regarding  this 
meraer.  The  community  has  a  much  better 
handle  on  the  value  of  LBO's  ownership  of 
Cranmore— %ve  live  here  and  can  understand 
and  appreciate  what  this  organization  has 
contriouted  to  our  area.  Please  don't  ruin  this 
for  us. 

Sincerely, 
Robert  E.  Adair. 

Willian  D.  Qvian 

luly  18. 1996. 

Craig  W.  Conrath. 

Chief,  Merger  Task  Force,  Antitrust  Division, 

U.S.  Dept.  of  JusUce,  1401  H  Street  NW.. 

Washington.  D.C.  20530 
Re:  Consent  Decree  Les  Otten/LBO 

Dear  Sir:  Your  actions  with  regard  to  the 
above  noted  decree  is  without  a  doubt  the 
single  best  option  in  this  case.  Les  Otten  is 
no  less  a  preditor  than  Bill  Gates,  with 
concerns  only  for  profit,  not  for  the  quality 
of  life.  Your  action  will  help  maintain  the 
quality  of  life  here,  in  particular,  the  blocking 
of  the  continuing  donvnward  trend  of  wages 
brought  on  when  one  company  controls  the 
region.  Stick  by  your  decision  and  do  not  lei 
political  parasites  like  Zeliff,  Gregg  and 
Smith  turn  a  great  decision  from  good  to  bad. 

Very  truly  yours, 
William  D.  Quinn, 
P  O.  Box2\.  Madison.  N.H.  03849. 

Ahfin  |.  Colamon  &  Son.  Inc. 

July  18. 1996. 
Craig  W.  Conrath, 

Chief.  Metier  Task  Force,  Antitrust  Division, 
U.S.  Department  of  Justice.  1401  H  St.. 
N.W.,  Washington,  DC  20530 

Dear  Mr.  Conrath:  As  a  businessman 
located  in  the  Mount  Washington  Valley.  I 
want  to  express  my  disappointment  in  the 
Department  of  Justice'  ruling  concerning  the 
divestiture  of  Mount  Cranmore  from  the 
American  Skiing  Company  (formerly  LBO 
Enterprises). 

The  economy  in  the  Valley  has  been  very 
sluggish,  to  say  the  least,  in  the  past  several 
years.  We  were  all  very  excited  about  LBO's 
plans  for  Mount  Cranmore  and  were 
anticipating  renewed  growth  in  the  region. 
The  decision  by  the  Department  of  Justice  is 
a  hard  blow  to  an  area  which  depends  so  . 
heavily  on  year  round  tourism. 

I  urge  you  to  reconsider  the  recent  ruling 
and  take  into  consideration  the  impact  on  our 
local  economy  on  the  sale  of  an  entity  which 
up  until  very  recently  has  been  struggling 
financially  for  years. 

Please  feel  &ee  to  call,  if  you  would  like 
to  discuss  this  matter. 

Sincerely, 
Calvin  J.  Coleman, 
President. 
cc:  William  H.  Zeliff. 

Tech  Works 

July  16,  1996. 

John  W.  Van  Lonkhuyzen. 

Attorney,  U.S.  Dept.  of/ustice.  City  Center 

BIdg.—Room  4000,  1401  H  Street  NW. 

Washington.  DC  20530 


Re:  U.S.  v.  Anwrican  Skiing  Co.  ft  S-K-I.  Ltd. 
(CA.  No.  96-1306) 

Dear  Mr.  Van  Lonkhuyzen:  Thanks  for  ail 
your  time  in  our  phone  conversation  loot 
week,  and  thanks  for  your  letter  of  )uly  12. 
1996,  including  the  encloeures  on  HHI  and 
DOfs  4/2/92  "Horizontal  Merger 
Guidelines".  They  should  be  very  helpful  in 
understanding  Justice's  position  on  this 
matter. 

For  your  information.  1  hove  enclosed  my 
letter  dated  June  30, 1996  to  Mr.  Conrath.  I 
imagine  you  would  have  seen  this 
eventually,  but  I  wanted  you  to  have  a  copy 
now  in  case  %*e  have  further  conversations. 

My  letter  was  written  before  I  had  fully 
thought  tlirough  the  pro-competitive  aspects 
of  this  merger.  As  we  discussed  on  Friday, 
ASCs  ability  to  draw  from  a  much  wider  area 
by  reason  of  offerings  including  Cranmore 
along  with  its  sister  slopes,  holds  the 
possibility  of  huge  savings  for  the  company. 
More  skiers  during  mid-week  could  do  a  lot 
to  hold  do%vn  prices  for  skiers  of  all  types 
(day,  weekena  and  week  long]  bvm  all 
locations.  It  is  a  potential  that  may  be  unique 
to  ASC  (L.BO)  due  to  its  ownership  of  other 
nearby  slopes.  I'm  not  sure  Justice  properly 
focused  on  this  aspect. 

As  you  know,  the  Town  of  Conway  has 
formed  a  committee  to  respond  to  what  has 
transpired.  I  believe  that  committee  will 
expand  upon  this  and  other  matters  of 
concern. 

Yours  truly, 
David  S.  Urey. 
cc:  D.M.  Laws. 

Maryeilen  Moguire  LaRoche 

July  23, 1996. 

Craig  Conrath. 

Chief,  Merger  'ask  Force:  Anti-Trust 

Division,  US  Department  of  Justice,  1401 
H  Street.  NW..  Washington.  DC  20530. 

Dear  Mr.  Conrath:  I  am  a  resident  of 
Conway,  NH  and  this  letter  is  in  respionse  to 
the  US  Department  of  Justice  recent  decision 
regarding  the  American  Skiing  Company's 
acquisition  of  SKI  Limited.  I  am  also  an  avid 
skier  for  over  30  years  and  a  condominium 
owner  at  Sunday  River  Ski  Resort  in  Newry, 
Maine,  a  property  built  and  managed  by  LBO 
(nka  American  Skiing  Company). 

I  am  in  full  agreement  with  the  Justice 
Department  decision  regarding  the  American 
Skiing  Company  acquisition.  It  is  my 
understanding  that  the  decision  regarding  the 
sale  of  Waterville  Valley  and  Cranmore 
Mountain  was  developed  by  LBO  to  meet 
Justice  Department  concerns  regarding 
antitrust.  Cranmore  is  essentially  LBO's  weak 
resort,  purchased  a  year  ago  at  a  bargain 
basement  price,  and  was  not  a  great  sacrifice 
in  terms  of  market  share  control  and  the 
profit  potential  of  the  larger  deal  which  was 
completed  as  scheduled.  The  American 
Skiing  Company  could  have  chosen  another 
ski  area,  it  was  their  option  to  offer  the  sale 
of  Cranmore.  Antitrust  issues  continue  to  be 
an  area  of  great  concern,  as  well  as  tlie 
tremendous  debt  ratio  absorbed  by  the 
American  Skiing  Company  to  acquire  these 
other  large  ski  areas  in  a  volatile,  weather 
defwndent,  and  often  low  profit  margin 
industry.  Ski  areas  drive  the  winter  economy 


of  hiortbem  New  England  and  many  of  the 
acqnired  ski  areas  liave  demonstrated  major 
coounitments  to  tlieir  conununides  economic 
health  and  have  also  developed  year  round 
oporations.  It  remains  to  be  seen  if  the 
AJoaerican  Skiing  Ccnnpany  will  be  as 
committed  to  the  economic  development  of 
th«8e  oonununities  as  their  previous  owners 
demonstrated.  Their  shori  attention  span 
regarding  Cranmore  is  not  a  good  example  of 
a  conmiitment  to  the  Conway  community. 
The  amazing  piece  of  this  puzzle  is  the 
local  press  campaign  slamming  the  Justice 
Department  for  doing  its  job.  It  is  well  known 
by  skien  and  owners  at  Sunday  River  Resort 
that  LBO's  major  goal  is  to  control  the  New 
England  market  share,  control  ticket  prices 
and  eliminate  discounting.  All  other  claims, 
such  as  potential  lower  ticket  prices  due  to 
economies  of  scale,  are  typical  LBO 
marketing  hype.  Just  listen  to  their  ski 
reports:  LBO  resorts  always  have  6  more 
inches  of  snow  than  your  house  at  the  base 
of  the  mountain;  its  amazing  how  brazen  a 
company  they  ore  in  terms  of  marketing 
hype.  LBO  only  discounts  when  their 
competition  is  discounting  and  impacting 
their  skier  visits  and  profit  margin.  Thank 
you' for  preventing  an  LBO  takeover  of  New 
Hampshire  ski  resorts.  You  were  right  on 
target  I  sincerely  hope  you  will  continue  to 
monitor  the  development  of  the  American 
Skiing  Company. 

Sincerely, 
Maryellen  LaRoche. 

LocuslHill 

July  25.  1996 

Craig  W.  Conrath, 

Chief  of  Merger  Task  Force,  Antitrust 
Division.  US  Dept.  of  Justice.  1401  H 
Street  NW.,  Washington,  DC  20530 

Dear  Mr.  Conrath:  1  am  writing  in  support 
of  the  continued  ownership  of  Mount 
Cranmore  by  Less  Otten  and  LOB.  Cranmore 
is  an  important  ptart  of  Conway's  economic 
mix.  It  is  the  center  f)oint  of  our  winter 
business.  As  a  tourist  attraction  it  can  be,  as 
it  has  been  in  past  years,  a  major  destination 
for  our  summer  and  winter  visitors. 

Cranmore  is,  in  the  scheme  of  ski  areas,  a 
small  area.  It  has  a  limited  base  of  skiers: 
families  and  beginning  skiers.  But  along  with 
Attitash.  it  becomes  part  of  a  very  attractive 
package.  The  economics  of  a  small  area  these 
days  is  not  a  rosy  picture.  With  high 
insurance  costs,  demands  for  bigger  and 
better  snowmaking,  and  the  costs  of 
adverting,  economics  of  scale  can  make  an 
area  a  viable  business. 

Cranmore  has  not  had  respionsible 
management  for  many  years  and  has  twice 
been  on  the  brink  of  banluuptcy.  Now,  with 
an  owner  who  is  a  solid  business  man  and 
understands  skiing  and  the  skier,  Cranmore 
finally  has  a  chance  to  thrive. 

The  pricing  of  tickets,  according  to  the 
papers,  seems  to  be  your  main  concern.  The 
money  spent  on  tickets  is  discretionary 
money.  If  people  fael  that  tlie  cost  of  tickets 
is  too  high  they  will  not  buy  them.  A 
business  needs  purchasers  of  it's  services  in 
order  to  survive.  If  people  stop  buying  tickets 
LOB  would  have  to  lower  the  ticket  costs  to 
lure  the  skier  bock. 
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Please  leave  along  what  appears  to  many 
in  the  town  to  be  a  situation  which  benefits 
not  only  Conway  but  the  entire  Mount 
Washiqgton  Valley. 

Sincerely, 
Cynthia  B.  Briggs, 

Selectman,  Town  of  Conway  1989-1995, 
Planning  Board.  Town  of  Conway,  1995-1999. 
School  Board.  Town  of  Conway  1975-1981, 
Budget  Committee,  Town  of  Conway. 
copies:  Phil  Gravink,  Pres.  Attitash,  William 

ZaUff,  U.S.  Rep.,  Judd  Greg,  U.S.  Senator, 

Robert  Smith,  U.S.  Senator. 

JamnaHostiii^ 

July  31, 1996. 
Mr.  Craig  W.  Conrath, 

Chief,  MergN^  Task  Force,  Antitrust  Division, 
U.S.  Department  of  justice,  1401  H. 
Street  NW.  Washington,  D.C.  20530 
Re:  Mt  Cranmore,  Conway  N.H. 

Dear  Mr.  Conrath:  As  a  resident  of 
Massachusetts  and  one  who  skies  frequently 
in  the  hforth  Conway  area,  I  am  submitting 
my  contents  regarding  the  proposed 
divestiture  of  Mt.  Cranmore.  Unlike  other 
areas  in  the  Country,  North  Conway  has 
many  ski  areas  in  the  vicinity,  all  with 
owmership  other  than  the  one  cuirantly 
owning  Mt.  Cranmore  and  Attitash.  Within  a 
one  hour  drive  the  following  independent  ski 
areas  are  located:  Bretton  Woods,  Cannon. 
Black,  Wildcat  and  King  Pine.  Additionally, 
skiers  from  eastern  Massachusetts  have. the 
option  of  travelling  to  the  Route  93  side  of 
New  Hampshire,  eastern  Maine  or  Vermont 
This  type  of  competition  does  not,  in  my 
mind  create  a  monopoly.  What  is  clear 
however,  is  that  operating  a  ski  area  takes 
managament  expertise  and  capital,  both  of 
which  have  been  evident  since  the  current 
ownardiip  purchased  Mt  Cranmore. 

During  the  winter  of  1995-1996. 1  skied  at 
Mt  Cranmore  and  was  very  pleased  with  the 
changes  incorporated.  These  changes  made 
Mt  Cranmore  a  pleasant  place  to  ski,  and 
more  importantly  contributed  to  the  economy 
of  North  Conway. 

My  concern  is  that  if  Mt  Cranmore  is 
forced  to  be  sold  to  less  experienced  or  less 
capitalized  ownership,  the  mountain  and  the 
town,  would  suffer.  I  ask  that  you  seriously 
consider  alternatives  to  farcing  divesture  of 
Mt  Cranmore. 

Very  truly  your, 
James  H.  Hastings, 

55  Stetson  Street,  Bradford.  Massachusetts 
01835. 

John  B.  Papper 

Craig  W.  Conrath, 

Chief.  Mergpryask  Force.  Antitrust  Division, 

U.S.  Department  of  Justice.  1401  H 

Street.  Washington,  DC  20530 
Re:  Cranmore  Mountain  Ski  Area,  North 

Conway,  NH 

Dear  Sir  Our  femily  learned  with  great 
concern  of  the  consent  decree  to  which  LBO 
Enterprises  was  forced  to  agree  in  order  to 
accomplish  the  merger  with  S.K.I.  Ltd. 
requiring  the  divestiture  of  Cranmore  and 
Waterville  Valley. 

We  are  not  as  familiar  with  the  Waterville 
situation  as  to  whether  it  is  possible  for  this 


area  to  be  successful  on  its  own  or  under 
some  other  ownership. 

We  are  very  femiliar  with  the  Qanmora 
situation  and  have  vary  aerious  doubts  dwt 
it  can  be  suocessfiil  without  continui]^  the 
enlightened  management  of  LBO. 

This  area  was  on  the  verge  of  being  unable 
to  continue  in  business  and  might  well  have 
gone  the  way  of  other  small  ski  areas  in  our 
area  had  not  Les  Otten  come  to  the  rescue 
with  new  management  and  capital  to  rescue 
it  from  the  brink. 

It  is  not  only  capital  that  is  required  for  a 
successful  operation  of  a  ski  area  bat  also 
enlightened  management  and  that  type  of 
management  is  exactly  what  LBO  brought  to 
this  area  that  had  been  slowly  dying  over  the 
last  several  years. 

LBO  also  brought  leadership  in  the 
important  vacation  industry  which  is  so 
important  to  New  Hampshire  but  also 
financial  strength  and  marketing  skills  that 
are  so  much  more  successfiil  when  combined 
with  several  other  r^onal  ski  businesses. 

The  whole  thrust  of  LBO  marketing  has 
been  to  bring  more  vacatlonen  to  New 
England  not  only  from  tEe  U.S.  but  also  bom 
Europe. 

There  is  no  lack  of  odier  competition  in 
Northern  New  England  so  that  any  concern 
about  the  public  sufisring  from  multiple 
ownership  of  areas  is  imftiunded.  Even  in 
Mount  Washington  Valley  this  competition 
exists  but  all  local  business  is  convinced  that 
LBO  will  benefit  all  business  in  tha  valley- 
even  other  ski  areas  not  under  LBO 
ownerahip. 

We  emploro  that  you  reexamine  this  unfair 
conclusion  of  the  Justice  Department  We  ask 
that  every  consideration  be  given  to  reversing 
this  decision  involving  Cranmore  Mountain. 

Sincerely. 
John  B.  Pepper, 
Alice  W.  Pepper. 

PrBMaila  A.  Mosaa 

July  16, 1996. 

Subject:  D.O.J.  divestiture  order  relative  to 
LBO  Cranmore  Ski  Area 

Gentleman:  I  respectfully  request  that  you 
reoonsiddr  your  actions  in  ordering  LBO 
Enterprises  to  divest  of  the  Cranmore  Slci 
Area.  As  a  seniOT  citizen  pass  holder,  my 
pass  allowed  me  to  ski  at  either  Attitash  Bear 
I^eak  or  Cranmore,  since  both  are  owned  by 
LBO. 

The  opp(Rttmity  to  choose  makes  it 
possible  for  me  to  enjoy  the  best  conditions 
of  the  day.  North  feeing  Attitash  may  be 
uncomfortable  on  a  cold  windy  day,  but  the 
alternative,  Cranmore  with  its  soutiiem 
exposure  can  be  a  better  choice.  Conversely, 
on  a  warm  suimy  day  Attitash  becomes  the 
mountain  of  choice.  Should  these  two  areas 
become  owned  by  separate  entities,  I  would 
no  longer  have  the  luxury  of  choice  and  thus, 
my  skiing  pleasure  would  be  damaged. 

It  should  also  be  noted  that  LBO  has  done 
an  outstanding  job  of  upgrading  Cranmore's 
fecilities  and  has  consistently  produced 
outstanding  snow  conditions. 

Apparently,  the  D.O.J,  is  concerned  that 
LBO  holdings  will  lessen  competition 
resulting  in  higher  ski  ticket  pricing.  In  the 
Mt  Washington  Valley  Area,  there  are  six  ski 


I,  Wild  Crt,  Biatk  Mtn,  Shasrnoe  Psd^ 
Bretton  Woods.  AWtiash  and  Cnmnore.  It 
would  seem  that  ths  existence  of  four 
independent  oompetitan,  wrlthin  a  few  miles 
of  the  sublet  areas,  would  exnt  pricij^ 
pressure  which  would  keep  LBO  araa  prices 
competitive. 

1  respectfully  ask  your  reconsideration  of 
your  position  and  allow  Cranmore  to  remain 
a  part  of  LBO  Enterprises  subject  to  your 
review  another  year. 

Sincerely, 
Priscilla  A.  Morse, 
19Green  St.,Newbury,  MA  01951. 


Mr. 


B.Edwanb 


August  1, 1996. 

Mr.  Craig  W.  Conrath. 

Chief— Merger  Task  Force,  Anti-Trust 

Division.  US  Dept  of  Justice.  1401  H  St 
NW..  Washington,  D.C.  20530 
Re:  LBO  Holdings,  Inc./Ski.  Ltd. 

Dear  Mr.  Conrath:  I  am  writing  in  regards 
to  the  requirement  by  the  Justice  Dept  that 
LBO  Holdings  divest  itself  of  Mt  Cranmore. 
As  a  skier  and  consumer  of  the  skier  services 
that  LBO  provides  in  the  Mt  Washington 
Valley.  I  am  firmly  in  opposition  to  the 
divestiture  requirement  I  believe  this 
opinion  is  shared  by  many  other  skiers  both 
in  the  valley,  and  outside. 

LBO  Holdings  has  been  a  skier's  friend. 
They  invest  in  the  mountains  they  run  and 
provide  a  quality  skiing  experience.  One 
need  only  to  observe  what  has  happened  at 
Mt  Cranmore  in  the  year  since  LBO  has 
owned  the  business.  They  im{»oved  the 
mountain  tremendously  and  lift  prices  have 
not  increased  out  of  line  %vith  other  areas. 

It  is  my  understanding  that  the  anti-trust 
activities  of  the  Justice  Department  are  to 
protect  the  consumed  oriidier  parties  from 
imfair  ccunpetition.  Th««  is  still  plenty  of 
competition  in  the  Mt.  Washington  Valley. 
There  are  6  ski  areas  within  a  20  mile  radius 
of  North  Conway.  LBO  owns  only  2  of  these. 
Additionally,  LBO  has  not  exhibited  any 
kind  of  predatory  pricing  practices.  What  is 
good  for  one  ski  area  in  terms  of  traffic  has 
benefits  for  other  neighboring  ski  areas. 

I  would  be  pleased  to  testify  in  this  matter 
in  support  of  the  effort  to  drop  the  Mt 
Cranmore  divestiture.  Thank  you  for  your 
consideration. 

Youra  truly, 
Peter  B.  Edwards 

Glass  foaphics.  Inc. 

August  1, 1996. 

Mr.  Craig  W.  Conrath, 

Qiief— Merger  Task  Force,  Anti-Trust 

Division.  US  Dept  of  Justice,  1401  H  St 

NW,  Washington,  D.C.  20530 
Dear  Mr.  Conrath:  Please  add  my  name  to 
the  list  of  those  businesses  in  the  Mt. 
Washington  Valley  who  strongly  oppose  the 
requirement  that  L.BO  Holdings  sell  Mt 
Cranmore  in  order  to  complete  the  merger 
with  Ski,  Ltd. 

This  makes  absolutely  no  sense  to  me.  LBO 
is  hardly  the  lund  of  business  which  the 
Anti-Trust  regulations  were  meant  to  deal 
with.  Les  Otten  and  his  company  have  been 
a  friend  of  consumers  and  competitors  alike. 
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He  baa  invested  heavily  in  Mt.  Cranmore  and 
this  has  benefltted  all  the  ski  areas  by 
bringing  In  more  skiers  to  the  Mt. 
Washington  Valley.  Just  aak  them. 

I  would  ui^ge  you  to  hold  local  hearings  on 
this  matter  to  hear  from  consumers  and 
competitors.  The  overwhelming  opinion  will 
be  in  fovor  of  allowing  LBO  to  retain  Mt. 
Cranmore. 

Yours  truly, 
David  Peterson. 
Pres. 

Miriam  L.  Began 

Craig  W.  Conrath. 

Merger  Task  Force,  Antitrust  Div. 

Dear  Sir:  Please  use  your  influence  to 
reverse  the  decision  on  the  divestiture  of 
Cranmore  in  No.  Conway.  N.H. 

The  accessible  location  of  the  ski  area  to 
the  town  is  exceptional  and  all  important  to 
our  local  economy. 

Sincerely, 
Miriam  L  Regan 

Paai  and  Bob  Fiaher 

3  August.  96. 

Dear  Craig  Conrath:  Grateful  for  your 
prompt  reply  to  my  earlier  letter  and 
sympathetic  with  the  flood  of  mail  you  are 
doubtless  receiving,  I  shall  be  brief.  It  is  the 
economy  of  scale  which  enables  Les  Otten  to 
continue  to  provide  quality  skiing  at  the 
lowest  possible  price.  This  we  well  know  as 
7(H  skiers  who  can  afford  to  ski  the 
Cranmore-Attitash-B«ar  P  complex 
economically.  Having  skied-raced-coached  in 
this  valley  since  the  '408.  both  my  wifis  and 
I,  our  children,  and  our  grandchildren  are 
intensely  aware  of  the  roller-coaster  character 
of  ski  area  finances  and  how  they  impact 
consiuner  quality  experience.  It  is  our  non- 
expert opinion  that  "keeping  Cranmore 
under  the  American  Skiing  Company's 
umbrella  (will  best)  protect  and  bolster  the 
Valley's  tourism  defMndeat  economy." 
Again,  thank  you  for  attending. 

Sincerely, 
Pam  &  Bob  Fisher, 
615  Potter  Road.  Center  Conway,  NH  03813. 

Christopher  |.  Cole 

July  29.  1996. 

Craig  W.  Conrath. 

Chief  of  Merger  Task  Force,  Antitrust 

Division.  US  DO/,  1401  H  Street,  NW.. 
Washington,  DC  20530 
Dear  Mr.  Conrath:  It  is  with  deep  concern 
that  we  write  this  letter  regarding  the 
Department  of  Justice's  recent  divestiture 
ruling  on  LBO's  forced  sale  of  Mt.  Cranmore 
in  North  Conway.  New  Hampshire. 
Hopefully,  you  are  aware  of  the  history  of  Ml. 
Oanmore  in  the  Mount  Washington  Valley. 
Not  only  is  it  of  historic  value,  but  the 
flnancial  history  in  recent  years  has  not  been 
the  best.  We  have  skied  the  area  for  years  and 
feel  its  impact  in  the  Valley.  This  mountain 
cannot  stand  on  its  own.  The  comparison  of 
Mt.  (Jranmore  to  the  other  areas  is  not  an 
equal  comparison.  This  mountain  is  a  small 
intermediate  mountain  that,  until  Les  Otten, 
was  about  to  close.  The  package  of  including 
it  with  Attitash  and  Sunday  River  as  a  combo 


ticket  and  as  an  advertising  prognun  dxiring 
the  past  year,  has  brought  new  lib  to  the 
mountain  and  the  valley. 

We  would  greatly  appreciate  it  if  you 
would  reconsider  your  decision  regarding 
this  mountain.  It  needs  the  strong  and 
knowledgeable  leadership  of  LBO.  Many  of 
us  who  live  in  the  Massachusetts  and  Rhode 
Island  area  would  rather  have  the 
opportunities  to  ski  a  progressive  area  with 
a  future  than  a  discounted,  old  and  perhaps 
cloaed  mountain. 

For  the  conmiunities  of  the  area  and  the 
skiers  of  New  England,  please  take  a  second 
look  at  this  decision!!! 

Thank  you. 
Christopher  J.  Cote, 
29  Essex  Street.  Lowell.  MA  01850. 

Ranald  F.  Goto 

July  29,  1996. 

Craig  W.  Conrath, 

Chief  of  Merger  Task  Force.  Antitrust 

Division.  US  DOf.  1401  H Street.  N.W., 
Washington.  DC  20530 

Dear  Mr.  Conrath:  It  is  with  deep  concern 
that  we  write  this  letter  regarding  the 
Department  of  Justice's  recent  divestiture 
ruling  on  LBO's  forced  sale  of  Mt.  Cranmore 
in  North  Conway,  New  Hampshire. 
Hopefully,  you  axe  aware  of  the  history  of  Mt. 
Cranmore  in  the  Mount  Washington  Valley. 
Not  only  is  it  of  historic  value,  but  the     . 
flnancial  history  in  recent  years  has  not  been 
the  best.  We  have  skied  the  area  for  years  and 
feol  its  impact  in  the  Valley.  This  mountain 
cannot  stand  on  its  own.  The  comparison  of 
Mt.  Cranmore  to  the  other  areas  is  not  an 
equal  comptarison.  This  mountain  is  a  small 
intermediate  mountain  that,  until  L«s  Otten, 
was  about  to  close.  The  package  of  including 
it  with  Attitash  and  Sunday  River  as  a  combo 
ticket  and  as  an  advertising  program  during 
the  past  year,  has  brought  new  life  to  the 
mountain  and  the  valley. 

We  would  greatly  appreciate  it  if  you 
would  reconsider  your  decision  regarding 
this  mountain.  It  needs  the  strong  and 
knowledgeable  leadership  of  LBO.  Many  of 
us  who  live  in  the  Massachusetts  and  Rhode 
Island  area  would  rather  have  the 
opportunities  to  ski  a  progressive  area  with 
a  future  than  a  discounted,  old  and  perhaps 
closed  ntountain. 

For  the  conununities  of  the  area  and  the 
skiers  of  New  England,  please  take  a  second 
look  at  this  decision!!! 

Thank  you, 
Ronald  F.  Cote, 

foyce  A.  Cote.  29  Essex  Street,  Lowell,  MA 
01850  Sr  31  Conway  Road,  Madison.  NH. 

Main*  Turf  Co. 

August  6.  1996. 

Craig  W.  Conrath, 

Chief  Merger  Task  Force,  Antitrust  Division. 

US.  Department  of  Justice.  1401  H  Street 

NW.,  Washington.  DC  20530 
Dear  Mr.  (Conrath:  I  am  writing  to  express 
my  disbelief  and  concern  over  the  ruling 
from  the  lustice  Department  forcing  Mr. 
Otten  to  sell-off  Cranmore.  I  thought  the 
Anti-Trust  laws  were  no  longer  in  effect.  It 
is  difflcult  to  understand  why  Otten's  small 


portion  of  the  ski  market  is  a  threat  to  our 
free  market  economy  when  so  many 
companies  control  much  larger  portions  in 
the  market  place.  I  speak  from  experience:  I 
raise  potatoes  for  the  potato  chip  market.  One 
of  my  past  customers  is  the  Prito-Lay 
Coiporation;  a  subsidiai^  of  PepsiCo.  In  the 
mia  eighties  the  Frito  buyer  communicated 
the  company's  market  strategy.  He  said  Frito- 
Lay  will  stabilize  the  chip  industry.  I  asked 
what  that  meant.  The  buyer  divulged  a  plan 
to  control  the  potato  chip  market.  First  large 
plants  were  being  built  to  reduce  unit  cost. 
Second,  the  better  growers  (farmers)  will  be 
instructed  to  sell  potatoes  exclusively  to 
Frito-Lay.  Finally,  any  amount  of  money 
would  be  spent  to  buy  store  space  and  run 
promotions  to  apply  financial  pressure 
against  smaller  manufacturers.  Frito  wanted 
my  operation  to  be  a  p»art  of  their  team.  That 
meant  I  would  no  longer  sell  to  other 
manufacturers. 

That's  wrong  and  I  stopped  doing  business 
with  Frito-Lay.  Today,  Frito-Lay  controls  at 
least  60%  of  the  national  market.  Most  of 
their  competition  is  no  longer  in  business.  A 
visit  to  our  local  Shop  &  Save  is  proof,  the 
chip  isle  is  dominated  by  Frito  products  and 
they  still  pay  extra  for  end  displays  even 
though  they  have  little  competition.  Their 
plan  worked. 

This  is  why  I  find  it  absurd  that  the  Justice 
Department  is  going  after  Mr.  Otten  while 
looking  the  other  way  as  large  corporations 
forage  at  will.  Otten  invested  in  vital 
improvements  and  upgraded  management  at 
Cranmore.  These  improvements  are  a  great 
benefit  to  the  whole  community.  I  don't 
understand  the  logic  of  this  order  to  divest. 

Respectfully, 
IDouglas  C  Albert, 
President.  Albert  Farms/Maine  Turf 
Company. 

Locust  HiU 

August  5. 1996. 

Craig  W.  Conrath. 

Chief  of  Merger  Task  Force,  Antitrust  Div.. 
U.S.  Dept.  of  Justice,  1401  H  Street  NW.. 
Washington.  D.C.  20530 
Re:  Mt.  Cranmore  and  LBO  merger 

Dear  Mr.  Conrath:  I  strongly  support  the 
continued  ownership  of  Mt.  Cranmore  by 
LBO  Inc. 

I  have  owned  and  operated  two  tourist 
businesses  in  North  Conway  over  the  past  40 
years,  owning  each  for  20  years.  Until  1975, 
about  50%  of  our  business  was  ski  oriented. 
Since  1975,  our  winter  tourist  business  has 
steadily  eroded — as  the  fiscal  stability  of  Mt. 
Cranmore  has  weakened. 

With  the  purchase  of  Mt.  Cranmore  by  LBO 
last  year.  North  Conway  has  been  given  new 
hope  for  its  winter  season  in  the  future. 

Many  (most?)  ski  areas  are  marginal 
business  enterprises  at  best.  Please  leave  us 
with  one  of  the  few  successful  operators — Les 
Otten. 

Sincerely, 
Conrad  Briggs. 

Past  President:  North  Conway  Chamber  of 
Commerce,  Past  President:  Eastern  Slope  Ski 
aub. 
c  Phil  Gravink 
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Hurricane  Mtn.  Farmhouse 

5  August  1996 

Mr.  Craig  W.  Conrath. 

Chief,  Merger  Task  Force,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H  Street 
NW.,  Washington,  D.C.  20530 

Dear  Mr.  Conrath:  I  applaud  the 
willingness  of  the  Division  to  gather 
additional  information  on  the  Mount 
Cranmore  divestiture  order  and  have  some 
hope  that  this  will  lead  to  a  reconsideration. 
My  interest  is  that  of  a  citizen  who  has  lived 
summers  and  now  permanently  within  a  mile 
of  these  slopes  more  than  a  decade  before 
they  were  purchased  by  Harvey  Gibson. 
Cranmore  is  woven  into  the  history  and 
present  life  of  this  Valley. 

To  date  I  have  not  seen  a  statement  from 
your  office  that  explains  why  the  action  was 
required  prior  to  approving  the  merger 
sought  by  Mr.  Otten.  Do  the  data  collected 
and  analyzed  support  a  conclusion  that 
Otten's  share  of  the  skiing  market  will 
produce  higher  ticket  prices?  Does  the 
analysis  include  the  discretionary  nature  of 
consumer  spending  for  a  recreational  activity 
carried  forward  under  highly  unpredictable 
and  perishable  conditions?  Does  the  Division 
consider  skiing  as  an  activity  high  enough  in 
the  order  of  consumer  imp>ortance  (i.e.. 
compared  to  food,  fuel,  telephone,  etc.)  to 
make  antitrust  action  necessary? 

If  Otten  or  American  Skiing  uses  its  25% 
market  share  of  New  England  downhill 
skiing  to  boost  prices  beyond  consumer 
willingness  to  pay,  there  are  many  other 
slopes  available  in  New  England  and  even 
further  distant.  Cranmore  will  immediately 
show  a  reduction  in  ski  runs.  There  can  be 
no  time  for  "wait  and  see";  the  snow  must 
be  sold  before  it  melts.  Not  only  that  but 
downhill  skiing  already  has  lost  its  growth 
potential  as  other  less  exptensive  winter 
sports  have  developed. 

Has  the  Division  examined  the  flnancial 
statements  of  Cranmore  for  the  last  10  years 
to  determine  its  profitability?  In  how  many 
years  were  its  property  taxes  in  arrears?  Were 
the  electric  fwwer  bills  pwid  on  time?  Was 
new  and  improved  iifl  equipment  installed? 
How  "good"  was  the  snowmaking?  Can 
Cranmore  stand  alone  as  a  ski  opieration  or 
is  it  "assisted"  by  being  tied  to  another 
operation  such  as  Attitash  thus  achieving 
economies?  Isn't  there  an  advantage  in  one 
company  marketing  a  Valley  ski  experience? 
Have  the  other  Otten  ski  operations  in  Maine 
and  Vermont  lieen  checked  for  the  kind  of 
conspiracy  in  restraint  of  ski  recreation  that 
the  Division  seems  to  anticipate? 

1  suggest  the  Division  take  a  "second  look" 
and  give  greater  attention  to  the  fragility  of 
downhill  ski  resorts  and  of  their  impact  on 
the  economic  and  social  life  of  a  mountain 
area  not  esp>ecially  known  for  its  great 
wealth.  The  capital  and  business  that  Otten 
has  brought  and  will  bring  here  can  be  felt 
by  all  residing  in  the  Valley. 

Faithfully 
Richard  A.  Ware 

Stephen  P.  Camuso 

July  5,  1996. 
Craig  W.  Conrath. 


Chief  of  Merger  Task  Force,  Antitrust 

Division— US  DOJ.  1401  H  Street  NW.. 
Washington,  DC  20530 

Dear  Mr.  Conrath:  I  am  writing  concerning 
the  recent  action  taken  on  the  acquisition  of 
Craiunore  Mountain  in  No.  Conway,  New 
Hampshire  by  LBO.  As  a  visitor  to  the  Mt. 
Washington  Valley  area  since  1959  and  a 
landowner  since  1981, 1  am  very  much 
concerned  about  LBO  having  to  divest 
themselves  of  the  Mt.  Cranmore  property. 

Since  1959,  we  have  found  skiing  to  be  a 
great  family  spotX  and  one  that  is  generally 
carried  on  by  the  next  generation  with  their 
frunilies.  Such  is  the  case  of  both  my  wife 
and  1  and  now  our  children.  We  invested  in 
a  vacation  home  in  the  Valley  because  of  its 
proximity  to  our  Boston  area  home  and  the 
"family  theme"  and  layout  of  Mt.  Cranmore. 
In  the  years  that  we  have  skied  exclusively 
at  Mt.  Cranmore  there  have  been  three 
owners  before  LBO  purchased  the  prop>erty  in 
1995.  Initially,  each  owner  enthusiastically 
moved  forward  with  new  projects  to  better 
the  area  only  to  run  out  of  money  after  a  few 
years  and  allow  the  property  to  decline  over 
time  until  a  new  owner  could  be  found. 

It's  apparent  that  the  area  will  only  survive 
with  an  owner  who  can  afford  the  ups  and 
downs  of  such  a  seasonable  business.  Many 
of  us  who  have  suppmrted  Mt.  Cranmore 
through  these  ups  and  downs  realize  this  and 
were  excited  with  the  LBO  takeover.  They 
immediately  went  back  to  basics  and 
invested  in  such  needed  things  as  a  new 
septic  system  for  the  top  of  the  mountain 
which  allowed  for  the  reop>ening  of  the 
restaurant  and  bathroom  fecilities — 
something  the  previous  three  owners  had 
failed  tcAlo.  They  immediately  installed  a 
new  detachable  quad  chair  which  made  the 
mountain  accessible  for  evening  meals  and 
use  in  the  summer.  What  we  saw  was  a  real 
commitment  to  bring  Mt.  Cranmore  up  to  the 
standards  of  the  other  LBO  prop>erties. 

We  find  that  each  ski  property  has  if  s  own 
attraction.  For  example,  in  the  37  years  that 
our  femily  has  been  skiing  in  the  Mt. 
Washington  Valley,  we  have  only  visited  the 
other  mountains  a  handful  of  time.  One 
mountain  is  no  threat  to  another  and  the 
strength  of  the  whole  valley  is  based  on  the 
success  of  all  the  mountains.  We  are  all 
aware  of  the  risk  involved  in  the  ski  business. 
A  firm  the  size  of  LBO  is  able  to  minimize 
this  risk  which  can  only  be  a  benefit  to  those 
living  and  working  in  the  Valley  as  well  as 
the  property  values  of  second  home  owners 
who  have  invested  in  the  area.  We  look 
forward  with  enthusiasm  to  LBO's  continued 
investment  in  Mt.  Cranmore. 

Sincerely, 
Stephen  P.  Camuso. 
14  Cranmore  Circle,  No.  Conway.  NH  03818. 

Alfr«d  C.  Peters,  DJ^LD.,  M.S.W.,  C.A.C 

Dear  Mr.  Conrath:  I  have  skied,  climbed, 
and  lived  in  the  Mt.  Washington  Valley  for 
over  '/i  century.  The  environmental  and 
economic  integrity  of  this  area  is  dependent 
on  the  viability  of  Mt.  Cranmore,  Mt.  Attitash 
and  Sunday  River  in  Maine. 

Mr.  Otten  is  the  one  pwrson  who  is  cap>able 
of  enchancing  the  well-being  of  our 
community  by  uniting  these  three  areas  for 
out  common  well-being. 


Please  "Reverse  the  Decision.' 
Sincerely, 
Alfr«d  C  Peters 

National  Federation  of 
Busineas 

August  14,  1996 

Mr.  Craig  Conrath 

Qrief,  Merger  Task  Force,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H 
Street.  NW.,  Washington,  DC  20530 

Dear  Mr.  Conrath:  NFTB  is  the  largest  small 
business  advocacy  organization  in  the  naticm 
representing  over  600,000  small  and 
independent  business  ownere. 

One  of  our  members.  Brain  Hill  of  Intervale 
New  Hampshire,  has  sent  us  information 
regarding  the  divestiture  order  [>ending 
against  l^s  Otten  of  LBO  Enterprises,  Inc  If 
this  order  is  carried  out,  many  NFTB  members 
in  New  Hampshire  will  be  adversely  affected. 
The  profitability  of  their  small  businesses 
dep>end  on  the  dollars  sp>ent  by  Les  Otten  to 
advertise  and  draw  tourists  to  Cranmore  and 
Waterville  Valley. 

On  behalf  of  our  members,  we  urge  you  to 
reverse  your  decision  and  cancel  the  order  to 
divest. 

Thank  you  {or  your  attention  to  our 
conunents. 

Sincerely, 
Joan  M.  Moeltner. 
Membership  Liaison. 
cc:  Brian  Hill. 

New  Hampshire  Electric  Cooperative,  Inc. 

August  26,  1996. 

Craig  W.  Conrath, 

Chief,  Merger  Task  Force,  Anti  Trust 
Division,  US  Dept.  of  Justice,  1401  H 
Street,  N.W.  Washington, D.C.  20530 

Re:  United  States  v.  American  Skiing  Co.  and 
S-K-I  Limited,  Civil  Action  No.  96-1308 
TJP 

Dear  Mr.  Conrath:  I  am  writing  you  to 
express  my  strong  concern  over  your 
required  divestitiuv  of  Mt.  Cranmore  by  LBO. 
I  believe  that  your  action  will  be  detrimental 
to  the  citizens  of  the  Mount  Washington 
Valley,  the  members  of  New  Hamf>shire 
Electric  Coopjerative,  and  the  future  of  Mt. 
Cranmore. 

New  Hampshire  Electric  Cooperative  is  a 
member  owned  electric  distribution  utility 
serving  about  half  the  towns  in  the  State  of 
NH.  We  serve  a  number  of  ski  areas  including 
Mt.  Cranmore,  Waterville  Valley.  Loon  Mt., 
Attitash,  Tenney  Mt.,  Highland  Ski  area,  and 
Black  Mountain.  We  have  extensive 
experience  dealing  with  troubled  or  bankrupt 
ski  areas.  We  have  served  on  the  creditors 
committee  for  Tenney  Mt.  We  have  been 
chair  of  the  creditors  committees  for 
Waterville  Valley  and  Black  Mountain.  We 
also  have  followed  closely  the  issues  related 
to  Mt  Cranmore's  bankruptcy. 

We  were  delighted  when  LBO  (Now  ASC) 
acquired  Mt.  Cranmore.  They  injected  life 
into  a  small  market  Mountain.  Their 
investments  created  jobs  and  opportunities  to 
a  ski  area  that  was  struggling.  Our  concern 
is  that  your  divestiture  requirement  sets 
Cranxaarp  floundering  once  again.  Going  back 
to  the  way  things  were  just  a  few  short  years 
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ago  would  be  detrimental  to  business  in  the 
Valley,  the  employees  of  Cranraore,  this 
Cooperative  and  tne  skiers  of  New 
Hampshire,  Maine  and  New  England. 

Having  been  involved  in  the  BUck 
Mountain  and  Waterville  bankruptcies  I 
know  that  there  are  limited  serious  buyers  fior 
ski  areas.  There  are  fewer  if  any  serious 
buyers  with  the  financial  means  to  be 
successful  with  a  mountain  the  size  of 
Cranraore.  The  feet  is  Cranmore  was  on  the 
market  for  a  long  period  of  time  before  being 
purchased  by  LBO.  I  believe  your  action 
amounts  to  a  death  sentence  for  Cranmore.  1 
question  if  a  quality  buyer  will  be  found  who 
will  continue  with  the  plans  that  have 
already  been  laid  out  for  the  mountain.  In  the 
long  run  this  will  have  the  opposite  impact 
on  competition  from  what  you  are  trying  to 
achieve.  One  less  mountain  to  choose  from. 

I  take  exception  with  your  justifications  for 
this  divestiture.  You  focus  on  the  impact  on 
skiers  from  the  states  of  Maine. 
Massachusetts,  Connecticut,  and  Rhode 
Island  and  ignore  the  impact  on  New 
Hampshire's  skiers.  You  taut  the  specter  of 
higher  prices,  but  do  not  recognize  that 
improved  services  and  expanded  facilities 
are  the  important  aspects  of  the  merger.  You 
feil  to  understand  that  skiers  do  not  make 
their  decision  on  where  to  ski  based  on  price 
alone.  Ski  area  conditions,  terrain,  lift 
capacity,  and  amenities  such  as  food, 
lodging,  and  shopping  are  ail  important 
fectors. 

In  general.  I  auestion  the  need  to  divest  at 
all.  and  especially  the  need  to  divest  of  two 
New  Hampshire  ski  areas.  There  has  to  be 
another  solution  that  satisfies  your  needs.  1 
hope  you  will  try  to  find  that  solution  and 
1  ask  you  to  reconsider  your  actions  and  not 
require  the  divestiture  of  Mt.  Cranmore. 

Sincerely. 
Fred  C.  Anderson. 
General  Manager/CEO. 
cc:  James  Somerville.  Conway  Town 

Manager.  PO  Box  70,  Center  Conway,  NH 
03813. 

RonoM  Barber 

August  28.  1996. 

Mr.  Craig  W.  Conrath. 

US.  Dept.  oflustice.  Washington.  DC  20503 

Dear  Sir  I  am  taking  advantage  of  the 
extension  of  the  Public  comment  period  to 
write  the  D.O.).  in  opposition  to  its 
divestiture  order  for  American  Skiing  to  sell 
Mt.  Cranmore.  of  N  Conway.  NH. 

I  havB  been  a  resident  of  N  Conway  for  13 
years,  and  have  at  time  %vorked  part-time  at 
Mt.  Cranmore,  but  not  within  the  pcHt  3 
years. 

Mt.  Cranmore  is  viewed  almost  as  a  public 
trust  in  our  area  and  provides  employment 
and  recreational  opportunities  at  the  core  of 
this  community. 

Membership  in  a  marketing  group  such  as 
Attitash-Bear  Peak -Cranmore  can  insure  that 
Mt.  Cramnore  can  maintain  a  competitive 
position,  and  acquire  capital  and  assets  with 
economy  of  scale. 

Standing  alone,  Mt.  Cranmore  doesn't  have 
the  size  or  terrain  to  stack-up  favorable 
against  other  ski  mountain  complexes  in  NH 
or  Western  Maine,  further,  Mt.  Cranraore's 
opportunities  to  expand  its  fecilities  is  feiriy 
limited. 


The  ovorall  Mt.  Woshingtoo  Valley  region 
economy  stands  to  gain  mace  if  our  touilsm 
guest's  entertainment  options  are  viewed  as 
econooiically  healthy  enterprises. 

Mt.  Oanmore  has  always  suffered  bocxn 
and  bust  cycles  coinciding  with  ownership 
changes  injecting  fresh  funds. 

Membership  in  a  corporation  such  as 
American  Skiing  seems  to  be  a  more  positive 
step  towards  steadier  improvements,  growth, 
ana  financial  outlook. 

We  oppose  D.O.).'s  divestiture  order. 
Sincerely  yours, 
Ronald  Barber, 
Pamela  A.  Barber. 
364  Thompson  Rd,  N  Conway.  NH  03860. 

State  of  Now  Hanpohir* 

August  30. 1996. 
Mr.  Craig  Conrath. 

Chief.  Merger  Task  Force,  Antitrust  Division. 
U.S.  Department  of  Justice.  1401  H 
Street.  NW..  Washington.  DC.  20530 

Dear  Mr.  Conrath:  We  are  writing  you  to 
strongly  request  a  reversal  of  (he  order  to 
LBO  Enterprises.  Inc..  to  divest  itself  of 
ownership  of  Cranmore  Mountain  and 
Waterville  Valley  ski  areas.  As  we 
understand  the  intent  of  anti-trust  laws,  they 
are  to  protect  small  business  and  the 
population  in  general.  Your  divestiture  order 
in  fact  creates  a  situation  which  the  law 
intends  to  abate.  Let  us  explain  in  greater 
detail. 

Both  ski  areas  have  been  through 
bankruptcy  proceedings  within  the  past  5 
years  and  during  this  pwriod  of  time  have 
been  a  detriment,  not  an  asset,  to  their 
surrounduig  communities.  Until  Les  Otten 
and  LBO  Enterprises.  Inc..  obtained 
ownership,  neither  ski  area  was  operating  in 
the  black  side  of  the  ledger.  Under  his 
guidance,  both  areas  have  returned  again  to 
their  once  proFitable  position;  and  more 
importantly,  the  adjacent  communities  have 
seen  a  tremendous  increase  in  tourist  dollara 
for  their  small  businesses.  We  believe  that, 
based  upon  past  experience,  any  new 
owner(s)  would  not  have  the  capital  nor 
expertise  to  maintain  Mr.  Otten's  marketing 
programs,  and  the  ultimate  loss  will  be  to  the 
citizens  of  the  north  country  of  New 
Hampshire.  We  cannot  sit  passively  by  and 
allow  this  to  hapjpen. 

We  truly  hope  that  you  will  re-consider 
your  position,  and  at  the  very  least,  advise  us 
to  the  reasoning  behind  any  decision  to 
continue  the  divestiture  order. 

Very  truly  youre. 
William  E.  Williams.  Jr.. 
Slate  Representative.  Grafton  District  3. 
For  Howard  C.  Dickinson,  )r..  Carroll  District 

2.  Gene  G.  Chandler.  Carroll  District  1. 

Henry  P.  Mock,  Carroll  District  3,  Kipp 

A.  Cooper,  Carroll  District  2,  Paul  K. 

Chase,  )r.,  Grafton  District  6,  Sid  Lovett, 

Grafton  District  6. 

Mt.  Waahinslon  Vallay 

September  5. 1996. 
Craig  W.  Conrath. 

Antitrust  Division,  U.S.  Dept.  of  Justice.  140J 
H.  Street  NW.  Washington,  DC  205S30 
Dear  Mr.  Conrath:  The  Board  of  Directors 
of  the  Mt.  Washington  Valley  Chamber  of 


Commerce  with  offices  in  North  Conway, 
New  Hamfwhire,  are  in  support  of  the  Task 
Force  set  up  in  our  region  to  speak  to  the 
issue  before  you  on  the  divestiture  of  Mt. 
Crbomore  by  the  American  Ski  Company. 

We  feel  that  the  efforts  of  the  Task  Force 
will  show  that  the  Ski  Industry  in  general 
needs  to  be  better  understood  and  that  thil 
is  an  industry  which  has  reached  a  plateau 
in  regards  to  pricing.  It  has  become 
unaffbrdable  to  the  greater  populace  and 
therefore  the  threat  of  over  pricing  is  of 
greatest  concern  to  the  industry  itself.  One  of 
the  best  ways  to  control  costs  is  to  have 
companies  which  can  utilize  economies  of 
scale  within  their  own  design  which  will 
solidify  their  own  future.  The  American  Ski 
Company  is  trying  to  do  just  that. 

The  health  of  the  Ski  Industry  is  of  critical 
importance  to  our  region.  The  ability  for  the 
owner  of  Cranmore  to  not  only  have  the 
ftnancial  resources  for  the  long  haul,  but  to 
have  the  experience  in  the  management, 
growth,  and  development  of  Skiing  on  a  large 
scale  is  also  vital. 

Because  the  Board  of  Directors  of  The  Mt 
Washington  Valley  Chamber  of  Conunerce 
represent  a  number  of  Ski  Areas  within  our 
membenhip  ranks,  it  makes  it  difBcult 
politically  to  promote  one  area  over  the 
other,  we  can.  however,  wholeheartedly 
suppmrt  this  local  Task  Force  and  their  efforts 
to  help  the  Justice  Department  better 
understand  the  complexities  of  the  Ski 
Industry  and  its  impact  on  this  economic 
region. 

Sincerely, 
A.O.  Lucy, 

Executive  Director.  Ml.  Washington  Valley 
Chamber  of  Commerce. 

cc:  Board  of  Directors,  Jim  Sommerville. 
September  7. 1996. 

Mr.  Craig  Conrath. 

Anti-Trust  Division.  U.S.  Dept.  of  Justice, 
Washington.  DC 

Dear  Mr.  Conrath,  I  am  writing  about  the 
DOJ  order  to  have  OTTEN  sell  Cramnore  and 
Waterville  Valley.  I  have  just  read  that  other 
probably  will  sell  these  ski  areas  to  Gillett. 
However,  in  case  that  sale  does  not 
materialize.  I  want  to  write  you. 

I  fully  support  your  decision  to  order  Otten 
to  sell  Cranmore  and  Waterville  Valley.  I  live 
in  Glen,  halfway  between  Attitash  and 
Cranmore  and  thus  am  most  familiar  with  the 
Cranmore  situation.  I  am  not  a  businessman; 
I  have  no  financial  interest  in  Crarmiore  or 
Attitash;  I  do  not  work  for  Craimiore  or 
Otten,  I  am  a  PLAIN  SKIER.  I  believe  that 
making  Otten  sell  Cranmore  will  BENEFIT 
me,  a  plain  skier.  With  competition  I  believe 
1  will  get  better  and  mora  skiing  for  my 
money.  I  thank  you  for  thinking  of  me. 

The  local  businessmen,  local  officials,  and 

Congressman give 

arguments  stating  why  Otten  should  keep 
Cranmore.  When  carefully  examined,  the 
argument  fall  apart 

1.  The  pro-Otten  business  forces  say  that 
"economies  of  scale"  wrill  reduce  or  keep 
down  ski  prices.  That's  a  bunch  of  baloney. 
Perhaps  they  forget  how  Otten  RAISED 
Craimion  prices  after  he  took  over.  Also  the 
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business  people  seem  to  forget  the  NEAR- 
REVOLT  of  local  people  when  Otten  charged 
more  and  restricted  the  skiing  of  the  local 
Masters  skiing  program. 

2.  The  pro-Otten  forces  predict  a  possible 
disaster  to  our  area  if  Otten  is  forced  to  sell 
Cranmore.  That  is  over-speculation  and  pure 
nonsense.  They  mean  PERHAPS  not  as  many 
dollars  in  their  pockets.  They  DO  NOT  care 
about  the  individual  skier.  If  Mr.  Gillett  is 
typical  of  the  possible  ski  area  owners,  than 
other  ski  area  owners  have  as  much  or  more 
interest  than  Otten  in  running  a  good  ski  area 
and  in  being  a  good  neighbor  with  those  of 
us  who  live  in  the  area. 

We  need  more  competition,  not  less 
com[)etition,  in  this  area. 

On  another  matter,  please  be  careful  with 
the  words  that  Otten  uses. 

1.  Otten  builds  Grand  Summit  Hotels  but 
they  are  at  the  BASES  of  mountains,  not  on 
the  summits. 

2.  Otten  advertises  Cranmore- Attitash  as 
"Ski  the  Presidentials."  In  reality  the 
Presldentials  are  a  series  of  magnificent 
mountains  some  15  miles  from  Cranmore- 
Attitash.  in  ANOTHER  COUNTY,  and  some 
1000  feet  higher  than  Cranmore-Attitash. 
Moreover,  it  would  be  dangerous  for  a 
normal  skier  to  ski  these  above-tree-line 
peaks. 

3.  Otten  and  his  people,  when  planning  to 
build  a  huge  new  hotel  in  our  area,  called 
local  residents  who  expressed  concern 
"enemies." 

This  is  the  kind  of  man  you  are  dealing 
with.  Again,  I  applaud  you  for  making  Otten 
sell  Craimiore.  Do  not  bow  to  the  many' 
lettera  that  Otten  supporters  and  local 
businessmen  write. 

As  an  individual  skier  I  am  glad  that 
someone  in  our  federal  government  is  trying 
to  look  after  the  interest  of  the  skier. 


Yours  truly, 
Richard  M.  Chrenko, 

P.O.  Box  913.  West  Side  Road,  Glen,  NH 
03833-0913. 

United  States  of  America  v.  American  Skiing 
Company  and  S-K-4  Limitod 

C/vi7  Action  No.  1:96CV01308;  Filed:  June  11. 
1996:  Comment  Period:  September  10, 1996 
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Town  of  Conway 

September  5, 1996. 

Mr.  Craig  W.  Conrath. 

Chief,  Merger  Task  Force,  Anti-Trust 
Division,  U.S.  Department  of  Justice, 
1401  H Street,  N.W.,  Washii^on,  DC 
20530 

Dear  Mr.  Conrath:  Enclosed  herewith  is  the 
response  report  to  the  Department  of  Justice's 
judgment  order  No.  1:96CV01308  requiring 

Task  Force 


the  divestiture  of  Mt,  Cranmore  as  a 
condition  of  the  merger  of  American  Skiing 
Company  and  S-K-1  Ltd.  This  report  is  the 
result  of  many  hours,  involving  meetings, 
collection  of  data,  research,  interviewing,  and 
discussions  by  a  special  Task  Foroe  that  is 
representative  of  the  entire  Mt  Washington 
Valley. 

We  urge  you  to  read  carefully  and  digest 
the  report's  contents.  You  will  find  a 
considerable  amount  of  current  data  not  used 
in  your  prior  deliberations,  unbiased 
professional  opinion,  feelings  from  lay 
people  who  are  the  core  and  heart  of  ttie 
economic  r^on,  and  what  we  feel  is  a 
convincing  collaboration  of  infonnation 
which  clearly  and  overwhelmingly  justifies  a 
modification  of  the  consent  decree  not  to 
require  the  divesting  of  Mt.  Cranmore. 

In  the  interest  of  thousands  of  individuals 
and  families  who  reside  in  Mt.  Washington 
Valley,  the  hundreds  of  businesses 
established  in  the  Valley,  the  millions  of  U.S. 
and  foreign  visitors  who  vacation-tour- 
recreate  in  the  valley,  we  urge  you  to  be  open 
and  fair.  If  you  are,  your  conclusion  shoul^i 
be  the  same  as  ours  in  recognizing  that  the 
divesting  of  Mt.  Cranmore  is  not  in  the 
public's  best  interest  there  is  strong  and 
potentially  devastating  adverse  economic 
impact,  the  Maine  day/weekend  skier  issue  is 
a  myth  not  a  reality,  the  market  has  been 
misunderstood  and  when  properly  defined 
creates  a  favorable  Herfindahl-Hirschman 
Index  "HHI",  competitive  pricing  is  market 
driven-self  policing  and  not  an  issue,  the 
merger  does  not  create  a  monopoly,  and  the 
merger  creates  a  natural  geographic  and 
economic  marriage  of  two  ski  areas  (Attitash 
and  Mt  Cranmore)  assuring  the  viability  and 
economic  growth  of  Mt.  Cranmore  and  the 
region. 

The  U.S.  Department  of  Justice's 
cooperation  and  patience  over  the  past  few 
months  is  greatly  appreciated. 

Any  questions  you  may  have  should  be 
directed  to  James  B.  Somerville,  Town 
Manager.  Conway,  NH  (603-447-3811).  Task 
Force  Chairman  and  spokesperson. 

With  confidence  and  anticipation  we  look 
forward  to  the  Department  of  Justice's 
consent  decree  modification. 

Respectfully  submitted, 

James  B.  Somerville, 

Chairman,  Mt.  Washington  Valley/Mt. 
Cranmore  Task  Force. 


Name 


William  Bartlett,  PO  Box  1856,  Concord,  NH  03302-1856.  603-271- 

2411. 
Taykx  CasweH,  1210  Longworth  House  Office  BWg.,  Washington,  DC 

20515.  202-225-5456. 
John  Cavanaugh.  99  Pease  Bh«J.,  Portsmouth,  NH  03801,  603-431- 

2171. 
Mark  AWridi,  50  Phillipe  Cote  Street.  Manchester,  NH  03101,  603- 

634-5000. 
James  B.  Somerville,  PO  Box  70,  Center  Conway,  NH  03813,  603- 

447-3811. 
William  D.  Paine.  Esq.,  PO  Box  40,  Intervale,  NH  03845.  603-345- 

5662. 
WUIiam  Cuccio,  PO  Box  372,  North  Convwiy,  NH  03860,  603-356- 

6041/5578. 


Position/Business 


Commisskiner— Dept.  of  Resources  &  Economic  Devetopment.  State 

of  New  Hampshire. 
Representative— Congressman  Zelitf. 

Representative — Senator  Gregg. 

Representative — Senator  Smith. 

Conway  Town  Manager.  Chairman.  Mt.  Cranmore  Task  Force. 

Judge/Attorney. 

Restaurant  Owner/Selectman. 
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Task  Force— Continued 


Name 

Dewey  Mark.  Red  Parka  Pub.  PO  Box  173.  Glen,  NH  03838.  603-383- 

4344 
John  A.  Cuddy.  PO  Box  2358.  North  Conway.  NH  03860.  603-447- 

3700. 
Tyler  Palmer.  Palmer  Insurance.  PO  Box  400.  Intervale.  NH  03845. 

603-366-6926. 

Arnold  Blemen,  PO  Box  142.  North  Conway.  NH  03860  

David  Urey.  PO  Box  337,  Conway.  NH  03818.  603-447-6331  

Judy  McGinty.  PO  Box  339.  Intervale.  NH  03845.  60»-36e-6762  

Gene  Chandler.  Rte.  302.  Bartlett.  NH  03812.  603-356-2950  


Poeltkm/Business 


Restaurant  Owner.  President  of  Mt  Washington  Valley  Chamber  of 

Commerce. 
Banker.  Mt.  Cranmore  Ski  Instructor  17  years. 

Insurance  Agency  Owner.  Former  Olympk:  Skier. 

Retired  Business  Owner/Mt.  Cranmore  Ambassador. 

Retired  Corporate  Lawyer. 

New  Hampshire  Electric  Coop.,  PuUr  ReiaMons. 

NH  State  Representative,  Bartlett  Selectman,  Real  Estate  Sales. 


Openiog  Statement 

1.  This  report  concentrates  on  Mt. 
Cranmore  with  a  position  from  the 
outset  that  it  should  not  be  included  for 
divestiture  as  a  condition  of  merger. 
Using  the  Department  of  Justice's  (DO)) 
documents  of  decision  as  a  base 
reference,  the  report  is  specific  in 
addressing  what  the  Task  Force 
considers  to  be  "flawed"  conclusions/ 
philosophies/assumptions  and  facts. 

In  each  area  of  concentration,  based 
on  collected  and  researched  data,  new 
facts,  and  professional  opinion,  the 
report  substantiates  why  the  DOf's 
premises  are  flawed  and.  in  so  doing, 
new  conclusions  and  opinions  are 
drawn.  The  report  does  not  attempt  to 
definitively  look  at  every  minute  detail 
or  issue. 

Primary  subject  areas  are  fully 
covered  as  follows: 
MARKET 

COMPETmON/PRICING 
MONOPOLY 

ADVERSE  ECONOMIC  IMPACT 
INFRASTRUCTIJRE/SKI  INDUSTRY 

SURVIVAL 
"HHI- 

2.  Because  of  developments  as  of 
August  31  with  the  announcement  by 
American  Ski  Co.  of  a  potential  buyer, 
a  more  universal  comment  section 
which  zeros  in  on  the  principal  of  DOJ's 
involvement  in  a  leisure  industry  which 
markets  to  the  consumer's  discretionary 
available  dollar  has  been  added  to  this 
report,  entitled  "Have  They  Gone  Out- 
Of-Bounds?  " 

3.  All  statistics  and  professional 
opinions  are  verifiable  and  contained  in 
the  referenced  resource  documents  or 
through  contacting  the  professional 
references  used  in  preparing  this  report. 

Overview  of  Dept.  of  (ustice  Positions 

1.  Selling  of  Mount  Cranmore  will 
preserve  competition,  the  merger  will 
lessen  competition  substantially. 

2.  American  Skiing  Co.  would  have 
control  of  eight  of  the  largest  ski  resorts 
in  eastern  New  England. 

3.  Merger  would  raise  prices. 


4.  Merger  would  eliminate  discounts 
to  Maine  residents  for  day  skiing  trips 
and  to  residents  of  Maine,  eastern 
Massachusetts,  eastern  Connecticut  and 
Rhode  Island  for  weekend  excursions. 

5.  About  $400  million  was  spent  last 
year  on  skiing  in  New  England. 

6.  Weekend  and  day  ski  market  is 
Maine,  eastern  Massachusetts  and 
Connecticut,  and  Rhode  Island. 

7.  Eastern  New  England  and  Maine 
constitute  a  relevant  geographic  market. 

8.  Provision  of  Skiing  comprises  all 
services  related  to  providing  access  to 
downhill  and  snowboarding,  including 
ancillary  services  such  as  food  service, 
entertainment,  and  lodging. 

9.  Most  skiers  travel  some  distance  to 
ski. 

10.  Pricing,  discounts,  ski  packages 
vary  and  can  be  market  targeted. 

11.  Downhill  skiing  differs  from  other 
%vinter  recreational  activities. 

12.  A  small  increase  in  prices  for 
skiing  would  not  cause  a  significant 
number  of  downhill  skiers  to  substitute 
other  winter  recreational  activities  for 

skiing. 

13.  Skiers  are  not  willing  to  travel  an 
unlimited  distance  to  ski. 

14.  ASC  and  S-K-I  compete  and  both 
provide  skiing  to  eastern  New  England 
weekend  skiers  at  each  of  their  ski 
resorts. 

15.  There  are  a  limited  number  of 
resorts  with  adequate  services  in  Maine, 
New  Hampshire  and  Vermont  for 
weekend  skiers. 

16.  Smaller  ski  resorts  located  farther 
away  cannot  and,  after  transaction, 
would  not  constrain  prices  charged  to 
weekend  skiers  living  in  eastern  New 
England. 

17.  Skiing  at  smaller  or  more  distant 
resorts  is  not  a  practical  or  economic 
alternative  for  most  eastern  New 
England  weekend  skiers  most  of  the 
time. 

18.  ASC  and  S-K-I  control  the  only 
resorts  Maine  residents  can  go  to  for  day 
skiing  trips. 

19.  Mt.  Cranmore  can  charge  prices  to 
Maine  day  skiers  different  trom  prices 
they  charge  to  other  skiers. 


20.  Competition  between  ASC  and  S- 
K-I  providing  skiing  to  eastern  New 
England  weekend  skiers  would  be 
eliminated. 

21.  Discounting  to  eastern  New 
England  skiers  by  ASC  and  S-K-I 
resorts  would  Ukely  be  reduced  or 
eliminated. 

22.  Prices  for  skiing  to  eastern  New 
England  weekend  skiers  would  be  likely 
to  increase. 

23.  Competition,  generally,  in 
providing  skiing  to  Maine  diay  skiers 
would  be  lessened  substantially. 

24.  Actual  competition  between  ASC 
and  S-K-I  in  providing  skiing  to  Maine 
day  skiers  would  be  eliminated. 

25.  Discounting  to  Maine  day  skiers 
by  ASC  and  S-K-I  resorts  would  likely 
be  reduced  or  eliminated. 

26.  Prices  for  skiing  to  Maine  day 
skiers  would  be  likely  to  increase. 

27.  The  merger  would  substantially 
increase  concentration  in  the  eastern 
New  England  weekend  skier  market  and 
Maine  day  skier  market  using  the  "HHI" 
as  a  measure  of  market  concentration. 

28.  Post  merger  would  increase  the 
"HHI  "  to  2100  with  a  change  of  900  pts. 
for  eastern  New  England  with  a  43% 
market  share.  It  would  be  2900— up 
1200  for  Maine  and  eastern  New 
Hampshire,  with  a  50%  market  share. 

29.  Successful  entry  or  expansion  in 
skiing  business  would  be  difTtcult,  time 
consuming,  costly  and  extremely 
unlikely,  and  not  sufficient  to  prevent 
any  harm  to  competition. 

30.  The  post  merger,  after  divestitures, 
would  show  an  "HHI"  of  under  1800 
and  a  market  share  less  than  40%  in 
eastern  New  England.  For  Maine  day 
skiers  the  "HHI"  would  be  over  1900 
and  a  market  share  of  less  than  35. 

Task  Force  Rebuttal 

Market 

Analysis  of  the  relevant  MARKET  is 
imperative  to  the  credibility  of  DOJ's 
findings.  We  strongly  feel  and  are 
convinced  that  what  DO)  has 
determined  to  be  the  relevant  MARKET 
is  seriously  flawed.  There  are  three  (3) 


Federal  Register  /  Vol.  61.  No.  211  /  Wednesday,  October  30,  1996  /  Notices  56027 

markets  which  affect  Mount  Washington    With  divestiture  of  Waterville.  Mt.  Cranmore.  Thwe  is  no  other  maniaae 

Valley  and  the  subject  Mountain  of  Cranmore  is  still  only  4%  of  the  merged     that  can  come  close  and  offer  as  much 

^•3??™?™-  .  entity  volume.  Combining  the  skier  visit     value.  The  need  is  there,  and  the  "at 

The  firet  IS  anever  growing  global  volumes  of  Attitash/Bear  Peak  and  Mt.        risk"  financial  history  of  Mt.  Cranmore 

market.  Since  DO)  s  judgment  places  a  Cranmore,  the  volume  is  till  only  10.5%     speaks  for  itself.  Based  on  Cramnore's 

strong  emphasis  on  day  trippers  and  of  the  merged  entity  (without  pre  LBO  history  over  the  past  10+  years 

weekend  skiers,  one  only  needs  to  be  WatervUle).  They  further  represent  a  of  being  unable  to  pay  its  operating 

aware  Uiat  it  exists  and  that  it  will  cause    combined  penetration  of  only  14%  of         bills,  foreclosure,  lack  of  credible 

a  hiture  decline  m  the  percent  of  day  die  New  Hampshire  skier  visit  volume.       buyers,  etc.,  it  may  weU  quaUfy  as  a 

and  weekend  skiers  as  that  number  is  Figures  have  not  been  obtainable  to  date     "failing  firm"  under  DOJ's  Horizontal 

relatively  stagnant,  yet  the  total  which  would  show  the  percentage  ratio      Merger  Guidehnes 

numbers  will  grow  as  successful  global  of  Sunday  River.  Attitash  and  Mt. 

marketing  takes  hold  in  New  England.  Cranmore  to  die  14  ski  areas  in  the  skier     ^"fpetitive  Pricing 

The  second  market  has  unjustly  been  destination  market  place  which  are:  The  DO)  placed  a  lot  of  emphasis  on 

narrowed  to  Maine  and  eastern  New  Cranmore Sunday  River  pricing  with  a  weighted  concern  to  the 

England  (actually  north  eastern  New  Attitash Balsams  Maine  day  skier  and  eastern  New 

England).  The  number  of  skiers  visiting  Loon „ Shawnee  England  weekender.  Packages  of 

NH  fiwm  Rhode  Island  at  4.3%  exceeds  Waterville King  Pine  lodging,  food  and  skiing,  discounts 

Maine's  3%,  and  Connecticut  at  2.8%  Sf^°° Gunstock  season  tickets,  smart  cards,  etc.  are  a 

isn't  far  behind.  New  England  B^?ck    S**  J^^T   a  way  of  life,  part  of  marketing,  supply    ' 

represents  82.8%  plus  whatever  visits  ^.Idcat Bretton  Woods  and  demanded  the  free  enterprise^ 

occur  bom  Vermont  and  even  New  York        Common  sense  says  that  the  numbers      system.  However,  several  issues  need  to 

read  in  at  2.2%.  Mt.  Washington  Valley  would  be  favorable  and  not  reflective  of     be  made  very  clear  as  the  entire  DO) 

is  definitely  a  New  England  market  a  monopoly  positioning.  discussion  reflects  a  possible  lack  of 

destination  and  should  be  openly  The  Task  Force  feels  it  is  important         understanding  of  the  ski  industir 

accepted  as  such  by  DO).  The  number  that  the  DO)  consider  Attitash/Bear  Peak        i.  The  sport  of  skiing  is  discretionary 

for  die  HM  should  accordingly  be  and  Mt.  Cranmore  as  a  marriage  and  as       absorbing  available  discretionary  dollars 

reworked  and  we  challenge  the  DO)  to  one  in  the  market  place.  (See  Appendix      from  persons  earning  an  income  where 

seek  a  second  outside  opinion  and  study  E)  The  DOJ  should  carefully  weigh  the        such  dollars  exist.  In  the  1995-96 

to  verify  or  refute  the  HHI.  This  will  be  efficiencies  and  costs  of  operations  that      season  37%  of  New  Hampshire  skiers 

discussed  in  more  detail  later  in  die  die  prior  merger  created  in  order  to  be        had  a  principal  income  of  $75  000  and 

™ESf\.  .   ,        ,      .     ^  competitive,  creative  and  sustainable.         31%  $50,000  to  $75,000.  That 'means 

rni^^^i^ll^Ji^  UT  Anv  ^^  ^T  "!^'  °^'  f  *f  ^^^   .  68%  of  diose  skiing  in  New  Hampshire 

raivffETITIVE  MAJIKET  PLACE  once  incentives  foroperational  cost  effective      had  a  principal  income  of  over  $50,000. 

the  skier  arnyes  m  Mt.  Waslungton  efficiencies.  The  proposed  order  would      !„  1994-95  37.3%  had  a  household 

Valley.  Widim  an  hour  and  fifteen  undo  die  efficiencies  already  achieved       income  in  excess  of  $75,000. 

minutes  there  are  no  less  than  fourteen  by  the  operational  combination  of  2.  Because  there  are  14  ski  areas 

(14)  ski  areas  to  meet  die  desires  and  Attitash/Bear  Peak/Cranmore.  The  two  within  die  immediate  area,  if  any  one  or 

needs  of  every  individual,  family,  skill  mountains  are  widiin  10  miles  of  each  two  or  even  five  areas  raised  dieir  prices 

level,  diversity,  weather  condition  and  other,  they  offer  a  wide  divereity  of  skier  too  high,  the  existing  competitive 

consumer  cost  level .  DOJ  has  made  no  skills,  snow  making,  lengdi  of  season,  market  would  seriously  erode  dieir 

recognition  or  mention  of  this  unique  on  site  non  ski  recreational  and  consumer  base 

market  place  whose  intensity  probably  entertainment  facilities,  share  the  same  3.  Within  the  Valley's  market  area 

cannot  be  found  anywhere  else  in  the  off  slope  amenities,  and  are  closely  prices  vary  significantly,  but  they  also 

world.  A  day  skier  traveling  from  New  connected  by  rail  tiain  (snow  skier,  undoubtedly  reflect  conditions,  skill 

England's  four  (4)  hour  drive  from  tourist  run  scheduling  are  being  levels,  and  infrasti^cture  aspects  fitjm 

market  can.  and  does  go  to  any  one  of  negotiated  and  highly  probable).  They  which  people  in  our  society  freely 

the  ski  areas,  and  the  weekend  or  five  are  not  in  competition  with  each  other  select.  Skiers,  as  in  the  case  of  most 

day  and  longer  skier  will  set  down  in  and  the  demographics  make  them  a  consumers,  are  very  dollar/value 

the  Valley  or  another  resort  area  with  perfiect  marriage.  The  efficiencies  are  oriented. 

accommodations  and  likely  consider  self  evident  .  .  .  marketing,  staff,  4.  No  one  on  the  Task  Force  is  aware 

skiing  more  than  one  area  during  the  planned  diversity,  economy  of  scale  in  of  any  ski  area  which  markets  to  the  day 

visit.  With  this  type  of  market  place,  it  such  areas  as  electric  rates,  equipment  skiers  with  different  rates  dependent  on 

is  difficult  to  conceive  how  the  DOJ  purchases,  food  purchases,  etc.  An  the  State  in  whidi  they  reside, 

cannot  understand  and  believe  in  the  example  of  the  effect  and  advantage  of  5.  The  day  skier  to  Mt.  Cranmore,  for 

ft«e  enterprise  system,  the  supply  and  combined  marketing  is  provided  in  example,  who  is  normally  a  frequent 

demand  market  place,  the  discretionary  Appendix  E.  The  brochures  also  skier,  has  the  option  of  a  seasonal  ticket, 

recreational  dollar  and  that  competitive  highlight  the  Task  Force's  position  that  If  they  work  for  a  company  in  the  Valley 

pricing  and  consumer  services  will  be  the  two  areas  are  a  natural  marriage.  that  is  a  member  of  the  Chamber  of 

self  monitoring.  The  inclusion  of  Mt.  Cranmore  in  the  Commerce  (many  do  from  the  Fryebui^, 

MonoDolv  merged  entity  is  clearly  not  the  Maine  area)  they  can  purchase  a 

,  development  of  a  monopoly.  It  is,  discounted  employee  ticket. 

There  simply  is  no  likelihood  of  instead,  an  example  of  leadership,  6.  Because  a  combined  Attitash/Bear 

monopoly.  Leaving  Mt.  Cranmore  in  the  running  a  business  with  an  innovative  Peak/Cranmore  has  and  will  continue  to 

merged  entity  will  have  no  significant  management  style  and  in  a  manner  cause  cost  effective  operational 

impact  on  concepts  of  monopoly.  Mt.  which  will  enhance  the  community,  the  efficiencies,  it  is  more  probable  that 

Cranmore  represents  only  3.7%  of  the  sport,  and  the  current  and  future  pricing  will  go  down — hot  up — subject 

merged  entity  skier  day  volume  (1996  success  and  sustainability  of  Mt.  to  labor  and  other  indexes  or  inflation, 

data)  and  is  by  far  the  smallest  entity.  This  will  make  enhanced  qualitative 
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skiing  more  afTordable  to  those  with  less 
discretionary  dollars.  The  combined 
efficiencies  of  Attitash/Bear  Peak/ 
Cranmore  make  these  savings  and  lower 
relative  pricing  a  reality  as  evidenced  at 
Attitash/Bear  Peak/Cranmore.  The  result 
satisfies  the  primary  purpose  stated  in 
the  Horizontal  Merger  Guidelines  which 
is  "the  primary  beneflt.  '   *   *  lower 
prices  to  consumers." 

7.  Ski  areas  outside  the  merger  will 
enjoy  the  benefits  of  the  more  global 
marketing  of  the  merged  entity.  Because 
the  area  can  absorb  and  entertain  all 
levels,  they  will  get  a  significant 
consumer  spin  off.  One  must 
understand  skiers  are  not  going  to  visit 
and  ski  just  one  mountain.  The  draw 
and  excitement  is  to  try  others. 
Therefore,  the  more  people  that  come  to 
the  Valley,  the  more  skiers  all  areas 
have,  pricing  stays  competitive  and  the 
remaining  independent  resorts  have 
improved  opportunity  to  self  sustain. 
Without  Mt.  Cranmore  in  the  merger 
family,  fewer  global  marketing  dollars 
will  flow  out  to  benefit  the  valley  and 
ski  market  area.  It  will  be  more  selfishly 
oriented,  the  other  ski  areas  will  not  be 
the  benefactors,  fourteen  (14)  ski  areas 
will  decline  and  Attitash.  along  with 
Sunday  River,  will  be  the  big  winners 
with  a  greater  share  of  the  skier  visit 
volume  than  if  Mt.  Cranmore  remained 
in  the  merged  entity. 

The  Task  Force  unquestionably  feels 
the  DOj's  pricing  theory  and  approach 
are  seriously  flawed  and  are  not  a 
justifiable  concern. 

h4aine  Day/Eastern  New  England 
Weekend  Skiers 

(EXD)  has  not  delineated  geographical 
boundaries.) 

The  issue  has  already  been  partially 
discussed,  however,  facts  and  figures 
require  a  close  look. 

1.  In  1995-96  New  Hampshire  had 
2,321,158  skier  visits. 

2.  Of  those  visits  only  4%  (92.846) 
were  from  Maine.  The  data  available 
does  not  reflect  how  many  of  those 
skiers  were  day  visits,  and  it  is  not 
reliable  to  assume  that  the  mass 
majority  were.  For  example,  from 
December  1995  through  April  15,  1996, 
the  Mt.  Washington  Valley  Chamber  of 
Commerce  reported  that  5.6%  of  lodging 
reservations  they  made  were  from 
Maine,  and  that  5.7%  of  all  inquiries 
were  also  from  Maine. 

3.  Available  1996  data  further  shows 
that  Mt.  Cranmore  had  125.000  skier 
visits  of  which  6,.500  (5.2%)  were  from 
Maine  and  Attitash  had  201.000  skier 
visits  of  which  4.422  (2.2%)  were  from 
Maine. 

4.  This  means  that  93%  of  the  92.0OO1 
Maine  skiers  of  all  categories  did  not  ski 


Mt.  Cranmore  and  88.2%  did  not  ski 
either  Attitash  or  Mt.  Cranmore. 

5.  By  DOJ's  own  admission, 
Waterville  Valley  would  see  on 
insignificant  number  of  Maine  day  skier 
visits. 

6.  The  above,  beyond  a  reasonable 
doubt,  refutes  the  E)OJ's  theory  and 
assumptions  that  the  mei^r  would 
monopolize  and  cause  prices  to  increase 
for  the  Maine  day  skiers.  88.2%  of  the 
Maine  skiers  that  come  to  New 
Hampshire  ski  at  other  locations  which 
are  not  part  of  the  merger  makeup.  No 
doubt  mo«t  of  them  ski  at  one  of  the 
other  eight  ski  areas  in  NH  located  in 
the  Mt.  Washington  Valley's  market 
area.  Further,  the  monopoly  and  price 
issue  at  the  Maine  locations  is  moot  as 
the  DOJ's  findings  reveal  that  the 
Maine's  Attorney  General  negotiated  a 
pricing  discount  program  for  Maine 
residents  which  tne  DO)  is  apparently 
satisfied  with.  In  the  reverse,  NH  skiers 
going  to  Maine  are  not  concerned  about 
price  discounts  as  they  are  more  apt  to 
ski  for  the  experience.  Also  they 
recognize  the  cost  relationship  of 
qualitative  infrastructure,  services  and 
product.  NH's  local  market  with  its 
many  ski  areas  and  free  enterprise 
competitive  market  place,  offers 
significant  alternative  pricing 
opportunities  for  those  who  desire  it. 
Tne  state  of  Maine,  by  trying  to 
discriminate,  will  be  the  loser  as  NH 
residents  will  stay  home.  Remember 
that  others  will  have  to  pay  more  to 
oRset  discount  tickets,  especially  if  the 
prices  are  below  the  cost  of  doing 
business. 

According  to  the  statistics  compiled 
by  the  Institute  for  NH  Studies  for  the 
1994--95  season,  only  3%  of  NH's  skiers 
were  from  Maine  for  the  entire  season. 
Of  those  skiers  surveyed.  68%  were  on 
a  "multi-day  trip."  thus  less  than  1.5% 
of  NH's  skiers  were  on  a  "day  trip"  from 
Maine.  This  is  even  smaller  than  the 
2.5%  of  NH  skiers  from  Florida,  all  of 
whom  would  have  to  have  been  on  a 
multi-day  trip.  The  segment  of  the 
population  which  the  DO)  purports  to 
protect  by  the  proposed  divestiture  of 
Cranmore  is  nearly  deminimus,  and  is  a 
smaller  segment  of  the  market  than  even 
the  skiers  from  Florida.  This  indicates  to 
the  Task  Force  Committee  that  the  DO) 
has  chosen  an  inappropriate  "relevant 
market"  on  which  to  base  its  order  of 
divestiture. 

7.  Eastern  New  England  Weekenders: 
With  Maine  out  of  the  picture,  even 
though  we  do  not  agree  with  the  DOJ's 
definition  of  market  area,  the  skier  who 
comes  to  NH  is  narrowed  down  to 
eastern  Massachusetts  and  Rhode 
Island. 


While  statistics  ale  confusing  with  so 
many  variables,  it  is  difficult  to  create 
any  meaningful  data.  What  is  known  is: 

•  An  average  travel  coroup  is  5.06. 

•  Approximately  26%  own  property 
in  the  Valley. 

•  Cranmore  had  65%  of  its  skiers 
from  Massachusetts  (not  known  how 
many  are  eastern  Mass). 

•  78.2%  stayed  one  night  or  more 
each  visit — how  many  visits  unknown. 

•  Available  identined  data  on  Rhode 
Island  skiers  is  limited. 

Due  to  the  density  of  population  in 
Eastern  Mass.  and  the  financial 
affluency  of  the  market  area,  it  is 
difficult  to  envision  the  DOJ's  concern. 
There  are  so  many  choices  bom  great 
day  skiing  at  Nashoba,  Wachusett  and 
Temple  to  weekend  alternatives  from 
the  Berkshires  and  throughout  northern 
New  England.  Many  of  the  2nd 
homeownws  in  the  Valley  take 
advantage  of  seasonal  tickets  or  enjoy 
the  flei^iUty  of  a  14  ski  area  market  for 
their  growing  famiUes.  Throughout  the 
ski  season  they  are  prone  to  try  many  of 
the  different  areas.  If  they,  as 
consumers,  were  siuveyed  or 
interviewed  the  DOJ  would  know  how 
thrilled  they  are  wi^  the  merger,  and 
the  confidence  they  have  that  it  is  in  the 
public's  best  interest.  There  is  little  to 
no  concern  with  the  weekender  market 
about  monopoly  and  prices. 

Eoooowte  Impact 

The  DOJ's  decision  to  require 
divestitxire  of  Mt.  Cranmore  has  caused 
an  alarm  of  concern  to  go  off  throughout 
the  valley.  Mt  Cranmore  has  stiug^ed 
too  long  and  the  Task  Force  does  not 
believe  it  can  survive  as  a  status  quo 
stand  alone  operation.  Economists  we 
have  communicated  with  concuj.  We 
finally  got  the  wheel  fixed,  why  try  to 
tell  us  it  has  to  be  broken  again? 

The  required  action  will  have  an 
immediate  adverse  economic  impact  in 
Conway.  Concerns  are  already  being 
seen  with  properties  adjacent  to 
Cranmore  and  confidence  levels  are 
depleting  within  the  business 
community. 

1996  saw  $80  per  skier  visit  spent  in 
New  Hampshire  which  equates  to 
$10,000,000  being  spent  at  Mt. 
Craiunore,  plus  an  additional  $110  or 
$13,750,000  of  secondary  sales.  Since 
Mt.  Cranmore  is  not  a  self  contained 
resort,  the  actual  secondary  sales  could 
be  higher  in  Conway  and  Mt. 
Washington  Valley. 

Mt.  Cranmore  is  the  center  of 
Conway's  economy.  The  mountain  is 
rapidly  moving  into  year  round  recreate 
and  entertainment  which  will  increase 
the  economic  stature,  need  and  value  in 
the  Valley.  As  a  major  destination  resort 
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the  well  being  of  Mt.  Cranmore  is 
essential  to  our  resort/tourism  economy. 

The  DOJ.  prior  to  its  decision,  did  not 
evaluate  adverse  economic  impact  to 
Conwray  and  the  Valley.  Placing  it  on 
the  block  and  taking  it  away  from  its 
positive  management/ownerehip  and 
direction  puts  the  mountain  in  jeopardy. 
Should  history  repeat  itself,  and  the  DOJ 
cannot  guarantee  the  end  result  of  its 
decision,  it  would  cause  chaos  and  a 
devastating  economic  blow  which 
would  seriously  cause  loss  of  jobs, 
closure  of  businesses  and  negatively 
affect  the  Valley's  reputation  as  a 
quaUty  family  resort.  Not  enough  can  be 
said  as  to  the  importance  of  Mt. 
Cranmore.  The  potential  harm  if  DOJ  is 
wnmg,  which  we  believe  they  are,  far 
outweighs  the  issues  of  monopoly  and 
pricing.  You  are  talking  about 
livelihoods,  jobs,  famiUes.  business 
investments,  not  $2-$4  on  a  ski  ticket. 
You  are  talking  about  the  necessities  of 
life  not  the  expenditure  of  discretionary 
income. 

The  struggles  of  Mount  Cranmore  to 
survive  over  the  yeare  have  slowly 
caused  the  ski  area  to  be  what  it  is 
today.  Through  time,  the  separate 
entities  of  the  ski  area  and  tennis/ 
recreation  club  merged  together  and  the 
ski  development  easement  rights  were 
created,  and  a  hotel  site  was  approved. 
Regardless  of  the  owner,  these  segments 
need  to  remain  bound  together  as  the 
Mount  Cranmore  Recreation  area.  To 
segregate  them  now  or  in  the  future 
endangera  the  probable  well  being  of  the 
area  and  certainly  its  future  expansion 
opportunities.  The  DOJ  expressed 
during  its  visit  and  meeting  vnth  the 
local  Task  Force  that  it  appeared  the 
decision  documents  should  have  been 
mora  specific  as  concerns  what  would 
be  divested  at  Cranmore  and  that  it 
should  all  stay  intact. 

Overview  of  Ski  Industry  Smvival 

A.  Infrastructure:  The  1994/95  Kottke 
National  End  of  Season  Survey  and  the 
National  Ski  Areas  Association  and  Ski 
Industries  of  America  professional 
viewpoints  strongly  reflect  that  the 
industry  is  going  through  a  major 
change  in  (nder  to  survive.  With  a 
stagnant  U.S.  skier  consumer  group,  the 
only  national  upswing  has  been  the 
maricet  development  of  snowboarding. 

The  costs  to  operate  and  maintain  tne 
state-of-the-art  infrastructure  are 
increasing  at  a  rate  that  far  exceeds  the 
ability  for  the  U.S.  skier  population  to 
afford  to  sustain  and  are  grossly 
disproportionate.  One  result  has  been 
that  over  the  past  ten  years  ski  resorts 
have  declined  fix)m  750  to  52  (30%) — 
ALMOST  COMPARABLE  TO  THE 
BANKING  INDUSTRY. 


To  survive — ski  resorts — are  becoming 
a  leading  f<»ce  in  effidency-of 
operations,  cost  effective  management 
and  creative  operations.  To  do  this, 
mergera  and  special  unique  marketing 
and  partnership  deals  have  rapidly 
become  a  way  of  life.  Operating  ski 
resorts  acting  alone  without  sufficient 
leveraged  capital  are  not  surviving,  and 
will  not  if  the  DOJ  is  to  position  itself 
to  disallow  cost  effective  efficient 
operational  mergera.  As  clearly  pointed 
out  in  the  National  Ski  Areas 
Association's  letter  to  the  DOJ,  Mr. 
Otten  has  risen  as  an  exemplary  leader 
in  the  industry  fitun  which  all  who 
want  to  survive  are  looking  to  his 
methodology  and  example.  The  DOJ's 
decision  on  the  subject  merger,  if  not 
modified,  will  be  self  destructive  and 
lead  toward  the  potential  decline  and 
demise  of  a  national  industry  which  is 
extremely  important  to  the  national 
resort  and  tourism  economy.  It  is 
difficult  enough  to  have  positive 
economic  development.  The  industry 
certainly  does  not  need  the  DOJ's  help 
in  motivating  failure. 

Mt.  Cranmore.  as  a  stand  alone  ski 
area,  does  not  have  the  skier  capacity  to 
generate  the  revenues  to  maintain  and 
enhance  its  infrastructure,  provide  a 
qualitative  experience,  and  market  its 
existence.  Bemuse  of  American  Ski  Co. 
holdings  and  capital  leverage  abilities, 
the  operational  and  infrastructure 
efficiffiicies  took  hold  immediately  and, 
to  a  degree  never  before  experienced  at 
Mt.  Cranmore.  such  as  pass  through 
snowmaldng  equipment  from  Simday 
River  (light  yeara  ahead  of  what 
Cranmore  had),  new  detachable  high 
speed  quad  lifts  afibrdable  due  to 
multiple  site  purchase  needs,  cost 
effective  joint  location  maiketing,  and 
the  story  goes  on.  This  simply  expands 
the  area  of  market  draw,  brings  people 
for  weekday  skiing,  pays  overhead 
during  the  week  so  they  don't  have  to 
raise  prices  for  day  and  weekend  skiers. 
Mt.  Cranmore.  after  many  yeara,  literally 
leaped  into  the  modern  world.  The 
DOJ's  decision  will  stagnate  the  ski  area 
and  it  will  rapidly  recede  behind  the 
times  as  a  stand  alone  ski  mountain  and 
will  not  siuvive  in  the  future  market. 
Reference  is  once  again  made  to  the 
Horizontal  Merger  Guidelines  of  the 
DOJ. 

B.  Global  Market:  The  need  to  develop 
a  global  market  has  been  touched  upon    * 
tluoughout  this  report.  One  reason  so 
many  ski  areas  have  failed  in  the 
northeast  has  been  an  attitudinal 
problem  that  we  do  not  offer 
comparable  quality  and  that  we  are 
DRIVE-TO  resort  destinations.  The     • 
ability  to  make  ample  snow,  hold  it  on 
the  slopes,  properly  groom  the  snow. 


extend  the  season,  are  examples  of 
change  and  quality.  The  new  challenge 
is  to  attract  the  more  distant  traveler  to 
try  the  experience  and  reach  out  into  a 
market  place  which  is  foreign  to  New 
England  ski  areas.  To  keep  user  costs 
down  and  maintain  an  affordable  sport, 
an  expanded  market  is  required  botii  to 
those  in  the  U.S.  in  warm  weather 
geographic  regions  and  international 
markets.  Foreign  tourists  are  the  only 
import  trade  which  is  actually  on  the 
export  side  of  the  trade  deficit  as  they 
spend  their  money  here.  Mei^gen  free  up 
dollare  for  global  marketing  which  help 
many  enjoy  increased  rider  use  they 
would  not  ordinarily  have. 

C.  Mergers:  In  the  ski  industry 
mergera  are  the  current  and  future  vrave. 
If  they  are  disallowed,  the  industry  will 
continue  its  decline.  The  concerns  of 
monopoly  and  pricing  fly  in  the  face  of 
reality  in  a  recreational,  non  necessity, 
discretionary  industry.  The  DOJ  should 
not  jump  to  anti-trust  assumptions.  The 
Task  Force  is  confident  that  by  letting 
Mt.  Crarmiore  remain  with  the  merged 
entity,  the  assumptions  made  by  DOJ 
will  prove  to  be  wrong.  Instead,  the  DOJ 
should  put  TRUST  in  the  American 
Way.  Whether  right  or  wrong,  Mt. 
Cranmore  is  so  small  in  the  big  picture 
that  little  harm  will  come  of  it  and  the 
DOJ  will  have  a  documented  experience 
to  base  future  decisions  on. 

Mt.  Washington  Valley-^t  is  More  Than 
Skiing 

The  area  is  as  close  as  a  resort 
destination  can  be  to  being  year  round. 
Surveys  show  an  extremely  high  level  of 
use  (and  growing)  at  both  Attitash  and 
Cranmore.  The  mountains  themselves 
are  used  for  year  round  recreation 
(biking,  hiking,  sledding,  horseback 
riding,  water  slide,  dining,  bird 
watching,  foliage  looking,  X  coimtry 
skiing,  snow  shoeing,  snowmobiling, 
teimis,  swinuning,  etc.).  In  addition, 
they  are  a  part  of  the  whole  which 
makes  Mt.  Cranmore  and  Mt. 
Washington  Valley  a  major  New 
England  destination  family  resort.  If  Mt. 
Craiunore  is  not  part  of  the  merged 
entity,  it  will  have  a  major  negative 
impact  on  the  whole  with  its  inability 
to  maintain  what  it  now  offera  and  to 
grow  into  the  future  as  it  responds  to 
society's  changes  and  demands. 

Hei^ndahl  Hirschman  Index  (HHI) 

New  Hampshire  as  a  state  and  Mt. 
Cranmore  as  part  of  Mt.  Washington 
Valley,  is  the  core  in  the  New  England 
market  place.  Sixty  percent  of  all  NH 
vacationera  and  tourists  come  to  the 
White  Mountains.  It  is  estimated  that 
over  8.000,000  come  to  or  through 
Conway,  NH.  Based  on  previous  market 
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discussions,  the  DOf's  HHI  is  probably 
seriously  Hawed.  It  is  unknown  which 
ski  areas  were  used  for  the  Index. 
However,  it  is  obvious  from  the  data  we 
have  that  all  of  the  14  ski  areas 
identiPied  should  be  used.  In  addition 
the  following  should  be  used  as  a 
minimum:  Raased.  Temple,  Whaleback, 
Sunapee,  Saddleback  in  ME;  all  but 
Burke  and  )ay  Peak  in  VT,  Wachusett, 
Blue  Hills  and  Nashoba  Valley  in  MA. 
with  possible  consideration  of  the 
Berkshire  ski  areas  as  they  are  eastern 
New  England  weekend  accessible.  If 
DO)  Ls  determined  to  hold  to  its  vision 
of  what  Cranmore's  market  is.  then  they 
must  also  acknowledge  that  the  skiers 
firom  that  same  market  place  don't  just 
come  to  Mt.  Washington  Valley. 

It  is  the  opinion  of  the  Task  Force  that 
the  DOJ's  methodology  in  calculating 
the  HHI  is  significantly  flawed  if  the 
true  market  has  not  been  recognized  and 
all  ski  areas  were  not  used  in  making 
the  calculations.  Day  skiers  in  eastern 
Massachusetts  can  just  as  easily 
frequent  Nashoba.  Wachusett  and 
Temple,  for  example.  Weekenders  can 
seek  diversity  and  just  as  readily  go  to 
the  Berkshires.  The  Task  Force 
recommends  Prof.  Bill  Fischel. 
Economist.  Dartmouth  College.  NH,  who 
is  well  versed  in  New  England  economy 
and  the  ski  industry,  be  used  as  a  source 
by  the  DO)  for  recalculating  and 
developing  the  "HHI"  to  a  properly 
identified  market  area  with  specific 
concentration  in  relation  to  Mt. 
Cranmore. 

Recapitulation  of  Economists  Input 

1.  The  impact  on  New  Hampshire's 
skiers  was  not  addressed  by  DO).  Was 
the  justification  based  at  all  on  real  skier 
data?  What  is  the  number  of  Maine 
skiers  that  skied  in  NH  versus  the  total 
number  of  Maine  skiers?  What  were  the 
NH  ski  areas  that  were  visited? 

2.  The  government  has  not 
demonstrated  that  higher  prices  will 
occur  or  that  higher  prices  will  be 
unacceptable  to  the  skiing  public.  What 
is  the  price  elasticity  of  lift  prices?  At 
what  price  will  skiers  choose  another 
ski  area?  ASC  &  S-K-I  will  not  control 
the  whole  market.  Higher  prices  are 
justified  and  acceptable  to  skiers  when 
there  is  an  increase  in  the  level  of 
services,  improvement/expansion  of  the 
ski  area  or  added  amenities.  Such 
improvements  were  being  pursued  at 
Cranmore. 

3.  Skiers  do  not  make  their  decision 
on  where  to  ski  based  on  lift  ticket  price 
alone.  Arguably,  ski  conditions  at  an 
area  is  the  primary  decision  factor. 
Other  factors  are  ski  area  terrain, 
exposure  to  weather  conditions,  lift 
facilities,  lift  lines,  and  proximity  to  the 


skier.  Ski  area  amenities  such  as  food, 
lodging,  shopping,  etc..  are  some 
additional  factors. 

4.  As  part  of  a  Mt.  Washington  Valley 
resort  complex.  Cranmore  helps  bring  in 
tourists  to  the  area. 

5.  The  economies  of  scale  that  ASC/ 
S-K-I  merger  brings,  access  to  capital 
and  marketing  synergy  would  benefit 
Cranmore.  Cranmore  will  find  it  much 
more  difficult  to  "compete"  as  a  stand 
alone  ski  area. 

6.  DO)  is  not  correct  when  it  states 
that  expansion  of  an  existing  area  by 
other  parties  is  difficult  to  undeitalie 
and  is  not  an  option  as  a  response  to  the 
merger. 

7.  DO)  states  that  ASC  and  S-K-I 
together  had  43%  of  the  skier  days  in 
northern  New  England.  Correct  current 
data  shows  that  it  was  actually  37%  at 
all  ski  areas  in  the  three  states. 
Concentration  without  divestiture 
would  result  with  Maine  at  47%. 
Vermont  at  39%,  and  New  Hampshire  at 
25%. 

8.  Day  trip  skiers  (on  average)  have 
lower  average  skill  levels  and  are  more 
likely  to  ski  at  smaller  (non  resort)  areas. 
These  smaller  areas  do  not  appear  to 
have  been  included  in  DO)'s  "HHI" 
calculations.  It  is  not  clear  what  ski 
areas  in  NH  were  used  when  the  index 
for  Maine  day  skiers  was  calculated. 

9.  The  DO)  assumes  that  Cranmore 
will  be  attractive  to  another  buyer  at  a 
fair  market  price.  Ski  areas  of  Mt. 
Cranmore's  size  have  a  mixed  record  of 
viability  as  stand-alone  areas. 
Successful  marketing  of  the  ski  area  to 
day  trippers  is  imperative  if  this  area  is 
to  survive.  It  would  not  be  in  the 
interest  of  the  operator  to  raise  prices  to 
the  level  that  it  would  not  attract  a 
significant  volume  of  day  trip  skiere. 
There  are  many  other  ski  areas 
competing  with  Mt.  Cranmore  for  this 
day  trip  skier  market. 

10.  The  nature  of  the  skier  market 
nationally  and  internationally  is 
changing.  Ski  areas  in  the  region  are    - 
increasingly  attracting  skiere  fitim  the 
middle  Atlantic  states,  eastern  Canada, 
western  Europe.  Florida  and  even  Latin 
America.  Only  large  marketing 
organizations  can  compete  with  Rocky 
Mountain.  Canadian  and  European  sld 
areas  to  attract  skiers  from  these 
markets.  The  growth  of  the  industry  in 
New  England  can  occur  only  by 

.  attracting  new  skiers  from  outside  the 
region.  The  larger  ski  areas  and 
organizations  are  a  form  of  economic 
development  as  they  bring  additional 
tourists  into  the  region  which  would  not 
otherwise  take  place. 

\\.  The  list  of  ski  areas  used  in 
measuring  the  HHI  should  be  the  subject 
of  further  research.  Massachusetts  ski 


areas  should  be  included  in  the  analysis 
of  serving  day  trip  skiers  (and 
weekenders)  in  southern  New  England, 
called  eastern  New  England  in  the  court 
filing.  The  viability  of  small  ski  areas 
which  do  not  have  a  nearby,  related 
larger  area  in  today's  economy  is  not 
evaluated  by  the  DO).  The  economic 
development  component  of  the  ability 
of  a  laiger  organization  to  attract  skiers 
from  new,  more  distant  markets  is  not 
considered  at  all  by  the  DO). 

The  Maine  Comparison 

The  enclosed  reference  document, 
entitled  "Research  Memorandum — 
Profile  of  Visitora  to  Kfaine's  Ski 
Resorts.  Winter  Ski  Season  1994-95,"  is 
worthy  of  the  DOf  s  review. 

In  all  probability,  the  habits  of  skiere 
should  be  fairly  consistent  regardless  of 
the  state  they  visit  to  ski.  The  greatest 
diffierences  between  the  skiere  visiting 
New  Hampshire  veraus  Maine,  appear  to 
be  in  dollara  spent  per  ski  visit  and  size 
of  travel  group.  This  can  be  readily 
understood  as  the  Maine  report  reflects 
that  they  come  to  ski,  while  they  seek 
a  more  broad  based  winter  vacation 
experience  when  they  visit  the  likes  of 
Mount  Washington  Valley.  Visitors 
simply  do  more  crossover  activities 
such  as  cross  country  skiing,  shopping, 
and  dining,  and  the  slu  areas  are  more 
community  resOrt  oriented. 

The  most  significant  aspect  of  the 
study  is  the  confirmation  that  the 
market  is  New  England  and  not  the 
Main  day  skier/eastem  New  England 
weekeiKler.  This  is  docimiented  by  both 
the  NH  and  Maine  data  showing  where 
the  skiere  come  from,  and  providing 
interesting  statistics  on  where  else  those 
same  skiere  ski  throughout  the  winter 
season. 

Skier  visitore  to  Main  ski  often.  16.6 
times  in  Maine,  6.7  times  in  New 
Hampshire,  4.9  times  in  Vermont,  and 
8.4  times  elsewhere.  They  are  very 
diverse  and  mobile.  If  similar  data  was 
collected  on  skier  visitore  to  New 
Hampshire,  comparable  figures  would 
no  doubt  hold  true. 

•  29%  (93-M)  of  visitore  to  Maine 
also  skied  in  NH,  and  21%  in  VT. 

•  78%  of  Maine's  market  is  New 
England  based. 

■  5%  of  Maine's  skier  visitors  come 
from  NH  vereus  3%  of  New  Hampshire's 
skier  visitore  coming  from  Maine. 

Conclusion/Recommendation 

The  Task  Force,  representing  Mt. 
Washington  Valley,  concludes  that  the 
Department  of  )ustice  has  erred  in  its 
decision.  Replacing  dated  data, 
assumptions,  and  ski  industry 
conceptions  with  current  data,  reality, 
facts  of  life  and  a  more  informed 
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understanding  of  the  ski  industry 
should  allow  the  Department  of  Justice 
to  modify,  with  clear  conscience,  its 
order.  This  report  provides  the  DO)  with 
concise,  factual  information  which,  if 
known  or  available  to  DO)  during  its 
evaluation  and  decision  making  process, 
would  have  naturally  led  to  a  diflferent 
order. 

Mt.  Cranmore,  irrefutably,  should 
remain  in  the  merged  entity.  There  is 
absolutely  no  reason,  logic,  statistical 
data,  economic  philosophy,  formula  of 
monopoly,  or  price  control  methodology 
that  supports  the  divestiture  of  Mt. 
Cranmore.  To  the  contrary,  what  truly 
serves  the  public's  best  interest  and 
assures  the  success,  viability  and  future 
sustainability  of  Mt.  Cranmore,  and  the 
entire  well  being  of  the  area's  economy, 
is  to  modify  your  order  and  allow  Mt. 
Cranmore  to  stay  under  the  ownership 
and  management  of  American  Skiing 
Co. 

Have  They  (DO))  Gone  Out  of  Bounds? 

Is  the  American  public  wrong?  The 
Task  Force  has  not  found  an  iota  of 
public  opinion  which  supports  DO)'s 
decision.  Whether  lay  pereons, 
consumere,  ski  resort  operatore.  or 
professionals  and  associations  why  live 
by  the  existence,  success  of  the 
industry,  it  is  evident  the  DO)  is  not 
welcome  in  the  leisure  industry.  No  one 
can  underetand  why  the  DO)  feels  it  is 
within  the  DO)'s  purview  to  interfere  in 
a  market  place  which  attracts  the 
consumer  with  available  discretionary 
doUare. 

The  skier  market,  for  example,  is 
going  through  major  "survival" 
transition  as  has  been  strongly  touched 
upon  in  this  report,  and  it  is  the 
unanimous  feeling  of  the  Task  Force 
that  the  DO)  is  dead  wrong  in 
considering  that  the  ski  resort  market 
place  is  a  self-contained  market  place. 
The  DO)  is  acting  like  a  trotter  rece 
horse  wearing  blinders — they  see  the 
finish  line,  but  move  in  a  disciplined 
manner  with  no  peripheral  vision — they 
simply  don't  see  the  whole  field,  the  big 
picture.  The  ski  industry  is  not  in 
competition  with  itself— through 
mergere,  it  is  learning  to  survive  against 
a  much  bigger  market  place  commcHily 
known  as  the  Leisure  &  Sports  Industry. 
The  DO)  cannot  close  its  eyes  to 
gambling  resorts,  the  Disney  Worlds,  the 


massive  growth  of  cruise  ships,  the  ever 
growing  smaller  world  and  access  to 
warm  weather  resorts,  adventure/ 
experience  trips,  shopping  (the  #1 
leisure  activity  in  America),  theater 
trips,  arts-music,  or  simply  paying  equal 
to  lift  ticket  ski  prices  to  go  to  an  L.A. 
Lakere  basketball  game  in  the  upcoming 
season  because  they  paid  equal  to  the 
subject  merger  for  one  player's  salary 
and  percs. 

Because  of  the  general  economic 
condition  of  the  ski  industry,  the  EKDT 
must  carefully  reinvestigate  its 
Horizontal  Merger  Guidelines  and,  with 
open  eyes  and  minds,  recognize  that  the 
AJoierican  Ski  Co.  decision  has  universal 
impact  and  could  be  the  first  step  in 
devastating  an  American  pastime, 
causing  an  adveree  impact  en  an 
industry  in  a  manner  opposite  fitim  the 
proposed  purpose  of  its  actions. 

Should  the  consent  decree  not  be 
reversed,  the  DOJ  should  seriously 
consider  a  careful  review  of  the  anti- 
trust act  in  relation  to  today's  world. 

Speaking  not  only  for  Conway,  Mt. 
Washington  Valley,  and  the  State  of 
New  Hampshire,  but  also  for  the  entire 
ski  industry  and  the  discretionary  dollar 
leisure-sports  market  place,  the  DO)  has 
gone  out  of  bounds! 

Research  References  and  New  Statistic 
and  Infoimation 

1.  Committee  members 

2.  Eh*.  Larry  Goss.  Economist,  Institute 

for  NH  Studies 

3.  National  Ski  Areas  Associates, 

Colorado 

4.  Northern  Economic  Planners — Ski- 

KH,  Inc.  Skier  Survey  1994-95 
Season 

5.  The  NH  Ski  Industry  1992-93— its 

contribution  to  the  State's  economy 

6.  Kottke  National  End-Of-Season 

Survey  1994^5  and  Data  from  95/ 
96  Survey 

7.  American  Skiing  Company — 

Confidential— Offering 
Memorandum 

8.  Department  of  )ustice  from 

Discussions  to  releasable 

information  and  base  decision 

documents 
9  Ski  Area  Management  Magazine — 

)uly  1993  Articles  by  Jim  Spring 

and  David  Rowan 
10.  Sno  engineering:  Market  Research 

results  for  1995/96  Ski  Season 


11.  Mt.  Washington  Valley  Chamber  of 

Commerce 

12.  National  Skier  Opinion  Survey — 

1992-1996— Leisure  Trends  Croup 

13.  Roland  Vononlsen.  Economist,  NH 

Electric  Cooperative,  Inc. 

14.  Wall  Street  )oumal 

15.  State  of  New  Hampshire  Dept.  of 

Resources  &  Economic 
Development 

16.  Ski  Industries  of  America 

17.  Davidson-Petereon  Associations, 

Inc.,  Research  Memorandum  for  Ski 
Maine 

18.  US  Department  of  )ustice  Horizontal 

Merger  Guidelines 

Kottke  National  End  of  Season  Survey 

It  is  the  Task  Force's  understanding 
that  the  DO)  used  the  1993/94  Kottke 
National  End  of  Season  Survey  as  a  base 
professional  reference. 

We  strongly  urge  the  DO)  to  carefully 
review  both  the  1994/95  and  the  "just 
off  the  press"  1995/96  Kottke  final 
reports  prepared  through  the  National 
Ski  Areas  Association. 

Significant  changes  and  new  areas  of 
data  and  information  have  been 
integrated  into  the  reports  as  compared 
to  the  1993/94  vereion. 

Coping  with  infrastructure  demands, 
capital  needs,  market  trends,  rapid 
industry  movement  toward 
partnerehips/mergers  to  avoid  becoming 
a  historical  statistic,  and  creative 
management  are  now  all  reflected  in  the 
report.  DO)  will  find  the  material 
educational  and  informational  toward 
better  underetanding  the  ski  industry  of 
today.  EXDJ  will  find  that  the  consiuner 
experts  are  very  supportive  of  Mount 
Washington  Valley's  Task  Force 
position  on  Mount  Cranmore  and 
today's  necessity  that  Cranmore  remain 
part  of  the  merged  entity  to  serve  the 
public's  and  the  indust^'s  best  interest. 

Industry  Overview 

The  U.S.  ski  market  is  a  fragmented 
industry,  with  516  ski  areas  in  operation 
during  the  1995-96  season.  Over  the 
past  15  yeare,  participation  in  the  sport 
of  skiing  has  remained  relatively  stable, 
averaging  approximately  50  million 
skier  visits  nationally.  No  single  ski  area 
accounted  for  more  Uian  approximately 
3%  of  1994-95  skier  visits.  The  market 
is  characterized  by  both  regional  and 
national  competition. 


National  Ski  Areas  Asscxjiation  Regions  and  Skier  Visits 

[In  ttKKisands] 


Season 

Northeast 

Souttieast 

Midwest 

Rocky  mtn 

Pacific  West 

Total 

1991/92  

1982/93  

12.252 
13,217 

4.425 
4,660 

6.53.') 
6.978 

17,687 
18,602 

9,936 
10,575 

50,KV) 
54,032 
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National  Ski  Areas  AssoaATiON  Regions  and  Skier  Visits— Continued 

[In  thousands] 


Season 


1993/94  

1994/96  

1996/96*  

Northeast:  CT,  MA.  ME,  NH,  NY,  VT,  Rl 

MidKWSt:  lA,  IL.  IN.  Ml.  MN.  MO,  ND.  NE.  OH.  SO.  W1 

Pacific  West:  AK.  AZ.  CA.  NV.  OR,  WA 

Southeast:  AL,  GA.  KY.  MD.  NC.  NJ.  PA.  TN,  TN.  VA. 

WV 
Rocky  Mountain:  CO.  ID.  MT,  NM.  UT,  WY 


Northeast 


13,718 
11.265 
13,830 


Southeast 


5.806 
4.746 
5.274 


Source:  1994/95  KOTTKE  NATIOI^L  END  OF  SEASON  SURVEY. 

•  Prelkmnanly  reported  by  Kottke  National  End  of  Season  Survey  1995/96. 


7.364 
6.907 
7.144 


Rocky  min 


17.503 
18.412 
18,007 


Pacific  West 


10.244 

11.346 

8.861 


Total 


54.637 
52,676 
53,116 


The  ski  industry  is  presently 
experiencing  a  period  of  consolidation 
and  attrition,  which  is  reflected  in  a 
signiHcant  decline  in  the  total  number 
of  areas  over  the  last  ten  years. 
Management  believes  that  the  driving 
forces  behind  both  consolidation  and 
attrition  are  the  need  to  gain  access  to 
capital  to  maintain  state-of-the-art 
facilities  and  the  need  to  retain 
professional  management,  and  the 
inability  of  numerous  resorts  to  keep 
pace  with  the  competition  with  respect 
to  one  or  both  of  these  market  forces. 
The  trend  among  leading  resorts  is 
toward  investing  in  improving 
technology  and  infrastructure  so  as  to 
deliver  a  more  consistent,  high  quality 
producrt. 

The  NSAA  deHnes  the  Northeast  ski 
resort  market  as  encompassing  the  New 
England  states  and  New  York,  although 
the  Company  believes  its  market 
extends  as  far  as  the  Mid-Atlantic  states 
and  southeastern  Canada.  The  Northeast 
market  has  averaged  approximately  12 
million  annual  skier  visits  over  the  last 
Hfteen  years.  Within  the  Northeast 
region,  skiers  i:an  choose  from  among 
over  50  major  resorts.  The  region's 
major  resorts  are  concentrated  in  the 
mountainous  areas  of  New  England  and 
eastern  Now  York,  with  the  bulk  of 


skiers  coming  from  the  population 
centers  located  in  eastern 
Massachusetts,  southern  New 
Hampshire,  Connecticut,  eastern  New 
York.  New  Jersey  and  the  Philadelphia 
area.  Data  collected  at  Sunday  River 
indicate  that  approximately  43%  of  its 
weekend  skiers  reside  in  Massachusetts. 
Similar  data  collected  at  Killington  and 
Mt.  Snow  indicate  that  approximately 
23%  and  35%  of  their  weekend  skiers, 
respectively,  reside  in  New  York,  with 
hign  concentrations  from 
Massachusetts.  Connecticut,  New  Jersey 
and  Vermont. 

The  Northeast  ski  market  consists  of 
ess«ntially  two  segments:  day  skiing  and 
vacationers.  The  day  skiing  market  is 
comprised  of  skiers  who  live  within  a 
four  hour  driving  radius  of  a  particular 
resort.  Day  skiers  may  stay  for  one  to 
two  days  in  a  single  trip.  Approximately 
35  million  people  lie  within  the 
Company's  day  skiing  market,  which 
includes  the  New  York  and  Boston 
metropolitan  areas.  The  vacation  market 
is  a  national  market  for  destination 
resorts.  While  the  Northeast  does  not 
draw  significant  numbers  of  vacationing 
skiers  from  the  Western  regions  of  the 
country,  it  competes  with  the  Rocky 
Mountain  and  Pacific  Northwest  areas 
for  Eastern  vacationing  skiers.  Over  the 


last  several  years,  the  Company  has 
begun  to  compete  in  certain 
international  markets,  with  the  U.K. 
market  historically  producing  the 
highest  levels  of  international  skier 
visits. 

Management  t)elieves  that  certain 
demographic  trends  and  trends  in  the 
U.S.  ski  industry  will  be  favorable  for 
the  Company's  business  outlook.  The 
"echo  boom"  generation  is  of  prime  age 
for  introduction  to  skiing  and 
snowboarding.  The  trend  toward 
consolidation  is  expected  to  permit 
larger,  multiple  resort  companies  to 
concentrate  more  of  their  marketing 
efforts  on  attracting  new  participants  to 
the  sport.  Improved  snowmaking 
technology  and  grooming  techniques 
assure  visitors  better  quality  and  more 
consistent  conditions.  High  sf>eed  chair 
lifts  also  increase  the  quality  of  the 
experience  by  permitting  more  skiing 
during  a  resort  visit.  As  an  active  family 
sport,  skiing  benefits  from  the  special 
trends  toward  family  vacationing  and 
health  consciousness.  Finally, 
management  believes  its  success  with 
the  first  Summit  Hotel  program  is 
directly  related  to  the  desire  for 
affordable  vacation  property  ownership 
among  a  growing  population  of  skiers. 


AMERICAN  Skiing  Company  Resort  Overview 


Resort 

Skiable 
terrain 
(acres) 

Vertical 
drop 

Trails 

Lifts 

Snowmaking 
coverage 
(percent) 

Groomers 

lodges 

1994- 

95 

skier 

visits 

(000s) 

1995- 

96 

skier 

visits 

(000s) 

Killtngton,  ShertMjme.  VerttKXit  

Surxlay  River.  Newry,  Mairte  

Mount  Snow,  Haystack.  Dower,  Vermont 

918 

640 
751 

3,150 

2,300 
1.700 

165 

120 
130 

1  Gondola 

2Detachable 

15  Fixed  Grp  ... 

2  Surface 

3D6tachable 

12  Fixed  Grip  .. 

1  S«ifface 

1  Detachable 
20  Fixed  Grip  ... 

3  Surface 

60 

92 
84 

29 

11 
13 

7 

4 
6 

826 

536 
461 

905 

689 
653 
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American  Skiing  Company  Resort  Overview— Continued 

Resort 

Skiable 
terrain 
(acres) 

Vertical 
drop 

Trails 

Lifts 

Snowmaking 
coverage 
(percent) 

Groomers 

Lodges 

1904- 

95 

Skier 

visils 

(000s) 

1995- 

96 

■kiM 

visits 
(000s) 

Sugarioal  Carrabassett.  Vafley,  Maine 
SugartJush.  Warren.  Vemiont  

615 

413 
214 

2,820 

2.600 
1.750 

116 

111 
45 

1  Gondola 

1  Detachable 
11  Fixed  Grip  ... 

1  Surface 

4Detachable 

4  Surface 

10  Fixed  Grip  ... 

1  Detachable 

7  Fixed  Grip  ... 

2  Surface 

92 

74 
100 

11 

9 
5 

1 

5 
2 

312 

331 
182 

349 

Attitash,    Bear    Peak,    Baitett.    New 
Hampshire. 

373 
201 

3.451 

255 
190 

687 

54 
36 

2  Gondola 

12  Detachable 
75  Fixed  Grp  ... 

13  Surface 

1  Detachable 

8  Fixed  Grip  ... 

4  Surface 

1  Detach^}le 
4  Fixed  Grip  ... 
1  Surface 

80 

98 

100 

78 

6 

3 

25 

3 
2 

2,647 

1 
207 

95 

Waten^He    VaDey.    Watervflle    Valley. 
New  Hampshire. 

Mt    Cranmore,    North   Conway,    New 
Hampshire. 

2,020 
1,167 

2.970 

257 

125 

Subtotal— Resorts  to  be  divested 

445 

90 

2Detachabie 
12  Fixed  Grip  ... 
5  Surface 

98 

9 

5 

302 

382 

2  Gondola 

14  Detachable 
87  Fixed  Grip  ... 
18  Surface 

Total 

3!896 

777 

82 

87 

30 

2.949  1 

3.352 

Strategy 

Invest  in  Ski  Experience.  Management 
believes  that  the  most  efficient  way  to 
increase  resort  visitation  is  to  provide 
the  highest  quality  skiing  available.  The 
Company  intends  to  continuously 
improve  the  infrastructure  at  each 
resort,  emphasizing  modernization  and 
introducing  at  the  SKI  resorts  the 
snowmaking  and  grooming  successfully 
implemented  at  the  Company's  other  ski 
areas.  Management  expects  to  invest 
approximately  $50  million  in 
improvements  in  lifts,  snowmaking, 
grooming  and  trail  design  over  the  next 
three  years,  of  which  approximately 
70%  is  designated  for  SKI  resorts. 

Alpine  Experience 

The  guests  at  Attitash/Bear  Peak  and 
Cranmore  are  very  similar  in  relation  to 
alpine  experience.  At  Attitash/Bear  Peak 
92.5%  ski.  with  40.1%  intermediate, 
and  6.1%  snowboard,  with  33.3% 
advanced.  At  Cranmore  94.3%  ski,  with 
41.9%  intermediate,  and  only  5.2% 
snov)d>oard,  with  40%  being 
intennediate  (Refer  to  Tables  1  (sports) 
and  3  (ability  level)  for  comparison). 

The  average  number  of  guests  in  a 
party  at  Attitash/Bear  Peak  and 
Cranmore  is  6  and  5,  respectively. 


Cranmore's  lower  guest  coimt  can  be 
attributed  to  the  higher  percentage  of 
their  guests  coming  with  their  family  as 
compared  to  Attitash/Bear  Peak.  At 
Cranmore  37.2%  come  with  their  family 
as  compared  to  30.1%  at  Attitash/Bear 
Peak.  The  guests  at  both  mountains  are 
more  likely  to  come  with  friends  than 
with  family,  groups  or  alone.  A  total  of 
39.0%  of  Attitash/Bear  Peak  and  34.0% 
of  Cranmore  guests  come  with  their 
friends  (Refer  to  Tables  2  (guest's  party) 
and  4  (party  size)  for  comparison). 

More  thain  half  of  the  guests  at  both 
mountains  are  return  customers,  with 
65%  at  Attitash/Bear  Peak  and  61%  at 
Cranmore  (Refer  to  Table  5  for 
comparison  of  return  guests).  Overall, 
the  guests  are  using  the  traditional  lift 
ticket  rather  than  the  smart  ticket  or 
season  pass.  The  traditional  lift  ticket  is 
being  used  more  at  (>anmore  (72.0%) 
than  at  Attitash/Bear  Peak  (64.3%)  by 
the  guests.  Of  the  guests  that  have  been 
to  Attitash/Bear  Peak,  the  traditional  lift 
ticket  is  the  choice  by  62.6%  of  the 
guests  as  compared  to  only  24.8% 
choosing  the  smart  ticket.  Of  the  guests 
that  have  never  been  to  Attitash/Bear 
Peak,^7.5%  use  the  traditional  ticket 
and  27.8%  use  the  smart  ticket. 
&anmore  guests,  whether  return  skiers/ 


riders  or  not,  are  using  the  traditional 
lift  ticket  more  often  than  Attitash/Bear 
Peak  quests. 

A  higher  percentage  of  Cranmore 
guests  decides  on  which  ski  area  to  visit 
because  of  a  positive  past  experience 
than  did  the  Attitash/Bear  Peak  guests, 
with  44%  and  35%,  respectively.  The 
second  important  reason  was  the 
convenience  to  where  the  guests  lived, 
which  represented  about  a  quarter  of  the 
guests  at  both  mountains  (Refer  to  Table 
16). 

The  average  nvunber  of  times  skied/ 
rode  last  year  was  about  thirteen  times 
for  both  Attitash/Bear  Peak  and 
Cranmore  guests.  Attitash/Bear  Peak 
guests  skied/rode  at  Attitash  a  total  of 
280  times,  followed  ^y  Simday  River 
(159  times).  Wildcat  (109  times). 
Cranmore  (94  times)  and  Loon  (83 
times).  On  average,  the  guests  skied/ 
rode  at  Attitash/Bear  Peak  9  times, 
followed  by  Maine  areas  6  times  and 
Out  West  5  times.  The  guests  at 
Cranmore  skied/rode  86  times  at 
Cranmore  and  80  times  at  Attitash/Bear 
Peak.  Sunday  River  was  skied/rode  62 
times  by  the  guests  and  Wildcat  45 
times.  On  average,  Cranmore  guests 
skied/rode  8  times  in  Maine,  7  times  at 
Cranmore  and  6  times  Attitash/Bear 
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Peak  (Refer  to  Tables  6  (number  of 
visits)  and  7  (areas  skied  last  year)  for 
comparison. 

The  guests  at  both  mountains  have 
similar  music  taste.  Sof\  Rock  was  the 
favorite  format  for  guests  at  Attitash/ 
Bear  Peak  (48.4%)  and  Cranmore 
(46.3%).  This  was  followed  by  Hard 
Rock,  which  represented  18.0%  at 
Attitash/Bear  Peak  and  13.2%  at 
Cranmore  (Refer  to  Table  9  for  radio 
format  comparison). 

A  total  of^74.1%  of  Attitash/Bear  Peak 
guests  did  not  go  night  skiing  last  year 
and  only  12.8%  went  once.  A  total  of 
65.8%  of  Cranmore  guests  did  not  go 
night  skiing  and  even  fewer.  9.8%,  went 
only  once  (Refer  to  Table  8  for 
comparison). 

The  Bear  Peak  experience  for  both 
Attitash/Bear  Peak  and  Cranmore  guests 
was  not  satisfying.  The  guests  were  only 
satisfied  with  the  ease  of  riding  the  lift 
and  all  other  respective  categories 
received  satisfaction  ratings  less  than  8 
(Refer  to  Table  10  for  comparison  of 
Bear  Peak  experience). 

Guest  Experience 

In  comparing  the  guests'  experience  at 
Attitash/Bear  Peak  with  Cranmore, 
many  similarities  o<;cur.  However,  a 
number  of  differences  also  appear.  The 
percentage  of  guests  staying  overnight  is 
higher  at  Attitash/Bear  Peak  than  at 
Cranmore.  86.1%  compared  to  78.2%, 
rtispectively  (Refer  to  Table  11).  The 
guests  that  are  staying  overnight  are 
primarily  staying  at  a  friend's  home/ 
condominium  or  either  at  a  home/ 
condominium  they  rent.  A  total  of  32% 
of  Attitash/Bear  Peak  guests  stay  at  a 
friends  and  29%  stay  in  a  home/ 
condominium  they  rent.  A  total  of  29% 
of  Cranmore  guests  stay  with  friends 
and  27%  stay  in  a  honie/condominium 
they  rent  (Refer  to  Table  12  for  where 
visitors  are  staying)   A  higher 
pen:enlage  of  Attitash/Bear  Peak  guests 
(.'j.'i%)  stay  over  for  two  nights  than 
Cranmore  guests  (47%)  (Refer  to  Tables 
13  for  length  of  .stay  and  14  for  days 
skied/rode  during  trip). 

The  best  way  to  reach  the  Attitash/ 
Bear  Peak  and  Cranmore  guest  is 
through  direct  mail,  followed  by  the 
radio.  A  total  of  44.5%  of  the  Attitash/ 
Bear  Peak  guests  and  50.8%  of 
(Cranmore  guests  believed  that  diret;t 
ninil  was  the  liest  way  to  reach  them. 
This  compares  to  radio,  which 
rtjpreseiits  30.9%  of  Attitash/Bear  Peak 
gue.sts  iiiid  25.4%  of  Oanmore  guests 
(Refer  to  Table  15).  Sic;  magazine  was 
the  most  fro<|uuritly  read  magazines  for 
guests  at  both  mountains,  but  it  was 
only  rarely  read  (Refer  to  Table  17). 


Program  Participation 

A  high  percentage  of  Attitash/Bear 
Peak  and  Cranmore  guests  do  not  have 
an  Edge  Card  (68.5%  and  69.8%. 
respectively).  In  addition,  a  high 
percentage  of  the  guests  at  both 
mountains  are  not  familiar  with  the 
Edge  Care  (Refer  to  Table  18  and  Table 
19). 

The  primary  reason  why  Attitash/Bear 
Peak  and  Cranmore  guests  did  not  shop 
at  CriSports  was  because  they  did  not 
need  anything  (Refer  to  Tables  20  and 
21). 

The  traditional  lift  ticket  is  used  more 
at  Cranmore  (72.4%)  than  at  Attitash/ 
Bear  Peak  (64.3%).  As  would  be 
expected,  the  smart  ticket  is  used  more 
at  Attitash/Bear  Peak  (26.1%)  than  at 
Cranmore  (19.8%).  Over  half  (52.6%)  of 
the  Attitash/Bear  Peak  guests  and  43.6% 
of  Cranmore  guests  selected  their  ticket 
because  of  the  better  perceived  value 
(Refer  to  Tables  22,  23a  and  23b  for 
comparison  of  lift  ticket  and 
explanation  for  lift  ticket). 

Only  37.3%  and  31.8%  of  Attitash/ 
Bear  Peak  and  Cranmore  guests, 
respectively,  visit  Attitash/Bear  Peak 
during  the  summer  (Refer  to  Table  24). 
Cranmore  guests  use  the  Alpine  Slide 
and  Water  Slide  86%  and  80%  of  the 
time,  respectively.  Attitash/Bear  Peak 
guests  use  the  Alpine  Slide  and  Water 
Slide  only  56%  and  45%  of  the  time, 
respectively  (Refer  to  Table  25  for  a 
comparison  of  activities  participated  in). 

A  high  percentage  (85%)  of  tne  guests 
at  both  mountains  have  not  taken  more 
than  1  or  2  lessons  in  the  past  Five  years. 
This  might  be  attributed  to  the  high 
percentage  of  intermediate  and 
advanced  skiers/riders  at  both 
mountains.  Roughly  40%  of  the  guests 
at  both  mountains  would  take  a  lesson 
if  special  rates  were  offered  (Refer  to 
Tables  26  and  27  for  comparison  of 
lessons  and  motivations  for  taking 
lessons). 

Guest  Information 

The  gender  distribution  at  Attitash/ 
Bear  Peak  is  60.7%  male.  This  compares 
to  Cranmore,  where  53.6%  of  the  guests 
are  males.  Approximately  half  of  the 
guests  at  Cranmore  are  married  with 
children  and  31.9%  are  single  with  no 
children.  Of  the  Cranmore  guests  that 
have  children.  47.8%  have  two  children 
and  33.7%  have  only  one  child.  A  lower 
percentage  (42.1%)  of  guests  at  Attitash/ 
Bear  Peak  are  married  with  children 
than  at  Cranmore.  but  a  higher 
percentage  (39%)  are  single  with  no 
children.  Of  the  Attitash/Bear  Peak 
guests  that  have  children.  53.5%  of 


guests  have  two  children  and  24.1% 
have  one  child.  The  average  age  for 
children  at  both  mountains  is  ten  years 
old.  The  average  age  of  guests  at 
Attitash/Bear  Peak  is  36  years  old  as 
compared  to  38  at  Cranmore  (Refer  to 
Tables  30  and  31  for  comparison  of 
children's  age  and  visitor's  age). 

The  average  household  income  for 
Cranmore  guests  is  higher  than  Attitash/ 
Bear  Peak  guests.  A  total  of  26.5%  of 
Cranmore  guests  have  an  income  of 
$50,000  to  $75,000  as  compared  to 
21.6%  of  Attitash/Bear  Peak  guests.  A 
total  of  27.0%  of  Attitash/Bear  Peak 
guests  have  an  income  of  $20,000  to 
$50,000  as  compared  to  24.7%  of 
Cranmore  guests  (Refer  to  Table  32  for 
comparison  of  household  income). 

There  is  a  higher  percentage  of 
Attitash/Bear  Peak  guests  that  own 
vacation  property  than  Cranmore  guests 
(30.8%  and  25.8%,  respectively)  (Refer 
to  Table  33).  A  total  of  31.8%  of  the 
Attitash/Bear  Peak  guests  that  own 
vacation  property  have  a  household 
income  of  $125,000  and  more. 
Approximately  a  third  of  Cranmore 
gumts  have  a  household  income  of 
$75,000  to  $100,000.  A  higher 
percentage  (56.9%)  of  Craiunore  guests 
owns  a  single  family  home  than 
Attitash/Bear  Peak  guests  (45%).  Thirty- 
three  percent  of  Attitash/Bear  Peak 
guests  own  a  condominium  compared  to 
only  fifteen  percent  of  Cranmore  guests 
(Refer  to  Tables  34  for  comparison  of 
type  vacation  property  owned  and  35 
for  where  vacation  property  is  located 
and  36  represents  the  interest  of 
obtaining  information  frartaining  to 
vacation  ownership).  Approximately  a 
quarter  of  the  guests  at  both  mountains 
are  interested  in  information  about 
vacation  ownership. 

Guests  that  are  skiing/riding  at 
Attitash/Bear  Peak  and  Cranmore  are 
primarily  traveling  from  Massachusetts, 
with  69%  and  65%,  respectively. 
Cranmore  attracts  more  guests  from  New 
Hampshire  (16%)  than  Attitash/Bear 
Peak  (7%).  Also,  more  guests  are  going 
to  Cranmore  from  Maine  (5%)  than  to 
Attitash/Bear  Peak  (2%)  (Refer  to  Table 
37  for  comparison  of  the  states  where 
guests  are  coming  from). 

Table  38  and  Table  39  represent  the 
likelihood  of  returning  and  the  potential 
of  recommending  the  ski  area  to  a 
friend.  Over  half  of  the  guests  are  likely 
to  return  next  year  and  most  every  guest 
will  recximmend  the  ski  area  to  a  friend. 
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In  total,  Cranmore  guests  skied'rcde  at  Cranmore  a  total  of  86  times  last  year.  Anitash  was  the 
ne.\t  most  frequented  area  for  Cranmore  guests  to  ski/ride  at  last  year  (SO  limes).  Sunday  River, 
Wildcat  and  Other  NH  areas  follow  ed  wiih  62,  45  and  59  times,  respectively. 


100 


Number  of  Times  Skied/Boarded  Last  Year 


C*"') 
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Cranmore 
Market  Research  Results:  1995-96 


Q7:  Attitash 
Q8:  Sugarbush 
Q9:  Loon 
QIO:  Cranmore 
Qll:  Sunday  River 
Q12:  Wildcat 
QI3:Waterville 
Q14:  Breiton  Woods 
Q15:  Out  West 
Q 16:  Other  NH 
Q17:VT 
QI8:ME 
QI9:MA 


The  average  number  of  times  Cranmore  guests  skied/rode  at  Cranmore  was  7  times  last  year.  Ski 
areas  in  Maine  had  an  average  of  8,  while  Anitash,  as  well  as  areas  out  West,  averaged  6. 


Average  Times  Skied/Boarded  Last  Year 
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Cranmore 
Market  Research  Results:  1995-96 


Q7:  Anitash 
Q8:  Sugarbush 
Q9:Loon 
QIO:  Cranmore 
Qll:  Sunday  River 
Q12:  Wildcat 
Q13:  Waterville 
Q14:Brenon  Woods 
Q15:  Out  West 
Q 16:  Other  NH 
Q17:  VT 
Q18:ME 
Q19:MA 
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Cranmore 


Guest  Experience 


78.2%  of  Craninoie  guests  are  staying  ovemigbt. 


Ovemigrit 
78.2% 

Type  of  Visit  to  Cranmore 

Day  Trip 
21.8% 

^^^IHIIP^BKSBHPvvBDBESf 

• 

Market  Research  Results:  1995-96 

29.4%  of  the  Cranmore  guests  that  are  staying  overnight  are  sti^ii^  at  a  friend*s  home  or 
condominium.  26.8%  are  sUying  at  a  home  cr  condominium  they  rent 


Overnight  Accommodations  for  Trip  to  CrannK>re 


nanwfconoo  we  owrn 
21.6% 


Home/coTHfo  we  rent 
26.8% 


Local  moleMtotel 
22.2% 


Frierxfs  homefeoodo 
29.4% 


Market  Research  Results:  1995-96 


About  half  of  the  Cranmore  guests  that  are  staying  overnight  are  only  staying  over  for  tA\'0 
nights.  39.7%  of  those  staying  overnight  for  2  nights  are  staying  at  a  irieiKl's  home  and  25.0% 
are  suying  at  home  they  rent  (Refer  to  Crosstab  6:  Where  the  guests  are  staying  overnight  and 
How  many  nights). 
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31.8%of  the  Cranmore  winter  guests  visit  .Aniiash  during  the  sxmmier. 


Percent  Visiting  Attitash  in  the  Summer 
Cranmore  Guests 


No 
68.2% 


Yes 
31.8% 


Maiket  Research  Results:  19S5-96 


Overall,  the  guests  that  visit  Attitash  during  the  summer  are  participating  ahnost  equally  in  all  of 
the  following  activities:  Events,  Water  Slide,  .Mountain  Biking,  Alpine  Slide.  Horseback  Riding 
and  the  Driving  Range.  Horseback  Riding  has  the  highest  percent,  15.4%,  and  Events  represent 
the  lowest  percent,  13.2%. 


Othw 
14.3% 


Events 
13.2% 


Waterside 
14.3% 


-Driving  Range 
14.3% 


Acth/itles  During  the  Summer 
That  Guests  Participated  In 


Market  Research  Results:  1995-96 
Cranmore  Guests 


Mtneiung 
14.3% 


Alpine  Slide 
14.3% 


Horseback 
15.4% 


Approximately  88.0%  of  the  Cranmore  guests  rate  their  ability  level  at  least  intermediate.  A 
high  percentage  (83.9%)  of  the  guests  at  Cranmore  have  not  taken  more  than  1  or  2  lessons  in  the 
past  5  years  (Refer  to  Crosstab  \\ :  Ability  le\  el  and  Participation  in  lesson). 
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26.5%  of  the  guests  make  520,000  -  SfOOCO  aud  24.7%  make  $20,000  -  S49,999. 


Household  Income  of  Cranmore  Guests 


S125.000&Over 
9.4% 


$100.000 '$124,999 
11.2% 


$75.000 -$99,999 

15.3% 


$50,000.  $74,999 
26.5% 


Student/ <$20k 
12.9% 


$20.000 -$49,999 
24.7% 


Market  Research  Results:  1995-S6 


A  quarter  of  the  guests  own  vacation  propeny. 


%  of  Vacation  Property  Owned  by  Cranmore  Guests 


No 
74.2% 


Yet 
2SJ% 


Market  Research  ResuRs:  1S95-96 
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Of  the  26%  that  o>*"n  \-acation  homes,  3 1  S"?  o  haN  e  a  household  income  of  S75,000  to  599,999 
and  29.5%  have  a  household  income  of  550.000  lo  574,999  (Refer  to  Crosstab  14:  Household 
income  and  Vacation  property  o^^•ners). 


Of  the  guests  that  own  vacation  property,  56.9'?'o  oun  single  family  homes  and  15.7%  o^wi  a 
condominiums/towhhouse  and  1 5 .  IV^  own  a  limeshare. 


Type  of  Vacation  Property  by  Cranmore  Guests 


other 

11.8% 


Tuneshare 
15.7% 


Condo 

15.7% 


Single  FamHy  Home 
56J% 


Market  Research  Results:  1995-96 


Of  the  guests  that  oun  vacation  property,  42%  are  located  at  a  ski  resort. 


Location  of  Vacation  Property  Owned  by  Cranmore  Guest 


Other 

12.0% 


City 
zo% 


Ocean 
26.0% 


Lake  Area 

MSfk 


Ski  Resort 

42.0% 


Market  Research  Results:  1995-96 


MUMQ  COM  44M-M-C 


A  total  of  71.1%  are  not  interested  in      at  Attitash/Bear  Peak.  Of  the  percent  of 
learning  more  about  vacation  ownership    guests  that  do  not  want  information. 
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70.1%  currently  do  not  own  vacation 
property  (Refer  to  Croastab  15:Intere8ted 


in  learning  more  about  vacation 
ownoehip  and  Own  vacation  property). 

The  maiority  of  Cranmore  guests  aie 
traveling  from  Maasachuaetts  followed 


by  New  Hampshire  (15.6%),  Rhode 
bland  (8.3%)  and  Maine  (5.2%). 


FRBaUENCY  OF  WHERE  QUESTS  ARE  COMMQ  FROM 


Valualabal 

VMua 

Frsquancy 

Peicani 

VaMper- 
cam 

Cum.  par- 
oant 

• 

MA 

117 

ea9 

eao 

60.9 

HH  

30 

1S.6 

15.8 

76.6 

Rl 

16 

8.3 

8.3 

84.9 

Maaina 

12 

8.3 

6.3 

91.1 

INE  —.^ 

10 

5.2 

5.2 

96.4 

CT.         _-...*. 

2 

1.0 

1.0 

97.4 

MJ  ... 

2 

1.0 

1.0 

98.4 

NY  

2 

1.0 

1.0 

90.5 

„ „ „ 

OH 

1 

.5 

.5 

100.0 

Total 

192 

loao 

100.0 

16.7%  of  the  guests  come  firom  the 
Boston  area  and  12.5%  come  from 
Northern  Massachusetts 


FREQUENCY  OF  3-OIQIT  ZiP  COOES  OF  WHERE  QUESTS  ARE  COMING  FROM 


Value  MmI 


Boston  Mass  ... 
Nc  Mesa  ....*.... 
SE  N.H _ 

PrcfvWanceai 

NE  R.I  

NE  Mass  

SE  Mass  

South  N.H  

Cape  Mass  — 


VMus 


021 
019 
098 


Central 
South  M.E 


Total 


028 

020 

027 

018 

023 

030 

026 

015 

017 

039 

040 

014 

029 

010 

016 

025 

031 

022  . 

032  . 

033  . 
041  . 
084  . 


Fiequancy 


088 


148 
380 
4th 


32 
24 
19 
13 
13 
9 
9 
8 
8 
7 
6 
5 
5 
5 
4 
3 
3 
2 
2 
2 
2 


192 


16.7 

12.5 

9.9 

6.8 

6.8 

4.7 

4.7 

4.2 

4.2 

3.6 

3.1 

2.6 

2.6 

2.6 

2.1 

1.6 

1.6 

1.0 

1.0 

1.0 

1.0 

.5 

.5 

.5 

.5 

.5 

.5 

.5 

.5 

.5 

.5 

.5 


100.0 


VaM  par- 
cant 


16.7 

12.5 

9.9 

6.8 

6.8 

4.7 

4.7 

4.2 

4.2 

3.6 

3.1 

2J 

2.6 

2.9 

2.1 

1.6 

1.6 

1.0 

1.0 

1.0 

1.0 

.5 

.5 

.5 

.5 

.5 

.5 

.5 

.5 

JS 

J5 

.5 


100.0 


Cum.  par- 
oant 


16.7 
29.2 
39.1 
45.8 
52.6 
57.3 
62.0 
66.1 
7a3 
74.0 
77.1 
79.7 
82.3 
84.9 
87.0 
88.5 
90.1 
91.1 
92.2 
93.2 
94.3 
94.8 
95.3 
95.8 
96.4 
96.9 
97.4 
97.9 
98.4 
99.0 
99.5 
100.0 


Refer  to  Appendix  B  for  the  location 
of  Cranmore  guests  by  3-digit  zip  codes. 
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S5.6%  will  definitely  return  next  year  toCramnore. 


Possibility  of  Returning  to  Cranmore  this  Year/Next  Year 


No 
3.2% 


Maybe 
41.2% 


Definitely 
55.6% 


Market  Research  Results:  1995-96 


97.3%  will  recommend  Cranmore  to  friends. 


Recommend  Cranmore  to  Friends 


No 
2.7% 


Yes 
97.3% 


Market  Research  Results:  1995-96 
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The  NSAA  ECS  1995/96  chart  wss  not 
able  to  be  reprinted  in  the  Federal 
Register,  however,  it  may  be  inspected 
in  Suite  215.  U.S.  Department  of  Justice. 
Legal  Procedures  Unit.  325  7th  St., 
N.W..  Washington,  D.C.  at  (202)  514- 
2481  and  at  the  Office  of  the  Clerk  of  the 
United  States  Court  for  the  District  of 
Columbia. 

95-96  Ski  Season  Study  is  not 
complete  per  Larry  Goss.  7/17/96. 

Items  with  an  asterisk  are  from  95-96 
study,  all  other  information  is  from  94- 
95  study. 

*  2,310,000  Skier  Days 

State  of  Origin: 
86%  resioents  of  New  England 
55%  residents  of  Massachusetts 
21%  residents  of  New  Hampshire 
4%  residents  of  Rhode  Island 
3%  residents  of  Maine/Connecticut 

*  Decision  Maker 

1.  Male  age  35-45 

2.  Joint  decision  male/female 

3.  Female 
Principal  Income: 

37%  $75,000  4  above 

31%  $50-75,000 
Skill  level: 

42%  considered  themselves 
Intermediate 

33%  considered  themselves 
Advanced 

9%  considered  themselves  Expert 
Travel  Party  Characteristics: 

41%  Families 

40%  Families/Friends 
Most  Popular  Activities: 

85%  Alpine  skiing 

31%  Shopping 

*  Spending: 

Total  spending  on  ski  trips  to  the 
State,  $185,000,000 
Key  Words  Used  to  Describe  New 
Hampshire  Skiing: 

1.  Beautiful 

2.  Scenic 

3.  Friendly 

The  chart  on  page  38  of  the  National 
Skier  Opinion  Survey  was  not  able  to  be 
reprinted  in  the  Federal  Register. 
however,  it  may  be  inspected  in  Suite 
215,  U.S.  Department  of  Justice,  Legal 
Procedures  Unit,  325  7th  St.,  N.W., 
Washington.  D.C.  at  (202)  514-2481  and 
at  the  Office  of  the  Clerk  of  the  United 
States  Court  for  the  District  of  Columbia. 

SKI-NH,  Inc.  Skier  Surrey  Results, 
1994-5  Season 

October  1995 

The  Institute  for  New  Hampshire 
Studies,  Plymouth  State  College, 
Plymouth,  NH  03264 

Northern  Economic  Planners.  Concord, 
NH  03301 

Introduction 

SKI-NH,  Inc.  retained  The  Institute 
for  New  Hampshire  Studies  at  Plymouth 


State  College  to  undertake  a  study  of  the 
impact  of  the  ski  areas  in  New 
Hampshire  on  the  state's  economy.  This 
economic  impact  study  included  two 
surveys:  a  survey  of  the  skiers  and  a 
survey  of  the  ski  areas.  This  report 
evaluates  the  compilations  of  uie 
returned  skier  survey  forms  and  is 
intended  to  help  SKI-NH  with  its 
marketing  program.  There  also  will  be  a 
separate  economic  impact  report  that 
will  make  use  of  both  surveys  and 
additional  information. 

During  the  1994-5  skiing  season, 
seven  alpine  ski  areas  agreed  to  provide 
attendance  information  on  a  monthly 
basis.  This  information  is  the  basis  for 
the  estimate  that  72  percent  of  all  skier 
days  during  the  1994-5  season  occurred 
between  November  1994  and  February 
1995  and  28  percent  were  during  the 
months  of  March  and  April  1995.  When 
this  monthly  attendance  data  is 
compared  with  the  compilation  of  the 
returned  survey  forms,  it  became 
obvious  that  Cunstock  Ski  Area  was 
over  represented  among  the  returned 
forms. 

The  information  which  follows  in  this 
report  is  based  on  the  assigrunent  of 
smaller  weights  to  Cunstock  returned 
forms  versus  those  for  other  ski  areas 
and  larger  weights  for  the  winter  season 
forms  versus  the  spring  season  forms. 
As  a  result,  the  information  which 
follows  will  be  somewhat  different  from 
the  compilation  of  all  the  returned 
survey  forms  which  has  been  provided 
to  SKI-NH. 

Plymouth  State  College  provided  SKI- 
NH  with  3,000  survey  forms  to 
distribute  to  skiers  by  the  ski  areas 
during  the  months  of  December  through 
April.  There  were  461  useable  forms 
returned,  for  a  15.4  percent  return  rate. 
This  overall  return  rate  was  lower  than 
anticipated.  Almost  40  percent  of  the 
returned  forms  were  from  skiers  who 
visited  the  state  during  the  months  of 
March  and  April.  Over  44  percent  of  the 
forms  were  from  skiers  who  bad  visited 
Cunstock,  for  higher  than  that  ski  area's 
share  of  the  state's  market.  The  skiers 
who  visited  Cunstock  had  somewhat 
different  characteristics  than  those  who 
skied  at  areas  ferther  north.  The  spring 
season  skiers  also  have  slightly  different 
characteristics  than  the  winter  season 
skiers.  It  was  for  these  reasons  that  the 
returned  forms  were  weighted,  as 
outlined  above,  so  that  the  reported 
results  are  more  representative  of  the 
skiers  who  did  visit  the  state's  ski  areas. 
Also,  the  U.S.  Travel  Data  Center  winter 
1995  survey  of  travelers  to  New 
Hampwhire  has  been  used  to  adjust  the 
ratio  of  day  trip  to  overnight  skiera  and 
to  increase  average  spending  per  day 
and  per  trip  in  both  tnis  report  and  in 
the  impact  study. 


Attendance  at  Sid  Areas 

The  information  provided  monthly  by 
the  seven  ski  areas  as  the  season 
progressed,  plus  additional  information 
on  the  entire  season  from  other  ski 
areas,  currently  indicates  that  there 
were  1.88  million  alpine  and  cross- 
country skier  days  during  the  1994-5 
season.  This  is  about  16  percent  below 
the  record  setting  1993-4  season  which 
had  2.24  million  skier  days.  Month  to 
month  comparisons  between  these  two 
seasons  show  that  there  was  great 
variation  in  the  rate  of  decrease  among 
these  months,  with  the  greatest 
percentage  declines  for  the  months  of 
January  and  April.  Overall,  the  winter 
months  were  down  about  14  percent 
from  the  previous  year,  but  the  spring 
months  (March  and  April)  were  down   . 
by  20  percent  from  the  previous  year, 
due  to  the  relatively  warm  and  rainy 
spring  weather. 

The  skier  survey  forms,  state  traffic 
count  data  and  rooms  and  meals  tax 
information  indicate  that  skiers  who 
ovm  second  homes  and  condominiums 
near  ski  areas  had  only  a  very  small 
decline  in  visits  to  ski  areas.  Other 
skiers  on  overnight  trips  appear  to  have 
declined  by  about  eight  percent  in 
number  during  the  winter,  with  a  larger 
decrease  during  the  spring.  The  largest 
decrease  appears  to  have  been  for  day 
trip  skiers  when  the  1993-4  and  1994- 
5  skiing  seasons  are  compared.  The  U.S. 
Travel  Data  Center  survey  of  winter 
1995  visitors  to  New  Hampshire 
indicates  a  6.8  percent  increase  in 
visitors  to  New  Hampshire  during 
winter  1995  in  comparison  with  winter 
1994,  but  with  a  21  percent  decrease  in 
visitors  on  one  day  trips.  New 
Hampshire  DOT  traffic  counters  show  a 
1 .8  percent  decrease  for  the  those 
counters  near  ski  areas,  but  a  4.1  percent 
increase  for  all  counters  state-wide. 

State  of  Origin 

Skiing  in  New  Hampshire  is  primarily 
an  activity  for  residents  of  New 
England.  About  86  percent  of  all  skiera 
are  residents  of  the  six  New  England 
states.  An  additional  five  percent  came 
from  the  three  Mid-Atlantic  states  and 
three  percent  came  from  Canada. 
Almost  six  percent  of  the  ski  parties 
came  &om  the  other  41  states  and  just 
over  one  percent  came  from  outside 
North  America.  Canadian  skiers  are  £ar 
more  likely  to  come  during  the  spring 
than  the  winter.  It  was  a  surprise  that  as 
many  Canadians  came  this  year,  due  to 
the  unfavorable  currency  exchange  rate. 
The  second  surprise  was  the  relatively 
large  number  of  ski  parties  from  Florida 
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in  both  the  winter  and  the  spring.  As  in 
other  years,  spring  skiers  are  more  likely 
to  be  bom  outside  the  Northeastwn 
United  States  than  winter  skiera. 

Table  1  shows  the  states  and 
provinces  which  provide  at  least  one 
percent  of  all  skiers  visiting  New 
Hampshire.  The  other  states  bom  which 


skiera  returned  forms  during  the  winter 
months  included:  Alabama,  Arizona, 
Maryland,  Michigan,  Ohio, 
Pennsylvania  and  Virginia.  The  other 
states  from  which  skiers  returned  forms 
during  the  spring  months  were: 
Michigan,  North  Carolina,  Ohio. 
Virginia  and  Vermont.  Each  of  these 


states  had  less  than  one  percent  each  of 
the  returned  forms.  The  U.S.  lYavel  Data 
Center  survey  of  winter  1995  visitors  to 
New  Hampshire  found  82  percent  were 
bom  New  England  and  11  percent  from 
the  three  Middle  Atlantic  States. 
Canadians  and  other  foreignare  were  not 
surveyed. 


Table  1  .—Percent  of  Skiers  by  State  of  Origin 


State/jsrovinoe 


Connecticut 

Flofida 

Maine 

Massachusetts .. 
New  Hampshire 

New  Jersey 

New  Yofk 

Rhode  Island  .... 

Nova  Scotia  

Ontario 

Other  states 

Outside  N  Am  ... 


Total 


Winter  months 
(percent) 


3.1 
i7 
3.8 
51.7 
22.2 
1.3 
2.7 
5.4 
0.4 
0.5 
4.6 
1.6 


100.0 


Spring  months 
(percent) 


2.2 
2.1 
1.0 
63.2 
16.4 
3.1 
1.0 
14 
2.1 
5.2 
2.3 
0.0 


100.0 


Entire  season 
(percent) 


2.8 
2.5 
3.0 
54.9 
20.6 
1.8 
2.2 
4.3 
0.9 
1.8 
4.0 
1.2 


100.0 


The  Trip  Decision-Mako- 

The  decision-maker  for  the  skiing  trip  was  most  often  male  and  between  the  ages  of  35  and  45.  Table  2  shows 
the  age  break-out  for  the  trip  decision-maker  and  Table  3  shows  the  sex  of  the  decision-maker.  Table  4  shows  the 
household  income  of  the  trip  decision-maker.  The  trip  decision-maker  during  the  winter  months  was  shghUy  yoimger 
in  average  age,  in  comparison  with  the  spring  months'  decision-maker.  This  may  reflect  the  fact  that  younger  skiers 
appear  to  be  more  likely  to  take  day  trips  at  the  more  southeriy  ski  areas,  which  are  not  open  as  long  during  the 
spring  months  as  the  more  northerly  ski  areas.  A  joint  decision  regarding  the  ski  trip  appeare  to  be  more  common 
for  the  spring  months  than  for  the  winter  months,  but  mosUy  due  to  a  reduction  in  the  proportion  of  females  who 
make  the  trip  decision  in  the  spring. 

Table  2.— Age  of  Trip  Decision-Maker 


Age  group 


18-24 
25-34 
35-44 
45-54 
55-64 
65+  ... 


Winter 
(percent 


7.5 

14.5 

43.3 

27.1 

5.7 

1.9 


Spring 
(percent) 


6.5 

17.5 

43.5 

23.6 

5.7 

3.2 


Season 

(percent) 


72 
15.3 
43.4 

26.1 
5.7 
2.3 


Table  3.— Sex  of  Trip  Decision-Maker 


Sex 


Female 
Joint  .... 


Winter 
(percent) 


40.3 
2&2 

31.5 


Spring 
(percent) 


38.7 
21.4 
39.9 


Season 
(percent) 


39.9 
26.3 
33.9 


The  share  of  all  skiera  in  the  income  groups  over  $75,000  was  higher  for  the  spring  skier  than  for  the  winter 
skier.  Household  income  for  skiera  are  higher  (on-average)  than  visitore  to  New  Hampshire  during  the  other  seasons 
of  the  year  and  are  significantly  higher  than  the  average  household  income  for  the  state's  residents. 

Table  4.— Household  Income 


tnoome  group 


<$20,000  ... 
$20-35,000 
35-50,000  .. 


Wnter 
(percent) 


4.7 

9.7 

15.9 


Sprihg 
(percent) 


2.8 

9.9 

22.9 


Season 
(percent) 


A2 

9.8 

17.9 
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Table  4.— Househcdld  Income— Continued 


Inoome  group 

Winter 
(pemnt) 

Spring 

(peroenQ 

Season 
(percent) 

50-75.000 

34.0 
t6.5 
19.2 

23.9 
20.1 
21.2 

30.8 
17.5 
19J 

75-100.000 . . 

100.000+  _ 

The  level  of  capability  for  skiers  appears  to  be  difinent  for  the  winter  and  the  spring.  The  spring  months  skier 
is  more  likely  to  be  an  expert  and  lees  likely  to  be  a  novice  or  beginning  skier  in  comparison  wdth  the  winter  months 
skier.  Table  5  shows  the  level  of  capability  of  the  trip  deddon-maker. 

Tabi^  5.— Skiing  Capabilitv  Level 


Level 


Novtee 

Intermediate 
A(*«noad  .... 
Bipert  


WMar 
(peioant) 


19.3 

40.7 

33.5 

6.5 


Spring 
(percent) 


9.2 
44.1 
32.4 
14.3 


Season 
(percent) 


16.5 

41.6 

33.2 

8.7 


The  trip  decision-maker  takes  an 
average  of  7.0  skiing  trips  to  New 
Hampshire  if  they  returned  a  survey 
form  during  the  winter  and  7.3  skiing 
trips  to  New  Hampshire  if  they  returned 
the  form  durins  the  spring.  Those  skiers 
who  returned  the  forms  indicated  that 
65  percent  of  them  plan  to  visit  the  state 
on  vacation  during  the  summer  and  53 
percent  of  them  plan  to  visit  during  the 
fall.  These  relatively  high  percentages 
may  reflect  the  fact  that  a  significant 
shve  of  those  who  returned  the  forms 
have  a  second  home,  condominium  or 
time-share  unit  or  friends  or  relatives  in 


New  Hampshire,  as  will  be  discussed 
later  in  this  report. 

Traval  Party  Ckaracteriatks 

Most  people  usually  ski  with  their 
family  membra  and/or  firiends.  Only  a 
small  share  of  skiers  in  New  Hampshire 
are  part  of  a  group  party  (such  as  a  ski 
club),  probably  about  four  percent  of  all 
skiers.  Very  fsw  people  are  on  a  skiing 
trip  by  themselves — less  than  two 
percent.  Table  6  shotvs  the  make-up  of 
ski  parties  based  on  the  retiuned  survey 
forms.  The  average  size  of  the  travel 
party  in  1994-5  is  14  percent  larger  than 


was  reported  in  the  1992-3  season 
survey.  As  noted  above,  a  large  share  of 
those  parties  which  returned  forms  were 
on  overnight  trips  than  is  estimated  for 
all  ski  trips.  Overnight  ski  parties  have 
larger  sized  travel  parties  (on  average) 
than  do  those  on  ^y  trips. 

When  U.S.  Travel  Data  Center 
informatian  is  considered,  the  average 
travel  party  size  is  estimated  to  be  4.79 
for  the  winter,  and  4.62  for  the  spring 
and  4.74  for  the  season.  This  is  because 
day  trip  parties  are  usually  smaller  in 
size  anid  are  less  likely  to  be  clubs  and 
organizational  trips. 


Table  6.— Travel  Party  Characteristics 


Party  mak»up 


FamAy  only  

Friends  only 

Family  A  Friends 
ChJbs  a  Groups  .. 

Alone  

Otf>er 

Average  si2e 


(percent) 


42.2 

12.4 

40.1 

3.5 

1.3 

0.5 

5.14 


Spring 

(percent) 


37.6 

15.4 

41.0 

4.2 

1.4 

0.4 

4.87 


Season 
(percent) 


40.9 

13.2 

40.4 

3.7 

1.3 

0.5 

5.06 


Adivitias  While  on  This  Trip 

The  forms  for  this  skier  survey  were  handed  out  at  both  alpine  and  cross  country  ski  areas.  Alpine  skiing  was 
both  the  most  important  activity  and  the  most  common  activity  undertaken  while  on  this  trip.  Table  7  shovra  the 
most  important  activity  which  was  undertaken  on  the  trip,  while  Table  8  shows  the  second  moet  important  activity. 
It  appears  that  alpine  skiers  engaged  in  a  variety  of  other  outdoor  activities,  shopping  and  entertainment  while  on 
their  tnp,  with  shopping  ranked  highest  of  the  second  most  important  acUvities  (see  Table  8).  Thoae  who  indicated 
that  visiting  friends  and  relatives  or  attending  business  meetings  or  a  confiarence  as  the  most  important  activity  wei« 
very  likely  to  have  alpine  skiing  as  their  aacondmoet  important  activity. 

Table  7. — Most  Important  Activity 


Activily 


Alpine  ski  

SnowtXMVd  .... 
X-Gountiy  ski  .. 
SrKNvmotMir^ 
Ottwr  Outdoor 


Winter 
(percent) 


82.0 
1.5 
4.0 
0.0 
1.1 


Spring 

Season 

(percent) 

(percent) 

92.8 

86.0 

1.1 

1.4 

0.5 

3.0 

OO 

0.0 

1.1 

1.1 

*>v 
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Table  7.— Most  Important  AcnvrrY— Continued 


Activity 


Shopping  

Indoor  Rec/Ent 
Visit  FmcVRel  .. 
Business  trip  ... 


Wimsr 
(percent) 


1.1 
0.9 
7.9 
1.5 


Spring 

(percent) 


0.0 
0.0 
4.0 
0.5 


Season 
(percent) 


OS 

M 

12 


Table  8.— Second  Most  Important  Activity 


Activity 


Alpine  ski 

Snowboard  

X-country  ski .... 
SnowmobiKng  .. 
OlherOukloor  . 

Shopping  

Indoor  Rec/Ent 
Visit  FmoVRel  ... 
Business  trip  .... 


Winter 
(percent) 


17.1 

8.0 

9.3 

2.9 

8.6 

272 

12.1 

14.2 

0.7 


Spring 
(percent) 


11.0 

19  J! 
4.1 
0.3 
5.4 

40.5 
9.5 

101 
0.0 


Season 
(percent 


1&4 

11.1 

7J 

2.2 

7.7 
30S 

11.4 

13.1 

0.5 


Table  9  shows  the  activities  which  those  completing  the  survey  forms  indicated  that  they  participated  m  while 
they  were  on  this  trip.  Alpine  skiing,  cross  country  skiing,  snowboarding  and  other  outdoor  recreation  (hiking,  skating, 
snowmobiling,  ice  fishing,  etc.)  were  all  important  outdoor  activities.  Shopping,  indoor  entertainment  and  visiting  friends 
and  relatives  were  other  important  tiip  activities.  Cross  countiy  skiing  and  other  outdoor  activities  were  more  common 
as  important  activities  during  the  winter  months  than  for  the  spring,  most  Ukely  due  to  the  lack  of  snow  at  cross 
country  ski  areas  and  a  lack  of  safe  ice  on  lakes  during  the  spring  months  of  1995. 

Table  9.— Participated  in  This  Activity 


Activity 


Alpine  ski „ 

Snowboard 

X-counlry  ski .... 
Snowmobibng  .. 
Other  Ouktoor  . 

Shopping  

Indoor  Rec/Ent 
Visit  FmcVRel ... 
Business  trip  .... 


Winter 
(percent) 


92.6 

8.8 

17.5 

4.4 

22.5 

53.6 

28.2 

24.9 

2.9 


Spring 

(percent) 


Season 

«) 

(percent) 

98.6 

94.3. 

11.1 

92 

9.5 

15.3 

6.4 

5.0 

14.3 

202 

se.8 

53.3 

21.2 

262 

21.0 

23.8 

3.1 

3.0 

Acctmunodations  for  Multi*Day  Trips 

Ski  parties  which  responded  to  the 
skier  survey  were  very  likely  to  be  on 
a  multi-day  trip.  It  appears  that  67 
percent  of  all  winter  ski  trip  parties 
responding  were  on  a  multi-day  trip  and 
that  71  percent  of  the  spring  season 
parties  responding  were  on  such  a  trip. 
This  averages  out  to  68  percent  for  the 
season,  for  those  parties  that  responded. 
These  percentages  are  estimated  as  this 
section  of  the  survey  form  was  not 
completely  filled  out  by  all  respondents. 

For  those  parties  which  did  stay 
overnight,  the  average  stay  was 
relatively  lengthy.  Winter  month 
overnight  ski  parties  stayed  an  average 
of  5.24  nights,  compared  to  an  average 
of  3.72  nights  in  the  1992-3  season  and 
spring  overnight  ski  parties  stayed  an 
average  of  6.24  nights,  compared  to  an 
average  of  3.03  nights  in  the  1992-3 


season.  The  average  for  the  entire  season 
was  5.52  nights  for  overnight  ski  parties, 
compared  to  an  average  of  3.49  nights  in 
the  1992-3  season.  While  the  largest 
number  of  parties  on  overnight  trips 
stayed  for  only  two  nights,  a  significant 
share  of  ski  groups  stayed  for  seven 
nights  or  longer.  The  average  stay  for  all 
ski  parties  (including  day  trips)  for 
those  responding  to  the  survey  was  3.53 
nights  during  the  winter  months  and 
4.43  nights  for  the  spring  months.  This 
produced  an  average  of  3.78  nights  for 
all  trips  for  the  season. 

The  U.S.  Travel  Data  Center 
information  for  New  Hampshire 
indicates  that  skiers  on  overnight  trips 
were  far  more  likely  to  complete  the 
INHS  survey  form  than  skiers  on  day 
trips.  As  a  result,  it  is  estimated  that 
overnight  trip  skiers  were  58  percent  of 
all  skiers  days,  up  from  47  percent 
during  the  1992-3  season,  but  below  the 


68  percent  figure  for  those  parties  which 
returned  the  forms.  When  this 
assiunption  of  58  percent  of  all  skiers 
days  by  overnight  visitors  is  used,  then 
the  average  stay  increases  to  3.63  nights 
for  the  winter,  5.59  nights  for  the  spring 
and  4.18  ni^ts  for  the  season.  These 
averages  for  1994-5  compare  with  1.72 
nights  for  winter  1992-3;  1.90  nights  for 
spring  1993  and  1.78  nights  for  the 
1992-3  season — when  a  larger  share  of 
all  skiers  were  on  day  trips. 

Table  10  shows  the  percentage  of 
overnight  ski  parties  staying  at  each 
difiisrent  type  of  accommodation.  In' 
contrast.  Table  11  shows  the  share  of 
length  of  stay  spent  at  each  type  of 
accommodation.  A  comparison  of 
Tables  10  and  11  shows  that  the  shortest 
visits  were  by  those  who  stayed  at 
motels,  hotels  and  resorts  and  at  inns 
and  bed  and  breakfest  establishments. 
This  is  the  case  as  the  percentage  share 
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of  length  of  stay  in  Table  1 1  is  leu  than 
the  percentage  staying  at  this  type  of 
acconimodation  as  shown  in  Taole  10. 
Those  parties  which  stayed  the  most 
nights  were  in  second  homes  or 
camping  in  RV's.  Parties  staying  in  a 


condominium  (owned  or  rented)  or 
staying  at  a  place  owned  by  a  friend  or 
relative  were  near  the  average  in  terms 
of  length  of  stay.  Spring  season  skiers 
were  more  likely  to  be  attracted  to  stay 
at  a  hotel,  motel,  resort,  inn  and  bed  and 


breakfast  and  less  likely  to  be  camped 
in  an  RV  than  the  winter  season  slder. 
Spring  skiers  were  more  likely  to  stay 
longer  than  winter  skiers. 


Table  10.— Stayed  at  This  Type  of  Accommodation 


Type 


MoM/resort ... 

B&a/Inn  

Second  twnw 
Condominium 

FnencVRel  

Other- 


'  Most  m  the  "Other  category  «vere  campmo. 


Wintor 
(percent) 


25.2 

5.6 

14.9 

22.4 

26.8 

5.1 


Spring 

(percent) 


33.8 
8.8 

11.8 

17.8 

24.6 

3.2 


Season 
(percent) 


27.6 
6.5 

uja 

21.1 

26.2 

4.6 


Table  i  i  .—Share  of  Length  of  Stay  at  This  Type  of  Accommodation 


Type 


Motel/resort 

BAB/lfw  

SecorxJ  home  

CorKlominium  

Friendmel 

Other* 

•  Most  m  tt»  "Other"  category  were  camping. 


Winter  (per- 
cent) 


15.4 
2.8 
20.2 
23.8 
25.2 
12.6 


Spring  (per- 
cent) 


27.4 
3.2 
25.5 
18.3 
23.3 
2.3 


Season  (per- 
cent) 


18.5 
2.9 
21.7 
22.6 
245 
9.8 


Compared  with  the  1992-3  season, 
those  on  ovenriight  trips  in  1994-5  were 
far  more  likely  to  be  staying  in  a  second 
home,  property  of  a  friend  or  relative  or 
to  be  camping.  Stays  at  motels,  resorts 
and  rented  condominums  were  fewer 
during  the  1994-5  season  than  for  the 
1092-3  season,  the  U.S.  Travel  Data 
(Denter  information  for  winter  1995  on 
type  of  accommodations  used  was 
consistent  with  the  information 
provided  by  the  skiers.  As  those  who 
stay  at  hotels,  motels  and  resorts  stay  for 
a  shorter  period  of  time  than  other 
overnight  visitors,  their  decrease  in 


number  is  a  second  reason  (after  the 
reduction  in  day  trips)  for  the  increase 
in  the  average  length  of  stay  by  skiing 
parties  during  the  1994-5  season  in 
comparison  with  the  1992-3  season. 

Travel  Party  Spending 

The  average  spending  per  travel  party 
from  those  parties  which  responded  is 
shown  in  Table  12,  but  has  been 
adjusted  upward  to  reflect  travel 
"Spending  reported  for  all  winter  1995 
visitors  to  New  Hampshire  by  the  U.S. 
Travel  Data  Center.  Even  with  this 
adjustment,  average  spending  per  visitor 
day  may  appear  to  be  low.  The  reason 


for  this  is  that  54.3%  fewer  visitor  days 
by  ski  parties  were  spent  in  paid 
overnight  accommodations  than  was  the 
case  in  1992-3.  This  was  because  49.3% 
of  overnight  visitors  stayed  in  second 
homes,  condominium  or  time  share 
units  and/ or  accommodations  owned  by 
hiends  and  relatives.  Spending  at  the 
ski  area  (Recreation  in  Table  12)  was  a 
relatively  large  share  (31%)  of  all 
spending.  Spending  at  grocery  stores  is 
also  relatively  high  (5%)  and  reflects  the 
relatively  large  share  of  overnight 
visitors  who  stayed  in  accommodations 
with  kitchens. 


Table  12.— Average  Travel  Party  Spending 


Category 


Lodgvig 

Restaurants  

Groceries  

State  Liquor 

TransportatKm  .... 

Recreation  

Shoppmg  

Sefvces  &  Other 


Total  

Per  person  tnp 
Per  visitor  day 


Winter 


S384.34 

406.50 

82.39 

19.25 

82.06 

545.18 

203.94 

33.27 


1756.92 

366.79 

79.22 


Spring 


$517.58 
529.76 
103.52 

27.40 
121.78 
707.26 
299.89 

24.36 


2331.55 

504.66 

76.58 


Season 


$421.65 

441.01 

88.31 

21.53 

93.17 

590.56 

230.81 

30.78 


1917.82 

404.60 

78.48 


As  noted  previously,  the  average 
length  of  the  spring  skiing  trip  was 


longer  than  the  winter  trip.  Thus, 
spending  per  party  trip  and  per  visitor 


trip  was  higher  for  the  spring  season, 
even  though  spending  per  visitor  day  is 
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lower  during  the  spring  months  than  for 
the  winter  months. 

Obtaining  and  Using  Travel 
Information 

The  skiers  were  asked  several 
questions  to  determine  how  they 


obtained  and  used  information  in  order 
to  plan  and  imdertake  the  ski  trip.  Table 
13  shows  the  single  most  important 
source  of  information  used  to  plan  and 
undertake  the  ski  trip.  Previous  trips 
and  advice  from  friends  and  relatives 


were  the  two  most  important  sources. 
Snow  phone  information,  ticket 
promotions  and  ski  area  brochures  were 
also  very  important. 


Table  13.— Most  Important  Information  Source  Used 


Source 


Prior  trips 

Friends/Re)  

SrK>w  ptione  

Ticket  promotion  .... 
Std  area  brochures 
Newspaper  story  ... 
NH  Winter  Vis.  G.  .. 

Weather  report  

Magazine  story 

TV  ad 

Regional  Guides  .... 

Newspaper  ad  

TV  story 

Radio  ad 

Radio  story  

SKI-NHMag  

Ski  Show  

Travel  Agents  

Magazine  ad 

BiHboard  ad  


Winter  (per- 
cent) 


36.1 
20.8 
13.3 
3.9 
3.8 
3.8 
3.2 
2.5 
3.3 
2.5 
2.5 
0.6 
0.7 
1.2 
1.3 
0.6 
0.0 
0.0 
0.0 
0.0 


Spring 
cent 


31.2 
9.6 
7.6 

17.5 
6.9 
3.5 
2.7 
4.4 
0.5 
1.7 
1.7 
4.2 
2.7 
0.7 
0.4 
1.5 
1.7 
1.3 
02 
0.0 


Srason  (per- 
cent) 


34.7 
17.7 
11.7 
7.7 
4.7 
3.7 
S.1 
3jb 
2.5 
2J 
2,3 
1J 
1.3 
1.^ 
1.0 
09 
OS 
04 
&1 
0.0 


Table  14  shows  the  second  most  important  source  of  information  used  in  planning  and  undertaking  the  skii^ 
trip  Previous  trips  and  advice  from  friends  and  relatives  are  still  the  two  most  important  sources  of  information  used, 
but  are  relaUvely  less  important  proportionally  among  the  second  most  important  sources.  Those  who  selected  one 
of  these  two  as  the  most  important  source  of  infonnation  were  very  likely  to  name  snow  phones,  weather  reports, 
ski  area  brochures  and  ticket  promotions  as  their  second  leading  source  of  information. 

Table  14.— Second  Most  Important  Information  Source  Used 


Source 


Prior  trips  

Friends/Rel  

Snow  phone  

Weather  report  

Ski  area  brochures 
TKket  promotkMi  .... 
Newspaper  story  ... 
Radio  ad 


NH  Winter  VIS.G. 
TV  ad 


Radio  story  

Magazine  story 
Ski  Show  


SKI-NHMag  

Regkxial  Gukles 

TV  story  

Magazine  ad 

Newspaper  ad  ... 
Travel  Agents  .... 
Bilboard  ad  


Winter 

Spring 

Season 

(percent) 

(percent) 

(percent) 

12.1 

20.8 

14.5 

11.8 

14.6 

12.6 

10.9 

9.2 

10.4 

12.5 

4.6 

10.3 

12.5 

4.2 

10.2 

10.4 

7.0 

9.4 

6.0 

7.1 

6.3 

6.1 

6.2 

6.1 

2.9 

2.1 

2.7 

2.3 

3.2 

2.6 

2.3 

3.2 

2.6 

1.4 

42 

2.3 

1.6 

2.6 

1.9 

1.6 

1.9 

1.7 

0.8 

2.8 

1.4 

1.5 

1.3 

1.4 

1.4 

1J 

1.4 

0.8 

3.0 

1.4 

1.5 

02 

1.1 

0.8 

0.0 

0.6 

Table  15  shows  the  percentage  of 
responding  parties  which  said  that  they 
made  use  of  each  of  the  various  sources 
of  information.  Previous  trips  remained 
the  most  important  source  of 
information  used.  However,  a  much 


wider  range  of  sources  of  information 
were  used  which  may  not  have  been  the 
most  important  or  second  most 
important  sources  of  information  as 
listed  in  Tables  13  and  14.  There  were 
also  differences  between  the  winter  and 


spring  months  in  the  importance  of 
some  of  the  types  of  information  used, 
as  in  the  previous  tables.  The  largest 
differences  between  the  winter  and 
spring  months  in  Table  15  for  ticket 
promotions  and  SKI-NH  Magazine,  both 
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of  which  were  used  more  frequently 
during  the  spring  months. 


Table  15.— Used  This  Information  Source 


Source 


Pnof  tnps 

Ski  area  brochures 

Fnerxls/Rel  

Snow  phone  

Ticket  promotkxi  ... 

Weather  report  

Newspaper  story  .. 
NH  Winter  Vis.  Q.  . 

Newspaper  ad  

SKI-NHMag  

Maga2ine  story 

Radnad  

Regional  Guides  .... 

Magazine  ad 

TV  ad 

TV  story  

Radn  story  

BiilxMirdad  

Ski  Show  

Travel  Agents  


WwAer  (per- 
cent) 


68.6 
36.6 
38.0 
34.8 
19.2 
22.8 
19.1 
20.3 
18.2 
14.1 
16.5 
13.5 
12.9 
14.9 
13.9 
12.3 
10.4 
5.8 
3.0 
2.1 


Spring 
cent; 


77.4 
36.6 
30.4 
34.3 
31.5 
21.9 
22.4 
16.9 
202 
27.9 
18.7 
18.9 
19.7 
13.5 
152 
16.3 
13.5 
6.7 
5.6 
32 


Season  (per- 
cent) 


71.8 
36.6 
35.9 
34.7 
22.6 
22.5 
20.0 
19.3 
18^ 
18.0 
17.1 
15.0 
144 
14.5 
14.3 
13.4 
11.3 

e.1 

3.7 

2.4 


The  "information  source  use  index" 
score  in  Table  16  is  obtained  by 
multiplying  the  most  used  source 
percentage  by  three,  the  second  most 
used  source  percentage  multiplied  by 
two  and  the  information  source  used 
percentage  by  one;  then  adding  these 
scores  and  dividing  by  six.  This 
provides  a  weighted  score  for  each  of 
the  information  sources  used  by  winter 
and  spring  months  and  for  the  season. 

The  results  of  this  process  indicate 
that  prior  trips  remain  the  most 
important/used  source  of  information. 
During  the  winter  months  the  second 
most  important/used  source  is  advice 
from  friends  and  relatives,  followed  by 
snow  phones.  However,  during  the 
spring  months  the  second  most 
important/used  source  is  ticket 
promotions,  followed  by  advice  from 
friends  and  relatives.  There  are  other 
differences  between  winter  and  spring 
in  the  importance  and  use  of  the  various 
information  sourt:es.  although  weather 
reports  and  ski  area  brochures  tend  to 
rank  high  for  both  winter  and  spring. 
SKI-NH  Magazine,  regional  guides  and 
radio  advertisements  were  more 
frequently  u.sed  during  the  spring 
months  than  during  the  winter  months. 
The  three  lowest  ranking  soun»s  for 
both  winter  and  spring  were:  ski  shows, 
billboard  advertising  and  travel  agents. 


Table  16.— Information  Source 
Use  Index 


Source 


Winter 
index 


Prior  trips  

Frienda/Rel 

Snow  phone  

Ski  area  bro- 
chures   

Ticket  promotion 
Weather  report 

TV  ad 

Newspaper  story 
NH  Winter  Vis.G. 

Radk)  ad 

Magazine  story 
Newspaper  ad  ... 
Regninal  Guides 

SKI-NH  Mag  

Radk)  story  

TV  story  

Magazine  ad 

Ski  Show  

Biltward  ad  

Travel  Agents  .... 


33.7 
20.7 

16.1 

122 
6.6 
92 
92 
7.1 
6.0 
4.9 
4.9 
3.6 
3.7 
32 
32 
2.9 
3.0 
1.0 
12 
0.9 


Spring 
irxlex 


36.4 
14.7 
12.6 

11.0 
16.3 
7.4 
4.5 
7.9 
4.9 
5.6 
4.8 
6.5 
5.1 
6.0 
3.5 
4.5 
2.9 
2.7 
1.1 
1.3 


See- 
son 
index 


342 
19.0 
15.1 

11.9 
10.8 
8.9 
7.9 
7.3 
5.7 
5.1 
4.9 
4.4 
4.1 
4.0 
3.3 
3.3 
3.0 
1.5 
12 
1.0 


The  following  table  (Table  17) 
reorganizes  the  information  shown  in 
Table  16  by  grouping  the  information 
sources  by  the  level  of  control  that  the 
ski  areas  have  over  the  design  and  use 
made  of  this  information  and  its 
distribution.  The  average  index  score  for 
the  entire  season  is  used  to  rank  the 
information  soun:es  within  these 
categories.  For  most  of  the  information 
categories  the  ski  areas  either  provide  or 
produce  the  information  directly  or 
have  other  organizations  provide  it  or 
distribute  it  on  their  behalf.  This 


includes  various  types  of  media  in 
which  advertising  occurs. 

Skiers  do  make  significant  use  of 
information  which  is  produced  directly 
by  the  ski  areas  in  making  trip 
decisions.  Most  day  trip  skiers  also  want 
u{}-to-date  information  as  part  of  the  trip 
decision  process,  as  indicated  by  the 
importance  of  snow  phones,  weather 
reports  and  TV  and  radio  advertising. 
Advice  from  friends  and  relatives  and 
regional  guides  were  also  more  likely  to 
be  sued  by  those  on  day  trips.  The 
information  sources  more  likely  to  be 
used  by  skiers  on  overnight  trips  than 
those  on  day  trips  were:  prior  trips, 
ticket  promotions,  NH  Winter  Visitors 
Guide,  SKI-NH  Magazine  and  travel 
agents. 

Table  17.— Control  of  Informa- 
tion Source  and  ImportanceAJse 
BY  Ski  Area 


Source 


No  Control  Over  Informatnn 

Source: 

Prior  trips  

Friends/Relatives  

Weattier  report 

Indirect/Limited  Control  Over 

Information  Source: 

SrK)w  phone 

Newspaper  story 

Magazine  story  

TV  story  

Radk)  story 

Travel  Agent  

Direct/Signifkant  Control 

Over  Intorm^fon  Source: 


Season  use 
index 


342 

19.0 

8.9 


15.1 
7.3 
4.9 
3.3 
3.3 
1.0 
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TABLE  17.— CONTROL  OF  INFORMA-  TABLE  17.— CONTROL  OF  INFORMA- 
TION Source  and  ImportanceAJse  tion  Source  and  Importance/Use 
BY  Ski  Area— Continued  by  Ski  Area— Continued 


Source 

Season  use 
index 

11.9 

108 

TV  ad          

7.9 

NH  Winter  Visitors  GuUe  

Radk)  ad                    

5.7 
5.1 

Newspaper  ad 

4.4 

Source 

Season  use 
irxlex 

Regkxtal  Guides  

4.1 

SKI-NH  Maoazine 

4.0 

3.0 

Ski  StKMv          

1.5 

BiKx>ardad 

12 

The  skiers  were  asked  how  they  used 
the  above  sources  of  information  to 
make  trip  decisions.  Table  18 
simunarizes  how  this  informatioB  was 
used.  Almost  one-third  noted  that  they 
did  not  make  any  use  of  the  information 
sources  listed,  although  it  is  very  likely 
that  this  group  did  make  use  of  their 
knowledge  from  previous  trips. 
Selecting  the  ski  area(s)  was  the  major 
use  made  of  this  information. 


Table  18.— Information  Were  Sources  Used  to  Select 


Activity 


Ski  Areas 

Lodging 

Dining  

Itinerary 

Shopping  Areas 

Did  not  use  intormatfon 


Winter  (per- 
cent) 


47.3 
14.7 
16.7 
92 
13.6 
25.9 


Spring  (per- 
cent) 


39.5 
19.1 
18.5 
10.0 
8.7 
37.1 


Season  (per- 
cent) 


45.1 
-15.9 
17^ 
9.4 
122 
29.0 


The  skiers  were  asked  to  provide  three  key  words  that  best  described  New  Hampshire.  In  Table  19  the  top  ten 
words  menUoned  are  ranked  with  the  most  weight  if  the  word  was  listed  first,  less  weight  if  second  and  no  weight 
if  listed  third.  There  was  some  variation  among  the  winter  and  spring  months  in  the  ranking  of  these  words,  but 
only  13  different  words  appeared  on  the  top  ten  lists  for  the  winter  and  spring  months.  The  three  words  which 
made  either  the  wintfer  or  spring  top  ten  list,  but  did  not  make  the  top  ten  list  for  the  season  (shovm  m  Table 
19)  are:  "rural,"  "natural"  and  "safe."  "Beautiful"  was  listed  three  times  as  often  as  the  second  place  word:  "scenic. 
These  two  words  plus  "friendly"  and  "clean"  are  very  often  used  to  describe  other  seasons  of  the  year.  "Relaxing" 
and  "peacehil"  are  very  common  words  which  appear  in  other  spring  season  surveys.  "Great,"  "hin,"  "mountains" 
and  "cold"  are  words  which  must  be  associated  with  skiing  as  they  have  not  been  found  to  be  highly  ranked  in 
other  surveys  of  New  Hampshire  visitors. 


Table  19.— Key  Words 


Word 

Winter 
rank 

Spring 
rank 

Sea- 
son 
rank 

Beautiful  

Scenic 

Friendly 

Relaxing  

Great  

Fun  

Clean 

Mountains 

CoW 

Peaceful  

1 
2 
3 

4 
5 
7 
6 
8 
9 
10 

1 
2 
5 
2 
7 
4 
8 
9 
9 
6 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 

Conclusion 

The  returned  survey  forms  skiers 
during  the  1994-5  season  indicate  that 
the  core  group  of  skiers  were  those  who 
stay  at  their  own  (or  a  friend's)  second 
home,  condominium  or  time  share  unit. 
There  was  little  change  in  the  numbers 
of  this  group  who  skied  in  comparison 
with  the  1992-3  season.  Those  skiers 
who  pay  to  stay  overnight  at  a  resort, 
motel,  inn  or  bed  and  breakfast  were 
less  likely  to  visit  a  ski  area  during  the 
1994-5  season.  The  day  trip  skier  also 
app^u«d  to  be  smaller  in  number  than 
in  recent  seasons. 

The  survey  results  show  that  skiers  do 
use  information  in  deciding  whether  or 
not  to  go  skiing,  what  ski  areas  to  visit, 


where  to  stay  and  dine  and  where  to 
shop  during  their  ski  trip.  The  winter 
and  spring  skiers  have  slightly  different 
demographic  and  trip  characteristics. 
The  winter  skier  is  more  likely  to  be  a 
beginner  and  to  be  from  New  England. 
The  Canadian  skier  is  more  likely  to 
visit  during  the  springs,  as  has  been 
foimd  in  other  surveys.  Skiers  who 
come  to  New  Hampshire  make  very 
little  use  of  ski  shows,  bill  board 
advertising  and  travel  agents  in  making 
ski  trip  decisions.  Snow  phones,  ski 
area  brochures,  special  ticket 
promotions,  weather  reports  and 
television  advertising  are  important 
advertising  and  information  sources  for 
skiers. 

Davidson-Peterson  Associates,  Inc. 

Research  Memorandum 

Profile  of  Visitors  to  Maine's  Ski 
Resorts,  Winter  Ski  Season  1994-95 

Presented  to:  Ski  Maine 

Presented  by:  Davidson-Peterson 
Associates,  Inc.,  P.O.  Box  350/18 
Brickyard  Court,  York.  Maine  03909- 
0350 

A.  Introduction 

Davidson-Peterson  Associates,  Inc. 
was  commissioned  by  Ski  Maine  to 


conduct  a  visitor  profile  and 
expenditure  study  for  the  State's  ski 
destinations  during  the  1994-95  ski 
season. 

In  order  to  complete  this  task,  Ski 
Maine  acquired  the  cooperation  of  the 
Ski  Industries  Department  at  the 
University  of  Maine  at  Farmington. 
Between  December  17, 1994  and 
February  26,  1995,  a  team  of  students 
visited  all  13  Ski  Maine  members  and 
collected  and  coded  a  total  of  896 
completed  questionnaires.  These 
questionnaires  were  then  processed  by 
Davidson-Peterson  Associates,  Inc.  staff. 

Using  confidential  industry 
information,  the  data  were  weighted  to 
represent  the  total  universe  of  visitors  to 
Maine's  ski  areas  during  the  past  ski 
season. 

Now  let's  take  a  look  at  who  skis  in 
the  state  of  Maine. 

B.  Who  Visits  Maine's  Ski  Areas? 

1.  Region  of  Residence 

Maine's  skiers  live  nearby.  Most  of 
Maine's  skiers  are  residents  of  the 
United  States  (96%).  Nearly  eight  in  10 
reside  within  New  England  (78%),  and 
fully  two  in  five  are  Mainers  (40%).  One 
quarter  are  residents  of  Massachusetts 
(25%),  and  one  in  20  resides  in  New 
Hampshire  (5%).  Fewer  are  residents  of 
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Connecticut  (4%)  or  Rhode  Island  (3%). 
l>ess  than  one  half  of  one  percent  are 
from  Vermont. 

One  Maine  skier  in  20  is  a  resident  of 
the  Middle  Atlantic  .states  (6%). 

One  in  ei^ht  reports  that  he/sbe  is  a 
resident  of  the  United  States  but  chose 
not  to  specify. 

Of  the  few  international  skiers,  half 
are  Canadian  residents  (2%). 

2.  How  Old  Are  They? 

Vi.sitors  to  Maine's  ski  areas  are  all 
ages.  Not  surprisingly,  Maine's  skiers 
tend  to  be  middle-aged  or  younger,  with 
an  average  of  37.1.  More  than  half  are 
between  the  ages  of  35  and  54  (54%). 
Nearly  one  quarter  are  25-34  (23%). 
One  in  six  is  a  young  adult  lS-24 
(16%).  Very  few  of  Maine's  skiers  are  55 
or  older  (5%).  Of  course,  respondents 
had  to  be  at  least  18  years  old  to 
complete  the  survey. 

3.  Gender 

More  than  half  of  the  visitors  to 
Maine's  ski  ai^as  are  male  (54%).  While 
fiewer  than  two  in  Tive  are  female  (39%). 
one  in  12  chose  not  to  respond  (7%). 

4.  How  Much  Do  They  Make? 

Maine's  skiers  tend  to  be  affluent. 
More  than  two  in  five  report  their 
annual  pretax  household  income  to  be 
more  than  $60,000  (41%).  Fewer  report 
earning  less  than  $30,000  (15%).  while 
one  in  ten  chose  not  to  answer  (9%). 

The  average  reported  annual  pretax 
household  income  is  $57,600. 

Now  let's  examine  the  detailed 
findings  of  this  study. 

C  Detailed  Findings 

1.  Reason  For  This  Ski  Trip 

Visitors  to  Maine's  ski  areas  are  there 
for  one  main  reason — to  ski.  Fully  seven 
responders  in  10  report  that  the  one 
main  reason  for  their  trip  was  to  visit 
that  particular  ski  resort  (70%).  One  in 
10  reports  taking  the  trip  for  rest  and 
relaxation — a  riiange  of  pa(»  (11%). 

Slightly  more  than  one  in  ten  reports 
the  main  reason  for  the  trip  being  either 
to  visit  several  ski  areas  or  to  visit 
friends  and  relatives  (6%  each).  One  in 
20  is  either  .seeing  an  area  not  yet  .seen 
or  attending  a  special  event  (3%  and 
2%,  respectively). 

2.  Number  of  Nights  Spent  In  Maine 

Visitors  to  Maine's  ski  areas  spend  an 
average  of  4.1  nights  away  from  home  in 
Maine  during  a  ski  trip.  One  in  five 
spends  1-2  nights  away  from  home  in 
Maine  (19%).  Slightly  fewer  spend  3-4 
nights  away  from  home  in  Maine  (15%). 
However,  fully  one  in  five  spend  at  least 
five  nights  away  from  home  in  Maine 
(20%). 


Two  Maine  skiers  in  five  spend  no 
nights  away  from  home  during  their  ski 
trip  (41%). 

Residents  of  Maine  staying  overnight 
away  firom  home  stay  an  average  of  3.6 
nights,  while  non-residents  stay  an 
average  of  4.2  nights. 

3.  Type  of  Overnight  Accommodations 

Maine's  skiers  are  equally  likely  to 
stay  in  paid  accommodations  or 
acx:ommodations  with  no  fee.  One  half 
of  those  visitors  who  stayed  overnight  in 
Maine  stayed  in  paid  accommodations 
(49%).  Nearly  one  quarter  stayed  in  a 
rented  home/condominium/cabin 
(23%).  One  in  five  stayed  in  a  hotel/ 
motel/resort  (19%).  Many  fewer  stayed 
in  either  a  historic  inn  (4%)  or  a  bed 
and  breakfast  (3%). 

Therefore,  one  half  of  those  visitors 
staying  overnight  in  Maine  also  stayed 
in  accommodations  with  no  fee  (51%). 
One  quarter  stayed  in  an  owned  or 
borrowed  home/condominium/cabin 
(23%).  One  in  seven  stayed  at  the  home 
of  friends  or  family  (14%).  One  in  seven 
also  chose  not  to  specify  (13%). 

4.  Travel  Party  Size 

Visitors  to  Maine's  ski  areas  do  not 
travel  alone.  The  average  travel  party 
size  of  visitors  to  Maine's  ski  resorts  is 
3.5  persons. 

The  average  party  size  for  non- 
residents is  3.8,  compared  to  an  average 
of  3.0  for  residents. 

5.  Presence  of  Children  in  Party 

Perhaps  surprisingly,  there  do  not 
tend  to  be  children  in  Maine's  ski  travel 
parties.  Fully  three  visitors  to  Maine's 
ski  areas  in  five  report  that  there  are  no 
children  younger  than  13  in  their  travel 
party  (60%). 

Of  those  who  are  traveling  with 
children  younger  than  13.  the  average 
number  of  children  per  travel  party  is 
1.9. 

6.  Type  of  Skiing  Participated  In  By 
Party 

Maine's  skiers  do  just  that — downhill 
ski.  Nearly  all  of  the  respondents 
reported  that  someone  in  their  travel 
party  was  going  to  participate  in 
downhill  skiing  (95%).  One  in  seven 
reported  that  someone  would  cross- 
country ski  or  snowboard  (15%  and 
14%.  respectively).  Very  few  reported 
that  someone  would  telemark  ski  (3%). 

Not  surprisingly,  due  to  its  increasing 
popularity  with  young  adults,  those 
visitors  18-24  are  less  likely  to 
participate  in  downhill  skiing  (89%  vs. 
97%)  and  far  more  likely  to  participate 
in  snowboarding  (27%  vs.  11%). 


7.  Reason  For  Skiing  In  Maine 

Not  surprisingly  due  to  the  region  of 
residence  of  Maine's  skiers,  they  are 
skiing  in  Maine  because  of  its  location 
and  reputation.  Nearly  two  visitors  in 
five  to  Maine's  ski  resorts  say  they  are 
skiing  in  Maine  because  they  live  either 
in  Maine  or  nearby  (38%).  Slightly 
fewer  are  skiing  in  Maine  because  of  the 
reputation  of  the  area  and  the  facilities 
(34%).  One  in  eight  is  visiting  family  or 
friends  (12%).  One  in  20  is  taking 
advantage  of  a  special  package  (6%). 

Interestingly,  one  half  of  the  non- 
residents are  visiting  Maine  due  to  the 
reputation  of  the  facilities  (52%).  and 
nearly  one  in  five  is  visiting  family  and 
friends  (17%). 

8.  Type  of  Transportation  Used 

Another  unsurprising  characteristic 
due  to  Maine's  skiers'  region  of 
residence,  they  drive  their  own  vehicles 
to  the  ski  areas.  More  than  nine  Maine 
skiers  in  10  used  their  own  vehicles  to 
get  to  the  ski  area  (92%).  One  in  20 
either  rented  a  vehicle  or  took  a  bus  (3% 
each).  Fewer  still  flew  (2%— 1%  to 
Boston  and  1%  to  Portland). 

1%  reported  taking  a  train — more 
than  likely  the  Silver  Bullet  Express  to 
Sunday  River. 

9.  Experience  on  Maine's  Roadways 

Overall,  visitors  to  Maine's  ski  areas 
rate  the  State's  roadways  above  average. 
On  the  Maine  Turnpike,  more  than  three 
visitors  in  five  rated  the  road  conditions 
either  very  good  or  good  (65%),  and 
another  one  in  10  rated  tbem  average 
(11%).  Traffic  was  reported  to  be  very 
good  or  good  by  fully  three  in  five 
visitors  (60%).  Slightly  fewer  ranked 
signage  and  traffic  at  toll  booths  the 
same  (58%  and  57%,  respectively). 

Aside  from  the  Tumpite,  traffic  on 
the  other  roadways  within  the  State  was 
rated  very  good  or  good  by  more  than 
three  visitors  in  five  (63%).  Fully  three 
in  five  also  rated  the  road  conditions 
and  signage  the  same  (60%  each). 

Maine  residents  tended  to  give  the 
State's  roadways  a  lower  grade  than 
non-residents. 

10.  Most  Important  Factor  in  Timing  of 
Trip  Home 

When  deciding  what  time  to  head 
home,  the  majority  of  Maine's  skiers  dte 
the  distance  they  have  to  travel  as  the 
most  important  factor.  More  than  three 
visitors  to  Maine's  ski  areas  in  five 
reported  that  the  single  most  important 
factor  used  in  determining  the  time  they 
head  home  is  the  distance  that  they 
have  to  travel  (64%).  Another  one  in  six 
report  the  reason  to  be  fatigue  (16%). 
One  in  10  say  he/she  decides  when  to 
leave  depending  upon  the  weather 
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(11%).  One  in  20  either  make  this 
decision  depending  on  traffic  or  did  not 
respond  (5%  each). 

11.  How  Downhill  Ski  Trips  Are 
Planned 

Maine's  skiers  like  to  ski  whenever 
they  have  the  opportunity  to  do  so.  One 
half  of  the  Maine  skiers  plan  their  ski 
trips  whenever  time  and  finances  allow 
them  to  do  so  (50%).  One  third  say  they 
try  to  plan  a  ski  vacation  with  at  least 
one  overnight  each  ski  season  (36%). 
Three  in  10  report  taking  day  ski  trips 
several  times  each  ski  season  (28%). 
One  in  10  says  that  they  do  not  plan 
their  downhill  ski  trips  (9%). 

Non-residents  are  more  than  twice  as 
likely  as  residents  are  to  plan  a  ski 
vacation  with  at  least  one  overnight 
each  ski  season  (46%  vs.  21%). 

12.  Pattern  of  Overnight  Ski  Vacations 

Not  surprising  due  to  the  response 
found  in  the  previous  section,  visitors' 
trips  to  Maine's  ski  areas  tend  not  to 
follow  a  pattern.  More  than  one  third  of 
the  visitors  to  Maine's  ski  areas  report 
that  their  overnight  ski  vacations  do  not 
follow  a  pattern  (35%).  One  visitor  in 
five  says  he/she  plans  overnight  trips  for 
President's  Week — February  18  through 
February  26  during  1995 — each  year 
(22%).  One  in  six  says  he/she  t^es  a  ski 
vacation  between  January  2  and 
February  17  (16%).  Slightly  fewer  take 
a  ski  vacation  between  February  27  and 
the  end  of  the  ski  season  (12%)  or 
during  Christmas  Week — December  25 
through  January  1  (11%).  Very  few 
Maine  skiers  taJce  a  ski  vacation  prior  to 
Christmas  each  year  (7%). 

One  in  five  visitors  chose  not  to 
respond  to  this  question  (19%). 

13.  Activities  Participated  in  During  Ski 
Trip 

Besides  skiing,  visitors  to  Maine's  ski 
areas  are  there  to  relax.  Nearly  three 
visitors  in  five  say  they  are  going  to 
participate  in  relaxing  "quiet  time" 
during  their  trip  (58%).  Two  in  five  say 


they  are  going  to  enjoy  fine  dining 
(38%).  One  quarter  report  seeking 
nightclub  entertaiimient  (26%)  or  fitness 
activities  (23%).  One  in  six  reports 
sightseeing  (16%).  Very  few  say  they 
will  go  snowmobiling  (7%), 
snowshoeing  (3%),  skating  or  cross- 
country skiing  (2%  each),  or  shopping 

(1%). 

Non-residents  are  fiar  more  likely  to 
participate  in  relaxing  "qmet  time" 
(64%  vs.  47%),  as  well  as  sightseeing 
(18%  vs.  12%). 

14.  Bring  Uinch  or  Purchase  Lunch 

The  cost  of  food  at  Maine's  ski  areas 
causes  visitors  to  bring  their  own 
limches  with  them  to  the  moimtain. 
SUghtly  more  than  half  of  Maine  skiers 
bring  their  lunches  with  them  (52%). 
One  third  bring  their  limches  from 
home  (34%).  Many  fewer  bring  their 
lunches  &t)m  non-paid  overnight 
accommodations  or  a  retail 
estabUshment  (6%  each),  or  from  paid 
overnight  accommodations  (4%). 

Of  course,  residents  are  more  likely  to 
bring  their  limches  with  them  (58%  vs. 
48%). 

Of  those  who  brought  their  lunches 
with  them,  nearly  two-thirds  report 
doing  so  because  the  price  of  food  at  the 
ski  areas  is  too  high  (64%).  Other 
reasons  given  were  the  quality  of  food 
available  at  the  ski  areas  (17%),  the 
selection/variety  available  (14%),  and 
the  fact  that  they  did  not  want  to  wait 
in  line  (11%).  Only  slightly  more  than 
two  in  five  purchase  lunch  at  the  ski 
area  (44%). 

15.  Where  Do  Maine's  Skiers  Ski? 

Visitors  to  Maine's  ski  areas  also  visit 
ski  destinations  in  other  states.  Nearly 
three  quarters  of  those  who  skied  in 
Maine  during  this  past  ski  season  also 
skied  in  Maine  during  the  previous  ski 
season— 1993-1994  (72%).  More  than 
two  in  five  skied  at  Sunday  River  (43%), 
while  slightly  fewer  skied  at  Sugarloaf 
(37%). 


Three  visitors  in  10  visited  a  New 
Hampshire  ski  area  during  1993-'94 
(29%).  One  in  five  skied  in  Vwmont 
(21%). 

Of  course  during  this  past  ski 
season — 1994-1995 — all  of  those 
visitors  responding  skied  in  Maine 
(100%).  Two-thirds  skied  at  Sunday 
River  at  least  once  during  the  past  ski 
season  (64%),  while  one  half  skied  at 
Sugarload  (49%).  One  in  five  visited 
Shawnee  Peak  (20%). 

Three  Maine  skiers  in  10  also  skied  at 
least  once  at  a  New  Hampshire  area  this 
past  season  (28%).  Slightly  fewer  visited 
a  Vermont  ski  area  (22%). 

16.  Average  Number  of  Days  Skied 

Visitors  to  Maine's  ski  areas  ski  often. 
Maine's  skiers  skied  an  average  of  16.6 
times  in  Maine  during  the  past  ski 
season — up  slightly  from  an  average  of 
16.3  in  1993-94. 

They  skied  an  average  of  6.7  times  in 
New  Hampshire  (vs.  6.0  the  previous 
season),  and  4.9  times  in  Vermont 
(down  slightly  from  5.2  the  previous 
season).  They  also  skied  8.4  times  at 
other  destinations  (down  trom  9.3  the 
previous  season). 

D.  How  Much  Do  They  Spend? 

1.  Hotel/Motel/Resort/Bed  &■  Breakfast/ 
Historic  Inn 

Visitors  to  Maine's  ski  areas  who  stay 
overnight  in  a  hotel,  motel,  resort,  bed 
&  breakfast  or  historic  inn  have  the 
highest  daily  expenditures.  These 
visitors  spend  an  average  of  $111.82  per 
person  jwr  day. 

One  third  is  spent  on  lodging  (35%. 
or  $39.13).  Slightly  less  is  spent  on 
sports  fees  such  as  lift  tickets  and 
equipment  rental  (27%.  or  $30.75).  One 
fifth  of  the  daily  expenditure  is  for  food 
(19%.  or  $20.84).  Less  than  one  tenth  is 
spent  on  shopping  (7%,  or  $7.89).  Other 
expenditures  total  $13.21. 
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Total:  $111.82 

2.  Rented  Condominium/Cabin 

Slightly   less  is  spent  by  Maine  skiers  who  rent  a  condominium  or  cabin  during  their  stay  in  the  state    These 
visitors  spend  $110.57  per  person  per  day. 

More  than  two-fifths  of  this  expenditure  is  for  lodging  (42%.  or  $46.70).  Nearly  one  third  is  spent  on  sports  fees 
(30%.   or  $33.37).  One  eighth   is  spent  on   food   (14%,   or  $15.19).   Very  little  is  spent  on  shoppinc  (6%.  or  $6  93) 
Other  expenditures  total  $8.38.  »-«-  -o 
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Total:  5110.57 
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3.  Daytrippers 

Not  surprisingly,  visitors  to  Maine's  ski  areas  who  do  not  spend  any  nights  away  from  home  spend  far  less  than 
those  who  do.  These  visitors  spend  an  average  of  $56.44 -per  person  per  day. 

Two  thirds  of  their  expenditures  are  for  sports  fees  (67%,  or  $38.08).  They  spend  one  sixth  on  food  (15%,  or 
$8.64).  They  also  spend  very  little  on  shopping  (6%,  or  $3.22).  Other  expenditures  total  $6.52. 
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Total:  $56.46 

4.  Visiting  Friends  and  Relatives 

Those  visitors  who  are  staying  at  the  home  of  firiends  or  relatives  spend  nearly  the  equivalent  of  daytrippers.  These 
visitors  spend  an  average  of  $56.15  per  person  per  day. 

More  than  two  fifths  of  their  expenditures  are  for  sports  fees  such  as  lift  tickets  and  rental  equipment  (43%,  or 
$24.05).  One  quarter  is  for  food  (24%,  or  $13.34).  They  spend  more  on  shopping  than  others  do  (15%.  or  $8.60). 
Other  expenditures  total  $10.15. 
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5.  Condominium/Cabin  Owned  or  Borrowed 

Visitors  to  Maine's  ski  areas  who  stay  overnight  in  a  condominium  or  cabin  that  they  either  own  or  borrowed 
have  spent  the  least  during  their  trip.  Those  visitors  on  average  spend  $46.63  per  person  per  day. 

Two  thirds  of  this  expenditure  is  for  sports  fees  (41%,  or  $18.99).  Much  like  those  visitors  staying  with  friends 
or  relatives,  those  staying  in  an  owned  or  borrowed  condo/cabin  spend  one  quarter  of  their  expenditures  on  food 
(26%.  or  $12.04).  One  eighth  is  spent  on  shopping  (13%.  or  $6.11).  Other  expenditures  total  $9.49. 
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Total:  546,63 


1 .  Reason  For  This  Ski  Trip 


Visiting  this  sk>  resect  

Rest  and  relaxation — a  change  ot  pace 

Visiting  several  Sid  resorts  

Visiting  friends  and  relatives  

Seeing  an  area  I  have  not  seen  

Attending  a  special  event 

Other 


Total 


(888) 

percent 

70 

11 

6 

6 

3 

2 

2 


Resident 


(357) 

percent 

72 

16 

2 

3 

1 

1 

4 


Non-resi- 
dent 


(523) 
percent 
68 

7 
9 
9 
4 
2 
1 


2.  Total  Number  of  Nights  Spent  in  Maine 


Base  

Mone  

One 

Two 

Three  

Four  ; 

Five  or  more  

Resident  

Secorxl  tyxne  

Noaravver  

Mean 

Note:  Columns  of  figures  may  not  add  to  totals  iho*m  due  to  rourxUng 


Total 

Resident 

Non-resi- 
dent 

(888) 

(357) 

(523) 

percent 

percent 

percent 

9 

2 

13 

5 

6 

4 

14 

6 

20 

9 

2 

14 

6 

2 

8 

20 

7 

28 

32 

73 

2 

7 

4 

2 

5 

4.1 

3.6 

4.2 
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3.  Type  of  Overnight  AccoMMOOATiohB 


Base:  those  who  stayed  overnight 

Paid  Accommodations 

Hotel/motel/resort 

Bed  and  tyeakfast  

Historic  inn - 

Rented  home/oondominiunVcabin  

Accommodations/No  Fee 

Owned  or  borrowed  home/oondominium/cabin 

Home  of  lamily  or  iriends  

No  answer 

Nota:  Cokjmns  ct  figures  may  not  add  to  totals  shown  due  to  rounding. 

4.  Travel  Party  Size 


Total 


(632) 

percent 

49 

19 

3 

4 

23 

51 

23 

14 

15 


Resident 


(216) 

percent 

23 

9 

1 

1 

11 

77 

30 

12 

36 


Base  

One ~ 

Two - 

Ttwee - - 

Four-five 

Six-eight : 

Nine  or  more  -• 

Mean ■ - 

Nolo:  Columns  of  figures  may  not  add  to  totals  shown  due  to  rounding. 
'Less  than  0.5%. 

5.  Presence  of  Children  in  the  Party 


Total 

Resident 

Non- 
Resident 

(888) 

(357) 

(523) 

percent 

percent 

percent 

10 

12 

8 

29 

35 

25 

18 

21 

16 

28 

23 

32 

12 

8 

15 

3 

(•) 

4 

3.5 

3.0 

3.8 

Nop-resi- 
dent 


(409) 
percent 
6? 
24 

4 
5 
29 
38 
19 
15 
4 


Base:  tttoee  who  answered 

None 

One 

Two 

Three 

Four  or  more  

Mean  (excluding  none) 


Total 


(798) 

percent 

60 

16 

16 

5 

3 

1.9 


Resident 


(313) 

percent 

59 

18 

14 

6 

2 

1.9 


NorwBSi- 
dent 


(479) 

percent 

60 

16 

17 

3 

3 

1.9 


6.  Type  of  Skiing  Participated  In  by  Party 


DownhiH  ski  

Cross-country  ski 

Snowtx>ard 

Telemaik  ski 

Note:  Multiple  responses  altowed. 

■  7.  Reason  For  Skiing  in  Maine 


Total 


(888) 

percent 

95 

15 

14 

3 


Resklent 


(357) 

percent 

94 

20 

14 

5 


Non-resi- 
dent 


(523) 

percent 

96 

11 

14 

1 


Base  

Neart)y/live  in  Maine  (percent) 

Reputatk>n  of  area/lacilities  (percent) 
Visit  famity/hier)ds  (percent) 


(888) 

38 
34 
12 


Resi- 
dent 


(357) 

81 
8 
4 


Non- 
resi- 
dent 


523) 

'  8 
52 
17 
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7.  Reason  For  Skiing  in  Maine— Continued 


Special  package  offered  (percent) 

Recorrwnendation  (percerU) 

Location  ot  vacation  honw/condo  (percent) 

No  answer  (percent) 

Note:  Colunww  ot  figures  may  not  add  to  totals  shovvn  due  to  roundna 

•Less  than  0.5%. 


Total 


Rasi- 
dent 


5 

1 

1 

(*) 


Non- 
resi- 
dent 


8 
5 

4 
5 


8.  Type  of  Transportation  Used 


Base  

Own  vehicle 

Rented  vehicle 

Bus  

Fly 

IntoPortlwKJ  

Into  Boston 

Train  

Note:  Cokjmns  of  figures  may  not  add  to  totals  shown  due  to  rouncing. 
•  Less  than  0.5%. 


Total 


(888) 
percent 
92 
3 
3 
2 
1 
1 
1 


Resident 


(357) 

percent 

94 

1 

3 

1 

o 
(*) 

2 


Noivresi- 
dent 


(523) 
percent 
90 
4 
3 
3 
2 
1 
1 


9.  Experience  on  Maine  Roadways 


Maine  Tumpitca 
Road  CondWons: 

Good*  

Average  

Traffic: 

Good*  

Average  

Signage: 

Good*  

Average  '     " 

Traffic  at  To«  Booths: 

Good*  , 

Average  

Mair>e's  Other  Roadways 
Road  Conditions: 

Good*  

Average  

Traffic: 

Good*  

Average  

Signage: 

Good*  

Average  i!!."^^.!!!!! 

*  Those  responding  to  "very  good"  or  -good"  on  a  five-choice  scale. 

10.  Most  Important  Factor  in  Timing  of  Trip  Home 


Total 


(888) 
percent 


65 

11 

60 

13 

56 

15 

57 

12 


60 
26 

63 
25 

60 
26 


Resident 


(357) 
percent 


54 
13 

48 

16 

49 

17 

47 

12 


S3 
26 

54 

30 

55 
32 


Base:  

Distance  to  travel 

Fatigue 

Weather 

Traffic 


Total 


(888) 

percent 

64 

16 

11 

5 


Resident 


(357) 

percent 

51 

25 

13 

4 


Norxesi- 
dent 


(523) 
percent 


72 
10 


10 

64 
13 

64 
12 


64 
26 


21 

63 
23 


Non- 
Resident 


(523) 

percent 

73 

9 

10 

5 
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10.  Most  Important  Factor  in  Timing  of  Trip  Home— Continued 


Total 

Resident 

Non- 
Resident 

other 

(*) 
5 

(•) 
3 

No  answer 

7 

Note:  Columns  of  figures  may  not  add  to  totals  shown  due  to  rourxling. 
•  Less  than  0.5%. 


1 1 . — How  Downhill  Ski  Trips  Are  Planned 


Total 

Resident 

Norvresi- 
dent 

(888) 

(357) 

(523) 

percent 

percent 

percent 

50 

55 

46 

36 

21 

46 

28 

32 

25 

9 

11 

8 

4 

6 

2 

Whenever  time  and  finances  allow „ 

I  try  to  plan  a  ski  vacation  each  ski  season 

I  ptan  day  trips  several  times  each  ski  season 

I  do  not  plan  my  downhill  ski  trips  

No  artswer 

i 

Not*:  Multiple  responses  possit>le. 

12.  Pattern  of  Overnight  Ski  Trips 


Total 


Resklent 


Non- 
Resident 


Start  of  season-Oecemt)er  24  , 

December  25-January  1  

January  2-February  17 

Feixuary  l  &-Fetxuary  26  

February  27-end  of  season 

Every  weekend 

My  overnight  Ski  trips  do  not  foHow  a  pattem 
No  answer  

Note:  Multiple  responses  possible. 
*  Less  than  0.5%. 


(888) 
percent 
7 
11 
16 
22 
12 
(•) 
35 
19 


(357) 
percent 
8 
8 

10 

12 
11 

39 

28 


(523) 

percent 

6 

13 

20 

29 

12 

1 

33 

13 


13.— Activities  Participated  In  During  Trip 


Total 


Resident 


Non- 
Resktent 


Relaxing/"quiet  time" 

Firw  dining 

Nightolub  entertainment  

Fitness  activities 

Sightseeing 

SnowmobiKng  

SrKwvshoeing 

Skating 

Crosscountry  skiing 

Shopping  

Other „ 

No  answer  

Note:  Multiple  responses  possit)le. 

14.— Type  of  Lunch 


(888) 

percent 

58 

38 

26 

23 

16 

7 

3 

2 

2 

1 

1 

16 


(357) 

percent 

47 

34 

30 

26 

12 

10 

4 

1 

2 

1 

1 

24 


(523) 

percent 

64 

41 

23 

22 

18 

5 

2 

3 

1 

1 

1 

10 


Total 


ReskJent 


Non- 
Resident 


Purchase  kjnch  at  ski  area 

Brought  a  kvKh—  

From  home  


(888) 

percent 

44 

52 

34 


(357) 

percent 

37 

58 

43 


(523) 

percent 

48 

48 

28 
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14.— Type  of  Lunch— Continued 


From  paid  ov«mighl  accommodations  

From  non-paid  overnight  accommodabons  

From  retail  establishment  _.. 

Unspecified  

No  answer  

Note:  Coiumra  of  figures  may  not  add  to  totals  shown  due  to  roundng. 

15.  Reason  For  Bringing  Lunch 


Total 


Resident 


Base:  those  wtx>  brought  hjnch  

PiKe  .■. 

Quality  of  food 

SelectiorVvahety 

Didnt  want  to  wait  in  line  

No  answer 

Nota:  Multiple  responses  possible. 

16.  Where  Maine's  Skiers  Did  Ski  During  1993-94 


Total 


(461) 
percent 
64 
17 
14 
11 
28 


Resident 


(237) 
percent 
60 

16 
14 
12 
31 


Base  

Mame 

Sunday  Rrver  

Sugarloaf 

Shawnee  Peak .."''''""^. 

Mt.  Abrams  

Saddtoback  

Lost  VaMey  

Other  Maine  areas 

htew  Hampshire 

Vermont  

Other  New  England  Z^"ZZZ^ZZ""^Z"^^^^Z 

Other  U.S.  destviatxxis  ' 

Canada  destinations  

Other  mtemational  destinatkxis 

Mole:  Multipte  responses  possible.  Cokjmns  of  figures  may  not  add  to  totals  shown  due  to  rounding. 
•  Less  than  0.5% 

17.  Where  Maine's  Skiers  Did  Ski  During  1994-1995 


Total 


(888) 
percent 
72 
43 
37 
15 
15 
11 

8 
15 
29 
21 

6 
10 

1 
1 


Resident 


(357) 

percent 

88 

48 

55 

24 

27 

20 

14 

29 

18 

12 

1 

4 

(•) 
1 


Base  

Maine 

Surxtey  River 

Sugartoaf 

Shawnee  Peak  

ML  Abrams 

Saddtoback 

LostValey 

Camden  Snowbowl 

Other  Maine  areas 

New  Hanpshire 

Vermont 

Other  New  England 

Other  U.S.  destinatkxis 
Canada  destinations 


Total 


(888) 
percent 
100 
64 
49 
20 
14 
13 

8 

6 
14 
28 
22 

7 
10 

3 


Resident 


(357) 

percent 

100 

55 

63 

27 

25 

24 

16 

10 

26 

16 

15 

1 

5 

2 


Non- 
Residenl 


6 
8 

5 
1 

4 


Non- 
Resident 


(225) 
percent 
68 
18 
12 
10 
26 


Non- 
Resident 


(523) 

percent 

61 

40 

25 

9 

6 

4 

3 

5 

36 

27 

10 

14 

2 

1 


Non- 
Resident 


(523) 

percent 

100 

71 

40 

15 

6 

5 

3 

2 

5 

36 

27 

12 

13 

4 
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17.  Where  Maine's  Skiers  Did  Ski  During  1 994-1 99&7-Continued 


Other  intornalional  destinations 


ToM 


Noo- 


(*) 


Cdumns 
'Less  than  0. 


MuWpie  responses  possfcle. 

ns  of  figwes  may  not  add  to  totals  shown  due  to  roundkig. 


18.  Average  Number  (Df  Days  Skied  During  1993-1994 


Sunday  River '. „ 

Sugartoaf 

Shawnee  Peak 

Saddtaback 

New  Hampshire ]... 

Verrrtont , „ 

Other....; ., „ "^^^'Z 

'Bases  vary. 

19.  Average  Number  of  Days  Skied  During  1994-1995 


Total 


163 
9.8 
9.1 
6.1 
5.5 
6.0 
5.2 
9.3 


21.5 

11.6 

10.7 

5.4 

6.2 

4.9 

4.7 

15.8 


Nofv 
nnairlonl 


11.2 
8.5 
6.9 
7.4 
3.4 
6.4 
4.9 
8.2 


- 

Total 

Resklent 

Resktoni 

Base:' „ „ „ 

Maine _ 

« 

16.6 
12.1 
9.0 
6.6 
5.9 
6.7 
4.9 
8.4 

# 

25.5 
15.3 
13.8 
6.0 
6.4 
3.4 
4.5 
6.7 

« 

106 

Sugartoaf 

87 

Sunday  River 

65 
7.4 
46 

Shawnee  Park  _ „ 

Saddtoback 

New  Hampshire 

76 

Vermont 

5.1 
88 

Other „ 

'Bases  vary. 


20.— Regk)n  of  Residence 

Total 

Base _ 

*• 

(888) 
percent 
96 

United  Slates  _ 

New  England _ ..._ „ 

78 

Maine _ 

40 

Massachusetts _ .. 

25 

fc» 1    ■■■■■■■I  -«-!-- 

NOW  rmnpsiWa  «,.« «...,«, 

5 

Connacticul 

4 

Rhode  Island „ 

3 

Vermont  . „ _ „  .    . 

• 

Mkkfle  Alkmtic „ _ 

6 

Other  U.S7un8pecified 

13 

Canada  

2 

Other  internalional  „ „.. 

1 

No  aruwsf « « „ 

1 

21.— DEMOGRAPHIC  Profile 

Total 
percent 

Base _ 

(888) 
16 

Age: 
18-24  „ 

- 

25-34  „ 

23 

35-44 _ 

36 

45-64  „ 

18 
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21.— Demographic  Profile— Continued 


55-64  

dSandoWer 
No  answar  ... 
Mean  .... 
Gender 


Female 
Noi 
Annual  Household  Income: 

Lees  than  $30,000  

$30.000-$44,999  

$45,000-160,000  

More  than  $60,000 

No  answer — 


Total 
percent 


3 

2 

2 

37.1 

54 
39 

7 

15 
17 
17 
41 
9 
$57,600 


Appendixes  A-E  of  the  Mt. 
Washington  Valley  Task  Force  Report 
could  not  be  reprinted  in  the  Federal 
Register,  however,  they  may  be 
inspected  in  Suite  25,  U.S.  E)epartinent 
of  Justice,  Legal  Procedures  Unit,  325 
7th  St.,  N.W.,  Washington,  D.C.  at  (202) 
514-2481  and  at  the  Office  of  the  Clerk 
of  the  United  States  Court  for  the 
District  of  Columbia. 
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trnmigratlon  and  Naturalization  Sarvfca 
PNSNa  1734-96] 

Extanalon  of  DIract  Mail  Program  to 
Applicatlona  tor  Ad|iia«mant  of  Statue 
by  Banaflclarlaa  of  Emptoymant-Baaad 
PatWona;  Rling  of  Employmant-Baaad 
PatMona  With  tfia  Taxaa  Sarvica 
Canter 

AOBiCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

summary:  The  immigration  and 
Naturalization  Service  (INS)  is 
expanding  and  adjusting  its  Direct  Mail 
Program,  under  which  applicants  and 
petitioners  for  certain  immigration 
benefits  mail  their  applications  directly 
to  an  INS  service  center  for  processing. 
This  expansion  of  the  Program  is 
intended  to  improve  INS  service  to  the 
public  by  reducing  the  time  required  to 
process  applications  and  petitions.  In 
certain  in.stances  this  notice  affects  the 
following  applications  or  visa  petitions: 
(1)  Form  1-129.  Petition  for  a 
Nonimmigrant  Worker.  (2)  Form  i-131. 
Application  for  Travel  Document;  (3) 
Form  1-140.  Immigrant  Petition  for 
Alien  Worker:  (4)  Form  1-48.^. 
Application  to  Register  Permanent 
Residence  or  Adjust  Status;  (5)  Form  I- 


526,  Immigrant  Petition  by  Alien 
Entrepreneur,  (6)  Form  1-785, 
Application  for  an  Emplojmient 
Authorization  Document;  and  (7)  Form 
1-829,  Petition  by  Entrepreneur  to 
Remove  Conditions. 
EFFCCnVE  DATE:  November  29, 1996. 
FOR  RJRTMeR  MF0RMAT10N  CONTACT: 
Gerard  Casale.  Senior  Adjudications 
OfBcer,  Immigration  and  Naturalization 
Service,  Adiudications  Division,  425  I 
Street.  NW.,  Room  3214,  Washington, 
DC  20536.  Telephone:  (202)  514-^5014. 

SUPPLEMBfTARV  MPORMATION: 
Background 

Under  the  INS  Direct  Mail  Program, 
certain  applicants  and  petitioners  mail 
their  applications  or  potions  for 
immigration  benefits  directly  to  an  INS 
service  center  for  processing  instead  of 
submitting  them  to  a  local  INS  office. 
Direct  Mail  improves  the  efficiency  of 
service  and  the  quality  of  case 
processing,  by  reducing  the  processing 
times  for  applications  and  petitions.  The 
ultimate  goal  of  the  Direct  Mail  Program 
is  to  convert  the  filing  location  of 
applications  and  petitions  for 
immigration  benefits  from  local  INS 
offices  to  the  service  centers  in 
circumstances  where  it  is  practicable  to 
do  so.  The  purposes  and  strategy  of  the 
Direct  Mail  Program  have  been 
discussed  in  detail  in  previous 
rulemaking  and  notices,  most  recently 
on  July  1,  1994.  when  the  INS  published 
an  interim  rule  introducing  Phase  3  of 
the  Program  (see  59  FR  33903-06)  and 
a  notice  announcing  the  extension  of 
Direct  Mail  to  the  Baltimore  District 
Office  as  a  pilot  program  (see  59  FR 
33985-86); 

The  neeil  to  expand  the  Direct  Mail 
Program  is  particularly  urgent  at  this 
time.  Applications  and  petitions  for 
immigration  benefits,  particularly  those 


for  adjustment  of  status  imder  section 
245  of  the  Immigration  and  Nationality 
Act  (Act)  and  for  naturalization,  are 
being  filed  in  record  numbere.  As  a 
result,  processing  time  for  these 
applications  has  lengthened 
significantly.  Expanding  Direct  Mail  is  a 
key  element  in  the  INS  strategy  to 
reduce  that  processing  time. 

Expansion  of  Direct  Mail 

The  INS  is  expanding  the  Direct  Mail 
Program  to  include  all  Form  1-485 
applications  for  adjustment  of  status 
under  section  245  of  the  Act  which  are 
filed  on  the  basis  of  an  approved 
employment-based  immigrant  petition, 
including  those  for  eligible  dependents 
of  the  principal  applicant.  Since  the 
supporting  visa  petitions  are  already 
being  adjudicateid  at  the  service  centere, 
this  expansion  of  Direct  Mail  will 
improve  consistency  in  the  adjudication 
of  related  applications  for  adjustment  of 
status. 

As  of  November  29, 1996,  the 
following  applications  and  petitions 
must  be  mailed  to  the  appropriate  INS 
service  center  (see  section  entitled 
"Modification  of  filing  instructions  on 
relating  forms")  instead  of  being  filed 
with  a  local  INS  district  office: 

(1)  Form  1-485,  Application  to 
Register  Permanent  Residence  or  Adjust 
Status,  (including  adjustment 
applications  by  eligible  dependents  of 
the  principal  applicant),  if  it  is  being 
filea  on  the  basis  of  any  of  the  following 
approved  employment  based  visa 
petitions: 

— Form  1-140.  Immigrant  Petition  for 

Alien  Worker; 
— Form  1-526,  Immigrant  Petition  by 

Alien  Entrepreneur;  and 
— Any  Form  1-360,  Petition  for 

Amerasian,  Widow(er)  or  Special 

Immigrant,  which  classifies  the 
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beneficiary  as  a  "Special  Immigrant 

Religious  Worker". 

Beneficiaries  of  an  approved  Form  I- 
140  visa  petition  must  bear  in  mind  that 
their  eligibility  to  apply  for  permanent 
residence  on  diat  basis  depends  on 
whether  the  visa  priority  date  of  the 
petition  indicates  immediate  availability 
of  an  immigrant  visa  to  the  applicant  on 
the  date  the  Form  1-485  is  filed.  Service 
oenten  therefore  must  reject  any  Form 
1-485  submitted  on  behalf  of  an 
applicant  to  whom  an  immigrant  visa  is 
not  yet  available  on  the  date  the  service 
center  received  the  application.  See  8 
CFR  245.1(g)(1)  and  245.2(a)(2). 

Under  the  Direct  Mail  Prc^ram, 
applicants  for  employment  based 
permanent  resident  status  submit 
photographs  as  well  as  a  complete  set  of 
fingerprints  bearing  their  signature  to 
the  service  center  for  the  purpose  of 
processing  their  required  security 
agency  checks.  Aliens  whose  Form  I- 
485  adjustment  of  status  appUcations 
have  been  approved  by  the  service 
center  director  must  also  go  to  a  local 
INS  office  in  order  to  execute  a  Form  I- 
89  Data  Collection  Card  for  the  capture 
of  the  biometric  data  (photograph,  index 
fingerprint  and  signature)  required  for 
the  production  of  their  Alien 
Registration  Receipt  Card.  A  final  rule 
published  on  June  4, 1996  (at  61  FR 
28003),  which  took  effect  July  5. 1996, 
enables  applicants  to  select  a  non-INS 
Designated  Fingerprinting  Service  to 
prepare  the  set  of  fingerprints  needed  to 
satisfy  the  preliminary  security 
clearance  requirranents.  thweby 
eliminating  the  need  to  appear  at  an  INS 
office  for  that  particular  purpose.  The 
INS  plans  to  restructure  Form  1-485 
processing  to  eliminate  the  need  for  a 
separate  Form  1-89  card  to  capture  the 
applicant's  biometric  alien  registration 
card  data.  However,  at  the  present  time. 
appUcants  whose  Fonn-485 
applications  have  been  approved  must 
continue  to  appear  at  a  local  INS  office 
for  the  execution  of  the  1-89  data  card. 
The  INS  will  issue  instructions  to  aliens 
involved  in  Form  1-485  processing 
under  this  Direct  Mail  Program, 
regarding  when  and  how  the  Form  1-89 
card  should  be  executed. 

The  service  center  may  transfer  an  I- 
485  application  to  a  local  INS  office  if 
the  INS  has  determined,  based  on  the 
specific  fects  of  the  particular  case,  that 
an  interview  is  necessary.  In  such  a 
case,  the  service  center  will  send  the 
applicant  written  notice  of  the  transfer, 
with  instructions  that  any  subsequent 
application  for  related  benefits  based  on 
the  adjustment  application,  such  as  a 
Form  1-765  application  for  employment 
authorization  or  1-131  application  for 


advance  parole,  must  be  filed  with  the 
local  office  where  the  I-48S  application 
is  pending. 

An  applicant  for  adjustment  of  status 
may  apply  concurrently  for  an 
employment  authorization  document 
(EAD)  by  filing  Form  1-765.  or  for 
advance  parole  authorization  by  filing 
Form  1-131.  Once  the  service  center  has 
generated  a  Form  1-797C  Notice  of 
Action  acknowledging  the  filing  of  the 
Form  1-485  adjustment  application,  the 
Form  I-797C  will  constitute  evidence  of 
eligibility  for  purposes  of  applying  for 
an  EAD  or  fm  advance  parole 
authorization.  This  notice  therefore,  also 
affiects  the  filing  of  the  following 
applications: 

(2)  Form  1-131,  Application  for  a 
Travel  Document,  when  filed  fat  the 
purpose  of  obtaining  advance  parole 
authorization  on  the  basis  of  one  of  the 
employment-based  Form  1-485 
applications  outlined  above.  An 
applicant  may  elect  to  apply  for  advance 
parole  at  the  INS  district  office  having 
jurisdiction  over  the  place  of  qualifying 
employment,  by  including  a  copy  of  the 
Form  I-797C  receipt  notice  for  the  Form 
1-485  with  the  Form  1-131  application. 
In  the  case  of  a  Form  1—485  application 
which  has  been  transferred  from  the 
service  center  to  an  INS  local  office,  the 
applicant  must  file  any  subsequent 
Form  1-131  advance  parole  application 
with  that  local  office. 

(3)  Form  1-765.  Application  for  an 
Employment  Authorization  Document 
(EAJ3),  whidi  is  being  filed  either 
together  with  one  of  the  employment- 
b^ed  Form  1-485  applications 
described  above  or.  at  a  later  date,  at  the 
service  center  where  such  Form  1—485 
application.is  ponding.  Any  Form  1-765 
submitted  separately  fitim  a  Form  1-485 
adjustment  application  must  be 
accompanied  with  a  copy  of  the  Form 
I-797C  receipt  showing  that  the  Form  I- 
485  adjustment  of  status  application  has 
been  filed. 

The  INS  is  in  the  process  of 
introducing  new  technology  for  the 
production  of  all  EADs  at  service 
centera.  In  the  meantime,  if  the  service 
center  has  transferred  the  Form  1—485 
application  of  an  employment  based 
immigrant  to  an  INS  local  office,  the 
applicant  must  file  any  subsequent 
Form  1-765  with  that  local  office, 
provided  that  it  has  the  capability  to 
produce  a  valid  EAD.  Any  other 
applicant  whose  Form  1—485  application 
is  pending  at  a  service  center  may  also 
elect  to  apply  for  an  EAD  at  an  INS  local 
office,  provided  that  it  has  jurisdiction 
over  the  applicant's  place  of  intended  ' 
employment  and  has  the  capability  to 
produce  a  valid  EAD. 


Jariadiction  of  the  Texas  Serrioe  Geotar 
Over  Fonn  1-140. 1-129, 1-528  aad  I- 
829  Petitioas  in  Behalf  of  BeneBciaries 
Within  Its  Geographical  Area 

A  previous  notice,  published  May  5, 
1995,  at  60  FR  22408-09,  initiated  a  6- 
month  trial  period  in  which  petitioners 
filing  employm«it-based  petitions  in 
behalf  of  beneficiaries  who  will  be 
employed  in  a  state  within  the 
jurisdiction  of  the  Texas  Swvioe  Center 
had  the  option  of  filing  the  petitions  at 
the  Texas  Service  Center.  Based  on  field 
experience  and  customer  fisedback.  the 
Texas  Service  Center  has  been 
successful  in  adjudicating  employment- 
based  petitions  during  the  trial  period. 
The  INS  has  also  determined  that  the 
extension  of  Direct  Mail  to  employment- 
based  adjustment  applications  is  most 
"fficient  when  employment-based 
petitions  are  filed  at  the  service  center 
having  jurisdiction  over  the  place  where 
the  applicant  will  be  employed. 
Therefore,  effective  November  29, 1996, 
the  INS  will  amend  the  filing 
instructions  to  the  following  forms  to 
require  that  they  be  filed  at  the  Texas 
Service  Center  under  the  conditions 
described  below: 

(1)  Form  1-140,  Immigrant  Petition  for 
Alien  Woricer,  when  filed  in  behalf  of  an 
alien  beneficiary  who  will  be  employed 
within  the  geographic  jurisdiction  of  the 
Texas  Service  Center; 

(2)  Form  1-129,  Petition  for  a 
Nonimmigrant  Worker,  when  filed  in 
behalf  of  an  alien  beneficiary  who  will 
be  employed  within  the  geographic 
jurisdiction  of  the  Texas  Service  Center; 

(3)  Form  1-526,  Immigrant  Petition  by 
Alien  Entrepreneur,  when  filed  by  an 
entrepreneur  whose  commercial 
enterprise  is  located  within  the 
geographic  jurisdiction  of  the  Texas 
Service  Center;  and 

(4)  Form  1-829,  Petition  by 
Entrepreneur  to  Remove  Conditions, 
when  filed  by  an  entrepreneur  whose 
commercial  enterprise  is  located  within 
the  geographic  jurisdiction  of  the  Texas 
Service  Center. 

Transition  period 

The  changes  in  filing  location  and 
expansion  of  the  Direct  Mail  Program 
detailed  in  this  notice  are  effective  as  of 
November  29, 1996.  However,  during 
the  first  60  days  following  the  effective 
date,  local  INS  offices  that  receive  any 
of  the  applications  stipulated  in  this 
notice  may  choose  to  continue  to  accept 
and  process  them.  This  decision  will  be 
at  the  local  office's  discretion,  taking 
into  account  pertinent  fectors  such  as 
whether  the  transition  to  Direct  Mail 
will  significantly  delay  EAD  issuance 
and  whether  accepting  the  case  is 
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appropriate  in  light  of  current 
workloads  or  other  relevant 
circumstances.  Applicants  who  believe 
there  is  a  basis  for  a  local  office  to 
exercise  this  option  should  contact  that 
ofHce  prior  to  Tiling. 

Until  January  28.  1997,  any  local  INS 
office  that  receives  applications 
designated  by  this  notice  which  it  does 
not  choose  to  retain  for  adjudication 
shall  forward  then),  at  no  cost  to  the 
applicant  or  petitioner,  to  the 
appropriate  service  center  for 
processing.  On  arrival  at  the  service 
center  they  will  be  receipted,  at  which 
time  they  will  be  considered  to  be  Gled. 
Any  application  or  petition  designated 
for  Direct  Mail  which  Is  submitted  to  a 
local  office  after  the  expiration  of  this 
transition  period  will  be  returned  to  the 
applicant  for  submission  to  the 
appropriate  service  center. 

Modification  of  Filing  Instructions  on 
Relating  Forms 

Effective  November  29. 1996.  the 
Direct  Mail  filing  instructions  contained 
in  this  notice  will  replace  any  filing 
instructions  presently  contained  on 
Forms  1-129, 1-131. 1-140, 1-485. 1-52B. 
I-76S.  and  1-829  which  are  inconsistent 
with  this  notice.  The  INS  will  issue  and 
attach  the  following  supplementary 
filing  instructions  to  all  of  the 
aforementioned  forms  which  it 
distributes  to  the  public. 

(1)  Form  1-129.  Petition  for  a 
Nonimmigmnt  Worker 

An  attachment  will  be  affixed  to  that 
part  of  Form  1-129  entitled.  Instructions 
for  Completing  Petition  for  a 
Nonimmigrant  Worker,  Form  1-129 
(Rev.  12/11/91)N.  to  read  as  follows: 

ATTENTION  APFUCANT: 

Where  to  File. 

If  you  are  petitioning  in  behalf  of  a 
citizen  of  Mexico  for  TN  (Treaty 
NAFTA)  professional  status  under  the 
North  American  Free  Trade  Agreement 
(NAFTA),  you  must  file  this  petition  in 
accordance  with  8  CFR  214.6(d).  with 
the  Nebraska  Service  Center  at  the 
address  given  in  the  regular  Instructions 
section  of  the  attached  petition. 

Effective  [Insert  date  30  days  from 
date  of  publication  in  the  Federal 
Registerl.  if  you  are  petitioning  in  behalf 
of  an  alien  beneficiary  for  any  other 
nonimmigrant  worker  status  covered  by 
this  application  whose  principal  place 
of  employment  will  be  in  Alabama, 
Arkansas,  Florida,  Georgia,  Kentucky, 
Louisiana,  Mississippi,  New  Mexico, 
North  Carolina.  Oklahoma,  South 
Carolina.  Tennessee,  or  Texas,  mail  your 
petition(s)  to:  INS  Service  Center,  P.O. 


Box  152122.  Department  A.  Irving.  TX 
75015-2122. 

If  you  are  petiHoning  in  behalf  of  an 
alien  beneficiary  for  a  classification 
other  than  TN  status  whose  principal 
place  of  employment  will  be  in  a  state 
other  than  one  of  the  states  listed  above, 
file  your  petition  at  the  appropriate 
service  center  designated  in  the  attached 
regular  Instructions  section  entitled, 
Where  to  File. 

(2)  Form  1-131.  Application  for  Travel 
Document 

An  attachment  will  be  affixed  to  the 
Instructions  portion  of  Form  1-131, 
(Rev.  12/10/91)N.  to  read  as  follows: 

ATTENTION  APPUCANT: 

Fee. 

Effective  July  14, 1994,  the  fee  for 
filing  Form  1-131.  Application  for 
Travel  Document,  has  been  increased  to 
$70.00  (Seventy  Dollars). 

Where  to  File. 

Advance  Parole. 

Effiactive  (Insert  date  30  days  from 
date  of  publication  in  the  Federal 
Registerl.  if  you  are  filing  Form  1—485 
Application  to  Register  Permanent 
Residence  or  Adjust  Status  at  a  service 
center,  you  may  submit  at  the  same  time 
a  Form  1-131  application  to  obtain 
advance  parole  authorization  at  the 
same  service  center.  If  you  have  already 
filed  your  Form  1-485  application  at  a 
service  center  and  have  not  been 
advised  that  it  has  been  transferred  to  a 
local  INS  office,  you  may  mail  the  Form 
1-131  advance  parole  application  to  the 
same  service  center,  or  you  may  choose 
to  submit  it  to  the  local  INS  office 
having  jurisdiction  over  your  place  of 
residence.  If  the  service  center  has 
advised  you  that  it  has  transferred  your 
Form  1-485  application  to  a  local  INS 
office,  you  must  file  any  subsequent 
Form  1-131  application  at  the  office  to 
which  the  Form  1—485  was  transferred. 
If  you  are  filing  an  application  for 
advance  parole  authorization  at  a  local 
office  based  on  your  application  for 
adjustment  of  status  which  is  pending  at 
a  service  center,  you  must  provide 
evidence  (such  as  a  Form  1-797  Notice 
of  Action)  showing  that  your  Form  I- 
485  application  for  adjustment  of  status 
is  pending  with  the  INS. 

If  you  are  submitting  the  Form  1-131 
advance  parole  application  to  the 
Vermont,  Texas,  or  California  Service 
Center,  use  the  same  address  which  you 
used  to  mail  the  Form  1-485 
application.  For  the  Nebraska  Service 
Center,  use  the  following  address:  INS 
Service  Center,  P.O.  Box  87131,  Lincoln, 
NE  68501-7131. 


(3)  Form  1-140,  laimigrant  Petition  for 
Alien  Worker 

An  attachment  will  be  affixed  to  the 
Instructions  portion  of  Form  1-140  (Rev. 
12/02/01).  to  read  as  follows: 

ATTENTION  APPUCANT: 

Fee. 

Effective  July  14, 1994,  the  fee  for 
filing  Form  1-140.  Immigrant  Petition 
for  Alien  Worker,  has  been  increased  to 
$75.00  (Seventy-Five  Dollars). 

Where  to  File. 

Effective  November  29, 1996.  if  the 
petition  is  being  filed  in  behalf  of  an 
alien  whose  principal  place  of 
employment  will  be  in  Alabama. 
Arkansas,  Florida.  Georgia.  Kentucky, 
Louisiana,  Mississippi,  New  Mexico, 
North  Carolina,  Oklahoma,  South 
Carolina,  Tennessee,  or  Texas,  mail  your 
ap^lication(s)  to:  INS  Service  Center, 
P.O.  Box  152122,  E>epartment  A,  Irving, 
TX  75015-2122. 

For  a  Form  1-140  (wtition  in  behalf  of 
an  alien  whose  principal  place  of 
employment  will  be  in  one  of  the  states 
listed  above,  this  instruction  supersedes 
all  previous  instructions  regarding  the 
service  center  at  which  such  petitions 
may  be  filed. 

(4)  Form  1-485.  Application  to  Register 
Permanent  Residence  or  Adjust  Status 

An  attachment  will  be  affixed  to  the 
Instructions  portion  of  Form  1-485  (Rev. 
0»-09-92)N,  to  read  as  follows: 

ATTENTION  APPUCANT: 

Fee. 

Effective  July  14.  1994.  the  fee  for 
filing  Form  1-485,  Application  to 
Register  Permanent  Residence  or  Adjust 
Status,  has  been  increased  to  $130.00 
(One  Hundred  and  Thirty  Dollars), 
except  in  the  case  of  applicants  under 
the  age  of  14  years,  for  whom  the  fee  is 
$100.00  (One  Hundred  Dollars). 

If  your  eligibility  for  adjustment  of 
status  is  based  upon  section  245(i)  of  the 
Immigration  and  Nationality  Act,  see 
also  Supplement  A  of  the  Instructions  to 
Form  1-485. 

Where  to  File. 

Effective  November  29, 1996.  if  you 
are  filing  a  Form  I— 485  application  for 
adjustment  of  your  status  on  the  basis  of 
any  of  the  following  approved 
employment-based  visa  petitions,  mail 
your  adjustment  application  to  the 
service  center  which  approved  the 
original  petition: 

•  Form  1-140,  Immigrant  Petition  for 
Alien  Worker; 

•  Form  1-526.  Immigrant  Petition  by 
Alien  Entrepreneur:  or 

•  a  Form  1-360,  Petition  for 
Amerasian,  Widow(er)  or  Special 
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Immigrant,  which  classifies  you  as  a 
"special  immigrant  religious  worker". 

If  an  INS  district  or  suboffice 
approved  the  employment-based 
petition,  mail  your  adjustment 
application  to  the  service  center  having 
jurisdiction  over  your  place  of 
residence.  If  you  are  filing  a  Form  1-765 
application  for  employment 
authorization  or  a  Form  1-131 
application  for  advance  parole 
authorization  along  with  your 
adjustment  application,  please  also  read 
the  separate  filing  instructions  for  those 
forms. 

If  you  live  in  Connecticut,  Delaware. 
District  of  Coliunbia,  Maine.  Maryland, 
Massachusetts.  New  Hampshire,  New 
Jersey.  New  York.  Pennsylvania.  Puerto 
Rico,  Rhode  Island,  Vermont.  Virgin 
Islands,  Virginia,  or  West  Virginia,  mail 
yoiir  application(s)  to:  INS  Service 
Center,  P.O.  Box  9485,  St.  Albans.  VT 
05479-9485.. 

If  you  live  in  Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  New  Mexico,  North 
Carolina,  Oklahoma,  South  Carolina, 
Teimessee,  or  Texas,  mail  your 
application(8)  to:  INS  Service  Center, 
P.O.  Box  152122,  Department  A,  Irving, 
TX  75015-2122. 

If  you  live  in  Arizona,  California, 
Guam,  Hawaii,  or  Nevada,  mail  your 
application(s)  to:  INS  Service  Center, 
P.O.  Box  10485,  Laguna  Niguel.  CA 
92607-0485. 

If  you  live  in  Alaska.  Colorado,  Idaho, 
Illinois,  Indiana,  Iowa,  Kansas, 
Michigan,  Minnesota,  Missouri. 
Montana,  Nebraska,  North  Dakota,  Ohio, 
Oregon,  South  Dakota,  Utah, 
Washington,  Wisconsin,  or  Wyoming, 
mail  your  application(s)  to:  INS  Service 
Center,  P.O.  Box  87485,  Lincohi,  NE 
68501-7485. 

(5)  Form  1-526.  Immigrant  Petition  by 
Alien  Entrepreneur 

An  attachment  will  be  affixed  to  the 
Instructions  Pcwtion  of  Form  1-526  (Rev. 
12-02-91),  to  read  as  follows: 

ATTENTION  APPUCANT: 

Fee. 

Effective  July  14, 1994,  the  fee  for 
filing  Form  1-526,  Inunigrant  Petition  by 
Alien  Entrepreneur,  has  been  increased 
to  $155.00  (One  Hundred  and  Fifty-Five 
Dollars). 

Where  to  File. 

Effective  November  29, 1996,  if  you 
are  an  entrepreneur  whose  commercial 
enterprise  is  located  within  the  states  of 
Alabama,  Arkansas,  Florida,  Georgia, 
Kentucky,  Louisiana,  Mississippi,  New 
Mexico,  North  Carolina,  Oklahoma, 
South  Carolina,  Tennessee,  or  Texas, 
mail  your  petition  to:  INS  Service 


Center,  P.O.  Box  1S2122,  Department  A. 
Irving,  TX  75015-2122. 

This  instruction  supersedes  all 
previous  instructions  regarding  the 
address  of  the  service  center  at  which 
Form  1-526  petitions  may  be  filed  by  an 
entrepreneur  whose  commercial 
enterprise  is  located  in  one  of  the  states 
listed  above.  If  you  are  an  entrepreneur 
whose  commercial  enterprise  is  located 
within  a  state  other  than  the  ones  listed 
above,  refer  to  the  instruction  portion  of 
Form  1-526. 

(6)  Form  1-765,  Application  for  an 
Employment  Autiumzation  Document 
(HAD) 

An  attachment  will  be  affixed  to  the 
Instructions  portion  of  Form  1-765  (Rev. 
04-25-95),  to  read  as  follows: 

ATTENTION  APPUCANT: 

Fee. 

Effective  July  14, 1994,  the  basic  fee 
for  filing  Form  1-765,  Application  for  an 
Employment  Authorization  Document 
(EM)),  has  been  increased  to  $70.00 
(Seventy  Dollars). 

Where  to  File. 

Effiactive  November  29, 1996,  if  you 
are  filing  a  Form  I-48S,  Application  to 
Register  Permanent  Residence  or  Adjust 
Status,  at  a  service  center,  you  may  file 
a  Form  1-765  appUcation  at  the  same 
time.  If  you  have  already  filed  your 
Form  1-485  application  at  a  service 
center  and  have  not  been  advised  that 
it  has  been  transferred  to  a  local  INS 
office,  you  may  mail  the  1-765 
appUcation  to  the  same  service  center, 
or  you  may  choose  to  file  the  Form  I— 
765  at  the  local  INS  office  having 
jtuisdiction  over  your  place  of 
residence,  provided  that  the  local  INS 
office  has  the  capability  to  issue  an 
HAD.  If  the  service  center  has  advised 
you  that  it  has  transferred  your  Form  I- 
485  application  to  a  local  INS  office, 
you  must  file  any  subsequent  Form  I- 
765  application  at  that  office,  ff  you  are 
applying  for  an  EAD  at  local  INS  office 
based  on  your  Form  1-485  application 
for  adjustment  of  status  which  is 
pending  at  a  service  center,  you  must 
provide  evidence,  such  as  a  Form  1-797 
Notice  of  Action,  showing  that  your 
Form  1-485  application  is  pending. 

For  the  Vermont  and  Texas  Service 
Centers,  use  the  same  address  to  which 
you  mailed  Form  1-485.  For  the 
California  Service  Center,  use  the 
following  address:  INS  Service  Center, 
P.O.  Box  10765,  Laguna  Niguel,  CA 
92607-0765. 

For  the  Nebraska  Service  Center,  use 
the  following  address:  INS  Service 
Center,  P.O.  Box  87765,  Uncoln,  NE 
68501-7765. 


(7)  Form  1-629.  Petition  by  Bntreprtnmtr 
to  Remove  Conditions 

An  attadiment  will  be  affixed  to  the 
Instructions  portion  of  Form  1-829  (Rev. 
01-07-94),  to  read  as  follows: 

ATTENTION  APPUCANT: 

Where  to  Pile. 

Effiactive  Novembw  29, 1996,  if  you 
are  an  entrepreneur  whose  oommerdal 
enterprise  is  located  within  the  states  of 
Alabama,  Arkansas,  Florida.  Georgia, 
Kentucky,  Louisiana,  Mississippi,  New 
Mexico,  North  Carolina.  Oklahoma. 
South  Carolina,  Teimessee,  or  Texas, 
mail  your  petition  to:  INS  Service 
Center,  P.O.  Box  152122,  Department  A, 
Irving,  TX  75015-2122. 

If  you  are  an  entrepreneur  whose 
commercial  enterprise  is  located  within 
one  of  the  states  listed  above,  this 
instruction  supersedes  all  previous 
instructions  regarding  the  service  center 
at  wrhich  the  Form  1-829  petition  may 
be  filed.  If  you  are  an  entrepreneur 
whose  commercial  enterprise  is  located 
within  a  state  other  than  one  of  those 
listed  above,  refer  to  the  instructions 
portion  of  Form  1-526. 

Conversion  to  Direct  Mail  Filing  of 
Asylum  and  Refugee  Adjustment 
Applications 

In  order  to  promote  consistency  of 
processing  and  to  improve  service  to  the 
public,  the  INS  plans  to  consolidate  at 
one  service  center  the  adjustment  of 
status  processing  of  all  persons  who 
were  granted  refugee  and  asylum  status 
in  the  United  States.  As  a  first  step  in 
this  plan,  the  INS  previously  arranged 
that  the  filing  of  all  Form  1-730  alien 
relative  petitions  by  persons  holding 
refugee  or  asyltun  status  in  the  United 
States  would  be  processed  at  the  service 
center  in  Texas.  However,  workload 
growth  and  the  expansion  of  Direct 
Mail,  combined  with  serious  facility 
limitations  at  that  center,  require  that 
this  processing  be  shifted  elsewhere. 
Therefore  the  INS  plans  to  propose,  in 
a  separate  rulemaking,  to  shift  this 
workload  to  the  service  center  in 
Nebraska,  and  to  shift  the  adjustment  of 
status  processing  of  refugees  under 
section  209(a)  of  the  Act,  and  of  asylees 
under  section  209(b)  of  the  Act,  to  the 
Direct  Mail  program  and  to  consolidate 
their  processing  at  the  Nebraska  Service 
Center. 

Dated:  September  20, 1996. 
Doris  Meiasner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

|FR  Doc.  96-27837  Filed  10-29-96:  8:45  am] 
MLUNO  OODC  4410-ie-M 
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DEPARTMENT  OF  LABOR 


SkMI  Standard*  Bowd;  Noltoe 
of  Open  MaattnQ 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management,  Labor. 
ACTION:  Notice  of  open  meeting. 

MMMARV:  The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  Goals  2000:  Educate 
America  Act  of  1994,  Title  V,  Pub.  L. 
103-227.  The  27-memb6r  National  Skill 
Standards  Board  will  serve  as  a  catalyst 
and  be  responsible  for  the  development 
and  implementation  of  a  national 
system  of  voluntary  skill  standards  and 
certification  through  voluntary 
partnerships  which  have  the  hill  and 
balanced  participation  of  business, 
industry,  labor,  education  and  other  key 
groups. 

TME  AND  PIACC:  The  meeting  will  be 
held  from  8:00  a.m.  to  approximately 
4:00  p.m.  on  Friday,  November  22. 
1996,  in  the  Congressional  Room  at  the 
Capital  Hilton  located  at  16th  k  K 
Streets  N.W.,  Washington,  O.C. 
AGENDA:  The  agenda  for  the  Board 
Meeting  will  include  discussion  of:  next 
steps  and  framework  discussion 
following  the  Skill  Standards  Summit 
held  in  September. 

PtJBUC  PARTiaPATlON:  The  meeting  from 
8:00  a.m.  to  4:00  p.m.,  is  open  to  me 
public.  Seating  is  limited  and  will  be 
available  on  a  first-come,  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Disabled  individuals  should 
contact  Holly  Hemphill  at  (202)  223- 
8700,  if  special  accommodations  are 
needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Conway,  NSSB  Outreach  Director, 
at  (202) 254-8628. 

Signed  at  Washington.  D.C.  this  23rd  day 
of  October  1996. 


lamas  R.  Houghtoa. 

Chairman.  National  Skill  Standards  Board 
|FR  Doc.  96-27788  Filed  tO-29-96;  8:4-5  am| 
aajJNO  COM  4S1«-4i-M 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Labor 
Cooperation;  Heering  on  Sulxnlssion 
#9601 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  hearing. 


81NMARY:  The  purpose  of  this  notice  is 

to  announce  a  hearing,  open  to  the 
public,  on  Submission  1*9601. 


Submission  99601.  filed  with  the  U.S. 
National  Administrative  Office  (NAO) 
by  Human  Rights  Watch/ Americas,  the 
International  Labor  Ri^ts  Fund,  and 
the  Asociacion  Naciona)  de  Abogados 
Democraticos  (National  Association  of 
Democratic  Lawyers),  involves  labor  law 
matters  in  Mexico  and  was  accepted  for 
review  by  the  NAO  on  July  29. 1996. 
Notice  of  acceptance  for  review  was 
published  in  tne  Federal  Registar  on 
August  2, 1996. 

Article  16  (3)  of  the  North  American 
Agremnent  on  Labor  Cooperation 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAO  in  accordance  with  U.S. 
domestic  procedures.  Revised 
procedural  guidelines  pertaining  to  the 
submission,  review,  and  reporting 
process  utilized  by  the  Office  were 
published  in  the  Federal  Registsr  on 
April  7.  1994  (59  F.R.  16660).  The 
guidelines  provide  for  a  hearing  as  part 
of  the  review. 

DATES:  The  hearing  will  be  held  on 
December  3, 1996,  commencing  at  9:00 
a.m.  Persons  desiring  to  present  oral 
testimony  at  the  hearing  must  submit  a 
request  in  writing,  along  with  a  written 
statement  or  brief  describing  the 
information  to  be  presented  or  position 
to  be  taken. 

ADDRESSES:  The  hearing  will  be  held  in 
Washington.  D.C.  in  Room  N-5437, 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  D.C.  20210. 
Written  statements  or  briefs  and 
requests  to  present  oral  testimony  may 
be  mailed  or  hand  delivered  to  the  U.S. 
National  Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Room  C-4327. 
Washington,  DC.  20210.  Requests  to 
present  oral  testimony  and  written 
statements  or  briefs  must  be  received  by 
the  NAO  no  later  than  close  of  business, 
November  22,  1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Irasema  T.  Carza.  Secretary.  U.S. 
National  Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  C-4327, 
Washington,  DC.  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-free 
number). 

SUPPt-GMBfTARY  MFORMATION: 

I.  Nature  and  Conduct  of  Hearing 

As  set  out  in  the  notice  published  in 
the  Federal  Register  on  August  2,  1996, 
the  objective  of  the  NAO's  review  of  the 
submission  is  to  gather  information  to 
better  understand  and  publicly  report 
on  the  Government  of  Mexico's 
promotion  of  compliance  with,  and 
effective  enforcement  of,  its  labor  law 
through  appropriate  government  action. 


as  set  out  in  Article  3  of  the  NAALC, 
and  on  the  steps  the  government  of 
Mexico  has  taken  to  ensure  that  its 
administrative,  quasi-judicial  and  labor 
tribunal  proceeoines  for  the 
enforcement  of  its  kbor  law  are  fair, 
equitable  and  transparent,  in  accordance 
with  Article  5  of  the  NAALC 

The  hearing  will  be  conducted  by  the 
Secretary  of  the  NAO  or  the  Secretary's 
designee.  It  will  be  open  to  the  public. 
All  proceedings  will  oe  conducted  in 
English,  with  simultaneous  translation 
in  English  and  Spanish  provided.  The    . 
public  file  for  the  submission,  including 
written  statements,  briefis,  and  requests 
to  present  oral  testimony,  will  be  made 
apart  of  the  appropriate  hearing  record. 
The  public  files  will  also  be  available 
for  inspection  at  the  NAO  prior  to  the 
hearing. 

Tlie  hearing  will  be  transcribed.  A 
transcript  of  Uie  proceeding  will  be 
made  available  for  inspection,  as 
provided  for  in  Section  E  of  the 
procedural  guidelines,  or  may  be 
purchased  &Dm  the  reporting  company. 

Disabled  persons  should  contact  the 
Secretary  of  the  NAO  no  later  than 
November  15, 1996,  if  special 
accommodations  are  needed. 

n.  Written  Statements  or  Briefii  and 
Requests  To  Present  Oral  Testimony 

Written  statements  (m*  briefs  shall 
provide  a  discussion  of  the  information 
presented  or  position  taken  and  shall  be 
legibly  typed  or  printed.  Requests  to 
present  oral  testimony  shall  include  the 
name,  address,  and  telephone  number  of 
the  witness,  the  organization 
represented,  if  any,  and  any  other 
information  pertinent  to  the  request. 
Five  copies  of  a  statement  or  brief  and 
a  single  copy  of  a  request  to  present  oral 
testimony  shall  be  submitted  to  the 
NAO  at  the  time  of  filing. 

No  request  to  present  oral  testimony 
will  be  considered  unless  accompanied 
by  a  written  statement  or  brief.  A 
request  to  present  oral  testimony  may  be 
denied  if  the  written  statement  of  brief 
suggests  that  the  information  sought  to 
be  provided  is  unrelated  to  the  review 
of  the  submission  or  for  other 
appropriate  reasons.  The  NAO  will 
nc^fy  each  requester  of  the  disposition 
of  the  request  to  present  oral  testimony. 

In  presenting  testimony,  the  witness 
should  summarize  the  written  statement 
or  brief,  may  supplement  the  written 
statement  or  brief  with  relevant 
information,  and  should  be  prepared  to 
answer  questions  from  the  Secretary  of 
the  NAO  or  the  Secretary's  designee. 
Oral  testimony  will  ordinarily  be 
limited  to  a  ten  minute  presentation,  not 
including  the  time  for  questions. 
Persons  desiring  more  than  ten  minutes 
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for  their  presentation  should  so  state  in 
the  request,  setting  out  reasons  why 
additional  time  is  necessary. 

The  requirements  relating  to  the 
submission  of  written  statements  or 
briefs  and  requests  to  present  oral 
testimony  may  be  waived  by  the 
Secretary  of  the  NAO  for  reasons  of 
equity  and  public  interest. 

Signed  at  Washington,  DC,  on  October  24, 
1996. 

IrsMiiM  T.  Gana, 

Secretary,  U.S.  National  Administrative 
Office. 
[FR  Doc  96-27787  Filed  10-29-96;  8:45  am) 
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Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safiaty  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(b)  of  tiie 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656),  will  meet  on 
November  12-13, 1996  at  the  Frances 
Perkins  Building,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Room  N-3437A-D,  Washington,  DC. 
The  meetings  of  the  full  Committee  are 
open  to  the  public  and  will  begin  at  9 
a.m.  on  both  days.  The  meeting  will 
conclude  at  approximately  5:00  p.m.  on 
November  12  and  at  approximately 
12:00  p.m.  on  November  13. 

On  November  12,  OSHA  will  update 
the  Commitiee  regarding  the  activities  of 
the  Directorate  of  Construction,  make  a 
statistical  presentation,  and  brief  the 
ACCSH  regarding  the  recently  issued 
final  rule  for  scaffolds  (subpart  L).  The 
Agency  will  also  describe  the  status  of 
its  efforts  regarding  the -Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee,  the  draft  proposed  rule  for 
fall  protection  (subpart  M),  confined 
spaces  in  construction,  safety  and  health 
programs,  the  applicability  of  generic 
construction  standards  to  the  residential 
construction  industry,  voluntary 
protection  programs,  emergency  exit 
standard,  and  the  PSM  Chemical  list.  In 
addition,  NIOSH  and  Uie  OSHA 
Training  Institute  will  describe  their 
recent  construction-related  activities. 

After  a  lunch  break,  there  will  be 
presentations  regarding  federal 
procurement  requirements,  from ' 
approximately  1:30  p.m.  to  5:00  p.m. 

On  November  13,  the  work  group  on 
Health  and  Safety  for  Women  in 


Construction  will  report  back  to  the  fiill 
Advisory  Committee.  The  full 
Commitiee  will  discuss  the  report  from 
the  work  group,  as  well  as  federal 
procurement  requirements  and  the 
activities  of  the  OSHA  State  Plans.  In 
addition,  OSHA  will  report  on  the 
Agency's  FY  1997  budget,  outline 
OSHA's  FY  1997  objectives,  and 
indicate  what  assistance  the  Agency 
will  need  for  ACCSH. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affaire,  at 
the  address  provided  below.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  Commitiee  and  will  be 
included  in  the  record  of  the  meeting. 

Anyone  who  wishes  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting. 
The  request  ^ould  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Commitiee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  Committee.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  should  contact  Tom  Hall,  at  the 
address  indicated  below,  if  special 
accommodations  are  needed. 

For  additional  information  contact: 
Tom  Hall,  Division  of  Consumer  Affairs, 
Room  N-3647,  Telephone  202-219- 
8615,  at  the  Occupational  Safety  and 
Health  Administration,  200  Constitution 
Avenue.  NW.,  Washington,  DC,  20210. 
An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office,  Room  N-2625, 
Telephone  202-219-7894. 

Signed  at  Washington,  D.C,  this  25th  day 
of  October,  1996. 
Joseph  A.  Dear, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  96-27866  Filed  10-29-96;  8:45  amj 
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LEGAL  SERVICES  CORPORATION 

Audit  Guide  for  LSC  Recipients  and 
Auditors 

AGBiICY:  Legal  Services  Corporation. 
ACTION:  Correction. 

SUMMARY:  In  a  notice  published  on 
October  22, 1996  (61  FR  54816),  the 
ACTION  line  reads  "Proposed  Revisions 
to  the  LSC  Audit  Guide  for  Recipients 
and  Auditors."  It  should  have  read 
"Final  Revisions  to  the  LSC  Audit 
Guide  for  Recipients  and  Auditors." 


October  24, 1996 
RaoMSyibala, 
Assistant  IG  for  Legal  Review. 
(FR  Doc.  96-27776  Filed  10-29-96;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  030-31173; 
25114-01;  EA  06-154] 


fc^W^^^w^^^^F  ^^%«  ^^^^^^ 


Joss  L  Famandsi,  M.D.,)  San  Juan, 
Puerto  Rico;  Order  Modifying  Ucanaa 
(Effective  Immediately) 


Jose  L.  Fernandez,  M.D.  (Licensee)  is 
the  holder  of  Byproduct  Nuclear 
Material  License  No.  52-25114-01 
(License)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Part 
35.  The  License  authorized  the 
possession  and  use  of  a  total  of  two 
strontium-90  sources  not  to  exceed  150 
millicuries  for  the  treatment  of 
superficial  eye  conditions  on  humans  at 
medical  faciUties  located  at  160  Pcmce 
de  Leon  Avenue,  Puerta  de  Tierra,  San 
Juan,  Puerto  Rico  and  at  La  Palma 
Building,  Suite  1-A,  Peral-De  Diego 
Street,  Mayagiiez,  Puerto  Rico.  TTie 
License,  originally  issued  to  the 
Licensee  on  March  22,  1991,  was 
amended  on  January  14, 1994,  and 
expired  on  February  28, 1996.  Pursuant 
to  10  CFR  30.36(c),  the  Licensee  is 
authorized  to  possess  but  not  use 
licensed  material. 

n 

A  routine,  unannounced  inspection  of 
the  Licensee's  activities  at  the 
Mayagiiez,  Puerto  Rico,  facility  was 
performed  on  October  18, 1995.  During 
the  inspecti(Mi,  an  issue  regarding  the 
validity  of  the  calibration  of  one  of  the 
Licensee's  strontium-90  eye  applicators 
and  the  possibility  of  multiple 
misadministrations  was  identified.  The 
Licensee  was  unable  to  provide 
adequate  documentation  of  source 
strength  (i.e.,  a  calibration  fitim  the 
National  Institute  of  Standards  and 
Technology  or  the  source  manufocturer). 

A  Confirmatory  Action  Letter  (CAL) 
was  issued  on  October  19, 1995,  which 
confirmed  the  Licensee's  agreement  to 
discontinue  any  use  of  the  strontium-90 
eye  applicator  and  place  it  in  storage 
until:  (1)  a  Quality  Management 
Program  (QMP)  was  submitted  to  the 
NRC,  and  (2)  NRC  approved  resumption 
of  operations.  Subsequently,  a 
calibration  of  the  source  located  at  the 
Mayagiiez  office  was  performed  by  the 
source  manufacturer,  which  indicated 
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that  the  source  delivered  approximately 
S3  centiKrays  per  second,  rather  than  the 
24  centigrays  per  second  that  was 
assumed  by  the  Licensee  and  used  in 
treatments.  The  Ucensee  and  the  source 
manufacturer  notified  the  NRC  of  the 
source  dose  rate  on  February  8,  1996. 
Based  on  the  fact  that  there  was  an 
error  in  the  radiation  dose  rate  and  that 
this  error  caused  patients  to  receive 
doaes  in  amounts  greater  than  that 
intended  by  the  physician,  the  NRC 
issued  a  second  CAL  to  the  Licensee  on 
February  9, 1996,  to  confirm  that  the 
Licensee  would:  (1)  review,  within  30 
days,  all  patient  radiation  doee 
administrations  performed  at  the 
Mayagiiez  office  to  identify  any  medical 
misadministrations;  (2)  comply  with  the 
notification  and  reporting  requirements 
of  10  CFR  35.33  (within  the  time  frame 
specified  in  the  regulations)  for  each 
misadminjstration  identified;  and  (3) 
maintain  the  strontium-90  sources  In 
safe  storage  and  refrain  from  using  them 
until  authorized  by  the  NRC. 

The  Licensee  notified  the  NRC,  via 
the  NRC  Operations  Center,  on  March  1, 
1996,  that  71  patients  had  received 
misadministrations.  In  a  letter  received 
on  March  15,  1996,  the  Licensee 
notified  the  NRC.  in  accordance  with  10 
CFR  35.33,  that  all  patients  determined 
to  have  received  a  misadministration 
had  been  notified  in  writing  by  March 
8,  1996.  However,  the  written 
notification  to  the  NRC  failed  to  indicate 
whether  the  patients  were  notified 
within  24  hours  of  discovery,  as 
required  by  10  CFR  35.33(a)(3)  and,  if 
not,  why  not,  and  whether  records  of 
the  misadministrations  were  retained  by 
the  Licensee  as  required  by  NRC 
requirements. 

To  verify  the  status  of  the  Licensee's 
actions  to  identify  misadministrations 
and  to  complete  patient  notifications, 
the  NRC  conducted  a  second  inspection 
at  the  Lic-ensee's  Mayagiiez  facility  on 
April  8-10,  1996.  I3uring  the  inspection, 
the  NRC  determined,  based  on  its 
review  of  Licensee  records,  that  the 
Licensee  had  failed  to:  (1)  identify  16 
additional  misadministrations  tliat 
occurred  since  October  1994.  (2)  notify, 
within  24-hours  of  discovery  as  required 
by  10  CFR  35.33(a)(3).  three  individuals 
of  their  misadministrations.  (3)  provide 
written  reports  of  mi.sadministrations  to 
three  individuals  within  the  15  days 
required  by  10  CFR  35.33(a)(4).  and  (4) 
retain  complete  misadministration 
re«;ords  as  required  by  10  CFR  35.33(b) 
in  that  only  67  records  were 
documented  instead  of  the  71  originally 
identified  by  the  Licensee  (the  four 
records  were  misplaced  by  the  Licensee 
after  the  misadministrations  were 
identified). 


In  addition,  during  the  October  1995 
inspection,  the  Licensee  informed  the 
NRC  that  he  had  purchased  the 
Mayagiiez  facility  including  one  of  the 
8trontium-90  eye  applicators  in  October 

1994.  Therefore,  during  the  April  1996 
inspection,  the  scope  of  the  review  was 
specifically  confined  to  the  period 
between  October  1994  and  October 

1995.  However,  the  NRC  determined 
tiiat  the  initial  date  of  operation  (i.e., 
start  of  the  possession  and  use  of 
byproduct  material  at  the  Mayagiiez 
facility)  was  not  October  1994,  as 
originally  related  by  the  Licensee.  The 
Licensee  actually  took  possession  of  the 
byproduct  materisl  in  January  1994, 
prior  to  the  change  in  ownership  in 
October  1994  and  following  receipt  of 
the  NRCs  authorization  to  work  under 
the  Mayagiiez  license  (amended  on 
January  14. 1994).  The  NRC  also 
determined  that,  during  the  period 
between  January  and  October  1994,  the 
Licensee's  byproduct  material  had  been 
used  by  an  unauthorized  user  on  at  least 
two  occasions,  contrary  to  the 
requirements  of  10  CFR  35.11. 
Moreover,  the  Licensee  further 
identified  17  additional 
mi^dministrations  that  occurred  during 
this  period. 

SuMequently.  in  a  June  13, 1996  letter 
to  the  Licensee,  the  NRC  documented 
the  results  of  a  June  11, 1996  telephone 
call  in  which  Dr.  Fernandez  agreed  to 
hire  an  independent  Health  Physicist/ 
Radiation  Physicist  consultant  with 
expertise  in  therapy  dosimetry 
calculations  to  perform  a  review  of  the 
Licensee's  patient  administration 
records  to  identify  all 
misadministrations,  to  assess  the 
completeness  and  accuracy  of 
misadministration  records,  to  determine 
if  any  unauthorized  uses  of  byproduct 
materials  had  occurred,  and  to  assist  the 
Licensee  in  submitting  a  report  to  the 
NRC  on  the  results  of  these  reviews.  On 
)uly  10. 1996,  the  Licensee  replied  to 
the  NRCs  June  13. 1996  letter 
explaining  Licensee  difficulties  in 
obtaining  an  independent  consultant  to 
complete  the  agreed-upon  actions. 

During  a  third  inspection  on  August 
7  and  9, 1996,  the  NRC  determined  that 
certain  of  the  patients,  who  received 
misadministrations  and  should  have 
been  notified  of  the  misadministration 
vertMlly  and  in  writing,  stated  that  they 
had  not  received  such  notification.  In 
addition,  during  this  inspection  the 
NRC  identified  seven  additional 
misadministrations  at  the  San  Juan 
facility  resulting  from  the  failure  to 
correct  source  strength  to  account  for 
radioactive  decay.  These 
misadministrations  appear  to  involve 
underdosing  patients. 


By  letter  dated  August  7, 1996.  the 
NRC  again  requested  the  Licensee  tQ 
provide  to  the  NRC  the  name  of  a 
consultant  and  his  credentials,  and  the 
Licensee's  schedule  for  the  completion 
of  requested  activities.  The  NRC  also 
offered  the  Licensee  the  opportunity  to 
participate  in  a  predecisional 
enforcement  confarence.  On  August  20, 
1996.  the  Licensee  replied  to  the  NRCs 
Auguat  7. 1996  letter  reiterating  the 
Licensee's  inability  to  obtain  a 
consultant,  stating  the  intention  to 
terminate  the  Licmse,  and  declining  the 
invitation  to  participate  in  a 
prededsional  enforcement  conference. 

As  a  result  of  the  October  18, 1995, 
theiApril  6-10. 1996.  and  August  7  and 
9, 1996  inspections,  numerous 
violations  were  identified.  The 
violations  include  the  failure  of  the 
Licensee  to:  (1)  establish  and  maintain 
a  QMP.  whidi  included  assurance  that 
the  radiation  dose  delivered  was  correct 
(i.e.  the  calibration  of  the  applicator  was 
correct),  as  required  by  10  CFR  35.32 
(the  use  of  an  inaccurate  dose  rate 
resulted  in  at  least  104 
misadministrations  during  the  period 
January  1994  through  October  1995):  (2) 
maintain  the  seciirity  of  byproduct 
material  as  required  by  10  CFR  20.1801; 
(3)  perform  quarterly  physical 
inventories  of  byproduct  material  as 
required  by  10  CFR  35.59(g);  (4)  test* 
sealed  sources  for  leakage  at  intervals 
not  to  exceed  six  months  as  required  by 
10  CFR  35.59(b);  (5)  notify  individuals 
of  a  misadministration  within  24  hours 
of  discovery  as  required  by  10  CFR 
35.33(a)(3):  (6)  provide  written  reports 
to  individuals  within  15  days  of 
discovery  of  a  misadministration  as 
required  by  10  CFR  35.33(a)(4);  (7) 
maintain  misadministration  records  as 
required  by  10  CFR  35.33(b);  and  (8) 
amend  his  license  prior  to  permitting  an 
individual  to  wmk  as  an  authorized  user 
as  required  by  10  CFR  35.11. 

Representatives  from  NRC  Region  U 
met  with  the  Licensee  on  September  27, 
1996,  and  again  the  Licensee  informed 
the  staff  that  it  intended  to  obtain  a 
consultant  to  review  its  activities.  At 
that  meeting,  NRC  provided  the 
Licensee  with  a  list  of  consultants  in 
Puerto  Rico  that  might  be  considered. 
On  October  3.  1996.  the  Licensee  called 
the  NRC  to  request  that  the  NRC  provide 
another  copy  of  the  consultant's  list 
because  it  had  lost  the  one  provided  on 
September  27, 1996.  At  that  time  the 
Licensee  stated  that  it  planned  to  review 
the  records,  with  the  assistance  of  a 
consultant. 

m 

Based  on  the  above,  the  Licensee  has 
demonstrated  a  significant  lack  of 
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control  and  attention  to  licensed 
activities.  Specifically,  the  Lioenaee  has 
failed  to  use  accurate  radiation  doee 
rates  for  the  8trontium-90  eye 
applicators  which  resulted  in  nmneraus 
misadministrations  and  has  r^watedly 
failed  to  hilly  evaluate  and  identify  the 
number  of  misadministrations.  This 
raises  a  significant  oonoern  as  the 
patients,  depending  on  the  doses 
received,  may  develop  complications, 
and  without  appropriate  follow-up 
actions,  these  complications  may  go 
unrecognized  and  serious  consequences 
may  occur. 

ruithennore.  the  Licensee  has  failed 
to:  (1)  establish  and  maintain  a  QMP  as 
required  by  10  CFR  35.32;  (2)  maintain 
the  security  of  byproduct  material  as 
required  by  10  CFR  20.1801;  (3)  perform 
quarterly  physical  inventories  of 
byproduct  material  as  required  by  10 
CFR  3S.59(g);  (4)  test  sealed  sources  for 
leakage  at  intervals  not  to  exceed  six 
months  as  required  by  10  CFR  35.59(b); 
(5)  notify  individuals  of  a 
misadministration  within  24  houn  of 
discovery  as  required  by  10  CFR 
35.33(a)(3);  (6)  provide  written  reports 
to  individuals  within  15  days  of 
discovery  of  a  misadministration  as 
required  by  10  CFR  35.33(a)(4):  (7) 
maintain  misadministration  records  as 
required  by  10  CFR  35.33(b);  and  (8) 
amend  his  license  prior  to  permitting  an 
individual  to  work  as  an  authorized  user 
as  required  by  10  CFR  35.11. 

The  Licensee  has  failed  to  honor  its 
commitment  to  obtain  a  qualified 
consultant  to  review  its  patient  records 
to  ass\ue  as  required  by  the 
Commission's  regulations  that  all 
misadministrations  are  identified  and 
proper  patient  notifications  have  been 
made.  As  a  result,  given  the  Licensee's 
past  performance,  the  NRC  does  not 
have  adequate  assurance  that  all 
misadihinistrations  have  been 
identified,  properly  evaluated,  and  the 
involved  patients  properly  notified. 

It  is  imperative  that  licensees  conduct 
activities  in  accordance  with  NRC 
requirements  and  with  the  requisite 
sensitivity  and  attention  to  detail, 
especially  with  respect  to  the  amount  of 
radiation  delivered  to  individuals.  In 
addition,  the  Commission  must  be  able 
to  rely  on  its  licensees  to  provide 
complete  and  accurate  information. 

Consequently.  I  have  concluded  that 
the  Licensee  has  failed  to  comply  with 
a  number  of  significant  NRC 
requirements  and  that  the  actions 
Ordered  in  Section  IV  of  this  Order  are 
required  to  protect  the  public  health  and 
safety.  Given  the  nimiber  of 
misadministrations  identified  to  date, 
the  number  of  violations  committed  to 
date  by  the  Licensee,  the  potential 


consequences  to  patients  if  not 
idmtified,  notified,  and  monitored,  the 
difficulty  in  locating  patiapts  over  time, 
and  the  lack  of  meeting  license 
requirements  and  cnnmitments.  I  have 
concluded,  pursuant  to  10  CFR  2.202. 
that  the  public  health  and  safety 
requires  that  this  Order  be  immediately 
e^ctive. 

IV 

Accordingly,  pursuant  to  Sections  81, 
161b.  1611. 1610. 182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Parts  30  and  35, 
it  is  hereby  ordered,  effective 
immediataly,  that  license  No.  52-25144- 
01  is  modified  as  follows: 

A.  Withm  30  days  of  the  date  of  this 
Order,  the  Licensee  shall  submit  to  the 
Regional  Administrator.  NRC,  Region  n, 
for  approval,  the  oedmtials  of  an 
independent  Health  Physicist/Radiation 
Physicist  Consultant  with  expertise  in 
thffirapy  dosimetry  calculations. 

B.  Tne  Licensee  shall  ensure  that, 
within  45  days  of  acceptance  of  the 
consultant  by  the  NRC.  the  Consultant: 

1.  Performs,  independent  of  the 
Licensee,  a  review  of  all  patient 
radiation  doses  administered  by  the 
Licensee  at  the  Mayaguez  facility  to 
identify  all  medical  misadministrations 
that  occurred  between  January  1994  and 
October  1995  and  assure  that  the  dose 
records  are  complete  and  accurate. 

2.  Reviews  the  Licensee's 
misadAunistration  records  to  verify 
completeness  and  accuracy  in  reference 
to  the  requirements  of  10  CFR  35.33.  To 
the  extent  possible,  incomplete  records 
shall  be  appropriately  corrected.  Where 
records  of  individuals  may  not  be 
accurately  reconstructed,  the  consultant 
shall  assume  that  the  individual  has 
received  a  misadministration  based  on 
53  centigrays  per  second,  rather  than  the 
24  centigrays  per  second  that  was 
assumed  by  the  Licensee  and  used  in 
treatments. 

3.  Reviews  the  Licensee's  radiation 
dose  administration  records  to 
determine  if  any  additional 
unauthorized  uses  of  byproduct  material 
occurred  between  January  1994  and 
October  1995. 

4.  Reviews  the  Licensee's 
misadministration  notification  records 
to  identify  any  misadministrations 
where  notification  was  not  provided  to: 
(a)  the  NRC  as  required  by  10  CFR  Part 
35.33(aH2);  and  (b)  ell  affected  patients 
and  referring  physicians  as  required  by 
10  CFR  35.33(a)(3)  and  (4). 

5.  Assists  the  Licensee  in  the  review 
and  submissi(m  to  the  NRC  of  an 
updated/revised  report  pursuant  to  10 
CFR  35.33(a)(2). 


C  Within  60  days  of  aoceptanoe  of  the 
consultant  by  the  NRC.  the  Licensee 
shall: 

1.  Submit  an  updated,  fiml  r^xnt  to 
the  NRC.  Regional  Administrator, 
Region  II.  of  all  misadministrations. 
pursuant  to  10  CFR  35.33(aM2). 
including  a  listing  of  any  addkional 
unauthorised  uses  of  byproduct  material 
that  occurred  between  January  1994  and 
October  1995. 

2.  Notify  the  referring  phjrsician  and 
individuals  who  received 
misadministrations.  including  those 
individuals  whose  records  may  not  be 

accurately  reconstructed,  of  tlw       

misadministrations,  pursuant  to  10  CFR 
35.33(a)(3). 

D.  The  Licensee  shall  not  receive  w 
use  any  licensed  material  and  shall 
maintain  the  stnNitiiim-90  sources  in 
locked,  safe  storage  imtil  the  material  is 
transferred  to  an  authorized  recipient. 

E.  Hie  Licensee  shall."within  90  days 
of  this  Order,  transfer  all  strontium-90 
sources  in  its  possession  to  an 
authorized  recipient  and  provide  to  the 
Regional  Administrator,  Region  II,  a 
completed  Form-314. 

The  Regional  Administrator,  Region 
n,  may,  in  writing,  relax  or  rescind  any 
of  the  above  conditions  upon 
demonstration  by  the  Licensee  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extaisicm  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  ans%ver  may 
consent  to.  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  cw 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  set  forth  the  matters  of  feet 
and  law  on  which  the  Licensee  or  other 
person  adversely  affiacted  relies  and  the 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Director,  Office  of  Enforceihent, 
U.S.  Nuclear  I^ulatory  Commission, 
Washington,  D.C.  20555,  with  a  copy  to 
the  Commission's  Document  Control 
Desk,  Washington,  D.C.  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
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Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C,  20S55, 
to  the  Regional  Administrator.  NRC 
Region  II.  101  Marietta  St..  NW.  Suite 
2900.  Atlanta.  CA  30323-0199.  and  to 
the  Licensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensee.  If  a  person  other  than  the 
Licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  speciHed  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

An  answer  or  a  request  for  hearing 
shall  not  stay  the  immediate 
effectiveness  of  this  order. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  October  1996 

For  the  Nuclear  Regulatory  C^onunisaion. 
Hugh  L.  ThompMtn,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

|FR  Doc.  96-27793  Filed  10-29-96;  8:45  ami 
aiujNO  oooc  reto-oi-p 


UDoekaH  No.:  (M0-0746q 

NotlM  of  CoBfMwUon  of  AnMndnwnt 

WMtMwr  Corporation'*  QfMnvWt, 
Pwmoyivwita,  8lti^  and  Opportunity 
for  HoorfnQ 

aoGMCy:  Nuclear  Regulatory 
Cbnunission. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  amendment  of  Source  Material 
License  No.  SMA-1018,  issued  to 
Whittalcer  Corporation.  Inc.,  to 
consolidate  ejdsting  contaminated 
materials  at  its  Greenville, 
Pennsylvania,  site  to  a  cmtralized 
location  at  this  site  and  partially 
deconunission  the  remediated  areas. 
In  a  letter  dated  May  24, 1995,  the 
licensee  requested  that  License  No. 
SMA-1018  be  amended  to  authorize  the 
planned  relocation  of  contaminated 
materials.  The  amendment  would 
authorize  the  licensee  to  consolidate  the 
waste  to  a  centralized  location  in 
accordance  with  the  E)ecommi88ioning 
Work  Plan  and  partially  remediate  and 
decommission  select  locations  of  the 
Whittaker  Corporation's  Greenville, 
Pennsylvania,  site.  Radioactive 
contamination  of  the  Whittaker 
Corporation's  Greenville  site  resulted 
from  the  processing  of  ferro-columbium 
and  farro-nickel  alloys  by  an 
aluminathermic  melting  process.  The 
columbium  ores  and  nickel  scrap  used 
in  this  process  contained  natural 
thorium  and  uranium.  Concentrations  of 
Ra-226  have  also  been  noted  in  some  of 
the  waste  slog.  Manufacturing 
operations  occurred  from  the  1960's 
through  1974. 

The  NRC  will  require  the  licensee  to 
meet  NRC's  decommissioning  criteria 
for  those  areas  proposed  to  be  released 
for  unrestricted  use.  Ehiring  remediation 
activities  the  licensee  will  also  be 
required  to  maintain  radiation 
exfKtsures  and  effluents  within  NRC's 
radiation  protection  limits  and  as  low  as 
reasonably  achievable. 

Prior  to  the  issuance  of  the  proposed 
amendment,  NRC  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  a  license  amendment  falling  within 
the  scope  of  Subpart  L.  Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings  of 
NRC's  rules  and  practices  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 


Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this  - 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(c). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secrelaiy  at  One  White  Flint  North, 
11555  Rockville  Pike.  Rockville,  MD 
20852-2738:  or 

(2)  By  mail  or  telegram  addressed  to 
the  Seoetary,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC.  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requitements  of  10  CFR  Part 
2  of  the  NRCs  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affiacted 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
{>articular  reference  to  the  factors  set  out 
in  §2. 1205(g): 

(3)  The  requestor's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1025(c). 

In  accordance  with  10  CFR 
§  2.1205(e),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail,  to: 

(1)  The  applicant,  Whittaker 
Corporation,  1955  N.  Surveyor  Avenue, 
Simi  Valley,  California  93063-3386, 
Attention:  Mr.  Richard  Levin.  Chief 
Financial  Officer  and  General  Counsel, 
and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings  in  10 
CFR  Part  2,  Subpart  L. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
request  for  license  amendment  dated 
May  24, 1995,  which  is  available  for 
public  inspection  and  copying  at  the 
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NRC's  Public  Document  Room,  2120  L 
Street,  N.W.,  Washington,  DC  20555. 
For  additional  information,  contact 
Donna  S.  Moser,  Health  Physicist, 
Materials  Decommissioning  Section, 
Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  (301)  415-6753. 

Jteted  at  Rockville,  Maryland,  this  23rd  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Cominission. 
Michael  F.  Weber, 

Chief,  Low-Level  Waste  and  Decommissioning 
Profects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

(PR  Doc.  96-27794  Filed  10-29-96;  8:45  am] 

BaUNQ  CODE  7BM-01-P 


Cancellation  of  Propoaed  Qanaric 
Communication;  Ueanaea 
Qualification  for  Performing  Safety 
Analyaaa  (M91599) 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  cancellation  of 

proposed  generic  communication. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  was  preparing  to 
issue  a  supplement  to  Generic  Letter 
83-11,  Licensee  Qualification  for 
Performing  Safaty  Analyses,  for  the 
purpose  of  presenting  criteria  that 
licensees  could  choose  to  cbmply  with 
to  verify  to  the  NRC  their  qualifications 
to  use  approved  codes  and  methods  for 
performing  safety  analyses.  By 
complying  with  these  criteria,  a  licensee 
would  eliminate  the  need  to  submit  a 
topical  report  for  qualifying  their  use  of 
a  previously  approved  methodology.  A 
draft  of  the  supplement  and  a  notice  of 
opportunity  for  public  comment  was 
published  in  the  Federal  Register  (60 
FR  54712)  on  Octobar  25, 1995. 
Comments  were  received  firom  12 
Ucensees,  3  fuel  vendors,  and  3  industry 
interest  groups. 

Because  of  issues  that  have  arisen  at 
a  nuclear  power  reactor  facility 
regarding  the  improper  application  of 
approved  methods,  and  because  of 
increased  complexities  in  core  reload 
analyses  due  to  mixed  core  designs,  the 
NRC  has  reevaluated  its  plans  to  issue 
this  generic  letter  supplement.  The  NRC 
has  concluded  that  the  potential 
reduction  in  staff  oversight  which 
would  result  from  its  issuance  is  not 
justified.  Therefore,  the  generic  letter 
supplement  has  been  cancelled. 
DATES:  (Not  applicable.) 
ADDRESSEES:  (Not  applicable.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  L  Kopp,  (301)  415-2879. 


SUPPLEMBfTARY  INFORMATION:  (Not 
applicable.) 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Cominission. 
David  B.  Matthews, 

Acting  Director,  Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  96-27792  Filed  10-29-96;  8:45  am) 

BHJJNQ  OOOE  7Sa»-01-P 


Sunahlna  Act  Maating 

DATES:  Weeks  of  October  28,  November 

4, 11,  and  18, 1996. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  28 

Thursday,  October  31 
11:00  a.m. — ^Affirmation  Session 
(Public  Meeting)  (if  needed). 

Week  of  November  4 — Tentative 

Monday,  November  4 
2:00  p.m. — Discussion  of  Interagency 
Issues  (Closed— Ex.  9). 

Weelc  of  November  1 1 — Tentative 

Wednesday,  November  13 
2:00  p.m. — ^Briefing  on  Control  and 

Accountability  of  Licensed  Devices 

(Public  Meeting)  (Contact:  John 

Lubinski,  310-415-7868). 
3:30  p.m. — ^Affirmation  Session 

(Public  Meeting)  (if  needed). 
Thursday,  November  14 
2:00  p.m. — Briefing  on  S{>ent  Fuel 

Pool  Study  (Public  Meeting) 

(Contact:  Ernie  Rossi,  301-415- 

7379). 
3:30  p.m. — Discussion  of  Management 

Issues  (Closed — Ex.  2). 

Weelc  of  November  18 — Tentative 

Thursday,  November  21 
9:00  a.m. — ^Affirmation  Session 
(Public  Meeting)  (if  needed). 
1:30  p.m.— Briefing  by  DOE  on 
International  Nuclear  Safety 
Program  (Public  Meeting). 
Friday,  November  22 
1:30  p.m.— Briefing  on  Integrated 
Materials  Performance  Evaluation 
Program  (Public  Meeting). 
The  Schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 


at:  http://www.nrc.gov/SECY/smi/ 
schedule.htm 

This  notice  is  distributed  by  nieil  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Of>erations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wiahOnrc.gov  or 
dkw6nrc.gov. 

Dated:  October  25, 1 996. 
William  M.  Hill.  Jr.. 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

[FR  Doc.  96-27947  Filed  10-28-96;  11:28 
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BHJJNQ  CODE  TSM-M-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[tiiveainwnt  Company  Act  Releaae  No. 
22296;  IntanwlioMi  Serlee  Releaaa  No. 
1023;  812-10170] 

Deutsche  Bank  AG;  Notica  of 
Application 

October  24, 1996. 

AQBiCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Applicatitm  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Deutsche  Bank  AG. 
RELEVANT  ACT  SECTIONS:  Order  imder 
section  6(c)  of  the  Act  for  an  exemption 
iroia  section  17(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  that  would  supersede  an 
existing  order  granting  conditional 
exemptive  relief  from  section  17(f)  of 
the  Act.  The  requested  order  would 
allow  certain  foreign  subsidiaries  of 
applicant  to  maintain  assets  of 
registered  investment  companies  in 
custody,  in  accordance  with  an 
agreement  among  applicant,  the 
investmmt  company  (or  its  custodian), 
and  the  foreign  subsidiary.  The 
requested  order  would  also  allow  these 
foreign  subsidiaries  to  maintain  such 
assets  pursuant  to  a  custody  agreement 
between  applicant  and  the  investment 
company  (or  its  custodian)  and  a 
separate  subcustodian  agreement 
between  applicant  and  the  foreign 
subsidiary. 

RUNQ  DATE:  The  application  was  filed 
on  May  24, 1996  and  amended  on 
September  11, 1996. 
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HCAMNG  OR  NOnRCATION  OF  HEAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Heering  requests  should  be 
received  by  the  S£C  by  5:30  p.m.  on 
November  18, 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  rorm  of  an  affidavit  or, 
for  lawyers,  a  cwtificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

MOmuwt.  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Applicant:  Post  Box  D.  60282  Prankfurt- 
am-Main.  Germany:  oc:  J.  Eugene 
Marans.  Esq.,  Qeary.  Gottlieb.  Steen  & 
Hamilton.  1752  N  Street.  NW., 
Washington.  DC  20036. 
FOR  FURTHBt  MFORMATKM  COMT  ACT: 
Harry  Eisenstein.  Staff  Attorney,  at  (202) 
942-0552,  or  Alison  E.  Baur.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLBlBfr ARY  MF0RMAT10N:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  foe  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatioiis 

1.  Applicant  is  a  bank  organized  and 
existing  under  the  laws  of  Germany. 
Applicant  is  regulated  in  Germany  by 
the  Federal  Bank  Supervisory  Office 
(Bundesaufsichtamt  fiir  Kreditwesen). 
Applicant  is  the  largest  banking 
institution  in  Germany  and  currently 
provides  worldwide  financial  services 
to  foreign  governments,  central  banks, 
financial  institutions,  and  corporate  and 
retail  customers.  Applicant  has 
shareholders'  equity  in  excess  of  $200 
million  and,  as  of  December  31, 1995, 
had  consolidated  worldwide  assets  of 
S491  billion. 

2.  In  1995,  the  SEC  exempted 
applicant  (the  "Existing  Order") '  from 
section  17(f)  of  the  Act  to  permit 
applicant  to  serve  as  custodian  or  sub- 
custodian of  the  securities  and  other 
assets  of  any  management  investment 
company  registered  under  the  Act  other 
than  an  investment  company  registered 
under  section  7(d)  of  the  Act  (a  "U.S. 
Investment  Company"),  and  to  maintain 
foreign  securities  and  other  assets  in 


■  See  Dautjcha  Bank  AC,  Invaatntanl  Company 
Act  RalaaMNo.  21278  (Aug.  11.  1909). 


Malaysia  with  applicant  (Malaysia) 

Berhad  ("DBM"). 

3.  Applicant  requests  an  order 
superseding  the  Existing  Order  and 
granting  several  requests  for  exemptive 
relief.  First,  under  the  relief  requested. 
Assets  (as  defined  below)  could  be 
maintained  in  the  custody  of  an 
Exemptive  Order  Network  Subsidiary 
(as  defined  below)  in  accordance  with 
an  agreement  ("Delegation  Agreement") 
among  applicant,  the  Exemptive  Order 
Network  Subsidiary,  and  a  U.S. 
Investment  Company  or  its  custodian 
(Custodial  arrangements  under  a 
Delegation  Agreement  are  referred  to  as 
"Tri-Party  Arrangements"). 

4.  Second,  as  an  alternative  to  Tri- 
Party  Airangements.  Assets  could  be 
maintained  in  custody  in  aoccKdance 
with  an  agreement  (the  "Custody 
Agreement")  between  (i)  applicant  and 
(ii)  a  U.S.  Investment  Company  or  its 
custodian,  whereby  applicant  would  act 
as  the  custodian  or  subcnistodian  of  the 
Assets  of  the  U.S.  Investm«it  Company 
and  would  delegate  its  responsibilities 
to  its  foreign  subsidiaries  under  an 
agreement  with  such  subaidiariea 
("Subcustodian  Agreement."  and 
ciistodial  arrangements  under  Custody 
and  Subcustodian  Agreements,  "Agency 
Custody  Arranoaments"). 

5.  Third,  applicant  seeks  relief  so  that 
Assets  could  be  maintained  in  custody 
with  DBM.  Deutsche  Bank  Argentina. 
S.A.  ("I»A"),  Deutsche  Bank  S.A.— 
Banco  Alemao  (Brazil)  ("DBBA".  and 
together  writh  DBA  and  DBM.  the 
"Foreign  Subsidiaries")  and  all 
additional  foreign  subsidiaries  of 
applicant  that  do  not  meet  the  minimum 
shareholder  equity  requirement  of  rule 
17f-5  ("Additional  Foreign 
Subsidiaries."  and  together  with  the 
Foreign  Subsidiaries.  "Exemptive  Order 
Network  Subsidiaries")  at  such  time  as 
such  Exemptive  Order  Network 
Subsidiaries  meet  the  tenns  and 
conditions  applicable  to  the  provision  of 
the  custodial  services  imder  the  Tri- 
Party  Arrangements  and  Agency 
Custody  Anangaments. 

6.  DBM.  DBA  and  DBBA  each  is  a 
subsidiary  of  applicant.  DBM.  DBA  and 
DBBA  are  regulated  as  banking 
institutions  by  the  central  banks  of 
Malaysia.  Argentina,  and  Brazil, 
respectively.  Each  of  the  Foreign 
Subsidiaries  offers  custody  services  to 
support  local  and  foreign  investors. 
Each  Exemptive  Order  Network 
Subsidiary  satisfies  the  standards  of  rule 
17f-5,  except  with  respect  to  the 
minimum  shareholder  equity 
requirement. 

7.  For  purposes  of  this  application, 
the  term  "Foreign  Securities"  includes: 
(i)  securities  issued  and  sold  primarily 


outside  the  United  States  by  a  fbreiga 
govenunent,  a  national  of  any  foreign 
country,  or  a  corporation  or  other 
organization  incorporated  or  organized 
under  tiie  laws  of  any  foreign  country; 
and  (ii)  securities  issued  or  guaranteed 
by  the  Government  of  the  United  States 
or  bv  any  state  or  any  politicQl 
subdivision  thereof  or  by  any  agency 
thereof  or  by  any  entity  atganixBd  under 
the  laws  of  the  United  States  or  of  any 
state  thereof  which  have  been  issued 
and  sold  primarily  outside  the  United 
States.  Foreign  Securities,  cash  and  cash 
equivalents  are  referred  to  collectively 
as  "Assets." 

Tri-Party  and  Agency  Custody 
AirangBtnents 

8.  Pursuant  to  Tri-Party  Custody 
Arrangements.  Assets  would  be 
maintained  in  custody  pursuant  to  a 
Delegation  Agreement  tnat  would  be 
required  to  remain  in  effect  at  all  times 
during  which  the  Exemptive  Order 
Network  Subsidiary  feiU  to  meet  the 
minimum  shareholders'  equity 
requirements  of  rule  17f-5.  Pursuant  to 
such  Delegation  Agreement,  applicant 
would  undertake  to  perform  specified 
custodial  or  subcustodial  services  and 
would  delegate  to  the  Exemptive  Order 
Network  SiUMidiary  such  of^the  duties 
and  obligations  of  applicant  as  would  be 
necessary  to  permit  the  Exmnptive 
Order  Networi^  Subeidiary  to  nold  in 
custody  in  the  country  in  which  it 
operates  Assets  of  U.S.  Investment 
Companies. 

9.  Pursuant  to  the  Agency  Custody 
Arrangements.  Assets  would  be 
maintained  in  the  custody  of  an 
Exemptive  Order  Netvrork  Subsidiary 
only  in  accordance  with  a  Custody 
Agreement  that  is  teqiiired  to  remain  in 
emct  at  all  times  during  which  such 
Exemptive  Order  Network  Subsidiary 
fails  to  meet  the  minimum  shareholders' 
equity  requirements  of  rule  17f-5. 
Purauant  to  the  Custody  Agreement, 
which  would  be  between  applicant  and 
a  U.S.  Investment  Company  or  its 
custodian,  applicant  would  act  as 
custodian  or  svibcustodian  of  Assets. 
Under  the  terms  of  a  Subcustodian 
Agreement  with  the  Exemptive  Order 
Network  Subsidiary,  applicant  would 
additionally  delegate  siich  of  its  duties 
and  obligations  as  would  be  necessary 
to  permit  the  Exemptive  Order  Network 
Subsidiary  to  hold  in  custody  in  the 
country  in  which  it  operates  Assets  of 
U.S.  Investment  Companieeor  their 
custodians.  Each  Subcustodian 
Agreement  would  also  explicitly 
provide  that  U.S.  Investment  Companies 
or  their  custodian,  as  the  case  may  be, 
that  have  entered  into  a  Custody 
Agreement  with  applicant  are  third 
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party  beneficiaries  of  such  Subcustodian 
Agreement,  are  entitled  to  enforce  the 
terms  of  such  Subcustodian  Agreement, 
and  are  entitled  to  seek  relief  directly 
against  the  applicable  Exemptive  Order 
Network  Subsidiary  or  against 
applicant. 

10.  Applicant  contends  that  Agency 
Custody  Arrangements  would  be  a  more 
efficient  arrangement  for  certain  U.S. 
Investment  Companies,  since -the 
protection  afforded  to  such  companies 
by  applicant  would  be  confirmed 
immediately  upon  execution  of  the 
Custody  A^?eement,  rather  than 
piecemeal  through  the  time-consuming 
and  more  onerous  process  of  entering 
into  separate  I>elegation  Agreements 
with  the  various  Exemptive  Order 
Network  Subsidiaries.  Applicant  states 
that  it  would  continue  to  offer  the 
traditional  Tri-Party  Custody 
Arrangements  for  clients  not  desiring 
Agency  Custody  Arrangements. 

Applicant's  Legal  Analysis 

1.  Section  17(f)  of  the  Act  requires 
every  registered  management 
investment  company  to  place  and 
maintain  its  securities  and  similar 
investments  in  the  custody  of  certain 
enumerated  entities,  including  "banks" 
having  at  all  times  aggregate  capital, 
surplus,  and  undivided  profits  of  at 
least  $500,000.  A  "bank",  as  that  term 
is  defined  in  section  2(a)(S)  of  the  Act, 
includes:  (a)  a  banking  institution 
organized  under  the  laws  of  the  United 
States;  (b)  a  member  bank  of  the  Federal 
Reserve  System;  and  (c)  any  other 
banldng  institution  or  trust  company, 
whether  incorporated  or  not,  doing 
business  under  the  laws  of  any  state  or 
of  the  United  States,  a  substantial 
portion  of  which  consists  of  receiving 
deposits  or  exercising  fiduciary  powers 
similar  to  those  permitted  to  national 
banks  under  the  authority  of  the 
Comptroller  of  the  Currency,  and  which 
is  supervised  or  examined  by  state  or 
federal  authority  having  supervision 
over  banks,  and  which  is  not  operated 
for  the  purposes  of  evading  the  Act. 

2.  The  only  entities  located  outside 
the  United  States  that  section  17(f) 
authorizes  to  serve  as  custodians  for 
registered  management  investment 
companies  are  the  overseas  branches  of 
qualified  U.S.  banks.  Rule  17f-5 
expands  the  group  of  entities  that  are 
permitted  to  serve  as  foreign  custodians. 
Rule  17f-5(c)(2)(i)  defines  the  term 
"Eligible  Foreign  Custodian"  to  include 
a  banking  institution  or  trust  company, 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States,  that  is  regulated  by  that 
company's  government  or  an  agency 


thereof  and  that  has  shareholdere' 
equity  in  excess  of  $200,000,000. 

3.  Applicant  meets  the  requirements 
for  an  Eligible  Foreign  Custodian  under 
the  rule  since  it  has  shareholders'  equity 
well  in  excess  of  the  equivalent  of 
$200,000,000,  is  organized  and  existing 
under  the  laws  of  a  country  other  than 
the  United  States,  and  is  regulated  as  a 
bank  under  the  laws  of  Germany. 

4.  Each  of  the  Foreign  Subsidiaries 
also  satisfies,  and  each  of  the  Additional 
Foreign  Subsidiaries  will  satisfy,  the 
requirements  of  rule  17f-5  insofar  as  it 
is  a  banking  institution  incorporated  or 
organized  under  the  laws  of  a  coimtry 
other  than  the  United  States  and  is  or 
will  be  regulated  as  such  by  that 
country's  government  or  an  agency 
thereof.  However,  none  of  the  Foreign 
Subsidiaries  meets,  and  none  of  the 
Additional  Foreign  Subsidiaries  will 
meet,  the  minimum  shareholders'  equity 
requirement  of  rule  17f-5.  Accordingly, 
none  of  the  Foreign  Subsidiaries  is.  and 
none  of  the  Additional  Foreign 
Subsidiaries  will  be,  an  Eligible  Foreign 
Custodian  under  the  rule,  and,  absent 
exemptive  relief,  they  could  not  perform 
custodial  or  subcustodial  services  for 
U.S.  Investment  Companies. 

5.  Section  6(c)  provides,  in  relevant 
part,  that  the  SEC  may,  conditionalfy  or 
unconditionally,  by  order,  exempt  any 
person  or  class  of  persons  bom  any 
provision  of  the  Act  or  from  any  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicant 
submits  that  its  request  satisfies  this 
standard. 

Applicant's  Conditions 

Applicant  agrees  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  The  foreign  custody  arrangements 
proposed  with  respect  to  the  Exemptive 
Order  Network  Subsidiaries  will  satisfy 
the  requirements  of  rule  17f-5  in  all 
respects  other  than  with  regard  to  the 
shareholders'  equity  of  the  Exemptive 
Order  Network  Subsidiaries. 

2.  Assets  held  in  custody  for  U.S. 
Investment  Companies  or  their 
custodians  pursuant  to  Tri-Party 
Custody  Arrangements  will  be 
maintained  with  an  Exemptive  Order 
Network  Subsidiary  only  in  accordance 
with  a  Delegation  Agreement  required  to 
remain  in  effect  at  ail  times  during 
which  such  Exemptive  Order  Network 
Subsidiary  fails  to  satisfy  all  the 
requirements  of  rule  17f-5.  Piu«uant  to 
such  Delegation  Agreement,  applicant 
would  undertake  to  provide  specified 


custodial  or  subcustodial  servioas  and 
would  delegate  to  such  Exemptive 
Order  Network  Subsidiary  such  of 
applicant's  duties  and  obligations  as 
would  be  necessary  to  permit  such 
Exemptive  Order  fretwork  Subsidiary  to 
hold  in  custody  in  the  country  in  which 
it  operates  Assets  of  U.S.  Investment 
Companies.  The  Delegation  Agreement 
among  applicant,  such  Exemptive  Order 
Network  Subsidiary  and  a  U.S. 
Investment  Company  or  its  custodian 
would  further  provide  that  applicant's 
delegation  of  duties  to  such  Exemptive 
Order  Network  Subsidiary  would  not 
relieve  applicant  of  any  respcmsibility  to 
the  U.S.  Investment  Company  or  its 
custodian  for  any  loss  due  to  such 
delegati(m,  except  such  loss  as  may 
result  from  political  risk  {.e.g.,  exchange 
control  restrictions,  confiscation, 
expropriation,  nationalization, 
insurrection,  civil  strife  or  armed 
hostilities)  or  other  risks  of  loss 
(excluding  bankruptcy  or  insolvency  of 
the  Exemptive  Order  Network 
Subsidiaries)  for  which  neither 
applicant  nor  the  Exemptive  Order 
Netwoik  Subsidiary  would  be  liable 
under  rule  17f-5  (e.g.,  despite  the 
exercise  of  reasonable  care,  Acts  of  God 
and  the  like). 

3.  Assets  held  in  custody  for  U.S. 
Investment  Companies  or  their 
custodians  pursuant  to  Agency  Custody 
Arrangements  will  be  maintained  with 
an  Exemptive  Order  Network  Subsidiary 
only  in  accordance  with  a  Custody 
Agreement  required  to  remain  in  effect 
at  all  times  during  which  such 
Exemptive  Order  Subsidiary  feils  to 
satisfy  all  the  requirements  of  rule  1 7f- 
5.  The  Custody  Agreement  would  be 
between  applicant  and  a  U.S. 
Investment  Company  or  its  custodian 
and  would  provide  that  applicant  would 
act  as  the  custodian  or  the  subcustodian, 
as  the  case  may  be,  of  the  Assets  of  the 
U.S.  Investment  Company  and  would  be 
able  to  delegate  its  responsibilities  to 
the  Exemptive  Order  Network 
Subsidiaries.  The  Custody  Agreement 
would  further  provide  that  appUcant's 
delegation  of  duties  to  the  Exemptive 
Order  Network  Subsidiaries  would  not 
relieve  applicant  of  any  responsibility  to 
a  U.S.  Investment  Company  or  its 
custodian  for  any  loss  due  to  such 
delegation,  except  such  loss  as  may 
result  from  political  risk  (e.g.,  exchange 
control  restrictions,  confiscation, 
expropriation,  nationalization, 
insurrection,  civil  strife  or  armed 
hostilities)  or  other  risks  of  loss 
(excluding  bankruptcy  or  insolvency  of 
the  Exemptive  Order  Network 
Subsidiaries)  for  which  neither 
applicant  nor  the  Exemptive  Order 
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Network  Subsidiaries  would  be  liable 
under  rule  17r-5  {e.g.,  despite  the 
exen:ise  of  rea.sonable  care,  Acts  of  Cod 
and  the  like). 

4.  With  respetrt  to  the  Agency  Custody 
Arrangements,  applicant  will  enter  into 
a  Subcustodian  Agreement  with  each 
Cxemptive  Order  Network  Subsidiary 
pursuant  to  which  applicant  will 
delegate  to  the  Exeroptive  Order 
Network  Subsidiary  such  of  applicant's 
duties  and  obligations  as  would  be 
necessary  to  permit  the  Exemptive 
Order  Network  Subsidiary  to  hold  in 
custody  in  the  country  in  which  it 
operates  Assets  of  U.S.  Investment 
Companies  or  their  custodians.  Each 
Subcustodian  Agreement  will  provide 
an  acknowledgement  by  the  applicable 
Exemptive  Order  Network  Subsidiary 
that  it  is  acting  as  a  foreign  custodian  for 
U.S.  Investment  Companies  pursuant  to 
the  terms  of  the  order  requested  hereby. 
Each  Subcustodian  Agreement  will  also 
explicitly  provide  that  U.S.  Investment 
Companies  or  their  custodians,  as  the 
case  may  be,  that  have  entered  into  a 
Custody  Agreement  with  applicant  will 
be  third  party  beneficiaries  of  such 
Subcustodian  Agreement,  will  be 
entitled  to  enforce  the  term  thereof  and 
will  be  entitled  to  seek  relief  directly 
against  the  applicable  Exemptive  Order 
Network  Subsidiary  so  acting  as  foreign 
custodian  or  against  applicant. 

5.  Applicant  will  attempt  to  have  such 
Subcustodian  Agreement  governed  by 
New  York  law.  However,  if  any 
Subcustodian  Agreement  is  governed  by 
the  local  law  of  the  foreign  jurisdiction 
in  which  the  applicable  Exemptive 
Order  Network  Subsidiary  is  located, 
applicant  shall  obtain  an  opinion  of 
counsel  from  such  foreign  jurisdiction 
opining  as  to  the  enforceability  of  the 
rights  of  a  third  party  beneficiary  under 
the  laws  of  such  foreign  jurisdiction. 
Applicant  will  not  utilize  Agency 
Custody  Arrangements  involving  a 
Subcustodian  Agreement  governed  by 
the  law  of  a  foreign  jurisdiction  that 
does  not  provide  for  the  enforceability 
of  third  party  beneficiary  rights. 

6.  Applicant  currently  satisHes  and 
will  continue  to  satisfy  the  minimum 
shareholders'  equity  requirement  set 
forth  in  rule  17f-5(c)(2)(i). 

For  the  SEC.  by  th«  Oiviiilon  of  Investment 
Management,  under  delegiited  auttiority. 

Margarst  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  96-27807  Filed  10-29-96:  8:45  ami 
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Setf-Regulatory  OfgantaaUons;  Delta 
Clearing  Corp.;  Order  QranUng 
Approval  of  a  Propoaed  Rule  Change 
Relating  to  Securltlaa  ENgibla  for 


October  24. 1996. 

On  July  2, 1996,  Delta  Clearing  Corp. 
("DCC")  filed  a  propoaed  rule  change 
(File  No.  SR-DCC-06-09)  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  taction 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act  ").>  On  August  16,  1996,  DCC 
filed  an  amendment  to  the  proposed 
rule  change.'  Notice  of  the  propoMl  was 
published  in  the  Federal  Register  on 
September  12. 1996,  to  solicit  comments 
from  interested  persons.'  No  comments 
were  received.  As  discussed  below,  this 
order  approves  the  proposed  rule 
change. 

I.  Description 

DCC's  proposal  expands  the 
permissible  forms  of  margin  that  may  be 
deposited  by  participants  to  include 
U.S.  Treasury  notes  and  bonds. 
Previously,  DCC  allowed  only  U.S. 
Treasury  bills  or  central  bank  funds  as 
margin  collateral  for  trades  in  over-the- 
counter  options  and  for  repurchase  and 
reverse  repurchase  ("repo")  agreements. 
With  respect  to  options,  participants 
also  can  continue  to  post  margin  in  the 
form  of  cover  (i.e..  Treasury  securities 
that  would  be  deliverable  upon  exercise 
of  an  option). 

The  proposal  also  changes  the 
haircuts  applicable  to  Treasury 
securities  deposited  as  margin 
collateral.  Previously,  such  securities 
were  valued  at  the  lesser  of  the  market 
value  or  the  par  value  if  deposited  as 
margin  for  options  trades  or  95%  of  the 
market  value  of  deposited  as  margin  for 
repo  trades.  Under  the  proposal,  DCC 
will  use  the  Commission's  schedule  for 
valuation  of  government  securities  as  set 
forth  in  the  Commission's  uniform  net 
capital  rule.* 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  a  clearing  agency's  rules  be 
designed  to  ensure  the  safeguarding  of 
securities  and  funds  in  its  custody  or 


<  IS  l).S.C§  784(b)  (1988). 

'  Lfllter  from  |ohn  Grabenstein,  Exsculiv* 
Diractor,  DCC,  to  Mlchele  Bianco.  Division  of 
Market  Regulation,  Commlwion  (August  16.  1W6). 

*S«curilias  Kxchange  Ad  RaleaM  No.  37ft39 
(September  4,  1996),  61  FR  48186. 

M7  (1^(240. 1 5c3-l  (1968).  The  schedule  for 
valuation  of  government  aecurlties  is  s«t  forth  in 
paragraph  (cX2)(vi)(AXl)  of  Rule  lSc3-l. 


control  or  for  which  it  is  responsible.' 
While  DCC  fMrtici pants  trade  and 
maintain  inventory  in  a  wide  range  of 
U.S.  Treasury  Securities,  they  do  not 
always  maintain  inventory  in  U.S. 
Treasury  bills.  As  a  result,  participants 
have  incurred  costs  in  meeting  DCC's 
reouirements  that  only  U.S.  Treasury 
bills  could  be  posted  as  margin 
collateral.  By  expanding  the  types  of 
collateral  DCC  will  accept  for  margin 
purposes,  the  likelihood  that 
participants  will  be  able  to  fulfill  their 
margin  obligations  htim  inventory  is 
greatly  inaeased.  Furthermore,  the 
combinaticm  of  the  highly  liquid  nature 
of  U.S.  Treasury  notes  and  bonds  and 
the  haircuts  imposed  by  DCC  should 
allow  DCC  to  accept  these  securities  as 
margin  collateral  without  adding 
additional  risk  to  EXX's  clearing  and 
settlement  operations. 

Conclusion 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  particularly  with  Section 
17A(b)(3)(F)  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
DCC-96-09)  be  and  hereby  is  approved. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margarst  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  96-27808  Filed  10-29-96;  8:45  am) 

SMJJNQ  OOOK  aB1»-tt-«l 


[Hilissi  Na  34-378M;  File  Na  8R-MSRB- 
•e-10] 

Salf-Ragulatory  Organizations;  Notice 
of  Rling  of  Propoaad  Rule  Change  by 
ttte  Municipal  Sacurttiaa  Rulemaking 
Board  Relating  to  Reports  of  Sales  and 
Purchaaas,  Pursuant  to  Rule  G-14 

October  23.  1996. 

On  August  29,  1996,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-9&-10). 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §78s(b)(1).  The 
proposed  rule  change  is  described  in 
Items  I,  II,  and  01  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 


•U.S.C  §7aq-l(bK3)(F)  (1968). 

M5U.S.CS78s(b)(2)(1988). 
'  17  CFR  200.3O(a)(12)  (1996). 
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solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

L  Self-Regnletory  Organizatiaii's 
Statement  of  the  Tenns  at  Substance  of 
the  Proposed  Rule  Qiange 

The  Board  is  filing  an  amendment  to 
Board  rule  G-14  concerning  reports  of 
sales  and  purchases,  and  to  the  Rule  G- 
14  Transaction  Reporting  Procedures. 
The  purpose  of  the  proposed  rule 
change  is  tp  increase  transparency  in  the 
municipal  securities  market  by  adding 
retail  and  institutional  customer 
transaction  information  to  the  inter- 
dealer  transactions  currently  included 
in  the  Board's  Transaction  R^orting 
Program  ("Program").  The  proposed 
rule  change  would  require  brokers, 
dealers  and  municipal  securities  dealers 
to  (1)  obtain  an  executing  broker 
symbol,  if  one  has  not  already  been 
assigned,  from  the  National  Association 
of  Securities  Dealers  ("NASD");  (2) 
provide  the  Board  with  the  name  and 
telephone  niunber  of  a  person 
responsible  for  testing  the  dealer's 
capabilities  to  report  customer 
transaction  information;  (3)  test  its 
capabilities  to  report  such  information; 
and  (4)  report  to  the  Board  each  day  its 
municipal  securities  transactions  with 
customers.  The  Board  is  requesting  that 
the  proposed  rule  change  become 
effective  according  to  the  following 
proposed  schedule: 

•  Obtain  executing  broker  symbol — 
Thirty  days  after  Commission  approval 
of  proposed  rule  change. 

•  Provide  contact  information— July 
1, 1997. 

•  Test  reporting  capabilities — ^July 
through  December  1997,  on  a  schedule 
to  be  announced  by  the  Board. 

•  Effective  date  for  customer 
transaction  reporting — ^January  1, 1998. 

Although  portions  of  the  proposed 
rule  change  would  not  become  effective 
until  1998,  the  Board  is  requesting 
Commission  approval  of  the  proposed 
rule  change  now  to  allow  dealers 
adequate  time  to  change  their  internal 
systems  to  report  customer  transactions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  VI  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  A  and  B  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  increase  transparency  in  the 
municipal  securities  martlet  by  adding 
retail  and  institutional  customer 
transaction  information  to  the  inter- 
dealer  transactions  currently  included 
in  the  Program.  Under  the  proposed  rule 
change,  aggregate  data  about  inter-dealer 
and  customer  market  activity,  and 
certain  volume  and  price  Information 
about  all  transactions  in  frequently 
traded  securities,  would  be 
disseminated  to  promote  Investor 
confidence  in  the  marioat  and  its  pricing 
mechanisms.  The  information  would 
continue  to  be  provided  in  the 
Program's  daily  refKirt  summarizing 
prices  and  volumes  of  trading  in  the 
municipal  secmities  maiiiet  during  the 
previous  day  (the  "Daily  Report").*  In 
addition,  the  transaction  information  on 
all  transactions  reported  would  be  made 
available  to  regulatory  agencies 
responsible  for  enforcement  of  Board 
rules,  as  a  means  to  assist  in  market 
surveillance. 

The  Transaction  Reporting  Program — 
Overview 

The  Board  has  developed  the  Program 
to  accomplish  two  objectives.  The  first 
is  to  increase  the  amount  of  information 
available  about  the  market  value  of 
individual  municipal  seciuities,  which 
has  been  a  longstanding  Board  goal.^ 
This  concept  of  disseminating 
information  to  the  public  about 
transactions  is  now  generally  referred  to 
by  the  Board  as  bringing  "transparency" 
to  the  market.  The  second,  but  equally 
important,  purpose  of  the  Program  is  to 
provide  a  centralized  audit  trail  of 
municipal  securities  transactions  by 
making  available  to  the  NASD,  the 
Commission,  and  other  enforcement 
agencies  a  computer  database  reflecting 
all  municipal  securities  transactions 
reported  to  the  Board.  This 
"surveillance  database"  helps  meet  the 
requirements  of  those  organizations  for 
an  audit  trail  of  transaction  data,  in 
coimection  with  their  surveillance  of 
the  market  and  inspection  for 
compliance  with  Board  rules  and 
securities  laws. 

At  this  time,  the  Program  is  limited  to 
inter-dealer  transactions.  Under  Board 
rule  G-14,  dealers  currently  report  their 


inter-dealer  transactions  to  the  MSRB 
each  night  through  the  automated 
comparison  system  operated  by 
Nati(mal  Securities  Clearing  Corporation 
("NSCC").  This  reporting  mechanism  is 
convenient  for  dealers,  since  most  of  the 
trade  data  that  must  be  reported  to  the 
Board  has  to  be  reported  to  NSCC  in  any 
evmt,  for  clearance  and  settlement 
purposes.  The  Board  accomplishes  the 
transparency  function  by  making 
summary  price  and  volume  information 
available  about  these  transacticms  on  the 
Daily  Report.  If  the  inter-dealer  trade 
data  received  by  the  Board  indicates 
diat  there  were  four  or  nuve  trades  in  an 
issue  during  that  day.  the  next 
morning's  Daily  Report  includes  the 
high,  low  and  average  prices,  and  the 
total  par  traded,  for  that  issue.  ^  Prices 
and  volumes  for  approximately  100 
municipal  securities  issues  are  reported 
daily. 

The  Board's  Daily  Report  Service 
currently  has  nine  subscribers  who 
receive  electronic  copies  of  the  Daily 
Report  eadi  morning.  Some  subscribers, 
such  as  news  services,  redistribute  the 
information  broadly  to  their  own 
clienteles.  Paper  copies  of  the  Daily 
Report  are  available  for  inspection  in 
the  Board's  Public  Access  Facility  in 
Alexandria,  Virginia.  Information  frt)m 
the  Daily  Report  is  also  utilized  in  the 
Public  Securities  Association's 
transfiarency  initiatives:  a  generic  AAA 
insured  yield  scale  for  publication  in 
newspapers,  and  an  800-number 
investor  service.* 

The  surveillance  database  contains 
information  on  all  transactions  reported 
to  the  Board  and  is  not  limited  to 
transactions  in  issues  traded  four  or 
more  times.  The  database  also  contains 
information  reported  to  the  Board  but 
not  included  in  Daily  Reports,  such  as 
dealer  identities.  The  NASD  currently 
uses  the  database  to  assist  in  its 
surveillance  of  the  market  and  provides 
direct  access  to  the  database  to 


'  The  Board  expects  in  the  second  quarter  of  1997 
to  File  and  obtain  Conunission  approval  of  an 
additional  proposed  rule  change  specifying 
revisions  to  the  Daily  Report  format  to 
accommodate  customer  trade  information.  The 
proposed  rule  change  will  also  specify  the  fee  for 
sut»criptions  to  the  Daily  Report. 

^  See  "Planned  Pilot  Program  for  Publishing  Inter- 
Dealer  Transaction  Information,"  MSBB  Reports, 
Vol.  13.  No.  3  (June  1993)  at  3-6. 


'  Inter-dealer  trades  are  reported  publicly  only  if 
they  were  successfully  "compared"  on  trade  date  in 
the  automated  clearance  and  settlement  system,  i.e., 
if  the  parties  to  the  trade  agreed  on  trade  details 
such  as  par  value,  price,  and  yield.  Average  prices 
are  reported  only  for  those  trades  with  par  value 
between  SlOO.tXX)  and  Si  million. 

■•  The  generic  AAA  insured  yield  scale  provides 
composite  prices  based  on  round  lot  trades 
(S2S0.000  or  above)  of  municipal  bonds  which  have 
coupons  that  reflect  current  market  conditions. 
Certain  yield  scale  data  is  published  daily  in  a 
national  newspaper.  USA  Today  {see.  e.g^  "Key 
Indicators  Thursday,"  USA  Today.  Friday.  August 
23.  1996.  at  3B).  the  BOO  number  investor  service 
enables  investors  to  obtain  benchmark  price  quotes 
relating  to  particular  issues  of  municipal  bonds. 
Both  PSA  services  incorporate  information  from  the 
Daily  Report,  and.  in  the  case  of  the  800-number 
service,  the  caller  receives  prices  from  the  Daily 
Report  if  they  are  available. 
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surveillance  staff  at  its  headquarters  and 
two  of  its  District  OfRces. 

History  of  Program 

In  June  1994,  the  Board  Rled  a 
proposed  rule  change  to  require  that 
dealers  report  inter-dealer  transactions 
and  to  operate  a  fiadlity  to  report 
transaction  infionnation."  This  filing 
described  the  computer  system  that 
would  obtain  inter^lealer  trading  data 
firom  dealers  and  the  Board's  plan 
ultimately  to  include  institutional  and 
retail  customer  transactions  in  the 
system,  «vith  the  goal  of  making 
available  transaction  information  that  is 
both  comprahensive  and 
contemporaneous.  In  1994  the  Board 
stated  its  plan  to  implement  the 
Prooram  in  four  phases.* 

Phase  I — Intar-deeler  transaction 
reporting,  In  which  dealers  would  use 
NSCCs  comparison  system  as  the 
reporting  vehicle. 

Phase  u — Institutional  customer 
transaction  reporting,  in  which  dealers 
would  use  the  clearance  and  settlement 
system  as  the  transaction  reporting 
mechanism  for  those  trades.  Since 
dealers  already  use  this  system  to  clear 
most  of  their  transactions  with 
institutional  customers,  it  was  though 
that  this  technique  would  provide  a 
relatively  quick  and  easy  means  to  add 
institutional  customer  data  to  the 
Program.  Time-of-trade  reporting  for 
inter-dealer  and  institutional  customer 
trades  also  would  be  added  in  this 
phase. 

Phase  m — Retail  customer  transaction 
reporting.  Because  retail  customer 
transactions  are  not  currently  reported 
by  dealers  to  any  central  location,  such 
reporting  would  have  to  be 
accomplished  by  dealers  modifying 
their  own  trade  processing  systems  to 
generate  files  of  customer  trades  that 
could  be  transmitted  to  a  new, 
customized  computer  system  at  a 
central  site. 

Phase  IV — More  contemporaneous 
trade  re[>orting.  Phases  I-III  would 
require  dealer  reporting  of  data  by  the 
end  of  trade  date,  with  public 
dissemination  on  the  next  day. 

Phase  IV  of  the  Program  would  be  a 
mechanism  to  accomplish  more 
contemporaneous  reporting  of  data  to 
the  Board  and  to  the  public. 

The  Commission  in  November  1994 
approved  the  proposed  rule  change  for 
reporting  inter-dealer  Iransaciions. 
Phase  I  Daily  Reports  went  into 
production  in  January  1995.  Two 


program  modifications  in  Pimae  I  were 
implemented  over  the  next  18  months. 
A  requirement  to  report  the  idmdfy  of 
the  executing  dealers  in  inter  dealer 
transactions  (aa  opposed  to  only 
identifying  the  clearing  dealen)  became 
effsctive  July  9, 1995  '  and  a 
requirement  to  report  the  time  of 
execution  of  inter-dealer  traiuactions 
became  efiscdve  July  1, 1996.* 

Revised  Strategy  for  Obtaining  Custmner 
Transaction  Data 

In  preparation  for  adding  institutional 
custcaner  transectian  data  in  Phase  n. 
during  the  stmuner  of  1995  the  Board 
conducted  a  thtmnigh  review  of 
institutional  customer  trade  data  being 
submitted  by  dealen  to  the  oentraliaed 
clearance  and  settlement  system  for 
institutional  customer  tradea."  The 
review  found  that  verious  aspects  of  this 
data  made  it  unsuitable  for  transparency 
and  surveillance  support  purposes.  In 
general,  the  standards  desired  Cor 
timeliness,  accuracy  and  completeness 
of  trade  data  for  transparency  and 
market  siirveillanoe  purposes  were  not 
met  by  the  data  flawing  through  the 
clearance  and  settlement  system.  The 
procedures  for  submitting,  resubmitting 
and  canceling  trades  are  geared  toward 
purposes  of  clearance  and  settlement. 
e.g.,  if  the  customer's  account  number  is 
unknown,  dealen  must  delay 
submitting  the  trade  to  the  clearance 
and  settiement  system  imtil  it  is  known. 
Dealen  also  must  cancel  and  resubmit 
trade  reports  to  the  clearance  system  to 
correct  settlement-related  information, 
such  as  name  or  identification  nimiber 
of  the  customer's  agent.  A  number  of 
procedures  snd  practices  employed  by 
dealera  for  submitting  information  to  the 
clearance  and  settlement  system 
appeared  to  be  acceptable  for  that 


*  See  Sacuritiea  Exchange  Act  ReleaM  No.  34458 
duly  28.  I9»4)  al  3 

*Sop"Raporling  inler  Dealer  Tranuclioiu  to  the 
Board:  Rule  G- 14."  MSHB  Heportt.  Vol.  14.  No.  S. 
(December  1994)  at  3-6. 


'  See  Securltlea  Exchange  Act  Releaae  No.  3S0S8 
(July  18.  IMS).  The  InltUi  1905  propoeed  rule 
change  included  a  requirement  to  report  executing 
dealer  identities  but  did  not  apecify  which 
identification  ayinbol  wa«  to  be  uaed.  Some  dealer* 
have  uMd  NSGC  clearing  number*,  other*  NASD 
executing  broker  tymbol*.  and  other*  ad  hoc 
(ymbol*  which  they  aeatad  thaniMlTee. 
Subsequent  experience  has  shown  that  one 
idenlifler — }be  NASO  executing  broker  symbol — 1* 
the  most  appropriate  identifier  for  purposes  of  the 
f>rognun.  This  ia  diacuaaed  below,  undsr  "Dealer 
Reporting  Raqairefnents." 

•  See  Securities  Exchange  Act  Releaae  No.  371  IS 
(April  IS.  1996).  The  time-of-trade  daU  1*  currently 
being  stored  in  the  databaae  and  in  the  near  future 
will  be  made  available  on  the  surveillance  screeiu- 

"The  centralized  clearance  system  that  dealers 
currently  are  required  to  uae  to  help  clear  and  settle 
institutional  customer  trade*  under  rule  G-15(d)  is 
operated  by  the  Depository  Trust  Company  (DTC), 
and  is  generally  knowm  as  the  Instilutional  Delivery 
(ID)  System.  The  ID  System  produce*  conflrmationa 
and  acknowledgement*  of  Instilutional  tradea  and 
is  linked  to  the  automated  aystem  for  book-entry 
settlement. 


purpose  but  would  have  hindered  the 
purposes  of  transaction  reporting.*** 

Tlie  ability  of  the  Board  and  the 
industry  to  overcome  the  (Moblems  with 
the  use  of  clearanoe  and  settlement  data 
for  transaction  reporting  would  have 
required  changes  in  the  clearanoe  and 
settlement  system  and  substantial 
changes  in  internal  dealer  srstems  and 
procsduras  that  fised  trade  (Uta  to  the 
deeranoe  and  settlement  system.  This 
would  have  been  a  costly  and  time- 
consuming  project  and,  at  its 
conclusion,  it  would  immediately  have 
been  necessary  to  solve  similar 
problems  in  collecting  retail  transaction 
data.  The  Board  decioed  instead  to 
combine  Institutional  customer 
transactions  with  the  planned  retail 
trade  reporting  component  of  the 
Program  so  that  retail  and  institutional 
customer  transactions  could  be 
collected  using  s  single  me<:hanism 
designed  spedJBcally  to  accommodate 
the  purposes  of  transaction  reporting. 
This  new  plan,  and  the  recognition  of 
the  full  extent  of  changes  that  would 
need  to  be  made  by  dealera  to  their 
operations,  also  necessitated  s  delay  in 
the  previously  annoimced  date  for 
implementing  institutional  and  retail 
transaction  reporting.** 

The  Customer  Transaction  Reporting 
Program 

Overview.  Under  the  Board's  revised 
approacJi,  included  in  the  proposed  rule 
change,  eacii  dealer  that  effects 
transactions  with  customere  would 
generate  a  file  of  certain  required 
information  about  its  customer 
transactions,  in  a  specified  format,  and 
would  transmit  the  file  electronically  to 
the  MSRB  by  midnight  of  each  trading 
day.  The  Board  expects  that  most 
dealera  will  modify  existing  internal 
processing  systems  to  {Ntxiuce  the  file 
required  by  the  profKMsd  rule  change. 
This  approach  will  be  less  costly  to 


"■The  Board's  review  found  that  dealers  submit 
a  substantial  portion  of  institutional  trades  to  the 
clearaitce  and  settlement  system  after  trade  date, 
because  of  unknown  cuatonwr  account  numbers, 
unknown  •ettlemeni  data*,  and  other  raMons.  The 
relatively  high  cancellation  rate  of  auboiiaaian*  alao 
createa  queatlona  about  accuracy  of  the  dale 
available  on  trade  data.  Only  a  amall  fraction  of 
dealai^submlnad  trade  Information  is 
acknowledged  as  correct  by  the  cuatomer  or  It* 
agent  by  the  end  of  trade  date.  Of  the  remaining 
data,  soma  1*  later  acknowledged  but  a  subatantial 
portion  is  not  acknowledged  before  settlement 
occurs.  For  those  trade*  not  acknowledged  by 
cuttOToan  on  trade  dale,  it  is  not  poaaible.  on  the 
morning  of  the  day  after  trade  date  (T-f  1),  to 
distinguish  between  those  transactions  that  were 
submitted  with  correct  pnice  and  quantity  and  those 
which  were  not. 

■*  loltiaJly  the  Board  had  anticipated  that  reUil 
customer  tranaactloiu  would  be  added  to  the 
Program  by  the  end  of  1996.  Under  the  rvvlaed  plan, 
Ibia  function  would  be  delayed  to  January  1. 19B8. 
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dealers  than  if  the  Board  were  to 
mandate  the  use  of  an  independent 
transaction  reporting  system  with  stand- 
alone terminals  that  would  have  to  be 
acquired  by  dealera  and  operated  by 
dealer  staff. 

The  dealer  could  use  any  available 
method  to  transmit  the  specified  file  to 
the  Board's  system.  Most  dealera  are 
expected  to  use  existing 
telecommunications  links  with  NSGC 
for  this  purpose,  but,  alternatively, 
dealers  with  low  volumes  of  customer 
trades  may  dial-in  to  the  Board's  system 
and  upload  the  file  by  modem. 

The  Board  plans  to  build  a  subsystem 
of  the  Transacti(m  Reporting  System  for 
accepting  customer  transaction 
information.  The  resulting  Customer 
Transaction  Reporting  Subsystem 
("CTRS")  would  encompass  the  system 
originally  planned  for  retail 
transactions,  but  will  process 
institutional  customer  transaction  data 
as  well.  Therefore,  dealera  will  have 
consistent  operational  requirements  for 
reporting  both  retail  and  institutional 
customer  transactions. 

Trade  Information  to  be  Reported. 
Dealera  would  report  approximately  a 
dozen  data  items  about  each  customer 
trade.  These  items,  and  their  purpose  in 
the  customer  transaction  reporting 
subsystem,  are  as  follows: 

CUSIP  Number.  The  number  assigned 
by  the  CUSIP  Service  Bureau  to  identify 
the  security.  Other  identification 
numbera  will  be  considered  errora.  This 
item  is  needed  for  transparency  and 
surveillance  purposes.*^  Format:  9 
alphanumeric  charactera. 

Trade  Date.  The  date  the  trade  was 
executed.  This  item  is  needed  for 
transparency  and  surveillance  purposes 
and  to  determine  compliance  with  the 
Board's  rule  G-14  requirement  that  the 
trade  be  reported  on  trade  date.  Format: 
8  digits,  CCYYMMDD. 

Time  of  Trade  Execution.  The  time  of 
day,  stated  as  Eastern  time  to  the  nearest 
minute,  at  which  the  trade  was 
executed.  This  item  is  needed  for 
surveillance  purposes.  Format:  4  digits, 
HHMM,  Military  format. 

Dealer  Identifier.  The  executing 
broker  symbol,  assigned  by  the  NASD, 
that  identifies  the  executing  dealer.  The 
dealer  identity  is  needed  for 
surveillance  purposes.  Format:  4  lettere, 
e.g.,  ABCD. 

Buy/Sell  Indicator.  An  indicatcN-  of 
the  dealer's  capacity  as  buyer  or  seller 
in  the  transaction.  "This  item  is  needed 


■'Item*  needed  for  transparency  purposes  will 
appear  on  the  public  Daily  Report.  Items  needed  for 
aurveillance  purpoae*  will  be  stored  the  Board's 
•urveillance  databaae  and  used  by  the  enfon^ment 
agencies  for  audit  trail  construction  and  other 
enforcemant  purpoae*. 


for  surveillance  purposes.  Format:  "B" 

A«   ,40" 

or   S  . 

Par  Value  Traded.  The  par  value,  in 
dollare,  of  the  securities  in  the 
transaction.  The  maturity  value  of  zero 
coupon  securities  will  be  given  if  it 
differe  from  the  par  value.  Par  value  is 
needed  for  transparency  and 
surveillance  purposes.  Format:  9  digit 
integer. 

Dollar  Price.  The  price  of  the  security, 
in  dollara  per  hundred  dollara  par  value. 
Dollar  pric»  will  be  reported  to  the 
CTRS  excluding  any  commission;  the 
CTRS  will  include  the  commission  (a 
separate  item,  described  below)  in 
dollar  prices  as  shown  in  the  Daily 
Reports.  If  the  dollar  price  cannot  be 
computed  precisely  because  the 
settlement  date  of  a  "when-issued" 
transaction  is  unknown,  the  CTRS  will 
estimate  the  dollar  price  based  upon  the 
reported  yield  and  an  estimated 
settlement  date  (see  below).  E)ollar  price 
is  needed  for  transparency  and 
surveillance  purposes.  Format:  9  digits 
plus  explicit  decimal  point,  e.g., 
100.123456  or  098.765432.  The  decimal 
point  may  "float,"  e.g.,  both  00099.5000 
and  99.5000000  are  valid. 

Yield.  The  yield  of  the  transaction,  in 
percent,  as  reported  on  the 
confirmation.  Yield  will  not  be  required 
on  transactions  in  municipal  variable- 
rate  or  collateralized  mortgage 
obligations.  Yield  will  be  used  to 
validate  dollar  price.  Format:  8  digits 
plus  explicit  decimal  point.  Units  are 
per  cent,  e.g.,  03.500000  denotes  3.5%. 

Dealer's  Capacity  and,  if  Agent, 
Commission  Charged.  The  dealer's 
capacity  indicates  whether  the  dealer 
acted  as  agent  or  principal  toward  the 
customer.  It  is  needed  for  surveillance 
purposes.  Commission,  if  any,  will  be 
stated  as  dollara  per  hundred  dollara  par 
value,  and  is  needed  for  computing  the 
net  price  including  commission.  Format 
"A"  or  "P".  Commission:  7  digits  plus 
explicit  decimal,  e,e.,  00.05000. 

Settlement  Date,  llie  date  the 
transaction  is  due  to  settle.  The  dealer 
must  provide  the  setUement  date  if  it  is 
known.  If  the  settlement  date  for  an 
issue  in  "when-issued"  status  is  not 
known  at  the  time  the  trade  information 
is  reported,  the  CTRS  will  estimate  it  as 
20  business  days  after  the  first  trade  in 
the  issue,  until  the  actual  settlement 
date  for  the  issue  is  determined.  This 
item  will  be  used  to  validate  the 
consistency  of  dollar  price  and  yield  as 
reported.  Format:  8  digits,  CCYYMMDD. 

Dealer's  Control  Niunber  for 
Transaction.  An  identifier,  assigned  by 
the  executing  dealer,  sufficient  to 
identify  the  transaction  firom  among  the 
dealer's  other  transactions.  Dealera  may 
use  any  coding  method,  provided  that 


no  two  transactions  done  by  a  dealer 
within  a  three-year  period  have  the 
same  control  number.  This  item  is 
needed  for  surveillance  purposes  (so 
that  submissions  can  be  associated  with 
entries  in  the  dealer's  record-keeping 
system)  and  for  data  management  (so 
that  a  dealer  may  identify  a  transaction 
to  be  revised  alter  it  is  firet  reported  to 
the  CTRS).  Format:  20  alphanumeric 
charactera. 

Cancel/ Amend  Code  and  Previous 
Record  Reference.  An  indicator  of 
whether  the  dealer  is  reporting  an 
update  to  data  previously  reported 
about  a  transaction,  and,  if  necessary, 
the  dealer's  control  number  for  the 
transaction  whose  data  is  to  be  updated. 
Cancel/ Amend  code  format:  "F":  First 
report  of  this  transaction  to  the  MSRB. 
"C":  Cancel  the  record  of  the  trade 
identified  by  the  dealer's  control 
nimiber.  "A":  Amend  the  record  of  the 
trade  identified  by  the  dealer's  control 
number.  "V":  Verification  that  a  record 
of  a  transaction  containing  possible 
errora  is  correct. 

Use  of  Intermediaries.  An  important 
feature  of  the  Program  is  a  provision  for 
dealera  to  submit  customer  transaction 
data  to  the  Board  through  an 
intermediary  that  could  handle  the 
technical  details  of  preparing  files  in  the 
specified  format  and/or  the  function  of 
transmitting  correctly  formatted  files  to 
the  CTRS.  For  example,  clearing  dealera 
(dealera  that  submit  transactions  for 
clearance  and  settiement  on  behalf  of 
other  dealera)  could  report  transactions 
on  behalf  of  the  dealera  for  whom  they 
clear.  Clearing  dealera  themselves  may 
use  service  bureaus  (firms  offering 
confirmation  or  other  processing 
services)  to  c»llect,  format  and  transmit 
data  to  the  Board.  By  using  the  same 
telecommunication  Xiviks  for  CTRS  data 
as  for  clearing  data,  the  expense  to 
dealera  of  customer  transaction 
reporting  would  be  minimized. 

The  Submission  Process.  Dealera  or 
intermediaries  will  perform  two  steps  in 
submitting  customer  trade  data  to  the 
Board.  Firet,  they  will  prepare  a  file 
containing  the  necessary  information  in 
the  physical  format  specified  by  the 
Board.  Second,  they  will  transmit  the 
file  to  the  CTRS. 

The  dealer  may  extract  the  necessary 
information  from  its  record-keeping  or 
automated  confirmation  systems,  or  may 
key  in  the  data  to  a  program  designed 
specifically  to  create  a  file  in  the  correct 
format.  For  dealera  who  wish  to  key  in 
data  on  a  personal  computer,  data  entry 
and  editing  software  will  be  made 
available  by  the  Board.  It  is  expected 
that  only  dealera  with  low  volumes  of 
trades  will  use  this  method,  since 
higher-volume  dealera  already  store 
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most  of  the  required  trade  data  in 
existing  computer  systems  and  are 
expected  to  adapt  those  systems  for 
reporting  purposes  rather  than  manually 
re-enter  the  data  into  another  system. 

For  nie  transmission,  the  Board 
expects  most  dealers  to  use 
intermediaries,  as  discussed  above. 
Existing  links  between  dealers  and 
NSCC  are  expected  to  be  used  to 
transmit  most  files.  *^  If  a  dealer  does  not 
wish  to  use  a  intermediary  to  tran/unit 
files  to  the  Board,  the  dealer  will  bie  able 
to  upload  files  directly  to  the  CTRS  from 
a  personal  computer.  The  Board  will 
make  telecommunications  software 
available  for  uploading  files,  which  will 
run  on  the  dealer's  computer  under 
Microsoft  Windows.  To  upload  files  by 
dialing  in.  a  dealer  will  need  a  modem 
and  any  version  of  Windows  supported 
by  Microsoft  Corporation.  The  Board 
expects  this  option  to  be  utilized  only 
by  lower-volume  dealers  because  most 
high-volume  dealers  are  already  linked 
with  NSCC.  The  CTRS  is  being  designed 
initially  with  sufficient  capacity  for  up 
to  100  dial-in  submissions  per  day, 
although  fewer  are  expected. 

Errors  and  comctioas.  The  system 
will  send  messages  to  dealers,  by 
facsimile,  acknowledging  receipt  of  a 
day's  file  and  identifying  records  that 
appear  to  be  in  error  or  questionable. 
(The  system  also  will  make  available  an 
electronic  copy  of  the  receipt  and  error 
message  file,  which  the  dealer  may 
optionally  download  to  its  computer  if 
it  prefers.)  Dealers  will  submit 
corrections  using  a  method  similar  to 
that  for  reporting  trades.  A  dealer  may 
also  "cancel"  a  trade,  that  is,  inform  the 
system  that  a  trade  previously  reported 
did  not  occur  or  was  cancelled  by  the 
parties.  Dealers  will  report  only  changes 
relevant  to  the  Board's  transaction 
reporting  purposes,  for  example,  a 
change  in  the  price  or  par  value  of  a 
trade. 

Dealer  Reporting  Requirements 

The  proposed  rule  change  would 
require  dealers  to  report  their  customer 
transactions  to  the  Board  by  midnight  of 
trade  date.  Dealers  also  would  he 
required  to  report  corrections  and 
cancellations  as  soon  as  the  need  for 
such  change  is  known.  Dealers  would  be 
able  to  make  changes  to  data  previously 
reported  for  two  months  after  the  trade 
date. 

The  proposed  rule  change  would  also 
require  each  dealer  to  use  a  NASD  four- 
letter  executing  broker  symbol  (e.g.. 


"TIm  Board  cumntly  is  in  ditcutaion  with 
NSCC  and  it  appaw*  that  NSCC  will  offer 
teUcommunicationi  lervicas  to  daalon  for 
cualomer  tranaaction  reporting. 


'  ABCD")  to  identify  itself  as  the  party 
that  effected  a  transaction.  Dealera 
reporting  inter-dealer  trades  to  the 
Board  through  NSCC  currently  are 
required  by  rule  G-14  to  identify  the 
executing  broken  (as  well  as  the 
clearing  brokers),  but  the  specific 
symbol  to  be  used  is  not  specified  in 
rule  G-14  procedures.  Specifying  the 
use  of  the  NASD  executing  broker 
symbol  will  enable  usera  of  the 
surveillance  database  to  determine  the 
executing  dealer  unambiguously  in  all 
cases.  The  NASD  assign*  such  symbols, 
on  request,  to  all  dealer  firms  including 
bank  dealera.  A  dealer  not  already 
assigned  such  a  symbol  will  be  required 
to  obtain  one  from  the  NASD.  Executing 
broker  symbols  are  already  in  wide  use 
by  many  dealers.  Since  identification 
symbols  are  already  needed  for  the  audit 
trail  of  inter-dealer  transactions  and  it 
would  improve  the  functions  of  the 
surveillancp  database  for  this  uniform 
identifier  to  be  used,  the  Board  requests 
that  this  provision  become  efisctive  30 
days  after  Commission  approval  of  the 
proposed  rule  change. 

Ine  requirement  to  report  customer 
trades  would  become  fully  efilective 
January  1, 1998,  with  a  testing 
requirement,  discussed  below,  effective 
beginning  July  1997. 

Proposed  -Mandatory  Testing 

Dealera  will  need  to  test  their  own 
trade  processing  syAems  to  ensure  they 
can  produce  files  containing  the 
required  information  in  the  proper 
format.  Such  testing  would  clarify 
system  input  specifications  with  dealera 
and  ensure  that  dealera'  systems  are  able 
to  correct  erroneous  input.  Mandatory 
testing  by  dealera  is  the  only  way  to 
ensure  that  dealera'  systems  are  reedy  to 
submit  customer  trade  data  before  the 
reporting  requirement  becomes 
effective. 

To  begin  system  operations  by 
January  1, 1998,  the  proposed  rule 
change  would  require  testing  with 
dealera  between  July  and  December 
1997.  Procedures  would  involve  testing 
firat  by  the  dealera  with  the  greatest 
volume  of  customer  trades,  followed  by 
the  lower-volume  dealera.  Each  dealer 
would  be  required  to  report  all  its 
customer  trades,  on  a  test  basis,  to  the 
Board  for  a  specified  time.  None  of  the 
test  submissions  would  be  publicly 
reported  or  provided  to  the  enforcement 
agencies.  The  Board  would  inform  the 
dealera  of  any  problems  found,  and  the 
dealer  would  re-test  its  system  and 
reporting  procedures  within  two  months 
of  the  initial  run.  The  proposed  rule 
change  would  require  dealera  to  provide 
the  Board  with  the  name  of  a  dealer  staif 
person  responsible  for  testing,  and  to 


participate  in  a  testing  program,  which 
would  begin  in  July  1997.  The  Board 
plans  to  test  firat  with  larger  submittere, 
giving  consideration  to  the  test 
readiness  of  individuals  firms. 

The  Daily  Report  " 

All  transactions  in  municipal 
securities  will  be  recorded  in  the 
surveillance  database.  The  Daily  Report, 
however,  will  not  include  price  data  on 
every  transaction,  since  it  reports  on 
those  issues  that  wero  traded  most 
frequently  during  the  previous  day.  As 
noted  above,  currently  the  Daily  Report 
includes  summary  information  on  those 
securities  which  were  traded  four  or 
more  times  the  previous  business  day. 
Including  customer  trades  will 
substantially  increase  the  number  of 
issues  trading  above  this  "reporting 
threshold."  It  is  impossible  at  this  time, 
however,  to  predict  quantitatively  the 
effect  on  the  Daily  Report  of  including 
retail  customer  trades,  since  there  is  no 
existing  source  of  comprehensive  retail 
transaction  information  in  the  industry. 
The  Board  is  requesting  and  has  begun 
receiving  samples  of  custcHner  trade 
data  from  certain  dealera,  on  a  voluntary 
basis,  and  has  begun  to  measure  the 
frequency  with  which  issues  are  traded, 
trade  sizes,  and  other  factora  needed  to 
structure  the  Daily  Report  to  include 
customer  transaction  data.  The  Board 
plans  to  determine  the  reporting 
threshold  and  other  formatting  aspects 
of  the  Daily  Report  by  mid-1997  and 
«vill  describe  it  in  an  additional 
proposed  rule  change,  to  be  filed  before 
system  operations  begin.** 

Customer  Transaction  Data  as  a  Measure 
of  Dealera'  Market  Participation 

The  Board  currently  levies  four  types 
of  fees  that  are  generally  applicable  to 
dealera.  Rule  A-12  provides  for  a  $100 
initial  fiae  paid  once  by  a  dealer  when 
it  entere  the  municipal  secxirities 
business.  Rule  A-14  provides  for  an 
annual  fee  of  $200  frtim  each  dealer  that 
conducts  municipal  securities  business 
during  the  year.  Rule  A-13  provides  for 
an  underwriting  fee  based  on  the  par 
value  of  a  dealer's  participation  in 
primary  offerings  of  municipal 
securities,  and  for  a  transaction  fee 
based  on  the  par  vahie  of  a  dealer's 
transactions  reported  to  the  Board.  The 
transaction  fee  is  currently  .0005  per 
cent  (one-half  cent  per  $1.00Q)  of  the 
total  par  value  of  inter-dealer  sales  of 
municipal  securities,  since  the  current 


"The  planned  propoeed  rule  change  will  alao 
■pacify  the  fee  for  lubaoiptiona  to  the  Daily  Report, 
along  with  any  Program  modiflcationa  found  to  ba 
naoaaaary. 
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reporting  requirement  applies  only  to 
inter-dealer  trades. 

The  Board's  goal  in  allocating  fees 
among  dealera  is  to  reflect  as  accurately 
as  possible  each  dealec's  involvement  in 
the  municipal  securities  market.  The 
Board  believes  underwriting  activity 
and  inter-dealer  transaction  volume  . 
currently  are  the  best  available  and 
auditable  means  upon  which  to  base 
fees,  but  the  Board  has  noted  that  these 
measures  of  dealer  activity  do  not  track 
every  important  activity  in  the  market." 
When  customer  transaction  data 
becomes  available,  the  Board  will 
consider  revising  the  basis  of  the 
transaction  fiae  to  include  all  trades  in 
municipal  securities,  not  just  the  inter- 
dealer  transactions  as  under  the  current 
transaction  fee  structure. 

B.  Statutory  Basis 

The  Board  has  proposed  the  rule 
change  pureuant  to  Section  15B(b)(2)(C) 
of  the  Act,  which  requires,  in  pertinent 
part,  that  the  Board's  rules: 

*  *  *  be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  ccwperation  and  coordination  with 
persons  engaged  in 

regulating  *  *  *  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  the  public 
interest  •  *  * 

m.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  in  that  it  applies 
equally  to  all  dealera  in  municipal 
securities. 

IV.  Self-Regulatory  Oi;ganizatioa's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Membera,  Participants,  or  Othen 

The  1 995  Request  for  Commen  ts 

The  Board  published  a  notice  in 
February  1995,*"  requesting  comment 
on  the  institutional  customer 
transaction  phase  of  the  Program  and 
proposing  that,  to  produce  the  Daily 
Report  in  this  phase,  institutional 
customer.and  inter-dealer  transactions    ~ 
would  be  reviewed  together  to  identify 
those  issues  in  which  four  or  more 
transactions  occurred  on  a  given  day. 


Once  these  frequently  traded  issues 
were  idraitified,  the  prices  for  all 
transactims  in  the  issue  would  be 
reviewed  to  determine  the  high  and  low 
prices,  which  would  be  reported  on  the 
next  day.  An  "average  price"  would  be 
computed  based  upon  all  transactions  in 
that  issue  involving  par  values  between 
$100,000  and  $1  million,  if  any.  In 
response,  six  comment  lettera  were 
received  from  the  following: 
A.G.  Edwards  &  Sons,  Inc. 
("Edwards") »' 
Goldman,  Sachs  &  Co.  ("Goldman")iB 
Kemper  Securiti^,  Inc.  ("Kemper")'^ 
The  Public  Securities  Association 
("PSA  1995")  20 

llie  Regional  Municipal  Operations 
Association  ("RMOA")2i 

Applied  Financial  Management,  Inc. 
("Applied  Financial")** 

The  Board  described  its  revised  plan 
to  implement  reporting  of  both 
institutional  and  retail  ciistomer 
transactions  in  a  January  1996  notice  in 
which  preliminary  technical 
specifications  were  also  proposed  for 
comment.*^  In  response,  tlu«e  comment 
lettera  were  received  from  the  following: 

The  Public  Securities  Association 
("PSA  1996")" 

The  Regional  Municipal  Operations 
Association  ("RMOA  1996")  zs  and  Zia 
CorporaUon  {"Zia'*)» 

Discussion  of  Comments 

Dae  of  Institutional  Transaction  Data 
from  the  Clearaiice  and  Settlement 
Sjrstem.  One  commentator*'  stated  its 


"  See  Securities  Exchange  Act  Release  No.  36492 
(November  20,  1995)  at  4-5  and  "Revisions  to 
Board  Fee  Assessments:  Rules  A-13,  A-14  and  G- 
14."  MSRB  Reports,  Vol.  16,  No.  1  (lanuary  1966) 
at  29. 

<*  "Transact ion  Reporting  Program  for  Municipal 
Securities:  Phase  n,"  MSRB  Reports,  Vol.  15,  No.  1 
(April  1995)  at  11-15. 


*' Latter  firam  Douglas  L  Kelly,  Vice  President. 
A.G.  Edwards  k  Sons,  Inc.  to  Larry  M.  Lawrence, 
Policy  and  Technology  Advisor,  MSRB  (May  30. 
(1995). 

"Letter  from  Edward  C  Briscotti,  Vice  President, 
Goldman,  Sachs  &  Co.,  to  Judith  A.  Somerville, 
Uniform  Practice  Specialist.  MSRB  (May  31. 1995). 

'"Letter  from  Kathleen  M.  Bums,  Municipal 
Bond  Dept,  Kemper  Securities,  Inc.,  to  Hal 
lohnaon.  Deputy  General  Counsel,  MSRB  (August 
22, 1995). 

'^  Letter  from  )oseph  W.  Sack,  Senior  Vice 
President,  Public  Securities  Association  ("PSA 
1995")  to  Larry  M.  Lawrence  (June  2, 1995). 

"  Latter  from  Bruce  L.  Vernon,  Regional 
Municipal  Operations  Association  ("RMOA  1995" 
to  Judith  Somerville  (June  13, 1995). 

"  Letter  from  Ron  Moore,  Senior  Market  Analyst, 
applied  Financial  Management,  Inc.  ("Applied 
Financial")  to  Larry  M.  Lawrence  (undated). 

"  "Reporting  Customer  Transactions  in 
Municipal  Securities:  Rule  G-14,"  MSRB  Reports. 
Vol.  16,  No.  1  Qanuary  1996)  at  15-18,  and 
"Customer  Transaction  Refxirting:  Proposed 
Technical  Specifications  and  Request  for 
Comment,"  Ibid,  at  19-22. 

"  Letter  bom  George  Brakatselos,  Vice  President, 
Public  Securities  Association,  to  Larry  M.  Lawrence 
(May  2. 1996). 

^  Letter  br>m  Executive  Committee  of  the 
Regional  Municipal  Operations  Association  to 
Harold  Johnson  (March  22, 1996). 

**  Latter  from  Glenn  Burnett,  President,  Zia 
Corporation  to  Larry  M.  Lawrence  (July  2, 1996). 

"RMOA  1996 


preference  that  the  Board  use 
institutional  trade  data  reported  by 
dealws  to  the  clearance  and  settlement . 
system  (refiarred  to  in  its  letter  as  the 
Depository  Trust  Company's  ("OTC") 
In^tutional  Delivery  (ID]  Systnn). 
Another  commentator*"  recommended 
that  the  DTC  develop  a  program  for 
reporting  retail  customer  transaction 
data.  A  commentator*"  suggested  that 
the  Board  focus  on  reporting 
institutional  customer  transactions 
because  they  are  "much  more 
illustrative  of  the  activities  of  the 
municipal  market"  than  are  retail 
transactions. 

Although  the  Board  had  hoped  to  use 
clearance  and  settlement  data  for 
institutional  customer  transaction 
reporting,  after  a  careful  review  the 
Board  foimd  that  various  aspects  of  the 
clearance  and  settlement  system  data 
make  it  unsuitable  for  transparency 
purposes.^  Regarding  the  suggestion 
that  the  Program  should  focus  on 
institutional,  rather  than  retail, 
customer  transactions,  the  Board  notes 
the  retail  transactions  are  a  necessary 
and  integral  part  of  the  Program,  botii 
for  disclosing  prices  in  the  Daily  Report 
and  for  constructing  the  comprehensive 
audit  trail. 

The  Daily  Report.  The  Board  received 
a  variety  of  suggestions  for  changing  the 
Daily  Report.  Some  commentatore  '* 
suggested  reporting  individual 
transactions,  while  otbere  3*  suggested 
combining  data  frtim  all  trades  falling 
within  a  given  par  value  range. 

The  Board  does  not  intend  to  raise  the 
threshold  of  four  or  more  trades  a  day 
for  Daily  Report  purposes.  At  this  time, 
however,  it  is  impossible  to  predict  how 
the  inclusion  of  retail  customer  data 
will  affect  the  Daily  Report,  since  retail 
transactions  are  not  available  to  conduct 
a  simulation.  The  system  is  being 
designed  to  have  the  capability  to 
produce  the  Daily  Report  in  various 
formats,  based  upon  alternative  criteria, 
so  that  this  decision  can  be  made  when 
more  information  is  available.  As 
noticed  above,  the  Board  has  deferred  a 
decision  on  the  Daily  Report  criteria 
until  next  year,  by  which  time  sample 
customer  trade  data,  provided 
voluntarily  to  the  Board  by  several 
dealera  for  study,  can  be  analyzed.  The 
Board,  at  that  time,  will  reconsider  all 
of  the  comments  received  on  the 
structure  of  the  Daily  Report. 


'•Goldman 

»RMOA  1995 

"See above  and  see  also  "Reporting  Customer 
Transactions  in  Municipal  Securities:  Rule  G-14." 
MSRB  Reports,  Vol.  16.  No.  1  (January  1996).  at  16 
and  footnote  6.) 

'<  Kemper,  Zia  and  Applied  Financial 

"PSA  1995.  PSA  1996 
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TraMMcUoM  to  be  Kaportad.  The 

Board's  1996  request  for  comment  asked 
whether  transactions  in  certain  types  of 
municipal  securities  should  be  excluded 
from  reporting.  The  securities  that  might 
be  excluded  are  those  that  may  require 
special  processing  by  dealer  systems. 
e.g..  variable-iate  seciurities, 
collaterelized  mortgage  obligations, 
securities  prepaying  princi(Ml  and 
securities  trading  "flat."  One 
commentator  ^  stated  that  all  municipal 
transactions  should  be  included  in  the 
scope  of  transactions  reported,  except 
those  in  securities  that  are  ineligible  bx 
CUSIP  number  assignment.  The 
proposed  rule  change  wfould  require 
dealers  to  report  customer  transactions 
in  all  securities  eligible  fior  CUSIP 
number  assignment.  The  Board  notes, 
however,  that  it  may  be  impoesible,  at 
leest  initially,  to  calculate  meaningful 
and  reliable  dollar  prices  from  yield  for 
some  of  these  instiiunents  with  non- 
standard payment  structures.  Thus, 
although  the  sepcuate  trade  information 
will  go  into  the  surveillance  database  for 
audit  trail  purposes,  some  transactions 
in  mimidpal  seciirities  with  non- 
standard pa3rment  or  call  features  may 
not  be  included  as  part  of  the  Daily 
Report. 

Data  Items  to  be  Reported  by  Dealers. 
One  commentator  ^  stated  its  belief  that 
there  is  no  need  for  data  items  in 
addition  to  those  in  the  request  fbr 
comment.  The  Board  has  determined 
that,  with  one  exception,  the  data  items 
projposed  in  the  January  1996  notice  are 
sufncient  for  processing  customer 
transaction  data  and  has  included  those 
items  in  the  proposed  rule  change.^ 

Estimating  the  SetUement  Dete. 
Transactions  involving  the  distribution 
of  new  issue  securities  sometimes  are 
efiiscted  before  the  first  setUement  date 
is  determined.  Often  the  parties  to  such 
"when-issued"  transactions  agree  on  the 
yield  of  the  transaction  when  effecting 
the  trade,  and  calculate  the 
corresponding  dollar  price  after  the 
settlement  date  is  determined.  The 
proposed  rule  change  would  require  the 
reporting  of  such  transactions  on  trade 
date.  The  system  is  designed  to  estilnate 
the  dollar  price  for  next-day  reporting 
based  upon  the  reported  yield  and  an 
estimated  settlement  date.  The  1996 
request  for  comment  asked  whether  the 
dealer  or  the  Board  should  estimate  the 


"PSA  1996 

"PSA  1996. 

"The  exception  is  (he  "cancel/amend  coda."  an 
indicalor  whether  the  dealer  is  reporting  a  change 
to  dau  previously  reported  about  a  transaction. 
This  indicator  was  not  apociBed  in  the  1996  notice, 
but  is  logically  necessary  to  enable  the  dealer  to 
correct  erroneous  reports  made  to  the  Board. 


settlement  date,  and  a  commentator  >" 
propoeed  the  date  should  be  estimated 
by  tne  Board.  Accordingly,  the  Board 
will  estimate  the  setUement  date  as  the 
date  of  first  trade  plus  20  business  days. 

Information  about  Calls  or  Pre- 
refonded  Securities.  One 
commentator  "  suggested  that  the  Board 
require  the  dealer  to  report  whether  the 
security  was  priced  to  caU  or  was 
known  to  be  pra-refunded.  in  order  to  be 
sure  the  deeler  took  such  information 
into  account.  The  planned  system  is 
designed  to  verify  the  reported  dollar 
price  and  yield  fay  recalculating  the 
dollar<iprice  from  the  reported  yield, 
using  data  about  the  security  ootained 
from  one  or  more  securities  information 
vendors.  The  calculations  should  be  the 
same  if  issue  infiDrmation  used  by  the 
Boerd  and  the  dealer  is  the  same.  If  the 
system's  recalculated  price  indicates 
there  may  be  erroneous  input  caused  by 
typographical  errors,  the  dealer  will  be 
informed  and  the  transaction  will  not  be 
included  in  the  Deify  Report.  Therefore, 
it  is  imnecessary  to  request  call  or  pre- 
refunding infannation  from  the  deeler 
as  part  of  trade  input 

Program  Costs  and  "Open  Systems" 
Approach.  One  commentator  ^ 
expressed  concern  that  the  Boerd 
remain  sensitive  to  the  cost  to  deelers  of 
reporting  customer  transactions.  This 
conunentator  also  commended  the 
Board  for  taking  the  "open  system" 
approadi  to  provide  flexibility  to 
deelers  and  iiatermediaries  in 
configuring  their  reputing  systems. 

The  Board  notes  that  the  system 
design  and  approach  to  the  Transaction 
Reporting  Program  are  intended  to 
minimize  loog-term  resource 
commitments  from  dealers.  Instead  of 
requiring  dealers  to  leese  a  terminal 
from  the  Board  and  hire  persoimel  to 
input  transactions,  the  program  is 
designed  so  that  deelera  can  generate 
nightly  files  of  trade  data  from  their 
existing  trade  processing  systems.  In 
addition.  NSCC  has  stated  its 
willingness  to  allow  dealers  to  utilize 
existing  telecommunications  links  as    ' 
the  means  for  transmitting  these  files  to 
the  Board.  The  Board,  as  well  as  deelers, 
will  benefit  from  dealers  using  existing 
links  with  NSCC,  since  the  Board's 
system  then  will  need  less  hardware 
and  staff  to  support  dial-in  submissions. 

Standardized  Format  for  Vendor 
Reports.  A  commentator  >«  posited  that 
the  Board  may  desire  to  have  uniformity 
among  transaction  reports  distributed  by 
information  vendors,  and  recommended 


that  the  Board  impoee  standards  for 
vendoi^produced  "OfBdal  MSRB  Daily 
Reports."  The  Board  desires  to  provide 
mwififniiin  flexibility  for  value-added 
vendors  to  reformat  the  public 
transaction  information  to  meet  the 
needs  of  the  marketplace,  and  does  not 
intend  to  define  an  "official"  report 
finmat  for  redistribution  of  data 
obtained  via  its  Daily  Report  Service. 


»«PSA1»96. 
"Zia. 

»PSA  1996. 
"Applied  Financial. 


of  the  Propoeed 
aadTfaBing 

For  Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Sagiater  or  within  such  Imger  period  (i) 
as  the  Commissian  may  designate  up  to 
90  days  of  sudi  date  if  it  finds  sudi 
longer  pwiod  to  be  appropriate  and 
publishes  its  reesons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Coounission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

VL  SoUcHatkm  orConunants 

Interested  pwsona  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20540.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.Q  552,  viriU  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-^4SRB-g6-10  and  should  be 
submitted  by  November  20, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12), 

MarsBiel  H.  McFariand. 
Deputy  Secretary. 

(PR  Ooc.  96-27806  Filed  10-29-96:  8:45  am] 
oooa  stis-tv-ii 
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[Releeee  Na  34-37860;  RIe  No.  SR-PSE- 
96-37] 

Self-Regulatory  OrganizaUona;  Notice 
of  HIing  and  Inanediate  Effectiveneaa 
of  Propoaed  Rule  Change  by  ttie 
Pacific  Stock  Exchange  Incorporated 
Relating  to  Ita  Annual  Fee  for 
ftegiatared  Rapreaentativea  and 
Ragiatared  Opitiona  Principala 

Octcrfier  23, 1996. 

Purauant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")!  and  Rule  19b-4  thereunder,' 
notice  is  hereby  given  that  on  October 
17, 1996,  the  Pacific  Stock  Exchange 
Incorporated  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exdbange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization. 3  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statanmt  trf'  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  modify  its 
Schedule  of  Riates  for  &cchange  Services 
by  increasing  from  $5  to  $8  its  annual 
fee  for  new  applications,  maintenance, 
and  transfer  of  registration  status  for 
each  Registered  Representative  ("RR") 
and  each  Registered  Options  Principal 
("ROP")  who  is  required  to  register  with 
and  be  approved  by  the  Exchange 
pursuant  to  PSE  Rules  9.26  and  9.27. 
Below  is-the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Schedule  of  Fees  and  Charges  for 
Exchange  Services 


PSE  General  Membership  Fees 

***** 

Regulatory  Fees 

Focus  Filing  Fee — ^No  change. 

Registration  Fee — $8  ($5l  annual  fee 
for  new  applications,  maintenance,  or 
transfer  of  registration  status  for  each 
Registered  Representative  and  each 


'  15  U.S.C.  788(b)(1)  (1982). 
*    »17C3Tl240.19b-4(199l). 

'The  proposal  was  submitted  to  the  Commission 
on  October  2,  1996,  however  it  was  not  complete. 
The  PSE  subsequently  submitted  Amendment  No. 
1  to  the  filing  to  iiKlude  the  missing  information. 
This  document  provides  notice  of  the  filing  as 
amended.  Letter  from  Michael  D.  Pierson,  Senior 
Attorney,  Regulatory  Policy, FSE,  to  Karl  Vamer. 
Staff  Attorney,  Division  of  Market  Regulation,  SEC, 
dated  October  16, 1996. 


Registered  Options  Principal  (collected 
by  the  NASD). 

n.  Self-Regulatory  Oi^ganizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
stat«nents  concerning  the  purpose  of 
and  basis  for  the  pro{X)sed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PSE  Schedule  of  Rates  currently 
provides  for  a  $5  fee  to  be  paid  by 
member  organizations  to  maintain, 
apply  for,  wad  transfer  RR  or  ROP 
registrations.'*  The  Exchange  is  now 
proposing  to  raise  this  fee  from  $5  to  $8 
in  order  to  offset  the  Exchange's  costs 
relating  to  its  maiiiet  surveillance 
programs  and  routine  Designated 
Examining  Authority  (DEA,  activity. 
The  proposal  is  consistent  with  Section 
6(b)  of  the  Act.  the  general,  and  Section 
6(b)(4),  in  particidar.  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Orgpnization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  ii;  furtherance 
of  the  purposes  of  tiie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comment&on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fin- 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 


'*  See  Exchange  Act  Release  No.  29954  (November 
18. 1991),  56  FR  59315  (November  25, 1991)  (notice 
of  filing  and  immediate  effectiveness  of  SR-PSE- 
91-37);  see  also  Exchange  Act  Release  No.  31425 
(November  9.  1992),  57  FR  54271  (November  17, 
1992)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-PSE-92-31). 


the  Act  and  subparagraph  (e)  or  Rule 
19b-4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  crf'Canoments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Sti«et,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.-Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No. 
SR-PSE-96-37  and  should  be  submitted 
by  November  20, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 
authority.  17  CFR  200.3O-3ta)(12). 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  96-27810  Filed  10-29-96;  8:45  ami 
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[Releaee  No.  34-37868;  File  Na  SR- 
PMladep-«6-l6] 

Salf-Ragulatory  Organizational 
Philadelphia  Depoaitory  Trust 
Company;  Notice  of  HIIng  of  Propoaed 
Rule  Change  Relating  to  the  Procedure 
to  Establish  a  Direct  Registration 
System 

October  23,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  16, 1996,  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
(Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 


<  15  U.S.C.  78s(b)(l)  (1988). 
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primarily  by  Philadep.  On  October  17. 
1996,  Philadep  filed  an  amendment  to 
the  proposed  rule  change.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'Regulatory  Organisation's 
Statement  of  the  Terms  of  Suhatance  of 
the  Propoaed  Rnle  Change 

Philadep 's  proposed  rule  change  wilt 
establish  (1)  a  new  service  called  the 
Direct  Registration  System  ("DRS")  and 
(2)  a  new  category  of  participants  whose 
use  of  Philadep 's  services  tvill  be 
limited  to  DRS. 

n.  Self-Regnlatory  Oiganizatioii's 
Statements  Regaiding  the  Propoaed 
Rule  Change 

In  its  filing  with  the  Commission, 
Philadep  induded  statements 
concerning  the  purpose  of  and  the  basis 
for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Philadep  has  prepared  summaries,  as  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  these 
statements.' 

A.  Self-Regnlatory  Organizatioa's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  fiDr,  the  Propoaed  Rule 
Change 

In  December  1994,  the  Commission 
published  a  concept  release  on  DRS 
which  solicited  comments  on  DRS  as  a 
way  to  offer  investors  a  method  whereby 
they  could  maintain  their  positions  in 
corporate  equities  and  debt  seciuities  in 
book-entry  form  directly  on  the  books  of 
the  issuer.^  In  November  1995.  a  joint 
industry  committee  comprised 
representatives  of  the  Securities 
Transfer  Agent  Association  ("STA"). 
Corporate  Transfer  Agents  Association, 
Inc.  ("CTA"),  Securities  Industry 
Association  ("SLA"),  and  the 
depositories  prepared  a  process  outline 
for  DRS.»  In  May  1996.  the  joint 
committee  informed  Chairman  Levitt 
that  a  consensus  had  been  reached 
regarding  the  prospective  operation  of 
DRS.« 


'  Letlar  from  ].  Kaith  KmmI.  Compliance  OfTicar. 
Philadep.  to  Jerry  W.  Carpenter.  Aui«unt  Director 
Division  of  Market  Regulation.  ComniiMion. 
(October  16. 1996). 

'The  CommiHion  ha«  modified  partt  of  these 
Malemenls. 

*  Securities  Exchange  Act  R«le«M  No.  3503S 
(December  1.19941 

>  "Direct  RagUlration  System:  A  ProcMS  Outline" 
(November  1995). 

*  Latter  from  representative*  of  the  joint 
committee  to  Arthur  Levitt.  Chairman.  Commisaion. 
(May  30.  1996). 


In  accordance  with  this  consensus. 
Philadep  will  implement  certain 
procedures  to  establish  DRS.'  The 
transfisr  agents  of  issuers  interested  in 
participating  in  DRS  must  join.DTC  and 
Philadep  as  limited  participants.  In 
order  for  transfiBr  agents  to  participate  in 
this  service,  they  must  have  certain 
electronic  internees  with  Philadep, 
commonly  known  as  fully  automated 
securities  transfier  ("FAST")  interfaces. 
As  a  depository  participant,  the  transfer 
agent  will  be  able  to  engage  in  book- 
entry  movements  of  positions  between 
the  transfer  agent's  DRS  participant 
account  and  a  broker/dealer's  account. 
Once  the  transfer  agents  have  supplied 
Philadep  writh  the  DRS  issue.  Philadep 
will  ado  the  indicator  to  its  Secuirity 
Profile  On-Une  ("SPOL")  system  to 
reflect  that  the  issue  DRS  eligible  and  to 
notify  the  respective  participants 
accordingly.  Onoe  Philadep  supplies 
information  to  the  transfer  agent  or 
issuer,  the  transfer  agent  will  adjust  the 
DRS  position  and  decease  the 
depository  FAST  account  on  its  books. 
To  execute  any  withdrawal/transfer 
("WT")  activity,  participants  must 
supply  Philadep  with  an  appropriate 
code  specifying  a  DRS  account  or  a 
certificate.  Absent  the  proper  code, 
Philadep  will  not  process  these 
reouests.  Participants  must  use 
indicators  to  operate  the  automated  WT 
file  to  (i)  register  positions  on  the  books 
of  the  issuer,  (ii)  issue  a  physical 
certificate,  (iii)  indicate  that  the 
submitting  broker  for  the  WT  request  is 
serving  in  a  correspondent  capacity 
(knovm  as  third  party  transfers)  and  (iv) 
reverse  the  prior  DRS  transaction. 

When  the  transfer  agent  completes  a 
certificate  request  for  a  DRS  issue,  the 
transfer  agent  Mdll  retiun  the  certificate 
to  Philadep  according  to  the  standard 
procedure  for  these  securities' 
shipments.  If  the  investor  requests  to 
hold  his  position  on  the  books  of  the 
issuer  through  DRS,  the  agent  will 
establish  the  position,  will  mail  the 
transaction  advice  directly  to  the 
investor,  and  will  confirm  such 
activities  to  Philadep.  Moreover, 
Philadep  will  confinn  to  its  participant 
that  the  account  has  been  established 
providing  the  date  and  the  DRS  account 
number  to  such  participant. 

In  the  event  that  an  investor  wants  to 
sell  the  position,  the  transfer  agent  will 
provide  miscellaneous  delivery  order 
("MDO")  instructions  and  the  proper 
reason  code  to  move  the  position  into 
the  appropriate  account  at  Philadep. 
The  transfisr  agent  will  increase 
depository  FAST  account  at  Philadep 


and  notify  Philadep  to  increase  its 
tran^fw  agent  participant  account. 
Concurrently,  the  agent  must  provide 
Philadep  with  the  CUSIP  number, 
quantity,  broker/deafer  identification 
number,  broker/dealer  customer  account 
number,  and  {my  other  miscellaneous 
information  in  the  comments  field.  If 
the  receiving  participant  does  not 
recognize  the  position,  it  may  deliver 
the  position  back  to  the  transfer  agent's 
Philadep  account.  At  the  end  of  the 
processing  day,  Philadep  will  reverse 
the  transfer  agent's  Limited  Participant 
accoimt  and  return  all  positions. 
Philadep  will  produce  an  activity  report 
for  all  movements. 

This  proposed  change  complies  with 
Section  17A(a)(l)  of  the  Act "  in  that  it 
promotes  efficiencies  in  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  funds  in 
Philadep's  custody  and  under  its 
control.  Individual  investora  electing 
book-entry  positions  on  the  books  of  the 
issuere  will  be  able  to  subsequently 
arrange  to  have  such  positions 
transferred  electronically  to  banks  or 
broker^dealere  in  coimection  with  sales 
or  other  dispositions  of  the  securities. 
By  effecting  transfere  through  automated 
linkages  between  broker-dealers, 
transfer  agents,  and  Philadep.  the  DRS 
service  to  be  offered  by  Philadep  will 
promote  efficiencies  in  the  clearance 
and  settlement  system.  Moreover.  DRS 
will  foster  cooperation  and  coordination 
between  Philadep  and  other  entities 
engaged  in  the  clearance  and  settiement 
of  securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Competition 

Philadep  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inapp^priate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
received.  Philadep  will  notify  the 
Commission  of  any  written  comments 
received  by  Philadep. 


'  Philadep  Direct  Registration  System  ("DRS") 
Procedures,  attached  as  Exhibit  A. 


m.  Date  of  Eflactivancas  of  the 
Propoaed  Rule  Oianges  and  Timing  for 
Commisaion  Actimi 

Within  thirty-five  days  of  the  date  of  • 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i)  - 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


•IS  U.S.C  78q-l(aXl)  (1988). 
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(ii)  as  to  which  Philadep  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change  or 

B.  Institute  procedures  to  determine 
whether  the  prt^Ktsed  rule  change 
should  be  disapproved. 

IV.  Solicitation  (tf  Qmunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  such  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
respecting  the  proposed  rule  change  that 
are  filed  with  the  Commission,  and- all 
written  communications  concerning  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  pursuant  to  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.  Washington,  DC 
20549.  Copies  of  such  filings  will  also 
be  available  for  inspection  and  copjring 
at  the  principal  office  of  Philadep.  All 
submissions  should  refer  to  file  number 
SR-Philadep-96-16  and  should  be 
submitted  by  November  20, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  96-27811  Filed  10-29-96;  8:45  ami 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Raqueat  For  Public  Commant  With 
Raepact  To  The  Annual  National  Trade 
Eatimata  Report  on  Foreign  Trade 
Barriara 

aqbicy:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

SUMMARY:  Pursuant  to  section  303  of  the 
Trade  and  Tariff  Act  of  1984.  as 
amended,  USTR  is  required  to  publish 
annually  the  National  Trade  Estimate 
Report  on  Foreign  Trade  Barriers  (NTE). 
With  this  notice,  the  Trade  Policy  Staff 
Committee  (TPSC)  is  requesting 
interested  parties  to  assist  it  in 
identifying  significant  barriers  to  U.S. 
exports  of  goods,  services  and  overseas 
direct  investment  for  inclusion  in  the 
NTE.  Particularly  important  are 


impediments  materially  affecting  the 
actual  and  potential  financial 
performance  of  an  industry  sector.  The 
TPSC  invites  written  comments  that 
provide  views  relevant  to  the  issues  to 
be  examined  in  preparing  the  NTE. 
IMTEB:  Public  comments  are  due  not 
later  than  November  29, 1996. 
ADDRESSES:  Gloria  Blue.  Executive 
Secretary,  Trade  Policy  Staff  Committee. 
Office  of  the  United  States  Trade 
Representative.  600  17th  Street  NW., 
Room  501,  Washington,  DC  20508. 
FOR  RJRTHER  MFORMATKM  CONTACT: 
Gloria  Blue,  Executive  Secretary.  Trade 
Policy  Staff  Committee,  Office  of  the 
United  States  Trade  Representative, 
(202)  395-3475. 

SUPPLBefTARY  INFORMATION:  The 
information  submitted  should  relate  to 
one  or  more  of  the  following  nine 
catraories  of  forei^  trade  barriers: 

(1)  Import  policies  (e.g.,  tariffs,  and 
other  import  charges,  quantitative 
restrictions,  import  licensing,  and 
Customs  barriere); 

(2)  Standards,  testing,  labeling,  and 
certification  (including  imnecessarily 
restrictive  application  of  phytosanitary 
standards,  refosal  to  accept  U.S. 
manufacturere'  self-certification  of 
conformance  to  foreign  product 
standards,  and  environmental 
restrictions); 

(3)  Government  procurement  (e.g., 
"buy  national"  poUdes  and  closed 
bidding); 

(4)  Export  subsidies  (e.g.,  export 
financing  on  preferential  terms  and 
agricultural  export  subsidies  that 
displace  U.S.  exports  in  third  country 
markets); 

(5)  Lack  of  intellectual  property 
protection  (e.g.,  inadequate  patent, 
copyright,  and  trademark  regimes); 

(6)  Service  barriers  (e.g.,  limits  on  the 
range  of  financial  services  offisred  by 
foreign  financial  institutions,  regulation 
of  international  data  flows,  restrictions 
on  the  use  of  data  processing,  quotas  on 
imports  of  foreign  films,  and  barriers  to 
the  provision  of  services  by 
professionals  (e.g.,  lawyers,  doctors, 
accountants,  engineers,  nurses,  etc.)); 

(7)  Investment  barriers  (e.g., 
limitations  on  foreign  equity 
participation  and  on  access  to  foreign 
government-fimded  R&D  consortia,  local 
content,  technology  transfer  and  export 
performance  requirements,  and 
restrictions  on  repatriation  of  earnings, 
capital,  fees  and  royalties); 

(8)  Anticompetitive  practices  with 
trade  effects  tolerated  by  foreign 
governments  (including  anticompetitive 
activities  of  both  state-owned  and 
private  firms  that  apply  to  services  or  to 
goods  and  that  restrict  the  sale  of  U.S. 


products  to  any  firm,  not  just  to  foreign 
firms  that  perpetuate  the  pnctioes;  and 

(9)  Other  burien  (i.e.,  barrierB  that 
encoII^)ass  more  than  one  category,  e.g., 
bribery  and  corruption,  m  that  affect  a 
single  sector). 

As  in  the  case  of  last  year's  NTE,  we 
are  asking  that  particular  emphasis  be 
placed  on  any  practices  that  may  vicdate 
U.S.  trade  agreements.  We  are  also 
interested  in  receiving  any  new  or 
updated  information  pertinent  to  the 
barriers  covered  in  last  year's  report  as 
well  as  new  informatioiL  Please  note 
that  the  information  not  used  in  the 
NTE  will  be  maintained  for  use  in  fotiue 
negotiations. 

It  is  most  important  that  your 
submission  contain  estimates  of  the 
potential  increase  in  exports  that  would 
result  from  the  removal  of  the  barrier,  as 
well  as  a  clear  discussion  of  the 
method(s)  by  which  the  estimates  were 
computed.  Estimates  diould  fell  within 
the  following  value  ranges:  less  than  $5 
million;  $5  to  $25  millicm;  $25  million 
to  $50  million;  $50  million  to  $100 
million;  $100  million  to  $500  million;  or 
over  $500  million.  Such  assessments 
enhance  USTR's  ability  to  conduct 
meaningful  comparative  analyses  of  a 
barrier's  effect  over  a  range  of 
industries. 

Please  note  that  interested  parties 
discussing  barriers  in  more  than  one 
country  should  provide  a  separate 
submission  (i.e.,  one  that  is  self- 
contained)  for  each  country. 

Written  Comments 

All  written  comments  should  be 
addressed  to:  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street  N.W., 
Room  501,  Washington,  D.C.  20508. 

All  submissions  must  be  in  English 
and  should  conform  to  the  information 
requirements  of  15  CFR  Part  2003. 

A  party  must  provide  ten  copies  of  its 
submission  which  must  be  received  at 
USTR  no  later  than  November  30,  1996. 
If  the  submission  contains  business 
confidential  information,  ten  copies  of  a 
non-confidential  version  must  also  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
of  each  succeeding  page  of  the 
submission.  The  version  that  does  not 
contain  confidential  information  should 
also  be  clearly  marked,  at  the  top  and 
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bottom  of  eech  page,  "public  version"  or 
"non-confidential." 

Written  comments  submitted  in 
connection  with  this  raquest,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  IS  CFR 
2003.6,  will  be  available  for  public 
inspection  shortly  after  the  filing 
deeidline.  Inspection  is  by  appointment 
only  with  the  staff  of  the  USTR  Public 
Reading  Room  and  can  be  arranged  by 
calling  (202)  395-6186. 
Fraduick  L.  MaetyiaMry, 
Chairman,  Trade  Policy  Staff  Omunitiee. 
IFR  Doc  96-27840  Piled  10-29-46: 8:45  am] 
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(Doetot  No.  aoi-101] 

DenW  of  Baraflta  Under  a  Trada 
Agfaamant  by  ttM  European  Union: 
Tenninadon  of  Section  302 
Inveatigalion 

AOaiCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  termination  and 

mcmitoring. 

SUMMARY:  Having  reached  an  agreement 
that  provided  a  satisfactory  resolution  of 
the  issues  under  investigation,  the 
Acting  United  States  Trade 
Representative  (USTR)  has  decided  to 
terminate  an  investigation  initiated 
under  section  302(b)  of  the  Trade  Act  of 
1974  (Trade  Act)  with  respect  to  denial 
of  benefits  under  a  trade  agreement  by 
the  European  Union  (EU)  and  to 
monitor  EU  implementation  pursuant  to 
section  306  of  tiie  Trade  Act. 
DATES:  This  investigation  was 
terminated  effiective  October  21. 1996. 
ran  FumcR  mpomiatkm  contact: 
Mark  Mowrey,  Director,  European 
Regional  Affairs,  (202)  395-4620,  or 
Amelia  Forges.  Senior  Coimsel  for 
Dispute  Settlement,  (202)  395-7305. 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street.  NW., 
Washington,  DC  20508. 
SUPPt-EMENTARY  INFOfMATION:  When 
Austria.  Finland  and  Sweden  acceded  to 
the  EU  in  January  1995,  the  EU 
withdrew  the  entire  WTO  tariff 
schedules  of  these  three  countries  and 
of  the  EU  of  twelve  members  and 
applied  the  common  external  tariff  of 
the  EU  of  twelve  to  imports  into  these 
three  countries.  The  result  was  to 
increase  the  tariffs  applicable  on  a 
number  of  U.S.  exports  to  Austria, 
Finland  and  Sweden,  impairing  prior 
tariff  concessions  by  these  three 
countries.  The  EU  then  began 
negotiations  pursuant  to  Article  XXIV.-6 
and  Article  XXVni  of  the  General 
Agreement  on  Tariffs  and  Trade  1994 


(GATT  1994)  on  compensation  to  its 
trading  partners  for  the  impairment  of 
concessions;  Articles  XXIV:6  and 
XXVm  entitle  relevant  affected  WTO 
Members  in  such  a  situaticm  to  receive 
negotiated  compensation  or,  in  the 
absisnce  of  sgrsement  on  compensation, 
to  modify  or  withdraw  "substantially 
emiivalmt  ooncessions." 

In.order  toexeiciSB  U.S.  rights  under 
a  trade  agreement,  the  USTR  on  October 
24. 1905.  initiated  an  investigation 
pursuant  to  section  302(bKl)  of  the 
Trade  Act  (19  U.S.C.  2412(b))  with 
respect  to  the  EU's  policies  and 
practices  in  this  matto'.  (See  60  FR 
55076  of  October  27, 1995).  At  that  time, 
the  USTR  proposed  that,  imless  the 
United  States  and  EU  negotiated  a 
mutually  acceptable  solution  that 
compensated  tne  United  States  in 
accordance  with  its  rights  under  the 
WTO,  the  USTR  would  determine 
pursuant  to  section  304  of  the  Trade  Act 
that  the  EU's  policies  and  practices 
denied  the  United  States  trade 
agreement  benefits  and  were  actionable 
under  section  301(a)  and  that  the 
appropriate  action  in  response  would  be 
to  suspend,  by  the  end  of  1995, 
concessions  on  selected  products. 
However,  on  November  29, 1995,  the  EU 
and  the  United  States  concluded 
negotiations  and  reached  agreement  on 
the  permanent  compensation  which 
would  be  accorded  to  the  United  States 
in  this  connection. 

As  a  result  of  the  Agreement  for  the 
Conclusion  of  Negotiations  Between  the 
United  States  and  the  European 
Community  Under  Article  XXIV :6  of  the 
GATT  1994  (the  Agreement),  the  USTR 
decided  that  no  a(^on  was  necessary 
under  Section  301  and  the  United  States 
did  not  give  written  notice  of  its 
intention  to  modify  or  suspend 
substantially  equivalent  concessions. 
On  December  4,  1995,  the  European 
Council  formally  approved  the 
Agreement,  and  on  July  22,  1996, 
representatives  of  both  sides  formally 
signed  the  Agreement  with  effect  frtnn 
December  30, 1995.  The  Agreement 
provides  full  and  permanent 
compensation  for  increased  tariffii 
imposed  on  U.S.  imports  into  Austria. 
Finland,  and  Sweden.  Having  reached 
an  agreement  that  provides  a 
satisfactory  resolution  of  the  issues 
under  investigation,  the  Acting  USTR 
terminated  the  investigation  on 
November  24,  1996,  and  will  monitor 
EU  implementation  pursuant  to  section 
306  of  the  Trade  Act  (19  U.S.C.  2416). 
Irving  A.  WUliAMm. 
Chairman,  Section  301  Committee. 
IFR  Doc.  96-277S9  Filed  10-29-96;  8:45  tm| 


OEPARTMBfT  OF  TRANSPORTATION 

nowoa  Of  wppwcapona  tor  caniimiaa 
of  PuWIo  Convanianoa  and  Naoaaaity 
and  Foiai0n  Air  Oarnar  Pannita  FNad 
Under  Subpart  Q  During  iha  Weak 
Ending  February  t7. 19M 

The  following  Applications  for 
Certificates  of  PulNic  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpsrt  Q  of 
the  Department  of  TrannxMtation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  dale  for 
Answera.  Conformiiig  Applications,  or 
Motions  to  modify  Scope  are  set  fo^ 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-05-470. 

Date  filed:  February  16. 1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  16. 1995. 

Description:  Application  of  DHL 
Airways.  Inc.  punuant  to  49  U.S.C, 
Section  41102  and  Subpart  Q  of  the 
Regulations,  requests  an  Amendment 
No.  1  to  its  certificate  of  public 
convenience  and  necessity  authorizing 
it  to  provide  foreign  air  transportation  of 
property  and  mail  between  the 
coterminal  points  Cincinnati,  Ohio,  and 
Houston.  Texas  and  the  terminal  points 
Mexico  City,  Monterrey,  and 
Guadalajara,  Mexico,  and  that  the 
Department  grant  such  additional  or 
other  authority,  consistent  with  this 
application  (including  a  request  to  the 
Mexican  Government  to  concur  in  a 
designation  of  DHL  as  the  second  U.S. 
all-cargo  carrier  between  Houston  and 
Monterrey  and  Guadalajara).  Motion  of 
DHL  Airways,  Inc.  for  leave  to  file 
Amendment  No.  1  to  Application. 
PaakMs  V.  TwiM. 

Chief,  Documentary  Services  Division. 
(PR  Doc  96-27781  Piled  10-29-96;  8:45  am) 


Federal  Aviation  Administration 

Approval  of  Nolaa  Compatibility 
Program,  Snobomlah  County  AirporV 
Palna  FMd,  SnobomMi  County, 
Waahlngton 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
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findings  on  the  noise  compatibility 
program  submitted  by  the  Airport 
Manager  of  the  Snohomish  County 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  pnd  14  CFR  Part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  non-Federal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  April  5,  1996,  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  the  airport  manner 
under  Part  150  were  in  compliance  with 
applicable  requirements.  On  October  2, 
1996.  the  Associate  Administrator  for 
Airports  approved  the  Snohomish 
County  Airport  noise  compatibility 
program.  All  of  the  program  elements 
were  approved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Snohomish 
Coimty  Airport  noise  compatibility 
program  is  October  2, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
E)ennis  G.  Ossenkop;  Federal  Aviation 
Administration;  Northwest  Mountain 
Region;  Airports  Division,  ANM-611; 
1601  iind  Avenue.  S.W.,  Renton. 
Washington.  98055-4056.  E)ocuments 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 

8UPPLBNBITARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Snohomish 
County  Airport,  effective  October  2, 
1996.  Under  Section  104(a)  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  refierred  to  as 
"the  Act"),  an  airport  operator  who  has 
previously  submitted  a  noise  exposure 
map  may  submit  to  the  FAA  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  expos\ire  maps.  The  Act  requires 
such  a  program  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  the  state,  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airpwt  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 


Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procediues  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  aroimd  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjitstly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  me  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  fimding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Seattie,  Washington. 

Snohomish  County  Airport  submitted 
to  the  FAA  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  at  Snohomish 
County  Airport.  The  Snc^omish  County 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on  April 
5, 1996.  Notice  of  this  determination 
was  published  in  the  Federal  Register 
on  April  15. 1996. 

The  Snohomish  County  Airport  noise 
compatibility  program  contains  a 
proposed  noise  compatibility  program 


comprised  of  actions  designed  for 
phased  implmnentation  by  aiip<Ht 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2000.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  Section  104(b)  of  the  Act 
The  FAA  b^an  its  review  of  the 
program  on  April  5, 1996,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  proicedure&ior  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

Tne  submitted  program  contained  7 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  150 
have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Associate  Administrator  for  Airports 
effective  October  2, 1996.  Outright 
approval  was  granted  for  all  program 
elements. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  October  2.  1996.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials  and  the  dociunents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Snohomish  County  Airport. 

Issued  in  Renton,  Washington  on  October 
17, 1996. 

Lowell  H.  Johnsiui, 
Manager,  Airports  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  96-27877  Filed  10-29-96;  8:45  am] 
BKIMO  CODE  4t10-1»-M 


RTCA,  Inc.,  Special  Commlttae  185. 
Aeronautical  Spectrum  Planning 
lasuas 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  a  Special  Committee 
185  meeting  to  be  held  on  November  15, 
1996,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  Inc.,  1140 
Connecticut  Avenue.  N.W.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Administrative  Remarks;  (2)  General 
Introductions;  (3)  Review  and  Approval 
of  the  Agenda;  (4)  Review  and  Approval 
of  the  Summary  of  the  Previous 
Meeting;  (5)  Final  Review  of  the  Twelfth 
Draft  Special  Committee  165  Report;  (6) 


96084 


Federal  Reyhter  /  Vol.  61.  No.  211  /  Wednesday.  October  30,  1996  /  Noticeg 


Approve  Draft  Report  for  Ballot':  [7] 
Other  Business;  (8)  Date  and  Place  of 
Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
N.W..  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339  (phone)  or  N.W., 
Suite  1020,  Washington,  DC  20036; 
(202)  833-9339  (phone)  or  (202)  833- 
9434  (fax).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Inued  In  Washington,  DC.  on  October  24. 
1996. 

f anioe  L.  Patan, 
Deaigpated  Official. 
(PR  Doc  96-27880  Piled  10-29-96:  8:45  am) 
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Nofloe  of  miant  To  Rule  on  AppHcetkNi 
(i9fr-0S-U-0O-ENV)  To  Mm  the 
Revenue  From  e  Peeeenger  Feciltty 
Ctiarge  (PFC)  at  Wendover  Airport. 
Submltlad  by  the  City  of  Wendover, 
Wendover.UMi 

AQBtCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposed  to  rule 
and  invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Wendover  Airport  under  the  provisions 
•of  49  U.S.C.  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
158). 

DATES:  Comments  must  be  received  on 
or  before  November  29. 1996. 

AOORESS:  Comments  on  this  application 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address: 
Alan  E.  Wiechmann,  Manager:  Denver 
Airports  District  Office.  DEN-ADO; 
Federal  Aviation  Administration,  26805 
East  68th  Avenue,  Suite  224,  Denver. 
CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Chris 
Melville,  at  the  following  address:  City 
of  Wendover.  345  Airport  Apron,  P.O. 
Box  326.  Wendover.  UT  84083. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Wendover 
Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Christopher  SchaRer.  (303)  342-1258; 


Denver  Airports  District  Office.  DEN- 
ADO;  Federal  Aviation  Administration. 
26805  East  68th  Avenue,  Suite  224, 
Denver  CO  80249-6361.  The  application 
may  be  received  in  person  at  this 
location. 

8UPPI.BMBITARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#96-02- 
LMKKENV)  to  use  PFC  revenue  at 
Wendover  Airport,  under  the  provisions 
of  49  U.S.C.  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158).  • 

On  October  21, 1996,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Wendover,  Wendover,  Utah, 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  17, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Actual  charge  effective  date:  August  1, 
1996 

Proposed  charge  expiration  date: 
January  1.2019 

Total  requested  for  use  approval: 
$5,555,100.10 

Brief  description  of  proposed  project: 
Environmental  assessment  for  new 
runway  8/26,  Update  airport  layout 
plan  (ALP);  Bond  preparation  work: 
Construct  new  runway  8/26. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
S.W.,  Suite  540.  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Wendover 
Airport. 

Issued  in  Renton,  Washington  on  October 
21.  1996. 
David  A.  Field. 

Manager.  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[PR  Doc.  96-27875  Piled  10-29-96;  8:45  ami 

lajjNocooi  4ai»-is-M 


CanceUeiion  of  Technical  Standard 
Orders;  Comnient  Requeeta 

AOBICY:  Federal  Aviation 

Administration. 

ACTION:  Cancellation  of  Technical 

Standard  Orders  (TSOs)  C37,  C37a. 

C37b,  C38.  C39a.  C38b;  request  for  ' 

comments. 


:  This  is  a  cancellation  of 
TSOS-C37.  Very  High  Frequency 
Communications  Transmitting 
Equipment  Operating  within  118-132 
Megacycles,  C37a,  Very  High  Frequency 
Communications  Transmitting 
Eqiiipment  Operating  within  118-132 
Megacycles,  C37b.  Very  High  Frequency 
Conmiunications  Transmitting 
Equipment  Operating  within  11&<-136 
Megacycles.  C38,  Very  High  Frequency 
Communications  Receiving  Equipment 
Operating  within  118-132  Megacycles, 
C38a,  Very  High  Frequency 
Communications  Receiving  Equipment 
Operating  within  118-132  Megacycles, 
and  C38b,  Very  High  Frequency 
Communications  Receiving  Equipment 
Operating  within  118-136  Megacycles. 
Cancellation  of  these  TSOs  are 
necessary  to  comply  with  a  Federal 
Communications  Commission  (FCC) 
Notice.  DA  95-2441,  "Aircraft  Radios  to 
be  replaced  by  January  1. 1997".  dated 
12/11/95.  The  FCC  ordered  that  all 
aircraft  operating  within  the  United 
States  airspace  using  VHF  radios  with 
50  kilohertz  or  greater  channel  spacing 
and  a  firequency  tolerance  greater  than 
30  part  per  million  will  no  longer  be 
authorized  for  use  in  FCC  licensed 
aircraft  stations.  FCC  licensed  aircraft 
stations  operating  within  United  States 
airspace  radios  must  be  converted  to  25 
kilohertz  channel  spacing  and  have  a 
firequency  tolerance  of  30  parts  per 
million  or  less  by  January  1, 1997. 
EFFECTIVE  DATES:  January  1, 1997.  . 
Comments  for  inclusion  in  the  TSO's 
Docket  Files  must  be  received  on  or 
before  November  29. 1996. 
ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
Technical  Programs  and  Continued 
Airworthiness  Branch  (AIR-120). 
Attention:  File  No.  TSO-C37,  C37a. 
C37b,  C38,  C38a.  and  C38b.  800 
Independence  Avenue.  S.W., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Bobbie  J.  Smith,  Technical  Program 
and  Continued  Airworthiness  Brmch, 
AIR-120,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone  (202) 
267-9546,  and  FAX  Number  202-267- 
5340. 
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8UPPI.EMB4TARY  INFORMATION: 
Background' 

This  is  a  notice  cancels  of  the 
following  TSOs:  TSO-C37,  Very  High 
Frequency  (VHF)  Radio  Communication 
Transmitting  Equipment  Operating 
Within  the  Radio  Frequency  Range  of 
118-132  Megacycles  (For  Air  Carrier 
Aircraft),  dated  11/1/55.  TSO  C37a. 
Very  Hi^  Frequency  (VHF)  Radio 
Communication  Transmitting 
Equipment  Operating  Within  the  Radio 
Frequency  Range  of  118-132 
Megacycles  (For  Air  Carriw  Aircraft), 
dated  9/1/59,  TSO  C37b,  Very  High 
Frequency  (VHF)  Radio  Communication 
Transmitting  Equipment  Operating 
Within  the  Radio  Frequency  Range  of 
118-136  Megacycles,  dated  10/22/62, 
TSO  C38.  Very  High  Frequency  (VHF) 
Radio  Communication  Reoeiving 
Equipment  Operating  Within  the  Radio 
Frequency  Range  of  118-132 
Megacycles  (For  Air  Carrier  Aircraft), 
dated  11/1/55,  TSO  C38a.  Very  High 
Frequency  (VHF)  Radio  Communication 
Receiving  Equipment  Operating  Within 
the  Radio  Frequency  Range  of  118-132 
Megacycles  (For  Air  Carrier  Aircraft), 
dated  9/1/59,  and  TSO  C38b,  Very  High 
Frequency  (VHF)  Radio  Commimication 
Receiving  Equipment  Operating  Within 
the  Radio  Frequency  Range  of  118-136 
Megacycles,  dated  10/22/62.  This 
cancellation  will  insure  that  future  FCC 
licensed  aircraft  stations  are  compliant 
with  FCC  Notice  DA-95-2441.  This 
action  is  necessary  to  increase  the 
number  of  Air  Traffic  Control  channels 
available,  reduce  delays  in  FAA 
controlled  airspace  and  to  take 
advantage  of  newly  available  aviation 
frequencies  in  the  136-137  Megacycles 
band.  The  FCC  Notice  calls  out  an  FCC 
order  whose  implementation  has  been 
delayed  for  13  years.  The  commission 
indicated  that  aircraft  stations  operating 
on  50  kilohertz  or  greater  channel 
spacing  and  a  firequency  tolerance 
greater  than  30  parts  per  million  were 
no  longer  authorized  for  use  in  the  118- 
137  band.  The  commission  noted  that 
the  Aircraft  Owners  and  Pilots 
Association  (AOPA).  the  Experimental 
Aircraft  Association,  the  General 
Aviation  Manufacturers  Association, 
and  the  Helicopter  Association 
International  wanted  the  FCC  to 
indefinitely  grandfather  the  use  of 
radios  urith  50  kilohertz  channel 
spacing  and  frequency  tolerances  greater 
than  30  parts  per  million.  The 
commission  indicated  in  its  notice  that 
adequate  time  has  been  granted  for  all 
aircraft  owners  to  comply  Mrith  the  order 
and  that  no  further  extensions  would  be 
granted.  Based  on  the  FCC  notice  and 


referenced  order,  the  FAA  must  cancel 
the  above  mentioned  TSOs. 

The  Cancellation  Procedive 

The  FAA  anticipates  that  this 
cancellation  will  not  result  in  adverse  or 
negative  comments,  and  therefore  is 
isstiing  it  without  prior  opportunity  to 
comments.  TSOs  C37c.  C37d.  C38c,  and 
C38d  remain  in  effect  and  the  majority 
of  the  manufacturere  are  producing 
units  under  these  standards.  Unless  a 
written  adverse  or  negative  comment,  or 
a  written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  efiiactive  cm  the 
date  specified  above.  Afterthe  close  of 
the  comment  period,  the  FAA  will 
published  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  that  date  on  which  the 
cancellation  become  effective.  If  the 
FAA  does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit  a 
comment,  a  doctmient  withdrawing  the 
cancellation  will  be  published  in  the 
Federal  Register. 

Cmnments  Invited 

Although  this  action  is  in  the  form  of 
a  final  cancellation  and  not  preceded  by 
a  notice,  comments  are  invited. 
Interested  persons  are  invited  to 
comment  this  cancellation  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
TSO  Docket  File  number  and  be 
submitted  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  this 
action  and  determining  whether 
additional  action  would  be  needed. 

Issued  in  Washington,  DC.,  on  October  24, 
1996. 

John  K.  McGrath, 

Manager,  Aircraft  Engineering  Division, 
Aircraft  Certification  Swvice. 
(PR  Doc.  96-27876  Filed  10-29-96;  8:45  am] 
aauNQ  oooc  «io-i»-m 


Surface  Tranaportatlon  Boerd 

[8TB  Flnenoe  l>eclnt  No.  33181] 

The  Kwisas  City  Southern  Railway 
Company— Trackage  Rights 
ExempMon—llllnole  Central  Rairoad 
Company 

Illinois  Central  Railroad  Company  fIC) 
has  agreed  to  grant  overhead  tradcage 
rights  to  The  Kansas  Qty  Southern 
Railway  Company  (KCS)  on  500  faet  of 
its  track  near  IC  milepost  921.  at  the 
Lambert  Junction  Interlocking,  New 
Orleans,  LA. 

The  transaction  was  scheduled  to  be 
consummated  on  October  21, 1996. 

The  trackage  rights  will  fedlitate 
economical  and  efficient  operation  of 
KCS's  overhead  traffic  through  New 
Orleans  and  make  more  efficient  use  of 
IC's  and  KCS's  adjacent  trackage. 

As  a  condition  to  this  exemption,  any 
ernployees  afiiected  by  the  tracjcage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc.— Lease  and 
Operate,  360 1.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33181,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Myles  L.  Tobin,  Esq..  Illinois  Central 
Raihoad  Company,  455  North  Cityfront 
Plaza  Drive,  Chicago,  IL  60611-5504. 

Decided:  October  22, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Ofiice  of  Proceedings. 
VanMB  A.  WilliaM, 
Secretary. 
(PR  Doc.  96-27803  Filed  10-29-96;  8:45  am) 


[STB  Flnancs  Doctat  Na  331S2I 

New  Orleans  PubNc  Bett  Raihroad— 
Tractoge  RIghta  Exemption— Illinois 
Central  Railroad  CompiBny 

Illinois  Central  Railroad  Company  has 
agreed  to  grant  overhead  trackage  rights 
to  New  Orleans  Public  Beh  Railroad 
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(NOPB) '  over  its  trackage  between 
milepost  449.9,  at  East  Bridge  Junction 
Interlocking.  Shrewsbury,  LA,  and 
milepost  921.14,  at  Lambert  Junction 
Interlocking.  New  Orleans,  LA,  a  total 
distance  of  approximately  2.6  miles. 

The  transaction  was  scheduled  to  be 
consummated  on  October  21, 1906. 

The  trackage  rights  mil  facilitate 
economical  and  efficient  operation  of 
NOPB's  overhead  traffic  through 
Shrewsbury  and  New  Orleans. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  t>e  protected  by  the 
conditions  imposed  in  Norfolk  and 
We$tem  Ry.  Co.— Trackage  Rights— BN. 
354  I.CC.  60S  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.CC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  refiarring  to  STB  Finance 
Docket  No.  33182,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington.  IX:  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Myles  L.  Tobin.  Esq.,  Illinois  Central 
Railroad  Company,  455  North  Cityfront 
Plaza  Drive.  Chicago,  IL  60611-5504. 
Decided:  October  22.  1996. 
By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vamon  A.  Williuw, 
Secretary. 
(FR  Doc.  96-27804  Piled  10-2»-ge:  8:45  am) 


[STB  Finance  Docttef  Ho.  33139] 

Wisconsin  &  SouttMm  Railroad  Co.— 
Lsasa  and  Operation  Exemption — 
Union  Paclflc  Railroad  Company 

Wisconsin  k  Southern  Railroad  Co.,  a 
Class  III  short  line  rail  carrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  by  lease  and 
operate  three  interconnecting  lines  that 
total  approximately  73.62  miles  of  rail 
lines  owned  by  Union  Pacific  Railroad 
Company  and  located  in  the  State  of 
Wisconsin  as  follows:  (1)  The  Reedsburg 
Line  between  milepost  134.0  at  Madison 
and  milepost  191.9  at  Reedsburg;  (2)  the 


Cottage  Oove  Industrial  Lead  between 
milepost  81.0  (a  point  divergiag  from 
the  Reedsburg  Line  at  about  muepoet 
139.3  in  Madison]  and  milepost  71.0  at 
Cottage  Grove;  and  (3)  the  Central  Soya 
Industrial  Lead  between  milepost  83.78 
(a  point  diverging  from  the  Reedsburg 
Line  at  about  milepost  136.7  in 
Madison)  and  milepost  89.50  in 
Madison.  The  proposed  transaction  was 
to  be  consummated  an  (x  about  October 
20, 1906. 

If  the  notice  contains  blse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  tvill  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33139,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Robert  A.  Wimbish,  Rea.  Cross  & 
Auchincloss.  Suite  420, 1020  N  Street, 
N.W.,  Washington,  DC  20036. 

Decided:  October  22, 1996. 

By  the  Board,  David  M.  Konachnik, 
Director.  OfBce  of  Prooeedingi. 
VaraoB  A.  WilUasw. 
Secretary. 

[PR  Doc  96-27805  Filed  10-2»-96: 8:45  am) 
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'  NOPB  Ls  »  local  autonomout  agency  of  Iha  City 
of  ^4ew  Orlaana.  Il  la  an  independent  railroad  and 
ia  not  part  of  any  railroad  system. 


DEPARTMENT  OF  THE  TREASURY 

HscalSsrvics 

Treasury  Currant  Value  of  Funda  Rata 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACnON:  Notice  of  rate  for  use  in  Federal 
debt  collection  and  discount  evaluation. 

SUMMARY:  Pursuant  to  Section  11  of  tiie 
Debt  Collection  Act  of  1982  (31  U.S.C. 
3717),  the  Secretary  of  the  Treasury  is 
responsible  for  computing  and 
publishing  the  percentage  rate  to  be 
used  in  assessing  interest  charges  for 
outstanding  debts  on  claims  owed  the 
Government.  Treasury's  Cash 
Management  Regulations  (I  TFM  6- 
8000)  also  prescribes  use  of  this  rate  by 
agencies  as  a  comparison  point  in 
evaluating  the  cost -effectiveness  of  a 
cash  discount.  Notice  is  hereby  given 
that  the  applicable  rate  is  5  percent  for 
calendar  year  1997. 

0ATE8:  The  rate  will  be  in  effect  for  the 
period  beginning  on  January  1, 1997  and 
ending  on  December  31, 1997. 
FOR  FURTHER  InRMMATKIN  CONTACT: 


Inquiries  should  be  directed  to  the 
Program  Compliance  k  Evaluation 
Division.  Financial  Managonent 
Service.  Department  of  the  Treasury, 
401  14tii  Stieet,  S.W.,  Washington,  D.C 
20227  (Telephone:  (202)  874-6630). 
SUPPLGMBrTARY  MFORMATION:  The  rate 
reflects  the  currmt  value  of  funds  to  the 
Treasury  for  use  in  connection  with 
Federal  Cash  Management  systems  and 
is  based  on  investment  rates  set  for  . 
purposes  of  Pub.  L.  05-147. 01  Stat. 
1227.  Computed  each  year  by  averaging 
investment  rates  for  the  12-month 
period  ending  every  September  30  for 
applicaUlity  effective  January  1.  the  rate 
is  subject  to  quarterly  revisions  if  the 
annual  avenge,  on  the  moving  basis, 
changes  by  2  per  oentimi.  The  rate  in 
efiect  for  calendar  year  1997  rsflects  the 
average  investment  rates  for  the  12- 
month  period  ended  September  30, 
1906. 

Dated:  October  17, 1996. 
Lany  D.  Stout, 

Assistant  Commissioner.  Federal  Finance. 
(FR  Doc.  96-27826  Piled  10-29-96;  8:45  am] 


Intsmal  Rsvsnus  Ssrvlcs 

Propossd  CollscMon;  Commsnt 
Raquast  for  Form  8023-A 

AQBCY:  bitemal  Revalue  Service  (IRS), 

Treasury. 

ACnOM:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  pcurt  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1005, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Cunentiy.  the  IRS  is 
soliciting  comments  concerning  Form 
8023-A,  Corporate  Qualified  Stock 
Piirchases. 

DATES:  Written  comments  should  be 
received  on  or  before  December  30,  1996 
to  be  assured  of  consideration. 
AOORESSGB:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
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SUPPLEMBITARY  information: 

Title:  Corporate  Qualified  Stock 
Purchases. 

OMB  Number:  1545-1428. 

form  Number:  8023-A. 

Abstract:  Form  8023-A  is  used  by  a 
corporation  that  acquires  the  stock  of 
another  corporation  to  elect  to  treat  the 
purchase  of  stock  as  a  purchase  of  the 
other  corporation's  assets.  This  election 
allows  tlM-acquiring  corporation  to 
depreciate  these  assets  and  claim  a 
deduction  on  its  income  tax  return.  IRS 
uses  Form  8023-A  to  determine  if  the 
election  is  properly  made  and  as  a  check 
against  the  acquiring  corporation's 
deduction  for  depreciation.  The  form  is 
also  used  to  determine  if  the  selling 
corporation  reports  the  amoimt  of  the 
sale  in  its  income. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimatea  Number  of  Respondents: 
201. 

Estimated  Time  Per  Respondent:  12 
hr.,  34  min. 

Estimated  Total  Annual  Burden 
Hours:  2.525. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMB4T8:  Comments 
submitted  in  response  to  this  notice  vfill 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  metier  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  respondents,  including 
tiirough  the  use  of  automated  collection 
techniques  or  other  Umns  of  information 
technology;  and  (e)  estimates  (rf  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  servioes 
to  provide  information. 

Approved:  October  17, 1996. 
Garrick  R.  SlMar, 
IRS  Reports  Qeamnce  Officer. 
(FR  Doc.  96-27864  Filed  10-29-96;  8:45  am] 


Proposed  CoHection;  Comment 
Request  for  Fomi  8083 

AQB4CY:  Internal  Revenue  Sovice  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  t^e  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  tiie  IRS  is 
soliciting  comments  concerning  Form 
8693,  Low-Income  Housing  Credit 
Disposition  Bond. 

DATES:  Written  comments  should  be 
received  on  or  before  December  30, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPI^MENTARY  INFORMATION: 

Title:  Low-Income  Housing  Credit 
Disposition  Bond. 

OMB  Number:  1545-1029. 

Form  Number:  8693. 

Abstract:  Section  42(j)(6)  of  die 
Internal  Revenue  Code  states  that  when 
a  taxpayer  disposes  of  a  building  (or  an 
interest  therein)  on  which  the  low- 
inoome  housing  credit  has  been 
claimed,  the  taxpayer  may  post  a  bond 
in  lieu  of  paying  the  recapture  tax  if  the 
building  continues  to  be  operated  as  a 


qualified  low-inoHne  buildii^  for  the 
remainder  of  the  compliance  period. 
Form  8693  is  used  to  post  a  bond  under 
Code  section  42())(6)  to  avoid  re(»pture 
of  the  low-income  housing  credit. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extenaon  of  a 
currentiy  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  1  hr., 
6  min. 

Estimated  Total  Annual  Burden 
Hours:  1,100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Bo^:s  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  matwial 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

REQUEST  FOR  COMMPITS:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
iniormation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operaticm, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  17. 1996. 
Garrick  R.  Shear, 
ms  Reports  Clearaiux  Officer. 
(FR  Doc.  96-27865  Filed  10-29-96;  8:45  am) 
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Part  II 

Department  of 
Housing  and  Urban 
Development 

NOFA  for  Rental  Assistance  for  Persons 
WHh  Disabilities  In  Support  of  Designated 
Housing  Aliocation  Plans;  Notice 
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DEPARTMENT  OF  HOUSMG  AND 
URBAN  DEVELOPMENT 

tDodtNaFW  40t6  M  01} 

NOFA  for  Rantil  AmMwim  for 
PWMfis  wnifi  DiMbUNlM,  In  Support 
of  DMigmlMl  Housing  AHocallon 
Piano 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA). 

SUMMARY:  This  notice  announces  the 
availability  of  up  to  $78.6  million  ($20.3 
million  in  two-year  budget  authority 
and  $58.3  million  in  five-year  budget 
authority)  for  Section  8  rental 
certificates  and  vouchers  for  persons 
¥rith  disabihties  in  support  of 
designated  housing  allocation  plans. 
This  funding  will  support 
approximately  4,300  rental  vouchers 
and  certificates.  Public  housing  agencies 
(HAs)  are  invited  to  respond  to  this 
NOFA.  This  NOFA  is  not  applicable  to 
Indian  Housing  Authorities  (IHAs).  as 
the  raquirements  of  Section  7  (42  U.S.C. 
143  7e)  pertinent  to  designated  housing 
allocation  plans  are  not  applicable  to 
IHAs. 

The  purpose  is  to  provide  rental 
vouchers  and  certificates  to  enable 
persons  with  disabilities  to  rent 
affordable  private  hoiising. 

DATES:  There  is  no  application  deadline 
for  this  NOFA. 

Applications  may  be  submitted  by 
HAs  to  the  local  HUD  Office 
immediately  following  the  publication 
of  this  NOFA.  or  at  any  subsequent 
time.  The  $78.6  million  in  funding 
available  under  this  NOFA  will  be  used 
to  approve  HA  applications  on  a  first- 
come,  first-served  basis  until  all  the 
funding  has  been  obligated.  Any 
additional  funding  made  available  for 
this  purpose  will  also  be  used  to 
approve  HA  applications  in  accordance 
with  this  NOFA.  Consequently,  this 
NOFA  has  no  closing  date  and 
applications  will  continue  to  be 
accepted  by  the  local  HUD  Offices  until 
further  notice.  HUD  will  not  accept 
application  materials  sent  via  facsimile 
(FAX)  transmission. 

AOORESSeS:  HUD  Headquarters,  Office 
of  Public  and  Assisted  Housing 
Operations,  Room  4206.  451  Seventh 
Street.  S.W..  Washington.  D.C.  20410; 
and  the  local  HUD  State  or  Area  Office. 
Attention:  Director,  Office  of  Public 
Housing,  are  the  official  places  of 
receipt  for  all  applications.  An  HA's 
application  (see  paragraph  C, 
Application  Submission  Raquirements. 


regarding  the  multiple  conpanents  that 
must  comprise  an  HA's  appiicttian) 
should  be  submitted  oaoocuirqntly  to 
both  offices.  For  ease  of  reCnvnoe,  the 
XMm  "HUD  Office"  wiU  be  usmI 
throughout  this  NOFA  to  mean  the  HUD 
State  Office,  and  HUD  Area  Office, 
FOR  FUMrmER  WrORMATION  cowrACT: 
Gerald  J.  Benoit,  Director.  OperatioDs 
Division.  Office  of  Rental  Assistance, 
Departmoit  of  Housing  and  Ukban 
Development.  451  Seventh  Street.  SW, 
Washington.  DC  20410-8000.  telephone 
number  (202)  708-0477  (this  is  not  a 
toll-fi:ee  number).  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  by  calling  the 
Federal  Infonnation  Relay  Sovice  at  1- 
800-877-8339  (this  is  a  toll-free 
number). 

SUPPI-EMENTARY  INFORMATION: 

Paperwork  Radactiaa  Act  StateoMBt 

The  Section  8  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  Uie  Paperwork  Raductian  Act  of 
1995  (44  U.S.C  3501-3520).  and 
assigned  OMB  control  number  2577- 
0169.  An  agency  may  not  conduct  or 
sponsor,  and  a  perscm  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  niunber. 

Family  Salf-Sofflciency  (FSS)  Profraaii 
Raqulraaiant 

Unless  specifically  exempted  by  HUD. 
all  rental  voucher  or  rental  certificate 
funding  reserved  %vith  FY  1996  funds 
(except  funding  for  renewals  or 
amendments)  will  be  used  to  establish 
or  contribute  to  the  TniniinitTn  gixe  of  an 
HA's  FSS  program. 

A.  Purpose  and  Substantive  Description 

(1)  Authority.  Legislative  authority  to 
provide  Section  8  assistance  in  support 
of  allocation  plans  to  designate  puolic 
housing  for  occupancy  by  elderly 
fsmilies  only,  persons  with  disabilities 
only,  and/or  elderly  families  and 
disabled  families  only  (covering  $20.3 
million  of  the  total  of  $78.6  mjlHon 
available  through  this  NOFA)  is  found 
at  Section  7  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C  1437e).  The  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act,  Pub.L  104-134. 
approved  April  26,  1996 
(Appropriations  Act),  contains  language 
authorizing  the  use  of  Section  8  rmital 
certificate  and  voucher  funding  for 
housing  agencies  to  implement 
allocation  plans  approved  by  the 
Secretary  for  designated  housing. 
Legislative  authority  (applicable  to 


$58.3  railtion  of  die  total  of  S78.6 
million  ■vailabta  under  this  NOFA)  for 
rental  asaistancw  fior  persons  with 
disabilities  is  found  in  the 
Appropriations  Act  which  states  that 
tluB  Secretary  may  designate  up  to  25 
percent  of  the  amounts  earmarked  for 
Section  811  of  the  National  Affordable 
Housing  Act  of  1990  (42  U.S.C.  8013)  for 
tenant-baaed  assistance,  as  authorized 
under  that  sectiao. 

(2)  Application  Funding.  HUD  will 
award  mnding  for  rental  vouchers  or 
certificates  to  HAs  that  submit  an 
allocation  plan  to  designate  public 
housing  for  occupancy  by  elderly 
fiunilies  only,  disabled  fiunilies  only, 
and/or  disabled  and  elderly  Camilies 
only,  and  that  also  administer  s  Section 
8  rental  certificate  or  rental  voucher 
program. 

HUD  will  make  available 
approximately  4.300  rental  vouchen 
and  certificates  (2.000  rental  vouchers 
and  certificates  representing  $20.3 
million  in  two-year  budget  authority, 
and  2.300  rental  vouchen  and 
certificates  representing  $58.3  million  in 
five-year  budget  authority)  to  support 
approvable  HA  allocation  plans.  "The 
$58.3  milUon  of  five-year  budget 
authority  will  be  obligated  first,  before 
the  $20.3  million  of  two-year  budget 
authority  is  obligated.  The  rental 
vouchers  and  certificates  will  assist  HAs 
in  providing  sufficient  alternative 
resources  to  meet  the  housing  needs  of 
those  persons  with  disabilities  who 
would  have  been  housed  by  the  HA  if 
occupancy  in  the  designated  public 
housing  project  wwe  not  restricted  to 
elderly  hotiseholds  and  assist  HAs  that 
wish  to  continue  to  designate  their 
buildings  as  "mixed  elderly  and 
disabled  buildings"  but  can  demonstrate 
a  need  for  altenutive  resources  for 
persfms  with  disabilities  that  is 
consistent  with  the  jurisdiction's 
Consolidated  Plan  and  the  low-income 
housing  needs  of  the  jurisdiction. 
Applicants  who  choose  to  apply  should 
review  the  Housing  Program 
Opportunity  Extension  Act  of  1996. 
Pub.L  104-120.  approved  March  28. 
1996  (Extender  Act),  which  significantly 
changed  the  requirements  for  public 
housing  allocation  plans.  HUD  has  not 
yet  issued  regulations  implementing  the 
Extender  Act;  however,  an  explanatory 
HUD  publication.  Notice  PM  96-60 
(HA),  was  issued  on  August  5. 1996. 
Tbe  Notice  states  that  HAs  are  not 
normally  required  to  submit  allocation 
plans  if  they  wish  to  keep  all  their 
"elderiy"  housing  as  "mixed 
population"  housing;  however.  HAs  that 
wish  to  obtain  certificates  imder  this 
NOFA  must  by  law  submit  an  allocation 
plan  in  accordance  with  this  NOFA. 
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HUD  intends  to  fund  all  approvable 
applications  fat  designated  housing 
allocation  plans  on  a  first-come,  first- 
served  basis. 

(3)  Limit  on  Rental  Assistance 
Requested.  An  HA  submitting  a 
designated  housing  allocation  plan  may 
^tply  for  only  the  number  of  units 
needed  to  meet  the  requirements  of  the 
allocation  plan  to  provide  housing 
resources  rar  persons  who  otherwise 
MTould  have  received  public  housing. 

(4)  Guidelines, 
(a)  Definitions. 

Allocation  phn.  A  HUEK-approved 
allocation  plan  required  of  HAs  seeking 
to  designate  a  pro^  ha  occupancy  by 
elderly  families  only,  disabled  families 
(mly,  and/or  elderly  and  disabled 
families  only.  See  42  U.S.C.  1437e,  as 
amended  by  the  Extender  Act.  (The 
requirements  of  42  U.S.C  1437e  are  not 
applic^le  to  IHAs.) 

Disabled  Family.  A  family  whose 
head,  spouse  or  sole  member  is  a  person 
with  disabilities.  The  term  "disabled 
Camily"  may  include  two  or  more 
persons  with  disabilities  living  together, 
and  one  or  more  persons  with 
disabilities  living  with  one  or  more 
persons  who  are  determined  to  be 
essential  to  the  care  or  well-being  of  the 
person  or  persons  with  disabilities.  A 
disabled  family  may  include  persons 
with  disabilities  who  are  elderly. 

Person  with  disabilities.  A  person 
who — 

(a)  Has  a  disability  as  defined  in 
section  223  of  the  Social  Security  Act 
(42  U.&C  423),  or 

(b)  Is  determined  to  have  a  physical,   ' 
mental  or  emotional  impairment  that: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(ill)  Is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions,  or 

(c)  Has  a  developmental  disatnlity  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C 
6001(5)). 

llie  term  "person  with  disabilities" 
does  not  exclude  persons  who  have  the 
disease  of  acquired  immunodeficiency 
syndrome  (An^S)  or  any  conditions 
arising  from  the  etiologic  agent  fior 
acquired  immunodeficiency  syndrome 

(HIV). 

(b)  Eligible  HAs.  HAs  that  submit  an 
allocation  plan  to  designate  public 
housing  far  occupancy  by  elderly 
Cunilies  only,  disabled  families  cmly, 
and/or  elderly  and  disabled  hmilies 
only,  receive  HUD  approval  of  that 
allooBtian  plan,  and  that  also  administer 


a  Section  8  Rental  Certificate  or  Rental 
Voucher  Program. 

Some  houang  agsncies  cunenthr 
adminiataoring  the  Section  8  Rental 
Voudier  and  Certificate  Prognms  have, 
at  the  time  of  p«d>Ucatian  of  this  NOFA. 
major  program  management  finH<ng« 
that  are  open  and  tmreaolved  or  other 
significant  program  compliance 
problems  (e.g.,  HA  hM  not  implemented 
mandatory  FSS  Program).  HUD  will  not 
accept  applications  far  additional 
funding  from  theae  HAs  as  contract 
administrators  if,  on  the~applicatian 
deadline  date,  the  findings  are  not 
closed  to  HUD's  satisfacticm.  If  these 
HAs  want  to  apply  imder  this  NOFA, 
the  HA  must  submit  an  application  that 
designates  another  housing  agency,  non- 
profit agracy,  or  contractor  that  is 
acceptable  to  HUD  and  includes  an 
agreement  with  the  other  housing 
agency  or  contractor  to  administer  the 
new  funding  increment  on  behalf  of  the 
HA.  The  Office  of  Public  Housing  in  the 
local  HUD  Office  will  notify, 
immediately  after  the  publication  of  this 
NOFA,  those  HAs  that  are  not  eligible 
to  apply.  Applications  submitted  by 
these  HAs  without  an  agreement  from 
another  housing  agency  or  contractor, 
approved  by  HUD,  to  serve  as  contract 
administrator  will  be  rejected. 

(c)  Eligible  Participants. 

Only  persons  with  disabilities  and 
disabled  families  who  live  in  public 
housing  that  has  been  designated  for 
occupancy  by  the  elderly,  or  disabled 
families  who  are  on  the  HA's  public 
housing  waiting  list,  may  receive  a 
rental  vouchor  or  certificate  awarded  in 
conjimction  with  designated  housing 
allocation  plans.  Non-elderly  penoas 
with  disabilities  and  disabled  families 
who  live  in  public  housing  designated 
for  the  elderly  in  accordance  with  an 
allocation  plan  submitted  in  nspaoae  to 
this  NOFA,  or  are  on  the  HA's  public 
housing  waiting  list,  need  not  be  listed 
on  the  Section  8  waiting  list  in  order  to 
be  ofiiered  and  receive  Secti<ni  8  rental 
assistance.  These  families  may  be 
admitted  to  the  Section  8  prograntas  a 
special  admisuon  (24  CFR  982.203). 

(d)  Rnital  Voucher  and  Certificate 
Assistance. 

(i)  Section  8  regulations.  HAs  must 
administer  the  Section  8  assistance  in 
accordance  with  HUD  regulaticms 
governing  the  Section  8  rental  voucher 
and  certificate  programs. 

(ii)  Section  8  admissions 
requirements.  Section  8  assistance  must 
be  provided  to  elig^le  applicants  in 
conformity  with  applicable  rules 
governing  the  Section  8  program,  and  in 
a(xx>rd<in"»  with  the  terms  of  the  HA's 
designated  housing  allocatien  plan  and 
administrative  plan. 


(ill)  Turnover.  Whan  a  fental  voucher 
or  re^al  oeitific^a  under  d^  ptopam 
becomes  available  far  niacua  (e^t  the 
individual  or  family  initially  aelectad 
fior  the  program  dioiM  out  of  the 
program  or  is  nnsuoDeeaful  in  the  search 
for  a  unit),  the  rental  asaistanre  may  be 
used  only  (at  another  individual  or 
family  elig&le  for  assistance  under  this 
program  for  five  yean  subject  to 
appropriations  for  renewal  funding  (for 
two-year  budget  authcnity),  and  the  five- 
year  term  of  me  ACC  for  rental 
assistance  for  five-year  budget  authority. 

(e)  HA  Responsioilities.  In  addttion  to 
ncnnial  HA  responsibilities  under  die 
Secticm  8  programs  and  under  HUD 
regulations  for  nondiscrimination  based 
on  handicap  (24  CFR  8.28).  HAs  that 
receive  rental  voucher  or  certificate 
funding  must: 

(i)  Assist  program  participants  to  gain 
access  to  supportive  services  available 
within  the  commimity.  and  to  identify 
public  or  private  funding  sources  for 
accessil^ty  features,  when  participants 
request  such  assistance,  but  not  require 
eligible  applicants  or  participants  to 
accept  supportive  services  as  a 
condition  of  participation  or  continued 
occupancy  in  the  program; 

(ii)  Not  deny  persons  who  qualify  for 
rental  assistance  under  this  program 
other  housing  c^portunities  for  which 
they  are  eligible;  and 

(ui)  Not  deny  other  housing 
opportunities,  or  otherwise  restrict 
access  to  HA  programs,  to  eligible 
applicants  who  dhoose  not  to 
participate. 

B.  Allocation  Amounts 

This  NOFA  announces  the  availability 
of  up  to  $78.6  million  (approximately) 
of  budget  authority  that  will  support 
about  4,300  rental  vouchers  or 
certificates.  HAs  are  provided  with  the 
opportunity  to  apply  for  rental  voudiers 
and  certificates  in  conjimction  with 
submission  of  an  alloc^on  plan  to 
designate  public  housing  for  elderly 
families  only,  disabled  famifies  only, 
and/or  eldwly  and  disabled  families 
only. 

C.  Application  Submission 
Requirements 

(1)  Form  HUD-52515.  All  HAs  must 
complete  fonn  HUD-52515.  Funding 
Application,  for  the  Section  8  rental 
certificate  and  rental  voucher  programs 
(dated  January  1996).  This  form  was 
recently  revised  to  include  all  necessary 
oertificatians  for  Fair  Housing.  Drug 
Free  Woriqplaoe  and  Lobbying 
Activities;  therefore.  HAs  can  complete 
and  sign  the  new  form  HUD-S251S  to 
meet  the  requirements  of  these 
certifications.  An  application  must 
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include  the  infonnatioD  in  Section  C. 
Avenge  Monthly  Ad)usted  Income,  of 
form  HUD-5251S  in  order  for  HUD  to 
calculate  the  amount  of  Section  8 
budget  authority  necesaary  to  fund  the 
requested  number  of  unita.  Copies  of 
fonn  HUD-52515  may  be  obtained  from 
the  local  HUD  OfiBce. 

(2)  Liocal  Govenunant  Comments. 
Section  213  of  the  Housing  and 
Community  Development  Act  of  1974 
ratlins  that  rtUD  independently 
determine  that  there  is  a  need  far  the 
housing  asaiatanoe  requested  in 
applications  and  aolidt  and  conaidar 
comments  relevant  to  this  determination 
from  the  chief  executive  otBcar  of  the 
unit  of  general  local  govanmienL  The 
HUD  Office  will  obtain  Section  213 
comments  from  the  unit  of  ganaral  local 
government  in  aocordanoe  with  24  CFR 
part  791.  subpart  C.  Applicationa  for 
Housing  Assistance  in  Anas  Without 
Housing  Assistance  Plans.  Conunents 
submitted  by  the  unit  of  general  local 
government  must  be  con^deied  before 
an  application  can  be  approved. 

For  purposes  of  expediting  the 
applicatioD  proceaa.  the  HA  should 
encourage  the  chief  executive  offloer  of 
the  unit  of  general  local  government  to 
submit  a  letter  with  the  HA  application 
commenting  on  the  HA  applioatian  in 
accordance  with  Section  213.  Becauae 
HUD  cannot  approve  an  application 
until  the  30-day  comment  period  is 
closed,  the  Section  213  letter  should  not 
only  comment  on  the  application,  but 
also  state  that  HUD  may  consider  the 
letter  to  be  the  final  comments  and  that 
no  additional  comments  will  be 
forthcoming  from  the  unit  of  general 
local  oovemment 

(3)  Letter  of  Intent  and  Narrative.  All 
the  items  in  this  Section  must  be 
included  in  the  application  submitted  to 
the  HUD  Office.  The  HA  must  state  in 
ita  cover  letter  to  the  application 
whether  it  will  accept  a  reduction  in  the 
niunber  of  rental  certificates  or  rental 
vouchers  and  the  minimiim  number  of 
rental  certificates  or  rental  vouchers  it 
will  accept,  since  the  fonding  is  limited 
and  HUD  may  only  have  enough  funds 
to  approve  a  smaller  amount  than  the 
niunber  of  rental  certificates  or  rental 
vouchers  requested. 

(4)  Approvable  Designated  Housing 
Allocation  Plan.  The  application  must 
include  an  approvable  allocation  plan  to 
designate  housing  (for  the  elderly)  in 
accordance  with  42  U.S.C  1437e,  as 
amended  by  the  Extender  Act 

D.  Corrections  to  Deficient  AppUcations 

(1)  Acceptable  Applications.  The 
HUD  Office  will  initially  aaean  all 
applications  and  notify  HAs  of 
deficiencies  (exclusive  of  the  allocation 


plan  which  will  be  reviewed  by  HUD 
Heedouaiters)  by  letter  within  7 
calendar  days. 

If  an  application  has  deficiencies,  the 
HA  will  have  14  calaodar  day*  from  the 
data  of  the  issuance  of  the  HUD 
notification  latter  to  submit  the  mi— ing 
or  ccHiected  infarmatian  to  the  HUD 
OCDoe  before  the  application  can  be 
Ronsideied  for  furtner  proceaaing  by 
HUD. 

All  HAa  must  submit  collections 
within  14  raUn<i«r  days  from  the  date 
of  the  HUD  Office  letter  notifying  the 
applicant  of  any  such  deflciancy. 
Infonnatian  received  after  3  p jn.  k)cal 
time  (Le.,  the  time  in  the  q>propiiete 
HUD  Office),  of  the  14th  calaukr  day  of 
the  cmection  period  will  not  be 
acoaptad  and  the  application  will  be 
rejected  as  IncompMe. 

(2)  Unaooeptabfa  ApnUcatims.  (a) 
Aftsr  the  14-calandar  oay  deficiency 
cotractian  period,  the  HUD  CMSoe  will 
immediately  notify  any  HA  that 
submitted  an  application  (exduaive  of 
the  allocation  plan  portion  of  the 
applicati<»i)  that  the  HUD  Office 
determines  is  not  acceptable  for 
proceaaing.  The  HUD  Office  must  alao 
ooixnuTeatly  notify  HUD  Heedquaiters, 
Attention:  Gerald  ).  Benoit.  Diractor. 
Operationa  Division.  Room  4220, 451 
Seventh  Street.  S.W..  Washington.  D.C., 
20410,  of  this  dedsion  so  that 
Headquarters  will  be  able  to  take  this 
into  consideratimi  as  part  of  ita 
proceaaing  of  the  HA's  allocation  plan. 
The  HUD  Office  notification  of  rejection 
letter  to  the  HA  and  HUD  Heedqunters 
must  state  the  besis  for  the  decision. 

(b)  Applications  for  Section  8  rental 
assistance  (exclusive  of  the  aUocatim 
plan)  that  fall  into  any  of  the  followii^ 
categories  will  not  be  proceased: 

(i)  There  is  a  pending  dvil  righta  suit 
againat  the  HA  inatituted  by  the 
Department  of  Justice  w  there  is  a 
pending  administrative  action  far  dvil 
righta  violations  inatituted  I7  HUD 
(induding  a  charge  of  discrimination 
under  the  Fair  Housing  Ad). 

(ii)  There  has  been  an  ad^dication  of 
a  dvil  righta  violation  in  a  dvil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  a  court  order  or 
implementing  a  HUI>«pproved  resident 
selection  and  assignment  plan  or 
compliance  agreement  ii»Kipt»A  to 
corred  the  areas  of  noncompliance. 

(iii)  There  are  outstancUng  Wtnttngp  of 
noncompliance  with  dvil  righta 
statutes.  Executive  Orders,  or 
regulations,  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  chargB  against  the 
applicant  under  the  Fair  Housing  Ad, 
unJesa  the  applicant  ta  operating  under 


a  conciliation  or  oompUanoe  agieement 
deaigned  to  correct  the  areas  of 
noncompliance. 

(iv)  HUD  has  denied  applicatian 
proceaaing  under  Title  VI  of  the  Civil 
Righta  Ad  of  1964.  the  Attorney 
General's  GuidelizMS  (28  CFR  50.3).  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedurea  (HUD  Handbook 
8040.1).  or  under  sedian  504  of  the 
RehabiUtation  Ad  of  1073  and  HUD 
raeulationa  (24  CFR  8.57). 

Tv)  The  HA  has  serious  unaddressed. 
outstanding  Inapedor  General  audit 
findings.  Fair  Housing  and  Equal 
Opportunity  monitor^  review 
findings,  or  HUD  managnnant  review 
findings  for  ita  rental  voudier  or  rental 
certificate  programs.  The  only  exception 
to  this  category  is  if  the  HA  has  been 
identified  under  the  policy  established 
in  section  A.(4)(b)  of  thU  NCK'A  and  the 
HA  makes  application  with  a  deaignated 
oontrad  administrator. 

(vi)  The  HA  is  involved  in  litigation 
and  HUD  detarminea  that  the  litigation 
may  seriously  impede  the  ability  of  the 
HA  to  administer  an  additional 
increment  of  rental  vouchers  or  rontal 
ceitificatea. 

(vii)  An  HA  applicatian  (exchuive  of 
the  allocation  plan)  that  doaa  not 
comply  with  the  requiramenta  of  24  CFR 
982.102  and  this  NOFA.  after  the 
expiration  of  the  14-calendar  day 
techntcal  defldency  conedian  period 
will  be  reieded  from  proceaaing. 

(viii)  The  application  ta  from  an  HA 
that  has  frdled  to  adiieve  a  lease-up  rate 
of  90  percent  of  imlta  in  ita  HUD- 
approved  budget  for  the  HA  fiscal  year 
prior  to  application  frv  funding  in  eadi 
of  ita  rental  voucher  and  certificate 
programs. 

E.  Application  Selection  Process 

(1)  HUD  Office  Review.  Upon  receipt, 
the  Office  of  Public  Housing  in  the  HUD 
Office  will  screen  HA  applications 
(exdusive  of  the  allocation  plan)  and 
stop  processing  any  ^plicatioiu  found 
unacceptable  for  further  processing,  as 
per  par^taph  D.(2)  above. 

If  the  HUD  Office  determines  that  the 
application  (exclusive  of  the  allocatian 
plan)  is  approvable,  it  will  notify  HUD 
Headqiuuters  that  it  is  recommending 
that  the  application  be  funded 
(contingent  upon  Headquarters' 
approval  of  the  allocation  plan). 
Hsedquarters  (at  the  addresa  specified 
in  paragraph  D.(2)]  ahall  be  notified  by 
the  HUD  Office  within  30  de^  of  the 
date  of  ita  receipt  of  the  HA's 
appUcation  in  response  to  this  NOFA. 

u  HUD  Headquarters  disapproves  an 
allocation  plan  submitted  in  response  to 
this  NOFA.  the  HA's  Section  8 
application  wiU  be  rejected  and  the  HA 
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will  not  be  eligible  for  the  rental 
vouchers  and  certificatea  avail^le 
under  this  NOFA. 

(2)  Funding.  Headquarters  will  fund, 
on  a  first-come,  first-served  basis,  all 
applications  for  which  the  allocatim 
plans  are  determined  approvable  by 
HUD  Headquarters  and  nir  which  the 
Section  8  application  is  recommended 
for  approval  b^  the  HUD  Office.  The 
"first-come"  statiu  of  each  HA's 
application  shall  be  based  on  the  date 
and  time  the  concurrently  submitted 
application  (see  paragraph  entitled 
AODRESSES  at  the  be^nning  of  this 
NOFA)  is  received  in  HUD  Headquarters 
where  the  designated  housing  aIlocati(n 
plan  portion  01  the  application  will  be 
reviewed.  As  HAs  are  seleded,  the  cost 
of  funding  the  applicatioiu  wiU  be 
subtraded  from  the  fimds  available. 
Five-year  budget  authority  will  be 
obligated  first  imtil  all  such  funds  have 
been  obligated,  and  then  two-year 
budget  authority  will  be  obligated  until 
all  those  fimds  have  been  obligated. 

(3)  Program  Type.  If  an  HA 
appUcation  spedfically  requeste 
funding  for  either  rental  vouchers  or 
rental  certificates,  and  funding  for  the 
spedfied  program  is  not  available,  HUD 
will  award  tlte  available  form  of 
assistance,  notwithstanding  the  program 
type  spedfied  in  the  HA  application. 

F.  Other  Matters 

Catalog  of  Federal  Domestic 
Assistance.  The  Federal  Domestic 
Assistance  numbers  for  this  program 
are:  14.855  and  14.857. 

Environmental  Impact.  A  Finding  of 
No  Significant  Impact  with  resped  to 
the  environment  was  made  for  the  FY 
1995  NOFA  for  this  program  in 
accordance  with  the  Department's 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2KC)  of  the 
National  Environmental  Policy  Ad  of 
1969  (42  U.S.C.  4332).  That  Finding 
remains  applicable  to  this  NOFA  and  is 
available  for  public  inspedicm  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Dodcet  Clerk,  Office 
of  General  Coiinsel.  Department  of 
Hoiising  and  Urban  Development,  room 
10276, 451  Seventh  Street,  SW. 
Washington.  D.C  20410. 

Fedwalism  Impact.  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  Executive  Order 
12612.  Federalism,  has  determined  that 
the  polides  contained  in  this  notice  will 
not  have  substantial  dired  eSads  on 
States  or  their  political  subdivisions,  or 
the  relationahip  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsiUlities  among  the  various 
levels  of  government  As  a  result,  the 


notice  is  not  subjed  to  review  under  the 
Oder.  This  notice  is  a  funding  notice 
and  does  not  substantiaUy  alter  the 
established  roles  of  the  Department  the 
States,  and  local  govermnenta,  induding 
HAs. 

Impact  on  the  Family.  The  General 
Counsel,  as  the  Designated  Official 
under  Executive  Oriat  12606,  The 
Family,  has  determined  that  this  notice 
does  not  have  potential  for  significant 
impad  on  family  formation, 
maintenance,  and  general  well-being 
within  the  meaning  of  the  Executive 
Order  and,  thus,  is  imt  subjed  to  review 
under  the  Order.  This  is  a  funding 
notice  and  does  not  alter  program 
lequirementa  concerning  faniily 
eligibility. 

Accountability  in  the  Provision  of 
HUD  Assistance.  Section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Ad  of  1989  (HUD 
Reform  Ad)  and  the  final  rule  codified 
at  24  CFR  part  4,  subpart  A,  published 
on  April  1, 1996  (61  FR 1448),  contain 
a  nimaber  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provisicm  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14, 
1992,  HUD  published,  at  57  FR  1942.  a 
notice  that  also  provides  information  on 
the  implementation  of  section  102.  The 
doounentation,  public  access,  and 
disclosure  requirementa  of  section  102 
are  applicable  to  assistance  awarded 
imder  this  NOFA  as  follows: 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  suffident  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  includix^  any  letters  of 
support,  Moll  be  made  available  for 
public  inspection  for  a  five-year  period 
begiiming  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Ad  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  vtrill  include  the 
redpienta  of  assistance  pursuant  to  this 
NOFA  in  ita  Federal  Roister  notice  of 
all  redpienta  of  HUD  assistance 
awarded  on  a  competitive  basis. 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disdosure  reporte  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reporta  (also  Form  2880) 
will  be  made  available  along  with  the 
^plicant  disdosure  reporta,  but  in  no 
case  for  a  period  less  tlun  three  years. 
All  reporte— both  applicant  disdosures 
and  updates— will  be  made  available  in 


eccordmoe  with  the  Freedom  of 
Infofmatian  Ad  (5  U.S.C  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

Section  103  HUD  Reform  Act  Section 
103  of  the  Department  of  Houaing  and 
Urban  Development  Reform  Ad  of  1989, 
and  HUD's  implementing  regulation 
codified  at  subpart  B  of  24  CFR  part  4, 
applies  to  the  fonding  competition 
aimounced  today.  These  requirementa 
continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applicatitnis 
and  in  the  making  of  fimding  decisions 
are  limited  by  section  103  from 
providing  advance  infonnatian  to  any 
person  (dher  than  an  authorised 
emplo3^ee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  en  unfrur  competitive 
advantage.  Perscms  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subjed 
areas  permitted  under  section  103  and 
subpart  B  of  24  CFR  part  4. 

AppUcanta  or  employees  who  have 
ethics  related  qiiestions  should  contad 
the  HUD  Office  of  Ethics  (202)  706- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
perticular  sub)ed  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contad  the 
appropriate  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  pro^em  to 
which  the  question  pertains. 

Prohibition  Against  Lobbying 
Activities.  The  use  of  funds  awarded 
under  this  NOFA  is  subject  to  the 
disclosure  requirementa  and 
prohibitions  of  section  319  of  the 
Depertment  of  the  Interior  and  Related 
Agendes  Appropriations  Ad  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  (the  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  redpienta  of  Federal 
contracta,  granta,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
E)»cutive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
specific  contrad,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracta,  granta,  cooperative 
agreementa,  or  loans  tmless  the 
redpient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  ai^licanta,  redpienta. 
and  sulvedpienta  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  IHAs  established  by 
an  Indian  tribe  as  a  result  of  the  exerdse 
of  the  tribe's  sovoeign  power  are 
exduded  from  coverage  of  the  Bjrrd 
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Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Dated:  October  22. 1996. 

KeyJB  Kiaa—i  Mairhwaa, 

Acting  Assistant  Socntaiyfor  Public  and 
Indian  Housing. 

(PR  Doc  96-27839  Filed  10-29-46;  8:45  am] 
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DEPARTMEin'  OF  JUSTICE 

Buraau  of  Priaona 

29  CFR  Parta  543  and  S63 

(BOP1063-P1 

RMIiaOnAAM 

kMnali  LaQai  ActlvMaa  and  Inniala 
Paiaonal  Proparty 

AQCNCY:  Bureau  of  Prisons.  Justice. 
ACTION:  Proposed  rule. 

8UMMARY:  In  this  document,  the  Bureau 
of  Prisons  ("Bureau")  is  proposing  to 
amend  its  regulations  in  order  to  set 
forth  situations  in  which  one  inmate 
may  be  allowed  to  possess  the  legal 
materials  of  another  inmate  while 
assisting  that  other  inmate.  This 
amendment  is  intended  to  nrmintwin  an 
appropriate  balance  between  the  need 
for  Institution  security,  good  order,  and 
discipline  and  the  ability  of  inmates  to 
assist  each  other  with  their  legal 
documents. 

DATES:  Comments  due  by  December  30, 
1996. 

AOOWcaaes:  Rules  Unit.  Office  of 
General  Counsel,  Biireau  of  Prisons, 
HOLC  Room  754.  320  Pint  Street.  NW.. 
Washington.  DC  20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulationa  on  Lomate  legal  activities 
(28  CFR  543.  subpart  B)  and  on  inmate 
personal  property  (28  CFR  553,  subpart 
B).  A  final  rule  on  inmate  legal  activities 
was  published  in  the  Federal  a^g*«*— • 
on  June  29.  1979  (44  PR  38263)  and  was 
amended  on  December  4,  1981  (48  FR 
59509)  and  on  July  23.  1990  (55  FR 
29992):  a  final  rule  on  inmate  personal 
property  was  published  in  the  Federal 
Rei^ster  on  April  29.  1983  (48  FR 
19573). 

Existing  Bureau  regulations  allow  an 
inmate  at  an  institution  without  an 
active,  ongoing  legal  aid  program  the 
assistance  of  another  inmate  for 
purposes  of  legal  research  and 
preparation  of  legal  docimients  (see  28 
CFR  543.11(f)).  Bureau  regulations  on 
inmate  personal  property  specify  that  an 
inmate  may  possess  only  that  property 
which  the  inmate  is  authorized  to  retain 
upon  admission  to  the  institution, 
which  is  issued  while  the  inmate  is  in 
custody,  which  the  inmate  purchases  in 
the  institution  commissary,  or  which  is 
approved  by  staff  to  be  mailed  to,  or 
otherwise  received  by  an  inmate  (see  28 
CFR  553.10).  With  respect  to  legal 


materials,  Buraau  regulations  further 
spediy  that  an  Innuite  may  be  allowed 
to  retain  tkoaa  legri  mataiials  wfaidk  are 
necessary  for  an  inmate's  legal  acUona  - 
(see  28  CFR  553.11(d)).  The  Buremi  haa 
always  taken  this  to  mean  materials 
whidi  are  necessary  for  an  inmate's  own 
leoal  acflons. 

To  maintain  security  and  good  onier 
in  the  institution,  the  Bureau  beliavea 
that  an  inmate  should  not  poaiaaa 
another  inmate's  legal  matoiala. 
Possessioo  of  such  materials  by  another 
inmate  may  result  in  extortion  attMnpta, 
the  exchange  of  contraband,  or  the 
dissemination  of  information  which 
could  be  used  to  endanger  other 
inmates,  institution  rtaa,  or  tha  genanJ 
public.  Practical  complications  may  also 
arise.  For  example,  wnen  inmates  are 
transfsrred  from  one  inatitutioa  to 
another,  their  legal  materials  could  be 
lost  or  damaged,  thereby  potentially 
afiectlng  the  inmates'  ataiUty  to  litigate 


their 

On  occasion,  inmates  have  been 
allowed  to  possess  other  inmates'  legal 
materials  to  some  degree.  To  ansvure 
consistency  and  maintain  an 
appropriate  balance  between  the  need 
for  institution  security,  good  order,  and 
discipline  and  the  ability  of  inmalae  to 
assist  each  other,  the  Bureau  is 
proposing  to  liberalize  its  regulations  to 
allow  an  inmate  to  possess  another 
inmate's  legal  materials  within  certain 
limitations. 

The  propoeed  regulations  spadiy  that 
except  In  instances  where  the  Warden 
imposes  limitations  for  reasons  of 
insktutioa  security,  good  order,' or 
discipline,  an  inmate  may  possess 
another  inmate's  legal  documants  while 
assisting  that  inmate  in  the  instftitflbn's 
main  law  library  and  in  other  locations 
if  the  Warden  so  designates.  The  inmate 
being  assisted  must  bring  his  or  har 
legal  materials  to  the  law  library  or 
otner  location  in  order  to  provide  access 
to  the  assisting  inmate.  The  inmate 
providing  assistance  may  not  remove 
the  legal  materials  from  the  library  or 
other  designated  location.  Althoogh  the 
inmate  being  assisted  need  not  remain 
present,  that  inmate  is  responsible  fbt 
retrieving  his  or  her  legal  materials.  If, 
for  example,  the  inmate  being  assisted 
chooses  to  leave  the  library  or  other 
designated  location  in  order  to  recraata, 
that  inmate  must  retiun  in  order  to 
retrieve  the  legal  materials.  Legal 
materials  left  unattended  in  the  law 
library  or  other  designated  location  may 
be  disposed  of  by  staff  as  nuisanoa 
contraband. 

The  institution's  need  for  security, 
good  order,  or  discipline  may  limlfan 
inmate's  arsistance  to  another  inmate 
when  an  Itinate  is  placed  in  the 


institiition's  special  housing  unit  An 
inmata  may  be  placed  in  a  tptcUl 
housing  unit  for  various  raasoas 
including  administrative  detention 
during  t^  course  of  an  investigBlion  of 
allegBtions  that  the  inmate  conunittad  a 
prohibited  act.  fat  protection,  pending 
transfer,  or  in  disciplinary  segregation 
following  a  determinatian  that  the 
inmate  had  committed  a  pro^bited  act 
Security  necessarily  restricts  access  to 
such  inmstes  by  inmates  in  the  general 
populatioD.  Inmate  assistance  therefore 
may  only  be  available  from  other 
inmates  slready  in  the  special  housing 
tmit  Legal  assi  stance  bam  attorneys 
remains  available  to  an  inmate  in  a 
special  housing  imit  (see  §  543.12). 

In  addition  to  the  foregoing  changes, 
the  Bureau  is  consolidating  the 
provisioas  pertinent  to  legal  materials  in 
the  regulations  on  inmate  legal 
activities.  The  regulations  on  iiunate 
personal  property  %rill  contain  only  a 
cross-refnenoe.  Other  changes  to  the 
regulations  oo  inmate  legal  activities 
include  a  definition  of  leisure  time  in 
§  543.11(a),  a  reviaed  definition  of  legal 
materials  in  the  introductory  taxt  of 
§  543.11(d),  a  restatement  of  the 
provisions  for  receipt  piirchase.  and 
retention  of  legal  materials  in 
§  543.11(d)  (1)  and  (2),  and  a 
clarification  to  the  provisions  in 
$  543.11(h)  concerning  the  preparaticm 
of  legal  documents  by  a  public 
jtanngrapher. 

Urn  Bureeu  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  et  seq.),  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Because  this 
rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Boraau's  appropriated  funds. 

IntarestcKi  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  argiuients  in  writing  to 
the  Rules  Unit.  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 
Street,  NW..  HOLC  Room  754, 
Washington.  DC  20534.  Comments 
received  during  the  conunent  period 
win  be  considered  before  final  action  is 
taken.  Commenta  received  after  the 
saqpiration  of  the  comment  period  will 
be  oonaidared  to  the  extent  practicable. 
All  commenta  received  remain  on  file 
for  public  inspection  at  the  above 
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address.  The  proposed  rule  may  be 
changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

List  of  Salads  in  28  CFR  Parts  543  and 
5S3 

Prisoners. 
KatUssB  M.  Ha^dc 

Dtactor,  Bureau  <^Phaoas. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C  S52(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  parta  543  and 
553  in  subchapter  C  of  28  CFR.  chapter 
V  is  proposed  to  be  ammded  as  set  forth 
below. 

SUBCHAPTER  C-4NSTITUT10NAL 
MANAQCMENT 

PART  543— LEQALMATTERS 

1.  The  authority  citation  for  28  CFR 
part  543  continues  to  read  as  follows: 

AadMtlly:  5  U.S.Q  301;  18  U.S.C  3621. 
3622,  3624, 4001, 4042, 4061, 4082  (Repealed 
in  part  as  to  oCbnses  committod  on  or  altBi 
November  1, 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offsnaea  committed 
after  that  date),  5039;  28  U.S.C  ^09.  510, 
1346(b),  2671-80;  26  CFR  0.9S-0.99,  0.172, 
14.1-11. 

2.  In  §  543.11,  paragraphs  (a),  (d).  and 
(f)  are  revised,  and  paragraph  (h)  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

f  549.11    Legal  rsasareh  and  praparaUon  of 
legal  documenta. 

(a)  The  Warden  shall  make  materials 
in  the  inmate  law  library  available 
whenever  practical,  including  evening 
and  weekend  hours.  The  Warden  shall 
allow  an  inmate  a  reasonable  amount  of 
time,  ordinarily  during  the  inmate's 
leisure  time  (that  is.  when  the  inmate  is 
not  partidptating  in  a  scheduled 
assignment  or  program),  to  do  legal 
research  and  to  prepare  legal 
documenta.  Where  practicad,  the 
Warden  shall  allow  preparation  of 
documenta  in  living  quarters  dtiring  an 
inmate's  leisure  time. 
ii        •        •        *        • 

(d)  An  inmate's  legal  materials 
include  but  are  not  limited  to  the 


inmate's  pleadings  snd  documenta 
(such  as  a  presentence  report)  that  have 
been  filed  in  court,  drafts  of  pleadings 
to  be  submitted  to  a  court  (whethw 
prepared  by  the  inmate  w  by  an 
assisting  inmate  pursuant  to  paragraph 
(f)  of  tl^  section),  documenta  pertabdng 
to  an  inmate's  administrative  case, 
photocopies  of  legal  reference  materials, 
and  legal  reference  materials  which  are 
not  available  in  the  institution  main  law 
library  (or  basic  law  library  in  a  satellite 
camp). 

(1)  An  inmate  may  solicit  or  purchase 
legal  materials  from  outside  the 
institution.  The  inmate  may  receive' the 
legal  materials  in  accordance  writh  the 
provisions  on  incoming  publications  or 
correspondence  (see  28  CFR  part  540, 
subparta  B  and  F)  or  through  an 
authorized  atiomey  visit  from  a  retained 
attorney.  The  legal  materials  are  subject 
to  inspection  and  may  be  read  or  copied 
unless  they  are  received  through  an 
authorized  attorney  visit  from  a  retained 
attorney  or  are  properly  sent  as  sftedal 
mail  (for  example,  mail  from  a  court  or 
from  an  attorney),  in  which  case  they 
may  be  inspected  for  contraband  or  for 
the  purpose  of  verifying  that  the  mail 
qualifies  as  special  mail. 

(2)  Staff  may  allow  an  inmate  to 
possess  those  legal  materials  which  are 
necessary  for  the  inmate's  own  legal 
actions.  Staff  may  also  allow  ah  inmate 
to  possess  the  legal  materials  of  another 
inmate  subject  to  the  limitations  of 
paragraph  (f)(2)  of  this  section.  The 
Warden  may  limit  the  amount  of  legal 
materials  an  inmate  may  accumulate  for 
security  or  housekeeping  reasons. 

•        •        •        •        • 

(f)(1)  Except  as  provided  for  in 
paragraph  (f)(3)  of  this  section,  an 
inmate  may  assist  another  inmate  in  the 
same  institution  during  their  leisure 
time  (as  defined  in  paragraph  (a)  of  this 
section)  with  legal  research  and  the 
preparation  of  legal  docum«ita  for 
submission  to  a  court  or  other  judicial 
body. 

(2)  Except  as  provided  for  in 
paragraph  (f)(3)  of  this  section,  an 
inmate  may  possess  another  inmate's 
legal  materials  while  assisting  the  other 
inmate  in  the  institution's  main  law 


library  and  in  another  location  if  the 
Warden  so  designates.  The  assisting 
inmate  may  not  remove  such  legal 
materials  (inchiding  any  drafts  of  legal 
pla««lii»g«  prepared  for  the  inmate  being 
assisted)  from  the  law  lUvary  or  other 
designated  location.  As  defined  in 
paragraph  (d).  drafts  of  legal  pleadings 
are  owind  by  the  inmate  being  assisted. 
Although  the  inmate  being  assisted  need 
not  remain  piesmt  in  the  law  library  or 
other  designated  location  while  the 
assistance  is  being  rendered,  that  inmate 
is  responsible  for  retrieving  his  or  her 
legal  materials  from  the  lil«ary  or  other 
designated  location.  Any  legal  materials 
left  tmattended  in  the  law  library  or 
other  designated  location  may  be 
disposed  of  by  staff  as  nuisance 
contraband. 

(3)  The  Warden  at  any  institution  may 
impose  limitations  on  an  inmate's 
assistance  to  another  inmate  in  the 
interest  of  institution  security,  good 
atdei,  or  discipline. 

•  •        •        •        • 

(h)  *  *  *  Staff  shall  advise  the  inmate 
of  any  delay  in  die  typing  of  which  they 
have  received  notice  from  the 
stenographer. 

•  •        •        •        • 

3.  The  authority  citation  for  28  CFR 
part  553  is  revised  to  read  as  follows: 

Auttwrity:  5  U.S.C  301: 18  U.S.C  3621, 
3622,  3624,  4001,  4042,  4081,  4062  (Repealed 
in  part  as  to  ofbnses  committed  on  or  aftw 
November  1, 1987),  4126,  5006-5024 
(Repealed  October  12, 1984  u  to  offenses 
committed  after  tliat  date),  5039;  28  U.S.C 
509,  510;  28  CFR  0.95-0.99. 

4.  In  §  553.11,  paragraph  (d)  is  revised 
to  read  as  follows: 

f5S3.1l    UmRaOona on  bunals peraonal 


(d)  Legal  Materials.  Staff  may  allow  an 
inmate  to  possess  legal  materials  in 
accordance  with  the  provisions  on 
inmate  legal  activities  (see  §  543.11  of 
this  chapter). 
•        •        •        *        • 

[FR  Doc  96-27813  Filed  10-29-96;  8:45  am] 
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EWVWONMCWTAL  PROTlCTIOtI 
AOmCY 

Ciil  noe<g;  rnquwt  for  E»otpOon  to 


PiuMUUon  of  Ewfy  Entry  Into 

MOO  Atmo  to  HOfVOOt 
I  by  NMd  Cutting 

AOINCV:  Environmental  Protoctian 
Agency  (EPA). 

ACTION:  Notice  of  exception  raqueat: 
requeet  for  comment 

•UtMARV:  EPA's  Worker  Protection 
Standard  (WPS)  tat  raatrictiooa  on 
agricultural  worker  entry  into  paaticide- 
treated  areas.  The  WPS  eataldiahed 
prooadurea  for  tiie  Agency  to  grant 
exceptions  to  the  restriction  placed  on 
worker  early  entry  into  pestidde-traeted 
areas  under  40  CFR  170.112.  Rosea.  Inc 
a  roaa-grower  association,  has  raqueated 
an  exception  to  the  WPS  to  allow 
workers  to  harvest  rosea  by  hand  before 
restricted  entry  intervals  (REb)  have 
expired.  An  REI  is  the  amount  of  time 
after  the  end  of  a  pesticide  application 
during  whidi  entry  to  the  treated  area 
is  resMcted.  The  exception  lequeet 
covers  all  cut-roae  production  in 
greenhouses  across  the  United  States 
and  all  pesticide  producU  registered  for 
use  on  roees.  A  previous  exception  far 
this  industry,  granted  on  June  10. 1004, 
expired  on  )une  10. 1006.  Roees.  Inc. 
has  stated  that,  without  such  an 
exception,  the  cut-roee  industry  cannot 
survive  economicaUy.  This  Notice 
acknowledoea  receipt  of  Roaaa.  Inc's 
request  and  invites  comment  on  the 
substance  of  the  request. 
DATIS:  Comments,  data,  or  evidence  in 
response  to  this  Notice  must  be  received 
on  or  before  November  29. 1996  , 
AOOnESHS:  The  Agency  Invites  any 
interested  person  to  submit  written 
comments  identified  by  docket  number 
••C«'-300164r'  to:  By  mail:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7S06C).  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
IX  20460.  In  person,  bring  comments 
to:  Rm.  1132.  CrysUl  Mall  #2.  1921 
JefEsrson  Davis  Highway,  Arlington,  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  (e-mail)  to: 
opp-docketCepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conmaents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  S.l 
file  format  or  ASCn  file  fonnat.  All 
comments  and  data  in  electronic  form 


m)ist  be  idantiiled  by  the  docket  mmdMr 
••GPP-300164" 

PCm  WWWW  ■POWMAIKJII  COWTACTt  Swt 
Agar,  CsTtiflcatioD  and  Oco^Mtkoal 
Saibty  Branch  (7S00C).  Offioe  of 
Pesticide  Programs,  E^vironnMntal 
Protection  Agency,  401  M  St,  SW., 
Washtogton.  DC  20460.  Tel«ihane 
number  and  e-mail  addraas:  (703)  36S- 
76M,  e-mail: 

Bpaniail.epa.gov. 

TARYMPOfMATIOli: 


A.  The  Woriow  Pmaction  Standard 

Introduced  in  1074.  the  Woricar 
Protection  Standard  (WPS)  is  intended 
to  reduce  the  riak  of  pesticide 
poisonings  and  injuriaa  amoog 
agricultural  amployeat  who  may  be 
expoeed  to  pestidde  loaiduae.  Revised 
in  1902  by  57  FR  38102.  the  WPS  coven 
agricultural  employeaa  wofking  in  or  on 
farms,  fbrsets.  nuraeriaa,  and 
greenhouses  performing  hand-labor 
operations  in  ereas  treated  writh 
peatiddea.  as  well  as  pesticide  handkn 
who  mix.  load,  apply,  or  otherwise 
handle  pesticides.  The  WPS  rtwttminm 
requiremenu  for  pesticide  safety 
training,  notification  ot  pertkide 
applications,  use  of  perscmal  protective 
equipment  (PPE).  restricted  entry 
intenrals  (REIs)  following  pesticide 
application,  deamtamination  supplies, 
and  amergsncy  medical  assistance. 

B.  Early-Entry  BxcBptiont 

In  general.  §  1 70.112  of  the  WPS 
prohibits  agricultural  workers  kaax 
entering  a  peatidde-traated  area  during 
a  REI.  REIs  are  specified  on  the 
pestidde  produd  label  and  typically 
range  from  4  to  72  houn  with  some 
pestiddes  having  longer  REIs. 

Under  spedfled  conditions,  the  WPS 
contains  the  following  exceptions  to  the 
general  prohibition  against  worker  entry 
Into  treated  areas  during  the  REI: 

(1)  Entry  resulting  in  no  contad  with 
treated  sur£sces. 

(2)  Entry  for  short-term  tasks  (leaa 
than  1  hour)  that  do  not  involve  hand 
l«bor,  to  be  performed  by  wnkers 
wearing  required  early-entry  PPB  and 
meeting  other  standaitis. 

(3)  Entry  to  perfiorm  taaks  ifffniafed 
with  agricultural  emergendea. 

Under  §  170.1 12(e)  of  the  WPS.  EPA 
may  establish  additional  exoeptiooa  to 
the  provisian  restricting  early  entry  to 
perform  routine  hand-labor  tMks.  The 
WPS  defines  hand  labcH-  as  any 
agricultural  activity  performed  by  hand 
or  with  hand  tools  that  cauaaa  a  worker 
to  have  substantial  contad  with  treated 
surbces  (such  as  plants  or  soil)  that  may 
contain  peatidde  raaidues.  Section 


170.112(e)  of  the  WPS  specifies 
information  that  must  be  «f>rhidwi  in  a 
requaat  for  exception,  and  the  process 
fiw  granting  an  exoepti<»L  When  a 
raouast  is  raoeivad.  EPA  will  lame  a 
public  notice  and  allow  at  leest  30  days 
for  interested  paitiea  to  comment  EPA 
will  then  grant  or  deny  the  exception 
request  baaed  <m  a  risk-benefit  analysis 
as  required  by  40  CFR  170.112(eK3). 

C  Status  of  1094  Cut-Roae  Excaption 

On  August  21, 1092  (57  FR  38102). 
EPA  propoaad  to  grant  an  exception  to 
the  early-entry  prohibition  far  the  cut- 
flower  and  cut-ism  industriea.  On  June 
10. 1904  (59  FR  30285),  EPA  panted  an 
exoeption  that  allowed,  under  qpedfied 
oonditians.  eariy  entiv  into  pastidde- 
tieated  areas  in  greennooaaa  for  a 
maximimi  of  3  houn  during  a  24-hour 
period  to  harvest  roees  by  hand  cutting. 
EPA  denied  a  similar  exception  for  cut- 
flower  and  cut-fam  industiies  based  on 
inauffidant  information  to  warrant  an 
exception. 

Wiiile  roee  growers  submitted 
suffident  information  to  convince  EPA 
that  the  early-entry  restrictions  under 
the  WPS  could  have  a  substantial 
economic  imped,  EPA  stated  that  it 
•iqMded  growan  to  gradually  adapt  to 
the  WPS.  EPA  stated  that  this  exoeption 
was  granted  specifically  to  provide  cut- 
roee  produoere  time  to  adjust  peetidde 
spray  schedulee.  invest  in  engineeiing 
controls,  and  devel<^  technology  and 
other  safa  alternatives  to  eariy  entry. 
EPA  believed  that  early  entry  under  the 
tenna  of  the  exoeption  for  a  2-yeer 
period  would  not  poee  unreeaonable 
adverae  efllscts  to  rose  harvestere.  EPA 
believed  that  the  benefits  justified  an 
interim  exception  during  which  growen 
would  learn  to  adapt  to  the 
requirements  of  the  WPS.  Therefore, 
EPA  limited  the  exoeption  to  2  yean. 
%vith  an  expiration  date  of  June  10, 1996. 

EPA  noted  in  iU  1994  decision  that 
if  the  cut-rose  industry  determined  that 
the  industry  needed  an  exception 
beyond  2  yeen,  the  industry  would 
need  to  provide  additional  information 
on  the  economic  benefits  of  an 
exception,  as  well  as  the  risks,  in  a  new 
exception  requeat  under  §  170.112(e)(1). 
In  a  letter  dated  August  1994  to  Roeee. 
Inc  the  Agency  stated  that,  in  order  to 
consider  a  cut-roee  exception  in  the 
future,  ^Mdfic  information  would  be 
needed  on  worker  exposure,  poisoning 
inddento,  PPE  isesibility,  and  data  on 
how  WPS  early-entry  restrictions  afbd 
the  enonomirs  of  rose  production. 

In  its  request  to  the  Agency  on  May 
18. 1996,  Roees.  Inc.  asked  EPA  to 
extend  the  1994  exoeption  and.  prior  to 
major  floral  holidays,  to  increaae  the 
time  a  woiker  would  be  allowed  to 
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perform  eariy-entiy  activitiee  from  3 
noun  to  8  houn  in  a  24-^iour  period. 
Since  there  was  insuffideot  information 
to  support  the  request  to  renew  the 
exoeption  and  with  insufiSdent  Hnwi  to 
administratively  prooeas  the  request,  the 
existing  exoeption  expired  on  June  10. 
1996.  On  June  14. 1996,  Roses.  Inc. 
requested  that  the  Agency  issue  an 
Administrative  Order  that  would  give 
roee  growen  protecti<m  from  WPS 
enforcement  related  to  eeriy-entry 
harvesting.  Lacking  both  die  necessary 
information  and  the  time  to  condud  tiie 
necessary  risk-benefit  analysis  to  make 
a  determination  on  woiker  risk.  EPA 
declined  to  issue  such  an  order.  Rose 
growen  were  required  to  fully  comply 
with  the  WPS  w^en  the  1994  cut-rose 
exoeption  e^qiired. 

Through  written  conespondenoe, 
telephone  calls,  and  meetings  with 
Roees.  Inc,  oonverssticms  with  industry 
and  academic  eiqpeits  on  the  production 
of  cut  roses,  first-hand  observations  in 
cut-roee  gremhouses  and  discussions 
with  growers,  the  Agency  obtained 
suffident  inibnnaticni  to  support 
publication  of  this  Notice  of  Receipt  of 
Roees,  Inc's  request  and  to  prbvide  a 
30-day  public  comment  period. 

n.  Snnunary  of  Koeea,  Inc'a  Exoaption 


A.  Basis  for  Requesting  a  WPS  Baiiy- 
Entry  Exception 

According  to  Roees.  Inc,  without  an 
eariy-entiy  exoeption  allowing  for 
harvest  of  cut  roees  two  times  per  day, 
cut-rose  growen  will  lose  a  si^iificant 
portion  of  their  crop.  Roees,  Inc. 
explains  that  commercial  quality 
standards  demand  that  roses  be 
cosmetically  perfsd  and  at  a  bloom 
stage  were  flie  bud  is  just  beginning  to 
open.  Roees.  Inc.  notes  that,  to  meet 
such  standards,  pestiddes  must  be  used 
to  control  Insects  and  disease  and 
harvesting  must  occur  at  least  twice 
daily  to  capture  flowere  at  the 
appropriate  bloom  stage.  Roses.  Inc. 
states  that  cut  roses  that  are  not  capable 
of  meeting  these  standards  have  no 
economic  value.  Roses,  Inc  asserts  that 
the  required  twice  daily  harvest  is  not 
poedble  on  days  M^en  pestiddes  with 
an  REI  greater  than  4  houn  have  been 
applied,  since  the  WPS  early-entry 
restriction  eliminates  the  possibility  of  a 
seomd  harvest  and  may,  depending  on 
the  REI,  eliminate  additional  harvests 
for  subsequent  days. 

B.  Exception  Terms  Proposed  by  Roses. 
Inc. 

Roses,  Inc's  request  for  an  exception 
asked  to  continue  the  terms  of  the  1994 
exception  but  to  inciaase  the  early  entry 


exposure  period  from  3  to  8  houn  in  a 
24-hour  piariod  Just  prior  to  mi^  floral 
holidays.  Roaes.  Inc  identified  the  five 
major  floral  holidajrs  aa:  Christmas 
(December),  Valentine's  Day  (February). 
Secretary's  Day  (April),  Mother's  Day 
(MayJ,  and  Sweetest  Day  (October). 
Spedfically,  Roses.  Inc  proposedlhe 
following  terms: 

(1)  For  all  products  registered  for  use 
on  roses,  eerly  entry  to  harvest  roees  by 
hand  is  allowed,  under  the  following 
conditions: 

(a)  The  time  in  the  treated  area  during 
an  REI  doea  not  exceed  3  houn  in  any 
24-^our  period,  (except  as  provided  in 
(b)). 

(b)  For  2  wedcs  before  major  floral 
holidays,  the  time  in  the  treated  area 
must  not  exceed  8  houn  in  any  24-hour 
period. 

(c)  No  entry  Is  allowed  for  the  firBt4 
houn  and  until  inhalation/ventilation 
criteria  on  the  label  has  been  reached. 

(d)  The  early-entry  PPE  specified  on 
the  produd  li^l  must  be  lued  by 
woiken. 

(e)  The  agricultural  emplojrer  must 
properly  maintain  PPE. 

(Q  The  agricultural  employer  must 
take  steps  to  prevent  heat  stress. 

(g)  The  wroiker  must  read  the  label  or 
be  informed  of  labeling  requirements 
related  to  safe  use. 

(h)  Application  specific  information 
must  be  provided. 

(i)  A  pestidde  safety  poster  must  be 
displayed. 

(])  Deccmtamination  supplies  must  be 
provided. 

(k)  Woikan  must  be  WPS  trained. 

(1)  Worken  must  be  notified  orally 
and  information  posted  regarding  the 
exception. 

(2)  Exoeption  has  no  expiration  or,  at 
minimum,  expires  in  5  yean. 

(Note:  Terms  c  throu^  1  are  currenUy 
required  by  the  WPS  for  all  early-entiy 
work  activities.) 

Tliese  proposed  terms  and  conditions 
are  the  same  as  those  imposed  with  the 
1994  exception,  with  the  addition  of  a 
longer  irmv-ifnntn  eariy-entiy  time 
period  prior  to  major  floral  holidays, 
and  an  extended  efiective  period. 
According  to  Roses.  Inc.,  there  are  five 
major  floral  holidays  resulting  in  peak 
production  periods  beyond  the  normal 
year-round  production.  Ilie  holidays 
indude:  Chxistmas  (December), 
Valentine's  Day  (February),  Secretary's 
Day  (April),  Mother's  Day  (May),  and 
Sweetest  Day  (Odobo-). 

After  discuraions  with  the  Agency. 
Roses.  Inc  proposed  a  refinement  of  the 
tenns  of  their  request.  Roses,  Inc. 
proposed,  in  addition  to  the  tenns 
above,  the  following: 


(1)  For  products  witik  a  12-haur  REI 
<m  the  labsl.  allow  eariy  entry  to  harrsat 
roees  under  the  fidlowing  oonddtiana: 

(a)  The  time  in  die  traalBd  area  for 
eadi  worker  may  not  exceed  4  houn  in 
any  12-hour  REI  period. 

(b)  Conditions  (b)  throi^  (1)  above. 

(2)  For  products  with  an  REI  of  24 
houn  or  more,  allow  eariy  entry  to 
harvest  roees  under  the  following 
conditions: 

(a)  Must  meet  all  the  early-eotry 
conditions  for  the  12-haur  REI  pestidde 
products  listed  above. 

(b)  During  the  first  12  houn  of  tiie  REI 
period,  early-entry  woricen  would  be 
required  to  wear  additional  PPE 
consisting  of  canvas  (or  similar  material) 
arm  deeve  protecton  and  a  waterproof 
apron  that  protects  the  upper  torso  end 
reaches  to  approximately  knee  level 

C.  Background  on  the  Rose  Industry 

The  USDA  1995  Floriculture  Crops 
Report  estimates  the  fans  gate  value  of 
the  U.S.  greenhouse  roee  crop  at 
approximately  $124  million.  Roees.  bic 
estimates  that  200  cut-rose  growen 
cultivate  more  than  15  million  roee 
plants  in  the  U.S.  with  the  majority  of 
growers  located  in  California.  Roees. 
Inc  estimates  that  the  industry  has 
1 ,580  greenhouse  production  worken 
Of  these  worken,  1,190  (75%)  are 
harvestera.  Rose  harvesting  takes  place 
throughout  the  year  and  requires 
training  in  harvesting  techniques.  Roses, 
Inc  mpintaifiB  that  tbs  tumover  rate  of 
harvestere  is  low. 

According  to  Roses,  Inc,  rose 
varieties  lewh  the  harvest  stage  in 
cydes,  with  a  single  plant  producing 
approximately  24  roses  per  year.  Roses, 
Inc.  explains  that  the  commeidal 
quality  standaitis  demand  that  roses  be 
cosmetically  perfsd  and  at  a  bloom 
stage  where  the  bud  is  just  beginning  to 
opoi.  Roses.  Inc.  notes  that  to  meet 
such  standards,  pestiddes  must  be  used 
to  control  insects  and  disease.  Roees, 
Inc.  notes  that  a  rose  will  remain  at  the 
most  commerdally  valiiable  stage  of 
bud  opening  for  only  several  houn. 
Thus  harvesting  must  occur  at  least 
twice  daily  to  cut  flowen  that  can  be 
sold  at  a  premium  price.  Roses,  Inc.  also 
states  that  roses  which  have  not  been 
cut  at  the  proper  bud  stage  are 
practically  without  commercial  value. 

Because  roses  have  a  short  sl»lf  life 
and  cannot  be  stored  to  meet  floral 
holiday  demands.  Roses,  Inc  states  that 
increased  production  to  meet  holiday 
demands  is  accomplished  with  prune 
and  pinch  practices.  Using  this  labor 
intensive  method,  normal  production 
can  be  doubled.  Roees,  Inc  requested 
early  entry  for  up  to  8  houn  within  a 
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24-hour  poriod  2  wwks  prior  to  Um 
makir  flotal  hofidays. 

Tb*  major  roM  inaact  and  diaMM 
pcoblama  idaoliflad  by  Roaaa.  bic 
inchida:  aphida.  bodrytia.  dowmy 
mildaw.  powdary  miJdaw,  apidiar  mitaa. 
tbripa,  and  wbitafliaa.  Roaaa.  hic. 
prorided  a  liat  of  nhanrirala  oommonly 
uaad  to  combat  tbaaa  problama.  EPA 
raqueated  tbat  Roaaa.  Inc.  provlda  a  liat 
of  chanalcala.  wltb  24-  to  M-bour  REb. 
tbat  tba  roaa  induatry  beliavad  to  ba 
eiaandal  tor  tbair  induatry.  Roaaa.  Inc. 
idantiflad  tba  foUo%rinfl  24  activa 
insradiants  aa  ataantjalto  tba  roaa 
inouatry:  abamactin.  acepbala. 
bilntbrin.  cblorotbalonil,  cblorpyilfoa. 
cyflutbiin.  diw^oo.  dicblorvoa. 
dlanocblor.  andoaulfim.  fanaiimol. 
fanoxycarb.  fanpropatbrln.  fluvalinata, 
iprodkna,  kinoprene.  mancoseb, 
mydobutanil.  naiad,  nicodna,  piparalln. 
pyridaban.  raamatbrin.  aulfotapp. 
tbiopbanat^-matbyl.  triadimaion, 
triflumasola,  and  vincloaolin.  In 
addition.  Roaaa.  Inc.  nibmittad  a  liat  of 
15  ahamativa  activa  ingradianta  to 
addraaa  raaiatanca  iaauaa  and  to 
(upplemant  tba  paatiddaa  idantiflad  as 
esaential. 

D.  Economic  Impacts 

Information  nibmittad  for  tlw  1994 
cut-roaa  axoaption  raquaat  aatimatad 
annual  revanue  loaaaa  from  S22.000  to 
S50.000  par  acrs  as  a  reault  of  REIa 
impoaad  by  tba  WPS,  abould  no 
axoaptifn  ba  granted.  Roaaa.  Inc. 
»a^ntMtm^  in  1994  an  avaraga  annual 
loaa  of  $35,000  {mf  acra  for  roaa  giowar» 
nationally.  No  new  watimatea  or  actual 
loaaaa  exparianoed  batweao  Juna  10. 
1990,  and  today  bava  baan  piovidad  to 
tba  Agency.  Witb  Roaaa.  Inc's  1996 
eatimate  tbat  tlia  average  roaa  grower 
acroaa  tbe  U.S.  has  3  acres  of  roee 
production,  an  average  annual  loss  of 
$11,500  to  $36,600  per  acre  per  grower 
would  result  in  a  national  projection  of 
$34,500  to  $109,400  annual  loaa  per  roee 
grower. 

Tbe  estimated  loaaaa  of  $1 1 ,500  to 
$36,600  per  acre  are  derived  from  a 
predicted  toes  of  tbe  equivalent  of  one 
barveat  per  week  due  to  compliance 
witb  tbe  WPS  and  are  calculated  using 
average  July  prices  for  selected  Tea 
roaaa  in  Calimmia  and  New  England. 
Tbeae  figurea  appear  to  be  based  on  tbe 
frequency  tbat  Roaaa,  Inc.  aetimataa 
peatiddaa  are  normally  applied  in  roee 
production,  tba  toxicity  catagoriea  of  tbe 
peatiddaa  moat  commonly  uied  on 
roaea.  and  tbe  ssauited  need  to  barveat 
roaaa  two  times  per  day  to  aosure  tbe 
barvested  crop  will  yield  a  premium 
price. 

In  raaponae  to  tbe  Agency's  inquiry 
about  typical  spray  scbsdulaa,  Roaaa, 


Inc.  raportad  that,  on 
reported  B.3  paatidde  apfOaidoim  per 
mootb  witb  an  avaraga  apaUcation  tima 
of  2  boaia.  Roaaa.  loc  axpiainad  that  the 
induatry  doea  not  bava  typical  annual 
spray  acbadules  due  to  hobitic 
iiiaimiBiiMiit  procaduraa.  difhting  lavab 
of  di«gB08tic  axpartiaa.  the  diflavaDt 
products  available  for  each  peat  or 
patbogan.  tba  difiaaanoe  in  peata  or 
pathogens  among  graanhfwiaaa.  diangwa 
in  waatbar  pattema.  and  tba  diifarent 
peats  that  may  be  found  in  suzTOunding 
agricultural  fields. 

In  response  to  the  Agency's  inquiry 
regarding  prograas  in  adopting  sale 
altamativea  to  early  entry  linoa  1994. 
Roaaa.  hic  noted  a  number  of  CKton 
wbich  influenced  slower  piogiaaa  than 
expected  by  the  industry.  Roees.  Inc. 
dtad  tbe  increaaed  coat  of  peaticida 
product  development  and  ragiatration  as 
a  major  factor  in  limiting  tba  number  of 
new  peatiddea  coming  on  tbe  mazkat  for 
greeohouaa  roeea.  In  addition.  Roaea, 
Inc.  stated  that  some  manufacturars  do 
not  find  pursuing  tbe  registration  of 
their  materials  fw  uaa  en  cut  roeea  to  be 
economically  viable  due  to  tbe  small 
size  of  tbe  cut-rose  induatry.  Roeea.  Inc. 
noted  that  witb  tbe  loaa  of  registered 
products  used  routinely  before  1988  and 
a  limited  number  of  new  pestiddes 
being  made  available  for  roee 
production,  peatidde-reaistant  pest 
populations  are  increesing. 
Furthermore,  Roses,  Inc.  states  tbat 
growers  do  not  want  to  rely  on  a  specific 
set  of  cbemicals.  such  as  those  witn 
sborter  REIs,  becauae  reaistant  pest 
populations  will  build  more  quickly 
increasing  tbe  need  for  new  products. 
Roaes,  Inc.  also  statee  that  the  roee 
industry  has  new  inaed  problems,  such 
as  tbe  western  flower  tbrip.  Treetment 
for  tbe  weetem  flower  tbrip  alao  kills 
tbe  predators  and  parasites  tbat  may 
have  been  introduced  to  control  other 
p«»ts. 

EPA  asked  Roeea,  Inc.  to  provide 
informatian  on  environmental  and 
disease  control  measures  designed  to 
keep  roee  foliage  dry  and  prevent  fungal 
infectian.  A  number  of  peatiddea 
identified  by  Roeee.  Inc.  are  intended  to 
control  frmgil  diieaaea  sucb  as  downy 
mildew  and  powdery  mildaw.  Theee 
fungal  diseasee  begin  and  spread  more 
rapidly  wbare  plant  fobaga  remains  wet 
or  humidity  is  very  hi^  far  extandad 
periods.  Active  drying  of  fobaga  would 
also  fadHtata  poaaible  appUcadon  of 
pestiddee  at  times  when  foUaga  would 
otherwise  dry  too  slowly.  Roees.  Inc. 
stated  tbat.  in  ganeral.  tbaaa  methods 
have  either  laige  start-up  ooata.  are 
expensive  to  uee  or  both. 

Non-cbemlcal  peat  control  methods 
tbat  Roeea,  Inc.  diacuaead  induda:  high 


intensity  dtachaiga  Hghtlng.  beriaontal 
air  flow  fana,  ni^  cuitaina,  infrared 
radiant  beat  Unea,  and  slap 
dahnmidification.  Roaaa,  Inc.  reports 
that  tbe  high  inteoeity  diacbarga  lighting 
is  not  uaad  by  many  growran  because 
the  coat  of  electricity  is  prohibitive. 
Horiaontal  air  flow  fans  are  widely  uaad 
in  tbe  Eaatam  United  Sutea  and  leaa  in 
the  Southweat.  Roaes,  hic  states  that 
Soutbwaat  gioweis  are  under  greato' 
flnandal  constraints  because  of  tbe 
ajqienaa  of  transporting  tbe  roaes  to  tbe 
Eastern  markets.  Roaea,  Inc.  statea  tbat 
growera  cannot  Justify  the  expense  of 
night  curtains  that  prevent  nMdiant 
energy  loes  fitxn  foliage.  Inlhfed  radiant 
beat  lines  and  step  dehumidiflcatian  are 
not  conmionly  uaed  due  to  the 
prcAiibitive  start-up  coats.  According  to 
Roaes.  Inc.,  without  such  infrastructure 
investments,  ahematives  such  as 
reananglng  work  scbedulea  of 
harvesters  or  rearranging  spny 
acbedulaa  are  not  viable  options  for 
growers.  Roeea,  Inc.  alao  atatea  tbat 
imported  roees  currently  hold  66%  of 
tbe  total  U.S.  ,cut-roae  market  thus 
reducing  profits  and  further  increasing 
flnandal  constraints  on  tbe  grower's 
ability  to  install  physical  baniers. 
supplemental  Ugntlng,  and  other 
envimimental  controls. 

Witb  current  practices  largely 
unchanged  since  EPA's  consideration  of 
the  fiiet  exception  in  1994,  it  is  again 
clear  that  without  an  exception  to  early- 
entry  pn^bitions,  rose  growen  are 
required  to  change  their  practioes.  EPA 
expects  that  such  changes  in  pestidde- 
use  patterns,  harvesting,  poet-harvest 
handltng.  arheduHng  of  Ktivitiee,  or 
other  cultural  practices  Mrill  either 
decieese  growen'  revenues,  increase 
costs,  or  both,  thereby  decreasing 
growen'  profit  at  least  in  tbe  short  run. 
Given  the  high  per  acre  value  of  roee 
production  ukI  the  information 
submitted  by  Roses,  Inc.  in  1994  and 
1996,  EPA  believea  that  the  impacts  of 
denying  the  exception  at  this  time  could 
be  substantial  EPA  needs 
documentation  rai  tbe  actual  loaaes 
incurred  as  a  result  of  the  REIs  of  the 
WPS,  since  tbe  expiration  of  tbe 
previous  cut-roee  exception  on  June  10, 
1996.  For  example,  commenters  could 
praaant  data  hu  situatians  where  the 
exception  was  needed  in  1906  and 
identify  tbe  peat  inddent,  the  number  of 
plants  infacted.  tbe  cbemicals  needed 
(appli*d),  tbe  Quantity  and  vahw  of  cut 
roaes  lost  and  tna  length  of  time  of  the 
occurrence.  With  3  montba  of  data- 
including  one  of  tbe  major  floral 
hoUdays  (Sweateet  DayHEPA  can  more 
accurately  projad  the  qfuantitative 
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economic  impacts  of  denying  a  new 
exception  to  rose  growen  at  this  time. 

E.  Potential  Risks 

Roaes,  Inc.  reported  that  their  growen 
reported  appl3^ing  pestiddes  6.3  times 
per  month.  Roses,  Inc.  explained  that 
the  industry  does  not  have  typical 
annual  spray  schedules  due  to  holistic 
management  procedures,  differing  levels 
of  diagnostic  expertise,  the  difiiBrent 
products  available  for  each  pest  or 
pathogen,  the  difference  in  pests  or 
pathogens  among  different  greenhouses, 
the  changes  in  weathw  patterns,  and  the 
different  pests  that  may  oe  found  in 
mirmiinriing  agricultural  fields. 

Roees,  Inc's  May  1996  fonnal  request 
sought  an  extension  of  the  1994  WPS 
cut-rose  exception.  The  1994  exception 
induded  all  products  iised  in  the  cut- 
rose  industry.  At  EPA's  request,  Roses, 
Inc.  provided  a  list  of  commonly  used 
chemicals.  Of  those  chemicals,  Roses, 
Inc  identified  the  following  28  active 
ingredients  as  essential  pesticides  for 
controlling  prevalent  disease  or  insed 
pests  of  greenhouse  grown  roses: 
abamectin,  acephate,  bifenthrin, 
chlcwothalonil,  chlorpyrifos,  cyfluthrin, 
diazinon,  dichlorvos,  dienochlor, 
endosulfan,  fianarimol,  fenoxycarb, 
fenpropathrin,  fluvalinate,  iprodione, 
kinoprene.  mancozeb,  mydobutanil, 
naled.  nicotine,  piperalin,  pyridaben, 
resmethrin,  sulfotepp,  thiophanate- 
methyl.  triadimefon,  triflumazole.  and 
vindozolin.  These  diemicals  have  REIs 
ranging  from  12-48  houn.  In  addition, 
Roses,  Inc.  submitted  a  list  of  15 
alternative  active  ingredients  to  address 
resistance  issues  and  to  supplement  the 
pestiddes  identified  as  essential. . 

Products  used  in  the  cut-rose  industry 
have  many  risk  concerns  assodated 
witb  them.  Many  of  the  chemicals 
identified  by  Roses,  Inc.  as  essential  to 
production  are  classified  by  EPA  in 
Toxidty  Categories  I  and  n,  based  on 
their  acute  toxidty.  Acute  toxidty  is  the 
capability  of  producing  adverse  effects 
from  a  brief  exposure.  Products 
containing  these  Toxidty  I  and  II 
chemicals  are  assigned  longer  REIs  in 
response  to  acute  effed  concerns. 

Laboratory  animal  studies  of  some 
Toxidty  Category  I  and  U  chemicals 
demonstrated  other  effects  associated 
with  long-term  exposure,  such  as 
increased  cancer  rates,  reproductive  and 
developmental  effects  and  efiiscts  on  the 
nervous  system.  Routine  repeated 
occupaticmal  exposures  (that  would 
occux  during  early-entry  rose 
harvesting)  become  a  greater  risk 
concern  when  the  chemicals  can  pose 
long-term  efiiacts.  Delayed,  chronic  and 
subicbronic  effects  are  genoally  not 
reported  as  pestidda-related  inddmts 


because  of  tbe  time 
and  effed. 


between  ejqKMura 


Witb  an  average  of  one  greenhouse 
production  worker  for  every  12,000  roee 
plants  in  production,  a  worker  could 
spend  a  substantial  portion  of  the 
tjrpical  8-hour  workiday  cutting  roses. 
EPA's  observations  of  greenhouses  with 
active  rose  harvesting  confirmed  that 
workera  have  considerable  contad  with 

C It  foUage.  Typically,  the  workero' 
ds  and  forearms  touch  the  rose 
plants  and  there  is  some  lesser  degree  of 
contad  with  their  upper  torso  and  legs. 
In  order  to  prevent  injury  from  thorns 
on  the  rose  bushes,  the  worii^era  usually 
wear  a  leather  or  other  heavy  duty 
sleeve  on  one  arm  and  leather  gloves. 
EPA  lacks  data  to  establish  how  much 
contad  with  pestidde-treated  siirfaces 
occun  during  rose  cutting. 

Roses,  Inc.  and  individual  California 
rose  growen  have  offered  information  to 
demonstrate  that  rose  harvestera  do  not 
experience  imacceptable  risks  from 
pestidde  exposure.  Roses,  Inc. 
submitted  an  analysis  of  pestidde 
poisoning  inddents  collected  by  the 
State  of  California,  imder  their 
mandatory  repcvQng  law.  These 
analyses  ^owed  that  few  inddents 
involved  greenhouse  workera  (of  whom 
rose  harvestera  are  a  subgroup)  and  that 
for  some  of  the  inddents,  pestiddes 
were  not  conclusively  established  to  be 
tbe  cause.  In  addition,  a  California  rose 
grower  provided  testimony  that  worker 
compensation  claims  by  his  sedor  were 
significantiy  lower  th^n  in  other 
agriciiltural  and  industrial  sectore,  thus 
indicating  the  comparative  safety  of 
pesticide  iise. 

The  Agency  regards  this  information 
as  usefiil,  but  limited.  In  particular,  both 
pestidde  poisoning  reports  and 
worker's  compensation  claims  capture 
primarily  adverse  effects  that  are  the 
consequence  of  brief  exposures.  Neither 
is  a  completely  reliable  indication  of  the 
potential  for  delayed  risks.  Most 
agricultural  worker  compensation 
claims  result  from  non-pestidde  related 
injuries.  Moreover,  many  of  the 
symptoms  of  acute  pestidde  poisoning 
resemble  common  symptoms  of  the  flu 
or  colds,  and  these  inddents  may  not  be 
recognized  as  caused  by  pestiddes. 

IV.  Comments  SoUdted 

The  Agency  is  interested  in  a  fiiU 
range  of  conunoits  and  information  on 
this  exception  request.  The  Agmcy 
particularly  welcomes  comments 
supported  by  information  that  would 
contribute  to  a  better  underetanding  of 
the  economic  costs  to  the  rose  industry 
from  full  WPS  compliance  with 
particular  regard  to  REIs  and  the  risk  to 


woikma  from  allowing  eaily  entry  for 
harvesting. 

By  promulgating  the  WPS  rule  in 
1992,  the  Agency  made  the  dedsian 
that,  in  genmal.  tbe  costs  of 
implementing  the  WPS  were  Justified  by 
the  decreased  risk  to  wotkars  that  the 
WPS  restrictians  provided.  In  requesting 
an  exoepticm  for  roee  harvesting,  Roees, 
Inc.  argues  that,  in  this  particular 
industiy ,  the  costs  of  WPS  compliance 
outweigh  the  wc^er  risks  avdoed. 
Throu^  public  comment,  the  Agency  is 
seeking  information  to  supplement  the 
Roses,  Inc  request  and  to  further 
improve  the  r^-benefit  analysis.  Tbe 
information  being  sought  is  described  in 
further  detail  below.  Comm«iten  are 
encouraged  to  provide  cmnments  on  all 
or  any  portions  of  the  inf  ormaticm 
sought  by  the  Agency. 

A.  Need  for  an  Exception 

The  Agency  is  interested  in  obtaining 
information  regarding  the  need  for 
another  exception  and  whether  sudi  an 
exception,  if  any,  should  be  broader 
than  the  1994  exception.  The  Agmcy 
would  like  to  estimate  the  cost  to  the 
rose  industry  of  complying  with  the 
REIs  specified  on  product  labeling  and 
compare  that  cost  to  expeded  profit  to 
determine  economic  feasibility. 

Information  that  would  be  valuable  to 
the  Agency  indudes: 

(1)  Average  cost  of  production  and 
annual  budget  information. 

(2)  Estimates  of  the  impad  on  yield, 
quality,  price,  revenue,  and  production 
costs  per  acre  of  cut  roses  when  a  pest 
problem  occ\us  and  a  grower: 

(a)  Reschedules  the  timing  of 
treatment  application  with  current 
pestiddes  and/ot  reschedules 
harvesting  to  meet  the  REI  requirements. 

(b)  Substitutes  pestiddes  with 
products  with  shorter  REIs  and  harvests 
twice  a  day. 

(c)  Uses  non-chemical  pest  control 
methods  and  harvests  twice  a  day. 

(d)  Experiences  losses  due  to  pests  (no 
control)  and  harvests  twice  a  day. 

(e)  Experiences  losses  by  harvesting 
less  than  once  or  twice  daily  and  not 
modifying  treatment  schedules  or 
pestiddes  applied. 

(3)  Need  for  an  exception  diuing 
different  harvesting  periods,  such  as 
prior  to  major  floral  holidays. 

(4)  The  shelf  life  of  roses. 

B.Risk 

The  Agency  is  also  interested  in 
information  which  will  improve  its 
ability  to  estimate  the  risk  to  the 
worken  of  increased  exposure  to 
pestidde  residues  during  any  early 
entry  harvesting  performed  under  an 
exception. 
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1.  Chemical  list.  The  Agency  hM  not 
conducted  an  in-depth  analysis  of  the 
potential  risk  of  eacn  of  the  chemicals 
identified  by  Roees.  Inc.  as  essential.  Of 
the  chemicals  identified  by  Roses.  Inc. 
only  one,  piperatln,  has  been  through 
EPA't  reregistratlon  process.  EPA  is 
interested  in  detennining  which 
products  are  needed  the  most,  possible 
alternatives  to  these  products  including 
advantages  and  disadvantages,  and 
which  products'  REIs  are  most 
problematic.  A  prioritization  of 
chemicals  needed  for  rose  growers 
would  assist  the  Agency  in  developing 
a  list  of  chemicals  that  may  meet  the 
risk-benefit  criteria  necessary  for 
granting  an  exception.  If  ponible, 
typical  or  average  spray  schedules  for 
growers  will  aid  in  identifying  the  most 
commonly  used  chemicals  as  well  as 
aiding  in  estimation  of  productions 
costs. 

2.  Personal  protective  equipment  The 
Agency  is  interested  in  learning  about 
the  extent  of  compliance  with  the  PPE 
requirements  during  the  2— year  period 
of  the  1994  WPS  cut-rose  exception. 
This  information  will  assist  EPA  in 
determining  the  feasibility  for  workers 
to  wear  the  required  PPE.  The  Agency 
welcomes  comments  that  address: 

(a)  The  length  of  time  harvesters 
entered  treated  areas  under  an  REL 

(b)  Whether  workers  wore  early-entry 
PPE  listed  on  the  label. 

(c)  If  workers  found  the  reoulred 
early-entry  PPE  uncomfortable  to  wear 
in  the  greenhouse. 

(d)  If  any  difficulties  were 
experienced  in  cleaning  and 
maintaining  PPE. 

3.  Worker  risk.  The  Agency  is 
especially  interested  in  information  that 
would  provide  insight  on  the  potential 
risk  to  cut-rose  harvesters  if  an 
exception  were  granted.  The  Agency  is 
interested  in  information  that  addrmaes 
all  aspects  of  worker  risk,  both  acute 
and  ciironic  effects.  This  information 
will  assist  the  Agency  in  establishing 
the  potential  risk  to  workers. 
Information  sought  by  EPA  includes: 

(a)  Incidents  requiring  medical 
treatment  due  to  exposure  to  pesticides 
registered  for  roses. 

(b)  Exposure  data  for  cut-rose 
harvesters. 

(c)  Foliar  dislodgeable  residue  data  of 
pesticides  registered  for  use  on  roees. 

(d)  Any  exposure  studies  conducted 
on  hand  harvesters  of  cut  roses  or  other 
crops. 

(e)  Any  mitigation  measures  that  have 
or  would  reduce  worker  exposure. 

(f)  Whether  workers  are  paid  an 
hourly  wage  or  piece  rate. 


C.  Possible  Exception  Terms 

The  Agency  is  also  requestlns 
comment  on  possible  terms  and 
restrictlcQs  of  any  exception  including 
their  effect  on  the  risk  to  woiiun  and 
cost  of  compliance.  If  an  axceptlon  were 
granted,  the  Agency  is  likely  to  require 
that  the  conditions  of  WPS 
§  170.112(c)(3)  through  (c)(9)  continue 
to  be  met.  These  requirements  include: 

(1)  No  mtry  takes  place  for  the  first 
4  hours  after  the  application  and 
thereafter  until  any  inhalation  exposure 
level  listed  on  the  label  has  been 
reached  or  any  ventilation  criteria 
estabUshed  by  the  §  170.110(c)(3)  have 
been  met. 

(2)  The  PPE  reouired  for  early  entry  is 
provided,  cleaned  and  maintained  for 
the  worker. 

(3)  The  required  basic  training  and 
label-specific  informaticm  has  been 
furnished. 

(4)  Meostues  to  prevent  heat-related 
illiiess  ore  implemented,  when 
appropriate. 

(5)  Decontamination  and  change  areas 
are  provided. 

EPA  is  considering  requiring  all  cut- 
roee  growers  intending  to  use  the 
exception  to  provide  written 
notification  before  using  the  exception 
and  to  include  a  list  of  products  that 
they  routinely  use  to  tlM  State  Lead 
Agency.  In  addition,  the  Agency  may 
require  cut-rose  growers  to  keep  records 
of  date,  time  of  appUcation,  number  of 
workers  entering  the  treated  area  and  to 
report  any  incidents  involving  possible 
pesticide  exposiire  to  EPA's  Office  of 
Pesticide  Programs. 

The  Agency  would  also  like  comment 
on  the  following  possible  options  or 
restrictions: 

(1)  The  length  of  time  or  number  of 
times  a  worker  could  perform  early- 
entry  hand-labor  work. 

(2)  If  an  exception  greater  than  4 
hours  is  granted,  a  requirement  that 
workers  decontaminate  and  change  into 
fresh  PPE  after  each  4-hour  period  of 
harvesting. 

(3)  An  exception  for  all  chemicals 
registered  on  cut  roees. 

(4)  An  exception  limited  to  specific 
chemicals. 

(5)  An  exception  that  could  only  be 
used  a  limited  number  of  times,  e.g., 
four  times  per  month. 

(6)  An  exception  that  could  only  be 
used  for  the  harvesting  period  prior  to 
some  or  all  of  the  five  major  floral 
holidays. 

(7)  An  exception  that  would 
incorjwrate  a  combination  of  the  above 
alternatives. 

(8)  The  length  of  time  an  exception 
should  be  valid. 


D. 

During  the  public  comment  period. 
EPA  is  planning  a  meeting  with  cut-rose 
growers  and  harvesters  that  are 
interested  in  discussing  key  issues, 
clarifications  and  possinle  mitigation 
measures.  All  inionnation  obtained 
from  these  meetings  will  be  recorded  in 
the  public  docket  Information  on 
»rrmM{n^  the  docket  is  presented  in 
Unit  VI.  of  this  document  For  further 
information  regarding  these  meetings 
contact:  Sara  Ager,  Certification  and 
Occupational  Safety  Branch  (7506C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington.  DC  20460. 
Telephone  number  and  e-mail  address: 
(703)305-7666,  e-mail: 
ager.saraOepamail.epa.gov. 

VL  Public  Record 

Interested  persons  are  Invited  to 
submit  written  comments  on  this  action. 
Comments  must  bear  a  notation 
indicating  the  docket  control  number 
1OPP-3001&4I].  A  record  has  been 
established  for  this  action  under  docket 
number  "OPP-300164I"  (including 
comments  and  data  submitted 
electronically  as  described  below),  a 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  anv 
information  claimed  as  CBI.  is  available 
for  inspection  from  8  ojn.  to  4:30  p.m. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Opmations  Division  (750eC).  Office  of 
Pesticide  Programs,  Environmental 
Protecticm  Agency,  Crystal  Mall  #2. 
1921  JefiierBon  Davis  Highway. 
Arlington,  VA. 

Electronic  comments  can  be  sent    • 
directly  to  EPA  at: 

opp-dockettepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  offidal  record  for  the  action  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfiar  all 
comments  received  electronically  into 
paper  form  as  they  are  received  and  will 
place  the  paper  copies  in  the  official 
record  wbdch  %vill  also  include  all 
onnments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  location 
indlctated  above. 

List  of  Subjects 

Environmental  protection. 
Occupational  safety  and  health. 
Pesticides  and  pests. 
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Dated:  October  24, 1996. 
LjBB  R.  Goldsun. 

Assistant  AdmirUstratw  for  Prevention. 
Pesticides  and  Taadc  Substances. 
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215..1.-1..""! 

219 

221 

^■^  I  ■•■•■■••••••••■••■••I 


54482 

. 54492 

. 54482 

51782 

58341 

53341 

......53341 

. — 53341 

236 53341 

290 53341 

51 1 53341 

570.-. - 51566,  53341 

572.... — -53278 

574 53341 

576 53341 

583 53341 

585 53341 

882 53341 

886 53341 

888 53341 

889 53341 

890 53341 

908 53341 

041..— 53341 

950..- 53341 

068 53341 

970 53341 

983 53341 


28CFR 

300 


.54561 


28CFR 

1 -53068 

301 53058 

802 53068 


1 51256,  52902,  53161, 

53688 


.M« 

27  cm 

16 

54935 

PrapoMdRutai 
56 

K 

53688 

252 

5S238 

270 — 

275 

54084 

54084 

285 

54084 

290... - 

295 

— 56238 

54084 

28CFR 

2- 

91 

..-.54096,  55742 

64333 

PrapoMriRulM 

18... 

543 

553 

20  cm 

270 

e 

— 54112 

56096 

56096 

51506 

1962 

56098 

4044 _ 

53623 

PrapoMdRulM 
4 

E 

f;6?39 

SOCFR 
32— .'~Z!!1* 

.    56412 

56412 

56412 

38 —56412 

70 56412 

75 -56412.  56567 

250 56886 

256 56887 

914 56743 

934 52881 

56748 

MdRulM: 

Oh.  II -...56841 

202 527K 

iAXl..... .*..—.—... 52735 

290 56807 

756 -„53884 

913 - 51631 

917 55247 

935 54373,  54375 

31  cm 

344 56890 

353...- 53822 

356.> 54908 

370 54908 

500 54936 

515 - 54936 

535 54036 

550 54836 

560 54936 

575 -.. 54836 

585 54936 

500 54936 

505 54936 

Ch.V 54334 

PrapoMd  RuIm: 

356 - 51851 

32  cm 

90 54007 

91 54007 

92 56667 

174 54097 

175 ..54097 

706 52879 

sscm 

100 52895,  53321 

120 -51507 

128- 51507 

207 .55672 

401 54733 

100 53422,  53344 

165 53345,  53348 

166 56248 

34  cm 

614 51783 

61 7 51 783 

819 51783 

641 51 783 

PropoMd  RuIm: 

222 52564 

360 53660 

352 53860 
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401 54024 
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464 
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647 
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680 
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— 5402' 
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.-.5402' 

54024 

-..5402' 
....5402' 
....5402' 
— 54024 
— 5402' 
....5402< 
— 5402 
.-.5402 
....5402' 
— 5402' 

54024 

..-5402' 

'...••O^Uml' 

5402' 

— 52309 
.-.52309 
....52309 
....52399 
.-.52309 

52399 

—.52390 

52309 

.-.52309 

52399 

...-52309 
— 52399 
.-.52309 
.-..52390 
•••-•52399 


36  cm 
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135.. 


.53886 
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61 51536 

223 54589 
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1 191 51397 


37  cm 

2- 


.55223 


1. 
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38  cm 
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S8cm 
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50 

51 
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90 
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271 52884,  54860,  56223 
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712 56872 
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783 52703 


Ch.  1 56252 

01  »»•.... — •• — •— ..—.ooZSZ 

52 51257. 51387.  51831, 

51838,  51651.  51669,51877, 
52401 ,  52864. 52902.  53163. 
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53803,  53604, 54747,  54072, 
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301-11. 
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52 
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63a 
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72 

412 


.55613 
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..-51217 
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752 - —61234 

837 S2700 
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1514 561 18 
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6102 -. 52347 


1 

2 

3 

4— 

6 

6. 

0 

12 

13 

14 
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27 
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32 


52232.  52006 

52006 
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52644 
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..„....«92906,  92999 
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52232.  52908 
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38 — 52844 
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45- 52232 

47 - 52232 

40..- 52232 

52 -52232.  52908,  52000 

53- —52232,  52006 

017 53186.  53809 

060 53186.  53600 

962 53186,  53609 

970 53186,  53699 

1535— - 55126 

1562 56126 

1842 56264 

1862— 56264 

40CFR 

Ch.  IN 54706 

Ch.X- - 54706 

1 56682 

106— .51334 

107 51334 

171 51235,  51334 

172 -51236.  51238.  51334 

173 51236.  51241.  51334, 

51496 

174 51334 

175 51334 

178— — 51334 

177...- 51334 

178 51334 

179 - -51334 

180 _ - —51334 

397 54744 

101 1 52710 

1070 -54104 
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1 104 52710 


Fedwlmegfartr/  Vol.  61,  No.  211  /IWidnesday,  Obtobw  90.  19«6  7  «dwSer  Mds 


aafa 


1111 527ia  53996 

1 112 52710 

1 113 52710 

1 114 - 52710 

1115 52710 

1 121 - 52710 

1 71  — -..55364 

172 55364 

173 —56364 

1 75  - — 56364 

176 _ 55364 

178.- 56364 

361 54801 

362 54601 

363 54601 

364 54801 

369 — 54711 

372 54712 

383 52401 

391 52401 

393 -54142 

571 - 51660.  54081 

575.- —52769 

1313 541 44 

50CFR 

SubCh.  D 53329 

17 53070,  53089,  53108, 

53124,  53130,  53137.  54044, 
54346 

216 51213 

217 52370 

286 53677.  55119.  55926 

300 - 55225 

622 52715 

648 52384,  52715,  53866, 

54105,  54578.  54579.  55774 
679 51374.  51789,  52385. 

52716.  53153,  53154,  53679, 
54580,  54953,  55128 

17 51878,  52402,  53186 

23 52403 

217 52404 

222 52404 

227 53893 

229 52769 

424 51308,55781 

622 55127 

648 52903,  54406 

649 52903 

660 —51670 

679 - 54145 
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The  Mhum  in  Ms  III  ww 
■dtorMy  oonipNwJ  m  an  aid 
to  Fadaral  RagMar  uaara. 
Induaion  or  aaduaion  Iram 
Ma  lalhea  no  lagal 


prenwIgaaofK  <<artoua 
Stalaa:  air  qually  piarwino 


publahad  10- 


3Q«e 


RULES  QOMQMTO 
EFFECT  TODAY 


AQMCULTURf 


MSUfUNCI  OOMFORATWn 

FinanoW  dtockiaura 
raquhamartfa;  CFR  part 
ramowad:  publahad  MO^ 

HEALTH  AMD  HUMAN 

8EIIVIC1S  DBFARTMiNT 


Onlona  groaai  ir^ 
kWio  arid  OraQon; 
oorriniaita  dua  by  11-7- 
96:  publihad  1(V«-06 
Raiafcia  produced  from  grapaa 
growwi  In  CaMomia; 
oommar<i  dua  by  1 1-7-06: 
publahad  1M-06 

AOMCULTUM 
OBPARTMENT 


Fadarri  AoquiaWon  RaguMion 

(FAR): ^^ 

Pfoouramart  Magrity; 
oonanartaduB  by  11-6- 
96:  publahad  »«^ 
Spaoiai  airnpHad 
prooaduraa  applcation  to 


Tomatoaa  grcwwi  In— 

Ftorlda;  publahad  ^0-S»^ 
AOnCULTURC 
DKFARTMBIT 
reran  Sarvtoa  AQanoy 
Program  lagulaMona: 


Cmpuaiuna  Loan  and 
Qrart  Program;  Fadaral 
regulatory  ratorm: 
pubitfiad  1(V3(MW 

AOMCULTURE 
MPAflTMINT 


Ptogiam 
Nonproai  naaonai 
CwpoiaMona  Loan  arxl 
QranI  Program;  Fadarai 
lagulatory  rstorm; 
publahad  10^0^6 

AOMCULTURE 

DEPARTMENT 

Rural  HoualriQ  Saonoa 

Program  raguMtona: 


CorporaMona  Loan  arvl 
Qrart  Program;  Fadarai 
ragiiatory  ratorm; 
publahad  10^0-96 

AORKULTURf 

DEPARTMENT 

Rural  UttMaa  Sarvioa 

Program  roguiattons: 


Corporattona  Loan  and 

QranI  Program;  Fadaral 

regulatory  retorm; 

publahad  1(K30-96 
COMMERCE  DEPARTMENT 
hrtamettonel  Trada 


Watohas  and  wafch 
iiUNaiiiaiMa: 
Alocatton  ol  duty 
axampUona- 
Vtogin  laianda.  Quam. 
American  Samoa,  and 
Nonhem  Marlena 
laianda;  publahad  10- 
30-96 

ENVIRONMENTAL 
PROTECTION  AOENCY 

Air  qualty  implamanlalton 
plana;  VAVapprovai  and 


program,  publahad  9-90-06 
HOUSMQ  AND  URBAN 


DEFARTMBNT 

Community 
ShaNar  Plua  Cera  program. 
Fadaral  ragiialnry  ratorm; 
publahad  »9M6 
Suppoflva  houaing  program. 
redaiil  leoulatory  retorm; 
publahad  0-4046 
Putilc  and  Indan  houaing: 
Partormanoe  lundbig  ayalam 
InoaraK^aa;  oparalrtg 
aubaldy  paymaril: 
publahad  »-3046 
WTERIOR  DEPARTMENT 
Wafchaa  and  watoh 
mowamarita: 
AlocaMon  o(  duly 


AgrteuMurtf 

progrema: 

Conaarvelion 
program:  tong-tarm  pdcy: 
conanaffta  dua  by  11-7- 
96:  publahad  »-23-06 

AQRICULTURK 
DCFARTMBNT 
Fanii  Eafvtoe  AQency 
AgrtoiAral  conaarvelion 
programa: 

Conaarvelion  laaerve 
program;  iong^arm  polcy; 
commania  dua  t>y  1 1-7- 
96:  publahed  0-2&-06 

AOMCULTURE 


lend  wid 


commenii  dua  by  11-6- 
96;  publahed  »««6 
mvecy  acc  anptafnaraaaon: 

AQancy:  oommanta  dua 
by  11-fr«6;  publahad  9^ 
96 
Raaloraton  Adwiaory  Boarda; 

ajrang,  ana  aanoaanman; 
oonananti  dua  tiy  1 1-4-96; 
publahad  fr«46 

EDUCATION  DEPARTMENT 


Fadarai  famly  aducelion 
ioen  program:  oommanta 
dua  by  11-6-96;  publahad 
m  o  %n 

Fadaral  iamly  aducelion 


lundaand 


Hitfrty 


oommarti  dua  by  11-6-96; 
publahad  »«^ 

OOMMENCfi  DEPARTMENT 


Virgin  MwidB.  Quam. 
American  Samoa,  and 


laianda;  publahad  10- 
30-96 
LABOR  DEPARTMENT 
wage  and  Hour  DMelon 
Worker  prolaclion  prwlatona 
ralalad  to  lamxnaiy 
edmlaaion  to  U.S.  of 
nonimmigrar<  toraign 
wortcers;  Fadaral  ragulatory 
retomn;  publahad  9-30^ 
POSTAL  SERVICE 
imamelton^  Mel  Mwwel: 
imamettonal  pankaga 


\MeahJngton,  Oregon. 
Idaho,  and  CaMomia; 
avoiulionarfly  aignWoanl 
unHa  (ESUa)  idarMcalion; 
oommama  dua  by  11-7- 
96;  publahad  8^^W 
Fiahary  oonaarvetton  and 


dua  by  11-4-06; 
publahad  9-1  »«6 
SkJdanl  aaaialeno 

proviaiona— 

Fadaral  Partdna  loan. 
Faderel  worlt-atudy, 
Fadaral  aifiplamanlei 
eduoeWonel  opportunity 
grart,  ato.,  programa; 
Fadaral  regiiatory 
review,  oommanU  dua 
by  11-4-06;  publahad 
9-23-96 

Higtw  Education  Act  of 
1966  IMa  IV  programa; 
oomplertta  auclls  end 


CwtJbeen,  QuH,  and  Soutti 
AMwaic  lahartaa 
Red  hind  ipaoning 


Japan,  Caneda.  and 
umiad  Kingdom;  Qkttk 
Padcege  Link;  publahad 
10-2SM 
TREASURY  DEPARTMENT 
Tnrttl  Supafvleton  OiHoe 
Lsndng  and  jrwaatmart; 
Fadarai  raguMory  ratorm; 
publahad  9-30-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AgrfeuNurel  Merfcetfcig 


dua  by  11-6^6; 
piMahad  10-24-96 


Endengarad  llah  or 
North  Alartic  right  wtiela 


Kiwiliuit  grown  in  CaMomia: 
oommanta  dua  by  11-4-96; 
publahad  109^ 


by  11-6-96; 
publahad  6-7-06 

DEFENSE  DEPARTMENT 

Aoquiatton  raguMtona: 
Ceiillcebon  reQuiramerCs  lor 
uw^aduia  end  ollarora 
not  apaoMcaly  Impoead 
by  alatule;  ramovei; 
oorrwnanla  due  by  11-6- 
96;  publahad  9^« 
Procuramant  Inlagrlty; 
aanwianta  dua  by  11-6- 
96;  publahad  94^ 


standeRJa;  oonwnanta 
dua  by  11-4-96; 
publahad  9-2046 

ENERGY  DEPARTMENT 
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PROPOSED  RULES 

MenJiant  marine  officers  and  seamen: 

Marine  licensing,  registry  certification,  and  merchant 

mariner  documentation;  user  fees,  56199-56211 
NOTICES 

Environmental  statements;  availability,  etc: 
Coast  Guard  activities  along  U.S.  Atlantic  coast,  56258 

Meetings: 
International.  Private-Sector,  Tug  of  Opportunity  System. 
56258-56259 
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Privacy  Act: 
Systems  of  records,  56324-56357 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

RULES 

Commodity  pool  operators  and  commodity  trading 

advisors: 
Electronic  media  use;  interpretation 

Correction,  56271 

Comptroller  of  the  Currency 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comment  request,  56263-56265 

Defense  Depsrtment 

See  Army  DNapaitment 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
S^ter,  Michael  J.,  D.O.;  correction,  56271 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Research  and  demonstration  project;  rehabilitation 
research  and  training  centers,  56374-56379 

Energy  Department 

See  Bonneville  Power  Administration 
See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  programs: 

Operating  pmrmit  program,  56368-56371 
Hazardous  waste: 
State  imderground  storage  tank  program  approvals — 
Massachusetts,  56135-56137 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Maryland,  56183-56194 
New  Jersey.  56172-56183 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update.  56194-56199 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  56229-56230 
Confidential  business  information  and  data  transfer,  56230- 

56231 
Grants  and  cooperative  agreements;  availability,  etc.: 
Investigator-Initiated  Grants;  request  for  appUcations, 
56231 
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Grants,  State  and  local  assistance: 
Drinking  Water  State  Revolving  Fund  Program;  comment 
request.  56231-56234 
Reproductive  toxicity  risk  assessment;  guidelines 

availability.  56274-56322 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Photech  Site,  56234 

Executive  Offloe  of  the  Preeldent 

See  Management  and  Budget  Office 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Farm  Service  Agency 

KULia 

Program  regulations: 
Construction  and  other  development  planning  and 
performance;  farm  labor  housing  loan  and  grant 
policies,  procedures,  and  authorizations.  56114- 
56116 

Federal  AvtaUon  Administrallon 

auLU 

IFR  altitudes.  56120-56124 

PnOPOeCD  MILES 

Airworthiness  directives: 

Fokker,  56170-56172 

Jetstream,  56169-56170 
Noncss 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  56259 
Passenger  facility  charges;  applications,  etc.: 

Dane  County  Regional  Airport.  W1.  56259-56260 

Myrtle  Beach  International  Airport,  SC.  56260 

Federal  Communicationa  Commlaalon 

RULCS 

Conflict  of  interests,  56109-56114 
NOnCfS 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56234-56235 

Federal  Contract  Compliance  Programs  Offloe 
Noncis 

Contracts;  eligible  bidders: 
Pacific  Coast  Feather  Co.;  debarment.  56246-56249 

Federal  Crop  Inaurance  Corporation 
mopoacD  RULss 
Administrative  regxdations: 
Federal  Crop  Insurance  Act — 
Procedures  for  determining  eligibility  for  program 
participation,  56151-56155 

Federal  Deposit  Insurance  Corporation 

Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56263-56265 

Federsl  Election  Commlaalon 

NOTICES 

Meetings;  Sunshine  Act,  56235 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Brooklyn  Navy  Yard  Cogeneration  Partners,  L.P.  et  al., 
56225-56227 


Enron  Corp.  and  Portland  General  Corp.  et  al..  56227- 
56228 
Environmental  statements;  availability,  etc.: 

Niagara  M(^wk  Power  Corp..  56228 

Tennessee  Gas  Pipeline  Co.  et  al.,  56228-56229 
Applications,  bearinga.  determinations,  etc.: 

Equitrans.  LJ>.,  56221-56222 

Frontier  Gas  Storage  Co.,  56222 

Koch  Gateway  Pipeline  Co..  56222-56223 

Mississippi  FQver  Transmission  Corp..  56223 

National  Fuel  Gas  Supply  Corp.,  56223 

Questar  Pipeline  Co..  56223-56224 

State  Line  Energy  L.L.C  56224 

Trunkline  Gas  Co..  56224 

UC^  Power  Supply.  Inc..  56224-56225 

Ultramar  Inc.  et  al.,  56225 

Williams  Natural  Gas  Co..  56225 

Federal  Maritime  Commlsaion 


Agreements  filed,  56235 
Freight  forwarder  licenses: 
Miami  Cargo  Freight  Forwarders  et  al.,  56235 

Federal  Railroad  Adminlstoatlon 


Exemption  petitions,  etc: 

Siemens  Transportation  Systems.  Inc..  56260-56262 

Federal  Reserve  Systam 

Noncss 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  56263-56265 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers.  56235-56236 

Permissible  nonbanking  activities,  56236 

Federal  Trade  Commlsaion 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  reqiiest.  56237 
Premerger  notification  waiting  periods;  early  terminations, 
56238-56239 

Food  and  Drug  Administration 

Noncss 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  56240- 
56242 
Food  additive  petitions: 

BASF  Corp..  56242-56243 
Guidance  documents: 
Industry  for  the  Submission  of  Chemistry.  Manufacturing, 
and  Controls  Information  for  a  Therapeutic 
Recombinant  DNA-Derived  Product;  availability, 
56243-56244 

Forsst  Service 

NOTICES 

Meetings: 
Eastern  Washington  Cascades  Provincial  Interagency 
Advisory  Committee,  56216 

QenersI  Services  Admlnistrstlon 

NOTICES 

Acquisition  regulations: 
Performance  evaluation;  contracts  (SF  1420);  form 
stocking  change,  56239 
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Proposal  cover  sheet  (SF  1448);  form  stocking  creation, 
56239 

Health  and  Human  Ssrvicaa  Daparlmant 
See  Food  and  Drug  Administraticm 


Management  and  Budget  Offloe 

NOTICES 

Hospital,  medical  care,  and  treatment  furnished  by  United 
States,  coats;  rates  recovery  from  tortiously  liable  third 
persons,  56360-56366 


Grants  and  cooperative  agreements;  availability,  etc: 
Indian  lands;  mitigation  of  environmental  impacts  due  to 
Defense  Department  activities;  financial  assistance— 
'  Extension  of  closing  date.  56239 

&oup  health  plans: 
COBRA  continuation  coverage.  56239-56240 

Housing  and  Urt>an  Development  Department 

NOnCBS 

Grants  and  cooperative  agreements;  availability,  etc: 
Public  and  Indian  housing — 
Tenant  opportxmities  program;  no  funding  awards  for 
1996  FY,  56244 

intsrior  Department 

See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  Reclamation  Biu«au 

Internal  Revenue  Service 

NOTICES 
Meetings: 
Information  Reporting  Program  Advisory  Committee, 
56266 

Intamatlonal  Trade  Commission 

NOTICES 

Import  investigations: 
Neodjrmium-iron-boron  magnets,  magnet  alloys,  and 

articles  containing  same,  56246 
Self-powered  fiber  optic  modems,  56246-56247 

Jusdce  Department 

See  Drug  &iforcement  Administration 

See  Justice  Programs  Office 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  56247 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Agency  information  collection  activities: 
PropOted  collection;  comment  request.  56247-56248 

l-abor  Department 

See  Federal  Contract  Compliance  Programs  Office 
See  Labor  Statistics  Bureau 

Labor  StatisUcs  Bureau 

NOTICES 
Meetings: 
Labor  Reseait±  Advisory  Coimcil.  56249-56250 

l.and  Management  Bureau 

NOTICES 

Qosure  of  public  lands: 
New  Mexico,  56245 


Meetings: 
Minerals  Management  Advisory  Board,  56245-56246 

National  Aeronautics  snd  Spaos  Administration 

RULES 

Acquisition  regulations: 
FAR  supplement  rewrite 
Correction,  56271 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Humanities  National  Coimcil,  56250 

Humanities  panel.  56250-56251 

National  Highway  Traffic  Safety  Admtaiistratfon 

NOTICES 

National  Award  for  Advancement  of  Motor  Vehicle 
Research  and  Development;  eligibility  requirements 
and  request  for  nominations,  56262-56263 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 

California  coho  salmon,  56138-56149 
Fishery  conservation  and  management: 
Ala^;  fisheries  of  Exclusive  Economic  Zone — 

Yellowfin  sole,  56150 
Northeastern  United  States  fisheries — 
Summer  floimder  and  scup,  56125-56126 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Oregon  and  California  coho  salmon,  56211-56213 
New  England  Fishery  Management  Coimcil;  public  meeting, 

56213-56214 
NOTICES 
Meetings: 

North  Pacific  Fishery  Management  Council,  56217 
West  Coast  salmon  fisheries;  northwest  emergency 
assistance  plan.  56217^6221 

Natural  Reeourees  Conservation  Service 

NOTICES 

Environmental  statements;  notice  of  intent:  , 

Departee  Creek  Watershed,  AR.  56216-56217 

Nudeer  ftogulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Southern  California  Edison  Co.,  56251-56253 

Office  of  Management  and  Budget 
See  Management  and  Budget  Office 

Office  of  United  Stales  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 

Administrative  law  judge  examination;  funding 
Correction,  56271 


VI 
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Presidential  Documents 

PROCLAMATIONS 
Imports  and  exports: 
Harmonized  Tariff  Schedule  of  U.S.;  amendments  (Proc. 
6948).  56385-56396 
Special  observances: 

Adoption  Month,  National  (Proc.  6947),  56383-56384 
AOMVNSTRATIVE  ORDERS 

Iran  emergency:  continuation  (Notice  of  October  29,  1996). 
56107 

Public  Health  Service 

See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 
Meetings: 
Actuarial  Advisory  Committee,  56253 

Reclamation  Bureeu 

NOTICES 
Meetings: 
Colorado  River  Reservoirs:  coordinated  long-range  review 
criteria,  56246 

Rural  Buslneea-Cooperative  Service 

RULES 

Program  regulations: 
Construction  and  other  development  planning  and 
performance:  farm  labor  housing  loan  and  grant 
policies,  procedures,  and  authorizations,  56114- 
56116 

Rural  Housing  Service 

RULES 

Program  regulations: 
Construction  and  other  development  planning  and 
performance:  farm  labor  housing  loan  and  grant 
policies,  procedures,  and  authorizations,  56114- 
56116 

Rural  Utilitiee  Service 

RULES 

Program  regulations: 
Construction  and  other  development  planning  and 
performance:  farm  labor  housing  loan  and  grant 
policies,  procedures,  and  authorizations,  56114- 
56116 

Social  Security  Administration 

RULES 

Black  lung  benefits: 

Overpayment  appeal  and  waiver  rights,  56126-56133 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Lawful  admission  for  permanent  residence  in  the  U.S.: 
documentation  requirements.  56133-56134 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Office  of  Program  Benefits  Policy,  56253-56254 
Office  of  the  Regional  Commissioner,  56254-56256 

State  Department 

NOTICES 
Meetings: 
Overseas  Security  Advisory  Council,  56256 


Thrift  Supervision  Office 

RULES 

Debt  Collection  Improvement  Act  of  1996: 
Gvil  monetary  penalty  inflation  adjustment,  56118- 
56120 

Trade  Representathre,  Offloe  of  United  Statae 

NOTICES 

Trade  relations  agreements: 
Cambodia.  56256-56257 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  56257 

TrSaaury  Department 

See  Comptroller  of  the  Ciirrency 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

United  Statee  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Edmund  S.  Muskie  and  Freedom  Support  Act  graduate 
fiellowship  programs,  56266-56267 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56267-56270 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  56274-56322 

Part  III 

Department  of  Transportation,  Coast  Guard,  56324-56357 

Part  IV 

Office  of  Management  and  Budget.  56360-56366 

PartV 

Environmental  Protection  Agency,  56368-56371 

PartVI 

Department  of  Education,  56374-56379 

Part  VII  ■     ^ 

The  President,  56383-56396 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  nimibers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Federal  Registar  /  Vol.  61.  No.  212  /  Thursday,  October  31,  1996  /  Contents 


vn 
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A  cumulalive  Hst  of  Ihe  parts  affectMi  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  tosus. 
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Title  3— 

The  President 
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Presidential  Documents 


Notice  of  October  29,  1996 
Continuation  of  Iran  Emergency 


On  November  14,  1979,  by  Executive  Order  12170,  the  President  declared 
a  national  emergency  to  deal  with  the  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States  constituted  by  the  situation  in 
Iran.  Notices  of  the  continuation  of  this  national  emei;gency  have  been 
transmitted  annually  by  the  President  to  the  Congress  and  the  Federal  Reg- 
ister. The  most  recent  notice  appeared  in  the  Federal  Register  on  November 
2,  1995.  Because  our  relations  with  Iran  have  not  yet  returned  to  normal, 
and  the  process  of  implementing  the  January  19,  1981,  agreements  with 
Iran  is  still  underway,  the  national  emergency  declared  on  November  14. 
1979,  must  continue  in  effect  beyond  November  14,  1996.  Therefore,  in 
accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C. 
1622(d)),  I  am  continuing  the  national  emergency  with  respect  to  Iran.  This 
notice  shall  be  published  in  the  Federal  Register  and  transmitted  to  the 
Congress. 


tXTlU^^i^AAA<rWKi*^^ 


(FR  Doc  9&-28108 
Filed  10-30-96:  8:45  am] 
Billing  code  3195-Ol-P 


THE  WHITE  HOUSE, 
October  29.  1996. 
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Rules  and  Regulations 


Federal) 

Vol.  61,  No.  212 
Thursday.  October  31,  1996 


This  section  of  ttw  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabitity  and  tofjal  effect,  most  of  wtiich 
are  keyed  to  and  oodHied  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

5  CFR  Ch.  XXIX 
47  CFR  Part  19 
FCC  M-419] 
RIN  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  and  Financial  Disclosure 
Regulations  for  Employees  of  the 
Federal  Communications  Commission 
and  Revision  of  the  Commission's 
Employee  Responsiliilities  and 
Conduct  Regulations 

AQBICY:  Federal  Communications 
Commission  (FCC  or  Commission). 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Communications 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics  (OGE), 
is  issuing  regulations  for  employees  of 
the  Commission  that  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
issued  by  CX^E.  The  supplemental  rules 
require  professional  employees  of  the 
Commission  to  obtain  approval  prior  to 
engaging  in  certain  outside  activities 
and  provide  cross-references  to 
restrictions  based  on  authority  other 
than  the  executive  branch-wide 
Standards.  The  Commission  also  is 
revising  its  residual  standards  of 
conduct  regulations  found  in  47  CFR 
part  19  by  repealing  those  sections  that 
were  superseded  by  the  executive 
branch-wide  Standards  and  the 
Commission's  supplemental  regulation, 
and  by  adding  general  cross  references 
to  the  Executive  Branch-wide  standards 
and  related  regulations.  In  addition,  the 
Commission  is  transferring  to  a  new 
supplemental  part  certain  provisions  in 
its  existing  financial  disclosure 
regulations. 


^FECnvE  DATE:  These  regulations  are 
effiective  October  31, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  B.  Kelley,  Senior  Attorney- 
Advisor,  Office  of  General  Counsel, 
Federal  Communications  Commission, 
telephone:  (202)  418-1720. 

SUPPLByeiTARY.  INFORMATION: 

I.  Background 

On  August  7. 1992,  the  Office  of 
Government  Ethics  published  a  final 
rule  entitled  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  (Standards).  See  57  FR  35006- 
35067,  as  corrected  at  57  FR  48557,  57 
FR  52583  and  60  FR  51667,  with 
additional  grace  period  extensions  at  59 
FR  4779-4780,  60  FR  6390-6391  and  60 
FR  66857-66858.  The  Standards, 
codified  at  5  CFR  part  2635  md 
effective  February  3, 1993,  establish 
uniform  Standards  of  Ethical  Conduct 
that  apply  to  all  executive  branch 
personnel.  

With  the  concurrence  of  OGE,  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  ethical  conduct  standards 
regulations  necessary  to  implement 
their  respective  ethics  programs.  The 
Commission,  with  OCX's  concurrence, 
has  determined  that  its  supplemental 
regulations,  being  codified  in  new 
chapter  XXIX  of  5  CFR,  consisting  of 
parts  3901  and  3902  (see  the  discussion 
below  at  section  II.B  of  this 
Supplementary  Information  block  with 
regard  to  this  latter  financial  disclosure 
supplemental  regulation)  are  necessary 
to  implement  the  Commission's  ethics 
program  successfully,  in  light  of  the 
Commission's  programs,  operations  and 
statutory  requirements. 

n.  Analysis  of  the  Regulations 

A.  Supplemental  Standards  of  Ethical 
Conduct 

Section  3901.101    General 

Section  3901.101  explains  that  the 
regulation  applies  to  all  employees  of 
the  Commission,  and  is  supplemental  to 
the  executive  branch-wide  Standards. 
The  section  also  cross-references  the 
Commission's  employee  responsibilities 
and  conduct  regulations  at  47  CFR  part 
19,  as  well  as  the  executive  branch-wide 
financial  disclosure  regulations  at  5  CFR 
part  2634  and  the  FCC  supplemental 
financial  disclosure  regulations  at  5  CFR 
part  3902. 


Section  3901.102    Prior  Approval  for 
Practice  of  a  Profession 

The  OGE  standards,  at  5  CFR 
2635.803,  recognize  that  an  agency  may 
find  it  necessary  or  desirable  to  issue 
supplemental  regulations  requiring  its 
employees  to  otirtain  approval  before 
engaging  in  outside  employment  or 
activities.  The  Commission's  old 
standards  of  conduct  regulations,  at  47 
CFR  19.735-203(b),  have  Iraig  required 
prior  approval  for  the  outside  practice  of 
an  employee's  profession.  The 
CommissicHi  has  found  this  requirement 
useful  in  ensuring  that  the  outside 
employmoit  activities  of  employees 
conform  with  all  applicable  laws  and 
regulations.  In  accordance  with  5  CFR 
2635.803,  the  Commission  has 
determined  that  it  is  necessary  to  the 
administration  of  its  ethics  program  to 
continue  to  require  such  approval  with 
minor  modifications. 

Section  3901.102(a)  requires  any 
professional  employee  of  the 
Commission  to  obtain  approval  before 
engaging  in  the  practice  of  the  same 
profession  as  that  of  the  employee's 
official  position.  This  provision  reflects 
the  way  the  Commission  has  applied  the 
prior  approval  requirement  which  has 
been  found  at  47  CFR  19.735-203(b), 
which  is  now  being  removed.  For 
clarity,  new  §  3901.102(a)  also  includes 
definitions  of  the  terms  "profession" 
and  "profiessional  employee"  that  are 
based  upon  the  definition  of 
"profession"  in  OGE's  executive  branch- 
wide  outside  employment  regulation  at 
5  CFR  2636.305(b)(1).  The  procedure  for 
requesting  prior  approval  under  the 
requirement  which  has  been  found  at  47 
CFR  19.735-203(b)  also  is  being 
changed,  in  §  3901.102(b),  to  require 
employees  to  obtain  approval  &om  both 
the  Designated  Agency  Ethics  Official  or 
his  or  her  designee,  and  the  employee's 
immediate  supervisor;  and  to  require 
employees  to  submit  a  revised  request 
for  approval  upon  a  significant  change 
in  the  nature  or  scope  of  the  employee's 
FCC  position  or  the  services  to  be 
provided  in  practicing  his  or  her 
profession. 

The  criteria  in  §  3901.102(c),  to  be 
used  in  approving  or  denying  requests 
for  prior  approval,  indicate  that 
§  3901.102  does  not  itself  provide  a 
basis  to  deny  permiraion  to  engage  in  an 
outside  activity.  The  basis  for 
disapproval,  if  any,  must  be  found  in 
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applicable  statutes  or  the  executive 
branch-wide  Standards. 

B.  Supplemental  Financial  Disclosure 
Regulations 

The  Commission's  old  employee 
responsibilities  and  conduct 
regulations,  at  47  CFR  19.733-403{b), 
have  long  required  all  employees  who 
nie  either  Standard  Form  (SF)  278, 
"Public  Financial  Disclosure  Report."  or 
SF/OGE  Form  450,  "Confidential 
Financial  Disclosure  Report,"  to  also  file 
a  supplemental  financial  disclosure 
form  (FCC  Form  A54A)  that  collects 
information  about  income  and  interests 
in  property  or  assets  valued  below  the 
minimum  reporting  limits  of  the  SF  278 
and  the  SF/OGE  Form  450,  respectively. 
Section  4(b]  of  the  Communications  Act 
of  1934,  at  47  U.S.C.  154Cb)(2)(A), 
contains  prohibitions  on  certain 
financial  interests  of  any  value.  The 
Commission  has  determined  that  it  is 
necessary  to  fulfill  its  statutory 
responsibilities  under  the 
Communications  Act  to  continue  to 
require  employees  to  submit  this 
supplemental  financial  disclosure  form. 
Accordingly,  pursuant  to  5  CFR 
2834.103,  2834.601(b)  and  2634.901(b), 
the  Commission  is  issuing,  with  CX^E's 
conciirrence,  a  supplemental  financial 
disclosure  regulation  in  new  part  3902 
of  5  CFR  retaining  procedures  which 
have  been  found  in  47  CFR  19.735- 
403(b),  now  being  revoked,  for 
Commission  employees  to  follow  in 
filing  FCC  Form  A54A. 

Section  3902.101    General 

Section  3902.101  of  the  final  rule 
explains  that  the  regulations  in  part 
3902  apply  to  employees  of  the  Federal 
Communications  Commission  and 
supplement  the  Executive  Branch 
Financial  Disclosure  Regulations 
contained  in  5  CFR  part  2634. 

Section  3902.102     Employees  Required 
to  Submit  FCC  Form  A54A. 
"Confidential  Supplemental  Statement 
of  Employment  and  Financial  Interests" 

Section  3902.102  of  the  final  rule 
provides  that  all  employees  of  the 
Commission,  including  special 
Government  employees,  who  are 
required  to  file  a  Standard  Form  (SF) 
278,  "Public  Financial  Disclosure 
Report,"  or  SF/CXiE  Form  450. 
"Confidential  Financial  Disclosure 
Report."  are  also  required  to  file  FCC 
Form  A54A.  "Confidential 
Supplemental  Statement  of  Employment 
and  Financial  Interests."  In  addition. 
§  3902.102  explains  that  the  purpose  of 
FCC  Form  A54A  is  to  require  disclosure 
of  income  and  interests  in  property  and 
assets  valued  below  the  minimum 


reporting  limits  of  the  SF  278  and  the 
SF/(X;E  Form  450,  due  to  the 
restrictions  on  financial  interests  in  the 
Communications  Act. 

Section  3902.103    Submission  and 
Review  of  Employees'  Statements 

Section  3902.103  of  the  final  rule 
provides  the  time  fi^mes  for  filing  these 
statements  by  employees,  to  whom  the 
statements  should  be  submitted  for 
review,  and  the  process  if  an  employee 
is  found  to  have  a  conflict  or  appearance 
of  a  conflict  of  interest  arising  fit>m  a 
financial  interest.  The  Commission's  old 
employee  responsibilities  and  conduct 
regulations,  at  47  CFR  19.735-405 
which  is  now  being  revoked,  have  long 
contained  identicakprocedures  and  the 
Commission  has  found  them  necessary 
to  fulfill  its  statutory  responsibiUties 
under  section  4(b)  of  the 
Comraunications  Act,  at  47  U.S.C. 
154(b). 

Section  3902.104    Confidentiality  of 
Employees'  Statements 

Section  3902.104  provides  that 
employee  supplemental  statements  are 
treated  confidentially  (see  5  CFR 
2634.103(a)(2)  and  2634.601(b))  and  sets 
forth  the  basis  for  their  disclosure.  The 
Commission's  responsibilities  and 
conduct  regulations,  at  47  CFR  19.735- 
410  which  is  now  being  revoked,  have 
long  required  confidential  treatment  of 
such  employee  statements  and  the 
Commission  has  found  this  rule  useful 
in  obtaining  the  necessary  financial 
information  in  fulfillment  of  its 
statutory  responsibilities  under  section 
4(b)  of  the  Conununications  Act,  at  47 
U.S.C.  154(b). 

ni.  Repeal  and  Revision  of  Federal 
Communications  Commission 
Standards  of  Conduct  Regulations 

The  final  rules  repeal  many  of  the 
FCC  regulations  in  47  CFR  part  19.  Most 
of  the  repealed  provisions  were 
superseded  by  the  executive  branch- 
wide  Standards  at  5  CFR  part  2635,  or 
were  superseded  or  rendered 
unnecessary  by  the  interim  rules 
regarding  public  and  confidential 
financial  disclosure  reports  at  5  CFR 
part  2634.  Section  19.735-203(b)  of  47 
CFR  is  superseded  by  the  requirement 
for  prior  approval  of  the  private  practice 
of  a  profession  at  5  CFR  part  3901.102. 
Other  repealed  provisions  are 
unnecessary  for  inclusion  in  47  CFR 
part  19  because  they  duplicate  the 
executive  branch-wide  employee 
responsibilities  and  conduct  regulations 
at  5  CFR  part  735.  The  Commission  is 
replacing  the  repealed  provisions  with  a 
cross-reference  to  the  executive  branch- 
wide  Standards  of  Ethical  Conduct  and 


financial  disclosure  regulations  at  5  CFR 
parts  2634  and  2635,  the  Commission's 
supplemental  standards  of  ethical 
conduct  and  supplemental  financial 
disclosure  regulations  at  5  CFR  parts 
3901  and  3902,  and  the  executive 
branch-wide  regulations  regarding 
Employee  Responsibilities  and  Conduct 
at  5  CFR  part  735.  In  addition,  the 
remaining,  unsuperseded  provisions  in 
47  CFR  part  19  have  been  reorganized 
and  edited  for  clarity  and  consistency 
with  other  authorities. 

The  executive  branch-wide  Standards 
do  not  supersede  regulaticms  that  an 
agency  has  authority,  independent  of  5 
CTR  part  2635,  to  issue.  Nor  would  an 
agency  have  to  include  in  its 
supplemental  standards  of  ethical 
conduct  an  instruction  or  other  issuance 
the  purpose  of  which  is  to  delegate  to 
an  agency  designee  authority  to  make 
any  determination,  give  any  approval  or 
take  any  other  action  required  or 
permitted  by  part  2635  or  by 
supplemental  agency  regulations;  or 
establish  internal  agency  procedures  fix 
documenting  or  processing  any 
determination,  approval  or  other  action 
required  or  permitted  by  part  2635  w  by 
supplemental  agency  regulations,  or  for 
retaining  any  such  documentation.  Such 
regulations,  instructions  and  other 
issuances  may  be  promulgated 
separately  from  the  agency's 
supplemental  regulations. 

Tne  Communications  Act,  at  47 
U.S.C.  303(r),  authorizes  the 
Commission  to  make  such  rules  and 
regulations  and  prescribe  such 
restrictions  and  conditions,  not 
inconsistent  with  law,  as  may  be 
necessary  to  carry  out  the  provisions  of 
that  Act.  Further,  the  Act,  at  47  U.S.C. 
154(b),  prohibits  the  Commissionera  and 
employees  of  the  Commission  fixim 
having  certain  financial  interests  and 
from  engaging  in  certain  outside 
employment  and  activities. 
Accordingly,  the  Commission  is 
retaining  in  47  CFR  part  19  regulations 
implementing  the  Communications 
Act's  prohibitions  on  financial  interests 
and  on  outside  employment  and 
activities,  and  identifying  certain 
information  that  is  nonpublic  (see 
newly  designated  subpart  B  of  part  19). 

rV.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

These  revisions  apply  to  internal  rules 
of  agency  management,  personnel 
organization,  practice  and  procedure  for 
which  notice  and  comment  is  not 
required.  The  Commission  is,  for  the 
most  part,  simply  removing  those 
portions  of  part  19  that  have  been 
superseded  by  the  OC^  regulations.  The 


Fedwral  Rggirter  /  Vol.  61,  No.  212  /  Thursday,  October  31.  1996  /  Rules  and  Regulations     56111 


new  supplemental  regulations  are 
essentially  similar  to  rules  previously 
contained  in  part  19  of  the 
Commission's  rules.  5  U.S.C.  553(a)(2). 
(b)(3)(A)).  and  (d). 

List  of  Subjects 

5  CFR  Part  3901 

Conflict  of  interests,  Govenmient 
employees.  Outside  activities. 

5  CFR  Part  3902 

Conflict  of  interests.  Government 
employees,  Financial  interests. 

47  CFR  Part  19 

Conflicts  of  Interests,  Government 
employees. 

Adopted:  October  16. 1996. 
Released:  October  29, 1996. 
By  the  Commission. 
William  F.  Catm. 

Acting  Secretary,  Federal  Conununications 
Commission. 

Approved:  October  23, 1996. 
StaplMn  D.  Potto, 
Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Communications 
Commission,  with  the  conciurence  of 
the  Office  of  Government  Ethics,  is 
amending  title  5  and  title  47  of  the  Code 
of  Federal  Regulations  as  follows: 

TITLE  ^-{AMENDED] 

1.  A  new  chapter  XXIX,  consisting  of 
parts  3901  and  3902,  is  added  to  title  5 
of  the  Code  of  Federal  R^ulatioos  to 
read  as  follows: 

CHAPTER  XXiX-FEDERAL 
C0MMUMCATI0N8  COMM8SI0N 

PART  3901— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  FEDERAL 
COMMUNICATIONS  COMMISSION 

3901.101  General. 

3901.102  Prior  approval  for  practice  of  a 
profession. 

Authority:  5  U.S.C.  7301;  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  47 
U.S.C  303(r);  E.O.  12674,  54  FR  15159,  3 
CFR,  1989  Comp..  p.  215,  as  modified  by  E.O. 
12731,  55  FR  42547.  3  CFR,  1990  Comp.,  p. 
306;  5  CFR  2635.105,  2635.803. 


13001.101 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  Federal 
Communications  Commission  (FCC) 
and  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  contained  in  5  CFR 
part  2635.  In  addition  to  the  standards 
in  5  CFR  part  2635  and  this  part. 


employees  are  subject  to  the  Executive 
Branch  Financial  Disclosure  Regulations 
contained  hi  5  CFR  part  2634,  the  PCC's 
regulations  at  5  CFR  part  3902 
supplementing  5  CFR  part  2634,  and  to 
FCC  regulations  regarding  their 
responsibilities  and  conduct  in  47  CFR 
part  19. 

§3901.102    PriorappTOMltorpraetloeofa 


PART  3002— SUPPLEMENTAL 
FMANOAL  DISCLOSURE 
REQUIREMENTS  FOR  EMPLOYEES  OF 
THE  FEDERAL  COMMUNICATIONS 


(a)  Prior  approval  requirement.  A 
professional  employee  of  the  FCC  shall 
obtain  approval  before  engaging  in  the 
outside  practice  of  the  same  profession 
as  that  of  the  employee's  official 
position,  whether  or  not  for 
compensation.  As  used  in  this  section, 
"profession"  has  the  meaning  set  forth 
in  §  2636.305(b)(1)  of  this  tiUe,  and 
"professional  employee"  means  an 
employee  whose  official  FCC  position  is 
in  a  profiassion  as  defined  in 

§  2636.305(b)(1)  of  Uiis  title. 

(b)  Procedures  for  requesting 
approval.  (1)  A  request  for  approval 
shall  be  in  writing  and  shall  he 
submitted,  through  the  following 
Commission  officials,  to  the  Designated 
Agency  Ethics  Official  at  his  designee: 

(i)  For  Heads  of  Bureaus  and  Offices, 
through  the  Chairman: 

(ii)  For  employees  in  the  immediate 
Office  of  a  Commissioner,  through  the 
Commissioner;  or 

(iii)  For  all  other  employees,  through 
the  Head  of  the  Bureau  or  Office  to 
which  the  employee  is  assigned. 

(2)  A  request  for  approval  shall 
include,  at  a  minimum: 

(i)  A  full  description  of  the  services  to 
be  performed  in  practicing  the 
profession; 

(ii)  The  name  and  address  of  the 
peraon  or  organization  for  which 
services  are  to  be  provided;  and 

(iii)  The  estimated  total  time  that  will 
be  devoted  to  practicing  the  profession. 

(3)  Upon  a  significant  change  in  the 
nature  or  scope  of  the  employee's  FCC 
position  or  the  services  to  be  provided 
in  practicing  the  profession,  the 
employee  shall  submit  a  revised  request 
for  approval. 

(c)  Standard  for  approval.  Approval 
shall  be  granted  only  upon  a 
determination  that  the  proposed  outside 
practice  of  the  employee's  profession  is 
not  expected  to  involve  conduct 
prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  2635. 


3902.101  General. 

3902.102  Employees  required  to  submit 
FCC  Form  A54A.  "Confidential 
Supplemental  Statement  of  Employment 
and  Financial  interests." 

3902.103  Submission  and  review  of 
employees'  -statements. 

3902.104  GonfidentiaHty  of  employees' 
statements. 

AnOority:  5  U.S.C  7301;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978);  47 
U.S.C  154(b),  (j),  (i)  and  303(r):  E.0. 12674, 
54  FR  15159,  3  CFR,  1989  Comp..  p.  215.  as 
modified  by  E.O.  12731,  55  FR  42547,  3  CFR, 
1990  Comp..  p.  306:  5  CFR  2634.103, 
2634.601(b),  2634.901(b). 

13902.101    OwMraL 

The  regulations  in  this  part  apply  to 
employees  of  the  Federal 
Communications  Commission  (FCC) 
and  supplement  the  Executive  Branch 
Financial  Disclosure  Regulations 
contained  in  5  CFR  part  2634. 

{3802.102    EmpioyaM raqulrad to autmin 
FCC  Form  A54A,  "ConlMantial 
Supptomanlal  Stalemant  of  Employnianl 


All  employees,  including  special 
Government  employees,  who  are 
required  to  file  a  Standard  Form  (SF) 
278,  "PubUc  Financial  Disclosure 
Report,"  or  a  SF/OGE  Form  450. 
"Confidential  Financial  Disclosure 
Report."  are  also  required  to  file  FCC 
Form  A54A,  "Confidential 
Supplemental  Statement  of  Employment 
and  Financial  Interests."  The  purpose  of 
FCC  Form  A54A  is  to  require  disclosure 
of  income  and  interest  in  property  and 
assets  valued  below  the  minimum 
reporting  limits  for  the  SF  278  and  SF/ 
OGE  Form  450  in  order  to  meet  the 
separate  requirements  of  section  4(b)  of 
the  Communications  Act  of  1934,  at  47 
U.S.C.  154(b). 

S3902.103    Sutmiisalonandravtowof 
employeaa' stalsmanta. 

(a)  An  employee  required  to  submit  a 
statement  of  employment  and  financial 
interests  will  be  notified  individually  of 
his  or  her  obligation  to  file. 

(b)  An  employee  required  to  submit 
an  FCC  Form  A54A,  "Confidential 
Supplemental  Statement  of  Employment 
and  Financial  Interests"  pursuant  to 

§  3902.102  shall  submit  such  statement 
to  the  Designated  Agency  Ethics 
Official,  on  the  prescribed  form,  not 
later  than  30  days  after  his  or  her 
entrance  on  duty,  and  annually 
thereafter  at  the  time  the  employee 
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submits  his  or  her  SF  278  or  SF/OCE 
Form  450. 

(c)  Financial  statements  submitted 
untjer  this  subpart  shall  be  reviewed  by 
the  Designated  Agency  Ethics  Official. 

(d)  When  a  statement  submitted  under 
this  subpart  or  information  from  other 
sources  indicates  a  potential  violation  of 
applicable  laws  and  regulations,  such  as 
a  conflict  between  the  interests  of  an 
employee  or  special  Government 
employee  and  the  performance  of  his  or 
her  services  for  the  Government,  the 
employee  concerned  shall  be  provided 
an  opportunity  to  explain  and  resolve 
the  potential  violation. 

(e)  When,  after  explanation  by  the 
employee  involved,  the  potential 
violation  of  law  or  regulation  is  not 
resolved,  the  information  concerning 
the  potential  violation  shall  be  reported 
to  the  Chairman  by  the  Designated 
Agency  Ethics  Official  for  appropriate 
action. 

13902.104    Connd»nd1lly  o«  awploy— ' 
italsnwoti 

Each  supplemental  statement  of 
employment  and  financial  interests 
shall  be  held  in  confidence  and  shall  be 
retained  in  the  Office  of  the  Designated 
Agency  Ethics  Official.  Each  employee 
charged  with  reviewing  a  statement  is 
responsible  for  maintaining  the 
statements  in  conHdence  and  shall  not 
allow  access  to  or  allow  information  to 
be  disclosed  from  a  statement  except  to 
carry  out  the  purpose  of  this  part  or  as 
otherwise  required  by  law.  Information 
hxim  these  statements  shall  not  be 
disclosed  except  as  the  Chairman  may 
determine  in  accordance  with  law  or 
regulation. 

TITLE  47— (AMENDED] 

CHAPTER  I— FEDERAL  CXMMUNICATIONS 
COMMISSION 

2.  Fart  19  of  47  CFR  chapter  1  is 
revised  to  read  as  follows: 

PART  19— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

Subpart  A — Qanaral  Provtalons 

19.735-101     Purpose. 

19.735-102     Cross-reference  tn  ethics  and 

other  conduct  related  regulations. 
19735-103     Definitions. 
19.735-104     Delegations. 
14.735-105     Availability  uf  ethics  and  other 

conduct  related  regulations  and  statutes. 
19.735-106     interpretation  and  advisory 

service. 
19.735-107     Disciplinary  and  other  remedial 

action. 


Subpart  B—Employaa 
Conduct 

19.735-201     Outside  employment  and  other 

activity  prohibited  by  the 

Communications  Act. 
19.735-202    Financial  inlerMtt  prohibited 

by  the  Communications  Act. 
19.735-203    Nonpublic  infbnrnation. 

Authority:  5  U.S.C.  7301;  47  U.S.C  1S4  (b), 
(i).  (j).  and  303(r). 

Subpart  A — Qanaral  Provlaiona 

§19.730-101    Pwpoaa. 

The  regulations  in  this  part  prescribe 
procedures  and  standards  of  conduct 
that  are  appropriate  to  the  particular 
functions  and  activities  of  the 
Commission,  and  are  issued  by  the 
Commission  under  authority 
independent  of  the  uniform  Standards 
of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch  at  5  CFR  part  2635  or 
otherwise  in  accordance  with  5  CFR 
263S.105(c). 

§19.736-102    Crea»f«fncatoalttlca 
and  oOtar  conduct  ralalsd  ragutotlona^ 

In  addition  to  the  rules  in  this  part, 
employees  of  the  Federal 
Communications  Commission 
(Commission)  are  subject  to  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  2635  and  the  Commission's 
regulations  at  5  CFR  part  3901  which 
supplement  the  executive  branch-wide 
standards,  the  executive  branch  ' 
fmancial  disclosure  regulations  at  5  CFR 
part  2634  and  the  Commission's 
regulations  at  5  CFR  part  3902  which 
supplement  the  executive  branch-wide 
financial  disclosure  regulations,  and  the 
employee  responsibilities  and  conduct 
regulations  at  5  CFR  part  735. 

§19.735-103    OannWona. 

Commission  means  the  Federal 
Communications  Commission. 

Communications  Act  means  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151  et  seq. 

Employee  means  an  ofRcer  or 
employee  of  the  Commission  including 
special  Government  employees  within 
the  meaning  of  18  U.S.C.  202(a)  and  the 
Commissioners. 

Person  means  an  individual,  a 
corporation,  a  company,  an  association, 
a  nrm.  a  partnership,  a  society,  a  joint 
stock  company,  or  any  other 
organization  or  institution. 

§19.736-104    Dalagattons. 

(a)  The  Commission  has  delegated  to 
the  Chairman  responsibility  for  the 
detection  and  prevention  of  acts,  short 
of  criminal  violations,  which  could 
bring  discredit  upon  the  Commission 
and  the  Federal  service. 


(b)  Approvals  under  18  U.S.C.  205(e). 
(1)  Commissioners  may  approve  the 
representational  activities  permitted  by 
18  U.S.C.  205(e)  by  other  employees  in 
their  immediate  offices.  The  Designated 
Agency  Ethics  OfHcial  has  delegated 
authority  to  grant  such  approvals  for  all 
other  employees  except  Commissioners. 

(2)  (i)  Requests  for  approval  of  the 
activities  permitted  by  18  U.S.C.  205(e) 
shall  be  in  writing  and  submitted  as 
follows: 

(A)  In  the  case  of  employees  in  the 
immediate  ofRoes  of  a  Commissioner,  to 
the  Commissioner: 

(B)  In  the  case  of  Heads  of  Offices  and 
Bureaus,  to  the  Chairman;  and 

(C)  In  the  case  of  all  other  employees 
except  Coramissionere,  to  the  Head  of 
the  Office  or  Bureau  to  which  the 
employee  is  assigned. 

(ii)  An  official  (other  than  the 
Chairman  or  another  Commissioner)  to 
whom  a  request  for  approval  under  18 
U.S.C.  205(e)  is  submitted  shall  forward 
it  to  the  E)esignated  Agency  Ethics 
Official  with  the  official's 
recommendation  as  to  whether  the 
request  should  be  granted. 

(3)  Copies  of  all  requests  for  approval 
under  18  U.S.C.  205(e)  and  the  action 
taken  thereon  shall  be  maintained  by 
the  Designated  Agency  Ethics  Official. 

(c)  IVajvers  under  18  U.S.C.  208.  (1) 
Commissioners  may  waive  the 
applicability  of  18  U.S.C.  208(a),  in 
accordance  with  18  U.S.C.  208(b)(1)  or 
208(b)(3)  and  section  301(d)  of 
Executive  Order  12731,  for  other 
employees  in  their  immediate  offices. 
The  E)esignated  Agency  Ethics  Official 
has  delegated  authority  to  make  such 
waiver  determinations  for  all  other 
employees  except  Commissioners. 

(2)  (i)  Requests  for  waiver  of  the 
applicabiUty  of  18  U.S.C.  208(a)  shall  be 
in  writing  and  submitted  as  follows: 

(A)  In  the  case  of  employees  in  the 
immediate  offices  of  a  Comnfissioner,  to 
the  Commissioner: 

(B)  In  the  case  of  Heads  of  Offices  and 
Bureaus,  to  the  Chairman;  and 

(C)  In  the  case  of  all  other  employees 
except  Commissionere,  to  the  Head  of 
the  Office  or  Bureau  to  which  the 
employee  is  assigned. 

(ii)  An  o^icial  (other  than  the 
Chairman  or  another  Commissioner)  to 
whom  a  waiver  request  is  submitted 
shall  forward  it  to  the  Designated 
Agency  Ethics  Official  with  the  official's* 
recommendation  as  to  whether  the 
waiver  should  be  granted. 

(3)  Copies  of  all  requests  for  waivers 
and  the  action  taken  thereon  shall  be 
maintained  by  the  Designated  Agency 
Ethics  Official. 
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•  1t.736-1Qe    AwriWMKyofaMeaand 


(a)  (1)  The  Commission  shall  fiimish 
each  new  employee,  at  the  time  of  his 
or  her  entrance  on  duty,  with  a  copy  of: 

(i)  The  Standards  of  Ethical  Conduct 
for  Employees  of  the  Executive  Branch 
(5  CFRpart  2635); 

(ii)  The  Supplemental  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Federal  Communications  Commission 
(5  CFR  part  3901):  and 

(iii)  Trie  Commission's  Employee 
Responsibilities  and  Conduct 
regulations  in  this  part. 

(2)  The  Head  of  each  Office  and 
Bureau  has  the  responsibility  to  secure 
from  every  person  subject  to  his  or  her 
administrative  supervision  a  statement 
indicating  that  the  individual  has  read 
and  is  fiuniliar  with  the  contents  of  the 
regulations  in  this  part,  and  the 
r^ulations  at  5  CFR  parts  2635  and 
3901,  and  to  advise  the  Designated 
Agency  Ethics  Official  that  all  such 
persons  have  provided  such  statements. 
Each  new  employee  shall  execute  a 
similar  statement  at  the  time  of  entrance 
on  duty.  Periodically,  and  at  least  once 
a  year,  the  Designated  Agancy  Ethics 
C^dal  shall  take  appropriate  action  to 
msure  that  the  Head  of  each  Office  and 
Bureau  shall  remind  employees  subject 
to  his  or  her  administrative  supervision 
of  the  content  of  the  regulations  in  5 
CFR  parts  2635  and  3901  and  this  part. 

(b)  Copies  of  pertinent  provisions  of 
the  Communications  Act  of  1934;  title 
18  of  the  United  States  Code;  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (5 
CFR  part  2635);  the  Commission's 
Supplemental  Standards  of  Ethical 
Conduct  (5  CFR  part  3901);  and  the 
Commissi(Hi'8  employee  resixmsibilities 
and  conduct  regulations  in  this  part 
shall  be  available  in  the  office  of  the 
Designated  Agency  Ethics  Official  for 
review  by  employees. 

§19.736-106    Merpralallon  and  advlaory 


this  part,  and  of  how  and  where  these 
services  are  available. 

§19.736-107    DIaclpllnaryandoWwr 


(a)  Requests  for  interpretative  ruUngs 
concerning  the  applicabiUty  of  5  CFH 
parts  2635  and  3901,  and  this  part,  may 
be  submitted  through  the  employee's 
supervisor  to  the  General  Coimsel,  who 
is  the  Commission's  Designated  Agency 
Ethics  Official  pursuant  to  the 
delegation  of  authority  at  47  CFR 
0.251(a). 

(b)  At  the  time  of  an  employee's 
entrance  on  duty  and  at  least  once  each 
calendar  year  thereafter,  the 
Commission's  employees  shall  be 
notified  of  the  availability  of  counseling 
services  on  questions  of  conflict  of 
interest  and  other  matters  covered  by 


(a)  A  violatiiHi  of  the  regulations  in 
this  part  by  an  employee  may  be  cause 
for  appropriate  disciplinary  action 
whidi  may  be  in  addition  to  any  penalty 
prescribed  by  law. 

(b)  The  Chairman  will  designate  an 
officer  or  employee  of  the  Commission 
who  will  promptly  investigate  all 
incidents  (v  situations  in  which  it 
appears  that  employees  may  have 
engaged  in  improper  conduct  Such 
investigation  will  be  initiated  in  all 
cases  whoe  complaints  are  brought  to 
the  attention  of  the  Chairman, 
including:  Adverse  comment  appearing 
in  pubhcations;  complaints  bmn 
members  of  Congress,  private  citizens, 
organizations,  other  Government 
employees  or  agencies;  and  formal 
complaints  referred  to  the  Chairman  by 
the  Designated  Agency  Ethics  Official. 

(c)  The  Inspector  General  will  be 
promptly  notified  of  all~complaints  (v 
allegations  of  employee  misconduct 
The  Inspector  Graeral  will  also  be 
notified  of  the  planned  initiation  of  an 
investigation  under  this  part.  Such 
notification  shall  occur  prior  to  the 
initiation  of  the  investigation  required 
by  paragraph  (a)  of  this  section.  The 
Inspector  General  may  choose  to 
conduct  the  investigation  in  accordance 
with  the  rules  in  this  part.  ShdiUd  the 
Inspector  General  choose  to  conduct  the 
investigation,  he  will  promptly  notify 
the  Chairman.  Jn  such  case,  the 
Inspector  General  will  serve  as  the 
designated  officer  and  be  solely 
responsible  for  the  investigation.  In 
carrying  out  this  function,  the  Inspector 
General  may  obtain  investigative 
services  bmn  other  Commission  offices, 
other  governmental  agencies  or  non 
governmental  sources  and  use  any  other 
means  available  to  him  in  accordance 
with  Public  Law  100-504  or  the 
Inspector  General  Act  of  1978,  as 
amended.  5  U.S.C  Appendix.  The 
Inspector  General  will  be  provided  with 
the  results  of  all  investigations  in  which 
he  chooses  not  to  participate. 

(d)  The  employee  concerned  shall  be 
provided  an  opportimity  to  explain  the 
alleged  misconduct.  When,  after 
considwation  of  the  employee's 
explanation,  the  Chairman  decides  that 
remedial  action  is  required,  he  shall 
take  remedial  action.  Remedial  action 
may  include,  but  is  not  limited  to: 

(1)  Changes  in  assigned  duties: 

(2)  Divestiture  by  the  employee  of  his 
conflicting  interest: 


(3)  Action  under  the  Commission's 
Ethics  Program  resulting  in  one  of  the 
following  actions: 

(i)  When  investigation  reveals  that  the 
charges  are  groundless,  the  person 
designated  by  the  Chairman  to  assist  in 
administraticm  of  the  program  may  give 
a  letter  of  clearance  to  the  employee 
cononned,  and  the  case  will  not  be 
recorded  in  his  Official  Personnel 
Folder; 

(ii)  If.  after  investigation,  the  case 
investigator  deems  the  act  to  be  merely 
a  minor  indiscretion,  he  may  resolve  the 
situation  by  discussuog  it  iwith  the 
«nployee.  The  case  will  not  be  recorded 
in  the  employee's  Official  Personnel 
Folder. 

(iii)  If  the  case  administrator 
considers  the  problem  to  be  of  suffident 
importance,  he  may  call  it  tothe 
attention  of  the  Chairman,  vidio  in  turn 
may  notify  the  employee  of  the 
seriousness  of  his  act  and  warn  him  of 
the  consequences  of  a  repetition.  The 
case  will  not  be  recorded  in  the 
employee's  Official  Persmmel  Folder, 
unless  the  employee  requests  it; 

(iv)  The  Chairman  may,  when  is  his 
opinion  drcumstanoes  warrant, 
establish  a  special  review  board  to 
investigate  the  facts  in  a  case  and  to 
make  a  full  report  thereon,  including 
recommended  action;  or 

(v)  {A)  If  the  Chairman  decides  that 
formal  disciplinary  action  should  be 
taken,  he  may  prepare  for  Commissi <» 
consideration  a  statement  of  facts  and 
recommend  one  of  the  following: 

(2)  Written  reprimand.  A  formal  letter 
containing  a  complete  statement  of  the 
o£fense  and  official  censure; 

(2)  Suspension.  A  temporary  n(»  pay 
status  and  suspension  from  duty:  or 

(3)  Removal  for  cause.  Separation  for 
cause  in  case  of  a  serious  offense. 

(B)  Only  after  a  majority  of  the 
Commission  approves  formal 
disciplinary  action  will  any  record 
resulting  from  the  administration  of  this 
program  be  placed  in  the  employee's 
Official  Personnel  Folder,  or 

(4)  DisquaUfication  for  a  particular 
assignment. 

(e)  Remedial  action,  whether 
disciplinary  or  otherwise,  shall  be 
effected  in  accordance  with  any 
applicable  laws.  Executive  orders,  and 
regulations. 

Subpart  B—EmployM  RMponaaMHiM 
and  Conduct 

§19.736-201    Outside  emptoyment  and 
other  actlvtty  prohibited  by  the 
ConwnunlcaHona  Act 

Under  section  4(b)  of  the 
Communications  Act,  at  47  U.S.C. 
154(b)(2)(A)(iv),  no  employee  of  the 
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Commission  may  be  in  the  employ  of  or 
hold  any  official  relation  to  any  person 
signiflcantly  regulated  by  the 
Commission  imder  that  Act.  In  addition, 
the  CommlSdionera  are  prohibited  by 
section  4(b)  of  the  Communications  Act, 
at  47  use.  154(b)(4).  from  engaging  in 
any  other  business,  vocation,  profession, 
or  employment. 

Note:  Under  the  Supplemental  Standards 
of  Ethical  Q>nduct  for  Employees  of  the 
Federal  Communications  Commission,  at  S 
CFR  3901.102.  profNsional  employees  of  the 
Commission  must  obtain  approval  before 
engaging  in  the  private  practice  of  the  same 
profession  as  that  of  the  employee's  official 
position,  whether  or  not  for  compensation. 

119.735-202    Financial  intwwta  prohtttitwl 
by  tha  ComnHinteaMona  Act 

(a)  No  Commissioner  shall  have  a 
pecuniary  interest  in  any  hearing  or 
proceeding  in  which  he  participates.  (47 
U!S.C.  154(j).) 

(b)  (1)  Section  4(b)  of  the 
Communications  Act,  at  47  U.S.C 
154(b)(2)(A),  provides: 

No  member  of  the  Commisiion  or  person 
employed  by  the  Commission  shall: 

(i)  Be  financially  interested  in  any 
company  or  other  entity  engaged  in  the 
manufacture  or  sale  of  telecommunications 
equipment  which  is  subject  to  regulation  by 
the  Commission: 

(ii)  Be  fmancially  interested  in  any 
company  or  other  entity  engaged  in  the 
business  of  communication  by  wire  or  radio 
or  in  the  use  of  the  electromagnetic  spectrum: 

(iii)  Be  financially  interested  in  any 
company  or  other  entity  which  controls  any 
company  or  other  entity  specified  in  clause 
(i)  or  clause  (ii).  or  which  derives  a 
significant  portion  of  its  total  income  from 
ownership  of  stocks,  bonds,  or  other 
securities  of  any  such  company  or  other 
entity;  or 

(iv)  Be  employed  by.  hold  any  official 
relation  to,  or  own  any  stocks,  bonds,  or 
other  securities  of,  any  person  significantly 
regulated  by  the  Commission  under  this  act: 
except  that  the  prohibitions  established  in 
this  subparagraph  shall  apply  only  to 
financial  interests  in  any  company  or  other 
entity  which  has  a  significant  interest  in 
communications,  manufocturing.  or  sales 
activities  which  are  subject  to  regulation  by 
the  Commission. 

(2)  To  determine  whether  an  entity 
has  a  significant  interest  in 
communications  related  activities  that 
are  subject  to  Commission  regulations, 
the  Commission  shall  consider,  without 
excluding  other  relevant  factors,  the 
criteria  in  section  4(b)  of  the 
Communications  Act,  at  47  U.S.C. 
154(b)(3).  These  criteria  include: 

(i)  The  revenues  and  efforts  directed 
toward  the  telecommunications  aspect 
of  the  business; 

(ii)  The  extent  of  Commission 
regulation  over  the  entity  involved; 


(iii)  The  potential  economic  impact  of 
any  Commission  action  on  that 
particular  entity;  and 

(iv)  The  pubuc  perception  regarding 
the  business  activities  of  the  company. 

(3)(i)  Section  4(b)  of  the 
Commimications  Act,  at  47  U.S.C. 
154(b)(2)(B)(i).  permits  the  Commission 
to  waive  the  prohibitions  at  47  U.S.C. 
154(b)(2)(A).  The  Act's  waiver  provision 
at  47  U.S.C.  154(b)(2)(B)(i)  provides: 

The  Commission  shall  have  authority  to 
waive,  from  time  to  time,  the  application  of 
the  prohibitions  established  in  subparagraph 
(A)  of  section  4(bl  to  persons  employed  by 
the  Commission  if  the  Commission 
determines  that  the  financial  interests  of  a 
person  which  are  involved  in  a  particular 
case  are  minimal,  except  that  such  waiver 
authority  shall  be  subject  to  the  provisions  of 
section  206  of  title  18.  United  States  Code. 
The  waiver  authority  established  in  this 
subparagraph  shall  not  apply  with  respect  to 
members  of  the  Commission. 

(ii)(A)  Requests  for  waiver  of  the 

E revisions  of  47  U.S.C.  154(b)(2)(A)  may 
a  submitted  by  an  employee  to  the 
Head  of  the  employee's  Office  or 
Bureau,  who  will  endorse  the  request 
with  an  appropriate  recommendation 
and  forward  the  request  to  the 
Designated  A^ncy  Ethics  Official.  The 
Designated  Agency  Ethics  Official  has 
delegated  authority  to  waive  the 
applicability  of  47  U.S.C.  154(b)(2)(A). 

(B)  All  requests  for  waiver  shall  be  in 
writing  and  in  the  required  detail.  The 
dollar  value  for  the  financial  interest 
sought  to^  waived  shall  be  expressed 
explicitly  or  in  categories  of  value 
provided  at  5  CFR  2634.301(d). 

(C)  Copies  of  all  waiver  requests  and 
the  action  taken  thereon  shall  be 
maintfiined  by  the  Designated  Agency 
Ethics  Official.  In  any  case  in  wbdch  the 
Commission  exercises  the  waiver 
authority  established  in  section  4(b)  of 
the  Communications  Act,  the 
Commission  shall  publish  notice  of 
such  action  in  the  Federal  Registar  and 
sha'l  furnish  notice  of  such  action  to  the 
apf  ropriate  committees  of  each  House 
of  the  Congress.  Each  such  notice  shall 
include  information  regarding  the 
identity  of  the  person  receiving  the 
waiver,  the  position  held  by  such 
person,  and  the  natiire  of  the  financial 
interests  which  are  the  subject  of  the 
waiver. 

f1«.736-^203    NonpuMleinfbnTWIIon. 

(a)  Except  as  authorixed  in  writing  by 
the  Chairman  pursuant  to  paragraph  (b) 
of  this  section,  or  otherwise  as 
authorized  by  the  Commission  or  its 
rules,  nonpublic  information  shall  not 
be  disclosed,  directly  or  indirectly,  to 
any  person  outside  the  Commission. 
Such  information  includes,  but  is  not 
limited  to,  the  following: 


(1)  The  content  of  agenda  items 
(except  for  compliance  with  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b);  or 

(2)  Actions  or  decisions  made  by  the 
Commission  at  closed  meetings  or  by 
circulation  prior  to  the  public  release  of 
such  information  by  the  Commission. 

(b)  An  employee  engaged  in  outside 
teaching,  lecturing,  or  writing  shall  not 
use  nonpublic  information  obtained  as  a 
result  of  his  Government  employment  in 
connection  with  such  teaching, 
lecturing,  or  writing  except  when  the 
Chairman  gives  written  authorization 
for  the  use  of  that  nonpublic 
information  on  the  basis  that  its  use  is 
in  thepublic  interest. 

(c)  Inis  section  does  not  prohibit  the 
disclosure  of  an  official  Commission 
meeting  agenda  listing  titles  and 
summaries  of  items  for  discussion  at  an 
open  Commission  meeting.  Also,  this 
section  does  not  prohibit  the  disclosure 
of  information  about  the  scheduling  of 
Commission  agenda  items. 

Note:  Employees  also  should  refer  to  the 
provisions  of  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch,  at  5  CFR  2635.703,  on  the  use  of 
nonpublic  information.  As  is  the  case  with 
section  2635.703.  this  part  is  intended  only 
to  cover  knowing  unauthorized  disclosures  of 
nonpublic  information. 

IFR  Uoc.  96-27735  Filed  10-30-96;  8:45  am] 
aajjNQ  cooc  •ni-ei-r 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Businesa-Cooparative  Sarvica 

Rural  Utilities  Service 

Farm  Sarvica  Agency 

7  CFR  Parts  1901, 1924. 1944 
RIN0S7S-AO06 

Davla-Bacon  Act  *C* 

AGENCIES:  Riual  Housing  Service,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  is  removing  its  regulation  that 
contains  procedures  and  requirements 
for  complying  with  the  Davis-Bacon  and 
related  Acts.  Under  the  reorganization 
of  the  Department  of  Agricultvire,  RHS 
is  the  successor  to  the  former  Fanners 
Home  Administration  (FmHA)  for  the 
administration  of  rural  housing 
programs  under  title  V  of  the  Housing 
Act  of  1949.  Regulations  regarding 
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Planning  and  Performing  Development 
Work,  and  Farm  Labor  Housing  Grants 
are  also  impacted  by  this  rule.  This 
regulation  is  being  removed  since  the 
portions  thereof  that  contain 
information  the  public  needs  to  know 
are  published  in  29  CFR  parts  1,3,  and 
5.  Therefore,  this  action  will  remove 
duplication  of  regulations.  This  rule, 
however,  will  not  remove  or  change  the 
requirement  for  certain  RHS-financed 
construction  projects  to  comply  with  the 
Davis-Bacon  and  related  Acts. 
EFFECTIVE  DATE:  October  31. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  Suerdieck,  Architect,  Rural 
Housing  Service,  USDA.  Ag  Box  0761, 
Room  6309,  South  Agricultme  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  D.C.  20250-0761, 
Telephone  (202)  720-9619. 

SUPPLEMENTARY  INFORMATKM: 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  piuposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

-  This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  Administrator  of  RHS  has 
determined  and  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  it  will  not  change  the 
req  lirements  and  procedures  of  the 
Davis-Bacon  and  other  related  Acts,  as 
pubUshed  in  29  CFR  parts  1,  3  and  5 
and  as  they  apply  to  the  affected 
projects  financed  by  RHS. 

The  Unfunded  Mandate  Reform  Act 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RHS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  state,  local  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RHS  to  identify  and  consider  a 
reasonablu  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule. 


This  rule  contains  no  Federal 
mandates  (under  r^ulatory  provisions 
of  title  n  of  the  UMRA)  for  state,  local, 
and  tribal  governments  or  the  private 
sector.  Thus,  this  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  RHS  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  enviroiunent,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Programs  AflEected 

The  afiected  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Numbers: 

10.405    Farm  Labor  Housing  Loans  and 

Grants 
10.415     Rural  Rental  Housing  L,oans 

Intergovernmental  Consultation 

For  the  reason  set  forth  in  the  final 
rule  related  Notice  to  7  CFR  part  3015, 
subpart  V,  48  FR  29115,  June  24, 1983, 
these  programs  are  excluded  trom  the 
scope  of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Civil  Justice  Refiorm 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  eff'ect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  the  regulations  at  7 
CFR  part  11  and  part  1900,  subpart  B, 
be  exhausted  before  bringing  suit  in 
court  challenging  action  taken  under 
this  rule  unless  those  regulations 
specifically  allow  bringing  suit  at  an 
earlier  time. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  chapter  35  and  have  been 
assigned  OMB  control  numbers  1215- 
0017. 1215-0140,  and  1215-0149,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980.  This  final  rule 
does  not  impose  any  new  information 
collection  requirements  from  those 
approved  by  OMB. 


Discussion 

Procedures  and  requirements 
contained  in  this  regulation  for 
complying  with  the  Davis-Bacon  and 
related  Acts  are  also  contained  in  the 
Department  of  Labor  regulations  (29 
CFR  parts  1,  3,  and  5).  In  keeping  with 
the  spirit  of  regulation  reduction,  RHS 
feels  there  is  no  need  for  the  procedures 
and  requirements  to  be  pubHshed  in 
more  than  one  regulation.  The 
requirement  for  certain  RHS-financed 
construction  projects  to  comply  with  the 
Davis-Bacon  and  related  Acts  is  not 
removed  or  changed  in  any  way  by  this 
rule. 

Portions  of  this  regulation  that  only 
involve  internal  Agency  management 
are  revised  as  an  agency  guideline.  The 
guideline  is  for  RHS  usage  in 
implementing  procedures  as  prescribed 
in  the  Department  of  Labor  regulations. 
The  guideline  is  not  published  in  the 
Code  of  Federal  Regulations,  but  is 
available  in  any  RHS  ofRce.  Attached  to 
the  guideline  is  a  copy  of  the  labor 
standards  provisions  published  in  29 
CFR  part  5  and  may  be  locally 
reproduced  and  distributed  to  program 
participates  as  necessary. 

It  is  the  policy  of  this  Department  to 
publish  for  comment  rules  relating  to 
public  property,  loans,  grants,  benefits 
or  contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  prior  notice  and 
comment  since  it  involves  only  internal 
Agency  management,  and  publication 
for  prior  notice  and  comment  is 
unnecessary  and  contrary  to  the  public 
interest. 

Conforming  changes  which  are 
necessary  to  other  regulations  as  a  result 
of  removing  subpart  D  of  part  1901  are 
included. 

List  of  Subjects  in  7  CFR  Parts  1901, 
1924.  and  1944 

Agriculture,  Construction 
management;  Construction  and  repair. 
Energy  conservation.  Farm  labor 
housing,  Grant  programs — Housing  and 
community  development.  Housing, 
Loan  programs — Agriculture.  Loan 
programs — Housing  and  community 
development.  Low  and  moderate 
income  housing.  Migrant  labor. 
Minimum  wages.  Nonprofit 
organizations,  Public  housing,  Rent 
subsidies,  Rural  housing. 

Accordingly,  parts  1901,  1924  and 
1944  of  title  7.  Code  of  Federal 
Regulations  are  amended  as  follows: 
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PART  1901— PROQRAM-RELATED 
INSTRUCTIONS 

Subpfl  D   {Rinovd  and  R— rv>dl 

1.  Under  the  Authority  7  U.S.C.  1989. 
42  use.  1480.  and  subpart  D. 
consisting  of  §§1901. 151-1901. 158  and 
Exhibit  A.  is  removed  and  reserved. 

PART  1924— CONSTRUCTION  AND 
REPAIR 

2.  The  authority  citation  for  part  1924 
is  revised  to  read  as  follows: 

AMtlMrity:  5  U.S.C.  301;  7  U.S.C  1989:  42 
U.S.C.  1480. 

Subpsft  A— PtannInQ  tmt  Pspformlng 
Construction  and  OttMT  OevatopfiMin 

3.  Section  1924.6  is  amended  in 
paragraph  (a)(3)(iv)  by  revising  the 
woros  "and/or"  to  "or"  in  paragraph 
(a)(6)  by  revising  the  reference  to  "SCS" 
to  read  "NRCS:"  in  the  Srst  sentence  of 
paragraph  (a)(8)  by  revising  the  phrase 
"physically  handicapped  persons"  to 
read  "people  with  disabilities";  and  by 
revising  paragraph  (a)(S)  to  read  as 
follows: 

f19M.e    PaffomUng  dawalopinwit  wiortt. 

•        •        •         •        • 

(a)  •  •   * 

(5)  Labor  standards  provisions.  The 
provisions  of  the  Davis-Bacon  and 
related  acts,  which  are  published  by  the 
Department  of  Labor  (29  CFR  parts  1.  3 
and  5).  will  apply  when  the  contract 
involves  either  LH  grant  assistance,  or  9 
or  more  units  in  a  project  being  assisted 
under  the  HUD  section  8  housing 
assistance  payment  program  for  new 
construction. 


11924.13    [Aimratod] 

4.  Section  1924.13  is  amended  in 
paragraph  (e)(l)(ii).  Item  XVI  by 
removing  the  phrase  "(Exhibit  A  to 
Subpart  D  of  Part  1901  of  this  chapter, 
where  applicable.]"  and  by  adding  the 
phrase  "(Where  applicable.)". 


PART  1944— HOUSING 

5.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  1989;  42 
U.S.C.  1480. 

Sulipart  D— Farm  Labor  Housing  Loan 
and  Grant  Policiss,  Procsdures,  and 
Auttiorizations 

6.  Section  1944.169  is  amended  in 
paragraph  (c)(4)(v)  by  revising  the 
reference  to  the  "Administrator  of  the 
Soil  Conservation  Service"  to  read 


"Chief  of  the  Natural  Resources 
Conservation  Service;"  and  by  revising 
paragraph  (c)(2)  to  read  as  follows: 

11944.169   Teefinlesi,lagri.«Mf 


(c)'  •  • 

(2)  Labor  standards  provisions. 
Construction  financed  with  the 
assistance  of  an  LH  grant  will  be  subject 
to  the  provisions  of  the  Davis-Bacon  and 
related  acts,  and  the  regulations 
implementing  those  acts  published  by 
the  Department  of  Labor  regulations  at 
29  CFR  parts  1,  3.  and  5. 


SubfMTt  D  (Amsndwq 

7.  Exhibit  A-1  to  subpart  D  is 
amended  by  removing  the  last  two 
sentences  in  paragrapn  0  (E)  and  adding 
a  new  sentence  in  their  plaos  to  read  "u 
an  LH  grant  is  proposed,  constniction 
will  be  sub|ect  to  tne  provisions  of  the 
Davis-Bacon  and  related  Acts.  LH  grant 
applicants  should,  therefore,  obtain  a 
copy  of  the  Department  of  Labor 
regulations  (29  CFR  part  5),  which 
contain  the  applicable  labor  standards 
provisions." 

Dated:  August  16, 1996. 

Under  Secretary,  Rurai  Deveiopment 
jFR  Ooc  96-27766  Piled  10-30-96;  8:45  am] 
Mia^rr-u 


Aninwi  and  Plant  HaaNh  Inapactton 
Sarvica 

9  CFR  Pwta  71  and  75 
[Docksl  Na  96-040^ 

i«cM,  iiamova  mMrsnna  Nrovsmani 
Ragutatkxia 

aobicy:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACnON:  Direct  final  rule;  confirmation  of 
effiective  date. 


(RY:  On  September  10.  1996.  the 
Animal  and  Plant  Health  Inspection 
Service  published  a  direct  final  rule. 
(See  61  FR  47669-47671.  Docket  No. 
96-040-1.)  The  direct  final  rule  notified 
the  public  of  our  intention  to  remove 
the  regulations  governing  the  interstate 
movement  of  horses  aniected  with  or 
exposed  to  contagious  equine  metritis 
and  to  add  this  disease  to  a  list  of 
diseases  not  known  to  exist  in  the 
United  States.  The  last  areas  of  the 
United  States  quarantined  for 
contagious  equine  metritis  were 
removed  from  quarantine  in  1987,  and 
the  disease  has  not  been  kno%vn  to  exist 


in  the  United  States  since  that  time.  We 
did  not  receive  any  written  adverse 
comments  or  «vritten  notice  of  intent  to 
submit  adverse  comments  in  response  to 
the  direct  final  rule. 

EFfCCnvE  DATE:  The  effective  date  of  the 
direct  final  rule  is  confirmed  as: 
November  12, 1996. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Dr. 
Tim  Cordes.  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS.  4700  River  Road  Unit  43, 
Riverdale.  MD  20737-1231.  (301)  734- 
3279. 


21  U.S.C  111-113. 114«,  114a- 
1.  llS-117, 120-126,  and  134-134h;  7  CFR 
2.22,  2.80.  and  371.2(d). 

Done  in  Washington.  D.C.  this  24th  day  of 
October  1996. 
A.  Sliatiog, 

Acting  Administrator,  Animal  and  Plant 
Heattn  liupection  Service. 
(FR  Doc.  96-27973  Filed  1O-30-96:  8:45  am) 


9CFRPan78 
IDedMl  Na  99-043-1] 

BruoaHoala  In  Cattfa;  Stala 


and  Aiaa 


agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Interim  rule  and  request  for 
comments. 

aUMMARY:  We  are  amending  the 
brucellosis  regulations  concmiing  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Louisiana 
from  Class  A  to  Class  Free.  We  have 
determined  that  Louisiana  meets  the 
standards  fior  Class  Free  status.  This 
action  reUeves  certain  restrictions  on 
the  interstate  movement  of  cattle  from 
Louisiana. 

DATES:  Interim  rule  efliactive  October  31, 
1996.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  30. 1996. 

A00RE89E8:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-043-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-043-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue,  SW.. 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  J.  Gilsdorf.  Senior  Staff 
Veterinarian.  Cattle  Diseases  and 
Surveillance  Staff.  VS,  APHIS.  Suite 
3B08.  4700  River  Road  Unit  36. 
Riverdale.  MD  20737-1231,  (301)  734- 
7708. 

SUPPt-EMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free,  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  en  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
(1)  maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  diuing 
12  consecutive  months;  (2)  tracing  back 
to  the  farm  of  origin  and  successfully 
closing  a  stated  percent  of  all  brucellosis 
reactors  foimd  in  the  course  of  Market 
Cattle  Identification  (MO)  testing;  (3) 
maintaining  a  surveillance  system  that 
includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtering  establishments  in  the  MQ 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owns;  and  (4)  maintaining  minimum 
procedural  standards  for  administering 
the  program. 

Before  the  effective  date  of  this 
interim  rule,  Louisiana  was  classified  as 
a  Class  A  State. 

To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 


free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer;  (2)  trace  back  at  least  90  percent 
of  all  brucellosis  reactors  found  in  the 
course  of  MQ  testing  to  the  farm  of 
origin;  (3)  successfully  close  at  least  95 
percent  of  the  MCI  reactor  cases  traced 
to  the  farm  of  origin  during  the  12 
consecutive  month  period  immediately 
prior  to  the  most  recent  anniversary  of 
the  date  the  State  or  area  was  classified 
Class  Free;  and  (4)  have  a  specified 
surveillance  system,  as  described  above, 
including  an  approved  individual  herd 
plan  in  effect  within  15  days  of  locating 
the  source  herd  or  recipient  herd. 
After  reviewing  the  brucellosis 
program  records  for  Louisiana,  we  have 
concluded  that  this  State  meets  the 
standards  for  Class  Free  status. 
Therefore,  we  are  removing  Louisiana 
from  the  list  of  Class  A  States  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  States  in  §  78.41(a).  This 
action  relieves  certain  restrictions  on 
moving  cattle  interstate  from  Louisiana. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interatate  movement  of  cattle  from 
Louisiana. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  pubUcation  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

ExecutiTC  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  Louisiana  from  Class  A  to  Class 
Free  will  promote  economic  growth  by 
reducing  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  fivm  this  State. 


Testing  requirements  for  cattle  moved 
interstate  for  immediate  slaughter  or  to 
quarantined  faedlots  are  not  affected  by 
this  change.  Cattle  from  certified 
brucellosis-free  herds  moving  interatate 
are  not  affiected  by  this  change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  Louisiana,  as  well  as 
buyers  and  importers  of  cattle  from  this 
State. 

There  are  an  estimated  19,000  cattle 
herds  in  Louisiana  that  would  be 
affected  by  this  rule.  Ninety-eight 
percent  of  these  are  owned  by  small 
entities.  Test-eligible  cattle  offered  for 
sale  interstate  from  other  than  certified- 
free  herds  must  have  a  negative  test 
under  present  Class  A  status 
regulations,  but  not  under  regulations 
concerning  Class  Free  status.  If  such 
testing  were  distributed  equally  among 
all  herds  affected  by  this  rule.  Class  Free 
status  would  save  approximately  $3.64 
per  herd. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  of  Louisiana  will 
not  have  a  significant  economic  impact 
on  the  small  entities  affected  by  this 
interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  dociunent  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subiects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements, 
Transportation. 
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Accordingly.  9  CFR  part  78  is 
amended  as  follows: 

PART  78-BRUCELLOS18 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.SC  111-114«-1.  114g, 
115.  117.  120.  121.  123-126.  134b.  and  134f: 
7  CFR  2.22.  2.80.  and  371.2(d). 


§78.41 

2.  In  §  78.41,  oaragraph  (a)  is 
amended  by  adding  "Louisiana." 
immediately  after  "Indiana,". 

3.  In  §  78.41,  paragraph  (b)  is 
amended  by  removing  "Louisiana,". 

Done  in  Washington.  DC,  this  29th  day  of 
October  1996. 
Tarry  L.  Madky. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  96-28057  Piled  10-30-96;  8:45  am] 
aaoMQ  oooa  a4ia-»»-p 


DEPARTMENT  OF  THE  TREASURY 

Ofllc*  Of  Thrin  Supervision 

12  CFR  Part  510 

[96-102] 

RIN  166O-AB01 

Civil  Monetary  Penalty  Inflation 
Adjustment 

AOaiCY:  OfHce  of  Thrift  Supervision. 

Treasury. 

action:  Final  rule. 

SUMMARY:  Congress,  in  the  Federal  Civil 
Monetary  Penalty  hiflation  Adjustment 
A'n  of  1990.  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996, 
required  all  federal  agencies  with  the 
statutory  authority  to  impose  civil 
monetary  penalties  (CMPs)  to  regularly 
evaluate  those  CMPs  and  adjust  the 
maximum  CMPs  to  reflect  inflation  to 
ensure  that  the  CMPs  continue  to 
maintain  their  deterrent  value. 
Consequently,  OTS  is  issuing  this  final 
rule  to  implement  the  required 
adjustments  to  each  of  OTS's  CMP 
statutes. 

EFFECTIVE  DATE:  October  31.  1996. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Richard  Blanks,  Counsel  (Banking  and 
Finance).  (202)  906-7037,  Chief 
Counsel's  OfTice,  Regulations  and 
Legislation  Division.  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20.'>52. 
SUPPLEMOfTARY  INFORMATION:  The 
Federal  Civil  Monetary  Penalties 
Inflation  Adjustment  Act  of  1990 


(FtHMPIAA)  ■  provided  for  the  regular 
evaluation  of  CMPs  '  to  ensure  that  they 
continued  to  maintain  their  deterrent 
value  and  that  penalty  amounts  due  the 
Federal  Government  were  properly 
accounted  for  and  collected.  Saction 
3 1,001  (a)  of  the  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  (OCRRA)  sets  forth  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA),3  whicn  was  enacted  to  provide 
more  effiactive  tools  for  govemmentwide 
collection  of  delinquent  debt.  More 
specifically,  section  31,001(sHl)  of  the 
OCRRA  amended  the  PCMPIAA  by 
requiring  each  agency  to  taake 
inflationary  adjustments  to  the  CMPs 
found  in  statutes  that  it  administers.^ 
Such  adjustments  must  be  made  by 
regulationpublished  in  the  Federal 
Regislar.  The  first  inflation  adjustment 
is  required  by  October  23. 1996 — 180 
days  after  the  enactment  of  the  DQA. 
Thereafter,  agencies  must  make  inflation 
adjustmenta  by  regulation  at  least  once 
every  four  years.  Any  inciease  in  a  CMP 
applies  only  to  violations  that  oocur 
after  the  date  the  increase  takes  effect.' 
These  increases  in  maximum  CMPs  will 
not  necessarily  affect  the  amount  of  any 
CMP  OTS  seeks  in  connection  with  a 
particular  violation  becauae  OTS 
calculates  particular  CMPs  on  a  case-by- 
case  basis  based  upon  a  variety  of 
factors  (including  the  gravity  of  the 
violation,  whether  it  was  willful  or 
recurring,  and  any  harm  to  the 
depository  institution).  Thus,  the 
maximums  merely  serve  as  a  cap 
beyond  which  CMPs  may  not  go. 

The  statute  provides  that  the  inflation 
adjustment  shall  be  determined  by 
increasing  the  maximum  CMP  for  each 
CMP  by  a  cost-of-living  adjustment.  The 
term  "cost-of-living"  adjustment  is 
defined  as  the  percentage  for  each  CMP 
by  which  the  Consumer  Price  Index 
(CPI)  for  the  month  of  Jime  of  the 


•  Pub.  L  101-410:  28  U.S.C  2461  nota. 

'  Undar  tha  FCMPIAA.  the  tann  CMP  maan*  any 
panalty.  flna.  or  othar  •anction  that  (1)  U  for  a 
spacinc  monatary  amount  a«  providad  by  fadaral 
law,  or  has  a  maxiinuin  amount  provided  for  by 
iadaral  law:  (2)  la  aaaaaaad  or  anjorcad  by  an  agency 
pursuant  to  bderal  law.  and  (3)  la  aaaeiaad  or 
enforced  purauant  to  an  adminlaCratlra  proceeding 
or  a  civil  action  in  the  (adaral  court*.  Sae  12  U.S.C. 
2461  note.  All  three  requirements  muit  be  met  for 
a  fine  to  be  defined  aa  a  CMP. 

>Pub.L.  104-134  (April  26,  1996)  (to  be  codified 
at  28  U.S.C  2461  note). 

'  Some  of  OTS's  CMPi  are  in  a  comnxmly 
administered  statute.  12  U.S.C  1818.  Each  agency 
that  administers  this  statute  is  making  the  Identical 
adjustments. 

'  We  note  here  that  while  the  CMP  statutes  of 
other  agencies  frequently  provide  for  a  minimum 
and  maximum  penalty  amount,  all  of  OTS's  CMP 
statutes  provide  only  for  a  daily  maximum  amount 
and  do  not  contain  daily  minimum  amounts. 
Today's  rule  therefore  refers  only  to  maximum 
CMP*. 


calendar  year  preceding  the  adjustment 
exceeds  the  CPI  for  the  month  of  June 
of  the  calendar  year  in  which  the 
amount  of  such  CMP  was  last  set  or 
adjusted  pursuant  to  law.  Any  increase 
calculated  under  the  statute  must  be 
rounded  according  to  rounding  rules  set 
forth  in  the  statute.  Agencies  do  not 
have  discretion  in  choosing  whether  to 
adjust  a  maximum  CMP.  by  how  much 
to  adjust  a  maximum  CMP.  or  the 
methods  used  to  determine  the 
adjustment. 

To  help  explain  the  six-step 
statutorily-mandated  inflation 
adjustment  calculation,  we  will  use  the 
following  example.  Pursuant  to  12 
U.S.C.  1818(i).  OTS  may  impose  a  daily 
maximum  third-tier  CMP  not  to  exceed 
$1,000,000  for  violations  of  certain 
banking  laws.  The  first  step  in  the 
calculation  requires  finding  the 
Consumer  Price  Index  for  the  All  Urban 
Consumera  (CPI-U)  for  two  diffiarent 
time  periods.^  The  statute  reouires  that 
the  CPI-U  for  the  year  preceding  the 
year  of  adjustment  be  used,  which  here, 
because  the  adjustment  will  occur  in 
1996,  will  be  the  CPMJ  for  Jime,  1995, 
which  is  456.7.  The  CPl-U  for  June  of 
the  year  the  CMP  was  last  set  by  law  or 
adjusted  for  inflation  also  must  be 
determined.  Because  section  1818(i)  was 
adoDted  in  August.  1989,  the  CPI-U 
used  is  June.  1989.  which  is  371.7. 

Second,  to  calculate  the  cost  of  living 
adjustment  or  inflation  factor,  we  divide 
the  CPI-U  for  June  of  the  preceding  year 
of  the  adjustment  by  the  CPI-U  for  June 
of  the  year  the  CMP  was  last  set  by  law 
or  adjusted  for  inflation.  Using  our 
example,  the  CPI  for  June,  1995  (456.7) 
divided  by  the  CPI-U  for  June,  1989 
(371.7)  equals  1.23.  Therefore,  1.23  is 
our  inflation  factor. 

Third,  to  calculate  the  raw  inflation 
adjustment,  we  multiply  the  maximum 
penalty  amounts  set  by  law  by  the 
inflation  factor.  In  our  example, 
$1,000,000  multiplied  by  our  inflation 
factor  of  1.23  equals  $1,230,000. 

Fourth,  we  have  to  round  the  raw 
inflation  adjustment  amounts  according 
to  the  rounding  rules  set  forth  in  the 
FCMPIAA.  Since  we  round  the 
increased  amount,  we  calculate  the 
increased  amount  by  subtracting  the 
original  maximum  penalty  amounts 
from  the  raw  maximum  inflation 
adjustments.  The  increased  amount  for 
the  maximum  penalty  in  our  example  is 
$1,230,000  minus  $1,000,000.  which 
equals  $230,000.  According  to  the 
rounding  rules,  if  the  penalty  is  greater 


*The  Consumer  Price  Index  described  herein  was 
obuiited  from  the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  There  are  several  Consumer 
Price  Indices.  The  statute  requires  the  use  of  the 
CPI-U. 
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than  $200,000,  then  we  round  the 
increase  to  the  nearest  multiple  of 
$25,000.  Therefore,  the  maximum 
penalty  increase  for  our  example,  after 
application  of  the  rounding  rules,  is 
$225,000. 

Fifth,  we  find  the  inflation  adjustment 
maximum  penalty  after  rounding  by 
adding  the  rounded  increase  to  the 
original  maximum  penalty  amount  set 
by  law  to  calculate  the  maximiun 
inflation  adjusted  penalty  amoimts.  In 
our  example.  $1,000,000  plus  $225,000 
yields  a  maximum  inflation  adjusted 
penalty  amount  of  $1,225,000. 

Finally,  the  statute  provides  that  the 
inflation  adjustment  of  the  maximum 
penalty  amount  cannot  exceed  10%  of 
the  original  maximum  penalty  amount. 
Ten  percent  of  the  original  maximum 
penalty  amoimt  of  $1,000,000  in  our 
example  equals  $100,000.  Because  the 
increase  in  the  maximum  penalty 
amount  cannot  exceed  10%  of  the 
original  maximum  penalty  amoimt,  the 
adjusted  maximum  penalty  amount  in 
our  example  is  $1,100,000.  This  is  the 
amount  set  forth  in  the  regulation. 

The  six-step  calculation  just  described 
has  been  applied  to  all  of  OTS's  CMP 
statutes,  and  the  maximum  penalty 
amount  for  each  statute  is  set  out  in  the 
regulation. 

Need  ftor  an  Immediately  E£fiBctiTe  Final 
Rale 

Section  553  of  the  Administrative 
Procedure  Act ''  requires  separate 
findings  for  good  cause,  first,  that  notice 
and  comment  are  impracticable, 
imnecessary,  or  contrary  to  the  public 
interest  when  an  agency  determines  to 
issue  a  rule  without  prior  notice  and 
comment  and  second,  when  it 
determines  to  make  a  rule  effective 


without  a  30-day  delay.  Section  302  of 
the  Riegle  Community  Development  and 
Re^latory  Improvement  Act  of  1994  ■ 
requires  that  a  regulation  that  imposes 
new  requirements  take  effect  on  tiie  first 
day  of  the  quarter  following  publication 
of  the  final  rule.  That  section  provides, 
however,  that  an  agency  may  determine 
that  the  rule  should  take  effect  earlier 
upon  a  finding  of  good  cause. 

Under  the  statute,  agencies  must  make 
the  required  CMP  inflation  adjustments 
(1)  according  to  the  very  specific 
formula  set  rorth  in  the  statute  and  (2) 
by  October  23, 1996.  Agencies  have  no 
discretion  either  as  the  inflation 
adjustment  amount  or  this  timing  of  the 
adjustment.  Due  to  this  lack  of  agency 
discretion,  the  OTS  believes  that  notice 
and  comment  are  unnecessary.  For  these 
same  reasons,  the  OTS  believes  that 
there  is  good  cause  to  make  this  rule 
efEactive  immediately  upon  publication. 

Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  PubUc 
Law  104—4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 


an  agency  to  identify  and  (insider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
OTS  has  determined  that  the  rule  will 
not  result  in  expenditures  by  state, 
local,  or  tribal  governments  or  by  the 
private  sectCM'  oif  $100  million  or  more. 
Accordingly,  this  rulmnaking  is  not 
subject  to  section  202  of  the  Unfunded 
Mandates  Act 


List 


in  12  CFR  Part  510 


Administrative  practice  and 
procedure,  Pmalties. 

Accordingly,  OTS  amends  title  12. 
chapter  V,  part  510  of  the  Code  of 
Regulations  as  set  forth  below. 

PART  510— M»CELLANEOU8 
ORGANIZATIONAL  REGULATIONS 

The  authority  citation  for  part  510  is 
revised  to  read  as  follows: 

Aatfaority:  12  U.S.C  1462a,  1463. 1464; 
Pub.  L.  101-410, 104  Stat  890;  Pub.  L.  104- 
134, 110  Stat  1321-358. 

2.  Section  510.6  is  added  to  read  as 
follows: 

1510.6    Ctvll  money  penalty  Inflation 
adjuatment. 

Pursuant  to  the  Federal  Qvil 
Monetary  Penalties  Inflation 
Adjustment  Act  of  1990  (28  U.S.C.  2461 
note),  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996 
(Pub.  L.  104-134. 110  Stat  1321-358). 
OTS  is  required  to  make  inflationary 
adjustments  for  civil  monetary  penalties 
in  statutes  that  it  administers,  liie 
following  chart  displays  those 
adjustments,  as  calculated  pursuant  to 
the  statute: 


U.S.  Code  citation 


CMP  description 


New  maximum 
amount 


12  U.S.C.  1464(v)(4)  

12  U.S.C.  1464(v)(5)  

12  U.S.C.  1464(v)(6) 

12  U.S.C.  1467(d)  

12  U.S.C.  1467a(i)(3)  .... 
12  U.S.C.  1467a(r)(1)  ... 
12  U.S.C.  1467a(r)(2)  ... 
12  U.S.C.  1467a(r)(3)  ... 
12  U.S.C.  181 70X1 6)(A) 
12  U.S.C.  18170)(16)(B) 
12  U.S.C.  18170)(16)(C) 
12  U.S.C.  1818(i)(2)(A)  . 
12  U.S.C.  1818(i)(2)(B)  . 
12  U.S.C.  1818(i)(2)(C)  . 

12  U.S.C.  3349(b)  

12  U.S.C.  3349(b)  

12  use.  3349(b)  

42  use.  4012a(t)  


Reports  of  Condition — 1st  Tier  

Reports  of  Condition— 2ncl  Tier  

Reports  of  Condition — 3rd  Tier „ 

Refusal  to  Cooperate  in  Exam  

Holding  Company  Act  Violation  

Laie/lnaocurate  Reports — 1st  Tier 

Late/Inaccurate  Reports— 2nd  Tier 

Late/Inaccurate  Reports — 3rd  Tier  

Change  in  Control — 1st  Tier 

Cttange  in  Control— 2nd  Tier 

Change  in  Control — 3rd  Tier 

Violation  of  l^aw  or  Unsafe  or  Unsound  Practice— 1st  Tier 

Violation  of  L^w  or  Unsafe  or  or  Unsound  Practice — ^2nd  Tier 
Violation  of  L.aw  or  Unsafe  or  Unsound  Practice — 3rd  Tier  .... 

Appraisals  Violation — 1st  Tier 

Appraisals  Violation — 2nd  Tier  

Appraisals  Violation — 3rd  Tier  

Rood  Insurance  


$2,000 

22,000 

1,100,000 

5,500 

5,500 

2,000 

22,000 

1,100,000 

5.500 

27,500 

1,100,000 

5,500 

27,500 

1.100,000 

5,500 

27,500 

1,100,000 

350/105,000 


'  5  U.S.C.  553. 


•12U.S.C.  4802. 
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Dated:  October  22.  1996. 

By  the  Office  of  Thrift  Supervision. 
Nioolaa  P.  RataiiuM, 
Director. 
(FR  Doc.  96-27927  Piled  10-30-96;  8:45  am) 

MLUNOOOCM  tTW-OI-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatkm  AdmlnMretkxi 

14  CFR  Part  96 

[Docket  Na  28606;  AmdL  Na  366] 

IFR  Altliudea,  Mlaoettaneoua 
Aineodments 

AOBCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

StMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  OATE:  0901  UTC.  December  5, 
1996. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Paul  ].  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  D.C.  20591: 
telephone:  (202)  267-8277 


aUFPLfeMCNTARY  MPORMATION:  This 
amendment  to  part  95  of  the  Federal 
AriatioD  Regulations  (14  CFR  part  05) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  ((X)Ps)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Role 

The  specified  IFR  altitudes,  when 
used  in  conjimction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  firequency  interferance.  The 
reasons  and  circimutances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safiety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  USM-.  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effiective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
eRective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
Contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
ciirrent. 

It,  therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  th^  Regulatory 
Flexibility  Act. 

List  of  Sobiects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washlogtoa,  D.C  on  October  25, 
1996. 


iCAocanU. 

Director.  Flight  Standards  Service. 

Adopdm  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Admininistrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC. 

PART  96— [AM^DED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g).  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44719, 
44721. 

2.  Pari  95  is  amended  to  read  as 
follows: 

BMJJNQ  COM  4t10-1>-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

15  CFR  Part  902 

50  CFR  Part  648 

[Docket  Na  960520141-6277-04;  i.D. 
0730960] 

RIN  0648-nAH06 

Fiaheriea  of  ttw  Northeaatem  United 
Stataa;  Amendment  8  to  ttte  Summer 
Flounder  and  Scup  Fiahary 
Management  Plan;  Reaubmiaaion  of 
Diaapproved  Maaturoa 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  three  provisions  of 
Amendment  8  to  the  Fishery 
Management  P.Ian  for  the  Summer 
Flounder  and  Scup  Fisheries  (FMP)  that 
were  initially  disapproved,  but  that 
have  been  revised  and  resubmitted  by 
the  Mid-Atlantic  Fishery  Management 
Council  (Council).  These  measures 
establish  criteria  under  which  vessels 
under  construction  or  being  rerigged  for 
the  scup  fishery  on  January  26, 1993, 
can  qualify  for  a  moratorium  permit; 
define  scup  pots  and  traps;  and  require 
the  consideration  of  recreational 
landings  in  the  process  of  setting  annual 
recreational  harvest  limits.  The  intent  of 
Amendment  8  is  to  reduce  fishing 
mortality  and  to  allow  the  stock  to 
rebuild. 

EFFECTIVE  DATE:  December  2.  1996. 
ADDRESSES:  Copies  of  Amendment  8, 
the  final  environmental  impact 
statement,  the  regulatory  impact  review, 
and  other  supporting  documents  are 
available  from  David  R.  Keifer. 
Executive  Director.  Mid-Atlantic 
Fishery  Management  Council.  Room 
2115,  Federal  Building,  300  South  New 
Street.  Dover,  DE  19901. 

Comments  regarding  burden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  final  rule 
should  be  sent  to  Dr.  Andrew  A. 
Rosenberg.  Regional  Administrator.  One 
Blackburn  Drive,  Gloucester,  MA  01930 
and  the  Office  of  Information  and 
Regulatory  Afiairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C.  20503  (Attention: 
NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Gouveia,  Fishery  Management 
Specialist,  508-281-9280. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Council  submitted  Amendment  8 
to  the  FMP  on  April  23, 1996.  NMFS. 
on  behalf  of  the  Secretary  of  Commerce 
(Secretary),  disapproved  six  measures 
proposed  in  Amendment  8  upon  . 
preliminary  evaluation  of  the 
amendment  as  authorized  under  section 
304(a)(l)(A)(ii)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  measures,  which 
were  foimd  to  be  inconsistent  with  the 
national  standards  and  other  applicable 
law,  would  have:  (1)  Conferred 
moratorium  permit  eligibility  upon 
vessels  that  were  rerigging  on  January 
26, 1993,  and  landed  scup  prior  to  the 
implementation  of  the  FMP;  (2)  required 
vessels  to  keep  scup  catches  of  less  than 
4,000  lb  (1.814  kg)  (the  level  at  which 
the  minimum  mesh  requirement  is 
triggered)  in  100-lb  (45.36  kg)  boxes  to 
enhance  enforcement;  (3)  accepted  state 
dealer  permits  in  Ueu  of  the  required 
Federal  permit;  (4)  denied  access  to  the 
exclusive  economic  -zone  to  vessels  firim 
states  that  do  not  implement 
recreational  measures  equivalent  to 
those  specified  in  the  Federal  plan;  (5) 
used  state  regulations  to  define  scup 
pots  for  the  residents  of  that  state;  and 
(6)  established  annual  recreational 
harvest  limits  and  deducted  catches  in 
excess  of  those  limits  from  the  limits  for 
the  following  year.  The  remainder  of 
Amendment  8  was  approved  by  NMFS 
on  behalf  of  the  Secretary  on  July  29, 
1996.  A  final  rule  implementing  the 
approved  measures  in  Amendment  8 
was  published  on  August  23, 1996  (61 
FR  43420).  It  was  effective  on 
September  23, 1996. 

The  Council  and  Atlantic  States 
Marine  Fisheries  Commission's  Summer 
Flounder.  Scup,  and  Black  Sea  Bass 
Board  met  on  May  15, 1996,  to  review 
the  disapproved  measures  and.  pursuant 
to  section  304(b)(3)(A)  of  the  Magnuson 
Act.  voted  to  resubmit  three  provisions: 
The  rerigging  measure,  the  scup  pot  and 
trap  definition,  and  the  annual 
recreational  harvest  limit.  The 
remaining  disapproved  measures  were 
not  resubmitted. 

ResulMnitted  Measures 

For  the  purposes  of  moratorium 
eligibility,  the  resubmitted  provision 
requires  that  a  vessel  under  construction 
for,  or  being  rerigged  for,  use  in  the 
directed  fishery  for  scup  on  January  26, 
1993.  must  have  landed  scup  for  sale  by 
January  26, 1994.  For  the  purpose  of  this 
paragraph,  "under  construction"  means 
that  the  keel  had  been  laid  or  the  vessel 
was  under  ivritten  agreement  for 
construction  or  the  vessel  was  under 


written  contract  for  purchase.  "Being 
rerigged"  means  physical  alteration  of 
the  vessel  or  its  gear  has  begun  to 
transform  the  vessel  into  one  capable  of 
fishing  commercially  for  scup. 

Scup  pots  and  traps  are  defined  as 
pots  or  traps  used  in  catching  and 
retaining  scup.  Harvesters  will  be 
required  to  mark  such  gear  with 
numbers  assigned  by  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  and/or 
identification  markings  as  required  by 
the  vessel's  home  port  state. 

A  coastwide  harvest  limit  will  be 
specified  in  the  second  year  of 
implementation  of  the  amendment  at  a 
level  that  will  reduce  the  exploitation 
rate  to  the  level  specified  in  the 
rebuilding  schedule.  This  harvest  limit 
will  be  allocated  78  percent  to  the 
commercial  fishery,  via  a  coastwide 
commercial  quota,  and  22  percent  to  the 
recreational  fishery,  via  a  recreational 
harvest  limit.  The  coastwide  harvest 
limit  will  be  set  annually  following  the 
Monitoring  Committee  process  set  forth 
in  the  amendment.  Any  landings  in 
excess  of  the  commercial  quota  will  be 
deducted  from  the  following  year's 
quota.  Any  landings  in  excess  of  the 
commercial  quota  would  be  deducted 
from  the  following  year's  quota.  Any 
landings  in  excess  of  the  target  harvest 
level  will  be  considered  in  the  process 
of  setting  a  recreational  harvest  Umit  in 
the  following  year. 

CtHuments  and  ReqMOses 

The  proposed  rule  was  published  on 
August  26, 1996  (61  FR  43725),  and 
provided  a  comment  period  that 
concluded  on  September  16,  1996.  No 
comments  were  received  on  the  ' 
proposed  rule. 

Changes  in  the  Final  Rule  firom  the 
Proposed  Rule 

This  final  rule  implements  provisions 
of  Amendment  8  by  amending  50  CFR 
part  648.  Fisheries  of  the  Northeastern 
United  States.  The  proposed  rule  would 
have  amended  50  CFR  part  625,  the 
Summer  Flounder  Fishery,  which,  as 
part  of  the  President's  Regulatory 
Reinvention  initiative,  was  consolidated 
into  part  648.  As  a  resuh  of  this 
regulatory  consolidation,  and  to  clarify 
the  intent  of  this  rule,  the  final  rule  does 
not  use  the  same  regulatory  language  as 
the  proposed  rule,  but  the  measures  are 
substantively  the  same.  In  some  cases, 
fisheries  in  addition  to  scup  that  are 
managed  under  part  648  may  be 
referenced  in  the  regulatory  language. 
The  regulations  governing  these  other 
fisheries  have  not  been  amended  here. 
Their  mention  in  the  regulatory 
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language  is  merely  to  reduce  confusion 
for  the  reader. 

In  648.2,  a  change  has  been  made  to 
the  language  of  the  deRnition  for  "scup 
pot  or  trap"  in  the  proposed  rule.  The 
words  "used  in"  have  been  inserted  to 
empbasin  that  the  vent  size 
requirements  and  other  gear  restrictions 
implemented  for  the  directed  scup  pot 
fishery  would  pertain  only  to  pots  used 
in  that  fishery.  In  addition,  a  definition 
for  "under  construction"  has  been 
added  to  the  regulatory  text 

Under  NOAA  Administrative  Order 
205-11,  7.01.  dated  December  17. 1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated,  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  the  authority  to  sign  material  for 
publication  in  the FedenuBegisler. 

Clwrifkation 

The  Regional  Administrator  has 
determined  that  this  final  rule  is 
necessary  for  the  conservation  and 
management  of  the  scup  fishery  and  that 
it  is  consistent  with  the  Magnuson  Act 
and  other  applicable  law. 

This  action  has  been  determined  to  be 
not  significant  for  purpoaes  of  E.O. 
12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  perscm  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  FRA  imless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  a  collection-of- 
informatlon  rBtjuirement  subject  to  the 
Paperwork  Reduction  Act  CFRA).  This 
coflection-of-infbrmation  requirement 
has  been  approved  by  OMB.  The 
requirement  to  mark  traps  and  pots  has 
been  approved  under  OMB  Control 
Number  0648-0305.  The  marking  of 
traps  and  pots  is  estimated  to  take  1 
minute  per  trap  or  pot. 

The  estimated  response  time  includes 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  burden 
estimates,  or  any  other  aspect  of  this 
data  collection,  including  suggestions 
for  reducing  the  burden,  to  NMFS  and 
OMB  (see  AOOnoSES). 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commen.-e  certified  to 
the  Chief  Counsel  for  Advoca<:y  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
were  discussed  in  the  proposed  rule 


published  in  the  Federal  laglster  on 
August  28, 1996  (61  FR  43725).  No 
comments  were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

UatofSi^tKts 

50  CFR  Part  902 

Reporting  and  recordkeeping 
requlremants. 

S0CFRPart646 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  reqxdrements. 

Deled:  October  25. 1996. 
NsKyFaalar. 

Acting  AMsittant  Adminittratorfdr  Fiahariu, 
National  Marine  rUmietSeryicm.  National 
Oceanic  and  Atmoepharic  Atbninittratiotk 

For  the  reeaons  set  out  in  the 
preamble.  15  CFR  diapter  DC  and  50 
CFR  chapter  VI  are  amended  as  follows: 

ISCmCHAPTIIIIX 

PART  902— NOAA  ■W^OnHATIOii 
OOLLfCnON  REQUmOflENr  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

AwAetttp  44  U.S.C  3501  et  mq. 

2.  In  §  902.1,  in  paragraph  (b).  the 
table  is  amended  by  adding,  in 
numerical  order,  the  following  entry  is 
added  to  read  as  follows: 


I9Q2.1    OMBoonlPOl 

:tettie~ 


(b)*"  • 

CFH  put 

•ection  where  the  In- 
formation collection 
requirement  is  lo- 
cated 


Current  OMB  control 
number  (til  numtwn 
begin  «ritfa  0646-) 


SO  CFR 


fe4a.i23 


-0305 


50  CFR  CHAPTER  VI 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITEO  STATES 

3.  The  authority  citation  for  ptart  648 
continues  to  read  as  follows: 

Anthority:  16  U.S.C.  1801  et  seq. 

4.  In  §  648.2.  the  definitions  for  "Scup 
pot  or  trap"  and  "Under  construction" 
are  added  in  alphabetical  order  to  read 
as  follows: 


fftMJ 


Scup  pot  or  trap  meens  a  pot  or  trap 
used  in  catching  and  retaining  scup. 

Under  construction  means  that  the 
keel  had  been  laid  or  the  vessel  was 
under  written  agreement  for 
construction  or  the  vessel  was  under 
writtm  contract  for  purchase. 


5.  In  $648.4. 
is  added  to 


ragnph  (a)(6)(i)(A)(3) 
follows: 


IM0.4 

(a)  •  •  • 

(6)  •  •  • 

(i)  •  •  • 

(A)  •  •  • 

(3)  The  vessel  was  under  construction 
for.  or  was  being  rarigged  for,  use  in  the 
directed  fishery  for  scup  on  ^uary  26, 
1993.  provided  the  vessel  landed  scup 
for  sale  by  January  26, 1994. 

6.  In  S  648.14.  par^raph  (k)(12)  is 
added  to  read  as  follows: 


1648.14 


(k)"* 

(12)  Use  a  scup  trap  or  pot  that  is  not 
marked  in  accordance  with 
§648. 123(b)(3). 

•        •        •        *        • 

7.  In  §648.123.  paragraph  (b)(3)  is 
added  to  read  as  follows: 


§•41.123 


(b)*  •  • 

(3)  Pot  and  trap  identification.  Pots  or 
traps  used  in  fishing  for  scup  must  be 
marked  with  a  code  of  identification 
that  may  be  the  number  assigned  by  the 
Regional  Director  and/or  the 
identification  marking  as  required  by 
the  vessel's  home  port  state. 

(FR  Doc  96-27903  Filed  10-28-96, 9:18  am] 


SOCIAL  SECURITY  AOMNSSTRATION 
20  CFR  Parti  404  and  410 


Ovefpcynient  Appeal  end  Waiver 
Rights 

AOGNCY:  Social  Security  Administration 

(SSA). 

action:  Final  rides. 

summary:  In  these  final  regulations  we 
address  the  rights  of  individuals 
regarding  overpayment  and  waiver 
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determinations  in  the  Social  Security 
and  Black  Lung  benefits  programs  by 
stating  policy  established  as  a  result  of 
a  series  of  court  decisions,  beginning 
with  the  1974  court  decision  in 
Buffington,  et  al.  v.  Weinberg^  and 
inducting  the  Supreme  Court  decision 
in  CaJifano  v.  Yamasaki.  The  effect  of 
these  final  regulations  is  to  codify  these 
additional  ri^ts  for  overpaid 
individuals  established  in  these  court 
decisions. 


;  DATE:  These  final  rules  are 
eCfective  December  2, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT:  Lois 

BeiK.  Legal  Assistant,  3-B-l  Operations 
Building.  6401  Security  Boulevard. 
Baltimore,  MD  21235,  (410)  965-1713 
for  information  about  these  rules.  For 
information  on  eligibility  or  claiming 
benefits,  call  our  national  toll-fiee 
number,  1-800-772-1213. 

SUPPLEMENTARY  MFORMATKM: 

BackgnNUKl 

Section  204(b)  of  the  Social  Security 
Act  (the  Act)  provides  that  the 
Commissioner  of  Social  Security  (the 
Commissioner)  shall  not  recover  an  old- 
age,  survivcHv,  and  disability  insurance 
(OASDI)  overpayment  fit)m  any 
individual  who  is  without  fault  in 
causing  the  overpayment  if  recovery 
fit>m  that  individual  would  "defeat  the 
purpose"  of  titie  n  of  the  Act  or  be 
"against  equity  and  good  conscience." 
Sections  205(a)  and  702(a)(5)  of  the  Act 
authorize  the  issuance  of  regulations 
regarding  our  overpayment  recovery 
policies. 

Sections  411(b)  and  426(a)  of  the 
Black  Lung  Benefits  Act  (30  U.S.C 
921(b)  and  936(a)),  authorize  the 
Commissioner  to  issue  regulations  to 
administer  the  provisions  of  the  Black 
Lung  benefits  program.  The  provisions 
for  recovery  of  an  overpayment  bam  an 
individual  under  the  Black  Lung 
benefits  program  (Fart  B)  regulations 
generally  parallel  the  regulations  of  the 
OASDI  programs. 

On  October  22, 1974.  the  U.S.  Distiict 
Court  for  the  Western  District  of 
Washington  in  Buffington,  et  al.  v. 
Weinberger,  No.  734-73C2,  stopped 
SSA  firom  recovering  overpaid  Social 
Security  benefits  without  first  giving 
each  member  of  the  plaintiff  class 
adequate  written  notice  of  the 
overpayment  determination  and  the 
right  to  a  pre-recoupment  hearing. 

The  court  ordered  that  the  written 
notice  must  include: 

1.  A  statement  of  the  alleged 
overpayment,  an  explanation  of  the 
basis  for  the  overpayment  and  SSA's 
proposed  action  to  recover  the 
overpayment; 


2.  A  statement  of  the  individual's 
right  to  a  pre-recoupment  hearing: 

3.  Instructions  and  forms  for 
requesting  a  pre-recoupment  hearing; 

4.  An  explanaticm  tnat  if  the 
individual  did  not  request  a  pre- 
recoupment  hearing  within  30  days  of 
the  date  of  mailing  of  the  overpayment 
notice,  it  would  be  presumed  that  the 
individual  waived  tiis/her  right  to  the 
hearing  and  recovery  of  the  alleged 
overpayment  would  begin; 

5.  A  statement  of  any  other 
administrative  relief  available  (La., 
reomsideration  of  the  feet  and/m 
amount  of  overpayment  and  waivw  of 
recovmy  of  the  overpayment);  and 

6.  A  statement  that  an  SSA  office 
would  help  the  individual  complete  and 
submit  forms  for  appeal  or  waiver 
requests. 

The  court  also  ordered  the  following: 

1.  SSA  liad  to  restore  all  benefits 
withheld  firom  the  named  plaintiCEs 
pending  an  opp<Htimity  for  a  pre- 
recoupment  hearing. 

2.  Each  individual  had  to  be  given  the 
opportunity  to  examine  his/her  claims 
file  at  least  5  days  prior  to  the  date  of 
the  pre-recoupment  hearing. 

3.  The  pre-recoupment  hearing  had  to 
be  conducted  by  an  SSA  employee  who 
had  no  prior  knowledge  of  the  events 
leading  to  the  overpayment 
determination  and  the  decision  to 
recovOT  the  overpayment. 

4.  At  the  hearing,  the  individual  had 
to  be  given  the  opportunity  to: 

•  Appear  pwscMially,  testify,  and 
cross-examine  any  witnesses; 

•  Be  represented  by  an  attorney  or 
other  representative;  and 

•  Submit  dociunents  for 
consideration  at  the  hearing. 

Hie  court  did  not  require  that  a 
transcript  be  made  of  the  hearing. 

5.  After  the  hearing,  SSA  had  to  issue 
a  written  decision  to  the  individual  (and 
his/her  represmitative,  if  any)  sfiecifying 
the  findings  of  fact  and  conclusions  in 
support  of  the  decision  and  advising  of 
the  individual's  right  to  appeal  the 
decision. 

In  accordance  with  the  court  order, 
SSA  began  to  issue  overpayment  notices 
containing  all  of  the  aforementioned 
information  and  to  offer  pre-recoupment 
hearings  to  all  class  members. 

On  June  20, 1979,  the  Supreme  Court 
held  in  Califano  v.  Yamasaki,  442  U.S. 
682  (1979),  that  individuals  who  file  a 
written  request  for  waiver  are  entitled  to 
the  opportunity  for  a  pre-recoupment 
oral  hearing,  but  those  who  request  only 
reconsideration  are  ^ot  so  entitled. 
Thereafter,  SSA  applied  revised 
overpayment  notice  and  pre- 
recoupment  hearing  procedures  to  all 
individuals  determined  to  be  overpaid 


under  the  tiUe  D  or  Black  Lung  bmefit 
programs.  On  July  31, 1981.  the 
Buffingpon  court  required  SSA  to 
schedule  pre-reooupment  hearings 
automatit^y  for  individuals  whose 
request  for  waiver  of  ovwpaymmt 
recovery  could  not  be  approved  after 
initial  paper  review.  On  February  10, 
1983,  the  Buffinglton  court  approved 
procedures  developed  by  SSA  in 
resp<mse  to  the  1981  decree  whereby 
pre-recoupment  hearings  would  be 
scheduled  automatically  but  ordered 
SSA  to  schedule  the  hearings  through  a 
writtffla  notice  to  the  claimant.  The 
scheduling  letter  had  to  omtain  tiie 
date,  time  and  place  of  the  hearing;  the 
procedure  for  reviewing  the  claims  file 
before  the  hearing;  the  procedure  for 
seeking  a  change  in  the  scheduled  date, 
time,  and/or  place;  and  all  other 
infinrmation  necessary  to  fully  inform 
the  claimant  about  the  pre-reooupment 
hearing.  SSA  began  to  automatically 
schedule  pre-recoupment  hearings  in 
writing  in  April  1983.  The  court  also 
retained  jurisdiction  over  the  matter  and 
prohibited  any  changes  in  the 
overpayment  procedures  it  had 
approved  without  prior  notification  of 
plaintiffs'  counsel  and  prior  approval 
fiom  the  court. 

In  its  order  of  October  19, 1987,  the 
Buffington  court  approved  SSA's  plan  to 
transfer  waiver  decisionmaking 
authority  for  Retirement  and  Survivors 
Insurance  overpayments  fitim  the 
processing  centere  to  the  field  offices. 
SSA  implemented  this  change  in  July 
1988. 

On  April  13, 1994,  the  Buffington 
court  approved  a  stipulation  modifying 
the  court's  injunction  in  this  matter. 
Under  the  stipulation,  plaintiffs  agreed 
to  withdraw  counsel  notification  and 
court  approval  requirements  for  future 
changes  to  SSA  overftayment  policies. 
In  return,  SSA  agreed  to  promulgate  a 
Social  Security  Ruling  (SSR)  and  then 
final  regulations  embodying  the 
overpayment  requirements  set  forth  in 
Yamasaki,  above.  SSA  published  the 
SSR  on  July  11, 1994  (59  FR  35378). 
published  proposed  regulations  on  June 
2, 1995  (60  FR  28767),  and  is  now 
publishing  final  regulations  to  fulfill  its 
commitments  under  the  stipulation. 

Current  Regulations 

Our  current  regulations  do  not 
address  the  adequate  notice,  face-to-face 
oral  hearing,  or  appeal  step  issues  noted 
above.  However,  SSA  has  been 
complying  with  the  court  orders 
described  above  through  program 
instructions  approved  by  the  Buffington 
court. 
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Regulations  Changes 

We  are  restating  in  regulations  the 
policies  enunciated  in  the  court 
decisions  and  established  in  our 
program  instructions.  The  final 
regulations  provide  that  when  an 
overpayment  is  discovered,  we  notify 
the  individual  immediately.  The  notice 
includes: 

1.  The  overpayment  amount  and  how 
and  when  it  occurred; 

2.  A  request  for  full,  immediate 
refund,  unless  the  overpayment  can  be 
withheld  from  the  next  month's  benefit; 

3.  The  proposed  adjustment  of 
benefits  if  refund  is  not  received  within 
30  days  after  the  date  of  the  notice  and 
adjustment  of  benefits  is  available; 

4.  An  explanation  of  the  availability 
of  a  different  rate  of  withholding  when 
full  withholding  is  proposed, 
installment  payments  when  refund  is 
requested  and  adjustment  is  not 
currently  available,  and/or  cross- 
program  recovery  when  refund  is 
requested  and  the  individual  is 
receiving  another  type  of  payment  from 
SSA  (language  about  cross-program 
recovery  is  not  included  in  notices  sent 
to  individuals  in  jurisdictions  where 
this  recovery  option  is  not  available; 
currently,  cross-program  recovery  is  not 
available  to  residents  of  New  York,  and 
Pennsylvania); 

5.  Ail  explanation  of  the  right  to 
request  waiver  of  adjustment  or 
recovery  and  the  automatic  scheduling 
of  a  file  review  and  pre-recoupment 
hearing  (commonly  referred  to  as  a 
personal  conference)  if  a  request  for 
waiver  cannot  be  approved  after  initial 
paper  review; 

6.  An  explanation  of  the  right  to 
request  reconsideration  of  the  fact  and/ 
or  amount  of  the  overpaymeot 
determination; 

7.  Instructions  about  the  availability 
of  forms  for  requesting  reconsideration 
and  waiver; 

8.  An  explanation  that  if  the 
individual  does  not  request  waiver  or 
reconsideration  within  30  days  of  the 
date  of  the  overpayment  notice, 
adjustment  or  recovery  of  the 
overpayment  will  begin; 

9.  A  statement  that  an  SSA  office  will 
help  the  individual  complete  and 
submit  forms  for  appeal  or  waiver 
requests;  and 

10.  A  statement  that  the  individual 
.should  notify  SSA  promptly  if 
reconsideration,  waiver,  a  lesser  rate  of 
withholding,  repayment  by  installments 
or  cross-program  adjustment  is  wanted. 

Form  SSA-3105  (Important 
Information  About  Your  Appeal  and 
Waiver  Rights)  is  included  with  each 
overpayment  notice.  The  SSA-3105 


further  explains  the  pre-reooupnwnt 
review  process  and  contains  a  tear-off 
form  which  the  individual  may 
complete  and  return  to  SSA  if  he/she 
wants  reconsideration  andJor  waiver. 

The  fliul  regulations  also  provide  that 
to  ensiue  meaningful  opportunity  to 
contest  the  corroctness  of  an 
overpayment  determination  and/or 
establish  entitlement  to  waiver,  the  date 
on  which  full  refund  is  due  and,  if 
appropriate,  the  date  on  which 
adjustment  will  begin  must  be  at  least 
30  days  after  the  date  of  the 
overpayment  notice.  If  the  indiTidual 
responds  within  30  days  after  the  date 
of  me  overpayment  notice.  SSA  must 
take  action  to  ensure  that  benefit 
payments  are  not  interrupted.  Any  time 
waiver  is  requested,  SSA  stops 
adjustment  or  recovery. 

When  waivOT  is  requested,  the 
individual  gives  SSA  information 
(usually  on  Form  SSA-632-BK  (Request 
for  Waiver  of  Overpayment  Recovery  or 
Change  in  Repayment  Rate))  to  support 
his/her  contention  that  he/she  is 
without  fault  in  causing  the 
overpayment  and  that  recovery  would 
either  cause  financial  hardship  or  be 
inequitable.  That  information,  along 
with  supporting  documentation,  is 
reviewed  to  determine  if  waiver  can  be 
approved. 

If  waiver  cannot  be  approved  after 
this  review,  the  individual  is  notified  in 
writing  and  given  the  dates,  times  and 
place  of  the  nie  review  and  personal 
conference:  the  procedure  for  reviewing 
the  claims  file  prior  to  the  personal 
confisrence;  the  procedure  for  seeking  a 
change  in  the  scheduled  dates,  times, 
and/or  place;  and  all  other  information 
necessary  to  fully  inform  the  individual 
about  the  personal  conference.  The  file 
review  is  always  scheduled  at  least  5 
days  before  the  personal  conference. 

At  the  file  review,  the  individual  and 
the  individual's  representative  have  the 
right  to  review  the  claims  file  and 
applicable  law  and  regulations  with  the 
decisionmaker  or  another  SSA 
representative  who  is  prepared  to 
answer  questions.  We  will  provide 
copies  of  material  related  to  the 
overpayment  and/or  waiver  from  the 
claims  file  or  pertinent  sections  of  the 
law  or  regulations  that  are  requested  by 
the  individual  or  the  individual's 
representative. 

Although  the  individual  may  be 
represented  at  the  personal  conference, 
he/she  must  also  be  present.  This 
requirement  is  consistent  with  the 
Supreme  Court's  reasoning  in  Califano 
v.  yamasaki.  In  Yamasaki,  the  court 
concluded  that  written  review  could  not 
satisfy  SSA's  obligation  to  make  an 
accurate  waiver  determination  because 


an  evaluation  of  Cault  requires  an 
evaluation  of  all  pertinent 
drcumstancaa.  such  as  the  recipient's 
intelligence,  and  physical  and  mental 
condition.  The  court  said,  "We  do  not 
see  how  these  can  be  evaluated  absent 
personal  contact  between  the  recipient 
and  the  person  who  decides  his  case." 
Id.  at  698. 

SSA  will  provide  suitable  private 
space  for  the  personal  conference. 
However,  if  the  individual  cannot  come 
to  the  confisrence  site  for  a  legitimate 
reason  (e.g.,  he/she  is  incapacitated), 
SSA  personnel  will  travel  as  far  as 
necessary  to  conduct  the  conference. 

At  the  personal  conference,  the 
individual  is  given  the  opportunity  to: 

1.  Appear  personally,  testify,  cross- 
examine  any  witnesses,  and  make 
arguments; 

2.  Be  represented  by  an  attorney  or 
other  representative,  although  the 
individual  must  be  present  at  the 
conference;  and 

3.  Submit  documents  for 
consideration  by  the  decisionmaker. 

At  the  {lersonal  conference,  the 
decisionmaker 

1.  Tells  the  individual  that  the 
decisionmaker  was  not  previously 
involved  in  the  issue  under  review,  that 
the  waiver  decision  is  solely  the 
decisionmaker's,  and  that  the  waiver 
decision  is  based  only  on  the  evidence 
or  information  presented  or  reviewed  at 
the  conference;      • 

2.  Ascertains  the  role  and  identity  of 
everyone  present; 

3.  Indicates  whether  or  not  the 
individual  reviewed  the  claims  file; 

4.  Explains  the  provisions  of  law  and 
regulations  applicable  to  the  issue; 

5.  Briefly  summarizes  the  evidence 
already  on  file  which  will  be 
considered; 

6.  Ascertains  bom  the  individual 
whether  the  information  presented  is 
correct  and  whether  he/she  fully 
understands  it; 

7.  Allows  the  individual  and  the 
individual's  representative,  if  any,  to 
present  the  individual's  case; 

8.  Secures  updated  financial 
information  and  verification,  if 
necessary; 

0.  Allows  each  witness  to  present 
information  and  allows  the  individual 
and  the  individual's  representative  to 
question  each  witness; 

10.  Ascertains  whether  there  is  any 
further  evidence  to  be  presented; 

11.  Reminds  the  individual  of  any 
evidence  promised  by  the  individual 
which  has  not  been  presented; 

12.  Lets  the  individual  and  the 
individual's  representative,  if  any, 
present  any  proposed  summary  or 
closing  statement; 
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13.  Explains  that  a  decision  will  be 
made  and  the  individual  will  be  notified 
in  writing;  and 

14.  Explains  further  appeal  rights  in 
the  event  the  decision  is  adverse  to  the 
individual. 

SSA  issues  a  written  decision  to  the 
individual  (and  his/her  representative, 
if  any)  specifying  the  findings  of  fact 
and  conclusions  in  support  of  the 
decision  to  approve  or  deny  waiver  and 
advising  of  the  individual's  right  to 
appeal  the  decision.  If  waiver  is  denied, 
adjustment  or  recovery  of  the 
overpayment  begins  even  if  the 
individual  appeals. 

If  it  appears  that  the  waiver  cannot  be 
approved,  and  the  individual  declines  a 
personal  conference  or  fails  to  appear 
for  a  second  scheduled  personal 
conference,  a  decision  regarding  the 
waiver  will  be  made  based  on  the 
written  evidence  of  record. 
Reconsideration  is  then  the  next  step  in 
the  appeals  process. 

The  final  regulations  also  state  that 
although  a  personal  conference  decision 
on  the  waiver  issue  is  an  initial 
determination,  when  an  individual  is 
appealing  an  initial  determination  of 
waiver  denial  based  on  a  personal 
confisrence,  the  first  appeal  step  is  an 
administrative  law  judge  (ALJ)  hearing, 
bjrpassing  the  reconsideration  which 
generally  follows  initial  determinations. 
We  provide  that  the  appeal  goes  directly 
to  an  ALJ  hearing  in  this  situation 
because  a  reconsideration  is  a  review  of 
the  written  evidence  and  would  be  less 
comprehensive  in  scope  than  the 
preceding  personal  conference. 
However,  where  an  individual  is 
appealing  an  initial  determination  of 
waiver  denial  based  solely  on  a  review 
of  the  written  evidence  rather  than  a 
personal  conference  (i.e.,  the  individual 
chose  to  forego  the  personal  conference) 
the  first  appeal  step  is  a  reconsideration. 

Additionally,  an  individual  may 
concurrently  appeal  the  substantive 
determination  that  the  overpayment 
occurred  and  request  waiver  of  recovery 
of  the  overpayment.  The  final 
regulations  provide  that  when  the 
substantive  determination  is  upheld  on 
reconsideration  and  the  waiver  is 
denied,  even  if  it  is  denied  solely  on  the 
basis  of  a  review  of  the  written 
evidence,  the  next  step  in  the  appeal 
process  for  both  determinations  is  an 
ALJ  hearing. 

In  addition  to  revising  the  regulations 
to  codify  the  policy  established  in  these 
court  decisions,  we  are  also  removing 
references  to  title  XVm  from 
§§  404.502a  and  404.506.  These 
references  address  Medicare 
overpayment  situations,  whidi  fell 
within  the  purview  of  the  Health  Care 


Financing  Administration  (HCFA). 
Before  HCFAhecame  a  separate  agency, 
SSA  was  responsible  for  both  the  Social 
Security  cash  benefit  program  and  the 
Medicare  program.  Consequ^ently,  HCFA 
has  historically  relied  on  many  of  SSA's 
regulations  that  addressed  similar 
situations  under  tides  II  and  XVm  of  the 
Act.  The  recoupment  of  overpayments 
has  been  one  of  these  situations. 
However,  because  difiiarences  in  the  two 
programs  have  increased,  HCFA  has 
determined  that  modifications  to  the 
rules  are  necessary.  As  a  result,  HCFA 
is  in  the  process  of  promulgating  its 
own  regulations  with  regard  to  Medicare 
overpayments.  In  the  meantime,  on 
September  19, 1996  (61  FR  63404), 
HCFA  published  a  final  rule  that 
incorporated  the  substantive  content  of 
20  CFR  404.502a  and  404.506  into  42 
CFR  405.357  and  404.358,  respectively. 
Therefore,  we  are  removing  the 
refsrenoes  to  title  XVm  from  the 
regulations  text  of  these  final 
regulations. 

Comments  on  Notice  of  Proposed 
Rulemaking  (NPRM) 

On  June  2, 1995,  we  published 
proprased  rules  in  the  Federal  Register 
at  60  FR  28767  with  a  60-day  comment 
period.  We  received  three  letters  with 
comments.  Following  are  summaries  of 
those  comments  and  our  responses  to 
them. 

Comment:  The  final  rules  should  also 
make  comparable  changes  to  the  title 
XVI  overpayment/waiver  regulations. 

Response:  Many  title  XVI 
overpayment/waivw  policies  are  the 
same  as  those  in  title  n.  As  a  result  of 
the  comments,  we  will  begin  a  separate 
NPRM  to  make  conforming  changes  to 
the  title  XVI  regulations  where  the 
procedures  are  already  the  same.  We 
will  also  evaluate  the  need  for  any 
additional  changes  in  the  title  XVI 
overpayment/waiver  procedures.  If  we 
determine  additional  changes  are 
needed,  we  will  address  them  in  the 
separate  NPRM. 

Comment:  Additional  improvements 
not  specifically  addressed  in  the 
Buffingjton  court  order  should  be  made 
to  SSA's  overpayment  notices,  and  these 
changes  should  be  codified  in  the  final 
rules. 

Response:  All  of  the  notice 
requirements  ordered  by  the  court  in 
Buffingjton  are  addressed  in  the  final 
rules.  In  addition,  SSA  has  an  ongoing 
initiative  to  improve  the  quality  of  our 
notices,  and  our  goal  is  to  examine  and 
revise  overpayment  notices  as  necessary 
to  meet  changing  pubfic  needs.  As  part 
of  this  initiative,  we  solicited  ccunments 
from  advocacy  groups  and  made  interim 
improvements  to  the  language.  The 


National  Senior  Qtizens  Law  Center 
and  the  Legal  Services  for  the  Elderly, 
who  were  two  of  the  conunenters  on  the 
proposed  rules,  were  among  those 
groups  whose  comments  were  used  to 
improve  the  notices.  However,  as  a 
result  of  the  longstanding  court 
injunction  in  Buffington  which  said  we 
could  not  change  overpayment/ waiver 
poUcy  without  court  approval,  the 
changes  were  never  implemented.  Now 
that  the  injunction  has  been  modified, 
we  have  focus-tested  the  revised 
language  and  plan  for  further 
improvements. 

As  we  work  on  the  notices 
improvement  initiative,  we  will 
thoroughly  consider  all  comments 
concerning  the  overpajrment  notices 
that  we  received  on  the  NPRM. 
However,  any  changes  we  adopt  as  a 
result  of  these  comments  %vill  be  in  the 
actual  notices  or  in  our  operating 
instructions,  rather  than  in  regulations. 
It  is  not  appropriate  for  the  regulations 
to  prescribe  individual  notice  content  at 
the  level  of  specificity  advocated  in  the 
comments.  Including  in  the  regulations 
overly  restrictive  provisions  on  notice 
content  would  eliminate  our  flexibility 
in  addressing  other  pubhc  concerns 
about  the  notices. 

Comment:  The  regulations  shoidd 
explain  circumstances  where  the 
personal  conference  can  address 
whether  an  overpayment  exists,  as 
contrasted  with  whether  the 
overpayment  can  be  waived. 

Response:  The  regulations  do  not 
impose  restrictions  on  mattns  that  can 
be  addressed  at  a  pmsonal  conference. 
If  SSA  employees  have  any  confusion 
on  this  point,  clarification  through 
program  instructions  would-be  a  more 
appropriate  rmnedy. 

Comment:  If  the  claimant  does  not 
'clearly  indicate  which  option  he  or  she 
wishes  to  pursue,  it  will  be  presumed 
that  the  claimant  wishes  to  challenge 
the  overpayment. 

Response:  Adopting  this  comment 
could  disadvant^  the  claimant.  If  the 
presumption  is  that  only  the  feet  of 
overpaymmt  is  being  challenged  (i.e.,  a 
request  for  reconsideration  of  the 
overpayment  determination),  recovery 
efforts  stop  until  a  reconsideration 
determination  is  made.  If  the ' 
determination  is  unfevorable  to  the 
claimant,  recovery  efforts  resume,  even 
if  the  person  appeals  that  determination. 
When  cmly  reconsideration  is  requested, 
there  is  no  right  to  a  personal 
conference  with  recovery  dela)^  until 
the  determination  is  made.  That  right 
onW  attaches  to  a  waiver  request. 

Comment:  The  regulations  should 
state  that  SSA  will  refimd  ail  withheld 
benefits  if  waiver  is  approved. 
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Response:  SSA  policy  is  to  pay  any 
improperly  withheld  benefits  if  waiver 
is  approved.  However,  this  does  not 
mean  full  repayment  is  proper  every 
time  waiver  is  approved.  For  example, 
waiver  may  be  denied  because,  although 
the  person  was  without  fouit  in  causing 
the  overpayment,  recovery  would  not 
cause  financial  hardship.  Recovery 
begins.  Subsequently,  the  person's 
financial  situation  changes  for  the  worse 
and  waiver  is  again  raouested.  Waiver  is 
approved  effective  with  the  date  we 
determine  the  financial  situation 
changed.  Monies  withheld  before  that 
date  were  withheld  properly  and  will 
not  be  repaid.  SSA  policy  alao  requires 
stopping  recovery  as  of  tlie  month 
waiver  is  requested.  If  SSA  does  not 
stop  recovery  timely,  any  money 
witnheld  as  of  the  date  of  the  waiver 
request  will  be  paid  back. 

Comment:  The  regulations  should 
provide  for  the  record  of  the  personal 
conference  to  be  made  avaibole  to  the 
claimant. 

Response:  As  stated  in  $§  404.506(d) 
and  410.561a(d),  the  claimant  has  the 
right  to  review  the  claims  file  before  the 
personal  conference.  However,  no 
transcript  is  made  of  the  personal 
conference,  and  no  court  nas  required 
one.  The  person  is  given  a  written 
record  in  the  form  of  the  waiver 
determination.  The  new  regulations  at 
$§4O4.506(g]  and  410.561a(g)  provide 
that  the  written  decision  will  include 
findings  of  feet  and  conclusions  in 
support  of  the  decision.  Current 
program  instructions  explain  that  this 
determination  will  specify  all  the 
evidence  considered  and  the  rationale 
for  the  determination  reached.  This 
rationale  must  include  any  rebuttal  of 
the  person's  arguments.  We  believe  the 
regulations,  as  drafted,  along  with  these 
program  instructions  provide  sufficient 
safiaguards  while  retaining  adequate 
agency  flexibility. 

Comment:  The  regulations  should 
explain  that  any  adjustment  or  recovery 
that  occure  before  issuance  of  the  notice 
of  overpayment,  or  after  a  claimant 
requests  waiver  or  appeals  the 
overpayment  notice,  will  be  refuiuled 
promptly  to  the  claimant. 

Response:  SSA  does  not  begin 
overpaymelht  adjustment  or  recovery 
efforts  until  at  leaat  30  days  after  the 
overpayment  notice  is  sent.  However, 
we  do  have  the  right  to  refigure  the 
overpayment  amount  before  we  issue 
the  overpayment  notice.  This  policy  was 
upheld  in  the  Supreme  Court  decision 
in  Bverhart,  et  at.  v.  Sullivan.  494  U.S. 
83  (1990).  If.  through  error,  benefits  are 
improperly  withheld.  SSA  policy  is  to 
pay  the  benefits.  To  reemphasize  this 
policy  to  all  field  employees  who  deal 


with  the  overpayment  and  waiver 
processes,  we  will  be  sure  that  program 
instructions  clearly  state  that  the  money 
should  be  paid  promptly.  Howrever,  we 
do  not  beltoye  that  it  is  appropriate  to 
put  this  in  the  regulations. 

Comment:  The  regulations  should 
mention  the  right  of  claimants  to 
subpoena  witnesses  at  a  personal 
conference  or,  if  they  need  to,  escalate 
a  matter  to  the  administrative  hearing 
level. 

Responae:  Claimants  may  have 
witnesses  testify  at  the  personal 
conference.  If  it  becomes  neoaasary  to 
subpoena  witnesses,  SSA  procaduies 
provide  for  escalating  the  matter  to  an 
ALJ  hearing.  We  are  not  changing  the 
regulations  to  reflect  this  at  this  time 
b«cauae  vn  are  looking  into  the 
fiaasibility  of  giving  subpoena  power  to 
the  personal  conference  dedaionmaker 
in  the  field  office. 

Commmat:  The  regulations  should 
mention  SSA's  policy  to  permit  a 
claimant  to  request  waiver  and  appeal  of 
the  overpayment  concurrently  or  in  any 
sequence. 

Responae:  The  commenter  indicated 
that  the  policy  should  be  stated  in  the 
regulations  because  "many  agency 
employees  appear  to  believe  that  it  is 
necessary  for  an  overpayment  appeal  to 
be  fully  resolved  before  any  request  for 
waiver  can  be  processed  or 
adjudicated."  We  do  not  agree  that 
"many  agency  employees"  are  confused 
about  this  policy,  vrhich  is  currently  in 
program  instructions  (section  ON 
02201.011  of  the  Program  Operations 
Manual  System  (POMS)).  However,  we 
will  reemphasize  this  policy  to  all  field 
employees  who  deal  with  the 
overpsyment  and  waiver  processes  the 
next  time  we  issue  this  chapter  of  the 
POMS  or  sooner,  if  necessary. 

The  following  comments  concern 
roattere  outside  the  scope  of,  and 
therefore  are  not  addressed  in,  these 
final  regulations. 

1.  The  regulations  should  clarify  the 
relationship  between  the  30-day  rule, 
60-day  rule,  and  10-day  rule  concerning 
overpayments. 

2.  The  regulations  should  mention  the 
claimants'  right  to  receive  notice  of  the 
opportunity  to  decline  cross-program 
recovery.  (We  note,  however,  that  this 
principle  is  already  established  at  20 
C.F.R.  416.570.) 

3.  The  regulations  should  explain 
how  representative  payees  will  be 
treated. 

4.  The  regulations  should  explain 
claimants'  rights  with  respect  to 
underpsyments  and  netted 
overpayments. 

For  tne  reasons  discussed  above,  we 
have  not  changed  the  text  of  the 


proposed  rules  to  reflect  the  public 
comments.  We  have,  however,  revised 
the  introductory  paragraph  in  §410.561, 
as  shown  in  the  proposed  rules,  to  add 
a  phrase  which  is  currently  in  that 
section  of  the  regulations  and  which 
was  inadvertently  omitted  from  the 
proposed  rules.  Section  410.561  will 
then  agree  with  §  404.502a.  which  is  a 
corresponding  section  of  the 
regulations.  With  this  one  exception,  we 
are  publishing  the  proposed  regulations 
uncnanged  as  final  regulations. 

Ragnlatory  Precaduras 

Executive  Order  12866 

Wa  have  consulted  with  the  Office  of 
Management  and  Budget  (CA4B)  and 
determined  that  these  final  regulations 
do  not  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  were  not  subject  to 
OMB  review. 

Paperwork  Reduction  Act  of  1980 

These  final  regulations  impose  no 
new  reporting  or  recordkeeping 
requirnnents  whidi  are  subject  to 
review  by  C^B. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  afiiact  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354,  the  Regulatory  Flexibility 
Act,  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance: 
Progrun  Nos.  96.001,  Social  Security- 
Disability  Insurance:  06.002,  Social 
Security — Retirement  Insurance;  M.(X>3, 
Social  Security— Special  Benefits  for  Parsons 
Agsd  72  and  Oven  06.004,  Social  Security- 
Survivors  Insurancs:  and  06.005,  Special 
Benefits  for  Disabled  Coal  Miners) 

LiatofSobjects 

20  CFR  Part  404     , 

Administrative  practice  and 
procedure:  Death  benefits:  Old-Age, 
Survivors,  and  Disability  Insurance; 
Reporting  and  recordkeeping 
requirements. 

20  CFR  Part  410 

Administrative  practice  and 
procedure;  Black  lung  benefits;  Death 
benefits;  Disability  benefits:  Minere; 
Re{>orting  and  recordkeeping 
requirements. 

Dated:  October  S.  1006. 
SUrlay  S.  Chalar. 
ComnuMsioner  of  Social  Security. 

For  the  reaaons  set  out  in  the 
preamble,  parts  404  and  410  of  chapter 
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in  of  title  20  of  the  Code  of  Federal 
Regulations  are  amended  as  follows. 

PART  404— FEDERAL  OLO-AQE, 
SURVIVORS  AND  DfSABHJTY 
INSURANCE  (1950-    ) 

Subpart  F— {Amandad) 

1.  The  authority  citation  for  subpart  F 
of  part  404  continues  to  read  as  fouows: 

AadMrily:  Sees.  204(a)-(d),  205(a),  and 
702(aK5)  of  the  Social  Security  Act  (42  U.S.Q 
404(aHd),  405(a).  and  902(a)(5));  31  U.S.C 
3720A. 

2.  Section  404.502a  is  revised  to  read 
as  follows: 

f404w60aa    NoOoe of rfgMlo waiver 


Whenever  an  initial  determination  is 
made  that  more  than  the  correct  amount 
of  payment  has  been  made,  and  we  seek 
adjustment  or  recoveiy  of  the 
overpayment,  the  individual  from 
whom  we  are  seeking  adjustment  or 
recovery  is  immediately  notified.  Tlie 
notice  Includes: 

(a)  The  overpajrment  amount  and  how 
and  wh«i  it  occurred; 

(b)  A  request  for  full,  immediate 
refund,  unless  the  overpayment  can  be 
withheld  from  the  next  month's  benefit; 

(c)  The  proposed  adjustment  of 
benefits  if  refund  is  not  received  within 
30  days  after  the  date  of  the  notice  and 
adjustment  of  benefits  is  available: 

(d)  An  explanation  of  the  availability 
of  a  different  rate  of  withholding  when 
full  withholding  is  proposed, 
installment  payments  when  refund  is 
requested  and  adjustment  is  not 
currmtly  available,  and/or  cross- 
program  recovery  when  refund  is 
requested  and  the  individual  is 
receiving  another  type  of  payment  from 
SSA  (language  about  cross-program 
recovery  is  not  included  in  notices  sent 
to  individuals  in  jurisdictions  where 
this  recovery  option  is  not  available); 

(e)  An  explanation  of  the  right  to 
request  waiver  of  adjustment  or 
recovery  and  the  automatic  scheduling 
of  a  file  review  and  pre-recoupment 
hearing  (commonly  referred  to  as  a 
personal  conference)  if  a  request  for 
waiver  cannot  be  approved  after  initial 
paper  review; 

(0  An  explanation  of  the  right  to 
request  reconsideration  of  the  feet  and/ 
or  amount  of  the  overpayment 
determination: 

(g)  Instructions  about  the  availability 
of  forms  for  requesting  reconsideration 
and  waiver; 

(h)  An  explanation  that  if  the 
individual  does  not  request  waiver  or 
reconsideration  within  30  days  of  the 
date  of  the  overpayment  notice. 


adjustment  w  recovoy  of  the 
overpayment  will  beghi; 

(i)  A  statement  that  an  SSA  office  will 
help  the  individual  complete  and 
submit  forms  for  appeal  or  waiver 
requests;  and 

())  A  statement  that  the  individual 
receiving  the  notice  should  notify  SSA 
promptiy  if  reconsideration,  waivw.  a 
lesser  rate  of  tvithholding,  repayment  by 
installments  or  cross-program 
adjustment  is  wanted. 

3.  Section  404.506  is  revised  to  read 
as  follows: 


how  to 


may  beappMed  and 


(a)  Secti<Hi  204(b)  of  the  Act  provides 
that  there  shall  be  no  adjustment  or 
recovery  in  any  case  where  an 
overpayment  under  titie  II  has  berai 
made  to  an  individual  who  is  without 
feult  if  adjustment  or  recovery  would 
either  defeat  the  purpose  of  titie  n  of  the 
Act,  or  be  against  equity  and  good 
consdfflice. 

(b)  If  an  individual  requests  waiver  of 
adjustment  or  recovery  of  a  tide  II 
overpayment  within  30  days  after 
receiving  a  notice  of  overpayment  that 
contains  the  information  in  §  404.502a, 
no  adjustment  or  recovery  action  will  be 
taken  until  after  the  initial  waiver 
determination  is  made.  If  the  individual 
requests  waiver  more  than  30  days  after 
receiving  the  notice  of  overpayment, 
SSA  will  stop  any  adjustment  or 
recovery  actions  until  after  the  initial 
waiver  determination  is  made. 

(c)  When  waiver  is  requested,  the 
individual  gives  SSA  inftxmation  to 
support  his/her  contention  that  he/she 
is  without  feult  in  causing  the 
overpayment  (see  §  404.507)  and  that 
adjustment  or  recovery  would  either 
defisat  the  purpose  of  title  n  of  the  Act 
(see  §  404.508)  or  be  against  equity  and 
good  conscience  (see  $404,509).  "rhat 
information,  along  with  supporting 
documentation,  is  reviewed  to 
determine  if  waiver  can  be  approved.  If 
waiver  cannot  be  approved  cJter  this 
review,  the  individual  is  notified  in 
writing  and  given  the  dates,  times  and 
place  of  the  file  review  and  personal 
conference;  the  procedure  for  reviewing 
the  claims  file  prior  to  the  personal 
confarenoe;  the  procedure  fcH'  seeking  a 
change  in  tlie  scheduled  dates,  times, 
and/cv  place;  and  all  other  information 
necessary  to  fully  infcMm  the  individual 
about  the  personal  conference.  The  file 
review  is  always  scheduled  at  least  5 
days  before  the  personal  conference. 

(d)  At  the  file  review,  the  individual 
and  the  individual's  representative  have 
the  right  to  review  the  claims  file  and 
applicable  law  and  regulations  with  the 
decisionmaker  or  another  SSA 


representative  who  is  prepared  *o 
answer  questions.  We  will  provide 
copies  of  material  related  to  the 
overpaymoit  and/or  waiver  from  the 
claims  file  or  pertinent  sections  of  the 
law  or  regulations  that  are  requested  by 
the  individual  or  the  individual's 
representative. 

(e)  At  the  personal  confarenoe,  the 
individual  is  givm  the  opportunity  to: 

(1)  Appear  personally,  testify,  croes- 
examine  any  witnesses,  and  niake 
arguments; 

(2)  Be  refuesented  by  an  attorney  or 
other  representative  (aae  §  404.1700), 
although  the  individual  must  be  present 
at  the  ccmferenoe;  and 

(3)  Submit  documents  for 
consideration  by  the  decisionmaker. 

(f)  At  the  personal  conference,  the 
decisionmaker 

(1)  Tells  the  individual  that  the 
decisionmaker  was  not  previously 
involved  in  the  issue  imder  review,  that 
the  waiver  decision  is  solely  the 
decisionmaker's,  and  that  the  waiver 
decision  is  based  only  on  the  evidence 
or  information  presented  or  reviewed  at 
the  conference; 

(2)  Ascertains  the  role  and  identity  of 
everyone  present: 

(3)  Indicates  whether  or  not  the 
individual  reviewed  the  claims  file; 

(4)  Explains  the  provisions  of  law  and 
regulations  applicable  to  the  issue; 

(5)  Briefly  summarizes  the  evidence 
already  in  file  whidi  will  be  considered; 

(6)  Ascertains  from  the  individual 
whether  the  information  presented  is 
correct  and  whether  he/^a  fully 
understands  it; 

(7)  Allows  the  individual  and  the 
Individual's  represoitative,  if  any,  to 
present  the  individual's  case; 

(8)  Secures  updated  financial 
information  and  verificatim,  if 
necessary: 

(9)  Allows  each  witness  to  present 
information  and  allows  the  individual 
and  the  individual's  representative  to 
question  each  witness; 

(10)  Ascertains  whether  there  is  any 
further  evidence  to  be  presented; 

(11)  Reminds  the  individual  of  any 
evidence  promised  by  the  individual 
which  has  not  been  presented; 

(12)  Lets  the  individual  and  the 
individual's  representative,  if  any. 
present  any  proposed  summary  or 
closing  statement; 

(13)  Explains  that  a  decision  will  be 
made  and  the  individual  will  be  notified 
in  writing:  and 

(14)  Explains  repayment  options  and 
further  appeal  rights  in  the  event  the 
decision  is  adverse  to  the  individual. 

(g)  SSA  issues  a  written  decision  to 
the  individual  (and  his/her 
representative,  if  any)  specifying  the 
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findings  of  fact  and  conclusions  in 
support  of  the  decision  to  approve  or 
deny  waiver  and  advising  of  the 
individual's  right  to  appeal  the  decision. 
If  waiver  is  denied,  adjustment  or 
recovery  of  the  overpayment  begins 
even  if  the  individual  appeals. 

(h)  If  it  appears  that  tne  waiver  cannot 
be  approved,  and  the  individual 
declinea  a  personal  conference  or  fails 
to  appear  for  a  second  scheduled 
personal  conference,  a  decision 
regarding  the  waiver  will  be  made  based 
on  the  written  evidence  of  record. 
Reconsideration  is  then  the  next  step  in 
the  appeals  process  (but  see 
S  404.930(a)(7)). 

SubfMrt  J— (Afiwndedl 

4.  The  authority  citation  for  subpart  J 
of  (MTt  404  continues  to  read  as  follows: 

AelWrily:  Socs.  201(j).  20S(a),  (b).  (dHh). 
and  (j).  221.  225.  and  702(aKS)  of  the  Social 
Security  Act  (42  U.S.Q  401(j).  40S(a).  (b), 
(d)-(h).  and  (i).  421. 425.  and  902(aMS)):  31 
U.S.C  3720A:  •ec.  5.  Pub.  L  97-455.  96  SUt. 
2500  (42  U.S.C  405  ooto);  ncs.  5.  6(c)-(e) 
and  15.  Pub.  L  98-460.  98  Stat.  1802  (42 
U.S.C  421  note). 

5.  Section  404.907  is  revised  to  reed 
as  follows: 

If  you  are  dissatisfied  with  the  initial 
determination,  reconsideration  is  the 
first  step  in  the  administrative  review 
process  that  we  provide,  except  that  we 

Erovide  the  opportunity  for  a  hearing 
sfore  an  administrative  law  judge  as 
the  first  step  for  those  situations 
described  in  $  4O4.g30(aM6)  and  (a)(7), 
where  you  appeal  an  initial 
determination  denying  your  request  for 
waiver  of  adjustment  or  recovery  of  an 
overpayment  (see  §  404.506).  If  you  are 
dissatisfied  with  our  reconsidered 
determination,  you  may  request  a 
bearing  before  an  administrative  law 
judge. 

6.  Section  404.930  is  amended  by 
removing  the  word  "or"  at  the  end  of 
(a)(4)  and  the  period  at  the  end  of  (a)(5) 
and  adding  a  semicolon  in  its  place  and 
adding  (aK6)  and  (a)(7)  as  follows: 

f  4O4bi30    AwaNaUNty  of  a  hearing  befora 


regarding  the  underl3ring  overpayment 
but  before  an  administrative  law  judge 
holds  a  hearing. 


(a)  •  •  ' 

(6)  An  initial  determination  denying 
waiver  of  adjustment  or  recovery  of  an 
overpayment  based  on  a  personal 
conference  (see  §  404.506);  or 

(7)  An  initial  determination  denying 
waiver  of  adjustment  or  recovery  of  an 
overpayment  based  on  a  review  of  the 
written  evidence  of  record  (see 
§404.506).  and  the  determination  was 
made  concurrent  with,  or  subsequent  to. 
our  reconsideration  determination 


PART  410— FEDERAL  COAL 
HEALTH  AND  SAFETY  ACT  OF  1 
TTTLE IV— BLACK  LUNQ  BENEFITS 

Subpart  E—(Ai*Mndadl 

7.  The  authority  citation  for  subpart  E 
of  part  410  is  revised  to  read  as  foUows: 

AaAmitr  Sacs.  411(a),  412(a)  and  (b), 
4ia(b),  426(a),  and  508  of  the  Federal  Coal 
Mine  Health  and  Saiaty  Act  of  1977.  as 
amended  (30  U.S.C  921(a),  922(a)  and  (b), 
923(b),  936(a).  and  957). 

Section  410.565  also  iasued  under  31 
U.S.C  952. 

8.  Section  410.561  is  revised  to  read 
as  follows: 


f4iaM1    NoMoeofrt^to 


Whenever  an  initial  determination  is 
made  that  more  than  the  correct  amount 
of  payment  has  been  made,  and  we  seek 
adjustment  or  recovery  of  the 
overpayment,  the  individual  from 
whom  we  are  seeking  adjustment  or 
recovery  is  immediately  notified.  The 
notice  includes: 

(a)  The  overpayment  amount  and  how 
and  when  it  occurred: 

(b)  A  reouest  for  full,  immediate 
refund,  unless  the  overpayment  can  be 
withheld  from  the  next  month's  benefit; 

(c)  The  proposed  adjustment  of 
benefits  if  refund  is  not  received  within 
30  days  after  the  date  of  the  notice  and 
adjustment  of  benefits  is  available; 

(d)  An  explanation  of  the  availability 
of  a  diffierent  rate  of  withholding  when 
full  withholding  is  proposed, 
installment  payments  when  refund  is 
requested  and  adjustment  is  not 
currentiy  available,  and/or  cross- 
program  recovery  when  refund  is 
requested  and  the  individual  is 
receiving  another  type  of  payment  frt>m 
SSA  (language  about  cross-program 
recovery  is  not  included  in  notices  sent 
to  individuals  in  jurisdictions  where 
this  recovery  option  is  not  available); 

(e)  An  explanation  of  the  right  to 
request  waiver  of  adjustment  or 
recovery  and  the  automatic  scheduling 
of  a  file  review  and  pre-recoupment 
hearing  (commonly  referred  to  as  a 
personal  conference)  if  a  request  for 
waiver  cannot  be  approved  after  initial 
paper  review; 

(f)  An  explanation  of  the  right  to 
request  reconsideration  of  the  fsct  and/ 
or  amount  of  the  overpayment 
determination; 


(g)  Instructions  about  the  availability 
of  forms  for  requesting  reconsideration 
and  waiver. 

(h)  An  explanation  that  if  the 
individual  does  not  request  wraiver  or 
reconsideration  within  30  days  of  the 
date  of  the  overpayment  notice, 
adjustment  or  recovery  of  the 
overpayment  will  begin; 

(i)  A  statement  that  an  SSA  oCBce  will 
help  the  individual  complete  and 
sutnnit  forms  for  appeal  or  waiver 
reaue8t8;and 

(j)  A  statement  that  the  individual 
receiving  the  notice  should  notify  SSA 

Eromptiy  if  reconsideration,  waiver,  a 
Maer  rate  of  withholding,  repayment  by 
installments  or  croes-pragram 
adjustment  is  wanted 

9.  Section  410.561a  is  revised  to  read 
as  foUows: 

|41OL801a    WhanwBlvarinaybeappNad 
and  how  to  pfooeea  ttie  ra^ueeL 

(a)  There  shall  be  no  adjustment  or 
recovery  in  any  case  when  an 
overpayment  under  part  B  of  tiUe  IV  of 
the  Act  has  been  made  to  an  individual 
who  is  without  {suit  if  adjustment  or 
recovery  would  either  defeat  the 
purpose  of  tide  IV  of  the  Act,  or  be 
against  equity  and  good  conscienoe. 

(b)  If  an  individual  requests  waiver  of 
adjustment  or  recovery  of  an 
overpayment  made  under  Part  B  of  title 
IV  within  30  days  after  receiving  a 
notice  of  overpayment  that  contains  the 
information  in  §410.561,  no  adjustment 
or  recovery  action  will  be  taken  until 
after  the  initial  waiver  determination  is 
made.  If  the  individual  requests  waiver 
more  than  30  days  after  receiving  the 
notice  of  overpayment,  SSA  will  stop 
any  adjustment  or  recovery  actions  until 
after  the  initial  waiver  determination  is 
made. 

(c)  When  waiver  is  requested,  the 
individual  gives  SSA  information  to 
support  his/her  contention  that  he/she 
is  vvithout  fault  in  causing  the 
overpayment  (see  §  410.561b).  and  that 
adjustment  or  recovery  wotdd  either 
defeat  the  purposes  of  this  subpart  (see 
$  410.561c)  or  be  against  equity  and 
good  conscience  (see  §  410.561d).  That 
information,  along  with  supporting 
documentation,  is  reviewed  to 
determine  if  waiver  can  be  approved.  If 
waiver  cannot  be  approved  after  this 
review,  the  individual  is  notified  in 
writing  and  given  the  dates,  times  and 
place  of  the  file  review  and  personal 
conference;  the  procedure  for  reviewing 
the  claims  file  prior  to  the  personal 
conference;  the  procedure  for  seeking  a 
change  in  the  scheduled  dates,  times, 
and/or  place;  and  all  other  information 
necessary  to  fiiUy  inform  the  individual 
about  the  personal  conference.  The  file 
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review  is  always  scheduled  at  least  5 
days  before  the  personal  conference. 

(d)  At  the  file  review,  the  individual 
and  the  individual's  representative  have 
the  right  to  review  the  claims  file  and 
applicable  law  and  regulations  with  the 
decisionmaker  or  another  SSA 
representative  who  is  prepared  to 
answer  questions.  We  will  provide 
copies  of  material  related  to  the 
overpajrment  and/or  waiver  bom  the 
claims  file  or  pertinent  sections  of  the 
law  or  regulations  that  are  requested  by 
the  individual  or  the  individual's 
representative. 

(e)  At  the  personal  conference,  the 
individual  is  given  the  opportunity  to: 

(1)  Appear  personally,  testify,  cross- 
examine  any  witnesses,  and  make 
argummts; 

(2)  Be  represented  by  an  attorney  or 
other  representative  (see  §  410.684). 
although  the  individual  must  be  present 
at  the  confiarence;  and 

(3)  Submit  documents  for 
consideration  by  the  decisionmaker. 

(f)  At  the  personal  conference,  the 
decisionmaker. 

(1)  Tells  the  individual  that  the 
dedsionmaker  was  not  previously 
involved  in  the  issue  imder  review,  that 
the  waiver  decision  is  solely  the 
decisioiunaker's.  and  that  the  waiver 
decision  is  based  only  on  the  evidence 
or  information  presented  or  reviewed  at 
the  conference; 

(2)  Ascertains  the  role  and  identity  of 
eveiyone  present; 

(3)  Indicates  whether  or  not  the 
individual  reviewed  the  claims  file; 

(4)  Explains  the  provisions  of  law  and 
regulations  applicable  to  the  issue; 

(5)  Briefly  swnmarizes  the  evidence 
already  in  file  which  will  be  considwed; 

(6)  Ascertains  from  the  individual 
whether  the  information  presented  is 
correct  and  whether  he/she  fully 
understands  it; 

(7)  Allows  the  individual  and  the 
individual's  representative,  if  any.  to 
present  the  individual's  case; 

(8)  Secures  updated  financial 
information  and  verification,  if 
necessary; 

(9)  Allows  each  witness  to  present 
information  and  allows  the  individual 
and  the  individual's  representative  to 
question  each  witness; 

(10)  Ascertains  whether  there  is  any 
further  evidence  to  be  presented; 

(11)  Reminds  the  individual  of  any 
evidence  promised  by  the  individual 
which  has  not  been  presented; 

(12)  Lets  the  individual  and  the 
individual's  representative,  if  any, 
present  any  proposed  summary  or 
closing  statement; 

(13)  Explains  that  a  decision  will  be 
made  and  the  individual  will  tie  notified 
in  writing;  and 


(14)  Explains  repayment  options  and 
further  appeal  rights  in  the  event  the 
decision  is  adverse  to  the  individual 

(g)  SSA  issues  a  written  decision  to 
the  individual  (and  his/her 
representative,  if  any)  specifying  the 
findings  of  feet  and  conclusions  in 
support  of  the  decision  to  approve  or 
deny  waiver  and  advising  of  the 
individual's  right  to  appeal  the  decision. 
If  waiver  is  denied,  adjustmmit  or 
recovery  of  the  overpayment  begins 
even  if  the  individual  appeals. 

(h)  If  it  appeare  that  tho-waiver  cannot 
be  approved,  and  the  individual 
declines  a  porsonal  conference  or  fells 
to  appear  for  a  second  scheduled 
personal  conference,  a  decision 
regarding  the  waiver  will  be  made  based 
on  the  written  evidence  of  record. 
Reconsidwation  is  then  the  next  step  in 
the  appeals  process  (but  see 
§  410.630(c)). 

Subpart  F—fAmandacQ 

10.  The  authority  citation  for  subpart 
F  of  part  410  is  revised  to  read  as 
follows: 

Antfaority:  Sees.  413(b),  426(a),  507,  and 
508  of  the  Federal  Coal  Mine  Health  and 
Safoty  Act  of  1977,  as  amended  (30  U.S.C 
923(b),  936(a),  956,  and  957). 

11.  Section  410.623  is  revised  to  read 
as  follows: 


1410.623 
raconaideralion. 


«:  right  to 


(a)  We  shall  reconsider  an  initial 
determination  if  a  written  request  for 
reconsideration  is  filed,  as  provided  in 
§  410.624.  by  or  for  the  party  fo  the 
initial  determination  (see  §  410.610).  We 
shall  also  reconsider  an  initial 
determination  if  a  written  request  for 
reconsideration  is  filed,  as  provided  in 

§  410.624.  by  an  individual  as  a  widow, 
child,  parent,  brother,  sister,  or 
representative  of  a  decedent's  estate, 
who  makes  a  lowing  in  writing  that  his 
or  her  rights  with  respect  to  benefits 
may  be  prejudiced  by  such 
determination. 

(b)  Reconsideration  is  the  first  step  in 
the  administrative  review  process  that 
we  provide  for  an  individual 
dissatisfied  with  the  initial 
determination,  except  that  we  provide 
the  opportunity  for  a  hearing  before  an 
administrative  law  judge  as  the  first  step 
for  those  situations  described  in 

§  410.630(b)  and  (c),  where  an 
individual  appeals  an  initial 
determination  denying  waiver  of 
adjustment  or  recovery  of  an 
overpajrroent  (see  §  410.561a). 

12.  Section  410.630  is  revised  to  read 
as  follows: 


f410L«3e    Hearing;  rtgM  to  I 

An  individual  refsfred  to  in 
§§  410.632  or  410.633  who  has  filed  a 
written  request  for  a  hearing  under  the 
provisions  in  $  410.631  has  a  right  to  a 
hearing  if: 

(a)  An  initial  determination  and 
reconsideration  of  the  determination 
have  been  made  by  the  Social  Security 
Administration  concerning  a  matter 
designated  in  $410,610; 

(b)  An  initial  determination  denying 
waiver  of  adjustment  of  recovery  of  an 
overpayment  based  on  a  personal 
conference  has  been  made  by  the  Social 
Security  Administration  (see 

§  410.561a):  or 

(c)  An  initial  determination  denying 
waiver  of  adjustment  or  recovery  of  an 
overpayvMfat  based  on  a  review  of  the 
written  evidence  of  record  has  been 
made  by  the  Social  Security 
Administration  (see  §  410.561a)  and  the 
determination  was  made  concurrent 
with,  or  subsequent  to.  oiu* 
reconsideration  determination  regarding 
the  underlying  overpayment  but  before 
an  administrative  law  judge  holds  a 
hearing. 

(FR  Doc.  96-27707  Filed  10-30-96;  8:45  am] 
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20  CFR  Part  416 
[Reguiatlona  Na  iq 
RIN  0960^090 

Evidenca  of  Lawful  Admiaalon  for 
Parmanant  Raakfanca  in  tha  Unilad 
Stataa(U.S.) 

AQ84CY:  Social  Security  Administration 

(SSA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  regulation  sets  forth 
the  type  of  documentation  required  for 
an  alien  to  establish  the  status  of 
lawfully  admitted  for  permanent 
residence  for  eligibility  purposes  under 
the  Supplemental  Security  Income  (SSI) 
program.  The  Immigration  and 
Naturalization  Service  (INS),  the  Agency 
responsible  for  determining  alien  status 
and  issuing  docimients  certifying  alien 
status  in  the  U.S.,  changed  its  policy 
with  regard  to  what  constitutes 
definitive  evidence  of  lawful  permanent 
resident  alien  status.  In  this  final  SSI 
regulation,  we  are  removing  references 
to  sjjecific  INS  form  numbers  and 
substituting  a  general  reference  to  an 
Alien  Registration  Receipt  Card  issued 
under  current  INS  regulations.  Thus, 
SSA's  regulations  will  be  broad  enough 
not  only  to  be  consistent  with  the  new 
INS  policy,  but  also  to  accommodate 
future  INS  regulatory  changes  regarding 
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acceptable  documentary  evidence  of 
lawful  permanent  resident  alien  status. 
In  the  Kiture.  SSA  will  not  have  to 
revise  its  regulations  to  conform  to 
changes  in  RMS  policy  unless  the  form 
name  changes.  Historically,  the  form 
name  has  remained  the  same. 
iFnCTTve  DATE:  This  regulation  is 
effective  December  2,  1996. 

FOR  nmtHm  mpoimation  contact:  Lois 

Berg.  Legal  Assistant,  Division  of 
Regulations  and  Rulings,  Sodal  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (410) 
965-1713.  For  information  on 
eligibility,  claiming  benefits,  or  coverage 
of  earnings,  call  our  national  toll-free 
number,  1-800-772-1213. 
wurPLBtrntTMy  mkmmatkm:  To  be 
eligible  for  SSI  benefits,  an  individual 
must  be  either  a  citizen  or  national  of 
the  U.S.  or  a  qualified  alian  as  defined 
in  8  U.S.C.  1641(b)  and  (c)  who  meets 
one  of  the  exceptions  in  8  U.S.C. 
1612(a)(2).  Our  regulation  at 
§  416.1615(a)(1)  sets  forth  the  types  of 
alien  registration  documents  issued  by 
INS  which  constitute  valid  evidence  of 
lawful  permanent  residence  status. 

INS  is  responsible  for  determining 
alien  status  and  issuing  documents 
certifying  alien  status  within  the  U.S. 
INS  does,  when  necessary,  revise  its 
regulations  specifying  acceptable 
documentation  of  alien  status. 

Aliens  who  are  lawfully  admitted  for 
permanent  residence  and  who  apply  for 
SSI  benefits  are  required  to  submit 
evidence  of  lawful  permanent  residence 
status  to  be  eligible  for  benefits.  Such 
evidence  must  be  a  valid  doctmient 
issued  by  INS  under  current  INS  policy. 

On  September  20,  1993,  INS 
published  a  final  rule  at  58  PR  48775  to 
terminate  the  validity  of  several  older 
versions  of  the  Alien  Registration 
Receipt  Card  and  to  establish  the  Alien 
Registration  Receipt  Card,  1-551,  as  the 
exclusive  alien  registration  card  for  the 
use  of  permanent  resident  aliens.  This 
INS  rule  originally  was  to  have  been 
effective  on  September  20,  1994. 
However,  INS  subsequently  published 
two  final  rules  in  the  Federal  Register 
(on  September  14, 1994  at  59  PR  47063 
and  on  March  17, 1995  at  60  FR  14353) 
to  delay  the  effective  date  of  this  rule. 
The  rule  became  effective  on  March  20, 
1996.  As  a  result  of  the  INS  regulatory 
change,  lawful  permanent  resident 
aliens  must  have  replaced  previously 
issued  obsolete  forms,  such  as  the  1-151, 
AR-3.  AR-3a  and  AR-103,  with  the 
current  Alien  Registration  Receipt  Card, 
Form  1-551,  by  March  20, 1996. 

SSA's  current  regulation  on  evidence 
of  lawful  permanent  resident  status 
specifies  the  form  numbers  of  all 


previously  acceptable  veraions  of  the 
INS  Alien  Regiatntion  Receipt  Card. 
Thus,  any  INS  policy  which  dianges 
acceptable  doorniantation  of  alien 
status,  such  as  the  change  efiisctive 
March  20. 1996,  requires  SSA  to  revise 
its  regulation  to  confonn  to  thoee 
changes.  We  want  to  ensure  that  our 
regulation  not  only  reflecta  curreDt  INS 
poUcy  on  alieo  status  docxunentation 
out  is  hroed  enough  to  encompaae 
changes  INS  might  make  in  the  future. 

Therafbrs.  in  tnis  final  regulation,  we 
are  removing  refierenoea  in 
§  416.iei5(aXl)  to  specific  INS  form 
numbers  wdiich  are  obaolete  as  of  the 
efiEsctive  date  of  INS'  new  regiUatory 
change,  and  subatituting  a  single 
refareiice  to  the  Alien  Registration 
Receipt  Card  issued  under  current  INS 
regulations.  As  revised,  our  regulation 
simply  indicates  that  the  individual 
must  submit  an  Alien  Registradon 
Receipt  Card  which  is  issued  by  INS  in 
accordance  with  that  Agency's  currant 
regulations. 

On  August  30. 1995.  we  published  a 
proposed  rule  in  the  Federal  legialar  at 
60  FR  45110  and  provided  a  60-day 
period  fior  interested  individuals  to 
comment.  We  received  no  conunents. 
We  are.  therefore,  publishing  this  final 
rule  essentially  unchanged. 


Regnlatory  Prooederes 

Regulatory  Flexibility  Act 

We  certify  that  this  final  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
enUtiea  because  it  only  affects 
individuals  who  claim  benefits  under 
title  XVI  of  the  Social  Security  Act. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act.  is 
not  required. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  final  rule  does  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
1 2866.  Thus,  it  was  not  subject  to  OMB 
review. 

Paperwork  Reduction  Act 

This  final  regulation  revises 
paragraph  (a)(1)  of  §416.1615.  Section 
416.1615  of  the  regulations  contains 
reporting  requirements.  We  would 
normally  seek  approval  of  these 
requirenr^ents  (under  the  Paperwork 
Reduction  Act)  from  OMB.  We  are  not 
doing  so  because  we  already  have 
clearance  from  OMB  to  collect  this 
information  under  OMB  No.  0960-0451. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 


average  5  minutes  per  response.  This 
includes  the  time  it  will  take  to  reed  the 
instructions,  gather  the  necewary  fiscts. 
and  provide  the  information.  We  expect 
approximately  271,800  claimants  will 
be  responding,  and  estimate  the  total 
burden  to  be  22.650  houre. 

(Catalog  of  Fedsral  Domestic  Assistance 
Program  No.  96,006.  Supplemental  Security 
Income) 

Lisl  of  Snbfects  in  20  CFK  Part  416 

Administrative  practice  and 
prooedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income. 

Dated:  October  8. 1996. 

Approved. 
SUiley  S.  CiMlBr. 
ComiTustioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  subpart  P  of  part  416  of 
chapter  ID  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

PART  416— SUPPLEMENTAL 
SECUfVTY  MCOME  FOR  THE  AQEO, 
BLIND.  AND  DISABLED 

SubfMrt  P— {Amended] 

1.  The  authority  dtadon  for  subpart  P 
of  part  416  continues  to  read  as  foUows: 

Aelkariiy:  Sacs.  702(aXS).  iei4(aXl)(B) 
and  (a),  and  1631  of  the  Social  Security  Act 
(42  U.S.C  902(a)(5),  1382c(aXl)(B)  and  (e), 
and  1363):  8  U.S.C  12S4«:  sac.  502,  Pub.  L. 
94-241,  90  Stat  2B8  (48  U.S.C  1681  note). 

2.  Section  416.1615  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

1416.1618    Howlo  prove  you  are  iBwMhf 
■onvnKi  lOr  pvnffMnviic  fWOTncv  m  n 


(aj*  •  • 

(1)  An  Alien  Registration  Receipt  Card 
issued  by  the  Immigration  and 
Naturalization  Service  (INS)  in 
accordance  with  that  Agency's  current 
regulations: 

(PR  Doc  96-27943  Filed  10-30-96;  8:45  am] 
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ENVmONMBITAL  PROTECTION 
AGENCY 

40  CFR  Part  282 


[FRL-S617-2] 

Undeiground  Storage  Tank  Progiam: 
Approved  Stale  Program  tor 
Bhuaatta 


AQSICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended 
(RCRA),  authorizes  the  Environmental 
Protection  Agency  (EPA)  to  grant 
approval  to  states  to  operate  their 
undergroimd  storage  tank  programs  in 
lieu  of  the  federal  program.  40  CFR  Part 
282  codifies  EPA's  decision  to  approve 
state  programs  and  incorporates  by 
reference  those  provisions  of  the  state 
statutes  and  regulations  that  will  be 
subject  to  EPA's  inspection  and 
enforcement  authorities  imder  Sections 
9005  and  9006  of  RCRA  Subtitle  1  and 
other  applicable  statutory  and 
regulatory  provisions.  This  rule  codifies 
m  40  CFR  Part  282  the  prior  approval 
of  Massachusetts's  underground  storage 
tank  program  and  incorporates  by 
reference  appropriate  provisions  of  state 
statutes  and  regulations. 

DATES:  This  regulation  shall  be  effective 
December  30. 1996,  imless  EPA 
publishes  a  prior  Federal  Register 
notice  withdrawing  this  immediate  final 
rule.  All  comments  on  the  codification 
of  Massachusetts's  imderground  storage 
tank  program  must  be  received  by  the 
close  of  business  December  2. 1996.  The 
incorporation  by  reference  of  certain 
pubUcations  listed  in  the  regulations  is 
approved  by  the  Directs  of  the  Federal 
Register,  as  of  December  30. 1996.  in 
accordance  with  5  U.S.C.  552(a). 


;  Comments  may  be  mailed  to 
the  Docket  Clerk  (Docket  No.  UST  5-5). 
Underground  Storage  Tank  Program. 
HBO.  U.S.  EPA-New  England.  J.F.K. 
Federal  Building,  Boston,  MA  02203- 
2211.  Comments  received  by  EPA  may 
be  inspected  in  the  public  docket, 
located  in  the  Office  of  Site  Remmiiation 
ft  Restoration  Record  Center,  90  Canal 
St.,  Boston,  MA  02203  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
fiaderal  holidays. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Myra  Schwartz,  Underground  Storage 
Tank  Program.  HBO.  U.S.  EPA-New 
England.  J.F.K.  Federal  Building. 
Boston,  MA  02203-2211.  Phone:  (617) 
573-5743. 


SUPKBOfT  ARY  MFORMATION: 

Background 

Sectirai  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended,  (RCRA),  42  U.S.C.  6991c, 
all9W8  the  U.S.  Environmental 
Protection  Agency  to  approve  state 
underground  storage  taioJc  programs  to 
operate  in  the  state  in  lieu  of  the  federal 
underground  stcHage  tank  program.  EPA 
published  a  Federal  Register  document 
announcing  its  decision  to  grsnt 
approval  to  Massachusette.  (60  FR 
.    14371,  March  17, 1995).  Approval  was 
effective  on  April  17, 1995. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  Part  282  and 
incorporates  by  reference  thoein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  Sections 
9005.  and  9006  of  Subtitle  I  of  RCRA. 
42  U.S.C.  6991d  and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions.  Today's  rulemwmg  codifies 
EPA's  approval  of  the  Massachusette 
imderground  storage  tank  program.  This 
codification  reflects  only  the  state 
imderground  storage  tank  program  in 
effect  at  the  time  EPA  granted 
Massachusette  approval  under  Section 
9004(a).  42  U.S.C.  6991c(a).  EPA 
provided  notice  and  opportunity  for 
comment  earlier  on  the  Agency's 
decision  to  approve  the  Massachusette 
program.  EPA  is  not  now  reopening  that 
decision  nor  requesting  comment  on  it 
Codification  provides  clear  notice  to 
the  public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  Massachusette  program  and 
by  amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requiremente  is  approved  in 
Massachusetts,  the  status  of  fiaderally 
approved  requiremente  of  the 
Massachusette  program  will  be  readily 
discernible.  Only  those  provteions  of  the 
Massachusette  imdeiground  storage  tank 
program  for  which  approval  has  Iwen 
granted  by  EPA  will  be  incorporated  by 
reference  for  enforcement  purposes. 

To  codify  EPA's  approval  of 
Massachusette'  underground  storage 
tank  program,  EPA  has  added  Section 
282.71  to  Title  40  of  the  CFR.  Section 
282.71  incorporates  by  reference  for 
enforcement  purposes  the  State's 
statutes  and  regulations.  Section  282.71 
also  references  the  Attorney  General's 
Statement,  Demonstration  of  Adequate 
Enforcement  Procedures,  the  Program 
Description,  and  the  Memorandum  of 
Agreement,  which  are  approved  as  part 
of  the  State's  underground  storage  tank 
program  under  Subtitie  I  of  RCRA,  but 
are  not  incorporated  by  reference  with 
this  codification. 


EPA  retains  the  authority  under 
Sections  9005  and  9006  of  Subtitle  I  of 
RCRA.  42  U.S.C  6991d  and  6991e.  and 
other  applicable  statutvy  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  acticm.  EPA  will  rely  on 
federal  sanctions,  fbdwal  inspection 
authorities,  and  fadersl  procedures 
rather  than  the  state  authoriaed  aiulogs 
to  these  provisions.  Thnefofe.  the 
approved  Massachusette  enfixonnflnt 
authorities  are  specifically  not  be 
incorporated  by  reference.  F<aty  CFR 
Section  282.71  liste  those  approved 
Massachusette  authorities  that  would 
fall  into  this  category. 

The  public  also  needs  to  be  aware  that 
certain  provisions  of  Massachusette's 
underground  stwage  tank  program  are 
not  part  of  the  fedoally  approved  stete 
program.  These  include,  tor  example, 
requiremente  for  new  or  replacement 
underground  tanks  for  consumptive  uae 
on  the  premises. 

These  non-approved  provisions  are 
not  part  of  the  RCRA  Subtitie  I  program 
because  they  are  "broader  in  scope" 
than  Subtitie  I  of  RCRA.  See  40  CFR 
281.12(a)(3)(ii).  As  a  result,  state 
provisions  which  are  "broader  in  scope" 
than  the  federal  program  are  not 
incorporated  by  reference  for  purposes 
of  enforcement  in  Part  282.  Section 
282.71  of  the  codification  simply  liste 
for  reference  and  clarity  the 
Massachusette  statutory  and  regulatory 
provisions  which  are  "broader  in  scope" 
than  the  federal  program  and  which  are 
not.  therefore,  part  of  the  approved 
program  being  codified  tocuy.  "Broader 
in  scope"  provisions  cannot  be  enforced 
by  EPA.  The  State,  however,  will 
continue  to  enforce  such  provteions. 

Certification  Under  the  Regnlatory 
FlenliiUtyAct 

EPA  has  determined  that  this 
codification  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  own  and/or  operate 
underground  storage  tanks  are  already 
subject  to  the  state  requiremente 
authorized  by  EPA  under  40  CFR  Part 
281.  EPA's  codification  does  not  impose 
any  additicmal  burdens  on  these  small 
entities.  This  is  because  EPA's 
codification  would  simply  resuh  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requiremente 
impcMed  on  small  entities.  Moreover, 
this  codification  will  eliminate  any 
confusion  that  owners  and  operators  of 
underground  storage  tanks  in 
Massachusette  may  have  regarding 
which  set  of  requiremente  they  must 
comply  with  in  Massachusette. 
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Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act.  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b).  I  hereby  certify  that 
this  codification  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  codification  incorporates 
Massachusetts'  requirements,  which 
have  been  authorized  by  EPA  under  40 
CFR  Part  281.  into  the  Code  of  Federal 
Regulations,  thereby  eliminating  any 
confusion  over  the  applicable 
requirements  for  owners  and  operators 
of  underground  storage  tanks  in 
Massachusetts,  it  does  not  impose  any 
new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Sobniiaeion  to  Congreaa  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
OfRce  prior  to  publication  of  the  rule  in 
today's  Federal  Ragister.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Compliance  With  Executive  Order 
12SM 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Suhiects  in  40  CFR  Part  282 

Environmental  protection.  Hazardous 
substances.  Incorporation  by  reference, 
Intei^ovemmental  relations.  State 
program  approval.  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  September  2.  1996. 
John  P.  DeVillara. 
Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  Part  282  is  prop>09ed 
to  be  added  as  follows: 


PART  282— APPROVED 
UNOERQROUND  8TORAQE  TANK 
PROGRAMS 

1.  The  authority  citation  for  Part  282 
continues  to  read  as  follows: 

Anihority:  42  U.S.C  6912.  6991c.  6991c\, 
and  6991e. 

Subpart  B — Approved  State  Programa 

2.  Subpart  B  is  amended  by  adding 
§  282.71  to  read  as  follows: 


1282.71 


(a)  The  State  of  Massachusetts  is 
approved  to  administer  and  enforce  an 
undeivround  storage  tank  program  in 
lieu  ofthe  federal  program  under 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  of  1978  (RCRA),  as 
amended,  42  U.S.C.  6991  et  seq.  The 
State's  program,  as  administered  by  the 
Massachusetts  Department  of  Public 
Safety  (now  callea  the  Massachusetts 
Department  of  Fire  Services)  and  the 
Massachusetts  Department  of 
Environmental  Protection,  was 
approved  by  EPA  pursuant  to  42  U.S.C. 
6991c  and  40  CFR  Part  281  EPA 
approved  the  Massachusetts  progFam  on 
March  3, 1995,  which  was  emotive  on 
April  17,  1995. 

(b)  Massachusetts  has  primary 
responsibility  for  enforcing  its 
underground  storage  tank  program. 
However,  EPA  retains  the  authority  to 
exercise  its  inspection  and  enforcement 
authorities  under  Sections  9005  and 
9006  of  RCRA,  42  U.S.C.  6e91d  and 
6991e,  as  well  as  under  other  statutory 
and  regulatory  provisions. 

(c)  To  retain  program  approval, 
Massachusetts  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitle  I  program  which  make  it 
more  stringent,  in  accordance  with 
Section  9004  of  RCRA,  42  U.S.C  6991c, 
and  40  CFR  Part  281,  subpart  E.  If 
Massachusetts  obtains  approval  for  the 
revised  requirements  pursuant  to 
Section  9004  of  RCRA,  42  U.S.C.  6991c. 
the  newly  approved  statutory  and 
regulatory  provisions  %viU  be  added  to 
this  subpart  and  notice  of  any  change 
will  be  published  in  the  Federal 
RMialer. 

(a)  Massachusetts  has  final  approval 
for  the  following  elements  submitted  to 
EPA  in  Massachusetts'  program 
application  for  final  approval  and 
approved  by  EPA  on  Kfarch  3,  1995. 
Copies  may  be  obtained  from  the 
Underground  Storage  Tank  Program. 
Massachusetts  Department  of 
Environmental  Protection,  1  Winter 
Street.  Boston.  MA  02108  or 
Massachusetts  Department  of  Fire 
Services.  P.O.  Box  1025.  State  Road, 


Stowe,  MA  01775.  The  elements  are 
listed  below: 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et  seq. 

(A)  Massachusetts  Statutory 
Requirements  Applicable  to  the 
Undergroimd  Storage  Tank  Program  at 
Massachusetts  General  Laws,  Chapter 
148,  Section  13  Paragraph  3  and 
Sections  38,  38A-38C,  and  38E; 
Massachusetta  General  Laws,  Chapter 
21E,  Sections  2.  3A(e)  and  3(c),  4,  5. 6, 
8. 

(B)  Massachusetts  Regulatory 
Requirements  Applicable  to  the 
Undergroimd  Storage  Tank  Program  at 
527  CMR  9.0&-9.02  and  9.05,  9.06(C), 
(D)  and  (E),  and  9.07tA)-(I)  and 
9.07((K)-(L);  and  those  provisions  of 
310  CMR  Sections  40.0000  subparts  A- 
O  only  insofar  as  they  pertain  to  the 
regulation  of  underground  storage  tanks 
in  Massachusetts  and  only  insofer  as 
they  are  not  broader  in  scope  than  the 
federal  requirements.  Note  that  reserved 
sections  of  310  CMR  40.0000  et  seq.  are 
not  incorporated  by  refarenoe. 

(ii)  The  following  statutes  and 
regulations  are  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  The  statutory  provisions  include: 
Massachusetts  General  Laws,  Chapter 
148,  Section  4;  Sections  38D,  38F,  381 
through  38H;  Massachusetts  General 
Law,  Chapter  21E,  The  Massachusetts 
Oil  and  Hazardous  Materials  Release 
Prevention  and  Response  Act,  Amended 
1992  Massachusetts  General  Laws, 
Sections  7,  9.  and  11,  and  Chapter  21), 
Sections  2—4;  and,  Massachusetts 
General  Law,  Chapter  185,  Section  3. 

(B)  The  regulatory  provisions  include: 
Massachusetts  Board  of  Fire  Prevention 
Rules,  527  CMR  Sections  9.07(J);  and. 
Massachusetts  Environmental 
Protection  Rules,  and  those  provisions 
of  310  CMR  Sections  40.0000  Subparts 
A-O  only  insofar  as  they  pertain  to  the 
regulation  of  underground  storage  tanks 
in  Massachusetts  and  are  not 
incorporated  by  refarenoe  and  only 
insofar  as  they  are  not  broader  in  scope 
than  the  federal  requirements. 

(iii)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program,  are  not 
part  ofthe  approved  program,  and  are 
not  incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  Massacnusetts  Board  of  Fire 
Prevention  Rules,  Sections  9.03  through 
9.04  which  pertain  to  aboveground 
tanks;  9.05A(4)  insofar  as  it  refers  to 
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upgrade  requirements  for  new  or 
replacement  underground  tanks  for 
consumptive  use  on  the  premises;  9.06 
(A)  and  (B)  insofar  as  they  refer  to 
aboveground  tanks;  and  9.07(J)  msofar 
as  it  refers  to  abovegroimd  tanks,  and 
thoae  provisions  of  310  CMR  40.0000 
Subparts  A-O  insofar  as  they  do  not 
relate  to  imdeiground  storage  tanks  and 
with  respect  to  undei^groimd  storage 
tanks  insofar  as  they  are  broader  in 
scope  than  the  federal  requirements. 

(2)  Statement  of  legal  authority.  (1) 
"Attorney  General's  Statement  for  Final 
Approval",  signed  by  the  Attorney 
General  of  Massachusetts  on  August  18, 
1993,  though  not  incorporated  by 
refarenoe.  is  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA.  42  U.S.C. 
6991  et  seq. 

(ii)  Letter  from  the  Attorney  General 
of  Massachusetts  to  EPA.  August  18. 
1993.  though  not  incorporate  by 
reference,  is  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA,  42  U.S.C 
6991  et  seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  ba 
Adequate  Enforcement"  submitted  as 
part  ofthe  original  application  in 
December  1991.  thou^  not 
incorporated  by  reference,  is  part  ofthe 
approved  imdeigrotmd  storage  tank 
program  under  subtitle  I  of  RCRA,  42 
U.S.C  6991  et  seq. 

(4)  Program  Deiscription.  The  Program 
Description  (PD)  and  any  other  material 
submitted  as  part  of  the  raiginal 
application  in  December  1991,  though 
not  incorporated  by  refarenoe,  are  part 
of  the  approved  underground  storage 
tank  program  under  Subtitle  I  of  RCRA, 
42  U.S.C  6991  et  seq. 

(5)  Memorandum  of  Agreement.  The 
April  30, 1995.  EPA  and  the 
Massachusetts  Department  of  Public 
Safety  and  the  Massachusetts 
Department  of  Environmental  Protection 
Memorandiun  of  Agreement  (MOA), 
though  not  incorporated  by  reference,  is^ 
part  of  the  approved  underground 
storage  tank  program  under  Subtitle  I  of 
RCRA.  42  U.S.C  6991  et  seq. 

3.  Appendix  A  to  part  282  is  amended 
by  adding  in  alphabetical  order 
"Massachusetts"  and  its  listing  to  read 
as  follows: 

Appendix  A  to  Part  282— SUte 
Requiraments  Incorporated  by 
R^erence  in  Part  282  ofthe  Code  of 
Federal  Regulations 


iAisaachu»ett$ 

(a)  The  statutory  provistons  ^wrhwiir 
General  Laws  of  Maaachuaetts.  Chapter  148. 
Section  38,  38A.  B.  C.  and  E: 

Chapter  148 

Section  38 — Rules  and  Ragulationt 
Section  38A— Prohibition  of  Removal  of 

Certain  Gasoline  Tanks  without  Pennit 
Section  38B — Undergraund  Storage  Tanks; 

Definitions 
Section  380— Notificatioa  of  Department  of 

Public  Health  by  Owners  of  Undeiground 

StoragB  Tanlcs 
Section  38E — Ragulationa  Governing 

Undeiground  Storage  Tanlu 

Massachuaetta  General  Law.  Chapter  2l£. 
The  Massachusetts  Oil  and  Hazardous 
Materials  Release  Prevention  and  Ratponsa 
Act,  July  1, 1992. 

Secticm  1— Title  of  Chapter 

Section  2 — DefiniUcms 

Section  3— Securing  of  benefits  of  FWPCA, 

CERCLA,  etc  Mamachusetts  Contii^ency 

Plan;  {munulgation  of  necessary 

regulations 
Section  4 — Response  actions  to  release  or 

threetened  leleese  of  oil  or  hazardous 

material;  assetament,  containment,  and 

removal  actions  in  aoooidanoe  with 

Massachusetts  contingency  plan 
Section  5-^iability  of  leleaM  or  threat  of 

release  of  oil  or  hazsidous  material; 

apportionment  of  costs;  treble  damages; 

nullificaticni  of  indemnification,  hold 

harmless,  or  aiinilT  agreements 
Section  6— Prevention  of  control  of  release  of 

hazardous  materials;  regulations  of 

depertment;  contingency  plans;  monitoring 

equipment 
Section  7 — Notice  of  requirements;  release  or 

threat  of  release  of  oil  or  hazardous 

material;  exceptions 

(b)  The  regulatory  provisions  include:  State 
of  Messachusetto,  Board  of  Fire  Prevention 
Regulations,  527  CMR  9.00-9.02  and  9.0S, 
9.061CHE),  and  9.07(A)-(r)  and  (KHL) 
(effective  July  3, 1993);  and  Massachusetts 
Environmental  Protection  Rules.  310  CMR 
40.0000  Subparts  A-O  inso&r  as  they  pertain 
to  underground  storage  tanks  and  are  not 
broader  in  scope  than  the  federal 
requiremmits,  as  set  forth  below: 

(1)  State  of  Massachusetts,  Boerd  of  Fire 
Prevention  Regulations,  527  CMR  9.00:  Tanks 
and  Containers,  (effective  July  3, 1993): 
Section  9.01— Purpose  and  Scope 
Section  9.02 — Definitions 
Section  9.05 — Underground  Stor^e  Tanks 
Section  9.05(A)(l)-(3)  and  (S)-(8)— Oeeign 

and  Construction  of  New  or  Replacement 

Underground  Tanks 
Section  9.05(B) — Underground  Piping 
Section  9.05(C) — Undeiground  Tank 

Installation 
Section  9.05(D)— Leak  Detection  Equipment. 

Testing  and/or  Inventory  Requirements  for 

Underground  Tanks 
Section  9.05(E)— Inventory  Methods  for 

Undeiground  Tanks 


Sactian  ft.05(F)— Tasdog  for  Tightness  of 

Undsrground  Storage  Factiitias 
Sectkm  9.06(G)— Upgradmg  of  Existing 

Underground  Storags  Tank  Systems 
Section  9.06(C>-Up9ade  of  B>dstii« 

Underground  Waste  Oil  Starve  Tank 

Systems 
Section  9.06(D)    Pioduct  Transfer 
Section  9.06(E)— Nan-Flammable  Haaidous 

Substances 
Section  9.07— General  Provisions 
Section  9.07(A)— Material  and  Constniction 

of  All  Tanks  and  Containers 
Secticm  9.07(B)— Fill  and  Vent  Pipes  iar  All 

Tanks  and  Containers 
Section  9.07(C)— Piping  for  All  Tanks 
Section  9.07P) — Pumping  System 
Swrtimi  9.07(E)— Pressure  Vessels 
Section  9.07(F)-^la8ponse  to  Leaks 
Section  9.07(G)— Tank  Repair  and  Rahning 
Section  9.07(H)— Tanks  Abandoned  and 

Temporarily  Out  of  Service 
Section  9.07a)— Tank  Removal 
Section  9.07(1C)    PeimiU 
Section  9.07(L)— Financial  Responsibility 

Requirements 

(2)  Massachusetts  Environmental 
Protection  Rules,  310  CMR.  Section  40.000, 
Massachusetts  Contingency  Plan,  (effective 
October  1, 1993)  only  insc^  as  they  pertain 
to  the  regulation  of  undeiground  starve 
tanks  in  Massachusetts  and  only  iaaohx  as 
they  are  inccrpmated  by  reference  and  are 
not  broader  in  scope  than  the  {ederal 
reqvurements.  Note  that  reserved  sections  of 
310  CMR  40.(N)00  et  seq.  are  not  incorporated 
by  reference: 

Subpart  A— Graeral  Provisions 

Subpart  B— Organization  and  Responsibility 

Subpart  C— Notificaticm  of  Releases  and 

Threets  of  Release  of  Oil  and  Hazardous 

Material;  Identification  and  Listing  of  Oil 

and  Hazardous  Materials 
Subpart  D— Preliminary  Response  Action 

and  Risk  Reduction  Measiuvs 
Subpart  E — Tier  Classification  and  Response 

Action  Deadlines 
Subpart  F — Transition  Provisions 
Subpart  G— Tier  I  Pennlts 
Subpart  H— Comprehensive  Response  Action 
Subpert  I — Risk  Characterization 
Subpart  J — Response  Action  Outcomes 
Subpart  K — Audits  and  Compliance 

Assistance 
Subpart  L — Cost  Recovery,  Lien  Hearings  and 

Petitions  for  Reimbursement  of  Incuired 

Costs 
Subpart  M— Administrative  Record 
Subpart  N — ^Public  Involvement  and 

Technical  Grants 
Subpart  O — Numerical  Ranking  System  and 

SccHing  Instructions 

[FR  Doc  96-27585  Filed  10-30^96;  8:45  am] 
MLUNQ  OOOC 
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DEPARTMENT  OF  COMMERCE 

Natkmai  Oceanic  and  Atmoaphertc 
Administration 

50  CFR  Part  227 

[DoclMt  No.  960407003-6296-03;  LO. 
01280eA] 

Endangered  and  Tlireatened  Speclea; 
Threatened  Statue  tor  Central 
CaWtomla  Coaet  Coho  Seimon 
Evdutionarily  Significant  Unit  (ESU) 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACnON:  Pinal  rule. 

summary:  NMFS  is  issuing  a  Rnal 
determination  that  the  Central 
California  coast  coho  salmon  ESU 
(Oncor/iync/ius  kisiitch)  is  a  "species" 
under  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended,  and  that  it 
will  be  listed  as  a  threatened  species. 

In  the  19408,  estimated  abundance  of 
coho  salmon  in  this  ESU  ranged  from 
50,000  to  125.000  native  coho  salmon. 
Today,  it  is  estimated  that  there  are 
probably  less  than  6,000  naturally- 
reproducing  coho  salmon.  The  threats  to 
naturally-reproducing  coho  salmon  are 
numerous  and  varied.  In  the  Central 
California  coast  ESU,  the  present 
depressed  condition  is  the  result  of 
several  human  caused  factors  (e.g., 
habitat  degradation,  harvest,  water 
diversions,  and  artificial  propagation) 
that  exacerbate  the  adverse  effects  of 
natural  environmental  variability  from 
drought  and  poor  ocean  conditions. 
Existing  regulatory  mechanisms  are 
either  not  adequate  or  not  being 
adequately  implemented  to  provide  for 
the  conservation  of  the  Central 
California  coast  coho  ESU. 

The  taking  3f  this  species  is 
prohibited,  pursuant  to  section  4(d)  and 
section  9  of  the  ESA.  Certain  exceptions 
to  this  taking  prohibition  pursuant  to 
section  10  are  provided.  The  taking 
prohibitions  go  into  effect  as  provided 
in  §227.21. 

EFFECnVE  DATE:  December  2,  1996. 
AIX)RE8SE8:  Craig  Wingert.  NMFS. 
.Southwest  Region.  Protected  Species 
Management  Division.  501  W.  Ocean 
Blvd.,  Suite  4200.  Ixing  Beach.  CA 
90802-4213.  telephone  (310/980-4021): 
or  Marta  Nammack,  NMFS.  Office  of 
Prote<;ted  Resoun:es.  1315  Eiast-West 
Highway.  Silver  Spring,  MD  20910. 
telephone  (301/713-1401). 
FOR  FUnTNER  INFORMATK3N  COHTACT: 
Craig  Wingert,  telephone  (310/980- 
4021).  or  Matra  Nammack.  telephone 
(301/713-1401), 


8«JPPLEMB«TARY  affOWATIOM. 
Backgronnd 

The  coho  salmon  (Oncorbynchus 
kisutcb)  is  an  anadromous  salmonid 
species  that  was  historically  distributed 
throughout  the  North  Pacific  Ocean 
from  central  Caiifomia  to  Point  Hope, 
AK.  through  the  Aleutian  Islands,  and 
from  the  Anadyr  River,  Russia,  south  to 
Hokkaido,  Japan.  Historically,  this 
species  probably  inhabited  most  coastal 
streams  in  Washington.  Oregon,  and 
northern  and  central  California.  Some 
populations,  now  considered  extinct, 
and  beUeved  to  have  migrated  hundreds 
of  miles  inland  to  spawn  in  fributarias 
of  the  upper  Columbia  River  in 
Washington,  and  the  Snake  River  in 
Idaho. 

In  contrast  to  the  life  history  pattmns 
of  other  anadromous  salmonids,  coho 
salmon  on  the  west  coast  of  North 
America  generally  exhibit  a  relatively 
simple  3-year  life  cycle.  Adults  typically 
begin  their  freshwater  spawning 
migration  in  the  late  summer  and  fell, 
spawn  by  mid-winter,  and  thai  die.  Run 
and  spawn  timing  of  adult  coho  salmon 
vary  between  and  within  coastal  and 
Columbia  River  Basin  populations. 
Depending  on  river  temperatures,  eggs 
incubate  in  "redds"  (gravel  nests 
excavated  by  spawning  females)  for  1.5 
to  4  months  before  hatching  as 
"alevins"  (a  larval  life  stage  dependent 
on  food  stored  in  a  yolk  sac).  Following 
yolk  sac  absorption,  alevins  emerge 
from  the  gravel  as  young  juveniles,  or 
"fry,"  and  begin  actively  feeding. 
Juveniles  rear  in  fresh  water  for  up  to  IS 
months,  then  migrate  to  the  ocean  as 
"smolts"  in  the  spring.  Coho  salmon 
typically  spend  two  growing  seasons  in 
the  ocean  before  returning  to  their  natal 
streams  to  spawn  as  3  year-olds.  Some 
precocious  males,  called  "jacks."  return 
to  spawn  after  only  6  months  at  sea. 

During  this  century,  indigenous, 
naturally-reproducing  populations  of 
coho  salmon  are  believed  to  have  been 
eliminated  in  nearly  all  Columbia  River 
tributaries  and  to  be  in  decline  in 
numerous  coastal  streams  in 
Washington,  Oregon,  and  Caiifomia. 
Coho  in  at  least  33  stream/river  systems 
have  been  identified  by  agencies  and 
conservation  groups  as  being  at 
moderate  or  high  risk  of  extinction.  In 
general,  there  is  a  geographic  trend  in 
the  status  of  west  coast  coho  salmon 
stocks,  with  the  southernmost  and 
easternmost  stocks  in  the  worst 
condition. 

Consideration  as  a  "Species"  Under  the 
ESA 

The  ESA  defines  a  "species"  to 
include  any  "distinct  population 


segment  of  any  species  of  vertebrate  fish 
or  wildlife  which  interbreeds  when 
matiire."  NMFS  published  a  policy 
describing  how  it  would  apply  the  ESA 
definitin  of  a  "species"  to  anandronous 
sahnonid  species  (56  FR  58612. 
November  20. 1991).  More  recently. 
NMFS  and  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  published  a  joint  policy, 
consistent  with  NMFS'  policy,  regarding 
the  definition  of  distinct  population 
segments  (61  FR  4722.  February  7. 
1996).  The  earlier  policy  is  more 
detailed  and  applies  specifically  to 
Pacific  salmoiUds  and.  therefore,  was 
used  for  this  determination.  This  policy 
indicates  that  one  or  more  naturally 
reproducing  salmonid  populations  will 
be  considered  distinct,  and  hence 
species  imder  the  ESA.  if  they  represent 
an  ESU  of  the  biological  species.  To  be 
considered  an  ESU.  a  population  must 
satisfy  two  criteria:  (1)  It  must  be 
reproductively  isolated  from  other 
population  units  of  the  same  species, 
and  (2)  it  must  represent  an  important 
component  in  the  evolutionary  legacy  of 
the  biological  species.  The  first 
criterion,  reproductive  isolation,  need 
not  be  absolute,  but  must  have  been 
strong  enough  to  permit  evolutionarily 
important  differences  to  occur  in 
diniarent  population  units.  The  second 
criterion  is  met  if  the  population 
contributes  substantially  to  the 
ecological/genetic  divenity  of  the 
species  as  a  whole.  C^danoe  on  the 
application  of  this  policy  is  contained  in 
a  scientific  paper  "Pacific  Salmon 
(OncorhyncAus  spp.)  and  the  Definition 
of  'Species'  Under  the  Endangered 
Species  Act"  and  a  NOAA  Technical 
Memorandum  "Definition  of  'Species'  - 
under  the  Endangered  Spdes  Act: 
Application  to  Pacific  Salmon."  NMFS' 
proposed  listing  determination  and  rule 
(60  FR  38011.  July  25, 1995)  for  west 
coast  coho  salmon  and  the  west  coast 
coho  salmon  status  review  (Weitkamp  et 
al.,  1995)  describe  the  genetic, 
ecological,  and  life  history 
characteristics,  as  well  as  human-caused 
genetic  changes,  that  NMFS  assessed  to 
determine  the  number  and  geographic 
extent  of  coho  salmon  ESUs. 

Previous  Federal  ESA  Actions  Related 
to  Coho  Salmon  Listing 

The  history  of  petitions  received 
regarding  coho  salmon  is  summarized  in 
the  proposed  rule  published  on  July  25, 
1995  (60  FR  38011).  The  most 
comprehensive  petition  received  was 
from  the  Pacific  River8*Council  and  22 
co-petitioners  on  October  20, 1993.  In 
response  to  that  petition,  NMFS 
assessed  the  best  available  scientific  and 
commercial  data,  including  technical 
information  from  Pacific  Salmon 
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BioUgical  and  Technical  Committees 
(PSBTCs)  in  Washington.  Oregon,  and 
Caiifomia.  The  PSBTCs  consisted  of 
scientists  (from  Federal,  state,  and  local 
resource  agencies.  Indian  tribes, 
industries,  professional  societies,  and 
public  interest  groups)  with  technical 
expertise  relevant  to  coho  salmon. 

NMFS  established  a  Biological 
Review  Team  (BRT).  comprised  of  staff 
fit>m  its  Northwest  Fisheries  Sdence 
Center  and  Southwest  Regional  Office, 
and  completed  a  coestwide  status 
review  for  coho  salmon  (NOAA 
Technical  Memorandum,  Septembo' 
1995.  entiUed:  "Status  Review  of  Coho 
Salmon  fipom  Washington.  Oregcm.  and 
Caiifomia"  (Weitkamp  et  al..  1995]). 

Based  on  the  results  of  the  BRT 
report,  and  after  consideration  of  other 
information  and  a  review  of  existing 
conservation  measures.  NMFS 
published  a  proposed  listing 
determination  (60  FR  38011.  July  25, 
1995)  which  identified  six  ESUs  of  coho 
salmon  ranging  from  southern  British 
Columbia  to  central  Caiifomia.  The 
Olympic  Peninsula  ESU  was  found  to 
not  warrant  listing;  the  Puget  Sound/ 
Stirait  of  Georgia  ESU  and  the  lower 
Columbia  River/southwest  Washington 
coast  ESU  were  identified  as  candidates 
for  listing;  and  the  Oregon  Coast  ESU. 
Southern  Oregon/Northern  Caiifomia 
ESU,  and  Central  Caiifomia  coast  ESU 
were  proposed  for  listing  as  threatened 
spocios. 

Pursuant  to  section  4(b)(6)(BHi). 
NMFS  may  make  a  findii^  "that  there 
is  a  substantial  disagreement  regarding 
the  sufficiency  or  accuracy  of  tlw 
available  data  relevant  to  the 
determination"  and,  on  that  basis,  may 
extend  the  1-year  period  for  up  to  6 
months  to  solicit  and  analyze  additional 
data.  NMFS  has  concluded  that  a  6- 
month  extension  is  warranted  for  the 
Oregon  Coast  and  Southern  Oregon/ 
Northern  Caiifomia  ESUs.  For  NMFS' 
determination  on  the  6-month 
extension,  see  the  Notices  section  of  this 
Federal  Register. 

Summary  of  Comments  Regarding  die 
Central  California  Coast  Coho  ESUs 

NMFS  held  two  public  hearings  in 
Caiifomia  (Rohnert  Park  and  Eureka)  to 
solicit  comments  on  the  proposed 
listing  determination  for  west  coast 
coho  salmon.  Forty-seven  individuals 
presented  testimony  at  the  hearings. 
During  the  90-day  public  comment 
period.  NMFS  received  17  written 
comments  on  the  proposed  mle  firom 
state.  Federal,  and  local  government 
agencies.  Indian  tribes,  non-govemment 
organizations,  the  scientific  commimity. 
and  other  individuals.  Of  the  comments 
received,  35  supported  the  listing  and  5 


opposed  the  listing.  The  majority  of 
comments  (44)  addressed  fecton  for  the 
decline  of  coho  salmcMi.  Twmty-two 
commentws  stated  that  existing 
regulatory  mechanisms,  including 
enforcement,  were  inadequate  to  protect 
coho  salmon  and  their  habitats.  A 
summary  of  major  comments  received 
during  the  public  comment  pwiod  and 
public  hearings,  grouped  by  major  issue 
categories,  is  presented  below. 

Issue  1:  Sufficiency  of  Scientific 
Information 

Many  commenten  urged  NMFS  to  use 
the  best  available  scientific  information 
in  reaching  a  final  determination 
regarding  the  risk  of  extinction  feced  by 
coho  ESUs  in  Caiifomia.  All  but  one 
commenter  supported  the  scientific 
conclusions  re^hed  by  NMFS.  This 
commenter  specifically  questioned  the 
data  used  to  determine  the  risk  of 
extinction  of  coho  salmon  in  the 
Russian  River  Basin. 

NMFS  is  required  under  section  4(b) 
of  the  ESA  to  use  only  tbs  best  scientific 
and  commercnal  data  availabfe  in 
making  a  determination.  However,  the 
available  information  regarding  the 
historic  and  present  abundance  of  coho 
salmon  throughout  the  Central 
California  coast  coho  salmon  ESU  is 
limited.  NMFS'  1995  west  coast  salmon 
status  review  (Weitkamp  et  al.,  1995). 
together  with  recent  information 
collected  by  NMFS  scientists  and 
information  provided  to  NMFS  by  other 
sources  since  the  proposed  listing 
determination  was  published,  represent 
the  best  scientific  information  presently 
available  for  coho  salmon  populations 
in  the  Central  Caiifomia  coast  ESU.  This 
information  indicates  that  coho  salmon 
in  the  southem  portion  of  the  ESU 
(south  of  San  Francisco  Bay)  are 
severely  depressed,  though  most  of  the 
coho  production  within  this  ESU 
originated  from  coastal  watersheds 
north  of  San  Francisco  Bay  (CDPG, 
1991).  Nehlsen  et  al.  (1991)  provided  no 
information  on  individual  coho  salmcm 
in  central  Caiifomia  but  identified  coho 
in  streams  and  rivere  north  of  San 
Francisco  as  being  at  moderate  risk  of 
extinction  and  those  south  of  San 
Francisco  as  being  at  high  risk  of 
extinction.  Higgins  et  al.  (1992) 
considered  only  drainages  from  the 
Russian  River  north  and  identified  four 
coho  salmon  stocks  within  the  central 
Caiifomia  coast  ESU  as  being  at  risk 
(three  of  special  concem  and  one,  the 
Gualala  River,  as  being  at  a  high  risk  of 
extinction).  The  most  comprehensive 
review  of  coho  salmon  in  Caiifomia  was 
conducted  by  Brown  and  Moyle  (1991) 
and  summarized  by  Brown  et  al.  (1994). 
They  reported  that  coho  in  Caiifomia 


have  declined  or  disappeared  from  all 
streams  in  which  they  were  historically 
recorded. 

Issue  2:  Status  of  the  Central  Caiifomia 
Coast  Coho  ESU 

Forty  comments  received  by  NMFS 
addreraed  the  status  of  CaUfornia  coho 
salmon  fwpulations.  The  vast  majority 
of  the  comments  (91  percent)  stated  that 
the  Central  Cklifiniiia  coast  ESU  should 
be  listed  as  endangered  besed  on  the 
scientific  infcHmation  available  and 
presented  in  the  state  and  federal  status 
revievrs.  The  remaining  commenten 
stated  coho  salmon  in  central  Caiifomia 
should  be  listed  as  threatened,  primarily 
based  on  conservation  efforts  currently 
being  implemented. 

In  determining  the  status  of  the 
Central  Caiifomia  coast  c(^o  ESU  under 
Uie  ESA,  NMFS  considers  both  the 
scientific  information  on  the  status  and 
risk  feced  by  the  ESU.  In  «««ft««Tig  the 
risk  of  extinction  feced  by  a  species, 
NhXFS  considsre  "those  efforts,  if  any, 
being  made  by  any  Stats  or  foreign 
nation,  or  any  political  subdivision  of  a 
State  or  foreign  nation,  to  protect  such 
species"  (16  U.S.C  1533(b)(1)(A);  50 
CFR  424.11(f)). 

Based  on  a  review  of  the  status  of 
coho  south  of  San  Francisco  (Anderson. 
1995).  the  Caiifomia  Fish  and  Game 
Commissicm  decided  to  list  coho  south 
of  San  Frandsoo  as  endangered  under 
the  Caiifomia  ESA  (CESA),  effective 
January  1, 1996.  The  Califbmia 
Department  of  Forestry  (CDF)  and  the 
Caiifomia  Department  of  Fish  and  Game 
(CDFG)  have  implemmted  protective 
measures  for  coho  salmon  stocks  and 
their  habitats  south  of  San  Francisco 
Bay  which  represent  an  improvement 
over  the  existing  forest  mles  and 
practices. 

NMFS  thinks  that  the  State's  efforts  to 
protect  coho  south  of  San  Francisco  may 
prove  to  be  effective  in  mitigating 
adverse  impacts,  but  it  is  premature  to 
conclude  that  they  reduoe  the  risk 
feeing  the  species  to  such  an  extent  that 
the  determination  would  be  different.  In 
the  remainder  of  the  ESU.  NMFS  has 
collected  information  indicating  that 
coho  are  present  in  streams  in  which 
they  were  not  previously  reported 
historically  and  from  which  they  had 
been  reported  to  have  been  extirpated 
(Adams.  1996;  August  27, 1996. 
Memorandum  A.  MacCall  to  H.  Diaz- 
Soltero).  In  addition,  a  number  of  water- 
shed groups  are  involved  in  restoration 
projects  within  this  ESU,  and  steps  have 
been  taken  by  the  Pacific  Fishery 
Management  Council  (PFMC)  and 
NMFS  to  curtail  the  adverse  effects  of 
ocean  fishing.  Therefore,  NMFS  has 
determined  that,  even  though  the 
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absolute  numbers  of  flsh  in  this  ESU  are 
low,  the  ESU  is  not  in  imminent  danger 
of  extinction,  and  it  is  appropriately 
designated  as  threatened. 

Issue  3:  Factors  Contributing  to  the 
Decline  ofCoho  Salmon  in  California 

Forty- four  comments  addressed 
factors  regarding  the  decline  of  coho 
salmon  and  the  damage  or  loss  of  their 
habitats.  Thirty-eight  individuals 
commented  on  the  degraded,  blocked, 
fragmented,  and  generally  poor  quality 
of  coho  salmon  habitat;  24  cited  the 
adverse  effects  of  loning.  and  1 1 
discussed  adverse  effects  of  agricultural 
activities  on  coho  salmon  and  their 
habitats:  21  commented  that  poor  water 
quality  conditions,  primarily  excessive 
warm  water  temperatures,  were  outside 
the  preferred  range  for  salmonids  during 
the  summer;  19  indicated  that  point  and 
non-point  source  pollution  including 
sedimentation,  municipal  and  industrial 
effluent,  and  herbicides/pesticides,  have 
contributed  to  the  decline  of  the  spedss; 
8  commented  that  hatchery  practices, 
primarily  excessive  out-of-basin 
plantings,  disease,  and  competition  with 
natural  Hah  for  food  and  space,  have 
contributed  to  the  decline  of  the  spedes; 
7  commented  that  excessive  fishing  had 
occurred;  6  commented  that  past  and 
present  mining  activities  have 
contributed  to  the  decline  of  the  species; 
6  commented  that  urbanization 
activities  have  contributed  to  the 
decline  of  the  species:  5  conunented 
that  there  has  been  increased  predation 
on  coho  salmon  from  pinniped,  fish, 
and  avian  predators;  and  two 
conunented  on  the  effects  that  drought 
(e.g..  1976-77  and  1986-92)  has  had  on 
coho  salmon  populations  in  California. 

NMFS  agrees  with  the  commenters 
that  many  factors,  past  and  present, 
have  contributed  to  the  decline  of  coho 
salmon.  New  information  provided  by 
commenters  and  responses  to  this 
information  have  been  incorporated  in 
the  Summary  of  Factors  Affecting  Coho 
Salmon. 

Issue  4:  Existing  Regulatory  Mechanisms 

Two  commenters  acknowledged  that 
past  timber  and  mining  activities 
contributed  to  the  decline  of  coho 
salmon  but  maintained  that  existing 
regulatory  mechanisms  (e.g..  the 
California  Forest  Practices  Act  (CFPA). 
Clean  Water  Act  (CWA).  mining 
regulations)  and  review  processes  are 
sufficient  for  the  protection  of  coho 
salmon  and  their  habitats.  Twenty-two 
commented  that  existing  regulatory 
mechanisms  (e.g..  CFPA  and  CWA). 
including  enforcement,  and  inadequate 
to  protect  coho  salmon  and  their 
habitats. 


Several  commenters  stated  that 
current  logging  practices  have 
dramaticaUy  improved  over  those  of  the 
pa&i,  decreaains  the  impact  of  present- 
day  logging  on  habitat.  Present-day 
logging  practices  have  improved  over 
those  of  the  past;  however,  timber 
harvest  is  still  a  major  land  use  in  the 
Central  California  coast  ESU.  and  fish 
habitat  is  still  recovering  from  past 
logging  practices.  In  adoJtion,  tne 
incremental  impacts  of  present-day  land 
management  practices,  when  added  to 
impacts  of  past  land  management 
practices  and  other  risk  Csctors. 
continue  to  pose  a  serious  threat  to 
Central  Caliromia  coast  coho. 

Although  several  conunenters 
describe  ue  CFPA  as  being  capable  of 
protecting  coho  salmon  and  their 
ecosystems,  little  evidence  has  been 
provided  to  support  these  claims.  While 
the  CFPA  attempts  to  achieve  fish 
habitat  protection  by  establishing 
"Water  and  Lake  Protection  Zones," 
there  is  no  substantive  body  of  evidence 
to  demonstrate  thst  the  level  of 
protection  is  sufficient  to  conserve  the 
anadromous  fish  habitat  and  ecosystems 
upon  which  coho  salmon  in  the  Central 
California  coast  coho  salmon  ESU 
depend.  Neither  has  the  CWA  been  used 
to  its  full  potential.  Seventeen  water 
bodies  in  central  and  northern 
California  have  been  designated  as 
impaired  under  section  303(d)  of  the 
CWA,  and  the  Environmental  Protection 
Agency  has  been  sued  for  failure  to 
develop  Total  Maximum  Daily  Load 
(TMDL)  standards  for  these  waterbodies. 

Comments  Keoeived  After  the  Glose  of 
the  Comment  Period 

On  September  27.  1996.  the  California 
Resources  Agency  requested  NMFS  to 
reopen  the  comment  period  and  extend 
its  decision  date  for  6  months  because 
(1)  there  was  substantial  disagreement 
between  scientists  as  to  the  sufficiency 
and  accuracy  of  the  data  uf>on  which 
NMFS  was  relying  to  make  a 
determination:  (2)  during  the  1996  field 
season,  fisheries  biologists  obtained 
significant  new  information  which,  once 
complied,  may  influence  NMFS' 
decision:  (3)  NMFS  has  not  had  an 
opportimity  to  evaluate  the  cumulative 
effects  of  the  variety  of  efforts  by 
landowners  in  California  to  complete 
multi-species  Habitat  Conservation 
Plans  (HCPs)  and  sustainable  yield 
plans  (SYPs)  under  the  CaUfomia  Forest 
Practice  Rules  (CFPRs):  and  (4)  NMFS 
has  not  thoroughly  evaluated  the 
protections  for  coho  salmon  provided 
under  the  CFPRs  and  other  existing 
State  protective  programs. 

The  California  Resources  Agency  cites 
Oregon's  recent  submission  to  NKffS  on 


the  role  of  ocean  survival  in  judging 
coho  population  viability  as  a  basis  for 
disagreement  in  California.  While  the 
results  of  these  modeling  exercises  and 
additional  population  viability  analysis 
relative  to  Oregon  may  be  broadly 
applicable  to  (^Ufbmia,  California  does 
not  have  available  the  underlying 
information  of  stock  abundance  that 
Oregon  has  to  support  its  claim. 
InfbrmaticHi  in  CaUfomia,  over  which 
there  is  no  scientific  debate,  indicates 
that  coho  are  severely  depressed  and 
that  they  have  been  eliminated  from 
nearly  half  of  the  streams  in  which  they 
occiined  historically. 

The  California  RMOuroes  Agency 
claims  that  data  being  developed  since 
the  close  of  the  commmt  period  calls 
into  question  the  accuracy  and 
sufficiency  of  the  information  currently 
in  the  administrative  record.  Since  the 
close  of  the  comment  period,  NMFS  has 
collected  additional  information 
indicating  that  coho  are  present  in 
streams  in  which  Brown  and  Moyle 
(1991)  found  none,  and  NMFS  has 
received  new  information  bom 
landowners  indicating  that  new  coho 
sites  have  been  identified.  NMFS  has 
incorporated  most  of  the  information 
provided  in  the  State's  letter  in  its 
deliberations  on  this  rule.  This  new 
information  did  not  substantially  alter 
this  final  determination  or  the  reasons 
upon  which  it  is  based. 

The  California  Resources  Agency  also 
suggests  that  NMFS  would  benefit  from 
waiting  to  evaluate  the  results  of  HCPs 
and  SYPs  that  are  being  developed  by 
large  timber  landowners.  While  NMFS 
is  encouraged  by  these  activities  and 
intends  to  pursue  these  HCPs,  NMFS 
cannot  defer  a  listing  based  on  the 
prospect  of  future  development  of 
conservation  measures.  NMFS' 
determination  must  be  based  on  the  best 
available  information  after 
consideration  of  state  and  other  efforts 
to  protect  the  species.  These  HCPs  and 
other  planned  conservation  efforts  are 
still  in  the  developmental  phase  and, 
therefore,  cannot  be  considered  to 
reduce  the  risks  facing  the  species  at 
this  time.  Neither  does  the  promise  of  a 
plan  constitute  a  scientific 
disagreement,  thus,  despite  NMFS' 
support  of  these  plans,  they  do  not 
constitute  a  basis  for  delay. 

Lastiy,  the  California  Resources 
Agency  claims  that  NMFS  has  not 
evaluated  the  CFPRs.  NMFS  has 
reviewed  these  rules  and  determined 
that  they  are  not  being  adequately 
implemented.  While  the  CDFG 
commented  during  the  comment  period 
in  support  of  the  proposed  rule,  the  CDF 
did  not.  Further,  the  Board  of  Forestry 
rejected  efforts  of  the  CDFG  to  designate 
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coho  as  a  sensitive  species  and  develop 
special  protective  measures  for  coho 
habitat.  Nonetheless.  NMFS  is  involved 
in  discussions  with  the  CDF  to 
determine  how  to  improve 
implementation  of  the  CFPRs.  While  the 
CFPRs  contain  measures  protective  of 
watercourse  and  lake  protection  zones, 
they  allow  activities  in  those  zones  that 
are  harmful  to  coho  habitat.  The  CFPRs 
also  contain  exceptions  that  allow 
salvage  without  environmental  review 
or  monitoring.  However,  as  with  the 
HCPs  under  development,  disagreement 
over  the  effiactiveness  of  the  State 
program  does  not  constitute  a  scientific 
disagreement  and  is  likewise  not  a 
reason  for  delay. 

NMFS  concludes  that  it  would  not  be 
prudent  to  delay  listing  and  risk  further 
population  declines  or  habitat 
deg^datioa  in  any  part  of  the  Central 
CaUfomia  coast  ESU.  Moreover,  the  ESA 
requires  that  a  listing  determination  be 
made  based  "*  •  *  solely  on  the  basis 
of  the  best  scientific  information 
available  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any,  being 
made  by  a  state  or  foreign  nation  or  any 
poUtical  subdivision  of  any  state  or 
foreign  nation  to  protect  such  species 
•   •   •'•  (16  use  1533(b)(1);  50  CFR 
424.11(b)).  Such  a  determination  must 
be  made  in  accordance  with  the 
timeframes  set  forth  in  the  ESA. 
Therefore,  NMFS  finds  it  appropriate  to 
make  a  final  listing  determination  at  this 
time. 

Summary  of  Factors  Affiecting  the 
Species 

Section  4(a)(1)  of  the  ESA  and  NMFS 
Usting  regulations  (SO  CFR  part  424)  set 
forth  procedures  for  listing  species.  Tlie 
Secretary  of  Commerce  must  determine, 
through  the  regulatory  process,  if  a 
species  is  endangered  or  threatened 
based  upon  any  one  or  a  combination  of 
the  following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
piuposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
human-made  factors  affecting  its 
continued  existence. 

In  the  1940s,  estimated  abundance  of 
coho  salmon  in  this  ESU  ranged  from 
50.000  to  125.000  natural  spawning 
adults.  Today,  it  is  estimated  that  there 
are  probably  less  than  6,000  naturally- 
reproducing  coho  salmon,  and  the  vast 
majority  of  these  fish  are  considered  to 
be  of  non-native  origin  (either  hatchery 
fish  or  from  streams  stocked  with 
hatchery  fish). 


The  factors  threatening  naturally- 
reproducing  coho  salmon  throughout  its 
range  are  numerous  and  varied.  For 
coho  salmon  populations  in  the  Central 
California  coast  ESU,  the  present 
depressed  condition  is  the  result  of 
several  long-standing,  human-induced 
factors  (e.g.,  habitat  degradation, 
harvest,  water  divereions,  and  artificial 
propagation)  that  serve  to  exacerbate  the 
adverse  effects  of  natural  environmental 
variabiUty  from  such  factora  as  drought 
and  poor  ocean  conditions. 

A.  The  Present  or  Threatened 
Deitructiem,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Logging,  agricultural  and  mining 
activities,  urbanization,  stream 
channeUzation,  dams,  wetland  loss,  and 
water  withdrawals  and  unscreened 
diversions  for  irrigation  have 
contributed  to  the  decline  of  the  Central 
CaUfomia  coast  coho  ESU.  The 
following  discussion  provides  an 
overview  of  the  types  of  activities  and 
conditions  that  adversely  aftiect  coho 
salmon  in  central  California  coast 
watersheds. 

Depletion  and  storage  of  natiuvl  flows 
have  drasticaUy  altered  natural 
hydrological  cycles  in  many  central 
CaUfomia  rivere  and  streams.  Alteration 
of  streamflows  has  increased  juvenile 
salmonid  mortaUty  for  a  variety  of 
reasons:  migration  delay  resulting  from 
insufficient  flows  or  habitat  blockages; 
loss  of  usable  habitat  due  to  dewatering 
and  blockage;  stranding  of  fish  resulting 
from  rapid  flow  fluctuations; 
entrainment  of  juveniles  into 
unscreened  or  poorly  screened 
diveraions;  and  increased  juvenile 
mortality  resulting  from  increased  water 
temperatures  (California  Advisory 
Committee  on  Salmon  and  Steelhead 
Trout.  1988;  CDFG.  1991;  CBFWA, 
19918;  Bergren  and  Filardo,  1991; 
Palmisano  et  al.,  1993;  Reynolds  et  al.. 
1993;  Chapman  et  al.,  1994;  Cramer  et 
al.,  1995;  Botkin  et  al.,  1995).  In 
addition,  reduced  flows  decade  or 
diminish  fish  habitats  via  increased 
deposition  of  fine  sediments  in 
spawning  gravels,  decreased 
recruitment  of  new  spawning  gravels, 
and  encroachment  of  riparian  and  non- 
endemic  vegetation  into  spawning  and 
rearing  areas. 

Sufficient  quantities  of  good  quaUty 
water  are  essential  for  coho  survival, 
growth,  reproduction,  and  migration. 
Important  elements  of  water  quality 
include  water  temperatures  within  the 
range  that  corresponds  with  migration, 
rearing  and  emergence  needs  of  fish  and 
the  aquatic  organisms  upon  which  they 
depend  (Sweeney  and  Vannote,  1978; 
Quinn  and  TaUman,  1987).  Desired 


conditions  for  coho  salmon  include  an 
abundance  of  cool  (generally  in  the 
range  of  53.3  '?  to  58  J  'F  (11.8  "C  to 
14.6  "C)  Reiser  and  Bjomn,  1979),  well 
oxygenated  water  that  is  present  year- 
round,  free  of  excessive  suspended 
sediments  and  other  pollutants  that 
could  Umit  primary  producticm  and 
benthic  invertebrate  abundance  and 
diversity  (Cordons  and  Kelley,  1961; 
Llmrd  et  al.,  1987). 

Numerous  studies  have  demonstrated 
that  land  use  activities  associated  with 
logging,  road  construction,  urban 
development,  mining,  agriculture,  and 
recreation  have  significanUy  altered 
coho  salmon  habitat  quantity  and 
quaUty.  Impacts  of  concern  associated 
with  these  activities  include  the 
foUowing:  alteration  of  streambank  and 
channel  morphology,  alteration  of 
ambient  stream  water  temperatures, 
elimination  of  spawning  and  rearing 
habitat,  fragmentation  of  available 
habitats,  eUmination  of  downstream 
recruitment  of  spawning  gravels  and 
large  woody  debris,  removal  of  riparian 
vegetation  resulting  in  increased  stream 
bank  erosion,  and  degradation  of  water 
quaUty  (CDFG,  1965;  Bottom  et  al, 
1985;  CaUfomia  Advisory  Committee  on 
Salmon  and  SteeUiead  Trout,  1988; 
CDFG,  1991;  Nehlsen  et  al.,  1991; 
CaUfomia  State  Lands  Commission, 
1993;  Wilderness  Society,  1993;  Bryant, 
1994;  CDFG,  1994;  Brown  et  al.,  1994; 
Botkin  et  al.,  1995;  McEwan  and 
Jackson,  1996).  Of  particular  concern  is 
the  increased  sediment  input  into 
spawning  and  rearing  areas  that  results 
from  the  loss  of  channel  complexity, 
pool  habitat,  suitable  gravel  substrate, 
and  large  woody  debris  (Bottom  et  al., 
1985;  Higgins  et  al.,  1992;  FEMAT, 
1993;  USES  and  BLM,  1994b;  Botkin  et 
al.,  1995). 

Further,  historical  practices,  such  as 
the  use  of  splash  dams,  and  widespread 
removal  of  beaver  dams,  log  jams  and 
snags  from  river  chaimels,  have 
adversely  modified  fish  habitat  (Bottom 
et  al..  1985). 

Agricultural  practices  have  also 
contributed  to  the  degradation  of 
salmonid  habitat  on  tiie  West  Coast 
through  irrigation  diversions, 
overgrazing  in  riparian  areas,  and 
compaction  of  soils  in  upland  areas 
from  Uvestock  (Palmisano  et  al,  1993; 
Botkin  et  al.,  1995).  The  vigor, 
composition  and  diversity  of  natural 
vegetation  can  be  altered  by  livestock 
grazing  in  and  around  riparian  areas. 
This  in  turn  can  affect  the  site's  ability 
to  control  erosion,  provide  stability  to 
stream  banks,  and  provide  shade,  cover, 
and  nutrients  to  the  stream.  Mechanical 
compaction  can  reduce  the  productivity 
of  the  soils  appreciably  and  cause  bank 
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slough  and  eroAion.  Mechanical  bank 
damage  often  leads  to  channel 
widening,  lateral  straam  migration,  and 
excess  sedimentation. 

Urbanization  has  degraded  echo 
salmon  habitat  through  straam 
channelizaticMi.  floodplain  drainage,  and 
riparian  damage  (Botkin  et  al.,  1995). 
When  watersheds  are  urbanized, 
problems  may  result  simply  because 
structures  are  placed  in  tne  path  of 
natural  runoff  procesaea,  or  because  the 
urbanization  itself  has  induced  changes 
in  the  hydrologic  regime.  In  almost 
every  point  that  urbanization  activity 
touches  the  watershed,  point  souroe  and 
nonpoint  pollution  occurs.  Water 
infiltration  is  reduced  due  to  extensive 
ground  covering.  As  s  result,  runoff 
firom  the  wateruied  is  flashier,  with 
increased  flood  hazard  (Leopold,  1968). 
Flood  control  and  land  drainage 
schemes  may  concentrate  runoff, 
resulting  in  increased  bank  eroaion 
which  causes  a  loss  of  riparian 
vegetation  and  imdercut  banks  and 
eventually  causes  widening  and  down- 
cutting  of  the  stream  channel. 
Sediments  washed  from  the  urbsn  areas 
contain  trace  metals  such  as  copper, 
cadmium,  zinc,  and  lead  (CSLC.  1093). 
These,  together  with  pesticides, 
herbicides,  fertilizers,  gasoline,  and 
other  petroleum  products,  contaminate 
drainage  waters  and  harm  aquatic  life 
necessary  for  coho  salmon  survivsl.  The 
California  State  Water  Resources 
Control  Board  (1991)  reported  that 
nonpoint  source  pollution  is  the  cause 
of  50  to  80  percent  of  impairment  to 
water  bodies  in  California. 

B.  Ovemtilizatioa  fcr  Co—mercial. 
RecieetkHial,  ScJeiUiflc.  or  Education 


Marine  harvest  of  coho  salmon  occurs 
primarily  in  nearshora  tvaters  off  British 
Columbia.  Washington.  Oregon,  and 
California.  Recreational  fishing  for  coho 
salmon  is  pursued  in  numerous  streams 
throughout  the  central  California  coast 
when  adults  return  on  their  fell 
spawning  migration.  There  are  few  good 
historical  accounts  of  the  abundance  of 
coho  salmon  harvested  along  the 
California  coast  (Jensen  and  Startzell, 
1967).  Consequently,  those  early  records 
did  not  contain  quantitative  data  by 
species  until  the  early  19508. 

Tody,  coho  salmon  stacks  are 
managed  by  NMFS  in  conjunction  with 
the  FFMC,  the  states,  and  certain  tribes. 
The  central  California  coast  falls  within 
the  Federal  salmon  fishery  management 
zone  that  stretches  from  Horse 
Mountain,  just  north  of  Fort  Bragg.  CA, 
to  the  Mexico  border  (PFMC  Salmon 
Fishery  Management  Plan).  Coho  ocean 
harvest  is  managed  by  setting 


escapement  goals  for  Oregon  Coastal 
Natural  coho  sshnon.  This  stock 
aggregste  constitutes  the  largest  portion 
of  naturally  produced  coho  salmoo 
caught  in  ocean  salmon  fisheries  off 
California  and  Oregon  (PFMC,  1993). 
Using  this  index  may  have  resulted  in 
pre-1994  exploitation  rates  higher  than 
central  CaUromia  populations  could 
sustain.  The  confounding  effects  of 
habitat  detcnioration,  drought,  and  poor 
ooean  conditions  on  coho  salmon 
survival  make  it  difficult  to  assess  the 
degree  to  wliich  reaeational  and 
commercial  harvest  have  coatributed  to 
the  overall  decline  of  coho  salmon  in 
West  Coast  rivers. 

Collectioa  for  scientific  rasesrch  and 
educational  pnmms  has  had  little  or 
no  impact  on  Califomia  coho  salmon 
popuktioQS.  In  California,  most  of  the 
scientific  collection  permits  are  issued 
to  environmental  consultants.  Federal 
resource  sgendes.  and  universities  by 
the  CDFG.  Regulation  of  take  is 
controlled  by  conditioning  individual 
permits.  The  CDFG  requires  reporting  of 
any  coho  salmon  taken  incidental  to 
other  monitoring  activities:  however,  no 
comprehensive  total  or  estimate  of  coho 
salmon  mortalities  related  to  scientific 
sampling  are  kept  for  any  watershed  in 
the  State  (F.  Resniolds.  pers.  oomm.). 
The  CDPG  does  not  believe  that  indirect 
mortalities  sssodated  with  scientific  use 
are  detrimental  to  coho  sslmon  in 
California  (P.  Reynolds,  pers.  comm.). 


Relative  to  affects  of  fishing,  habitat 
degradaticm.  and  hatchery  piectioes, 
disease  and  predation  are  not  believed 
to  be  major  nctors  contrilmting  to  the 
decline  of  West  Coast  coho  salmon 
populations.  However,  disease  and 
predation  may  have  substantial  impacts 
in  local  areas. 

Coho  salmon  are  exposed  to 
numerous  bacterial,  protozoan,  viral, 
and  parasitic  organisms  in  fresh  water 
and  marine  environments.  Specific 
diseases  such  as  bacterial  kidney 
disease  (BKD).  ceratomyxosis. 
columnaris.  furunculosis,  InfiBCtious 
hematopoietic  necrosis,  redmouth  snd 
black  spot  disease.  Erythrocytic 
Inclusion  Body  Syndrome,  whirling 
disease,  and  others  are  present  and 
known  to  affect  salmon  and  steelhead 
(Rucker  et  al..  1953;  Wood.  1979;  Leek. 
1987.  Cox.  1992:  Foott  et  al..  1994: 
Gould  and  Wedemeyer.  undated).  Very 
little  current  or  historical  information 
exists  to  quantify  changes  in  infection 
levels  and  mortality  rates  attributable  to 
these  diseases  for  coho  salmon. 
However,  studies  have  shown  that 
native  fish  tend  to  be  less  susceptible  to 
these  pathogens  than  hatchery-reared 


fish  (Buchanon  et  al..  1963;  Sandws  et 
al..  1992). 

Infectious  disease  is  one  of  many 
fectora  that  can  influence  adult  and 
juvenile  survival  (Buchanan  et  al., 
1963).  Disease  may  be  contracted 
through  waterfoome  pathogens  or  by 
interbreeding  with  infected  hatchery 
fish  (Fryer  and  Sandere,  1981;  Evelyn  et 
al.,  1984  and  1986).  Salmcmids  typically 
are  infiacted  with  several  psthogens 
during  their  life  cycle:  however,  a  high 
intensity  of  infiBction  (number  of 
Mgsnisms  per  host)  snd  stressful 
conditioDS  must  usually  occur  before 
the  host/parasite  balance  fevors  the 
parasite  (psthogen)  and  a  disease  state 
oocxin  in  the  fish. 

Many  natural  and  hatchery  coho 
populations  throughout  California's 
coast  have  tested  positive  for  the 
bacterium.  Reidbacterium 
aalmoninaium.  the  causative  agent  of 
BKD  (Cox.  1992:  Foott.  1992).  The 
ovmall  inddenoe  of  BKD  measured  by 
direct  fluorssoeot  antibody  technique 
among  Scott  Creek  coho  salmon  was  100 
percent  (13/13  fish)  and  95.5  percent 
(21/22  fish)  among  San  Lorenzo  River 
coho  (Cox.  1992).  Waddell  Creek  coho 
salmon  are  also  suspected  of  havii^ 
near  100  percent  infection  (D.  Streig, 
pen.  comm.).  The  CDFG  recenUy 
initiated  a  treatment  protocol  to  attempt 
to  control  BKD  outbreaks  in  hatchery 
fish  relsMod  into  the  Russian  River  and 
Scott  Creek  (Cox,  1992).  The  impacts  of 
this  disease  are  subtle.  Juvenile 
salmonids  may  survive  well  in  their 
journey  downstream  but  may  be  unable 
to  make  appropriate  changes  in  kidney 
function  tor  a  successful  transition  to 
sea  water  (Foott,  1992).  Stress  during 
migration  may  also  cause  this  disease  to 
come  out  of  remission  (Schreck,  1987). 
Water  quantity  and  Quality  during  late 
summer  is  a  critical  nctor  in  controlling 
disease  epidemics.  As  water  quantity 
and  quality  diminishes,  stress  may 
trigger  the  onset  of  these  diseases  in  fish 
that  are  carrying  the  disease  (Holt  et  al., 
1975;  Wood,  1979;  Mattiiews  et  al., 
1986:  Maule  et  al.,  1988). 

Freshwater  predation  by  other 
salmonids  is  not  believed  to  be  a  major 
factor  contributing  to  the  decline  of 
central  California  coho  salmon.  Avian 
predatore  have  been  shown  to  impact 
some  juvenile  salmonids  in  fresh  water 
and  near  shore  environments. 
Ruggerone  (1986)  estimated  that  ring- 
billed  gulls  [Lams  delawarensis) 
consumed  2  percent  of  the  salmon  and 
steelhead  trout  passing  Wanapum  Dam, 
in  the  Columbia  River,  during  the  spring 
smolt  outmigration  in  1982.  Wood 
(1987)  estimated  that  the  common 
merganser  [Mergus  merganset),  a  known 
freshwater  predator  of  juvenile 
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salmonids,  were  able  to  consume  24  to 
65  percent  of  coho  salmon  production 
in  coastal  British  Coliunbia  strsams. 
Known  avian  predators  in  the  nearshore 
marine  environmoit  include  herons, 
cormorants,  and  aldds  (Allen,  1974). 
Cooper  and  J(4mson  (1992)  and  Botkin 
et  al.  (1995)  reported  that  marine 
mammal  and  avian  predation  may  occur 
on  some  local  sahnonid  populations; 
however,  they  believed  mat  it  was  a 
minor  factor  in  the  decline  of  coastwide 
salmonid  populations.  With  the 
decrease  in  quality  riverine  and 
estuarine  habitats,  increased  predation 
by  freshwater,  avian,  and  marine 
predatora  will  occur.  With  the  decrease 
in  avoidance  habitat  (e.g.,  deep  pools 
and  estuaries,  and  undercut  banks)  and 
adequate  migration  and  rearing  flows, 
predJation  may  play  a  small  role  in  the 
reduction  of  some  localized  coho 
salmon  stocks. 

Harbor  seal  and  California  sea  lion 
numbers  have  increased  along  the 
Pacific  Coast.  At  the  mouth  of  the 
Russian  River.  Hanson  (1993)  reported 
that  the  fcwaging  behavior  of  California 
sea  lions  and  hubor  seals  with  respect 
to  anadromous  salmonids  was  minimal. 
Hanson  (1993)  also  stated  that  predation 
on  salmonids  appeared  to  be 
coinddental  with  the  salmonid 
migrations  rather  than  dependent  upon 
them. 

Salmonids  appear  to  be  a  minor 
compcment  of  the  diet  of  marine 
mammals  (Scheffer  and  Sparry.  1931; 
Jameson  and  Kenyon.  1977;  Graybill. 
1981;  Brown  and  Mate.  1983;  Roffa  and 
Mate.  1984;  Hanson.  1993).  Prindpal 
food  sources  are  small  pelagic  schooling 
fish,  juvenile  rockfish,  lunpreys 
Oameson  and  Kmyon,  1977;  Roffe  and 
Mate,  1984),  bentUc  and  epibenthic 
spedes  (Brown  and  Mate,  1983)  and 
flatfish  (Scheffer  and  Sparry,  1931; 
Graybill,  1981). 

Predation  may  significanUy  influence 
salmonid  abundance  in  some  local 
populations  when  other  prey  are  absent 
and  physical  conditions  lead  to  the 
concentration  of  adults  and  juveniles 
(Cooper  and  Johnson.  1992).  Low  flow 
conditions  in  streams  can  edso  enhance 
predation  opportimities,  particularly  in 
central  Califomia  streams,  where  adult 
coho  may  congregate  at  the  mouths  of 
streams  waiting  for  high  flows  for  access 
(CDFG.  1995). 

Several  studies  have  indicated  that 
pisdvorous  predators  may  control  the 
abimdance  and  survival  of  salmonids. 
Holtby  et  al.  (1990)  hypothesized  that 
temperature-mediated  arrival  and 
predation  by  Padfic  hake  may  be  an 
important  source  of  mratality  for  coho 
salmon  off  the  west  coast  of  Vancouver 
Island.  Beamish  et  al.  (1992) 


documented  predation  of  hatcheiy- 
reared  chinook  and  coho  salmon  by 
spiny  dogfish  [Squalm  acantiUas]. 
Paarcy  (1992)  reviewed  several  studies 
of  salmonids  off  the  Pacific  NcHthwest 
coastline  and  omduded  that  salmonid 
survival  was  influenced  by  the  fectional 
responses  of  the  predators  to  salmonids 
and  alternative  prey. 

The  relative  impacts  of  marine 
predation  on  anadromous  salmonids  are 
not  well  understood,  but  most 
investigators  believe  that  marine 
predation  is  a  minm  factor  in  coho 
salmon  declines.  Predators  play  an 
important  role  in  the  ecosystem,  culling 
out  unfit  individuals,  thereby 
strengthening  the  spedes  as  a  whole. 
The  increased  impact  of  certain 
predatora  has  been  to  a  large  degree  the 
result  of  ecosystem  modification. 
Therefore,  it  would  seem  more  likely 
that  increased  predation  is  but  a 
s3rmptom  of  a  much  larger  problem, 
namely,  habitat  modification  and  a 
decrease  in  water  quantity  and  quality. 

D.  Inadequacy  of  Exisdng  Regulatory 
Meduuuams 

A  variety  of  state  and  Federal 
regulatory  mechanisms  exist  to  proted 
coho  habitat  and  address  the  decline  of 
coho  salmon  in  the  Coitral  California 
coast  ESU,  but  they  have  not  been 
adequately  implemented. 

The  State  of^California  has  listed  coho 
as  endangered  in  streams  south  of  San 
Frandsco  pivsuant  to  the  State  ESA, 
initiated  a  recovery  planning  effort,  and 
implemented  a  biological  opinion  and 
inddental  take  statement  to  improve  the 
implementation  of  CFPRs  in  the  range  of 
the  listed  streams.  In  CDFG's  comment 
letter  (October  23, 1995).  CDFG  relayed 
the  determination  of  its  Ad-hoc  Coho 
Salmon  Advisory  Committee  that  coho 
south  of  Punta  Gorda  qualify  for  state 
listing  and  acknowle<^ed  that,  while 
state  listing  (subsequently  implonented 
by  the  Fish  and  Game  Commission)  did 
not  encompass  the  entire  ESU.  it  is 
essential  to  manage  the  ESU  as  a 
population  unit.  While  the  CDFG  may 
intend  to  expand  its  rscovory  planning 
effort  to  the  entire  ESU.  it  cannot 
provide  the  protective  measures  of  the 
State  ESA  unless  it  expands  the  current 
listing  to  encompass  the  remainder  of 
the  ESU. 

The  Northwest  Forest  Plan  and  its 
Aquatic  Conservation  Strategy  provide  a 
mechanism  to  ensure  protection  of 
functional  salmonid  habitat  on  Federal 
lands.  This  is  accomplished  through  a 
set  of  guidelines  and  processes  for 
water^ed  assessment  to  determine 
what  forest  practices  are  acceptable 
within  certain  riparian  buffer  zones. 
Federal  lands  comprise  only  about  5 


percent  of  ttie  Central  Califomia  coast 
coho  salmon  ESU.  a  proportion  too 
small  to  secure  recovery  even  with  the 
strictest  of  Federal  forest  management 
practices. 

The  CFPRs  contain  provisions  that  are 
protective  if  fully  impfemented.  For 
example,  provisions  for  sensitive 
q>edes  designation  allow  the  Board  to 
adc^t  special  management  practices  for 
sensitive  spedes  snd  their  habitat.  The 
Board  did  not  adopt  CDFG's  propoaal  to 
\lesignate  coho  salmon  as  a  sensitive 
spedes.  Hie  current  process  for 
approving  Timber  Harvest  Plans 
receives  inadequMe  uivironmeatal 
review,  and  monitwing  of  impacts  of 
timber  harvest  operations  is  insuffident 
to  determine  whether  a  particular 
operaticm  damaged  habitat  and.  if  so, 
how  it  might  be  mitigated.  There  are 
also  exceptions  to  the  rules  that  allow 
timber  harvest  to  occur  without  any 
requirement  for  environmental  review 
or  monitoring. 

The  CWA  provides  for  the  protection 
of  beneficial  uses,  including  the 
protection  of  fishery  resources. 
However,  implementation  of  this  statute 
has  not  been  adequate  to  proted  coho 
habitat.  Seven  streams  or  rivers  in 
central  California  have  been  designated 
as  impaired  waterbodies  pursuant  to 
Section  303(d).  The  State  Water  Quality 
Control  Board  is  required  to  develop 
and  implement  water  quality  standards 
for  these  waterbodies,  and,  if  they  do 
not,  the  Environmental  Protection 
Agency  (EPA)  is  required  to  do  so.  EPA 
is  currenUy  involved  in  litigation  for  its 
failure  to  designate  water  quality  criteria 
for  these  water  bodies. 

While  ocean  fishing  is  regulated  to 
reduce  impacts  on  coho,  state  sport 
fishing  regulations  continue  to  allow 
fishing  for  coho  in  inland  waters.  The 
contribution  of  coho  salm<Hi  to  the  in- 
river  sport  catch  is  unknown,  and  losses 
due  to  injury  and  mortality  from 
inddental  capture  in  other  authorized 
fisheries,  prindpally  steelhead,  are  also 
unknown.  Current  fonding  and 
personnel  are  not  available  to 
implement  monitoring  programs  to 
evaluate  these  impacts. 

E.  Other  Natnral  or  Hnman-auMle 
Factors  Afiiactiiig  Its  Continned 
Existence 

Natural  Factors 

Long-term  trends  in  rainfall  and 
marine  productivity  assodated  with 
atmospheric  conditicms  in  the  North 
Padfic  Ocean  may  have  a  major 
influence  on  coho  salmon  production. 
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a.  Drought 

Much  of  the  Pacific  coast  has 
experienced  drought  conditions  during 
the  past  8  years,  a  situation  which  has 
undoubtedly  contributed  to  the  decline 
of  many  salmonid  populations.  Drought 
conditions  reduce  the  amount  of  water 
available,  resulting  in  reductions  (or 
elimination)  of  flows  needed  for  adult 
coho  salmon  passage,  egg  incubation, 
and  juvenile  rearing  and  migration. 
There  are  indications  in  tree  ring 
records  that  droughts  more  severe  than 
the  6-year  drought  that  California 
recently  experienced  occurred  in  the 
past  (Stine,  1994).  The  key  to  survival 
in  this  type  of  variable  and  rapidly 
changing  environment  is  the  evolution 
of  behaviors  and  life  history  traits  that 
allow  coho  salmon  to  cope  with  a 
variety  of  environmental  conditions. 

Populations  that  are  fragmented  or 
reduced  in  size  and  range  are  more 
vulnerable  to  extinction  by  natural 
events.  Whether  recent  climatic 
conditions  represent  a  long-term  change 
that  will  continue  to  affect  salmonid 
stocks  in  the  future  or  whether  these 
changes  are  short-term  environmental 
fluctuations  that  can  be  expected  to 
reverse  in  the  near  future  remains 
unclear.  Many  of  the  coho  salmon 
population  declines  began  prior  to  these 
recent  drought  conditions. 

b.  Floods 

With  high  inherent  erosion  risk,  urban 
encroachment,  and  intensive  timber 
management,  flood  events  can  cause 
major  soil  loss  (Hagans  et  al..  Nawa  et 
al.,  1991:  Higgins  et  al..  1992).  As 
previously  mentioned,  sedimentation  of 
stream  beds  has  been  implicated  as  a 
principal  cause  of  declining  salmonid 
populations  throughout  their  range. 
Floods  can  result  in  mass  wasting  of 
erodible  billslopes  and  failure  of  roads 
on  unstable  slopes  causing  catastrophic 
erosion.  In  addition,  flooding  can  cause 
scour  and  redeposition  of  spawning 
gravels  in  typically  inaccessible  areas. 

During  flood  events,  land 
disturbances  resulting  from  logging, 
road  construction,  mining,  urbanization, 
livestock  grazing,  agriculture,  fire,  and 
other  uses  may  contribute  sediment 
directly  to  streams  or  exacerbate 
sedimentation  from  natural  erosive 
processes  (California  Advisory 
Committee  on  Salmon  and  Steelhead 
Trout.  1988;  CSLC.  1993;  FEMAT. 
1993).  ludsen  and  Ritter  (1964).  the 
California  Department  of  Water 
Resources  (CDWR,  1982b).  and  the 
California  State  Lands  Commission 
(1993)  have  stated  that  northwestern 
and  central  coastal  California  have  some 
of  the  most  erodible  terrain  in  the 


world.  Several  studies  have  indicated 
that,  in  this  region,  catastrophic  erosion 
and  subsequent  stream  sedimentation 
(such  as  during  the  1955  and  1964 
floods)  resulted  ht>m  areas  which  had 
been  clearcut  or  which  had  roads 
constructed  on  unstable  soils  (janda  et 
al..  1975:  Wahrhaftig.  1976:  Kelsey, 
1980;  Lisle.  1982;  Hagans  et  al.,  1986). 

As  streams  and  pools  fill  in  with 
sediment,  flood  flow  capacity  is 
reduced.  Such  changes  cause  decreased 
stream  stability  and  increased  bank 
erosion,  and  subsequently  exacerbate 
existing  sedimentation  problems  (Lisle, 
1982),  including  sedimentation  of 
spawning  gravels  and  filling  of  p>ools 
and  estuaries.  Channel  widening  and 
loss  of  pool-riffle  sequence  due  to 
sedimentation  has  damaged  spawning 
and  rearing  habitat  of  all  salmonids.  By 
1980,  the  pool-riflle  sequence  and  (kmI 
quality  in  some  California  streams  still 
had  not  fully  recovered  from  the  1964 
regional  flood.  In  tact.  Lisle  (1982)  and 
Weaver  and  Hagans  (1996)  found  that 
many  Padfic  coast  stieuns  continue  to 
show  signs  of  harboring  debris  flow. 
Such  streams  have  remained  shallow, 
wide,  warm,  and  unstable  since  these 
floods. 

c.  Ocean  Conditions 

Large  fluctuations  in  Pacific  salmon 
catch  have  occurred  during  the  past 
century.  Annual  world  harvest  of  Pacific 
salmon  has  varied  frt>m  347  million  lb 
(772  million  kg)  in  the  1930s  to  about 
184  million  lb  (409  million  kg)  in  1977 
and  bock  to  368  million  lb  (818  million 
kg)  by  1989  (Hare  and  Francis.  1993). 
Mechanisms  linking  atmospheric  and 
oceanic  physics  and  Rah  populations 
have  been  suggested  for  Pacific  salmon 
(Rogers.  1984;  Nickelson.  1986:  Johnson, 
1988;  Brodeur  and  Ware.  1992;  Francis 
et  al.,  1992:  Francis,  1993;  Hare  and 
Francis,  1993;  Ward.  1993).  Many 
studies  have  tried  to  correlate  the 
production  or 'marine  survival  of  salmon 
with  enviroiunental  factors  (Pearcy, 
1992:  Neeley  1994).  Vernon  (1958), 
Holtby  and  Scrivener  (1989),  and  Holtby 
et  al.  (1990)  have  reported  associations 
between  salmon  survival  and  aaa 
surface  temperature  and  salinity, 
especially  during  the  first  few  months 
that  slamonids  are  at  sea.  Francis  and 
Sibley  (1991),  Rogers  (1984),  and 
Cooney  et  al.  (1993)  also  found 
relationships  between  salmon 
production  and  sea  surface  temperature. 
Some  studies  have  tried  to  link  salmon 
production  to  oceanic  and  atmospheric 
climate  change.  For  example.  Beamish 
and  Bouillon  (1993)  and  Ward  (1993) 
found  that  trends  in  Pacific  salmon 
catches  were  similar  to  trends  in  winter 


atmospheric  circulation  in  the  North 
Pacific. 

Francis  and  Sibley  (1991)  and  Francis 
et  al.  (1992)  have  developed  a  model 
linking  decadal-scale  atmospheric 
variability  and  salmon  production  that 
incorporates  hypotheses  developed  by 
Hollowed  and  Wooster  (1991)  and 
Wockett  (1967),  as  well  as  evidence 
presented  in  many  other  studies.  The 
model  developed  by  FraiKiis  et  al.  (1992) 
describes  a  time  series  of  biological  and 
physical  variables  from  the  Northeast 
Pacific  that  appear  to  share  decadal- 
scale  patterns.  Biological  and  physical 
variables  that  appear  to  have  undergone 
shifts  during  the  late  197Gs  include  the 
following:  sbuj^dance  of  salmon  (Rogers, 
1984, 1987:  Hare  and  Francis.  1993)  and 
other  pelagic  fish,  cephalopods,  and 
zooplankton  (Broadeur  and  Ware.  1992); 
oceanographic  properties  such  as 
current  transport  (Royer.  1989).  sea 
surface  temperature  and  upwelling 
(Holowed  and  Wooster,  1091);  and 
atmospheric  phenomena  such  as 
atmospheric  circulation  patterns,  sea- 
surface  pressure  patterns,  and  sea- 
surfacB  wind-stress  (Trenberth,  1990; 
Trenberth  et  al.,  1993). 

Finally,  Scamecchia  (1981)  reported 
that  near-shore  conditions  during  the 
spring  and  summer  months  along  the 
California  coast  may  dramatically  affisct 
year-class  strength  of  salmonids.  Bottom 
et  al.  (1986)  beUeved  that  coho  salmon 
along  the  Oregon  and  California  coasts 
may  M  especially  sensitive  to  upwelling 
patterns  because  these  regions  lack 
extensive  bays,  straits,  and  estuaries, 
such  as  those  found  along  the 
Washington,  British  Coliunbia,  and 
Alaskan  coasts,  which  could  buffer 
adverse  oceanographic  effects.  The 
paucity  of  high  quality  near-shore 
habitat,  coupled  with  variable  ocean 
conditions,  makes  freshwater  rearing 
habitat  more  crucial  for  the  survival  and 
persistence  of  many  coho  salmon 
populations. 

El  Nino 

An  envirorunental  condition  often 
cited  as  a  cause  for  the  decline  of  west 
coast  salmonids  is  the  condition  known 
as  "El  Niiio."  El  Niiio  is  a  warming  of 
the  Pacific  Ocean  off  South  America  and 
is  caused  by  atmospheric  changes  in  the 
tropical  Pacific  Ocean  (Southern 
Osdllation-ENSO).  During  an  El  Niiio 
event,  a  plume  of  warm  sea  water  flows 
from  west  to  east  toward  South 
America,  eventually  reaching  the  coast 
where  it  is  reflected  south  and  north 
along  the  continents. 

El  Nii\o  ocean  conditions  are 
characterized  by  anomalously  warm  sea 
surface  temperature  and  changes  in 
thermal  structure,  coastal  currents,  and 
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upwelling.  Principal  ecosystem 
alterations  include  decreases  in  primary 
and  secondary  productivity  and  changes 
in  prey  and  predator  species 
distributions.  Several  El  Nino  events 
have  been  recorded  during  the  last 
several  decades,  including  those  of 
1940-41, 1957-58, 1982-83. 1986-87, 
1991-92.  and  1993-94.  The  degree  to 
which  adverse  ocean  conditions  can 
influence  coho  salmon  production  was 
demonstrated  during  the  El  Nino  event 
of  1982-83.  which  resulted  in  a  24  to  27 
percent  reduction  in  fiacuradity  and  a  58 
percent  reduction  (based  on  pre-retum 
predictions)  in  survival  of  adult  coho 
salmon  stocks  originating  fit>m  the 
Oregon  Production  Index  area  (Johnson, 
1988). 

b.  Manmade  Factors  * 

Artificial  Pmpagation 

Non-native  coho  salmon  stocks  have 
been  introduced  as  broodstock  in 
hatcheries  and  widely  transplanted  in 
many  coastal  rivers  and  streams  in 
central  California  (Bryant,  1994; 
Weitkamp  et  al,  1995).  Potential 
problems  associated  with  hatchery 
programs  include  genetic  impacts  on 
indigenous,  naturally-reproducing 
populations  (see  Waples.  1991),  disease 
transmission,  predation  of  wild  fish, 
difficulty  in  determining  wild  stock 
status  due  to  incomplete  marking  of 
hatchery  fish,  depletion  of  wild  stock  to 
increase  brood  stock,  and  replacement 
rather  than  supplementation  of  wild 
stocks  through  competition  and 
continuted  annual  introduction  of 
hatchery  fish  (Waples,  1991;  Hinder  et 
al.,  1991;  and  Stewart  and  Bjomn, 
1990). 

While  non-native  fish  have  been 
introduced  in  the  Central  California 
coast  ESU,  most  hatchery  programs  ore 
currently  being  conducted  without 
inter-ESU  import  of  broodstock. 
Hatchery  fish  releases  are  conducted 
based  on  a  determination  that  the 
hatchery  stocks  are  considered  similar 
to  the  native  run.  Efibrts  are  made  to 
return  hatchery  fish  to  their  natal 
streams,  and  they  are  held  for  an 
acclimation  period  to  increase  the 
probability  of  imprinting.  However, 
there  are  inadequate  resources  to  tag 
enough  (perhaps  all)  hatchery  coho  to 
monitor  return  rates  and  rates  of 
straying  (CDFG  memorandum  dated 
October  23.  1995). 

Listing  Determination 

The  listing  determination  is  based  on 
the  best  available  information  provided 
by  the  PSBTCs  which  were  formed  for 
the  purpose  of  collecting  information 
from  diverse  and  remote  repositories, 


information  provided  by  co-manago' 
agencies  and  tribes,  information 
provided  in  response  to  the  solicitation 
for  comments,  new  infbrmaticm 
collected  by  NMFS  and  other  scientists 
subsequent  to  the  publication  of  the 
proposed  rule,  ana  the  results  of  two 
BRT  meetings  (September  2, 1994, 
memorandiun  from  Michael  Schiewe  to 
William  Stelle,  Jr.,  and  October  15, 1996 
mmnorandimi  from  Michael  Schiewe  to 
WilUam  Stelle.  Jr.  and  Hilda  Diaz- 
Soltero). 

The  rationale  for  the  delineation  of 
the  Central  California  coast  cc^o  salmon 
ESU  is  contained  in  the  Status  Review 
of  coho  salmon  for  Washington,  Qr^cm, 
and  California  (Weitkamp  et  al.,  1995) 
and  summarized  in  the  proposed  rule 
(60  FR  38011,  July  25, 1995).  There  was 
no  disagreement  over  the  designation  of 
the  boundaries  of  the  Central  Califcmiia 
coast  coho  Eus.  Moreover,  the  CDFG's 
Ad-hoc  Salmon  Advisory  Committee 
confirmed  that  the  appropriate  unit  for 
consideration  is  that  vrbidi  NMFS  had 
described  (i.e.,  all  coho  reproducing  in 
streams  between  Punta  Gorda, 
Humboldt  County.  CA  and  the  San 
Lorenzo  River.  Santa  Cruz  County.  CA). 
The  second  BRT  meeting  on  October  7 
and  8, 1996,  reaffirmed  the  boimdaries 
of  this  ESU. 

The  BRT  also  evaluated  the  status  of 
existing  hatchery  coho  populations  in 
this  ESU  and  concluded,  with  the 
exception  of  Warm  Springs  Hatchery, 
that  hatchery  fish  should  be  included  in 
the  definition  of  this  ESU  (BRT  Memo, 
October  16, 1996).  The  hatchery 
programs  in  this  ESU  are  relatively 
small  and  they  are  being  operated  as 
supplementation  hatcheries  rather  than 
production  hatcheries.  They  are  taking 
eggs  &Y>m  the  rivers  in  which  they 
operate  and  returning  fish  to  the  river 
firom  which  they  were  taken.  Release  of 
hatchery  fish  occurs  in  streams  with 
stocks  similar  to  the  native  runs.  The 
Warm  Springs  Hatdiery  is  a  relatively 
recent  mitigation  hatchery  established 
in  1980.  It  was  established  with  brood 
stock  frtim  an  adjacent  ESU  and  non- 
native  coho  have  been  imported  for 
brood  stock  on  several  occasions.  Based 
on  recent  and  periodic  use  of  non-native 
brood  stock,  the  BRT  recommended  that 
these  hatchery  fish  not  be  considered 
part  of  this  ESU.  In  its  comments  on  the 
proposed  rule,  CDFG  stated  that  its  coho 
hatchery  programs  can  be  integrated 
into  recovery  plans  for  each  ESU  within 
California  through  re-evaluation  of  each 
hatchery's  goals  and  constraints  with 
program  modifications  where 
appropriate  (CDFG,  October  23, 1995). 
NMFS  is  deferring  its  decision  on  the 
BRT's  recommendation  imtil  it  has  had 
the  opportunity  to  discuss  with  the 


CDFG  and  its  oooperators/pennit 
holders  how  they  would  incorparate 
these  hatchery  programs  into  a  coho 
conservation  strategy. 

The  Status  Review  of  Q^o  Salmon 
from  Washington,  Oregon,  and 
California  (Weitkamp  et  al.,  1905)  and 
the  proposed  listing  detmmination  tm 
west  coast  a^o  salmon  (60  FR  38011. 
July  25, 1095)  summarized  the  best 
available  infnmation  regarding  the 
currmt  status  of  the  Central  Califomia 
coast  coho  ESU.  In  its  {Hopoeed  listing 
determination,  NMFS  concluded  that 
the  Central  Califomia  coho  salmon  ESU 
should  be  proposed  for  listing  as  a 
threatened  species,  but  indicated  that 
additional  information  would  be 
gathered  prior  to  making  a  final 
determination.  Specifically,  NMFS 
indicated  that  it  would:  (1)  Gather 
additional  biological  information  oa  the 
stattis  of  coho  salmon  populations  in 
this  ESU;  (2)  assess  the  response,  if  any, 
of  ct^o  salmon  populations  to  reoent 
coho  protection  measures  proposed  by 
the  PFMC  and  implemented  by  NMFS; 
(3)  review  and  evaluate  any  new 
protective  measures  implemented  as  a 
result  of  the  State  of  Calif<»nia's 
decision  to  list  coho  salmon  south  of    ■ 
San  Francisco;  (4)  review  and  evaluate 
any  additional  protective  or 
conservation  measures  implemented  by 
the  State  or  private  landowners:  and  (5) 
evaluate  the  progress  made  by  the 
Resources  Agency  in  its  effort  to 
coordinate  the  development  aiul 
implementation  of  a  long-term 
conservation  plan  for  coho  salmon  in 
Califomia. 

NMFS  scientists  have  collected  new 
biological  informati<ni  on  the  presence- 
absence  of  coho  salmon  in  the  Central 
CaUfomia  coast  ESU  since  the  proposed 
listing  in  July  1095,  and  they  have 
gathrared  additional  information  on  coho 
salmon  presence  for  the  period  of  1994- 
96  frtim  other  sources.  Based  on  this 
new  information,  coho  salmon  show  a 
higher'frequency  of  presence  in  this 
ESU  than  reported  by  Brown  and  Moyle 
(1991)  and  Brown  et  al.  (1994). 
Specifically,  the  new  information 
showed  that  coho  salmon  were  present 
in  57  percent  of  the  streams  of  historical 
record  in  the  Central  Califomia  coast 
ESU  compared  with  the  47  percent 
reported  by  Brown  and  Moyle  (1991). 
Coho  salmon  were  found  in  an 
additional  23  streams  where  there  was 
no  historical  record  of  their  occurrence. 
In  addition,  sampling  data  recently 
supplied  by  several  timber  landowners 
suggest  similar  increases  in  occurrence 
of  coho  in  streams  on  their  pro|>erty. 
These  new  data  suggest  that  coho 
salmon  are  more  widely  distributed  in 
the  ESU  than  was  previously  thought  to 
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be  the  case,  and  indicate  that  additional 
and  more  widespread  sampling  would 
improve  our  ability  to  asaess  the  status 
of  coho  in  this  ESU.  The  BRT  reviewed 
this  new  iiifurmation  and  concluded 
that  the  Central  California  coast  coho 
salmon  ESU  should  be  listed,  but  they 
did  not  reach  a  consensus  on  whether 
the  ESU  was  at  risk  of  extinction  or 
whether  it  was  likely  to  become  at  risk 
of  extinction  in  the  near  future. 

Since  1994.  the  PFMC  has 
recommended  an  ocean  harvest 
management  regime  that  prohibits 
retention  of  coho  and  sets  incidental 
ocean  harvest  impact  rate  for  coho  of  12 
percent.  Recent  oata  from  Oregon 
suggest  that  the  in-river  escapement  of 
cono  has  increased  during  the  last  few 
years  due  to  the  reduction  in  ocean 
harvest  impacts.  However,  without  an 
adeouate  in-river  sampling  program  in 
Calitomia  to  monitor  coho  eacapement 
levels.  NMFS  is  not  able  to  evaluate  the 
relative  benefit  of  this  level  of  fishing 
mortality  other  than  to  conclude  that  the 
harvest  impact  rate  is  low  compared  to 
harvest  rates  for  healthy  stocks,  and 
incidental  harvest  rates  authorized  for 
endangered  winter  chinook  salmon  in 
the  Sacramento  River  and  threatened 
spring/summer  chinook  salmon  in  the 
Columbia  River  Basin. 

The  CDFG  has  implemented  a 
cooperative  effort  with  the  CDF  and 
Santa  Cruz  County  to  address  habitat 
issues  and  improve  implementation  of 
the  State's  forest  practice  rules.  The 
primary  administrative  vehicle  for  this 
effort  was  a  consultation  between  the 
CDFG  and  CDF  and  the  subsequent 
issuance  of  a  biological  opinion  and 
incidental  take  statement  pursuant  to 
section  2090  of  California  ESA.  NMFS  is 
encouraged  by  the  effort  shown  by  the 
CDF.  Board  of  Forestry,  and  County  of 
Santa  Cruz  to  provide  greater  protection 
for  coho  salmon  habitat.  However,  these 
programs  need  to  be  evaluated  for  a 
period  of  time  to  determine  whether 
they  are  providing  the  intended  habitat 
protection. 

NMFS  has  also  identified  and 
evaluated  existing  and  new 
conservation  measures  contributing  to 
the  conservation  of  coho  salmon  in  this 
ESU.  Examples  of  watersheds  where 
local  coho  conservation  efforts  are  being 
implemented  are:  San  Lorenzo  River 
(Santa  Cruz  County).  Lagunitas  Creek 
(Marin  County),  Russian  River  and 
Cualala  River  (Sonoma  County),  and  the 
Garcia  River  and  Navarro  River 
(Mendocino  County).  Specific  efforts 
within  these  basins  vary  in  scope  and 
complexity.  In  Santa  Cruz  County 
restoration  and  recovery  efforts  range 
from  coho  trapping  at  a  watei  diversion 
facility  and  movement  to  rearing 


fiKilities,  to  County  sponsored  in-stresm 
fish  passage  and  stream  restoration 
projects.  In  Marin.  Sonoma,  and 
Mendocino  Counties.  Resource 
Conservation  Districts  (ROD)  are 

firoviding  the  focus  for  agriculture  and 
Qcal  conservation  groups  to  use  Federal 
grants  to  develop  and  implement 
prioritized  restoration  plans.  One  of  the 
best  examples  of  a  coordinated  effort 
has  been  tne  Garda  River  Watershed 
Advisory  Ooup.  In  1091  this  group 
developed  a  restoration  and 
enhancement  plan,  and  to  date  has 
completed  many  of  the  prioritized 
actions.  In  the  summer  of  1996,  this 
group  began  to  focus  on  sediment 
delivery  and  monitoring  plans  to 
evaluate  restwation  success,  identify 
dats  gaps,  and  monitor  population 
trends.  A  similar,  cooperative  effort  has 
been  Initiated  in  the  Russian  River 
between  the  local  RCD  and  the  Sonoma 
County  Water  Agency.  NMFS 
encourages  agencies  and  other  groups  to 
continue  these  efforts  and  believes  tnst 
successful  watershed  restoration 
initiatives  may  provide  an  efliactive  and 
efficient  approach  to  salmonid 
conservation  on  non-Federal  lands  in  a 
manner  that  may  reduce  the 
vulnerability  of  landownere  to  potential 
section  9  "take"  liabilities  through  their 
adoption  into  a  4(d)  rule. 

In  July  1995,  the  California  Resources 
Agency  initiated  the  Coastal  Salmon 
Initiative  (CSI).  The  CSI  is  a  commimity 
oriented  plaiming  effort  designed  to 
produce  a  conservation  program  based 
on  voluntary  measures  and  incentives  to 
protect  fish  and  wildlilia  habitat  in  a 
manner  that  would  protect  the 
economic  interests  of  communities 
within  the  range  of  coho  salmon.  The 
process  has  been  slow  to  progress  and 
is  currently  not  expected  to  develop  a 
plan  for  NMFS  review  until  March 
1997.  If  the  plan  is  gauged  likely  to  be 
successful,  NMFS  will  consider 
implementing  it  via  a  section  4(d)  rule 
comparable  to  the  FWS's  4(d)  rule  for 
gnatcatchere  in  southern  California. 
Because  this  effort  is  only  in  its  early 
stages  of  development  and  little 
concrete  progress  has  occurred  to  date, 
the  CSI  itself  can  have  only  a  de 
minimis  effiact  on  this  listing  decision. 
However,  MNFS  encourages  the 
Resources  Agency  to  continue  to 
process  as  it  provides  small  timber  land 
owners,  ranchers,  and  farmers  a 
mechanism  for  fulfilling  the 
requirements  of  the  ESA. 

Based  on  its  assessment  of  the 
available  scientific  and  commercial 
information  on  coho  salmon  in  this  ESU 
and  the  conservation  measures  which 
are  being  implemented,  NMFS  has 
determined  that  the  Central  California 


coast  coho  salmon  ESU  should  be  listed 
as  s  threatened  species.  The  Central 
California  Coast  coho  salmon  ESU 
consists  of  all  ooho  salmon  naturally 
reproduced  in  streams  between  Punta 
Gorda,  Humboldt  County,  CA  and  the 
San  Lorenzo  River,  Santa  Cruz  County, 
CA.  The  determination  as  threetened  is 
appropriate  because  of  the  information 
contained  in  the  original  status  review 
and  received  during  the  comment 
period,  confirmed  by  new  information, 
indicating  that  coho  are  present  in 
watersheds  where  they  had  been 
reported  to  be  extirpated  or  not  present 
historically,  and  because  of  the 
conservation  efforts  being  implemented 
by  NMFS  and  the  PFMC  regarding  the 
ocean  fishing  impacts,  measures  to 
improve ^bitat  south  of  San  Francisco 
under  the  State's  2090  agreement,  and 
local  efforts  by  RCDs  to  acquire  funding 
and  restore  coho  aquatic  habitat 
elsewhere  within  the  ESU. 

Prohibitioiis  aad  Proposed  Protective 
Measures 

Section  9(a)  of  the  ESA  contains 
specific  prohibitions  that  apply  to  all 
endangered  fish  and  wildlife  species. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subfect  to  the 
jurisdiction  of  the  United  States  to 
"take"  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  conuneroe  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taking  illegally.  These  prohibitions 
apply  to  all  individuals,  organizations, 
and  agencies  subject  to  U.S.  jurisdiction. 
Certain  exceptions  apply  to  agents  of 
NMFS  and  State  conservation  agencies. 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authority 
to  grant  exceptions  for  the  ESA's 
"taking"  prohibiticms  (see  regulations  at 
50  CFR  §S  222.22  through  222.24). 
Section  10(a)(1)(A)  scientific  research 
and  enhancement  permits  may  be 
issued  to  entities  (Federal  and  non- 
Federal  conducting  research  that 
involves  intentional  take  of  listed 
spocids* 

Section  4(d)  of  the  ESA  allows  the 
promulgation  of  regulations  "to  provide 
for  the  conservation  of  (threatened! 
species."  which  may  include  extending 
any  or  all  of  the  prohibitions  of  section 
9  to  threatened  species.  Section  9  also 
prohibits  violations  of  protective 
regulations  for  threatened  species 
promulgated  under  section  4(d). 
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In  this  rulemaking.  NMFS  is 
extending,  pursuant  to  section  4(d)  of 
the  ESA,  the  section  9  (Ht^bitions  to 
the  threatened  Central  California  coho 
salmon  ESU,  %vith  the  exceptions 
provided  for  under  section  10  of  the 
ESA,  in  order  to  provide  it  with 
maximum  and  immediate  protection.  As 
discussed  below,  NMFS  may  develop  a 
regulation  punuant  to  section  4(d)  for 
the  conservation  of  the  species  that 
would  be  more  flexible  and  more 
specific  than  the  generic  secticm  9 
prohibitions. 

NMFS  is  delaying,  for  60  days,  the 
prohibitions  of  section  9  both  with 
respect  to  scientific  research  and 
enhancement  programs  to  provide  time 
to  accept  applications  and  process 
permits  for  such  programs,  and. 
generally,  in  order  to  conclude 
discussions  with  CDFG  and  CDF 
regarding  agreements  that  will  define 
activities  that  may  occiu  without  taking 
coho  salmon.  Thus,  the  requirements  of 
section  7  will  be  effective  on  December 
2, 1996,  and  the  section  9  prohibitions 
on  take  will  be  effective  on  December 
30, 1996.  This  will  minimize  the 
disruption  of  otherwise  legal  activities 
within  the  geographic  range  of  this  ESU. 

For  listed  species,  section  7(a)(2)  of 
the  ESA  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  conduct  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  afCact  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  NMFS. 

Examples  of  Federal  actions  most 
likely  to  be  affected  by  listing  the 
Central  California  coast  ESU  include 
Corps  of  Enginoere  (COE)  section  404 
permitting  activities  imder  the  CWA, 
COE  section  10  permitting  activities 
imder  the  River  and  Harfoore  Act  and 
Federal  Energy  Regulatory  Commission 
licensing  and  relicensing  for  non- 
Federal  development  and  operation  of 
hydropower  and  EPA  promulgation  of 
TMDLs.  These  actions  will  likely  be 
subject  to  ESA  section  7  consultation 
requirements  which  may  result  in 
conditions  designed  to  achieve'the 
intended  purpose  of  the  project  and 
avoid  or  reduce  impacts  to  coho  salmon 
and  its  habitat  within  the  range  of  the 
listed  ESU. 

There  are  likely  to  be  Federal  actions 
ongoing  in  the  range  of  the  Central 
California  coast  ESU  at  the  time  that  this 
listing  becomes  effective.  Therefore, 
NMFS  will  review  all  ongoing  actions 
that  may  affect  the  listed  species  with 
the  Federal  agencies,  and  will  complete 
formal  or  informal  consultations,  where 


requested  at  necessary,  for  such  actions 
as  appropriate,  pursuant  to  ESA  section 
7(a)(2). 

NMFS  has  issued  section  10(a)(1)(A) 
research  or  enhancement  pennits  for 
other  listed  species  (e.g..  Snake  River 
chinook  salmon,  Sacramento  River 
winter-run  chinook  salmon)  for  a 
numbw  of  activities,  including  trapping 
and  tagging  to  determine  population 
distribution  and  abundance,  and 
collection  of  adult  fish  for  artificial 
propagation  programs.  NMFS  is  aware 
of  several  sampl^  efforts  for  coho 
salmon  in  the  Central  California  coast 
coho  ESU,  including  efforts  by  Federal 
and  state  fisheries  agencies,  and  private 
landowners.  These  and  other  research 
efforts  could  provide  critical 
information  regarding  coho  salmon 
distribution  and  population  abundance. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  to  authorize  take  of  listed 
species  incidental  to  otherwise  lawful 
activities.  Tlie  types  of  activities 
potentially  requiring  a  section 
10(a)(1)(B)  incidental  take  permit 
include  the  operation  and  funding  of 
hatcheries  and  release  of  artificially 
propagated  fish  by  the  State,  State  or 
university  research  not  receiving 
Federal  authorization  or  fimding,  the 
implementation  of  state  fishing 
regulations,  and  timber  harvest 
activities  on  non-fsderal  lands.  Several 
industrial  timber  companies  with 
substantial  landownership  within  the 
boundaries  of  the  Central  California 
coast  coho  ESU  are  in  the  process  of 
developing  HCPs  and  incidental  take 
permit  applications  for  coho  salmon. 
These  HCPs  are  being  developed  as 
multi-spedes  plans  in  conjunction  with 
both  NMFS  and  the  FWS. 

NMFS  and  FWS  published  in  the 
Federal  Register  on  July  1, 1994  (59  FR 
34272),  a  policy  that  NMFS  shall 
identify,  to  the  maximum  extent 
practicable  at  the  time  a  species  is 
listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  ESA.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range.  NMFS  thinks  that,  based  on  the 
best  available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9: 

1.  Possession  of  Central  California 
Coast  coho  salmon  acquired  lawfully  by 
permit  issued  by  NMFS  pursuant  to 
section  10  of  the  ESA,  or  by  the  terms 
of  an  incidental  take  statement  piirsuant 
to  section  7  of  the  ESA. 

2.  Federally  approved  projects  that 
involve  activities  such  as  silvlcultiue, 
grazing,  mining,  road  construction,  dam 


construction  and  operation,  diachaiga  of 
fill  material,  stream  channelizatian  or 
diversion  fOT  wdiich  consultatian  has 
been  completed,  and  when  sudi  activity 
is  condiicted  in  aooordanoe  %vith  any 
terms  and  conditions  provided  by 
NMFS  in  an  incidental  take  statement 
accompanied  by  a  biological  (pinion 
purauant  to  Sec^on  7  of  the  ESA. 

3.  Incidental  catch  of  coho  salmon  by 
recreational  anglers  in  freshwater 
streams,  provided  they  «ue  fishing 
legally  under  California  fishing 
regulations  (which  must  comply  with  a 
NMFS  incidental  take  pomit)  and  the 
coho  salmon  is  retiuned  immediately  to 
the  water  using  hanHling  practices  to 
minimize  injiuy  to  the  fish. 

4.  Diversion  of  water,  provided  a 
properly  designed  and  functional  fish 
screen  (i.e.  meets  NMFS  screen  criteria) 
is  in  place  to  prevent  entrainment  of 
coho  salmon  and  if  resulting  instream 
flow  conditions  do  not  adversely  affect 
coho  salmon. 

5.  Ongoing  habitat  restoration  efforts 
that  have  been  reviewed  and  approved 
by  NMFS. 

Activities  that  NMFS  thinks  could 
potentially  harm  coho  salmon  in  the 
Central  California  Coast  ESU  and  result 
in  "take",  include,  but  are  not  limited 
to: 

1.  Land-use  activities  that  adversely 
affect  coho  salmon  habitat  (e.g.  logging, 
grazing,  farming,  road  construction)  in 
riparian  areas  and  areas  susceptible  to 
inass  wasting  and  surfece  ero«on. 

2.  Unauthorized  destruction/ 
alteraticm  of  the  species'  habitat,  such  as 
removal  of  large  woody  debris  or 
riparian  shade  canopy,  dredging, 
discharge  of  fill  material,  draining, 
ditching,  diverting,  blocking,  or  altering 
stream  channels  or  sur&oe  or  groimd 
water  flow. 

3.  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (i.e., 
sewage,  oil.  and  gasoline)  into  waters  or 
riparian  areas  supporting  the  species. 

4.  Violation  of  discharge  permits. 

5.  Pesticide  applications  in  violation 
of  label  restrictions. 

6.  Interstate  and  foreign  commerce  of 
central  California  coast  coho  salmon 
(commerce  across  state  lines  and 
international  boundaries)  and  import/ 
export  of  central  California  coast  coho 
sahnon  without  prior  obtainment  of  a 
threatened  or  endangered  species 
permit. 

7.  Unauthorized  collecting  or 
handling  of  the  species.  Permits  to 
conduct  these  activities  are  available  for 
piuposes  of  scientific  research  or  to 
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enhance  the  propegation  or  survival  of 
the  species. 

8.  Introduction  of  non-native  species 
likely  to  prey  on  salmon  or  displace 
them  from  their  habitat. 

This  list  is  not  exhaustive.  It  is 
intended  to  provide  some  examples  of 
the  types  of  activities  that  might  be 
considered  by  the  NMFS  as  dbnstituting 
a  "take"  of  Central  California  coast  coho 
salmon  under  the  ESA  and  its 
regulations.  Questions  regarding 
whether  spedBc  activities  will 
constitute  a  violation  of  section  9.  and 
general  inquiries  regarding  prohibitions 
and  permits,  should  be  directed  to 
NMFS  (see  Uim—lf). 


Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  ESA  include 
recognition,  recovery  actions.  Federal 
agency  consultation  requirements,  and 
prohibitions  on  taking.  Recognition 
through  listing  promotes  public 
awareness  and  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 

Several  protective  and  recovery  affiorts 
are  underway  to  address  problems 
contributing  to  the  decline  of  the 
Central  California  coast  coho  salmon 
ESU.  These  include  the  listing  of  coho 
salmon  south  of  San  Frandaco  under 
CESA,  the  implementation  of  improved 
protective  measures  for  timber  harvest 
in  watersheds  south  of  San  Frandaco, 
and  the  development  of  a  recovery  plan 
for  coho  salmon  south  of  San  Frandsce. 
Other  important  future  efforts  include 
development  of  the  California  Resources 
Agency's  CSI,  the  development  of 
several  HCPs  by  industrial  timber 
companies,  and  development  of  a 
Memorandum  of  Understanding  (MOU) 
with  Natural  Resources  Conservation 
Service  (NRCS)  and  others. 

As  discussed  under  the  listing 
determination,  NMFS  encourages  the 
State  to  continue  its  work  with  the  CSI 
to  create  a  comprehensive  conservation 
plan  for  coho  salmon  throughout 
California.  NMFS  thinks  these 
cooperative  conservation  efforts 
wherein  diverse  stakeholders  achieve 
both  environmental  and  economic  goals 
are  essential  components  of  recovery 
planning  for  coho  salmon  and  other 
salmonid.s.  Even  after  a  final  listing  of 
the  Central  California  coho  salmon  ESU, 
the  CSI  process  can  serve  as  an 
important  forum  to  as.sist  NMFS.in  the 
development  of  ESA  4(d)  regulations  for 
listed  salmonids. 

The  California  Forest  Practices  Act 
provides  a  process  to  list  threatened  or 
endangered  species  as  "Sensitive 
Species,"  thereby  requiring  additional 


protectioo  meesuree  either  throughout 
the  spedea  range  or  spedfic  to 
individiud  watershed  basins.  This 
process  oould  be  employed  to  provide 
substantial  conservation  benefits  for 
coho  salmon  in  the  central  California 
coast  ESU,  where  at  preaent  more  than 
90  percent  of  the  land  is  in  private 
ownership,  and  silviculture  is  a 
predominsnt  land  use  activity.  In 
responae  to  the  listing  of  the  Central 
Calilbmla  coast  salmon  ESU.  the  CDF. 
State  Water  Raeouroea  Control  Board, 
and  CDFG.  in  cooperation  with  Federal 
ageodes.  could  provide  special 
emphasis  to  habitat  areas  containing 
liated  coho  salmon  to  prometa  their 
reoovefv. 

NMFS  will  aaseaa  new  sdentific 
infbrmatiaD  as  it  beoomes  available  and 
will  continue  to  asaeas  the  degree  to 
which  ongoing  Federal,  state,  and  local 
conservation  initiatives  reduce  the  risks 
fiaced  by  coho  salmon  in  the  Central 
CaUfomia  coast  coho  sahnoo  ESU.  If 
theae  or  future  initiatives  clearly 
ameliorate  risk  fadors  and  demonstrate 
that  the  spedea  is  recovering.  NMFS 
will  reconaider  the  listing  status. 
Informatioo  rasprding  the  efBcacy  of 
conservation  efforts  uid  any  new 
sdentific  data  regarding  the  Central 
California  Coast  coho  salmon  ESU 
should  be  submitted  to  NMFS  (see 

NMFS  intends  to  move  rapidly  during 
the  next  year  to  develop  ana  implement 
a  strategy  to  halt  the  deicline  ano  begin 
the  recovery  of  coho  salmon 
populations  within  the  Central 
California  coast  coho  salmon  ESU. 
Because  the  vast  maiority  of  land  in  this 
ESU  is  in  private  ownership  (ca.  90 
percent),  tne  key  to  protecting  and 
recovering  coho  salmon  in  this  ESU  will 
be  the  implementation  of  conservation 
measures  on  private  lands.  Also, 
because  coho  salmon  in  this  ESU  are 
being  listed  as  threatened,  NMFS 
intends  to  take  full  advantage  of  aection 
4(d)  of  the  ESA  to  define  and  authorize 
inddental  take  of  coho  salmon  and  its 
habitat  in  association  with  various  land 
use  activities  on  private  lands.  Key 
elements  of  the  coho  salmon 
conservation  strategy  that  NMFS  will 
pursue  indude: 

1.  Development  of  ESA  4(d)  Rules— 
NMFS  intends  to  pursue  the 
development  of  one  or  more  ESA  4(d) 
rules  that  Mrill  identify  conservation 
measures  and  strategies  for  various  non- 
federal land  use  sectors  (e.g.  timber 
harvest,  agriculture,  and  grazing,  etc.) 
and  define  acceptable  levels  of 
incidental  take.  NMFS  thinks  that  the 
California  Resources  Agency's  CSI  can 
serve  as  a  particularly  useful  forum  for 
developing  theae  conservation 


strategies,  since  a  broad  range  of 
stakeholder  groups  partidpate  in  the 
CSI  procsas.  NMFS,  therefore, 
encourages  rapid  progress  by  the 
partidpants  in  the  CSI  so  that  its  work 
products  can  contribute  to  or  be 
incorporated  into  a  4(d)  rule  that  may 
define,  with  greater  spedfidty, 
permissible  adivities  and  proted 
landownera  Gram  potential  section  9 
UaUlltiea. 

2.  Development  of  Interim/Long-term 
Protective  Strategies  for  Thnber 
Harrest — NMFS  will  continue  to  work 
aggroaaively  with  the  California  Board  of 
Foraatry  anid  CDF4o  develop  guidelines 
for  the  development  of  Timon'  Harvest 
plans  which  do  not  reeult  in  the  take  of 
coho  safanon,  including  harm  to  the 
•pedes  by  degradation  of  its  habitat.  In 
addition,  NMFS  will  work  with  the 
Biueau  of  Forestry,  CDF,  and 
landowners  to  develop  protection 
strategiea  for  coho  aalmon  and  its 
habitat  throughout  the  ESU.  These 
strategiea  may  alao  reduce  harm  or 
inddental  take  of  coho  salmon  aa  a 
result  of  modification  to  habitat  NMFS 
is  hopeful  that  this  type  of  protection 
plan  can  be  incorporated  into  an  ESA 
4(d)  rule  which  will  addreaa  smaller 
landownen  in  this  ESU. 

3.  Development  of  Multi-Spedes 
HCPs  and  ITP»— NMFS  will  continue  to 
work  with  large  industrial  timber 
landownen  wnthin  this  ESU  to  develop 
HCPs  which  proted  and  conserve  coho 
salmon  and  its  habitat,  while  at  the 
same  time  allowing  landowners  to 
condud  their  economic  activities  with 
long-term  certainty.  NMFS  will 
continue  its  commitment  to  work  with 
the  FWS  to  develc^  multi-spedes  HCPs 
and  issue  multi-spedes  ITPs.  These 
efforts  are  important  becauae  large 
landowners  control  and  manage  a 
substantial  portion  of  coho  sahnon 
habitat  within  the  Central  California 
coast  coho  salmon  ESU. 

4.  Development  md  Implementation 
of  an  MOU  with  NRCS  and  others— 
NMFS  will  continue  woiiung  with  the 
Natural  Resource  Conservation  Service, 
FWS,  EPA,  the  State,  local  and  private 
interests  (e.g.  The  California  Assodation 
of  Resource  Conservation  Distrids)  to 
develop  and  implement  a  voluntary, 
watershed-baaed,  locally  drivm 
program  to  assist  the  agricultural  and 
grazing  community  in  complying  with 
Federal  and  State  endangered  species 
and  water  quality  laws  including 
proteding  coho  salmon  and  its  habitat. 
Both  technical  and  Hnandal  assistance 
will  be  made  available  to  farmers  in 
high-priority  watersheds. 

5.  Ocean  Harvest  Management — 
NMFS  expects  that  it  will  be  necessary 
to  continue  the  restridions  on  coho 
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salmon  harvest  that  have  been  in  place 
since  1994  to  proted  listed  and 
proposed  coho  salmon  populations.  At 
this  time,  NMFS  does  not  think  that 
further  restrictions  on  the  ocean 
Chinook  fisheries  are  needed  to  reduce 
ocean  harvest  impacts  on  coho  salmon. 

6.  State-managed  Fisheries  and 
Hatcheries — NMFS  intends  to  work 
with  the  State  of  California  to  evaluate 
its  current  fisheries  management 
regulations  and  hatchery  adivities  to 
ensure  that  impacts  to  coho  salmon 
from  in-river  recreational  fisheries  and 
State  managed  hatchery  practices  are 
minimized.  As  necessary,  NMFS  will 
work  with  the  State  to  amend  its 
sportfishing  regulations  and  provide 
inddental  take  authorization  for 
recreational  fisheries  targeting  other 
spedes  of  salmon,  steelhead  and  trout. 
Similarly,  NMFS  will  review  and 
authorize  appropriate  hatchery 
practices. 

7.  Develop  and  Implement  Recovery 
Plan — NMFS  intends  to  establish  a 
recovery  team  to  develop  a  recovery 
plan  for  coho  salmon  once  the  final 
dedsions  on  coho  salmon  status 
coastwide  an  completed  by  the  agency 
in  the  coming  months.  In  the  interim, 
NMFS  will  continue  to  woric  with  the 
State  in  its  efforts  to  develop  a  recovery 
plan  for  coho  salmon  populations  south 
of  San  Francisco  where  the  spedes  has 
been  listed  under  the  CESA. 

Critical  HabiUt 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  extent  prudent  and 
determinable,  critical  habitat  be 
designated  ccmcurrentiy  with  the  listing 
of  a  spedes.  NMFS  has  completed  its 
analysis  of  the  biological  status  of  the 
Central  California  Coast  coho  salmon 
ESU,  but  has  not  completed  the  analysis 
necessary  for  the  designation  of  critical 
habitat.  NMFS  has  dedded  to  proceed 
with  the  final  listing  determination  now 
and  to  proceed  with  the  designation  of 
critical  habitat  in  a  separate  rulemaking. 
Section  4(b)(6)(C)(ii)  provides  that, 
where  critical  habitat  is  not 
determinable  at  the  time  of  final  listing, 
NMFS  may  extend  the  period  for 
designating  critical  habitat  by  not  more 
than  one  additional  year.  Congress 
further  stated  in  the  1982  amendments 
to  the  ESA,  "where  the  biology  relating 
to  the  status  of  the  spedes  is  dear,  it 
should  not  be  denied  the  protection  of 
the  Ad  because  of  the  inability  of  the 
Secretary  to  complete  the  work 
necessary  to  designate  critical  habitat" 
H.  Rep.  No.  567. 97th  Cong..  2d  Seas.  19 
(1982).  NMFS  believes  that  this  final 
listing  determination  is  appropriate  and 


necessary  to  proted  the  ESU  and  is 
consistent  with  ccngressional  direction. 
NMFS  further  concludes  that  critical 
habitat  is  not  determinable  at  this  time 
because  information  suffident  to 
perform  the  required  analysis  of  the 
impacts  of  the  designation  is  lacking. 
NMFS  has  solidted  information 
necessary  to  designate  critical  habitat  in 
its  proposed  rule  (60  FR  38011.  July  25, 
1995)  and  will  consider  such 
information  in  the  proposed 
designation.  Spedfically,  designation 
requires  a  determination  of  those 
phjrsical  and  biological  featiu«s  that  are 
essential  to  the  conservation  of  the 
spedes  and  which  may  require  special 
management  considerations  or 
protection;  it  further  requires  the 
consideration  of  economic  analysis  of 
the  impacts  of  the  designation.  These 
analyses  have  not  yet  been  completed, 
and.  therefore,  critical  habitat  is  not 
determinable  at  this  time. 

QassificatiDn 

The  1982  amendments  to  the  ESA  in 
section  4(b)(1)(A)  restrid  the 
information  that  may  be  considered 
when  assessing  spedes  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
dedsion  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
825  (6th  Or.,  1981).  NMFS  has 
categorically  excluded  all  ESA  listing 
actions  fit>m  the  environmental 
assessment  requirements  of  NEPA  (48 
FR  4413;  February  6, 1984). 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA, 
economic  considerations  have  no 
relevance  to  detenninations  regarding 
the  status  of  the  spedes.  Therefore,  the 
economic  analysis  requirements  of  the 
Regulatory  Flexibility  Ad  are  not 
applicable  to  the  listing  process. 
Similarly,  this  final  rule  is  exempt  from 
review  imder  E.0. 12866. 

Refisrenoes 

The  complete  citations  for  the 
references  used  in  this  document  can  be 
obtained  by  contacting  Craig  Wingert, 
NMFS  (see  ADDRESSES) 

List  of  Sal^eds  in  50  CFR  Part  227 

Endangered  and  threatened  spedes. 
Exports.  Imports.  Marine  mammals, 
Transportation. 

Dated:  October  24. 1996. 

Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
Nationa}  h4arine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  amended 
as  follows: 


PART  227— THREATENED  RSH  AND 
WILDUFE 

1.  The  authority  dtation  of  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1531  at  ssq. 

2.  In  §  227.4,  paragraph  (h)  is  added 
to  read  as  follows: 

f  227.4    Enumeration  of  thraalaned 


(h)  Central  California  coast  coho 
salmon  [Oncorhyncbus  kisutch). 

3.  Section  227.21  is  revised  to  read  as 
follows: 

1227,21    Thraalaned  aalmon. 

(a)  Prohibitions.  The  prohibitions  of 
section  9  of  the  ESA  (16  U.S.C.  1538) 
relating  to  endangered  spedes  apply  to 
the  threatened  spedes  of  salmon  listed 
in  §  227.4  (i),  (g),  and  (h),  except  as 
provided  in  paragraph  (b)  of  this 
section.  These  prohibitions  shall 
become  effective  for  the  threatened 
spedes  of  salmon  listed  in  §  227.4(h)  on 
December  30, 1996. 

(b)  Exceptions.  (1)  The  exceptions  of 
section  10  of  the  Ad  (16  U.S.C.  1539) 
and  other  exceptions  under  the  Ad 
relating  to  endangered  spedes, 
induding  regulations  implementing 
such  exceptions,  also  apply  to  the 
threatened  spedes  of  salmon  listed  in 
§  227.4  (f),  (g),  and  (h).  This  section 
supersedes  other  restrictions  on  the 
applicability  of  parts  217  and  222  of  this 
chapter,  including,  but  not  limited  to, 
the  restrictions  spedfied  in  §§  217.2  and 
222.22(a)  of  this  chapter  with  reaped  to 
the  spedes  identified  in  227.21(a). 

(2)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
spedes  of  salmon  listed  in  §  227.4  (h)  of 
this  part  do  not  apply  to  activities 
spedfied  in  an  application  for  a  permit 
for  sdentific  purposes  or  to  enhance  the 
propagation  or  survival  of  the  spedes 
provided  that  the  application  has  been 
received  by  the  Assistant  Administrator 
by  December  30, 1996.  This  exception 
ceases  upon  the  Assistant 
Administrator's  rejection  of  the 
application  as  insuffident,  upon 
issuance  or  denial  of  a  permit,  or  on 
May  31, 1997,  whichever  occurs 
earliest. 

(PR  Doc.  96-27887  FUed  10-25-96;  5:05  pm] 
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50  CFR  Part  879 

(Docint  Na  9e012901»-a01»-01;  LO. 
1038MA] 

FtatMrias  of  th«  Exclinhre  Economic 
Zone  Off  Alaska;  Yeaoarfln  Sola  by 
VissilB  Uaing  Trawrl  Qaar  in  tha  Baring 
8aa  arKt  Alaullan  lalanda 

AOaiCY:  National  Marine  Fisherim 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Ck)mmerce. 
ACTION:  Closure. 


NMFS  Is  closing  the  directed 
fishery  for  yeilowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1996  bycatch 
mortality  allowance  of  Pacific  halibut 
apportioned  to  the  trawl  yeilowfin  sole 
fishery  in  the  BSAI. 
EFfCCnVE  date:  1200  hrs.  Alaska  local 
time  (A.l.t.),  October  26.  1996,  until 
2400  hrs.  A.l.t..  December  31,  1996. 


FOR  RJRTNEfl  MPOIMATKM  OOWTACT: 
Mary  Furuneas.  907-586-7228. 


aupmjBMBiTAKr  mpomiation:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  tha  Fishery  Management 
Flan  fat  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islan<b  Araa 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  imder 
authority  of  t^  Magnuson  Fishery 
Conservation  and  Management  Act 
Fishing  by  U.S.  veseels  is  governed  by 

Xlati(His  implementing  the  FMP  at 
.>ait  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  1996  bycatch  mortality  allowance 
of  Pacific  halibut  for  the  BSAI  trawl 
yeilowfin  sole  fishery,  which  is  defined 
at  §679.21(eK3Miv)(B)(l),  was 
established  by  the  Final  1996  Harvest 
Specificatims  of  Groundfish  (61  FR 
4311.  February  5. 1996)  and  increeaed  to 
870  metric  tons  in  acctwdance  with 
§679.25(a)(l)(iii)  (61  FR  54580.  October 
21.  1996). 


The  Administrator,  Alaska  Region, 
NMFS  (formerly  Regional  Director),  has 
determined,  in  accordance  with 
§679.21(e)(7Kiv).  that  the  1996  bycatch 
mortality  allowance  of  Pacific  halibut 
apportioned  to  the  trawl  yeilowfin  sole 
fishery  in  the  BSAI  has  been  caught. 
Therefora,  NMFS  is  prohibiting  directed 
fishing  for  yeilowfin  sole  by  vessels 
using  trawl  gear  in  the  BSAI. 

Maximiun  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e). 


This  action  is  taken  under  50  CFR 
679.21  and  is  exempt  fixim  review  under 
E.O.  12866. 

Aiaharity:  16  U.S.C  1801  et  seq. 

DMsd:  October  25. 1996. 


Acting  Dinctor,  Office  of  Sustainable 
Fiaheriea,  National  Marine  Fisheries  Service. 
[FR  Doc.  96-27889  Filed  10-25-96;  4:34  pm] 
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This  section  01  the  FEDERAL  REGISTER 
contains  noMoes  to  the  public  ot  the  propoeed 
issuanoe  of  lules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
peraons  an  opportunily  to  pertidpale  In  ttw 
njle  making  prior  to  the  adoption  of  the  final 
nies. 


DEPARTMENT  OF  AGRICULTURE 

Fadaral  Crop  Inauranca  Corporation 

7CFR  Part  400 
nN066»-AB01 

Qanaral  Admlnialratlva  Ragulatfona; 
bMNglblHty  for  Programa  Undar  1h« 
Fadaral  Crop  Inauranca  Act 

AQBICY:  Federal  Crop  Insurance  ' 
Corporation,  Department  of  Agriculture. 
ACTION:  Proposed  rule. 

SUMMARY:  The  regulations  contained  in 
this  subpart  are  issued  pursuant  to  the 
Federal  Crop  Insurance  Act,  as  amended 
(7  U.S.C.  1501  et  aeq.)  To  prescribe  the 
procedures  for  determining  eligibility 
for  program  participation  in  any 
program  administered  under  the  Federal 
Crop  Insurance  Act,  as  amended,  and 
administering  and  maintaining  an 
ineligible  tra^dng  system.  In  addition, 
this  rule  sets  out  the  criteria  for 
reinstatement  of  program  eligibility. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business 
December  30, 1996  and  will  be 
considered  when  the  rule  is  to  be  made 
final.  The  comment  period  for 
information  collections  imder  the 
Paperworic  Reduction  Act  of  1995 
continues  through  December  30, 1996. 
ADDRESSES:  Written  comments,  data, 
and  opinions  on  this  proposed  rule 
should  be  sent  to  the  Chief,  Product 
Development  Branch,  Federal  Crop 
Insurance  Corporation  (FQC),  United 
States  Department  of  Agriculture 
(USDA),  9435  Hobnes  Road,  Kansas 
Qty,  MO  64131,  telephone  (816)  926- 
7730.  Written  comments  will  be 
available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
USDA,  14th  and  Independence  Avenue. 
SW.,  Washington,  DC,  8:15  a.m.-4:45 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  contact  Bill 
Smith,  Supervisory  Program  Analyst, 


Research  and  Developmrait  Division, 
Product  Development  Branch,  FQC.  at 
the  Kansas  City.  MO  address  listed 
above,  telephone  (816)  926-7743.  For  a 
copy  of  the  Cost-Benefit  Analysis  to  the 
General  Administrative  Regulations; 
Ineligibility  for  Programs  Under  the 
Federal  Crop  Insurance  Act,  contact 
Bonnie  Hart,  USDA,  FSA,  Advisory  and 
Corporate  Operations  Staff,  Regulatory 
Review  (koup,  P.O.  Box  2415.  STOP 
0572.  USDA,  Washington,  DC  20013- 
2415, 8:15  a.m.-4:45  pan.,  est,  Monday 
through  Friday,  except  holidays, 
telephone  (202)  690-2857. 

SUPPLEMENTARY  MFORMATION: 

Executive  Order  12866  and 
Departmental  Kagnlatkm  1512-1 

This  action  has  been  reviewed  under 
USDA  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  No.  1512-1. 
This  action  constitutes  a  review  as  to 
the  need,  currency,  clarity,  and 
efiiectiveness  of  these  regulations  \mder 
those  procedures.  Hie  sunset  review 
date  established  for  these  regulations  is 
February  1, 2001. 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
(>der  12866,  and,  therefore,  has  been 
reviewed  by  the  Office  of  Mana^ment 
and  Budget  (OMB). 

Cost-Benefit  Analysis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
peraons  at  the  address  listed  above.  In 
summary,  the  analysis  finds  that  the 
expected  benefits  of  this  action 
outweigh  the  cost  to  society.  By 
allowing  the  efficient  tracking  of 
ineligible  individuals,  the  Federal 
government  will  be  able  to  collect  about 
$6  million  annually  in  debts  owed  by 
crop  insurance  policyholders.  The 
buiden  on  policyholders  and  crop 
insurance  companies  for  reporting 
information  to  establish  the  tracking 
system  is  estimated  to  be  $5.1  million. 
However,  most  policyholders  have 
already  reported  their  Social  Security 
Nimiber  for  tracking  purposes  and  will 
not  need  to  report  again.  Thus,  the 
reporting  burd«i  in  future  years  should 
be  considerably  less.  Federal  costs  for 
Tnaintaining  the  traddng  system  are 
estimated  to  be  about  $660,000  for  the 
first  year  and  somewhat  less  in  future 
yeare. 


Paperwork  Rednrtkin  Act  of  IMS 

The  information  collecticHi 
requirements  contained  in  these 
regulations  have  been  submitted  to 
OMB  for  their  approval  under  section 
3507())  of  the  Paperwork  Raducticm  Act 
of  1995.  This  proposed  rule  will  amend 
the  information  collectim  requirements 
under  OMB  number  0563-0047,  through 
September  30, 1996. 

The  tide  of  this  information  collection 
is  "General  Administrative  Regulation; 
Subpart  Q,  Collection  and  Storage  of 
Social  Seciuity  Numben  (SSN)  and 
Employer  Identification  Numben  (EIN). 
and  Subpart  U,  Ineligibility  for 
Programs  Under  the  Federal  Crop 
Insurance  Act."  The  information 
collected  is  used  to  correctly  identify 
the  participant,  and  any  other  person 
with  an  interest  in  the  policyholder's 
operation  in  excess  of  10%,  as  a 
poUcyholder  within  the  systems 
maintained  by  FQC,  and  to  compile  the 
names  of  debton,  persons  in  violation  of 
the  controlled  sulwtanoe  provisions  of 
the  Food  Security  Act  of  1985.  persons 
who  have  committed  fraud, 
misrepresentation,  or  adopted  a  scheme 
or  device. 

The  information  requested  is 
necessary  to  protect  the  integrity  of  the 
program  by  ensiiring  that  those 
producer's  who  have  abused  the 
program  are  not  eligible  for  further 
program  benefits,  or  for  program 
participation  in  any  program 
administered  under  thp  Federal  Crop 
Insurance  Act,  as  amended,  and* 
administering  and  maintaining  an 
ineligible  traddng  system. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  25  minutes  per 
response. 

Respondents:  PoUcyholders  and  those 
with  a  substantial  beneficial  interest  in 
the  policyholder  or  any  fwrson  having 
any  interest  in  the  policyholder  and 
receiving  separate  benefits  under 
another  USDA  program  as  a  direct  result 
of  such  interest 

Estimated  Number  of  Respondents: 
2,032,800. 

Estimated  Number  of  Responses  per 
Respondent:  1  per  year. 

Estimated  Total  Burden  Hours: 
508,200. 

The  comment  period  for  information 
collections  imder  the  Paperwork 
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Reduction  Act  of  1995  continues  on  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Conmients  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  of  Agricuhure,  Office  of 
Information  and  Regulatory  Afhirs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C,  20503  and  to 
Bonnie  Hart,  Advisory  and  Corporate 
Operations  Staff,  Regulatory  Review 
Group,  Farm  Service  Agency,  P.O.  Box 
2415,  Ag  Box  0572,  United  States 
Department  of  Agriculture,  Washington, 
DC  20013-2415.  Copies  of  the 
information  collection  may  be  obtained 
from  Bonnie  Hart  at  the  above  address, 
telephone  (202)  690-2857. 

Tne  OfRce  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collection(8)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  domment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
199S      • 

Title  11  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA).  PubUc 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State.  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FCIC  generally  must  prepare  a  written 
statement,  including  a  ccst-benefit 
analysis,  for  proposed  and  final  rules 
with  Federal  mandates  that  may  result 
in  expenditures  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  seiior,  of  $10<)  million  or  more 
in  any  1  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  FCIC  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective  or  least  bundensome  alternative 
that  achieves  the  objectives  of  the  rule. 


This  rule  contains  no  Federal 
mandate  (under  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  1M12 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  Fedeialism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  amount  of 
work  required  of  insurance  companies 
should  not  increase  because  the 
information  used  to  determine 
eligibility  is  already  maintained  at  their 
office.  The  amount  of  work  required  of 
insurance  companies  may  actually  be 
reduced  because  verification  with  FCIC 
of  a  producer's  compliance  with  the 
controlled  substance  regulations, 
currently  done  manually,  will  be 
automated.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  and  no  Regulatory 
Flexibility  Analysis  was  {trepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12778 

The  Office  of  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  action  for  judicial 
review  may  be  brought. 


EnTirooBMBtal  Evalnatiaii 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Backgrooad 

It  is  the  intention  of  FOC  to  compile 
a  list  of  those  penons  who  have  been 
found  ineligible  for  participation  in 
catastrophic  risk  protection  coverage, 
limited  coverage,  and  additional 
coverage  because  of  various  violations 
committed  under  the  Federal  Crop 
Insurance  Act,  as  amended,  and  tne 
Food  Security  Act  of  1985,  as  amended. 
Violations  which  may  cause  a  person's 
ineligibility  include  a  deUnquent  debt 
&t>m  non-payment  of  premium  or 
overstatement  of  indemnity,  a  material 
scheme  or  device,  fraud,  conviction  of 
certain  controlled  substance  infractions, 
or  other  causes. 

List  of  Subjects  in  7  CFR  Part  400 

Administrative  practice  and 
procedure.  Claims,  Crop  insurance. 
Fraud,  Reporting  and  recordkeeping 
requirements. 

Pureuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended  (7  U.S.C  1501  et  sag.)  the 
Federal  Crop  Insurance  Corporation 
proposes  to  add  a  new  subpiart  U  to  7 
CFR  part  400.  effective  for  the  1997 
(1998  for  Texas  and  Arixona/Califomia 
Qtnis)  and  succeeding  crop  yean,  to 
resd  as  follows: 

PART  400— GENERAL 
AOMMSTRATIVE  REGULATIONS 

Subpart  U    IneHglbiltty  tor  Pregrama  Under 
ttw  Fsdaral  Crap  Inauranoe  Ad 

Sec 

400.675  PurpoM. 

400.676  OMB  control  numbers. 

400.677  Definitions. 

400.678  Applicability. 

400.679  Criteria  for  ineligibility. 

400.680  Determinatioiu  of  ineligibility. 
400.661  Effect  of  ineligibility. 

400.682  Criteria  for  reinstatement  of 
eligibility. 

400.683  Administration  and  maintenance. 

Subpnrt  U-^MUgibllKy  for  Programs 
Undar  ttw  FMtorai  Crop  Inauranc*  Act 

Auifaerily:  7  U.S.C  1506(1)  and  lS06(p). 

|40aff7B    Pufpoee. 

This  subpart  prescribes  conditions 
imder  which  a  person  may  be 
determined  to  be  ineligible  to 
participate  in  any  program  administered 
by  FCIC  under  the  Federal  Crop 
Insurance  Act,  as  amended.  This 
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subpart  also  establishes  the  criteria  for 
reinstatement  of  eligibility. 

1400.876    OMB  control  numbers. 

The  collecting  of  information 
requirements  in  this  subpart  has  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  0563-0047. 

1400.677    DeflnltkNia. 

Act. — ^The  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 

Actively  engaged  in  fanning. — ^Means 
a  person  who.  in  return  for  a  share  of 
profits  and  losses,  makes  a  significant 
contribution  to  the  production  of  an 
insurable  crop  in  the  form  of  capital, 
equipment,  land,  personal  labor,  or 
personal  management. 

Applicant. — ^A  person  who  has 
submitted  an  application  for  crop 
insiuance  coverage  imder  the  Act. 

Authorized  person. — Any  current  or 
past  officer,  employee,  elected  official, 
general  agent,  agent,  contractor,  or  loss 
adjuster  of  FQC.  the  insurance  provider, 
or  any  other  government  agency  whose 
duties  require  access  to  the  Ineligible 
Tracking  System  to  administer  the  Act. 

Controlled  substance. — ^Any 
prohibited  drug-producing  plants 
including,  but  not  limited  to,  cacti  of  the 
genus  (lophophora),  coca  bushes 
(erythroxyliun  coca),  marijuana 
(cannabis  satiua),  opium  poppies 
(papauer  somniferum),  and  other  drug- 

Eroducing  plants,  the  planting  and 
arvesting  of  which  is  prohibited  by 
Federal  or  state  law. 

Debt. — ^An  amount  of  money  which 
has  been  determined  by  an  appropriate 
agency  official  to  be  owed,  by  any 
person,  to  FQC  or  an  insurance 
provider  imder  any  program 
administered  under  the  ACT.  The  debt 
may  have  arisen  from  overpayment, 
premium  non-payment,  interest, 
penalties,  or  odier  causes. 

Debtor. — ^A  person  who  owes  a  debt 
and  that  debt  is  delinquent. 

Delinquent  debt. — ^Any  debt  owed  to 
FQC  or  the  insurance  provider,  under 
any  program  administered  under  the 
authority  of  the  Act,  that  has  not  been 
paid  by  the  termination  date  specified 
in  the  applicable  contract  of  insurance, 
or  other  due  date  for  payment  contained 
in  any  other  agreement  or  notification  of 
indebtedness,  or  any  overdue  debt  owed 
to  FCIC  or  the  insurance  provider  which 
is  the  subject  of  a  scheduled  installment 
payment  agreement  which  the  debtor 
has  failed  to  satisfy  under  the  terms  of 
such  agreement.  Such  debt  may  include 
any  accrued  interest,  penalty,  and 
administrative  charges  for  which 
demand  for  repayment  has  beoi  made, 
or  unpaid  premium  including  any 


accrued  interest,  penalty  and 
administrative  charges  (§  400.116).  A 
delinquent  debt  does  not  include  debts 
discharged  in  bankruptcy  and  other 
debts  which  are  legally  barred  firom 
collection. 

EIN. — ^An  Employer  Identification 
Numbo-  as  required  imder  section  6109 
of  the  Internal  Revenue  Code  of  1986 
(26  U.S.C.  6109). 

FCIC— The  Federal  Crop  Insurance 
Corporation,  a  wholly  owned 
corporation  within  the  United  States 
Department  of  Agriculture. 

FSA. — ^The  Farm  Service  Agency  or 
successor  agency.  USDA. 

Ineligible  person. — A  (>erson  who  is 
denied  participation  in  any  program 
administered  by  FQC  under  the  Act. 

Insurance  provider. — A  private 
insurance  company  approved  by  FOC. 
or  FSA  providing  crop  insurance 
coverage  to  producers  participating  in 
any  Federal  crop  insurance  program 
administered  under  the  Act. 

Person. — An  individual,  partnership, 
association,  corporation,  estate,  trust,  or 
other  legal  entity,  and  wherever 
applicable,  a  State,  political 
subdivision,  or  an  agency  of  a  State. 

Polic^older. — An  applicant  whose 
properly  completed  application  for 
insiuance  under  the  crop  insurance 
pro-am  has  been  accepted  by  FOC  or 
an  insurance  provider. 

Reinsurance  agreement. — ^An 
agreement  between  two  parties  by 
which  an  insurer  cedes  to  a  reinsurer 
certain  liabilities  arising  from  the 
insurer's  sale  of  insurance  policies. 

Reinsured  company. — A  private 
insurance  company  having  a  Standard 
Reinsurance  Agreement,  or  other 
reinsurance  agreement,  with  FOC, 
whose  crop  insurance  policies  are 
approved  and  reinsured  by  FOC. 

Scheduled  installment  payment 
agreement. — ^An  agreement  between  a 
pmrson  and  FOC  or  the  insurance 
provider  to  satisfy  financial  obligations 
of  the  person  under  conditions  which 
modify  the  terms  of  the  original  debt. 

Semement. — An  agreement  between  a 
person  and  FQC  or  tihe  insurance 
provider  to  resolve  a  dispute  arising 
from  a  debt  or  other  administrative 
determination. 

SSN. — ^An  individual's  Social 
Security  Number  as  required  under 
section  6109  of  the  Internal  Revenue 
Code  of  1986. 

Standard  Reinsurance  Agreement 
(SUA). — ^The  primary  reinsurance 
agreement  between  the  reinsured 
company  and  FOC. 

Substantial  beneficial  interest. — ^Any 
person  having  an  interest  of  at  least  ten 
percent  (10%)  ot  more  in  the  applicant 
or  policyholder. 


System  of  records. — Records 
established  and  maintained  by  FCIC  and 
FSA  containing  SSN  or  EIN  data,  name, 
address,  city  and  State,  applicable 
policy  numbers,  and  other  information 
related  to  Federal  crop  programs  as 
required  by  FOC,  from  which 
information  is  retrieved  by  a  personal 
identifier  including  the  SSN,  EIN,  name, 
or  other  unique  identifier  of  a  person. 

§400.678    ApplicatiUNy. 

This  subpart  applies  to  any  program 
administered  by  FOC  under  the  Act, 
including: 

(a)  The  Catastrophic  Risk  Protection 
Program;  and 

(b)  The  Limited  and  Additional 
Coverage  Program  as  authorized  under 
sections  508(c)  and  508(h)  of  the  Act. 

1400.670    CrttsrlaforlneNgblilty. 

A  person  may  be  determined  to  be 
ineligible  to  participate  in  any  program 
administered  by  FOC  under  the 
authority  of  the  Act,  if  the  person  meets 
one  or  more  of  the  following  criteria: 

(a)  Has  a  delinquent  debt  on  a  crop 
insurance  policy,  issued  or  reinsured  by 
FOC.  or  any  delinquent  debt  due  FOC 
Any  person  vtrith  a  delinquent  debt 
owed  to  FOC  or  to  the  insurance 
provider  shall  be  ineligible  to 
participate  in  any  program  administered 
under  the  authority  of  the  Act. 
Delinquent  debts  are  limited  to  those 
that  arise  bom  crop  insurance  programs 
administered  by  FOC  under  the  Act. 
llie  existence  and  delinquency  of  the 
debt  must  be  verifiable. 

(b)  Has  violated  the  Controlled 
Substance  (7  CFR  part  796)  provisi(»is 
of  the  Food  Security  Act  of  1985.  as 
amended.  Any  person  who  violates  the 
Controlled  Substance  provisions  of  the 
Food  Security  Act  of  1985,  as  amended, 
shall  be  ineligible  to  participate  in  all 
programs  administered  under  the  Act 

(c)  Has  committed  fraud, 
misrepresentation,  or  adopted  a  scheme 
or  device  to  obtain  any  benefits  imder 
the  Act.  Any  person  who  is  found  in  a 
criminal  or  civil  proceeding,  or  a  formal 
or  informal  administrative  proceeding  to 
have  willfully  and  intentionally 
provided  any  false  or  inaccurate 
infwmation  to  FOC  or  the  insurance 
provider,  which  the  person  knew  or 
should  have  known  was  false  or 
inaccurate,  or  adopted  a  material 
scheme  or  device  in  their  participation 
in  programs  administered  under  the 
auUiority  of  the  Act.  shall  be  ineligible 
to  participate  in  all  programs 
administered  under  the  Act.  Ineligibility 
determinaticms  resulting  from  judicial 
or  administrative  proceedings  will  not 
be  stayed  pending  review. 
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1400.680    Ptwiii«ii«>lon>  o»  in«llgfc1y. 
If  an  insurance  provider  or  any  other 
authorized  person  has  evidence  that  any 
person  meets  any  of  the  criteria  set  forth 
in  this  subpart,  they  must  submit  the 
evidence  to  FQC.  After  verification  that 
the  person  has  met  one  or  more  of  the 
criteria,  a  Notice  of  hieligibility  will  be 
issued  and  mailed  to  the  person  at  the 
person's  last  known  address.  The  Notice 
of  Ineligibility  will  state  the  criteria 
upon  which  the  determination  of 
ineligibility  has  been  based,  a  brief 
statement  of  the  facts  to  sup|x>rt  the 
determination,  the  time  period  of 
ineligibility,  and  the  person's  right  for 
review  of  the  ineligibility 
determination.  Any  person  receiving 
such  a  Notice  of  Ineligibility  may  seek 
reconsideration  of  the  determination  of 
ineligibility  ftom  the  provider  of 
insurance,  or  appeal  to  the  USDA 
National  AppeaU  Division  (NAD), 
pursuant  to  7  CFR  part  11,  within  thirty 
(30)  days  from  the  date  the  Notice  of 
Ineligibility  is  received  by  the  person. 

f40ae«1    Eftoct  o(  lne«gl>«ny. 

(a)  Once  the  person  has  been 
determined  to  be  ineligible: 

(1)  All  policies  in  which  the  person 
has  a  100  percent  share  of  all  crops 
covered  by  the  policy  will  be  void 
effective  for  the  crop  year  for  which  the 
person  was  determined  to  be  ineligible; 

(2)  If  the  ineligible  [wraon  is  a  general 
partnership,  all  partnera  will  be 
individually  ineligible  and  any  policy  in 
which  a  partner  has  a  100  percent 
interest  will  be  void  effective  for  the 
crop  year  for  which  the  partnerahip  was 
determined  to  be  ineligible.  The 
partnership  and  all  partners  will  be 
removed  from  any  polic7  in  which  they 
have  a  substantial  beneficial  interest, 
and  the  policyholder  share  under  the 
policies  will  be  reduced  commensurate 
with  the  ineligible  person's  share; 

(3)  If  the  applicant  or  policyholder  is 
a  corporation,  partnership,  or  other 
business  entity,  and  an  ineligible  person 
has  a  substantial  beneficial  interest  in 
the  applicant  or  policyholder,  the 
application  may  be  accepted  or  existing 
policies  remain  in  effect,  although  the 
ineligible  person  will  be  removed  from 
the  policies  and  the  policyholder  share 
under  the  policies  will  be  reduced 
commensurate  with  the  ineligible 
person's  share; 

(4)  If  the  applicant  or  policyholder  is 
a  corporation,  partnership,  or  other 
business  entity  that  was  created  to 
conceal  the  interest  of  a  person  in  the 
farming  operation  or  to  evade  the 
ineligibility  determination  of  a  person 
with  a  substantial  beneficial  interest  in 
the  applicant  or  policyholder,  the 
corporation,  partnership  or  other 


business  entity  will  be  diaraguded,  the 
individual  sharefaoldars  or  paitnen  will 
be  personally  responaible,  and  any 
shareholder  or  partner  that  ia  ineligible 
will  be  removed  from  the  policy  and  the 
policyholder  share  under  the  policies 
will  be  reduced  commensurate  with  the 
ineligible  person's  share; 

(5)  Any  indemnitiea  or  payments 
made  on  a  voided  policy  or  on  the 
portion  of  the  policy  reduced  because  of 
ineligibility  tvill  be  declared 
overpayments  and  must  be  repaid;  and 

(6)  If  the  policy  is  voided,  all 
premiums  may  be  refunded  or  if  an 
ineligible  person  is  removed  from  a 
policy,  the  portion  of  the  premium 
commensurate  with  the  ineligible 
person's  share  may  be  refunded,  unless 
FQC  determines  the  person  has 
willfully  and  intentionally  provided 
false  or  inaccurate  information  to  FCIC 
or  an  insurance  provider. 

(b)  The  spouse  and  minor  children  of 
an  individual  are  considered  to  be  the 
same  as  the  individual  for  purposes  of 
this  subpart  except  that: 

(1)  The  spouse  who  was  actively 
engaged  in  farming  in  a  separate  farming 
operation  prior  to  their  marriage  tvill  be 
a  separate  person  with  respect  to  that 
separate  farming  operation  so  long  as 
that  operation  remains  separate  and 
distinct  from  any  fanning  operation 
conducted  by  the  other  spouse; 

(2)  A  minor  child  who  is  actively 
engaged  in  farming  in  a  separate  fanning 
operation  will  be  a  separate  person  with 
respect  to  that  separate  farming 
operation  if: 

(i)  The  parent  or  other  entity  in  which 
the  parent  has  a  substantial  beneficial 
interest  does  not  have  any  interest  in  the 
minor's  separate  farming  operation  or  in 
any  prtxluction  fivm  such  ofMration; 

(ii)  The  minor  has  established  and 
maintains  a  separate  household  from  the 
parent; 

(iii)  The  minor  personally  carries  out 
the  farming  activities  with  respect  to  the 
minor's  farming  operation;  and 

(iv)  The  minor  establishes  separate 
accounting  and  record  keeping  for  the 
minor's  fanning  operation. 

(c)  An  individual  shall  be  considered 
to  be  a  minor  until  the  age  of  18  is 
reached.  Court  proceedings  conferring 
majority  on  an  individual  under  18 
years  of  age  will  not  change  such 
individual's  status  as  a  minor. 

(d)  Any  person  determined  to  be 
ineligible  will  be  denied  subsequent 
participation  in  any  program 
administered  under  the  Act  until 
eligibility  is  reinstated  pursuant  to  this 
subpart. 

(e)  Any  person  who  has  been 
determined  ineligible  for: 


(1)  Ccmtrolled  substance  viofations 
will  be  denied  benefits  for  the  crop  year 
of  the  conviction  and  the  four 
succeeding  crop  yean; 

(2)  Adopting  a  material  scheme  or 
devise  will  be  denied  benefits  for  one 
crop  year,  and 

(3)  Fraud  or  misrepresmitation  may  be 
disqualified  from  receiving  benefits 
undar  the  Catastrophic  Risk  protection 
plan  for  up  to  two  crop  yean  and  for 
any  plan  of  Insurance  providing 
coverage  greater  than  the  catastrophic 
coverage,  may  be  disqualified  from 
receiving  benefits  for  up  to  ten  crop 
yean. 

14001682    OrNMtafor 


A  penaa  who  has  been  determined 
ineligible  may  have  eligibility  reinstated 
as  follows: 

(a)  A  delinquent  debt  owed  on  a  crop 
insurance  policy  insured  or  reinsured 
by  FOC  or  any  delinquent  debt  due 
FOG.  Eligibility  may  be  reinstated  after 
pajmMnt  of  the  debt,  or  acceptance  by 
FQC  or  the  insurance  provider  of  a 
scheduled  installment  payment 
agreemoit.  Eligibility  will  be  reinstated 
as  of  the  date  the  debt  is  paid  or  the  date 
the  agreement  is  accepted. 

(b)  Viofations  of  the  Controlled 
Substance  provisions  of  the  Food 
Security  Act  of  1985,  as  amended. 
Eligibility  will  be  reinstated  in 
accordance  vrith  §  400.681. 

(c)  Commission  of  a  frvud. 
misrepresentation,  and  adoption  of  a 
material  scheme  or  device  to  obtain 
benefits  under  any  program 
administered  under  the  Act.  Eligibility 
may  be  restored  when  the  period  of 
disqualification  has  expired  and 
payment  of  all  penalties  and 
overpayments  have  been  completed. 

(d)  Timing  of  reinstatement  of 
eligibility.  If  the  date  of  reinstatement  of 
eligibility  occurs  after  the  appUcable 
sales  closing  date  for  the  crop  year,  the 
person  may  not  participate  in  any 
program  administered  under  the  Act 
until  the  following  crop  year. 

(e)  After  eligibility  has  been 
reinstated,  the  person  must  complete  a 
new  application  for  crop  insurance 
coverage  on  or  before  the  applicable 
sales  closing  date. 

1400^683    AdmhitaAnrtian  and 


(a)  Ineligible  producer  data  will  be 
maintained  in  a  system  of  records  in 
accordance  with  the  Privacy  Act.  5 
U.S.C.  552a. 

(1)  The  Ineligible  Tracking  System  is 
a  record  of  all  persons  who  have  been 
determined  to  be  ineligible  for 
participation  in  any  program  purauant 
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to  this  subpart.  This  system  contains 
identifying  information  of  the  ineligible 
person  including,  but  not  limited  to. 
name,  address,  telephone  number,  SSN 
or  EIN,  reason  for  ineligibility,  and  time 
period  for  ineligibility. 

(2)  Information  in  the  Ineligible 
Tracking  System  may  be  used  by 
Federal  agencies.  FQC  employees, 
contractors,  and  private  companies  and 
their  pereonnel  who  require  such 
information  in  the  performance  of  their 
duties  in  connection  with  any  program 
administered  under  the  Act.  The 
information  may  be  furnished  to  other 
users  including,  but  not  limited  to,  FQC 
contracted  agencies;  credit  reporting 
agencies  and  collection  agencies;  in 
response  to  judicial  orders  in  the  course 
of  litigation;  and  other  users  as  may  be 
appropriate  or  required  by  faw  or 
regulation.  The  individual  information 
will  be  made  available  in  the  form  of 
various  reports  and  notices  produced 
from  the  Ineligible  Tracking  System, 
based  on  valid  requests. 

(3)  Supporting  docimientation 
regarding  the  determination  of 
ineligibility  and  reinstatement  of 
eligibility  will  be  maintained  by  FQC 
and  FSA,  or  its  contractors,  private 
companies,  and  Federal  and  State 
agencies.  This  documentation  will  be 
maintained  consistent  with  the 
electronic  information  contained  within 
the  Ineligible  Tracking  System. 

(b)  Information  may  be  entered  into 
the  Ineligible  Tracking  System  by  FQC 
or  FSA  personnel. 

(c)  All  persons  applying  for  or 
renewing  crop  insurance  contracts 
issued  or  reinsured  by  FQC  will  be 
subject  to  validation  of  their  eligibility 
status  against  the  Ineligible  Tracking 
System.  Applications  or  benefits 
approved  and  accepted  are  considered 
approved  or  accepted  subject  to  review 
of  eligibility  status  in  accordance  with 
this  subpart. 

Signed  in  Washington,  D.C.  October  22, 
1996. 

Kenneth  D.  Ackennan, 

S4anager,  Federal  Crop  Insurance 
Corporation. 

IFR  Doc.  9&-27768  Filed  10-30-96;  8:45  am) 
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Animal  and  Plant  Health  InapecBon 
Service 

9  CFR  Parts  51.  56. 71. 75, 76. 78. 80. 
and  85 

[Docket  Na  96-041-1] 

interstate  Movement  of  Uvestocic; 
Approved  Uvestock  FacHHiee.  Hog 
Cholera  Provisions,  and  Uveetock 
identificatfon 

AQBICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  regidations  regarding  the  interstate 
movement  of  livestock  by  combining  the 
provisions  for  the  approval  of  livestock 
markets  for  cattle  and  bison,  horses,  and 
swine  into  a  single  section.  These 
changes  are  the  result  of  a 
comprehensive  review  of  the  Animal 
and  Plant  Health  Inspection  Service's 
regulations,  programs,  and  policies 
re^uding  livestock  markets  and 
stockyards.  We  are  also  proposing  to 
remove  the  regufations  that  restrict  the 
movement  of  swine  and  swine  products 
from  areas  quarantined  for  hog  cholera 
and  that  provide  for  the  payment  of 
compensation  to  the  owners  of  swine 
destroyed  because  of  hog  cholera.  We 
would  remove  the  hog  cholera 
regulations  because  the  United  States 
has  been  free  of  hog  cholera  since  1  i7p 
and  import  requirements  have  proven 
adequate  to  prevent  the  reintroductiou 
of  the  disease  into  this  coimtry.  These 
proposed  actions  would  eliminate 
unnecessary  or  duplicative  regulations 
and  remove  the  implication  thiat  hog 
cholera  has  not  yet  been  eradicated  in 
the  United  States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  30, 1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-041-1,  Regulatory 
Analysis  and  Development.  PPD. 
APHIS.  Suite  3C03. 4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-041-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  P.  Davis,  Senior  Staff 
Veterinarian,  Surveillance  and  Animal 


Identification  Team,  National  Animal 
Health  Programs,  VS,  APHIS,  4700  River 
Road  Unit  36,  Riverdale,  MD  20737- 
1231.  (301)  734-5970;  or  E-mail: 
jdavi8i9aphi8.u8da.gov. 

SUPPLEMENTARY  SVORMATION: 

Background 

The  regulations  in  subchapters  B  and 
C  of  diapter  I,  title  9,  of  the  Code  of 
Federal  Regulations  contain  provisions 
designed  to  prevent  the  dissemination 
of  animal  diseases  in  the  United  States 
and  facilitate  their  control  and 
eradication.  Subchapter  B,  "Coqserative 
Control  and  Eradication  of  Livestock  or 
Poultry  Diseases,"  comprises  9  CFR 
parts  49  through  56;  subchafrter  C. 
"Interstate  Transportation  of  Animals 
(Including  Poultiy)  and  Animal 
Products,"  is  made  up  of  9  CFR  parts  70 
through  89.  In  this  document,  we  are 
proposing  to  amend  or  delete  portions 
of  those  two  subchapters  in  order  to 
eliminate  duplication,  streamline 
existing  provisions,  and  remove 
imnecessary  regulations. 

Approval  of  Livestock  Facilities 

The  regufations  in  subchapter  C 
include  provisions  for  the  approval  of 
livestock  maricets  and  stoticyards  where 
livestock  are  gathered  for  sale  purposes. 
Those  approvals  are  intended  to  ensure 
that  the  markets  and  stockyards  are 
constructed  and  operated  in  a  manner 
that  will  prevent  the  transmission jof 
diseases  among  the  livestock  assembled 
for  sales  or  auctions  on  the  premises. 
Currently,  the  regulations  in  subchapter 
C  contain  five  different  approvals  for 
livestock  markets  or  stockyards:  One  in 
part  75  for  horses,  two  in  part  76  for 
swine,  and  two  in  part  78  for  cattle  and 
bison.  Although  each  approval 
necessarily  differs  in  certain  aspects 
from  the  others  due  to  considerations 
related  to  the  specific  diseases  of 
concern  and  the  types  of  animals 
involved,  there  are  many  elements  that 
are  common  to  all  five  approvals.  In 
1995.  we  undertook  a  comprehensive 
review  of  the  Animal  and  Plant  Health 
Inspection  Service's  (APHIS') 
regulations,  programs,  and  policies 
regarding  livestock  markets  and 
stockyards,  and  one  recommendation 
that  resulted  from  that  review  was  that 
the  five  livestock  market  or  stockyard 
agreements  be  consolidated  into  a  single 
agreement.  We  are,  therefore,  proposing 
to  remove  the  stockyard  and  market 
approval  provisions  from  parts  75,  76, 
and  78  and  combine  them  into  a  single 
section  that  would  be  located  in  part  71, 
"General  Provisions."  We  believe  that 
having  a  single  section  dealing  with  the 
approval  of  markets  and  stockyards 
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would  be  logical,  given  the  larae 
number  of  conunon  elements  snared  by 
the  five  existing  market  approvals.  In 
addition,  having  a  single  market 
approval  agreement  would  ease  the 
paperwork  and  recordkeeping  burden 
tor  both  the  operators  of  those  markets 
and  for  the  APHIS  and  State  personnel 
tasked  with  supervising  the  markets. 

The  proposed  new  livestock  facility 
approval  provisions  would  be  located  in 
a  new  section,  $  71.20.  The  new  section 
would  be  divided  into  two  paragraphs: 
paragraph  (a)  would  set  out  the 
approved  livestock  Cacility  agreement, 
and  paragraph  (b)  would  contain  the 
provisions  for  the  withdrawal  or  denial 
of  approval  for  a  livestock  facility.  The 
agreement  itself  would  be  divided  into 
a  section  of  general  provisions  followed 
by  sections  specific  to  cattle  and  bison, 
swine,  and  horses.  When  completing  the 
agreement,  the  operator  of  the  livestock 
facility  would  indicate  which  animals 
and  classes  of  animals  the  facility  would 
accept  by  initialing  the  appropriate 
paragraphs  of  the  agreement.  Most 
elements  of  the  existing  market  approval 
proviiions,  which  are  found  in  §  75.4(c) 
and  (d)  for  horses,  §  76.18  for  swine,  and 
§  78.44  for  cattle  and  bison,  would  be 
incorporated  into  proposed  new  $  71.20. 
Two  new  elements  %vould  be  added  to 
the  agreement  and  some  elements  of  the 
existing  provisions  would  be  eliminated 
or  modified.  These  propoaed  changes 
are  discussed  below. 

Currently,  the  livestock  market 
approvals  in  parts  75  and  78  require  that 
an  APHIS  representative.  State 
representative,  or  accredited 
veterinarian  must  be  on  the  premises  on 
sale  days  to  perform  any  duties  required 
by  State  or  Federal  regulations.  When  an 
AJPHIS  or  State  representative  is 
unavailable,  the  operator  of  the 
livestock  market  must  hire  an  accredited 
veterinarian  to  perform  those  duties, 
which  increases  the  operating  expenses 
for  the  facility.  However,  many  livestock 
facilities  do  not  necessarily  need  an 
APHIS  or  State  representative  or 
accredited  veterinarian  on  the  premises 
every  sale  day;  depending  on  the  type 
of  animals  being  sold  or  the  geographic 
origin  of  the  enimals  being  sold,  there 
may  be  no  duties  to  be  performed  under 
the  spplicable  State  or  Federal 
regulations.  For  example,  a  livestock 
market  in  a  tuberculosis  accredited-free 
State  may  be  handling,  on  a  particular 
sale  day,  only  steers  and  spayed  heiCare. 
Given  the  State's  accredited-free  status, 
there  would  be  no  restrictions  on  the 
interstate  movement  of  the  animals 
under  the  tuberculosis  regulations  in  9 
CFR  part  77,  and.  because  the  animals 
are  steers  and  spayed  heifers,  there 
would  be  no  restrictions  on  their 


interstate  movement  under  the 
brucelloeis  reeuiations  in  0  CFR  part  78. 
In  this  exampla.  there  would  be  no  need 
for  a  State  or  APHIS  rapreaenlative  or  an 
accredited  veterinarian  to  be  preaent  at 
the  market  to  inspect  or  test  the  animals 
prior  to  their  sale  or  release  from  the 
ncility.  but  the  current  market  approval 
provisions  require  tiiat  a  State  or  APHIS 
representative  or  an  aocradited 
veterinarian  be  preaent  nonetheless. 

The  current  market  agreements 
already  require  that  the  operator  of  the 
facility  furnish  a  copy  of  the  facility's 
schedule  of  sale  days  to  the  area 
veterinarian  in  charge  and  the  State 
animal  health  official;  the  proposed  new 
agreement  would  retain  that 
requirement.  Under  the  propoeed  new 
agreement,  the  State  animal  health 
official  and  area  veterinarian  in  charge 
would  review  that  schedule,  which 
would  have  to  indicate  the  types  of 
animals  that  will  be  handled  at  the 
focility  on  each  sale  day,  to  ascertain 
which  upcoming  sale  days  will  include 
categories  of  livestock  that  are  regulated 
under  State  or  Federal  regulations.  The 
State  animal  heahh  official  or  area 
veterinarian  in  change  will  then  inform 
the  operator  of  the  focility  which  sale 
da)rs  will  require  the  preaenoe  of  an 
APHIS  or  State  repreaantative  or 
accredited  veterinarian.  The  propoaed 
new  agreement,  therefore,  «voula  require 
the  presence  of  an  APHIS  or  State 
repreaantative  or  accredited  veterinarian 
at  the  livestock  facility  only  on  those 
days  designated  by  the  State  animal 
health  official  or  area  veterinarian  in 
charge. 

The  second  element  that  we  would 
add  to  the  livestock  market  agreement  is 
an  explicit  prohibition  on  the  sale  of 
any  livestock  that  show  signs  of  being 
infected  with  any  infectious,  contagious, 
or  communicable  disease  without  me 
authorization  of  an  APHIS  or  State 
representative  or  accredited 
veterinarian.  The  current  market 
approvals  provide  for  the  sale  of  reactor 
or  exposed  livestock — i.e..  animals 
known  to  be  infected  with  or  exposed  to 
disease — so  there  are  mechanisms 
already  in  place  for  such  animals  to  be 
sold  with  official  authorization. 
Paragraph  (f)  of  §71.3  requires,  in  part, 
that  persons  offering  livestock  for 
interstate  movement  must  exercise 
reasonable  diligence  to  ascertain 
whether  those  animals  are  affected  with 
or  have  been  exposed  to  any  contagious, 
infectious,  or  communicable  disease. 
This  proposed  addition  to  the  livestock 
market  agreement  would  reinforce  that 
requirement  by  helping  to  ensure  that 
livestock  that  appear  to  be  affected  with 
disease — but  that  have  not  been 
officially  tested  and  classified  as  reactor. 


exposed,  or  suspect — ere  not  sold 
without  the  knowledge  and 
authorization  of  an  APHIS  or  State 
repreeentative  or  accredited 
veterinarian. 

As  noted  above,  aome  elements  of  the 
existing  market  approval  provisions 
would  be  eliminated  or  modifiid.  Those 
propoMad  changes  are  as  follows: 

Siection  75.4.  Paiagraphs  (c)  and  (d)  of 
S  75.4  pertain  not  only  to  the  approval 
of  stockyards,  but  to  the  approval  of 
laboratories  and  diagnostic  or  reaearch 
facilities  as  well.  Therefore.  §  75.4(c)(1) 
(laboratories)  and  $  75.4(c)(2) 
(diagnostic  or  research  faciUties)  would 
mnain  the  same;  §  75.4(c)(3)     - 
(stodcyards)  would  be  removed  in  its 
entirety  and  its  provisions  incorporated 
into  proposed  new  §  71.20  with  one 
modification:  Paragraph  (8)  of  the 
current  agreement  calls  for  the 
stockyard  to  retain  for  1  year  any 
documents  relating  to  animals  that  have 
been  in  the  stockyard.  We  would 
increase  the  length  of  the  record 
retention  period  to  2  yeare  in  order  to 
make  it  consistent  with  that  of  the  Grain 
Inspection.  Packere  and  Stockyards 
Administration  (GIPSA).  The  GIPSA 
regulations  in  9  CFR  203.4  require, 
among  other  things,  that  stockyards 
maintain  for  2  yean  any  "accounta. 
records,  and  memoranda  that  contain, 
explain,  or  modify  its  business."  and 
many  of  the  documents  maintained  to 
meet  APHIS'  requiremmts  are  also 
maintained  to  meet  the  GIPSA 
requirements.  Paragraph  (d)  of  §  75.4 
addresses  the  denial  or  withdrawal  of 
approval  for  laboratories,  diagnostic  or 
research  facilities,  and  stockyards. 
Because  proposed  new  §  71.20  would 
address  denial  and  withdrawal  of 
approval  for  stockyards,  we  would 
simply  delete  all  the  references  to 
stockyards  from  §  75.4(d)  and  leave  in 
place  the  provisions  for  the  denial  or 
%vithdrawal  of  approval  for  laboratories 
and  diagnostic  or  reseerch  fecilities. 

Section  76.18.  The  provisions  found 
in  §  76.18,  "Approval  of  Livestock 
Markets,"  would  be  incorporated  into 
proposed  new  §  71.20,  with  four 
exceptions.  First,  paragraph  (a)  of 
§  76.18  states  that  lists  of  livestock 
markets  approved  for  the  purposes  of 
the  regulations  in  part  76  will  be 
published  in  the  Federal  Register.  As 
explained  below,  we  are  proposing  in 
this  document  to  remove  all  of  part  76 
from  subchapter  C,  which  would 
remove  the  requirement  to  publish  the 
names  of  approved  stockyards  in  the 
Federal  Register.  Therefore,  the 
provisions  of  S  76.18(a)  would  not  be 
incorporated  into  proposed  new  §  71.20. 
Second,  paragraph  10  of  the  agreement 
in  §  76.18(bKl)  and  paragraph  4  of  the 
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agreement  in  §  76.18(b)(2)  prohibit  the 
inoculation  of  swine  at  the  livestock 
market  with  hog  cholera  vaccine  or 
virulent  hog  cholera  virus.  Because  hog 
cholera  has  been  eradicated  in  the 
United  States,  such  inoculations  have 
been  discontinued  throughout  the 
country  and  that  prohibition  is  no 
longer  necessary.  Third,  paragraph  11  of 
the  agreement  in  §  76.18(b)(1)  and 
paragraph  5  of  the  agreement  in 
§  76.18(b)(2)  call  for  records  to  be 
maintained  for  1  year.  We  would 
increase  that  period  to  2  years  to  make 
it  consistent  with  GIPSA  requirements, 
as  discussed  in  the  previous  paragraph, 
and  with  the  swine  identification 
retention  requirements  of  §  71.19(d)(2). 
Finally,  we  would  eliminate  the 

firovisions  of  §  76.18(c),  "Approvalof 
ivestock  markets  in  a  quarantined 
area,"  because  there  are  no  longer  any 
areas  quarantined  for  hog  cholera. 

Section  78.44.  The  provisions  found 
in  §  78.44,  "Specifically  approved 
stockyards,"  would  be  incorporated  into 
proposed  new  §  71.20.  with  two 
exceptions.  First,  paragraph  7  of  the 
agreement  in  §  78.44(c)  and  paragraph  6 
of  the  agreement  in  §  78.44(d)(7)  state, 
in  part,  that  brucellosis  reactors  must  be 
identified  with  a  "B"  bmnd  on  the  left 
jaw.  However,  the  regulations  in  part 
78 — specifically,  the  definition  of  "B" 
brand  in  §  78.1 — ^no  longer  require  ♦hat 
brucellosis  reactors  be  branded  on  me 
jaw;  that  requirement  was  removed  in  a 
final  rule  published  in  the  Federal 
Register  on  September  TQ,  1995  (60  FR 
48362-48369,  Dod^et  No.  95-006-2), 
but  the  agreements  in  §  78.44  were  not 
amended  to  reflect  that  change.  To 
ensure  that  brucellosis  reactor  cattle  and 
bison  are  properly  identified  in 
accordance  with  the  applicable 
regulations,  the  agreement  in  proposed 
§  71.20  would  simply  state  that 
brucellosis  reactors  must  be  identified 
in  accordance  with  9  CFR  part  78. 
Second,  paragraph  20  of  the  agreement 
in  §  78.44(c)  and  paragraph  19  of  the 
agreement  in  §  78.44(d)  call  for  records 
to  be  maintained  for  1  year.  Again,  as 
discussed  previously,  we  would 
increase  the  recordkeeping  period  to  2 
years  to  make  it  consistent  vtrith  GIPSA 
requirements. 

Our  proposed  consolidation  of  the 
market  approval  provisions  into  a  single 
new  section  would  make  it  necessary  for 
us  to  amend  several  parts  in  subchaptera 
B  and  C  to  update  the  references  those 
parts  contain  to  market  or  stockyard 
approvals  in  §§  75.4,  76.18,  or  78.44. 
Such  references  are  found  in  §§  51.1, 
71.18(a)(5).  75.4(a),  78.1, 80.1,  and  85.1; 
in  each  of  those  sections,  we  would  ° 
amend  the  reference  to  read  "§  71.20." 
Similarly,  because  we  would  move  all 


the  stockyard  provisions  into  part  71. 
we  would  remove  the  references  to 
stockyards  that  are  found  in  the  titles  of 
§  75.4  (currently  "Interstate  movement 
of  equine  infections  anemia  reactors  and 
approval  of  laboratories,  diagnostic 
facilities,  research  facilities,  and 
stockyards"),  §  75.4(c)  (currently 
"Approval  of  laboratories,  diagnostic  or 
research  facilities,  and  stockyards"),  and 
subpart  E  of  part  78  (currently 
"Designation  of  Brucellosis  Areas,  and 
Specifically  Approved  Stockyards"). 

Related  Changes 

The  proposed  consolidation  of 
livestock  market  approvals  in  part  71 
would  make  it  necessary  for  us  to  add 
several  definitions  to  §  71.1  to  describe 
several  terms  used  in  the  proposed  new 
livestock  fecility  agreement. 

First,  we  would  add  the  term 
approved  livestock  facility,  which  we 
would  define  as  "A  stockyard,  livestock 
market,  buying  station,  concentration 
point,  or  any  other  premises  under  State 
or  Federal  veterinary  supervision  where 
livestock  are  assembled  and  that  has 
been  approved  imder  §  71.20."  We 
would  also  amend  the  existing 
definition  in  §  71.1  of  livestock  market, 
which  is  currently  defined,  in  part,  as  a 
premises  "where  swine  are  assembled" 
to  broaden  its  applicability  to  include 
cattle,  bison,  and  horses  By  replacing 
the  word  "swine"  with  the  word 
"livestock."  We  would  add  the  term 
livestock  to  the  definitions  in  §  71.1  as 
well,  defining  it  as  "Horses,  cattle, 
bison,  and  swine."  Horses  would  be 
defined  as  "Horses,  asses,  mules, 
ponies,  and  zebras."  All  these  terms  that 
would  be  added  are  used  in  the 
proposed  new  consolidated  livestock 
facility  agreement,  and  their  proposed 
definitions  are  all  similar  to  the 
definitions  used  for  the  same  terms 
elsewhere  in  APHIS'  regulations  in  title 
9. 

We  are  also  proposing  to  add 
definitions  for  the  terms  breeder  swine, 
feeder  swiiie,  and  slaughter  swine, 
which  are  used  in  the  swine-spedfic 
provisions  of  the  agreement. 

Breeder  swine  would  be  defined  as 
"Sexually  intact  swine  over  6  months  of 
age."  The  designation  "breeder  swine" 
is  used  in  the  proposed  new  livestock 
fecility  agreement  to  difierentiate  these 
swine,  which  in  most  cases  would  be 
sold  to  a  herd  owner  for  herd  increase 
purposes,  bom  feeder  swine  and 
slaughter  swine.  The  interstate 
movement  of  swine  in  this  category  is 
subject  to  the  general  provisions  of  part 
71,  the  brucellosis  regulations  in  part 
78,  and  the  pseud(»abies  regulations  in 
part  85.  Under  the  proposed  livestock 
facility  agreement,  breeder  swine  and 


feeder  swine  could  not  be  released  from 
the  facility  until  they  had  been  offidally 
identified  in  accordance  with  applicable 
Federal  or  State  regulations  and 
inspected  by  an  APHIS  representative. 
State  representative,  or  accredited 
veterinarian,  and  certified  in  accordance 
with  applicable  Federal  or  State 
regulations.  Because  breeder  and  feeder 
swine  are  not  intended  to  be  moved  to 
slaughter  upon  their  sale  at  the  fadlity, 
the  identification,  inspection,  and 
certification  would  serve  to  ensure  that 
the  swine  are  in  good  health  and, 
therefore,  not  likely  to  present  any 
significant  risk  of  transmitting  disease  to 
otiber  swine. 

Feeder  swine  would  be  defined  as 
"Swine  under  6  months  of  age  that  are 
not  slaughter  swine."  Such  swine 
would,  in  most  cases,  be  brought  to  an 
approved  livestock  fadlity  for  sale  to  a 
feedlot  for  additional  feeding  and  then 
moved  to  slaughter.  The  interstate 
movement  of  swine  in  this  category  is 
subject  to  the  general  provisions  of  part 
71  and  to  the  pseudorabies  regulations 
in  part  85.  The  proposed  agreement 
would  require  that  feeder  swine  be  kept 
separate  and  apart  from  other  swine 
while  in  the  fivestdck  fecihty  to  prevent 
any  transmission  of  disease  between 
feeder  swine  and  other  swine. 

Slaughter  swine  would  be  defined  as 
"Swine  being  sold  or  moved  for 
slaughter  purposes  only."  The 
applicability  of  this  term  is  related  to 
the  regulations  in  parts  78  and  85, 
which  provide  for  the  interstate 
movement  of  certain  swine  through 
livestock  markets  for  sale  for  slaughter. 
Swine  infected  with  or  exposed  to 
brucellosis  or  pseudorabies,  certain 
pseudorabies  vaccinates,  and  even 
swine  not  known  to  be  infected  with  or 
exposed  to  disease  could,  therefore,  be 
characterized  as  slaughter  swine  for  the 
purposes  of  the  proposed  new  livestock 
facility  agreement. 

In  §  71.1.  the  terms  APHIS  inspector 
and  State  representative  are  among  the 
terms  defined.  In  several  places  in  part 
71,  however,  refwence  is  made  to 
activities  that  are  the  responsibility  of 
"a  State  inspedor"  or  "an  APHIS  or 
State  inspedor."  For  the  purposes  of 
consistency  within  part  71  and 
consistency  with  parts  75  and  78,  we  are 
proposing  to  remove  the  term  APHIS 
inspector  horn  §  71.1  and  replace  it  with 
the  term  APHIS  representative,  which  is 
the  term  used  in  parts  75  and  78.  We 
would  then  amend  the  remainder  of  part 
71  by  repladng  references  to 
"inspectors"— APHIS  or  State— with 
references  to  APHIS  or  State 
"representatives."  The  definition  we 
would  use  in  part  71  for  APHIS 
representative  would  be  the  same 
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definition  used  in  parts  75  and  78.  i.e., 
"An  individual  employed  by  APHIS 
who  is  authorized  to  perfoim  the 
function  involved." 

The  introductory  text  preceding  the 
definitions  in  §  71.1  states  "As  used  in 
this  part,  the  following  terms  shall  have 
the  meanings  set  forth  in  this  section." 
However,  §  71.1  includes  the  terms 
accredited  herd,  designated  dipping 
station,  recognized  tlaugfitering  center, 
and  stackers  and  feeders,  terms  that  are 
not  used  anywhere  in  part  71.  We  are, 
therefore,  proposing  to  remove  thoee 
terms  from  §71.1. 

Removal  of  Hog  Cholera  Provisions 

The  regulations  in  9  CFR  part  76, 
"Hog  Cholera  and  Other  Communicable 
Swine  Diseases,"  prohibit  or  restrict  the 
interstate  movement  of  swine  and  swine 
products  to  suppress  and  eradicate  hog 
cholera  and  otner  contagious,  infectious, 
and  communicable  diseases  of  swine. 
The  regulations  in  9  CFR  part  56. 
"Swine  Destroyed  Because  of  Hog 
Cholera,"  provide  for  the  payment  of 
compensation  to  the  owners  of  swine 
destroyed  due  to  hog  cholera. 

The  regulations  in  parts  78  and  56 
were  eetaoliahed  to  promote  the 
eradication  of  hog  cholera  within  the 
United  States  by  preventing  its  spread 
through  restrictions  on  the  interstate 
movement  of  swine  and  swine  products 
from  quarantined  areas  and  by 
providing  indemnity  for  the  destruction 
of  infected  swine.  In  that  the  United 
States  has  been  free  of  hog  cholera  since 
1978.  the  objectives  of  those  regulations 
have  been  met.  The  quarantine 
raquirements  contained  in  "Subpart  E — 
Swine"  of  9  CFR  part  92  (§§92.500 
through  92.523)  contain  testing  and 

Quarantine  provisions  that  help  ensure 
lat  hog  cholera  and  other  contagious, 
infectious,  and  communicable  diseases 
of  swine  are  not  introduced  into  the 
United  States. 

We  are,  therefore,  proposing  to 
remove,  in  their  entirety,  the  hog 
cholera  regulations  in  9  CFR  parts  56 
and  76.  Further,  we  would  remove  hog 
cholera  from  the  list  in  §  71.3(a)  of 
diseases  considered  to  be  endemic  to 
the  United  States  and  add  it  to  the  list 
in  §  71.3(b)  of  diseases  not  known  to 
exist  in  the  United  States.  These 
proposed  actions  would  remove  the 
implication  that  hog  cholera  has  not  yet 
been  eradicated  in  the  United  States  and 
would  eliminate  unnecessary 
regulations. 

The  proposed  removal  of  part  76 
would  also  make  it  necessary  for  us  to 
amend  two  references  found  in  part  85, 
"Pseudorabies.'  The  first  reference, 
found  in  §85.12,  direcis  the  reader  to 
§  76.30  for  provisions  regarding  the 


cleaning  and  disinfactioa  of  meent  of 
conveyance;  the  second  refnenoe,  found 
in  §  85.13,  directs  the  reader  to  §  76.31 
for  provisions  regarding  the  cleaning 
and  disinfection  of  livestock  markata 
and  other  facilities.  In  both  instancea, 
we  would  remove  the  existing  refarance 
and  replace  it  with  a  rafiarance  to  §  71.7. 
"Means  of  conveyance,  facilities  and 
premises:  methods  of  cleaning  and 
disinfecting,"  which,  Uke  the  provisions 
in  §§76.30  and  76.31,  contains  the 
information  needed  to  properly  carry 
out  the  necessary  cleaning  and 
disinfection. 

Another  change  we  are  propoaing  in 
this  document  is  related  to  the  previous 
two  paragraphs.  Specifically,  we  are 

[troposing  to  add  pseudorabies  to  the 
ist  in  §  71.3(a)  of  diseases  considered  to 
be  endemic  to  the  United  States  (the 
same  list  from  which  we  are  proposing 
to  remove  hog  cholera). 

Livealockldaatificatiai 

We  are  also  proposing  four  changes  in 
the  area  of  livestock  identification.  First, 
we  are  propoaing  to  amend  the 
definitions  of  official  eartag  that  appear 
in  §§71.1  and  78.1.  Each  definition 
refers,  in  part,  to  a  nine-character 
alphanumeric  identification  system. 
However,  the  eartags  used  for 
identifying  feeder  swine  utiUze  an  eight- 
character  alphanumeric  identification 
system  that,  like  the  nineHzharacter 
system,  provides  individual 
identificistion  for  each  animal.  Othor 
eartagging  systems  that  are  being 
considered  at  that  are  already  in  use 
have  more  or  fewer  characters.  The  use 
of  any  eaitag  numbering  system  would 
have  to  be  approved  by  APHIS  prior  to 
its  employment  and  would  have  to 
provide  the  level  of  identification  for 
each  eartaged  animal  required  by  the 
particular  diaeaae  control  or 
surveillance  program  in  which  it  is 
being  used.  For  that  reason,  we  do  not 
believe  it  is  necessary  to  specify  the 
number  of  characters  to  be  used  in  an 
eartag  numbering  S3rstem.  Therefore,  we 
are  proposing  to  amend  the  definitions 
of  official  eartag  in  §§  71.1  and  78.1  to 
remove  the  requirement  that  an  official 
eartag  must  utilize  a  nine-character 
identification  system. 

Second,  we  are  proposing  to  amend 
§  71 .19(b)  to  allow  the  use  of  premises 
identification  numbers  as  a  means  of 
identifying  swine.  The  regulations  in 
§  71.19(b)  currently  list  official  eartags, 
USDA  backtags.  official  swine  tattoos, 
tattoos  of  at  least  four  characters  (for 
certain  swine  moving  to  slaughter),  ear 
notches,  or  ear  tattoos  as  means  of  swine 
identification  approved  by  the 
Administrator.  Tne  premises 
identification  number  concept  has  been 


developed  to  provide  a  means  of 
reliably  and  accurately  tracing  swine 
moved  in  interstate  conuneroe  and  to 
slaughter. 

Currantly,  the  primary  method  of 
identifying  swine  moved  to  slaughter  is 
with  a  U^A  backtag:  however,  the 
retention  rate  for  those  backtags  is  low 
and  misidentification  of  herds  is 
widespread  ythea  swine  from  different 
herds  are  commingled  and  backtags  are 
missing.  When  traceback  and  testing  of 
swine  in  a  herd  of  origin  are  necessary, 
the  lack  of  premises  identification  often 
leads  to  traoebacks  to  the  wrong  herd 
and  unnecessary  testing,  whidi 
increases  costs  for  producers  and  State 
or  Federal  epidemiologists.  A  premises 
identification  number,  which  would  be 
applied  to  swine  either  on  an  eartag  or 
as  a  tattoo,  would  graatiy  simplify  the 
traceback  prooaaa. 

The  pramiaes  identification  number 
would  oe  assigned  and  tracked  by  the 
State  animal  health  official  of  the  State 
in  which  a  producer's  premises  is 
located.  A  premises  would  be  defined  as 
a  livestock  production  unit  that  is,  in 
the  iudgroent  of  the  State  animal  health 
offldal  or  the  area  veterinarian  in 
chaige,  epidemiologically  distinct  frtxn 
other  livestock  production  imits  and 
that  could  be  quarantined  in  the  event 
of  a  disoasn  outbreek.  The  premises 
identification  niunber  would  consist  of 
the  State's  two-letter  postal 
abbreviation,  followed  by  a  space, 
followed  by  the  premisea'  assigned 
number.  By  way  bf  example,  a  swine 
producer  in  Minnesota  mi^t  receive 
the  premises  identification  number 
"MN  1234."  Further,  a  premises 
identification  nimiber  could  be  used  in 
conjunction  with  a  producer's  own 
livestock  production  numbering  system 
to  provide  a  unique  identification 
number  for  each  animal  if  the  producer 
wished  to  do  so. 

Because  we  would  not  require  that  a 
premises  identification  number  be 
combined  with  a  producer's  livestock 
production  number  to  provide  unique 
identification  for  each  swine,  we  are 
proposing  to  amend  §  71.19(a)(1),  which 
states,  in  part,  that  swine  moved  in 
interstate  commerce  must  be 
individually  identified.  The  goal  of  that 
requirement  is  for  each  animal  to  be 
identified  using  one  of  the  approved 
methods  listed  in  §  71.19(a)(2):  some  of 
those  methods  provide  unique 
identification  for  each  animal  and 
others  do  not.  To  make  it  clear  that 
unique  identification  for  each  animal  is 
not  required,  we  would  change  the 
words  "unless  they  are  individually 
identified"  to  "unless  each  swine  is 
identified."  which  better  suits  the  intent 
of  that  paragraph  and  removes  any 
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possible  confusion  as  to  whether  non- 
unique  methods  of  identification  such 
as  ear  notches  or  the  proposed  premises 
identification  number  may  be  used. 

The  use  of  premises  identification 
numbers  would  be  voluntary.  The  State 
animal  health  official  in  a  particular 
State  may  decide  that  current 
identification  methods  are  sufficient 
and  elect  not  to  issue  premises 
identification  numbers.  Similariy,  a 
producer  in  a  State  that  does  issue 
premises  identification  numbers  may 
elect  not  to  apply  for  such  a  number. 
However,  based  on  the  response  that  the 
premises  identification  number  concept 
nas  received  from  the  swine  industry, 
individual  producers.  State  animal 
health  offidals,  other  Federal  agencies, 
and  the  U.S.  Animal  Health  Association, 
we  believe  that  most  States  and  swine 
producers  would  avail  themselves  of  the 
opportimity  to  use  this  proposed  new 
system. 

Third,  we  are  proposing  to  amend 
§  71.19(b)(6),  wUch  relates  to  one  of  the 
means  of  swine  identification  approved 
by  the  Administrator.  Specifically,  that 
paragraph  allows  ear  tattoos  to  be  used 
as  a  means  of  identifying  swine  for 
interstate  movement  if  the  tattoo  has 
been  recorded  in  the  book  of  record  of 
a  purebred  registry  association.  Owners 
of  potbellied  pigs  have  complained  that 
the  identification  requirements  of  the 
regulations  are  not  well-suited  to  their 
pigs  because  eartags  are  unsightiy  on 
animals  that  are  kept  as  pets  and, 
despite  the  fact  that  there  are  registry 
associations  for  potbelhed  pigs  that 
could  rec(Hd  tattoo  numbers,  the  ears  of 
pottwllied  pigs  are  too  small  to 
accommodate  a  tattoo.  Therefore,  at  the 
request  of  numenms  owners  of 
potbelhed  pigs,  we  are  proposing  to 
allow  identifying  tattoos  to  be  placed 
either  on  the  ear  or  on  the  inside  flank 
or  thigh  of  swine.  The  requirement  that 
the  tattoo  niunber  be  recorded  by  a 
registry  association  would  remain, 
although  we  would  no  longer  specify 
that  it  be  a  "purebred  registry 
association"  because  potbellied  pigs  are 
not  purebred  animals.  We  believe  this 
proposed  change  would  answer  the 
requests  of  certain  swine  owners  for  an 
alternative  method  of  swine 
identification  while  providing  a 
satisfactory  means  of  identifying  swine 
moved  interstate. 

Finally,  we  are  proposing  to  revise 
§  78.33,  "Sows  and  boars."  That  section, 
which  deals  primarily  with  the 
identification  of  sows  and  boars  moved 
in  interstate  conunerce,  specifies  when 
sows  and  boars  moved  to  slaughter  must 
be  identified  and  sets  forth  the  herd  of 
origin  and  health  requirements  for  sows 
and  boars  moved  for  breeding.  However, 


the  methods  of  identifying  sows  and 
boars  (e.g.,  eartags,  backt^,  tattoos) 
that  are  set  out  in  §78.33(8)  and  (b)  are 
not  unique  to  sows  and  boars:  rather, 
they  are  the  same  methods  that  are 
generally  required  for  swine  under 
§  71.19.  Further,  there  is  nothing  unique 
to  sows  and  boars  in  the  provisions  of 
§  78.33(d)  and  (e),  which  simply  repeat 
the  provisions  of  §  71.19(d)  and  (e). 
Therefore,  we  are  proposing  to  remove 
the  references  to  specific  identification 
methods  from  §  78.33(a)  and  (b)  and 
amend  those  paragraphs  to  simply  state 
that  sows  and  boars  must  be  identified 
in  accordance  with  §  71.19.  We  would 
also  remove  §  78.33(d)  and  (e)  in  their 
entirety.  These  proposed  changes  would 
eliminate  duplication  and  help  simplify 
the  regulations. 

Afisce77aneous 

In  addition  to  the  proposed 
amendments  discussed  above,  we 
would  also  make  several  nonsubstantive 
changes  for  the  sake  of  clarity  or 
acciuacy. 

First,  there  is  a  reliarence  in 
§  71.3(c)(2)  to  provisions  in  §  77.8 
concerning  the  interstate  movement  of 
tubercuUn  reactors,  but  §  77.8  does  not 
exist.  The  interstate  movement 
provisions  referred  to  in  §  71.3  are 
actually  contained  in  §  77.5.  We  would 
change  the  reference  to  read  §  77.5. 

Second,  we  would  rectify  two 
incorrect  paragraph  references  in  the 
introductory  text  of  §  71.18(a).  The  first 
reference  is  to  §  78.9(a)(3)(iv).  but  there 
is  no  such  paragraph  in  §  78.9.  We 
would  correct  the  reference  to  read 
§  78.9(a)(3)(ii),  which  is  the  proper 
reference.  "The  second  reference  is  to 
§  78.9(d)(3)(vii),  which  was  removed  by 
a  final  rule  pubUshed  in  the  Federal 
Register  on  January  18, 1989  (54  FR 
1923-1926,  Docket  No.  88-171).  When 
the  paragraph  was  removed  in  that  final 
rule,  all  references  to  the  paragraph 
should  have  been  removed  as  well,  but 
this  one  was  not.  We  would  remove  the 
reference. 

Third,  also  in  §  71.18,  we  would 
correct  the  paragraph  designations  used 
in  paragraphs  (a)(l)(i),  (a)(l)(ii),  and 
(a)(l)(iii).  In  each  of  the  three 
paragraphs,  italicized  lowercase  letters 
are  used  where  regular  uppercase  letters 
are  needed. 

Finally,  footnote  1  to  §  71.18(a)(l)(i) 
states,  in  part,  that  approved  backtags 
are  available  from  a  Veterinary  Services 
representative  and  that  the  term 
Veterinary  Services  representative  is 
defined  in  §  78.1.  However,  that 
definition  was  removed,  and  a 
definition  of  APHIS  representative 
added  in  its  place,  by  a  final  rule 
published  in  the  Federal  Register  on 


October  22, 1991  (56  FR  54532-54534, 
Docket  No.  89-150).  We  would, 
therefore,  correct  the  footnote  to  use  the 
current  term  in  both  instances. 

Executive  Order  12866  and  Sogulatory 
Flexflnlity  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  tiierefore,  has  not 
been  revie%ved  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  amend  the 
regulations  regarding  the  interstate 
movement  of  livestock  by  combining  the 
provisions  for  the  approval  of  livestock 
markets  for  cattle  and  bison,  horses,  and 
swine  into  a  single  section  and  by 
removing  the  r^ulations  that  restrict 
the  movement  of  swine  and  swine 
products  from  areas  quarantined  for  hog 
cholera  and  that  provide  for  the 
payment  of  compensation  to  the  owners 
of  swine  destroyed  because  of  hog 
cholera.  The  proposed  changes  to  the 
livestock  market  approval  provisions 
were  recommended  following  a  review 
of  APHIS'  regulations,  piogrmas,  snd 
poUcies  reganUng  livestock  maritets  and 
stockyards;  the  hog  cholera  regulations 
would  be  removed  because  the  United 
States  has  been  free  of  hog  cholera  since 
1978  and  import  requirements  have 
proven  adequate  to  prevent  the 
reintroduction  of  the  disease  into  this 
country.  These  proposed  actions  would 
eliminate  unnecessary  or  duplicative 
regulations  and  remove  the  impUcation 
that  hog  cholera  has  not  yet  been 
eradicated  in  the  United  States. 

We  estimate  that  combining  livestock 
market  approval  provisions  for  horses, 
swine,  cattle,  and  bison  onto  one  form 
will  reduce  the  number  of  approvals 
from  4,800  to  fewer  than  1,800  because 
each  livestock  facility  and  stockyard 
will  need  only  one  approval.  Many 
livestock  facilities  and  stockyards  now 
have  three  approvals.  APHIS  does  not 
charge  a  user  fee  for  inspections  or 
approvals,  so  Uvestock  facilities  would 
not  experience  a  reduction  in  costs. 
However,  this  proposed  rule  change 
would  reduce  the  amount  of  paperwork 
associated  with  livestock  facility 
approvals. 

The  provisions  of  the  proposed  rule 
that  would  allow  States,  with  APHIS 
concurrence,  to  determine  how 
frequently  State  representatives,  APHIS 
representatives,  or  accredited 
veterinarians  should  be  present  at 
individual  stockyards  and  livestock 
facilities  could  potentially  reduce  the 
annual  operating  expenses  of  livestock 
facilities  by  about  $2.3  million  annually. 
Conversely,  total  annual  income  for 


56160 


Federal  RegiHn-  /  Vol.  61,  No.  212  /  Thursday.  October  31,  1996  /  Proposed  Rules 


accredited  veterinarians  could 
potentially  be  reduced  by  about  $2.3 
million. 

The  proposed  removal  of  the  hog 
cholera  regulations  in  9  CFR  parte  56 
and  76  would  not  have  any  economic 
impact  on  livestock  markets  or 
stockyards  or  any  other  entity.  Hog 
cholera  has  been  eradicated  in  the 
United  States  since  1978  and  there  are 
no  enforcement  measures  currently  in 
place. 

The  Regulatory  Flexibility  Act 
requires  that  APHIS  specifically 
consider  the  potential  economic  impacts 
on  "small"  domestic  entities  that  could 
result  from  the  implementation  of  the 
amendments  proposed  in  this 
document.  The  Small  Business 
Administration  (SBA)  has  established 
size  criteria  by  Standard  Industrial 
Classification  that  were  used  as  a  guide 
in  determining  which  economic  entities 
meet  the  definition  of  a  "small" 
business. 

The  changes  proposed  in  this 
document  will  likely  have  a  relatively 
minor  economic  impact  on  the 
following  types  of  small  entities:  (1) 
Wholesale  livestock  traders  and  (2) 
accredited  veterinarians.  The  SBA's 
deHnition  of  a  "small"  entity  involved 
in  the  wholesale  trade  of  livestock  is 
one  that  employs  no  more  than  100 
employees.  Currently,  there  are  1,992 
domestic  entities  that  trade  livestc^ck 
wholesale.  About  1,965  of  these  entities 
are  classified  as  "small"  by  the  SBA. 
Livestock  facilities  and  stockyards 
comprise  about  1,768  (90  percent)  of  the 
"small"  entities  included  in  this 
category.  We  estimate  that  about  884  (50 
percent)  of  these  "small"  entities 
currently  hire  accredited  veterinarians. 
The  proposed  rule  change  could  reduce 
annual  operating  costs  for  these  884 
"small"  entities  by  about  $2.3  million  or 
$2,600  per  entity.  This  accounts  for  less 
than  1  percent  of  total  annual  receipts 
for  "small"  wholesale  livestock  traders 
according  to  SBA  data. 

The  SBA's  deHnition  of  a  "small" 
entity  that  provides  veterinary  services 
for  livestock — the  category  into  which 
the  accredited  veterinarians  potentially 
affe(.1ed  by  this  proposed  rule  would 
fall — is  one  that  earns  less  than  $5 
million  in  annual  receipts.  Currently, 
there  are  1.111  domestic  entities  that 
provide  veterinary  services  for  livestock: 
1,110  of  these  entities  are  classified  as 
"small"  by  the  SBA.  The  Agem.7 
estimates  that  this  proposed  rule  could 
reduce  total  annual  income  for  livestock 
veterinarians,  including  accredited 
veterinarians,  by  about  $2.3  million  or 
$2,070  per  "small"  entity.  This  accounts 
for  less  than  1  percent  of  total  annual 


receipts  for  this  industry,  according  to 
SBA  data. 

Under  these  dnnimstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Execnthre  Order  12372 

This  program/activity  is  listed  in  the 
Cstalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Execntire  Order  1  SMS 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  writh  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
Hie  suit  in  court  challenging  this  rule. 

Paperwork  Redvctkn  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
et  seq.). 

Regulatory  ReAmn 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

ListofSabfects 

9  CFR  Part  51 

Animal  diseases.  Cattle,  Hogs, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  71 

Animal  diseases.  Livestock,  Poultry 
and  p>oultry  products.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

9  CFR  Part  75 

Animal  diseases.  Horses.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

9  CFR  Part  76 

Animal  diseases,  Hogs,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 


recordkeeping  requirements. 
Transportation. 

9CFRPart80 

Animal  diseases.  Livestock, 
Transportation. 

9  CFR  Part  85 

Animal  diseases,  Livestock, 
Quarantine,  Reporting  and 
recordkeeping  lequirements. 
Transportation. 

Accordingly,  we  would  amend 
chapter  I,  title  9,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  51— AMMAL8  OESTROYEO 
BECAUSE  OF  BRUCELLOSIS 

1.  The  authority  citation  for  part  51 
would  continue  to  reed  as  follows: 

AlfcaiHj'  21  V.S.C.  111-113, 114, 114a, 
114a-1. 120, 121, 125,  and  134b;  7  CFR  2.22, 
2.80,  and  371.2(d). 

§81.1    [Aownded] 

2.  In  §  51.1,  the  definition  of 
Specifically  approved  stockyard  would 
be  amended  by  removing  the  refiarenoe 
"§  78.44"  and  adding  the  reference 
"§71.20"  in  its  place. 

PART  56— (RESERVED] 

3.  Part  56  would  be  removed  end 
reserved. 

PART  71— QBIERAL  PROVISIONS 

4.  The  authority  citation  for  part  71 
would  continue  to  read  as  follows: 

Audiority:  21  U.S.C  111-113, 114a,  114a- 
1, 115-117. 120-126. 134b,  and  134f:  7  CFR 
2.22.  2.80,  and  371.2(d). 

#71.1    (Amended! 

5.  Section  71.1  would  be  amended  as 
follows: 

a.  By  removing  the  definitions  of 
accredited  herd,  APHIS  inspector, 
designated  dipping  station,  recognized 
slaughtering  center,  and  stackers  and 
feeders. 

h.  By  adding,  in  alphabetical  order, 
definitions  of  APHIS  representative, 
approved  livestock  facility,  breeder 
swine,  horses,  feeder  swine,  livestock, 
premises  identification  number,  and 
slaughter  swine  to  read  as  set  forth 
below. 

c  In  the  definition  of  livestock 
market,  by  removing  the  word  "swine" 
and  adding  the  word  "livestock"  in  its 
place. 

d.  In  the  definition  of  official  eartag, 
by  removing  the  words  "nine- 
character". 

f71.1    Deflnitione. 
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APHIS  representative.  An  individual 
employed  by  APHIS  who  is  authorized 
to  perform  the  function  involved. 

Approved  livestock  facility.  A 
stocii:yard,  livestock  market,  buying 
station,  concentration  point,  or  any 
other  premises  under  State  or  Federal 
veterinary  supervision  where  livestock 
are  assembled  and  that  has  been 
approved  under  §  71.20. 

Breeder  swine.  Sexually  intact  swine 
over  6  months  of  age. 

•  •        •        •        • 

Feeder  swine.  Swine  imder  6  months 
of  age  that  are  not  slaughter  swine. 

Horses.  Horses,  asses,  mules,  ponies, 
and  zebras. 

•  *        •        •        • 

Livestock.  Horses,  cattle,  bison,  and 
swine. 

•  •        •        •        • 

Premises  identification  number.  A 
unique  number  assigned  by  the  State 
animal  health  official  to  a  livestock 
production  unit  that  is,  in  the  judgment 
of  the  State  animal  health  official  or  area 
veterinarian  in  charge, 
epidemiologically  distinct  fitun  other 
livestock  production  units.  A  premises 
identification  niunber  shall  consist  of 
the  State's  two-letter  postal 
abbreviation,  followed  by  a  space, 
followed  by  the  premises'  assigned 
number.  A  premises  identification 
number  may  be  used  in  conjimction 
with  a  producer's  own  livestock 
production  numbering  system  to 
provide  a  unique  identification  number 

for  an  animal. 

•  •        •        •        • 

Slaughter  swine.  Swine  being  sold  or 
moved  for  slaughter  purposes  only. 


f71.3    [Amended] 

6.  Section  71.3  would  be  amended  as 
follows: 

a.  In  paragraph  (a),  the  words  "hog 
cholera,"  would  be  removed  and  the 
word  "pseudorabies,"  would  be  added 
in  Its  place. 

b.  In  paragraph  (b),  the  words  "hog 
cholera,"  would  be  added  immediately 
after  the  words  "African  swine  fever,". 

c.  In  paragraph  (c)(2),  the  reference 
"§  77.8"  would  be  removed  and  the 
reference  "§  77.5"  would  be  added  in  its 
place. 

d.  In  paragraph  (d),  introductory  text, 
in  the  second  proviso,  the  word 
"inspector"  would  be  removed  and  the 
word  "representative"  would  be  added 
in  its  place. 

e.  In  paragraph  (d)(5),  first  sentence, 
the  word  "inspector"  would  be  removed 


and  the  word  "representative"  would  be 
added  in  its  place. 

f71.4   [Amandsd] 

7.  Section  71.4  would  be  amended  as 
follows: 

a.  In  paragraph  (a),  at  the  end  of  the 
first  sentence,  the  word  "inspector" 
would  be  removed  and  the  word 
"representative"  would  be  added  in  its 
place;  at  the  beginning  of  the  second 
sentence,  the  words  "such  inspector" 
would  be  removed  and  the  words  "an 
APHIS  or  State  representative"  would 
be  added  in  their  place;  and  near  the 
end  of  the  second  sentence,  the  words 
"such  an  inspector"  would  be  removed 
and  the  words  "an  APHIS  or  State 
representative"  would  be  added  in  their 
place. 

b.  In  paragraph  (b),  the  word 
"inspector"  would  be  removed  and  the 
word  "representative"  would  be  added 
in  its  place. 

§71.5    [Amended) 

8.  In  §  71.5,  the  undesignated 
regulatory  text  would  be  amended  by 
removing  the  word  "inspector"  both 
times  it  appears  and  by  adding  the  word 
"representative"  in  its  place. 

f71.6    [Amendeiq 

9.  In  §  71.6,  paragraphs  (a)  and  (b) 
would  be  amended  by  removing  the 
word  "inspector"  both  times  it  appears 
and  by  adding  the  word 
"representative"  in  its  place. 

f  71.13    [Amended] 

10.  In  §  71.13,  the  section  heading  and 
the  undesignated  regulatory  text  would 
be  amended  by  removing  the  word 
"inspector"  each  time  it  appeara  and 
adding  the  word  "representative"  in  its 
place. 

f  71.16   [Amended! 

11.  In  §  71.16,  paragraph  (a)  would  be 
amended  by  removing  the  word 
"inspector"  both  times  it  appears  and  by 
adding  the  word  "representative"  in  its 
place. 

f  71.18    [Amended! 

12.  Section  71.18  would  be  amended 
as  follows: 

a.  In  the  introductory  text  of 
paragraph  (a),  in  the  first  sentence,  the 
words  "§§  78.9(a}(3)(iv),  78.9(b)(3)(iv), 
78.9(c)(3Miv),  and  78.9(d)(3)(vii)"  would 
be  removed  and  the  words 

"§§  78.9(a)(3)(ii),  78.9(b)(3)(iv),  and 
78.9(c)(3)(iv)"  would  be  added  in  their 
place. 

b.  In  paragraph  (a)(l)(i),  footnote  1, 
the  wonds  "Veterinary  Services"  would 
be  removed  both  times  they  appear  and 
the  word  "APHIS"  would  be  added  in 
their  place. 


c.  Paragraphs  (a)(l)(i)(a)  through  • 
(a)(l)(i)(g)  would  be  redesignated  as 
paragraphs  (aMl)(i)(A)  through 
(a){l)(i)(G). 

.    d.  Paragraphs  (a)(l)(ii)(o)  through 
(a){l)(ii)(^  would  be  redesignated  as 
paragraphs  (a)(l)(ii)(A)  through 
(a)(l)(u)(F). 

e.  Paragraphs  (a)(l)(iii)(a)  throu^ 
(aKl)(iii)(g)  would  be  redesignated  as 
paragraphs  (a)(l)(ili)(A)  through 
(a)(lHiii)(G). 

f.  In  paragraph  (a)(2),  in  the  second 
sentence,  the  word  "inspector"  would 
be  removed  and  the  word 
"representative"  would  be  added  in  its 
place. 

g.  In  paragraph  (a)(5),  the  words 
"§  78.44  of  this  chapter"  would  be 
removed  and  the  reference  "§  71.20" 
would  be  added  in  its  place. 

13.  Section  71.19  would  be  amended 
as  follows: 

a.  In  the  introductory  text  of 
paragraph  (a)(1),  the  words  "they  are 
individually"  would  be  removed  and 
the  words  "each  swine  is"  would  be 
added  in  their  place. 

b.  In  paragraph  (b)(5),  the  word  "and" 
at  the  end  of  the  paragraph  would  be 
removed. 

c.  Paragraph  (b)(6)  would  be  revised 
and  a  new  paragraph  (b)(7)  would  be 
added  to  read  as  follows: 


f  71.19    MenlMeatton  of  awtna  in  ii 


(b)  •  •  • 

(6)  Tattoos  on  the  ear  or  inner  flank 
of  any  swine,  if  the  tattoos  have  been 
reconled  in  the  book  of  record  of  a 
swine  registry  association;  and 

(7)  An  eartag  or  tattoo  bearing  the 
premises  identification  number  assigned 
by  the  State  animal  health  official  to  the 
premises  on  which  the  swine  originated. 
•        •        •        •        • 

14.  A  new  §  71.20  would  be  added  to 
read  as  follows: 

§71.20    Approval  of  llveetock  fecHMes. 

(a)  To  qualify  for  approval  by  the 
Administrator  as  an  approved  livestock 
facility  ^  and  to  retain  such  designation, 
the  individual  legally  responsible  for 
the  day-to-day  operations  of  the 
livestock  facility  shall  execute  the 
following  agreement: 

AGREEMENT— APPROVED  UVESTOCK 
FAaUTY  FOR  HANDLING  LIVESTOCK 
PURSUANT  TO  TITLE  9  OF  THE  CODE  OF 
FEDERAL  REGULATIONS 

[Name  offacility\ 

[Address  and  telephone  number  offacilit}^ 


*A  list  of  approved  livestock  bcilities  may  be 
obtained  by  nvriting  to  National  Animal  Haaltli 
Programs.  VS.  APHOS.  4700  River  Road  Unit  36, 
Riverdale.  MD  20737-1231. 


56ie2 


Fadoral  Bagiatar  /  Vol.  61.  No.  212  /  Thiuvday.  Octobflr  31.  1996  /  Propoaed  Rules 


I,  inaine  of  the  individual  lagaily 
respoiuible  for  the  day-to-day  opamUonM  of 
the  livettock  focilityi.  opofBtar  of  Inaate  of 
facility],  haraby  agraa  to  maintain  and 
opente  tha  livaatock  fiM:ility  locatad  at 
laddnts  ofpnmiam]  in  acoordancB  with  the 
applicable  provisiona  of  thia  agnemant  and 
Chapter  i.  Title  9.  of  the  Code  of  Federal 
Ragulatiooa  (fl  CFR). 

Cooperation 

(1)  The  State  {•nlmal  health  official  and  the 
area  veterinarian  in  charge  shall  be  provided 
with  a  schedule  of  the  facility's  sale  dajfs, 
which  shall  indicate  the  types  of  animals  *hat 
will  be  handled  at  tha  bcility  on  each  aale 
day,  and  shall  be  appriaed  of  any  rhangaa  to 
that  schedule  prior  to  the  implementation  of 
the  changae.  llie  State  animal  health  official 
and  the  area  veterinarian  in  charge  will 
review  the  schedule  and  inform  the  operator 
as  to  which  sale  days  will  require  the 
preaanca  of  an  aocraditsd  veterinarian.  State 
repnaentative,  or  APHIS  repreaentative. 

(2)  An  accredited  vetarinarian.  State 
repreaentative.  or  APHIS  repreaentative  shall 
be  on  the  facility  premises  on  those  sale  days 
designated  by  the  State  animal  health  ofBcial 
or  area  veterinarian  in  charge  to  peifciim 
dutiea  in  aocoidance  with  State  and  Federal 
regulatiaoa. 

(3)  State  repreaantatives  and  APHIS 
repreaentatives  shall  be  granted  access  to  the 
facility  during  normal  busineas  hours  to 
evahiata  whether  the  facility  and  ita 
operations  are  in  compliance  with  the 
applicable  provisiooa  of  this  agreement  and 
9  CFR  parts  71.  75.  78.  and  85. 

(4)  An  APHIS  repraaentatlve.  State 
repreeentative;  or  accredited  veterinarian 
shall  be  immediately  notified  of  the  preaenoe 
at  the  fadlity  of  any  livestock  that  are  luxrnn 
to  be  infaded.  axpoaad,  or  suspect  or  that 
show  signs  of  poaaibly  being  Infected,  with 
any  infectioua,  oootagious.  or  communicable 
dlseaaa. 

(5)  Any  reactor,  suspect,  or  exposed 
livestock  shall  be  held  in  quarantined  pens 
apart  Enan  all  other  liveatock  at  the  facility. 

(6)  No  reactor,  suspect,  or  expoeed 
livestock,  nor  any  livestock  that  show  signs 
of  being  infected  with  any  infectious, 
contagious,  or  communicable  disease,  may  be 
sold  at  the  facility,  except  as  authorized  by 
an  APHIS  representative.  State 
representative,  or  accredited  veterinarian. 

Records 

(7)  Documents  such  as  weight  tickets,  sales 
slips,  and  records  of  origin,  identification, 
and  destination  that  relate  to  livestock  that 
are  in,  or  that  have  been  in,  the  facility  shall 
be  maintained  by  the  facility  for  a  period  of 

2  years.  APHIS  repreaentatives  and  State 
representatives  shall  be  permitted  to  review 
and  copy  those  documents  during  nomul 
business  hours. 

Identification 

(8)  AH  livestock  must  be  officially 
identified  in  accordance  with  the  applicable 
regulations  in  9  CFR  parts  71,  75,  78,  and  85 
at  the  time  of,  or  prior  to,  entry  into  the 
facility. 


Cfeaniitg  oiid  Ofaiii/iKtion 

(0)  The  faculty,  tndudiog  all  yard*,  docks, 
pens,  alleys,  sale  riao.  chutea,  acales,  means 
of  oooveyanoa.  and  their  aaaodatad 
equipment,  shall  ba  maintaiiMd  in  a  dean 
and  aaoitary  ooodition.  The  operator  of  the 
facility  shall  be  reapooaible  far  the  cleaning 
and  dlainfactlop  of  the  facility  in  accordance 
with  9  CFR  part  71  and  far  maintaining  an 
•daquats  supply  of  dlaiafectant  and 
aarvlceable  aqulpmant  far  cleaning  and 

Genetal  FacUitim  and  Bquipmant  Standarda 

(10)  All  fadliUaa  and  equipment  shall  be 
maintained  In  a  afta  of  gooa  repair.  Tha 
facility  shall  contain  weri-ooBstaicted  and 
well-llghlwl  liveatock  handling  chutaa,  p«iu, 
alleys,  and  sales  rlop  far  the  inspectkn. 
identification,  vaccinatimi,  toating.  and 
branding  of  llvaatocL 

(11)  Quarantlaad  pana  shall  be  clearly 
labeled  with  paint  or  placarded  with  the 
word  "Quaiantlned"  or  the  name  of  the 
diseaae  of  concern,  and  shall  be  cleaned  and 
disinfected  in  acoordanca  with  9  CFR  part  71 
befara  being  uaed  to  pen  liveatock  that  are 
not  reactor,  suspect,  or  axpoaad  animals. 

(12)  Quarantlnad  peoa  snail  have  adequate 
drainage,  and  tha  floats  and  thoaapartaof  the 
walla  of  the  quarantlnad  pena  with  which 
reactor,  or  suapact.  or  expoeed  liveatock, 
their  excrement,  or  rtlarhaiya  may  have 
contact  shall  beconatructadof  malarialathat 
are  subatantlally  impervious  to  moiature  and 
able  to  writhatand  mn tinned  cleaning  and 
diainfection. 

(13)  Electrical  outleta  shall  be  provided  at 
the  chute  area  far  branding  purpoaea. 

Standards  for  Handling  Diffannt  Cla$ae$  of 
Livestock 

(By  his  or  bar  initiala,  the  operator  of  the 
facility  shall  signiiy  the  daaa  or  claaaas  of 
liveatock  that  tha  facility  will  handle.) 

(14)  Cattle  and  bison: 

—Thia  facility  will  handle  cattle  and  bison: 
[Initials  t^opamtae.  dotal 

—Thia  facility  wrill  handle  cattle  and  biaon 
known  to  tw  brucelloais  reactors,  suspocta, 
or  expoeed:  [Initials  ofopemtor,  dat^ 

—This  facility  vrill  not  handle  cattle  and 
biaon  known  to  be  brucelloais  reactors, 
suspects,  or  exposed  and  such  cattle  and 
bison  will  not  be  permitted  to  enter  the 
facility:  [Initials  of  operator,  date) 

(i)  Cattle  and  bison  shall  be  received, 
handled,  and  rebaaed  by  the  facility  only  in 
accordance  with  9  CFR  parts  71  and  78. 

(il)  All  brucelloais  reactor,  brucellosis 
suspect,  and  brucelloeis  expoeed  cattfe  or 
bison  arriving  at  the  facility  shall  be  placed 
in  quarantined  pens  and  coiuigDad  &om  the 
facility  only  in  accordance  with  9  CFR  part 
78. 

(iii)  Any  cattle  or  biaon  claasified  as 
brucelloais  reactors  at  the  facility  shall  be 
identified  in  accordance  with  9  CFR  part  78, 
placed  in  quarantined  pens,  and  conaigned 
from  the  facility  only  to  a  recognized 
slaughtering  eatablishment  or  an  approved 
intermediate  handling  facility  in  accordance 
with  9  CFR  part  78. 

(iv)  Any  cattle  or  biaon  classified  as 
brucellosis  expoeed  at  the  facility  shall  be 


idanUiM  in  aocaniaaoa  with  9CFR  part  78. 
placed  in  quarantined  pena,  and  consigned 
Bom  tha  faidlity  only  to  a  recognized 
slaughtering  ertriiiiahment,  approved 
intannedlato  handling  facility,  quarantined 
feadlot.  or  farm  of  or^n  In  acontlance  with 
9CFRpart78. 

(v)  "nie  identity  of  cattle  from  Gan  Free 
States  or  araaa  and  Clasa  A  States  or  areas 
shall  be  maintained. 

(vi)  Tha  identity  of  cattle  from  Class  B 
Statea  or  areas  shall  be  maintained,  and  teat- 
eligible  cattle  from  Qass  B  States  or  areas 
shall  not  be  placed  in  pens  w^th  cattle  from 
any  other  area  until  they  have  fulfilled  the 
requirements  of  9  CFR  part  78  for  raleaae 
from  the  facility. 

(vii)  The  identity  of  cattle  from  Claas  C 
States  or  areas  shall  be  maintained,  and  test- 
eligible  cattle  from  Qass  C  States  or  areas ' 
shall  not  be  placed  in  pens  with  cattle  from 
any  other  area  until  they  have  fulfilled  the 
requirements  of  9  CFR  part  78  for  raleaae 
frcMD  the  facility. 

(viii)  The  identity  of  cattle  from 
quarantined  areas  shall  be  maintained,  and 
test-eligible  cattle  from  quarantined  areas 
shall  not  be  placed  in  pens  with  cattle  from 
any  other  area  until  they  have  fulfilled  the 
requiiamento  of  9  CFR  part  78  for  release 
from  the  facility. 

(be)  Teat-eligible  cattle  that  are  penned 
%rith  test-eligible  cattfe  from  a  lowrer  class 
State  or  area,  in  violation  of  this  agreement, 
shall  have  the  status  of  the  State  or  area  of 
lower  claas  for  any  suhaequent  movement 

(x)  Laboratory  space  ahall  be  furnished  and 
maintained  for  conducting  dlagnoetic  tests. 
All  test  reagsnta.  teating  equipment,  and 
documenta  relating  to  the  State-Federal 
cooperative  eradication  programs  on  the 
facility's  premises  shall  be  aecured  to  prevent 
miauae  and  theft.  Adeouato  heat  cooling, 
electricity,  water  piped  to  a  properly  drained 
sink,  and  sanitation  shall  ba  provided  for 
properly  conducting  diagooatic  testa. 

(15)  Swine: 
—This  facility  will  handfe  breeding  swine: 

[Initials  (^operator,  dotol 
— ^This  facility  will  handle  slaughter  swine: 

[Initials  of  operator,  daiei 
— ^This  facility  will  handfe  feeder  swine: 

[Initials  of  operator.  date\ 
— This  facility  will  handfe  paaudwabies 

reactor,  suspect,  or  expoeed  swine:  [Initials 

of  operator.  date[. 
— Tills  facility  will  not  handle  swine  known. 

to  be  peeudorabies  reactor,  suspect,  or 

expoeed  swine  and  such  swine  will  not  be 

permitted  to  enter  the  facility:  [Initials  of 

operator,  date\. 

(i)  Swine  shall  be  received,  handled,  and 
released  by  the  livestock  facility  only  in 
accordance  with  9  CFR  parts  71,  78,  and  85. 

(ii)  Skughter  swine  may  be  handled  only 
on  days  when  no  feeder  swine  or  breeder 
swine  are  present  at  the  facility,  unless  the 
facility  has  provisions  to  keep  slaughter 
swine  physically  separated  from  feeder  swine 
and  breeder  swine  or  unless  those  areas  of 
the  facility  used  by  slaughter  swine  have 
been  cleaned  and  disinfected  before  being 
used  by  feeder  swine  or  breeder  swine. 

(iii)  No  feeder  swine  or  breeder  swine  may 
remain  in  the  livestock  facility  for  more  than 
72  hours,  and  no  slaughter  swine  may  remain 
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in  the  livestock  market  ka  more  than  120 
hours. 

(iv)  Feeder  swine  shall  be  kept  separate 
and  apart  from  other  swine  while  in  the 
livestock  facility. 

(v)  No  release  shall  be  Issued  for  the 
removal  of  feeder  swine  or  breeder  8%vine 
from  the  livestock  facility  until  the  swine  are 
officially  identified  in  accordance  with 
applicabfe  Federal  or  State  regufetirais  and 
have  been  inspected  by  an  APHIS 
representative.  State  representative,  or 
accredited  veterinarian,  and  certified  in 
accordance  with  applicabfe  Federal  or  State 
ragulations. 

(vi)  No  refeaae  shall  be  issued  far  the 
removal  of  sfeughter  swrina  frtan  the  liveatock 
facility  unless  me  slaughter  swina  are 
officially  identified  in  acoordaiioe  writh 
applicabfe  Federal  or  Stete  raguktions, 
conaigned  far  immediate  skitter  or  to 
another  skughter  market,  and  the  consignee 
k  identified  on  the  raleaae  documoit 

(16)  Horses: 

— Thk  facility  will  handfe  horses:  [Initials  of 

operator.  Aite] 
— Tias  facility  will  handk  equine  infectious 

anemk  (EIA)  reacton:  [Initials  of  operator. 

date] 
— ^Thk  facility  vrtU  not  handle  horses  known 

to  be  EIA  reactora  and  will  not  permit  EIA 

reactora  to  enter  the  facility:  [Initials  of 

operator,  date] 

(i)  Horses  shall  be  received,  handled,  and 
released  by  the  livestock  facility  only  in 
accordance  vrith  9  CFR  parts  71  and  75. 

(ii)  Any  horses  classified  as  EIA  reacton 
and  accepted  by  the  facility  for  sale  shall  be 
placed  in  quarantined  pens  at  least  200  yards 
from  all  non-EIA-reactor  horses  or  other 
animals,  unless  moving  out  of  the  facility' 
within  24  houn  of  arrival. 

(iii)  Any  horses  classified  as  EIA  reactcns 
and  accepted  by  the  facility  for  sale  shall  be 
consigned  from  the  facility  only  to  a 
skughtering  establishment  or  to  the  home 
farm  of  the  reactor  in  accordance  with  9  CFR 
part  75. 

(iv)  Fly  Control  Program:  Tha  livestock 
facility  shall  have  in  efiiBCt  a  fly  control 
program  utilizing  at  least  one  of  the 
following:  Baits,  fly  strips,  electric  bug  killers 
("Fly  Zappen,"  "IHy  Snappers."  or  similar 
equipment),  or  the  application  of  a  pesticide 
eSsctive  against  flies.  appUed  according  to 
the  schedule  and  doaage  recommended  by 
the  manufacturer  for  fly  control. 

Approvals 

(17)  Request  for  approval: 

I  hereby  request  approval  for  this  facility 
to  operate  as  an  approved  livestock  facility 
for  the  classes  of  livestock  indicated  in 
paragraphs  (14)  through  (18)  of  thu 
agreement  I  admowledge  that  I  have 
received  a  copy  of  9  CFR  parte  71,  75,  78  and 
85.  and  acknowledge  that  I  have  been 
informed  and  understand  that  failure  to  abide 
by  the  provisions  of  thu  agreement  and  the 
applicabfe  provuions  of  9  CFR  parte  71.  75. 
78,  and  85  constitutes  a  basis  fcxr  the 
%irithdrawal  of  thu  approval.  [Printed  name 
and  signature  of  operator,  date  of  signature] 

(18)  Pre-approval  inspection  of  livestock 
facility  conducted  by  [printed  name  and  title 
of  APHIS  representative]  on  [date  of 
inspection]. 


(19)  Raccmmand  approval: 
[Printed  name  and  signature  o/  State 

animal  health  official,  date  of  signature] 

[Printed  name  and  signature  of  area 
vetainarian  in  ehaige,  date  of  signature] 

(20)  Approval  granted: 

[Printed  name  and  sigpature  of  the 
Administrator.  Animal  and  Plant  Health 
Inspection  Service,  date  of  signature] 

(b)  Denial  and  withdrawal  of 
approval.  The  Administrator  may  deny 
or  withdraw  the  approval  of  a  Uvestock 
fiacility  to  reoeive  Uvestock  moved 
interstate  tmder  this  subchapter  upon  a 
detennination  that  the  livestock  fiunlity 
is  not  or  has  not  been  maintained  and 
operated  in  accordance  with  the 
agreement  set  forth  in  paragraph  (a)  of 
this  section. 

(1)  In  the  case  of  a  denial,  the  operator 
of  the  facility  will  be  infonned  of  the 
reasons  for  the  denial  and  may  appeal 
the  decision  in  writing  to  the 
Administrator  within  10  days  after 
receiving  notification  of  the  denial.  The 
appeal  must  include  all  of  the  facts  and 
reasons  upon  which  the  person  relies  to 
show  that  the  Uvestock  fadUty  was 
wrongfuUy  denied  approval  to  receive 
Uvestock  moved  interstate  under  this 
subchapter.  The  Administrator  wiU 
grant  or  deny  the  appeal  in  writing  as 
promptly  as  circumstances  permit, 
stating  the  reason  for  his  or  her 
decision.  If  there  is  a  confUct  as  to  any 
material  fact,  a  hearing  wiU  be  held  to 
resolve  the  confUct.  Rules  of  practice 
concerning  the  hearing  wiU  be  adopted 
by  the  Administrator. 

(2)  In  the  case  of  withdrawal,  before 
such  action  is  taken,  the  operator  of  the 
faciUty  wiU  be  infnmed  of  the  reasons 
for  the  proposed  withdrawal.  The 
operator  of  the  fiadlity  may  appeal  the 
proposed  withdrawal  in  writing  to  the 
Administrator  within  10  days  after 
being  informed  of  the  reasons  for  the 
proposed  withdrawal  The  appeal  must 
include  aU  of  the  facts  and  reasons  upon 
which  the  person  reUes  to  show  that  the 
reasons  for  the  proposed  withdrawal  are 
incorrect  or  do  not  support  the 
withdrawal  of  the  approval  of  the 
Uvestock  &ciUty  to  receive  Uvestock 
moved  interstate  under  this  subchapter. 
The  Administrator  will  grant  or  deny 
the  appeal  in  writing  as  promptly  as 
circiunstances  permit,  stating  the  reason 
for  his  or  her  decision.  If  there  is  a 
conflict  as  to  any  material  fact,  a  hearing 
wiU  be  held  to  resolve  the  conflict. 
Rules  of  practice  concerning  the  hearing 
will  be  adopted  by  the  Administrator. 
However,  withdrawal  shaU  become 
eCbctive  pending  final  determinati(Mi  in 
the  proceeding  when  the  Administrator 
determines  that  such  action  is  necessary 
to  protect  the  pubUc  health,  interest,  or 
safety.  Such  withdrawal  shaU  be 


efiective  upon  oral  or  written 
notification,  whichever  is  earUer,  to  the 
operator  of  the  facility.  In  the  event  of 
oral  notification,  written  canfiimation 
shaU  be  given  as  promptly  as 
circumstances  allow.  This  withdrawal 
shaU  continue  in  eSsct  pending  the 
completion  of  the  proceeding,  and  any 
judicial  review  thoeof ,  unless  otherwise 
ordered  by  the  Administrator. 

(3)  Approval  U»  a  Uvestock  fedUty  to 
handle  Uvestock  under  this  subchapter 
wiU  be  automatically  withdrawn  by  the 
Administrator  when: 

(i)  The  opraator  of  the  fadUty  notifies 
the  Administrator,  in  writing,  that  the 
fadUty  no  longer  handles  Uvestock 
moved  interstate  under  this  subchapter, 
or 

(U)  The  person  who  signed  the 
agreement  executed  in  accordance  with 
paragraph  (a)  of  this  section  is  no  longer 
responsible  for  the  day-to-day 
operations  of  the  fadUty. 

PART  75— COMMUNICABLE 
DISEASES  M  HORSES,  ASSES, 
PONIES,  MULES,  AND  ZEBRAS 

15.  The  authority  dtation  for  part  75 
would  continue  to  read  as  foUows: 

.Authority:  21  U.S.C  111-113, 115, 117. 
120,  121, 123-126.  and  134-134h;  7  CFR 
2.22,  2.80,  and  371.2(d). 

§75,4    [Amandad] 

16.  Section  75.4  would  be  amended  as 
follows: 

a.  The  section  heading  would  be 
revised  to  read  as  set  forth  below. 

b.  In  paragraph  (a),  the  definition  of 
Approved  stockyard  would  be  amended 
by  removing  the  wtads  "this  part"  and 
by  adding  the  words  "§  71.20  of  this 
chapter"  in  their  place. 

c.  In  paragraph  (c),  the  paragraph 
heading  would  be  amended  by 
removing  the  words  ",  Diagnostic  or 
Research  FadUties,  and  Stockyards" 
and  by  adding  the  words  "and 
Diagnostic  or  Research  FaciUties"  in 
their  place,  and  paragraph  (c)(3)  and  the 
"Agreement"  following  it  would  be 
removed. 

d.  In  pwragraph  (d).  the  introdudory 
text  of  tiie  paragraph,  induding  the 
paragraph  heading,  and  paragraphs 
(d)(1)  and  (d)(2)  would  be  revised  to 
read  as  set  forth  below,  and  paragraph 
(d)(5)  would  be  removed. 

.§  7S.4   kilMalals  movanNnt  of  aQuina 
MilacDous  aneinia  i 


(d)  Denial  and  mthdrawal  of  approval 
of  laboratories  and  diagnostic  or 
research  facilities.  The  Administrator    . 
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may  deny  or  withdraw  approval  of  any 
laboratory  to  conduct  the  ofBdal  teat,  or 
of  any  diagnoatic  or  raaaarcfa  facility  to 
leoeiva  reactors  moved  interstate,  upon 
a  determination  that  the  laboratory  or 
diagnoatic  or  reaeeich  facility  doea  not 
meet  the  criteria  for  approval  tmder 
paragraph  (c)  of  this  section. 

(1)  In  the  caae  of  a  dcoiial,  the  operator 
of  tlw  laboratory  or  facility  will  be 
informed  of  the  reesons  far  denial  and 
may  appeal  the  decision  in  writing  to 
the  Administrator  within  10  days  after 
receiving  notification  of  the  denial.  The 
appeal  must  include  all  of  the  facts  and 
raaaons  upon  which  the  person  relies  to 
show  that  the  laboratory  or  facility  was 
wron^ully  denied  approval  to  conduct 
the  official  test  or  receive  reactors 
moved  interstate.  The  Administrator 
«vlll  grant  or  deny  the  appeal  in  writing 
as  promptly  as  circumstances  permit, 
stating  tne  reason  for  his  or  her 
decision.  If  there  is  a  conflict  as  to  any 
material  fact,  a  hearing  will  be  held  to 
reaolve  the  conflict.  Rules  of  practice 
concerning  the  hearing  will  be  adopted 
by  the  Administrator. 

(2)  Id  the  case  of  withdrawal,  before 
such  action  is  taken,  the  operator  of  the 
latxxatory  or  facility  will  be  informed  of 
the  reaaona  for  the  propoeed 
withdrawal.  The  operator  of  the 
laboratory  or  facility  may  appeal  the 
propoaed  withdrawal  in  writing  to  the 
Administrator  within  10  days  after 
being  informed  of  the  reasons  for  the 
propoaed  withdrawal.  The  appeal  mtist 
include  all  of  the  facts  and  raascHis  upon 
which  the  person  relies  to  show  that  the 
reasons  for  the  propoeed  withdrawal  are 
incorrect  or  do  not  suppxnt  the 
withdrawal  of  the  approval  of  the 
laboratory  or  facility  to  conduct  the 
official  test  or  receive  reactors  moved 
interstate  was  or  would  be  ivrongfully 
withdrawn.  The  Administrator  will 
grant  or  deny  the  appeal  in  writing  as 
promptly  as  drctiin stances  permit, 
stating  the  reason  for  his  or  her 
decision.  If  there  is  a  conflict  as  to  any 
material  fact,  a  hearing  will  be  held  to 
resolve  the  conflict.  Rules  of  practice 
concerning  the  hearing  will  be  adopted 
by  the  Administrator.  However,  the 
withdrawal  shall  become  efbctiva 
pending  final  determination  in  the 
proceeding  when  the  Administrator 
determines  that  such  action  is  necessary 
to  protect  the  public  health,  interest,  or 
samty.  Such  withdrawal  shall  be 
efiiactive  upon  oral  or  written 
notification,  whichever  is  earlier,  to  the 
operator  of  the  laboratory  or  facility.  In 
the  event  of  oral  notification,  written 
confirmation  shall  be  given  as  promptly 
as  circumstances  allow.  The  withdrawal 
shall  continue  in  effect  pending  the 
completion  of  the  proceeding,  and  any 


judicial  review  thereof,  unleaa  oCharwise 
ordered  by  the  Administrator. 


PART  7B-{REIIOVEP  AND 
RCSERVEpI 

1 7.  Part  76  would  be  removed  and 
reserved. 

PART  78-BRUCELL06IS 

18.  The  authority  citation  for  part  78 
would  continue  to  read  as  follows: 

AodMrttjr:  21  U.S.C  111-114*-1. 114g. 
lis,  117, 120. 121, 123-126, 134b,  and  134f. 
7  CFR  2.22, 2.80,  and  371.2(d). 

178.1    (Amandadl 

19.  Section  78.1  would  be  ammded  as 
follows: 

a.  In  the  definition  of  Approved 
intmmetUate  handling  facility,  the 
rafarence  "f  78.44"  would  be  removed 
and  the  words  "$  71 .20  of  this  chapter" 
would  be  added  in  its  place. 

b.  In  the  definition  oT  O^cial  eartag. 
the  Kifords  "nine-character"  would  be 
removed. 

c.  In  the  definition  of  Originate, 
paragraph  (c),  the  refarenoe  "S  78.44" 
would  be  removed  and  the  words 

"§  71.20  of  this  diapter"  would  be 
added  in  its  place. 

d.  In  definitlGn  of  SpedficaUy 
approwd  dockyard,  tne  reference 
"§  78.44"  would  be  removed  and  the 
words  "§  71.20  of  this  chapter"  would 
be  added  in  its  place. 

20.  Section  78.33  would  be  revised  to 
read  as  follows: 


(a)  Sows  and  boars  may  be  moved  in 
interstate  commerce  for  slaughter  or  for 
sale  for  slaughter  if  they  are  identified 
in  accordance  with  S  71.19  of  this 
chapter  either 

[1)  Before  being  moved  in  intwstate 
commerce  and  before  being  mixed  with 
swine  from  any  other  source;  or 

(2)  After  being  moved  in  interstate 
commerce  but  before  being  mixed  «rith 
swine  from  any  other  source  only  if  they 
have  been  moved  directly  from  their 
herd  of  origin  to: 

(i)  A  recognized  slaughtering 
establishment:  or 

(ii)  A  stockyard,  maricet  agency,  or 
dealer  operating  imder  the  Packers  and 
Stockyards  Act,  as  amended  (7  U.S.C. 
181  et  seq.). 

(b)  Sows  and  boars  may  be  moved  in 
interstate  commerce  for  breeding  only  if 
they  are  identified  in  accordance  mth 

$  71 .  19  of  this  chapter  before  being 
moved  in  interstate  commerce  and 
before  being  mixed  with  swine  froai  any 
other  source,  and  the  sows  and  boars 
either. 

(1)  Are  from  a  validated  brucellosis- 
free  herd  or  a  validated  brucellosis-free 


State  and  are  accompanied  by  a 
certificate  that  states,  in  addition  to  the 
items  spedfled  in  §  78.1,  that  the  swine 
originated  in  a  validated  bruoelloais-free 
herd  or  a  validated  brucellosis-free 
State;  or 

(2)  Have  tested  negative  to  an  official 
test  conducted  withhi  30  days  prior  to 
interstate  movement  and  are 
accompanied  by  a  certificate  that  states, 
in  addition  to  the  items  specified  in 
§  78.1.  the  dates  and  ranuts  of  the 
official  tests. 

(c)  Sows  and  boars  may  be  moved  in 
intentate  commerce  for  purpoaes  other 
than  slaughter  or  breeding  without 
restriction  under  this  subpart  if  they  are 
identified  in  accordance  with  $  71.19  of 
this  chapter. 

21.  The  title  of  subpart  E  would  be 
amended  by  removing  the  words  ",  and 
Specifically  Approved  Stockyards". 

(7Bk44   [HanMwadQ 

22.  Section  78.44  would  be  removed. 

PART  aO-PARATUBERCULOaS  M 
DOMESTIC  ANMAL8 

23.  The  authority  citation  for  part  80 
would  continue  to  read  as  follows: 


r.  21  U.S.C  111-113, 114a-l.  115. 
117. 120. 121.  and  125;  7  CFR  2.22,  2.80,  and 
371.2(d). 

fMLl    [Amandadl 

24.  In  §  80.1,  paragraph  (j)  would  be 
amended  by  removing  the  reference 

'§  78.44"  and  by  addLg  the  words 
"S  71.20  of  this  chapter"  in  its  place. 

PART  86— P8EUD0RABIE8 

25.  The  authority  citation  for  part  85 
would  continue  to  read  as  follows: 

Audiartty:  21  U.S.C.  111,  112, 113, 115. 
117, 120, 121, 123-128, 134b,  and  134f,  7 
CFR  2.22.  2.80.  and  371.2(d). 

188.1    [Amandadl 

26.  In  $85.1,  in  the  definition  of 
Approved  livestock  maiket,  the  words 
"S  76.18  (9  CFR  76.18)"  would  be 
removed  and  the  words  "§  71.20  of  this 
chapter"  would  be  added  in  their  place. 

27.  In  §  85.1,  in  the  definition  of 
Slaughter  market,  the  words  "%  76.18  (9 
CFR  76.18)"  would  be  removed  and  the 
words  "$  71.20  of  this  chapter"  would 
be  added  in  their  place. 

186.12  [AmandacQ 

28.  Section  85.12  would  be  amended 
by  removing  the  reference  "§  76.30"  and 
by  adding  the  reference  "$  71.7"  in  its 
place. 

185.13  [Amended] 

29.  Section  85.13  would  be  amended 
by  removing  the  reference  "§  76.31"  and 
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by  adding  the  reference  "§  71.7"  in  its 
place. 

Done  in  Washington,  DC,  this  28th  day  of 
October  1996. 
A.Stratiag, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  96-27975  Filed  10-30-96;  8:45  am] 
aajjNB  cooe  S4i«-»4-p 


Animal  and  Plant  Health  Inapectlon 
Service,  USDA 

9  CFR  Part  92 

[Dodtat  Na  94-138-1] 

Zoological  Park'Quarantine  of 
Ruminanta  and  Sedne  Importad  From 
Countrfee  Where  Foot-«nd-Mouth 
Diaeaae  or  Rindarpeat  Exisia 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

StMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  ruminants 
and  swine  that  are  imported  from  a 
country  where  foot-and-mouth  disease 
or  rinderpest  exists  into  a  zoological 
park,  in  the  United  States.  These  animals 
are  maintained  in  the  zoological  park 
imder  conditions  to  prevent  the  spread 
of  animal  diseases.  We  propose  to 
establish  conditions  under  which  such 
animals  may  be  moved  from  one 
zoological  paric  in  the  United  States  to 
another.  This  change  would  benefit  zoo 
programs  that  move  animate  for 
breeding  and  other  purposes,  and  would 
facilitate  the  movement  of  animals  for 
endangered  species  breeding  programs, 
while  continuing  to  protect  against  the 
introduction  of  dangerous  animal 
diseases  into  the  United  States. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  30, 1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  commente  to 
Docket  No.  94-136-1.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  94-136-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOA  FURTHER  MFORMATION  CONTACT:  Dr. 
}oy(»  Bowling,  Senior  Staff 


Veterinarian,  Import-Export  Animals 
Staff.  VS.  APHIS.  4700  River  Road  Unit 
40.  Riverdale,  MD  20737-1228.  (301) 
734-8688. 

SUPPLEMBITARY  MFOmiATION: 

Backgroond 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  animal 
importation  regulations  (contained  in  9 
CFR  part  92  and  referred  to  below  as  the 
regulations)  prohibit  or  restrict  the 
importation  of  certain  animals  into  the 
United  States  to  prevent  the 
introduction  of  communicable  diseases 
of  livestock.  Among  other  requirements, 
the  regulations  restrict  the  importation 
of  nmiinants  and  swine  to  prevent  the 
introduction  and  spread  of  foot-and- 
mouth  disease  (FMD)  and  rinderpest. 

For  many  years  some  animals 
imported  in  accordance  with  these 
regulations  have  been  admitted  imder 
the  condition  that  they  be  placed  in 
postentry  quarantine  in  zoological  parks 
(zoos)  that  have  been  approved  by 
APHIS  to  receive  such  animals.  We  refer 
to  such  approved  zoos  as  PEQ  Zoos, 
because  they  are  approved  to  hold 
imported  animals  in  postentry 
quarantine  (PEQ).  At  these  zoos,  the 
imported  animals  are  maintained  in 
facilities  that  prevent  access  to  them  by 
the  public  and  by  domestic  animals,  and 
that  include  requirementa  for  waste 
disposal  and  other  matters  that  prevent 
the  dissemination  of  any  diseases  the 
animals  might  carry. 

Section  92.404(c)  concerns  the 
importation,  into  a  PEQ  Zoo  where  they 
will  be  maintained  under  postentry 
quarantine,  of  wild  ruminanta  from 
countries  where  foot-and-mouth  disease 
or  rinderpest  exista. 

Section  92.504(c)  concerns  the 
importation,  into  a  PEQ  Zoo  where  they 
will  be  maintained  under  postentry 
quarantine,  of  wild  swine  from 
countries  where  foot-and-mouth  disease 
or  rinderpest  exista. 

The  regulationsellow  APHIS  to 
approve  a  zoo  as  a  reQ  Zoo  if  the 
following  conditions,  among  others,  are 
met.  The  operator  of  the  zoo  receiving 
the  imported  animals  must  enter  into  a 
written  agreement  with  APHIS  for  the 
maintenance  and  handling  of  the 
animals  in  a  manner  specified  in  the 
agreement  and  the  regulations  to 
prevent  the  introduction  and 
dissemination  of  communicable  disease. 
Among  other  things,  the  regulations 
require  that  the  zoo  must  include 
satisfactory  pens,  cages,  or  enclosures  in 
which  the  animals  can  be  maintained  so 
as  not  to  be  in  contact  with  the  general 
public  and  fiee  from  contact  with 
domestic  livestock;  natural  or 


est^lished  drainage  from  the  zoological 
paik  whidi  will  void  contamination  of 
land  areas  where  domestic  livestodi;  are 
kept  or  with  which  domestic  livestock 
may  otherwise  come  in  contact; 
provision  for  the  dispositicm  of  manure, 
other  wastes,  and  dead  animals  within 
the  zoo;  and  other  reasonable  facilities 
considered  necessary  to  prevent  the 
dissemination  of  diseases  from  the  zoo. 
The  regulations  also  require  the  operator 
of  the  zoo  to  have  available  the  services 
of  a  full-time  w  part-time  veterinarian, 
or  a  veterinarian  on  a  retainer  basis,  to 
make  periodic  examinations  of  all 
animals  maintained  at  the  zoo  for 
evidence  of  disease.  This  veterinarian 
must  make  a  post-mortem  examination 
of  each  animal  that  dies  and  report 
suspected  cases  of  contagious  or 
communicable  diseases  to  appropriate 
state  or  federal  livestock  sanitary 
officials. 

We  do  not  propose  to  change  any  of 
the  requirementa  for  obtaining  permita 
to  import  wild  ruminants  or  wild  swine, 
and  we  do  not  propose  to  change  the 
requirements  for  the  PEQ  zoos  to  which 
these  animals  are  consigned  after  their 
importation. 

However,  the  agreement  between  zoo 
operators  and  APHIS  which  is  ciurently 
required  by  92.404(c)(3)  and 
92.504(c)(3)  states  that  wild  ruminants 
and  wild  swine  imported  and  consigned 
to  postentry  quarantine  in  a  PEQ  Zoo 
will  not  be  sold,  exchanged  or  removed 
from  the  premises  of  the  zoo  without  the 
prior  consent  of  APHIS.  In  this 
document,  we  propose  to  specify  the 
circumstances  under  which  APHIS  will 
consent  to  the  movement  of  imported 
wild  ruminanta  and  swine  from  a  PEQ 
Zoo  to  a  non-PEQ  zoo  within  the  United 
States.  Many  zoos  wish  to  be  able  to 
move  such  animals,  especially  to 
participate  in  breeding  programs 
(including  breeding  programs  for 
endangered  species  of  ruminanta  and 
swine). 

We  are  proposing  that  wild  ruminanta 
or  wild  swine  may  be  moved  to  a  non- 
PEQ  zoo  after  they  have  spent  at  least 
one  year  in  postentry  quarantine  in  the 
PEQ  Zoo  to  which  the  animal(s)  were 
consigned  after  importation.  We 
propose  this  condition  because  the  one 
year  requirement  allows  time  for  the 
symptoms  of  many  communicable 
animal  diseases  to  manifaat.  and  be 
detected  by  the  zoo  veterinarian 
required  to  make  periodic  examinations 
of  the  imported  animals.  Any  imported 
wild  ruminanta  or  swine  at  a  PEQ  Zoo 
that  are  diagnosed  with  communicable 
diseases  during  this  year  would  not  be 
allowed  to  move  to  other  zoos,  thereby 
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reducing  the  risk  of  infecting  other 
animals.' 

We  are  also  proposing  that  wild 
ruminants  or  wild  swine  may  be  moved 
from  a  PEQ  2Ux>  only  to  a  zoo  acxTedited 
by  the  American  21oo  and  Aquarium 
Association  (the  AZA).  or  to  a  zoo  that 
the  Administrator  of  APHIS  detemrines 
to  have  procedures  in  place  that  are 
equivalent  to  certain  requirements  for 
AZA  accreditation  that  address 
preventing  the  spread  of  communicable 
diseases. 

The  American  Zoo  and  Aquarium 
Association  maintains  an  accreditation 
program  to  document  that  their  member 
zoos  meet  high  professional  standards 
in  their  facilities  and  operations.  The 
requirements  for  AZA  accreditation 
include  specific  standards  relevant  to 
preventing  the  spread  of  communicable 
diseases  between  animals,  such  as 
standards  for  tracking  identity  and 
movement  of  animals,  diagnosis  of 
disease  in  zoo  animals,  and  regular 
veterinary  care.  These  A21A  standards 
achieve  some  of  the  same  purposes  as 
the  requirements  APHIS  currently 
imposes  on  PEQ  Zoos  receiving 
imported  wild  ruminants  or  wild  swine. 
Importantly  for  APHIS  program 
purposes,  the  AZA  standards  create 
records  that  would  allow  APHIS  to 
analyze  the  medical  history  of  imported 
animals,  trace  their  movements  in  zoo 
locations,  and  identify  other  animals 
exposed  to  the  imported  animals. 

specifically,  the  standards  for  AZA 
accreditation  require  that  a  veterinarian' 
be  available  to  regularly  inspect  the 
animals  and  diagnose  and  document 
any  signs  of  communicable  disease. 
AZA  standards  also  require  that  all 
animals  must  be  inventoried,  identified, 
and  their  acquisition  and  disposition 
dates  and  locations  recorded.  The  AZA 
standards  require  that  guardrails  or 
barriers  must  keep  the  visiting  public 
from  contact  with  animals  (except  for 
handleable  animals  in  facilities  such  as 
petting  zoos).  The  AZA  standards  also 
require  that  there  must  be  separate 
perimeter  fencing  in  addition  to  exhibit 
fencing,  and  that  deceased  animals  must 
be  necropsied  whenever  possible  to 
determine  the  cause  of  death. 

These  and  other  requirements  for 
accreditation  of  a  zoo  by  the  AZA  are 
recorded  in  official  AZA  publications.  ^ 


'  This  propoaed  rule  only  •ddrsMM  movmnani  of 
imported  wild  rumiiunti  and  wild  iwina.  Other 
■nimali  at  zooe  that  are  diagnoaed  with 
conununicabia  diseoiaa  are  subiect  to  vaiioua 
movement  reatricliona  by  State  animal  health 
agencies.  In  addition,  APHIS  would  inveatigate  and 
laka  action  if  neceaaary  if  a  zoo  haa  an  outtvaak  of 
a  diieaae  for  which  «¥«  have  regulationa  in  9  CFR 
Chapter  I. 

'BYLAWS  OF  THE  AMERICAN  ZOO  AND 
AQUARIUM  ASSOCIATION  and  ACCREDITATION 


and  establish  an  aniactive  program  to 
prevent  the  spread  of  communicable 
disease  in  accredited  zoos.  The  AZA 
requirements  are  quite  similar  to  the 
standards  APHIS  ectablished  in 
§§g2.404(c)(2)  and  92.504(c)(2)  for  zoos 
receiving  importad  ruminants  and 
swine  directly  from  countries  where 
FMD  or  rindorpest  exist.  Both  APHIS 
and  A21A  standards  address  matters 
such  as  maintaining  secure  fiacilities  for 
the  animals,  ensuring  adequate 
veterinary  care  to  diagnose 
communicable  diaeaaes.  preventing 
public  contact  with  the  animals,  and 
determining  whether  animal  deaths 
were  caused  by  communicable  disease. 

Therefore,  we  propose  to  allow 
movement  of  imported  wild  ruminants 
and  wild  swine  to  AZA  accredited  zoos 
after  they  have  spent  at  least  one  year 
in  the  PEQ  Zoo  to  which  they  were  first 
consigned  after  importation,  if  such 
animals  have  not  been  diagnoaed  with 
communicable  diseases  during  that  1- 
year  period. 

There  are  some  zoos  in  the  United 
States  that  are  not  accredited  by  the 
AZA,  but  that  nonetheless  have 
programs  to  prevent  the  spread  of 
communicable  animal  disease  that  are 
as  efiiective  as  tbe  programs  at  AZA- 
accredited  zoos.  A  zoo  might  not  seek 
A21A  accreditation  because  it  has  a 
small  and  relatively  static  animal 
collection;  or  because  of  the  cost  of  the 
fees  and  dues  associated  with 
accreditation:  or  because  it  is  a  new  zoo 
that  has  not  yet  had  time  to  achieve 
accreditation.  We  propose  that  such 
zoos  may  be  considered  on  a  case-by- 
case  basis  if  they  wish  to  acquire 
imported  wild  ruminants  or  wild  swine 
from  other  zoos.  If  the  Administrator  of 
APHIS  determines  that  the  zoo  has 
facilities  and  procedures  (e.g.,  for 
animal  identification,  record  keeping, 
and  veterinary  care)  in  place  related  to 
preventing  the  spread  of  communicable 
animal  diseases  that  are  equivalent  to 
those  required  for  AZA  accreditation, 
the  Administrator  would  permit  the  zoo 
to  acquire  imported  wild  ruminants  or 
wild  swine  from  PEQ  Zoos  under  the 
same  requirements  as  AZA  accredited 
zoos  will  be  permitted  to  do. 

Miscellaneoua 

We  also  propose  to  shorten  and 
simplify  some  of  the  language  in 
§  92.404  and  §  92.504,  and  to  add  the 
term  "PEQ  Zoo"  to  distinguish  zoos 
approved  to  receive  animals  directly 
after  import  (PEQ  Zoos)  firom  other  zoos 


OF  ZOOS  AND  AQUARIUMS:  A  PROGRAM  OF 
THE  AZA  are  both  available  upon  requeal  to  the 
parson  identified  In  the  "For  Further  Information 
Contact:"  MCtion  of  this  document. 


that  may  receive  animals  only  after  thay 
have  spent  at  least  one  year  in  a  PEQ 
zoo. 

Exacativa  Order  1286e  and  Regulatory 
FlndbilityAd 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  proposed  rule  would  allow 
increased  movement  of  certain  imported 
ruminants  and  swine  from  one  zoo  to 
another  in  the  United  States.  It  would 
not  increase  the  number  of  such  animals 
that  are  imported.  It  would  not  have  any 
appreciable  impact  on  commerce,  and 
would  primarily  benefit  a  small  number 
of  zoos  that  wish  to  acquire  animals 
from  other  zoos  or  trade  their  own 
animals  to  other  zoos. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  * 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  efiisct  will  he  given  to  this 
rule;  and  (3)  administrative  procseedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  The  existing  information 
collection  and  recordkeeping 
requirements  in  §§  92.404  and  92.504 
were  previously  approved  by  the  Office 
of  Management  and  Budget  (CA^) 
under  OMB  control  number  0579-0040. 
and  we  propose  to  add  that  control 
number  at  the  end  of  these  sections. 

List  of  Snbiecto  in  9  CSK  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 
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PART  tZ-MPORTATlON  OF  CERTAIN 
AMMALS  AND  POULTRY  AND 
CERTAM  AN1AL  AND  POULTRY 
PRODUCTS;  MSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
8HIPPINQ  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

AudimitT:  7  U.S.C  1622;  19  U.S.C  1306; 
21  U.S.C  102-105,  111,  114a,  134a,  134b. 
134c,  134d,  134f.  135, 136,  and  136a:  31 
U.S.C  9701;  7  CFR  2.22,  2.80,  and  371.2(d). 

2.  §  92.404.  paragraph(c)  would  be 
revised  to  read  as  follows: 


192.404    hnpoft 
forfuffllnant 
puipoaae;  and 
quarantine 


for  ruminants  and 
for  diagnostic 
faea  for  apace  at 
maintained  by  APHIS. 


(c)  Wild  ruminants  from  countries 
where  foot-and-mouth  disease  or 
rinderpest  exists.  This  paragraph  applies 
to  the  importation  of  wild  ruminants, 
such  as,  but  not  limited  to,  giraffes,  deer 
and  antelopes,  from  coimtries 
designated  in  part  94  of  this  subchapter 
as  countries  in  which  foot-and-mouth 
disease  or  rinderpest  exist. 

(1)  Permits  for  the  imptnlation  of  wild 
ruminants  will  be  issued  only  for 
importations  through  the  Port  of  New 
York,  and  only  if  the  animals  are 
imported  for  exhibition  in  a  PEQ  2>oo. 

A  PEQ  Zoo  is  a  zoological  park  or  other 
place  maintained  for  the  exhibition  of 
live  animals  for  recreational  or 
educational  purposes  that: 

(i)  Has  been  approved  by  the 
Administrator  in  accordance  with 
paragraph  (c)(2)  of  this  section  to 
receive  and  maintain  imported  wild 
ruminants;  and 

(ii)  Has  entered  into  the  agreement 
vtrlth  APHIS  set  forth  in  paragraph  (c)(4) 
of  this  section  for  the  maintenance  and 
handling  of  imported  wild  ruminants. 

(2)  Approval  of  a  PEQ  Zoo  shall  be  on 
the  basis  of  an  inspection,  by  an 
authorized  representative  of  the 
Department,  of  the  physical  facilities  of 
the  establishment  and  its  methods  of 
operation.  Standards  for  acceptable 
physical  facilities  shall  include 
satisfactory  pens,  cages,  or  enclosures  in 
which  the  imported  ruminants  can  be 
maintained  so  as  not  to  be  in  contact 
with  the  general  public  and  free  from 
contact  with  domestic  livestock;  natural 
or  established  drainage  from  the  PEQ 
Zoo  which  will  void  contamination  of 
land  areas  where  domestic  livestock  are 
kept  or  with  which  domestic  livestock 
may  otherwise  come  in  contact; 
provision  for  the  disposition  of  manure, 
other  wastes,  and  dead  ruminants 
within  the  PEQ  Zoo;  and  other 


reasonable  Cadlitiea  considered 
necessary  to  prevent  the  disaamination 
of  diseases  from  the  PEQ  Zoo.  The 
operator  of  the  PEQ  Zoo  shall  have 
avEulable  the  services  of  a  full-time  or 
part-time  veterinarian,  or  a  veterinarian 
on  a  retainer  basis,  who  shall  make 
periodic  examinations  of  all  uTtiTnnlg 
maintained  at  the  PEQ  Zoo  for  evidence 
of  disease;  who  shall  make  a  post- 
mortem examination  of  each  animal  that 
dies;  and  who  shall  make  a  prompt 
report  of  suspected  cases  of  conts^ous 
or  communicable  diseases  to  an  APHIS 
representative  or  the  State  eigency 
responsible  for  livestock  disease  control 
prooams. 

(3)  Manure  and  other  animal  wastes 
must  be  disposed  of  within  the  PEQ  2k>o 
park  for  a  minimum  of  one  year 
following  the  date  an  imported  wild 
ruminant  enters  the  zoo.  If  an  APHIS 
veterinarian  determines  that  an 
imported  ruminant  shows  no  signs  of 
any  communicable  disease  or  exposure 
to  any  such  disease  during  this  1-year 
period,  its  manuire  and  other  wastes 
need  not  be  disposed  of  within  the  zoo 
after  the  1-year  period.  If,  however,  an 
APHIS  veterinarian  determines  that  an 
imported  ruminant  does  show  signs  of 
any  communicable  disease  during  this 
1-year  period,  an  APHIS  veterinarian 
wiU  investigate  the  disease  and 
determine  whether  the  ruminant's 
maniue  and  other  wastes  may  safely  be 
disposed  of  outside  the  zoo  after  the  1- 
year  period  has  ended. 

(4)  Prior  to  the  issuance  of  an  import 
permit  imder  this  section,  the  operator 
of  the  approved  PEQ  Zoo  to  which  the 
imported  ruminants  are  to  be  consigned, 
and  the  importer  of  the  ruminants,  if 
such  operator  and  importer  are  different 
parties,  shall  execute  an  agreement 
covering  each  ruminant  or  group  of 
ruminants  for  which  the  import  permit 
is  requested.  The  agreement  shall  be  in 
the  following  form: 

Agreement  for  the  Importation,  Quarantine 
and  Exhibition  of  Certain  Wild  Ruminants 
and  Wild  Swine 

^  operatoris)  of  the 


zoological  park  kno%vn  as 

(Name)  located  at 

(City  and  state),  and 

(Importer)  hereby 

request  a  permit  for  the  importation  of 

(Number  and  kinds  of 

animals)  for  exhibition  purposes  at  the  »iid 
zoological  park,  said  animals  originating  in  a 
country  where  foot-and-mouth  disease  or 
rinderpest  exists  and  being  subject  to 
restrictions  under  regulations  contained  in 
part  92,  title  9,  Code  of  Federal  Regulations. 

In  making  this  request,  it  is  understood  and 
agreed  that:. 

1.  The  animals  for  which  an  import  permit 
is  requested  will  be  held  in  isolation  at  a  port 
of  embarkation  in  the  country  of  origin. 


appiovsd  by  the  Administrator  as  a  pott 
having  bciUties  whkh  ara  adequat*  far 
maintaining  wild  animals  in  iaolatkm  from 
all  other  animals  and  having  vetarinary 
supervision  by  ofBdals  of  the  country  of 
origin  of  the  animals.  Such  animals  will  be 
held  in  tach  isolation  for  not  leas  than  60 
days  imder  the  supervision  of  the  veterinary 
service  of  that  country  to  determine  %irhether 
the  animals  show  any  clinical  evidence  of 
foot-and-mouth  disease,  rinderpest,  or  other 
communicable  disease  and  to  assure  that  the 
animals  will  not  have  been  e>q>oaed  to  such 
a  disease  within  the  60  days  next  iMfore  their 
exportation  from  that  country. 

2.  Shipment  will  be  made  direct  from  such 
port  of  embarkation  to  the  port  of  New  Ywk 
as  the  sole  port  of  entry  in  this  country.  If 
shipment  is  made  by  ocean  vessel  die 
animals  will  not  be  unloaded  in  any  foreign 
port  en  route.  If  shipment  is  made  by  air,  the 
animals  will  not  be  tmloaded  at  any  port  or 
other  place  of  lanciing,  except  at  a  port 
approved  by  the  Administrator  as  a  port  not 
located  in  a  country  where  rinderpest  at  foot- 
and-mouth  disease  exists  or  as  a  port  in  such 
a  country  having  {scilities  and  inspection 
adequate  for  maintaining  wild  animala  in 
isolation  from  all  other  animals. 

3.  No  ruminants  or  swine  vriU  be  aboard 
the  transporting  vehicle,  vessel  cv  aircraft, 
except  those  for  which  an  import  pennit  has 
been  issued. 

4.  TIm  animals  will  be  quarantined  for  not 
less  than  30  days  in  the  Department's  Animal 
Import  Center  in  Newbuigh,  New  YorL 

5.  Upon  release  from  quarantine  the 
animals  will  be  delivered  to  the  zoological 
park  named  in  this  agreement  to  become  the 
property  of  the  park  and  they  will  not  be 
sold,  exchanged  or  removed  from  the 
premises  without  the  prior  consent  of  APHIS. 
If  moved  to  another  zoological  perk  in  the 
United  States,  the  receiving  zoological  park 
must  be  approved  by  the  Administrator  in 
accordance  with  paragraph  6  of  this 
agreement. 

6.  The  Administrator  will  approve  the 
movement  of  an  imparted  animal  subject  to 
this  agreement  if  the  Administrator 
determines  that  the  animal  has  spent  at  least 
one  year  in  quarantine  in  a  PEQ  Zoo 
follovring  importation  without  showing 
clinical  evidence  of  foot-and-foot  mouth 
disease,  rinderpest,  or  other  communicable 
disease,  and  determines  that  the  receiving 
zoological  park  is  accredited  by  the  American 
Zoo  and  Aquariimi  Association  (AZA),  or  the 
receiving  zoological  park  has  bcilities  and 
pnx»dures  in  place  related  to  preventing  the 
spread  of  communicable  animal  diseases 
(including  but  not  limited  to  procedures  for 
animal  identification,  record  keeping,  and 
veterinary  care)  that  are  equivalent  to  those 
required  for  AZA  accreditation. 

(Signature  of  impcvter) 

Subscribed  and  sworn  to  before  me  this 
day  of , . 

(Tide  or  designation) 

(Name  of  zoological  park) 

By   

(Signature  of  officer  of  zoological  park] 
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(Title  of  officer) 

SubsfTibed  and  sworn  to  before  me  this 
day  of . 


(Title  or  designation) 

(Approved  by  the  Office  of  Managoinent  and 

Budget  under  contn)!  number  0579-0040.) 

3.  §92.504,  paragraph  (c)  would  be 
revised  to  road  as  follows: 

f  92.904    Import  permits  for  awtn*  and  tor 
swtite  afMCimefw  for  diagnostic  purposes; 
and  fsssrvstlon  fsss  for  space  at  quarantins 
facilities  msintamed  by  APHI& 


(c)  Wild  swine  f mm  countries  where 
foot-and-mouth  disease  or  rinderpest 
exists.  This  paragraph  applies  to  the 
importation  of  wild  .swine  from 
countries  designated  in  part  94  of  this 
subchapter  as  countries  in  which  foot- 
and-mouth  disease  or  rinderpest  exist. 

(1)  Permits  for  the  importation  of  wild 
swine  will  be  issued  only  for 
importations  through  the  Port  of  New 
York,  and  only  if  the  animals  are 
imported  for  exhibition  in  a  PEQ  Zoo. 

A  PEQ  Zoo  is  a  zoological  park  or  other 
place  maintained  for  the  exhibition  of 
live  animals  for  recreational  or 
educational  purposes  that: 

(i)  Has  been  approved  by  the 
Administrator  in  accordance  with 
paragraph  (c)(2)  of  this  section  to 
receive  and  maintain  imported  wild 
swine:  and 

(ii)  Has  entered  into  the  agreement 
with  APHIS  set  forth  in  paragraph  (c)(4) 
of  this  section  for  the  maintenance  and 
handling  of  impcHted  wild  swine. 

(2)  Approval  of  a  PEQ  Zoo  shall  be  on 
the  basis  of  an  inspection,  by  an 
authorized  representative  of  the 
Department,  of  the  physical  facilities  of 
the  establishment  and  its  methods  of 
operation.  Standards  for  acceptable 
physical  facilities  shall  include 
satisfactory  pens,  cages,  or  enclosures  in 
which  the  imported  swine  can  be 
maintained  so  as  not  to  be  in  contact 
with  the  general  public  and  free  from 
contact  with  domestic  livestock;  natural 
or  established  drainage  from  the  PEQ 
Zoo  which  will  void  contamination  of 
land  areas  where  domestic  livestock  are 
kept  or  with  which  domestic  livestock 
may  otherwise  come  in  contact; 
provision  for  the  disposition  of  manure, 
other  wastes,  and  dead  swine  within  the 
PEQ  Zoo;  and  other  reasonable  facilities 
considered  necessary  to  prevent  the 
dissemination  of  diseases  from  the  PEQ 
Zoo.  The  operator  of  the  PEQ  Zoo  shall 
have  available  the  services  of  a  full-lime 
or  part-time  veterinarian,  or  a 
veterinarian  on  a  retainer  basis,  who 
shall  make  periodic  examinations  of  all 
animals  maintained  at  the  PEQ  Zoo  for 


evidence  of  disease;  who  shall  make  a 
post-mortem  examination  of  each 
animal  that  dies;  and  who  shall  make  a 
prompt  report  of  suspected  cases  of 
contagious  or  communicable  diseases  to 
appropriate  state  or  federal  livestock 
sanitary  officials. 

(3)  Manure  and  other  animal  wastes 
must  be  disposed  of  within  the  PEQ  Zoo 
park  for  a  minimum  of  one  year 
following  the  date  an  imported  wild 
swine  enters  the  zoo.  If  an  APHIS 
veterinarian  determines  that  an 
imported  swine  shows  no  signs  of  any 
communicable  disease  during  this  1- 
year  period,  its  manure  and  other  wastes 
need  not  be  disposed  of  within  the  zoo 
after  the  1-year  period.  If,  however,  an 
APHIS  veterinarian  determines  that  the 
swine  does  show  signs  of  any 
communicable  disease  during  this  1- 
year  period,  an  APHIS  veterinarian  will 
investigate  the  disease  and  determine 
whether  the  swine's  manure  and  other 
wastes  may  safely  be  disposed  of 
outside  the  zoo  after  the  1-year  period 
has  ended. 

(4)  Prior  to  the  issuance  of  an  import 
permit  under  this  section,  the  operator 
of  the  approved  PEQ  Zoo  to  which  the 
imported  swine  are  to  be  consigned,  and 
the  importer  of  the  swine,  if  si^ 
operator  and  importer  are  different 
I>arties,  shall  execute  an  agreement 
covering  each  swine  or  group  of  swine 
for  which  the  import  permit  is 
requested.  The  agreement  shall  be  in  the 
following  form: 

Agreement  for  the  Importation,  Quarantine 
and  Exhibition  of  Certain  Wild  Ruminants 
and  Wild  Swine 

_,  operatorfi)  of  the 


zoological  park  known  as 

(Name)  located  at 

(Qty  and  state),  and 

(Importer)  hereby 

request  a  permit  for  the  importation  of 

(Number  and  kinds  of 

animals)  for  exhibition  puipoaes  at  the  said 
zoological  park,  said  animals  originating  in  a 
country  where  foot-and-mouth  disease  or 
rinderpest  exists  and  being  subject  to 
restrictions  under  regulations  contained  in 
part  92.  title  9,  Code  of  Federal  Regulations. 

In  making  this  request,  it  is  understood  and 
agreed  that: 

1.  The  animals  for  which  an  import  permit 
is  requested  will  be  held  in  isolation  at  a  port 
of  embarkation  in  the  country  of  origin, 
approved  by  the  Administrator  as  a  port 
having  facilities  which  are  adequate  for 
maintaining  wild  animals  in  isolation  from 
all  other  animals  and  having  veterinary 
supervision  by  officials  of  the  country  of 
origin  of  the  animals.  Such  animals  will  be 
held  in  such  isolation  for  not  less  than  60 
days  under  the  supervision  of  the  veterinary 
service  of  that  country  to  determine  whether 
the  airimals  show  any  clinical  evidence  of 
foot-and-mouth  diseaso.  rinderpest,  or  other 
communicable  disease  and  to  assure  that  the 


animals  will  not  have  been  exposed  to  such 
a  disease  within  the  60  days  next  before  their 
exportation  from  that  country. 

2.  Shipment  will  be  made  direct  from  such 
port  of  embarkation  to  the  port  of  New  York 
as  the  sole  port  of  entry  in  this  country.  If 
shipment  is  made  by  ocean  vessel,  the 
animals  will  not  be  unloaded  in  any  foreign 
port  en  route.  If  shipment  is  made  by  air,  the 
animals  will  not  be  unloaded  at  any  port  or 
other  place  of  landing,  except  at  a  port 
approved  by  the  Administrator  as  a  port  not 
located  in  a  country  where  rinderpest  or  foot- 
and-mouth  disease  exists  or  as  a  port  in  such 
a  country  having  facilities  and  inspection 
adequate  for  maintaining  wild  animals  in 
isolation  from  all  other  animals. 

3.  No  ruminants  or  swine  will  be  aboard 
the  transporting  vehicle,  vessel  or  aircraft, 
except  those  for  which  an  import  permit  has 
been  issued. 

4.  The  animals  will  be  quarantined  for  not 
less  than  30  days  in  the  Department's  Animal 
Import  Center  in  Newburgh,  New  York. 

5.  Upon  release  from  quarantine  the 
animals  will  be  delivered  to  the  zoological 
park  named  in  this  agreement  to  become  the 
property  of  the  park  and  they  will  not  be 
sold,  exchanged  or  removed  from  the 
premises  without  the  prior  consent  of  APHIS. 
If  moved  to  another  zoological  park  in  the 
United  States,  the  receiving  zoological  park 
must  be  approved  by  the  Administrator  in 
accordance  with  paragraph  6  of  this 
agreement. 

6.  The  Administrator  will  approve  the 
movement  of  an  imported  animal  subject  to 
this  agreement  if  the  Administrator 
determines  that  the  animal  has  spent  at  least 
one  year  in  quarantine  in  a  PEQ  Zoo 
following  importation  without  showing 
clinical  evidence  of  fiDOt-and-mouth  disease, 
rinderpest,  or  other  communicable  disease, 
and  determines  that  the  receiving  zoological 
park  is  accredited  by  the  American  Zoo  and 
Aquarium  Association  (A2^),  or  the 
receiving  zoological  park  has  {acilities  and 
procedures  in  place  related  to  preventing  the 
spread  of  communicable  animal  diseases 
(including  but  not  limited  to  procedures  for 
animal  identification,  record  keeping,  and 
veterinary  care)  that  are  equivalent  to  those 
required  for  AZA  accreditation. 

(Signature  of  importer) 

Subscribed  and  sworn  to  before  me 
this day  of , 


(Title  or  designation) 


(Name  of  zoological  park) 
By 


(Signature  of  officer  of  zoological  park) 

(Title  of  officer) 

Subscribed  and  sworn  to  before  me  this 
day  of __, 


(Title  or  designation) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  0579-0040.) 


Fedaral  R«giater  /  Vol.  61,  No.  212  /  Thursday.  October  31.  1996  /  Proposed  Rules 


561M 


Done  in  Wariiington,  DC,  this  28th  day  of 
October  1996. 


Actiiu  AdauniBtratm,  Animal  and  Plant 
Hetdth  Inapectkm  Service. 

(PR  Doc  96-27976  Filed  10-30-96;  8:45  am] 


DEPARTMEHT  OF  TRANSPORTATION 

fdtni  Aviatton  AdnHnlsUaliun 

14CFRPart38 

[Dodtst  N&  96-M»-271-Aq| 

RMSISe^AAM 

All  Mfui  UilfMM  Olracthfw;  JelstrMni 
Model  4101  AlrptafiM 

AQBCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Jetstream 
Model  4101  series  airplanes,  that  would 
have  required  a  high  frequency  eddy 
current  (HFEC)  inspection  to  detect 
cracks  of  the  boundary  angle  and  )oint 
angle  of  the  rear  pressure  bulkhead,  and 
repair,  if  necessary.  That  action  also 
proposed  to  require  modification  of  the 
rear  pressure  bulkhead  of  the  fuselage. 
That  proposal  was  prompted  by  a  report 
of  fatigue  cracking  in  the  rear  pressure 
bulkhead  of  the  fuselage.  This  action 
revises  the  proposed  rule  by  referencing 
a  new  service  bulletin  that  includes  new 
technical  procedures  for  accomplishing 
the  HFEC  inspection,  and  removing 
airplanes  having  certain  constructor 
numbers.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
such  fatigue  cracking,  which  could 
result  in  reduced  structiffal  integrity  of 
the  fuselage  and,  consequently,  lead  to 
the  rapid  decompression  of  the 
pressurized  area  of  the  airplane. 
DATES:  Comments  must  be  received  by 
November  19, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-44M- 
271-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc..  P.O.  Box  16029, 


Dulles  International  Airport. 
Washington.  DC  20041-6029.  This 
information  may  be  ncamined  at  the 
FAA,  Transport  Airplane  Diiectorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington. 

RM  RMTNER  MFORMATION  OONTACT: 
William  Schroeder.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPUBSfTARY  information: 

CflnuMiils  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  r\ile  by  submitting  such 
written  data,  views,  or  argtunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  commmits  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  econtxnic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-271-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  (rfNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  Dy  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-271-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-^056. 

Diacussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Jetstream  Model  4101  series  airplanes, 
was  published  as  a  notice  of  propnised 
rulemaking  (NPRM)  in  the  Federal 


on  July  10. 1996  (61  PR  36308). 
That  NPRM  would  have  required  a  high 
frequency  eddy  current  infection  to 
detect  cradcs  of  the  boundvy  angle  and 
foint  angle  of  the  rear  pressure 
bidkheed,  and  repair,  if  neoeasaiy.  That 
NPRM  also  would  have  required 
modific8ti(»  of  the  rear  pressure 
bulkhead  of  the  fuselage.  That  NPRM 
was  prompted  by  a  rqwrt  of  fatigue 
cracking  in  the  rear  pressure  bulkhead 
of  the  fuselage.  That  ccmditicm,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
structural  integrity  of  the  fuselage  and, 
conaequenUy,  lead  to  the  npid 
decompression  of  the  pressurised  area 
of  the  airplane. 

Actkns  Since  lasnanoe  oTPrevioiis 
Proposal 

Since  the  issuance  of  that  NPRM, 
Jetstream  has  issued  Revision  1  of 
Service  Bulletin  J41-53-020  (the 
original  version  of  this  service  bulletin 
was  referenced  as  Service  Bulletin  J41- 
53-020-41382A  in  the  NPRM),  dated 
June  4, 1995.  This  revision  revises 
certain  technical  procedures  specified 
in  the  Accompl^hment  Instructions.  In 
addition,  airplanes  having  constructors 
numbers  41048  through  41060, 
inclusive,  are  removed  from  the 
eCfectivity  listing  of  the  service  bulletin, 
since  those  planes  have  been  identified 
as  not  being  subject  to  the  addressed 
unsafe  ccmdition.  The  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  classified  this  service  bulletin 
as  mandatory,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

The  FAA  has  examined  the  findings 
of  the  CAA  and  reviewed  the  new 
service  information.  The  FAA  has 
determined  that,  in  order  to  effectively 
address  the  unsafe  condition  presented 
by  the  problems  associated  with  fatigue 
cracking  in  the  subject  area,  the 
proposed  rule  must  be  revised  to 
reference  Revision  1  of  Jetstream  Service 
Bulletin  J4 1-53-020  as  the  appropriate 
source  of  service  information.  In 
addition,  the  applicability  of  the 
proposed  rule  must  be  revised  by 
removing  Model  4101  airplanes  having 
constructors  numbers  41048  through 
41060,  inclusive. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 
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Coat  Impact 

The  FAA  estimates  that  40  Model 
4101  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
apfMToximately  40  work  hours  per 
airplane  to  accomplish  the  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  be 
supplied  by  the  manufacturer  at  no  coat 
to  the  operators.  Based  on  theae  figures, 
the  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $96,000,  or 
$2,400  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Kagalatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smallentities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment  * 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


Aircnll  UaitMfc  Docket  9S-NM- 

271 -AD. 


PART  39— AmWORTHMESS 
CNRECnVES 

1.  The  authority  citation  f6r  part  39 
continues  to  read  as  follows: 

AiitiMrily:  49  U.S.C  106(g),  40113.  44701. 

f  30.13    [Amands^l 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

I 

Applicability:  Model  4101  alrpla 
constructon  numlMin  41004  through  41047 
inclusive;  certificated  in  any  categocy. 

Nsto  1 :  This  AD  applies  to  each  airplane 
idenUfled  in  the  praoediiw  applicabilitv 
provision,  regardiesa  of  whether  it  has  been 
otherwise  modified,  ahend,  or  repeirad  In 
the  area  nibfect  to  the  requirainenta  of  this 
AD.  For  airplanes  tliat  have  been  modified, 
altered,  or  repaired  so  tliat  the  periannaace 
of  the  cequlraments  of  this  AD  Is  afiected.  tin 
owner/operator  must  request  af^xoval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  aasewment  of 
the  effect  of  the  modlficatien,  alterabon.  or 
repair  on  the  unsafs  oondidon  addrawed  by 
this  AD;  and,  if  tlie  unaafs  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fat^e-related  cracking  in  the 
rear  pressure  bulkliead,  which  could  result  in 
reduced  structural  integrity  of  the  fuselage 
and,  consequently,  lead  to  the  rapid 
decompression  of  the  pressuriaad  area  of  the 
airplane:  accomplish  the  followring: 

(a)  Prior  to  the  accumuiatliBi  of  lOjOOO  total 
landings,  or  within  6  montlis  after  the 
eflBctive  date  of  this  AD.  whidhever  occurs 
later,  accomplish  paragraphs  (aKl)  and  (aK2) 
of  this  AD.  in  accordance  Jetstream  Service 
Bulletin  )41-53-020.  Revision  1,  dated  June 
4.1996. 

(1)  Perform  a  high  frequency  eddy  current 
inspection  to  detect  cracks  of  the  boundary 
angle  and  joint  angle  of  the  rear  pressure 
bulkhead,  in  accordance  with  the  service 
bulletin.  If  any  crack  is  detected,  prior  to 
further  flight,  repair  it  in  accordance  with  a 
method  approved  t>y  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Tranap<»t  Airplane  Directorate. 

(2)  Modify  the  rear  pressure  bulkhead  of 
the  fuselage  (Jetstream  Modification 
)M41382A].  in  accordance  with  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113. 
Operatora  shall  submit  their  requests  tlirough 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  from  ttie  StandordizatioD  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
acoordaaoe  with  sections  21.197  and  21.109 
of  the  Pednal  Aviation  Regulations  (14  UK 
21.197  and  21 .199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  tw  accomplished. 

Issued  in  Renton,  Washington,  on  October 
24, 1996. 
DvroUM.! 


Acting  ManagBr,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doa  96-2792$  Filed  10-30-96: 8:45  am) 
I  COM  4eio-is-^ 


14  CFR  Part  39 

Pochst  Na  M-NM-Sa-AD] 

AirworffilneM  DtrecthfM;  Fokker 
Model  F27  Iterk  950. 100. 290. 300, 400, 
900,  and  700  Sertee  Akptafiee 

AQBICY:  Federal  Aviation 

Administration,  DOT. 

AC  HON:  Notice  of  proposed  rulemaking 

(NPRM). 

StMMARV:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicsble  to 
certain  Fokker  Model  F27  Mark  050, 
100,  200,  300.  400,  600,  and  700  series 
airplanes.  This  proposal  would  require 
an  ultrasonic  inspection  to  determine  if 
certain  tubes  are  installed  in  the  drag 
stay  units  of  the  main  landing  gear 
(MLC),  and  various  follow-on  actions. 
This  proposal  is  prompted  by  a  report 
that,  due  to  fatigue  cracking  firom  an 
improperly  machined  radius  of  the 
inner  tube,  a  drag  stay  broke,  and, 
consequently,  lead  to  the  collapse  of  the 
MLG  during  landing.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  reduced 
structural  integrity  or  collapse  of  the 
MLG. 

DATES:  Comments  must  be  received  by 
December  10. 1996. 
AOORGBSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
32-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc,  1199  North 
Fairfax  Street,  Alexandria,  Vii^ginia 
22314;  and  Dowty  Aerospace,  Customer 
Support  Center,  P.O.  Box  49^terling, 
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VA  20166.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington. 

FOR  RJRTMB1  MFOMMTKM  CONTACT: 

Ruth  E.  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721:  bx  (206)  227-1149. 

SUPPLEMBfTARY  MFOfMATKM: 

Conuneiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  vieMrs,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conun«its,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  cranmonts  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  fw  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-32-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-32-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F27  Mark  050, 
100,  200,  300. 400.  600,  and  700  series 
airplanes.  The  RLD  advises  that  it  has 
received  a  report  that,  due  to  a  broken 
drag  stay,  the  main  landing  gear  (MLG) 


on  one  airplane  coUapeed  during 
landing.  Tne  broken  dras  stay  is 
attributed  to  fatigue  craodng,  wdiidi 
originated  at  a  change  in  the  croes- 
section  of  the  innw  tube.  The  apparent 
cause  of  such  fotlgue  cracking  has  been 
attributed  to  an  improperly  machined 
radius  of  the  inner  tube  of  the  drag  stay. 
Such  fetigue  cracking,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  or 
collapse  of  the  MLG. 

Explanation  of  Relerant  Service 
Inlbnnation 

Fokker  has  issued  Service  Bulletin 
SBF50-32-02g.  dated  February  11. 1994 
(for  Model  F27  Mark  050  series 
airplanes)  and  Service  Bulletin  F27/32- 
167,  dated  November  19, 1993  (for 
Model  F27  Mark  100,  200,  300, 400, 
600,  and  700  series  airplanes).  These 
service  bulletins  describe  procedures  for 
performing  an  ultrasonic  inspection  to 
determine  if  a  tube  having  part  number 
(P/N)  2Q0485300  with  a  straight  bore,  or 
a  tube  having  P/N  200259300  with  a 
change  in  section  (stepped  bore),  is 
installed  in  the  drag  stay  uiiits  (DSU)  of 
the  main  landing  gear  (MLG).  lliey  also 
describe  procedures  for  various  follow- 
on  actrons,  including  re-identification  of 
certain  tubes,  replacement  of  certain 
DSU's  with  new/re-identified  DSU's, 
and  repetitive  ultrasonic  inspections  of 
certain  DSU's.  The  RLD  classified  these 
service  bulletins  as  mandatory  and 
issued  Nethwlands  airworthiness 
directive  BLA  93-169/2(A),  dated  April 
29. 1994,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

FAA's  Conclosions 

This  airplane  model  is  manufiactured 
in  the  Netherlands  and  is  tyfw 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  die  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanatiim  (rf^  Requirements  of 
Pn^MsedRule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  an  ultrasonic  inspection  to 


determine  if  certain  tubes  are  installed 
on  the  DSU's  of  the  MLG.  and  various 
follow-on  acticms.  The  acticms  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  buUetiiui 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  10  Model  F27 
Mark  050. 100.  200.  300.  400. 600.  and 
700  series  airplanes  of  U.S  registry 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  proposed  by  ibis  AD 
on  U.S.  operators  is  estimated  to  be 
$1,200.  or  $120  per  airplane. 

There  curraitiy  are  no  Fokker  Model 
F27  Mark  050  series  airplanes  on  the 
U.S.  Raster  that  would  require  the 
inspection  of  the  DSU.  The  only 
airplanes  that  would  require  this 
inspection  are  currently  operated  by 
non-U.  S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
a^cted  by  this  AD  action.  However,  the 
FAA  considers  that  inclusion  of  that 
requirement  in  this  proposed  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  airplanes  are  imported  and 
placed  on  the  U.S.  Raster  in  the  future. 

The  co^  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

RegulattHy  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  E)OT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AoriMrity:  49  U.S.C.  10e(g).  40113.  44701. 

I38.1S    [Amendadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokkw:  DocJcet  96-NM-32-AO. 

Applicability:  Model  F27  Mark  050, 100, 
200.  300.  400.  600.  and  700  sories  airplanw. 
equipped  with  Dowty  Aerospace  main 
landing  gear  (MLG)  drag  itay  units  (DSU) 
having  part  number  (P/N)  200684001. 
2002S1001.  or  200485001:  certificated  in  any 
category. 

Nata  1:  This  AD  applies  to  each  airplane 
identified  in  tlie  preceding  applicability 
provision,  regardless  of  whetber  it  has  been 
modifled.  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
rapaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afilBcted,  tlie 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efCsct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  drag  stay 
unit  of  the  main  landing  gear  (MLG).  which 
could  result  in  reduced  structiual  integrity  or 
collapse  of  the  MLG.  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  an  ultrasonic  inspection 
to  determine  if  a  tube  having  part  number  (P/ 
N)  200485300  with  a  straight  bore,  or  a  tube 
having  P/N  200259300  with  a  change  in 
section  (stepped  bore),  is  installed  on  the 
DSU's  of  the  MLG.  in  accordance  with 
Fokker  Service  Bulletin  F27/32-167,  dated 
November  19,  1993  (for  Model  F27  Mark  100. 
200.  300,  400.  600,  and  700  series  airplanes), 
or  Fokker  Service  Bulletin  SBF50-32-029, 


dated  February  11, 10O4  (for  Model  P27  Mark 
050  series  airplanes),  as  appllcabfe. 

Note  2:  Fokker  Service  Bulletin  F27/32- 
167  references  Dowty  Service  Bulletins  23- 
1698  and  32-82  W;  and  Fokker  Service 
Bulletin  SBPSO-3a-029  references  Dtnvty 
Service  Bulletin  F50--32-50:  as  additional 
sources  of  service  information  for  procedures 
to  accomplish  tiie  actions  specified  in  this 
AO. 

(b)  For  all  airplanes;  If  any  tube  having  P/ 
N  200485300  with  a  straight  bore  is  found 
installed  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  reidentify  it  in  accordance  with  Foklcer 
Service  Bulletin  F27/32-167,  dated 
November  19. 1993  (for  Model  P27  Mark  100, 
200.  300.  400.  600.  and  700  series  airplanes); 
or  Fokker  Service  Bulletin  SBF50-32-029, 
dated  February  11. 1994  (for  Model  F27  Mark 
050  series  airplanes);  as  applicable. 

(c)  For  Model  F27  Mark  50  series  airplanes: 
If  any  tube  having  P/N  200259300  with  a 
change  in  section  (stepped  bore)  is  found 
installed  during  the  inspection  required  by 
paragraph  (a)  oil  tills  AD,  prior  to  further 
flight  replace  the  DSU  with  a  new  or 
serviceable  DSU  hmviag  P/N  200684004,  in 
accordance  with  FoUar  Sarvioe  Bullathi 
SBP50-32-029.  dated  PSfatuaiy  11, 1904. 

(d)  For  F27  Mark  100,  200,  300, 400, 600, 
and  700  asries  airplanes:  If  any  tube  having 
P/N  200259300  with  a  cfaangs  bi  section 
(stepped  bore)  is  found  installed  during  the 
inspecti<m  required  by  pangraph  (a)  ofthia 
AD,  prior  to  hirther  flimt,  re-ioentlfy  the 
DSU  in  accordance  wriUi  Fokker  Service 
Bulletin  F27/32-167,  dated  November  19, 
1993.  Following  accomplialunent  of  the  re- 
identtfication,  prior  to  nnther  flight,  perform 
an  uhraaonic  Inspection  to  detect  cracks  in 
the  re-identified  DSU's,  in  accordance  with 
that  service  bulletin. 

(1 )  For  airplanea  equipped  with  any  DSU 
re-identified  as  P/N  200684003,  200261003, 
or  200485003:  If  no  crack  is  detected,  no 
further  action  is  required  by  this  AD. 

(2)  For  airplanes  equipped  irith  any  DSU 
re-identlfied  as  P/N  200684002,  200261002. 
or  200485002:  If  no  crack  is  detected, 
accomplish  paragraph  (c)(2Xi)  and  (cX2)(ii)  of 
this  AD. 

(i)  Repeat  the  ultrasonic  inspection 
required  by  peragraph  (d)  of  this  AD 
thereafter  at  intervals  not  to  exceed  1,500 
flight  cycles. 

(ii)  At  the  next  MLG  overhaul,  but  no  later 
than  12,000  flight  cycles  after  the  effective 
date  of  this  AD,  rework  and  re-identify  tlie 
DSU  again,  or  replace  the  DSU  with  a  re- 
identined  DSU.  in  accordance  with  the 
service  bulletin.  Accomplishment  of  the 
rework  and  re-identification,  or  replacement 
constitutes  terminating  action  Car  the 
repetitive  inspection  requirements  of  this 
AD. 

(3)  If  any  crack  signal  indication  of  any 
DSU  tube  is  greater  than  or  equal  to  80 
percent,  prior  to  further  flight,  replace  the 
DSU  with  a  re-identified  DSU.  in  accordance 
with  the  applicable  service  tmlietin. 

(4)  If  any  crack  signal  indication  of  any 
DSU  tube  is  greater  than  or  equal  to  1  percent 
but  less  than  80  percent,  accomplish 
paragraph  (d)(4)(i)  and  (dH4(ii)  of  diis  AD. 

(i)  Repeet  the  ultrasonic  inspection 
required  by  paragraph  (d)  of  this  AD 


thereafter  at  intervals  not  to  exceed  1,500 
flight  cycles. 

(ii)  At  the  next  MLG  overhaul,  but  no  later 
than  12,000  flight  cycles  after  the  effective 
date  of  this  AD,  replace  the  DSU  with  a  re- 
identified  DSU.  in  accordance  with  the 
service  tnilletin.  Accomplishment  of  the 
replacement  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
acoonbncs  «vith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  die  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  aocompllahed. 

Issued  in  Renton,  Washington,  on  October 
24, 1996. 
DunDM.1 


Acting  ManagBf.  Transport  Airplane 
DinctaratB,  Aircraft  Cmtification  Service. 
(PR  Doc  96-27924  Filed  10-30-96;  8:45  am] 
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ENVIROfMENTAL  PROTECTION 
AQENCY 

40CFRPwt92 

IPooitM  18a,  NJ23-1;  FRL-6843-q 

Appiowsl  wid  Promulgfltion  of  Air 
uuMny  mpNnMiiHniofi  rnwH 

Enlwnowl  Motor  VeMcle 


AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  conditional  interim 

rule. 


EPA  is  proposing  a 
conditiraial  interim  approval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New  Jersey. 
This  revision  establishes  and  requires 
the  implementation  of  a  statewide 
enhanced  inspection  and  maintenance 
-(I/M)  program.  The  intended  eEfect  of 
this  action  is  to  propose  conditional 
interim  approval  of  an  I/M  program 
proposed  by  the  State,  based  upcm  the 
State's  good  faith  estimate,  which 
asserts  that  the  State's  networic  design 
provides  emission  reduction  credits  that 
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are  appropriate  and  the  revision  is 
otherwise  in  compliance  with  the  Clean 
Air  Act  (CAA).  This  action  is  being 
taken  under  section  348  of  the  National 
Highway  System  Designation  Act  of 
1995  (NHSDA)  and  section  110  of  the 
CAA.  EPA  is  proposing  a  conditional 
interim  approval  because  the  State's  SIP 
revision  is  deficient  with  respect  to  the 
following  requirements:  test  procedures, 
standards,  and  equipment,  and 
performance  standard  modeling.  If  the 
State  commits  within  30  days  of  the 
publication  of  this  document  to  correct 
the  major  deficiencies  by  dates  certain 
as  described  below,  and  corrects  the 
deficiencies  by  those  dates,  then  this 
interim  approval  shall  expire  pursuant 
to  the  NHSDA  and  section  110  of  the 
CAA  on  the  earlier  of  18  months  from 
final  interim  approval,  or  on  the  date 
EPA  takes  final  action.  In  the  event  that 
the  State  fails  to  submit  a  commitment 
to  correct  all  of  the  major  deficiencies 
within  30  days  after  the  publication  of 
this  document,  then  EPA  is  proposing  in 
the  alternative  to  disapprove  the  SIP 
revision.  If  the  conditional  interim 
approval  is  converted  to  a  disapproval, 
EPA  will  notify  the  State  by  letter  that 
the  conditions  have  not  been  met  and 
that  the  conditional  interim  approval 
has  been  converted  to  a  disapproval. 

DATES:  Comments  must  be  received  on 
or  before  December  2. 1996. 

ADonESSES:  Written  comments  on  this 
proposed  action  may  be  addressed  to: 
Regional  Administrator,  Attention:  Air 
Programs  Branch.  Division  of 
Environmental  Planning  and  Protection. 
Environmental  Protectirai  Agency. 
Region  2,  290  Broadway.  25th  Floor, 
New  York,  New  York  10007-1866. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  address  shown  above. 

Electronic  Availability:  This 
document  and  EPA's  technical  supptort 
document  are  available  at  Region  2's  site 
on  the  bitemet's  World  Wide  Wd>  at: 
http://www.epa.gov/Tegion02/air/sip/. 

FOR  FURTHER  MFOHMATKM  CONTACT: 
Rudolph  K.  Kapichak,  Mobile  Soiuce 
Team  Leader,  Air  Programs  Branch, 
Environmental  Protection  Agency. 
Region  2,  25th  Floor,  290  Broadway. 
New  York,  New  Yoric  10007-1866.  (212) 
637-4249. 


SUPPLEMENTARY  MFORMATKM: 
I.  Background 

A.  Impact  of  the  National  Highway 
System  Designation  Act  on  the  Design 
and  Implementation  of  Enhanced 
Inspection  &  S4aintenance  Programs 
under  the  Clean  Air  Act 

The  National  Highway  System 
Designation  Act  of  1995  (NHSDA) 
establishes  two  key  changes  to  the 
enhanced  I/M  Rule  requirements 
previously  developed  by  EPA.  Under 
the  NHSDA.  EPA  cannot  require  states 
to  adopt  or  implement  centralized,  test- 
only  IM240  enhanced  vehicle 
inspection  and  maintenance  programs 
as  a  means  of  compliance  with  section 
182, 184  or  187  of  the  CAA.  Also  under 
the  NHSDA,  EPA  cannot  disapprove  a 
state  I/M  SIP  revision,  nor  apply  an 
automatic  discount  to  a  state  I/M  SIP 
revision  under  section  182, 184  or  187 
of  the  CAA.  because  the  I/M  program  in 
such  plan  revision  is  decentralized,  or  a 
test-and-repair  program.  Accordingly, 
the  so-called  "50  percent  credit 
discount"  that  was  established  by  the 
EPA's  I/M  Program  Requirements  Final 
Rule.  (pubUshed  November  5. 1992,  and 
herein  referred  to  as  the  I/M  Rule  or  the 
federal  I/M  r^idation)  has  been 
efiisctively  replaced  with  a  presumptive 
equivalency  critmion,  whidi  places  the 
emission  reduction  credits  for 
decentralized  networks  on  par  with 
credit  assiunptions  for  centralized 
networks,  based  upon  a  state's  good 
fiaith  estimate  of  reductions  as  provided 
by  the  NHSDA  and  explained  below  in 
this  section. 

EPA's  I/M  Rule  established  many 
other  criteria  unrelated  to  network 
design  or  test  type  for  states  to  use  in 
designing  enhanced  I/M  programs.  All 
other  elements  of  the  I/M  Rule,  and  the 
statutory  requirements  established  in 
the  CAA  continue  to  be  required  of 
those  states  submitting  I/M  SIP 
revisions  under  the  NHSDA.  Therefore, 
the  NHSDA  specifically  requires  that 
these  I/M  SEP  submittals  must  otherwise 
comply  in  all  respects  with  the  I/M  Rule 
and  the  CAA. 

The  NHSDA  also  requires  states  to 
swiftly  develop,  submit,  and  begin 
implementation  of  these  enhanced  I/M 
programs,  since  the  anticipated  $tart-up 
dates  developed  under  the  CAA  and 
^A's  rules  have  already  been  delayed. 
In  requiring  states  to  submit  I/M 
programs  within  120  days  of  the 
NHSDA  passage,  and  in  allowing  these 
states  to  submit  proposed  regulations 
within  this  time  firame  for  these  I/M 
programs  (which  can  be  finalized  and 
submitted  to  EPA  diuing  the  interim 
period),  it  is  clear  that  Congress 


intended  fat  states  to  begin  testing 
vehicles  as  somi  as  practicable,  now  that 
the  decentralized  credit  issue  has  been 
clarified  and  directly  addressed  by  the 
NHSDA. 

Submission  criteria  described  under 
the  NHSDA  allows  for  a  state  to  submit 
proposed  regulations  for  this  interim 
program,  provided  that  the  state  has  all 
of  the  statutory  authority  necessary  to 
carry  out  the  program.  Also,  in 
proposing  the  interim  emission 
reduction  credits  for  this  program,  states 
are  required  to  make  good  faith 
estimates  regarding  the  performance  of 
their  enhanced  I/M  programs.  Since 
these  estimates  are  expected  to  be 
difficult  to  quantify,  the  state  need  only 
provide  that  the  proposed  credits 
claimed  for  the  submission  have  a  basis 
in  fact.  A  good  faith  estimate  of  a  state's 
program  may  be  based  on  any  of  the 
following:  the  performance  of  any 
previous  1/M  program,  the  results  of 
remote  sensing  or  other  roadside  testing 
techniques,  fleet  and  vehicle  miles 
traveled  (VMT)  profiles;  demographic 
studies,  or  other  evidence  which  has 
relevance  to  the  effiectiveness  or 
emissions  reducing  capabilities  of  an  1/ 
Mprogram. 

This  action  is  being  taken  under  the 
authority  of  both  the  NHSDA  and 
section  110  of  the  CAA.  Section  348  of 
the  NHSDA  expressly  directs  EPA  to 
issue  this  interim  approval  for  a  period 
of  18  months,  at  which  time  the  interim 
program  will  be  evaluated  in  concert 
with  the  appropriate  state  agencies  and 
EPA.  The  Conference  Report  on  section 
348  of  the  NHSDA  states  that  it  is 
expected  that  the  estimated  emission 
reducticHi  credits  claimed  by  the  state  in 
its  I/M  SIP  submittal,  and  the  actual 
emissions  reductions  demonstrated 
through  the  program  data  may  not 
match  exactly.  Therefme,  the 
Confierence  Report  suggests  that  EPA 
use  the  program  data  to  appropriately 
adjust  the  proposed  emissicm  reduction 
credits  to  reflect  the  emissions  actually 
determined  by  the  state  during  the 
program  evaluation  period. 

Furthermore,  EPA  believes  that  in 
taking  action  under  section  110  of  the 
CAA,  it  is  appropriate  to  grant  a 
conditional  interim  approval  to  this 
submittal  since  there  are  some 
deficiencies  with  the  submittal  with 
respect  to  CAA  statutory  and  regulatory 
requirements  (identified  herein)  that 
EPA  behoves  can  be  OHTected  by  the 
state  during  the  interim  period. 

B.  Interim  Approvals  under  the  NHSDA 

The  NHSDA  directs  EPA  to  grant 
interim  approval  for  a  period  of  18 
months  to  approvable  I/M  submittals 
under  this  Act.  This  Act  also  directs 
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EPA  and  the  states  to  review  the  interim 
program  results  at  the  end  of  16  months, 
and  to  make  a  determination  as  to  the 
effectiveness  of  the  interim  program. 
Following  this  demonstration.  EPA  will 
adjust  any  credit  claims  made  by  the 
state  in  its  good  faith  effort  to  reflect  the 
emissions  reductions  actually  measured 
by  the  state  during  the  program 
evaluation  period.  The  NHSDA  is  clear 
that  the  interim  approval  shall  last  for 
only  18  months,  and  that  the  program 
evaluation  is  due  to  EPA  at  the  end  of 
that  period.  Therefore,  EPA  believes 
Congress  intended  for  these  programs  to 
begin  operating  as  soon  as  possible, 
which  EPA  believes  should  be  at  the 
latest.  November  15,  1997,  so  that  about 
six  months  of  operational  program  data 
can  be  collected  to  evaluate  the  interim 
program.  EPA  further  believes  that  in 
setting  such  a  strict  timetable  for 
program  evaluations  under  the  NHSDA 
that  Congress  recognized  and  attempted 
to  mitigate  any  further  delay  with  the 
start-up  of  this  program.  For  the 
purposes  of  this  program,  "start-up"  is 
deHned  as  a  fully  operational  program 
which  has  begun  regular,  mandatory 
inspections  and  repairs,  using  the  final 
test  strategy  and  covering  each  of  a 
state's  required  enhanced  I/M  areas. 
EPA  proposes  that  if  the  state  fails  to 
start  its  program  on  this  schedule,  the 
conditional  interim  approval  granted 
under  the  provisions  of  the  NHSDA  will 
convert  to  a  disapproval  after  a  finding 
letter  is  sent  to  the  state. 

The  program  evaluation  to  be  used  by 
the  state  during  the  IS-month  interim 
period  must  be  acceptable  to  EPA.  EPA 
anticipates  that  such  a  program 
evaluation  process  will  be  developed  by 
the  Environmental  Council  of  States 
(ECOS)  group  that  has  convened  and 
that  was  organized  for  this  purpose. 
EPA  further  anticipates  that  in  addition 
to  the  interim,  short  term  evaluation,  the 
state  will  conduct  a  long  term,  ongoing 
evaluation  of  the  I/M  program  as 
required  by  the  I/M  Rule  in  CFR  51.353 
and  51.366. 

C.  Process  for  Final  Approval  of  this 
Program  under  the  CAA 

As  per  the  NHSDA  requirements,  this 
interim  rulemaking  will  expire  within 
18  months  of  the  date  of  publication  of 
the  conditional  interim  approval,  or 
sooner  if  EPA  takes  action  to  approve 
the  final  SIP  submittal  prior  to  that  date. 
A  final  approval  of  the  state's  final  I/M 
SIP  revision  (which  will  include  the 
state's  program  evaluation  and  final 
adopted  state  regulations)  is  still 
necessary  under  section  110  and  under 
section  182,  184  or  187  of  the  CAA. 
After  EPA  reviews  the  state's  submitted 


program  evaluation,  final  rulemaking  on 
the  state's  I/M  SIP  revision  will  occur. 

n.  EPA'i  Aaalyris  of  New  }9nuf» 
Subodttal 

On  March  27, 1996,  the  New  Jersey 
Department  of  Environmental  Protection 
(DEP)  submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  for  an 
enhanced  I/M  program  to  qualify  under 
the  NHSDA.  The  revision  consists  of 
enabling  legislation  that  will  allow  the 
State  to  implement  the  I/M  program, 
proposed  regulations,  a  description  of 
the  I/M  program,  and  a  good  hith 
estimate  that  includes  the  State's  basis 
in  Csct  for  emission  reduction  claims  of 
the  program.  The  State's  credit 
assumptions  were  based  upon  the 
removal  of  the  50  percent  credit 
discount  for  all  portions  of  the  program 
that  are  based  on  a  test-and-repair 
network,  and  the  application  of  the 
State's  own  estimate  of  the  effiactiveness 
of  its  decentralised  test-and-repair 
program. 

A.  Analysis  of  the  NHSDA  Submittal 
Criteria 

Transmittal  Letter 

On  March  27, 1996,  New  Jersey 
submitted  an  enhanced  I/M  SIP  revision 
to  EPA.  requesting  action  under  the 
NHSDA  and  the  CAA.  The  official 
submittal  was  made  by  Robert  C  Shinn, 
Jr..  Ccmimissioner  of  the  Department  of 
Environmental  Protection,  the 
appropriate  State  official,  and  was 
addressed  to  Regional  Administrator 
Jeanne  M.  Fox,  the  appropriate  EPA 
official  in  the  Region. 

Enabling  Legislation 

New  Jersey  has  legislation  under  the 
Federal  Clean  Air  Mandate  Compliance 
Act,  Public  Law  1995,  Chapter  112, 
enabling  the  implementation  of  a 
hybrid,  biennial  I/M  program. 

Proposed  Regulatimis 

On  May  6, 1996,  New  Jersey's 
proposed  regulations  appeared  in  the 
State  Register  in  accordance  with  40 
CFR  Part  51,  establishing  an  enhanced 
I/M  program.  These  regulations,  which 
had  been  signed  by  DEP  Commissioner 
Shinn  on  March  26, 1996,  take 
advantage  of  additional  fiexibilily 
granted  by  Congress  in  the  NHSDA. 
They  call  for  the  continuation  of  a 
hybrid  inspection  program.  The  primary 
changes  to  the  existing  program  are  as 
follows: 

•  the  program  will  require  biennial 
inspection  rather  than  annual 
inspection, 

•  a  one-mode  Acceleration 
Simulation  Mode  test  (using  a 


djmamometer)  will  replace  the  idle  test 
for  1981  and  newer  vehicles, 

•  waivors  will  now  be  granted  for 
1981  and  neww  vehicles  meeting  the 
repair  expenditure  requirements,  and 

•  motorist  enforcement  will  be 
through  revocation  of  the  vehicle 
registration  rather  than  a  windshield 
sticker. 

The  State  anticipates  fiiUy  adopting 
regulations  by  early  November  1996. 

Program  Description 

New  Jersey's  hybrid  I/M  program  will 
be  operated  on  a  statewide  basis  and  is 
scheduled  to  begin  operating  12  months 
after  EPA's  conditional  interim  approval 
of  the  I/M  SIP  revision  submittal. 
During  the  12  months  preceding 
program  start-up.  New  Jersey  will 
operate  a  pilot  version  of  the  program 
on  a  voluntary  basis.  This  will  include 
approximately  six  test-only  lanes  (about 
7  percent  of  existing  lanes)  and  will  be 
open  to  participation  by  test-and-repair 
facilities.  Since  this  program  will  be 
voluntary,  the  State  will  solicit 
participation  by  ofiering  a  two-year 
certificate  of  compliance  (sticker)  to 
those  motorists  who  choose  and  pass 
the  new  test.  New  Jersey  hopes  to  use 
data  from  this  demonstration  program  to 
evaluate  the  potential  e^ctiveness  of 
the  full  version  of  the  program. 

As  required  by  NHSDA,  New  Jersey 
included  in  its  submittal  a  description 
of  elements  that  provide  the  basis  for 
the  test-and-repair  program 
efEactiveness  claim. 

Emission  Reduction  Claim  and  Basis  for 
the  Claim 

New  Jersey  claims  an  80  percent 
effectiveness  from  the  test-and-repair 
[xnlion  of  the  program  based  on  the 
following  elements:  increased  auditing 
of  test-and-repair  facilities, 
specifications  for  the  new  emissions 
analyzer  equipment,  and 
implementation  of  the  repair  technician 
training  and  certification  program. 

B.  Analysis  of  the  EPA  I/M  Regulation 
and  CAA  Requirements 

As  previously  stated,  the  NHSDA  left 
those  elements  of  the  I/M  Rule  that  do 
not  pertain  to  network  design  or  test 
type  intact  and  specifically  required 
compliance  with  all  other  provisions  of 
the  Act.  Based  upon  EPA's  review  of 
New  Jersey's  submittal,  EPA  believes 
the  State  has  not  complied  with  all 
aspects  of  the  NHSDA.  the  CAA  and  the 
I/M  Rule.  Therefore,  EPA  proposes  to 
grant  the  I/M  SIP  revision  conditional 
interim  approval.  Before  EPA  can 
continue  with  the  interim  rulemaking 
process,  the  State  must  make  a 
commitment  within  30  days  of  October 
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31, 1996  to  correct  the  ma)or 
deficiencies  identified  within  this 
document  by  dates  certain  as  described 
in  this  document.  New  Jersey's  major 
deficiencies  are  described  below. 

Enhanced  I/M  Performance  Standard 
Modeling 

In  order  to  determine  whether  the 
state  I/M  program  meets  the  enhanced  1/ 
M  performance  standard,  and  is 
therefore  approvable,  the  state  must 
submit  a  modeling  demonstration  that 
the  program  achieves  the  required 
emission  reductions  by  the  relevant 
dates.  New  Jersey  did  not  include  all 
modeling  assumptions  in  its  submittal. 
Given  that  New  jersey  plans  to  use  a 
one-mode  Acceleration  Simulation 
Mode  (ASM)  test  procedure,  it  is 
pos«ble  that  final  modeling 
assumptions  would  not  be  available  for 
some  time  since  an  acceptable  test 
procedure  and  emission  reduction 
credits  for  this  test  have  yet  to  be 
established.  EPA  and  states  interested  in 
using  ASM  have  been  actively  pursuing 
acceptable  test  procedures  using  one 
and  two  ASM  modes. 

Test  Procedures.  Standards  and 
Equipment 

Written  test  procedures  and  pass/fail 
standards  and  equipment  specifications 
shall  be  established  and  followed  for 
each  model  year  and  vehicle  type 
included  in  the  program.  Test 
procedures  and  standards  are  detailed 
in  40  CFR  51.357  and  in  the  EPA 
document  entitled  "High-Tech  I/M  Test 
Procedures.  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications",  EPA-AA- 
EPSD-IM-93-1,  dated  April  1994  and 
"Acceleration  Simulation  Mode  Test 
Procedures,  Emission  Standards. 
Quality  Control  Requirements,  and 
Equipment  Specifications",  EPA-AA- 
RSPD-IM-96-2,  dated  July  1996. 

New  Jersey's  I/M  program  will  be 
using  a  one-mode  Acceleration 
Simulation  Mode  (ASM)  emissions  test 
for  most  of  its  fleet  New  Jersey  has  been 
working  with  other  states  and  the 
equipment  manufacturers,  in 
coordination  with  EPA.  to  develop  their 
own  procedures,  specifications  and 
standards  for  one-  and  two-mode  ASM 
testing.  It  is  anticipated  that  the  states' 
test  procedures,  specifications  and 
standards  will  be  released  shortly.  The 
State  must  finalize  its  test  procedures, 
standards  and  equipment  specifications 
well  before  testing  begins. 

The  State  must  commit  within  30 
days  of  the  publication  date  of  this 
proposal  to  correct  these  major 
deficiencies  by  dates  certain  or  this 
approval  will  convert  to  a  disapproval 


under  CAA  section  110(k)(4).  EPA 
proposes  that  the  deficiency  with  regard 
to  the  enhanced  performance  standard 
modeling  must  be  corrected  within  12 
months  of  EPA's  conditional  interim 
approval.  Because  the  finalization  of  the 
test  procedures,  standards  and 
equipment  specifications  is  critical  to 
ensuring  that  the  program  begins  testing 
by  the  required  date  EPA  proposes  that 
this  deficiency  must  be  corrected  no 
later  than  January  31. 1997.  It  is 
essential  that  the  State  submit  final  test 
procedures,  standards  and  equipment 
specifications  no  later  than  this  date 
because  a  significant  lead  time  is 
necessary  in  order  for  the  program  to 
begin  testing  as  planned. 

EPA  has  also  identified  certain  minor 
(de  minimis)  deficiencies  in  the  I/M  SIP 
revision,  which  include: 

(1)  Adequate  tools  and  resources, 

(2)  Vehicle  coverage, 

(3)  Quality  control, 

(4)  Motorist  compliance  enforcement. 

(5)  Quality  assurance. 

(6)  Data  collection. 

(7)  Data  analysis  and  reporting,  and 

(8)  Public  awareness  and  consumer 
protection. 

EPA  has  determined  that  allowing  the 
State  a  longer  time  to  correct  these 
minor  deficiencies  will  have  a  de 
minimis  impact  on  the  State's  ability  to 
meet  clean  air  goals.  Therefore,  the  State 
need  not  commit  to  correct  these  minor 
deficiencies  in  the  short  term,  and  EPA 
will  not  impose  conditions  on  the 
interim  approval  with  respect  to  these 
minor  deficiencies.  However,  the  State 
must  correct  these  minor  deficiencies 
during  the  18-month  term  of  the  interim 
approval,  as  part  of  the  fully  adopted 
rules  that  New  Jersey  will  submit  to 
support  final  approval  of  its  I/M  SIP 
revision.  So  long  as  the  State  corrects 
these  minor  deficiencies  prior  to  final 
action  on  the  State's  I/M  SIP  revision. 
EPA  concludes  that  feilure  to  correct  the 
deficiencies  in  the  short  term  is  de 
minimis  and  will  not  adversely  aSect 
EPA's  ability  to  give  interim  approval  to 
the  proposed  I/M  program. 

Applicability— 40  CFR  51.350 

Sections  182(c)(3)  and  184(b)(1)(A)  of 
the  CAA  and  40  CFR  Part  51.350(a) 
require  all  states  with  areas  classified  as 
serious  or  worse  ozone  nonattainment 
areas  and  all  metropolitan  statistical 
areas  (MSAs)  with  1980  populations 
greater  than  100.000  in  the  Ozone 
Transport  Region  to  implement  an 
enhanced  I/M  program.  The  New  Jersey 
portions  of  the  New  York-New  Jersey- 
Long  Island  and  the  Philadelphia- 
Wilmington-Trenton  consolidated 
metropolitan  statistical  areas  are  both 


classified  as  severe  caooe 
nonattainment  areas  and  are  required  to 
implement  an  enhanced  I/M  program  as 
per  section  182(cH3)  of  the  CAA  and  40 
CFR  51.350(2).  The  Atlantic  Qty  MSA 
and  the  Allentown-Bethlehem-Easton 
MSA,  which  includes  one  county  in 
New  Jersey,  have  1980  peculations 
greater  than  100.000  and  are  required  to 
implement  an  enhanced  I/M  program  as 
per  section  l&4(b)(l)(A)  of  the  CAA  and 
40  CFR  Part  51.350(a).  In  addition, 
section  187(a)(6)  of  the  CAA  requires 
moderate  carbon  monoxide  (CO) 
nonattainment  areas  with  design  value 
caifoon  monoxide  concentratiims  greater 
than  12.7  ppm  to  implement  an 
enhanced  I/M  program.  Bergen.  Essex. 
Hudson,  Union,  and  pazt  of  Passaic 
Counties  comprise  such  an  area  in 
northern  New  Jersey. 

New  Jersey's  I/M  legislation  provides 
the  legal  authority  to  establish  a 
statewide  program.  The  State's  I/M  SIP 
revision  sutanittal  identifies  program 
boundaries  as  "statewide",  therefore. 
EPA  is  pro[>osing  to  find  that  the 
geographic  applicability  requirements 
are  satisfied. 

The  federal  I/M  regulation  requires 
that  the  state  program  shall  not  simset 
until  it  is  no  longer  necessary.  EPA 
interprets  the  fiaderal  I/M  regulation  as 
stating  that  an  I/M  SIP  that  does  not 
sunset  prior  to  the  attainment  deadhne 
for  each  applicable  area  satisfies  this 
requirement.  New  Jersey's  I/M  SIP 
revision  includes  regulations  from  both 
the  DEP  and  the  Department  of 
Transportation  (DOT)  because  the  two 
departments  share  responsibilities  for 
the  program  and  have  complementary 
legal  authorities  for  the  implementation 
of  different  aspects  of  the  program.  The 
DEP  I/M  regulations  do  not  include  a 
sunset  date.  However,  the  DOT 
regulations  are  statutorily  bound  to 
expire  after  five  yeare.  If  the  DOT 
regulations  are  not  readopted  after  five 
years,  the  State  would  be  uiuble  to 
operate  the  I/M  program  in  which  case 
EPA  would  have  reason  to  notify  New 
Jersey  of  its  failure  to  implement  the 
program.  However,  in  the  past  and  as  a 
matter  of  practice,  DOT  regulations  are 
readopted  prior  to  the  expiration  of  the 
rules  they  replace.  In  light  of  this  past 
practice,  EPA  is  confident  that  this 
practice  will  continue.  Therefore,  EPA 
is  not  proposing  to  condition  New 
Jersey's  interim  approval  because  of  its 
inability  to  maintain  the  program  as 
long  as  it  is  necessary  to  attain  the 
applicable  standards.  The  State's  SIP 
submittal  meets  the  applicability 
requirements  of  the  federal  I/M 
regulaticHi  for  interim  approvable. 


56176  Faderal  togirtMr  /Vol.  61.  No.  212  /  Thuwday,  October  31.  1996  A  g»op<>8ed  Rules 


Enhanced  I/M  Performance  Standard — 
40  (7R  51.351 

The  federal  I/M  regulation  requires 
that  an  enhanced  I/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm)  for  certain 
pollutants.  The  performance  standard 
shall  be  estabUahed  using  local 
characteristics,  such  as  vehicle  mix  and 
local  fuel  controls,  and  the  following 
model  I/M  program  parameters:  network 
type,  start  date,  test  frequency,  model 
year  coverage,  vehicle  type  coverage, 
exhaust  emission  test  type,  emission 
standards,  emission  control  device, 
evaporative  system  function  checks, 
stringency,  waiver  rate,  compliance  rate, 
and  evaluation  date.  The  emission 
levels  achieved  by  the  state's  program 
design  shall  be  calculated  using  the 
most  current  version,  at  the  time  of 
submittal,  of  the  EPA  mobile  source 
emission  factor  model.  At  the  time  of 
the  New  Jersey  I/M  SIP  revision 
submittal,  the  most  current  version  was 
MOBILE5a__h.  Areas  shall  meet  the 
performance  standard  for  the  pollutants 
which  cause  them  to  be  subjec:t  to 
enhanced  I/M  requirements.  In  the  case 
of  ozone  nonattainment  areas,  the 
performance  standard  must  be  met  for 
both  nitrogen  oxides  (NOx)  and 
hydrocarbons  (HC)  as  evaluated  for  the 
year  2002.  In  the  case  of  carbon 
monoxide  nonattainment  areas,  the 
performance  standard  must  be  met  for 
CXD  as  evaluated  in  the  year  2002.  The 
New  Jersey  submittal  must  meet  the 
enhanced  I/M  performance  standard  for 
HC.  NOx.  and  CO  in  all  applicable  I/M 
areas  in  New  Jersey. 

New  Jersey  did  not  include  all 
modeling  assumptions  in  its  submittal. 
The  State  acknowledges  that  this  is  the 
case  and  commits  to  submit  them  at  a 
later  date.  Given  that  New  Jersey  plans 
to  use  a  one-mode  Acceleration 
Simulation  Mode  (ASM)  test  procedure, 
it  is  poflsible  that  final  modeling 
assumptions  would  not  be  available  for 
quite  some  time  since  an  acceptable  test 
procedure  or  emission  reduction  credits 
for  this  test  have  yet  to  be  established. 
EPA  and  states  interested  in  using  ASM 
have  been  actively  pursuing  acceptable 
test  procedures  using  one  and  two  ASM 
modes. 

New  Jersey  intends  to  phase  in  the 
pass/fail  standards  so  that  those  during 
the  initial  cycles  will  not  be  as  stringent 
as  those  the  program  will  eventually 
use.  If  the  State's  final  program  analysis 
indicates  that  use  of  these  standards 
will  not  generate  the  needed  emission 
reductions  in  order  for  the  State  to  meet 


the  goals  of  its  15  percent  plan.  New 
Jersey  may  be  required  to  use  tighter 
standards,  or  implement  other  control 
strategies.. 

EPA  is  proposing  conditional  interim 
approval  of  the  State  program  at  this 
time  consistent  with  the  intent  of  the 
NHSOA  that  state  I/M  programs  be 
promptly  approved  and  implemented. 
EPA  proposes  that  this  approval  be 
conditioned  upon  the  requirement  that 
the  State  conduct  and  submit  the 
necessary  modeling  and  demonstration 
that  the  program  will  meet  the 
performance  standard.  The  State  must 
coHunit  that  the  modeling  and 
demonstration  be  submitted  by  a  date 
certain  within  12  months  from 
conditional  interim  approval.  If  the 
State  fails  to  submit  this  new  modeling 
within  12  months.  EPA  f>roposes  that 
the  conditional  interim  approval  will 
convert  to  a  disapproval  upon  a  letter 
from  EPA  indicating  that  the  State  has 
tailed  to  submit  the  modeling  and 
demonstration  of  compliance  with  the 
performance  standard  by  the  required 
date. 

If  the  State  cannot  meet  the  enhanced 
I/M  performance  standard,  the  State 
may  demonstrate  compliance  wdth  the 
low  enhanced  performance  standard 
established  in  40  CFR  51.351(g).  That 
section  provides  that  states  may  select 
the  low  enhanced  performance  standard 
if  they  have  an  approved  SIP  for 
reasonable  further  progress  in  1996, 
commonly  known  as  either  a  15  percent 
reduction  SIP  or  the  15  percent  plan.  In 
fact  EPA  approval  of  15  percent  plans 
has  been  delayed,  and  although  EPA  is 
preparing  to  take  action  on  15  percent 
plans  in  the  near  future,  it  is  unlikely 
that  EPA  will  have  completed  final 
action  on  most  15  percent  plans  prior  to 
the  time  EPA  believes  it  would  be 
appropriate  to  give  final  or  conditional 
interim  approval  to  I/M  programs  under 
the  NHSDA.  In  addition,  New  Jersey  is 
currently  reassessing  its  15  percent  plan 
to  include  the  I/M  program  changes. 
This  reassessment  is  to  be  based  on  the 
program  as  it  is  being  implemented  in 
Novonber  1999.  If  the  results  indicate 
that  the  State  will  not  achieve  a  15 
percent  reduction  in  emissions.  New 
Jersey  may  choose  to  either  make  I/M 
program  improvements  or  add  other 
provisions  to  its  overall  control  plan. 

In  enacting  the  NHSDA,  Congress 
evidenced  an  intent  to  have  states 
promptly  implement  I/M  programs 
imder  interim  approval  status  to  gather 
the  data  necessary  to  support  state 
claims  of  appropriate  credit  for 
alternative  network  design  systems.  By 
providing  that  such  programs  must  be 
submitted  within  a  four  month  period, 
that  EPA  coiild  approve  I/M  programs. 


on  an  interim  basis  baaed  only  upon 
proposed  regulations,  and  that  such 
approvals  would  last  only  for  an  18 
month  period,  it  is  clear  that  Congress 
anticipated  both  that  these  programs 
would  start  quickly  and  that  EPA  would 
act  quiddy  to  give  them  interim 
approval. 

Many  states  have  designed  a  program 
to  meet  the  low  enhanced  performance 
standard,  and  have  included  that 
program  in  their  15  percent  plan 
submitted  to  EPA  for  approval.  Such 
states  anticipated  that  EPA  would 
propose  approval  both  of  the  I/M 
programs  and  the  15  percent  plans  on  a 
similar  schedule,  and  thus  that  the  I/M 
programs  would  qualify  for  approval 
under  the  low  performance  standard. 
EPA  does  not  believe  it  would  be 
consistent  with  the  intent  of  the  NHSDA 
to  delay  action  on  interim  I/M  approvals 
until  the  Agency  has  completed  action 
on  the  corresponding  15  percent  plans. 
Although  EPA  acknowledges  that  under 
its  regmations  final  approval  of  a  low 
enhanced  I/M  program  after  the  18- 
month  evaluation  period  would  have  to 
await  approval  of  the  corresponding  15 
percent  plan.  EPA  believes  mat  in  light 
of  the  NHSDA  it  can  grant  either  final 
or  conditional  interim  approval  of  such 
I/M  plans  provided  that  the  Agency  has 
determined  as  an  initial  matter  that 
approval  of  the  15  percmt  plan  is 
appropriate,  and  has  issued  a  proposed 
approval  of  that  15  percent  plan. 

The  State  plans  to  submit  a  revised  15 
percent  plan.  It  is  possible  that  New 
Jersey's  proposed  I/M  program  may  fall 
short  of  the  enhanced  I/M  ]>erformance 
standard  but  exceed  the  low  enhanced 
performance  standard.  If  this  is  the  case 
and  the  emission  reductions  provided 
by  the  I/M  program  allow  the  State  to 
fulfill  the  requirements  of  its  15  percent 
plan,  then  EPA  will  review  the  15 
percent  plan  and  propose  action  on  it 
shortly  thereaftw.  Should  EPA  propose 
approval  of  the  15  percent  plan,  EPA 
%vill  proceed  to  take  conditional  interim 
approval  action  on  the  I/M  plan.  EPA 
proposes  in  the  alternative  that  if  the 
Agency  proposes  instead  to  disapprove 
the  15  percent  plan,  EPA  would  then 
disapprove  the  I/M  plan  as  well  because 
the  State  would  no  longer  be  eligible  to 
select  the  low  enhanced  performance 
standard  under  the  terms  of  40  CFR 
51.351(g). 

Network  Type  and  Program 
Evaluation— 40  CFR  51.353 

The  federal  I/M  regulation  requires 
that  enhanced  programs  shall  include 
an  ongoing  evaluation  to  quantify  the 
emission  reduction  benefits  of  the 
program,  apd  to  determine  if  the 
program  is  meeting  the  requirements  of 
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the  CAA  and  the  fiaderal  I/M  ragolation. 
The  I/M  SIP  revision  submittal  diall 
include  details  on  the  program 
evaluation  and  a  schedule  for  submittal 
of  biennial  evaluaticm  reports,  data  from 
a  state-monitcned  or  administered  mass 
emissi<Hi  test  of  at  least  0.1  percent  of 
the  vriiicles  sul^ect  to  inspection  eadi 
]feer,  a  description  of  the  sampling 
methodology,  the  data  collectioa  and 
analysis  system,  and  the  legal  authority 
enahling  the  evaliution  program. 

In  oraer  to  detnmine  whether  the 
State  I/M  program  meets  the  enhanced 
I/M  perfoimanoe  standard,  and  is 
therefore  approvaUe.  it  must  submit 
modeling  aemonstrating  that  the 
program  adiieves  the  required  onission 
reductitms  by  the  relevant  dates. 
Because  of  delayed  program  start-up 
and  program  reconfiguration,  the 
existing  modeling  used  by  this  State  to 
demonstrate  compliance  with  the 
performance  standard  is  no  Icmgar 
accurate,  as  it  is  based  <»  start-up  and 
phase-in  of  testing  and  cut-points  that 
do  not  reflect  the  current  program 
configuratimi  or  start  dates  tlut  the  State 
will  actually  implement.  EPA  believes, 
based  on  the  available  modeling  and  its 
own  extrapolati(»  of  expected  emission 
reductions  from  the  program,  that  the 
State  program  will  meet  the 
performance  standard.  The  State  must 
conduct  new  modeling  using  the  actual 
program  configuration  and  start  dates  to 
verify  that  the  performance  standard 
will  in  fiact  be  met.  For  example,  phase- 
in  cutpoints  corresponding  to  the  test- 
type  and  correct  program  start-up  dates 
should  be  included  in  the  new 
modeling. 

EPA  is  proposing  conditional  interim 
approval  of  the  State's  program  at  this 
time  consistent  with  the  intent  of  the 
NHSDA  that  state  1/M  programs  be 
promptly  approved  and  implemented. 
EPA  proposes  that  this  approval  be 
conditioned  upon  the  requirement  that 
the  State  commit  to  conduct  and  submit 
the  necessary  new  modeling  and 
demonstration  that  the  program  will 
meet  the  performance  standard,  by  a 
date  certain  within  12  months  from 
conditional  intoim  approval.  If  the 
State  fails  to  submit  this  new  modeling 
within  12  months,  EPA  proposes  that 
the  conditional  interim  approval  will 
convert  to  a  disapproval  upon  a  letter 
from  EPA  indicating  that  the  State  has 
failed  to  submit  the  modeling  and 
demonstration  of  compliance  with  the 
performance  standard  by  the  required 
date. 

In  addition,  the  existing  I/M  Rule 
requires  that  the  modeling  demonstrate 
that  the  state  program  has  met  the 
performance  standard  by  fixed 
evaluation  dates.  The  first  such  date  is 


January  1, 2000.  However,  few  state 
programs  wrill  be  able  to  demonstrate 
cmnpliance  writh  the  perfonnanoe 
standard  by  that  date  as  a  result  of 
delays  in  program  start-up  and  phase  in 
of  tasting  requirements.  EPA  believes 
that  baaed  on  the  provisions  of  the 
NHSDA,  the  evaluaticm  dates  in  the 
current  I/M  Rule  have  been  superseded. 
Congress  provided  in  the  NH^IA  far 
state  development  of  I/M  programs  that 
would  start  simiificantly  later  than  the 
start  dates  in  the  current  I/M  Rule. 
Cmisistent  with  Omgressional  intent, 
such  programs  by  definition  will  not 
achieve  foil  asnpliance  with  the 
pmformance  standard  by  the  beginning 
of  2000. 

As  explained  above,  EPA  has 
concluded  that  the  NH^A  superseded 
the  start  date  requirements  of  me  I/M 
Rule,  but  that  states  should  still  be 
required  to  start  their  programs  as  soon 
as  possible,  which  EPA  has  determined 
would  be  by  November  15. 1997. 
Therefiare,  EPA  believes  that  pursuant  to 
the  NH9)A,  the  initial  evaluati(Hi  date 
should  be  January  1,  2002.  This 
evaluation  date  will  allow  states  to  folly 
implement  their  I/M  programs  and 
complete  one  cycle  of  testing  at  full  cut 
points  in  order  to  demonstrate 
compliance  with  the  performance 
standard. 

New  Jersey  proposes  to  implement  a 
hybrid  enhanced  I/M  program,  under 
which  the  State  will  maintain  a  system 
of  centralized  test-only  stations  and 
decfflitralized  test-and-repair  stations. 
Under  the  program,  motorists  will  be 
able  to  choose  where  a  vehicle  is 
inspected.  As  part  of  the  State's  Request 
for  Proposal  (RFP).  New  Jersey 
requested  that  contractors  submit 
alternative  networii  designs  that  may  be 
considered  to  be  equal  to  or  better  than 
the  State's  proposed  I/M  proraam. 

New  Jersey  conunits  to  perform 
transient  emissions  inspection  on  0.1 
percent  of  the  vehicle  population  to 
comply  with  the  program  evaluation 
aspects  of  the  I/M  Rule. 

With  the  conditions  described  above, 
the  State's  submittal  meets  the  network 
type  and  program  evaluation 
requirements  of  the  federal  I/M 
regulation  for  interim  approval. 

Adequate  Tools  and  Resources — 40  CFR 
51.354 

The  federal  I/M  regulation  requires 
the  state  to  demonstrate  that  adequate 
fonding  for  the  program  is  available.  A 
portion  of  the  test  fee  or  a  separately 
assessed  per  vehicle  fee  shall  be 
collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approaches  are 
acceptable  if  it  is  demonstrated  that  the 
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to  use  any  other  source  of  fandfaw  that 
is  made  available  far  auditing  sdo 
program  oversi^L  The  State  also 
indicates  that  the  DEPs  ftmHing  request 
will  ftUly  fund  the  DEPs 
responsibilities  in  the  1997  budget  jrser. 
Since  the  State  has  not  indicated  how 
the  I/M  program  will  be  funded  past  the 
1997  budget  veer,  the  State  must 
confirm  its  plan  far  funding  the 
enhanced  I^  program  throughout  its 
duration  by  submitting  supplemental 
information  to  EPA  prior  to  the  end  of 
the  18-month  interim  period. 

The  State's  1995  I/Ki  SIP  revision 
submittal  indicated  that  under 
legislative  authority,  an  amount  of 
$11.50  from  each  vehicle  registration  fee 
will  be  deposited  in  the  "Motor  Vehicle 
Inspection  Program  Fund."  This  fund 
may  also  receive  funds  from  licensing 
fees  and  enforcement  fines.  This  fund 
will  be  utilized  for  implementing, 
administrating,  evaluating,  auditing  and 
enforcing  tha  I/M  program.  The  State 
must  confirm  that  these  funds  will  be 
available  for  the  program  functions 
described  above. 

The  DMV  anticipates  requiring  a 
staffing  level  of  172  fiill  time  employees 
for  the  operation  of  the  enhanced  I/M 
program.  The  State  must  confirm  that 
this  level  of  funding  and  personnel  will 
be  adequate  to  allow  the  program  to 
operate  unhindered  until  it  is  no  Icmger 
necessary.  Alternatives  to  this  approach 
would  be  acceptable,  if  the  State  can 
demonstrate  that  adequate  funding  can 
be  maintained  in  some  other  fashion. 

This  is  a  minor  deficiency  and  must 
be  corrected  in  the  State's  final  I/M  SIP 
revision  submitted  at  the  end  of  the  18- 
month  interim  period. 

Test  Frequency  and  Convenience — 40 
CFR  51.355 

The  federal  I/M  regulation  establishes 
an  enhanced  I/M  performance  standard 
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that  assumes  an  annual  test  frequency; 
however,  other  schedules  may  be 
approved  if  the  performance  standard  is 
achieved.  The  SIP  shall  describe  the  test 
year  selection  scheme,  how  the  test 
h«quency  is  integrated  into  the 
enforcement  process  and  shall  include 
the  legal  authority,  regulations  or 
contract  provisions  to  implement  and 
enforce  the  test  frequency.  The  program 
shall  be  designed  to  provide  convenient 
service  to  the  motorist  by  ensuring  short 
wait  times,  short  driving  distances  and 
regular  testing  hours. 

New  Jersey  proposes  a  biennial  test 
frequency.  Legal  authority  is  contained 
in  the  I/M  SIP  revision  submittal. 
Vehicles  that  violate  this  requirement 
will  have  registrations  denied  or 
revoked.  New  Jersey  intends  to  make 
use  of  existing  inspection  stations.  Some 
outdated  stations  may  be  closed  and 
new  stations  constructed  to  supplement 
the  inspection  stations  that  will  have 
the  new  equipment  installed.  Standards 
will  be  developed  by  New  Jersey  to  keep 
the  wait  times  below  30  minutes. 
Incentives  will  be  provided  to  shorten 
the  wait  times  to  15  minutes. 

The  New  Jersey  submittal  meets  the 
test  frequency  and  convmiience 
requirements  of  the  federal  I/M 
regulation  for  interim  approvable. 

Vehicle  Coverage — 40  CFR  51.356 

The  federal  I/M  regulation  establishes 
a  performance  standard  for  enhanced  1/ 
M  programs  that  is  based  on  coverage  of 
all  1968  and  later  model  year  light  duty 
vehicles  and  light  duty  trucks  up  to 
8,500  pounds  gross  vehicle  weight 
rating  (CVWR).  and  includes  vehicles 
operating  on  all  fuel  types.  Other  levels 
of  coverage  may  be  approved  if  the 
necessary  emission  reductions  are 
achieved.  Vehicles  registered  or 
required  to  be  registered  within  the  I/M 
program  area  boundaries  and  fleets 
primarily  operated  within  the  I/M 
program  area  boundaries  and  belonging 
to  the  covered  model  years  and  vehicle 
classes  comprise  the  subject  vehicles. 
Fleets  may  be  officially  inspected 
outside  of  the  normal  I/M  program  test 
facilities,  if  such  alternatives  are 
approved  by  the  program 
administration,  but  shall  be  subject  to 
the  same  test  requirements  using  the 
same  quality  control  standards  as  non- 
fleet  vehicles  and  shall  be  inspected  in 
the  same  type  of  test  network  as  other 
vehicles  in  the  state,  according  to  the 
reauirements  of  40  CFR  51.353(a). 
Vehicles  which  are  operated  on  federal 
installations  located  within  an  I/M 
program  area  shall  be  tested,  regardless 
of  whether  the  vehicles  are  registered  in 
the  State  or  local  I/M  area. 


The  federal  I/M  reflulation  requires 
that  the  SIP  shall  include  the  legal 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement,  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program 
and  a  plan  for  how  those  vehicles  are  to 
be  identified  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area,  and  a 
description  of  any  special  exemptions 
including  the  percentage  and  number  of 
vehicles  to  be  impacted  by  the 
exemption.  Such  exemptions  shall  be 
accounted  for  in  the  emissions 
reduction  analysis. 

The  New  Jersey  enhanced  I/M 
program  requires  all  model  years  of  light 
and  heavy  duty  gasoline-fueled  vehicles 
to  undergo  some  fnm  of  emissions 
inspection.  The  SIP  submittal  indicates 
that,  as  of  1994. 4.830,771  vehiclaa  will 
be  included  in  the  I/M  program.  New 
Jersey  proposes  to  exempt  dieael 
vehicles,  motorcycles,  historic  vehicles, 
collector  vehicles,  farm  equipment  and 
machinery,  traction  equipment,  fire 
trucks  greater  than  10,000  pounds 
GVWR,  in-transit  construction 
equipment  and  military  tactical  vehicles 
operated  on  federal  in^allations  within 
the  State.  Fleet  vehicles  primarily 
operated  in  the  State  but  registered  in 
other  program  areas  will  be  identified 
and  may  be  inspected  in  New  Jersey. 
Vehicles  registered  in  New  Jersey  biut 
primarily  operated  in  another  program 
area  are  required  to  be  insfiected  in  New 
Jersey. 

The  State's  draft  request  for  proposal 
(RFP)  indicates  that  fleet  vehicles 
registered  in  the  State  or  primarily 
operated  in  the  State  are  required  to 
participate  in  the  enhanced  I/M 
program.  Fleet  vehicles  may  be 
inspected  at  a  test-cmly  facility  or 
private  inspection  fedlity.  Ownera  or 
lessees  of  fleet  vehicles  may  apply  to 
become  a  licensed  private  inspection 
facility  for  self  inspections.  Fleet 
vehicles  which  fail  two  consecutive 
initial  emissions  tests  are  required  to  be 
inspected  at  a  test-only  fecility 
following  the  second  initial  test. 

New  Jersey's  RFP  has  not  been 
finalized.  This  is  a  minor  deficiency  and 
must  be  corrected  in  the  State's  final  1/ 
M  SIP  revision  submitted  at  the  end  of 
the  18-month  interim  period. 

Test  Procedures  and  Standards — 40  CFR 
51.357 

The  federal  I/M  regulation  requires 
that  written  test  procedures  and  pass/ 
fail  standards  shall  be  established  and 
followed  for  each  model  year  and 
vehicle  type  included  in  the  program. 
Test  procedures  and  standards  are 


detailed  in  40  CFR  51.357  and  in  the 
EPA  document  entitled  "High-Tech  I/M 
Test  Procedures,  Emission  Standards. 
Quality  Control  Requirements,  and 
Equipment  Specifications",  EPA-AA- 
EPSEMM-g3-l.  dated  April  1994  and 
"Acceleration  Simulation  Mode  Test 
Procedures.  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications''.  EPA-AA- 
RSPD-IM-96-Z,  dated  July  1996.  The 
faderal  I/M  regulation  also  requires 
vehicles  that  have  been  altered  frtnn 
their  original  certified  configuration 
(i.e.,  engine  or  fiiel  switching)  to  be 
subject  to  the  requirements  of 
§  51.357(d). 

New  Jersey's  proposed  rules  require 
that  all  test  procedures  and  standards 
for  the  chassis  model  year  and  type  will 
be  applied  to  vehicles  with  switdied 
engines.  New  Jersey's  proposed  I/M 
rules  do  not  allow  vehiclos  to  switch  to 
a  fuel  type  for  which  there  is  no 
certified  configuration.  New  Jersey's  I/M 
program  will  be  using  a  one-mode 
Acceleration  Simulation  Mode  (ASM) 
emissions  test  for  most  of  its  fleet  New 
Jersey  has  "been  woiidng  with  other 
states  and  the  equipment  manufacturers, 
in  coordination  with  EPA,  to  develop 
their  own  procedures,  specifications 
and  standards  for  one-  and  two-mode 
ASM  testing.  It  is  anticipated  that  states' 
test  procediues,  specifications  and 
standards  will  be  released  shortly. 

In  light  of  the  anticipated  release  of 
these  test  procedures  and  standards  in 
the  near  future  and  their  importance  to 
the  implementation  of  the  program,  EPA 
believes  that  it  is  not  appropriate  to 
proceed  to  conditional  interim  approval 
prior  to  the  submittal  of  the  current 
venion  of  the  procedures  and  standards. 
Therefore,  New  Jersey  must  submit  the 
current  vereion  of  its  procedures  and 
standards  to  EPA  within  30  days  of 
publication  of  this  document. 

Within  30  days  of  the  publication  of 
this  notice  New  Jersey  must  submit  both 
the  current  version  of  its  test  procedures 
and  standards  for  a  one-mode  ASM  test 
and  a  commitment  to  submit  final  test 
procedures  and  standards  by  a  date 
certain  which  is  no  later  than  January 
31, 1997.  It  is  essential  that  the  State 
submit  final  test  procedures  and 
standards  no  later  than  this  date  because 
a  significant  lead  time  is  necessary  in 
order  for  the  program  to  begin  testing  as 

f)lanned.  If  the  State  does  not  submit  the 
atest  drafi  of  the  test  procedures  and 
standards  within  30  days  of  the 
publication  of  this  notice  or  the  State 
fails  to  commit  within  30  days  to  submit 
approvable  final  test  procedures  and 
standards  for  the  one-mode  ASM  test  as 
specified  above,  then  EPA  proposes  in 
the  alternative  to  disapprove  the  New 
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Jersey  I/M  SIP.  If  the  State  commits  to 
submit  the  final  procedures  and 
standards  but  these  conditions  are  not 
met,  EPA  will  issue  a  letter  to  the  State 
indicating  that  the  conditional  interim 
approval  has  been  converted  to  a 
disapprovaL 

Test  Eqmpment — 40  CFR  51.358 

The  federal  I/M  regulation  requires 
computerized  test  systems  for 
.  performing  any  measurement  on  subject 
vehicles.  "Hie  federal  I/M  regulation 
requires  that  the  state  SIP  submittal 
include  written  technical  specifications 
for  all  test  equipment  used  in  the 
program.  The  specifications  shaU     '' 
describe  the  eniission  analysis  process, 
the  necessary  test  equipment,  the 
required  features,  and  written 
acceptance  testing  criteria  and 
procedures. 

New  Jersey  has  been  working  with 
other  states  and  the  equipment 
manufacturers,  in  coordiuation  with 
EPA,  to  develop  their  own, 
spedficaticms  for  one-  and  two-mode 
ASM  testing.  It  is  anticipated  that  the 
states'  test  procedures,  specifications 
and  standards  will  be  released  shortly. 

In  light  of  the  anticipated  release  of 
the  specifications  in  the  near  bituro  and 
their  importance  to  the  implementation 
of  the  program,  EPA  believes  that  it  is 
not  appropriate  to  proceed  to 
conditional  interim  approval  prior  to 
the  submittal  of  the  current  version  of 
the  equipment  specifications.  Therefore, 
New  Jersey  must  submit  the  current 
version  of  its  equipment  specifications 
to  EPA  within  30  days  of  the 
publication  of  this  document. 

Within  30  days  of  the  publication  of 
this  notice.  New  Jersey  must  submit 
both  the  current  version  of  its  test 
equipment  specifications  for  a  one- 
mode  ASM  test  and  a  commitment  to 
submit  final  test  equipment 
specifications  by  a  date  certain  which  is 
no  later  than  January  31, 1997.  It  is 
essential  that  the  State  submit  final  test 
equipment  specifications  no  later  than 
this  date  because  a  significant  lead  time 
is  necessary  in  order  for  the  program  to 
begin  testing  as  planned.  If  the  State 
does  not  submit  the  latest  draft  of  the 
test  equipment  specifications  within  30 
days  of  the  publication  of  this  notice  or 
the  State  fidls  tocommit  within  30  days 
to  submit  approvable  final  test 
equipment  specifications  for  the  one- 
mode  ASM  test  as  specified  above,  then 
EPA  proposes  in  the  alternative  to 
disapprove  the  New  Jersey  I/M  SIP.  If 
the  State  commits  to  submit  the  final 
eqiupment  specifications  but  these 
conditions  are  not  met,  EPA  will  issue 
a  letter  to  the  State  indicating  that  the 


conditional  interim  approval  has  been 
converted  to  a  disapproval. 

Quality  Control— 40  CFR  51.359 

The  federal  I/M  regulation  requires 
that  states  implem^t  quality  control 
measures  that  will  insiue  that  emission 
measurCTient  equipment  is  calibrated 
and  maintained  properly,  and  that 
inspection,  calibration  records,  and 
control  charts  are  accurately  created, 
recorded  and  maintained. 

New  Jersey's  draft  RFP  contains 
quality  control  measures  for  the 
emission  measiuement  equipment, 
record  keeping  requirements  and 
measures  to  maintain  the  seciuity  of  all 
documents  used  to  establish  compliance 
with  the  inspection  requirements.  This 
portion  of  the  New  Jersey  submittal 
complies  with  the  quality  control 
requirements  set  forth  in  the  federal  1/ 
M  regulation.  However,  questions 
remain  as  to  the  details  of  the  one-mode 
ASM  test  as  stated  in  the  Test 
Procedures  and  Standards  section  of 
this  notice.  In  addition,  a  draft  RFP 
cannot  be  accepted  to  comply  with  all 
requirements  of  this  section.  The  final 
RFT>  should  be  forwarded  to  EPA  upon 
completion.  This  is  a  minor  deficiency 
and  must  be  corrected  in  the  State's 
final  I/M  SIP  revision  submitted  at  the 
end  of  the  18-month  interim  period. 

Waivers  and  Compliance  Via  Diagnostic 
Inspection— 40  CFR  51.360 

The  federal  I/M  regulation  allows  for 
the  issuance  of  a  waiver,  which  is  a 
form  of  compliance  with  the  program 
requirements  that  allow  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards.  For  enhanced  I/M 
programs,  an  expenditure  of  at  least 
$450  in  repairs,  adjusted  aimually  to 
reflect  the  change  in  the  Consumer  Price 
Index  (CPI)  as  compared  to  the  CPI  for 
1989.  is  required  in  order  to  qualify  for 
a  waiver.  Waivera  can  (mly  be  issued 
after  a  vehicle  has  failed  a  retest 
performed  after  all  qualifying  repairs 
have  been  made.  Any  available  warranty 
coverage  must  be  used  to  obtain  repairs 
before  expenditures  can  be  counted 
toward  the  cost  limit.  Tampering  related 
repairs  shall  not  be  applied  toward  the 
cost  limit.  Repairs  must  be  appropriate 
to  the  cause  of  the  test  failure.  Repairs 
for  1980  and  newer  model  year  vehicles 
must  be  performed  by  a  recognized 
repair  technician.  The  federal  I/M 
regulation  allows  for  compliance  via  a 
diagnostic  inspection  after  failing  a 
retest  on  emissions  and  requires  quality 
control  of  waiver  issuance.  The  I/M  SIP 
revision  must  set  a  maximiun  waiver 
rate  and  must  describe  corrective  action 
that  would  be  taken  if  the  waiver  rate 


exceeds  that  committed  to  in  the  I/M 
SIP  revision. 

New  Jersey  has  requested  that  EPA 
delay  the  implementatian  of  the  $450 
waiver  plus  CPI  adjustment  requirement 
until  the  year  2000.  The  State  proposes 
to  phase-in  the  waiver  by  allowing  1981 
and  newer  vehicles  a  $200  waiver  limit 
No  waivers  will  be  granted  to  pre-1981 
vehicles  since  New  Jersey  will  require 
that  these  vehicles  only  pass  the  idle 
test  Ownns  applying  fora  waiver  may 
include  proof  of  qualifying  repaira  that 
were  made  up  to  60  days  prior  to  the 
inspection  date. 

EPA  is  proposing  to  approve  the 
State's  request  to  extena  the  deadline 
for  the  fuU  implemmtation  of  the  cost 
waiver  including  the  CPI  adjustment 
imtil  January  1.  2000.  This  will  allow 
the  State  to  complete  one  full  cycle  of 
testing  with  the  $200  cost  waiver  and. 
will  also  allow  the  State  to  complete  a 
full  cycle  of  testing  with  the  full  $450 
plus  the  annual  CPI  adjustment  made 
retroactively  to  1969  cost  waiver  before 
January  1, 2002  which  is  the 
performance  standard  modeling 
evaluation  date.  EPA  beUeves,  that 
consistent  with  its  interpretation  that 
the  start  dates  and  evaluation  dates  have 
been  extended  by  approximately  two 
years  by  the  NHSDA.  the  full 
implementation  of  the  waiver  can  also 
be  extended  by  two  years. 

The  New  Jersey  submittal  meets  the 
waiver  and  compliance  via  diagnostic 
inspection  requirements  of  the  federal  1/ 
M  regulation  for  interim  approval. 

Motorist  Compliance  Enforcement— 40 
CFR  51.361 

The  federal  I/M  regulation  requires 
that  compliance  shall  be  ensured 
through  the  denial  of  motor  vehicle 
registration  in  enhanced  I/M  programs 
unless  an  exception  for  use  of  an 
existing  alternative  is  approved.  An 
enhanced  I/M  area  may  use  either 
sticker-based  enforcement  programs  or 
computer-matching  programs  if  either  of 
these  programs  were  used  in  the 
existing  program  that  was  operating 
prior  to  passage  of  the  CAA,  and  it  can 
be  demonstrated  that  the  alternative  has 
been  more  effective  than  registration 
denial.  The  I/M  SIP  revision  shall 
provide  information  concerning  the 
enforcement  process,  legal  authority  to 
implement  and  enforce  the  program, 
and  a  commitment  to  a  compliance  rate 
to  be  used  for  modeling  purposes  and  to 
be  maintained  in  practice. 

New  Jersey  proposed  a  system  of 
registration  revocation  for  motorist 
compUance  enforcement.  The  DMV  has 
statutory  authority  under  N.J.S.A.  39:5- 
30  and  39:3-5  to  deny  or  revoke  motor 
vehicle  registration.  New  Jersey  intends 
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to  UM  a  ragistiation  revocation 
enforceoieat  prognin  that  will  be 
backed  up  by  the  use  of  windahield 
stickers  and  computer  matching  of 
vehicle  and  motorist  information.  Hie 
method  propoaed  by  the  State  is  aa 
effiactive  as  a  registration  denial  system 
because  the  ultimate  enforcement 
mechanism  is  the  revocation  or  denial 
of  the  vehicle  registration.  On  August  6, 
1996,  New  Jersey  supplemented  the 
March  27. 1996  submittal  with  a  flow 
chart  outlining  the  registr^on 
revocation  process.  In  its  final  submittal 
of  adopted  regulations,  the  State  should 
include  a  detailed  description  of  how 
the  registration  revocation  prooeas  will 
be  applied.  This  is  a  minor  deficiency 
and  must  be  contacted  in  the  State's 
final  I/M  SIP  revision  submitted  at  the 
end  of  the  18-month  interim  period. 

Motorist  Compliance  Knfaroament 
Ptxngnm  Oversight— 40  CFR  51.362 

The  faderal  I/M  regulation  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  follow 
effisctive  program  management 
practices,  including  adfustments  to 
improve  operation  when  necessary.  The 
I/M  SIP  shall  include  quality  control 
and  quality  assurance  procedures  to  be 
used  to  insure  the  eHlBctlve  overall 
performance  of  the  enforcement  system. 
An  information  management  system 
shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
program. 

New  Jersey  proposes  to  use  an 
electronic  data  capture  system 
faciUtated  by  bar  coding  of  critical 
vehicle  information  that  will  allow 
cross-referendog  of  test  results.  The 
quality  control  provisions  of  this 
program  will  be  implemented  by 
membera  of  the  New  Jersey  DOT,  DEP, 
and  State  and  local  police  officials.  This 
section  of  the  New  Jersey  submittal 
meets  the  requirements  of  the  federal  1/ 
M  regulation  for  interim  approval. 

Quality  Assurance — 40  CFR  51.363 

The  federal  I/M  regulation  requires 
that  an  ongoing  quality  assurance 
program  shall  be  implemented  to 
discover,  correct  and  prevent  Graud, 
waste,  and  abuse  in  the  enhanced  I/M 
program.  The  program  shall  include 
covert  and  overt  performance  audits  of 
the  inspectors,  audits  of  station  and 
inspector  records,  equipment  audits, 
and  formal  training  of  all  state  I/M 
enforcement  officials  and  auditors.  A 
description  of  the  Quality  assurance 
program  which  includes  written 
procedure  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP. 


In  New  Jersey's  draft  RFP,  a 
deacription  of  the  quality  < 
program  is  given.  DEP  and  DOT  will 
pernirui  parformance  audits,  record 
audita,  and  equipment  audits  in 
accordance  wdth  die  requiranMnts  of  the 
federal  I/M  ranilatlon. 

Th«  State's  RFP  is  still  in  draft  form. 
This  is  a  minor  dafidancy  and  must  be 
oomcted  in  Um  State's  final  I/M  SIP 
reviaion  subnitted  at  the  and  of  tha  16- 
month  interim  period. 

Enfioccement  Against  Cootmctors. 
Stations  and  tospectors-  40  CFR  51.364 

The  hderal  I/M  raguladon  requires 
that  eniiucenMnt  against  licanaad 
stations,  oontnctors  and  inspaclQiB 
shall  indude  swift,  suia.  effective,  and 
consistent  penalties  fat  violation  of 
program  requirements.  The  fsderal  I/M 
regulation  requiraa  tha  establishment  of 
mipimiim  penalties  Cor  violations  of 

erogram  ralaa  and  procedurss  that  can 
•  imposed  against  stations,  contractors 
and  inspecton.  T^a  legal  authcwity  for 
estahlisning  and  impodng  penaltiea, 
dvil  fines,  license  suspensions  and 
revocations  must  be  included  in  tlw  1/ 
M  SIP  revision.  State  quality  assurance 
offidals  shall  have  the  autlnwity  to 
temporarily  suspend  station  and/or 
inspedor  licenses  immediately  upon 
finoing  a  violation  that  diredly  affects 
emission  reduction  benefits,  unless 
constitutionally  prohibited.  An  official 
opinion  explaining  any  state 
constitutional  impediments  to 
immediate  suspension  authority  must 
be  included  in  the  submittal.  The  I/M 
SIP  revisicm  shall  describe  the 
administrative  and  judicial  procedures 
and  responsibilities  relevant  to  the 
enforcement  process,  induding  which 
agendes,  courts  and  jurisdicdons  are 
involved,  who  will  prosecute  and 
adjudicate  caaes  and  the  resources  and 
sources  of  thoae  resources  which  will 
support  this  fundion. 

New  Jersey  submitted  State 
regulations  published  on  Odober  2, 
1995,  which  indude  a  penalty  schedule 
as  required  under  this  sedion  of  the  1/ 
M  Rule.  The  State's  regulations  provide 
for  up  to  lifetime  suspensions  of 
inspection  Hoenses  for  most  major 
violations.  The  regulations  also  describe 
administrative  and  judidal  procedures 
with  reaped  to  the  enforcement  of  this 
portion  of  the  program.  As  a  result,  EPA 
nnds  that  this  section  of  the  New  Jersey 
submittal  meets  the  requirements  of  the 
federal  I/M  regulation  for  interim 
approval. 

Data  Collection— 40  CFR  51.365 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 


fedafal  I/M  ragulatiCHi  raquiias  data  to 
be  gathend  on  each  individual  test 
conducted  and  on  the  leaulta  of  the 
quality  control  checks  of  test  equipment 
required  under  40  CFR  51.350. 

bi  New  Jersey's  1995  I/M  SIP  revision 
submittal,  the  State  indicated  it  will 
ooUad  data  to  distinguiah  complying 
and  noncomplying  vehiclea  and 
inspection  fedlities.  For  each  vehicle 
teatod.  New  Jersey  will  require 
collactian  of  data  as  outlined  in  the 
fisderal  I/M  raguladon.  Results  of  the 
visual  inqiecHon  of  tha  catalytic 
converter,  gas  cap,  evaporative  system, 
and  tha  prasaure  and  purge  test  will  also 
be  provided.  Reauhs  of  quality  control 
dtnidu  wiU  be  reported  and  identified 
by  station  number,  system  number,  date 
and  start  time.  Additionally,  New  Jersey 
is  swalting  guidance  from  EOOS  on  the 
data  coUecdon  requirements  for  the 
short  term  inogram  evaluation.  New 
Jersey's  data  cdlaction  procedure  is  not 
yet  finalised.  Thia  ia  a  minor  deficiency 
and  must  be  corrected  in  the  State's 
final  I/M  SIP  revisicm  submitted  at  the 
end  of  the  18-manth  interim  period. 

DaU  Analysis  and  Reporting— 40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  allow  for  monitoring  and 
evaluation  of  the  program  by  the  state 
and  EPA.  The  federal  I/M  regulation 
requires  annual  reports  to  be  submitted 
which  provide  information  and 
statistics  and  summarize  activities 
performed  for  each  of  the  following 
programs:  testing,  quality  assurance, 
quality  control  and  enforcement.  These 
reports  are  to  be  submitted  by  July  and 
shall  provide  statistics  for  the  period  of 
January  to  December  of  the  previous 
yeer.  A  biennial  repcHt  shall  be 
submitted  to  EPA  which  addressee 
changes  in  program  design,  regulations, 
legal  authority,  program  procedures  and 
any  weaknesses  in  the  program  found 
during  the  two-year  period  and  how 
theae  problems  will  be  or  were 
oorreded. 

New  Jersey,  in  its  draft  RFP,  reqxiires 
the  contrador  to  provide  the 
information  to  the  State  in  order  to  meet 
the  requirements  of  the  federal  I/M 
regulation.  The  State  commits  to 
si&mitting  these  reports  to  EPA  by  July 
of  each  year  for  data  coUeded  January 
to  December  of  the  previous  year. 

The  Stale's  RFP  is  not  completed. 
This  is  a  minor  defidency  and  must  be 
corrected  in  the  State's  final  I/M  SIP 
revision  submitted  at  tha  end  of  the  18- 
month  interim  period. 
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Inspector  Training  and  Licensing  or 
CertificatitMi — 40  CFR  51.367 

The  federal  I/M  regulation  requires  all 
inspedors  to  be  formally  trained  and 
licensed  or  certified  to  perform 
inspections. 

The  State's  I/M  SIP  revision  submittal 
requires  inspedors  to  be  trained  by  the 
contrador  or  subcontractor  and  licensed 
by  the  DMV.  Trainees  will  be  required 
to  pass  both  a  written  and  a  hands-on 
test  in  order  to  be  licensed. 

This  element  of  New  Jersey's  SIP 
submittal  meets  the  requirements  of  the 
faderal  I/M  regulation  for  interim 
approval. 

Public  Information  and  Consumer 
Protedion— 40  CFR  51.368 

The  federal  I/M  regulation  requires 
the  I/M  SIP  to  include  public 
information  and  consumer  protection 
programs. 

At  least  three  months  prior  to  I/M 
program  implementation.  New  Jersey 
will  inform  the  motoring  public  on  the 
environmental  benefits  and 
requirements  of  the  program.  As 
indicated  in  the  draft  RFP,  the  State, 
through  a  contrador,  will  continue  a 
public  awareness  program  throughout 
the  contrad  life  of  seven  yeara. 
Motorists  that  fail  the  emissions  test 
wilUeceive  statistics  on  the  repair 
fadlities  in  the  area. 

New  Jersey's  proposed  I/M  program 
provides  for  motorists  to  be  iidbrmed  of 
program  requirements  and  proteded 
m>m  potential'abuses  by  inspedore  and/ 
or  stations.  The  State's  submittal 
indicates  that  a  public  information 
program  will  be  undertaken  prior  to 
program  commencement;  however,  it 
does  not  indude  a  description  of  the 
activities  planned.  Based  on  the 
unfavorable  reaction  the  public  had  at 
the  start  of  other  states'  programs, 
public  awareness  is  a  crudal  element  of 
the  program.  This  is  a  minor  defidency 
and  must  be  corroded  in  the  State's 
final  I/M  SIP  revision  submitted  at  the 
end  of  the  18-month  interim  period. 

Improving  Repair  Effectiveness— 40  CFR 
51.369 

Effective  repaira  are  key  to  achieving 
program  goals.  The  federal  I/M 
regulation  requires  states  to  take  steps  to 
.ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The  1/ 
M  SIP  must  indude  a  description  of  the 
technical  assistance  program  to  be 
implemented,  a  description  of  the 
procedures  and  criteria  to  be  used  in 
meeting  the  perfcHinance  monitoring 
requirements  in  the  federal  I/M 
regulation,  and  a  description  of  the 
repair  technidan  training  resources 
available  in  the  community. 


The  State  is  developing  an  Emission 
Technidan  Education  Plan  to  improve 
the  skills  of  the  current  and  future 
technicians.  The  State  will  utilize  the 
Automotive  Service  Excellence  (ASE) 
Ll  exam  as  the  final  examination  for  the 
training  program  after  taking  a  course  on 
New  Jersey-spedfic  enhanced  I/M 
requirements.  Performance  monitoring 
will  be  performed  in  accordance  with 
the  requirements  of  the  federal  I/M 
regulation.  Motorists  that  fail  the  initial 
test  will  be  given  a  summary  of  the 
performance  of  individual  repair 
facilities  in  order  to  help  the  motorist  to 
seled  a  repair  fadlity  that  has 
demonstrated  the  ability  to  effectively 
repair  failing  vehicles.  The  State's 
submittal  meets  the  repair  effectiveness 
requirements  of  the  federal  I/M 
regulation  for  interim  approval. 

Compliance  With  Recall  Notices — 40 
CFR  51.370 

llie  federal  I/M  regulation  requires 
the  states  to  establish  methods  to  ensure 
that  vehicles  that  are  subject  to 
enhanced  I/M  and  are  included  in  an 
emission  related  recall  receive  the 
required  repaira  prior  to  completing  the 
emission  test  and/or  renewing  the 
vehide  registration. 

In  its  I/M  submittal  the  State  requires 
motorists  to  obtain  recall  repaira  in 
order  to  complete  the  inspection 
process.  Motorists  will  be  notified  at  the 
inspedion  station  of  any  outstanding 
recalls.  The  State  commits  to  providing 
an  annual  report  providing  information 
on  recall  compliance.  The  State's 
submittal  meets  the  recall  notice 
requirements  of  the  federal  I/M 
regulation  for  interim  approval. 

On-road  Testing— 40  CFR  51.371 

The  federal  I/M  regulation  requires 
on-road  testing  in  ei^anoed  I/M  areas. 
The  use  of  either  remote  sensing  devices 
(RSD)  or  roadside  puUovere  including 
tailpipe  emission  testing  can  be  used  to 
meet  the  federal  I/M  regulation.  The  1/ 
M  program  must  include  on-road  testing 
of  0.5  percent  of  the  subjed  fleet  or 
20,000  vehides.  whichever  is  less,  in 
the  nonattainment  area  or  the  I/M 
program  area.  MotCHists  that  have 
passed  an  emission  test  and  are  found 
to  be  hi^  emittera  as  a  result  of  an  on- 
road  test  shall  be  required  to  pass  an 
out-of-cycle  test. 

New  Jersey  proposes  to  utilize  RSD  to 
identify  high  emittera  for  roadside 
pullovera.  Testing  will  be  conduded  on 
20,000  vehicles  each  cycle.  The  RSD 
program  will  be  conduded  in  two 
phases.  Phase  I  will  be  utilized  for  fleet 
charaderization  and  data  collodion. 
"Hie  data  also  will  be  used  to  develop  a 
correlation  between  RSD  results  and 


results  bom  the  enhanced  I/M  te^.  The 
RSD  cutpoints  will  also  be  detennined. 
These  cutpoints  are  not  required  to  be 
the  same  as  the  cutpoints  established  for 
the  enhanced  I/M  emissions  test  since 
RSD  will  identiiy  only  gross  emittera. 
Phase  n  of  the  program  will  require 
vdiicles  thpt  fail  the  test  to  have  an  off- 
cycle  emission  inspection  within  30 
days. 

The  State's  submittal  meets  the  on- 
road  testing  requirements  of  the  federal 
I/M  regulation  for  interim  approval. 

State  Implementation  Plan 
Sulmiissions/Implementation 
Deadlines— 40  CFR  51.372-51.373 

These  sections  of  the  fsderal  I/M 
regulations  require  that  the  state  outline 
program  milestones  and  provide  an 
implementation  schedule. 

New  Jersey's  I/M  SIP  revision 
submittal  contains  the  proposed 
enhanced  I/M  program  regulations. 
However,  the  State  should  review  its 
1995  I/M  SIP  revision  submittal  and  its 
revised  1996  SIP  submittal  to  eliminate 
any  inconsistencies  between  the 
submittals.  Final  equipment 
spedfications  have  not  been  developed. 
"Hie  RFP  is  in  draft  form  as  of  the  date 
of  this  notice.  Licensing  and 
certification  of  inspedora  will  be 
performed  prior  to  the  start  of  the 
program  in  1997.  Mandatory  testing  is 
scheduled  to  begin  in  12  months  after 
conditional  interim  approval.  Full 
stringency  cutpoints  are  proposed  to  be 
implemented  in  January  2000.  With  the 
conditions  noted  above,  the  State's 
submittal  includes  the  relevant  program 
requirements  of  the  federal  I/M 
regulation  for  interim  approval. 

m.  Discussion  for  Rnkanaking  Action 

Today's  notice  of  proposed 
conditional  interim  approval  begins  a 
30-day  time  period  for  the  State  to  make 
a  commitment  to  EPA  to  corred  the 
major  defldendes  of  the  I/M  SIP 
revision  that  EPA  has  identified,  by 
dates  certain  as  described  in  this  notice. 
These  major  deficiendes  are: 

Enhanced  l/M  Performance  Standard 
Modeling 

In  order  to  determine  whether  the 
state  I/M  program  meets  the  enhanced  1/ 
M  performance  standard,  and  is 
therefore  approvable,  states  must  submit 
modeling  demonstrating  that  the 
program  achieves  the  required  emission 
redudions  by  the  relevant  dates.  New 
Jersey  did  not  include  all  modeling 
assumptions  in  its  submittal.  Given  that 
New  Jersey  plans  to  use  a  one-mode 
Acceleration  Simulation  Mode  (ASM) 
test  procedure,  it  is  possible  that  final 
modeling  assumptions  would  not  be 
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available  for  some  time  since  an 
acceptable  test  procedure  or  emission 
reduction  credits  for  this  test  have  yet 
to  be  established.  EPA  and  states 
interested  in  using  ASM  have  been 
actively  pursuing  acceptable  test 
procedures  using  one  and  two  ASM 
modes. 

Test  Procaduree,  Standard*  and 
Equipment 

Written  test  procedures  and  pass/fail 
standards  and  equipment  specifications 
shall  be  established  and  foUowed  for 
each  model  year  and  vehicle  type 
included  in  the  program.  Test 
procedures  and  standards  are  detailed 
in  40  CFR  51.357  and  in  the  EPA 
document  entitled  "High-Tech  I/M  Test 
Procedures,  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications''.  EPA-AA- 
EPSCMM-93-1,  dated  April  1994  and 
"Acceleration  Simulation  Mode  Test 
Procedures.  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications".  EPA-AA- 
RSPD-IM-96-2.  dated  July  1996. 

New  Jersey's  I/M  program  will  be 
using  a  one-mode  Acceleration 
Simulation  Mode  (ASM)  emissions  test 
for  most  of  its  fleet.  New  Jersey  has  been 
working  with  other  states  and  the 
equipment  manufacturers,  in 
coordination  with  EPA.  to  develop  their 
own  procedures,  specifications  and 
standards  for  one-  and  two-mode  ASM 
testing.  It  is  anticipated  that  states'  test 
procedures,  specifications  and 
standards  will  be  released  shortly.  EPA 
must  receive  the  State's  test  procsdures, 
standarda.and  equipment  specifications 
well  before  testing  begins  since 
finalization  of  these  program  elements  is 
critical  to  the  program  begiiming 
operation  as  planned. 

Within  30  days  of  publication  of  this 
document,  the  State  must  make  a 
commitment  to  EPA  to  correct  these 
major  deficiencies,  by  dates  certain.  In 
the  case  of  the  test  procedures, 
standards  and  equipment  specifications 
EPA  is  requiring  that  the  State  submit 
final  versions  of  these  materials  by 
January  31,  1997.  EPA  believes  that  the 
State  must  finalize  these  elements  far  in 
advance  of  the  planned  start  date  for  the 
program  so  that  equipment  may  be 
purchased  and  installed  and  the 
program's  start  date  is  not  jeopardized. 
In  the  case  of  the  performance  standard 
modeling,  EPA  is  requiring  that  the 
State  submit  the  required  modeling  no 
later  than  12  months  from  the  date  of 
the  publication  of  the  notice  of 
conditionah  interim  approval.  If  the 
State  does  not  make  such  a  commitment 
writhin  30  days,  EPA  today  is  proposing 


in  the  alternative  that  this  SIP  revision 
be  disapproved. 

If  EPA  disapproves  this  submission  or 
if  the  State  does  not  correct  the  nia|or 
deficiencies  identified  above  and 
implement  the  interim  progrsm 
pursuant  to  section  110(k)  so  that  the 
conditional  Interim  approval  converts  to 
a  disapproval.  EPA,  under  section 
179(a)(2),  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
within  18  months  of  such  disapproval 
or  finding.  Section  179(b)  provides  two 
sanctions  available  to  the  Administrator 
highway  funding  and  the  impositicm  of 
emission  offset  requirements.  In  EPA's 
August  4, 1994  final  sanctions  rule.  (See 
59  FR  39832)  the  sequence  of  mandatary 
sanctions  for  findings  and  disapprovals 
made  pursuant  to  section  179  of  the 
CAA  was  finalized.  This  rulemaking 
states  that  the  section  179(b)(2)  oflset 
sanction  applies  in  an  area  18  months 
fivm  the  date  when  the  EPA  makes  a 
finding  or  a  disapproval  under  section 
179(a)  with  resara  to  that  area. 
Furthermore,  the  section  179(b)(1) 
highway  funding  restrictions  apply  in 
an  area  six  months  fbUowring 
application  of  the  ofbet  sanction.  This 
nondiscrationary  process  for  imposing 
and  lifting  sanctions  iaset  forth  at  40 
CFR  52.31. 

If  the  State  makes  the  commitment 
within  30  days.  EPA's  conditional 
interim  approval  of  the  plan  will  last 
until  the  date  by  which  the  State  has 
committed  to  cure  all  of  the  major 
deficiencies.  EPA  expects  that  within 
this  period  the  State  will  not  only 
correct  the  major  deficiencies  as 
committed  to  by  the  State,  but  that  the 
State  will  also  begin  program  start-up  by 
November  15. 1997.  If  the  State  does  not 
correct  the  major  deficiencies  and  begin 
the  implementation  of  the  program  by 
the  required  dates.  EPA  is  proposing  in 
this  docimient  that  the  conditional 
interim  approval  will  be  converted  to  a 
disapproval  after  a  finding  letter  is  sent 
to  the  SUta. 

rv.  ExplaaatkMi  of  the  latarim 
Approval 

At  the  end  of  the  18-month  interim 
period,  the  approval  status  for  this 
program  will  automatically  lapse 
pursuant  to  the  NHSDA.  It  is  expected 
that  the  State  will  at  that  time  be  able 
to  make  a  demonstration  of  the 
program's  effectiveness  using  an 
appropriate  evaluation  criteria.  Since 
QPA  expects  that  theee  programs  will 
have  started  by  November  15, 1997,  the 
State  will  have  at  least  six  months  of 
program  data  that  can  be  used  for  the 
demonstration.  If  the  State  fails  to 
provide  a  demonstration  of  the 
program's  effectiveness  to  EPA  within 


18  months  of  the  conditional  interim 
approval,  the  interim  approval  will 
lapse,  and  EPA  will  be  forced  to 
disapprove  the  State's  I/M  SIP  revision. 
If  the  State's  program  evaluation 
demonstrates  a  lesser  amount  of 
emission  reductions  actually  reelized 
than  %vere  claimed  in  the  State's 
previous  submittal,  EPA  will  adjust  the 
State's  credits  accordingly,  and  use  this 
information  to  act  on  the  State's  final  1/ 
M  program. 

V.  Fnrthar  Kaquiremsnts  for  Final  I/M 
SIP  Approval 

At  the  end  of  the  18-month  interim 
period,  which  is  started  by  the 
conditional  interim  approval  of  the  I/M 
SIP  revision,  final  approval  of  the 
State's  plan  will  be  granted  beaed  upon 
the  following  criteria: 

1.  The  State  has  complied  with  all  the 
conditions  of  its  commitment  to  EPA. 

2.  EPA's  review  of  the  State's  program 
evaluation  confirms  that  the  appropriate 
amount  of  program  credit  was  claimed 
by  the  State  and  was  achieved  with  the 
interim  program, 

3.  Final  program  regulations  are 
submitted  to  EPA,  and 

4.  The  State  I/M  program  meets  all  of 
the  requirements  of  the  federal  I/M 
regulation,  including  those  deficiencies 
found  de  minimis  for  purposes  of   « 
interim  approval. 

VL  EPA's  Evalnatian  of  the  Interim 
Submittal 

EPA  is  proposing  a  conditional 
interim  approval  of  the  New  Jersey  SIP 
revision  lor  enhanced  I/M,  which  was 
submitted  on  March  27, 1996.  EPA  is 
soliciting  public  comments  on  the 
issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking 
subsequent  action.  Interested  parties 
may  participate  in  the  faderal 
rolemaldng  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADOWCTBCa  section  of 
this  document. 

Propoeod  Action 

EPA  is  proposing  conditional  interim 
approval  of  this  revision  to  the  New 
Jersey  SIP  for  an  enhanced  I/M  program 
based  on  certain  conditions. 

Major  Deficiencies 

(1)  New  Jersey  must  within  30  days  of 
the  publication  of  this  notice:  (1)  Sulnnit 
the  current  version  of  its  one-mode 
ASM  test  procedures,  standards  and 
equipment  specifications  to  EPA  and  (2) 
commit  to  submitting  final  test 
procedures,  standards  and  equipmmit 
specifications  to  EPA  by  a  date  certain 
but  no  later  than  January  31, 1997. 
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(2)  New  Jersey  must  coifimit  within  30 
days  of  the  publication  of  this  notice  to 
submit  modeling  results  onoe  acceptable 
test  procedures  and  standards  have  been 
developed  for  one-mode  ASM.  This 
commitment  must  be  fulfilled  by  a  date 
certain  but  no  later  than  12  months  after 
conditional  interim  approval. 

Minor  Deficiencies 

(1)  New  Jersey  must  submit  proof  that 
adeqxiate  funding  will  be  available 
throu^out  the  life  of  the  program. 

(2)  New  Jersey  must  submit  final 
requirements  for  inspection  of  fleet 
vehicles. 

(3)  New  Jersey's  quality  control 
measiues  must  be  in  accordance  with 
the  requirements  set  forth  in  40  CFR 
51.359. 

(4)  New  Jersey  must  provide  a 
detailed  description  of  its  motorist 
compliance  enforcement  program. 

(5)  New  Jersey  must  provide  a 
description  of  the  procedures  that  will 
ensure  program  qujolity;  such  as  audits, 
and  training  requirements. 

(6)  New  Jersey  must  provide  final 
program  requirements  for  data 
collection. 

(7)  New  Jersey  must  provide  final 
procedures  for  analyzing  and  reporting 
program  data. 

(8)  New  Jersey  must  complete  the 
pi^lic  information  program,  including 
the  repair  station  report  card. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  foture 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiire  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Registo-  on  January  19. 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
■submittals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements.  I  certify 
that  it  does  not  have  a  significant  imptact 
on  any  small  entities  affected.  Moreover, 
due  to  the  natiue  of  the  Federal-State 
relationship  imder  the  CAA,  preparation 
of  a  flexibilify  analysis  virauld  constitute 
.  federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
reqiiirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  federal  requiremmt. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  finzd  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-efiiective 
and  least  biutiensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 


EPA  has  detennined  that  the  i^proval 
action  proposed  does  not  include  s 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existii^  requirements 
under  State  or  local  law,  snd  imposes 
no  new  federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A>-(K) 
and  part  D  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFR  Part  51. 

List  ofSubiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovmnmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

AudHMity:  42  U.S.Q  7401-7671q. 

Dated:  October  18, 1996. 
William  J.  Maszymki. 
Deputy  Regional  Administrator. 
(FR  Doc.  96-27951  Filed  10-30-96:  8:45  am) 
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40  CFR  Part  52 

[IID037-3006,  MO037-300B:  FRL-6642-q 

Approval  and  Promulgatfon  of  Air 
Quality  Implementation  Plans;  State  of 
Maryland;  Enhanced  Motor  Vehicle 
InepBctlon  and  Malntanance  Program 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  Conditional  Approval. 

SUMMARY:  EPA  is  proposing  conditional 
approval  of  a  State  Implementation  Plan 
(Sn*)  revision  submitted  by  the  State  of 
Maryland.  This  revision  establishes  and 
requires  the  implementation  of  an 
enhanced  motor  vehicle  inspection  and 
maintenance  (I/M)  program  in  the 
counties  of  Anne  Arundel,  Baltimore, 
Calvert,  Carroll,  Cecil,  Charles, 
Frederick,  Harford,  Howard, 
Montgomery,  Prince  George's,  Queen 
Anne's,  and  Washington,  and  the  City  of 
Baltimore.  The  intended  effect  of  this 
action  is  to  propose  conditional 
approval  of  the  Maryland  enhanced 
motor  vehicle  I/M  program.  EPA  is 
proposing  conditional  approval  because 
Maryland's  SIP  revision  is  deficient  in 
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some  manner  with  respect  to 
requiremoits  of  the  CAA  and  EPA's  1/ 
M  program  regulations.  EPA  regards  the 
following  deficiencies  of  the  Maryland 
program  as  those  most  signiftcantly 
afiiecting  its  operation:  lack  of  legal 
authority,  performance  standard 
remodeling,  and  finalized  program 
regulations.  EPA  expects  that  Maryland 
will  work  quickly  to  remedy  these 
items.  EPA  also  cites  below  other  flaws 
of  the  program.  While  these  arvns  are 
less  significant  to  the  program's 
immediate  success,  they  still  neud  to  be 
corrected  so  as  to  achieve  the  program's 
full  air  quality  potential.  This  action  is 
taken  under  Section  110  of  the  1900 
Clean  Air  Act  (the  Act,  or  CAA). 
DATES:  Comments  must  be  received  on 
or  before  December  2.  1906. 
ADoncBBO  Comments  may  be  mailed  to 
David  L  Arnold.  Chief.  Ozone/CO  & 
Mobile  Sources  Section,  Mailcode 
3AT21.  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  ID.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  Maryland  Department  of 
the  Environmental,  2500  Broening 
Highway,  Baltimore,  Maryland  21224. 
FOR  FURTHER  ■TORMATIOM  CONTACT: 
Catherine  L  Magliocchetti  9  215-56&- 
2174,  at  the  EPA  Region  III  address 
above,  or  via  e-mail  at 
magliocchet- 

ti.catherineOepamall.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
ivriting  to  the  Region  ID  office. 

SUPPlfMBTTARY  MPORMATUN: 

I.  Introductian 

Motor  vehicles  are  significant 
contributors  of  volatile  organic 
compounds  (VCXH),  cartwn  monoxide 
(CO)  and  nitrogen  oxide  (NOx) 
amissions.  An  important  control 
measure  to  reduce  these  emissions  is  the 
implementation  of  a  motor  vehicle 
inspection  and  maintenance  (I/M) 
program.  Despite  being  subject  to  the 
most  rigorous  vehicle  pollution  control 
program  in  the  world,  cars  and  trucks 
still  create  toxic  contaminants,  about 
half  of  the  ozone  air  pollution  and 
nearly  all  of  the  carbon  monoxide  air 
pollution  in  United  States  cities.  Of  all 
highway  vehicles,  passenger  cars  and 
light-duty  trucks  emit  most  of  the 
vehicle-related  carbon  monoxide  and 
ozone- forming  hydrocarbons.  They  also 
emit  substantial  amounts  of  nitrogen 


oxides  and  air  toxics.  Although  the  U.S. 
has  made  progress  in  reducing 
emissions  of  these  pollutants,  total  fleet 
emissiaDS  remain  high.  This  is  because 
the  number  of  vehicle  miles  tiavelsd  on 
U.S.  roads  has  doubled  in  the  last  20 
years  to  2  trillion  miles  per  year, 
ofbetting  much  of  the  technological 
progress  in  vehicle  emissian  control 
over  the  same  two  decades.  Prelections 
indicate  that  the  steady  growth  in 
vehicle  travel  will  continue.  Ongoing 
efforts  to  reduce  emissions  from 
individual  vehicles  will  be  neoesssry  to 
achieve  our  sir  quality  goals. 

Today's  cars  are  abaolutely  dependent 
on  properly  functioning  emission 
controls  to  keep  pollution  levels  low. 
Minor  malfunctions  in  the  emission 
control  system  can  increase  emissions 
significantly,  and  the  average  car  on  the 
road  emits  three  to  four  times  the  new 
car  standard.  Maior  malfunctions  in  the 
emission  control  system  can  cause 
emissions  to  skyrocket.  As  a  result,  10 
to  30  percent  of  cars  are  causing  the 
majority  of  the  vehicle-related  pollution 
problem.  Unfortunately,  it  is  rarely 
obvious  which  can  isll  into  this 
category,  as  the  emissions  themselves 
may  not  be  noticeable  and  emission 
control  malfunctions  do  not  necessarily 
afliBct  vehicle  driveability. 

Effiactive  I/M  programs,  however,  can 
identify  these  problem  cars  and  assure 
their  repair.  I/M  programs  ensure  that 
care  are  properly  maintained  during 
customer  use.  I/M  produces  emission 
reduction  results  soon  after  the  program 
is  put  in  place. 

The  Clean  Air  Act  as  amended  in 
1990  (the  Act)  requires  that  most 
polluted  cities  adopt  either  "basic"  or 
"enhanced"  I/M  programs,  depending 
on  the  severity  of  the  problem  and  the 
population  of  the  area.  The  nuxlente 
ozone  nonattainment  areas,  plus 
marginal  ozone  areas  with  existing  or 
previously  reqiiired  I/M  programs,  fall 
under  the  "basic"  I/M  requirements. 
Enhanced  programs  are  required  in 
serious,  severe,  and  extreme  ozone 
nonattainment  areas  with  urbanized 
populations  of  200.000  or  mora;  CO 
areas  that  exceed  a  12.7  parts  per 
million  (ppm)  design  value  *  with 
urbanized  populations  of  200.000  or 
more;  and  all  metropolitan  statistical 
areas  tvith  a  population  of  100,000  or 


more  in  the  Nbrtheast  Ozone  Transport 


'  Tha  air  quaiily  daaign  value  U  aatimatad  uaing 
EPA  guidance.  Caiwrally.  (ba  fourth  highaat 
moniuu'sd  valua  with  3  cx>mple<«  y«ara  of  data  i* 
lelectad  a«  lh«  oioim  daaign  valua  becauaa  Iha 
(tandard  allowa  ona  axcamiaitca  for  aach  ymi.  The 
higheat  of  tha  secood  high  monllored  value*  with 
2  complete  yaan  of  data  i»  aelacted  a«  the  caibon 
monoxide  daaign  valua. 


:"  snd  "enhanced"  I/M 
programs  both  schieve  their  obiectives 
by  identifying  vehicles  that  have  high 
emiasions  as  a  result  of  one  or  more 
malfunctions,  and  requiring  them  to  be 
repaired.  An  "enhanced"  program 
covers  more  of  the  vehicleis  in  opereticui, 
employs  inspection  methods  that  are 
better  at  finoing  high  emitting  vehicles, 
and  has  additional  features  to  better 
sssura  that  all  vehicles  are  tested 
properlv  and  effiactively  repaired. 

Ine  Act  requires  states  to  make 
changes  to  improve  existing  I/M 
programs  or  to  implement  new  ones  for 
certain  nonattainment  areas.  Section 
182(a)(2)(B)  of  the  Act  directed  EPA  to 
publish  updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigBtions  of  these  programs. 
The  Act  further  requires  each  area 
required  to  have  an  I/M  program  to 
incorporate  this  guidance  into  the  SIP. 
Based  on  these  requirements.  EPA 
promulgated  I/M  regulations  on 
Novembw  5, 1992  (57  FR  52050, 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  51.350-51.373). 
herein  referred  to  as  the  November  1992 
I/M  Rule.  Flexibility  amendments  to 
this  rule,  which  provided  for  a  low 
enhanced  I/M  perficRmanoe  standard 
were  published  on  September  18. 1995 
(60  FR  48029)  and  additional  I/M 
flexibility  amendments  for  quahfied 
areas  in  the  OTR  were  published'on  July 
25. 1996  (61  FR  39031). 

Under  sections  182(c)(3),  187(a)(6) 
and  187(bKl)  of  the  Ad,  any  area  having 
a  1980  Bureau  of  Cenaus-defined 
urbanized  area  population  of  200,000  or 
more  and  that  is  either  (1)  designated 
as  serious  or  worse  ozone 
nonattainment  or  (2)  moderate  or 
serious  CO  nonattainment  areas  with  a 
design  value  greater  than  12.7  ppm. 
shall  impl«nent  enhanced  I/M  in  the 
1990  Census-defined  urbanized  area. 
The  Act  also  established  the  ozone 
transport  region  (OTR)  in  the 
northeastern  United  ^tes  which 
includes  the  States  of  Maine,  Vermont. 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut.  New  York.  New 
Jersey.  Maryland.  Delaware,  and 
Northern  Virginia  and  the  District  of 
Columbia.  Sections  182(c)(3)  and 
184(b)(1)(A)  of  the  Act  require  the 
implementation  of  enhanced  I/M 
programs  in  all  metropolitan  statistical 
areas  (MSAs)  located  in  the  OTR  that 
have  a  population  of  1(X),000  or  more 
people. 

Tne  I/M  regulation  establishes 
minimum  performance  standards  for 
basic  and  enhanced  I/M  programs  as 
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well  as  requirements  for  the  following: 
Network  type  and  program  evaluation; 
adequate  tools  and  resources;  test 
frequency  and  convenience;  vehicle 
coverage;  test  procedures  and  standards: 
test  equipment;  quality  control;  waivere 
and  compliance  via  diagnostic 
inspection;  motorist  compliance 
enforcement;  motorist  compliance 
enforcement  program  oversight;  quality 
assurance;  enforcement  against 
contractore,  stations  and  inspectora; 
data  collection;  data  analysis  and 
reporting;  inspector  training  and 
licensing  or  certification;  public 
information  and  consumer  protection; 
improving  repair  efiisctiveness; 
compliance  with  recall  notices;  on-road 
testing;  SIP  revisions;  and 
implementation  deadlines.  The 
performance  standard  for  enhanced  I/M 
programs  is  based  on  a  high-technology 
transient  test,  known  as  IM240,  for  new 
technology  vehicles  (i.e,  thoee  with 
closed-loop  control  and.  especially,  fuel 
injected  engines),  including  a  transient 
loaded  exhaust  short  test  incorpivating 
hydrocarbons  (HC),  CO  and  NOx 
cutpoints,  an  evaporative  system 
integrity  (pressure)  test  and  an 
evaporative  system  performance  (purge) 
test. 

Under  the  November  1992  I/M  Rule 
enhanced  I/M  programs  wen  required 
to  initially  be^  pnased-in 
implementation  by  January  1. 1995, 
with  final  full  implementation  slated  for 
January  1. 1996.  Due  to  recent  EPA  rule 
changes,  and  the  flexibility  fJforded  by 
the  National  Highway  Systems 
Designation  Act  of  1995  (NHA),  EPA 
believes,  as  explained  below,  that  all 
states  should  be  afforded  extra  time  to 
begin  fidl  implementation  of  their 
ennanced  I/M  programs. 

n.  Background 

The  State  of  Maryland  is  part  of  the 
OTR  and  contains  the  following  MSAs 
or  parts  thereof  with  populations  of 
100,000  or  more:  Baltimore; 
Washington.  E)C;  Hageretown;  and  the 
Philadelphia-Wilmington-Trenton 
Consolidated  MSA.  Sections  182(c)(3) 
and  184(b)(1)(A)  of  the  Act  require  all 
states  in  the  OTR  region  which  contain 
MSAs  or  parts  thereof  with  populations 
of  100.000  or  more,  to  submit  a  SIP 
revisicm  for  an  enhanced  I/M  program. 

On  July  11, 1995  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  to  EPA  a  SIP  revision  for  an 
enhanced  I/M  program.  This  SIP 
revision  included  a  copy  of  the  final 
enhanced  I/M  regulations,  the  Maryland 
Transportation  Article  at  Title  23, 
Subtitle  2  (herein  refiarred  to  as  Subtitle 
2  of  the  Maryland  Transportation 
Article);  the  Maryland  I/M  Request  for 


Proposals  (RFP);  the  Maryland  I/M 
legislaticm,  and  supporting  documents. 
On  March  27, 1996,  MES  sulnnitted  an 
amendment  to  this  SIP  revisitm,  in 
response  to  changes  to  the  federal 
program  requirements  resulting  from 
new  federal  legislation  governing 
enhanced  I/M  programs,  and  EPA  rule 
changes  to  the  program.  Maryland 
originally  had  submitted  fully  adopted 
state  regulations  in  the  July  11, 1995 
revision.  Parts  of  the  Maryland  I/M 
regulations  were  reproposed  by 
Maryland  because  of  the  flexibility 
afforded  from  the  federal  and  state 
legislative  changes,  and  Maryland's 
amendment  to  the  SIP  revisicm  contains 
proposed  regulatory  changes  to 
Maryland's  program.  As  a  condition  of 
this  rulemaking.  Maryland  will  need  to 
fully  adopt  and  submit  final  r^ulations 
to  EPA. 

EPA's  summary  of  the  requirements  of 
the  Csderal  I/M  rule  as  found  in  40  CFR 
51.350  through  51.373,  and  EPA's 
analysis  of  Maryland's  submittal  are 
outlined  below.  A  more  detailed 
analysis  of  Maryland's  submittal  is 
contained  in  a  'Technical  Support 
Document  (TSD)  dated  September  3, 
1996  which  is  available  from  the  Region 
ni  office,  listed  in  the  AEH)RESSES 
section.  Parties  desiring  additional 
details  aa  the  federal  I/M  r^ulation  are 
referred  to  the  November  5. 1992 
Federal  Register  document  (57  FR 
52950)  or  40  CFR  51.350  through 
51.373.  as  well  as  the  I/M  Flexibilify 
Amendments  in  the  September  18, 1995 
Federal  Register  document  (60  FR 
48029)  and  the  additional  I/M  flexibility 
amendments  for  qualified  areas  in  the 
OTR.  published  on  July  25, 1906  at  (61 
FR  39031). 

m.  EPA's  Analysis  of  Maryland 
Enhanced  I^  Program 

As  discussed  above,  sections 
182(c)(3),  184(b)(1)(A),  187(a)(6)  and 
187(b)(1)  of  the  Act  require  that  States 
adopt  And  implement  regulations  for  an 
enhanced  I/M  program  in  certain  areas. 
Based  upon  EPA's  review  of  Maryland's 
submittal,  EPA  believes  Maryland  has 
not  complied  with  all  aspects  of  the  Act 
and  the  I/M  rule.  For  certain  sections  of 
the  I/M  rule  and/or  of  the  Act,  which 
are  identified  below  and  with  which 
Maryland  has  not  yet  fully  complied, 
EPA  proposes  to  conditionally  approve 
the  SIP  revisicm  if  EPA  receives  a 
commitment  from  Maryland  to  correct 
said  deficiencies.  Before  EPA  can 
continue  with  the  rulemaking  process, 
Maryland  must  make  a  commitment 
within  30  days  of  October  31, 1996  to 
correct  these  deficiencies  by  a  date 
certain  within  1  year  of  EPA's 
conditional  approval.  If  Maryland  does 


not  make  this  commitment.  EPA 
proposes  in  the  alternative  to 
disapprove  the  Maryland  I/M  SIP 
revision.  In  addition.  Maryland  must 
correct  these  deficiencies  oy  the  date 
specified  in  the  commitment,  or  the 
conditional  approval  will  omvert  to  a 
disapproval  under  the  Act  section 

iimm. 

Applicability— 40  CFR  51.350 

Sections  162(c)(3)  and  184(b)(1)(A)  of 
the  Act  and  40  CFR  51.350(a)  require  all 
states  in  the  OTR  which  contain  MSAs 
or  parts  thereof  with  populations  of 
100,000  or  more  to  impfement  an 
enhanced  I/M  program.  The  State  of 
Maryland  is  put  of  the  OTR  and 
contains  the  following  MSAs  or  parts 
thoeof  with  populstions  of  100,000  or 
more:  Baltimore;  Washington,  DC; 
Haserstown;  and  the  Philadelphia- 
Wihnington-Trenton  ConsoUoated 
MSA.  The  Baltimore;  Washington,  DC; 
and  Philadelphia  areas  are  also 
classified  as  serioas  or  worse 
nonattainment  areas  and  are  also 
required  to  implement  an  enhanced  I/M 
program  as  per  sectitm  182(cX3)  of  the 
Act  and  40  CFR  51.350(2). 

Under  the  requirements  of  the  Act. 
the  following  14  Jurisdictions  in 
Maryland  (wmich  are  locked  in  the 
above  listeid  MSAs)  are  subject  to  the 
enhanced  I/M  program  requirements: 
Anne  Arundel,  Baltimore,  CarroU. 
Calvert.  Cedl.  Charies.  Fredarid^ 
Harford.  Howard.  Montgomery,  Prince 
Ge<Hge's,  Queen  Anne's,  and 
Washington  counties,  and  the  Qty  of 
Baltimore. 

The  Maryland  I/M  legislative 
authority  (Subtitle  2  of  the  Maryland 
Transportation  Article)  provides  the 
legal  authority  to  establish  the 
geographic  boundaries  of  the  program. 
The  program  boundaries  listed  in 
Appendix  C  of  the  SIP  revision  are  the 
inclusive  zipcode  listings  for  all  of  the 
jurisdictions  listed  above,  and  meet  the 
federal  I/M  requirmnents  under 
§51.350. 

llie  federal  I/M  regulati(Hi  requires 
that  the  state  program  shall  not  sunset 
until  it  is  no  longer  necessary.  EPA 
interprets  the  federal  regulation  as 
stating  that  a  SIP  which  does  not  sunsQt.. 
prior  to  the  attainment  deadline  for  new^|^/ 
applicable  area  satisfies  this  ^x 

requirement. 

Maryland's  legislative  authority  for 
this  program  states  in  section  23-208 
that  unless  changed  by  Act  of  the    ..     - 
legislature  the  program  shall  sunset  on  ~-  -' : 
December  31,  2001,  which  is  before 
Baltimore's  severe  nonattainment 
deadline  of  November  15,  2005. 
However,  section  23-202  of  the 
legislative  authority  apparently 
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supersedes  section  23-206.  stating  that 
this  program  shall  remain  in  effect  for 
as  long  as  required  by  federal  law.  EPA 
needs  confirmation  from  the  State 
Attorney  General's  Office  that  section 
23-202  applies  to  Maryland's  program, 
and  whetner  section  23-202  constitutes 
an  Act  of  the  legislature  extending  the 
sunset  date  in  section  23-208. 
Therefore,  EPA  proposes  to 
conditionally  approve  the  Maryland  SIP 
based  upon  a  commitment  from 
Maryland  within  JO  days,  to  either 
provide  such  an  opinion  from  the  State 
Attorney  General's  Office  that  clearly 
says  that  Maryland's  interpretation  of 
the  sunset  date  is  no  earlier  than 
November  15,  2005;  or  in  the  absence  of 
such  an  opinion,  to  commit  to  provide 
EPA  with  new  legislative  authority  that 
allows  for  such  an  extended  sunset  date 
of  the  program.  Maryland's  commitment 
must  provide  for  either,  (a)  the  opinion, 
or  (b)  the  authority,  to  be  provided  to 
EPA  by  a  date  certain  within  1  year  of 
the  final  conditional  ruling.  If  Maryland 
fails  *o  make  the  commitment.  EPA 


proposes  in  the  alternative  to 
disapprove  this  SIP.  If  Maryland  fiiila  to 
meet  the  condition  by  the  oate 
specified.  EPA  propoees  to  convert  this 
rulemaking  to  a  disapproval  at  that  time 
by  letter. 

Enhanced  I/M  Perfonnance  Standard — 
40  CFR  51.351 

In  accordance  with  the  Act  and  with 
the  I/M  rule,  the  enhanced  I/M  program 
must  be  designed  and  implemented  to 
meet  or  exceed  a  minimum  performance 
standard,  which  Is  expressed  as 
emission  levels  in  ares  wide  average 
grams  per  mile  (gpm)  for  certain 
pollutants.  The  perfbrmanoe  standard 
shall  be  established  using  local 
characteristics,  such  as  vehicle  mix  and 
local  fuel  controls,  and  the  following 
modeling  I/M  program  parsmetera: 
network  type,  start  date,  test  frequency, 
model  year  coverage,  vehicle  type 
coverage,  exhaust  emission  test  type, 
emission  standards,  emission  control 
device,  evaporative  system  function 
checks,  stringency,  wnaiver  rate. 


compliance  rate  and  evaluation  date. 
The  emission  levels  achieved  by  the 
state's  pregram  design  shall  be 
calculsted  using  the  most  current 
version,  at  the  time  of  submittal,  of  the 
EPA  mobile  source  emission  factor 
model.  Areas  shall  meet  the 
performance  standard  for  the  pollutants 
which  cause  them  to  be  subject  to 
enhanced  I/M  requirements.  In  the  case 
of  ozone  nonattainment  areas,  the 
performance  standard  must  be  met  for 
both  NOx  and  HC.  The  Maryland 
submittal  must  meet  the  enhanced  I/M 
performance  standard  for  HC  and  NOx 
in  all  subiect  I/M  areas. 

The  Maryland  submittal  includes  a 
modeling  demonstration  of  the 
performance  standard  that  uses  the 
following  program  design  parametera. 
EPA  here  notes  that  not  all  of 
Marylsnd's  psrameter  assiunptions  are 
acceptable,  and  as  a  condition  of  this 
rul«naking  Maryland  must  remodel  its 
program  and  demonstrate  c<nnpliance 
with  the  I/M  performance  standard: 


Parameter 


Msiytsntfs  program 


Network  type  _ 

Start  date  »„»...._..»«^...._ 

Test  frequency  „ _ 

Model  year/vahide  type  oovaraoe 


ExtMHist  emissions  test  type 
Emission  starKlards 


Emission  oontroi  dsvice  visual  inspection 
Evaporative  system  function  ctwcks  


Stringency  rata  pre-1981  vehide  failure) 

Wsiver  rate 

Compliance  rate 

Evaiuation  dates  


Centraized,  tssHxity. 

1964  (exislSx)  praonm):  1988  and  1997  (n«w  pressure  and  purge  testing  elements). 

Bianniai  0.a  every  ttn  years). 

1968  and  newer  mods!  year  (1968  *)  IgN  duty  gesoine  vehicles  (LDGV);  Ig^t  duty  gasolne 

tnx*s  1  A  2  (L0QT1,  LDQT2):  heavy  duty  gesoNne  veMdes  up  to  26.000  !»  gross  vehicle 

weight  (HDQV). 
IM240,  transient  last  type  tor  al  modsl  year  vshides  in  program. 
0.8  gpm  HC,  15  gpm  CO,  2.0  gpm  NOx  up  unti  January  1,  1999;  0.6  gpm  HC,  15  gpm  CO 

and  1.6  gpm  NOx  after  Oeosmber  31,  1998.  (Also,  transient  standards  can  be  tound  in  the 

Mwyiwid  I/M  rsgiMions:  June  10.  1994  edUon  o(  the  A«vy<and  BUteCin.] 
Pressure  and  purge  check  on  al  modal  year  vehictos. 
Pressure  dscay  test  ->  1968  *  vshidsa. 
Purge  tsst  —  1964  +  veNdss. 
40%. 
3%. 
100%. 
July  1999.  July  2002.  July  2006. 


Since  Maryland  used  inappropriate 
assumptions  in  modeling  the  program, 
Maryland's  modeling  demonstration 
was  not  performed  correctly,  and 
submittal  of  a  proper  modeling 
demonstration  by  Maryland  is  a 
condition  for  full  approval  of  the  SIP 
revision.  Therefore.  Maryland  must 
remodel  the  program  using  valid 
assumptions  and  verify  for  EPA  that  the 
I/M  program  in  Maryland  meets  or 
exceeds  the  model  I/M  program 
performance  standard.  This 
demonstration  must  prove  that  the 
Maryland  program  design  will  meet  the 
minimum  enhanced  I/M  performance 
standard,  expressed  in  gpm.  for  HC.  and 
NO,,  for  the  years  2002  and  2005  for  all 
areas  of  Maryland  covered  by  the 
program.  These  evaluation  years 
represent  a  change  from  the  originally 


required  dates  of  1909,  2002  and  2005. 
EPA  believes  that  new  modeling  of  the 
program  should  not  include  a  1990 
evaluation  year,  due  to  changes  in 
program  implementation  schedules  as 
per  the  National  Highway  Systems 
Designations  Act  of  1995.  Other 
program  assumptions  should  be 
carefully  verified  by  Maryland  when 
this  demostration  is  made  to  EPA.  A 
more  detailed  discussion  of  the  program 
design  parameters  can  be  found  in  the 
Technical  Support  Document  (TSD), 
dated  Septembisr  3, 1096,  compiled  by 
EPA  in  evaluating  Maryland's  program. 
Maryland  should  refer  to  the  TSD  for 
further  instructions  on  remodeling  of 
the  program  as  designed. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Maryland  SIP 
based  on  receiving  within  30  days  of  the 


publication  of  this  document, 
Maryland's  commitment  to  submit  to 
EPA  by  a  date  certain,  within  1  year  of 
the  final  conditional  rulemaking,  a 
modeling  demonstration  of  the  program 
using  the  appropriate  assumptions  and 
methodology  (which  are  further 
discussed  in  more  detail  in  the  TSD).  If 
Maryland  fails  to  make  the  commitmeni 
EPA  proposes  in  the  alternative  to 
disapprove  the  SIP.  If  Maryland  fails  to 
meet  the  condition  by  the  date 
specified,  EPA  proposes  to  convert  this 
rulemaking  to  a  disapproval  at  that  time 
by  letter. 

Network  Type  and  Program 
Evaluation — tO  CFR  51.353 

The  enhanced  program  must  include 
an  ongoing  evaluation  to  quantify  the 
emission  reducti(Mi  benefits  of  the 
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program,  and  to  determine  if  the 
program  is  meeting  the  requirements  of 
the  Act  and  the  federal  I/M  regulation. 
The  SIP  shall  include  details  on  the 
program  evaluation  and  shall  include  a 
schedule  for  submittal  df  biennial 
evaluation  reports,  data  fit>m  a  state 
monitored  or  administered  mass 
emission  test  of  at  least  0.1%  of  the 
vehicles  subject  to  inspection  each  year, 
description  of  the  sampling 
methodology,  the  data  collection  and 
analysis  system  and  the  legal  authority 
enabling  the  evaluation  program.  In 
addition  to  these  requirements,  the  state 
should  also  be  prepared,  in  accordance 
with  this  section  of  the  I/M  rule,  to 
provide  in  the  biennial  report,  the 
results  of  undercover  surveys  of 
inspector  effectiveness  related  to 
identifying  vehicles  in  need  of  repair. 
Also,  the  state  should  be  prepared  in  its 
biennial  reports  to  provide  local  fleet 
emission  factors  in  assessing  the  actual 
effectiveness  of  the  I/M  program. 

The  submittal  includes  an  ongoing 
program  evaluation  that  meets  the 
federal  I/M  regulation  requirements. 
EPA  believes  that  Maryland  has  the 
authority  to  implement  this  portion  of 
the  program  under  its  general  authority 
for  the  program. 

Adequate  Tools  and  Resources — 40  CFR 
51.354 

The  federal  regulation  requires  the 
state  to  demonstrate  that  adequate 
funding  of  the  program  is  available.  A 
portion  of  the  test  fee  or  separately 
assessed  per  vehicle  fee  shall  be 
collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approaches  are 
acceptable  if  demonstrated  that  the 
funding  can  be  maintained.  Reliance  on 
funding  frxim  the  state  or  local  General 
Fund  is  not  acceptable  unless  doing 
otherwise  would  be  a  violation  of  the 
state's  constitution.  The  SIP  shall 
include  a  detailed  budget  plan  which 
describes  the  source  of  funds  for 
personnel^  program  administration, 
program  enforcement,  and  purchase  of 
equipment.  The  SEP  shall  also  detail  the 
number  of  personnel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance  and  other  necessary 
functions. 

The  July  1995  SIP  revision 
documented  sufficient  funds, 
equipment  and  personnel  have  been 
appropriated  to  meet  program  operation 
requirements  for  1995  and  1996. 
However,  no  ufidate  on  the  program's 
financial  figures  were  provided  with  the 
SIP  revision  amendment  made  in  March 
1996.  In  the  1995  submittal,  a  test  fee  of 


$17  was  set  by  Maryland  and  the 
contractor  to  cover  the  operation  costs 
of  the  program,  and  approximately  $6 
from  each  f^  which  was  to  covw 
Maryland's  administrative  costs  for 
quality  control  and  assurance.  Since  the 
test  fee  was  capped  at  $14  by  a  change 
in  the  program's  enabling  legislation, 
the  quality  control  budget  for  this 
program  appears  to  have  been  cut  by 
one  half.  'Therefore,  as  a  condition  of 
this  rulemaking,  Maryland  should 
commit  to  providing  updated  budget 
information  to  EPA  for  the  years  1997 
and  1998,  including  a  detailed 
explanation  of  the  number  of  personnel 
dedicated  to  quality  assurance,  data 
analysis,  program  administration,  and 
enforcemmt.  Further,  Maryland  should 
give  its  budget  allotment  for  the 
equipment  resources  that  will  be  needed 
to  run  an  effective  quality  assurance 
program,  including  facilities  and 
computer  costs  required  for  data 
analysis,  processing  and  reporting. 

EPA  understands  that  Maryland  has 
made  certain  provisions  to  account  for 
changes  cited  above  in  the  program's 
budget  structure  and  test  fee,  and  EPA 
is  merely  requesting  an  update  of  the 
program's  budgetary  documentation  in   . 
order  to  satisfy  this  condition. 

Maryland's  submittal  has  not 
provided  the  necessary  docimientation 
for  this  section  to  show  that  Maryland 
meets  the  adequate  tools  and  resources 
requirements  set  forth  in  the  federal  1/ 
M  regulations  and  is  therefore,  not 
approvable. 

Therefore,  EPA  proposes  to 
conditicmally  approve  the  Maryland  SIP 
based  upon  a  commitment  from 
Maryland  within  30  days,  to  obtain  and/ 
or  demonstrate  to  EPA  that  adequate 
funding  and  tools  exist  to  execute  the  1/ 
M  program  in  accordance  with  this 
section  of  the  I/M  rule,  by  a  date  certain 
within  1  year.  If  Maryland  fails  to  make 
the  commitment  EPA  proposes  in  the 
alternative  to  disapprove  the  SIP.  If 
Maryland  fails  to  meet  the  condition  by 
the  date  specified,  EPA  proposes  to 
convert  this  rulemaking  to  a  disapproval 
at  that  time  by  letter. 

Test  Frequency  and  Convenience— 40 
CFR  51.355 

The  enhanced  I/M  perf(Mrmance 
standard  assumes  an  annual  test 
frequency;  however,  other  schedules 
may  be  approved  if  the  performance 
standard  is  achieved.  The  SIP  shall 
describe  the  test  year  selection  scheme, 
how  the  test  frequency  is  integrated  into 
the  enforcement  process  and  shall 
include  the  legal  authority,  regulations 
or  contract  provisions  to  implement  and 
enforce  the  test  frequency.  "The  program 
shall  be  designed  to  provide  convenient 


service  to  the  motorist  by  ensuring  short 
wait  times,  short  driving  distances  and 
regular  testing  houra. 

The  Maryland  enhanced  I/M 
regulation  provides  for  a  biennial  test 
frequency.  Maryland's  Transportation 
Article  and  Maryland's  I/M  regulation 
provide  the  legal  authority  to  implement 
and  miforce  the  biennial  test  frequency. 
The  Maryland  I/M  Request  for  Proposals 
(RFP),  and  the  Maryland  I/M 
contractors's  bid  response  provide 
sufficient  evidence  that  convenient 
services  will  be  provided  to  the 
motorist. 

The  Maryland  submittal  meets  the  test 
frequency  and  convenience 
requirements  of  the  federal  I/M 
regulations  and  is  approvable. 

Vehicle  Coverage — 40  CFR  51.356 

The  performance  standard  for 
enhanced  I/M  programs  assumes 
coverage  of  all  1968  and  later  model 
year  light  duty  vehicles  and  li^t  duty 
trucks  up  to  8,500  pounds  GVWR,  and 
includes  vdiicles  operating  on  all  fuel 
types.  Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Vehicles 
registered  or  required  to  be  registered 
within  the  I/M  program  area  boundaries 
and  fleets  primarily  operated  within  the 
I/M  program  area  boundaries  and 
belonging  to  the  covered  model  yeare 
and  vehicle  classes  comprise  the  subject 
vehicles.  Fleets  may  be  officially 
inspected  outside  of  the  normal  I/M 
program  test  facilities,  if  such 
alternatives  are  approved  by  the 
program  administration,  but  shall  be 
subject  to  the  same  test  requirements 
using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  independent,  test-only 
facilities,  according  to  the  requirements 
of  40  CFR  51.353(a).  Vehicles  which  are 
operated  on  Federal  installations 
located  within  an  I/M  program  area 
shall  be  tested,  regardless  of  whether  the 
vehicles  are  registered  in  the  State  or 
local  I/M  area. 

The  federal  I/M  regulation  requires 
that  the  SIP  shall  include  the  l^al 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement,  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program 
and  a  plan  for  how  those  vehicles  are  to 
be  identified  including  v^cles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area,  and  a 
description  of  any  special  exemptions 
including  the  percentage  and  number  of 
vehicles  to  be  impacted  by  the 
exemption. 

The  Maryland  enhanced  I/M  program 
requires  coverage  of  all  1977  and  newer 
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LDGV.  LDGTl  and  LDGT2.  and  HDGV 
up  to  26.000  pounds  GVWR  which  are 
registered  or  required  to  be  registered  in 
the  I/M  program  area.  As  of  the  date  of 
the  SIP  submitul,  1.4  million  vehicles 
per  yeer  (2.8  million  biennially)  will  be 
subject  to  enhanced  I/M  testing. 
Meryland's  regulation  does  not 
currently  Include  vehicles  operating  on 
all  fuel  types  but  Maryland  commits  to 
adding  the  required  testing  of  these 
vehicles  once  EPA  promubates 
regulations  on  alteniative  nieled  vehicle 
I/M  testing.  Subtitle  2  of  the 
Transportation  Article  and  the 
Maryland  I/M  regulation  provide  the 
tegai  authority  to  implement  and 
enforce  the  vehicle  coverage. 

Maryland's  program  provides  for  Qeet 
self-testing  for  the  first  yeer  of  the 
program,  using  the  same  testing 
requirenenti  and  the  same  quality 
control  standards  as  the  contiactor-run 
component.  Maryland's  plan  for  testing 
fleet  vehicles  is  aoceDtable  and  meets 
the  raquiiements  of  toe  federal  I/M 
regulation.  Maryland's  regulation 
requires  vehiclM  which  are  operated  on 
Federal  Installations  located  within  an 
I/M  program  area  to  be  tested,  rsgardleas 
of  whether  the  vehicles  are  registered  in 
the  Stete  or  local  1/M  area,  and  is 
spprovsble. 

Maryland's  regulation  provides  for 
special  exemptions  for  fire,  rescue,  and 
ambulance  equipment  owned  or  leased 
by  State  or  local  eovemments.  snd  for 
rescue  iqued.  voluntary  fire  depertment 
or  ambulance  company  vehicles 
registered  ss  emeigency  vehicles.  Also 
exempted  sre  motorcjrcles,  gssollne 
trucks  greater  than  26,000  lbs,  Class  E 
snd  F  trucks  and  tractors.  Class  H 
school  vehicles.  Class  L  historic 
vehicles.  Class  N  street  rods,  CIsss  P 
passenger  buses,  diesel  and  electric 
vehicles,  all  model  year  1076  and  older 
model  years,  snd  military  tactical 
vehicles.  These  exemptions  are 
acceptable  under  this  section  of  the  I/M 
requirements. 

The  SIP  revision  does  not  include  a 
full  description  of  the  State's  plan  for 
how  subject  vehicles  %vill  be  idoitified. 
Also.  Maryland  does  not  describe  the 
mechanism  for  identification  of  vehicles 
that  are  routinely  operated  in  the 
program  area  but  that  may  not  be 
registered  in  the  aree.  The  SIP  does  not 
provide  an  estimate  of  the  number  of 
unregistered  vehicles  operating  in  the 
program  aree.  Maryland  should  ensure 
that  all  elements  of  this  section  of  the 
I/M  rule  are  addressed  for  SEP  purposes, 
and  for  the  purpose  of  implementing  an 
effective  program. 

Therefore.  cPA  proposes  to 
conditionally  spprove  the  Maryland  SIP 
based  upon  a  commitment  from 


Maryland  within  30  days,  to  provide  an 
expluiatian  of  how  all  subject  vehicles 
in  the  program  will  be  identified,  and 
cure  all  ofthe  deficiencies  related  to 
this  section  of  the  I/M  rule  as  explained 
above,  by  a  date  certain  edthin  1  year. 
If  Maryland  fails  to  make  the 
commitment  EPA  proposes  in  the 
alternative  to  disapprove  the  SIP.  If 
Maryland  Ui*  to  meet  the  condition  by 
the  date  specified,  EPA  proposes  to 
convert  this  rulemaking  to  a  disapproval 
at  that  time  by  letter. 

Test  Procaduru  and  Standard$—W 
CFR  51.357 

Written  taat  prooaduras  and  paaa/hil 
standards  shall  be  ■atablishod  and 
followed  for  eech  model  yeer  and 
vehicle  type  included  in  dm  program. 
Taat  prooaduras  and  standards  are 
detaiVsd  in  40  CFR  51.357  and  in  the 
EPA  document  entitled  "High-Tech  I/M 
Test  Prooedurea.  Emission  Sandards. 
Quality  Control  Rsquirements.  and 
Equipment  Specifications".  EPA-AA- 
EPSD^M-43-1.  dated  April  1094.  The 
federal  I/M  regulation  also  lemdraa 
vsliicles  that  have  been  ahered  from 
their  original  certified  configuration  (i.e. 
engine  or  fuel  switdhing)  to  be  tested  in 
the  same  manner  as  other  subiect 
vehicles. 

Maryland  regulations  and  Section  Vn 
of  the  RFP  provide  written  test 
procedures  for  transient  emission  and 
evaporative  system  purge  and  pressure 
testing  in  accordance  with  the 
requirements  of  the  I/M  rule.  However, 
propoeed  changes  to  Maryland 
regulations  will  prohibit  the  invasive 
testing  procedures  previously 
recommended  by  EPA  and  originally 
adopted  by  Maryland.  The  proposed 
non-invasive  gas-cap  only  check  does 
not  have  written  procedures  given  in  the 
SIP  revision  smendment.  EPA  notes  that 
Maryland  was  unable  to  provide  written 
proosdures  for  this  element  in  the 
March  submittal  since  this  test  is 
diffisrent  from  the  pressure  test 
originally  slated  for  Maryland's 
program.  EPA  also  understands  that 
Maryland  did  not  hsve  gas-cap  test 
prooBdures  avaiable  at  the  time  of  the 
March  1096  submittal,  as  a  resuh  of 
legislative  changes  st  Maryland  and 
federal  level.  However,  Maryland 
should  now  be  able  to  quickly 
encorporate  testing  procedures  for  this 
element  into  its  program,  and  provide 
these  specifications  as  part  of  its  SIP 
revision  to  EPA.  EPA  cautions  Maryland 
however,  that  this  type  of  pressure 
check  does  not  achieve  the  amission 
reduction  credit  of  that  in  EPA's 
pressure  test  regulations.  Maryland 
anticipates  non-invasive  purge  and 
pressure  procedures  will  oe  developed 


in  the  future,  and  oonunits  to  adopting 
non-invasive  purae  nrooaduraa  when 
they  become  avaUaUe. 

"nM  Maryland  regulation  provides  for 
two  sots  of  pennanant  amission 
standards  for  the  transient  test,  one  set 
which  applies  from  1997  through  1998; 
and  a  second  set  of  mose  stringent 
standards  that  will  apply  in  calendar 
year  1999  and  later.  The  schedule  for 
implementation  of  the  permanent 
standards  is  approvable  and  should  be 
used  in  the  perfonnance  standard 
modeling  demonstration. 

Marylaml  regulations  do  not  meet  the 
requirements  (^the  I/M  rule  on  several 
counts.  Maryland  must  include  by 
rsgulitticm,  a  provision  to  prohibit 
against  prior  repair  or  adjustment  to 
vehicles  at  the  testing  fodlities  at  the 
time  the  inspection  is  being  performed. 
Maryland  should  also  include  as  part  of 
its  SIP  revision,  all  applicable  state 
regulations  that  address  testing  of 
vehkdes  with  switched  engines  and 
regulations  that  address  vwiicles  with 
no  certified  snidne  configuration. 

Thefefore,  EPA  propoaes  to 
conditionally  approve  the  Maryland  SIP 
based  uprai  a  commitment  from 
Maryland  within  30  days,  to  ammid 
Maryland's  regulation  to  prohibit  repair 
at  adfustment  at  testing  fiKdhties  and 
cure  all  of  the  deficiencies  related  to 
this  section  of  the  I/M  rule  as  explained 
above,  by  a  date  certain  within  1  year. 
If  Maryland  fisils  to  make  the 
commitment  EPA  piopoees  in  the 
alternative  to  disapprove  the  SIP.  If 
Maryland  fails  to  meet  the  condition  by 
the  date  specified.  EPA  proposes  to 
convert  tUs  rulemaking  to  a  disapproval 
at  that  time  by  letter.  Under  this 
commitment.  Maryland  must  adopt 
pressure  test  procedures  beyond  the  gas- 
cap  check  if  Maryland  is  to  take  credit 
for  pressure  testing  in  its  modeling 
demonstration  of  the  performance 
standard. 

EPA  proposes  to  conditionally 
approve  the  Maryland  SIP  based  on 
Maryland's  commitment  to  amend  its 
regulations  at  the  time  when  non- 
invasive procedures  become  available 
from  EPA.  Maryland  need  not  submit  a 
commitment  to  adopt  purge  procediires, 
since  one  is  already  contained  in  the  SIP 
revision  amendment. 

Test  Equipment — «7  CFR  51.358 

Computerized  test  systems  are 
required  for  performing  any 
measurement  on  subiect  vehicles.  The 
federal  I/M  regiilation  requires  that  the 
SIP  submittal  include  written  technical 
spedfifations  for  all  test  equipment 
iiaed  in  the  program.  The  specifications 
shall  describe  the  emission  analysis 
process,  the  neosssary  test  equipment, 


Federal 


/ 


Vol.  61, 


No.  212  /  Thiirsda^ 


October  31, 


1996  / 


a 


Rules 


^6189 


the  required  features,  and  written 
acceptance  testing  criteria  and 
procedures. 

Maryland's  submittal  contains  the 
written  technical  specifications  for  all 
emissicm  test  equipment  to  be  used  in 
the  program.  The  specifications  require 
the  use  of  computerized  test  systems. 
The  specifications  also  include 
V  performance  features  and  functional 
characteristics  of  the  computerized  test 
systems  which  meet  the  federal  I/M 
regulations  and  are  approvable.  EPA 
believes  that  Maryland  has  adequately 
addressed  the  requirement  to  update 
emission  test  equipment,  in  order  to 
accommodate  new  technology  vehicles 
and  changes  to  the  program,  through  the 
annual  reporting  requirement  found  in 
Maryland's  SIP  revision. 

Maryland's  program  is  deficient  with 
respect  to  the  gas-cap  check  referenced 
in  COMAR  11.14.08.12.  which  does  not 
have  wrritten  specifications  as  required 
by  the  I/M  rule,  and  therefore  must  be 
made  a  condition  of  this  rulemaking. 
EPA  again  notes  that  Maryland  was 
unable  to  provide  specifications  for  this 
element  in  the  March  submittal  since 
this  test  is  diffraent  from  the  pressure 
test  originally  slated  for  Maryland's 
program.  EPA  also  understands  that 
Maryland  did  not  have  gas-cap  test 
specifications  available  at  the  time  of 
the  Match  1996  submittal,  as  a  result  of 
legislative  changes  at  the  state  and 
federal  level.  However,  Maryland 
should  now  be  able  to  quickly 
incorporate  testing  specifications  for 
this  element  into  its  program,  and 
provide  these  specifications  as  part  of 
its  SIP  revision  to  EPA. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Maryland  SIP 
based  upon  a  commitment  from 
Maryland  within  30  days,  to  incorporate 
written  gas-cap  check  testing  procedures 
into  Maryland's  regulations,  by  a  date 
certain  within  1  year.  If  Maryland  fails 
to  make  the  commitment  EPA  proposes 
in  the  alternative  to  disapprove  the  SIP. 
If  Maryland  fails  to  meet  the  condition 
by  the  date  specified,  EPA  proposes  to 
convert  this  rulemaking  to  a  disapproval 
at  that  time  by  letter. 

Quality  Control— 40  CFR  51.359 

Quality  control  measures  shall  insure 
that  emission  measurement  equipment 
is  calibrated  and  maintained  property, 
and  that  inspection,  calibration  recrads. 
and  control  charts  are  accurately 
created,  recorded  and  maintained. 

Maryland's  submittal  contains  the 
State's  regulations,  the  RFP  and  the 
contractor's  bid  response,  which 
together  describe  and  establish  quaUty 
control  measures  for  the  emission 
measurement  equipment,  record 


keeping  requirements  and  measures  to 
maintain  the  security  of  all  documents 
used  to  establish  compliance  with  the 
inspection  requirements.  Maryland 
believes,  and  EPA  agrees  that  the  unique 
identification  number  given  on  each 
vehicle  inspection  report  (VIR)  is  an 
adequate  measwe  that  Maryland  uses  to 
maintain  counterfeit  resistant 
compliance  documents.  Further,  the 
VIRs  issued  to  each  lane  inspector  are 
accounted  for  on  a  numbered  basis,  and 
lane  inspectors  are  responsible  for  the 
number  of  compliance  documents 
issued  while  on  duty. 

Maryland's  SIP  revision  meets  all  of 
this  section's  requirements,  and  is 
approvable  with  respect  to  those  r. 

Waivers  and  Compliance  Via  Diagnostic 
Inspection — 40  CFR  51.360 

The  federal  I/M  regulation  allows  for 
the  issuance  of  a  waiver,  which  is  a 
form  of  compliance  with  the  program 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards.  For  enhanced  I/M 
programs,  an  e}q>enditiire  of  at  least 
$450  in  repairs,  adjusted  annually  to 
reflect  the  change  in  the  Consumer  Price 
Index  (CPI)  as  compared  to  the  CFI  for 
1989,  is  required  in  order  to  qualify  for 
a  waiver.  Waivers  can  only  be  issued 
after  a  vehicle  has  failed  a  retest 
performed  after  all  qualifying  repairs 
have  been  made.  Any  available  warranty 
coverage  must  he  used  to  clbt&in  repairs 
before  expenditures  can  be  coimted 
toward  the  cost  limit.  Tampering  related 
repairs  shall  not  be  applied  toward  the 
cost  limit.  Repaira  must  be  appropriate 
to  the  cause  of  the  test  Cailiue.  l^e 
federal  regulation  allows  for  compliance 
via  a  diagnostic  inspection  after  felling 
a  retest  on  emissions  and  requires 
quality  control  of  waiver  issuance.  The 
SIP  must  set  a  maximum  waiver  rate 
and  must  describe  corrective  action  that 
would  be  taken  if  the  waiver  rate 
exceeds  that  committed  to  in  the  SIP. 

Subtitle  2  of  Maryland's 
Transportatim  Article,  and  the 
Maryland  I^  regulaticm  provide  the 
necessary  authority  to  issue  waivers,  set 
and  adjust  cost  limits,  administer  and 
enforce  the  waiver  system,  and  set  a 
$450  cost  limit  and  allow  for  an  annual 
adjustmoit  of  the  cost  limit  to  reflect  the 
change  in  the  CPI  as  compared  to  the 
CPI  in  1989.  The  Maryland  regulation, 
the  RFP,  and  the  contractor's  bid 
response  include  provisions  that 
address  waiver  criteria  and  procedures, 
including  cost  limits,  tampering  and 
warranty  related  repairs,  quality  control 
and  administration.  These  provisions 
meet  the  federal  I/M  regulations 
requirements  and  are  approvable.  In 
cases  of  economic  hardship,  time 


extensions  are  allowed  under  the 
program,  but  the  length  of  the  extension 
may  not  exceed  one  test  cycle.  Maryland 
has  set  a  maximum  waivw  rale  of  3% 
for  both  pre-1981  and  1981  and  later 
vehicles  and  has  Stated  that  corrective 
action  will  be  taken  if  the  waiver  rate 
exceeds  3%.  Maryland  should  use  this 
waiver  rate  in  the  performance  standard 
modeling  demonstration. 

The  Maryland  SIP  revision  does  not 
specify  the  criteria  that  it  will  use  to 
determine  economic  hardship,  and  it  is 
unclear  to  EPA  if  Maryland  intends  to 
grant  fiill  waivers  from  compliance  with 
the  program  as  a  result  of  economic 
hardship,  or  if  Maryland  only  intends  to 
issue  time  extensions  for  the  purpose  of 
compliance  with  the  program. 
Therefore,  as  a  condition  of  approval, 
Maryland  should  provide  further 
documentation  for  this  area,  and  fully 
explain  the  criteria  that  Maryland  will 
use  to  issue  these  exemptions  or 
extensions. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Maryland  SIP 
based  upon  a  commitment  from 
Maryland  within  30  days,  to  fully 
document  this  aspect  of  the  program 
and  establish,  if  necessary,  criteria  for 
granting  hardship  exemptions  by 

'  regulation  or  procedures  manual  and 
cure  all  of  the  deficiencies  related  to 
this  section  of  the  I/M  rule  as  explained 
above,  by  a  date  certain  %vithin  1  year. 
If  Maryland  fails  to  make  the 
commitment  EPA  proposes  in  the 
alternative  to  disapprove  the  SIP.  If 
Maryland  fails  to  meet  the  condition  by 
the  date  specified,  EPA  proposes  to 

convert  this  rulemaking  to  a  disapproval 

at  that  time  by  letier. 

Motorist  Compliance  Enforcement — 40 
CFR  51.361 

The  faderal  regulation  requires  that 
compliance  shall  be  ensured  through 
the  denial  of  motor  vehicle  registration 
in  enhanced  I/M  programs  unless  an 
exception  for  use  of  an  existing 
alternative  is  approved.  The  Sff*  shall 
provide  information  concerning  the 
enforcement  process,  legal  authority  to 
implement  and  enforce  the  program, 
and  a  commitment  to  a  compliance  rate 
to  be  used  for  modeling  purposes  and  to 
be  maintained  in  practice. 

Title  23,  Subtitle  2,  ofthe  Maryland 
Transportation  Article  and  the 
Maryland  I/M  regulation  provide  the 
legal  authority  to  implement  a 
registration  denial  system.  Maryland's 
program  will  use  a  registration 
suspension  mechanism,  followed  by 
r^stration  denial  if  the  vehicle  is  not 
in  compliance  with  the  inspection 
requiremmit  on  the  subsequent 
registration  renewal  period. 
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As  a  condition  of  this  approval, 
Maryland  needs  to  provid*  EPA  with  a 
description  of  the  compliance 
enforcement  program  for  those  vehicles 
routinely  operateid  in.  but  not 
necessarily  registered  in  the  pfogram 
area.  The  Maryland  SIP  revision  does 
state  that  MVA  routinely  identifies  such 
vehicles,  but  more  information  is 
needed  as  to  how  this  targeting  and 
enforcement  lakes  place  in  Maryland. 
Maryland  needs  to  track  and  limit  the 
use  of  out-of-state  exemptions  as  well. 
An  explanation  as  to  the  handling  of 
out-of-state  vehicles  should  be  provided 
to  EPA  as  a  condition  of  this 
rulemaking.  Further.  Maryland  needs  to 
describe  the  mechanism  for  encouraging 
the  enforcement  of  vehicle  transfer 
requirements  when  vehicle  owners 
move  into  the  I/M  area.  For  the 
purposes  of  remodeling  the  program's 
demonstration  of  meeting  the  I/M 
performance  standard,  Maryland  will 
need  to  either  use  the  default  value  of 
96%  for  the  compliance  rate  (as 
documented  in  the  July  1995  SIP 
revision  submitted  to  EPA),  or  provide 
further  documentation  to  EPA  that 
proves  Maryland's  subeequent  claim  of 
100%  compliance  is  more  appropriate 
for  modeling  purposes.  Maryland's 
modeling  demonstration  should  include 
an  assessment  of  noncompliance  due  to 
loopholes,  counterfeiting  and 
unregistered  vehicles  in  the  area,  as  well 
as  the  number  of  vehicles  operating  in 
the  area  without  valid  registrations. 
Maryland  should  Include  estimates  of 
compliance  losses  and  the  impact  of 
fixes  to  the  compliance  enforcement 
program  based  upon  a  detailed  analysis 
of  actual  program  data.  Maryland  must 
also  commit  to  a  minimum  enforcement 
level  to  be  used  in  modeling  and 
maintained  in  operation  of  the  program. 
Maryland  needs  to  supply  EPA  with 
documentation  that  motorists  are 
routinely  cited  for  noncompliance  with 
the  registration  requirement  of 
Maryland's  law. 

Under  Maryland's  regulation,  those 
motorists  who  choose  not  to  comply 
with  the  inspection  requirement  will 
have  their  vehicle  registrations 
suspended.  The  I/M  rule  requires  that 
penalties  for  noncompliance  with  the 
program  be  mandatory  and  meaningful. 
Noncompliance  with  the  Maryland 
program  subiects  a  motorist  to  up  to 
$500  in  penalties.  While  EPA  does 
consider  this  penalty  meaningful  when 
compared  to  the  minimum  waiver 
expenditure  of  $450  in  1998.  Maryland 
should  adjust  the  penalty  for 
noncompliance  to  a  higher  rate  in  later 
years,  when  the  waiver  limit  is  adjusted 
to  include  the  CPl  increase.  In  this  way. 


noncompliance  with  tlw  pragrain  will 
continue  to  be  at  least  aa  costly  as 
compliance  with  the  pragram.  Further, 
EPA  undmatands  that  in  lieu  of  a  comt 
appearance  for  a  ragistration 
suspension,  a  motorist  may  plead  guiUy 
ana  pay  $250  plus  court  costs,  and 
aocspt  a  misdemeanor  conviction  onder 
State  law.  EPA  needs  clarificatioo  from 
Maryland  as  to  whether  a  motorist's 
vehicle  is  impounded  when  a  motcHist 
is  dted  for  driving  with  a  suspended 
registration.  Maryland  shouki  clarify  if 
this  is  the  case,  and  if  so,  EPA  considers 
the  $250  fine  coupled  with  saizure  of 
the  vehicls  as  an  adequate  and 
meaningful  measure  nv  the  purposes  of 
this  section. 

Also  per  the  I/M  rule,  Maryland  is 
required  to  have  an  external,  readily 
visible  means  of  determining  a  vehicle's 
compliance  with  the  registration 
requirement.  While  Msryland  does  not 
provide  such  information  in  its  SIP 
revision,  EPA  recognizes  that  such  an 
element  is  preaent  in  Maryland's 
registration  process.  EPA  expects  that 
Maryland  will  continue  the  practice  of 
issuing  month/year  sticken  to  afEbc  to  a 
vehicle's  license  plate  for  the  purpose  of 
externally  identifying  complvins 
vehicles.  Maryland  will  need  to  keep 
this  practice  instituted  for  as  long  as  the 
I/M  program  is  operational  in  order  for 
this  program  to  remain  approvable. 
Should  Maryland  discontinue  or  change 
this  practice.  Maryland  will  need  to 
notify  EPA  as  to  the  replacement 
enforcement  mechanism  that  will  be 
used  for  this  requirement,  or  EPA  may 
find  that  Maryland  has  failed  to 
implement  the  program. 

Maryland  also  needs  to  supply  EPA 
with  proof  that  all  types  of  fraud  are 
prevented  at  the  time  of  vehicle 
registration,  especially  throu^ 
manipulation  of  registration  or  titling 
requirements.  All  exemption-triggering 
elements  to  a  vehicle's  registration 
should  be  confirmed  through  physical 
examination  of  the  vehicle.  Maryland 
does  require  valid  documentation  to 
prove  addreas  changes  into  or  out  of  the 
1/M  program  areas,  however,  there  is  no 
evidence  in  the  SIP  revision  that 
Maryland  visually  verifies  exemption- 
triggering  registration  status  for 
v^cles.  This  is  an  important  fecit  of 
the  program  implementation,  and 
Maryland  will  need  to  submit  a 
commitment  to  correct  this  provision  for 
the  purposes  of  compliance  with  this 
section. 

Therefore,  EPA  propoees  to 
conditionally  approve  the  Maryland  SIP 
based  upon  a  commitment  from 
Maryland  «vithin  30  days,  to 
demonstrate  that  an  acceptable 
enforcement  compliance  program  exists 


in  acooidancB  with  this  section  of  the  1/ 
M  rule  and  cure  all  of  the  deficiencies 
related  to  this  section  of  the  I/M  rule  as 
axplained  above,  by  a  date  certain 
within  1  year.  If  Maryland  feils  to  make 
the  conunitment  EPA  propoeea  in  the 
alternative  to  disapprove  the  SIP.  If 
Maryland  bits  to  meat  the  cooditlon  by 
the  date  specified.  EPA  proposes  to 
convert  this  rulemaking  to  a  disapproval 
at  that  time  by  letter. 

Motorist  Compliance  Enforcement 
Program  Oversight— 40  CFR  51.362 

The  federal  I/M  regulation  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  foUow 
effective  program  management 
practices,  including  ad)u8tnwnts  to 
improve  operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quality  assurance  procedures  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  information  management  system 


shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
prMram. 

ToB  Maryland  SIP  does  not  describe 
how  the  enforcement  program  overeight 
is  quality  controlled  and  quality 
assured.  The  SIP  revision  does  not 
include  the  procedures  docimient  that 
will  detail  the  specifics  of  the 
implementation  of  the  oversight 
program.  Maiyland  should  include  a 
description  of  the  program's  information 
management  activities,  as  well  as  the 
written  proosdures  for  the  activities  of 
enforcement  personnel  involved  in 
monitoring  the  program,  and  the 
procedures  uaeo  for  auditing  the 
enforcement  personnel.  The  penalties 
associated  with  testing  stations'  missing 
program  docimients  should  also  be 
included  in  Maryland's  quality 
assurance  program,  and  should  reflect 
the  "street  value"  of  such  items  (i.e.  test 
fee  plus  the  minimum  waiver 
expenditure). 

Maryland  needs  to  specify  how  and 
when  periodic  auditing  and  analysis  of 
the  testing  database  will  occiu-. 
Comparison  of  the  testing  and 
enforcement  database  needs  to  be  done 
to  determine  program  effectiveness  and 
to  trigger  additional  enfdrcemmt 
activities  if  irregularities  are  found  in 
the  system.  Compliance  of  the  in-use 
fleet  should  be  assessed  through  parking 
lot  surveys  and  road-side  pullovers. 

Therefore.  EPA  proposes  to 
conditionally  approve  the  Maryland  SIP 
based  upon  a  commitment  from 
Maryland  within  30  days,  to 
demonstrate  that  an  acceptable 
enforcement  compliance  overeight 
program  exists  in  accordance  with  this 
section  of  the  I/M  rule  and  cure  all  of 
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the  deficiencies  related  to  this  section  of 
the  I/M  rule  as  explained  above,  by  a 
date  certain  within  1  year.  If  Maryland 
feils  to  make  the  commitment  EPA 
proposes  in  the  alternative  to 
disapprove  the  SIP.  If  Maryland,  feils  to 
meet  the  condititui  by  the  date 
spiedfied,  EPA  proposes  to  convert  this 
rulemaking  to  a  disapproval  at  that  time 
by  letter. 

Quality  Assurance — 40  CFR  51.363 

An  ongoing  quality  assurance 
program  shall  be  implemented  to 
discover,  owrect  and  prevent  fraud, 
waste,  and  abuse  in  the  program.  The 
program  shall  include  covert  and  overt 
perrormance  audits  of  the  inspectws, 
audits  of  station  and  inspector  records, 
eouipment  audits,  and  formal  training  of 
all  State  I/M  enforcement  officials  and 
auditore.  A  description  of  the  quality 
assurance  program  which  includes 
written  procedure  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP. 

The  Maryland  submittal  commits  to 
establishing  separate  procedures  for 
conducting  ovwt  and  covert  audits. 
These  audits  results  should  be  recorded 
and  retained  in  station  and  inspector 
files.  As  a  condition  of  this  rulemaking. 
Maryland  should  provide  EPA  with  this 
documentation.  Performance  audits  of 
inspectora  will  consist  of  both  covert 
and  overt  audits.  Maryland  does  not 
specify  in  the  SIP  revision  the  minimum 
number  of  covert  vehicles  that  will  be 
employed  to  conduct  covert  auditing. 

'Therefore,  EPA  proposes  to 
conditionally  approve  the  Maryland  SDP 
based  upon  a  commitment  from 
Maryland  within  30  days,  to  establish 
acceptable  auditing  procedures  in 
accordance  with  this  section  of  the  I/M 
rule  and  cure  all  of  the  deficiencies 
refeted  to  this  section  of  the  I/M  rule  as 
explained  above,  by  a  date  certain 
within  1  year.  If  Maryland  feils  to  make 
the  commitment  EPA  proposes  in  the 
alternative  to  disapprove  the  SIP.  If 
Maryland  fails  to  meet  the  condition  by 
the  date  specified,  EPA  proposes  to 
convert  this  rulemaking  to  a  disapproval 
at  that  time  by  letter. 

Enforcement  Against  Contractors. 
Stations  and  Inspectors — iO  CFR  51.364 

Enforcement  against  licensed  stations, 
contractors  and  inspectors  shall  include 
swift,  sure,  effective,  and  consistent 
penalties  for  violation  of  program 
requirements.  The  federal  I/M 
regulation  requires  the  establishment  of 
minimum  penalties  for  violations  of 
program  rules  and  procedures  which 
can  be  imposed  against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  establ^hing  and  imposing 


penalties,  civil  fines,  lioanae 
suspensions  and  revocati<ms  must  be 
included  in  the  SUP.  State  quality 
assurance  officials  shall  have  the 
authority  to  tempmarily  suspend  station 
and/or  inqiector  licenses  immedfetely 
upon  finding  a  viofetion  that  directly 
affects  emission  reduction  bmefits, 
imless  constitutiraially  prohibited.  An 
official  opinion  explaining  any  state 
constitutional  impediments  to 
immediate  suspension  authority  must 
be  included  in  the  submittal,  llie  SIP 
shall  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  mforoement  process, 
including  which  ag«icies,  courts  and 
jiuisdictions  are  involved,  who  will 
prosecute  and  adjudicate  cases  and  the 
resources  and  sources  of  those  resoiuces 
which  will  support  this  function. 

Maryland  does  not  provide  a  pmialty 
schedule  for  enforcement  against 
Maryland's  contractor,  stations  and 
inspectors.  The  program  does  not  give 
descriptions  of  die  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process. 
There  is  no  listing  of  the  responsible 
agencies,  courts,  and  jurisdictions 
involved  in  the  enforcement  procedures, 
nor  are  the  prosecuting  and  adjudicating 
parties  identified.  No  funding 
allocations  are  described  in  the  SIP 
revision  for  this  section.  Maryland 
should  ensure  that  penalties  against  the 
contractor  and  individual  inspectors 
conform  with  §  51.364  of  the  I/M  rule. 
These  penalties  should  include 
suspensions,  retainage  of  pay,  and 
retraining  of  inspectora  who  exhibit 
improper  conduct  The  oversight  agency 
should  have  the  authority  to  impose 
penalties  against  the  contractor,  even  if 
the  contractor  had  no  direct  knowledge 
of  the  inspector's  violation. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Maryland  SIP 
based  upon  a  commitment  from 
Maryland  within  30  days,  to  provide  for 
an  acceptable  penalty  schedule  in 
accordance  with  this  section  of  the  I/M 
rule  and  am  all  of  the  deficiencies 
related  to  this  section  of  the  I/M  rule  as 
explained  above,  by  a  date  certain 
within  1  year.  If  Maryland  £ails  to  make 
the  commitment  EPA  proposes  in  the 
alternative  to  disapprove  the  SIP.  If 
Maryland  fails  to  meet  the  condition  by 
the  date  specified,  EPA  proposes  to 
convert  this  ndemaking  to  a  disapproval 
at  that  time  by  letter. 

Data  Collection — 40  CFR  51.365 

Acciunte  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 
federal  I/M  regulation  requires  data  to 
be  gathered  on  each  individual  test 


conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
required  under  40  CFR  §  51.359. 
Maryland's  r^ufetion  and  RFP  require 
the  collection  of  data  on  each  individual 
test  conducted  and  describe  the  type  of 
data  to  be  cc^ected.  The  type  of  test 
data  collected  meets  the  feoOTal  I/M 
regulation  requirements  and  is 
appipovabfe. 

'The  submittal  also  commits  to  gatho- 
and  report  the  results  of  the  quality 
control  checks  required  under  40  CFR 
51.359  and  is  approvable. 

Data  Analysis  and  Reporting— 40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  allow  for  monitoring  and 
evaluation  of  the  program  by  the  state 
and  EPA.  The  federal  I/M  regufetion 
requires  annual  reports  to  be  submitted 
which  provide  information  and 
statistics  and  summarize  activities 
performed  for  each  of  the  following 
programs:  testing,  quaUty  assurance, 
quality  control  and  enforoement  These 
reports  are  to  be  submitted  by  July  and 
shall  provide  statistics  for  the  period  of 
January  to  December  of  the  previous 
year.  A  biennial  report  shall  be 
submitted  to  EPA  which  addresses 
changes  in  program  design,  regulations, 
legal  authority,  program  procedures  and 
any  weaknesses  in  the  program  found 
during  the  two  year  period  and  how 
these  problems  will  be  or  were 
corrected. 

The  Maryland  I/M  SIP  provides  for 
the  analysis  and  reporting  of  data  for  the 
testing  program,  quaUty  assurance 
program,  quality  control  program  and 
the  enforcement  program.  The  type  of 
data  to  be  analyzed  and  reported  on 
meets  the  federal  I/M  regufetion 
requirements  and  is  approvable. 
Maryland  commits  to  submit  annual 
reports  on  these  programs  to  EPA  by 
July  of  the  subsequent  year.  A 
commitment  to  submit  a  biennied  report 
to  EPA  which  addresses  reporting 
requirements  set  forth  in  40  CFR 
51.366(e)  is  also  included  in  the  SIP. 

Inspector  Training  and  Licensing  or 
Certification— 40  CFR  51.367 

The  fiaderal  I/M  regulation  requires  all 
inspectors  to  be  formally  trained  and 
licensed  or  certified  to  perform 
inspections. 

llie  Maryland  I/M  regulation  requires 
all  inspectors  to  receive  formal  training, 
and  be  certified  by  the  MVA. 
Maryland's  I/M  regulation,  the  RFP  and 
the  contractors'  proposal  include  a 
description  of  and  thd  information 
covered  in  the  training  program,  a 
desaription  of  the  required  written  and 
handsK>n  tests  and  a  description  of  the 
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certification  process.  However, 
recertificstion  of  inspectors  is  not 
required  by  Maryland  regulation.  As  a 
condition  of  this  rulemaking.  Maryland 
must  ensure  that  inspectors  are  required 
to  be  recertified  at  least  every  two  years. 

Therefore.  EPA  propoees  to 
conditionally  approve  the  Maryland  SIP 
baaed  upon  a  commitment  from 
Maryland  within  30  days,  to  ensure  by 
State  regulation  that  recertificatlon  of 
inspectors  is  required  at  least  every  2 
years  and  cure  all  of  the  deficiencies 
related  to  this  section  of  the  I/M  rule  as 
explained  above,  by  a  date  certain 
within  1  year.  If  Maryland  foils  to  make 
the  commitment  EPA  propoaes  in  the 
alternative  to  disapprove  the  SIP.  If 
Maryland  fails  to  meet  the  condition  by 
the  date  specified.  EPA  propoees  to 
convert  this  rulemaking  to  a  disapproval 
at  that  time  by  letter. 

Public  Information  and  Consumer 
Protection — 40  CFR  51.368 

The  federal  I/M  regulation  requires 
the  SIP  to  include  public  information 
and  consumer  protection  programs. 

Maryland  must  provide  for  the 
protection  of  whistle  blowrers  and  needs 
to  document  how  it  intends  to  follow  up 
on  complaints  by  the  public  or  others 
involved  in  the  program. 

Therefore.  EPA  proposes  to 
conditionally  approve  the  Maryland  SIP 
baaed  upon  a  commitment  from  < 

Maryland  within  30  days,  to  provide  for 
the  protection  of  whistle  blowers  in  the 
program  and  to  provide  a  plan  for  how 
public  complaints  are  handled  by  the 
State  of  Maryland,  by  a  date  certain 
within  1  year.  If  Maryland  foils  to  make 
the  commitment  EPA  propoaes  in  the 
alternative  to  disapprove  the  SIP.  If 
Maryland  foils  to  meet  the  condition  by 
the  date  specified.  EPA  propoees  to 
convert  this  rulemaking  to  a  disapproval 
at  that  time  by  letter. 

Improving  Repair  Effectiveness — 40  CFR 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  federal 
regulation  requires  states  to  take  steps  to 
ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
SIP  must  include  a  description  of  the 
technical  assistance  program  to  be 
implemented,  a  description  of  the 
procedures  and  criteria  to  be  used  in 
meeting  the  performan(»  monitoring 
requirements  required  irrthe  federal 
regulation  and  a  description  of  the 
repair  technician  training  resources 
available  in  the  community. 

The  Maryland  SIP  revision  requires 
the  implementation  of  a  technical 
assistan<:e  program  which  includes  a  hot 
line  service  to  assist  repair  technicians 


and  a  method  of  regularly  infaming  the 
repair  facilities  of  chansaa  in  the 
program,  training  couieea.  and  oonunoa 
repair  prabbroa.  A  repair  facility 
poformanoe  monitoring  program  is  alao 
included  in  Maryland's  I/M  ragulation, 
the  RFP.  and  the  I/M  omtractors' 
propoaal  which  includes  providing  the 
motorist  whoae  vehicle  fails  the  teat  a 
summary  of  local  repair  facilities 
performancee.  provides  regular  feedback 
to  each  facility  on  their  repair 
peribrmanoe  and  requiraa  the  submittal 
of  a  completed  repair  form  at  the  time 
of  reteat.  The  pertormanoe  monitoring 
program  design  meets  the  criteria 
described  in  Um  federal  regulation  and 
is  approvable.  Maryland's  ragulation 
provides  for  the  establishment  and 
implementation  of  a  repair  technician 
training  program  which,  at  a  minimum, 
covers  the  km  typee  of  training 
deecribed  in  40  CFR  51.369  of  the 
federal  regulation. 

The  repair  eflectivenaaa  program 
deecribed  In  the  SEP  meets  the  federal 
regulation  and  is  approvable. 

Compliance  With  Recall  Notices — 40 
CFR  51.370 

The  federal  regulation  requires  the 
states  to  establish  methods  to  ensure 
that  vehicles  that  are  subject  to 
enhanced  I/M  and  are  included  in  a 
emission  related  recall  receive  the 
required  repairs  prior  to  completing  the 
emiaaion  taat  and/or  renewing  the 
vehicle  registration. 

Under  Maryland's  regulation,  owners 
are  required  to  comply  with  emission 
related  recalls  before  completing  the 
emission  test  and  renewictg  the  vehicle 
registration.  The  SIP  includes 
procedures  to  be  used  to  incorporate 
national  database  recall  information  into 
Maryland's  inspection  databeae  and 
quality  control  methods  to  insure  recall 
repairs  are  properly  documented  and 
tracked.  The  submittal  includes  a 
commitment  to  submit  an  annual  report 
to  EPA  which  includes  the  recall  related 
information  as  required  in  40  CFR 
51.370(c). 

Maryland  has  complied  with  all 
elements  of  this  section,  and  it  is 
approvable. 

On-road  Testing— 40  CFR  51.371 

On-road  testing  is  required  in 
enhanced  1/M  areas.  The  use  of  either 
rsmote  sensing  devices  (RSD)  or 
roadside  pullovers  including  tailpipe 
emission  testing  can  be  used  to  meet  the 
federal  regulations.  The  program  must 
include  on-road  testing  of  0.5%  of  the 
subie<:t  fleet  or  20,000  vehicles, 
whichever  is  less,  in  the  nonattainment 
area  or  the  I/M  program  area.  Motorists 
that  have  passed  an  emission  test  and 


are  found  to  be  high  emitters  as  a  result 
of  an  on-road  teet  shall  be  required  to 
peaa  an  out-of-cycle  teat. 

Legal  authority  to  implement  the  on- 
road  testing  program  and  enforce  off- 
cycle  inapwrtion  and  repair 
requirements  is  contained  in  Title  23, 
SuMitle  2,  of  the  Maryland 
Transportation  Article  and  Maryland's 
I/M  regulation.  The  SIP  submittal 
requires  the  use  of  RSD  to  test  20.000 
vehicles  per  year  in  the  I/M  program 
area  and  will  be  implemented  by  the 
contractor.  A  description  of  the  pro-am 
which  includes  test  limits  and  criteria, 
reaourca  allocationa,  and  methods  of 
collecting,  analyzing  and  reporting  the 
results  of  the  testing  are  detailed  in  the 
submittal.  The  on-road  testing  program 
described  in  the  SIP  meets  federal 
requiremwita  and  is  approvable. 

Staie  Implementation  Plan 
SubmJssione/Implementation 
Deadlines — 40  CFR  51.372  thmugh 
52.373 

The  Maryland  submittal  included  the 
State's  final  I/M  regulations,  legislative 
authority  to  implement  the  program,  a 
final  RFP,  portions  of  the  contractor's 
proposal,  the  signed  contract  between 
the  State  and  the  contractor,  and  a 
detailed  discussion  on  each  of  the 
required  program  design  elements.  The 
start  date  for  implementation  of  full- 
stringency  cutpoints  will  be  June  1. 
1997.  These  cutpoints  will  be  further 
tightened  by  the  State  in  calendar  year 
1999  and  beyond.  Onboard  diagnostic 
(OBD)  checks  will  be  required  for  1994 
vehicle  model  yean  and  later,  which  are 
equioped  with  OBD  equipment. 

WhUe  Maryland  did  not  resubmit  I/M 
program  deaign  changes  under  the 
National  Highway  System  Designation 
Act  of  1995  (NHSDA),  some  elements  of 
that  legislation  do  affect  the  manner  in 
whidi  EPA  is  ruling  on  Maryland's  SIP 
revision.  The  NHSDA  directed  EPA  to 
grant  interim  approval  for  a  period  of  18 
months  to  approvable  I/M  submittals 
under  this  Act.  The  NHSDA  also  directs 
EPA  and  the  states  to  review  the  interim 
program  results  at  the  end  of  18  months, 
and  to  make  a  determination  as  to  the 
effectiveness  of  the  interim  program. 
Following  this  demonstration,  EPA  will 
adjust  any  credit  clainu  made  by  the 
state  in  its  good  faith  effort  to  reflect  the 
emissions  reductions  actually  measured 
by  the  state  during  the  program 
evaluation  period.  The  NHSDA  is  clear 
that  the  interim  approval  shall  last  for 
only  18  months,  and  that  the  program 
evaluation  is  due  to  EPA  at  the  end  of 
that  period.  Therefore,  EPA  believes 
Congress  intended  for  these  programs  to 
start-up  as  soon  as  possible,  which  EPA 
believes  should  be  on  or  before 
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November  15, 1997,  so  that  at  least  6 
months  of  operational  program  data  can 
be  collected  to  evaluate  the  interim 
program.  EPA  believes  that  in  setting 
such  a  strict  timetable  for  program 
evaluations  under  the  I4HSDA,  that 
Congress  recognized  and  attempted  to 
mitigate  any  further  delay  with  the  start- 
up of  this  program.  For  the  purposes  of 
this  program,  "start-up"  is  defined  as  a 
folly  operational  program  which  has 
begun  regular,  mandatory  inspections 
and  repairs,  using  the  final  test  strategy 
and  covering  each  of  a  state's  reqtiired 
areas. 

EPA  believes  that  for  equity  reasons 
even  states  that  ultimately  decided  not 
to  take  advantage  of  the  NHSDA  should 
be  able  to  start  their  programs  in  the 
same  time  frame.  Because  of  the  recent 
enactment  of  the  NHSDA,  many  states, 
including  Maryland,  delayed 
implementation  of  their  programs  while 
analyzing  the  provisions  of  the  NHSDA 
and  determining  whether  or  not  to  take 
advantage  of  its  provisions.  EPA 
believes  that  states  such  as  Maryland 
that  ultimately  decided  npt  to  make  a 
submission  under  the  NHSDA  should 
not  be  penalized  in  relation  to  states 
that  did  make  such  a  submission  with 
respect  to  start  date  requirements.  These 
states  should  also  start  their  programs  as 
soon  as  currently  possible  in  light  of  the 
delays  occasioned  by  the  NHSDA. 
Maryland  has  indicated  that  it  intends 
to  start  its  program  by  June  1, 1997. 
Hierefora,  as  with  submissions  under 
the  NHSDA,  EPA  proposes  that  if 
Maryland  fails  to  start  its  program  as 
soon  as  possible,  or  by  November  15, 
1997  at  the  latest,  the  proposed  approval 
will  convert  to  a  disapproval  at  that  . 
time  after  a  finding  letter  is  sent  to 
Ma^land. 

Maryland  has  not  adequately 
completed  a  modeling  demonstration 
showing  that  the  program  design  meets 
the  performance  standard,  and 
Maryland  must  provide  evidence  of 
adequate  funding  and  resources  to 
implement  the  program  in  the  yean 
1997  and  1998.  As  explained  above  in 
previous  sections  of  this  discussion,  as 
a  cixidition  of  this  rulemaking, 
Maryland  will  need  to  sufficiently  meet 
the  requirements  of  the  I/M  rule  for 
these  two  areas.  As  a  further  condition, 
Maryland  will  need  to  fully  adopt  and 
submit  to  EPA,  final  regidations  for  the 
program. 

Inerefore,  EPA  propoaes  to 
conditicmally  approve  the  Maryland  SIP 
based  upon  a  commitment  Arom 
Maryland  within  30  days,  to  adopt  and 
submit  final  regulations  to  EPA  and  cure 
all  of  the  deficiencies  related  to  this 
section  of  the  I/M  rule  as  explained 
above,  by  a  date  certain  within  1  year. 


If  Maryland  fails  to  make  the 
commitment  EPA  propoaes  in  the 
alternative  to  disapprove  the  SIP.  If 
Maryland  fiails  to  meet  the  condition  by 
the  date  specified,  EPA  proposes  to 
convert  this  rulemaking  to  a  disapproval 
at  that  time  by  letter. 

EPA's  review  of  the  material  indicates 
that  with  the  conditi<m8  described 
above,  Maryland  has  adopted  an 
raihanced  I/M  program  in  accordance 
with  the  requirements  of  the  Act.  EPA 
is  proposing  to  conditionally  approve 
the  Kfaryland  SIP  revision  and  the 
addendum  to  the  revision  for  an 
enhanced  I/M  program,  which  were 
submitted  on  July  11, 1995  and  March 
27, 1996.  respectively,  subject  to  the 
conditions  described  above.  EPA  is 
soliciting  public  comments  on  the 
issues  discussed  in  this  dociunent  or  on 
other  relevant  mattere.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document 

Pnqposed  Action 

EPA  is  proposing  to  conditionally 
approve  this  revision  to  the  Maryland 
SIP  for  an  enhanced  I/M  program  based 
on  certain  contingendes.  The 
conditions  for  approvability  of  this  SIP 
revision  are  explained  in  detail  under 
each  applicable  section  of  the  I/M  rule 
discussion  found  above. 

EPA  propoaes  to  conditionally 
approve  this  SIP  if  Maryland  commits 
within  30  days  of  this  proposal  to 
correct  the  deficiencies  id«itified  in  this 
dociunent  by  a  date  certain  within  1 
]rear  of  the  final  conditional  ruling.  If 
Maryland  corrects  the  deficiencies  by 
that  date,  and  submits  a  new  SIP 
revision,  EPA  will  conduct  rulmnaking 
to  fully  approve  the  revision.  Each  of 
the  conditions  must  be  fulfilled  by 
Maryland  and  submitted  to  EPA  as  an 
amendment  to  Maryland's  I/M  SIP 
revision.  If  such  commitment  is  not 
made  with  30  days,  EPA  proposes  in  the 
alternative  to  disapprove  the  SIP 
revision.  If  Maryluid  does  make  a 
timely  commitment,  but  the  conditions 
are  not  met  by  the  specified  date  within 
1  year,  EPA  proposes  that  this 
rulemaking  will  convert  to  a  final 
disapproval.  EPA  will  notify  Maryland 
by  letter  that  the  omditirais  have  not 
been  met  and  that  the  conditional 
approval  has  convmted  to  a  disapproval. 
Furthermcxe,  EPA  proposes  that 
Maryland's  program  must  start  no  later 
than  November  15, 1997.  EPA  also 
proposes  that  if  Maryland  fails  to  start 
its  program  as  defined  in  this  document 


and  cm  this  schedule,  the  conditional 
approval  will  omvert  to  a  disapproval 
after  a  findiM  letter  is  sent  to  Kfaiyland. 
Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propoaed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-foi^profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  undw  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  Maryland  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  imp^^^ 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  wotud  constitute 
Federal  inquiry  into  the  eccmomic 
reasonableneiss  of  Steto  action.  The 
Qean  Air  Act  foibids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(aM2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k),  based  on  Maryland's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
mitities.  Federal  disapproval  of 
Maryland's  submittal  would  not  affect 
its  state-enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  would  not 
impose  a  new  Federal  requirement. 
Therefore.  EPA  certifies  mat  should  this 
approval  convert  to  a  disapproval,  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it 
would  not  remove  existing  requirements 
nor  would  it  substitute  a  new  federal 
requirement. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  propoaed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  the  Stete, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
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statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  requirements  under  State  or 
local  law,  and  impoaes  no  new  Federal 
requirements.  Accord ingly^ no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

This  action  has  been  classiBed  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1980  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  OfBce  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  Maryland 
enhanced  I/M  SIP  revision  will  be  based 
on  whether  it  meets  the  requirements  of 
section  110(aM2MAHK)  and  part  D  of 
the  Clean  Air  Act.  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

If  Maryland  fails  to  meet  any  of  the 
conditions  of  this  approval  action,  the 
EPA  Regional  Administrator  would 
directly  make  a  finding,  by  letter,  that 
the  conditional  approval  had  converted 
to  a  disapproval  and  the  clock  for 
imposition  of  sanctions  under  section 
179(a)  of  the  Act  would  start  as  of  the 
date  of  the  letter.  Subsequently,  a 
document  would  be  published  in  the 
Federal  Register  announcing  that  the 
SIP  revision  has  been  disapproved. 

The  Administrator's  decision  to 
approve  or  disapprove  the  Maryland  1/ 
M  SIP  revision  will  be  based  on  whether 
it  meets  the  requirements  of  section 
1 10(aM2)(A)-<K)  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFR  Part  51. 

List  of  Subfects  in  40  CFR  Port  52 

Environmental  protection.  Air 
pollution  control.  Cartmn  monoxide. 
Hydrotarbons.  Incorporation  by 
refarencM,  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

AvtlMrity:  42  VS.C  7401-7«71^ 


Dated:  Octobv  16. 1906. 
SUahjL.Lmkmmtki. 
Acting  Rtghnal  AdminaHmtor.  Region  III. 
(FR  Doc.  96-27882  Piled  10-30-96;  8.-45  am) 


4OCFRP«tS00 

(FRL-8642^ 

NMMfWi  ON  sno  nanraous 


aqcncy:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  Intent  for  partial 

deieftion  of  the  Geneva  Industries 

Suporfund  Site  from  the  National 

Priorities  List;  request  for  comments. 


:  The  Environinental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  detete  the  first  seven 
oomponants  (Source  Control  Portion  of 
the  Site)  of  the  eight  remedial  action 
components  of  the  Record  of  Decision 
(ROD)  for  the  Geneva  Industries 
Superfund  Site  (Site)  from  the  National 
Prioflties  List  {NPL)  and  requests  public 
comments  on  this  proposed  action.  IIm 
NPL  constitutes  Appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  40 
CFR  Part  300,  which  EPA  proroulgstad 
pursuant  to  Section  105  of  the 
Comprehensive  Enviroomantal 
Response.  Compensation  and  Liability 
Act  (CERCLA).  This  partial  deletion  of 
the  Site  is  propoaed  in  aocordonoe  with 
40  CFR  300.425(e)  and  Notice  of  Policy 
Change:  Partial  Deletion  of  Sites  Listed 
on  tlM  National  Priorities  List  (Nov.  1. 
1905). 

EPA  hoses  its  proposal  to  delete  the 
Source  Control  Portion  of  the  Site  on  the 
determination  by  EPA  and  the  State  of 
Texas,  through  the  Texas  Natural 
Resource  Conservation  Commission 
(TNROC),  that  all  appropriate  Hazardous 
Substanoe  Superfund  (Fund)  financed 
response  under  CERCLA  for  the  Souroe 
Control  Portion  of  the  Site  has  been 
implemented  to  protect  public  health 
and  the  environment  and  that  no  further 
response  action  by  responsible  parties  is 
appropriate. 

This  partial  deletion  pertains  to  the 
Source  Control  Portion  of  the  Site  only 
and  does  not  include  the  eighth  ROD 
remedial  action  componeot  (Gnound 
Water  Portion  of  the  Site),  which  will 
remain  on  the  NPL  with  remedial 
activities  continuing  for  the  ground 
water  system  operation. 
DATES:  Comments  concerning  this 
proposed  partial  deletion  may  be 
submitted  on  or  before  December  2, 
1996.. 


:  Comments  may  be  mailed  to 
Mr.  Donn  R  Walters,  Community 
RelaUons  Coordinator  (6SF-P).  U.S. 
EPA  Region  6,  Suite  1200, 1445  Ross 
Avenue,  Dallas.  Texas  75202-2733, 
(800)  53S-350B  or  (214)  665-6483. 

Comprehensive  infonnation 
concerning  the  Site,  as  well  as 
infonnation  specific  to  this  proposed 
partial  deletion,  is  available  thiough  the 
EPA  Region  6  public  docket  at  EPA's 
Region  6  office  in  Dallas,  Texas.  The 
Administrative  Record  for  the  Site  and 
the  Deletion  Docket  for  this  proposed 
partial  deletion  ore  maintained  at  the 
Site  information  repositories  listed 
below.  Public  docket  items  and  Site 
information  repository  items  are 
available  for  public  inspection  and 
copying.  The  relevant  locations  ore  as 
follows: 

U.S.  EPA  Region  6,  Ubrary  (6MD-II), 
Suite  1200, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  (214)  665-6424  or 
665-6427,  houra  of  operation:  8:00 
a.m.  to  4:30  p.m.  Monday  through 
Friday,  excluding  holidays. 
Texas  Natural  Resoiuoe  Conservation 
Commission.  Technical  Park  Center. 
Room  100,  Building  D.  12118  North 
IH  35.  Austin.  Texas  78753,  (512) 
230-2920,  houn  of  operation:  8:00 
a.m.  to  5KM)  p.m.  Monday  through 
Friday,  excluding  holidays. 
Central  Houston  Puolic  Library,  Texas 
and  Local  History  Division.  Julia 
Ideson  Building.  500  McKinney, 
Houston,  Texas  77002.  (713)  236- 
1313  (Main  Ubrary),  (713)  247-1664 
(Texas  and  Local  History  Division), 
houn  of  operation:  OKX)  a.m.  to  6:00 
p.m.  Monday  through  Saturday, 
excluding  holidays.  (Note  that  Texas 
and  Local  History  Division  houn  are 
diffarent  frnm  Main  Library  houn.) 
FOR  nmTNBI  MPOMIA-nON  contact:  Mr. 
Ernest  R  Franke,  Project  Maiuger  (6SF- 
AT),  U.S.  EPA  Region  6,  Suite  1200, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  (214)  665-8521. 

SUPPIXMENTARY  MFOraiATION: 


Tahlseft 

I.  Introduction 

II.  NPL  Deletion  Oiteria 
'  in.  Dslotion  ProosdurH 

IV.  Basis  far  Intended  Partial  Sits  Dalstion 

AppmrnUx 

A.  Daletkm  Oockst 

B.  Site  Coordinate  Boundaries 

I.  iBtrodnction 

The  Environmental  Protection  Agency 
(EPA)  Region  6  announces  ite  intent  to 
delete  the  first  seven  components 
(Source  Control  Portion  of  the  Site)  of 
the  eight  remedial  action  components  of ' 
the  Record  of  Decision  (ROD)  for  the 
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Geneva  Industries  Superfund  Site  (Site) 
from  the  National  Priorities  List  (NPL) 
and  lequeste  public  cammente  m  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  of  the  National  Gil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  Part 
300,  which  EPA  promulgated  pursuant 
to  Section  105  of  the  ComprelMnsive 
Environmental  RaqKmse.  Cconpensation 
and  Liability  Act  (CERCLA).  42  U.S.C. 
9605.  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  pubUc 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substance  Superfund 
(Ftmd).  This  partial  deletion  of  the  Site 
is  proposed  in  accordance  with  40  CFR 
§  300.425(e)  and  Notice  of  Policy 
Change:  Partial  Deletion  of  Sites  Listed 
on  the  National  Priorities  List  (60  FR 
55466  (Nov.  1, 1005)).  As  described  in 
40  CFR  300.425(e)(3),  releases  deleted 
frt>m  the  NPL  remain  eligible  for  further 
remedial  actions  if  warranted  by  futiue 
conditions. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
on  or  before  December  2, 1006. 

Section  n  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  the 
procedures  that  EPA  is  using  for  this 
proposed  partial  deletion.  Section  IV 
disciisses  the  Geneva  Site  and  explains 
how  the  Site  meete  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL 
In  accordance  with  40  CFR  300.425(e), 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate.  In  making  such  a 
detetmination  pursuant  to  $  300.425(e), 
EPA  will  consider,  in  consultetion  with 
the  appropriate  stete,  whether  any  of  the 
following  criteria  have  been  met: 

Section  300.42SleXW).  Responsible 
parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required; 

Section  300.425(eXlXu)-  All 
appropriate  Fimd-finanoed  response 
imder  CERCLA  has  been  implemented, 
and  no  further  response  actioh  by 
responsible  parties  is  appropriate;  or 

section  300.425(eXlMui)The 
remedial  investigBtion  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  enviroiunent  and, 
therefore,  taking  remedial  measures  is 
not  appropriate. 

Detebon  of  a  portion  of  aeite  from  the 
NPL  does  not  preclude  eligibility  for 
subsequent  Fimd-financed  actions  for 
the  portion  deleted  if  futvue  site 


conditions  wanant  such  actitms. 
Section  300.425(eX3)  of  the  NCP 
provides  that  Ftmd-finanoed  actions 
may  be  taken  at  sites  that  have  been 
deleted  from  the  NPL  A  partial  deletion 
of  a  site  from  the  NPL  does  not  affoct  or 
impede  EPA's  ability  to  conduct 
CERCLA  response  activities  for  portions 
not  deleted  bam  the  ra*L  In  addition, 
deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  afiect  the  litAitlity  of 
responsible  parties  or  impede  agency 
efiorte  to  recovw  coste  associated  with 
response  efforts. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants 
or  contaminants  remain  at  the  site  c^ve 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposure,  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  yean 
after  the  initiaticm  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  If  new  infonnation 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  site  may  be  restored 
to  the  NPL  without  the  application  of 
the  hazard  ranking  system.  Deletion  of 
a  portion  of  a  site  from  the  NPL  does  not 
of  itself  create,  alter  or  revoke  any 
pereon's  rights  or  obligations.  The  NPL 
is  designed  primarily  for  informational 
purposes  and  to  assist  EPA 
management. 

m.  Deletion  Procednres 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
of  the  NCP  has  been  met.  EPA  may 
formally  begin  deletion  procedures.  The 
following  procedures  were  used  for  this 
proposed  deletion  of  the  Souroe  Control 
Portion  of  the  Site: 

(1)  EPA  considted  with  the  Stete  of 
Texas  through  the  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC)  on  the  proposed  partial 
deletion  prior  to  developing  this 
document; 

(2)  EPA  recommended  the  proposed 
partial  deletion; 

(3)  TNRCC  concurred  with  the 
proposed  partial  deletim  more  than 
thirty  working  days  before  publication 
of  this  docimient  in  the  Federal 
RMister 

(4)  Concunently  with  publication  of 
this  document  in  the  Federal  Register, 

a  document  will  be  published  in  a  major 
local  newspaper  of  general  circulation  at 
or  near  the  Site  and  will  be  distributed 
to  appropriate  federal,  stete  and  local 
officials  and  other  interested  parties, 
which  notices  will  announce  a  thirty 
calendar  day  public  comment  period  on 


the  deletion  p«>«*fiy  and  will  announce 
the  availability  of  copies  of  this  notice 
of  intent  to  delete  at  the  EPA  Region  6 
library  and  the  infonnation  repositories: 
and 

(5)  EPA  made  all  relevant  documents 
available  at  the  EPA  Region  6  lifasaiy 
and  the  information  repositaries  listed 
above,  which  documents  are  available 
forpublic  inspection  and  copying. 

Ine  public  is  invited  to  comment  on 
EPA's  proposal  to  delete  the  Souroe 
Control  Portion  of  the  Site  from  the 
NPL 

Upon  completion  of  the  thirty 
calendar  day  public  comment  period, 
EPA  Region  6  will  evaluate  each 
significant  comment  and  any  significant 
new  date  received  before  issuing  a  final 
decision  concerning  the  proposed 
partial  deletion.  EPA  will  prepare  a 
responsiveness  siunmary  for  each 
significant  comment  and  any  significant 
new  date  received  during  the  public 
comment  period  and  will  address 
concerns  presented  in  such  cammente 
and  data.  Ilie  responsivenass  summary 
will  be  made  avaUable  to  the  public  at 
the  EPA  Region  6  library  and  the 
information  repositories  listed  above 
and  will  be  included  in  the  final 
deletion  package.  Memben  of  the  public 
are  encouraged  to  contact  EPA  Region  6 
to  obtain  a  copy  of  the  responsiveness 
sunmiary.  If,  after  review  of  all  such 
commente  and  date,  EPA  determines 
that  the  partial  deletion  frxnn  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
notice  of  partial  deletion  in  the  Federal 
Register.  Deletion  of  the  Source  Control 
Portion  of  the  Site  does  not  actually 
occur  until  a  final  notice  of  partial 
deletion  is  published  in  the  Federal 
Register.  A  copy  of  the  final  deletion 
jMckage  will  1x9  placed  in  the  EPA 
Region  6  library  and  the  information 
repositories  listed  above  after  a  final 
notice  has  been  published  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  information  provides 
EPA's  rationale  for  deletion  of  the 
Source  Control  Portion  of  the  Site  from 
the  NPL  and  e^lains  EPA's  finding  that 
the  proposed  partial  deletion  satisfies  40 
CFR  §  300.425(e)  requirements: 

The  Site  is  a  thirteen  and  one-half 
acre  fenced  tract  located  at  0334  Canniff 
Road  in  Houston,  Texas.  The  Site  is  east 
of  Interstete  Highway  45  (Gulf  Freeway), 
north  of  Airport  BoiUevard/College 
Street  and  within  two  miles  of  the 
William  P.  Hobby  Airport.  The  site  has 
been  owned  by  the  foUowing  companies 
since  1967: 

.  •  Geneva  Industries,  June  1967  to 
Feb.  1974; 
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•  Pilot  Industries  of  Taxas.  Inc.  F«b. 
1974  to  Dsc.  1976: 

•  Inlsrcoctal  Refining  Co..  Dec.  1976 
to  Dsc.  1960; 

•  Lone  Star  Fuel  Company.  Dsc.  1960 
to  May  1962  and 

•  Fuhnnann  Energy  Corporation.  May 
1962  to  the  prssent  time.  Prior  to  June 
1967.  the  land  was  used  for  petroleum 
exploration  snd  production. 

The  Site  is  an  abandoned  refinery  that 
had  been  used  to  manufacture 
chemicals  such  aa  biphanyl. 
polychlorinsted  biphenyl  (PCB),  phenyl 
phenol,  naphtha  and  Noa.  2  and  6  fuel 
oils. 

In  1981.  the  Site  end  adioining 
property  to  the  south  contained 
processing  tanks  and  piping,  a  large 
waste  water  lagoon,  two  smaller 
lasoons.  a  closed  lagoon  containing 
solid  PCB  wastes,  a  diked  tank  srea. 
several  drum  storage  areas,  s  landfill 
and  a  poasible  lanoiCarm.  As  s  resuh  of 
past  practioss  at  the  Site,  extensive  soil 
and  shallow  ground  water 
contamination  occurred. 

Before  removal  actions  began,  surfisce 
soil  contamination  had  PCB  levels  •» 
high  as  12.200  parts  per  million  (ppm). 
The  most  prevalent  PCB  at  the  Site  was 
Aroclor  1242.  A  number  of  chlorinated 
non-aromatic  solvents  (e.g.,  beniane). 
non-aromatic  chlorinated  aolvanta  (e.g.. 
trichlonwthylene  (TCE))  and 
polynuclear  aromatic  hydrocarbons 
(PAHs)  wars  detected  at  the  Site.  TCE 
was  detected  consistently  in  the  ground 
water  but  was  limited  to  the  thirty-foot 
sand  and  the  one  hundred-foot  suid 
beneath  the  Site. 

Removal  actioos  were  perfdnned  by 
EPA  and  TNROC  from  October  1983  to 
February  1964  to  cloee  three  onsite 
lagoons,  remove  all  drummed  %vaste  on 
the  surface,  remove  all  ofisite  soils 
containing  grsater  than  fifty  ppm  PCBs. 
install  a  temporary  cap  over  all  on-site 
soils  containing  greater  than  fifty  ppm 
PCBs  and  improve  Site  drainage. 
Approximately  3.400  cubic  yards  of 
contaminated  soils  and  sludges,  550 
drums  and  thirty  tons  of  asbestos  were 
removed  and  transported  to  an 
approved  disposal  Eadlity  in  Emmelle. 
Alabama.  Other  removal  actions  to  plug 
abandoned  onsite  wells  snd  remove 
storage  tank  materials  were  performed 
in  May  1984  and  September  1964. 
respectively.  The  total  cost  of  theee 
removal  actions  was  Sl.748.179. 

Removal  actions  also  included 
investigstion  of  the  Site's  soil 
contamination.  The  Site  remedial 
investigstion.  which  was  performed 
from  |une  1984  to  September  1964. 
further  assessed  the  nature,  degree  and 
extent  of  the  contamination.  Based  on 
the  results  of  detailed  investigations. 


B'A  sssigned  the  Site  s  haard  ranking 
system  score  of  59.46  and  includad  the 
Site  on  the  NPL.  The  Federal  lagisiH- 
promulgation  date  for  adding  the  Site  to 
the  NPL  was  September  21 .  1964  (49  PR 
37070). 

bi  December  1963.  EPA  awarded  to 
TNROC  a  cooperative  agreement  in  the 
amount  of  S600.000  lor  the  remedial 
investigation  snd  fsasibility  study  (Rl/ 
FS).  The  initial  Site  wrorfc  was 
completed  in  September  1964.  st  which 
time  it  was  determined  that  additional 
field  work  would  be  required.  A 
$300,000  increaee  to  the  coofierative 
agresoient  was  awarded  in  March  1985 
for  investigation  of  possible  seismic 
faulting  at  the  Site.  All  field  RI/FS  work 
was  oompletBd  by  the  end  of  October 

1965. 

EPA  issued  s  Record  of  Decision  for 
the  Site  on  September  18. 1986.  This 
ROD  addraaaed  contaminated 
structures,  soils  and  ground  water.  The 
remedy  selected  in  the  ROD  includes 
eight  maKv  compooenU: 

•  Removal  and  disposal  of  all  surface 
facilities. 

•  Plugging  snd  abandoaing 
unneosaaary  monitoring  wells. 

•  Excavation  of  22.500  cubic  yards  of 
soils  contaminated  with  grsater  than 
one  hundred  ppm  PCBs. 

•  Excsvation  of  all  drums  buried 
onsite, 

•  Disposal  of  excavated  material  in  an 
EPA-approvad  oftsito  fsdlity. 

•  Construction  of  s  slurry  wall  barrier 
around  the  Site  with  a  pressure  relief 
well  system, 

•  Construction  of  s  permanent 
protective  cap  ecroas  the  Site  surfisce, 
and 

•  Recovery  and  treatment  of  TCE 
centaminated  ground  water  In  both  the 
thirty-foot  sand  and  one  hundred-foot 
sand  (Ground  Water  Portion  of  the  Site). 

TNRCC  contracted  with  IT 
Corporation  for  the  remedial  design  and 
oversight  activities  of  the  remedial 
action.  It  was  decided  early  in  the 
project  design  by  EPA.  TNRCC,  snd  IT 
Corporation  to  split  the  rsmedial  action 
into  two  distinct  portions — one  for  the 
contaminated  soils  (Source  Control 
Portion  of  the  Site)  and  the  other  for  the 
contaminated  ground  water  (Ground 
Water  Portion  of  the  Site)— although  the 
ROD  does  not  refer  to  the  term 
"opereblsr units."  IT  Corporation 
prepared  the  design  criteria  and  contract 
documents  (plans  and  specifications) 
separately  for  the  Source  Control 
Portion  <k  the  Site  and  the  Ground 
Water  Portion  of  the  Site. 

Remedial  action  construction  for  the 
Source  Control  Portion  of  the  Site  began 
in  May  1988  but  was  stopped  from 
October  1968  to  June  1989  due  to 


litigation  oooosrning  the  shipping  of 
waste  fawn  the  Site  to  s  waste  disposal 
facility  In  Bmmelle.  Alabama. 
Transportation  of  %irasto  to  the  Etemelle, 
Alabama,  waste  disposal  fsdlity  began 
in  July  1989  and  continued  through 
September  1989.  The  remedial  action 
for  the  Souroe  Control  Portion  of  the 
Site  «vas  completed  in  September  1990. 
This  proposal  for  partial  deletion 
pertains  only  to  the  Souroe  Control 
Portion  of  the  Site,  which  includes 
disposal  of  62.290  tons  of  contaminated 
material  (soils)  at  a  total  cost  of 
$20,624,964.  The  incrsesed  volume  and 
other  diflsieDoss  from  the  ROD  are 
documented  in  the  July  1993 
explanation  of  significant  differences  to 
the  record  of  dedsion.  The  September 
1993  preliminary  site  cloaeout  report 
further  documents  that  the  remedy  for 
the  Source  Control  Portion  of  the  Site  is 
complete  and  that  the  ground  water 
pump  and  treat  system  has  been 
constructed. 

The  remedial  design  for  the  Ground 
Water  Portion  of  the  Site  was  completed 
in  March  1992.  Construction  activities, 
known  as  Phase  1.  for  the  ground  water 
treatment  systsm,  were  aufaatantially 
completed  in  July  1993.  The  ten-year 
ground  water  pump  and  treatment, 
Phase  n.  is  cuirently  in  progress,  and 
the  ground  water  monitoring  is 
currenUy  being  performed.  Monitoring 
is  for  TCEs  snd  has  besn  conducted  for 
the  past  three  years.  There  sre  ten 
monitoring  wells  within  the  perimeter 
of  the  slurry  wall:  nine  monitor  the 
thirtv-foot  sand,  and  one  monitors  the 
one  hundred-foot  sand.  Outside  the 
perimeter  of  the  slurry  wall,  four  wells 
monitor  the  thiity-fbot  sand,  and  three 
wells  monitor  the  one  hundred-foot 
sand.  Monitoring  has  been  conducted 
once  every  three  months.  The  frequency 
and  duration  of  future  monitoring 
depend  upon  the  conaistency  of 
monitorii^  results. 

The  Agmcy  for  Toxic  Substances  and 
Disease  Registry  issued  sn  April  1993 
Public  Health  Assessment  sodendum 
concluding  that  the  Site  poses  no 
spparent  public  health  hazard;  a  copy  of 
the  addendum  is  in  the  EPA  Region  6 
library  and  the  information  repositories 
listed  above  and  is  available  for  public 
inspection  snd  oopyina. 

A  permanent  protective  cap  across  the 
Site  surfsoe  and  a  slurry  wall  barrier 
around  the  Site  have  been  constructed, 
and  a  ten-year  ground  wfater  pump  and 
treatment  is  in  progress.  Haxardous 
substances,  pollutanta  or  contaminante 
that  will  remain  onsite  are  above  health- 
based  levels  snd  do  not  allow  imlimited 
use  of,  or  unrestricted  sooess  to,  the 
Site;  therafore.  EPA  will  conduct  five- 
year  reviews  as  required  by  CERCLA 
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section  121(c),  42  U.S.C.  9621(c),  the 
first  of  which  is  scheduled  for  July  1998. 

Opwation  and  maintenance  (OfcM) 
activities  are  required  both  during 
implementation  of  the  remedy  and 
during  the  post-closure  period.  The 
major  OftM  during  implementation  is 
associated  with  the  ground  water 
recovery  system,  which  includes 
replacement  of  pumps,  wells  and  spent 
carbon.  OftM  associated  with  the  post- 
closure  period  includes  periodic 
inspection  and  repair  of  the  tnirfsce  cap 
and  operation  of  the  pressure  relief  and 
leachate  collection  systems.  The  post- 
closure  operation  and  maintenance  plan 
dated  January  1988  will  be  implonented 
at  the  Site. 

EPA,  with  the  concurrence  of  TNRCC, 
has  determined  that  all  appropriate 
Fund-financed  respcnse  undw  CERCLA 
has  been  implemented  concerning  the 
Source  Control  Portion  of  the  Site  to 
protect  public  health  and  the 
environment  and  that  no  further 
response  action  by  responsible  parties  is 
appropriate  for  the  Soiuce  Control 
Portion  of  the  Site.  Therefore,  EPA 
proposes  to  delete  the  Source  Control 
Portion  of  the  Site  frt>m  the  NPL. 

Dsted:  October  8. 1996. 
Approved  by: 
Jerry  CliDonl, 

Deputy  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  6. 
|FR  Doc.  96-27831  Filed  10-30-^96;  8:45  am] 


40  CFR  Part  300 

FRl^-6642-8] 

National  Oil  and  Hazardoua 
Substances  Pollutton  Conlingancy 
Plan.  National  Priorities  Ust 

AQBICY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Triangle  Chemical  Company  Superfund 
Site  from  the  National  I^orities  List; 
request  for  commenta. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  the  Triangle  Chemical 
Company  Superfund  Site  (Site)  fit>m  the 
National  Priorities  List  (NPL)  and 
requesta  public  commenta  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  Part 
300,  which  EPA  promulgated  pursuant 
to  Section  105  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  (CERCLA).  This 


deletion  of  the  Site  is  proposed  in 
accordance  «vith  40  CFR  300.425(e). 

EPA  bases  ita  proposal  to  delete  the 
Site  on  the  detoininatian  by  EPA  and 
the  State  of  Texas,  through  the  Texas 
Natural  Resource  Conservaticm 
Commission  (TNROC),  that  all 
appropriate  Hazardous  Substance 
Superfund  (Fund)  financed  response 
under  CERCLA  for  the  Site  has  been 
implemented  to  protect  public  health 
and  the  environment  and  that  no  further 
response  acticm  by  responsible  parties  is 
appropriate. 

DATES:  Commenta  concerning  this 
proposed  partial  deletion  may  be 
submitted  on  or  before  Decembw  2, 
1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Mr.  Donn  R.  Walters,  Community 
Relations  Coordinator  (6SF-P),  U.S. 
EPA  Region  6,  Suite  1200, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
(800)  533-3508  or  (214)  665-6483. 

Comprehensive  information 
concerning  the  Site,  as  well  as 
information  specific  to  this  proposed 
deletion,  is  available  through  the  EPA 
Region  6  public  docket  at  EPA's  Region 
6  office  in  Dallas,  Texas.  The 
Administrative  Record  for  the  Site  and 
the  Deletion  Docket  for  this  proposed 
partial  deletion  are  maintained  at  the 
Site  information  repositories  listed 
below.  Public  docket  items  and  Site 
information  repository  items  are 
available  for  public  inspection  and 
copyii^.  The  relevant  locations  are  as 
follows: 

U.S.  EPA  Region  6.  Library  (6MD-II), 
Suite  1200, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  (214)  665-6424  or 
665-6427,  hours  of  operation:  8:00 
a.m.  to  4:30  p.m.  Monday  through 
Friday,  excluding  holidays. 
Texas  ^2atlUBl  Resource  Conservation 
Commission,  Technical  Park  Center, 
Room  190,  Building  D,  12118  North 
Di  35,  Austin,  Texas  78753,  (512)  239 
2920,  hours  of  operation:  8:00  a.m.  to 
5:00  p.m.  Monday  through  Friday, 
excluding  holidays. 
Orange  Public  Library,  2200  North  Fifth 
Street,  Orange,  Texas  77630,  (409) 
883-1086,  hours  of  operation:  9:00 
a.m.  to  9:00  p.m.  Mondays  and 
Wednesdays,  9:00  a.m.  to  5:00  p.m. 
Tuesdays  and  Thursdays  and  9:00 
a.m.  to  1:00  p.m.  Saturdays,  excluding 
holidays, 
aty  Hall,  Gty  of  Bridge  Gty,  260 
Rachal  Street,  Bridge  City,  Texas 
77611,  (409)  735-6801,  hours  of 
operation:  8:00  a.m.  to  5:00  p.m. 
Monday  through  Friday,  excluding 
holidays. 
FOR  FURTHER  INFORMATION  OONTACT:  Mr. 
Ernest  R.  Franks,  Project  Manager  (6SF- 


AT),  U.S.  EPA  Region  6,  Suite  1200, 
1445  Roas  Avenue.  Dallas.  Texas  7S202- 
2733,  (214)  665-«521. 
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L  Introductkn 

n.  f4PL  Deletiao  Qiteris 

III.  Deletion  Procedures 

rv.  Basis  Cor  iBtended  Partial  Site  Delation 

Aneedix 

A.  List  of  Deletion  Docket  Contents 

B.  Site  Coordinate  Boundarie* 

L  iBtrodnctioa 

The  Environmental  Protection  Agency 
(EPA)  Region  6  announces  ita  intent  to 
delete  the  Triangle  Chemical  Qnnpany 
Superfund  Site  (Site)  frtnn  the  National 
Priorities  List  (NPL)  and  requesta  public 
commenta  on  this  proposed  acticm.  The 
NPL  constitutes  Appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  Part  300,  which  EPA  promu^ted 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  42  U.S.C.  9605.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  healu  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  (Fund).  This  deletion  of  the 
Site  is  proposed  in  accordance  with  40 
CFR  300.425(e).  As  described  in  40  CFR 
300.425(e)(3),  releases  deleted  from  the 
NPL  remain  eligible  for  further  remedial 
actions  if  warranted  by  future 
conditions. 

EPA  will  accept  commenta 
concerning  ita  intent  for  deletion  on  or 
before  October  31, 1996. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  in  discusses  the  procedures  that 
EPA  is  using  for  this  proposed  deletion. 
Section  IV  discusses  the  Site  and 
explains  bow  the  Site  meeta  the  deletion 
criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  bova  the  NPL. 
In  accordance  with  40  CFR  300.425(e), 
sites  may  be  deleted  fit}m  the  NPL 
M^ere  no  further  response  is 
appropriate.  In  making  such  a 
determination  pursuant  to  §  300.425(e), 
EPA  will  consider,  in  consultation  %vith 
the  appropriate  state,  whether  any  of  the 
following  criteria  have  been  met: 

Section  300.425(eXlHi)-  Responsible 
parties  or  other  persons  have 
implemmted  all  appropriate  response 
actions  required; 
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Section  300.425(e)(Jf(iH  All 
appropriate  Fund-finanoad  reiponM 
under  CERCLA  has  been  impieinwitad. 
and  no  further  responae  actioii  by 
responsible  parties  is  appropriate;  or 

Section  300.425(e)(llGii)i^ 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and. 
therefore,  taking  remedial  measures  is 
not  appropriate. 

Delation  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  for  the  portion 
deleted  if  future  site  conditions  warrant 
such  actions.  Section  300.425(e)(3)  of 
the  NCP  provides  that  Fund-financed 
actions  may  be  taken  at  sites  that  have 
been  deleted  from  the  NPL.  In  addition, 
deletion  of  a  site  from  the  NPL  does  not 
aflact  the  liability  of  responsible  parties 
or  impede  agency  efforts  to  recover  costs 
associated  with  raaponae  efforts. 

Even  if  a  site  is  deleted  from  the  NPL. 
where  haxardous  substances,  pollutants 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposure.  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  jrears 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action.  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  t^L.  the  site  may  be  restored 
to  the  NPL  without  application  of  the 
hazard  ranking  system.  Deletion  of  a  site 
from  the  NPL  does  not  of  itself  create, 
alter  or  revoke  any  person's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  EPA  management. 

III.  Deletion  Procaduras 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  30G.42S(e) 
of  the  NCP  has  been  met.  EPA  may 
formally  begin  deletion  procedures.  The 
following  procedures  were  used  for  this 
proposed  deletion  of  the  Site: 

(1)  EPA  consulted  with  the  State  of 
Texas  through  the  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC)  on  the  proposed  deletion  prior 
to  developing  this  notice; 

(2)  EPA  recommended  the  proposed 
deletion; 

(3)  TNRCC  concurred  with  the 
proposed  deletion  more  than  thirty 
working  days  before  publication  of  this 
notice  in  the  Federal  Register, 

(4)  concurrently  with  publication  of 
this  notice  in  the  Federal  Register,  a 
notice  will  be  published  in  a  major  local 
newspaper  of  general  circulation  at  or 


near  the  Site  and  will  be  distributad  to 
appropriate  fiadacml.  atata  and  local 
oMcials  and  other  intaraitad  paitiaa. 
which  notices  will  announca  a  thirty 
calendar  day  public  oommoat  period  on 
the  delation  parkaga  and  will  announce 
the  availability  of  copies  of  this  notice 
of  intent  to  dalata  at  the  EPA  Ragira  6 
library  and  the  infiomiation  repoaitoriea; 
and 

(5)  EPA  made  all  relevant  documants 
available  at  the  EPA  Region  6  library 
and  the  information  re|Xiaitories  listed 
above,  which  documents  are  available 
forpublic  iiupaction  and  copying. 

Toe  public  Is  invited  to  coounent  on 
EPA's  proposal  to  delate  the  Site  from 
the  NPL. 

Upon  completion  of  the  thirty 
calendar  day  public  comment  period, 
EPA  Region  6  %idll  evaluate  each 
significant  comment  and  any  aignificant 
new  data  received  before  issuing  a  final 
decision  concerning  tfaa  propoaed 
deletion.  EPA  will  prepare  a 
responsiveness  summary  for  each 
significant  comment  and  any  significant 
new  data  received  during  the  public 
comment  period  and  will  address 
concams  presented  in  such  cfMnments 
and  data.  The  raaponsivaneas  summary 
will  be  made  available  to  the  public  at 
the  EPA  Region  6  library  and  the 
information  repositories  listed  above 
and  will  be  included  in  the  final 
deletion  package.  Members  of  the  public 
are  encouraged  to  contact  EPA  Region  6 
to  obtain  a  copy  of  the  responsiveness 
summary.  If,  after  review  of  all  such 
comments  and  data,  EPA  determines 
that  the  deletion  from  the  NPL  is 
appropriate.  EPA  will  publish  a  final 
notice  of  deletion  in  the  Federal 
Ragialar.  Deletion  of  the  Site  does  not 
actually  occur  until  a  final  notice  of 
deletion  is  published  in  the  Federal 
Ragistar.  A  copy  of  the  final  deletion 
pedcage  will  be  placed  in  the  EPA 
Region  6  library  and  the  information 
repositories  listed  above  after  a  final 
notice  has  been  published  in  the 
Federal! 


rv.  Basis  iar  IntaMlad  Partial  Site 
Deletion 

The  following  information  provides 
EPA's  rationale  for  deletion  of  the  Site 
from  the  NPL  and  explains  EPA's 
finding  that  the  proposed  deletion 
satisfies  40  CFR  3O0.42S(e) 
requirements: 

"Triangle  Chemical  Company  is  a  2.3 
acre  tract  of  land  located  on  Texas  State 
Highway  87  approximately  one-half 
mile  north  of  the  junction  of  Texas  State 
Highway  87  and  Texas  State  Highway 
62  north  of  Bridge  City.  Texas. 

Triangle  Chemical  Company  operated 
a  chemical  mixing  and  btending  facility 


from  the  aaity  1070s  until  1081. 
Triangla  Chemical  Company's 
prodnction  oonaited  of  automobile 
brake  fluid,  windahiekl  waaher  solvent, 
hand  claanars,  pastiddas  and  various 
types  of  indu^rial  daaning  compounds. 
'The  waste  manageoiant  and  general 
housekeeping  practices  wrere  very  poor, 
resulting  in  leus  and  q>Ula  from 
numerous  drums  and  tanks  onsite.  Local 
rssidants  reported  seven  fish  kills  that 
occurred  from  March  1076  to  October 
1982. 

Investigations  by  the  Texas 
Department  of  Water  Resources 
(TDWR),  the  predecasaor  agency  to  the 
Texas  Water  Commission  (TWC)  which 
is  now  the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC), 
indicated  that  the  fish  kills  resulted 
from  discharges  of  hazardous  materials 
from  the  Site.  In  August  1981,  the 
TDWR  obtained  a  temporary  injunction 
against  Triangle  Chemical  Company 
concerning  imtiaatad  discharges  from 
the  Site  and  other  violations  of 
pollution  control  laws.  In  October  1981, 
TDWR  found  that  the  Site  had  been 
abandoned.  The  Site  included  five 
buildings  and  thirty  large  tanks,  eleven 
of  which  tanks  contained  hazardous 
liquids  totaling  51,000  gallons.  Raw 
naaterials  and  finished  products  were 
stored  in  bulk  surface  tanks  and  filty- 
five-gallon  drums.  There  were  also 
1,005  drums  and  approximately  350 
cubic  yards  of  contaminated  soil  and 
trash,  all  of  which  were  left  in  an 
unaeciired  condition. 

In  April  1082,  EPA  initiated  an 
immemate  removal  action  to  impede 
public  access  to  these  hazardous 
materials.  This  action  consisted  of 
construction  of  a  six  foot  high  chain  link 
fence  topped  virith  barbed  wire  around 
the  material  storage  area,  posting  of 
warning  signs  around  the  Site  cuid 
construction  a  drainage  canal  in  front  of 
the  main  dmm  storage  area  to  control 
runoff. 

EPA  initiated  a  planned  removal 
action  in  August  1982  to  remove  drums 
and  contaminated  trash  and  soil.  This 
removal  operation  was  limited  to  the 
driun  staging  and  crushing  area.  The 
wastes  removed  during  this  action  were 
taken  to  the  approved  hazardous  waste 
disposal  facility  owned  by  Chemical 
Waste  Management.  Inc.,  located  at  Port 
Arthur,  Texas,  and  included  21.000 
gallons  of  liquids.  350  cubic  yards  of 
contaminated  soil  and  trash  and  1,095 
drums. 

The  remedial  investigation  revealed 
specific  zones  of  soil  contamination  as 
dietermined  by  elevated  volatile  organic 
measurements:  however,  the  depth  of 
contaminated  soils  varied  within  the 
zones.  Most  of  the  bands  of 
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I  began  at  one  to  two  aad 
F  faat  baiow  the  ground  snrfaoe 
aod  did  not  axtend  beyond  six  and  odo- 
faalffMl  in  depth.  In  addition,  fifteen 

)  tanks  contained  poleotially 
latarials.  Continued 
t  of  these  abandoned  tanks 
cmdri  iMva  contributed  to  further 
oanliHiBalioa  through  leaks  and  spills. 
I  refuse  was  present  in  the 
i  of  shipping  and  paddng  matmals 
■     '"  i  by  product  spills  and 
lars  of  unused  products, 
aaaarodocts  were  scattered  through 
thabnUdiBgB.  Unauthorized  entry  on 
thiaSMo  could  have  resuhed  in  human 
exposasa  to  the  potentially 
rmilaiaiiilu  J  rehiae. 

Ray  F.  Western,  Inc.,  (Weston)  began  a 
faasiUMly  study  in  August  1084  and 
cnmplatBd  it  hi  March  1085.  WESTCM4 
conAsctad  a  pilot  study  from  Febniary 
3.  Itm,  llirowh  Fetmiary  14, 1085.  on 
a  simB  ana  of  the  Triangle  Chemical 
ly  Site  to  demonstrate  and 
» tiia  effisctiveness  of  mechanical 
I  far  contaminant  removal  from 
tbasoik.  Mwrhsnical  aeration  was 

I  on  three  lifts  of  soil  and  was 
k  to  be  an  effective  mediod  of 
J  volatile  compounds  to 
badfcgHmnd  levels. 

1km  aacovd  of  Dedsicm  (ROD)  was 
sigBod  by  IIm  EPA  Regional 
Afkynistmtor  on  June  11, 1085.  based 
on  tba  administrative  record  for  the  Site 
inrinding,  but  not  limited  to,  findings 
from  the  rsaMdial  investigation, 
avainations  of  the  treatment  ahematives 
reviewed  during  the  feasitHlity  study 
and  tiM  rasuHs  of  the  pilot  study  for  the 
SHa.  71w  KX)  iwovides  for  oflEsite 
imJiMislion  and  deep  well  injecticm  of 
thaooaients  of  the  storage  tanks  and 
le  landfill  disposal  Cor 
;  sludges,  decontamination 
of  aB'nnaita  stfucturas,  ofhite  landfill 
ititposal  of  tiash  and  debris  and  onsite 
1  aeration  of  the 

I  soils  to  remove  volatile 
I  to  background  levels.  The 
RCX>  states  EPA's  conclusion  that  the 
dsoantsaaination  of  soil  to  background 
ievais  wotdd  effectively  mitigate  the 
pnlswHsl  for  future  ground  water 
contaminstion.  The  ROD  provides  far 
J  to  verify  that  the  graaad 
>  is  not  impacted  by  the  remedial 


TMIOC  advertised  for  bids  for  the 
I  action  cleanup  activities  and 
t  tfaa  bids  (m  August  15. 1986. 
was  awarded  to  ENSCO 
Bavheaaiuutal  Services  (ENSGC^.  Aftw 
appravai  of  its  operations  plan  and 
other  snbaaittals,  ENSOO  was  issued  a 
BOtica  to  proceed  on  January  2, 1987. 
ENSOO  mobiUzed  fm  the  cleanup 
activitias  on  January  13, 1987.  TNRCC's 


vasttteSiisfgr 
inapactioB  and  ai^MI  I 
sarvicas  waa  WESTON. 

ENSOO  psHboM 
aaration  by  tUK^  tha  soils,  hi  addition, 
contents  of  drasM.  tanks  and  oantainsis 
were  analysed  and  cdusifiad  to 
detennina  reactivity  groi^M.  Ilia 
compatible  liquids  wen  tranafanad  to 
larger  tanks  and  trangwrtedogrito  as 
documented  in  WESTON'S  June  1967 
final  report.  ENSCO's  activitias  alao 
included  the  cleaning  of  the  ramainiag 
buildings  and  the  decontamination  (rf 
the  in-placB  tanks  and  process 
emupmant  by  a  triple  rinae  process. 
The  analytical  results  shica  1068 
diow  Aat  concentration  levels  for 
indicator  compounds  in  monitoring 
walls  MW-6,  MW-7  and  MW-ll  move 
within  an  eetaUiahad  range  and  are 
dependant  upon  ramfall  and  tides.  None 
of  the  six  indicator  compounds  was 
detected  in  samples  from  mMiitoring 
wells  MW-l.  MW-3.  MW-5  or  MW-10 
during  (^wration  and  maintenance 
(OftM).  There  is  no  indicati<m  of 
horizonal  or  vertical  migration  of  the 
contaminant  plume  at  the  Site.  Wells 
MW-3  and  MW-9,  down  gradient  to 
MW-6  and  ad)acant  to  the  newby 
bayou,  have  not  been  afisctad.  This  lack 
of  movamnnt  is  due  to  low  primaiy 
permeability  (A  the  aquifar  and  limited 
ground  water  flow  vdocity.  Modeling 
was  done  at  this  Site  in  a  supplemental 
ground  water  investigation  in  1088.  No 
evidence  has  yet  been  i»esented  that 
would  change  the  condusion  from  that 
investigaticm  that  it  would  take  over 
seventy  jreara  for  a  particle  of  hazardous 
substance  to  move  160  iaet.  During 
particle  movonent,  a  preponderance  of 
the  material  would  be  attracted  to  the 
organic  cadion  in  the  organic  clays  and 
siks.  Analytical  results  do  not  indicate 
an  increase  in  concmtraticms  of  the  six 
indicator  compounds  or  other  volatile 
organic  compounds  in  pound  water  at 
the  Site  during  past  OftM.  The  slight 
variations  in  concentrations  of 
contaminaiits  among  quarterly  sampling 
events  aaay  be  attributed  to  changes  in 
water  level  elevations  and  movement 
during  pwiods  of  above  or  below 
nonnal  precipitation.  Should  aquifer 
conditions  chsnge  during  continued 
ground  water  monitoring,  the  Site  can 
be  reinstated  as  a  Suparfund  site. 

The  shallow  aquifsr  in  the  vicinity  of 
the  Site  is  bradush,  odoriferous  and  not 
otherwise  suitiMe  as  a  potable  water 
supply.  The  shallow  aquifcv  was 
initially  estimated  to  yield  1.2  gallons 
per  minute;  however,  it  is  qMcifically 
noted  in  the  reports  of  Weston  and 
others  involved  in  theee  sampling 
activities  that  all  of  the  shallow 
monitoring  wells  at  the  Site  were  bailed 


dry  in 


The  shaHow  aqnUsr  at  fta  Site  fa  not 
cuirsiMty  naad  far  difadch^  or  other 
waftsr  usage,  aad  fa  it  net  Hhsi^  Ite  M 
will  be  so  aaad  dna  to  y^  total 
dissolved  sirikfa.  Thfa  I 
aquilBrfai 

fraah  water  aqmfar  by  a  tibacfc  cfay  fayer 
wdiich  enectivaly  i 
mipatianofi 

the  kmar  drinkii^  walsr  aqaifaia.  A 
pump  teat  and  other  ssmpling 
concbKtod  dariiM  the  suppfamantal 
invastigitian  and  saanpling  to  date 
confirm  that  there  w  no  oomsBuaicatioo 
between  u|^er  and  lower  wafar4>aaring 
zones. 

Delisting  raquirements  lor  the  Site 
have  been  met  Spadfically. 
confirmatory  sampling  has  verified  that 
the  ROD  deennp  objectives  have  been 
achieved.  All  cleanup  actions  spedfiad 
in  the  ROD  have  been  hnplemsptad 
The  remaining  activity  to  he  performed 
is  coitiniBBg  OAM  which  has  been 
guaranteed  bf  the  State  of  Taxaa. 

EPA  wd  1NRCC  have  ooaaauttod  to 
monhoring  weUs  MW-a,  MW-6.  MW- 
7,  MW-0  and  MW-ll  for  thirty  yaan. 
If  the  plume  moves  away  from  MW-6, 
either  naiik  to  MW-3  or  MW-9. 
northeast  to  MW-ll,  or  downward  to 
MW-7.  the  Site  can  be  reinstated  as  a 
Superfond  sita.  Such  lainstatement 
would  not  require  appiication  of  the 
hazud  ranking  system.  Based  on  tibe 
facts  presented  above.  EPA  pn^>oses 
that  the  Site  be  dahsted  and  rsmoved 
from  the  National  Priorities  List 

EPA,  with  concurrence  of  dM  State  of 
Texas,  has  determined  that  all 
appropriate  Fund-financed  response 
under  CERCLA  at  the  Triangfa  Chemical 
Company  S«q»eriund  Site  has  been 
implmnented  to  protect  public  health 
and  the  environment  and  that  no  further 
response  action  by  responsibfa  parties  is 
apfHopriate. 

Dated.  Octobar  9. 1996. 
jenyiiiiiMa, 

Deputy  BegitmalAdmiiustnMtor,  US. 
EnviroHmeHtal  Pntectton  Agency,  Itegion  6. 
[PR  Doc  96-27830  Filed  lO-30-«e;  8:45  aai| 


OEPARTMBfT  OF  TfUNSPOflTATION 

CoMtQuard 

46CFRP«t»10md12 
(CQOI 


waar  roaa  lor  ^mnna  uoanamg, 
OartMcatton  of  RogMry  and 


MEMCr:  Coast  Guard.  DOT. 
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action:  Notice  of  recalculation  of 
program  coats  and  reasseaamant  of  feea: 
requeat  for  conunenta. 

SUMMAIIY:  The  Coast  Guard  has 
completed  a  recalcidation  of  the  coats 
aaaodated  with  its  marine  licensing  and 
merchant  mariner  docimiMitation 
program  and  has  reaaaeaaad  the  user 
bea  published  in  46  CFR  ParU  10  and 
12.  'Hieae  actions  have  been  taken 
pursuant  to  a  court  order  issued  by  the 
U.S.  District  Court  for  the  District  of 
Colxunbia.  This  notice  annoimces  the 
completion  of,  and  seeks  public 
comments  on.  the  recalculation  and  sets 
out  a  summary  of  the  reaults. 
DATES:  Comments  must  be  received  not 
later  than  December  30. 1996. 
AOOWttm:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Saiioty 
Council  (G-LRA)  (CGD  96-0531,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington.  DC  20593-0001 
or  may  be  delivered  to  room  3406  at  the 
same  address  betwreen  9:30  a.m.  and  2 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  notice.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  3406.  U.S.  Coast  Guard 
Headquarters,  between  9:30  a.m.  and  2 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTtCn  MFOraiATION  CONTACT: 
LCDR  Matthew  Glomb.  Office  of  Claims 
and  Litigation  (G-LCL),  telephone  (202) 
267-1040. 

8UPPt.EMCNTAf«V  MFOWIATICN: 

Request  fbr  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  review  and 
comment  on  the  recalculation  by 
submitting  written  data,  views  or 
arguments.  Persons  submitting 


comments  ahould  include  their  namaa 
and  addraaaea,  idmtify  this  notioe  (OGD 
96-053),  the  specific  part  of  the 
recalculatioo  to  which  aadi  comment  or 
queatioD  applies,  and  giw  the  reaaoa  fbr 
each  comment.  Please  submit  two 
copiea  of  all  comments  and  attachments 
in  an  imbound  format,  no  larger  than 
6V>  by  11  inches,  suitable  fbr  copying 
and  ^ectrooic  fiUno.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  andoae  stamped  aelf-addresaed 
poatcarda  or  envelopes. 

BackgnMmd  lafomation 

On  November  5.  1990.  Congraaa 
passed  the  Omnibus  Budget 
Reconciliation  Act  which  amended  46 
U.S.C.  $  2110  to  require  establishment  of 
user  feea  for  certain  services  provided 
by  the  Coast  Guard.  As  a  resmt.  the 
Coast  Guard  issued  a  final  rule  entitled 
"User  Feea  for  Marine  Licensing. 
Certification  of  Regiatry  and  Merchant 
Mariner  Docxmientation''  on  March  19. 
1993  (58  FR  15228).  This  rule 
established  marine  licensing  and 
merchant  mariner  documentation  user 
feee  in  46  Parts  10  and  12.  The  final  rule 
became  effiBCtive  on  April  19,  1993. 

On  April  15.  1993.  Seafarers 
International  Union  of  North  America, 
at  al.,  brought  suit  against  the  Coast 
Guard  and  sought  to,  among  other 
things,  en)oin  it  from  collecting  marine 
licensing  and  merchant  mariner 
dociunentation  user  fees.  In  ruling  on 
the  case,  on  Novonber  23. 1994.  the 
U.S.  District  Court  fbr  the  District  of 
Columbia  affirmed  the  Coast  Guard's 
authority  to  establiah  and  collect  user 
fees  and  confirmed  the  methodology  by 
which  the  Coast  Guard  established  its 
fees.  However,  the  Court  ordered  the 
Coast  Guard  to  recalculate  the  costs 
associated  with  its  marine  licensing  and 
merchant  mariner  documentation 
program,  reassess  the  established  fees, 
and  subject  the  recalculations  to  pubUc 
notice  and  comment.  The  Court  also 


ordared  the  Coast  Guard  to  stop 
f^tyiwg  for  FBI  criminal  histoiy 
cheoks. 

The  Coast  Guard  conducted  a  time- 
motion  study  of  wfoik  activity  at 
Regional  Examination  Centers  during 
the  spring  and  summer  of  1995.  This 
study  was  undertaken  in  order  to  update 
the  data  contained  in  the  1989 
Workload  Study  used  during  the 
original  caknilation  of  the  fees.  The 
study  was  the  first  step  in  the  process 
of  recalculating  program  ooata.  &nce 

1995.  the  Coast  Guard  has  updated  all 
data  used  in  the  original  calculation  of 
the  marine  licensing  and  merdiant 
mariner  documentation  user  faes. 
including  Regional  Examination  Center 
transaction  data  and  personnel  and 
overhead  coats.  The  Coast  Guard 
updated  its  transaction  activity  data, 
verified  supporting  docimientation,  and 
recalculated  its  program  costs.  The  data 
from  the  1995  time-Dfotion  study  was 
used  during  the  recalculation  of  both 
the  overall  and  per  activity  cost  of  the 
marine  licensing  and  merchant  mariner 
documentation  program.  The  Coast 
Guard  then  reassessed  its  published  fees 
by  comparing  them  to  the  recalculated 
costs. 

The  recalculation  of  costs  and  the 
reassessment  of  user  fees  ordered  by  the 
Court  were  completed  on  September  25, 

1996.  The  Coast  Guard  administratively 
reduced  the  amount  to  be  collected  for 
six  services  where  published  fees 
exceeded  recalculated  costs.  These  fees 
can  only  be  permanently  changed 
through  the  rulemaking  process  and  the 
Coast  Guard  will  initiate  a  rulemaking 
after  the  close  of  this  comment  period. 

The  published  fees,  recalculated 
costs,  and  the  fee  collection  amounts 
affected  by  the  Coast  Guard's  interim 
administrative  action  are  simmiarized  in 
Tables  1  and  2. 
aajjNO  Gooe  4ais-i4-M 
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This  notice  complies  with  the  order  of 
the  Court  that  the  recalculation  and 
reassessment  be  subject  to  notice  and 
comment. 

Dated:  October  24, 1996. 

;.ccud. 

Chief,  Marine  Safety  and  Environmental 
Protection. 

[FR  Doc.  96-27881  Filed  10-30-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaplieric 
Administration 

50  CFR  Part  227 

P.D.  012S95A] 

Endangered  and  Threatened  Species; 
Notice  of  Six-Month  Extension  on  the 
Rnal  Determination  on  Whether  to  List 
the  Oregon  Coast  and  Southern 
Oregon/Northern  Caiifomia  Coast 
Evolutlonarily  Significant  Units  (ESUs) 
of  Coho  Salmon 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Notice  of  extension  of  final 

determination. 

SUiMIARY:  NMFS  has  determined  that 
substantial  scientific  disagreement 
exists  regarding  the  sufficiency  and 
accuracy  of  data  relevant  to  NMFS' 
proposed  determination  that  two 
Evolutlonarily  Significant  Units  (ESUs) 
of  coho  salmon  in  Oregon  and  northern 
Caiifomia  warrant  listing  as  threatened 
species.  Consequently,  NMFS  extends 
the  deadline  for  a  final  listing 
determination  for  the  Oregon  Coast  and 
the  Southern  Oregon/Northern 
Caiifomia  Coast  ESUs  for  6  additional 
months  to  solicit,  collect,  and  analyze 
additional  information  that  will  enable 
NMFS  to  make  the  final  listing 
determination  based  on  the  best 
available  data. 

DATES:  The  new  deadline  for  final  action 
on  the  proposed  listing  of  the  Oregon 
Coast  and  the  Southern  Oregon/ 
Northern  Caiifomia  Coast  ESUs  of  coho 
salmon  is  April  25, 1997. 
ADDRESSES:  Environmental  and 
Technical  Services  Division,  NMFS, 
Northwest  Region,  525  NE  Oregon 
Street.  Suite  500,  Portland,  OR  97232- 
2737. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  503-231-2005,  Craig 
Wingert,  310-980-4021,  orMarta 
Nammack.  301-713-1401. 


SUPPLEMENTARY  MFORMATION: 
Bacicgrooiid 

On  July  25, 1995,  NMFS  pubUshed  a 
proposed  rule  to  list  three  ESUs  of 
natiually-reproducing  coho  salmon 
[Oncorhynchus  kisutch)  in  Oegon  and 
Caiifomia  as  threatened  imder  the 
Endangered  Species  Act  of  1973  (ESA) 
(60  FR  38011).  The  ESUs  proposed  for 
listing  occur  in  three  coastal  areas:  (1) 
The  Oregon  coast  from  the  Columbia 
River  south  to  Cape  Blanco  in  southern 
Oregon  (Oregon  Coast  ESU),  (2)  the 
southern  Ore^on/northem  Caiifomia 
coasts  hpm  Cape  Blanco  to  Punta  Gorda 
in  northern  Caiifomia  (Southem 
Oregon/Northem  Caiifomia  Coast  ESU], 
and  (3)  the  central  Caiifomia  coast  from 
Pimta  Gorda  to  the  San  Lorenzo  River  in 
Santa  Cruz,  including  San  Francisco 
Bay  (Central  Caiifomia  Coast  ESU). 
Diuing  a  coastwide  status  review,  NMFS 
foimd  substantial  population  declines  in 
each  of  the  three  coho  salmon  ESUs 
proposed  as  threatened. 

Within  1  year  from  the  date  of  a 
proposed  listing,  section  4(b)(6)  of  the 
ESA  requires  NMFS  to  take  one  of  three 
actions:  (1)  Make  final  the  proposed 
listing;  (2)  withdraw  the  proposed 
listing;  or  (3)  extend  the  1-year  period 
for  not  more  than  6  months.  On  July  23, 
1996,  the  U.S.  District  Court  for  the 
Northern  District  of  Caiifomia  upheld 
NMFS'  proposal  of  October  25, 1996,  as 
the  end  of  the  1-year  work  period 
allowed  for  making  one  of  these 
determinations  on  the  three  ESUs  of 
coastal  coho  salmon.  This  proposal  took 
into  consideration  the  3-month  funding 
moratoriimi  in  early  1996  on  NMFS' 
listing  actions.  Therefore,  by  October  25, 
1996,  NMFS  must  take  one  of  the  three 
actions  outlined  above. 

Section  4(b)(6)(B)(i)  of  the  ESA 
authorizes  NMFS  to  extend  the  deadline 
for  a  final  Usting  determination  for  not 
more  than  6  months  for  the  piupose  of 
soliciting  additional  data.  NMFS'  ESA 
implementing  regulations  condition 
such  an  extension  on  finding 
"substantial  disagreement  among 
scientists  knowledgeable  about  the 
species  concerned  regarding  the 
sufficiency  or  acciuncy  of  the  available 
data  relevant  to  the  determination"  (50 
CFR  §  424.17(a)(l)(iv)).  After 
considering  comments  and  information 
received  in  response  to  the  proposed 
rule,  NMFS  determines  that  substantial 
scientific  disagreements  exist  regarding 
the  sufficiency  and  accuracy  of  data 
relevant  to  final  listing  determinations 
for  the  Oregmi  Coast  ESU  and  the 
Southem  Q^egon/Northem  Caiifomia 
Coast  ESU.  These  scientific 
disagreements  concern  the  data  needed 
to  determine  the  status  of  these  species, 


the  threats  to  their  continued  existence, 
and  the  efficacy  of  recent  local,  state, 
and  Federal  conservation  measures. 
Therefore,  NMFS  extends  the  final 
listing  determination  deadline  for  the 
Oregon  Coast  and  Southem  Ongon/ 
Northern  Caiifomia  Coast  ESUs  for  6 
months  to  solicit,  collect,  and  anal3rze 
additional  data. 

While  NMFS  concludes  that  a  6- 
month  extension  is  warranted  for  the    - 
Oregon  Coast  and  Southem  Oregon/ 
Northem  Caiifomia  ESUs,  NMFS 
beUeves  that  such  an  extension  is  not 
warranted  for  the  Central  Caiifomia 
Coast  Coho  Salmon  ESU.  For  NMFS' 
determination  on^the  Central  Caiifomia 
Coast  Coho  Salmon  ESU,  see  the  Central 
Caiifomia  Coast  Coho  Salmcm  ESU 
listing  notice  in  the  Rules  and 
Regulations  section  of  this  Federal 
Register. 

Points  of  Substantial  Scientific 
Disagreement 

Comments  received  from  peer 
reviewers,  as  well  as  knowledgeable 
scientists  from  state  fish  and  wildlife 
agencies,  tribes,  and  the  private  sector, 
dispute  the  sufficiency  and  accuracy  of 
data  employed  by  NKflFS  in  its  proposed 
listing  of  the  Oregon  Coast  and  Southem 
Oregon/Northem  Caiifomia  Coast  ESUs 
of  coastal  coho  salmon.  The  primary 
areas  of  dispute  concern  data  relevant  to 
risk  assessment  and  NMFS'  evaluation 
of  existing  protective  measures.  The 
following  section  briefly  discusses  the 
types  of  data  subject  to  substantial 
scientific  disagreement 

Risk  Assessment 

Risk  assessment  involves  the 
collection  and  analysis  of  data  on  the  ■ 
status  of  coastal  coho  and  the  threats 
presented  by  various  hiunan  activities 
and  natvual  occiirrences.  In  its 
coastwide  status  review,  NMFS  assessed 
the  status  of  coho  salmon  and  id«itified 
the  principal  threats  to  coastal  coho  as 
habitat  loss,  adverse  ocean  conditions, 
hatchery  practices,  and  harvest. 

In  the  Oregon  Coast  and  Southem 
Oregon/Northem  Caiifomia  Coast  ESUs. 
substtmtial  scientific  disagreement 
exists  regarding  the  sufficiency  of  data 
used  to  assess  the  risks  &ced  by  coastal 
coho.  For  example,  Oregon  Department 
of  Fish  and  Wildlife  (ODFW)  and  a  peer 
reviewer  criticize  NMFS'  assessment  of 
these  ESUs  for  relying  on  insufficient 
data.  These  scientists  argue  that  NMFS 
failed  to  consider  the  same  types  of  data 
for  Oregon  and  Washington  coastal  ooho 
salmon.  This  difference,  they  argue, 
biased  NMFS'  risk  analysis  toward 
finHing  a  relatively  higher  risk  for 
Oregon  ESUs.  ODFW  argues  diat  the 
Olympic  Peninsula  ESU  (located  in 
Washington)  faces  the  same  risks  as  the 
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Oragon  ESUs.  yet  NMFS  did  not 

[iropOM  the  Olympic  Peninsula  ESU  for 
istins. 

aoFVi  contends  that  NMFS 
ovotstated  the  depressed  condition  of 
Orafon  coastal  coho  salmon  leading 
Nk^S  to  incorrectly  conclude  that 
listing  is  warranted.  In  the  draft  Coastal 
Salmon  Restoration  Initiative  (CSRl) 
nifamittad  to  NMFS  on  August  20.  1996. 
ODFW  scientists  proposed  population 
abundance  listing  thresholds  Uiat  are 
inconaistent  with  NMFS'  assessment 
that  Oregon  coho  salmon  are  threatened. 

In  an  attempt  to  define  the  risk  of 
exUnotfon  faced  by  coho  in  the  Oregon 
Coast  ESU,  ODFW  has  begun  an  effort 
to  develop  three  different  population 
similation  models.  The  results  of  these 
ommMb  could  have  direct  bearing  on 
NliVS'  final  Usting  determinatioDS. 
Tbaae  models  apply  diffiBrent 
approaches  and  assumptions,  and.  to 
dale,  the  models  have  (Hoduced 
inoflBilatent  results.  The  third  model, 
\tadu  development  by  a  recognized 
exp«t  in  conservation  biology,  includes 
genetic,  data  not  analyzed  in  the  first 
twoSMidels. 

BqpMUy  relevant  to  both  the  Oregon 
CoMt  and  Southern  OraBon/Northem 
Calianiia  Coast  ESUs.  several  scientists 
data  tfast  NMFS  relied  on  insufficient 
data  Ib  determining  the  efiects  of 
aalwl  environmental  variability  and 
nnyhtion  cycles.  This,  the  commenters 
fcsMasa,  led  NMFS  to  ovantate  the  risk 
aaasdalsd  with  low  popolation 
aaaiAMs. 

Saaaa  commenters  argue  that  NMFS 
did  nat  use  sufficient  data  to  properly 
t  significant  risk  factors  lacing 
1  ooho  sahnon.  For  example, 
'  and  a  peer  reviewer  contend  that 
\  overstated  the  advorse  effects  of 
fish  by  failing  to  consider  data 
:  to  factors  that  mitjaate  the  risk 
posed  by  hatchery  stocks.  "Aese  three 
fadon  include:  (1)  The  temporal 
sapanlion  in  spawning  betwreen  wild 
and  hatchery  runs:  (2)  the  reduced 
repeadnctive  success  of  naturaliy- 
ipasrrtiig  hatchery  fish;  and  (3)  tlw 
limhad  geographic  scope  of  significant 
halchsry  straying.  ODFW  argues  that  by 
not  BsiBg  these  data,  NMFS  based  its 
delandnation  on  insufficient  data. 

WMh  respect  to  the  Southern  Oregon/ 
Miathsiii  California  Coast  ESU.  both  the 
Stalaa  of  Oregon  and  California  have 
exBsaased  disagreement  with  NMFS' 
It  of  ristis  facing  ooho  in  this 
.  As  described  above,  the  State  of 
I  and  a  peer  revie%ver  disagree 
with  the  sufficiency  and  adequacy  of 
data  used  by  NMFS  in  assessing  Oregon 
coho  populations  in  this  ESU.  In  a  letter 
to  NMFS  dated  September  27,  1996,  the 
CaHiomia  Resources  Agency  expressed 


similar  disagreoPttent.  The  Resources 
Agency  adopted  ODFVt'a  criticisms  in 
whole  and  argued  that  they  applied 
equally  in  Caufbtnia.  thus  expressing 
disagreement  regarding  the  sufficiency 
and  accuracy  of  data  iMed  to  conduct 
risk  sssessnoents  for  the  California 
portion  of  the  Southern  Oregon/ 
Noftliem  Caiifoinia  Coast  ESU. 
Moreover,  the  data  on  California  coho 
populations,  particularly  in  small 
streams  in  northern  California,  are 
limited.  The  State  of  California  provided 
NMFS  with  additional  information  firom 
private  landownsrs  that  «iras  consistent 
with  NMFS'  recMtt  obsenratioas«The 
State  believes  the  infonnation  it 
provided,  and  infonoaticm  now  being 
collected,  will  indicate  that  coho  are 
more  abtmdant  and  widespread  than 
currently  tiiou^t. 

Eflicacy  af  Ceaaarvalibn  Measares 

Sections  4(aMl)CD)  and  4(bXlMA)  of 
the  ESA  reqjuiie  NMFS  to  consider  the 
likely  efisct  of  existing  regulatory 
mechanisms  snd  stale  etforts  to  protect 
the  species  in  making  listing 
determinations,  hi  its  proposed  rule. 
NMFS  coachidsd  that,  at  prssent. 
existing  meeanres  were  not  sufficient  to 
ofbet  poAulatioB  dsdinas. 

Regsnfiag  the  Oeagon  Coest  and 
Southern  Oiagcn/Nofthem  California 
Coast  ESUs.  savatal  reviewers  disagree 
with  this  aasessaMaft  and  believe  that 
NMFS  shmiU  give  more  weight  to 
existing  or  reosatly  implemented 
conservation  aaeaamae.  For  example, 
ODFW  and  die  Ongon  Depertment  of 
Foieetiy  conlend  that  recent 
consawstion  BBsasurss  will 
substantially  improve  habitat  conditions 
for  ooho  sahnon  ponulatioos.  NMFS 
believes  that  mose  data  are  needed  to 
properly  evaluate  meseures  regarding 
roso  erosion,  stieam  habitat  assessment, 
and  stream  fish  surveys.  The  California 
Reaourcea  Afsocy  aaseits  that  NMFS 
needs  to  move  carafully  consider  all 
available  scisntiilc  evidence,  including 
existing  rsgidatoiy  wachanisms  such  as 
state  forest  practice  rulee.  Also.  ODFW 
states  thel  recent  changes  in  ocean 
harvest  managansnt  have  drastically 
reduced  total  fishing  mortality  and  will 
provide  substantial  jmitection  in  future 
yeers. 

The  Southern  Orsgon/Northem 
California  Coaat  ESU  presents  unique 
problesDs  in  evaluating  existing 
conservation  measurss.  given  that  this 
ESU  includes  land  in  bcKJi  states.  An 
added  level  of  oonsidsration  results 
from  the  mix  of  slate  iurisdictions  and 
regulatory  authorities.  Not  only  must 
NMFS  aasees  the  protective  aneasures 
provided  by  each  regulatory  program, 
but  eech  program's  relative  importance 


to  the  ESU.  For  example,  while  Oregon 
has  rec»ntly  established  a  wider  range  of 
conservatimi  efforts,  California  has 
initiated  forest  practice  changes 
protective  of  cono.  NMFS  must  consider 
the  differences  in  these  programs  and 
weigh  their  overall  benefit  for  coho 
salmon.  As  stated  above,  however,  both 
states  contest  NMFS'  current  evaluation 
of  their  re^Mctive  conservation 
programs.  Therefore,  more  time  is 
required  both  to  resolve  these 
disagreemmits  and  conduct  a  thorough 
analysis  of  the  relative  benefits  of  state 
conservation  efforts  in  this  ESU. 

Prospects  inr  leeohring  Existing 


Several  efforts  are  underway  that  have 
prospects  for  resolving  scientific 
disagreement  on  the  accuracy  and 
sufficiency  of  data  relevant  to  listing  the 
Oregon  Coast  and  Southern  Oregon/ 
Northern  California  Coast  ESUs.  NMFS 
recently  requested  additional 
information  on  the  {Mtipoeed  and 
candidate  ESUs  firom  the  Slates  of 
Washington.  Cslilornia.  and  Oregon. 
NMFS  reosntly  received  deta  frcm  the 
State  of  California  and  expects  the 
submission  of  additional  data  (including 
population  modeling  results)  fnun  the 
State  of  Orsgon  when  it  completes  its 
CSRL  NMFS  expects  that  all  new 
information  will  be  submitted  snd 
under  review  by  late  1996. 

On  November  13  through  15. 1996. 
NMFS  will  conduct  a  scientific 
workshop  to  solicit  information  and 
develop  and  evaluate  approaches  to  risk 
assessment  for  Pedfic  salmon.  This 
workable  will  fiseture  twelve  scientists 
with  expertise  in  various  sspects  of 
extinction  risk  snalysis.  The  panelists 
will  provide  written  summaries  of  their 
presentations  to  NMFS  at  the  time  of  the 
wmkshop.  Fufther,  an  editor  will 
compile  a  written  report  of  the 
workshop,  with  publication  expected  by 
the  end  of  January  1997.  Information 
obtained  firom  th^  woricshop  should 
produce  results  that  are  highly  relevant 
to  coho  salmon  listing  determinations, 
in  particular,  how  to  interpret  limited 
and  conflicting  data  and  bow  best  to 
make  speciea/ESU  risk  assessments. 

The  State  of  Oragon  has  requested 
independent  review  of  the  CSRI  plan  by 
scientists  with  Oregon  State  University 
and  other  peer  reviewen.  By  the  spring 
of  1997,  the  Stale  is  expected  to  provide 
its  completed  CSRI  to  NMFS  for  its 
review.  In  additimi.  the  State  of 
California  may  have  a  similar  draft 
prepared  next  year.  NMFS  expects  these 
plans  to  contain  detailed  summaries  and 
assessments  of  conservation  measures 
which  benefit  coho  salmon  in  the 
respective  stales.  During  the  period  of 
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this  6-month  extensicm.  NMFS  will 
assess  more  cwnplete  versions  of  these 
plans,  work  with  the  states  to  resolve 
scientific  disagreements  surrounding 
the  adequacy  of  the  plans,  and  seek  a 
scientific  basis  for  determining  whether 
these  conservation  measures  will 
substantially  reduce  the  risks  faced  by 
one  or  both  of  these  coho  salmon  ESUs 
proposed  for  listing. 

Determination 

Hie  scientific  disagreements  about 
data  and  information  identified  above 
are  substantial  and  may  alter  NMFS' 
assessment  of  the  status  of  the  Oregon 
Coast  and  Southern  Oregon/Northern 
California  Coast  coho  sahnon  ESUs.  In 
light  of  these  disagreements  and  the  fact 
that  more  data  are  forthcoming  on 
conservation  planning  and  risk 
assessment.  h^FS  extends  the  final 
determination  deadline  on  the  Oregon 
Coast  and  Southern  Oregon/Northern 
California  Coast  ESUs  of  coastal  coho 
salmon  for  6  additional  months,  until 
April  25. 1997.  During  this  period, 
NMFS  will  collect  and  analyze  new 
information  aimed  at  resolving  these 
disagreements.  If  new  information  or 
analyses  indicate  that  listing  of  one  or 
more  ESUs  of  west  coast  coho  salmon  is 
not  warranted,  NMFS  will  withdraw  or 
modify  the  proposed  rule  accordingly. 

Authority:  16  U.S.C.  1531  etseq. 

Dated:  October  24, 1996. 
Gary  C  Matlock, 

Acting  Assistant  Administatorfor  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc  96-27888  Filed  10-25-96;  5:05  pm] 
aajJNQ  oooe  asi«-ai-F 


50  CFR  Part  648 
p.D.  102296A] 

New  England  Fiehery  Menagement 
Council;  Meeting 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  Tlie  New  England  Fishery 
Management  Council  (Coimcil)  will 
hold  a  2-day  public  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone.  There 
will  also  be  a  discussion  of  applications 
received  for  permits  for  two  separate 
experimental  scallop  fisheries. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  November  6. 1996,  at  10 
a.m.,  and  on  Thursday.  November  7, 
1996,  at  8:30  a.m. 


K  The  meeting  will  be  held  at 
the  Radisson  Eastland  Hotel.  157  High 
Street,  Portland,  ME  04101;  telephone 
(207)  775-5411.  Requests  fen-  special 
aocommodatiims  ^ould  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus.  MA 
01906-1097;  telephcme  (617)  231-0422. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  B.  Kellogg,  Acting 
Executive  Director,  New  England 
Fishery  Management  Coundl,  (617) 
231-0422. 
8UPPLBCNTARY  MFORMATKM: 

November  6, 1996 

After  introductions,  the  Novembw  6 
session  will  begin  with  issues  related  to 
sea  scallop  management.  The  Council 
will  discuss  and  provide  policy 
guidance  to  the  Scallop  Oversight 
Committee  on  the  use  of  separable  and 
transferable  units  of  fishing  effort.  A 
firamework  adjustment  to  the  Atlantic 
Sea  Scallop  Fishery  Management  Plan 
(Sea  Scallop  FMP)  also  will  be 
considered.  Monkfish  management 
issues  will  be  addressed  on  Wednesday 
afternoon.  The  Monkfish  Committee 
will  ask  the  Council  to  finalize  a  range 
of  proposed  management  measures.  An 
accompanying  draft  public  hearing 
document  will  be  reviewed  and 
modified. 

Background  Information  for 
Abbreviated  Rulemaking — ^Atlantic  Sea 
Scallope 

llie  Council  will  consider  initial 
action  on  Framework  Adjustment  9  to 
the  Sea  Scallop  FMP  under  the 
frameworic  for  abbreviated  rulemaking 
procedure  contained  in  50  CFR  648.90. 
The  action  would  extend  the  state 
waters  exemption  to  include  the  400  lb 
(181.44  kg)  trip  limit  for  general 
category  scallop  permit  holders. 
Currently,  scallopers  holding  this  type 
of  permit  are  prohibited  fixim  landing 
more  than  400  lb  (188.44  kg)  per  trip, 
even  when  fishing  strictiy  within  state 
waters. 

November  7, 1996 

On  November  7  the  meeting  will  start 
with  reports  from  the  Council 
Chairman,  Acting  Executive  Director, 
NMFS  Regional  Administrator, 
Northeast  Fisheries  Science  Center, 
Mid-Atlantic  Fishery  Management 
Council  liaisons,  and  representatives  of 
the  U.S.  Coast  Guard  and  the  Atlantic 
States  Marine  Fisheries  Commission 
(ASMFC).  The  Groundfish  Oversight 
Committee  will  discuss,  but  will  not 
request  final  action  on  two  framework 
adjustments  to  the  Northeast 
Multisjjecies  FMP.  The  first  action 
would  modify  the  Amendment  7  effort 


reduction  measures  for  gillnet  vessels 
and  the  second  would  establish  an 
alternative  to  the  current  haddodc 
possession  limiL  Final  action  may  be 
taken  on  a  third  framework  adjustment 
conoOTning  general  permit  cstegory 
scallop  fishermen  w^o  are  afifa^ed  by 
the  Amendment  7  groundfidi 
regulations.  The  Council  also  vrill 
discuss  ASMFC's  winter  floundw 
management  strategy.  In  the  afternoon, 
the  Council  will  consider  a  herring  and 
mackerel  joint  venture  application  by 
Worid  Wide  Trading,  Inc.,  and  the 
appointment  of  advisors  to  the 
Rissponsible  Fishing  Committee. 
Changes  in  Council  (^)erations  IntNa^t 
about  by  the  Magnus<m-Stevens  Fishery 
Conservation  and  Management  Act 
(Public  Law  94-265)  will  be  addressed 
at  the  end  of  the  day  along  with  any 
other  outstanding  business. 

Background  InfiDrmation  for 
Abbreviated  Rulemaking — Northaaal 
Muhispecies 

The  Council  will  consider  final  action 
on  Framework  Adjustment  21  to  the 
Northeast  Multispecies  FMP  under  the 
firamework  for  abbreviated  rulemaking 
procedure  contained  in  50  CFR  648.90. 
The  modification  would  allow  general 
category  scallop  permit  holders  to  fish 
with  small  dredges  for  scallops  only  (no 
regulated  species  bycatch).  The  current 
groundfish  r^ulations  prohibit  the  use 
of  dredges  because  they  have  not 
demonstrated  a  less  than  5  percent 
bycatch  of  reflated  species  by  weight 

The  Council  will  consider  public 
comments  at  a  minimum  of  two  Council 
meetings  prior  to  making  any  final 
recommendations  to  the  Regional 
Administrator  under  the  provisions  for 
abbreviated  rulmnaking  dted  above.  If 
the  Regional  Administrator  concurs,  the 
measures  will  be  published  as  a  final 
rule  in  the  Federal  i 


Announcemrait  of  Experimental  Fishery 
Applications 

There  will  be  a  discussion  and 
opportunity  for  the  public  to  comment 
on  two  experimental  scallop  fisheries 
proposed  in  conjunction  with  two 
Saltonstall/Kennedy  (S/K)  Grant 
awards.  The  Regional  Administrator  is 
considering  issuing  experimental 
fishing  permits  (^Ps)  to  vessels 
involved  in  each  project.  The  Westport 
Scallop  Corporation  received  an  S/K 
Grant  to  demonstrate  bottom  seeding 
and  off-bottom  grow-out  of  Atlantic  sea 
scallops  in  an  offshore  conunercial 
setting.  The  proposed  experimental 
fishery  would  involve  collection  and 
landing  of  in-shell  scallops  with  less 
than  3.5  inch  (89  mm)  shell  height  to 
study  behavior,  disease,  growth  and 


/  Vol  61.  Mb.  212  /  Xkamdmj.  Octobw  31.  1996  / 


ralatad  to  vMlawi  holding  and 
gte«.  EFPi  aw  Awessary  to 
I  participating  vaaaala  from  tfaa 

1  OB  landing  to  dull  scallopa 
rtfaan  the  miniann  ahali  height 
ataLMaches  (89  mm).  Tkm  raauhs  of  the     ^ 
•MpMiiaHntal  fishing  stiMttas  would  be 
vmA  to  maximize  the  auooaas  of  the  S/ 
K  GmH  funded  ofliBhoffa  grow-out 


«■ 


AaBFPia 


t  Bnterprises  reGsivad  an  S/K 
i  to  investigate  finfiah  bycatch 
One  commeicial  fishing 
I  would  be  chartered  to  conduct 
the  aapai  iments  for  the  ptoiect.  The 


iwlrictionstrfthe 
ragulations. 

FoUowiaf  the  oandHakMi  of  the 
public  nisarti^  tha  Council  wiU  hold  a 
doaad  aaaaiaB  tat  tke  purpoae  of 
discuaaing  the  aaw  vacant  Executive 
Director  poaitioM. 


^^^     ^^^        to  paoyia  wHfc  dMibiliBaa.  Ka<jBaata  wot 
to  axaropt  tna     ^^m  ^^^g^^^m  ^^^nwa^^i^B  tm  tMt^ 

*f^y*^;;«^     auxUter  ai^a  SodM  ha  dtaactad  to 
ofthesnllop      QutalBplwr  B.  KaMBg  Caae  OBBHWWI) 
at  laaat  5  days  prior  lo  the  msating  date. 

25. 1«M. 


Acting  DInctof, 


IFROocW-ZZI 


ofSuatamabh 

^thtHBfServict. 

PtM  tO-M-96: 8:45  am) 
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OEPAfrrMEirr  of  agriculture 

Animal  and  Plant  Health  Inspection 
Service 

[DodtatNaM-oar-l] 

Notloe  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Colleetion 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Approved  information 
collection  extension:  comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspecticm  Service's  intention  to 
request  an  extension  of  a  cvurently 
approved  information  collection  in 
support  of  the  National  Agricultural 
Pest  Information  System. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  30. 1996  to  be 
assured  of  consideration. 
AIXWESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  any  other  aspect  of  this  collection  of 
information  to:  Dodiiet  No.  96-087-1, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS,  suite  3C03.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  96-087-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMAT10N:  For 
information  on  the  National 
Agricultural  Pest  Information  System, 


contact  Mr.  C.  David  McNeal,  Jr., 
Operations  Officer,  Plant  Protection  and 
Quarantine,  APHIS,  4700  River  Road, 
Unit  139,  Riverdale.  MD  20737-1236, 
(301)  734-8295;  or  e-mail: 
DMcnealdaphis.u8da.gov.  For  copies  of 
more  detailed  information,  contact  Ms. 
Cathy  McDuffie.  APHIS'  Supp<Ht 
Services  Specialist,  at  (301)  734-5190. 

8UPPLEMB1TARY  MFORMATION: 

Title:  National  Agricultural  Pest 
Information  System. 

OA4B  Number:  0579-0010. 

Expiration  Date  of  Approval:  12/31/ 
96. 

Type  of  Request:  Extension  of  a 
ciirrently  approved  information 
collection. 

Abstract:  Plant  Protection  and 
Quarantine  (PPQ).  Animal  and  Plant 
Health  Inspection  Service.  United  States 
Department  of  Agricultiue,  has  joined 
forces  with  the  States  to  create  a 
program  called  the  Cooperative 
Agricultural  Pest  Survey.  This  program 
allows  the  States  and  PPQ  to  conduct 
surveys  to  detect  and  measure  the 
presence  of  plant  pests  and  to  place 
survey  data  into  a  national  computer- 
based  system  called  the  National 
Agricultural  Pest  Information  System. 
This,  in  turn,  allows  us  to  obtain  a  more 
compr^ensive  picture  of  pest 
conditions  in  the  United  States. 

The  information  generated  by  this 
program  is  used  by  the  States  to  prodict 
potential  pest  situations.  It  is  used  by 
Federal  interests  to  pnmiptly  detect  and 
respond  to  the  occurruice  of  new  pests 
and  to  record  the  location  of  those  pest 
incursions  that  could  directly  hinder  the 
export  of  U.S.  farm  commodities. 

The  Cooperative  Agricultural  Pest 
Survey  employs  several  forms  to  carry 
out  its  information  gathering  activities. 
We  are  seeking  OMB  approval  to 
continue  the  use  of  these  forms. 

The  Cooperative  Agreement  is  an 
agreement  between  PPQ  and  the  States 
in  which  the  States  agree  to  participate 
in  the  Survey,  and  to  carry  out  Survey 
activities  according  to  our  instructions. 

During  the  course  of  their  Survey 
activities.  State  cooperators  gather  a 
significant  amount  of  information  which 
must  then  be  relayed  to  us  either  in 
writing,  via  telephone,  or  via  computer. 

We  ar§  seeking  OMB  approval  to 
continue  the  use  of  these  forms. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
afiiscted  agencies)  concerning  our 


information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utihty; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  informaticMi  to  be 
collected;  and 

(4)  Minimize  the  biirden  of  the 
collection  of  information  on  those  who 
are  to  respcHid,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  pomitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  Public  reporting 
biuden  for  this  collection  of  information 
is  estimated  to  average  .0062  hours  pw 
response. 

Respondents:  State  Cooperatras. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Number  of  Responses  per 
Respondent:  601. 

Estimated  Total  Annual  Burden  on 
Respondents:  188  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval  of  the  information  collection. 

Done  in  Washington,  DC,  this  25th  day  of 
October  1996. 
A.  Siratiiig, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Serrice. 
[PR  Doc.  96-27974  Filed  10-30-96;  8:45  am] 
aaJJNQ  OOOC  M1S-M-P 


pocttat  No.  96-084-1] 

Granting  of  Federal  Information 
Processing  Standards  (HPS)  Wshw 
for  Digital  Signature  Standard 

AQBCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Notice  of  granting  of  FIPS 
waiver  request.       • 

SUMMARY:  The  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  granted  a  waiver  to 
APHIS  to  use  RSA  digital  signature 
technology  in  lieu  of  the  Digital 


56216 


Federal  Register  /  Vol.  61,  No.  212  /  Thursday.  October  31,  1996  /  Notices 


Signature  Standard  specified  by  Federal 
Information  Proceasing  Standard  186. 
This  waiver  was  made  pursuant  to 
section  111(d)  of  the  Federal  Property 
and  Services  Act  of  1949,  as  amended 
(40  U.S.C  75g(d)).  and  in  accordance 
with  the  procedures  for  waivers 
contained  in  Federal  Information 
Processing  Standard  186. 

DATES:  The  waiver  took  effect  April  2, 
1996. 

FOR  FUfTTHER  MFOfMATKM  OOI«rACT:  Dr. 
John  B.  Belfrage,  Staff  Veterinarian. 
USDA.  APHIS,  VS.  CEAH.  555  S.  Howe 
St..  Ft.  Collins.  00  80521,  (970)  490- 
7939.  e-mail  ibelfrage0Bphis.usda.gov. 

tupnamaun  MForaiATiON:  Federal 
Information  Processing  Standard  (FEPS) 
186.  "Digital  Signature  Standard." 
established  a  sttuidard  for  generating  a 
digital  signature  that  can  be  used  to 
verify  that  electronic  documents 
originated  with  the  signatory  of  the 
document,  and  to  protect  the  entire 
document  against  unauthorised 
modifications  of  its  text.  FIPS  186  also 
allows  Federal  agency  heads  to  waive 
use  of  the  FIPS  186  Digital  Signature 
Standard  (DSS)  under  certain 
circumstances. 

A  waiver  may  be  granted  if 
compliance  with  the  standard  would 
adversely  aftsct  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system. 

A  waiver  may  also  be  granted  if 
compliance  with  the  standard  would 
cause  a  major  adverse  financial  impact 
on  the  operator  that  is  not  offset  by 
Government-wide  savings. 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
has  granted  a  waiver  for  APHIS 
computer  systems  to  employ  the  RSA 
digital  signature  algorithm  instead  of  the 
DSS  for  electronic  forms.  The  RSA 
algorithm  provides  document  security 
that  is  at  least  comparable  to  the  DSS, 
but  unlike  the  DSS.  the  RSA  algorithm 
is  %videly  used  in  a  variety  of 
commercial  software  appUcations, 
making  development  of  applications  to 
generate  secure  APHIS  forms  feasible 
and  cost-effective.  There  is  very  little 
commercial  software  available  that 
employs  DSS.  and  none  that  meets  the 
current  digital  signature  needs  of 
APHIS.  Therefore,  employing  the  DSS 
would  adversely  affect  APHIS  missions 
that  are  currently  beginning  to  rely  on 
secure  electronic  docnments,  such  as 
animal  health  certificates.  The  DSS 
would  also  cause  major  adverse 
financial  impacts  on  the  agency, 
because  the  cost  of  developing  new 
software  employing  DSS  would  be  many 
times  the  cost  of  using  existing 


commercial  software  that  employs  the 
RSA  algorithm. 

in  accordance  with  the  requirements 
of  FIPS  186  and  section  111(d)  of  the 
Federal  Property  and  Services  Act  of 
1949.  as  amended  (40  U.S.C  75Q(d)L 
notice  of  this  waiver  has  been  sent  to 
the  National  Institutes  of  Standards  and 
Technology,  United  States  Department 
of  Commerce;  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives;  and,  to  the  Committee 
on  Government  Afturs  of  the  United 
SutesSenato. 

Done  in  Washii^ton,  DC,  this  2«th  day  of 
Octobar190e. 


Acting  AdnuniatTator.  Animal  and  Plant 

Heahh  Inspection  Service. 

(FR  Doc.  96-27977  Filed  10-30-96;  8:45  ami 


Foveet  Befwice 


CommHIee  (PIEC),  Advtoofy 


AQBICV:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Eastern  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  November  14, 1996  in 
Campbell's  Conference  Center  (Rlvm 
Room),  104  W.  Wooden,  Chelan. 
Washington.  The  meeting  will  begin  at 
9K)0  a.m.  and  continue  until  4:00  pan. 
The  focus  of  this  meeting  will  be  to 
discuss  riparian  zone  and  grazing 
management  under  the  Northwest 
Forest  Plan.  All  Eastern  Washington 
Cascades  Province  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  welcome  to 
attend. 

FOR  FURTHER  STORMATIOM  OOMT  ACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart.  Designated  Federal 
Official.  USDA,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington  98807.  509-662-4335. 

Dated:  October  25. 1996. 

Souqr ;.  O'Naal, 

Forett  Supervisor.  Wenatchee  National 
Forest. 

IFR  Doc  96-27928  FUed  10-30-96;  8:46  unj 

oooB  ana-ti-M 


Independence  end  Jecfceon  Cotwillee, 


AOBCY:  Natural  Resouroes 
Conservation  Service,  US)A. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 


Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  the  Natural  Resources 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is 
being  prepared  for  the  Departee  Creek 
Watershed,  in  Independence  and 
Jackson  Coimties,  Aiiuuuas. 

FOR  FURTHB)  MFORMATKM  OONTACT: 

Thomas  H.  Wehri,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Room  5404,  Federal  Building,  700  West 
Capitol  Avenue,  Little  Rock.  Arkansas 
72201,  Telephone  (501)  324-6445. 


TARY  erORMATWN;  The 
environmental  assessment  of  this 
fiaderally  asaisted  action  indicates  that 
the  pro|ect  may  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment  As  a  result  of  these 
findings,  Thomas  H.  Wehri,  Stete 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
prevention.  Alternatives  under 
consideration  to  reech  this  objective 
include  two  upland  dams  and 
conservation  easements  in  the 
floodplain  for  wetland  restoration. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  oy  agencies  and 
the  public.  The  Natural  Resources 
Conservation  Service  invites 
participation  and  consultation  of 
agencies  and  individuals  that  have 
special  expertise,  legal  jiuisdiction,  or 
interest  in  the  preparation  of  the  draft 
environmental  impact  statement. 
Further  information  on  the  proposed 
action  may  be  obtained  from  Tnomas  H. 
Wehri.  State  Conservationist  at  the 
above  address  and  telephone  number. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  roquins 
intergovemmental  consultation  writn  State 
and  local  officials) 
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Dated:  October  18. 1996. 
KahreBL.TMce. 
Deputy  State  Conservationist 
[FR  Doc  96-27959  FUed  10-30-96;  8:45  am) 


Dated:  October  25, 1998. 


OEPARTII0IT  OF  COMMERCE 

Netionel  Oceenic  end  Atntoepherlc 


PJXIOMSSA] 


vouncn;  uonimnne  Meenng 

AQENCY:  NaticMial  Marine  Fisheries 
Service  (NMFS).  Naticmal  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Coimdl's  (Council) 
Improved  Retention/Improved 
Utilization  (IR/IU)  Committee  will  meet 
November  14-15, 1996,  in  Seattle,  WA. 

DATES:  The  meeting  will  be  held  on 
November  14-15, 1996,  beginning  at 
9:00  a.m.  on  November  14,  and 
concluding  by  5:00  p.m.  on  November 
15. 


I:  The  meetii^  will  be  held  at 
the  Alaska  Fisheries  Sdmce  C«iter. 
7600  Sand  Point  Way  NE.,  Room  2079, 
Building  4,  Seattle.  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  SiFORMATKN  OONTACT: 
Chris  Oliver,  telephone:  907-271-2809. 

SUPPLEMENTARY  MFORMATKM:  The 
Committee's  agenda  will  include  the 
following: 

(1)  Discussion  of  issues  associated 
with  implementation  of  IR/IU 
regulations  for  the  Bering  Sea/ Aleutian 
Islands  groundfish  fidieries. 

(2)  Discussion  of  the  current  vessel 
incentive  program  and  how  it  will 
interact  with  the  IR/IU  program. 

(3)  Preparation  of  an  outline  of  an  IR/ 
lU  program  for  the  Gulf  of  Alaska 
groundfish  fisheries  for  Council  review 
in  December. 

Special  AcoaaunodatkMis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  intscpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  907-271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 


Acting  Director,  Office  <^  Sustainable 
Fisheries.  Natioiial  Marine  Fishmes  Service. 
[FR  Doc.  96-27978  Filed  10-30-96;  8:45  am] 


[DoefcetNg  9604121 11-C2t7-04;  LO. 
102386C] 
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fieri    ■•BiiMiyHNi  seenon 
Buy  Out 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

CommMoe. 

ACTION:  Final  program  notice. 

SUMMARY:  NMFS  issues  this  notice  to 
describe  the  final  program  requirements 
and  to  respond  to  comments  on 
proposed  bidding  options  for  the  1996 
Washington  Salmon  License  Buy  Out 
(WSLB).  Pursuant  to  the  authority  under 
the  Interjurisdictional  Fisheries  Act 
(IFA),  the  Secretary  of  Commerce 
(Secretary)  has  made  funds  available  to 
the  Washington  Department  of  Fish  and 
Wildlife  (WDFW)  to  buy  out  salmon 
permits.  The  objectives  of  the  program 
are  to  provide  financial  assistance  to 
commercial  salmon  fishermen  adversely 
impacted  by  the  salmon  fishery  disaster, 
and  to  aid  the  long-term  viability  of  the 
fishery  resource. 

DATES:  Effective  upon  October  25, 1996. 
FOR  FURTHER  SIORMATKM  CONTACT: 
Stephm  Freese,  (206)  526-6113. 

8UPPI  nrNTARY  MFORMATWN:  On  August 
2, 1995,  the  Secretary  declared  that  a 
fishery  resource  disaster  continued  in 
1995  for  the  salmon  fisheries  of  the 
Pacific  States  of  Califcxnia  (north  of  San 
Francisco),  Oregon,  and  Washington, 
excluding  Puget  Sound.  Under  the 
authority  of  the  IFA  of  1986  (16  U.S.C 
4107(d)),  as  amended,  an  additional 
$12.7  million  in  Federal  financial 
assistance  was  made  available  for 
affscted  salmon  fishermen,  of  which 
$5.25  million  was  set  aside  for  a  WSLB 
program.  However,  the  Governor  of 
Wa^ngton  has  requested  that  $50,000 
be  transferred  to  the  Data  Collection 
Jobs  Program  for  use  in  a  troll  data 
collection  study.  If  approved,  this 
$50,000  will  be  taken  from  the  funds 
initially  allocated  for  the  purchase  of 
troll  licenses,  and  will  reduce  the  1996 
WSLB  funds  available  to  $5.2  million. 
The  Secretary  already  provided  $4 
million  for  a  similar  program  in  1995, 
bringing  the  total  amount  allocated  to 


license  buy  outs  to  $0.2  millioii.  (See 
Federal  Kegfelar  notice  of  October  11. 

1994  (59  PR  51419),  with  subsequent 
amendments  published  on  January  31, 

1995  (60  FR  3908),  and  June  22, 1995 
(60  FR  32507)). 

On  April  23. 1096.  NMFS  published 
a  Federal  Iscfetar  notice  (61  FR  17879) 
that  provided  the  public  with  notice  of 
a  proposed  WSLB  program  and 
reouested  ccmiment  on  four  propoeed 
bidding  options.  The  August  1, 1996, 
final  notice  (61  FR  40197)  announced 
the  final  dewsription  for  the  Northwest 
Emergency  Assistance  Plan  (NEAP) 
Habitat  Restoration  Program  and  the 
Data  Collection  Jobs  Program,  but  cited 
state  and  local  concerns  and  a  lack  of 
public  consensus  as  grounds  for  the 
agency's  deferral  of  the  final  decision  on 
a  buy  out  program  until  new  bidding 
options  were  developed  and  the  public 
was  given  notice  and  an  oppcHtunity  to 
comment 

NMFS  and  the  State  of  Washington 
then  worked  together  to  develop  two 
new  options  that  were  similar  to  the 
options  presented  in  the  April  23, 1996, 
Federal  Kagistar  notice,  but  with 
important  oifiiBrences.  One  differmoe 
was  that  the  calculation  of  uninsured 
loss  was  no  longer  necessary  under  the 
recently  amended  IFA.  (The  IFA  was 
amended  during  the  public  comment 
period  associated  with  the  April  23, 

1996  notice.)  This  calculation  was 
replaced  by  an  analogous  calculation, 
"salmon  disaster  impact"  (SDI),  which 
is  equal  to  2.5  times  the  differmce 
betvveen  a  fisherman's  highest  gross 
salmon  fishery  income  derived  from 
fishing  during  any  calendar  year  1986 
through  1991  (base  year),  and  the  sum 
of  the  least  amount  of  gross  salmon 
fishery  iBcome  derived  from 
commercial  salmon  fishing  during  any 
calendar  year  frtHn  1991  through  1995 
(comparison  year).  The  use  of  SEH  in 
place  of  an  uninsured  loss 
determination  puts  similar  restrictions 
on  new  participants  as  were  placed  on 
the  original  participants  in  the  1995 
WSLB.  Another  diffemnoe  was  that  the 
two  new  options  placed  lower  ceilings 
on  the  maximum  amount  a  fisherman 
can  receive  for  his  permit. 

The  following  options  w««  presented 
for  public  comment  in  the  notice  of 
Aiunist  29. 1996  (61  FR  45408). 

Lotion  1 — License  holders  may  offer 
their  licenses  for  any  amount  up  to 
$40,000  (X  their  SEM,  whicheiver  is  less. 
Licenses  will  be  purchased  starting  with 
the  lowest  bid.  In  the  event  of  a  tie, 
preference  will  be  given  to  the 
fisherman  with  the  h^est  SDI. 

Option  2 — License  holders  may  offer 
their  licenses  for  any  amount  up  to 
$50,000  or  their  SIM,  whichever  is  le 
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Bids  will  be  ranked  according  to  the 
oifer  ratio.  The  oCbr  ratio  is  the  division 
of  the  offer  amount  by  the  SDI.  Licenses 
will  be  ranked  and  purchased  starting 
with  those  bids  that  have  the  lowest 
offer  ratios.  In  the  event  of  a  tie  between 
identical  offer  ratios,  the  lowest  ofSBr 
will  be  given  piefererace.  Successful 
participants  cannot  purchase  or  operate 
anoth«r  Washington  State  commexcial 
salmon  troll,  salmon  delivery,  day's 
Harbor-Columbia  River  salmon  gilmet. 
Willapa  Bay-Columbia  River  salmon 
gillnet,  or  salmon  charter  license  for  10 
years  beginning  January  1, 1097,  unJaes 
the  license  was  owned  or  operated  by 
that  person  in  1905. 


In  response  to  the  August  29, 1906, 
notice  of  proposed  program,  NMFS 
received  17  ccwnment  letters,  two  from 
fishing  associations  and  15  from 
fishermen,  covering  15  comments. 

Comment  t:  The  definition  of  "fishing 
income"  should  be  revised  to  include 
only  fishing  income  from  Washington 
deliveries  because  including  income 
from  Oregon  and  California  deliveries  is 
unfair  for  fishermen  who  only  have  a 
Washington  license.  If  Oregon  or 
California  implement  buy  out  prosiams, 
only  landings  in  those  states  should 
count  for  fishins  income.  Furthermore, 
the  commenter  nit  that  successful 
bidders  to  the  1995  and  1996  buy  out 
programs  should  not  be  able  to  qualify 
for  mture  programs. 

Response  1:  Redefinition  of  "fishing 
income"  as  income  from  Washington 
deliveries  would  affiect  those  fishermen 
who  have  also  invested  in  licenses  from 
other  states.  The  resource  conditions 
underlying  the  Secretary's  two  disaster 
declarations  in  Northern  California, 
Oregon,  and  Washington  have  also 
affected  these  investments  in  other 
states.  Furthermore,  both  NMFS  and  the 
State  of  Washington  agree  that  the 
current  definition  of  "fishing  income" 
should  be  maintained  in  order  to 
expand  p>articipation  in  the  1996  WSLB, 
maintain  consistency  with  the  1995 
WSLB  and  with  the  other  NEAP 
programs,  minimize  the  paperwork 
burden  on  fishermen,  and  avoid  further 
delay  in  implementing  the  1996  WSLB. 
The  design  and  implementation  of 
future  buy  out  programs  will  depend  on 
the  relevant  state  and  Federal 
regulations,  funding  sources,  public 
needs,  and  state  and  Federal  policy 
concerns. 

Comment  2:  The  base  years  should  be 
changed  to  the  years  1975  to  1980  and 
the  comparison  years  should  be  changed 
to  the  years  1961  to  1996  to  reflect  the 
sharp  decline  in  the  Washington  troll 
fishery  that  occurred  in  1981-82. 


BBsponae  2:  TIm  Secretary's  lOOS 
declaration  limits  the  disastar  period,  or 
con>parison  yean,  to  the  years  1091 
through  1005.  Using  yean  prior  to  1986 
for  the  "good"  yean,  or  baas  ysan, 
eapedally  the  yean  197S  to  1000.  would 
not  be  representative  of  the  potential 
esmings  fisiiennfln  would  normally 
expect  to  earn,  absent  the  disaster. 
Prices,  general  stock  levels,  fisheries 
management  practices,  user  group 
allocations  and  the  number  of 
participants  for  the  1986-01  period 
differed  grsetly  from  the  1075-80 
period.  PuithnuMNe.  alter  numerous 
consultations  with  aflected  fishermen,  a 
general  cooaensus  developed  around 
using  1986-00  as  the  base  yean  for 
calculatioo  of  losses  due  to  the  salmon 
resource  disaster.  A  review  of  pertinent 
fishing  data  also  supports  using  these 
jrean  lor  comparison  with  the  disaster 
years  outlined  in  the  prior  NEAP-related 
Federal  lagisler  notices. 

Comment  3:  Six  commeotera  opposed 
Option  2*8  ten-yeer  licmse  purchsse 
exclusion,  especially  since  fishermen 
who  partidpsted  in  the  1905  WSLB 
were  allowed  to  purchase  new 
Washington  permits.  Two  commenten 
supported  the  exclusion  provision,  snd 
one  commenter  stated  that  such  an 
exclusion  should  have  been  imposed 
from  the  beginning  of  the  program. 

Response  3:  The  1005  Ltcense  Buy 
Out  Program  was  intended  to  achieve 
two  goals:  (1)  To  compensate 
commercial  fishermen  for  uninsured 
lost  income,  and  (2)  to  aid  the  long-term 
viability  of  the  fishery  resource.  Each    . 
salmon  license  has  the  same  potential 
capacity' for  producing  effort  oecause 
licenses  are  transferable  «innnp 
fishermen  and  vessels.  Given  me  high 
number  of  slightiy  active  permit 
holdera.  the  1005  WSLB  was  predicated 
on  removing  the  maximum  number  of 
permits  in  order  to  have  the  greatest 
effect  on  capacity.  Hiis  reflected  a 
concern  that,  if  high  prices  were  paid 
for  licenses,  many  productive  fishermen 
would  participate  in  the  program  tad 
then  return  to  the  fishery  by  purchasing 
a  low-priced  permit  bom  a  marginal 

Eroducar.  This  concern  was  countered, 
owever,  by  numerous  industry 
comments  that  the  1995  program 
focused  only  on  the  marginu  producer. 
Therefore,  Option  2  is  designed  to 
enhance  the  participation  of  more 

E reductive  fishermen,  who  arguably 
ave  been  most  impacted  by  the 
resource  disaster.  The  10-year  license 
ownership  and  operation  prohibition 
has  two  purposes:  (1)  To  achieve  the 
NEAP  goal  of  capacity  reduction  and 
prevent  capacity  recycling,  since  less 
capacity,  in  the  form  of  fewer  permits, 
is  likely  to  exit  the  fishery  due  to  the 


hi^er  prices  and  limited  govenunenf 
funds;  and  (2)  to  provide  an  adequate 
and  rsasonable  oountasfaalance  to  those 
who  may  submit  and  raosive  hiriier 
ofisrs.  While  the  1006  WSLB  o^anoas 
the  cMnpetitiveness  <A  high  oflMrs, 
which  some  members  of  the  public 
believe  will  dindvantsgs  amaller 
bidden,  this  enhanced  competttiveneas 
is  oEbet  by  the  10-vear  license  purchase 
or  operation  prohibition. 

Comment  4:  Long  term  relief  far 
uiisuocessful  biddm  should  be  better 
defined. 

Response  4:  Implementation  of  the 
1096  WSLB  wiU  exhaust  all  available 
funds  under  the  NEAP  and  the  IFA  and 
fotura  Federal  programs  will  depend  (m 
additional  appropriations.  However,  a 
long-term  benefit  does  accrue  to 
unsuccessful  bidden,  regardless  of 
foture  funding.  The  fishermen  who 
remain  in  the  fishery  will  feoe  decreased 
competition  as  a  result  of  the  buy  out. 
and  the  decreased  capacity  should  also 
accelerate  stock  recovery. 

Comment  5:  Option  1  provides  the 
greatest  benefits  to  the  greatest  number 
of  fishermen. 

Response  5:  Offen  submitted  under 
Option  1  would  probably  be  lower, 
thereby  enabling  the  government  to 
retire  more  permits  and  compensate  a 
greater  number  of  fishermen. 
Conversely,  higher  prices  would  be  paid 
under  Option  2.  leeding  to  hmm 
licenses  oeing  purchased.  Opticm  2 
intended  to  counteibalanoe  concerns 
that  purchasing  the  maximum  number 
of  permits  effedively  excludes  from 
competition  many  of  those  who  suffered 
the  greatest  losses.  However,  under 
either  option,  all  eligibfe  fishermen  may 
participate  and  ultimately,  the 
competition  among  bidden  will 
determine  who  benefits  and  to  what 
extent.  Likewdse,  under  either  option, 
the  WSLB  may  direcUy  benelSt  those 
who  exit  the  fishery,  but  will  also 
indirectly  benefit  those  remaining 
fishermen  who  will  face  fewer 
competiton  on  the  fishing  grounds  and 
in  the  marketplace. 

Comment  6:  Commenten  both 
supported  and  opposed  a  lower 
maximum  offer  limit  for  the  1906 
WSLB.  Four  commenten  complained 
that  the  maximum  offer  limits  were  too 
low,  ai;guing  that  they  are  offering  up  a 
lifetime  fishing  career,  and  some  will  be 
using  NEAP  funds  for  retirement 
purposes.  One  commenter  stated  that, 
under  Option  2,  if  the  1096  WSLB 
maximum  amounts  equal  the  maximum 
amount  paid  under  the  1005  program, 
1906  participantB  would  make  a  greater 
sacrifice,  because  they  would  be 
excluded  bom  the  fishery  for  10  yean 
but  would  receive  no  greater 
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compoisation  than  the  1995 
participants.  On  the  other  hand,  another 
commenter  stated  that,  in  order  to 
attract  the  major  producere.  the 
maximum  offisr  amoimt  should  be  at 
least  $100,000.  Many  fishermen  did  not 
participate  in  the  1995  WSLB  because 
the  $100,000  limit  was  below  the  value 
of  their  business. 

Response  6:  The  NEAP  is  a  voluntary 
program,  and  as  with  the  other  NEAP 
programs,  the  WSLB  is  not  designed  to 
be  an  entitlement  or  retirement  program. 
However,  after  consideration  of  the 
public  comments,  input  from  state  and 
local  officials,  and  analysis  of  the  1995 
WSLB  program,  both  NMFS  and  the 
State  of  Washington  agree  that  a 
maximimi  offer  limit  of  $75,000  is 
appropriate.  This  represents  a 
compromise  between  the  proposed 
$50,000  limit  and  the  1995  limit — the 
lower  of  $100,000  or  75  percent  of  the 
fisherman's  uninsured  loss.  Raising 
Option  2's  maximum  offer  limit  to 
$75,000  may  increase  the  number  of 
participants  who  suffered  greater 
impacts  from  the  salmon  fishery 
disaster,  and  better  offsets  their 
exclusion  from  the  fishery  for  10  yean. 
On  the  other  hand,  a  $75,000  maximum 
offisr  limit  may  also  lead  to  higher  offers, 
thereby  increasing  the  competitiveness 
of  offen  made  by  participants  with 
lower  salmon  disaster  impacts. 

Comment  7:  Several  commenten 
discussed  Option  2.  One  commenter 
criticized  Option  2,  arguing  that  for 
many  vessek,  the  comparison  year 
income  will  be  zero  due  to  fishery 
closures.  Therefore,  the  commenter 
claimed  that  Option  2  is  biased  in  favor 
of  larger  boats  that  were  better  able  to 
generate  high  base  year  income  and 
consequently  higher  SDIs.  Another 
commenter  supported  Option  2,  stating 
that  full-time  fishermen  deserve  to  be 
bought  out. 

Response  7:  Developing  a  ranking 
system  acceptable  to  all  groups  is 
difficult,  especially  given  the 
polarization  of  the  industry  into  two 
groups — ^those  with  high  SDIs  and  those 
with  low  SDIs.  NMFS  recognizes  that 
most  successful  bidders  imder  the  1995 
WSLB  suffered  relatively  low  uninsured 
losses.  NMFS  proposed  Option  2  in 
response  to  public  comments  that  those 
with  greater  losses,  and  who  are 
arguably  most  dependent  on  the  fishery, 
deserve  a  better  diance  to  participate  in 
the  program.  Option  2  allows  all  eligible 
fishermen  to  participate  but  also  facton 
in  the  impacts  of  the  resource  disaster 
upon  each  participant. 

Comment  8:  One  commenter  felt  that 
exceptions  should  be  made  to  Option 
2's  qualifying  criteria,  which  bam  offers 
upon  earnings  history,  to  allow  new 


license  holden  to  use  the  past  earnings 
history  of  previous  ownen  of  the 
license. 

Response  8:  The  IFA  limits  assistance 
to  commercial  fishermen  who  are 
affiected  by  the  fishery  resoiuoe  disaster. 
Fishermen  who  have  entered  the  fishery 
during  the  disaster  period  through  the 
purchase  of  permits  and  vessels  are 
presumed  to  have  been  relatively 
unaffected  by  the  disaster,  since  they 
were  not  fishing  when  the  disaster 
period  occurred,  and  did  not  watch 
their  long-term  investment  decline. 

Comment  9:  One  commenter  thought 
that  the  unsuccessful  bidden  to  the 

1995  WSLB  should  be  given  preference. 
Response  9:  As  discussed  in  the 

Federal  Register  notice  of  August  29, 

1996  (61  FR  45408),  neither  the  1995 
WSLB  notice  nor  any  other  notice  stated 
that  fishermen  who  failed  to  participate 
in  the  1995  program  would  be  excluded 
or  disadvantaged  in  future  programs. 
Furthermore,  NMFS  has  the  discretion 
to  create  new  grant  programs  with  the 
same  or  different  terms,  limitations,  and 
conditions,  even  with  related  funding 
sources  and  similar  program  goals. 

Comment  10:  The  NEAP  funding 
should  be  audited. 

Response  10:  All  government 
financial  assistance  programs  are  subject 
to  audit.  Currentiy,  Commerce's  Office 
of  Inspector  General  is  reviewing  the 
NEAP. 

Comment  1 1 :  NMFS  should  offer  a  set 
buy  back  offer  of  $5,000  to  $8,000  for 
those  that  do  not  have  much  of  a  history 
in  the  fishery. 

Response  1 1 :  The  recommendation 
may  have  merit  in  terms  of  reducing  the 
number  of  latent  permits  outstanding 
and  assisting  new  entrants  to  the 
fishery.  However,  as  stated  in  previous 
Federal  Register  notices,  NMFS  believes 
that  assistance  under  the  NEAP  should 
be  closely  linked  with  individual's  loss 
or  SDL 

Comment  12:  One  commenter  claimed 
that  the  Puget  Sound  Gillnet  fishery 
needs  a  fishing  capacity  reduction 
program  and  questioned  why  the  Puget 
Sound  Gillnet  fishery  was  the  only 
Washington  State  commercial  salmon 
fishery  excluded  from  the  program. 

Response  12:  Puget  Sound  was 
excluded  because  the  facton  underlying 
the  fishery  resource  disaster  declared  by 
the  Secretary  on  May  26, 1994,  were  not 
deemed  to  have  extended  to  Puget 
Sound.  Coastal  and  Columbia  River 
salmon  fisheries  suffered  the  greatest 
declines  during  the  1991-95  disaster 
period.  In  contrast,  Puget  Sound 
gillnetters  recorded  substantial  landings 
in  1994  and  no  sufficient  data  indicate 
a  neural  resoiuce  disaster  in  Puget 
Sound  in  1995. 


Comment  13:  One  commenter  charged 
that  Washington  State  is  siphoning  off 
money  under  the  guise  of  administrative 
costs. 

Response  13:  One  of  the  primary 
objectives  of  NEAP  has  been  to  hold 
down  administrative  costs.  NMFS 
believes  that  the  State  of  Washington 
has  performed  its  administrative  duties 
with  a  minimal  degree  of  overhead 
costs.  Under  the  1995  WSLB,  NMFS 
allocated  $300,000  to  WDFW  for 
administrative  costs.  WDFW  spent  only 
3  percent,  or  $119,000,  of  the  $4  million 
grant  award  on  administrative  costs,  and 
used  the  balance  to  purchase  additional 
permits.  The  1996  WSLB  provides 
$250,000  for  administrative  costs,  with 
the  remaining  $5  million  fat  license  buy 
out  payments  for  fishermen.  If  NMFS 
approves  the  Governor  of  Washington's 
request  to  transfer  $50,000  from  the 
WSLB  to  the  Data  Collection  Jobs 
Program,  WDFW  will  have  $4.95 
million  available  for  license  buyouts. 

Comment  14:  Two  commenten 
wanted  the  offer  ranking  system  to  take 
into  account  the  number  of  yean  a 
fisherman  has  held  and  operated  a 
Washington  license,  because  long-time 
fishermen  have  suffered  more  due  to  the 
salmon  resource  disaster.  Furthermore, 
they  argued  that  older  fishermen  have 
fewer  career  options  or  may  have  not 
been  able  to  generate  as  high  an  SDI  as 
younger  fishermen. 

Response  14:  The  emphasis  of  the 
WSLB  is  on  compensating  losses,  not 
seniority.  The  program  strives  to 
achieve  the  maximum  degree  of  fairness 
with  respect  to  the  losses  suffiared. 

Comment  15:  One  commenter  claimed 
that  the  NEAP  feils  to  account  for  the 
economic  damage  caused  to  salmon 
markets  and  to  trade  associations — two 
top  priority  areas  that  need  to  be 
addressed. 

Response  IS:  NMFS  and  the  State  of 
Washington  are  aware  that  the  salmon 
resource  disaster  has  affected  other 
salmon-related  businesses.  However,  the 
NEAP  was  funded  under  the  IFA,  which 
authorizes  assistance  to  persons  engaged 
in  commercial  fisheries,  which  the 
Secretary  has  limited  to  commercial 
fishermen  only. 

Final  1996  WSLB  Description 

The  1996  WSLB  has  two  goals:  (1)  To 
compensate  commercial  fishermen  for 
harm  sufSared  from  the  salmon  resource 
disaster,  and  (2)  to  aid  the  l(mg-term 
viability  of  the  fishery  resource.  In 
establishing  the  1996  WSLB,  NMFS  has 
considered  comments  from  state 
officials  and  the  public,  the  results  of 
the  1995  program,  and  the  constraints  of 
the  legal  authority  under  which  the 
program  operates. 
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Based  on  the  above  considerations, 
NMFS  has  selected  Option  2  as  the 
model  on  which  to  base  the  1996  WSLB. 
Option  2  provides  greater  opp6rtunity 
for  more  productive  flshermen  to  exit 
the  fishery,  and  prevents  the  removed 
fishing  capacity  from  cycling  back  into 
the  fishery  for  10  years.  Furthermore,  as 
mentioned  above,  the  1996  WSLB 
differs  from  the  1995  WSLB  in 
important  aspects.  The  1996  WSLB  will 
be  based  on  a  fisherman's  SDI.  which  is 
equal  to  2.5  times  the  difCarence 
between  a  fisherman's  highest  gross 
salmon  fishery  income  derived  from 
fishing  during  any  calendar  year  1986 
through  1991  (base  year),  and  the  sum 
of  the  least  amount  of  salmon  fishery 
income  derived  from  commercial 
salmon  fishing  during  any  calendar  year 
from  1991  through  1995  (comparison 
year).  Fishermen  can  use  the  same 
information  they  developed  for  the  1995 
WSLB  to  determine  their  SDL  In 
addition,  a  competitive  offer  ranking 
system  will  be  used,  and  participants 
who  receive  buy  outs  will  be  prohibited 
hnm  purchasing  or  operating  a 
commercial  salmon  license  for  10  years, 
unless  the  participant  owned  that 
license  in  1995. 

Eligibility  Crteria 

To  be  eligible,  the  applicant  must 
fulfill  the  following  requirements: 

1.  Must  have  poaseasad  or  was  eligible 
to  possess  one  of  the  following 
Washington  State  commercial  salmon 
fishery  licenses  in  1994  and  possessed 
the  same  license  in  1995: 

a.  Salmon  troll  license; 

b.  Salmon  delivery  license; 

c.  Salmon  gill  net — Grays  Harbor- 
Columbia  River; 

d.  Salmon  gill  net — Willapa  Bay- 
Cohunbia  River;  or 

e.  Salmon  charter. 

2.  Must  demonstrate  an  SDI  greater 
than$0. 

3.  Must  not  have  earned  more  than 
$2,000,000  in  net  revenuf»  annually 
from  commercial  fishing  for  the  period 
between  1991  and  1994. 

Bidding  Procedure 

License  holders  may  offer  their 
Ucenses  for  any  amount  up  to  $75,000 
or  their  SDI,  whichever  is  less.  Offers 
will  be  ranked  according  to  the  offer 
ratio.  The  ofliar  ratio  is  the  division  of 
the  offer  amount  by  the  SDI.  Licenses 
will  be  ranked  and  purchased  starting 
with  those  offers  that  have  the  lowest 
offisr  ratios.  In  the  event  of  a  tie  between 
identical  offer  ratios,  the  lowest  offer 
will  be  given  preference.  Successful 
participants  cannot  purchase  or  operate 
another  Washington  State  commercial 
salmon  troll,  salmon  delivery,  Gray's 


Harbor-Columbia  River  salmon  gillnet, 
Willapa  Bay-Columbia  River  salmon 
gillnet,  or  salmon  charter  license  for  10 
years  beginning  January  1, 1997,  unless 
the  license  was  owned  or  operated  by 
that  person  in  1995. 

Additional  Terms.  Limitations,  and 
Conditions 

A  license  holder  may  offer  more  than 
one  license,  but  income  used  in  the 
calculation  of  an  offisr  that  is  accepted 
may  not  be  used  in  the  calculation  of 
any  other  offer.  Licenses  will  be 
purchased  in  order  of  ranking  until 
funds  are  exhausted.  The  State  of 
Washington,  in  consultation  with 
NMFS.  «vill  reserve  the  right  to  reject 
any  and  all  often  if  it  is  determined  by 
NMFS  that  such  action  is  in  the  best 
interests  of  the  program  or  if  revisions 
to  the  program  are  warranted  in  the 
future.  Proprietary  information 
submitted  by  applicants  will  only  be 
disclosed  to  state  and  Federal  officials 
who  are  rasponsible  for  the  NEAP,  or 
otherwise  when  required  by  court  order 
or  other  applicable  law.  This 
information  is  subfect  to  the  Freedom  of 
Information  Act. 

Fi—plii  ef  Biddiag  Procedie 

Step  1:  Determine  SEH 

Step  lA:  Base  Year  Selection: 

Select  the  highest  year  of  gross 
income  during  the  base  period  1986 
through  1991.  For  Fiahennan  A,  this  is 
$38,000.  For  Fisherman  B.  this  is 
$8,000. 

Step  IB:  Comparison  Year  Selection: 

Select  the  lowiset  jrear  of  gross  income 
during  the  comparison  year  of  1991 
though  1905.  For  fisherman  A,  this  is 
$3,000.  Fos  Fisherman  B,  this  is  $0. 

Step  IC  Subtraction 

Subtract  the  selected  comparison  year 
gross  income  from  the  selected  base  year 
income.  For  Fisherman  A,  this  is 
$38,000  minus  $3,000,  or  $35,000.  For 
Fisherman  B,  this  is  $8,000  minus-$0.  or 
$8,000. 

Step  ID:  Multiplication 

Multiply  the  difference  between  the 
comparison  yeu  and  base  year  gross 
income  by  2.5.  Fcmt  Fisherman  A.  this  is 
$35,000  multiplied  by  2.5,  or  $87,500. 
For  Fisherman  B,  this  is  $8,000 
muhiplied  by  2.5,  or  $20,000. 

Step  IE:  SDI  Determination 

SDI  is  the  resuh  of  steps  1 A  through 
ID.  Fisherman  A's  SDI  is  $87,500 
(($38,000  -  $3,000)x2.5=$87,500). 
Fisherman  B's  SDI  is  $20,000 
(($8,000  -  $0)x2.5=$20.000). 

Step  2:  Determine  Maximum  Offisr 
Amount 

The  maximum  offer  amount  is 
$75,000  or  the  fisherman's  SDI, 
whichever  is  less.  Fisherman  A's  S0I  is 


$87,500,  which  is  greater  than  $75,000. 
Therefore,  Fisherman  A's  maximum  bid 
is  limited  to  $75,000  because  $75,000  is 
the  maximum  any  fisherman  can 
receive.  Fisherman  B's  maximum  bid  is 
$20,000  because  his  SDI  is  less  than 
$75,000. 

Step  3:  Determine  Bid 

Fisnermen  can  choose  to  submit  an 
offer  that  ranges  from  $1  up  to  their 
maximum  o^r  limit.  Fisherman  A's 
range  is  from  $1  to  $75,(XX).  Fisherman 
B's  range  is  from  $1  to  $20,000. 

Banking  ef  Bids 

If  both  Fisherman  A  and  Fisherman  B 
elected  to  submit  their  respective 
maximum  offere.  Fisherman  A's  offer 
would  be  the  first  accepted  because  the 
0.857  ($75,000/$87.500)  offer  ratio  is 
less  than  1.0.  If  Fisherman  B  elected  to 
submit  an  offer  of  $11,000.  then 
Fisherman  B's  offer  ratio  would  be  0.550 
($11.000/$20,000).  Because  Fisherman 
B's  offer  ratio  is  lower  than  Fisherman 
A's  offer  ratio.  Fisherman  B's  offisr 
would  be  accepted  first.  In  the  event  of 
a  tie  with  identical  offer  ratios, 
preference  will  be  given  to  the 
fishermen  with  the  fovrest  offer  amount. 
If  Fisherman  A  submits  an  offisr  of 
$75,000  (ratio=.857)  and  Fisherman  B 
submits  sn  offer  of  $17,140  (ratio=.857). 
FishOTman  B's  offer  would  be  accepted 
first  because  it  is  less  than  Fisherman 
A's  offer. 

Catalogw  of  Federal 


The  program  is  listed  in  the  Catalogue 
of  Federal  Domestic  Assistance  under 
No.  11.452.  Unallied  bidustry  Projects. 


This  action  has  been  determined  to  be 
not  significant  ftw  purposes  of  E.O. 
12866.  The  Assistant  General  Counsel 
for  Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
notice  would  not  have  a  significant 
economic  impact  on  a  subatantial 
number  of  small  entities  because  only  a 
small  portion  of  West  Coast  salmon 
fishermen  will  be  directly  affected. 
NMFS  estimates  that  only 
approximately  3.6  percent  of  the 
industry  will  receive  financial 
assistance  through  the  WSLB.  Therefore, 
the  impacts  of  the  notice  are  not 
significant  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  They  are  not 
likely  to  lead  to  a  reduction  in  the 
annual  gross  revenues  by  more  than  5 
percent  or  an  increase  in  total  costs  of 
production  by  more  than  5  percent,  nor 
would  this  action  result  in  any  greater 
compliance  costs. 
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This  pragnm  involves  a  ooUectioD*of- 
infannatiai  rsquiremflmt  sidi|ect  to  the 
Paperwoik  Reductiaii  Act  (TOA).  The 
ooUecti<m  of  this  infannatioD  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  under  OMB  control 
number  064&-0288.  Notwithstanding 
any  other  provision  of  law,  no  perscm  is 
required  to  respond  to.  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 
to  comply  widi,  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA  imless  that  collection  of 
information  displays  a  currently  vahd 
OMB  control  number. 

AnttotHy:  Public  Law  99-659  (16  U.S.C 
4107  et  teq.);  Public  Uw  102-396. 

Dated:  October  24. 1996. 
Naw7Foslv. 

Acting  AssMant  Administrator  for  Fishmes, 
National  Marine  Fisheries  Service. 
(FR  Doc  96-27902  Filed  10-25-96;  4:48  pm] 


DEPARTMENT  OF  DEFENSE 

DepilinwU  of  th«  Army 

ProgramnMtlc  EnvlroniiMnlal  Impact 
Statement  Deatruetlon  of  Non- 
Stockpil*  Chemical  Wartare  MatarM 
Containing  Chemical  Agent 

AQENCY:  Department  of  the  Army. 
Department  of  Defense. 
ACTION:  Announcement  of  pubUc 
scoping  meetings. 

SUmujn:  The  Department  of  the  Aimy 
PA)  with  this  annotmoement  is 
providing  the  dates,  times,  and  locations 
of  five  regional  public  scoping  meetings 
to  be  held  in  ^e  vicinity  of  Salt  Lake 
Qty,  Utah;  Newport,  Indiana;  San 
Antonio,  Texas;  Himtsville,  Alabama; 
and  Tampa.  Florida.  The  purpose  of 
these  meetings  is  to  solicit  pubUc  input 
on  the  scope  of  DA's  Programmatic 
Environmental  Impact  Statement  (PEIS) 
on  the  Destruction  of  Non-Stockpile 
Chemical  Warfare  Materiel  containing 
chemical  agent.  The  Department  of  the 
Army  annoimced  its  intent  to  prepare 
the  PEIS  in  the  October  18, 1996, 
Federal  Register  (61  FR  54421-54424) 
and  initiated  the  public  scoping  process 
for  the  PEIS.  The  PEIS  is  being  prepared 
in  accordance  with  the  National 
Environmental  PoUcy  Act,  as  amended. 
DATES:  Written  and  oral  comments  on 
alternative  strategies  and  their 
compcments  (treatment,  storage, 
transportatlGai,  and  destrucdcni/ 
disposal)  and  the  important 
environmental  issues  that  should  be 
evaluated  in  the  PEIS  are  invited. 
Comments  should  be  provided  by 
February  28, 1997,  to  ensure 


consldentiML  Commsnts  rsoaived  aitm 
this  date  wrill  be  oonsidared  to  the 
extent  practicable. 

To  bdlitate  ptd>Uc  psiticipadon  and 
comment  an  the  pnmosed  scope  df  the 
PEIS,  the  Army  will  hold  five  regional 
public  soming  at:  Holiday  Inn  Airport, 
Salt  Lake  City.  Utah  on  November  14, 
1996;  RodiviUe  National  Guud  Armory, 
Rodcville,  Indiana  on  December  5, 1996; 
Red  Lion  Hotel,  37  Northeast  Loop  410. 
San  Antonio,  Texas  on  December  11; 
Huntsville  Hilton  Inn.  401  Williams 
Avmue,  Huntsville,  Alabama  on 
January  16, 1997;  and  Hyatt  Regency 
Tampa.  Two  Tampa  City  Center.  Tampa. 
Florida  on  January  23, 1907. 

These  meetings  will  utilize  an  open- 
house  format  where  the  public -can 
obtain  information,  discuss  concerns, 
and  make  comments.  Each  meeting  will 
run  from  approximately  3:00  p.m.  to 
9:00  pan.  on  the  date  specified.  Program 
and  PEIS  overview  presentations  wUl  be 
given  at  approximately  4:00  p.m.,  6:00 
p.m.,  and  8:00  pjn.,  and  at  other  times 
as  dictated  by  pubUc  attendance.  The 
preceding  meeting  dates,  times,  and 
locations  will  also  be  announced  in 
appropriate  news  media. 
ADDRESSES:  Written  comments  on  the 
scope  of  the  PEIS  should  be  sent  to 
Prc^ram  Manager  for  Chemical 
Demilitarization,  ATTN:  SFAE-CD-NP 
(Mr.  Dragunas/PEIS).  Aberdeen  Proving 
Ground.  Maryland  21010-5401. 
Comments  on  the  scope  of  the  PEIS  may 
also  be  made  by  calling  the  toll-hee 
telephone  number,  1-800-410-9901. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Program  Manager  for  Chemic^ 
Demilitarization,  ATTN:  SFAE-CD-NP 
(Mr.  Dragunas/PEIS),  Aberdeen  Proving 
Ground,  Maryland  21010-5401. 
Requests  for  further  information  may 
also  be  made  by  calling  the  toll  free 
telephone  nimiber,  1-800-4410-9901. 
Raysund  J.  Fats, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OHSA  (IJjS-E). 
(FR  Doc.  96-27980  Filed  10-30-96;  8:45  am] 
■NJJNQ  OOOE  171»4S-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Admbilstration 

Notice  of  Availability  of  Record  of 
Dedalon  for  Hood  Rhrer  FMierlee 
Project 

AQBICV:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DC^). 

ACTION:  Notice  of  availabiUty  of  record 
of  decision. 


■UUKMWrt  Bonneville  Power 
Administntion  (BPA)  ismddng 
available  for  puUic  infarmatiaD  the 
Raoonl  atDecksixm  far  the  Hood  River 
Fishatias  Project  The  Enviranmeotal 
Impact  Statement  far  this  project  was 
previously  made  availi^le. 

BPA  proposes  to  protect  and  inqnove 
anadromous  salmooid  populations  in 
the  Hood  River  Basin.  These  actions  are 

Eropoeed  in  an  attempt  to  mitigate  the 
Mses  of  fish  and  wildlife  associated 
with  the  constructian  and  oparatian  of 
Federal  hydro-power  tariHHw  in  the 
Columbia  River  Basin.  The  proposed 
project  would  be  located  in  Hood  River, 
Hood  River  County,  Orsgon.  BPA 
prepared  an  EIS  in  aoconlance  with  the 
requirements  ot  the  National 
Environmental  PoUcy  Act.  and  the 
Council  on  Environmental  Quality 
regulations  inqilementing  NEPA,  and 
the  Department  of  Energy  NEPA 
Regidatlons. 

ADDRESSES:  If  you  would  like  to  receive 
a  copy  of  the  Hood  River  Fidieries 
Project  ROD,  please  call  BPA's  toll-free 
document  request  line:  1-800-622- 
4520. 

FOR  FURTHER  INFORMATION,  CONTACT:  If 
you  have  any  questions  on  this  RCM3, 
please  contact  Tom  Morse,  Project 
Manager  at  (503)  230-3694. 
PUBLIC  AVAHJ^BILITV:  This  ROD  will  be 
distributed  to  all  interested  and  affected 
persons  and  agencies. 

Issued  in  Portland,  Oregon  on  October  24, 
1996. 

RandaU  W.  Hardy. 

Administrator  and  Chief  Executive  Officer. 
[FR  Doc  96-27963  Filed  10-30-96;  8:45  am] 
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Federal  Energy  Regulation 
Commission 

(Docket  Na  CP97-3S-0001 

Equitrana,  LP.;  NoUoe  of  Request 
Under  Blanket  Authorization 

October  25, 1996. 

Take  notice  that  on  October  15, 1996, 
Equitrans,  L.P.  (Equitrans),  3500  Park 
Luie,  PittsbuT]^  Pennsylvania  15275, 
filed  in  Docket  No.  CP97-32-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  install  one  delivery  tap 
under  Equitrans'  blanket  certificafe 
issued  in  Docket  No,  CP83-508-000  and 
CP86-676-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 
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Equitraiu  Btopow  to  iaalali  Ik* 
proposed  dottwy  tap  oa  Bqiiitna*  fiald 
^thwii^  pipoliM  Now  W-45«3  im 
Ritchie  County.  West  Vbginia.  Tbe  tap 
%vill  be  inatUuted  to  provkle 
transportation  cMiveriea  to  Equitabto 
Gas  for  ultimata  distribution  to  ooa 
reaidantial  customer.  Eqiiitraos  wrill 
charge  Equitable  the  an»Hcable 
transportation  lale  coateined  in 
Equitrans  FERC  Gas  Tariff  on  file  with 
and  approved  by  the  Coasmission. 
Equitrans  praieds  that  the  1  Mcf  per  day 
of  peak  service  riqmstid  is  within  the 
entitlemenU  of  FqjiiitaMe  Gas,  and  wUl 
not  impact  Equitraaa  peek  day  and 
annual  deiivsries.  Equitrans  has 
■ufBcient  capacity  to  aooompUsh  the 
deliveries  described  herein  without 
detriment  to  its  othst  oustooaers. 

Equitrans  states  that  the  now  daUvery 
tap  is  not  prohihited  by  its  existing  tariff 
and  the  total  vohimas  dattversd  to 
Equitable  Gas  will  not  exceed  total 
volumes  suthoriaed  prior  to  the  request. 

Any  person  or  the  Commissioo's  staff 
may,  within  45  days  after  issusnce  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commisaion's  Plooedural  Rules  (M  CFR 
385.214)  s  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Reguhrtiom  under  the 
Natural  Gas  Act  (18  CFR  157.205)  s 
protest  to  the  rsqusat  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  sctivity  shall  be  deemed  to 
be  authorized  effsctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  da3rs  aflsr  the  time  allo«ifed 
for  filing  a  protest,  the  instant  request 
shall  be  trseted  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Ufc  D.  €mtkM, 
Secntary. 

|PR  Doc.  96-27WM  Filed  10-30-96;  S:45  am) 
isnr-i 


L^.; 


Octotnr  25.  IMW. 

Take  notice  that  on  October  18, 1996, 
Equitrans.  L.P.  (Equitrans).  3500  Park 
Lane.  Bittsburgh.  PA  15275,  filed  in 
Dodwt  No.  CP97-44-<mO  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commisaion's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  install  one  delivery  tap 


:  Na.  CPS3-M0-OOO 
purauHt  10  Sactfoa  7  oftka  Natnial  Gas 
Act.  att  as  MM  lolly  sal  forth  in  the 
ilMli«Qil»withtha 
itopubiic 


totaistaU 


pipaHM  Nol  W-1630  in  Tykr  County. 
WV.  The  tap  wiM  be  instituted  to 
provide  maapartatkm  daUveriea  to 
Fgnitrtia  (7m  far  ul*fanat»  dMrbutkw 
lo  one  ssiManfllal  cuatoaasr.  Equitrana 
proM*  tM  HM  qiuBBtlly  of  gas  to  be 
deliveHd  Ihroiiglk  the  prapoeed  deUvcry 
tap  wiH  be  appvaodmately  1  Mcf  on  a 
peakdqr. 

Any  pasaaa  or  the  Coauniasion's  staff 
may.  wttUn  4S  days  after  issuance  of 
the  Inatant  nolioo  by  the  Commission, 
file  puiaiwl  lo  Ruts  214  of  the 
rnmrnissina's  Pnioadural  Rules  (18  CFR 
385.214)  a  motion  to  iiMarvene  oraotke 
of  intiraBtiaM  and  pursuant  to  Section 
157.208  ei  tlM  RagMlationa  under  the 
Natuiai  Cm  Act  (18  CFR  157.205)  a 
proteat  to  the  request.  If  no  praleet  is 
filed  wtthha  tibe  ttnw  eUowod  therefor, 
the  propoaad  activity  shall  be  deeinsd  to 
be  suthosiaed  eflactive  the  day  aftar  the 
time  aUowmd  iov  lllii^  a  protest.  If  a 
IMolaal  ia  Uad  and  not  withdn%vn 
within  30  days  aftsr  fte  time  allowed 
few  filing  a  piolaat.  the  instant  lequeat 
shall  be  treated  as  an  ^plication  lor 
authorixaUoai  pinauant  to  Section  7  of 
theNativalGaaAct. 
"i--- 

IFK  Doc  M-27Wa  Flhd  l»-3»-M:  »:45  ami 
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Octobv  25.  II 

Take  notice  that  on  October  18. 1996. 
Frontier  Ges  Stotaya  Company 
(Frontier),  c/o  Reid  ft  Priest.  Msrket 
Squara.  701  Pannaylvania  Ave..  N.W.. 
Suite  800.  Waahii^nn.  D.C  20004.  in 
compliance  with  provisions  of  the 
Commiaaioa'a  Pafaruary  13. 1985.  Older 
in  Docket  Na  CP82-487-000.  at  al., 
submitted  an  executed  Service 
Agraaaaaat  uMlev  Rale  Schedule  LVS-1 
providiag  far  the  peeslbls  sale  of  up  lo 
a  daily  quantity  of  50.000  MMBtu.  not 
to  exceed  3  Bcf  of  Frontier's  gas  stersga 
inventory  on  an  "as  ssetered"  basis  to 
Enron  Capital  It  Trade  Resources 
Corporation,  far  tann  ending  September 
30, 1997. 


fili^  Ifte^MMsnl  with  the 
Coamriaaioa,  and  may  ooBtinue  making 
•^'**t»  sale  ualsas  the  Conuniasion  issnes 
an  ordar  ailher  mquMng  FroBtier  to  stop 
sellii^  and  seltiag  the  ssattar  for  heering 
or  psiMilliug  the  sale  to  oontinne  and 
watahlishing  other  prooaduies  for 
rseoMi^theBMttar." 

Any  panaon  daairfaig  to  be  heard  or  to 
make  a  protest  with  wfcrence  to  laid 
fiUi^  shottki.  within  10  days  of  the 
pohttcalion  of  saidi  notice  in  the 
FedanI  tigiiiai.  file  with  tfw  Fedsrri 
Enaqy  Refalatary  Commission  (888  1st 
Street  N£.  Waaldngton.  D.C  20428)  a 
I  to  intervene  or  protest  in 

I  with  the  requirements  of  the 
Conmission's  Ihiles  of  Practice  and 
Pracedurea.  18  CFR  3S5.214  or  385.211. 
Protaels  will  be  considered  by  the 
Comaaiaakm  hn  determining  the 
appnpriato  action  to  be  talun.  but  will 
not  ssrve  to  make  protestsnta  perties  to 
the  prooediqg.  Gopiea  of  this  filiag  are 
on  file  with  the  Commiaaion  and  are 
avaikUe  foe  puMic  inspection. 


(FR  Doc  9a-27«M  Filod  10-30-4W:  •:45  am] 
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October  25. 1996. 

Take  notice  that  on  October  22. 1996. 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  tendered  for  filing  aa  part  of 
ita  FERC  Gas  Tariff.  Fifth  Revised 
Volume  Na  1.  the  follo«ving  tariff 
sheets,  to  become  effcctive  November  1. 
1996: 

SuBstituts  FonrtBeeth  Rwisod  Sheet  No.  20 
Suftrtltule  Ihirtsaath  Revised  Sheet  Na  21 
SiibsHtms  Fourteeafth  Revised  Sheet  Na  22 
Subatltiils  FoMrtseth  Wevissd  Sheet  Na  24 


Koch  Gateway  states  that  the  ] 
of  thie  ftU^  is  to  revise  Ih 
mnteined  in  ita  October  1. 1998  fihi^ 
in  this  docket  The  conected  A4>pendix 
reflecta  the  intoreet  phis  prindaal  that 
was  approved  for  recovery  by  me 
Cn— niisinn  in  Docket  No.  RP95-30- 
004. 

Koch  stalee  that  copiee  of  the  filing 
are  being  eerved  upon  ell  pertiee  on  the 
official  service  lisl  oeated  by  Am 
Secretary  in  Docket  Na  RP97-9-000. 

Any  person  desiring  to  proteet  this 
filing  should  file  a  protest  with  the 
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Federal  Energy  R^ulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  tak«i.  but  will  not  serve  to  make 
protestanto  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Ro«n. 

LoisD-rsihsil, 
Secretary. 

[FR  Doc  96-27918  Filed  10-30-96;  8:45  am] 
eiujNQ  oooe  «n7-*i-M 


podtat  Na  0797-8-000} 

Mlaalaaioiii  RIvor  Tranamiaaion 
Corpoiallon;  NoHoa  of  ftofund  Report 

Octobw  25, 1996. 

Take  notice  that  on  October  18. 1996, 
Mississippi  River  Transmission 
Corporaticm  (MRT)  submitted  a  refund 
report  reflecting  the  flowthrough  of  the 
Gas  Research  Institute  (GRI)  refund 
received  by  MRT  on  June  28, 1996. 

MRT  states  that  pursuant  to  the  1993 
GRI  settlement,  MRT  has  credited  such 
refund  proportionally  to  ita  firm 
customers  of  nOn-discounted  service 
based  on  the  GRI  surcharges  those 
customers  paid  during  the  calendar  year 
1995.  MRT  states  that  each  customer's 
credit,  including  interest,  was  refunded 
by  check  issued  on  or  about  October  15, 
1996. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
affected  customers  and  the  State 
commissions  of  Arkansas,  IlliQois  and 
Missouri. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protesta  must  be 
filed  on  or  before  November  1, 1996. 
Protests  will  be  considered  by  the 
Commissi(ui  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 


for  public  inspectian  in  the  Public 

Reference  Room. 

LoisD.Caiheil, 

Secretary. 

(FR  Doc.  96-27912  Filed  10-30-96:  8:45  am] 
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[Docket  Na  RP88-831-004 

Itatlonal  Fuel  Qaa  Supply  Corporation; 
Notloe  of  Propoaad  Changea  bi  FERC 
Gaa  Tariff 

October  25. 1996. 

Take  notice  that  on  October  22, 1996. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendwed  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Origiiud  Sheet 
No.  6B,  to  be  effective  November  1. 
1996. 

National  Fuel  states  that  the  filing  is 
made  to  implement  a  firm  storage 
agreement  between  National  Fuel  and 
Westcoast  Gas  Services  (U.S.A.),  Inc. 
(Westcoast).  that  provides  for  negotiated 
rates  pursuant  to  GT&C  Section  17.2  of 
National  Fuel's  tariff  and  the 
Commission's  policy  regarding 
negotiated  rates.  National  Fuel  states 
that  under  its  agreement  with 
Westcoast,  firm  storage  service  would  be 
provided  imder  its  FSS  Rate  Sdiedule  at 
a  formulajate  based  upon  the  difference 
between  the  price  of  gas  at  Niagara,  as 
published  by  Gas  Daily,  applicable  at 
the  time  of  injection,  and  such  price 
applicable  at  the  time  of  withdrawal. 
"Hie  specific  formula  is  set  forth  in  the 
agreement,  which  accompanies  National 
Fuel's  tariff  filing. 

National  Fuel  states  that  it  is  serving 
copies  of  the  filing  on  its  firm  customers 
and  interested  State  commissions. 
National  Fuel  also  states  that  copies  are 
also  being  served  on  all  interruptible 
customers  as  of  the  date  of  the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  aoccMxiance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filml  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD-CaaheU. 
Secretary. 

(FR  Doc  9&-27917  Filed  1O-30-96: 8:45  am] 
oooe  snr-si-M 


[DoohetWanPie  tOT-OIOi 

Ouaotar  Pinaiina  Cnmnanw"  HoHoaof 
Tariff  FHIng 

October  25, 1996. 

Take  notice  that  on  October  21. 1996, 
Questar  Pipeline  Company  (Questar),  in 
complian<»  with  the  Commission's 
Oct(^r  7, 1996,  letter  order  in  Docket 
Nos.  RP95-407-008,  tendered  for  filing 
and  acceptance  the  following  tariff 
sheets  to  become  effective  as  shown: 

Listing  of  Proposed  Tariff  Sheets  to  be 
effective  February  1, 1996 

First  Revised  Vofanae  Ne.  1 

Fourth  Substitute  Alternate  Fitdi  Revised 

Sheet  No.  5 
Third  Substitute  Fifth  Revised  Sheet  No.  6 
Second  Substitute  Third  Revised  Sheet  No. 

6A 
Second  Substitute  First  Revised  Sheet  No.  13 
Second  Substitute  Second  Revised  Sheet  No. 

14 
Fifth  Revised  Sheet  No.  40 
Second  Substitute  Second  Revised  Sheet  No. 

92 
Second  Substitute  First  Revised  SliSet  No. 

92A 
Third  Substitute  First  Revised  Sheet  No.  96 
Third  Substitute  Original  Sheet  Na  98A 
Third  Substitute  Ordinal  Sheet  No.  988 
Substitute  Third  Revised  Sheet  No.  172 
Substitute  Third  Revised  Sheet  No.  1 73 

Origiul  VofaoM  Na  3 

Third  Substitute  Fifteenth  Revised  Sheet  No. 
8 

Listing  of  Proposed  Tariff  Sheet  to  be 
effective  August  15, 1996 

Firrt  RavMsd  Vehnw  Na  1 

Substitute  First  Revised  Sheet  No.  80 
Substitute  First  Revised  Sheet  No.  80A 
Substitute  Second  Revised  Sheet  No.  81 

Questar  states  that  the  proposed  tariff 
sheeta  (1)  reflect  the  FERC  citation  that 
is  applicable  to  the  Commission's  order 
issued  July  1, 1996,  in  Docket  No. 
RP95-407,  -006.  -007  and  (2)  revise  the 
Table  of  Contents  as  directed  by  the 
Commissicm  in  the  October  7  letter 
order. 

Questar  states  further  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Wyoming 
Public  Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  writh  Rule  385.211 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211).  All 
such  protests  must  be  filed  as  provided 
in  Section  154.210  of  the  Conunission's 
Regulation's.  Protests  will  be  considered 
by  the  C(Hnmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  nie  with  the  Commission  and  are 
available  for  public  inspection. 
Leia  D.  CmMI. 
Secntary. 

IFR  Doc  96-27916  Piled  10-30-W:  8:45  am] 
I  ooos  sTir-ai-ii 


888  First  Street,  N.E..  Washington.  D.C 
20426. 

LafaaCaahail. 
Secretary. 

IFR  Doc  06-27911  Piled  10-30-96:  S:45  am] 
I  ooos  snr-M-M 


IPoBtol  Ma  gW6-fl716-001 

UQI  Powar  Supply.  Inc.;  Noliea  Of 
>of  Order 


[Docket  Na  EIIM-28ea-0OOI 

stale  Una  Energy  L.LC.;  NoUoaof 
lOfOrdar 


October  25. 1996. 

State  Line  Energy.  L.L.C  (State  Line) 
submitted  for  filing  a  rate  schedule 
under  which  State  Line  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  State  Line 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
State  Line  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  asstunptions 
of  liability  by  State  Line. 

On  October  17,  1996.  the  Commission 
issued  a  letter  order  that  granted  the 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumpticms  of 
Uability  by  State  Line  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  • 

Absent  a  request  for  hearing  within 
this  period,  State  Line  is  authorized  to 
issue  securities  and  assume  obhgations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
comfMtible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affscted  by  continued 
approval  of  State  Line's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  18.  1996.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Brandi. 


(DodMt  Ma  RP07-42-O(Nq 

TmnkMna  Qaa  Company;  Nolfca  of 
Propoaad  Cttangaa  In  FERC  Qsa  Tariff 

October  25, 1996. 

Take  notice  that  on  October  18. 1996. 
Trunkline  Gas  Company  (Trunkline) 
tendered  fen'  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  on  Appendix  A  to 
the  filing,  to  become  efiiective  November 
17, 1996. 

Trunkline  states  that  this  filing,  made 
in  accordance  with  the  provisions  of 
Section  154.202  of  the  Commission's 
Regulations,  is  to  implement  Rate 
Schedule  LFT  for  Limited  Firm 
Transportation  service  pursuant  to 
Trunkline 's  blanket  certificate 
authorization  under  Section  284.211  of 
the  Commission's  Regulations. 
Accordingly,  this  fiUng  includes  tariff 
sheets  for  the  new  Rate  Schedule  and 
certain  conforming  revisions  to  the 
General  Tenns  and  Conditions  to  reflect 
the  addition  of  Rate  Schedule  LFT  to  the 
services  Trunkline  makes  svailable  to  its 
shippers. 

Tnmkline  states  that  copies  of  this 
filing  are  being  served  on  all  affiscted 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lek  D.  Caahall. 
Secretary. 

IFR  Doc  96-27919  Filed  10-30-96:  8:45  am) 
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Octobar  25, 1996. 

UQ  Power  Supply,  bic.  (UGI  Power) 
filed  an  application  for  authorization  to 
sell  power  at  market-beaed  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  UQ  Power  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  UGI  Power.  On  October 
11, 1996,  the  Commission  issued  an 
Order  Conditionally  Accepting  For 
Filing  Proposed  Market-Baaed  Rates    ' 
(Order),  in  the  above-docketed 
proceeding. 

The  Commission's  October  11, 1996 
Order  granted  the  request  but  blanket 
approval  under  Part  34,  subiect  to  the 
conditions  found  in  Ordering 
Paragraphs  (D).  (E).  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  lisbilities  by  UGI  Power 
should  file  B  motion  to  intervene  ot 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordming 
Paragraph  (D)  above,  UGI  Power  is 
hereby  authorized,  pureuant  to  Section 
204  of  the  FPA,  to  issue  securities  and 
to  assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
pereon;  provided  that  such  issue  or 
assumption  is  for  some  unlawful  object 
within  the  corporate  purposes  of  UGI 
Power,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  farther 
showing  that  neither  public  nor  private 
interests  will  be  adversely  afiiacted  by 
continued  Commission  approval  of  UGI 
Power's  issuances  of  securities  or 
assumptions  of  liabilities.  *  *   * 

Notice  is  hereby  given  that  the 
deedline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  12, 1996. 

Copies  of  the  foil  text  of  the  Order  are 
available  from  the  Conimiasion's  Public 
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Reference  Branch,  888  First  Street.  N.E., 
'Washington,  D.C.  20426. 
Lote  D.  CashsU, 
Secretory. 

(FR  Doc  96-27910  Filed  10-30-96;  8:45  am) 
I  oooe  onr-ei-M 


[Dookal  Ma  ORt7-a-0001 

Ultraaiar  Inc.  v.  SFFP,  UP.;  Notke  of 
Con|ilaint 

October  25, 1996. 

Take  notice  that  on  October  21, 1996, 
pursuant  to  sections  9, 13(1),  and  15(1) 
of  the  Interstate  Commerce  Act  of  1887 
(49  U.S.C.  §§9, 13(1),  15(1),  Rule  206  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206),  and  the 
Commission's  Procedural  Rules 
Applicable  to  Oil  Pipeline  Proceedings 
(18  CFR  343.1(c)),  Ultramar  Inc. 
(Ultramar)  tendered  for  filing  a 
ccnnplaint  against  charges  collected  by 
SFPP,  LP.  (SFPP)  for  the  pipeline 
transportation  of  petroleum  products. 

Ulbamar  complains  against  diarges 
collected  imder  Tariffe  Nos.  15, 16, 17, 
and  18  (and  their  successor  tariffs}  for 
transp<»tation  over  SFPP's  West  line 
system  frxim  Watson  Station  in 
California  to  destination  points  in 
Arizona  and  to  an  intemradiate  point  in 
CaUfomia. 

Ultramar  OHnplains  that  as  a  result  of 
changed  economic  circumstances,  the 
foragoing  charges  have  been  and  are 
unjust,  unreasonable,  and  unduly 
discriminatory  and  preferential  in 
violation  of  sections  1(5),  8,  and  15(1)  of 
the  Act.  49  U.S.C.  §§  1(5),  (8),  15(1). 
Ultramar  seeks  the  refund  of  all  sudi 
unlawful  charges  collected  by  SFPP  and 
the  establishment  of  rates  that  are  just, 
reasonable,  and  non-discriminatory. 

Ultramar  requests  that  the 
Commission  (1)  investigate  the  rates 
collected  by  SFPP  for  transpculation 
through  the  West  Line.  (2)  order  refunds 
(o  Ultramar  to  the  extent  that  the 
Commission  finds  that  the  rates  are 
unlawfol,  (3)  determine  and  prescaibe 
just,  raascMiable,  and  non-discriminatory 
rates  for  the  West  Line,  and  (4)  award 
Ultramar  reasonable  attorney's  fees  and 
costs. 

Any  person  desiring  to  be  heard  or  to 
protest  said  ccnnplaint  should  file  s 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214, 
385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
25, 1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 


approjHiate  action  to  be  taken,  but  virill 
not  serve  to  make  prolastants  paitias  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  s  motion  to 
intervMie.  Copies  of  this  filing  are  on 
file  with  the  Commissicm  and  are 
available  for  public  inniection.  Answen 
to  this  complaint  shall  be  due  on  at 
before  Novembw  25, 1996. 
LebD.riJiiB, 
Secretary. 

(PR  Doc  96-27914  Piled  10-30-96;  8:45  am) 
snr-ei-M 


aiaL] 


Brooklyn  iMvy  Yera  OoQanaraeon 
L-P^  9^  aLj  BacMc 


[Doctot  Na  MrtT-l-OOO] 


Company; 
in  FERC 


WIManM  Natural 
of  Propose 
Tariff 

October  25. 1996. 

Take  notice  that  on  October  18. 1996. 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  to  beoMne  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  the  pn^KMed  effective  date  of 
Novembor  18, 1996: 

Seoand  Beviaad  Shart  Ne.  222 

WNG  states  that  this  filing  is  bring ' 
made  pursuant  to  Order  Nos.  566,  et 
seq.  and  18  CFR  250.16  and  284.10. 
References  to  the  Commission's 
regulations  contained  on  Sheet  No.  222 
are  being  updated  to  reflect  changes 
made  in  Oixfer  No.  566. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdicticmal 
customere  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  writh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  omsidered  by  the  Commission 
in  determing  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  (k^ies 
of  fhis  filing  are. on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


Secretary. 

[PR  Doc  96-27913  Filed  10-30-86: 8:45  ami 

saoMQ  OOM  snr-tMi 


Oclobw  25. 1666. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

l.BrookiyaNayyYarfCogMieraHoa 
Partnsfs,  L.P. 

(Docket  No.  BG«7-4-00(fl 

Od  October  18, 1996,  Brooklyn  Navy 
Yard  Cogenwatton  Partners,  LJ>.,  366 
Madison  Avenue.  Suite  1103,  New 
York.  New  Ymk  10017,  filed  with  the 
Federal  Energy  Regulatory  Cmnmission 
an  application  fior  determinatioo  of 
exempt  wdiolesale  generator  status 
pursuant  to  Section  32(a)(1)  of  the 
Piri>lic  Utility  Holding  Qunpany  Act  of 
1935,  as  amended  by  Section  711  of  the 
Energy  PoUcy  Act  of  1992. 

The  appUcant  is  a  corporation  that 
will  be  engiged  directly  and  exclusively 
in  owning  and  operating  an  eligible 
facility  under  construction  in  Brookl3fn, 
New  York.  The  feolity  oxisists  of  s  315 
MW  (net)  topping-cyde  oogeneration 
facility  fiieled  primarily  by  natural  gas. 
The  fiscility  includes  such 
interconnection  components  as  are 
necessary  to  intercoiuiect  the  fadUty 
with  the  facilities  of  die  applicant's 
wholesale  customers.  Applicant  has 
previously  bera  found  to  be  an  exempt 
wholesale  generator.  This  filing  requests 
a  new  determination  of  status,  in  li^t 
of  the  intent  of  one  of  applicant's 
wholesafe  power  customen  to  use 
electricity  purchased  from  appUcant  for 
two  other  uses. 

Comment  date:  November  14, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  ot  accuracy  of  the  appUcation. 

2.  MUfard  Poww  Limited  Partnership 

(Docket  No.  ER93-493-006] 

Take  notice  that  on  October  1, 1996, 
Milford  Power  Limited  Partnership 
tendered  for  filing  notice  of  utility 
affiliate  pureuant  to  the  Commission's 
September  17, 1993,  order  in  this 
proceeding. 

Comment  date:  November  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Vermont  Electric  Transmisaion 
Compawy,  lac 

(Dockflt  Nos.  ER96-7&-000  and  ER96-77- 
000] 

Take  notice  that  on  October  7, 1996, 
Vermont  Electric  Transmissicm 
Company,  Inc.  tendered  for  filing  an 
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Fadval 
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amendment  in  the  above-refnenoed 
dockets. 

Comment  data:  November  7. 1996.  in 
accofdanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(DoclMt  No.  ER96-2e71-<X)0| 

Take  notice  tliat  Certificate  of 
Concurranoes  were  filed  on  October  15, 
1996  by  Washington  Water  Power 
Company  and  October  21. 1996  by 
Colockimi  Tranamiaaion  Company  in 
the  above-refarenoed  docket. 

Comment  date:  November  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  ladiaiu  Psblk  Service 
Coopany 

[Dockst  No.  ERS7-1 70-0001 

Take  notice  that  on  October  18, 1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  bidiana  Public  Service 
Company  and  Electric  Clearingbouae, 
Inc. 

Under  the  Service  Agreement. 
Northern  Indiana  Public  Service 
Company  agreea  to  provide  services  to 
Electric  Cleuinghouse.  Inc.  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepting  for  filing  by  the 
Commission  and  made  effective  by 
Order  dated  August  17. 1995  in  Docket 
No.  ER95-1222-000.  Northern  hidiana 
Public  Service  Company  and  Electric 
Gearinghouse,  Inc.  request  a  waiver  of 
the  Conmiission's  sixty-day  notice 
requirement  to  permit  an  efiiactive  date 
of  November  1, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  7. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Norlkera  ladiaua  Publk  Service 
CooqMay 

(Dodcat  No.  ER97-1 71-000] 

Take  notice  that  on  October  18. 1996. 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Industrial  Energy 
Applications.  Inc. 

Under  the  Service  Agreement. 
Northern  Indiana  Public  Service 
Comptany  agrees  to  provide  services  to 
Industrial  Energy  Applications.  Inc. 
under  Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepted  for  filing  by  the 


Coamnlaaion  and  made  eflactive  by 
Order  dated  Augoat  17,  lOOS  in  Docket 
No.  ER9S--1222-000.  Novtheni  Indiana 
Public  Service  Company  and  hidustiial 
Eneigy  Applications,  Iiic.  raqueat  a 
waiver  of  the  Commisaicm's  sixty-day 
notice  requiramaat  to  permit  an 
effective  date  of  November  1, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  bidiana  Utility  Ragulatmy 
Commission  and  the  bidiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Wieconsin  Pewei  and  Light  Cooipany    CoMMnT 


Exhibit  A  specifiea  the  protected 
maximum  intenatod  denaand  in 
kilowatts  whic±  Tri-State  deaires  to 
have  transmitted  to  its  respective  points 
of  deUvery  bv  PadfiCorp. 

Copies  of  this  filing  were  supplied  to 
Tri-State.  the  Wyoming  Public  Service 
Commission,  the  Public  Utility 
Commissioo  of  Oregon  and  the 
Waahington  Utilities  and  Transmission 
Commisaicm. 

Comment  date:  November  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

10.  L4NiiBTiile  Gas  aad  Electric 


(Docket  No.  BR97-172-O00i 

Take  notice  that  on  October  18, 1996, 
Wiaconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  an 
Agreement  dated  October  14. 1996, 
eetablishing  National  Gas  k  Electric  LP 
as  a  point-to-point  transmission 
customer  unaer  the  terms  of  WPItL's 
Transmission  Tariff. 

WP&L  requeets  an  effective  date  of 
October  14. 1996.  and  accordingly  seeks 
waiver  of  the  Coouniseion's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  November  7. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER97-i7^-000] 

Take  notice  that  on  October  18, 1996, 
The  Dayton  Power  and  Light  Ccsnpany 
(Da3rton),  submitted  a  service  agreement 
establishing  Carolina  Power  ft  Light 
(CP&L),  as  a  customer  under  the  terms 
of  Dayton's  Market-Based  Sales  Tariff. 

Dayton  requests  an  eflective  date  of 
October  4, 1996  for  this  filing  for  the 
service  agreement  Accordingly,  Dayton 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  CPftL  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  November  7. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PadfiCorp 

(Docket  No.  BR97-1 74-000) 

Take  notice  that  on  October  18. 1996. 
PaciflCorp.  tendered  for  filing,  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations. 
Exhibit  A  (Revision  No.  19.  effective 
September  30. 1995)  to  the  February  25. 
1976  Transmission  Agreement 
(PacifiCorp  Rate  Schedule  FERC  No. 
123)  between  PacifiCorp  and  Tri-State 
Generation  and  Transmission 
Association,  Inc.  (Tri-State). 


(Docket  No.  ERS7-17S-000I 

Take  notice  that  on  October  18, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E).  tendered  for  filing  a  Purchase 
and  Sales  Agreement  between  Louisville 
Gas  and  Electric  Company  (LGftE)  and 
Eiuon  Power  Marketing,  lac.,  punuant 
to  LG&E's  Rate  Schedule  GSS. 

Comment  date:  Novembw  7. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  CiMi:gy  Sarvicaa,  Jnc 

(Docket  No.  BR97-1 76-000] 

Take  notice  that  on  October  18, 1996, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  fra*  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  betwem  Cinergy  and 
Minnesota  Power  ft  Light  Company. 

Qnergy  and  Minneeota  Power  ft  Light 
Company  are  requesting  an  effective 
date  of  October  15, 1996. 

Comment  date:  Novembw  7. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-177-000] 

Take  notice  that  on  October  18, 1996. 
Qnergy  Services,  Inc  (Cinrngy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Citizens  Lehman  Power  Sales. 

Qnergy  and  Qtisens  Lehman  Power 
Sales  are  requesting  an  effective  date  of 
October  15, 1996. 

Comment  date:  November  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  beard  or 
to  protest  said  filing  should  file  a 
moti(»i  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
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and  214  of  the  Qunmission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD. 


Secretary. 

(PR  Doa  96-27948  Filed  10-30-96;  8:45  am] 

aaiJNQ  oooc  snr-oi-r 

[Dookel  No.  EC96-36-000.  et  al.] 

Enron  Corp.  and  Portland  Qenoral 
Corporation,  ot  al.;  Electric  Rate  and 
Corporate  Regulation  FHInga 

October  23, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Enron  Corp.  and  Portland  General 
Corporation 

(Docket  No.  EC96-36-000] 

Take  notice  that  on  October  16, 1996, 
Enron  Corp.  supplemented  its 
September  20, 1996  fiUng.  Enron  Corp. 
tendered  for  filing  an  Amended  and 
Restated  Agreement  and  Plan  of  Merger 
and  Notice  of  General  Corporation  along 
with  a  Joint  Proxy  Statement/ 
Prospectus. 

Comment  date:  November  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Hidro  Operaciones  Don  Pedro  S.A. 

(Docket  No.  BG97-3-000] 

On  October  17, 1996.  Hidro 
Operaciones  Don  Pedro  S.A.  ("Hidro 
Operaciones")  filed  with  the  Federal 
Energy  Regulatory  Commission 
("Qonmission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pivsuant  to  Part  365  of 
the  Commission's  Regulations. 

Hidro  Operadones  will  be  the 
operator  of  a  14  MW  eligible  fedlity 
owned  by  P.H.  Don  Pedro  S.A.  to  be 
located  in  the  Sarapiqui  Distrid  of 
Alajuela  Province,  Costa  Rica.  Hidro 
Operadones  has  entered  into  an 
operations  and  maintenance  agreement 
("OftM  Agreement")  whereby  Hidro 
Operaciones  will,  among  other  things, 
perform  services  related  to  the  day-to- 
day operation  of  the  Fadlity  at  the 
direction  of  P.H.  Don  Pedro  S.A.  In 
performing  theae  services.  Hidro 
Operadones  will  be  acting  in  effect  as 


the  agent  olPiL  Doa  Pedro  SA.  and. 
therefore,  will  be  "aelling  electric 
oieigy  at  wholesale"  pursuant  to 
Sectim  365.3(a)(l)(iU)  of  the 
Commissicm's  Regulations. 

Comment  date:  November  13. 1996,  in 
accordance  Mdth  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideraticn 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Potomac  Electric  Power  Company 

(Docket  No.  ER97-4S-a00) 

Take  notice  that  on  Odober  15. 1996. 
the  Potomac  Electric  Power  Company 
(Pepco)  asked  to  withdraw  its  filing  of 
a  power  sales  agreement  dated  and  filed 
October  4, 1996.  The  transaction  was  in 
fad  conduded  pursuant  to  Pepco's 
FERC  Electric  Tariff  No.  1  and  a  service 
agreement  with  the  customer,  GPU 
Service  Corp..  already  on  file  with  the 
Commission. 

Comment  date:  November  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pennsyhrania  Power  ft  Light 
Company 

(Docket  No.  ER97-75-O00) 

Take  notice  that  on  October  8, 1996, 
Pennsylvania  Power  ft  Light  Company 
CPP&L)  filed  a  S«vice  Agreement,  dated 
Odober  3, 1996.  with  Electric 
Clearinghouse.  Inc.  (Electric)  for  non- 
firm  point-to-point  transmission  service 
under  PP&L's  Open  Access 
Transmission  Tariff.  The  Service 
Agreement  adds  Electric  as  an  eligible 
customer  und«r  the  Tariff. 

PPftL  requests  an  effective  date  of 
September  9. 1996.  for  the  Service 
Agreement. 

PPftL  states  that  copies  of  this  filing 
have  been  supplied  to  Electric  and  to 
the  Pennsylvania  Public  Utility 
Conunissioo. 

Comment  date:  November  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Idaho  Power  Company 

(Docket  No.  ER97-148-0001 

Take  notice  that  on  Odober  16, 1996, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  &iei^ 
Regulatory  Commission  a  Service 
Agreement  imder  Idaho  Power 
Company's  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff, 
between  Western  Power  Services,  Inc. 
and  Idaho  Power  Company. 

Comment  date:  Novembw  6. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Maho  Power  Company 

(Docket  Na  ER97-14»-000) 

Take  notice  that  on  Odober  16, 1996, 
Idaho  Poww  Company  (IPC),  tendered 
for  filing  with  the  Fedoal  Energy 
Regulatmy  Commission  a  Service 
Agreement  under  Idaho  Power 
Company's  FERC  Electric  Tariff.  Secmid 
Revised,  Volume  No.  1  betwreen 
ConAgra  Energy  Services.  Inc  and 
Idaho  Power  Company. 

Comment  date:  November  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Idaho  Power  Company 

(Docket  No.  ER97-1SO-000] 

Take  notice  that  on  Odober  16, 1996, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company's  FERC  Electric  Tariff.  Second 
Revised,  Voliune  No.  1  between  Benton 
Company  PUD  and  Idaho  Power 
Company. 

Comment  date:  November  6. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  ft  Light  Company 

[Docket  No.  ER97-164-000] 

Take  notice  that  on  Odober  17, 1996, 
Florida  Power  ft  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Orlando  Utilities 
Commission  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permittcKl  to  become 
effective  on  July  9, 1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  November  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Povrer  ft  Light  Coaqiany 

[Docket  No.  ER97-16S-000] 

Take  notice  that  on  Odober  17, 1996, 
Florida  Power  ft  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreemoit  with  LGftE  Power  Maiiieting 
for  Firm  Short-Term  transmission 
service  under  FPL's  Open  Access 
Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  July  9, 1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the  ^ 
Commission's  R^ulations. 
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Comment  date:  November  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Pinrer  ft  Uglit  Cmapmnj 

{Docket  No.  ER97-166~000| 

Take  notice  that  on  October  17, 1096. 
Florida  Power  ft  Light  Company  (FPL), 
tendered  for  filing  a  propoaed  notice  of 
cancellation  of  an  umbrella^ervice 
agreement  with  Coastal  Electric  Services 
Company  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  pennitteKl  to  become 
effective  on  |uly  9,  1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  November  6. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Serricee,  Lac 

(Docket  No.  ER97-167-000I 

Take  notice  that  on  October  17. 1996. 
Cinergy  Services,  bic.  (Qnergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Acoeas 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Qneigy  and 
Phibro  Inc. 

Cinergy  and  Phibro  Int.  are  requesting 
an  effective  date  of  October  15. 1996. 

Comment  date:  November  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Kavas  Gas  and  Electric  Caa^aay 

(Docket  No.  ER97-1 68-0001 

Take  notice  that  on  October  17, 1996. 
Western  Resources.  Inc.  (Western 
Resources),  on  behalf  of  its  wholly- 
owned  subsidiary  Kansas  Gas  and 
Electric  Company  (KGE),  tendered  for 
filing  a  Fourth  Revised  Exhibit  B  to  the 
Electric  Power,  Transmission  and 
Service  Contract  between  KGE  and 
Kansas  Electric  Power  Cooperative.  Inc. 
(KEPCo).  KGE  states  that  the  filing  is  to 
update  Exhibit  B  to  reflect  the 
installation  of  the  Koch  point  of 
delivery.  This  filing  is  proposed  to 
become  effective  October  3,  1996. 

A  copy  of  this  filing  was  served  upon 
KEPCo  and  the  Kansas  Corporation 
Commission. 

Comment  date:  November  6. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Taapa  Electric  Compaay 

(Docket  No.  ER97-ie»-000| 

Take  notice  that  on  October  17,  1996. 
Tampa  Electric  Company  (Tampa 
Electric) ,4endered  for  filing  a  letter  of 
commitment  providing  for  the  sale  of 


capacity  and  flnsfgy  to  the  Florida 
Municipal  Power  Agmciy  (FMPA)  under 
Service  Schedule  D  of  the  Agraemant  for 
Interchange  Service  between  Tampa 
Electric  and  FMPA.  Tampa  Electric 
requaats  that  the  latter  of  commitnMnt 
be  made  effactive  on  December  16, 
1996. 

Tampa  Electric  also  submitted  a 
notice  of  temination  of  a  preexiating 
letter  of  oonunitmant  with  FMPA, 
effective  December  31, 1996. 

Copies  of  the  filing  have  been  served 
on  FMPA  and  the  Florida  Public  Service 
Commission. 

Comment  date:  November  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Blw:kQr«ak  Hydro,  lac 

(Docket  No.  OA87-l»-000l 

Take  notice  that  on  October  18, 1996, 
Black  Creek  Hydro,  Inc.  tendered  for 
filing  a  request  for  wmiver  of  Order  No. 
889. 

Comment  date:  November  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Staadard  Paragraph 

E.  Any  parson  deairing  to  be  heard  or 
to  proteat  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
aiul  214  of  the  Commisaion's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  AH  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  wrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  moticm  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Leto  0.  Tsihsll, 
Secntary. 

(PR  Doc  96-27921  Filed  10-30-96;  8:45  ami 
•n7-et-» 


iProfect  Nou  Ml 


October  25, 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Ragulatory 
Commission's  (Commisaion's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  PR  47897).  the  office  of 


Hydropowar  Licensing  has  reviewed  the 
application  for  a  naw  ucjenae  for  the 
Hooaic  River  Proiact  located  in 
Ransaalaar  and  Waahington  cotmties. 
New  Ymk.  and  has  prepared  a  Draft 
EnvhtHimantal  Aaaaaament  (DEA]  for 
die  project.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  project  and  has  oancluded  that 
approval  of  the  project,  with  appropriate 
environmental  {wotecHon  or 
enhancement  measures,  would  not 
constitute  a  major  faderal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N£., 
Washington,  D.C  20426.  Please  affix 
"Hooaic  River  Project  No.  2616-004"  to 
all  comments.  For  further  information, 
please  contact  Edward  R.  Meyer  at  (202) 
208-7998. 


iD. 

Secntary. 

(PR  Doc  96-27915  Piled  10-30-46: 8:45  am) 
itnr-et-m 


[Doom  Na  CP9e-164-000  and 

ooq 


Qaa  PkMHna  CofiHMiiv. 


wofporvDoni  tvcniov  ot  a  wMOmvy  ot 

itortha 


October  25, 1996. 

The  staff  of  the  Federal  Energy 
Ragulatory  Commission  (FERC  or 
Coounission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  fKilities  proposed 
by  Tenneasee  Gas  Pipeline  Company 
(Tenneasee)  aiul  the  vapori^tion 
fadlitias  proposed  by  Distrigas  of 
Maasachusotts  Corporation  (DOMAC)  in 
the  above-refiBrancad  dockets. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  thia  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
meeauias,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  enviroDmant. 

The  EA  aasesses  the  potential 
environmental  effects  of  tha 
construction  and  operation  of  tha 
propoaed  facilities  including: 
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Tennessee's  proposed  facilities: 

•  7.4  miles  of  20-inch-diameter 
natural  gas  pipeline  beginning  at  its 
existing  10-inch-diameter  Malden- 
Melroae-Revere  line  270C-300  pipeline 
in  Saugus.  crossing  Ravere  and  Maiden, 
and  ending  at  the  DQSiAC  liquefied 
natural  gas  (LNG)  facility  in  Everett, 
Massachusetts; 

•  two  new  valve  statirais,  one  at 
milepost  (MP)  0.0  at  the  northern  end  of 
the  pipeline  in  Saugus,  Massachusetts 
and  one  at  MP  3.3  in  Maldwi, 
Massachusetts  (about  400  feet  northeast 
of  Maplewood  Street);  and 

•  a  new  meter  station  and  odorization 
system  at  MP  7.4  at  the  southern  end  of 
the  pipeline  at  DOMAC's  facility  in 
Everett,  Massachusetts. 

IXA4AC's  proposed  facilities: 

•  two  shell  and  tube  hot  water 
vaporization  trains,  each  with  a  nominal 
capacity  rating  of  75  million  cubic  fset 
per  day; 

•  three  submerged  motor  LNG  booster 
pimips  (including  one  installed  spare); 

•  about  660  faet  of  12-inch-diameter 
natiual  ^/as  sendout  pipeline;  and 

•  auxiliary  equipment  located  in 
separate  buildii^  required  to  operate 
the  vaporization  trains,  including 
boiler^,  water  circufation  pumps, 
electrical  switchgear,  and  a  distributed 
control  system. 

The  purpose  of  the  Tennessee's 
proposed  faalities  would  be  to  transport 
up  to  90,000  decatherms  per  day  of 
natural  gas  on  a  firm  basis  for  DOMAC. 
The  purpose  of  DOMAC's  proposed 
facilities  would  be  to  imaaase  reliability 
and  meet  the  anticipated  need  for 
increased  LNG  vaporization  capacity. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection.  A  limited  nimiber  of 
copies  are  available  for  distribution 
from:  Federal  Energy  Regulatory 
Conunission,  Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street, 
N.E.,  Washington,  DC  20426,  (202)  208- 
1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comment 
must  reference  Docket  Nos.  CP96-164- 
000  and  CP96-254-000,  and  be 
addressed  to:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
888  First  Stiaet.  N.E.,  Washington,  D.C 
20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  November  25, 1996  to  ensure 
consideration  prior  to  a  Conunission 
decision  on  this  proposal.  A  copy  of  any 


comnifflits  should  also  be  s«it  to  Ms. 
Lauren  01)0110011,  Environmental 
Project  Manager.  Room  72-57,  at  the 
above  address. 

Comments  will  be  considered  by  the 
Commissicm  but  will  not  serve  to  make 
the  comraentor  a  party  to  the 
proceeding.  Any  perstm  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3).  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  frvm  Ms.  Lauren 
OTkiimell.  Environmental  Project 
Manager. 
iD.1 


Secretary. 

(PR  Doc.  96-27907  Filed  10-30-96;  8:45  am) 
oooK  sn7-ei-M 


EWVIRONMCRTAL  PROTECTION 
AGENCY 

CFRL-6643-71 

Agency  InfonwMon  Cdleclion 
Activltiee:  Propoaed  Collection; 
Comment  ReQueet 

Total  Human  Exposure  in  Arizona:  A 
Comparison  of  the  Border  Commimities 
and  the  State;  and  Exposure  of  Children 
to  Pesticide  in  Yuma  Co.,  Arizona. 
Supplemental  Studies  related  to 
NHEXAS  Arizona  Study. 
AQBICY:  EnviitHunental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  ccMupliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  a  revision  of 
the  following  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Total 
Human  Exposure  in  Arizona:  A 
Comparison  of  the  Border  Communities 
and  the  State  (Total  Human  Exposure); 
and  Exposure  of  Children  to  Pesticide  in 
Yuma  Co.  Arizona  (Exposure  of 
Children),  EPA  ICR  No.  1702.03,  OMB 
Control  No.  2080-0053,  expiring  7/31/ 
98.  Before  submitting  the  ICR 
supplement  to  OMB  for  review  and 


approval,  Q'A  is  soliciting  oomraents  on 
specific  aspects  of  the  proposed 
infcHTfiation  collections  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  Decmnber  30, 1996. 
AOORESSes:  Interested  persons  may 
obtain  a  copy  of  the  ICR  without  charge 
by  contacting:  Gary  Robertson  (ASB). 
U.S.  EPA,  NERL,  P.O.  Box  93478,  Las 
Vegas,  NV  89193.  Electronic  copies  are 
available  by  contacting  Mary  Kay 
O'Rourke  at  marykttup.arizona!edu. 
FOR  FURTMER  MPORMATION  OONT  ACT:  Gary 
Robertson  (A^B),  U.S.  EPA,  NERL. 
P.O-Box  93478,  Las  Vegas,  NV  89193 
(Border  Community  EiqxMure  Study),  or 
Chris  Saint.  U.S.  EPA,  401  M  Street  SW 
(8723),  Washington,  D.C.  20460 
(Exposiwe  of  Children  study). 

PROJECT  ABSTRACTS: 

Border  Commanity  Exposure  Study 

There  are  concmns  among  bordm 
communities  that  their  exposures  are 
high  relative  to  other  parts  of  the 
country.  These  communities  believe 
they  encounter  elevated  exposures 
refated  to  their  proximity  to  Mexico. 
Associated  with  increased  exposure  is  a 
community-wide  faar  of  increased 
health  effects.  CurrenUy,  there  are  no 
data  available  to  validate  this  perception 
of  elevated  exposure  among  border 
communities.  A  project  called  NHEXAS 
(National  Human  Exposure  Assessment 
Survey)  is  currently  underway  in  the 
State  of  Arizona  (NHEXAS  AZ).  In 
NHEXAS  AZ,  multiple  media  (air,  soil, 
house  dust,  skin,  food  and  beverages, 
water,  blood  and  urine)  will  be 
evaluated  to  determine  contributions  to 
the  exposure  through  the  various 
pathways  (inhalation,  absorption, 
ingestion).  The  proposed  Arizona 
Border  Study  will  enable  comparison  of 
Border  exposures  with  those  from 
adjacent  non-border  areas  (NHEXAS 
AZ).  In  the  Arizona  Mexico  Border 
Study,  exposure  information  will  be 
gathered  directiy  bom  subjects,  from 
environments  frequented  by  subjects 
(primarily  home  environments)  and 
from  public  records.  Questiormaires  will 
be  employed  to  characterize  the  study 
population,  evaluate  common  practices 
believed  to  contribute  to  exposures  and 
evaluate  potential  bias  in  the  study  due 
to  non-participation.  Blood  and  urine 
samples  will  be  gathered  directiy  frnrn 
the  subjects  and  concentrations  of  target 
pollutants  will  be  measured.  Additional 
concentrations  of  target  pollutants  will 
be  measured  from  the  air,  dust,  soil, 
water  and  hcMne  environments. 
Duplicate  diets  (regardless  of  food  and 
beverage  source)  will  be  collected. 
Investigators  will  also  include  data  from 


56230 


Federal  Register  /  Vol.  61,  No.  212  /  Thursday.  October  31,  1996  /  Notices 


public  records  containing  usable 
information  on  target  pollutants  (in  air, 
water,  soil)  which  will  be  used  where 
available.  Exposure  assessment  models 
will  be  generated  using  direct  and 
surrogate  measures  varying  in  the 
intensity  of  detail.  Total  exposure 
models  to  the  pollutants  sampled  during 
the  study  (VOCs,  Metals.  Pesticides  and 
PAHs)  will  be  developed.  These  models 
will  be  associated  with  muhi-media 
contact.  Probabilistic  exposure  models 
developed  by  NHEXAS  AZ  will  be 
applied  to  this  proposed  border 
population  study.  These  models  will  be 
Hne  tuned  to  reflect  the  differences 
between  the  two  study  populations  as 
needed.  The  precision  and  accuracy  of 
the  previously  developed  models  will 
be  tested  with  the  independent  data 
obtained  firom  the  border  population. 
The  objectives  of  these  models  are  to 
estimate  the  multi-media  pollutant 
exposures  to  the  subject  and  determine 
the  sources  of  inter-individual 
variability. 

Exposure  of  ChiMmi  Study 

Yuma  County  is  responsible  for 
growing  much  of  the  nation's  fresh  fruit 
and  vegetable  supply  during  the  winter 
months.  These  crops  are  tended  by 
seasonal  and  migrant  laborers  who 
frequently  live  near  the  edge  of  the 
fields  with  their  families.  Many  of  these 
pesticides  are  pyrethroids,  some  are 
dinitroanilines.  Further,  diazinon  and 
Chlorpyrifos  are  used  in  many  of  these 
substandard  dwellings  to  combat 
termites  and  roaches.  As  a  result, 
children  living  in  these  homes  are  at 
great  risk  for  routine  exposure  to 
pyrethroids  and  cholinesterase 
inhibitors. 

We  propose  a  study  of  300  children 
recruited  from  the  Valley  Health  Clinic, 
a  primary  care  provider  that  serves 
primarily  low  income  Hispanic  and 
Cocopah.  A  pesticide  use  questionnaire 
will  be  administered  in  the  clinic  and 
100  families  will  be  sele<ned  for  multi- 
media sampling  for  pyrethroids  and  OPs 
in  their  homes.  All  300  children  will  be 
evaluated  for  cholinesterase  inhibitors. 
We  expect  to  sample  the  households  of 
the  upper  50%  for  pesticides.  We  will 
sample  air,  dust,  surfaces  and  the 
children's  hands.  To  model  "total" 
exposure,  we  will  supplement  these 
databases  mth  regional  information 
garnered  while  sampling  for  the 
NHEXAS  project.  We  expect  to  find  that 
children  from  low  socioeconomic  status 
households  have  greater  exposure  than 
those  of  the  rest  of  the  state  as 
determined  by  the  NHEXAS  evaluation. 
Further,  since  more  pesticides  are  used 
in  the  Yuma  area,  we  expect  to  find 


greater  pesticide  exposure  in  Yuma  than 
elsewhere  along  the  US-Mexico  Border. 

Collection  of  this  infcnmation  is 
consistent  with  EPA's  mandates  in  that 
all  participation  will  be  completely 
voluntary  and  subject  identity  will  be 
held  in  the  strictest  confidence  in 
accordance  with  the  Human  Subfects 
Guidelines  issued  by  the  University  of 
Arizona.  The  University  of  Arizona  has 
an  approved  assurance  of  compliance 
on  file  with  the  Department  of  Health 
and  Human  Services  which  covers  this 
study  (assurance  9  M-1233).  Published 
reports  will  not  identify  any  individual 
but  be  presented  as  summary  statistics, 
such  as  points  on  distribution  curves. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  d  and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 
BUR0B4  STATBIBfr:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3.75  (Border 
Community  Exposure)  and  2  (Exposure 
of  Children)  hours  per  response.  Burden 
means  the  total  time,  effort,  or  Tmancial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 


requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
Border  Conununity  Exposure  study: 

Baapondents/ Affected  Entities:  300 
fiBmiiies. 

Bstimated  Number  of  Respondents:  300 
primary  respondents  plus  600  aecondary 
respondents. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
1800  houn. 

Estimated  Total  Annualixed  Cost  Burden: 
SO. 

Exposure  of  Children  study: 

Respondents/Affected  Entities:  300. 

Estimated  Number  of  Respondents:  300. 

Frequency  of  Response:  Once  for  200  and 
3  times  for  up  to  100. 

Estimated  Total  Annual  Hour  Burden:  300 
hours. 

Estimated  Total  Annualixed  Cost  Burden: 
SO. 

Dated:  October  24, 1996. 
Wayne  N.  KUrefaal.     • 
Director.  CRD-LV.  Office  of  Reaearch  and 
Development 
(PR  Doc.  96-27956  Piled  10-30-96;  8:45  ami 
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Transfer  of  Confidential  Busirtaas 
Infonnatlon  to  Contractors 

aqency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  transfer  of  data  and 

request  for  comments. 


EPA  will  transfer  Confidential 
Business  Information  (CBI)  to  its 
contractor.  Research  Triangle  Institute 
and  its  subcontractors:  Abt  Associates, 
Inc.;  Allison  Geoecience  Consultants, 
Inc.;  HydroGeoLogic,  Inc.;  Research  and 
Evaluation  Associates,  Inc.;  and  Science 
Applications  International  Corporation 
that  has  been  or  will  be  submitted  to 
EPA  imder  Section  3007  of  the  Resourc» 
Conservation  and  Recovery  Act  (RCRA). 
Under  RCRA.  EPA  is  involved  in 
activities  to  support,  expand  and 
implement  solid  and  hazardous  waste 
regulations. 

DATES:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  November  12. 1996. 


i:  Comments  should  be  sent  to 
Regina  Magbie.  Document  Control 
Officer.  Office  of  Solid  Waste  (5305W). 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW,  Washington,  DC 
20460.  Comments  should  be  identified 
as  "Transfer  of  Confidential  Data," 
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FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Magbie.  Document  Control 
Officer.  Office  of  Solid  Waste  (5305W), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460,  703-308-7909. 

StiPPLBfENTARY  INFORMATION: 

1.  Tranter  of  Confidential  Business 
InCormation 

Under  EPA  Contract  68-W6-0053, 
RTI,  and  its  subcontractors,  will  assist 
the  Office  of  Solid  Waste, 
Conununications,  Information  and 
Resources  Management  Division,  by 
providing  technical  support  for:  Cost 
Analyses  of  RCRA  Waste  Programs  and 
Regulations;  Analyses  of  Environmental 
and  Human  Health  Effects.  Cost  and 
Risk  Comparative  Analyses;  Regulatory 
Support;  Data  Collection  and 
Management;  Analysis  Support 
Services;  and  Communications, 
Outreach,  and  Public  Access.  RTI,  and 
its  subcontractors,  will  need  access  to 
RCRA  CBI  submitted  to  the  Office  of 
SoUd  Waste  to  complete  this  work. 
Specifically,  RTI  and  its  subcontractors, 
need  access  to  the  CBI  that  EPA  collects, 
under  the  authority  of  Section  3007  of 
RCRA,  in  Industry  Studies  Surveys  and 
other  studies  of  industries  involved 
with  waste  management  such  as: 
organic  and  inorganic  chemicals,  pulp 
and  paper,  refuse  and  waste 
management,  mining,  mineral 
processing,  wood  preserving,  petroleum 
refining,  paint  production,  and  cement 
kilns. 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  RTI,  and  its 
subcontractors,  require  access  to  CBI 
submitted  to  EPA  under  the  authority  of 
RCRA  to  perform  work  satisfactorily 
under  the  above-noted  contract.  EPA  is 
submitting  this  notice  to  inform  all 
submitters  of  CBI  of  EPA's  intent  to 
transfer  CBI  to  these  firms  on  a  need-to- 
know  basis.  Upon  completing  their 
review  of  materials  submitted,  RTI.  and 
its  subcontractors,  will  return  all  CBI  to 
EPA. 

EPA  will  authorize  RTI,  and  its 
subcontractors,  for  access  to  CBI  under 
the  conditions  and  terms  in  EPA's 
"Contractor  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Information 
Security  Manual."  Prior  to  transferring 
CBI  to  RTI.  and  its  subcontractors.  EPA 
will  review  and  approve  their  security 
plans  and  RTI.  and  its  subcontractors, 
will  sign  non-disclosure  agreements. 


Dated:  October  7, 1996. 
Elliott  P.  Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
[PR  Doc.  96-27952  Filed  10-30-96;  8:45  ami 

SNJJNQCOOei 


(FRL-6643-SI 

Investigator-Initiated  Grants:  fleqtiest 
for  Applications 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  request  for 
applications. 

SUMMARY:  This  notice  provides 
information  on  the  availability  of  the 
fiscal  year  1997  investigator-initiated 
grants  program  announcement,  in  which 
the  areas  of  research  interest,  eligibility 
and  submission  requirements, 
evaluation  criteria,  and  implementation 
schedule  are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Proposals  must  be  received  at  the 
contact  point  on  a  schedule  beginning 
January  15, 1997,  through  February  15, 
1997,  depending  on  the  research  area. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Research  and  Quality  Assurance  (8703), 
401  M  Street  SW,  Washington  DC 
20460,  telephone  (800)  490-9194.  The 
complete  announcement  can  be 
accessed  on  the  Internet  from  the  EPA 
home  page:  http://www.epa.gov/ncerqa. 
SUPPLEMENTARY  INFORMATION:  In  its 
Request  for  Applications  (RFA)  the  U.S. 
Environmental  Protection  Agency  (EPA) 
invites  research  grant  applications  in 
the  following  areas  of  special  interest  to 
its  mission:  (1)  Exploratory  Research,  (2) 
Ecosystem  Indicators,  (3)  ksues  in 
Human  Health  Risk  Assessment,  (4) 
Endocrine  Disruptors,  (5)  Ambient  Air 
Quality.  (6)  Heahh  Effects  and 
Exposures  to  Particulate  Matter  and 
Associated  Air  Pollutants,  (7)  Drinking 
Water,  and  (8)  Contaminated  Sediments. 
In  cooperation  with  the  National 
Science  Foundation,  three  areas  of 
interest  to  both  agencies  are  identified: 
(1)  Water  and  Watersheds,  (2) 
'Technology  for  a  Sustainable 
Environment,  and  (3)  Decision-making 
and  Valuation  for  Environmental  Policy. 

The  RFA  provides  relevant 
background  information,  summarizes 
EPA's  interest  in  the  topic  areas,  and 
describes  the  application  and  review 
process.  Additional  programs  to  be 
announced  separately  will  involve 
cooperation  with  other  agencies. 


Contacts  for  Research  Topics  of  Interest 
Exploratory  Research 

•  Clyde  Bishop,  202-260-5727, 
bishop.clydedepamail.epa.gov 

Ecosystem  Indicators 

•  Barbara  Levinson,  202-260-5983, 
levinson.barbaraOepamail.epa.gov 

Issues  in  Human  Health  Risk 
Assessment 

•  Chris  Saint,  202-260-1093, 
saint.chris@epamail.epa.gov 

Endocrine  Disruptors 

•  David  Reese,  202-260-7342, 
reese.david0epamail.epa.gov 

Ambient  Air  Quality 

•  Deran  Pashayan,  202-260-2606, 
pashayan.deran@epamail.epa.gov 

Health  Effects  and  Exposures  to 
Particulate  Matter  and  Associated  Air 
Pollutants 

•  Deran  Pashayan,  202-260-2606, 
pashayan.deran@epamail.epa.gov 

Drinking  Water 

•  Sheila  Rosenthal,  202-260-7334, 
rosenthal.sheila@epamail.epa.gov 

Contaminated  Sediments 

•  David  Reese,  202-260-7342. 
reese.david@epamail.epa.gov 

Water  and  Watersheds 

•  Barbara  Levinson,  202-260-5983, 
levinson.barbara@epamail.epa.gov 

Technology  for  a  Sustainable 
Environment 

•  Stephen  Lingle,  202-260-5748, 
lingle.stephen@epamaiI.ep>a.gov 

Decision-malcing  and  Valuation  for 
Environmental  PoUcy 

Deborah  Hanlon,  202-260-2726, 
hanlon.deborah@epamail.epa.gov. 

Dated:  October  28, 1996. 

Approved  for  publication: 
Robert  J.  Huggett, 

Assistant  Administrator  for  Research  and 
Development. 

[PR  Doc.  96-27955  Piled  10-30-96;  8:45  am] 
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Allocation  of  DrinMng  Water  State 
Revolving  Fund  Monies;  Request  for 
Comment 

AGB4CY:  Environmental  Protection 

Agency. 

SUMMARY:  The  Environmental  Protection 

Agency  (EPA)  is  seeking  public 

comment  on  allocation  of  Drinking 
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Water  State  Revolving  Fund  (DWSRF) 
moniea  among  Stctae. 

The  DWSRF  proeram  was  established 
by  the  reeuthorized  Safe  EMnking  Water 
Act  (SDWA).  signed  by  President 
Clinton  on  August  6, 1996.  The  SDWA 
authorizes  $9.6  billion  for  the  DWSRF 
program  through  Fiscal  Year  2003.  For 
Fiscal  Year  1997,  EPA's  budget  includes 
S1.27S  bilUon  for  the  DWSRF  program. 
On  a  national  level,  EPA's  Office  of 
Water  is  responsible  for  implementing 
the  SDWA  requirements,  including  the 
DWSRF  program.  As  intended  by 
Congress,  the  DWSRF  program  «viU  be 
implemented  largely  by  the  States. 

DWSRF  capitalization  grants  to  SUtes 
for  FY  1997  will  be  allocated  based  on 
the  formula  used  to  distribute  public 
water  system  supervision  grant  funds  in 
fiscal  year  1995  (SDWA  Section 
1452(aKl)(D)).  Congress  has  directed 
that  capitalization  grants  for  fiscal  year 
1998  and  subsequent  years  be 
distributed  among  States  based  on  the 
results  of  the  most  recent  Drinking 
Water  Needs  Survey  (SDWA  section 
1452(a)(l)(D)(ii)).  Tlie  first  Drinking 
Water  Needs  Survey  was  conducted 
over  the  last  two  years  with  the 
cooperation  of  every  State.  The  results 
of  the  Survey  are  required  by  the 
reauthorized  SDWA  to  be  published  by 
February,  1997. 

For  FY  1986  and  subsequent  years, 
EPA  Intends  to  establish  a  formula 
which  allocates  funds  to  States  based  on 
the  need  identified  for  each  state  in  the 
most  recent  Needs  Survey,  provided 
that  each  State  will  be  allocated  a 
minimum  share  of  one  percent  of  the 
funds  available  to  the  States,  as  required 
by  law.  EPA  is  requesting  comment  on 
the  six  options  for  allocation  explained 
here.  Commentators  may  suggest  other 
options  within  the  scope  of  the  law; 
commentators  should  remember  that  the 
law  requires  that  funds  be  allocated 
baaed  on  the  results  of  the  most  recent 
Drinking  Water  Needs  Survey. 
DATE:  EPA  will  accept  public  comment 
on  this  approach  until  December  2. 
1996. 

A00RCS8E8:  Send  wrritten  comment  on 
these  options  to  Comment  Clerk;  Water 
E)ocket  MC-4101;  Environmental 
Protection  Agency:  401  M  Street,  SW; 
Washington.  DC.  20460.  Coamientators 
are  requeeted  to  submit  any  reference 
dted  in  their  comments.  Commentators 
■are  also  requested  to  submit  an  original 
and  3  copies  of  their  written  comments 
and  enclosures.  Commentators  who 
want  receipt  of  their  comments 
acknowledged  should  include  a  self 
addressed,  stamped  envelope.  All 
oomments  must  oe  postmarked  or 
delivered  by  hand  by  [insert  date  30 


days  after  comment  period  opens).  No 
fitari miles  (Cuces)  will  be  accepted. 
FOR  FUVmCR  SiroWKUTIOIl  oontact: 
Mr.  dive  Davies  (202)  260-1421. 

SUPPlfMENTARY  MPOfWAlKM: 
BackgnMud 

The  1996  amendments  to  the  Safe 
Drinking  Water  Act  (SDWA)  provide  for 
a  Drinking  Water  State  Revolving  Loan 
Fund  PWSRF).  DWSRF  fundins  started 
in  fiscal  year  1907  at  the  levelof  Sl.275 
bilUon.  As  directed  by  Congress. 
DWSRF  capitalization  grants  to  States 
for  1997  trill  be  allocated  baaed  on  the 
formula  used  to  distribute  public  water 
system  supervisioo  grant  funds  in  fiscal 
year  1995.  DWSRF  funding  will  likely 
continue  from  fiscal  year  1998  through 
at  least  fiscal  year  2003  (SDWA  Section 
1452(m)). 

Congress  has  directed  that 
capitalization  grants  lor  fiscal  year  1998 
and  subsequent  yean  be  distributed 
among  States  based  on  the  results  of  the 
most  recent  Drinking  Water  Needs 
Survey  (SDWA  Section 
1452(a)(l)(DMU)). 

Dtinkiiig  Water  Needs  Surrey 

The  Drinking  Water  Needs  Survey 
was  conducted  over  the  last  two  years 
with  the  cooperation  of  every  State. 
States  participated  in  design  of  the 
survey  methodology,  the  questionnaire, 
documentation  requirements,  and  the 
Report  to  Congress  (which  will  be 
published  this  fall).  The  8\u-vey 
examined  the  needs  of  approximately 
4,000  ivater  systems  and  used  this 
information  to  extrapolate  needi  for 
each  State.  The  survey  included  all  but 
ten  of  the  795  largest  systems.  Site  visits 
were  performed  at  about  600  small 
systems.  The  resiilt  is  a  very  precise 
estimate  of  national  need  that  is 
statistically  significant  on  a  State-by- 
State  basis. 

The  Drinking  Water  Needs  Survey 
includes  needs  for  Community  Water 
Systems  (CWS)  only.  Both  CWSs  and 
not-for-profit  non-community  water 
systems  (NCWS)  are  eligible  to  receive 
loans  from  a  State's  DWSRF  (SDWA 
Section  1452(a)(2)).  Unfortunately, 
resource  constraints  and  limitations  on 
the  quaUty  of  inventory  data  made  it 
impossible  to  include  the  estimated 
19,000  not-for-profit  NCWSs  in  the 
stirvey.  However,  including  the  not-for- 
profit  NCWSs  in  a  grant  allocation 
formula  would  not  significantly  afbct 
distribution  of  funds.  As  an  exercise  to 
show  that  the  needs  of  not-for-profit 
NCWSs  would  not  cause  significiant 
variance,  all  not-for-profit  NCWSs  wen 
assigned  a  generous  need  and  included 
in  a  needs  analysis.  The  change  in  the 


allocation  formula  as  a  result  of  this 
exerdae  proved  to  be  insignificant. 

The  Needs  Survey  will  present  State- 
by-State  needs  in  several  ways.  The 
bottom  line  of  the  Needs  Survey  is  Total 
Need,  which  reflects  capital  costs  for  all 
drinking  water  infrasducture  projects 
allowed  for  inclusion  in  the  Survey. 
Total  Need  can  be  divided  into  Current 
Need  (projects  needed  now  to  protect 
pubUc  oealth)  and  Future  Need  (projects 
needed  over  the  next  20  years). 

The  Snrvey  also  proviaes  an  estimate 
of  each  State's  Total  SDWA  Need.  The 
Total  SDWA  Need  U  the  capital 
expenditure  required  for  compliance 
wdth  SDWA  rsgulatioos.  For  example,  a 
new  filtration  plant  needed  for 
compliance  with  the  SOrfKe  Water 
lYeatment  Rule  would  be  counted  in 
both  the  Total  Need  and  the  Total 
SDWA  Need,  while  a  storage  tank 
needed  to  meet  peak  damands  would  be 
counted  in  the  Total  Need,  but  not  in 
the  Total  SDWA  Need.  The  Total  SDWA 
Need  is  divided  into  Current  SDWA 
Need  (projects  needed  now  for  SDWA 
compliance)  and  Future  SDWA  Need 
(projects  needed  over  the  next  20  years 
rar  compliance  with  anritting  or 
proposed  regulatians).  Pxopoeed 
raguladons  included  in  the  Futiue 
SDWA  Need  are  for  the  Disinfectants 
and  Disinisction  Byproducts  Rule  (D/ 
DBPR)  and  the  Enhanced  Sur&ce  Water 
Treatment  Rule  (ESWTR).  Distribution 
system  improvements  needed  for 
compliance  with  the  Total  Colifbrm 
Rale  are  considered  SDWA-related 
needs  and  are  included  in  the  Total 
Need,  but  not  in  the  Total  SDWA  Need. 

OptiOBB 

EPA  has  developed  options  for 
allocating  DWSRF  funds  ammg  States. 
Preliminary  options  were  presented  to 
State  drinking  water  program 
administntors  at  an  October  14, 1996, 
meeting  of  the  Association  of  State 
Drinking  Water  Administiators 
(ASDWA).  and  oomments  from  the  State 
program  administntors  have  been 
incorponted  into  the  revised  options  as 
presented  below. 

It  should  be  noted  that  the  options 
outlined  here  are  for  allocation  of  funds 
among  States.  While  the  choice  of  an 
option  may  affact  the  level  of  funding 
available  to  each  State,  such  a  choice 
will  not  afiect  eligibilitjTof  individual 
projects  for  funding.  Guidance  far 
eligibility  of  individual  projects  for 
funding  will  be  specified  in  the  DWSRF 
Guidaiioe. 

All  of  the  options  discussed  below 
assume  that  each  State  will  receive  a 
minimum  share  of  oa»  percent  of  the 
funds  available  to  the  States,  as  required 
by  law.  Like  State  grants,  allocations  for 
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the  Pacific  Islands,  the  Virgin  Islands, 
and  Wadiington,  DC,  are  taken  from  the 
funds  available  to  the  States.  The  funds 
available  to  the  States  will  be  the  level 
of  fonds  appropriated  by  Congress,  less 
the  national  set-asides,  which  include 
the  allocation  for  Native  Americans. 
This  framework  was  specified  by 
Congress  in  the  1996  amendments  to  the 
SDWA. 

Option  1— Total  Need 

Option  1  is  to  allocate  DWSRF  monies 
to  States  based  on  each  State's  share  of 
the  Total  Need,  provided  that  each  State 
receives  a  minimum  allocation  of  one 
percent  of  the  funds  available  to  States, 
as  required  by  the  law.  The  Total  need 
is  the  survey's  bottom  line  and  the 
simplest  way  of  allocating  DWSRF  grant 
funds  among  States.  States  participating 
in  the  October  14, 1996.  ASDWA 
meetiiM  favored  this  option. 

The  Total  Need  is  broad  and  includes 
all  projects  that  were  allowed  for 
collection  under  the  Drinking  Water 
Needs  Survey.  The  Total  need  includes 
projects  needed  now  and  over  the  next 
20  years  in  all  categories — source 
rehabilitation  and  development,  storage, 
treatmmit.  and  transmission  and 
distribution.  Some  types  of  need  were 
not  included  in  the  Drinking  Water 
Needs  Survey  and  are  therefore  not 
included  in  tite  Total  Need.  Notable 
projects  not  included  include  those 
designed  solely  for  foture  growth,  as 
well  as  distribution  system  needs  not 
associated  with  the  Total  Coliform  Rule. 

A  formula  based  on  the  Total  Need 
does  not  discriminate  between 
categories  and  considers  all  needs  equal. 
The  Total  Need  includes  documented 
projects  that  water  systems  believed 
were  important  enough  to  be  included 
in  the  survey.  Under  a  formula  based  on 
Total  Need,  projects  to  correct  imminent 
public  health  threats  (e.g.,  a  replacement 
filter  plant)  would  be  given  the  same 
weight  as  less  critical  needs  (e.g., 
replacing  a  storage  tank  that  is  expected 
to  reach  the  end  of  its  usefol  life  in  five 
years).  However,  a  formula  based  on 
Total  Need  may  be  appropriate  since  the 
repayment  stream  from  a  DWSRF  would 
be  used  to  fund  foture  projects. 

Option  2 — Current  Need 

Under  Option  2.  DWSRF  funds  would 
be  allocated  to  States  based  on  each 
State's  share  of  Currant  Need,  with  each 
State  receiving  at  least  one  percent  of 
the  funds  available  to  States,  as  required 
by  the  law.  Current  Need  is  for 
infrestructure  improvements  needed 
now  to  protect  public  health.  Current 
Need  includes  projects  needed  for 
compliance  with  the  SDWA  ("Currait 
SDWA  Needs")  and  the  portion  of 


currmt  distribution  needs  tied  to  the 
Total  Colifbrm  Rule. 

Using  Current  Need  as  the  basis  for 
allocating  DWSRF  capitalization  grant 
funds  would  emphasize  projects  needed 
now.  Examples  of  Current  Needs  are 
replacement  of  a  failing  filtration  plant 
and  replacement  of  a  storage  tank  that 
have  reached  the  end  of  their  useful 
lives.  An  allocation  Cininula  based  on 
Current  Need  would  place  emphasis  on 
Current  Need,  and  also  emphasize  other 
important  but  less  critical  needs,  such 
as  maintenance  of  adequate  storage. 

It  is  impossible  that  using  an 
allocation  formula  based  on  Current 
Need  may  penalize  States  with  active 
enforcement  or  funding  progruns.  This 
would  be  the  case  if  such  States  were 
shown  to  have  relatively  low  levels  of 
Current  Need.  However,  some  States 
with  active  funding  programs  also  have 
active  capital  planning  processes.  These 
States,  although  they  may  have  funded 
many  projects,  have  many  more  projects 
doctimented.  They  may  also  have  had  a 
relatively  high  need  reflected  in  the 
Drinking  Water  Needs  Survey 
(undocumented  needs  were  not 
accepted)  and  may  benefit  from  an 
allocation  formula  based  on  Current 
Need. 

Option  3— Current  SDWA  Need 

Under  Option  3,  monies  would  be 
allocated  to  States  based  on  each  State's 
share  of  Current  SDWA  Need,  with  each 
State  receiving  a  minimum  of  one 
percent  of  the  funds  available  to  States, 
as  required  by  the  law.  This  approach 
for  allocating  funds  deserves  special 
attention  because  it  deals  with 
improvements  required  now  to  ensure 
compliance  with  drinking  water 
regulations.  Importantly,  84  percent  of 
the  Current  SDWA  Need  is  for 
protection  against  microbiological 
contaminants.  Most  of  the  remainder  of 
the  Current  SDWA  Need  is  for  corrosion 
control  for  lead  and  copper, 
replacement  of  lead  service  lines  and 
treatment  or  new  sources  to  deal  with 
nitrate  contamination.  Current  SDWA 
Need  does  not  include  distribution  need 
tied  to  the  Total  Coliform  Rule. 

Using  Current  SDWA  Need  as  the 
basis  for  allocating  DWSRF 
capitalization  grant  funds  would 
emphasize  the  high-priority  projects 
that  fall  into  this  category.  Importantly, 
the  1996  amendments  to  the  SDWA 
(SDWA  Section  1452(b)(3)(A))  state  that 
priority  should  be  given  to  projects  that 
address  the  most  serious  risks  to  human 
health  and  to  projects  that  will  ensure 
compliance  with  the  SDWA. 


Option  4— Total  SDWA  Need 

Under  Option  4,  monies  would  be 
allocated  to  States  based  on  eedi  State's 
share  of  Total  SDWA  Need,  with  eech 
State  receiving  a  minimum  of  one 
peromt  of  the  funds  availabfe  to  States, 
as  required  by  the  law.  This  component 
of  the  need  includes  the  Currant  SDWA 
Need  and  Future  SDWA  Need— both  are 
for  improvements  required  by  SDWA 
regulations.  Future  SDWA  need 
includes  projects  needed  over  the  next 
20  years  for  compliance  with  existing 
regulations.  Futiue  SDWA  Need  also 
includes  projects  fat  the  proposed  D/ 
DBPR  and  ESWTR.  Total  SDWA  Need 
does  not  include  distribution  need  tied 
to  the  coliform  rule. 

Usmg  Total  SDWA  Need  as  the  basis 
for  allocating  DWSRF  capitalization 
grant  funds  would  emphasize  the  hi^ 
priority  of  SDWA  projects  and  also  give 
emphasis  to  projecte  for  compliance 
widi  proposed  regulaticms.  Please  note 
that  the  capital  need  far  foture 
regulations  is  based  on  national 
regulatory  impact  analysis  estimates. 
These  estimates  used  EPA's  best 
knowledge  of  existing  infrastructure  and 
the  paths  that  water  systems  will  likely 
use  to  attain  compliance.  The  need  for 
proposed  regulations  is  divided  among 
States  based  solely  on  the  number  of 
systems  in  given  size  categories  in  each 
State.  It  does  not  fector  in  geographical 
differences.  Estimates  for  proposed 
regulations  are  rough  and  not  as  good  as 
the  estimates  of  need  for  existing 
regulations  from  the  Drinking  Water 
Needs  Survey. 

Options  1  through  4  outline  the  range 
of  possibilities  for  use  as  the  basis  of  a 
grant  allocation  formula.  Because  each 
has  limitations,  a  hybrid  option  may  be 
more  suitable.  The  following  are 
examples  of  hybrid  formulas.  EPA  seeks 
comment  on  appropriate  hybrid 
formulas  for  allocation  of  DWSRF 
funding. 

Option  5 — Hybrid  of  Current  Need  and 
Current  SDWA  Need 

A  hybrid  formula  using  the  Current 
Need  and  Current  SDWA  Need  (e.g.,  a 
formula  based  on  50  percmt  Current 
Need  and  50  percent  Qirrent  SDWA 
Need)  would  take  advantage  of  the 
positives  of  both  approaches.  The 
Currant  Need  component  of  the  hybrid 
formula  would  take  into  account  all 
projecte  needed  now  that  were  included 
in  the  Drinking  Water  Needs  Survey. 
The  Current  SDWA  Need  component 
would  place  emphasis  on  the  projecte 
required  now  fat  compliance. 
Additionally,  distribution  need 
associated  with  the  Total  CoUform  Rule 
could  be  factored  in. 
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Option  6— Hyhrid  to 

NMd 


Small  water  aystmns  wrill  likely  have 
a  graater  need  for  DWSRF  moaiea  than 
laJnger  •yatems  that  have  better  aooaas  to 
other  aouroaa  of  hinding.  Small  water 
syttems  have  a  comparatively  high  per- 
houaehold  need  ana  analyais  of  data 
•hows  that  small  water  systems  have 
mors  trouble  than  other  systems  in 
maintaining  compliance  «vith  drinking 
water  regulations. 

A  formula  could  be  constructed  to 
give  extra  weight  to  small  systems, 
which  could  be  defined  as  systems 
serving  fewer  than  10.000,  or  3,400,  or 
some  other  level,  as  appropriate.  For 
example,  50  percent  of  the  formula 
could  be  based  on  Total  Need  (or 
Currant  Need,  or  Current  SDWA  Need) 
and  the  other  50  percent  could  be  beaed 
on  the  Total  Need  (or  Curraat  Need,  or 
Currant  SDWA  Need)  of  systems  serving 
fewer  than  10,000  persons.  Such  a 
formula  could  include  or  exclude 
distribution  need  tied  to  the  ooliform 
rule. 

Dated:  OctoiMr  23.  1906. 
CyddaCnii^irtj. 
Dinctor,  OGWDW. 
(FR  Doc  86-27953  Filed  10-30-M:  8:45  ami 
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wompwiHHion,  ana  LMomy 
Um  Ptwtach  Bumftawl 
,  Nmv  York 


Act, 
SNa. 

AQBICY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 


In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERd^"),  42  U.S.C. 
9622(i),  the  U.S.  Environmental 
Protection  Agency  ("EPA")  Region  n 
announces  a  propoaed  administrative 
settlement  pursuant  to  Section  122(h)  of 
CERCLA.  42  U.S.C  9622(h).  relating  to 
the  Photech  Superfund  Site  ("Site")  in 
Rochester.  New  York.  This  Site  is  not  on 
the  National  Priorities  List  established 
pursuant  to  Section  105(a)  of  CERCLA. 
This  notice  is  being  published  to  inform 
the  public  of  the  propoaed  settlement 
and  of  the  opportunity  to  comment. 

The  settlement,  memorialized  in  an 
Administrative  Cost  Recovery 
Agreement  (the  "Agreement"),  is  being 


entered  Into  by  SPA  and  W.  Daniel 
Johnaon  ("Johnaon").  BPA's  paat  and 
prt^ected  response  costs  at  or  in 
connectioo  writh  the  Site  do  not  exceed 
$500,000.  excluding  interest.  Under  the 
Agraement.  Johnson  will  reimburw  EPA 
$50,000  for  its  response  coats  at  the  Site. 
OATtt:  EPA  will  accept  written 
commants  relating  to  the  propoaed 
settlement  until  December  2. 1096. 
AOOMMM:  CommeDts  should  be  sent  to 
the  individual  below.  Comments  should 
refsrenoe  the  Photech  Superfund  Site 
and  EPA  Index  No.  D-CERCLA-OB- 
0203.  For  a  copy  of  the  Agreement, 
contact  the  individual  listed  below. 


PON  RJRTMBI  aMMIATION  COMTACR 
Brian  E.  Carr,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch.  OfBoa  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency.  200  Broadway,  17th  Floor,  New 
York.  NY  10007-1866,  telephone:  (212) 
637-3170. 

Dated:  October  18. 1096. 
WilUan  |.  MMsyMki. 

Acting  Reponal  AdminiMtrator. 

(PR  Doc.  96-27954  Filed  10-30-46;  8:45  ami 
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PKNioaoi  naMC  anoniMiion 
CoHaollona  BahiQ  Raalaapad  by  FCC 
for  enanami  unaar  DaM^aMa 
Auihortty  5  CFR 1920  Airthortty. 


OctobOT  25.  1996. 

aUNMARV:  The  Federal  Conununications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agmdea  to  take  this 
opportunity  to  comment  on  the 
following  propoaed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1005, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  spcmsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subfoct  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  conoeraing  (a) 
whether  the  propoaed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


infarmatian  collected  and  (d)  way*  to 
minimiae  the  burden  of  the  oollaction  of 
infannation  on  the  reepondeats. 
including  the  uae  of  aatomatad 
collection  techniques  or  other  fiDrms  of 
infannation  technology. 

The  FCC  is  reviewring  the  following 
infannation  collection  requirements  for 
poadbie  3-yaar  extension  under 
delegated  authority  5  CFR  1320, 
authority  delegated  to  the  Commission 
by  the  Oiffice  of  Management  and 
Budget  (OMB). 

OATM:  Written  commcmts  riiould  be 
submitted  on  or  beffore  December  30. 
1006.  If  yott  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

AOORenci:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission.  Room 
234, 1010  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway#fccgov. 

TOR  ROTTHDI  aPOWMATICN  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  doonway9fcc.gov. 
•UPFLBmfTAIIV  aiPOIIMATION: 

OKa  Appmyal  Number:  3060-01 10. 

7ft/e;  Section  00.145  Special 
temporary  authority. 

Pom  No.:  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Ntunher  of  Respondents:  6,000. 

Estimatea  Time  Per  Response:  .5 
hours. 

Total  Annual  Burden:  3,000  hours. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  The  reporting 
requirement  contained  in  Section 
00.145  is  necessary  to  determine  if  a 
grant  of  a  Special  temporary 
authorization  (STA)  is  warranted  and  to 
allow  the  Commission  to  have  certain 
minimum  information  about  the  radio 
station's  characteristics  should 
interfarance  problems  arise.  In  the 
abeence  of  this  requirement,  applicants 
would  be  unable  to  meet  their  special 
and  emergency  needs  for 
communications  since  they  would  have 
to  go  through  the  full  written 
application  process  specified  by  section 
306(b)  of  the  Communicatimis  Act  of 
1034.  as  amended. 

OMB  Approval  Number:  3060-0286. 

Title:  Section  80.302  Notice  of 
discontinuance,  reduction,  or 
impairment  of  service  involving  a 
distress  watch. 
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Form  No.;  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  non- 
profit institutions,  state  and  local 
govmnments. 

Number  of  Respondents:  160. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  160  hours. 

Total  Annual  Coat:  0. 

Needs  and  Uses:  The  reporting 
requirement  contained  in  Section 
80.145  is  necessary  to  ensure  that  the 
U.S.  Coast  Guard  is  timely  notified 
when  a  coast  station,  which  is 
responsible  for  maintaining  a  listening 
watch  on  a  designated  marine  distress 
and  safety  frequency,  discontinues, 
reduces  or  impairs  its  communications 
services.  This  notification  allows  the 
Coast  Guard  to  seek  an  alternate  means 
of  providing  radio  coverage  to  protect 
the  safety  of  lifis  and  property  at  sea  or 
object  to  the  planned  diminution  of 
service.  The  infcHmation  is  used  by  the 
U.S.  Coast  Guard  district  office  nearest 
to  the  coast  station.  Once  the  Coast 
Guard  is  aware  that  such  a  situation 
exists,  it  is  able  to  inform  the  maritime 
community  that  radio  coverage  has  or 
will  be  affected  and/or  seek  to  provide 
coverage  of  the  safety  watch  via 
alternate  meens.  When  appropriate  the 
Coast  Guard  may  file  a  petition  to  deny 
an  application. 

Federal  Communications  Commission. 

William  F.  CatOB. 

Acting,  Secretary. 

(FR  Doc.  96-27937  Filed  1O-30-96;  8:45  am] 

BRxan  oooc  sna-ai-p 


FEDERAL  ELECTION  COMMISSION 

Surtahina  Act  Nollcaa 

***** 

Federal  Register  Number:  96-27502 
Previously  Announced  Date  ft  Time: 

Thursday,  October  31, 1996,  lOOX)  a.m., 

Meeting  open  to  the  public 
The  following  item  was  deleted  from  the 
Agenda;  FY  1997  Management  Flan. 
***** 

DATE  AND  TIME:  Tuesday,  November  5, 

1006  at  10:00  a.m. 

PLACE:  000  E  Street,  NW.,  Washington, 

DC. 

8TATU8:  This  meeting  will  be  closed  to 

the  public. 

rratt  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C 

§437g.  S  438(b).  and  Title  26,  U.S.C. 
Matters  ooncemlog  participation  in  civil 

actions  or  proceedings  or  arbitration. 


Internal  personnel  mlea  and  piooeduras  or 
matters  afiiscting  a  particular  employee. 


DATE  AND  TME:  Thursday,  November  7, 

1006  at  10:00  a.m. 

PLACE:  000  E  Street.  NW.,  Washington, 

DC  (Ninth  Flow). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCtJSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1996-45:  Representative 

Lucille  Roybal-Allard. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  MP0RMAT10N: 
Mr.  Ron  Harris,  Press  Officer, 
Teleph(me;  (202)  210-4155. 

Signed: 
MarjorieW.Eaaoas. 

Secretary  of  the  Conunission. 

(FR  Doc.  96-28059  Filed  10-29-96;  11:19 

am) 
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FEDERAL  MARHIME  COMMISSION 

NoUca  of  AgraamanKs)  niad 

llie  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1084. 

biterested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  N.W..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  commmts  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-000648A-078. 

Title:  Inter-American  Freight 
Conference. 

Parties: 

A.P.  Mollw-Maersk  Line 

Compania  Sud  Americana  de 
Vapores,  S.A. 

Crowley  American  Transport,  Inc. 

A/S  Ivaran  Rederi 

Companhia  Maritime  Nacional 

Companhia  de  Navegacao  Lloyd 
Brasileiro 

Empress  Lineas  Maritimas  Argentines 

Empresa  de  Navegacao  Alianca  S.A. 

Fn^  Amazdnica  S.A. 

Columbus  Line 

Hanjin  Shipping  Company,  Ltd. 

Transroll/SoB-Land  Joint  Service 


Transportadon  Maritime  Mexicana 
Synopsis:  The  proposed  modific^on 
limits  the  geographic  scope  of  Section  C 
of  the  Agreement  to  cover  Brazilien 
ports  south  of  and  including  Fortaleza. 
The  modification  also  proposes  to  creete 
8  new  Section  E  of  the  Agreement  to 
cover  Brazilian  ports  noii^  of  Fortaleza. 

Dated:  Octobw  28. 1996. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joaqih  C  Polking. 
Secretary. 

[FR  Doc.  96-27970  Filed  10-30-46;  8:45  am] 
■auNQOoof  srsa-M-M 


Ocean  Fraiglit  Fonvardar  LIcenaa 
Appllcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  secticm  10  of  the 
Shipping  Act  of  1084  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appUcants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Miami  Cargo  Freight  Forwarders,  2017 
N.W.  82nd  Avenue,  Mian|i,  FL  33122, 
Officer:  Lourdes  C.  Lopez,  President 
Emery  Global  Logistics,  Inc.,  One 
Lagoon  Drive,  Suite  400,  Redwood 
aty,  CA  04065,  Officers:  David  L 
Beatson,  President;  Edward  J.  Kelly. 
Vice  President. 

Dated:  October  28, 1996. 
Joseph  C  Polking, 

Secretary. 

IFR  Doc.  96-27938  Filed  10-30-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTBI 

Fonnatlona  of,  AcquMtiona  by,  and 
Mergers  of  Bank  Holding  ConiiMnlea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 
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The  applications  listed  below,  as  well 
as  other  related  filinas  required  by  the 
'  Board,  are  available  tot  Immediate 
Inspection  at  the  Federal  Reaerve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
parsoos  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
propoeai  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  me  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in!  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably     • 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  poaaible 
adverse  efifiscts.  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confUcts  of 
interests,  or  unsound  hanking  practices" 
(12  U.S.C.  1B43).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
sunmiarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  25. 
1996. 

A.  Federal  Reaerve  Bank  of  New 
York  (Christopher  J.  McCurdy.  Senior 
Vice  President)  33  Liberty  Street.  New 
York.  New  York  10045: 

1.  Summit  Bancorp.  Princeton.  New 
Jersey:  to  merge  with  B.M.).  Financial 
Corp..  Bordento%vn,  New  Jersey,  and 
thereby  indirectly  acquire  The  Bank  of 
Mid- Jersey,  Bordentown,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1.  Compass  Bancshares,  Inc., 
Birmingham,  Alabama,  Compass  Banks 
of  Texas,  Inc.,  Birmingham,  Alabama, 
and  Compass  Bancorporation  of  Texas, 
Inc.,  Wilmington.  Delaware:  to  merge 
with  Greater  Brazos  Valley  Bancorp, 
Inc.,  College  Station,  Texas,  and  Greater 
Brazos  Valley  Delaware  Bancorp,  Inc., 
Dover.  Delaware,  and  thereby  indirectly 
acquire  Commerce  National  Bank. 
College  Station.  Texas. 


C  Fedaral  Kaaarra  Bank  of 
Mhi— poHa  (Karan  L  Gnrndstrand. 
Vice  Pruident)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Deawood  BancMharm.  Inc., 
Bearwood.  Minneaota;  to  become  a  bank 
holding  company  by  Tigntrinp  lOO 
percant  of  the  voting  shaias  of 
Deerwood  Bancorporation.  Deerwood. 
Minnesota,  and  thereby  indirectly 
acquire  First  National  Bank  of 
Deerwood.  Deerwood.  Minnesota. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  engage  in 
general  insurance  agency  activities  in  a 
town  with  a  population  of  leas  than 
5.000,  pureuant  to  §  225.25(b)(8)(iii)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in 
Deerwood,  Minnesota. 


Board  of  Covemon  of  tb*  Psderal  I 
Syttam,  October  25, 1996. 

IsBaifarMoliaaaa. 

Deputy  Secretary  of  the  Board. 

[PR  Doa  96-27930  FU«d  10-30-96:  8:4S  ami 


Notioe  of  Propoeale  To  Engage  In 
Pannlsalble  Nonbanking  Adfvttlea  or 
To  Acquire  Compeniea  That  are 
Engeged  In  Permleelble  Nonbanking 


Tbe  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  Migi^  de  novo, 
or  to  acquire  or  control  vodng  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  tnese  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interqsted  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  th» 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  incrsaaad  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  eCfocts,  sudi  m  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsotmd  hanUng  practices" 


(12  U.S.C  1843).  Any  request  for  a 
heating  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  i»eaenEtation  would 
not  stiffioe  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dimute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  14. 1996. 

A.  Federal  Raswis  Bank  of  Boston. 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporation, 
Botton.  MassachusetU,  The  Bank  of 
New  YoHc  Company,  Inc..  New  YoHc, 
New  York,  The  Chase  Manhattan 
Corporation,  New  York,  New  York, 
aticorp.  New  York,  New  York,  First 
Union  Corporation,  Charlotte,  North 
CaroUna,  Fleet  Financial  Group.  Inc., 
Providence,  Rhode  Island,  The  Governor 
and  Company  of  the  Bank  of  Ireland. 
Dublin,  Ireland,  The  Royal  Bank  of 
Scotland  Group  pic,  Bdinbur:^, 
Scotland,  The  Royal  Bank  of  Scotland, 
pic.  Edinburgh,  Scotland.  Citizens 
Financial  Group,  Inc..  Providence, 
Rhode  Island,  HSBC  Holdings  pic, 
London.  United  Kingdom,  HSBC 
Holdings  BV,  Amsterdam,  Netherlands, 
HSBC  Americas.  Inc..  Buffalo,  New 
York,  and  National  Westminster  Bank 
pic,  London,  England;  to  engage  de  novo 
through  their  subsidiary.  NYCE 
Corporation,  Woodcliff  Lake.  New 
Jersey,  in  data  processing  and  related 
services  (including  transaction 
switching)  in  connection  with  the 
distribution  through  electronic  banking 
terminals  of:  (1)  public  transportation 
tickets:  (2)  event  and  attraction  tickets: 
(3)  gift  certificates:  (4)  prepaid 
telephone  cards:  (5)  other  forms  of 
alternate  media  that  evidence  a 
cardholder's  prepayment  for  goods  or 
services:  and  (6)  other  forms  of  alternate 
media,  the  dispensing  of  which  is  the 
automated  equivalent  of  a  customary 
hanking  activity  such  as  distributing 
money  ordos,  mutual  fund  shares  and 
insurance  policies  under  circumstances 
permitted  by  law.  Banc  One 
Corporation.  (82  Fed.  Res.  Bull.  848 
(1996). 

Board  of  Goverfiocs  of  the  Federal  Rsssrve 
System.  October  25. 1096. 

Deputy  Secretary  of  the  Board. 
[FR  Doc  96-27935  FUed  ie-30-«e:  6:45  am) 
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FEDERAL  TRADE  COMMISSION 

Study  to  Aaaeaa  the  Eflectiveneaa  of 
CommieakNi  Diveetnure  Orders 
bifbrmetk>n  Collectton  Requirement 

aqbCY:  Federal  Trade  Commission. 
ACTION:  Proposed  collection:  comment 
request. 

summary:  The  FTC  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
SUPPI.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  FTC  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  this  request  to  OMB. 

The  FTC  is  soliciting  public 
comments  on  the  proposed  collection  of 
information.  The  FTC  is  especially 
interested  in  comments  from  members 
of  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  propeE>performance  of 
the  functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility.  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  asslimptions  used, 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Title:  Study  of  the  Effectiveness  of  the 
Commission's  divestiture  orders. 

Type  of  review:  New. 

Frequency:  Once. 

Affected  public:  Businesses. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Resporfses:  Approximately  410. 

Burden  Hours:  Approximately  1,000. 

Abstract:  This  stuay  is  designed  to 
assist  the  Commission  in  Qviluating  the 
effectiveness  of  its  merger  enforcement 
actions.  Specifically,  the  study  will 
inform  the  Commission  about  whether 
to  modify  its  current  divestiture 
procedures  so  as  to  make  divestitures 
more  timely  and  effective.  The  study 
includes  some  collection  of  information 


from  the  public  by  means  of  telephone 
interviews,  requests  for  documents,  and 
a  limited  questionnaire.  All  interviews 
will  be  conducted  on  a  voluntary  basis. 
All  information  will  be  collected  on  a 
volimtary  basis. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  study.  They  also  will 
become  a  matter  of  public  record. 

dates:  Comments  on  the  proposed 
study  must  be  submitted  on  or  before 
December  30, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Elaine  W.  Crodcett, 
Federal  Trade  Commission,  6th  Street  & 
Pennsylvania  Avenue,  NW,  Room  598, 
Washington,  DC  20580.  Requests  for 
copies  of  the  proposed  information 
requirements  should  be  addressed  to: 
Kenneth  Davidson,  Compliance 
Division,  Bureau  of  Competition, 
Federal  Trade  Commission, 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Davidson,  Compliance 
Division,  Bureau  of  Competition, 
Federal  Trade  Commission, 
Washington,  D.C.  20580  (202)  326-2863. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 


Questionnaire 

Specification  Number  1:  In  the  chart  below,  provide  annual  net  sales  in  dollars  and  units  of  [describe  the  product) 
for  five  years  beginning  the  year  before  the  [description  of  the  divestiture).  Describe  the  units  used.  Describe  how 
"net  sales"  were  calculated.  If  the  company's  fiscal  year. is  not  the  calendar  year,  describe  the  company's  fiscal  year 
and  provide  the  data  requested  for  the  company's  fiscal  year  closest  to  the  calendar  year  requested.  If  requested  data 
are  not  available,  provide  estimated  data  and  describe  the  basis  upon  which  the  estimates  were  made. 


Annual  net  sales  ($$$) 
Annual  net  sales  (units) 


19-1 


19-2 


19- 


19- 


19- 


<  Company's  fiscal  year  the  year  before  ttie  divestiture  occurred. 
^Compeuiy's  fiscal  year  the  year  the  divestiture  occurred. 

Specification  Number  Two:  Provide  interim  and  annual  income  statements  and  balance  sheets  for  the  divested  assets 
for  each  of  five  years  beginning  the  year  before  (describe  the  divestiture)  occurred.  If  such  statements  were  not  produced 
in  the  course  of  business  for  the  divested  assets  then  provide  these  statements  for  the  smallest  business  unit  that 
contains  said  assets  that  were  produced  in  the  course  of  business. 


Outline  of  Questions  for  Bujrer  of  Assets 
to  be  Divested 

1.  The  Divestitiu«  Process 

a.  How  were  you  made  aware  of  the 
order  and  the  divestiture? 

b.  Terms  of  the  sales  purchase 
agreement/lease 

c.  IMfficulties 

d.  Did  you  get  everything  you  were 
entitled  to  under  the  order  and  the 
sales  purchase  agreement,  e.g. 
technical  assistance,  supply 
agreement,  all  assets. 


e.  Did  you  get  everything  you 
expected  to  get  under  the  order? 
The  sales  purchase  agreement? 

f.  When  did  the  divestiture  actually 
occur? 

g.  Continuing  relationship  with 
respondent? 

h.  How  did  the  divestiture  fit  into 
your  business? 
2.  The  Operation  of  the  Assets 

a.  Have  you  ever  operated  the  assets 
to  make  [product) 

b.  How  quickly  were  you  able  to  get 


into  the  market? 

c.  Current  operation  in  the  market 

d.  Market  data 

e.  Market  changes  from  time  of 
acquisition  imtil  the  present 

3.  Acquirer's  Assessment  of  Divestiture/ 
Order. 

(FR  Doc.  96-27940  Filed  10-30-96;  8:45  am) 
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for  Early 
wanaiQ  i^anoa 


Qrantingof 
Tarmlnallon  of 
Under  tha 
Rulaa 


Section  7A  of  the  Clayton  Act.  15 
U.S.C.  §  I8a.  as  added  by  Title  U  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 


Qnnmission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  taglilsr. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 


period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commiftion  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactkxs  Granted  Early  Termination  Between:  09/30/96  and  10/11/96 


Name  01  aoquirino  parson,  name  cH  aoqukad  parson,  name  o(  aoqiirad  aniily 


PMNNo. 


Date  lenni- 
naled 


Reliance  Steel  A  Aluminum  Co.,  Mervin  Pra0ulman.  SWdn  Steel  A  Si<]ply  Company.  Inc 

Reliance  Steel  &  Aluminum  Co..  RotMil  S.  Siskin.  SWdn  Steel  A  St^ipiy  Company,  inc  „„ _ 

KifUand  Capital  Partners  II  LP..  The  BfMsli  Petroleum  Compwiy  pic.  UMIrax  CoiporaUan  

U.S.  once  Produds  Company,  Soteo,  Inc  Emptoyea  Stocfc  Ownership  Plw.  Soico  Mead.  Inc 

Red  Lion,  a  Caifomia  Nmitad  partnership,  Ooublatree  Coporaiion.  Ooublatraa  Corporation 

Ooubtotrae  Corporation,  Red  Lion,  a  CaWomia  Umilad  PaHnarst^p.  Red  Lion  Hotels.  Inc 

UtiliCorp  United  Inc.,  The  Dow  Chemical  Company,  Oasis  Pipe  Una  Company 

Praxair,  inc..  Parry  Corporatton,  Parry  Corporation  _ 

Unison  HeaMhCare  CorporaHon.  David  A.  Kramsar.  Signature  HaaMtCwa  Corporation 

Tt»  SharwIn-MMIams  Company,  Rotiert  Reiner.  SunsNne  Qually  Products.  Inc _. „ 

MInneeoU  Power  &  UgM  Company,  Tbomas  and  Susan  FitacSdn,  QuN  Stalea  Automottwa  Remarfcaling.  inc  

Be*  Brothers  Company,  Leggett  of  Virginia.  Int.  Leggaa  at  Virginia.  Inc „ 

New  Rio.  I..L.C..  Calvtn  lOsin.  Inc..  CaMn  Klein,  Itk —........_.....»..„„..„.„„_.„..„..._...„„..„„ 

United  Magazlna  Company.  Qaorgs  R.  KMn.  Qao.  R.  KMn  Naiws  Co  „ 

PtM^pa  PubHsNng  mtamaUonal,  Inc..  Knowaadgs  Sdsnosa.  Inc.,  Knowisdgs  Sdancaa.  Inc 

W.A  Tfwmas  Company,  Inc.,  SPX  CorponHon.  SPX^  Hy-L«  OMslon _ 

The  Vtooount  Rothennere,  Souewn  Inc..  Souitex  EjtrMMom,  Inc  

Unled  Auto  QrtMp,  Inc.  Charlea  A  Slandslsr.  (Itanislsr  Motor  Salsa.  Inc 

1  Corporation.  Raidcraat  Cannon,  Inc.  RsMoraat  Cannon,  hic «. 

ales  A  Service,  Inc.  Diagnostic  imaging.  Inc.  Olagrwatlc  knagirtg.  lite  ...„.....»„.„„........_... .. ._ 

I  leag  Meyeri  Company.  Sei  Service  Fumaura.  Inc.  Sel  Service  FumMure.  Inc  ...„ 

Morilwirestem  Pubic  Service  Company.  Stephen  R.  Ptastar  Tmat.  Empire  Energy  CorporaHon 

Archer-DanMaMdand  Company,  Oontfd  G.  BrouMetle,  Oemeter,  Inc  

AMieaelskabat  Potague  (a  Danish  company),  American  Conoate  Products,  Inc.  American  Conorsto  Products,  inc 

Qrahanvfield  Heatti  Products.  Inc.  Briartay  Invesanents  UmMsd  (a  New  Zealand  company).  Everael  A  Jennings 
IrasrnaMnrW  I  id 

Briartey  kweslmeras  Limied.  Qraham-Fiaid  HeaMi  Products,  Inc,  QrshanvFiald  Haiiih  Products.  Inc  "".1"!!Z!"~" 

Modsm  Haaah  AMWes.  Inc.  Rlwervlew  lleaMhcara  Services  Corporation,  Rivarvlew  HeaMhcwe  Servicaa  Corpora- 
tion   J _ 


Inc,  The  Ocean  HaaRh  System,  Inc.  The  Ocean  HaaMh  System,  Inc _ 

Umon  Padlc  Corporation.  Eleolraina  SX  (a  Batgian  company).  RocMand  PIpeine  Compwiy 

Sumaomo  Corporation.  Lsramie  TTrs  DtotrtMor*.  inc.  Laramie  Tire  Oistotbulors.  Inc  _ _ 

Sumaomo  CorporaHon.  HoNman  Tire  Ca.  Inc.  HoNman  Tire  Co..  Inc  _ 

EseeRe.  AS,  Staphen  J.  McCoy,  New  En^^and  Canl  A  index  Compmy „ „ „ „.... 

Wingato  Partners.  LP.,  Lagasee  Brothers,  Inc.  Lagnae  Brothers,  Inc _ _ „._ „ 

Mercury,  inc,  Wiiam  L.  Manning.  Sr.,  Cameron  Communicalion  Corporation „.. 

Cyprees  MerchanI  BanMng  Partners.  LP.,  AMTROL  Inc.  AMTROL  Inc 

WIMani  L  Hennina  Sr,  Mercury,  Inc.,  Mercury,  Inc _ 

Steven  Dinetz  or  Hides,  Muse,  Tale  A  Furst  EquMy  Fund.  Steven  M.  Ralaa.  Equity  Qreup  Hoklngs „ 

Steven  Dinetz  or  Hicks,  Muse.  Tsle  A  Furst  Equity  Fund.  MHchal  P.  Ralaa.  Equity  Qroup  HokftigB  

Quonjm  Health  Group.  Inc.  Tusoora  Park  Haellh  Services  CorporaHon.  Tuscora  Park  HeaNh  Sarvtoee  CorporaHon 

Stwsicasa  Inc..  Robert  C.  Spradhi.  Contract  imartors,  Inc  _ _ 

Ouesfor  Partners  Fund,  LP.,  Rydsr  System,  inc,  Ryder  Tnick  Rental.  Inc.  Ryder  Move  MHwgemem,  knc 

AccuStall,  Inoorporsted.  Career  Horizons,  Inc,  Carser  Horizons.  Inc  „ 

HEALTMSOtrm  CorporaHon.  Ra««Cwe,  Inc,  ReadK^we.  Inc 

Lowe!  W.  Paxson.  The  Moody  BUe  Inetiute  of  Chicago.  The  Moody  OkM  Institute  ol  CNogo  

Scuddsr  Family  VoHng  Tnist  tor  ANI.  Kenneth  R.  Thomson.  Thomson  Newspapers.  Inc 

Mr.  Sven  A  Behrandl.  Solectron  CorporaHon,  Solectgpn  CorporaHon „ 

Soleelron  CorporaHon,  Mr.  Sven  A  Behrsndl.  Force  Computers  Inc 
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FOR  FURTHER  MPOHMAnON  OONTACT: 
Sandra  M.  Peay  or  Paicellena  P. 
Fielding,  Contact  Representative, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580.  (202)  326-3100. 

By  Oirection  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  96-27039  Filed  10-30-96;  8:45  am] 
I  oooa  0SS-S1-M 


QENERAL  SERVICES 
AOMMII8TRAT10N 

Fedeial  AcquMtion  Policy  Divialon, 
FAR  SecfvlwM;  Stocking  Change  of  a 
StandanI  Foim 

aqency:  General  Services 
Administration. 
action:  Notice. 

summary:  The  General  Services 
Administration/FAR  Secretariat  is 
changing  the  stocking  of  the  following 
Standard  form  because  of  low  user 
demand: 

SF  1420.  Performance  Evaluation — 
Contracts 

Since  this  form  is  now  authorized  for 
local  reproduction,  you  can  obtain  the 
updated  camera  copy  in  two  ways: 

On  the  internet.  Address:  http:// 
www.gsa.gov/fbrms,  or; 

From  CARM.  Attn.:  Barbara  Williams, 
(202)501-0581. 

FOR  FURTHER  MPORMATKM  CONTACT:  FAR 
Secretariat,  (202)  501-4755. 
dates:  EfiiBctive  October  31. 1996. 

Dated:  October  7, 1996. 

Theodore  D.  Freed, 

StandanI  and  Optional  Forms  h4anagement 
Officer. 

(FR  Doc.  96-27932  Filed  10-30-96:  8:45  am] 

loooai 


Office  of  AcquiaMon  Policy.  FAR 
Secretariat;  Creation  and  Slocking  of 
Standard  Fonn^^SF  1448,  Propoeai 
Cover  Sheet 

AQBCY:  General  Services 
Administration. 
action:  Notice. 

SUMMARY:  The  General  Services 
Administration/Federal  Acquisition 
Regulatory  Council  issued  Standard 
Form.  SF  1448,  Proposal  Cover  Sheet. 
This  form  is  authorized  for  local 
reproduction.  You  can  obtain  the 
camera  copy  in  two  ways: 

On  the  internet.  Address:  http:// 
www.gsa.gov/forms,  or; 


From  CARM,  Attn.:  Barbara  Williams, 
(202)  501-0581. 

FOR  FURTHER  W-OnMATION  CONTACT: 
Mr.  Jerry  Olson,  General  Services 
Administration,  (202)  501-3221.  This 
contact  is  for  information  on  completing 
the  form  and  interpreting  the  FAR  only. 
DATES:  Effective  October  31. 1996. 

Dated:  October  2, 1996. 
BailNU-a  WilliaiH. 

Deputy  Standard  and  Optional  Forms 

Management  Officer. 

[FR  Doc.  96-27933  Filed  10-30-96;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
FamiHea 

Admlntetratton  of  Native  AmeHcane 

[Program  Annotatoeawnt  93612-072] 

ANA  Environmental  MKIgatkin 
Program  Announoament;  Extonskm  of 
Ctoeing  Dale  fbr  SutmHttal  of 
Applications 

AGENCY:  Administration  for  Native 
Americans  (ANA);  Administration  for 
Children  and  Families  (ACF); 
Department  of  Health  and  Human 
Services  PHHS). 

ACTION:  Extension  of  closing  date  fbr 
submittal  of  applications  under  the 
ANA  Environmental  Mitigaticm  program 
announcfflnent  cited  above. 

SUMMARY:  On  September  5, 1996,  the 
Administration  for  Native  Americans 
published  a  program  announcement  in 
the  Federal  Raster  (61  FR  46994). 

This  program  announoament  solicited 
applications  firom  eligible  applicants  to 
address  environmental  problems  and 
impacts  caused  by  Department  of 
Defisnse  (DOD)  activities  to  Indian 
lands.  The  closing  date  imder  this 
program  announcement  for  submittal  of 
applications  is  November  8. 1996. 

ANA  has  determined  based  upon 
interest  being  generated  by  potential 
eligible  applicants  undw  this  program 
announcement  that  insufficient  time  is 
allowed  for  potential  applicants  to 
prepare  applications  for  submittal  to 
ANA  to  address  these  environmental 
problems  and  impacts  to  Indian  lands 
due  to  DOD  activities. 

Therefore,  ANA  will  extend  the  due 
date  fbr  submissi(m  of  applications 
under  the  aforementioned  program 
announcement  imtil  March  27, 1997. 

{Catali^  of  Federal  Domestic  Assistance 
number  93.612  Native  American  Programs) 


Dated:  Octobra  1«.  1996. 
MartiBKoenig, 

Deputy  Commissioner,  Administration  for 
Native  Amaicaiu. 

(FR  Doc  96-27979  Filed  10-36-96;  8:45  am) 
I  oooe  4iai-si-«i 


Requirements  for  Qroup  HeaNh  Plane 
for  Certain  Stale  and  Local 
Qovemment  Cmployeee    COBRA 
Continuation  Coverage 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  contains 
information  about  the  recently  enacted 
amendments  to  Title  XXD  of  the  Public 
Health  Service  (PHS)  Act  Title  XXn 
requires  that  certain  State  and  local 
government  employers  provide  certain 
individuals  and  their  family  members 
the  opportunity  to  continue  health  care 
coverage  under  a  group  health  plan  in 
certain  instances  where  coverage  under 
the  plan  would  otherwise  be  twminated. 
Under  the  amendments,  the  group 
health  plans  maintained  by  these 
employers  are  required  to  provide  to 
employees  who  hisve  elected 
continuation  coverage  notice  of  the 
dianges  to  the  statute  by  November  1. 
1996. 

DATES:  Section  421  of  I>ublic  Law  104- 
191,  "COBRA  Clarifications,"  enacted 
amendments  which  will  become 
efiiective  on  January  1, 1997,  regardless 
of  when  the  qualifying  event  (the  event 
that  leads  to  eligibility  for  COBRA 
continuation  coverage)  occurred. 

See  section  421(d),  "Effective  Date." 
Also,  section  421(e),  "Notification  of 
Changes,"  requires  that,  no  later  than 
November  1, 1996.  each  group  health 
plan  covered  undw  Title  XXn  of  the 
PHS  Act  shall  notify  each  qualified 
bmeficiary  who  has  elected 
continuation  coverage  of  the 
amendments  made  by  this  section. 

FOR  FORTHBt  WTORMATION  CONTACT: 
David  Benor,  Senior  Attcmiey,  Office  of 
the  General  Cotuisel,  Room  4A-53,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Telephone:  (301)  443-2006. 
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SUPPLEMBITARY  MFORMATION:  On  August 
21,  1996,  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA)  was  signed  into  law  (Pub. 
L  104-191).  Section  421  of  HIPAA 
makes  changes,  described  below,  to 
three  areas  in  the  continuation  coverage 
rules  applicable  to  group  health  plans 
under  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985 
(COBRA),  as  amended.  These  three 
areas  relate  to  the  disability  extension, 
the  definition  of  qualifled  beneficiary 
and  the  duration  of  COBRA 
continuation  coverage.  These  changes 
are  effective  beginning  January  1.  1997, 
regardless  of  when  the  event  occurs  that 
entitles  an  individual  to  COBRA 
continuation  coverage. 

Section  421(e)  of  HIPAA  requires 
group  health  plans  that  are  subject  to 
COBRA  to  notify,  by  November  1.  1996. 
individuals  who  have  elected  COBRA 
continuation  coverage  of  these  changes. 
The  Department  is  issuing  this  notice  to 
apprise  State  and  local  government 
employers  and  plan  administrators  of 
the  changes  in  the  continuation 
coverage  rules  made  by  HIPAA  and  to 
inform  them  of  their  obligation  under 
HIPAA  to  notify  quab'fied  beneficiaries 
of  such  changes.  Such  notification  must 
be  given  by  November  1.  1996,  to  each 
qualified  beneficiary  who  has  elected 
continuation  coverage.  The  following  is 
a  discussion  of  the  specific  changes  in 
the  continuation  coverage  rules  made  by 
HIPAA. 

Disability  Extension 

Undercurrent  law.  if  an  individual  is 
entitled  to  COBRA  continuation 
coverage  because  of  a  termination  of 
employment  or  reduction  in  hours  of 
employment,  the  plan  generally  is  only 
required  to  make  COBRA  continuation 
coverage  available  to  that  individual  for 
18  months.  However,  if  the  individual 
entitled  to  the  COBRA  continuation 
coverage  is  disabled  (as  determined 
under  the  Social  Security  Act)  and 
satisfies  the  applicable  notice 
requirements,  the  plan  must  provide 
COBRA  continuation  coverage  for  29 
months,  rather  than  18  months.  Under 
current  law.  the  individual  must  be 
disabled  at  the  time  of  the  termination 
of  employment  or  reduction  in  hours  of 
employment.  HIPAA  makes  changes  to 
the  current  law  to  provide  that, 
beginning  (anuary  1.  1997.  the  disability 
extension  will  also  apply  if  the 
individual  be<:omes  disabled  at  any  time 
during  the  first  60  days  of  COBRA 
continuation  coverage.  HIPAA  also 
makes  it  clear  that,  if  the  individual 
entitled  to  the  disability  extension  has 
non-disabled  family  members  who  are 


entitled  to  COBRA  continuation 
coverage,  those  non-disabled  family 
members  are  also  entitled  to  the  29 
month  extended  period  of  coverage. 

Definition  of  Qualified  Beneficiary 

bidividuals  entitled  to  COBRA 
continuation  coverage  are  called 
qualified  beneficiaries.  Individuals  who 
may  be  qualified  beneficiaries  are  the 
spouse  and  dependent  children  of  a 
covered  employee  and,  in  certain  cases, 
the  covered  employee.  Under  current 
law,  in  order  to  be  a  qualified 
beneficiary  an  individual  must  generally 
be  covered  under  a  group  health  plan  on 
the  day  before  the  event  that  causes  a 
loss  of  coverage  (such  as  a  termination 
of  employment,  or  a  divorce  from  or 
death  of  the  covered  employee).  HIPAA 
changes  this  reauirement  so  that  a  child 
who  is  born  to  the  covered  employee,  or 
who  is  placed  for  adoption  with  the 
covered  employee,  during  a  period  of 
COBRA  continuation  coverage  is  also  a 
qualified  beneficiary. 

Duration  of  COBRA  Coverage 

Under  the  COBRA  rules  there  are 
situations  in  which  a  group  health  plan 
may  stop  making  continuation  coverage 
available  earlier  than  usually  permitted. 
One  of  those  situations  is  where  the 
qualified  beneficiary  obtains  coverage 
under  another  group  health  plan.  Under 
current  law,  if  the  other  group  health 
plan  limits  or  excludes  coverage  for  any 
preexisting  condition  of  the  qualified 
beneficiary,  the  plan  providing  the 
COBRA  continuation  coverage  cannot 
stop  making  the  COBRA  continuation 
coverage  available  merely  because  of  the 
coverage  under  the  other  group  health 
plan.  HIPAA  makes  a  coordinating 
change  to  the  COBRA  rules  so  that  if  a 
group  health  plan  limits  or  excludes 
benefits  for  preexisting  conditions  but 
because  of  the  new  HIPAA  rules  those 
limits  or  exclusions  would  not  apply  to 
(or  would  be  satisfied  by)  an  individual 
receiving  COBRA  continuation 
coverage,  then  the  plan  providing  the 
CXDBRA  continuation  coverage  can  stop 
making  the  COBRA  continuation 
coverage  available.  The  HIPAA  rules 
limiting  the  applicability  of  exclusions 
for  preexisting  conditions  become 
effective  in  plan  years  beginning  on  or 
after  )uly  1. 1997  (or  later  for  certain 
plans  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements). 

Notice  to  Employees 

As  indicated  above,  group  health 
plans  maintained  by  State  and  local 
government  employers  subject  to  Title 
XXII  of  the  PHS  Act  are  required  to 
notify  their  qualified  beneficiaries  who 
have  elected  continuation  coverage  of 


the  amendments  described  above.  This 
notice  is  required  to  be  given  by 
November  1, 1996.  This  Department 
believes  that  supplying  qualified 
beneficiaries  with  the  information  set 
forth  above  (or  with  a  copy  of  this 
notice)  would  constitute  compliance 
with  the  notice  requirement  of  section 
421(e)  of  HIPAA  if  this  information  is 
sent  to  each  qualified  beneficiary  who 
has  elected  continuation  coverage  by 
first  class  mail  at  the  last  known  address 
of  the  qualified  beneficiary  by 
November  12,  1996. 

This  Department  published  a  notice 
in  the  Federal  Register  on  January  7, 
1987,  setting  forth  guidance  on  the  Title 
XXII  requirements.  52  FR  604-606. 
Included  as  an  appendix  to  that  notice 
was  a  model  statement  that  covered 
employers  (or  the  group  health  plans 
they  maintain)  could  provide  their 
employees  about  their  continuation 
coverage  rights.  We  also  urge  these 
employers  to  modify  the  general  notice 
regarding  continuation  coverage  rights 
to  make  it  consistent  with  the  HIPAA 
amendments.  As  provided  in  section 
2206  of  the  PHS  Act,  the  group  health 
plan  maintained  by  these  emplo)fer8 
must  provide  such  notice  to  their 
employees  at  the  time  of 
commencement  of  coverage  under  the 
plan;  in  addition,  the  employer,  the 
employee,  and  the  plan  administrator 
have  certain  other  notice  requirements 
related  to  specific  qualifying  events. 

Dated:  October  25. 1996. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  96-27964  Filed  10-29-96:  8:45  am) 

MLUNQ  COM  4iaO-M-M 


Food  and  Drug  AdmlnlalrBtion 

[Dockarl  No.  96N-0287] 

Agency  Infonrnaticn  Coilaction 
ActlvttlM;  Submission  for  OMB 
Revisw;  Commsnt  Request 

agency:  Food  and  Chng  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OK4B)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  December 
2,  1996. 

AOOnESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
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Office  of  Information  and  Regulatory 
AfEairs,  OMB.  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235. 
Washington.  DC.  Attn:  Desk  Officer  for 
FDA. 

FOR  FURTHBt  MFORMATION  CONTACT: 
Charity  B.  Smith,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishere  Lane.  rm.  166-19,  Rockville, 
MD  20857,  301-827-1686. 
SUPPLBJOITARY  INFORMATION:  hi 
compliance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  FDA  has  submitted  the 
following  proposed  collection  of 
information  to  OMB  for  review  and 
clearance: 

Investigational  New  Drug  Application 
(IND)  Regulations  (21  CFR  Part  312) 
(OMB  Control  Number  0910-0014) 

FDA  has  the  responsibility  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355(i))  to  issue  regulations  under  which 
the  clinical  investigation  of  the  safety 


and  effectivMiess  of  unapproved  new 
drugs  can  be  conducted.  T^  IND 
information  requirements  are  needed  to 
ensure  the  safa  and  ethical  investigation 
of  the  safety  and  effectiveness  of  new 
drugs. 

FDA  is  charged  with  implementing 
statutory  requirements  that  drug 
products  maiiceted  in  the  United  States 
be  shown  to  be  safe  and  effective  and  be 
properly  manufactured  and  properly 
labeled  for  their  intended  uses.  The  act 
provides  in  section  505(a)  that  a  new 
drug  may  not  be  introduced  or  delivered 
for  introduction  into  interstate 
commerce  in  the  United  States  unless 
FDA  has  previously  approved  a  new 
drug  application  (NDA).  FDA  approves 
an  NDA  only  if  the  sponsor  of  the 
application  first  demonstrates  that  the 
drug  is  safe  and  effective  for  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  product's  labeling. 
Proof  must  consist,  in  part,  of  adequate 
and  well-controlled  studies,  including 
studies  in  humans,  that  are  conducted 
by  qualified  experts. 


The  IND  regulations  establish 
reporting  requirements  that  include  an 
initial  appUcation  as  well  as 
amendments  to  that  appUcation,  reports 
on  significant  revisions  of  clinical 
investigation  plans,  and  information  on 
a  drug's  safety  or  effectiveness.  In 
addition,  the  sponsor  is  required  to  give 
FDA  an  annual  summary  of  the  previous 
year's  clinical  experience.  Submissions 
are  reviewed  by  medical  officere  and 
other  agency  scientific  reviewers 
assigned  responsibility  for  overseeing 
the  specific  study. 

The  IND  regulations  also  contain 
recordkeeping  requirements  that  pertain 
to  the  responsibilities  of  sponsors  and 
investigators.  The  det^l  and  complexity 
of  these  requirements  is  dictated  by  the 
scientific  procedures  and  human  subject 
safeguards  which  must  be  followed  in 
the  clinical  tests  of  investigational  new 
drugs. 

FDA  estimates  the  burden  of  the 
information  collection  provisions  of  the 
IND  regulations  as  follows: 
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21  CFR  Section 

No.  d  RMpondsnis 

AnmMi 
Fraquancy  p«r 

Total  AnniMl  R«- 
■ponsee 

Houra  par  RaaponM 

Total  Hours 

312.7 

7 

1 

7 

24  hours 

168 

312.10 

12 

1 

12 

5hourB 

60 

312.23 

1,623 

1 

1.623 

100  hours 

162.300 

312.30 

1.201 

9 

10,806 

84houra 

907.966 

312.31 

880 

5.64 

4,063 

Ohours 

30,704 

312.32 

440 

8 

3,520 

20  hours 

70.400 

312.33 

1,517 

2.6 

3.944 

460  hours 

1.774,800 

312.36 

6 

1 

5 

260  hours 

1.300 

312.36 

aoo 

1 

300 

5houn 

1.500 

312.38 

sn 

1.2 

086 

46minul8a 

521 

312.44 

aoo 

1 

300 

16  hours 

4,800 

312.45 

206 

1.4 

287 

5hours 

1.436 

312.47 

100 

1 

100 

24  hours 

2.400 

312.53 

4.000 

1 

4.000 

84  hours 

336.000 

312.66   • 

500 

1 

500 

16hours 

8.000 

312.56 

880 

2.4 

1.344 

84  hours 

112.806 

312.58 

260 

2.6 

676 

84  hours 

56.784 

312.64 

1,500 

1.3 

zooo 

24houre 

48.000 

312.66 

700 

1 

700 

8houra 

5.600 

312.83 

6 

1 

6 

160  hours 

800 

312.86 

280 

2.6 

678 

960  hours 

646.960 

312.110 

ao 

11.6 

348 

24  hours 

8.362 

312.120(b) 

880 

2.4 

1.344 

100  hours 

134.000 

312.120(c)<3) 

860 

2.4 

1.344 

3hours 

4,032 

There  are  no  c^)itai  coats  or  operalino  and  maMananca  coata  asaodalad  with  this  tntoimation  ooiacMon. 

Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

No.  c*  Reconflteepers 

Anrtual 
Frequency  per 
riatorclieapino 

Total  Annual  Records 

Hours  per 
ReoordKeeper 

Total  Hours 

312.52 

280 

1 

280 

30  minutes 

140 

312.57 

560 

2.4 

1,344 

100  hours 

134.400 

312.59 

250 

2.4 

600 

8  hours 

4.800 

312.62(a) 

4,000 

1 

4.000 

40  hours 

160,000 

312.62(b) 

4.000 

10 

40.000 

40  hours 

1,600.000 

312.160(a) 

260 

40 

10.000 

30  minutes 

5.000 

312.160(c) 

250 

30 

7.500 

30  minutes 

3.750 

ToM  Burden 

6.238.858 

Hours 

There  are  no  capiM  cosU  or  operating  and  maintananca  coats  associated  wHh  Ms  Jntormitfon  ooiedton. 


Dated:  October  23.  1996. 
WUUue  K.  Hebttutl. 

Associate  Commissioner  for  Policy. 

|FR  Doc.  96-27993  Filed  10-30-96;  8:45  ami 
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[Dociiel  No.  96F-0401] 

BASF  Corp.;  Filing  of  Food  Additive 
Petition 

AQBCY:  Pood  and  Drug  Administration. 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  BASF  Corp.  has  Hied  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polyamide- 
ethyleneimine-epichlorohydrin  resin  as 


a  retention  aid  in  the  production  of 
paper  and  paperboerd  Intended  for  use 
in  contact  with  dry  food. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  2, 1996. 

AOOnCHCS:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Pariilawn  Dr., 
rm.  1-23,  Rockville.  MD  20857. 

FOR  FUfmCR  wmxmukVKM  OOKTMCT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St  SW., 
Washington,  DC  20204,  202-418-3081. 

SUPPt-BMNTAflY  MFORMATION:  Under  the 
Federal  Food.  Drug,  and  OMmetic  Act 
(sec.  4<^(bM5)  (21  V.S.C  348(bM5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  6B4S01)  has  been  filed  by 


BASF  Corp..  11501  Steele  Creek  Rd.. 
C3iarlotte.  NC  28273.  The  petition 
propoees  to  amend  the  food  additive 
regulations  in  S  176.180  Components  of 
paper  and  paperhoard  in  contact  with 
dry  food  (21  CFR  176.180)  to  provide  for 
the  safe  use  of  polyamide- 
ethyleneimine-epichlorohydrin  resin  for 
use  as  a  retention  aid  in  the  production 
of  paper  and  fuperboard  intended  for 
use  in  contact  with  dry  food. 

The  potential  environmental  im{>act 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  (7R  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
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public  review  and  OHnment.  Interested 
persons  may.  on  or  before  December  2, 
1996  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Twro  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Reoeived 
comments  may  be  seen  in  the  ofBce 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on,  the 
petitioner's  environmental  assessment 
without  ftirther  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  16. 1996. 

AlaaM.RuliB, 

Director.  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 

(PR  Doc.  96-27994  Filed  10-30-96;  8:45  am] 
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CDodtat  Na  980-0344] 

Quidence  for  Industry  for  the 
Submission  df  Chemistry, 
Msnufscturfno,  and  Controls 
intannetion  for  ■  Therapeutic 
Recombinant  DNA-Oerived  Product  or 
a  Monoclonal  AntRMdy  Product  for  in 
Vivo  Use;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  for  Industry  for  the 
Submission  of  Chemistry, 
Manufacturing,  and  Controls 
Information  for  a  Therapeutic 
Recombinant  IMMA-Derived  Product  or  a 
Monoclonal  Antibody  Product  for  In 
Vivo  Use."  This  guidance  document 
was  prepared  by  the  Center  for  Biologies 
Evaluation  and  Research  (CHER)  and  the 
Center  for  Drug  Evaluation  and  Research 
(CraSR).  On  May  14. 1996,  FDA 
published  a  final  rule  that  amended  the 
biologies  regulations  to  eliminate  the 
establishment  license  application  (ELA) 
for  manufecturers  of  certain  products. 
Instead,  a  sponsor  may  submit  a 
biologies  license  application  that 


includes  a  chemistry,  manubcturing, 
and  controls  (CMQ  section.  This 
guidance  docmnent  is  intended  to  aasist 
applicants  in  the  preparation  of  the 
CMC  informaticm  for  maiketiiig 
applications  for  certain  specified 
products,  including  therapeutic 
reonnbinant  deoxyribonucleic  acid 
(DNA)-derived  products  or  monoclonal 
antibody  products  tor  in  vivo  use,  as 
well  as  those  recombinant  DNA-derived 
products  regulated  using  a  new  drug 
application  submitted  to  CDER. 
DATES:  Written  comments  may  be 
submitted  at  any  time,  however,  to 
ensure  comments  are  considered  for  the 
next  revision  they  should  be  submitted 
by  January  29, 1997. 
ADDRESSES:  Submit  writtmi  requests  for 
single  copies  of  the  guidance  docimient 
entitied  "Guidance  for  Industry  for  the 
Submission  of  Chemistry. 
Manufecturing,  and  Controls 
Information  for  a  Therapeutic 
Recombinant  DNA-Derived  Product  or 
Monoclonal  Antibody  Product  for  In 
Vivo  Use"  to  the  Manufecturers 
Assistance  and  Communications  Staff 
(HFM-42),  Center  for  Biologies 
Evaluation  and  Research.  Food  and 
Drug  AdministreticMi,  1401  Rockville 
Pike,  Rockville.  MD  20852-1448.  Send 
one  self-addressed  adhesive  label  to 
assist  that  office  in  processing  your 
requests.  The  document  may  also  be 
obtained  by  mail  or  fax  by  calling  the 
CBER  Fax  Information  System  at  1-B8S- 
223-7329. 

Persons  with  access  to  Internet  may 
obtain  the  document  in  several  ways. 
Users  of  "Web  Browser"  software,  such 
as  Mosaic,  Netscape,  or  Microsoft 
Internet  Explorer  may  obtain  this 
document  via  the  World  Wide  Web  by 
using  the  following  Uniform  Resource 
Locators  (URL's): 
http://www.f(la.gov/eber/eberftp.html 
f^://ftp.fda.gov/CBER/ 
The  document  may  also  be  obtained 
via  File  Transfer  Protocol  (FTP). 
Requestors  should  connect  to  the  FDA 
FTP  Server,  FTPJT)A.GOV 
(192.73.61.21.).  The  CBER  documents 
are  maintained  in  a  subdirectory  called 
"CBER"  on  the  server.  Logins  with  the 
user  name  of  anonymous  are  permitted, 
and  the  user's  e-mail  address  should  be 
sent  as  the  password.  The  "READ.ME" 
file  in  that  subdirectory  describes  the 
available  documents  which  may  be 
available  as  an  ASCII  text  file  (*.TXT), 
or  a  Word  PerfiBct  5.1  or  6.x  document 
(•.w51,wp6).  or  both.  Finally,  the 
document  can  be  obtained  by  "bounce- 
back  e-mail."  A  message  should  be  sent 
to:  "CMCDNAMCAdal.eber.fda.gov". 

Submit  written  comments  on  the 
guidance  to  the  Dockets  Managements 


Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance  and 
reoeived  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Carayiannis,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-630),  Food  and  Dtug 
Administration,  1401  Rockville  Pike. 
Rockvilfe,  MD  20852-1448,  301-594- 
3074. 

SUPFLBdrrARY  aVORMATION:  As 
outiined  in  the  President's  November, 

1995,  National  Performance  Review, 
"Reinventing  the  Regulation  of  Drugs 
Made  from  Biotechnology,"  FDA  has 
announced  that  it  will  develop  a  single 
harmonized  application  form  for  all 
licensed  biological  products  and  all 
drug  products.  In  tl^  Federal  Regiater 
of  May  14, 1996  (61  FR  24227).  FDA 
published  a  final  rule  entitled 
"Elimination  of  the  EstabUshment 
License  Application  for  Specified 
Biotechnology  and  Specified  Synthetic 
Biological  Products."  The  final  rule, 
also  part  of  FDA's  continuing  effort  to 
achieve  the  objectives  of  the  President's 
"Reinvmiting  Government"  initiatives, 
amended  the  biologies  regulations  to 
eliminate  ELA  for  specified 
biotechnology  and  specified  synthetic 
biological  products,  including: 
Therapeutic  DNA  plasmid  products, 
therapeutic  synthetic  peptide  products 
of  40  or  fewer  amino  acids,  monoclonal 
'  antibody  products  for  in  vivo  use,  and 
therapeutic  recombinant  DNA-derived 
products. 

Prior  to  the  publication  of  the  final 
nUe,  the  manufecturers  of  these 
biological  products  were  required  to 
submit  both  a  product  license 
application  and  an  ELA  to  FDA  for 
marketing  approval  (21  CFR  601.2). 
Under  the  final  rale,  a  company  may 
submit  information  in  a  single  biologies 
liowise  application  for  specified 
biotechnology  and  specified  synthetic 
biological  products  to  harmonize  the 
approval  requirements  for  specified 
biotedmology  and  specifiecl  synthetic 
biological  products  with  similar  drug 
products  approved  under  the  new  drug 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act). 

The  guidance  document  announced 
in  this  notice  i£  intended  to  provide 
assistance  to  applicants  in  preparing  the 
CMC  section  of  the  harmonized 
application  for  a  therapeutic 
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recombinant  DNA-<l«rived  product  or  a 
monoclonal  antibody  product  for  in 
vivo  use  (submission  to  CBER)  or  a 
recombinant  DNA-derived  product 
subject  to  approval  under  section  505(b) 
of  the  act  (21  U.S.C  355(b))  (submission 
to  CDER).  The  guidance  document  is 
divided  into  seven  sections  as  follows: 
CD  Introduction;  (2)  Drug  Substance, 
including  discussions  of  description 
and  characterization,  manufacturer's), 
method(s)  of  manufacture,  process 
controls,  reference  standard, 
specifications/analytical  methods, 
container/closure  system,  and  drug 
substance  stability:  (3)  Drug  Product, 
including  discussions  of  composition, 
specifications  and  methods  for  drug 
product  ingredients,  manufacturer(s), 
methods  of  manufacturing  and 
packaging,  specifications  and  teat 
methods  for  drug  product,  container/ 
closure  system,  microbiology,  drug 
product  stability:  (4)  Investigational 
Product/Formulation:  (5)  Environmental 
Assessment;  (6)  Method  Validation;  and 
(7)  RafiBrences. 

As  with  other  procedural  guidance 
documents,  FDA  does  not  intend  that 
this  guidance  document  is  all-inclusive. 
Alternative  approaches  could  be 
warranted  in  specific  situations,  and 
certain  aspects  might  not  be  applicable 
in  all  situations.  If  an  applicant  believed 
the  procedures  described  in  this 
guidance  document  were  inapplicable 
to  a  specific  situation  for  a  particular 
product,  the  applicant  could  provide, 
for  PDA's  consideration,  information 
supporting  an  alternative  process.  If  an 
applicant  chooses  to  use  alternative 
processes,  the  applicant  may  wish  to 
discuss  the  matter  further  with  the 
agency  to  prevent  expenditure  of  money 
and  resources  on  activitifn  that  later 
might  be  determined  to  be  unacceptable 
by  FDA.  This  document  does  not  bind 
FDA  and  does  not  create  or  confiar  any 
rights,  privileges,  or  benefits  on  or  for 
any  person,  but  is  intended  for 
guidance. 

Interested  persons  may  submit  to 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
guidance  document.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  and  information  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance 
document  and  received  comments  are 
available  for  public  examination  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Dated:  Octobv  18, 1906. 
WUito»K.lliitfcwl 
AsBodatB  CommiaBion&rfdr  Polky 
Coordination. 
(FR  Doc  96-27902  Ptied  10-30-96:  8:45  am] 
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OCPARTMENT  OF  HOU8MQ  AND 
URBAN  DEVELOPMBfT 


(DodHtNa 

NOFA  for  FY  1986  PuMIc  «Kl  Indtan 
Homing  T«nanl  OpporlunWM 
Program;  Notloo  of  No  AwMVts  flof  FY 
1996 

AOBCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACnON:  NOFA  for  FY  1906  Public  and 
Indian  Housing  Tenant  Opptortunities 
Program;  Notice  of  No  Awards  for  FY 
1996. 

•UMMARY:  For  reasons  set  forth  In  the 
Supplementary  Information  section  of 
this  document,  this  Notice  advises  the 
public  that  HUD  will  not  award  funds 
under  the  Public  and  Indian  Housing 
Tenant  Opportunities  Program  for  FY 
1996,  until  further  notice. 
dates:  October  31. 1996. 

FOR  RjmHER  mromtA-ncM  com  act: 

Priscilla  S.  Banks,  Office  of  Community 
Relations  and  Involvement,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  S.W.,  Room  4112, 
Washington,  D.C  20410;  telephone: 
(202)  708-3611.  All  Indian  Housing 
applicants  may  contact  Tracy  Outlaw, 
Office  of  Native  American  Programs. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  S.W., 
Room  B-133,  Washington,  D.C  20410; 
telephone:  (202)  755-0088.  For  hearing- 
and  speech-impaired  persons,  these 
numbers  may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (Other  than  the  "800"  TTY 
number,  telephone  numbers  are  not  toll- 
free.) 

SUPPLBeiTAMY  INFOMMATION:  On  )uly  3. 
1996,  HUD  published  in  the  Fedaral 
Register  a  Notice  of  Funding 
AvailabiUty  (NOFA)  for  FY  1996  for  the 
Public  and  Indian  Housing  Tenant 
Opportunities  Program  Technical 
Assistance  (FR-4066-N-4)l).  The  NOFA 
announced  the  availaUlity  of 
approximately  $15  million  to  eligible 
resident  organizations  to  provide 
technical  assistance  and  training 
activities  under  the  TOP  program.  These 
funds  were  appropriated  for  TOP  from 
the  Omnibus  Rescissions  and 
Appropriations  Act  of  1996. 


On  August  9, 1996.  HUD  published  in 
the  Fedhnl  Kagislar  (61  FR  41646)  an 
amendment  to  the  July  3. 1906,  NC^A 
which:  (1)  decreased  due  amount  of 
funds  made  available  for  basic  and 
additional  grants  for  resident 
organizations;  (2)  correspondingly 
increased  the  amount  of  funds  made 
available  for  the  provision  of  technical 
assistance  by  national,  regional,  or 
statewide  resident  organizations  (NROs/ 
RROs/SROs);  and,  (3)  extended  the 
eligibility  and  the  application  deadline 
to  September  9, 1996,  for  NROs/RROs/ 
SROs  to  apply  for  funding  under  the 
other  requirements  and  criteria  set  out 
in  the  July  3, 1996  NOFA.  The 
amendment  also  provided  that  NRO/ 
RRO/SRO  applicants  who  had 
previously  submitted  applications  in 
accordance  with  the  provisions  in  the 
July  3,  1996  NOFA.  were  permitted  to 
amend  their  applications  prior  to  the 
extended  deadline  date  of  September  9, 
1996. 

On  September  20, 1996,  the  Congress 
issued  a  Conference  Report  (H.  Rpt. 
104-812)  that  accompanied  H.R.  3666, 
the  bill  that  appropriated  funds  for  HUD 
(and  other  agencies)  for  FY  1997  and 
that  was  signed  into  law  on  September 
26,  1996  (Public  Law  104-204).  The 
Conference  Report  stated:  "Funds  for 
the  Tenant  Opportunity  Program  shall 
not  be  available  for  any  purpose  until 
the  Secretary  certifies  that  the  program 
is  working  efCsctively.  The  conferees  are 
concerned  about  reports  of  wasteful 
spending  practices  and  allegedly 
fraudulent  activities  within  the 
program,  practices  which  put  the 
program  at  risk  of  elimination 
altogether."  (H.  Rpt  104-812  at  p.  50) 
Therefore,  HUD  is  undertaking  an 
evaluation  of  the  TOP  program's 
effectiveness  and  problems  of  concern 
to  the  Congress  and  will  take  corrective 
action  upon  confirmation  of  program 
deficiencies,  in  order  to  reduce  and 
eliminate  potential  risks. 

HUD  will  issue  a  NOFA  for  FY  1007, 
after  incorporating  program  revisions 
that  are  responsive  to  the  Conference 
Report  regarding  the  need  for  TOP 
program  integrity  and  accountability. 
The  NOFA  will  include  the  funding 
appropriations  from  both  FY  1996  and 
FY  1997. 

Dated:  October  24, 1996. 
QutalepheiHeraig. 

DtpatyAMsistant  Secretary  for  Public  Hou$ing 
Invmtments. 
(FR  Doc  96-27904  Filed  10-30-96:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-017-1430-01/Q-010-Q7-0200:  NMNM 


Emergency  Cloeure  Ol  Accaee  to 
Andrawa  Ranch  Ruin,  Ctiaooan 
Protection  Site  In  McKlnley  County, 
Neiw  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  emergency  closure  of 
access. 

summary:  Notice  is  hereby  given  that  T. 
14  N.,  R.  11  W.,  sec.  33,  NMPM,  is 
closed  to  all  forms  of  access  except  as 
specifically  authorized  by  the  Bureau  of 
Land  Management.  This  area  includes 
unusually  significant  cultural  resources, 
which  ara  potentially  crucial  to  the 
understanding  of  the  Chacoan  Cultural 
System. 

The  purpose  of  this  road  closure  is  to 
prevent  unnecessary  degradation  of 
resources,  undue  environmental  damage 
and  to  ensure  resource  protection  on 
public  lands.  The  emergency  access 
closure  is  in  accordance  with  the 
provisions  of  43  CFR  6364.1.  This 
designation  remains  in  efEsct  until 
further  notice. 

FOR  FURTHER  MPORMATKM  CONTACT: 
Joe  Jaramillo,  Realty  Specialist  at 
Bureau  of  Land  Management.  Rio 
Puerco  Resource  Area,  435  Montano  NE, 
Albuquerque,  New  Mexico  B7107,  (505) 
761-8779. 

Dated:  October  22, 1996. 
MduriLFord. 
District  Managa: 
(FR  Doc  96-27961  Filed  10-30-96;  8:45  am] 


[Mr-a23-1610-001 


Standardefor 
and  GukMlnoB  for 
Uveatock  Qraiing  Management  Draft 
Envlranmentai  Impact  Statement; 
KUMic  Maannga  mwrmauon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amendment  to  notice  of 
availability. 

summary:  a  Notice  was  published  in  the 
Federal  Register  on  October  11, 1906, 
announcing  the  availability  of  a  draft 
environmental  impact  statemmit  (EIS) 
on  regional  standards  for  rangeland 
health  and  guidelines  for  livestock 
grazing  management  on  BLM- 
administered  lands  east  of  the 
Continental  Divide  in  Montana,  North 


Dakota,  and  South  Dakota.  The 
comment  period  for  this  draft  EIS  is 
from  October  11, 1006.  to  January  13, 
1007.  This  notice  supplements  and,  in 
some  cases,  changes  the  information  on 
public  meetings  provided  in  the  earlier 
notice. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dan  Lechery,  Project  Manager,  Bureau 
of  Land  Management  (BLM)  Montana 
State  Office,  P.O.  Box  36800,  Billings, 
Montana  50107-6800,  or  406-255-2010. 
SUPPIXMENTARY  INFORMATION:  Public 
meetings  will  be  held  in  Montana  and 
South  Dakota,  to  exchange  information 
with  the  public  about  the  standards  and 
guidelines  draft  EIS.  The  following 
infwmation  updates  the  times,  dates 
and  locations  of  those  meetings. 

Butte  BLM  District— Open  houses  will 
be  held  fit>m  4  p.m.  to  7  p.m.  at  each 
of  the  following  locations.  The  public 
may  come  at  any  time  during  the  open 
house:  December  0, 1006,  Helena 
National  Forest  Supervisor's  Office, 
Conference  Room,  2880  Skyway  Drive, 
Helena,  Montana;  Decemb«- 10, 1006, 
Bozeman  Ranger  District,  Gallatin 
National  Forest,  Confiarence  Room,  3710 
Fallon  Street,  Bozeman,  Montana; 
December  16, 1006,  Dillon  Resource 
Area  Office,  Conference  room,  1005 
Selway  Drive,  Dillon,  Montana; 
December  17, 1006,  Butte  District  and 
Headwatere  Resource  Area  Office, 
Conference  Room.  106  North  Parkmont, 
Butte,  Montana;  DiBcember  18, 1006, 
Ennis  Town  Hall,  Ennis,  Montana. 

Miles  aty  BLM  District— The  Miles 
City  District  is  holding  public  meetings 
in  the  following  locations:  December  2, 
1906,  Miles  Commimity  College,  Room 
106, 4  p.m.  to  8  p.m.,  Miles  City, 
Montana;  December  3, 1006,  Roundup, 
location  and  time  to  be  announced 
through  Idbal  media;  December  4, 
Montana  State  Univereity-Billings, 
Education  Building,  Room  102,  7  p.m. 
to  10  p.m.,  Billings,  Montana;  December 
0, 1906,  Department  of  Agriculture 
Building,  2  p.m.  to  5  p.m.,  Terry, 
Montana;  December  10, 1006,  VFW 
Hall,  3  p.m.  to  5  p.m..  Jordan,  Montana; 
December  11, 1006,  Ridgeway 
Community  Hall,  2  p.m.  to  5  p.m., 
between  Hammimd  and  Ekalaka, 
Montana. 

Dakota  District — ^The  meeting  in  the 
Dakotas  District  will  be  an  open  house 
format:  the  public  can  come  at  any  time 
during  the  open  house:  December  4, 
1006,  First  Western  Bank,  Community 
Room,  41  5th  Avenue,  1  p.m.  to  5  p.m. 
and  7  p.m.  to  9  p.m..  Belle  Fouiche, 
South  Dakota. 

Lewistown  District — ^The  meetings  in 
the  Lewistown  District  will  be  an  open 
house  format;  the  public  may  come  at 


any  time  during  the  open  house: 
November  18, 1006,  Valley  Resource 
Area  Office,  Route  Numbor  1, 4  p.m.  to 
7  p.m.,  Glasgow,  Montana;  November 
10, 1006,  Phillips  Resource  Area  Office, 
501  South  Second  Street  East.  4  p.m.  to 
7  p.m.,  Malta,  Montana;  Novemlwr  20, 
1006,  Havre  Resource  Area  Office,  West 
Second  Street,  4  p.m.  to  7  p.m.,  Havre, 
Montana:  November  21, 1006, 
Lewistown  District  and  Judith  Resource 
Area  Office,  Airport  Road,  10  a.m.  to  1 
p.m.,  Lewistown,  Montana;  November 
21, 1006,  Oeat  Falls  Resource  Area 
Office,  812  14th  Street  North,  4  p.m.  to 
7  p.m.,  Great  Falls,  Montana. 

Dated:  October  25. 1996. 


iP.  Lonaie, 

Deputy  State  Director.  Division  of  Resources. 
(FR  Doc.  96-27930  Piled  10-30-96;  8:45  am) 
wkxan  coos  4»it  oh  >  m 


Minerale  MeneQement  Service  (MMS) 

Minerals  ManaQement  Advlaory  Board, 
Outer  Contlnentel  SheH,  Sdentttlc 
MNimenee;  Aimounoemem  or  nanary 


This  Notice  is  issued  in  acoordaace 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
02-463,  5  U.S.C,  Appendix  I,  and  the 
Office  of  Management  and  Budget 
Qicular  A-63,  Revised. 

The  Minerals  Management  Advisory 
Board  OCS  SC  will  meet  in  plenary 
session  on  Wednesday,  November  20, 
and  will  meet  in  subcommittee  meetings 
on  Thursday,  November  21, 1996,  at  the 
Washingtcm  Dulles  Airport  Hilton, 
13860  Paric  Center  Road,  Hemdon, 
Virginia  20170,  telephone  (703)  478- 
2000. 

The  OCS  SC  is  an  outside  group  of 
scientists  which  advises  the  Director, 
MMS,  on  the  feasibility, 
appropriateness,  and  scientific  merit  of 
the  MMS'  OCS  Environmental  Studies 
Program  (ESP)  as  related  to  information 
needed  for  informed  OCS 
decisionmaking. 

Below  is  a  schedule  of  meetings  that 
will  occur. 

The  Committee  will  meet  in  plenary 
session  on  Wednesday  November  20, 
from  8:30  a.m.  to  5:30  p.m.  Discussion 
will  focus  on: 

•  Conunittee  Business  and 
Resolutions. 

•  Environmental  Studies  Program 
Status  Review. 

•  MMS  Goals  and  Objectives. 
The  SC  will  meet  in  subcommittees 

on  Thursday,  November  21,  from  8:30 
a.m.  to  4:15  p.m.,  to  review  regional  and 
headquarter's  strategic  plans. 
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The  meetings  are  open  to  the  public. 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come-first- 
served  basis  at  the  plenary  session.        ^ 

A  copy  of  the  agenda  may  be 
requested  from  the  MMS  by  writing  Ms. 
Phyllis  Clark  at  the  address  below. 
Other  inquiries  concerning  the  OCS  SC 
meeting  should  be  addressed  to  Dr.  Ken 
Turgeon.  Executive  Secretary  to  the  (XIS 
ScientiHc  Committee,  Minerals 
Management  Service,  381  Elden  Street, 
Mail  Stop  4310,  Hemdon.  Virginia 
20170-4817.  He  may  be  reached  by 
telephone  at  (703)  787-1717.  and  by 
electronic  mail  at  Ken/ 
Turgeon®SMTP.MMS.GOV. 

Dated:  October  10.  1996. 
TlMMnaa  A.  Raadinger. 

Acting  Associate  Director  for  Offshore 
Minerals  S4anageinenl. 

|FR  [)oc.  96-27958  Filed  10-30-96;  8:45  ami 
MLUNOOOCM  4310-MN-M 


Bureau  of  Raclamatlon 

Review  of  Exiating  Coordinated  Long- 
Range  Operating  Criteria  for  Colorado 
River  Reaervolra 

AQBtCY:  Bureau  of  Reclamation, 
Interior. 

ACTKM:  Notice  of  public  meetings. 


summary:  The  1970  Criteria  for 
Coordinated  Long-Range  Operation  of 
Colorado  River  Reservoirs  (Criteria), 
promulgated  pursuant  to  Public  Law 
90-537,  were  published  in  the  Federal 
Register  on  )une  10,  1970.  The  Criteria 
provided  for  the  coordinated  long-range 
operation  of  the  reservoirs  constructed 
and  operated  under  the  authority  of  the 
Colorado  River  Storage  Proje<;t  Act,  the 
Boulder  Canyon  Project  Act.  and  the 
Boulder  Canyon  Project  Adjustment  Act 
for  the  purposes  of  complying  with  and 
c:arrying  out  the  provi.sions  of  the 
Colorado  River  Compact,  the  Upper 
Colorado  River  Basin  Compact,  and  the 
Mexican  Water  Treaty. 

The  1970  Criteria  specified  that  a 
formal  review  lake  place  at  least  once 
every  Five  years  with  participation  by 
such  Colorado  River  Basin  state 
representatives  as  each  Governor  may 
designate,  and  other  parties  and 
agencies  as  the  Secretary  of  the  Interior 
may  deem  appropriate.  Public  law  90- 
537  allows  the  Secretary,  as  a  result  of 
actual  operating  experience  or 
unforeseen  circumstances,  to  modify  the 
Criteria  to  better  accomplish  the 
purposes  of  the  two  basin  compacts  and 
the  Mexican  Water  Treaty.  The 
Commissioner  of  Reclamation  is  the 
authorized  agent  of  the  Secretary  for  the 


purpoM  of  conducting  and  coordinatiiig 
this  review. 

Reclamation  will  be  conducting 
public  meetings  for  this  review  in 
November  and  December  of  1996.  At 
that  time,  members  of  the  Reclamation 
review  team  will  be  available  to  listen 
to  and  discuss  ideas,  issues,  and 
concerns,  and  to  answer  any  questions 
about  the  Criteria  review.  The  various 
public  viewpoints  expressed  during  the 
review  process  will  be  considered  in 
determining  if  a  change  to  the  Criteria 
is  warranted.  In  addition  to  the  public 
meetings,  written  comments  on  issues 
will  be  accepted  until  January  1. 1997. 

DATES  AND  LOCATIONB:  Public  meetings 
will  be  held  at  the  following  times  and 
locations. 

Phoenix,  Arizona — Monday, 
November  18, 1996.  at  10  a.m.  at  the  La 
Quinta  Inn.  2510  West  Greenway  Road 
(via  Black  Canyon  Freeway).  Phoenix, 
Arizona. 

Denver,  Colorado — Monday. 
December  2, 1996.  at  1  p.m.  at  the  Red 
Lion  Hotel.  3203  Quebec  Street.  Denver. 
Colorado. 

FOR  FUfmCR  MFORMATION  OONTACT: 
Bruce  Moore.  Bureau  of  Reclamation, 
125  South  State  Street.  Room  6107.  Salt 
Lake  City.  Utah  84138-1102.  telephone 
(801)  524-5415,  or  Jayne  Harkins. 
Bureau  of  Reclamation,  P.O.  Box  61470, 
Boulder  Qty.  Nevada  89005.  telephone 
(702)  293-8190. 

8UPPLCMEKTAHY  MFORMATION:  This  Vidll 
be  the  fifth  review  of  the  Criteria 
conducted  since  their  initial 
promulgation  in  1970.  The  Criteria  and 
a  Notice  asking  for  written  comments 
were  published  in  the  Federal  Register 
on  August  20,  1996.  I*revious  reviews  of 
the  Criteria  were  initiated  in  1975. 1980, 
1985.  and  1990.  They  resulted  in  no 
changes  to  the  operating  Criteria. 

Dated:  October  28. 1996. 
Eluid  L.  Martinez, 

Commissioner.  Bureau  ofBeclamation. 

|FK  Doc.  96-27949  Filed  10-30-96:  8:45  am] 

WLLINO  OOOf  4S1*-M-«i 


INTERNATIONAL  TRADE 
COMMISSION 

(Inveebgadon  Na  337-TA-a721 

Certain  Naodyrnlum  Iron  Doron 
Magnate,  Magnet  AMoya,  and  Artlclaa 
Containing  Santa;  Entocoamant 


Commission  Building.  500  E  St.  S.W., 
Washington.  D.C..  and  the  bearing  will 
commence  immediately  thereafter. 
The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  October  28, 1996. 
Paal  J.  Luckani, 

Administrative  Liw  fudge. 

|FR  Doc.  96-27965  Filed  l(>-3&-96:  8:45  am] 


Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  8:30  a.m.  on 
November  4. 1996.  in  Courtroom  B 
(Room  111).  U.S.  International  Trade 


Pnv.  No.  337-TA-387] 

Nottca  of  Commiaaton  Declaion  Not  to 
Raviaw  an  Initial  Datarmlnatlon 

In  the  Matter  of:  Certain  Self-Powered 
Fiber  Optic  Modems. 
AQBCY:  U.S.  International  Trade 
Commission. 
ACTKM:  Notice.^ 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  14)  issued  by  the  presiding 
administrative  law  judge  (AL))  on 
September  25, 1996. 
FOR  FURTHER  mPORMATKM  CONTACT: 
Cynthia  P.  Johnson,  Esq.,  OfHce  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3098. 

aUPPLBMBITARY  WTORMATION:  This 
patent-based  section  337  investigation 
was  instituted  by  the  Commission  on 
April  25,  1996.  on  behalf  of  Patton 
Electronics  Co.  of  Gaithersburg. 
Maryland.  The  complaint  alleges 
violations  of  section  337  based  on  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  self-powered  fiber  optic  modems 
that  allegedly  infringe  claims  1,  2,  3,  7, 
and  8  of  U.S.  Letters  Patent  4,161,650, 
(the  650  patent)  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337.  The 
notice  of  investigation  named  RAD  Data 
Communications,  Ltd.,  of  Tel  Aviv, 
Israel  and  RAD  Data  Communications, 
Inc.,  (collectively  "RAD")  of  Mahwah. 
New  Jersey  as  respondents.  The  target 
date  for  completion  of  the  investigation 
is  May  1,1997. 

On  August  20, 1996,  RAD  moved  for 
summary  determination  on  the  basis 
that  its  accused  modems  did  not 
infringe,  either  literally  or  under  the 
doctrine  of  equivalents,  or  contribute  to 
the  infringement  of  the  asserted  claims 
of  the  650  patent. 

On  September  25. 1996.  the  presiding 
ALJ  issued  an  ID  (Order  No.  14)  granting 
in  part  RAD's  motion,  finding  that  the 
the  accused  devices  did  not  literally 
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infringe  the  claims  at  issue.  No  petiticms 
for  review  of  the  ID  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  1337.  and 
Commission  rules  210.42. 19  CFR 
210.42. 

Copies  of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connecti(Mi  with  this  investigation  are  or^ 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  S.W.,  Washington,  D.C.  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  October  25, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehiike, 
Seaetary. 

[FR  Doc.  96-27966  Filed  10-30-96;  8:45  am) 
MUJNQ  OOOC  < 


DEPARTMENT  OF  JUSTICE 

OfHca  of  Justloa  Programs 

Bureau  of  Juatloe  Aaalalanoa;  Agency 
Information  Collaction  AcUvitlaa: 
Ravialon  of  a  Currently  Approved 
Collaction;  Comment  Raquaat 

ACTION:  Notice  of  information  collection 
under  review;  simplified  request  for 
advance  or  reimbursement. 

The  Department  of  justice  (DOJ), 
Office  of  Justice  Programs,  Bureau  of 
Justice  Assistance  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  emergency 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  Emergency  review  and 
approval  of  this  collection  has  been 
requested  from  OMB  by  November  1, 
1996.  If  granted,  the  emergency 
approval  is  only  valid  for  180  days. 

This  information  collection  was 
previously  published  in  the  Federal 
Register  on  January  30, 1996,  and  60 
days  was  allowed  for  public  comment. 
No  comments  were  received  by  the 
Office  of  Justice  Programs.  In  addition  to 
requesting  emergency  approval,  this 
notice  also  serves  as  the  30  day  notice 
requesting  public  comments. 

Written  comments  and/or  suggestions 
regarding  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 


OMB,  Office  of  Infiarmation  and 
Regulatory  AfEairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington.  DC  20S30.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ).  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW., 
Washington,  DC  20530.  Comments  may 
be  submitted  to  the  Departmmit  of 
Justice  via  facsimile  to  202-514-1590. 
Written  comments  and  suggestions  from 
the  public  and  affected  agencies  should 
address  one  or  more  of  the  following: 

(1)  evaluate  whether  the  prop<»9a 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  tne  quality,  utility,  and 
clarity  of  the  information  collection; 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  (v 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  proposed  collection  is  listed 
below: 

(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Simplified  Request  for  Advance  or 
Reimbursement. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form:  H-3.  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance,  United 
States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 
institutions.  Others:  Individuals  or 
households.  Business  or  other  for  profit. 
State  and  Local  governments.  The 
information  collected  is  used  to  process 
request  for  payments  to  recipients  of 
agency  funds,  either  through  advance  or 
reimbursement.  Upon  receipt,  review, 
and  approval  of  the  H-3,  the  agency  will 
notify  Treasury  either  to  electronically 
send  funds  to  the  grantee's  bank  account 
or  to  issue  and  mail  a  Treasury  check. 


(5)  An  estimate  of  the  total  number  of 
res[)ondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  responses  at  0.25  hours, 
or  15  minutes  pw  response. 

(6)  An  estimate  of  we  total  public  (in 
hours)  associated  with  the  collection: 
30,000  annual  burden  hours. 

Pubhc  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  October  25, 1996. 
Robert  B.  Bnggs, 

Department  Qearance  Officer.  United  States 

Department  offustice. 

|FR  Doc  96-27884  Filed  10-30-96;  8:45  am] 


OfHca  of  Juvanila  Juatloa  and 
Dallnquancy  Prevention 

Agency  Information  Collaction 
Actlvitiaa:  Propoaad  Collaction; 
Comment  Ra(|uast 

ACTION:  Notice  of  information  collection 
under  review;  Three  Month  Individual 
Youth  Program  Tracking  Form. 
Evaluation  of  the  "Comprehensive 
Conmiunity-Wide  Approach  to  Gang 
Prevention,  Intervention,  and 
Suppression  Program." 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  December  30, 1996. 

The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  (validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
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notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Marilyn  Landon,  Program  Manager. 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  at  (202)  307- 
0586.  To  receive  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  or  additional  information, 
please  contact  Marilyn  Landon,  202- 
307-0586,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Office  of 
Justice  Pro^wns,  U.S.  Department  of 
Justice,  Room  782,  633  Indiana  Avenue, 
NW,  Washington,  D.C.  20531. 

Additionally,  comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOQ,  Justice  Management  Division, 
Information  Management  and  Security 
Staff.  Attention;  Department  Clearance 
Officer.  Suite  850,  1001  G  Street.  NW. 
Washington,  DC.  Additional  comments 
may  be  submitted  to  OOJ  via  facsimile 
at  202-514-1534. 

Overview  of  this  information 
coUection: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Three  Month  Individual  Youth  Program 
Tracking  Form,  Evaluation  of  the 
"Comprehensive  Community-Wide 
Approach  to  Gang  Prevention. 
Intervention,  and  Suppression 
Program". 

(3)  The  agency  form  number  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Not-for-Profit 
Institutions.  Other:  State.  Local,  or 
Tribal  Government.  The  study  will 
obtain  interview  and  test  information  on 
youth  background,  social  adjustment, 
deviancy/crime  activity,  self-esteem, 
and  depression/personality  adjustment. 
The  information  obtained  will  be  used 
to  determine  what  the  nature  of  contacts 
made  and  services  provided  to  program 
youth  are,  how  workers  evaluate  these 
contacts  and  services,  and  what  the 
characteristics  of  workers  are.  It  will 
determine  the  effectiveness  of  the 
program,  comparing  program  subjects  to 
non- program  gang  youth  of  the  same 
ages,  approximately  13  to  20  years  old, 
and  their  backgrounds. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5.104  houra,  per  response  unit 
limes  400. 


(6)  An  eetimate  of  the  total  public 
burden  (in  hours)  asaociated  with  the 
collection:  2.041.1  annual  burden  hours. 

Public  comment  on  this  propoeed 
information  collection  is  strongly 
encouraged. 

Dated:  OctolMr  25, 1996. 
BobartB-Brias. 

Department  Qearance  Officer,  Vnhad  Statea 
Department  offustice. 

IFR  Doa  96-27885  PUad  10-30-96;  8:45  ami 
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DEPARTMBIT  OF  LABOR 

omce  Of  reoenN  coimci  Minipnenoe 


PacMcCoael 


COi^  Deberment 


AOGNCY:  Office  of  Federal  Contract 
Compliance  Prognuna,  Labor. 

action:  Notice  of  deberraent.  Pacific 
Coast  Feather  Co. 


^RV:  This  notice  adviaes  that 
Pacific  Coast  Feather  Co.  (hereafter 
"Pacific  Coast"),  will  be  bened  aa  an 
eligible  bidder  on  future  Government 
contracts,  subcontracts  or  faderally 
assisted  construction  contracts  for  a 
period  of  three  yean  from  the  effective 
date  of  the  Consent  Decree. 

f=on  FUfmcR  erowMATioM  oont  act: 
Joe  N.  Keimedy.  Deputy  Director.  Office 
of  Federal  Contract  Compliance 
Programs.  U.S.  Department  of  Labor, 
200  Constitution  Ave.  NW..  Room  C- 
3325,  Washington.  D.C  20210  (202- 
21»-9430). 


SUPHJaaNTARV  erOWATlON:  On  May  2, 
1996,  pureuant  to  41  CFR  60-30.13(a), 
the  Chief  Administrative  Law  Judge 
approved  the  decree  consented  to  by  the 
parties.  The  Consent  Decree  and  the 
approval  constitute  the  final 
Administrative  Order  in  this  case  and 
declares  Pacific  Coast  and  its 
successora.  officera.  agents,  servants, 
employees,  direct  or  beneficial  ownere, 
divisions  or  subsidiaries,  and  thoee 
persons  in  active  concert  or 
participation  with  them  who  receive 
actual  notice  of  the  decree  and  order  by 
personal  service  or  otherwiae.  ineligible 
for  the  award  of  any  Government 
contracts,  subcontracts  or  federally 
assisted  construction  contracts  for  a 
period  of  three  yean  and  continuing 
thereafter  until  Pacific  Coast  satisfies 
the  Deputy  Assistant  Secretary  for 
Federal  Contract  Compliance  Programs 
that  is  in  compliance  with  Executive 
Order  11246,  as  amended.  A  copy  of  the 
Final  Administrative  Order  is  attachad. 


Signed  Octobar  22, 1996.  WMhinglon.  D.C 

SUriajr  J.  Wlkkar. 

Deputy  Attietant  Secretary  for  Federal 

Contract  Compliance  Profforru. 

Rochelie  Kleinbsrg. 

Aaaociate  Regional  Stdicitor,  Office  o/  the 
Solicitor.  U.S.  Department  of  Labor.  1111 
Third  Avenue,  Suite  945,  Seattle. 
Wathington  98101-3212.  (206)  SSS-0940 


United  Stales  DepartOMBt  at  Labor, 
Office  of  Adaainiatrative  Law  Jadgas 

OCBce  of  Federal  Contract  Compliance 
Programs,  United  States  Oapaitment  of  Labor. 
PialndfT  v.  Pacific  Coast  Feather  Company, 
Defandant.  Case  Na  96-OPC-7. 

Coaaent  Decree 

This  Conaent  Decree  is  entered  into 
between  the  Plaintiff.  United  States 
Department  of  Labor,  Office  of  Federal 
Contract  Programs  (hereinafter 
"OFCCP").  and  Defendant.  Pacific  Coast 
Feather  Company  (hereinafter 
"Defendant'i  in  resolution  of  the 
Administrative  Complaint  filed  by 
OPCCP  pursuant  to  Executive  Order  No. 
11246  (30  FR  12319).  as  ammded  by 
Executive  Order  No.  11375  (32  FR 
14303)  and  Executive  Order  12086  (43 
FR  46501)  ("Executive  Order"),  Section 
503  of  tile  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C  793  ("Section 
503").  and  Sectira  4212  of  the  Vietiiam 
Era  Veterans'  Reedjustment  Assistance 
Act,  38  U.S.C.  §4212.  The 
Administrative  Ccnnplaint  alleged  that 
Defendant  feiled  to  aevelop.  maintain  or 
update  a  current  affirmative  action  plan 
(hereinafter  "AAP")  as  required  by  41 
CFR  60-1-40. 

Part  A.  General  Provisions 

1.  The  entire  record  on  the  besis  of 
which  this  Consent  Decree  is  entered 
shall  consist  of  the  Complaint  and  the 
Consent  Decree. 

2.  This  Consent  Decree  shall  not 
become  final  until  it  has  been  signed  by 
the  Administrative  Law  Judge  and  the 
effiactive  date  of  the  Decree  shall  be  the 
date  it  is  signed  by  the  Administrative 
Law  Judge. 

3.  This  Consent  Decree  shall  be 
binding  upon  Defendant  and  any  and  all 
purchasers,  successore.  assignees,  and/ 
or  transferees,  and  shall  have  the  same 
force  and  effect  as  an  order  made  after 

a  full  hearing. 

4.  All  further  procedural  steps  to 
contest  the  binding  effect  of  the  Consent 
Decree,  and  any  right  to  challenge  or 
contest  the  ob^gations  entered  into  in 
accordance  with  the  agreement 
contained  in  this  Decree,  are  waived  by 
the  parties. 

5.  Nothing  herein  is  intended  to 
relieve  Defaindant  from  compliance  with 
the  requirements  of  the  Executive  Ordw. 
Section  503.  VEVRA  or  their 
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regulations,  nor  to  limit  OFOCP's  right 
to  review  Defendant's  compliance  with 
such  requirements  should  Defmdant 
become  a  government  contractor  again 
in  the  future. 

Part  B.  Jurisdiction  and  Procedural 
History 

6.  On  March  31, 1995  OFCCP  notified 
Defendant  that  it  had  been  selected  for 
a  compliance  review. 

7.  During  the  course  of  the 
compliance  review  Defendant  indicated 
it  had  not  created  an  affimiative  action 
plan. 

8.  On  February  15, 1996  OFCCP 
issued  a  show  cause  notice. 

9.  Defendant  orally  informed  OFCCP 
that  it  chose  to  not  do  business  with  the 
government  in  lieu  of  developing  and 
maintaining  an  AAP. 

Part  C.  Specific  Provisions 

The  parties  desire  to  enter  into  a  just 
and  reasonable  resolution  of  this  matter 
without  further  proceedings.  To  that 
end,  they  have  negotiated  in  good  feith 
and  have  executed  this  Consent  Decree 
with  the  following  specific  provisions: 

Debarment  Period 

10.  Defendant  agrees  that  it  %vill  be 
barred  bom  bidding  iat  or  entraing  into 
future  government  contracts, 
subcontracts  or  federally  assisted 
construction  contracts  for  a  period  of 
three  jreare  from  the  effective  date  of 
this  Consent  Decree.  This  three-year 
debarment  period  shall  be  effiective 
against  Defendant  and  its  officera, 
agents,  servants,  employees,  successore, 
divisions  and  subsidiaries  and  those 
persons  in  active  concert  or 
participation  with  them. 

11.  Notice  of  the  debarment  shall  be 
printed  in  the  Federal  Kegister.  In 
addition,  OFCCP  shall  notify  the 
Comptroller  General  of  the  United 
States  General  Accoimting  Office  and  all 
federal  contracting  offices  that 
Defandant  is  ineligible  for  the  award  of 
any  government  contracts,  subcontracts 
or  federally  assisted  cmstrucUon 
contracts. 

12.  The  debarment  shall  be  lifted  at 
the  conclusion  of  the  three-year  period 
once  Defendant  satisfies  the  Director  of 
OFOCP  that  it  is  in  compliance  with 

1 13  below. 

13.  In  order  to  satisfy  the  Director  of 
OFCCP  that  it  is  in  compliance  with  the 
Executive  Order.  Section  503,  VEVRA 
and  their  impfementing  regulations. 
Defendant  must  accompli^  the 
following: 

a.  Defendant  must  develop  and 
maintain  a  current  affirmative  action 
plan  as  required  by  41  CFR  60-1-40. 


14.  If  OFOCP  finds  that  Defmdant  has 
complied  with  the  tmms  of  this  Conaent 
Decree,  the  debarment  shall  be  lifted 
after  the  three-year  pmiod  and 
Defandant  shall  be  free  to  enter  into 
future  government  contracts, 
subcontracts  and  federally  assisted 
constructicHi  contracts.  OFGCP  will 
notify  Defendant  in  writing  within  90 
days  of  the  submission  of  the  AAP 
whether  it  will  be  reinstated.  Notice  of 
the  reinstatement  shall  be  printed  in  the 
Federal  Register  and  shall  be  made  to 
the  Comptroller  General  of  the  General 
Accounting  Office  and  all  federal 
contracting  officera. 

15.  If  OFCCP  finds  that  Defendant  has 
not  complied  with  the  terms  of  the 
Consent  Decree,  OFOCP  will  notify 
Defendant  in  writing  within  90  days  of 
the  submission  of  the  proposed  AAP 
that  the  debarment  shall  not  be  lifted. 
The  debarment  shall  remain  in  effect 
until  Defendant  submits  to  OFCCP  an 
acceptable  AAP  containing  the 
information  required  by  41  CFR  60-1- 
40. 

PartD.  Implementation  and 
Enforcement  of  the  Decree 

16.  Jurisdiction,  including  the 
authority  to  issue  any  additional  ordere 
or  decrees  necessary  to  effectuate  the 
implementation  of  the  provisions  of  this 
Consent  Decree,  is  retained  by  the  Office 
of  Administrative  Law  Judges  for  a 
period  of  nine  months  from  the  date  this 
Consent  Decree  becomes  final.  If  any 
motion  is  pending  before  the 
Adnunistrative  Law  Judges  nine  months 
from  the  date  this  Consent  Decree 
becomes  final,  jurisdiction  shall 
continue  beyond  nine  months  and  until 
such  time  as  the  pending  motion  is 
finally  resolved. 

17.  The  Agreement,  herein  set  forth,  is 
hereby  approved  and  shall  constitute 
the  final  Administrative  Order  in  this 
case. 

It  is  so  Ordered,  this  2nd  day  of  May,  1996. 

JohBM.VitliMe, 

Administrative  Law  Judge,  U.S.  Department 
of  Labor. 

So  agreed. 

On  behalf  of  Pacific  Coast  Feather 
Company. 


Date:  April  9. 1996. 
EricMean. 
Senior  Vice  President,  Chief  Fhtartdal  Officer. 

On  betialf  of  the  Office  of  Federal  Cootnct 
Compliance  Programs. 

J.  Davitt  McAtaar, 

Acting  Solicitor  of  Labor. 
OaaidW.TaelMUL 
Begional  Solicitor. 

Date:  April  2, 1996. 
RedMlla  Klaialmg. 
Associate  ReponaJ  Solicitor.    ^ 

Service  Sheet 

Case  Name:  Padfic  Coast  Feather 
Company. 

Case  No.:  96-OPC-7. 

Title  of  Document:  Consent  decree. 

A  copy  of  the  above  docummt  was 
mailed  to  the  following  individuals  on 
May  3, 1996. 
JaoMS  D.  Hnuy, 

Associate  Solicitor,  U.S.  Department  of  Labor, 
Room  N-2464,  FPB,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C  20210. 
Daniel  W.  Taeliaii. 

Regional  Solicitor,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor.  71  Stevenson  Street, 
RoomlllO,  11th  Floor,  San  Frartcaco,CA 
94105. 

KacMIe  KlaiiriMi^ 

Associate  Regional  Solicitor,  Offkx  of  the 

Solicitor,  U.S.  Department  of  Labor,  1111 

Thud  Avenue,  Suite  945,  Seattle,  WA  98101- 

32212. 

Pacific  Coast  Faathv  Co^taBy, 

1964  4th  Avenue  S.,  Seattle,  WA  98134. 

J.  Davitt  McAteer, 

Acting  SoliciUx' of  Labor,  U.S.  Department 

of  Labor,  Room  S-2002,  FPB,  200  Constitution 

Avenue, N.W.,  Washington,  D.C.  20210. 

Karaa  A.  Tanavage, 

Secretary. 

[FR  Doc  96-27984  Filed  10-30-46;  8:45  am| 
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Bureau  of  Labor  Statiatica 

Labor  Rasaarch  Advlaory  CouncH; 
Nottoe  of  Maalinga  «id  Agenda 

The  Fall  meetings  of  committees  of 
the  Labor  Research  Advisory  Council 
will  be  held  on  November  14, 19.  and 
20.  All  of  the  meetings  will  be  held  in 
the  Conference  Center  of  the  Postal 
Square  Building  (PSB).  2  Massachusetts 
Avenue.  N.E..  Washington.  D.C. 

The  Labor  Research  Advisory  Cotuidl 
and  its  committees  advise  the  Bureau  of 
Labor  Statistics  with  respect  to  technical 
mattere  associated  with  the  Bureau's 
programs.  Membership  cmsists  of 
union  researdi  directors  and  staff 
membera.  The  schedule  and  agenda  of 
the  meetings  are  as  follows: 
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Thursday,  November  14.  1996 

lOHO  a.m.^-Committoe  on  Occupational 
Safety  and  Health  Statistic*    Meeting 
Room  2,  PSB 
\.  Budgat  ov«rvia«v— FY  1996. 1997 

2.  Survey  of  Occupational  ln)uri«s  and 
llliMMes.  sample  radesign 

3.  Occupational  safety  and  health  data 
available  on  the  internet 

4.  1993  and  1994  Bulletins — diacuaaioo  of 
format  changes 

5.  Review  of  1995  Census  of  Fatal 
Occupational  injuries 

Tuesday.  November  19,  1996 

9:30  a.m. — Committee  on  Employment  and 

Unemployment  Statistics — Meetij^ 

Room  3.  PSB 
Agonda  to  be  announced. 
1 :30  p.m. — Committee  on  Wages  and 

Industrial  Relations — Meeting  Room  3, 

PSB 

1.  Comp2000  update 

2.  Research  in  progress 

a.  Wage  calculator 

b.  Relating  generic  occupations  to  Federal 
grades 

3.  Completed  research 

a.  Alternate  index  methodologies  for  the 
Employment  Cost  Index  (EQ) 

b.  Reconciliation  of  diflerences  between 
Employer  Costs  for  Employee  Compensation 
(ECZC)  series  and  the  ECl 

Wednesday.  November  20.  1996 

9-30  a.m. — Committee  on  Productivity, 

Technology  and  Growth — Meeting  Room 

3.  PSB 

1.  Improvements  in  th&BLS  multifactor 
productivity  measurement  program 

2.  Other  items  to  be  announced 
Committee  on  Foreign  Labor  Statistics — 

Meeting  Room  3,  PSB 

1.  Recent  trends  in  international 
comparisons  of  labor  productivity  in 
manufacturing 

2.  Recent  developments  in  BLS 
international  technical  cooperation  activities 
1 :30  p.m. — Committee  on  Prices  and  Living 

Conditions — Meeting  Room  3.  PSB 

1.  Update  on  program  developments 

a.  Consumer  Price  Index 

b.  Producer  Price  Indexes 

2.  Other  business 

The  meetings  ors  open  to  the  public. 
Persons  planning  to  attend  these  meetings  as 
obeervers  may  want  to  contact  Wilhelmina 
Abner  on  (Area  Code  202)  606-5970. 

Signed  at  Washington.  D.C.  this  23rd  day 
of  October  1996. 
Katluwtaa  G.  Ahrahua. 
Commissioner. 
[FR  Doc.  96-27983  Filed  10-30-96:  8:45  am) 


HATIONAL  FOUNDATION  ON  THE 
ARTS  ANO  THE  HUMANfTIES 

NstlOfMl  Council  on  ttw  HumanHtos; 


L.  92-463,  M  amaaded)  notioa  is  baraby 
givan  that  ■  meatiiig  of  tha  National 
Council  on  tha  Humanitia*  will  ba  hald 
in  Washington.  D.C.  on  Novambar  14- 
15. 1996. 

The  piuposa  of  the  maadng  is  to 
advise  tha  Chairman  of  tha  National 
Endowment  for  tha  Himianitias  with 
respect  to  polidas,  programs,  and 
proceduiaa  for  carrying  out  bis 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thwaon  to  the 
Chairman. 

The  meeting  will  be  hald  in  the  Old 
Poet  Office  Building.  1100  Pennsylvania 
Avenue.  N.W.,  Washington,  D.C  A 
portion  of  the  morning  and  afternoon 
sessions  on  November  14-15, 1996,  will 
not  be  open  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (g)(B)  of 
section  522b  of  Title  5.  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential:  information 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  propoeed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  July  19. 1993. 

The  agenda  for  the  session  on 
Novem^r  14. 1996  will  be  as  follows: 


November  1 ,  1996. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 


(Open  to  the  Public) 
Policy  Discussion 

9:00-10:00  a.m. 

Research/Education  Programs— Room  M07 
Challenge  Grants  and  Preservation  and 
Access — Room  415 

CoMndl  tManiariaB  Gr— pa 

(Qooed  to  the  Public) 

9KK>— until  Ad)ounied 

Public  Programs  Retreat — Room  420 
10:30  a.m.  until  Adjourned 
Discussion  of  specific  grant  applications 
before  the  Council 
1:30-3M)  p.m. 
Chairman's  Meeting  with  Council 
MemlMis — Room  527 

(Portions  Open  to  the  Public) 

3:00-5KX)  p.m. 
External  AfEsirs— fioom  527 
Strategic  Plans/Enterprise— Room  503 
Federal/State  partnerahip — Room  507 
The  morning  session  on  November  IS. 
1996  will  coovene  at  10:30  a.m.  in  the  1st 
Floor  Council  Room,  M-09.  The  session  «rill 
be  open  to  the  public  as  set  forth  below: 


Minutes  of  ttie  Pravious  Meeting 

Reports 

A.  Introductory  Ramailcs 

B.  Staff  Report 
Q  Budget  Report 

D.  Legislative  Report 

B.  National  Conversation  on  American 

Pluralism 
F.  Reports  on  Policy  ft  General  Matters 

1.  Overview 

2.  Research  and  Education  Programs 

3.  Preservation  and  Acoees  and  Challenge 
Grants 

4.  Public  Programs 

The  remainder  of  the  proposed  meeting 
will  be  closed  to  the  public  for  the  reasons 
stated  above.  Further  information  about  this 
meeting  can  be  obtained  from  Michael  S. 
Shapiro,  Advisory  Committee  Management 
Officer,  Washii^ton,  D.C.  20506.  or  call  area 
code  (202)  606-8322.  TDD  (202)  606-8282. 
Advance  notice  of  any  special  needs  or 
accommodations  is  appreciated. 
Michael  S.  Slupiro. 

Advisory  Ctanmittee  Management  Officer. 
(int  Doc.  96-27894  Filed  10-30-96:  8:45  am] 
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MaaOngs  Of  Humanillaa  Panal 

AQBICY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 


KKi:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C  20506. 
FOR  RJRTMEIt  MFOMMATION  OONTAGT: 
Kfichael  S.  Shapiro,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities.  Washington.  D.C  20506; 
telephone  (202)  606-8322.  Haaring- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-8282. 

8UPW  rMTIfTARY  MFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  imder  the 
National  Foiudation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  prop<Mad 
meetings  will  consider  informaticm  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  cammercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential:  or  (2)  information  of  a 
personal  nature  the  disclosiue  of  which 
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would  constitute  a  clearly  tmwarrantad 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Gommittee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  November  1, 1996 
Time:  8:30  a.m.  to  5:00  p.m. 
Aoom:  415 
Program:  This  meeting  will  review 

applications  for  Reference  Materials 
F^jects  submitted  to  the  Division  of 
Preservation  and  Access,  for  projects  at 
the  May  1, 1997  deadline 

2.  Dote:  November  7, 1996 
Time:  8:30  a.m.  to  5:00  p.m. 
Aoom;415 
Pro-am:  This  meeting  will  review 

applications  for  Reference  Materials 
Proiects  sulnnitted  to  the  Division  of 
Preservation  and  Access,  for  projects  at 
the  May  1, 1997  deadline 

3.  Date:  November  19, 1996 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415 
Ptogmm:  This  meeting  will  review 

applications  for  the  Library  and  Archival 
Preservation  and  Access  Projects 
submitted  to  the  Division  of  Preservation 
and  Access,  for  projects  at  the  May  1, 
1997  deadline 

4.  Date:  November  22, 1996 
Time:  8:30  a.m.  to  5:00  p.m. 
Aoom:  415 
Ptogiam:  This  meeting  will  review 

applications  fix'  the  Library  and  Archival 
Preservation  and  Access  Projects 
submitted  to  the  Division  of  Preservatfon 
and  Access,  for  projects  at  the  May  1, 
1997  deadline 

Michaels.  Shaqra, 

Advisory  Cmnauttee  Management  Officer. 

(FR  Doc  96-27893  Filed  10-30-96;  8:45  am] 


NUCLEAR  REQULATORY 


[Dodiat  Noa.  80-M1  and  50-M2] 

Southern  CaHfomia  Ediaon  Con^iany; 
Notloe  of  Conaideretion  of  laeuanoe  of 
Amendments  to  FaeWty  Operating 
Uoanaee.  Propoeed  No  Significant 
Hazarda  Conaklaration  Dalarmination, 
and  Opportunity  for  a  Heertng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendmrait 
to  Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15  issued  to  Southern 
California  Edison  Company  (the 
licensee)  for  operation  of  the  San  Onofia 
Nuclear  Generating  Station  (SONGS), 
Unit  Nos.  2  and  3  located  in  San  Diego 
County,  California. 


The  proposed  amendment  would 
revise  Technical  Specification  3.9.6, 
"Refoeling  Water  Level"  The  piopcned 
change  is  required  to  restore  certain 
provisions  of  the  SONGS  Units  2  and  3 
operating  practice  that  ware  not 
incorporated  during  the  conversion  to 
the  improved  technical  specifications 
(Amendment  Nos.  127  and  116  dated 
February  9. 1996). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

llie  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendmrait  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diffsrent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  tvhich  is 
presented  below: 

1.  Hie  pn^osed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Proposed  Tedmical  Specification  Change 
Number  NPF-10/1 5-472  (PCN-472) 
adilresses  modifications  to  the  Technical 
Specifications  for  San  Onofre  Nuclear 
Generating  Station  (SONGS)  Units  2  and  3 
approved  by  Nuclear  Regulatory  Ganmission 
(NRG)  Amendment  Nos.  127  and  116.  NRC 
Amendment  Nos.  127  and  116  approved 
changes  to  adopt  the  recommendations  of 
lWREG-1432,  "Standard  Technical 
Specifications  Combustion  Engineering 
Plants,"  requested  through  Proposed 
Technical  Specification  Change  Number 
NPF-10/15-299  (PCN-299).  The  proposed 
changes  were  identified  during  drafting  of 
the  procedure  changes  required  to  implement 
NRC  AmeiMlment  Nos.  127  and  116. 

PCN-472  is  required  to  restore  certain 
provisions  of  the  previous  TSs  that  were  not 
inc(»porated  in  Amendment  Nos.  127  and 
116.  Changes  are  proposed  that  would  revise 
Technical  Specification  (TS)  3.9.6, 
"Refueling  Water  Level." 

Specifiolly,  the  proposed  change  revises 
the  applicability  of  TS  3.9.6,  includes  a 
clarifying  note  to  TS  3.9.6,  and  revises 
Surveillance  Requirement  (SR)  3.9.6.1  for 
consistency.  The  proposed  reduction  in 
water  level  to  23  feet  above  the  fuel  is 
considered  acceptable  since  the  foel 
assembUes  would  be  seated  in  the  reactor 
vessel  during  CEA  coupling,  uncoupling,  and 
weighing,  and  during  removal  of  the  four- 


finger  CBAs.  Goooequeatly,  no  fuel  daniMe 
could  occur  above  the  top  of  the  fuel,  an^the 
23  feet  of  water  above  the  top  of  the  fuel 
would  ccmtinue  to  ensure  tlut  sufficient 
water  depth  is  available  to  ramove  99%  of 
the  assumed  10%  iodhie  gap  activity  released 
from  a  fiiel  assembly  danugod  by  any 
conceivable  accident. 

Operation  of  the  facility  vrould  remain 
unchanged  as  a  result  of  the  propoeed 
changes.  Therefore,  the  proposed  choi^  %viU 
not  involve  a  significant  incrsase  in  the 
probability  or  consequmioBS  of  any  arri/iffpt 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
ocddffiit  bata  any  previously  evaluated. 

The  propoeed  change  wriU  rastan 
provisions  of  the  previous  TSs  for  SONGS 
Units  2  and  3.  The  {m^josed  change  trould 
revise  the  applicability  of  TS  3.9.6,  include 
a  clarifying  note  to  TS  3.9.6.  and  revise  SR 
3.9.6.1  for  consistency. 

Operation  of  the  bdlity  would  remain 
unchanged  as  a  result  of  the  proposed 
change.  There&ue,  the  propoeed  chai^  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  invidve 
a  significant  reduction  in  a  margin  of  safety. 

Tbe  proposed  change  mil  restore 
provisions  of  the  previous  TSs  for  SONGS 
Unite  2  and  3  and  make  certain  addttianal 
changes  for  clarity.  Operation  of  the  facility 
would  mnain  unchanged  as  a  result  of  the 
proposed  change.  Therefbra.  the  propoeeA 
chaioge  will  not  involve  a  significant 
reduction  in  a  margin  of  safsty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
sifflndficant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  omnments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  mwlrii^g  any  final 
detennination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
diuing  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  at 
shutdown  of  the  bdlity,  the 
Commission  may  issue  the  liomise 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determinaticm  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 


5«292 


FadenI 


/  Vol.  61.  No.  212  /  Thursday.  Octobsr  31,  1996  /  NoUces 


of  iMuance  and  provide  for  oppoitunity 
for  a  hearing  after  iasuanoe.  "nM 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Ehiblications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commisaian. 
Wsahington.  DC  20S55-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Kagisler 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North.  11545  Rockville  FMke. 
Rockville.  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  2. 1996.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subiect  focility  operating  license  and 
any  person  whose  interest  may  be 
afiiacted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociuient  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  temporary 
local  public  document  room  located  at 
the  Science  Library.  University  of 
California.  P.O.  Box  19557.  Irvine. 
Cahfomia  92713.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Uie  above  date,  the 
Coounission  or  an  Atomic  Safety  and 
Licensitkg  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


%vith  particular  rafsrsnoe  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  aad  extant  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  poeaible 
effect  of  any  order  which  may  be 
enterad  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  spedflc  aspect(s)  of  the 
subfect  matter  of  the  proceeding  as  to 
which  petitioner  wisnes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leeve  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  confarenoe  acheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
providle  referenoes  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  (m  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sumdent  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Thoae  permitted  to  intervene  become 
parties  to  the  proceeding,  subfect  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


to  decide 


final  dfltannination  will  i 
whan  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendmant  request  involves  no 
significant  haards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  oonsideration.  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Dociunent  Room,  the  Gebnan  Building. 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date.  Whsre  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptiy  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  246-5100  (in  Missouri 
l-(800)  342-6700).  The  Westera  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
H.  Bateman.  Director.  Project  Directorate 
IV-2:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  Uiis  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  to  T.E.  Oubre.  Esquire. 
Southern  California  Edison  Company, 
P.O.  Box  800.  Rosemead,  California 
91770. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  reouests 
for  bearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  oflicer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  frKrtors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  deteils  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  11. 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
temporary  local  public  document  room 
located  at  the  Science  Library, 
University  of  California.  P.O.  Box 
19557.  Irvine.  California  92713. 
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Dated  at  Rockville.  Maryland,  this  25th  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Comminion. 
MelB-Flekb. 

Pix^ect  Ktanagar,  Project  Directorate  IV-2. 
DiviMUm  ofBeactor  Profects  m/lV.  C^pce  of 
NudearBeoctor  Regulation. 
IFR  Doc  96-27946  Filed  10-30-96;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Actuarial  Advtoory  Commlttaa  WHh 
Raepact  to  tiM  Railroad  Retiramant 
Account;  Node*  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  Public  Law  92-463  that  the 
Actuarial  Advisory  Conunittee  will  hold 
a  meeting  on  November  18, 1996,  at  10 
a.m.  at  the  office  of  the  Chief  Actuary  of 
the  U.S.  Railroad  Retirement  Board,  844 
North  Rush  Street,  Chicago,  Illinois,  on 
the  conduct  of  the  20th  Actuarial 
Valiiation  of  the  Railroad  Retirement 
System.  The  agenda  for  this  meeting 
will  include  a  discussion  of  the 
assumptions  to  be  used  in  the  20th 
Actuarial  Valuation.  A  report  containing 
recommended  assimiptions  and  the 
experience  on  which  the 
recommendations  are  based  will  have 
been  sent  by  the  Chief  Actuary  to  the 
Committee  before  the  meeting. 

The  meeting  will  be  open  to  the 
public.  Persons  wishing  to  submit 
written  statements  or  make  oral 
presentetions  should  address  their 
commimications  or  notices  to  the  RRB 
Actuarial  Advisory  Conunittee,  c/o 
Chief  Actuary,  U.S.  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago. 
Illinois  60611-2092. 

Dated:  October  25. 1996 
(FR  Doc  96-27981  Filed  10-30-.96:  8:45  am] 
SajJNQ  COM  7Wt-Q1-M 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functiona 
and  Delegatlona  of  Authority 

This  statement  amends  part  T  of  the 
Stetement  of  the  Organization. 
Functions  and  Delegations  of  Authority 
which  coven  the  Social  Security 
Administration  (SSA).  Chapter  TA 
covers  the  Deputy  Commissioner  for 
Programs  and  Policy.  Notice  is  given 
that  Subchapter  TAP.  the  Office  of 
Program  Benefits  Policy  is  being 
amended  to  reflect  a  realignment.  The 
functions  of  the  Division  of  Payment 
Policy  (TAPE)  are  undergoing  some 
changes.  The  Division  of  Coverage 
(TAPB)  is  being  retiUed  as  the  Division 
of  Coverage  and  Support  and  is 


assuming  some  additional  functions. 
Two  new  divisions  are  being 
established.  Finally,  the  Division  of 
Benefit  Continuity  (TAPA),  the  Division 
of  Entitiement  (TAPC),  the  Division  of 
Program  Requirements  Policy  (TAPG), 
and  the  Division  of  Program 
Management,  Research  and 
Demonstration  (TAPH)  are  being  deleted 
.    and  their  responsibilities  are  being 
redistribiited.  The  chaises  to 
Subchapter  TAP  are  as  follows: 

Section  TAP.IO     The  Office  of 
Proffvm  Benefits  PoZicy— (Organization) 
Delete: 

D.  The  Division  of  Benefit  Continuitv 
(TAPA). 

F.  The  Division  of  Entitiement 
(TAPC). 

H.  The  Division  of  Program 
Requirements  Policy  (TAPG). 

I.  The  Division  of  F^-ogram 
Management,  Research  and 
Demonstration  (TAPH). 

Retitie: 

E.  The  "Division  of  Coverage"  to  the 
"Division  of  Coverage  and  Support" 
(TAPB). 

Reletter: 
"E"  to  "D". 
Establish: 

E.  The  Division  of  Eligibility  and 
Enumeration  (TAPJ). 

F.  The  Division  of  Representative 
Payment  and  Evaluations  (TAPK). 

Section  TAP.20     The  Office  of  Program 
Benefits  Policy— {Functions) 

Delete  in  their  entirety: 

D.  The  Division  of  Benefit  Continuity 
(TAPA). 

F.  The  Division  of  Entitiement 
(TAPC). 

H.  The  Division  of  Program 
Requirements  Policy  (TAPG). 

I.  The  Division  of  Program 
Management,  Research  and 
Demonstraticm  (TAPH). 

Retitie  and  amend  as  follows: 

E.  The  "Division  of  Coverage"  to  the 
"EKvision  of  Coverage  and  Support" 
(TAPB). 

1.  Plans,  develops  and  evaluates  the 
operational  policies,  standards  and 
instructions  and  provides  guidance  to 
field  components  on  issues  related  to 
the  retirement  and  survivors  insurance 
program  in  the  areas  of  coverage  and 
pre-1987  Stete  and  local  repiorting  and 
corrections;  and  to  the  disability 
program  in  common  areas  of  coverage. 

2.  Develops  and  issues  guidelines, 
directives,  instructions  and  operating 
procediues  for  such  coverage  subject 
areas  as  wages,  coverage  and  exceptions, 
earnings  records  and  earnings  records 
corrections  and  discrepancies,  self- 
employment  stetus  and  income, 
religious  exempticms  (including 


determinations  as  to  wdiether  sects  meet 
legal  requirements  fat  exemptions  to 
apply).  State  and  local  coverage,  sututes 
of  limitaticms,  State  and  local 
agreemente.  taxaticm  of  Social  Security 
benefite.  SSA  benefit  estimate 
stetements,  and  territory  aereements. 

3.  Formulates, plans anoimplements 
in-houae  office  automaticm  activities  in 
support  of  program  policy,  studies  and 
administrative  needs. 

Reletter: 

"E"  to  "D". 

Esteblish: 

E.  The  Division  of  Eligibility  and 
Enumeration  (TAPJ). 

1.  Plans,  develops  and  evaluates  the 
operational  policies,  standards  and 
instructions  and  provides  guidance  to 
field  components  on  issues  related  to 
the  retirement  and  survivors  insurance 
program,  the  supplemental  security 
income  program  in  the  areas  of 
applications,  eligibility  and 
enumeration;  and  to  the  disability 
program  in  common  areas  of  eligibility 
and  enumeration. 

2.  Develops  and  issues  guidelines, 
directives,  instructions  and  operating 
procedures  for  such  eligibility  and 
eniuneration  subject  areas  as 
applications,  alien  issues,  evidence, 
relationships,  insured  status,  income 
and  resources,  living  arrangements,  in- 
kind  support  and  maintenance,  work 
incentives,  and  applications  for  Social 
Security  niunbers,  and  interprogram 
relationships  with  food  stamps, 
medicaid  and  medicare. 

F.  The  Division  of  Representative 
Payment  and  Evaluations  (TAPK). 

1.  Plans,  develops  and  evduates  the 
operational  policies,  standards  and 
instructions  and  provides  guidance  to 
field  components  on  issues  related  to 
the  retirement  and  survivors  insiuance 
program,  the  supplemental  security 
income  program  and  the  disability 
program  in  the  areas  of  representetive 
pa3rment  and  outreach. 

2.  Develops  and  issues  guidelines, 
directives,  instructions  and  operating 
procedures  for  such  representative 
payment  subject  areas  as  (in)  capability 
assessment,  investigation  and  selection 
of  pajrees,  use  and  conservation  of 
benefits,  misuse  of  benefits,  ;>ayment  for 
payee  services  and  payee  oversight. 

3.  Manages  demonstration  projects 
and  initiatives  to  target  special 
populations  and  program  issues. 
Evaluates  the  efimrtiveness  of 
demonstrations  and  initiatives  and 
develops  reconunendations  for  new  and 
revised  policies  and  procedures  to 
implement  pit^ram  improvements. 

Amend  as  fofiows: 
G.  The  Division  of  Payment  Policy 
(TAPE). 
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1.  Plans,  develops  and  evaluates  the 
operational  policies,  standards  and 
instructions  and  provides  guidance  to 
field  components  on  issues  related  to 
the  retirement  and  survivors  Insurance 
program  and  the  supplemental  security 
income  program  in  the  areas  of 
compliance  and  payment  policy  and  to 
the  disability  insurance  program  in 
common  areas  of  pa3rment  policy  and 
compliance. 

2.  Develops  and  issues  guidelines, 
directives,  instructions  and  operating 
procedures  for  such  payment  policy 
subject  areas  as  redeterminations, 
reporting,  change  of  address, 
computations,  offset,  overpayments  and 
underpayments,  suspensions  and 
terminations,  garnishments, 
administrative  Hnality,  res  judicata,  due 
process,  IRS  levies,  appeals,  and 
retirement  earnings  test. 

DMod:  October  3.  1996. 
Rould  E.  BfMks, 

Acting  Deputy  Commissioner  for  Human 
Resources. 
(FR  Doc.  96-27941  Filed  10-30-96;  8:45  ami 
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Stfment  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization.  . 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Chapter  S2D.  the  Office  of  the 
Regional  Commissioner  is  being 
amended  to  reflect  major  organizational 
changes  in  subordinate  offices  and  other 
changes  in  functional  descriptions.  The 
changes  are  as  follows: 

Section  S2D.0O  The  Office  of  the 
Regional  Commissioner — (Mission): 

Amend  to  read  as  follows: 

The  Office  of  the  Regional 
Commissioner  (ORC)  serves  as  the 
principal  SSA  component  at  the 
regional  level  and  ensures  effective  SSA 
interaction  with  other  Federal  agencies 
in  the  regions;  State  welfare  agencies: 
State  Disability  Determination  Services 
(DDSs):  and  other  regional  and  local 
organizations.  The  office  provides 
leadership  for  regional  planning, 
implementation  and  evaluation  of 
Agency  goals  and  objeciives  and  is 
accountable  for  the  delivery  of  service 
in  the  administration  of  SSA's 
Retirement,  Survivors  and  DisabiUty 
(RSDI)  programs,  the  Black  Lung 
Benefits  program  and  the  Supplemental 
Secnirity  Income  (SSI)  program.  It  issues 
regional  operating  policy  and 
procedures  for  these  programs  and 
evaluates  program  effectiveness.  It 


implements  national  operational  and 
management  plans  for  providing  SSA 
service  to  the  public  and  directs  a  region 
wide  network  of  field  offices  (FO«), 
teleservice  centers  (TSCa)  and  where 
present,  program  service  centers  (PSCs). 
It  facilitates  integration  and 
coordination  of  SSA  programs  with 
other  Federal  and  State  programs  in  the 
region.  It  provides  overall  management 
direction  for  the  provision  of  personnel 
services  and  administrative  priorities 
and  issues  policy  directives  consistent 
with  national  program  objectives, 
operational  requirements  and  systems 
and  implements  a  regional  SSA  pubUc 
affairs  program.  The  ofRce  maintains  a 
broad  overview  of  administrative 
operations  of  the  regional  offices  (ROs) 
of  SSA's  Office  of  Hearings  and  Appeals 
(OHA)  and  a  data  operations  center  to 
ensure  effective  coordination  of  SSA 
activities  at  the  regional  level. 

Section  S2D.10  The  Office  of  the 
Regional  Commissioner — 
(Organization): 

Delete: 

D.  The  Office  of  the  Assistant 
Regional  Commissioner  for  Program 
Operations  and  Systems  (S2D1B- 
S2DXB). 

E.  The  Office  of  the  Assistant  Regional 
Commissioner  for  Field  Operations 
(S2D14-S2DX4). 

F.  The  Office  of  the  Assistant  Regional 
Commissioner  for  Management  and 
Budget  (S2D17-S2DX7). 

Establish: 

D.  The  Office  of  the  Assistant 
Regional  Commissioner  for  Management 
and  Operations  Support  (S2D1G- 
S2DXG). 

E.  The  Office  of  the  Area  Director 
(S2D1K-I^-M-N,  S2D2K-L-M-N-P-Q, 
S2D3K-L-M-N-P-Q,  S2D4K-L-M-N- 
p_Q_R_S_T.  S2D5K-L-M-N-P-Q-R- 
S-T.  S2D6K-L-M-N-P-a  S2D7K-L- 
M.  S2D8K-L.  S2D9K-L-M-N-P-Q, 
S2DXK-L). 

F.  The  Office  of  the  Teleservice  Center 
Operations  Manager  (S2D2H,  S2D6H). 

H.  The  Mega  Teleservice  Center 
(S2DXI). 

Section  S2D.20  The  Office  of  the 
Regional  Commissioner — (Functions): 

Delete: 

D.  The  Office  of  the  Assistant 
Regional  Commissioner  for  Program 
Operations  and  Systems  (S2D1B- 
S2DXB). 

E.  The  Office  of  the  Assistant  Regional 
Commissioner  for  Field  Operations 
(S2D14-S2DX4). 

F.  The  Office  of  the  Assistant  Regional 
Commissioner  for  Management  and 
Budget  (S2D17-S2DX7). 

Establish: 


D.  The  Office  of  the  Assistant 
Regional  Commiaaioner  for  Management 
and  Operations  Support  (S2D1G- 
S2DXG). 

1.  Provides  support  services  to  SSA 
regional  componwits  not  under  the  line 
authority  of  the  Regional  Commissioner 
(Office  of  the  Inspector  General  (OIGj. 
Office  of  General  Counsel  [OGC], 
Regional  Program  and  Integrity  Review 
[RPIR]  and  OHA). 

2.  Provides  program  leadership  and 
technical  direction  for  regional 
administration  of  the  insurance, 
disability  and  assistance  programs  and 
automated  systems  operations  within 
the  region. 

3.  Facilitates  the  development  and 
interpretation  of  regional  operating 
instructions  and  procedures  covering 
the  retirement,  survivors  and  disability 
provisions  of  title  D  (RSI),  title  XVI  (SSI) 
and  the  Black  Lung  Benefits  program. 
Participates  with  other  regional  officials 
in  the  development  and  initiation  of 
major  regional  initiatives  and  projects; 
directs  assigned  staff  in  conducting 
evaluations  on  the  operational 
effectiveness  of  the  instructions  and 
guidelines  provided. 

4.  Furnishes  technical  advice  and 
coordination  to  the  regional  efforts  in 
administering  SSA's  part  of  the  Food 
Stamp  Program,  to  the  resolution  of 
vocational  rehabilitation  issues  and  to 
the  establishment  of  effective 
relationships  with  groups  and  other 
organizations  having  responsibility  or 
interest  in  income  maintenance  or  social 
service  activities. 

5.  Negotiates  and  coordinates  the 
maintenance  of  agreements  with  the 
States  covering  optional  State  SSI 
supplementation,  mandatory  State  SSI 
supplementation  and  Medicaid 
eligibility  determinations:  also 
administers  State/local  coverage 
provisions.  Participates  in  the  review, 
evaluation  and  resolution  of  Federal/ 
State  financial  management  transactions 
involving  the  programs  administered. 

6.  Provides  program  coordination  and 
administrative  guidance  to  State  DDS 
administratora.  Facilitates  the 
monitoring  and  evaluation  of  the 
operation  of  the  various  disability 
programs.  Facilitates  the  planning, 
development  and  coordination  of  DDS 
budgetary  activities.  Facilitates 
implementation  of  SSA  systems  for  DDS 
and  parent  Agency  structures. 

7.  Furnishes  automated  data 
processing  systems  expertise  and 
assistance  to  SSA  field  and  processing 
center  components,  to  State  DDS'  and  to 
state/local  programs.  Coordinates 
regional  needs  and  interests  in  the 
systems  area  with  the  Associate 
Commissioner  for  Automation  and 
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Support.  Responsible  for  all  systems 
analysis,  programming,  office 
automation,  end-user  computing 
functions  and  systems  modernization 
activities.  Coordinates  the  systems 
needs  and  requirements  of  all  SSA 
components  to  ensure  these  needs  are 
recognized  and  met  in  an  efficient 
manner. 

8.  Furnishes  leadership  and  program, 
systems/automation  and  man^ement 
information  support  to  all  SSA 
components  within  the  region,  OIG, 
OHA  and  other  components,  that  are  not 
under  the  line  authority  of  the  Regional 
Commissioner. 

9.  Provides  managers  and  employees 
with  guidance  and  support  services  on 
all  issues  related  to  SSA  personnel 
management  programs  and  services, 
including  recruitment  and  placement, 
performance  management, 
classification,  pay  administration  and 
benefits,  employee  relations,  leave,  etc. 

10.  Coordinates  and  facilitates  the 
implementation  of  all  recruitment  and 
placement  activities  and  employee 
counseling  services;  processes 
personnel  actions;  classifies  and  reviews 
positions  and  assures  effective  position 
management;  provides  guidance  and 
consultation  on  appeals,  adverse 
actions,  discipline,  performance 
management,  retirement,  health  benefits 
lifia  insurance  and  other  personnel 
management  programs  and  policies. 

11.  Provides  management  officials 
with  guidance  and  assistance  on  all 
aspects  of  the  labor  relations  program, 
including:  impact  and  implementation 
bargaining;  administration  of  negotiated 
agreements;  grievance  and  aifoitration 
proceedings;  investigation/resolution  of 
unfair  labor  practices;  etc. 

12.  Facilitates  the  planning, 
development  and  coordination  of  SSA 
financial  activities  for  SSA  regional 
components.  This  may  also  include  DDS 
budgetary  activities.  Coordinates  a 
variety  of  analytical,  management  and 
staff  functions  in  the  areas  of  budget  and 
resource  management,  including 
regional  multi-year  budget  formulation, 
execution  and  modification.  Provides 
the  staff  expertise  in  the  review, 
traclung  and  evaluation  of  total  financial 
policy  and  its  administration 
throiighout  the  region. 

13.  Facilitates  the  planning, 
development  and  direction  of  the 
acquisition,  procurement  and 
contracting  activities  for  the  region, 
including  the  establishment  and 
maintenance  of  internal  operating 
procedures,  policies,  controls  and 
reports  necessary  to  facilitate 
responsible  acquisition,  procurement 
and  contract  management. 


14.  Analy2»8  the  continuing  need  for 
new  field  fecilities  and  service  in  light 
of  program  expansion,  changing 
socioeconomic  patterns  and 
technological  changes.  Reviews 
recommendations  for  new  facilities  and/ 
or  the  realignment  of  existing  service 
and  administrative  areas  in  terms  of 
conformity  to  established  standards, 
principles  of  sound  administration  and 
overall  management  policy.  Facilitates 
negotiation  with  GSA  to  obtain  new 
space,  relocate  or  expand  facilities  and 
resolve  problems  in  building  services 
and  protection. 

15.  Facilitates  the  design, 
implementation  and  administration  of 
the  Regional  Security  Plan  and 
coordinates  an  ongoing  program  of 
comprehensive  internal  control  reviews. 
Facilitates  the  plaiuing,  direction  and 
coordination  of  internal  security  and 
audit  programs  involving  systems, 
records,  property  and  potential 
beneficiary  or  employee  fraud. 
Coordinates  regional  activities 
responsible  for  ensuring  the  protection 
of  SSA  records  and  systems  against 
misuse  or  manipulation  for  fraudulent 
purposes,  and  for  procedures  and 
techniques  which  will  control  access  to 
these  records  and  systems. 

E.  The  Office  of  the  Area  Director 
(S2D1K-I^M-J<I.  S2D2K-4^-M-N-P-Q, 
S2D3K-^-M-N-P-Q,  S2D4K-L-M-N- 
P-Q-R-S-T,  S2D5K-4y4^-N-P-Q-R- 
S-T,  S2D6K-L-M-N-P-Q,  S2D7K-L- 
M.  S2D8K-L.  S2D9K-L4^-^>I-P^ 
S2DXK-L). 

1.  Provides  overall  direction  and 
leadership  to  district  and  branch  offices 
and,  where  applicable,  TSCs.  Facilitates 
the  establishment  of  long-range 
operating  plans,  schedules,  goals  and 
emphasis  necessary  for  the  attainment 
of  regional  workload  goals.  Coordinates 
area-wide  activities  to  ensure 
consistency  with  national  and  regional 
policies  and  procedures. 

2.  Serves  as  the  facilitator  for  overall 
service  delivery  to  the  public  through 
the  management  of  operational  sites  and 
program  leadership  for  administration 
of  the  insurance,  disability  and 
assistance  programs  including  systems 
support  and  automation.  The 
operational  sites  include  district  and 
branch  offices  and  may  include  TSCs. 

3.  Through  area  public  relations 
programs,  ensures  the  public  is 
informed  of  SSA-administered  programs 
and  assists  the  public  in  obtaining 
benefits.  Responsible  for  experimenting 
and  implementing  initiatives  aimed  at 
enhancing  service  delivery. 

4.  Serves  as  the  focilitator  through 
which  management  and  operational 
aspects  of  district  and  branch  office  and. 


where  applicable,  TSC  renKmsibilities 
and  performance  are  coordiiuited. 
5.  Serves  as  a  principel  point  of 
advice  and  guidance  to  the  Regional 
CoinmissicMier  in  reflecting  the  interests 
of  district  and  branch  offices  and.  where 
applicable.  TSCs  on  operational  and 
administrative  concerns  and 
considerations,  including  the 
determination  of  overall  priorities  for 
the  area.  Facilitates  the  review  and 
analysis  of  administrative  and  program 
management  policies;  reports  significant 
problems  and  trends  to  the  Regional 
Commissioner  and  recommends 
effective  solutions  to  problems 
identified. 

6.  Ensures  that  district  managers  are 
carrying  out  their  assigned 
responsibilities  fully  and  efbctively. 
Assures  sound  working  relationships 
are  established  and  maintained  bet%veen 
district  offices  and  DDSs.  large 
employers,  unions,  medical  associations 
and  (M'ganizations.  Federal,  State,  and 
local  agencies,  major  information  media, 
etc.  Facilitates  the  administration  of 
programs  to  obtain  the  advantages  of 
coordinated,  area-wide  effort  in  such 
fields  as  public  affairs,  community 
relations,  recruiting,  training,  career 
development,  equal  opportunity  and 
parallel  functions. 

7.  Provides  leadership  and  guidance 
to  district  managers  and,  where 
applicable,  TSC  managers  in  the 
effective  utilization  of  budgetary  and 
staffing  allocaticMis  to  ensure  imified 
and  balanced  program  administration. 
Facilitates  the  development  and 
implementation  of  a  program  for 
coordinated  management  of  personnel 
and  %voiUoads. 

F.  The  Office  of  the  Teleservice  Center 
Operations  Manager  (S^2H.  S2D6H). 

1.  Provides  overall  direction  and 
leadership  to  TSCs.  Facilitates  the 
establishment  of  long-range  operating 
plans,  schedules,  goals  and  emphasis 
necessary  for  the  attainment  of  regional 
workload  goals.  Coordinates  TSC 
activities  to  ensure  consistency  with 
national  and  regional  poUcies  and 
procedures. 

2.  Serves  as  the  facilitator  for  overall 
service  delivery  to  the  public  through 
the  management  of  the  TSCs  and 
provides  program  leadership  to  the 
TSCs  for  administration  of  the 
insurance,  disability  and  assistance 
programs  including  systems  support 
and  automation. 

3.  Serves  as  the  fecilitator  through 
which  management  and  operational 
aspects  of  TSC  responsibilities  and 
performance  are  coordinated. 

4.  Serves  as  the  principal  point  of 
advice  and  guidance  to  the  Regional 
Commissioner  in  reflecting  the  interests 
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of  TSCs  on  operational  and 
administrative  concerns  and 
considerations.  Facilitates  the  review 
and  analysis  of  administrative  and 
program  management  policies;  reports 
signincant  trends  to  the  Regional 
Commissioner  and  recommends 
effective  solutions  to  problems 
identified. 

5.  Ensures  that  TSC  managers  are 
carrying  out  their  assigned 
responsibilities  fully  and  effectively. 

6.  Provides  leadership  and  guidance 
to  TSC  managers  in  the  effective 
utilization  of  budgetary  and  staffing 
allocations  to  ensure  unified  and 
balanced  program  administration. 
Facilitates  the  development  and 
implementation  of  a  program  for 
coordinated  management  of  personnel 
and  workloads. 

H.  The  Mega  Teleservice  Center 

(S2DXJ). 

1.  Provides  leadership  and  direction 
in  the  management  and  operation  of  the 
Mega  Teleservice  Center.  Establishes 
long-range  operating  plans,  schedules, 
goals  and  emphasis  necessary  for  the 
attainment  of  regional  workload  goals. 
Coordinates  Mega  TSC  activities  to 
ensure  consistency  with  national  and 
regional  policies  and  procedures. 

2.  Serves  as  the  facilitator  for  overall 
service  delivery  to  the  public  through 
the  management  of  the  Mega  TSC  and 
provides  program  leadership  to  the  TSC 
for  administration  of  the  insurance, 
disability  and  assistance  programs 
including  systems  support  and 
automation. 

3.  Serves  as  the  facilitator  through 
which  management  and  operational 
aspects  of  Mega  TSC  responsibilities 
and  performance  are  coordinated. 

4.  Serves  as  a  principal  point  of 
advice  and  guidance  to  the  Regional 
Commissioner  in  reflecting  the  interests 
of  the  Mega  TSC  on  operational  and 
administrative  concerns  and 
considerations.  Facilitates  the  review 
and  analysis  of  administrative  and 
program  management  policies;  reports 
significant  problems  and  trends  to  the 
Regional  Commissioner  and 
recommends  effective  solutions  to 
problems  identified. 

5.  Ensures  that  subordinate  managers 
are  carrying  out  their  assigned 
responsibilities  fully  and  effectively. 

6.  Provides  leadership  and  guidance 
to  subordinate  managers  in  the  effective 
utilization  of  budgetary  and  staffing 
allocations  to  ensure  unified  and 
balanced  program  administration. 
Facilitates  the  development  and 
implementation  of  a  program  for 
coordinated  management  of  personnel 
and  workloads. 

Revise  as  follows: 


G.  The  OfBoe  of  the  Assistant 
Regional  Commissioner  for  ProoeMing 
Center  Operations  (S2D25.  35,  45.  55. 
75,  95). 

5.  Receives  and  coordinates  new/ 
revised  computer  programs/systems  and 
resolves  exceptions  in  case  processing. 
Maintains  accounting  controls  and 
ensures  that  magnetic  tape  records 
reflect  actual  authorized  payment 
actions. 

Add. 

7.  Where  applicable,  provides 
leadership  and  direction  for  service 
delivery  to  the  public  through  the 
management  of  TSCs  within  the 
respective  region.  Establishes  long-range 
operating  glans,  schedules,  goals  and 
emphasis  necessary  for  the  attainment 
of  workload  goals.  Coordinates  TSC 
activities  to  ensure  consistency  with 
national  and  regional  policies  and 
procedures. 

Dated:  September  25. 1996. 
Ruth  A  Piarc*. 

Deputy  Commissioner  for  Human  Resources. 
IFR  Doa  96-27942  Filed  10-30-96;  8:45  am) 
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STATE  DEPARTMENT 
[PuMc  Nelica  No.  2440] 


OFRCE  OF  THE  UMTEO  STATES 
TRADE  REPRESENTATIVE 

Notloe  Of  Entry  Into  Foroe  of  Trade 
AorMment  WHh  the  Kmgdom  of 
Cambodia  and  the  Grant  of  Moel- 
Fawrad-Nadon  Tiaatmant  to  Producta 
of  Cambodia 

AQBICY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  entry  into  force  of 
trade  agreement. 


I  Sectirtty  Advlaory  Council 
Notice  of  Ctoeed  Meedng 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department- 
Overseas  Security  Advisory  Council  on 
Tuesday  and  Wednesday.  November  19 
and  20.  at  the  U.S.  Department  of  State. 
Washington.  D.C.  Pursuant  to  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b{c)  (1) 
and  (4).  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  commercial  information  will 
be  discussed.  The  agenda  calls  for  the 
discussion  of  classified  and  corporate 
proprietary/security  information  as  well 
as  private  sector  physical  and 
procedural  security  policies  and 
protective  programs  at  sensitive  U.S. 
Government  and  private  sector  locations 
overseas. 

For  more  information  contact  Marsha 
Thurman,  Overseas  Security  Advisory 
Council,  Department  of  State, 
Washington.  D.C.  20522-1003.  phone: 
202-663-0869. 

Dated:  October  21. 1996. 
Gregori*  W.  BaiK. 

Director  of  the  Diplomatic  Security  Service. 
(PR  Doc.  96-27960  Filed  10-3O-96;  8:45  ami 


SUMMARY:  On  October  4. 1996.  the 
Acting  United  States  Trade 
Representative  (USTR)  signed  a  trade 
agreement  with  the  Kingdom  of 
Cambodia  (Cambodia)  obligating 
reciprocal  most-favored-nation 
treatment  between  Cambodia  and  the 
United  States.  The  trade  agreement 
entered  into  force  as  of  October  25. 
1996,  the  efiiective  date  of  this  notice, 
after  which  time  all  pnxJIpcts  of 
Cambodia  entered,  or  withdrawn  from 
warehouse  for  consumption,  shall  be 
granted  most-favored-nation  treatment 
by  the  United  States.  Cambodia  was 
formerly  known  as  "Kampuchea"  and 
appears  as  such  in  the  1996  Harmonized 
Tariff  Schedule  of  the  United  States. 
DATES:  The  effiactive  date  of  this  notice 
is  Friday.  October  25, 1996. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
N.W..  Washington.  DC  20508. 
FOR  FURTHBl  INFOHMATK3H  COMTACT: 

Joseph  Damond,  Director  for  Southeast 
Asia.  (202)  395-6813,  or  Thomas 
Robertson.  Associate  General  Counsel. 
(202) 395-6800. 

SUPPLEMBfTARY  INFORMATION:  On 
September  25. 1996.  President  Clinton 
signed  into  law  H.R.  1642  (Public  l^w 
No.  104-203),  which  makes  products  of 
Cambodia  eligible  for  most-favored- 
nation  (MFN)  treatment  by  the  United 
States  as  of  the  effective  date  of  a  notice 
published  in  the  Federal  Register  by  the 
USTR  that  a  trade  agreement  between 
the  United  States  and  Cambodia 
containing  reciprocal  MFN  obligations 
has  entered  into  force.  Cambodia  is 
currently  referred  by  its  old  name  of 
"Kampuchea"  in  the  1996  Harmonized 
Tariff  Schedule  of  the  United  States.  On 
October  4. 1996.  the  United  States  and 
Cambodia  signed  a  bilateral  trade 
agreement  containing  reciprocal  MFN 
obligations.  Through  an  exchange  of 
written  notes  of  acceptance  of  the  terms 
of  the  agreement  by  the  two  parties  on 
October  25. 1996.  the  parties  brought 
the  agreement  into  force.  Therefore, 
pureuant  to  the  terms  of  Public  Law  No. 
104-203.  products  of  Cambodia  entered, 
or  withdrawn  from  warehouse  for 
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consumption,  on  or  after  October  25. 
1996.  are  granted  MFN  treatment  by  the 
United  States.  Pursuant  to  the  terms  of 
the  trade  agreement,  products  of  the 
United  States  will  receive  reciprocal 
MFN  treatment  bv  Cambodia  as  of  the 
effective  date  of  this  nptioe. 

Jcnnifcr  HiUmaa,. 

General  Counsel. 

IFR  Doc  96-27950  Filed  10-30-96;  8:45  am) 

ISAJNQ  COM  >1»41-« 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secratary 

Reporta,  Fonns  and  Recordkeeping 
Requirementa;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AQBUCY:  Department  of  Transportation 

(DOT). 

ACTION:  Notice. 


SiAMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
biirden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  August 
12,  1996  (FR  61,  page  41820). 
DATES:  Comments  must  be  submitted  on 
or  before  December  2, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  E.  Jones,  Jr.,  Director,  Maritime 
Administration,  MAR-250,  Room  7302, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  Telephone  202-366-5755  or 
fax  202-366-3889.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLBIENrARY  INFORMATION: 
Maritime  Administration  (MARAD) 

TitJe:  Request  for  Waiver  of  Service 
Obligation;  Request  for  Deferment  of 
Service  Obligation:  Request  for  Review 
of  Waiver/Deferment  Decisions. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OA£B  Control  Number:  2133-0510. 

Form  Number:  MA-935,  MA-936, 
MA-937. 

Affected  Public:  Evwy  student  and 
graduate  of  the  USMMA  and  subsidized 
State  maritime  academy  student  incure 
a  mandatory  service  obligation  in  the 
U.S.  merchant  marine. 

Abstract:  Information  collection  is 
necessary  to  determine  if  a  graduate  of 


the  USMMA  or  subsidized  State 
maritime  academy  student  or  graduate 
has  a  waiverahle  situation  that  prevents 
them  from  fulfilling  the  requirements  of 
their  service  obligation  contract.  It  also 
permits  MARAD  to  determine  if  a 
graduate,  who  wishes  to  defer  the 
service  obligation  to  attend  graduate 
school,  may  receive  a  deferment. 

Estimated  Annual  Burden:  TTie  total 
annual  burden  is  67  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Mana^ment  and 
Budget,  725-1 7th  Street,  NW, 
Washington.  DC  20503,  Attention  DOT 
Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  October  22, 
1996. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

IFR  Doc.  96-27944  Filed  10-3O-96:  8:45  am) 
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Reports,  Forma  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Acthrlty  Under  OMB  Review 

AOBWY:  Department  of  Transportation 

(DOT). 

action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the.  Office  of  Management  and  Budget 
(OMB)  for  reinstatement,  with  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  exjiected  burden.  The 
Federal  Register  Notice  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  March  7, 
1996  [FR  61,  page  9103]. 
DATES:  Comments  must  be  submitted  on 
or  before  December  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Kosek,  (202)  366-2590,  and 
refer  to  the  OMB  Control  Number. 


aupnaen- ARY  NvoRMATioN: 

NatMHud  Highway  TiafBc  Safety 
Administration  (NHTSA) 

Title:  Certification  Requirements  for 
State  Grants  for  Dnmk  Driving 
Prevention  Programs. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

OMB  Control  Number:  2127-0501. 

Form  Number:  HS-217. 

Affected  Public:  State  and  local 
governments. 

Abstract:  Title  23  USC  established  a 
Federal  alcohol  incentive  grant  program 
designed  to  enact  strong  effective  anti- 
drunk  driving  legislation  and  improve 
the  enforcement  of  these  laws.  Section 
410  also  promotes  the  development  and 
implementation  of  innovative  programs 
to  combat  impaired  driving.  The 
program  is  administered  by  the  National 
Highway  Traffic  Safiety  Administration. 
Grants  are  awarded  to  States  through 
their  designated  Highway  Safiety  Officer. 

Need  and  Use  of  the  Information:  The 
information  provided  by  the  states  and 
submitted  to  NHTSA  is  used  to 
determine  the  state's  eligibility  to 
Section  410  Alcohol  Incentive  Grant 
funds  and  to  demonstrate  that  they 
continue  to  meet  the  criteria. 

Annual  Estimated  Burden:  The  total 
estimated  annual  burden  is  2,340  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street.  NW, 
Washington,  DC  20503.  Attention  OST 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC,  on  October  24, 
1996. 


Phillip  A. 

Clearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc  96-27945  Filed  10-30-96;  8:45  am) 
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CoMtQuard 
(030  96-0661 

NaOcnal  Envtronmantal  PoUcy  Act 
nnai  Envtronmantal  Impact  StalMnant 
for  tha  USCQ  AUanttc  ProtKtad  Living 
Marina  Raaouroa  MIMIva 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  announces 
the  availability  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Atlantic  Protected  Living  Marine 
Resource  Initiative  (APLMR)  that  it  is 
proposing  for  the  Atlantic  Coast  of  the 
United  States.  The  FEIS  contains  an 
overview  of  the  Coast  Guard  missions 
and  describes  how  the  proposed  action 
aids  the  Coast  Guard  in  its  ab^ty  to 
fulfill  its  missions  and  enhance 
preservation  of  protected  species.  This 
FEIS  was  prepared  concurrently  with  an 
Endangered  Species  Act  consultation 
with  the  National  Marine  Fisheries 
Service. 

DATES:  The  review  period  for  this  FEIS 
will  end  on  9  December  1996. 
ADORCSSCS:  Commandant  (G-O),  U.S. 
Coast  Guard  Headquarters.  2100  2nd  St 
SW.  Washington.  DC  20593-0001. 
ATTN:  CDR  Rooth. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  R.  Rooth  at  (202)  267-1456. 
or  by  fax  at  (202)  267-4427  or  (202) 
267-4222. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  encourages  interested  persons  to 
review  the  FEIS. 

Backgronnd  Information 

On  August  9, 1995,  the  Coast  Guard 
published,  in  the  Federal  Register  (60 
FR  40631).  a  notice  of  availability  and 
request  for  comments  announcing  the 
availability  of  an  Environmental 
Assessment  (EA)  and  a  proposed 
Finding  of  No  SigniBcant  Impact 
(FONSI)  on  Coast  Guard  activities  along 
the  U.S.  Atlantic  coast.  On  October  11, 
1995,  the  Coast  Guard  published  in  the 
Federal  Register  (60  FR  52949).  a  notice 
reopening  and  extending  the  comment 
period  for  the  EA  and  FONSI. 

The  EA  focused  on  the  six  whale  and 
five  turtle  species  listed  as  threatened  or 
endangered  found  along  the  Atlantic 
coast.  The  Coast  Guard  received 
comments  from  Federal.  State,  and  local 
agencies  and  the  public. 

On  April  2.  1996.  the  Coast  Guard 
published,  in  the  Federal  Register  (61 
FR  14590).  a  notice  of  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  assess  the  impacts  of  a  revised 
proposed  project  under  Section 
102(2)(C)  of  the  National  Environmental 


Policy  Act.  The  dedckiD  to  prBpare  an 
EIS  was  the  result  of  new  inJonnation 
conceniiiig  the  October  1995  interaction 
between  a  Coast  Guard  vesaal  and  a 
suspected  Himipback  whole,  as  well  as 
recent  obeervations  of  increased 
Northern  Right  Whale  mortalities,  and 
comments  loceived  in  response  to  the 
EA  and  FONSI. 

The  Coast  Guard  prepared  a  Draft 
Environmental  Impact  Statement  (E^S) 
and  on  July  31. 1996.  published,  in  the 
Federal  KogMar  (61  FR  40062).  a  notice 
of  availability  and  request  for 
comments.  Tha  comment  period  ended 
September  16, 1996.  All  comments 
received  on  the  DEIS  were  considered 
and  addressed  in  the  FEIS. 

Propoeed  Action 

The  FEIS  contains  an  overview  of  the 
Coast  Guard  missions  and  describes 
how  the  proposed  action,  the  Atlantic 
Protectea  Living  Marine  Resource 
Initiative,  aids  ue  Coast  Guard  in 
fulfilling  its  mission  while  enhancing 
preservation  of  protected  species.  The 
propoeed  initiative  in  this  FEIS  woriu  to 
preserve  all  protected  species  in  the 
Atlantic. 

Measures  evaluated  in  the  FEIS        ' 
include: 

1.  Adding  protected  species 
information  as  part  of  the  testing  criteria 
for  the  public  applying  for  USCG 
licenses  to  operate  vessels. 

2.  Training  programs  on  marine 
mammal  identification  for  USCG  vessel 
lookouts. 

3.  Distributing  notices  of  species 
locations  via  marine  radio  (operating  on 
VHF-FM  frequency)  and  the  NAVTEX 
program. 

4.  Surveying  critical  habitat  areas, 
noting  presence  and  activities  of 
protected  species. 

5.  Fooising  on  enforcement  of 
existing  laws. 

6.  Participating  in  regional  whale 
recovery  implementation  groups. 

7.  Establishing  or  modifying  vessel 
traffic  routes. 

8.  Developing  Coast  Guard-Mride  and 
regional  procedures  to  alert  mariners  of 
seasonally  heightened  potentials  for 
interaction  with  protected  species. 

9.  Including  protected  species 
awareness  information  in  USCG  basic 
boating  safety  training  provided  to  the 
public. 

10.  Notifying  the  National  Marine 
Fisheries  Service  regional  office  when  a 
significant  incident  is  brought  to  the 
attention  of  the  Coast  Guard. 

11.  Participating  in  regional  species 
stranding  networks. 

12.  Surveying  lighting  options  for 
Coast  Guard  stations  in  the  vicinity  of 
turtle  nesting  beaches. 


In  its  FEIS,  the  Coast  Guard  evaluates 
the  latest  date  on  the  habite  and  halritats 
of  protected  spedes  ond  the  location  of    ^ 
Coast  Guard  statioos  and  vesseb.  The 
FEIS  also  examines  navigational 
capabilities  of  Coast  Guiud  vessels, 
training  of  Coast  Guard  employees 
regarding  protected  spedes,  and 
possible  modifications  of  vessel  traffic 
control  and  aircraft  operations.  The 
FEIS  also  analyzes  cumulative  impacts 
of  Coast  Guard  assets  operating  together  * 
and  in  conjimction  with  other  vessels. 
This  FEIS  will  serve  as  the  basis  for  the 
Coast  Guard's  final  Record  of  Decision 
(RCH3)  on  the  proposed  APLMR 
Initiative. 

DatwL  October  28. 1996. 


T.I. 

Captain,  U.S.  Coast  Guard.  Chlaf,  Office  of 

AidM  to  Navigation. 

[FR  Doc.  06-2  7M2  Filed  10-30-96;  8:45  am) 
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[COD  96-044] 

bitamaHonal.  Prtvala-Saetor.  Tug  of 
Opportunity  Syslam  Plan 

AQENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  meeting;  request  for 

comments. 

SUMMARY:  This  notice  provides  notice  of 
a  public  meeting  to  obtain  views  and 
comments  from  the  public  on  the 
International  Tug-of-Opportunity 
System  (ITOS)  plan  for  the  Strait  of  Juan 
de  Fuca  and  the  Waters  of  the  Olympic 
Coast  National  Marine  Sanctuary  to  be 
held  on  November  26, 1996.  This  plan 
was  prepared  voluntarily  by  a  cross 
section  of  the  marine  operating 
commimity  in  the  State  of  Washington 
and  British  Columbia,  Canada. 
DATES:  The  meeting  will  be  held 
November  26, 1996,  from  9  a.m.  to  12 
p.m.  and  6  p.m.  to  9  p.m.  Written 
statements  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  November  19, 1996. 
Other  comments  should  reach  the  Coast 
Guard  on  or  before  November  30, 1996. 
ADDRESSES:  The  meeting  will  be  held  in 
the  National  Oceanic  and  Atmospheric 
Administration  Western  Region 
Conference  Center.  Building  Nine 
Auditorium,  7600  Sand  Point  Way  N.E., 
Seattle.  Washington.  Written  materials 
may  be  mailed  to  the  Executive 
Seaetary.  Marine  Safety  Council  (G- 
LRA).  U.S.  Coast  Guard.  2100  Second 
Street  SW.,  Washington.  DC  20593- 
0001 .  or  may  be  delivered  to  room  3406 
at  the  same  address  between  9:30  a.m. 
and  2  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  MFORMATKM  CONTACT: 
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Lieutenant  W.  M.  Pittinan.  Office  of 
Rasponse  (G-MQR-l),  telephone  (202) 
287-0426,  tax  (202)  267-4085.  The 
telephone  nund>er  is  equipped  to  record 
messages  on  a  24-hour  ba^. 

•liPPLEMENTARV  MFORMATION: 

BackgraoiidliifiDnnatifni 

On  November  28. 1995.  the  President 
signed  the  Alaska  Power  Administration 
Asset  Sale  and  Termination  Act  (Pub.  L. 
104-58),  authorizing  mmarta  of  Alaskan 
North  Slope  (ANS)  owte  oil  when 
transported  in  U.S.  fli«  tankers.  Section 
401  of  the  stetute  directs  the  Coast 
Guard  to  submit,  within  15  months  of 
enactment  of  the  Act,  a  plan  to  Congress 
on  the  most  co8t-e£focti^e  means  of 
implementing  an  international  private 
sector  tug  of  opportunity  system.  The 
plan  is  to  indude  s  coordinated  system 
of  communication,  using  exiting  towing 
vesseb  to  provide  timely  emergency 
response  to  a  vessel  in  distress 
transiting  the  waters  within  the 
boundaries  of  the  Olympic  Coast  Marine 
Sanctuary  or  the  Strait  of  Juan  de  Fuca. 
In  order  to  implement  this  action,  the 
Department  of  Transportetion  has 
required  that  the  Coast  Guard  establiah 
marine  safety  requirements  concerning 
crew  qualification,  tug  performance 
capabilities,  and  response  times  which 
any  proposed  international  tug-of- 
opportunity  system  (ITOS}  must  meet  to 
ensiue  marine  environmental  safety.  In 
addition,  the  Coast  Guard  has  proposed 
to  establish  specific  ITOS 
dociunentetion  requirements  needed  to 
properly  describe  the  operation  of  any 
proposed  ITOS  so  that  it  may  be  fully 
evaluated  as  required  by  Public  Law 
104-58. 

These  marine  safety  requirements  and 
documentetion  requirements  are 
contained  in  the  Interim  Report  on  the 
International,  Private-Sector  Tug-of- 
Opportunity  System  for  the  Waters  of 
the  Olympic  National  Marine  Sanctuary 
and  the  Strait  of  Juan  de  Fuca  and  will 
be  revised  based  upon  public  comments 
received  in  a  prior  public  meeting  held 
on  Odober  17, 1996.  The  comments 
from  the  October  17, 1996  meeting  wiU 
be  addressed  in  a  fiiture  notice. 

The  present  meeting  provldra  the 
public  an  opportunity  to  comment 
directly  on  the  ITOS  plan  submitted  by 
the  marine  operating  community  whidi 
the  Coast  Giiord  is  currently  reviewing. 
Initial  copies  of  the  interim  report  were 
provided  to  interested  parties, 
distributed  by  Federal  Register  notice, 
and  distributed  at  the  Odober  17, 1996 
public  meeting.  Additiraial  copies  of  the 
interim  rmort  and  copies  of  the  ITOS 
plan  may  be  obtained  by  contading  the 
Office  of  Response  (G-MOR-1), 


Diiedorate  of  Field  Operations.  US 
Coast  Guard.  2100  Second  Street  SW.. 
Washington  DC  20593-0001  or  by 
contadiiig  the  person  listed  under  TOR 
FtmiHER  MFORMATION  CONTACT. 

Procadnral 

Attendance  is  open  to  the  public. 
Persons  wishing  to  rn»\ift  onl 
presentations  at  the  meeting  slumld 
notify  the  person  listed  under  FOR 
FURTHER  MFORMATION  CONTACT,  no  later 
than  November  19. 1996. 

Infinnation  on  Services  fiir  Individnals 
With  Disabilities 

For  information  on  bdlities  or 
services  for  individuals  %vith  diMbilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  person  listed  xmdet 
FOR  FURTHER  INFORMATION  CONTACT. 

Dated:  October  25, 1996. 
J.CCard. 

/Iaari4diiura7,  U.S.  Coast  Guard.  Chief, 
ttaiine  Safety  and  Environmental  Frotection. 
(FR  Doc  96-27985  FUed  10-30-96;  8:45  am] 
saooto  cone  4ms-i4-m 


Fadaral  Aviation  AdmlnlatFation 

Aviation  Rulemaking  Advisory 
CoHMnltlae  Meeting  on  Training  and 
Quallfleatlona 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  trainingrand 
qualification  issues. 
DATES:  The  meeting  will  be  held  on 
December  11. 1996  at  noon. 
ADDRESSES:  The  meeting  wiU  be  held  at 
the  Regional  Airlines  Association.  Third 
floor.  1200  19th  St  NW.,  Washington. 
DC 


FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Regina  L.  Jones.  (202)  267-9822. 
Office  of  Rulemaking  (ARM-IOOJ,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Ad  (Pub.  L.  92- 
463;  5  U.S.C.  App.  U),  notice  is  herri)y 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  training  and 
qualification  issues.  This  meeting  will 
be  held  December  11, 1996,  at  noon,  at 
the  Regional  Airlines  Association.  The 
agenda  for  this  meeting  will  indude  the 
following:  The  Aircraft  Dispatcher 


Working  Group  ivill  provide  a 
raoommendation  regarding  the  Revision 
of  Certiflcatioo  Requiranents:  Aiioaft 
Dispatdier,  part  65  proposed 
nilemaktng:  ARAC  will  vote  on  whether 
to  ^prove  the  Aircraft  Diapatdwr 
Womng  Group's  racommendatiaii.  The 
Operator  Flight  Attendant  English 
Unguage  Program  Woridng  Group  will 
provide  a  recommendation  on  the 
disposition  of  comments  made  to  the 
Advance  Notice  of  Proposed 
Rulonaking  No.  94-74,  which  proposes 
to  amend  the  applicable  portions  of 
parts  123, 125,  and  135.  ARAC  will 
recommend  and  vote  on  an  appropriate 
rulemaking  action  (e.g.,  notice  of 
propoeed  rule  making,  withdrawal)  or 
issuance  of  advisory  material  in 
reference  to  the  Advance  Notice  of 
Proposed  Rulemaking  No.  94-74.  In 
addition.  ARAC  will  discuss  parte  121 
and  135  training  program  advisory 
circular. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangemente  in  advance  to  present  oral 
stetemente  at  the  meeting  or  may 
present  stetemente  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
thg  meeting,  as  well  as  an  assistive 
listening  devise,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangemente  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  October  25 
1996. 

Thw  as  Tenia. 

Executive  Director  for  Training  and 
Qualifications.  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc  96-27990  FUed  10-30-96;  8:45  am] 
SajJNQ  OOOC  4S1S-1»4I 


Notioa  of  Intant  To  Rule  on  AppUcallon 
To  bnpoaa  and  Uae  the  Revenue  From 
a  Paeeenger  Facfllty  Charge  (PFC)  at 
Dane  Cotmty  Regional  Airport; 
Madtoon,  WIeconsIn 

AQENCT:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intant  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Etane  Coimty 
Regional  Airport  imder  the  provisions  of 
the  Aviation  Safety  and  Capadty 
Expansion  Ad  of  1990  (TitleK  of  the 
Omnibus  Budget  Reconciliation  Ad  of 
1990)  (Pub.  L  101^08)  and  Part  158  of 
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the  Federal  Aviation  Regulations  (14 
CFR  Part  15«). 

OAm:  Comments  must  be  reoeived  on 
or  before  December  2.  1996. 
jumwiliri  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office.  6020  28th  Avenue  South.  Room 
102,  Nifinneepolia,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Peter  L.  Dnhn, 
Airport  Director  of  the  County  of  Dane, 
Madison,  W1  at  the  following  address: 
4000  International  Lane.  Madison,  WI 
53704-3120. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Dane  under  section  158.23  of  Part  158. 
RM  RjmHBI  VtfOMMATION  COffT ACT: 
Sandra  E.  DePottey,  Program  Manager. 
Airports  District  Office.  6020  28th 
Avenue  South.  Room  102,  Minneapolis, 
MN  55450.  612-72S-4221.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
aUfPiJatBITAm  MFOMMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Dane 
County  Regional  Airport  under  the       • 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Fart  158). 

On  October  18,  1996  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  County  of  Dane  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  6.  1997. 

The  following  is  a  brief  overview  of 
the  application. 
PFC  Application  Number:  97-03-C-OO 

MSN 
Level  of  the  proposed  PFC:  $3.00 
Actual  charge  effective  date:  9/1/93 
Proposed  charge  expiration  date:  11/30/ 

2001 
Total  estimated  PFC  revenues: 

$12,128,000 
Brief  description  of  proposed  projectis): 

Land  Acquisition  for  Runway  3/21, 

Construct  Parallel  taxiway  for 

Runway  3/21,  Construct  north 

perimeter  road. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  FAR  Part  135 
Air  Taxi. 


Any  person  may  inspect  tba 
application  in  peracm  at  the  FAA  office 
listed  abofve  under  POH  RJRIMCII 
WOWMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
Uie  County  of  Dane. 

iMued  iQ  Dw  Plaines,  Illinois,  on  October 
23.1996. 


BnitoDel 

Managn:  PhnningfPmg^mming  Branch, 
Airports  Diviuon.  Gnat  Lake*  Reffion. 
(FR  Doc.  flB-27«87  Piled  10-30-«6;  8:45  ami 
lOOOa  4»1*-«S-M 


Nollo*  of  Msnt  To  Ruto  on  Application 
To  Impooo  and  Um  ttw  RwoniM  From 
a  PaaaMigar  FacWty  Charga  (PFC)  at 
Myrtla  Baach  InlamaMonal  Akport, 
Myma  Baaoh,  8C 

AOanCY:  Federal  Aviation 
AdministraUon  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application.  ^^ 


:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Myrtle  Beach 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101^08)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  2, 1996. 
AOOnCBSCa:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
DOT/FAA.  Campus  Building.  1701 
Columbia  Avenue.  Suite  2-260.  College 
Park,  Geoigia  30337. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  C.P. 
Winters.  Director  of  the  Myrtle  Beach 
International  Airport  at  the  following 
addreaa:  1100  )etport  Road,  Myrtle 
Beach,  SC  29577. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Myrtle  Beach 
International  Airport  under  §  158.23  of 
Part  158. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  D.  Cameron  Bryan,  Program 
Manager,  Atlanta  Airports  District 
Office,  DOT/FAA.  1701  Columbia 
Avenue,  Suite  2-260,  College  Park, 
Georgia  30337.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 


*TIOH:TheFAA 

proposes  to  rule  and  Invites  public . 
commsnt  on  the  application  to  impose 
and  uss  the  revenue  from  s  PFC  at 
Myrtle  Beech  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  24. 1996.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Myrtfe  Beach  International 
Airport  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  arit>lication  in  whole  or 
in  part,  no  latM  man  February  15, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3 .00 
Proposed  charge  effective  date:  May  1, 

1997 
Proposed  charge  expiration  date:  May 

31.2008 
Total  estimated  PFC  revenue: 

$14,158,933 
Application  numba-:  97-02-C-OO-MYR 
Bn^  description  of  proposed  projecUs): 

Terminal  A  tilaggage  Claim  Expansion. 

PFC  Administrative  Costs. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to' collect  PFCs:  Air  carriers 
operating  under  Part  135. 
nonscheduled.  whole-plane-diarter 
basis  not  selling  tickets. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofBce 
listed  above  under  TOR  FURTHER 
MFORMATXM  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Myrtle  Beach  International  Airport. 

Issued  in  Atlanta,  Georgia,  on  October  24. 
1996. 

Dell  T.  latvigaii. 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

[FR  Doc  9fr-27988  Filed  10-30-96;  8:45  am) 
aauNQ  oooa  4»i»-is-m 


Fadaral  Railroad  Admlniatratlon 
Patttlon  for  Walvara  of  Compllanca 

In  accordance  with  49  CFR  211.41. 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
the  Federal  safety  laws  and  regulations. 
The  individual  petition  is  described 
below,  including  the  party  seeking 
•relief,  the  regulatory  provisions 


involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Siemens  Tranqrartation  Systems, 
Incorporated  (Sionens) 

Docket  Number  H-96-2 

Siemens  requests  waivers  of 
compliance  with  certain  provisions  of 
the  Federal  Railroad  Administration 
(FRA)  railroad  safety  regulations.  It  is 
seeking  relief  from  sections  of  the 
Railroad  Locomotive  Safety  Standards 
(49  CFR  Part  229).  the  Railroad  Safety 
Appliance  Standards  (49  CFR  Part  231) 
and  the  Railroad  Safety  Glazing 
Standards  (49  CFR  Part  223).  The  relief 
is  being  sought  in  order  to  demonstrate 
the  Regio  Sprinter  (Sprinter)  diesel 
powered  rail  vehicle  in  the  United 
States.  The  planned  demonstration  is 
being  organized  by  Siemens  and  the 
National  Railroad  Passenger  Corporation 
(Amtrak)  in  cooperation  with  several 
transit  districts,  private  rail  operators, 
and  state  departments  of  transportation. 

The  Sprinter  completed  a  5  month 
demonstration  in  Calgary,  Alberta, 
Canada  and  is  currently  in  the  Siemens 
assembly  facility  in  Sacramento, 
California.  Presently  Sprintera  are 
manufactured  by  Siemens  A.G.  in 
Krefeld.  Germany.  Sprinters  are 
presently  in  operation  in  two  locations 
in  Germany  and  one  in  Denmark.  The 
Sprinter  was  developed  to  serve  the 
German  transit  non-electrified 
secondary  lines  about  30  miles  long 
which  link  city-centers  and  mid-size 
towns  with  their  rural  surroundings. 
The  Sprinter  used  in  Calgary  and  which 
will  be  demonstrated  in  3ie  United 
States  was  built  for  a  regional  rail 
authority  in  Germany  and  is  on  loan  for 
the  tour. 

Siemens  states  that  all  necessary 
modifications  will  be  made  to  the 
equipment  in  their  Sacramento  facility. 
The  horn  and  headlights  will  be 
checked  and  brought  into  compliance 
with  Federal  Railroad  Administration 
(FRA)  Railroad  Locomotive  Safety 
Standards,  if  necessary.  Marker  lights 
will  be  verified  for  proper  color  and 
intensity.  The  necessary  communication 
equipment  will  be  installed.  Exterior 
sound  level  tests  will  be  performed  in 
Sacramento.  The  required  air  brake  tests 
and  inspections  will  be  done  prior  to 
any  demonstration  operation. 

The  Sprinter  is  a  double  articulated, 
70%  low  floor,  diesel  hydraulic  train  set 
with  an  operating  cab  at  each  end 
carried  on  an  A+2-t-A  wheel 
arrangement.  The  driven  end  wheels  are 
30  inches  in  diameter  and  the  center 
truck  wheels  are  20  inches  in  diameter. 
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The  Sprinter  carbody  is  approximately 
80  feet  long,  with  a  center  section  of 
approximately  13.5  feet  It  has  a 
maximum  width  of  approximatelv  10 
feet  and  a  height  above  top-of-rail  of 
approximately  11  feet.  The  Sprinter  has 
a  tare  weight  of  approximately  30  ton, 
a  maximum  weight  of  approximately  50 
ton.  seating  capacity  of  74  people  and  a 
maximum  capacity  of  100  people.  It  has 
a  maximum  speed  of  60  mph.  The 
Sprinter  has  retractable  access  ramps  for 
elderly  and  handicapped  passengers. 
The  double-articulated  body  shell  is 
designed  as  a  self  supporting  aluminum 
structure  with  welded  underfivme  and 
bolted  side  walls.  The  side  walls  are  of 
FRP  sandwich  construction,  the  roof  of 
aluminum  sandwich  construction.  Two 
sets  of  two-swing  plug  doors  measuring 
52  inches  are  located  at  each  side  of  the 
sprinter. 

Located  at  each  end  of  the  cab  is  an 
autonomous  drive  system  comprised  of 
a  5-cylinder  tiu'bochaiged  and 
intercooled  MAN  B&W  diesel  engine 
rated  at  198  horsepower  direct 
connected  to  a  reversing  Hurth 
automatic  transmission.  A  carden  shaft 
connects  the  transmission  to  the  axle 
gear  box  assembly.  The  transmission 
includes  a  hydrodynamic  retarder  unit. 
The  two  outer  sections  of  the  railcar  run 
on  single-axle  driving  wheel-sets,  which 
are  connected  to  the  carbody  by  means 
of  longitudinal  steering  rods,  llie  center 
unit  is  carried  on  a  two  axle  truck 
assembly.  The  center  section  is 
connected  to  the  end  sections  through 
flexible  drawbars.  Each  engine  is 
suppled  fit)m  a  350  liter  (92  gallon)  fuel 
oil  reservoir. 

The  Sprinter  brake  system  consists  of 
the  two  transmission  hydrodynamic 
retarders.  a  Knorr  computer  controlled 
air  brake  system  and  an  electromagnetic 
track  brake  at  the  center  truck.  In  a 
normal  service  brake  application, 
braking  is  provided  primarily  by  the 
transmission  retarders,  assisted  by  the 
air  brakes,  as  modulated  by  the 
computer.  This  system  minimizes  brake 
lining  wear.  All  power  and  intermediate 
wheel  sets  are  equipped  with  two  brake 
discs  and  brake  pads.  In  the  event  of  a 
brake  computer  failure,  a  manual  air 
brake  system  can  be  utilized.  The 
electro-magnetic  track  brake  is  provided 
for  emergency  braking  and  derives  its 
power  from  the  24  volt  battery  system. 
The  Sprinter  is  equipped  with  spring- 
loaded  parking  brakes,  which  replaces 
the  handbrakes. 

Siemens  seeks  a  temporary  waiver 
from  compliance  with  the  Railroad 
Locomotive  Safety  Standards  49  CFR 
229.71,  Clearance  above  top  of  rail, 
which  requires  that  no  part  or  appliance 


of  a  locomotive  except  the  wheels, 
flexible  nonmetalic  sand  pipe  extension 
tips,  and  trip  cock  arms  may  be  less  that 
2%  inches  above  top  of  rail.  The 
magnetic  track  brake  of  the  intmmediate 
truck  is  approximately  1-hich  above  the 
top  of  rail.  A  temporary  waiver  is 
requested  from  49  CFR  229.123,  Pilot, 
snowplows  and  end  plates,  which 
requires  an  end  plate  that  extends  across 
both  rails,  a  pilot  or  a  snow  plow.  The 
Sprinter  has  no  end  plate,  snow  plow  or 
pilot  The  ends  are  covered  by  a  shroud 
fabricated  of  fiberglass  with  a  foam  core. 

Seimens  seeks  a  temporary  waiver 
from  compliance  tvith  the  Railroad 
Glazing  Standards.  Section  223.15  (a) 
and  (b),  which  requires  that  all  front  and 
rear  feeing  windows  on  passenger  cars 
must  meet  the  FRA  Type  I  testing 
criteria  and  all  side  feeing  glazing  on 
passenger  cars  must  meet  the  FRA  Type 
n  testing  criteria.  The  windshield  and 
side  facing  glazing  are  of  the  bonded 
frameless  type.  The  windshield  is  made 
of  6.8  mm  (.272  inch)  laminated  safety 
glass  and  the  side  windows  are  made  of 
6  mm  safety  glass  (.24  inch).  The  side 
windows  are  designed  as  sliding 
windows.  Section  223.15(c)  requires 
that  each  passenger  car  be  equipped 
with  minimum  of  four  (4)  emeigency 
side  windows.  The  Sprinter  has  no 
emergency  side  windows,  and  the 
escape  method  is  to  break  the  windows 
with  emergency  hammers  strategically 
located  in  the  passenger  compartments. 
The  four  wide  entrance  doors  located  in 
the  two  sides  of  the  Sprinter  provides  a 
high  proportion  of  door  opening  to  floor 
space  which  provides  for  emergency 
capability.  The  doors  can  be  opened 
manually  &t)m  inside  and  outside 
without  the  assistance  of  compressed  air 
and  electrical  power. 

Siemens  seeks  a  temporary  waiver 
from  Section  231.12(c),  which  requires 
that  each  passenger  car  with  wide 
vestibules  have  two  (2)  horizontal 
handholds  located  near  each  end  on 
each  side  of  the  vestibule  end  sill.  The 
Sprinter  has  no  horizontal  handholds  at 
either  end.  Modifying  the  vehicle 
structure  for  handholds  is  impractical 
for  such  a  short  duration  test.  Section 
231.12(d)  requires  uncoupling  levers. 
The  Sprinter  does  not  have  a 
conventional  AAR  coupler  or 
uncoupling  lever  at  each  end  but  is 
equipped  with  European  style  buffers 
and  hook  and  tumbuckle  drawgear.  A 
tempory  portable  AAR  coupler  will  be 
carried  on  the  Sprinter  for  emergency 
moves. 

Siemens  demonstration  sites  and 
dates  are  as  follows: 


56262 


Fedflral  Regifltar  /  Vol.  61.  No.  212  /  Ttmreday.  October  31.  1996  /  Notices 


Federal  Regjgter  /  Vol.  61.  No.  212  /  Thursday.  October  31.  1996  /  Notices 56263 


19W 

Fobom.  CalifornU Raglonal  T«n«il  of  G«rt«rS«»niento 

Napa  CalilbniJa  Napa  VaJley  Wloe  Trmin  (Privito  jmilrowl). 

Sanjoae.  Califbmia  TranaJt  Authority  of  SanU  Clara  County. 

lanuary.  1M7 

Santa  Cruz,  California ~ Santa  Cn«  Trmait  Diitrict. 

Ocaanside.  (ilifomla North  County  Tranait  Dlatrtct 

Lot  AngelM.  California Loa  Angalaa  MBtrolink. 

Wilhain*.  Arizona Grand  Canyon  Rail%.rayt  (Privata  railroad). 

Fahniary.  1M7 

Auitin.  Texas Capitol  MatPO  Tranait 

Tampa  Florida  Hartllna  Tranalt-Hlllaboiough  County. 

Orlando.  Florida Lynx  Trmntlt-Graaler  OrUndo. 

Much.  1«7 

North  Carolina Triangle  Tianalt-Ralelgh.  Durham,  Chapel  Hill  Dtetrict. 

March/April.  1M7 

New  Jersey N"*»  l«"wy  Tranait. 


V 


The  planned  demonstration  tour  will 
focus  on  locations  where  there  are 
lightly  used  secondary  branch  lines, 
which  could  be  used  for  future 
passenger  service.  Siemens  does  not 
intend  to  demonstrate  the  Sprinter  on 
main  lines  of  operation.  Movement  of 
the  Sprinter  from  demonstration  site  to 
site  will  be  done  as  either  a  rail 
movement  where  short  distances  are 
involved,  or  on  a  special  leased  89  foot 
flat  car  for  long  hauls.  The  moves  will 
be  coordinated  by  Amtrak  and  the  local 
authorities.  In  many  cases  the  Sprinter 
service  will  be  run  on  track  where  there 
is  only  infrequent  switching  operations. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  do<:ket  number  {e.g..  Waiver 
Petition  Docket  Number  H-9«>-2)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration.  Nassif 
Building,  4()0  Seventh  Street,  S.W., 
Washington,  DC  20590. 
Communic-.ation8  received  within  30 
days  of  the  date  of  publication  of  this 
notice  will  be  considered  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.ni.-5  p.m.)  in  Room 
8201,  Nassif  Building.  400  Seventh 
Street.  S.W.,  Washington.  D.C.  20590. 


Issued  in  Washington.  D.C  on  October  28, 
1996. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
|FR  Doc.  96-27971  Filed  10-30-96;  8:45  ami 


NMkmai  Highway  Trafnc  Safety 
AdmMstrallon 

National  Award  for  ttia  Advancement 
of  Motor  Vehicle  Raaearch  and 


AOBCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Announcement  of  award: 
request  for  nominations. 

SUMMARY:  This  notice  announces  the 
National  Award  for  the  Advancement  of 
Motor  Vehicle  Research  and 
Development,  describes  its  background 
and  basis,  and  solicits  nominations  for 
the  award.  It  also  identifies  the  required 
content  for  nominations  and  describes 
the  evaluation  process  and  criteria  to  be 
used  in  making  selections. 
0ATE8:  Nominations  must  be  received 
not  later  than  December  13. 1996. 
A00RES888:  Send  complete  nominations 
with  supporting  information  to  William 
A.  Boehly,  Associate  Administrator  for 
Research  and  Development.  NRD-01, 
National  Highway  Traffic  Safety 
Admini'stration,  400  Seventh  St.  SW, 
Washington,  DC  2f)590.  For  further 
information,  contact  Lx)uis  J.  Brown.  Jr.. 
Special  Assistant  for  Technology 
Transfer  Policy  and  Programs.  NREV-Ol. 
National  Highway  Traffic  Safety 
Administration.  Washington,  DC  20590, 
phone;  202-366-5199.  fax:  202-366- 
5930. 

SUPf>l£MB«TARY  MFOMfUJION:  The     . 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991 


established  a  National  Award  fdr  the 
Advancement  of  Motor  Vehicle 
Research  and  Development.  It  set  the 
basis  for  the  award  as  follows: 

The  Secretary  of  Transportation  shall 
periodically  make  and  present  the 
award  to  domestic  motor  vehicle 
manufacturers,  suppliers,  or  Federal 
laboratory  personnel  who,  in  the 
opinion  of  the  Secretary  of 
Transportation,  have  substantially 
improved  domestic  motor  vehicle 
research  and  development  in  safety, 
energy  savings,  or  environmental 
impact.  No  person  may  receive  the 
award  more  than  once  every  5  yeare.  (15 
use  3711c.) 

This  announcement  is  to  solicit 
nominations  for  the  National  Award  for 
the  Advancement  of  Motor  Vehicle 
Research  and  Development  and  to 

f)rovide  relevant  information.  It  is  the 
ourth  year  of  competition  for  the 
award:  the  third  competition  having 
closed  on  December  15, 1995  after 
having  been  announced  by  Federal 
Register  notice  (60  FR  55645, 
Wednesday.  November  1.  1995).  The 
award  consists  of  a  medal  and  citation 
from  the  Secretary  of  Transportation.  It 
will  be  presented  at  an  appropriate 
ceremony. 

Nominators:  Any  person  may 
nominate  individuals  or  organizations 
he  or  she  believes  are  worthy  of 
receiving  the  award  by  reason  of 
accomplishments. 

Eligibili{^:  Eligibility  for  the  National 
Award  for  the  Advancement  of  Motor 
Vehicle  Research  and  Development  is 
limited  to  domestic  motor  vehicle 
manufacturera,  domestic  supfUiers  to 
the  motor  vehicle  industry,  their 
employees,  and  personnel  of  Federal 
laboratories.  See  the  Definitions  section 
below  for  the  definitions  of  the 
following  terms: 

IDomestic  motor  vehicle  manufacturer. 
Domestic  supplier,  and 


Federal  laboratory. 

Qualifying  Work:  The  award  will 
recognize  work  that  has  substantially 
improved  domestic  motor  vehicle 
research  and  development  in  the  areas 
of  motor  vehicle  safety,  motor  vehicle 
energy  savings,  or  environmental 
impacts  of  motor  vehicles.  The  work 
may  be  a  singular  one  time 
accomplishment  or  it  may  be  a  series  of 
accomplishments  that  have  had 
substantial  effect  over  time.  Examples  of 
the  types  of  achievements  that  fell  into 
the  three  categories  are: 

1.  Sq/irty /mprovement— Vehicular 
technology  that  reduces  the  likelihood 
of  crashes  (crash  avoidance)  or  the 
likelihood  of  serious  injury  when  a 
crash  occurs  (crashworthiness)  or 
otherwise  improves  the  chances  of  post- 
crash  survival/recovery  of  crash  victims. 
Tliis  could  include  research  and 
development  of  instrumentation  or 
biomechanics. 

2.  Energy  SaWng»— Technology  that 
saves  energy  in  the  production  or 
operation  of  motor  vehicles  by  such 
means  as  light  weight  structures,  engine 
and  drive  train  improvements, 
reductions  in  tire  rolling  resistance  or 
aerodynamic  drag,  and  modifications  of 
fuel  characteristics. 

3.  Improvements  in  Environmental 
Quality— Motor  vehicle  technology  that 
reduces  emissions,  reduces  solid  waste, 
reduces  hazardous  waste,  reduces  noise 
(e.g.,  tire  noise),  as  well  as  technology 
that  reduces  waste  byproducts  of  motor 
vehicle  production,  operation,  or 
scrappage. 

Required  Contents  of  Nomination 

•  Names  and  identification  of  specific 
individuals  or  organizations  being 
nominated. 

•  Identification  of  nominator(s)  v»rith 
title(s),  addressees)  and  phone 
numbeKs).  At  least  one  nominator  must 
sign  the  nomination. 

•  Description  of  accomplishments, 
including  the  nature  of  the  specific 
research  and  development 
accomplishment  and  reasons  why  it 
constitutes  substantial  improvement. 
Identify  involvement  of  organization  or 
individual(s)  nominated. 

•  References  for  improvements 
(patents,  awards,  papers,  other 
recognition). 

•  Establish  eligibility  of  nominees. 
Individuals  must  be  past  or  cturent 
employees  of  organization  at  which 
research  and  development  was 
accomplished. 

•  Establish  that  improved  technology 
is  for  motor  vehicles  offered  for  sale  in 
the  United  States. 

Limitation  on  length  of  nomination: 
The  nomination  is  limited  to  10 


numbered  pages  of  8.5  inch  by  11.0  inch 
paper  with  one  inch  margins  and  font 
size  not  less  than  12  point. 

Send  an  original  and  three  copies  of 
the  complete  nomination  to  William  A. 
Boehly,  Associate  Administrator  for 
Researdi  and  Development,  NRD-Ol, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  St.  SW. 
Washington,  DC  20590.  Nomination  will 
be  returned  to  the  nominator  if  it 
includes  a  writtm  request. 

Evaluation  process  and  criteria: 
NHTSA  and  other  Federal  agency  staff 
will  make  an  initial  screening  of  all 
nominations  received  on  or  Iwfore 
December  13. 1996  to  ensure  that  they 
contain  the  required  information  and 
meet  the  statutory  requirements  for 
eligibility  and  field  of  work. 
Subsequentiy,  a  special  panel  will 
evaluate  the  nominations.  NHTSA 
intends  that  the  evaluation  panel  will 
include  experts  in  the  fields  of  energy 
savings  and  enviroimiental  impact  in 
addition  to  motor  vehicle  safety.  The 
panel  will  make  its  evaluations 
according  to  the  following  criteria: 

1 .  Quality  of  cited  work. 

2.  Contribution  of  cited  woi^  to 
improved  safety,  energy  savings  or 
environmental  quality. 

3.  Involvement  of  nominees  with 
cited  work. 

The  Secretary  of  Transportation  will 
then  select  the  awardee  from  among  the 
nominees  receiving  high  evaluations 
from  the  evaluation  panel.  The 
Secretary  may  also  decide  not  to  make 
an  award.  His  decision  is  final. 


the  Federal  Government  and  operated  by  that 
contractor. 

licudo  MaitiBex, 

Administintor. 

(FR  Doc.  96-27838  Filed  10-30-96;  8:45  am] 


Definitions 


For  the  purposes  of  determining 
eligibility  for  the  National  Award  for  the 
Advancement  of  Motor  Vehicle 
Research  and  Development,  the 
following  definitions  will  apply: 

Domestic  motor  vehicle  manufecturer — a 
company  engaged  in  the  production  and  sale 
of  motor  vehicles  in  the  United  States  and 
that  has  majority  ownership  or  control  by 
individuals  who  are  citizens  of  the  United 
States.  (Definition  based  on  that  of  "United 
States-owned  ccMnpany"  in  Section  15  U.S.C 
278n(j)(2)  as  added  by  Public  Law  102-245.) 

Domestic  supplier— a  company  that 
supplies  researdi  and  development,  design 
services,  materials,  parts  and/or  items  of 
equipment  or  machinery  to  a  motor  vehicle 
manufecturer  or  subcontractor 'to  a  motor 
vehicle  manufacturer  cm-  whose  products  are 
used  in  new  motor  vehicles  and  that  has 
majority  ownership  or  control  by  individuals 
who  are  citizens  of  the  United  States. 

Personnel  of  Federal  laboratory- 
Individuals  employed  by  the  Federal 
Government  at  a  bcility  engaging  in  research 
and  development  activities  or  employed  by  a 
contractor  at  such  a  facility  that  is  owned  by 


OEPAimiBIT  OF  THE  TIIEA8URY 

Office  of  the  ComptroHar  of  the 
Currency 

Federal  Raaarva  Syalam 

Federal  Depoatt  Inauranca  CorporaHon 

Submlaaion  for  0MB  Ravlaw; 
Comment  Raquaat 

AQENCtES:  Office  of  the  Coraptrolfer  of 
the  Currency  (OCC),  Treasury:  Board  of 
Govwnors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACnON:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 


summary:  On  February  21, 1995,  the 
OCC,  the  Board,  and  the  FDIC  (the 
"agencies")  requested  approval  from  the 
U.S.  Office  of  Managem«it  and  Budget 
(OMB)  and  published  for  a  30-day 
public  comment  proposed  revisions  to 
the  Country  Exposure  Report.  In 
response  to  public  request  the  comment 
period  was  extended  to  April  21, 1995. 
TTie  agencies  received  comments  from 
one  trade  group  and  one  commercial 
bank.  After  considering  the  comments, 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC),  of  which 
the  agencies  are  members,  has  adopted 
several  modifications  to  the  revised 
reporting  requirements  initially 
proposed. 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35).  Uie  OCC,  tiie 
Board,  and  the  FDIC  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  ot  after 
October  1, 1995,  unless  it  displays  a 
currentiy  valid  Office  of  Management 
and  Budget  (OMB)  control  nimiber. 
Comments  are  invited  on:  (a)  whether 
the  proposed  revisions  to  the  following 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
agencies'  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of -the  agencies'  estimate  of 
the  burden  of  the  information 
collections  as  they  are  proposed  to  be 
revised,  including  the  validity  of  the 
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methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coUecied;  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  December  2,  1996. 
AOOfcaSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  Agencies.  All 
comments,  which  should  refer  to  the 
OMB  control  numberls).  will  be  shared 
among  the  agencies. 

CXX:  Written  comments  should  be 
submitted  to  the  Communications 
Division.  Ninth  Floor,  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Stiwt.  S.W..  Washington,  D.C  20219: 
Attention:  Paperwork  Docket  No.  1557- 
0100  IFAX  number  (202)  874-5274; 
Internet  address: 
reg.comments©occ.  treas.gov  I . 
Comments  will  be  available  for 
inspection  and  photocopying  at  that 
address. 

Board:  Written  comments  should  be 
addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20lh  and  C 
Streets.  N.W.,  Washington.  DC.  20551. 
or  delivered  to  the  Boiurd's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  exc»pt  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261. 8(a). 

FDIC:  Written  comments  should  be 
addressed  to  the  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Cxjrporation.  550  17th  Street,  N.W.. 
Washington.  DC.  20429.  Comments 
may  I>b  hand-delivered  to  Room  F-402, 
1776  F  Street,  N.W..  Washington,  D.C. 
20429,  on  business  days  between  8:30 
a.m.  and  5:00  p.m.  Comments  may  be 
sent  through  facsimile  to:  (202)  898- 
3838  or  by  the  Internet  to: 
comment.<!dfdic.gov.  Comments  will  be 
available  for  inspe<,-tion  at  the  FDIC 
Public  Information  Center,  Room  100. 
801  17th  Street,  N.W.,  Washington,  D.C. 
between  9:00  a.m.  and  4:30  p.m.  on 
business  days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  N4anagement  and  Budget,  New 


Executive  QIBce  Building.  Room  3208, 

Washington.  D.C  20503. 

FOA  RIRTHBI  MPOMMATION  CONTACT:  A 

copy  of  the  reviaed  collection  of 
information  may  be  requested  from  any 
of  the  agency  clearance  ofRoers  whoee 
names  appear  bek>w. 

OCC:  Jessie  Gates,  OCC  Cleerance 
Officer.  (202)  874-5090.  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street.  SW..  Washington.  DC  20219. 

Board:  Mary  M.  McLaughlin.  Board 
Clearance  Officer.  (202)  452-3829. 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets. 
NW..  Washington.  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  only.  Dorothea  Thompson. 
(202)  452-3544.  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  and  C 
Streets.  NW..  Washington.  DC  20551. 

FDIC:  Steven  F.  Hanft.  FDIC  Clearance 
Officer.  (202)  898-^907.  Office  of  the 
Executive  Secretary.  Federal  Deposit 
Insurance  Corporation.  550  17th  Street 
NW..  Washington.  DC  20429. 
SUPPUBMWTARY  MPQMIATION:  Request 
for  OMB  approval  to  extend,  with 
revision,  the  following  currently 
approved  collection  of  information: 
1.  Report  Title:  Country  Exposure 
Report/Country  Exposure 

Inrormation  Report  

Form  Number:  FFIEC  009  and  FFIEC 

009a 
Frequency  of  Response:  Quarterly. 
Affected  Public:  Business  or  other  for 

profit. 
For  OCC: 

OMB  Number:  1557-0100.     

Number  of  Respondents:  60  (FFIEC 

009);  60  (FFIEC  009a) 
Total  Annual  Responses:  480 
Estimated  Time  per  Response:  30 
burden  hours  (FFIEC  009);  5.25 
burden  hours  (FFIEC  009a) 
Total  Annual  Burden:  8.460  burden 
hours. 
For  Board: 

OMB  Number:  7100-0035.     

Number  of  Respondents:  34  (FFIEC 

009);  34  (FTTEC  009a) 
Total  Annual  Responses:  272 
Estimated  Time  per  Response:  30 
burden  hours  (FFIEC  009);  5.25 
burden  hours  (FFIEC  009a) 
Total  Annual  Burden:  4.794  burden 
hours. 
For  FDIC: 

OMB  Number:  3064-0017.      

Number  of  Respondents:  40  (FFIEC 

009);  40  (FFIEC  009a) 
Total  Annual  Responses:  320 
Estimated  Time  per  Response:  30 
burden  hours  (FFIEC  009);  5.25 
burden  hours  (FFIEC  009a) 
Total  Annual  Burden:  5.640  burden 


hours. 

General  Detcription  of  Report:  This 
information  collection  is  mandatory:  12 
U.S.C.  161  (few  national  banks).  12 
U.S.C.  248(a).  1844(c).  and  3906  (for 
state  member  banks),  and  12  U.S.C. 
1817  and  1820  (for  insured  state 
nonmember  commercial  and  savings 
banks).  The  FFIEC  009  is  given 
confldential  treatment  (5  U.S.C.  552 
(b)(4)  and  (b)(8)).  Small  businesses  (that 
is.  small  banks)  are  not  affected. 

Abstract:  The  Country  Exposure 
Report  (FFIEC  009)  is  filed  quarterly 
with  the  agencies  and  provides 
information  on  international  claims  of 
U.S.  banks  and  bank  holding  companies 
that  is  used  for  supervisory  and 
analytical  purposes.  The  information  is 
used  to  monitor  country  exposure  of 
banks  to  determine  the  degree  of  risk  in 
their  portfolios  and  the  possible  impact 
on  U.S.  banks  of  adverse  developments 
in  particular  countries. 

The  Country  Exposure  Information 
Report  (FFIEC  009a)  is  a  supplement  to 
the  FFIEC  009  and  provides  publicly 
available  information  on  material 
foreign  country  exposures  (all  exposures 
to  a  country  in  excess  of  one  percent  of 
total  assets  or  20  percent  of  capital, 
whichever  is  less)  of  U.S.  banks  and 
bank  holding  companies  that  file  the 
FFIEC  009  report.  Reporting  institutions 
must  also  furnish  a  list  of  countries  in 
which  they  have  lending  exposures 
above  .75  percent  of  total  assets  or  15 
percent  of  total  capital,  whichever  is 


Current  Actions:  Revisions  initially 
propcned  for  the  FFIEC  009  consisted  of: 
the  addition  of  two  new  items. 
"Revaluation  Gains  on  Off-Balance- 
Sheet  Items"  and  "Securities  Held  in 
Trading  Accotmts;"  the  deletion  of  the 
item  "Amount  of  Claims  that  Represent 
Guarantees  Issued  by  the  U.S. 
Government  and  its  Agencies;"  the 
combination  of  three  items 
"Commercial  Letters  of  Credit." 
"Standby  Letters  of  Credit  and  Risk 
Participations  Purchased,"  and  "All 
other  Commitments"  into  one  item  "All 
Commitments;"  the  redefinition  of  the 
item  "Trade  Financing"  to  include 
"commercial  letters  of  credit;"  and  the 
revision  of  the  reporting  instructions  to 
require  all  claims  consisting  of 
available-for-sale  securities  to  be 
reported  at  amortized  cost  rather  than  at 
fair  value,  as  well  as  other  minor 
instructional  clarifications.  After 
considering  the  comments,  the 
regulatory  agencies  made  several 
modifications  to  the  initial  proposed 
changes.  Changes  and  comments  are 
disciissed  below. 

Type  of  Review:  Revision. 
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Commenters  generally  supported  the 
revisions  proposed  by  the  regulatory 
agencies  but  also  suggested  additional 
changes  to  the  report  in  order  to  deal 
with  new  financial  and  economic 
realities  and  to  recognize  recent 
approaches  and  arrangements 
undertaken  by  banks  to  manage  and 
reduce  country  exposure.  After 
considering  the  comments,  the  FFIEC 
has  approved  a  revised  Country 
Exposure  Report  (FFIEC  009)  and  a 
revised  Country  Exposure  Information 
Report  (FFIEC  009a)  for  implementation 
as  of  the  March  31, 1997,  report  date. 

The  revised  FFIEC  009  report  consists 
of  two  schedules:  schedule  1,  which 
collects  information  on  the  respondent's 
country  exposure  excluding  claims 
resulting  from  foreign  exchange  and 
derivative  products;  and  schedule  2, 
which  collects  information  on  the 
respondent's  country  exposure  resulting 
from  revaluation  gains  on  foreign 
exchange  and  derivative  contracts  held 
in  the  trading  account.  Schedule  1  is 
substantially  the  same  as  the  revised 
report  as  originally  proposed,  except 
that  the  proposed  memorandum  column 
for  "Revaluation  Gains  on  Off-Balance 
Sheet  Items,"  in  essence,  moved  to 
Schedule  2.  In  addition,  columns  for  the 
breakdown  of  time  remaining  to 
maturity  for  total  claims  on  foreign 
residents  for  "Over  One  Year  to  Two 
Years"  and  "Over  Two  Years  to  Five 
Years"  have  been  combined  into  a 
single  column  for  "Over  One  Year  to 
Five  Years,"  and  the  proposed  column 
for  "Securities  Held  in  Trading 
Accounts"  has  been  redefined  as 
"Assets  Held  for  Trading."  Schedule  2 
was  developed  as  the  result  of  a 
recommendation  fitjm  commenters  that 
mark-to-market  gains  on  foreign 
exchange  and  derivative  contracts 
should  be  re{>orted  on  a  new,  separate 
schedule. 

Revisions  to  the  FFEIC  009a  report 
reflect  the  inclusion  of  a  country's 
exposure  resulting  from  revaluation 
gains  on  derivative  products.  A  new 
column  has  been  added  to  collect  the 
"Amount  of  "Cross-border  Claims 
Outstanding  from  Derivative  Products 
after  Mandated  Adjustments  for 
Transfer  of  Exposure  and  Amount  of  Net 
Local  Country  Claims  from  Derivative 
Products." 

The  specific  comments  received  and 
how  they  were  addressed  by  the 
regulatory  agencies  follow: 

1.  The  commenters  agreed^th  the 
regulatory  agencies  that  information  on 
revaluation  gains  on  foreign  exchange 
and  derivative  contracts  should  be 
included  in  the  report,  but 
recommended  that  the  agencies  collect 
this  information  on  a  separate  schedule. 


Commenters  noted  that  since  the 
Financial  Accounting  Standards  Board 
(FASB)  Interpretation  No.  39  provides 
for  netting  exposure  to  a  counterparty 
resulting  from  revaluation  gains  and 
losses,  regardless  of  currency  or 
maturity,  and  use  of  the  current 
schedule  would  not  be  feasible  for  this 
purpose.  Working  closely  with 
representatives  of  the  major  banks  that 
are  primarily  affected  by  this  reporting 
change,  the  regulatory  agencies 
developed  a  new  schedule  for  foreign 
exchange  and  derivative  contracts.  The 
information  that  is  collected  on  the 
FFIEC  009,  Schedule  2,  will  distinguish 
the  portion  of  an  institution's  gross 
exposure  that  is  comprised  of  on- 
balance  sheet  revaluation  gains  iram  the 
remainder  of  its  on-balance  sheet 
exposure  which  consists  of  funds  the 
institution  has  actually  disbursed.  This 
schedule  is  required  to  be  completed 
only  by  banks  which  report  total  gross 
notional  derivative  contracts  held  for 
trading  in  excess  of  10  bilUon  dollars,  or 
gross  fair  values  of  derivative  contracts 
held  for  trading  in  an  amount  greater 
than  5  percent  of  their  total  assets. 

2.  The  commenters  noted  that  the 
requirement  for  reporting  revaluation 
gains  by  remaining  maturity,  which  was 
proposed  in  the  original  FFIEC  009 
form,  is  not -information  that  is 
maintained  or  readily  available  and 
would  exacerbate  reporting  burdens  for 
U.S.  banking  organizations.  Therefore 
the  agencies  removed  the  requirement  of 
reporting  remaining  maturities  of  these 
gains  in  the  revised  form. 

3.  The  commenters  suggested 
expanding  the  definition  of  "local 
currency  claims  and  liabilities"  to 
include  local  funding  in  either  a  local  or 
non-local  currency.  TTie  commenters' 
view  is  that  claims  of  a  branch  or  a 
subsidiary  of  a  U.S.  bank  in  a  foreign 
country  on  a  resident  of  that  coimtry 
should  not  be  regarded  as  involving 
country  exposure  when  the  claim  is 
funded  in  that  country,  irrespective  of 
whether  the  claim  is  denominated  in  the 
local  currency  or  in  a  non-local 
currency.  The  regulatory  agencies 
concur  with  this  view  and  are  aware 
that  the  need  for  this  approach  becomes 
particularly  important  as  non-local 
currencies  increasingly  become  an 
important  element  of  local  monetary 
systems.  The  commenters  also  suggested 
that  claims  funded  by  nonresidents  that 
expressly  assume  transfer  risk  should  be 
excluded  from  local  country 
calculations.  The  agencies  have  revised 
the  instructions  to  incorporate  this 
suggestion.  In  the  revised  reports,  local 
currency  claims  and  local  currency 
liabilities  have  been  redefined  as  local 
coimtry  claims  and  local  country 


liabilities  where  local  country  liabilities 
may  be  to  residents  or  ncmresidents  of 
the  local  country,  but  whidi  represent 
the  legal  obligations  only  of  the  local 
office  and  fcM-  which  no  payment  is 
guaranteed  at  locations  outside  the 
country  of  that  office. 

4.  For  the  purpose  of  minimizing 
reporting  burden,  commenters 
suggested:  (a)  Excluding  from  the 
reports  revaluation  gains  and  losses  on 
derivatives  and  foreign  exdiange 
contracts  entered  into  with 
counterparties  in  G-10  countries,  on  the 
grounds  that  transfer  risk  in  these 
coimtries  is  considered  to  be  extremely 
low;  and  (b)  exempting  reporting  of 
exposure  that  is  not  significant  to  the 
reporting  institution.  Information 
collected  in  this  report  is  used  to  assess 
exposures  to  possible  sources  of  credit 
risk,  as  well  as  transfer  risk,  and 
exposures  in  G-10  countries  may  be 
relevant  to  this  purpose.  The  report  is 
also  used  to  develop  aggregate 
international  debt  data.  Exposures  that 
may  be  small  relative  to  individual 
institutions  may  be  significant  in  the 
aggregate.  These  suggestions  for  burden 
reduction  were  therefore  not  adopted. 

Commentere  also  suggested  reporting 
exposures  only  after  the  application  of 
arrangements  that  transfer  country 
exposure  to  the  country  of  the  ultimate 
obligor.  The  requirement  that  exposures 
are  reported  gross  of  collateral  and  other 
arrangements  for  transferring  risk  was 
retained  in  schedule  1  because  such 
information  may  be  important  in 
analjrzing  risks  inherent  in  particular 
situations.  Exposures  arising  from 
foreign  exchange  and  derivative 
products  are  generally  (eported  in 
schedule  2,  however,  only  in  the 
country  of  the  ultimate  obligor,  except 
in  certain  circumstances  where  possible 
residual  transfer  risk  may  remain  in,  for 
example,  the  country  where  a  branch 
office  is  located.  Such  exposures  are 
reported  in  these  cases  as  a 
memorandum  item. 

Dated:  October  22, 1996. 
Karen  Soktaton, 

Director,  Lepslative  and  Regulatory  Activities 
Division.  Office  of  the  Ckjmptroller  of  the 
Currency. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  October  25, 1996. 

William  W.  Wiks, 

Secretary  of  the  Board. 

Dated  at  Washington,  DC.  this  23rd  day  of 
October,  1996. 

Federal  Defmsit  insurance  Corparation 
J«Ty  L.  Langlcy, 
Executive  Secretary. 

[FR  Doc.  96-27969  Filed  10-3O-96;  8:45  am] 
aajjNQ  cooc  mio-ss-p.  •»i»-ai-#.  tn4-si-» 
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Intamai  FtovwNM  SwrviM 

NodM  of  OfMn  MMttng  of  ttw 
MonnatkNi  ftoporting  Program 
Advisory  CommitlM 

AOENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

summary:  In  1991  the  IRS  established 
the  Information  Reporting  Program 
Advisory  Committee  (IRPAC).  The 
primary  purpose  of  IRPAC  is  to  provide 
an  organized  public  forum  for 
discussion  of  relevant  information 
reporting  issues  between  the  officials  of 
the  IRS  and  representatives  of  the  payer 
community.  IRPAC  ofiors  constructive 
observations  about  current  or  proposed 
policies,  programs,  and  prooedures  and, 
when  necessary,  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program  (IRP). 

There  will  be  a  meeting  of  IRPAC  on 
Tuesday  and  Wednesday,  November 
19-20, 1096.  The  meeting  will  be  held 
in  Room  3313  of  the  Internal  Revenue 
Service  Building,  which  is  located  at 
1111  Constitution  Avenue.  ^4W.. 
Washington.  DC.  A  summarized  version 
of  the  agenda  along  with  a  list  of  topics 
that  will  be  discussed  are  Usted  below. 

Summarized  Agenda  for  Meeting  on 
November  19-20.  1996 

Tuesday.  November  19.1996 

9:30    Public  Meeting  Opens 
11:30     Break  for  Lunch 
1 :00    Public  Meeting  Continues 
4:30    Ad)oum  for  the  Day 

Wednesday.  November  20.  1996 

9:30    Public  Meeting  Reconvenes 
12:00    Adjourn 

The  topics  that  will  be  covered  are  as 
follows: 

(1)  Logos  on  Certain  Form  1099  Payee 

Statements  Upnlate 

(2)  Summary  of  Recent  Legislative  Tax 

Initiatives 

(3)  Medical  Savings  Accounts  (MSA's) 

(4)  SIMPLE  Plans 

(5)  Escrow  Fund  Disbursements  &  Form 

1099-MISC  Reporting  Issues 

(6)  Domestic  Partners 

(7)  Backup  Withholding  Issues 

(8)  Electronic  Federal  Tax  Payment 

System  (EFTPS)  Update 

(9)  Electronic  Filing  of  the  Form  W-4 

(10)  IRS  Electronic  Information  Services 

(11)  Electronic  Filing  of  Information 
Returns 

(12)  On-Line  TIN  Matchina  Program 

(13)  Reporting  Rollovers  of  Ineligible 
Amounts  to  an  Individual 
Retirement  Account 

(14)  Harmonized  Codes  for  Forms  1099- 
R  and  5329 

(15)  Statutory  Employee  Check  Box  on 
Form  W-2 


(16)  Qoeing  Agreemants  in  Uau  of 
Corrected  Forms  1099  Update 

(17)  Magnetic  Media  Filing  of  Form  W- 
2  to  SSA  for  U.  S.  Territoriea 

(18)  Employee  Classification  Update 

(19)  Tax  Reporting  When  a  Mutual  Fund 
Changes  Traiufior  Agents 

(20)  Reporting  Deposit  Interest  Paid  to 
Canadians 

(21)  Reporting  December/January 
Mutual  Fund  Dividmds 

(22)  C-Notice  Program  Improvements 

(23)  Updating  Employee  Address  on 
Form  W-2C 

NeiR  Last  minute  changes  to  these  topics 
an  possible  and  could  prevent  advance 
notice. 

SUfPtaKNTARY  MFORMATKM:  IRPAC 
reports  to  the  National  Director.  Office 
of  Specialty  Taxes,  who  Is  the  executive 
responsible  for  information  reporting 
payer  compliance  and  is  charged  with 
its  system  wide  planning  and 
improvement.  IRPAC  is  instrumental  in 
providing  advice  to  enhance  the  IRP 
Program.  Increasing  participation  by 
external  stakeholders  in  the  planning 
and  improvement  of  the  tax  system  wdll 
help  achieve  the  goals  of  increasing 
voluntary  compliance  and  reduction  of 
burden.  IRPAC  is  currently  comprised 
of  20  representatives  from  various 
segments  of  the  private  sector  payer 
community.  IRPAC  members  are  not 
p>aid  for  their  time  or  services,  but 
consistent  with  Federal  regulations, 
they  are  reimbursed  for  their  travel  and 
lodging  expenses  to  attend  two  meetings 
each  year. 

DATES:  The  meeting  will  be  open  to  the 
public,  and  will  be  in  a  room  that 
accommodates  approximately  90 
people,  including  members  of  IRPAC 
and  IRS  officials.  Seats  are  available  to 
the  public  on  a  first-come,  first-served 
basis.  In  order  to  get  your  name  on  the 
building  access  list,  notification  of 
intent  to  attend  this  meeting  must  be 
made  with  Ms.  Tommie  Matthews  no 
later  than  Friday.  November  15,  1996. 
Ms.  Matthews  can  be  reached  at  202- 
622-4214  (not  a  toll-free  number). 
Notification  of  intent  to  attend  should 
include  your  name,  organization  and 
phone  number.  If  you  leave  this 
information  for  Ms.  Matthews  in  a 
voice-mail  message,  please  spell  out  all 
names.  A  draft  of  the  agenda  will  be 
available  via  facsimile  transmission  the 
week  prior  to  the  meeting.  Please  call 
Ms.  Matthews  on  or  after  Tuesday, 
November  12, 1996  to  have  a  copy  of  the 
agenda  faxed  to  you.  Please  note  that  a 
draft  agenda  will  not  be  available  until 
Tuesday.  November,  12, 1996. 
A00RE88ES:  If  you  would  like  to  have 
IRPAC  consider  a  written  statement  at  a 
future  IRPAC  meeting  (not  the 


November  1906  meeting),  please  write 
to  Kate  LaBuda  at  IRS.  Office  of 
Specialty  Taxes.  CP£X:ST  J>C.  Room 
2013, 1111  Constitution  Avenue.  NW., 
Washington.  DC  20224. 

FOR  FURIMER  MFORMATKM  CONTACT:  To 
give  notification  of  intent  to  attend  this 
meeting,  call  Ms.  Tommie  Matthewrs  at 
202-622-4214  (not  a  toll-free  niunber). 
For  general  information  about  IRPAC 
call  Kate  LaBuda  at  202-622-3404  (not 
a  toll-free  number). 

Dated:  October  17. 1996. 

Approved: 
Kale  LaBuda. 

(Acting)  Director.  Office  of  Payer  Compliance. 
Office  of  Specialty  Taxes. 
IFR  Doc  96-27863  Filed  10-30-96;  8:45  am) 


UNTTED  STATES  INFORMATION 
AGENCY 

Edmund  S.  MuaU*  and  Frotdom 
Support  Act  Qraduat*  FMIowship 
Programs  Host  mstltutton  Competition 

ACTION:  Notice — announcement. 

SUMMARY:  The  Office  of  Academic 
Programs,  European  Branch,  of  the 
United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Af&irs  armounces  opportunities  for 
regionally  and  professionally  accredited 
U.S.  institutions  olforing  degree  and 
executive  education  programs  at  the 
master's  level  in  business 
administration,  education 
administration,  economics,  journalism/ 
mass  communications,  law,  library  and 
information  science,  public 
administration  and  public  policy  to  host 
graduate  students  frtim  Armenia, 
Azerbaijan*,  Belarus,  Estonia,  Georgia. 
Kazakstan,  Kyrgyzstan,  Latvia, 
Lithuania,  Moldova,  Russia,  Tajikistan, 
Turkmenistan,  Ukraine,  and 
Uzberkistand  for  one-  to  two-year  degree 
or  non-degree  programs  imder  the 
auspices  of  the  1997  Edmimd  S.  Muskie 
and  Freedom  Support  Act  Graduate 
Fellowship  Programs. 

Application  Information:  The 
Edmund  S.  Muskie  and  Freedom 
Support  Act  (FSA)  Graduate  Fellowship 
Pro-ams  are  comprised  of  one-  to  two- 
year  Masters-level  academic  programs 
and  a  three-month  internship  program. 
Pending  available  funding,  the  1997 
Muskie  and  FSA  Graduate  Fellowship 
Programs  will  be  administered  by  USIA 
through  cooperative  agreements  with 
the  American  Council  of  Teachere  of 
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Russian/American  Council  for 
Collaboration  in  Education  and 
Language  Study  (ACTR/AOCELS)  and 
the  Soros  Foundations/Open  Society 
Institute  (Soros/OSI).  Under  these 
Agreements  ACTR  and  Soros/OSI  will  be 
responsible  for  recruitment,  selection, 
academic  placement,  and  monitoring  of 
Fellows.  Interested  institutions  should 
contact  these  organizations  for 
additional  program  and  application 
information: 

For  programs  in  Business 
Administration,  Economics,  Library  and 
Information  Science,  Public 
Administration,  and  Public  Policy.  Kent 
Lewis.  ACTR/ACCELS.  1776 
Massachusrtts  Avenue.  NW,  Suite  700. 
Washington.  DC  20036,  E-Mail: 
fellowsdactr.org. 

For  programs  in  Law.  Education 
Administration  and  Journalism/Mass 
Commimications:  Kristin  Crosby,  Open 
Society  Institute,  888  Seventh  Avenue, 
Floor  31.  New  York.  NY  10106.  E-Mail: 
kcrosbyesorosny.org. 

Current  host  institutions  should 
contact  the  above  organizations  for 
renewal  applications. 

Applications  must  be  received  by 
5pm  Washington.  DC  time.  Friday. 
February  28, 1997.  Faxed  copies  or 
applications  mailed  on  Friday.  February 
28. 1997.  but  received  later  will  not  be 
accepted. 

Additional  Information:  Increases  in 
program  expenses  together  with  reduced 
overall  govenunent  funding  for 
exchange  programs  make  cost-sharing 
arrangements  with  host  institutions  a 
critical  part  of  the  Muskie  and  FSA 
Graduate  Fellowship  Programs. 
Preference  will  be  given  to  institutions 
that  can  provide  cost-sharing  toward 
tuition,  fees,  and/or  room  and  board 
expenses.  Cost-sharing  may  also  be  in 
the  form  of  other  direct  program  and 
participant  costs. 

The  Edmund  S.  Muskie  and  Freedom 
Support  Act  Graduate  Fellowship 
Programs  are  not  intended  as  precursors 
to  doctoral  studies  in  the  United  States. 
At  the  end  of  their  designated  academic 
and  internship  Programs.  Fellows  are 
required  to  return  to  their  home 
countries  to  fulfill  the  two-year  home 
residency  requirement  as  specified  in 
the  Exchange  Visitor  (J- Visa)  regulations 
and  the  Muskie  and  FSA  Graduate 
Fellowship  Programs  Terms  and 
Conditions. 

ACTR/ACCELS  and  Soros/OSI  will 
not  approve  the  transfer  of  visa 
sponsorship  to  universities  or  the 
extension  of  visas  for  the  purpose  of 
Ph.D.  programs,  extended  practical 
training,  or  other  additional  academic 
study.  Universities  that  do  not  comply 
with  the  policies  of  the  Muskie  and  FSA 


Graduate  Fellowship  Programs  and  J- 
Visa  regulations  will  be  removed  frtm 
the  pool  of  host  institutions. 


Programs  with  Azeibeijan  are 

subject  to  restrictions  of  Section  907  of  the 
Freedom  Support  Act:  Employees  of  the 
Govenunent  of  Azerbaijan  or  any  of  its 
instrumentalities  are  excluded  from 
participation,  and  no  U.S.  participant 
overseas  may  work,  for  the  Government  of 
Azertiaijan  or  any  of  its  instrumentalities.  In 
addition,  the  Government  of  Azerbaijan  or 
any  of  its  instrumentalities  will  have  no 
control  in  the  actual  selection  of  participants. 

Dated:  October  25, 1996. 
Dell  Peadefgrast. 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

IFR  Doc.  96-27926  Filed  10-30-96;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Agency  kiformatlon  CoUectton 
Activities:  Propoeed  CoUectton; 
Comment  Reqiieet 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.            • 
action:  Notice. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
informati(Hi  collection.  This  request  for 
comment  is  being  made  piusuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Uw  104-13:  44  U.S.C. 
3S06(c)(2MA)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  December  30, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Veterans  Benefits  Administration 
(20S52),  Department  of  Veterans  Afiiairs. 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420.  All  written  comments  will 
become  a  matter  of  public  record  and 
will  be  summarized  in  the  VBA  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  In  this  document  VBA 
is  soliciting  comments  concerning  the 
following  information  collection: 
OMB  Control  Number:  2900-0423. 


Titles  and  Form  Numbers:  Invitation, 
Bid.  and/or  Acceptance  or 
Authorization.  VA  Form  26-6724. 

Type  of  Review:  Revision  of  a 
currently  approved  collecti(m. 

Need  and  Uses:  The  form  is  used  to 
solicit  competitive  bids  or  serves  as  a 
work  order  for  the  repair  of  properties 
acquired  by  the  VA.  In  addition,  the 
form  serves  as  a  record  of  a  contractor's 
bid,  the  VA's  acceptance  of  a  bid, 
inspection  of  completed  work,  and  a 
contractor's  invoice  and  payment 
authorization. 

Current  Actions:  In  the  operation  of 
home  loan  activities  authorized  by  38 
U.S.C,  Chapter  37,  the  VA  acquires 
residential  properties  which  are 
rehabilitated  and  rented  or  sold. 
Without  the  use  of  VA  Form  26-6724, 
the  VA  would  have  to  rely  on 
contractors  to  submit  bids  on  separate 
documents  and  would  not  have  the 
advantage  of  a  single  record  of  each 
repair  program's  specification,  bid, 
acceptance,  inspection,  and  payment 
authorization. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Total  Annual  Burden: 
25,000  hours. 

Estimated  Total  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Number  of 
Respondents:  50,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Nancy  Kessinger,  Veterans  Benefits 
Administration  (20S52),  810  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
telephone  (202)  273-7079  or  F/0(  (202) 
275-4884. 


Dated:  October  18, 1996. 

By  direction  of  the  Secretary. 
William  T.  Morgan, 
Management  Analyst. 
IFR  Doc.  96-27895  Filed  10-30-96,  8:45  ami 
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Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGB4CY:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
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information  collection.  This  raquest  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13:  44  U.S.C 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  teciiniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  December  30, 
1996. 

AOORE88E8:  Oirect  all  written  comments 
to  Veterans  Benefits  Administration 
(20S52),  Department  of  Veterans  Albin. 
810  Vermont  Avenue.  NW,  Washington, 
DC  20420.  All  written  comments  will 
become  a  matter  of  public  record  and 
will  be  sununarized  in  the  VBA  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  In  this  document  VBA 
is  soliciting  comments  concerning  the 
following  information  collection: 
OMB  Control  Number:  2900-0353. 
Title  and  Form  Number:  Certification 
of  Lessons  Completed,  VA  Form  22- 
6553b. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information 
collected  on  the  form  is  used  to 
determine  the  number  of  lessons 
completed  by  the  student  and  serviced 
by  the  school,  and  if  necessary  to 
determine  the  date  of  completion  or 
termination  of  correspondence  training. 
Without  this  information,  the  VA  would 
be  unable  to  determine  the  proper 
payment  or  the  student's  status. 

Current  Actions:  The  VA  is  authorized 
to  pay  educational  assistance  for 
correspondence  training  under  Title  38, 
U.S.C,  Chapters  30,  32,  and  35,  Title  10, 
U.S.C.  Chapter  1606,  and  Section  903  of 
Public  Law  96-342.  BeneHts  are  payable 
quarterly  based  on  the  number  of 
lessons  completed  by  the  student  and 
serviced  by  the  school.  Benefits  are  not 
payable  when  training  is  interrupted, 
discontinued  or  completed.  The  student 
uses  the  form  to  apply  for  benefits  for 
correspondence  training.  On  the  form 
the  student  verifies  the  number  of 
correspondence  le.ssons  completed.  The 
student  then  gives  the  form  to  the 
Certifying  Official  at  the  s<;hool  to 
certify  the  number  of  lessons  serviced 
by  the  school. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Estimated  Annual  Burden:  3.186 
hours. 


Egtimated  Average  Burden  Per 
Respondent:  10  minutes. 
Frequency  ofBespoase:  Quarterly. 

Estimated  Number  (^  Respondents: 
6.330. 

FOR  FURTHER  MFORMATKM  OOKTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  AfEairs,  Attn: 
Nancy  Kesainger,  Veterans  Benefits 
Administration  (20S52).  810  Vermont 
Avenue.  NW.  Washington.  DC  20420, 
telephone  (202)  273-7079  or  FAX  (202) 
275-4884. 

Dated:  October  18. 1996. 

By  direction  of  the  Secretary. 
WilUaa  T.  Mofsaa. 
Management  Analyst. 

(PR  Doc  96-27896  Piled  ia-3<M)6:  8:4S  am) 
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Agency  In! 
ActlvM««: 
ConwiMnt 


aobucy:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(cM2)(A)).  CcMnments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  as|>ects  of  the 
information  collection. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  December  30, 
1996. 


Direct  all  written  comments 
to  Veterans  Benefits  Administration 
{20S52),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420.  All  written  comments  will 
become  a  matter  of  public  record  and 
will  be  summarized  in  the  VBA  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  In  this  document  VBA 
is  soliciting  comments  concerning  the 
following  information  collection: 
OMB  Control  Number:  2900-0009. 


Titles  and  Form  Numbers:  Disabled 
Veterans  Applicatian  for  Vocational 
RehabiUtation,  VA  Form  28-1900. 
Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Need  and  Uses:  The  form  is  used  by 
service-connected  disabled  veterans  and 
servicepersons  awaiting  discharge  for 
disability  to  apply  for  vocational 
rehabilitation  benefits.  The  information 
is  used  by  the  VA  to  evaluate  an 
applicant's  claim  for  benefits. 

Current  Actions:  The  VA  evaluates  the 
information  for  completeness  and 
verifies  the  information  against  the  VA 
file  data  to  determine  if  the  claimant 
meets  basic  criteria  for  benefits.  If  so, 
the  applicant  is  scheduled  for  an 
evaluation  appointment  with  a 
counseling  psychologist. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden: 
7,500  hours. 

Estimated  Total  Average  Burden  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Number  of 
Respondents:  30,000. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Afliairs,  Attn: 
Nancy  Kassinger,  Veterans  Benefits 
Administration  (20S52).  810  Vermont 
Avenue,  NW,  Washington,  DC  20420. 
telephone  (202)  273-7079  or  FAX  (202) 
275-4884. 

Dated:  October  18. 1996. 

By  direction  of  the  Secretary. 
William  T.  Morgan, 
Management  Analyst. 
[PR  Doc.  96-27897  Pilod  10-30-96;  8:45  am] 


Agency  Infonnatton  Coilectton 
Activities  Propoeed  CoUecHon; 
Comment  Request 

AQBICY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  1Q4-13:  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
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address  the  accuracy  of  the  burdm 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collecticMi  techniques  or  the  use  of  other 
forms  of  infonnation  technology,  as  well 
as  other  relevant  aspects  of  the 
infbrmatian  collection. 

DATES:  Written  comments  and 
recommendations  on  the  pro|)osal  for 
the  collection  of  information  should  be 
received  on  or  before  December  30, 
1996. 

ADDRESSES:  Direct  all  vmtten  comments 
to  Veterans  Benefits  Administration 
(20S52),  Department  of  Veterans  AQairs. 
810  Vennont  Avenue.  NW.  Washington, 
DC  20420.  All  written  comments  will 
become  a  matter  of  public  record  and 
will  be  summarized  in  the  VBA  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  In  this  document  VBA 
is  soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0114. 

Titles  and  Form  Numbers:  Statement 
of  Marital  Relationship.  VA  Form  21- 
4170. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  to 
develop  the  evidence  necessary  to  make 
a  detennination  as  to  whether  a  claimed 
'  common  law  marriage  can  be 
recognized  by  the  VA. 

Current  Actions;  Title  38  U.S.C, 
103(c)  provides  that  a  marriage  is  vaUd 
for  VA  piuposes  if  it  is  valid  under  the 
laws  of  the  place  where  the  parties 
reside  at  the  time  of  the  marriage.  A 
number  of  states  recognize  common  law 
marriages. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden: 
3,000  hours. 

Estimated  Total  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency.of  Response:  On  occasion. 

Estimated  Total  Number  of 
Respondents:  6,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Nancy  Kessinger,  Veterans  Benefits 
Administration  (20S52),  810  Vermont  • 
Avenue,  NW,  Washington,  DC  20420, 
telephone  (202)  273-7079  or  FAX  (202) 
275-4884. 

Dated:  October  18, 1996. 

By  direction  of  the  Secretary. 
WiUlamT.Kfoiian, 
Management  Analyst. 
(PR  Doc.  96-27898  Filed  10-30-96;  8:45  am) 


Agency  infuinullon  Collecllon 
AedvWaa:  Prapoaed  Collaoliotu 
Comment  Ra(|iieat 

AQBICV:  Veterans  Benefits 

Administration.  Department  of  Veterans 

AfEairs. 

AcnOM:  Notice. 

SUMMARY:  As  part  of  its  continiung  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administraticm  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burdra 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  infonnation  should  be 
received  on  or  before  December  30. 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Veterans  Benefits  Administration 
(20S52),  Department  of  Veterans  AfEairs. 
810  Vermont  Avenue.  NW.  Washington. 
DC  20420.  All  written  comments  will 
become  a  matter  of  pubUc  record  and 
will  be  summarized  in  the  VBA  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  In  this  docimient  VBA 
is  soUdtlng  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0105. 

Titles  and  Form  Numbers:  Statement 
of  Witness  to  Accident.  VA  Form  Letter 
21-806. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  letter  is 
used  in  support  of  claims  for  disability 
benefits  iM^ed  on  disability  which  is  the 
result  of  an  accident.  The  infonnation 
given  by  a  vatness  to  the  accident  is 
used  as  a  source  to  gather  specific  data 
regarding  the  accident  and  to  obtain 
bom  the  wdtness  opinions  as  well  as 
facts  based  on  his  or  her  own  knowledge 
and  beliefe  regarding  the  accident. 

Current  Actions:  ine  form  letter  is 
used  to  help  the  VA  gather  information 
to  comply  wdth  Title  38.  U.S.C.  105. 
1110. 1131.  and  1521a,  which  provide 
basic  requirements  for  line  of  duty  and 
misconduct  determinations.  Benefits 
may  be  paid  if  a  disability  is  incurred 
in  the  line  of  duty  and  is  not  the  result 
of  the  veteran's  own  willful  misconduct. 

Affected  Public:  Individuals  or 
households. 


Estimated  Total  Annual  Burden: 
4.400  hours. 

Estimated  Total  Average  Burden  Pv 
RKDondent:  20  minutes. 

nequencyof  Response:  On  occasion. 

Estunoted  Total  Number  of 
Respondents:  13,200. 
FOR  FURfTHER  WTOnMATIOIl  OONT  ACT: 
Requests  for  additional  infonnation  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Afiairs.  Attn: 
Nancy  Kessinger.  Veterans  Benefits 
Administration  (20S52).  810  Vermont 
Avenue.  NW.  Washington.  DC  20420, 
telephone  (202)  273-7079  or  FAX  (202) 
275-4884. 

Dated:  October  8, 1996. 

By  direction  of  the  Secretary. 
William  T.  MorgaiL 
Management  Analyst. 

(PR  Doc  96-27899  Piled  10-30-M;  8:45  am) 
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Agency  Information  Collection 
Activities;  Propoeed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

action;  Notice. ^^_ 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwoik  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  infonnation  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and  ' 

recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  December  30, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Veterans  Benefits  Administration 
(20S52),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue.  NW,  Washington, 
DC  20420.  All  written  comments  will 
become  a  matter  of  public  record  and 
Mdll  be  simimarized  in  the  VBA  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  In  this  document  VBA 
is  soliciting  comments  concerning  the 
follovring  information  collection: 

OAffl  Control  Number:  2900-0191. 

Titles  and  Form  Numbers: 
Application  for  I>esignation  as 
Management  Broker.  VA  Form  26-6685. 
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Type  of  Review:  Extension  oft 
currently  approved  collection. 

Need  ana  Uses:  It  is  the  general  policy 
of  the  VA  to  utilize  the  services  of  local 
brokers  in  the  sale  and  management  of 
VA-owned  properties.  Generally 
management  activities  are  conducted  by 
staff  personnel  only  when  the  property 
is  in  cloee  proximity  to  a  VA  Qeld 
station  and  no  reputable  local  brokers 
are  Milling  to  represent  the  VA.  Each 
management  broker  wishing  to 
represent  the  VA  must  submit  a  signed 
VA  Form  26-6685.  The  information 
collected  on  the  form,  as  well  as  other 
relevant  material,  such  as  a  credit 
report,  is  used  to  determine  the 
qualifications  and  acceptability  of  those 
management  brokers  who  apply  to 
participate  in  this  proeram. 

Current  Actions:  Title  38  U.S.C, 
3720(a)(6)  authorizes  the  VA  to 
maintain,  renovate,  repair,  modernize, 
lease,  or  otherwise  deal  with  any 
property  acquired  or  held  pursuant  to 
this  Chapter.  Also  Title  38  U.S.C,  513 
authorizes  the  VA  to  enter  into  contracts 
or  agreements  with  private  or  public 
agencies  or  persons  for  necessary 
services  in  order  to  carry  out  the 
purposes  of  those  laws.  Accordingly,  the 
VA  has  established  a  management 
broker  program  whereby  fee  personnel 
are  hired  to  carry  out  specific  property 
management  responsibilities  for  those 
properties  acquired  by  the  VA  under 
Utle  38  U.S.C,  Chapter  37. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Total  Annual  Burden:  63 
hours. 

Estimated  Total  Average  Burden  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  One-time. 
Estimated  Total  Number  of 
Respondents:  250. 
FOn  FURTHER  MFORMATION  COMTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs.  Attn: 


Nancy  Keoinger,  Veterans  Benefits 
Administration  (20852),  810  Vermoot 
Avenue,  NW.  Washington.  DC  20420, 
telephone  (202)  273-7079  or  FAX  (202) 
275-4884. 

Dated:  October  18. 1996. 

By  direction  of  th«  Secretary. 
WllHawT  Mergee 
S4anagenient  Analyst 
(PR  Doc.  M-27900  Filed  10-30-M:  8:45  am) 


Agency  Information  Collection 
AcllvMee:  Propoeed  Collection: 
Comment  Requeet 

AQCNCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  colleetion.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13:  44  U.S.C 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  m<ninit»«i  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  December  30, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Veterans  Benefits  Administration 
(20S52).  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420.  All  written  comments  will 


became  a  matter  of  puUic  record  and 
will  be  summarized  in  the  VBA  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  In  this  document  VBA 
is  soliciting  comments  concerning  the 
following  infbnnation  collection: 
OMB  Control  Niunber  2900-0067. 
Titles  and  Form  Numbws: 
Application  for  Automobile  or  Other 
Conveyance  and  Adaptive  Equipment. 
VA  Form  21-4502. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  to 
determine  if  the  veteran  has  established 
entiUement  to  an  automobile  allowaace 
or  adaptive  equipment. 

Current  Actions:  The  information 
requested  imder  the  authority  of  TiUe  38 
U.S.C  3901-3904  provides  eligibility  to 
an  automobile  or  other  conveyance  if 
the  eligible  person  meets  the  disability 
requirements. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden:  375 
hours. 

Estimated  Total  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Number  of 
Respondents:  1 ,500. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affiairs,  Attn: 
Nancy  Kessinger.  Veterans  Benefits 
Administration  (20S52),  810  Vermont 
Avenue.  NW.  Washington,  IX:  20420. 
telephone  (202)  273-7079  or  FAX  (202) 
275-4884. 

Dated:  October  18. 1996. 

By  direction  of  the  Secretary. 
WUliam  T.  Morgan. 
ManagBomnt  Analyst. 

IFR  Doc.  96-27901  Filed  10-30-^96;  8:45  am) 
aajJNQ  coot  ssao-01-p 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  oonections  of  previously 
put)lished  Presidential,  Rule,  Proposed  Rule, 
and  F4olioe  documents.  These  corrections  are 
prepared  t)y  theOffice  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewtwre  in  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

Interpretation  Regarding  Use  of 
Electronic  Media  by  Commodity  Pool 
Operators  and  Commodity  Trading 
Advisors 

Correction 

In  rule  document  96-26949  beginning 
on  page  54731  in  the  issue  of  Tuesday, 
October  22. 1996  make  the  following 
corrections: 

1.  On  page  54732,  in  the  first  column, 
in  the  ADDRES^S  section,  in  the  last 
line,  "secretarycftc.gov."  should  read 
"secretary®cflc.gov. " 

2.  On  the  same  page,  in  the  same 
column,  in  the  FOR  FURTHER 
INFORMATION  CONTACT:  section,  in 
the  last  line,  "tmcftc.gov."  should  read 
"tm©cftc.gov." 

BILLINQ  COOE  1(0S-01-O 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Dodnt  No.  04-141 

Michael  J.  Septer,  D.O.,  Grant  of 
Request  To  Modify  Continuation  of 
Registration  With  Restrictions 

Correction 

In  document  96-26321.  beginning  on 
page  53762,  in  the  issue  of  Tuesday, 
October  15, 1996,  in  the  first  column, 
the  docket  number  should  read  as  stated 
above. 

BHJJNO  COOE  ISeS-01-O 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1852 

Rewrite  of  the  NASA  FAR  Supplement 
(NFS) 

Corrertjon 

In  rule  dociunent  96-25189  beginning 
on  page  52325  in  the  issue  of  Monday, 
October  7, 1996  make  the  following 
corrections: 

1862.215-84    [Corrected] 

1.  On  page  52344.  in  the  second 
column,  the  amendatory  instruction  11. 
"As  prescribed  in  1815.7003,  insert  the 


following  clause:"  should  read  "SecUcm 
1852.215-84  is  revised  to  read  as 
follows:". 

2.  On  the  same  page,  in  the  same 
column,  after  amendatory  instruction 
11.,  insert  the  section  heading: 

1862.215-84    Ombudsman. 

3.  On  the  same  page,  in  the  same 
column,  in  the  space  under  the  newly 
inserted  section  heading,  and  above 
"Ombudsman  (Octobor  1996)"  insert 
"As  prescribed  in  1815.7003,  insert  the 
following  clause:". 

BtLUNQOOOE  ISSS-OI-O 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  930 

RIN3206-AH31 

Funding  of  Administrathfe  Law  Judge 
Examination 

Correction 

In  rule  document  96-19100, 
beginning  on  page  39267,  in  the  issue  of 
Monday,  July  29, 1996,  make  the 
following  correction: 

On  page  39267,  in  the  third  column, 
in  the  first  line  of  the  authority  citation, 
"1305"  shduld  read  "3105". 

BttjJNQ  coos  isas-oi-o 
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ENVmONMENTAL  PROTECTION 
AGENCY 

FRt-aeM-q 

QukMlnM  tor  Raproducllv*  Toxicity 
RIskAa 


aqocy:  U.S.  Enviroiunental  Protection 
Agency. 

ACnON:  Notice  of  availability  of  final 
Guidelines  for  Reproductive  Toxicity 
Risk  Anemnent. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
publishing  in  final  form  a  document 
entitled  Guidelines  for  Reproductive 
Toxicity  Risk  Asseeament  (hereafter 
"Guidelines").  These  Guidelines  were 
developed  as  part  of  an  interofBoa 
guidelines  development  program  by  a 
Technical  Panel  of  the  Risk  Assessment 
Forum.  They  were  proposed  initially  in 
1968  as  separate  guidelines  for  the 
female  and  male  reproductive  systems. 
Subsequently,  based  upon  the  public 
comments  and  Science  Advisory  Board 
(SAB)  recommendations,  changes  made 
included  combining  those  two 
guidelines,  integrating  the  hazard 
identification  and  doee-response 
sections,  assuming  as  a  demult  that  an 
agent  for  which  sufficient  data  were    ' 
available  on  only  one  sex  may  also 
afliact  reproductive  function  in  the  other 
sex.  expansion  of  the  section  on 
interpretation  of  fiamale  andpoints,  and 
consideration  of  the  benchmark  dose 
approach  for  quantitative  risk 
assessment.  These  Guidelines  were 
made  available  again  for  public 
commant  and  SAB  review  in  1994.  This 
notice  describes  the  scientific  basis  for 
concern  about  exposure  to  agents  that 
cause  reproductive  toxicity,  outlines  the 
general  process  for  assessing  potential 
risk  to  humans  from  exposure  to 
environmental  agents,  and  addresses 
Science  Advisory  Boajtl  and  public 
comments  on  the  1994  Propped 
GuideUnes  for  Reproductive  Toxicity 
Risk  Assessment.  Subsequent  reviews 
have  included  the  Agency's  Risk 
Assessment  Forum  and  interagency 
comment  by  members  of  subcommittees 
of  the  Committee  on  the  Environment 
and  Natural  Resources  of  the  Office  of 
Science  and  Technology  Policy.  The 
EPA  appreciates  the  efforts  of  all 
fMiticipants  in  the  process  and  has  tried 
to  address  their  recommendations  in 
these  Guidelines. 

BWRmve  OATB:  The  Guidelines  will  be 
effective  October  31. 1996. 
AOOfcncs:  The  Guidelines  will  be 
made  available  in  the  following  ways: 

(1)  The  electronic  version  will  be 
accessible  on  EPA's  Office  of  Research 


and  Development  home  page  on  the 
Internet  at  http://wMrw.epa.gov/ORO/ 
WebPubs/repro/. 

(2)  avit-inui  high-density  computer 
diskettes  in  WordPerfect  5.1  «vill  be 
available  from  ORO  Publications. 
Technology  Transfer  and  Support 
Division.  National  Risk  Management 
Research  Laboratory,  Qndnnati,  OH; 
telephone:  513-569-7562;  fex:  513- 
Se»-75e6.  Please  provide  the  EPA  No. 
(EPAy630/R-96/009a)  when  ordering. 

(3)  This  notice  contains  the  full 
document,  fai  addition,  oopiss  of  the 
Guidelines  will  be  available  for 
inspection  at  EPA  headquaiton  in  the 
Air  and  Radiation  Docket  and 
InformatiOD  Center  and  in  EPA 
headquarters  and  regional  libraries.  The 
Guidelines  also  will  be  made  avaiM>Ie 
through  the  U.S.  Government 
Depository  Library  program  and  for 
purchase  from  the  National  Technical 
Information  Service  (NTIS).  Springfield. 
VA;  telephone:  703-487-4650;  fax:  703- 
321-8547.  Pleaae  provide  the  NTIS  PB 
No.  (PB97-100093)  when  ordering. 

FOM  PUmCR  wrowlATIOM  OONTACT:  Dr. 
Eric  D.  Clegg,  National  Center  for 
Environmental  Assessmwit — 
Washington  Office  (8623).  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  S.W.,  Washington.  DC  20460; 
telephone:  202-260-8914;  e-mail: 
clegg.ericOBpamail.epa.gov. 

•upptaBfTAirr  mtomnation: 
A.  AppUcatkn  gf  the  GuideliiiH 

The  EPA  is  authorized  by  numerous 
statutes,  including  the  Toxic  Substances 
Control  Act  (TSCA).  the  Federal 
Insecticide.  Fungicide,  and  Rodentidde 
Act  (FIFRA).  the  Qean  Air  Act.  the  Safe 
Drinking  Water  Act.  and  the  Clean 
Water  Act.  to  regulate  envircHunental 
ag«its  that  have  the  p>otential  to 
adversely  affect  human  health, 
including  the  reproductive  system. 
These  statutes  are  implemented  through 
offices  within  the  Agency.  The  Office  of 
Pesticide  Programs  and  the  Office  of 
Pollution  Prevoition  and  Toxics  within 
the  Agency  have  issued  testing 
guidelines  (U.S.  EPA.  1982. 1985b, 
1996a)  that  provide  protocols  designed 
to  determine  the  potential  of  a  test 
substance  to  produce  reproductive 
(including  developmental)  toxicity  in 
laboretOTy  animals.  Proposed  revisions 
to  these  testing  guidelines  are  in  the 
final  stages  of  completion  (U.S.  EPA. 
1996a).  The  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
also  has  issued  testing  guidelines 
(which  are  tmder  revision)  fbr 
reproduction  studies  (OECD,  1993b). 

These  Guidelines  spply  within  the 
framework  of  poUcies  provided  by 


applicable  EPA  statutes  and  do  not  alter 
such  policies.  They  do  not  imply  that 
one  kind  of  data  or  another  is 
prerequisite  for  action  concerning  any 
agent.  The  GuideUnes  are  not  intended, 
nor  can  they  be  relied  upon,  to  create 
any  rights  enforceable  by  any  party  in 
litigation  with  the  United  States.  This 
document  is  not  a  regulation  and  is  not 
intended  to  substitute  far  EPA 
regulations.  These  Guidelines  set  forth 
current  scientific  thinking  and 
approaches  for  conducting  reproductive 
toxicity  risk  assessments.  EPA  will 
revisit  these  Guidelines  as  experience 
and  scientific  consensus  evolve. 

The  procedures  outlined  here  in  the 
Guidelines  provide  guidance  few 
interpreting,  analyzing,  and  using  the 
data  from  studies  that  follow  the  above 
testing  guidelines  (U.S.  EPA  1982, 
1985b.  1996a).  hi  addition,  the 
Guidelines  provide  infcwmation  for 
interpretation  of  other  studies  and 
endpoints  (e.g.,  evaluations  of 
epidemiologic  data,  measures  of  sperm 
production,  reproductive  endocrine 
system  function,  sexual  behavior, 
female  reproductive  cycle  normality) 
that  have  not  been  required  routinely, 
but  may  be  required  in  the  future  or  may 
be  encountered  in  revie%vs  of  data  on 
particular  agents.  The  Guidelines  will 
promote  consistency  in  the  Agency's 
assessment  of  toxic  efiects  on  the  male 
and  female  reproductive  s]rstems, 
including  outcomes  of  pregnancy  and 
lactation,  and  infiorm  ottiers  of 
approaches  that  the  Agency  will  use  in 
sssnmring  those  risks.  Mors  specific 
guidance  on  developmental  efliscts  is 
provided  by  the  Guidelines  for 
Developmental  Toxicity  Risk 
Assessment  (U.S.  EPA,  1991).  Other 
health  effects  guidance  is  provided  by 
the  Guidelines  for  Carcinogen  Risk 
Assessment  (U.S.  EPA,  1986a,  1996b). 
the  Guidelines  for  Mutagenicity  Risk 
Assessmoit  (U.S.  EPA,  1986c),  and  the 
Proposed  Guidelines  fbr  Neurotoxicity 
Risk  Assessment  (U.S.  EPA.  1995a). 
Theee  Guidelines  and  the  four  dted 
above  are  complementary. 

The  Agency  nas  sponsored  or 
participated  in  several  conferences  that 
addressed  issues  related  to  evaluations 
of  reproductive  toxicity  data  which 
provide  some  of  the  scientific  bases  fbr 
thsse  risk  assessment  guidelines. 
Numerous  publications  from  these  and 
other  eRbrts  are  available  which  provide 
background  for  these  Guidelines  (U.S. 
EPA.  1982. 1985b.  ig95b;  Galbraith  et 
al.,  1983;  OECD.  1983;  U.S.  Congress. 
1985. 1988;  Kimmel.  C.A.  et  al..  1986; 
Francis  and  Kimmel.  1988;  Burger  et  al. 
1989;  Sheehan  et  al..  1989;  Seed  et  al.. 
1996).  Also,  numerous  resources 
provide  background  information  on  the 
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physiology,  biochemistry,  and 
toxicology  of  the  male  and  female 
reproductive  systems  (LAmb  and  Foster. 
1988;  Working,  1989;  Russell  et  al.. 
1990;  Atterwill  and  Flack,  1992;  Sdalli 
and  Clegg.  1992;  Chapin  and  Heindel. 
1993;  Heindel  and  Chapin,  1993;  Paul, 
1993;  Manson  and  Kang.  1994;  Zenick  et 
al.,  1994;  Kimmel,  G.L.  et  al.,  1995; 
Witorsch,  1995).  A  comprehensive  text 
on  reproductive  biology  also  has  been 
published  (Knobil  et  al.,  1994). 

B.  Environmental  Agents  and 
Reproductive  Toxidty 

Disorders  of  reproduction  and  hazards 
to  reproductive  health  have  become 
prominent  public  health  issues.  A 
variety  of  factors  are  associated  with 
reproductive  system  disorders, 
including  nutrition,  environment, 
sodoeconomic  status,  lifestyle,  and 
stress.  Disorders  of  reproduction  in 
hiunans  include  but  are  not  limited  to 
reduced  fertility,  impotence,  menstrual 
disorders,  spontaneous  abortion,  low 
birth  weight  and  other  developmental 
(induding  heritable)  defects,  prematiire 
reproductive  senescence,  and  various 
genetic  diseases  affecting  the 
reproductive  system  and  offspring. 

llie  prevalence  of  infertility,  wnich  is 
defined  clinically  as  the  failure  to 
conceive  after  one  year  of  unproteded 
intercourse,  is  difficult  to  estimate. 
National  surveys  have  been  conduded 
to  obtain  demographic  inframation 
about  infertility  in  the  United  States 
(Mosher  and  Pratt,  1990).  In  their  1988 
survey,  an  estimated  4.9  million  women 
ages  15-44  (8.4%)  had  impaired 
fertility.  The  proportion  of  married 
couples  that  was  infertile,  from  all 
causes,  was  7.9%. 

Carlsen  et  al.  (1992)  have  reported 
from  a  meta  analysis  that  human  sperm 
concentration  has  declined  fitim  113  x 
10*  per  mL  of  semen  prior  to  1960  to  66 
x  10*  per  mL  subsequently.  When 
combined  with  a  reported  decline  in 
semen  volume  from  3.4  mL  to  2.75  mL, 
that  suggests  a  decline  in  total  number 
of  sperm  of  approximately  50%. 
Increased  inddence  of  human  male 
hypospadias,  cryptorchidism,  and . 
testicular  cancer  have  also  been 
reported  over  the  last  SO  years 
(Giwercman  et  al..  1993).  Several  other 
retrospedive  studies  that  examined 
semen  characteristics  from  semen 
donors  have  obtained  conflicting  results 
(Auger  et  al..  1995;  Bujan  et  al..  1996; 
Fisch  et  al..  1996;  Gihsburg  et  al..  1994; 
Irvine  et  al.  1996;  Paulsen  et  al.,  1996; 
Van  Waeleghem  et  al..  1996;  Vierola  et 
al..  1996).  While  concerns  exist  about 
the  validity  of  some  of  those 
conclusions,  the  data  indicating  an 
increase  in  human  testicular  cancer,  aS 


well  as  possible  occurrence  of  other 
plausibly  related  efiects  such  as  reduced 
sperm  produdion,  hypospadias,  and 
cryptorchidism,  sugg^  that  an  adverse 
efl^  may  have  occurred.  However, 
there  is  no  definitive  evidence  that  such 
adverse  human  health  effects  have  been 
caused  by  environmental  chemicals. 

Endometriosis  is  a  painful 
reproductive  and  immimologic  disease 
in  women  that  is  charaderizasd  by 
aberrant  location  of  uterine  endometrial 
cells,  often  leading  to  infertility.  It 
affads  approximately  five  million 
women  in  the  United  States  between  15 
and  45  yeare  of  age.  Very  limited 
research  has  suggested  a  link  between 
dioxin  exposure  and  development  of 
endometriosis  in  rhesus  monkeys  (Rier 
et  al.,  1993).  Gerhard  and  Runnebaiim 
(1992)  reported  an  association  in 
women  Iwtween  occurrence  of 
endometriosis  and  elevated  blood  PCB 
levels,  while  a  subsequoit  small  clinical 
study  found  no  signincant  correlations 
between  disease  severity  in  women  and 
serum  levels  of  hailogenated  aromatic 
hydrocarbons  (Boyd  et  al.,  1995). 

Even  though  not  all  infertile  couples 
seek  treatment,  and  infertiUty  is  not  the 
only  adverse  reproductive  effed,  it  is 
estimated  that  in  1986,  Americans  spent 
about  $1  billion  on  medical  care  to  treat 
infertility  alone  (U.S.  Congress,  1988). 
With  the  increased  use  of  assisted 
reproduction  techniques  in  the  last  10 
yeara,  that  amount  has  increased 
substantially. 

Disorders  of  the  male  or  female 
reproductive  system  may  also  be 
manifested  as  adverse  outcomes  of 
pre^ancy.  For  example,  it  has  been 
estimated  that  approximately  50%  of 
human  conceptuses  fail  to  reach  term 
(Hertig,  1967;  Kline  et  al.,  1989). 
Methods  that  dated  pregnancy  as  early 
as  eight  days  after  conception  have 
shown  that  32%-34%  of 
postimplantation  pregnancies  end  in 
embryonic  or  fetal  loss  (Wilcox  et  al.. 
1988;  Zinaman  et  al.,  1996). 
Approximately  3%  of  newborn  children 
have  one  or  more  significant  congenital 
malformations  at  birth,  and  by  the  end 
of  the  first  post-natal  year,  about  3% 
more  are  recognized  to  have  serious 
developmental  defeds  (Shepard.  1986). 
Of  these,  it  is  estimated  that  20%  are  of 
known  genetic  transmission,  10%  are 
attributable  to  known  environmental 
factors,  and  the  remaining  70%  result 
from  imknown  causes  (Wilson,  1977). 
Also,  approximately  7.4%  of  children 
have  low  birth  weight  (i.e.,  below  2.5 
kg)  (Selevan,  1981). 

A  variety  of  developmental  alterations 
may  be  detected  after  either  pre-  or 
postnatal  exposure.  Several  of  these  are 
discussed  in  the  Guidelines  for 


Developmental  Toxidty  Risk 
Assessment  (U.S.  EPA,  1991).  and 
developmental  neurotoxidty  is 
discussed  in  the  Proposed  Guidelines 
for  Neurotoxidty  Risk  Assessment  (U.S. 
EPA,  1996a).  Relative  to  developmental 
reproductive  alterations,  chemical  or 
physical  agents  can  affed  the  female 
and  male  reprodudive  systems  at  any 
time  in  the  life  cyde,  including 
susceptible  periods  in  development. 
The  reproductive  system  begins  to  fonn 
early  in  gestation,  but  structural  and 
functional  maturation  is  not  completed 
imtil  puberty.  Exposiue  to  toxicants 
eariy  in  development  can  lead  to 
alterations  that  may  affed  reproductive 
function  or  performance  well  after  the 
time  of  initial  exposiue.  Examples 
indude  the  actions  of  estrogens,  anti- 
androgens  or  dioxin  in  interfering  with 
male  sexual  diffiermitiation  (Gill  et  al., 
1979;  Gray  et  al..  1994, 1995;  Giusti  et 
al.,  1995;  Gray  and  Ostby,  1995). 
Adverse  efieds  such  as  reduced  fertility 
in  offapring  may  appear  as  delayed 
consequences  of  in  utero  exposure  to 
toxicants.  Effects  of  toxic  agents  on 
other  parameters  such  as  sexual 
behavior,  reproductive  cyde  normaUty, 
or  gonadal  ftmdion  can  also  alter 
fertility  (Chapman,  1983;  Dixon  and 
Hall,  1984;  Schrag  and  Dixon,  1985b; 
U.S.  Congress,  1985).  For  example, 
developmental  exposure  to 
environmental  compounds  that  possess 
steroidogenic  (Mattison,  1985)  or 
antisteroidogenic  (Schardein,  1993) 
activity  affect  the  onset  of  puberty  and 
reproductive  function  in  adulthood. 

Numerous  agents  have  been  shown  to 
cause  reproductive  toxicity  in  adult 
male  and  female  laboratory  animals  and 
in  humans  (Mattison,  1985;  Schrag  and 
Dixon,  1985a,  b;  Waller  et  al.,  1985; 
Lewis,  1991).  In  adult  males  and 
females,  exposure  to  agents  of  abuse, 
e.g.,  cocaine,  disrupts  normal 
reproductive  function  in  both  test 
spedes  and  humans  (Smith,  C.G.  and 
Gilbeau,  1985).  Numerous  chemicals 
disrupt  the  ovarian  cycle,  alter 
ovulation,  and  impair  fertiUty  in 
ex]>erimental  animals  and  humans. 
These  include  agents  with  steroidogenic 
activity,  certain  pesticides,  and  some 
metals  (Thomas,  1981;  Mattison,  1985). 
In  males,  estrogenic  compounds  can  be 
testicular  toxicants  in  rodents  and 
humans  (Colbom  et  al.,  1993;  Toppari  et 
al..  1995).  Dibromochloropropane 
(DBCP)  impairs  spermatogenesis  in  both 
experimental  animals  and  humans  by 
another  mechanism.  These  and  other 
examples  of  toxicant-induced  effects  on 
reproductive  function  have  been 
reviewed  (Katz  and  Overstreet,  1981; 
Working.  1988). 
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Altered  reproductive  health  is  often 
manifested  as  an  adverse  effect  on  the 
reproductive  success  or  sexual  behavior 
of  the  couple  even  though  only  one  of 
the  pair  may  be  affected  directly.  Often, 
it  is  difficult  to  discern  which  partner 
has  reduced  reproductive  capability.  For 
example,  exposure  of  the  male  to  an 
agent  that  reduces  the  number  of  normal 
sperm  may  result  in  reduced  fisrtility  in 
the  couple,  but  without  further 
diagnostic  tasting,  the  affected  partner 
may  not  be  identified.  Also,  adverse 
effects  on  the  reproductive  systems  of 
the  two  sexes  may  not  be  detected  until 
a  couple  attempts  to  conceive  a  child. 

For  successful  reproduction,  it  is 
critical  that  the  biologic  integrity  of  the 
human  reproductive  system  be 
maintained.  For  example,  the  events  in 
the  eetrpus  or  menstnud  cycle  are 
closely  interrelated;  changes  in  one 
event  in  the  cycle  can  alter  other  events. 
Thus,  a  short  or  inadequate  luteal  phase 
of  the  menstrual  cycle  is  associated  with 
disorders  in  ovarian  follicular 
steroidogenesis,  gonadotropin  secretion, 
and  endometrial  integrity  (McNatty, 
1979;  Scommegna  et  al.,  1980;  Smith. 
S.K.  et  al..  1984;  Sakai  and  Hodgen, 
1987).  Toxicants  may  interfere  writh 
luteal  function  by  altering  hypothalamic 
or  pituitary  function  and  by  affecting 
ovarian  response  (La  Bella  et  al..  1973a. 
b). 

Fertility  of  the  human  male  is 
particularly  susceptible  to  agents  that 
reduce  the  number  or  quality  of  sperm 
produced.  Compared  with  many  other 
sfiecies,  human  males  produce  fewer 
sperm  relative  to  the  number  of  sperm 
required  for  fertility  (Amann,  1981; 
Working,  1988).  As  a  result,  many  men 
are  subfertile  or  infertile  (Amann.  1981). 
The  incidence  of  infertility  in  men  is 
considered  to  increase  at  sperm 
concentrations  below  20  x  10*  sperm 
per  mL  of  ejaculate.  As  the 
concentration  of  sperm  drops  below  that 
level,  the  probability  of  a  pregnancy 
resulting  h-om  a  single  ejaculation 
declines.  If  the  number  of  normal  sperm 
per  ejaculate  is  sufficiently  low, 
fertilization  is  unlikely  and  an  infertile 
condition  exists.  However,  some  men 
with  low  sperm  concentrations  are  able 
to  achieve  conception  and  many 
subfertile  men  have  concentrations 
greater  than  20  x  10"  illustrating  the 
importance  of  sperm  quality.  Toxic 
agents  may  further  decrease  production 
of  sperm  and  increase  risk  of  impaired 
fertility. 

C  The  Risk  Assessment  Process  and  Its 
Application  To  Reproductive  Toxicity 

Risk  assessment  is  the  process  by 
which  scientinc  judgments  are  made 
concerning  the  potential  for  toxicity  to 


occur  in  humana.  In  1983.  the  National 
Reaearch  Council  (NRC)  defined  ri^ 
assessment  as  comprising  some  or  all  of 
the  following  components:  hazard 
identification,  doee  roaponse 
assessment,  axpoaure  assessment,  and 
risk  cliaracterization  (NRC.  1983).  In  its 
1994  report,  Sdenoe  and  Judgment  in 
Risk  Assessment,  the  NRC  extended  its 
view  of  the  paradigm  to  include 
characterization  of  each  component 
(NRC.  1994).  In  addition,  it  noted  the 
importance  of  an  interactive  approach 
that  deals  with  recturiiw  conceptiul 
issues  that  cut  across  alfstages  of  risk 
assessment.  These  Guidelines  adopt  an 
interactive  approach  by  organizing  the 

Erocess  around  the  components  of 
azard  characterization,  the  quantitative 
dose-response  snalysis.  the  exposure 
assessment,  and  the  risk 
characterization  where  hazard 
characterization  combines  hazard 
identification  with  qualitative 
consideration  of  doee-response 
relationships,  route,  timing,  and 
duration  of  exposure.  This  is  done 
because,  in  practice,  hazard 
identification  for  reproductive  toxicity 
and  other  noncancer  health  effscts 
include  an  evaluation  of  dose-response 
relationships,  route,  timing,  and 
duration  of  exposure  in  the  studies  used 
to  identify  the  hazard.  Determining  a 
hazard  often  depends  on  whether  a 
dose-response  relationship  is  present 
(Kimmel,  C.A.  et  al..  1990).  This 
approach  combines  the  information 
important  in  comparing  the  toxicity  of 
a  chemical  to  potential  human  exposure 
scenarios  identified  as  part  of  the 
exposure  assessment.  Also,  it  minimizes 
the  potential  for  labeling  chemicals 
inappropriately  as  "reproductive 
toxicants"  on  a  purely  qualitative  basis. 

In  hazard  characterization,  all 
available  experimental  animal  and 
human  data,  including  observed  effects, 
associated  doses,  routes,  timing,  and 
duration  of  exposure,  are  examined  to 
determine  if  an  agent  causes 
reproductive  toxicity  in  that  s[>ecies 
and.  if  so,  under  what  conditions.  From 
the  hazard  characterization  and  criteria 
provided  in  these  Guidelines,  the 
health-related  database  can  be 
characterized  as  sufficient  or 
insufficient  for  use  in  risk  assessment 
(Section  III.G.).  This  approach  does  not 
preclude  the  evaluation  and  use  of  the 
data  for  other  purposes  when  adequate 
quantitative  information  for  setting 
reference  doses  (RfDs)  and  reference 
concentrations  (RfCs)  is  not  available. 

The  next  step,  the  quantitative  dose- 
response  analysis  (Section  IV).  includes 
determining  the  no-observed-adverse- 
effect-level  (NOAEL)  and/or  the  lowest- 
observed-adverse-effect-level  (LOAEL) 


for  each  study  and  type  of  effiact 
Because  of  the  limitationa  associated 
with  the  use  of  the  NOAEL,  the  Agency 
is  beginning  to  use  an  addititmal 
approach,  the  bencimiark  dose  approach 
(Crump.  1984;  U.S.  EPA.  19e5b),  for  a 
more  quantitative  doae-respmise 
evaluation  when  allowed  by  the  data. 
The  benchmark  dose  approach  takes 
into  account  the  variability  in  the  data 
and  the  slope  of  the  doee-response 
curve,  and  thus,  provides  more 
complete  use  of  tne  data  for  calculation 
of  the  RfD  or  RfC.  If  the  data  are 
considered  sufficient  for  risk 
assessment,  and  if  reproductive  toxicity 
occun  at  the  lowest  toxic  dose  level 
(i.e..  the  critical  efliect).  an  Rfl)  or  ^C, 
based  on  adverse  reproductive  effects, 
could  be  derived.  This  RfD  or  RlCis 
derived  using  the  NOAEL  or  benchmark 
dose  divided  by  uncertainty  bctora  to 
account  for  interapecies  differences  in 
respcHise.  intraspedes  variability  and 
denciendes  in  the  database. 

Exposure  assessment  identifies  and 
describes  populations  exposed  or 
potentially  exposed  to  an  agent,  and 
presents  the  type,  magnitude,  fi«quency, 
and  duration  of  such  exposures.  Those 
procedures  are  considered  separately  in 
the  Guidelines  for  Exposure  Assessment 
[U.S.  EPA,  1992).  However,  unique 
considerations  for  reproductive  toxicity 
exposure  assessments  are  detailed  in 
Section  V. 

A  statement  of  the  potential  for 
human  risk  and  the  consequences  of 
exposure  can  come  only  fiom 
integrating  the  hazard  diaracterization 
and  Quantitative  dose-response  analysis 
with  human  exposure  estimates  in  the 
risk  characterization.  As  part  of  risk 
characterization,  the  strengths  and 
weaknesses  in  each  component  of  the 
risk  assessment  are  simimarized  along 
with  major  assumptions,  scientific 
judgments,  and  to  the  extent  possible, 
qualitative  descriptions  and  quantitative 
estimates  of  the  uncertainties. 
In  1992,  EPA  issued  a  policy 
memorandum  (Habicht,  1992)  and 
guidance  package  on  risk 
characterization  to  encourage  more 
comprehensive  risk  characterizations,  to 
promote  greater  consistency  and 
comparability  among  risk 
characterizations,  and  to  clarify  the  role 
of  professional  judgment  in 
characterizing  risk.  In  1995,  the  Agency 
issued  a  new  risk  characterization 
policy  and  guidance  (Browner,  1995) 
that  refines  and  reaffirms  the  principles 
found  in  the  1992  policy  and  outlines  a 
process  within  the  Agency  for 
implementation.  Although  specific 
program  policies  and  procedures  are 
still  evolving,  these  Guidelines  discuss 
attributes  of  the  Agency's  risk 
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characterization  policy  as  it  applies  to 
reproductive  toxicity. 

Risk  assessment  is  just  one 
component  of  the  regulatory  process. 
The  other  component,  risk  management, 
uses  risk  characterization  along  with 
directives  of  the  enabling  regulatory 
legislation  and  other  factors  to  decide 
whether  to  control  exposure  to  the 
suspected  agent  and  the  level  of  control. 
Risk  management  decisions  also 
consider  socioeconomic,  technical,  and 
political  fectora.  Risk  management  is  not 
discussed  directiy  in  these  guidelines 
because  the  basis  for  decisionmaking 
goes  beyond  scientific  considerations 
alone.  However,  the  use  ofacientific 
information  in  this  process  is  discussed. 
For  example,  the  acceptability  of  the 
margin  of  exposure  (MOE)  is  a  risk 
management  decision,  but  the  scientific 
bases  for  generating  this  value  are 
discussed  here. 

Dated:  October  15, 1996. 
Carol  M.  Brawner, 

Administrator. 
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PART  A.  GUIDELINES  FCNl 
REPRODUCTIVE  TOXICITY  RISK 
ASSESSMENT 

I.  Overview 

These  Guidelines  describe  the 
procedures  that  the  EPA  follows  in 
using  existing  data  to  evaluate  the 
potential  toxicity  of  environmental 
agents  to  the  human  male  and  female 
reproductive  systems  and  to  developing 
oCbpring.  These  Guidelines  focus  on 
reproductive  system  fimction  as  it 
relates  to  sexual  behaviOT.  fertility, 
pregnancy  outcomes,  and  lactating 
ability,  and  the  processes  that  can  afiiact 
those  functions  direcUy.  Included  are 
efiiects  on  gametogenesls  and  gamete 
maturation  and  function,  the 
reproductive  organs,  and  the 
components  of  the  endocrine  system 
that  directiy  support  those  functions. 
These  Guidelines  concentrate  on  the 
integrity  of  the  male  and  female 
reproductive  systems  as  required  to 
ensure  successful  procreation.  They  also 
emphasize  the  importance  of 
maintaining  the  integrity  of  the 
reproductive  system  for  overall  physical 
and  psychologic  health.  The  Guidelines 
for  Developmental  Toxicity  Risk 
Assessment  (U.S.  EPA,  1991)  focus 
specifically  on  effects  of  agents  on 
development  and  should  be  used  as  a 
companion  to  these  Guidelines. 

In  evaluating  reproductive  effects,  it  is 
important  to  consider  the  presence,  and 
where  possible,  the  contribution  of 
other  manifestations  of  toxicity  such  as 
mutagenicity  or  carcinogenicity  as  well 
as  other  forms  of  general  systemic 
toxicity.  The  reproductive  process  is 
such  that  these  areas  overlap,  and  all 
should  be  considered  in  reproductive 
risk  assessments.  Although  the 
endpoints  discussed  in  these  Guidelines 
can  detect  impairment  to  components  of 
the  reproductive  process,  they  may  not 
discriminate  effectively  between 
nomnutagenic  (e.g.,  cytotoxic)  and 
mutagenic  mechanisms.  Examples  of 
endpoints  affected  by  either  type  of 
mechanism  are  sperm  head  morphology 
and  preimplantation  loss.  If  the  effects 
seen  may  result  from  mutagenic  events, 
then  there  is  the  potential  for 
transmissible  genetic  damage.  In  such 
cases,  the  Guidelines  for  Mutagenicity 
Risk  Assessment  (U.S.  EPA,  1986c) 
should  be  consulted  in  conjunction  with 
these  Guidelines.  Tlie  Guidelines  for 
Carcinogen  Risk  Assessment  (U.S.  EPA, 
1986a,  1996b)  should  be  consulted  if 
reproductive  system  or  developmental ly 
induced  cancer  is  detected. 

For  assessment  of  risk  to  the  himian 
reproductive  systems,  the  most 
appropriate  data  are  those  derived  from 
human  studies  having  adequate  study 
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design  and  power.  In  the  absence  oi-^ 
adequate  human  data,  our 
understanding  of  the  mechanisms 
controlling  reproduction  supports  the 
use  of  data  from  experimental  animal 
studies  to  estimate  the  risk  of 
reproductive  effects  in  humans. 
However,  some  information  needed  for 
extrapolation  of  data  horn  experimental 
animal  studies  to  humans  is  not 
generally  available.  Therefore,  to  bridge 
these  gaps  in  information,  a  number  of 
default  assumptions  are  made.  These 
default  assumptions,  which  are 
summarized  in  Table  1.  should  not 
preclude  inquiry  into  the  relevance  of 
the  data  to  potential  human  risk  and 
should  be  invoked  only  after 
examination  of  the  available 
information  indicates  that  necessity. 
These  assumptions  provide  the 
inferential  basis  for  the  approaches  to 
risk  assessment  in  these  Guidelines. 
Each  assumption  should  be  evaluated 
along  with  other  relevant  information  in 
making  a  final  judgment  as  to  human 
risk  for  each- agent,  and  that  information 
summarized  in  the  risk  characterization. 

Table  l.— Default  Assumptions  in 
Reproductive  Toxicity  Risk  As- 
sessment 

1 .  An  agent  tt»t  produces  an  acAwree  repro- 
ductive effect  in  experimental  animals  is 
assumed  to  poM  a  polantial  ttveat  to  fw- 
mans. 

2.  Effects  of  xenotMOtics  on  male  arxl  female 
reproductive  processes  are  assumed  gen- 
eraly  to  t>e  similar  unless  demonstrated 
otherwise.  For  developmental  outcomes, 
the  specific  effects  m  humans  are  not  nec- 
essarily Ihe  same  as  those  seen  In  the  ex- 
perimental species. 

3.  In  Itw  absence  of  information  to  determine 
the  most  appropriate  experimental  species, 
data  from  the  most  sertsitive  species 
should  be  used. 

4.  In  the  abserwe  of  information  to  tfie  con- 
trary, an  agent  that  affects  reproductive 
hjnction  in  one  sex  is  assumed  to  ad- 
versely affect  reproductive  function  in  tfie 
other  sex. 

5.  A  nonlinear  dose-response  curve  is  as- 
sumed for  reproductive  toxicity. 


An  agent  that  produces  an  adverse 
reproductive  effect  in  experimental 
animal  studies  is  assumeid  to  pose  a 
potential  reproductive  threat  to  humans. 
This  assumption  is  based  on 
comparisons  of  data  for  agents  that  are 
known  to  cause  human  reproductive 
toxicity  (Thomas.  1981;  Nisbet  and 
Karch,  1983;  Kinunel,  C.A.  et  al.,  1984, 
1990;  Hemminki  and  Vineis,  1985; 
Meistrich,  1986;  Working,  1988).  hi 
general,  the  experimental  animal  data 
indicated  adverse  reproductive  effects 
that  are  also  seen  in  humans. 


Because  similar  mechanisms  can  be 
identifled  in  the  male  and  famale  of 
many  mammalian  species,  effiects  of 
xenobiotics  on  male  and  female 
reproductive  processes  are  ass\imed 
generally  to  be  similar  across  species 
unless  demonstrated  otherwise. 
However,  for  developmental  outcomes, 
it  is  assiuned  that  the  specific  outcomes 
seen  in  experimental  animal  studies  are 
not  necessarily  the  same  as  those 
produced  in  humans.  This  latter 
assumption  is  made  because  of  the 
possibility  of  species-spedfic 
differences  in  timing  oi  exposure 
relative  to  critical  periods  of 
development,  pharmacokinetics 
(including  metaboUsm),  developmental 
patterns,  piacentation,  or  modes  of 
action.  However,  adverse  developmental 
outcomes  in  laboratory  mammalian 
studies  are  presumed  to  predict  a  hazard 
for  adverse  developmental  outcome  in 
humans. 

When  sufficient  data  are  available 
(e.g.,  pharmacokinetic)  to  allow  a 
decision,  the  most  appropriate  species 
should  be  used  to  estimate  human  risk. 
^n  the  absence  of  such  data,  it  is 
assiuned  that  the  most  sensitive  species 
is  most  appropriate  because,  for  the 
majority  of  agents  known  to  cause 
human  reproductive  toxicity,  humans 
appear  to  be  as  or  more  sensitive  than 
the  most  sensitive  animal  species  tested 
(Nisbet  and  Karch.  1983;  Kimmel.  C.A. 
et  al..  1984. 1990;  Hemminki  and 
Vineis.  1985;  Meistrich,  1986;  Woiiing. 
1988),  based  on  data  from  studies  that 
determined  dose  on  a  body  weight  or  air 
concentration  basis. 

\n  the  absence  of  specific  information 
to  the  contrary,  it  is  assumed  that  a 
chemical  that  affects  reproductive 
function  in  one  sex  may  also  adversely 
afiiect  reproductive  function  in  the  other 
sex.  This  assumption  for  reproductive 
risk  assessment  is  based  on  three 
considerations:  (1)  For  most  agents,  the 
nature  of  the  testing  and  the  data 
available  are  limited,  reducing 
confidence  that  the  potential  for  toxicity 
to  both  sexes  and  their  ofEspring  has 
been  examined  equally;  (2)  Exposures  of 
either  males  or  females  have  resulted  in 
developmental  toxicity:  and  (3)  Many  of 
the  mechanisms  controlling  important 
aspects  of  reproductive  system  function 
are  similar  in  females  and  males,  and 
therefore  could  be  susceptible  to  the 
same  agents.  Information  that  would 
negate  this  assumption  would 
demonstrate  that  either  a  mechanistic 
diffiBrence  existed  between  the  sexes 
that  would  preclude  toxic  action  on  the 
other  sex  or,  on  the  basis  of  sufficient 
testing,  an  agent  did  not  produce  an 
adverse  reproductive  effiact  when 
administered  to  the  other  sex. 


Mechanistic  diffierences  could  include 
functions  that  do  not  exist  in  the  other 
sex  (e.g..  lactation),  diffierences  in 
endocrine  control  of  affected  organ 
development  or  function,  or 
pharmacokinetic  and  metabohc 
diffierences  between  sexes. 

In  a  quantitative  dose-response 
analysis,  mode  of  action, 
pharmacokinetic,  and 
pharmacodynamic  information  should 
be  used  to  predict  the  shape  of  the  dose- 
response  curve  when  sufficient 
information  of  that  natiu«  is  available. 
When  that  information  is  insufficient,  it 
has  generally  been  assiuned  that  there  is 
a  nonlinear  dose-response  for 
reproductive  toxicity.  This  is  based  on 
known  homeostatic,  compensatory,  or 
adaptive  mechanisms  that  must  be 
overcome  before  a  toxic  endpoint  is 
manifested  and  on  the  rationale  that 
cells  and  organs  of  the  reproductive 
system  and  the  developing  organism  are 
known  to  have  some  capacity  for  repair 
of  damage.  However,  in  a  population, 
background  levels  of  toxic  agents  and 
preexisting  conditions  may  increase  the 
sensitivity  of  some  individuals  in  the 
population.  Thus,  exposure  to  a  to;dc 
agent  may  result  in  an  increased  risk  of 
adverse  effects  for  some,  but  not 
necessarily  all,  individuals  within  the 
population.  Although  a  threshold  may 
exist  for  endpoints  of  reproductive 
toxicity,  it  usually  is  not  fsasible  to 
distinguish  empirically  between  a  true 
threshold  and  a  nonhnaar  low-dose 
relationship.  The  shift  to  the  term 
nonlinear  does  not  change  the  RfD/RfC 
methodology  for  reproductive  system 
health  effects,  including  the  use  of 
uncertainty  factors. 

n.  Definitions  and  Terminology 

For  the  purposes  of  these  Guidelines, 
the  following  definitions  will  be  used: 
Reproductive  toxicity — The  occurrence 
of  biologically  adverse  effiects  on  the 
reproductive  systems  of  females  or 
males  that  may  result  bom  exposure  to 
environmental  agents.  The  toxicity  may 
be  expressed  as  alterations  to  the  female 
or  male  reproductive  organs,  the  related 
endocrine  system,  or  pregnancy 
outcomes.  The  manifiBstation  of  such 
toxicity  may  include,  but  not  be  limited 
to.  adverse  effects  on  onset  of  puberty, 
gamete  production  and  transport, 
reproductive  cycle  normality,  sexual 
behavior,  fertility,  gestation,  parturition, 
lactation,  developmental  toxicity, 
premature  reproductive  senescence,  or 
modifications  in  other  functions  that  are 
dependent  on  the  integrity  of  the 
reproductive  systems. 

Fertihty — ^The  capacity  to  conceive  or 
induce  conception. 
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Fecundity — ^The  ability  to  produce 
offspring  within  a  given  period  of  time. 
For  litter-bearing  species,  the  ability  to 
produce  large  litters  is  also  a  component 
of  fecundity. 

Fertile — A  level  of  fertility  that  is 
within  or  exceeds  the  normal  range  for 
that  species. 

Infertile — Lacking  fertility  for  a 
specified  period.  The  infertile  condition 
may  be  temporary;  permanent  infertility 
is  termed  sterility. 

Subfertile — ^A  level  of  fertility  that  is 
below  the  normal  range  for  that  species 
but  not  infertile. 

Developmental  toxicity — ^The 
occurrence  of  adverse  effects  on  the 
developing  organism  that  may  result 
from  exposure  prior  to  conception 
(either  parent),  during  prenatal 
development,  or  postnatally  to  the  time 
of  sexual  maturation.  Adverse 
developmental  effects  may  be  detected 
at  any  point  in  the  lifespan  of  the 
oiganism.  The  major  manifestations  of 
developmental  toxicity  include  (1) 
death  of  the  developing  organism,  (2) 
structural  abnormality.  (3)  altered 
growth,  and  (4)  functional  deficiency 
(U.S.  EPA.  1991). 

ni.  Hazard  Characterization  for 
Reproductive  Toxicants 

Identification  and  characterization  of 
reproductive  hazards  can  be  based  on 
data  from  either  human  or  experimental 
animal  studies.  Such  data  can  result 
frtim  routine  or  accidental 
environmental  or  occupational 
exposures  or.  for  exfierimental  animals, 
controlled  experimental  exposures.  A 
hazard  characterization  should  evaluate 
all  of  the  information  available  and 
should: 

•  Identify  the  strengths  and 
limitations  of  the  database,  including  all 
available  epidemiologic  and 
experimental  animal  studies  as  well  as 
pharmacokinetic  and  mechanistic 
information. 

•  Identify  and  describe  key 
toxicological  studies. 

•  Describe  the  type(s)  of  effects. 

•  Describe  the  nature  of  the  effects 
(irreversible,  reversible,  transient, 
progressive,  delayed,  residual,  or  latent 
effects). 

•  Describe  how  much  is  known  about 
how  (through  what  biological 
mechanism)  the  agent  produces  adverse 
effects. 

•  Discuss  the  other  health  endpoints 
of concern. 

•  Discuss  any  nonpositive  data  in 
humans  or  experimental  animals. 

•  Discuss  the  dose-response  data 
(epidemiologic  or  experimental  animal) 
available  for  further  dose-response 
analysis. 


•  Discuss  the  route,  level,  timing,  and 
duration  of  exposure  in  studies  as 
compared  to  expected  human 
exposures. 

•  Summarize  the  hazard 
characterization,  including: 
— ^Major  assumptions  used, 

— Confidence  in  the  conclusions, 
— Alternative  conclusions  also^ 

supported  by  the  data, 
— ^Majqr  uncertainties  identified,  and 
— Significant  data  gaps. 

Conduct  of  a  hazard  characterization 
requires  knowledge  of  the  pn^ocols  in 
which  data  were  produced  and  the 
endpoints  that  were  evaluated.  Secticms 
UI.A.  and  m.B.  present  the  traditional 
testing  protocols  for  rodents  and 
endpoints  used  to  evaluate  male  and 
female  reproductive  toxicity  along  with 
evaluation  of  their  strengths  and 
limitations.  Because  many  endpoints  are 
common  to  multiple  protocols, 
endpoints  are  considered  separately 
from  the  discussion  of  the  overall 
protocol  structures.  These  are  followed 
by  presentation  of  many  of  the  specific 
characteristics  of  human  studies 
(Section  III.C.)  and  limited  discussions 
of  phai:macokinetic  and  structure- 
activity  factors  (Sections  III.D.  and 
in.E.). 

III. A.  Laboratory  Testing  Protocols 

III.A.1.  Introduction 

Testing  protocols  describe  the 
procedures  to  be  used  to  provide  data 
for  risk  assessments.  The  quahty  and 
usefulness  of  those  data  are  dependent 
on  the  design  and  conduct  of  the  tests, 
including  endpoint  selection  and 
resolving  power.  A  single  protocol  is 
unlikely  to  provide  all  of  the 
information  that  would  be  optimal  for 
conducting  a  comprehensive  risk 
assessment.  For  example,  the  test  design 
to  study  reversibility  of  adverse  effects 
or  mechanism  of  toxic  action  may  be 
different  frt)m  that  needed  to  determine 
time  of  onset  of  an  effect  or  for 
calculation  of  a  safe  level  for  repeated 
exposure  over  a  long  term.  Ideally, 
results  from  several  different  types  of 
tests  should  be  available  when 
performing  a  risk  assessment.  Typically, 
only  limited  data  are  available.  Under 
those  conditions,  the  limited  data 
should  be  used  to  the  extent  possible  to 
assess  risk. 

Integral  parts  of  the  hazard 
characterization  and  quantitative  dose- 
response  processes  are  the  evaluation  of 
the  protocols  from  which  data  are 
available  and  the  quality  of  the  resulting 
data.  In  this  section,  design  factors  that 
are  of  particular  importance  in 
reproductive  toxicity  testing  are 
discussed.  Then,  standardized  protocols 


that  may  provide  useful  data  for 
reproductive  risk  assessments  are 
described. 

III.A.2.  Duration  of  Dosing 

To  evaluate  adequately  the  potential 
effects  of  an  agent  on  the  reproductive 
systems,  a  prolonged  treatment  period  is 
needed.  For  example,  damage  to 
spermatogonia!  stem  cells  v^l  not 
appear  in  samples  from  the  cauda 
epididymis  or  in  e)aculates  for  8  to  14 
weeks,  depending  on  the  test  species. 
With  s<nne  chemical  agents  that 
bioaccumulate.  the  full  impact  on  a 
given  cell  type  could  be  further  delayed, 
as  could  the  impact  on  functional 
endpoints  such  as  fertility.  In  such 
situations,  adequacy  of  the  dosing 
duration  is  a  critical  fector  in  the  risk 
assessment. 

Conversely,  adaptation  may  occur  that 
allows  tolerance  to  levels  of  a  chemical 
that  initially  caused  an  effect  that  could 
be  considered  adverse.  An  example  is 
interference  with  ovulation  by 
chlordimeform  (Goldman  et  al.,  1991); 
an  effect  for  which  a  compensatory 
mechanism  is  available.  Thus,  with 
continued  dosing,  the  compensatory 
mechanism  can  be  activated  so  that  the 
initial  adverse  effect  is  masked. 

In  these  situations,  knowledge  of  the 
relevant  pharmacokinetic  and 
pharmacodynamic  data  can  faciUtate 
selection  of  dose  levels  and  treatment 
duration  (see  also  section  on  Exposure 
Assessment).  Equally  important  is 
proper  timing  of  examination  of  treated 
animals  relative  to  initiation  and 
termination  of  exposure  to  the  agent. 

III.A.3.  Length  of  Mating  Period 

Traditionally,  pairs  of  rats  or  mice  are 
allowed  to  cohabit  for  periods  ranging 
from  several  days  to  3  weeks.  Given  a 
4-  or  5-day  estrous  cycle,  each  female 
that  is  cycling  normally  should  be  in 
estrus  four  or  five  times  during  a  21 -day 
mating  period.  Therefore,  information 
on  the  interval  or  the  number  of  cycles 
needed  to  achieve  pregnancy  may 
provide  evidence  of  reduced  fertility 
that  is  not  available  bom  fertility  data. 
Additionally,  during  each  period  of 
behavioral  estrus,  the  male  has  the 
opportunity  to  copulate  a  number  of 
times,  resulting  in  deUvery  of  many 
more  sperm  than  are  required  for 
fertilization.  When  an  unlimited 
number  of  matings  is  allowed  in  fertility 
testing,  a  large  impact  to  sperm 
production  is  necessary  before  an 
adverse  effect  on  fertility  can  be       • 
detected. 
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m.  A.4.  Number  of  Females  Mated  to 
Each  Male 

The  EPA  test  guidelines  prepared 
pursuant  to  FIFRA  and  TSCA  specify 
the  use  of  20  males  and  enough  fismales 
to  produce  at  least  20  pregnancies  for 
each  dose  group  in  each  generation  in 
the  muitigeneration  reproduction  test 
(U.S.  EPA.  1982. 19856. 19968). 
However,  in  some  tests  that  were  not 
designed  to  conform  to  EPA  test 
guidelines  (OECD,  1983).  20 
pregnancies  may  have  been  achieved  by 
mating  two  females  with  e^ch  male  and 
using  fewer  than  20  males  per  treatment 
group.  In  such  cases,  the  statistical 
treatment  of  the  data  should  be 
examined  carefully.  With  multiple 
females  mated  to  each  male,  the  degree 
of  ind^iendenoe  of  the  observations  for 
each  female  may  not  be  known.  In  that 
situation,  when  the  cause  of  the  adverse 
effect  cannot  be  assigned  with 
confldence  to  only  one  sex.  dependence 
should  be  assumed  and  the  male  used 
as  the  experimental  unit  in  statistical 
analyses.  Using  fewer  males  as  the 
experimental  unit  reduces  ability  to 
detect  an  effiact. 

m.A.S.  Single-  and  Muitigeneration 
Reproduction  Tests 

Reproductive  toxicity  studies  in 
laboratory  animals  generally  involve 
continuous  exposure  to  a  test  subetanoe 
for  one  or  more  generations.  Tlie 
objective  is  to  detect  effects  on  the 
integrated  reproductive  process  as  well 
aa  to  study  eRiscts  on  the  individual 
reproductive  organs.  Test  guidelines  for 
the  conduct  of  single-  and 
muitigeneration  reproduction  protocols 
have  been  published  by  the  Agency 
pursuant  to  FIFRA  and  TSCA  and  by 
OECD  (U.S.  EPA.  1982.  1985b.  1996a: 
Galbraith  et  al.,  1983;  OECD,  1983). 

The  single-generation  reproduction 
test  evaluates  effects  of  subchronic 
exposure  of  peripubertal  and  adult 
animals.  In  the  muitigeneration 
reproduction  protocol,  Fi  and  F2 
ouspring  are  exposed  continuously  in 
utero  from  conception  until  birth  and 
during  the  preweaning  period.  This 
allows  detection  of  effects  that  ofxur 
from  exposures  throughout 
development,  including  the  peripubertal 
and  young  adult  phases.  Because  the 
parental  and  subsequent  filial 
generations  have  different  exposure 
histories,  reproductive  effects  seen  in 
any  particular  generation  are  not 
necessarily  comparable  with  those  of 
another  generation.  Also,  successive 
litters  frt)m  the  same  parents  cannot  be 
considered  as  replicates  because  of 
factors  such  as  continuing  exposure  of 
the  parents,  increased  parental  age. 


sexual  experience,  and  parity  of  the 
females. 

In  a  single-  or  muitigeneration 
reproduction  test,  rats  are  used  most 
often.  In  a  typical  reproduction  test, 
dosing  is  initiated  at  5  to  8  weeks  of  age 
and  continued  for  8  to  10  weeks  prior 
to  mating  to  allow  effects  on 
gametogenesis  to  be  expressed  and 
increase  the  likelihood  of  detecting 
histologic  lesions.  Three  dose  levels 
plus  one  or  more  control  groups  are 
usually  included.  Enough  males  and 
females  are  mated  to  msure  20 
pregnancies  per  dose  group  for  each 
generation.  Animals  producing  the  first 
generation  of  offspring  should  be 
considered  the  parental  (P)  generation, 
and  all  subsequent  generations  should 
be  designated  filial  generaticHis  (e.g..  F|. 
Fz).  Only  the  P  generation  is  mated  in 
a  single-generation  test,  while  both  the 
P  and  F|  generations  are  mated  in  a  two- 
generation  reproduction  test. 

In  the  P  generation,  both  females  and 
males  are  treated  prior  to  and  during 
mating,  with  treatment  usually 
beginning  around  puberty.  Cohabitati(Hi 
can  be  allowed  for  up  to  3  weeks  (U.S. 
EPA.  1982. 1985b).  during  which  the 
females  are  monitored  for  evidence  of 
mating.  Females  continue  to  be  exposed 
during  gestation  and  lactation. 

In  tne  two-generation  reproduction 
test,  randomly  selected  F|  male  and 
female  offspring  continue  to  be  exposed 
after  weaning  (day  21)  and  through  the 
mating  period.  Treatment  of  mated  Fi 
females  is  continued  throughout 
gestation  and  lactation.  More  than  one 
litter  may  be  produced  from  either  P  or 
F|  animals.  Depending  on  the  route  of 
exposure  of  lactating  females,  it  is 
important  to  consider  that  ofEspring  may 
be  exposed  to  a  chemical  by  ingestion 
of  maternal  feed  or  water  (diet  or 
drinking  water  studies),  by  licking  of 
exposed  fur  (inhalation  study),  by 
contact  with  treated  skin  (dermal  study), 
or  by  coprophagia,  as  well  as  via  the 
milk. 

In  single-  and  muitigeneration 
reproduction  tests,  reproductive 
endpoints  evaluated  in  P  and  F 
generations  usually  include  visual 
examination  of  the  reproductive  organs. 
Weights  and  bistopathology  of  the 
testes,  epididymides,  and  eooesaory  sex 
glands  may  be  available  from  males,  and 
bistopathology  of  the  vagina,  uterus, 
cervix,  ovaries,  and  mammary  glands 
from  females.  Uterine  and  ovarian 
weights  also  are  often  available.  Male 
and  female  mating  and  fertility  indices 
(Section  III.B.2.a.)  are  usually  presented. 
In  addition,  litters  (and  often  individual 
pups)  are  weighed  at  birth  and 
examined  for  number  of  live  and  dead 
offepring,  gender,  gross  abnormalities, 


and  growth  and  survival  to  weaning. 
Maturation  and  behavioral  testing  may 
also  be  performed  on  the  pups. 

If  effects  on  fertility  or  pregnancy 
outcome  are  the  only  adverse  effects 
observed  in  a  study  using  one  of  these 
protocols,  the  contributions  of  male- 
and  female-specific  enacts  often  cannot 
be  distinguished.  If  testicular 
bistopathology  or  sperm  evaluations 
have  been  included,  it  may  be  possible 
to  characterize  a  male-specific  effect 
Similarly,  ovarian  and  reproductive 
tract  histology  or  changes  in  estrous 
cycle  normality  may  be  indicative  of 
female-specific  effacts.  However, 
identification  of  effects  in  one  sex  does 
not  exclude  the  possibihty  that  both 
sexes  may  have  been  affected  adversely. 
Data  bom  matings  of  treated  males  with 
untreated  females  and  vice  versa 
(croasover  matings)  are  necessary  to 
separate  sex-specific  effects. 

An  EPA  workshop  has  considered  the 
relative  merits  of  one-  veraus  two- 
generation  reproductive  effects  studies 
(Francis  and  iGmmel.  1988).  The 
participants  concluded  that  a  one- 
generation  study  is  insufficient  to 
identify  all  potential  reproductive 
toxicants,  because  it  would  exclude 
detection  of  effects  caused  by  prenatal 
and  postnatal  exposures  (including  the 
prepubertal  period)  as  well  as  effects  on 
germ  cells  that  could  be  transmitted  to 
and  expressed  in  the  next  generation. 
For  example,  adverse  transgenerational 
effects  on  reproductive  system 
development  by  agents  that  disrupt 
endocrine  control  of  sexual 
differentiation  would  be  missed.  A  one- 
generation  test  might  also  miss  adverse 
efiiacts  with  delayeid  or  latent  onset 
because  of  the  shorter  duration  of 
exposure  for  the  P  generation.  These 
limitations  are  shared  with  the  shorter- 
term  "screening"  protocols  described 
below.  Because  of  these  limitations,  a 
comprehensive  reproductive  risk 
assessment  should  include  results  fit>m 
a  two-generation  test  or  its  equivalent.  A 
further  recommendation  from  the 
workshop  was  to  include  sperm 
analyses  and  estrous  cycle  normaUty  as 
endpoints  in  reproductive  efliBCts 
studies.  These  endpoints  have  been 
included  in  the  proposed  revisions  to 
the  EPA  test  guideline  (U.S.  EPA. 
1996a). 

In  studies  where  parental  and 
ofEspring  generations  are  evaluated, 
thwe  are  additional  risk  assessment 
issues  regarding  the  relationships  of 
reproductive  outcomes  across 
generations.  Increasing  vulnerability  of 
subsequent  generations  is  often,  but  not 
always,  observed.  Qualitative 
predictions  of  increased  risk  of  the  fiUal 
generations  could  be  strengthened  by 
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knowledge  of  the  reproductive  effiscts  in 
the  adult,  the  likelihood  of 
bioeccimiulation  of  the  agent,  and  the 
potential  for  increased  sensitivity 
resulting  from  exposure  during  critical 
periods  of  development  (Gray,  1991). 
Occasionally,  the  severity  of  effects 
may  be  static  or  decreased  with 
succeeding  generations.  When  a 
decrease  occura,  one  explanation  may 
be  that  the  animals  in  the  Fi  and  F2 
generations  represent  "survivors"  who 
are  (or  beccnne)  more  resistant  to  the 
agent  than  the  average  of  the  P 
generation.  If  such  seleotion  exists,  then 
subsequent  filial  generations  may  show 
a  reduced  toxic  response.  Thus, 
significant  adverse  effects  in  any 
generation  may  be  cause  for  concern 
regardless  of  results  in  other  generations 
unless  inconsistencies  in  the  data 
indicate  otherwise. 

III.A.6.  Alternative  Reproductive  Tests 

A  number  of  alternative  test  designs 
have  appeared  in  the  literature  (Lamb, 
1985;  Lamb  and  Chapin.  1985;  Gray  et 
al.,  1988, 1989, 1990;  Morrissey  et  al., 
1989).  Although  not  necessarily  viewed 
as  replacements  for  the  standard  two- 
generation  reproduction  tests,  data  from 
these  protocols  may  be  used  on  a  case- 
by-case  basis  depending  on  what  is 
known  about  the  test  agent  in  question. 
When  mutually  agreed  on  by  the  testing 
organization  and  the  Agency,  such 
alternative  protocols  may  offer  an 
expanded  array  of  endpoints  and 
increased  flexibility  (Francis  and 
iCimmel,  1988). 

A  continuous  breeding  protocol, 
Fertility  (or  Reproductive)  Assessment 
by  Continuous  Breeding  (FACB  or 
RACB).  has  been  developed  by  the 
National  Toxicology  Program  (NTP) 
(Lamb  and  Chapin,  1985;  Morrissey  et 
al.,  1989;  Gulati  et  al.,  1991).  As 
originally  described,  this  protocol 
(FACB)  was  a  one-generation  test. 
However,  in  the  current  design  (RACB), 
dosing  is  extended  into  the  F| 
generation  to  make  it  compatible  with 
the  EPA  workshop  recommendations  for 
a  two-generation  design  (Francis  and 
Kimmel,  1988).  The  RACB  protocol  is 
being  used  with  both  mice  and  rats.  A 
distinctive  feature  of  this  protocol  is  the 
continuous  cohabitation  of  male-female 
pairs  (in  the  P  generation)  for  14  weeks. 
*Up  to  five  litters  can  be  produced  with 
the  pups  removed  soon  after  birth.  This 
protocol  provides  information  on 
changes  in  the  spacing,  number,  and 
size  of  litters  over  the  14-week  dosing 
interval.  Treatment  (three  dose  levels 
plus  controls)  is  initiated  in 
postpubertal  males  and  females  (11 
weeks  of  age)  seven  days  before 
cohatntation  and  continues  throughout 


the  test.  Offepring  that  are  removed  frtnn 
the  dam  soon  aftor  biith  are  counted  and 
examined  for  viability,  litter  and/or  pup 
weight,  sex,  and  external  abnormalities 
and  then  discarded.  The  last  litter  may 
remain  with  the  dam  until  weaning  to 
study  the  effiects  of  in  utero  as  well  as 
perinatal  and  postnasal  exposures.  If 
effects  on  fertility  are  observed  in  the  P 
or  F  generations,  additional 
reproductive  evaluations  may  be 
conducted,  including  fiartility  studies 
and  crossover  matings  to  define  the 
affected  gender  and  site  of  toxicity. 

The  sequential  production  of  Utters 
from  the  same  adults  allows  observation 
of  the  timing  of  onset  of  an  adverse 
effect  on  fertility.  In  addition,  it 
improves  the  ability  to  detect 
subfertility  due  to  the  potential  to 
produce  larger  numbers  of  pregnancies 
and  Uttere  than  in  a  standard  single-  or 
muitigeneration  reproduction  study. 
With  continuous  treatment,  a 
cumulative  effiact  could  increase  the 
incidence  or  extent  of  expression  with 
subsequent  litters.  However,  unless 
offispring  were  allowed  to  grow  and 
reproduce  (as  they  are  routinely  in  the 
more  recent  version  of  the  RACB 
protocol)  (Gulati  et  al.,  1991),  little  or  no 
information  will  be  available  on 
postnatal  development  or  reproductive 
capability  of  a  second  esneration. 

Sperm  measures  (including  sperm 
nimiber,  morphology,  and  motiuty)  and 
vaginal  smear  cytology  to  detect  changes 
in  estrous  cyclicity  have  been  added  to 
the  RACB  protocol  at  the  end  of  the  test 
period  and  their  utility  has  been 
examined  using  model  compounds  in 
the  mouse  (Morrissey  et  al.,  1989). 

Another  test  method  combines  the  use 
of  multiple  endpoints  in  both  sexes  of 
rats  with  initiation  of  treatment  at 
weaning  (Gray  et  al.,  1988).  Thus, 
morphologic  and  physiologic  changes 
associated  with  puberty  are  included  as 
endpoints.  Both  P  sexes  are  treated  (at 
least  three  dose  levels  plus  controls) 
continuously  through  breeding, 
pregnancy,  and  lactation.  Hie  Fi 
generation  is  mated  in  a  continuous 
breeding  protocol.  Vaginal  smeare  are 
recorded  daily  throughout  the  test 
period  to  evaluate  estrous  cycle 
normality  and  confirm  breeding  and 
pregnancy  (or  pseudopregnancy). 
Pregnancy  outcome  is  monitored  in  both 
the  P  and  Fi  generations  at  all  doses, 
and  terminal  studies  on  both 
generations  include  comprehensive 
assessment  of  sperm  measures  (number, 
morphology,  motility)  as  well  as  organ 
weights,  bistopathology.  and  the  serum 
and  tissue  levels  of  appropriate 
reproductive  hormones.  As  with  the 
RACB,  crossover  mating  studies  may  be 
conducted  to  identify  the  affected  sex  as 


warranted.  This  protocol  combines  the 
advantages  of  a  continuous  breeding 
desi^  with  acquisition  of  sex-specific 
multiple  endpoint  data  at  all  doses.  In 
addition,  identification  of  pubertal 
effects  makes  this  protocol  particularly 
useful  for  detecting  compounds  with 
hormone-mediated  actions  such  as 
environmental  estrogms  or 
antiandrogens. 

III.A.7.  Additional  Test  Protocols  That 
May  Provide  Reproductive  Data 

Several  shorter-term  reproductive 
toxicity  screening  tests  have  been 
developed.  Amcmg  those  are  the 
Reproductive/Developmental  Toxicity 
Screening  Test,  which  is  part  of  the 
OECD's  Screening  Infonnation  Data  Set 
protocol  (Soala  et  al.,  1992;  Tanaka  et 
al.,  1992;  OECD,  1993a).  a  tripartite 
protocol  developed  by  the  International 
Conference  on  Harmonization 
(International  Conference  on 
Harmonization  of  Technical 
Requirements  of  Phannaceuticals  for 
Himian  Use.  1994;  Manson.  1994),  and 
the  NTP's  Short-Term  Reproductive  and 
Developmental  Toxicity  Screen  (Harris, 
M.W.  et  al.,  1992).  These  protocols  have 
been  developed  for  setting  priorities  for 
further  testing  and  should  not  be 
considered  sufficient  by  themselves  to 
estabhsh  regulatory  exposure  levels. 
Their  limited  exposure  periods  do  not 
allow  assessment  of  certain  aspects  of 
the  reproductive  process,  such  as 
developmentally  induced  effects  on  the 
reproductive  systems  of  ofbpring,  that 
are  covered  by  the  muitigeneration 
reproduction  protocols. 

The  male  dominant  lethal  test  was 
designed  to  detect  mutagenic  effects  in 
the  male  spermatogenic  process  that  are 
lethal  to  the  ofEspring.  A  female 
dominant  lethal  protocol  has  also  been 
used  to  detect  equivalent  effects  on 
oogenesis  (Generoso  and  Piegorsch. 
1993). 

A  review  of  the  male  dominant  lethal 
test  has  been  published  as  part  of  the 
EPA's  Gene-Tox  Program  (Green  et  al., 
1985).  Dominant  letful  protocols  may 
use  acute  dosing  (1  to  S  days)  followed 
by  serial  matings  with  one  or  two 
females  per  male  per  week  for  the 
duration  of  the  spermatogenic  process. 
An  alternative  protocol  may  use 
subchronic  dosing  for  the  duration  of 
the  spermatogenic  process  followed  by 
mating.  Dose  levels  used  with  the  acute 
protocol  are  usually  higher  than  those 
used  with  the  subdhronic  protocol. 
Females  are  monitored  far  evidence  of 
mating,  killed  at  approximately 
midgestation.  and  examined  for 
incidence  of  pre-  and  postimplantation 
loss  (see  Section  III.B.2.  for  discussions 
of  these  endpoints). 
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Pre-  or  postimplantation  loss  in  the 
dominant  lethal  test  is  often  considered 
evidence  that  the  agent  has  induced 
mutagenic  damage  to  the  male  germ  cell 
(U.S.  EPA.  1986c).  A  genotoxic  basis  for 
a  substantial  portion  of 
postimplantation  loss  is  accepted 
widely.  However,  methods  used  to 
assess  preimplantation  loss  do  not 
distinguish  between  contributions  of 
mutagenic  events  that  cause  embryo 
death  and  noomutagenic  factors  that 
result  in  fiailure  of  iwrtilization  or  early 
embryo  mortality  (e.g.,  inadequate 
number  of  nonnal  sperm,  {ailure  in 
sperm  transport  or  ovum  penetration). 
Similar  effscts  (fartilizatiGn  failure, 
early  embryo  death)  could  also  be 
produced  indirectly  by  efiiscts  that  delay 
the  timing  of  fsrtilization  relative  to 
time  of  ovulation.  Such  distinctions  are 
important  because  cytotoxic  effscts  on 
gametogenic  cells  do  not  imply  the 
potential  for  transmittable  genetic 
damage  that  is  associated  with 
mutagenic  events.  The  interpretation  of 
an  increase  in  preimplantation  loss  may 
require  additional  data  on  the  agent's 
mutagenic  and  gametotoxic  potential  if 
genotoxidty  is  to  be  foctored  into  the 
risk  assessment.  Regardless,  significant 
effiects  may  be  observed  in  a  dominant 
lethal  test  that  are  considered 
reproductive  in  nature. 

An  acute  exposure  protocol, 
combined  writh  serial  mating,  may  allow 
identification  of  the  spermatogenic  cell 
types  that  are  afbcted  by  treatment. 
However,  acute  dosing  may  not  produce 
advene  effects  at  levels  as  low  as  with 
subchronic  dosing  because  of  factors 
such  as  bioacciunulation.  Conversely,  if 
tolerance  to  an  agent  is  developed  with 
longer  exposure,  an  effect  may  be 
observed  after  acute  dosing  that  is  not 
detected  after  longer-term  dosing. 

Subchronic  tondty  tests  may  nave 
been  conducted  before  a  detailed 
reproduction  study  is  initiated.  In  the 
subchronic  toxicity  test  with  rats, 
exposure  usually  begins  at  6-8  weeks  of 
age  and  is  continued  for  00  days  (U.S. 
EPA,  1982, 1985b).  Initiation  of 
exposure  at  8  weeks  of  age  (compared 
with  6)  and  exposure  for  approximately 
90  days  allows  the  animals  to  reach  a 
more  mature  stage  of  sexual 
development  and  assures  an  adequate 
length  of  dosing  for  observation  of 
effscts  on  the  reproductive  organs  with 
most  agents.  The  route  of  administration 
is  often  oral  or  by  gavage  but  may  be 
dermal  or  by  inhalation.  Animals  are 
monitored  for  clinical  signs  throughout 
the  test  and  are  necropsied  at  the  end  of 
dosing. 

The  endpoints  that  are  usually 
evaluated  for  the  male  reproductive 
system  include  visual  examination  of 


the  reproductive  organs,  plus  weights 
and  histopathology  for  the  testes, 
epididymides,  anci  accessory  sex  glands. 
For  the  bmales,  endpoints  may  include 
visual  examination  of  the  reproductive 
organs,  utwine  and  ovarian  weights,  and 
histopathology  of  the  vagina,  uterus, 
cervix,  ovaries,  and  mammary  glands. 

This  test  may  be  useful  to  identify  an 
agent  as  a  potential  reproductive  huard. 
but  usually  does  not  (wovide 
information  about  the  integrated 
function  of  the  reproductive  systems 
(sexual  behavior,  Cnrtility.  and 
pregnancy  outcooMs).  nor  does  it 
include  efiiscts  of  the  agmt  on  immature 
animals. 

Chronic  toxicity  tests  provide  an 
opportunity  to  evaluate  toxic  efiiscts  of 
long-term  exposures.  Oral,  inhalation,  or 
dermal  exposure  is  initiated  soon  after 
weaning  and  is  usually  continued  feu- 12 
to  24  months.  Because  of  the  extended 
treatment  period,  data  from  interim 
sacrifices  may  be  available  to  provide 
usefiil  information  regarding  me  onset 
and  sequence  of  toxidty.  fax  males,  the 
reproductive  organs  are  examined 
visually,  testes  are  weighed,  and 
histopathologic  examination  is  done  on 
the  testes  and  accessory  sex  glands,  fai 
females,  the  reproductive  organs  are 
examined  visually,  uterine  and  ovarian 
weights  may  be  obtained,  and 
histopathologic  evaluation  of  the 
reproductive  organs  is  done.  The 
inddence  of  pathologic  conditions  is 
often  increased  in  the  reproductive 
tracts  of  aged  control  animals. 
Therefore,  findings  should  be 
interpreted  carefully. 

ni.B.  Endpoints  for  Evaluating  Male  and 
Female  Reproductive  Toxicity  in  Test 
Species 

III.B.1.  Introduction 

The  following  discussion  emphasizes 
endpoints  that  measure  characteristics 
that  are  necessary  for  successful  sexual 
performance  and  procreation.  Other 
areas  that  are  related  less  directly  to 
reproduction  are  beycmd  the  scope  of 
these  Guidelines.  For  example, 
secondary  adverse  health  eniacts  that 
may  result  from  toxicity  to  the 
reproductive  organs  (e.g.,  08taop<fftMis 
or  altered  immune  function),  although 
important,  are  not  included. 

In  these  Guidelines,  the  endpoints  of 
reproductive  toxidty  are  separated  into 
three  categories:  couple-mediated, 
female-specific,  and  male-spedfic. 
Couple-mediated  endpoints  are  those  in 
which  both  sexes  can  nave  a 
contributing  role  if  both  partners  are 
exposed.  Thus,  exposure  of  either  sex  or 
b<^  sexes  may  result  in  an  effed  on 
that  endpoint. 


The  discussions  of  endpoints  and  the 
fadcws  influencing  results  that  are 
presented  in  this  section  are  directed  to 
evaluation  and  interpretation  of  results 
with  test  spedes.  Many  of  those 
endpoints  require  invasive  techniques 
that  preclude  routine  use  with  humans. 
However,  in  some  instances,  related 
endpoints  that  can  be  used  with  humans 
are  identified.  Information  that  is 
spedfic  for  evaluation  of  efbcts  on 
humans  is  presented  in  Section  m.C 

Although  statistioal  analyses  are 
important  in  detmnining  the  efbcts  of 
a  particular  agmt,  the  biological 
significance  of  data  is  moat  important  It 
is  important  to  be  aware  that  vnien 
many  endpoints  are  investigated, 
statistically  significant  diffnences  may 
occur  by  trance.  On  the  other  hand, 
apparent  trends  with  dose  may  be 
biologically  relevant  even  though  pair- 
wise  comparisons  do  not  indicate  a 
statistically  significant  efbd.  In  each 
section,  endpoints  are  identified  in 
which  significant  changes  may  be 
considered  adverse.  However, 
concordance  of  results  and  known 
biology  should  be  considered  in 
interfMeting  all  results.  Results  should 
be  evaluated  on  a  case-by-case  basis 
with  all  of  the  evidence  considered. 
Sdentific  judgment  should  be  used 
extensively-  All  effects  that  may  be 
considered  as  adverse  are  appropriate 
for  use  in  establishing  a  NOAEL. 
LOAEL,  or  henchman  dose. 

in.B.2.  Couple-Mediated  Endpoints 

Data  on  fertility  potential  and 
assodated  reproductive  outcranes 
provide  the  most  comprehensive  and 
dired  insight  into  reproductive 
capability.  As  noted  previously,  most 
protocols  only  spedQr  cohabitation  of 
exposed  males  with  exposed  famales. 
This  complicates  the  resolution  of 
gender^padfic  influences.  Conclusions 
may  need  to  be  restrided  to  noting  that 
the  "couple"  is  at  reproductive  risk 
when  one  or  both  parents  are  potentially 
esmosed. 

uI.B.2.a.  Fertility  and  Pregnancy 
Outcomes.  Breeding  studies  with  test 
spedes  are  a  major  sooroe  of  data  an 
reproductive  toxicants.  Evaluatioiu  of 
fiBTtility  and  pregnancy  outcomes 
provide  measures  of  the  fundicHial 
consequences  of  reproductive  injury. 
Measures  of  fertility  and  pregnancy  * 

outcome  that  are  often  obtained  fiom 
multigeneration  reproduction  studies 
are  presented  in  T^le  2.  Many 
endpoints  that  are  pertinent  for 
developmental  toxidty  are  also  listed 
and  discussed  in  the  Agency's 
Guidelines  for  Developmental  Toxicity 
Risk  Assessment  (U.S.  EPA,  1991).  Also 
induded  in  Table  2  are  measures  that 
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may  be  obtained  from  other  types  of 
studies  (e.g.,  single-generation 
reproduction  studies,  developmental 
toxidty  studies,  dominant  lethal 
studies)  in  which  offspring  are  not 
retained  to  evaluate  subsequent 
reproductive  performance. 

Table  2.— Couple-Mediated  End- 
po^^4TS  OF  Reproductive  Toxicity 

MuNigeneration  studies: 
Mating    rate,    time    to    mating    (time    to 

pregnancy*) 
Pregnancy  rate* 
Delivery  rate* 
Geatalionlength' 
Litter  size  (total  and  Kve) 
Number  of  Hve  and  dead  offspring  (Fetal 

death  rate*) 


Table    2.— Couple-Mediated    End- 
points  OF  REPnoDucnvE 
Toxicity— Continued 

Offspring  gender*  (sex  ratio) 
Birth  weigfit* 
Postnatal  weights* 
Offspring  survival* 

External  maNormabons  and  variations* 
Offspring  reproduction* 
Ottier  reproductive  erK^xxnls: 
Ovulation  rate 
FertlMUcn  rate 
Preimplantalion  loss 
Impiantalion  numt>or 
Poatmptantalion  Ices* 
Intental  malformations  aiMJ  variations* 
Postnatal      structural      aixl      functional 
developmenr 

'EndpoMs  that  can  be  obtained  with  hu- 
mans. 


Some  of  the  endpoints  identified 
above  are  used  to  calculate  ratios  or 
indices  (NRQ,  1977;  Collins,  1978; 
Schwetz  et  al.,  1980;  U.S.  EPA,  1982, 
1985b:  Dix(Hi  and  Hall.  1984;  Lamb  et 
al.,  1985;  Thomas,  1991).  While  the 
presentation  of  such  indices  is  not 
discouraged,  the  measurements  used  to 
calculate  those  indices  should  also  be 
available  for  evaluation.  Definitions  of 
some  of  these  indices  in  published 
litmatiue  vary  siibstantially.  Also,  the 
calculation  of  an  index  may  be 
influenced  by  the  test  design.  Therefore, 
it  is  important  that  the  methods  used  to 
calculate  indices  be  spedfied.  Some 
commonly  reported  indices  are  in  Table 
3. 
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Table  3.— Seiected  Inoces  That  May  Be  Calculated  From  Emoponjs  of  Reproductive  toxicity  m  Test  Speqes 

Matinglndax 


Number  of  males  Of  females  mating 


xlOO 


Numtier  of  males  or  females  cottabiled 

NolK  Mating  is  used  to  indicate  that  avWenoe  of  copulation  (obsenotion  or  othar  avidenc*  o(  ejaculation  such  as  vaginal  plug  or 
aparm  In  vaginal  smear)  was  obtained. 

Fertility  Index 

Numt)er  of  cohabited  females  becoming  pregnant      _ 
Number  of  nonpre^ant  couples  cohabled 

Noir  Because  both  sexes  are  often  exposed  to  an  agent,  distinction  between  sexes  often  is  not  possMe.  If  responst)ility  for  an 
effect  cw  be  dearty  assigned  to  one  sax  (as  wlien  treated  animals  are  mated  vM)  controls),  ttten  a  female  or  male  tarlilty  index  could 
be  useful 

OaatoMon  (Pragnancy)  Index 

Nunf)t)er  of  females  deHvering  Ive  young 
Numtier  of  females  wth  evidence  of  pregnancy 

Uve  Birth  Index 


x100 


Nwntier  ollive  offspring        ... 
zrLJS — xlOO 

Numt)er  of  offspring  delvered 
SexRatIo 

Numt)er  of  mate  offspring 
Numt>er  of  female  offspring 

4-Oay  Survival  bidax  (VlabMlty  Index) 

Number  of  ive  oftepring  at  lactation  day  4      „ 
Numtier  of  Ive  offspring  deHvered 
Nole:  This  delinftion  assumes  tttat  no  standanlzalion  of  Mter  size  is  done  untN  after  ttte  day  4  determination  is  completed. 

Lactation  Index  (Weaning  Index) 

Numt)ef  of  Uve  offspring  at  day  21      „ 
Numt)er  of  live  offspring  bom 

Note:  If  Mters  were  standardized  to  equaize  numtMrs  o<  offspring  per  litter,  number  of  offspring  after  standardization  should  be  used 
Irtstead  of  number  bom  aHve.  When  no  standarduation  is  dorte,  measure  is  catod  weaning  index.  Wlwn  standanization  is  done,  measure 
is  caled  lactation  index. 

Praweaning  Index 

Number  of  live  offspring  bom  -  Huivbei  of  offspring  weaned      „ 
Numt>er  of  live  offspring  bom 

Note:  If  Mters  ware  starxtardized  to  equalize  numtMrs  of  offspring  per  litter,  ttten  number  of  offspring  remaining  after  standanization 
siKiutd  be  used  instead  of  number  bom. 


Mating  rate  may  be  reported  for  the 
mated  pairs,  males  only  or  females  only. 
Evidence  of  mating  may  be  direct 
observation  of  copulation,  observation 
of  copulatory  plugs,  or  observation  of 
sperm  in  the  vaginal  fluid  (vaginal 
lavage).  The  mating  rate  may  be 
influenced  by  the  number  of  estrous 
cycles  allowed  or  required  for 
pregnancy  to  occur.  Therefore,  mating 


rate  and  fiartiUty  data  from  the  first 
estrous  cycle  after  initiation  of 
cohabitation  should  be  more 
discriminating  than  measurements 
involving  multiple  cycles.  Evidence  of 
mating  does  not  necessarily  mean 
successful  impregnation. 

A  useful  indicator  of  impaired 
reproductive  function  may  be  the  length 
of  time  required  for  each  pair  to  mate 


after  the  start  of  cohabitation  (time  to 
mating).  An  increased  interval  between 
initiation  of  cohabitation  and  evidence 
of  mating  suggests  abnormal  estrous 
cyclicity  in  the  female  or  impaired 
sexual  behavior  in  one  or  both  partners. 

The  time  to  mating  for  nomoal  pairs 
(rat  or  mouse)  could  vary  by  3  or  4  days 
depending  oA  the  stage  of  the  estrous 
cycle  at  the  start  of  cohabitation.  If  the 
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stage  of  the  estrous  cycle  at  the  time  of 
cohabitation  is  known,  the  component 
.  of  the  variance  due  to  variation  in  stage 
at  cohabitation  can  be  removed  in  the 
data  analysis. 

Data  on  fertilization  rate,  the 
proportion  of  available  ova  that  were 
fertilized,  are  seldom  available  because 
the  measurement  requires  necropsy  very 
early  in  gestation.  Pregnancy  rate  is  the 
proportion  of  mated  pairs  that  have 
produced  at  least  one  pregnancy  within 
a  fixed  period  where  pregnancy  is 
determined  by  the  earliest  available 
evidence  that  fertilization  has  occurred. 
Generally,  a  more  meaningful  measure 
of  fertility  results  when  the  mating 
opportunity  was  limited  to  one  mating 
couple  and  to  one  estrous  cycle  (see 
Sections  III.A.3.  and  in.A.4.). 

The  timing  and  integrity  of  gamete 
and  zygote  transport  are  important  to 
fartilization  and  embryo  survival  and 
are  quite  susceptible  to  chemical 
perturbation.  Disruption  of  the 
processes  that  contribute  to  a  reduction 
in  fartiUzation  rate  and  increased  early 
embryo  loss  are  usually  identified 
simply  as  preimplantation  loss. 
Additional  studies  using  direct 
assessments  of  fartilized  ova  and  early 
embryos  would  be  necessary  to  identify 
the  cause  of  increased  preimplantation 
loss  (Cummings  and  Perreault,  1990). 
Preimplantation  loss  (described  below) 
occurs  in  untreated  as  well  as  treated 
rodents  and  contributes  to  the  normal 
variation  in  litter  size. 

After  mating,  uterine  and  oviductal 
contractions  are  critical  in  the  transport 
of  spermatozoa  bom  the  vagina,  hi 
rodfmts,  sufficient  stimulation  during 
mating  is  necessary  for  initiation  of 
those  contractions.  Thus,  impaired 
mating  behavior  may  affect  sperm 
transport  and  fertilization  rate.  Exposure 
of  the  female  to  estrogenic  compounds 
can  alter  gamete  transport.  In  women, 
low  doses  of  exogenous  estrogens  may 
accelerate  ovum  transport  to  a 
detrimental  extent,  whereas  high  doses 
of  estrogens  or  progestins  delay 
traruport  and  increase  the  incidence  of 
ectopic  pregnancies. 

Mammalian  ova  are  surrounded  by 
investments  that  the  sperm  must 
penetrate  before  fusing  with  ova. 
Chemicals  may  block  fertilization  by 
preventing  this  passage.  Other  agents 
may  impair  fusion  of  the  sperm  with  the 
oolemma,  transformations  of  the  sperm 
or  ovum  chromatin  into  the  male  and 
female  pronuclei,  fusion  of  the 
pronuclei,  or  the  subsequent  cleavage 
divisions.  Carbendazim,  an  inhibitor  of 
microtubule  synthesis,  is  an  example  of 
a  chemical  that  can  interfere  with 
oocyte  maturation  and  normal  zygote 
formation  after  sperm-egg  fusion  by 


affiacting  meiosis.  (Perreault  et  al.,  1992; 
Zuelke  and  Perreault,  1995).  The  early 
zygote  is  also  susceptible  to  detrimental 
effects  of  mutagens  such  as  ethylene 
oxide  (Generoso  et  al.,  1987). 

Fertility  assessments  in  test  animals 
have  limited  sensitivity  as  measures  of 
reproductive  injury.  Inerefore,  results 
demonstrating  no  treatment-related 
effect  on  fertility  may  be  given  less 
weight  than  other  endpoints  that  are 
more  sensitive.  Unlike  humans,  normal 
males  of  most  test  species  produce 
sperm  in  numbers  that  greatly  exceed 
the  minimiun  requirements  for  fertility, 
particularly  as  evaluated  in  protocols 
that  allow  multiple  matings  (Amann, 
1981;  Woridng,  1988).  In  some  strains  of 
rats  and  mice,  production  of  normal 
sperm  can  be  reduced  by  up  to  90%  or 
more  without  compromising  fertility 
(Aaf)es  et  al.,  1980;  Meistridi,  1982; 
Robaire  et  al.,  1984;  Working,  1988). 
However,  less  severe  reductions  can 
cause  reduced  fertility  in  human  males 
who  appear  to  function  closer  to  the 
threshold  for  the  number  of  normal 
sperm  needed  to  ensure  full 
reproductive  competence  (see 
Supplementary  Inibrmation).  This 
difference  between  test  species  and 
humans  means  that  negative  results 
with  test  species  in  a  study  that  was 
limited  to  endpoints  that  examined  only 
fertility  and  pregnancy  outcomes  would 
provide  insufficient  information  to 
conclude  that  the  test  agent  poses  no 
reproductive  hazard  in  humans.  It  is 
unclear  whether  a  similar  consideration 
is  applicable  for  females  for  some 
mechanisms  of  toxicity. 

The  limited  sensitivity  of  fertility 
measures  in  rodents  also  suggests  that  a 
NOAEL,  LOAEL,  or  benchmark  dose 
(see  Section  IV)  based  on  fertility  may 
not  reflect  completely  the  extent  of  the 
toxic  effect.  In  such  instances,  data  from 
additional  reproductive  endpoints 
might  indicate  that  an  adverse  effiect 
could  occur  at  a  lower  dose  level.  In  the 
absence  of  such  data,  the  margin  of 
exposure  or  imcertainty  factor  applied 
to  the  NOAEL,  LOAEL,  or  benchmark 
dose  may  need  to  be  adjusted  to  reflect 
the  additional  uncertainty  (see  Section 
IV). 

Both  the  blastocyst  and  the  uterus 
must  be  ready  for  implantation,  and 
their  synchronous  development  is 
critical  (Cummings  and  Perreault,  1990). 
The  preparation  of  the  uterine 
endometrium  for  implantation  is  under 
the  control  of  sequential  estrogen  and 
progesterone  stimulation.  Treatments 
that  alter  the  internal  hormonal 
environment  or  inhibit  protein 
synthesis,  mitosis,  or  cell  differentiation 
can  block  implantation  and  cause 
embryo  death. 


Gestation  length  can  be  determined  in 
test  animals  btm  data  on  day  of  mating 
(observation  of  vaginal  plug  or  sperm- 
positive  vaginal  lavage)  and  day  of 
parturition.  Significant  shortening  of 
gestation  can  lead  to  adverse  outcomes 
of  pregnancy  such  as  decreased  birth 
weigbt  and  ofEspring  survival. 
Significantly  longer  gestation  may  be 
caused  by  failure  of  die  normal 
mechanism  for  parturition  and  may 
result  in  death  or  impairment  of 
offspring  if  dystocia  (difficulty  in 
parturition)  occurs.  Dystocia  omstitutes 
a  maternal  health  threat  for  humans  as 
well  as  test  species.  Lengthened 
gestation  may  result  in  higher  birth 
Mreight;  an  effect  that  could  mask  a 
.slower  growth  rate  in  utero  because  of 
e^qposure  to  a  toxic  agent.  Comparison  of 
o&imng  weights  based  on  conoeptional 
age  may  allow  insight,  although  this 
comparison  is  complicated  by  generally 
fester  growth  rates  postnatally  than  in 
utero. 

Litter  size  is  the  number  of  offspring 
delivered  and  is  measured  at  or  soon 
after  birth.  Unless  this  observation  is 
made  soon  after  parturition,  the  number 
of  offspring  observed  may  be  less  ttian 
the  actual  number  delivered  because  of 
cannibalism  by  the  dam.  Litter  siae  is 
affected  by  the  number  of  ova  available 
for  fertilization  (ovulation  rate), 
fertilization  rate,  implantation  rate,  and 
the  proportion  of  the  implanted 
embryos  that  survives  to  parturition. 
Litter  size  may  include  dead  as  well  as 
live  offspring,  therefore  data  on  the 
numbers  of  Uve  and  dead  offepring 
should  be  available  also. 

When  pregnant  animals  are  examined 
by  necropsy  in  mid-  to  late  gestation, 
pregnancy  status,  including  pre-  and 
postimplantation  losses  can  be 
determined.  Postimplantation  loss  can 
be  determined  also  by  examining  uteri 
from  postparturient  females. 
Preimplantation  loss  is  the  (number  of 
corpora  lutea  minus  number  of 
implantation  sites)/number  of  corpora 
lutea.  Postimplantation  loss,  determined 
following  delivery  of  a  litter,  is  the  (total 
number  of  implantation  sites  minus 
number  of  full-term  pup6)/number  of 
implantation  sites. 

Offspring  gender  in  mammals  is 
determined  by  the  male  through 
fertilization  of  an  ovum  by  a  Y-  or  an  X- 
chromosome-bearing  sperm.  Therefore, 
selective  impairment  in  the  production, 
transport,  or  fertilizing  ability  of  either 
of  these  sperm  types  can  produce  an 
alteration  in  the  sex  ratio.  An  agent  may 
also  induce  selective  loss  of  male  or 
female  fetuses.  Further,  alteration  of  the 
external  sexual  characteristics  of 
offspring  by  agents  that  disrupt  sexual 
development  may  produce  apparent 
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effocts  on  sex  ratios.  Althou^  not 
examined  routinely,  these  bctors 
provide  the  most  likely  explanations  for 
alterations  in  the  sex  ratio. 

Birth  weight  should  be  measured  on 
the  day  of  parturition.  Often  data  from 
individual  pups  as  well  as  the  entire 
litter  (litter  weight)  are  provided.  Birth 
weights  are  influenced  by  intrauterine 
growth  rates.  Utter  aixe,  and  gestation 
length.  Growth  rate  in  utero  is 
influenced  by  the  normality  of  the  fetus, 
the  maternal  environment,  and  gender, 
with  females  tending  to  be  sraalW  than 
males  (Tyl,  1987).  Individual  pups  in 
large  litters  tend  to  be  smaller  than  pups 
in  smaller  Utters.  Thus,  reduced  birth 
weights  that  can  be  attributed  to  large 
Utter  size  should  not  be  considered  an 
adverse  efiiact  unless  the  increased  Utter 
size  is  treatment  related  and  the 
subsequent  ability  of  the  ofbpring  to 
survive  or  develop  is  compromised. 
Multivariate  analyses  may  be  used  to 
adjust  pup  weights  for  Utter  size  (e.g., 
analysis  of  covarianoe,  multiple 
regression).  When  Utter  weights  only  are 
rraorted,  the  increased  numbers  of 
ompring  and  the  lower  weights  of  the 
individuals  tend  to  offset  each  other. 
When  prenatal  or  postnatal  growth  is 
impaired  by  an  acute  exposure, 
compensatory  growth  after  cessation  of 
dosing  could  obscure  the  earlier  effect. 

Postnatal  weights  are  dependent  on 
birth  weight,  sex,  and  normality  of  the 
individual,  as  well  as  the  Utter  size, 
lactational  ability  of  the  dam,  and 
suckling  ability  of  the  offspring.  With 
large  Utters,  small  or  %veak  ofbpring 
may  not  compete  successfully  tor  milk 
and  show  impaired  growth.  Because  it 
is  not  possible  usually  to  determine 
whether  the  effect  was  due  solely  to  the 
increased  litter  size,  growth  retardation 
or  decreased  survival  rate  should  be 
considered  adverse  in  the  absence  of 
information  to  the  contrary.  Also, 
ofbpring  weights  may  appear  normal  in 
very  small  litters  and  should  be 
considered  carehilly  in  relation  to 
controls. 

Offspring  survival  is  dependent  on 
the  same  (actors  as  postnatal  weight, 
althou^  more  severe  effects  are 
necessary  usually  to  affect  survival.  All 
weight  and  survival  endpoints  can  be 
affected  by  toxicity  of  an  agent,  either  by 
direct  effects  on  the  offspring  or 
indirectly  through  effects  on  the  ability 
of  the  dam  to  support  the  offspring. 

Measures  of  malformations  and 
variations,  as  well  as  postnatal 
structural  and  functional  development, 
are  presented  in  the  Guidelines  for 
Developmental  Toxicity  Risk 
Assessment  and  the  Proposed 
Guidelines  for  Neurotoxicity  Risk 
Assessment  (U.S.  EPA.  1991,  199Sa). 


These  documents  should  be  consulted 
for  additional  information  on  those 
parameters. 

Adverse  Effects 

Table  2  Usts  couple-mediated 
endpoints  that  may  be  measured  in 
reproduction  studies.  Table  3  presents 
examples  of  indices  that  may  be 
calculated  firom  couple-mediated 
reproductive  toxicity  data.  Significant 
detrimental  eCbcts  on  any  of  those 
endpoints  or  on  indices  derived  firom 
those  data  should  be  considered 
adverse.  Whether  efiects  are  on  the 
feoiale  reproductive  system  or  directly 
on  the  embryo  or  fetus  is  often  not 
distinguishable,  but  the  distinction  may 
not  be  important  because  all  of  these 
efie^s  should  be  cause  for  concern. 

ni.B.2.b.  Sexual  Behavior.  Sexual 
behavior  reflects  complex  neural, 
endocrine,  and  reproductive  organ 
interactions  and  is  therefore  susceptible 
to  disruption  by  a  variety  of  toxic  agents 
and  pathologic  oonditioiu.  Interference 
with  sexual  behavior  in  either  sex  by 
environmental  agents  represratsa 
potentiaUy  significant  human 
reproductive  problem.  Most  hiunan 
information  comes  from  studies  on 
efiiects  of  drugs  on  sexual  behavior  or 
bom  clinical  reports  in  which  the 
detection. of  exposure-effect  associations 
is  unlikely.  Data  on  sexual  behavior  are 
usually  not  available  from  studies  of 
human  populations  that  were  ejcposed 
occupationally  or  environmentally  to 
potentially  toxic  agents,  nor  are  such 
data  obtained  routinely  in  studies  of 
environmental  agents  with  test  species. 

In  the  absence  of  human  data,  the 
perturbation  of  sexual  bdiavior  in  test 
species  suggests  the  potential  for  similar 
effects  on  humans.  Consistent  with  this 
position  are  data  showing  that  central 
nervous  system  effiacts  can  disrupt 
sexual  behavior  in  both  test  species  and 
humans  (Rubin  and  Hanson,  1979; 
Waller  et  al..  1985).  Although  the 
functional  components  of  sexual 
performance  can  be  quantified  in  most 
test  species,  no  direct  evaluation  of  this 
behavior  is  done  in  most  breeding 
studies.  Rather,  copulatory  plugs  or 
sperm-positive  vaginal  lavages  are  taken 
as  evidence  of  sexual  receptivity  and 
successful  mating.  However,  these 
markers  do  not  demonstrate  whether 
male  performance  resulted  in  adequate 
sexual  stimulation  of  the  female.  Failure 
of  the  male  to  provide  adequate 
stimulation  to  the  female  may  impair 
sperm  transport  in  the  genital  tract  of 
female  rats,  thereby  reducing  the 
probability  of  successful  impregnation 
(Adler  and  Toner,  1986).  Such  a 
"mating"  fiailure  would  be  reflected  in 
the  calculated  fertility  index  as  reduced 


fertiUty  and  could  be  sttributed 
erroneously  to  an  effect  on  the 
spermatogenic  process  in  the  male  or  on  , 
fertility  of  the  female. 

In  the  rat,  a  direct  measure  of  female 
sexusl  receptivity  is  the  oocuirenoe  of 
lordosis.  Sexual  reoeptivi^  of  the 
fiamafe  rat  is  normally  cyclic,  with 
receptivity  commencing  during  the  late 
evening  of  vaginal  proestrus.  Agents 
that  interfere  %vith  normal  estious 
(^clidty  also  could  cause  absence  of  ot 
aononnal  sexual  behavior  that  can  be 
reflected  in  reduced  numbers  of  females 
with  vaginal  plugs  or  vaginal  sperm, 
alterations  in  lordosis  buiavior,  and 
increased  time  to  mating  after  start  of 
oohabitaticHi.  In  the  male,  measures 
include  latency  periods  to  first  mount, 
mount  with  intromission,  and  first 
eiaculation,  number  of  mounts  with 
intromission  to  ejaculation,  and  the 
post^aculatory  interval  (Beecdi.  1979). 

Direct  evaluation  of  sexual  behavior  is 
not  warranted  for  all  agmts  being  tested 
for  reproductive  toxicity.  Some  likely 
candidates  may  be  agents  reported  to 
exert  central  or  peripheral 
neurotoxicity.  Cnemicals  possessing  or 
suspected  to  possess  androgenic  or 
estrogenic  properties  (or  antag«»istic 
properties)  also  merit  consideration  as 
potentially  causing  adverse  effects  cm 
sexual  behavior  concomitant  with 
eBedB  on  the  reproductive  organs. 

Adverse  Effects 

Efliacts  on  sexual  behavior  (within  the 
limited  definition  of  these  Guidelines) 
should  be  considered  as  adverse 
reproductive  effiacts.  Included  is 
evidence  of  impaired  sexual  receptivity 
and  copulatory  behavior.  Impairment 
that  is  secondary  to  more  generalized 
physical  debilitation  (e.g.,  impaired  rear 
lag  motor  activity  or  general  lethargy) 
should  not  be  considered  an  adverse 
reproductive  efiisct,  although  such 
conditions  represent  adverse  systemic 
effects. 

III.B.3.  Male-Specific  Endpoints 

m.B.S.a.  Introduction.  The  following 
sections  (III.B.3.  and  in.B.4.)  describe 
various  male-specific  and  feipale- 
specific  endpoints  of  reproductive 
toxicity  that  can  be  obtained.  Included 
are  endpoints  for  which  data  are 
obtained  routinely  by  the  Agency  and 
other  endpoints  for  which  data  may  be 
encountered  in  the  review  of  chemicals. 
Guidance  is  presented  for  interpretation 
of  results  involving  these  endpoints  and 
their  use  in  risk  assessment.  Effects  are 
idenUfied  that  should  be  considered  as 
adverse  reproductive  effiects  if 
significantly  different  bom  controls. 

The  Agency  may  obtain  data  on  the 
potential  male  reproductive  toxicity  of 
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an  agent  bom  many  sources  including, 
but  not  limited  to,  studies  done 
according  to  Agency  test  guidelines. 


These  may  include  acute,  subchronic, 
and  chronic  testing  and  reproduction 
and  fertiUty  studies.  Male-specific 


endpoints  that  may  be  encountered  in 
such  studies  are  identified  in  Table  4. 


Table  4.— Male-Specific  Endpoints  of  REPROoixrnvE  Toxiaiv 


Organ  weights 

Visual  examination  and  histopattx)logy 

Spemi  evaluation* 

Sexual  betwvior*  „ 

Hormone  levels*  ..- 

Developmental  effects  


Testes,  epidMymides.  seminal  vesictes,  prostata,  pituitvy. 
Testes,  epidk^rmides.  seminal  vesides,  prostate,  pitutary. 
Sperm  number  (count)  and  quality  (moiphotogy,  moHity) 
Mounts,  inlromissions,  e)aculelions. 

Luteinizing  hormone,  foKcie  stimAatlng  hormone,  testosterone,  estrogen,  | 
Testis  descent*,  preputial  separation,  spenn  production*.  anoijenM  ctstwice.  aeucture  at  ex- 
terftal  genitalia*. 


*Reproductive  endpoints  that  can  be  obtained  or  estimated  relaiivety  noninvasiveiy  witti  humans. 


III.B.3.b.  Body  Weight  and  Organ 
Weights.  Monitoring  body  weight 
during  treatment  provides  an  index  of 
the  general  health  status  of  the  animals, 
and  such  information  may  be  important 
for  the  interpretation  of  reproductive 
effiects  (see  also  Section  in.B.2.). 
Depression  in  body  weight  or  reduction 
in  weight  gain  may  reflect  a  variety  of 
responses,  including  rejection  of 
chemical-containing  food  or  water 
because  of  reduced  palatabiUty, 
treatment-induced  anorexia,  or  systemic 
toxicity.  Less  than  severe  reductions  in 
adult  body  weight  induced  by  restricted 
nutrition  have  ^own  Uttle  effect  on  the 
male  reproductive  organs  or  on  male 
reproductive  function  (Chapin  et  al.. 
-1993a.  b).  When  a  meaningful,  biologic 
relationship  between  a  body  weight 
decline  and  a  significant  effect  on  the 
male  reproductive  system  is  not 
apparent,  it  is  not  appropriate  to  dismiss 
significant  alteration  of  the  male 
reproductive  system  as  secondary  to  the 
occurrence  of  nonreproductive  toxicity. 
Unless  additional  data  provide  the 
needed  clarification,  alteration  in  a 
reproductive  measure  that  would 
otherwise  be  considered  adverse  should 
still  be  considered  as  an  adverse  male 
reproductive  effiect  in  the  presence  of 
mild  to  moderate  body  weight  changes. 
In  the  presence  of  severe  body  weight 
depression  or  other  severe  systemic 
debiUtation.  it  should  be  noted  that  an 
adverse  effect  on  a  reproductive 
endpoint  occurred,  but  the  effiect  may 
have  resulted  bom  a  more  generalized 
toxic  effiect.  Regardless,  adverse  effects 
would  have  been  observed  in  that 
situation  and  a  risk  assessment  should 
be  piusued  if  sufficient  data  are 
available. 

The  male  reproductive  organs  fOT 
which  weights  may  be  useful  for 
reproductive  risk  assessment  include 
the  testes,  epididymides,  pituitary 
gland,  seminal  vesicles  (with 
coagulating  glands),  and  prostate.  Organ 
wei^t  data  may  be  presented  as  both 
absolute  weights  and  as  relative  weights 
(i.e..  organ  weight  to  body  weight 


ratios).  Organ  weight  data  may  also  be 
reported  relative  to  brain  wei^t  since, 
subsequent  to  development,  tihe  weight 
of  the  brain  usually  remains  quite  stable 
(Stevens  and  Gallo,  1989).  Evaluation  of 
data  on  absolute  organ  weights  is 
important,  because  a  decrease  in  a 
reproductive  organ  weight  may  occur 
that  was  not  necessarily  related  to  a 
reduction  in  body  wel^t  gain.  The 
organ  weight-to-body  wei^t  ratio  may 
show  no  significant  difference  if  both 
body  weight  and  organ  weight  change  in 
the  same  direction,  masking  a  potential 
organ  weight  effect. 

Normal  testis  weight  varies  only 
modestly  within  a  given  test  species 
(Schwetz  et  al.,  1980;  Blazak  et  al., 
1985).  This  relatively  low  interanimal 
variability  suggests  that  absolute  testis 
weight  should  be  a  precise  indicator  of 
gonadal  injury.  However,  damage  to  the 
testes  may  be  detected  as  a  wei^t 
change  only  at  doses  higher  than  those 
required  to  produce  significant  effects  in 
other -measures  of  gonadal  status 
(Bemdtson,  1977;  Foots  et  al.,  1986;  Ku 
et  al.,  1993).  This  contradiction  may 
arise  bom  several  bctors,  including  a 
delay  before  cell  deaths  are  reflected  in 
a  weight  decrease  (due  to  preceding 
edema  and  inflammation,  cellular 
infiltration)  or  Leydig  cell  hyperplasia. 
Blockage  of  the  efferent  ducts  by  cells 
sloughed  bom  the  germinal  epitheUiun 
or  the  efferent  ducts  themselves  can 
lead  to  an  increase  in  testis  weight  due 
to  fluid  acctunulation  (Hess  et  al.,  1991; 
Nakai  et  aL,  1993),  an  offset  that  could 
ofbet  the  effect  of  depletion  of  the 
germinal  epitheUum  on  testis  weight 
Thus,  while  testis  weight  measurements 
may  not  reflect  certain  adverse  testicular 
effects  and  do  not  indicate  the  nature  of 
an  effect,  a  significant  increase  or 
decrease  is  indicative  of  an  adverse 
effect. 

Pituitary  gland  wei^t  can  provide 
valuable  insight  into  the  reproductive 
status  of  the  animal.  However,  the 
pituitary  contains  cell  types  that  are 
responsible  for  the  regulation  of  a 
variety  of  physiologic  functions 


including  some  that  are  separate  from 
reproduction.  Thus,  changes  in  pituitary 
weight  may  not  necessarily  reflect 
reproductive  impairment.  If  weight 
changes  are  observed,  gonadotroph- 
spedfi^histopathologic  evaluations 
may  be  useful  in  identifying  the  afiiected 
cell  types.  This  information  may  then  be 
used  to  judge  whether  the  observed 
effect  on  the  pituitary  is  related  to 
reproductive  system  function  and 
therefore  an  adverse  reproductive  effiect 

Prostate  and  seminal  vesicle  weights 
are  androgen-dependent  and  may  reflect 
changes  in  the  animal's  endocrine  statiis 
or  testicular  function.  Separation  of  the 
seminal  vesicles  and  coagulating  gland 
(dorsal  prostate)  is  difficult  in  rodents. 
However,  the  seminal  vesicle  and 
prostate  can  be  separated  and  results 
may  be  reported  for  these  glands 
separately  or  together,  with  or  without 
their  secretory  fluids.  Differential  loss  of 
secretory  fluids  prior  to  weighing  could 
produce  artifactual  weights.  Because  the 
seminal  vesicles  and  prostate  may 
respond  differently  to  an  agent 
(endocrine  dependency  and 
developments^  susceptibiUty  differ), 
more  information  may  be  gained  if  tlie 
weights  were  examined  separately. 

Adverse  Effects 

Significant  changes  in  absolute  or 
relative  male  reproductive  organ 
weights  may  constitute  an  adverse 
reproductive  effect.  Such  changes  also 
may  provide  a  basis  for  obtaining 
additional  information  on  the 
reprtxluctive  toxicity  of  that  agent 
However,  significant  changes  in  other 
important  endpoints  that  are  related  to 
reproductive  function  may  not  be 
reflected  in  organ  weight  data. 
Therefore,  lack  of  an  organ  weight  effect 
should  not  be  used  to  negate  si^iificant 
changes  in  other  endpoints  that  may  be 
more  sensitive. 

in.B.3.c.  Histopathologic  Evaluaticms. 
Histopathologic  evaluations  of  test 
animal  tissues  have  a  prominent  role  in 
male  reproductive  risk  assessment. 
Organs  that  are  often  evaluated  include 
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thetestes,  epididymides,  prostate. 
seminal  vesicles  (often  including 
coagulating  glands),  and  pituitary. 
Tissues  from  lower  dose  exposures  are 
often  not  examined  histologically  if  the 
high  dose  produced  no  difference  &om 
controls.  Histologic  evaluations  can  be 
especially  useful  by  (1)  providing  a 
relatively  sensitive  indicator  of  damage; 
(2)  providing  information  on  toxicity 
from  a  variety  of  protocols:  and  (3)  with 
short-term  dosing,  providing 
information  on  site  (including  target 
cells)  and  extent  of  toxicity;  and  (4) 
indicating  the  potential  for  recovery. 

The  quality  of  the  information 
presented  from  histologic  analyses  of 
spermatogenesis  is  improved  by  pro]>er 
Hxation  and  embedding  of  testicular 
tissue.  With  adequately  prepared  tissue 
(Chapin,  1988:  Russell  et  al.,  1990:  Hess 
and  Moore,  1993).  a  description  of  the 
nature  and  background  level  of  lesions 
in  control  tissue,  whether  preparation- 
induced  or  otherwise,  jcan  facilitate 
interpreting  the  nature  and  extent  of  the 
lesions  observed  in  tissues  obtained 
from  exposed  animals.  Many 
histopathologic  evaluations  of  the  testis 
only  detect  lesions  if  the  germinal 
epithelium  is  severely  depleted  or 
degenerating,  if  multinucleated  giant 
cells  are  obvious,  or  if  sloughed  cells  are 
present  in  the  tubule  lumen.  More 
subtle  lesions,  such  as  retained 
spermatids  or  missing  germ  cell  types, 
that  can  significantly  affect  the  number 
of  sperm  being  released  normally  into 
the  tubule  lumen  may  not  be  detected 
when  less  adequate  methods  of  tissue 
preparation  are  used.  Also,  familiarity 
with  the  detailed  morphology  of  the 
testis  and  the  kinetics  of 
spermatogenesis  of  each  test  species  can 
assist  in  the  identification  of  less 
obvious  lesions  that  may  accompany 
lower  dose  exposures  or  lesions  that 
result  from  short-term  exposure  (Russell 
et  al.,  1990).  Several  approaches  for 
qualitative  or  quantitative  assessment  of 
testicular  tissue  are  available  that  can 
assist  in  the  identification  of  less 
obvious  lesions  that  may  accompany 
lower-dose  exposures,  including  use  of 
the  technique  of  "staging."  A  book  is 
available  (Russell  et  al..  1990)  which 
provides  extensive  infonnation  on 
tissue  preparation,  examination,  and 
interpretation  of  observations  for  normal 
and  high  resolution  histology  of  the 
germinal  epithelium  of  rats,  mice,  and 
dogs.  Included  is  guidance  for 
identification  and  quantification  of  the 
various  cell  types  and  associations  for 
each  stage  of  the  spermatogenic  cycle. 
Also,  a  decision-tree  scheme  for  staging 
with  the  rat  has  been  published  (Hess. 
1900). 


The  basic  morphology  of  other  male 
reproductive  organs  (e.g..  epididymides, 
accessory  sex  glands,  and  pituitary)  has 
been  described  as  well  as  the 
histopathologic  alterations  that  may 
accompany  certain  disease  states 
(Fawcett,  1986;  Jones  et  al.,  1987: 
Haschek  and  Rousseaux.  1991). 
Compared  with  the  testes,  less  is  known 
about  structural  changes  in  these  tissues 
that  are  associated  with  exposure  to 
toxic  agents.  With  the  epididymides  and 
accessory  sex  glands,  histologic 
evaluation  is  usually  limited  to  the 
height  and  possibly  the  integrity  of  the 
secretory  epithelium.  Evaluation  should 
include  infonnation  on  the  caput, 
corpus,  and  cauda  segments  of  the 
epididymis.  Presence  of  debris  and 
sloughed  cells  in  the  epididymal  lumen 
are  valuable  indicators  of  damage  to  the 
germinal  epithelium  or  the  excurrent 
ducts.  The  presence  of  lesions  such  as 
sperm  granulomas,  leucocyte  infiltration 
(inflammation)  or  absence  of  clear  cells 
in  the  cauda  epididymal  epithelium 
should  be  noted.  Information  from 
examinations  of  the  pituitary  should 
include  evaluation  of  the  morphology  of 
the  cell  types  that  produce  the 
gonadotropins  and  prolactin. 

The  degree  to  which  histopathologic 
effects  are  quantified  is  usually  limited 
to  classifying  animals,  within  dose 
groups,  as  either  affected  or  not  affected 
by  qualitative  criteria.  Little  effort  has 
been  made  to  quantify  the  extent  of 
injury,  and  procedures  for  such 
classifications  are  not  applied  uniformly 
(Linder  et  al.,  1990).  Evaluation 
procedures  would  be  facilitated  by 
adoption  of  more  uniform  approaches 
for  quantifying  the  extent  of 
histopathologic  damage  per  individual. 
In  the  absence  of  standardized  tissue 
preparation  techniques  and  a 
standardized  quantification  system,  the 
evaluation  of  histopathologic  data 
would  be  facilitated  by  the  presentation 
of  the  evaluation  criteria  and  procedure 
by  which  the  level  of  lesions  in  exposed 
individiials  was  judged  to  be  in  excess 
of  controls. 

If  properly  obtained  (i.e.,  proper 
preparation  and  analysis  of  tissue),  data 
from  histopathologic  evaluations  may 
provide  a  relatively  sensitive  tool  that  is 
useful  for  detection  of  low-dose  effects. 
This  approach  may  also  provide  insight 
into  sites  and  mechanisms  of  action  for 
the  agent  on  that  reproductive  organ. 
Whan  similar  targets  or  mechanisms 
exist  in  humans,  the  basis  for 
interspecies  extrapolation  is 
strengthened.  Depending  on  the 
experimental  design,  infcamation  can 
also  be  obtained  that  may  allow 
prediction  of  the  eventual  extent  of 


injury  and  d^ree  of  recovery  in  that 
species  and  humans  (Russell.  1983). 

i^dverse  Effects 

Significant  and  biologically 
meaningful  histopathologic  damage  in 
excess  of  the  levM  seen  in  control  tissue 
of  any  of  the  male  reinoductrve  organs 
should  be  considered  an  adverse 
reproductive  effect.  Significant 
histopathologic  damage  in  the  pituitary 
should  be  considered  as  an  adverse 
efEact  but  should  be  shown  to  involve 
cells  that  control  gonadotropin  or 
prolactin  production  to  be  called  a 
reproductive  effect.  Although  thorough 
histopathologic  evaluations  that  fail  to 
reveal  any  treatment-related  effects  may 
be  quite  convincing,  consideration 
should  be  given  to  the  possible  presence 
of  other  testicular  or  epididymal  effects 
that  are  not  detected  histologically  (e.g., 
genetic  damage  to  the  germ  cell, 
decreased  sperm  motility),  but  may 
affect  reproductive  function. 

III.B.3.d.  Sperm  Evaluations.  The 
parameters  that  are  important  for  sperm 
evaluations  are  sperm  number,  sperm 
morphology,  and  sperm  motility.  Data 
on  those  parameters  allow  more 
adequate  estimation  of  the  number  of 
"normal"  sperm;  a  parameter  that  is 
likely  to  be  more  informative  than 
sperm  number  alone.  Although  effects 
on  sperm  production  can  be  reflected  in 
other  measures  such  as  testicular 
spermatid  coimt  or  cauda  epididymal 
weight,  no  surrogate  measures  are 
adequate  to  reflect  effects  on  sperm 
morfrfiology  or  motility.  Similar  data 
can  be  obtained  noninvasrvely  from 
himian  ejaculates,  enhancing  the  ability 
to  confirm  effects  seen  in  test  species  or 
to  detect  effects  in  humans.  Brief 
descriptions  of  these  measures  are 
provided  below,  followed  by  a 
discussion  of  the  use  of  various  sperm 
meesures  in  male  reproductive  risk 
assessment. 

Sperm  Number 

Measures  of  sperm  concentration 
(coimt)  have  been  the  most  frequently 
reported  semen  variable  in  the  literattue 
on  humans  (Wyrobek  et  al..  1983a). 
Sperm  mmiber  or  sperm  concentration 
from  test  species  may  be  derived  from 
ejaculated,  epididymal.  or  testicular 
samples  (Seed  et  al.,  1996).  Of  the 
common  test  species,  ejaculates  can 
only  be  obtained  readily  from  rabbits  or 
dogs.  Ejaculates  can  be  recovered  from 
the  reproductive  tracts  of  mated  females 
of  other  species  (Zenick  et  al.,  1984). 
Measures  of  human  sperm  production 
are  usually  derived  frt>m  ejaculates,  but 
could  also  be  obtained  from  spermatid 
counts  or  quantitative  histokigy  using 
testicular  biopsy  tissue  samples.  With 
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ejaculates,  both  sperm  conoentraticm 
(number  of  sperm/mL  of  ejaculate)  and 
total  spam  per  ejaculate  (sperm 
concentration  x  voltmie)  should  be 
evaluated. 

Ejacnilated  sperm  number  from  any 
species  is  influenced  by  several 
variables,  including  the  length  of 
abstinence  and  the  ability  to  obtain  the 
entire  ejaculate.  Intra-  and 
interindividual  variation  are  often  high, 
but  are  reduced  somewhat  if  ejaculates 
were  collected  at  regular  intervals  from 
the  same  male  (Williams  et  al.,  1990). 
Sudi  a  lonsitudinal  study  design  has 
improved  owtection  sensitivity  and  thus 
requires  a  smaller  number  of  subjects 
(V\^nohek  et  al..  1984).  In  addition,  if  a 
pie-exposure  baseline  is  obtained  for 
each  male  (test  animal  or  human  studies 
when  allowed  by  protocol),  then 
changes  during  exposure  or  recovery 
can  be  bettw  defined. 

Epididymal  spenn  evaluations  with 
test  species  usually  use  sperm  &x>m  only 
the  cauda  portion  of  the  epididymis,  but 
the  samples  for  sperm  mc^ty  and 
mnphology  may  be  derived  also  fitim 
the  vas  deferens.  It  has  been  customary 
to  express  the  sperm  count  in  relation 
to  the  weight  of  the  cauda  epididymis. 
HoMrever,  because  sperm  contribute  to 
epididymal  weight,  eiqiression  of  the 
data  as  a  ratio  may  actually  mask 
declines  in  speim  number.  The 
inclusipn  of  data  on  absolute  sperm 
counts  can  improve  resolution.  As  is 
true  for  ejaculated  sperm  coimts, 
epidid3rmal  sperm  counts  are  influenced 
directly  by  level  of  sexual  activity 
(Amann.  1981;  Huitt  and  Zenick,  1986). 

Sperm  production  data  may  be 
derived  from  counts  of  the  distinctive 
elongated  spermatid  nuclei  that  remain 
after  homogenization  of  testes  in  a 
detergent-containing  medium  (Amann, 
1981;  Meistrich,  1982;  Cassidy  et  al., 
1983;  Blazak  et  al..  1993).  The  elongated 
spomatid  counts  are  a  measure  of 
sperm  production  from  the  stem  cells 
and  their  ensuing  survival  through 
speimatocytogenesis  and 
spermiogenesis  (^istridi,  1982; 
Meistrim  and  van  Seek.  1993).  If 
evaluation  was  conducted  when  the 
effect  of  a  lesion  would  be  reflected 
adequately  in  the  spwmatid  count,  then 
spermatid  count  may  save  as  a 
substitute  for  quantitative  histologic 
analysis  of  sperm  production  (Russell  et 
al..  1990).  However,  spermatid  counts 
may  be  misleading  whoi  duration  of 
exposure  is  shortw  than  the  time 
required  for  a  lesion  to  be  fully 
expressed  in  the  spermatid  count.  Also, 
spermatid  coimts  reported  &t>m  some 
laboratories  have  lai^^  coefficients  of 
variation  that  may  reduce  the  statistical 


power  and  thus  the  usafukieas  of  that 
measure. 

The  ability  to  detect  a  deoeaae  in 
testicular  spenn  {miductton  may  be 
enhanced  if  spermatid  counts  are 
available.  HoWeva,  spermatid 
enumaaticHis  only  reflect  the  integrity 
of  spermatogenic  processes  within  tlie 
testes.  Posttseticular  efiacts  or  toxicity 
expressed  as  alterations  in  motility, 
morphology,  viability,  fragility,  anid 
other  prcq>erties  of  sperm  can  be 
determined  only  from  epididymal,  vas 
deferens,  or  ejaculated  sampfes. 

Sperm  MorphoU^ 

Sperm  morpholo^  refan  to  structural 
aspects  of  spenn  aiid  can  be  evaluatod 
in  cauda  epididymal,  vas  deferens,  or 
ejaculated  samples.  A  thorougb 
mori^iologic  evaluation  identifies 
abncumalities  in  the  sperm  head  and 
flagelltmi.  Because  of  the  suggested 
coTTelation  between  an  agent's 
mutagenicity  and  its  ability  to  induce 
abnormal  sperm,  sperm  head 
mcvi^ology  has  been  a  frequently 
reported  sperm  variable  in  toxicologic 
studies  on  test  species  (Wyrobek  et  aL, 
1983b).  The  tendency  has  heea  to 
conclude  that  increased  incidence  of 
sperm  head  malformatirais  reflects 
germ-cell  mutagenicity.  However,  not 
every  mutagen  induces  sperm  head 
abnormalities,  and  other  noiunutagenic 
chemicals  may  alter  sperm  head 
morphology.  For  example,  microtubule 
poisons  may  cause  increases  in 
abnormal  sperm  head  incidence, 
presumably  by  interfering  with 
spermiogenesis.  a  microtubule- 
dependent  process  (Russell  et  al.,  1981). 
Sperm  mcHphology  may  be  altered  also 
due  to  degeneration  subsequmt  to  cell 
death.  Thus,  the  link  betweoi  sperm 
morphology  and  mutagenicity  is  not 
necessarily  sensitive  or  specific 

An  increase  in  abnormal  sperm 
morphology  has  been  considered 
evidence  that  the  agent  has  gained 
access  to  the  germ  cells  (U.S.  EPA. 
1986c).  Exponire  of  males  to  toxic 
agents  may  lead  to  sperm  abnormalities 
in  their  progeny  (Wyrobek  and  Bruce, 
1978;  Hugenhohz  and  Bruce,  1983; 
Morrisaey  et  aL.  1968a.  b).  However, 
transmissible  gBnn-call  mutations  m^t 
exist  in  the  abaence  of  any  warning 
mcHphologic  indicator  siK:h  as  abnormal 
sperm.  Tlie  relaticmships  between  these 
morphologic  ahentions  and  other 
kaiyotypic  ohangas  remains  uncertain 
(de  Boer  et  al.,  1976). 

The  traditional  approach  to 
characterizing  morphology  in 
toxicologic  testing  has  relied  on 
subjective  categorization  of  sperm  head, 
midpieoe,  and  tail  defects  in  either 
stained  preparations  by  bright  field 


microKxmy  (Filler,  1993)  or  fixed, 
unstained  preparations  by  phase 
contrast  microKopy  (Lindsr  et  al..  1902; 
Seed  et  aL,  1996).  Such  an  apptoadi 
may  be  adequate  far  iaioe  aiul  rats  with 
their  distinctly  angular  heed  shapes. 
HowevOT,  the  obanvabie  heterogeneity 
of  structure  in  human  sparm  and  in 
nonradait  species  makas  it  difficuh  far 
the  morphologist  to  define  dearly  the 
limits  ot  nonnality.  More  systematic, 
quantitative,  and  automated  approedws 
have  been  oflared  that  can  be  used  with 
humans  and  test  qMdes  (K^z  et  aL, 
1982:  Wyrobek  at  aL.  10B4).  Otfatibat 
categoriaathe  types  of  afanonBalities 
observed  and  quantify  the  freouancias  at 
their  occunencas  are  prefarwa  to 
estimation  of  overall  {noportian  <rf 
abnormal  sperm.  Objective,  quantitative 
approadies  diat  are  done  properly 
should  result  in  a  higher  level  of 
confidence  tiian  more  sul^active 
measures. 

Spenn  mrapholoBy  profiles  are 
relatively  stable  anocharacteristic  in  a 
normal  individual  (and  a  strain  within 
a  species)  anret  time.  Sperm  morphology 
is  one  of  the  leest  variable  qienn 
measures  in  normal  individuals,  wdiicfa 
may  enhance  its  tise  in  the  detection  ot 
spermatoUudc  events  (Zenidc  et  aL, 
1994).  However,  the  reproductive 
implicaticHis  of  the  various  types  of 
abnormal  spenn  morphology  need  to  be 
delineated  more  fully.  The  majority  of 
studies  in  test  species  and  humans  have 
suggested  that  ^nonnally  shaped  qwtm 
may  not  readi  the  oviduct  or  pertidpate 
in  fertilization  (Nestor  aid  HondeL 
1984;  Redi  et  aL,  1984).  The  implication 
is  that  the  greater  the  munber  of 
abnormal  sperm  in  the  ejaculate,  the 
greater  the  probability  of  reduced 
fertility. 

Sperm  Motility 

The  biochemical  environments  in  the 
testes  and  epididymides  are  hi^y 
regulated  to  assure  the  proper 
development  and  maturation  of  the 
sperm  and  the  aoqiusition  of  criMoal 
functional  characteristics,  i.e., 
progressive  motility  and  the  potential  to 
fertilize.  With  chemical  exposures, 
perturbation  of  this  balance  may  occur, 
producing  alterations  in  sperm 
properties  such  as  motility.  Chemicals 
(e.g..  epichlorohydrin)  have  been 
identified  that  selectively  afliect  sperm 
motility  and  also  reduce  fartility. 
Studies  have  examined  rat  sperm 
motility  as  a  reproductive  endpoint 
(Morriasey  et  al.,  1988a,  b;  Toth  et  al., 
1989b,  1991b).  and  sperm  motility 
assessments  are  an  integral  part  of  some 
refHtxhictive  toxidty  tests  (Gray  et  al., 
1968:  Morrissey  et  al.,  1989:  U.S.  EPA. 
19g6a). 
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Motility  estimates  may  be  obtained  on 
ejaculated,  vas  deferens,  or  cauda 
epididymal  samples.  Standardized 
methods  are  needed  because  motility  is 
influenced  by  a  number  of  experimental 
variables,  including  abstinence  interval, 
method  of  sample  collection  and 
handling,  elapsed  time  between 
sampling  and  observation,  the 
temperature  at  which  the  sample  is 
stored  and  analyzed,  the  extent  of  sperm 
dilution,  the  nature  of  the  dilution 
medium,  and  the  microscopic  chamber 
employed  for  the  observations  (Siott  et 
al.,  1991;  Toth  et  al.,  IQOla;  Chapin  et 
al.,  1992:  Schrader  et  al.,  1992;  Weir  and 
Rumberger.  1995;  Seed  et  al.,  1996). 

Sperm  motility  can  be  evaluated  in 
fresh  samples  under  phase  contrast 
microscopy,  or  sperm  images  can  be 
recorded  and  stored  in  video  or  digital 
format  and  analyzed  later,  either 
manually  or  by  computer-aided  semen 
analysis  (Linder  et  al.,  1986;  Boyers  et 
al.,  1989;  Toth  et  al.,  1989a:  Yeung  et  al., 
1992;  Slott  and  Perreauh,  1993).  For 
manual  assessments,  the  percent^e  of 
motile  and  progressively  motile  sperm 
can  be  estimated  and  a  simple  scale 
used  to  describe  the  vigor  of  the  sperm 
motion. 

The  recent  application  of  video  and/ 
or  digital  technology  to  sperm  analysis 
allows  a  more  detailed  evaluation  of 
sperm  motion  including  information 
about  the  individual  sperm  tracks.  It 
also  provides  permanent  storage  of  the 
sperm  tracks  which  can  be  re-analyzed 
as  necessary  (manually  or  computer- 
assisted).  With  computer-assisted 
technology,  information  about  sperm 
velocity  (straight-line  and  curvilinear) 
as  well  as  the  amplitude  and  frequency 
of  the  track  are  obtained  rapidly  and 
efTiciently  on  large  numbers  of  sperm. 
Using  this  technology,  chemically 
induced  alterations  in  sperm  motion 
have  been  detected  (Toth  et  al.,  1989a, 
1992;  Slott  et  al.,  1990;  Klinefelter  et  al., 
1994a).  and  such  changes  have  been 
related  to  the  fertility  of  the  exposed 
animals  (Toth  et  al.,  1991a;  Oberlander 
et  al..  1994;  Slott  et  al..  1995).  These 
preliminary  studies  indicate  that 
signiHcant  reductions  in  sperm  velocity 
are  associated  with  infertility,  even 
when  the  percentage  of  motile  sperm  is 
not  affected.  The  ability  to  distinguish 
between  the  proportion  of  sperm 
showing  any  typte  of  motion  and  those 
with  progressive  motility  is  important 
(Seedetal.,  1996). 

Changes  in  endpoints  that  measure 
effects  on  spermatogenesis  and  sperm 
maturation  have  been  related  to  fertility 
in  several  test  species,  but  the  ability  to 
predict  infertility  from  these  data  (in  the 
ab.sence  of  fertility  data)  is  not  reliable. 
This  is  in  part  due  to  the  observation. 


in  both  test  species  and  humans,  that 
fertility  is  dependent  not  only  on  having 
adequate  numbers  of  sperm,  but  also  on 
the  degree  to  which  those  sperm  are 
normal.  If  sperm  quality  is  high,  then 
sperm  number  must  be  substantially 
reduced  before  fertility  is  affocted.  For 
example,  in  a  rat  model  that  employs 
artiflcial  insemination  of  diffiaring 
numbers  of  good  quality  sperm,  sperm 
numbers  can  be  reduced  substantially 
before  fertility  is  affected  (Klinefelter  et 
al.,  1994b).  In  humans,  the  distribution 
of  sperm  counts  for  fertile  and  infertile 
men  overlap,  with  the  mean  for  fertile 
men  being  higher  (Meistrich  and  Brown. 
1983),  but  fsTtility  is  likely  to  be 
impaired  when  counts  drop  below  20 
million/mL  (WHO,  1992).  Similarly,  if 
sperm  numbers  are  normal  in  rodents,  a 
relatively  large  eRiact  on  sperm  motility 
is  required  before  fartility  is  afiiacted. 
For  exMnple,  rodent  sperm  velocity 
must  be  substantially  reduced,  in  the 

Eresence  of  adequate  numbers  of  sperm, 
afore  fartility  is  affected  (Toth  et  al., 
1991a:  Slott  et  al.,  1995).  These  models 
also  show  that  relatively  modest 
changes  in  sperm  numbers  or  quality 
may  not  cause  infertility,  but  can 
nevertheless  be  predictive  of  infartility. 
On  the  other  hand,  fertility  may  be 
impaired  by  smaller  decrements  in  both 
number  emd  motility  (or  other 
qualitative  characteristics). 

Thus,  the  process  of  reproductive  risk 
assessment  is  facilitated  oy  having 
information  on  a  variety  of  sperm 
measures  and  reproductive  organ 
histopathology  in  addition  to  fartility. 
Specific  information  about  reproductive 
organ  and  gamete  function  can  then  be 
used  to  evaluate  the  occurrence  and 
extent  of  injury,  and  the  probable  site  of 
toxicity  in  the  reproductive  system.  The 
more  information  that  is  available  Erom 
supplementary  endpoints,  the  more  the 
risk  assessment  can  be  based  on  science 
rather  than  uncertainty. 

Adverse  Effects 

Human  male  fertility  is  generally 
lower  than  that  of  test  species  and  may 
be  more  susceptible  to  damage  from 
toxic  agents  (see  Supplementary 
Information).  Therefore,  the 
conservative  approach  should  be  taken 
that,  within  the  limits  indicated  in  the 
sections  on  those  parameters, 
statistically  significant  changes  in 
measures  of  sperm  count,  morphology, 
or  motility  as  well  as  number  of  normal 
sperm  should  be  considered  adverse 
effects. 

III.B.a.e.  Paternally  Mediated  Effects 
on  Offspring.  The  concept  is  well 
accepted  that  exposure  of  a  female  to 
toxic  chemicals  during  gestation  or 
lactation  may  produce  death,  structural 


abnormalities,  growth  alteration,  or 
postnatal  functional  deficits  in  her 
offspring.  Sufficient  data  now  exist  with 
a  variety  of  agents  to  conclude  that 
male-only  exposure  also  can  produce 
deleterious  enects  in  offspring  (Davis  et 
al.,  1992;  Colie,  1993:  Savitz  et  al..  1994; 
Qiu  et  al..  1995).  Paternally  mediated 
effects  include  pre-  and 
postimplantation  loss,  growth  and 
behavioral  deficits,  and  malfonnations. 
A  lai]ge  proportion  of  the  chemicals 
reported  to  cause  paternally  mediated 
effects  have  genotoxic  activity,  and  are 
considered  to  exert  this  effect  via 
transmissible  genetic  alterations.  Low 
doses  of  cyclophosphamide  have 
resulted  in  induction  of  single  strand 
DNA  breaks  during  rat  spermatogenesis 
which,  due  in  part  to  absence  of 
subsequent  DNA  repair  cafMbility, 
remain  at  fertilization  (C^u  et  al.,  1995). 
The  results  of  such  damage  have  been 
observed  in  the  F^  generation  offspring 
(Hales  et  al.,  1992).  Other  mechanisms 
of  induction  of  patsnially  mediated 
effects  are  also  posdble.  Xenobiotics 
present  in  seminal  plasma  or  bound  to 
the  fartilizing  sperm  could  be 
introduced  into  the  female  genital  tract, 
or  even  the  oocyte  directly,  and  might 
also  interfere  with  fartilization  or  early 
development.  With  humans,  the 
possibility  exists  that  a  parent  could 
transport  the  toxic  agent  from  the  work 
environment  to  the  home  (e.g.,  on  work 
clothes),  exposing  other  adults  or 
children.  Further  work  is  needed  to 
clarify  the  extent  to  which  paternal 
exposures  may  be  associated  with 
adverse  effects  on  offspring.  Regardless, 
if  an  agent  is  identified  in  test  species 
or  in  humans  as  causing  a  paternally 
mediated  adverse  effect  on  offepring,  the 
effect  should  be  considered  an  adverse 
reproductive  effect. 

III.B.4.  Fmnale-Specific  Endpoints 

III.B.4.a.  Introduction.  The 
reproductive  life  cycle  of  the  female 
may  be  divided  into  phases  that  include 
fatal,  prepubertal,  cycling  adult, 
pregnant,  lactating,  and  reproductively 
senescent.  Detailed  descriptions  of  all 
phases  are  available  (Knobil  et  al., 
1994).  It  is  important  to  detect  adverse 
effects  occurring  in  any  of  these  stages. 
Traditionally,  the  endpoints  that  have 
been  used  have  emphasized  ability  to 
beccsne  pregnant,  pregnancy  outcome, 
and  offspring  survival  and  development. 
Although  reproductive  organ  weights 
may  be  obtained  and  these  organs 
examined  histologically  in  test  species, 
these  measures  do  not  necessarily  detect 
abnormalities  in  dynamic  processes 
such  as  estrous  cyclicity  or  follicular 
atresia  unless  degradation  is  severe. 
Similarly,  toxic  effects  on  onset  of 
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puberty  have  not  been  examined,  nor 
have  the  long-term  consequences  of 
exposure  on  reproductive  senescence. 
Thus,  the  amoimt  of  information 
obtained  routinely  to  detect  toxic  effects 
on  the  female  reproductive  system  has 
been  limited. 

The  consequences  of  impairment  in 
the  nonpregnant  female  reproductive 
system  are  equally  important,  and 
endpoints  to  detect  adverse  effacts  on 
the  nonpregnant  reproductive  system, 
when  available,  can  be  useful  in 
evaluating  reproductive  toxicity.  Such 
measures  may  also  provide  additional 
interrelated  endpoints  and  information 
on  mechanism  of  action. 

Adverse  alterations  in  the 
nonpregnant  female  reproductive 
system  have  been  (diserved  at  dose 
levels  below  those  that  result  in  reduced 


fertility  or  produce  other  overt  effscts  on 
pregnancy  or  pregnancy  outcomes  (Le 
Vier  and  Jankowiak,  1972;  Barsotti  et  al., 
1979;  Sonawane  and  Yaffe,  1983; 
Cummings  and  Gray,  1987).  In  contrast 
to  the  male  reproductive  system,  the 
status  of  the  normal  female  system 
fluctuates  in  adults.  Thus,  in 
nonpregnant  animals  (including 
humans),  the  ovarian  structures  and 
other  reproductive  organs  change 
throughout  the  estrous  or  mensbval 
cycle.  Although  not  cycUc,  normal 
changes  also  accompany  the  progression 
of  pregnancy,  lactation,  and  return  to 
cyclicity  during  or  after  lactation.  These 
normal  fluctuations  may  affect  the 
endpoints  used  for  evaluation. 
Therefore,  knowledge  of  the 
reproductive  status  of  the  female  at 
necropsy,  including  the  stage  of  the 


estrous  cycfe,  can  facilitate  detectitm 
and  interpretation  of  effects  with 
endpoints  such  as  uterine  weight  and 
histopathology  of  the  ovary  and  uterus. 
Necropsy  of  all  test  animals  at  the  same 
stage  of  the  estrous  cycle  can  reduce  the 
variance  of  test  results  with  such 
measures. 

A  variety  of  measures  to  evaluate  the 
integrity  of  the  female  r^roductive 
system  has  been  used  in  toxicity 
studies.  With  appropriate  measures,  a 
comprehensive  evaluation  of  the 
reproductive  process  can  be  achieved, 
including  identification  of  target  oi-gans 
and  possible  eluddatim  of  the 
mechanisms  involved  in  the  agent's 
effact(s).  Areas  that  may  be  examined  in 
evaluations  of  the  famale  reproductive 
system  are  listed  in  Table  5. 


Table  6. — Female-Specific  Endpoints  of  Reproductive  Toxicity 


Organ  wwighto 

Visual  examination  and  tiistopattwiogy 
Estrous  (menstrual*)  cyde  normaMy  ... 

Sexual  behavior  „ „. 

Homwne  levels*  

Lactation  * 

Development  


senescence 


Ovary,  uterus,  vagina,  pituitary. 

Ovary,  uterus,  vagina,  pituitary,  oviduct,  mammary  gland. 

Vaginal  smear  cytology. 

Lordosis,  time  to  mating,  vaginal  plugs,  or  sperm. 

LH,  FSH,  estrogen,  progesterone,  prolactin. 

Oftapring  growtti,  milt  quantity  and  quaity. 

Normality  of  external  genitalia*,  vaginal  opening,  vaginal  smear  cytology, 

behaMtor  (menstruation*). 
Vaginal  smear  cytology,  ovarian  histology  (menopause  *). 


onset  o(  estrous 


*  Endpoints  that  can  be  obtained  relaliveiy  noninvasiveiy  with  humans. 


Reproductive  function  in  the  female  is 
controlled  through  complex  interactions 
involving  the  central  nervous  system 
(particularly  the  hypothalamus), 
pituitary,  ovaries,  the  reproductive  tract, 
and  the  secondary  sexual  organs.  Other 
nongonadotrophic  components  of  the 
endocrine  system  may  also  modiilate 
reproductive  system  function.  Because 
it  is  difficult  to  measure  certain 
important  aspects  of  female 
reproductive  function  (e.g.,  increased 
rate  of  folhcular  atresia,  ovulation 
failure),  assessment  of  the  endocrine 
status  may  provide  needed  insight  that 
is  not  otherwise  available. 

To  understand  the  significance  of 
effects  on  the  reproductive  endpoints,  it 
is  critical  that  the  relationships  between 
the  various  reproductive  hormones  and 
the  female  reproductive  orgaiu  be 
understood.  Although  certain  effscts 
may  be  identified  routinely  as  adverse, 
all  of  the  results  should  be  considered 
in  the  context  of  the  known  biology. 

The  format  used  below  for 
presentation  of  the  female  reproductive 
endpoints  is  altered  from  that  used  for 
the  male  to  allow  examination  of  events 
that  are  linked  and  that  fluctuate  with 
the  changing  endocrine  status. 
Particularly,  the  organ  weight,  gross 
morphology,  and  histology  are 


combined  for  each  organ.  Endpoints  and 
endocrine  factora  for  the  individual 
female  reproductive  organs  are 
discussed,  with  emphasis  on  the 
nonpregnant  animal.  This  is  followed  by 
examination  of  measures  of  cyclicity 
and  their  interpretation.  Then, 
considerations  relevant  to  prepubertal, 
pregnant,  lactating,  and  aging  females 
are  presented. 

m.B.4.b.  Body  Weight,  Organ  Weight. 
Organ  Morphology,  and  Histology 

III.B.4.b.l.  Body  weight  Toxicologists 
are  often  concerned  about  how  a  change 
in  body  weight  may  affiact  reproductive 
function.  In  females,  an  important 
consideration  is  that  body  weight 
fluctuates  nrainally  with  the  physiologic 
state  of  the  animal  because  estrogen  and 
progesterone  are  known  to  influence 
food  intake  and  energy  expenditure  to 
an  important  extent  (Wang,  1923:  Wade, 
1972).  Water  retention  and  fat 
deposition  rates  are  also  affected 
(Galletti  and  Klopper,  1964;  Hervey  and 
Hervey,  1967).  Food  consumption  is 
elevated  during  pregnancy,  in  part 
because  of  the  elevated  serum 
progesterone  level.  One  of  the  most 
sensitive  noninvasive  indicators  of  a 
compound  with  estrogenic  action  in  the 
female  rat  is  a  reduction  in  food  intake 


and  body  weight  Also,  growth 
retardation  induced  by  effects  on 
extragonadal  hormcmes  (e.g.,  thyroid  or 
growth  hormone)  can  cause  a  delay  in 
pubertal  developmerjt,  and  induce 
acyclicity  and  infertility.  Because  of 
these  endocrine-related  fluctuations,  the 
weights  of  the  reproductive  organs  are 
poorly  correlated  with  body  weight, 
except  in  extreme  cases.  Tlius,  actual 
organ  weight  data,  rather  than  organ  to 
body  weight  ratios,  should  be  reported 
and  evaluated  for  the  female 
reproductive  system. 

Chapin  et  al.  (1993a,  b)  have  studied 
the  influence  of  food  restriction  on 
female  Sprague-Dawley  rats  and  Swiss 
CD-I  mice  when  body  weights  were 
90%,  80%,  or  70%  of  controls.  Female 
rats  were  resistant  to  effects  on 
reproductive  function  at  80%  of  control 
weight  whereas  mice  showed  adverse 
effects  at  80%  and  a  marginal  effect  at 
90%.  These  results  indicate  that 
differences  exist  between  species  (and 
probably  between  strains)  in  the 
response  of  the  female  rodent 
reproductive  system  to  reduced  food 
intake  or  body  weight  reduction. 

III.B.4.b.2.  Ovary.  The  ovary  serves  a 
number  of  functions  that  are  critical  to 
reproductive  activity,  including 
production  and  ovulation  of  oocytes. 
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Estrogen  is  produced  by  devaloping 
follicles  and  progesterone  is  produced 
by  corpora  lutea  that  are  formed  after 
ovulation. 

Ovarian  Weight 

Significant  increases  or  decreeses  in 
ovarian  weight  compared  with  controls 
should  be  considered  an  indication  of 
female  reproductive  toxicity.  Although 
ovarian  function  shifts  throughout  the 
estrous  cycle,  ovarian  weight  in  the 
normal  rat  does  not  show  significant 
fluctuations.  Still,  oocyte  and  follicle 
depletion,  persistent  polycystic  ovaries, 
inhibition  of  corpus  luteum  formation, 
luteal  cyst  development,  reproductive 
aging,  and  altered  hypothalamic- 
pituitary  function  may  all  be  associated 
with  changes  in  ovarian  weight. 
Therefore,  it  is  important  that  ovarian 
gross  morphology  and  histology  also  be 
examined  to  allow  correlation  of 
alterations  in  those  parameters  with 
changes  in  ovarian  weight.  However, 
not  all  adverse  histologic  alterations  in 
the  ovary  are  concurrent  with  changes 
in  ovarian  weight.  Therefore,  a  lack  of 
effect  on  organ  weights  does  not 
preclude  the  need  for  histologic 
evaluation. 

Histopathology 

Histologic  evaluation  of  the  three 
major  compartments  of  the  ovary  (i.e., 
follicular,  luteal,  and  interstitial)  plus 
the  epithelial  capsule  and  ovarian 
stroma  may  indicate  ovarian  toxicity.  A 
number  of  pathologic  conditions  can  be 
detected  by  ovarian  histology  (Kurman 
and  Norris,  1978;  Langley  and  Fox. 
1987).  Methods  are  available  to  quantify 
the  number  of  follicles  and  their  stages 
of  maturation  (Plowchalk  et  al.,  1993). 
These  techniques  may  be  useful  when  a 
compound  depletes  the  pool  of 
primordial  follicles  or  alters  their 
subsequent  development  and 
recruitment  during  the  events  leading  to 
ovulation. 

Adverse  Effects 

Significant  changes  in  the  ovaries  in 
any  of  the  following  effects  should  be 
considered  adverse: 

•  Increase  or  decrease  in  ovarian 
weight. 

•  Increased  incidence  of  follicular 
atresia. 

•  Decreased  number  of  primary 
follicles. 

•  Decreased  number  or  lifespan  of 
corpora  lutea. 

•  Evidence  of  abnormal 
folliculogenesis  or  luteinization. 
including  cystic  follicles,  luteinized 
follicles,  and  failure  of  ovulation. 

•  Evidence  of  altered  puberty  or 
premature  reproductive  senescence. 


III.B.4.b.3.  Uterus. 
Uterine  Weight 

An  alteration  in  the  weight  of  the 
uterus  may  be  considered  an  indication 
of  female  reproductive  organ  toxicity. 
Compounds  that  inhibit  steroidogenesis 
and  cyclidty  can  dramatically  reduce 
the  weight  of  the  uterus  so  that  it 
appears  atrophic  and  small.  However, 
uterine  weight  fluctuates  three-  to  four- 
fold throughout  the  estrous  cycle, 
peaking  at  proestnis  when,  in  response 
to  increased  estrogen  secretion,  the 
uterus  is  fluid  filled  and  distended.  This 
increase  in  uterine  weight  has  been  used 
as  a  basis  for  comparing  relative  potency 
of  estrogenic  compounds  in  bioassays 
(Kupfer,  1987).  As  a  result  of  the  wide 
fluctuations  in  weight,  uterine  weights 
taken  from  cycling  animals  have  a  nigh 
variance,  and  large  compound-related 
effects  aro  required  to  demonstrate  a 
significant  effect  unless  interpreted 
relative  to  that  animal's  estrous  cycle 
stage.  A  number  of  environmental 
compounds  (e.g.,  pesticides  such  as 
methoxychlor  and  chlordecone, 
mycotoxins.  polychlorinated  biphenyls, 
alkylphenoU,  and  phytoestrogens) 
possess  varying  degrees  of  estrogenic 
activity  ancl  have  the  potential  to 
stimulate  the  female  reproductive  tract 
(Barlow  and  Sullivan,  1982;  Bulger  and 
Kupfer,  1985;  Hughes,  1988). 

When  pregnant  or  postpartum 
animals  are  examined,  the  nimibera  of 
implantation  sites  or  implantation  scars 
should  be  coimted.  This  information, 
along  with  corpus  luteum  counts,  can  be 
used  to  calculate  pre-  and 
postimplantation  losses. 

Histopathology 

The  histologic  appearance  of  the 
normal  uterus  fluctuates  with  stage  of 
the  estrous  cycle  and  pregnancy.  The 
uterine  endometrium  is  sensitive  to 
influences  of  estrogens  and 
progestogens  (Warren  et  al.,  1967),  and 
extended  treatment  with  these 
compoimds  leads  to  hypertrophy  and 
hyperplasia.  Conversely,  inhibition  of 
ovarian  activity  and  reduced  steroid 
secretion  results  in  endometrial 
hypoplasia  and  atrophy,  as  well  as 
altered  vaginal  smear  ecology.  Effects 
induced  during  development  may  delay 
or  prevent  puberty,  resulting  in 
persistence  of  infantile  genitalia. 

Adverse  Effects 

Effects  on  the  uterus  that  may  be 
considered  adverse  include  significant 
dose-related  alteration  of  weight,  as  well 
as  gross  anatomic  or  histologic 
abnormalities.  In  particular,  any  of  the 
following  effects  should  be  considered 
as  adverse. 


•  Infuitile  or  malformed  uterus  or 
cervix. 

•  Decreased  or  increased  uterine 
weight. 

•  Endometrial  hyperplasia, 
hypoplasia,  or  aplasia. 

•  Decreased  number  of  implantation 
sites. 

III.B.4.b.4.  Oviducts. 

Typically,  the  oviducts  are  not 
weighed  or  examined  histologically  in 
tests  for  reproductive  toxicity.  However, 
information  firom  visual  and  histologic 
examinations  is  of  value  in  detecting 
morphologic  anomalies.  Descriptions  of 
pathologic  effects  within  the  oviducts  of 
animals  other  than  humans  are  not 
common.  Hypoplasia  of  otherwise  well- 
formed  oviducts  and  loss  of  cilia  result 
most  commonly  from  a  lack  of  estrogen 
stimulation,  and  for  this  reason,  this 
condition  may  not  be  recognized  until 
after  puberty.  Hyperplasia  of  the 
oviductal  epithelium  results  from 
prolonged  estrogenic  stimulation. 
Anomalies  induced  during  development 
have  also  been  described,  including 
agenesis,  segmental  aplasia,  and 
hypoplasia. 

Anatomic  anomalies  in  the  oviduct 
occurring  in  excess  of  control  incidence 
should  be  considered  as  adverse  effects. 
Hypoplasia  or  hyperplasia  of  the 
oviductal  epitheliimi  may  be  considered 
as  an  adverse  effect,  particularly  if  that 
result  is  consistent  with  observations  in 
the  uterine  histology. 

III.B.4.b.5.  Vagina  and  external 
genitalia. 

Vaginal  Weigfit 

Vaginal  weight  changes  should 
parallel  those  seen  in  the  uterus  during 
the  estrous  cycle,  although  the 
magnitude  of  the  changes  is  smaller. 

Histopathology 

In  rodents,  cytologic  changes  in  the 
vaginal  epithelium  (vaginal  «near)  may 
be  used  to  identify  the  different  stages 
of  the  estrous  cycle  (see  Section 
III.B.4.d.).  The  vaginal  smear  pattern 
may  be  useful  to  identify  conditions  that 
would  delay  or  preclude  fertility,  or 
affect  sexual  behavior.  Other  histologic 
alterations  that  may  be  observed  include 
aplasia,  hypoplasia,  and  hyperplasia  of 
the  vaginal  epithelial  cell  lining. 

Developmental  Effects 

Developmental  abnormalities,  either 
genetic  or  related  to  prenatal  exposure 
to  compounds  that  disrupt  the 
endocrine  balance,  include  agenesis, 
hypoplasia,  and  dysgenesis.  Hypoplasia 
of  the  vagina  may  be  concomitant  with 
hyperplasia  of  the  external  genitalia  and 
can  be  induced  by  gonadal  or  adrenal 
steroid  exposure.  In  rodents. 
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malpositioning  of  the  vaginal  and 
urethral  ducts  is  common  in  steroid- 
treated  females.  Such  developmentally 
induced  lesions  are  irreveraible. 

The  sex  ratio  observed  at  birth  may  be 
affected  by  exposure  of  genotypic 
females  in  utero  to  agents  that  disrupt 
reproductive  tract  development.  In  cases 
of  incomplete  sex  reversal  because  of 
such  exposures,  female  rodents  may 
appear  more  male-like  and  have  an 
increased  ano-genital  distance  (Gray  and 
Ostby,  1995). 

At  puberty,  the  opening  of  the  vaginal 
orifice  normally  provides  a  simpfe  and 
useful  developmental  marker.  However, 
estrogenic  or  antiestrogenic  chemicals 
can  act  directly  on  the  vagiiial 
epitheliimi  and  alter  the  age  at  which 
vaginal  patency  occura  without  truly 
exacting  puberty. 

Adverse  Effects 

Significant  effects  on  the  vagina  that 
may  be  considered  adverse  include  the 
following: 

•  Increases  or  decreases  in  weight 

•  Infantile  or  malformed  vagina  or 
vulva,  including  masculinized  vulva  or 
increased  ano-genital  distance 

•  Vaginal  hypoplasia  or  aplasia 

•  Altered  timing  of  vaginal  opening 

•  Abnormal  vaginal  smear  cytology 
pattern 

in.B.4.b.6.  Pituitary. 

Pituitary  Weight 

Alterations  in  weight  of  the  pituitary 
gland  should  be  considered  an  adverse 
effect.  The  discussion  on  pituitary 
weight  and  histology  for  males  (see 
Secticm  III.B.S.b.)  is  (>ertinent  also  for 
females.  Pituitary  weight  increases 
normally  with  age,  as  well  as  during 
pregnancy  and  lactation.  Changes  in 
pituitary  weight  can  occur  also  as  a 
consequence  of  chemical  stimulation. 
Increased  pituitary  weight  often 
precedes  tumor  formation,  particularly 
in  response  to  treatment  with  estrogenic 
compoimds.  Increased  pituitary  size 
associated  with  estrogen  treatment  may 
be  accompanied  by  hyperprolactinemia 
and  constant  vaginal  estrus.  Decreased 
pituitary  weight  is  less  common  but 
may  result  from  decreased  estrogenic 
stimulation  (Cooper  et  al..  1989). 

Histopathology 

In  histologic  evaluations  with  rats  and 
mice,  the  relative  size  of  cell  types  in 
the  anterior  pituitary  (acidophils  and 
basophils)  has  been  reported  to  vary 
with  the  stages  of  the  reproductive  cycle 
and  in  pregnancy  (Holmes  and  Ball, 
1974).  Therefore,  the  relationship  of 
morphologic  pattern  to  estrous  or 
menstrual  cycle  stage  or  pregnancy 
status  should  be  considered  in 


interpreting  histologic  observati<»8  on 
the  female  pituitary. 

Adverse  Effects 

A  si^ificant  increase  or  decrease  in 
pitiutaiy  weight  should  be  considered 
an  adverse  efi»ct  Significant 
histopathologic  damage  in  the  pituitary 
should  be  considered  an  adverse  efSact, 
but  should  be  shown  to  involve  cells 
that  control  gonadotropin  or  prolactin 
producticm  to  be  called  a  reproductive 
effisct. 

in.B.4.c.  Oocyte  Production 

U[.B.4.c.l.  Folliculogenesis.  In  normal 
females,  all  of  the  follicles  (and  the 
resident  oocytes)  are  present  at  or  soon 
after  birth,  llie  large  ma)ority  of  these 
follicles  undergo  atresia  and  are  not 
ovulated.  If  the  population  of  follicles  is 
depleted,  it  cannot  be  replaced  and  the 
female  will  be  rendered  infertile.  In 
humans,  depletion  of  oocytes  leads  to 
premature  menopause.  Ovarian  follicle 
biology  and  toxicology  have  been 
reviewed  by  Crisp  (1992). 

In  rodents,  lead,  mercury,  cadmium, 
and  polyaromatic  hydrocarbons  have  all 
beian  implicated  in  the  arrest  of 
follicular  growth  at  various  stages  of  the 
life  cycle  (Mattison  and  Thomford. 
1989).  Susceptibility  to  oocyte  toxicity 
varies  considerably  between  species 
(Mattison  and  Thorgeirsson,  1978). 

Environmental  agents  that  afiiect 
gonadotropin-mediated  ovarian 
steroidogenesis  or  follicular  matiuation 
can  prolong  the  follicular  phase  of  the 
estrous  or  menstrual  cycle  and  cause 
atresia  of  follicles  that  would  otherwise 
ovulate.  Estrogenic  as  well  as 
antiestrogenic  agents  can  produce  this 
effect.  Also,  normal  follicular 
matiuation  is  essential  for  normal 
formation  and  function  of  the  corpus 
luteum  formed  after  ovulation  (M(±4atty, 
1979). 

in.B.4.c.2.  Ovulation.  Chemicals  can 
delay  or  block  ovulation  by  disrupting 
the  ovulatory  surge  of  luteinizing 
hormone  (LH)  or  by  interfering  with  the 
ability  of  the  maturing  follide  to 
respond  to  that  gonadotropic  signal. 
Examples  for  rats  include  compounds 
that  interfere  with  normal  central 
nervous  system  (CNS)  norepinephrine 
receptor  stimulation  such  as  the 
pesticides  chlordimeform  and  amitraz 
(Goldman  et  al.,  1990, 1991)  and 
compounds  that  interfere  with 
norepinephrine  synthesis  such  as  the 
fungicide  thiram  (Stoker  et  al.,  1993). 
Compounds  that  increase  central  opioid 
receptor  stimulation  also  decrease 
serum  LHand  inhibit  ovulation  in 
monkeys  and  rats  (Pang  et  al.,  1977; 
Smith,  C.G.,  1983).  Delayed  ovulation 
can  alter  oocyte  viability  and  cause 


trisomy  and  polyploidy  in  the 
conoeptus  (Fugo  and  Butcher,  1906; 
Butcher  and  Fugo,  1967;  Butcher  et  al.. 
1969, 1975;  Na  et  al.,  1985).  Delayed 
ovulation  induced  by  exposure  to  the 
pesticide  chlordimeform  has  also  been 
shown  to  alter  fetal  developmmit  and 
pregnancy  outcome  in  rate  (Cooper  et 
al.,  1994). 

III.B.4.C.3.  Corpus  iuteum.  The  corpus 
luteum  arises  bom  the  ruptured  fblUcle 
and  secretes  progestntme,  «vhich  has  an 
important  role  in  the  estrous  or 
menstrual  cjrde.  Luteal  progesteraae  is 
also  required  for  the  maintenance  of 
early  pregnancy  in  most  niiiinmaHiin 
species,  including  himians  (Csapo  and 
Pulkkinoi,  1978).  Thereftffe, 
establishment  and  maintenance  of' 
normal  corpora  lutea  are  essential  to 
normal  reproductive  function.  However, 
with  the  exception  of  histopathologic 
evaluations  that  may  establish  only  their 
presence  or  absence,  these  structures  are 
not  evaluated  in  routine  testing. 
Additional  research  is  needed  to 
determine  the  importance  of 
incorporating  endpoints  that  examine 
direct  effects  on  luteal  function  in 
routine  toxicologic  testing. 

Adverse  Effects 

Increased  rates  of  follicular  atresia 
and  oocyte  toxicity  leads  to  premature 
menopause  in  humans.  Altered 
follicular  development,  ovulation 
failure,  or  altered  corpus  luteum 
formation  and  function  can  result  in 
disruption  of  cyclidty  and  reduced 
fertility,  and,  in  nonprimates, 
interference  with  normal  sexual 
behavior.  Therefore,  significant 
increases  in  the  rate  of  follicular  atresia, 
evidence  of  ooc)rte  toxidty,  interference 
with  ovulation,  or  altered  corpus  luteum 
formation  or  function  should  be 
considered  adverse  effiects. 

III.B.4.d.  Alterations  in  the  Female 
Reproductive  Cyde.  The  pattern  of 
events  in  the  estrous  cycle  may  provide 
a  useful  indicator  of  the  normality  of 
reproductive  neuroendocrine  and 
ovarian  function  in  the  nonpregnant 
female.  It  also  provides  a  means  to 
interpret  hormonal,  histologic,  and 
morphologic  measurements  relative  to 
stage  of  the  cjrcle,  and  can  be  useful  to 
monitor  the  status  of  mated  females. 
Estrous  cycle  normality  can  be 
monitored  in  the  rat  and  mouse  by 
observing  the  changes  in  the  vaginal 
smear  cytology  (Long  and  Evans,  1922; 
Cooper  et  al.,  1993).  To  be  most  useful 
with  cycling  females,  vaginal  smear 
cytology  should  be  examined  daily  for 
at  least  three  normal  estrous  cycles  prior 
to  treatment,  after  onset  of  treatment, 
and  before  necropsy  (iCimmel,  G.A.  et 
al.,  1995).  However,  practical 
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limitations  in  testing  may  limit  the 
examination  to  the  period  before  mating 
or  necropsy. 

Daily  vaginal  smear  data  from  rodents 
can  provide  useful  infbnnation  on  (1) 
cycle  length,  (2)  oocurrence  or 
persistence  of  estrus,  (3)  duration  or 
persistence  of  diestrus.  (4)  incidence  of 
spontaneous  pseudopregnancy,  (5) 
distinguishing  praaiancy  from 
pseudopregnancy  (msed  on  the  number 
of  days  the  smear  remains  leukocytic), 
and  (6)  indications  of  fatal  death  and 
resorption  by  the  prssmice  of  blood  in 
the  smear  aftv  day  12  of  gestation.  The 
technique  also  can  detect  onset  of 
refvoductive  senescence  in  rodents 
(LeFevre  and  McClintock.  1088).  It  is 
useful  further  to  detect  the  presence  of 
sperm  in  the  vagina  as  an  indication  of 
mating. 

In  nonpregnant  females,  repetitive 
oocurrence  of  the  four  stages  of  the 
estrous  cycle  st  regulsr,  normal  intervals 
suggests  that  neuroendocrine  control  of 
the  cycle  and  ovarian  responses  to  that 
control  are  normal.  Even  normal, 
control  animals  csn  show  irregular 
cycles.  However,  a  significant  alteration 
compared  with  controls  in  the  interval 
between  occurrence  of  estrus  for  a 
treatment  group  is  cause  for  concern. 
Generally,  the  cycle  will  be  lengthened 
or  the  animals  will  become  acyclic. 
Lengthening  of  the  cycle  may  be  a  result 
of  increased  duration  of  either  estrus  or 
diestrus.  Knowing  the  sfCscted  phase 
can  provide  direction  for  further 
investigation.- 

The  persistence  of  regular  vaginal 
cycles  after  treetment  does  not 
necessarily  indicate  that  ovulation 
occurred,  because  luteel  tissue  may 
form  in  follicles  that  have  not  ruptured. 
This  effiact  has  been  observed  after 
treetment  with  anti-inflammatory  agents 
(Walker  et  al.,  1988).  However,  that 
effect  should  be  reflected  in  reduced 
fertility.  Conversely,  subtle  alterations 
of  cyclicity  can  occur  at  doses  below 
those  that  alter  fertility  (Gray  et  al.. 
1989). 

Irregular  cycles  may  reflect  impaired 
ovulation.  Extended  vaginal  estrus 
usually  indicates  that  the  female  cannot 
spontaneously  achieve  the  ovulatory 
surge  of  LH  (Huang  and  Meites,  1975). 
A  number  of  compounds  have  been 
shown  to  alter  the  characteristics  of  the 
LH  surge  including  anesthetics 
(Nembutal),  neurotransmitter  receptor 
binding  agents  (Drouva  et  al.,  1982),  and 
the  pesticides  chlordimeform  and 
lindane  (Cooper  et  al.,  1989;  Morris  et 
al.,  1990).  Persistent  or  constant  vaginal 
comirication  (or  vaginal  estrus)  may 
result  from  one  or  several  effects. 
Typically,  in  the  adult,  if  the  vaginal 
epithelium  becomes  comiTied  and 


remains  so  in  response  to  toxicant 
exposure,  it  is  the  result  of  the  agent's 
estrogenic  properties  (i.e.,  DES  or 
methoxychlor).  or  the  ability  of  the 
agent  to  block  ovulation.  In  the  latter 
case,  the  follicle  persists  and 
endogenous  esbtMsn  levels  bring  shout 
the  persistent  va^nal  oomification. 
Histologically,  the  ovmries  in  persistent 
estrus  will  be  atropbiad  folkming 
exposure  to  estrogsnlc  substances.  In 
contrast,  Uie  ovaiiBs  of  fismales  in  which 
ovulation  has  been  blocked  because  of 
altered  gonadotropin  secretion  will 
contain  several  large  foUidea  and  no 
ootpon  lutes.  Pemsles  in  constant 
estrus  may  be  sexually  receptive 
regardless  of  the  mechanism  responsible 
for  this  altered  ovarian  condition. 
However,  if  ovulation  has  been  blocked 
by  the  treetment.  sn  LH  surge  may  be 
induced  by  mating  (Brown-Grant  et  al.. 
1973;  Smith.  EJL  and  Davidson.  1974) 
and  a  pregnancy  or  pseudopregnancy 
may  ensue.  The  fertility  of  such  mstings 
is  reduced  (Cooper  et  al.,  1094). 
Significant  delays  in  ovulation  can 
resuh  in  increesed  embryonic 
abnormalities  and  pregnancy  loss  (Fugo 
and  Butcher.  1966;  Cooper  et  al..  1004). 

Penistent  diestrus  indicates 
temporary  or  permanent  cessation  of 
follicular  development  and  ovulation, 
and  thus  at  least  temporary  infertility. 
Prolonged  vaginal  diestrus,  or  snestrus. 
may  be  indicative  of  agenta  (e.g.. 
polyaromatic  hydrocaroons)  that 
interfere  with  follicular  development  or 
deplete  the  pool  of  primordial  tolllcles 
(Mattison  and  Nightingale.  1080)  or 
agents  such  ss  atraxine  that  interrupt 

?;onadotropin  support  of  the  ovary 
Cooper  et  al.,  1006).  Pseudopregnancy 
is  another  altered  endocrine  state 
reflected  by  persistent  diestrus.  A 
pseudopragnant  condition  also  has  been 
shown  to  result  in  rats  following  single 
or  multiple  doses  of  atrazine  (Cooper  et 
al.,  1006).  The  ovaries  of  anestrous 
females  are  strophic.  with  few  primary 
follicles  and  an  unstimulated  uterus 
(Huang  and  Meites.  1075).  Serum 
estradiol  and  progesterone  are 
abnormally  low. 

y4dverse  Effects 

Significant  evidence  that  the  estrous 
cycle  (or  menstrual  cycle  in  primates) 
has  been  disrupted  should  be 
considered  an  adverse  effect.  Included 
should  be  evidence  of  abnormal  cycle 
length  or  pattern,  ovulation  failure,  or 
abnormal  menstruation. 

[Il.B.4.e.  Mammary  Gland  and 
Lactation.  The  mammary  glands  of 
normal  adults  change  dramatically 
during  the  period  around  parturition 
because  of  the  sequential  effiects  of  a 
number  of  gonadal  and  extragonadal 


hormones.  Milk  letdo«m  is  dependent 
on  the  suckling  stimulus  and  tne  release 
of  oxytocin  from  the  posterior  pituitary. 
Thus,  mammary  tissue  is  highly 
endocrine  dependent  for  developmmt 
and  function  (Wol£f.  1003;  Imagawa  et 
al..  1004:  Tucker.  1004). 

Mammary  gland  size,  milk  production 
and  release,  and  histology  can  be 
affected  adversely  by  toxic  agents,  and 
many  exogenous  chemicals  and  drugs     - 
are  tranafarrad  into  milk  (American 
Academy  of  Pediatrics  Committee  on 
Drtigs,  1904;  Oskarsson  et  al.,  1005; 
Sonawane,  1005).  Reduced  growrth  of 
young  could  be  caused  by  reiduoed  milk 
availability,  palatability  or  quality,  by 
ingestion  of  a  toxic  agent  seoeted  into 
the  milk,  or  by  other  nctcws  unrelated 
to  lactational  ability  (e.g.,  deficient 
suckling  ability  or  deficient  maternal 
behavior).  Perinatal  exposure  to  steroid 
hormones  and  other  chemicals  can  alter 
manunaiy  gland  morphology  and  tumor 
potential  in  adulthooid.  Because  of  the 
tendency  for  mobilization  of  lipids  from 
adipose  tissue  and  secretion  of  those 
lipids  into  milk  by  lactating  females, 
milk  may  contain  lipophilic  agents  at 
concentrations  eoual  to  or  higher  than 
those  present  in  ue  blood  or  organs  of 
the  dam.  Thus,  suckling  ofbpring  may 
be  exposed  to  elevated  levels  of  such 
agents. 

Techniques  for  measuring  mammary 
tissue  development,  nucleic  add 
content,  milk  production  and  milk 
composition  in  rodents  are  discussed  by 
Tucker  (1094).  During  lactation,  the 
mammary  glands  can  be  dissected  and 
weighed  only  with  difficulty.  RNA 
content  of  the  mammary  glands  may  be 
measured  as  an  index  of  lactational 
potential.  More  direct  estimates  of  milk 
production  may  be  obtained  bv 
measuring  litter  weights  of  milk- 
deprived  pups  taken  before  and  after 
nursing.  MIul  from  the  stomachs  of  pups 
treated  similarly  can  also  be  weighed  at 
necropsy.  Cleared  and  stained  whole 
mounts  of  the  mammary  gland  can  be 
prepared  at  necropsy  for  histolo^c 
examination.  The  DNA,  RNA,  and  lipid 
content  of  the  mammary  gland  and  the 
composition  of  the  milk  have  been 
measured  following  toxicant 
administration  as  indicators  of  toxidty 
to  this  target  organ. 

Significant  reductions  in  milk 
production  or  negative  effects  on  milk 
quality,  whether  measured  directly  or 
reflected  in  impaired  development  of 
young,  should  be  considered  adverse 
reproductive  efieds. 

lII.B.4.f.  Reproductive  Senescence. 
With  advancing  age,  there  is  a  loss  of 
the  regular  ovarian  cycles  and 
assodated  normal  cyclical  changes  in 
the  uterine  and  vaginal  epithelium  that 
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are  typical  of  the  young-aduh  female  ret 
(Cooper  and  Walker,  1070).  Althougb 
the  mechanisms  responsible  for  this  loss 
of  cycling  are  not  thoroughly 
undisrstood,  age-dependent  changes 
occur  within  the  hypothalamic-pituitary 
control  of  ovulation  (Cooper  et  al.,  1080; 
Finch  et  al.,  1084).  Ciunulative  exposure 
to  estrogen  secreted  by  the  ovary  may 
play  a  role,  as  treatment  with  estrogens 
during  adulthood  can  accelerate  the  age- 
related  loss  of  ovarian  function  (Brawer 
and  Finch,  1983).  In  contrast,  the 
prindpal  cause  of  the  loss  of  ovarian 
cycling  in  humans  appears  to  be  the 
depletion  of  oocytes  (Nfettison,  1985). 

Prenatal  or  postnatal  treatment  of 
females  with  estrogens  or  estrogenic 
pestiddes  can  also  cause  impaired 
ovulation  and  sterility  (Gorski,  1979). 
Theae  observations  imply  that 
alterations  in  ovarian  function  may  not 
be  noticeable  immediately  after 
treatment  but  may  become  evident  at 
puberty  or  influence  the  age  at  which 
^productive  senescence  occurs. 

Adverse  Effects 

Significant  effects  on  measures 
showing  a  decrease  in  the  age  of  onset 
of  reproductive  senescence  in  females 
should  be  considered  adverse.  Cessation 
of  normal  cycling,  which  is  measiued  by 
vaginal  smear  cytology,  ovarian 
histopathology.  or  an  endocrine  profile 
that  is  consistent  with  this 
interpretation,  should  be  included  as  an 
adverse  eCfed. 

III.B.5.  Developmental  and  Pubertal 
Alterations 

Developmental  Effects, 

Alterations  of  reproductive 
difiierentiation  and  development, 
including  those  produced  by  endocrine 
system  disruption,  can  result  in 
infertility,  functional  and  morphologic 
alteraticms  of  the  reproductive  system, 
and  cancer  (Steinberger  and  Lloyd, 
1985;  Gray.  1991).  Prenatal  and 
I>ostnatal  exposure  to  toxicants  can 
produce  changes  that  may  not  be 
predided  bom  effects  seen  in  adults, 
and  those  effects  are  often  irreversible. 
Adverse  developmental  outcomes  in 
either  sex  can  result  from  e^roosure  to 
toxic  agents  in  utero.  throu^  contact 
%vith  exposed  dams,  or  in  milk.  Dosing 
of  dams  during  lactation  also  can  result 
in  developmental  effects  through 
impaired  nureing  capability  of  the  dams. 

Effects  observed  in  rodents  following 
developmental  exposure  to  agents  can 
include  alterations  in  the  genitalia 
(including  ano-genital  distance).  ^ 
inhibited  (female)  or  retained  (male) 
nipple  development,  impaired  sexual 
behavior,  delay  or  acceleration  of  the 


onset  of  puberty,  and  reduced  fertility 
(Gray  et  aL.  1985. 1004, 1005;  Gray  and 
Ostby,  1005:  Keloe  et  al.,  1095).  Effects 
may  include  altered  sexual  behavior  or 
ability  to' produce  gametes  normally  that 
are  not  oiMerved  until  after  puberty. 
Hepatic  enzyme  systems  for  steroid 
metabolism  that  are  imprinted  during 
development  may  be  altered  in  males. 
Testis  descent  bom  the  abdojninal 
cavity  into  the  scrotum  may  be  delayed 
or  may  not  occur.  Generally,  the  type  of 
effed  seen  may  difiier  depending  on  the 
stage  of  development  at  which  tihe 
exposure  oocuned. 

Many  of  these  effects  have  been 
detected  in  human  females  and  males 
exposed  prenatally  to  diethylstilbestrol 
PES),  other  estrogens,  progestins, 
androgens,  and  anti-androgens  (Giusti  et 
al..  1005;  Harrison  et  al..  1005). 
Accelerated  reproductive  aging  and 
tumors  of  the  reproductive  tract  have 
been  observed  in  laboratory  animal  and 
human  females  after  pre-  or  perinatal 
exposure  to  hormonally  active  agents. 
However,  capability  to  alter  sexual 
differentiation  is  not  limited  to  agents 
with  known  direct  hormonal  a€:tivity. 
Other  agents,  for  which  the  mode  of 
action  is  not  known  (e.g..  busulfan. 
nitrofen),  or  which  affect  the  «idocrine 
system  indirectly  (e.g.,  PCBs,  dioxin), 
may  act  via  different  mechanisms 
during  critical  periods  of  development 
to  alter  sexual  difiierentiation  and 
reproductive  system  development. 

Effects  on  Puberty 

In  female  rats  and  mice,  the  age  at 
vagina]  opening  is  the  most  commonly 
measured  marker  of  puberty.  This  event 
results  from  an  increase  in  the  blood 
level  of  estradiol.  Hie  ages  and  weights 
of  females  at  the  first  comified  (estrous) 
vaginal  smear,  the  first  diestrous  smear, 
and  the  onset  of  vaginal  cycles  have  also 
been  used  as  endpoints  for  onset  of 
puberty.  In  males,  preputial  separation 
or  appearance  of  sperm  in  expressed 
urine  or  ejaculates  can  serve  as  markers 
of  puberty.  Body  weight  at  puberty  may 
provide  a  means  to  separate  specific 
delays  in  puberty  from  those  that  are 
related  to  general  delays  in 
development.  Agents  may  differentially 
affect  the  endpoints  related  to  puberty 
onset,  so  it  is  useful  to  have  information 
on  more  than  one  maricer. 

Puberty  can  be  accelerated  or  delayed 
by  exogenous  agents,  and  both  types  of 
efiiects  may  be  adverse  (Gray  et  al.,  1089, 
1995;  Gray  and  Ostby,  1995;  Kelce  et  al.. 
1995).  For  example,  an  acceleration  of 
vaginal  opening  may  be  assodated  with 
a  delay  in  the  onset  of  cj^Udty, 
infertility,  and  with  accelerated 
reproductive  aging  (Gorski,  1979). 
Delays  in  pubertal  development  in 


rodoits  are  usually  related  to  delayed 
maturation  or  inhibition  of  function  of 
the  h3rpothalamic-pituitary  axis. 
Adverse  reproductive  outcomes  have 
been  repented  in  rodents  when  puberty 
is  altered  by  a  week  or  more,  but  the 
biologic  relevance  of  a  change  in  these 
measures  of  a  day  or  two  is  unknown 
(Gray.  1991). 

Adverse  Effects 

Effects  induced  or  observed  during 
the  pre-  or  perinatal  period  should  be 
judged  using  guidance  from  the 
Guidelines  for  Developmental  Toxidty 
Risk  Assessment  (U.S.  EPA.  1991)  as 
well  as  from  these  Guidelines. 
Significant  effects  on  ano-genital 
distance  or  age  at  puberty,  either  eariy 
or  delayed,  should  be  ccmsidered 
adverse  as  should  malformations  of  the 
internal  or  external  genitalia.  Included 
as  adverse  effects  for  females  should  be 
effects  on  nipple  development,  age  at 
vaginal  opening,  onset  of  cydic  vaginal 
smeara,  onset  of  estrus  or  menstruation, 
or  onset  of  an  endocrine  or  behavioral 
pattern  consistent  with  estrous  or 
menstrual  cyclidty.  Included  as  adverse 
effects  for  males  should  be  delay  or 
failure  of  testis  descent,  as  well  as 
delays  in  age  at  preputial  separation  or 
appearance  of  sperm  in  expressed  urine 
or  ejaculates. 

III.B.6.  Endocrine  Evaluations 

Toxic  agents  can  alter  endocrine 
system  function  by  affecting  any  part  of 
the  hypothalamic-pituitary-gonadal- 
reproductive  tract  axis.  Effects  may  be 
induced  in  either  sex  by  altering 
hormone  synthesis,  storage,  release, 
transport,  or  clearance,  as  well  as  by 
altering  hormone  receptor  recognition  or 
postreceptor  responses.  The 
involvement  of  the  endocrine  system  in 
female  reproductive  physiology  and 
toxicology  has  been  presented  to  a 
substantial  degree  as  a  necessary 
component  in  Section  in.B.4.  (Female- 
spedfic  Endpoints).  The  information  in 
that  section  should  be  considered 
together  with  the  following  material. 

The  male  reproductive  system  can  be 
affected  adversely  by  disruption  of  the 
normal  endocrine  balance.  In  adults, 
effects  that  result  in  interference  with 
normal  concentrations  or  action  of  LH 
and/or  follicle  stimulating  hormone 
(FSH)  can  decrease  or  abolish 
spermatogenesis,  affect  secondary  sex 
organ  (e.g.,  epididymis)  and  accessory 
sex  gland  (e.g.,  prostate,  seminal  vesicle) 
function,  and  impair  sexual  behavior 
(Sharpe,  1994).  In  mammals,  a  female 
reproductive  trad  develops  unless 
androgen  is  produced  and  utilized 
normally  by  the  fetus  (Byskov  and 
Hoyer,  1994;  George  and  Wilson,  1994). 
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Therefore,  the  consequences  of 
disruption  of  the  normal  endocrine 
pattern  during  development  of  the  male 
reproductive  system  pre-  and 
postnatally  are  of  particular  concern. 
Differentiation  and  development  of  the 
male  reproductive  system  are  especially 
sensitive  to  substances  that  interfere 
with  the  production  or  action  of 
androgens  (testosterone  and 
dihydrotestosterone).  Sexual 
differentiation  of  the  CNS  can  be 
affected  also.  Therefore,  interference 
with  normal  production  or  response  to 
androgens  can  result  in  a  range  of 
abnormal  effects  in  genotypic  males 
ranging  from  a  pseudohermaphrodite 
condition  to  reauction  in  sperm 
production  or  altered  sexual  behavior. 
Chemicals  with  estrogenic  or  anti- 
androgenic  activity  have  been  identified 
that  are  capable,  with  sufficient 
exposure  levels,  of  causing  effects  of 
these  types  in  males  (Cray  et  al.,  1994; 
Harrison  et  al..  1995;  Kelce  et  al..  1995). 
While  sensitivity  may  differ,  it  is  likely 
that  mechanisms  of  action  for  these 
endocrine  disrupting  agents  will  be 
consistent  across  mammalian  species. 
Chemicals  with  the  ability  to  interact 
with  the  Ah  receptor  (e.g.,  dioxin  or 
PCBs)  may  also  disrupt  reproductive 
system  development  or  function 
(Brouweret  al..  1995;  Safe.  1995). 
Several  of  the  effects  seen  with  exposure 
of  male  and  female  rats  and  hamsters 
differ  from  those  caused  by  estrogens, 
indicating  a  different  mechanism  of 
action. 

The  developing  nervous  system  can 
be  a  target  of  chemicals.  In  rats,  sexual 
differentiation  of  the  CNS  can  be 
modified  by  hormonal  treatments  or 
exposure  to  environmental  agents  that 
mimic  or  interfere  with  the  action  of 
certain  hormones.  Prior  to  gender 
differentiation,  the  brain  is  inherently 
female  or  at  Ie8.st  bipotential  (Gorski. 
1986).  Thus,  the  functional  and 
structural  sex  differences  in  the  CNS  are 
not  due  directly  to  sex  differences  in 
neuronal  genomic  expression,  but  rather 
are  imprinted  by  the  gonadal  steroid 
environment  during  development. 

Chemicals  with  endocrine  activity 
have  been  shown  to  masculinize  the 
CNS  of  female  rats.  Examples  include 
chlordecone  (Gellert.  1978).  DDT 
(Bulger  and  Kupfer.  1985).  and 
methoxychlor  (Gray  et  al..  1989). 
Exposure  of  newborn  female  rats  to 
these  agents  during  the  critical  period  of 
sexual  differentiation  can  alter  the 
timing  of  puberty  and  perturb 
subsequent  reproductive  function, 
presumably  by  altering  the  development 
of  the  neural  mechanisms  that  regulate 
gonadotropin  secretion. 


In  females,  the  situation  is  more 
complex  than  in  males  due  to  the  fiaraaie 
cycle,  the  fertilizaUon  procBsa.  gestation 
and  lactation.  All  of  the  functions  of  the 
female  rep>roductive  system  are  under 
endocrine  control,  and  therefore  can  be 
susceptible  to  disruption  by  effiacts  on 
the  reproductive  endocrine  sjrstem. 

As  with  males,  distuibance  of  the 
normal  endocrine  patterns  during 
development  can  result  in  abnormal 
development  of  the  female  reproductive 
tract  at  exposure  levels  that  tend  to  be 
lower  than  those  affecting  adult  females 
(Gellert.  1978;  Brouwer  et  al.,  1995). 
Consistent  with  the  differentiation 
mechanism  described  above,  exposure 
of  genotypic  females  to  androgens 
causes  formation  of 
pseudohennaphrodite  reproductive 
tracts  with  varying  degrees  of  severity  as 
well  as  alteration  of  brain  imprinting. 
However,  exposure  to  estrogenic 
substances  during  development  also 
results  in  adverse  effiacts  on  anatomy 
and  function  including,  in  rats, 
malformations  of  the  genitalia.  Exposure 
of  human  females  to  diethylstilbestrol  in 
utero  has  been  shown  to  cause  an 
increased  incidence  of  vaginal  clear  cell 
adenoma  (Giusti  et  al..  1995).  Dioxin. 
presumably  acting  through  the  Ah 
receptor,  also  disrupts  development  of 
the  female  reproductive  system  (Gray 
and  Ostby.  1995). 

Endpoints  can  be  included  in 
standardized  toxicity  testing  that  are 
capable  of  detecting,  but  are  not  specific 
for,  effects  of  reproductive  endocrine 
system  disruption.  For  effects  of 
exposure  on  adults,  endpoints  can  be 
incorporated  into  the  subchronic 
toxicity  protocol  or  into  reproductive 
toxicity  protocols.  For  effects  that  are 
induced  during  development,  protocols 
that  include  exposure  throughout  the 
development  process  and  allow 
evaluation  of  the  offspring 
postpubertally  are  needed.  Data  from 
specialized  testing,  including  in  vitro 
screening  tests,  may  be  useful  to 
evaluate  further  the  site,  timing,  and 
mechanism  of  action. 

Endpoints  that  can  detect  endocrine- 
related  effects  with  adult-only  exposure 
in  standardized  testing  include 
evaluation  of  fertility,  reproductive 
organ  appearance,  weights,  and 
histopathology.  oocyte  number,  cycle 
normality  and  mating  behavior. 
Endpoints  that  can  detect  effects 
induced  by  endocrine  system  disruption 
during  development  include,  in 
addition  to  those  identified  for  adult- 
exposed  animals,  the  reproductive 
developmental  endpoints  identified  in 
Section  III.B.5.  SigniHcant  effiacts  on  any 
of  these  measures  may  be  considered  to 


be  advene  if  the  results  are  consistent 
and  biologically  plausible. 

Levels  of  the  reproductive  hormones 
are  not  available  routinely  from  toxicity 
testing.  However,  measurements  of  the 
reproductive  hormones  in  males  offer 
useful  supplemental  information  in 
asaeasing  potential  reproductive  toxicity 
for  test  species  (Sever  and  Hessol,  1984; 
Heywood  and  James.  1985;  NRC,  1989). 
Such  measurements  have  increased 
importance  with  humans  where 
invasiveness  of  approaches  must  be 
limited.  The  reproductive  hormones 
measured  often  are  circulating  levels  of 
LH,  FSH,  and  testosterone.  Other  useful 
measures  that  may  be  available  include 
prolactin,  inhibin.  and  androoen 
binding  protein  levels.  In  addition, 
challenge  tests  with  exogenous  agents 
(e.g.,  gonadotropin  releasing  hormone, 
LH.  at  human  chorionic  gonadotropin) 
may  provide  insight  into  the  functional 
responsiveness  of  the  pituitary  or 
Leydig  cells. 

mterpretation  of  endocrine  effiacts  is 
facilitated  if  information  is  available  oir 
a  battery  of  hormones.  However,  in 
evaluating  such  data,  it  is  important  to 
consider  that  serum  hormones  such  as 
PSH.  LH.  prolactin,  and  androgens 
exhibit  cyclic  variations  within  a  24- 
hour  period  (Fink,  1988).  Thus,  the  time 
of  sampling  should  be  controlled 
rigorously  to  avoid  excessive  variability 
(Niatt,  1989).  Sequential  sampling  can 
allow  detection  of  treatment-related 
changes  in  circadian  and  pulsatile 
rhythms. 

The  pattern  seen  in  levels  of 
reproductive  system  hormones  can 
provide  useful  information  about  the 
possible  site  and  type  of  effect  on 
reproductive  system  function.  For 
example,  if  a  compound  acts  at  the  level 
of  the  hypothalamus  or  pituitary,  then 
serum  LH  and  FSH  may  be  decreased, 
leading  to  decreased  testosterone  levels. 
On  the  other  hand,  severe  interference 
with  Sertoli  cell  function  or 
spermatogenesis  would  be  expected  to 
elevate  serum  FSH  levels.  An  agent 
having  antiandrogenic  activity  in  adults 
might  elevate  serum  LH  and 
testosterone.  Testis  weight  might  be 
unaffiacted.  while  the  weight  and  size  of 
the  accessory  sex  glands  may  be 
reduced.  The  endocrine  profile 
presented  by  exposure  to  specific 
antiandrogens  can  differ  mark;edly 
'because  of  differences  in  tissue 
specificity  and  receptor  kinetics,  as  well 
as  age  at  which  exposure  occurred. 

Adverse  Effects 

In  the  absence  of  endocrine  data, 
significant  effects  on  reproductive 
system  anatomy,  sexual  behavior, 
pituitary,  uterine  or  accessory  sex  gland 
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weights  or  histopathology.  female  cycle 
noraiality.  or  Laydig  oelThisti^thologr 
may  suggest  disrui^on  of  the  endocrine 
sy^am.  In  thooe  insfanoaa,  additional 
testing  ficv  endocrine  effects  may  be 
indicated.  Significant  alteratians  in 
droilating  levels  of  eatrogen. 
progestertme.  testostenme.  prolactin. 
LH.  <»-  FSH  may  be  indicative  of  existing 
pituitary  or  gonadal  injury.  When 
significant  altarations  from  control 
levels  are  observed  in  those  hormones, 
the  changes  should  be  consideied  cause 
bx  concern  biscause  they  are  likely  to 
albct.  occur  in  concert  with,  or  rMult 
from  aheiBtians  in  gametogenesis. 
gamete  maturation,  mating  abiUty.  or 
ntility.  Such  effacts.  if  compatible  with 
other  available  inConnation.  may  be 
considerad  adverse  and  may  be  uaed  to 
establiah  a  NOAEL.  LQ^SL,  or 
benchmark  doae.  Purthamora. 
endocrine  data  may  fiscilitate 
identification  of  sites  or  mechanisms  ot 
toxicant  acdon.  especially  when 
obtained  after  shoit-term  exposures. 

in.B.7.  In  Vitro  Tests  of  Reproductive 
Function 

Numerous  in  vitro  tests  are  available 
and  under  development  to  measure  or 
detect  chemically  induced  changes  in 
various  aspects  of  both  male  and  female 
reproductive  systems  (Kimmel.  G.L.  et 
al..  1905),  These  include  in  vitro 
fertilization  using  isolated  gametes, 
whole  organ  (e.g..  testis,  ovary) 
perfusian,  culture  of  isolated  cells  from 
the  reproductive  organs  (e.g..  Leydig 
cells.  Sertoli  cells,  granulosa  cells, 
oviductal  or  epididymal  epithelium), 
co-culture  of  several  populations  of 
isolated  cells,  ovaries,  quarter  testes, 
seminiferous  tubule  s^ments.  various 
receptor  binding  assays  on  reproductive 
cells  and  transfiected  cell  lines,  and 
othere. 

Tests  of  spnm  properties  and 
function  that  have  beien  applied  to 
reproductive  toxicology  include 
penetration  of  speim  through  viscous 
mediiun  (Yeung  et  aL.  1992),  in  vitro 
capadtation  and  fertilization  assays 
(Holloway  et  al..  1990a.  b;  Perreault  and 
Jeffiy.  1993;  Slott  et  al..  1995).  and 
evaluation  of  sperm  nuclear  integrity 
(Darney,  1991).  In  additicm.  evaluation 
of  human  sperm  function  may  include 
sperm  pmietration  of  cervical  mucus, 
ability  of  sperm  to  undergo  an  acrosome 
reaction,  and  ability  to  penetrate  zona 
pellucida-free  hamster  oocytes  or  bind 
to  human  hemi-zona  pelluddae 
(Franken  et  al.,  1990;  Liu  and  Baker, 
1992). 

The  diagnostic  information  obtained 
from  such  tests  may  help  to  identify 
potential  effects  on  the  reproductive 
systems.  However,  each  test  bypasses 


essential  oomponents  of  the  intact 
animal  mtem  and  therefore,  by  itself,  is 
not  capable  of  predicting  vxponxtt 
levels  th^  would  result  in  toxicity  in 
intact  animals.  While  it  is  desiraUe  to 
replace  whole  animal  testing  to  the 
extent  possible  vrtth  in  vitro  tests,  the 
use  of  such  tests  currently  is  to  screen 
for  toxicity  potantial  and  to  study 
mechanisms  of  action  and  metabolism 
(Peneauh,  1980;  Holloway  et  aL.  1900a. 
b). 

jn.C.  Human  Studies 

In  {Mindple,  himian  data  are 
sdentificBlly  preferable  for  rid: 
assessment  since  test  animal  to  human 
extrapolatian  is  not  required.  At  this 
time,  reproducdve  data  for  humans  are 
available  for  only  a  limited  number  of 
toxicants.  Many  of  these  are  from 
oocupatianal  settings  in  whidi 
exposures  tend  to  be  higher  than  in 
environmental  settings.  As  more  data 
become  available,  expanding  the 
number  of  agents  and  endpoints  studied 
and  improving  exposure  assessment, 
more  risk  assessments  will  induds 
these  data.  The  following  describes  the 
methods  of  generation  and  evaluation  of 
human  data  and  the  relative  weight  the 
various  types  of  human  data  should  be 
given  in  risk  assessments. 

"Human  studies"  indude  both 
epidemiologic  studies  and  othw  reports 
of  individual  cases  or  clusters  of  events. 
Typical  epidemiologic  studies  indude 
(1)  cohort  studies  in  which  groups  are 
defined  by  exposure  and  health 
outcomes  are  examined;  (2)  case- 
reCnent  studies  in  which  groups  are 
defined  by  health  status  and  prior 
exposures  are  examined;  (3)  cross- 
sectional  studies  in  M^ch  exposure  and 
outcome  are  determined  at  the  same 
time;  uid  (4)  ecologic  studies  in  which 
exposure  is  presumed  based  typically 
on  residence.  Greatest  weight  ^ould  be 
given  to  carefully  designed 
epidemiologic  studies  with  mcne  precise 
measures  of  exposure,  because  they  can 
best  evaluate  ncposure-response 
relationships.  Tnis  assumes  that  human 
exposures  occur  in  broad  enough  ranges 
for  observable  difibrences  in  response  to 
occur.  Epidoniologic  studies  in  which 
exposure  is  presumed,  based  on 
occupational  title  or  residence  (e.g.. 
some  case-referent  and  ail  ecologic 
studies),  may  contribute  data  for  hazard 
characterization,  but  are  of  limited  use 
for  quantitative  risk  determination 
because  of  the  generally  broad 
categorical  groupings  of  exposure. 
Reports  of  individual  cases  or  clusters  of 
events  may  genwate  hypotheses  of 
exposure-outcome  assodations,  but 
require  further  confirmation  with  well- 
designed  epidemiologic  or  laboratory 


studies.  These  rqxKts  of  cases  or 
dusters  may  support  associations 
suggaatad  by  other  human  or  test  animal 
data,  but  cannot  stand  by  themselves  in 
risk  aaaaasments. 

mCl.  Epidemiologic  Studies 

Good  epidoniokigic  studies  provide 
valu^le  data  far  asseasment  of  human 
ilaL  As  diere  are  many  diChrent  «<«i«ignT 
far  roidemiologic  stumes.  simple  rules 
Ux  meir  evaluation  do  not  exist  Bisk 
aiaosaors  should  seek  the  *—>■*■««»  of 
profaesionals  trained  in  qpideniiok^ 
when  conducting  a  detailed  analyais. 
The  following  is  an  overview  of  key 
issueeto  consider  in  evaluation  far  riak 
asaessment  of  reproductive  eSscts. 

IILCl.a.  Selection  of  Outcomes  for 
Study.  As  already  discussed,  a  number 
of  endpoints  can  be  ctmsidered  in  the 
evaluation  of  adverse  reproductive 
effects.  However,  some  of  the  outcomes 
are  not  easUy  observed  in  humans,  sudi 
as  eariy  embryonic  loas,  reproductive 
capadty  of  the  offqving,  and  invasive 
evaluations  of  reproductive  function 
(e.g.,  testicular  biopsies).  Currently,  the 
most  feesible  endpoints  for 
epidemiologic  studies  are  (1)  indired 
meesures  of  fertUity/infartility;  (2) 
refvoductive  history  studies  of  some 
pragnancy  outcomes  (e.g.,  embryonic/ 
fetal  loss,  birth  weight,  sex  ratio, 
congenital  malformatiMis,  postnatal 
fundion.  and  neonatal  growth  and 
survival);  (3)  semen  evuuatians:  (4) 
mmstrual  history;  and  (5)  blood  or 
urinary  hormone  measures.  Fadors 
requiring  control  in  the  design  or 
analysis  (such  as  efiisd  modifiers  and 
confoundera.  described  below)  may  vary 
depending  on  the  spedfic  outcomes 
seleded  fix  study. 

The  reproductive  outcomes  available 
for  epidemiologic  examination  are 
limited  by  a  number  of  fedws, 
induding  the  relative  magnitude  of  the 
exposure,  the  size  and  demographic 
charadraistics  of  the  population,  and 
the  ^ility  to  observe  the  outcrane  in 
humans.  Use  of  improved  methods  fiw 
identifying  scHne  outoranes,  such  as 
embryonic  loss  detected  by  more 
sensitive  urinary  hCG  (human  chorionic 
gonadotropin)  assays,  diange  the 
spectrum  of  outocnnes  available  for 
study  (Wilcox  et  al.,  108S;  Sweeney  et 
al.,  1988;  Zinaman  et  al.,  1996).  Other, 
less  accessible,  endpoints  may  require 
invasive  techniques  to  obtain  samples 
(e.g.,  histopathology)  or  may  have  high 
intra-  or  interindividual  variability  (e.g., 
serum  hormone  levels,  sperm  count). 
Demographic  charaderistics  of  the 
population,  such  as  marital  status,  age, 
education,  sodoeconcMnic  status  (SES), 
and  prior  reproductive  history  are 
associated  with  the  probability  of 
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whether  couples  will  attempt  to  have 
children.  Differences  in  birth  control 
practices  would  also  affect  the  number 
of  outcomes  available  for  study. 

bi  addition  to  the  above-mentioned 
factors,  reproductive  endpoints  may  be 
envisioned  as  effects  recognixed  at 
various  points  in  a  continuum  starting 
before  conception  and  continuing 
through  deatn  of  the  progeny.  Many 
studies,  however,  are  limited  to 
evaluating  endpoints  at  a  particular  time 
in  this  continuum.  For  example,  in  • 
study  of  defects  observed  at  live  birth, 
a  malformed  stillbirth  would  not  be 
included,  even  though  the  etiology 
could  be  identical  (Bloom.  1981).  Alio, 
a  different  spectnun  of  outcomes  could 
result  from  aifferancea  in  timing  or  in 
level  of  exposure  (Selevan  and 
Lemasters,  1987). 

Human  Reproductive  Endpoints 

The  following  section  diacuasea 
various  human  male  and  female 
reproductive  endpoints.  These 
outcomes  may  be  an  indicator  of  sub-  or 
infertility.  These  are  followed  by  a 
discussion  of  reproductive  history 
studies. 

Male  Endpoints — Semen  Evaluations 

The  use  of  semen  analysis  was 
discussed  in  Section  ni.B.3.d.  Most 
epidemiologic  studies  of  potential 
effects  of  agents  on  semen 
characteristics  have  been  conducted  in 
occupational  groups  and  patients 
receiving  drug  therapy.  Ootaining  a  high 
level  of  participation  in  the  workforce 
has  been  difficult,  because  social  and 
cultural  attitudes  concerning  sex  and 
reproduction  may  affect  cooperation  of 
the  study  groups.  Increased 
participation  may  occur  in  men  who  are 
planning  to  have  children  or  who  are 
concerned  about  existing  reproductive 
problems  or  possible  ill  effects  of  their 
exposures.  Unless  controlled,  such 
biased  participation  may  yield 
unrepresentative  estimates  of  risk 
associated  with  exposure,  resulting  in 
data  that  are  less  useful  for  risk 
a.ssessment.  While  some  studies  have 
response  rates  greater  than  70% 
(Ratcliffe  et  al.,  1987;  Welch  et  al., 
1988),  response  rates  are  often  less  than 
70%  in  such  studies  and  may  be  even 
lower  in  the  comparison  group  (Egnatz 
et  al.,  1980:  Lipshultz  et  al.,  1980;  Milby 
and  Whorton,  1980;  Lantz  et  al..  1981 ; 
Meyer.  1981:  Milby  et  al..  1981: 
Rosenberg  et  al.,  1985;  Ratcliffe  et  al.. 
1989).  Some  of  the  low  response  rates 
may  be  cau.sed  by  inclusion  of 
vaseciomized  men  in  the  total 
population,  although  this  could  vary 
widely  by  population  (Milby  and 
Whorton.  1980).  Participation  in  the 


comparison  group  may  be  biased  toward 
those  with  preexisting  reproductive 
problems.  The  response  rate  may  be 
improved  substantially  with  proper 
education  and  payment  of  subjects 
(Ratcliffe  et  al..  1986. 1987). 

Several  Eactors  may  influence  the 
semen  evaluation,  including  the  period 
of  abstinence  preceding  collection  of  the 
sample,  health  status,  and  social  habits 
(e.g.,  alcohol.  raczeatioDal  drugs, 
smoking).  Data  on  these  factore  may  be 
collected  by  interview,  subject  to  the 
limitations  described  for  pregnancy 
outcome  studies. 

Reports  of  studies  with  semen 
analyses  have  rarely  included  an 
evaluation  of  endocrine  status  (hormooe 
levels  in  blood  or  urine)  of  exposed 
males  (LanU  et  al..  1981:  RatciifliB  et  al.. 
1989).  Conversely,  studies  that  have 
examined  endocrine  status  typically  do 
not  have  data  on  semen  quality  (Mason. 
1990:  McGregor  and  Mason.  1991: 
Egeland  et  al.,  1904). 

Female  Endpoints 

Reproductive  efliacts  may  result  from 
a  variety  of  exposures.  For  example, 
environmental  exposures  may  be  toxic 
to  the  oocyte,  producing  a  loss  of 
primary  oocytes  that  irrevereibly  affects 
the  woman's  fecimdity.  The  exposures 
of  importance  may  occur  during  the 
prenatal  period,  and  beyond.  Oocyte 
depletion  is  difficult  to  examine  directly 
in  women  because  of  the  invasiveness  of 
the  tests  required:  however,  it  can  be 
studied  indirectly  through  evaluation  of 
the  age  at  reproductive  senescence 
(menopause)  (Everson  et  al..  1966). 

Numerous  diagnostic  methods  have 
been  developed  to  evaluate  female 
reproductive  dysfunction.  Although 
these  methods  have  been  used  rarely  for 
occupational  or  environmental 
toxicologic  evaluations,  they  may  be 
helpful  in  defining  biologic  parameters 
and  the  mechanisms  related  to  female 
reproductive  toxicity.  If  clinical 
observations  are  able  to  link  exposures 
to  the  reproductive  effect  of  concern, 
these  data  will  aid  the  assessment  of 
adverse  female  reproductive  toxicity. 
The  following  clinical  observations 
include  endpoints  that  may  be  re{>orted 
in  case  repMjrts  or  epidemiologic 
research  studies. 

Reproductive  dysfunction  also  can  be 
studied  by  the  evaluation  of 
irregularities  of  menstrual  cycles. 
However,  menslrual  cyclicity  is  affected 
by  many  parametere  such  as  age, 
nutritional  status,  stress,  exercise  level, 
certain  drugs,  and  the  use  of 
contraceptive  measures  that  alter 
endocrine  feedback.  Vaginal  bleeding  at 
menstruation  is  a  reflection  of 
withdrawal  of  steroidogenic  support, 


particularly  progesterone.  Vaginal 
bleeding  can  occur  at  midcycTe.  in  early 
miscarriage,  after  withdrawal  of 
contraceptive  steroids,  or  after  an 
inadequate  luteal  phase.  The  length  of 
the  menstrual  cycle,  particularly  the 
follicular  phase  (before  ovulation),  can 
vary  between  individuals  and  may  make 
it  difficult  to  determine  significant 
effects  on  length  in  populations  of 
women  (Burd^  et  al..  1967;  Treloar  et 
al.,  1967).  Human  vaginal  cytology  may 
provide  information  on  the  functional 
state  of  reproductive  cycles.  Cytologic 
evaluations,  along  with  the  evaluation 
of  changes  in  cervical  mucus  viscosity, 
can  be  used  to  estimate  the  occurrence 
of  ovulation  and  determine  different 
stages  of  the  reproductive  cycle  (Kesner 
et  al.,  1992).  Menstrual  dysfunction  data 
have  been  used  to  examine  adverse 
reproductive  effects  in  women  exposed 
to  potentially  toxic  agents 
occupationally  (Lemastera.  1992), 

Reports  of  prospective  clinical 
evaluations  of  menstrual  function 
(Kesner  et  al.,  1992:  Wright  et  al.,  1992), 
have  shown  urinary  endocrine  measures 
to  be  practical  and  useful.  The 
endocrine  status  of  a  woman  can  be 
evaluated  by  the  measurement  of 
hormones  in  blood  and  urine. 
Progesterone  can  also  be  measured  in 
saliva.  Because  the  female  reproductive 
endocrine  milieu  changes  in  a  cyclic 
pattern,  single  sample  analysis  does  not 
provide  adequate  information  for 
evaluating  alterations  in  reproductive 
function.  Still,  a  single  sample  for 
progesterone  determination  some  7  to  9 
days  after  the  estimated  midcycle  surge 
of  gonadotropins  in  a  regularly  cycling 
woman  may  provide  suggestive 
evidence  for  the  presence  of  a 
functioning  corpus  luteum  and  prior 
follicular  maturation  and  ovulation. 
Clinically  abnormal  levels  of 
gonadotropins,  steroids,  or  other 
biochemical  parameters  may  be  detected 
firom  a  single  sample.  However,  a  much 
stronger  design  involves  collection  of 
multiple  samples  and  their  observation 
in  conjunction  with  events  in  the 
menstrual  cycle. 

The  day  of  ovulation  can  be  estimated 
by  the  bi  phasic  shift  in  basal  body 
temperature.  Ovulation  can  also  be 
detected  by  serial  measurement  of 
hormones  in  the  blood  or  urine  and 
analyses  of  estradiol  and  gonadotropin 
status  at  midcycle.  After  ovulation, 
luteal  phase  function  can  be  assessed  by 
analysis  of  progesterone  secretion  and 
by  evaluation  of  endometrial  histology. 
Tubal  patency,  which  could  be  affected 
by  abnormal  development, 
endometriosis  or  infection,  is  an 
endpoint  that  can  be  observed  in 
clinical  evaluations  of  reproductive 
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function  (Forsberg,  1981).  These  latter 
evaluations  of  endometrial  histology 
and  tubal  patency  are  less  likely  to  be 
present  in  epidemiologic  studies  or 
surveillance  programs  because  of  the 
invasiveness  of  the  procedures. 

Ill.Cl.b.  Reproductive  History  Studies 

hdeasures  of  Fertility 

Subfertility  may  be  thought  of  as 
nonevents:  a  couple  is  unable  to  have 
children  within  a  specific  time  frame. 
Therefore,  the  epidemiologic 
measurement  of  reduced  fertility  or 
fecundity  is  typically  indirect  and  is 
accomplished  by  comparing  birth  rates 
or  time  intervals  between  births  or 
pregnancies.  These  outcomes  have  been 
examined  using  several  methods:  the 
Standardized  Birth  Ratio  (SBR:  also 
referred  to  as  the  Standardized  Fertility 
Ratio)  and  the  length  of  time  to 
pregnancy  or  birth.  In  these  evaluations, 
the  couple's  joint  ability  to  procreate  is 
estimated.  The  SBR  compares  the 
number  of  births  observed  to  those 
expected  based  on  the  person-yeara  of 
observation  preferably  stratified  by 
factore  such  as  time  period,  age.  race, 
marital  status,  parity,  and  (if  possible) 
contraceptive  use  (Wong  et  al..  1979; 
Levine  et  al..  1980. 1981, 1983;  Levine, 
1983;  Starr  et  al.,  1986).  The  SBR  is 
analogous  to  the  Standardized  Mortality 
Ratio  (SMR),  a  measure  frequently  used 
in  studies  of  occupational  cohorts  and 
has  similar  limitations  in  interpretation 
(Gaffey.  1976;  McMichael.  1976;  Tsai 
and  Wen,  1986).  The  SBR  was  found  to 
be  less  sensitive  in  identifying  an  effect 
when  compared  to  semen  analyses 
(Welch  et  al.,  1991).  These  data  can  also 
be  analyzed  using  Poisson  regression. 

Analysis  of  the  time  between 
recognized  pregnancies  or  live  births  is 
a  more  recent  approach  to  indirect 
measurement  of  fertility  (Dobbins  et  al., 
1978;  Baird  and  Wilcox,  1985;  Baird  et 
al.,  1986;  Weinberg  and  Gladen,  1986; 
Rowland  et  al.,  1992).  Because  the  time 
between  births  increases  with  increasing 
parity  (Leridon.  1977).  comparisons 
within  birth  order  (parity)  are  more 
appropriate.  A  statistical  method  (Cox 
regression)  can  stratify  by  birth  or 
pregnancy  order  to  help  control  for 
nonindependence  of  these  events  in  the 
same  woman  or  couple. 

Fertility  may  also  be  afiected  by 
alterations  in  sexual  behavior.  However, 
data  linking  toxic  exposures  to  these 
alterations  in  humans  are  limited  and 
are  not  obtained  easily  in  epidemiology 
studies  (see  Section  lU.Cl.d.). 

Developmental  Outcomes 

E)evelopmental  outcomes  examined  in 
human  studies  of  parental  exposures 


may  include  embryo  or  fetal  loss, 
congenital  malformations,  birth  weight 
effects,  sex  ratio  at  birth,  and  possibly 
postnatal  effects  (e.g.,  physical  growth 
and  development,  organ  or  system 
function,  and  behavioral  effects  of 
exposure).  Developmental  effects  are 
discussed  in  more  detail  in  the 
Guidelines  for  E>evelopmental  Toxicity 
Risk  Assessment  (U.S.  EPA,  1991).  As 
mentioned  above,  epidemiologic  studies 
that  focus  on  only  one  type  of 
developmental  outcome  or  exposures  to 
only  one  parent  may  miss  a  true  effect 
of  exposure. 

Evidence  of  a  dose-response 
relationship  is  usually  an  important 
criterion  in  the  assessment  of  exposure 
to  a  potentially  toxic  agent.  However, 
traditional  dose-response  relationships 
may  not  always  be  observed  for  some 
endpoints  (Wilson,  1973;  Selevan  and 
Lemasters,  1987).  For  example,  with 
increasing  dose,  a  pregnancy  might  end 
in  embryo  or  fetal  toss,  rather  than  a  live 
birth  with  malformations.  A  shift  in  the 
patterns  of  outcomes  could  result  from 
difierences  either  in  level  of  exposure  or 
in  timing  (Wilson,  1973;  Selevan  and 
Lemasters,  1987)  (for  a  more  detailed 
description,  see  Section  in.Cl.d.). 
Therefore,  a  risk  assessment  should, 
when  possible,  attempt  to  look  at  the 
relationship  of  different  reproductive 
endpoints  and  patterns  of  exposure. 

In  addition  to  the  above  enects, 
exposure  may  produce  genetic  damage 
to  germ  cells.  Outcomes  resulting  from 
germ-cell  mutations  could  include 
reduced  probability  of  fertilization  and 
increased  probability  of  embryo  or  fetal 
loss  and  postnatal  developmental 
effects.  Based  on  studies  with  test 
species,  germ  cells  or  early  zygotes  are 
critical  targets  of  potentially  toxic 
agents.  Germ-cell  mutagenicity  could  be 
expressed  also  as  genetic  diseases  in 
future  generations.  Unfortunately,  these 
studies  are  difBcult  to  conduct  in 
human  populations  because  of  the  long 
time  between  exposure  and  outcome 
and  the  large  study  groups  needed.  For 
more  information  and  guidance  on  the 
evaluation  of  these  data,  refer  to  the 
Guidelines  for  Mutagenicity  Risk 
Assessment  (U.S.  EPA,  1986c). 

ni.Cl.c.  Community  Studies  and 
Surveillance  Programs.  Epidemiologic 
studies  may  be  based  on  broad 
populations  such  as  a  community,  a 
nationwide  probability  sample,  or 
surveillance  programs  (such  as  birth 
defects  registries).  Some  studies  have 
examined  the  effects  of  environmental 
exposures  such  as  potential  toxic  agents 
in  outdoor  air,  food,  water,  and  soil. 
These  studies  may  assume  certain 
exposures  through  these  routes  due  to 
residence  (ecologic  studies).  The  link 


between  environmental  measurements 
and  critical  periods  of  exposure  for  a 
given  reproductive  effiact  may  be 
difficult  to  make.  Other  studies  may  go 
into  more  detail,  evaluating  the  above 
routes  and  also  indoor  air,  house  dust, 
and  occupational  exposures  on  an 
individual  basis  (Selevan,  1991).  Such 
environmental  studies,  relating 
individual  exposures  to  health 
outcomes  should  have  less 
misclassification  of  exposure. 

Exposure  definition  m  community 
studies  has  some  limitations  in  the 
assessment  of  exposure-effect 
relationships.  FtM*  example,  in  many 
conunimity-based  studies,  it  may  not  be 
possible  to  distinguish  maternally 
mediated  effiscts  from  paternally 
mediated  effiects  since  both  parents 
spend  time  in  the  same  home 
environment.  In  addition,  the  - 
presumably  lower  exposure  levels 
(compared  with  industrial  settings)  may 
require  very  large  groups  for  the  study. 
A  number  of  case-refierent  studies  have 
examined  the  relationship  between 
broad  classes  of  parental  occupation  in 
certain  communities  or  countries  and 
embryo/fetal  loss  (Silverman  et  al., 
1985;  McDonald  et  al.,  1989;  Lindbohm 
et  al..  1991),  birth  defects  (Hemminki  et 
al..  1980;  Kwa  and  Fine,  1980;  Papier, 
1985).  and  childhood  cancer  (Fabia  and 
Thuy,  1974;  Hemminki  et  al.,  1981; 
Patera  et  al.,  1981;  Gardner  et  al.,  1990a, 
b).  In  these  reports,  jobs  are  classified 
typically  into  broad  categories  based  on 
the  probability  of  exposure  to  certain 
classes  or  levels  of  exposure.  Such 
studies  are  most  helpnil  in  the 
identification  of  topics  for  additional 
study.  However,  because  of  the  broad 
groupings  of  types  or  levels  of  exposure, 
these  studies  are  not  typically  useful  for 
risk  assessment  of  any  one  particular 
agent. 

Surveillance  programs  may  also  exist 
in  occupational  settings.  In  this  case, 
reproductive  histories  (including 
menstrual  cycles)  or  semen  evaluations 
could  be  followed  to  monitor 
reproductive  effects  of  exposures.  With 
adequate  exposure  information,  these 
could  yield  very  useful  data  for  risk 
assessment.  Reproductive  histories  tend 
to  be  easier  and  less  costly  to  collect, 
whereas,  a  semen  evaluation  program 
would  be  rather  costly.  Success  with 
such  programs  in  the  workplace  will  be 
determined  by  the  confidence  the 
worker  has  that  reproductive  data  are 
kept  confidential  and  will  not  affect 
employment  status  (Samuels,  1988; 
Lemasters  and  Selevan,  1993). 

in.C.l.d.  Identification  of  Important 
Exposures  for  Reproductive  Effects.  For 
all  examinations  of  the  relationship 
between  reproductive  effects  and 
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potentially  toxic  exposurM.  d«ftning  tlw 
exposure  that  produces  the  effect  is 
crucial.  Preconceptional  exposures  of 
either  parent  and  in  utero  exposures 
have  been  associated  with  the  more 
commonly  examined  outcomes  (e.g., 
fatal  loas.  malformations,  low  birth 
weight,  and  measures  of  in-  or 
subMtility).  These  exposures,  phis 
postnatal  exposure  via  breest  oillk,  food, 
and  the  environment,  may  alao  be 
associated  with  postnatal 
developmental  effacU  (e.g.,  changes  in 
srowth  or  in  behavioral  and  cognitive 
ranction). 

A  number  of  fiactora  afiact  the 
intanaity  and  duration  of  exposure. 
General  environmental  exposures  are 
typically  lower  than  those  found  in 
industrial  or  agricultural  aattings. 
However,  this  raiatiaoahip  may  change 
as  exposures  are  reduced  in  workplaces 
and  as  mora  is  learned  about 
environmental  exposures  (e.g.,  indoor 
air  exposures,  home  pestidoe  usege). 
Larger  populations  ara  neoeesary  to 
achieve  sufBdent  po«ver  in  settLogs  with 
lo%ver  exposures  wnlch  ara  likely  to 
have  lower  meesures  of  risk  (Lamasten 
and  Selevan.  1984).  In  addition, 
expoaura  to  individuals  may  change  aa 
they  move  in  and  out  of  areas  with 
diflBring  levels  and  typee  of  exposures, 
thus  afiacting  the  niunber  of  enweed 
and  compariaon  events  for  study. 

Data  on  expoaure  bom  htuian  studies 
ara  frequently  qualitative,  such  as 
employment  or  residence  histories. 
Mora  quantitative  data  may  be  difficult 
to  obtain  becauae  of  the  natura  of  certain 
study  designs  (e.g„  retrospective 
studiee)  and  limitations  in  sstimates  of 
historic  exposures.  Many  reproductive 
efliacta  result  from  expoeures  during 
certain  critical  timea.  The  appropriate 
exposure  claasificstion  depeods  on  the 
outcomes  studied,  the  biologic 
mechanism  affected  by  exposure,  and 
the  biologic  half-life  of  the  Ment.  The 
half- life,  in  combination  with  the 
pettems  of  exposure  (e.g..  continuous  or 
intermittent)  affects  the  individual's 
body  burden  and  conaequently  the 
actiial  doae  during  the  critical  period. 
The  probability  of  misclassification  of 
exposure  status  may  affect  the  ability  to 
recognize  a  true  effect  in  a  study 
(Seievan,  1981;  Hogue.  1984;  Lemastera 
and  Seievan.  1984;  Sever  and  Hessol. 
1984:  Kimmel.  C.A.  et  al..  1988).  As 
more  prospective  studies  are  done, 
better  estimates  of  exposure  should  be 
developed. 

m.Cl.e.  General  Design 
Considerations.  The  (actors  that 
enhance  a  study  and  thus  increase  its 
usefulness  for  risk  assessment  have  been 
noted  in  a  number  of  publications 
(Seievan,  1980;  Bloom.  1981:  Hatch  and 


Kline.  19B1:  Wikxuc  1983;  Sever  and 
Hessol.  1984:  Axebon.  1985;  TlUey  et 
al.,  1985:  Kimmal.  CA.  et  al..  1988: 
Savitz  and  Harlow,  1991).  Some  of  the 
more  prominent  factora  are  diariisaed 
below. 

The  Pownrofthe  Study 

The  power,  or  ability  of  a  study  to 
delect  a  t>ue  effect,  is  dependent  on  the 
sixe  of  the  study  group,  the  freqoancy  of 
the  outcome  in  the  geoeral  populatioo. 
and  tba  level  of  aocoaai  risk  to  be 
identified.  In  a  cohort  study,  oonunon 
outcomaa.  sudh  as  reoopiiaed  fatal  kiaa. 
raquira  himdrads  ofpragnancka  to  have 
a  hi|^  probability  of  detecting  a  modaat 
incraaae  in  riak  (e.g..  133  pryandea  in 
both  expoeed  and  unaxpoaad  groupa  to 
detect  a  twofold  increeae:  a-0.05. 
powera80%).  while  laes  omnmon 
outcomas.  such  as  the  total  of  all 
malfcnnations  racogniaed  at  birth, 
require  thoaaanda  of  pragnandas  to 
have  the  same  fnobebility  (e.g..  mora 
than  1,200  pragnandes  in  both  expoeed 
and  unaxpoaejf  groupa)  (Bloom.  1961; 
Seievan,  1981, 1985;  Sevar  and  Heeeol. 
1984;  Stein.  Z.  et  al..  1985;  iCimmel. 
C-A.  et  aL.  1986).  Semen  evahiation  may 
require  fewer  aubteda  depending  on  the 
spenn  paramatan  evaluated.  e^Mdally 
when  each  man  is  used  as  his  own 
control  (Wyrabek.  1982. 1964).  In  caae- 
referant  studiee.  study  siaaa  ara 
dependent  upon  the  vequency  of 
expoeure  witnin  the  source  populaticn. 
The  confidence  one  haa  in  the  raaulta  of 
a  study  showing  no  eCfed  ia  related 
directly  to  the  power  of  the  study  to 
deted  meaningful  diffaranoea  in  the 
endpointa. 

Po%rar  may  be  enhanced  by 
combining  populationa  from  aeveral 
studiee  udng  a  meta-analysis 
(Greenland.  1987).  The  combined 
analjrsis  could  inoeaae  oonfidanca  in 
the  abewioe  of  riak  for  aganta  showing 
no  efiad.  However,  caution  must  be 
exercised  in  the  combination  of 
potentially  dissimilar  study  groups. 

Haaults  of  a  negative  study  shtnild  be 
carefully  evaluated,  examining  the 
power  of  the  study  and  the  degree  of 
concordance  or  diacordance  between 
that  study  and  other  studiee  (induding 
carefril  examination  of  comparability  in 
the  details  such  as  similarity  of  advene 
endpoints  and  study  design).  The 
consistency  among  results  of  diffarent 
studies  could  be  evaluated  by 
comparing  statistical  confidence 
intervals  for  the  effects  found  in 
different  studies.  Studies  with  lower 
power  will  tend  to  yield  wider 
confidence  intervals.  If  the  confidence 
intervals  from  a  negative  study  and  a 
po^tive  study  overlap,  then  there  ntay 


be  no  oonflid  between  the  results  of  the 
twoatudiea. 

Potential  Bku  in  Data  Coliection 

Biaa  may  raauh  from  the  way  the 
study  group  ia  aeleded  or  infrmnation  ia 
collected  (RotluDan.  1966).  Seledion 
biaa  may  occur  vrhan  an  individual's 
vrilllngneas  to  partidpata  vartoa  wMh 
certain  cfaaraderiatica  relating  to 
expoaure  or  heahh  atatua.  In  addition, 
aafactian  Uas  may  operate  in  the 
idsntification  of  subfeda  frir  study.  For 
example,  in  studies  of  very  early 
pramancy  loas,  use  of  hoapital  recnda 
to  ioantify  the  study  group  will  under- 
aaiaitafii  eventa,  becauae  women  are  not 
always  homitaliMd  for  theee  outoomee. 
Mora  wa^t  would  be  given  in  a  riak 
ieaeaaiiinni  to  a  study  in  which  a  more 
complete  list  of  ptemandes  is  obtained 
by.  for  example,  collecting  biologic  data 
(e.gM  human  chorionic  gonadotrof^ 
P^l  meaauramants)  on  pregnancy 
atatua  from  atudy  membm.  The 
leLaeeeiilsllwannss  of  theee  data  may  be 
§ffcrt4P^  by  aelection  factors  related  to 
the  wlllingneea  of  different  groups  of 
women  to  continue  pertidpation  over 
the  total  length  of  the  study.  Interview 
data  raauh  in  mora  compMe 
aacartainmant  than  hoapital  records; 
however  this  stntasy  caniea  with  it  the 
potential  for  recall  Uaa.  diacuaaed  in 
hirther  detail  below.  Otiier  examples  of 
different  levels  of  aaoertainment  of 
eventa  indude:  (1)  use  of  hospital 
leoords  to  study  congenital 
malfonnations  since  noniital  records 
contain  more  complete  data  on 
malformations  than  do  birth  certificatea 
(Mackeprang  et  aL,  1972;  Snell  et  aL. 
1992)  and  (2)  uae  of  sperm  benk  or 
fiBrtility  clinic  data  for  aemen  atudlea. 
Semen  data  from  either  aouroa  are 
aeleded  data  becauae  semen  donon  ara 
typically  of  proven  fertility,  and  men  in 
fiartility  clinics  ara  part  of  a  subfertile 
couple  who  ara  actively  trying  to 
conceive.  Thus,  studies  uaing  the 
ditEarent  record  sources  to  icwntify 
raproductive  outcomes  need  to  be 
evaluated  for  aacertaimnent  patterns 
prior  to  use  in  risk  aaaeaament. 

Studiee  of  women  who  work  outside 
the  hmne  pneent  the  potential  for 
additional  biaa  becauae  some  fadore 
that  influence  employment  status  may 
also  afied  raproductive  endpointa.  For 
example,  beoauee  of  diild-cara 
reaponsibilities,  women  msy  terminate 
mnployment.  as  might  women  with  a 
history  of  reproductive  problems  who 
wish  to  have  children  and  ara 
concerned  about  workplace  exposures 
Ooffe.  1985:  Lemaaton  and  Pinney, 
1989).  Thiu.  retroapective  stiidies  of 
fsmale  expoeure  that  do  not  include 
terminated  women  worken  may  be  of 
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limited  use  in  risk  assessment  because 
the  level  of  risk  for  these  outcomes  is 
likely  to  be  overestimated  (L^masters 
and  Pinney.  1989). 

Information  bias  may  result  from 
misclassification  of  charaderistics  of 
individuals  or  events  identified  for 
study.  Recall  bias,  one  type  of 
information  bias,  may  occur  when 
respondents  with  spedfic  exposures  or 
outcomes  recall  information  differently 
than  those  without  the  exposures  or 
outcomes.  Interview  bias  may  result 
when  the  interviewer  knows  a  priori  the 
category  of  exposure  (for  cohort  studies) 
or  outcome  (for  case-referent  studies)  in 
which  the  respondent  belongs.  Use  of 
highly  strudured  questionnaires  and/or 
"blinding"  of  the  interviewer  reduces 
the  likelihood  of  such  bias.  Studies  with 
lower  likelihood  of  such  bias  should 
carry  more  weight  in  a  risk  assessment. 

V\^en  data  are  colleded  by  interview 
or  questionnaire,  the  appropriate 
respondent  depends  on  the  ty[>e  of  data 
or  study.  For  example,  a  comparison  of 
husband-wife  interviews  on 
reproduction  found  the  wives' 
responses  to  questions  on  pregnancy- 
related  events  to  be  more  complete  and 
valid  than  those  of  the  husbands,  and 
the  individual's  self-report  of  his/her 
occupational  exposures  and  health 
charaderistics  more  reliable  than  his/ 
her  mate's  report  (Seievan,  1980; 
Seievan  et  al.,  1982).  Studies  based  on 
interview  data  from  the  appropriate 
respondents  would  carry  more  weight 
than  those  from  proxy  respondents. 

Data  from  any  source  may  be  prone  to 
errors  or  bias.  AH  types  of  bias  are 
difficult  to  assess:  however,  validation 
with  an  independent  data  source  (e.g., 
vital  or  hospital  records),  or  use  of 
biomarkers  of  exposure  or  outcome, 
where  possible,  may  suggest  the  degree 
of  bias  present  and  increase  confidence 
in  the  results  of  the  study.  Those  studies 
with  a  low  probability  of  biased  data 
should  carry  more  weight  (Axelson, 
1985;  Stein,  A.  and  Hatch,  1987; 
Weinberg  et  al.,  1994). 

Differential  misclassification  (i.e., 
when  certain  subgroups  are  more  likely 
to  have  misclassified  data  than  others) 
may  either  raise  or  lo%ver  the  risk 
estimate.  Nondifiierential 
misclassification  will  bias  the  results 
toward  a  finding  of  "no  effed" 
(Rothman,  1986). 

Collection  of  Data  on  Other  Risk 
Factors,  Effect  Modifiers,  and 
Confounders 

Risk  fadors  for  reprodudive  toxidty 
include  such  characteristics  as  age, 
smoking,  alcohol  or  caffeine 
consumption,  drug  use,  and  past 
reproductive  history.  Groups  of 


individuals  may  represent  susceptible 
subpopulations  based  on  genetic, 
acquired  (e.g.,  behavioral),  or 
developmental  charaderistics  (e.g., 
greater  effect  of  childhood  exposures). 
Knowri  and  potential  risk  fedors  should 
be  examined  to  identify  those  that  may 
be  confounders  or  efliect  modifiers.  An 
effed  modifier  is  a  fador  that  produces 
different  exposure-response 
relationships  at  different  levels  of  that 
fador.  For  example,  age  would  be  an 
effed  modifier  if  the  risk  associated 
with  a  given  exposure  changed  with  age 
(e.g.,  if  older  men  had  semen  changes 
with  exposure  while  younger  ones  did 
not).  A  confounder  is  a  variable  that  is 
a  risk  fador  for  the  outcome  under 
study  and  is  associated  with  the 
exposure  under  study,  but  is  not  a 
consequence  of  the  exposure.  A 
confounder  may  distort  both  the 
magnitude  and  direction  of  the  measure 
of  assodation  between  the  exposure  of 
interest  and  the  outcome.  For  example, 
smoking  might  be  a  confounder  in  a 
study  of  the  assodation  of 
sodoeconomic  status  and  fertility 
because  smoking  may  be  associated 
with  both. 

Both  eflied  modifiers  and  confounders 
need  to  be  controlled  in  the  study 
design  and/or  analysis  to  improve  the 
estimate  of  the  effects  of  exposure 
(Kleinbaum  et  al.,  1982).  A  more  in- 
depth  discussion  may  be  found 
elsewhere  (Epidemiology  Workgroup  for 
the  Interagency  Regulatory  Liaison 
Group,  1981;  Kleinbaum  et  al.,  1982; 
Rothman,  1986).  The  statistical 
techniques  used  to  control  for  these 
fadors  require  careful  consideration  in 
their  application  and  interpretation 
(Kleinbaum  et  al.,  1982;  Rothman. 
1986).  Studies  that  fail  to  account  for 
these  important  fadors  should  be  given 
less  weight  in  a  risk  assessment 

Statistical  Factors 

As  in  studies  of  test  animals, 
pregnancies  experienced  by  the  same 
woman  are  not  fiiUy  independent 
eventa.  For  example,  women  who  have 
had  fetal  loss  are  reported  to  be  more 
likely  to  have  subsejquent  losses 
(Leridon,  1977).  In  test  animal  studies, 
the  litter  can  be  used  as  the  unit  of 
measure  to  deal  with  nonindependence 
of  response  within  the  litter.  In  studies 
of  humans,  pregnancies  are  sequential, 
requirii^  analyses  which  consider 
nonindependence  of  events 
(Epidemiology  Workgroup  for  the 
Interagency  Regulatory  Liaison  Group, 
1981;  Kissliag,  1981;  Seievan.  1981; 
Zeger  and  Liang,  1986).  If  more  than  one 
pregnancy  per  woman  is  included,  as  is 
often  necessary  with  small  study 
groups,  the  use  of  nonindependent 


observations  overestimates  the  true  size 
of  the  groups  being  compared,  thus 
artificially  increasing  the  probability  of 
reaching  statistical  significance 
(Stiratelli  et  al.,  1984).  Analysis 
problems  may  occur  when  (1)  prior 
adverse  outcomes  are  due  to  the  same 
exposures  or  (2)  when  prior  adverse 
outcomes  could  result  in  changes  in 
behaviors  that  could  reduce  exposures. 
Some  approaches  to  deal  with  these 
issues  have  been  suggested  (Kissling, 
1981;  Stiratelli  et  al.,  1984;  Seievan, 
1985;  Zeger  and  Liang.  1986).  These 
approaches  indude  selecting  one 
pregnancy  per  family  (Seievan,  1985)  or 
using  genwalized  estimating  equations 
(Zeger  and  Liang,  1986). 

III.G.2.  Examination  of  Clustere,  Case 
Reports,  or  Series 

The  identification  of  cases  or  clusters 
of  adverse  reproductive  effeds  is 
generally  limited  to  those  identified  by 
the  individuals  involved  or  clinically  by 
their  physidans.  The  likelihood  of 
identification  varies  with  the  gender  of 
the  exposed  person.  Identification  of 
subfecundity  in  either  gender  is 
difficult.  This  might  be  thought  of  as 
identification  of  a  nonevent  (e.g.,  lack  of 
pregnancies  or  children),  and  thus  is 
much  harder  to  recognize  than  are  some 
developmental  effeds,  including 
malformations,  resulting  from  in  utero 
exposure. 

The  identification  of  cases  or  clusters 
of  adverse  male  reproductive  outcomes 
may  be  limited  because  of  cultural 
norms  that  may  inhibit  the  reporting  of 
impaired  fecundity  in  men. 
Identification  is  also  limited  by  the 
decreased  likelihood  of  recognizing 
adverse  developmental  effects  in  their 
offspring  as  resulting  from  paternal 
exposure  rather  than  maternal  exposure. 
Thus  far,  only  one  agent  causing  human 
male  reproductive  toxidty, 
dibromochloropropane  (DBCP),  has 
been  identified  after  d>servation  of  a 
duster  of  infertility  that  resulted  from 
male  subfecundity.  This  cluster  was 
identified  because  of  an  atypically  high 
level  of  communication  among  the 
workers'  wives  (Whorton  et  al.,  1977, 
1979;  Biava  et  al.,  1978;  Whorton  and 
Milby,  1980). 

Adverse  effects  identified  in  females 
through  clusters  and  case  reports  have, 
thus  far,  been  limited  to  adverse 
pregnancy  outcomes  such  as  fetal  loss 
and  congenital  malformations. 
Identification  of  other  effeds,  such  as 
subfertility/subfecundity  or  menstrual 
cycle  disorders,  may  be  more  difficult, 
as  noted  above. 

Case  reports  may  have  importance  in 
the  recognition  of  agents  that  cause 
reproductive  toxicity.  However,  they  are 
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probably  of  greatest  use  in  suggesting 
topics  for  further  investigation.  Reports 
of  clusters  and  case  reports/mries  are 
best  used  in  risk  assadsment  in 
conjunction  with  strong  laboratory  data 
to  suggest  that  effects  observed  in  test 
animals  also  occur  in  humans. 

lU.D.  Pharmacokinetic  Considerations 

Extrapolation  of  toxicity  data  between 
species  can  be  aided  considerably  by  the 
availability  of  data  on  the 
pharmacokinetics  of  a  particular  agent 
in  the  species  tested  and,  when 
available,  in  humans.  Information  on 
absorption,  half- life,  steady-state  or  peak 
plasma  concentrations,  placental 
metabolism  and  transfiar,  comparative 
metabolism,  and  concentrations  of  the 
parent  compound  and  metabolites  in 
target  organs  may  be  useful  in 
prmlicting  risk  for  reproductive  toxicity. 
Information  on  the  variability  between 
humans  and  test  species  also  may  be 
useful  in  evaluating  factors  such  as  age- 
related  differences  in  the  balance 
between  activation  and  deactivation  of  a 
toxic  agent.  These  types  of  data  may  be 
helpfulin  defining  the  sequence  of 
events  leading  to  an  adverse  effect  and 
the  dose-response  curve,  developing  a 
more  accurate  comparison  of  species 
sensitivity,  including  that  of  humans 
(Wilson  et  al..  1975.  1977).  determining 
dosimetry  al  target  sites,  and  comparing 
pharmacokinetic  profiles  for  various 
dosing  regimens  or  routes  of  exposure. 
EPA's  Ofnce  of  Prevention,  Pesticides, 
and  Toxic  Substances  has  published 
protocols  for  metabolism  studies  that 
may  be  adapted  to  provide  information 
useful  in  reproductive  toxicity  risk 
assessment  for  a  suspect  agent. 
Pharmacokinetic  studies  in  reproductive 
toxicology  are  most  useful  if  the  data  are 
obtained  with  animals  that  are  at  the 
same  reproductive  status  and  stage  of 
life  (e.g..  pregnant,  nonpregnant,  embryo 
or  fetus,  neonate,  prepubertal,  adult)  at 
which  reproductive  insults  are  expected 
to  occur  in  humans. 

Specific  guidance  regarding  both  the 
development  and  application  of 
pharmacokinetic  data  was  agreed  on  by 
the  participants  of  the  Workshop  on 
Dermal  Developmental  Toxicity  Studies 
(Kimmel.  C.A.  and  Francis,  1990).  This 
guidance  is  also  applicable  to 
nondermal  reproductive  toxicity 
studies.  Partidpant.s  of  the  Workshop 
concluded  that  absorption  data  are 
needwi  both  when  a  dermal  study  does 
or  does  not  .show  effects.  The  results  of 
a  dermal  study  showing  no  «rfec:ts  and 
without  hlood  level  data  are  polnnlially 
misleading  and  are  inadequate  for  risk 
assessment,  especially  if  interpreted  as 
a  "negative"  study.  In  studies  where 
adverse  effects  are  detected,  regardless 


of  the  route  of  exposure,  - 
phannacokinatic  data  can  be  used  to 
establish  the  internal  doae  in  maternal 
and  paternal  animals  for  risk 
extrapolation  purposes. 

The  existence  oT  a  Sertoli  cell  barrier 
(formerly  called  the  blood-testis  barrier) 
in  the  seminiferous  tubules  may 
influence  the  phannacokiDetics  of  an 
agent  %vith  potential  to  cause  testicular 
toxicity  by  restrictins  access  of 
compounds  to  the  adluminal 
compartment  of  seminiferous  tubules. 
The  Sertoli  cell  berrier  is  formed  by 
tight  junctions  between  Sertoli  cells  and 
divides  the  seminifBrous  epithelium 
into  besal  and  adluminal  compartments 
(Russell  et  al.,  1990).  The  besal 
compartment  contains  the 
spermatogonia  and  primary 
spermatocytea  to  the  preleptotene  stage, 
wherees  more  advanced  germ  cells  are 
located  on  the  adiimiinal  side.  This 
selectively  permeable  barrier  is  most 
effiK^ve  in  limiting  the  access  of  large, 
hydrophilic  molecules  in  the 
intertubular  lymph  to  cells  on  the 
adlumiiuil  side.  An  aiulogous  barrier  in 
the  ovsry  has  not  been  found,  although 
the  zona  pelludda  and  granulosa  cells 
may  modulate  access  oichemicals  to 
oo^es  (Crisp,  1992). 

Tne  reproductive  organs  appear  to 
have  a  wide  range  of  metabolic 
capabilities  directed  at  both  steroid  and 
xenobiotic  metabolism.  However,  there 
are  substantial  differences  between 
compertments  writhin  the  organs  in 
types  and  levels  of  enzyme  activities 
(Mukhtar  et  al.,  1978).  Recognition  of 
these  differences  can  be  important  in 
understanding  the  potential  of  agents  to 
have  specific  toxic  effects. 

Most  pharmacokinetic  studies  have 
incompletely  characterized  the 
distribution  of  toxic  agents  and  their 
subsequent  metabolic  fete  within  the 
reproductive  organs.  Generalizations 
baised  on  hepatic  metabolism  are  not 
necessarily  adequate  to  predict  the  fate 
of  the  agent  in  the  testis,  ovary, 
placenta,  or  conceptus.  For  example,  the 
metabolic  profile  for  a  given  agent  may 
differ  in  the  male  between  the  liver  and 
the  testis  and  in  the  female  between  the 
maternal  liver,  ovary,  and  placenta. 
Detailed  interspecies  comparisons  of  the 
metabolic  capabilities  of  tne  testis, 
ovary,  placenta,  and  conceptus  also 
have  not  been  conducted.  For  some 
xenobiotics.  significant  differences  in 
metabolism  have  been  identified 
between  males  and  females  (Harris,  R.Z. 
et  al  .  1995).  This  is.  in  part,  attributable 
to  organizational  effects  of  the  gonadal 
steroids  in  the  developing  liver 
(Custafason  el  al..  1980:  Skett.  1988). 
Also,  in  adults,  the  sex  steroids  have 
been  shown  to  affect  the  activity  of  a 


number  of  ensjrmes  involved  in  the 
metabolism  of  administered 
compounds.  Thus,  the  blood  levels  of  a 
toxic  agent,  as  well  as  the  final 
concentration  in  the  target  tissue,  may 
differ  significantly  between  sexes.  If 
data  are  to  be  used  effectively  in 
interspecies  oomperisaas  and 
extrapolations  fat  these  target  systems, 
more  attention  should  be  directed  to  the 
pharmacokinetic  properties  of 
chemicals  in  the  reproductive  Ofgans 
and  in  other  organs  that  are  affected  by 
reproductive  hormonee. 

ms.  CompariaonM  ofhiolecidar 
Structure 

Comparisons  of  the  chemical  or 
physical  properties  of  an  agent  with 
those  of  agents  knowm  to  cause 
reproductive  toxicity  may  provide  some 
indication  of  a  potential  for 
reproductive  toxicity.  Such  information 
may  be  helpful  in  setting  priorities  for 
testing  of  agents  or  for  evaluation  of 
potential  toxicity  when  only  minimal 
data  are  available.  Structure-activity 
relationships  (SAR)  have  not  been  well 
studied  in  reproductive  toxicology,  and 
have  had  limited  success  in  predicting 
reproductive  toxicity.  The  eerly 
literature  has  been  reviewed  and  a  set  of 
classifications  offered  relating  structure 
to  reported  male  reproductive  system 
activity  (Bernstein,  1984).  DeU  are 
available  that  siiggest  structure-activity 
relationships  with  limited  utility  in  risk 
assessment  for  certain  classes  of 
chemicals  (e.g..  glycoPethers.  some 
estrogens,  andn^ens,  other  steroids, 
substituted  phenols,  retinoids,  phthalate 
esters,  short-chain  halogenated 
hydrocaibon  pesticides,  alkyl- 
substituted  polychlorinated 
dibenzofurans,  PCBs,  yinylcryclohexene 
and  related  olefins,  halogenated 
propanes.  metals,  and  azo  dyes). 
McKinney  and  Waller  (1994)  have 
studied  the  qualitative  SAR  properties 
of  PCBs  with  respect  to  their  recognition 
by  thyroxine.  Ah  and  estrogen  receptors. 
Although  generally  limited  in  scope  and 
in  need  of  validaticHi.  such  relatimiships 
provide  hypotheses  that  csn  be  tested. 

In  spite  of  the  limited  information 
available  on  SAR  in  reproductive 
toxicology,  under  certain  cinnunstances 
(e.g..  in  the  case  of  new  chemicals),  this 
procedure  can  be  used  to  evaliuite  the 
potential  for  toxicity  when  little  or  no 
other  data  are  available. 

III.F.  Evaluation  of  Dose-Response 
Relationships 

The  description  and  evaluation  of 
dose-response  relationships  is  a  critical 
component  of  the  hazard 
characterization.  Evidence  for  a  dose- 
response  relationship  is  an  important 
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criterion  in  establishing  a  toxic 
reproductive  efiect  It  includes  the 
evaluation  of  data  from  both  humen  and 
labmetory  animal  studies.  When 
possible,  pharmacokinetic  data  should 
be  used  to  determine  the  efCactive  dose 
at  the  target  oi]gan(s).  When  adsquate 
dose-response  data  are  available  in 
humans  and  with  a  sufficient  range  of 
exposiire.  dose-response  relationships 
in  numans  may  be  examined.  Because 
quantitative  data  on  human  dose- 
response  relationships  aie  available 
infrequenUy.  the  dose-response 
evaluation  is  usiially  based  on  the 
assessment  of  data  from  tests  performed 
in  laboratory  animals. 

The  dose-response  relationships  for 
individual  endpoints.  as  well  as  the 
combination  of  endpoints.  must  be 
examined  in  data  interpretation.  Dose- 
response  evaluations  should  consider 
the  effacts  that  competing  risks  between 
difiierent  endpoints  may  have  on 
outcomes  observed  at  mfiierent  exposure 
levels.  For  example,  an  agent  may 
interfere  with  cell  function  in  such  a 
manner  that,  at  a  low  dose  level,  an 
increase  in  abnormal  sperm  morphology 
is  observed.  At  higher  doses,  cell  death 
may  occur,  leading  to  a  decrease  in 
sperm  counts  and  a  possible  decrease  in 
proportion  of  abnormal  sperm. 

When  data  on  several  species  are 
available,  the  selection  of  the  data  for 
the  dose-response  evaluation  is  based 
ideally  on  the  response  of  the  species 
most  relevant  to  humans  (e.g., 
comparable  physiologic,  pharmacologic, 
pharmacokinetic,  and 
pharmacodynamic  processes),  the 
adequacy  of  dosing,  the  appropriaten<*ss 
of  the  route  of  administration,  and  the 
endpoints  selected.  However, 
availability  of  information  on  many  of 
those  comp<ments  is  usually  very 
limited.  For  dose-response  assessment, 
no  single  laboratory  animal  species  can 
be  considered  the  best  in  all  situations 
for  predicting  risk  of  reproductive 
toxicity  to  humans.  However,  in  some 
cases,  such  as  in  the  assessment  of 
physiologic  parameters  related  to 
menstrual  disorders,  higher  nonhuman 
primates  are  considered  generally 
similar  to  the  human.  In  the  absence  of 
a  clearly  most  relevant  species,  data 
from  the  most  sensitive  species  (i.e..  the 
species  showing  a  toxic  efiiact  at  the 
lowest  administered  dose)  are  used, 
because  humans  are  assimied  to  be  at 
least  as  sensitive  generally  as  the  most 
sensitive  animal  species  tested  (Nisbet 
and  Karch,  1983;  Kimmel,  C.A.  et  al., 
1984, 1990;  Hemminki  and  Virieis, 
1985;  Meistiich,  1986;  Working,  1988). 

The  evaluation  of  dose-response 
relationships  includes  the  identification 
of  effective  dose  levels  as  well  as  doses 


that  are  associated  with  low  or  no 
increased  inddmce  of  adverse  effects 
compared  with  controls.  Much  of  the 
focus  is  on  the  identification  of  the 
critical  e£kct(s)  (i.e..  the  adverse  effect 
occurring  at  the  lo%vest  dose  level)  and 
Uie  LOAEL  and  NOAEL  or  benchmark 
dose  associated  with  the  eCEectCs)  (see 
Section  IV). 

Generally,  in  studies  that  do  not 
evaluate  reproductive  toxicity^  only 
adult  male  and  nonpregnant  females  are 
examined,  llierefore.  the  possibility  that 
pregnant  fsmales  may  be  more  sensitive 
to  the  agent  is  Hot  te^ed.  In  studies  in 
which  reproductive  toxicity  has  been 
evaluated,  the  efiective  dose  range 
should  be  identified  fw  both 
reproductive  and  other  forms  of 
systemic  toxicity,  and  shoiild  be 
compared  with  the  corresponding 
values  fix>m  other  adult  toxicity  <kta  to 
determine  if  the  pregnant  or  lactating 
female  may  be  more  sensitive  to  an 
agent. 

In  addition  to  identification  of  the 
range  of  doses  that  is  effective  in 
producing  reproductive  and  other  forms 
of  systemic  toxicity  for  a  given  agent, 
the  route  of  exposure,  timing  and 
duration  of  exposure,  species  specificity 
of  effects,  and  any  pharmacokinetic  or 
other  considerations  that  might 
influence  the  comparison  with  human 
exposure  scenarios  should  be  identified 
and  evaluated.  This  information  should 
always  accompany  the  characterization 
of  the  health-related  database  (discussed 
in  the  next  section). 

Because  the  developing  organism  is 
changing  rapidly  and  is  vulnerable  at  a 
number  of  stages,  an  assumption  is 
made  with  developmental  effects  that  a 
single  exposure  at  a  critical  time  in 
development  may  produce  an  adverse 
effect  (U.S.  EPA,  1991).  Therefore,  with 
inhalation  exposures,  the  daily  dose  is 
usually  not  adjusted  to  a  24-hour 
equivalent  duration  with  developinental 
toxicity  unless  appropriate 
pharmacokinetic  data  are  available. 
However,  for  other  reproductive  effects, 
daily  doses  by  the  inhalation  route  may 
be  adjusted  for  duration  of  exposure. 
The  Agency  is  planning  to  review  these 
stances  to  determine  the  most 
appropriate  approach  for  the  futiu«. 

UI.G.  Characterization  of  the  Health- 
Related  Database 

This  section  describes  evaluation  of 
the  health-related  database  on  a 
particular  chemical  and  provides 
criteria  for  judging  the  potential  for  that 
chemical  to  produce  reproductive 
toxicity  under  the  exposure  conditions 
inherent  in  the  database.  This 
determination  provides  the  basis  for 
judging  whether  the  available  data  are 


sufficient  to  characterize  a  hazard  and  to 
conduct  quantitative  doee-responae 
analjfses.  It  also  should  provioe  a 
summaiy  and  evaluation  of  Uie  existing 
data  and  identify  data  gaps  for  ua  agent 
that  is  judged  to  have  insufficient 
informatirai  to  proceed  with  a 
quantitative  doeeHresponae  analysis, 
nharanrerizing  the  available  evidence  in 
this  way  clarifies  the  strengths  and 
imoertainties  in  a  particular  database.  It 
does  not  address  the  level  of  concern, 
nor  does  it  completely  addreas 
determining  relevance  of  avail^le  data 
for  estimating  human  risk.  Issues 
concerning  relevance  of  medunisms  of 
action  and  types  of  effects  obaerved 
should  be  included  in  the  hazard 
characterization.  Both  level  of  oonoem 
and  relevance  are  discussed  further  as 
part  of  the  final  cbaracterizatima  of  risk, 
taking  into  account  the  information 
concerning  potential  human  exposure. 
Data  from  all  potentially  relevant 
studies,  whether  indicative  of  potential 
hazard  or  not.  should  be  induded  in  the 
hazard  charaderization. 

A  complex  interrelationship  exists 
among  study  design,  statistical  analysis, 
and  biologic  significance  of  the  data. 
Thus,  sulwtan^  sdentific  judgment, 
based  on  experience  with  reproductive 
toxidty  data  and  with  the  prindples  of 
study  design  and  statistical  analysis, 
may  be  required  to  evaluate  the  database 
adequately.  In  some  cases,  a  database 
may  contain  conflicting  data.  In  these 
instances,  the  risk  assesscH'  must 
consider  each  study's  strengths  and 
weaknesses  within  the  context  of  the 
overall  database  to  charaderize  the 
evidence  for  assessing  the  potential 
hazard  for  reprodudive  toxidty. 
Sdentific  judgment  is  always  necessary 
and,  in  many  cases,  interaction  with 
sdentists  in  spedfic  disdplines  (e.g., 
reprodudive  toxicology,  epidemiology, 
genetic  toxicology,  statistics)  is 
recommended. 

A  scheme  for  judging  the  available 
evidence  on  the  reprodudive  toxicity  of 
a  particular  agent  is  presented  below 
(Table  6).  The  scheme  contains  two 
broad  categories,  "Sufficient"  and 
"Insufficient,"  which  are  defined  in 
Table  6.  Data  from  all  available  studies, 
whether  or  not  indicative  of  potential 
concern,  are  evaluated  and  used  in  the 
hazard  charaderization  for  reprodudive 
toxicity.  The  primary  considerations  are 
the  human  data,  if  available,  and  the 
experimental  animal  data.  The  judgment 
of  whether  data  are  sufficient  or 
insufficient  should  consider  a  variety  of 
parameters  that  contribute  to  the  overall 
quality  of  the  data,  such  as  the  power  of 
the  studies  (e.g.,  sample  size  and 
variation  in  the  data),  the  number  and 
types  of  endpoints  examined, 
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replication  of  effects,  relevance  of  route 
and  timing  of  exposure  fcu-  both  human 
and  experimental  animal  atudiea.  and 
the  appropriateness  of  the  test  species 
and  aose  selection  in  experimental 
animal  studies.  In  addition, 
pharmacokinetic  data  and  structure- 
activity  considerations,  data  from  other 
toxicity  studies,  as  well  as  other  hctivs 
that  may  affiact  the  overall  decision 
about  the  evidence,  should  be  taken  into 
account. 

Table  6.— Categorization  of  the 
Health-Related  Database 
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An  aMMuanon  of  apnvraoaigB  ano  i  wwiai  caaa 
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This  citagwy  wdudaa  aganis  tor  «Wch  tfiaia  la 
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mvt/a  llwaid  human  due  to  judga  »  a  pritortlal  f- 
orxIuoMm  haxaid  mmm.  Oaniraftf,  agwia  iMt 
Mva  bean  Mated  auuuWnu  to  EPA*!  two^iHiam- 
Hon  rapradudiwe attocia MalguhMkiaa (tM  not  Im- 
•ad  to  Mjch  daat(F«a)  wouU  ba  mchidad  in  aas  o«- 
agivy-  Tha  nwianum  aotoanca  nacaaaary  to  dilar- 
nina  «  a  jxaaf<la|  hamd  aadato  anuUba  dato 
dantonaMHiQ  9t%  aiVaiaa  faprodudMa  aMad  In  a 
amgto  ■tiwripiiato,  aalaMcuiad  aiudy  m  a  ■mda 
taaTipaaaa.  TTia  wHnawan  awtdanoa  niidsd  to  m- 
lanrkia  aaa  a  potoniM  hazaid  doaa  noi  aaMwouU 
ncaida  data  on  an  ■dauiiiti  aifay  ol 
Irom  mof«  ttian  on«  May  wSh  Arm  apacta 
ahootd  no  adworaa  iapw)ducl»»a  aNada  ai 
mat  want  nananaly  taRtc  In  lanna  cf  MucatQ  an  ad- 
vvras  €n8Ci-  ■wonn^nn  on  pnwiniDORrasc*, 
fnschAnisnift,  of  known  prapsrtlSB  of  tfw  chOTnicfll 
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saaary  lor  asaaaaaig  ifM  potaiaia)  tor  rafModudNa 
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lacm,  lapproprMM  doaa  laMrttan  or  axpoaua  m- 
lormabon,  olhar  unconnjlad  Mdors);  data.  Irom 
studMa  mai  axamawd  only  a  Umlad  numtwr  at 
•ndpoinM  and  raportad  no  advarsa  laprodudkM  at- 
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on  atrndura-adfrty  mlailnrwft^xi.  abort  Mrm  or  in 
vilro  Mats,  pharmacotaneic  data,  or  metabolic  pra- 
curaora. 


In  general,  the  characterization  is 
based  on  criteria  defined  by  these 
Guidelines  as  the  minimum  evidence 
necessary  to  charatierize  a  hazard  and 
conduct  dose-response  analyses. 
Establishing  the  minimum  human 
evidence  to  proceed  with  quantitative 
analyses  based  on  the  human  data  is 


often  difBcuh  because  thife  may  be 
considerable  variatioos  ia  study  designs 
and  study  group  selection.  Hie  body  of 
human  dsta  should  contain  coovlncing 
evidence  ss  described  in  the  "SuiBcisnt 
Human  Evidence"  category.  Becauae  the 
human  data  neresssry  to  )udg»  whether 
or  not  a  causal  rsiationship  exists  are 
generally  limited,  few  agents  can  be 
classified  in  this  category.  Agents  that 
have  been  tested  in  latnratory  animals 
acixirding  to  EPA 'a  two-generation 
reproductive  effscts  test  guidelines  (U.S. 
EPA.  1982, 1085b.  lOOea),  but  not 
limited  to  such  deaigns  (e.g..  a 
continuous  breeding  study  with  two 
generations),  generally  would  be 
included  in  the  "Sufficient 
Experimental  Animal  Evidence/Limited 
Human  Data"  category.  There  are 
occasions  in  which  more  limited  data 
regarding  the  potential  reproductive 
toxicity  of  an  agent  (e.g..  a  one- 
generation  reproductive  effects  study,  a 
standard  subchronic  or  chronic  toxicity 
study  in  which  the  reproductive  organs 
were  well  examined)  ara  available.  If 
reproductive  toxicity  ia  obsoved  in 
these  limited  studies,  the  data  may  be 
uaed  to  the  extent  poasible  to  reach  a 
decision  regarding  hazard  to  the 
reproductive  system,  including 
determination  of  an  RfD  or  RfC  In  caaes 
in  which  such  limited  data  are 
available,  it  would  be  appropriate  to 
adjust  the  uncertainty  factor  to  reflect 
the  attendant  increaaed  uncertainty 
regarding  the  use  of  these  data  until 
more  definitive  data  are  developed. 
Identification  of  the  increased 
uncertainty  and  justification  for  the 
adjustment  of  the  uncertainty  factor 
should  be  stated  clearly. 

Because  it  is  more  difficult,  both 
biologically  and  statistically,  to  support 
a  finding  of  no  apparent  hazard,  more 
data  are  generally  required  to  support 
this  conclusion  than  a  finding  for  a 
potential  hazard.  For  example,  to  judge 
whether  a  hazard  for  reproductive 
toxicity  could  exist  for  a  given  agent,  the 
minimiun  evidence  could  be  data  from 
a  single  appropriate,  well-executed 
study  in  a  single  test  species  that 
demonstrates  an  adverse  reproductive 
effect,  or  suggestive  evidence  from 
adequately  conducted  clinical  or 
epidemiologic  studies.  As  in  all 
situations,  it  is  important  that  the 
results  be  biologically  plausible  and 
consistent.  On  the  other  hand,  to  judge 
whether  an  agent  is  unlikely  to  pose  a 
hazard  for  reproductive  toxicity,  the 
minimum  evidence  would  include  data 
on  an  array  of  endpoints  and  from 
studies  with  more  than  one  species  that 
showed  no  reproductive  effects  at  doses 
that  were  otherwise  minimally  toxic  to 


die  aduh  animal.  In  addition,  there  may 
be  human  data  from  appropriate  studies 
that  are  supportive  of  no  apparent 
heard,  bi  the  event  that  a  sohstantial 
database  exists  iiar  s  given  chemical,  but 
no  single  study  meets  currsnt  teat 

guidelinas.  the  riak nr  should  use 

sdantific  judgment  to  determine 
whether  the  compoaite  databaae  may  be 
viewed  as  meethig  the  "Sufficient" 
caritavia. 

Some  important  considerations  in 
determining  the  confidence  in  the 
health  databaae  ara  as  follows: 

•  Data  of  equivalent  quality  from 
human  exposures  ara  given  mora  weight 
than  data  from  exposures  of  test  species. 

•  Although  s  single  study  of  high 
quality  could  be  sufficient  to  achieve  a 
ralatively  high  level  of  confidencs. 
replication  incraaaes  the  confidence  that 
may  be  placed  in  such  results. 

•  Data  ara  available  from  one  or  more 
in  vivo  studies  of  acceptable  quality 
nvith  humans  or  other  mammalian 
spedes  that  are  believed  to  be  predictive 
of  human  responses. 

•  Dsts  exhibit  a  doae-response 
ralstionship. 

•  Results  sra  ststistically  significant 
and  biologically  plausible. 

•  When  multiple  studies  ara 
available,  the  results  are  consistent 

•  Sufficient  informstion  is  available 
to  reconcile  diacordant  data. 

•  Route,  level,  duration,  and 
b«quency  of  exposure  are  appropriate. 

•  An  adequate  array  of  endpoints  has 
been  examined. 

•  The  power  and  statistical  treetxnent 
of  the  studies  are  appropriate. 

Any  statistically  significant  deviation 
from  baseline  levels  for  an  in  vivo  eSact 
warrants  closer  examination.  To 
determine  whether  such  a  deviation 
constitutes  an  adverse  effect  requires  an 
imderstanding  of  its  role  within  a 
complex  system  and  the  determination 
of  wnether  a  "true  effect"  has 
beenobserved.  Application  of  the  above 
criteria.  combincNd  with  guidance 
presented  in  Section  IILfi.  can  facilitate 
such  determinations. 

The  greatest  confidence  for 
identification  of  a  reproductive  hazard 
should  be  placed  on  significant  adverse 
effects  on  sexual  behavior,  fertility  or 
development,  or  other  endpoints  that 
ara  directly  related  to  reproductive 
function  such  as  menstrual  (estrous) 
cycle  normality,  sperm  evaluations, 
reproductive  histopathology, 
reproductive  organ  weights,  and 
reproductive  endocrinology.  Agents 
producing  adverse  effects  on  these 
endpoints  can  be  assigned  to  the 
"Sufficient  Evidence"  category  if  study 
quality  is  adequate. 


Federal  Regirtei  /  Vol.  61.  No.  212  /  Thursday,  October  31,  1996  /  Notices 


Less  confidence  should  be  placed  in 
results  when  only  measures  such  as  in 
vitro  tests,  data  from  nonmammals,  or 
8tnictui»-activity  relationships  are 
availaUe,  but  positive  results  may 
trigger  follow-up  studies  that  extend  the 
preliminary  data  and  determine  the 
extent  to  which  function  might  be 
affected.  Results  frtim  these  types  of 
studies  alone,  whether  or  not  diey 
demonstrate  an  effect,  may  be 
suggestive,  but  should  be  assigned  to  the 
"Insufficient  Evidence"  cat^ory. 

Hie  absence  of  effects  in  test  species 
on  the  endpoints  that  are  evaluated 
routinely  (i.e.,  fertility,  histopathology. 
prenatal  development,  and  organ 
weights)  may  constitute  sufficient 
evidence  to  place  a  low  priority  on  the 
potential  reproductive  toxicity  of  a 
chemical.  However,  in  such  cases, 
careful  consideration  should  be  given  to 
the  sensitivity  of  these  endpoints  and  to 
the  quality  of  the  data  on  these 
endpoints.  Consideration  also  should  be 
given  to  the  possibility  of  adverse  effects 
diat  may  not  be  reflected  in  these 
routine  measures  (e.g..  germ-cell 
mutation,  alterations  in  estrous  cyclidty 
or  sperm  measures  such  as  motility  or 
morphology,  functional  effects  from 
developmental  exposxires). 

Judgmg  that  the  health  database 
indicates  a  potential  reproductive 
hazard  does  not  mean  that  the  agent  will 
be  a  hazard  at  every  exposiu«  level 
(because  of  the  assumption  of  a 
nonlinear  dose-response)  or  in  every 
situation  (e.g..  the  type  and  degree  of 
hazard  may  vary  significantiy 
depending  on  route  and  timing  of 
exposure).  In  the  final  risk 
characterization,  the  summary  of  the 
hazard  characterization  should  always 
be  presented  with  information  on  the 
quantitative  dose-response  analysis  and, 
if  available,  with  the  human  exposure 
estimates. 

IV.  Quantitative  Doae-Reqimise 
AnaljTsis 

In  quantitative  dose-response 
assessment,  a  nonlinear  dose-response 
is  assumed  for  noncancer  health  effects 
unless  mode  of  action  or 
pharmacodynamic  information  indicate 
otherwise.  If  sufficient  data  are 
available,  a  biologically  based  approach 
should  be  used  on  a  chemical-specific 
basis  to  predict  the  shape  of  the  dose- 
response  ciuve  below  the  observable 
range.  It  is  plausible  that  certain 
biologic  processes  (e.g.,  Sertoli  cell 
barrier  selectivity,  metabolic  and  repair  . 
capabilities  of  the  germ  cells)  may 
impede  the  attainment  or  maintenance 
of  concentrations  of  the  agent  at  the 
target  site  following  exposure  to  low- 
dose  levels  that  would  be  associated 


with  adverse  efiiacts.  The  assumptian  of 
a  nonlinear  dose-response  suggests  that 
the  application  of  a<wquate  uncertainty 
fectora  to  a  NOAEL.  LQAEL,  ia 
benchmark  dose  will  result  in  an 
exposure  level  for  all  humans  that  is  not 
attended  with  significant  risk  above 
backgroimd.  Widi  a  linear  dose- 
response,  it  is  assumed  that  some  risk 
exists  at  any  level  of  exposure,  with  risk 
decreasing  as  exposure  decreases. 

The  NOAEL  is  the  highmt  dose  at 
which  there  is  no  significant  increase  in 
the  frequMicy  of  an  adverse  effect  in  any 
manifestation  of  reproductive  toxicity 
compared  with  the  appropriate  control 
group  in  a  database  having  sufficient 
evidence  for  use  in  a  risk  assessment. 
The  LOAEL  is  the  lowest  dose  at  which 
there  is  a  significant  increase  in  the 
frequency  of  adverse  reproductive 
effects  compared  with  the  appropriate 
control  group  in  a  database  having 
sufficient  evidence.  A  significant 
increase  may  be  based  on  statistical 
significance  or  on  a  biologically 
significant  trend.  Evidence  for  biological 
significance  may  be  strengthened  by 
mode  of  action  or  other  biochemical 
evidence  at  lower  exposure  levels  that 
supports  the  causation  of  such  an  effect. 
The  existence  of  a  NOAEL  in  an 
experimental  animal  study  does  not 
show  the  shape  of  the  dose-response 
below  the  observable  range;  it  only 
defines  the  highest  level  of  exposure 
under  the  conditions  of  the  study  that 
is  not  associated  with  a  significant 
increase  in  an  adverse  effect. 
Alternatively,  mathematical  modeling  of 
the  dose-response  relationship  may  be 
performed  in  the  experimental  range. 
This  approach  can  be  used  to  determine 
a  benchmark  dose,  which  may  be  used 
in  place  of  the  NOAEL  as  a  point  of 
departure  for  calculating  an  RfD,  RfC, 
MOE,  or  other  exposure  estimates. 

Several  limitations  in  the  use  of  the 
NOAEL  have  been  described  (Kimmel, 
C.A.  and  Gaylor,  1988;  U.S.  EPA. 
1995b):  (1)  Use  of  die  NOAEL  focuses 
only  on  the  dose  that  is  the  NOAEL  and 
does  not  incorporate  information  on  the 
slope  of  the  dose-response  curve  or  the 
variability  in  the  data;  (2)  Because  data 
variability  is  not  taken  into  account  (i.e., 
confidence  limits  are  not  used),  the 
NOAEL  will  likely  be  higher  with 
decreasing  sample  size  or  poor  study 
conduct,  either  of  which  are  usually 
associated  with  increasing  variability  in 
die  data;  (3)  The  NOAEL  is  limited  to 
one  of  the  experimental  doses;  (4)  The 
number  and  spacing  of  doses  in  a  study 
can  influence  the  dose  that  is  chosen  for 
die  NOAEL;  and  (5)  Because  the  NOAEL 
is  defined  as  a  dose  that  does  not 
produce  an  observable  change  in 
adverse  responses  from  control  levels 


and  is  dq>endent  on  the  power  of  the 
study,  theoretically  the  ritt  aaaodated 
with  it  may  fall  anjrwinre  between  eero 
and  an  inddenoe  ^ist  below  that 
detectable  from  ccmtrol  levels  (usually 
in  the  range  of  7%  to  10%  for  quantal 
data).  The  85%  upper  confidence  Limit 
on  developmental  toxicity  risk  at  the 
NOAEL  has  been  estimated  for  several 
data  sets  to  be  2%  to  6%  (Crump,  1984; 
Gaylw,  1989);  similar  evaluations  have 
not  been  conducted  on  data  for  other 
reproductive  effdcts.  Because  of  the 
limitations  associated  with  the  use  of 
the  NOAEL,  the  Agency  is  beginning  to 
use  the  benchmarii  dose  appioedi  for 
quantitative  dose-response  evaluation 
when  sufficient  data  are  available. 

Calculation  and  use  of  the  benchmaric 
dose  are  described  in  the  EPA  document 
The  Use  of  the  Benchmark  Dose 
Approach  in  Health  Risk  Assessment 
(U.S.  EPA.  1995b).  The  Agency  is 
currentiy  developing  guidance  for 
application  of  the  benchmaii:  do«e, 
including  a  decision  process  to  use  for 
the  various  steps  in  the  analyras  (U.S. 
EPA,  1996c).  The  benchmark  dose  is 
based  on  a  model-derived  estimate  of  a 
particular  incidence  level,  such  as  a  5% 
or  10%  incidence.  The  BMD/C  for  a 
given  endpoint  serves  as  a  consistent 
point  of  defMrture  for  low-dose 
extrapolation.  In  some  cases,  mode  of 
action  data  may  be  sufficient  to  estimate 
a  BMD/C  at  levels  below  the  observable 
range  for  the  health  effect  of  caaoem.  A 
benchmark  response  (BMR)  of  5%  is 
iisually  the  lowest  level  of  risk  that  can 
be  estimated  adequately  for  binomial 
endpoints  from  standard  developmental 
toxicity  studies  (Allen  et  al.,  1994a.  b). 
For  fetal  weight,  a  continuous  endpoint, 
a  5%  change  irom  the  control  mean  was 
near  the  limit  of  detection  for  standard 
prenatal  toxicity  studies  (Kavlock  et  aL, 
1995).  The  modeling  approaches  that 
have  been  proposed  for  developmental 
toxicity  (U.S.  EPA.  1995b)  are.  for  the 
most  part,  curve-fitting  models  that  have 
biological  plausibility,  but  do  not 
incorporate  mode  of  action.  Similar 
approaches  can  be  applied  to  other 
reinroductive  toxicity  data  to  derive 
dose-response  curves  for  data  in  the 
observed  dose  range,  but  may  or  may 
not  accurately  predict  risk  at  low  levels 
of  exposure.  Further  guidance  on  the 
use  of  the  BMD/C  is  bMsing  developed  by 
die  Agency  (U.S.  EPA,  1996c). 

The  Rfi)  or  RfC  for  reproductive 
toxicity  is  an  estimate  of  a  daily 
exposure  to  the  human  population  that 
is  assumed  to  be  without  appreciable 
risk  of  deleterious  reproductive  effects 
over  a  lifetime  of  exposure.  The  RfD  or 
RiC  is  derived  by  applying  uncertainty 
factors  to  the  NOAEL.  or  the  LOAEL  if 
a  NOAEL  is  not  available,  or  to  the 


56306 


Federal  Register  /  Vol.  61.  No.  212  /  Thursday,  October  31.  1906  /  Notlcee 


benchmark  dooe.  Becaiue  of  the  short 
duration  of  most  studies  of 
developmental  toxicity,  a  unique  value 
(RiDtn-  or  RfCW)  is  determined  for 
adverse  developmental  effects.  For 
adverse  reproductive  effiacts  on 
endpoints  other  than  thoae  of 
developmental  toxicity,  no  special 
designator  is  attached.  Data  on 
reproductive  toxicity  (including 
developmental  toxicity)  are  considered 
along  with  other  data  on  a  particular 
chemical  in  deriving  an  RID  or  RIC. 

The  effisct  used  for  determining  the 
NOAEL.  LOAEL.  or  benchmark  doae  in 
deriving  the  RfD  or  RiC  is  the  moat 
sensitive  adverse  reproductive  endpoint 
(i.e.,  the  critical  effect)  from  the  moat 
appropriate  or,  in  the  absence  of  such 
information,  the  moat  sensitive 
mammalian  species  (see  Sections  II  and 
in.B.l.).  Uncertainty  factora  for 
reproductive  and  other  forma  of 
systemic  toxicity  applied  to  the  NOAEL 
or  benchmark  dose  generally  include 
(actora  of  3  or  10  each  for  interapecies 
variation  and  for  intraspedes  variation. 
Additional  factora  may  be  applied  to 
account  for  other  uncertainties  that  may 
exist  in  the  databaae.  In  drcumstanoes 
where  only  a  LOAEL  is  available,  the 
use  of  an  additional  uncertainty  factoi 
of  up  to  10  may  be  required,  depending 
on  the  sensitivity  of  the  endpoints 
evaluated,  adequacy  of  dose  levels 
tested,  or  general  confidence  in  the 
LOAEL. 

Other  areas  of  uncertainty  may  be 
identified  and  modifying  Cactore  used 
depending  on  the  characterization  of  the 
database  (e.g..  if  the  only  data  available 
are  from  a  one-generation  reproductive 
effects  study:  see  Section  III.C.),  data  on 
pharmacokinetics,  or  other 
considerations  that  may  alter  the  level 
of  confidence  in  the  data  (U.S.  EPA, 
1987).  The  total  size  of  the  uncertainty 
tactor  will  vary  from  agent  to  agent  and 
requires  scientific  judgment,  taking  into 
account  interapecies  differences, 
variability  within  species,  the  slope  of 
the  dose-response  curve,  the  types  of 
reproductive  effects  observed,  the 
background  incidence  of  the  effects,  the 
route  of  administration,  and 
pharmacokinetic  data. 

The  NOAEL,  LOAEL.  or  the 
benchmark  dose  is  divided  by  the  total 
uncertainty  fador  selected  for  the 
critical  effect  in  the  most  appropriate  or 
most  sensitive  mammalian  species  to 
determine  the  RfD  or  RfC.  If  the  NOAEL. 
LX)A£L,  or  benchmark  dose  for  other 
forms  of  systemic  toxicity  is  lower  than 
that  for  reproductive  toxicity,  this 
should  be  noted  in  the  risk 
characterization,  and  this  value  should 
be  compared  with  data  from  other 
studies  in  which  adult  animals  are 


exposed.  Thus,  reproductive  toxicity 
data  should  be  diacuaaed  in  the  context 
of  other  toxidtv  data. 

It  has  generally  been  assumed  that 
there  is  a  nonlineer  doeo  reaponae  for 
reproductive  toxidty.  This  ia  based  on 
knowm  homeostetic,  compenaetory,  or 
adaptive  meclianiamB  that  must  be 
overcome  before  a  toxic  endpoint  is 
manifasted  and  on  the  rationale  that 
cells  and  organs  of  the  reproductive 
system  and  the  developing  organism  are 
known  to  have  some  capadty  for  ivpeir 
of  damage.  However,  in  a  population, 
background  levels  of  toxic  egants  and 
preexisting  conditions  may  increase  the 
sensitivity  of  some  Individuals  in  the 
population.  Thus,  exposure  to  a  toxic 
agent  may  result  In  an  increased  risk  of 
adverse  efliscts  for  some,  but  not 
neceaaarily  all,  individuals  within  the 
population. 

Efforts  are  underway  to  develop 
models  that  are  more  biologically  based. 
These  models  should  provide  a  more 
accurate  estimation  of  low-doae  risk  to 
humans.  The  development  of 
biologically  baaed  dose  response  models 
in  reproductive  toxicolof^  lias  been 
impcKled  by  a  number  of  ndon. 
including  limited  understanding  of  the 
biologic  mechanisms  underlying 
reproductive  toxidty,  intra-  and 
intenpeciea  diflerenoes  in  the  types  of 
reproductive  events,  lack  of  appropriate 
pharmacokinetic  data,  and  inadequate 
information  on  the  Influence  of  other 
typea  of  systemic  toxidty  on  the  dose- 
response  curve.  Current  research  on 
modes  of  action  in  reproductive 
toxicology  is  promising  and  may 
provide  data  that  are  useful  for 
appropriate  modeling  in  the  near  future. 

Utilization  of  Information  in  Risk 
Characterization 

The  hazard  characterization  and 
quantitative  dose-responae  evaluations 
are  incorporated  into  the  final 
charaderization  of  risk  along  with 
information  on  estimates  of  human 
exposure.  The  analysis  depends  on  and 
should  describe  sdentific  judgments  as 
to  the  accuracy  and  suffldency  of  the 
health-related  data  in  experimental 
animals  and  humans  (if  available),  the 
biologic  relevance  of  significant  effects, 
and  other  considerations  important  in 
the  interpretation  and  application  of 
data  to  humans.  Sdentific  judgment  is 
always  necessary,  and  in  many  cases, 
interadion  with  sdentists  in  specific 
disciplines  (e.g.,  reproductive 
toxicology,  epidemiology,  statistics)  is 
recommended. 

V.  Exposure  AesesaoMBt 

To  obtain  a  quantitative  estimate  of 
risk  for  the  human  population,  an 


estimate  of  human  expeeure  is  required. 
The  Guidetinee  for  Exposure 
Assessment  (U.S.  EPA,  1992)  have  been 
pubiished  separately  and  will  not  be 
discussed  in  detail  here.  Rather,  issues 
important  to  reproductive  toxidty  risk 
assessment  are  addressed  In  general, 
the  expoeure  assessment  describes  the 
magnitude,  duration,  achedule,  and 
route  of  human  enxMure.  Ideally, 
existing  body  buraen  as  well  aa  internal 
circulating  and  target  orgsn  exposure 
InCormatioo  for  the  agent  of  concern  and 
other  synergistic  or  antagonistic  agents 
should  be  described.  It  should  include 
information  on  the  purpose,  scope,  level 
of  detail  and  approach  used,  including 
estimates  of  exposure  and  dose  by 
pathway  and  route  for  populations, 
subpopulatlons,  and  individuals  in  a 
manner  that  is  appropriate  for  the 
intended  risk  charaderization.  It  alao 
should  provide  an  evaluation  of  the 
overall  level  of  confidence  in  the 
estimatefs)  of  exposure  and  dose  and  the 
conclusions  drawn.  This  information  is 
usually  developed  from  monitoring 
data,  fitw)  estimates  based  on  modeling 
of  environmental  exposures,  and  from 
application  of  paradigms  to  expoeure 
data  bases.  Often  quantitative  estimates 
of  ejqxMures  may  not  be  available  (e.g., 
workplace  or  environmental 
meesurements).  In  such  instances, 
employment  or  residential  histories  also 
may  be  used  in  charaderizing  exposure 
in  a  qualitative  sense.  The  potential  use 
of  biomarkere  as  indicatora  of  exposiire 
is  an  area  of  adive  interest. 

Studies  of  occupational  populations 
may  provide  valuable  information  on 
the  potential  enviroiunental  health  risks 
for  certain  agents.  Exposures  among 
environmentally  exposed  human 
populations  tend  to  be  lower  (but  of 
longer  duration)  than  those  in  studies  of 
oocupationally  exposed  populations  and 
therefore  may  require  more  observations 
to  assure  sufficient  statistical  power. 
Also,  reconstnidion  of  exposures  is 
more  difficult  in  an  environmental 
study  than  in  those  done  in  workplace 
settings  where  industrial  hygiene 
monitoring  may  provide  more  detailed 
exposure  data. 

The  nature  of  the  exposure  may  be 
defined  at  a  particular  point  in  time  or 
may  refled  cumulative  exposure.  Each 
approach  makes  an  assumption  about 
the  underlying  relationship  between 
exposure  and  outcome.  For  example,  a 
cumulative  exposure  measure  assumes 
that  total  exposure  is  important,  with  a 
greater  probability  of  effed  with  greater 
total  exposure  (»r  body  burden.  A 
dichotomous  exfKwure  measure  (ever 
exposed  veraus  never  exposed)  assumes 
an  irrevereible  effied  of  exposure. 
Models  that  define  exposure  only  at  a 
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spedfic  time  may  assume  that  only  the 
present  exposure  is  important  (Selevan 
and  Lemasters,  1987J.  The  appropriate 
exposure  model  depends  on  the  biologic 
processes  affeded  and  the  nature  of  the 
chemical  under  study.  Thus,  a 
cumulative  or  dichotomous  exposure 
model  may  be  appropriate  if  injury 
occurs  in  ceils  that  cannot  be  replaced 
or  repaired  (e.g.,  oocytes);  on  the  other 
hand,  a  concurrent  exposure  model  may 
be  appropriate  for  cells  that  are  being 
generated  continually  (e.g.,  spermatids). 

There  are  a  number  of  unique 
considerations  regarding  the  exposure 
assessment  for  reprodudive  toxidty. 
Exposure  at  different  stages  of  male  and 
female  development  can  result  in 
different  outcomes.  Such  age-dependent 
variation  has  been  well  documented  in 
both  experimental  animal  and  human 
studies.  Prenatal  and  neonatal  treatment 
can  irreversibly  alter  reprodudive 
fundion  and  other  aspeds  of 
development  in  a  manner  or  to  an  extent 
that  may  not  be  predided  bom  adult- 
only  exposure.  Moreover,  chemicals  that 
alter  sexual  differentiation  in  rodents 
during  these  periods  may  have  similar 
effeds  in  humans,  because  the 
mechanisms  underlying  these 
developmental  processes  appear  to  be 
similar  in  all  mammalian  spedes  (Gray, 
1991). 

The  susceptibility  of  elderly  males 
and  females  to  chemical  insult  has  not 
been  well  studied.  Although  procreative 
competence  may  not  be  a  major  health 
concern  with  elderly  individuals,  other 
biologic  functions  maintained  by  the 
gonads  (e.g.,  hormone  produdion)  are  of 
significance  (Walker,  1986).  An 
exposure  assessment  should 
charaderize  the  likelihood  of  exposure 
of  these  different  subgroups  (embryo  or 
fetus,  neonate,  juvenile,  young  adult, 
older  adult)  and  the  risk  assessment 
should  fador  in  the  susceptibility  of 
different  age  groups  to  the  extent 
possible. 

The  relationship  between  time  or 
duration  of  exposure  and  observation  of 
male  reproductive  effeds  has  particular 
significance  for  short-term  exposures. 
Spermatogenesis  is  a  temporally 
synchronized  process.  In  humans,  germ 
cells  that  were  spermatozoa,  spermatids, 
spermatocytes,  or  spermatogonia  at  the 
time  of  an  acute  exposure  require  1  to 
2,  3  to  5,  5  to  8,  or  8  to  12  weeks, 
respedively.  to  appear  in  an  ejaculate. 
That  timing  may  vary  somewhat 
depending  on  degree  of  sexual  adivity. 
It  is  possible  that  an  endpoint  may  be 
examined  too  early  or  too  late  to  dated 
an  effed  if  only  a  particular  cell  type 
was  affaded  during  a  relatively  brief 
exposure  to  an  agent.  The  absence  of  an 
e^d  when  observations  were  made  too 


late  suggests  either  a  reversible  effad  or 
no  effed.  However,  an  efiiad  that  is 
revereible  at  lower  exposures  might 
become  irrevereible  with  higher  or 
longer  exposures  or  exposure  of  a  more 
susceptible  individual.  Thus,  the  failure 
to  deted  transient  effiects  because  of 
improper  timing  of  observations  may  be 
important.  If  information  is  available  on 
the  type  of  effed  expeded  from  a  class 
of  agents,  it  may  be  possible  to  evaluate 
whether  the  timing  of  endpoint 
measurement  relative  to  the  timing  of 
the  short-term  exposure  is  appropriate. 
Some  information  on  the 
appropriateness  of  the  protocol  can  be 
obtained  if  test  animal  data  are  available 
to  identify  the  most  sensitive  cell  type 
or  the  putative  mechanism  of  adion  for 
a  given  agent. 

Compared  Mrith  acute  exposures,  the 
link  b^ween  exposure  and  outcome 
may  be  more  apparent  with  relatively 
constant  subclut>nic  or  longer  exposures 
that  are  of  sufiident  duration  to  cover 
all  phases  of  spermatogenesis  (Russell  et 
al.,  1990).  Assessments  may  be  made  at 
any  time  after  this  point  as  long  as 
exposure  remains  constant.  Time 
required  for  the  agent  or  metabolite  to 
attain  steady-state  levels  should  also  be 
considered.  Again,  application  of 
models  of  exp>osure  (e.g.,  dichotomous, 
concurrait,  or  cumulative)  depends  on 
the  suspeded  target  and  chemical 
mechanism  of  action. 

The  reveraibility  of  an  adverse  effed 
on  the  reproductive  system  can  be 
affeded  by  the  degree  and  duration  of 
exposure  (Clegg,  1995).  The  degree  of 
stem  cell  loss  is  inversely  related  to  the 
degree  of  restoration  of  sperm 
production,  because  repopulation  of  the 
germinal  epithelium  is  dependent  on 
the  stem  cells  (Meistrich,  1982;  Foote 
and  Bemdtson,  1992).  For  agents  that 
bioaccumulate,  increasing  duration  of 
exposure  may  also  increase  the  extent  of 
damage  to  the  stem  cell  population. 
Damage  to  other  spermatogenic  cell 
types  reduces  the  niunber  of  sperm 
produced,  but  recovery  should  occur 
when  the  toxic  agent  is  removed.  Less 
is  knotvn  about  the  effects  of  toxidty  on 
the  Sertoli  cells.  Temporary  impairment 
of  Sertoli  cell  fundion  may  produce 
long-lasting  efiiBcts  on  spermatogenesis. 
Destrudion  of  Sertoli  cells  or 
interference  with  their  proliferation 
before  puberty  are  irreversible  effieds 
because  replication  ceases  after  puberty. 
-Sertoli  cells  are  essential  for  support  of 
the  spermatogenic  process  and  loss  of 
those  cells  results  in  a  fwrmanent 
redudion  of  spermatogenic  capability 
(Foster,  1992). 

When  recovery  is  possible,  the 
duration  of  the  recovery  period  is 
determined  by  the  time  for  regeneration 


(for  stem  cells)  and  repopulation  of  the 
affected  spermatogenic  cell  types  and 
appearance  of  thoae  cells  as  sperm  in 
the  ejaculate.  The  time  required  for 
these  evmits  to  occur  varies  with  the 
spedes,  the  pharmacokinetic  properties 
of  the  agent,  the  extent  to  which  the 
stem  cell  population  has  been 
destroyed,  and  the  de^ee  of  sublethal 
toxidty  inflicted  on  the  stem  cells  or 
Sertoli  cells.  When  the  stem  cell 
population  has  been  partially  destroyed, 
humans  require  more  time  than  mice  to 
reach  the  same  degree  of  recovery 
(Meistrich  and  Samuels.  1985). 
Unique  considerations  in  the 
assessment  of  female  reproductive 
toxicity  include  the  duration  and  period 
of  exposure  as  related  to  the 
development  or  stage  of  reprodudive 
life  (e.g.,  prenatal,  prepubescent, 
reproductive,  or  postmenopausal)  or 
consideratirais  of  diffwent  physiologic 
states  (e.g.,  nonpregnant,  pregnant, 
ladating).  For  infertility,  a  cumulative 
exposure  measure  assumes  destrudion 
of  increasing  numbers  of  primary 
oocytes  with  greater  lifetime  exposure 
or  increasing  body  burden.  However, 
humans  may  be  exposed  to  varying 
levels  of  an  agent  within  the  study 
period.  Exposures  during  certain  critical 
points  in  the  reproductive  process  may 
affed  the  outcomes  observed  in  humans 
(Lemastere  and  Selevan,  1984).  In  test 
spedes,  perinatal  exposure  to  androgens 
or  estrogens  such  as  zearalenone, 
methoxychlor,  and  DDT  (Bulger  and 
Kupfer,  1985;  Gray  et  al.,  1985)  have 
been  shown  to  advance  puberty  and 
masculinize  females.  Similar  effeds 
have  been  reported  in  humans  (both 
sexes)  exposed  neonatally  to  synthetic 
estrogens  or  progestins  (Steinberger  and 
Lloyd,  1985;  Schardein,  1993).  Studies 
using  test  spedes  also  have  shown  that 
ex{}osure  to  some  environmental  agents 
such  as  ionizing  radiation  (Dobson  and 
Felton,  1983)  and  glycol  ethers  (Heindel 
et  al.,  1989)  can  deplete  the  pool  of 
primordial  follides  and  thus 
significantly  shorten  the  female's 
reproductive  lifespan.  Furthermore, 
exposure  to  compounds  at  diffierent 
stages  of  the  ovarian  cyde  can  disrupt 
or  delay  follicular  recruitment  and 
development  (Armstrong,  1986), 
ovulation  (Everett  and  Sawyer,  1950; 
Terranova,  1980),  and  ovum  transport 
(Ciunmings  and  Perreault,  1990). 
Compounds  that  delay  ovulation  can 
lead  to  significant  alterations  in  egg 
viability  (Peluso  et  al.,  1979), 
fertilizability  of  the  egg  (Fugo  and 
Butcher,  1966;  Butcher  and  Fugo,  1967; 
Butcher  et  al.,  1975),  and  a  reduction  in 
litter  size  (Fugo  and  Butcher,  1966). 
After  ovulation,  single  exposures  to 
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microtubuia  poiaoiM  such  M 
cartMndazim  may  impair  the  ccMiipiatkiD 
of  maioais  In  the  fsrtillaad  ooc]rte  with 
advane  davelopmantal  conaaquanoea 
(Panraault  at  al..  1902;  Zualke  and 
Parraauh.  1905).  Tbua.  knowledge  of 
whan  acute  expoauraa  occur  raUthre  to 
the  female's  ilfaspan  and  reproductive 
cycle  can  provide  inaight  into  how  an 
agent  diaiupts  reproductive  function. 

DBS  is  a  clasaic  example  of  an  agent 
cauaing  diffarant  eSscts  on  the 
reproductive  system  in  the  developing 
organism  compared  with  thoae  in  adiuta 
(VkLachlan.  1000).  DBS.  aa  well  m 
other  agents  with  eatragaoic  or  antl- 
androganic  activity,  interfaraa  with  the 
development  of  tlui  Mullerian  and 
Wolffian  duct  systems  and  thenby 
cauaaa  irreveraiole  atructuial  and 
hincHonal  damage  to  the  developing 
reproductive  system.  In  aduha,  tne 
reproductive  efiacts  that  are  caused  by 
the  eatroganic  activity  of  CSS  do  not 

aaaarfly  raauH  in  permanent  damage. 


Unique  conaidarationa  for 
developmental  eflscts  are  duration  and 
period  of  axpoaure  aa  related  to  stage  of 
development  (!.«..  critical  periods)  and 
the  poMibility  that  even  a  single 
exposure  may  be  sufficient  to  produce 
adverse  developmantal  eflects.  Repeated 
expocurs  is  not  a  neceaaary  pieraquiaite 
for  developmental  toxicity  to  be 
manlfsated,  ahhougb  it  should  be 
considered  In  caaea  where  there  is 
evidence  of  cumulative  expoaure  or 
where  the  half-lifa  of  the  agent  is  long 
enough  to  produce  an  inijeesiiig  body 
burden  over  time.  For  these  reasons,  it 
is  aaaumed  that,  in  moat  cases,  a  single 
expoeure  at  the  critical  time  in 
development  is  sufficient  to  produce  an 
advevae  developmental  eSsct.  Therefore, 
the  human  expoaura  estimatea  uaed  to 
calculate  the  MOE  for  an  adverae 
developmental  effect  or  to  compere  to 
the  RfD  or  RIC  are  usually  based  on  a 
single  daily  doee  that  is  not  adjusted  for 
duration  or  pattern  (e.g..  continuous  or 
intermittent)  of  exposure.  For  example, 
it  would  be  inappropriate  to  uae  time- 
weighted  averages  or  adjustment  of 
expoaura  over  a  different  time  frame 
than  that  actually  encountered  (such  as 
the  adjustment  of  a  &-hour  Inhalation 
expoaura  to  account  for  a  2^hour 
expoeure  scenario)  unlees 
pharmacokinetic  data  were  available  to 
indicate  an  accumulation  with 
continuous  axpoaure.  In  the  caae  of 
intermittent  exposures,  examination  of 
the  peek  expoaures  as  well  as  the 
average  expoaure  over  the  time  of 
expoaure  would  be  important. 

ft  should  be  recognized  that,  baaed  on 
the  definitions  used  in  these  Guidelines, 
almost  any  segment  of  the  human 
population  may  be  at  risk  for  a 


repnxhicdva  affscL  Although  the 
reproducdve  aflacta  of  aacpeauraa  may 
be  niaiillsatnd  while  the  txnonm  ia 
occurring  (a.g..  manstnial  diaordar, 
decreaaad  ^larm  count,  spontanaoua 
abortion)  aome  effects  may  not  be 
detectable  until  latar  in  Ilia  (e.g., 
endocrine  dlaruptlon  of  reproductive 
tract  davelopment.  premature 
reproductive  aanaaoance  dua  to  oocyte 
deletion),  long  after  axpoaure  haa 
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VL 
VIA.Ov9rview 

A  riak  chwactariaBtian  ia  an 
part  of  any  Agsncy  ropoit  on  rlak 
wrbethar  the  report  ia  a  preliminary  one 
praparad  to  support  allocation  of 
reeouroea  toward  further  atudy.  a  dta- 
spadfic  aaaaeamant.  or  a  conutrahanaive 
ooa  praparad  to  support  regulatory 
dadaiona.  A  riak  charactariaatian 
ahould  be  prepared  in  a  manner  that  ia 
dear.  reaaonaDle.  and  conaiatant  with 
other  riak  diaractarixatiana  of  aimilar 
acope  praparad  acroaa  programa  in  the 
Aoancy.  h  ahould  identify  and  diacuas 
all  the  mejor  iaauea  aaendatad  with 
determining  the  natura  and  extant  of  the 
riak  and  provide  oommantaiy  on  any 
conatralnta  limiting  mora  oomplete 
expoaitlon.  The  key  aspacta  of  riak 
charaotafiaatton  are:  (1)  brld^ng  riak 
aaaaeamant  and  rlak  managamant,  (2) 
diacuaaing  confidence  and 
uncertainties,  and  (3)  preaanting  several 
types  of  riak  infotmation.  In  this  final 
step  of  a  riak  aaaaaamant.  the  riak 
charactariation  invohraa  Intagratian  of 
toxicity  infonnation  from  the  naxard 
chaiacterixatian  and  quantitative  doee- 
raaponae  analysia  with  the  human 
expoaura  eatiinataa  and  providaa  an 
evaluatian  of  the  ovwall  quality  of  the 
aaaaeamant.  daecribea  riak  in  tarma  of 
the  natura  and  extent  of  harm,  and 
communicatea  reaulta  of  the  riak 
aaaeaament  to  a  riak  manager.  A  riak 
manager  can  then  uae  the  riak 
aaaeaament.  along  %vith  other  riak 
management  elementa,  to  maka|)ublic 
health  dedaiona.  The  information 
should  also  aaaiat  othen  outside  the 
Agency  in  understanding  the  sdentific 
basis  for  regulatory  dedaiona. 

Riak  characterization  is  intended  to 
summarize  key  aspects  of  the  following 
components  of  the  riak  aaaeaament: 

•  The  nature,  reliability,  and 
consistency  of  the  data  uaed. 

•  The  reasons  for  selection  of  the  key 
8tudy(iea)  and  the  critical  efiiactta)  and 
their  relevance  to  human  outoomea. 

•  The  qualitative  and  quantitative 
deacriptora  of  the  reaulta  of  the  riak 


•  The  limitaliana  of  the  available 
data,  the  aaaumptiona  uaed  to  bridge 
knowlattee  gape  in  wotidtag  with  thoae 
data,  and  Implicatians  of  using 
aHamative  aaaumptiona. 

•  The  atrangths  and  waakneseea  of 
the  riak  aaaeaamant  and  the  level  of 
adantific  confidanca  in  the  aaaeaament 

•  The  areas  of  uncertainty,  additional 
data/raaaarch  naada  to  improve 
oonfidence  in  the  riak  aaaaaament.  and 
the  potential  impacta  of  the  new 


The  liak  characterization  should  be 
limited  to  the  moat  significant  and 
ralevant  data,  oonrhiaiona.  and 
uncartalntiea.  Whan  qiadal 
drcumatanoea  exist  tlut  (Madude  full 
aaaeeament,  thoee  dicumatancea  ahould 
be  axpl^nad  and  the  related  limitationa 
identified. 

The  following  aecUona  daecribe  thaae 
aspects  of  the  risk  characterization  in 
more  detail,  but  do  not  attempt  to 
provide  a  frill  diecuaaiiHi  of  riak 
cfaaractarization.  Rather,  theee 
Guidalinaa  point  out  iaauea  that  are 
important  to  riak  characterization  for 
reproductive  toxidty.  CkHnprehenaive 
general  guidance  for  rlak 
charactvizatian  la  provided  by  Habicht 
(1002)  and  Browner  (1005). 

V7JI.  Intaffution  ofHoMard 
Chamcteriwatkm.  Quantitative  D(M&- 
Rmponm,  and  EKpomin  AMtestawnta 

In  devrioping  each  component  of  the 

make  )udgmenta  ooncaming  human 
ralevmoe  of  the  tooddty  deiu.  induding 
the  ^profMiatanaaa  of  the  varioua  teat 
animal  modela  for  which  data  are 
available,  and  the  route,  timing,  and 
duration  of  expoaura  ralative  to  the 
expected  human  ajqweura.  Theae 
fuogmenta  ahould  be  summarized  at 
ea^ataga  of  the  riak  aaaeeament 
proceaa.  When  data  ara  not  available  to 
make  such  judgments,  aa  ia  often  the 
caae.  the  background  information  and 
assumptions  dlacuaaed  in  the  Overview 
(Section  I)  provide  defeiih  poaitions. 
The  debult  poaitions  used  and  the 
rationale  behind  the  uae  of  eech  default 
poaition  ahould  be  clearly  stated.  In 
integrating  the  parts  of  the  eaaeaamant. 
riak  eeaaaanm  muat  determine  if  some  of 
theee  judgments  have  implications  for 
other  portions  of  the  assessment,  and 
whether  the  varioua  ooBponents  of  the 
aaaaaament  ara  compatible. 

The  deecription'oi  the  ralevant  data 
should  convey  the  major  atrengtha  and 
weakneaaea  of  the  aaaeaament  that  ariae 
from  availability  and  quality  of  data  and 
the  current  limits  of  understanding  of 
the  mecfaaniams  of  toxidty.  Confidence 
in  the  reaulta  of  a  risk  aaaeaament  is  a 
function  of  confidence  in  the  reaulta  of 
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these  analyses.  Each  section  (hazard 
characterization,  quantitative  dose- 
response  analysis,  and  exposure 
assessment)  should  have  its  own 
summary,  and  these  summaries  should 
be  integrated  into  the  overall  risk 
charaderization.  Interpretation  of  data 
should  be  explained,  and  risk  managers 
should  be  given  a  clear  picture  of 
consensus  or  lack  of  consensus  that 
exists  about  significant  aspeds  of  the 
assessment.  When  more  than  one 
interpretation  is  supported  by  the  data, 
the  alternative  plausible  approaches 
should  be  presented  along  with  the 
strengths,  weaknesses,  and  impacts  of 
those  options.  If  one  interpretation  or 
option  has  been  seleded  over  another, 
the  rationale  should  be  given;  if  not, 
then  both  should  be  presented  as 
plausible  alternatives. 

The  risk  charaderization  should  not 
only  examine  the  judgments,  but  also 
should  explain  the  constraints  of 
available  data  and  the  state  of 
knowledge  about  the  phenomena 
studied  in  making  them,  including: 

•  The  qualitative  conclusions  about 
the  likelihood  that  the  chemical  may 
pose  a  specific  hazard  to  human  health, 
the  nature  of  the  observed  efiieds,  under 
what  conditions  (route,  dose  levels, 
time,  and  duration)  of  exposure  these 
e^Bds  occur,  and  whether  the  health- 
related  data  are  sufBdent  and  relevant 
to  use  in  a  risk  assessment. 

•  A  discussion  of  the  dose-response 
patterns  for  the  critical  eR'ed(s)  and 
their  relationships  to  the  occurrence  of 
other  toxicity  data,  such  as  the  shapes 
and  slopes  of  the  dose-response  curves 
for  the  various  other  endpoints;  the 
rationale  behind  the  determination  of 
the  NOAEL,  LOAEL,  and/or  benchmark 
dose;  and  the  assumptions  underlying 
the  estimation  of  the  RfD,  RfC.  or  other 
exposiue  estimate. 

•  Descriptions  of  the  estimates  of  the 
range  of  human  exposure  (e.g.,  central 
tendency,  high  end),  the  route,  duration, 
and  pattern  of  the  exposure,  relevant 
pharmacokinetics,  and  the  size  and 
charaderistics  of  the  various 
populations  that  might  be  exposed. 

•  The  risk  charaderization  of  an 
agent  being  assessed  for  reprodudive 
toxidty  should  be  based  on  data  frt>m 


the  most  appropriate  spedes  or.  if  sudi 
information  is  not  available,  on  the  most 
sensitive  spedes  tested.  It  also  should 
be  based  on  the  most  sensitive  indicator 
of  an  adverse  reproductive  effed. 
whether  in  the  male,  the  female 
(nonpregnant  or  pregnant),  or  the 
developing  organism,  and  should  be 
considered  in  relation  to  other  forms  of 
toxicity.  The  relevance  of  this  indicator 
to  human  reproductive  outcomes  should 
be  described.  The  rationale  for  those 
decisions  should  be  presented. 

If  data  to  be  used  in  a  risk 
charaderization  are  from  a  route  of 
exposure  other  than  the  expeded 
human  exposure,  then  phaimacokinetic 
data  should  be  used,  if  available,  to 
extrapolate  across  routes  of  exposure.  If 
such  data  are  not  available,  the  Agency 
makes  certain  assumptions  concerning 
the  amount  of  absorption  likely  or  the 
applicability  of  the  data  from  one  route 
to  another  (U.S.  EPA,  1985a,  1986b). 
Discussion  of  some  of  these  issues  may 
be  found  in  the  Proceedings  of  the 
Workshop  on  Acceptability  and 
Interpretation  of  Dermal  Developmental 
Toxicity  Studies  (Kimmel,  C.A.  and 
Francis,  1990)  and  Principles  of  Route- 
to-Route  Extrapolation  for  Risk 
Assessment  (Gerrity  et  al.,  1990).  The 
risk  charaderization  should  identify  the 
methods  used  to  extrapolate  across 
exposure  routes  and  discuss  the 
strengths  and  limitations  of  the 
approach. 

The  level  of  confidence  in  the  hazard 
charaderization  and  quantitative  dose- 
response  evaluation  shotild  be  stated  to 
the  extent  possible,  including  placement 
of  the  agent  into  the  appropriate 
category  regarding  the  sufficiency  of  the 
health-related  data  (see  Section  m.G.).  A 
comprehensive  risk  assessment  ideally 
includes  information  on  a  variety  of 
endpoints  that  provide  insight  into  the 
fiili  spectrum  of  potential  reprodudive 
responses.  A  profile  that  integrates  both 
human  and  test  spedes  data  and 
incoiporates  both  sensitive  endpoints 
(e.g.,  properly  performed  and  fully 
evaluated  histopathology)  and 
functional  correlates  (e.g.,  fertility) 
allows  more  confidence  in  a  risk 
assessment  for  a  given  agent. 


Descriptions  of  the  nature  of  potential 
human  exposuires  are  imp<Htant  for 
prediction  of  spedfic  outcomes  and  the 
likelihood  of  persistence  or  reversibility 
of  the  effad  in  different  exposure 
situations  with  diffnent  subp>opulations 
(U.S.  EPA,  1992;  Clegg,  1995). 

In  the  risk  assessment  process,  risk  is 
estimated  as  a  function  of  exposure, 
with  the  risk  of  adverse  effads 
increasing  as  exposure  increases. 
Information  on  the  levels  of  exposure 
experienced  by  different  members  of  the 
population  is  key  to  understanding  the 
range  of  risks  that  may  occur.  Where 
possible,  several  descriptors  of  exposure 
such  as  the  nature  and  range  of 
populations  and  their  various  exposure 
conditions,  central  tendencies,  and 
high-end  exposure  estimates  should  be 
presented.  Differences  among 
individuals  in  absorption  rates, 
metabolism,  or  other  £adors  mean  that 
individuals  or  subpopulations  with  the 
same  level  and  pattern  of  exposure  may 
have  differing  susceptibility.  For 
example,  the  consequences  of  exposure 
can  differ  markedly  between  developing 
individuals,  young  adults  and  aged 
adults,  including  whether  the  effads  are 
permanent  or  transient.  Other 
considerations  relative  to  human 
exposures  might  indude  pregnancy  or 
lactation,  potential  for  exposures  to 
other  agents,  concurrent  disease, 
nutritional  status,  lifestyle,  ethnic 
background  and  genetic  polymorphism, 
and  the  possible  consequences. 
Knowledge  of  the  molecular  events 
leading  to  induction  of  adverse  efiieds 
may  be  of  use  in  determining  the  range 
of  susceptibility  in  sensitive 
populations. 

An  outline  to  serve  as  a  guide  and 
formatting  aid  for  developing 
reproductive  risk  charaderizations  fcv 
chemical-spedfic  risk  assessments  can 
be  found  in  Table  7.  A  common  format 
will  assist  risk  managers  in  evaluating 
and  using  reprodudive  risk 
charaderization.  The  outline  has  two 
parts.  The  first  part  tracks  the 
reprodudive  risk  assessment  to  bring 
forward  its  major  condusions.  The 
second  part  pulls  the  information 
together  to  charaderize  the  reproductive 
risk. 


Tabi^  7. — Glhde  for  Developing  Chemical-Specific  Risk  Characterizations  for  Reproductive  Effectc 


Part  One 

Summarizing  Major  Conclusions  in  Risk  Charaderiz^ion 
I.  Hazard  Characterization 
A.  What  is  (are)  ttw  key  toxicological  study  (or  studies)  that  provides  the  tiasts  kx  health  concerns  for  reproductive  effects? 

•  How  good  is  the  key  study? 

•  Are  ttie  data  from  lat>oratory  or  fieM  studies?  In  a  single  or  rmiMple  species? 

•  Wtiat  adverse  reproductive  endpoints  were  otnerved,  and  what  is  the  tMSis  for  the  critical  effect? 

•  DescrtM  ottier  studtes  ttiat  support  this  finding. 
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Table  7.— Guide  for  Developihq  CHEMiCAL-SPEaFic  Risk  CHAiucTERiZATKMS  for  Reproductive  Effects— 

Continued 


•  Dtaws  any  vsNd  aludlM  wNch  oonMcl  wNh  this  Indhie- 

B.  BMidM  tha  r«productiv«  altaci  obMrvad  in  lh«  k«y  sbidy.  ara  thwa  olhar  haalh  am^toMs  of  conoam?  What  ara  ttta  signWcanI  i 

C.  OtscuaB  fl'ifaMatite  apidamiotogical  or  dMcal  data.  For  apidamiotogical  atudtoa: 

•  What  typaa  c4  data  wara  uaad  (a.g..  human  aootogic  caea  luitiiit  or  cohort  atudaa.  or  caaa  raporl*  or  sariaa)? 

•  Oaaat)a  tha  dagraa  to  wWch  axpoauraa  «>aia  tiaacit>ad. 

•  Oaacrlba  tha  dagraa  to  which  oontowidhig  factor*  wara  conaMarad. 

•  Oaacnba  tha  dagraa  to  which  oihar  cauaal  factor*  wara  andudad. 

0.  How  much  is  known  about  how  (through  what  t)iotoglcal  cnachaniam)  tha  chamicai  produoas  advarsa  raproductiva  altacts? 

•  Discuss  ratavant  ttudtoa  of  machanlsma  of  actton  or  mataboNsm. 

•  Doas  this  inlormation  aid  m  tha  iiitarpiatation  of  tha  toxidty  data? 

•  What  ara  ttw  impiicattons  for  potantiaf  adwarsa  raproduct^w  aWacla? 

E  Commant  on  any  nonpoailtva  data  in  animals  or  paopia.  and  whalhar  thaaa  data  wara  considsrsd  in  tha  hazard  charactartatton. 

F  N  advaraa  haallh  attacts  hava  baan  obaarvad  in  wMNa  apacias,  charactariza  such  altocts  t>y  discussing  tha  raiawant  Isauaa  as  in  A  through 

E  abova. 
Q.  Summartza  tha  hazard  charactartzaHon  and  dtacuss  Iha  atgnifcanca  of  aach  of  tha  totaatng: 

•  Confidanoa  in  conclusnns 

•  Altamativa  corKfuaions  that  aia  also  supportad  by  tha  data 

•  Significant  data  gaps 

•  Highlights  of  ma^or  asaumpttons 

II.  Charactarizaten  of  Doaa-Raaponaa 
A.  What  data  wara  uaad  to  davatop  tha  doaa^asponsa  curva?  Would  tha  raauft  hava  baan  signiflcanay  dWarant  if  baaad  on  a  dHfarant  data  sat? 

•  If  Ubontory  animal  data  wara  uaad: 

Wtiich  »paciaa  wara  uaad?  ^ 

Moat  sansillva.  avaraga  of  aN  apadaa.  or  othar? 
Wara  «iy  studtos  axdudad?  Why? 

•  If  apidaniloloaical  data  wara  uaad: 


sludtoa  wara  uaad? 
Only  poaibva  studlaa.  al  itudtoa.  or  soma  othar  oombinatton? 
Wara  any  studtos  axdudad?  Why? 

Was  a  mata  analysis  partormad  to  combina  tha  apidamiotogical  studtoa? 
Wtwt  approach  was  usad? 
Wara  studlaa  axdudad?  Why? 
B.  Waa  a  modal  usad  to  dewatap  tha  doaa-raaponaa  curva  and.  if  so.  which  ona?  What  rationale  supports  this  choloa?  Is  chamicat-apadllc  Mor- 
mation  availabia  to  support  this  approach? 

•  How  was  Iha  RfO/RtC  (or  tha  acoaptabia  rwtga)  ctfculatad? 

•  What  asaumpttona  and  unoartainty  factor*  wara  uaad? 

•  What  is  ttw  conWdarKa  in  tha  aaHmsSaa? 

0.  Discuss  ifw  fouta,  Iw^al,  and  duration  of  a»poaura  obaarvad,  at  comparad  to  axpadad  human  ai^xiauraa. 

•  Ara  ttM  a^faiabla  data  from  tha  sama  roula  of  axpoaura  as  tha  axpadad  human  axpoauraa?  N  not.  ara  pharmaooMrwttc  data  avaiialsia  to 
axtrapolata  acroaa  roula  of  axpoaura? 

•  How  lar  doaa  ona  naad  to  axtrapolala  trom  tha  obaarvad  data  to  anvironmantal  aiqxwuraa?  Ona  to  two  orders  of  magnituda?  MuWpla  or- 
dars  of  magnituda?  What  is  ttta  impad  of  such  an  axtrapolatton? 

D.  If  adverse  haallh  affects  have  twan  obeervad  in  wHdMa  apacias,  charadartze  doaa-raaponsa  intormation  using  tha  prooaas  oullnad  in  A 
through  C  abova. 

III.  Charadarizalion  of  Expoaura 

A.  What  ara  ttw  most  stgraftoant  souroas  of  anvironmentai  axpoeure? 
Are  there  data  on  souroas  of  axpoeure  Irom  JWIeieiit  madia? 
Wtutf  IS  ttw  relative  corartxjtion  of  dlllaieiil  sourcaa  o(  axpoeure? 
What  are  tha  moat  significant  envwonmeraal  pathways  lor  axpoeure? 

B.  Descnbe  the  popuialiona  ttiat  wara  assaaaad.  including  Iha  gatMral  population,  highly  axpoaad  groups,  and  highly  susoapltila  (^oupa. 

C.  DaacntM  ttw  bcnis  tor  ttw  axpoaura  assessment,  including  any  monHorirtg.  modaing,  or  othar  analysas  of  axpoeure  dMrtwbom  such  as 
Monte  Carto  or  knegvig. 

D  Wtiat  are  tha  >(ey  descriptors  of  exposure? 

OeacritM  tha  (range  oO  exposures  to:  "average"  ndMduals,  titgh-antr  irtdividuals,  general  populatton.  high  exposure  gnxp(s),  childran,  sus- 
capt<)le  populations,  malea.  femalas  (nonpregnant,  pregnar<.  ladating). 

How  was  ttw  central  tendency  estsnale  developed? 

Wtwi  factors  and/or  mettwds  were  usad  n\  developing  ttw  eatlmata? 

How  was  ttw  high-end  estimate  developad? 

Is  ttwre  mlormalion  on  highly  exposad  sutigroups? 

Wtware  they? 

Wtial  are  their  levels  of  expoaura? 

How  are  ttwy  accounted  lor  m  the  assaasmant? 
E  Is  ttwre  reason  to  b«  ooncerrwd  about  cumulattve  or  multiple  expoaurea  because  of  biological,  ethnic,  racial,  or  sodoaoorwmic  reasons? 
F  II  adverse  reprodudive  effects  have  been  otwerved  m  wHdMe  spedea.  charaderize  wildile  tt^xieura  by  diaouasing  ttw  ralavant  issues  as  in 

A  through  E  above 
G  Sumnwrue  exposure  conclusions  and  (Sscuss  ttw  lotowing: 

•  Results  of  different  approadws,  i.e..  modetng.  momtoring,  probat)iity  dMrttmllona: 

•  Lamtations  of  each,  and  ttw  range  of  most  reasorwtile  valuaa; 

•  ConliderK«  wi  the  results  ofatairwd.  and  ttw  kmilations  to  ttw  results 
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PartTWQ 

Risk  Condueions  and  Coaifmriaona 
IV.  Risk  Conckniona 

A.  What  is  the  oveiaH  picture  of  risk,  basad  on  the  hazard,  quanlitttfiva  dosa-iaaponsa.  and  axpoaura  charaderizattons? 

B.  What  are  ttw  maior  condusnns  and  strengths  of  ttw  assassmant  in  aach  of  tha  ttvaa  main  analysas  (l-a.,  hazard  ch^adarization.  quan- 
titatiya  dosa-rasponse,  and  exposure  assassmant)? 

C.  What  are  ttw  maior  HmMattons  and  uncertainties  in  ttw  three  main  analysas? 

D.  What  are  ttw  sdenca  policy  optkxis  in  aach  of  ttw  tttrea  major  analyses? 
What  ara  tha  allemative  approaches  avaluatad? 

What  ara  ttw  reasons  forltw  chotoes  made? 

V.  Risk  Context 

A.  What  ara  ttw  qualHatii/e  charaderisttos  of  ttw  raproductiva  hazard  (e^.,  voluntary  vs.  invduntary,  tachnotogtoal  vs.  natunri.  ale)?  Commant 
on  findhgs.  if  any,  from  studws  of  risk  percapten  ttiat  relate  to  tttis  hazard  or  simlar  hazards. 

B.  What  are  tha  allamalivas  to  fliis  reproductive  hazard?  How  do  ttw  risks  compare? 

C.  How  doas  this  rsprodudive  risk  compare  to  ottwr  risks? 

How  doas  ttiis  risk  compare  to  other  risks  in  tttis  regulatory  program,  or  ottwr  simlar  risks  tturt  ttw  EPA  bas  made  dedskms  about? 

Whare  appropriata,  can  ttiis  risk  be  compared  witti  past  Agency  dedstons.  dectskms  by  ottwr  federd  or  state  agendas,  or  common  risks  wtth 

wtiich  people  nwy  tw  familiar? 
Deecnba  ttw  Imilattons  of  making  these  oomparisorts. 

D.  Commant  on  significant  conmunity  concerns  whnh  influence  public  parceptton  of  risk. 

VI.  Existtng  Risk  Informatkxi 

Comment  on  other  reprodudive  risk  assessments  ttiat  have  bean  done  on  this  chemk»l  by  EPA.  ottwr  federal  agendas,  or  othar  organizations. 
Are  there  significanHy  different  condusnns  ttiat  merit  dncussion? 

Vli.  Ottwr  Infonnatton 
Is  ttwra  ottwr  infonnatton  ttwt  wouU  be  useful  to  ttw  risk  manager  or  ttw  pubfic  in  ttiis  situainn  ttiat  has  not  baan  descrtwd  abova? 


VI.  C.  Descriptors  of  Reproductive  Risk 

Descriptors  of  reproductive  risk 
convey  informati(Hi  and  answer 
questions  about  risk,  with  each 
descriptor  providing  different 
information  and  insights.  There  are  a 
number  of  ways  to  describe  risk.  Details 
on  how  to  use  these  descriptors  can  be 
obtained  from  the  guidance  on  risk 
charactwization  (Browner.  1995)  from 
which  some  of  the  information  below 
has  been  extracted. 

In  most  cases,  the  state  of  the  science 
is  not  yet  adequate  to  define 
distributions  of  factors  such  as 
population  susceptibility.  The  guidance 
principles  below  discuss  a  variety  of 
risk  descriptors  that  primarily  reflect 
differences  in  estimated  exposure.  If  a 
full  description  of  the  range  of 
susceptibility  in  the  population  cannot 
be  presented,  an  effort  should  be  made 
to  identify  subgroups  that,  for  various 
reasons,  may  be  particularly  susceptible. 

VI.Cl.  Distribution  of  Individual 
Exposures 

Risk  managers  are  interested  generally 
in  answers  to  questions  such  as:  (1)  Who 
are  the  people  at  the  highest  risk  and 
why?  (2)  What  is  the  average  risk  or 
distribution  of  risks  for  individuals  in 
the  population  of  interest?  and  (3)  What 
are  they  doing,  where  do  they  live,  etc., 
that  might  be  putting  them  at  this  higher 
risk? 

Exposure  and  reproductive  risk 
descriptors  for  individuals  are  intended 


to  provide  answers  to  these  questions. 
To  describe  the  range  of  risks,  both 
high-end  and  central  tendency 
descriptors  are  used  to  convey  the 
distribution  in  risk  levels  experienced 
by  different  individuals  in  the 
population.  For  the  Agency's  purposes, 
high-end  risk  descriptors  are  plausible 
estimates  of  the  individual  risk  for  those 
persons  at  the  upper  end  of  the  risk 
distribution.  Given  limitations  in 
current  imderstanding  of  variability  in 
individuals'  sensitivity  to  agents  that 
cause  reproductive  toxicity,  high-end 
descriptors  will  usually  address  high- 
end  exposure  or  dose.  Conceptually, 
high-end  exposure  means  exposure 
above  approximately  the  90th  percentile 
of  the  population  distribution,  but  not 
higher  than  the  individual  in  the 
population  who  has  the  highest 
exposure.  ([Central  tendency  descriptors 
generally  reflect  central  estimates  of 
exposure  or  dose.  The  descriptor 
addressing  central  tendency  may  be 
based  on  either  the  arithmetic  mean 
exposure  (average  estimate)  or  the 
median  exposure  (median  estimate), 
either  of  which  should  be  clearly 
labeled.  The  selection  of  which 
descriptor(s)  to  present  in  the  risk 
characterization  will  depend  on  the 
available  data  and  the  goals  of  the 
assessment. 

VI.C.2.  Population  Exposure 

Population  risk  refers  to  assessment  of 
the  extent  of  harm  for  the  population  as 


a  whole.  In  theory,  it  can  be  calculated 
by  summing  the  individual  risks  for  all 
individuals  within  the  sul^ect 
population.  That  task  requires  more 
infcMination  than  is  usually  available. 
Questions  addressed  by  descriptins  of 
population  risk  for  reproductive  effects 
would  include:  What  portion  of  the 
population  is  within  a  specified  range  of 
some  reference  level,  e.g.,  exceeds  the 
Rfl)  (a  dose),  the  RiC  (a  concentration), 
or  other  health  concern  level? 

For  reproductive  effects,  risk 
assessment  techniques  have  not  been 
developed  generally  to  the  point  of 
knowing  how  to  add  risk  probabilities, 
although  Hattis  and  Silver  (1994)  have 
proposed  approaches  for  certain  case- 
specific  situations.  Therefore,  the 
following  descriptor  is  usually 
appropriate:  An  estimate  of  the 
percentage  of  the  population,  or  the 
number  of  persons,  above  a  specified 
level  of  risk  or  within  a  specified  range 
of  some  reference  level  (e.g.,  exceeds  the 
RfD.  RfC,  LOAEL,  or  other  specific  level 
of  interest),  llie  RfD  or  RiC  is  assumed 
to  be  a  level  below  which  no  significant 
risk  occurs.  Therefore,  infonSiation  from 
the  exposure  assessment  on  the 
populations  below  the  RfD  or  RiC  ("not 
likely  to  be  at  risk")  and  above  the  RfD 
or  Rfc  ("may  be  at  risk")  may  be  useful 
information  for  risk  managers. 
Estimating  the  number  of  piersons 
potentially  removed  from  the  "may  be  at 
risk"  category  after  a  contemplated 
action  is  taken  may  be  particularly 
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useful  to  a  risk  managn  considoring 
possible  actions  to  ameliorate  risk  nr  a 
populatioa.  This  descriptor  must  tM 
obtained  through  measuring  or 
simulating  the  population  distrlbutian. 

VI.C.3.  Margin  of  Exposure 

In  the  risk  characterixation,  doee- 
responae  information  and  the  human 
exposure  estimates  may  be  combined 
either  by  comparing  the  RiD  or  MC  and 
the  human  axposuie  estimate  or  by 
calculating  the  margin  of  exposuie 
(MOE).  The  MOE  is  the  ratio  of  the 
NOAEL  or  benchmark  dose  from  the 
most  appropriate  or  sensitive  species  to 
the  estimated  human  expoeura  level 
from  all  potential  sources  (U.S.  EPA, 
loesa).  Ifa  NOAEL  Is  not  available,  a 
LOAEL  may  be  uaed  In  the  calculadon 
of  the  MOE,  but  consideration  for  the 
acceptability  would  be  difSarant  than 
when  a  NOAEl.  is  used.  Considerations 
for  the  acceptability  of  the  MOE  am 
similar  to  those  for  the  selection  of 
uncertainty  foctora  applied  to  the 
NOAEL.  LOAEL.  or  the  benchmark  dose 
for  the  derivation  of  an  RfD.  The  MOE 
is  presented  along  with  the 
characteriration  of  the  database, 
including  the  strangths  and  weaknesses 
of  the  toxicity  and  exposure  data,  the 
number  of  species  aflacted,  and  the 
information  on  dose  response,  route, 
timing,  and  duration.  The  RfD  or  RIC 
comparison  with  the  human  exposure 
estimate  and  the  calculation  of  the  MOE 
are  conceptually  similar,  but  may  be 
used  in  different  regulatory  situations. 

The  choice  of  approach  is  dependent 
on  several  factors,  including  the  statute 
involved,  the  situation  being  addreased, 
the  database  used,  and  the  needs  of  the 
decisionmaker.  The  RfD.  RfC,  or  MOE 
are  considered  along  with  other  risk 
assessment  and  risk  management  issues 
in  making  risk  management  decisions, 
but  the  scientific  issues  that  should'be 
taken  into  account  in  establishing  them 
have  been  addressed  here. 

VLC.4.  Distribution  of  Exposure  and 
Risk  for  Different  Subgroups 

A  risk  manager  might  also  ask 
questions  about  the  distribution  of  the 
risk  burden  among  various  segments  of 
the  subie(.-t  population  such  as  the 
following:  How  do  exposure  and 
reproduc:tive  risk  impact  various 
subgroups?  and  What  is  the  population 
risk  of  a  particular  subgroup?  Questions 
about  the  distribution  of  exposure  and 
reproductive  risk  among  such 
population  .segments  require  additional 
risk  descriptors. 

Highly  Exposed 

The  purpose  of  this  measure  is  to 
describe  the  upper  end  of  the  exposure 


dlatributkn.  alloMring  riak  managan  to 
evaluate  whether  caitaln  buUviduak  ara 
at  dlaproportlooataly  high  or 
unacoeptably  high  risk.  The  objective  Is 
to  look  at  the  upper  and  of  the  aoipoaura 
dlstributioo  to  darlve  a  raallatlc  eatimata 
of  relatively  highly  axpoaed 
lndividual(s).  Tbm  "hioh  and"  of  the  riak 
distribution  has  bean  defined  (HaUcht. 
1092:  Browner.  1905)  as  above  the  00th 
parcantlla  of  the  actual  (either  maawirad 
or  estimated)  distribution.  Whenever 
poaaible.  It  is  important  to  axpreas  the 
number  or  proportion  of  individuals 
who  comprlae  the  selected  highly 
expoaed  group  and.  If  data  are  available, 
discuss  toe  potential  for  expoauie  at  ftiU 
hiflher  levels. 

Highly  expoaed  subgroups  can  be 
identified  and,  where  poaaible, 
charactariaed,  and  the  magnitude  of  risk 
quantised.  This  deacriptor  is  useful 
when  there  is  (or  is  expected  to  be)  a 
subgroup  experiencing  significantly 
different  exposures  or  doses  from  thoee 
of  the  larger  population.  These 
subpopulations  may  be  identified  by 
age.  sex,  lifestyle,  economic  factore.  or 
other  demographic  variables.  For 
example,  toddwn  who  play  in 
contaminated  soil  and  consumen  of 
large  amounts  of  fish  repreaent 
subpopulations  that  may  have  greater 
exposures  to  certain  agents. 

if  population  data  are  absent,  it  will 
often  be  possible  to  describe  a  scenario 
representing  high-end  exposures  using 
'  upper  percentile  or  judgment-besed 
values  for  exposure  variables.  In  these 
instances,  caution  should  be  taken  not 
to  overestimate  the  high-end  values  ifa 
"reasonable"  exposure  estimate  is  to  be 
achieved. 

Hig/i/y  Susceptible 

Highly  susceptible  subgroups  also  can 
be  identified  and,  if  possiole, 
characterized,  and  the  magnitude  of  risk 
quantified.  This  descriptor  is  useful 
when  the  sensitivity  or  susceptibility  to 
the  effect  for  specific  subgroups  is  (or  is 
expet.ied  to  be)  significantly  different 
from  that  of  the  larger  population. 
Therefore,  the  purpoee  of  this  meesure 
is  to  quantify  exposure  of  identified 
sensitive  or  susceptible  populations  to 
the  agent  of  concern.  Sensitive  or 
susceptible  individuals  are  those  within 
the  exposed  population  at  increased  risk 
of  expressing  the  adverse  effect. 
Examples  might  be  pregnant  or  lactating 
women,  women  with  reduced  oocyte 
numbers,  men  with  "borderline"  sperm 
(x>unts.  or  infants.  To  calculate  risk  for 
these  subgroups,  it  will  be  necessary 
sometimes  to  use  a  different  dose- 
response  relationship;  e.g.,  upon 
exposure  to  a  chemical,  pregnant  or 
lactating  women,  elderly  people. 


chlldran  of  vaiyiag  agaa.  and  people 
with  certain  illnasaos  may  aadi  be  more 
aanaitive  than  the  population  as  a 
whofe. 

In  general,  not  anou^  is  understood 
about  the  mechanisms  of  toxicity  to 
idantify  sanaitive  subgroups  ktr  moat 
agantt,  although  fiKton  such  as  ago. 
nutrition,  personal  habits  (e.g..  smoking. 
ooQsumpdon  of  alcohol,  and  abuse  of 
drugs),  flodsting  dlsoase  (eg.,  diabetee  or 
aexually  tFanamltted  dlaeaaea).  or 
genetic  polymorphlanu  may  predispose 
some  individuals  to  be  mcne  sensitive  to 
the  reproductive  effects  of  various 
agants. 

h  is  important  to  consider,  however, 
that  the  Agency's  currant  mathods  for 
devek^ing  reference  doees  and 
reference  coocantntions  (RfDs  and 
RlCs)  ara  daaigned  to  protect  sensitive 
populations.  If  data  on  sensitive  human 
populations  are  available  (and  there  is 
confidence  in  the  quality  of  the  data), 
then  the  RfD  is  based  on  the  dose  level 
at  which  no  advene  effects  are  observed 
in  the  sensitive  population.  If  no  such . 
data  are  availabM  (for  example,  if  the 
Rfl}  is  developed  using  data  fit>m 
humans  of  average  or  unknown 
sensitivity),  then  an  additional  3-  to  10- 
fold  fector  may  be  uaed  to  account  for 
variability  between  the  average  human 
response  and  the  response  of  more 
sensitive  individuals  (see  Section  IV). 

Generally,  selection  of  the  population 
segments  to  consider  for  high 
suaceptibility  is  a  matter  of  either  a 
prior  interest  in  the  subgroup  (e.g., 
environmental  juatioe  considerations), 
in  which  case  the  risk  assesaor  and  risk 
manager  can  (ointly  agree  on  which 
subgroups  to  highlight,  or  a  matter  of 
discovery  of  a  sensitive  or  highly 
exposed  subgroup  during  the 
assessment  process.  In  either  case,  once 
identified,  the  subgroup  can  be  treated 
as  a  population  in  itself  and 
characterized  in  the  same  way  as  the 
larger  population  using  the  descriptore 
for  population  and  individual  risk. 

VI.C.S.  Situation-Spedfic  Information 

Presenting  situation-specific  scenarios 
for  important  exposure  situations  and 
subpopulations  in  the  forin  of  "what 
if?"  questions  may  be  particularly  useful 
to  give  perapective  to  risk  managers  on 
(KMsible  future  events.  The  question 
being  asked  in  these  cases  is,  for  any 
given  exposure  level,  what  would  be  the 
resulting  number  or  proportion  of 
individuals  who  may  be  exposed  to 
levels  above  that  value? 

"What  if  •   •   •?"  questions,  such  as 
those  that  follow,  can  be  used  to 
examine  candidate  risk  management 
options: 
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•  What  are  the  reproductive  risks  ifa 
pesticide  applicator  applies  this 
pesticide  without  using  protective 
equipment? 

•  What  are  the  reproductive  risks  if 
this  site  becomes  residential  in  the 
future? 

•  What  are  the  reproductive  risks  if 
we  set  the  standard  at  100  ppb? 

Answering  such  "what  it?  '  questions 
involves  a  calculation  of  risk  based  on 
specific  combinations  of  factors 
postulated  within  the  assessment.  The 
answers  to  these  "what  if?"  questions 
do  not,  by  themselves,  give  information 
about  how  likely  the  combination  of 
values  might  be  in  the  actual  population 
or  about  how  many  (if  any)  persons 
might  be  subjected  to  the  potential 
futiu«  reproductive  risk.  However, 
information  on  the  likelihood  of  the 
postulated  scenario  would  be  desirable 
to  include  in  the  assessment. 

When  addressing  projected  changes 
for  a  population  (either  expected  future 
developments  or  consideration  of 
different  regulatory  options),  it  usually 
is  appropriate  to  calculate  and  consider 
all  the  reproductive  risk  descriptors 
discussed  above.  When  central  tendency 
or  high-end  estimates  are  developed  for 
a  scenario,  these  descriptors  should 
reflect  reasonable  expectations  about 
future  activities.  For  example,  in  site- 
specific  risk  assessments,  fiiture 
scenarios  should  be  evaluated  when 
they  are  supported  by  realistic  forecasts 
of  fiiture  land  use,  and  the  reproductive 
risk  descriptors  should  be  developed 
within  that  context. 

VI.C.6.  Evaluation  of  the  Uncertainty  in 
the  Risk  Descriptore 

Reproductive  risk  descriptore  are 
intended  to  address  variability  of  risk 
within  the  population  and  the  overall 
adverse  impact  on  the  population.  In 
particular.  diRierenoes  between  high-end 
and  central  tendency  estimates  reflect 
variability  in  the  population  but  not  the 
scientific  imcertainty  inherent  in  the 
risk  estimates.  As  discussed  above  there 
will  be  uncertainty  in  all  estimates  of 
reproductive  risk.  These  uncertainties 
can  include  measurement  uncertainties, 
modeling  uncertainties,  and 
assumptions  to  fill  data  gaps.  Risk 
assessors  should  address  the  impact  of 
each  of  these  factore  on  the  confidence 
in  the  estimated  reproductive  risk 
values. 

Both  qualitative  and  quantitative 
evaluations  of  imcertainty  provide 
useful  information  to  usera  of  the 
assessment.  The  techniques  of 
quantitative  uncertainty  analysis  are 
evolving  rapidly  and  both  the  SAB 
(Loehr  and  Matanoski.  1993)  and  the 
NRC  (1994)  have  urged  the  Agency  to 


incorporate  these  techniques  into  its 
risk  analyses.  However,  it  should  be 
noted  that  a  probabilistic  assessment 
that  uses  only  the  assessor's  best 
estimates  for  distributions  of  population 
variables  addresses  variability,  but  not 
uncertainty.  Uncertainties  in  the 
estimated  risk  distribution  need  to  be 
evaluated  separately.  An  appfoach  has 
been  proposed  for  estimating 
distribution  of  imcertainty  in^noncancer 
risk  assessments  (Baird  et  al.ri996). 

VI.D.  Summary  and  Research  Needs 

These  Guidelines  summarize  the 
procedures  that  the  EPA  will  follow  in 
evaluating  the  potential  for  agents  to 
cause  reproductive  toxicity.  They 
discuss  the  assumptions  that  must  be 
made  in  risk  assessment  for 
reproductive  toxicity  because  of  gaps  in 
our  knowledge  about  underlying 
biologic  processes  and  how  tiiese 
compare  across  species.  Research  to 
improve  the  interpretation  of  data  and 
interspecies  extrapolation  is  needed. 
This  research  includes  studies  that:  (1) 
more  completely  characterize  and 
define  female  and  male  reproductive 
endpoints.  (2)  more  completely 
characterize  the  types  of  developmental 
toxicity  possible,  (3)  evaluate  the 
interrelationships  among  endpoints,  (4) 
examine  quantitative  extrapolation 
between  endpoints  (e.g.,  sperm  count) 
and  function  (e.g.,  fertility),  (5)  provide 
a  better  understanding  of  the 
relationships  between  reproductive 
toxicity  and  other  forms  of  toxicity,  (6) 
explore  pharmacokinetic  disposition  of 
the  tajrget.  and  (7)  examine  mechanistic 
phenomena  related  to  pharmacokinetic 
disposition.  These  types  of  studies, 
along  with  further  evaluation  of  a 
nonlinear  dose-response  for  susceptible 
populations,  should  provide  methods  to 
more  precisely  assess  risk. 
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Part  B.  Baapoaae  to  Soanca  Aihriaary 
Boavd  and  PoUic  Coaunmto 

/.  Introduction 

A  notjoe  of  availability  for  public 
comment  of  theae  Guidelines  was 
published  in  the  Fadaral  K^gislv  (FR) 
in  February  1994.  Seven  responaes  were 
received.  These  Guidelines  were 
presented  to  the  Environmentel  Heahh 
Committee  of  the  Science  Advisory 
Board  (SAB)  on  July  19, 1994.  The 
report  of  the  SAB  was  provided  to  the 
Agency  in  May  190S,  with  hirther 
communication  from  the  SAB  Executive 
Committee  provided  in  December  1995. 

The  SAB  and  publk  comments  were 
diverse  and  represented  varying 
perspectives.  Many  of  the  onnments 
were  favorable  and  e^qnesaed  agreement 
with  positions  taken  in  the  proposed 
guidelines.  A  number  of  the  comments 
addressed  items  that  were  more 
pertinent  to  testing  guidance  than  risk 
assessment  guidance  or  were  otherwise 
beyond  the  scope  of  these  Guidelines. 
Some  of  those  were  gmflric  issues  that 
are  not  system  specific.  Others  were 
topics  that  have  not  been  developed 
sufficiently  and  should  be  viewed  as 
research  issues.  There  were  cooflicting 
views  about  the  need  to  provide 
additional  detailed  guidance  about 
decision-making  in  the  evaluation 
process  as  oppoBed  to  promoting 
extensive  use  of  scientific  Judgment 
Also,  comments  provided  specific 
suggestions  for  clarification  of  details. 

n.  Response  to  Science  Advisory  Board 
Comments 

In  goieral,  the  SAB  found  "the  overall 
scientific  foundations  of  the  draft 


mada  to  improve  sped  Be  i 
The  SAB  reoommided  diat  EPA 
retain  separate  aectlaos  fur 
ideiitificatioo  and  doae  raspcwie 
asaeaament  in  the  draft  guideUnaa.  In 
subaequmt  meetings  involving  the  SAB 
Executive  Committee,  members  of  the 
Clean  Air  Scientific  Adviaory 
Committae,  and  the  Enviionmantal 
Health  Committae,  this  issue  was 
explored  further.  After  discuaslon,  the 
SAB  agreed  with  expanding  the  heard 
identincatiao  to  include  oertaio 
components  of  the  doae  responae 
assessment  The  resulting  heard 
characterization  provides  an  evaluatian 
of  hazard  within  the  context  of  the  doae, 
route,  timing,  and  duration  of  exposure. 
The  next  step,  the  doae  responae 
analysis,  quantitatively  evaluates  the 
relaticKisfaip  between  dose  or  exposure 
and  severity  or  probability  of  effact  in 
humans.  EPA  has  revised  these 
Guiddines  to  reflect  that  position  whidi 
is  omsistent  also  with  the  1994  NRC 
report,  Science  and  Judgment  in  Risk 
Assessment.  The  SAB  suggested  an 
alternative  scheme  for  characterizing 
health  effects  data  in  Table  5.  The 
Agency's  intmt  bxr  Table  5  is  not  to 
characterize  the  available  data,  but 
rathw  to  iu<^  whether  the  database  is 
sufficient  to  proceed  further  in  the  risk 
assessment  process.  The  text  has  been 
modified  to  clarify  the  intended  use  of 
this  tablB  and  to  ensure  that  it  is 
consistent  with  the  reorganization  of  the 
Guidelines  into  separate  hazard 
diaracterizatiaa  and  quantitative  doae- 
response  analysis  sectitms. 

The  SAB  supported  the  oanoept  of 
using  8  gender  neutral  default 
assumption,  but  indicated  that  more 
discussion  to  support  this  assumption 
was  needed.  In  particular,  the 
Committee  indicated  that  a  fuller 
discussion  is  needed  on  "information  to 
the  contrary"  (to  obviate  the  need  for 
making  this  default  assumption),  as  well 
as  additional  guidance  for  using  this 
and  other  default  assmnptions  in  risk 
characterization.  The  Agency  agrees 
with  this  recommoHlation  and  provides 
further  guidance  on  the  use  of  the 

Ender  neutral  default  assumption.  In 
eping  with  recent  Agency  guidance 
on  risk  characterization,  discussion  on 
the  use  of  default  assumptions  has  been 
expanded  in  the  risk  chuacterizaticm 
section  of  these  Guidelines. 

The  SAB  in  its  reviews  of  the 
reproductive  toxicity  and  neurotoxicity 
risk  assessment  guidelines  discussed 
assumptions  about  the  bdiavior  of  the 
doae-response  curve.  Tlie  SAB's  advice 
has  been  that  the  Agmcy  examine 
available  data  first,  and  (mly  use 
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nonlinear  behavior  as  a  default  if 
available  data  do  not  define  the  doee- 
response  curve.  The  SAB  also 
recommended  that  the  benchmark  dose 
method  be  considered  as  a  possible 
alternative  to  the  NOAEIVLOAEL 
approach.  The  Agency  agrees. 

The  SAB  recommended  that  more 
discussion  be  devoted  to  the  issue  of 
disruption  of  endocrine  systems  by 
environmental  agents.  The  section  on 
Endocrine  Evaluations  has  been 
expanded  to  include  endocrine 
disruption  of  the  reproductive  system 
during  development  in  addition  to 
effects  on  adults. 

The  SAB  supported  the  principle  in 
the  Guidelines  that  more  than  one 
negative  study  is  necessary  to  judge  that 
a  chemical  is  imlikely  to  pose  a 
reproductive  hasard.  That  principle  has 
been  retained  and.  as  recommended  by 
the  SAB,  an  explicit  statement  included 
that  data  firom  a  second  species  are 
necessary  to  determine  that  sufficient 
information  is  available  to  indicate  that 
an  agent  is  imlikely  to  pose  a  hazard. 

The  SAB  recommended  that  the  topic 
of  susceptible  populations  be  expanded 
and  that  the  Guidelines  should  indicate 
that  relevant  information  be 
incorporated  into  risk  assessments  when 
possible.  To  address  this  issue,  the 
Agency  has  emphasized  potential 
differences  in  risks  in  children  at 
different  stages  of  development,  females 
(including  pregnant  and  lactating 
females),  and  males,  and  indicated  that 
relevant  information  on  differential 
risks  for  susceptible  populations  should 
be  included  in  the  risk  characterization 
section  when  available.  When  specific 
information  on  differential  risks  is  not 
available,  the  Agency  will  continue  to 
apply  a  default  uncertainty  fector  to 
account  for  potential  diffiarences  in 
susceptibility. 


The  SAB  recomoiended  diet  the 
Agency  provide  toon  specific  guidance 
for  exposure  assessment  Issues  that  arise 
when  characterizing  exposure  for 
reproductive  toxicants.  The  Agency 
agrees  and  has  indicated  that  an 
exposure  aaaessmoit:  include  a 
statement  of  purpose,  scope,  level  of 
detail,  and  approach  used;  present  the 
estimate  of  exposure  and  dose  by 
pathway  and  route  for  individuals. 
populati<m  segments,  and  populations 
in  a  manner  appn^riate  for  the 
intended  risk  characterization;  and 

Erovide  an  evaluation  of  the  overall 
ivel  of  confidence  (including 
consideration  of  uncertainty  actors)  in 
the  estimate  of  exposure  and  dose  and 
the  ccMiclusions  drawn.  The  SAB 
recommended  that  the  ^X  discussion 
be'  modified  to  address  specific 
circumstances  where  the  administered 
dose  and  the  "efiiactive  doee"  are  known 
to  be  different.  The  discussion  has  been 
modified  to  emphasize  tliat 

Eharmacokinetic  data,  when  available, 
B  utilized  to  address  such  instances. 
The  SAB  recommended  that  the 
Agency  expand  substantially  the 
discussion  of  overall  strategy  to  evaluate 
exposure  from  mixtures,  exposures  to 
multiple  single  agents,  and  exposures  to 
the  same  agent  via  different  routes.  It  is 
anticipated  that  this  type  of  information 
will  be  addressed  in  thie  Agency's 
upcoming  revisions  to  the  chemical 
mixture  guidelines. 

in.  Response  to  Public  Comments 

In  addition  to  numerous  supportive 
statements,  several  issues  were 
indicated  although  each  issue  was 
raised  by  a  very  limited  number  of 
submissions.  Use  of  the  benchmark  dose 
was  supported  along  with  the 
suggestion  that  the  amount  of  text  could 
be  reduced  on  that  subject.  The  text  has 


been  reduced  and  lefiBranoe  made  to  the 
report.  The  Use  of  tlM  Benchmaii^  Dose 
Approach  in  Health  Risk  Assessment 
(U.S.  EPA.  1995b).  A  request  was  made 
for  increased  emphasis  on  paternally, 
mediated  eQiacts  rai  o&pring.  The  text 
in  that  section  has  been  expimded  to 
provide  additional' discussion  and 
refiarenoes.  Concern  was  expressed 
sbout  the  existence  of  constraints  on  the 
use  of  professional  judgment  in  the  risk 
assessment  process,  perticularly  in 
determining  the  lelevanoe  and 
suffidmcy  of  the  database,  in 
evaluating  biological  plausibility  of 
statistically  dlffnent  effects,  and  in  the 
determination  of  uncertainty  fiK:tor8. 
Requests  also  have  been  made  to 
provide  additional  criteria  for  when  and 
under  what  conditions  the  risk 
assessment  process  will  be  used.  These 
Guidelines  emphasize  the  importance  of 
using  scientific  judgment  throughout 
the  risk  assessment  process.  They 
provide  flexibility  to  permit  EPA's 
offices  and  regions  to  develop  specific 
guidance  suited  to  their  particular 
needs.  The  comment  was  made  that  the 
exposure  asaessment  and  risk 
characterization  sections  were  not 
developed  as  well  as  the  rest  of  the 
document.  In  1992,  EPA  published 
Guidelines  for  E^qposure  Assessment 
(U.S.  EPA,  1992)  that  were  intended  to 
apply  generically  to  ncmcanoer  risk 
assessments.  These  Guidelines  only 
address  aspects  of  exposure  that  are 
specific  to  reproduction  and  have  been 
developed  suiCBciently.  The  risk 
characterization  section  has  been 
expanded  substantially  to  reflect  the 
recent  guidance  provided  within  EPA 
for  application  in  all  risk  assessments. 

(FR  Doc  96-27473  Piled  10-30-06;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoaatQuard 

Privacy  Act  of  1974:  Annual 
Publication  of  Syalsma  of  nacorda 

AOBICY:  Coast  Guard  (USCG), 
Department  of  Traiuportation  (DOT). 
ACTION:  Notice  of  minor  changes  to 
systems  of  records  notices. 

SUMMARY:  In  accordance  with  Office  of 
Management  and  Budget  Qrcular  A- 
130.  Appendix  I  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals."  DOT  is 
publishing  minor  changes  to  its  notices 
of  systems  of  records. 
EFFECTIVE  DATE:  October  31.  1996. 
FOR  FURTHER  tlFORMATION  CONr  ACT: 
Crystal  M.  Bush.  U.S.  Department  of 
Transportation,  400  7th  Street.  SW., 
Washington.  DC  20590.  202-366-«713. 
SUPPLEMBirARY  WFOtmAVCti:  DOT  has 
completed  the  annual  review  of  its 
systems  of  reccmls  and  is  publishing 
minor  changes. 

Dated:  October  21, 1996. 
OyaUl  M.  Buali, 

Privacy  Act  Coordinator. 

The  following  lista  all  currently  active 
USCG  Privacy  Act  Systems. 

DOT^CO  901 


Auxiliary  Management  InformatioD 
System  (AUXMIS). 

SVSTEM  LOCATION: 

Department  of  Transportation  (DOT), 
Commandant  (G-OPB),  United  States 
Coast  Guard  (CG),  Office  of  Boating 
Safety.  2100  2nd  Street.  SW.  Room 
3112.  Washington,  DC  20593-0001. 

CATCOOWri  OF  M0IVINIAL8  COVERB)  SY  TME 
SYSTEM: 

All  present  Coast  Guard  Auxiliarists. 
All  Auxiliarists  disenroUed  since  1974. 

CATCQCMES  OF  RECOMM  M  TME  SYSTBC 

Personal  information  (name,  address, 
birth  date.  Social  Security  Number 
(SSN),  phone  number). 

Auxiliary  qualifications  information 
(Instructor,  Examiner,  Specialty). 

Auxiliary  activities  information 
(patrols  conducted,  classes  taught). 

Information  on  boats,  radio  stations  or 
aircraft  owned  by  Auxiliarists. 

ROUnNE  USES  OF  ReCOROS  KUMTASCO  M  THE 
SYSTEM,  mOLMOma  CATEQOMCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  uses: 

Cumulative  unit  and  individual 
activity  summaries  for  use  as  a 
management  tool  by  all  Auxiliary  units. 

Identification  cards  for  all  Auxiliary 
members.  Alphabetical  nationwide 


crose-reierenoe  listing  for  use  by 
haadqusitan  and  dii^ct  office  staffs. 

Muling  labels  for  district  mailings  to 
auxiliari^  An  annual  member 
summary  of  all  information  on  ssch 
member  which  is  mailed  directly  to  the 
membw  concerned. 

Used  by:~ 

District  Directors  of  Auxiliary. 

Chief  Director  of  Auxiliaiv. 

All  elected  and  appointed  offioKS  of 
the  Auxiliary.  See  Department  of 
Transportation  Prefotory  Statement  <A 
Genenl  Routine  Uses. 


81  THE 


AUXMIS  master  records  contain 
perstmal  and  activity  infonaatian 
concerning  USiOG  Auxiliarists  and 
Director  of  Auxiliary  (mRAUX).  Badi 
person's  record  consists  of  500 
characters.  The  approximately  50.000 
records  which  are  stored  in  the  system 
presently  are  stored  on  both  magnetic 
tape  and  magnetic  disk. 


The  current  AUXMIS  master  file 
residing  on  magnetic  disk  is  retrieved  bv 
number  and  name  of  the  individual  ana 
can  be  ecoeaaed  by  those  Directon  of 
Auxiliary  with  access  to  the  AMDAHL 
mainfirame  system  at  any  time.  Those 
DKAUX  without  access  to  the 
AMDAHL  mainframe  can  request 
inquirifM  to  be  done  at  the  central  site 
by  the  Auxiliary.  Boating,  and 
Consumer  ACEaiis  Division  (G-^AB)  of 
Office  of  Navigation  Safisty  and 
Waterway  Services  (G^AB). 

SAFEQUAROS: 

The  master  files  cannot  be  accessed 
without  the  proper  control  cards.  All 
DIRAUX  and  Chief.  Director  of 
Auxiliary  have  the  means  available  to 
access  the  master  files. 


RETBmONANDI 

Retention  of  weekly  tape  files  is  180 
days  at  which  time  they  are  erased. 
Retention  of  disk  files  is  1  week,  and 
then  updated.  Retention  of  the  year-end 
tape  file  is  permanent. 

SYSrai  MANAOBR(S)  AND  AOORGBS: 

Commandant  (G-OPB),  United  States 
Coast  Guard.  Chief,  Office  of  Boating 
Safety  (G-OPB).  2100  2nd  Street.  SW.. 
Washington.  DC  20593-0001. 

Written  request  must  be  signed  by  the 
individual. 

NOTVWATION  PROCaMRE: 

Commandant  (&-SII-2),  United  States 
Coast  Guard  Headquarters.  Program 
Support  Division,  2100  2nd  Street.  SW., 
Washington.  DC  20593-0001. 


Individuals  in  tike  Auxiliary  have 
their  record  available  on  a  quarteriy 
basis  in  the  Flotilla  Roster  produced  for 
their  flotilla.  All  information  except  the 
Social  Security  Number  and  date  of 
birth  is  on  the  Flotilla  Rostw.  On  an 
annual  basis,  the  member  receives  a 
persimal  report  amoeming  himself  cmly 
w^ch  contains  all  elementa  of  his 
record.  At  any  time  during  the  year, 
members  of  the  Auxiliary  can  request 
through  the  DIRAUX  where  attached  for 
access  to  their  member's  lacket  retained 
by  DIRAUX  or  can  request  a  report  in 
the  annual  report  format 


Record  content  can  be  omtested  at 
any  time,  and  if  error  is  found  all 
DIRAUX  have  the  means  to  correct 
individual  records.  Members  are 
provided  the  means  to  correct  their  own 
address,  SSN's,  name  and  phone 
numbers  and  occupations. 

RBDOWD  SOURCE  CATPOORKI. 

All  records  pertaining  to  Auxiliarista 
are  derived  from  forms  which  are  filled 
out  by  the  individuals  involved  on  a 
voluntary  basis. 

DOT/CQ608 


Motorboat  Registration. 

SYSTEM  LOCATVM: 

Department  of  Transportation  (DOT). 
Commandant  (G-OPB).  United  States 
Coast  Guard  (CG).  2100  2nd  Street.  SW.. 
Wanhington.  DC  20593-0001. 

CATBQ0RK8  OF  SaXVIMAia  COVERED  BY  THE 


Boat  owner  registering  fw  the 
issuance  of.boet  identification  numbers 
for  boata  recorded  in  the  States  of 
Washington.  Alaska,  and  New 
Hampshire  and  in  America  Samoa. 

CATEOORBS  OF  RBCOROa  Si  THE  SYSTEM: 

Tapes;  (Computer  listings  on  disk 
with  information  on  boat  owner  name, 
address,  and  boat  information). 
Printouts — Same.  Office  files— Same. 


ROUTBK  uses  OF  RECORDS  MABrTASe)  THE 
SYSTBI,  BICUJOSIQ  CATEQORKS  OF  USBIS  AND 
TME  FURFOSeS  OF  SUCH  uses: 

Used  by: 

Authorized  Coast  Guard  Personnel 
involved  in  the  Coast  Guard  boating 
safety  program,  to  renew  old 
registrations  to  issue  new  number  to  all 
motorboats.  The  purpose  of  the 
numbering  system  is  for  identification 
of  recreational  boats  in  case  of  accident, 
loss,  theft,  or  abandonment. 

See  Prefatory  Statement  of  General 
Routine  Uses. 
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AND  FRACWCeS  FOR  STORBW, 


OR  RECORDS  S<  THE  STSI'feM. 

storaoe: 

All  records  are  maintained  in  file 
cabinets. 

retrevassjty: 
By  name/number. 

Only  authorized  office  personnel  have 
access  to  subject  files.  All  personnel 
screened  prior  to  allowing  access. 
Building  secured  and  guarded  after  duty 
hours. 

RETENTION  AND  OMFOSAL: 

Records  are  retained  permanently. 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

Chief.  Office  of  Boating  Safety  (G- 
OPB).  Department  of  Transportation. 
United  States  Coast  Guard 
Headquarters.  2100  2nd  Street.  SW. 
Washington.  DC  20593-0001. 

NOnFRATION  PROCEDURE: 

Contact: 

Department  of  Transportation.  United 
States  Coast  Guard  Headquarters. 
Commandant  (G-SII).  2100  2nd  Street. 
SW.  Washington.  DC  20593-0001. 

Written  requests  must  be  signed  by 
the  individual  whose  records  are  being 
requested. 


RECORDS  AC 

Deptulment  of  Transportation.  United 
States  Coest  Guard  Headquarters. 
Commandant  (G-SII-2).  2100  2nd 
Street.  SW.  Washington.  DC  20593- 
0001. 

CON  I ESHNQ  PROCEDURES: 

Same  as  "Records  Access  Procedures" 

RECORD  SOURCE  CATCQORCS: 
Individual  applicant. 

DOT/CQ  SOS 


Recreational  Boating  Law 
Enforcement  Case  Files. 

SYSTBI  LOCATION: 

Department  of  Transportation.  United 
States  Coast  Guard  (CG),  Coast  Guard 
District  Offices  and  Headquarters  unit 
offices  for  records  of  incidents  in  their 
localities. 

cateoores  of  sanvinmts  covered  by  the 
system: 

Owners/operators  of  vessels  found  in 
violation  of  Federal  recreational  boating 
laws  or  regulations. 

CATEQORCS  OF  RECORDS  SI  TME  SYSTEM: 

Case  files  ccmtaining  names  of 
violators,  their  addresses  and  social 


security  numbers,  together  with 
descriptions  of  boata  and  notatlcms  of 
the  alleged  violations  of  Federal  boating 
laws,  and  copies  of  oorrespcHidence 
relating  to  the  disposition  of  any  penalty 
involved. 


Coast  Guard  Headquarters.  2100  2nd 
Street.  SW.  Washington.  IX  20593- 
0001. 


MABfTASCDBITNE 

OFI 


IIUUIBa.  USil  Of  HTCORDS 
SYSTEI^  SCUaSNO  CA 
TME  PURPOSES  OF  SUCH 

Information  contained  in  this  system 
is  used  by  authorized  Coast  Guard 
employees  in  performance  of  their 
duties  to  determine  the  appropriate 
enforcement  action  to  be  taken  by  the 
Coast  Guard  in  individual  cases  as  well 
as  providing  a  record  of  repeated 
offenders. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 

DMCLOSURE  TO  CONSUMBI  REFORTSM 


Disclosures  pursuant  to  5  U.S.C. 
552(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  (collecting  on  behalf  of  the  U.S. 
Government)  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1982  (31  U.S.C 
3701(a)(3)). 

POUCCS  AND  PRACTICES  FOR  STORSMl, 
IILTISEVBIQ,  ACCESSSIQ,  RETASSNQ,  AND 
I  OF  RECOROS  SI  THE  SYSTBC 


storaoe: 

Information  in  this  system  is 
maintained  on  index  cards,  in  logbooks, 
and  file  folders. 

retrkvabsjty: 

Information  is  retrieved  by  name  of 
individual  in  alphabetical  file,  or  by 
civil  fwnalty  case  number. 

SAFEQUAROS: 

Information  available  only  to 
authorized  pe'vonnel.  Files  maintained 
in  office  in  building  which  is  secured 
during  non-working  hours  and  which 
has  a  roving  guard  patrol. 

RETENTION  AND  DHFOSAL: 

Records  in  system  maintained  for 
three  years  before  disposal  by 
mutilation  or  burning.  Records  on 
reported  warnings  are  destroyed  after  1 
year  (paper  files). 

SYSTEM  MANAOERW  AND  ADDRESS: 

Commandant  (G-OPB).  Chief.  Office 
of  Boating  Safaty.  Department  of 
Transportation.  United  States  Coast 
Guard  Headquarters.  2100  2nd  Street. 
SW.  Washington.  DC  20593-0001. 

NOmCATION  PROCSNIRE: 

Department  of  Transportation. 
Commandant  (G-Sn).  United  States 


Procedures  may  be  obtained  by 
writing  to  or  visiting  the  local  Coast 
Guard  District  or  Unit  where  incident 
occurred.  Proof  of  identity  %vill  be 
required  prim  to  release  of  records.  A 
military  identification  card,  driver^ 
license  or  similar  document  is 
considered  suitable  identification. 


Same  as  "Notification  Procedure." 


Informaticm  obtained  from  reports  of 
Coast  Guard  boarding  officers  and 
marine  safety  investigations  as  well  as 
fitjm  reporta  by  citizens  concerning 
possible  violations  of  law  or  regulation. 


SYSTEM  EXEMPTED  FROM  CaRTABI 
OF  THE  ACT: 

Porticms  of  this  system  may  be  exempt 
from  disclosure  imder  the  provisions  of 
5  U.S.C.  S52a(k)(2)  which  provide  in 
part,  that  investigatory  material 
complied  for  law  enforc«nent  purposes 
may  be  withheld  from  disclosure  to  the 
extent  that  the  identity  of  the  source  of 
the  information  would  be  revealed  by 
disclosing  the  investigatory  rsc(»d,  and 
the  source  has  received  an  express 
guarantee  that  his  identity  would  be 
held  in  confidence,  or  prior  to  the 
efiiective  date  of  this  section,  if  the 
source  received  an  implied  promise  that 
his  identity  would  be  held  in 
confidence. 

DOTACQ  307 


Coast  Guard  Supplement  to  the 
Manual  of  Courts  Martial  Investigations. 

SYSTBI  LOCATION: 

Department  of  Transportation  (DOT). 
Commandant  (G-L)  United  States  Coast 
(CG).  Office  of  Uie  Chief  Counsel.  2100 
2nd  Stieet.  SW.  Washington.  DC  20593- 
0001. 

CATEQORCS  OF  SaXVBUAtS  COVERED  BY  THE 
SYSTBI: 

Military  and  civilian  employees  of  the 
Coast  Guard  and  other  individuals  who 
may  be  involved  in  any  Coast  Guard 
investigation. 

CATEQORCS  OF  RECORDS  Bl  THE  SVSIUL 

Investigations  into  injuries  to  Coast 
Guard  personnel,  mishaps  involving 
vessels,  aircraft  and  vehicles. 

Inddenta  involving  explosions,  for 
loss  or  destruction  of  classified  material. 

Cimunstances  involving  equipment 
failures  and  property  damage,  loss  or 
destruction. 
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Circumstances  involving  violation  of 
standards  of  conduct  personnel. 


MMHTAMeOMTHE 


KNiTME  usa  OF  necoRM 

SVSTBI  MCUJOMa 

TME  punroaa  OF  SUCH 

Used  by  authorized  Coast  Guard 
personnel  in  connection  with  the 
performance  of  their  official  duties 
which  include,  but  are  not  limited  to: 
Accident  prevention,  payment  of 
disability  benefits. 

Reports  are  used  in  connection  with 
the  resolution  of  claims  against  the 
Coast  Guard  as  well  as  claims  asserted 
by  the  government.  Reports  are 
transmitted  to  the  Vetwans 
Administration  to  assist  that  agency  in 
determining  entitlement  to  benefits 
administered  by  it. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 

POUOeS  AND  FKACnCa  FOR  sreMNQ. 
RETMEVSIQ,  ACCCSSSMi,  RCTANMO^  AND 
mSPOeSIQ  OF  RCOOmS  M  THE  SVSTBI: 

storaoe: 

Records  maintained  in  storage 
cabinets  in  division  files  for  three  years 
and  then  forwarded  to  the  Federal 
Records  Depository. 

RETMEVASafrY: 

Card  index  maintained  permitting 
access  to  individual  investigations  by 
listing  identifiable  data  such  as  name  of 
person,  vessel  or  other  facility  involved 
in  investigation. 

SAFEOUAROS: 

Authorized  personnel  are  granted 
access  to  these  records  in  coiuiection 
with  the  performance  of  their  official 
duties.  Records  are  disclosed  to 
members  of  the  public  under  the 
provisions  of  the  FOIA.  These  requests 
are  considered  on  a  case-by-case  basis. 

RETENTION  AND  disposal: 

Records  are  maintained  in  division 
files  for  three  years  and  then  forwarded 
to  Federal  Records  Depository. 

■  VmiMi  MANAOCRiS)  AND  ADDRESS: 

Department  of  Transportation, 
Commandant  (G-L),  U.S.  Coast  Guard 
Office  of  the  Chief  Counsel,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 

NOnFKATION  PROCBNJRE: 

Written  request  must  be  signed  by  the 
individual.  Write  to  or  visit: 

Department  of  Transportation, 
Commandant  (G-SII-2)  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street.  SW,  Washington.  DC  20593- 
0001. 


All  individuals  whose  oonduct  is  the 
subject  of  these  investigations  are 
designated  at  the  outset  as  parties  to 
these  investigations  and  accorded  their 
rights  as  such.  Following  completion  of 
the  investigative  reports,  parties  will  be 
provided  with  copies  upon  request. 

At  all  subsequent  times  pMrties  may 
have  access  to  the  Investigative  records 
by  writing  to  or  visiting  Commandant 
(G-SII-2),  at  the  address  in  'Notification 
Procedure'  above  or  the  local  unit  to 
which  assigned. 

Proof  of  identity  may  be  required 
prior  to  release  of  records.  Military 
identification,  driver's  license  or  similar 
document  will  be  considered  suitable 
identification. 


CONTESTMQ  RECORD  I 

A  party  has  the  right  to  make 
argument  and/or  submit  statements  on 
his  own  behalf  during  the  course  of  an 
investigation  or  subsequent  to  its 
conclusion.  Write  or  visit  locations  as 
indicated  in  "Record  Access 
Procedures." 

RECORD  SOURCE  CATEQORCS: 

Coast  Guard  investigating  officers, 
military  and  civilian  personnel. 

DOT/CQ5M 


Claims  and  litigation. 

SYSTEM  location: 

Department  of  Transportation  (DOT), 
Commandant  (G-L),  United  States  Coast 
Guard  (CG),  2100  2nd  Street,  SW, 
Washington.  DC  20593-0001. 

cateqorcs  of  sovduals  covered  by  the 
svstbm: 

Individuals,  corporations,  insurance 
companies,  estate  administrators. 


CAT! 


of  RECORDS  SI  THE  SYSTBK 


Suits  and  claims  for  and  against  the 
Coast  Guard. 


ROUTSC  USES  OF  RECONOa  MABir  ABCD  St  TME 
SYSTBI,  SICLUDSIO  CATEQORHS  OF  USERS  AM) 
THE  PURFOaCS  OF  SUCH  USES: 

Used  by  cognizant  Coast  Guard 
personnel,  and  attorneys  handling  cases, 
for  review  purposes  and  determination 
as  to  tlie  vahdity  ol  claims. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 

Fouoes  AND  PRAcnces  FOR  STonan, 

RETRKWNQ,  ICCBISaM,  RETASIO.  AW) 
I  OF  RECORDS  SI  THE  J 


fumurr. 

Two  card  index  files,  one  alphabetic 
and  one  numeric,  maintained  for  cross 
reference. 

SAFBOUARPat 

Acosss  is  limited  to  Cosst  Guard  and 
civilian  onployees  of  the  Claims  and 
Litigation  CNvision  granted  in 
connection  with  official  duties. 


Records  maintained  for  five  yeare  and 
then  forwarded  to  the  Federal  Records 
Center.  Card  index  files  retained 
indefinitely. 

SYSTEM  MANAQEn(S)  AND  AOORESS: 

Commandant  (G-4.),  United  States 
Coast  Guard  Headquarters.  2100  2nd 
Street.  SW,  Washington.  DC  20593- 
0001. 

NOmCATION  PROCEDURE: 

Written  request  must  be  signed  by  the 
individual.  Write  or  visit: 

Department  of  Transportation, 
Commandant  (G-Sn-2),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street.  SW,  Washington,  IX:  20593- 
0001. 


Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
Sn)  at  address  in  "Notification 
Prooediu«"  above. 


Same  as  "Record  Access  Procedures." 


Infcxmation  obtained  from  Coast 
Guard  military  and  Civilian  personnel, 
members  of  the  public,  and  Coast  Guard 
investigating  officers. 

DOT/CQ  SM 


Non-Judicial  Punishment  Report 

SYSTEM  location: 

Department  of  Transportation  (DOT). 
Commandant  (G-L).  United  States  Coast 
Guard  (OG).  2100  2nd  Street.  SW. 
Washington.  DC  20593-0001. 

CATCOORCS  OF  SaNVnUALS  COVERED  BY  TTC 


Coast  Guard  military  personnel  who 
have  been  subject  to  non-judicial 
punishment  prooeedings  under  Article 
15,  Uniform  Code  of  Military  Justice. 


CA 


OF  RECORDa  Bl  THE  SVSIESE 


STORAOE: 

File  cabinets. 


Records  of  Proceedings  under  Article 
15,  Uniform  Code  of  Military  Justice. 
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I  OF  RBOOROa  MMHTABKD  Bl  TM^ 
SYBrai^  BWUmNa  CATBQONM  OF  UBBM  AND 
THE  FIflVOBBS  OF  SUCH  uses: 

Used  by  Coast  Guard,  in  connection 
with  military  justice  administration. 
Records  provide  statistical  data 
ccmceming  the  number  of  prooeedings 
held,  units  holding  proceedings, 
ofiianses  committed,  punishments 
imposed,  and  background  data  of 
individuals  cmicemed.  See  DOT 
Prefatory  Statement  of  General  Routine 
Uses. 


ANB  FMcncBS  FOR  sroaan, 


lOF 
VHMAflE: 
File  cabinets. 


BITHEStaiBML 


Byname. 


Records  are  made  available  to 
authmized  perstxmeL  Records  are 
maintained  in  building  Mrith  limited 
access  during  non-woridng  houn  and 
with  roving  security  patrol. 


New  system.  Disposal  procedures  not 
ss  ]fet  established.  Back-up  material 
disposed  erf  aftn*  introduction  into 
sy^m. 

Commsndant  (G-4.).  United  States 
Cosst  Guard  Hsadquartn*,  2100  2iid 
Street.  SW,  WaskiDgkm.  DC  205g»- 
0081. 


WrittoB  request  must  be  signed  by  the 
indiTidnd.  Write  «r  visit: 

DspsrtBMBftaf' 
Cownesiidaiit  (G-^SD-2),  United  States 
Coast  Guard  Hsadqaarters,  2100  2nd 
Street.  SW,  Waaiitefton,  DC  20593- 
0001. 


Proosdurss  ssay  be  obtainad  by 
writing  te  or  visitieg  Coauundant  (G- 
Sn)  at  address  ia  *T4otificati«i 
Proosdura"  above  or  local  Coast  Guard 
District  Offics  ia  the  area  in  which  the 
individual  assiyied  te  duty. 


Same  as  "Record  Access  Procedures. 


>  Bounce  CAT 

Infimnatirai  obtained  from  individual 
service  records  and  from  proceedings 
conducted. 

DOT/CQ  81« 


Records  of  trial:  Special,  Genoal  and 
Summary  Courts-Martial. 


svsiiM  location: 

Department  of  Transportatian  (DOT). 
Commandant  (G-4.),  United  States  Coast 
Guard  (CG).  2100  2nd  Street.  SW, 
Washington,  DC  20S93-0001. 


CA^ 


OFSaWWDUALS 


BVTME 


Any  individual  who  is  tried  by  court 
martial  in  the  Coeat  Guard. 


CA- 


RecordsoftriaL 

lOFI 


aiTNEaVSTBC 


)BITHE 
I  CAT 
THE  FURFOaaS  OF  8UCN  ubbb: 

These  are  public  records  available  to 
anyone.  Review. 

See  DOT  Prebtoiy  Statement  of 
General  Routine  Uses. 


I  OF  RKOaea  Bl  THE  STsreH: 
STONAQE: 

Maintained  in  file  cabinets. 


Filed  alphabetically  by  name  of 
individual. 


Msintained  ia  file  o^inets  in 
building  ynfk  Usaited  access  during 
non-woricing  boun  sad  with  roving 
security  petreL 

Retained  peneensMtly.  Msintained  for 
two  yean,  reviewed  by  Sjrstem  Menagar 
and  then  tranafsned  to  Federal  Records 
Center. 


DepaitoMBt  of  TysasporlsliaB, 
Commawdant  (G-^),  OlSoe  vi  tbe  Chief 
Counsel.  Unitsd  States  Ceast  Guard 
Headquartan.  2M0  2iad  Street,  SW, 
Washin^mi,  DC  28S93-0M1. 

HoieiATiOM  FweceaMaB- 

DepsifiSMt  ef  Twaspattatien,  United 
States  Coast  Guard  llsadqusTtsra, 
Commandant  (G-^.  2100  2Bd  Street, 
SW,  Washington,  DC  20593-0001. 


Procedures  ms^  be  obtained  ^ 
writing  to  or  visiting  Coraraandant  (G- 
Sn)  at  addrsss  in  "Notificatitm 
Procedure"  above. 


Same  as  "Rabord  Access  Procedures." 

SCAT 


Trial  proceedings  and  subsequent 
statutory  rsviews— Court  of  Military 
Review.  Court  of  Militaiy  Appeals  and 
Chief  Counsel  of  the  Coast  Guard. 


DOT/OQ611 


Le^  Assistance  Case  File  System. 

SVBTHIOCATKMC 

Department  of  Transportstion  (DOT), 
Commandant  (G-L).  United  States  Coest 
Guard  (CG),  2100  2nd  street.  SW. 
Wadiington.  DC  20593-0001. 
System  is  also  located  at: 
United  States  Coast  Guard  District 
Legal  Offices  snd  liSgsl  Offices  of  Cosst 
Guard  Units.  See  Appendix  I  for 
addresses  of  the  District  and  other  legal 
offices. 

BYVTBC 

Clients  of  officers  assigned  to  render 
legal  assistance  regarding  the  perM)nal 
afl^irs  of  Coast  Guard  military  members. 


CAmORKSOFI 

Records  contain  information 
concerning  the  matters  handled  by  these 
officers  for  clients. 


lOFr 

tCAT 

lOFBUCNMBaS: 

The  information  is  used  en  behalf  of 
clients  in  providing  legal  assistsncs. 
These  records  are  also  used  to  prepare 
statistical  reports  concerning  s  la^ 
officer's  time  utihsatian. 

The  DOT  Prsfstmy  Statnnent  of 
Hsutiiie  Uses  appUes  to  rsoerds  in  this 
sjrstem  only  to  fi»  esrtent  that  tbeir 
disclosura  would  not  oonstitufts  a 
violation  of  the  judicially  rsmgniied 
privilsge  attadiii  te  sMomey-cUnit 
anuntmications  and  ef  tbs  c^cal  and 
profasHJonsl  rssponsibilitias  of  lawjrsrs 
under  the  Ao^Micsn  Bar  AsBocisti<Hi's 
Cede  of  Pndassienal  Raspoasibihty. 


Nwmally,  wrtttan  rscords  kept  in  ftle 
folders. 


Alpbsbetical  indexes  by  name  ef 


Kept  in  office  space  er  filing  cabinets 
which  are  normally  lodged  during  non- 
woridng  hours.  Building  pstroUed  by 
roving  security  guards  after  duty  hotns. 


Records  retained  as  lc«g  as  needed  to 
save  client  or  as  long  as  deemed 
necessary  by  the  legal  officer.  Disposal 
is  by  whatever  means  considered 
appropriate  by  the  legal  officer, 
depending  on  ccmtents  of  the  record 
involved. 


96328 


Fedaral 
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SYSrai  MAIMQBIM  AfS  i 

Department  of  Traiuportation, 
Commandant  (G-L).  Office  of  the  Qumf 
Counsel.  United  States  CoMt  Guard 
Headquarters,  2100  2nd  Street.  SW. 
Washington.  DC  20593-0001. 

District  or  unit  Imal  offices: 

Senior  Counsel,  for  records 
maintained  at  the  particular  location 
(see  Appendix  I  for  addresses). 


WOISICATIOIII 

Requests  for  determination  whether 
this  system  contains  records  concerning 
an  individual  should  be  made  in  writing 
or  in  person  to: 

Department  of  Transportation. 
Conmiandant  (G-SII-2),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street.  SW,  Washington.  DC  20593- 
0001. 


These  records  are  available  in  the 
Office  of  Chief  Counsel  at  Coast  Guard 
Headquarters  or  within  the  legal  ofBcee 
in  the  various  Coast  Guard  districts  or 
units,  dependent  on  where  legal 
assistance  was  rendered.  A  military 
identification  card  or  other  comparable 
identification  will  be  required  to  be 
shown  by  persons  seeking  access  to 
their  legal  assistance  records. 


The  agency's  rules  for  contesting  the 
content  of  these  records  or  for  appealing 
initial  determinations  by  the  custodian 
thereof  not  to  disclose  any  part  of  these 
records  shall  be  controlling.  These  rules 
may  be  obtained  by  writing: 
Commandant  (G-SII)  at  the  address 
listed  in  "Notification  Procedure." 

RCOOM)  SOUNGC  CATCQOMEt: 

Information  in  this  record  system  is 
obtained  from  the  client  involved  and  as 
a  result  of  any  subsequent  investigation 
by  the  legal  officer  on  behalf  of  the 
client. 

OOTICQ  516 

SVSTBtNAMC: 

Coast  Guard  Military  Discrimination 
Complaints. 

svsrai  location: 
Department  of  Transportation  (DOT), 

Commandant  (G-H).  United  States  Coast 

Guard  (CG).  2100  2nd  Street,  SW. 

Washington,  DC  20593-0001. 
Records  are  also  maintained  at: 
Each  District  and  Headquarters  Unit. 

CATEOOMCt  OF  MOMOUALS  COVERCD  Wf  TMC 


Coast  Guard  Military  Personnel. 

CATCQOnKS  OF  RCCOMN  M  THE  SVSTBC 

Files  contain  discrimination 
complaints  filed  by  Coast  Guard 


military  pOTScmnsl  or  thatr 
upweenlaHves  snd  coRMppodBiioB' 
resulting  tfaferefiraoL 


Depaitment  of  TFonspottatian.  OCBoe 
of  Qvil  Rights:  Used  for  inv«stig^CMis 
of  complaints  and  arriving  at  decisions 
for  rasolutian  of  complali^. 

Coast  Guard  Headquarters  Militaiy 
Personnel  Office: 

Used  for  information  in  making 
personnel  administration  decisions. 

Coast  Guard  Headquarters, 
Commandant,  Vice  Commandant, 

Congressional  Liaison:  Used  to 
answer  correspondence  being  sent  to 
Congressional  representatives,  federal 
and  state  officials,  and  nationally 
recognized  oraanizatians  who  are 
representing  the  individual. 

Coast  Guard  Headquarters.  Office  of 
Civil  Rights  and  the  Military  Equal 
Opportunity  diviaion: 

Used  to  take  care  of  discrimination 
complaints  and  the  correspondence 
precipitated  therefrom  and  maintained  a 
file  on  it. 

All  Coast  Guard  Commands: 

Used  to  bring  a  complaint  to  a 
satisfoctory  concluaion,  where  possible. 

See  DOT  Prefistory  Statement  of 
General  Routine  Uses. 


AND  MACmS  nil  CTQMNQ^ 


tOF  NNOONM  M  THK  SVSTBK 
STONAOe: 

File  folders  kept  in  file  cabinets. 

rmrnmnkmum 

System  is  kept  by  alphabetical  file, 
service  number  and/or  social  security 
number,  rank/rate.  Coast  Guard  unit. 

SAFGQUAMBS: 

During  normal  working  hours  access 
to  records  is  controlled  by  office 
personnel:  during  non-working  hours 
the  building  is  guarded  by  a  roving 
security  patrol. 


NtlBlllONANDDWyOtAC. 
Files  are  kept  permanently. 


tVSTEM  MANAOCRM  AND  i 

Chief,  Office  of  Civil  Rights. 
Department  of  Transportati<Hi,  United 
States  Coast  Guard  Headquarters,  2100 
2nd  street.  SW.  Washington,  DC  20593- 
0001. 

Written  request  must  be  signed  by  the 
individual. 


RfCORDAOCMtl 

Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
SII)  at  the  address  in  "Notification 


Pfooedure"  or  tiw  local  offioar  wfaert 
the  leootd  is  filed. 

Pri<x'  written  nodficsticui  of  personal 
visits  is  raquired  to  Insure  that  the 
recofds  wiU  be  available  at  the  time  of 
visit  Proof  of  identity  wiU  be  rsouired 
prior  to  affording  eoceaa  to  records.  A 
military  identification,  driver's  license 
or  similar  document  Mrill  be  consiitered 
suitable  identification. 


Same  as  "Record  Access  Procedures." 


From  individuals  or  their 
representatives  submitting  complaints, 
omgressional  correspondence, 
personnel  service,  records.  Coast  Guard 
Headquarters,  and  Coast  Guard  units 
correspondence,  individuals  and 
organizati<ms  volunteering  information 
pertinent  to  complaints. 

0OT«Q  817 


Complaints  of  Discrimination. 

SVSIIM  LOCATKM: 

Department  of  Transportatian  (DOT), 
Commandant  (G-4D.  United  States  Coast 
Guard  (OG),  Office  of  Civil  Rights,  2100 
2nd  Street,  SW,  Washington,  DC  20593- 
0001.  Each  District  and  Headquarters 
Unit. 


CA- 


OFMDMDUAU 


BVTME 


Civilian  employees  (including  non- 
appropriated funds  employees)  and 
applicants  for  employment. 


CA 


M  TMIE  •VSIUL 


Various  memoranda,  letters,  statement 
statistics  and  other  information  related 
to  the  situaticm  which  prompted  the 
person  to  allege  discrimination. 


nouns  MB  OF  MBOOnOt  MAMTAMED  M  TME 

svsTBi,  aictuoeM  catboomcs  of  ukm  and 

nC  FIMKMB  OF  WCH  UHK 

Investigating  and  processing 
complaints  of  discrimination  by 
personnel  in  Office  of  Civil  Rights, 
Investigatory.  Hearing  Examiners. 
Employee  Representatives,  Coast  Guard 
Officials.  See  DOT  Prefotory  SUtonent 
of  General  Routine  Uses. 


MTNcavaiui. 


Typed,  hand-written,  printed  material 
stored  in  folders  in  metal  filing  cabinets. 


amjty: 

Index  by  name  and  Coast  Guard 
installation. 
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Screening  of  personnel,  need  to  know 
beais.  Aftw  duty  hours,  building  is 
secured  and  roving  security  guvds  are 
on  duty. 


Maintained  indefinitely. 


Commandant  (Q-H).  Chief,  Office  of 
Civil  Righto.  United  States  Coast  Guard 
Headquarters,  2100  2nd  Street,  SW. 
Washington,  DC  20593-0001. 


NOmCAIMMI 

Contact  the  following  office  in  person. 
or  in  writing: 

Departmoit  of  Transportation, 
Commandant  (G-SQ),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 

Written  requesto  must  be  signed  by 
the  individual. 


Procedure  may  be  obtained  by  writing 
or  visiting  the  Commandant  (G-Sn)  at 
the  addrMS  in  "Notification  Procedure" 
or  the  local  activity  where  the  complaint 
was  filed.  Prior  written  notification  of 
personal  visito  is  required  to  insure  that 
the  records  will  be  available  at  the  time 
of  visit.  Proof  of  identity  will  be  ' 

reqiiired  prior  to  releese  of  records.  A 
military  identification  card,  drivers 
license  or  similar  document  will  be 
considered  suitable  identification. 


Same  as  "Record  Access  Procedures." 


WPiOWD  aOUWCt  CAT 

Interviews  with  complainants, 
employees,  management  officials; 
personnel  records,  internal  Coast  Guard 
memoranda. 

DOT/cQsae 


Adjudication  and  Settlement  of 
Claims  System. 

SYSTOI  tOCATION: 

Department  of  Transportation  (DOT), 
Commandant  (G-WP),  United  States 
Coast  Guard,  2100  2nd  Street,  SW, 
Washinston,  DC  20593-0001. 

Partial  systems  are  located  at  Coast 
Guard  Districto  and  Units. 

catbq0me8  of  mdivbuals  oovbkd  by  the 
syctcm: 

Active  duty  military  members. 
Reserve  military  members,  Retired 
military  members,  Civilian  employees. 


CATCQOMEi  OF  NECOMW  M  TME  STSTBK 

Claims  arising  out  of  disputes 
concerning  amounto  of  pay  received. 


Office  of  Pstsonnel,  Comptrollsr 
Gaoonl  (GAO)  and  congwesiomi 


To  reach  a  final  dedaion  as  to 
entitlement  of  cloimonto.  To  use  as 
precedent  setting  data  in  the  resolution 
of  similar  questians  in  the  future.  Used 
by  auth(m»d  Coast  Guard  offidala  and 
officials  of  the  IRS,  GAO,  and  the  Civil 
Service  Cwnmissimi,  as  required. 

See  DOT  Prefatory  Statemoat  of 
General  Routine  Uaes. 


I  OF  RECORDC  M  IMC  SVSmC 
iTORAOE: 

Records  are  stared  manually  in  file 
folders. 

RETMEVAHUrY: 

Claims  in  the  file  are  filed  and 
retrieved  by  claimant  name. 

SAFeouAina: 

Access  is  limited  to  authorized 
officials  by  screening  of  personnel. 
Maintained  in  Government  building 
having  roving  security  guards  after  duty 
hours. 


RETBITION  AND! 

After  adjudication  and  settlement, 
most  sutmiissions  are  retained  for 
precedent  setting  value,  as  required. 


SVSTBI MANAQERM  AND  i 

Commandant  (G-WP).  Chief,  Office  of 
Personnel  Management,  Department  of 
Transportation,  United  States  Coast 
Guard  Headquarters,  2100  2nd  Street, 
SW,  Washmgton,  DC  20593-^DOOl. 


NOmCATIONI 

Department  of  Transportation, 
Commandant  (G-SII),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW,  Washii^on,  DC  20593- 
0001. 

NCCOUD  ACCEOS  FWOCnWWEB; 

Prooediire  may  be  obtained  by  writing 
to  or  visiting  Commandant  (G-Sn)  at  the 
address  in  "Notification  Procedure"  or 
the  local  Coast  Guard  District  or  Unit 
administrative  officer  fOT  the  area  in 
which  an  individual's  duty  station  is 
located.  See  Appendix  1  for  locations. 

Proof  of  idenuty  will  be  required  prior 
to  affording  an  individual  access  to 
records.  A  military  identification  card,  a 
driver's  license,  or  similar  document 
will  be  considered  suKable 
identification. 

C0NTE8TMQ  RECORD  PNOCHtUREB: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATBXNMES: 

Sources  include:  The  individual,  OG 
payroll  offices,  legal  staff,  investigatcws, 


DOT/OQ 


Centralised  Reawve  Pay  and 
Retirement  System. 

SVSTH  LOCATKMC 

Department  of  Transportation  (DOT), 
United  States  Coest  Guard  (OG),  Pay  and 
Personnel  Center  (PPG),  444  S.E.  Quincy 
St.,  Topeka,  KS  66683-3591.  System  is 
also  located  at  District  Offices  and  other 
Field  Units.  See  Appendix  I  for 
locations. 


CA 


United  States  Coast  Guard  Reserve 
Members. 


CA- 


BITNE  system: 


Master  Pay  and  Retirement  Point 
Credito  Rectwd.  Master  Personnel  Dato 
Accounting  Record. 


I  OF  RBOOnOS  MASirABBD  B«  TME 
I CATBOORM  OF  USERS  AND 
THE  FURFOSil  OF  SUCH  uses: 

Used  to  prepare  monthly  payroll  and 
all  assodated  listings. 

Used  also: 

For  preparation  of  budgeto. 

For  accounting  purposes. 

To  compute  pay  and  pointo. 

The  compilation  of  data. 

Permanent  pay  and  pointo  records 
(retirement  dato).  W-2  wage  and  fedwal 
tax  reporting  to  report  earnings  to  stote 
and  city  toxing  authorities.  Used  by 
authorized  Coast  Guard,  IRS,  GAO.  and 
other  Agency  Officials  as  required. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses;  3  through  5  do 
not  apply. 

TO 


Disclosure  pursuant  to  5  U.S.C 
552a(bXl2).  Disclosures  may  be  made 
from  this  systems  to  "Consumer 
reporting  agencies"  (collecting  on  behalf 
of  the  U.S.  Government)  as  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1982  (31  U.S.C 
3701(a)(3)). 

POUOCS  AND  PRACnCCS  FOR  STtMNNQ, 


OF  RECORDS  SI  THE  system: 


storaqe: 


Microfilm  of  payroll  retained  in 
Reserve  Pay  Branches  and  Districts. 
Records  are  filed  manually  in  filing 
cabinete. 
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MTMEVAMurr: 

Records  are  indaxad  alphab«tically  by 
name  of  Reservist  and  CG  Unit  Number. 
Records  are  retrieved  by  name/number. 


Access  is  limited  to  user  staff 
members.  Records  are  stored  in  secured 
.building  after  duty  hours. 


Microfilm  and  records  are  retained 
until  member  is  dischai'ged  or  retired. 
Three  years  subsequent  to  retirement  or 
dlschai^.  records  are  tranafemd  to  a 
Federal  Records  Center. 


Department  of  Transportatioa, 
Commandant  (G-WP),  Chief,  Office  of 
Persormel  Management,  United  States 
Coast  Guard.  2100  2nd  Street.  SW, 
Washington.  DC  20593-0001. 


Department  of  Transportation. 
Commandant  (G-Sn).  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW.  Washington.  DC  20593- 
0001. 

Written  request  must  be  signed  by  the 
individual. 


Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
SH)  at  the  address  in  "Notification 
Procedure"  or  the  local  Coast  Guard 
District  or.  Unit  administrative  office  Cor 
the  area  in  which  an  individual's  duty 
station  is  located.  Proof  of  identity  will 
be  required  prior  to  affording  an 
individual  access  to  records.  A  military 
identification  card,  a  driver's  license,  or 
similar  dociunent  will  be  considered 
suitable  identification. 


Same  as  "Record  Access  Procedures." 

RCOORO  aOUNCC  CAT 


Sources  include: 

The  District  Commander  and  Office  of 
Reserve.  The  Individual. 
Unit  Commanding  Officers. 
District  Commanders. 
Office  of  the  Reserve. 

DOTICQ  533 


Retired  Pay  and  Personnel  System. 

SYSTEM  location: 

Department  of  Transportation  (DOT), 
United  States  Coast  Guard  (CG),  Pay  and 
Personnel  Center  (PPC).  444  S.E.  Quincy 
St..  Topeka,  KS  66683-3591. 

CATCaOMES  OF  MDWDUALS  COW»B>  BY  THC 
SYSTBK 

Annuitants. 


U^thoi 
Hononry  Rstirees. 
USOGRstiraw. 


Pay  and  pononnel  data  of  military 
retireas.  annuitants,  liahthroise  keepers 
and  retiroba.  Peraonnei  data  of  honoraiy 
rBtlraea.  Accounts  receivable  and 
accounts  payaMs. 


Produce  various  UstingB  and  mpotis 
provided  to  USCG  offices.  Produce 
checks.  W-2  «vagB  and  tsderal  tax 
reporting  to  the  Intsmal  Revonue 
Service.  Reports  of  earnings  to  state  and 
dty  taxing  authorities.  Listing  of 
currwitly  retiring  officers,  home 
addresses  and  mailing  labels  used  by 
authorized  USOG  and  USCG  affiliated 
organizations.  Rroorts  and  information 
exchanged  with  tlie  Veterans 
Administratiaa.  Qvil  Service 
Commission,  Social  Security 
Administration,  the  Depsitment  of 
Defanse  and  the  Red  Qrass. 

See  DOT  Prefirtory  Statement  of 
General  Routine  Us 


DiBcktsums  pursuant  to  5  USC 
SS2albHl2):  Dlsdosuras  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  (collecting  m  behalf  of  the 
U.S.  Government)  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C  1681a(f) 
or  the  Federal  Qaims  Collection  Act  of 
1982  (31  U.S.C  3701(a)(3)). 


MTHCSYVraM: 


Records  are  filed  manually  in  file 
folders.  Microfilm  is  stored  in  the 
retired  pay  branch.  Check  tapes  are  filed 
in  tape  library. 


Records  and  microfilm  are  indexed 
alphabetically,  check  tapes  are  indexed 
by  tape  number.  Retrieved  by  name/ 
number. 

SAfCQUAMM: 

Access  is  limited  to  user  staff 
members  undw  supervisory  control. 

Stored  in  government  building  having 
roving  security  guard  after  duty  hours. 


Records  are  retained  in  the  Retired 
Pay  Branch  for  3  years  subsequent  to 
retiree's  or  annuitant's  death,  then 
forwarded  to  a  Federal  Records  Center. 


Magnetic  tapes  are  retained  18 
months,  microfilm  far  6  years  (required 
by  GAO)  then  destroyed. 


Department  of  Tkansportation, 
Commandant  (G-WP),  Chief,  Office  of 
Pers<mnel  Management.  United  States 
Coast  Guard  HeMlquarters.  2100  2nd 
Street.  SW.  Washington,  DC  20593- 
0001. 

Written  request  most  be  signed  by  the 
individual. 


Procedures  may  be  obtained  by 
writing  to  or  visiting  Conmianduit  (G- 
Sn)  at  the  addreaa  in  "Notification 
Procedure." 

Proof  of  identity  will  be  required  prior 
to  affording  an  individual  aoceas  to 
records.  A  military  identificatian  card,  a 
driver's  license,  or  similar  document 
will  be  considered  suitable 
idmtification. 


Same  as  "Record  Access  Procedures. 

The  individual. 

Coast  Guard  perscmnel  offices. 

Coast  Guard  payroll  offices. 

OOT/CQ  634 


Travel  and  Transportation  of 
Household  EfEscts. 

tVSTBI  locatvm: 

Department  of  Transportation  (DOT), 
United  States  Coast  Guard  (CG), 
Commandant  (G-WP),  U.S.  Coast  Guard 
Headquartere,  Ohief,  Office  of  Personnel 
Managnnent,  2100  2nd  Street.  SW, 
Washington,  DC  20593-0001. 

System  is  also  located  at  each  District 
Office  and  Headquarten  units. 


CA' 


OF  SBMDUALS  OOVBIB)  BY  THE 


Active  duty  military  members,  retired 
inilitary  members,  and  civilian 
employees. 


CA' 


OF 


SI  THE 


Travel  claims,  transportation  claims, 
^vemment  bills  of  lading,  appUcation 
for  shipment  of  household  effects. 


THE 


OF 

CA' 
OF  SUCH 


Vouchere  sulmiitted  for  payment  of 
claims,  for  audit  of  claims  for  payment, 
to  account  for  cost  of  moving  household 
goods,  advice  of  shipment  of  household 
goods  for  reporting  of  funds  expended, 
and  for  pajrment  of  household  and 
transportation  claims.  Used  by 
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authorized  Coast  Guard  personnel  and 
personnel  of  the  General  Accounting 
Office  (GAO)  in  connef:tion  with  the 
performance  official  duties. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 


I  AND  FRACnCES  FOR  SrONMO, 

wensEvsw,  accbsimi,  nciAssNO,  and 

t  OF  REOONOe  M  TNE  SVSTBfE 


storaqe: 
Filed  manually  in  file  folders. 

NErNEVAHUTY: 

Records  are  retrieved  by  schedule 
numbers  and/or  individual  name: 


Access  is  limited  to  user  staff 
members. 

Stored  in  a  building  which  is  secured 
after  duty  houra. 


Records  are  kept  for  3  years,  then 
transferred  to  a  Federal  Records  Center. 
Exception:  Schedule  98-Ts  (Freight  and 
Transportation)  are  forwarded  to  the 
General  Accounting  Office  (GAO)  after  3 
months. 


Department  of  Transportation, 
Commandant  (G-WP),  Chief,  Office  of 
Personnel  Management,  United  States 
Coast  Guard  HecKlquarters,  2100  2nd 
Street.  SW,  Washington,  DC  20593- 
0001. 

HOnRCATKM  FROCEDURE: 

Department  of  Transportation, 
Commandant  (G-Sn),  United  States 
Coast  Guard  Headquarten,  2100  2nd 
Street.  SW.  Washington,  DC  20593- 
0001. 

Written  request  must  be  signed  by  the 
individuaL 

RECORD  AOCCM  FROCaMREK 

Procedure  may  be  obtained  by  writing 
to  or  visiting  Commandant  (G-Sn)  at  the 
address  in  "Notification  Procedure"  or 
the  local  Coast  Guartf  District  at  unit 
office  for  the  area  in  which  an 
individual's  duty  station  is  located. 

Proof  of  idmitity  will  be  required  prior 
to  affording  an  individual  access  to 
records.  A  military  identificatiQn  card,  a 
driver's  license,  or  similar  document 
will  be  considered  suitable 
identification. 

CONIfiSnNQ  RECORD  FR0C8NIRE8: 

Same  as  "Record  Access  Procedures." 


The  individual  who  is  the  subject  of 
the  record.  Ground  freight  and 
transportation  carriers  and  agents. 
Airline  companies. 


Pwsonnel  offices. 

Other  resp<nisible  agencies. 

DOT/CQ  536 


Coast  Guard  Exchange  System  (OCXS) 
and  Morale,  Welfare  and  Recreation 
(MWR)  Program. 

SYSTEM  location: 

Department  of  Transportation  (DOT), 
Commandant  (G-WP),  United  States 
Coast  Guard  Headquarten,  Chief,  Office 
of  Personnel  Management,  2100  2nd 
Street,  SW.  Washington,  DC  20593- 
0001. 
System  is  also  located  at: 
CG  Districts.  Maintenance  and 
Logistics  Commands  and  Headquartere 
Units.  See  Appendix  I  for  locations. 

CATEQORCS  OF  MDMDUALS  COVBIED  BY  THE 


Qvilian  employees.  Active  duty 
military  memben.  Retired  inilitary 
memben.  Military  dependents. 

CATEOORCB  OF  RECORDS  S<  THE  SYITBI:      . 

Payroll  records. 

Accounting  reccvds  for  CGES/MWR 
loans. 

Listing  of  bad  checks. 

Job  applications. 

Correspondence. 

Membenhip  applications. 

Accounts  receivable. 

Investigatory  reports  involving  abuse 
of  facilities. 

Accounting  records  for  CCXS/MWR. 

ROUTME  USES  OF  RGOORDS  MABITABCD  SI  THE 
SYSTEM,  BICU»BIO  CATBQORfES  OF  USERS  AND 
THE  PURROaa  OF  aUCH  UiGB: 


Payroll.for  CGES/MWR  employees. 

Personnel  actions. 

Accounting  purposes 

Budget  and  inventory  controls. 

Used  by  members  snd  employees  of 
USCG  in  the  perfmnance  of  their 
official  duties  related  to  the 
management,  supervision  and 
administration  of  CCXS/MWR. 

Billing  and  fund  control. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 

FOUOBB  AND  PRACTICES  FOR  STORBIQ, 
nCTRCVBIO,  ACCEMBIQt  RETABSNQ,  AND 
I  OF  RECOROe  BilHE  SYSTEM: 


8T0RAQE: 

Automated  records  may  be  stored  on 
tape,  disc,  drums  and  punched  cards. 
Manual  records  may  be  stored  in  file 
foldere  and/or  credit  ledgere,  card  files, 
and  notebooks. 

RETRKVABSJTY: 

Records  are  indexed  alphabetically. 


Access  is  limited  to  authorized 
personnel.  Building  is  secured  after 
duty  houre. 


Records  are  retained  imtil  usefulness 
has  expired  and  then  destroyed. 


Department  of  Transportation, 
Commandant  (G-WP),  Chief,  Office  of 
Personnel  Management,  United  States 
Coast  Guard  HeMlquartere,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 


NOmCATIONI 

Department  of  Transportation, 
Commandant  (G-Sn),  United  States 
Coast  Guard  Heedquartere,  2100  2nd 
Street,  SW.  Washington,  DC  20593- 
0001. 

Written  request  must  be  signed  by  the 
individual. 


Procedure  may  be  obtained  by  writing 
to  or  visiting  Commandant  (G-SII)  at  the 
address  in  "Notification  Procedure"  or 
the  local  Coast  Guard  District/MLC  or 
unit  office  iat  the  area  in  which  an 
individual's  duty  station  is  located. 

Proof  of  identity  will  be  required  prior 
to  affording  an  individual  access  to 
reaxds.  A  military  identificatimi  card,  a 
driver's  license,  ox  similar  document 
will  be  considered  suitable 
identification. 


Same  as  "Recnd  Access  Procedures." 

The  individual,  Previous  emplo)rees. 
Employment  agencies,  Civilian  and 
militaiy  investigative  reports,  General 
correspondence. 

DOTfCQ536 

SYSTBiNAME: 

Contract  and  Real  Property  File 
System. 

SYSTEM  LOCATION: 

Department  of  Transportation  (DOT), 
Commandant  (G-CFM),  United  States 
Coast  Guard  Headquarten,  Chief  of 
Staff  2100  2nd  Street,  SW,  Washington, 
DC  20593-0001. 

Systems  are  also  located  at  Various 
District  and  Headquartns  Units. 

CATEOORCS  OF  SaNVDUALS  OOVBKD  BY  THE 
SYSTEM: 

Individuals  or  companies  doing 
business  with  the  Coast  Guard. 

Employees  of  prime  and  sub- 
contractors. Individuals  requiring  use  of 
CG  property. 
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Military  membera  and  civilian 
employMa. 


Contracts  and  related  filea. 

Real  property  and  leaaad  family 
housing  files.  Bidders  list. 

Minwity  compUanoe  records. 

Payment  schedule  files  relating  to 
Admiralty  and  Tort  claims.  Personnel 
claims. 

Collection  ragisten 

Open  purchase  order  file. 

Correspoadenoe  files  and  vendor  lists. 

Information  on  employees  of 
contractors,  (ob  level  and  pay  of  theae 
mnployees. 

Permits,  licensee  and  easement. 


Used  to  determine  compliance  of 
contractors  with  minimum  wages  for 
certain  skills  and  trades  on  government 
contracts. 

Used  to  aid  in  record  keeping  of 
peyments  and  collecti<xi.  Used  to 
determine  potential  for  contracting  with 
the  govenmieot.  Used  to  record  issuance 
of  personal  property  and  maintain 
inventories. 

Used  to  determine  contractor 
responsihilities  and  liability.  Used  by 
Coast  Guard  offidals  of  the  General 
Accounting  Office  (GAO)  in 
performance  of  duties. 

See  DOT  Prefatory  Stateoaent  of 
General  Routine  Uses. 


STOfMOC: 

Manually  filed  in  file  folders. 
Maintained  on  tape/card  three  ring 
binders,  and  in  hard  cover  books. 

RfTnEVABSJTY: 

Retrieved  by  individual/company 
name,  number,  construction  job,  and/or 
location. 

SAraaiMNoe: 

Access  restricted  to  authorized 
personnel  only,  some  records  in  locked 
safe  and/or  filing  cabinet. 

Maintained  in  building  having  roving 
security  guard  after  duty  hours. 


Some  records  retained  indefinitely: 
some  retained  3,  4  or  6  years,  then 
destroyed  or  forwarded  to  a  Federal 
Records  Center  for  an  additional  7  years. 

SVSTBI  MMMOBHS)  AND  AMNKSS: 

Department  of  Transportation, 
Commandant  (G-CFM),  United  States 
Coast  Guard  Headquarters,  Chief  of 


Staff,  2100  2nd  Street.  SW.  Waahiagtoo, 
DC  20503-0001. 


Depaitment  of  Transportation. 
Commandant  (G-Sn),  United  States 
Coast  Guard  Heedquaiters.  2100  2nd 
Street,  SW,  Washington,  DC  2Q693- 
0001. 

Written  request  must  be  signed  by  the 
individual. 


Prooeduraa  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
Sn)  at  the  addresa  in  "Notification 
Procedure"  or  the  local  Coast  Guard 
District  or  Unit  oSloe  far  the  area  in 
which  the  contract  was  submitted  or 
propertpr  is  located. 

Proof  of  identity  wall  be  required  prior 
to  aficnding  an  individual  access  to 
records.  A  military  identification  card,  a 
drivw's  license,  or  similar  document 
will  be  considered  suitable 
identification. 


Same  as  above  "Record  Access 
Procedures." 

Individuals. 
Contractors. 
Contract  employees. 
Biddm. 

Financial  institutions. 
Insurance  companies. 
Community  associations. 
Other  agencies. 
Bills. 
Letters. 

Collection  receipts. 
Electronic  accounting  machine 
listings. 

DOT/CO  537  - 


FHA  Mortgage  Insurance  for 
Servicemen. 

SVSTBI  locatiom: 

Department  of  Transportation,  (DOT). 
Commandant  (G-WP),  United  States 
Coast  Guard  Headquarters,  Chief,  Office 
of  Personnel  Management,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 


OA- 


OrsOMDUAtS 


•VTM 


U.S.  Coast  Guard  Military  Personnel 
who  have  applied  for  Federal  Housing 
Administration  Ktotgage  Insurance. 


CATVaOMBS  OF  WeCOl—  M  TME  SVSTBI: 

Selected  aspects  of  FHA  Mortgage 
Insurance  Records  for  military 
personnel,  including  copies  of  Form 
DD-802.  "Request  fat  and  Certificate  of 


Eligibility"  and  Form  DD-803. 
"Cartificate  of  Termination." 

ton 

Used  to  enable  managamont  to  verify 
that  billings  from  FHA  are  comet,  and 
payable  from  Coast  Guard  fanda.  Users 
are  authorised  Coest  Guard  persooneL 


mitrnvmnm 


Records  are  filed  manually  in  cloaed 
file( 


RsrsHVABurv: 

Folden  are  filed  by  named  individual, 
alphabetically.  Copies  of  documents  are 
filed  chronologically  in  the  folders 
together  with  a  record  of  payment. 


Aoceas  is  limited  to  user  staff 
members.  After  duty  houn  the  building 
is  patrolled  by  roving  aecurity  guards. 


Files  are  maintained  aa  long  as  a 
memlMr  is  covered  by  an  insured 
mortgage  loan;  3  yean  after,  files  are 
forwvded  to  Fednal  Records  Cmter. 
Destroyed  4  yean  after  case  files  are 
closed. 


Department  of  Transportation, 
Commandant  (G-WP),  Chief,  Office  of 
Personnel  Management.  United  States 
Coast  Guard  HeMlqttartere,  2100  2nd 
Street.  SW,  Washington,  EX:  20593- 
0001. 


Contact  Commandant  (G-SII).  U.S. 
Coast  Guard  Headquarters,  2100  2nd 
Street  SW,  Washin^^ton,  DC  20593-0001. 

The  written  request  should  include 
the  rsquestera  name  in  fiill  and 
signature. 


Procedures  may  be  obtained  by 
writing  Commandant  (G-SII),  at  the 
address  above,  or  by  visiting  the  Coast 
Guard  Headquartera,  2100  2nd  Street, 
SW,  Waahington,  tXl  20593-0001.  Proof 
of  identity  will  be  required  prior  to 
affording  an  individiud  access  to  his 
recxmis.  A  military  identification  card,  a 
driver's  license,  or  similar  document 
will  be  considered  suitable 
identification. 


Same  as  "Record  Access  Procedures." 


CA' 

From  individual  concerned  and  the 
Federal  Housing  Administration. 


Federal 
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Port  Safety  Reporting  System 
Individual  Violation  Histories. 

SYsms  location: 

Department  of  Transportation  (DOT), 
Commandant  (G-M),  United  States 
Coast  Guard  Headquartera,  Chief,  Office 
of  Marine  Safisty,  Security,  and 
Environmental  Ftotection,  2100  2nd 
Street,  SW,  Waahington,  DC  20593- 
0001. 

System  is  also  located  at: 

GNEGces  of  the  District  Commanders  in 
Appendix. 

CATCOOMES  OF  SeiMOUAtS  COVERED  BV  THE 
SYSTEM: 

Mastere,  operatcnv,  owners,  agents, 
shippers,  charterers,  and/or  pilots  of 
commercial  vessels  and  bargiss.  reported 
for  violations  of  United  States  port 
safety  regulations. 


CATBQoncs  OF  neooeos  SI  TNE  system: 
Computerized  listings,  by  name, 
giving  specific  violations,  date,  place 
and  penalty  assessed. 

ROUTSC  uses  OF  SeOOROS  MASITASCD  SI  THE 
SYSTEM.  BICUJDSIQ  GATCOCNSB  OF  USBM  AND 

TNE  FURPoses  OF  SUCH  uses: 

Determining  penalties  to  be  assessed 
by  Coast  Guard  hearing  officere; 
executiim  of  judgements  by  U.S. 
attorneys  as  necessary. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 

POLMBS  AND  PRACnceS  FOR  SrORBIQ, 


t  OF  RBOOROS  SI  TME 
STORAQE: 

Magnetic  tape  or  disc. 

REnSEVABSJTY: 

Byname. 

SAFEQUARDS: 

Restricted  access  data  processing  area. 
Program  access  by  password. 

Source  documents  and  printouts  are 
stored  in  locked  rooms  or  file  cabinets. 


IXsposed  of  3  yean  after  final 
disposition  of  case. 

Papw  files  destroyed  by  mutilation, 
shredding  or  burning.  Magnetic  tapes 
are  obliterated  by  writing  over  magnetic 
surface  till  content  is  rendered  useless 
and  unreadable. 

SYSTEM  MANAQERfS)  AND  AOOROS: 

Chief,  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection, 
Department  of  Transportation,  United 
States  Coast  Guard  Heedquarten,  2100 
2nd  Street,  SW.  Washington,  DC  20593- 
0001. 


Departmmt  of  Transport^on, 
Commandant  (G-SD-2).  United  States 
Coast  Guard  Headquartera,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 


Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
SII-2)  at  the  address  in  "Notification 
Procedure"  above  or  the  local  Coast 
Guard  District  where  the  viofation 
occurred. 


Same  as  "Record  Access  Procedures". 


Report  of  Violation,  Form  CG  2636. 
prepared  by  Coast  Guard  offidals. 


FROM  CERTASI  PROVNKMS 
OF  THE  ACT 

Portions  of  the  system  may  be  exempt 
from  disclosure  imder  the  provisions  of 
5  U.S.C  552a(k)(2).  which  provide  in 
part,  that  investigatory  material 
compiled  for  law  enfcwcement  purposes 
may  be  withheld  from  disclosiue  to  the 
extent  that  the  identity  of  the  source  of 
the  information  would  be  revealed  by 
disclosing  the  investigatory  rec(nrd,  and 
the  source  has  received  an  express 
guarantee  that  his  or  her  identity  would 
be  held  in  confidence  or.  prior  to  the 
efiiBctive  date  of  this  section,  if  the 
source  received  an  implied  promise  that 
his  or  her  idoatity  would  be  held  in 
confidence. 

OOT/CQ571 

systbiname: 

Physical  Disability  Separation 
System. 

SYSTEM  IOCATWN: 

Department  of  Transportation  (DOT), 
Commander,  U.S.  Coast  Guard 
Perscmnel  Command,  2100  2nd  St.,  SW, 
Rm.  1412,  Washington,  DC  20593-0001. 

CATBKMES  OF  SSNVDUALS  OOVBCD  BY  THE 


USOG  active  duty  personnel  and 
USGG  pwsonnel  separated  or  retired  for 
physical  disability. 


CATBQORCS  OF  RBOOROS  Bl  THE  system: 

Central  Physical  Evaluation  Board 
files.  Formal  Physical  Evaluation  Board 
files.  Physical  Review  Council  files. 
Physical  DisalMlity  Appeal  Board  files. 


I  OF  REOOROS  MASir ABKD  SI  THE 
\  CATEQORM  OF  USERS  AND 

THE  MiRFOses  OF  SUCH  uses: 

Coast  Guard  officials  in  connection 
with  physical  disability  separation  and 
retirnnent  proceedings. 


Department  of  Veterans  Afiain  for 
assistance  in  detsmining  the  eUgihUity 
of  individuals  for  benefits  administered 
by  that  agency  and  avaifable  to  USFHS 
or  DCK)  medical  personnel  in 
connection  with  the  performanoe  of 
their  official  duties. 

See  DOT  Prefatory  StMement  of 
General  Routine  Ui 


ANDFRACmSSFOR 


SITHESVSTWE 

srmuoe: 

File  folden,  microfilm,  magnetic  tape, 
punched  cards,  machine  lists,  discs,  and 
other  computerised  or  machine  reedable 
media. 

RETREVAeSJTY: 

Records  are  retrieved  through  indices 
and  cross  indices  of  all  individuals  and 
relevant  physical  disability(ies)  data. 
Types  of  indices  used  include,  liut  are 
not  limited  to:  Name,  social  security 
number,  and  the  diagnosis  or 
Intematicmal  Classification  of  Diseases 
(ICD)  code. 


Records  are  maintained  in  locked 
filing  equipment  in  controlled  access 
rooms.  Records  are  accessible  only  to 
authorized  peraonneL  Computer 
terminals  are  located  in  supervised 
areas,  writh  access  controlled  by 
password  or  other  user  code  system. 


Retained  two  3reare  after  disposition 
then  transfeired  to  Federal  Records 
Center.  St.  Louis.  MO. 


SYSTEM  MANAQERM  AND  / 

Department  of  Transpoitation, 
Commander,  U.S.  Coast  Guard, 
PMSonnel  Command.  2100  2nd  St.,  SW, 
Rm.  1412.  Washington,  DC  20593-0001. 


NOnRCATlONI 

Notarized  written  requests  should 
contain  the  fiill  name  and  social 
security  number  of  the  member  and  be 
addressed  to: 

Commandant  (G-^n-2),  United  States 
Coast  Guard  Headquartera.  2100  2nd 
Street,  SW,  Washington.  DC  20593- 
0001. 


Same  as  Notificatiim  procedures. 


Same  as  "Notification  Procedures." 
Information  in  records  developed 
through  proceedings  of  administrative 
bodies  listed  in  "Categories  of  Records" 
above. 
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OOT#CQ  571 
SVSraHNMfK 

USCX;  MiUtary  Peraonnel  Health 
Record  System. 

CVmM  LOCAIMMC 

At  member's  unit  or  the  Coast  Guard 
health  care  fiKilities  at  which  the 
member  or  dependents  receive 
treatment. 


lonmumuMM* 


»BTTNi 


Active  duty,  reserve,  and  retirBd 
members  of  the  uniformed  services  and 
their  dependents. 


CATVQOMH  OF  NMOMM  M  TNll 

Records  of  medical  and  dental 
treatment,  including  x-rays. 

Physical  Examinations. 

ADP  Records  containing  due  dale  for 
physical/dental  and  e]re  examinations, 
inoculations,  scraenin^  tests  and  results 
of  actions  required  by  Coast  Guard  or 
other  fisderal  stale  or  local  govanuaant 

oragancy. 

Reoords  concerning  Hse  of  duty 
deteiminatian  and  eli^bility  fior 
disability  benefits. 


a.  Provided  le  the  Departmaat  of 
Defnoae  to  datannine  suitability  (rf 
OMBibara  for  overseas  sssignments  and 
to  davetop  aulomalsd  infomalkm 
relating  to  medical  readiness  in  wartime 
and  nontingwry  opetatJeaa. 

b.  Providsd  to  fadaval,  stata,  or  local 
govenunents  and  agencies  to  cani|rile 
statistical  data  far  research  and  auditiBg: 
to  ^ovida  (piality  aasuranoa;  to  report 
■wdical  candttions  and  other  data 
raquirad  by  law.  to  aid  in  pravaathre 
haahh  and  communicable  disease 
control  pragraafis. 

c.  Provided  to  the  joint  Commissian 
on  Accreditation  of  Healthcare 
Organizations  to  evaluate  hecdth  care 
provided,  personnel  and  facilities  for 
professional  certification  and  hoapital 
accreditation:  to  provide  quality 
services. 

d.  Records  of  communicable  disease 
are  provided  to  the  Department  of 
Defense  to  analyze  the  results,  to  msivs 
uniformity  of  record  keeping,  and  to 
centralize  production  of  reports  for  all 
imiformed  services. 

e.  Provided  to  the  Departmont  of 
Defense  or  other  federal,  state,  or  local 
governments  and  agencies  for  casualty 
identification  purposes. 

f.  Provided  to  the  Social  Security 
Administration  and  Veterans 
Administration  for  use  in  determining 
an  individual's  entitlement  to  benefits 
administered  by  those  agendea. 


g.  Provwl  to  the  Public  HaaMi  Sarrloa. 
Departmant  of  Dafanaa.  or  Vatarans 
Anminlatration  madical  pareonnal  or  to 
personnel  or  fadlitias  pioviding  cars  to 
eligible  beneflciariaa  under  contract  in 
connection  with  madical  traatmant  of 
individuala. 

Raoorda  are  providBd  to  the 
Dapaitmant  oi  Health.  Eduoatiaa  and 
Wdfara  for  purpoaaa  of  the  Fedacal 
Medical  Cars  rsGovaiy  ait  Racords  are 
available  to  the  Public  Haakh  Servioa  or 
POD  medical  peraonnel  in  connection 
with  madical  traatment  of  individuala  at 
USPHS  or  DOD  fadlltiaa. 

See  DOT  Prefatory  Statemant  of 
General  Routine  Uaes. 


Individual  filea  are  in  folders. 
Portions  of  records  era  automated  at 
some  units. 


Name  or  social  security  number  of 
member  or  dapaudanla. 

Room  or  caUnala  in  which  raonsda  are 
located  are  locked  whm  nwattandbd 
Acoaee  Umiftad  to  these  reoorda  at  aU 
Hmaa  by  petsopnal  scjaaning 


a.  Active  Duty  Paiaauitak  hidividaal 
medical  filea  an  ralahMd  al  iIm 
members'  unit  or  madical 
adminiatratian  cSicm  far  ao  bag  aa 
hidividual  is  aaaiffMd  to  tka  partlciilar 
area.  When  the  member  ia  raaaaigBed. 
the  hidividual  madical  Ab  is  traaafaHwl 
to  the  new  duty  station  n^an 
raaaaignmant  of  mambK.  Upan 
separation  or  letiramant.  the  iiMilvi«hial 
medical  file  is  incorporaled  into  the 
Official  Officer  Service  Raoard 
(DOT/OG  626)  or  EaUalad  Psraoanal 
Records  System  (DOT/CG  629).  as 
appropriate. 

b.  Retired  Peraonnel:  hidividual 
medical  files  ara  retained  at  the  me<tical 
hciUty  far  a  period  of  4  years  from  date 
of  last  activity.  Transfarrad  to  National 
Perscmnel  Recxnds  Center  (Military 
Personnel  Records).  9700  Page  Blvd..  St. 
Louis.  MO  63132. 4  yean  after  last 
report. 

c.  Dependents:  bidividual  medical 
files  are  retained  at  the  medical 
traetment  facility  for  period  of  4  years 
from  date  of  last  activity.  Transferred  to 
new  duty  station  of  sponsor  upon 
written  request  of  dependent.  Records 
not  transferred  are  forwarded  to 
National  Personnel  Records  Center 
(CPR)  111  Winnebago,  St  Louia,  MO 
63118,  4  yean  afterlast  activity. 


d.  Raaorve  Parsonnol:  bidividual 
madical  files  are  retained  in  custody  of 
the  reaarve  group  or  unit,  or  district 
oonunandofs)  kt  ao  long  as  the 
raaarvist  ia  aasigDad  to  the  particular 
area.  Whan  the  mamber  is  raaasigned, 
the  individual  medical  file  ia  transferred 
to  the  now  raaarve  group  or  unit  or 
diatakA  cnmmandar  aa  apfHopriata. 
Upon  sepaiation  or  ratirameot.  the 
individual  medical  flfa  ia  inoorporated 
into  Official  Coaat  Guard  Raaarve. 
Service  Raoard  System  (DOT/GG  676) 


Department  of  Tranaportation, 
Commandant  (G-WK),  United  States 
Coaat  Guard  Haadquartan,  ChiaC  Office 
of  Health  and  Safety,  2100  2nd  Street. 
SW.  Wellington,  DC  20S93-0001. 


Department  of  Trannoitatian. 
Commandant  (G-SII-2).  United  Steles 
Coaat  Guard  tfaadquaitera.  2100  2nd 
Straet,  SW.,  Waahliigtoa.  DC  20593- 
0001. 

Written  request  must  be  signed  by  the 
individual. 


a.  Active  Doty  paraaonaL- Write  or 
viah  liia  heaMi  care  facility  where  the 
raoard  fa  located,  ar  write  Commandant 
(G-S&-2)  at  the  adchaas  faa  the 
"Notification  Procedure" 

b.  Ratisad  PuaoiHiai  and  aB 
WiAaarviaitthahaefah 

■acnity  wBore  tna  raoaas  Mrwaa 
located,  tf  unabfa  to  locate  raoaHs, 
wiitr. 

Qfatirad)  Niilonal  Paraonnal  Bacorda 
Canlar.  (Military  Psrssnasl  Rwwdk) 
9700  F^  Btvd..  St  Lmris.  MO  63132. 

(Dependents)  Nalianal  Fsrseanel 
Records  Cealar  (Cm).  Ill  Winnebego 
Street.  St  Louis.  MO  63116. 

KMUMk  Write  or  visit 
y«up  or  ustit  ar  diaHict 
of  the  dialrict  where 
fa  locMad.  or  write:  U.S.  Ceaal 
Guard  (G-SII-2),  2106  2Md  Steset.  SW.. 
Waahington.  DC  20S9»-0661-6e01. 

The  decision  to  release  oMdical 
reoords  directty  to  the  individual  shall 
be  made  by  medical  practitioner  per  49 
CFR  10.3S(c). 


Same  as  "Notification  Procedure." 

MOOND  aOUMC  CATnOMH: 

a.  Medical  facilities  wdmra 
beneficiaries  treated  or  examined. 

b.  Investigations  resulting  from  illness 
or  injury. 

c  From  the  individual. 
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DOT/CQ  S73 


U.S.  Public  Health  Services  (HIS) 
Commissioned  Officer  Corps  Staffing 
and  Recruitment  Files. 

svsiui  location: 

Department  of  Transportation  (DOT), 
Commandant  (G-WK),  United  States 
Coast  Guard  Headquarters.  Chief,  Office 
of  Health  and  Safety,  2100  2nd  Street, 
SW..  Washington,  DC  20593-0001. 

CATEQOMES  OF  MDIMDUALS  COVERED  BY  THE 
SYSTEM: 

Personnel  records  of  PHS 
commissioned  officers  assigned  to  duty 
with  the  Coast  Guard. 

CATEQOfMES  OF  RECOMM  M  TNE  SYSTEM: 

Personnel  records,  assignment 
preference,  reference  questionnaires, 
backgroimd  information. 

muTsc  uses  of  Recome  masitabcd  m  the 

SYSTEM,  SKLUDSIQ  CATEQOMES  OF  USERS  AND 
THE  PURROaeS  OF  SUCH  USES: 

Used  to  assist  administrators  in 
assigning  personnel  to  area  requiring 
their  specific  skills. 

Useo  to  monitor  career  development 
of  personnel  assigned  to  program. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 

POUOeS  AND  PRACnceS  FOR  STORSn, 
RETREVMO,  AGCCSSMQ,  RET  AMMO,  AND 
I  OF  RGCORDS  SI  TNE  SYSftM: 


STORAQE: 

File  folders. 

retrkvamuty: 
By  name  of  individuals. 

During  working  hours  access  is 
controlled  by  office  personnel;  during 
non-working  houre  building  is  patrolled 
by  roving  security  patrol. 

RETENHON  AND  OOPOSAU 

Records  are  retained  during  period  of 
an  individual's  assignment  to  the  Coast 
Guard.  Thereafter,  records  are  destroyed 
by  shredding. 

SYSTEM  MANAQeR(S)  AND  ADDRESS: 

Department  of  Transportation, 
Commandant  (G-WK),  Chief,  Office  of 
Health  and  Safety,  United  States  Coast 
Guard  Headquarters,  2100  2nd  Street. 
SW,  Washington,  DC  20593-0001. 

NOTncATioN  procedure: 

Department  of  Transportation, 
Commandant  (G-SII-2),  United  States 
Coast  Guard  Headquarters.  2100  2nd 
Street.  SW.  Washington.  DC  20593- 
0001. 

Written  request  must  be  signed  by  the 
individual. 


Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
SII-2)  at  the  address  in  "Notification 
Procedure." 

Proof  of  identity  will  be  required  prior 
to  release  of  records.  A  military 
identification  card,  driver's  license  or 
similar  document  will  be  considered 
suitable  identification. 


Same  as  "Record  Access  Procedures." 

record  SOURCE  CATGOORCS: 

Previous  employera,  educational 
institutions,  references,  Coast  Guard 
Medical  Administrators  and  the ' 
individual. 

DOT/CG  576 
SYSTEM  name: 

usee  Non-Federal  Invoice  Processing 
System  (NIPS). 

SYSTEM  location: 

Department  of  Transportation, 
Commandant  (G-WK),  U.S.  Coast 
Guard.  2100  Second  Street,  SW., 
Washington.  DC  20593-0001. 

Commander,  Maintenance  and 
Logistics  Command  Atlantic,  Health 
Senrices  Division,  Governor's  Island, 
Building  400,  New  York,  NY  10004- 
5100. 

Commander,  Maintenance  and 
Logistics  Command  Pacific,  Health 
Services  Divisirai,  Coast  Guard  Island. 
Alameda.  CA  94501-5100. 

CATEQORCS  OF  SSNVDUAtS  COVERB)  BY  TNE 
SYSTEM: 

Active  duty,  reserve,  and  retired 
membere  of  the  uniformed  services  and 
their  eligible  dependents,  and  non- 
Federal  health  care  providere  that  have 
rendered  services  to  eligible 
beneficiaries. 

CATEQORES  OF  RECORDS  M  TNE  SYSTBH: 

a.  Records  containing 
correspondence,  memoranda,  and 
related  documents  concerning  potential 
and  actual  health  care  invoices  for 
processing  by  NIPS. 

b.  Copies  of  medical  and  dental 
treatment  recwds  provided  to  the 
individual  that  are  the  subject  of  an 
invoice  for  non-federal  health  care 
provided  to  an  eligible  beneficiary. 

c.  Automated  data  processing  (ADP) 
records  containing  identifying  data  on 
individuals  including:  Units  of 
assignment  and  address,  home  address, 
and  information  necessary  to  process 
and  monitor  bills  for  payment 


a.  Records  may  be  diadoaed  to  health 
care  profisssionals,  auditing,  utilization, 
and  peer  review  otganizations  for 
review  of  cost  data  and  appropriateness 
of  care. 

b.  Medical  information,  including 
records  of  health  care  and  medical 
invoices  may  be  disclosed  to  health  care 
professionals,  auditing,  utilization  and 
peer  review  organizations  to  support  a 
government  daim. 

c  See  DOT  Prefetoiy  Statement  of 
General  Routine  Uses. 


RETRKMNQ, 

lOF 


FOR 

RETI 

SI  TNE 

STORAQE: 

StCMVge  of  individual  files  are  in 
folders.  Pcwtionfe  of  reoords  are  extracted 
in  an  ADP  data  base.  ADP  data  will  be 
maintained  in  hard  disk  and  magnetic 
tapestmage. 

RETRKVABRJTY: 

a.  Name  or  Social  Security  Number  of 
membw  or  dependents  sponsor. 

b.  Name  of  Member's  Unit. 

c.  Name  or  tax  identification  number 
of  non-Federal  health  care  providers. 

SAFEQUARDS: 

Room  and  cabinets  in  whidi  records 
are  located  are  locked  when  imattended. 
There  are  roving  gu&rd  patrols  during 
non-duty  houra.  Access  to  records  is 
limited  to  those  directly  involved  in 
managing  claims.  Records  in  the  ADP 
data  base  are  retrievable  only  by  these 
with  authorized  access  to  ADP 
equipment  and  the  data  base  is 
protected  by  standard  ADP  security 
measures  including  the  use  of 
passwords. 

RETENTION  AND  DtSPOSAU 

Records  are  retained  at  Maintenance 
and  Logistics  Commands  (MLCs)  for  1 
year;  transferred  to  a  Federal  Record 
Storage  Facility  and  retained  for  an 
additional  5  years  3  months  for  a  total 
of  6  years  3  months  and  destroyed 
thereafter. 


SYSTEM  MANAQER(S)  AND  i 

Commandant  (G-WK),  Oiief,  Office  of 
Health  and  Safety,  Department  of 
Transportation,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001. 

NCIMHUATION  PROCBDURC. 

Send  a  written  request  with  patient's 
name,  sponsor's  name  and  social 
security  number,  to  the  System  Location 
for  the  MLC  where  care  was  rendered. 
The  request  must  be  signed  by  the 
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individual,  or  if  a  minor  dependant,  fay 
the  parent  or  guardian. 

Commander,  Maintenance  and 
Logistics  Command  Atlantic.  Health 
Services  Division.  Governor's  Island, 
New  York.  NY  10004-5100. 

Commander,  Maintenance  and 
Logistics  Command  Pacific.  Health 
Services  Division.  Coast  Guard  Island, 
Alameda.  CA  94501-5100. 


Write  or  visit  the  appropriate 
Commander,  MLC  at  the  address  given 
in  "Notification  Procedure"  responsible 
for  where  the  care  was  received. 


Same  as  "Record  Access  Procedures." 


aecoMo  •ounce  CA1 

a.  From  the  individual,  individual's 
spouse,  parent  or  guardian. 

b.  Medical  facilities  (U.S.  Coast 
Guard,  Department  of  Defisnae. 
Uniformed  Services  Treatment  Facility, 
or  non-Federal,  provider)  where 
beneficiaries  are  treated. 

c.  For  Active  Duty  personnel — the 
Official  Officer  Service  Records  System 
(DOT/OC  626).  and  the  Enlisted 
Personnel  Record  System;  PGT/CG 
629). 

d.  For  Reserve  persoimel — the  Official 
Coast  Guard  Reserve  Service  Record 
System  (DOT/CG  676). 

e.  Investigations  resulting  from  illness 
or  injury. 

DOT/CQ  577 


usee  Federal  Medical  Care  Recovery 
Act  (FMCRA)  Record  System. 

•VSTCM  locahok 

Department  of  Transportation  (E)OT), 
Office  of  Health  and  Safety.  U.  S.  Coast 
Guard.  2100  2nd  Street,  SW, 
Washington,  DC.  20593-0001-0001. 


CA 


OF  snviMJALs  covehcd  av  tmi 


Active  duty,  reserve,  and  retired 
members  of  the  uniformed  services  and 
their  eligible  dependents. 


CA 


OF  RECOMW  M  THE  STVTBI: 


a.  Records  containing  all 
correspondence,  memoranda,  and 
related  documents  concerning  potential 
and  actual  FMCRA  claims,  and  copies  of 
medical  and  dental  treatment  provided 
to  the  individual  that  is  the  subject  of 
the  claim,  and  copies  of  medical  bills 
associated  with  civilian  care  provided  at 
government  expense. 

b.  Automated  data  processing  (ADP) 
records  containing  identifying  data  on 
individuals,  unit  of  assignment  and 
address,  home  address,  the  amount  of 


the  claim,  the  amount  paid  to  the 
government  on  the  dahn.  dates  of 
corraspoDdenoe  sent,  due  dates  of  raply, 
claim  number,  date  claim  c^wned.  and 
date  claim  closed. 


MTMi 


a.  All  information  will  be  used  in 
managing,  processing,  and  collecting 
claims  for  the  government.  InfbrmatitDn 
may  be  disclosed  to  attorneys  and 
insurance  companies  involved  in 
settling  and  litigating  claims. 

b.  Information  may  be  discloaed  to  the 
Department  of  Justice  when  necessary  to 
take  final  action  on  claims. 

c.  See  DOT  Prefetory  Statement  of 
General  Routine  Uses. 


MTMCVaraME 


•TORAOC: 

Storage  of  individual  files  are  in 
folders.  Portions  of  records  are  extracted 
in  ADP  data  base.  ADP  data  base  will  be 
maintained  in  hard  disk  and  magnetic 
tape  storage. 

waiitWAWurY. 

Name  or  social  security  number  of 
member,  retiree  or  dependent 


Room  and  cabinets  in  whidi  records 
are  located  are  locked  when  unattended. 
Roving  guard  patrol  diuing  non-duty 
hours.  Access  to  records  limited  to  those 
directly  involved  in  managing  claims 
with  a  need  to  know.  Records  in  ADP 
data  base  retrievable  only  to  those  with 
authorized  access  to  ADP  equipment 
and  data  base  is  protected  by  standard 
ADP. 


Records  are  retained  at  USCG 
Headquarters  for  1  year;  transferred  to  a 
Federal  Records  Storage  Facility  and 
retained  for  an  additional  5  jreers.  3 
months  for  a  total  of  6  years.  3  months 
and  destroyed  thereafter. 

tVSTBI  HANAQCIliS)  AND  AOORCn: 

Office  of  Health  and  Safety.  United 
States  Coast  Guard.  Headquarters.  2100 
2nd  Street.  SW.  Washington.  DC  20593- 
OOOl-OOOl. 

NOTVICA'nON  PROCBMMC: 

Send  a  written  request  with  the 
client's  name,  sponsor's  name  and 
social  security  number  to  the  system 
manager.  The  request  must  be  signed  by 
the  individual,  or  if  a  minor  dependent, 
by  the  parent  or  guardian. 


Write  or  visit:  Commandant  (G-WK). 
U.  S.  CoMt  Guard.  Attn:  FMCRA  Section 
2100  Seomd  Street.  SW.  Washington. 
DC  20593-0001. 


Same  as  "Raootd  Access  Procedures." 


MOOnP  MMKl  CAT 

a.  From  the  individual,  or  if  a  minor, 
the  parent  or  guardian. 

b.  Medical  fKdlities  (U.  S.  Coast 
Guard,  Department  of  Defense, 
Uniformed  Services  Treatment  Facility, 
or  Civilian  Facility)  where  beneficiaries 
are  treated. 

c  Injury  investigations. 

d.  Attorneys  and  insurance  companies 
involved  in  the  claim. 

e.  For  Active  Duty  persmmel — the 
Official  Officer  Service  Records  System; 
(DOT/CG  626),  and  the  Enlisted 
Personnel  Records  System;  (DOT/OG 
629). 

f.  For  reserve  personnel — the  Official 
Coast  Guard  Reasrve  Service  Record 
System  (DOT/CG  676). 

DOT/OQ  8M 


Ch«>in'"il  Transportation  Industry 
Advisory  Committee. 

•mm  location: 

Department  of  Transportation  (DOT), 
Commandant  (G-M).  United  States 
Coast  Guard  (CG).  2100  2nd  Street,  SW, 
Washington,  DC  20593-0001. 


CA- 


OFtWWPUAU 


Committee  members. 


■YTHE 


I  mmniMi  of  tmctmot  m  tme  svstbi: 
Address,  phone  number. 
Biographical  sketch. 
Committee  information. 
Minutes  of  meetings. 


MMTMi  urn  OF  MOONM  MAWTAMB)  M  TNE 
•man,  MCUBMO  CATGQOMB  OF  MEM  AND 

THE  FUNPoaes  OF  aucH  uaes: 

Arranging  meetings,  keeping  records 
of  conunittee  business,  determine 
committee  membership. 

Used  by  Coast  Guard  personnel  in  the 
performance  of  official  duties. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 

FOUCCa  AND  PRACTREE  FOR  ITOMNQ, 
•ETIMEWNQ,  ACCHMNQ.  WCTAaiO.  AND 
I  OF  NSOOnOE  M  THE  •VSTEM: 


storaoe: 
File  folders. 


lAsajTY: 
By  committee  name/individual  name. 
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•afequahos: 

Personnel  screening  prior  to  granting 
access. 

Building  has  roving  security  after 
hours. 

RETBrnoN  Am  onposAu 
Permanently  retained. 

•vstbi  manaqbi(^)  and  aodrem: 

Commandant  (G-M).  United  States 
Coast  Guard  Headquarters.  Chief.  Office 
of  Marine  Safety,  Security  and 
Environmental  Protection.  2100  2nd 
Street.  SW,  Washington.  DC  20593- 
0001. 

NomcATiON  procedure: 

Department  of  Transportation, 
Commandant  (G-SII-2),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW.  Washington.  DC  20593- 
0001. 

Written  request  must  be  signed  by  the 
individual. 

record  ACCESS  PflOCBNJREtt 

Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
SII-2)  at  the  address  in  "Notification 
Procedure."  Proof  of  identity  will  be 
required  prior  to  granting  access.  A 
military  identification  card,  driver's 
license  or  similar  doctmient  is 
considered  suitable  identification. 


OONTESTMQ  RKORO  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEQORCI . 

From  the  individual  of  record. 
DOT/CQ  587 
SYSTEM  NAME: 

Investigation  of  Violations  of  Marine 
Safety  Laws  or  Regulations. 

SYSTEM  LOCATION: 
District  Offices. 

CATEOORES  OF  MMVDUALS  COVERED  SY  THE 
SYSTEM: 

Persons  who  have  violated  or  who  are 
suspected  of  violating  marine  safety  or 
related  laws  or  regulations. 

CATEQORKS  OF  RECORDS  M  THE  SYSTBC 

Reports  of  violation  and  supporting 
documents. 

ROUnNE  uses  OF  RECORDS  MAMTASED  M  THE 
SYSTEM.  MCURNNQ  CATEQORBS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 


Evaluation  by  Coast  Guard  personnel 
for  law  enforcement  purposes. 
Evaluation  by  other  agencies,  state,  local 
and  foreign  governments  for  purposes  of 
law  enforcement,  and  other  purposes 
which  the  agency  may  deem  necessary 
for  their  mission. 


For  use  in  dvil  litigation. 
For  insurance  purposes. 
Use  by  the  geneiBlpublic. 
See  DOT  Prefetory  Statement  of 
General  Routine  Uses. 

DBCLOSURE  TO  OONSUMBt  R^ORTMQ 


Disclosures  pursuant  to  5  U.S.C. 
552a(b)(J2).  Disclosures  may  be  made 
bom  this  systems  to  "consumer 
reporting  agencies"  (collecting  on  behalf 
of  the  U.S.  Government.)  as  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f)  or  the  Federal  Claims 
Collection  Act  of  1982  (31  U.S.C. 
3701(aK3)). 

POUCCS  AND  PRACTICES  FOR  8T0RMQ, 
RETRCVMQ,  ACCE88MQ,  RCTA— 10,  AND 
DOPOSSIQ  OF  RECORDS  M  THE  SYSTEM: 

STORAOE: 

File  folders. 

retrcvabuty: 

Records  pertaining  to  violations  of 
law  or  regulation  are  retrieved  by 
individual  name  or  vessel  name. 

SAFEQUAROS: 

Destrojfed  three  years  after  case  is 
closed. 


SYSTHI  MANAQER(S)  AND  i 

Department  of  Transportation, 
Commandant  (G-M).  Chief,  Office  of 
Marine  Safety.  Security  and 
Environmental  Protectirai,  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 

NOTIFICATION  FNOCaMIRE: 

Department  of  Transportation, 
Commandant  (G-Sn-2),  United  States 
Coast  Guard  Headquarters,  100  2nd 
Street.  SW,  Washington,  DC  20593- 
0001. 

Written  request  must  be  signed  by  the 
individual. 

RECORD  ACCESS  PROCBNJRES: 

Procedures  may  be  obtained  by 
writing  to  or  visiting  (G-^II-2)  at  the 
address  in  "Notification  Procedure"  or 
the  local  Coast  Guard  District  for  the 
area  in  which  the  alleged  violation 
occurred. 

CONTESnNQ  RECORD  PROCaXJRES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEQORCS: 

Coast  Guard  investigating  records 
compiled  as  a  result  of  vessel  casualty. 
Investigations  by  other  law  enforcement 
agencies. 

Vessel  operator  complaints. 

Deficiencies  noted  during  Coast 
Guard  inspections. 


OFTNEACI^ 

Portions  of  this  system  may  be  exempt 
from  disclosure  under  the  provisions  of 
5  U.S.C.  552a(iCK2)  vihich  provide  in 
part,  that  investigatory  material 
compiled  for  law  enforcement  purposes 
may  be  withheld  from  disclosure  to  the 
extent  that  the  identity  of  the  source  of 
the  information  would  be  revealed  by 
disclosing  the  investigatory  record,  and 
the  source  has  received  an  express 
guarantee  that  his  identity  would  be 
held  in  confidence,  or,  prior  to  the 
effective  date  of  this  section,  if  the 
source  received  an  implied  promise  that 
his  identity  would  be  held  in 
confidence. 

DOT/CQ  sn 

SYSraiNAME: 

U.S.  Merchant  Seamen's  Records. 

SYSTEM  LOCATIONE 

Department  of  Transportation  (DOT). 
Commandant  (G-M).  United  States 
Coast  Guard  (CG),  2100  2nd  Street.  SW, 
Washington,  DC  20593-0001. 

Portions  of  these  records  may  be 
located  at  the  Marine  Inspection  Office 
or  the  Marine  Safety  Office  where  the 
seaman  was  documented. 

CATEQORCS  OF  lOVDUALS  CO¥ERED  BY  THE 


U.S.  Merchant  Seamen. 

CATGOORCS  OF  RECORDS  M  THE  SYSTEM: 

Personnel  File. 
Shipping  Articles. 
Locator  List. 
Log  Books. 

Seunen's  License  Records. 
Fingerprint  Records. 
Disdptinary  Records. 
Security  Records. 

ROUTIC  uses  OF  THE  RECORDS  MASfTAICD  M 
THE  SYSrai,  SICURMNQ  CATEOORNM  OF  I 
AND  THE  PURPOSES  OF  SUCH  I 


Used  by  Coast  Guard  officials  in 
administering  the  Commercial  Vessel 
Safety  Program  to  determine 
qualifications  for  the  issuance  of 
licenses,  documents,  and  certifications 
determine  disciplinary  action;  to 
provide  duplicate  records  of  service  or 
docummts  to  the  seaman,  his  next  of 
kin  or  his  agent;  to  provide  information 
to  other  Federal  Agencies,  such  as  the 
Veterans'  Administration,  the  Social 
Security  Administration,  etc.  in 
connection  with  benefits  and  services 
administered  by  those  agencies;  to 
provide  information  to  private 
organizations  when  considered 
beneficial  to  the  seaman;  to  provide 
information  to  Federal,  State,  and  local 
investigative  and  low  enforcmnent 
officials  as  provided  for  by  law. 
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See  DOT  PraCatory  Statement  of 
General  Routine  Use. 


TO 


Disclosures  pursuant  to  5  USC 
S52a(b)(12).  Disclosures  may  be  made 
from  this  systems  to  "consumer 
reporting  agencies"  (collecting  on  behalf 
of  the  U.S.  Government)  as  defined  in 
the  Fair  Credit  Reporting  Act  (IS  USC 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1982  (31  USC 
3701(a)(3)). 


MTNiavaTBt: 


troiuai: 

The  persoimel  file  will  be  stored  on 
updataole  microfiche  and  limited 
personal  data  will  reside  on  computer 
disks  and  magnetic  tapes.  The  above 
media  will  be  continuously  updated  as 
new  or  additional  data  is  received.  The 
remainder  of  the  records  will  be  stored 
in  filed  folders  in  paper  form. 

RCTRKVAMJnr: 

The  personnel  file  on  microfiche  will 
be  accessed  from  its  storage  cabinet  by 
a  coded  identifier  of  the  location  of  the 
record  within  the  cabinet.  The  data  on 
the  computer  record  will  be  retrieved  by 
direct  terminal  access  with  the  selection 
of  data  elements  determined  by  the 
authorized  user.  Retrieval  will  be  by 
name  and  ctoss  indexed  under  ID  (i.e. 
"Z",  "BK".  or  Social  Security  Number). 

•AHOUAiiec: 

Personnel  files  on  microfiche  are 
stored  in  the  locked  retrieval  cabinet. 
The  data  on  the  computer  file  can  be 
retrieved  only  via  "password"  identifier 
with  users  being  permitted  access  only 
to  that  portion  of  the  overall  file  that  has 
previously  been  determined  as  meeting 
their  needs.  The  file  folders  are 
maintained  in  locked  rooms. 

WtlinOW  AWD  DfOML. 

Personnel  files  are  held  3  years  for 
unlicensed  personnel  and  10  years  for 
licensed  personnel  after  last  activity, 
then  transferred  to  a  holding  area  where 
they  are  considered  historical  data  and 
are  not  destroyed.  Disciplinary  Records 
are  maintained  in  paper  form. 
Administrative  Law  judge's  Decisions 
and  Ordere  and  Appeal  File  are 
transferred  to  a  Federal  Records  Center 
after  5  yeara.  Commandant's  Decision 
on  Appeal  and  National  Transportation 
Safety  Board  Decisions  and  Oidera  are 
retained.  Disciplinary  Record  Cards  are 
destroyed  upon  notice  of  death. 


Department  of  Transportatiaa, 
Commandant  (G-M).  United  States  Coast 
Guard  Headquaiters,  Chief.  Office  of 
Marine  Safe^,  Security  and 
Enviranmantal  Protsctiaii,  2100  2nd 
Street.  SW,  Washington.  DC  20503- 
0001. 

NOmCATON  PNOCHMMK 

Department  of  Transportatian.  United 
States  Coast  Guard  Headquarters. 
Commandatit  (G-SO).  2100  2nd  Street. 
SW  Washington.  DC  20593-0001.  In 
order  to  determine  if  a  recoid  for  an 
individual  exists,  it  is  necessary  that  the 
applicant  furnish  the  complete  name  in 
which  the  document  was  issued,  the 
serial  number  of  the  document  (i.e., 
"Z".  "BK."  and/or  Social  Security 
Number),  and  his  date  and  place  of 
birth.  A  written  request  must  be  signed 
by  the  individual. 


Procedures  may  be  obtained  by 
writing  Commandant  (G-Sn)  or  visiting 
at  the  address  in  "Notlficstion 
Procedure"  or  the  Marine  Inspection 
Office  or  Marine  Safety  Office  where  the 
document  was  issued  locally 
maintained  portions. 

Same  aS  "Record  Acoeaa  Procedures." 


Personnel  File — Date  furnished  by  the 
seamen,  U.S.  Coast  Guard  officials, 
other  Federal  Agencies  and  employer. 
Shipping  Articles  Vessels'  operatora, 
seamen,  masten  of  vessels.  State 
Department,  and  Coast  Guard  officials. 
Disciplinary  Records — Furnished  by  the 
Investigating  Officers  at  the  various 
Marine  Inspection  and  Marine  Safiaty 
Offices. 

■  iiiiMi  ixiiPiB)  mosi  caiTAM  pmammam 

OFTMCACr: 

Portions  of  this  systAn  of  records  may 
be  exempt  from  disclosure  under  the 
provisions  of  5  USC  552a  (k)(2).  which 
provide,  in  part  that  investigatory 
record,  and  the  source  has  receivisd  an 
express  guarantee  that  his  identity 
would  be  held  in  confidence,  or,  pricn* 
to  the  effective  date  of  this  section,  if  the 
source  received  an  implied  promise  that 
his  identity  would  be  held  in 
confidence. 

DOT/CO  sn 


Merchant  Vessel  Documentation 
System  (Manual  and  Automated). 

SVSrmi  LOCAIKM: 

Automated  system  is  located  at: 


Dspaitment  of  Transportation. 
Commandant  (G-M).  United  States  Coast 
Guard  Hsadquaiters,  2100  2nd  Street. 
SW.  Ws^ngton.  DC  20593-0001. 

Manual  systems  are  located  at: 

Coast  Merchant  Vessel 
Documentatiao  Offices.  (See  sectimi 
E.W..  Standard  Distribution  Ust— 
GOMDTNOTE  5605  for  office  locations). 


CA' 


OF  mVBUALt  OOVBMO  BY  THE 


Vessel  ovmers. 

Mortmees. 

Vessel  Duyen  and  sellers. 

Lien  claimants. 

Vessel  builders. 


CATnoMM  OF  RBoonM  M  TIC  evtrBK 

Vessel  ownm  information. 

Vessel  Information. 

Instruments  of  record  (bills  of  sale, 
mortgages,  etc). 

NOinWi UHi OF  IMOONMIMMrAMBDM TNC 

TNC  FUMFoaas  OF  sucN  uaas: 

Establishing  eligibility  for 
documentation  of  vessels.  Issuance  of 
marine  documents. 

Recordation  of  bills  of  sale,  mortgages, 
etc. 

Publication  of  the  annual 
MERCHANT  VESSELS  OF  THE 
UNITED  STATES. 

Publication  of  the  monthly 
supplement  to  MERCHANT  VESSELS 
OP  THE  UNITED  STATES. 

Used  by: 

Coastguard. 

Other  Governmental  agencies. 

Financial  institutions  snd  other 
money  lenders.  Anyone  having  business 
with  or  an  interest  in  a  documented 
vessel. 

See  DOT  Pretstory  Statement  of 
General  Routine  Uses. 


AMD  FRACnCa  FOR  eroMNQ, 


MTHEtViTBfK 

stohaoc: 

Index  of  ownen  maintained  by 
Commandant  (G-M).  All  other  records 
maintained  at  home  port  of  vessel  by 
vessel  name. 


VAHurv: 

Upon  furnishing  name  of  vessel 
owner  to  Commandant  (G-M),  vessel 
name  is  established  and  request  for 
information  referred  to  appropriate 
home  port.  Records  retrieved  at  home 
port  by  use  of  vessel  name. 

SAFCOUAMM: 

Personnel  screening. 


tjrtingp  of  vessel  ownen  constantly 
updated  by  additions  and  deletions 
(automated). 
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Field  office  vessel  folders  transferred 
to  Federal  Records  Center  2  years  after 
change  of  vessel's  home  port  or  2  years 
after  removal  of  vessel  from 
documentation  (manual). 


SYSTEM  MANAQERfS)  AND  / 

£)epartment  of  TranspcMlation, 
Commandant  (G-^),  C^ef,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection,  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street.  SW,  Washington,  DC  20593- 
0001. 

NomcATiON  fhocbmjre: 

Department  of  Transportation, 
Commandant  (G-nSII),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 

Written  requests  must  be  signed  by 
the  individual  whose  records  are  the 
subject. 


Procedures  may  be  obtained  by 
Moiting  or  by  visiting  Commandant  (G- 
Sn)  at  the  addross  in  "Notification 
Procedure"  or  the  local  Coast  Guard 
District  Office. 


OONTESTMQ  I 

Same  as  "Record  Access  Procedures." 


Vessel  owners.  Mortgagee,  Lien 
claimants.  Vessel  sellere  and  buyera. 
Coast  Guard  admeasures  and  vessel 
buildere. 

OOT/CQ  sa2 


Registered/ Applicant  Pilot  Eligibility 
Folder. 

•YITBI  location: 

Departmisnt  of  Transportation  (DOT), 
Commander,  Ninth  Coast  Ckiard  District, 
Great  Lakes  Pilotage  Staff,  1240  East 
Ninth  St.,  Cleveland,  OH  44199-2060. 


CA 


OF  MDMDUAtS  OOVCRED  BY  the 


United  States  registered  pilots  and 
applicant  pilots  suitable  registered  to 
perform  pilotage  duties  ab«ud  foreign 
vessels  on  the  Great  Lakes. 

CATCOORBS  OF  REOONOS  M  THE  SYBTBI: 

Application  for  registration,  renewal 
of  registration,  snnual  report  of  physical 
examination.  Coast  Guard  license  data, 
and  examination  for  registratioa. 

ROUTNE  uses  OF  REOOROe  MAMT  AMED  M  THE 
SYSTEM,  SICUSMNQ  CATEOORES  OF  USERS  AND 
THE  FURFOaa  OF  SUCH  USES: 

Used  by  Department  of 
Transportation,  U.S.  Coast  Guard,  FBI, 


pilot  associations  and  oorpwations. 
Used  for  pilot  registration,  training 
program  needs,  retirements,  statistical 
compilations,  and  negotiations  with 
Canadian  authorities  to  assure  equitable 
participation  by  U.S.  registwed  pilots 
with  C^adian  registered  pilots.  See 
DOT  Prefetory  Statement  of  General 
Uses. 

POUOEB  AND  FRACnCEi  FOR  1T0R10, 
RETRgVta,  ACCeSMMO,  nCTASSMO,  AND 
OWFOMKLOF  RECORDS  S«  THE  system; 

SrORAQE: 
Records  are  stored  in  file  foldera. 

retrkvamuty: 

Records  are  retrieved  by  name  and 
pilot  registration  number. 

Screened  by  office  personnel  prior  to 
use.  Locked  in  cabinets  during  non- 
working  houra. 

RETENIION  AND  OISFOSAL. 

Records  will  be  maintained 
permanently. 

SYSTEM  MANAOERM  AM)  ADDRESS: 

Commander,  Ninth  Coast  Guard 
District,  Great  Lakes  Pilotage  Sta£f,  1240 
East  Ninth  Street.  Qeveland,  OH  44199- 
2060. 

NOmCATION  PROCaNIRE: 

Same  as  "System  Manager"  above. 


Same  as  "System  Manager"  above. 


Same  as  "System  Manager"  above. 


CA 

Individual's  original  application  fof 
U.S.  Pilot's  rBgistrati(Mi  and  individual's 
yearly  report  of  medical  examination. 

DOT/CQ  611 

SYSTEM  name: 

Investlgstive  Case  System. 

SYSTEM  location: 

Department  of  Transportation  (DOT), 
Commandant  (G-OIS),  United  States 
Coast  Guard  (OG),  2100  2nd  Street,  SW, 
Washington,  DC  20593-0001. 

Systmns  are  also  located  in  Coast 
Guard  District  Offices  at  the  addresses 
listed  in  Appendix  L 

CATeOORCS  OF  SaiMDUALS  COVERS)  BY  THE 
SYSTEM: 

U.S.  Coast  Guard  military  personnel, 
merchant  marine  personnel,  port  and 
dock  workers,  and  persons  under 
investigation  for  violations  of  laws  and 
regulations  administered  by  the  Coast 
Guard. 


CATBaORBB  OF  RBOOaOB  Bl  THE  SVSIWi 

Personnel  security  investigstions, 
national  agency  check  results,  criminal 
investigation,  counterintellisence 
investigations,  computerized  case 
control  system. 

ROVHNE  MBS  OF  RBOOROB  MABfTABOD  SI  THE 
SYSTBH,  BKLUDBIQ  CATBIMMaB  OF  USERS  AND 
THE  FURF0S8B  OF  SUCH  U8CB: 

Used  by  authorized  Coast  Guard 
personnel  for 

Security  clearances. 

Actions  by  commanders  under  the 
Uniform  Code  of  Military  Justice.  Career 
advancement  of  U.S.  Coast  Guard 
military  personnel.  Approval  of 
merchant  seamen  documents. 

Access  of  individuals  to  port 
facilities. 

Used  by:  Appropriate  federal,  state  or 
local  agencies  for  criminal  law 
enforcement  and  prosecution  by  the 
United  States  government.  National 
Agency  Qiecks  and  backgroimd 
investigations. 

See  DOT  Prefetory  Statement  of 
General  Routine  Uses. 


AND  FRACnCeS  FOR  STORBIQ, 


BITHESVSTEM: 
STORAQE: 

Investi^tive  dossiers  and  3x5  card 
retrieval  syst^. 

REnMEVABSJTY: 

By  name  and/or  case  number. 

SAFEQUAROS: 

Alarm  controlled  spaces,  locked  end/ 
or  limited  access  file  cabinets  and  office 
spaces.  Using  receipt  control,  automatic 
data  processing  (A£X>)  system  cannot  be 
penetrated  for  data  through  terminals,  or 
otherwise,  located  outside  the  U.S. 
Coast  Guard  computer  cuiter  without 
use  of  proper  administrative  controls. 
Release  of  dossiere  to  accredited 
personnel  on  "need-to-know"  basis 
only. 

Flelease  of  dossiers  to  accredited 
perstmnel  on  'need-to-know'  basis  only. 

RETBmON  AND  OMFOBAU 

Dossiers  retained  50  years  bora  date 
of  birth. 

Deceased,  retirees  and  others 
separated  are  held  one  year  from 
separaticm. 

Dossiers  are  retired  to  the  Washington 
National  Federal  Records  Center  for 
further  retention  of  30  yeare. 

3x5  Cards  are  annotated  to  recall 
retired  dossiers  if  necessary.  Computer 
printouts  are  retained  for  10  years  then 
destroyed. 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

Commandant  (G-O).  Chief.  Office  of 
Operations,  Department  of 


/  VoL  61.  Na  212  /  Thunday.  Ociob«  31.  1906  /  NotioM 


TtanajpartatloD.  Unitad  StatM  Coaat 
Guard  Hsadquaiten.  2100  2nd  Stiwt. 
SW.  Waahington.  DC  20593-0001. 


Department  of  Tranaportation. 
Commandant  (G-SII).  United  SUtes 
Coast  Guard  Headquarters.  2100  2nd 
Street.  SW.  Washington.  DC  20593- 
0001. 

Written  request  must  be^signed  by  the 
individual. 


Procedures  may  be  obtained  by 
writing  to.  or  visiting  Commandant  (G- 
Sn)  at  the  address  in  "Notification 
Procedure"  or  the  local  Coast  Guard 
District  Office,  location  in  Appendix  I. 
for  the  area  in  which  an  individual's 
duty  station  is  located. 

Ptoof  of  identity  will  be  required  prior 
to  affording  an  individual  aooeas  to 
recmds.  A  military  idantificatian  card,  a 
driver's  license,  or  similar  document 
will  be  considered  suitable 
identification. 


Same  as  "Record  Access  Procedures." 

National  Agency  Checks,  background 
investigations,  criminal  investigations, 
interviews,  records  checks, 
observations,  statements. 

0F1M1AGT: 

Portions  of  this  system  of  records  may 
be  exempt  from  disclosure  under  the 
provisions  of  5  USC  552a  (k)(2).  which 
provides  in  part  that  investigatory 
material  compiled  for  law  enforcement 
purpoees  may  be  withheld  from 
disclosure  to  the  eictent  the  identity  of 
the  source  of  the  information  would  be 
revealed  by  disclosing  the  investigatory 
record,  and  the  source  has  received  an 
express  promise  that  his  identity  would 
be  held  in  confidence,  or.  prior  to  the 
effective  date  of  this  section,  if  the 
source  received  an  implied  promise  that 
his  identity  would  be  held  in 
confidence.  Portions  of  this  system  of 
records  may  be  exempt  from  disclosure 
under  the  provisions  of  5  USC 
552a(k)(5)  which  provides,  in  part,  that 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  information  may  be 
withheld  from  disclosure  but  only  to  the 
extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  the 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 


held  in  ooofidsnoe  or.  prior  totiie 
eCbctiTa  dais  of  tUa  HcttoD.  oiMivan 
impUad  promiaa  that  dia  Idantity  of  tha 
aouroa  would  ba  held  in  oonfidwca. 
Poftions  of  this  svatHn  of  raoonb  may 
be  exempt  from  diadoaura  under  tha 
provisiooa  of  5  USC  552a  CkX7).  which 
provide,  in  part  that  evaluation  material 
used  to  detnmine  potential  far 
promotion  in  the  armed  aervlcaa  may  be 
%vithheld  from  diadoaure  but  only  to  the 
extent  that  the  diadoaure  of  such 
material  would  reveal  tha  idanttty  of  a 
source  who  fumiahed  infarmation  to  the 
Government  under  an  expiasa  praooiaa 
that  the  identity  of  a  aouroe  %would  be 
held  in  oonfidanoe,  or,  prior  to  the 
effective  data  of  thLiCimcXLoa,  under  an 
implied  promiae  that  the  identity  of  the 
source  would  be  held  in  confideooa. 

DOTAOQ  912 


Port  Security  Card  System. 

avarm  locatkmk 

Department  irf  Transportation  (DOT). 
Commandant  (G-(^).  Unitad  Stataa 
Coast  Guard  Haadquartsrs  (CG).  2100 
2nd  Street.  SW.  Waahingtcm,  DC  20503- 
0001. 

Reoords  also  located  at  each  District 
Office.  See  Appendix  I  for  locationa. 

laVTNi 

Persons  regulariy  employed  on 
vessels  and  watar  front  fadlitiaa.  or 
persons  having  regular  public  or  private 
busineae  with  the  operation, 
maintenance,  or  administration  of 
vessels  and  cargoes  or  waterfrtmt 
Escilities. 

cATBQOwi  cr  naooaBa  m  tmb  •vsraa 

Applications  for  port  security  cards 
awaiting  processing.  Prooessed 
applications  indicating  those  granted  or 
denied  port  security  cards. 


Used  by  Authorized  Coast  Guard 
offidals  to  determine  eligibility  for 
issuance  of  Port  Security  Garda.  See 
PreCatwy  Statemmt  of  General  Routine 
Uses. 


I  OF  aaooaoe  M  ma  I 

aroaAoc: 
Paper  files,  3x5  cards. 


Maintatnad  hi  ilia 
■laas.  Pwaonnal  ata 
gmrting 


ini 
prior  to 


Retained  far  8  years,  then  deatroyed 
by  mutilating,  ahiadding  or  burning. 

Commandant  (G-GiS).  Oiiaf,  Office  of 
Oparatimu,  Department  of 
TranMXVtatiai,  Unitad  States  Coast 
Guarci  Headquarters.  2100  2nd  Street, 
SW,  Wellington.  DC  20593-0001. 


Department  of  Transportation. 
Commandant  (G-^SII).  United  States 
Coaat  Guard  Heedquaiters.  2100  2nd 
Street.  SW.  Washington.  DC  20593- 
0001. 

Written  request  must  be  signed  by  the 
individual. 


Ptocedures  may  be  obtained  by 
waiting  to  or  visiting  Qnunandant  (G- 
SQ)  at  the  addrees  in  "Notificatian 
Procedure'  m  the  local  Coaat  Guard 
District  or  unit  office  for  tha  area  in 
which  the  application  was  filed. 

Proof  of  iooitity  will  be  required  prior 
to  affording  an  individual  aooeaa  to 
records.  A  military  idantifioition  card,  a 
driver's  license,  or  similar  document 
will  be  considered  suitable 
identification. 


Same  as  "Raoord  Access  Prooeduraa.' 


CA 


Individual  applications. 
National  Agency  checks. 
Other  records  afready  at  Coast  Guard 
Headquartere,  if  any. 


OFTNiACr: 

Portions  of  this  system  of  records  may 
be  exempt  from  disclosure  undw  the 
provisions  of  5  USC  552a(kM2).  which 
provide,  in  part,  that  investigatory 
material  compiled  for  law  enforcement 
purpoees  may  be  withheld  from 
disclosure  to  the  extent  that  the  identity 
of  the  source  of  the  information  would 
be  revealed  by  diadosing  the 
investigatory  record  and  the  source  has 
received  an  express  guarantee  that  his 
identity  would  be  held  In  confidence, 
or.  prior  to  the  effective  date  of  this 
section,  if  the  source  received  an 
implied  promise  that  his  identity  would 
be  held  in  confidence. 

DOT/CQ  922 


By  name. 


Military  Training  and  Education 
Records. 


Federal  l^iaier  / 
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Depaitrooit  of  lYansportation  (DOT). 
Commandant  (G-WP),  United  States 
Coast  Guard  Haadquartars,  Qiief.  Office 
of  Personnel  Management,  2100  2nd 
Street.  SW,  Washington.  DC  20593- 
0001. 

Records  are  also  located  at  District 
and  Headquarten  Units.  See  Appendix 
I  for  locations. 


CA- 
avaTBa 


OFaBWBUALa 


aVTHE 


Coast  Guard  Military  Personnel 
(Commissioned  Officers,  CommissicNied 
Warrant  Cheers,  Cadets,  and  Enlisted- 
Personnel). 


CATcaonEi  OF  aecoNoa  M  THE  avsrai: 
General  Service  Correspondence 
Courae.  Off-Duty  Education  Records. 
Professional  Training  Records.  Non- 
traditional  Educational  Support 
Reoords.  Achievement  and  Aptitude 
Test  Results.  Academic  Performance 
Records.  Correspondence  Course  Rate 
Advancement  Records.  Military 
Performance  Records.  Admissions 
Processing  Records.  Oade  Reporting 
Records.  Cadet  Academic  Stilus 
Records.  Transcript  Maintenance 
Records.  Cadet  Disdpline  Statiis 
Records.  Military  Personnel  Reoords. 
Military  Training' Sdiedules  Records. 

aiTME 


aouncuHiOF 

avaiCM,  MCLUDBMl  CA- 
TNE  FURPOaa  OF  aucH 

Evaluation  and  measurement  of 
training  performance.  Statistical 
siunmaries.  Input  to  personnel  records. 
Partial  criteria  for  selection  and 
admis^on  to  service/professional 
schools.  Partial  criteria  for  selection  to 
postgraduate  education  programs. 
Criteria  fw  admission  to  the  Coast 
Guard.  Criteria  for  retention  in  service 
Schools.  Criteria  for  promotion.  The 
above  information  is  used  by  authorized 
Coast  Guard  personnel  in  the 
performance  of  Official  duties.  See 
Prefatory  Statement  of  General  Routine 
Uses.  3  through  5  do  not  apply. 


OF 


BITNEaVSTBK 


aronAQE: 

File  folden  stored  in  file  cabinets. 
Portions  are  stored  on  ADP  equipment. 

RETRCVABajTV: 

Retrieved  by  name,  rate,  class 
number,  cadet  code  number,  and  Social 
Security  Number. 

aAFlQUAROa: 

Records  are  kept  in  file  cabinets  in 
offices  that  are  locked  during  off-duty 
boure.  Those  records  stored  in  ADP 


equipment  may  only  be  ( 
through  use  of  a  user  aooeas  code. 


Personal  History,  Service  History  and 
School  Ccmduct  and  Military 
Performance  reoords  are  k^t  for  one 
year.  Academic  and  Correspondence 
Course  records  are  l»pt  for  five  yean. 
Aptitude  and  Achievement  Test  results, 
as  a  part  of  Training  and  Education 
records,  are  kept  for  five  years.  Records 
are  destroyed  by  mutilating,  shredding 
or  burning. 

SVSTBI  MANAOBlW  AND  AOORaa: 

Department  (rf  Transportation, 
Commandant  (G-WP]^  Chief,  Office  of 
Pwsonnel  Management.  United  States 
Coast  Guard  Headquartere.  2100  2nd 
Street,  SW.  Washington.  DC  20593- 
0001. 

WUiaCAHOH  FHOCHWaiE 

Department  of  Transportation,  United 
States  Coast  Guard.  Headquartere, 
Commandant  (G-Sh),  2100  2nd  Street. 
SW,  Washington.  DC  20593-0001. 

Written  request  must  be  signed  by  the 
individual. 


Prooediues  may  be  obtained  by 
writing  to  or  visiting  (G-SU)  at  the 
address  in  "Notification  Procedure,"  or 
by  visiting  the  local  activity  where 
assigned  for  training.  Prior  %vritten 
notification  of  personal  visits  is  required 
to  injure  that  the  applic{d)le  a  record 
will  be  available.  Ptoof  of  identity  is 
required  prior  to  release  of  records.  A 
military  identification  card,  driver's 
license,  or  similar  document  will  be  ' 
considered  suitable  identification. 


prior  to  the  eOKtive  drte  of  this  section, 
under  an  impliad  pnmise  that  tha 
identity  of  ^  source  woeld  be  held  in 
confidMOce.  Portions  of  this  aystam  (^ 
recnds  may  be  exempt  from  diadoaure 
under  the  |Hovisians  of  5  USC 
5S2a(kM6).  whidi  providaa.  in  part,  that 
testing  or  examination  matarial  uscid 
solely  to  determine  individual 
qualifications  for  appdntmant  or 
pnmiotimi  in  the  Federal  serrioe  may  be 
withheld  fitmi  diacloeure  to  the  extent 
that  discloeive  of  theee  raooids  would 
comprtMnise  the  objectivity  or  himeas 
of  the  teeting  or  examination  prooess. 
Portions  of  this  S]r8tem  of  reonda  mey 
be  exempt  from  disdosure  under  tlie 
provisions  of  5  USC  552a(k)(7).  which 
provide,  in  part,  that  evaluation  material 
used  tb  determine  potential  for 
promotion  in  the  armed  services  may  be 
withheld  from  disclosure  but  mly  to  the 
extent  that  the  disdosure  of  sudi 
material  would  reveal  the  id«itity  of  a 
soiuce  who  furnished  infrHmatioD  to  the 
government  under  an  express  promise 
that  the  identity  of  a  source  would  be 
held  in  confidence,  or  prior  to  the 
effective  date  of  this  section,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 


coNTcanNQ  aECoao  I 
Same  as  "Record  Access  Procediues." 

Offidal  military  personnel  records, 
test  results,  instructore  and  supwvisore. 

aVSTEMB  EXEMPTED  FROM  CatTAai  PWOWMOMS 
OF  THE  ACT: 

Portions  of  this  system  of  records  may 
be  exempt  from  disclosure  under  the 
provisions  of  5  USC  552a(k)(5),  which 
provide,  in  part,  that  investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  m' 
qualifications  for  Fedwal  dvilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
information  may  be  withheld  from 
disclosure  but  only  to  the  extent  that  the 
disclosure  of  sudt  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidmice  or. 


DOT/CQ  S2S 

SYSTEM  name: 

Military  Pay  and  Perscmnel  System. 

SVSTBI  LOCATION: 

Department  of  Transportaticm  (DOT). 

a.  U.S.  Coast  Guard  (CG),  Department 
of  Transportation  Computer  Center,  400 
7th  Sti«et,  SW,  Washington,  DC  20590- 
0001. 

b.  U.S.  Coast  Guard  Pay  and 
Personnel  Center,  444  S.E.  Quincy 
Street,  Topeka,  KS  66683-3591. 

c.  U.S.  Coast  Guard,  2100  2nd  Street, 
SW,  Washington,  DC  20593-0001. 

d.  Decentralized  data  segments  are 
located  at  the  unit  maintaining  the 
individual's  pay  and  personnel  record 
and  permanent  duty  unit. 

CATEOORCS  OF  MDMBUAia  COVBKD  BY  TNE 

system: 

a.  All  Coast  Guard  military  personnel, 
active  duty  and  reserve. 

b.  Retired  reserve  Coast  Guard 
military  personnel  waiting  for  pay  at  age 
60. 

c.  Active  duty  NaticHial  Oceanic  and 
Atmospheric  AdministratiiHi  (NOAA) 
officere. 

d.  Personnel  separated  from  service  in 
all  the  preceding  categories. 


CATEQOaCS  OF  ReCOROS  M  TNE  SVSTBK 

All  categories  of  records  are  electronic 
and/or  paper,  and  may  include 
identifying  infimnetion,  such  as 
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named),  date  of  birth,  home  rari dance, 
mailing  addfaaa,  aodal  aacuiity  niunbar. 
payfolTinfonnation.  and  liama 
telephone  number.  Raoorda  leflect: 

a.  Woric  axparianoe.  educational  level 
achieved,  and  apedaliaad  aducatian  or 
training  obtained  in  and  outaide  of 
military  aervice. 

b.  KfiUtvry  duty  aaaiyimwla,  ranka 
held,  pay  and  allowancaa.  peraoonel 
actiona  such  aa  prooMitioBa.  damotlona. 
or  aeparationa. 

c  Enrollment  or  declination  of 
onrolbnant  in  inatiilranoe  pwgnuna. 

d.  ParfonnanoB  ewaluatian. 

a.  The  individual's  deairaa  ior  future 
asaignments.  training  requaated.  and 
notationa  by  aarignment  ofBoara. 

f.  Infomation  far  detanninatiana  of 
waivers  and  rsmiaaians  of  indebtedness 
to  the  U.S.  Govaroraent 

g.  infarmation  for  the  purpoae  of 
vahdating  legal  raquiremairta  for 
gamiahment  of  i 


under  other  lagal  diaririllty  far  the 
puipoae  (rfasMiiBg  the  indlvidnal  ia 
racaivine  banefita  or  oooipanaatiaD  they 
are  antitlBd  to  leoalw. 
k.  To  a  lequaaUiM  | 
organlxatian,  or  inmvkhial  the  I 
addieaa  and  other  lelewant  infarmatian 
on  thoae  indlvidiiala  who.  it  ia 
faeannahty  beUeved.  might  have 
ooatracted  an  ilhiasa.  been  axpoaed  to. 
or  sullMed  b«m  a  health  haaad  while 


Title  37  U.S.C  aa  implananled  in 
GAO  Manual  kx  GuidaMse  of  Federal 
AgsBdae.  Title  2  GAO.  Title  •  GAO  and 
Title  14  VS.C.  92(1). 


L  To  budnaaaea  far  the  purpeae  of 
electeonk  fimd  tranafars  or  allotlad  pay 
tranaactions  authoriwd  by  the 
individual  oonoamad. 

m.  To  credit  mnrias  and  Wnamial 
inatitutiaaa  far  ne  purpoee  of 
{wooaaaing  credit  anaagamaBta 
authoriaed  by  the  tedhridual  cancemad. 

n.  To  other  govenunant  agmdaa  for 
-the  purpoee  of  aamings  gamiahment. 

a  To  prapai*  the  GAIoar  Ragiatar  and 
Heawe  OfBoer  Ragiatar  whkh  la 
provided  to  all  Coeet  Guard  ofBcars  and 
the  Dapailaaant  of  Defaasa. 

p.  To  otter  bdaral  agaadae  and 
coUactian  mwii,  Isii  far  the  coHactian  of 


a.  To  the 
thepiwpoa 
U.S.Sevii«a 


DepertmmtofTraesury  far 
I  oiiiisbiiisenient  of  aaJary, 


alfotmenta,  or 


advaocaa  to  the  fadaral 
q.  The  hoaM  BMiUag 
numharaal 
thafar  defendant/a  to  duly 
Family  Onl  i  ilia  in  Midi 
wIthiB  the  Coeal  GvMd 
ef 


b.  To  goveraasent  aganriaa  to  i 
eaniiflgi  aiid  tax  faifarmalian. 

c  To  ttie  Depaitmaut  of  Dafanae  I 
VelarmM  Adminlatratian  far 
detei  minrtione  of  benefit  ( 
military  maaaheta  and  I 

d.  To  canlractora  to  i 
and  oollactifm  of  benelt  claima. 

a.  To  the  Deeertasent  ef  Defanae  far 
manpower  and  raedtnaas  planning. 

f.  To  the  Comptroller  General  for  the 
purpoae  of  proceaaing  waivers  and 


efit  eliolbihty  far 
I  their  dependants. 


The  storaga  ia  an 

lagnetlc  tape  aakr 

farms  in  file  felderB. 


g.  To  contractors  for  the  purpoae  of 
system  anhancament,  mainlananoe,  and 
operations. 

h.  To  federal,  state,  and  local  agencies 
for  determination  of  eligibility  for 
benefits  connected  with  the  Federal 
Housing  AdministratioD  programs. 

i.  To  provide  an  official  of  another 
federal  agency  infarmati<m  needed  in 
tlie  performance  of  official  duties  to 
reconcile  or  reconstruct  data  files  in 
support  of  functions  for  which  the 
records  were  collected  and  maintained. 

j.  To  an  individual's  spouse,  or  person 
responsible  for  the  care  of  the 
individual  concemed  when  the 
individual  to  whom  the  record  pertains 
is  mentally  incompetent,  critically  ill  or 


Ratrieval  fram  &e  ayatom  ia  by 
or  aodal  seciuity  nnmbar  and  can  be 
acceaaed  by  aaapieyaea  in  pay  and 
peraonnel  oAoea  and  ethar  pay  and 
pareennel  employeea  locatod  ebewheie 
who  have  a  need  far  the  raoeid  in  the 
perfomumce  of  their  duties. 


Computers  provide  privacy  and 
access  limitationa  by  requiring  a  i 
name  and  password  matoh.  Acceas  to 
decentralizad  aegmenta  are  similarly 
controlled.  Only  thoee  peraonnel  with  a 
need  to  have  accaaa  to  the  system  era 
given  uaer  names  and  peaaworda.  The 
magnetic  tape  backups  have  limited 
access  in  that  users  must  justify  the 
need  and  obtain  tope  numbera  and 
volume  identifiers  from  a  central  aouroe 


befara  they  are  provided  data  tapaa. 
Paper  raoafd  anid  micralUm  raoorda  are 
in  Umitad  aooaaa  aieaa  In  locking 
rt^figff  cabineta. 

Laava  and  Faminga  Slatementa,  and 
pay  raoorda  are  microfilmed  and 
retained  on  aito  four  years,  then 
archived  at  die  Federal  Reoord  Center, 
and  daatroyed  whan  SO  years  okL  The 
official  copy  of  the  pawonnel  ratxvd  ia 
maintained  in  the  Official  OfBoar 
Service  Racorda.  DOT/CG  Sas  far  active 
duty  offlosra,  the  Bnllatad  Pwonnd 
Raoonl  System.  DOT/CG  629  far  active 
duty  anlialad  pononael  or  the  Offldel 
Coaat  Guard  Raearve  Service  Record, 
OST/CG  576  far  faiactiva  duty  raeervists. 
DupUoato  magnetic  copiee  of  the  pey 
and  peraonnel  record  are  retained  at  an 
off  site  facility  for  a  naefnl  Ufa  of  aeven 
yeeia.  Paper  rscorda  far  walvera  and 
remiaaiona  are  retrined  on  aito  aix  years, 
three  monthe  aftar  the  ilutesmiiiation 
and  then  deetroyed.  Paper  reoorda  to 
determlBe  legal  aulBdancy  far 

naitoaix 


a.  AH  iafermetian  on  Ceeat  Guard 
maaaban  other  than  b..  c.  and  d.  bakw: 
AFLAC  iDCorpontod.  WTTN-TV.  hic 
end  AFLAC  ■KQedceat  Paitnarall»7 

(1)  Far  active  dniy  aaaibeas  ef  the 


Ceaat  Guard 


U.S. 
21M2Bd 
.DC  20693- 


(2)  FerCeaal  Guard  Inacliva  duty 
■bers  and  mirBd  Coast 
I  awaAiBig  pay  at  age  60: 
CUef.  OHoe  ef  Reedineee  end  Reeerve. 
Department  of  TraaapartaMan.  U.S. 
Caaat  G«ard  ilaailniiiiUmii.  2100  2nd 
Street,  SW.  WMhingtoB.  DC  20593- 
0001. 

b.  Fer  Coeat  Guard  Waivers  ami 
Remisaiona:  Chief,  Peraonnel  Services 
Division  (G-PMP).  Ottce  ef  Peraonnel, 
U.S.  Coeat  Guard  Heedquertera,  2100 
2nd  Straet.  SW,  Waahingtnn.  DC  20590- 
0001. 

c  For  reoorda  uaed  to  determine  legal 
suffidancy  far  garoishmant  of  wmbs 
and  pay  reoorda:  Commanding  Officer 
(LQ:.),  U.S.  Coaat  Guard  Pay  and 
Personnel  Center,  444  S.E.  Quincy 
Street.  Topeka,  KS  60683-3501. 

d.  For  data  added  to  the  decentralized 
date  segment  the  commanding  officer, 
offioar-in-chaiga  of  the  unit  handling 
the  individual'a  pay  and  personnel 
record,  or  Chief,  Adminiatpative 


Federal  Bogirtor  /  VoL  61.  No.  212  /  TTiurgday.  Ckaobar  31.  1996  /  Notkea 56343 


Servioea  Division  for  individuals  whose 
racorda  are  handled  by  Coast  Guard 
Headquarters. 

e.  For  hK)AA  members:  National 
Oceanic  and  Atmoapheric 
Administration,  Commissioned 
Personnel  Division.  11400  Rockville 
Pike,  Rockville,  MD  20852. 


NomcA'noNi 

Inquiries  should  be  directed  to:  a.  For 
all  information  on  Coast  Guard  members 
other  than  b.,  c,  and  d.  Below: 
Department  of  Transpoitetion,  U.S. 
Coast  Guard  Headquarters  (G-SII),  2100 
2nd  Street,  SW,  Washington,  DC  20593- 
0001. 

b.  For  records  used  to  determine  legal 
sufficiency  im  gamiahment  of  wages 
and  pay  records:  Commanding  Officer, 
U.S.  Coast  Guard  Pay  and  Personnel 
Center,  444  S.E  Quincy  Street,  Topeka, 
KS  66683-3591. 

c.  For  date  added  to  the  decentralized 
date  segment  the  commanding  officer, 
officer-in-charge  of  the  unit  handling 
the  individual's  pay  and  personnel 
record,  or  Chief,  Administrative 
Services  Division  for  individuals  whose 
records  are  handled  by  Coast  Guard 
Headquarters.  Addresses  for  the  unite 
handling  the  individual's  pay  and 
personnel  record  are  available  from  the 

individual's  mmmanHing  offiCOT. 

d.  For  all  information  on  NOAA 
members:  National  Oceanic  and 
Atmospheric  Administration. 
Commissioned  Personnel  Division, 
11400  RockvUle  Pike,  Rockville,  MD 
20852. 


Contact  the  addressee  under 
notification  procedures  and  specify  the 
exact  information  you  desire.  Requeste 
must  include  the  full  name  and  social 
security  number  of  the  individual 
concerned.  Prior  %mtten  notification  of 
personal  visite  is  required  to  ensure  that 
the  records  will  be  available  at  the  time 
of  visit  Photographic  proof  of  identity 
will  be  required  prior  to  release  of 
records.  A  military  identification  card, 
driver's  license  or  similar  docimient 
will  be  considered  suiteble 
identification. 


Contact  the  addressee  under 
notification  procedures  and  specify  the 
exact  information  or  items  you  are 
contesting  and  provide  any 
documentetion  that  justifies  your  claim. 
Correspondence  contesting  records  must 
include  the  fuU  name  and  social 
security  nimiber  of  the  individual 
concerned. 


(1)  Official  Officer  Service  Reoorda. 
DOT/OG626. 

(2)  Enlisted  Personnel  Reoord  Syatam. 
DOT/CG  629. 

(3)  Official  Coaat  Guard  Raaerve 
Service  Record,  DOT/CG  676. 

b.  Information  is  obtained  from  the 
individual,  Coest  Guard  perstmnel 
officials.  National  Oceanic  and 
Atmospheric  Administration  personnel 
officials,  and  the  Department  of  Defense. 

DOT/CQ  624 

systbiname: 

Personnel  Management  Information 
System  (PMIS). 

SYSTEM  location: 

Commanding  Officer  Pay  and 
Personal  Center  (PPC),  444  S.E.  Quincy 
St.,  Topeka,  KS  66683-3591. 

CATEQOMES  OF  laMVIMMLS  COVERED  BY  THE 

system: 

All  regular  Coast  G\iard  personnel  on 
active  duty.  All  reserve  Coast  Guard 
personnel  on  extended  active  duty  and 
Reserve  personnel  on  initial  active  dufy 
for  training. 

CATEOOMES  OF  REOOROS  M  THE  system: 

A  sii^e  computer  record  which 
currently  contains  about  450  date 
elemente  on  each  member.  Some  date 
elemente  are  used  only  for^nlisted, 
others  only  for  officers.  Ilie  file  contains 
personal  information  such  as  name, 
place  of  birth,  rank,  location,  etc.  The 
file  also  contains  pay  date  elemente 
which  will  form  the  basis  for  deriving 
pay  entitlemente  for  Coast  Guard 
military  personnel  under  the  Joint 
Uniform  Military  Pay  Systrai  QUMPS). 

ROUTSIE  USES  OF  records  MAaiTAae)  M  TY« 
SVSTBH,  MCUMNNQ  CATEOORES  OF  USERS  AND 
THE  PURFOaeS  OF  SUCH  USES: 


RaCORO  SOURCE  CAT 

a.  The  individual's  record  from  the 
foUowingeystems  of  records: 


The  file  is  used  to  produce  a  number 
of  reporte  used  throughout  the  Coast 
Guard.  Types  of  repoite  are: 

Locator  Listing  for  Headquarters  and 
Districte, 

Personnel  Roster  for  the  unit  to  assist 
in  verifying  information,  Nimiber  of 

Connel  pay  grades  for  advancement 
Is  and  budget  expenditures. 

Current  reporte  for  this  system  of 
records  are  listed  in  the  Reports 
Distribution  Manual  generated  by  the 
Coast  Guard  for  this  system. 

Queries  and  batch  processing  are  used 
to  recruitmmt  levels, 

Various  Coast  Guard  offices  receive 
the  locator  listing  and  management 
reporte. 

Government  agencies  other  than  Coast 
Guard  categories  see  DOT  PreCatory 
Stetement  of  General  Routine  Uses,  3 
through  5  do  not  apply. 


iXacfoauias  punoont  to  5  L/SC 
SS2a(bUl2).  Diackauiaa  may  be  made 
froQ  this  systama  to  'consumer 
reporting  agandea'  (ooUecting  on  bdialf 
oithe  U.S.  Govenmiaat)  aa  defined  in 
the  Fair  Credit  RqMtting  Act  (15  USC 
1681a(f))  or  the  Federal  Clainu 
Collectian  Act  of  1982  <31  USC 
3701(aH3)). 


OF 


BITMISVeraMC 


storaqe: 

The  storage  is  on  computer  disks  with 
tepe  backups.  The  file  is  updated  once 
a  week.  Once  a  mmth  the  file  is 
dumped  to  a  tepe  file  for  historical 
piuposes. 

Decentralized  segmente  are 
maintained  at  each  District  Office  and  at 
Personnel  Support  Centers.  See 
Appendix  #1  for  locatiotts. 

retrkvaisjtv: 

Retrieval  from  the  system  is  by  use  of 
name  or  Social  Security  Number  or  a 
combination  of  personal  and  non- 
personal  characteristics. 

Users  retrieve  information  direct  from 
the  file  through  card  input  ch'  direct 
terminal  access.  Date  elemente  to  be 
retrieved  and  method  of  use  are  selected 
by  the  user. 

An  extract  file  containing  summary 
records  is  produced  montUy  for  use  on 
a  "time  sharing"  system.  Retrieval  of 
information  from  this  extract  is  by  direct 
terminal  access  only.  Date  elemente  to 
be  retrieved  and  method  of  iise  are 
selected  by  the  user. 


The  computer  provides  privacy  and 
access  limitetions  by  requiring  a  user 
name  and  password  match.  In  addition 
each  element  of  the  file  has  ite  own 
level  of  accessibility  which  must  be 
held  by  the  user.  Only  those  staff 
componente  at  Headquarters  with  a 
neea  to  have  access  to  the  file  are  given 
user  names  and  passwords.  Access  to 
the  "Time  Share"  extract  is  similarly 
controlled.  The  backup  tepes  and 
monthly  dumps  also  have  limited  access 
in  that  users  must  justify  the  need 
before  they  are  provided  the  tepe 
numbers. 


End-of-Year  system  backup  tepes  and 
day  to  day  transaction  tepes  are  retained 
indefinitely.  Stetistical  and  other  report 
extract  tepes  are  recycled  into  the 
system  and  consequ«itly  destroyed. 
Paper  working  files  are  oisposed  of  in 
accordance  with  current  record  disposal 
instructions. 
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SYSTfli  MANAOnW  AM)  < 

Department  of  Transportation. 
Commandant  (C-WP).  United  Statea 
Coast  Guard  Headquarters,  Chief.  OfRoe 
of  Personnel  Management,  2100  2nd 
Street.  SW,  Washington,  DC  20593- 
0001. 

N0TVKAT10N  mOCaMMS: 

Inquiries  should  be  directed  to: 
Department  of  Transportation, 
Commandant  (G-SII).  United  States 
Coast  Guard  Headquarters.  2100  2nd 
Street,  SW.  Washington,  DC  20593- 
0001. 


Procedure  may  be  obtained  by  writing 
to  or  visiting  Commandant  (G-SII)  at  the 
address  in  "Notification  Procedure". 
Prior  written  notification  of  personal 
visits  is  required  to  insure  that  the 
records  will  be  available  at  the  time  of 
visit.  Proof  of  identity  will  be  required 
prior  to  release  of  records.  Military 
identification  card,  driver's  license  or 
similar  document  will  be  cooaidered 
suitable  identification. 


Same  as  "Record  Access  Procedures." 
)  ■ounce  CAT 


The  data  to  update  the  file  comes 
from  copies  of  official  service  record 
entries  prepared  by  field  units.  The  data 
is  entered  on  tape  for  update  of  the 
computer  files. 

DOT/CQt2S 


Officer  Selection  and  Appointment 
System. 

■WraM  LOCATKM: 

Department  of  Transportation  (DOT). 
Commander,  U.S.  Coast  Guard, 
Personnel  Command,  2100  2nd  St..  SW, 
Rm.  1412,  Washington,  DC  20593-0001. 

Records  are  also  located  at  each 
District  and  Headquarters  Unit. 

Use  Appendix  I  for  locations. 


CA 


OF  MOMDUAU  COVERCD  BY  TMl 


Applicants  for  Coast  Guard  Officer 
Candidate  School  or  direct  commission 
programs  of  the  Coast  Guard. 

CATEQOMES  OF  RBCORM  M  Tt«  tVSTBK 

Information  in  the  system  is  supplied 
by  applicants  and  also  by  persons,  other 
than  the  applicants,  who  submit 
informalton  pertinent  to  the  suitability 
of  the  applicants  for  commissioned 
service  in  the  Coast  Guard. 


tCAl 

icreucNi 

Officials  and  employees  of  the  Coast 
Guard  in  the  performance  of  their  duties 
in  managing  and  contributing  to  the 
recruitment  and  appointment  of  men 
and  women  for  officer  programs  in  the 
regular  and  reserve  components  of  the 
Coast  Guard. 

The  Attorney  General  of  the  United 
States  or  his  authorited  repreaentatives 
in  connection  with  litigation,  fraudulent 
enlistment  or  other  matters  under  the 
jurisdiction  of  such  agencies. 

Official  amployees  of  the  Veterans 
Administration  and  Selective  Service 
Administration  in  the  performanoe  of 
their  official  duties  related  to  enlistment 
and  raenlistment  eligibility  and  related 
benefits. 

The  Senate  or  the  House  of 
Representatives  of  the  United  States  or 
any  committee  or  subcommittee  on 
matters  within  their  fiirisdiction 
requiring  disclosure  of  files  or  records  of 
personnel  covered  by  this  system. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses,  3  through  5  do 
not  apply. 


HTNiSVITBfK 


•TOfuuw: 

Paper  records  are  stored  in  file 
foldere. 

miiMVAwury. 

Retrievability  The  sjrstem  is  indexed 
alphabetically  by  name  of  applicant  and 
is  retrieved  by  name. 

•afkmjamn: 

Records  kept  in  file  cabinets  locked 
after  working  hours. 

Buildings  have  24-hour  security 
guards  and  limited  access. 


WITWWKl, 

I  of  imOMW  M  TNi  •VBTME 


Application  files  for  non-selected 
officer  candidate  applicants  are 
destroyed  after  six  months  and  non- 
selected  applicants  for  direct 
commission  are  destroyed  after  one 
year.  Files  for  all  selected  applicants  are 
placed  in  the  selectee's  officer  personnel 
folder. 


Department  of  Transportation. 
Commander,  U.S.  Coast  Guard 
Personnel  Command,  2100  2nd  St..  SW. 
Rm.  1412.  Washington.  DC  20593-0001. 


Commandant  (G-Sn),  2100  2nd  Street, 
SW.  Waahington.  DC  20593-0001. 

Procedure  may  be  obtained  by  writing 
to  or  visiting  Commandant  (G-SII)  at  the 
addreae  in  "Notification  Procedure"  or 
to  the  applicable  Coest  Guard  District 
Office. 

A  letter  request  should  contain  foil 
name,  address,  social  security  number, 
approximate  date  of  application,  and 
signature.  Proof  of  identification  will 
consist  of  military  identification  card, 
driver's  hcenae  or  other  official 
identification. 


MOIWCAIKM 


Department  of  Transportation,  United 
States  Coast  Guard  Headquartera. 


Same  as  "Record  Access  Procedures." 

Coast  Guard  recruiting  personnel  and 
employee  processing  application. 
Medical  personnel  conducting  physical 
examinaUon  and  private  physicians 
providing  consutfestions  or  patient 
history.  Character  and  employer 
references  named  by  applicants. 
Educational  institutians.  staff  and 
feculty  membere.  Selective  Service 
Commission. 

Local  state  and  Pederal  law 
enforcement  agencies.  Prior  or  current 
military  service  record.  Commanding 
officer  of  Coast  Guard  unit,  if  active 
duty.  Coast  Guard  offices  charged  with 
pafsonnel  security  clearance  functions. 

Other  Coast  Guard  officials  and 
employees  in  the  perfimnance  of  their 
offldal  duties  and  as  specified  by 
current  instructions  and  regulations 
promulgated  by  competent  authority. 

ofiwact: 

Poitimis  of  this  system  of  records  may 
be  exempt  frtnn  disclosure  under  the 
provisions  of  S  U.S.C  552a(k)(5).  which 
provide,  in  part,  that  investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  Federal  dviuan 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
information  may  be  withheld  from 
diacloaure  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or. 
prior  to  the  efiisctive  date  of  this  section, 
under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
omfidence.  Portions  of  this  system  of 
records  may  be  exempt  from  disclosure 
under  the  provisions  of  5  U.S.C 
552a(kX7).  whidi  provide,  in  part,  that 
evaluation  material  used  to  determine 
potential  for  promotion  in  the  armed 
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services  may  be  withheld  &t>m 
disdosure  Init  only  to  the  extent  that  the 
discloeura  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  a 
source  would  be  held  in  confidence,  or. 
prior  to  the  effective  date  of  this  section, 
under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence. 

DOT/CO  620 


Official  Officer  Service  Records. 

SYSTBI  location: 

Department  of  Transportation  (DOT), 
Commander.  U.S.  Coast  Guard 
Personnel  Command.  2100  2nd  St.,  SW, 
Rm.  1412,  Washington,  DC  20593-0001. 

Certain  records  in  the  system  are 
maintained  at: 

National  Personnel  Records  Center. 
9700  Page  Boulevard.  St.  Louis.  MO 
63112. 

Portions  of  the  official  service  record, 
e.g..  health  record,  security  status  )acket 
and  leave  record  are  maintained  at  the 
officer's  unit. 


CA' 


OFMDMDUALB 


■YTNE 


All  Commiasicxied  officers  of  the 
Coast  Guard  on  active  duty,  pwmanent 
or  disability  retired  lists.  Regular 
offioara  who  resign  and  do  not  accept  a 
Reaerve  commission. 


CATBOOMBOFI 

General  file  and  service  record  card. 

Fitness  File  and  Officer  Summary 
Records. 

Medical  File. 

Medical  history  for  officen  on  the 
Temporary  Disability  Retired  List 

ROUTME  Uaei  OF  RBCOMM  MAMT  AMED  M  TME 
SVSTBI,  MCUnNQ  CATEOOWE*  OF  MERE  AND 
THE  PMVOeeB  OF  aUCN  IMeK 

Fulfillment  of  normal  administrative 
procedures  including  assignment, 
promotion,  training,  etc. 

Physical  Evaluation  Boards. 

Board  for  Correction  of  Military 
Records. 

Answering  of  Congressional  and 
personal  inquiries  initiated  by  the 
individual  whose  record  is  concerned. 

Preparation  of  forms,  statements 
compilations,  and  computations 
necessary  in  the  daily  personnel 
administration  of  eadi  individual 
entering,  reentering  or  leaving  the  Coast 
Guard.  (Routine  personnel 
administration  requires  copies  of  this 
and  other  service  record  material  to  be 
included  in  administrative  files 
physically  separated  from  the  record; 


howevw,  the  original  of  &m  material 
will  be  included  in  the  official  service 
record  maintained  at  Coast  Guard 
Headquartera). 

Furnishing  of  information  (authorized 
and  spedfied  I7  thelndividual 
concerned)  normally  concerned  with 
employment,  educational  or  veteran 
benefits,  claims  or  applications. 
Furnishing  spedfied  matwial  in  an 
officer's  service  record  pursuant  to  the 
order  of  a  court  of  competent 
jurisdiction.  Used  by: 

Authori2»d  Coast  Guard  Personnel. 

Personnel  from  other  Federal 
Agencies  in  the  cdnduct  of  offidal 
business,  jBS  authorized  by  the  Chief. 
Officer  Personnel  Division  or  his 
designated  representative. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses.  3  through  5  do 
not  apply. 

nSCLOeURE  TO  CONSUMER  REPORTMQ 
AOENCES: 

Disclosures  pursuant  to  5  USC 
552a(bXJ2).  Disdosures  may  be  made 
from  this  systems  to  "consumer 
reporting  agendes"  (collecting  on  bdialf 
of  the  U.S.  Government)  as  defined  in 
the  Pair  Credit  Reporting  Act  (15  USC 
1681a(f)  or  the  Federal  Claims 
CoUectiw  Act  of  1982  (31  USC 
3701(a)(3)). 


MTNESVSTGM: 


Records  are  maintained  on  paper  and 
are  assembled  and  filed  in  one  offidal 
service  record  per  member  and  stored 
on  open  shelf  files  in  a  room  writh 
controlled  access. 

retmevabuty: 

Individual  records  are  indexed  and 
retrievable  by  name  and/or  last  four 
digits  of  member's  service  nimiber. 

safequaros: 

During  working  hours  physical  access 
to  recordb  is  controlled  by  the  Officer 
Records  Branch.  Records  are  maintained 
in  a  central  storage  area  locked  behind 
two  separate  doora  during  non-working 
hours  in  the  building,  wUch  has  roving 
and  static  security  patrols. 


Each  individual  record  is  maintained 
at  Coast  Guard  Headquarters  until  three 
months  after  retirement/resignation, 
after  which  is  shipped  to  the: 

National  Personnel  Records  Center 
(Military  Pwsonnel  Records).  9700  Page 
Boulevard,  St.  Louis.  MO  63132. 

After  the  separation  documents  are 
reoeivecU  records  of  ResOTve  Officere 
releesed  from  active  duty  and  Regular 


Offioara  who  lesi^  and  accept  Resove 
Commissions  are  sent  to  the  Depertment 
of  Tranq>ortation.  United  States  Coast 
Guard  Headquartera.  2100  2nd  Street. 
SW,  Washmgton,  DC  20593-0001. 

SVSTBI  MANAQERM  AND  ABOMM: 

Department  of  Transportation, 
Commands.  U.S.  Coast  Guard 
Penonnel  Command,  2100  2nd  St..  SW. 
Rm.  1412,  Washington,  DC  20593-0001. 

NOnFKATlON  PROCEDURE: 

Inquiry  requests  for  a  determination 
as  to  wheth«-  this  system  contains 
records  on  an  indii^ual  should  be 
made  by  that  individual,  in  peraon  or  in 
writing  to  Department  of 
Transportation.  Commandant  (G-Sn). 
United  States  Coast  Guard 
Headquarters,  2100  2nd  Street.  SW. 
Washington,  DC  20593-0001. 

Requesten  in  person  will  be  required 
to  show  a  valid  n)  card.  Written  request 
must  include  the  member's  name,  rank, 
Sodal  Security  Number,  and  period  of 
service. 

Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
SD)  at  the  address  in  "Notification 
Procedure"  or  the  local  activity  to 
which  assigned  for  locally  maintained 
portions  of  subject  records. 

Proof  of  identity  will  be  required  prior 
to  release  of  reconcis.  A  militairy 
idmtification  card,  driver's  license  or 
similar  document  will  be  ccmsidered 
suitable  identification. 

lONIimWU  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATGQORCS: 

Pereonal  interview  and  voluntary 
submissions  by  individuals. 

Training/Educational  Rei>orts. 

Fitness  Reports. 

USCG  District  Offices  and  other 
operating  units  of  the  Coast  Guard. 

SYSTEMS  EXBTTED  FROM  CERTASt  PROVMONS 
OF  THE  ACT: 

Portions  of  this  system  of  records  may 
be  exempt  from  disclosure  under  the 
provisions  of  5  USC  5S2a(k)(S),  which 
provide,  in  part,  that  investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability.  eligibUity,  or 
qualifications  for  Federal  dvilian 
employment,  military  service.  Federal 
contracts,  or  access  to  dassified 
information  may  be  withheld  from 
disclosure,  but  only  to  the  extent  that 
the  disclosure  of  such  material  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
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held  in  oonfidmcs,  or,  prior  to  the 
effective  date  of  this  section,  under  an 
implied  promise  that  the  identity  of  the 
flouroe  would  be  held  in  confidence. 
Portions  of  this  system  of  records  may 
be  exempt  from  oiscJosure  under  the 
provisions  of  5  USC  59aa(kM7).  which 
provide,  in  part,  that  evaluation  material 
used  to  determine  potential  for 
promotion  in  the  armed  services  may  be 
withheld  from  disclosure  but  only  to  the 
extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
government  under  an  exprses  praniae 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or.  prior  to  the 
efliective  date  of  this  section,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confldeooe. 

0OT«Q  tZ7 


Enlisted  Recruiting  Selection  Record 
System. 

tVSraM  LOCAIVM 

Primary  System: 

Department  ofTransportation  (DOT). 
Commander.  U.  S.  Coast  Guard 
Pwionnel  Command.  2100  2nd  St.  SW, 
Rm.  1412.  Washington,  DC  20593-0001. 

Decentralized  segments  are 
maintained  at: 

Coast  Guard  District  offices  and  Coast 
Guard  recruiting  offices.  See  Appendix 
I  for  locations. 


CA 


OF 


•VIMi 


Records  and  correspondence 
pertaining  to  proapective  applicants, 
applicants  for  regular  and  reeerve 
enlisted  programs,  and  any  other 
individuals  who  have  initiated 
correspondence  pertaining  to  enlistment 
in  the  United  States  Coest  Guard. 


CATiooMn  OF  mcomm  m  tni  cwtbc 

Records  and  correspondence  in  both 
automated  and  non-automatsd  forms 
concerning  personal  history,  education, 
professional  qualifications,  mental 
aptitude,  physical  qualifications, 
character  and  interview  appraisals. 
National  Agency  Checks  and 
certifications,  service  performance  and 
congressional  or  special  interests. 


request,  in  the  oouna  of  the 
perCDnnanoe  of  duties  of  duties  of  the 
General  Aocountiiig  OCBoe  relating  to 
the  msnsgsment  or  quality  of  miUtanr 
recruitment  The  Attorney  Generel  of 
the  United  Stalee  or  his  authoriaed 
repreeentatiiree  in  oonnectian  with 
litigation,  fraudulent  enliatmeot  or  other 
matters  under  the  )urisdiction  of  such 
agencies. 

OfBciab  and  employees  of  other 
Depertments  end  agandes  of  the 
Executive  Branch  of  government,  upon 
request,  in  tha  performance  of  their 
official  duties  rslated  to  the 
management  or  quality  of  military 
recruitment 

Officials  and  employees  of  tibe 
Veterans  Administration  and  Selective 
Service  System  in  the  performance  of 
their  offidal  duties  related  to  enlistment 
and  reanlistment  eligibility  and  related 
benefits. 

The  Senete  or  the  House  of 
Repreeentetives  of  the  United  Statae  or 
any  committee  or  subcommittee  on 
matters  within  their  jurisdiction 
requiring  dieclosure  of  files  or  records  of 
personnel  covered  by  this  system. 

Such  contrectors  snd  their  employees 
ss  are  or  may  be  operating  in  accordance 
«vith  an  approved  official  contract  with 
tlie  U.S.  Government 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses;  3  through  do  not 
apply. 


Automated  records  ere  stored  on 
magnetic  tape.  Paper  records  are  stored 
in  fife  folders. 


Alphabetically  by  name  of  subject  and 
social  security  number. 

sayaouawpa; 

Records  are  aooessibfe  only  to 
Authoriaed  personnel  within  the  Coest 
Guard  recruiting  organization  and  are 
handled  with  security  procedures 
sppropriate  for  documenta  marked  "For 
Official  Use  Only." 


Records  are  normally  maintained  for 
two  yeers  and  then  disposed  of  by 
mutilating,  shredding,  or  burning. 


Officials  and  employees  of  the  U.S. 
Coest  Guard  in  the  performanoe  of  their 
duties  in  managing  and  contributing  to 
the  recruitment  program  of  the  Coest 
Guard  Reserve. 

The  Comptroller  General  or  any  of  his 
authoriaed  representatives,  upon 


Department  ofTransportation. 
Commander.  U.  S.  Coest  Guard. 
Personnel  Conunand.  2100  2nd  St.  SW. 
Rm.  1412.  Washington.  DC  20593-0001. 


Goast  Guard  Headquarters.  2100  2nd 
Street.  SW.  Washington.  DC  20M»- 
0001. 


Procsdurss  msy  be  obtained  by 
writing  to.  or  visiting.  Commandant  (G- 
SD)  at  the  addrees  in  "Notificsdon 
ProoadurB"  or  the  appropriate  local 
office  where  the  record,  or  portion  there 
of.  is  filed.  Prior  written  notification  is 
required  to  insure  that  records  will  be 
svailable  at  time  of  visit. 

Proof  of  identity  will  be  required  prior 
to  afiording  aooeas  to  records.  A  military 
identification  card,  driver's  Ucense.  or 
similar  document,  wrill  be  considered 
suitahfe  identificetion. 


Same  as  "Record  Access  Procedures.' 


Coest  Guard  recruiting  personnel  and 
administntive  staff. 

Medical  personnel  or  private 
ph3rBicians  providing  consultations  or 
patient  history. 

Character  and  employer  refermces. 
Educational  institutions,  staff  snd 
faculty  members.  Selective  Service 
System. 

Local,  state,  and  Federal  law 
enforoament  agencies.  IMor  or  current 
military  service  records.  Members  of 
Congrees. 

Outer  officials  and  employees  of  the 
Coest  Guard.  Depertment  of  Defenae  and 
otnnpanenta  thereof,  in  tlie  performance 
of  thisir  duties  and  as  specified  by 
current  instructions  and  regulations 
promulgated  by  competent  authority. 


NQTMCAIVMl 

Depertment  of  Transportaticn. 
Commandant  (G-nSII-2),  United  Statea 


oftnkagt: 

Portions  of  this  sjrstem  of  records  may 
be  exempt  fatmi  disclosure  under  the 
provisions  of  5  U.S.C  552a(kH5).  which 
provide,  in  part,  that  inveetigatory 
material  compiled  solely  for  the  purpose 
of  determinii^  suitability,  eligibility,  w 
qxjalification  of  Federal  civilian 
employment  military  service.  Federal 
contrecta,  or  access  to  classified 
information  may  be  withheld  from 
disclosure  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence  or, 
prior  to  the  effactive  date  of  this  section, 
imder  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence. 

Portions  of  this  system  of  records  may 
be  exempt  from  disclosure  under  the 
provisions  of  9  U.S.C  552a(k)(7).  which 
provide,  in  pert,  that  evaluation  material 
uaed  to  determine  for  promotion  in  the 
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ermed  services  may  be  withheld  from 
diacloeure  but  only  to  the  extent  that  the 
disclosure  of  sudi  material  would  reveal 
the  identity  of  a  source  who  furnished 
inlbfmation  to  the  Government  under  an 
express  promise  that  the  identity  of  a 
source  would  be  held  in  confidence,  or, 
prior  to  the  effactive  date  of  this  section, 
under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence. 

DOT/CQ  828 


Officer,  Enlisted,  and  Recruiter 
Selection  System  File. 

•vsiiM  location: 

Department  ofTransportation  (DOT), 
Commander,  U.S.  Coast  Guard 
Personnel  Command,  2100  2nd  St,  SW, 
Rm.  1412,  Washington,  DC  20593-0001. 


CA- 


OF  SaNVDUALS  COWaMSD  BY  TIC 


Civilian  or  military  personnel  who 
have  taken  the  following  teste: 

U.S.  Navy  Officer  Qualificati(m 
(OQT).  U.S.  Navy  and  U.S.  Marine 
Corps  Aviation  Selection  (AST),  U.S. 
Navy  Basic  Test  Bettery  (BTB)  (reteste). 
The  Cooperative  Teste  for  Advanced 
Electronic  Training  (AET  TESTS). 

The  16  Personality  Factor  Test  used 
for  screening  of  enlisted  personnel  for 
recruiting  duty. 

Professional  Examination  for 
Merchant  Mariners. 


CATCooncB  OF  necoRos  si  tne  svstbn: 
Card  files,  answer  sheete. 


noutbc  uses  of  neconoa  mabitabkd  si  the 

system,  SKLUDStQ  CATCQORKS  OF  USBtS  AND 

TNE  punpoaes  OF  aucH  uses: 

The  records  are  kept  to  provide  the 
test  resulte  if  an  applicant  (civilian  or 
military)  applies  for  an  officer  program 
or  is  already  in  military  and  interested 
in  certain  training  programs. 

Internal  users: 

Officer  Recruiting,  Enlisted 
Recruiting,  Enlisted  Personnel,  Training 
Programs,  Merchant  Marine, 
Commanding  Officer,  Enlisted 
Personnel  District.  Personnel  offices,  ' 
Training  Centers  and  Academy. 

Other  Government  Agencies: 

U.S.  Navy  Recruiting,  U.S.  Marine 
Corps.  U.S.  Navy  Bureau  of  Medicine 
and  Surgery. 

See  Prefatcny  StatMnent  of  General 
Routine  Uses:  3  through  5  do  not  apply. 


AND  FRACnCeS  FOR  STOMNO, 
CCMMIQ,  nCTASSNO,  AND 

OF  RBooRoa  SI  TNC  avtrai: 


RETMEVAaaJTY: 

Byname. 

SAFBOUANOa: 

Comlnnatiffli — tjrpe  safe,  lodged  files. 
Test  resulte  are  given  only  on  a  need  to 
know  basis  to  authorized  pMSonnel. 

Only  custodian  of  safas  and  alternate 
custodian  have  access. 


aailNllON  AMD  I 

Test  answer  sheete  are  destroyed  aftw 
2  years. 

Card  file— destroyed  after  4  years. 


Department  of  l^anqx>rtation. 
Commander.  U.S.  Coast  Guard, 
Personnel  Qunmand,  2100  2nd  St.,  SW. 
Rm.  1412,  Washington,  DC  20593-0001. 

NOmCATION  FNOCBNaiE: 

Department  ofTransportation, 
Commandant  (G-Sn),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 


Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
Sn)  at  the  address  "Notification 
Procedure."  Proof  of  identity  will  be 
required  prior  to  release  of  records.  A 
military  identification  card,  driver's 
license  or  similar  document  will  be 
considered  suitahfe  idmtification. 


Same  as  "Record  Access  Procedures.' 


CA' 

Individuals  concerned  and  United 
States  Coast  Guard  recruiting  officials. 
U.S.  Marine  Corps  officials.  U.S.  Navy 
Recruiting  officials,  U.S.  Navy  Bureeu  of 
Medicine  Surgery  officials. 


STORAOE: 

File  folders,  case  files. 


SYSTOI  EXBiPTED  FROM  CarTABI 
OF  THE  ACT: 

Systems  exempted  from  disclosure 
under  the  provisions  of  5  U.S.C. 
552a(k)(6),  which  provides,  in  part,  that 
testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  may  be 
withheld  from  disclosure  to  the  extent 
that  disclosure  of  these  records  would 
compromise  the  objectivity  or  fairness 
of  the  testing  or  examination  process. 

Portions  of  this  system  of  records  may 
be  exempt  from  disclosure  under  the 
provisions  of  5  U.S.C.  552a(k)(5),  which 
provide,  in  part,  that  investigatory 
material  compiled  sofely  for  the  purpose 
of  determining  suitebility.  eligibility,  or 
qualifications  fw  Federal  dviBan 
employment,  military  service.  Federal 
contracte,  or  access  to  clsssified 


information  may  be  witiiheld  from 
disclosure  but  only  to  the  extent  that  the 
disclosure  of  sudi  material  would  reveal 
the  identity  of  a  source  who  furnished 
informaticn  to  the  Government  under  en 
expreaa  promise  that  the  identity  of  the 
source  would  be  held  in  confidence  or, 
prior  to  the  effective  date  of  this  section, 
under  an  implied  promiee  that  the 
identity  of  the  source  would  be  held  in 
confidnice.  Portions  of  this  system  of 
records  may  be  exempt  from  disclosure 
under  the  provisions  of  5  U.S.Q  5S2a 
(k)(7),  which  provides,  in  pert,  that 
evaluation  material  used  to  determine 
potential  for  promotion  in  the  armed 
services  may  be  withheld  from 
disclosure  but  only  to  the  extent  that  the 
diaclosiire  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  undw  an 
express  promise  that  the  identity  of  a 
source  would  be  held  in  confidence,  or. 
prior  to  the  effective  date  of  this  section, 
under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence. 

DOT/CQ  628 


Enlisted  Personnel  Record  System. 

SYSTEM  location: 

Department  of  TranspcMtation  (DOT), 
Commander,  U.  S.  Coast  Guard 
Personnel  Command,  2100  2nd  St.  SW. 
Rm.  1412.  Washington,  DC  20593-0001. 

Decentralized  segmente  of  the  system 
are  located  at  each  District  office  and 
Heedquarters  Unit  See  Appmdix  I  for 
locations. 


CA- 


OF  SeUVDUAia  COVERED  BY  TNE 


All  enlisted  members  of  the  Coest 
Guard  now  serving  on  ective  duty 
(including  enlisted  members  of  the 
Reserve  on  extended  active  duty),  and 
members  who  have  been  tempcHarily  or 
permanently  retired  or  discharged. 


CATEOORCS  OF  RECORDS  Bl  TNE  SYSTEM: 

Enlisted  contract  package,  record  of 
emergency;  date,  leave  records, 
performance  ratings,  administrative 
remarks,  medical  records. 

All  other  requisite  Coest  Guard 
personnel  forms,  and  pertinent 
miscellaneous  coirespondenoe. 

ROUTBC  USES  OF  RECORDS  MABir  ABCD  SI  TNE 
SYSTEM,  SaajUDBW  CATtOORMB  OF  USERS  AND 
TNE  PURPOaCS  OF  aUCN  UBBK 

For  use  in  formulating  all  Coast  Guard 
personnel  actions  including,  but  not 
limited  to,  assignment,  promotion, 
reenlistment,  retirement,  dischsrge, 
determination  of  entitiement  to  pay 
allowances,  correction  of  records,  and 
disciplinary  actions. 


Fadval 
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Data  is  provided  to  tha  V«t«rans 
Adminislntion  for  determiiutioo  of  an 
individual's  eligibility  for  bmwfits 
administered  by  that  agency  and  to 
medical  Cadllties  maintained  by  the 
Department  of  Health,  Education  and 
Welfare  in  conjunction  with  medical 
treatment  affonied  an  individual. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uaee:  3  through  5  do 
not  apply- 

TO 


Diaclosurea  pursuant  to  5  USC 
S52a(bMl2).  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  (collecting  on  behalf  of  the 
U.S.  Government)  as  defined  in  the  Fair 
Credit  Reporting  Act  (IS  USC  1681a(n 
or  the  Federal  Claims  Collection  Act  of 
1982  (31  USC  3701(a)(3)). 


•nMUat: 

Records  are  maintained  in  enlisted 
files  record  jackets  and  stored  in  file 
cabinets. 


Records  ore  retrievable  by  name  of 
individual  or  the  last  three  digits  of  the 
individual's  social  security  number. 


Records  maintained  at  Coast  Guard 
Headquarters  are  located  in  a  central 
storage  area,  locked  behind  two  separate 
doors  during  non-working  hours,  in  a 
building  with  a  roving  security  patrol. 

Records  at  field  units  are  maintained 
in  Government  office  buildings  with  off- 
duty  hours  security. 

IXiring  working  hours,  access  to 
records  is  controlled  by  office 
personnel. 

RcmmoN  AND  ommmal: 

Individual  records  are  maintained  at 
CG  Headquarttftv  until  six  months  after 
an  enlisted  member  is  discharged, 
permanently  retired  for  physical 
disability,  or  retired  for  years  of  service, 
after  which  records  are  transmitted  for 
permanent  storage  to  the: 

National  Personnel  Records  Center 
(Military  Personnel  Records),  CSA,  9700 
Page  Boulevard.  St.  Louis,  MO  63132. 

In  the  case  of  members  transferred  to 
the  Reserve,  their  records  are  sent  to 
Commandant  (G-WT)  after  separation 
documents  are  received. 


aVSTBi  MAIiAaCllW  AMD  i 

Department  of  Transportation, 
Commander,  U.S.  Coast  Guard, 
Personnel  Command,  2100  2nd  St.,  SW. 
Rm.  1412.  Washington,  E)C  20593-0001. 


Department  of  Tranaporlatioa, 
Commandant  (G--SII).  United  States 
Coast  Guard  Heedquaiters,  2100  2nd 
Stieet.  SW.  Washington,  DC  20593- 
0001.  Written  request  must  be  signed  by 
individual. 


Procedures  may  be  obtained  bv 
writing  to.  or  visiting.  Commandant  {G- 
Sn)  at  the  address  in  "Notification 
Procedure"  or  the  lopal  Coast  Guard 
District  or  imit  administrative  officer  for 
the  area  in  which  an  individual's  duty 
station  is  located. 

Proof  of  identity  will  be  required  prior 
to  affording  an  individual  access  to 
records.  A  military  identification  card,  a 
driver's  license,  or  similar  document 
will  be  considered  suitable 
identification. 


Same  as  "Record  Access  Procedures." 


CA 

Information  is  obtained  from  the 
individual,  and  Coast  Guard  officials. 


ofthcact: 

Portions  of  this  system  of  records  may 
be  exempt  bom  disclostlure  under  the 
provisions  of  5  U.S.C.  5S2a(k)(S),  which 
provide,  in  part,  that  investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  Federal  contracts,  or 
access  to  classified  information  may  be 
withheld  from  disclosure  but  only  to  the 
extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence  or,  prior  to  the 
effective  date  of  this  section,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

Portions  of  this  system  of  records  may 
be  exempt  from  disclosure  under  the 
provisions  of  5  U.S.C  552a(k)(7).  which 
provide,  in  part,  that  evaluation  material 
used  to  determine  potential  for 
promotion  in  the  armed  services  may  be 
withheld  from  disclosure  but  only  to  the 
extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to  the 
efliective  date  of  this  section,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOT/CO  eso 


tVSTBI  UKAIKM; 

Depaitment  of  TtsnqKVtation  (DOT). 
Cammandant  (G-WP).  United  States 
Coast  Guard  Heedquartera.  2100  2nd 
Street,  SW.  Wasfaingtoa,  DC  20593- 
0001. 

Decentraliaed  segments  are 
maintained  at:  Each  District  and 
Headquarters  Unit.  See  Appendix  I  for 
locations. 

IBYTHB 


Military  and  civilian  persoimel  of  all 
pay  grades  who  made  application  for 
government  and/or  government  leased 
housing.  Military  personnel  who  make 
applications  in  locating  community 
housing,  married  officers  and  married 
E-3  or  above  (over  2  years  service). 

Certain  government  employees 
occupying  government  housing. 
Military  or  civilian  personnel  who  have 
corresponded  with  the  President,  a 
Congreasman,  or  the  Commandant 
concerning  family  housing. 


CA 


OF 


Applicant's  name,  pay  grade,  marital 
status,  current  address  and  dependent 
information  maintained  for  the  Coast 
Guard  Housing  Administration 
Information  and  Liaison  (HAIL)  System. 
Includes  family  housing  survey; 
computer  data  summaries  are 
maintained  for  the  family  housing 
survey. 

Copies  of  correspondence  from  an 
individual  to  the  President,  a 
Congressman  or  the  Commandant, 
inquiry  sheets,  and  replies  maintained 
for  congressional  correspondence  files. 


RoureK  uses  OF 


MAMTASKO  SI  THi 
OF  (MEM  AND 


nc 


OFMiCHiaefc 


For  use  by  authorized  Coast  Guard 
employees  in  performance  of  their 
duties  in  placing  the  applicant  in 
government  owned  or  leased  housing  or 
community  housing.  Assessing  housing 
needs  of  District  and  Headquarters 
Units.  Answering  inquiries  from 
individuals.  Congressmen  or  the 
Commandant  concerning  family ' 
housing.  Preparing  Budgets.  See  DOT 
Prefatory  Statement  of  General  Routine 
Uses. 


I  AND  PNACnCCi  PON  STOMNQ, 
RCTMEVMO,  ACCCMNO,  RET  AMM 

I  OF  NccoRBS  M  TNc  evercM: 


sveraii 
Coast  Guard  Family  Housing. 


tTONAQE: 

File  folder. 
WETMiVAaurV: 

By  name  of  individual.  Coast  Guard 
District  and  date  received. 
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CA- 


wrim 


Records  are  maintained  in  locked  file 
cabinets  and  desk  file  drawers. 


Records  are  maintained  until  the 
applicant  is  placed  in  housing  and  then 
destroyed. 

Records  concerning  congressional 
correspondence  are  maintained 
indefinitely. 

eWtl  IIANA0OI(S)  AND  ADOWaS; 

Depsitment  of  Transportation, 
Commandant  (G-WP).  Chief.  Office  of 
Personnel  Management,  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street.  SW,  Washingtqp,  DC  20593- 
0001. 


NOmCATKMI 

Department  of  TransportAion, 
Commandant  (G-Sn),  United  States 
Coest  Guard  Headquarters.  2100  2nd 
Street.  SW.  Washington,  DC  20593- 
0001.  Written  request  must  be  signed  by 
individual  whose  record  is  being 
requested. 


Procedures  may  be  obtained  by 
writing  to  or  visiting  Qnnmandant  (G- 
Sn)  at  the  address  in  "Notificatirai 
Procedure"  or  the  local  Coast  Guard 
District  Office.  See  address  in 
Appendix  L 


Same  as  "Record  Access  Procedures." 

ECA1 


Information  is  obtained  from 
applicant,  individuals  who  complete 
family  housing  siuvey  forms,  initiate 
correspondence  concerning  family 
housing  and  Coast  Guard  officials. 

DOT/CQ631 


Family  Advocacy  Case  Record 
System. 

am  EM  LOCATION: 

Department  of  Transportation  (DOT). 
Commandant  (G-WP),  U.  S.  Coast  Guard 
Headquarters,  2100  2nd  St.  SW. 
Washington,  IX:  20593-0001. 

Decentralized -segments  may  be 
maintained  at  the  District,  Maintenance 
and  Logistics  Command  (MLC),  or 
Headquarters  Unit  Social  Worker's 
office,  at  the  duty  station  of  the  sponsor, 
and  A  selected  medical  facilities. 
Decentralized  segments  may  also  be 
maintained  at  the  duty  station  of  the 
District,  MLC.  or  Headquarters  Unit 
Family  Advocacy  Represmtative  (FAR) 
under  whose  jurisdiction  an  incident 
occurred. 


Active  duty,  reserve  and  retired 
personnel  and  dependents  entitled  to 
care  at  Coast  Guard  or  any  other  military 
medical  and  dental  facility  whoee  abuse 
or  neglect  is  brou^t  to  the  attention  of 
appropriate  authorities,  and  persons 
suspected  of  abusing  or  neglecting  such 
beneficiaries. 

CATGQOnCS  OF  mCOWW  M  THE  SVSTBK 

Medical  reccnds  of  siispected  and 
confirmed  cases  of  family  member  abuse 
or  neglect,  investigative  reports, 
correspondence,  family  advocacy 
committee  reports,  follow  up  and 
evaluation  reports,  and  any  other 
supportive  data  assembled  relevant  to 
individual  family  advocacy  program 
files. 


MTHE 


MMITMEUSeBOF 
SVBTEM^MCUIDeiQ 
THE  PURPOeeS  OF  SUCH 


CATEQOMEtOF 


a.  To  Federal,  State  and  Local 
government  or  private  agencies  for 
coordination  of  family  advocacy 
programs,  medical  care,  mental  health 
treatment,  civil  or  criminal  law 
enforcement,  and  research  into  the 
causes  and  prevention  of  family 
domestic  violence. 

b.  To  individuals  or  organizations 
providing  family  support  program  care 
imder  contract  to  the  Federal 
Government 

c  See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 


RETMEVen, 

lOF 


MTHESYsrai: 


STORAQE: 

Records  may  be  stored  in  file  folders, 
microfilm,  magnetic  tape,  punched 
cards,  machine  lists,  discs,  and  other 
computerized  or  inflK:hine  readable 
media. 

retrcvabrjtv: 

Records  are  retrieved  through  indices 
and  cross  indices  of  all  individuals  and 
relevant  incident  data.  Types  of  indices 
used,  but  not  limited  to  include:  Name, 
social  security  number,  and  types  of 
incidents. 

SAFCQUAROe: 

Records  are  maintained  in  various 
kinds  of  locked  filing  equipment  in 
specified  monitored  or  controlled  access 
rooms  or  areas.  Records  are  accessible 
only  to  authorized  personnel.  Computer 
terminals  are  located  in  supervised 
areas,  with  access  controlled  by 
password  or  other  user  code  system. 


IS 


a.  Records  will  be  maintained  at  a 
decentraUzed  location  until  the  case 
closed  CH-  the  sponsor  is  separated. 

b.  Upon  case  closure  or  separaticni  of 
tlie  sponsor,  the  record  will  be 
transferred  to  Commandant  (G-PMP). 
The  record  will  be  retained  for  5  years 
from  case  closure  or  date  of  last  action. 
At  the  end  of  5  years  the  record  will  be 
destroyed,  except  for  information 
concerning  certain  minw  Coast  Guard 
dependents  who  were  victims  or 
suspected  victims  of  child  abuse, 
neglect  or  sexual  abuse  will  be  retained 
imtil  the  dependent  attains  majority. 


SYSTEM  MANAOERW  AND  J 

Commandant  (G-WP),  Chief,  Office  of 
Persoimel  Managemmit,  Depaitment  ot 
Transportation.  United  States  Coast 
Guard  Headquarters.  2100  2nd  Street, 
SW,  Washington.  DC  20593-0001. 

NOTWCATION  PHOCipURI. 

a.  Central  location:  Notarized  written 
requests  should  contain  the  full  name 
and  social  security  number  of  the 
member  and  be  addressed  to: 
Department  of  Transportation. 
Commandant  (G-SII),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street.  SW.  Washington.  DC  20593- 
0001. 

b.  Decentralized  locations:  Notarized 
written  requests  should  contain  the  fiill 
name  and  social  security  number  of  the 
member  and  be  addressed  to  the  MLC, 
district,  or  unit  where  the  individual  is 
assigned. 


Access  may  be  (4)tained  by  writing  to 
Commandant  (G-SII)  at  the  address  in 
"Notification  Procedure." 


Same  as  "Record  Access  Procedures." 


RBCORD  eOUWCE  CAT 

Reports  from  medical  personnel, 
educational  institutions,  law 
enforcement  agencies,  public  and 
private  health  and  welfare  agencies. 
Coast  Guard  personnel  and  private 
individuals. 

FROM  CERT  AM  PROWONB 


OF  THE  ACT: 

Part  of  this  system  may  be  exempt 
under  5  U.S.C  552a(k)  (2)  and  (5)  which 
provide  in  part  the  exemptioii  of 
investigatory  material  compiled  for  law 
enforcement  purposes  or  solely  for  the 
purposes  of  determining  suitability, 
eligibility,  or  qualifications  for  Federal 
civilian  onployment,  military  service. 
Federal  contracts,  or  access  to  classified 
information,  but  only  to  the  extent  that 
the  disclosure  would  reveal  the  identity 
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of  a  source  who  faimishad  inforrnation 
to  the  Government  under  an  express 
promise  of  conndentiality. 

DOT/CO  632 


Uniformed  Services  Identification  and 
Privilege  Card  Record  System. 

STBTIM  location: 

Department  of  Transportation  (DOT), 
Commandant  (C-WP),  United  States 
Coast  Guard  Headquarters.  2100  2nd 
Street.  SW.  Washington.  DC  20503- 
0001. 

CATEQOmCS  OF  MDtVBUALB  OOVIMO  IV  INi 
SYSTEM: 

Dependents  of  U.S.  Coast  Guard 
personnel  (active,  retired,  reserve  and 
deceased). 

Former  Coast  Guard  personnel  who 
have  been  rated  by  the  Veterans 
Administration  as  on^hundred  percent 
disabled  and  their  eligible  dependents. 

CATEQOnKS  OF  MKOflOe  M  THE  SVSTBI: 

Applications  for  Uniformed  Service 
Identification  and  Privilege  Card  (DD- 
1172). 

Verification  for  eligibility  to  possess 
the  IdentiHcation  and  Privilege  Card 
(DD-1173).  Pertinent  miscellaneous 
correspondence. 


Hoinsc  USES  OF  RECoeoe  MAerrASKO  m  tme 

SYSTEM,  ■tCUmNQ  CATCQONn  OF  USOW  AND 
THE  FUVOeCS  OF  SUCH  I 


Used  by  authorized  Coast  Guard 
employees  to  verify  that  applicant  is 
entitled  to  be  issued  an  Identification 
and  Privilege  Card.  Verification 
provided  to  other  Armed  Forces 
authorized  personnel  as  required.  See 
DOT  Prefatory  Statement  of  General 
Routine  Uses. 

POUCtES  AND  PfUCTKCS  FOR  STOneiQ, 

RETnEVMQ,  Acccsseia,  retamnq,  and 

INSP06MQ  OF  RECOeOe  M  THE  SYSTBI: 
STONAOE: 

Maintained  in  file  folders. 

REmEVAaHjrv: 
Alphabetical  by  name. 

SAFEQUANOe: 

Maintained  in  file  cabinets.  During 
working  hours  access  to  records  is 
controlled  by  office  personnel.  During 
non-working  hours  building  is  [Mtrolled 
by  roving  security  guards. 

WtHNIlUN  AND  DMIHMAU 

Retained  for  10  years  after  which  they 
are  destroyed. 

SYSTEM  MANAQER(S)  AND  AOONBBS: 

Department  of  Transportation, 
Commandant  (G-WP).  Chief,  Office  of 


Personnel  Maoagement,  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street.  SW,  Washington.  DC  20503- 
0001. 


NOmCAIWMI 

Department  of  Transportation,  United 
States  Coast  Guard  Headquarters. 
Commandant  (G-SII).  2100  2nd  Street. 
SW,  Washington,  DC  20503-0001. 

Written  request  must  contain,  full 
name,  social  security  number  (SSN)  and 
be  signed  by  individual. 


Procedures  may  be  obtained  hy 
writing  to,  or  visiting.  Comnuuicunt  (G- 
SII)  at  the  address  in  "Notification 
Procedure." 

Proof  of  identity  will  be  required  prior 
to  affording  an  individual  access  to 
records.  A  miUtary  identification  card,  a 
driver's  license,  or  similar  document 
will  be  considered  suitable 
identification. 


Same  as  "Record  Aoceas  Procedures." 


REOOHO  SOUMS  CAT 

Information  is  supplied  by  the 
sponsor  and/or  his  dep«idents. 


Coast  Guard  Civilian  Personnel 
Security  Program. 

■VSItM  LOCATKM: 

Department  of  Transportation  (DOT), 
Commandant  (G-WP),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street.  SW.  Washington,  DC  20503- 
0001. 
Decentralized  segments  are  located  at: 
Each  District  Office  and  Headquarters 
Unit.  See  Appendix  I  for  locations. 


SYSTBI: 


SnVINIALS  COVERS)  IV  TNE 


Coast  Guard  Civilian  Personnel. 
Applicants  for  civilian  positions. 


CATEOOMES  OF  RCCONOS  M  TME  SYSTBI: 

Records  of  civilian  security  clearance 
granted.  Correspondence  and  requests 
concerning  civilian  personnel  security 
actions. 

ROVnNE  uses  OF  RCOONOS  MAaiT  ASBD  SI  THE 
SYSTBI,  SlCUiPeiO  CATEOOMES  OF  USOM  AM) 
TNE  FWirOWl  OF  SUCH  USES: 

For  uses  in  determining  eligibility  for 
access  to  classified  information  under 
Executive  Order  11652  and  suitability 
for  sensitive  positions. 

Categories  of  users  include  use  by 
Coast  Guard  employees  in  performance 
of  official  duties  and  use  by 
investigative  agents  of  other  fadersl 
agencies. 


See  DOT  Prefatory  Statement  of 
General  Routine  Uses;  3  through  5  do 
not  apply. 

AMD  FflACnCEt  PON  STOMMl, 
I,  ACCSMMQl,  NCTAMMQ^  ANB 
OF  RBOOnOS  M  TNi  •VSTHB 


stohaqe: 
File  folder — 3x5  Index  cards. 


Records  are  retrieved  by  name  of 
individual. 


Records  are  kept  in  locked  cabinets 
and  aafas.  Individual  identification  is 
rB<)uired  for  users  of  records. 


Upon  termirution  of  employment 
invMtigative  files  for  civilians,  which 
serve  as  a  basis  for  security  clearances, 
are  returned  to  the  Civil  Service 
Commission. 

A  name  record  of  type  of  investigation 
is  kept  for  5  years  and  then  destroyed 
by  burning. 


SYSTBI  MAHAQCNM  AND  i 

Department  of  Transportation, 
Commandant  (C-WP).  United  States 
Coast  Guard  Headquarters,  Chief,  Office 
of  Personnel  Management.  2100  2nd 
Street,  SW.  Washington,  DC  20503- 
0001. 

NOmCATKM  FfMCCDURE: 

Department  of  Transportation,  United 
States  Coast  Guard,  Headquarters, 
Commandant  (G-SII),  2100  2nd  Street. 
SW,  Washington.  DC  20593-0001. 

Written  request  must  be  signed  by  the 
individual  whose  record  is  being 
requested. 


REOONOi 

Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
Sn)  at  the  address  in  "Notification 
Procedure"  or  the  local  office  or  unit. 
See  addresses  in  Appendix  I. 

Proof  of  identity  will  be  required  prior 
to  affording  an  individual  access  to 
records.  A  military  identification  card,  a 
driver's  license,  or  similar  document 
will  be  considered  suitable 
identification. 

CQNTESTMQ  RECOnO  MOCBMIRES: 

Same  as  "Record  Access  Procedures." 


RBCOND  eOURCC  CAT 

Civilian  Personnel:  Civil  Service 
Investigative  Reports,  Personnel 
Security  Clearance  requests  and  forms 
SF-85,  SF-86  and  SF-171. 


•YtTBI  EXBVTED  FROM  URIAM  I 
OF  TNE  act: 

Porti(MU  of  this  system  of  records  may 
be  exempt  from  dlKlosure  under  the 
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provisions  of  5  USC  552a(k)(5),  which 
provide,  in  part,  that  investigatory 
material  compiled  solely  for  the  purpose 
of  deteraiining  suitability,  eligiUlity,  or 
qualifications  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
infcHtnation  may  be  withheld  from 
disclosure  but  (mly  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  pnnnise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or, 
prior  to  the  effective  date  of  this  section, 
under  an  implied  promise  that  the 
identity  of  the  source  mtouM  be  held  in 
confidence.  Portions  of  this  system  ef 
records  may  be  exempt  fnxa  disclosure 
under  the  provisions  of  5  USC 
552s(k)(7).  which  provide,  in  part,  that 
evaluation  material  used  to  determine 
potential  for  promotion  in  the  armed 
services  may  be  withheld  from 
disclosure  Init  only  to  the  extmt  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
infonnation  to  the  Government  under  an 
express  pranise  that  the  identity  of  a 
source  would  be  held  in  confidence,  or 
^or  to  the  effective  date  of  this  section, 
under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence. 

00TK:QM4 

SYSTEM  name: 

Child  Care  Program  Record  S3r8tem. 

•VSTBI  IjOCATWH: 

At  the  fecility  where  the  care  was 
provided  or  is  being  provided. 


CATBOORES  OF  SCNVDUALS  COVERED  BY 
•VBTEM: 

a.  Children  enrolled  in  a  U.S.  Coast 
Guard  child  care  program. 

b.  Children  being  cared  for  in  U.S. 
Coast  Guard  family  quarters.  Eligible 
children  of  active  duty  members  of  the 
Uniformed  Services  and  children  of 
Federal  employees. 


CA' 


OF  RBOOROS  M  TNE  system: 


a.  Informaticm  about  the  fiamily; 

b.  Medical  history  of  child; 

c  Authorization  for  emergency 
medical  care; 

d.  Pennission  for  field  trips; 

e.  Authorization  to  release  child  to 
someone  other  than  parent; 

f.  Establishment  of  eligibility  for 
participation  in  State  or  Fedeielly 
sponsored  programs; 

g.  Communication  between  the  care 
provider  and  parents  about  child;  and, 

h.  Other  necessary  records  to  protect 
health  and  safety  of  children. 


OF  RBOOROS  HMmUNBD  at  TNE 
CATBQORBi  OF  UBBM  AND 
TNE  FWWOMB  OF  aUCN  UMK 

a.  Provided  to  Federal,  State,  or  local 
governments  and  ag«icies  to  report 
medical  conditions  and  other  data 
reqiiired  by  law;  to  aid  in  preventive 
health  and  communicable  disease 
control  problems. 

b.  Provided  to  Department  of 
Agriculture  fw  use  in  determining 
eUgibility  to  participate  in  the  Child 
Care  Food  Program. 

c.  Records  for  children  provided  care 
in  U.S.  Coast  Guard  programs  will  be  in 
the  custody  of  and  disclosed  to  the  care 
provider. 

d.  See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 

POUCCB  AND  PRACnca  FOR  STORBiO, 


of  rgoorob  bl  tme  systbi: 
storaqe: 

Maintained  on  forms  in  file  folders  or 
in  computer  file. 

retrkvabbjty: 
Name  of  child. 

SAFEQUAROS: 

a.  Files  are  maintained  in  a  secured 
filing  cabinet.  Access  is  limited  to 
authorized  center  staff. 

b.  Files  for  child  care  in  U.S.  Coast 
Guard  family  quarters  are  maintained  in 
a  cabinet  or  drawer  in  the  quarters. 


Child's  record  file  is  destroyed  3  years 
after  date  of  last  action.  Registratioii/ 
medical  forms  may  be  sent  to  another 
facility  if  child  transfiers.  CCFP 
eligibility  records  are  transferred  to  an 
audit  file  at  the  end  of  each  year  where 
they  are  not  retrieved  by  child's  name. 
Audit  records  are  destroyed  after  3  years 
or  after  audited,  whichever  is  sootier. 


SVSTBillANAOBIfS)  AND i 

Commandant  (G-WP),  Chief.  Office  of 
Personnel  Management,  Department  of 
Transportation,  United  States  Coest 
Guard  Headquarters,  Washington,  DC 
20593-0001. 

MOIB-KATION  FWOCgDURE: 

a.  Written  request  or  personal  visit  to 
the  child  care  facility  which  provided 
care. 

b.  WrittMi  request  to:  Department  of 
Transportation,  Commandant  (G-SII), 
United  States  Coast  Guard 
Headquaiteis,  2100  2nd  Street,  SW, 
Washhogton,  DC  20593-0001. 

Proof  of  identity  may  be  required 
prior  to  permitting  access  to  records. 
Written  request  should  include  full 
name  of  the  individual  requester  and 
the  full  name  of  the  child  whose  records 
are  requested. 


Same  as  "Notificstion  Proosdure." 


Same  as  "Notification  Procedure.' 


CA 

Parents  or  medical  persoimel  familiar 
with  the  dhild's  medical  history. 

DOT/CQ  SM 


Personal  Affairs  Record  System  Coast 
Guard  Military  Persoimel. 

SYSTEM  LOCATION: 

Department  of  Transportation  (DOT). 
Commandant  (G-WP),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW.  Wellington,  DC  20593- 
0001. 

Decentralized  segments  at:  Each 
District  and  Heedquarters  Unit.  See 
Appendix  I  for  locations. 


CA 


OF  BOMDUAtS  COVBICD  BY  TME 


Active  duty  and  retired  Coast  Guard 
military  personnel  who  have  been 
subject  to  damage  arising  out  of 
domestic  relations  disputes,  allied 
personal  indebtedness,  and  claims  of 
alleged  paternity. 


CATEOORCSOF 


Bl  TNE  SYSTEM: 


Case  files  containing  complaint 
concerning  alleged  personal 
indebtedness,  complaints  arising  out  of 
domestic  refations  disputes,  claims  of 
alleged  paternity. 

Files  contain  correspondence 
including  investigative  steps,  response 
to  complaints  and  follow  up 
correspondence  on  recurring 
complaints.  Index  card  files  contain 
summary  of  material  contained  in  case 
file  for  each  reference. 


MABir  ABKD  Bl  TME 

OFI 


ROUTBc  uses  OF  ReCOROB 
SYSTEM,  BKLUDBia  CA' 
TME  PURFOaeS  OF  SUCN 

For  use  in  attempting  to  resolve 
complaints  in  an  expeditious  maimer. 

For  reference  in  development  of 
future  policy.  Infmniatioa  is  used  by: 

Authorized  Coast  Guard  employees  in 
performance  of  the  duties.  Complainant 
and/or  authorized  representatives. 

See  DOT  Prefatory  Statemmit  of 
General  Routine  Uses;  3  through  5  do 
not  apply. 


bitnesvstbc 
storaqe: 
Case  file  and  card  index  file. 

RETREVABBJrV: 

Alphabetical  listing. 
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trtfMIMHW 

Kept  in  locked  fliing  cabinet. 
Personnel  are  screened  prior  to  granting 
access. 

werinoM  AWD  wwoml; 

Maintained  for  5  years  after  action 
completed  and  then  destroyed. 


•YtTBI  MMiAQBKi)  AND  I 

Department  of  Transportation, 
Commandant  (C-WP),  United  States 
Coast  Guard  Headquarters.  Chief.  OfRcs 
of  Personnel  Management,  2100  2nd 
Street.  SW.  Washington,  DC  20593- 
0001. 

NO  WCAIKM  yWOCmiWg. 

Department  of  Transportation,  United 
States  Coast  Guard  Headquarters, 
Commandant  (G-^II),  2100  2nd  Street. 
SW.,  Washington,  DC  2059^-0001. 

Written  requests  must  be  signed  by 
the  individual  whose  record  is  being 
requested. 


Procedures  may.  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
Sn)  at  the  address  in  "Notification 
Procedure"  or  the  local  Coast  Guard 
District  Office  or  unit  for  the  area  in 
which  an  individual's  duty  station  is 
located.  See  Appendix  I  for  addraaaea. 
Proof  of  identity  will  be  required  prior 
to  affording  an  individual  accaaa  to 
records.  A  military  identification  card,  a 
driver's  license  or  similar  document 
will  be  considered  suitable 
identification. 


Information  is  obtained  from 
complainants,  their  legal  representatives 
and  Coast  Guard  officials. 

DOT/CO  697 


Appointment  of  Trustee  or  Guardian 
for  Ntontally  Incompetent  Personnel. 

svsrm  locatiom: 

Department  of  Transportation  (DOT), 
Commandant  (G-WP),  United  States 
Coast  Guard  Headquarters.  2100  2nd 
Street.  SW..  Washington.  DC  20593- 
0001. 

Deoentralixed  segments  are  located  at: 
Each  District  and  Headquarters  Unit. 
See  Appendix  I  for  locations. 


Active  duty  and  retired  Coaat  Guard 
military  personnel. 


Case  Blea  containing  infiannadon 
relating  to  the  mental  incompetancy  of 
certain  Coast  Guard  penomnl.  Racorda 
uaed  to  aasist  Coaat  Guard  Officials  in 
appointing  truataes  for  mentally 
incompetent  Coaat  Guard  panoos. 


Authorized  Coast  Guard  employees  in 
performance  of  their  duties,  prospective 
appointees,  including  but  not  limited  to 
relatives,  lawryers,  ph3r8icians  or  other 
designated  repreaentatives.  Veterans 
Administration  upon  request  for  the 
determination  of  eligibility  for  Itenefits 
administered  by  that  agency.  See  DOT 
Prefstory  Statement  of  General  Routine 
Uses;  3  through  5  do  not  apply. 


MTHicnraM: 

CTQRAOC: 

Locked  file  cabinet. 

RCTMBVAaaJTY: 

Alphabetical  listing. 
t*fWOUMtMl 

Stored  in  locked  file  cabinets.  Aooaas 
restricted  to  repreeentativea  of 
incompetent.  Identification  required, 
such  as.  a  military  identification  card, 
valid  state  driver's  license,  or  other 
picture  identification  card. 


Maintained  for  5  years  after  action  is 
complete  then  destrojred. 


Same  as  "Record  Access  Procedures."     "'"" 


Department  of  Transportatioo. 
Commandant  (G-WP).  United  States 
Coaat  Guard  Headquarters.  Chief.  Office 
of  Personnel  Management,  2100  2nd 
Street.  SW,  Washington,  DC  20593- 
0001. 


Department  of  Transportation.  United 
States  Coast  Guard  Haadquartere. 
Conunandant  (G-^SII).  2100  2nd  Street. 
SW,  Washington,  DC  20593-0001. 

Written  request  must  be  signed  by 
trustee  or  guardian. 


Prooedurea  may  be  obtained  by 
writing  to  or  visiting  Conunandant  (G- 
SO)  at  the  addraaa  in  "Nadficatioa 
Procedure"  or  the  local  Coaat  Guard 
Diatrict  office  or  unit  having  custody  of 
the  reoorda.  See  Appendix  I  far 


CA- 

Coaat  Guard  offidala.  legal 
repreaontativea  of  individuals  and/or 
individuals  concerned  and 
complainants. 

DOT/CO  Mt 


USC£  Alcohol  Abuse  Prevention 
Program  Record  System. 

tvsraM  location: 

a.  Commander,  Atlantic  Area.  U.S  Coast 
Guard,  Govemon  bland.  Building 
125.  2nd  Floor.  New  York,  NY  10004- 
5000 

b.  Conunander.  Pacific  Area.  U.S.  Coast 
Guard  (PCS),  Coast  Guard  Island. 
Alameda.  CA  94501-5100 

•  ■YTNE 


Active  duty  Coast  Guard  personnel 
receiving  alcohol  rehabilitation 
treatment. 

CATcaoNBi  or  waoowaa  m  the  avsrcM: 

Alcohol  rehabilitation  particulars 
which  include:  Name,  Social  Security 
Number.  Prior  Service.  Rate/Rank,  Date 
of  Birth.  History  of  Alcohol  Abuse. 
Treatment  Center,  Dates  of  Treatment. 
Notes  on  Aftercare,  and  Final 
Disposition  and  Type. 

MTNE 


OF 

CA' 
OFIUON 


or 


See  DOT  Prefatory  Statement  of 
General  Routine  Uaes;  3  through  5  do 
not  apply. 

AM>  MAcncca  poa  aroaMQ, 


I  OF  aaOOnoa  M  THE  SVSTBfE 
•nNUOB 

Records  are  maintained  on  file  cards 
(3"  X  5")  and/or  a  computer  data  base. 

RETasvAaajrv: 

Records  are  retrieved  by  the  name  of 
the  individual. 


Pile  cards  are  maintained  in  locked 
filing  cabinets.  The  computer  data  base 
is  protected  by  password  access  limited 
to  Alcohol  Pro-am  Managers. 


SaoM  aa  "Raoofd  Acoaaa  Procaduraa.' 


Records  will  be  destro3red  three  years 
after  last  activity. 

avaisi  hahaqinmi  and  aiwmh: 

Commandant  (G-WK),  Unttad  States 
Coaat  Guard  Headquarters.  2100  2nd 
Street.  SW..  Washingttm.  DC  20503- 
0001-0001. 


Written  inquiries  shaU  be  submitted 
to  the  Alcohol  Program  Manager  in  the 
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area  in  which  the  member  moat  recently 
received  treatment,  at  the  following 
addresses: 

a.  Commander.  Atlantic  Area.  U.S.  Coast 
Guard.  Governors  Island.  Building 
125,  2nd  Floor,  New  York.  NY  10004- 
5000 

b.  Commander.  Pacific  Area.  U.S.  Coast 
Guard  (PCS),  Coast  Guard  Island. 

.     Alameda,  CA  94501-5100 

nCOOnO  ACCESS  MOCEDURES: 

Access  may  be  obtained  by  writing  to, 
or  visitiog  Commander,  U.S.  Coast 
Guard  Maintenance  and  Logistics 
Command,  Atlantic,  or  U.S.  Coast  Guard 
Maintenance  and  Logistics  Command. 
Pacific,  at  the  addresses  in  "System 
locaticm".  Written  requests  must  be 
signed  by  the  member.  An  individual 
visiting  the  Maintenance  and  Logistics 
Command  must  provide  identification 
to  obtain  access  to  records.  A  military 
identification  card,  a  driver's  license,  or 
similar  document  will  be  considered 
suitable  identification. 

a.  For  individuals  undergoing 
treatment,  the  record  is  maintained  at 
the  Coast  Guard  Maintmance  and 
Logistics  Command  responsible  for  the 
geographic  region  where  the  member  is 
permanently  assigned. 

b.  For  individuals  who  have 
completed  treatment,  the  record  is 
maintained  at  the  Coast  Guard 
Maintenance  and  Logistics  Command 
responsible  for  the  geographic  region 
where  treatment  was  completed. 


Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEQOnCS: 

a.  Personnel  records. 

b.  Medical  records. 

c.  Security  records. 

d.  Treatment  facility  repents. 

e.  Post  treatment  aftercare  reports. 

DOT/CQ  6M 


Request  for  Remission  of 
Indebtedness. 

SVSfTBI  location: 

Department  of  Transportation  (DOT). 
Commandant  (G-WP),  United  States 
Coast  Guard  Headquarters.  2100  2nd 
Street,  SW,  Washingtcm,  DC  20503- 
0001. 
Decentralized  segments  are  located  at: 
Each  District  and  Headquarters  Unit. 
See  Appendix  I  for  locations. 


CATCOORCS  OF  lailVBUALa 


BVT1« 


Active  Duty  Enlisted  Coast  Guard 
Personnel. 


CATBaORBBOFI 

Files  containing  correspoodenoa, 
requests  with  endoraements.  leaearch 
material,  paneling  action. 
Commandant's  dedrions. 


0Or«QM0 


ROIfTMEUSeSOF 
SVSTB^  MCUnSIQ  CAI 
THE  FURMSeS  OF  SUCH 


For  use  in  making  determinatiotis 
based  on  the  best  interests  of  the 
individual  and  the  Government 

Categories  of  users  are  Coast  Guard 
Offidau  in  performance  of  their  offidal 
duties. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses:  3  through  5  do 
not  apply. 

POUCCS  AM>  PRACTICES  FOR  STORSn, 


I  OF  RECORDS  M  Tip  SYSTEM: 

storaqe: 
Locked  filing  cabinets. 

RETRKVABUrr: 

Alphabetical  listing. 


Locked  hling  cabinets. 


Retained  for  5  yeare  after  decision  is 
made,  thm  destroyed. 


SYSTBI  MANAOBlM  AND  i 

Department  of  Transportation, 
Commandant  (G-WP).  United  States 
Coast  Guard  Headquarters.  Chief.  Office 
of  Personnel  Management.  2100  2nd 
Street,  SW.  Washington.  DC  20593- 
0001. 

NOnFICATION  FROCEDURE: 

Department  of  Transportation. 
Commandant  (G-Sn),  United  States 
Coast  Guard  Headquarten.  2100  2nd 
Street,  SW.  Washington,  DC  20593- 
0001. 

Written  requests  must  be  signed  by 
individual. 


Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
Sn)  at  the  address  in  "Notification 
Procedure"  or  the  local  Coast  Guard 
District  or  unit  for  the  area  in  which  an 
individual's  duty  station  is  located. 

Proof  of  idmitity  will  be  required  prior 
to  affording  an  individual  access  to 
records.  A  military  identification  card,  a 
driver's  license  or  similar  document 
will  be  considwed  suitable 
identification. 


CONItSnNOI 

Same  as  "Record  Access  Procedures." 


RBOORO  SOURCE  CAT 

Information  is  obtained  from 
individual  and  Coast  Guard  Officials. 


Outside  Employment  of  Agtive  Duty 
Coast  Guard  PeraonneL 

SVSrai  LOCATION: 

Department  of  Transportation  (DOT). 
Commandant  (G-WP),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Stiaet.  SW,  Washingtmi,  DC  205S3- 
(KWl. 

Decentralized  segments  are  located  at: 
Each  District  Office  and  Headquarters 
Unit  See  Appendix  I  hx  locations. 


CA- 


OFiaiMDUALS 


BY  THE 


Active  Duty  and  Reserve  Coast  Guard 
Personnel 


CA- 


Correspondenoe  relating  to 
individual's  request  fcH*  part  time 
employment. 


RUUISN.  USES  OF 

svs- 

TNE 


■ASfT  ASOD  SI  THE 
CATteORKI  OF  1 

OF  SUCH) 


For  use  by  Coast  Guard  officials  in 
determining  in  questionable  cases 
whether  an  individual  should  hold  a 
particular  job  <»  position.  Both  the 
legality  and  the  jnopriety  of  the  request 
areconsidwed. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses;  3  through  5  do 
not  apply. 


OF  RBOORDS  M  THE  SISiUL 


storaqe: 
Locked  filing  cabinets. 

RETREVABUTY: 

Alphabetical  listing. 

SAFGQUARDS: 

Kept  in  locked  filing  cabinet.  Access 
restricted  to  individuals  who  request 
outside  employment,  and  authorized 
Coast  Guard  officials.  Profter 
identification  is  required. 


Retained  indefinitely. 


Department  of  Transportation, 
Commandant  (G-WP),  United  States 
Coast  Guard  Headquarters,  Chief,  Office 
of  Personnel  Management  2100  2nd 
Street,  SW,  Washington,  DC  20593- 
0001. 

Writtm  requests  must  be  signed  by 
the  individual  whose  rBcord(8)  is  being 
requested. 


Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandaiat  (G- 
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SO)  at  th«  addre«  in  "Notification 
Prooedura"  aiwve  or  the  local  Coast 
Guard  Diatrict  OfRce  or  unit  for  the  i 
in  which  an  individual's  duty  station  is 
located.  See  addresses  in  Appendix  I. 

Proof  of  identity  wi  11  be  required , 
prior  to  affording  an  individual  access 
to  records.  A  military  identification 
card,  a  driver's  license  or  similar 
document  will  be  considered  suitable 
identification. 


Same  as  "Record  Access  Procedures." 


NBoaeo  Munoi  CAT 

Infdnnation  is  obtained  firom  the 
individual  and  Coast  Guard  officials. 

0OT4CO941 


Coaet  Guard  Special  Needs  Progmn. 


Dspartment  of  Transportation  (DOT), 
Commandaht  (G-WP).  United  Statee 
Coast  Guard  Headquartan,  2100  2nd 
Siraat.  SW.  WaahinsloB,  DC  20503- 
0001. 

Hits  of  H^s  Sinn  of 
I  Bsay  be  saaintainad  at  the 
,  MaiBlaiiaBoe  ana  uajtsttcs 
I  (MLO.  or  Hsadquaitar*  Unit 
Social  Woricar's  OflBca.  at  the  duty 
1  ef  the  sponaar.  aad  el  selected 
DecantiaUasd 
'  also  be  maintained  in  the 
I  of  tba  district.  MLC  or 

Unit  Family  Advocacy 
WapiessMlBtiv  (FAR)  %irfaich  serves  the 
unit  of  tbe  sponsor. 


Active  duty  and  retired  Coast  Guard 
penouiel  and  their  dependants  who 
have  diagnosed  medical,  physical, 
psychological,  or  educational  need 
which  constitutes  a  developmental 
diaahiUty  or  handicapped  condition. 
Active  duty  Coest  Gu«d  personnel  snd 
their  dependents  considered  for 
lignment. 

IBI1NiSVSI«K 

Extracts  or  copies  of  medical, 
educational  and  psychological  records 
of  member  and/or  dependents  with 
special  needs,  follow-up  and  evaluation 
reports,  and  any  other  data  relevant  to 
individual  special  needs  program  files 
or  overseas  screening. 

iueiosi 

I  CAT 

loreucHi 
a.  Provide  to  Federal  Government 
agencies  for  coordination  of  special 
needs  programs,  medical  care,  mental 
health  treatment,  and  monitoring  and 
tracking  special  needs  families. 


b.  Provide  to  individuals  or 
organizatiims  providing  iually  support 
program  cars  tmdsr  contract  to  the 
Pedaral  Govemoieat 

See  Prefatory  Statamsnt  of  General 
Routine  Ua 


Rscoids  may  be  stored  in  file  folder, 
microfilm,  magnetic  tape,  punched 
cards,  machine  lists,  discs,  and  other 
oomputerixad  or  machine  rsedable 
media. 


Records  an  letiieved  through  indices 
and  croas  Indicss  of  all  individuals  snd 
relevant  inddsBl  data.  Types  of  imttoes 
used  include,  hot  not  limited  to:  Nenie, 
social  sscurity  number  and  the 
diagnneis  or  lalsnatianal  Classification 
of  Diasaeae  OCD)  code  of  the  epedal 
needs  condition. 


la  various 
in 


a.  laoords  wiU  be  aieinitsiiied  at  a 
deoantaUaed  lacatten  uBtU  tbe 
Is  ssfMfated  or  the  dapeodsm  bao 
Imigsf  diagnosed  as  heviag  speciel 


b.  Upon  ssperaden  of  the  ( 
when  me  dependent  is  no  I 
diagnosed  ss  having  spedal  needs,  the 
record  will  be  tranafHTsd  to 
Commendent  (G-PS).  After  a  3  year 
retention,  the  racord  will  be  deetioyed. 

Chief.  Office  of  Paraonnel 
Managemant  (G-WP).  Oepartmsnt  of 
TranaoQvtation.  United  States  Coest 
Guard.  Washington.  DC  2OS03-0001. 

NOWBAnoM  pnocMuas: 
Inquiries  should  be  directed  to: 

a.  Central  location:  Notarised  written 
requests  should  contain  the  fiiM  name 
and  social  security  number  of  the 
memtier  and  be  addrosaed  to 
Commandant  (G-SH).  U.S.  Coast  Guard, 
Washington.  DC  20593-0001. 

b.  Decentralized  location:  Notarized 
written  request  should  contain  the  full 
name  and  social  security  number  of  the 
member  and  be  addressed  to  the  MLC. 
district,  or  unit  where  the  individual  is 
assigned. 


Same  es  Notificetion  Procedure. 

Seme  aa  Notification  Procedure. 

Reports  from  medical  paraonnel, 
meotel  heelth  end  edocatiMial 
institudons.  public  and  private  health 
and  welfare  agencies  snd  Coest  Guard 
perMMinel  and  private  individuals. 

OOTCQ  071 


Biogjcephical  Statement. 

BVSrai  LOCAIKW 

Department  of  TranqMMtation  (DOT). 
Commandant  (G-CI^,  United  Statea 
Coast  Guard  Headquarters.  2100  2nd 
Street.  SW.  Washingtan.  DC  20593- 
0001. 


Key  DOT  officials.  USCG  flag  officers, 
individual  biognvUcal  data. 


Pubttc  AfiairB  Staff— uees  lecords  for 
publicity.  PaceomMi  OOloe— uses 
records  lor  promotion.  See  DOT 
Prairtory  Statement  of  General  Routine 
Uees. 


Paper  fionns  and 
stored  in  filing  cebinets. 


oorrespondenoas  are 


Byname. 

Personnel  are  screened  prior  to 
gFTPti"g  smrfs 

Stared  in  building  heving  roving 
security  guerds  during  nooworking 
hours. 


TransfBTred  to  historical  file  upon 
termination  of  active  duty. 

Department  of  Transportation, 
Commandant  (G-CP),  U.S.  Coast  Guard 
Headquarters,  2100  2nd  Street,  SW, 
Washington.  DC  20593-0001. 


Department  of  Transportation, 
Commandant  (G-SII).  United  States 
Coast  Guard  Headquarters,  2100  2nd 
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Street.  SW,  Waahingt<m,  DC  20593- 
0001. 

Writtm  request  must  be  signed  by 
individuaL 


Procedures  may  be  obtained  by 
writing  to  or  visiting  Commandant  (G- 
Sn)  at  the  address  in  "Notification 
Prooedura." 

Proof  of  identity  will  be  required  prior 
to  granting  access.  A  military 
identification  card,  driver's  license,  or 
similar  docniment  will  be  ccmsidered 
suitable  identification. 


Same  as  "Record  Access  Procedures." 


WBCOWO  SOUHCE  CAT 

Individual  named  in  file. 
DOT/CQ  876 


Official  Coast  Guard  Reserve  Service 
Racord 

SYBTHI  LOCATION: 

Department  of  Transportation  (DOT), 
United  States  Coast  Guard  (OG). 
Commandant  (G-WT),  2100  2nd  Street, 
SW,  Washinston,  DC  20593-0001. 

For  official  records  on  discharged, 
retired,  and  separated  fmmer  members: 

General  Services  Administratirai 
(GSA),  National  Personnel  Records 
Center  (Military  Personnel  Records), 
9700  Page  Boulevard,  St.  Louis,  MO 
63132. 

Decentralized  segments  are  located  at: 

Each  Coast  Guard  District  Reserve 
office  (for  District  records). 

OF  BOMBUALB  OOVBKD  av  TNE 


CA- 
SVSTBI: 

Reserve  officer  and  enlisted  personnel 
(not  on  extended  active  duty)  in  an 
active,  inactive,  retired,  discharged, 
seperated  or  former  member  status; 
including  those  Reservists  released  from 
extended  active  duty  to  fulfill  a 
specified  term  of  obligated  inactive 
reserve  service.  Enrolled  and 
disenroUed  members  of  the  Temporary 
Coast  Guard  Reserve. 

CATCOOMEB  OF  RECOme  M  TME  SVSTBft 

Official  career  history  of  eadi 
Reservist  including  (as  applicable): 

Enlistment  contract  or  Oath  of  Office. 
Record  of  Emergeracv  Data. 

Training  Course/Educational 
achievements.  Rate/Grade/Rating 
qualifications. 

Leave  record. 

Performance  of  duty  marks/fitness 
reports.  Medals  and  commendations. 

Record  of  sea  duty/duty  outside 
continental  United  States.  Statements  of 
creditable  and  former  service  (including 
pay  base  date). 


Statemrats  and  computatianB  of 
retirement  pfrints.  Official  orders. 

Correspondenoe  pertaining  to  any/all 
of  the  above. 


MTNi 


Fulfillment  of  normal  administrative 
personnel  procedures,  including 
examining  and  screening  fat 
completeness  and  accuracy  of  records 
and  correspondence  pertaining  thereto. 
Screming  of  service  reccatls  for 
advancement,  promotion,  or  retention  of 
individual  RMervists  by  various  Reserve 
Boards. 

Answering  of  Congressional  and 
personal  inquiries  initiated  by  the 
individual  whoee  record  is  concerned. 

Preparation  of  forms,  statements, 
compilations  and  computations 
necessary  in  the  daily  personnel 
administration  of  eadi  individual 
entering,  re-entering  or  leaving  the  Coast 
Guard  Reserve.  Routine  personnel 
administration  requires  copies  of  this 
and  other  service  record  material  to  be 
included  in  administrative  files 
physically  separated  from  the  record; 
however,  the  original  copy  of  this 
material  will  be  included  in  the  official 
service  record  maintained  at  Coast 
Guard  Headquarters. 

Furnishing  of  information  (authorized 
and  specified  by  the  individual 
concerned)  to  other  agencies  or 
individuals  (specified  by  the  individual 
concerned)  normally  concerned  with 
empfoyment,  educational  or  Veteran's 
benefits,  claims,  or  applications. 
Furnishing  specified  material  in  a 
Reservist's  service  record  pursuant  to 
the  order  of  a  court  of  competent 
jurisdiction.  Used  by: 

Individual  upon  whom  records  are 
kept  (personal  review).  File  clerks  and 
personnel  from  the  Office  of  Resmve 
and  Training  (G-WT),  in  the  normal 
performance  of  their  duties. 

Other  personnel  within  the  Coast 
Guard  in  the  normal  performance  of 
their  duties,  as  authorized  by  the  Chief, 
Reserve  Affairs  or  his  designated 
Representative.  See  Prefatory  Statement 
of  General  Routine  Uses. 


TO 


Disclosures  pursuant  to  5  U.S.C. 
552a(bXl2).  Disclosures  may  be  made 
from  this  systems  to  "consumer 
reporting  agencies"  (collecting  on  behalf 
of  the  U.S.  Government)  as  defined  in 
the  Fair  Credit  Reporting  Act  (15  (U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collect  Act  of  1982  (31  U.S.C 
3701(a)(3)). 


Records  maintained  on  peper 
aaennbled  and  filed  in  one  official 
service  record  per  member. 

RETMEVAHJTV: 

Individual  Service  Records  are 
indexed  and  retrievable  by  name  and/or 
triple  terminal  digit  of  member's  service 
number. 

•AFCQUANOa: 

Swioe  records  are  maintained  in  a 
central  storage  area  locked  bdiind  two 
separate  doors.  During  ncm-worldng 
houre  the  building  security  oonnsts  of 
roving  and  static  security  patrols. 

During  working  hours  pnysical  access 
to  records  is  controlled  by  Records 
Control  Branch  personnel. 


Individual  records  are  maintained  at 
CG  Headquarters  until  six  months  after 
an  enlisted  member's  separation  from 
the  service  (three  months  for  officere), 
after  whidi  it  is  transmitted  for 
permanent  storage  to  the: 

Military  Perscmnel  Record  Center 
(MPRC),  National  Personnel  Records 
Center  (NPRC),  9700  Page  Boulevard,  St. 
Louis,  MO  63132. 

In  the  case  of  retired  members,  the 
service  record  is  shipped  to  NPRC  upcm 
retirement. 

SYBTBI  WMMBMtfH  AND  AOOUCBS: 

Department  of  Transportation, 
Commandant  (G-WT),  Chief,  Reserve 
Affairs,  United  States  Coast  Guard 
Heedquarters,  2100  2nd  Street,  SW. 
Washiogton,  DC  20593-0001. 

NOmCATION  procbmjre: 

Inquiry  requests  for  determination 
whether  this  system  contains  records  on 
an  individual  ^ould  be  made  by  the 
individual,  in  person  or  in  writing  to: 

Department  of  Transportation, 
Commandant  (G-SII),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Sti«et,  SW,  Washington,  DC  20593- 
0001. 

Written  requests  must  be  signed  by 
the  individual  and  must  include  the 
member's  name,  social  security  number 
and/or  reserve  numbOT. 


HaOOWD  ACCESS  I 

Procedures  for  access  may  be  obtained 
by  writing  to  or  visiting  Commandant 
(G-SU)  at  die  address  in  "Notification 
Procedure"  or  the  District  Office  in 
which  an  individual's  duty  station  is 
located.  Proof  of  identity  will  be 
required  prior  to  affording  an  individual 
access  (may  consist  of  a  military 
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identification,  driver's  lioenae,  or  other 
suitable  identification.) 


CQifmrMa  Nccono  I 
Same  as  "Record  Access  Procedures." 

RECOnO  SOuncC  CATfOOMO: 

Information  contained  in  a  member's 
service  record  is  obtained  from  the 
individual  concerned.  CC  Headquarters, 
District  offices  and  other  CC  units. 

fhomccrtam 


OFTNCACr: 

Portions  of  this  system  of  records  may 
be  exempt  from  disclosure  under  the 
provisions  of  5  USC  552a(k)t5),  which 
provide,  in  part,  that  investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
information  may  be  withheld  from 
disclosure  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
identity  of  the  source  would  be  held  in 
confidence,  or,  prior  to  the  effective  date 
of  this  section,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence.  Portions 
of  this  system  of  records  may  be  exempt 
from  disclosure  under  the  provisions  of 
5  USC  552a(k)(7),  which  provides,  in 
part,  that  evaluation  material  used  to 
determine  [>otential  for  promotion  in  the 
armed  services  may  be  withheld  from 
disclosure  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or. 
prior  to  the  effective  date  of  this  section, 
under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence. 

Portions  of  this  system  of  records  may 
be  exempt  from  disclosure  under  the 
provisions  of  5  USC  552(k)(6).  which 
provides,  in  part,  that  testing  or 
examination  material  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  service  may  be  withheld  from 
disclosure  to  the  extent  that  disclosure 
of  these  records  would  compromise  the 
objectivity  or  fairness  of  the  testing  or 
examination  process. 

OOT/CQ  877 

•vstcmname: 

Coast  Guard  Reserve  Personnel 
Mobilization  System. 

•TfTBI  IjOCATIOH: 

Department  of  Transportation  (DOT), 
Commandant  (C-WT),  United  States 


Coast  Guard  Heedquaiten,  2100  2nd 
Street.  SW.  Washington.  DC  20503- 
0001. 

Commander  Reserve  In  each  CoaM 
Guard  District  Office  (except  17th). 

Each  District  and  Headquarters  Unit. 
See  Appendix  I  for  locations. 


OrMHWDUALS 


Mtim 


CA1 

svvraK 

Reserve  officer  and  Unlisted  personnel 
(not  on  extended  active  duty)  in  an 
Active  or  Retired  status;  including  those 
Reservists  released  from  extended  active 
duty  to  fulfill  a  specified  term  of 
obligated  inactive  Reserve  service. 

CATBQOI—  OP  NBOOnn  M  TIC  tVSTBt 

Mobilization  aiKl  qualification  cards 
and  orders.  Initial.  Annual,  and  Retired 
Screening  and  Qualification 
Questionnaires. 

MTMC 


RounME  ueci  OF 

SV«TBI,  MCUffMO  CA 

THE  raiwaeas  OF  eucN 

Fulfillment  of  normal  administrative 
procedures  including  the  examining  and 
screening  for  completeTtess  and 
accuracy  of  records,  correspondence 
pertaining  thereto  as  a  basis  for 
assignment  to  active  duty  for  training; 
special  active  duty  for  training  or 
extended  active  duty  and  mobilization 
billets. 

Users  of  these  Records  are  Coast 
Guard  employees  in  performance  of 
official  duties. 

See  DOT  Prefatory  Statement  of 
General  Routine  Uses. 

pouca  AM)  fhaciicu  for  troMMQ, 

RETMEVeM,  ACCMWIO,  mTAeSMO,  AND 
DMMMMO  OF  neCONOC  Bl  THE  SYSTEM: 

STOMAQE: 

Records  maintained  on  paper, 
punched  cards  and  magnetic  tape. 

RETiMEVAaurr: 

Individual  Reservists  are  indexed  by 
name  aiui/or  social  security  account 
number. 

SAFGQUAROe: 

Safeguards  and  controls  afforded  this 
system  of  records  are  similar  to  those 
normally  employed  "For  Official  Use 
Only"  material,  both  at  Headquarters 
and  District  Offices.  Records  are 
maintained  in  locked  secure  areas  when 
not  in  use  and  personnel  screening  is 
emplojred  prior  to  granting  access. 

RETENTION  AND  OaFOSAU 

Individual  records  are  maintained  at 
CG  Districts  and  at  Headquarters 
throughout  the  members  active  Reserve 
status  and  during  any  period  in  a 
Retired  Status  thereafter  (as  applicable, 
and  for  as  long  as  that  member  is 


considered  a  mobilizing  resource).  A 
"dead  file"  is  often  maintained  for  those 
Reeervists  transferred,  discharged,  or 
otherwise  separated  (this  procedure 
varies  from  District  to  District). 

The  mafority  of  records  in  this  system 
(in  any  form)  are  generally  destroyed 
immediately  after  the  expiration  of  their 
useful  life,  except  those  retained  in  the 
afbramentioDed  "dead  files"  (which  are 
subsequently  destroyed  one  jrear  after 
placement  in  the  file).  The  major 
exceptions  to  this  policy  are  the 
Screening  and  Qualification 
Questionnaires,  which  are  filed  in  the 
Reservists  District  Service  Record. 

Records  are  destroyed  by  mutilating, 
shredding  or  burning. 


tVSTBI  MANAOERM  AND  i 

Commandant  (G-WT),  United  States 
Coast  Guard  Headquarters,  Chief,  Office 
of  Reserve  and  Training,  2100  2nd 
Street,  SW.,  Washington,  DC  20593- 
0001. 


NOmCATION  I 

Department  of  Transportation, 
Commandant  (G-SII),  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW.,  Washington,  DC  20593- 
0001.  Written  request  must  by  signed  by 
the  individual. 


Individual  should  contact 
Commandant  (G-SII)  in  person  or  in 
writing  at  the  address  in  "Notification 
Procedure."  For  records  maintained  at 
the  District,  individual  should  contact 
the  Commander(s)  at  the  District  to 
which  the  individual  is  assigned.  Refer 
to  Appendix  I  for  addresses. 

CONTESTSIQ  RECORD  FROCaiUReS: 

Same  as  "Record  Access  Procedures." 


Information  contained  in  this  system 
of  records  is  obtained  from  the 
following  sources:  The  individual 
himself,  CG  Headquarters,  and  CG 
District  Offices. 

DOT/CQ  978 


SYSTEM  I 

Reserve  Personnel  Management 
Information  System  (Automated). 

SYSTEM  LX)CAT10N: 

Department  of  Transportation  (DOT). 
Commandant  (G-WT).  Office  of  Reserve 
Training,  United  States  Coast  Guard 
Headquarters,  2100  2nd  Street.  SW., 
Washington,  DC  20593-0001. 


CA 


OF  MOMOUALS  COVERED  BY  THE 


Reserve  officers  and  enlisted 
personnel  in  an  active  or  inactive  status. 
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including  retired  reservist,  and  those 
reswvists  released  from  extended  active 
duty  to  fulfill  a  specific  term  of  inactive 
obligated  service. 


CATCBORCS  OF  RECOROS  SI  THE  SYSTEM: 

Included  in  RPMIS  are  the  following 
data  concerning  each  Coast  Guard 
Reservist  in  this  system  which  are 
necessary  to  administer  the  Coast  Guard 
program:  name,  social  security  number, 
present  and  last  five  grades  or  rates, 
educational  background,  civilian  and 
military,  foreign  language  and 
proficiency,  history  of  unit  assignments 
and  dates  assigned,  duty  status,  date  of 
birth,  date  of  enlistment,  appointment 
or  extension,  AFQT  scores,  source  of 
entry,  date  of  commission;  prior  service, 
date  of  expiration  of  obligation, 
anniversary  data  on  pay  base  date, 
aviation  pay  and  administrative  pay, 
training  rate,  reserve  category  and  class, 
training/pay  category,  data  on  AOT  for 
last  five  years,  number  of  dependents. 
Federal  withholding  exemptions. 
Selective  Service  induction 
certification,  date  of  completion  of 
Ready  obligation,  officer  experience 
indicator,  last  screening  date  and  result, 
civilian  occupation,  date  of  last  National 
Agency  Chedc.  Background 
Investigation  and  security  clearance, 
domestic  emergency  volunteer,  date  of 
last  physical  and  immunization,  data  on 
special  active  duty  for  training  and 
extended  active  duty,  annual  training 
date,  total  retirement  points  and 
satisfactory  yeers  of  service  for 
retirement  purpose,  current  year 
retirement  point  accounting  data, 
including  inactive  duty  training 
participation,  correspondence  course 
activity,  taxable  wages  paid  and 
Mrithholdings,  uniform  allowances. 
Servicemen's  Group  Life  Insurance 
(SOJ)  information,  mailing  address, 
and  woik  and  home  phone  number. 

MASITASMDMTHE 
OFI 


SYSTEM,  MCUSMNa 

THE  FURFOSES  OF  SUCH  uses: 


The  RPMIS  is  used  for  the  personnel 
administration  of  individual  resovists 
and  the  overall  management  of  the 
reserve  program.  Se  prefatory  Statement 
of  General  Routine  Uses.  The  Master 


Personnel  File  provides  status  and 
qualification  listing,  expiration  of 
enlistment  and  physical  reports, 
strength  management  reports,  unit  and 
district  roster,  and  advancement  and 
promotion  reports.  The  Pay  and  Point 
axle  provides  point  count  statements, 
budgeting  reports,  inactive  duty  and 
active  duty  pay,  and  retirement 
eligibility  listings.  The  addresses  of 
individual  reswvists  are  used  for 
mailing  paychecks,  earning  statements, 
'The  Reservist',  and  Annual  Screening 
questionnaires.  Records  in  this  system 
are  routinely  disclosed  to  the  Treasury 
Department  to  complete  payroll  checks. 
Used  by:  Authorized  personnel  frmn  the 
Office  of  Readiness  and  Reserve  and  the 
Office  of  the  Comptroller,  authorized 
personnel  on  the  staff  of  the  various 
district  commanders  in  the  normal 
performance  of  their  official  duties,  the 
Deputy  Assistant  Secretary  of  Defense 
for  Mwpower,  Logistics  and  Reserve 
Affairs  and  others  as  authorized  by 
Chief,  Office  of  Reediness  and  Ressrve 
or  his  representative. 


TO 


R0ORTSIQ 


Disclosures  pursuant  to  5  U.S.C. 
552a(bXl2).  Disclosures  may  be  made 
bom  this  systems  to  "consimier 
reporting  agencies"  collecting  on  behalf 
of  the  U.S.  Government)  as  defined  in 
the  Fair  Credit  Reporting  Act  (IS  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1982  (31  U.S.C. 
3701(a)(3)). 


i  AND  PRACTBU  FOR  STORSIQi, 
RETRKVSIO,  ACCM1IQ,  nCTASIO,  AND 

storaqe: 

The  storage  is  on  computer  disks  with 
magnetic  tape  backups.  The  file  is 
updated  weekly. 

retrkvasuty: 

Individual  records  in  the  system  are 
retrieved  by  Social  Security  Number. 


Magnetic  tapes  are  stored  in  locked 
storage  areas  vnhen  not  in  use  and  are 
accounted  for  at  all  times  during  actual 
use.  Personnel  screening  is  employed 
prior  to  granting  access. 


Magnetic  tapes  are  used,  corrected 
and  updated  until  the  tapes  beccMne 
physically  deteriorated  dter  whidi  they 
are  destroyed.  A  reservist's  address  is 
maintained  on  file  for  approximately 
one  year  after  discharge,  to  allow  for 
processing  of  annual  point  statements 
and  W-2  forms.  Audit  trails  are 
maintained  indefinitely  and  the  Master 
Personnel  file  and  Pay  and  Points  file 
are  continually  updated. 


SYSTBI  MANAOaim  AND  / 

Commandant  (G-WT),  Chief,  Office  of 
Reserve  Training,  United  States  Coast 
Guard  Headquarters,  2100  2nd  Street. 
SW,  Washington,  DC  20593-0001. 

NOTWCATION  FWOCFDURE: 

Requests  to  determine  if  this  syston 
contains  information  on  any  individual 
should  be  made  in  person  or  in  writing 
to:  Department  of  Transportation, 
United  States  Coast  Guard 
Headquarters,  Commandant  (G-^II), 
2100  2nd  Street,  SW.  Washington,  DC 
20593-0001.  Writtmi  request  must  be 
signed  by  the  individual. 


Procedures  for  access  to  ncard  may 
be  obtained  by  writing  to  or  visiting 
Commandant  (G-SD)  at  the  address  in 
"Notification  Procedure."  Prior  written 
notification  of  personal  visit  will  insure 
that  the  record  will  be  available  at  the 
time  of  vist.  Proof  of  identity  will  be 
required  prior  to  release  of  records.  A 
military  identification  or  similar 
document  will  be  considered  suitable 
identification. 


Same  as  "Record  Access  Procedures." 

■CAT 


Infrxmation  contained  in  the  83rstem 
is  obtained  from  the  individual.  Coast 
Guard  Heedquarters  and  district  offices, 
and  the  various  operating  units  of  the 
Coast  Guard. 

(PR  Doc  96-27733  Filed  10-30-96;  8:45  am] 
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Part  IV 


Office  of 
Management  and 
Budget 

Cost  of  Hospitai  and  Medical  Care  and 
Treatment  Furnished  by  the  United 
States;  Certain  Rates  Regarding  Recovery 
From  Tortiously  Liable  Third  Persons; 
Notice 
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OFFICE  OF  MANAQEMENT  AND 
BUDGET 


Co«tofHo«plM«nd  __ 

TrMlnMnt  FumWiMl  by  ttw  IAiMkI 


ltoco¥Ty  From  Todloualy  UabI*  Thiitl 


By  virtue  of  the  authority  vested  in 
the  President  by  Section  2U)  of  P.L.  87- 
693  (76  Stat.  593;  42  U.S.C  2652).  and 
delegated  to  the  Director  of  the  Office  of 
Management  and  Bucket  by  Executive 
Order  No.  11541  of  July  1, 1970  (35 
Fedend  KegistH- 10737).  the  three  sets 
of  rates  ouU^ned  below  are  hereby 
established.  These  rates  are  fm  use  in 
connection  virith  the  recovery,  from 
tortiously  liable  third  persons,  of  the 
cost  of  hospital  and  medical  care  and 
treatment  furnished  by  the  United  States 
(Part  43.  Chapter  I,  Title  28.  Code  of 
Federal  Regulations)  through  three 
separate  Federal  agencies.  The  rates 
have  been  established  in  aooordance 
with  the  requirements  of  OMB  Circular 
A-25.  requiring  reimbursement  of  the 
full  cost  of  all  services  provided.  The 
rates  are  established  as  followrs: 

1.  Department  of  Defense.  The  FY 
1097  inpatient  rates  are  based  on  the 
cost  per  Diasnostic  Related  Qroup 
(DRC),  wfai(±  is  the  inpatient  full 
reimbursement  rate  pet  hospital 
discharge,  weighted  to  reflect  the 
intensity  of  the  principal  diagnosis, 
secondary  diagnoses,  procedures, 
patient  age,  etc.  involved.  The  average 
costs  per  Relative  Weighted  Product 
(RWP)  for  large  urban,  other  urfaan/rtiral 
and  overseas  fKdlities  will  be  published 
annually  as  an  inpatient  adjusted 
standardized  amount  (ASA). 

The  ASA  will  be  applied  to  the  RWP 
for  each  inpatient  case,  determined  from 
the  DRC  wei^ts,  outlier  thresholds  and 
payment  rules  published  annually  for 
hospital  reimbursement  rates  under  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
pursuant  to  32  CFR  199.14(a)(1) 
Including  adjustments  for  length  of  stay 
outliers.  The  published  ASAs  will  be 
adjusted  for  area  wage  differences  and 


Indirect laedical  education  (IME)  farthe 
dischaifing  hospitaL 

2.  Depanmmi  of  Health  and  Human 
Servicee.  The  sum  of  obUgatians  for 
each  ooet  cantar  providing  medical 
service  is  brokao  down  Into  amounts 
attributable  to  inpatiant  can  ca  the 
basis  of  the  proportiop  of  staff  devoted 
to  each  cost  osntar.  Total  inpaliflnt  costs 
and  outpatient  costs  thus  determined 
an  divided  by  the  relevant  wockload 
autistic  (inpirtient  day,  outpatiant  visit) 
to  produce  the  inpatiaat  and  outpatiant 
rates.  In  calculation  (rf  the  rates,  the 
Department's  unfunded  ratiramant 
liability  coat  and  capital  and  aquipmant 
depreciatian  cost  were  incorporated  to 
conform  to  requiremants  set  forth  in 
OMB  Circular  A-25.  In  addition,  each 
cost  center's  obligations  iachide  costs 
for  certain  other  accounts,  soch  as 
Medicare  and  Medicaid  collections  and 
Contract  Health  funds  used  to  support 
direct  program  operation.  Certain  coat 
oenten  that  primarily  support  woiUoad 
outside  of  the  directly  opwated 
hoapitals  or  clinics  (public  health 
nursing,  public  haaltn  nutrition,  health 
education)  were  excluded  this  year  as 
not  being  a  part  of  the  traditional  coat 
of  hospital  operations  and  not 
contriouting  directly  to  the  inpatient 
and  outpatiant  visit  workload.  Overall, 
these  rates  reflect  a  more  accurate 
indication  of  the  cost  of  care  in  HHS 
facilities. 

In  addition,  this  year  separate  rates 
per  inpatient  day  and  outpatient  visit 
were  computed  for  Alaaka  and  the  rest 
of  the  United  States.  This  gives  proper 
weight  to  the  higher  cost  of  operating 
medical  Escilities  in  Alaska. 

3.  Department  of  Veterans  Affairs. 
The  acUial  direct  and  Indirect  costs  are 
compiled  by  type  of  care  for  the 
previous  year,  and  facility  overhead 
costs  are  added.  Adjustments  are  made 
using  the  budgeted  percentage  changes 
for  the  current  year  and  the  budget  year 
to  compute  the  base  rate  for  thebuqget 
year.  The  budget  year  base  rate  is  thm 
adjusted  by  animated  costs  for 
depreciaticm  of  buildings  and 
equipment,  central  office  overhead. 
Government  employee  retirement 


baoeflte,  and  return  on  fixed  i 
(intanst  on  capital  for  land,  buildings, 
and  equipment  (net  hock  value)),  to 
oompute  the  budget  year  tortiously 
liable  raimbursament  rataa.  Also  shown 
far  inpatient  par  diam  ratea  are 
breakdowns  into  three  cost  componente: 
Physician;  Andllaiy;  and  Nursing, 
Room,  and  Board.  As  with  the  totel  per 
diem  rates,  these  breakdowns  are 
calculated  from  actual  date  by  type  of 


Tbaae  rates  repreeant  the  reasonable 
cost  of  hospital,  nursing  home,  medical, 
surgical,  or  dental  care  and  treatment 
(inchiding  prostheses  and  medical 
appliances)  furnished  or  to  be  furnished 
by^the  United  Stetes  in  Federal 
hospitals,  nursing  homes,  and 
outpatient  clinics  administered  by  the 
Department  of  Defenae,  Department  of 
Veterans  Afiain,  and  the  Department  of 
Heahh  and  Human  Services. 

For  sudi  care  and  treatment  furnished 
at  the  expense  of  the  United  States  in  a 
fiKdlity  not  operated  by  the  United 
Stetes,  the  rates  shall  be  the  amoimto 
expended  for  such  care  and  treatment 


1.  Depaitment 

For  the  Department  of  Defense  (DoD), 
effsctive  October  1, 1096  end  thereafter 

Medical  and  Dental  Services,  Fiscal 
Year  1997 

The  FY  1997  DoD  reimbursement 
rates  for  inpattent,  outpatient,  and  other 
services  are  provided  in  acccmlance 
with  Title  10,  United  Stetes  Code, 
section  1095.  Due  to  the  voluminous 
nature  of  the  High  Cost  Drug 
Reimbursement  Rates  (Section  m.D)  and 
the  rates  for  High  Cost  Services 
Requested  by  External  Providera 
(Section  IILE),  these  sections  are  not 
included  in  this  package.  Complete 
listings  of  these  rates,  however,  are 
available  on  request  frtmi  the  OASD 
(Health  Afiitin).  The  medical  and  dentel 
service  rates  in  this  package  (to  include 
the  rates  for  hi^  cost  drug 
reimbiusement  and  for  hi^  cost 
aervices  requested  by  external 
IHovidera)  are  effective  October  1, 1996. 


Inpatient,  Outpatient  and  Otlier  Sates  and 

/.  Inpatient  Rates  * ' 


Per  inpatiant  day 

irnmaDonai 

mttary  edu- 

caMonand 

traMnp 

(IMET) 

Interagency 
arriTKar 

i^anoy 

aponaarad 

Ottiar 

A.  Bum  Center  „ „ _ 

B.  Swgical  Cara  Servteea  (Coemadc  Surgery)  1 

C.  AJI  Other  inpaBenl  Servlcea  (Baaed  on  Oi^noaia  Related  (kou^  (ORQ)  Qwgaa*): 

t2.107.00 
807.00 

tiJOAJOO 
1.829  A) 

$4,088X0 
1.741.00 
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1.  FY  1997  Direct  Care  Inpatiant  Reimbursement  Rates 

Ad|ustod  standard  armuni 

IMET 

Interagency 

0«iar(UV 
SidjMsty) 

Large  Urban 

Ollwr  UrbaWnxd 

$2,154 
2,275 
2,406 

K141 
4344 
5J207 

t44B2 
4,896 
5,583 

2.  Overview 

The  FY  1997  inpatient  rates  are  based 
on  the  cost  per  DRC  which  is  the 
inpatient  fiill  reimbursement  rate  per 
hospital  discharge,  weighted  to  reflect 
the  intensity  of  the  principal  diagnosis, 
secondary  diagnoaes,  procedures, 
patient  age,  etc.  involved.  The  average 
coste  per  Relative  Weighted  Product 
(RWP)  for  large  urban,  other  urban/rural 
and  overseas  facilities  will  be  published 
annually  as  an  inpatient  adjusted 
standardized  amoimt  (ASA).  (See  item  1 
above).  The  ASA  will  be  applied  to  the 
RWP  for  each  inpatient  case, 
determined  from'the  DRC  weigfate, 
outlier  thresholds  and  payment  rules 
published  annually  for  hospital 


reimbursement  rates  under  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (CHAMPUS) 
pursuant  to  32  CFR  19g.l4(a)(l) 
including  adjustmoite  few  length  of  stey 
outliere.  The  published  ASAs  will  be 
adjusted  for  area  wage  differences  and 
indirect  medical  education  (IME)  for  the 
discharging  hospital  An  example  of 
how  to  apply  DoD  coste  to  a  DRC 
standardized  weight  to  arrive  at  DoD 
coste  is  contained  in  part  3  of  Section 
I.C,  below. 

3.  Example  of  Adjusted  Standardized 
Amounte  for  Inpatient  Steys 

Figure  1  shows  examples  fw  a  mm- 
teeching  hospital  in  a  Large  Urban  Area. 


a.  The  cost  to  be  recovered  is  Don's 
cost  Ux  medical  services  provided  in  the 
non-teaching  hospital  located  in  a  laiga 
urban  area.  Billings  wiU  be  at  the  third 
party  rate. 

b.  DRC  020:  Nervous  System  infection 
except  viral  meningitis.  Relative 
Wei^ted  Product  (RWP)  for  an  inlier 
case  is  the  CHAMPUS  wei^t  of  2.9769. 
(I^G  statistics  shown  are  from  FY96.) 

c.  The  DoD  adjusted  standardized 
amount  to  be  charged  is  $4,392  (ie..  the 
third  party  rate  as  shown  in  the  table). 

d.  DoD  cost  to  be  recovered  at  a  non- 
teaching  hospital  with  area  wage  index 
of  1.0  is  the  RWP  factor  (2.9769 )  in  item 
3.b.,  above,  times  the  amount  (S4,392)  in 
3.C,  above. 

Cost  to  be  recovered  is  $13,075. 


Figure  i.— Third  Party  Bilunq  Examples 


DRQNo. 

ORG  deecrlplion 

DRQvMis^ 

Aitlhmalic 
mewtLOS 

Geometric 
mean  LOS 

Short  stay 
ttvoshold 

wvsnoR] 

•xwr 

Nen/ous  System  infection  Except  Vtral  MenlnglliB 

2.9760 

11.2 

7.8 

1 

30 

Hoeptel 

LucaMori 

Area  wage 
rate  index 

IME  adjust- 
meni 

Group  ASA 

*sgr 

Non-TeachkH) 

nOoullBI    ••■■• 

Large  Urtwi 

1.0 

1.0 

$4,382 

$4,302 

PaiiMit 

(.englh  or  Slay 

Days  above 

ati  III  ■>!  Ill  ii 

inrwnan 

P*'«*yn  weiultotJ  nr"*"-* 

TPC 

inlar> 

OuHerz 

Total 

amouil> 

#1  

7  days „ 



0 
0 

5 

2^780 
2.0780 
2.9780 

0.0000 
OXXXX) 
0.8397 

2.9780 
2.9789 
3J166 

$13075 

•2 

21  days 

13X)75 

•3 „ 

35  days _ 

18.763 

^DRGWeighL 
'OuHer  caIculallon-44' 


Threshold). 

-.44(2J7eB/7.8)x(35-^). 
-.44r38l66)xS  (teke  out  to  5  decimal  ptaoas) 
-.16793x5  (take  out  to  5  decimal  places). 
-.8307  (tike  out  to  4  dedmai  places). 
'Applied  ASA  X  Total  RWP. 


>%  of  per  dtom  weigM  x  number  of  oudier  day8-.44  (DRG  Weig^tfGeomeMc  Mean  LOS)  x  (Patent  LOS— Long  Stey 


n.  Outpatient  Rates  *' 


MEPRS  code  4 


Per  visil  clinical  services 


mWary  edu- 
cation and 
UHsMig 
(IMET) 


and  o8ier 
fadaral 
agancy- 


Ottiar 


A.MadtealCara 


BAA 
BAB 
BAG 
BAE 
BAF 
BAG 


Internal  Medtolne . 

Aisrgy  

Cardkiiogy 


$82 

$167 

34 

61 

61 

111 

57 

103 

71 

130 

80 

162 

$178 
66 
119 
110 
130 
173 


56362 
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MEPRS  cods'* 


Per  vWI  cMoal 


nritaiyadu- 


OMFO 


Otftar 


BAH 

BAI 

BAJ 

BAK 

BAL 

BAM 

BAN 

BAO 

BAP 

BAO 

BAR 


HmMVtofHf 
NuMMon  .« 
Oncology  . 
Puhnonwy 
RhMijnMloiO0y 
DarmaloiOBy  .. 


89 

60 

114 

m 

24 

81 
87 
7S 
54 
78 
78 


182 
108 
207 
156 

43 
148 
176 
133 

98 
139 
132 


173 
116 
221 
167 
46 
156 
167 
142 
105 
146 
141 


B.  tiiiglMl  Cvi 


BBA 
BOB 

BBC 


BBQ 


Qanaral  Sugwy 

Cm^onrnKtimfThoncic  Surgaty 


Orgvi  TraiMplant 


SuPBtry 
Proclolpgy 


Siagwy 


107 
t2 

108 
72 

100 
83 
87 
83 
ft 
83 


103 
167 
107 
131 
100 
160 
ISO 
114 
180 
07 


207 
176 
210 
140 
212 
160 
160 
122 
180 
103 


BCA 
BOB 
BCC 


SO 


100 

121 
114 


115 
129 
121 


BOC 


61 

03 

100 

40 

00 

06 

30 

54 

56 

BEA 

BEB 
BEC 
BEE 
BEF 


UmopMOB -..-. 

CmI  CMc 

Hand  Sugwy _.... 

OdhopMdfc  A(]plano* . 


ChirapracHc  CMc 


74 
84 
S7 
S8 
44 
24 


136 

U 


144 
87 
72 

102 

88 
47 


BFA 
BFB 

BFC 
BFD 
BFE 
BFF 


Piychiafry „. 

Psychology 

CNUQuktenc* 


SooWWofk 


78 
75 

48 
71 
80 
80 


144 
137 
81 
128 
100 
116 


154 
148 

88 
188 
117 
117 


OLMnMiy 


BOA 
BHA 
BHB 
ono 
BHD 
BHE 
BHF 
BHQ 


Family  Practtoa  

Primary  Car* 

Madkal  Exwrtnaion 

OpkxnMy  

AwteiogyCinIc  

Spaach  PaViology  .... 
Community  HaaNh  ... 
Ooo^MMonal  HaaMh  . 


80 
S7 
27 
88 

ao 

81 


108 

102 
01 


100 
7D 


113 

100 

87 

79 

82 

116 

75 
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MEPRScoda* 

Per  visit  cMcal  services 

Manwionai 

inltaryadu- 

calion  and 

toaMng 

(imetT 

imaragancy 

andoOtar 

fadsiiri 

.«0«ncy-. 
iponaorad 

OOw 

BHI 

Immadtale  Care  CMc  

75 

137 

146 

K 


BIA 


Emergency  Care  Clinic 


91 


164 


176 


••  W^^HMpa^  ^^^^Hp^^^n^^P  %^^vO^^^# 


BJA 


Flight  Medicine 


85 


154 


164 


J. 


BKA 


Underseas  Medtaina  CMC 


26 


46 


50 


m.  Other  Ratet  and  Choiyss 


MEPRSoode* 


FBI 
DOC 


Per  visi  cMcai  aaivioe 


$16iK) 
2UJ0O 


B.  Hypwteric  S6fviOM^  psr  houf  m...»....».»».«.».......»..»..». 

C.  Famly  MantMr  Rate  (former^  MMaiy  DapandenIi  Rate) 

0.  Raimtxjraameni  Ratoa  For  High  Coat  Drugs  Requested  By  External  Previdsri* 
The  FY  1 997  Wgh  ooet  drug  raimt)uwaniei<  rates  aw  tor  preacripOons  lequeated  ty  antemal  prowlders  ani  ot>teined  at  Ots 
MMtary  Treatment  FadMy.  The  Mgh  ooet  <*ug  rehniiuraamant  rates  are  too  voluminous  to  induds  in  this  peokms.  A 
oomptote  Haling  of  thaea  ratea  is  avaMite  on  raquaat  from  Ihe  OASD  (Healh  AfWrs). 

E.  naiwtourasroant  Rates  far  High  Cost  San»ioee  Requested  By  Extend  Providsrs^ 

The  FY  1997  high  coet  services  requested  by  external  prowiderB  and  oMalnad  at  ttta  MMary  Trestmsnt  FaoMy  are  too  vo- 
luminous to  include  in  this  paolcaga.  A  complete  Ming  of  these  rates  is  avaMito  on  request  from  Ihe  OASO  (Heaih 
Afftfrs). 


Cosmetic  surgery  procedure 


lion( 


Current  prc^ 
oedurriter- 


FY97ch«ge9 


Amount  of 


Mammaplasty  ... 

Mastapexy  

Fecial  RhyUdectomy 


Mentaptarty  (Augmentation  Reduction) 


F.  Elective  Cosmellc  Surgery  Procedures  and  Rates 

66.50  19325 

BB.^  19324 

65.31  19318 

65.60  19316 


66.82 
66.22 

06.70 
06.44 


76  J8 
76.87 


15824 

15620 
15621 
15822 
15623 
21206 
21209 


Surgical  Care  Services  or  .. 
Ambulatory  Prooedurs  Visit 


Surgical  Caie  Servioes  or  .. 
Ambulatory  Prooedurs  Visit 
Surgical  Care  Servioes  or  .. 
Ambulatory  Procedure  Visit 
Sutgicai  Care  Servioes  or  .. 
Ainbulatory  Procedure  Visit 


Surgicel  Care  Services  or  .. 
Ambulatory  Procedure  Visit 


56384 
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Coanwic  lugwy  prooadm 


Upsdomy,  tuoHon  per  region  *» 

rtilnoiileiry „ - 

Scv  revteione  beyond  CHAMPUS  

Minor  StdnLetione*^  

DermetorMion ~ » — 

nev  neenraMAi - 

HemowinQ  Teftooe 

(jnemcei  reei _ — . 

ArmTThigh  Dermo^Mdomy . 

Brow  un 


(ICM) 


88.83 
86J3 

21.87 
21.86 
86.84 

78.41 

88.30 

86.25 

88.84 

88.25 

86.24 

86.83 

86.3 


Curent 


5? 


(CPT) 


15831 

15670 
16877  <! 
15878 
15870 
30400 
30410 
1578_ 

21194 

1578_ 

15780 

15775 

15780 

15790 

1583_ 

15830 


FY  07 


SmgioalCve 

AnfedMoiy 

SuglcilCare 


or  .. 
VM 
or  „ 
VM 


SugM  Can  SeivtaM  or  .. 
AfitejlBtary  Procedure  VM 
Sugtaet  Owe  8ei>4oee  or  .. 
AntejMiry  Prooedur*  VM 
Sivi^CBl  C^  Ser^rfeee  or  .. 
AnAuMory  Prooedure  VM 
Sugloel  (^ra  Serwtoee  or  .. 
AfiteMory  ProoedM  VM 
Sugioel  Cere  Serrfoee  or  .. 
AinbiiMory  Prooedwe  VM 
Suglcel  Cere  Servtoee  or  .. 
AnftuMory  Procedure  VM 
Surgical  C^  Servioee  or  .. 
AnteiBtory  Procedure  VM 
Surglcai  Care  Servtoee  or  .. 
AmbiiMory  Procedure  VWI 
Surgical  Cere  Servtoee  or  „ 
AnteMory  Procedure  VM 
Surgtoel  Cere  Ser^oee  or  .. 
AnOiMory  Procedure  VM 


Amount  of 


(•) 


<*) 
(•) 
(*) 
(•) 
(•) 
(') 
(•) 
(•> 
(*) 
(•) 
{») 
(•) 
(*) 
(•) 
(*) 
<•) 
(*) 
(•) 
(M 


MEPRSoode 


PervMcMcei 


mMeryedu- 


tielnlnu 
(IMETl 


eoMicy 


Ottier 


Q.  DeniBtFtale 


CA 
CA 
C8 

FEA 


CPT-4  IMuKipler 
CPT-4  ilAjittpier 


Oemel  Servtoee  (CTV  1) 

Oemel  Services  (CTV  2) 

Oemel  Proeawttce  Leborelory  (CLV) 


se.oo 

S2SX0 

$26.00 

7.00 

20.00 

21.00 

2.00 

8.00 

6.00 

H.  AtnbUwwe  Rale  '< 


I  Antxience  Service 


I.  High  Coel  Leboratory  end  Radtology  Servioee 


Hig^  Coet  Laboretory 
High  Coei  Radtotogy  . 


J.  AirEvao  Rale '« 


AJrE  vac  Services  (Ambuletory) 
AirEvK  Services  (LNIsr)  


57.00  1 


6.00 

20.ro 


8e.ro 

266.ro 


io3.ro  I 


laro 
36.ro 


i62.ro 
48i.ro 


iio.ro 


ii.ro 


i73.ro 
5i3.ro 


:  801907  Chargw 

*Chuffit  for  inpatient  Surgical  Can 
ServicM  ara  contained  in  Section  LB.  (See 
Notes  9  through  tl  on  raimburaable  rate*  for 
forther  details.) 

^Charge*  for  Ambulatory  Procedure  Visits 
(formerly  Same  Day  Surgery)  are  contained  in 
Section  ILL  (See  Notes  9  through  11  on 
raimbunable  rates  for  further  details.) 


'  Percentaaes  can  be  applied  when 
preparing  bills  for  both  inpatient  and 
outiMtient  aervices.  Pursuant  to  the 
provisiona  of  10  U.S.C.  1095.  the  inpatient 
Diagnosis  Relsted  Groups  and  inpadent  p«r 
diem  pereentagsa  are  96  percent  hospital  snd 
4  percent  profsasional  fse.  The  outpatient  per 


visit  percentagss  are  S6  percent  hospital,  30 
percent  andUiiry,  and  12  percent 
ptrofcsslonal. 

'  DoD  civilian  employees  located  in 
overseas  areas  shall  be  rendered  a  bill  when 
services  are  peifoiiited.  Payment  is  due  60 
days  from  the  date  of  the  bill 

>The  coet  per  D9C  (DIagnoeis  Related 
Groups)  is  based  on  the  ii^tlent  full 
reimbursement  rate  per  hospital  dischargs, 
freighted  to  reflect  the  intensity  of  the 
principal  and  secondary  diagnneos  surgiol 
prooeaurss,  and  patient  demographics 
involved.  The  adtuslad  standerdixsd  amounts 
(ASA)  par  Relative  Weighted  Product  (RWP) 
for  uae  in  the  Dtrsct  Care  System  will  be 
oomparahla  to  pncedioee  utilized  by  the 
Health  Care  Financing  Administration 


(HCFA)  and  the  CWlUan  Health  and  Medical 
Program  for  the  Uniionnad  Services 
(CHAMPUS).  Theee  axpenaes  inchide  all 
direct  cars  expenses  assodatad  with  direct 
patient  Can.  The  averayt  cost  par  RWP  ftx 
laias  uii>an,  other  urban/rural,  and  overseas 
wiu  be  published  annually  as  an  adjusted 
■tandardiaed  amount  (ASA)  and  will  include 
the  cost  of  inpatient  proJsHional  services. 
The  ORG  rates  will  apply  to  reimbursement 
bam  all  sources,  not  |ust  third  party  payan. 
*Tbe  Medical  Bxpnae  and  Perfonnanca 
Reporting  Systsm  (MBPKS)  cods  is  a  three 
digit  code  which  dafinaa  the  summary 
account  and  the  subaccount  within  a 
functional  catagory  in  the  DoD  medical 
system.  An  example  of  this  hierarchical 
anangament  is  as  follows: 
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CXjtpatient  Care  (Functional 
Category) 


Coda 


Medkal  Care  (Summary  Aocouni) 
imemel  Medtoine  (Subaocount)  .... 


MEPRS 


BA 
BAA 


MEPRjSoodee  are  ueed  to  ensure  »^  oon- 
Men!  axpensa  and  oparaUng  performance 
ie  reported  in  the  DoD  mHteiy  medtoel 
syelem. 

'Hyperbaric  services  are  to  be  charged 
based  on  full  hours  and  IS  «"»""»■ 
inoenients  of  service.  Providers  should 
calculate  the  charges  based  on  the  number  of 
hours  (or  fraction  thereof)  of  service. 
Fractions  of  hours  should  be  rounded  to  the 
next  IS  minute  increment  (e.g.  31  minutes 
becomes  4S  minutes). 

*High  cost  prescription  services  requested 
by  external  providers  (Physicians.  Dentists, 
etc.)  are  relevant  to  the  Third  Patty 
Collection  Program.  Third  party  payen  (such 
as  insurance  companies)  shall  be  billed  for 
high  cost  prescriptions  in  those  Instances  in 
which  beneficiaries  who  have  medical 
insurance,  seen  by  providers  external  to  a 
Military  Medical  Treatment  Facility  (MTF), 
obtain  the  prescribed  medication  from  an 
MTF.  Eligible  beneficiaries  (bmily  members 
or  retirees  with  medical  insurance)  are  not 
personally  liable  for  this  cost  and  shall  not 
be  billed  by  the  MTF.  Medical  Services 
Account  (MSA)  patients,  who  are  not 
beneficiaries  as  defined  in  10  U.S.C  1074 
and  1076,  are  charged  et  the  "Other"  rate  if 
they  are  seen  by  aa  outside  provider  and 
come  to  the  MTF  for  preecription  services.  A 
bill  will  be  produced  if  the  total  prescription 
costs  in  a  day  (defined  as  0001  hours  to  2400 
hours)  exceeds  $25.00  when  bundled 
together.  Bundling  refers  to  the  accumulation 
of  a  patient's  bills  during  the  previously 
defined  24  hour  period.  The  standard  cost  of 
high  cost  medications  includes  the  cost  of  the 
drugs  plus  a  dispensing  fee,  per  prescription. 
The  prescription  cost  is  calculated  by 


multiplying  tibe  number  of  units  (teblets, 
capeplas,  etc.)  times  the  unit  coet  and  addii^ 
a  $5.ro  dispensing  fa*  per  preaotlptiaiL 

^Cbeiges  ior  hij^  ooit  endllaiy  services 
requested  by  extanial  providers  6'hyslcians, 
Dentists,  etc)  ars  relevant  to  the  Third  Party 
Collection  Prognm.  Third  peity  payers  (such 
as  insurance  companies)  shall  be  bUled  far 
high  cost  services  in  those  instances  in  which 
beneficiaries  who  have  medical  insurance, 
are  seen  by  providers  external  to  a  Military 
Medical  Treatment  Fedlity  (MIT),  and 
obtain  the  prescribed  service  frtmi  an  MTF. 
Laboratory  and  RadicJogy  procedure  coste  are 
calculated  using  the  CPT-4  weight 
multiplied  by  either  the  high  coet  laborat(»y 
or  radicrfogy  multiplier  (Secticm  III.I).  Qigible 
beneficiaries  (bmily  members  or  retirees 
widi  medical  insurance)  are  not  personally 
liable  far  this  cost  and  shall  not  be  billed  by 
the  MTF.  MSA  patients,  who  are  not 
beneficiaries  as  defiiud  by  10  U.S.C  1074  and 
1076,  are  charged  at  the  "Other"  rate  if  th^ 
are  seen  by  an  outside  provider  and  come  to 
the  MTF  for  high  cost  services.  A  bill  will  be 
produced  if  the  total  ancillary  services  costi 
in  s  day  (defined  as  0001  hours  to  2400 
houTi)  exceed  $25.ro  when  bimdled  togedier. 
Bundling  refers  to  the  accumulation  of  a 
patient's  bills  during  the  previously  defined 
24  hour  period. 

*The  attending  physician  is  to  complete 
the  Physicians'  Current  Procedural 
Terminology  code  to  indicate  the  appropriate 
procedure  followed  during  cosmetic  surgery. 
The  appropriate  rate  will  be  applied 
depending  on  the  admission  type  of  the 
patient,  e.g.,  ambulatcvy  procedure  visit  or 
inpatient  surgical  care  services. 

*  Family  members  of  active  duty  personnel, 
retirees  and  their  bmily  members,  and 
survivors  will  be  charged  cosmetic  surgery 
rates.  The  patient  shall  be  charged  the  rate  as 
specified  in  the  FY  1997  reimbursable  rates 
for  an  episode  of  care.  The  charges  for 
elective  cosmetic  surgery  are  at  the  fiill 
reimbursement  rate  (designated  as  the 
"Other"  rate)  for  Surgical  Care  Services  in 


SectioQ  LB.,  or  Ambuletory  Plncedare  ^n^ts 
as  oantainad  in  Section  ILL  of  this 
attachment  The  petiant  will  be  raqxmsible 
far  bodi  the  cost  of  the  implant(a)  in  additioD 
to  the  prescribed  cosmetic  sursiry  rates. 

NalK  The  implants  and  proceduras  used 
far  the  augmentation  mammaplasty  are  in 
compliance  with  Pood  and  Drug 
Administration  guidelines. 

■"Each  rsgicmal  IqMctomy  will  ceny  a 
sepetate  dhuge.  Radons  include  heed  and 
neck,  abdomen,  flanks,  and  hips. 

<>  These  procedures  are  inclusive  in  the 
minor  skin  lesions.  Howwver,  CHAMPUS 
separates  them  as  noted  here.  All  chargas  are 
for  the  entire  treetment  ragerdkes  of  the 
number  of  visite  required. 

*' Dental  services  are  based  on  a  Composite 
Tmw  Value  [CTV).  OiargBS  should  be 
calculated  based  on  the  time  value  of  the 
procedure  times  the  CTV  rate.  The  first  CTV 
(1.0  value)  shall  be  calculated  usii^  the  CTV 
1  rate.  Any  subsequent  CTVs  and  portians 
thereof  shall  be  calculated  using  the  CTV  2 
rate.  The  Compoeite  Lab  Vahie  (CLV)  should 
be  used  to  calculate  charges  for  dental 
appliaiices  and  prostheses. 

IS  Ambulance  charges  are  based  on  full 
hours  and  IS  minute  inoements  (rf  senrice. 
Providers  should  calculate  the  chargai  based 
on  the  number  of  hours  (or  fraction  thersof) 
that  the  ambulance  is  logged  out  on  s  patient 
run.  Fractions  of  hours  should  be  rounded  to 
the  next  15  minute  increment  (e.g.  31 
minutes  becomes  45  minutes). 

>*  Air  in-flight  medical  care  reimbursement 
charges  are  determined  by  the  stetus  of  the 
patient  (Litter  or  Ambulatory)  and  are  per 
patiMiL 

2.  DqMrtmenl  of  Health  and  Human 
ServiceB 

For  the  Departmeitt  of  Health  and 
Human  Services,  Indian  Health  Service, 
efEsctive  October  1, 1996  and  thereafter 


HHS 

HoepilaJ  Care  Inpatieni  Day: 

General  Medtoel  Care  „ 

Outpatient  Medtoai  Treetment 

Outpatient  VM _ „ 

Alaska _ 

Restof  the  Unitad  States  ...„ 

Alaska „ 

Rest  of  the  United  Stales  ...„ „ _ 

$1,606 
1,037 

338 
207 

3.  Departmant  of  Vatarans  Affidrs 

Actual  direct  and  indirect  costs  are 
ccnnpiled  by  type  of  care  for  the 
previous  yeer,  and  &cility  overhead 
costs  are  added.  Adjustments  are  made 
using  the  budgeted  percentage  changes 
for  the  ciuient  year  and  the  budget  year 
to  compute  the  base  rate  for  the  budget 
year.  The  budget  year  base  rate  is  thm 


adjusted  by  estimated  costs  for  the 
depreciation  of  buildings  and 
eqtiipment,  central  office  overhead. 
Government  employee  retirement 
benefits,  and  return  on  fixed  assets 
(interest  on  capital  for  land,  buildings, 
and  equipment  (net  book  value)),  to 
compute  the  budget  year  tmtiously 
liable  reimbursement  rates.  Also  s^own 


for  inpatient  per  diem  rates  are 
breakdowns  into  three  cost  components: 
Physician;  Andllaiy;  and  Nursing, 
Ro<»n,  and  Board.  As  with  the  total  per 
diem  rates,  these  breakdowns  are 
calculated  from  actual  data  by  type  of 
care. 

Effsctive  Octobw  1. 1996,  and 
thereafter 


S6366 
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WMPfTAL  CAM,  RAIW  MH  SVATflNr  MY 

GwMral  M«dicin« ~ 

Physician  

AndlUry 

Nuning.  Room,  and  Board 

Naurology  — 

Physician  - 

Ancillary  - 

Nursing.  Room,  and  Board — 

Rehabilitation  Medicine  

Physician  

Ancillary  

Nursing.  Rgom.  and  Board 

BUnd  RahablUtation  

Physician - 

Ancillary  

Nursing.  Room,  and  Board 

Spinal  Cord  Injury  ?. 

Physician  - 

Ancillary  , 

Nursing.  Room,  and  Board - 

Surgery 

Physician  

Ancillary  

Nursing.  Room,  and  Board „ 

Gaoanl  Psychiatry  

Physician - 

Ancillary  

Nursing,  Room,  and  Board 

Subatance  Abuse  (Alcohol  and  Drug  Treatment)  — 

Physician 

Ancillary  

Nursing.  Room,  and  Board  

Intermediate  Medicine  

Physician 

Ancillary  

Nursing,  Room,  and  Board 

MUMWO  HOMK  CAMf,  RATIS  Wl  DAY 

Nursing  Home  Care  »■ 

Physician  

Ancillary  - 

Nursing,  Room,  and  Board  

OUTPATMNT  IBNCAL  AND  DBfTAL  mSAYMBtT 

Outpatient  Visit  

Emeigancy  Dental  Outpatient  Visit 

Prescription  niled  ' 

For  the  period  beginning  October  1 , 
1996,  the  rates  prescribed  herein 
superseded  those  established  by  the 
Director  of  the  Office  of  Management 
and  Budget  November  29,  1995  (60  FR 
61450). 

Fraiiklin  D.  Rainaa. 

Director,  Office  of  Managament  and  Budget. 
IFR  Doc  96-27883  Filed  10-30-96;  8:45  am) 
■UMQ  COM  3110-01-l> 


$1046 
125 
273 


1014 
14S 


808 

822 

ea 

251 

478 

•79 

78 

483 

412 

•77 

121 

246 

610 

1923 

212 

583 

1128 

501 

47 

7« 

375 

330 

31 

78 

223 

428 

21 

83 

344 
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Part  V 

Environmental 
Protection  Agency 

40  CFR  Part  70 

Operating  Permits  Program  interim 
Approval  Extensions;  Final  Rule 
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ENVIROfMENTAL  PROTECTION 
AQENCV 

40CFflPwt70 

|FM.-0t12-«l 

fWM20SO-^AF70 

apwvDng  pwmni  nognm  nanm 


AOBICV:  EnvinmiiMnUl  ProtectiaD 

AgancylEPA). 

ACTION:  Final  rule. 

•UMMAfir:  The  EPA  is  today 
pnunulgadns  a  ravisioo  to  tha  oparatiiig 
ponnits  reyilaHona  This  ragulatory 
ravlsifln  allows  th«  Administrator  to  sat 
intarim  approval  expiration  dates  for 
State  operating  permits  programs 
beyond  the  maximtun  2  years.  Today's 
action  also  extends  all  operating  permits 
program  intarim  approvala  by  10 
months  if  those  intarim  approvals  were 
granted  prior  to  Jxutm  13. 1096. 

ffncnvf  DATV:  The  amendments  take 
affact  on  Deoamber  2, 1906. 

For  thoee  programs  whose  interim 
approval  datsa  are  amended  by  this 
action,  interim  approval  will  expire  on 
the  new  dates  which  are  10  months  after 
the  original  interim  api»oval  axpinticm 
dates.  For  any  program  granted  intarim 
approval,  program  revisions  conecting 
interim  approval  deficiencies  are  due  to 
be  submitted  to  EPA  0  months  prior  to 
expiration  of  the  interim  approval 
ODOWtim.  Supporting  material  used  in 
developing  the  proposal  and  final 
regulatory  reviaifms  is  contsined  in 
Docket  Number  A-03-50.  This  docket  is 
available  for  public  inspection  and 
copj^ing  betMrsen  8:30  a.m.  and  3:30 
p.m.,  Mbnday  through  Friday,  at  the 
address  listed  below.  A  raasonable  he 
may  be  charged  ba  copying.  The 
address  of  tbs  EPA  air  docket  is:  EPA 
Air  Dodcet  (LE-131),  Attention:  I>ockst 
Number  A-93-S0,  Room  M-1500. 
Waterside  Mall.  401  M  Street  SW.. 
Wsahington,  DC  20460. 

ran  FUfmcR  mpomiation  contact: 

Roger  Powell  (telephone  919-Ml- 
5331).  Mail  Drop  12.  United  Statea 
Environmental  Protection  Agancy, 
OfBoe  of  Air  Quality  Planning  and 
Standards.  Information  Tiansiar  and 
Program  Integration  Division,  Rseaarch 
Triu^  Park.  North  Carolina  27711. 

ANY 


On  August  31. 1995.  EPA  proposed 
revisioDs  to  the  part  70  operatiii^ 
permits  regulations  (60  PR  45530). 
Primarily,  the  notice  propoeed  diangea 
to  the  system  for  revising  permits.  A 


number  of  other  Ises  detailed  proposed 
dbaagM  ware  inchidadin  the  nodoe.  tai 
addition,  the  Agsncy  propoeed  a 
number  of  revlaians  on  August  29, 1904 
(59  PR  44460).  Altooslhar.  Stal*  and 
local  permitting  authositiea  will  have  a 
oompUcatad  parkips  of  proym 
revisioos  to  prepare  in  rawaonae  to  theae 
rhji^gM  once  pranulgiKted.  The  part  70 
raviaioos  are  anticipated  to  take  place 
early  calendar  1997. 

Contamporaneous  with  the  task  of 
revising  the  program  to  meet  the  revised 
part  70.  many  (wograms  have  been 
granted  intarim  approval  whidh  will 
require  permitting  authoritiea  to  jHepaie 
program  revlsians  to  correct  those 
deficiencies  identified  in  the  intarim 
spprovaL  The  pieemble  to  the  August 
31, 1995  propoial  noted  the  coBCjem  of 
many  pennitting  authoritiea  over  having 
to  revise  their  programs  twice— once  to 
correct  intarim  approval  defidandea, 
and  again  to  addzMS  the  revisioas  to 
pert  70.  In  the  August  1995  preamble, 
the  Agency  propoeed  that  States  writh 
intarim  approval  "*  *  *  should  be 
allowed  to  delay  the  submittal  of  any 
propam  revisions  to  addrees  program 
dafidspciee  previously  listed  in  their 
notice  of  interim  approval  until  the 
^»«"<'«n'^  to  submit  other  rhsngas 
required  by  the  proposed  revlaians  to 
part  70"  (60  FR  45SS2).  Comment  was 
solidtad  on  this  action  and  on  a  legal 
rationale.  The  Agancy  also  propoeed 
"*  *  *  to  eoaaidae  its  discretion  under 
proposed  section  70.4(i)(l)(iv)  to 
provide  Statae  2  years  to  submit 
program  revisions  in  reeponse  to  the 
pn^osed  part  70  revisions  *  *  *"(60 
FR  45551). 

In  ccnnbination.  thaae  actigns  oould 
extend  all  intarim  approvals  such  that 
permitting  authorities  would  not  have  to 
submit  program  revisions  adrtrssaipg 
interim  approval  defldendea  until  up  to 
2  years  after  part  70  is  raviaed.  Six 
comments  were  received  on  this  subject 
during  the  public  comment  period  on 
the  August  1995  proposaL  Five  of  theee 
commenters  supported  either  the 
extension  or  efforts  to  minimiaa  the 
burden  on  permitting  authoritiea,  but 
none  provided  a  reawmahle  legal 
rationale.  One  of  the  commenters 
indicated  the  action  is  not  consistent 
wltii  title  V. 

n.  DiarMainai 

The  regulatory  revisiaos  being  mads 
today  amend  S  70.4(dK2)  to  allow  the 
Administrator  to  grant  the  propoeed 
additional  extsnsian  to  intarim 
approvals.  The  Agency  doee  not  believe, 
howwer,  that  the  August  31. 1995 
blanket  mopoeal  to  extand  all  intarim 
iqiproval  program  revlsian  submittal 
dataa  until  up  to  2  years  after  part  70  is 


revised  is  appropriate.  Pkugiam 
defldendea  that  cauaed  panting  of 
intarim  approval  of  permttting  programs 
vary  from  a  few  proolama  tiiat  can  be 
ea^Iy  oorreded  to  complex  problems 
that  wUl  require  regulatory  oiangae  and. 
in  soma  cases.  legiiJattve  action.  Where 
an  undue  burden  will  be  encountered 
by  developing  two  program  revisions, 
ooBihining  program  revlsians  and  thus 
granting  a  longer  time  period  for 
submission  of  the  pn^giam  revlsian  to 
correct  interim  approval  defldendea  is 
warranted.  Where  no  such  burden  will 
occur,  the  Agancy  enoourages 
pennitting  authoritiea  to  proceed  with 
correcting  their  interim  approval 
propam  defidandea  and  not  wait  for 
the  reviaed  part  70. 

To  anoouiage  permitting  authoritiea  to 
proceed  witii  program  revlBians  within 
their  interim  spproval  tiiheframee, 
rather  than  %vait  for  the  revised  part  70. 
all  intarim  approvals  granted  prior  to 
the  date  of  issuance  of  a  memorandum 
announcing  EPA's  podtion  on  this  issue 
(memaranoum  from  L]rdia  N.  Wegman 
to  Regional  Diviaion  Directors. 
"Extension  of  Interim  Approvals  ctf 
Operating  Permits  Programs."  )une  13. 
1996)  are  being  extenited  in  today's 
action  by  10  months.  The  June  1996 
memorandum  is  in.  the  docket  for 
today's  action. 

Tbs  reaaon  for  this  automatic 
extenaion  is  that  permitting  authorities, 
upon  reading  the  August  1995  propoeed 
action,  may  have  delayed  their  efEorts  to 
develop  inogram  revisions  to  address 
interim  approval  defidendes  becsuse 
they  believed  the  proposed  policy  to 
extend  interim  approvals  until  revised 
part  70  program  revlsians  sre  due  would 
oe  adopited  for  all  programs.  The  EPA 
has  beoi  informed  that  this  was  the  case 
in  msny  Statae.  Approximately  10 
months  passed  since  the  August  1995 
{Mtopoeal  until  issuance  of  the 
memorandum  previously  noted.  The 
additional  10*month  extension  to  all 
intarim  approvals  being  granted  in 
today's  acU<m  will  ofEMt  any  time  lost 
in  parmitHng  authority  eflarts  to 
develop  program  revlsians  addreaslng 
interim  q)pn>val  defidandea.  Hie 
Agency  doea  not.  however,  SmI  this  10- 
month  extendon  should  be  api^ied  to 
appUcaticm  submittal  dates  far  the 
second  group  of  souroes  ujyared  by  a 
aouroe-catagory  limited  interim 
qiprovaL' 


Uaaltad  ImmIiiicpixwmIi.  UadvlkMlypa 
•ppnwd.  a  MfaMl  ol  tte  pirt  70 1 
k  Isaabmit  pamtt  mUoftfaoB  duta|  dwIM 
TMT  of  tha  prafpHt.  iVa  ^pltadaa  mfanlnil 
parfod  far  tta  iwMlBiag  a«noaa  baiiai  upoB  hill 
aMOwal  ol  tka  pnmBL  Tba  A(MC7  eaodudaa 
Ihk  Mooed  poop  of  aooioaa  akoakl  Mill  aafaBih 
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As  noted  in  the  June  1996 
memorandum.  EPA  may,  where  the 
permitting  autiiarity  appliea  far  it  after 
part  70  is  revised,  grant  a  longer 
extsnsian  to  sn  intarim  appnnral  so  that 
the  program  revision  to  oorrBd  intarim 
approval  TOOgram  defidendes  can  be 
oomhinedwdth  the  program  revirion  to 
meet  the  revised  part  70.  Sudi 
extensians  will  only  be  granted  once  per 
State  and  will  not  be  ctf  a  duration 
which  exceeds  2  years  after 
promtilgation  of  revisicms  to  part  70. 
Sudi  a  request  must  be  made  %rithin  30 
days  of  promulgation  of  the  part  70 
revisions.  This  will  make  it  possible  ftv 
EPA  to  take  a  single  rulemaking  action 
(if  such  action  is  warranted)  to  adopt 
new  interim  approval  deadlines.  All 
programs  Mrith  interim  approval  are 
eligible  for  this  longer  extension,  even  if 
interim  approval  was  granted  after  the 
June  1996  memorandum. 

As  required  by  §  70.4(0(2).  [Mxtgram 
revisions  addrsMlng  interim  approval 
defidendes  must  be  submitted  to  EPA 
no  later  than  6  mcmths  prior  to  the 
expiration  of  the  interim  approval.  The 
dates  for  permitting  authorities  to 
submit  their  combined  program 
revisions  to  address  the  revised  part  70 
and  the  interim  approval  defidendes 
will  be  6  mcmths  pricv  to  the  interim 
approval  expiration  dates  which  will  be 
set  through  a  future  rulemaking. 

Any  longer  extoiaion  allowing 
combining  of  program  revisions  to  meet 
both  the  revised  part  70  and  interim 
approval  defidendes  will  occur  only 
once  for  a  permitting  authority  and  will 
be  based  on  the  promulgation  date  of 
the  revisions  to  part  70.  If  only 
regulatory  changes  to  a  program  are 
needed  to  meet  the  revised  part  70,  the 
extension  may  be  for  up  to  18  months 
after  the  part  70  revisions.  If  legislative 
changes  are  needed  to  a  program  to  meet 
the  revised  part  70.  the  extension  may 
be  fw  up  to  2  years.  As  previously 
noted,  the  program  revision  submittal 
date  will  be  6  months  prior  to  expiration 
of  the  extended  interim  approval. 

m.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  regulatory  action 
is  A-93-50.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  prindpol 
piuposes  of  the  docket  are:  (1)  to  allow 


pamUt  applicatioiu  during  a  pariod  HiigiiiTiing  on 
the  original  axpiration  data  of  a  Stata'f  intarim 
apptoval  aa  oppoaad  to  that  data  axtandad  by  10 
month*.  Tha  otliar  intarim  ^ptoval  ptognun 
dafldenciaa.  howavar,  will  be  eligible  for  the  10- 
month  axtanaion. 


intflrested  partiaa  a  maans  to  identify 
and  locate  docnmeots  so  diet  they  can 
efbctively  particulate  in  the  mkmaking 
process,  and  (2)  to  serve  as  the  rsoonl 
in  caae  (rfjudidal  review  (except  far 
interagam^  review  matarials).  The 
dodcet  is  available  for  public  inflection 
at  EPA's  Air  Pocket,  whidi  is  listed 
under  the  AODRESKS  section  of  tills 
document. 

B.  Executive  Order  (E.O.)  12866 

Under  E.0. 12866  (58  FR  51735. 
October  4, 1993),  the  Agency  must 
determine  whetiier  each  repilatoty 
action  is  "significant."  and  therefore 
subjed  to  the  0£Bce  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Order.  The  Order 
defines  "significant"  regulatory  actimi 
as  one  that  is  likely  to  lead  to  a  rule  that 
may: 

1.  Have  an  aimual  effad  on  the 
economy  of  $100  million  or  more, 
adversely  and  materially  affocting  a 
sedor  of  the  econopiy.  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  oomnumities. 

2.  Create  a  serious  inconsistency  or 
otherwise  InterfiBre  Mrith  an  action  taken 
or  planned  bv  another  aoency. 

3.  MateriaUy  alter  theoudgetary 
impact  of  entiUements.  grants,  user  fees, 
or  loan  program  or  the  rights  and 
obligation  of  redpients  thereof. 

4.  Raise  novel  legal  at  policy  issues 
arising  out  of  legal  mandates,  the 
Presidrait's  priorities,  or  the  prindples 
set  forth  in  E.0. 12866. 

Pursuant  to  the  terms  of  E.0. 12866. 
it  has  been  determined  that  this  rule  is 
not  a  "significant"  regulatory  action 
because  it  does  not  silbstantially  change 
the  existing  part  70  requiremoits  tat 
States  at  sources,  requirements  wliich 
have  already  imdeigone  C^fB  review. 
Rather  than  impose  any  new 
requirements,  this  rule  only  extends  an 
existing  mechanism.  As  such,  thi« 
action  is  exmnpted  from  OMB  review. 

C.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  section  60S(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C 
605(b),  the  Administrator  certifies  that 
this  rule  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  developing 
the  original  part  70  rule,  the  Agency 
determined  that  it  would  not  luive  a 
significant  economic  impact  an  a 
substantial  number  of  small  entities. 
Similariy.  the  same  condusion  was 
reached  in  an  initial  regulatory 
flexibility  analysis  performed  in  support 
of  the  propoeed  part  70  revisions  (a 
subset  of  which  ccmstitutes  today's 


action).  This  action  does  not 
snbatantialfy  alter  the  pert  7a 
ntguktiaiis  as  they  pertain  to  ama& 
entities  and  aooordingly.  will  not  have 
a  aigniflnant  eccmonric  inmact  on  a 
suhstantial  number  of  smajl  entitiea. 

D.  Papermnk  BeductiiM  Act 

The  OMB  has  sppsoved  tiie 
infbrmatian  odkction  ramiiTements 
contained  in  this  rule  under  the 
proviaians  of  the  Paperwork  Reductlan 
Ad.  44  U.S.C  3501  et  aaq.  andhes 
assigned  OMB  control  number  2060- 
0243.  The  Infonnation  CoUection 
Request  (ICR)  prepared  for  tike  pot  70 
rule  is  not  afiacted  by  today's  actian 
because  the  part  70 ICR  datarmined 
burden  on  a  nationwide  basis,  aasiiiiilnB, 
all  part  70  souroes  were  induded 
wimout  regard  to  the  q>preval  status  of 
individual  programs.  Toda]r's  rule, 
which  simply  provides  far  an  extensian 
of  the  interim  approval  of  certain 
programs,  does  not  alter  the 
assumptions  of  the  approved  part  70 
ICR  und  in  determining  the  burden 
estimate.  Furthermore,  today's  action 
does  not  impose  any  additional 
requirements  which  wotdd  add  to  the 
information  collection  requirements  for 
souroes  or  permitting  autiiorities. 

Send  comments  on  the  Agency's  need 
for  this  informatim,  the  accuracy  of  the 
provided  burden  estimates,  and  any 

suggested  methods  for  minimi  ring 

respondent  burden,  induding  tiirough 
the  use  of  automated  collection 
techniques,  to: 
Director,  Regulatory  Infivmaticm 

Division.  Office  of  Policy,  Planning, 

and  Evaluation  (2136),  U.S. 

Environmental  Protection  Agency, 

401  M  Street,  SW,  Washix^on,  DC 

20460. 
and: 
Office  of  Information  and  Regulatmy 

AfEdrs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  far 

EPA,  725  ITtii  Street.  NW. 

Waahington.  DC  20503. 

Indude  the  ICR  number  in  any 
corTesp<nidenoe. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfimded  Mandates 
Refoim  Act  of  1905  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agendes  to  assess  the  effiacts  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  Federal  mandates  that  may  result 
in  enwnditures  to  State,  local,  sod 
tribal  governments,  in  the  aggregate,  or 
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to  the  private  tector.  of  $100  million  or 
more  in  any  1  year. 

The  EPA  haa  detennlned  that  todav'a 
rule  doea  not  contain  a  Fedanl  mandate 
that  may  result  in  e^qModitunw  of  $100 
milUon  or  more  for  State,  local,  and 
tribal  government*,  in  the  aggregate,  or 
the  private  fectw,  in  any  1  year. 
Although  the  part  70  ragiilationa 
governing  State  operating  permit 
program*  impoee  cigniflcant  Federal 
mandate*,  today'*  action  doee  not 
amend  the  part  70  ragulationa  in  a  way 
that  significantly  ahm  the  aoqMndituras 
resulting  bom  these  mandates. 
Tharefne.  the  Agency  condudee  that  it 
i*  not  required  by  sectian  202  of  the 
UMRA  of  1995  to  provide  a  written 
statement  to  accompany  thi*  ragulatory 
action. 

F.  SubaiiMMion  to  Cong^vat  and  the 
Genarai  Accounting  Office 

Under  5  U.S.C  801(a)aXA)  m  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1906,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  infonnation  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
G«i«al  of  the  General  Accounting 
CMBca  prior  to  publicatian  of  the  rule  in 
today'*  Pedaral  legislar.  This  rule  i* 
not  a  "ma)or  rule"  a*  defined  by  5 
U.S.C  804(2). 

List  ofSdbiecl*  Id  40  CFK  Part  70 

Environmental  protection.  Air 
pollution  control.  Prevention  of 
significant  deterioration.  New  source 
review,  fugitive  emissions.  Particulate 
matter.  Volatile  organic  compounds, 
nitrogen  dioxide,  carbon  monoxide. 
Hydrocarbons,  Lead,  Operating  permits. 

DatMl:  S«pteinbv  13. 1996. 
CaralM.BrawMr. 
AdminiMtiatpr. 

For  the  reason*  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulation*  i*  amended  a*  set 
forth  below. 

PART  70-(AMENDEO] 

1.  The  authority  citation  for  part  70 
continue*  to  read  a*  follows: 

Aatkarily  42  U.S.C  7401.  M  $eq. 

2.  Par^raph  (d)(2)  of  $  70.4  i*  revised 
to  read  a*  follow*: 
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months  is  providad  on  an  Individual 
basia  Inr  the  Administnfeor  through 
rukmaking),  and  may  not  be  nnawed. 
htotwithatandlng  the  prevloua  sentence, 
the  Administntar  mav,  through 
rukmaking,  provide  Kir  a  longer  period 
of  time  on  an  individual  baala,  but  only 
once  per  State,  as  naoaasaiy  to  allow  far 
a  State  to  sufamit  one  sat  of  program 
nhanya  addiearing  both  interim 
uiproval  delidenciee  and  program 
rJiangsa  nereaaaTy  to  comport  writh  the 
next  reviaian  to  §  70.7  that  is  made  after 
(date  of  publicatian].  Any  longer  period 
of  time  provided  by  the  Administrator 
shall  not  exceed  2  yean  after 
publicatian  in  the  Padaral  la^rtv  of 
that  revision.  Souicee  shall  become 
subject  to  the  program  according  to  the 
schedule  approved  in  the  State  program. 
Psnnite  nanted  under  an  interim 
approvalahall  be  fully  efhctive  and 
expire  at  the  end  ol  their  fixed  term, 
unlees  renewed  under  a  part  70 
program. 


(d)  Interim  approval.  *   •   * 

(2)  Interim  approval  shall  e^mire  on  a 
date  set  by  the  Admini*trator  (but  not 
later  than  2  years  after  such  approval 
unless  a  longer  period  of  time  up  to  10 


(g)*  *  •  April  3, 1998. 

(h)*  *  *  Jhim  13, 19M. 

(i)*  •  'April 3, 1998. 

Q)*  *  *^rU3,1998. 

(U*  *  *  April  3, 1998. 

(1)*  *  *  looa  13, 1998. 

(m)*  *  'April  3, 1998. 

(a)*  *  *  Intarim approval axpira* no 
Daoambar  9, 1998. 

(o)*  *  •  April  3. 1998. 

(p)*  *  *  April  3. 1998. 

(q)*  *  *  January  S,  1999. 

(r)*  *  *8eptambsre,  1988. 

(•)*  *  *AprU3,1998. 

(t)*  *  *  April  3, 1998. 

(u)*  *  */^  3, 1998. 

(v)»  *  *AprU3,1998. 

(w)*  •  •)uly4,1986. 

(x)  *  *  *  bitarim  approval  axpira*  od 
Daoambar  9, 1998. 

(y)  *  *  *  faitailm  approval  e]q>ira*  on 
March  25, 1999. 

(z)*  *  *Octobarl.l998. 

(aa)*  *  *  Octofaar  1, 1998. 

(bb)*  *  *  June  13. 1998. 

(oc)*  *  *  April  3, 1998. 


t70[AlMnd9dI  M*  *  *  June  13, 1998. 
,    ,     ■       («•  *  'April  3, 1998. 

3.  Appeodix  A  of  part  70  i*  amended  ^gg\  •  •  •  October  l,  1998. 

by  the  following:  (hh)  •  •  "April  3. 1998. 

a.  Adding  a  aentenoe  to  the  end  of 
panuraphs  (n).  (x).  and  (y)  under  Coiomdo 

California  and  paragraph  (a)  under  (a)*  *  ■  Dscambn- 24, 1997. 

Miaaouri:  •        •        •        •        • 

b.  Revising  paragraph  (a)  under 
(HLlahimia:and  Ddawan 

c.  Revising  the  end  date  of  each  (a)*  *  *  Nomnbar  5, 1996. 
paragraph  as  follows:  Paragraphs  (a)  •       •       •        •        • 
through  (c)  of  Alabema;  Paragraph  (a)  of  ^^     r^.^K^. 
Arkansaa,  Colorado.  Delawara,  DIatrict  ^'*****  °f  Cohunbu 

of  Columbia.  Florida.  GeorgU.  Hawaii.  (■)  *  *  *  July  8, 1998. 

QUnofis.  bidiana.  lowra.  Kentucky,  •        •        •        •        • 

Massachusetts,  Minneeota.  Montana,  n— <<<. 

New  Jaraey,  North  Carolina.  North  "°"*' 

Dakota.  Rhode  laknd.  West  Virginia.  W*  '  *  AugiMt  25. 1996. 

Wiaconain.  and  VfytuDing;  Paragraphs  •        •        •        •        • 

(a)  through  (m).  (o)  through  (w).  (z)  Caonrio 

through  (oc),  and  (ee)  through  (hh)  of  »<"■«*' 

California:  paragraphs  (a)  through  (c)  of  (•)**'  October  22, 1996. 

Nevada:  paragraphs  (a)  and  (b)  of  New  •        •        •        •        • 

Mexico;  and  paragraphs  (a)  through  (i)  Hawaii 

of  Washington.  ^^j  .  .  .octobr  1.1997. 

Appendix  A  to  Part  70— Approval  •        •        •        •        • 

StetM  of  State  and  Local  Operatii^ 

PamitoPra^aiM  Illinois 

Alabama  /'' '/  *  January  7, 1998. 

(•)**•  Octobv  15. 1996. 

(b)*   •  •  Octobir  15. 1998.  Indiana 

(O-   •   •Octob«15.1996.  j^j.  .  .Oetob„i4.1998. 

Arkansas  •         •         •         •         • 

(•)•  *  *  August  8, 1996. 

Jowa 

C^f«^'"  (a)..  -Augu^  1.1996. 

(•)*   *   *  April  3. 1996.  ,         ,         ,^^,          . 
(b)  *  *  *  May  23, 1998. 

(c)*  *  'Aprils.  1996.  Kantucky 

(d)»  •  'Aprils.  1996.  .  .fv^tnl— 14  iea« 

(*)•  •  •AprU3.1998.  W            October  14, 1998. 

(f)*  *  *  April  3. 1988.  •         •         •          •          • 
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Miism  fiiiiw^fi 
(a)*  *  *  March  15, 1999. 

Altnnaaoto 
(a)*  *  'May  16, 1998. 


Mfssouri 

(a)  '  *  *  Intarim  approval  expire*  on 
September  13, 1998. 


Montana 
(a)*  '  '  April  11, 1998. 

Afevado 

(a)'  *  '  November  12, 1996. 
(b)'  *  '  December  S,  1997. 
(c)'  '  '  June  13, 1996. 


NewMexico 

(a)*  *  *  October  19, 1997. 
(b)'  •  '  June  10, 1997. 


Nortit  Carolina 
(a)*  '  *  October  15, 1996. 


NorthDakota 


(a) 


'  June  7, 1996. 

*         •         < 


(MaluHna 

(a)  ThaCXdahcana  Dapotment  of 
Enviroomantal  Quality  submitted  its 
operating  permit*  prapam  on  Jaouaiy  12, 
1994,  for  qiprovaL  Source  catagoty-Umitad 
interim  approval  i*  afiective  on  March  6, 
1996.  Interim  qqiroval  will  expire  Januoy  5, 
1999. 


Newfersey 
(a)'  '  '  April  16, 1999. 


Rhode  Island 
(a)'  •  'May 6, 1999. 


Washington 

(a)*  '  'October 9, 1997. 
(b)'  *  'October 9, 1997. 
(c)'  '  'October 9, 1997. 
(d)'  •  'October 9, 1997. 
(a)'  '  'October 9, 1997. 
(0'  '  'October 9, 1997. 
(g)'  '  'October 9, 1997. 
(h)'  '  'October 9, 1997. 
(i)'  '  'October 9, 1997. 

WestVir^nia 

(a)*  '  ' October  15, 1998. 

•        •        •         •        • 

Wisconsin 
(a)'  '  '  Pefaraary  7. 1996. 

(a)'  '  '  December  19, 1997. 
(PR  Doc  96-28446  Piled  10-30^96;  6:45  am] 
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Thursday 
October  31,  1996 


Part  VI 


Department  of 
Education 

c 

National  institute  on  Disability  and 
Rehabilitation  Research;  Notice 


56374 


Fodaral  Kagiatar  /  Vol.  61.  No.  212  /  Thunday,  October  31.  1906  /  Notices 


DEPARTMENT  OF  EDUCATION 

NMIonal  iMtNut*  on  DInblllly  and 
RahabiUMion  Raaawch:  Nottoa  of 
rrncoeed  niuilUaa  for  Flaoai  Y< 
1907-IMe  for  a  Raaaans 
DainoAalrafllon  Projacttna 


Canlara 

AQCNCY:  Department  of  Education. 
•UMMAMY:  The  Secretary  propoeaa 
priorities  for  the  Reeearco  and 
Oemonstiation  Project  (RAO)  Program 
and  the  Rehabilitation  Raeearch  and 
Training  Center  (RRTC)  Program  under 
the  National  Institute  on  Diaabilitv  and 
Rehabiliution  Research  (NIDRR)  for 
fiscal  years  1997-1908.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need 
consistent  with  NIDRR's  long-range 
planning  process,  tp  Improve 
rehabilitation  services  and  outcomes  for 
individuals  with  disabilities,  and  to 
assist  in  the  solutions  to  problems 
encfHmtered  by  individuals  with 
disabilities  in  their  daily  activities. 
OATBS:  Comments  must  be  received  on 
or  before  December  2. 1996. 
AOOMEttCS:  All  commeots  concerning 
this  proposed  priority  should  be 
addressed  to  David  Esquith.  U.S. 
Department  of  Education,  BOO 
Independence  Avenue,  S.W.,  Switzer 
Building.  Room  3424,  Washington.  D.C 
20202-2601.  Intemet: 
NFP_ADA«ed.gov. 

Fon  Rumen  mmmAnoH  oontact. 

David  Esquith.  Teleohone:  (202)  205- 
8801.  Individuals  who  uae  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
20S-8133.  Internet: 
David Esquith9ed.gov. 

aUPPLCIKNTARV  INTOMUTION:  This 
notice  contains  proposed  priorities  to 
establish  one  RAD  project  for  research 
on  improving  employment  practices 
covered  by  Title  I  of  the  Americans  with 
Disabilities  Act  (ADA),  and  two  RRTCs 
for  research  related  to  personal 
assistance  services  (PAS)  and 
employment  for  persons  with  long-term 
mental  illness  (LTMI). 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan.  The  proposed 
priorities  in  this  notice  are  consistent 
with  the  long-range  planning  process. 

These  proposed  priorities  supftort  the 
National  Education  Goal  that  caUs  for 
all  Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  Secretary  will  annoiuice  the  final 
funding  priorities  in  a  notice  in  the 
Federal  Register.  The  final  priorities 


will  be  determined  bv  responaes  to  this 
nodoe,  available  funds,  and  other 
oonsideratloas  of  the  Department 
Fundiiig  of  peiticular  project*  depends 
on  the  final  nrioflties.  the  availabUity  of 
funds,  and  the  quality  of  the 
applications  received.  The  publicatifln 
of  these  propoeed  priorities  does  not 
preclude  the  SecrMary  firom  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

No*K  This  notice  of  propo— d  prioritiss 
doM  not  solicit  appiicatioos.  A  notics 
inviting  applicatlona  under  tbaa* 
oompstltioas  will  be  pubUahed  in  the 
Federal  laglslv  coocuirent  widi  or 
followfiog  publication  of  the  nodoa  of  tiba 
final  priorltlea. 


Authority  for  the  RAD  program  of 
NIDRR  is  contained  in  section  204(a)  of 
the  Rehabiliution  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  agencies  and  private 
agencies  and  organizations,  including 
institutions  of  higher  education,  Indian 
tribes,  and  tribal  organizations.  This 
program  is  designed  to  assist  in  the 
development  of  solutions  to  the 
problems  encountered  by  individuals 
with  disabilities  in  the<r  daily  activities, 
especially  problems  related  to 
employment  (see  34  CFR  351.1).  Under 
the  rsgtiletions  for  this  program  (see  34 
CFR  3S1.32).  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  the  research  activities 
listed  in  34  CFR  351.10. 

Priority 

Under  34  CFR  7S.105(cK3).  the 
Secretary  propoees  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  program 
only  applications  that  meet  tnis  absolute 
priority: 

Proposed  Priority:  Improving 
Employment  Practices  Covered  by  Title 
I  of  the  Americans  with  Disabilities  Act 

Background 

The  intent  of  Title  I  of  the  Americans 
with  Disabilities  Act  (ADA)  is  to  include 
and  empower  people  with  disebilities  in 
the  woikfbroe  (P.  Blanck,  The 
Americans  with  Disabilities  Act:  Putting 
the  Emplojrment  Provisions  to  Work, 
Annenberg  Washington  Program,  page 
9, 1993).  Title  I  provides  that  employers, 
employment  agencies,  labor 
organizations,  or  joint  laboi^ 
management  committees  may  not 
discriminate  against  a  qualified 
individual  with  a  disability  in  regard  to 


job  ^pUcation  procedures,  the  hiring, 
advancement,  or  discharge  of 
employees,  emplo3fee  oompoosatian.  job 
training  anid  other  terms,  conditions, 
and  privileges  of  employnient. 
Disoimination  under  Title  I  includes- 
not  making  reasonable  accommodations 
to  the  known  {Ayaical  or  mental 
limitations  of  an  otherwise  qualified 
individual  with  a  diaabilitv  vidio  is  an 
^iplicant  or  employee,  unless  such 
covered  entity  can  demonstrate  that  the 
eccommodation  would  impose  an 
undue  hardahip  on  the  operation  of  the 
business. 

The  employment  status  of  perstms 
with  disebilities  is  a  matter  of  criticel 
importance,  both  in  terms  of  public 
expenditures  and  in  the  right  of  persons 
with  disabilides  to  partidpete  fidly  in 
the  labor  market  (J.  McNeu.  Americans 
with  Disabilides:  1991-1992,  Household 
Economic  Studies,  p.  70-33,  December, 
1993).  One  of  the  assumptians 
tmderlying  the  ADA  is  that 
discriminatory  nnplcmnent  practioes 
are  contributing  signincantly  to  the 
depressed  employment  stat\u  of  persons 
with  disabilities.  For  1994.  of  the  29.41 
million  persons  21  to  64  years  old  who 
had  a  disability,  14.03  million  or  47.7 
percent  were  tinemployed.  For  the  same 
year,  the  mean  nKmthly  earnings  of 
workers  with  disabilities  was  $1,713 
compered  to  S2,160  for  workers  without 
disabikties  Q.  McNeti.  U.S.  Bureeu  of 
the  Census,  Survey  of  Income  and 
Prosram  Participation,  1904). 

The  Equal  Employment  Opportunity 
rnmmt—tnm  (EBOC),  wbich  nas 
enforcement  responsibility  for  Title  I  of 
the  ADA,  estimates  that  Title  I  covers 
approximately  666,000  businesses 
employing  approximately  86  million 
workers  (EEOC  Press  Release.  July  19. 
1994).  Title  I  became  efiective  for 
amplojrers  with  25  or  more  employees 
on  Juiy  26. 1992.  and  on  July  26, 1994 
for  employers  with  15  or  more 
employees.  Partially  as  a  result  of  the 
recency  of  these  efiective  dates,  little  is 
known  about  the  actual  impact  of  Title 
I  on  the  employment  practioes  of 
covered  entities.  The  research  that  has 
been  conducted  on  the  impact  of  Title 
I  on  employment  practices  relies 
primarily  on  attitudinal  surveys  of 
employers  toward  the  ADA.  and  the 
anticipated  impect  that  Title  I  might 
have  on  their  employment  practices  (see 
Baseline  Study  to  Determine  Business' 
Attitudes.  Awareness,  and  Reaction  to 
the  Americans  with  Disabilitiee  Act. 
Gallup  Survey  Report.  1992). 

While  little  is  known  about  the  actual 
impect  of  Title  I  on  employment 
prectioes,  data  collected  by  the  EEOC 
provide  informadon  about  alleged  Title 
I  ADA  violations  involving  employment 
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Cctices.  Since  July  26, 1992  the  EEOC 
maintained  a  database  regarding  the 
nimiber  of  ADA  violations  that  have 
been  dted  in  charges  and  the 
impairments  dted  in  those  charges.  For 
the  cimiulative  repcKting  period 
between  Jidy  26. 1992  and  Jime  30, 
1996.  the  EBOC  reports  that  a  total  of 
68,203  ADA  charges  were  filed.  Of  the 
68,203  charges.  52.448  or  76.9  percent 
have  been  resolved.  The  majority  of 
resolutions  are  either  "Administrative 
Qoeures"  (40.2  percent)  or  "No 
Reasonable  Cause"  (45.2  percent).  While 
it  is  impossible  to  determine  what 
percentage  of  the  "Administrative 
Closures"  involve  charges  that  are 
meritoriotis,  the  remaining  14.6  percent 
of  the  charges  residted  in  "Merit 
Resolutions"  (setUements— 4.9  percent, 
withdrawals  with  benefits — 7.2  percent, 
reasonable  cause  2. 5  perc«it)  (EEOC 
Office  of  Program  Operations  from 
EEOC's  Charge  Data  National  Data 
Base). 

The  complaints  filed  with  the  EEOC 
that  residt  in  "Merit  Resolutions"  may 
be  indications  of  not  only 
discriminatory  employment  practices, 
but  also  the  difficulties  that  employers 
are  having  imderstanding  or 
implementing  Tide  I's  requirements.  In 
a  1992  stirvey  of  618  employers  in 
Georgia,  84  percent  of  the  companies 
indicated  that  they  would  like  to  receive 
more  information  concerning  ADA 
requirements.  65  percent  wanted  more 
information  shout  financial  incentives, 
and  62  percent  wanted  disabiUty 
awareness  training  for  employees  and 
having  access  to  trained,  motivated 
employees  with  disabilities  (J.  Newman 
and  R.  Dinwoodie,  Impact  of  the 
Americans  with  Disabilities  Act  on 
Private  Sector  Employers,  Journal  of 
Rehabilitation  Administration,  Vol.  20, 
No.  1,  February,  1996). 

Persons  with  disabilities  may  be 
exposed  to  substantial  emotional  and 
financial  hardship  as  a  result  of 
discrimination  or  an  employer's  lack  of 
understanding  of  the  employment 
practice  requirements  of  the  ADA. 
Attempting  to  resolve  Tide  I  disputes 
throu^  the  complaint  process  or 
litigation,  can  be  costiy  and  time- 
consuming  for  persons  with  disabilities, 
employers,  and  the  EEOC.  Preventing 
employment  discrimination  and 
disputes  through  the  provision  of 
information  and  tecfaiucal  assistance 
enables  employers  and  persons  with 
disal^ties  to  share  in  the  benefits  of 
productive  and  financially  rewarding 
employment. 

Proposed  Priority 

The  Secretary  proposes  to  esti^lish  a 
research  and  demonstration  project  on 


improving  employment  practioes 
covOTed  by  Tide  I  of  the  ADA  that  will: 

(1)  Investigate  the  impact  of  the  ADA 
on  the  employment  practices  of  private 
sector  small,  medium,  and  large 
businesses; 

(2)  Identify  the  ADA  employment 
practice  requirements  (with  a  spedal 
emphasis  on  hiring)  that  have  been  most 
challenging  for  employers  to  implement 
successhdly; 

(3)  Identify  interventions  that  can  be 
used  by  private  sector  employers  and 
persons  with  disabilities  to  address  the 
challenging  employment  practice 
reouiremmts  identified  in  (2)  above; 

(4)  Demonstrate  the  efieK:tiveness  of 
the  interventions  involving  small, 
medium-sized,  and  large  businesses; 
and 

(5)  Widely  dissenunate  information 
on  efiisctive  interventions  to  employers 
and  persons  with  disabilities. 

In  carrying  out  the  purposes  of  the 
priority,  the  proposed  RAD  project  shall: 

•  Consult  witn  the  EEOC  in  order  to 
determine  how  EEOC  public-use  data 
demonstrate  the  finding*  of  compliance 
problems  in  covered  areas,  espedally  in 
hiring,  and  how  those  and  future  data 
may  be  available  for  the  purposes  of  the 
project; 

•  Complement  the  General 
Accoiuiting  Office  qualitative  evaluation 
of  the  employment  provisions  of  the 
ADA;  and 

•  Use  a  variety  of  information 
dissemination  stiategies  to  reach  as 
wide  an  audience  as  possible,  induding 
using  the  ten  regional  Disability  and 
Business  Technical  Assistance  Centers. 

Rehabilitation  Research  and  Training 
Centers  (RRTCs) 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  mtist  be  of  suffideot  size,  scope, 
and  quality  to  effBctively  carry  out  the 
activities  of  the  Center  in  an  effident 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directiy  or 
through  another  entity  that  can  provide 
such  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  throu^  grants  or 
cooperative  agreements.  "Ilie  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 


leeding  to  the  development  of  methods, 
procedures,  and  devices  tiiat  will 
benefit  individuals  vriih  disabilities, 
especially  thoee  with  the  most  severe 
disabilities. 

Under  the  legulatims  for  this  progrun 
(see  34  CFR  352.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  paiticidar  research 
activities. 

Description  of  the  Rehabilitaticm 
Roaearch  and  Training  Center  Program 

RRTCs  are  operated  in  collaboration 
with  institutions  of  h^er  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated  and 
advanced  programs  of  research  in 
rehabilitation  targeted  toward  the 
production  of  new  knowledge  to 
improve  rehabilitation  methodology  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  sodal  and  econonuc 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  induding 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  mors 
effectively  provide  rehabilitation 
services.  "They  also  provide  training 
induding  graduate,  pre-so-vioe,  and  in- 
service  training,  for  rehabihtation 
research  personnel  and  odier 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabiUties, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
proems  and  similar  activities. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  minorities  as  redpients  in  research 
training,  as  well  as  clinicaltraining. 

Applicants  have  considerable  latitude 
in  proposing  the  spedfic  research  and 
related  projects  they  will  undertake  to 
achieve  the  designated  outcomes; 
however,  the  regulattvy  selection 
criteria  for  the  program  (34  CFR  352.31) 
state  that  the  Secretary  reviews  the 
extent  to  which  applicants  justify  their 
choice  of  reseerch  projects  in  terms  of 
the  relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabilities. 
The  Secretary  also  reviews  the  extent  to 
wdiich  applicants  present  a  sdentific 
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methodology  that  includea  tmmmth)m 
hypothaaet.  mathoda  of  data  ooUactioo 
ana  analyaia,  and  a  meana  to  avaluata 
the  extant  to  which  project  obfactivea 
have  been  achieved. 

The  Depaitment  la  particularly 
Intereated  in  enauring  that  the 
expenditure  of  public  funda  la  juatified 
by  the  execution  of  Intended  activities 
and  the  advancemant  of  knowladgB  and, 
thua.  haa  buih  thia  accountability  into 
the  aelection  criteria.  Not  later  than 
three  yeara  after  the  eatabliahment  of 
any  RRTC,  NIIMtR  will  conduct  one  or 
more  reviews  of  the  activitlaa  and 
achievemanta  of  the  Center.  In 
accordance  with  the  proviaiona  of  34 
CFR  75.2S3(a),  continued  funding 
dependa  at  all  timea  on  aatiafiKlory 
performance  and  accomplishment. 


The  Secretary  propoaea  that  the 
fbUonving  requirements  will  apply  to 
theae  RintZa  pursuant  to  the  prioritiea 
unleaa  noted  otherwise: 

Each  RRTC  must  conduct  an 
Integrated  program  of  reaeerch  to 
develop  solutions  to  problems 
confronted  by  Individuals  with 
disabilitiea. 

Each  RRTC  must  conduct  a 
coordinated  and  advanced  program  of 
training  in  rBhabilltatlon  reaearch. 

inrliMUno  training  in  rw— «rrh 

methodology  and  applied  reeeaich 
experience,  that  wrill  contribute  to  the 
number  of  qualified  reeeerchers  working 
In  the  area  of  rehabilitation  research. 

Each  Center  must  disseminata  and 
encoiirsoe  the  use  of  new  rehabilitation 
knowle^ie.  They  must  publish  all 
materlala  for  dissemination  or  training 
in  alternate  formats  to  make  them 
ecceaaible  to  individuals  with  a  range  of 
disablinacraditions. 

Each  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  hmlly  members,  aa  well  aa 
rehabilitation  service  providers  in 
planning  and  implementing  the  reaearch 
and  training  programs,  in  interpreting 
and  disseminating  the  research  findings, 
and  in  evaluating  the  Center. 

Prioritiea 

Under  34  CFR  75.10S(cX3).  the 
Secretary  propoaea  to  give  an  abeolute 
preference  to  applicationa  that  meet  one 
of  the  following  prioritiea.  The  Secretary 
propoaea  to  fund  under  theee 
competiti<His  only  applicationa  that 
meet  one  of  theae  abaolute  prioritiea: 

Pmpoted  Priority  1 :  Penonal  AMaistance 
Services 

Background 

Over  the  past  20  yean,  various  forms 
of  home-based  asai  stance  have  emeiged 


aa  altemativea  to  inatitutianal  or 
coMwgf  can  ior  individuals  who  are 
uniele  to  perform  adlvitias  of  daily 
living  [ADLm^  such  aa  eating,  apeeking, 
toileting),  or  instrumantal  activitiea  of 
daily  Uviag  (lADLa.  auch  aa 
houadceeping,  ahopping.  or  food 
preparation).  This  asaistanre  oftan 
comea  in  the  form  of  diare  aervioea  or 
home  health  aldaa  provided  Cor  older 
pmtooM  through  community  agsnciea  or 
corporatioDB  and  fjnanoed  thrmigh 
public  or  private  health  inauranoe. 
However,  individuals  with  disabilitiea, 
particularly  throush  the  Independent 
living  movamant.  have  developed  and 
pronuited  an  ahemative  model  of 
personal  aaalstanoe  featuring  cooaumer 
direction.  In  this  priority,  personal 
asalatancB  aervicaa  (PAS)  is  used  to  refer 
to  the  foil  range  of  service  delivery 
models  for  providing  hocne-baaed 
support  services,  including  chore 
services,  home  health  care,  and 
conaimiar-dlrected  peraonal  aaaiatanta 
(PAs). 

Programs  to  fund  and  provide 
persooal  aaalstanoe  servlcea  for 
Individuals  writh  severe  disabilltiee  have 
developed  in  reapooae  to  the  increeaed 
numbers  of  persons  with  disabilltiee 
living  independenUy  in  their  homea 
(Kennedy. )..  Policy  and  Program  Isauea 
in  Proviaing  Personal  Assistance 
Services.  Journal  of  Rehabilitation.  July/ 
August/September,  1993).  The  term 
"personal  assistance  services"  was 
added  to  the  Rahabilitation  Act  of  1973, 
with  the  1992  amendments,  and  defined 
as  "a  range  of  services,  provided  by  one 
or  more  persoos.  designed  to  aaaist  an 
individual  with  a  diau>ility  to  peilmm 
daily  livins  activities  on  or  off  the  )ob 
that  the  Individual  would  typically 
perform  if  the  individual  did  not  have 
a  disability"  (aection  7(11)).  The 
provision  of  on-th»-)ob  or  related  PAS  is 
spedflcaUy  authorized  under  the 
Vocational  Rehabilitation  Servlcea 
Program  while  an  individual  is 
receiving  services  under  the  program 
(section  103(a)(15)).  hi  addition.  PAS  la 
considered  to  be  an  element  in  the 
definition  of  "independent  living 
aervioea"  in  aection  7t30)(B)(vi)  of  the 
Act. 

PAS  la  alao  supported  by  health  care 
agendea,  public  welfue  agendea. 
educatimial  inatitutiona.  ^vate 
inaurance  providers,  nonprofit 
oiganizatioos.  client  «elf-mnding.  and  a 
hoet  of  laea  coaunoo  aouroea.  Indeed, 
reeeerchers  have  Identified  more  than 
300  State  level  PAS  programa.  and 
suggest  that  thev  may  be  oategoilaad  by: 
(1)  Target  population,  such  aa  persona 
who  are  aged,  paraona  writh 
developmental  disabilitiea.  persona  with 
mental  illneaa;  (2)  tjfpe  of  aervice,  such 


aa  chore  services  and  medical  aervioes: 
and  (3)  method  of  funding,  such  aa 
public  Medicaid  aaaistance  or  private 
individual  or  insurer  purchaae  of  care 
frtnn  home  health  care  providera 
(Medlantic  Reaearch  Poundatiao,  Hie 
Feasibility  of  Eatablishihg  a  Regional 
Persooal  Aaaistance  Proffwn  in  the 
Metropolitan  Washington  D.C  Area. 
1901). 

Informaticm  from  the  1990  Survey  of 
Income  and  Program  Paitidpation 
(SIPP)  and  the  1990  nerennlal  Census 
indicatea  that  about  4.1  million 
naoaldarly  adults,  and  5.6  million 
elderly  persoDS  Uvlng  In  community 
settings  nave  acute  or  duooic  health 
conditions  that  may  make  them 
candidates  for  Individual  personal 
aaalstanoe  in  their  homea  (Adler. 
Population  Estimalea  of  Diaability  and 
Long-Twm  Care,  ASPE  Reaearch  Notes, 
1995).  The  population  potentially  in 
need  of  PAS  is  very  diverse  in  terms  of 
geographic  location,  diaability  or 
medical  condition,  personal  health  care 
needs,  and  psychoaodal  characteristics. 

Two  ma)ar  contrasting  models  of 
personal  aaalstanoe  may  be  identified  as 
the  independent  living  (IL)  model,  and 
the  medical  modeL  The  range  of 
personal  services  programs  may  be 
arrayed  on  a  continuum  between  the 
two  pure  archetypes,  with  many 
variations  fsllingat  various  points  on 
the  continuum.  The  original,  or  medical 
model,  is  diaxacterized  oy 
profjsaalanaliam;  agency  control  and 
supervision  of  sendee  providers:  and 
stricUy  specified  tasks  that  generally 
must  be  provided  in  the  home.  An 
agency  hires,  trains  (usually  \mder  a 
medioil,  nursing,  or  health  services 
approach),  pays,  assigns,  supervises, 
and  fires  the  woskers.  commonly 
refaned  to  as  health  aides,  and  tiie  user 
haa  a  limited  role  in  planning,  directing, 
and  aaaesslng  this  delimited  range  of 
services.  In  the  IL  model,  individuals 
with  disabilltiee  have  a  substantial  role 
in  determining  the  terms  and  conditions 
of  PAS.  and  they  hire,  train,  and 
superviae  their  PAs  (A  Compariaon  of 
Scone  of  the  Characteristics  of  Two 
Models  of  Personal  Assistance  Services, 
World  Institiite  on  Disability,  1995). 
Although  research  has  shown  that  PAS 
are  efisctive,  coat  efficient,  and  popular 
with  thoae  aasisted  under  the  QL  model, 
the  medical  model  predominates 
throughout  the  United  States  (Kennedy. 
1991:  Kennedy  and  Lltvak.  S.  Caae 
Studiea  of  Six  State  Personal  Aaalstanoe 
Service  Programs  funded  by  the 
Medicaid  Personal  Care  Option.  1991). 
The  reaaoos  for  the  prevalence  of  the 
medical  model  are  not  entirelv  clear,  but 
there  are  aeveral  poaaible  eKplanations. 
The  medical  moosl  emerged  earlier,  in 
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response  to  the  needs  of  eldariy  persoos. 
mdio  were  then  being  cared  far  in  a 
medical  or  quasi-medical  anviranmant 
It  was  a  logical  extension  to  duplictfe 
the  medical  model  in  home-baMd 
services,  including  elements  of  medical 
preacripttveness.  health  services 
training  and  qualifications,  and  focus  an 
such  things  m  security  aiul 
accountability.  It  is  also  possible  that 
older  clients  are  less  comfortable  with 
learning  new  roles  in  determining  their 
own  needs  and  supervising  their  caie, 
and  that  aome  may  lack  the  physical  or 
cognitive  capadties  to  assume  these 
roles.  On  the  other  hand,  it  may  be  that 
younger  disabled  individuals  plaoB 
much  higher  value  on  autonomy,  social 
integration,  self-determination  and 
IndqModence  than  do  many  of  the  frail 
elderW. 

Although  researchers  have  described 
these  two  models  of  PAS,  there  is 
insuffident  information  on  the 
characteristics  of  the  PAS  that  is 
available  to  various  subgroups  of 
individuals  with  disabilities,  including 
not  only  information  on  the  service 
delivery  models,  but  also  fadors  such  as 
eligibility  criteria,  quantity  and  nature 
of  services  provided,  sources  of 
financing,  and  costs  (per  client,  per  unit 
of  services,  and  total).  Researchers, 
service  providers,  policymakers,  and 
advocates  would  benefit  from  greater 
knowledge  about  the  kinds  of  PAS 
services  available  to  disabled 
individuals  with  various  characteristics, 
induding  age,  type  of  disability, 
geographic  location,  work  history,  and 
residential  and  family  status.  A 
comprehensive  database  of  available 
PAS,  on  a  State-by-State  basis,  is 
fundamental  to  conducting  the  analyses 
that  will  accomplish  the  purposes  of 
this  priority. 

Beyond  improving  understanding  of 
what  exists,  it  is  important  to  both 
assess  the  contributions  of  these 
services  to  individuals  with  disabilities 
and  to  sodety,  and  to  anticipate  new 
developments  in  service  provision  and 
planning.  The  oblectives  of  the  IL  model 
of  PAS  are  somewhat  difCsrent  &t)m 
those  of  the  medical  model.  To  some 
extent,  these  are  the  individual  goals 
and  objectives  of  the  disabled  persons 
who  use  PAS.  However,  there  are  some 
overall  objectives  or  expectations  that 
sodety  has  in  their  establishment  and 
funding  of  these  programs.  It  is 
important  to  define  both  sets  of 
objectives  and  develop  standards  and 
measures  that  will  permit  an  assdssment 
of  the  effectiveness  of  PAS  in  achieving 
sodetal  objectives  as  well  as  in 
satisfying  tiie  expectations  of  the  users 
of  PAS.  The  objectives  of  these  two 
groups  are  e3q>eded  to  be  similar. 


although  not  neoeaaarily  identical  and 
not  prioritizBd  in  the  same  order. 
SodiBtal  objectives  may  indude  the 
avoidanoe  of  coatly  friture  interventions 
through  health  maintenance,  prevention 
of  further  dis^lemetit.  safety,  and 
return  to  woric,  and  theee  may  be 
reasonably  objective  and  quantifiable 
outcomes.  Consumer  Directives  may 
focus  aa  more  subjective  measures  such 
as  autcmomy,  sodal  integration,  and 
quality  of  life.  Consumers  and 
policymakers  will  be  best  served  by  a 
comprehensive  nssessmont  of  PAS 
outcomes.  This  priority  focuses  <m  the 
access  to.  use  aiul  outcomes  of.  and 
satisfactiffli  with,  various  configurations 
of  PAS  by  individuals  of  wtxldng  age. 

Increasingly,  individuals  using  PAS, 
and  often  the  PAS  as  well,  are  entering 
the  worksite  as  a  result  of  innovations 
in  telecommuting,  flexiplace,  home 
businesses,  and  individual 
accommodations  for  workers  in 
traditional  work  sites.  There  is  need  for 
studies  that  will  examine  alternative 
approaches  to  providing  PAS  to 
individuals  with  disabiUties  in 
emplojrment  settings,  including  on-site 
versus  off-site  assistance,  configurations 
of  services  necessary  to  support 
employment,  and  that  examine  relations 
between  PAS  and  job  coaches, 
rehabilitation  counselors,  interpreters, 
and  other  service  personnel.  The 
relationship  between  the  types  of 
services  available  through  PAS  and  the 
likelihood  of  maintaining  employment 
is  an  area  for  investigation. 

The  introduction  of  managed  care 
approaches  to  health  care  delivery  and 
financing  and  the  influence  of  Fed««l 
comt  decisions  are  likely  to  result  in 
extensive  changes  to  State-administered 
Medicaid  programs  providing  PAS.  In 
addition,  the  Robert  Wood  Johnson 
Foimdation  is  providing  S3  million  in 
grants  to  stimiUate  States,  nonprofit 
organizations,  and  communities  to 
demonstrate  the  effectiveness  of  the 
choice  concept  in  PAS.  There  is  also  an 
antidpated  decentralization  of 
responsibility  for  service  delivery  and 
devolution  of  regulatory  control  over 
funds  and  services  tp  the  States  or  local 
government  levels.  It  is  imclear  what 
effed  these  new  patterns  will  have  on 
availability,  eligibility,  and  service 
configurations.  There  is  a  need  te 
analyze  the  impad  of  these  antidpated 
new  public  program  and  policy 
directions  on  the  administration  of  PAS, 
and  to  improve  public  information, 
increase  interagency  collaboration  on 
effective  program  features,  and  develop 
strategies  to  address  shortages  of  trained 
personnel  for  providing  PAS. 


Ptopottd  Priority  1 

The  SecrBtiiy  proposas  to  estri>lirii  an 
RRTC  that  will  contribute  to  the 
understanding  of  posonal  aaaistana 
aervioes  that  Infanns  policymaking  sod 
practice  tiiroug^out  me  nation  by: 

(1)  Analyzing  the  pattams  trfacoaaa  to 
PAS  in  tenns  of  Ae  rharacteistics  of 
the  consumers  with  disutilities,  the 
components  of  the  PAS  programs,  and 
the  administrative  requirements; 

(2)  Assessing  the  impad  of 
devolution/decentralization  on  PAS 
through  the  analysis  of  trends  in  the 
avai^nlity  of  PAS  and  the  carrelation 
of  these  trends  with  new  developmants 
in  State  polides: 

(3)  Evaluating  the  impad  of  various 
types  and  amounts  of  PAS  on  desired 
consumer  outcomes,  induding  health 
maintananne  and  aecondary  prevention, 
appropriate  versus  inappropriate  health 
care  utilization,  productivity  and 
employment,  community  partidpation, 
emotional  well-being,  and  life 
satisfaction;  and 

(4)  Developing  strategies  to  inoBase 
the  availability  of  effective  PAS  and 
qualified  PAS. 

In  addition  to  activities  proposed  by 
the  applicant  to  carry  out  these 
objectives,  the  R^^  must  condud  the 
following  activities: 

•  Develop  and  maintain  a 

comprehensive  database  on  types  of 
PAS  available  on  a  State-by-^te  basis, 
induding  relevant  descriptors  of  the 
PAS  and  the  clients  servcKi; 

•  Investigate  existing  practices  of 
integrating  PAS  into  the  workplace .  and 
disseminate  models  of  effective 
practices; 

•  Assess  the  availability  of  qualified 
PAS  and  develop  strategies  to  increase 
the  pool,  skill  levels,  work  performance, 
job  satisfaction,  and  sustained 
involvement  of  qualified  PAS  in  the 
field: 

•  Identify  new  models  at  the  State 
level,  induding  service  configurations, 
financing  methods,  or  delivery  practices 
that  have  the  potential  to  make  more 
effective  PAS  available  to  individuals 
with  disabilities  who  need  PAS; 

•  Condud  at  least  one  conference  for 
consumers  and  one  conference  for 
policy  makers  in  the  final  year  of 
operations  to  share  findings  with  these 
target  audiences  and  to  obtain  feedback 
on  outstanding  issues;  and 

•  Coordinate  with  ongoing  research 
activities  in  the  Robert  Wood  Johnson 
Independence  initiative  and  the 
Department  of  Health  and  Human 
Services  Cash  and  Counseling 
demonstration,  as  well  as  witii  other 
relevant  NIDRR  research  centers  and 
projects. 
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Propoted  Priotity  2:  Vocational 
RahabiUtation  Satvicm  for  Ftnons  With 
Long-Term  h4gntaJ  Ulnen 

Background 

Th«  National  Institute  of  Mantal 
Haalth  astiinatas  that  than  an  ovar  3 
miUioo  adults  saaa  lS-00  ytiho  hava  a 
•arious  mantal  Ulnass  (Mandancfaaid. 
R.W.  k  Sonnsoschain.  KLA.  (Eds.). 
Mantal  Haalth.  Unitad  Statas  1902  U.S. 
Doputmant  of  Haalth  and  Human 
Sarvicas.  Rockvilla.  MD;  IXIHS 
Publication  No.  (SMA)  02-1042). 
Estimates  of  unamploymant  among  this 
group  lamains  in  tha  80-00  paroant 
range  (Baron.  R..  NIENIR  Public  Hearing 
on  Disability  Rasaarch.  November  28. 
1005). 

Tha  Social  Security  Administration 
(SSA)  operates  the  nation's  two  largest 
Federal  programs  providing  cash 
benaflte  to  people  with  disabilitiaa— tha 
Supplemental  Security  inooma  (SSI) 
and  the  Social  Security  Disability 
InmT^nrw  (SSDI)  programs.  The  number 
of  SSI/SSDI  banefldarias  vrith  severe 
mantal  illness,  and  the  nation's 
expenditures  for  them,  hss  continued  to 
grow  over  the  last  ten  years  and  SSA 
axpecta  the  number  wrill  increase  still 
Airther  (SSA,  Developing  a  World-C3ass 
Employment  Strategy  for  People  with 
Disabilities.  September,  1004).  A  recant 
study  by  the  U.S.  General  Accounting 
Ofllca  (GAO)  found  that  by  1004.  mental 
impairments,  which  are  associated  with 
the  longest  entitlement  periods, 
accounted  for  57  percent  of  the  SSI 
beneficiary  population  aged  18  to  64 
and  31  percoit  of  the  SSDI  beneficiary 
population  (GAO  Report,  SSA 
DISABIUTY,  Program  Redesign 
necessary  to  Encourage  Return  to  Work, 
April.  1006). 

There  are  significant  complexities  In 
designing  eflective  retum-to-work 
strategies  to  assist  individuals  in  the 
SSA  caseload.  Assisting  those 
individuals  who  can  return  to  work  wiU 
require  varying  approaches  and  levels  of 
support.  Individuals  who  have 
completed  the  process  of  establishing 
themselves  as  disabled  for  SSA 
purpoees  may  find  it  difficult  to  later 
view  themselves  as  having  remaining 
work  potential.  The  transnr  payments 
and  other  benefits  contingent  on  SSI/ 
SSDI  eligibility  (especially  medical 
insurance  benefits)  may  increese  the 
opportunity  costs  Involved  in  return  to 
work  beyond  the  level  acceptable  to  the 
individual.  The  benefit  structure  may 
provide  a  particular  berrier  for  low-wage 
wrorkers,  those  who  are  unskilled,  or 
had  marginal  attachments  to  the  labor 
market  in  the  past.  Beneficiaries  fane  the 
loss  of  Medicare  or  Medicaid  banaflts  if 
they  retiun  to  worii  and  marginal  )obs 


may  not  ofisr  adaouato.  or  any,  medical 
corarage.  anadally  for  pfa-aidadng 
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benefits. 

SSA  has  implemented  several  work 
incentive  programs  to  help  people  with 
disabilitiaa  enter  or  re-enter  the 
workforce  by  protactina  their  cash  and 
medical  banents  until  uay  can  support 
thamaalves  (Red  Book  on  Worii 
Inoentivea— A  Summary  Guide  to  Sodal 
Security  and  Supplamantal  Secuiity 
Inooma  Worii  Inoeotives  for  People  with 
DiaabiUtiaa.  SSA  Pub.  No.  64-030.  U.S. 
Government  Printine  Office.  June. 
1002).  For  individuaia  with  an  LTMI. 
tha  Social  Security  Work  Incentives 
(SSWI)  have  tha  potential  to  be  a 
vahiabla  component  of  the  overall 
rehabilitation  prooeas.  However,  there 
has  been  neither  a  comprehanaiva 
assessment  of  the  efhctiveness  of  the 
SSWI  programs  nor  an  identificatian  of 
possible  improvements  to  tha  program. 
There  is  some  evidence,  eepedally 
anecdotal  evidence,  that  rather  thin 
using  SSA  work  incentives,  individuals 
may  decide  to  wrark  for  earnings  at  a 
level  that  does  not  threaten  continued 
eligibility  for  benefits  (Rehabilitation 
Servioee  Administration  (RSA),  Program 
Administrative  Review — ^The  Provision 
of  Vocational  Rehabilitation  Services  to 
Individuals  Who  Have  Severe  Mental 
Illness.  1005). 

The  SUte  Vocaticmal  Rsbd)ilitation 
(VR)  Program  providea  services  to 
nearly  1,000,000  individuals  with 
disabilities  each  year.  In  fiscal  year 
1002.  individuals  with  the  primary 
disabling  condition  of  a  mental  illnees 
made  up  shout  10  percent  of  those  who 
received  services  from  the  State  VR 
Program,  the  second  largest  disability 
group.  However.  RSA  has  reported  that 
the  succaes  rate  for  this  population 
generally  Uls  below  the  sverage  success 
rate  for  the  VR  program.  In  1003,  RSA 
conducted  a  Program  Administrative 
Review  (PAR)  in  order  to  improve  the 
provision  of  vocational  rehabilitation 
■ervioBS  to  individuals  who  have  severe 
mental  illness.  Specifically,  the  study 
examined  the  use  of  identified  best 
practices  end  their  relationship  to 
successful  outcomes  and  made 
recommendations  for  actions  to  be  taken 
by  VR  State  agencies  to  improve 
employment  outcomes.  In  their  review 
of  a  sample  of  case  records  of 
individuals  with  severe  mental  Illness, 
documentation  of  the  uae  of  SSWIs  was 
found  in  a  relatively  small  percentage  of 
the  reccmis  of  those  individuals  eligible 
for  such  inoentivea.  RSA  also  found  that 


Thsra  an  numerous  other  banian 
facing  individuab  ivlth  seven  mental 
lltnnea  snelrinfl  vocMional  reh^ilitation 
iochiding  the  often  dironic  and 
episodic  natun  of  the  illnees.  the 
iatroganic  afbcts  of  pharmacological 
and  psychological  treatment 
interventions.  dilBcuIties  in  ssswssing 
clients'  ynxk.  readiness,  and  stigma 
toward  paraons  with  mantal  illness. 
Then  is  still  much  to  be  learned  about 
the  interaction  of  diapiosis,  symptoms, 
skills  and  job  environment  Because  the 
severity  of  symptoms  does  not 
neceaearily  correepond  with  an 
individual's  functional  limitations,  it  is 
important  to  develop  a  better 
undaatanding  of  how  psychiatric 
symptoms  and  diagnnais  affect 
vocational  outcomes  (Cook.  J.A.  & 
Picket.  S.A.,  Recant  Trends  in 
Vocational  Rehabiliution  for  Persons 
with  Psydiiatric  Disabilities.  American 
Rehabilitation.  20(4).  p^es  2-12. 1005). 

Then  has  bean  a  variety  of  types  or 
models  of  vocational  rehafailitetian 
programs  and  tachniquea  that  hava  been 
developed  to  increese  the  employment 
of  individuals  with  mantal  illiiaas. 
including  models  which  hava 
demonstrated  effectiveness  in  returning 
persons  with  LTMI  to  competitive 
amplo]rmenL  What  we  do  not  know  is 
which  types  of  vocational  rahabilitetion 
models  are  most  beneficial  for  which 
types  of  consumera  and  at  which  stages 
of  their  recovery  process  (McGurrin, 
M.C.,  An  Overview  of  the  Effectiveness 
of  Traditional  Vocational  Rehabiliution 
Services  in  the  Treatment  of  Long  Term 
Mental  Illness.  Psychoeodal 
Rahabilitetion  Journal.  17(3).  pages  37- 
54, 1004). 

In  addition,  thoa  is  a  need  for  more 
information  on  duration  and  quality  of 
employment,  including  issues  of 
disclosure  and  constuner  choice. 
Individuals  with  mantal  illness  bring  to 
the  virork  piece  a  range  of  unique  needs. 
Because  tne  episodic  nature  of  the 
disability  may  cause  intermittent 
instability,  ongoing  support  is  often 
needed  fxa  both  the  employee  with 
mantal  illnass  and  the  employer  in 
ordar  to  maintain  employmant  One 
study  of  outcomes  among  this 
population  found  that  the  occurrenca  of 
uninterrupted  vocational  support  vras  a 
major  predictor  of  emplo3rmant  stetus, 
even  controlling  for  prior  work  histmy, 
client  demographics,  snd  level  of 
functioning  (Cocdi.  ).A.  &t  al.. 
Cultivation  and  Msintananm  of 
Relationships  with  Employara  of  People 
with  Psychiatric  DisabUitias. 
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Psychosocial  Rehabilitation  Journal, 
17J3),  pages  103-115. 1004). 

RSA  in  ito  examination  of  tha  use  of 
beet  practioas  in  VR  Stete  agencies 
found  that  the  use  of  ongoing  vocational 
suj^Mrt  services  and  community-based 
support  services  were  not  frequmUy 
planned  for  at  the  time  individuals' 
service  plans  were  being  developed  nor 
routinely  planned  for  at  the  time 
individuals  were  leaving  the  VR 
program.  However,  individuals  Mtho 
achieved  employment  outcomes  Mrere 
more  likely  to  have  had  post- 
emplojmient  needs  asseMod  during  the 
devek^mmt  of  their  individualized 
rehabilitation  propam. 

Tbera  is  a  need  for  studies  that 
*^«min«  long-term  employment  issues 
including  the  experiences  of  employere 
and  employees  with  LTMI  in  long  term 
employment  relationships  and  that 
assess  the  vocational  and  community 
supporis  needed  to  maintain 
employment 

Proposed  Ptiority  2 

The  Secretary  proposes  to  establish  an 
RRTC  for  the  purpose  of  conducting  a 
comprehensive  jHOgram  of  research  on 
the  achievement  of  nigh  quality 
employment  outcomes  for  persons  with 
LTML  The  RRTC  shall: 

(1)  Examine  howpublic  policies  and 
benefit  programs  anect  the  employment 
of  individuals  with  LTMI; 

(2)  Identify  the  characteristics  of 
consumera  (including  their  stage  in  the 
recovery  process)  that  benefit  from 
various  types  of  vocational 
rahabilitetion  models; 


(3)  Rxwmliia  factors  that  promote  long- 
term  job  retention  sudi  as  workplace 
stratqjjes  that  assist  in  the  mdntenance 
of  onployee-employer  relationships  and 
the  availaUiity  of  Imig-tarm  supporte; 
and 

(4)  Develop  and  deliver  training  and 
technical  asal  stance  to  rdiabilitetion 
service  providen  and  consumera  of 
mental  health  services  <m  new  and 
effective  rahabilitetion  techniques  and 
accommodations  and  evaluate  the 
efficacy  of  tha  training. 

In  addition  to  the  activities  proposed 
by  the  applicant  to  fulfill  these 
objectives,  the  RRTC  shall: 

•  Idmtify  effective  strategies  to 
broaden  the  understanding  and  use  of 
the  SSA's  Wori(  IncentivM  Program  for 
individuals  with  LTMI; 

•  Conduct  studies  on  long-twm 
relationships  betwreen  employere  and 
persons  with  LTMI  incluiung  in-depth 
assessment  of  disclosure  issues,  career 
patterns,  accommodations  and  conflict 
resolution  in  the  workplace; 

•  Analyze  the  relationships  between 
employment  experiences  and  the 
characteristics  of  impairment  (e.g., 
diagnosis,  periodicity,  medication, 
symptoms),  and  between  employment 
experiences  and  the  characteristics  of 
the  work  environment;  and 

•  Identify  successful  models  of  long- 
term  vocaticmal  and  community  support 
for  persons  who  have  achieved  an 
employment  outcome  after  the  receipt  of 
VR  services. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  shall: 


•  Involve  individuals  with 
psychiatric  dis^ifitias  in  all  phases  of 
the  planning,  inmlementetion, 
evaluatian  and  (liiseHiliisliim  of  project 
activities;  and 

•  Coordinate  with  the  Social  Security 
Administration  and  with  other  relevant 
reeearch  and  demonstretion  activities 
sponsored  by  the  Center  for  Mental 
Haelth  Services,  RehaUUtation  Services 
Administratian.  and  NIDRR. 

Invitation  to  ConnMBt 

Intnested  persons  are  invited  to 
submit  oommente  and  recommendations 
regarding  these  proposed  priorities. 

All  commente  submitted  in  req>anse 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
conunent  period,  in  Room  3423,  Mary 
Switzer  Building,  330  C  Street  S.W., 
Washington.  D.C.,  between  the  houn  of 
8:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Aiq>bcsble  Program  R^uiationt:  34  CFR 
Parts  3S0,  351,  and  352. 

Prsgrasi  Anthorltjr:  29  U.S.C  780-762. 
(Catalog  of  Federal  Domestic  Anistanos 
Ntmiben:  84.133A,  Rasaarch  and 
Demonstratioii  Projects,  84.133B. 
Rsh^iilitstioii  Hnearch  and  Truxung  Canter 
Program) 

Dated:  October  28. 1996. 
JaditfiE.HsBBaiui, 

Astistant  Secntaiyfar  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  96-27968  Filed  10-30-96;  8:45  am] 
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The  President 


Proclamation  6947  of  October  29,  1996 


National  Adoption  Month,  1996 


By  the  President  of  the  United  States  of  America 

A  Proclamatifm 

Thousands  of  American  children  have  never  known  what  it  is  like  to  belong 
to  a  family — to  grow  up.  with  the  comfort  and  security  that  most  of  us 
take  for  granted.  They  are  children  whose  parents,  for  a  variety  of  reasons, 
are  unable  or  unwilling  to  care  for  them.  Instead,  these  children  often 
ftnd  themselves  drifting  firom  home  to  home  in  foster  care.  They  live  every 
day  without  mothers  or  fathers  to  guide  them,  nurture  them,  and  tell  them 
that  they  are  special. 

Adoption  is  a  commonsense  solution  that  places  children  in  permanent 
homes  with  parents  who  will  offer  them  love  and  security.  National  Adoption 
Month  is  a  time  for  all  Americans  to  reflect  on  the  rewards  of  )oining 
children  who  need  families  with  adults  who  seek  the  responsibilities  and 
)oys  of  parenthood.  This  month  is  an  opportunity  to  celebrate  family,  espe- 
cially femilies  fonned  by  adoptions. 

Our  Nation  has  no  greater  responsibility  than  to  ensiue  that  every  child 
has  the  chance  to  live  up  to  his  or  her  God-given  potential.  We  can  help 
meet  that  challenge  by  identifying  a  permanent,  loving  fomily  for  every 
child  waiting  in  the  foster  care  system. 

Among  the  approximately  86,000  children  who  will  await  adoption  within 
the  next  few  years  are  tens  of  thousands  with  special  needs.  Many  of 
these,  through  no  fault  of  their  own,  wait  years  for  adoption.  Yet  when 
these  childroa  are  accepted  into  loving  family  environments,  they  can  bring 
the  same  joy,  affection,  and  love  to  their  adoptive  families  as  other  children 
bring: 

In  recent  years,  we  have  made  important  strides  in  encouraging  parents 
to  adopt.  I  have  signed  legislation  to  help  facilitate  adoptions  by  prohibiting 
discrimination  based  on  race  or  ethnicity  in  plac«nent  decisions,  increasing 
the  recruitment  of  adoptive  parents,  and  providing  a  tax  credit  to  families 
who  adopt  children. 

Much  remains  to  be  done,  however.  As  a  Nation,  we  must  continue  to 
work  to  remove  obstacles  to  adoption,  to  recruit  new  adoptive  families, 
to  offer  financial  incentives  for  placements,  and  to  provide  support  to  parents 
adopting  children  with  special  needs.  Nothing  should  stand  in  the  way 
of  providing  every  boy  and  girl  in  America  the  permanent,  loving  home 
each  of  them  deserves.  Children  are,  after  all,  our  country's  most  precious 
resource  and  our  most  important  responsibility. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  SUtes 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  St&tes,  do  hereby  proclaim  November  1996  as  National 
Adoption  Month.  I  urge  the  people  of  the  United  States  to  observe  this 
month  with  appropriate  activities  and  progranas  and  to  participate  in  efforts 
to  find  permanent  homes  for  waiting  children. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
six,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-first. 
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Proclamation  6948  at  October  29,  1996 

To  Modify  Provisions  on  Upland  Cotton  and  for  Other  Pur- 


cr 


By  the  PMaidaBt  of  tiie  United  States  of  America 

A  Proclamation 

1.  (a)  Presidential  Proclamation  6301  of  June  7,  1991,  implonented  import 
quotas  for  upland  cotton  by  adding  U.S.  note  6  and  subheadings  9903.52.01 
through  9903.52.20  to  subchapter  in  of  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("the  HTS"). 

(b)  U.S.  note  6(a)  to  subchapter  in  of  chapter  99  of  the  HTS  provides 
that  whenever  the  Secretary  of  Agriculture  ("the  Secretary")  determines 
and  announces  that  specified  conditions  relating  to  the  price  of  upland 
cotton  exist,  thwe  shall  be  in  effect,  as  of  the  effective  date  of  such  announce- 
ment, a  special  import  auota  applicable  to  upland  cotton  purchased  not 
later  than  90  days  after  the  effective  date  of  the  Secretary's  announcement 
and  entered  into  the  United  States  not  later  than  180  days  after  such  date. 
U.S.  note  6(a)  further  provides  that  a  new  180-day  qu(^  period  may  be 
established  that  overlaps  any  existing  quota  period  announced  under  paia- 
graph  (a)  of  the  note,  imless  a  quota  period  has  been  established  under 
paragraph  (b)  of  the  note. 

(c)  Subheadings  9903.52.01  through  9903.52.20  cover  entries  of  upland  cotton 
under  20  consecutively  numbered  announcements  by  the  Secretary  pursiiant 
to  U.S.  note  6(a).  Thus,  the  180-day  effective  period  of  a  special  upland 
cotton  import  quota  established  under  a  particular  announcement  may  still 
be  in  effect  M^en  the  same  announcement  number  may  be  assigned  with 
respect  to  a  different  but  overlapping  quota  pwiod. 

(d)  To  avoid  such  overlap,  and  to  permit  the  effective  administration  of 
these  quotas  by  the  U.S.  Customs  Service,  I  have  decided  that  it  is  necessary 
and  appropriate  to  provide  six  additional  HTS  subheadings  corresponding 
to  six  additional  announcements  by  the  Secretary. 

2.  (a)  Presidential  Proclamation  6641  of  December  15,  1993,  implemented 
the  North  American  Free  Trade  Agreement  ("the  NAFTA")  with  respect 
to  the  United  States  and  incorporated  in  the  HTS  the  tariff  modifications 
and  rules  of  origin  necessary  or  appropriate  to  carry  out  the  NAFTA. 

(b)  Article  303  of  the  NAFTA  provides  for  the  amoimt  of  customs  duties 
that  may  be  claimed  as  drawback  on  goods  originating  outside  the  NAFTA 
region  that  are  traded  between  the  NAFTA  Parties.  Article  307.2  of  the 
NAFTA  provides  that  each  Party  shall  grant  temporary  duty-free  admission 
to  specified  goods  when  imported  from  the  territory  of  another  Party,  regard- 
less of  the  origin  of  such  goods,  for  repair  or  altera^on.  Among  the  modifica- 
tions to  the  HTS  set  foi&  in  Annex  n  to  Proclamation  6641  was  a  new 
paragraph  (c)  of  U.S.  note  1  to  subchapter  Xm  of  chapter  98  of  the  HTS, 
which  was  intended  to  give  effect  to  the  provisions  of  Articles  303  and 
307.2  of  the  NAFTA  insofer  as  they  are  applicable  to  articles  to  be  repaired, 
altered,  or  processed  that  are  admitted  temporarily  free  of  duty  under  bond. 
Such  new  paragraph  (c)  does  not  reflect  clearly  that  the  provisions  of  Article 
307.2  of  the  NAFTA  apply  to  goods  imported  from  a  NAFTA  Party,  regardless 
of  their  origin,  for  repair  or  altoration. 
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(c)  Accordingly,  I  have  decided  that  it  is  appropriate  to  modify  paragraph 

(c)  of  U.S.  note  1  to  subchapter  XIH  -of  chapter  98  of  the  HTS  to  darify 
implementation  of  the  provisions  of  Article  307.2  of  the  NAFTA. 

(d)  Certain  provisions  set  forth  in  Annexes  to  Proclamation  6641  contain 
technical  errors  in  the  instructions  for  implementing  particular  modifications. 
To  clarify  the  intent  of  the  modifications  previously  proclaimed,  I  have 
decided  to  correct  such  technical  errors. 

3.  (a)  Sections  1102(a)  and  (e)  of  the  Omnibus  Trade  and  Competitiveness 
Act  of  1988  ("the  1988  Act")  (19  U.S.C.  2902(a)  and  (e))  authorize  the 
President  to  enter  into  trade  agreements  and  to  proclaim  such  modification 
or  continuance  of  any  existing  duty,  such  continuance  of  existing  duty- 
free or  excise  treatment  or  such  additional  duties,  as  he  determines  to 
be  required  or  appropriate  to  carry  out  any  such  trade  agreement.  In  addition, 
section  111(a)  of  the  Uruguay  Round  Agreements  Act  ("the  URAA")  (19 
U.S.C.  3521(aj)  authorizes  the  President  to  proclaim  such  other  modifications 
of  any  duty,  such  other  staged  rate  reduction,  or  such  additional  duties 
as  the  President  determines  to  be  necessary  or  appropriate  to  carry  out 
Schedule  XX-United  States  of  America,  annexed  to  the  Marrakesh  Protocol 
to  the  General  Agreement  on  Tarifb  and  Trade  1994  ("Schedule  XX"). 
Presidential  Proclamation  6763  of  December  23,  1994,  implemented  with 
respect  to  the  United  States  the  trade  agreements  resulting  from  the  Uruguay 
Round  of  multilateral  trade  negotiations,  including  Schedwe  XX. 

(b)  Certain  provisions  set  forth  in  Annexes  to  Proclamation  6763  contain 
technical  errors  in  the  instructions  for  implementing  particular  modifications. 
To  clarify  the  intent  of  the  modifications  previously  proclaimed.  I  have 
decided  to  correct  such  technical  errors. 

4.(a)  Presidential  Proclamation  6821  of  September  12,  1995.  established  a 
tariff-rate  quota  on  certain  tobacco  and  eliminated  tariffs  on  certain  other 
tobacco  by  adding  additional  U.S.  note  5  and  various  subheadings  to  chapter 
24  of  the  HTS.  Additional  U.S.  note  5  to  chapter  24  of  the  HTS  provides 
that  the  tariff-rate  quota  applies  to  the  aggregate  quantity  of  tobacco  entered, 
or  withdrawn  from  warehouse  for  consumption,  under  enumerated  HTS 
subheadings  from  specified  countries  or  areas,  except  that  products  of  Can- 
ada. Israel,  or  Mexico  are  not  permitted  or  included  under  such  quantitative 
limitation.  I  intended  that  tobacco  entered  with  claims  of  eligibility  for 
the  tariff  treatment  under  any  provision  of  chapter  98  of  the  HTS  and 
tobacco  entered  for  marketing  to  the  ultimate  consumer  as  hand-rolled  ciga- 
rettes would  not  be  counted  toward  the  in-quota  quantity  provided  for 
in  additional  U.S.  note  5  of  the  HTS. 

(b)  I  have  decided,  in  order  to  clarify  the  status  of  such  importations  with 
respect  to  the  tariff-rate  quota,  that  it  is  appropriate  to  modify  the  provisions 
of  additional  U.S.  note  5  to  chapter  24  of  the  HTS  to  ensure  that  such 
goods  are  properly  classified. 

(c)  Certain  provisions  of  the  HTS  were  modified  in  Proclamation  6821  to 
correct  certain  technical  errors  that  were  made  in  Proclamation  6763.  How- 
ever, an  error  was  made  in  the  spelling  of  a  chemical  in  Annex  II  to 
Proclamation  6821.  and  I  have  decided  to  correct  this  error. 

5.  (a)  Presidential  Proclamation  6857  of  December  11.  1995.  implemented 
with  respect  to  the  United  States  modifications  in  the  HTS  that  I  determined 
•  were  in  conformity  with  the  obligations  of  the  United  States  under  the 
International  Convention  on  the  Harmonized  Commodity  Description  and 
Coding  System  and  did  not  run  counter  to  the  national  economic  interest 
of  the  United  States. 

(b)  Such  proclamation  also  modified  the  rules  of  origin  set  out  in  the 
NAFTA  in  order  to  ensure  that  the  tariff  and  certain  other  treatment  accorded 
under  the  NAFTA  would  continue  to  be  given  to  NAFTA  originating  goods. 

(c)  Certain  provisions  set  forth  in  Annexes  to  Proclamation  6857  contain 
technical  errors  in  the  instructions  for.  implementing  particular  modifications. 
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To  clarify  the  intent  of  the  modifications  previously  proclaimed,  I  have 
decided  to  ccKTBct  such  technical  errors. 

6.  Section  604  of  the  Trade  Act  of  1974,  as  amended  ("the  1974  Act") 
(19  U.S.C  2483),  authorizes  the  President  to  embody  in  the  HTS  the  substance 
of  the  relevant  provisions  of  that  Act,  and  of  other  Acts  affecting  import 
treatment,  and  actions  thereundw,  including  the  removal,  modification,  con- 
tinuance, or  imposition  of  any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  imder  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  section 
604  of  the  1974  Act,  sections  1102(a)  and  (e)  and  1206(a)  of  the  1988 
Act,  sections  201  and  202  of  the  North  American  Free  Trade  Agreement 
Implementation  Act  (19  U.S.C.  3331  and  3332),  sections  111(a)  and  423 
of  the  URAA  (19  U.S.C.  3521  and  3621),  and  section  136(b)  of  the  Federal 
Agriculture  ImiHovement  Act  of  1996  (7  U.S.C.  7236)  do  proclaim  that: 

(1)  Subheadings  9903.52.21  through  9903.52.26,  as  set  fcnrth  in  Annex 
I  to  this  proclamation,  are  hereby  inserted  in  numerical  sequence  in  sub- 
chapter in  of  chapter  99  of  the  HTS,  and  shall  become  effective  with  respect 
to  articles  entered,  or  withdrawn  from  warehouse  for  consumption,  as  of 
the  dates  and  under  the  terms  that  may  be  set  forth  in  the  Secretary's 
special  quota  announcements  pertaining  to  such  subheadings. 

(2)  In  order  to  clarify  the  intent  of  modifications  previously  proclaimed 
in  certain  Annexes  to  Proclamations  6641,  6763,  6821.  and  6857.  the  HTS 
and  the  Annexes  to  such  proclamations  are  modified  as  provided  in  Annex 

"  n  to  this  proclamation. 

(3)  The  modifications  made  by  the  Annexes  to  this  proclamation  shall 
be  effective  on  the  dates  set  forth  in  such  Annexes. 

(4)  Any  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  and  provisions  of  this  proclamation  are 
hereby  superseded  to  the  extent  of  such  inconsistency. 

(5)  This  proclamation  shall  be  effective  upon  publication  in  the  Federal 


IN  WITNESS  WHEI^OF.  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
six,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-first. 


(XjalUjCiL*AA<rtVAiuA^^ 
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Aonax  I 


Modification*  to  tb*  BTS  with  r*«p*ct  to  di* 
Sp«cl*l  laport  Quot*  for  Upland  Cotton 

Bff*cttv*  **  of  th*  d*t*  of  publication  of  th||  BFTIrlWH^lon  In  th*  FmdmrMl 
RtMltCK.    th*   follg<fin«  n*w  orovlalon*  ar*  h*r*bT  lnaart*d  In  m—rlcal 
t*qvnc*  In  subchaofr  III  of  chaot*r  »9  of  di*  HTS.  with  tlia  l«naua»* 
lna*rt*d  In  th*  colui*  .ntltlmd  ■Itom^ln./^uhh^^^ny      -Ai-^^d*  D**crlotioHV 
and  'Quota  OuantltrV    r**i»*ctl^W. 

Th*  HTS  la  aodlflad  a*  provldad  In  this  annMi,  with  br*ck*t*d  ■att*r  lnclud«d 
Co  a«alst  In  th*  und*r*tandln8  of  proclalaod  aodlf Icatlona . 

OtociiitiiMOTdlni  M|r  •Omt...!] 

"VW.SS.n  Krrtiw*  aid  MCar«*  pir— w»  to  Om 

tacratary  mt  AfrlaulnrWa  ipacUl  Cattvi 

li^ort  *M>ta  Irwiiwt— HI  ■uniir  ^^ Tka  «w«t<ty  ipwiflad  In  audi 

VM8.S2.22  >wi*Mi<  Mrf  Mitaratf  puraaant  t*  dM 

•acratary  al  AfrtaidtMra'a  i^aafal  Cuttm 

lapTt  Quata  liwiiwi—nt  a^ir  22 nia  ^Mttlty  ipaclflad  <n  tudi 

**aa.S2.ZS  Pvrtkmm*  and  aNara*  purmmmit  to  tko 

taaroiary  of  «ar<aultur«'a  aj^OBiai  Cottm 

l*pirt  aita  Mnwtw— W  ■>a*ir  a Tha  qtantlty  i^Mlfia*  In  Midi 

*N9-U.M  mrrtiMii  «n*  Mtora*  purauaM  to  tiM 

•acratary  of  A*r1eii(tura«a  Ipaclal  CaCMn 

Hpart  iwta  HHHiiwaiint  luitir  at ma  «Mtlty  ipaelflad  in 

ftn.Si.a  HrrtHii  Mi  wtara*  pyravMit  ta  tka 

»*ratanr  af  Agrlcuttura'a  Ipacial  G*ttOT 

lipart  *Mta  iiwaiwr— wt  Sia^ar  25 Tka  *Mntlty  ^acfflad  In  i 

*tta,i2.»  Hjdma*  aii  mtora*  pur  own  to  tha 

•tratary  o«  Aarfeultura'o  l*aela(  Cattan 

laport  *M»ta  liwiiwr»w»  ■uniir  U IIm  tpwitlty  apacif  lad  In 


AMMX   II 

S*ctlon  A.  Hodlflcatlon*  to  tha  HTS. 

a),  gftf^ti^  iriU>  r*»p*ct  to  artlcl**  *nf r*d.  or  withdrawn  fro«  war*hou»* 

for   conatttlon      ^  yy    ^f^^y   l§m*r^   1      1»»*- 

(a).   In  th*  additional  U.S.  not**  to  (action  ZI  llatod  b*low,  th*  *xpr*a*lon 
•Inport*  froa  Can*da'  la  d*l*t*d  «h*r*v*r  It  appaar*  In  aueh  not*  and  th* 
*xpr*salon  'articl**  th*  product  of  Can^'  1*  ina*rt*d  In  ll*u  th*r*of . 


additional  U.S. 
additional  U.S. 
additional  U.S. 


iK>t*  3(a) 
not*  3(f) 
not*  4(a) 


additional  U.S.  nota  4(c) 
additional  U.S.  not*  5(a) 
additional  U.S.  nota  5(c) 


(b).   In  tha  additional  U.S.  nota*  to  Saction  XI  li*t*d  b*low,  th*  *xpr***ion 
"laport*  froB  ttexlco-  1*  d*l*t*d  wh*r*v*r  it  appaar*  in  such  not*  and  tha 
*xpr*asLon  "artlcl*a  th*  product  of  lUxlco"  is  in**rt*d  in  li*u  tboraof. 


additional 

U. 

S. 

not* 

3(b) 

additional 

U. 

,s. 

not* 

3(c) 

additional 

U. 

S. 

not* 

3(d) 

additional 

U. 

S. 

not* 

3(*) 

additional 

U. 

S. 

not* 

3(g) 

additional  U.S.  not*  4(b) 
additional  U.S.  not*  4(d) 
additlottal  U.S.  not*  S(b) 
additional  U.S.  not*  5(d) 


(c).  Subdivision  (c)  of  U.S.  not*  1  to  subchaptor  XIII  of  chaptor  98  of  th* 
HTS  is  aodlf l*d  by  ina*rtlng  th*  *xpr*sslon  ",  for  procossing,'  aftar  "iiqtortad 
into  th*  Unlt*d  Stat**'. 
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'  Amax  II  (eentinuad) 

SoctionA.     Modif icatlona  to  tfaa  HTS.      (eon.) 

(2).     Bty*ctiv  widi  r*apact  to  articla*  *ntac*d.  or  withdrawn  fro«  warrtwua* 
for  con«uM>tion.   on  or  aftar  January  1.   1995: 

(a).     G*n*ral  nota  7(d>(ii)   is  dal*t*d. 

(b).  Th*  additional  U.S.  not**  to  th*  chaptai^  listad  b*low  ar*  aodifiod  by 
d*l*tinc  tb*  «9r***ion  "inports  froa  Maxico"  whorevor  it  appaar*  and  lna*rtlng 
th*  *xpr***ion  "•rtid**  th*  proSbct  of  Moxico"  in  li*u  th*r*of . 

To  chaptar  18: 

additional  U.S.  not*  1  — 

additional  U.S.  not*  2 

-  additional  U.S.  not*  3 

To  chaptor  19: 

additional  U.S.  itot*  2 
additional  U.S.  not*  3 

Additional  U.S.  note  5  to  chaptar  20 

To  chaptar  21: 

additional  U.S.  nota  4 
additional  U.S.  not*  5 

Additional  U.S.  not*  2  to  chaptor  23 


To  chaptar  4: 

additional  U.S. 

not* 

S 

additional  U.S. 

not* 

6 

additional  U.S. 

not* 

7 

additional  U.S. 

not* 

8 

additional  U.S. 

not* 

9 

additional  U.S. 

not* 

10 

additional  U.S. 

not* 

11 

additional  U.S. 

not* 

12 

additional  U.S. 

not* 

14 

additional  U.S. 

not* 

16 

additional  U.S. 

not* 

17 

additional  U.S. 

not* 

1«U) 

additional  U.S. 

not* 

19 

additional  U.S. 

not* 

20 

additional  U.S. 

not* 

21 

additional  U.S. 

not* 

22 

additional  U.S. 

not* 

23 

additional  U.S. 

not* 

25 

Additional  U.S.  not*  2(b) 

to  chaptar  12 

Additional  U.S.  not*  8  to 
chaptar  17 


To  chaptar  52: 
additional  U.S. 
additional  U.S. 
additional  U.S. 
additional  U.S. 
additional  U.S. 
additional  U.S. 


not* 
not* 
not* 
not* 
not* 
not* 


5 

6 
7 
8 

9 
10 


(c).  Subparagraph  (b)(iT)  of  additional  U.S.  nota  5  to  chaptar  17  1* 
■odifiad  by  dalating  tha  as^rassion  "iaperts  froa  thos*  eountrios  or  araaa" 
wharavar  it  appaar*  and  inaarting  tttm   *xpr***ion  "articla*  tha  product  of  tlioa* 
eountri**  or  araaa"  in  liau  diaraof . 

(d).  Tha  additional  U.S.  nota*  to  chaptar  52  li*t*d  b*low  ar*  nodifiod  by 
d*l*tinc  th*  *xpr***ion  "laport*  froa  countriaa  or  araa*"  wh*r*v*r  it  appears 
and  inaarting  dia  axprassion  "artielas  di*  product  of  eountrios  or  aroaa"  in 
liau  thereof. 

additional  U.S.  note  5 
additional  U.S.  note  9 

(e).  The  additional  U.S.  notes  to  chapter  52  listed  below  are  aodified  by 
deleting  the  expression  "laport*  froa  eountri**  or  ar*as'  wfa*r*v«r  it  *pp*ars 
and  inaarting  tb*  *xpr*ssion  "Artiel**  tfa*  product  of  eountrios  or  areas"  in 
liau  tliaraof . 

additional  U.S.  note  6 

additional  U.S.  not*  7 

additional  U.S.  not*  8 

additional  U.S.  twt*  10 


(f).  Th*  Rat**  of  Duty  2  eoluan  for  subhoading  1806.20.83  1*  aodlf i*d  by 
d*l*tlng  th*  rat*  of  duty  aet  forth  in  *uch  eoluan  *nd  iitssrting  "62.lC/kg  + 
10%"  in  ll*u  th*r*of . 
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AnMX  II  (coacLiaMd) 
8«ccion  A.  Modiflc^tloM  to  tli«  HT8.   (eon.) 


(2).   Hfoctiv  with  r— poct  to  artlclM  «nf  rod,  or  wlthdrim  fro«  wmrohou— 
f7T   traWPtlTB.  -m  or  •gf  r  JmiHrr  1.  IW*   (con.) 


(S).  ItM  Batoa  of  Duty  1  Spoclal  oubcoluan  for  mihhoadlngs  2106.90.52  and 
2106.90.54  la  aodlflod  by  doUting  tho  syabol  ■XL-  froa  tho  {Mrontfaosos 
followlnf  cho  oxprosalon  "Tho  rata  appllcabla  to  tha  natural  Julca  In  heading 
2009*  and  Inaorting  tha  aydbol  "IL",  alphabatically,  in  tha  parenthaaaa 
following  tho  Froa  rata  In  aueh  aubcolti 


(h).   Iha  article  daaeription  for  8ubhe«dlng  2933.90.58  la  aodifled  by 
deleting  'Closapine;"  froa  aueh  deacrlption. 

(1).   The  erticle  deacrlption  for  aubheeding  2934.90.07  la  aodified  by 
deleting  '(Fenoxaprop  ethyl)"  and  inaerting  '(Fonoxapr op-ethyl)'  in  lieu 
thereof. 

(J).   The  article  daaeription  for  aubheading  3808.30.05  ia  aodified  by 
deleting  "(Fenoxapropethyl)"  and  inaerting  "(Fenoxeprop-ethyl)"  in  lieu  thereof. 

(k) .   The  article  deacrlption  for  aubheading  9906 .29.21  ia  aodified  by 
deleting  -2933.39.42"  and  inaerting  "2933.39.41"  in  lieu  thereof. 


(1).   The  Interaediate  Cbaale*la  for  Dyea  Appendix  to  the  RTS  ia  aodified  by 
deleting  the  chealcel  naaa  Hated  in  Coluan  A  below  and  inaerting  in  lieu 
thereof  tha  chaaloal  noM  listed  in  Coluan  B  below. 


AcataBida.  B-ii-aBiniptHvD-a-aMtiyl- 

la-Miplna. 

■■■■■In*,  I,e-eiclilar«-4-nitf«- 

•.  >-clil*r«-4-fHtre- 

•,  t-ditare-l-Ctrl f luorcMtiiyt )- 


NB.  >  eitlwy  4-nltre- 


i4m,  «-(«-aMl>yt-2-bMMklHelyt)- 
■we«HMliw,  S-nftr»- 
tmmmmmtm.  »-<trtflwr—Tim)- 
1.4-aOTMm  dlautfanic  acid,  2-«rin*- 
Unamm  MMfwitc  acM.  i-chlara-l-M.S- 

dfliydra-S-eMlqr(-S-«M-1l-prraMl-1-vl)- 
n.1'-aiplMnrU-4.4'dleriiia.  S.X'dteatlMiiy- . 

dfhydraeklarlda 
•utanarflalc,  aeacyl-,  dtaathyl  aatar 
Z-mttmOmlmmmAHnlc  acid.  S-Mrina-. 

BMwaaalta  aalt 
I.S-IMitiMlaM  d1aii(f«»<c  acid.  2-arfn»- 
1,S-aMitlM(«na  diaulfantc  acid,  4-MlNa-S- 


2-aarktlM(«Nauflf«n1c  acid,  A-ertM-r-kydrMv 
2-aaplitlMlMiaaulfanlc  acM,  7-(acacytwiM-4- 


1,1-  aMimetwiaautfwtlc  acid,  7-liy*«ay-, 

pataaalw  aalt 
1,S,«-«i^tka(«m  trlaulfontc  acid.  7-ealna- 
1.3.4  M^tlialana  triaulfanic  acid.  7-Mlna-, 

dIaMMtlta  aalt 
1.3.4  la^diatw  trIaiMfanle  acid,  7-erina-, 

diaadltaaelt 
1,3.4  aa^ktketma  triaulfanic  acid,  7-arina-. 

aadita  aalt 
l-U^tfcalanaHlfanic  acid.  «-liy*«Ky-, 

aampataaaita  aalt 
1-«apMlMlMlf«ilc  acid.  t-(ptianrtMina)-, 

■onaaadiue  salt 
iptra(lafleanM#uran-1(Sa).  9'-CManMiMfd-3-ana. 

3'  .4'  -bia(atlivlMina)-2'7'  -di  • 


la,  ■-(4-1 


>-■■ 

1»->iiplwa, 

Ina,  2,«-diclilar*-4-nitra- 
ilna,  2-ciilara-4filtf<a- 
im,  4-dilafe-»-<trlfluaf— tli»t>- 


ilna,  2  eatfcwqr  4-nitro- 

ina,  ■-oatiiyl- 

lina,  4-(*-aatM-2-b«iiodiia(o(yl)- 

itfia,  3-nitra- 

lina,  2-(triflaMrMetlnrl>- 

iaelfanlc  acid,  2-iBina- 
tfanlc  acid.  4-cklara-3-(4,S- 
dtliy*e-S-«Miirl  -S-«ea-  M-pyratal  - 1  -yt  )• 
I1.1'-aipiMnyl]-4.4'-dlaeina,  3.3'-dlBatlio»y  . 

dUirdfaalilTidi 
■utaiMdlalc  acid,  acatyt-,  dieatliyl  aatar 
2-Siffcellal wwaul f anic  acid.  S-aaina-, 

■MMaadiuB  aalt 
1.S-MpMwlaNadlaul«an<c  acid.  2-aeina- 
1,IHaplMMlanadlaulfan«c  acid,  4-Mlna-9- 


fanic  acid.  4-ert  w  7'liydr— y • 
fanic  acid,  7-(aeacytaeine)-4- 


air 


I.SHMphthalaHMHlfonic  acid.  7-ltydraicy- . 

pataaaiia  aalt 
1.1,«  aaplniialanatriaul fanic  acid.  7- 
1,3,4  aaptitlMlanatrlaulfantc  acid,  7- 

d1«MW«lt«  aalt 
1.3,4  aipktiMlanatriaulfanie  acid,  7-Mina-, 

dtaadlta  aalt 
1,3,4  MipMkalanaCriaulfanic  acid.  7-Miiw, 

aadlia  aalt 
l-aapHMwIamul funic  acid,  4-liydr«ay-. 

BMapataaalia  aalt 
1-M*IMiialaMaulfanlc  acid.  8-(|<ianylaelna)-. 

aonattdlMi  aalt 
»irat1ai>w>Mfuran-1(3ll),»'|WO-MwtMig-3-ana, 

3'  .4'  -Ma(atliylMlna)-2'  .7'  -dieatliyl  • 
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Annex  II   (continued) 
Section  A.     Modifiemtiona  to  tha  HTS.      (eon.) 

(3>.      KftCttV  with  respect  to  Tticlea  enterad.   or  withdrawn  froa  w^rehouee. 
for  eon»v)tion  on  or  after  Santaaber  13.   1995: 

Additional  U.S.   note  5  to  chapter  24  is  aodifiad  as  follows: 

(a) .     paragraph  (b)   of  such  note  is  delated  and  the  following  new  paragraph 
(b)   is  inserted  in  lieu  thereof: 


"(b)     The  atMMadlrwt 
(1)  praducta  of 


in  adbdlvlalan  (a)  af  tlila  note  alMU  net  tneludf  • 
,  larael  ar  Naalco,  or 


(ii>   any  quattitiaa  of  tobacco  for  Hkidi  duty  traatnont  ia  claiaad  undM-  any  prevlaion  af 
98  of  tliio  sciMdula. 

aid  no  aucti  artictaa  itMll  be  claaalflaMa  In  wdi  luMnadir^." 

(b).      a  new  paragraph  (e)   is  added  to  such  note  as  follows: 

"(a)  For  purpeaoo  of  thio  diapCar.  fqpertad  tobaceea  tiiat  are  uaad  to  pr opera  citaraCta  tobaceoo  for 
aarkatini  to  tka  wltfaata  tonatw  to  aaka  hand-rallad  cisarattao.  are  conaidorad  to  bo  totaaeeo 
to  bo  UMd  in  producta  odiar  tiian  eiiarattoa." 

.(*).     Effective  with  respect  to  articles  entered,   or  withdrawn  froa  warehouse 
for  ronsimntion.  on  or  after  January  1.   1996: 

(a).     Modifications  to  the  tariff  classification  rules   ('TCBia')  of 
subdivision  (t)  of  general  note  12: 

(i).  TCR  9(B)(1)  for  chapter  29  is  aodified  by  deleting  froa  such  rule 
"60  per  cent"  and  inserting  "60  percent"   in  lieu  thereof. 

(ii).     TCR  9(B)(2)   for  chapter  29  is  aodified  by  deleting  froa  such  rule 
"50  per  cent"  and  inserting  "50  percent"  in  lieu  thereof. 

(ill).     TCR  195  for  chapter  84  is  aodified  by  deleting  froa  such  rule 
"itea  8471.60.52  or"  and  inserting  "Iteas  8471.60.52  or"  in  lieu  thereof. 

(iv).  Subparagraph  (b)  of  chapter  rule  5  for  chapter  85  is  aodified  by 
deleting  froa  stich  rule  "cathode-ray  picture  tube"  and  inserting  "cathode-ray 
television  picture  tube"   in  lieu  thereof. 

(v)  .      TCR  85  for  chapter  85  is  aodified  by  deleting  froa  such  rule   "except 
froa  tariff  iteas  7011.20.10  and  8540.91.15."  and  inserting  in  lieu  thereof  the 
following: 

■^eera  ttian  ono  of  tiw  falloirini: 

(A)  tariff  ftoB  7011.20.10, 

(B)  tariff  ftoa  8540.91. IS." 

(vl) .     The  tariff  itea  rule  iaaediately  following  TCR  85  is  aodified  by 
deleting  froa  such  rule  "except  froa  tariff  iteas  7011.20.10  or  8540.91.15."  and 
inserting  in  lieu  thereof  the  following: 

"man  tkm*  ona  af  tha  folloHlns:  — 

(A)    tariff  itaa  7D11.20.10, 
(S)    tariff  itaa  8540.91. IS." 
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Annex  II  (continued) 

Section  A.   Modlflcetione  to  the  HTS.   (con.) 

(4).  Effective  with  reeoect  to  er tides  entered,  or  withdrawn  froa  varehouse 
for  coneuMPtlon.  on  or  after  Janwrv  I.  1996:   (con.) 

(a).   Modifications  to  the  tariff  classification  rules  ("TCRs")  of 
subdivision  (t)  of  general  note  12:   (con.) 

(vil) .   TCR  86  for  chapter  85  is  nodlfled  by: 

(A),      deleting  froa  such  rule  "Iteu  8540.12.10,    8540.12.50  or 
8540.12.99"   and  inserting  "Iteas  8540.12.10  or  8540.12.50"   in  lieu  thereof. 

(B).      deleting  froa  such  rule  "froa  tariff  iteas   7011.20.10  or 
8540.91.15."  and  inserting  in  lieu  thereof  the   following: 

"■or*  than  ont  of  th«  folloMlne: 

(A)  tariff  Itw  7011.20.10, 

(B)  tariff  ItM  aS40.91.15." 

(viil) .   TCRs  92A(A)  and  92K(A)  for  chapter  85  are  aodif led  by  deleting 
"subparagraph  (b)"  and  inserting  "subparagraph  (B)"  in  lieu  thereof. 

(ix).  TCR  92C.  the  tariff  Itea  rule  iiaedlately  following  TCR  92C,  and 
TCR  92D  for  chapter  85  are  all  aodif led  by  deleting  froa  such  rules  "froa  tariff 
iteas  7011.20.10  or  8540.91.15."  and  Inserting  in  lieu  thereof  the  following: 

■■or*  than  on*  of  tti*  foUowfns: 
(A)  tariff  lt«a  7011.20.10. 
(■)  tariff  1t«i8S«0.91. 15." 

(x) .   TCR  92L  for  chapter  85  is  aodif led  by  deleting  froa  such  rule 
"tariff  iteas  7011.20.10  or  8540.91.15 
following: 


and  inserting  in  lieu  thereof  the 


"■or*  than  ona  of  th*  followins: 

(A)  tariff  itaa  7011.20.10, 

(B)  tariff  itaa  8S40.91.15." 

(xi) .      TCR  92D  to  chapter  85   is  aodif led  by  inserting  ianediately 
preceding  such  TCR  the   following  tariff  itea  rule: 

-Tariff  itaa  rut*:     Th*  followirv  rul*  appH—  to  a  good  of  tariff  itam  8528.21.41  or  8528.21.42 
incorporating  a  pictur*  tub*  of  tariff  {t«M  8540.12.10  or  8540.12.50  that  incorporataa  a  glaaa 
panal  r*f*rr*ci  to  in  subparagraph  (b)  of  not*  5  to  chaptar  85  and  a  glass  cons  providad  for  in 
tariff  itaa  7011.20.10." 
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II  (oofrtiiiaMd) 


SMitlon  A.     iiodlf letltmi  tff  tht  HTff        (eon.) 

(4).     Iffaeti^  with  raaneet  to  articles  entered,  or  withdrsiro  froa  werehewse 

firr  iTimry»tlTni  vn  n  ■ffftrr  Jmaarr  1.  IW*  (eon) 

(b).  Subhaadlngs  4412.13.30  and  4412.13.55  ara  auporaadMl  by  tbm  following, 
with  braekated  aattar  Ineludad  to  aaaiat  in  tiia  understandiqg  of  tfaa  proclalaad 
■odlfication: 


INyiMd....t] 

IFlyMsad...!] 

OHth  at  iMst  «m  autw  aly...il 

, 

DM  wrfaea  Mwrari,...:] 

"OdMr* 

4412.tS.40                                                Mtfc  at  t«Mt  ona  outw- 

ptr  af  tha  fatlmlna 

traplcal  Moedi:    tmrt 

U4  mrmm,  u^  a«a 

Nvami.  latta  La«n, 

tl^,  Lhaa.  tUmmt. 

OhMha.  Aeajw 

d'Afrl«^,  Siprtli. 

Vfrala.  mtrnmnr. 

MIsMnara  tft  ftra. 

fatlMwirira  di  ate  wr 

MiMMriratfiBna 

.   « 

rrM  (A*.C4.i. 
IL,J,NO 

4412.13.W                                                OdMT 

.  n 

frm  W.CkAi 

IL,J,I«) 

4412. 15.M 


Mtfc  at  laaat  4nt  outar  ply 
•f  tka  fatlairina  traplcal 


LIgit  lad  Narantf ,  Uklta 
UMH.  Slpo,  LlAa,  OmuiI 
Obacha,  Aeajau  d'Af  rl^m, 
tipalll.  Virola. 
Paliaawdr* 
taliaaaidra  da  RIa  or 
Mill 


U12. 13.90 


Fraa  (**.Ck.E, 
IL.J.IK) 


40B 


Confonlng  ehanga:  Ganaral  not*  4(d)  to  th*  HTS  is  aodif  led  by  delating 
"4412.13.30  Brazil :  Indonesia-  and  -4412.13.55  Brazil;  Indonaala-  and  Inserting 
-4412.13.40  Indonesia-,  -4412.13.50  Brazil;  Indonesia".  "4412.13.60  Indonesla" 
and  -4412.13.90  Brazil;  Indonaala"  In  lieu  tiiereof. 


(c).  The  text  IsMdiataly  superior  to  subheading  4412.22.10  Is  aodif  led  by 
deleting  "clear  surface  covered-  and  Inaerting  -surface  covered-  In  lieu 
thereof. 


(d).  The  Rate*  of  Duty  2  colun  for  auUieadlng  6115.93.90  is  nodlfled  by 
deleting  the  rate  of  duty  aat  forth  In  aueh  coluam  and  inserting  "72%"  In  lieu 
thereof. 

(e).  Additional  U.S.  note  2  to  chapter  84  la  aodif lad  by  deleting  the  ph: 
"prlntera  of  subheading  8471.92"  and  inserting  the  phrase  "printers  of 
subheading  8471.60"  In  lieu  thereof. 

(f).  The  article  deacrlptlon  for  std>headlng  8529.90.53  is  ■odlfled  by 
deleting  -auUieadlnga  8528.10.61,  8528.10.63,  8528.10.67  and  8528.10.69"  and 
inserting  "subheadings  8528.12.62,  8528.12.64,  8528.12.68.  8528.12.72. 
8528.21.55.  8528.21.60.  8528.21.65.  8528.21.70.  8528.30.62.  8528.30.64, 
8528.30.66  and  8528.30.68"  In  lieu  thereof. 


(g).   Subheading  9905.15.10  la  deleted. 
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Annex  XI   (contimMd) 

Section  A.   Modlflcationa  to  the  HTS.   (eon.) 

(5).   Effective  with  respect  to  artlclee  entered,  or  withdrawn  frow  warehouse 
for  conaurotion.  on  or  after  July  15.  1996: 

Subchapter  IV  of  chapter  99  of  the  HTS  is  aodlfled  by: 

(a),   deleting  subheadings  9904.02.18  through  9904.02.26,  inclusive,  and  the 
superior  text  "Other  than  processed  and  the  product  of  the  European  Cosaunity 
(Auatria,  Belgiua,  Oemaark,  Finland,  France,  the  Federal  Republic  of  Germany, 
Greece,  Ireland,  Italy,  Luxaabourg,  the  Netherlands,  Portugal,  Spain,  Sweden, 
and  the  United  Kingdoa) : "  iasediately  prior  to  subheading  9904.02.18. 

(b).  deleting  the  sxiperior  text  "Other:"  iaeedlately  prior  to  subheading 
9904.02.27  and  aligning  the  indent  level  for  the  article  descriptions  of 
subheadings  9904.02.27  through  9904.02.35.  Inclusivie,  wit^  the  article 
deacription  for  subheading  9904.02.17. 

(c).   deleting  subheading  9904.02.36  and  the  superior  text  "Boneless  (other 
than  proceased),  provided  for  in  stibheadings  0201.30.80  or  0202.30.80  and  the 
product  of  the  European  Cuesaiiitty  (Austria,  Belgiuei,  Denaark,  Finland,  France, 
the  Federal  Republic  of  Geraaoty,  Greece,  Ireland,  Italy,  Luxaabourg,  the 
Netherlanda,  Portugal.  Spain.  Sweden,  and  t^  United  Kingdoa):"  and  "If  entered 
during  the  effective  period  of  aafeguarda  based  upon  quantity  announced  by  the 
Secretary  of  Agriculture:"  preceding  auch  subheading. 

(d).   deleting  the  article  description  for  subheading  9904.02.37,  and 
inserting  "If  entered  during  the  effective  period  of  safeguards  baaed  upon 
quantity  announced  by  the  Secretary  of* Agriculture"  aligned  at  the  saae  level  of 
indent  for  the  article  deacription  for  subheading  9904.04.39. 

(6).  Effective  with  respect  to  articlea  entered,  or  withdrawn  froa  warehouse 
for  conauaotion.  on  or  after  Noveaber  1.  1996: 

General  note  4(d)  to  the  HTS  is  aodlfled  by  deleting  "3604.10.00  India"  and 
inserting  "3604.10.10  India"  and  "3604.10.90  India"  in  lieu  thereof. 

(7).   Effective  with  respect  to  articles  entered,  or  withdrawn  froa  warehouae 
for  consuaption.  on  or  after  January  1.  1997: 

(a).   The  article  description  of  subheading  9905.73.07  is  aodlfled  by 
deleting  "7306.60.10  or"  froa  such  description. 

(b).   Subheading  9905.73.16  is  deleted. 

(8).   For  the  following  subheadings,  the  Rates  of  Duty  1  Special  subcoluan  Is 
aodlfled  on  January  1  of  each  year  in  the  table  below  bv  deleting  the  existing 
rate  of  duty  preceding  the  avabol  "CA"  in  parentheses  and  inserting  in  lieu 
thereof  the  rate  of  duty  specified  in  the  table  below  for  such  year. 


HTS 

Subheading 

1995 

1996 

1997 

1998 

0406.90.59 
2106.90.48 
2106.90.58 

4.5% 

2 .  7C/liter 

1.8% 

3% 

1.8C/liter 
1.2% 

1.5% 

0.9C/liter 

0.6% 

Free 
Free 

Free 
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■^     Annex  II  (continued) 
Section  A.  Modifications  to  the  HTS.   (con.) 

(9).   For  subhaadinga  0406,90.59  and  5402.41.90.  the  Rates  of  Duty  1  Special 
subcoluan  is  aodlfled  on  January  1  of  each  year  in  the  table  below  bv  deleting 
the  existing  rate  of  duty  preceding  the  sv^ol  "MX"  in  parentheses  and  inaertlnf 
in  lieu  thereof  the  rate  of  duty  specified  in  the  table  below  for  such  va*r. 


NTS 
tuUMsdira 

1995 

1996 

1997 

1996 

1999 

^UUU 

2001 

2002 

208S 

0406.90.S9 
5402.41.90 

12% 

7.2X 

10.SX 
S.U 

9X 
3.6X 

7.5X 
1.8X 

6X 
FrM 

4.5X 
FrM 

sx 

FrM 

1.SX 
FrM 

FrM 

FfM 

Section  B.  Modifications  to  Sections  A.  D  and  F  of  the  Annex  to  Pr«>-i«««»««r 
6763  of  Deceaber  23.  1994. 

(1) .  Modifications  to  Section  A: 

(a).   Itea  (144) (a)  in  auch  section  is  aodlfled  by  deleting  froa  ttim 
article  description  for  subheading  2933.90.06  the  article  "a-Butyl-a-(4- 
chlorophenyl)-lH-l,2,4-trlazole-l-propanenitlle  (Myclobutanil) ;  and"  and 
inserting  "a-Butyl-a- (4-ehlorophenyl) -lH-1, 2 .4-triazole-l-propanenitrile 
(Myclobutanil);- and"  in  lieu  thereof. 

(b).   Itea  (338) (a)  in  such  section  is  aodlfled  by: 

(i).   froa  the  Rates  of  Duty  1  General  subcoluan  for  subheading 
9106.90.75  deleting  the  rate  "3.9%  on  the  apparatus  +  5.3%  on  the  battery"  and 
Inserting  "3.9%"  in  lieu  thereof. 

(11).   froa  the  Rates  of  Duty  1  Special  subcoluan  for  subheading 
9106.90.75  deleting  the  rate  "1.1%  on  the  apparatus  +  1.5%  on  the  battery 
(CA)"  and  inserting  "1.1%  (Cy^)"  in  lieu  thereof. 

(2).  Modifications  to  Section  D: 

(a).  For  subheading  2009.30.10  in  such  section,  the  years  1995  throu^ 
2004,  inclusive,  are  aodlfled  by  deleting  "/liter"  and  inserting  "/kg"  in  lieu 
thereof. 

(b).  For  subheading  2206.00.30  in  such  section,  the  years  1995  through 
2004,  Inclvwlve,  are  aodlfled  by  adding  the  expression  "on  ethyl  alcohol 
^  content"  after  "pf.  liter". 

(3).  Modlflcationa  to  Section  F: 

(a).  For  subheadings  2103.90.72,  2103.90.74,  2103.90.80  and  2103.90.90  in 
such  section,  the  year  1997  Is  aodlfled  by  deleting  "1.7%"  and  inaerting 
"0.7%"  in  lieu  thereof. 

(b).  For  subheadings  6217.10.10,  6217.10.90,  6217.90.10  and  6217.90.90  in 
such  section,  the  years  1996  and  1997  are  aodlfled  by  deleting  "2.6%"  and 
"1.3%",  respectively,  and  inaerting  "3.1%"  and  "1.5%"  in  lieu  thereof. 
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Annex  II  (continued) 

Section  B.  Modifieatlone  to  Sectione  A.  D  end  F  of  the  Annex  to  ProrleiMrlon 
6763  of  DeceiJ>er  23.  19»4.   (con.) 

(3).  Modiflcatlone  to  Soctlon  F:   (con.) 

(c).   For  eubhoAdlns  9106.90.55  in  eueh  eection.  the  years  1996  end  1997 
are  nodlfied  by  deleting  "0.7%  on  tiie  apparatue  1%  on  the  battery"  and  "0.3% 
on  the  apparatus  0.5%  on  the  battery",  respectively,  and  inserting  "0.7%  on 
the  apparatus  -i-  1%  on  the  battery*  and  "0.3%  on  the  apparatus  -f  0.5%  on  the 
battery"  in  lieu  thereof. 

(d).  For  subheading  9106.90.75  in  such  section,  the  years  1996  and  1997 
are  Modified  by  deleting  "0.7%  on  the  apparatus  1%  on  the  battery"  end  "0.3% 
on  the  apparatus  0.5%  on  the  battery",  respectively,  and  inserting  "0.7%"  and 
"0.-3%"  in  lieu  thereof. 


Section  C.  Modification  to  Section  B  of  A"Tf^  |T  «•»  fX'^l 
Septeaber  12.  1995. 


tion  6821  of 


I  tea  (7)  in  section  B  is  aodlfied  by  deleting  such  Itea  and  inserting  the 
following  new  itea  which  should  read  as  follows: 

"(7)  The  article  description  for  subheading  2934.90.70  is  nodified  by 
deleting  "2-Methyl-4-isothiasoline-3-one;"  fron  such  description  end  by 
inserting  in  alphabetical  sequence  "2-Methyl-4-isotliiazolin-3'one;"  in  the 
article  description  for  subheading  2934.10.70." 


Section  D.  Modification  to  Annex  II  and  III  to  Procl 


tion  6857  of  Deceebar 


(1)  Iten  273  of  Annex  II  to  such  proclaaatlon  is  aodlfied  by  deleting 
"hot -working"  fron  the  article  description  of  ^e  superior  text  InBodlately 
preceding  subheading  8475.21.00  and  Inserting  "hot  working"  in  lieu  diereof. 

(2)  Iten  (2)  in  section  B  of  Annex  III  to  such  proclouitlon  is  nodified  by 
deleting  "3283.19.20"  appearing  after  "3823.12.00"  and  inserting  "3823.19.20" 
in  lieu  thereof. 
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4 

S8CFR 
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111. 
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54030 
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52 51214,11366.  51506. 

51509,  51784.  52297,  52866, 
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712 56872 

71 6 55872 

721 - 52287 

763 — 52703 


Ch.  1 55252 

51 „ 562S2 

52 .- 51257,  51397,  51631. 

51638,  51651,  51666,  51877, 
52401,  52864,  52902.  53163, 
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A4014 

"""    "  ffffgff^ 

228 - 34112 

261 31397 

271 „31397 

281 : 31 875 

300 56260. 56261.  66194. 

56197 

302 31397 

372 51322.  51330,  54381. 

56612 
790 34383 

41CFR 

301-3 36677 

301-6 36677 

»1-« 36677 

301-8 - 36677 

301-10 — 36677 

301-1 1 36677 

302-6 36678 


.36613 


60-250 

J 

42CFR 

52 „ 36102 

S2a 36106 

54« 36106 

57 31787 

63a 36110 

66a 56113 

72 36190 

412 31217 

413 „..31217.  5161 1 

489 31217 

1003 52299 


43CFR 

5470 


.33860 


1600 34120 

1820 -54120 

1840 34120 

1860 54120 

1860 „ 3*120 

1880 _54120 

2090 34120 

2200 34120 

2300 341 20 

2360 34077 

2460 34120 

2520 34120 

2530 33887 
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2620 „„ 341 20 
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6610...- 64120 
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1 
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62 
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64 
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6 
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REMNOERS 

The  Mann  in  Ms  Nst  ware 
•dHorteily  ooaptta  u  an  aid 
to  Fadaral  Ragistof  uaars. 
Induskxi  or  axduaion  from 
Ms  1st  has  no  legal 


RULES  OOINQ  INTO 
EFFECT  TODAY 


AGRICULTURE 
DCPARTMBIT 


miarstaia  franaportatton  tji 
animals  and  animai  products 
(quarantine): 
Bruceloeis  in  calde  and 
bison- 
Stale  wdaiea 
dassitications;  published 
10^1-96 
Plant-telalsd  quaianMne. 


Fruit  trees  front  France; 
nublshed  10-1-M 

AQRKULTURE 
DCPARTMENT 


AQsncy 

Program  regulaions: 
Construction  and  oltier 
development  planning  artd 
perfonnance:  farm  labor 
housing  loan  and  grart 
policies,  procedures,  and 
authorizations:  published 
10-31-^6 

AQRICULTURE 

DEPARTMENT 

Rural  Bualneaa'CooparaUve 


Program  regulations: 
Construction  and  other 
deveiopmeni  planning  and 
performance;  farm  labor 
housing  loan  arxJ  grant 
policies,  procedures,  and 
authorizations;  published 
10-31-96 

AOMVCULTURE 
DEPARTMENT 
Rural  HouaInQ  Servloa 
Program  regulaiions: 
Construction  and  other 
deveiopmeni  planning  and 


housing  loan  and  grart 
policies,  procedures,  and 
authortzaUons;  published 
10-31-96 

AQRICULTURE 
DEPARTMENT 
Rural  UtNMae  Service 

Program  regulaiions: 
Construction  and  ottier 
development  planning  and 
perlorrnance;  farm  latxv 
housing  loan  and  grant 


poidee,  prooeduree,  and 
aulhortzallons:  pubtahed 
10^1-96 
COMMERCE  DBPARTMENT 


Weet  Coast  saknoo  ishsriee: 
nonhwest  emergency 
BssHlanrs  plvi;  puMshad 
1(^1-96 

FEDERAL 
C0MMUMCAT10N8 


Comict  of  MaraalB:  pubMied 
10^1-96 

FEDERAL  BIERQENCV 
MANAGUMENT  AOENCY 
Flood  Inauranoe  progrwn: 
Wrila  your-own  progranv- 
Audi  program  rs^sion: 
publshed  10-1-96 

FEDERAL  RESERVE 
SYSTEM 

Gonsumar  leasing  (Regultion 
M): 

Oiedoeures:  motor  veNde 
leeakKL  etc*  published 
10-7-96 

MTERNATIONAL 
DEVELOPMENT 
COOPERATION  AQENCY 

*  -    —  -  -       in  ■-    laB^AaaB^Mtf^i^^ 


A   n  rai  iIb  lal  II  II  -    -      ■  -** 


Correctton;  published  10- 
1-96 
TREASURY  DEPARTMENT 
Thrffl  Suparvlalon  Ofdoa 
Debt  Colection  Improvement 
Act  of  1996: 
CIvN  monetary  penalty 
inflation  B<|iiiliiieiil, 
published  10^1-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 


Kivvifnjit  gro«wi  In  CaMomia; 

commerts  due  by  11-4^; 

pubKshsd  10-3-96 
Onions  grown  irv- 

Idaho  and  Oregon; 
commerts  due  l>y  1 1-7- 
96;  publshed  104M6 
Raisins  produced  from  grapee 

grown  in  CaMomia; 

oommerte  dus  by  11-7-96; 

published  lO-»^ 

AGRICULTURE 
DEPARTMENT 
ConMnodRy  dadn 
CorpofaSon 

Agriculkxal  ooneervalion 
programs: 


Consetvaiion  laeerva 
progrann;  long  term  policy: 
oommerts  due  by  11-7- 
96;  puMWiad  9-2M6 

AQROILTURE 


RaatOfaSon  Advieory  BoanlB; 


AgrfouSunri  conaaivaMon 


ConeenMlion  laaeiva 
program;  long  leim  polcy: 
commerts  due  by  11-7- 
96;  publshed  9-2S46 

AQRKULTURE 


Hi^  eradUa  Iwid  and 


comioanii  due  by  11-6-96; 
pubUhedM^ 

OEPARTMBIT 


Weet  Coart  stseiiaad  in 

Washington,  Oregon, 
Idaho,  and  CaHfomia; 
evoiulonarly  sigrMcant 
unlto  (ESUs)  Idsmicalion; 
commsnts  due  by  11-7- 
96;  publshed  8-9-06 
Fishery  ooneervalion  and 


Caribbean,  QuN.  and  South 
AttwMc 


Red  Nnd  spawning 
aggregations;  comments 
due  by  11-8-06; 
publshed  10-24-96 


Endangeiad  fish  or 
North  AMentto  lighl  wtarfe 


due  by  11-6-96; 
publehed  8-7-96 
DEFENSE  DEPARTMENT 

a   II  II      T     1a1  I     II         ■   II     ilMtIn  n  ■ 

ACQiiiiHon  regiMDOnt. 

cemscaaon  requsemsnis  nr 
uuiftactots  and  olfsrors 
not  specMcaly  impoeed 
by  stMuto;  ramoval: 
comments  due  t>y  11-6- 
96;  publshed  9««6 

Procurement  integrity; 
commerts  due  by  11-6- 
96;  publihad  94-96 
Federal  Aoquieilon  ReguMion 

(FAR)j         

Procurement  Megrily: 
oonvneriB  due  by  11-^ 
96;  publshed  9-646 

Spediri  iini|jlied 
jvocaduraa  applcalon  to 


by  11-6- 
96;  puMahed  94«6 
Privacy  Ad;  hnplemefltMlon: 
Defense  Special  Weapons 
Agency;  comments  due 
by  11-846;  puislshed  94- 
96 


ftjndtog,  and  astablshmsnt; 
commams  due  by  11-4-96; 
publahadft«46 
EDUCATION  DEPARTMENT 
Poateacondify  aducaHon: 
Federal  fvnly  education 
loan  program;  commenis 
due  by  11-546;  publshed 

U  O  WO 

Federal  Mmly  education 


Federal  rseenw  fands  and 


due  by  11-446; 
publshsd  0-1946 
Student  asaisiano 

pravWane- 

Federal  Pertdns  loan. 
Federal  woric-study, 
Fadaial  supplemental 
educalonal  opportunity 
grmt,  etc,  programs; 
Federal  regulatory 
review;  commsnts  due 
by  11-446;  publshed 
9-23-96 

HKiher  Educalon  Ad  of 
1966  tMe  IV  programs; 


due  by  11-446; 
puUWied  9-20-b6 

ENERGY  DEPARTMENT 
Enei^Qy  Efltelenoy  and 
RanaMHMa  Eneigy  Offloa 
Energy  ooneervalon: 
New  Federal  commercial 
ivid  miiH4Kniy  high  riae 
rseidenlal  buUtogs; 
energy  cods;  comments 
due  by  11-4-96;  publshed 

Private  and  local 
government  fleets; 
aHemalve  fueled  vehide 
acquieBon  requirements; 
comments  due  by  11-6- 
96;  publshed  8-7-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pduMon;  standards  of 
pertormance  lor  new 


VdaMe  organic  compound 
(VOC)  emieslone- 

ArchitSCtWal  ffnuMng^; 

conrwnents  due  by  11-4- 
96;  publshed  10-846 
Air  qualty  hnplamentBllon 
plans;  approval  and 
promulgaHon;  various 


CaMomia;  comments  due  by 

11-fr46;  publshed  10-7- 

96 
Colorado;  oomments  due  by 

11-446:  publehed  10^ 

96 
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Norih  Dakota;  comments 

due  by  11-7-96;  publshed 

10446 
Ohio;  oomments  due  by  1 1- 

8-96:  publshed  104-96 
Pennsylvania;  comments 

due  by  11-4-96;  published 

10446 
Texas;  oomments  due  t>y 

11-4-96;  publshed  10-3- 

96 

Hazardous  waste: 
State  underground  storage 
tanl(  program  approvals- 
Alabama:  comments  due 
by  11-4-96;  publshed 
104-06 

FEDERAL 
COMMUNICATIONS 

Radto  stations:  table  of 


Oklahoma  et  al.;  comments 
due  by  11-446;  publshed 
9-25-96 

FEDERAL  EMERGENCY 
MANAGEMENT  AQENCY 

Flood  insurance  program: 
Standard  flood  insurance 
polcy;  comments  due  by 
11-7-96;  publshsd  9-23- 
96 

GENERAL  SERVICES 
ADMWISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Procurement  intagrity; 
comments  due  t>y  11-5- 
96;  publshed  94-96 

Special  simpWed 
procedures  Spplcabon  to 
commercial  items; 
comments  due  by  11-5- 
96;  publshed  &446 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 


Medtoare  and  Medtoaid: 
Healh  maintenance 
organizations,  competitive 
medical  plans,  and  heaNh 
care  prepayment  plans- 
Prepaid  IwaNh  care 
organizations;  physician 


incentive  plan 
requirements;  oonection; 
comments  due  by  11-4- 
96;  publshed  »-&«6 
MedKare: 
Hospice  wage  index; 
comments  due  by  11-4- 
96;  publshed  0446 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Real  Estate  Settlement     ~ 
Procedures  Act 
Escrow  accounting 
procedures:  comments 
due  by  11-446;  publshed 
9446 

MTERIOR  DEPARTiENT 
Land  ManagenMnt  Bureau 


MuMple  use;  mining;  and 
mining  daims  under 
general  mining  laws; 
conrwnents  due  by  11-4- 
96;  publshed  104-96 

MTERIOR  DEPARTMENT 
Surface  Mining  RedenwHon 
end  Enforcement  OfHoe 
Permanent  program  and 

ebandoned  mine  larxl 

reclamation  plan 

Ohio;  comments  due  by  11- 
446;  publshed  10-18-96 

JUSTICE  DEPARTMENT 


NaturaHatlon  Service 
Immigration: 
AUens- 

Empioyer  sanctions; 
warning  notices;  blanic 
employment  eUgtoiWy 
verification  forms 
(Forms  14),  electronic 
generation:  comments 
due  by  114-96; 
publshed  10-7-96 
Fees  for  motions  to  reopen 
or  reconsider  when  Med 
ooncunrandy  with  any 
applcalion  for  relef  under 
immigralion  laws  for  which 
fee  is  chargeable; 
comments  due  by  11-4- 
96;  publshed  94-96 


UBRARY  OF  CONGRESS 
CopyrigM  Ofltoa,  Ubiary  o( 


Copyright  aitoltrotion  royalty 
panel  rules  and  ragulMions: 
Digiari  phonoraoord  dslvery 
rate  >d|uitiiieiit 
proceedhg;  comments 
due  by  11-846;  publshed 
7-17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMMSTRATION 

Acquisition  regulations: 

FAR  supplement  lawrite; 
comments  due  by  11-6- 
96;  publshed  10-7-96 
Federal  AcqusMon  Regulation 

(FAR):        ^ 

Procurement  integrity; 
comnnents  due  tjy  11-5- 
96;  publshed  94-96 

Special  simpified 
procedures  applcation  to 
commetdal  Hems; 
comments  due  by  11-5- 
96;  publshed  »4-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Temporary  and  terrn 
employmsnt;  comments 
due  by  11-846;  publshed 

TRANSPORTATION 
DEPARTMENT 


Admlnlatralton 

Avworttiiness  dvecHvos: 
de  Haviland;  comments  due 

by  11-846;  publshed  9- 

3046 
Beech;  oomments  due  by 

11-8-96;  publshed  9-30- 

96 
Bel;  oommento  due  t>y  11- 

4-96;  putslshed  94-96 
Fairchld;  comments  due  t)y 

11-7-96;  publehed  9-12- 

96 
FoMcer,  oomments  due  by 

11-846;  publshed  940- 

96 
McOonnel  Douglas; 

comments  due  by  11 -8- 

96;  publshed  94046 


f*ialt  A  WWtney; 
due  by  11-446;  publshed 
t(M-96 


Aircraft  turbine  engines;  nm 
and  he9  ingeslon 


by  11-7-96;  publshed  84- 
96 

Transport  cslegory 
airpianefl 

Braked  rol  oondWons; 
confwnents  due  by  11-4- 
96;  publshed  8-546 

Class  D  airspaoe;  comments 
due  by  11-6-96;  publshed 
10-2-96 

TRANSPORTATION 
DEPARTMENT 


Motor  carrier  safety  standards: 

Hazardous  materials 
tranaportatior>- 

Umform  forms  and 
prooedures  for 


report 

commerts  dus  tyy  114- 

96;  publshed  7-9-96 

TREASURY  DEPARTMENT 


irwome  taxes: 

Section  3S6  dMtxtions  by 

U.S.  corporations  to 
foreign  persons; 
Ireatmert;  croes  reforerKe; 
commerts  due  t>y  11-7- 
96;  publshed  8-14-96 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 

Two-yeer  home  oourtry 
physical  presence 
requrement;  waiver 
requests  l>y  irterestsd 
U.S.  Govemmert 
agencies;  commertj  due 
by  11-4-96;  publshed  9-5- 
96 
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lb  be  sue  that  yoor  service  conthnies  without  inienvpcion,  pfeaee  return  yoor 

If  your  subacripcion  aenrioe  is  diacoaliiHied,  sim|rfy  send  your  niailiBf  tadid  firom  a^ 

Superintendent  of  IX)cunients,  Washington.  IX:2040a--9372  with  the  proper  irmttfai^^  Yonrservioe 

wiUbei 


IbdHMfsyavaddiaaR  Pleaae  SEND  YOUR  MAILINO  LABEL,  along  with  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Bianch.  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 


Ibiaqirireaboirtyoarsabacriptionscnrice:  Please  SEND  YOUR  MAILINO  LABEL,  along  widi 
your  correspondence,  to  die  Superintendent  of  Documents,  AtOi:  Chief.  Mafl  List  Branch.  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  aobaeripCkMK  Please  use  the  order  fonn  provided  below. 


Supartnlandawl  of  Docuroenta  Subacrtpdon  Older  Fown 


5468 

UYcSf  ptaaaeenlermyaubscrtptionsasfalows: 


Fax  your  orders  (2t2)  512-2259 
Phone  your  orders  (202)  512-1800 


The  total  coot  of  my  ordor  is  $ .  Ondudoo 

regular  shipping  and  handling.)  Prico  sut)ioct  to  change. 


Sto^at 


CMyi  State.  Zip  ood* 


subscriptions  to  Federal  Raglatar  (FR);  induding  the  dirily  Federal  Register,  monthly  index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $644  ($680  foreign)  each  per  year. 

.  sut)6cription8  to  Federal  Regieter,  daity  only  (FROO),  at  $494  ($617.50  foreign)  each  per  year. 

For  prlvaeyb  check  box  below: 

Q  Do  rxAnfieke  my  neme  avaHebie  to  ottwr  meUers 

Ctwcfc  mettiod  of  pa^^nenfc 

a  Check  payable  to  Superintendent  of  Documents 

QQPODepoelt Account   |    |    |    M    |  Tl-H 

QVISA     QMasterCard   j    |    |    |    |««g)tfiionciio 

I I  I  I  I  I  I  M  M  I  I  I  1  I 

TTianllr  you  fbr  >our  ofdiarf 


Company  or  partonal  nam* 


typaorprtnl) 


AddWonrt  adrtma/MlanHon  Ina 


Daytkna  phona  Indudkig  aiaacoda 


Purchaaa  ordar  numbar  (opeonaQ 


AuthortenQ  aonaturt  m6 

Mellbe  Superintendent  of  Documents 

RO.  Box  371064.  Pittaburgh.  PA  15250-7054 


oi^  •'-  >!r 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  FBderal  recordloBeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
paraUel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  R»deral 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 

Odar  ftcic— Inu  Cod»: 

•7296 

Q  YES,  send  me  _ 


Charge  your  order. 
It's  easy! 


i^  ^  ^ 


To  fax  your  orders  (202)  512-2250 


subscriptions  to  1 994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  numt}er  (optional) 


(Rease  type  or  print) 


Check  method  of  paynrtent 

G  Check  payable  tq^Syperintendent  of  Documents 


□  GPO  Deposit  Account     i 

;       I 

□  VISA     QMasterCard 

!           (expiration  date) 

zr 

Mi:! 

Thank  you  for  your  orderi 


4/M 


Authorizing  signature 

MaH  to:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


104lh  CongrtM,  2nd  Saiilon,  1996 


Pamphlet  prints  of  publfc  laws,  often  referred  to  as  sip  tew^M 

laws  I  pon  enactment  and  are  printed  as  soon  as  posstole  after  appro^«l  by  the  President 

LegisJS>^  history  references  appear  on  each  law.  Subscription  se^^ 

tesued  irregulary  upon  enactment,  for  the  104th  Congress.  2nd  Session.  1996. 

IndMdual  laws  aJso  may  be  purchased  from  the  Superintendent  o«  Documents.  WasWngrton^ 
5302-9328.  Prices  vaiy.  See  Fteader  Aids  Sectton  of  the  f=ederal  Reg^ 

newty  eruicted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 


Oldwl»IUHMlWgCO<K 

*6216 


[~1  YES,  enter  my  subscriptioiKs)  as  foUows: 


Chmgt  your  ordm: 
ItaEaayl 


i^  ^  ^ 


Fax  yonr  enters  (202)  512-2250 
Phone  your  orders  (202)  512-lMO 


.sui 


ibscriptions  to  PUBLIC  LAWS  for  thfr  104th  Congress,  2nd  Session,  1996  for  $160  per  subscription. 


.  Interaadonal  customers  please  add  25*.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


The  total  cost  of  my  order  is  $ . 


(CoiniMiiy  or  Penonal  Name) 


(Pteue  type  or  priM) 


(AddKiaaal  addresi/Mtention  line) 


(Sinet  addrest) 


City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 
(Purcfaaie  Oner  hk>.) 


YtS   NO 


Please  Choose  Method  of  Payment: 

n  Checlc  Payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account         I    I    I  I    I    I    I    l~D 
n  VISA  or  MasterCard  Account   ,. 

I  I  M  I  I  I  I  I  I  I  I  I  I  I  M  niD 

I    I    I    I    I  Tkamkyomfor 

I     »     I     I     I  (Qwfit  card  expiratioo  date)  y^^  order! 


(AiMkorizing  Signatnre) 

Mail  To:   Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Nficrofiche  Editions  Available^. 


Fedaral  Register 

The  Fedsral  Register  is  published  daHy  in 
24k  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
ciaas  maM.  As  part  of  a  micfoficiie 
Federal  Regislsr  subscription,  the  I.SA 
(List  of  Cf=R  Sections  Affected)  and  the 
CumuiRtive  Federal  f^egister  Index  are 
mailed  monthly. 

Code  of  Fsderal  Regulations 

The  Coils  of  f^odarsl  Roguistions. 
oomprWng  appragdHMMy  aoo  voiumM 
and  fsvtooil  at  loMi  one*  a  yew  on  • 
quarterly  baria.  is  pubMiad  In  a4x 
mtefoScha  format  and  tht  currani 
yaar't  ¥olumoa  aie  maHod  to 


Micn^die  Suiiscripticni  Prices: 

Rsderal  Register: 

One  year  $433.00 
Six  months:  $216.50 

Code  oi  Fsdwal  Regiilati<nis: 

Current  year  (as  issued):  $264.00 


Superintendent  of  Documents  Subscription  Order  Form 

OMw  nooMiing  OodK 

♦5419 

[U   YES,  enter  the  following  indicated  subsowticHis  in  24ximcrofichefwmat:  Fax  year  ordws  (2i2)  512-2250 

Pbone  your  orden  (202)  512-18$$ 

.Federal  Register  (MFPR)  □  One  year  at  $433  each        Q  Six  mondis  at  $216.50 

Code  of  Federal  RegulatkMis  (CFRM6)  Q  One  year  at  $264  each 

The  total  cost  of  my  order  is  $ . 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
duinge.  Intematiofial  customers  please  add  25%. 


Far  privacy  4 

Q  Do  not  make  my  name  available  to  odier  mailen 


(ConqMny  or  peraonal  name) 


(Ffeaae  type  or  print) 


(Addkiooal  address/attention  line) 


(Street  addreia) 


Q  Check  pajnble  to  Siqwrintendent  oi  Documents 

□  GPO  Deposit  Account       I    I    I    I    I    I    D  -  Q 

QVISAQMasteiCaid  I    I    I    I    lremi«ti«i^ 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i-m 


(City;  State,  Zip  code) 


(Daytime  phone  inriiiHing  area  code) 


(Puithme  order  no.) 


(Authorizing  signature)  « 

Tlumk  youforyomr  order! 

Mail  to:    Superintendent  (rfDocumoits 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Now  Available  Online 

through*, 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Keeping  America 
Informed 

. .  .electronically! 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
E)ocunients'  homepage  at 
htQ>://www.access.gpo.gov/su_docs/ 

To  connect  using  tekiet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  ftuther  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  5 1 2-1 262  (24  hours  a  day,  7  days  a  week). 
*"*^*  Internet  E-Mail:  gpoaccess@gpo.gov  ' 


Public  Papers 
of  the 

Presidents 
oftlie 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  otlier  selected  papers 
released  by  die  White  House. 

Volumes  for  the  following  ^ears  are 
available;  other  volumes  not  listed  are 
out  of  iHinL 

ll^lliam  J.  Clinton 

1993 

(Book  D $51.00 

1993 

(Book  n) 461.00 

1994 

(Book  I) 466.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 
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Mail  mder  to: 

Supointendent  <Mf  Documents 

ROiBox  371954,  Pittsburgh,  PA  15250-7954 
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Order  Howl 
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The  United  States  Government  Manual 
1996/1997  - 

As  the  official  handbook  of  the  Federal  Govenunent,  the 
Manual  is  the  best  source  of  inlonnatioB  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  brandies.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates.  . .       .   .    . 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  fihns,  and  many  other  areas  of  citizen  interest 
The  Manual  also  includes  comprehensive  name  and    ,  ^^  - 
agency/subject  indexes.  ^ 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  (tf  the  Federal  Goverament  abobshed, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  aniTED  STATES 
COVERPiMEhT  MAIHUAL 
1996/97' 
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^36  per  copy 


Oiarge  your  order, 
tt'se^yl 

PUBUCATVMB  *  PBVXCMJS  •  aeCTfCMC  PRCCUCn 
Oittar  PfooMino  Cotter 

*7917  I 

G  YES,  please  send  me copies  of  The  United  Stales  Government  Manual,  1996/97, 

S/N  069-000-00069-0  at  «36  (»46  foreign)  each. 

Total  cost  of  my  order  is  * .  Price  Indudae  regMlar  domMtic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account       |    1    |    (    |    1    |    |  -  □ 
QVISA     Q  MasterCard 


Company  or  personal  name 

(Please  type  or  print) 

Additional  address/anention  Hne 

Street  address 

City.  State,  Zip  code 

Daytime  phone  including  area  code 

(expiration  date)    Thank  you  for  your  ordert 


Auttxxizing  signature 

MaHoidaiBto: 


B/OB 


Purchase  order  number  (ootional) 

Photocopies  of  this  form  are  acceptat)te. 

Please  include  complete  order  form  with  your  payment. 


Fax  orders  to: 

Phone  orders  to:  (202)512-1800 


Superintendent  of  Documents 
P.O.  Box  371964 
Pittsburgh,  R\  15250-7954 
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(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Ofruv  of  the  Federal  Register,  National  Archives  and  Records 
Adrninistralion,  Washington.  LX:  20408.  under  the  Fe<ler«l  Register 
Alt  (49  Stat    500.  as  amended.  44  II  SC.  Ch    15)  and  the 
n'guldtions  of  the  Admini-strative  (x)mmittee  of  the  Federal  Register 
(1  CFK  Ch    1)   Distribution  is  made  only  ty  the  Superintendent  of 
Do<;urnonts.  II  S  (riwornraent  Printing  Office.  Wasnington.  IX' 
20402 

The  Federal  Register  pn)vido8  a  uniform  system  for  making 
available  to  the  public  regulations  an<l  legal  notices  issued  by 
Federal  agencies   These  include  Presidential  proclamations  and 
F.xe«;utive  Orilers  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  dixuments  required  to  be  published 
by  act  of  (U)ngrt)ss  and  other  Federal  agency  do<niments  of  public 
inlertist   Lkxniments  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  Piling  is  requested  by  the  issuing  agency 

The  seal  of  the  National  Archives  and  Retards  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  FederalRegister  Act.  44  U  S.C. 
1507  provides  that  the  contents  of  the  FederaJ  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  throiigh  CPO  Access,  a  service  of  the  US 
(Government  Printing  Office.  The  online  edition  of  the  Federal 
RMMer  on  CPO  Acctfss  is  issued  under  the  authority  of  the 
A<£ninistrative  (kimmittee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  Is  undated  by  6  am  each  day  the  Federal  Ragiitar  is 
pubhshed.  Tne  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2.  1994)  forward   Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 
www.acc88s.gpo.gov/su     (iocs/,  by  using  local  WAIS  client 
software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial  in  users  should  use  oonnnunications 
software  and  modem  to  call  (202)  512-1661;  type  iwais.  then  login 
as  Ruest  (no  password  required).  For  general  inKormatioa  about 
Gn)  Access,  contact  the  GfK)  Access  IJser  Support  Team  by 
sending  Internet  e-mail  to  Kpoaccess0gpo.gov;  by  taxing  to  (202) 
512-1262:  or  by  calling  toll  free  l-»8«-29i-649«  or  (202)  512- 
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Title  3— 

The  President 


Proclamation  6949  of  October  29,  1996 

National  American  Indian  Heritage  Month,  1996 

By  the  President  of  the  United  SUtes  of  America 
A  Proclamation 

Throughout  our  history,  American  Indian  and  Alaska  Native  peoples  have 
been  an  integral  part  of  the  American  character.  Against  the  odds.  America's 
nrst  peoples  have  endured,  and  they  remain  a  vital  cultural,  political  oocial 
and  moral  presence  Tribal  America  has  brought  to  this  great  country  certain 
values  and  ideas  that  have  become  ingrained  in  the  American  spirit:  the 
knowledge  that  humans  can  thrive  and  prosper  without  destroying  the  natural 
environment;  the  understanding  that  people  from  very  different  backgrounds 
cultures,  religions,  and  traditions  can  come  together  to  build  a  great  countrv' 
dWision  ^^"^°®^*  *^^*  diversity  can  be  a  source  of  strength  rather  than 

As  we  celebrate  American  Indian  Heritage  Month  this  year,  we  take  note 
of  the  injustices  that  have  been  suffered  by  American  Indian  people.  Even 
oday.  few  enjoy  the  full  bounty  of  America's  prosperity.  But  even  as  we 
look  to  the  past,  we  must  also  look  to  the  future.  Along  with  other  Americans 
.  Amencan  Indians  and  Alaska  Natives  will  face  new  challenges  in  the  coming 
centun^.  We  can  ill  afford  to  leave  any  of  our  people  behind.  Tribal  AmericI 
must  figure  as  prominently  in  our  future  as  it  has  in  our  past. 

Let  us  rededicate  ourselves  to  the  principle  that  all  Americans  have  the 
ools  to  make  the  most  of  their  God-given  potential.  For  Indian  tribes  and 
tribal  membere.  this  means  that  the  authority  of  tribal  governments  must 
be  accorded  the  respect  and  support  to  which  they  are  entitled  under  the 
law.  It  means  that  American  Indian  children  and  youth  must  be  provided 
a  solid  education  and  the  opportunity  to  go  on  to  college.  It  means  that 
more  must  be  done  to  stimulate  tribal  economies,  create  jobs,  and  increase 
economic  opportunities. 

Our  bridge  to  the  21st  century  will  rest  upon  the  foundation  we  build 
today.  We  must  teach  our  children  about  our  past— both  the  good  and 
the  bad— so  that  they  may  learn  from  our  successes  and  mistakes.  We 
must  provide  our  children  with  the  knowledge  and  skills  to  permit  them 
to  surpass  our  own  achievements  and  create  a  stronger,  more  united  American 
community.  We  must  provide  them  greater  opportunity.  It  was  the  Iroquois 
who  taught  that  in  every  deliberation  we  should  consider  the  impact  of 
our  decisions  on  the  next  7  generations. 

In  recognition  of  the  important  contributions  of  American  Indian  and  Alaska 
Native  peoples  to  our  country  and  in  light  of  the  special  legal  relationship 
between  the  tribes  and  the  Government  of  the  United  States,  and  obligations 
pursuant  thereto,  we  celebrate  National  American  Indian  Heritage  Month. 

NOW,  THEREFORE,  I.  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  Amenca,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  1996  as  National 
American  Indian  Heritage  Month.  I  urge  all  Americans,  as  well  as  their 
elected  representatives  at  the  Federal,  State,  local,  and  tribal  levels,  to  observe 
this  month  with  appropriate  programs,  ceremonies,  and  activities. 
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IN  wrrNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
six,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-first. 


OsJOlUs/LfUOA  ^j\Oj^^ 
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GENERAL  SERVICES 
ADMINISTRATION 

5  CFR  Chapter  LVII 

41  CFR  Part  105-735 
RIN3209-AA15 

Supptomentel  Standards  of  Ethical 
Conduct  for  Employees  of  ths  General 
Services  AdmlnistFatlon 

AQBICY:  General  Services 
Adnmiistration  (GSA). 
ACnOH:  Final  rule. 


SUMMARY:  The  General  Services 
Admiiiistration,  with  the  concurrence  of 
the  Office  of  Goveminent  Ethics  (OGE). 
is  issuing  a  regulation  for  GSA 
emplojrees  that  supplements  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch.  The 
supplemental  regulation  generally,  with 
certain  exceptions,  prohibits  solicited 
sales  to  subordinates  by  GSA 
employees;  prohibits  the  purchase  of 
property  sold  by  GSA;  prohibits  the 
purchase  of  real  estate  by  certain  GSA 
emplojrees;  prohibits  the  taking  and 
disposal  of  Government  property; 
requires  employees  to  obtain  approval 
before  engaging  in  certain  outside 
employment;  and  identifies  appropriate 
officials  to  whom  waste,  fraud,  abuse 
and  corruption  are  to  be  reported.  The 
General  Services  Administration  (GSA) 
is  also  removing  its  old  standards  of 
conduct  regulations  from  the  Code  of 
Federal  Regidations  (certain  provisions 
which  have  not  been  superseded  are 
being  reissued  in  an  internal  GSA  order) 
and  inserting  in  their  place  a  cross- 
reference  to  the  new  provisions  and  to 
applicable  executive  branch-wide 
standards  of  ethical  conduct,  as  well  as 
to  applicable  financial  disclosure 
regulations. 

EFFECIIVE  DATE:  November  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Eugenia  D.  Ellison  or  Mr.  Dan  Ross, 


General  Services  Administration.  Office 
of  General  Counsel,  Ethics  Law  Staff, 
18th  &  F  Streets,  NW.,  Room  5135. 
Washington.  DC  20405;  telephone:  (202) 
501-0765,  FAX:  (202)  501-6347. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  7, 1992,  the  Office  of 
Government  Ethics  (OGE)  pubUshed  a 
final  rule  entitled  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  (Standards).  See  57  FR  35006- 
35067,  as  corrected  at  57  FR  48557,  57 
FR  52583,  and  60  FR  51667,  with 
additional  grace  period  extensions  at  59 
FR  4779-4780.  60  FR  6390-6391,  60  FR 
66857-66858,  and  61  FR  40950-40952. 
The  Standards,  codified  at  5  CFR  part 
2635  and  made  efiiactive  February  3, 
1993,  establish  imiform  standards  of 
ethical  conduct  that  are  applicable  to  all 
executive  branch  employees. 

With  the  concurrence  of  OGE,  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  pubUsh  agency-specific 
regulations  supplementing  5  CFR  Part 
2635  that  are  necessary  to  implement 
their  respective  ethics  programs.  With 
OGE's  concurrence,  GSA  has 
determined  that  the  following 
supplemental  regulations,  being 
codified  in  new  5  CFR  chapter  LVD, 
consisting  of  part  6701,  are  necessary  for 
successful  implementation  of  GSA 's 
ethics  program,  in  hght  of  GSA 's  imique 
programs  and  operations. 

n.  Analysis  of  the  New  Regulations 

Section  6701.101     General 

Section  6701.101  of  the  final  rule 
explains  that  the  regxilations  apply  to  all 
GSA  employees  and  supplement  the 
executive  branch-viride  Standards  at  5 
CFR  part  2635.  It  also  notes  that 
employees  are  subject  to  5  CFR  part 
2635  and  the  executive  branch  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

Section  6701 . 1 02    Prohibition  on 
Solicited  Sales  to  Subordinates 

5  CFR  part  2635  prohibits  an 
employee  from  using  pubUc  office  for 
private  gain,  but  contains  no  specific 
prohibition  on  sales  to  subordkiate 
personnel  where  the  sale  price  is  fair 
and  does  not  result  in  a  gift  to  the 
superior.  Likewise,  any  item  for  which 
fair  market  value  is  paid  by  the  recipient 
would  not  be  a  gift  for  piuposes  of  the 
gifts  to  superiors  provisions  in  subpart 
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C  of  the  Standards.  Under  GSA's  old 
standards  of  conduct  regulation  at  41 
CFR  10S-735.202(d)(6).  which  U 
simultaneously  being  removed  in  this 
rulemaking  document,  a  prohibition  on 
sales  to  subordinates  was  included. 
Section  6701.102  of  this  new 
supplemental  regulation  is  a  restatement 
with  minor  modifications  of  that 
prohibition.  It  has  been  GSA's 
experience  that  such  an  additional 
prohibition  is  necessary  to  elinunate 
coercion,  intimidation,  or  pressure,  or 
the  appearance  thereof,  that  employees 
could  be  subjected  to  by  official 
superiors  in  this  regard. 

Section  6701.102  generally  prohibits 
GSA  employees  in  supervisory  positions 
from  soUdting  or  making  solicited  sales 
to  GSA  employees  who  are  under  their 
supervision  at  any  level,  regardless  of 
whether  the  sohdted  sale  takes  place  on 
or  off  duty.  Section  6701.102  extends 
the  prohibition  against  commercial 
solidtationby  official  superiors  that 
was  in  41  CFR  105-735.202(d)(6)  to 
part-time  employees  and  spedal 
Government  employees  who  have 
employees  under  their  supervision, 
consistent  with  GSA's  detemunation 
that  hours  of  work  are  not  a  suffident 
basis  for  distinguishing  those 
supervisors  frtam  other  supervisors  for 
the  purpose  of  furthering  the  interests 
served  by  the  prohibition. 

The  section  spedfically  permits  the 
one-time  sale  by  an  offidal  superior  to 
a  subordinate  of  his  own  personal 
property  or  privately  owned  dwelling.  It 
also  permits  the  off  duty  sales  by  an 
employee  dining  outside  employment 
for  a  retail  establishment  or  imder  other 
circumstances  not  involving  sohdted 
sales. 

Section  6701 .  103    Pmhibited  Purchases 
of  Property  Sold  by  GSA 

Section  6701.103  supplements  the 
prohibition  on  the  use  of  pubUc  office 
for  private  ^in  at  5  CFR  2635.702,  and 
the  prohibition  on  the  use  of  nonpubUc 
information  at  5  CFR  2635.703.  ft 
prohibits  GSA  employees  from 
purchasing  for  themselves  or  others  any 
personal  or  real  property  being  sold  by 
GSA.  An  employee  may  not  purchase 
such  property  directly  or  indirectiy. 
GSA  has  broad  authority  to  dispose  of 
siuplus  Government  property  through 
pubUc  sales.  It  is  therefore  important  to 
preserve  the  pubhc's  confidence  that 
these  powers  will  not  be  misused  to 
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benefit  the  private  interests  of  a  GSA 
employee.  Prohibiting  employees  from 
engaging  in  certain  purchases  that  may 
appear  improper  is  essential  to  achieve 
this  objective. 

This  prohibition  is  similar  to  the 
prohibition  in  the  old  GSA  standards  of 
conduct  at  41  CFR  §  105-735.217. 
which  is  simultaneously  being  removed 
in  this  rulemaking  document.  However, 
the  exception  in  the  old  rule  for  items 
sold  by  GSA-operated  stores  is  not  being 
preserved  because  GSA  no  longer 
operates  such  stores.  Also,  unlike  the 
GSA  standards  of  conduct,  the 
prohibition  only  applies  to  the 
employee,  his  spouse  and  minor 
children,  but  does  not  apply  to  any 
other  members  of  the  employee's 
household. 

This  prohibition  is  not  intended  to 
apply  to  property  under  the  control  of 
and  sold  by  an  agency  other  than  GSA. 
The  purchase  of  assets  sold  by  other 
agencies  would  be  subject  to  the 
regulations  of  the  agency  controlling  or 
disposing  of  the  assets,  and  not  subject 
to  GSA's  regulations. 

Section  6701.103(b)  excepts  from  the 
prohibition  in  §  6701.103(a)  foreign  gifts 
purchased  pursuant  to  41  CFR  part  101- 
49.  Further.  §  6701.103(c)  authorizes  the 
Administrator  or  his  designee  to  grant  a 
written  waiver  of  the  prohibition  in 
§6701  103(a)  based  upon  a 
determination  that  the  waiver  is  lawful, 
anu  meets  the  waiver  standard 
established  in  that  subsection.  The 
waiver  provision  is  intended,  in 
appropriate  cases,  to  ease  the  burden 
that  the  supplemental  regulation  may 
impose  on  the  private  lives  of  GSA 
employees,  while  ensuring  that 
employees  do  not  engage  in  action  that 
may  interfere  with  the  objective  and 
impartial  performance  of  their  official 
duties  or  raise  questions  about  possible 
misuse  of  Government  position.  The 
general  prohibition  and  waiver 
provisions  included  in  §6701.105 
would  also  apply  to  all  GSA  employees. 

Section  6701. 104    Prohibited  Purchases 
of  Real  Estate  by  Certain  GSA 
Employees  Involved  in  the  Acquisition 
or  Disposal  of  Real  Estate 

Section  6701  104(a)  supplements  the 
prohibition  on  the  use  of  public  office 
for  private  gain  at  5  CFR  2635.702.  and 
the  prohibition  on  the  use  of  nonpublic 
information  at  5  CFR  2635.703.  Through 
its  Public  Buildings  Service.  GSA 
exercises  br-jad  authority  to  acquire  and 
dispose  of  real  estate  for  the 
Government.  This  section  generally 
prohibits  GS.^  employees  who 
personally  and  substantially  participate 
in  or  have  official  responsibility  for  the 
acquisition  or  disposal  of  real  estate  or 


interests  therein  from  purchasing  any 
real  estate  or  interest  therein.  It  is 
similar  to  the  prohibition  in  the  GSA 
standards  of  conduct  at  41  CFR 
105-735.218.  which  is  simultaneously 
being  removed  in  this  rulemaking 
document,  dealing  with  the  purchase  of 
real  estate.  Unlike  the  GSA  standards  of 
conduct,  however.  §6701. 104(a)  does 
not  apply  to  all  GSA  employees  whose 
official  duties  are  in  any  way  related  to 
the  acquisition  or  disposal  of  real  estate 
or  interests  therein,  or  to  the 
maintenance  or  improvement  of  real 
estate.  Section  6701.104  limits  the  scope 
of  coverage  to  employees  who 
participate  personally  and  substantially 
or  have  official  responsibiUty  over  the 
acquisition  or  disposal  of  real  estate  or 
interests  therein  as  part  of  their  official 
duties. 

The  general  restriction  in 
§6701. 104(a)  prohibits  an  employee 
from  purchasing  such  property  directly 
or  indirectly.  This  provision  ensures 
that  employees  do  not  engage  in  actions 
that  may  interfere  with  the  objective  and 
imf>artial  execution  of  their  official 
duties  or  raise  questions  about  possible 
misuse  of  their  official  positions.  So  as 
not  to  interfere  unduly  with  employees" 
private  lives,  an  exception  in  paragraph 
(b)  of  this  section  provides  that  the 
prohibition  does  not  apply  to  an 
employee's  purchase  of  a  personal 
residence  or  other  residential  property, 
such  as  a  vacation  home. 

Section  6701.104(c)  authorizes  the 
employee's  immediate  supervisor  to 
grant  a  written  waiver  of  the  prohibition 
in  §  6701.104(a).  based  upon  a 
determination  that  the  waiver  is  lawful 
and  meets  the  waiver  standard 
established  in  that  subsection.  This 
waiver  standard  is  the  same  as  that 
established  in  §6701. 103(c)  for  the 
purchase  of  property  sold  by  GSA.  The 
waiver  provision  is  intended,  in 
appropriate  cases,  to  ease  the  burden 
that  the  supplemental  regulation  may 
impose  on  the  private  Uves  of  GSA 
employees,  while  ensuring  that 
employees  do  not  engage  in  action  that 
may  interfere  with  the  objective  and 
impartial  performance  of  their  official 
duties  or  raise  questions  about  possible 
misuse  of  their  Government  positions  or 
nonpublic  information. 

Section  6701.1 05    Taking  or  Disposing 
of  Government  Property 

Section  6701.105  supplements  the 
prohibitions  on  misuse  of  position  in 
subpart  G  of  the  Standards,  by 
specifically  adding  a  prohibition  on  the 
taking  or  disposing  of  Government 
property.  It  continues  the  longstanding 
prohioition  in  GSA's  regulations  at  41 
CFR  105-735.206.  which  is 


simultaneously  being  removed  in  this 
rulemaking  document,  that  Government 
property  can  only  be  disposed  of  as 
authorized.  Under  §  6701.105,  a  GSA 
employee  may  not,  directly  or 
indirectly,  take  or  dispose  of,  or  allow 
the  taking  or  disposal  of.  Government 
property,  unless  authorized  to  do  so. 
This  provision  is  necessary  for  inclusion 
in  GSA's  supplemental  regtilation 
because  of  GSA's  broad  responsibilities 
regarding  the  disposal  of  surplus 
Government  property,  and  is  intended 
to  ensure  that  GSA  employees  do  not 
misuse  information  and  resources  to 
which  they  have  access  because  of  their 
official  responsibilities. 

Section  6701 . 1 06    Prior  Approval  for 
Outside  Employment 

Under  5  CFR  2635.803  an  agency  that 
determines  it  is  necessary  or  desirable 
for  the  purpose  of  administering  its 
ethics  program  may.  by  supplemental 
regulation,  require  employees  to  obtain 
prior  written  approval  before  engaging 
in  outside  employment.  The  GSA 
standards  of  conduct  regulation  at  41 
CFR  lOS-735.204  (which  is  now  being 
repealed),  requires  prior  notification  of 
and  administrative  concurrence  in 
proposed  outside  employment,  and  is  in 
essence  a  prior  approval  requirement 
that  has  remained  in  effect  under  the 
note  following  5  CFR  2635.803.  as 
extended  at  59  FR  477»-4780.  60  FR 
6390-6391,  60  FR  66857-66858,  and  61 
FR  40950—40952  (see  also  appendixes 
A-C  to  5  CFR  part  2635).  This 
requirement  has  been  in  effect  for  many 
years  and  has  served  GSA  well  in 
ensuring  that  its  employees  avoid 
violations  of  the  standards  of  conduct 
and  conflict  of  interest  statutes. 

Therefore,  §6701. 106(a)  of  this  final 
supplemental  rule  requires  that  a  GSA 
employee  who  wishes  to  engage  in 
outside  employment  with  a  prohibited 
source  must  obtain  prior  written 
approval  from  his  or  her  immediate 
supervisor  before  engaging  in  such 
outside  employment.  This  prior 
approval  requirement  applies  without 
regard  to  whether  the  employment  is  to 
be  undertaken  with  or  without 
compensation.  It  does  not  apply, 
however,  to  special  Government 
employees.  Section  6701.106  will  help 
to  ensure  that  the  outside  employment 
activities  of  GSA  employees  are  not 
prohibited  by  statute  or  Federal 
regulation,  including  the  executive 
branch-wide  Standards  in  5  CFR  part 
2635,  and  these  supplemental 
regulations. 

Section  6701.106(b)  sets  forth 
requirements  for  information  to  be 
provided  in  the  employee's  request  for 
prior  approval.  To  ensure  that 
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§  6701.106  is  not  itself  construed  as 
authority  to  deny  permission  to  engage 
in  outside  employment,  paragraph  (c) 
states  that  approval  shall  be  granted 
unless  a  determination  is  made  that  the 
outside  nnployment  is  expected  to 
involve  conduct  prohibited  by  statute  or 
regiilations,  including  5  CFR  part  2635 
and  these  supplemental  regulations. 

At  §  6701.106(d)(1),  "employment"  is 
broadly  defined  to  cover  any  form  of 
non-Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services,  including  writing 
when  done  imder  an  arrangement  wnth 
another  person  for  production  or 
publication  of  the  written  product.  It 
does  not.  however,  include  participation 
in  the  activities  of  nonprofit  charitable, 
religious,  professional,  social,  fraternal 
and  similar  organizations,  unless  such 
activities  involve  the  provision  of 
professional  services  or  advice  and  are 
for  compensation  other  than 
reimbursement  of  expenses.  Although  it 
is  simply  a  restatement  of  the  definition 
at  5  CFR  2635.203(d),  paragraph  (d)(2) 
of  §  6701.106  sets  forth  for  ease  of 
reCarence  the  definition  of  "prohibited 
source"  that  is  essential  to  the 
determination  of  when  prior  approval  is 
required  by  §  6701.106. 

Section  6701.107    Reporting  Waste, 
Fraud,  Abuse  and  Corruption 

Section  6701.107  assists  employees  in 
adhering  to  the  general  principle  of 
ethical  conduct  at  5  CFR 
2635.101(b)(ll),  under  which  an 
employee  shall  disclose  waste,  fraud, 
abuse,  and  corruption  to  appropriate 
authorities.  It  also  identifies  GSA's 
Office  of  the  Inspector  General  as  an 
authority  to  which  it  woiild  be 
appropriate  for  an  employee  to  disclose 
waste,  fraud,  abuse  and  corruption.  This 
new  provision  is  similar  to  the  old 
standards  of  conduct  provision  at  41 
CFR  105-735.216.  which  is 
simultaneously  being  removed  in  this 
rulemaking  document,  but  no  longer 
specifies  the  Assistant  Inspector  General 
for  Investigations  in  the  Central  Office 
or  the  appropriate  Special  Agent  in 
charge  in  the  regions  as  the  only 
appropriate  authorities  to  w^om  such 
matters  must  be  reported. 

m.  Removal  of  GSA's  Old  Standanb  of 
Q>ndiict  ProvirioBs  and  Reiaeaanoe  ai 
Certain  Nonsaperseded  Provisioiu  in 
an  Internal  Order 

Because  GSA's  old  standards  of 
conduct  have  been  largely  superseded 
by  the  new  executive  branch  finanrf^^l 
disclosure  regulations  at  5  CFR  part 
2634  and  the  new  executive  branch- 
vnde  Standards  at  5  CFR  part  2635,  as 
supplemented  by  the  regulations 


contained  in  GSA's  new  5  CFR  part 
6701,  GSA  is  simultaneously  removing 
from  the  CFR  its  old  standards  of 
conduct,  wfaidi  have  been  codified  at  41 
CFR  part  105-735.  and  is  repladng 
those  provisions  superseded  by  5  CFR 
parts  2634  and  2635  with  a  sectitm  that 
provides  cross-references  to  those  parts 
and  to  GSA's  new  supplemental 
regulations.  Moreover,  in  accordance 
with  5  CFR  2635.105(c)(3).  GSA  is 
reissuing  in  an  internal  GSA  Order 
(ADM  7900.9A)  those  sections  of  41  part 
105-735  which  are  not  contained  in  the 
Standards  or  GSA's  supplemental 
regulation,  and  which  GSA  has 
authority,  independent  of  5  CFR  parts 
2634  and  2635.  to  issue.  A  copy  of  GSA 
Order  ADM  7900.9A  will  be  given  to  all 
GSA  employees  and  is  available  from 
GSA's  Office  of  General  Counsel. 

rv.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553  (b)  and  (d), 
the  GSA  finds  good  cause  not  to  seek 
public  comment  on  this  rule  nor  to 
provide  for  a  30-day  delayed  effective 
date.  Such  comment  and  delayed 
effective  date  are  imnecessary  because 
the  GSA  is  essentially  restating  existing 
regulations  in  a  different  form. 
Moreover,  to  complete  the  transition 
from  GSA's  prior  ethics  rules  to  the  new 
Government-wide  standards  of  ethical 
conduct  regulations,  these  rulemaking 
actions  should  take  place  as  soon  as 
possible.  This  final  nile  will  become 
efiiective  as  soon  as  published  in  the 
Federal  Register. 

E.O.  12866,  Regulatory  Plaiming  and 
Review 

GSA  has  determined  this  proposal  is 
not  subject  to  the  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

GSA  has  determined  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-611)  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  GSA  employees. 
Therefore,  a  Regulatory  Flexibility 
Statement  and  Analysis  has  not  been 
prepared. 

Paperwork  Reduction  Act 

GSA  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Mffiiagement  and  Budget 


Environmental  Impact 

The  publication  of  this  rule  will  not 
have  a  significant  impact  upon  the 
quality  of  the  human  environment  or 
the  conservation  of  enogy  resources. 

List  of  Subjects 

5CFRPait6701 

Conflict  of  interests.  Ethical 
standards,  Executive  branch  standards 
of  ethical  conduct.  Government 
employees. 

41  CFR  Part  105-735 

Conflict  of  interests,  Ethical 
standards,  Executive  branch  standards 
of  ccmduct.  Government  employees. 

Dated:  October  25, 1996. 

Martha  N.  JohiiMm, 

Chief  of  Staff.  General  Services 
Administration. 

Approved:  October  28, 1996. 
Staphen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  General  Services 
Administration,  with  the  concurrence  of 
the  Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations,  and  title  41,  chapter  105.  of 
the  Code  of  Federal  Regulations,  as 
follows: 

TITLE  5-[AMENDE0] 

1.  A  new  chapter  LVn,  consisting  of 
part  6701,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

CHAPTER  LVn— GENEFtAL  SERVICES 
ADMINISTRATION 

PART  6701--SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  GENERAL 
SERVICES  ADMNISTRATION 

Sec. 

6701.101  General. 

6701.102  Prohibition  on  solicited  sales  to 
subordinates. 

6701 .  103    Prohibited  purchases  of  property 
sold  by  GSA. 

6701.104  Prohibited  purchases  of  real  estate 
by  certain  GSA  employees  involved  in 
the  acquisition  or  disposal  of  nal  estate. 

6701.105  Taking  or  disposing  of 
Government  property. 

6701.106  Prior  approval  for  outside 
employment 

6701.107  RB;>orting  waste,  fraud,  abuse  and 
corruption. 

Antfaorily:  5  U.S.C.  7301;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978);  E.O. 
12674.  54  FR  15159,  3  CFR.  1989  Comp.,  p. 
215,  as  modified  by  E.0. 12731,  55  FR  42547, 
3  CFR,  1990  Comp..  o.  306;  5  CFR  2635.105. 
2635.702,  2635.703,  2635.802,  2635.803. 
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16701.101 

In  accordance  with  5  CFR  2635.105. 
the  regulationa  in  this  part  apply  to 
employees  of  the  General  Services 
Administration  (GSA)  and  supplement 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standflrds)  contained  in  5  CFR  part 
2635.  In  addition  to  the  executive 
branch-wide  Standards  in  5  CFR  part 
2635  and  this  part.  CSA  employees  are 
subject  to  the  executive  branch  financial 
disclosure  regulations  contained  in  5 
CFR  part  2634. 

16701.108    Prohftraon  on  eoNdtid 


of  impartiality  in  the  performance  of  the 
employee's  duties. 


A  GSA  employee  shall  not  engage  in 
solicitation  of  sales,  on  or  off  duty,  to 
any  GSA  employee  under  his 
supervision,  at  any  level.  This 
prohibition  applies,  but  is  not  limited 
to,  solicitation  for  the  sale  of  insurance, 
stock,  mutual  funds,  real  estate, 
computer  equipment  and  any  other 
commodities,  goods  or  services  except: 

(a)  The  one-time  sale  of  the 
employee's  personal  property  or 
privately  o%vned  dwelling:  or 

(b)  Sales  made  in  the  course  of 
outside  employment  oi  CSA  employees 
in  retail  stores  and  under  other 
drounstances  nul  iuvulving 
solicitation. 

16701.103    ProhMtad  purchaeee  of 
property  aold  t»y  OSA. 

(a)  General  prohibition.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  no  CSA  employee,  or 
spouse  or  minor  child  of  a  CSA 
employee,  shall  purchase,  directly  or 
indirectly  Government  property,  real  or 
personal,  being  sold  by  GSA. 

(b)  Exception.  The  prohibition  in 
paragraph  (a)  of  this  section  does  not 
apply  to  the  purchase  of  foreign  gifts 
deposited  with  the  agency  pursuant  to 
5  U.S.C.  7342.  that  an  employee  may 
purchase  pursuant  to  41  CFR  part  101- 
49. 

(c)  Waiver.  An  employee  may  make  a 
purchase  otherwise  prohibited  by 
paragraph  (a)  of  this  section  where  a 
written  waiver  of  the  prohibition  has 
been  given  to  the  employee  by  the 
Administrator  of  CSA  or  his  designee. 
Such  a  waiver  may  be  granted  only 
upon  a  determination  that  the  waiver  is 
not  otherwise  prohibited  by  law  and 
that,  in  the  mind  of  a  reasonable  person 
with  knowledge  of  the  particular 
circumstances,  the  purchase  of  the 
property  will  not  raise  a  question  as  to 
whether  the  employee  has  used  his 
official  position  or  nonpublic 
information  to  obtain  an  advantageous 
purchase  or  create  an  appearance  of  lose 


(a)  General  prohibition.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  employees  who  personally 
and  suhetantially  participate  in  or  have 
official  responsibility  for  the  acquisition 
or  disposal  of  real  estate  or  interests 
therein,  shall  not  directly  or  indirectly 
purchase  or  participate  as  an  agent  or 
otherwise  in  the  purchase  of  any  real 
estate  or  interest  therein. 

(b)  Exception.  The  prohibition  in 
paragraph  (a)  of  this  section  does  not 
apply  to  an  employee's  purchase  of  real 
estate  for  use  as  his  personal  or  other 
residential  property,  such  as  a  vacation 
home. 

(c)  Waiver.  An  employee  may  make  a 
purchase  otherwise  prohibited  by  this 
section  where  a  written  waiver  of  the 
prohibition  has  been  given  to  the 
employee  by  the  employee's  immediate 
supervisor,  with  the  advice  of  a  Deputy 
Standards  of  Conduct  Counsellor  or  the 
Designated  Agency  Ethics  OfGcial.  Such 
a  waiver  may  be  granted  only  if  a 
determination  is  made  that  the  waiver  is 
not  otherwise  prohibited  by  law  or 
regulation,  and  that  in  the  mind  of  a 
reasonable  person  with  knowledge  of 
the  particular  circumstances,  the 
purchase  of  such  real  estate  or  interest 
therein  will  not  raise  a  question  as  to 
whether  the  employee  will  use  his 
official  position  or  nonpublic 
information  to  obtain  an  advantageous 
purchase  or  create  an  appearance  of  loss 
of  impartiality  in  the  performance  of  the 
employee's  duties. 

16701.106    TaMng  or  diapoaing  of 


An  employee  shall  not,  directly  or 
indirectly,  take  or  dispose  of,  or  allow 
the  taking  or  disposal  of.  Government 
property,  unless  authorized  to  do  so.  For 
purposes  of  this  section,  property 
remains  Government  property  until 
disposed  of  in  accordance  with 
applicable  rules  and  regulations. 

10701.106   Piloripprawiifer outside 


(a)  Approval  mjuirement.  A  GSA 
employee,  other  than  a  special 
Government  employee,  shall  obtain 
written  approval  from  his  immediate 
supervisor  prior  to  engaging  in  outside 
employment  with  a  proMbited  souroe, 
witn  or  without  compensation. 

(b)  Fonn  of  request  for  approval.  A 
request  for  approval  of  outside 
employment  shall  include,  at  a 
minimum,  the  foUowlng: 


(1)  The  employee's  name,  location 
and  occupational  title; 

(2)  A  brief  description  of  the 
employee's  official  duties: 

(3)  "the  nature  of  the  outside 
employment,  including  a  full 
description  of  the  specific  duties  or 
services  to  be  performed; 

(4)  The  name  and  address  of  the 
prospective  outside  employer  for  which 
work  will  be  done;  and 

(5)  A  statement  that  the  employee 
currently  has  no  official  duties 
involving  a  matter  that  affects  the 
outside  employer  and  will  disqualify 
himself  from  future  participation  in 
matters  that  could  directly  affect  the 
outside  employer. 

(c)  Standard  for  approval.  Approval 
shall  be  granted  unless  a  determination 
is  made  that  the  outside  employment  is 
expected  to  involve  conduct  prohibited 
by  statute  or  regulation,  including  5  CFR 
part  2635  and  this  part. 

(d)  Definitions.  For  purposes  of  this 
section: 

(1)  Emp/oyment  means  any  form  of 
non-Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services  by  the  employee.  It 
includes  but  is  not  limited  to  personal 
services  as  an  officer,  director, 
employee,  agent,  attorney,  consultant, 
contractor,  general  partner,  trustee, 
teacher,  or  speaker.  It  includes  writing 
done  under  an  arrangement  with 
another  person  for  production  or 
publication  of  the  written  product.  It 
does  not,  however,  include  participation 
in  the  activities  of  a  nonprofit 
charitable,  religious,  professional, 
social,  fraternal,  educational, 
recreational,  public  service,  or  civic 
organization,  unless  the  participation 
Involves  the  provision  of  professional 
services  or  advice  for  compensation 
other  than  reimbursement  for  actual 
expenses. 

(2)  Prohibited  source  has  the  meaning 
in  5  CFR  2635.203(d),  and  includes  any 
person  who: 

(i)  Is  seeking  official  action  by  GSA; 

(ii)  Does  business  or  seeks  to  do 
business  with  GSA; 

(iii)  Conducts  activities  regulated  by 
GSA; 

(iv)  Has  interests  that  may  be 
substantially  affected  by  performance  or 
nonperformance  of  the  employee's 
official  duties;  or 

(v)  Is.an  organization  a  majority  of 
whose  members  are  described  in 
paragraphs  (d)(2)(i)  through  (iv)  of  this 
section. 

Note  to  1 6701.106:  An  employee  may 
obtain  advics  from  an  agency  ethics  official 
as  to  whether  a  potential  employer  is  a 
prohibited  source. 
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16701.107 
ind  oomiptton. 

GSA  employees  shall  disclose 
immediately  any  waste,  frvud.  abuse, 
and  corruption  to  appropriate 
authorities,  sudi  as  the  Office  of 
Inspector  General. 

TniE  41— {AMENDED] 

CHAPTER  106— GENERAL  SERVICES 
ADMINISTRATION 

2.  Part  105-735  of  41  CFR  chapter  105 
is  revised  to  read  as  follows: 

PART  105-735— STANDARDS  OF 
CONDUCT 

f106-73Swl    Cros»referenoes  to  employee 
ethical  conduct  slMdMde,  financial 
dtodoaure  ragulatlons.  and  other 

Employees  of  the  General  Services 
Administration  are  subject  to  the 
executive  Inench-wide  standards  of 
ethical  conduct  at  5  CFR  part  2635, 
GSA '8  regulations  at  5  CFR  part  6701 
which  supplement  the  executive 
branch-wide  standards,  the  regulations 
on  employee  responsibilities  and 
conduct  at  5  CFR  part  735,  and  the 
executive  branch  financial  disclosure 
regulations  contained  in  5  CFR  part 
2634,  and  GSA  Order  ADM  7900.9A, 
which  can  be  obtained  from  the  GSA 
Office  of  General  Counsel. 

Authority:  5  U.S.C  7301. 

[FR  Doc.  96-27967  Filed  10-31-96:  8:45  am) 
BMJJNQ  cooc  aafe-s4-p 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Heattti  Inapection 
Servica 

7  CFR  Part  301 
[Docket  No.  95-067-^ 

Japanaao  Beetle;  Domeatic  Quarantlna 
and  Ragulatlona 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  with  two  changes,  an  iiiterim  rule 
that  amended  the  Japanese  beetle 
quarantine  and  regulations  by  adding 
Minnesota  and  Wisconsin  to  the  list  of 
quarantined  States  and  by  providing 
greater  specificity  about  what  actions 
must  be  taken  to  prevent  the  spread  of 
Japanese  beetle  by  aircraft  bom 
regulated  airports.  This  action  was 
necessary  to  prevent  the  spread  of 
Japanese  beetle  into  noninfested  areas  of 
the  United  States.  The  interim  rule  also 
amended  the  regulations  to  allow 


caniers  at  regulated  airports  the  option 
of  performing  scnne  activities  under  a 
compliance  agreement  with  the  Animal 
and  Plant  Health  Inspection  Service, 
rather  than  in  the  presence  of  an 
inspector. 

EFFECTIVE  DATE:  December  2, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Ronald  P.  Milberg,  Operations  Officer, 
Program  Support,  PPQ,  APHIS,  4700 
River  Road  Unit  134.  Riverdale,  MD 
20737-1236.  (301)  734-5255. 

SUPPLEMENTARY  INFORMATION: 


Backgroimd 

The  Japanese  beetle  fiaeds  on  fruits, 
vegetables,  and  ornamental  plants  and  is 
capable  of  causing  damage  to  over  300 
potential  hosts.  The  Japanese  beeUe 
quarantine  and  regulations,  contained  in 
7  CFR  301.48  through  301 AB-7  (referred 
to  below  as  the  regulations],  quarantine 
certain  States  and  restrict  the  interstate 
movement  of  aircraft  from  regvdated 
airports  in  the  quarantined  States  to 
prevent  the  spread  of  the  Japanese 
beeUe  to  the  seven  States  listed  in 
§  301. 48(b)  (Arizona,  California,  Idaho, 
Nevada.  G^on,  Utah,  and  Washington, 
referred  to  below  as  the  protected 
States).  Under  §  301 .48-4  of  the 
regulations,  a  regulated  article  may 
move  interstate  bom  a  regulated  airport 
to  any  of  the  protected  States  only  if 
certain  conditions  have  been  met. 

In  an  interim  rule  effective  June  20, 
1996,  end  published  in  the  Federal 
Register  on  June  25, 1996  (61  FR  32636- 
32641,  Docket  No.  95-087-1),  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  amended  the 
regulations  to  (1)  add  Minnesota  and 
Wisconsin  to  the  list  of  States 
quarantined  for  Japanese  beetle;  (2) 
provide  greater  specificity  about  what 
actions  must  be  taken  to  ensure  aircraft 
do  not  spread  Japanese  beetle  bom 
regulated  airports;  (3)  allow  carriers  at 
regulated  airports  the  option  of 
performing  some  activities  under  a 
compliance  agreement  with  APHIS, 
rather  than  in  the  presence  of  an 
inspector;  and  (4)  amend  the  definition 
of  "regulated  aifport"  to  include 
portions  of  airports,  as  well  as  entire 
airports.  This  action  was  necessary  to 
help  prevent  the  spread  of  Japanese 
beetle  into  the  protected  States. 

We  solicited  comments  concerning 
the  interim  rule  for  60  days  ending 
August  26, 1996.  We  received  one 
comment  by  that  date.  The  comment 
received  was  from  a  State  government. 
The  commenter  was  generally 
supportive  of  the  interim  rule  but 
included  three  suggestions  pertaining  to 
content  changes  and  one  suggestion  to 
delay  publication  of  a  final  rule.  We 


have  carefully  amsidflnd  the 
suggestions  made  in  this  comment 
They  are  discussed  lidow. 

The  first  suggestion  was  to  leave  the 
determination  of  what  constitutes 
daylight  hours  up  to  local  APHIS 
personnel  at  the  regulated  airports.  (The 
interim  rule  specified  that  the  regulatcHy 
provisions  apply  between  the  hours  of 
7:00  ajn.  and  8:00  pjn.  because 
Japanese  lieetles  are  active  during 
daylight  hours  only.)  The  concern 
exprmsed  was  that  operational 
problems  could  occur  when 
determining  airport  regulation  status 
along  timelLie  divisions.  For  example, 
an  aircraft  at  a  regulated  airport  in  the 
central  time  zone  could  require 
treatment  at  7:00  p.m.,  whereas  an 
aircraft  at  a  nearby  airport  in  the  eastern 
time  zone  (8:00  p.m.)  would  not  be 
subject  to  the  same  regulatory 
requirements. 

We  designed  the  regulations  to 
prevent  adult  Japanese  beetles  from 
fljring  into  aircraft  destined  for  any  of 
the  protected  States.  Because  of  the 
Japanese  beetle  life  cycle,  the  adult 
beetles  are  active  in  most  parts  of  the 
United  States  only  in  the  siunmer 
months  during  daylight  hours.  More 
specifically,  adidt  Japanese  beeUes  are 
generally  active  oi^y  when  the  air 
reaches  a  certain  temperature.  We 
believe  the  period  of  greatest  flight 
activity  occurs  between  the  hotu^  of 
10:00  a.m.  and  3:00  p.m.  during  the 
months  of  July4hrough  mid-September 
in  most  parts  of  the  country.  Because 
the  hours  of  7:00  fi.m.  to  8:00  p.m.  are 
roughly  the  houirs  of  daylight  in  many 
parts  of  the  United  States  during  the 
simuner  months,  we  established  that 
timefieme  as  the  pwriod  of  regulatory 
activity  to  ensure  we  would  cover  any 
possible  Japanese  beetie  flight  activity. 
We  are  not  making  any  change  to  the 
regulations  based  on  this  comment 
because  we  are  not  aware  of  any 
operational  problems  that  have  occurred 
to  date  as  a  result  of  the  7:00  a.m.  to 
8:00  p.m.  timeframe  and,  furthermore, 
we  believe  that  having  an  established 
timefieme  for  regulatory  activity  will 
make  conducting  ojierations  at  tKe 
airports  easier — ^not  more  difficult 

'The  second  suggestion  was  to 
eliminate  language  concerning  how  to 
apply  an  approved  pesticide  in  an 
aircraft  (i.e.,  holding  the  pesticide  at  a 
45-degree  angle  and  aerating  for  15 
minutes).  These  instructions  pertain  to 
the  application  of  the  pesticide  d- 
phenothrin.  The  concern  was  that  d- 
phenothrin  is  not  the  only  pesticide 
approved  for  use  against  Japanese  beetle 
in  aircraft  and  the  language  in  the 
regulations  should  allow  for  use  of  any 
approved  and  effective  treatment. 
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We  agree  with  the  reasona  preaented 
for  thia  suggeation.  Accordingly,  we  are 
removing  the  language  in  $  301.48- 
4(dJ(4)  that  pertains  to  application  of  d- 
phenothrin. 

The  third  suggestion  was  to  eliminate 
the  term  "tail  swapping"  in  the 
regulations  because  of  concerns  that  this 
term  is  not  commonly  used  and  could 
be  misconstrued. 

We  believe  the  term  "tail  swapping" 
is  commonly  used  by  the  airline 
industry  and,  therefore,  is  appropriate 
for  use  in  a  regulation  targeted  at  that 
industry.  However,  to  ensure  clarity,  we 
are  rhunging  the  wording  in  §  301.48- 
4(d)(6).  As  reworded,  $  301.48-«(d)(6) 
will  begin:  "When  a  designated  airtxafl 
is  replaced  with  an  alternate  one  just 
prior  to  departure  (the  procediue  known 
as 'tail  swapping').  •  •  •" 

The  final  suggestion  was  to  delay 
issuance  of  this  final  rule  until  the  list 
of  infested  States  used  in  the  U.S./ 
Caiuda  Japanese  Beetle  Harmonization 
Plans  has  been  finalized. 

We  are  not  taking  any  action  in  regard 
to  this  suggestion  because  this  list, 
which  is  primarily  used  by  noninfested 
States  to  regulate  the  movement  of 
nursery  stock  from  infested  States,  is 
constantly  being  updated.  It  will  never 
be  "finalized,"  per  se.  Just  as  we  added 
Minnesota  and  Wisconsin  to  the  list  of 
quarantined  States  in  the  interim  rule,  if 
we  determine  that  a  State  other  than 
those  currently  listed  in  §  301.48(a)  is 
infested  with  Japanese  beetles  and 
needs  to  be  quarantined,  we  will  take 
action  at  that  time  to  include  that  State 
in  the  list  of  quarantined  States. 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  interim  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

This  final  rule  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  1 2866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778.  and 
the  National  Environmental  Policy  Act. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  control  number  0579-0088. 

List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 


Accordingly,  the  interim  rule 
amending  7  CFR  part  301  which  was 
published  at  61  FR  32636-32641  on 
June  25. 1996.  is  adopted  as  a  final  rule 
with  the  following  changes: 

PART  301— DOMESTIC  QUARANTWe 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 


r.  7  U.S.C  ISObb,  ISOdd.  ISOae, 
ISOtr.  lei,  162,  and  164-167:  7  CFR  2.22. 
2.80,  and  371.2(c). 

2.  In  §  301.48-4.  paragraph  (d)(4)  and 
the  first  sentence  of  paragraph  (d)(6)  are 
revised  to  reed  as  foUows: 


f301 


mowemant  of  leouleiad  artiGMe 


(d)  •  •  • 

(4)  Aircraft  must  be  treated  in 
accordance  with  the  Treatment  Manual 
no  more  than  1  hour  before  loading. 
Particular  attention  should  be  paid  to 
the  ball  mat  area  and  the  holes  around 
the  main  entrance.  The  aircraft  must 
then  be  aerated  under  safiaguard 
conditions  as  required  by  the  Treatment 
Manual. 

•  •        •        •        • 

(6)  When  a  designated  aircraft  is 
replaced  with  an  alternate  one  just  prior 
to  departure  (the  procedure  known  as 
"tail  swapping"),  the  alternate  aircraft 
must  be  inspected  and  all  Japanese 
beetles  must  be  removed.  *  *  * 

•  •        •        •        • 

Done  In  Washington.  DC,  this  24th  day  of 
October  1996. 
A.  Stratliig. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  96-27972  Filed  10-31-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

ptegutatton  Y;  Docket  No.  R-OOSq 

Bank  Holding  Companiaa  and  Chang* 
In  Bank  Control  (Ragulallon  Y) 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  Section  2208  of  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  amended  the 
Bank  Holding  Company  Act  to  eliminate 
the  requirement  that  bcink  holding 
companies  seek  Board  approval  before 
engaging  de  novo  in  permissible 


nanbanking  activities  listed  in 
Regulation  Y  if  the  holding  company  is 
well-capitalized  and  meets  certain  other 
criteria  specified  in  the  statute.  Section 
2208  also  established  an  expedited 
procedure  for  well-capitalized  bank 
holding  companies  that  meet  these 
criteria  to  obtain  Board  approval  to 
acquire  smaller  companies  that  engage 
in  any  permissible  nonhanking  activities 
listed  in  Regulation  Y  as  well  as  to 
engage  in  nonbanldng  activities  that  the 
Board  has  approved  only  by  order. 
These  changes  are  efiiactive 
immediately. 

Section  2208  provides  that  a  bank 
holding  company  shall  be  considered 
"well-capitaUzed"  if  it  meets  the  capital 
levels  required  by  the  Board.  For 

fiiupoees  of  determining  the  capital 
evels  at  which  a  bank  holding  company 
shall  be  considered  "well-capitalized" 
under  section  2208  and  Regulation  Y. 
the  Board  has  adopted,  as  an  interim 
rule,  risk-based  capital  thresholds  that 
are  the  same  as  the  levels  set  for 
determining  that  a  state  member  bank  is 
well  capitalized  under  the  provisions 
established  under  section  38  of  the 
Federal  Deposit  Insurance  Act,  and  a 
modified  leverage  ratio.  Because  section 
2208  became  effective  upon  enactment 
on  September  30, 1996.  this  definition 
is  adopted  efiiactive  immediately  on  an 
interim  basis.  The  Board  invites  public 
comment  on  the  definition  of  "well- 
capitalized,"  including  how  this 
provision  in  section  2208  applies  to 
foreign  banking  organizations.  The 
Board  will  adjust  the  definition  as 
appropriate  in  Ught  of  public  comment. 
DATES:  Interim  rule  effective  October  23, 
1996;  comments  must  be  received  by 
December  2, 1996. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0936.  and  may  be  mailed 
to  Mr.  William  W.  Wiles,  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20551.  Comments  may  also  be 
delivered  to  Room  B-2222  of  the  Eodes 
Building  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  and  to  the  guard  station 
in  the  Eccles  Building  courtyard  on  20th 
Street,  NW.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  received  will  be  available  for 
inspection  in  room  MP-500  of  the 
Martin  Building  betvreen  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  section  261.8(a)  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
FOR  FURTHER  MFORMATKSN  CONTACT: 
Scott  G.  Alvarez,  Associate  General 
Counsel  (202/452-3583),  Deborah  M. 
Awai,  Senior  Attorney  (202/452-3594). 
Legal  Division;  Rhoger  Pugh.  Assistant 
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Director  (202/728-5883),  Norah  M. 
Barger.  Manager  (202/452-2402). 
Division  of  Banking  Supovision  and 
Regulation.  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System.  201ii  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 
SUPPLBCNTARY  MFONMATKM:  Section 
2208  of  the  Economic  Giowth  and 
Regulatory  Paperworic  Reduction  Act  of 
1996  (Pub.  L.  104-208. 110  Stat.  3009) 
amended  section  4  of  die  Bank  Holding 
Company  Act  to  provide  that  a  well- 
capitalized  bank  holding  company  that 
meets  certain  criteria  is  no  longer 
required  to  obtain  prior  Board  approval 
to  engage  de  novo  in  a  nonhanking 
activity  listed  in  Regulation  Y.  A  bank 
holding  company  that  meets  the 
qualifications  in  section  2208  is 
required  only  to  notify  the  Board  within 
10  business  days  after  the  activity  has 
been  started.' 

Section  2208  also  established  an 
expedited  procedure  for  well- 
capitalized  bank  holding  companies  that 
meet  the  criteria  in  section  2208  to 
obtain  Board  approval  to  acquire 
companies  (other  than  an  insured 
depository  institution)  that  engage  in 
any  permissible  nonbanldng  activities  as 
well  as  to  engage  de  novo  in  nonbanldng 
activities  that  d^e  Board  has  approved 
only  by  order.^  Under  the  statutory 
change,  a  qualifying  bank  holding 
company  must  provide  the  Board  with 
at  least  12  business  days  advance  notice 
of  a  proposed  acquisition  or  of  a 


■  The  other  criterU  esUblUhed  by  section  2208 
require  that  1]  the  lead  insured  depository 
institution  controlled  by  the  bank  holding  company 
and  iiuured  donository  institutions  that  control  at 
least  80  percent  of  the  aggregate  total  risk-weighted 
assets  of  insured  depository  institutions  controlled 
by  the  holding  company  be  well-capitalized;  2)  no 
insured  depository  institution  controlled  by  the 
holding  company  be  undercapitalized:  3)  the  benk 
holding  company,  its  lead  insured  depository 
institution  and  insured  depository  institutions 
representing  at  least  00  percent  of  the  aggregate 
total  risk-weighted  assets  of  insured  depository 
institutions  controlled  by  the  bank  holding 
company  have  received  at  least  a  composite  2 
examination  rating  and  a  "satisbctory"  rating  fot 
management  at  the  most  recent  examination;  4)  no 
insureid  depository  institution  controlled  by  the 
bank  holding  company  have  received  a  composite 
examination  rating  of  4  or  5  at  the  latest 
examination;  and  5}  no  supervisory  or  enforcement 
action  be  pending  against  the  bank  holding 
company  or  any  of  its  insured  depository 
institutions. 

'hi  addition  to  meeting  the  criteria  described  in 
footnote  1,  an  acquisition  qualifies  under  the  statute 
If  the  acquired  assets  or  company  represent  less 
than  10  percent  of  the  total  risk-weighted  assets  of 
the  acquiring  bank  holding  company  and  the 
consideAtion  paid  for  the  assets  or  company  does 
not  exceed  15  pen:ent  of  the  consolidated  Tier  1 
capital  of  the  acquiring  bank  holding  company. 


proposal  to  engage  in  an  activity 
approved  only  by  order,  and  the  Board 
may  notify  the  bank  holding  company 
during  that  period  that  a  full  appUcation 
is  required.' 

To  qualify  for  this  exemption  and 
procedure,  a  bank  holding  company 
must  be  well-capitalized.  Section  2208 
provides  that  a  bank  holding  company 
is  "well-capitalized"  for  purposes  of 
that  section  if  the  holding  company 
meets  the  required  capital  levels  for 
well-capitalized  bank  holding 
companies  established  by  the  Board. 
The  Board's  capital  adequacy  guidelines 
do  not  currently  define  a  capital  level  at 
which  a  bank  holding  company  would 
be  considered  to  be  "well-capitalized" 
for  any  purpose. 

For  purposes  of  section  2208  and  the 
provisions  of  Regulation  Y,  the  Board 
considers  a  bank  holding  company  to  be 
"well-capitalized"  if: 

1.  The  bank  holding  company,  on  a 
consolidated  basis,  maintains  a  total 
risk-based  capital  ratio  of  10.0  percent 
or  greater; 

2.  The  bank  holding  company,  on  a 
consolidated  basis,  maintains  a  Tier  1 
risk-based  capital  ratio  of  6.0  percent  or 
greater. 

3.  The  bank  holding  company,  on  a 
consolidated  basis,  maintains  either: 

A.  A  Tier  1  leverage  ratio  of  4.0 
percent  or  greater,  or 

B.  If  the  bank  holding  company  has  a 
composite  1  rating  imder  the  BOPEC  (or 
comparable]  rating  system  or  has 
implemented  the  risk-based  capital 
measure  for  market  risk,  a  Tier  1 
leverage  ratio  of  3.0  percent  or  greater; 
and 

4.  The  bank  holding  company  is  not 
subj^  to  any  written  agreement,  order, 
capital  directive,  or  prompt  corrective 
action  directive  issued  by  the  Board  to 
meet  and  maintain  a  specific  capital 
level  for  any  capital  measure. 

The  ri^-based  ratios  are  the  risk- 
based  capital  levels  at  which  a  state 
member  bank  is  deemed  to  be  well- 
capitalized  for  purposes  of  the 
provisions  of  the  Federal  Deposit 
Insurance  Act  that  govern  prompt 
corrective  action,  llie  Board  believes  it 
is  desirable  for  bank  holding  companies 
also  to  maintain  a  minimiiTn  base  of 
capital  to  total  assets,  but  recognizes 
that  the  leverage  ratio  can  be  an  inexact 
measure  of  capital  adequacy  for  many 


bank  holding  companies,  particularly 
for  holding  companies  that  engage  in 
significant  n<mbanking  activities.  The 
leverage  ratio  can  be  particularly 
misleading  for  very  large  organizations 
that  have  significant  trading  portfolios 
and  are  extensively  engaged  in  fee- 
generating  off-balance  sheet  activity. 

Accordingly,  the  Board  requires  a 
leverage  ratio  that  is  somewhat  different 
than  the  ratio  required  for  a  "well- 
capitalized"  bank.^  Specifically,  in 
order  to  be  deemed  well-capitalized  for 
purposes  of  Regulation  Y  and  the 
modifications  to  the  application 
process,  a  bank  holding  company  must 
maintAJn  a  minimum  Tier  1  leverage 
ratio  of  3  percent  so  long  as  the 
organization  has  a  composite  1  BOPEC 
rating  or  has  implemented  the  risk- 
based  capital  market  risk  measure  set 
forth  in  the  Board's  capital  adequacy 
guidelines.^  All  other  bank  holding 
companies  would  be  subject  to  a  4 
percent  minimum  Tier  1  leverage  ratio. 
In  calculating  the  various  capital  levels, 
a  bank  holding  company  should  apply 
the  definition  of  capital,  assets, 
weighted  risk  assets,  Tier  1  capital, 
leverage,  and  other  capital  terms  as 
defined  currently  in  the  capital 
adequacy  guidelines  applicable  to  bank 
holding  companies.^ 

The  changes  enacted  by  section  2208 
will  reduce  regulatory  biirden  on  well- 
capitalized  bank  holding  companies  that 
meet  the  criteria  of  that  section  by 
eliminating  the  current  statutory 
requirement  for  prior  approval  of 
proposals  to  engage  de  novo  in 
nonhanking  activities  that  the  Board  has 
approved  by  reg\ilation,  and  by 
establishing  a  streamlined  prior  notice 
requirement  for  these  companies  to 
obtain  approval  to  make  small 
acquisitions  of  companies  engaged  in 
permissible  nonbanldng  activities  and  to 
engage  de  novo  in  activities  permitted 
by  order.  Because  the  provisions  of 
section  2208  became  effective  on  the 
date  of  enactment,  which  was 
September  30, 1996,  and  because  the 
change  to  Regulation  Y  would  establish 
a  definition  that  is  needed  to  identify 


>By  the  terms  of  tlie  statutory  change,  this 
expedited  procedure  is  not  available  for 
acquisitions  of  savings  associations  or  other  insured 
depositmy  institutions.  Proposals  that  involve  the 
acquisition  of  a  savings  association  or  other  insured 
depository  institution,  or  that  do  not  otherwise 
meet  the  criteria  established  in  section  2208  must 
receive  prior  System  approval  under  the  pr(x:edures 
currently  set  forth  in  Regulation  Y. 


<To  be  classified  as  "well-capiulized,"  a  state 
member  benk  must  have  a  Tier  1  leverage  ratio  of 
at  least  S  percent,  in  addition  to  the  two  risk-based 
capital  ratios  described  above. 

>  The  Board's  current  guidelines  for  determining 
that  a  banking  organization  is  "adequately 
capitalized"  set  the  minimum  level  of  Tier  1  capital 
to  total  assets  at  3  percent  for  organizations  with  « 
composite  1  BOPEC  rating  that  also  meet  ceruin 
other  conditions,  and  at  3  percent  plus  an 
additional  cushion  of  100  to  200  basis  points  for  all 
other  organizations. 

'Capital  Adequacy  Guidelines  for  Bank  Holding 
Companies:  Risk-based  Measure  (12  CFR  Part  225. 
Appendix  A):  and  Capital  Adequacy  Guidelines  for 
Baiik  Holding  Companies:  Tier  1  Leverage  Measure 
(12  CFR  Part  225.  Appendix  D). 
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bank  holding  companies  that  qualify  for 
the  regulatory  relief  contained  in  section 
2208,  the  Board  believes  that  there  is 
good  cause  for  adopting  its  definition  of 
a  "well-capitalized"  banJ^  holding 
company  on  an  interim  basis  eflisctive 
inunediately. 

The  Board  invites  public  comment  on 
the  definition  of  "well-capitalized." 
including  how  this  provision  in  section 
2208  applies  to  foreign  banking 
organizations.  The  Board  will  adjust  the 
definition  as  appropriate  in  light  of 
public  comment. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  Board  is  required  to  conduct  an 
analysis  of  the  effect,  on  small 
institutions,  of  the  proposed  revision  to 
Regulation  Y.  As  of  December  31, 1995. 
the  number  of  bank  holding  companies 
totalled  5,274.7  The  follov«ring  chart 
provides  a  distribution,  based  on  asset 
size,  for  those  companies. 


Asset  size  cat- 
egory (M-MiWon) 

Nurrber  of 
bank  hom- 
ing compa- 
nies 

Percent  of 

bankhoM- 

ingoonv 

pany  assets 

(peroem) 

Lessltian 

$150M 

Qreatorthan 

$150M 

3,954 
1.320 

'5.5 
94.5 

'Bank  hokina  companies  wtth  consoMaled 
assets  a*  less  than  il50  miakxi  are  not  re- 
quired to  IHe  financial  regulalory  reports  on  a 
conaolklated  basis.  Assets  kx  this  group  are 
estimated  based  on  reports  filed  by  »ie  parent 
companies  and  subekuries. 

The  Board  does  not  believe  that  the 
interim  rule  would  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  would  reduce  regulatory 
burdens  imposed  by  the  Board's 
procedures  on  well-capitalized  bank 
holding  companies  by  eliminating  or 
streamlining  the  notice  requirements 
under  section  4  of  the  Bank  Holding 
Company  Act.  Elimination  or 
streamlining  of  these  procedures  for 
well-capitalized  bank  holding 
companies  is  expected  to  have  a 
particular  benefit  to  small  bank  holding 
companies  that  qualify  for  this 
exemption  by  reducing  the  paperwork 
burden  and  processing  time  associated 
with  regulatory  filings,  and  the  costs 
associated  with  complying  with 
regulation.  This  will  improve  the  ability 
of  all  bank  holding  companies, 
including  small  organizations,  to      • 


^  Financial  top-ti«r  dome«tic  bank  holding 
c»mpani««.  ExdudM  middla-tiar  bank  holding 
companiaa,  and  foreign  bank  holding  companiaa 
that  ara  not  raquirad  to  file  a  Y-0  report  trith  tha 
Federal  Reaarve  Syftam. 


conduct  businasa  on  a  mora  ooat- 
effident  basis.  The  Board  invitea  public 
comment  on  this  sub|ect. 

Paperwork  Radnctkn  Act  Analyais 

In  accordance  with  the  Paperworic 
Reduction  Act  of  1005  (44  U.S.C  Ch. 
3506:  5  CFR  1320  Appendix  A.l).  the 
Board  reviewed  the  interim  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget 
Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (7100-00171.  7100- 
0121,  7100-0134. 7100-0131.  7100- 
0119,  as  applicable:  see  below). 
Washington,  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary  M. 
McLaughlin.  Federal  Reserve  Boud 
Clearance  Officer.  Division  of  Research 
and  Statistics,  Mail  Stop  07,  Board  of 
Govemore  of  the  Federal  Raeerve 
System,  Washington,  DC  20551. 

This  interim  rule  will  eliminate  one 
information  collection  requirement  and 
substantially  reduce  another  for  any 
bank  holding  company  that  meets  the 
proposed  definition  of  a  well- 
capitalized  bank  holding  company  and 
the  other  statutory  reqti^ements.  The 
affected  information  requirements  are 
found  in  12  CFR  225.23  and  12  CFR 
225.24.  This  information  is  required  to 
evidence  compliance  with  the 
requirements  of  the  Bank  Holding 
Company  Act.  The  respondents  are  for- 
profit  fidiancial  institutions  and  other 
corporations,  including  small 
businesses,  and  individuals.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to.  these 
information  collections  unless  it 
displays  a  currently  valid  OMB  codtrol 
number.  The  OMB  control  numbers  are 
indicated  below. 

The  Board  believes  the  interim  rule 
will  result  in  a  reduction  in  burden  by 
defining  when  a  bank  holding  company 
is  "well-capitalized"  and.  consequentiy, 
qualifies  for  the  new  statutory  ' 
exemption  bom  or  streamlined  notice 
procedures  for  obtaining  prior  approval 
for  nonbanking  proposals  imder  section 
4  of  the  Bank  Holding  Company  Act. 

Bank  holding  companies  that  qualify 
for  the  exemption  from  the  prior 
approval  requirement  to  engage  de  novo 
in  permissible  nonbanking  activities 
and  for  the  streamlined  procediue  for 
obtaining  approval  for  proposals  to 
acquire  small  nonbanking  companies 
should  benefit  from  a  significant 
reduction  in  burden  for  respondents 
that  file  the  Application  for  Prior 
Approval  To  Engage  DirecUy  or 
Indirectly  in  Certain  Nonbanking 
Activities  (FR  Y-4:  OMB  No.  7100- 


0121).  Approximately  360  respondoits 
file  the  FR  Y-4  annually  to  meet 
application  requirements,  and  114 
respondents  file  to  meet  notification 
leqidTements.  The  current  burden  per 
response  is  59.0  hours  and  1.5  hours, 
respectively,  for  a  total  estimated  annual 
burden  of  21.529  hours.  Under  the 
proposed  rule  it  is  estimated  that 
between  30  and  50  percent  of  these 
respondents  would  meet  the  criteria  to 
qualify  either  for  elimination  or  for  the 
filing  of  a  streamlined  application, 
representing  between  100  and  181 
applications  and  between  34  and  57 
notifications.  The  average  number  of 
hours  per  response  for  the  required 
post-consummation  notice  is  0.5  hours 
and  for  the  required  streamlined  notice 
is  1.5  hours.  Inerefore  the  total  amount 
of  annual  burden  is  estimated  to  be 
between  11.121.5  and  15.261.5  hours. 
Based  on  an  hourly  cost  of  $50.  the 
annual  cost  to  the  public  under  the 
proposed  revision  is  estimated  to  be 
between  $556,075  and  $763,075,  which 
represents  an  estimated  cost  reduction 
of  between  $313,375  and  $520,375  from 
the  current  estimated  annua)  cost  to  the 
public  of  $1,076,450  under  the  current 
rule. 

All  information  contained  in  these 
collections  of  information  are^vailable 
to  the  public  unless  the  respondent  can 
substantiate  that  disclosure  of  certain 
information  woiild  result  in  substantial 
competitive  hdnn  or  an  imwarranted 
invasion  of  personal  privacy  or  would 
otherwise  qualify  for  an  exemption 
under  the  Freedom  of  Information  Act. 

Comments  are  invited  on:  a.  whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions,  including  whether  the 
information  has  practical  utilify:  b.  the 
accuracy  of  the  Federal  Reserve's 
estimate  of  the  burden  of  the  proposed 
information  collections,  including  the 
cost  of  compliance;  c.  ways  to  enhance 
the  qxulity.  utility,  and  clarity  of  the 
information  to  be  collected;  and  d.  ways 
to  minimize  the  burden  of  information 
collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedura,  Banks,  banking.  Federal 
Reserve  System.  Holding  Companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the    • 
preamble,  the  Board  amends  12  CFR 
Part  225  as  follows: 
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PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REQULATKm  Y) 

1.  Tlie  authority  citation  for  Part  225 
continues  to  read  as  follows: 

Audiarlty:  12  U.S.C  1817(j)(13),  1818. 
18311, 1831p-l,  1843(c)(8),  lB44(b),  1972(1), 
3106.  3108,  3310,  3331-3351,  3907,  and 
3909. 

2.  In  $  225.2.  paragraph  (q)  is  added 
to  read  as  follows: 

1225.2    Definitions. 


(q)  Well-capitalized — (1)  fianJl:  holding 
company.  In  the  case  of  a  bank  holding 
company,  well-capitalized  means  that: 

(i)  On  a  consolidated  beisis,  the  bank 
holding  company  maintains  a  total  risk- . 
based  capital  ratio  of  10.0  percent  or 
greater,  as  defined  in  Appendix  A  of 
this  part; 

(ii)  On  a  consolidated  basis,  the  bank 
holding  company  maintains  a  Tier  1 
risk-based  capitd  ratio  of  6.0  percent  or 
greater,  as  defined  in  Appendix  A  of 
this  part; 

(iii)  On  a  consolidated  basis,  the  bank 
holding  company  maintains  either: 

(A)  A  Tier  1  leverage  ratio  of  4.0 
percent  or  greater;  or 

(B)  If  the  bank  holding  company  has 
a  composite  1  rating  imder  the  BOPEC 
(or  comparable)  rating  system  or  has 
implemented  the  risk-based  capital 
measure  for  market  risk,  a  Tier  1 
leverage  ratio  of  3.0  percent  or  greater; 
and 

(iv)  The  bank  holding  company  is  not 
subject  to  any  written  agreement,  order, 
capital  directive,  or  prompt  corrective 
action  directive  issued  by  the  Board  to 
meet  and  maintain  a  specific  capital 
level  for  any  capital  measure. 

(2)  Insured  depository  institution.  In 
the  case  of  an  insured  depository 
institution,  well-capitalized  means  that 
the  institution  maintains  at  least  the 
capital  levels  required  to  be  well- 
capitalized  under  the  capital  adequacy 
regulations  or  guidelines  applicable  to 
the  institution  that  have  boon  adopted 
by  the  appropriate  federal  banking 
agency  for  the  institution  under  section 
38  of  the  Federal  Deposit  Instirance  Act 

By  order  of  the  Board  of  Govarnors  of  the 
Federal  Reserve  System.  October  23. 1996. 
WilUaaW.lVlkB, 
Seaetaiy  of  the  Board. 
[FR  Doa  9fr^27691  Filed  10-31-96: 8:45  am] 
■UMQ  COOK  «»»-01-P 


12  CFR  Part  263 

podcetNcR-onq 

Rules  of  Praetiee  tar  Hearlnga 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  of  Govemore  of  the 
Federal  Reserve  System  (Board)  is 
amending  its  Rules  of  Practice  for 
Hearings  to  include  a  section  listing 
increases  in  the  mayimnni  amounts  of 
each  dvil  money  penalty  (CMP)  under 
its  jurisdiction.  The  Board  is  required  to 
eiuct  such  regulation  by  the  Debt 
Collection  Improvements  Act  of  1996 
(Debt  Collection  Act),  which  requires 
agencies  to  adjust  their  statutcuily  based 
dvil  money  penalties  to  account  for 
inflation. 

EFFECTIVE  DATE:  October  24. 1096. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  E.  Sorcher.  Senior  Attorney  (202/ 
452-3564),  Legal  Division.  Board  of 
Governors  of  &e  Federal  Reserve 
System.  20th  and  C  Streets.  NW, 
Washington.  DC  20551.  For  users  of 
Telecommimication  Device  for  the  Deaf 
(TDD)  only,  please  contact  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFOmUTION:  The  Debt 
Collection  Act  ■  amended  the  Federal 
Qvil  Penalties  Inflation  Adjustment  Act 
of  1900  (Inflation  Adjustment  Act).  28 
U.S.C.  2461  note,  to  require  each  subject 
agency  to  enact  regulations  to  adjust 
each  dvil  money  penalty  provided  by 
law  within  its  jurisdiction  for  inflation 
in  accordance  with  an  inflation 
adjustment  formula  stated  in  section 
5(b)  of  the  Inflation  Adjustment  Act. 
Implementing  regulations  must  be 
issued  within  180  days  of  enactment  of 
the  Debt  Collection  Act.  and  at  least 
once  every  four  yeare  thereafter. 

The  adjustment  required  is  based  on 
the  percentage  increase  in  the  Consumer 
Price  Index  between  Jime  of  the 
calendar  year  when  the  penalty  amount 
was  last  set  or  adjusted  and  June  of  the 
calendar  year  preceding  the  adjustment. 
The  statute  also  provides  rules  as  to 
Toimding  off  these  adjustments,  and 
limits  the  amount  of  (he  initial 
adjustment  to  no  more  than  ten  percent 
of  the  amount  of  the  dvil  money 
penalty.  The  increases  in  penalfy 
amounts  apply  only  to.vi^tions  which 
occur  after  the  efiisctive  date  of  this  rule. 


PnMic  Canameirt  Not  Kequired 

This  rule  is  not  subject  to  the 
provisions  of  5  U.S.C  553  reqxiiring 

>  Pub.1.  104-134,  McdoD  SlOOl(t).  110  SUt 
1321-35S  (Apr.  26, 1900),  codifM  at  20  U.S.C 
2461  note. 


notice,  public  partidpation.  and 
defaned  eSoctive  amendment.  The  DtkH 
Collection  Ad  provides  Federal 
agendee  with  no  discretion  in  the 
adjustment  of  CMPs  to  the  rate  of 
inflation,  and  it  also  requires  the  new 
regulation  to  take  efiied  on  Odober  23. 
1996.  Moreover,  the  regulation  that  the 
Board  is  adopting  to  implement  the  Debt 
Collection  Ad  is  ministerial,  technical, 
and  noncontroversial.  For  these  reasons, 
the  Board  finds  good  cause  to  determine 
that  public  notice  and  comment  for  this 
new  regulation  is  unnecessary, 
impractical,  and  contrary  to  the  public 
interest,  pureuant  to  the  Administrative 
Procedure  Ad  (APA),  5  U.S.C. 
553(b)(3)(B).  These  same  reasons  also 
provide  the  Board  with  good  cause  to 
adopt  an  effective  date  for  this 
regulation  that  is  less  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register,  pursuant  to  the  APA.  5  U.S.C. 
553(d). 

Regulatory  Flexibility  Act: 

No  significant  impad. 

Paperwork  Reduirtion  Ad 

In  accordance  with  the  Paperwork 
Reduction  Ad  of  1005  (44  U.S.C.  Ch. 
3506:  5  CFR  1320  Appendix  A.l),  the 
Board  reviewed  the  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  No 
collections  of  information  pureuant  to 
the  Paperwork  Reduction  Ad  are 
contained  in  the  final  rule. 

List  of  Subjects  in  12  CFR  Part  263 

Administrative  practice  and 
procedure.  Claims,  Crime,  Equal  Access 
to  Justice,  Federal  Reserve  System, 
Lawyera.  Penalties. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Governors  is 
amending  12  CFR  Part  263  as  follows: 

PART  263— RULES  OF  PRACTICE  FOR 
HEARINGS 

1.  The  authority  dtation  for  12  CFR 
Part  263  is  revised  to  read  as  follows: 

AvAaritr-  5  U.S.C  504;  12  U.S.C  24«. 
324,  504,  505,  181 7(j),  1818,  1828(c),  18310. 
1831p-l,  1847Cb),  1847(d).  1884(b), 
1972(2){F),  3105.  3107,  3108,  3907,  3909:  15 
U.S.C  21,  780-4.780-5,  78u-2;  and  28  U.S.C 
2461  note. 

Subpart  C— RulM  and  Prooadurm  for 
Aaaaaamantand  CoHactton  of  CtvN 
Money  Pananlaa 

2.  A  new  §  263.65  is  added  to  subpart 
C  to  read  as  follows: 

f2«3^    CIvN  penalty  Mlallon 

--■■  -* —  —  *- 

(a)  Inflation  adjustments.  In 
accordance  vrith  the  Federal  Civil 
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Penalties  Inflation  Ad)U8tment  Act  of 
1990  (28  U.S.C.  2461  note),  the  Board 
has  set  forth  in  paragraph  (b)  of  this 
section  adfusted  maximum  penalty 
amounts  for  each  dvil  money  penahy 
provided  by  law  within  its  jurisdiction. 
The  adjusted  civil  penalty  amounts 
provided  in  paragraph  (b)  of  this  section 
replace  only  the  amounts  published  in 
the  statutes  authorizing  the  assessment 
of  (wnalties.  The  authorizing  statutes 
contain  the  complete  provisions  under 
which  the  Board  may  seek  a  dvil  money 
penalty.  The  increased  penalty  amounts 
apply  only  to  violations  occurring  after 
October  24.  1996. 

(b)  Maximum  civil  money  penalties. 
The  maximum  civil  money  penalties  as 
set  forth  in  the  referenced  statutory 
sections  are  adjusted  as  follows: 

(1)  12  U.S.C.  324: 

(i)  Inadvertently  late  or  misleading 
reports,  inter  alia — $2,000. 

(ii)  Other  late  or  misleading  reports, 
inter  alia — S22,000. 

(iii)  Knowingly  or  recklessly  false  or 
misleading  reports,  inter  alia — 
$1,100,000. 

(2)  12  U.S.C.  504.  505. 1817(j)(16), 
1818(i)(2)  and  1972(F): 

(i)  First  tier-n$5,500. 

(ii)  Second  tier — $27,500. 

(iii)  Third  Uer^-^1, 100,000. 

(3)  12  U.S.C  1832(c)— $1,100. 

(4)  12  U.S.C  1847(b)— $27,500. 

(5)  12  U.S.C  1847(d): 
(i)  First  tiei^-$2,000. 

(ii)  Second  tier— $22,000. 
(iii)  Third  tier— $1,100,000. 

(6)  12  U.S.C.  1884— $110. 

(7)  12  use  3909(d)— $1,100. 

(8)  15  U.S.C  78U-2: 

(i)  15  U.S.C  78u-2(b)(l)— $5,500  for  a 
natural  person  and  $55,000  for  any 
other  person. 

(ii)  15  U.S.C.  78u-2(b)(2>— $55,000  for 
a  natural  person  and  $275,000  for  any 
other  person. 

(iii)  15  U.S.C  78u-2(b)(3)— $110,000 
for  a  natural  person  and  $550,000  for 
any  other  person. 

(9)  42  U.S.C  4012a(f)(5): 

(i)  For  each  violation — $350. 

(ii)  For  the  total  amount  of  penalties 
assessed  under  42  U.S.C  4012a(f)(5) 
against  an  institution  or  enterprise 
during  any  calendar  year — $105,000. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  28. 1996. 
WilliwH  W.  Wike. 
Secretary  of  the  Board. 
(PR  Doc.  96-28017  Filed  10-31-96;  8:45  am) 

MUMocooe  tne-oi-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvMlon  Admintotradon 


14CFRPwt25 

[Docket  No.  NM-128; 
Na  2S-ANM-121] 


^jmjUllim^ 


SpecW  CondRkMiK  deHavOland  DHC- 
8^400  Airplane;  HIgh-lntanalty 
RadlatBd  FMda 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Final  spedal  conditions. 

SUMMARY:  These  special  conditions  are 
issued  to  the  de  Havilland  Aircraft 
Company  of  Canada  for  the  de 
Havilland  DHC-8-400  airplane.  This 
airplane  will  utilize  new  avionics/ 
electronic  systems  that  provide  critical 
data  to  the  flightcrew.  llie  applicable 
regiilations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  ol  these  systems  from  the 
effects  of  high-intensity  radiated  fields. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
EFFECTIVE  DATE:  December  2. 1996^ 
FOR  FURTHER  INFORMATKM  CONTACT: 
Tim  Backman,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056, 
telephone  (206)  227-2797  or  facsimile 
(206) 227-1149. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  31, 1995,  the  de  Havilland 
Aircraft  Company  of  Canada.  Garratt 
Boulevard.  Downsview.  Ontario 
M3K1 Y5.  apphed  for  an  amendment  to 
their  Type  Certificate  No.  A13NM  to 
indude  their  new  model  Dash  8  Series 
400  (DHC-8-400),  Model  401/402 
airplane,  which  is  a  derivative  of  the 
DHC-8-300.  The  DHC-6-400  is  a  high 
wing.  T-tail.  twin  engine,  tiirbopropeller 
powered  regional  transport.  Each  engine 
will  be  capable  of  delivering  4830  shaft 
horsepower.  The  flight  controls  are 
manual,  except  for  die  tandem  rudder 
which  will  be  hydraulically  powered. 
The  airplane  has  a  seating  capadty  of 
up  to  78,  and  a  maximum  takeoff  weight 
of  62,500  pounds. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
S  21.101.  deHavilland  must  show  that 
the  DHC-8-400  meets  the  applicable 
provisions  of  the  regulations 


incorporated  by  refisrence  in  Type 
Certificate  No.  A13NM.  or  die 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  chtmge  of  the 
Model  300.  The  regtdations 
incorporated  by  refisrence  in  the  type 
certificate  are  commonly  refsired  to  as 
the  "original  type  certification  basis." 
The  regulations  incorporated  by 
refiarence  in  Type  Certificate  No. 
A13NM  include  part  25.  as  amended  by 
Amendments  25-1  through  25-51,  and 
certain  other  later  amended  sections  of 
part  25  that  are  not  relevant  to  these 
spedal  conditions.  In  addition. 
deHavilland  has  chosen  to  comply  with 
the  applicable  regidations  in  effect  on 
March  6, 1995;  specifically  part  25  as 
amended  by  Amendments  25-1  through 
25-83.  In  addition  to  the  applicable 
airworthiness  regulations  and  spedal 
conditions,  the  DHC-8-400  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  part  34, 
effective  September  10, 1990,  plus  any 
amendments  in  effect  at  the  time  of 
certification;  and  the  noise  certification 
requirements  of  part  36,  effective 
December  1, 1969,  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  at  me  time  of 
certification.  No  exemptions  are 
antidpated.  These  spedal  conditions 
will  form  an  additional  part  of  the  type 
certification  basis. 

If  tne  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  DHC-8-400  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  imder 
the  provisions  of  §  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
estabhshed  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Spedal  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
fcH'  that  model  be  amended  later  to 
indude  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  spedal  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  DHC-8-400  airplane  avionics 
enhancement  will  utilize  electronic 
systems  that  perform  critical  functions. 
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induding  a  digital  Electronic  Flight 
Instrument  System  (EFIS),  attitude  and 
heading  reference  systems  (AHRS),  and 
air  data  systems  (ADS).  These  systems 
may  be  vulnerable  to  high-intensity 
radiated  fields  (HIRF)  external  to  the 
airplane. 

Diacusaion 

There  is  no  spedfic  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters,  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes,  have  made  it 
necessary  to.provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  DHC-8— 400,  which  require  that 
new  technology  electrical  and  electronic 
systems,  such  as  the  EFIS,  AHRS  and 
ADS,  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  commiuiications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  and  adequate  level  of 
protection  exists  when  compliance  with 
the  HIRF  protection  spedal  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Pei^ 
(V/M) 

Average 

(v/iar 

10  KH2-100  KHz  ...... 

50 

50 

110KHZ-500KHZ  .... 

60 

60 

500  KHz-2000  KHz 

70 

70 

2  MHz-30  MHz  

200 

200 

30  MHz-IM  MHz  

30 

30 

100  MHz-^00  MHz  ... 

150 

33 

200  MHz-400  MHz  ... 

70 

70 

4M  MHz-700  MHz  ... 

4,020 

935 

700  MHz-1000  MHz 

1,700 

170 

1  GHz-2  GHz  

5.000 

990 

2  GHz-4  GHz  

6,680 

840 

4  GHz-6  GHz  

6,850 

310 

6GHZ-8GHZ  

3,600 

670 

8GHZ-12GHZ  

3,500 

1,270 

12GHZ-18GHZ  

3,500 

360 

ISGHz^WGHz  

2,100 

750 

As  discussed  above,  these  special 
conditions  are  applicable  initially  to  the 
DHC-«-400  airplane.  Should  de 
Havilland  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well,  luider  the  provisions  of 
§  21.101(a)(1). 

Discussion  of  Comments 

Notice  of  j)roposed  special  conditions 
No.  SC-96-3-NM  was  published  in  the 
Federal  Register  on  July '22,  1996  (61  FR 
37844).  No  comments  were  received. 

Conclusion 

This  action  affects  certain  design 
features  only  on  the  DHC-8-400 
airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.44701. 
44702.  44704. 

The  Special  Conditions 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  spedal 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  deHavilland 
DHC-8— 400  series  airplanes. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affeded  when  the  airplane  is 


exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpoee  of  this  special 
condition,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  fUght  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  October 
15, 1996. 
Darrell  M.  PederMMi, 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  CertiftcatJort  Service, 

ANM-IOO. 

|FR  Doc.  96-28107  Filed  10-31-96;  8:45  am) 
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Office  of  the  Secretary 
14  CFR  Part  382 

49  CFR  Part  27 

[Docket  46872  and  45657— Amendment  «6] 

RtN  2106^862 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  From  Federal 
Financial  Assistance; 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Air  Travel 

agency:  Office  of  the  Secretary, 

Transportation. 

ACTKM:  Final  rule. 

SUMMARY:  The  Department  is  amending 
its  rules  implementing  section  504  of 
the  Rehabilitation  Act  of  1973  and  the 
Air  Carrier  Access  Ad  of  1986 
concerning  the  provision  of  equipment 
to  facilitate  the  boarding  by  individuals 
with  disabilities  on  small  commuter 
aircraft.  The  rule  requires  air  carriers 
and  airports  to  work  jointly  to  make  lifts 
or  other  boarding  devices  available.  The 
rule  also  harmonizes  requirements 
relating  to  airport  facilities  in  the 
Department's  section  504  and  Air 
Carrier  Access  Ad  regulations  and 
clarifies  provisions  concerning 
conununicable  diseases. 
EFFECTIVE  DATE:  This  rule  is  effedive 
December  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  S.W., 
Room  10424,  Washington,  D.C.,  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD);  or  Nancy  Ebersole,  Office  of  the 
Assistant  Secretary  for  Transportation 
Policy,  same  street  address,  Room  9217, 
(202)  366-4864. 
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aUPPLEMDITAAY  MFOMIATION: 
Boardiag  AMiatanoe 

Background 

In  the  Department's  regulation 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973,  which  went 
into  effect  in  1979,  the  Department 
requires  Federally-asaisted  airpqrts  to 
play  a  role  in  boarding  assistance  for 
individiials  with  disabilities: 

Each  operator  at  an  airport  receiving  any 
Federal  financial  asaiatance  ahall  aaauie  thai 
adfliquate  aMistanca  ia  provided  for  enplaning 
and  deplaning  handicapped  peraona. 
Boarding  by  level  entry  boarding  platforms 
and  by  paasenger  loungea  are  the  prefBrred 
methods  for  movement  of  handicapped 
persons  between  terminal  buildings  and 
aircraft  at  air  carrier  airports:  however,  where 
thia  is  not  practicable,  operators  at  air  carrier 
airport  terminals  shall  assure  that  there  are 
lifts,  ramps,  or  other  suitable  devices  not 
normally  uaed  for  freight  that  are  available 
for  enplaning  and  deplaning  handicapped 
passengers.  (49  CFR  27.7l(a)(2Hv)). 

This  provision  does  not  necessarily 
require  that  an  airport  acquire  its  own 
lifts  or  other  devices.  Airports  may 
comply  if  other  parties  at  the  airport 
(e.g.,  air  carriers)  have  devices  that  can 
be  used  for  this  purpose. 

Airlines'  boarding  assistance 
responsibilities  are  discussed  in  the 
Department's  Air  Carrier  Access  Act 
(ACAA)  regulations.  In  1990.  when  the 
Department  published  its  ACAA  rule 
(14  CFR  Part  382).  the  Department  knew 
that  the  rule  did  not  address  completely 
the  issue  of  boarding  assistance  for 
individuals  with  disabilities — 
particularly  those  with  mobility 
impairments — on  some  small  commuter 
aircraft.  Section  382.49(a)  requires 
carriers  to  provide  boarding  assistance, 
including,  "as  needed,  the  services  [of] 
personnel  and  the  use  of  ground 
wheelchairs,  boarding  wheelchairs,  on- 
board wheelchairs  .  .  .  and  ramps  or 
mechanical  lifts."  Where  level  entry 
boarding  platforms  are  not  available, 
"carriers  shall  use  ramps,  lifts,  or  other     ■ 
devices  (not  normally  used  for  freight) 
for  enplaning  and  deplaning 
handicapped  individuals  who  need 
them"  (§  382.39(a)(2)).  However,  the 
rule  provides  a  partial  exception  to  the 
boarding  assistance  requirement: 

In  the  event  that  the  physical  limitations  of 
an  aircraft  with  less  than  30  passenger  seats 
preclude  the  use  of  existing  models  of  lifts, 
boarding  chairs,  or  other  feasible  devices  to 
enplane  a  handicapped  person,  carrier 
personnel  are  not  required  to  carry  the 
handicapped  person  onto  the  aircraft  by 
hand.  ($  382.39(a)(4)). 

The  effect  of  this  provision  is  that  if 
there  is  no  existing  model  of  lift, 
boarding  chair,  or  other  device  that  will 


work  with  a  particular  aircraft  having 
fewer  than  30  aaata.  ao  that  haod- 
carrying  (i.a.,  having  airline  penoonel 
physically  pick  up  a  pasaanger  in  their 
anna  and  catty  the  paaaenaer  on  board) 
is  the  only  means  l^  whim  the 
paasenger  can  board  the  aircraft,  the 
carrier  is  not  required  to  provide 
boarding  aasistanca.  The  rationale  for 
not  requiring  hand-carrying  is  sound: 
hand-carrying  involves  significant  risks 
of  injury  to  both  airline  personnel  and 
passengers,  and  it  is  an  tmdignified  way 
of  providing  assistance.  Moreover,  in 
some  models  of  aircraft,  the  stairs  that 
are  built  into  the  door  of  the  aircraft  are 
not  strong  enough  to  accommodate  two 
or  three  persons  at  a  time,  as  either 
hand-canying  or  the  use  of  a  boarding 
chair  would  require.  The  resiilt  of  this 
exception,  however,  is  that  airlines  may 
legally  deny  boarding  to  persons  with 
mobiUty  impairments  in  some 
situations.  (For  discussion  of  this 
provision  and  its  background,  see  55  FR 
8033-8034;  March  6,  1990.) 

In  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  issued  at  the  same 
time  as  the  Department's  Air  Carrier 
Access  Act  rule  (55  FR  8078;  March  6, 
1990),  the  Department  asked  for 
additional  inionnation  and  comment  on 
the  subject  of  lift  devices  for  small 
commuter  aircraft.  In  the  ANPRM,  the 
Department  noted  that,  in  1990,  the 
development  of  lift  devices  appeared 
not  to  have  proceeded  to  the  point 
where  imposing  requirements  for  them 
through  regulation  would  have  been 
justified.  We  received  little  information 
io  response  to  this  ANPRM. 
Sube«quently.  the  Department  learned 
that  a  number  of  manufacturers  had 
developed  and  were  attempting  to 
market  lift  devices  for  small  aircraft  (at 
that  time  for  prices  in  the  S8,000- 
$10,000  range),  and  that  some  airlines 
had  tested  models  of  these  lifts  in  a 
variety  of  operational  conditions. 

In  Jime  1992,  the  Department  held  a 
workshop  of  parties  interested  in  this 
issue,  includkig  representatives  of 
commuter  airlines,  disability  groups, 
and  lift  and  aircraft  manufacturers.  'The 
Department  heard  presentations  bom 
lift  manufacturers  concerning  their 
devices  and  from  some  air  carriers  that 
had  tested  various  devices  with  their 
aircraft.  Department  staff  also  conducted 
informal  surveys  of  carriers  that  tested 
the  lifts  to  determine  how  well  carrier 
personnel  believed  the  devices  had 
worked  with  different  types  of 
commuter  aircraft  From  this 
information,  it  appeared  to  the 
Department  that  there  were  available 
several  lift  devices  that  can  effectively 
facilitate  boarding  assistance  for  persons 
with  mobility  impairments  on  most 


small  oommuter  aircraft  in  the  19-30 
seet  capacity  range. 

At  the  same  time,  none  of  the 
participants  in  the  «voikshop  appeared 
to  sugnast  that  the  existing  lift  devices 
were  dealgned  to  woik,  or  could  work, 
with  some  of  the  smallest  aircraft  (e.g., 
thoae  under  19  passenger  seats).  Carriers 
also  raised  significant  concerns  about 
the  compatibility  of  the  lift  devices  with 
certain  existing  aircraft  models  in  the 
l»-30  seat  class.  For  example,  while 
lilts  could  be  extended  to  me  door  of  the 
Fairchild  Metro  and  Beech  1900  models, 
there  would  be  less  than  a  foot  clearance 
between  the  lift  and  the  propeller 
assembly,  creating  a  risk  of  costly 
damage  (e.g.,  one  estimate  was 
$250,000)  to  the  aircraft,  as  well  as  the 
loss  of  passenger  revenue  for  the  two 
months  the  aircraft  might  spend  in  the 
shop.  Some  carrier  participants  also 
expressed  concerns  that,  once  a  lift  got 
a  passenger  to  the  aircraft  door,  it  would 
be  difficult  or  impossible  in  some 
models  (e.g.,  the  Jetstream,  Metro  and 
Beech  1900)  to  transfer  the  passenger 
via  a  12-indi-wide  boarding  chair  into 
the  aisle  and  to  a  seat  in  the  aircraft 
(e.g.,  because  of  narrow  and  very  limited 
maneuvering  room  in  some  aircraft 
cabins). 

One  of  the  most  important 
discussions  at  the  workshop  concerned 
the  allocation  of  responsibility  for 
obtaining  and  operating  lifts.  Generally, 
commuter  carrien  and  airport  operators 
each  believed  that  the  other  should  bear 
the  primary  resp>onsibility  and  cost  for 
ensuring  accessibility  to  small 
commuter  aircraft.  For  example,  the 
Regional  Airline  Association  (RAA) 
representatives  at  the  June  1992 
worlcshop  asserted  that  their  efforts  to 
interest  airports  in  sharing  the  cost  of 
lift  devices  had  generated  little 
response.  Carriers  dted  what  they 
viewed  as  the  greater  financial  resources 
of  airports  (e.g.,  airports  could  apply  for 
FAA  Airport  Improvement  Program 
(AIP)  funds  or  passenger  facility  charge 
(PFC)  revenues  to  help  fund  lifts); 
airports  dted  the  traditional  control  of 
carriere  over  passenger  boarding.  Both 
were  wary  of  potentially  increased 
liability  exposure  from  using  Uft  devices 
to  board  passengers  with  disabilities, 
and  they  urged  FAA  to  issue 
performance  specifications  for  lifts. 
Disability  group  representatives  were 
concerned  that,  in  the  absence  of 
regulatory  direction  from  the 
Department,  there  would  be  an  impasse 
that  would  postpone  uhreasonably 
passengere'  ability  to  use  small 
commuter  aircraft.  Lift  manufacturers 
were  concerned  that  lengthy  delays  in 
resolving  issues  in  this  area  could 
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imdermine  the  fragile,  but  developing, 
market  for  their  products. 

In  February  1993,  the  FAA  issued  an 
advisory  circular  concerning 
recommended  specifications  for  such 
lifts.  (FAA  Advisory  Circular  150/ 
5200XX— "Guide  Spedfication  For 
Mobility  Impaired  Passenger  Boarding' 
Devices").  Subsequently,  we  learned 
that  many  lift  models  had  been 
modified  by  their  manufacturers  to  meet 
the  FAA  specifications. 

TheNPRM 

In  September  1993,  the  Department 
published  an  NPRM  proposing  that 
airlines  and  airports,  woildng  together, 
would  obtain  lift  equipment  needed  to 
provide  boarding  assistance  to  small 
commuter  aircraft.  The  rationale  for  this 
proposal  was  that  the  Department  views 
airports  and  carriere  as  key  parts  of  an 
inextricably  intertwined  air 
transportation  system.  No  one  can  fly 
between  Point  A  and  Point  B  without 
using  at  least  one  carrier  and  at  least 
two  airports.  To  complete  a  trip,  every 
passenger  must  be  able  to  travel  to  the 
first  airport,  move  through  the  firat 
airport  (including  ticketing,  baggage 
checking,  and  check-in,  where 
necessary),  use  the  interface  provided 
by  some  combination  of  the  airport  and 
the  carrier  to  enter  the  aircraft,  get  to  his 
or  her  seat  on  the  aircraft,  fly  to  the 
second  airport,  and  reverse  the  process 
at  that  end  of  the  trip.  What  matters, 
bom  the  passenger's  point  of  view,  is  ' 
not  which  partidpant  in  the  system  is 
responsible  for  each  part  of  the  process, 
but  that  the  entire  process  operates  so 
that  the  passenger  can  successfully 
complete  the  trip. 

The  air  travel  system  would  never 
work  for  anyone  unless  airports  and 
carriers  worked  together  to  get 
passengers  from  their  place  of  origin  to 
their  destination.  This  is  as  true  for 
passengers  with  disabilities  as  for 
anyone  else.  From  the  Department's 
point  of  view,  airports  and  carriers  have 
the  responsibility  of  working  together  to 
ensure  that  passengers  with  disabilities 
can  use  commuter  air  service,  which  has 
become  an  increasingly  important  part 
of  the  air  transportation  system. 
Consequently,  the  Department  proposed 
to  amend  both  its  Air  Carrier  Access  Ad 
regulations  (which  apply  to  carrien) 
and  its  section  504  regulations  (which 
apply  primarily  to  airports)  to  establish 
the  joint  responsibility  of  both  carriers 
and  airports  to  ensure  that  passengers 
with  disabilities  have  the  opportimity  to 
use  commuter  air  service. 

The  NPRM  proposed  to  create 
identical  requirements  in  the  ACAA  and 
section  504  rules,  directing  each 
Federal-aid  commercial  service  airport 


and  each  carrier  serving  that  airport  to 
establish  a  written  agreement  that 
would  provide  for  ensuring  that  lifts, 
ramps,  or  other  suitable  devices  would 
be  provided  and  used  to  ensure  that 
passengere  could  enter  and  leave  small 
commuter  aircraft. 

The  written  agreement  between 
carriers  and  airports,  which  would  not 
have  to  be  submitted  to  DOT  but  which 
would  be  kept  on  file  for  DOT 
inspection,  would  have  to  be  completed 
within  nine  months  of  the  effective  date 
of  the  rule.  The  agreement  would  call 
for  full  implementation  of  accessibility 
to  small  commuter  aircraft  at  the  airport 
no  later  than  three  years  fitim  the 
effective  date  of  the  rule.  The  proposed 
phase-in  period  was  intended  to  permit 
an  orderly  acquisition  process  for 
equipment  and  to  avoid  increasing  costs 
through  a  too-abrupt  startup 
requirement.  The  NPRM^also  included  a 
provision  allowing  carriers  to  seek  a 
waiver  from  the  requirement  to  use  a  lift 
or  other  device  with  a  particular  type  of 
aircraft  on  the  basis  that  use  of  the 
device  would  present  an  imacceptable 
risk  of  significant  damage  to  the  aircraft. 
The  NPRM  asked  for  comment  on 
whether  there  should  be  an  exception  or 
waiver  provided  fit>m  the  boarding 
assistance  requirement  when  aircraft 
design  limitations  would  prevent  a 
passenger  with  a  disability  bom  getting 
to  a  non-exit  row  seat  after  the 
individual  has  entered  the  aircraft  door. 

Comments  and  DOT  Responses 

1.  Responsibility  for  Obtaining  Lifts 

It  was  apparent  frtim  conmients  that 
airlines  and  airports  continued  to 
disagree  over  who  should  be  responsible 
for  providing  lift  devices.  Four  airports 
and  an  airport  association  said  that 
airlines  are  traditionally  responsible  for 
assisting  passenger  boarding  and  for 
obtaining  equipment  used  for  this 
purpose.  It  is  inappropriate  to  involve 
the  airport  in  this  activity,  since  it  is 
airlines  that  woik.  with  aircraft 
manufacturers  on  design  issues,  one  of 
these  commenters  said.  Another 
suggested  that  it  would  violate 
nondiscrimination  provisions  of  14  CFR 
Part  152  for  an  airport  to  participate  in 
obtaining  lifts  that  some,  but  not  all, 
carriers  might  use.  Another  remarked 
that  even  if  airports  partidpated  in  the 
fimding  of  lifts,  airlines  should  be 
responsible  for  operations  and 
maintenance.  Airports,  carriers,  and 
their  associations  commented  that 
insuffident  airport  improvement 
program  (AIP)  funding  may  be  available 
for  Ufts,  espedally  at  smaller  airports,  or 
that  the  priority  assigned  lifts  for  such 
funding  was  too  low. 


Airline  associations,  on  the  other 
hand,  said  that  since  airports  could  use 
AIP  and  passenger  fadlity  charge  (PFC) 
funds  for  the  purpose  of  paying  for  lifts, 
airports  should  pay  for  them.  "Iliis  was 
also  true,  they  said,  because  the 
requirement  for  lifts  was  a  matter  of 
public  policy  that  should  be  paid  for  by 
the  public.  One  airline  association  and 
three  other  commenten  suggested  that 
IXDT  should  subsidize  lift  purchases 
(one  suggesting  that  not  to  do  so 
constituted  an  "unfunded  mandate"), 
apparenUy  beyond  the  level  provided  in 
the  AIP  program. 

There  was  also  considerable 
discussion  in  comments  of  how  the 
proposed  joint  responsibility  between 
carriers  and  airports  might  work.  One 
disability  group  urged  that  the  carrier- 
airport  agreements  have  sufficient 
spedficity  to  define  how  lifts  would  be 
shared  and  used.  Carriers  and  their 
organizations  said  that  carriers  should 
control  use  of  the  lifts,  and 
recommended  advance  notice 
requirements  of  24  or  48  hours  to  avoid 
conflicting  demands  for  Uft  use. 

An  airport  asked  that  there  be  a  "good 
faith"  exception  to  the  requirement  to 
negotiate  a  joint  agreement,  so  that  if  a 
party  has  negotiated  in  good  faith  it 
would  not  be  sanctioned  for  failing  to 
come  to  an  agreement.  Other 
commenters  expressed  doubts  about  the 
negotiation  process.  An  airport  doubted 
that  airlines  would  even  show  up  for  the 
negotiation,  while  an  airline  assodation 
thought  that  airports  are  in  a  superior 
bargaining  position  and  do  not  want  to 
use  AIP  funds  to  benefit  disabled 
passengers.  A  state  agency  asked  how 
DOT  would  enforce  the  requirement  to 
negotiate  an  agreement,  while  a  lift 
manufadurer  thought  the  regulation 
should  include  more  detail  on  what 
items  should  be  in  the  agreement. 

Two  commenters  suggested  that  the 
rules  could  be  different  for  different- 
sized  airports  (e.g. ,  airports  get  lifts  for 
small  airports,  airlines  at  lai^e  airports, 
and  a  50/50  split  at  medium  airports). 
Some  airports,  carriers,  and  their 
organizations  suggested  waiving  the 
requirement  at  small  airports  (e.g.,  at 
which  there  were  less  than  a  threshold 
number  of  enplanemdnts)  or  where 
there  was  an  airport  a  disabled 
passenger  could  use  within  50  miles, 
since  this  is  within  normal  travel 
distance  to  airports  for  many 
passengers.  Moreover,  these  comments 
said,  many  smaller  airports  receive 
small  amounts  of  AIP  funds,  a  fad  that 
stretching  out  the  compliance  date 
would  not  change.  Airports  and  carriers 
were  also  concerned  that  since  few  lift 
passengers  would  be  expeded  at  smaller 
airports,  requiring  lifts  may  not  be  cost- 
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eSactive.  A  laiser  number  of  comments, 
however,  mostly  from  disability 
community  commenters  and  lift 
manufacturers,  opposed  a  small  airport 
waiver,  saying  that  a  more  sensible 
approach  to  reduce  burdens  on  small 
airports  would  be  to  grant  an  extended 
compliance  period  for  them,  provide 
higher  AIP  priority  for  this  purpose,  or 
allow  the  use  of  boarding  chairs  at  such 
places. 

DOT  Response 

Who  is  responsible?  Who  pays?  The 
Department  does  not  believe  that  there 
is  a  good  conceptual  or  practical 
alternative  to  requiriag.  as  proposed  in 
tha  NPRM,  that  carriers  and  airports 
share  the  responsibility  and  cost  for 
ensuring  the  accessibility  of  the 
commuter  air  transportation  system.  As 
discussed  above,  the  air  travel  system, 
from  the  point  of  view  of  passengers 
with  disabihties,  is  an  integrated  whole 
in  which  airports,  boarding  systems, 
and  aircraft  must  all  be  accessible  for 
travel  to  be  possible.  Carrier  and  airport 
commenters  each  discussed,  in  some 
detail,  why  they  shouldn't  be 
responsible  and  why  the  other  party 
should  The  intractable  fact  remains 
that,  absent  contribution  and 
cooperation  from  both  parties, 
accessibility  will  not  happen.  In  the 
context  of  a  nondiscrimination  statute, 
that  result  is  unacceptable. 

The  Department  points  out  th&t  AIP 
and,  in  some  cases,  PFC  funds  are 
options  that  can  assist  in  the  purchase 
of  lifts.  It  is  not  persiuisive  to  assert  that 
AIP  funds  are  not  available  for  this 
purpose  because  of  other,  purportedly 
higher  priority,  demands  on  the  funds. 
Compliance  with  ACAA  and  504 
requirements — which  means  assiuing 
that  passengers  with  disabilities  can 
move  through  terminals  and  onto 
aircraft — is  no  less  important  than 
carrying  out  other  projects  to  improve 
airport  services  and  facilities  for  all 
passengers.  When  it  enacted  the  ACAA 
and  504,  Congress  implicitly 
determined  that  access  for  passengers  is 
just  as  high  a  priority  as  access  for 
everyone  else.  At  the  same  time,  given 
the  intertwined  nature  of  the  air 
transportation  system,  it  is  reasonable  to 
expect  carriers  to  make  a  significant 
contribution  to  accessibility  as  well. 

The  Department  is  aware  that  airports 
and  carriers  disagree  on  a  considerable 
number  of  issues.  However,  ongoing 
working  relationships  exist  and  wiU 
continue  in  the  future.  Airports  and 
carriers  must  work  together  and  find 
ways  of  agreeing  on  a  wide  variety  of 
matters  for  the  air  transportation  system 
to  work.  Consequently,  the  concept  of 
airports  and  carriers  negotiating  to 


determine  how  accessibility  will  be 

grovided  is  not  something  new  and 
>rBign.  It  is  also  far  more  consistent 

with  the  Administration's  regulatory  . 
policy  of  avoiding  dictating  national, 
one-size-fits-all,  Mlutions  to  issues  that 
are  better  decided  locally  by  the  parties 
conconed. 

The  requirement  to  negotiate  an 
agreement,  like  other  parts  of  these 
rules,  is  enforced  through  existing 
mechanisms.  For  example,  if  an  airline 
failed  to  comply  with  its  c^ligations,  the 
enforcement  procedures  of  14  CFR 
§  382.65(c)  and  (d)  would  apply.  If  an 
airport  failed  to  comply,  the  procedures 
of  49  CFR  Part  27.  Subpart  C,  would 

The  Department  has  paid  close 
attention  to  the  oosts  ofboarding 
assistance  requirements,  which  are 
described  in  the  regulatory  evaluation 
placed  in  the  docket  for  the  rulemaking. 
In  particular,  we  would  note  that  at  least 
one  lift  model  is  available  in  the 
$15,000  range.  In  order  to  mitigate  these 
costs,  the  Department  is  taking  two 
principal  steps.  First,  those  commercial 
service  airports  with  2500 — 10,000 
annual  enplanements  are  exempt  frt>m 
the  boarding  assistance  requirement. 
These  airports  account  for  only  about  1 
percent  of  all  enplanements.  so  the 
exemption  should  not  significantly 
damage  the  accessibility  of  the  air  travel 
system  to  the  vast  majority  of  passengers 
with  disabilities.  If  boarding  assistance 
equipment  and  services  exist  at  such  an 
airport,  however,  they  would  have  to  be 
made  available  to  consenting  passengers 
(except  for  hand-carrying,  which  is  not 
required  to  be  used).  Tliis  is  not  a 
requirement  to  provide  such  equipment 
and  services  where  they  do  not  already 
exist:  it  is  an  "if  you  have  it,  use  it" 
requirement.  Second,  the  Department 
will  phase  in  boarding  assistance 
requirements  depending  on  the  size  of 
the  airport.  This  point  is  discussed 
below  under  the  "Time  Frames" 
heading. 

It  is  important  that  boarding 
assistance  equipment  be  maintained 
properly,  so  that  it  is  available  for  use 
by  passengers  who  need  it.  Consistent 
with  provisions  of  existing  ADA 
regulations,  the  rules  will  require 
carriers  and  airports  to  nmintain  thi« 
equipment  in  proper  working  order. 

2.  Aircraft-Related  Issues 

The  NPRM  recognized  that  lifts  may 
not  work  well  with  all  models  of 
commuter  aircraft,  and  asked  whether 
waivers  or  exceptions  for  specific 
aircraft  types  that  could  be  damaged  by 
lifts  was  appropriate.  Disability 
commimity  commenters  and  lift 
manufacturers  generally  opposed  this 


idea.  A  manufacturer  said  its  product  is 
compatible  with  all  aircraft  in  the  10- 
30  seat  range  and  that  any  compatibility 
problems  could  be  woiked  out  between 
the  carrier  and  the  manufacturer. 
Another  manufacturer  said  it  made 
"adapters"  that  would  make  its  lifts 
usable  with  various  aircraft  models  that 
otherwise  could  be  damaged,  such  as 
the  Faiichild  Metro  and  Jetstream  31. 
(DOT  staff  contacted  the  manufacturer, 
learning  that  it  had  a  design  for  the 
adapter  but  had  not  built  a  prototype. 
The  manufacturer  estimated  that  if  it 
built  the  adapter,  it  would  add  about 
$3000  to  the  $56,000  price  of  its  lift.) 
Other  commenters  made  quite  a 
different  point — that  in  some  operating 
conditions,  such  as  boarding  a  seaplane 
frt>m  a  floating  platform  or  in  severe 
winter  weather  in  Alaska,  it  was 
doubtful  that  use  of  lifts  would  be 
feasible. 

Carriers  and  their  organizations 
requested  exemptions  Tor  the  Fairchild 
Metro  and  Beech  1900  models  because 
of  the  potential  damage  problem.  Also, 
airports,  carriers,  and  their 
organizations  sought  exemptions  for 
small  airports  and  carriers  with  one- 
employee  operations.  The  latter  request 
was  made  on  the  basis  that  it  can  take 
two  persons  to  provide  boarding 
assistance  to  some  passengers  and  extra 
personnel  might  have  to  be  brought  in 
to  provide  the  assistance. 

One  disability  group  said  that 
inexpensive  modifications  can  be  made 
to  lifts  to  make- them  work  with  most 
aircraft.  This  commenter  said  that 
carriers  should  have  a  burden  of  proof 
to  demonstrate  that  an  aircraft  cannot  be 
accessed  without  violating  established 
safety  standards  before  a  waiver  would 
be  warranted.  Other  commenters 
suggested  that,  on  24-hour  notice,  an 
alternative  means  of  compUance  should 
be  provided  (e.g.,  substituting  a  different 
aircraft),  or  that  airports  should  have 
enough  different  sorts  of  lifts  to  service 
all  aircraft  that  stop  there. 

About  ten  comments  from  carriers 
said  that  there  were  problems  with  some 
aircraft  even  if  a  lift  could  get  a 
wheelchair-using  passenger  to  the 
aircraft  door.  For  example,  tiuning 
radius  limits,  aisle  widths  of  12-14 
inches,  or  other  constraints  or 
obstruction  problems  may  make  it 
difficult,  particularly  for  large,  heavy,  or 
significantly  mobility-impafred 
passoigers,  to  proceed  to  a  seat,  or  at 
least  to  a  seat  in  which  the  passenger 
could  sit  consistent  with  the  FAA's  exit 
row  seating  rule.  (Some  disability 
community  comments  recommended 
modifying  the  exit  row  rule  in  small 
aircraft  to  avoid  this  latter  problem.) 
Carrier  comments  suggested  that 
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boarding  assistance  should  be  waived 
for  these  aircraft  .  since  it  would  be  a 
futile  exerdse.  (Waiver  requests  went 
primarily  to  the  Fairchild  Metro,  the 
Jetstream  31.  and  the  Beech  1900  C  and 
D,  both  on  this  ground  and/or  on  the 
ground  of  potential  aircraft  damage.)  In 
addition,  carriers  and  some  lift 
manufacturers  said  there  should  be  an 
exception  to  the  boarding  assistance 
requirement  for  situations  in  which  a 
passenger's  size,  weight,  or  lack  of 
upper  body  strength  made  it 
impracticable  to  assist  him  or  her 
through  a  low  cabin  doorway  to  a  seat 
without  risking  injiuy  to  the  passenger 
or  carrier  personnel.  They  also  said 
there  are  no  flight  attendants  on  19-8eat 
aircraft  to  assist  passengers  with 
disabilities  and  insufficient  ground  crew 
to  assist  at  many  non-hub  airports.  One 
disability  community  commenter 
pointed  out.  however,  that  some 
individuals  who  cannot  climb  steps — 
and  therefore  need  a  lift  to  get  into  the 
aircraft — can  walk  a  few  steps  and 
therefore  proceed  to  a  seat  in  these 
aircraft. 

DCyr  Response 

From  comments  and  bom  its  own 
review  of  various  aircraft,  the 
Department  is  aware  of  certain 
"problem  aircraft"  with  which  existing 
models  of  lifts  do  not  work  well.  For 
instance,  float  planes,  which  land  on 
water  and  often  pick  up  passengers  from 
docks  or  floating  platforms,  appear  to  be 
incompatible  with  lift  use.  The  final 
rule  will  not  require  boarding  assistance 
for  float  planes. 

The  Department  is  aware  that  there 
are  locations  in  which  inclement 
weather  can  sometimes  make  aircraft 
operations  difficult.  The  Department 
does  not  believe  that  it  is  advisable  to 
waive  boardidg  assistance  requirements 
in  such  places,  however.  Even  airports 
that  face  difficult  climate  conditions 
enjoy  substantial  periods  in  which 
%veather  does  not  preclude  aircraft  or  lift 
operations.  It  makes  sense  to  require 
accessibility  for  those  times. 
Consequently,  while  the  Department 
does  not  intend  the  rule  to  require  the 
operation  ofboarding  assistance 
equipment  when  it  would  be  unsafe  due 
to  bad  weather,  the  nile  will  apply  to 
airports  in  all  parts  of  the  country.  We 
do  not  anticipate  that  this  will  be  an 
overwhelming  probl«n  at  most  times 
and  places.  Weather  that  is  sufficiently 
bad  to  preclude  boarding  assistance  but 
not  bad  enough  to  preclude  aircraft 
operations  is  not  likely  to  occur  on  such 
a  large  percentage  of  (kys  as  would 
make  a  boarding  assistance  requirement 
futile.  When  weather  is  bad  enough  to 


preclude  aircraft  operations,  the 
problem  is  obviously  moot 

The  Department  is  persuaded  that  it  is 
not  reasonable  to  impose  boarding 
assistance  requirements  with  respect  to 
aircraft  models  in  which  a  lift  would 
create  a  significant  risk  of  damage  to  the 
aircraft  (e.g.,  by  coming  within  less  than 
a  foot  of  the  propeller  assembly)  or  in 
which  the  internal  configuration  of  the 
aircraft  effectively  precludes  a  passenger 
using  a  boarding  or  aisle  chair  from 
getting  to  a  non-exit  row  seat  To  the 
Department's  knowledge,  the  following 
are  the  only  aircraft  models  that  would 
be  exempt  bam  boarding  assistance 
requirements  on  this  basis: 

•  fairchi/d  Metro— The  ma)orprobleni 
with  accessing  this  aircraft  via  a  lift  is  a 
propeller  assembly  that  juta  out  almost  on 
line  with  the  passenger  entrance  door.  Even 
If  a  lift  is  able  to  access  the  door  at  an  angle, 
there  would  be  only  4-11  inches  of  space 
between  the  lift  and  the  propeller  assembly. 
This  presents  a  high  risk  of  costly  damage  to 
the  aircraft  (e.g.,  according  to  carrien,  up  to 
an  estimated  $250,000  plus  lost  revenue  from 
the  approximately  two  months  of  repair  time) 
if  lifts  are  deployed  with  only  slight 
imprecision.  In  addition,  the  four  foot-high 
doorway,  12-inch  aisle,  and  high  platfonn  on 
which  seats  are  located  present  nearly 
insunnountable  bairiers  to  access  for  non- 
ambulatory passengers  to  non-exit  row  seats. 

•  Jetstream  31— ^ome  lifts  cannot  access 
this  aircraft  because  of  a  curvature  of  the 
aircraft  doorsill  that  prevents  lifts  from 
interfocing  with  the  aircraft  door  without 
riamaging  the  aircraft.  Other  lifts  can 
inter&ce  with  the  aircraft;  ho%vever,  the  low 
door  makes  passenga  boarding  from  the  lift 
a  very  awkward  procedure  (e.g.,  a  passenger 
may  have  to  be  tilted  backward  to  a  nearly 
supine  position  to  enter  the  aircraft).  The 
more  serious  problem,  however,  is  enabling 
a  passenger  to  get  from  the  aircraft  door  to 

a  non-exit  row  seat  To  get  to  the  aircraft  aisle 
from  the  door  requires  a  passengw  in  a 
boarding  chair  to  make  a  45-degree  txim  in 
the  aisle  (which  is  possible  only  for  a 
passenger  with  a  12.5  inch  width  or  less). 
This  aircraft  has  a  13-inch  aisle,  but  seats 
overhang  the  aisle,  making  it  impossible  for 
even  a  12-inch  wide  boarding  aisle  to  access 
more  than  one  non-exit  row  seat  If  a 
passenger  is  able  to  get  to  this  seat,  the 
passenger  must  have  good  upper  body 
strength  and  the  help  of  two  earner 
personnel  to  be  transferred  from  the  chair 
and  Ufted  over  the  back  of  the  seat 

•  Beach  1900  (C  and  D  models)— A  cabin 
configuration  similar  to  that  of  the  Jetstream 
31  presents  very  significant  barriers  to 
providing  access  to  non-exit  row  seats  for 
non-ambulatory  passengers.  The  four-foot 
high  aircraft  door  makes  it  necessary  to  tilt 
a  boarding  chair  to  a  nearly  supine  position, 
with  the  carrier  personnel  assisting  the 
boarding  having  to  bend  over  while 
maneuvering  the  chair  throu^  the  door.  A 
12-inch  chair  cannot  fit  down  the  aircraft 
aisle,  and  does  not  allow  the  maneuvering 
room  necessary  for  an  independent  transfer. 
Passengers  must  have  good  upper  body 


strangth  and  assistance  from  two  canriar 
personnel  to  rotate  and  s%nsg  their  bodiw 
into  a  seat  locatad  behind  the  chair  (or  must 
crawl  down  the  aisle  to  a  seat). 

The  rule  includes  exceptions  from 
boarding  assistance  requiremoits  for 
these  three  aircraft  models.  If  there  are 
other  aircraft  that  have  similar 
difficulties,  the  rule  gives  the 
Department  of  Transportation  discretion 
to  add  to  the  list  It  should  be 
emphasized  that  air  carriers  are  not 
authorized  to  exempt  other  aircraft  from 
boarding  assistance  services  on  their 
own  initiative. 

It  should  be  noted  that  there  may  be 
situations  in  which  the  ability  of  a 
passenger  to  use  a  boarding  chair  to  get 
to  a  non-exit  row  seat  may  vary  with  the 
passenger's  size  and  wei^t  For 
example,  a  very  large,  heavy  passenger 
may  not  be  able  to  fit  into  the  boarding 
chairs  used  on  narrow-aisle  commuter 
aircraft,  or  may  not  be  able  to  walk 
through  a  narrow  aisle  to  a  seat,  while 
a  smaller  passenger  does  not  have  the 
same  problem.  If,  for  this  reason,  the 
passenger  cannot  get  to  a  seat  he  or  she 
can  use,  providing  boarding  assistance 
is  a  futile  gesttue  that  the  carrier  is  not 
required  to  make.  On  the  other  hand,  a 
passenger  who  caimot  climb  steps — and 
therefore  needs  a  lift  to  board — may  be 
able  to  walk  a  few  steps  to  a  seat  In 
such  a  situation,  providing  boarding 
assistance  is  not  a  futile  gesture,  and  the 
nile  requires  carriers  to  provide  it  If  a 

gassenger  with  a  disabihty  asserts  that 
e  or  she  can  walk  the  needed  distance 
from  the  aircraft  door  to  a  non-exit  row 
seat,  the  carrier  must  provide  the 
boarding  assistance  and  allow  the 
passenger  to  attempt  to  reach  the  seat 

Passengers  who  use  lifts  to  access 
commuter  aircraft  need  to  know,  in 
advance,  whether  Uft  service  is 
available.  Passengers  are  imlikely  to  be 
aware  which  aircraft  model  their  flight 
will  use.  Consequently,  the  Depkartment 
is  amending  the  information  section  of 
the  ACAA  rule  to  direct  carriers  to  tell 
passengers  who  request  the  information 
or  who  note  that  they  use  a  wheelchair 
for  boarding  whether  the  aircraft  model 
scheduled  to  be  used  for  a  particular 
flight  is  one  on  which  boarding 
assistance  is  available.  Iliis  information 
would  include  notice  of  the  availability 
ofboarding  assistance  at  boarding, 
departtue,  and  intermediate  points.  In 
addition,  carriers  should  make  such 
information  routinely  available  on  all 
media  through  which  they  make 
information  available  to  the  general 
public  (e.g.,  800  ntunbers,  reservation 
systems,  published  schedules).  The 
Department  emphasizes  the  critical 
need  for  this  information  to  be  conveyed 
acctuately  and  promptiy,  because,  in  its 
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absence,  the  travel  plans  of  individimls 
with  disabilities  are  likely  to  be 
disrupted.  Airlines  and  their  agents 
must  ensure  that  this  function  is 
performed.  Like  other  violations  of  the 
Air  Carrier  Access  Act.  failure  to 
comply  with  this  information  provision 
can  subject  regulated  parties  to 
enforcement  action,  including  civil 
penalties. 

Consideration  of  issues  concerning 
aircraft  design  for  accessibility  is 
beyond  the  scope  of  this  rulemaking. 
We  note,  however,  that  some  older 
models  of  commuter  aircraft  that 
present  some  of  these  problems  appear 
to  be  gradually  being  phased  out  of  the 
commuter  fleet.  The  1996  FAA 
commuter  safety  standards  are  likely  to 
accelerate  the  elimination  of  some  older 
lO-seat  models  from  the  Qeet.  The  exit 
row  rule  is  part  of  an  FAA  saiiBty  rule 
separate  from  Part  382.  Consideration  of 
changes  in  that  rule  related  to  seat 
availability  in  small  commuter  aircraft 
are  also  beyond  the  scope  of  this 
rulemaking. 

The  Department  does  not  believe, 
given  the  way  aircraft  are  used  and 
scheduled  by  carriera.  that  it  would  be 
practicable  to  require  more  accessible 
models  of  aircraft  to  be  designated  or 
substituted  for  flights  that  passengera 
with  disabilities  want  to  use.  even  on 
advance  notice. 

3.  Boarding  Assistance  Methods 

The  NPRM  proposed  that  boarding 
assistance  shuald  be  provided  using 
"suitable  devices  (not  normally  us^  for 
frei^t]"  but  that  "hand-carrying"  (i.e.. 
picking  up  a  passenger's  body  in  the 
arms  of  airline  personnel)  would  never 
be  reqiured.  There  was  general 
agreement  among  commentera  that 
hand-carrying  was  a  bad  idea,  for  both 
safety  and  dignity  reasons.  Some 
disability  community  commenters  did 
say,  however,  that  it  should  be 
permitted  in  an  emergency  or  when  a 
lift  was  not  available  or  inoperative,  at 
least  with  the  consent  of  the  passenger. 

The  NPRM.  like  the  present  rule,  did 
not  exclude  boarding  chairs,  used  to 
carry  passengers  up  airstairs,  from  the 
scope  of  "suitable  devices"  that  could 
be  used  to  provide  boarding  assistance. 
It  did  ask  for  comment  on  whether  the 
use  of  boarding  chairs  was  appropriate 
for  this  purpose.  Several  commenters 
(including  lift  manufacturera,  disabiUty 
community  commenters,  and  an  airline) 
said  that  boarding  chairs  should  be  used 
for  this  purpose  only  when  a  lift  is 
inoperable  or  when  there  is  an 
emergency.  For  most  disability 
community  commenters,  using  a 
boarding  chair  in  this  way  is  tantamount 
to  hand-carrying  and  therefore  strongly 


disfavored.  (One  conunenter  noted  that 
the  use  of  boarding  chain  for  vertical 
access,  vi^ch  it  regarded  as 
objectionable,  should  be  distinguished 
frtun  the  use  of  aisle  or  transfer  chairs 
on  board  the  lift  or  aircraft,  which  are 
needed  to  assist  many  passengers  to 
their  seats.)  On  the  o^er  hand,  many 
other  conunentere  (including  airlines 
and  their  groups,  airports,  and  one 
disability  group]  advocated  permitting 
the  continued  use  of  boarding  chairs 
when  it  was  more  cost-effective  to  do  so 
(e.g..  at  an  airport  with  few 
enplanements).  when  it  would  avoid 
delay  (e.g..  when  an  airport's  lift  was 
being  used  elsewhere),  or  when  a  lift 
was  broken.  These  commentera  said 
allowing  the  use  of  boarding  chain  in  at 
least  some  situations  would  provide 
greater  flexibility  to  all  concerned. 

DOT  Response 

The  main  point  of  this  regulation  is  to 
ensure  that,  in  as  many  situations  as 
possible,  passengera  with  disabilities  be 
able  to  travel  by  air,  with  safety  and 
dignity.  Having  airline  pereonnel  carry 
a  passenger  up  stain  In  a  boarding  chair 
increases  risk  of  injury  both  to 
passengera  and  airline  personnel,  and  it 
can  often  be  an  undignified  and 
frightening  experience  for  passengera. 
Consequently,  the  rule  does  not  permit 
this  practice. 

This  does  not  mean  that  boarding 
chain  and/or  aisle  chain  cannot  be 
used  in  the  boarding  assistance  process. 
Indeed,  their  use  is  necessary  to  get  the 
passenger  to  a  seat  from  a  lift.  Nor  does 
it  mean  that  carrier  personnel  are 
relieved  of  their  obligation,  as  part  of 
the  boarding  assistance  process,  to  assist 
passengen  in  transferring  tmm  their 
own  wheelchair  to  a  boarding  or  aisle 
chair,  and  then  from  that  device  to  an 
aircraft  seat.  It  just  means  that,  under 
normal  circumstances  on  19-30  seat 
aircraft,  carrier  personnel  may  not  lift 
passengera  in  boarding  chain  up  stain 
as  the  means  of  effecting  the  level 
change  needed  for  boarding.  Boarding 
stain  are  not  "suitable  devices"  for  this 
purpose  on  19-30  seat  aircraft. 

In  abnormal  circumstances  (e.g.,  if  a 
lift  breaks  down  and  needs  to  be 
repaired)  or  with  respect  to  aircraft  that 
are  exempt  from  the  boarding  assistance 
requirement,  the  durier  would  use 
whatever  means  are  available  (including 
boarding  chain  but  not  hand-carrying) 
to  provide  boarding  assistance.  The  use 
of  alternative  means  is  conditioned  on 
the  passenger's  consent.  This  is  not  a 
requirement  to  create  a  means  of 
boarding  assistance  where  pone  exists 
or  is  feasible.  It  simply  means  that  if  a 
practicable  alternative  means  of 
providing  assistance  in  fact  exists  in  a 


particular  situation,  carriers  are  to  use 
it  In  an  emergency  evacuation  situation, 
the  carrier  would  obviously  do  whatever 
is  needed  to  deal  with  the  emergency, 
regardless  of  other  considerations. 

There  is  apparent  unanimity  that 
hand-carrying  (in  the  sense  of  bodily 
picking  up  a  passenger  for  purposes  of 
a  level  change,  as  distinct  from 
providing  assistance  using  a  boarding  or 
aisle  chair  or  assisting  In  the  transfer  of 
a  passenger)  is  a  bad  idea.  The  final  rule 
specifically  provides  that  this  practice  Is 
never  required  (other  than  when 
necessary  for  an  emergency  evaciution). 

The  Department  notes  that  the 
requirements  of  this  amendment 
concern  boarding  assistance  only  for 
19-30  seat  commuter  aircraft.  The 
existing  provisions  of  Part  382 
concerning  boarding  assistance  for 
larger  aircraft  [see  §  382.39(a)  (l)-<3)) 
remain  in  effect,  without  change.  Under 
these  requirements,  airlines  may  carry 
passengen  up  airstain  in  boarding 
chain.  Airstain  used  with  larger  aircraft 
are  more  likely  to  have  sufficient 
weight-bearing  capacity  for  this  type  of 
boarding  assistance,  and  many  of  the  lift 
models  designed  for  19-30  seat  aircraft 
do  not  work  with  larger  aircraft.  While 
the  Department  believes  that  use  of  lifts 
for  boarding  is  preferable  for  larger  as 
Mwll  as  smaller  aircraft,  changes  in  the 
methods  of  boarding  assistance  used  for 
the  larger  aircraft  are  outside  the  scope 
of  this  rulemaking. 

4.  Time  Frames 

The  NPRM  contained  two  time 
frames.  Fint,  it  proposed  9  months  bom 
the  effective  date  of  the  rule  for  carriere 
and  airports  to  complete  agreements  to 
provide  lifts.  Second,  it  proposed  3 
yean  bom  the  efiective  date  of  the  rule 
as  the  implementation  date  for  lift 
service  under  the  agreements. 

With  respect  to  the  time  period  for  the 
agreements,  airline  associations,  airlines 
and  some  airports  suggested  a  year, 
principally  because  they  believed  it 
would  take  that  time  to  work  out  the 
multiple  agreements  necessary  under 
the  NPRM.  Lift  manufacturen  and 
disability  groups,  on  the  other  hand, 
favored  shorter  time  frmnes  (e.g.,  2-6 
months),  principally  because  many 
yeara  have  passed  since  the  ACAA 
regulations  have  been  in  place,  lifts 
have  been  available  for  some  time, 
further  delay  would  work  a  financial 
hardship  on  manufactiuera.  and  airlines 
and  airports  have  had  a  long  time  to 
prepare  to  provide  boarding  assistance. 
Given  the  accessibility  needs  of 
passengen.  these  commentera  did  not 
believe  that  a  longer  negotiation  period 
was  warranted.  An  airport  association. 
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an  airport,  and  an  airline  favored  the 
proposed  9-maQth  poiod. 

Inere  was  a  similar  variety  of  views 
with  respect  to  the  implementation  date 
for  the  agreements.  Disability  groups 
and  equipment  manufacturen  favored  a 
1  or  IV^-year  implementation  period, 
rather  than  the  three-year  period 
proposed  in  the  NPRM.  but  supported 
extensions  of  up  to  five  yean  for  small 
airports,  as  opposed  to  walven.  These 
commenten  said  that  lifts  are  available, 
that  airports  and  airlines  have  had  a 
long  time  to  prepare  to  provide  boarding 
assistance,  and  that  equipment  costs 
were  smaU  compared  to  other  costs 
regularly  Incurred  by  airlines  and 
airports.  Oaa  disability  group  said  that 
boarding  chain  should  be  required  to 
provide  access  immediately. 

On  the  other  hand,  an  airline 
association  and  some  state  and  local 
transportation  agencies  favored  the 
proposed  3-year  period.  Many  of  these 
commenten  added  that  the  rule  shoiild 
be  flexible,  with  provisions  for  granting 
relief  from  the  deisdline  if  factora  such 
as  funding  delays  or  the  inability  of 
manufactiiren  to  meet  demand 
prevented  parties  from  complying  on 
time.  One  airline  association  said  the  3- 
year  period  should  start  to  run  from  the 
date  of  the  agreement,  rather  than  the 
efi^ective  date  of  the  rule,  because 
manufactxiren  would  not  be  able  to 
meet  the  demand  otherwise. 

Two  disability  agencies  said  that 
implementation  shoidd  be  required  as 
soon  as  practicable,  with  three  yeara 
being  the  outside  limit.  Two 
commenten,  an  airline  and  an 
individual,  favored  a  two-year  period. 
Two  lift  manufacturen  suggested  a 
staggered  implementation  schedule, 
with  12-15  months  for  larger  airports, 
two  yean  for  medium-size  airports,  and 
three  yean  for  small  airports.  They 
expressed  the  concern  that,  absent  such 
a  schedule,  acquisition  of  lifts  would  be 
back-loaded  at  the  end  of  the 
implementation  period. 

DOT  Response 

The  Department's  task  is  to  find  a 
good  balance  between  the  need  to 
implement  accessilnllty  as  soon  as 
possible  and  the  need  to  give  parties  a 
reasonable  amount  of  time  to  do  the 
work  needed  to  accomplish  this 
objective.  With  respect  to  the  time  to 
conclude  agreements,  the  Department 
believes  that  the  NPRM  prop<Mal  of  9 
months  is  a  good  middle  groimd 
between  these  two  omsiderations,  as 
well  as  between  the  concerns  expressed 
by  different  groups  of  conunenten. 

With  respect  to  Implementation  time, 
the  Department  virill  reqidre  the 
agreements  to  be  carried  out  as  soon  as 


practicable,  as  is  the  typical  practice  in 
disability  regulations  requiring 
modifications  to  facilities  or  practices 
(e.g.,  ptogram  accessibility  changes 
required  under  the  Department  of 
Justice  ADA  Title  U  r^ulation).  llie 
maximum  time  for  implementation  will 
be  tMTo  yean  for  large  and  medium  hubs 
(1.2  million  or  more  aimual 
enplanements).  three  yean  for  small 
hubs  (250,000-1.2  million  annual 
enplanements).  cmd  font  yean  for  non- 
hub  primary  airports  (10.000-250.000 
annual  enplanemients).  liiis  phase-in 
will  result  in  accessibility  at  the  airports 
carrying  the  greatest  number  of 
passengen  sooner  (hubs  handle  97-98 
percent  of  total  enplanements),  while 
reducing  costs  ana  burdens  at  the 
smaller  airports.  Again,  these  time 
frames  represent  what  the  Department 
believes  to  be  a  good  balance  among  the 
policy  considerations  and  commenter 
concerns  involved. 

5.  Other  Issues 

The  NPRM  raised  the  question  of 
whether  use  of  lifts  would  create 
schedule  disruptions  or  delays, 
particularly  when  multiple  demands  on 
lift  use  might  be  made.  Commenten  had 
a  number  of  thoughts  on  this  point.  An 
airline  association  said  that  it  takes  10- 
15  minutes  to  get  a  lift  to  a  given  aircraft 
and  board  a  disabled  passenger, 
possibly  interfering  with  the  5-20 
minute  tumaroimd  time  many  carrien 
try  to  achieve,  leading  the  group  to 
request  a  48-bo\u'  advance  notice 
requirement  for  assistance.  Another 
airline  association  and  an  airline  also 
supported  the  idea  of  advance  notice  for 
boarding  assistance,  to  avoid  or  help 
deal  with  conflicting  demands  for  lift 
service.  Two  airlines  and  an  airport 
expressed  concern  about  delays, 
particularly  at  hub  airports  where  there 
might  be  multiple  demands  for 
assistance,  but  one  of  these  airlines 
noted  it  had  no  accurate  data  on  the 
time  needed  to  complete  a  boarding 
using  a  lift.  However,  airline 
commenten  generally  said  that  boarding 
passengera  in  chain  was  faster  and  more 
cost-effective  than  using  lifts. 

Two  commenten  noted  that  airlines 
encounter  flight  delays  for  a  variety  of 
reasons,  and  thought  that  assisted 
boardings  would  not  significantiy  add  to 
this  problem,  given  their  relative 
infrequency.  A  lift  manufacturer  said  an 
actual  boarding  with  its  lift  took  jiist  3- 
5  minutes,  faster,  it  said,  than  using  a 
boarding  chair.  Another  manufacturer 
and  a  state  agency  noted  that,  under  an 
FAA  advisory  circular  for  lift  devices, 
lift  boardings  are  to  be  accomplished  in 
six  minutes  or  less,  which  would  also  be 
imlikely  to  create  significant  ddays. 


Several  disability  community 
commenten  also  expressed  doubts  that 
delays  would  be  a  significant  inoblem, 
saying  there  was  no  data  to  siq>port  the 
idea  that  a  problem  would  ex^ 

The  NPRM  also  asked  about  what,  if 
any.  trainiog  requirements  there  should 
be  for  personnel  who  provide  boarding 
assistance.  Two  airline  assodaticHis  and 
two  airilnes  said  that  no  additional 
training  reqiiirementa — beyond  the 
general  training  requlrem^  provided 
in  the  existing  ACAA  rule— was 
warranted.  Airlines  already  have  a 
vested  interest  in  making  suie  their 
personnel  perform  their  duties  safely 
and  effiactively.  one  of  the  associations 
added.  Three  equipment  manu^cturen 
also  opposed  additional  training 
requirements,  one  noting  that  the  FAA 
advisory  circular  already  called  for 
training  for  lift  operatora.  one  asserting 
that  the  training  required  by  the  FAA 
circular  was  too  lengthy,  and  the  other 
expressing  concern  about  the  cost  of 
training  to  manufacturere. 

A  larger  group  of  commentera, 
including  disability  groups,  individuals, 
and  state  and  local  agencies,  supported 
more  specific  training  requirements. 
Four  of  these  specified  thiat  sensitivity 
training  should  be  required.  A  disability 
group  said  DOT  should  strenuously 
monitor  training,  since  they  saw  poorly 
trained  employees  as  one  of  the  biggest 
problems  that  passengera  with 
disabilities  encounter.  An  airport 
supported  training  but  suggested  that  it 
should  be  provided  by  manufactiu«ra 
and  carrien  (unless  the  airport  actually 
operated  the  lift). 

Three  commenten  suggested  that  the 
use  of  lifts  should  be  required  for 
aircraft  virith  fewer  than  19  seats,  if  the 
lifts  work  with  the  particular  aircraft. 
One  of  these  commenten  noted  two 
small  aircraft  models  with  which  lifts 
would  work.  An  airport  suggested  that 
this  requirement  would  make  sense  only 
in  cases  where  there  was  an  accessible 
means  of  deboarding  at  the  destination 
point.  Several  disability  community 
commentera  said  that,  whatever  the 
final  requirements,  allowing  denied 
boardings  was  not  acceptable.  Lift 
manufacturen  emphasized  their 
products  were  available. 

DOT  Response 

The  final  rule,  like  the  NPRM, 
requires  l>oarding  assistance  under  the 
agreement  required  by  this  amendment 
only  for  19-30  seat  aircraft.  Tliere  may 
be  some  situations  in  which  the  same 
boarding  assistance  equipment  can  be 
used  to  provide  access  to  larger  or 
smaller  aircraft.  Where  this  is  the  case, 
the  Department  reccanmends  that 
carrien  and  airports  use  it  for  this 
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purpose,  in  preference  to  denying 
transportation  on  smaller  airoait  or 
using  leaa  desirable  means  of  boarding 
assistance  fw  laraer  aircraft. 

The  general  ACAA  requirement  of 
training  to  proficiency  (including 
refresher  training,  as  needed,  to 
maintain  proficiency)  in  matters 
afiiscting  transportation  of  pasaengers 
with  disabilities  applies  to  boarding 
assistance  as  well  as  other  activities  (see 
§  382.61(a):  to  the  extent  that  airport 
personnel  are  involved  in  boarding 
assistance  at  a  given  airport,  a  rimilT 
requirement  extends  to  airports  through 
the  amendment  to  49  CFR  Part  27). 
While  training  is  clearly  important  for 
all  aspects  of  transportation 
accessibility,  the  Department  does  not 
believe,  as  a  general  matter,  tlut  a 
separate  training  requirement 
specifically  fbciued  on  boarding 
assistance  is  needed.  We  note  that 
$  382.61  requires  refresher  training,  as 
appropriate  to  the  duties  of  each 
employee,  to  ensure  that  proficiency  is 
maintained.  Because,  in  the  absence  of 
means  of  boarding  assistance,  some 
commuter  carriers  may  have  served  few 
persons  with  mobility  impairments,    ' 
carrier  employees  trained  previously 
may  not  have  maintained  proficiency  in 
boarHing  assistance  and  other  matters 
necessary  to  proper  service  to  such 
passengers.  Where  this  is  the  case,  the 
training  requirements  of  the  ACAA  call 
for  bringing  relevant  personnel  up  to 
proficiency  in  all  these  matters. 

There  is  one  exception.  The  training 
requirements  of  §  382.61(a)  apply  only 
to  carriers  who  operate  aircraft  with 
more  than  19  seats.  Carriers  who  operate 
aircraft  with  19  seats,  but  do  not  operate 
larger  aircraft,  are  not  covered  by  tnis 
requirement.  Consequently,  this  rule 
will  require  any  carriers  falling  into  this 
category  to  provide  training  to 
proficiency  in  boarding  assistance  for 
those  personnel  who  perform  boarding 
assistance  duties.  This  amendment  does 
not  require  such  carriers  to  carry  out 
other  training  responsibilities  under 
§  382.61(a).  although  it  is  intended  that 
employees  of  these  carriers  receive 
refresher  training  as  needed  to  maintain 
proficiency  in  boarding  assistance 
services. 

The  information  provided  by 
commenters  concerning  the  time 
required  for  assisted  boarding  varied 
considerably.  Even  given  the  lengthier 
scenarios,  however,  it  is  not  reasonable 
to  conclude — absent  a  massively  larger 
demand  for  assisted  boardings  than  any 
commenters  have  anticipated — that 
significant  systemic  schedule  disruption 
is  likely  to  occur.  As  some  commenters 
pointed  out,  individual  flights  are 
delayed  for  a  variety  of  reasons — 


weather,  mechanical  problems,  air 
traffic  congestion,  waiting  fior 
passengers  from  incoming  connecting 
flights,  etc— on  a  routine  basis.  No  one 
likes  these  delays,  but  it  seems  fendful 
to  suggest  that  delays  from  lift  boardings 
of  disabled  pasaengen  will  make  a 
significant  oifiiBranoe  in  the  overall 
pattern  of  delayed  flights,  or  have  a 
measurable  effect  on  a  carrier's  overall 
on-time  performance  record. 

Tlie  Department  is  not  persuaded  that 
this  concern  warrants  adding  a  48-hour 
advance  notice  requirement  for  boarding 
assistance.  Obviously,  passengen  may 
wish  to  inform  carriers  of  their  plans  in 
advance  to  attempt  to  make  their 
arrangements  as  smooth  as  possible. 
However,  as  in  the  case  of  passengers 
who  are  traveling  with  elet^c 
wheelchain,  we  believe  it  is  reasonable 
for  airlines  to  have  some  reasonable 
amount  of  time  to  provide  the  service  in 
question.  Consequently,  carriers  will  be 
permitted  to  require  that  an  individual 
needing  lift  aervice  check  in  at  least  an 
hour  before  scheduled  departure. 

Airport  Facility  Raqniraments 

Background/NPRM 

The  Department's  current  section  504 
and  ACAA  provisions  concerning 
airport  fedllties  differ  in  a  number  of 
details.  This  NPRM  proposed  to  miake 
changes  to  harmonize  the  two  sets  of 
requirements.  The  Department 
published  a  notice  of  proposed 
rulemaking  for  section  504  and  an 
advance  notice  of  proposed  rulemaking 
under  the  ACAA  that  would  have 
harmonized  the  two  provisions  in  1990, 
at  the  same  time  as  it  published  its 
ACAA  final  rule.  The  Department 
received  very  few  comments  in  response 
to  those  notices,  and  many  of  the 
specific  points  raised  by  the 
commentera  have  been  overtaken  by  the 
enactment  of  the  Americans  with 
Disabilities  Act  (ADA). 

The  NPRM  proposed  to  add 
requirements  in  the  ACAA  and  section 
504  rules  for  a  "program  accessible" 
path  from  the  beginning  of  a  passenger's 
encounter  with  the  airport  fedlity  to  the 
aircraft  door,  with  emphasis  on  the 
means  of  moving  between  the  gate  and 
the  aircraft.  This  is  a  particular  concern 
with  respect  to  commuter  aircraft, 
which  typically  do  not  use  loading 
bridges,  and  passengere  often  have  to 
descend  from  the  gate  level  to  the 
tarmac  level  to  board  the  aircraft.  The 
proposal  suggested  that  meeting  Title  III 
or  Title  II  ADA  standards  was  an 
appropriate  requirement  for  airports  and 
airlines  under  the  ACAA  and  secti(m 
504,  respectively. 


Because  ADA  fedlity  accaedbility 
standards  say  littfe  specifically  ibaut 
airports,  the  Department  propoeed  to 
retain,  with  some  modiilcatioos.  the 
airport-specific  requiremflnts  of  the 
current  ACAA  and  504  rulet.  lite 
NPRM  sought  comment  on  %^Mther 
doing  so  wotUd  be  confusing  at 
duplicative.  The  NPRM  repeated  the 
existing  language  of  the  ACAA 
regulation  concerning 
telecommunication  devices  for  the  deaf 
(TDDs),  saying  that  at  least  one  TDD 
shall  be  placed  in  each  terminal.  The 
NPRM  asked  for  comment  on  how  this 
requirement  should  be  interpreted  and 
implemented. 

Continents 

Two  issues  predominated  in  ' 
commenters'  discussion  of  this  portion 
of  the  proposal:  the  idea  of  an  accessible 
path  through  the  airport  and  the 
placement  of  TDDs.  A  disability  ^oup 
ob)ected  to  the  accessible  path  proposal 
on  the  basis  that  it  fell  short  of  what  was 
required  by  the  ADA  and  ACAA.  This 
commenter  also  said  that  such  steps  as 
using  a  boarding  dhair  to  carry  a 
passenger  down  steps  from  the  gate 
level  to  the  tarmac  was  not  a  proper  part 
of  an  accessible  path.  A  state  agency 
said  that  using  program  accessibility 
approaches  other  than  fedlity 
modification  had  saved  the  commenter 
a  substantial  amount  of  money.  Three 
disability  community  commenters  said 
that  the  ADA  accessibility  guidelines 
(ADAAGs)  should  apply  to  an  accessible 
path  tlirough  airports.  An  airport 
assodation  and  an  individual  suggested 
that  airports  should  have  five  years  to 
implement  an  accessible  path.  An 
airport  supported  the  accessible  peth 
concept,  as  long  as  the  rule  made  clear 
that  boarding  assistance  was  the 
airlines'  job.  An  individual  said  that 
airports  should  have  a  disability 
spedalist  available  to  assist  passengers. 
A  state  agency  noted  that  there  were 
some  inconsistendes  between  the 
ADAAGs  and  the  ACAA  provisions  that 
the  NPRM  proposed  to  retain,  and  also 
pointed  to  inconsistendes  between  the 
ADAAGe  and  the  Uniform  Federal 
Accessibility  Standard  (UFAS),  which 
public  entities  could  choose  to  iise 
under  Title  II  of  the  ADA. 

With  resped  to  Tikis  (one  commenter 
suggested  using  the  term  "TTYs" 
instead),  two  commentera  suggested 
requiring  improved  signage  to  dired 
passengera  to  where  the  instruments 
were  located.  A  number  of  commentera 
asked  for  more  spedfidty  in  the 
definition  of  "terminal,"  to  avoid 
differing  interpretations.  A  disability 
agency  suggested  simply  using  the 
ADAAG  standard  for  placement  of  these 
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phones,  while  a  TDD  manufedurer 
supported  spedfying  a  number  of 
spedfic  locations  in  terminals  where 
TDDs  would  have  to  be  placed.  (This 
manufacturer  quoted  a  $995  price  for  a 
vandal-resistant  public  imit.)  An  airline 
fevored  keeping  the  existing  standard,  to 
avoid  confusion  between  ADA  and 
ACAA  requirements. 

DOT  Response 

The  Department  believes  that  the 
simplest  and  best  solution  to  the  issue 
of  airport  accessibility  standards  is  to 
make  applicable  to  airports  (through 
section  504)  and  airlines  (through  the 
ACAA)  the  requirements  applicable  to 
other  public  facilities  and  public 
accommodations  of  Titles  11  and  III  of 
the  ADA,  respectively.  This  means  that 
there  will  be  one  common  standard  for 
airport  access,  under  which  airports  and 
airlines  will  be  subjed  to  the  same 
obligations  as  other  transportation 
facilities  and  places  of  public 
accommodation.  Spedal  airport-related 
standards  that,  as  some  commenters 
pointed  out,  could  cause  confusion  will 
be  eliminated. 

This  approach  is  consistent  with  the 
relationship  among  disability  statutes 
that  Congress  intended.  Air  carriers' 
terminal  facilities  appear  not  to  be 
subjed  to  dired  ADA  coverage.  Under 
the  Department  of  Justice  (DOJ)  rules 
implementing  Title  III  of  the  ADA, 
airport  terminals  are  not  viewed  as  a 
place  of  public  accommodation.  The 
reason  is  that  places  of  public 
accommodation  include  only  those 
terminals  used  for  the  provision  of 
"designated"  or  "specified"  public 
transportation,  and  transportation  by 
aircraft  does  not  constitute  "designated" 
or  "spedfied"  public  transportation. 
Congress  excluded  transportation  by 
aircraft  from  these  ADA  provisions 
because  Congress  had  already  subjected 
carriers  to  the  ACAA,  and  it  did  not 
want  to  impose  duplicative 
requirements. 

The  language  and  legislative  history 
of  the  ADA,  however,  reveal  no 
Congressional  intent  that  carriers' 
facilities  be  subjed  to  any  different 
substantive  requirements  from  those 
affecting  places  of  public 
accommoidation.  It  is  clear  that  carriers 
have  an  ACAA  obligation  with  resped 
to  airport  facilities.  In  defining  the 
standard  by  which  carriers'  compliance 
with  this  obligation  is  judged,  the 
Department  believes  it  makes  sense  to 
refer  to  the  ADA  standard  for  public 
accommodations.  Consequently,  the 
final  rule  provides  that  carriers,  with 
respect  to  terminal  facilities  and 
services,  would  be  deemed  to  comply 
with  their  ACAA  obligations  if  they 


meet  the  requirements  spelled  out  for 
places  of  public  acconunodation  in 
Department  of  Justice  Title  III  ADA 
rules. 

Under  Department  of  Justice 
regulations  implementing  Title  II  of  the 
ADA  (28  CFR  Part  35),  "title  D  applies 
to  everything  and  anything  a  pubUc 
entity  does  •  •  *  All  governmental 
activities  of  public  entities  are  covered." 
(56  FR  35696:  July  26, 1991).  Public 
airport  authorities  are  public  entities  for 
purposes  of  Title  II;  consequently,  their 
activities  and  facilities  appear  subjed  to 
the  requirements  of  DOJ  Title  II  rules.  It 
has  long  been  clear  that  airport 
authorities  that  receive  DOT  financial 
assistance  are  subject  to  section  504  of 
the  Rehabilitation  Ad  of  1973,  as 
amended.  In  amending  the  Department's 
sedion  504  rule  provision  concerning 
DOT-assisted  airports,  it  makes  sense  to 
refer  to  ADA  standards.  (Congress,  in 
enacting  the  ADA,  made  clear  that  it 
intended  for  consistent  substantive 
standards  to  apply  under  both  statutes.) 
Therefore,  under  the  final  rule,  the  basic 
standard  for  judging  whether  a  public 
airport  authority  complies  with  section 
504  is  compliance  with  the  DOJ  rules  for 
Title  n  of  the  ADA. 

Obviously,  there  are  some  portions  of 
airports  at  which  airport  operators' 
section  504  obligations  and  the  ACAA 
obligations  of  carriers  overlap.  The 
Department  believes  that  these  overlaps 
can  be  treated  in  the  same  manner  as  the 
relationships  between  public  entity 
landlords  and  private  entity  tenants 
discussed  in  the  Department  of  Justice 
ADA  regulations.  This  means,  of  course, 
that  airports  and  airlines  will  have  to 
work  out  accessibility  issues  and 
relationships  at  the  local  level. 

This  approach  means  that  there  will 
not  be  special  requirements  in  the  DOT 
rules  concerning  such  issues  as 
placement  of  TDDs  and  inter-terminal 
transportation.  Inter-terminal 
transportation  will  be  subjed  to  the 
DOT  ADA  regulations  affecting 
transportation  services  generally.  {Intra- 
terminal  transportation,  as  a  service 
provided  by  airlines  and/or  airports,  is 
subject  to  the  same  Title  II  or  Title  III 
requirements  as  any  other  service.  There 
are  no  ADAAG  standards  applicable  to 
the  design  or  construdion  of  intra- 
terminal  vehicles,  such  as  the  eledric 
carts  used  in  many  airports.)  Placement 
of  TDDs  will  be  subject  to  the  same 
standards  affecting  public  facilities  and 
places  of  public  accommodation  imder 
the  ADA.  Consequently,  the  issue 
concerning  the  definition  of  "terminal" 
for  TDD  placement  purposes  becomes 
moot. 

We  point  out  that  not  only  the  general 
terminal  areas,  but  also  some  areas  open 


to  part  of  the  traveling  public  (e.g.,  the 
airline  "clubs"  providing  spedal 
accommodations  in  tenninals  to 
frequent  fliere  or  persons  who  pay  a  fee 
to  the  airlines)  are  subjed  to  the 
accessibility  requirements  of  this  rule. 
These  are  spaces  that,  in  Title  IH  terms, 
would  be  places  of  public 
accommodation,  and  it  is  unlikely  that 
most  would  fall  within  the  limited 
"private  dub"  exception  to  the  ADA,  as 
defined  in  the  Department  of  Justice 
Title  in  rules.  One  implication  of  this 
coverage  is  that,  if  telephone  service  is 
provided  to  "members"  within  the  club 
space,  then  TDD  requirements  would 
apply  to  the  "club."  It  would  not  be 
consistent  with  the  rules  for  the  carriCT 
to  refer  the  passenger  to  a  TDD  phone 
in  the  general  passenger  area  of  the 
terminal,  since  the  whole  point  of  the 
club  is  to  provide  a  refuge  from  the 
noise  and  bustle  of  the  terminal. 

Tlie  rule  provides  that  the  Americans 
with  Disability  Act  Accessibility 
Guidelines  (ADAAGs)  will  be  the 
standard  by  which  airport  fadlity 
accessibility  will  be  judged.  The 
ADAAGs  include  a  provision  (10.4.1) 
dealing  with  new  construction  at 
airports.  This  provision  applies  directly 
to  new  construction  and  alterations  at 
airports.  It  is  also  the  standard  for 
modifying  facilities  to  meet  accessibility 
requirements  for  existing  facilities, 
under  the  "program  accessibility"  (see 
28  CFR  §  35.150)  or  "barrier  removal" 
(see  28  CFR  §  36.304-305)  provisions  of 
the  Department  of  Justice  Title  II  and 
Title  in  rules. 

The  Department  is  aware  that,  for  the 
present,  public  entities  subject  to  Title 
II  of  the  ADA  can  choose  between 
compliance  with  the  ADAAGs  and 
compliance  with  the  Uniform  Federal 
Accessibility  Standards  (UFAS),  which 
differ  in  some  particulars  from  the 
ADAAGs.  The  Department  of  Justice, 
EXDT,  and  the  Architedural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  have  proposed 
applying  the  ADAAGs  as  the  exclusive 
standards  for  Title  II  entities.  Rather 
than  further  amend  the  ADA  and  ACAA 
rules  after  this  ADA  rule  change  goes 
into  effect,  we  believe  it  is  more  sensible 
to  use  the  ADAAGs  as  the  standard  for 
airport  accessibility  at  this  time.  We 
regard  the  ADAAGs  as  the  pre-eminent 
accessibility  standard  at  this  time,  and 
its  use  will  also  avoid  any  inconsistency 
between  the  standards  applicable  to 
airlines  and  airports  imder  this  rule. 

Given  the  application  of  ADA 
requirements  and  standards  to  airport 
facilities,  the  only  point  on  which  the 
Department  believes  it  is  necessary  to 
spell  out  an  additional  s]}ecific 
requirement  concerns  an  "accessible 
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path"  for  level  changes  between  gate 
and  aircraft  boarding  areas.  The 
Department  clearly  interprets  ADA 
requirements  as  applying  to  the  path  an 
individual  must  take  between  the 
entrance  to  the  airport  and  the^eans  of 
bocurding  the  aircraft,  specifically 
including  the  way  a  passenger  moves 
between  the  gate  and  the  aircraft.  This 
is  important  because,  in  many  cases,  the 
gate  area  will  be  on  an  upstairs  level  of 
an  airport,  while  aircraft — particularly 
small  commuter  aircraft — are  boarded 
from  the  tarmac.  The  basic  idea  is  that 
a  key  aspect  of  airports'  and  carriers' 
program — getting  someone  through  the 
airport  and  onto  an  aircraft — must  be 
accessible  to  individuals  with 
disabilities,  including  those  using 
wheelchairs. 

Commiuiicable  Diseases 

Background 

Section  382.51  of  the  existing  ACAA 
rule  provides  that  a  carrier  may  not 
refuse  transportation  to  a  passenger, 
require  the  person  to  provide  a  medical 
certificate,  or  impose  other  conditions 
or  restrictions  on  passengers,  on  the 
basis  that  the  passenger  has  a 
commimicable  disease,  except 

¥fith  r«ap0Ct  to  an  Individual  who  haa  a 
communicable  diaeaaa  or  infsction  which  has 
been  determined  by  the  U.S.  Sturgeon 
General,  the  Centers  for  Disease  Control,  or 
other  Federal  public  health  authority 
knowledgeable  about  the  disease  or  infsction. 
to  be  transmissible  to  other  persons  in  the 
normal  course  of  flight. 

This  provision  was  originally  designed 
in  response  to  a  number  of  incidents  in 
the  1980s  in  which  persons  with  AIDS 
had  been  denied  transportation  or 
otherwise  discriminated  against  by  air 
carriers,  apparently  because  of  fsar  of,  or 
misinformation  about,  HIV  infection 
and  how  it  is  transmitted.  It 
subsequently  became  apparent  to  the 
Department  that  this  provision  of  the 
rule  needed  clarification.  Given  the 
absence  of  definitive  guidance  from  the 
Surgeon  General,  the  Centers  for  Disease 
Control,  or  the  Public  Health  Service, 
(which  the  Department  has 
unsuccessfully  sought),  the  closest 
approach  to  medical  guidance  the 
Ctepartment  has  been  able  to  find  is  a 
Food  and  Drug  Administration  (FDA)* 
regulation  listing  several  diseases  (e.g., 
infectious  tuberculosis,  several  viral 
hemmoragic  fevers)  appropriate  for 
travel  restrictions.  The  Department 
issued  guidance  based  on  this  FDA  list, 
stating  that  since  other  diseases  have 
not  been  named  by  Federal  public 
health  authorities,  carriers  may  not  deny 
or  restrict  transportation  of  pwrsons  with 
other  diseases. 


Carrier  medical  personnel  expressed 
the  concern  that  this  guidance  is  too 
restrictive,  leading  to  potential  conflicts 
between  the  rule  and  their  normal, 
prudent  medical  judgment.  They  have 
dted  persons  in  the  infectious  stages  of 
chicken  pox  or  measles  as  persons  whp 
it  may  be  appropriate  to  restrict,  to 
protect  the  health  of  other  pasaengen.  In 
response  to  their  concern,  an  airline 
association  requested  that  the 
Department  withdraw  the  guidance  in 
question.  In  addition,  it  has  been 
pointed  out  that,  read  literally,  the 
current  regulatory  provision  could  be 
construed  to  allow  carriers  to  exclude 
persons  with  illnesses  that  are  dearly 
communicable  by  airborne  transmission 
or  casual  contact  but  which  are  not 
serious  for  most  persons,  such  as  the 
common  cold  (the  Department  would 
not  construe  the  rule  in  this  fiashion^ 
however). 

The  Department  baaed  its  NPRM 
proposal  on  three  prindples: 

(1)  It  is  reasonable  for  carriers  to  impose 
restrictions  on  transportation  only  of  persons 
with  diseases  that  are  readily  communicable, 
in  the  normal  course  of  flights,  by  airborne 
timnsmission  or  casual  contact.  (For  example, 
restrictions  could  not  be  imposed  on  persons 
because  they  were  infiscted  with  HIV.) 

(2)  It  is  reasonable  for  carriers  to  impose 
restrictions  on  transportation  only  of  persons 
with  diseases  that  normally  have  serious 
consequences  for  the  health  of  persons  who 
catch  the  disease.  (For  example,  restrictions 
could  not  be  impoeed  on  persons  because 
they  have  s  common  cold.) 

(3)  Carriers  should  impose  restrictions  on 
persons  for  reasons  relating  to  communicable 
diseases  only  with  the  sdvica  and 
concurrence  of  a  physician.  (Thst  is.  airline 
personnel  such  as  pilots,  flight  sttendants,  or 
gate  agents  could  not  make  unilateral 
decisions  to  impose  restrictions  on 
passengers.) 

NPRM 

The  Department  proposed  rewriting 
the  current  §  382.5 Ifb)  to  reflect  these 
three  principles.  The  NPRM  proposed 
two  methods  carriers  could  use  to 
implement  these  prindples.  First,  when 
faced  with  someone  who  may  have  a 
contagious  disease  that  may  make  travel 
inadvisable,  the  carrier  can  obtain  a 
spedfic  recommendation  from  a 
physidan.  Second,  the  carrier,  together 
with  its  medical  staff  or  consultants, 
could  devise  a  list  of  diseases  that  can 
affed  travel,  consistent  with  the  three 
prindples.  The  list  would  include 
information  on  the  stages  of  various 
diseases  during  which  travel  would  be 
contraindicated.  The  Ust  would  be  made 
part  of  the  carrier's  regular  information 
base  for  employees  (e.g.,  manuals, 
computer  reservation  system 
instructions).  The  NPRM  suggested  that 


carrien,  to  promote  consistency,  should 
coordinate  a  single,  unified  list,  so  the 
same  diseases  have  the  same 
consequences  on  all  airlines. 

Under  the  propo8al,.in  cases  where 
there  is  no  dispute  between  the  carrier 
and  a  passenger  over  the  fad  that  a 
passenger  has  a  disease  on  the  list  at  a 
point  in  time  when  it  is  contagious,  the 
passenger  could  be  denied 
transportation  until  a  later  time  without 
the  carrier  having  to  obtain  a 
recommendation  from  a  physidan  in 
the  particular  case.  However,  if  the 
passenger  denied  that  he  or  she  has  a 
disease  on  the  list,  or  acknowledges 
having  the  disease  but  insists  that  it  is 
not  at  the  stage  which  the  list  describes 
as  infectious,  then  the  carrier  employee 
would  have  to  consult  a  physidan. 

In  addition,  the  proposed  amendment 
stated  that  airlines  would  have  to 
impose  the  least  restrictive  alternative 
in  communicable  disease  sitxiations 
(e.g.,  should  not  deny  transportation 
when  requiring  a  medical  certificate  is 
suffident);  would  allow  a  passenger  to 
travel  at  his  or  her  original  fare  if  travel 
is  postponed  as  the  result  of  having  a 
communicable  disease;  and  would 
provide,  on  request,  a  written 
explanation  of  any  restrictions  that  are 
imposed  for  reasons  relating  to 
commimicable  diseases. 

Cbxmnents 

One  airline  and  a  niunber  of  disability 
community  commentera  supported  the 
NPRM  prop>osal.  One  disability  group 
suggested  adopting  the  Department  of 
Justice's  "direct  threat"  standard  (from 
EXDJ's  ADA  Title  in  rule),  including  its 
requirement  that  there  be  an 
individualized  assessment,  based  on 
reasonable  judgment  that  relies  on 
current  medical  knowledge  or  the  best 
objective  evidence  available,  to 
ascertain  the  natiuv,  duration,  and 
severity  of  the  risk,  as  well  as  mitigation 
measures  that  could  apply.  Providing 
the  passenger  a  face  mask  was  one 
mitigating  measure  suggested  by  two 
commenters.  Another  such  group 
recommended  that  the  carrier  should  be 
required  to  consider  the 
recommendations  of  the  passenger's 
treating  physician,  while  a  carrier  said 
that  the  passenger's  pereonal  physidan 
should  certify  that  the  individual  can  fly 
safely. 

With  respect  to  the  Idea  of  a  list  of 
communicable  diseases,  airlines  and 
their  assodations  had  a  variety  of 
comments.  One  airline  wanted  DOT  to 
create  the  Ust.  Other  airlines  wanted  a 
Federal  health  agency  to  create  a  list, 
said  the  medical  community's  input 
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should  be  obtained,  that  there  should  be 
flexibility  to  add  new  dibeases  to  the 
list,  and  that  there  shotdd  be  imiformity 
in  any  such  list  given  that  passengers 
often  use  more  than  one  carrier  for  a 
trip.  Two  carriers  said  that  airlines, 
which  do  not  have  extensive  medical 
stafis,  should  not  be  assigned  the  task 
off  creating  a  list.  For  the  same  reason, 
one  association  said  that  an  industry 
group  should  be  formed  to  compile  the 
Ust.  Another  association  questioned  the 
utiUty  of  such  a  Ust,  since  new  diseases 
appear  from  time  to  time,  and  reUance 
on  a  Ust  would  be  a  disincentive  to 
considering  individual  circumstances. 

With  resped  to  the  idea  of 
consultation  with  a  physician,  two 
carriers  objeded  that  it  was  impractical 
to  seek  medical  advice  in  each  case,  and 
that  airline  personnel  should  have  the 
discretion  to  deny  boarding.  An  airline 
assodation  suggested  that  quaUfied 
medical  personnel  other  than  a 
physidan  should  be  permitted  to  make 
the  determination  involved,  since 
physidans  might  not  be  available  in  a 
timely  fashion. 

Other  comments  included  a  request 
by  an  airUne  assodation  that  diseases 
transmissible  by  casual  contad,  as  well 
as  by  airborne  means,  should  be  a 
groiuid  for  restricting  travel,  a 
suggestion  by  the  same  group  that  any 
abiUty  to  travel  at  a  later  date  be  limited 
to  60  days,  and  a  request  by  a  disabiUty 
organization  that  carriers  be  reqtiired  to 
reimburse  passengers  for  expenses 
incurred  because  of  a  carrier's  dedsion 
to  postpone  travel. 

DOT  Response 

The  Department  has  considered  the 
comments  on  this  issue  carefully, 
recognizing  the  difficulty  that  carriers 
and  passengers  can  have  in  making 
judgments  about  when  it  may  be 
inappropriate  for  a  passenger  to  travel 
because  of  illness.  Based  on  comments, 
the  £)epartment's  discussions  with 
Federal  health  offidals  over  a  period  of 
several  yeara,  and  the  lack  of  expertise 
within  the  Department,  we  have 
dedded  that  it  is  not  feasible  for  us  to 
compile  a  Ust  of  diseases  that  would 
warrant  a  denial  of  transportation  or  to 
ask  carriers  to  do  so.  Consequently,  we    , 
are  not  adopting  the  portion  of  the 
proposal  concerning  Usts. 

With  resped  to  the  criteria  for  making 
dedsions  on  these  issues,  the 
Department  beUeves  the  best  available 
model  is  the  "dired  threat"  language  in 
the  Department  of  Justice's  Title  m  ADA 
regulation.  The  DOJ  language  reads  as 
foHows: 

Direct  threat  means  a  significant  risk  to  the 
health  or  safety  of  others  mat  cannot  be 
eliminated  by  a  modification  of  policies. 


practices,  or  procedures,  or  by  the  provision 
of  auxiUary  aids  or  services,  hi  detemiining 
whether  an  individual  poses  a  direct  threat 
to  the  health  or  safety  of  others,  a  public 
accommodation  must  make  an 
individualized  assessment,  based  on 
reasonable  judgment  that  relies  on  current 
medical  knowledge  or  on  the  best  available 
objective  evidence,  to  ascertain:  the  nature, 
duration,  and  severity  of  the  risk;  the 
probability  that  the  actual  injury  will  actually 
occur,  and  whether  reasonable  modifications 
of  policies,  practices,  or  procedures  will 
mitigate  the  risk.  28  CFR  §  36.208). 

This  is  well-estabUshed  language  that 
gives  due  regard  to  both 
nondiscrimination  on  the  basis  of 
disabiUty  and  the  need  of  a  pubUc 
accommodation  to  make  reasoned 
judgments  to  proted  the  health  and 
safety  of  other  persons.  Consequently, 
the  final  rule  adapts  this  language  to  the 
context  of  air  travel. 

This  approach  is  compatible  with  the 
Department's  purposes  in  pubUshing  its 
NPRM.  For  example,  a  commimicable 
disease  that  is  not  readily  transmissible 
by  airborne  means  or  by  casual  contad 
is  unlikely  to  pose  a  dired  threat;  nor 
would  a  disease  that,  if  communicated 
by  these  means,  does  not  pose  a 
significant  health  threat  to  the  general 
passenger  population.  AIDS,  on  one 
hand,  and  the  common  cold,  on  the 
other,  are  examples  of  communicable 
diseases  that  would  not  generally  pose 
direct  threats.  Making  medical 
judgments  cannot  be  entrusted  to 
personnel  without  medical  training. 
Consequently,  it  is  unlikely  that  a 
"dired  threat"  finding  could  be  made 
about  a  conununicable  disease  that  did 
not  rest  on  a  medical  determination  by 
a  physidan  or  nurse. 

This  dired  threat  concept  dovetails 
with  the  requirement  that  the  airline 
find  the  least  restrictive  means  of 
addressing  an  identified  risk.  It  is  not 
consistent  with  this  provision  to  deny 
transportation  to  someone  if  a  medical 
certificate,  or  a  face  mask,  or  seating  the 
individual  a  few  rows  away  from  other 
passengers  on  a  half-fiUl  fUght,  or  some 
other  action  will  be  sufficient  to 
mitigate  the  risk  to  other  passengers 
involved  to  the  point  where  the 
individual  can  travel  without 
endangering  othera. 

While  it  would  be  useful  for  an  airUne 
concerned  about  a  passenger's  condition 
to  consult  with  the  passenger's 
physidan,  we  do  not  beUeve  that  it  is 
necessary  to  mandate  such  consultation 
in  the  regulation.  Such  consultation 
occurs  in  many  cases  now;  certainly  it 
would  be  a  reason^le  part  of  the 
process  needed  to  make  a  dired  threat 
determination.  Nor  do  we  beUeve  it 
would  be  appropriate  to  require  carriers 
to  compensate  passenger:  whose  travel 


is  delayed  for  medical  reasons  under 
this  section.  Denial  of  service  by  a 
carrier  under  these  circumstances  does 
not  constitute  improper  conduct  that 
should  result  in  compensation.  We  note 
that  the  NPRM  already  covered  diseases 
spread  by  casual  contad  as  weU  as 
airborne  means,  and  the  final  rule 
retains  this  point.  FinaUy,  we  agree  with 
the  comment  that  someone  whose  travel 
is  |}ostponed  fat  this  reason  should  not 
have  perpetual  right  to  make  the  trip. 
We  thiiik  that  a  90-day  limit  could  feirly 
be  imposed  by  the  carrier. 

The  FAA  is  conducting  research  into 
cabin  air  quality  issues,  which, 
beginning  next  year,  wiU  indude 
research  into  the  risk  of  passoigers  and 
crews  contracting  infectious  diseases.  In 
addition,  there  is  a  multiagency  working 
group  under  the  auspices  of  the 
Committee  on  International  Sdence, 
Engineering,  and  Technology  PoUcy  of 
President  Clinton's  National  Sdence 
and  Technology  Coundl.  This  group  is 
reviewing  the  U.S.  role  in  detecting, 
reporting,  and  responding  to  outbreaks 
of  new  and  re-emerging  infectious 
diseases.  To  the  extent  that  research  or 
reconunendations  from  these  or  other 
sources  provides  additional  information 
bearing  on  poUcies  affecting  airline 
transportation  of  individuals  with 
communicable  diseases,  the  Department 
can  take  account  of  it  in  future 
rulemaking. 

Other  Issues 

In  both  the  ACAA  and  section  504 
rules,  the  NPRM  proposed  updating 
terminology  (e.g.,  changing 
"handicapped  person"  to  "individual 
vrith  disabiUties")  consistent  with 
practice  under  the  ADA.  The  proposed 
section  504  amendment  would  also 
make  two  administrative  additions, 
requiring  the  submittal  of  transition 
plans  by  any  airports  which  had  not 
already  done  so  and  specifically 
applying  nondiscrimination  on  the  basis 
of  disabiUty  requirements  to  subsidized 
Essential  Air  Service  (EAS)  carriers. 
Unlike  most  carriers,  who  do  not  receive 
Federal  assistance,  these  carriers  have 
been  covered  under  the  existing  section 
504  rule,  but  they  have  not  been 
mentioned  spedficaUy.  since  Part  27 
was  promulgated  before  the  Essential 
Air  Service  program  came  under  DOT 
jurisdiction  in  January  1985.  This 
administrative  addition  does  not  create 
any  new  obUgations  for  subsidized  EAS 
carriers. 

One  airline  commented  that  airlines 
should  not  have  to  change  the 
terminology  in  their  compliance 
manuals  if  the  rule's  terms  change.  We 
agree,  and  we  are  not  imposing  such  a 
requirement,  lliere  were  not  any  other 
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comments  on  these  proposals,  which 
the  Department  will  adopt  as  proposed. 

The  NPRM  asked  for  comment  on 
three  other  issues — seating 
accommodations  for  persons  with 
disabilities,  provisions  concerning 
collapsible  electric  wheelchairs,  and 
matters  relating  to  the  use  of  oxygen  by 
passengers.  These  issues  are  addressed 
in  a  separate  supplemental  notice  of 
propoMd  rulemaking  in  today's  Federal 
Raybter. 

Withdrawal  of  IMO  Supplemental 
Notice  of  Propoeed  Rulemaking 

In  the  March  6. 1990,  issue  of  Federal 
Register  in  which  the  Department 
published  the  ohginal'1990  Air  Carrier 
Access  Act  final  rule,  the  Department 
also  published  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM;  55  FR 
8076:  RIN  2105-AB61).  The  Department 
is  withdrawing  this  SNPRM  at  this  time. 

The  SNPRM  concerned  three  subjects: 
airport  transportation  systems, 
standards  for  boarding  chairs,  and 
substitute  service  when  boarding 
assistance  is  not  available  for  small 
commuter  aircraft.  These  matters  have 
been  overtaken  by  the  preseat 
rulemaking,  which  applies  ADA 
standards  to  airport  transportation 
systems  and  requires  boarding 
assistance,  using  lifts  rather  than 
boarding  chairs,  for  small  commuter 
aircraft.  The  withdrawal  is  an 
administrative  action  that  will  remove 
from  the  Department's  regulatory 
agenda  an  item  pertaining  to  an  NPRM 
on  which  no  further  action  is 
anticipated. 

Guidance  Concerning  Service  Animals 
in  Air  Transportation 

The  Department  receives  frequent 
questions  about  the  transportation  of 
service  animals  by  airlines.  On  July  26, 
1996,  the  Department  of  Justice  issued 
Americans  with  Disabilities  Act 
guidance  concerning  the  access  of 
service  animals  to  places  of  public 
accommodation.  The  following 
guidance  is  based  on  the  DOJ  issuance, 
with  adaptations  to  the  context  of  air 
transportation  and  answers  to  questions 
the  DiBpartment  has  been  asked. 

The  Department  of  Transportation's 
rules  protecting  the  rights  of  air 
travelers  with  disabilities  require  air 
carriers  to  permit  passengers  to  fly  with 
their  service  animals.  The  Air  Carrier 
Access  Act  (ACAA)  rules  say  the 
foUowing: 

Carrian  (hall  permit  dogs  and  other  service 
animals  used  by  individusls  vritb  disabilities 
to  accompany  the  person  on  ■  flight. 

(1)  Carriers  sliall  accept  as  evidence  tlial  an 
animal  is  a  service  animal  identification 
cards,  other  wrritten  documentatioQ,  presence 


of  hamaseas  or  mrlringi  on  hamesans.  ti^ 
or  the  credible  verfael  assurances  of  the 
qualified  individual  with  disabilities  using 
the  animal. 

(2)  Carriers  shall  pennit  a  service  animal  to 
accompany  a  qualified  individual  with 
disabilities  in  any  seat  in  which  the  person 
sits,  unless  the  animal  obstructs  an  aisle  or 
other  area  that  must  remain  unobstructed  in 
order  to  tacilitate  an  emergency  evacuation. 
(14  CFRS  382.55(a))  ^ 

If  a  service  ■nttr^al  cannot  be 
accommodated  at  the  seat  location  of  the 
qualified  individual  with  disabilities  whom 
the  animal  is  accompanying  .  .  .    the  carrier 
shall  offer  the  passenger  the  opportunity  to 
move  with  the  animal  to  a  seat  location,  if 
present  on  the  aircraft,  where  the  animal  can 
be  accommodated,  as  an  alternative  to 
requiring  that  the  animal  tnvel  with  checked 
baggage. 

(14  CFR  §  382.37(c)) 

The  questions  and  answers  below  are 
intended  to  help  carriers  and  passengers 
imderstand  how  to  respond  to  service 
animal  issues. 

1.  Q:  What  ia  a  aervka  animalT 

A:  Under  the  ACAA,  a  service  animal 
is  any  guide  dog,  signal  dog,  or  other 
animal  individually  trained  to  provide 
assistance  to  an  individual  with  a 
disability.  If  the  animal  meets  this 
definition,  it  is  considered  a  service 
animal  regardless  of  whether  it  has  been 
licensed  or  certified  by  a  state  or  local 
government. 

2.  Q:  What  work  do  service  animals 
perform? 

A:  Service  animals  perform  some  of 
the  tasks  and  functions  that  the 
individual  with  a  disability  cannot 
perform  for  him  or  herself.  Guide  dogs 
that  help  blind  individuals  are  the  type 
of  service  animal  most  people  are 
familiar  with.  But  there  are  service 
animals  that  assist  persons  with  other 
types  of  disabilities  in  their  day-to-day 
activities.  Some  examples  include — 

•  Alerting  persons  with  hearing 
impairments  to  sounds. 

•  Pulling  wheelchairs  or  carrying  and 
picking  up  things  for  persons  with 
mobility  impairments. 

•  Assisting  persons  with  mobility 
impairments  with  balance. 

An  animal  that  does  not  perform 
identifiable  tasks  or  functions  for  an 
individual  with  a  disability  probably  is 
not  a  service  animal.  However,  it  is  not 
essential  that  the  animal  perform  the 
functions  for  the  individual  while  he  or 
she  is  draveling  on  the  aircraft.  The 
functions  can  be  ones  that  the  animal 
performs  for  the  individual  at  his  or  her 
destination. 


3.Q:WliatmintaDairiiMdo' 

iDdhridiial  with  a  diaabiUty  osiag  a 
itotravair 


A:  The  service  animal  must  be 
permitted  to  accompany  the  passenger 
Mdth  a  disability  on  the  flight.  The 
animal  must  be  allowed  to  accompany 
the  individual  in  any  seat  the  individual 
uses,  except  where  Uie  animal  would 
obstruct  an  aisle  or  other  area  retiuired 
by  Federal  Aviation  Administration 
safety  rules  to  remain  imobstructed  for 
emergency  evacuation  purposes.  Service 
animals  are  typically  trained  to  curl  up 
tmder  seats,  which  should  reduce  the 
likelihood  of  such  an  obstruction. 

If  such  an  obstruction  would  occur, 
the  animal  (and  passenger,  if  possible) 
should  be  relocated  to  some  other  place 
in  the  cabin  where  it  will  not  create 
such  an  obstruction.  If  there  is  no  space 
in  the  cabin  that  will  accommodate  the 
animal  without  causing  such  an 
obstruction,  then  the  animal  is  not 
{>ermitted  to  travel  in  the  cabin. 

To  accommodate  service  animals, 
airlines  are  not  required  to  ask  other 
passengers  to  relinquish  space  that  they 
would  normally  use.  For  example,  the 
pcissenger  sitting  next  to  an  individual 
traveling  with  a  service  animal  would 
not  need  to  allow  the  space  under  the 
seat  in  front  of  him  or  her  to  be  used  to 
accommodate  the  animal. 

4.  Q;  Is  a  service  animal  a  pet? 

A:  A  service  animal  is  not  a  pet.  A 
service  animal  is  a  working  animal  that 
performs  important  functions  for  an 
individual  with  a  disability.  The 
individual  with  a  disability  has  been 
trained  in  the  use  of  the  service  aniina] 
and  is  responsible  for  all  handling  of  the 
animal.  ConsequenUy,  carrier  personnel 
and  other  passengers  should  not  attempt 
to  pet,  play  with,  direct,  or  in  any  way 
distract  service  animals. 

It  is  also  important  to  realize  that  a 
pet  is  not  a  service  animal.  Many  people 
enjoy  the  companionship  of  animals. 
But  this  relationship  between  an 
individual  and  an  animal,  standing 
alone,  is  not  sufficient  to  cause  an 
animal  to  be  regarded  as  a  service 
animal. 

5.  Q:  How  do  the  requirements  of  the 
ACAA  rule  concerning  service  enimajf 
relate  to  an  airline's  rules  about 
carrying  pets? 

A:  Airlines  may  have  whatever  policy 
they  choose  concerning  pets,  consistent 
with  U.S.  Department  of  Agriculture 
animal  welfare  rules.  For  example,  they 
can  refuse  to  carry  any  pets.  They  can 
carry  pets  only  in  containers  stowed  in 
the  cargo  ccnnpartment.  They  can  allow 
small  pets  in  carriers  that  fit  under  the 
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seat.  Since  service  animals  are  not  pets, 
the  ACAA  reqtiires  airlines  to  modify 
their  pets  policies  to  allow  service 
animals  to  accompany  persons  with  a 
disability  in  the  cabin.  When  an  animal 
is  determined  by  the  airline  not  to  be  a 
service  animal,  then  the  airline  would 
apply  to  the  animal  the  same  policy  that 
applies  to  pets. 

m  any  situation  in  which  the  airline 
determines  that  an  animal  is  not  a 
service  animal,  the  airline  must 
continue  to  give  the  passenger  the 
opportunity  to  travel  without  having  the 
service  animal  in  the  cabin.  It  is  not 
appropriate  to  deny  transportation  to  a 
passenger  because  the  passenger's 
animal  is  determined  not  to  be  a  service 
animal. 

6.  Q:  How  can  I  tell  If  an  animal  really 
le  a  eervkie  animal  and  not  Juet  a  pet? 

A:  Some,  but  not  all.  service  animals, 
wear  special  collars  or  harnesses.  For 
example,  guide  dogs  used  by  persons 
with  vision  impairments  typically  wear 
harnesses  that  enhance  their  ability  to 
guide  the  visually  impaired  person. 
Some,  but  not  all,  service  animals  are 
licensed  and  certified  and  have 
identification  papers. 

If  airline  employees  are  not  certain 
that  an  animal  is  a  service  animal,  they 
may  ask  the  person  who  has  the  animal 
if  it  is  a  service  animal  required  because 
of  a  disability.  However,  an  individual 
who  is  planning  to  travel  by  air  is  not 
necessarily  going  to  be  carrying  around 
documentation  of  his  or  her  medical 
condition  or  disability.  Therefore,  while 
such  documentation  may  be  requested 
as  a  means  of  verifying  that  the  animal 
is  a  service  animal,  it  generally  may  not 
be  required  as  a  condition  of  permitting 
an  individual  to  travel  with  his  or  her 
service  animal.  (See  Question  9  for  a 
situation  in  which  docimientation  may 
be  required.)  Likewise,  while  a  munber 
of  states  have  programs  to  certify  service 
animals,  airline  employees  may  not 
insist  on  proof  of  state  certification 
before  permitting  the  service  animal  to 
accompany  the  person  with  a  disability. 

7.  Q:  What  are  "credible"  verbal 
assurances  that  an  animal  is  a  service 


A:  In  the  absence  of  documentation  or 
other  obvious  evidence  that  an  animal  is 
a  service  Animal,  the  only  information 
available  to  airline  employees  about  the 
animal  may  be  what  a  passenger  says 
about  his  or  her  disability  and  the  use 
of  the  animaL  Airline  employees  may 
exercise  their  judgment  concerning 
whether  the  passenger's  statements 
about  the  training  and  functions  of  the 
animal  make  it  reasonable  to  think  that 
the  anintal  is  a  service  animal. 


The  factors  discussed  in  this  guidance 
(e.g..  the  nature  of  the  individiiaJ's 
disability,  the  training  the  animal  is  said 
to  have  received,  its  ability  to  b^ave 
properly  in  public  places,  the  functions 
it  is  said  to  perform  for  the  individual) 
can  be  used  in  evaluating  the  credibility 
of  the  passenger's  statements.  An  airline 
complaints  resolution  official  (CRO). 
whom  the  Department's  ACAA  rules 
require  to  be  available  at  each  airport 
that  the  airline  serves,  is  a  resource  that 
passengers  and  airline  employees  can 
use  to  resolve  difficult  cases. 

8.  Q:  What  about  unusual  or  multiple 
animals? 

A:  Most  people  are  familiar  with  the 
use  of  dogs  as  service  animals.  On  some 
occasions,  however,  individuals  may 
ask  to  be  accompanied  in  an  aircraft 
cabin  by  other  kinds  of  animals.  For 
example,  in  a  few  cases,  monkeys  have 
been  trained  to  provide  services  to 
persons  with  severe  mobility 
impairments'.  There  have  been  cases  of 
passengers  requesting  to  be 
accompanied  by  reptiles  or  rodents.  In 
addition,  some  passengers  have  asked  to 
travel  with  more  than  one  animal  at  a 
time. 

In  evaluating  these  situations,  airline 
employees  shoiild  keep  in  mind  some  of 
the  important  characteristics  of  service 
animals.  Service  animals  are  trained  to 
perform  specific  functions  for  an 
indivudal  with  a  disability,  and  they  are 
trained  to  behave  properly  in  public 
places.  Service  animals  are  generally 
trained  to  work  on  a  one-to-one  basis 
with  an  individual  with  a  disability. 
Airline  employees  may  inquire  about 
these  matters  and  may  use  their 
judgment  about  whether,  in  light  of 
these  factors,  a  particular  animal  is  a 
service  animal,  as  distinct  from  a  pet 
that  a  passenger  wants  to  bring  on 
board. 

9.  Q:  How  should  airline  employees 
respond  to  a  claim  that  being 
accompanied  by  an  animal  is  necessary 
for  the  emotional  well-being  of  an 
individual  with  a  mental  or  emotional 
disabUity? 

A:  Many  people  receive  emotional 
support  fi^m  being  near  an  animal.  The 
assertion  of  a  passenger  that  an  animal 
remaining  in  his  or  her  company  is  a 
needed  accommodation  to  a  disability, 
however,  may  often  be  difficult  to  verify 
or  to  distinguish  from  the  situation  of 
any  person  who  is  fond  of  a  pet.  In 
addition,  the  animal  may  not,  in  such  a 
situation,  perform  any  visible  function. 
For  these  reasons,  it  is  reasonable  for 
airline  employees  to  request  appropriate 
documentation  of  the  individual's 
disability  and  the  medical  or  theraputic 


necessity  of  the  passnger's  traveling 
with  the  animal.  Moreover,  the  animal, 
like  any  service  animal,  must  be  trained 
to  behave  properly  in  a  public  setting- 


10.  Q:  What  about  service  animals  that 
are  not  accompanyiog  a  paaewnyr  with 
a  disability? 

Sometimes,  an  animal  that  is  trained 
to  work  with  people  with  disabilities 
may  travel  by  air  but  not  be 
accompanied  by  an  individual  with  a 
disability  for  whom  the  animal  performs 
service  animal  functions.  For  example, 
a  non-disabled  handler  may  transport  a 
"therapy  dog"  to  a  location,  such  as  a 
rehabilitation  center,  where  it  will 
perform  services  for  individuals  with 
physical  or  mental  disabilities. 

The  Department's  Air  Carrier  Access 
Act  regulation  intended  to  assist 
passengers  with  disabilities  by  ensiuing 
that  they  can  travel  with  the  service 
animals  that  perform  functions  for  them. 
When  a  service  animal  is  not 
accompanying  a  passenger  with  a 
disability,  the  rule's  rationale  for 
permitting  the  animal  to  travel  in  the 
cabin  does  not  apply.  While  the  animal 
may  be  traveling  to  a  location  where  it 
will  perform  valuable  services  to  other 
people,  it  would  be  subject  to  the 
airline's  general  policies  with  respect  to 
the  carriage  of  animals. 

11.  Q:  What  if  an  animal  acts  out  of 
control? 

A:  Service  animals  are  trained  to 
behave  properly  in  public  settings.  For 
example,  a  properly  trained  service 
animal  will  remain  at  its  owner's  feet. 
It  does  not  run  freely  around  an  aircraft 
or  airport  gate  area,  bark  or  growl 
repeatedly  at  other  persons  on  the 
aircraft,  bite  or  jump  on  people,  or 
urinate  or  defecate  in  the  cabin  or  gate 
area.  An  animal  that  engages  in  such 
disruptive  behavior  shows  that  it  has 
not  been  successfully  trained  to 
function  as  a  service  animal  in  public 
settings.  Therefore,  airlines  are  not 
required  to  treat  it  as  a  service  animal, 
even  if  the  animal  is  one  that  performs 
an  assistive  function  for  a  passenger 
with  a  disability.  However,  airline 
personnel  should  consider  available 
means  of  mitigating  the  effect  of  an 
animal's  behavior  that  are  acceptable  to 
the  individual  with  a  disability  (e.g., 
muzzling  a  dog  that  barks  frequently) 
that  would  permit  the  animal  to  travel 
in  the  cabin. 

While  an  airline  is  not  required  to 
permit  an  animal  to  travel  in  the  cabin 
if  it  engages  in  disruptive  behavior,  or 
other  behavior  that  poses  a  direct  threat 
tc  the  health  or  safety  of  persons  on  the 
aircraft,  airline  ranployees  may  not 
make  assumptions  about  how  a 
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particular  animal  is  likely  to  behave 
based  on  past  experience  with  other 
animals.  Each  situation  must  be 
considered  individually.  Airline 
employees  may  inquire,  however,  about 
whether  a  particular  animal  has  been 
trained  to  behave  pioperly  in  a  pubUc 
setting. 

12.  Q:  Can  airlines  charfa  a 
maintenance  or  cleaning  fee  for 
customers  who  bring  serrice  ■nimal* 
onto  aircraft? 

A:  No.  The  ACAA  prohibits  special 
charges,  such  as  deposits  or  surcharges, 
for  accommodations  required  to  be 
made  to  passengers'  disabilities.  This  is 
true  even  if  such  charges  are  routinely 
required  to  transport  pets. 
'  However,  an  airline  can  charge 
passengers  with  disabilities  if  a  service 
animal  causes  damage,  so  long  as  it  is 
the  regular  practice  of  the  airline  to 
charge  non-disabled  passengers  for  the 
same  types  of  damages.  For  example, 
the  airline  can  charge  passengers  with  a 
disability  for  the  cost  of  repairing  or 
cleaning  seats  damaged  by  a  service 
animal  if  it  is  the  airline's  policy  to 
charge  when  non-disabled  passengers 
cause  similar  damage. 

13.  Q:  Are  airline*  raqmnsible  for  the 
animal  while  a  parson  with  a  disability 
is  on  the  aircraft? 

A.  No.  The  care  and  supervision  of  a 
service  animal  is  solely  tb^ 
responsibiUty  of  its  owner.  The 
individual  with  a  disability  has  been 
trained  in  the  use  of  the  service  animal 
and  is  responsible  for  all  handling  of  the 
animal.  The  airline  is  not  required  to 

Strovide  care  or  food  or  special  facilities 
or  the  animal. 

Regulatory  Analyses  and  Notices 

This  is  not  a  significant  rule  under 
Executive  Order  12866.  It  is  a  significant 
rule  under  the  Department's  Regulatory 
Policies  and  Procedures.  A  regulatory 
evaluation  that  examines  the  projected 
costs  and  impacts  of  the  lift 
requirements  in  the  rule  has  been 
placed  in  the  docket.  Briefly,  the 
Department  estimates  that  equipment 
and  operational  costs  of  the  lift 
requirement  (net  present  value  over  20 
years  )  will  range  between  $18.6  and 
$51.8  million.  In  terms  of  benefits,  the 
analysis  suggests  that  an  additional 
450.000  trips  to  mobility-impaired 
travelers  could  result  from  the 
availability  of  lift  devices,  resulting  in  a 
net  present  value  profit  to  carriers  of 
$48  milUon  over  20  years.  There  are,  in 
addition,  non-quantifiable  benefits  (e.g., 
greater  travel  opportunities  for 
passengers,  greater  dignity  in  the 
boarding  process).  The  airport 


accessibility  provisions  of  the  rule  are 
not  projected  to  have  significant  costs. 

We  note  that  Federally-assisted 
airports  have  been  subject  to  very 
similar  requirements  under  section  504 
since  the  first  publicatioo  of  49  CFR  Part 
27  in  1979.  Airlines  have  been  subject 
to  very  similar  requiremoits  since  the 
first  publication  of  14  CFR  Part  382  in 
1990.  New  costs  related  to  moving  to 
ADA -based  standards  should  not  be 
great,  and  are  limited  in  any  case  by  the 
readily  achievable/program  accessibility 
provisions  made  applicable  to  airlines 
and  airports,  respectively. 

The  E)epartment  certifies  that  this 
rule,  if  adopted,  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
There  are  not  a  substantial  number  of 
small  air  carriers  covered  by  this  rule, 
particularly  given  the  exclusion  of 
"problem  aircraft"  and  aircraft  with 
fewer  than  19  seats  from  boarding 
assistance  requirement.  These  aircraft 
are  heavily  represented  among  the 
smallest  air  carriers.  The  smallest 
airports  are  excluded  from  the  boarding 
assistance  rule  altogether,  other  small 
airports  will  have  costs  reduced  by  the 
4-year  phase-in  for  them.  For  all 
airports,  terminal  accessibility 
requirements  are  not  expected  to  be 
costly.  They  are  very  similar  to  existing 
requirements,  and  they  include 
provisions  ensuring  that  unduly 
burdensome  changes  are  not  required. 
Consequently,  the  Department  does  not 
anticipate  a  significant  economic  effect 
on  small  airports. 

The  Department  has  determined  that 
there  would  not  be  sufficient  Federalism 
impacts  to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  14  CFR  Part  382  and 
49  CFR  Part  27 

Aviation,  Handicapped. 

Issued  this  6th  day  of  October,  1996,  at 
Washington,  D.C. 

Fedarico  Pens, 

Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  14 
CFR  Part  382  and  49  CFR  Part  27  as 
follows: 

1  The  auihoriiy  citation  for  14  CFR 
Part  382  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  41702,  4710S.  and 
41712 

2.  In  14  CFR  Part  382.  including  the 
title  thereof,  the  word  "handicap"  is 
revised  to  read  "disability"  wherever  it 
occurs.  The  term  "handicapped 
individual"  is  revised  to  read 
"individual  with  a  disability"  wherever 
it  occurs.  The  term  "handicapped 


individuals"  is  revised  to  read 
"individuals  with  a  disability" 
whenever  it  occurs.  The  term  "qualified 
handicapped  individual"  is  revised  to 
read  "qu^ified  individual  with  a 
disability"  wherever  it  occurs.  The  term 
"qualified  handicapped  individuals"  is 
revised  to  read  "qualified  individuals 
with  a  disability"  wherever  it  occurs. 

3.  In  14  CFR  Part  382,  $  382.23  is 
revised  to  read  as  follows: 

1382^    Airport  tociiraa& 

(a)  This  section  applies  to  all  terminal 
facilities  and  services  owned,  leased,  or 
operated  on  any  basis  by  an  air  carrier 
at  a  commercial  service  airport, 
including  parking  and  ground 
transportation  facilities. 

(b)  Air  carriera  shall  ensure  that  the 
terminal  facilities  and  services  subject 
to  this  section  shall  be  readily  accessible 
to  and  usable  by  individuals  with 
disabilities,  including  individuals  who 
use  wheelchaire.  Air  carriers  shall  be 
deemed  to  comply  with  this  Air  Carrier 
Access  Act  obligation  if  they  meet 
requirements  applying  to  places  of 
public  accommodation  under 
Department  of  Justice  (DOJ)  regulations 
implementing  Title  III  of  the  /onericans 
with  Disabilities  Act  (ADA). 

(c)  The  carrier  shall  ensure  that  there 
is  an  accessible  path  between  the  gate 
and  the  area  from  which  aircraft  are 
boarded. 

(d)  Systems  of  inter-terminal 
transportation,  including,  but  not 
limited  to.  shuttle  vehicles  and  people 
movers,  shall  comply  with  applicable 
requirements  of  the  Department  of 
Transportation's  ADA  rule. 

(e)  The  Americans  with  Disabilities 
Act  Accessibility  Guidelines  (ADAAGs), 
including  section  10.4  concerning 
airport  facilities,  shall  be  the  standard 
for  accessibility  under  this  section. 

(0  Contracts  or  leases  between  carriers 
and  airport  operatora  concerning  the  use 
of  airport  facilities  shall  set  forth  the 
respective  responsibilities  of  the  parties 
for  the  provision  of  accessible  facilities 
and  services  to  individuals  with 
disabilities  as  required  by  this  part  for 
carriers  and  applicable  section  504  and 
ADA  rules  of  the  Department  of 
Transportation  and  Department  of 
Justice  for  airport  operators. 

4.  In  paragraph  (a)(2)  of  §  382.39  of  14 
CFR  Part  382,  in  the  first  sentence 
thereof,  the  word  "suitable"  is  added 
before  the  word  "devices"  and  two 
sentences  are  added  at  the  end  of  the 
paragraph  reading  as  follows. 

1382.49    Provialofl  of  servloes 
equipment 


(a) 
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(2)  *  *  *  In  no  case  shall  carrier 
personnel  be  required  to  hand-oairy  a 
passenger  in  order  to  provide  boarding 
assistance  (i.e.,  directly  to  pick  up  the 
passenger's  body  in  the  arms  of  one  or 
more  carrier  personnel  to  effect  a  level 
change  the  passoiger  needs  to  enter  or 
leave  the  aircraft).  Requiraments  for 
providing  boarding  assistance  to 
commuter  aircraft  with  fswer  than  30 
seats  are  fotmd  in  §  382.40. 


1382.39  [Amended] 

5.  In  §  382.39  of  14  CFR  Part  382, 
paragraph  (a)(4)  is  removed. 

6.  A  new  §  382.40  is  added,  to  read  as 
follows: 

1382.40  Boanling  assittane*  for  amall 
aircraft. 

(a)  Paragraphs  (b)  and  (c)  of  this 
section  apply  to  air  carriers  conducting 
passenger  operations  with  aircraft 
having  19-30  seat  capacity  at  airports 
with  10.000  or  more  annual 
enplanements. 

(b)  Carriera  shall,  in  cooperation  with 
the  airports  they  serve,  provide  boarding 
assistance  to  individuals  with 
disabilities  using  mechanical  lifts, 
ramps,  or  other  suitable  devices  that  do 
not  require  employees  to  lift  or  carry 
passeneere  up  stain. 

(c)  (1)  Each  carrier  shall  negotiate  in 
good  faith  with  the  airport  operator  at 
each  airport  concerning  the  acquisition 
and  use  of  boarding  assistance  devices. 
The  carrier(s)  and  the  airport  operator 
shall,  by  no  later  than  September  2, 
1997.  sign  a  written  agreement 
allocating  responsibility  for  meeting  the 
boarding  assistance  requirements  of  this 
section  between  or  among  the  parties. 
The  agreement  shall  be  made  available, 
on  request,  to  representatives  of  the 
Department  of  Transportation. 

(2)  The  agreement  shall  provide  that 
all  actions  necessary  to  ensure 
accessible  boarding  for  passengera  with 
disabilities  are  completed  as  soon  as 
practicable,  but  no  later  than  December 
2, 1998  at  large  and  medium 
commercial  service  hub  airports  (those 
with  1,200,000  or  more  annual 
enplanements);  December  2, 1999  for 
small  commercial  service  hub  airports 
(those  with  between  250,000  and 
1,199.999  annual  enplanements);  or 
December  4.  2000  for  non-hub 
commercial  service  primary  airports 
(those  with  between  10,000  and  249,999 
annual  enplanements) .  All  air  carriera 
and  airport  operatora  involved  are 
jointly  responsible  for  the  timely  and 
complete  implementation  of  the 
agreement. 

(3)  Under  the  agreement,  carriers  may 
require  that  passengera  wishing  to 


receive  boarding  assistance  requiring 
the  use  of  a  lift  for  a  flight  using  a  19- 
30  seat  aircraft  chedc  in  for  the  flight 
one  hoiu  before  the  scheduled  departure 
time  for  the  flight.  If  the  passenger 
checks  in  after  this  time,  the  carrier 
shall  nonetheless  provide  the  boarding 
assistance  by  lift  if  it  can  do  so  by 
making  a  reasonable  effort,  without 
delaving  the  flight. 

(4)  Boarding  assistance  under  the 
agreement  is  not  required  in  the 
following  situations: 

(i)  Access  to  aircraft  with  a  capacity 
of  fewer  than  19  or  more  than  30  seats; 

(ii)  Access  to  float  planes; 

(iii)  Access  to  the  following  19-seat 
capacity  aircraft  models:  the  Fairchild 
Metro,  the  Jetstream  31,  and  the  Beech 
1900  (C  and  D  models); 

(iv)  Access  to  any  oihei  19-seat 
aircraft  model  determined  by  the 
Department  of  Transportation  to  be 
unsmtable  for  boarding  assistance  by  lift 
on  the  basis  of  a  significant  risk  of 
serious  damage  to  the  aircraft  or  the 
presence  of  internal  barriera  that 
preclude  passengera  who  use  a  boarding 
or  aisle  chair  to  reach  a  non-exit  row 
seat. 

(5)  When  boarding  assistance  is  not 
required  to  be  provided  tmder 
paragraph  (c)(4)  of  this  section,  or 
cannot  be  provided'as  required  by 
paragraphs  (b)  and  (c)  of  this  section  for 
reasons  beyond  the  control  of  the  parties 
to  the  agreement  (e.g.,  because  of 
mechanical  problems  with  a  lift), 
boarding  assistance  shall  be  provided  by 
any  available  means  to  which  the 
passenger  consents,  except  hand- 
carrying  as  defined  in  §  382.39(a)(2)  of 
this  part. 

(6  J  The  agreement  shall  ensure  that  all 
lifts  and  other  accessibility  equipment 
are  maintained  in  proper  working 
condition.  ^ 

(d)(1)  The  training  of  carrier 
peraonnel  required  by  §  382.61  shall 
include,  for  those  peraonnel  involved  in 
providing  boarding  assistance,  training 
to  proficiency  in  the  use  of  the  boarding 
assistance  equipment  used  by  the  carrier 
and  appropriate  boarding  assistance 
procedures  that  safeguard  the  safety  and 
dignity  of  passengera. 

(2)  Carriera  who  do  not  operate 
aircraft  with  more  than  a  19-seat 
capacity  shall  ensure  that  those 
peraoimel  involved  in  providing 
boarding  assistance  are  trained  to 
proficiency  in  the  use  of  the  boarding 
assistance  equipment  used  by  the  carrier 
and  appropriate  boarding  assistance 
procedures  that  safeguard  the  safety  and 
dignity  of  passengera. 

7.  In  §  382.45  of  14  CFR  Part  382, 
paragraph  (a)(2)  is  revised  to  read  as 
follows: 


1982^ 

(a)  •  •  • 

(2)  Any  limitations  on  the  abili^  of 
the  aircraft  to  accommodate  qualified 
individuals  with  disabilities,  including 
limitations  on  the  availability  of 
boarding  assistance  to  the  aircraft,  with 
respect  to  the  depcuture  and  destinatim 
points  and  any  intermediate  stops.  The 
carrier  shall  provide  this  infnmaticm  to 
any  passenger  who  states  that  he  or  she 
uses  a  wheelchair  for  boarding,  even  if 
the  passenger  does  not  explicitly  request 
the  information. 
•        •        •        •        • 

8.  In  §  382.51  of  14  CFR  Part  382, 
paragraph  (b)  is  revised  to  read  as 
follows: 


1382.51    CommunlcaMedl 


(b)(1)  The  carrier  may  take  the  acticms 
listed  in  paragraph  (a)  of  this  section 
with  respect  to  an  individual  who  has 
a  commimicable  disease  or  infection 
only  if  the  individual's  condition  poses 
a  direct  threat  to  the  health  or  safety  of 
othera. 

(2)  For  purposes  of  this  section,  a 
direct  threat  means  a  significant  risk  to 
the  health  or  safety  of  othera  that  cannot 
be  eliminated  by  a  modification  of 
policies,  practices,  or  procedures,  or  by 
the  provision  of  auxiliary  aids  or 
services. 

(3)  In  determining  whether  an 
individual  poses  a  direct  threat  to  the 
health  or  safety  of  others,  a  carrier  must 
make  an  individualized  assessment, 
based  on  reasonable  judgment  that  relies 
on  current  medical  knowledge  or  on  the 
best  available  objective  e\'idence.  to 
ascertain:  the  nature,  duration,  and 
severity  of  the  risk;  that  the  potential 
harm  to  the  health  and  safety  of  othera 
will  actually  occur;  and  whether 
reasonable  modifications  of  policies, 
practices,  or  procedures  will  mitigate 
the  risk. 

(4)  In  taking  actions  authorized  luider 
this  paragraph,  carriers  shall  select  the 
alternative,  consistent  with  the  safety 
and  health  of  other  persons,  that  is  least 
restrictive  from  the  point  of  view  of  the 
passenger  with  the  conununicable 
disease.  For  example,  the  carrier  shall 
not  refuse  to  provide  transportation  to 
an  individual  if  provision  of  a  medical 
certificate  or  reasonable  modifications 
to  practices,  policies,  or  procedures  will 
mitigate  the  risk  of  communication  of 
the  disease  to  othera  to  an  extent  that 
would  permit  the  individual  to  travel. 

(5)  If  an  action  authorized  under  this 
paragraph  results  in  the  postponement 
of  a  passenger's  travel,  the  carrier  shall 
permit  the  passenger  to  travel  at  a  later 
time  (up  to  90  days  from  the  date  of  the 
postponed  travel)  at  the  fare  that  would 
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have  applied  to  the 
originally  scheduled  trip  without 
penalty  or.  at  the  paMenger't  diacration. 
provide  a  refund  for  any  unused  flights, 
including  retiun  flights. 

(6)  Upon  the  passenger's  request,  the 
carrier  shall  provide  to  the  passenger  a 
written  explanation  of  any  action  taken 
under  this  paragraph  within  10  days  of 
the  request. 

•  •      -  •        •        • 

9.  The  authority  citation  for  49  CFR 
Part  27  is  revised  to  read  as  follows: 

Authority.  Sec.  504  of  the  Rehsbilitation 
Act  of  1973.  u  amended  (29  U.S.C  704):  MC 
16  (a)  and  (d)  of  the  Federal  Transit  Act  of 
1964,  as  amended  (49  U.S.C  5310  (a)  and  (f); 
MC.  16S(b)  of  the  Federal-Aid  High%ray  Act 
of  1973.  as  amended  (23  U.S.C  142  nt.). 

10.  In  49  CFR  Part  27,  including  the 
title  thereof,  the  word  "handicap"  is 
revised  to  read  "disability"  wherever  it 
occurs.  The  term  "handicapped 
individual"  is  revised  to  read 
"individual  with  a  disability"  wherever 
it  occurs.  The  term  "handicapped 
individuals"  is  revised  to  read 
"individuals  with  a  disability" 
wherever  it  occurs.  The  term  "qiudified 
handicapfrad  individuals"  is  revised  to 
read  "qualified  individuals  with  a 
disability"  wherever  it  occurs. 

11.  In  §  27.5  of  49  CFR  Part  27,  the 
definition  of  "Air  Carrier  Airport"  is 
removed,  and  a  new  definition  of 
"Commercial  Service  Airport"  is  added 
Ln  the  appropriate  alphabetical 
placement,  to  read  as  follows: 

127.6    DeAnMon*. 

•  •         •         •         • 

Commercial  service  airport  means  an 
airport  that  is  defined  as  a  commercial 
service  airport  for  purposes  of  the 
Federal  Aviation  Administration's 
Airport  Improvement  Program  and  that 
enplanes  annually  2500  or  more 
passengers  and  receives  scheduled 
passenger  service  of  aircraft. 

•  •         •         •         • 

12.  Section  27.71  of  49  CFR  Part  27 
is  revised  to  read  as  follows: 

f  27.71    Airport  facllKlM. 

(a)  This  section  applies  to  all  terminal 
facilities  and  services  owned,  leased,  or 
operated  on  any  basis  by  a  recipient  of 
DOT  financial  assistance  at  a 
commercial  service  airport,  including 
parking  and  ground  transportation 
facilities. 

(b)  Airport  operators  shall  ensure  that 
the  terminal  facilities  and  services 
subject  to  this  section  shall  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs.  Airport  operators 
shall  be  deemed  to  comply  with  this 


section  504  obligation  if  they  meet 
requirements  applying  to  state  and  local 
govamment  programs  and  Cacdlitiaa 
under  Department  of  Justice  (DO)) 
regulations  implementing  Title  D  of  the 
Americans  with  Disabilities  Act  (ADA). 

(c)  The  airpcHt  shall  encura  that  there 
is  an  acoeasible  path  between  the  gate 
and  the  area  from  which  aircraft  are 
boarded. 

(d)  Systems  of  inter-terminal 
transportation,  including,  but  not 
limited  to,  shuttle  vehicles  and  people 
movers,  shall  comply  with  applicable 
requirements  of  the  Department  of 
Transportation's  ADA  rules. 

(e)  The  Americans  with  Disabilities 
Act  Accessibility  Guidelines  (AOAAGs), 
including  section  10.4  concerning 
airport  facilities,  shall  be  the  standard 
for  accessibility  under  this  section. 

(f)  Contracts  or  leases  between  carriers 
and  airport  operators  concerning  the  use 
of  airport  facilities  shall  set  forth  the 
respective  responsibilities  of  the  parties 
for  the  provision  of  accessible  fafdlities 
and  services  to  individuals  with 
disabilities  as  required  by  this  part  and 
applicable  ADA  rules  of  the  Department 
of  Transportation  and  Department  of 
Justice  for  airport  operators  and 
applicable  Air  Carrier  Access  Act  rules 
(49  CFR  part  382)  for  carriera. 

(g)  If  an  airport  operator  who  receives 
Federal  financial  assistance  for  an 
existing  airport  facility  has  not  already 
done  so,  the  recipient  shall  submit  a 
transition  plan  meeting  the 
requirements  of  §  27.65(d)  of  this  part  to 
the  FAA  no  later  than  March  3,  1997. 

13.  A  new  §  27.72  is  added  to  49  CFR 
Part  27,  to  read  as  follows: 


127.72    Boarding 


foreman 


(a)  Paragraphs  (b)  and  (c)  of  this 
section  apply  to  airports  with  10,000  or 
more  annual  enplanements. 

fb)  Airports  shall,  in  cooperation  with 
carriers  serving  the  airports,  provide 
boarding  assistance  to  Individuals  with 
disabilities  using  mechanical  lifts, 
ramps,  or  other  devices  that  do  not 
require  employees  to  lift  or  carry 
passengers  up  stairs. 

(c)(1)  Each  airport  operator  shall 
negotiate  in  good  faith  with  each  carrier 
serving  the  airport  concerning  the 
acquisition  and  use  of  boarding 
assistance  devices.  The  airport  operator 
and  the  carrier(s)  shall,  by  no  later  than 
September  2,  1997,  sign  a  written 
agreement  allocating  responsibility  for 
meeting  the  boarding  assistance 
requirements  of  this  section  between  or 
among  the  parties.  The  agreement  shall 
be  made  available,  on  request,  to 
representatives  of  the  Department  of 
Transportation. 


(2)  The  agreement  shall  provide  that 
all  actions  necessary  to  ensure 
accessible  boarding  for  passengers  with 
disabilities  are  completed  as  soon  as 
practicable,  but  no  later  than  December 
2. 1998  rule  at  large  and  medium 
commercial  service  hub  airports  (those 
with  1.200.000  or  more  annual 
enplanements):  December  2, 1999  rule 
for  small  commercial  service  hub 
airports  (those  with  between  250.000 
and  1,199.999  annual  enplanements);  or 
December  4,  2000  rule  for  non-hub 
commercial  service  primary  air[>orts 
(those  with  between  10.000  and  249,999 
annual  enplanements).  All  air  carriers 
and  airport  operators  involved  are 
jointly  responsible  for  the  timely  and 
complete  implementation  of  the 
agreement. 

(3)  Boarding  assistance  under  the 
agreement  is  not  required  in  the 
following  situations: 

(i)  Access  to  aircraft  with  a  capacity 
of  fewer  than  19  or  more  than  30  seats; 

(ii)  Access  to  float  planes; 

(iii)  Access  to  the  following  19-seat 
capacity  aircraft  models:  the  Fairchild 
Metro,  the  Jetstream  31.  and  the  Beech 
1900  (C  and  D  models); 

(iv)  Access  to  any  other  19-seat 
aircraft  model  determined  by  the 
Department  of  Transportation  to  be 
unstiitable  for  boarding  assistance  by  lift 
on  the  basis  of  a  significant  risk  of 
serious  damage  to  the  aircraft  or  the 
presence  of  internal  barriers  that 
preclude  passengere  who  use  a  boarding 
or  aisle  chair  to  reach  a  non-exit  row 
seat. 

(4)  When  boarding  assistance  is  not 
required  to  be  provided  under 
paragraph  (c)(4)  of  this  section,  or 
cannot  be  provided  as  required  by 
paragraphs  (b)  and  (c)  of  this  section  for 
reasons  beyond  the  control  of  the  parties 
to  the  agreement  (e.g.,  because  of 
mechanical  problems  with  a  lift), 
boarding  assistance  shall  be  provided  by 
any  available  means  to  which  the 
passenger  consents,  except  hand- 
carrying  as  defined  in  §  382.39(a)(2)  of 
this  part. 

(5)  The  agreement  shall  ensure  that  all 
lifts  and  other  accessibility  equipment 
are  maintained  in  proper  working 
condition. 

(d)  In  the  event  that  airport  personnel 
are  involved  in  providing  boarding 
assistance,  the  airport  shall  ensure  that 
they  are  trained  to  proficiency  in  the  use 
of  tne  boarding  assistance  equipment 
used  at  the  airport  and  appropriate 
boarding  assistance  procediues  that 
safeguard  the  safety  and  dignity  of 
passengers. 

14.  A  new  §  27.77  is  added  to  49  CFR 
Part  27,  to  read  as  follows: 
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127.77  Reclpleme  of  EaeantW  Air  Servloo 


Any  air  carrier  receiving  Federal 
financial  assistance  from  the 
Department  of  Transportation  under  the 
Essential  Air  Service  program  shall,  as 
a  condition  of  receiving  such  assistance, 
comply  with  applicable  requirements  of 
this  put  and  applicable  section  504  and 
ACAA  rules  of  the  Department  of 
Transportation. 

(PR  Doc.  96-28084  Filed  10-31-96;  8:45  am] 
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15CFRPart902 

50  CFR  Part  679 

[Docket  No.  960717195-6280-02;  1.0. 
0701  ME] 

RIN0648-AI95 

Raheriaa  of  tha  Excluaiva  Economic 
Zona  Off  Alaaka;  North  Pacific 
Flaharlaa  Raeaarch  Plan;  Intarim 
Qroundflah  Obaarvar  Program 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 

SUiNMARY:  NMFS  issues  a  final  rule  to 
implement  Amendment  47  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska, 
Amendment  47  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (Groimdfish  FMPs), 
Amendment  6  to  the  Fishery 
Management  Plan  for  the  Commercial 
King  and  Tanner  Crab  Fisheries  in  the 
Bering  Sea  and  Aleutian  Islands  Area 
(Crab  FMP).  and  a  technical  amendment 
to  clarify  existing  regulations  that  the 
observer  coverage  requirements  for 
catcher  vessels  participating  in  the 
commimity  development  quota  (CDQ) 
fisheries  are  in  addition  to  the  observer 
coverage  requirements  for  the  open 
access  groundfish  fisheries.  This  action 
also  repeals  regulations  implementing 
the  North  Pacific  Fisheries  Research 
Plan  (Research  Plan).  This  action  is 
necessary  to  respond  to  the  North 
Pacific  Fishery  Management  Council's 
(Council)  recommendation  to  repeal  the 
Research  Plan  and  implement 
Amendments  47  and  47  to  the 
Groundfish  FMPs  to  establish 


mandatory  groundfish  observer  coverage 
requirements  through  1997. 
Amendment  6  to  the  Crab  FMP  removes 
reference  to  the  Research  Plan.  This 
action  establishes  an  Interim  Cktnmdfish 
Observer  Program  until  a  long-term 
program  that  addresses  concerns  about 
observer  data  integrity,  equitable 
distribution  of  observer  coverage  costs, 
and  observer  compensation  and  woridng 
conditions  is  recommended  by  the 
Coimcil  and  implemented  by  NMFS. 
EFFECTIVE  DATE:  January  1, 1997. 
addresses:  Copies  of  Amendments  47, 
47,  and  6  and  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Final  Regulatory  Flexibility  Analysis 
(EA/RIR/FRFA)  prepared  for  the 
amendments  may  be  obtained  from  the 
North  Pacific  Fidiery  Management 
Council.  Suite  306,  605  West  4th 
Avenue,  Anchorage.  AK  99501-2252; 
telephone:  907-271-2809.  Send 
comments  regarding  burden  estimates  or 
any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burdens  to  NMFS  and  to 
the  Office  of  Information  and  Regiilatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  D.C.  20503, 
Attn:  NOAA  Desk  Officer. 

Copies  of  the  information  regarding 
observer  qualifications,  observer 
training/briefing  requirements,  and 
NMFS'  selection  criteria  for  observer 
contractora  are  available  firom  the 
Observer  Program  Office,  Alaska 
Fisheries  Science  Center.  Building  4, 
7800  Sand  Point  Way  Northeast,  Seattle, 
WA  98115,  telephone:  206-526-4197. 
FOR  FURTHER  tNFORMATION  CONTACT:  Kim 
S.  Rivera,  907-586-7228. 

SUPPLEKIENTARy  INFORMATION: 

Background 

The  U.S.  groundfish  fisheries  of  the 
Gulf  of  Alaska  (GOA)  and  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI)  in  the  exclusive  economic  zone 
are  managed  by  NMFS  imder  the 
Groundfish  FMPs.  The  FMPs  were 
prepared  by  the  Coimcil  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801,  et 
seq.;  Magnuson  Act)  and  are 
implemented  by  regulations  for  the  U.S. 
fisheries  off  Alaska  at  50  CFR  part  679. 
General  regulations  that  also  pertain  to 
U.S.  fisheries  are  codified  at  50  CFR  part 
600.  The  Crab  FMP  delegates 
management  of  the  crab  resources  in  the 
BSAI  to  the  State  of  Alaska  (State)  with 
Federal  overaight.  Regulations  necessary 
to  carry  out  the  Crab  FMP  appear  at  50 
CFR  part  679. 

This  action  implements  regulations 
authorized  under  Amendments  47  and 
47  to  the  Groundfish  FMPs  and 


Amendment  6  to  the  Crab  FMP.  These 
.  amendments  were  approved  by  NMFS 
on  October  3, 1996.  and  authorize  the 
repeal  of  the  Research  Plan  and  the 
establishment  of  an  Interim  (koundfish 
Observer  Program  for  1997. 

A  full  description  of  and  background 
information  on  the  repeal  of  the 
Research  Plan  and  the  establishment  of 
an  Interim  Groundfish  Ol>server 
Program  and  its  specific  elements  may 
be  found  in  the  preamble  to  the 
proposed  riile  published  in  the  Federal 
Re^ster  on  Ai^ust  2, 1996  (61  FR 
40380),  and  in  the  EA/RIR  prepared  for 
this  action. 

Existing  observer  coverage 
requirements  under  Amendment  1  to 
the  Research  Plan  are  scheduled  to 
expire  on  December  31, 1996.  At  its 
April  1996  meeting,  the  Council 
adopted  an  Interim  Groimdfish  Observer 
Program  that  would  supersede  the 
Research  Plan  and  authorize  mandatory 
groundfish  observer  coverage 
requirements  through  1997.  The  Interim 
Groimdfish  Observer  Program  will 
extend  1996  groimdfish  ^>server 
coverage  requirements  through  1997. 
unless  superseded  by  a  long-term 
program  that  addresses  concerns  about 
observer  data  integrity,  equitable 
distribution  of  observer  coverage  costs, 
observer  compensation  and  woridng 
conditions,  and  other  concerns  raised  by 
the  Council.  Under  this  action,  observer 
coverage  requirements  for  the  BSAI  king 
and  Tanner  crab  fisheries  will  no  longer 
be  specified  in  Federal  regulations. 
Observer  coverage  requirements  for  the 
crab  fisheries  will  revert  back  to  a 
Category  3  measure  in  the  Crab  FMP 
and  will  be  specified  by  the  Alaska 
Board  of  Fisheries. 

Except  for  the  minor  changes  noted 
below,  the  elements  of  the  Interim 
Groundfish  Observer  Program  as 
provided  in  the  preamble  of  the 
proposed  rule  are  unchanged  in  this 
rule.  Three  elements  of  the  Interim 
Groundfish  Observer  Program  will  not 
be  codified  in  regulation:  (1)  Observer 
qualifications,  (2)  observer  training/ 
briefing  requirements,  and  (3)  NMFS' 
selection  criteria  for  observer 
contractors.  These  elements  were  also 
provided  in  the  preamble  of  the 
proposed  rule  and  are  unchanged  in  the 
find  rule.  They  are  available  upon 
request  (see  ADDRESSES).  Although  they 
will  not  be  codified,  they  are  viewed  as 
a  part  of  the  program.  Prior  to  proposing 
future  changes  to  these  three  elements, 
NMFS  will  publish  a  document  in  the 
Federal  Re^ster  describing  the 
proposed  change(s)  and  providing  an 
opportunity  for  public  comment. 
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Removal  of  Interim  Final  Rule  To 
AuUiDrize  the  Refund  of  Reaearch  Plan 
Fees 

This  action  also  serves  as  the  final 
rule  for  the  interim  final  rule  that 
established  a  refund  procedure  for  the 
Research  Plan  fee  assessments  collected 
in  1995  (61  PR  13782.  March  28,  1996). 
Over  $5.8  million  in  collected  Research 
Plan  fees  and  earned  interest  were 
refunded  to  processors  in  May  1996. 
Because  all  funds  in  the  North  Pacific 
Fishery  Observer  Fund  have  been 
returned,  the  regulations  implemented 
by  the  interim  final  rule  are  no  longer 
necessary  and  are  removed  by  this  final 
rule. 

Technical  Amendment 

This  action  also  implements  a 
technical  amendment  to  clarify  existing 
regulations  that  the  observer  coverage 
requirements  for  catcher  vessels 
participating  in  the  GX^  pollock 
fisheries  set  forth  at  §  679.32(c)  are  in 
addition  to  the  observer  coverage 
requirements  for  vessels  participating  in 
the  open  access  groundflsh  fisheries  as 
set  forth  at  §  679.50.  It  was  never  NMFS" 
intent  to  reduce  the  observer  coverage  in 
the  open  access  groundfish  fisheries 
because  of  required  observer  coverage 
obtained  for  the  CDQ  pollock  fishery. 
The  additional  responsibilities  and 
duties  associated  with  monitoring  the 
CDQ  pollock  harvest  necessitated  an 
additional  observer  to  share  in  the 
increased  work  burden.  The  observer 
data  collected  in  a  CDQ  fishery  are 
specific  to  that  management  regime  and 
are  not  meant  to  replace  the  observer 
data  that  are  collected  in  the  open 
access  fishery.  Observer  coverage  that  a 
vessel  operator  obtains  to  participate  in 
CDQ  fisheries  does  not  fulfill  its 
observer  coverage  requirements  for  open 
access  groundfish  fisheries. 

Response  to  Comments 

No  written  comments  were  received 
on  the  interim  final  rule  that  invited 
comments  through  April  29,  1996. 
Public  comment  on  the  proposed  rule 
was  invited  through  September  16, 
1996.  A  public  hearing  teleconference 
on  the  repeal  of  the  Research  Plan  was 
held  August  19,  1996,  and  no  oral 
comments  were  received.  One  letter  of 
no  comment  from  the  U.S.  Fish  and 
Wildlife  Service  and  one  letter 
containing  comments  were  received 
within  the  comment  period  for  the 
pro{>osed  rule.  A  summary  of  the 
written  comments  and  NMFS'  response 
follow: 

Comment  1 .  The  requirement  that 
qualified  observers  must  have  a 
statistics  course  is  not  necessary.  A 


familiarity  with  random  sampling  is 
pertinent  to  an  observer  applicant's 
suitability  to  the  )ob.  but  this  experience 
can  be  gained  in  field  biology  or  even 
laboratory  biology  work  as  well  as  in 
statistics  course  work.  This  requirement 
could  force  observer  contractors  to 
refrain  fiom  hiring  persons  well 
prepared  for  work  as  an  observer. 

Response.  NMFS  disagrees.  NMFS 
believes  that  statistical  course  work  will 
provide  an  observer  with  the  conceptual 
statistical  skills/background  necessary 
to  achieve  program  goals  relating  to 
sampUng  and  estimation.  To  maintain 
the  integrity  of  observer  data  used  for 
quota-monitoring  and  other  fishery 
management  purposes,  observers  must 
employ  appropriate  sampling 
techniques  and  understand  the 
consequences  of  failure  to  do  so.  Formal 
training  in  statistics  is  necessary  to 
provide  this  understanding. 

NMFS  requires  prospective  observers 
to  have  a  bachelor's  degree  or  higher 
fixim  an  accredited  college  or  university 
with  a  major  in  one  of  the  natiuvl 
sciences.  It  is  unlikely  that  an 
individual  could  fulfill  this  degree 
requirement  without  taking  a  statistics 
course. 

Comment  2.  While  the  other 
insurance  provisions  that  contractors 
would  be  required  to  carry  (at 
§679.50(i)(2)(xiv)(E))  protect  observers. 
Contractual  General  Liability  (COL) 
insurance  protects  vessels,  making  its 
presence  in  this  rulemaking  peculiar. 
An  observer  injured  on  a  vessel  that 
hasn't  elected  to  pay  for  CGL  coverage 
has  no  fewer  rights  and  no  less 
protection  than  an  observer  injured  on 
a  vessel  that  has  elected  to  pay  for  it. 
Should  an  observer  bring  a  suit  against 
a  vessel  that  pays  for  CGL  protection, 
then  the  contractor's  insurance 
company  steps  in  to  defend  the  vessel. 
If  an  observer  brings  a  suit  against  a 
vessel  that  doesn't  pay  for  CGL 
protection,  then  the  vessel's  insurance 
company  defends  the  vessel.  Either  way, 
the  observer  can  bring  suit.  As  an  option 
to  the  proposed  CGL  coverage,  NMFS 
should  consider  the  alternative  of 
requiring  a  contractor  to  have  the  ability 
to  carry  this  coverage  if  a  vessel  requests 
it. 

If  NMFS'  intent  is  to  force  contractors 
to  carry  this  coverage  for  all  vessels,  the 
industry  should  be  made  aware  that 
they  will  be  forced  to  pay  for  this 
coverage.  Costs  presently  range  firom 
$12-20  per  day,  depending  on  vessel 
size  and  gear  type,  though  these  rates 
might  change  if  all  vessels  were  forced 
to  participate. 

Response.  CGL  insurance  was 
recommended  by  the  Council-appointed 
Insurance  Technical  Committee  (ITC), 


which  represents  industry,  observer, 
and  observer  contractor  interests.  The 
rrC's  objective  was  to  address  the 
insurance  coverage  needs  of  vessels 
required  to  carry  observers  as  well  as 
the  insurance  needs  of  observers  and  to 
formulate  a  standardized  insurance 
coverage  package.  CGL  coverage  is  a 
necessary  jMirt  of  a  comprehensive 
standard  package  because  it  addresses 
insurance  needs  of  an  affected  group, 
the  vessel  operators  required  to  carry 
observers.  NMFS  concurs  with  the  ITC 
recommendation,  therefore,  the 
inclusion  of  CGL  coverage  is 
appropriate.  The  associated  costs  of  the 
insxu'ance  coverage  package  were 
understood  to  be  borne  by  the  affected 
industry. 

Comment  3.  Proposed  legtilations  at 
§  679.7(g)(2)  prohibit  interference  with 
the  sampling  procedure  employed  by  an 
observer.  These  regulations  would 
require  modifications  to  incline  belts, 
bin  openings,  and  other  phy^cal 
characteristics  of  factories  that  hamper 
effective  sampling  and  would  have  a 
positive  impact  on  observers  if  NMFS 
really  intends  to  require  such 
modifications.  Vessel  owners  are  likely 
to  see  any  attempt  to  force  the  redesign 
of  their  processing  areas  as  a  sort  of 
outrageous  and  expensive  interference 
with  the  way  they  do  business.  If  the 
regulations  prove  so  unpopular  with 
industry  that  NMFS  declines  to  follow 
through,  there  will  be  a  corresponding 
negative  impact  on  observer  morale. 

Response.  NMFS  agrees  that  observer 
sampling  of  species  and  size 
composition  would  be  improved  if  a 
prohibition  against  physical, 
mechanical,  or  other  sorting  that 
interferes  with  or  biases  the  sampling 
procedure  employed  by  an  observer  is 
enforced.  NMFS  intends  to  enforce  this 
prohibition.  Enfort»ment  of  this 
prohibition  requires  adequate  evidence 
and  proof  that  the  observer's  sampling 
procedure  was  interfered  with  or  biased 
by  physical,  mechanical,  or  other 
sorting  or  discarding  of  catch  before 
sampling.  If  inclined  belts,  constrained 
bin  openings,  or  other  physical 
structures  result  in  sorting  of  catch  after 
an  observer  has  had  an  opportimity  to 
sample,  then  no  violation  has  occvured. 
If  some  physical  or  mechanical  aspect  of 
the  processing  operation  results  in 
interference  or  biasing  of  the  observer's 
sampling  procedure,  then  NMFS  would 
take  action. 

Comment  4.  The  proposed  rule  does 
not  change  a  regulation  that  requires 
vessel  operators  to  provide  observers 
with  accommodations  "that  are 
equivalent  to  those  provided  for  officers, 
engineers,  foremen,  deck-bosses  or  other 
management  level  personnel  of  the 
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vesseL"  The  commenter  believes  that 
NMFS  has  not  enforced  thi Regulation 
and  suggests  that  NMFS  revise  the 
regulation  to  a  standard  it  is  willing  to 
enforce.  Observers  who  expect 
improved  accommodations  based  on 
their  common  sense  reading  of  this 
regulation  have  been  disappointed. 
Carver  morale  would  be  better  served 
if  NMFS  would  say  what  the  agency 
really  means;  the  regulation  could  also 
then  apply  to  all  vess^,  regardless  of 
their  size  or  gear  type. 

Aesponse.  NMFS  oelieves  the  current 
regulation  has  contributed  to  the 
improvement  of  observer 
accommodations  on  vesseb.  Prior  to 
regulations  implementing  the  Research 
Flan  (59  FR  46126;  September  6. 1994) 
and  requiring  these  "management  level" 
accommodations  for  the  first  time, 
observers  were  subject  to 
accommodations  that  crew  members 
would  not  be  subjected  to.  To  reiterate 
a  response  to  a  conunent  provided  on 
the  Research  Plan  final  rule,  the  intent 
of  this  regvilation  is  to  require  a  vessel 
operator  to  treat  the  observer  with 
respect.  The  observer  should  not  be 
provided  with  accommodations  less 
than  thosd  provided  for  management 
perscmnel.  At  this  time,  NMFS  has  not 
developed  a  performance  standard  for 
accommodations  that  could  be  applied 
to  all  vessels,  regardless  of  their  size  or 
gear  type. 

Comment  5.  NMFS  proposes  that,  if  a 
person  has  been  employed  as  a  paid 
crew  member  or  employee  in  a  North 
Pacific  fishery,  they  may  not  serve  as  an 
observer  during  the  12  consecutive 
months  immediately  following  their 
employment  in  the  fishery.  This  12- 
month  "cooling  off"  period  following 
work  in  industry  is  unnecessary  in  that 
it  is  not  a  safeguard  against  conflict  of 
interest;  rather,  it  seems  more  a 
punishment.  Because  it  is  uiuiecessary, 
it  places  an  unfair  restriction  on 
ol»ervers,  whose  right  to  work  should 
be  infringed  upon  only  with  good 
reason.  Instead,  the  appearance  of 
conflict  of  interest  can  be  avoided  by 
prohibiting  an  observer  employed 
previously  by  a  fishing  company  to 
work  as  an  observer  on  that  company's 
vessels  or  in  that  company's  plants. 

Response.  NMFS  disagrees.  Observers 
play  a  critical  role  in  fisheries 
management,  and  they,  and  the  data 
they  collect,  must  be  above  reproach. 
Any  conflict  of  interest,  perceived  or 
real,  because  of  employment  as  a  crew 
member  or  employee  in  a  North  Pacific 
fishery  in  the  past  12  months  must  be 
avoided.  NMFS  chose  a  12-month 
period  as  being  a  reasonable  amount  of 
time  to  indicate  a  person's  commitment 
to  the  observer  profession.  NMFS  will 


avoid  certifying  persons  as  observers 
whose  employment  vacillated  between 
the  two  fields. 

Comment  6.  The  appearance  of  a 
conflict  of  interest  would  exist  if  an 
observer  lines  up  work  aboard  one  of 
his/her  assigned  vessels  or  plants  while 
still  under  contract  with  an  observer 
contractor.  NMFS  should  restrict  such 
activity. 

Response.  NMFS  agrees  and  is  adding 
a  regulation  at  §  679.50(h)(2)(i)(A)(5) 
that  states  observera  may  not  solicit  or 
accept  employment  as  a  crew  member 
or  an  employee  of  a  vessel  or  shoreside 
processor  in  a  North  Pacific  fishery 
while  they  are  under  contract  with  an 
observer  contractor. 

Comment  7.  As  proposed, 
§  67g.50(i)(2)(v)(B)  states  that  a 
deployment  to  a  vessel  or  a  shoreside 
processor  cannot  exceed  90  days 
without  approval  fit>m  the  Observer 
Program  Office.  This  could  be 
misconstrued  to  allow  a  contractor  to 
deploy  an  observer  for  humdreds  of  days 
without  seeking  approval  from  NMFS, 
so  long  as  that  observer  didn't  stay  more 
than  90  days  on  any  one  assignment. 

Response.  NMFS  agrees  and  has 
revised  paragraph  (B)  to  clearly  indicate 
that  a  deployment  cannot  exceed  ninety 
days  without  approval  from  the 
Observer  Program  Office.  NMFS'  intent 
is  that  an  observer  return  to  port  after  a 
90-day  period  for  debriefing. 

Comment  8.  Proposed  regulations  at 
§  679.50(i)(2)(v)(B)  provide  an  observer 
contractor  with  flexibility  in  placing 
observers  in  certain  sittiations  with 
approval  from  the  Observer  Program 
Office.  NMFS  should  expand  this, 
flexibility  to  apply  in  all  three  of  the 
guidelines  for  observer  placement  set 
out  tmder  §  679.50(i)(2)(v).  For  instance, 
situations  occur  where  vessels  are 
operating  for  95-105  days.  If  a 
contractor  were  held  to  the  proposed 
maximum  of  ninety-day  observer 
deployments,  each  vessel  in  that 
situation  would  require  two  separate 
observers.  Justifiable  situations  such  as 
these  warrant  NMFS  making  reasonable 
exceptions  to  the  guidelines. 

Response.  NMFS  agrees.  In  certain 
situations,  flexibility  is  warranted  when 
it  will  not  jeopardize  Observer  Program 
objectives  and  the  observer  can 
successfully  complete  his  or  her  duties. 
Regulations  at  §679.50(i)(2)(v)  have 
been  revised  to  allow  increased 
flexibility  with  respect  to  observer 
deployments  with  approval  from  the 
Observer  Program  Office. 

Comment  9.  As  proposed, 
§  679.50(i)(2)(v)(A)  states  that  observers 
must  not  be  deployed  on  the  same 
vessel  for  more  than  90  days  in  a  12- 
month  period.  This  guideline  should 


address  shoreside  processors  also. 
Reasons  do  not  exist  for  treating  vessels 
any  differently  from  shoreside 
processors,  especially  given  the  attempt 
to  strmgthen  observer  conflict  of 
interest  standards  evident  elsewhere  in 
the  proposed  renilations. 

Response.  NMFS  agrees  and  has 
revised  the  regulation  at 
$  67g.50(i)(2)(v)(A)  to  indicate  that 
obswvers  must  not  be  deployed  on  the 
same  vessel  or  at  the  same  shoreside 
processor  more  than  90  days  in  a  12- 
month  period. 

Comment  10.  Though  NMFS  does  not 
directly  employ  observers,  it  often 
places  itself  in  the  role  of  an  observer's 
employer.  NMFS  evaluates  observer 
performance,  and  NMFS  can,  in  effect, 
fire  observers  for  failing  to  perform.  An 
employer  is  expected  not  only  to  make 
clear  to  its  employees  what  is  expected 
of  them,  but  also  to  inform  them  when 
their  work  is  falling  short  in  ways  that 
could  jeopardize  their  continued 
employment.  The  proposed 
decertification  process  at  §  679.S0(j) 
does  not  require  NMFS  to  live  up  to  this 
second  basic  responsibility,  even  though 
NMFS  has  the  opportunity  to  complete 
a  performance  evaluation  on  observers 
in  the  field.  NMFS  should  be  more 
accoimtable  for  the  direction  it  gives,  or 
doesn't  give,  to  its  observers. 

Response.  NMFS  reiterates  that  it 
certifies  observers  only.  NMFS  does  not 
employ  observers.  Observers  are  trained 
through  an  intensive  NMFS  or  NMFS- 
approved  training  program  that  includes 
detailed  information  on  observer  duties 
and  the  myriad  of  methods  to  be  used 
to  successfully  complete  observer 
assignments.  NMFS  reviews  both  the 
data  collected  and  the  sampling 
procedures  employed  by  an  oteerver  at 
a  mid-cruise  review  and  at  debriefing. 
NMFS  makes  every  attempt  and  effort  to 
assist  an  observer  with  any  problems 
and  questions  the  observer  has 
regarding  his  or  her  deployment. 
Nevertheless,  NMFS  has  overall 
responsibility  for  data  quafity  and 
NMFS  reserves  the  right  to  decertify 
observers  for  failure  to  perform  required 
duties  satisfactorily  or  for  violations  of 
conflict  of  interest  or  conduct  standards. 

Changes  in  the  Final  Rule  from  the 
Proposed  Rule 

This  final  rule  has  been  revised  from 
the  proposed  rule  in  the  following  ways: 

1.  Definitions  at  §  679.50(j)(3)  relating 
to  the  decertification  process  have  been 
moved  to  §  679.2.  Other  minor  and  non- 
substantive revisions  also  were  made  in 
several  places  to  maintain  consistency 
with  the  regulatory  format  of  the 
recently  consolidated  regulations 
governing  the  fisheries  in  Federal  waters 
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off  Alaska  (50  CFR  part  679,  61  PR 
31228,  June  19.  1996) 

2.  Regulations  at  §  679.50(a)  will 
cross-reference  CDQ  observer  coverage 
requirements  at  §  679.32(c)  to  clarify 
NMFS'  intent  that  observer  coverage 
requirements  for  catcher  vessels 
participating  in  the  CDQ  pollock 
fisheries  are  in  addition  to  the  observer 
coverage  requirements  set  forth  at 
§679.50. 

3.  In  §  679.50(f)(l)(iii)(B)  and 
§679.50(f)(2)(iii)(B},  the  following 
changes  have  been  made: 

a.  The  reference  to  the  motherships  or 
shoreside  processors  required  to  have 
specified  communication  equipment 
has  been  simplified  to  reference  those 
mothersiiips  or  shoreside  processors 
required  to  have  an  additional  observer 
as  required  at  paragraph  (c)(l)(iii)  or 
(d)(3)  of  this  section.  This  change  allows 
for  the  removal  of  r.idundant  language. 

b.  The  communication  equipment 
requirements  of  motherships  or 
shoreside  processors  that  are  required  to 
carry  a  second  observer  has  been 
subdivided  into  two  components. 
Paragraph  (I)  contains  hardware  and 
software  components  and  paragraph  (2) 
contains  the  NMFS-supplied  software 
component.  These  changes  are 
necessary  to  accommodate  an  ongoing, 
but  separate,  development  of  hardware 
and  NMFS-supplied  software 
requirements  necessary  to  support 
submission  of  observer  or  industry 
reports  from  processors  to  NMFS. 

4.  In  response  to  public  comment,  an 
addition  to  the  observer  conflict  of 
interest  standards  in  the  proposed  rule 
was  made  at  §679.50(h)(2)(i)(A){5)  to 
indicate  that  observers  may  not  solicit 
or  accept  employment  as  a  crew 
member  or  an  employee  of  a  vessel  or 
shoreside  processor  in  a  North  Pacific 
fishery  while  they  are  under  contract 
with  an  observer  contractor. 

5.  In  §  679.50(i)(2)(v).  the  following 
changes  hav  i  been  made: 

a.  In  response  to  public  comment,  the 
proposed  rule  at  §679.50(i)(2)(v)  was 
revised  to  require  placement  of 
observers  according  to  the  specified 
guidelines  unless  alternative 
arrangements  are  approved  by  the 
Observer  Program  Office. 

b.  In  response  to  public  comment. 
§679.50(i)(2)(v)(A)  was  revised  to 
indicate  that  observers  must  not  be 
deployed  on  the  same  vessel  or  at  the 
same  shoreside  processor  for  more  than 
90  days  in  a  12-month  period. 

c.  In  response  to  public  comment. 
§679.50(i)(2)(v)(B)  was  revised  to 
clearly  indicate  that  a  deployment 
cannot  exceed  90  days. 

6  The  information  that  NMFS  collects 
from  observer  contractors  at 


§679.50(i)(2)(xiv)  has  been  amended  to 
include  the  following  items  that 
inadvertently  were  not  included  in  the 
proposed  regulations:  A  copy  of  each 
person's  application  for  observer 
employment,  observer's  briefing 
location,  date  of  each  observer's 
physical  examination,  name  of  any 
observer  who  has  been  excused  by 
NMFS  from  a  briefing,  the  date  the 
observer  was  excused,  and  the  name  of 
the  NMFS  staff  person  granting  the 
excuse. 

7.  Proposed  regulations  at 
§679.50(j)(5)(i)(C)  and  (j)(6)(i)(B)  were 
combined  into  a  new  paragraph  at 
(j)(4)(iii).  This  change  allows  for  the 
removal  of  redundant  language. 
Revisions  to  Paperwork  Reduction  Act 
(PRA)  References  in  15  CFR  902.1(b). 

Section  3507(c)(B)(i)  of  the  PRA 
requires  that  agencies  inventory  and 
display  a  current  control  number 
assigned  by  the  Director.  OMB.  for  each 
agency  informatien  collection.  Section 
902. Ifb)  identifies  the  location  of  NOAA 
regulations  for  which  OMB  approval 
numbers  have  been  issued.  Because  this 
final  rule  revises  recordkeeping  and 
reporting  requirements,  15  CFR  902.1(b) 
is  revised  to:  (1)  Remove  control  number 
0648-0280  that  was  approved  for 
Research  Plan  information  collection 
and  is  no  longer  necessary,  (2)  retain 
control  number  0646-0307  under 
§679.50  as  it  pertains  to  the  already 
approved  electronic  transmission  of 
observer  data,  and  (3)  reference 
correctly  the  new  control  number  0648- 
0318. 

Under  NOAA  Administrative  Order 
205-11.  7.01,  dated  December  17,  1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated,  to  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  the  authority  to  sign  material  for 
publication  in  the  Federal  Regiater. 

Due  to  a  reorganization  in  NMFS,  the 
title.  "Director  of  the  Alaska  Region" 
has  been  changed  to  "Administrator  of 
the  Alaska  Region".  The  change  has  not 
yet  been  made  in  the  regulations; 
consequently,  this  rule  uses  the  term 
'Director'. 

Classification 

The  Director.  Alaska  Region.  NMFS, 
has  determined  that  Amendments  47, 
47.  and  6  are  necessary  for  the 
conservation  and  management  of  the 
groundfish  fisheries  of  the  BSAI  and  the 
GOA  and  that  they  are  consistent  with 
the  Magnuson  Act  and  other  applicable 
laws. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  an  FRFA  as  part  of 
the  RIR,  which  describes  the  impact  this 


rule  is  expected  to  have  on  small 
entities.  Based  on  that  analysis,  it  was 
determined  that  this  rule  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Observer  costs  are  based  on  whether  an 
observer  is  aboard  a  vessel  and  on 
overall  coverage  needs.  Higher  costs  are 
borne  by  those  vessels  and  shoreside 
processors  that  require  higher  levels  of 
coverage.  For  individual  vessels,  the 
impact  would  increase  as  the  percentage 
of  observer  costs  relative  to  total 
exvessel  value  of  catch  increases.  In 
1995,  about  400  vessels  carried 
observers;  of  these  vessels  about  280 
were  catcher  vessels.  About  one  half  of 
the  catcher  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  but  less  than 
125  ft  (38.1  m)  LOA  paid  observer  costs 
that  were  equal  to  or  less  than  1  percent 
of  the  exvessel  value  of  catch.  About  20 
percent  of  vessels  inctirred  observer 
costs  that  ranged  from  2  to  almost  8 
percent  of  the  exvessel  value  of  catch. 
This  proportion  represents  cost 
increases  from  Research  Plan  costs  that 
were  limited  to  2  percent  of  the  exvessel 
value  of  catch.  For  motherships  and 
shoreside  processors,  the  impact  also 
would  increase  as  the  p>ercentage  of 
observer  costs  relative  to  total  exvessel 
value  of  processed  catch  increases.  In 
1995,  about  26  motherships  and 
shoreside  processors  carried  observers. 
About  35  percent  of  these  processors 
incurred  observer  costs  that  ranged  from 
1  to  7  percent  of  the  exvessel  value  of 
catch  received  and  processed  from 
catcher  vessels.  This  proportion 
represents  cost  increases  from  the 
processor's  portion  of  Research  Plan 
costs  that  were  limited  to  1  percent  of 
the  exvessel  value  of  catch.  The 
Research  Plan  represented  an  alternative 
to  this  rule  which  could  minimize  the 
economic  impact  on  some  small 
entities.  But  for  reasons  already 
explained  elsewhere  (interim  final  rule 
at  61  FR  13782,  March  28.  1996;  and  a 
notice  of  availability  of  an  FMP 
amendment  at  61  FR  36702,  July  12, 
1996).  this  rule  repeals  the  Research 
Plan.  No  comments  were  received  on 
the  initial  IRFA.  Copies  of  the  EA/RIR/ 
FRFA  can  be  obtained  from  NMFS  (see 
ADDRESSES). 

This  rule  contains  a  new  coUection- 
of- information  requirement  subject  to 
the  PRA.  The  collection  of  this 
information  has  been  approved  by  OMB 
(OMB  control  number  0648-0318).  The 
new  information  requirement  consists  of 
certification  applications  for  new 
observer  contractors,  reports  submitted 
by  observer  contractors  to  NMFS  that 
would  be  used  by  NMFS  to  facilitate 
Observer  Program  Office  operations  and 
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to  monitor  the  ongoing  requirements  of 
a  certified  observer  contractor,  and 
appeals  of  stispension  and/or 
decertification  from  observers  and 
observer  contractors.  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be:  60  hours 
per  certification  application  (a 
contractor  would  apply  every  3  years); 
3  minutes  per  certificate  of  instuance;  7 
minutes  per  training/briefing 
registration;  2  minutes  per  notification 
of  observer  physical  examination;  2 
hoitfs  per  physical  examination;  7 
minutes  per  projected  observer 
assignment;  7  minutes  per  weekly 
deployment/logistics  report;  7  minutes 
per  d^riefing  registration;  15  minutes 
per  copies  of  5  contracts;  2  hours  per 
report  of  observer  harassment,  observer 
safety  concerns,  or  observer 
performance  problems;  80  hours  per 
suspension/decerti^cation  appeal  by  an 
observer  contractor  (projected  to  occur 
only  once  in  5  years);  and  4  hours  per 
suspension/decertification  appeal  by  an 
observer,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  soiux»s,  gathering  and 
maintaining  the  data  needed,  and 
completing  aifd  reviewing  the  collection 
pf  information.  This  rule  contains 
requirements  for  electronic  transmission 
of  observer  data  by  vessels  and 
shoreside  processors  receiving  pollock 
harvested  in  the  catcher  vessel 
operational  area.  This  information 
collection  already  was  approved  by 
OMB  (OMB  control  ntunbcr  0648-0307). 
Send  comments  regarding  burden 
estimates  or  any  other  aspect  of  the  data 
reqtiirements,  including  suggestisas  for 
reducing  the  burdens,  to  NMFS'and 
OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information,  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  i^Sub|ect8 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  24. 1996. 
Gary  Matlock. 

Acting  Assistant  Administrator,  National 
Marine  Fisheries  Serrice. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  16 
U.S.C.  773  etseq.  and  16  U.S.C.  1801  et 


seq.,  15  CFR  chapter  IX  and  50  CFR 
chapter  VI  are  amended  as  follows: 

15  CFR  CHAPTER  IX 

PART  902-NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authoritjn  44  U.S.C  3501  et  seq. 

2.  In  §  902.1,  paragraph  (b),  the  table 
is  amended  by  removing  in  the  left 
coliunn  under  50  CFR.  die  entries 
"679.51"  and  "679.52"  and  by  removing 
in  the  right  coliunn  the  control  niunbers 
in  corresponding  positions;  and  by 
revising  the  following  entry  to  read  as 
follows: 

%  002.1    OMB  control  numbera  aaaignad 
pursuant  to  the  Paperwork  ReductkNi  Act 


(b) 


CFR  part  or  section  where  the 
infoniiation  collection  require- 
ment is  located 


Current 
OMB  con- 
trol number 
(all  numbers 
begin  with 
0648-) 


50  CFR  

•  •  *  •  • 

679.50  0307,  0318 

•  •  *  •  • 

50  CFR  Chapter  VI 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

3.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et      , 
seq. 

4.  In  §  679.1,  paragraph  (f)  is  revised 
to  read  as  follows: 

f  679.1    Purpose  and  scope. 

***** 

(f)  Groundfish  Observer  Program 
(Applicable  through  December  31, 
1997).  Regulations  in  this  part  govern 
elements  of  the  Groundfish  Observer 
Program  for  the  BSAI  groundfish  and 
GOA  groiuidfish  fisheries  under  the 
Coimcil's  authority  (see  subpart  E  of  this 
part). 
***** 

5.  In  §  679.2,  the  following  definitions 
are  removed:  "Bimonthly",  paragraphs 
(3)  and  (4)  of  "Catcher  vessel", 
"Exvessel  price",  "Fee  percentage", 
"Research  Plan",  "Research  Plan 


fisheries",  "Retained  catch",  and 
"Standard  exvessel  price". 

a.  In  §  679.2,  the  following  definitions 
are  added  in  alphabetical  order  to  read 
as  follows:  "Adequate  evidence", 
"Affiliates",  "Briefing",  "Qvil 
judgment",  "Conviction",  "Debriefing", 
"Decertification",  "Decertification 
official",  "Deployment",  "Direct 
financial  interest",  "Indictment",  "Legal 
proceedings",  "NMFS  investigator", 
"North  Pacific  fishery".  "Observer 
contractor",  "Observer  Program  Office". 
"Preponderance  of  the  evidence", 
"Suspending  official",  and    . 
"Suspension". 

b.  In  §  679.2,  the  followring  definitions 
are  revised:  "Buying  station",  paragra{^ 
(3)  of  "Catcher/processor",  paragraph 
(1)  of  "Catcher  vessel",  "Fishing  day", 
paragraph  (3)  of  "Fishing  trip", 
paragraph  (2)  of  "Mothership", 
"Observed  or  observed  data", 
"Observer",  "Processor",  "Round 
weight  or  roimd-weight  equivalent", 
and  "Shoreside  processor". 

1679.2    DennMons. 

***** 

Adequate  evidence,  for  piuposes  of 
subpart  E  of  this  part,  means 
information  sufficient  to  support  the 
reasonable  belief  that  a  particular  act  or 
omission  has  occurred. 
***** 

Affiliates,  for  purposes  of  subpart  E  of 
this  part,  means  business  concerns, 
organizations,  or  individuals  are 
affiliates  of  each  other  if,  directly  or 
indirectly,  either  one  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  controls  or  has  the  power  to 
control  both.  Indicators  of  control 
include,  but  are  not  limited  to, 
interlocking  management  or  ownership, 
identity  of  interests  among  family 
members,  shared  facilities  and 
equipment,  common  use  of  employees, 
or  a  business  entity  organized  following 
the  decertification.  sus]>ension,  or 
proposed  decertification  of  an  observer 
contractor  that  has  the  same  or  similar 
management,  ownership,  or  principal 
employees  as  the  observer  contractor 
that  was  decertified,  suspended,  or 
proposed  for  decertification. 
***** 

Briefing  means  a  short  (usually  2—4 
day)  training  session  that  observers 
must  complete  to  fulfill  certification 
requirements. 

Buying  station  means  a  person  or 
vessel  that  receives  unprocessed 
groimdfish  from  a  vessel  for  delivery  at 
a  different  location  to  a  shoreside 
processor  or  mothership  and  that  does 
not  process  those  fish. 


56430       Federal  Regiater  /  Vol.  61.  No.  213  /  Friday.  November  1.  1996  /  Rules  and  Regulations 


Catcher/processor*  *  * 

(3)  With  respect  to  subpart  E  of  this 
part,  a  processor  vessel  that  is  used  for, 
or  equipped  to  be  used  for,  catching  fish 
and  processing  that  fish. 

Catcher  vessel  •   •   • 

(1)  With  respect  to  groundfish 
recordkeeping  and  reporting  and 
subpart  E  of  this  part,  a  vessel  that  is 
used  for  catching  fish  and  that  does  not 
process  fish  od  board. 

•  •         •         •         • 

CiVi7  judgment,  for  purposes  of 
subpart  E  of  this  part,  means  a  judgment 
or  finding  of  a  civil  offense  by  any  court 
of  competent  jurisdiction. 

Conviction,  for  purp>oses  of  subpart  E 
of  this  part,  means  a  judgment  or 
conviction  of  a  criminal  offense  by  any 
court  of  competent  jurisdiction,  whether 
entered  upon  a  verdict  or  a  plea,  and 
includes  a  conviction  entered  upon  a 
plea  of  nolo  contendere. 

Debriefing  means  the  post- 
deployment  process  that  includes  a  one- 
on-one  interview  with  NMFS  staff,  a 
NMFS  preliminary  data  review, 
observer  completion  of  all  data 
corrections  noted,  observer  preparation 
of  affidavits  and  reports,  and 
completion  of  tasks  related  to  biological 
specimens  or  special  projects. 

Decertification,  as  used  in  §  679.50(j). 
means  action  taken  by  a  decertifying 
official  under  S679.50(j)(7)  to  revoke 
indefinitely  certification  of  observers  or 
observer  contractors  under  this  section; 
an  observer  or  observer  contractor 
whose  certification  is  so  revoked  is 
decertified. 

Decertifying  official,  for  purposes  of 
subpart  E  of  this  part,  means  a  designee 
authorized  by  the  Regional  CKrector  to 
impose  decertification. 

Deployment  means  the  f>eriod 
between  an  observer's  arrival  at  the 
point  of  embarkation  and  the  date  the 
observer  disembarks  for  travel  to 
debriefing. 

Direct  financial  interest  means  any 
source  of  income  to.  or  capital 
investment  or  other  interest  held  by.  an 
individual,  partnership,  or  corporation 
or  an  individual's  spouse,  immediate 
family  member  or  parent  that  could  be 
infiuenced  by  performance  or  non- 
performance of  observer  or  observer 
contractor  duties. 

•  <         *         •         • 

Fishing  day  means  a  24-hour  period, 
from  0001  hours  Alt.  through  2400 
hours  A. It.,  in  which  fishing  gear  is 
retrieved  and  groundfish  are  retained. 
Days  during  which  a  vessel  only 


delivers  unaorted  codands  to  a 
processor  are  not  fishing  days. 

Fishing  trip*  •  * 

(3)  With  respect  to  subpart  E  of  this 
part,  one  of  the  following  time  periods: 

(i)  For  a  vessel  used  to  process 
groundfish  or  a  catcher  vessel  used  to 
deliver  groimdfish  to  a  mothership,  a 
weekly  reporting  period  during  which 
one  or  more  fishing  days  occur. 

(ii)  For  a  catcher  vessel  used  to 
deliver  groimdfish  to  other  than  a 
mothership,  the  time  period  during 
which  one  or  more  fishing  days  occur 
that  starts  on  the  day  when  fishing  gear 
is  first  deployed  and  ends  on  the  day 
the  vessel  offloads  groundfish,  returns 
to  an  Alaskan  port,  or  leaves  the  v^-7.  off 
Alaska  and  adjacent  waters  of  the  State 
of  Alaska. 

•  •        •        •        • 

Indictment,  for  purposes  of  subpart  E 
of  this  part,  means  indictment  for  a 
criminal  offense.  An  information  or 
other  filing  by  competent  authority 
charging  a  criminal  offense  must  be 
given  the  same  effect  as  an  indictment. 

Legal  proceedings,  for  purposes  of 
subpart  E  of  this  pari,  means  any  dvil 
judicial  proceeding  to  which  the 
Government  is  a  party  or  any  criminal 
proceeding.  The  term  includes  appeals 
from  such  proceedings. 

•  •         •         •         • 

Mothership  *   *   • 

(2)  With  respect  to  subpart  E  of  this 
part,  a  processor  vessel  that  receives  and 
processes  groundfish  from  other  vessels 
and  is  not  used  for,  or  equipped  to  be 
used  for,  catching  groundfish. 

•  •        •         •        • 

NMFS  investigator,  for  purposes  of 
subpart  E  of  this  part,  means  a  designee 
authorized  by  the  Regional  Director  to 
•  conduct  investigations  imder  this 
section. 

North  Pacific  fishery  means  any 
commercial  fishery  in  state  or  Federal 
waters  off  Alaska. 

Observed  or  observed  data  refers  to 
data  collected  by  observers  (see 
§  679.21(fl(7)  and  subpart  E  of  this  part). 

Observer  means  any  individual  that  is 
awarded  NMFS  certification  to  serve  as 
an  observer  under  this  part,  is  employed 
by  an  observer  contractor  for  the 
purpose  of  providing  observer  services 
to  vessels  or  shoreside  processors  under 
this  f>art,  and  is  acting  within  the  scope 
of  his/her  employment. 

Observer  contractor  means  any  person 
that  is  awarded  NMFS  certification  to 
provide  observer  services  to  vessels  and 
shoreside  processors  under  subpart  E 


and  who  contracts  with  observers  to 
provide  these  services. 

Observer  Program  Office  means  the 
administrative  office  of  the  Groundfish 
Observer  Program  located  at  Alaska 
Fisheries  Science  Center  (see 
ADDRESSES,  part  600). 

Preponderance  of  the  evidence,  for 
purposes  of  subpart  E  of  this  part, 
means  proof  by  information  that, 
compared  with  that  opposing  it.  leads  to 
the  conclusion  that  the  fact  at  issue  is 
more  probably  true  than  not. 

Processor  means  any  shoreside 
processor,  catcher/processor, 
mothership,  any  person  who  receives 
groimdfish  from  fishermen  for 
commercial  purposes,  any  fisherman 
who  transfers  groundfish  outside  of  the 
United  States,  and  any  fisherman  who 
sells  fish  directly  to  a  restaurant  or  to  an 
individual  for  use  as  bait  or  personal 
consumption. 

Round  weight  or  round-weight 
equivalent,  for  purposes  of  this  part, 
means  the  weight  of  groundfish 
calculated  by  dividing  the  weight  of  the 
primary  product  made  from  that 
groundfish  by  the  PRR  for  that  primary 
product  as  listed  in  Table  3  of  this  part, 
or,  if  not  listed,  the  weight  of  groundfish 
calculated  by  dividing  die  weight  of  a 
primary  product  by  the  standarid  PRR  as 
determined  using  the  best  available 
evidence  on  a  case-by-case  basis. 

*  >        *        •        • 

Shoreside  processor  means  any 
person  or  vessel  that  receives 
unprocessed  groundfish,  except  catcher/ 
processors,  motherships,  buying 
stations,  restaurants,  or  persons 
receiving  groundfish  for  personal 
consumption  or  bait. 

*  •         •         *         * 

Suspending  official,  for  purposes  of 
subpart  E  of  this  part,  means  a  designee 
authorized  by  the  Regional  Director  to 
impose  suspension. 

Suspension,  as  used  in  §  679.50, 
means  action  taken  by  a  suspending 
official  under  §679.50(j)  to  suspiend 
certification  of  observers  or  observer 
contractors  temporarily  until  a  final 
decision  is  made  with  respect  to 
decertification. 

*  •        •        •        • 

6.  In  S  679.4,  paragraph  (gj  is  removed 
and  paragraphs  (f){l)(i),  (f)(l)(ii),  and 
(f)(2)(ii)  are  revised  to  read  as  follows: 

1879.4    Pennits. 

*  •         •         •         * 

(f)  Federal  Processor  permit — (1) 
General — (i)  Applicability,  hi  addition 
to  the  permit  and  licensing 
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requirements  in  paragraphs  (b)  and  (d) 
of  this  section,  and  except  as  provided 
in  paragraph  (f)(l)(ii)  of  this  section,  a 
processor  of  groundfish  must  have  a 
Federal  processor  permit  issued  by  the 
Regional  Director. 

(ii)  Exception.  Any  fisherman  who 
transfers  groundfish  outside  the  United 
States,  or  any  fisherman  who  sells 
groundfish  directly  to  a  restaurant  or  to 
an  individual  for  use  as  bait  or  for 
personal  consumption  is  not  required  to 
have  a  Federal  processor  permit. 

•  «        •        •        • 

(ii)  The  fishery  or  fisheries  for  which 
the  permit  is  requested. 

7.  In  §  679.5,  paragraph  (a)(2)  is 
revised  to  read  as  foUows: 

§879.5    Recordkeeping  and  reporting. 

(a)  •  *  • 

(2)  Applicability,  Federal  processor 
permit.  Any  processor  that  retains 
groundfish  is  responsible  for  complying 
with  the  applicable  recordkeeping  and 
reporting  requirements  of  this  section. 

•  •        •        •        * 

8.  hi  §  679.7,  paragraph  (b)(1)  is 
removed,  paragraphs  (b)(2)  through 
(b)(4)  are  redesignated  as  paragraphs 
(b)(1)  through  (b)(3)  respectively,  * 
paragraph  (f)(14)  is  removed,  paragraphs 
(f)(lS)  and  (f)(16)  are  redesignated  as 
paragraphs  (f)(14)  and  (f)(15) 
respectively,  paragraphs  (g)(5]  through 
(g)(7)  are  removed,  paragraphs  (g)(3), 
(g)(4),  (g)(8),  and  (g)(9)  are  redesignated 
as  paragraphs  (gj(4),  (g)(5).  (g)(6),  and 
(g)(7)  respectively,  a  new  paragraph 
(g)(3)  is  added,  and  paragraphs  (a)(3), 
(g)(2),  and  newly  redesignated 
paragraph  (g)(7)  are  revised  to  read  as 
follows: 

§679.7    Prohibitions. 

•  •         •         *         • 

(a)  '  *  * 

(3)  Groundfish  Observer  Program. 
Fish  for  or  process  groundfish  except  in 
compliance  with  the  terms  of  the 
Groundfish  Observer  Program  as 
provided  by  subpart  E  of  this  part. 
***** 

(g)  Groundfish  Observer  Program. 

•  •  * 

(2)  Interfere  with  or  bias  the  sampling 
procedure  employed  by  an  observer, 
including  physical,  mechanical,  or  other 
sorting  or  discarding  of  catch  before 
sampling. 

(3)  Tamper  with,  destroy,  or  discard 
an  observer's  collected  samples, 
equipment,  records,  photographic  film, 
papers,  or  pereonal  effects  without  the 
express  consent  of  the  observer. 


(7)  Require,  pressure,  coerce,  or 
threaten  an  observer  to  perform  duties 
normally  performed  by  crew  membera, 
including,  but  not  limited  to,  cooking, 
washing  dishes,  standing  watch,  vessel 
maintenance,  assisting  with  the  setting 
or  retrieval  of  gear,  or  any  duties 
associated  with  the  processing  of  fish, 
from  sorting  the  catch  to  the  storage  of 
the  finished  product. 

9.  In  §679.21,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

§879.21    ProNbhwIapecieabycateh 
insnageiiient. 

*  *        •        •        • 

(c)*  •  * 

(3)  Exemption.  Motherships  and 
shoreside  processora  that  are  not 
required  to  obtain  observer  coverage 
during  a  month  under  §  679.50(c)  and 
(d)  are  not  required  to  retain  salmon. 

•  *        •        *        • 

10.  Subpart  E  is  revised  to  read  as 
follows: 

Subpart  E— Groundfish  Observer 
ProQTWPn 

§879.50   Qroundflah  Obaarvef  Program 
applicable  through  December  31, 1997. 

(a)  General.  Operators  of  vessels 
possessing  a  Federal  fisheries  permit 
under  §  67g.4(b)(l)  and  processors  that 
possess  a  Federal  processor  permit 
under  §  679.4(f)(1),  must  comply  with 
this  section.  The  owner  of  a  fishing 
vessel  subject  to  this  part  or  a  processor 
subject  to  this  part  must  ensure  that  the 
operator  or  manager  complies  with  this 
section  and  is  jointly  and  severally 
liable  for  such  compliance.  Observer 
coverage  requirements  specified  under 
this  section  are  in  addition  to  observer 
coverage  requirements  specified  at 

§  679.32(c)  for  vessel  operators  and 
processors  participating  in  G3Q 
fisheries. 

(b)  Purpose.  The  purpose  of  the 
Groundfish  Observer  Program  is  to 
allow  observera  to  collect  Alaska 
fisheries  data  deemed  by  the  Regional 
Director  to  be  necessary  and  appropriate 
for  management,  compliance 
monitoring,  and  research  of  groundfish 
fisheries  and  for  the  conservation  of 
marine  resources  or  their  environment. 

(c)  Observer  requirements  for  vessels. 
(1)  Observer  coverage  is  required  as 
follows: 

(i)  A  mothership  of  any  length  that 
processes  1,000  mt  or  more  in  roimd 
weight  or  roimd-weight  equivalent  of 
groundfish  during  a  calendar  month  is 
required  to  have  an  observer  aboard  the 
vessel  each  day  it  receives  or  processes 
groundfish  during  that  month. 

(ii)  A  motherehip  of  any  length  that 
processes  from  500  mt  to  1,000  mt  in 


round  weight  or  round-weight 
equivalent  of  groundfish  during  a 
calendar  month  is  required  to  hiave  an 
observer  aboard  the  vessel  at  least  30 
percent  of  the  days  it  receives  or 
processes  groimdfish  during  that  month. 

(ill)  Each  motherehip  that  receives 
pollock  harvested  by  catcher  vessels  in 
the  catcher  vessel  operational  area 
during  the  second  pollock  season  that 
starts  on  September  1  under 
§  679.23(e)(2)  is  required  to  have  a 
second  observer  aboard,  in  additicm  to 
the  observer  required  under  paragraphs 
(c)(1)  (i)  and  (ii)  of  this  section,  for  each 
day  of  the  second  pollock  season  until 
the  chum  salmon  savings  area  is  closed 
under  §  679.21(e)(7)(vi),  or  October  15, 
whichever  occure  first. 

(iv)  A  catcher/processor  or  catcher 
vessel  125  ft  (38.1  m)  LOA  or  longer 
must  carry  an  observer  during  100 
percent  of  its  fishing  days  except  for  a 
vessel  fishing  for  groundfish  with  pot 
gear  as  provided  in  paragraph  (c)(l)(vii) 
of  this  section. 

(v)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  ft  (18.3 
m)  LOA,  but  less  than  125  ft  (38.1  m) 
LOA,  that  participates  for  more  than  3 
fishing  days  in  a  directed  fishery  for 
groundfish  in  a  calendar  quarter  must 
carry  an  observer  during  at  least  30 
percent  of  its  fishing  days  in  that 
calendar  quarter  and  at  all  times  diuing 
at  least  one  fishing  trip  in  that  calendar 
quarter  for  each  of  the  groimdfish 
fishery  categories  defined  under 
paragraph  (c)(2)  of  this  section  in  which 
the  vessel  participates. 

(vi)  A  catcher/processor  or  catcher 
vessel  fishing  with  hook-and-line  gear 
that  is  required  to  carry  an  observer 
under  paragraph  (c)(l)(v)  of  this  section 
must  carry  an  observer  at  all  times 
during  at  least  one  fishing  trip  in  the 
Eastern  Regulatory  Area  of  the  GOA 
during  each  calendar  quarter  in  which 
the  vessel  participates  in  a  directed 
fishery  for  groundfish  in  the  Eastern 
Regulatory  Area. 

(vii)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  ft  (18.3 
m)  LOA  fishing  with~pot  gear  that 
participates  for  more  than  3  fishing  days 
in  a  directed  fishery  for  groundfish  in  a 
calendar  quarter  must  carry  an  observer 
during  at  least  30  percent  of  its  fishing 
days  in  that  calendar  quarter  and  at  all 
times  during  at  least  one  fishing  trip  in 
a  calendar  quarter  for  each  of  the 
groundfish  fishery  categories  defined 
under  paragraph  (c)(2)  of  this  section  in 
which  the  vessel  participates. 

(2)  Groundfish  fishery  categories 
requiring  separate  coverage.  Directed 
fishing  for  groundfish,  during  any 
fishing  trip,  that  results: 
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(i)  Pollock  fishery.  In  a  retained  catch 
of  pollock  that  is  greater  than  the 
retained  catch  of  any  other  groundfish 
species  or  species  group  that  is  specified 
as  a  separate  groundfish  fishery  under 
this  para^ph  (c)(2). 

(ii)  Pacific  cod  fishery.  In  a  retained 
catch  of  Pacific  cod  that  is  greater  than 
the  retained  catch  of  any  other 
groundfish  species  or  species  group  that 
is  specified  as  a  separate  groundfish 
fishery  under  this  paragraph  (c)(2). 

(iii)  Sablefish  fishery.  In  a  retained 
catch  of  sablefish  that  is  greater  than  the 
retained  catch  of  any  other  groundfish 
species  or  species  group  that  is  specified 
as  a  separate  groundfish  fishery  under 
this  paragraph  (c)(2). 

(iv)  Rockpsh  fishery.  In  a  retained 
aggregate  catch  of  rockfish  of  the  genera 
Sebastes  and  Sebastolobus  that  is 
greater  than  the  retained  catch  of  any 
other  groundfish  species  or  species 
group  that  is  specified  as  a  separate 
groundfish  fishery  under  this  paragraph 
(0(2). 

(v)  Flatfish  fishery.  In  a  retained 
aggregate  catch  of  all  flatfish  species, 
except  Pacific  halibut,  that  is  greater 
than  the  retained  catch  of  any  other 
groundfish  species  or  species  group  that 
is  specified  as  a  separate  groundfish 
fishery  under  this  paragraph  (c)(2). 

(vi)  Other  species  fishery.  In  a 
retained  catch  of  groundfish  that  does 
not  qualify  as  a  pollock.  Pacific  cod. 
sablefish.  rockfish.  or  flatfish  fishery  as 
defined  under  paragraphs  (c)(2)  (i) 
through  (v)  of  this  section. 

(3)  Assignment  of  vessels  to  fisheries. 
At  the  end  of  any  fishing  trip,  a  vessel's 
retained  catch  of  groundfish  species  or 
species  groups  for  which  a  TAC  has 
been  specified  under  §679.20.  in  round 
weight  or  round-weight  equivalent,  will 
determine  to  which  fishery  category 
listed  under  paragraph  (c)(2)  of  this 
section  the  vessel  is  assigned. 

(i)  Catcher/processors.  A  catcher/ 
processor  will  be  assigned  to  a  fishery 
category  based  on  the  retained 
groundfish  catch  composition  reported 
on  the  vessel's  weekly  production  report 
submitted  to  the  Regional  Director 
under  §679.5(i). 

(ii)  Catcher  vessel  delivery  in  Federal 
waters.  A  catcher  vessel  that  delivers  to 
a  mothership  in  Federal  waters  will  be 
assigned  to  a  fishery  category  based  on 
the  retained  groundfish  catch 
composition  rep>orted  on  the  weekly 
production  report  submitted  to  the 
Regional  Director  for  that  week  by  the 
mothership  under  §  679.5(i). 

(iii)  Catcher  vessel  delivery  in  Alaska 
State  waters.  A  catcher  vessel  that 
delivers  groundfish  to  a  shoreside 
processor  or  to  a  mothership  processor 
vessel  in  Alaska  State  waters  will  be 


assigned  to  a  fiaherv  category  baaed  on 
the  retained  groundfish  catch 
composition  reported  on  one  or  more 
ADF&G  fish  ticxets  as  required  under 
Alaska  SUtutes  at  A.S.  16.05.690. 

(d)  Observer  requirements  for 
thomide  processors.  Observer  coverage 
is  required  as  follows.  A  shoreside 
processor  that: 

(1)  Processes  1,000  mt  or  more  in 
round  weight  or  round  weight 
equivalent  of  groundfish  during  s 
calendar  month  is  required  to  have  an 
observer  present  at  the  facility  each  day 
it  receives  or  processes  groundfish 
during  that  month. 

(2)  Processes  500  mt  to  1.000  mt  in 
round  weight  or  roimd-weight 
equivslent  of  groundfish  during  a 
calendar  month  is  required  to  have  an 
observer  present  at  the  facility  at  least 
30  percent  of  the  days  it  receives  or 
processes  groundfish  during  that  month. 

(3)  Offloads  pollock  st  more  than  one 
location  on  the  same  dock  and  has 
distinct  and  separate  equipment  at  each 
location  to  process  those  pollock  and 
that  receives  pollock  harvested  by 
catcher  vessels  in  the  catcher  vessel 
operational  area  during  the  second 
pollock  season  that  starts  on  September 
1,  under  $679. 23(e)(2).  is  reqiiired  to 
have  an  observer.  In  addition  to  the 
observer  required  under  paragraphs  (d) 
(1)  and  (2)  of  this  section,  at  each 
location  where  pollock  is  offloaded,  for 
each  day  of  the  second  pollock  season 
until  the  chum  salmon  savings  area  is 
closed  under  §  679.21(e)(7)(vi).  or 
October  15.  whichever  occurs  first. 

(e)  Inseason  adjustments  in  observer 
coverage  requirements. 

(1)  Ine  Regional  Director  may  adjust 
the  observer  coverage  requirements  set 
out  under  paragraphs  (c)  and  (d)  of  this 
section  at  any  time  to  improve  the 
accuracy,  reliability,  and  availability  of 
observer  data,  so  long  as  the  changes  are 
based  on  one  or  more  of  the  following: 

(i)  A  finding  that  fishing  methods, 
times,  or  areas,  or  catch  or  bycatch 
composition  for  a  specific  fishery  or 
fleet  component  have  changed 
significantly,  or  are  likely  to  change 
significantly. 

(ii)  A  finoing  that  such  modifications 
are  necessary  to  improve  data 
availability  or  quality  in  order  to  meet 
specific  fishery  management  objectives. 

(2)  Procedure.  Observer  coverage 
requirements  may  be  adjusted  in 
accordance  with  §  679.25(c).  NMFS 
must  publish  changes  in  observer 
coverage  requirements  in  the  Federal 
Register,  with  the  reasons  for  the 
changes  and  any  special  instructions  to 
vessels  or  shoreside  processors  required 
to  carry  observers,  at  least  10  calendar 
days  prior  to  their  effective  date. 


(f)  Aesponsifai/ftie*— (1)  ViBsse7 
responsibilities.  An  operator  of  a  vessel 
req^iired  to  carry  one  or  more  observers 
must: 

(i)  Accommodations  and  food. 
Provide,  at  no  cost  to  observers  or  the 
United  States,  accommodations  and 
food  on  the  vessel  for  the  observer  or 
obeer/en  that  are  equivalent  to  those 
provided  for  officers,  engineers, 
foremen,  deck-bosses  or  other 
management  level  personnel  of  the 
vessel. 

(ii)  Safe  conditions.  (A)  Maintain  safe 
conditions  on  the  vessel  for  the 
protection  of  observers  including 
adherence  to  all  U.S.  Coast  Guard  and 
other  applicable  rules,  regulations,  or 
statutes  pertaining  to  safe  operation  of 
the  vessel. 

(B)  Have  on  board: 

(I)  A  valid  Commercial  Fishing  Vessel 
Safety  Decal  issued  within  the  past  2 
years  that  certifies  compliance  with 
regulations  found  in  33  CFR  Chapter  I 
and  46  CFR  Chapter  I; 

[2]  A  certificate  of  compliance  issued 
pursuant  to  46  CFR  28.710;  or 

(3)  A  valid  certificate  of  inspection 
pursuant  to  46  U.S.C.  3311. 

(iii)  Transmission  of  data.  Facilitate 
transmission  of  observer  data  by: 

(Ai)  Observer  use  of  equipment. 
Allowing  observers  to  use  the  vessel's 
communication  equipment  and 
personnel,  on  request,  for  the  entry, 
transmission,  and  receipt  of  woik- 
related  messages,  at  no  cost  to  the 
observers  or  the  United  States. 

(B)  Communication  equipment 
requirements — {!)  Hardware  and 
software.  Ensuring  that  each  mothership 
that  is  required  to  have  a  second 
observer  aboard  under  paragraph 
(c)(l)(iii)  of  this  section,  is  equipped 
with  INMARSAT  Standard  A  satellite 
communication  capabiUties  and  cc:Mail 
remote.  The  operator  of  each 
mothership  shall  also  make  available  for 
the  observers'  use  the  following 
equipment  compatible  therewith  and 
having  the  ability  to  operate  the  NMFS- 
supplied  data  entry  software  program:  A 
personal  computer  with  a  486  or  greater 
capacity  processing  chip,  a  DOS  3.0,  or 
a  successor  version  of  EKDS  with  10 
megabytes  free  hard  disk  storage,  and  8 
megabytes  RAM. 

(.2)  NMFS-supplied  Software. 
Ensuring  that  each  mothership  that  is 
required  to  have  a  second  observer 
aboard  under  p>aragraph  (c)(iii)  of  this 
section,  obtains  the  data  entry  software 
provided  by  the  Regional  Director  for 
use  by  the  observer. 

(C)  Functional  and  operational 
equipment.  Ensuring  that  the 
communication  equipment  that  is  on 
motherships  as  specified  at  paragraph 
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(f)(l)(iii)(B)  of  this  section,  md  that  is 
used  by  observers  to  enter  and  transmit 
data,  is  fully  functional  and  operational. 

(iv)  Vessel  position.  Allow  observers 
access  to,  and  the  use  of,  the  vessel's 
navigation  equipment  and  personnel,  on 
request,  to  determine  the  vessel's 
position. 

(v)  Access.  Allow  observers  free  and 
imobstructed  access  to  the  vessel's 
bridge,  trawl  or  working  decks,  holding 
bins,  processing  areas,  freezer  spaces, 
weight  scales,  cargo  holds,  and  any 
other  space  that  may  be  used  to  hold, 
process,  weigh,  or  store  fish  or  fish 
products  at  any  time. 

(vi)  A7or  notification.  Notify 
observers  at  least  15  minutes  before  fish 
are  brought  on  board,  or  fish  and  fish 
products  are  transferred  bora  the  vessel, 
to  allow  sampling  the  catch  or  observing 
the  transfer,  unless  the  observers 
specifically  request  not  to  be  notified. 

(vii)  Records.  Allow  observers  to 
inspect  and  copy  the  vessel's  DFL, 
DCPL,  product  transfer  forms,  any  other 
logbook  or  dociunent  required  by 
regulations,  printouts  or  tallies  of  scale 
weights,  scale  calibration  records,  bin 
sensor  readouts,  and  production 
records. 

(viii)  Assistance.  Provide  all  other 
reasonable  assistance  to  enable 
observers  to  carry  out  their  duties, 
including,  but  not  limited  to: 

(A)  Measuring  decks,  codends.  and 
holding  bins. 

(B)  Providing  the  observers  with  a  safe 
work  area  adjacent  to  the  sample 
collection  site. 

(C)  Collecting  bycatch  when  requested 
by  the  observers. 

(D)  Collecting  and  carrying  baskets  of 
fish  when  requested  by  observers. 

(E)  Allowing  observers  to  determine 
the  sex  of  fish  when  this  procedure  will 
not  decrease  the  value  of  a  significant 
portion  of  the  catch. 

(ix)  Transfer  at  sea.  (A)  Ensure  that 
transfers  of  observers  at  sea  via  small 
boat  or  raft  are  carried  out  during 
daylight  hotus,  under  safe  conditions, 
and  with  the  agreement  of  observers 
involved. 

(B)  Notify  observers  at  least  3  hours 
before  observers  are  transferred,  such 
that  the  observers  can  collect  personal 
belongings,  equipment,  and  scientific 
samples. 

(C)  Provide  a  safe  pilot  ladder  and 
conduct  the  transfer  to  ensure  the  safety 
of  observers  during  transfers. 

(D)  Provide  an  experienced  crew 
member  to  assist  observers  in  the  small 
boat  or  raft  in  which  any  transfer  is 
made. 

(2)  Shoreside  processor 
responsibilities.  A  manager  of  a 


shoreside  processor  must  do  the 
following: 

(i)  Safe  conditions.  Maintain  safe 
conditions  at  the  shoreside  processing 
facility  for  the  protection  of  observers  by 
adhering  to  all  applicable  rules, 
regulations,  or  statutes  pertaining  to  safe 
operation  and  maintenance  of  the 
processing  facility. 

(ii)  Operations  information.  Notify  the 
olwervers,  as  requested,  of  the  planned 
facility  operations  and  expected  receipt 
of  groundfish  prior  to  receipt  of  those 
fish. 

(iii)  Transmission  of  data.  Facilitate 
transmission  of  observer  data  by: 

(A)  Observer  use  of  equipment. 
Allowing  observers  to  use  the  shoreside 
processor's  communication  equipment 
and  personnel,  on  request,  for  the  entry, 
transmission,  and  receipt  of  work- 
related  messages,  at  no  cost  to  the 
observers  or  the  United  States. 

(B)  Communication  equipment 
requirements — (1)  Hardware  and 
software.  Ensuring  that  each  shoreside 
processor  that  is  required  to  have  an 
additional  observer  under  paragraph 
(d)(3)  of  this  section,  makes  availiQ)le  to 
the  observer  the  following  equipment  or 
eqmpment  compatible  therewith:  A 
personal  computer  with  a  486  or  greater 
capacity  processing  chip  with  at  least  a 
9600-baud  modem  and  a  telephone  line. 
The  personal  computer  must  be 
equipped  with  a  mouse,  Windows 
version  3.1,  or  a  program  having  the 
ability  to  operate  the  NMFS-supplied 
data  entry  software  program,  10 
megabytes  free  hard  disk  storage,  and  8 
megabytes  RAM. 

(2)  NMFS-supplied  software.  Ensiuing 
that  each  shoreside  processor  that  is 
required  to  have  an  additional  observer 
under  para^ph  (d)(3)  of  this  section, 
obtains  the  data  entry  software  provided 
by  the  Regional  Director  for  use  by  the 
observer. 

(C)  Functional  and  operational 
equipment.  Ensuring  that  the 
commimication  equipment  that  is  in  the 
shoreside  processor  as  specified  at 
paragraph  (f)(2)(iii)(B)  of  this  section 
and  that  is  used  by  observers  to  transmit 
data  is  fully  functional  and  operational. 

(iv)  Access.  Allow  observers  free  and 
imobstructed  access  to  the  shoreside 
processor's  holding  bins,  processing 
areas,  freezer  spaces,  weight  scales, 
warehouses,  and  any  other  space  that 
may  be  used  to  hold,  process,  weigh,  or 
store  fish  or  fish  products  at  any  time. 

(v)  Dt>cument  access.  Allow  observers 
to  inspect  and  copy  the  shoreside 
processor's  E)CPL,  product  transfer 
forms,  any  other  logbook  or  document 
required  by  regulations;  printouts  or 
tallies  of  scale  weights;  scale  calibration 


records;  bin  sensor  readouts;  and 
prodtiction  records. 

(vi)  Assistance.  Provide  all  other 
reasonable  assistance  to  enable  the 
observer  to  carry  out  his  or  her  duties, 
including,  but  not  limited  to: 

(A)  Assisting  the  observer  in  moving 
and  weighing  totes  of  fish. 

(B)  Cooperating  with  product  recovery 
tests. 

(C)  Providing  a  secure  place  to  store 
baskets  of  sampling  gear. 

(g)  Ax>cureinent  of  observer  services. 
Owners  of  vessels  or  shoreside 
processors  required  to  carry  observers 
under  paragraphs  (c)  and  (d)  of  this 
section  must  arrange  for  ob^rver 
services  from  an  observer  contractor  or 
contractors.  A  list  of  observer 
contractors  is  available  upon  request 
from  the  Observer  Program  Office. 

(h)  Certification  and  decertification  of 
observers— {1)  Certification  of 
observers — (i)  Requirements.  NMFS  will 
certify  individuals  who: 

(A)  Meet  education  and/or  experience 
standards  available  from  the  Observer 
Program  Office. 

(B)  Have  successfully  completed  a 
NMFS-approved  observer  training  and/ 
or  briefing  as  prescribed  by  NMFS  and 
available  from  the  Observer  Program 
Office. 

(C)  Have  not  been  suspended  or 
decertified  under  paragraph  (j)  of  this 
section. 

(ii)  Term.  An  observer's  certification 
expires  upon  completion  of  a 
deployment  Observers  can  be 
decertified  or  suspended  by  NMFS 
under  paragraph  (j)  of  this  section. 

(2)  Stanaaras  of  observer  conduct — (i) 
Conflict  of  interest. 

(A)  Observers: 

(l)  May  not  have  a  direct  financial 
interest,  other  than  the  provision  of 
observer  services,  in  a  North  Pacific 
fishery,  including,  but  not  limited  to, 
vessels  or  shoreside  fitcilities  involved 
in  the  catching  or  processing  of  the 
products  of  the  fishery,  concerns  selling 
supplies  or  services  to  these  vessels  or 
shoreside  facilities,  or  concerns 
purchasing  raw  or  processed  products 
from  these  vessels  or  shoreside 
facilities. 

[2]  May  not  solicit  or  accept,  direcUy 
or  indirectly,  any  gratxiity,  gift,  favor, 
entertainment,  loan,  or  anything  of 
monetary  value  from  anyone  who 
conducts  activities  that  are  regulated  by 
NMFS,  or  who  has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
observers'  official  duties. 

[3]  May  not  serve  as  observers  on  any 
vessel  or  at  any  shoreside  facility  owned 
or  operated  by  a  person  who  previously 
employed  the  observers. 
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(4)  May  not  serve  as  observers  during 
the  12  consecutive  months  iminediately 
following  the  last  day  of  the  observer's 
employment  in  a  North  Pacific  fishery. 

(5)  May  not  solicit  or  accept 
employment  as  a  crew  member  or  an 
employee  of  a  vessel  or  shoreside 
processor  in  a  North  Pacific  fishery 
while  under  contract  with  an  observer 
contractor. 

(B)  Provisions  for  remuneration  of 
observers  under  this  section  do  not 
constitute  a  conflict  of  interest  under 
this  paragraph  (h)(2). 

(ii)  Standards  of  behavior.  Observers 
must  avoid  any  behavior  that  could 
adversely  affect  the  confidence  of  the 
public  in  the  integrity  of  the  Observer 
Program  or  of  the  government,  including 
but  not  limited  to  the  following: 

(A)  Observers  must  diligently  perform 
their  assigned  duties. 

(B)  Observers  must  accurately  record 
their  sampling  data,  write  complete 
reports,  and  report  honestly  any 
suspected  violations  of  regulations 
relevant  to  conservation  of  marine 
resources  or  their  environment  that  are 
observed. 

(C)  Observers  must  not  disclose 
collected  data  and  observations  made  on 
board  the  vessel  or  in  the  processing 
facility  to  any  person  except  the  owner 
or  operator  of  the  observed  vessel  or 
processing  facility,  an  authorized 
ofBcer.  or  NMFS. 

(D)  Observers  must  refrain  from 
engaging  in  any  illegal  actions  or  any 
other  activities  that  would  reflect 
negatively  on  their  image  as 
professional  scientists,  on  other 
observers,  or  on  the  Observer  Program 
as  a  whole.  This  includes,  but  is  not 
limited  tc. 

(1)  Engaging  in  excessive  drinking  of 
alcoholic  beverages: 

[2]  Engaging  in  the  use  or  distribution 
of  illegal  drugs;  or 

(J)  Becoming  physically  or 
emotionally  involved  with  vessel  or 
processing  facility  personnel. 

(i)  Certification  and  decertification  of 
observer  contractors — (1)  Certification 
of  observer  contractors — (i)  Application. 
An  applicant  seeking  to  become  an 
observer  contractor  must  submit  an 
application  to  the  Regional  Director 
describing  the  applicant's  ability  to 
carry  out  the  responsibiUties  and  duties 
of  an  observer  contractor  as  set  out  in 
paragraph  (i)(2)  of  this  section  and  the 
arrangements  and  methods  to  be  used. 
Observer  contractors  certified  prior  to 
January  1,  1997,  are  exempt  from 
submitting  an  application. 

(ii)  Selection.  The  Regional  Director 
may  select  one  or  mora  obeerver 
contractors  based  on  the  information 
submitted  by  applicants  undtor 


paragraph  (i)(l)(i)  of  this  section  and  on 
other  selection  criteria  that  are  available 
from  the  Observer  Program  Office. 

(iii)  Term.  Observer  contractors  will 
be  certified  through  December  31.  1997. 
Observer  contractors  can  be  decertified 
or  suspended  by  NMFS  under  paragraph 
(j)  of  this  section. 

(2)  Responsibilities  and  duties  of 
observer  contractors  include  but  are  not 
limited  to  the  following: 

(i)  Recruiting,  evaluating,  and  hiring 
qualified  candidates  to  serve  as 
observers,  including  minorities  and 
women. 

(ii)  Ensuring  that  only  observers 
provide  observer  services. 

(iii)  Providing  observers  as  requested 
by  vessels  and  processors  to  fulfill 
requirements  under  paragraphs  (c)  and 
(d)  of  this  section. 

(iv)  Providing  observers'  salary, 
benefits  and  personnel  services  in  a 
timely  manner. 

(v)  Providing  all  logistics  to  place  and 
maintain  the  observers  aboard  the 
fishing  vessels  or  at  the  site  of  the 
processing  facility.  This  includes  all 
travel  arrangements,  lodging  and  per 
diem,  and  any  other  services  required  to 
place  observers  aboard  vessels  or  at 
processing  facilities.  Unless  alternative 
arrangements  are  approved  by  the 
Observer  Program  Office: 

(A)  Observers  must  not  be  deployed 
on  the  same  vessel  or  at  the  same 
shoreside  processor  for  more  than  90 
days  in  a  12-month  period. 

iB)  A  deployment  cannot  exceed  90 
days. 

(C)  A  deployment  cannot  include 
assignments  to  more  than  four  vessels 
andyor  shoreside  processors. 

(vi)  Supplying  alternate  observers  or 
pros{>ective  observers  if  one  or  more 
observers  or  prospective  observers  are 
not  approved  by  NMFS,  fail  to 
successfully  complete  observer  training 
or  briefing,  are  injured  and  must  be 
replaced,  or  resign  prior  to  completion 
of  duties. 

(vii)  Maintaining  communications 
with  observers  at  sea  and  shoreside 
facilities.  Each  observer  contractor  must 
have  an  employee  responsible  for 
observer  activities  on  call  24  hours  a 
day  to  handle  emergencies  involving 
observers,  or  problems  concerning 
observer  logistics,  whenever  observers 
are  at  sea,  stationed  at  shoreside 
facilities,  in  transit,  or  in  port  awaiting 
boarding. 

(viii)  In  cooperation  with  vessel  or 
processing  facility  owners,  ensuring  that 
all  observera'  in-season  catch  messages 
and  other  required  transmissions 
between  observera  and  NMFS  are 
delivered  to  !^IMFS  within  a  time 
specified  by  the  Regional  Director. 


(ix)  Ensuring  that  observera  complete 
mid-deployment  data  reviews  when 
required. 

(x)  Ensuring  that  observera  complete 
debriefing  as  soon  as  possible  after  the 
completion  of  their  deployment  and  at 
locations  spedfiad  by  the  Regional 
Director. 

(xi)  Ensuring  all  data,  reports,  and 
biological  samples  from  observer 
deployments  are  complete  and 
submitted  to  NMFS  at  the  time  of  the 
debriefing  interview. 

(xii)  Ensuring  that  all  sampling  and 
safety  gear  are  returned  to  the  Observer 
Program  Office  and  that  any  gear  and 
equipment  lost  or  damaged  by  observera 
is  replaced  according  to  NMFS 
requirements. 

(xiii)  Monitoring  observera' 
performance  to  ensure  satisCactory 
execution  of  duties  by  observera  and 
observer  conformance  with  NMFS' 
standards  of  observer  conduct  imder 
paragraph  (h)(2)  of  this  section. 

(xiv)  Providing  the  following 
information  to  the  Observer  Program 
Office  by  electronic  transmission  (e- 
mail)  or  by  hx. 

(A)  Observer  training  registration 
consisting  of  a  list  of  individuals  to  be 
hired  upon  approval  by  NMFS  and  a 
copy  of  each  person's  academic 
transcripts,  resiune,  and  application  for 
observer  employment.  The  list  must 
include  the  person's  name  and  sex.  The 
peraon's  social  security  number  is 
requested.  Observer  briefing  registration 
consisting  of  a  list  of  the  observer's 
name,  requested  briefing  class  date,  and 
briefing  location.  If  the  Observer 
Program  Office  has  excused  an  observer 
from  attending  a  briefing,  the  briefing 
registration  must  also  include  the  names 
of  observera  excused  from  briefing,  the 
date  the  observer  was  excused,  and  the 
name  of  the  NMFS  staff  pierson  granting 
the  excuse.  This  information  must  be 
submitted  to  the  Observer  Program 
Office  at  least  5  working  days  prior  to 
the  beginning  of  a  scheduled  (^server 
certification  training  or  briefing  session. 

(B)  Profected  observer  assignments 
that  include  the  observer's  name;  vessel 
or  shoreside  processor  assignment,  type, 
and  code;  port  of  embarkation;  target 
species:  and  area  of  fishing.  This 
information  must  be  submitted  to  the 
Observer  Program  Office  prior  to  the 
completion  of  the  training  or  briefing 
session. 

(C)  Observer  deployment/logistics 
reports  that  include  the  observer's 
name,  cruise  number,  current  vessel  or 
shoreside  processor  assignment  and 
code,  embarkation  date,  and  estimated 
and  actual  disembarkation  dates.  This 
information  must  be  siibmitted  weekly 
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as  directed  by  the  Observer  Pioghun 
Office. 

P)  Observer  debriefing  registration 
that  includes  the  observer's  name, 
cruise  number,  vessel  or  shoreside 
processor  name(s),  and  requested 
debriefing  date. 

(E)  Coi^es  of  "certificates  of 
insurance"  that  name  the  NMFS 
Observer  Program  Task  Leader  as  a 
"certificate  holder".  The  certificates  of 
insurance  shall  verify  the  following 
coverage  provisions  and  state  that  the 
insurance  company  will  notify  the 
certificate  holdar  if  insurance  coverage 
is  chaiiged  or  cancelled: 

(2)  Kuritime  Liability  to  cover 
"seamen's"  claims  under  the  Merchant 
Marine  Act  (Jones  Act)  and  General 
Maritime  Law  ($1  million  minimum) 

(2)  Coverage  under  the  U.S.  Lon^hore 
and  Harbor  Workere'  Compensation  Act 
($1  million  minimum). 

(3)  States  Workera'  Compensation  as 
required. 

(4)  Contractual  General  Liability. 

(F)  Notification  that,  based  upon  a 
physical  examination  diuing  the  12 
months  prior  to  an  observer's 
deployment,  an  examining  physician 
has  certified  that  an  observer  does  not 
have  any  health  problems  or  conditions 
that  would  jeopardize  the  observer's 
safety  or  the  safety  of  othera  while 
deployed,  or  prevent  the  observer  from 
performing  his  or  her  duties 
satisfactorily,  and  that  prior  to 
examination,  the  certifying  physician 
was  made  aware  of  the  dangerous, 
remote  and  rigorous  nature  of  the  work. 
This  information,  including  the  date  of 
the  physical  examination,  must  be 
submitted  prior  to  the  completion  of  the 
training  or  briefing  session. 

(G)  A  copy  of  each  type  of  signed  and 
valid  contract  an  observer  contractor  has 
with  those  entities  requiring  observer 
services  under  paragraphs  (c)  and  (d)  of 
this  section  and  with  observera.  Copies 
of  contracts  with  specific  entities 
requiring  observer  services  or  with 
sp>ecific  observera  must  be  submitted  to 
the  Observer  Program  Office  upon 
request. 

Ui)  Reports  of  observer  harassment, 
concerns  about  vessel  or  processor 
safety,  or  observer  performance 
problems  must  be  submitted  within  24 
houra  after  the  observer  contractor 
becomes  aware  of  the  problem. 

(3)  Conflict  of  interest.  Observer 
contractora: 

(i)  Must  not  have  a  direct  financial 
interest,  other  than  the  provision  of 
observer  services,  in  a  North  Pacific 
fishery,  including,  but  not  limited  to, 
vessels  or  shoreside  facilities  involved 
in  the  catching  or  processing  of  the 
products  of  the  fishery,  concerns  selling 


supplies  or  services  to  these  vessels  or 
shoreside  facilities,  or  concerns 
purchasing  raw  or  prooMsed  products 
from  these  vessels  or  shoreside 
facilities. 

(ii)  Must  assign  observera  without 
regard  to  any  preference  by 
representatives  of  vessels  and  shoreside 
facilities  based  on  observer  race,  gender, 
age,  religion,  or  sexual  orientation. 

(iii)  Must  not  soUdt  or  accept, 
directly  or  indirectly,  any  gratuity,  gift, 
favor,  entertainment,  loan,  or  anythbig 
of  monetary  value  from  anyone  who 
conducts  activities  that  are  regulated  by 
NMFS,  or  who  has  interests  that  may  be 
substantially  afiiacted  by  the 
performance  or  nonperformance  of  the 
official  duties  of  observer  contractora. 

(j)  Suspension  and  Decertification 
Process— (1)  Applicability.  Tlus 
paragraph  (j)  sets  forth  the  procedures 
for  suspension  and  decertification  of 
observera  and  observer  contractora 
under  this  section. 

(2)  Policy,  (i)  NMFS  must  certify 
responsible  and  quaUfied  observera  and 
observer  contractora  only.  Suspension 
and  decertification  are  discretionary 
actions  that,  taken  in  accordance  with 
this  section,  are  appropriate  means  to 
effectuate  this  policy. 

(ii)  The  serious  nature  of  suspension 
and  decertification  requires  that  these 
actions  be  taken  only  in  the  public 
interest  for  the  promotion  of  fishery 
conservation  and  management  and  not 
for  purposes  of  punishment.  NMFS  may 
impose  suspension  or  decertification 
only  for  the  causes  and  in  accordance 
with  the  procedures  set  forth  in  this 
section. 

(iii)  In  addition  to  suspension  and 
decertification,  observera  and  observer 
contractora  who  violate  provisions  of 
this  part  may  be  subject  to  penalties, 
fines,  and  other  sanctions  as  authorized 
by  law. 

(3)  Public  availability  of  suspension  or 
decertification  records.  Public 
availability  of  suspension  or 
decertification  records  will  depend 
upon  the  provisions  of  the  Freedom  of 
Information  Act  and  other  applicable 
law. 

(4)  Effect  and  timing  of  suspension  or 
decertification,  (i)  Observera  or  observer 
contractora  decertified  or  suspended 
must  not  provide  services  prescribed  by 
this  section  to  vessels  and  shoreside 
processora. 

(ii)  Suspension  and  decertification 
actions  may  be  combined  and  imposed 
simultaneously. 

(iii)  Suspension  or  decertification  of 
observer  contractora  includes  all 
divisions  or  other  organizational 
elements  of  observer  contractora.  imless 
the  suspension  or  decertification 


decision  is  limited  by  its  terms  to 
specific  divisions  or  organizational 
elements.  The  su^>endLig  or 
decertifying  official  may,  at  his  or  her 
sole  discretion,  include  any  affiUates  of 
observer  contractora  if  they  are 
specifically  named  and  given  written 
notice  of  the  suspension  or  proposed 
decertification  and  an  opportunity  to 
respond  imder  paragraph  (j)(5)(iii)(B)  or 
(j)(6)(iii)(C)  of  this  section. 

(5)  Suspensior}—{i)  General.  (A)  The 
suspending  official  may,  in  the  public 
interest,  suspend  observera  or  observer 
contractora  for  any  of  the  causes  in 
paragraph  (j)(5)(ii)  of  this  section,  using 
the  procedures  in  paragraph  (j)(5)(iii)  of 
this  section. 

(B)  Suspension  may  be  imposed  on 
the  basis  of  adequate  evidence,  pending 
the  completion  of  investigation  or  legal 
proceedings,  when  NMFS  determines 
that  immediate  action  is  necessary.  In 
assessing  the  adequacy  of  the  evidence, 
the  suspending  official  should  consider 
how  much  information  is  available,  how 
credible  it  is  given  the  circiunstances, 
whether  or  not  important  allegations  are 
corroborated,  and  what  inferences  can 
reasonably  be  drawn  as  a  result. 

(ii)  Causes  for  suspension.  The 
suspending  official  may  suspend 
observera  or  observer  contractora: 

(A)  Upon  a  determination,  based  upon 
adequate  evidence,  that  observera  or 
observer  contractora  committed  any  acts 
or  omissions  constituting  a  cause  for 
decertification  under  paragraph  (j)(6)(ii) 
of  this  section;  or 

(B)  Upon  indictment  for  any  of  the 
causes  for  decertification  in 
(j)(6)(ii)(A)(l)  or  (j)(6)(ii)(B)(l)  of  this 
section. 

(iii)  Procedures — (A)  Review.  The 
suspending  official  must  review  all 
available  evidence  and  must  promptly 
determine  whether  or  not  to  proceed 
with  suspension.  The  suspending 
official  may  refer  the  matter  to  the 
NMFS  investigator  for  further 
investigation,  or  to  the  decertifying 
officer. 

(B)  Notice  of  suspension.  When 
observera  or  observer  contractora  and 
any  specifically  named  affiliates  are 
suspended,  they  must  be  immediately 
advised  personally  or  by  certified  mail, 
return  receipt  requested,  at  the  last 
known  residence  or  place  of  business: 

(1)  That  they  have  been  sus]}ended 
and  that  the  suspiensicm  is  based  on  an 
indictment  or  other  adequate  evidence 
that  observera  or  observer  contractora 
have  committed  acts  or  omissions 
constituting  grounds  for  suspension 
under  (j)(5)(ii)  of  this  section.  Such  acts 
or  omissions  may  be  described  in  terms 
sufficient  to  place  observera  or  observer 
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contractors  on  notice  without  disclosing 
NMFS'  evidence. 

[2]  That  the  suspension  is  for  a 
temporary  period  pending  the 
completion  ijI  an  investigation  and  such 
decertification  proceedings  as  may 
ensue. 

(J)  Of  the  cause(s)  relied  upon  under 
paragraph  (j)(5)(ii)  of  this  section  for 
imposing  suspension. 

(4)  Of  the  effect  of  the  suspension. 

(5)  That,  within  30  days  after  receipt 
of  the  notice,  the  observers  or  observer 
contractors  may  submit,  in  writing, 
documentary  evidence  and  argument  in 
opposition  to  the  susf>ension.  including 
any  additional  specific  documentary 
evidence  that  raises  a  genuine  dispute 
over  the  material  facts. 

[6]  That  additional  proceedings  to 
determine  disputed  material  facts  may 
be  conducted  unless: 

(0  The  action  is  based  on  an 
indictment;  or 

(jj)  A  determination  is  made,  on  the 
basis  of  NOAA  General  Counsel  advice, 
that  the  substantial  interests  of  the 
government  in  pending  or  contemplated 
legal  proceedings  based  on  the  same 
facts  as  the  suspension  would  be 
prejudiced. 

(C)  Dispute.  For  suspensions  not 
based  on  an  indictment,  if  NMFS 
determines  that  the  observers'  or 
observer  contractors'  submission  in 
opposition  raises  a  genuine  dispute  over 
facts  material  to  the  suspension  and  if 
no  determination  has  been  made,  on  the 
basis  of  NOAA  General  Counsel  advice, 
that  substantial  interests  of  the 
goveniment  in  pending  or  contemplated 
legal  proceedings  based  on  the  same 
facts  as  the  suspension  would  be 
prejudiced,  the  suspending  official: 

(J)  Must  afford  observers  or  observer 
contractors  an  opportunity  to  submit 
additional  documentary  evidence  upon 
a  showing  that  such  documentary 
evidence  was  unavailable  during  the  30- 
day  period  following  receipt  of  the 
notice  of  suspension. 

[2]  May,  at  his  or  her  sole  discretion, 
afford  observers  or  observer  contractors 
an  opportunity  to  appear  in  person, 
present  witnesses,  and  confront  any 
person  NMFS  presents.  The  suspending 
official  must  make  an  audio  taf>e  of  the 
proceedings  and  make  a  copy  available 
at  cost  to  observers  or  observer 
contractors  upon  request,  unless 
observers  or  observer  contractors  and 
NMFS,  by  mutual  agreement,  waive  the 
requirement  for  an  audio  tape. 

(D)  Suspending  official's  decision.  [1] 
The  suspending  official's  decision  must 
be  based  on  all  the  information  in  the 
administrative  record,  including  any 
submission  made  by  observers  or 


observer  contractors  on  action  based  on 
an  indictment: 

(j)  In  which  observers  or  observer 
contractors'  submissions  do  not  raise  a 
genuine  dispute  over  material  facts;  or 

Ui)  In  which  additional  proceedings  to 
determine  disputed  material  facts  have 
been  denied  on  the  basis  of  NOAA 
General  Counsel  advice. 

[2]  In  actions  in  which  additional 
proceedings  are  necessary  as  to  disputed 
material  facts,  written  findings  of  fact 
must  be  prepared.  The  suspending 
official  must  base  the  decision  on  the 
facts  as  found,  together  with  any 
information  and  argument  submitted  by 
observers  or  observer  contractors  and 
any  other  information  in  the 
administrative  record. 

(3)  The  suspending  official  may  refer 
matters  involving  disputed  material 
facts  to  another  official  for  findings  of 
fact.  The  suspending  official  may  reject 
any  such  findings,  in  whole  or  in  part. 

[4]  The  suspending  official's  decision 
must  be  made  after  the  conclusion  of  the 
proceedings  with  respect  to  disputed 
facts. 

(5)  Prompt  written  notice  of  the 
suspending  official's  decision  to  affirm, 
modify,  or  terminate  the  notice  of 
suspension  issued  under  this  paragraph 
(j)(5)  must  be  served  on  observers  or 
observer  contractors  and  any  affiliates 
involved,  personally  or  by  certified 
mail,  return  receipt  requested,  at  the  last 
known  residence  or  place  of  business. 

(E)  Period  of  suspension.  [1] 
Suspension  is  for  a  temporary  period 
pending  the  completion  of  any 
investigation  and  any  ensuing  legal 
proceedings  or  decertification 
proceedings,  including  any 
administrative  review  under  paragraph 
(j)(7)  of  this  section,  unless  sooner 
terminated  by  the  suspending  official  or 
as  provided  under  this  paragraph  (j).  If 
suspension  is  in  effect,  the  decertifying 
official  will  expedite  any  related 
decertification  proceedings. 

[2 1  If  legal  proceedings  or 
decertification  proceedings  are  not 
initiated  within  12  months  after  the  date 
of  the  suspension  notice,  the  suspension 
must  be  terminated. 

(F)  Scope  of  suspension  for  observer 
contractors.  'The  scope  of  suspension 
must  be  the  same  as  that  for 
decertification  under  paragraph  (j)(6)(v), 
except  that  the  procedures  set  out  under 
paragraph  (j)(5)  must  be  used  in 
imposing  suspension. 

(6)  Decertification — (i)  Genera].  The 
decertifying  official  may,  in  the  public 
interest,  decertify  observers  or  observer 
contractors  for  any  of  the  causes  in 
paragraph  (j)(6)(ii)  of  this  section  using 
the  procedures  in  paragraph  (j)(6)(iii)  of 
this  section.  The  existence  of  a  cause  for 


decertification  does  not  necessarify 
require  that  observers  or  observer 
contractors  be  decertified;  the 
seriousness  of  the  acts  or  omissions  and 
any  mitigating  factors  should  be 
considered  in  making  any 
decertification  decision.  The  existence 
or  nonexistence  of  any  mitigating  factors 
is  not  necessarily  determinative  of  an 
observers'  or  observer  contractors' 
present  fitness.  Accordingly,  if  a  cause 
for  decertification  exists,  observers  or 
observer  contractors  have  the  burden  of 
demonstrating,  to  the  satisfaction  of  the 
decertifying  official,  present  fitness  and 
that  decertification  is  not  necessary. 

(ii)  Causes  for  decertification — (A) 
Observers.  (1)  The  decertifying  official 
may  decertify  observers  for  a  conviction 
of  or  civil  judgment  for  the  following: 

{/}  Commission  of  fraud  or  other 
violation  in  connection  with  obtaining 
or  attempting  to  obtain  certification,  or 
in  performing  the  duties  of  observers  as 
prescribed  by  NMFS; 

(jj)  Commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 
or 

(iij)  Commission  of  any  other  offense 
indicating  a  lack  of  integrify  or  honesty 
that  seriously  and  directly  affects  the 
present  fitness  of  observers. 

[2]  The  decertifying  official  may 
decertify  observers,  based  upon  a 
preponderance  of  the  evidence,  upon  a 
determination  that  observers  have: 

(j)  Failed  to  satisfactorily  perform  the 
duties  of  observers  as  prescribed  by 
NMFS:  or 

Ui]  Failed  to  abide  by  the  standards  of 
conduct  for  observers  as  prescribed 
under  paragraph  (h)(2)  of  this  section. 

(B)  Observer  contractors.  [1]  The 
decertifying  official  may  decertify 
observer  contractors  for  a  conviction  of 
or  civil  judgment  for  the  following: 

(i)  Commission  of  fraud  or  other 
violation  in  connection  with  obtaining 
or  attempting  to  obtain  certification,  or 
in  performing  the  responsibilities  and 
duties  of  observer  contractors  as 
prescribed  under  paragraph  (i)(2)  of  this 
section: 

[ii]  Commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 
or 

(iji)  Commission  of  any  other  offense 
indicating  a  lack  of  business  integrity  or 
business  honesty  that  seriously  and 
directly  affects  the  present  fitness  of 
observer  contractors. 

(2)  The  decertifying  official  may 
decertify  observer  contractors,  based 
upon  a  preponderance  of  the  evidence, 
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upon  a  determination  that  observer 
contractors  have: 

(i)  Failed  to  satisfactorily  perform  the 
responsibilities  and  duties  of  observer 
contractors  as  prescribed  imder 
paragraph  (i)(2)  of  this  section;  or 

(ii)  A  conflict  of  interest  as  set  out 
under  paragraph  (i)(3)  of  this  section. 

(lii)  Procedure*— (A)  Investigation 
and  referral.  NMFS  personnel  must 
promptly  report  to  the  NMFS 
investigator  matters  appropriate  for 
further  Investigation.  Ilie  NMFS 
investigator  must  investigate  matters  so 
referred  and  submit  the  investigative 
material  to  the  decertifying  official  or,  if 
appropriate,  to  the  suspending  official. 

(B)  Review.  The  decertifying  official 
must  review  all  available  evidence  and 
must  promptly  determine  whether  or 
not  to  proceed  with  decertification.  The 
decertifying  official  may  refer  the  matter 
to  the  NMFS  investigator  for  further 
investigation  or,  if  appropriate,  to  the 
suspending  official. 

(C)  Notice  of  proposed  decertification. 
If  the  decertifying  official  determines  to 
proceed  with  decertification,  he  or  she 
must  serve  a  notice  of  proposed 
decertification  upon  observers  or 
observer  contractors  and  any 
specifically  named  affiliates,  ]}ersonally 
or  by  certified  mail,  retiun  receipt 
requested,  at  the  last  known  residence 
or  place  of  business,  advising: 

[1]  That  decertification  is  being 
considered. 

(2)  Of  the  reasons  for  the  proposed 
decertification  in  terms  sufficient  to  put 
observers  or  observer  contractors  on 
not  ice  of  the  conduct  or  transaction(s) 
upon  which  it  is  based. 

(J)  Of  the  cause(s)  relied  upon  under 
paragraph  (j)(6)(ii)  of  this  section  for 
proposing  decertification. 

(4)  That,  within  30  days  after  receipt 
of  the  notice,  observers  or  observer 
contractors  may  submit,  in  writing, 
documentary  evidence  and  argiunent  in 
opposition  to  the  proposed 
decertification,  including  any  additional 
specific  docimientary  evidence  that 
raises  a  genuine  dispute  over  the 
material  facts. 

(5)  Of  NMFS'  procedures  governing 
decertification  decision  making. 

(6)  Of  the  effect  of  the  issuance  of  the 
notice  of  proposed  decertification. 

(7)  Of  the  potential  effect  of  an  actual 
decertification. 

(D)  Dispute.  In  actions  not  baseJ  upon 
a  conviction  or  civil  judgment,  if  it  is 
found  that  observers'  or  observer 
contractors'  submissions  raise  a  genuine 
dispute  over  facts  material  to  the 
proposed  decertification,  the 
decertifying  official: 

(1)  Must  afford  observers  or  observer 
contractors  an  opportunity  to  submit 


additional  documentary  evidence  upon 
a  showing  that  such  docvimentary 
evidence  was  unavailable  during  the  30- 
day  period  following  receipt  of  die 
notice  of  proposed  decertification. 

(2)  May,  at  his  or  her  sole  discretion, 
afford  observers  or  observer  contractors 
an  opportunity  to  appear  in  person, 
present  witnesses,  and  confixint  any 
person  NMFS  presents.  The  decertifying 
official  must  make  an  audio  tape  of  the 
proceedings  and  make  a  copy  available 
at  cost  to  observers  or  observer 
contractors  upon  request,  imless 
observers  or  observer  contractors  and 
NMFS,  by  mutual  agreement,  waive  the 
requirement  for  an  audio  tape. 

(E)  Decertifying  official's  decision.  [1) 
In  actions  based  upon  a  conviction  or 
judgment,  or  In  which  there  is  no 
genuine  dispute  over  material  facts,  the 
decertifying  official  must  make  a 
decision  on  the  basis  of  all  the 
Information  in  the  administrative 
record.  Including  any  submission  made 
by  observers  or  observer  contractors. 
The  decision  must  be  made  after  receipt 
of  any  timely  Information  and  argtunent 
submitted  by  observers  or  observer 
contractors. 

(2)  In  actions  in  which  additional 
proceedings  are  necessary  as  to  disputed 
material  facts,  written  findings  of  fact 
must  be  prepared.  The  decertifying 
official  must  base  the  decision  on  the 
facts  as  found,  together  with  any 
information  and  argument  submitted  by 
observers  or  observer  contractors  and 
any  other  Information  in  the 
administrative  record. 

(3)  The  decertifying  official  may  refer 
matters  involving  disputed  material 
facts  to  another  official  for  findings  of 
fact.  The  decertifying  official  may  reject 
any  such  findings,  in  whole  or  in  part. 

(4)  The  decertifying  official's  decision 
must  be  made  after  the  conclusion  of  the 
proceedings  with  respect  to  disputed 
facts. 

(5)  In  any  action  in  which  the 
proposed  decertification  is  not  based 
upon  a  conviction  or  civil  judgment,  the 
cause  for  decertification  may  be 
established  by  a  preponderance  of  the 
evidence. 

(F)  Notice  of  decertifying  official's 
decision.  {1)  If  the  decertifying  official 
decides  to  impose  decertification, 
observers  or  observer  contractors  and 
any  affiliates  involved  must  be  given 
prompt  notice  personally  or  by  certified 
mail,  return  receipt  requested,  at  the  last 
known  residence  or  place  of  business. 
Such  notice  must: 

(i)  Refer  to  the  notice  of  proposed 
decertification. 

[ii)  Specify  the  reasons  for 
decertification. 


(jii)  Advise  that  the  decertification  is 
effective  immediately,  unless  the 
decOTtifying  official  determines  that 
there  is  a  compelling  reason  for 
maintaining  certification  for  a  specified 
period  under  conditions  and  restrictions 
necessary  and  appropriate  to  protect  the 
public  interest  or  promote  fishery 
conservation  and  management  and 
states  the  reasons  In  the  notice. 

(2)  If  decertification  is  not  imposed, 
the  decertifying  official  must  promptly 
notify  observers  or  observer  contractors 
and  any  affiliates  involved,  by  certified 
mall,  return  receipt  requested,  at  the  last 
known  residence  or  place  of  business. 

(iv)  Period  of  decertification.  (A) 
Decertification  must  be  in  force 
Indefinitely  or  until  rescinded. 

(B)  The  aecertifylng  official  may 
rescind  decertification,  upon  observers' 
or  observer  contractors'  request, 
supported  by  documentation,  for 
reasons  such  as: 

(1)  Newly  discovered  material 
evidence; 

(2)  Reversal  of  the  conviction  or  civil 
judgment  upon  which  the 
decertification  was  based; 

(3)  Bona  fide  change  in  ownership  or 
management; 

(4)  Elimination  of  other  causes  for 
which  the  decertification  was  imposed; 
or 

(5)  Other  reasons  the  decertifying 
official  deems  appropriate. 

(v)  Scope  of  decertification.  (A)  The 
improper  conduct  of  any  officer, 
director,  shareholder,  partner, 
employee,  or  other  individual 
associated  with  observer  contractors 
may  be  Imputed  to  the  observer 
contractors  when  the  conduct  occvured 
in  connection  with  the  performance  of 
duties  for  or  on  behalf  of  observer 
contractors,  or  with  observer 
contractors'  knowledge,  approval,  or 
acquiescence.  Observer  contractors' 
acceptance  of  the  benefits  derived  from 
the  conduct  must  be  evidence  of  such 
knowledge,  approval,  or  acquiescence. 

(B)  The  improper  conduct  of  observer 
contractors  may  be  imputed  to  any 
officer,  director,  shareholder,  partner, 
employee,  or  other  individual 
associated  with  observer  contractors 
who  participated  in,  knew  of,  or  had 
reason  to  know  of  the  observer 
contractors'  conduct. 

(7)  Administrative  review  of 
suspension  or  decertification. 

(i)  Observers  or  observer  contractors 
may  petition  for  review  of  a  suspension 
decision  issued  under  paragraph 
(j)(5)(iil)  of  this  section  or  a 
decertification  decision  issued  under 
paragraph  (j)(6)(iii)  of  this  section 
within  30  days  after  the  date  the 
decision  was  served.  The  petition  must 
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be  addressed  to  the  appeals  officer 
identified  Id  the  notice  of  suspension  or 
decertification.  Any  petitioned 
suspension  will  remain  in  effect 
pending  the  appmals  officer's  written 
decision  to  affirm,  modify  or  terminate 
the  suspension. 

(ii)  Administrative  review  is 
discretionary.  Petitions  for  discretionary 
review  may  be  filedonly  upon  one  or 
more  of  the  following  grounds: 

(A)  A  finding  of  material  fact  is 
clearly  erroneous  based  upon  the 
administrative  record: 

(B)  A  substantial  and  important 
question  of  policy  or  discretion  is 
involved:  or 

(C)  A  prejudicial  error  has  occurred, 
(iii)  If  the  apfteals  officer  declines 

review  based  on  the  written  petition, 
observers  or  observer  contractors  must 
be  immediately  advised  of  the  decision 
to  decline  review  personally  or  by 
certified  mail,  return  receipt  requested, 
at  the  last  known  residence  or  place  of 
business. 

(iv)  If  the  ap{>eals  officer  grants  review 
based  on  the  written  petition,  he  or  she 
may  request  further  written  explanation 
from  obwervers,  observer  contractors,  or 
the  decertifying  officer  or  suspending 
officer.  The  appeals  officer  will  then 
render  a  written  decision  to  affirm, 
modify,  or  terminate  the  suspension  or 
decertification  or  return  the  matter  to 
the  suspending  or  decertifying  official 
for  further  findings.  The  appeals  officer 
must  base  the  decision  on  the 
administrative  records  compiled  under 
paragraphs  (j)(5)  or  (i)(7)  of  this  section, 
as  appropriate.  The  appeals  officer  will 
serve  the  decision  o.n  observers  or 
observer  contractors  and  any  affiliates 
involved,  personally  or  by  certified 
mail,  return  receipt  requested,  at  the  last 
known  residence  or  place  of  business. 

(v)  An  appeals  officer's  decision 
imposing  suspension,  or  decertification 
or  an  unpetitioned  suspending,  or 
decertifying  official's  decision  is  the 
final  administrative  decision  of  the  U.S. 
Department  of  Commerce. 

(k)  Release  of  observer  data  to  the 
public — (1)  Summary  of  weekly  data. 
The  following  information  collected  by 
observers  for  each  catcher  processor  and 
catcher  vessel  during  any  weekly 
reporting  period  may  be  made  available 
to  the  public: 

(i)  Vessel  name  and  Federal  permit 
number. 

(ii)  Number  of  chinook  salmon  and 
"other  salmon"  observed. 

(iii)  The  ratio  of  total  round  weight  of 
halibut  or  Pacific  herring  to  the  total 
round  weight  of  groundfish  in  sampled 
catch. 

(iv)  The  ratio  of  number  of  king  crab 
or  C.  bairdi  Tanner  crab  to  the  total 


round  weight  of  groundfiah  in  sampled 
hauls. 

(v)  The  number  of  observed  trawl 
hauls  or  fixed  gear  sets. 

(vi)  The  numoer  of  trawl  hauls  that 
were  basket  sampled. 

(vii)  The  total  weight  of  basket 
samples  taken  from  sampled  trawl 
hauls. 

(2)  Haul-specific  data,  (i)  The 
information  listed  in  paragraphs  (k)(2)(i) 
(A)  through  (M)  of  this  section  and 
collected  by  cbsur«ei a  from  observed 
hauls  on  board  vessels  using  trawl  gear 
to  participate  in  a  directed  fishery  for 
groundfi^  other  than  rockfish. 
Greenland  t\irbot,  or  Atka  mackerel  may 
be  made  available  to  the  public: 

(A)  Date. 

(B)  Time  of  day  gear  is  deployed. 

(C)  Latitude  and  longitude  at 
beginning  of  haul. 

(D)  Bottom  depth. 

(E)  Fishing  depth  of  trawl. 

(F)  The  ratio  of  the  number  of  chinook 
salmon  to  the  total  round  weight  of 
groundfish. 

(G)  The  ratio  of  the  number  of  other 
salmon  to  the  total  round  weight  of 
groundfish. 

(H)  The  ratio  of  total  round  weight  of 
halibut  to  the  total  round  weight  of 
groundfish. 

(I)  The  ratio  of  total  round  weight  of 
herring  to  the  total  round  weight  of 
groundfish. 

(J)  The  ratio  of  the  number  of  king 
crab  to  the  total  round  weight  of 
groundfish. 

(K)  The  ratio  of  the  number  of  C. 
bairdi  Tanner  crab  to  the  total  round 
weight  of  groundfish. 

(L)  Sea  surface  temperature  (where 
available). 

(M)  Sea  temperature  at  fishing  depth 
of  trawl  (where  available). 

(ii)  The  identity  of  the  vessels  from 
which  the  data  in  paragraph  (k)(2)(i)  of 
this  section  are  collected  will  not  be 
released. 

(3)  Competitive  harm.  In  exceptional 
circumstances,  the  owners  and 
operators  of  vessels  may  provide  to  the 
Regional  Director  written  justification  at 
the  time  observer  data  are  submitted,  or 
within  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  Usted  in 
paragraphs  (k)  (1)  and  (2)  of  this  section 
could  reasonably  be  expected  to  cause 
substantial  competitive  harm.  The 
determination  whether  to  disclose  the 
information  will  be  made  pursuant  to  15 
CFR4.7. 

PART  679-{AMENDED] 

11.  In  part  679.  remove  "NMFS- 
certified"  wherever  it  occurs. 

(FR  Doc.  96-27891  Filed  10-31-96;  8:45  am) 
■ILUNO  COOC  3610-a-W 


DEPARTMENT  OF  STATE 
BurMM  of  Consular  Affair* 
22CFRPart41 

[PuMc  Notfoe  2468] 

DocumontaUon  of  NonhnmigrantB  and 
Immigrants  Undar  tha  Immigration  and 
Nationality  Act,  aa  Amandad— Placa  of 
Application 

AGENCY:  Bureau  of  Coosidar  ABain, 

DOS. 

ACTION:  Final  rule. 


This  final  rule  amends  the 
regulation  by  allowing  the  Deputy 
Assistant  Secretary  to  designate  the 
geographical  areas  over  which  consular 
offices  have  jurisdiction  to  process 
nonimmigrant  visas.  Consequently,  an 
alien  may  now  be  authorized  to  apply 
at  any  nonimmigrant  visa  issuing  office 
within  the  territory  of  the  country  of  the 
alien's  residence. 

EFFECTIVE  DATE:  The  effective  date  of 
this  final  rule  is  December  2, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division,  202-663- 
1204. 

8UPPt.BIENTARY  WFORMATION:  Current 
Department  of  State  regulations 
concerning  the  place  of  application  for 
aliens  seeking  issuance  of  a 
nonimmigrant  visa  require  that  the 
applicant  apply  for  a  visa  at  the 
consular  office  in  the  consular  district 
in  which  the  alien  resides  (or  in  the  case 
of  a  resident  of  Taiwan,  at  the  American 
Institute  in  Taiwan)  unless 

(1)  the  alien  is  physically  present  in 
the  United  States  and  can  apply  to  the 
Visa  Office  for  the  issuance  or 
reissuance  of  a  visa  under  22  CFR 
41.111(b);  or 

(2)  the  consular  officer  in  a  country 
where  the  alien  is  physically  present 
has  agreed  to  accept  the  alien's  visa 
application  either  as  a  matter  of 
discretion  or  at  the  direction  of  the 
Department. 

This  new  regulation  introduces 
greater  flexibility  in  designating  the 
jurisdictional  consular  office  for 
nonimmigrant  processing.  To  address 
resource  reductions  in  some  countries, 
the  Department  needs  flexibility  in 
managing  its  visa  workload  and  has 
centralized  and  consolidated  visa 
services  in  specific  consular  offices.  The 
consolidation  process  may  accord  a 
consular  office  nonimmigrant  visa 
processing  jurisdiction  over  a 
gecgraphical  area  which  may  not 
exactly  comport  mth  consular  districts 
defined  by  the  Secretary  of  State 
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pursuant  to  the  authority  granted  the 
Secretary  under  section  514  of  the 
Foreign  Service  Act  of  1946.  As  the 
management  of  available  resources 
requires  flexibility,  this  rule  grants  the 
Deputy  Assistant  Secretary  the  ability  to 
best  manage  such  resources  by 
designating  the  geographical  area  for 
which  each  consular  office  possesses 
jurisdiction  to  process  nonimmigrant 
visa  applications.  The  list  of  services  for 
each  consular  office,  including  the 
providing  of  nonimmigrant  visa 
processing  services,  continues  to  be 
published  in  Appendix  C  of  Part  IV  of 
Volume  9  of  the  Foreign  Affairs  Manual. 
It  should  be  noted  that  pureuant  to  the 
authority  granted  the  E)eputy  Assistant 
Secretary,  the  Deputy  Assistant 
Secretary  may  determine  that  aliens 
resident  in  a  country  in  which  there  is 
more  than  one  consular  office 
processing  nonimmigrant  visas  may 
apply  for  nonimmigrant  visa  issuance  at 
a  designated  post  or  at  any  of  those  NIV 
processing  consular  offices  in  that 
country. 

Final  Rule 

As  the  amendments  to  the  regulation 
provide  a  benefit  to  aliens  by  facilitating 
the  visa  application  process,  the 
E)epartment  has  determined  that  it  is 
imnecessary  to  publish  a  proposed  rule 
or  to  solicit  comments  fit>m  the  public. 

This  final  rule  is  not  expectedto  have 
a  "significant  economic  impact"  on  a 
substantial  number  of  anall  entities, 
because  it  is  inapplicable.  This  rule 
imposes  no  reporting  or  recordkeeping 
action  from  the  public  requiring  the 
approval  of  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  requirements.  This  rule 
has  been  reviewed  as  required  by  E.O. 
12988  and  certified  to  be  in  compliance 
therewith.  This  rule  is  exempted  frxim 
E.O.  12866  but  has  been  reviewed  to 
ensure  consistency  therewith. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Applications,  Nonimmigrants, 
Passports  and  visas. 

In  view  of  the  foregoing,  title  22  of  the 
Code  of  Federal  Regulations  part  41  is 
amended  to  read  as  follows: 


PART  41— [AMENDED] 

1.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 

2.  Sec.  41.101  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

S41.101    Place  of  application. 

(a)  Application  for  regular  visa  made 
at  jurisdictional  consular  office  of 
alien 's  residence  or  physical  presence. 


(1)  An  alien  applying  for  a 
nonimmigrant  visa  dball  make 
application  at  a  consular  office  having 
jurisdiction  over  the  alien's  place  of 
residence,  or  if  the  alien  is  a  resident  of 
Taiwan,  at  the  American  Institute  in 
Taiwan,  unless — 

(i)  the  alien  is  physically  present  in 
the  United  States  and  is  entitled  to 
apply  for  issuance  or  reissuance  of  a 
visa  under  the  provisions  of  §  41.111(b); 
or 

(ii)  a  consular  office  having 
jurisdiction  over  the  area  in  which  the 
alien  is  physically  present  but  not 
resident  has  agreed,  as  a  matter  of 
discretion  or  at  the  direction  of  the 
Department,  to  accept  the  alien's 
application. 

(2)  The  Deputy  Assistant  Secretary  of 
State  to  the  Visa  Office  is  authorized  to 
designate  the  geographical  area  for 
which  each  consuJar  office  possesses 
jiuisdiction  to  process  nonimmigrant 
visa  applications. 

Dated:  October  11. 1996. 

Ruth  A.  Davis, 

Acting  Assistant  Secretary  for  Consular 
Affairs. 

(FR  Doc.  96-28185  Filed  10-31-96;  8:45  am) 

BaUNQ  COOE  47KMM-P 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademarit  Office 

37  CFR  Parts  1,5  and  10 
[Docket  No.  951006247-6255-02] 
RIN  0651-AA70 

Communications  With  the  Patent  and 
Trademartt  Office 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  is  amending  its  rules  of 
practice  to  specify  addresses  for  agency 
mail  to  expedite  mail  delivery,  define 
"Federal  holiday  within  the  District  of 
Columbia,"  clarify  and  simplify 
procedures  for  filing  papers  and  fees  by 
"Express  Mail,"  and  remove  certain 
exclusions  from  §  1.8(a)(2)(ii)  to  permit 
additional  trademark  documents  to  be 
considered  timely  filed  if  they  are 
mailed  or  transmitted  by  the  due  date 
and  in  compliance  with  §  1.8(a)(1). 
EFFECTIVE  DATE:  December  2, 1996. 

FOR  FURT>«R  INFORMATION  CONTACT: 
Lawrence  E.  Anderson  (for  patent- 
related  matters)  by  telephone  at  (703) 
305-9285,  by  electronic  mail  at 
landersoOuspto.gov,  or  by  mail  to  his 


attention  addressed  to  the  Assistant 
Commissioner  for  Patents.  Box  DAC, 
Washington,  DC  20231;  or  Nancy  L. 
Omelko  (for  trademark-related  mattera) 
by  telephone  at  (703)  308-8910, 
extension  39,  or  by  mail  marked  to  her 
attention  and  addressed  to  the  Assistant 
Commissioner  for  Trademarks,  2900 
Crystal  Drive,  Arlington,  Virginia 
22202-3513. 

SUPPLEMENTARY  INFORMATION:  In  a 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  at  57 
FR  55691  (November  2, 1995)  and  in  the 
Patent  and  Trademark  Office  Official 
Gazette  at  1180  Off.  Gaz.  Pat  Office  122 
(November  28, 1995),  the  Office 
proposed  to  change  addresses  for 
correspondence  with  the  Office  to 
reflect  the  creation  of  a  mailroom  site  at 
the  South  Tower  Building  for  processing 
most  trademark-related  mail;  to 
distinguish  correspondence  intended  for 
organizations  reporting  to  the  Assistant 
Commissioner  for  Patents  from  other 
correspondence;  to  add  a  separate 
mailing  address  in  the  Office  of  the 
Solicitor  for  disciplinary  matters;  and  to 
delete  the  requirement  for  a  certificate 
of  mailing  by  Express  Mail  from 
§  1.10(b). 

The  following  includes  a  discussion 
of  the  rules  being  changed,  the  reasons 
for  those  changes,  and  an  analysis  of  the 
comments  received  in  response  to  the 
Notice  of  Proposed  Rulemaking. 

General  Mailing  Addresses 

The  Office  will  now  have  three 
separate  general  mailing  addresses:  (1) 
Assistant  Commissioner  for  Patents  for 
correspondence  processed  by 
organizations  reporting  to  the  Assistant 
Commissioner  for  Patents,  except  for 
patent  documents  sent  to  the 
Assignment  Division  for  recordation 
and  requests  for  certified  and 
uncertified  copies  of  patent  documents, 
which  should  be  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks;  (2)  Assistant  Commissioner 
for  Trademarks  for  all  trademark-related 
mail,  except  for  trademark  documents 
sent  to  the  Assignment  Division  for 
recordation  and  requests  for  certified 
and  uncertified  copies  of  trademark 
docimients,  which  should  be  addressed 
to  the  Commissioner  of  Patents  and 
Trademarks;  and  (3)  Commissioner  of 
Patents  and  Trademarks  for  all  other 
correspondence.  In  addition,  there  will 
be  separate  mailing  addresses  in  the 
Office  of  the  Solicitor  for  certain 
disciplinary  matters  and  cases  involving 
pending  litigation.  These  addresses  are 
set  forth  and  discussed  below. 

Those  who  correspond  with  the  Office 
are  requested  to  use  separate  envelopes 
directed  to  the  different  areas. 


56440      Federal  Regiater  /  Vol.  61.  No.  213  /  Friday,  November  1,  1996  /  Rules  and  Regulations 


Patent-Related  Mail 

Section  1.1  is  amended  to  provide  for 
correspondence  which  is  processed  by 
organizations  reporting  to  the  Assistant 
Commissioner  for  Patents  to  be 
addressed  to  the  "Assistant 
Commissioner  for  Patents,  Washington, 
DC  20231."  The  0£Bce  first  announced 
the  new  address  for  patent-related  mail 
In  a  notice  entitled  "Change  of  Address 
for  Patent  Applications  and  Patent 
Related  Papers,"  published  in  the 
Patents  Official  Gazette  at  1 173  Off. 
Gaz.  Pat.  Office  13  (April  4. 1995). 

This  change  will  affect 
correspondence  such  as:  patent 
applications,  responses  to  notices  of 
informality,  requests  for  extension  of 
time,  notices  ol  appeal  to  the  Board  of 
Patent  Appeals  and  Interferences  (the 
Board),  briefs  in  support  of  an  appeal  to 
the  Board,  requests  for  oral  hearing 
before  the  Board,  extensions  of  term  of 
patent,  requests  for  reexamination, 
statutory  disclaimers,  certificates  of 
correction,  petitions  to  the 
Commissioner,  submission  of 
information  disclosure  statements, 
petitions  to  institute  a  public  use 
proceeding,  petitions  to  revive 
abandoned  patent  applications,  and 
other  correspondence  related  to  patent 
applications  and  patents  which  is 
processed  by  organizations  reporting  to 
the  Assistant  Conmiissioner  for  Patents. 
When  patent-related  dociunents  are 
filed  with  a  certificate  of  mailing, 
pursuant  to  $  1.8.  the  certificate  of 
mailing  should  be  completed  with  the 
new  address:  Assistant  Commissioner 
for  Patents.  Washington.  DC  20231. 

Unless  otherwise  specified, 
correspondence  not  processed  by 
organizations  reporting  to  the  Assistant 
Commissioner  for  Patents,  such  as 
communications  with  the  Board 
(excluding  Notices  of  Appeal  and 
appeal  briefs),  patent  services  including 
patent  copy  sales,  assignments,  requests 
for  lists  of  patents  and  SIRs  in  a 
subclass,  requests  for  the  status  of 
maintenance  fee  payments,  as  well  as 
{wtent  practitioner  enrollment  matters 
including  admission  to  examination, 
registration  to  practice,  certificates  of 
good  standing,  and  financial  service 
matters  including  establishing  a  deposit 
account  should  continue  to  be 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks,  Washington, 
DC  20231.  Documents  to  be  recorded 
with  the  Assignment  Division,  except 
those  filed  with  new  applications, 
should  be  addressed  to:  Box 
Assignment.  Commissioner  of  Patents 
and  Trademarks,  Washington,  DC 
20231.  Orders  for  certified  and 
uncertified  copies  of  Office  documents 


should  be  addressed  to:  Box  10. 
Commissioner  of  Patents  and 
Tndemariis,  Washington.  DC  20231. 

Special  Office  mall  boxes  as  currently 
listed  in  each  issue  of  the  Patents 
Official  Gazette  should  continue  to  be 
used  to  allow  forwarding  of  particular 
types  of  mail  to  the  appropriate  areas  as 
quickly  as  possible.  Use  of  special  box 
designations  will  fadUtate  the  Office's 
timely  and  accurate  identification  and 
processing  of  the  designated 
correspondence . 

Checks  should  continue  to  be  made 
payable  to  the  Commissioner  of  Patents 
and  Trademarks. 

Trademark-Related  Mail 

Moet  trademark-related  mall  should 
be  sent  directly  to  the  Trademark 
Operation  at:  Assistant  Commissioner 
for  Trademarks,  2900  Crystal  Drive, 
ArUngton,  Virginia  22202-3513.  When 
trademark-related  documents  are  filed 
with  a  certificate  of  mailing,  pursuant  to 
$  1.8,  the  certificate  of  mailing  should  be 
completed  with  the  new  address: 
Assistant  Commissioner  for  Trademarks, 
2900  Crystal  Drive.  Arlington,  Virginia 
22202-3513.  Use  of  the  correct  address 
will  avoid  processing  delays.  Trademark 
documents  to  be  recorded  with  the 
Assignment  Division,  except  those  filed 
with  new  applications,  should  be 
addressed  to:  Box  Assignment. 
Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C  20231. 
Orders  for  certified  and  uncertified 
copies  of  trademark  documents  should 
be  addressed  to:  Box  10,  Commissioner 
of  Patents  and  Trademarks,  Washington, 
D.C.  20231. 

The  Office  announced  the  new 
address  for  trademark-related  mail  in  a 
notice  entitled  "Change  of  Address  for 
Trademark  Applications  and  Trademark 
Related  Papers."  published  in  the 
Federal  Register  at  59  PR  29275  Qune 
6.  1994)  and  in  the  Trademarks  Official 
Gazetted  1163  Off.  Gaz.  Trademark 
Office  80  (June  28. 1994)  (republished  at 
U70Off.  Gaz.  Pat.  Office  303  (January 
3,  1995)). 

The  Office  will  continue  to  maintain 
the  special  box  designations  and  FEE/ 
NO  FEE  indicators  for  trademark  mail  as 
ciurently  listed  in  each  issue  of  the 
Trademarks  Official  Gazette.  Use  of  the 
boxes  is  encouraged,  to  expedite 
processing  of  incoming  mail. 

Checks  should  continue  to  be  made 
payable  to  the  Commissioner  of  Patents 
and  Trademarks. 

Mail  intended  for  the  Trademark  Trial 
and  Appeal  Board  should  be  addressed 
to:  Assistant  Commissioner  for 
Trademarks,  2900  Crystal  Drive. 
Arlington,  Virginia  22202-3513, 


including  BOX  TTAB/FEE  or  BOX 
TTAB/NO  FEE.  whichever  is  appUcable. 

Hand-Carried  Correspondence 

AU  correspondence  with  the  Office, 
except  for  commimications  relating  to 
pending  litigation  as  specified  in 
amended  §  l.l(a)(3)(i),  may  continue  to 
be  filed  directly  at  the  Attorney's 
Window  located  in  Room  1B03  of 
Crystal  Plaza  Building  2,  2011  South 
Clark  Place.  Arlington.  Virginia. 
Trademark-related  papen  may  also  be 
filed  at  the  "walk-up"  window  located 
on  the  third  floor  of  the  South  Tower 
Building,  2900  Crystal  Drive.  Arlington. 
Virginia.  Hand  delivery  of  trademark 
papera  and  fees  directly  to  the  South 
Tower  Building  is  recommended,  to 
expedite  processing. 

Trademark  Documents  Filed  with 
Certificates  of  Mailing  or  Transmission 
Under  §1.8 

The  Office  is  amending  §  1.8(a)(2)  to 
remove  the  exclusions  fisted  in 
§  1.8(a)(2)(ii)(B)  through  (F).  This  will 
permit  the  following  trademark 
documents  to  be  considered  timely  filed 
if  they  are  mailed  or  transmitted  by  the 
due  date  and  in  compliance  with 
§  1.8(a)(1):  (1)  affidavits  of  continued 
use  or  excusable  nonuse.  under  15 
U.S.C.  1058;  (2)  renewal  applications, 
under  15  U.S.C.  1059:  (3)  amendments 
to  allege  use,  imder  15  U.S.C.  1051(c): 
(4)  statements  of  use.  under  15  U.S.C 
1051(d)(1);  (5)  requests  for  extensions  of 
time  to  file  a  statement  of  use,  under  15 
U.S.C  1051(d)(2):  and  (6)  petitions  to 
cancel  registered  marks,  under  15  U.S.C. 
1064.  This  change  is  intended  to  make 
filing  easier  and  less  expensive  because 
a  slgnlficanUy  larger  nimiber  of 
documents  will  be  considered  timely 
filed  using  the  simpler,  less  expensive 
first  class  mailing  provisions  of  §  1.8. 

Section  2.165(a)(1).  dealing  with 
affidavits  of  use  or  excusable  non-use 
filed  under  Section  8  of  the  Trademark 
Act,  is  amended  by  deleting  the  last 
sentence  referencing  the  inapplicability 
of  certificates  of  mailing  provided  by 
S1.8. 

It  should  be  noted  that  §  1.6(d)|6), 
which  provides  that  correspondence 
other  than  notices  of  ex  ptarte  appeal 
may  not  be  transmitted  by  Eacsimile  to 
the  Trademark  Trial  and  Appeal  Board, 
will  not  change.  Thus,  while  a 
cancellation  petitioner  may  now  ensure 
timely  filing  with  the  certificate  of 
mailing  procedure  set  forth  in 
§  1.8(a)(1),  the  petitioner  may  not 
transmit  the  above-mentioned 
documents  directed  to  the  Trademark 
Trial  and  Appeal  Board  by  fax  or  ensure 
timely  filing  with  the  certificate  of 
facsimile  transmission- 
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Section  1.8(a)(2)(ii)(A).  which  states 
that  the  Certificate  of  Mailing  or 
Transmission  Procedure  does  not  apply 
to  the  filing  of  applications  for 
registration  of  marks,  will  not  change. 
The  filing  date  of  an  application  is 
considered  to  be  much  more  -critical 
than  the  filing  dates  of  the  papers 
accepted  under  §  1.8.  For  example,  in 
Trademark  applications,  the  granting  of 
a  filing  date  to  an  application 
potentially  establishes  a  date  of 
constructive  use  of  the  mark,  and  is  also 
critical  for  determining  whether  foreign 
priority  can  be  claimed  under  15  U.S.C. 
1126(d);  therefore,  entry  of  the  date  of 
deposit  by  a  disinterested  USPS 
employee  is  required. 

Express  Mail 

Section  1.10  is  being  amended  to 
simplify  and  clarify  the  procedures  for 
filing  correspondence  by  the  "Express 
Mail  Post  Office  to  Addressee"  (Express 
Mail)  service  of  the  United  States  Postal 
Service  (USPS),  by  deleting  the 
requirement  for  a  Certificate  of  Mailing 
by  Express  Mall. 

Section  1.10  was  promulgated  to 
implement  35  U.S.C.  21.  under  which 
the  Commissioner  may  "by  rule 
prescribe  that  any  paper  or  fee  reqiiired 
to  be  filed  in  the  Patent  and  Trademark 
Office  will  be  considered  filed  in  the 
Office  on  the  date  on  which  it  was 
deposited  with  the  United  States  Postal 
Service." 

Under  the  prior  rule,  the  filer  was 
required  to  include  a  Certificate  of 
Mailing  by  Express  Mail,  certifying  the 
date  of  deposit  as  Express  Mail.  Papers 
which  did  not  include  this  certificate,  or 
wjxich  included  a  certificate  that  did  not 
meet  the  requirements  of  the  rule,  were 
given  a  filing  date  as  of  the  date 
received  in  tiie  Office  rather  than  the 
date  of  deposit  as  Express  Mall.  The  lost 
filing  date  for  a  significant  nimiber  of 
these  pap«s  resulted  in  the  loss  of 
substantive  rights.  In  light  of  the 
problematic  nature  of  the  requirement 
for  a  Certificate  of  Mailing  by  Express 
Mall  and  its  apparent  redundancy  in 
purpose,  inasmuch  as  the  date  of 
deposit  has  already  been  entered  by  a 
disinterested  third  party,  the  Office  has 
deleted  this  requirement  from  §  1.10(b). 

Under  the  new  rule,  Office  personnel 
will  routinely  look  to  the  Express  Mail 
mailing  label,  and  stamp  the  "date-in" 
or  other  official  USPS  notation  as  the 
filing  date  of  the  correspondence.  If  the 
USPS  deposit  date  cannot  be 
determined,  the  correspondence  will  be 
accorded  the  date  of  receipt  in  the 
Office  as  the  filing  date. 

Section  1.10(b),  as  amended,  provides 
that  the  Express  Mail  mailing  label 
number  should  be  placed  on 


corresi>ondenoe  filed  by  Express  Mall 
imder  §  1.10  prior  to  the  original 
mailing.  Correspondence  actually 
received  by  the  Office  will  not  be  denied 
a  filing  date  as  of  the  date  of  deposit 
with  the  USPS  because  the  Express  Mail 
mailing  label  number  was  not  placed 
thereon  prior  to  its  original  mailing. 
However,  the  absence  of  the  numfa«r  of 
the  Express  Mail  mailing  label  will 
preclude  a  party  irom  obtainli^  relief  on 
petition,  imder  §  1.10  (c)  throv^  (e). 

Section  1.10(b)  also  provides  that 
correspondence  should  be  deposited 
directly  with  an  employee  of  the  USPS 
to  ensure  that  the  person  depositing  the 
correspondence  receives  a  legible  copy 
of  the  Express  Mail  mailing  label  witii 
the  "date-in"  clearly  marked,  and  that 
pereons  dealing  indirectly  with  the 
employees  of  the  USPS  (such  as  by 
deposit  in  an  Express  Mail  drop  box)  do 
so  at  the  risk  of  not  receiving  a  copy  of 
the  Express  Mail  mailing  label  with  the 
desired  "date-in"  clearly  marked. 

Sections  1.10(c)  through  1.10(e)  set 
forth  procedures  for  petitioning  the 
Commissioner  to  accord  a  filing  date  as 
of  the  date  of  deposit  as  Express  Mail. 
Section  1, 10(c)  applies  where  there  is  a 
discrepancy  between  the  filing  date 
accorded  by  the  Office  and  the  "date-in" 
or  other  official  notation  entered  by  the 
USPS  on  the  Express  Mall  mailing  label; 
§  1.10(d)  applies  where  the  "date-in"  is 
incorrectly  entered  by  the  USPS;  and 
§  1.10(e)  applies  where  correspondence 
deposited  with  the  USPS  as  Express 
Mall  is  not  received  by  the  Office. 

Miscellaneous  Changes 

Sections  1.3  and  5.33  are  also  being 
amended  to  change  "communications" 
to  "correspondence,"  and  for 
consistency  with  §§  1.1, 1.6,  and  1.8. 

Section  1.6(a)(2)  is  amended  to 
provide  that  correspondence  deposited 
as  Express  Mail  in  accordance  with 
§  1.10  will  be  considered  filed  on  the 
date  of  its  deposit,  regardless  of  whether 
that  date  is  a  Saturday,  Sunday  or 
Federal  holiday  within  the  District  of 
Columbia. 

Section  1.9  is  amended  to  add  a 
definition  of  a  "Federal  holiday  within 
the  District  of  Columbia"  to  include  an 
official  closing  of  the  Office. 

Since  the  certificate  of  mailing  by 
Express  Mall  is  no  longer  a  requirement 
of  §  1.10,  the  provisions  of  Part  10 
relating  to  misconduct  have  been 
amended  to  delete  reference  to  this 
requirement. 

Discussion  of  Specific  Rules 

The  heading  of  §  1.1  is  amended  to 
state  that  the  section  contains  the 
addresses  for  correspondence  to  the 
Patent  tmd  Trademark  Office. 


Section  1.1  is  amended  to  set  out  all 
pertinent  Office  mailing  addresses  in 
paragraph  (a)  and  in  added  paragraphs 
(a)(1),  (a)(2),  and  (a)(3).  The  remaining 
paragraphs  of  §  1.1  contain  directions 
for  using  box  designations  rather  than 
addresses.  Paragraph  (a)(1)  sets  forth  the 
new  mailing  address  to  which  most 
patent-related  documents  should  be 
sent.  Paragraph  (a)(2)  sets  forth  the  new 
mailing  address  to  which  most 
trademark-related  documents  should  be 
sent.  It  is  noted  that  correspondence  not 
addressed  according  to  (a)(1)  and  (a)(2). 
but  sent  instead  to  the  Commissioner  of 
Patents  and  Trademarks,  will  not  be 
refused  consideration  but  may  be 
delayed  in  processing.  The  Solicitor's 
mailing  address,  formeriy  set  out  in 
paragraph  (g)  of  the  section,  is  moved  to 
a  new  paragraph  (a)(3).  Paragraph  1.1(g) 
is  removed  and  reserved. 

Sections  1.1  and  1.3  are  amended  so 
that  the  word  "communications"  is 
changed  to  "correspondence." 

Section  1.5(a)  is  amended  by 
removing  the  requirement  that  the 
words  "PATENT  APPUCATION" 
appear  on  letters  concerning  patent 
applications.  The  remainder  of  the 
section  remains  linchanged. 

Section  1.6(a)(1)  is  amended  to  add 
the  sentence  "[t]he  Patent  and 
Trademark  Office  is  not  open  for  the 
filing  of  correspondence  on  any  day  that 
Is  a  Satiirday,  Sunday  or  Federal 
hoUday  within  the  District  of 
Columbia."  In  addition,  §  1.6(a)(1)  is 
further  amended  to  add  the  phrase 
"[e]xcept  for  correspondence 
transmitted  by  facsimile  as  provided  for 
in  paragraph  (a)(3)  of  this  section"  to  the 
beginning  of  the  sentence  "(njo 
correspondence  is  received  in  the  Patent 
and  Trademark  Office  on  Saturdays, 
Sundays  or  Federal  holidays  within  the 
District  of  Columbia."  Since  the  Office 
may  "receive"  a  facsimile  transmission 
under  §  1.6(a)(3]  on  a  Saturday,  Sunday 
or  Federal  holiday  within  the  District  of 
Columbia,  §  1.6(a)(1)  is  amended  to  add 
the  phrase  "(e]xcept  for  correspondence 
transmitted  by  facsimile  as  provided  for 
in  paragraph  (a)(3)  of  this  section"  for 
clarity  and  consistency  with  §  1.6(a)(3). 
In  addition,  §  1.6(a)(1)  is  amended  to 
begin  with  the  sentence  "[t]he  Patent 
and  Trademark  Office  is  not  open  for 
the  filing  of  correspondence  on  any  day 
that  is  a  Saturday,  Sunday  or  Federal 
holiday  within  the  District  of  Columbia" 
to  clarify  that  any  day  that  is  a  Saturday, 
Sunday  or  Federal  holiday  within  the 
District  of  Columbia  is  a  day  that  the 
Patent  and  Trademark  Office  is  not  open 
for  the  filing  of  applications  within  the 
meaning  of  Article  4(C)(3)  of  the  Paris 
Convention. 
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Section  1.6(a)(2)  is  amended  to  delete 
the  phrase  "unless  the  date  of  deposit  is 
a  Saturday,  Sunday  or  Federal  holiday 
within  the  District  of  Columbia  in 
which  case  the  date  stamped  mil  be  the 
succeeding  day  which  is  not  a  Saturday, 
Sunday  or  Federal  holiday  within  the 
CHstrict  of  Columbia."  Thus,  8 1.6(a)(1) 
will  provide  that  the  Office  is  not  open 
for  the  filing  of  correspondence  on  any 
day  that  is  a  Satiuday.  Sunday  or 
Federal  holiday  within  the  District  of 
Columbia,  but  that  correspondence 
deposited  as  Express  Mail  with  the 
USPS  in  accordance  with  §  1.10  will  be 
considered  filed  on  the  date  of  its 
deposit,  regardless  of  whether  that  date 
is  a  Saturday,  Sunday  or  Federal 
hohday  within  the  District  of  Columbia 
(under  35  U.S.C  21(b)  or  §  1.7). 

Section  1.8(a)(l)(i)(A)  is  revised  to 
state  that  papers  and  fees  must  be 
addressed  as  set  out  in  §  1.1(a).  For  the 
purposes  of  l.B(a)(l)(i)(A).  first  class 
mail  is  interpreted  as  including 
"Express  Mail"  and  "Priority  Mail" 
deposited  with  the  USPS. 

Section  1.8(a)(2)(ii)  is  revised  to 
remove  and  reserve  paragraphs 
(a)(2)(ii)(B)  through  (a)(2)(ii)(F).  This 
will  permit  the  following  items  to  be 
filed  in  accordance  with  the  procedures 
set  forth  in  §  1.8(a):  (1)  an  affidavit  of 
continued  use  or  excusable  nonuse 
under  section  8  (a)  or  (b)  or  section  12(c) 
of  the  Trademark  Act,  15  U.S.C.  1058(a). 
1058(b),  1062(c);  (2)  an  application  for 
renewal  of  a  registration  under  section 
9  of  the  Trademark  Act,  15  U.S.C.  1059; 
(3)  a  petition  to  cancel  a  registration  of 
a  mark  under  section  14.  subsection  (1) 
or  (2)  of  the  Trademark  Act,  15  U.S.C. 
1064;  (4)  in  an  application  under  section 
1(b)  of  the  Trademark  Act,  15  U.S.C. 
1051(b).  an  amendment  to  allege  use  in 
commerce  under  section  1(c)  of  the 
Trademark  Act.  15  U.S.C.  1051(c),  or  a 
statement  of  use  under  section  1(d)(1)  of 
the  Trademark  Act.  15  U  S.C. 
1051(d)(1);  and  (5)  in  an  application 
under  section  1(b)  of  the  Trademark  Act. 
15  use.  1051(b).  a  request  under 
section  1(d)(2)  of  the  Trademark  Act.  15 
U.S.C.  1051(d)(2),  for  an  extension  of 
time  to  file  a  statement  of  use  under 
section  1(d)(1)  of  the  Trademark  Act,  15 
U.S.C.  1051(d)(1). 

Section  1.9  is  amended  to  add  a 
definition  of  "Federal  hohday  within 
the  District  of  Columbia"  to  include  an 
official  closing  of  the  Office.  When  the 
entire  Patent  and  Trademark  Office  is 
officially  closed  for  business  for  an 
entire  day.  for  reasons  due  to  adverse 
weather  or  other  causes,  the  Office  will 
consider  each  such  day  a  "Federal 
holiday  within  the  District  of  Columbia" 
under  35  U  S.C.  21   Any  action  or  fee 
due  on  such  a  day  may  be  taken,  or  fee 


paid,  on  the  next  succeeding  business 
day  the  Office  is  open. 

This  provision  implements  existing 
policy.  In  the  past,  the  Office  has 
published  notices  concemijag- 
unscheduled  closings,  stating  that 
correspondence  due  on  the  date  of  the 
unscheduled  closing  would  be  deemed 
timely  if  filed  on  the  next  succeeding 
business  day  that  the  Office  is  open. 
See.  e.g.,  "Qosing  of  Patent  and 
Trademark  Office  on  Thursday.  January 
20.  1994  and  Friday,  February  11. 1994" 
published  in  the  Patent  Official  Gazette 
at  1161  Off.  Gaz.  Pat.  Office  12  (April 
5, 1994)  (republished  at  1170  Off.  Gaz. 
Pat.  Office  8  Uanuary  3,  1995))  and 
"Filing  of  Papers  Ehiring  Unschedided 
Closings  of  the  Patent  and  Trademark 
Office"  published  in  the  Patent  Official 
Gazette  at  1097  Off.  Gaz.  Pat.  Office  53 
(December  20. 1988)  (republished  at 
moOff.  Gaz.  Pat.  Office  8  (January  3. 
1995)). 

Other  legal  holidays  within  the 
District  of  Columbia  are  New  Year's  Day 
(January  1),  Martin  Luther  King,  Jr.'s 
Birthday  (third  Monday  in  January). 
Presidential  Inauguration  Day. 
Washington's  Birthday  (third  Monday  in 
February),  Memorial  Day  (last  Monday 
in  May),  Independence  Day  (July  4), 
Labor  Day  (fij3t  Monday  in  September), 
Columbus  Day  (second  Monday  in 
October),  Veterans  Day  (November  11), 
Thanksgiving  Day  (fourth  Thursday  in 
November)  and  Christmas  Day 
(December  25). 

The  title  of  §  1.10  is  revised  to:  (1) 
change  "papers  and  fees"  to 
"correspondence"  and  (2)  remove  the 
reference  to  a  "certificate."  These 
changes  are  for  consistency  with  the 
amendment  to  §  1.10  in  this  final 
rulemaking. 

Section  1.10(a)  is  amended  to  provide 
that:  (1)  any  correspondence  received  by 
the  Office  that  was  delivered  by  the 
"Express  Mail  Post  Office  to  Addressee" 
(Express  Mail)  service  of  the  USPS  will 
be  considered  filed  in  the  Office  on  the 
date  of  deposit  with  the  USPS.  (2)  the 
date  of  deposit  with  the  USPS  is  the 
"date-in"  or  other  official  USPS 
notation  on  the  Express  Mail  mailing 
label,  and  (3)  if  the  USPS  deposit  date 
cannot  be  determined,  the 
correspondence  will  be  accorded  a  filing 
date  as  of  the  date  of  receipt  in  the 
Office. 

The  date  of  deposit  or  mailing  with 
the  USPS  is  defined  by  the  USPS  as:  (1) 
For  correspondence  that  is  paid  for  at 
the  time  of  deposit — the  date  the 
correspondence  is  presented  and 
accepted  for  Express  Mail  delivery  at 
designated  post  offices,  branches,  or 
stations,  and  (2)  For  correspondence 
that  is  prepaid  (i.e..  with  a  cotnpleted 


mailing  label  and  postage  affixed)— the 
date  the  prepaid  carrespcmdence  is 
accepted  by  the  USPS  collection 
employees  or  the  USPS  pickup  service. 
USPS  Domestic  Mail  Manual  (DMM)  49, 
at  I>-38  (Sept.  1. 1995). 

Section  1.10(b)  is  amended  by 
deleting  the  requirement  for  a  certificate 
of  mailing  by  Express  Mail.  As 
amended,  §  l.lD(b)  provides  that  the 
number  of  the  Express  Mail  mailing 
label  should  be  placed  on  each  piece  of 
correspondence  prior  to  the  original 
mailing.  Correspondence  that  is  actually 
received  by  the  Office  will  not  be  denied 
a  filing  date  as  of  the  date  of  deposit 
because  the  number  of  the  Express  Mail 
mailing  label  was  not  placed  thereon 
prior  to  the  original  mailing.  However, 
if  the  number  of  the  mailing  label  did 
not  appear  on  the  correspondence  as 
originally  filed,  relief  will  not  be 
granted  on  petition  under  §§  1.10(c) 
through  (e),  even  if  the  party  who  filed 
the  correspondence  satisfies  the  other 
requirements  of  §  1.10(c),  §  1.10(d)  or 
§  1.10(e). 

Sinra-the  filing  of  correspondence 
unde/^  1.10  without  the  number  of  the 
Express  Mail  mailing  label  thereon  is  an 
oversight  that  can  be  avoided  by  the 
exercise  of  reasonable  care,  reouests  for 
waiver  of  this  requirement  will  not  be 
granted  on  petition.  A  party's 
inadvertent  failure  to  comply  with  the 
requirements  of  a  rule  is  not  deemed  to 
be  an  extraordinary  situation  that  would 
warrant  waiver  of  a  rule  under  §§  1.183, 
2.146(a)(S)  or  2.148,  nor  is  such  an 
inadvertent  omission  considered  to  be 
an  "unavoidable  delay,"  within  the 
meaning  of  15  U.S.C.  1062(b).  35  U.S.C. 
133,  §  1.137(a)  or  §  2.66(a).  See 
Honigsbaum  v.  Lehman.  903  F.  Supp.  8, 
37  USPQ2d  1799  (D.D.C.  1995) 
(Commissioner  did  not  abuse  his 
discretion  in  refusing  to  waive 
requirements  of  §  1.10(c)  in  order  to 
grant  fiUng  date  to  patent  application, 
where  applicant  failed  to  produce 
Express  Mail  customer  receipt  or  any 
other  evidence  that  application  was 
actually  deposited  with  USPS  as 
Express  Mail);  Nitto  Chemical  Industry. 
Co..  Ltd.  V.  Comer.  No.  93-1378,  1994 
U.S.  Dist.  LEXIS  19211,  at  "13-14 
(D.D.C.  Mar.  7, 1994)  (Commissioner's 
refusal  to  waive  requirements  of  §  1.10 
in  order  to  grant  priority  filing  date  to 
patent  appUcation  not  arbitrary  and 
capricious,  because  failure  to  comply 
with  the  requirements  of  §  1.10  is  an 
"avoidable"  oversight  that  could  have 
been  prevented  by  the  exercise  of 
ordinary  care  or  diligence,  and  thus  not 
an  extraordinary  situation  under 
§  1.183);  Vincent  v.  Mossinghoff.  230 
USPQ621  (D.D.C.  1985) 
(Misunderstanding  of  §  1.8  not 
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unavoidable  delay  in  responding  to 
Office  Action);  Gustafson  v.  Stmnge, 
227  USPQ  174  (Comm'r  Pats.  1985) 
(Counsel's  unawareness  of  §  1.8  not 
extraordinary  situation  warranting 
waiver  of  a  rule);  In  re  Chicago 
Historical  Antique  Automobile  Museum, 
Inc.,  197  USPQ  289  (Comm'r  Pats.  1978) 
(Since  certificate  of  mailing  procedure 
under  §  1.8  was  available  to  petitioner, 
lateness  due  to  mail  delay  not  deemed 
to  be  extraordinary  situation). 

Section  1.10(b)  further  provides  that 
correspondence  should  be  deposited 
directly  with  an  employee  of  the  USPS 
to  ensure  that  the  person  depositing  the 
correspondence  receives  a  legible  copy 
of  the  Express  Mail  mailing  label  with 
the  "date-in"  clearly  marked,  and  that 
persons  dealing  indirectly  with  the 
employees  of  the  USPS  (such  as  by 
depositing  correspondence  in  an 
Express  Mail  drop  box)  do  so  at  the  risk 
of  not  receiving  a  copy  of  the  Express 
Mail  mailing  label  with  the  desired 
"date-in"  clearly  marked.  On  petition, 
the  failure  to  obtain  an  Express  Mail 
mailing  label  with  the  "date-in"  clearly 
marked  will  be  considered  an  omission 
that  could  have  been  avoided  by  the 
exercise  of  due  care,  as  discussed  above. 

Sections  1.10(c)  through  1.10(e)  set 
forth  procedures  for  petitioning  the 
Commissioner  to  accord  a  filing  date  as 
of  the  date  of  deposit  as  Express  Mail. 
Such  petitions  are  filed  imder  §  1.181 
for  patent  correspondence  and  §  2.146 
for  trademark  correspondence.  Section 
1.10(c)  sets  forth  procedures  for  filing  a 
petition  to  the  Commissioner  for  a  filing 
date  as  of  the  date  of  deposit  with  the 
USPS,  where  there  is  a  discrepancy 
between  the  filing  date  initially 
accorded  by  the  Office  and  the  "date-in" 
entered  by  the  USPS.  Such  a  petition 
should:  (1)  be  filed  promptly  after  the 
person  becomes  aware  that  the  Office 
has  accorded,  or  will  accord,  a  filing 
date  other  than  the  USPS  deposit  date. 
(2)  include  a  showing  that  the  number 
of  the  Express  Mail  mailing  label  was 
placed  on  each  piece  of  correspondence 
prior  to  the  original  mailing,  and  (3) 
include  a  true  copy  of  the  Express  Mail 
mailing  label  showing  the  "date-in"  or 
other  official  notation  by  the  USPS. 

Section  1.10(d)  sets  forth  procedures 
for  filing  a  petition  to  the  Conunissioner 
to  accord  a  filing  date  as  of  the  actual 
date  of  deposit  with  the  USPS,  where 
the  "date-in"  or  other  official  notation  is 
incorrectly  entered  by  the  USPS.  Such 
a  petition  should:  (1)  be  filed  promptly 
after  the  person  becomes  aware  that  the 
Office  has  accorded,  or  will  accord,  a 
filing  date  based  upon  an  incorrect  entry 
by  the  USPS,  (2)  include  a  showing  that 
the  number  of  the  Express  Mail  mailing 
label  was  placed  on  each  piece  of 


correspondence  prior  to  the  original 
mailing,  and  (3)  include  a  lowing  that 
the  correspondence  was  deposited  as 
Express  Mail  prior  to  the  last  scheduled 
pickup  on  the  requested  filing  date.  The 
showing  under  Section  1.10(d)  must  be 
corroborated  by  (1)  evidence  from  the 
USPS,  or  (2)  evidence  that  came  into 
being  after  deposit  and  within  one 
business  day  of  the  deposit  of  the 
correspondence  as  Express  Mail. 
Evidence  that  came  into  being  within 
one  day  after  the  deposit  of  the 
correspondence  as  Express  Mail  may  be 
in  the  form  of  a  log  book  which  contains 
information  such  as  the  Express  Mail 
number;  the  application  number, 
attorney  docket  number  or  other  such 
file  identification  number;  the  place, 
date  and  time  of  deposit;  the  time  of  the 
last  scheduled  pick-up  for  that  date  and 
place  0.'  deposit;  the  depositor's  initials 
or  signature;  and  the  date  and  time  of 
entry  in  the  log.  Any  statement 
subinitted  in  support  of  such  a  showing 
must  be  verified  if  made  by  a  person 
other  than  an  employee  of  the  USPS  or 
a  practitioner  as  defined  in  §  lO.l(r)  of 
this  chapter. 

The  reason  the  Office  considers 
correspondence  to  have  been  filed  as  of 
the  date  of  deposit  as  Express  Mail  is 
that  this  date  has  been  verified  by  a 
disinterested  USPS  employee,  through 
the  insertion  of  a  "date-in."  or  other 
official  USPS  notation,  on  the  Express 
Mail  mailing  label.  Due  to  the 
questionable  reliabiUty  of  evidence  from 
a  party  other  than  the  USPS  that  did  not 
come  into  being  contemporaneously 
with  the  deposit  of  the  correspondence 
with  the  USPS,  §  1.10(d)  specifically 
requires  that  any  petition  imder 
§  1.10(d)  be  corroborated  either  by 
evidence  from  the  USPS,  or  by  evidence 
that  came  into  being  after  deposit  and 
within  one  business  day  after  the 
deposit  of  the  correspondence  as 
Express  Mail.  A  petition  alleging  that 
the  USPS  erred  in  entering  the  "date-in" 
will  be  denied  if  it  is  supported  only  by 
evidence  (other  than  from  the  USPS) 
which  was:  (1)  created  prior  to  the 
deposit  of  the  correspondence  as 
Express  Mail  with  the  USPS  (e.g.,  an 
application  transmittal  cover  letter,  or  a 
client  letter  prepared  prior  to  the 
deposit  of  the  correspondence),  or  (2) 
created  more  than  one  business  day 
after  the  deposit  of  the  correspondence 
as  Express  Mail  (e.g.,  an  affidavit  or 
declaration  prepared  more  than  one 
business  day  after  the  correspondence 
was  deposited  with  the  USPS  as  Express 
Mail).  On  the  other  hand,  a  notation  in 
a  log  book,  entered  by  the  person  who 
deposited  the  correspondence  as 
Express  Mail  within  one  business  day 


after  such  deposit,  setting  forth  the 
items  indicated  above  would  be  deemed 
on  petition  to  be  an  adequate  showing 
of  the  date  of  deoosit  under  §  1.10(d)(3). 

Section  1.10(d)(3)  further  provides 
that  a  party  must  show  that 
correspondence  was  deposited  as 
Express  Mail  before  the  last  scheduled 
pickup  on  the  requested  filing  date  in 
order  to  obtain  a  filing  date  as  of  that 
date.  Tliis  incorporates  existing  practice, 
as  set  forth  in  the  Manual  of  Patent 
Examining  Procedure  (6th  ed.,  January, 
1995)  §  513,  and  Trademark  Manual  of 
Examining  Procedure  (2nd  ed..  May, 
1993)  §  702.02(e)  into  the  rule. 

Section  1.10(e)  sets  forth  procedures 
for  filing  a  petition  to  the  Commissioner 
to  accord  a  filing  date  as  of  the  date  of 
deposit  with  the  USPS,  where 
correspondence  deposited  as  Express 
Mail  is  never  received  by  the  Office. 
Such  a  petition  should:  (1)  be  filed 
promptly  after  the  person  becomes 
aware  thiat  the  Office  has  no  evidence  of 
receipt  of  the  correspondence,  (2) 
include  a  showing  that  the  number  of 
the  Express  Mail  mailing  label  was 
placed  on  each  piece  of  correspondence 
prior  to  the  ori^nal  mailing,  (3)  include 
a  true  copy  of  the  originally  deposited 
correspondence  showing  the  number  of 
the  Express  Mail  mailing  label  thereon, 
a  copy  of  any  returned  postcard  receipt, 
a  copy  of  the  Express  Mail  mailing  label 
showing  the  "date-in"  or  other  official 
notation  entered  by  the  USPS,  and  (4) 
include  a  statement,  signed  by  the 
person  who  deposited  the  docimients  as 
Express  Mail  with  the  USPS,  setting 
forth  the  date  and  time  of  deposit,  and 
declaring  that  the  copies  of  the 
correspondence,  Express  Mail  mailing 
label,  and  retiuned  postcard  receipt 
accompanying  the  petition  are  true 
copies  of  the  correspondence,  mailing 
label  and  returned  postcard  receipt 
originally  mailed  or  received.  Any 
statement  in  support  of  a  petition  imder 
§  1.10(e)  must  he  verified  if  made  by  a 
person  other  than  a  practitioner  as 
defined  in  §  10.1  (r)  of  this  chapter. 

Section  1.10(e)  provides  for  the  filing 
of  a  petition  to  accord  correspondence 
a  filing  date  as  of  the  date  of  deposit 
with  the  USPS  as  Express  Mail  only 
where  the  correspondence  was  mailed 
with  sufficient  postage  and  addressed  as 
set  out  in  §  1.1(a).  There  is  no 
corresponding  provision  that 
correspondence  be  properly  addressed 
and  mailed  with  sufficient  postage  in 
§§  1.10(a),  (c)  and  (d),  because  these 
sections  apply  only  to  correspondence 
that  is  actually  received  by  the  Office. 
Correspondence  mat  led  by  Express  Mail 
hm  IS  ortually  ner.vr/ved  by  the  Office 
will  not  oe  denied  ^  filing  date  as  of  the 
date  of  deposit  -is  itxpress  Mail  sunply 
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because  tbe  correspondence  was  not 
mailed  witb  sufficient  postage  or  not 
addressed  as  set  out  in  §  1.1(a). 

Section  1.10(e)(3)  provides  tbat  if  the 
requested  filing  date  is  a  date  other  than 
the  "date-in"  on  the  Express  Mail 
mailing  label,  the  petition  should 
include  a  showing  under  $  1.10(d)(3).  as 
discussed  above,  that  the 
correspondence  was  deposited  as 
Express  Mail  before  the  last  scheduled 
pickup  on  the  requested  filing  date  in 
order  to  obtain  a  filing  date  as  of  that 
date. 

Section  1.10(f)  provides  that  the 
Office  may  require  additicmal  evidence 
to  determine  whether  the 
correspondence  was  deposited  as 
Express  Mail  with  the  USPS  on  the  date 
in  question. 

Section  2.165(a)(1).  dealing  with 
affidavits  of  use  or  excusable  non-use 
filed  under  Section  8  of  the  Trademark 
Act.  is  amended  by  deleting  the  last 
sentence  referencing  the  inapplicability 
of  certificates  of  mailing  provided  by 
§1.8. 

Section  5.33  (entitled 
"Correspondence")  is  amended  to 
change  the  correspondence  address  to 
"Assistant  Commissioner  for  Patents 
(Attention:  Licensing  and  Review). 
Washington.  D.C.  20231." 

Section  10.23(c)(9)  is  revised  to  reflect 
the  fact  that  the  certificate  of  mailing  by 
Express  Mail  is  no  longer  a  requirement 
of  §1.10. 

Rasponae  to  Cmnmanta  on  the  Roles 

The  comments  received  in  response  to 
the  notice  of  proposed  rulemaking  have 
been  given  careful  consideration  and  a 
number  of  the  suggested  modifications 
have  been  adopted.  The  comments  and 
responses  are  discussed  below. 

Comment  1 .  One  comment  suggested 
that  the  Office  return  to  a  single  mailing 
address. 

Response:  Addressing  correspondence 
to  specific  areas  within  the  agency,  in 
accordance  with  §  1.1,  reduces  the 
amoimt  of  sorting  required.  Except  as 
set  out  in  §  l.l(a)(3)(iv).  mail  will  be 
delivered  within  the  Office  regardless  of 
how  it  is  addressed.  Nevertheless,  use  of 
a  specific  address  should  produce  faster 
results  for  correspondents  and  savings 
to  the  Office  in  terms  of  reduced  time 
and  cost.  The  suggestion  to  address  mail 
to  a  single  mailing  address  %vill  not  be 
adopted. 

Comment  2:  Three  comments 
requested  a  clarification  of  the  reference 
to  "organizations  reporting  to  the 
Assistant  Commissioner  for  Patents"  in 
§  1.1(a)(1).  suggested  that  each 
organization  be  identified,  and  noted 
that  the  change  of  address  from 
"Commissioner  of  Patents  and 


Trademarks"  to  "Assistant 
Commissioner  for  Patents"  is  confusing. 

Response:  Section  1.1(a)(1)  has  not 
been  amended  to  list  "organizations 
reporting  to  the  Assistant  Commissioner 
for  Patents."  The  vast  majority  of  mail 
to  be  addressed  to  the  Assistant 
Commissioner  is  intended  for  the 
Examining  Groups.  Furthermore,  once  a 
list  of  organizations  is  established  in  the 
rule,  amendment  to  such  a  list  would 
require  implementation  of  a  rule 
change.  However,  a  list  of  papera  that 
should  be  addressed  to  the  Assistant 
Commissioner  for  Patents  appears  under 
the  heading  "Patent-Related  Mail"  in 
the  Supplementary  Infonnation  section. 

Comment  3:  Two  comments  requested 
clarification  concerning  how  a  new 
application  incorrectly  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks.  Washington.  D.C.  20231. 
will  be  treated.  Two  comments  opposed 
the  address  change  in  §1.1,  if  the 
benefit  of  obtaining  a  Sling  date  is 
conditioned  upon  the  correspondence 
address  being  addressed  correctly. 

Response:  Except  for  certain  mail 
addressed  incorrectly  to  the  Office  of 
the  Solicitor,  there  will  be  no  penalty 
for  addressing  a  document  to  the  wrong 
area  within  the  Office,  as  long  as  one  of 
the  approved  addresses  is  used.  Use  of 
the  specific  addresses  listed  within  §  1.1 
is  strongly  encouraged  because  it  will 
facilitate  the  process  both  for  the  Office 
and  the  filer.  Accordingly,  a  new 
application  incorrectly  addressed  to  the 
Commissioner  will  be  treated  the  same 
as  if  the  application  was  addressed  to 
the  specific  Assistant  Commissioner. 

Comment  4:  One  comment  supported 
the  separate  mailing  addresses  for  mail 
directed  to  the  Assistant  Commissioner 
for  Patents,  Assistant  Commissioner  for 
Trademarks,  Solicitor  and  the 
Commissioner,  but  viewed  the  practice 
under  §  1.1(a)(3)  with  respect  to 
correspondence  to  the  Office  of  the 
Solicitor  as  a  penalty  for  correspondents 
who  misaddress  mail. 

Response:  While  the  language  in  the 
propoised  rule  was  based  on  the  existing 
rule.  37  CFR  1.1(g)  (1996).  which  has 
been  in  effect  since  1988,  §  l(a)(3)(iv) 
has  been  reworded  in  the  final  rule  to 
state  that  improperly  addressed 
correspondence  "may  be  retiimed." 
This  language  better  represents  the 
intent  of  the  rule.  The  Post  Office  boxes 
are  located  off-site  and  mail  to  these 
boxes  is  handled  directly  by  the  Office 
of  the  Solicitor.  The  Office  of  the 
Sohcitor  cannot  handle  large  volumes  of 
mail  from  users  who  choose  not  to 
follow  Office  mailing  rules. 

Comment  5:  One  comment  requested 
clarification  on  the  distinction  between 
§  l.l(a]  which  states  that  mail  "must"  be 


addressed  to  the  Assistant 
Commissioner  for  Patents  and  §  1.1(a)(1) 
which  states  that  mail  "should"  be 
addressed  to  the  Assistant 
Commissioner  for  Patents,  if  any. 

Response:  Tbe  language  of  1.1(a)  has 
been  amended  to  indicate  that  all 
correspondence  must  be  addressed 
either  to  the  "Commissioner  of  Patents 
and  Trademarks,  Washington.  D.C. 
20231"  or  to  specific  areas  within  the 
Office  as  set  out  fax  paragraphs  (a)(1),  (2) 
and  (3)  of  §1.1. 

Conunent  6:  One  comment  Questioned 
why  it  is  now  merely  permissible  to 
identify  a  patent  application  by  its  serial 
number  and  filing  diate  whereas  such 
information  was  previously  mandatory. 

Response:  The  only  change  to  §  1.5  is 
the  elimination  of  the  requiremrait  to 
include  the  words  "PATENT 
APPLICATION"  on  letten  concerning 
patent  applications.  Section  1.5  both 
before  and  alter  the  proposed 
amendment  provides  that  "[w]hen  a 
letter  .  .  .  concerns  a  previously  filed 
application  for  a  patent,  it  must  identify 
on  the  top  page  in  a  conspicuous 
location,  the  application  number 
(consisting  of  the  series  code  and  the 
serial  number;  e.g..  07/123.456)  or  the 
serial  number  and  filing  date  assigned  to 
that  application.  ..."  Accordingly, 
correspondence  must  continue  to 
identify  a  previously  filed  patent 
application  by  either  (1)  the  application 
number,  or  (2)  the  serial  number  and 
filing  date.  The  combination  of  the 
serial  number  and  filing  date  is  unique 
by  itself. 

Comment  7:  One  comment  objected  to 
the  return  of  correspondence  pertaining 
to  an  application  that  had  not  yet  been 
accorded  an  application  number 
because  some  correspondence  may 
require  immediate  action.  This  person 
suggested  that  the  Office  search  the 
computerized  records  given  sufficient 
other  identifying  information,  instead  of 
returning  the  correspondence. 

Response:  If  the  correspondence  is 
returned  for  failure  to  identify  the 
correspondence  with  the  appropriate 
information,  the  applicant  nas  the 
option  to  return  the  correspondence 
with  the  appropriate  information  within 
two  weeks  of  the  date  of  the  cover  letter 
from  the  Office  by  utilizing  the 
Certificate  of  Mailing  or  Transmission 
procedure  under  §  1.8  or  the  Express 
Mail  procedure  under  §  1.10  to  obtain 
the  benefit  of  the  date  of  deposit  with 
tbe  USPS.  There  does  not  appear  to  be 
any  situation  where  a  file  would  require 
immediate  action  in  applications  where 
the  application  number  had  not  been 
assigned.  If  an  application  number  has 
already  been  assigned,  it  is  within  the 
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filer's  control  to  supply  that  information 
and  avoid  delays. 

Comment  8:  Seven  comments 
opposed  the  addition  of  unscheduled 
closings  of  the  Office  to  the  definition 
of  "Federal  holidays  within  the  District 
of  Columbia."  The  conunents  noted  that 
substantive  rights  would  be  at  risk  for 
persons  filing  provisional  patent 
applications  and  applications  asserting 
priority  claims  based  on  foreign 
applications  should  the  date  on  which 
an  application  must  be  filed  fall  on  a 
day  that  the  Office  is  closed  for 
unforeseen  reasons.  One  comment  noted 
that  the  substantive  rights  of  applicants 
seeking  to  secure  a  filing  date  prior  to 
divulging  an  invention  may  lose  rights 
if  a  later  filing  date,  resulting  from  an 
unscheduled  closing  of  the  Office,  is 
subsequent  to  the  date  of  divulgence. 
Some  of  the  comments  suggested 
amending  §  1.9  to  make  an  exception  for 
provisional  patent  applications  and 
applications  asserting  a  claim  of  priority 
based  on  a  foreign  application  so  that 
the  filing  date  would  not  be  affected  by 
an  unscheduled  closing  of  the  Office. 
One  comment  also  suggested  that  §  1.9 
be  amended  to  distinguish  between  the 
filing  of  applications  and  the  filing  of 
responses.  One  comment  suggested  that 
the  Commissioner  allow  for  filing  of  a 
non-provisional  patent  application  on 
Federal  holidays  where  the  one  year 
anniversary  of  the  provisional 
application  falls  on  a  Federal  holiday. 

Response:  Section  1.6(a)(2)  is  being 
amended  to  delete  the  phrase  "unless 
the  date  of  deposit  is  a  Saturday, 
Sunday  or  Federal  holiday  within  the 
District  of  Coliunbia  in  which  case  the 
date  stamped  will  be  the  succeeding  day 
which  is  not  a  Saturday,  Sunday  or 
Federal  holiday  in  the  District  of 
Columbia."  Section  1.6(a)(2)  now 
provides  that  even  if  the  Office  is  closed 
because  it  is  a  Saturday,  Sunday  or 
Federal  holiday  in  the  District  of 
Columbia,  correspondence  deposited  in 
the  "Express  Mail  Post  Office  to 
Addressee"  service  of  the  USPS  in 
accordance  with  §  1.10  will  be 
considered  filed  on  the  date  of  deposit 
regardless  of  whether  that  date  is 
Saturday,  Sunday  or  a  Federal  holiday 
within  the  District  of  Colimibia. 
Therefore,  in  light  of  the  option  to  file 
an  application  under  §  1.10  on  any  day 
and  the  amendment  to  §  1.6(a)(2).  no 
substantive  rights  would  be  at  risk,  and 
the  suggestions,  set  forth  in  the 
comments  and  noted  above,  have  not 
been  adopted. 

Comment  9:  Several  comments 
objected  to  the  requirement  set  forth  in 
proposed  §  1.10(b)  which  required 
deposit  of  Express  Mail  correspondence 
directly  with  the  United  States  Postal 


Service  (USPS)  to  ensure  that  a  copy  of 
the  Express  Mail  label  marked  with  the 
"date  in"  is  received  at  the  time  of 
deposit.  The  reasons  generally 
expressed  by  commenters  were:  (1) 
Practitioners  and  applicants  feel 
compelled  to  oversee  the  work  of  the 
USPS  employee  to  make  certain  that  the 
"date  in"  is  marked  accurately,  legibly 
and  in  a  timely  fashion  and  perceive  a 
loss  of  control  over  the  filing  of  the 
document  under  §  1.10  as  a  result;  (2) 
inefficiency  and  burden  are  imposed 
upon  persons  filing  who  must  actually 
go  to  the  post  office,  stand  in  line  and 
generally  be  confined  to  fewer  hours 
during  the  day  to  deposit  the  Express 
Mail  correspondence  directly  with  the 
USPS  than  the  hours  available  for 
deposit  in  the  Express  Mail  drop  box; 
and  (3)  inequality  of  opportunity  to 
deposit  direcUy  with  the  USPS  for 
individual  practitioners  and  small  firms 
which  employ  fewer  people  than  larger 
firms  to  handle.  Two  comments 
questioned  the  Office's  use  of  the  term 
"deposit"  and  whether  the  Office 
exceeded  any  authority  in  the  perceived 
understanding  that  the  proposed  rule 
was  requiring  the  applicants  or 
practitioners  to  do  something  beyond 
"depositing"  the  correspondence  with 
the  USPS,  namely,  overseeing  the  act  of 
acceptance  of  the  Express  Mail 
correspondence  by  the  USPS. 

Response:  Section  1.10(b)  has  been 
amended  so  that  direct  deposit  of 
correspondence  with  the  USPS  is  a 
recommendation,  rather  than  a 
requirement  While  the  Office  strongly 
urges  direct  deposit  of  Express  Mail 
correspondence  in  order  to  obtain  a 
legible  copy  of  the  Express  Mail  mailing 
label,  parties  are  not  precluded  fi-om 
using  Express  Mail  drop  boxes.  Parties 
who  do  use  drop  boxes  can  protect 
themselves  from  uncertainty  due  to 
illegible  mailing  labels  by  routinely 
maintaining  a  log  of  Express  Mail 
deposits  in  which  notations  are  entered 
by  the  ]}eraon  who  deposited  the 
correspondence  as  Express  Mail  within 
one  business  day  after  deposit  with  the 
USPS  in  a  petition  filed  under  §  1.10  (c). 
(d)  or  (e).  Evidence  that  came  into  being 
within  one  day  after  the  deposit  of  the 
correspondence  as  Express  Mail  may  be 
in  the  form  of  a  log  book  which  contains 
information  such  as  the  Express  Mail 
number;  the  application  number, 
attorney  docket  nimiber  or  other  such 
file  identification  nimiber;  the  place, 
date  and  time  of  deposit;  the  time  of  the 
last  scheduled  pick-up  for  that  date  and 
place  of  deposit;  the  depositor's  initials 
or  signature;  and  the  date  and  time  of 
entry  in  the  log.  Any  statement 
submitted  in  support  of  such  a  showing 


must  be  verified  if  made  by  a  pwrson 
other  than  an  employee  of  the  USPS  or 
a  practitioner  as  defined  in  §  10.1(r}  of 
this  chapter. 

Comment  10:  Several  comments 
opposed  the  elimination  of  the 
certificate  of  mailing  by  "Express  Mail" 
because  it  would  eliminate  a  reliable 
mode  of  proving  the  date  of  deposit 
with  the  USPS. 

Response:  The  elimination  of  the 
requirement  for  the  certificate  of  mailing 
is  adopted  primarily  to  streamline  the 
Office's  processing  of  Express  Mail 
correspondence.  Under  the  old  rule,  the 
Office  was  required  to  scrutinize  the 
certificate  as  well  as  the  Express  Mail 
label.  Under  the  new  rule,  the  "date  in" 
on  the  Express  Mail  label  would  be  the 
only  date  that  the  Office  would  look  for 
to  determine  the  filing  date.  Under  the 
prior  rule,  the  certificate  of  mailing  by 
Express  Mail  only  served  as  proof  of  a 
date  of  deposit  when  the  certificate  date 
was  the  same  as  the  "date  in"  on  the 
Express  Mail  label.  The  certificate  did 
not  afford  protection  to  an  applicant  in 
the  event  that  the  certificate  date 
differed  fix>m  the  Express  Mail  label 
date.  Therefore,  the  elimination  of  the 
certificate  of  mailing  requirement  would 
not  eliminate  a  reliable  mode  of  proving 
the  date  of  deposit. 

Comment  1 1 :  Four  comments 
suggested  allowing  Express  Mail 
Corporate  Account  Mailing  Statement  of 
the  USPS  to  serve  as  additional  proof  of 
the  date  of  deposit. 

Response:  This  suggestion  has  been 
adopted.  Such  records  would  be 
acceptable  as  additional  proof  of  the 
date  of  deposit. 

Comment  12:  One  comment  requested 
clarification  concerning  whether  deposit 
of  correspondence  as  Express  Mail  in 
the  Express  Mail  drop  box  must  be  done 
prior  to  the  last  scheduled  pickup  of  the 
day  in  order  to  be  entitled  to  the  deposit 
date  as  the  filing  date  of  the 
correspondence . 

Response:  Correspondence  sent  by  the 
"Express  Mail  Post  Office  to  Addressee" 
service  is  considered  filed  in  the  Office 
on  the  "date-in"  entered  by  the  USPS. 
Accordingly,  if  the  USPS  enters  the 
deposit  date  as  its  "date-in,"  the 
correspondence  will  receive  the  dejjosit 
date  as  its  filing  date.  However,  if  the 
USPS  enters  a  date  later  than  the 
deposit  date  as  its  "date-in,"  the 
correspondence  will  receive  the  later 
date  as  its  filing  date.  Section  l.lG(d) 
permits  the  Office  to  correct  a  USPS 
"date-in"  error  when  the 
correspondence  is  deposited  in  an 
Express  Mail  drop  box  prior  to  last 
scheduled  pick  up  of  the  day,  that  is, 
the  time  clearly  marked  on  the  Express 
Mail  drop  box  indicating  when  the  box 
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will  be  cleared  for  the  last  time  on  the 
date  of  deposit.  Section  1.10(d)  sets 
forth  the  procedures  to  be  followed  to  be 
entitled  to  such  a  correction. 

Other  Consldaratioiis 

The  rule  changes  are  in  conformity 
with  the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Executive  Order  12612,  and  the 
Paperwork  Reduction  Act  of  1Q95  (44 
U.S.C.  3501  et  seq.).  This  rule  has  been 
determined  to  not  be  significant  for  the 
purposes  of  Executive  Order  12866. 

The  Office  has  determined  that  this 
rule  change  has  no  Federalism 
implications  affiscting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that  the 
rule  changes  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act,  5  U.S.C.  605(b)).  The 
rule  change  has  no  effect  on  patent  fees. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

This  rule  change  contains  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.],  which  is  currently  approved  by 
the  Office  of  Management  and  Budget 
under  Control  No.  0651-0031.  The 
public  reporting  burden  for  the 
certificate  of  mailing  is  estimated  to 
average  six  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  tjid  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Office  of  System  Quality  and 
Enhancement  Division.  Patent  and 
Trademark  Office,  Washington,  D.C. 
20231,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  (ATTN:  Paperwork 
Reduction  Act  Project  0651-0031). 


LiatofSubiKts 

37  CFR  Parti 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Inventions  and  patents.  Reporting  and 
record  keeping  requirements. 

37  CFR  Part  2 

Administrative  practice  and 
procedure.  Courts,  Lawyers, 
Trademarks. 

37  CFR  Part  5 

Classified  information.  Foreign 
relations.  Inventions  and  patents. 

37  CFR  Part  10 

Administrative  practice  and 
procedure.  Conflicts  of  interest.  Courts. 
Inventions  and  patents.  Lawyers. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority 
granted  to  the  Commissioner  of  Patents 
and  Trademarks  by  35  U.S.C.  6  and  15 
U.S.C  1123,  37  CFR  Parts  1.  2.  5  and  10 
are  amended  as  follows: 

PART  1— nULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  ciution  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  35  U.&C  6.  unl«M  othemtriM 
noted. 

2.  Section  1.1  is  amended  by 
removing  and  reserving  paragraph  (g) 
and  by  revising  the  heading  and 
paragraph  (a)  to  read  as  follows: 


§1.1    Addraeeae  for  ooiTMponclanoa 
the  PMsnt  and  Trademaflc  Oflloa. 

(a)  Except  for  §  1.1(a)(3)  (i)  and  (ii).  all 
correspondence  intended  for  the  Patent 
and  Trademark  Office  must  be 
addressed  to  either  "Conunissioner  of 
Patents  and  Trademarks,  Washington, 
D.C.  20231"  or  to  specific  areas  within 
the  Office  as  set  out  in  paragraphs  (a) 
(1).  (2)  and  (3)(iii)  of  this  section.  When 
appropriate,  correspondence  should 
also  be  marked  for  the  attention  of  a 
particular  office  or  individual. 

(1)  Patent  correspondence.  All 
correspondence  concerning  patent 
matters  processed  by  organizations 
reporting  to  the  Assistant  Commissioner 
for  Patents  should  be  addressed  to 
"Assistant  Commissioner  for  Patents. 
Washington.  D.C.  20231." 

(2)  Trademark  correspondence.  All 
correspondence  concerning  trademark 
matters,  except  for  trademark-related 
documents  sent  to  the  Assignment 
Division  for  recordation  and  requests  for 
certified  and  uncertified  copies  of 
trademark  application  and  registration 
documents,  should  be  addressed  to 
"Assistant  Commissioner  for 


Trademarks.  2900  Crystal  Drive, 
Arlington.  Virginia  22202^513."  This 
includes  corTaspondmce  intended  for 
the  Trademark  Trial  and  Appeal  Board. 

(3)  Office  of  Solicitor  correspondence. 
(i)  Correspondence  relating  to  pending 
litigation  required  by  court  rule  or  order 
to  be  served  on  the  Solicitor  shall  be 
hand-delivered  to  the  Office  of  the 
Solicitor  or  shall  be  mailed  to:  Office  of 
the  SoUdtor,  P.O.  Box  15667,  Arlington. 
Virginia  22215;  or  such  other  address  as 
may  be  designated  in  writing  in  the 
litigation.  See  §§  1.302(c)  and 
2.145(b)(3)  for  filing  a  notice  of  appeal 
to  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit. 

(ii)  Correspondence  relating  to 
disciplinary  proceedings  pending  before 
an  Administrative  Law  Judge  or  Uie 
Commissioner  shall  be  mailed  to:  Office 
of  the  Solicitor,  P.O.  Box  16116. 
Arlington,  Virg^a  22215. 

(iii)  All  other  correspondence  to  the 
Office  of  the  Solicitor  shall  be  addressed 
to:  Box  8,  Commissioner  of  Patents  and 
Trademarks,  Washington.  D.C.  20231. 

(iv)  Correspondence  improperly 
addressed  to  a  Post  Office  Box  specified 
in  paragraphs  (a)(3)  (i)  and  (ii)  of  this 
section  will  not  be  filed  elsewhere  in 
the  Patent  and  Trademark  Office,  and 
may  be  returned. 
***** 

(g)  [Reserved] 


3.  Section  1.3  is  revised  to  read  as 
follows: 

1 1.3    Buslneee  to  be  conducted  vrtlh 
decorum  and  courtesy. 

Applicants  and  their  attorneys  or 
agents  are  required  to  conduct  their 
business  with  the  Patent  and  Trademark 
Office  with  decorum  and  courtesy. 
Pap>ers  presented  in  violation  of  this 
requirement  will  be  submitted  to  the 
Commissioner  and  will  be  returned  by 
the  Commissioner's  direct  order. 
Complaints  against  examinere  and  other 
employees  must  be  made  in 
correspondence  separate  from  other 
papere. 

4.  Section  1.5  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

1 1.5    Identtricetlon  of  appllcatton,  petent, 
or  registration. 

(a)  No  correspondence  relating  to  an 
application  should  be  filed  prior  to 
receipt  of  the  application  number  finm 
the  Patent  and  Trademark  Office.  When 
a  letter  directed  to  the  Patent  and 
Trademark  Office  concerns  a  previously 
filed  applicatioii  for  a  patent,  it  must 
identify  on  the  top  page  in  a 
conspicuous  location,  the  application 
number  (consisting  of  the  series  code 
and  the  serial  number;  e.g.,  07/123.456), 
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or  the  serial  number  and  filing  date 
assigned  to  that  application  by  the 
Patent  and  Trademark  Office,  or  the 
international  application  number  of  the 
international  application.  Any 
correspondence  not  containing  such 
identification  will  be  retiuned  to  the 
sender  where  a  return  address  is 
available.  The  returned  correspondence 
will  be  accompanied  by  a  cover  letter 
which  will  indicate  to  the  sender  that  if 
the  returned  correspondence  is 
resubmitted  to  the  Patent  and 
Trademark  Office  within  two  weeks  of 
the  mailing  date  on  the  cover  letter,  the 
original  date  of  receipt  of  the 
correspondence  will  be  considered  by 
the  Patent  and  Trademark  Office  as  the 
date  of  receipt  of  the  correspondence. 
Applicants  may  use  either  the 
Certificate  of  Mailing  or  Transmission 
procedure  under  §  1.8  or  the  Express 
Mail  procedure  imder  §  1.10  for 
resubmissions  of  retvuned 
correspondence  if  they  desire  to  have 
the  benefit  of  the  date  of  deposit  with 
the  United  States  Postal  Service.  If  the 
returned  correspondence  is  not 
resubmitted  within  the  two-week 
period,  the  date  of  receipt  of  the 
resubmission  will  be  considered  to  be 
the  date  of  receipt  of  the 
correspondence.  The  two-week  period 
to  resubmit  the  retiuned 
correspondence  will  not  be  extended.  In 
addition  to  the  application  number,  all 
lettera  directed  to  the  Patent  and 
Trademark  Office  concerning 
applications  for  patents  should  also 
state  the  name  of  the  applicant,  the  title 
of  the  invention,  the  date  of  filing  the 
same,  and,  if  known,  the  group  art  luiit 
or  other  imit  within  the  Patent  and 
Trademark  Office  responsible  for 
considering  the  letter  and  the  name  of 
the  examiner  or  other  person  to  which 
it  has  been  assigned. 
***** 

5.  Section  1.6  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

f  1 .6    Receipt  of  correspondence. 

(a)  Date  of  receipt  and  Express  Mail 
date  of  deposit.  Correspondence 
received  in  the  Patent  and  Trademark 
Office  is  stamped  with  the  date  of 
receipt  except  as  follows: 

(1)  The  Patent  and  Trademark  Office 
is  not  open  for  the  filing  of 
correspondence  on  tmy  day  that  is  a 
Satvirday,  Sunday  or  Federal  holiday 
within  the  District  of  Columbia.  Except 
for  correspondence  transmitted  by 
facsimile  as  provided  for  in  paragraph 
(a)(3)  of  this  section,  no  correspondence 
is  received  in  the  Patent  and  Trademark 
Office  on  Satiudays,  Sundays  or  Federal 
hoUdays  vdthin  the  District  of 
Columbia. 


(2)  Correspondence  filed  in 
accordance  with  §  1.10  will  be  stamped 
with  the  date  of  deposit  as  "Express 
Mail"  with  the  United  States  Postal 
Service. 

(3)  Correspondence  transmitted  by 
facsimile  to  the  Patent  and  Trademark 
Office  will  be  stamped  with  the  date  on 
which  the  complete  transmission  is 
received  in  the  Patent  and  Trademark 
Office  unless  that  date  is  a  Saturday, 
Simday,  or  Federal  holiday  within  the 
District  of  Coliunbia,  in  which  case  the 
date  stamped  will  be  the  next 
succeeding  day  which  is  not  a  Saturday, 
Sunday,  or  Federal  hoUday  within  the 
EHstrict  of  Columbia. 
***** 

6.  Section  1.8  is  amended  by  revising 
paragraphs  (a)(l)(i)(A)  and  (a)(2)(ii)  to 
read  as  follows: 

§1.8    Certlflcete  of  malUng  or 
transmission. 

(a)  •   •   • 

(D*  *  • 

(i)*  *  * 

(A)  Addressed  as  set  out  in  §  1.1(a) 
and  deposited  with  the  U.S.  Postal 
Service  with  sufficient  postage  as  first 
class  mail;  or 
***** 

(2)*   •   * 

(i)  •   •   • 

(ii)  Relative  to  Trademark 
Registrations  and  Trademark 
Applications: 

(A)  The  filing  of  a  trademark 
application. 

(B)  (Reserved] 

(C)  [Reserved] 
P)  [Reserved] 

(E)  (Reserved] 

(F)  [Reserved] 
***** 

7.  Section  1.9  is  amended  by  adding 
a  new  paragraph  (h)  to  read  as  follows: 

§1.9    Definitions. 

.  •        *        *        •        * 

(h)  A  Federal  holiday  within  the 
District  of  Columbia  as  used  in  this 
chapter  means  any  day,  except 
Saturdays  and  Sundays,  when  the 
Patent  and  Trademark  Office  is  officially 
closed  for  business  for  the  entire  day. 

8.  Section  1.10  is  revised  to  read  as 
follows: 

§1.10    Filing  of  correspondeitce  by 
.  "Express  Msil." 

(a)  Any  correspondence  received  by 
the  Patent  and  Trademark  Office  (Office) 
that  was  delivered  by  the  "Express  Mail 
Post  Office  to  Addressee"  service  of  the 
United  States  Postal  Service  (USPS)  will 
be  considered  filed  in  the  Office  on  the 
date  of  deposit  with  the  USPS.  The  date 
of  deposit  with  the  USPS  is  shown  by 


the  "date-in"  on  the  "Express  Mail" 
mailing  label  or  other  official  USPS 
notation.  If  the  U^S  deposit  date 
cannot  be  determined,  the 
correspondence  will  be  accorded  the 
Office  receipt  date  as  the  filing  date.  See 
§  1.6(a). 

(b)  Correspondence  should  be 
deposited  directly  with  an  employee  of 
the  USPS  to  ensure  that  the  person 
depositing  the  correspondence  receives 
a  legible  copy  of  the  "Express  Mail" 
mailing  label  with  the  "date-in"  clearly 
marked.  Peraons  dealing  indirectly  with 
the  employees  of  the  USPS  (such  as  by 
deposit  in  an  "Express  Mail"  drop  box] 
do  so  at  the  risk  of  not  receiving  a  copy 
of  the  "Express  Mail"  mailing  label  with 
the  desired  "date-in"  clearly  marked. 
The  paper(s)  or  fee(s)  that  constitute  the 
correspondence  should  also  include  the 
"Express  Mail"  mailing  label  number 
thereon.  See  paragraphs  (c),  (d)  and  (e) 
of  this  section. 

(c)  Any  person  filing  correspondence 
under  this  section  that  was  received  by 
the  Office  and  delivered  by  the  "Express 
Mail  Post  Office  to  Addressee"  service 
of  the  USPS,  who  can  show  that  there 

is  a  discrepancy  between  the  filing  date 
accorded  by  the  Office  to  the 
correspondence  and  the  date  of  deposit 
as  shown  by  the  "date-in"  on  the 
"Express  Mail"  mailing  label  or  other 
official  USPS  notation,  may  petition  the 
Commissioner  to  accord  the 
correspondence  a  filing  date  as  of  the 
"date-in"  on  the  "Express  Mail"  mailing 
label  or  other  official  USPS  notation, 
provided  that: 

(1)  The  petition  is  filed  promptly  after 
the  person  becomes  aware  that  the 
Office  has  accorded,  or  will  accord,  a 
filing  date  other  than  the  USPS  deposit 
date; 

(2)  The  number  of  the  "Express  Mail" 
mailing  label  was  placed  on  the  paper(s) 
or  fee(s]  that  constitute  the 
correspondence  prior  to  the  original 
mailing  by  "Express  Mail;"  and 

(3)  Tixe  petition  includes  a  true  copy 
of  the  "E^qiress  Mail"  mailing  label 
showing  the  "date-in,"  and  of  any  other 
official  notation  by  the  USPS  relied 
upon  to  show  the  date  of  deposit. 

(d)  Any  person  filing  correspondence 
under  this  section  that  was  received  by 
the  Office  and  delivered  by  the  "Express 
Mail  Post  Office  to  Addressee"  service 
of  the  USPS,  who  can  show  that  the 
"date-in"  on  the  "Express  Mail"  mailing 
label  or  other  official  notation  entered 
by  the  USPS  was  incorrectly  entered  or 
omitted  by  the  USPS,  may  petition  the 
Commissioner  to  accord  the 
correspondence  a  filing  date  as  of  the 
date  the  correspondence  is  shown  to 
have  been  deposited  with  the  USPS, 
provided  that: 
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(1)  The  petition  is  filed  promptly  after 
the  person  becomes  aware  that  the 
OfBce  has  accorded,  or  will  accord,  a 
filing  date  based  upon  an  incorrect  entry 
by  the  USPS; 

(2)  The  number  of  the  "Express  Mail" 
mailing  label  was  placed  on  the  paperfs) 
or  fi8e(s)  that  constitute  the 
correspondence  prior  to  the  origiiud 
mailing  by  "Express  Mail";  and 

(3)  The  petition  includes  a  showing 
which  establishes,  to  the  satisfaction  of 
the  Commissioner,  that  the  requested 
filing  date  was  the  date  the 
correspondence  was  deposited  in 
"Express  Mail  Post  Office  to  Addressee" 
service  prior  to  the  last  scheduled 
pickup  tor  that  day.  Any  showing 
pursuant  to  this  paragraph  must  be 
corroborated  by  evidence  from  the  USPS 
or  that  came  into  being  after  deposit  and 
within  one  business  day  of  the  deposit 
of  the  correspondence  in  the  "Express 
Mail  Post  Office  to  Addressee"  service 
of  the  USPS.  Any  statement  submitted 
in  support  of  such  a  showing  pursuant 
to  this  paragraph  must  be  a  verified 
statement  if  made  by  a  person  other 
than  an  employee  of  the  USPS  or  a 
practitioner  as  defined  in  §  lO.l(r)  of 
this  chapter. 

(e)  Any  pwrson  mailing 
correspondence  addressed  as  set  out  in 
§  1.1(a)  to  the  Office  with  sufficient 
postage  utilizing  the  "Express  Mail  Post 
Office  to  Addressee"  service  of  the 
USPS  but  not  received  by  the  Office, 
may  petition  the  Commissioner  to 
consider  such  correspondence  filed  in 
the  Office  on  the  USPS  deposit  date, 
provided  that: 

(1)  The  petition  is  filed  promptly  after 
the  person  becomes  aware  that  the 
Office  has  no  evidence  of  receipt  of  the 
correspondence: 

(2)  The  number  of  the  "Express  Mail" 
mailing  label  was  placed  on  the  paper(s) 
or  fee(s)  that  constitute  the 
correspondence  prior  to  the  original 
mailing  by  "Express  Mail;  ' 

(3)  The  petition  includes  a  copy  of  the 
originally  deposited  paper(s)  or  fee(s) 
that  constitute  the  correspondence 
showing  the  number  of  the  "Express 
Mail"  mailing  label  thereon,  a  copy  of 
any  returned  postcard  receipt,  a  copy  of 
the  "Express  Mail"  mailing  label 
showing  the  "date-in,"  a  copy  of  any 
other  official  notation  by  the  USPS 
relied  upon  to  show  the  date  of  deposit, 
and.  if  the  requested  filing  date  is  a  date 
other  than  the  "date-in"  on  the  "Express 
Mail"  mailing  label  or  other  official 
notation  entered  by  the  USPS,  a 
showing  pursuant  to  paragraph  (d)(3)  of 
this  section  that  the  requested  filing 
date  was  the  date  the  correspondence 
was  deposited  in  "Express  Mail  Post 


Office  to  Addressee"  service  prior  to  the 
last  scheduled  pickup  for  that  day;  and 

(4)  The  petition  includes  a  statement 
which  establishes,  to  the  satisCaction  of 
the  Commissioner,  the  original  deposit 
of  the  correspondence,  and  that  the 
copies  of  the  correspondence,  the  copy 
of  the  "Express  Mail"  mailing  label,  the 
copy  of  any  returned  postcard  receipt, 
and  any  official  notation  entered  by  the 
USPS  are  true  copies  of  the  originally 
mailed  ccxTespondence  and  original 
"Express  Mail"  mailing  label,  returned 
postcard  receipt,  and  official  notation 
entered  by  the  USPS.  Such  statement 
must  be  a  verified  statement  if  made  by 
a  person  other  than  a  practitioner  as 
defined  in  §  lO.l(r)  of  this  chapter. 

(f)  The  Office  may  require  additional 
evidence  to  determine  if  the 
correspondence  was  deposited  as 
"Express  Mail"  with  the  USPS  on  the 
date  in  question. 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

9.  The  authority  citation  for  37  CFR 
Part  2  continues  to  read  as  follows: 

Authority:  IS  U.S.C.  1123;  35  U.S.C.  6, 
unless  othemrise  noted. 

10.  Section  2.ie5(a)(l)  is  revised  to 
read  as  follows: 

12.165    Raoonaidsntlon  of  affidavit  or 
deciarstlon. 

(a)(1)  If  the  affidavit  or  declaration 
filed  pursuant  to  §  2.162  is  insufficient 
or  defective,  the  affidavit  or  declaration 
will  be  refused  and  ths  registrant  will  be 
notified  of  the  reason.  Reconsideration 
of  the  refusal  may  be  requested  within 
six  months  from  the  date  of  the  mailing 
of  the  action.  The  request  for 
reconsideration  must  state  the  grounds 
for  the  request.  A  supplemental  or 
substitute  affidavit  or  declaration 
required  by  section  8  of  the  Act  of  1946 
cannot  be  considered  unless  it  is  filed 
before  the  expiration  of  six  yeara  from 
the  date  of  the  registration  or  from  the 
date  of  publication  under  section  12(c] 
of  the  Act. 


PART  S-SECRECY  OF  CERTAIN 
INVENTIONS  AND  LICENSES  TO 
EXPORT  AND  FILE  APPLICATIONS  IN 
FOREIGN  COUNTRIES 

11.  The  authority  citation  for  37  CFR 
Part  5  continues  to  read  as  follows: 

Authority:  35  U.S.C  6.  41. 181-188.  as 
amended  by  the  Patent  Law  Foreign  Filing 
Amendments  Act  of  1988,  Pub  L.  10O-418, 
102  Stat.  1567;  the  Anns  Export  Control  Act. 
as  amended.  22  U.S.C.  2751  et  seq..  the 
Atomic  Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2011  et  seq..  and  the  Nuclear  Non- 
Proliferation  Act  of  1978,  22  U  S.C.  3201  et 


■eq.,  and  the  delagationa  in  the  regulations 
under  these  acta  to  the  Commisstmier  (1 5 
CFR  370.10(j),  22  CFR  125.04.  and  10  CFR 
810.7). 

12.  Section  5.33  is  revised  to  read  as 
follows: 

All  correspondence  in  connection 
with  this  part,  including  petitions, 
should  be  addressed  to  "Assistant 
Commissioner  for  Patents  (Attention: 
Licensing  and  Review),  Washington, 
D.C  20231." 

PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

13.  The  authority  citation  for  37  CFR 
Part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  500: 15  U.S.C  1123;  35 
U.S.C  8,  31,32.41. 

14.  Section  10.23  is  amended  by 
BBvising  paragraph  (c)(g)  to  read  as 
follows: 

flO^    MIsoonducL 

•  •        •        •        • 

(c)«  •  • 

(9)  Knowingly  misusing  a  "Certificate 
of  Mailing  or  Transmission"  under  §  1.8 
of  this  chapter. 

•  •        •        •        • 

Dated:  October  24, 1996. 
Bruce  A.  I^hman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

(FR  E)oc.  96-28088  Filed  10-31-96:  6:45  am) 

■■JJNQ  coot  3S10-1S-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  2 

RIN  2900-AI17 

Delegations  of  Authority; 
Nonsubstantive  Miscellaneous 
Changes 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

summary:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
regulations  on  delegation  of  authority  to 
authorize  Directors  of  Department  of 
Veterans  Affaire  property  and  facilities 
under  the  charge  and  control  of  the 
Department  of  Veterans  Affairs  to 
appoint  police  officers  with  power  to 
enforce  Federal  laws  and  Department  of 
Veterans  Affairs  regulations,  to 
investigate  violations  of  those  laws  and 
to  arrest  for  crimes  committed  on 
Department  of  Veterans  ARairs  property 
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to  the  full  extent  provided  by 
Department  policies  and  procedures. 

EFFECTIVE  DATE:  November  1, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Sherwin  Lynch.  Headquarters  Health 
Administration  Service  (161A4), 
Department  of  Veterans  Affiura,  810 
Vermont  Avenue,  NW.  Washington.  DC 
20420;  (202)  273-8312.  (This  is  not  a 
toll  free  number.) 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  consists  of  a  delegation  of  authority 
and.  therefore,  is  hot  subject  to  the 
notice  and  comment  and  effective  date 
provisions  of  5  U.  S.C.  553. 

The  Secretary  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitles  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  rule  merely 
consists  of  a  delegation  of  authority. 

Then  is  no  Catalog  of  Federal  Domestic 
Assistance  Number. 

List  of  Subjects  in  38  CFlt  Part  2 

Authority  delegations  (Government 
agencies). 

Approved:  June  14, 1996. 
JaMB  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  above,  38 
CFR  i>art  2  is  amended  as  set  forth 
below: 

PART  2— DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  302;  38  U.S.C.  501;  44 
U.S.C  3702. 

2.  In  §  2.6,  paragraph  (a)(8)  is  revised 
to  read  as  follows: 

12.6   Secretary's  delegations  of  authority 
to  cartain  officials  (38  U.&C  512.) 

•        •        *        •        • 

(a)  •  *  • 

(8)  To  authorize  Directora  of 
Department  of  Veterans  Affairs  property 
and  facilities  luider  the  charge  and 
control  of  the  Department  of  Veterans 
Affairs  to  appoint  police  officers  with 
the  power  to  enforce  Federal  laws  and 
Department  of  Veterans  Affairs 
regulations,  to  investigate  violations  of 
those  laws  and  to  arrest  for  crimes 
committed  on  Department  of  Veterans 
Affairs  property  to  the  full  extent 
provided  by  Department  policies  and 
procedures. 

(Authority:  38  U.S.C.  501  and  512.) 

***** 

(FR  Doc.  96-28038  Filed  10-31-96;  8:45  am] 

BH.LINa  CODE  ■320-01-P 


38  CFR  Parts  36  and  42 
RIN2900-Ai48 

Federal  Chrll  Penalties  Inflation 
A<l|ustment 

AGENCY:  Depattment  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
Department  of  Veterans  Afiiaire  (VA) 
regulations  by  providing  notice  as 
required  by  statute  to  reflect  statutory 
increases  in  mHYimiiTti  civil  monetary 
penalties.  Under  38  U.S.C.  3710,  VA 
may  impose  dvil  monetary  penalties  for 
false  loan  guaranty  certifications.  Also, 
under  31  U.S.C.  3802,  VA  may  impose 
civil  monetary  penalties  for  fraudulent 
claims  and  for  fraudulent  statements. 
The  Federal  Civil  Monetary  Penalties 
Act  of  1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996 
(the  Act),  sets  fiorth  a  formula  increasing 
the  maximum  statutory  amoiuits  for 
civil  monetary  penalties  and  requires 
VA  to  give  notice  of  the  new  maviinnni 
amoiuits  by  regulation.  Accordingly, 
this  document  gives  notice  that  the 
maximum  civil  monetary  penalties  have 
been  increased  as  follows:  $11,000 
maximum  dvil  monetary  penalty  for 
false  loan  guaranty  certifications;  $5,500 
maximum  dvil  monetary  penalty  for 
fraudulent  claims;  and  $5,500  maximum 
civil  monetary  penalty  for  fraudulent 
statements. 

EFFECTIVE  DATE:  The  effective  date  is 
November  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Gessel.  Director.  Office  of 
Regulations  Management  (02D),  Office 
of  General  Counsel.  Department  of 
Vetnruis  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8605. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  5  U.S.C.  553,  there  is  good 
cause  for  dispensing  with  prior  notice 
and  comment.  This  final  rule  merely 
sets  forth  specific  information  required 
by  statute  to  be  set  forth  in  VA 
regulations.  Accordingly,  notice  and 
public  procedure  thereon  are 
impracticable,  imnecessary,  and 
contrary  to  the  public  interest. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  FlexibiUty 
Act,  5  U.S.C.  601-612.  This  final  rule 
merely  sets  forth  specific  information 
required  by  statute  to  be  set  forth  in  VA 
regulations.  Accordingly,  no  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule. 
Pursuant  to  5  U.S.C.  605(b),  this  final 


rule  is  exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

There  is  no  Catalqg  of  Federal  Domestic 
Assistance  Number  for  the  programs  aCEectad 
by  this  regulation. 

UstofSnbiects 

38  CFR  Part  36 

Condominiiuns,  Housing,  Indians, 
Individuals  with  disabilities.  Loan 
programs — housing  and  community 
development.  Loan  programs — ^Indians, 
Loan  programs — veterans,  Manu&ctured 
homes.  Mortgage  insurance,  Reporting 
and  recordkeeping  requirements, 
Veterans. 

38  CFR  Part  42 

Administrative  practice  and 
procedure.  Claims,  Fraud,  Penalties. 

Approved:  September  27, 1996. 
)assB  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  parts  36  and  42  are 
amended  as  follows: 

PART  36— LOAN  GUARANTY 

1.  The  authority  dtation  for  part  36, 
§§  36.4300  through  36.4375,  is  revised 
to  read  as  follows: 

Authority:  Sections  36.4300  through 
36.4375  issued  under  38  U.S.C  101.  501, 
3701-3704,  3710.  3712-3714,  3720,  3729, 
3732,  unless  otherwise  noted. 

f3S.4337    [AmMKtod] 

2.  In  §  36.4337,  paragraphs  (k)(l)(i) 
introductory  text  and  (k)(3)  are  amended 
by  removing  "$10,000"  and  adding,  in 
its  place,  "$11,000";  and  by  adding  an 
authority  citation  at  the  end  of  the 
section  to  read  as  follows: 

S  36.4337    Underwriting  standarda, 
processing  prooaduras,  lander 
rasponsililllty  and  lender  certification. 

•        •        •        *        * 

(Authority:  38  U.S.C.  3710) 

PART  42— STANDARDS 
IMPLEMENTING  THE  PROGRAM 
FRAUD  CIVIL  REMEDIES  ACT 

3.  The  authority  citation  for  part  42 
continues  to  read  as  follows: 

Authority:  Pub.  L  99-509,  sees.  6101- 
6104, 100  Stat.  1874,  to  be  codified  at  31 
U.S.C.  3801-3812. 

S42.3    [Amended] 

4.  In  §42.3,  paragraphs  (a)(l)(iv)  and 
(b)(1)  concluding  text  are  amended  by 
removing  "$5,000"  and  adding,  in  their 
place,  "$5,500";  and  by  adding  an 
authority  citation  at  the  end  of  the 
section  to  read  as  follows; 
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142.3 


for  dvN  panaMM  and 


(Authority;  31  U.S.C  3802) 

[FR  Ooc.  M-28037  Filed  10-31-96;  8:45  ami 


POSTAL  SERVICE 

39  CFR  Part  233 

Ctvll  PenaltiM  for  Violations  of  Postal 
Ordars 

agency:  Postal  Service. 
action:  Final  rule. 

SUKMARY:  This  rule  is  added  to  the 
Postal  Service  regulations  on  Inspection 
Service/Inspector  General  authority  in 
order  to  implement  civil  penalties  for 
violations  of  Postal  Service  Orders 
issued  under  39  U.S.C.  3012.  and  to 
allow  adjustments  to  civil  monetary 
penalties  administered  by  the  Postal 
Service. 

EFFECTTVE  DATE:  October  23.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Y  Angelo.  (202)  26S-3081. 
SUPPt.EMENTARY  INFORMATION:  The 
Federal  Qvil  Penalties  Inflation 
Adjustment  Act  of  1990.  28  U.S.C.  2461 
note,  amended  by  the  Debt  Collection 
Improvement  Act  of  1996.  Pub.  L.  No. 
104-134.  section  31001(s).  110  Stat. 
1321  (1996).  requires  agencies  that 
assess  civil  monetary  penalties  to  adjust 
their  civil  monetary  penalties  for 
inflation.  The  Postal  Service  may  seek  a 
civil  penalty  under  39  U.S.C.  3012  for 
violations  of  Postal  Service  Orders.  The 
Postal  Service  is  governed  by  28  U.S.C. 
2641  note,  and  accordingly,  adds 
section  233.12.  Civil  Penalties,  to  39 
CFR  pan  233. 

List  of  Subiects  in  39  CFR  PaH  233 

Administrative  practice  and 
procedure.  Banks.  Banking.  Credit. 
Crime,  Law  enforcement.  Postal  Service, 
Privacy.  Seizures  and  forfeitures. 

For  the  reasons  set  out  in  this 
document,  the  Postal  Service  amends  39 
CFR  part  233  as  follows: 

PART  233— INSPECTION  SERVICB 
INSPECTOR  GENERAL  AUTHORITY 

1.  The  authority  citation  for  39  CFR 
part  233  continues  to  read  as  follows: 

Authority:  39  U  S  C.  101.  401.  402,  403. 
404.  406.  410.  411.  3005(e)(1):  12  U.S.C 
3401-4322:  18  U.S  C.  981.  1956.  1957,  2254, 
3061:  21  use.  881;  Inspector  General  Act  of 
1978.  as  amended  (Pub.  L.  No  95—452  as 
amended).  5  U.S.C  App.  3 

2.  Section  233.12  is  added  to  read  as 
follows: 


I23S.12    avN  panaMaa. 

False  representation  and  lottery 
orders — 

(a)  Issuance.  Pursuant  to  39  U.S.C. 
3005.  the  Judicial  Officer  of  the  Poatal 
Service,  acting  upon  a  satisfactory 
evidentiary  basis,  may  issue  a  mail 
return  and/or  a  cease  and  desist  order 
against  anyone  engaged  in  conducting  a 
scheme  or  device  for  obtaining  money 
or  property  through  the  mail  by  means 
of  a  false  representation,  including  the 
mailing  of  matter  which  is  nonmailable, 
or  engaged  in  conducting  a  lottery,  gift 
enterprise,  or  scheme  for  the 
distribution  of  money  or  of  real  or 
personal  property,  by  lottery,  chance,  or 
drawing  of  any  Idnd. 

(b)  Enforcement.  Pursuant  to  39 
U.S.C.  3012.  any  person: 

(1)  Who.  through  the  use  of  the  mail, 
evades  or  attempts  to  evade  the  effect  of 
an  order  issued  under  39  U.S.C. 
3005(a)(1)  or  3005(a)(2); 

(2)  Who  fails  to  comply  with  an  order 
issued  under  39  U.S.C.  3005(a)(3]:  or 

(3) Who  (other  than  a  publisher 
described  by  39  U.S.C.  3007(b))  has 
actual  knowledge  of  any  such  order,  is 
in  privity  with  any  person  described  by 
paragraph  (b)  (1)  or  (2)  of  this  section, 
and  engages  in  conduct  to  assist  any 
such  person  to  evade,  attempt  to  evade, 
or  fail  to  comply  with  such  order,  as  the 
case  may  be.  through  the  use  of  the 
mail; 

shall  be  liable  to  the  United  States  for 
a  civil  fwnalty  in  an  amount  not  to 
exceed  $11,000  for  each  day  that  such 
person  engages  in  conduct  described  by 
this  paragraph  (b).  A  separate  penalty 
may  be  assessed  under  this  paragraph 
fb)  with  respect  to  the  conduct 
described  by  paragraphs  (b)  (1),  (2),  or 
(3)  of  this  section. 
Stanley  F.  Mlras, 
Chief  Counsel.  Legislative. 
|FR  Doc.  96-27347  Filed  10-31-96;  8:45  am) 
MLUNQ  coot  7710-1>-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IA2  5S-1-7131-bJ 
[FRL-6634-6] 

Radaalgnatlon  of  tt>«  Yavapa^Apache 
Raaarvatton  to  a  PSD  Claaa  I  Area; 
State  of  Arizona;  Diaputa  RasoluUon 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Announcement  of  dispute 

resolution. 

SUMMARY:  The  purpose  of  this  action  is 
to  announce  the  EPA's  resolution  of  an 


intergovernmental  dispute  over  a 
request  by  the  Yavapai-Apache  Tribal 
Coundl  to  redesignate  the  Yavapai- 
Apache  Reservation  ("the  Reservation") 
as  a  non-Federal  Class  I  area  under  the 
Clean  Air  Act  program  for  prevention  of 
significant  deterioration  of  air  quality. 
On  August  22, 1994  the  Governor  of 
Arizona  raised  concerns  about  EPA's 
proposal  to  approve  the  request  of  the 
Yavapai- Apache  Tribe  to  redesignate  its 
Reservation  as  a  Class  I  area  and  asked 
EPA  to  initiate  the  inteigovemmental 
dispute  resolution  process  provided  for 
in  section  164(e)  of  the  Clean  Air  Act. 
The  State  and  the  Tribe  were  imable  to 
reach  an  agreement  concerning  the 
redesignation.  Section  164(e)  of  the 
Clean  Air  Act  provides  that  EPA  must 
therefore  resolve  the  dispute.  After  fully 
considering  the  concerns  raised  by  the 
State  of  Arizona,  EPA  declines  in  these 
particular  circumstances  to  disapprove 
the  Tribe's  decision  to  limit  the  amount 
of  air  quality  deterioration  allowed 
within  its  Reservation.  Therefore,  as 
described  in  a  final  rulemaking  notice 
also  published  in  today's  Federal 
Register,  EPA  is  finalizing  its  proposed 
decision  to  redesignate  the  Yavapai- 
Apache  Reservation  as  a  non-Federal 
Class  I  area.  The  Class  I  designation  will 
result  in  lowering  the  allowable 
increases  in  ambient  concentrations  of 
particulate  matter,  sulfur  dioxide,  and 
nitrogen  dioxide  within  the  Reservation. 
EFFECTIVE  DATE:  December  2.  1996. 
ADDRESSES:  The  public  docket  for  this 
notice,  which  includes  additional 
information  related  to  this  decision  and 
relevant  materials  submitted  to  EPA,  is 
available  for  public  inspection  and 
copying  during  normal  business  hours. 
Please  contact  the  EPA  official  listed 
below  at  the  given  address.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Gaylord.  Air  and  Toxics  Division 
(A-5-1).  U.S.  EPA  Region  9.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. (415)  744-1290.  An 
electronic  copy  of  this  Federal  Register 
notice  and  other  pertinent  information 
is  available  on  the  World  Wide  Web  at 
this  Internet  address:  http:// 
www.epa.gov/region09/air/yavapai/ 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  Final  Rule  Approving 
Yavapai-Apache  Tribe's  Request  for 
Redesignation 

Elsewhere  in  today's  Federal  Register 
EPA  has  published  a  final  rulemaking 
notice  granting  the  Yavapai-Apache 
Tribe's  request  to  redesignate  its 
reservation  as  a  Class  I  area  under  the 
Clean  Air  Act  (CAA)  program  for  the 
prevention  of  significant  deterioration  of 
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air  quality  (PSD).  The  final  rulemaking 
notice  contains  a  discussion  of  the 
following:  (1)  The  PSD  program  and 
PSD  area  classifications;  (2)  the  PSD 
redesignation  requirements;  (3)  the  PSD 
class  I  redesignation  request  submitted 
to  EPA  by  the  Tribe  and  the  public 
process  accompanying  EPA's  review  of 
the  request;  (4)  the  statutory  and 
regulatory  limits  on  the  scope  of  EPA's 
review;  and  (5)  EPA's  response  to  public 
comments  on  EPA's  proposed  approval 
of  the  request,  including  concerns  about 
the  potential  impacts  of  the 
redesignation  on  areas  outside  the 
reservation.  While  some  aspects  of  the 
final  rulemaking  notice  are  reiterated 
here,  the  reader  is  referred  to  the  notice 
for  a  more  detailed  discussion. 

As  explained  in  EPA's  final 
rulemaking  notice  approving  the 
redesignation,  section  164(b)(2)  of  the 
CAA  provides  that  EPA  may  disapprove 
a  State  or  Tribal  redesignation  request 
only  if  it  finds,  after  notice  and  public 
hearing,  that  the  redesignation  does  not 
conform  with  the  applicable  procedural 
requirements.  See  also  40  CFR 
52.21(g)(5).  However,  section  164(e)  of 
the  CAA  also  calls  for  EPA  to  consider 
"the  extent  to  which  the  lands  involved 
°  are  of  sufficient  size  to  allow  effective 
air  quality  management  or  have  air 
quality  related  values  of  such  an  area" 
in  the  narrow  context  where  EPA  is 
resolving  intergovernmental  disputes 
relating  to  a  PSD  area  redesignation. 

As  explained  in  EPA's  notice  of  final 
rulemaldng,  EPA's  review  of  the  Tribe's 
request  in  light  of  the  public  comments 
revealed  no  procedural  error  by  the 
Tribe.  In  this  notice,  EPA  examines  the 
issues  raised  by  the  State  of  Arizona  and 
the  Tribe  in  their  intergovernmental 
dispute,  including  the  specific  factors 
EPA  is  required  to  consider  in  resolving 
intergovernmental  disputes  relating  to 
redesignations.  For  the  reasons 
described  below,  EPA  declines  in  these 
particular  circumstances  to  disapprove 
the  Tribe's  decision  to  limit  the  amoimt 
of  air  quality  deterioration  allowed 
within  its  Reservation.  Accordingly,  in 
the  notice  of  final  rulemaking  also 
published  in  today's  Federal  Register, 
EPA  annoimces  its  approval  of  the 
Tribe's  Qass  I  redesignation  request. 

n.  Statutory  and  Regulatory 
Background 

A.  Description  of  the  PSD  Program:  PSD 
Area  Classifications,  Redesignations 
and  Permit  Requirements 

The  PSD  program  applies  to  areas 
designated  "attainment"  or 
"unclassifiable"  imder  section  107  of 
the  CAA  relative  to  EPA's  national 
ambient  air  quality  standards  (NAAQS). 


See  section  161  of  the  CAA.  Attainment 
areas  are  areas  that  meet  the  NAAQS 
and  unclassifiable  areas  are  areas  that 
cannot  be  determined  on  the  basis  of 
available  information  as  meeting  or  not 
meeting  the  NAAQS.  See  section 
107(d)(1)(A)  of  the  CAA.  These  areas  are 
referred  to  as  "PSD  areas." 

PSD  areas  are  further  categorized  as 
Classes  I,  II  or  m.  The  classification  of 
an  area  determines  the  amount  or 
"increment"  of  air  quality  deterioration 
that  is  allowed  over  a  baseline  level. 
Class  I  areas  have  the  smallest 
increments  and  therefore  allow  the  least 
amount  of  air  quality  deterioration. 
Conversely,  Class  III  areas  have  the 
largest  air  quality  increments  and  allow 
the  greatest  degradation.  EPA's  PSD 
regulations  estabUsh  the  incremental 
amoimt  of  air  quality  deterioration  that 
is  allowed  for  particulate  matter,  sulfur 
dioxide  and  nitrogen  dioxide  in  Class  I, 
n  and  in  areas.  See  40  CFR  52.21(c).  In 
all  instances,  the  NAAQS  represent  the 
overarching  ceiling  that  may  not  be 
exceeded  in  a  PSD  area, 
notwithstanding  any  increment. 

When  Congress  enacted  a  statutory 
PSD  program  in  the  1977  amendments 
to  the  Clean  Air  Act  it  provided  that 
specified  Federal  lands,  including 
certain  national  paries  and  wilderness 
areas,  must  be  designated  as  Class  I 
areas  and  may  not  be  redesignated  to 
another  classification.  See  section  162(a) 
of  the  CAA.  These  areas  are  called 
mandatory  Federal  Class  I  areas.  The 
statute  also  carried  forward  as  Class  I 
areas  any  areas  redesignated  as  Class  I 
under  EPA's  pre-1977  PSD  regulations. 
The  Northern  Cheyenne  reservation  was 
a  redesignated  Class  I  area  affected  by 
this  provision.  See  Nance  v.  EPA,  645 
F.2d  701  (9th  Cir.  1981),  cert,  denied. 
Crow  Tribe  of  Indians  v.  EPA,  454  U.S. 
1081  (1981). 

In  the  1977  amendments  to  the  Clean 
Air  Act,  Congress  provided  that  all  other 
PSD  areas  of  the  coimtry  would  be 
designated  as  Class  n  areas.  See  section 
162(b)  of  the  CAA.  At  the  same  time. 
Congress  gave  States  and  Indian  Tribes 
broad  authority  to  redesignate  Class  n 
areas  as  Class  I.  See  section  164  of  the 
CAA. 

Section  164(c)  of  the  CAA  expressly 
provides  for  PSD  area  redesignations  by 
Federally  recognized  Indian  Tribes: 

Lands  within  the  exterior  boundaries  of 
reservations  of  federally  recognized  Indian 
tribes  may  be  redesignated  only  by  the 
appropriate  Indian  governing  body. 

The  Department  of  the  Interior 
periodically  pubUshes  a  list  of  Tribes 
officially  recognized  by  the  Federal 
government.  See  60  FR  9250  (February 
16, 1995)  (identifying  Yavapai-Apache 


Nation  of  the  Camp  Verde  Reservation. 
Arizona). 

The  Clean  Air  Act  establishes  a 
narrow  role  for  EPA  in  reviewing  State 
and  Tribal  PSD  redesignations. 
providing  for  EPA  disapproval  of 
redesignation  requests  only  if  EPA  finds 
that  the  procedural  requirements 
applicable  to  redesignations  have  not 
been  met.  See  section  164(b)(2)  of  the 
CAA.  Accordingly,  EPA's  implementing 
regulations  provide  that  EPA  "shall 
disapprove,  within  90  days  of 
submission,  a  proposed  redesignation  of 
any  area  only  if  [it]  finds,  after  notice 
and  opportunity  for  public  hearing,  that 
such  redesignation  does  not  meet  the 
procedural  requirements  of  (40  CFR 
52.21(g)]."  See  40  CFR  52.21(g)(5). 
EPA's  final  rulemaking  notice  approving 
the  Tribe's  redesignation  request 
published  elsewhere  in  today's  Federal 
Register  examines  in  detail  tlie 
procedural  requirements,  EPA's  review 
role  and  related  issues. 

The  EPA  has  previously  approved 
Class  I  redesignation  requests  for  the 
Northern  Cheyenne  Indian  Reservation, 
the  Flathead  Indian  Reservation,  the 
Fort  Peck  Indian  Reservation  and  the 
Spokane  Indian  Reservation.  See  40  CFR 
52.1382(c)  and  52.2497. 

The  PSD  program  is  implemented 
through  a  preconstruction  review  permit 
program.  The  permit  program  applies 
only  to  major  stationary  sources  located 
in  PSD  areas.  In  general,  a  major 
stationary  source  is  a  large  stationary 
source  that  has  the  potential  to  emit  250 
tons  per  year  of  a  regulated  air  pollutant 
or,  for  a  certain  set  of  specifically  listed 
source  categories  (e.g..  iron  and  steel 
mill  plants,  etc.),  100  tons  p>er  year  of  a 
regulated  air  pollutant.  See  40  CFR 
52.21(b)(1). 

In  broad  overview,  the  PSD  program 
calls  for  the  owners  and  operators  of 
proposed  major  stationary  sources 
locating  in  PSD  areas  to  submit  a  permit 
application  containing  an  analysis  of 
their  air  quality  impacts  and  to  install 
"best  available  control  technology."  See 
sections  165(a)  and  169(3)  of  the  CAA. 
The  air  quality  analysis,  performed 
using  air  quality  modeling,  must  show 
that  the  proposed  source  will  not  cause 
or  contribute  to  an  exceedance  of  an 
applicable  PSD  increment,  over  a 
baseline  concentration,  or  a  NAAQS. 
See  40  CFR  52.21(c)  and  (d).  The 
permitting  authority  reviews  the  permit 
application  and  determines  whether  in 
its  informed  judgment,  after  notice  and 
public  bearing,  the  PSD  permit 
requirements  have  been  met. 
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B.  Yavapai-Apache  Tribe  Request  To 
Redesignate  Its  Reservation  Fmm  Qass 
n  to  Class  I 

On  December  17,  1993,  the  Yavapai- 
Apache  Tribal  Council  ("the  Tribal 
Council"  or  "the  Tribe")  submitted  to 
EPA  a  request  to  redesignate  the 
Yavapai-Apache  Reservation  from  Qass 
n  to  Class  I.  The  Tribe's  submittal 
explains  that  its  redesignation  request  is 
to  protect  its  air  quality  for  its  citizens: 

The  Yavapai-Apacho  Tribe  desln*  to 
maintain  high  quality  air  standards  for  its 
citizens  by  radasignatlng  Reservation  lands 
as  a  Gass  I  Clean  Air  area. 

See  Yavapai-Apache  Tribe  Air  Quality 
Redesisnation  Plan.  Sept.  1993  at  p.  1. 

The  Yavapai-Apache  Reservation  is 
located  in  the  Verde  Valley,  in  the  State 
of  Arizona.  The  Reservation  is 
comprised  of  five  land  parcels  which 
total  approximately  635  acres.  The 
Tribe's  redesignation  request  includes 
its  entire  Reservation.  Maps  of  the 
Reservation  are  included  as  appendices 
to  the  Tribe's  September  1993  Air 
Quality  Redesignation  Plan,  which  is 
available  as  part  of  the  public  docket 
identified  at  the  beginning  of  this 
notice. 

The  Reservation  is  approximately  90 
miles  north  of  Phoenix  in  the  Verde 
Valley  of  central  Arizona.  The  Verde 
Valley  is  situated  near  Lbe  "red  rock" 
country  of  Sedona  and  Oak  Creek 
Canyon.  Nearby  national  forests  include 
the  Coconino  National  Forest,  the 
Kaibab  National  Forest  and  the  Prescott 
National  Forest.  The  Montezuma  Castle. 
Montezimia  Well  and  Tuzigoot  National 
Monuments  are  located  within  the 
Verde  Valley  in  the  vicinity  of  the 
Reservation.  In  addition,  the  Sycamore 
Canyon  Wilderness  Area,  designated  a 
mandatory  Federal  Class  I  area  under 
the  CAA,  is  located  a  few  miles  north  of 
the  Town  of  Clarkdale.  See  40  CFR 
81.403. 

EPA  reviewed  the  Tribe's 
redesignation  request  and  preliminarily 
determined  that  it  met  the  applicable 
procedural  requirements  of  40  CFR 
52.21(g)(4).  On  April  18,  1994,  EPA 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register 
proposing  to  approve  the  request  and 
announced  a  30-day  period  to  receive 
public  comments.  See  59  FR  18346. 

At  the  request  of  the  Town  of 
Clarkdale,  located  near  the  Clarkdale 
parcel  of  the  Reservation.  EPA  held  a 
public  hearing  on  the  proposed 
redesignation  on  fune  22.  1994.  EPA's 
public  hearing  notice  indicated  that 
EPA  would  allow  until  July  6.  1994  for 
the  submittal  of  written  comments.  In 
order  to  facilitate  public  understanding 
about  EPA's  proposed  action,  EPA 


began  the  public  hearing  writh  an 
explanation  of  the  Class  I  redesignatioD 
process  and  the  PSD  program. 

Following  the  public  hearing,  the 
Town  of  Clarkdale  requested  an 
extension  of  the  public  comment  period. 
On  July  20. 1994.  EPA  published  a 
Federal  Register  notice  aimouncing  an 
extension  of  the  public  comment  period, 
providing  the  public  until  August  22, 
1994  to  submit  written  comments.  See 
59  FR  37018-19. 

At  the  conclusion  of  the  extended 
comment  period,  the  Governor  of 
Arizona  submitted  an  August  22, 1994 
letter  to  EPA  requesting  EPA  to  initiate 
dispute  resolution  pursuant  to  section 
164(e)  of  the  CAA.  See  Letter  from  Fife 
Symington,  Governor  of  Arizona,  to 
Carol  M.  Browner,  EPA  Administrator. 

in.  The  lalefgDvemmental  Dispute 

A.  Background 

In  broad  overview,  section  164(e)  of 
the  CAA  provides  a  mechanism  for 
States  and  Tribes  to  resolve 
intergovernmental  disagreements  about 
a  PSD  area  redesignation  or  pro{>osed 
permit.  Specifically,  section  164(e) 
provides  in  relation  to  PSD 
redesignations  that  if  a  State  affected  by 
the  redesignation  of  an  area  by  an 
Indian  tribe  or  an  Indian  tribe  affiacted 
by  the  redesignation  of  an  area  by  a 
State  disagrees  with  such  redesignation. 
the  Governor  or  Indian  ruling  body  may 
request  EPA  to  enter  into  negotiations 
with  the  governments  involved  to 
resolve  the  dispute.  The  statute  calls  for 
EPA  to  resolve  the  dispute  if  the 
govenmients  involved  do  not  reach 
agreement.  Further,  section  164(e) 
provides  that  in  resolving  disputes 
related  to  an  area  redesignation.  EPA 
must  "consider  the  extent  to  which  the 
lands  involved  are  of  sufficient  size  to 
allow  effective  air  quality  management 
or  have  air  quality  related  values  of  such 
an  area.  "  See  also  40  CFR  52.21(t). 

B.  Concerns  Raised  by  State  and  Tribe 

In  the  discussion  below.  EPA  has 
summarized  the  concerns  that  have 
been  raised  by  the  State  and  Tribe. 
Because  the  State  was  raising  objections 
to  the  Tribe's  redesignation  request  and 
because  EPA  has  ultimately  decided  to 
approve  the  request,  the  summary  below 
particularly  focuses  on  the  concerns 
raised  by  the  State.  Additional 
information  about  EPA  meetings  with 
State  and  Tribal  representatives  is 
contained  in  the  public  docket 
identified  at  the  begixuiing  of  this 
notice. 

The  Governor  of  Arizona's  Augtist  22. 
1994  letter  indicated  that  he  was 
concerned  that  "[t]he  efiects  of  the 


proposed  redesignation  are  not  apparent 
to  all  of  the  stakeholders,  and  conmsion 
exists  about  the  potential  impacts  of  the 
Agency's  propoMd  action."  The 
Governor  indicated  that  he  was 
requesting  EPA  to  initiate  the  dispute 
resolution  process  so  that  "the  effects  of 
the  proposed  action  can  be  better 
understood  and  outstanding  concerns 
addressed  for  the  benefit  of  all 
stakeholders."  See  Letter  from  Fife 
Symington,  Governor  of  Arizona,  to 
Carol  M.  Browner.  EPA  Administrator. 

In  an  October  6, 1994  letter  EPA  asked 
the  State  to  elaborate  the  bases  for  its 
dispute,  to  help  EPA  facilitate 
resolution  of  the  disagreement.  See 
Letter  from  John  C.  Wise,  EPA  Deputy 
Regional  Administrator,  to  Fife 
Symington,  Governor  of  Arizona.  In  the 
letter,  EPA  also  offered  to  meet  with  the 
State  to  discuss  options  for  additional 
public  outreach  to  address  the  State's 
concern  that  the  effects  of  the  proposed 
redesignation  were  not  understood  by 
all  of  die  stakeholders. 

The  Governor's  December  5,  1994  . 
reply  indicated  that  "(t]he  purpose  of 
invoking  the  dispute  resolution  is  to 
raise  the  issues  of  whether  the  Yavapai- 
Apache  Reservation  is  of  sufficient  size 
to  allow  effective  air  quality 
management  or  have  air  quality-related 
values."  See  Letter  from  Fife  Symington. 
Governor  of  Arizona,  to  Felicia  Marcus, 
EPA  Regional  Administrator.  The  State's 
reply  also  referred  to  October  20. 1993 
comments  submitted  by  a  State  official 
during  the  Tribe's  public  comment 
period.  The  October  20. 1993  letter 
raised  the  following  concerns: 

The  proposed  [Yavapai-Apache  Tribe  Air 
Quality  Redesignadon]  Plan  points  out  that 
the  Reservation  is  comprised  of  five  small, 
scattered  land  parcels  totaling  635  acres  in 
the  Verde  Valley,  ranging  in  size  from  almost 
four  to  458  acres,  and  located  over  a  range 
of  approximately  30  miles.  Reservation  lands 
are  separated  by  relatively  long  distances  and 
a  variety  of  land  ovmership  as  well  as 
development  patterns. 

Considering  the  size  and  dispersed  nature 
of  the  Reservation  lands,  the  I  Arizonal 
Department  (of  Environmental  Quality)  has 
concluded  that  redesignation  of  the 
Reservation  to  Class  I  status  would  not 
necessarily  result  in  effective  air  quality 
management.  Section  165  of  the  CAA 
prescribes  the  type  of  analysis  which  must  be 
conducted  prior  to  the  issuance  of  permits  for 
Prevention  of  Significant  Deterioration  in 
Class  I  areas.  The  Department  has  concluded 
that  it  would  be  neither  realistic  nor 
practicable  to  apply  those  requirements  to  all 
Reservation  lands  while  distinguishing  those 
lands  from  surrounding  Class  n  areas,  which 
would  be  subject  to  different  air  quality 
limitations. 

See  Letter  from  Edward  Z.  Fox,  Director 
of  the  Arizona  Department  of 
Environmental  Quality,  to  Theodore 
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Smith.  Sr.,  Chairman  of  the  Yavapai- 
Apache  Tribe. 

The  Tribe  responded  to  the  SUte's 
comments  regarding  the  size  of  the 
Reservation  in  the  December  7. 1993 
letter  to  EPA  requesting  redesignation  to 
Class  I,  as  follows: 

However,  no  where  does  the  writer  cite  a 
law  or  regulation  which  requires  Qass  I  areas 
to  be  a  certain  size,  but  rather  the  regulations 
merely  call  for  tlie  EPA  Administrator  to 
consider  the  extent  to  which  the  lands 
involved  are  of  sufficient  size.  The  U.S. 
Congress,  in  passing  the  Qean  Air  Act.  could 
not  have  intended  that  only  larger  areas 
could  receive  clean  air  designations  while 
smaller  areas  must  suffer  from  a  lack  of  clean 
air.  This  is  especially  true  since  Congress 
included  in  the  Clean  Air  Act  an  explicit 
provision  for  Indian  Tribes  to  request 
redesignations  and  since  Congress  knew  that 
Indian  Reservations  would  clearly  vary  in 
size. 

See  Letter  from  Theodore  Smith,  Sr., 
Chairman  of  the  Yavapai-Apache  Tribe, 
to  Matt  Haber,  EPA  Region  9. 

On  January  12, 1995,  EPA  held  a 
series  of  meetings  in  the  Phoenix  area 
wdth  representatives  of  the  State  and 
Tribe  to  fedlitate  resolution  of  the 
dispute.  EPA  first  met  separately  with 
representatives  of  the  State  and  Tribe,  to 
allow  each  to  express  its  concerns  in  a 
non-adversarial  setting,  and  then  the 
two  parties  met  without  EPA  officials. 
Subsequently.  EPA  officials  held  a  joint 
meeting  with  representatives  of  the 
State  and  Tribe.  In  the  joint  meeting, 
which  was  transcribed,  representatives 
of  both  parties  described  dieir  concerns, 
summarized  below. 

Representatives  of  the  State  expressed 
concern  about  impacts  outside  of  the 
reservation: 

The  impact  of  the  redesignation  is 
significant  with  regard  to  areas  outside  of  the 
Indian  territory,  Indian  lands.  And  because  of 
that,  it  has  an  impact  which  certainly  was 
unforeseen  or  unanticipated  by  the  non- 
Indian  residents  of  the  Verde  Valley. 

The  redesignation  will  have  significant 
impacts  on  fiiture  growth  and  growth  trends, 
business  trends,  jch  opportimities  in  the 
Verde  Valley,  and  in  a  way  which  may  or 
may  not  impact  the  ability  to  manage  the  area 
for  air  quality  values  or  to  eSectively  manage 
the  area  for  air  quality  purposes.  It  is  because 
of  this  what  I  consider  to  be  (the] 
extraterritorial  effisct  of  the  redesignation 
from  the  Tribe  onto  state  and  county  and 
local  lands  that  we  believe  the  redesignation 
to  be  inappropriate. 

See  January  12, 1995  EPA  Dispute 
Resolution  Proceedings,  Transcript  at  p. 
7  (hereafter  "Transcript").' 

The  State  also  described  its  belief  that 
in  addressing  the  dispute  EPA  is 


>  A  copy  of  the  transcript  is  included  in  the 
public  docket  for  this  action,  identified  at  the 
beginning  of  this  notice. 


required  to  consider  "whether  the  area 
can  be  efiiactively  managed  for  air 
quality  values,  meaning  the 
redesignated  area,  whidi  is  the  Tribal 
lands,  or  whether  there  are  air  quality 
related  values  on  the  Reservation  that 
need  to.be  protected."  See  Trans,  at  ps. 
7-6.  Tlie  State  indicated  that  it  believed 
the  answer  to  both  questions  to  be  no 
and  therefore  it  is  inappropriate  for  the 
Tribe  imilaterally  to  seek  die 
redesignation: 

It  is  our  opinion  that  in  both  of  those 
situations  the  answn  is  no.  And  because  of 
that,  we  believe  that  the  health  and  effect  of 
the — ^All  the  residents  of  the  Verde  Valley, 
Tribal  or  non-Tribal  need  to  be  protected,  but 
be  protected  holistically.  not  one  side 
dictating  to  the  other.  And  we  believe  that 
this  redesignation  is  indeed  a  dictation  from 
one  side  to  the  other. 

See  Trans,  at  p.  8. 

The  State  aiao  raised  concerns  that  the 
reservation  consists  of  separate  pan»ls 
and  that  in  the  State's  view  it  was 
untenable  and  unworkable  to  manage 
air  quality  off  of  the  disperse  land 
parcels: 

It  is  a  Reservation  that  is  made  up  of  five 
individual  parcels  spread  out  through  the — 
five  or  six  individual  parcels  throu^out  the 
Verde  Valley.  •  *  * 

•         •         *         •        • 

*  *  *  [GJiven  what  I  believe  to  be  a  very 
imtenable  and  unworkable  arrangement  with 
regard  to  trying  to  manage  air  quality  off  of 
these  dispersed  pieces  of  Indian  land,  we 
think  the  designation  is  not  appropriate. 

See  Trans,  at  ps.  7  &  9. 

The  State  also  objected  to  the 
redesignation  because  the  redesignation 
would  not  address  the  Tribe's  concern 
about  existing  health  and  welfare 
problems: 

And  so  to  the  extent  that  there  are  currant 
problems  with  the  health  and  welfere  of  the 
Tribal  members,  those  issues  don't  get 
resolved  in  this  process  anyway  and  they 
will  have  to  be  resolved  otherwise  in  some 
other  form. 

See  Trans,  at  p.  8.    . 

The  Tribe  stated  that  it  had  followed 
and  met  all  of  the  procedural 
requirements  that  apply  to  a  Tribal  class 
I  redesignation.  See  "Trans,  at  p.  9.  The 
Tribe  indicated  that  it  was  concerned 
about  the  health  and  welfare  of  its 
members: 

While  the  Tribe  respects  the  views  of 
everyone,  the  Tribe  holds  the  health  and 
welfere  of  its  members  at  a  premium. 

See  Trans,  at  p.  13. 

Further,  the  Tribe  suggested  that  the 
concerns  about  off  reservation  impacts 
were  based  on  misinformation  and  that 
the  redesignation  would  not  preclude 
economic  development  off  the 
reservation: 


Some  people  have  said  that  the  Qass  I 
status  would  afEact  automobile  emission 
standards  or  affect  their  ability  to  Ixirn  wood 
in  their  fireplaces,  others  have  said  that  the 
Class  I  status  would,  quote,  affect  all 
development  in  the  Verde  Valley.  Sutements 
like  these  have  no  basis  in  bcL  Economic 
development  can  still  h^>pen. 

See  Trans,  at  p.  13. 

The  Tribe  recounted  the  process  its 
redesignation  has  been  subject  to,  as 
follows:  (1)  On  September  11, 1993  the 
Tribal  Council  unanimously  approved 
the  air  quality  redesignation  request  and 
the  description  and  analysis  of  its 
efiects;  (2)  on  October  21, 1993,  the 
Tribe  held  a  public  hearing  on  the 
Reservation  at  which  43  people 
including  37  non-Indians  voiced 
support  for  the  redesignation  and  no 
one  opposed  it;  (3)  in  December  1993 
the  Tribe  submitted  its  redesignation 
request  to  EPA;  (4)  on  April  18, 1994 
EPA  published  a  Federal  Register  notice 
proposing  to  approve  the  redesignation; 
(5)  on  May  18, 1994  the  public  comment 
period  ended;  (6)  on  May  20, 1994,  EPA 
reopened  the  process  and  decided  to 
hold  an  EPA  sponsored  pubUc  hearing 
in  Arizona;  (7)  on  June  22, 1994,  EPA 
conducted  a  second  public  hearing  on 
the  reservation — at  which  40  people 
provided  comments,  including  at  least 
20  non-Indians,  in  support  of  the  Tribe's 
request  and  five  people  opposed  the 
request — and  extended  the  public 
comment  period  for  an  additional  two 
weeks;  (8)  on  Jidy  6, 1994  the  extended 
public  comment  period  concluded;  (9) 
on  July  20, 1994  EPA  pubhshed  another 
Federal  Register  notice  extending  the 
public  comment  period  again;  and  (10) 
on  August  22, 1994  the  public  comment 
period  ended  and  that  same  day  the 
Governor  of  Arizona  sent  a  letter  to  EPA 
requesting  this  dispute  resolution 
process.  See  Trans,  at  ps.  9-11. 

The  Tribe  expressed  concern  about 
the  length  of  time  that  had  passed  in 
arranging  a  meeting  with  the  State  to 
explore  a  resolution  of  the  dispute: 

For  over  four  months  now,  the  Tribe  has 
been  patiently  waiting  for  the  State  to  agree 
to  even  attend  the  dispute  resolution 
proceedings. 

See  Trans,  at  p.  11. 

The  Tribe  expressed  concern  about 
the  length  of  time  that  elapsed  before 
the  State  provided  a  list  of  reasons  for 
disagreeing  with  the  redesignation: 

On  October  6th.  1994,  the  EPA  formally 
requested  from  the  Governor  a  list  or  outline 
of  his  reasons  for  disagreeing  with  the  Tribe's 
proposal.  That  request  was  made  to  produce 
the  document  within  one  week.  Two  months 
later,  on  December  5th,  1994,  the  Governor 
finally  responded  with  a  one-page  letter 
simply  stating  that  the  issue  was  whether  the 
Yavapai-Apache  Reservation  was  of 
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sufficient  siz«  to  allow  vRlBCtiva  air  quality 
management  lor  have  air  quality  related 
values). 

See  Trans,  at  p.  11 

After  hearing  the  concerns  expressed 
by  the  State  and  Tribe,  EPA  attempted 
to  explore  whether  there  was  common 
ground  for  a  resolution.  See  Trans,  at  p. 
13.  EPA  adjourned  the  meeting  when 
neither  party  expressed  an  interest  in 
further  discussion.  See  Trans,  at  p.  15. 
EPA  subsequently  encouraged  the  Tribe 
and  the  State  to  jointly  meet  again  to 
hirther  explore  possible  resolution  of 
the  dispute.  The  parties,  however, 
declined. 

IV.  EPA'a  ReaolnUon  of  the 
Intergovemmantal  Dispute 

A.  Introduction 

Because  the  State  and  Tribe  were 
.unable  to  reach  agreement,  section 
164(e)  of  the  CAA  calls  for  EPA  to 
resolve  the  dispute.  As  noted,  section 
164(bK2)  of  the  CAA  provides  that  EPA 
may  disapprove  a  redesignation  request 
submitted  oy  a  State  or  Tribe  only  if 
EPA  finds,  after  notice  and  public 
hearing,  that  the  redesignation  does  not 
meet  the  applicable  procedural 
requirements.  See  also  40  CFR 
52.21(g)(5).  As  explained  below,  these 
statutory  and  regulatory  provisions  and 
their  associated  legislative  and 
administrative  history  indicate  that  so 
long  as  the  prescribed  procedures  for 
public  input  and  involvement  are 
followed.  EPA  is  to  give  States  and 
Tribes  broad  latitude  in  deciding  what 
PSD  classification  is  appropriate  for 
lands  within  their  respective 
jurisdictions. 

1 .  Statutory  and  Regulatory  Background 

EPAs  pre^l977  PSD  regulations 
authorized  EPA  to  disapprove  an  area 
redesignation  request  if  EPA  determined 
that  the  State  or  Tribe  proffering  the 
request  acted  arbitrarily  and 
capriciously  in  considering  certain 
factors.  See  39  FR  42510.  42515  (Dec.  5. 
1974).  In  the  1977  Clean  Air  Act 
amendments  Congress  adopted  major 
changes  to  the  CAA.  including  a  PSD 
regime  to  supplant  EPA's  pre-1977 
administrative  program.  EPA's  current 
regulations  implement  section  164(b)(2) 
of  the  CAA.  adopted  with  the  1977 
Clean  Air  Act  amendments,  by 
providing  for  disapproval  of  a  State  or 
Tribal  redesignation  only  if  EPA  finds, 
after  notice  and  opportunity  for  public 
bearing,  that  the  request  does  not  meet 
the  applicable  procedural  requirements. 
EPA's  regulations  also  reflect  the 
limited  EPA  review  role  by  calling  for 
EPA  to  make  this  determination  within 


90  days  of  submission  of  a  redesignation 
request.  See  40  CFR  52.21(g)(5). 

'The  legislative  history  associated  with 
Congress's  adoption  of  the  1977  PSD 
program  indicates  that  Congress 
deliberately  intended  to  curtail  EPA's 
authority  to  disapprove  a  redesignation 
request  under  its  pre-1977  regulations, 
giving  States  and  Tribes  greater 
discretion  in  this  area: 

The  intended  purpose  of  (the  congressional 
PSD  program]  are  *   *   *  (3)  to  delete  the 
current  EPA  regulations  and  to  substitute  a 
system  which  gives  a  greater  role  to  the 
Statesl.  Tribal ',)  and  local  governments  and 
which  restricts  the  Federal  Government  in 
the  following  ways:  *  *  *  (b)  By  eliminating 
the  authority  which  th«  Administrator  has 
under  current  EPA  regulations  to  override  a 
State's  lor  Tribe's)  classification  of  an  area  on 
the  ground  that  the  State  (or  Tribe] 
improperly  weighed  energy,  environment, 
and  other  factors. 

See  H.R.  Rep.  No.  294.  95th  Cong..  Ist 
Sess.  7-8  (1977)  reprinted  in  Senate 
Conun.  on  the  Environment  and  Public 
Works.  95th  Cong. .  2d  Sess. .  A 
Legislative  History  of  the  Qean  Air  Act 
AmendmenU  of  1977.  vol.  4  at  2474-75 
(1978)  (hereafter  "1977  CAAA 
Legislative  History");  see  also  1977 
CAAA  Legislative  History,  vol.  3  at  373 
(colloquy  between  Senators  Gam  and 
Muskie.  during  the  Senate's 
consideration  of  the  Conference  report, 
about  the  types  of  procedural  error  that 
might  triffier  a  disapproval). 

Inus.  Congress  adopted  the  statutory 
provisions  governing  EPA's  review  of 
State  and  Tribal  redesignation  requests 
to  limit  the  scope  of  Federal  review. 
Under  the  current  provisions.  EPA's  role 
is  to  determine  whether  the  requesting 
State  or  Tribe  followed  specific 
procedural  requirements,  to  ensiu«  that 
the  local  decisionmaking  process 
provides  ample  opportunity  for 
interested  parties  to  express  their  views. 
While  EPA  must  ensure  procedural 
rigor,  it  is  generally  inappropriate  for 
EPA  to  interpose  superseding  Federal 
views  on  the  merits  of  the  resulting 
State  or  Tribal  decisions.  See,  e.g.,  H.R. 
Rep.  No.  294  at  146-47  (1977)  reprinted 
in  1977  CAAA  Legislative  History,  vol. 
4  at  2613-14.  The  limited  Federal 
review  applies  to  both  State  and  Tribal 
redesignation  requests  and  therefore 
would  apply  to  H'A's  review  of 
objections  to  a  State's  redesignation 
request. 

In  this  instance,  EPA  examined  the 
Yavapai-Apache  Tribe's  decision  to 
limit  the  amount  of  air  quality 


'  The  statute  and  the  legislative  history  make  it 
clear  that  the  references  to  State  redesignation 
authority  in  the  lagiilative  history  apply  equally  to 
redesignations  by  Tribes.  S«e,  eg  ,  S.  Rap.  No.  127. 
95th  Cong  .  1st  Sess  9  (1977)  imprinted  in  1977 
CAAA  Legislative  History,  vol.  3  at  1383. 


deterioration  within  its  Reservation  in 
light  of  significant  comments  and 
concluded  that  the  redesignation 
request  is  the  product  of  a  decision- 
making process  that  comports  with 
procedural  requirements.  The  reader  is 
referred  to  the  notice  approving  the 
Tribe's  redesignation  request,  also 
published  in  today's  Federal  Register. 
The  notice  contains  a  detailed 
discussion  of  these  issues. 

At  the  same  time  that  section 
164(b)(2)  provides  that  EPA  may 
disapprove  a  redesignation  request  only 
if  it  determines  that  the  requesting  State 
or  Tribe  has  committed  a  procedural 
error,  section  164(e)  of  the  CAA  calls  for 
EPA  to  consider  "the  extent  to  which 
the  lands  involved  are  of  sufficient  size 
to  allow  effective  air  quality 
management  or  have  air  quality  related 
values  of  such  an  area"  in  resolving 
intergovernmental  disputes  about  a  PSD 
area  redesignation.  EPA's  regulations 
implementing  section  164(e)  simply 
repeat  this  language  and  do  not  provide 
additional  regulatory  guidance.  See  40 
CFR52.21(t). 

However,  the  legislative  history 
accompanying  the  adoption  of  section 
164(e)  is  pertinent,  specifically 
indicating  that  the  intergovernmental 
dispute  resolution  provision  was  not 
intended  to  encroach  on  Indian 
sovereignty.  During  the  House  of 
Representatives'  consideration  of  the 
Conference  Committee  report. 
Congressman  Rogers,  Chairman  of  the 
House  Subcommittee  on  Health  and  the 
Environment  and  one  of  the  conferees, 
admonished  that  EPA's  review  of  Tribal 
redesignations  in  resolving 
intergovernmental  disputes  should  be 
exercised  with  utmost  caution  and  that 
EPA  should  reverse  a  Tribal 
determination  only  under  the  most 
serious  circumstances: 

The  cx>nfiBrence  bill  provides  that  both 
States  and  Indian  tribes  will  continue  to  have 
the  power  they  now  have  to  redesignate  their 
lands  to  a  new  air  quality  classification.  In 
cases  where  another  State  may  object  to  such 
classification,  and  when  the  two  jurisdictions 
cannot  amicably  come  to  agreement,  the 
Administrator  is  granted  the  power  to  review 
the  redesignation.  But  it  is  intended  that  the 
Administrator's  review  of  such 
determinations  by  tribal  governments  be 
exercised  with  utmost  caution  to  avoid 
unnecessarily  substituting  his  judgment  for 
that  of  the  tribe.  The  concept  of  Indian 
sovereignty  over  reservation  lands  is  a 
criticail  one,  not  only  to  native  Americans, 
but  to  the  Government  of  the  United  States. 
A  fundamental  incident  of  that  sovereignty  is 
control  over  the  use  of  their  air  resources. 
Some  statutes,  I  imagine,  have  encroached 
upon  Indian  sovereignty,  eroding  treaty 
rights  negotiated  at  an  earlier  time.  This  is 
not  such  a  bill,  for  the  Administrator  should 
reverse  the  determination  made  by  an  Indian 
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governing  body  to  reclassify  its  land,  only 
under  the  most  serious  circumstances. 

See  1977  CAAA  Legislative  History,  vol. 
3  at  a26. 

Federal  and  Agency  Tribal  policies 
direct  EPA  to  respect  Tribal  sovereignty. 
For  example,  on  January  24, 1983, 
President  Reagan  issued  a  Federal 
Indian  Policy,  reaffirming  and  calling 
for  implementation  of  President  Nixon's 
1970  national  policy  of  self- 
determination  for  Indian  Tribes  as  well 
as  the  ensuing  1975  Indian  Self- 
Determination  and  Education 
Assistance  Act.  The  Policy  Statement 
issued  by  President  Reagan  stressed  two 
related  themes:  (1)  that  the  Federal 
government  will  pursue  the  principle  of 
Indian  "self-government"  and  (2)  that  it 
vdll  work  directly  with  Tribal 
governments  on  a  "govemment-to- 
govemment"  basis.  An  April  29, 1994 
Presidential  Memorandum  issued  by 
President  Clinton  reiterated  that  the 
rights  of  sovereign  Tribal  governments 
must  be  fully  respected.  See  59  FR 
22951  (May  4. 1994).  EPA's  Tribal 
policies  implement  these  principles, 
including  recognizing  Tribal 
Governments  as  sovereign  entities  with 
primary  authority  and  responsibility  for 
the  reservation  populace.  See  November 
8, 1984  "EPA  Policy  for  the 
Administration  of  Environmental 
Programs  on  Indian  Reservations"; 
Policy  Reaffirmed  by  Administrator 
Carol  M.  Browner  in  a  Memorandum 
issued  on  March  14, 1994.  See  also 
Washington  Department  of  Ecology,  752 
F.2d  1465. 1471-72  and  n.5  (9th  Cir. 
1985).  The  United  States  also  has  a 
unique  fiduciary  relationship  with 
Tribes.  See.  e.g..  Nance  v.  EPA.  645  F.2d 
701,  710-11  (9th  Cir.),  cert,  denied. 
Crow  Tribe  of  Indians  v.  EPA,  454  U.S. 
1081  (1981). 

Finally,  a  central  ptupose  of  the  CAA 
is  "to  protect  and  enhance  the  quality" 
of  air  resources  "to  promote  the  public 
health  and  welfare."  See  section 
101(b)(1)  of  the  CAA;  see  also  Sierra 
Club  v.  Ruckleshaus.  344  F.  Supp  253 
(D.D.C.  1972),  aff'd  per  curiam,  4  Env't 
Rep.  Cases  1815  (D.C.  Cir.  1972),  affd 
by  an  equally  divided  court,  sub  nom. 
Fri  V.  Sierra  Qub,  412  U.S.  541  (1973). 
The  specific  purposes  of  the  PSD 
program  include:  (1)  protecting  the 
public  health  and  welfare  from  any 
actual  or  potential  adverse  effect  from 
air  pollution,  notwithstanding 
attainment  and  maintenance  of  the 
NAAQS;  (2)  insuring  that  economic 
growth  will  occur  in  a  manner 
consistent  with  the  preservation  of 
existing  clean  air  resources;  and  (3) 
assuring  that  emissions  from  any  source 
in  one  jurisdiction  will  not  interfere 


with  the  prevention  of  significant 
deterioration  in  any  other  jurisdiction. 
See  secti(Hi  160(1).  (3).  and  (4)  of  the 
CAA. 

2.  Overview  of  Dispute  Resolution 

To  disapprove  the  Tribe's  Class  I 
redesignation  would  wholly  and 
summarily  deprive  the  Tribe  of  any  air 
quality  protection  on  its  Reservation 
that  may  be  afforded  by  a  more  stringent 
classification.  The  intergovenmiental 
dispute  resolution  provisions  of  section 
164(e)  provide  a  more  narrowly  tailored 
mechanism  for  addressing  any  disputes 
that  actually  result  from  the  Class  I 
redesignation  in  the  context  of  a  specific 
permit  proceeding. 

EPA  would  be  tne  permitting 
authority  for  any  proposed  source 
locating  within  the  boundaries  of  the 
Indian  Reservation  and  EPA,  in 
consultation  with  the  Tribe,  would 
implement  the  new  Class  I  increment 
within  the  Reservation.  However,  the 
State  is  the  permitting  authority  for  PSD 
sources  proposing  to  locate  in  the  Verde 
Valley  outside  the  Reservation 
boundaries.  If,  in  the  context  where  the 
State  is  the  permitting  authority,  the 
governing  body  of  the  Tribe  determines 
that  a  proposed  source  locating  outside 
the  Reservation  would  cause  or 
contribute  to  an  excess  change  in  air 
quality  within  the  Reservation,  section 
164(e)  provides  that  the  Tribe  may 
request  that  EPA  enter  into  negotiations 
with  the  State  and  Tribe  to  resolve  the 
dispute.  If  the  parties  do  not  reach 
agreement,  EPA  would  be  required  to 
resolve  the  dispute. 

Thus,  the  Tnbe  may  pursue  specific 
concerns  about  a  proposed  source's 
impact  on  possible  violations  of  air 
quality  standards  within  the 
redesignated  Class  I  area  through  EPA 
and  the  section  164(e)  dispute 
resolution  process.  Section  164(e) 
similarly  authorizes  an  affected  State  to 
Invoke  Uie  dispute  resolution  process 
because  of  the  impacts  of  a  proposed 
PSD  source  on  the  State's  air  qualltv. 

The  Tribe's  authority  to  protect  tne 
non-Federal  Class  I  area  within  its 
jurisdiction  is  notably  different  from  the 
authority  of  Federal  Land  Managers 
imder  section  165(d)  of  the  CAA  to 
protect  Federal  Class  I  areas.  Federal 
Land  Managers  must  directly  certify  that 
a  proposed  source  causing  or 
contributing  to  a  violation  of  the  Class 
I  increment  in  a  Federal  Class  I  area  will 
not  adversely  impact  the  area,  before 
permitting  may  proceed.  See,  e.g., 
section  165(d)(2)(C)(iii)  of  the  CAA. 

In  the  specific  circumstances  at  issue, 
EPA  believes  that  fully  examining  any 
State  or  Tribal  concerns  raised  in  the 
context  of  a  particular  permit 


proceeding  where  the  Tribe  has  actually 
determined  that  a  proposed  source  will 
cause  or  contribute  to  a  violation  of  the 
allowable  increment  within  the 
Reservation  pursuant  to  section  164(e)  is 
a  more  measured  alternative  to 
summarily  disapproving  the  Tribe's 
request  for  several  reasons.  First,  a 
central  concern  raised  by  the  State  (as 
well  as  public  commenters)  is  the 
potential  off-Reservation  impacts  of  the 
redesignation.  As  explained  below  and 
in  the  Federal  Register  notice  approving 
the  redesignation  request,  EPA  does  not 
expect  that  the  Class  I  redesignation  will 
have  major  off-Reservation  Impacts. 
Further,  if  there  are  any  actual  permit 
controve^ies  that  result  from  the  Class 
I  redesignation,  at  that  jimcture  there 
will  be  concrete  facts  and 
particularized,  focused  issues  that  are 
better  fit  for  resolution  than  more 
general  allegations  and  objections.  EPA 
is  committed  to  working  with  the  State 
and  Tribe  to  resolve  any 
intergovermnental  permit  disputes  that 
actually  arise  a^a  result  of  the  Class  I 
redesignation. 

In  aaditlon.  as  explained  further 
below,  EPA  will  continue  to  provide 
public  education  about  the  potential 
impacts  of  the  Class  I  redesignation. 
Further,  EPA's  technical  staff  do  not 
expect  that  the  additional  Class  I  area, 
comprised  of  five  separate  pmrcels,  will 
present  substantial  air  quality 
management  obstacles.  EPA  will  work 
with  the  State  to  overcome  any 
particular  air  quality  management 
difficulties  it  encounters  as  a  result  of 
the  Class  I  redesignation. 

In  the  discussion  below,  EPA 
addresses  the  issues  and  concerns  raised 
by  the  State,  including  the  specific 
factors  EPA  is  directed  to  consider 
pursuant  to  section  164(e)  of  the  CAA. 
Ultimately,  EPA  declines  in  these 
specific  circumstances  to  disapprove  the 
Tribe's  decision  to  limit  the  amount  of 
air  quality  deterioration  within  its 
Reservation.  Thus,  the  Class  I 
redesignation  for  the  Reservation  will 
become  part  of  the  applicable 
implementation  plan  for  the  Yavapai - 
Apache  Tribe,  as  provided  in  the  final 
ndemaldng  notice  pubUshed  elsewhere 
in  today's  Federal  Register. 

B.  Public  Understanding  of 
Redesignation  Implications  and  Off- 
Reservation  Impacts 

The  August  22. 1994  letter  from  the 
Governor  of  Arizona  stated  that  the 
Governor  was  requesting  EPA  to  initiate 
the  dispute  resolution  process  so  that 
the  effects  of  EPA's  proposal  to  approve 
the  redesignation  can  be  better 
understood  and  outstanding  concerns 
addressed  for  the  benefit  of  all 
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stakeholders.  See  Letter  from  Fife 
Symington,  Governor  of  Arizons.  to 
Carol  M.  Browner,  EPA  Administrator. 
At  the  January  12, 1995  meeting  with 
EPA  and  Tribal  representatives,  a  State 
representative  expressed  concern  that 
the  redesignation  would  have  impacts 
outside  of  the  Reservation  that  were 
unanticipated  by  the  non-Indian 
residents  of  the  Verde  Valley,  including 
significant  impacts  on  future  growth 
and  growth  trends,  business  trends,  and 
job  opportunities  in  the  Verde  Valley. 
The  State  representative  objected  to  the 
redesignation  because  of  this 
"extraterritorial  effect."  See  Trans,  at  p. 
7. 

The  Tribe's  redesignation  request  has 
been  subject  to  a  fairly  extensive  public 
review  process  to  provide  an 
opportunity  for  public  input  and  to 
facilitate  public  understanding.  The 
Tribe  held  a  public  hearing  during  its 
development  of  the  redesignation 
request.  A  number  of  local  citizens  who 
are  not  Tribal  members  attended  the 
Tribe's  public  hearing  and  expressed 
support  for  the  Class  I  tedesignation. 
To  enhance  public  understanding, 
EPA's  Federal  Raglater  notice  profiosing 
to  approve  the  redesignation  request 
described  the  PSD  program  and  the 
implications  of  a  Class  I  redesignation. 
See  59  PR  18346  (April  18.  1994).  EPA 
held  a  public  hearing  on  its  proposed 
approval  of  the  redesignation  request,  to 
be  responsive  to  a  request  from  the 
Town  of  Clarkdale.  a  town  located  near 
one  of  the  Reservation  parcels.  As 
indicated  in  the  public  notice 
announcing  the  public  hearing,  EPA 
began  the  public  bearing  "with  an 
informational  discussion  of  the  Class  I 
redesignation  process  and  an  overview 
of  the  air  quality  permitting  program 
that  is  related  to  the  Class  I 
redesignation"  to  help  the  public 
understand  the  potential  implications  of 
the  proposed  redesignation.  See  Red 
Rock  News  and  Verde  Independent. 
both  May  20.  1994.  EPA  also  extended 
the  public  comment  period  on  its 
proposal  to  August  22.  1994.  in 
response  to  a  request  from  the  Town  of 
Clarkdale  See  59  FR  37018  (July  20. 
1994). 

After  receiving  the  Governor's  August 
22.  1994  letter  expressing  concerns 
about  the  stakeholder's  understanding. 
EPA  wrote  to  the  Governor  indicating 
that  EPA  "would  be  pleased  to  meet 
with  you  to  discuss  options  for 
additional  outreach  and  dissemination 
of  information.  "  See  Letter  from  John  C. 
Wise,  EPA  Deputy  Regional 
Administrator,  to  Fife  Symington. 
Governor  of  Arizona  (October  6,  1994). 
The  State's  reply  did  not  further  pursue 
this  issue  See  letter  from  Fifia 


Symington,  Governor  of  Arizona,  to 
Felicia  Marcus,  EPA  Regional 
Administrator  (December  5. 1994). 

In  this  notice  and  the  final  ridemaking 
notice  approving  the  Tribe's 
redesignation  published  elsewhere  in 
today's  Federal  Ragiatar,  EPA  has 
endeavored  to  explain  the  PSD  program 
and  the  potential  effects  of  the  Class  I 
redesignation  on  areas  outside  the 
Reservation.  The  final  rulemaking 
notice  contains  a  detailed  discussion 
that  addresses  concerns  and 
misimpressions  about  potential 
economic  and  regulatory  impacts,  in 
response  to  questions  and  comments 
raised  by  the  Towns  of  Camp  Verde  and 
Qarkdale  and  a  mining  company.  This 
discussion  was  included  in  the  final 
rulemaking  notice  to  promote  public 
understanding. 

In  the  final  rulemaking  notice,  EPA 
addressed,  among  other  concerns, 
misconceptions  about  the  CAA 
requirements  associated  with  a  PSD 
Class  I  redesignation.  As  explained,  a 
PSD  Class  I  redesignation  does  not 
impose  vehicle  insf>ection  and 
maintenance  (i.e.,  motor  vehicle  "smog 
check")  in  the  surrounding  area  or 
establish  requirements  for  controls  on 
residential  woodstoves  in  the 
surrounding  area.  EPA  also  indicated 
that  it  does  not  expect  the  redesignation 
of  the  non-Federal  Class  I  area  to 
adversely  impact  economic  growth  in 
the  Verde  Valley.  For  example,  Tucson, 
which  is  located  in  southern  Arizona,  is 
bordered  on  its  east  and  west  by  two 
separate  parcels  of  a  Federal  Class  I 
area,  the  Saguaro  National  Monument, 
Tucson  has  a  population  size  and 
economic  activity  level  that  far  exceeds 
that  presently  found  in  the  Verde 
Valley.  The  reader  is  referred  to  that 
notice  for  further  discussion  of  these 
issues. 

Also,  as  explained  in  part  D.A,  the 
PSD  preconstruction  review  permit 
requirements  only  apply  to  major 
stationary  sources  in  a  PSD  area.  The 
permit  requirements  apply  to  major 
stationary  sources  proposing' to  locate  in 
a  PSD  area  or  to  major  modifications  at 
existing  major  stationary  sources.  Major 
stationary  sources  are  large  sources  that 
have  the  potential  to  emit  250  tons  per 
year  of  regulated  air  pollutant  or,  for 
certain  listed  source  categories,  100  tons 
per  year  of  regulated  air  pollutant.  See 
40  CFR  51.166(b)(1)  and  52.21(b)(1).  In 
general  terms,  a  major  modification  is  a 
physical  or  operational  change  at  a 
major  stationary  source  that  would 
result  in  a  significant  net  emissions 
increase  of  a  regulated  air  pollutant.  See 
40  CFR  51.166(b)(2)  and  52.21(b)(2). 

The  area  in  the  Verde  Valley  outside 
the  Reservation  boundaries  is 


designated  a  Class  n  area  under  the  PSD 
provisions.  The  owner/operatw  of  a 
proposed  major  stationary  source  or 
proposed  major  modification  to  an 
existing  major  stationary  source  in  this 
area  would  have  to  implement  "best 
available  control  technology" 
irrespective  of  the  PSD  classification  of 
the  Reservation.  See  40  CFR 
S1.166(b)(12)  &  51.166(1).  In  addition, 
the  owner  or  operator  would  have  to 
demonstrate  thJst  emissions  increases 
from  the  proposed  source  would  not 
cause  or  contribute  to  a  violation  of  a 
NAAQS  or  increment.  See  40  CFR 
51.166(k).  The  Class  I  designation  may 
influence  this  analysis  because  in 
addition  to  assessing  its  air  quality 
impact  relative  to  the  Class  D  increment 
in  effect  where  the  source  is  located,  the 
source  may  have  to  assess  its  impact 
relative  to  the  Class  I  increment 
applicable  on  the  Reservation.  The  Class 
I  designation  may  also  trigger  PSD 
review  (including  best  available  control 
technology  and  air  quaUty  analyses)  for 
a  new  major  stationary  source  or  major 
modification  which  would  construct 
within  10  kilometers  of  the  Class  I 
boundary  and  whose  emissions  rate  or 
net  emissions  increase  would  have  an 
impact  of  1  microgram  per  cubic  meter 
(24-hour  average)  on  the  Class  I  area. 

As  noted,  the  intergovernmental 
dispute  resolution  provisions  of  section 
164(e)  apply  to  permit  disputes.  If  the 
Tribal  governing  body  determines  that  a 
proposed  source  locating  outside  the 
Reservation  would  cause  or  contribute 
to  an  excess  change  in  air  quality  within 
the  Reservation,  the  Tribe  may  request 
that  EPA  enter  into  negotiations  with 
the  State  to  resolve  the  dispute.  If  the 
parties  do  not  reach  agreement,  EPA 
would  be  required  to  resolve  the 
dispute: 

In  the  event  a  dispute  occurs  over  any 
development  or  activity  in  an  adjacent  State, 
the  Governor  of  the  affected  State  [or  the 
Indian  governing  body  of  an  affected  Tribe) 
may  request  the  Administrator  to  enter  into 
negotiations.  If  this  is  not  successful,  the 
Administrator  shall  then  resolve  the  dispute. 

See  1977  CAAA  Legislative  History,  vol. 
3  at  530. 

Thus,  a  Tribe  or  State  with  a  non- 
Federal  Class  I  area  may  piusue  their 
concerns  about  a  proposed  source's 
impact  on  excess  air  quality 
deterioration  within  the  area  through 
the  section  164(e)  dispute  resolution 
process.  This  is  in  contrast  with  the 
broad  authority  conferred  on  Federal 
Land  Managers  to  protect  Federal  Class 
I  areas.  For  example.  Federal  Land 
Managers  must  directly  certify  that  a 
proposed  source  causing  or  contributing 
to  a  violation  of  a  Class  I  increment  in 
a  Federal  Class  I  area  nevertheless  vrill 
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not  adversely  impact  the  area,  before  a 
permit  may  be  issued.  See,  e.g.,  section 
165(d)(2)(C)(ui)  of  the  CAA. 

There  is  a  dilemma  that  is  created  by 
virtue  of  the  interjurisdictional  issues 
presented.  The  State  has  objected  to  the 
Tribe's  redesignation  because  of 
potential  off-Reservation  impacts  on 
economic  development.  However,  to 
disapprove  the  Tribe's  redesignation 
because  it  may  have  impacts  on  activity 
outside  the  Reservation  would  wholly 
deprive  the  Tribe  of  its  decision  to 
provide  additional  air  quality  protection 
within  the  Reservation  and  ^ow  the 
State  to  effectively  dictate  the  air  quality 
increment  appropriate  for  the 
Reservation  and  its  populace. 

Congress,  by  the  adoption  of  the 
permit  dispute  provisions  of  section 
164(e),  has  established  a  useful  and 
reasonable  mechanism  to  address  this 
dilemma — providing  for  consideration 
and  resolution  of  the  reciprocal 
interjurisdictional  concerns  in 
particular  permit  proceedings.  In  these 
circumstances,  EPA  elects  to  rely  on  this 
statutory  mechanism  instead  of 
disapproving  the  redesignation.  For  the 
reasons  outlined  above  and  in  the  final 
notice  approving  the  redesignation,  EPA 
does  not  expect  the  redesignation  to 
have  major  off-Reservation  impacts. 
Further,  resolving  conflicts  in  any 
permit  controversy  that  actually  does 
arise  as  a  result  of  the  Class  I 
redesignation  is  more  narrowly  tailored 
than  the  sweeping  decision  of  wholly 
disapproving  the  Tribe's  request.  At  the 
same  time,  any  unresolvable  State  and 
Tribal  concerns  actually  raised  as  a 
restilt  of  the  Class  I  redesignation  may 
be  considered  in  addressing  the  permit 
dispute.  In  any  actual  permit 
controversy  the  i>arties  would  also  be 
resolving  a  dispute  where  the  facts  and 
issues  are  more  concrete  and  therefore 
more  fit  for  resolution  than  disputes 
involving  general  concerns  and 
allegations.  EPA  is  committed  to 
working  with  the  State  and  Tribe  to 
resolve  any  intergovernmental  permit 
disputes  that  actually  arise  as  a  result  of 
the  Class  I  redesignation. 

Finally,  by  no  means  does  EPA  view 
the  need  to  advance  the  public's 
understanding  of  the  Tribal  Class  I 
redesignation  as  ending  v^th  EPA's 
approval  of  the  Tribe's  Class  I 
redesignation  request.  EPA  will 
continue  to  help  clarify  any  confusion 
or  misunderstanding.  Among  other 
efforts,  EPA  will  continue  to  make  staff 
available  to  answer  any  public  inquiries 
about  the  Class  I  designation  and  its 
potential  effects.  Public  inquiries  should 
be  directed  to  the  EPA  contact  identified 
at  the  beginning  of  this  notice.  Further, 
in  conjunction  with  today's  decision. 


EPA  is  communicating  with  the 
Governor's  office  to  reiterate  EPA's 
willingness  to  meet  with  State  officials 
to  plan  and  conduct  additional  public 
outreach  efforts. 

C.  Sufficient  Size  to  Allow  Effective  Air 
Quality  Management. 

The  State  expressed  concern  that  the 
redesignation  of  the  Reservation  would 
not  necessarily  result  in  effective  air 
quality  management.  The  State  is 
concerned  that  the  approximately  635 
acre  Reservation  is  comprised  of  five 
land  parcels  ranging  in  size  from  almost 
four  to  458  acres,  separated  by  different 
land  uses  and  located  over  a  large  area. 
The  State  is  therefore  concerned  that  "it 
would  be  neither  realistic  nor 
practicable"  to  distingtiiSh  the  Class  I 
and  II  areas  in  applying  the  PSD 
permitting  requirements.  See  Letter 
from  Edward  Z.  Fox,  Director  of  the 
Arizona  Department  of  Enviroimiental 
Quality,  to  Theodore  Smith,  Sr., 
Chairman  of  the  Yavapai-Ai>ache  Tribe 
(Oct.  20, 1993).  During  the  January  12, 
1995  meeting  with  EPA  and  the  Tribe, 
the  State  representative  reiterated  that 
he  objected  to  "a  very  imtenable  and 
unworkable  arrangement  with  regard  to 
trying  to  manage  air  quality  off  of  these 
dispersed  pieces  of  Indian  land."  See 
Trans,  at  p.  9. 

As  noted,  in  disputes  resolving  area 
redesignations,  section  164(e)  calls  for 
EPA  to  consider  "the  extent  to  which 
the  lands  involved  are  of  sufficient  size 
to  allow  effective  air  quality 
management."  See  also  40  CFR  52.21(t). 
Neither  the  statute  nor  EPA's 
implementing  regulations  elaborate  on 
EPA's  consideration  of  this  factor. 

The  legislative  history  suggests  that 
Congress  intended  to  give  States  and 
Tribes  broad  discretion  regarding  the 
size  and  botmdaries  of  areas 
redesignated.  The  report  of  the  House 
Conunittee  on  Interstate  and  Foreign 
Commerce  provides  that  if  a  State  or 
Tribe  "wished  to  designate  some  parts 
class  I  and  retain  some  class  II  areas,  it 
may  draw  classification  boundaries  in 
any  way  it  chooses — by  entire  air 
quality  control  regions,  along  county 
lines,  or  even  along  smaller  subcounty 
lines."  See  H.R.  Rep.  No.  294  at  147 
(1977)  reprinted  in  1977  CAAA 
Legislative  History,  vol.  4  at  2614. 
Further,  a  colloquy  between  Senators 
Gam  and  Muskie  during  the  Senate's 
consideration  of  the  Conference  report 
indicates  that  it  would  be  permissible  to 
redesignate  a  single  mine.  See  1977 
CAAA  Legislative  History,  vol.  3  at  371. 

The  State  did  not  specify  why  the 
Class  I  designation  for  the  Reservation 
parcels  would  create  difficulty  in 
distinguishing  between  the  Class  I  and 


n  areas  in  implementing  PSD  permitting 
requirements,  rendering  implementation 
of  the  PSD  program  "untenable  and 
unworiLable."  EPA  is  imcertain  what 
particular  underlying  concerns  or 
obstacle^^nformed  the  State's  objection. 

Over  the  years,  air  quality 
management  tools,  techniques  and 
policies  have  become  increasingly 
sophisticated  and  refined.  CurrenUy,  air 
quality  planning  and  management 
strategies  apply  to  a  variety  of  area  sizes 
and  configurations.  For  example,  EPA, 
in  coordination  with  States,  has 
established  nonattainment  areas  in 
States  for  the  purpose  of  implementing 
nonattaijiment  plamiing  requirements 
for  the  lead  NAAQS  that  encompass 
areas  of  only  a  few  square  kilometers. 
See,  e:g..  40  CFR  81.310  (lead 
nonattainment  area  in  Florida  that 
consists  of  "(tjhe  area  encompassed 
within  a  radius  of  (5)  kilometers 
centered  at  UTM  coordinates:  364.0 
East,  3093.5  North,  zone  17  (in  city  of 
Tampa)")  and  40  CFR  81.311  (lead 
nonattainment  area  in  Georgia  that 
consists  of  "(tjhat  portion  of  [Muscogee] 
county  which  includes  a  circle  with  a 
radius  of  2.3  kilometers  with  the  Q>IB, 
Inc.,  lead  smelting  and  battery 
production  facility  in  the  center"). 
Conversely,  there  is  an  ozone  transport 
region  under  the  CAA  for  the  purpose 
of  ozone  nonattainment  planning  that 
spans  from  Maine  to  northern  Virginia. 
See  section  184(a)  of  the  CAA. 

As  noted  in  parts  II.A  and  IV.B,  a  PSD 
permit  applicant  for  a  source  proposing 
to  locate  outside  the  Reservation  may 
have  to  demonstrate  that  the  proposed 
source  does  not  cause  or  contribute  to 
a  violation  of  the  applicable  increment 
in  either  the  Class  D  area  in  which  it  is 
proposing  to  locate  or  vrithin  the  Tribe's 
Class  I  area.  Thus,  applicants  may  need 
to  include  additional  receptor  points  in 
their  Class  n  area  air  quality  modeling 
analyses  to  assess  the  effect  of  potential 
emissions  on  the  Class  I  area  parcels.  As 
the  permitting  authority,  the  State 
would  review  the  analyses  to  determine 
whether  in  the  State's  informed 
judgment  the  demonstration  is  sound. 

EPA's  technical  staff  examined 
whether  it  would  be  difficult  to  perform 
a  PSD  air  qualify  modeling  analysis  that 
assessed  the  impacts  of  a  proposed 
source  on  the  Class  II  area  in  which  it 
was  located  as  well  as  the  five  separate, 
disperse  Class  I  parcels.  EPA  staff 
concluded  that  based  on  existing 
modeling  tools  it  would  be  relatively 
simple  and  practicable  for  a  proposed 
source  to  project  its  impact  on  the  Class 
I  area  parcels  and  relatively  straight- 
forward for  the  reviewing  permitting 
authority  to  evaluate  the  analyses. 
Further,  such  Class  I  area  analyses  may 
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already  be  required  for  a  source  locating 
in  the  area  based  on  the  source's 
proximity  to  the  Sycamore  Canyon 
Wilderness  Area,  a  Federal  Class  I  area. 
This  analysis  is  included  in  the  EPA's 
Technical  Support  Document,  which  is 
available  for  public  review  in  the  docket 
identified  at  the  beginning  of  this 
notice. 

EPA  is  the  permitting  authority  for 
new  major  stationary  sources  that 
propose  to  locate  within  the  boundaries 
of  the  Yavapai-Apache  Reservation.  EPA 
does  not  believe  that  its  ability  or  the 
State's  ability  to  effectively  administer 
the  PSO  program  within  or  outside  the 
Yavapai -Apache  Reservation  will  be 
significantly  affected  by  the  designation 
of  the  five  separate  parcels  as  Class  I 
areas. 

EPA,  States  and  local  govenunents 
routinely  manage  air  quality 
management  situations  that  are  of 
greater  complexity  than  the 
consideration  of  additional  Class  I  areas 
within  an  area  that  is  exclusively 
subject  to  PSD.  containing  no 
overlapping  nonattainment  areas  and 
associated  nonattainment  planning 
requirements. 

The  State  of  Arizona  contains  a 
number  of  areas  with  complex  air 
quality  situations.  Phoenix,  for  example, 
has  one  set  of  boundaries  for  ozone  and 
carbon  monoxide  nonattainment 
planning  purposes,  another  set  of 
boundaries  for  particulate  matter 
nonattainment  planning  purposes  and 
overlapping  portions  of  toe  City  that  are 
subject  to  PSD  for  other  pollutants  that 
are  attainment  or  unclassifiable  with 
respect  to  the  NAAQS.  See  40  CFR 
81.303. 

Arizona  also  has  a  number  of  Federal 
Class  I  areas.  See  40  CFR  81.403.  The 
City  of  Tucson  contains  a  carbon 
monoxide  nonattainment  area  with  a 
specific  set  of  boundaries.  The 
metropolitan  area  is  subject  to  PSD  for 
other  pollutants  and  is  generally  a  Class 
n  area.  In  addition,  the  City  is  bordered 
on  its  eastern  and  western  boundaries 
by  two  separate  parcels  of  the  Saguaro 
National  Monument,  a  Federal  Class  1 
area.  Thus,  in  the  Tucson  area,  it  may 
be  necessary  to  manage  source  impacts 
on  the  carbon  monoxide  nonattainment 
area.  Class  II  increments  and  the  two 
separate  Class  I  area  parcels. 

In  the  Verde  Valley,  the  State  manages 
a  PSD  program  that  encompasses  the 
Sycamore  Canyon  Wilderness  Area, 
which  is  a  mandatory  Federal  Class  I 
area.  Therefore,  under  current 
circumstances,  the  State  may  have  to 
ensure  that  a  major  stationary  source  or 
major  modification  proposing  to  locate 
in  the  area  demonstrate  whether 
emissions  would  cause  or  contribute  to 


violations  of  the  Class  I  and  II 
increments. 

Thus,  while  the  redesignation  of  the 
Yavapai-Apache  Reservation  as  a  non- 
Federal  Class  I  area  may  increase  the 
number  of  Class  I  increment  analyses 
that  the  State  would  need  to  review, 
consideration  of  the  consumption  of 
Class  I  increment  in  addition  to  the 
consumption  of  Class  II  increment 
would  not  preclude  the  State  from 
effectively  implementing  the  PSD' 
program.  The  PSD  program  frequently 
applies  in  areas  that  are  comprised  of 
disparate  classifications  and  land  uses. 
In  addition,  EPA  will  make  technical 
staff  and  resources  available  to  the  State 
in  the  event  the  State  encounters 
obstacles  to  effective  air  quality 
management  as  a  result  of  the  Class  I 
redesignation. 

In  the  circumstances  at  issue,  the 
Tribe  has  requested  that  its  entire 
Reservation  be  redesignated  as  a  Class  I 
area.  EPA  is  reluctant  to  establish  rigid 
requirements  regarding  the  geographic 
size,  geographic  orientation,  or 
population  size  of  a  Reservation,  that 
would  disqualify  certain  Tribes  as  a 
threshold  matter  from  exercising  the 
authority  conferred  under  section  164(c) 
to  redesignate  lands  within  Reservation 
boundaries. 

EPA  would  be  inclined  to  a  di£ferent 
outcome  regarding  the  consideration  of 
air  quality  management  issues  if  EPA 
was  faced  with  a  specious  redesignation 
request.  For  example.  EPA  would  be 
disinclined  to  resolve  an 
intergovernmental  dispute  by  approving 
a  Class  1  redesignation  for  a  very  small 
portion  of  a  State  or  Reservation  where 
the  purpose  of  the  request  is  not  to 
provide  air  quaUty  benefit  for  the 
requesting  jurisdiction  but  to  interpose 
effects  and  accompanying  air  quality 
management  burdens  outside  of  the 
jurisdiction. 

Here,  however,  the  Tribe's 
redesignation  request  indicates  that 
protecting  the  health  and  welfare  of  the 
Reservation  population  is  a  primary 
concern.  See  Yavapwi-Apache  Tribe  Air 
Quality  Redesignation  Plan.  Sept.  1993. 
Moreover,  the  Tribe  has  requested  that 
its  entire  Reservation  be  redesignated  as 
a  Class  I  area.  That  historical  events 
have  diminished  the  size  of  the  Tribe's 
Reservation  should  not  disqualify  the 
Tribe  from  obtaining  additional  health 
and  welfare  protection  for  its 
Reservation  populace. 

D  Air  Quality  Related  Values 

The  State  also  questioned  whether  the 
Reservation  "is  of  sufficient  size  to 
*   *   •  have  air  quality-related  values." 
See  Letter  from  Fife  Symington, 
Governor  of  Arizona,  to  Felicia  Marcus, 


EPA  Regional  Administrator  (Dec.  5, 
1994).  The  State  averred  that  in 
addressing  a  redesignation  dispute 
under  section  164(e)  EPA  is  required  to 
consider  "whether  the  area  can  be 
effectively  managed  for  air  quality 
values,  meaning  the  redesignated  area, 
which  is  the  Tribal  lands,  or  whether 
there  are  air  quality  related  values  on 
the  Reservation  that  need  to  be 
protected."  See  Trans,  at  ps.  7-8.  The 
State  further  contended  that  the 
redesignation  is  inappropriate  because 
the  answer  to  both  questions  is  no.  See 
Trans,  at  p.  8. 

The  State's  concern  that  the 
Reservation  is  of  insufficient  size  to 
have  air  quality  related  values  was  not 
clearly  explained.  The  State's  December 
5, 1994  letter  raising  this  concern 
referred  to  a  previous  October  20, 1993 
correspondence  between  the  State  and 
the  Tribe  as  having  specifically  raised 
this  issue.  However,  the  October  20, 
1993  correspondence  does  not  mention 
air  quality  related  values.  See  Letter 
from  Edward  Z.  Fox,  Director  Arizona 
Department  of  Environmental  Quality, 
to  Theodore  Smith,  Sr.,  Yavapai-Apache 
Tribal  Chairman. 

Section  164(e)  provides  that  in 
resolving  disputes  about  area 
redesignations  EPA  shall  consider  "the 
extent  to  which  the  lands  involved  are 
of  sufficient  size  to  allow  effective  air 
quality  management  of  have  air  quality 
related  values  of  such  an  area."  The 
State  appwars  to  have  combined  the  two 
criteria  into  one,  objecting  that  the 
redesignation  should  be  denied  because 
"air  quality  values"  cannot  be 
effectively  managed  on  a  Reservation  of 
this  size.  In  part  IV.C.  EPA  addressed 
the  State's  concerns  about  whether  the 
Reservation  lands  are  of  sufficient  size 
to  allow  for  effective  air  quality 
management.  In  this  discussion,  EPA 
addresses  the  separate  consideration  of 
"air  quality  related  values"  (AQRVs), 
including  the  State's  assertion  that  the 
Tribe's  redesignation  is  not  warranted 
because  there  are  no  AQRVs  on  the 
Reservation  that  need  to  be  protected. 

Section  164(e)  does  not  make 
identification  of  AQRVs  that  need  to  be 
protected  a  necessary  condition  of  a 
redesignation.  The  final  sentence  of 
section  164(e)  provides  that  in  resolving 
redesignation  disputes  EPA  must 
consider  the  extent  to  which  the  lands 
involved  have  AQRVs.  A  preceding 
sentence  in  section  164(e)  explicates  the 
meaning  of  this  passage  by  calling  for 
EPA  to  "protect  the  air  quality  related 
values  of  the  lands  involved"  in 
resolving  intergovernmental  disputes 
over  proposed  PSD  permits  and 
redesignations.  Thus,  under  section 
164(e)  EPA  is  to  consider  the  AQRVs  of 
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the  lands  involved  in  a  redesignation. 
ensuring  that  any  AQRVs  are  adequately 
protected  in  resolving 
intergovernmental  disputes. 

The  provisions  of  section  164(e)  do 
not,  by  contrast,  require  EPA  to 
disapprove  a  decision  by  a  State  or 
Tribe  to  redesignate  lands  because  a 
disagreeing  State  or  Tribe  believes  the 
area  does  not  have  attributes  that  need 
to  be  protected.  In  addition  to  disputes 
over  Class  I  redesignations.  the  terms  of 
section  164(e)  apply  to 
intergovernmental  disputes  over  a 
decision  by  a  State  or  Tribe  to  give  their 
Class  n  lands  less  air  quality  protection 
by  redesignating  them  as  Class  m.  The 
State's  interpretation  of  section  164(e) 
that  a  redesignation  is  inappropriate  if 
the  area  does  not  have  AQRVs  that  need 
to  be  protected  would  not  make  sense  in 
the  context  of  a  dispute  over  a  Class  III 
redesignation.  It  would  be  illogical  for 
EPA  to  disapprove  a  redesignation  to 
allow  less  air  quality  protection  in  an 
area  because  the  requesting  State  or 
Tribe  has  failed  to  demonstrate  that  the 
lands  involved  have  AQRVs  that  need  to 
beprotected. 

Further,  section  164(b)  of  the  CAA 
and  EPA's  implementing  regulations 
governing  redesignation  requirements 
do  not  require  that  a  Tribe  or  State 
requesting  a  redesignation  demonstrate 
or  establish  that  the  affected  lands  have 
AQRVs.  See  40  CFR  52.21(g)(4).  In 
addition,  the  legislative  history 
accompanying  the  adoption  of  the  PSD 
provisions,  discussed  in  part  IV.A, 
indicates  that  Congress  intended  to  give 
States  and  Tribes  broad  discretion  in 
redesignating  areas  and  to  restrict  EPA's 
authority  to  override  or  disapprove  their 
judgment. 

AQRVs  are  given  special  protection 
under  section  164(e)  at  least  in 
significant  part  because  of  this  local 
decisionmaking  discretion.  The  PSD 
program  adopted  by  Congress  in  1977 
modified  EPA's  pre-1977  administrative 
program  to  provide  greater  local 
discretion  in  redesignation  decisions  by 
"removing  the  Federal  land  manager's 
authority  to  control  classification  of 
Federal  lands."  See  H.R.  Rep.  No.  294 
at  7-8  reprinted  in  1977  CAAA 
Legislative  History,  vol.  4  at  2474-75. 

Congress  specified  certain  mandatory 
Federal  Class  I  areas  that  may  not  be 
redesignated.  See  section  162(a)  of  the 
CAA.  Congress  also  called  for  the 
Federal  Land  Managers  to  review 
certain  Federal  Class  n  areas — ^national 
monuments,  primitive  areas,  and 
national  preserves — and  recommend  to 
the  affected  States  any  appropriate  areas 
for  redesignation  as  Class  I  "where  air 
quality  related  values  are  important 
attributes  of  the  area."  See  section 


164(d)  of  the  CAA.  However,  as 
indicated,  Congress  ultimately  left  it  to 
the  judgment  of  States,  not  the  Federal 
Land  Managers,  to  decide  whether  to 
redesignate  these  Class  n  Federal  lands 
as  Class  I  areas.  Thus,  by  calling  for  EPA 
to  protect  any  identified  AQRVs  in 
resolving  intergovernmental  disputes, 
section  164(e)  ensures  AQRV  protection 
when  a  State  has  accepted  the  Federal 
Land  Manager's  recommendation  tmder 
section  164(d)  to  request  a  Class  I 
redesignation  for  Qass  D  Federal  lands 
where  AQRVs  are  important  attributes. 
See  generally  H.K.  Rep.  No.  294  at  148- 
49  reprinted  in  1977  CAAA  Legislative 
History,  vol.  4  at  2615-16;  see  also 
section  160(2)  of  the  CAA. 

The  term  "air  qtiality  related  values" 
is  not  defined  in  the  CAA.  The  term  "air 
quality  related  values  (including 
visibiUty]"  is  used  in  conjimction  with 
Federal  Class  I  areas.  See  generally 
section  165(d)  of  the  CAA.  For  Federal 
lands,  the  legislative  history  indicates 
that  the  term  AQRVs  includes:  "the 
fundamental  purposes  for  which  such 
lands  have  been  established  and 
preserved  by  Congress  and  the 
responsible  Federal  agency.  *  *  * 
[U]nder  the  1916  Organic  Act  to 
establish  the  National  Park  Service 
*  *  *  the  purpose  of  such  national  park 
lands  'is  to  conserve  the  scenery  and  the 
natural  and  historic  objects  and  the 
wildlife  therein  and  to  provide  for  the 
enjoyment  of  the  same  in  such  manner 
and  by  such  means  as  will  leave  them 
unimpaired  for  the  enjoyment  of  future 
generations.'"  See  S.  Rep.  No.  197, 95th 
Cong.,  1st  Sess.  at  36  reprinted  in  1977 
CAAA  Legislative  History,  vol.  3  at 
1410.  Federal  Land  Managers  have 
identified,  for  example,  values  such  as 
visibility,  sensitive  streams  and 
watershed,  and  park  vegetation  as 
AQRVs  for  particular  resources  and 
impaired  visibility,  stream  acidification 
and  foliar  injury  as  potential  adverse 
impacts.  See.  e.g.,  55  FR  38403  (Sept. 
18,  1990). 

The  Tribe's  redesignation  request 
addresses  the  Tribe's  desire  to  ensure  a 
clean  and  safe  environment  by 
maintaining  high  air  quality  standards 
for  its  citizens  including,  in  particular, 
the  elderly  and  yoimg,  to  ensure  that  air 
quality  within  the  R^rvation  is  not 
adversely  impacted  by  harmful 
industrial  development,  and  to  ensure 
that  its  resources  are  protected  for  futiue 
generations.  The  Tribe's  request 
recounts  the  history  of  the  Reservation 
and  the  special  religious  and  cultural 
value  it  holds  for  Tribal  members.  The 
submittal  describes  the  importance  of 
the  Qass  I  redesignation  in  protecting 
vegetation,  wildlife  and  water  resources, 
and  visual  air  quality,  and  expresses  the 


Tribe's  concern  about  adverse  impacts 
on  these  resources.  The  Tribe's 
submittal  describes  the  unique  natural 
resotut»s  in  the  area  where  the 
Reservation  is  located,  including:  the 
Montezuma  Castle,  Montezuma  Well 
and  Tuzigoot  National  Monummts:  the 
Prescott,  Coconino  and  Kaibab  National 
Forests:  the  Sycamore  Canyon 
Wilderness  Area,  which  is  a  Federal 
Class  I  area;  and  the  "red  rock"  country 
near  Sedona.  See  Yavapai-Apache  Tribe 
Air  Quality  Redesignation  Plan,  Sept. 
1993. 

There  may  be  a  number  of  reasons  for 
a  State  or  Tribe  to  propose  redesignation 
of  its  lands  as  Class  I,  including  its 
judgment  that  decreasing  the  amount  of 
allowable  air  quality  deterioration  is  in 
the  interests  of  the  health  and  welfare  of 
its  commtmity,  independent  of  AQRVs. 
The  purposes  of  the  PSD  program  iare 
broad  and  include:  protection  of  health 
and  wel&re  from  actual  or  potential 
adverse  effects,  notwithstanding 
attainment  of  the  national  ambient  air 
quality  standards;  and  assuring  that 
economic  growth  will  occur  in  a  manner 
consistent  with  the  preservation  of 
existing  clean  air  resources.  See  section 
160  (1)  and  (3)  of  the  CAA. 

The  Yavapai-Apache  Tribe  has  offered 
many  reasons  why  it  is  requesting  a 
Class  I  redesignation.  The  Clean  Air  Act 
generally  calls  for  EPA  to  defer  to  such 
judgments.  EPA  declines  to  disapprove 
the  Tribe's  redesignation  request 
because  of  the  State's  concern  that  the 
Tribe  has  not  identified  AQRVs  that 
need  to  be  protected. 

E.  Redesignation  Does  Not  Resolve 
Current  Air  Quality  Problems 

The  State's  objection  to  the  proposed 
redesignation  because  it  does  not 
address  the  Tribe's  concern  about 
"current  problems  with  the  health  and 
welfare  of  Tribal  members"  and  because 
such  concerns  "will  have  to  be  resolved 
otherwise  in  some  other  form"  is 
problematic.  See  Trans,  at  p.  8. 

If  no  steps  were  taken  to  protect 
current  air  quality  until  all  pre-existing 
air  quality  problems  were  addressed, 
new  air  quality  problems  would  be 
created  in  the  interim  that  in  turn 
require  remedial  action.  This  would  be 
at  odds  with  the  purpose  of  the  CAA  to 
"protect  and  enhance"  the  quality  of  air 
resources.  See  section  101(b)(1). 
Further,  the  PSD  program  is 
fundamentally  premised  upon  the 
efficacy  of,  at  least,  preventing  existing 
air  quality  irota  significantly 
deteriorating. 

Moreover,  as  noted.  Federal  law  and 
policy  provide  that  the  Tribe  as  a 
sovereign  government  may  decide 
whether  requesting  a  Class  I 
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redesignation  for  its  Reservation  is  in 
the  interests  of  Tribal  health  and 
welfare.  The  Tribe  summarized  its 
decision  to  request  a  Class  I  designation 
as  follows: 

All  people  need  a  clean  environment.  The 
Yavapai-Apache  Tribe  desires  to  maintain 
high  quality  air  standard*  for  its  citizens  by 
redesignating  RaMrvation  lands  as  a  Qass  I 
Clean  Air  area. 

*  *   *  The  Geao  Air  Act  specifically 
provides  a  mechanism  for  any  Indian  tritw  to 
promote  and  maintain  clean  air  by 
r«Klasignating  reservation  lands  as  Class  I 
areas.  Considering  the  uncertainty  of  "safe 
levels"  of  air  pollution,  the  Yavapai-Apache 
Tribe  seeks  additional  protection  by 
redesignating  its  lands  to  Class  I  air  quality 
under  the  Clean  Air  Act. 

Presently.  Reservation  lands  are  designated 
Qass  II  allowing  for  increases  m  industrial 
pollution.  A  redesignation  to  Qass  I  would 
reduce  the  permissible  levels  of  pollution  to 
ens*ire  a  clean  and  safe  environment. 

See  Yavapai- Apache  Tribe  Air  Quality 
Redesignation  Plan,  September  1993  at 
p.  1.  EPA  declines  to  disapprove  the 
Tribe's  decision  to  provide  prospective 
air  quality  protection  because  of  the 
State's  concern  that  the  redesignation 
will  not  remedy  extant  air  quality 
problems. 

F.  Additional  Concern  Regarding 
Potential  Future  Redcsignations 

Governor  Symington  expressed  the 
following  additional  concern  in  a  letter 
to  U.S.  EPA  Administrator  Browner 
dated  October  3.  1995: 

*  *    *    approval  of  this  redesignation  may 
have  effects  far  beyond  the  Verde  Valley  area. 
Twenty-one  reservations  are  located,  in 
whole  or  m  part,  in  Arizona  A  proliferation 
of  redesignation  requests  and  approvals  for 
other  reservations  could  have  far-reaching 
consequences  for  tha  future  of  the  State  and 
its  economic  well-being 

See  Letter  from  Governor  Fife 
Symington  to  Administrator  Carol 
Browner  In  separate  communication. 
Governor  Symington  posed  whether 
Tribes  whose  reservations  were  located 
in  proximity  to  large  urban  areas  may 
redesignate  to  Class  I.  As  discussed  at 
length  in  both  this  notice  and  the 
accompanying  notice  granting  the 
Yavapai-Apache  Tribe's  request,  the 
Clean  Air  Act  provides  that  federally 
recognized  tribes  mav  redesignate  their 
reservation  lands  as  they  deem 
appropriate  Each  such  request  must  be 
individually  evaluated  as  set  forth  in 
Section  164  of  the  Act  and  the 
implementing  regulation*,  at  40  CFR 
52.21(g).  EPAs  action  today 
redesignating  the  Yavapai-Apache 
Reservation  is  based  on  con.sideration  of 
the  specific  factors  relevant  to  this 
redesignation  request   EPA  does  not 
believe  'hat  speculation  concerning 


potential  future  requests  for 
redesignation  by  other  tribes  is  an 
appropriate  consideration  in  granting  or 
denying  the  request  at  hand. 

Similarly,  it  would  bo  difficult  to 
speculate  at  this  time  about  the  general 
impact,  economic  or  otherwise,  if  such 
a  request  for  redesignation  in  proximity 
to  an  urtMn  area  were  approved.  We 
have  explained  in  the  Federal  Register 
notice  for  the  Yavapai-Apache 
Redesignation  that  a  Class  I  designation 
creates  requirements  only  for  the 
construction  or  modification  of  major 
sources  of  air  pollution.  Smaller  sources 
of  air  pollution  would  not  be  affected  by 
a  Class  I  designation,  and  permit 
applications  tor  "major  sources"  are 
generally  infrequent.  On  the  other  hand, 
the  Class  1  area  would  be  afforded 
greater  air  quality  protections  if  one  or 
more  major  sources  were  proposed  for 
construction.  Specifically,  the  Class  I 
designation  establishes  a  more  stringent 
air  quality  standard  that  allows  less 
emissions  growth  than  in  surrounding 
Qass  II  areas  over  a  certain  baseline.  A 
Class  I  designation  would  generally  only 
affect  those  sources  emitting  pollutants 
for  which  an  urtian  metropohtan  area  is 
designated  attainment.  In  contrast, 
emissions  of  those  [xillutants  for  which 
the  urban  area  is  designated 
nonattaiiunent  would  be  mitigated  by 
emissions  offsets  and  more  stringent 
control  technology  requirements.  In 
addition.  Tribes  whose  requests  for 
redesignation  have  been  approved 
would  be  able  to  invoke  the  dispute 
resolution  provisions  in  section  164(e) 
to  contest  the  permitting  of  any  major 
source  emitting  criteria  pollutants — 
whether  under  PSD  or  nonattaiiunent 
new  source  review — with  visibility 
impairment  or  other  air  quality  related 
values  serving  as  a  basis  for  the  dispute. 

With  respect  to  the  review  of  PSD 
permit  applications  for  major  sources 
proposing  to  locate  near  tribal  class  I 
areas,  EPA  will  publish  shortly  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  that  will  address  issues  related 
to  non-federal  class  I  areas.  The  decision 
to  develop  an  ANPR  follows  a  June  4, 
1996.  meeting  among  Mary  Nichols, 
EPA's  Assistant  Administrator  for  Air 
and  Radiation  and  representatives  for 
the  state  environmental  agencies  of 
Michigan  and  Wisconsin.  The  state 
representatives  expressed  concern  about 
the  lack  of  specific  procedures 
governing  the  review  of  PSD  i>ermit 
applications  for  major  sources  locating 
on  state  lands  near  tribal  class  I  areas. 
In  that  meeting.  Assistant  Administrator 
Nichols  agreed  that  rules  specifically 
addressing  (he  PSD  jiermit  review 
process  for  sources  potentially  affecting 
non-federal  class  I  areas  might  be  useful 


in  clarifying  the  roles  and 
responsibilities  of  the  aChcted  parties. 
The  ANPR  is  intended  to  raise  specific 
issues  and  solicit  input  from  all 
interested  parties.  See  Letters  frtun  Carol 
M.  Browner,  EPA  Administrator,  to 
Michigan  Governor  John  Engler  and 
Wisconsin  Governor  Tommy  G. 
Thompson,  both  July  16, 1996. 

While  it  is  likely  that  issues  and 
disputes  will  arise  from  time  to  time 
regarding  impacts  on  reservations  which 
have  been  redesignated  to  Class  I,  we  do 
not  expect  such  disputes  to  be  frequent 
or  insurmountable.  As  we  have  noted, 
there  are  many  Class  I  areas  located 
adjacent  to  communities  that  are  Class 
n  areas.  We  have  mentioned  Tucson's 
proximity  to  the  Saguaro  National 
Monument,  a  Federal  Class  I  area. 
Economic  growth  is  not  inconsistent 
with  the  management  of  the  more 
stringent  air  quahty  standard  of  the 
Class  I  area,  as  economic  development 
in  Tucson  has  not  been  hindered  by  its 
close  proximity  to  the  Saguaro  National 
Monument  Class  I  area.  In  addition, 
there  are  seven  Class  I  areas  either 
within  or  adjacent  to  the  Los  Angeles 
metropolitan  area. 

V.  Administrative  Review 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  fit)m 
centrahzed  regulatory  review  pursuant 
to  section  6  of  Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq.,  EPA  must 
prepare  a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
sections  603  and  604.  Alternatively. 
EPA  may  certify  that  the  rule  will  not  ' 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises  and 
govenunent  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 
The  decision  aimounced  in  this  notice 
is  not  a  rule  within  the  meaning  of  the 
Regulatory  FlexibiUty  Act.  In  any  event, 
EPA's  resolution  of  the 
intergovernmental  dispute  and  the  final 
rulemaking  action  to  approve  the  Tribe's 
PSD  redesignation  request,  published 
elsewhere  in  today's  Federal  Register, 
do  not  impose  new  requirements  on 
small  entities,  may  only  potentially 
have  an  impact  on  major  stationary 
sources,  as  defined  by  40  CFR  52.21, 
and  therefore  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4.  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
re^^atory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
efiective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule 
and  is  consistent  with  statutory 
requirements.  Section  205  allows  EPA 
to  adopt  an  alternative  other  than  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  if  EPA 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

The  decision  annotmced  in  this  notice 
is  not  a  regulation  or  rule  within  the 
meaning  of  the  UMRA.  In  any  event, 
EPA's  resolution  of  the 
intergovernmental  dispute  announced 
in  this  notice  and  the  final  rulemaking 
action  to  approve  the  Tribe's  PSD 
redesignation  request,  published 
elsewhere  in  today's  Federal  Register, 
are  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA 
because  they  do  not  contain  Federal 
mandates  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  Tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year. 

Authority:  42  U.S.C.  7401-7671q. 
List  of  Sobiects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 

Dated:  October  2. 1996. 
Felicia  Marcus, 
Regional  Administrator 
[FR  Doc.  96-27848  Filed  10-31-96.  8:45  am] 
BILUNO  0006  e6S0  »0  P 


40  CFR  Part  52 

[AZ  5»-1-7131-«:  Fm.-6634-4] 

Arizona  Redesignation  of  the  Yavapai- 
Apache  Reeervatlon  to  a  PSO  Ciaaa  I 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  action  is 
to  approve  the  request  by  the  Yavapai- 
Apadie  Tribal  Council  to  redesignate 
the  Yavapai-Apache  Reservation  ("the 
Reservation")  as  a  non-Federal  Class  I 
area  under  the  Clean  Air  Act  program 
for  prevention  of  significant 
deterioration  of  air  quality.  The  Class  I 
designation  will  result  in  lowering  the 
allowable  increases  in  ambient 
concentrations  of  particulate  matter, 
sulfur  dioxide,  and  nitrogen  dioxide  on 
the  Reservation. 

EFFECTtVE  DATE:  December  2. 1996. 
ADDRESSES:  The  public  dodtet  for  this 
rulemaking,  which  includes  additional 
information  related  to  the  final  rule  and 
materials  submitted  to  EPA,  is  available 
for  public  inspection  and  copying 
during  normal  business  hours.  Please 
contact  the  EPA  official  listed  below  at 
the  given  address.  A  reasonable  fee  may 
be  charged  for  copying. 
FOR  FURn«R  INFORMATION  CONTACT: 
Jessica  Gaylord,  Air  and  Toxics  Division 
(A-5-1).  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901.  (415)  744-1290.  An 
electronic  copy  of  this  Federal  Register 
notice  and  other  pertinent  information 
is  available  on  the  World  Wide  Web  at 
this  Internet  address:  http:// 
www.epa.gov/region09/air/yavaptu/ 

SUPPt^MENTARY  INFORMATION: 

L  The  Clean  Air  Act's  Program  to 
Prevent  Significant  Deterioration  of  Air 
Quality  (PSD) 

A.  Background 

The  genesis  of  the  PSD  program  under 
the  Dean  Air  Act  (CAA)  was  a  lawsuit 
brought  by  the  Sierra  Club  to  enjoin 
EPA's  approval  of  state  implementation 
plans  that  allowed  air  quality 
degradation  in  areas  having  air  quality 
better  than  the  national  ambient  air 
quality  standards.  Sierra  Club  v. 
Ruckelshaus,  344  F.  Supp.  253  (D.D.C. 
1972),  affd  per  curiam,  4  Env't  Rep. 
Cases  1815  (D.C.  Cir.  1972).  aff'd  by  an 
equally  divided  court,  sub.  nom.  Fri  v. 
Sierra  Qub.  412  U.S.  541  (1973).  The 
district  court  granted  the  injimction 
reasoning  that  the  stated  purpose  of  the 
Clean  Air  Act  in  section  10lfb){l)  to 
"protect  and  enhance"  the  quality  of  the 


nation's  air  embodied  a  non-degradation 
policy.  Sierra  Club  at  255-56. 

In  response  to  the  Sierra  Club 
decision  EPA  adopted  a  PSD  program. 
See  39  FR  42510  (Dec.  5, 1974).  The 
administrative  program  was  superseded 
by  a  congressionally-craited  program  in 
the  1977  amendments  to  the  Clean  Air 
Act.  Pub.  L.  No.  95-95, 91  Stat.  685;  see 
generally  Alabama  Power  \.  Costle,  636 
F.2d  323,  346-52  (D.C  Or.  1979) 
(recounting  history  of  PSD  program 
preceding  and  including  the  adoption  of 
the  1977  amendments).  EPA  presently 
has  two  sets  of  regulations 
implementing  the  1977  statutory  PSD 
program:  (1)  40  CFR  51.166  establishes 
the  requirements  for  state-administered 
PSD  programs,  and  (2)  40  CFR  52.21 
provides  for  Federal  implementation  of 
PSD  requirements  to  address 
programmatic  gaps. ' 

B.  PSD  Areas  and  Classifications 

EPA  establishes  national  ambient  air 
quality  standards  (NAAQS)  imder  the 
CAA.  See  40  CFR  Part  50.  Areas 
nationwide  are  "designated"  under 
section  107  of  the  CAA  based  on  their 
air  quality  status  relative  to  the  NAAQS. 
The  PSD  program  applies  to  areas 
designated  "attainment"  and 
"unclassifiable"  imder  section  107  of 
the  CAA — areas  that  meet  the  NAAQS, 
or  areas  that  cannot  be  determined  on 
the  basis  of  available  information  as 
meeting  or  not  meeting  the  NAAQS. 
These  areas  are  often  referred  to  as  "PSD 
areas." 

PSD  areas  are  further  categorized  as 
Classes  I,  II  or  III.  The  classification  of 
an  area  determines  the  amoimt  or 
"increment"  of  air  quality  deterioration 
that  is  allowed  over  a  baseline  level. 
Class  I  areas  have  the  smallest 
increments  and  therefore  allow  the  least 
amoimt  of  air  quality  deterioration. 
Conversely,  Class  III  areas  have  the 
largest  air  quality  increments  and  allow 
the  greatest  deterioration.  In  all 
instances,  the  NAAQS  represent  the 
overarching  ceiling  that  may  not  be 
exceeded  in  a  PSD  area, 
notwithstanding  any  increment. 

There  are  PSD  increments  for 
particulate  matter,  sulfur  dioxide  and 
•  nitrogen  dioxide.  EPA's  PSD  regulations 
establish  the  incremental  amount  of  air 
quahty  deterioration  of  these  pollutants 
that  is  allowed  in  Class  1,  n  and  III  areas. 
See  40  CFR  52.21(c). 

When  Congress  enacted  the  PSD 
program  in  1977  it  provided  that 
specified  Federal  lands,  including 


'  The  regulations  have  not  been  revised  to 
conform  with  changes  made  in  the  1990  Clean  Air 
Act  amendmenu.  Pub.  L  No.  101-549.  104  Stat. 
2399. 
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certain  national  parks  and  wilderness 
areas,  must  be  designated  as  Class  I 
areas  and  may  not  be  redesignated  to 
another  classification.  See  section  162(a) 
of  the  CAA.  These  areas  are  called 
mandatory  Federal  Class  I  areas.  The 
statute  also  carried  forward  as  Class  I 
areas  any  areas  redesignated  as  Class  I 
under  EPA's  pre- 197  7  regulations.  The 
Northern  Cheyenne  reservation  was  a 
redesignated  Class  I  area  affected  by  this 
provision  See  Nance  v.  EPA.  645  F.2d 
701  (9th  Qr.  1981).  cert  denied.  Crow 
Tribe  of  Indians  v  EPA.  454  U.S.  1081 
(1981).  In  the  1977  amendments 
Congress  provided  that  all  other  PSD 
areas  of  the  country  would  be 
designated  as  Class  n  areas.  See  section 
162(b)  of  the  CAA. 

C.  PSD  Class  I  RedesignatJon  Requests 
and  Procedural  Requirements 

As  noted.  Congress  designated  all  PSO 
areas  of  the  country  as  Class  U.  except 
for  special  Federal  lands  and  pre- 
existing redesignated  Class  I  areas.  At 
the  same  time.  Congress  gave  States  and 
Indian  Tribes  broad  authority  to 
redesignate  Class  II  areas  as  Class  I.  See 
section  164  of  the  CAA. 

Section  164(c)  of  the  CAA  expressly 
provides  for  PSD  redesignations  by 
Federally  recognized  Indian  Tribes: 

Lands  within  th«  exterior  tMundaries  of 
resarvations  of  Federally  racognized  Indian 
tribes  may  be  redesignated  only  by  the 
appropriate  Indian  governing  body. 

The  Department  of  the  Interior 
periodically  publishes  a  list  of  Tribes 
officially  recognized  by  the  Federal 
government.  See  60  FR  9250  (Feb.  16, 
1995)  (identifying  Yavapai-Apache 
Nation  of  the  Camp  Verde  Reservation, 
Arizona). 

Congress  has  generally  established  a 
narrow  role  for  EPA  in  reviewing  State 
and  Tribal  PSD  redesignations.  Under 
EPA's  pre-1977  regulations,  EPA  would 
disapprove  a  redesignation  submittal  if 
the  requesting  State  or  Tribe  arbitrarily 
and  capriciously  disregarded  the 
following  considerations:  (1)  growth 
anticipated  in  the  area.  (2)  the  social, 
environmental,  and  economic  effects,  or 
(3)  any  impacts  on  regional  or  national 
interests.  See  39  FR  at  42515. 

By  contrast,  the  PSD  program  enacted 
by  Congress  in  1977  provides  that  EPA 
may  disapprove  a  redesignation  request 
only  if  it  finds,  after  notice  and 
opportunity  for  public  hearing,  that  the 
request  does  not  meet  the  applicable 
procedural  requirements.  See  section 
164(b)(2)  of  the  CAA.  The  legislative 
history  indicates  that  Congress's  1977 
amendments  were  intended  to  curtail 
EPA's  authority  to  disapprove  a 
redesignation  request  under  its  pre-1977 


regulations,  giving  States  and  Tribal 
governments  greater  discretion  in  tlii|» 
area: 

The  intended  purpoaea  of  Itha 
congrsoaional  1977  PSD  program)  ore  ...  (3) 
to  delete  the  current  EPA  regulations  and  to 
substitute  a  system  which  gives  a  greater  role 
to  the  States  [,  Tribal.)  and  local  governments 
and  which  reatricts  the  Federal  &>vemment 
in  the  fbliowing  ways:  ...  (b)  By  eliminating 
the  authority  which  the  Administrator  has 
under  ouTenl  EPA  regulations  to  override  a 
State's  lor  Tribe's]  classification  of  an  area  on 
the  ground  that  the  State  (or  Tribe] 
improperly  weighed  energy,  environment, 
and  other  factors. 

See  H.R.  Rep.  No.  294.  95th  Cong..  Ist 
Sess.  7-8  (1977)  reprinted  in  Senate 
Conim.  on  the  Environment  and  Public 
Works,  95th  Coog..  2d  Seas..  A 
Legislative  History  of  the  Clean  Air  Act 
Amendments  of  1977.  vol.  4  at  2474-75 
(1978)  (hereafter  "1977  CAAA 
Legislative  History"). ^ 

Accordingly.  EPA's  current 
regulations  provide  for  EPA  disapproval 
of  a  redesignation  only  if  the  requesting 
State  or  Tribe  did  not  meet  the 
applicable  procediual  requirements  in 
adopting  its  proposed  redesignation: 

The  Administrator  shall  disapprove, 
within  90  days  of  submission,  a  propoaed 
redesignation  of  any  area  only  if  he  finds, 
after  nodce  and  opportunity  for  public 
hearing,  that  such  redesignation  does  not 
meet  the  procedural  requirements  of  (40  CFR 
52.21(^1. 

See  40  CFR  52.21(g)(5).  In  adopting  the 
regulatory  revisions  to  reflect  the 
statutory  provisions.  EPA  explained  that 
in  Ught  of  section  164(b)(2)  of  the  CAA 
it  "will  no  longer  be  able  to  base  a 
disapproval  of  a  proposed  redesignation 
on  a  finding  that  the  Sute  [or  Tribal) 
decision  was  arbitrary  or  capricious." 
See  42  FR  57479.  57480  (Nov.  3.  1977). 
Thus,  so  long  as  the  applicable 
procedures  are  met.  the  statute  and 
implementing  regulations  generally 
leave  the  decision  to  constrict  or  expand 
the  amount  of  allowable  air  quality 
deterioration  to  the  State  or  Tribal 
authority  requesting  the  redesignation. 
Several  Indian  Tnbcn  have  had  lands 
within  reservation  boundaries 
redesignated  as  Class  I  areas.  The  EPA 
has  previously  approved  Class  I 
redesignation  requests  for  the  Northern 
Cheyenne  Indian  Reservation,  the 
Flathead  Indian  Reservation,  the  Fort 
Peck  Indian  Reservation  and  the 
Spokane  Indian  Reservation.  See  40  CFR 
52.1382(c)  and  52.2497(c). 


The  procedural  requirements  for  a 
.  Class  I  redesignation  by  an  Indian 
Governing  Body  are  as  follows: 

(1)  At  least  one  public  hearing  must 
be  held  in  accordance  with  proosdures 
established  In  40  CFR  51.102; 

(2)  Other  States.  Indian  Governing 
Bodies,  and  Federal  Land  Managers 
whose  lands  may  be  affected  by  the 
proposed  redesignation  must  be  notified 
at  least  30  days  prior  to  the  public 
hearing: 

(3)  At  least  30  days  prior  to  the  Tribe's 
public  hearing,  a  discussion  of  the 
reasons  for  the  proposed  redesignation 
including  a  satisfactory  description  and 
analysis  of  the  health,  enviroiunental, 
economic,  social  and  energy  effects  of 
the  proposed  redesignation  must  be 
prepared  and  made  available  for  public 
inspection,  and  the  public  bearing 
notice  must  contain  appropriate 
notification  of  the  availability  of  such 
discussion; 

(4)  Prior  to  the  issuance  of  the  public 
notice  for  a  proposed  redesignation  of 
an  area  that  includes  Federal  lands,  the 
Tribe  must  provide  written  notice  to  the 
appropriate  Federal  Land  Manager  and 
an  adequate  opportunity  for  the  Federal 
Land  Manager  to  confer  with  the  Tribe 
and  submit  written  comments  and 
recommendations; 

(5)  Prior  to  proposing  the 
redesignation,  the  Indian  Governing 
Body  must  consult  with  the  State(s)  in 
which  the  Reservation  is  located  and 
that  border  the  Reservation.  See  40  CFR 
52.21(g)(4). 

n.  Yavapai-Apache  Tribe  Request  to 
Redesignate  its  Reservation  From  Qaas 
n  to  Qaas  I 


'  While  this  language  refers  only  lo  states.  tx>th 
the  statute  and  the  legiilative  history  make  it  clear 
that  the  discuasion  appliat  equally  to 
redeiignations  by  tribe*.  See.  e.g..  S.  Rep.  No.  127, 
95th  Cong..  l»l  Sew  9  (1977)  repnnted  in  1977 
CAAA  Legislative  History,  vol.  3  at  1383. 


On  December  17, 1993,  the  Yavapai- 
Apache  Tribal  Council  ("the  Tribal 
Council"  or  "the  Tribe")  submitted  to 
EPA  a  request  to  redesignate  the 
Yavapai-Apache  Reservation  from  Class 
n  to  Class  I.  The  Tribe's  submittal 
explains  that  its  redesignation  request  is 
to  protect  its  air  quality  for  its  citizens: 

The  Yavapai-Apache  Tribe  desires  to 
maintain  high  quality  air  standards  for  its 
citizens  by  redesignating  Reservation  lands 
as  a  Class  I  Clean  Air  area. 

See  Yavapai-Apache  Tribe  Air  Quality 
Redesignation  Plan.  Sept.  1993.  at  p.  1. 

The  Yavapai-Apache  Reservation  is 
located  in  the  State  of  Arizona.  The 
Reservation  is  comprised  of  five  land 
parcels  which  total  approximately  635 
acres.  The  Tribe's  redesignation  request 
includes  its  entu«  Reservation.  Maps  of 
the  Reservation  are  included  as 
appendices  to  the  Tribe's  September 
1993  Air  Quality  Redesignation  Plan, 
which  is  available  at  the  public  docket 
identified  at  the  beginning  of  this 
documenX. 
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The  Reservation  is  approximately  90 
miles  north  of  Phoenix  in  the  Verde 
Valley  of  central  Arizona.  The  Verde 
Valley  is  sittiated  near  the  "red  rock" 
country  of  Sedona  and  Oak  Oeek 
Canyon.  Nearby  national  forests  include 
the  Coconino  National  Forest,  the 
Kaibab  National  Forest  and  thePrescott 
National  Forest.  The  Montezuma  Castle, 
Montezuma  Well  and  Tuzigoot  National 
Monuments  are  located  within  the 
Verde  Valley  in  the  vicinity  of  the 
Reservation.  In  addition,  the  Sycamore 
Canyon  Wilderness  Area,  designated  a 
mandatory  Federal  Class  I  area  under 
the  CAA,  is  located  a  few  miles  north  of 
the  Town  of  Clarkdale.  See  40<TR 
81.403. 

EPA  reviewed  the  Tribe's  request  tmd 
preliminarily  determined  that  it  met  the 
applicable  procedural  requirements  of 
40  CFR  52.21(g)(4).  On  April  18, 1994. 
EPA  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Re^ster 
proposing  to  approve  the  request  and 
announced  a  30-day  period  to  receive 
public  comment  regarding  whether  the 
Tribe  had  met  the  procedural 
requirements.  See  59  FR  18346. 

At  the  request  of  the  Town  of 
Clarkdale,  which  is  located  adjacent  to 
the  Clarkdale  parcel  of  the  Yavapai- 
Apache  Reservation,  EPA  held  a  public 
hearing  on  the  proposed  redesignation 
on  June  22, 1994.  EPA's  public  hearing 
notice  provided  that  the  scope  of  the 
public  hearing  would  be  limited  to 
whether  the  "Tribe  has  satisfied  the 
redesignation  procedural  requirements. 
EPA  indicated  that  only  comments 
which  address  this  issue  would  be 
considered  in  EPA's  final  decision  to 
approve  or  deny  the  redesignation 
request.  EPA's  public  hearing  notice 
also  indicated  mat  EPA  would  allow 
until  July  6, 1994  for  the  submittal  of 
written  comments.  In  order  to  facilitate 
public  imderatanding  about  EPA's 
proposed  action,  EPA  indicated  that  it 
wotild  begin  the  public  hearing  with  an 
explanation  of  the  Class  I  redesignation 
process  and  the  PSD  program. 

Following  the  pubuc  hearing,  the 
Town  of  Clarkdale  requested  an 
extension  of  the  public  comment  period. 
On  July  20, 1994,  EPA  published  a 
Federal  Register  document  annoimcing 
an  extension  of  the  public  comment 
period,  providing  the  public  imtil 
August  22, 1994  to  submit  written 
comments  addressing  whether  the  Tribe 
has  met  all  of  the  procedural 
requirements  of  40  CFR  52.21(g).  See  59 
FR  37018-19. 

The  Governor  of  Arizona  submitted  a 
letter  dated  August  22, 1994,  to  EPA 
indicating  that  "(tjhe  effects  of  the 
proposed  redesignation  are  not  apparent 
to  all  of  the  stakeholders,  and  confiision 


exists  about  the  potential  impacts  of  the 
Agency's  propoMd  action."  The 
Governor's  letter  requested  that  EPA 
initiate  dispute  resolution  of  the  matter 
pursuant  to  section  164(e)  of  the  CAA. 

In  brief,  section  164(e)  of  the  CAA 
.  provides  that  if  a  State  affected  by  the 
redesignation  of  an  area  by  an  Indian 
Tribe  disagrees  with  the  redesignation, 
the  Governor  may  request  EPA  to  enter 
into  negotiations  with  the  ptarties 
involved  to  resolve  the  dispute.  Section 
164(e)  further  provides  that  if  the  parties 
do  not  reach  agreement,  EPA  shall 
resolve  the  dispute. 

m.  Today's  Action 

A.  EPA's  Final  Decision  to  Approve  the 
Tribe's  Oass  I  Redesignation  Request 

In  today's  dcKument,  EPA  is 
announcing  its  decision  to  approve  the 
Yavapai-Apache  Tribe's  December  17, 
1993  request  to  redesignate  its 
reservation  from  Class  n  to  Class  I  for 
PSD  purposes.  The  approval  means  that 
Class  I  PSD  increments  will  apply 
within  the  reservation's  boundaries, 
allowing  a  smaller  amount  of  allowable 
air  quality  deterioration  within  the 
reservation  than  as  a  Class  II  area.  See 
40  CFR  52.21(c).  In  addition,  a  new 
major  soiut:e  or  major  modification 
whicJi  would  construct  within  10  km  of 
the  Reservation  will  be  subject  to  review 
under  PSD  if  emissions  would  have  an 
impact  on  the  Reservation  equal  to  or 
greater  than  one  microgram  per  cubic 
meter  (pg/m^),  (24-hour  average).  See  40 
CFR  52.21(b)(2),  40  CFR  52.21(b)(23), 
and  40  CFR  52.21(i). 

EPA  received  a  number  of  comments 
on  its  April  18, 1994  proposal  to 
approve  the  Tribe's  Class  I 
redesignation.  EPA  has  carefully 
reviewed  and  considered  comments 
received  during  the  public  comment 
period  in  making  its  decision  to  approve 
the  redesignation  request.  A  number  of 
the  commentere  raised  issues  outside 
the  scope  of  EPA's  review.  As 
previously  discussed,  generally  EPA 
may  disapprove  a  redesignation  request 
only  if  EPA  finds  that  the  redesignation 
does  not  meet  the  applicable  procedural 
requirements.  See  40  CFR  52.21(g)(5). 
EPA's  review  of  the  Tribe's  request  in 
light  of  the  comments  revealed  no 
pr(x»dural  error  by  the  Tribe.  Thus, 
EPA  is  finalizing  its  April  18, 1994 
preliminary  judgment  that  the  Tribe  met 
the  procedtiral  requirements. 

In  a  separate  document  published  in 
today's  Federal  Register,  EPA  explained 
the  section  164(e)  dispute  resolution 
process,  and  addressed  the  issues 
presented.  EPA's  notice  settles  the 
dispute,  as  the  State  and  the  Tribe  were 
unable  to  resolve  their  disagreements 


about  the  proposed  redesignation.  Once 
dispute  resolution  has  been  initiated, 
the  CAA  provides  in  section  164(e)  that 
EPA  "consider  the  extent  to  which  the 
lands  involved  are  of  sufficient  size  to 
allow  effective  air  quality  management 
'  '  *."  The  State  thus  argued  that  the 
five  separate  parcels  that  comprise  the 
Yavapai-Apache  Reservation  are  too 
small  and  scattered  to  allow  for  effective 
air  quality  management.  Among  the 
principal  issues,  the  State  also 
emphasized  its  concern  regarding  pubbc 
understanding  of  the  possible  effects  of 
this  redesignation  and  issues  related  to 
potential  future  requests  for 
redesignation  by  other  Tribes.  In  settling 
the  dispute.  EPA  disagreed  with  the 
State's  conclusion  that  effective  air 
quality  management  would  be  adversely 
affected  by  the  redesignation.  In 
addition,  EPA  has  pled.ged  its 
continuing  commitment  to  facilitating 
public  imderstanding  X}{  the  effects  of 
the  redesignation.  Moreover,  each 
redesignation  request  must  be  evaluated 
on  its  merits,  and  concerns  relating  to 
potential  future  requests  do  not  provide 
a  basis  for  the  denial  of  the  Yavapai- 
Apache  request.  EPA's  resolution  of  the 
dispute  is  consistent  with  the  decision 
announced  here,  to  approve  the  Tribe's 
Class  I  redesignation  request.  The  reader 
is  referred  to  the  separate  document 
published  in  today's  Federal  Register 
for  more  information  on  EPA's  decision 
making  in  resolving  the 
intergovernmental  dispute. 

B.  Public  Comments 

As  noted.  EPA  received  many 
comments  on  its  April  18, 1994 
proposal  to  approve  the  Yavapai- 
Apache  Tribe's  Class  I  redesignation 
request.  Many  commenters,  including 
local  residents  who  are  not  Tribal 
members,  supported  EPA's  proposal. 
Other  commenters  identified  alleged 
procedural  errors  or  objected  to  the 
Class  I  redesignation  for  other  reasons. 
EPA  also  received  comments 
questioning  whether  all  of  the  land 
parcels  identified  by  the  Tribe  are  part 
of  the  Tribe's  reservation. 

While  EPA  has  reviewed  all 
comments  received,  only  those 
comments  identifying  potential 
procedural  errors  and  claiming  that  the 
Tribal  submittal  includes  lands  outside 
the  reservation  are  relevant  in 
determining  whether  EPA  should 
modify  its  proposal  and  disapprove  the 
request,  in  part  or  fidl.  As  noted,  EPA 
may  disapprove  a  redesignation  request 
otdy  if  EPA  finds  that  it  does  not  meet 
the  applicable  prpcediual  requirements. 
See  section  164(b)(2)  of  the  CAA  &  40 
CFR  52.21(g)(5).  In  addition  to  pertinent 
procedural  issues,  the  question 
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regarding  the  affected  land  parcels  is 
relevant  because  the  underlying 
statutory  authority  for  Tribal 
redesignations  only  includes  lands 
within  reservation  boundaries.  See 
section  164(c)  of  the  CAA. 

All  other  public  comments  objecting 
to  the  redesignation  do  not  provide  a 
basis  for  EPA  disapproval.  In  the 
discussion  that  foUows,  EPA  has 
nevertheless  addressed  many  such 
comments  contesting  the  redesignation, 
for  the  sole  purpose  of  hcilitating  the 
public's  understanding  of  today's 
action.  EPA  is  providing  separate 
responses  to  the  remaining  comments  in 
the  Technical  Support  Document  (TSD) 
available  in  the  pubUc  docket  for  this 
action,  identified  at  the  beginning  of 
this  document. 

1.  Scope  of  Yavapai- Apache  Reservation 

As  noted,  the  Yavapai-Apache  Tribe 
redesignation  request  encompassed  five 
separate  land  parcels  that  collectively 
comprise  the  Tribe's  reservation.  EPA 
received  comments  questioning  whether 
two  of  the  parcels  included  in  the 
redesignation  request,  the  parcel  near 
the  Montezuma  Castle  National 
Monument  and  the  Clarkdale  parcel, 
were  actually  encompassed  in  the 
Yavapai-Apache  Reservation  and 
therefore  allowed  to  be  redesignated 
under  the  Act. 

The  Clean  Air  Act  provides  that  lands 
within  the  exterior  boundaries  of 
reservations  of  federally  recognized 
Indian  tribes  may  be  redesignated  by  the 
appropriate  Indian  governing  body.  See 
section  164(c)  of  the  CAA.  The  PSD 
regulations  define  "Indian  Reservation" 
as  "any  federally  recognized  reservation 
established  by  Treaty.  Agreement, 
executive  order,  or  act  of  Congress."  See 
40  CFR  52.21(b)(27).  In  addition  to 
lands  formally  designated  as 
"reservations."  EPA  considers  trust  land 
validly  set  apart  for  use  of  a  tribe  to  be 
an  "Indian  Reservation."  See  Oklahoma 
Tax  Commission  v.  Citizen  Band 
Potawatomi  Indian  Tribe  of  Oklahoma. 
498  U.S.  505,  511  (1991);  United  States 
V.  John.  437  U.S.  634,  648-49  (1978);  59 
FR  43956.  43960  (Aug.  25.  1994);  56  PR 
64876,  64881  (Dec.  12,  1991).  EPA  has 
indicated  that  it  will  be  guided  by 
relevant  case  law  in  interpreting  the 
scope  of  "reservation"  under  the  Clean 
Air  Act.  See  59  FR  43960. 

The  Bureau  of  Indian  Affairs  (BLA) 
has  certified  by  letter  to  EPA,  dated  May 
V3,  1994.  that  all  five  parcels  identified 
in  the  redesignation  request  are  lands 
held  in  trust  by  the  U.S.  government  for 
the  beneficial  use  of  the  Tribe,  including 
the  parcels  near  Montezuma  Well 
National  Monument  and  Clarkdale.  The 
BLA  certification  was  accompanied  with 


an  abstract  of  the  various  title 
documents  and  BIA  and  U.S.  Geological 
Survey  quadrangle  maps  showing  the 
parcels.  The  BIA  certification  is 
available  for  inspection  at  the  public 
docket  identified  at  the  beginning  of  this 
document.  EPA  therefore  concludes  that 
all  of  the  lands  included  in  the  Tribe's 
redesignation  submittal  are  lands 
encompassed  within  its  reservation. 

2.  Analysis  of  Health,  Environmental, 
Economic,  Social  and  Energy  Effects 

EPA's  regulations  require  that  a 
"satisfactory  description  and  analysis  of 
the  health,  environmental,  economic, 
social  and  energy  effects  of  the  proposed 
redesignation"  must  be  available  for 
public  inspection  30  days  prior  to  the 
pubUc  hearing  held  by  the  Tribe.  See  40 
CFR  52.21  (g)(2)(iii).  (The  pubUc  hearing 
held  by  the  Tribe  is  separate  from  the 
one  conducted  by  EPA.) 

EPA  did  not  receive  public  comments 
that  the  Tribe  Eailed  to  follow  proper 
procedures  by  failing  to  conduct  a 
public  hearing,  by  failing  to  have  the 
analysis  available  prior  to  the  hearing, 
by  failing  to  provide  timely  notice  of  the 
hearing,  or  by  failing  to  consult  with  the 
State  prior  to  proposing  the 
redesignation.  See  1977  CAAA 
Legislative  History,  vol.  3  at  373 
(colloquy  between  Senators  Gam  and 
Muskie,  during  the  Senate's 
consideration  of  the  Conference  report, 
about  the  types  of  procedural  error  that 
might  trigger  a  disapproval).  EPA. 
however,  has  received  comments 
alleging  that  the  Tribe's  analysis  of 
health,  environmental,  economic,  social 
and  energy  effects  was  inadequate. 

A  threshold  question  is  thelevel  of 
scrutiny  EPA  should  apply  to  the 
Tribe's  analysis  in  the  face  of  claims 
that  it  is  inadequate.  As  previously 
discussed,  section  164(b)(2)  of  the  CAA 
and  the  implementing  regulations  at  40 
CFR  52.21(g)(5)  provide  that  EPA  may 
disapprove  a  redesignation  request  only 
if  it  finds  that  the  request  does  not  meet 
the  procedural  requirements.  EPA 
believes  that  the  availability  of  a 
satisfactory  effects  analysis  is  central  to 
meaningful  notice  and  public  hearing 
and  therefore  a  relevant  procedilral 
consideration.  At  the  same  time,  there  is 
considerable  discretion  involved  in 
determining  what  is  "satisfactory." 

The  specific  use  of  the  word 
"satisfactory"  in  the  statute  and 
implementing  regulations  suggests  a 
relatively  low  threshold.  Congress,  by 
contrast,  did  not  dictate  that  the 
analysis  be  comprehensive  or 
exhaustive.  Further,  the  statutory 
language  does  not  assign  any  specific 
weight  to  the  consideration  of  health, 
environmental,  economic,  social  or 


energy  effects,  or  suggest  that  one 
consideration  should  be  given  priority 
over  another.  The  commenters  objecting 
to  the  Tribe's  analysis  appeared  to 
assume  that  the  Tribe  had  to  justify  its 
redesignation.  These  commenters 
suggested  that  potential  adverse  effects, 
particularly  possible  economic  impacts, 
should  be  disabling.  These  comments 
are  discussed  further  below.  In  any 
event,  EPA's  implementing  regulations 
do  not  elaborate  what  constitutes  a 
"satisfactory"  description  and  analysis, 
nor  do  the  regulations  specify  to  what 
extent  this  discussion  should  focus  on 
the  lands  being  proposed  for 
redesisnation  or  surrounding  areas. 

The  legislative  and  regulatory  history 
generally  indicate  that  EPA's  review  of 
the  analysis  should  be  deferential.  The 
legislative  history  accompanying  the 
1977  amendments,  described 
previously,  provides  that  Congress 
intended  to  eliminate  EPA's  authority  to 
override  a  redesignation  on  the  grounds 
that  energy,  environment  and  oihet 
factors  were  improperly  weighed.  See 
H.R.  Rep.  No.  294  at  7-8.  The  resulting 
1977  amendments  supplanted  EPA's 
administrative  scheme  with  provisions 
that  limited  EPA  to  a  procedural  review. 
See  section  164(b)(2).  In  developing 
subsequent  regulations,  EPA  indicated 
that  EPA  would  no  longer  be  able  to 
disapprove  a  redesignation  based  on  its 
finding  that  the  State  or  Tribal  decision 
was  arbitrary  or  capricious.  See  42  FR 
at  57480. 

EPA's  decision  to  approve  a 
redesignation  by  the  Northern  Cheyenne 
Tribe  was  upheld  imder  the  pre-existing 
regulatory  regime  that  expressly 
provided  for  an  analysis  that  included 
consideration  of  growth  anticipated, 
regional  impacts,  and  social, 
environmental  and  economic  effects  as 
well  as  stricter  EPA  scrutiny  of  the 
analysis.  The  petitioners  claimed  that 
the  'Tribe's  analysis  was  inadequate  in 
several  resp>ects.  The  reviewing  court 
affirmed  EPA's  approval,  rejecting  the 
claim  that  the  Tribe  was  required  to 
meet  exacting  analysis  requirements  and 
holding  that  the  Tribe  had  considered 
the  factors  identified  in  EPA's 
regulations.  Nance  v.  EPA,  645  F.2d  at 
712.  The  court  further  reasoned  that  the 
Tribe's  decision  was  bolstered  by  the 
poUcy  for  maintaining  clean  air 
embodied  in  the  CAA: 

(Tihe  Qean  Air  Act  contains  a  strong 
presumption  in  favor  of  the  maintenance  of 
clean  air,  and  the  nature  of  a  decision  which 
simply  requires  that  the  air  quality  be 
maintained  at  a  certain  level  prevents  any 
exact  prediction  of  its  consequences.  The 
Tribe  has  considered  the  factors  enumerated 
in  EPA  regulations,  and  its  choice  in  fisvor  of 
the  certainty  of  clean  air  is  a  choice 
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supported  by  the  prefsrences  embodied  in 
the  Claan  Air  Act 

Nance  v.  EPA.  645  F.2d  at  712. 

Accordingly,  EPA  generally  has  a 
limited  role  in  reviewing  the  Class  I 
redesignation  requests.  The  emphasis  is 
on  assiuing  that  there  are  no  procedural 
defects.  At  the  same  time,  EPA  must 
refrain  from  substituting  its  judgment 
for  that  of  the  state  or  tribe  requesting 
the  redesignation.  Thus.  EPA  must 
balance  reviewing  the  Tribe's  analysis  to 
ensure  that  relevant  considerations  were 
examined  without  inappropriately 
"second-guessing"  the  "Tribe's  judgment 

EPA  finds  the  Yavapai-Apadie  "Tribe's 
analysis  of  the  required  factors  to  be 
satisfactory.  The  'Tribe's  submittal 
describes  and  analyzes  the 
environmental,  health,  economic,  social 
and  energy  effects  of  the  proposed 
redesignation,  including  present 
conditions,  the  effects  of  redesignating 
to  Class  I  and  the  effects  of  remaining 
a  Class  n  area.  The  submittal  describes 
the  Tribe's  reasons  for  proposing  the 
redesignation  as  well  as  alternatives  to 
the  redesignation  and  the  potential 
impacts  of  the  redesignation.  See 
generally  Yavapai-Apache  Tribe  Air 
Quality  Redesignation  Plan,  Sept.  1993. 

"The  "f  own  of  Clarkdale  commented 
that  the  Tribe  failed  to  provide  an 
accurate  assessment  and  description  of 
the  health,  environmental,  economic, 
social  and  energy  effects  of  the  proposed 
redesignation  on  off-reservation  areas 
including  particularly  Clarkdale.  The 
Town  of  Clarkdale  commented  that  it 
would  be  seriously  and  adversely 
affected  by  the  redesignation  of  a 
reservation  parcel  near  the  Town. 
Another  conunenter  asserted  that  the 
Tribe's  analysis  is  incomplete  and 
inadequate  because  the  requirement  to 
perform  a  description  and  analysis 
"implies  that  the  Tribe  must  weigh  all 
relevant  considerations  and  then  justify 
its  request."  "The  commenter  stated  that 
the  analysis  must  include  adverse 
economic  impacts  on  the  surrounding 
areas  and  activities.  "The  commenter 
stated  that  the  Tribe  may  not  take  action 
"that  will  inflict  economic  harm  on  off- 
Reservation  landowners,  communities, 
and  citizens,  just  because  the  Tribe 
believes  that  the  action  will  benefit  the 
Tribe."  "The  commenter  was  concerned 
about  increased  regulation,  increased 
costs  to  industry  and  negative  economic 
impacts  on  futiue  mining  activities 
outside  the  reservation. 

EPA  disagrees  that  the  Tribe  must 
justify  its  redesignation  request  in  the 
manner  suggested.  A  description  and 
analysis  of  factors  does  not  dictate 
calculating  and  demonstrating  that 
certain  factors  outweigh  others. 


Moreover,  the  fact  that  no  weight  or 
priority  is  assigned  to  any  particular 
consideration,  taken  together  with  the 
broad  redesignation  discretion  conferred 
on  States  and  Tribes,  indicates  that  the 
"Tribe  does  not  have  to  justify  or 
overcome  a  balancing  test  in  its 
redesignation  request  or  show  that  a 
proposed  redesignation  will  have  no 
impact  on  the  surroimding  commimity. 
The  "Tribe's  responsibility  is  to  perform 
a  "satisfactory  discussion  and  analysis" 
of  health,  environmental,  economic, 
social  and  energy  effects. 

"Hie  'Tribe's  request  contained  an 
analysis  of  health,  environmental, 
economic,  social  and  energy  effects, 
including  an  examination  of  effects  on 
conditions  within  the  reservation.  As 
noted.  EPA's  regulations  do  not 
prescribe  whether  or  to  what  extent 
imftacts  outside  the  area  being  requested 
for  redesignation  must  be  examined. 
Nevertheless,  the  Tribe's  submittal 
addressed  impacts  to  housing,  roads, 
public  services,  and  general  impacts  to 
tourism  and  jobs  in  the  surroimding 
areas,  as  well  as  a  more  detailed 
discussion  of  the  impacts  to  the 
reservation  lands.  The  Tribe's 
description  of  potential  effects  includes 
a  discussion  of  the  jobs  related  to 
tourism  in  comparison  with  those 
related  to  industrial  expansion,  and  the 
potential  effects  on  certain  types  of 
facilities  located  outside  the  Reservation 
boundaries.  'The  Tribe  noted  that  some 
industries  may  incur  the  cost  of 
additional  pollution  controls  to  reduce 
impacts  on  the  Class  I  area.  The  Tribe's 
submittal  also  identified  the  presence  of 
mineral  resources  off  reservation. 

The  Tribe's  request  to  redesignate  its 
reservation  as  Class  I  would  limit  the 
amount  of  future  air  quality 
deterioration  within  tiie  reservation's 
boimdaries.  While  the  Tribe  described 
and  analyzed  relevant  effects,  specific 
prospective  impacts  are  spectilative  and 
would  depend  on  the  natiu^  of  future 
activities  and  their  particular  ambient 
air  quality  impacts.  It  is  difficult  to 
assess  such  impacts  because  "the  nature 
of  a  decision  which  simply  requires  that 
the  air  quality  be  maintained  at  a  certain 
level  prevents  any  exact  prediction  of  its 
consequences."  Nance  v.  EPA,  645  F.2d 
at  712. 

3.  Concern  About  Potential  Impacts 

Much  of  the  concern  about  the 
potential  off-reservation  impacts  stems 
from  misimpressions  about  the  scope  of 
the  PSD  program  and  the  protection  of 
a  non-Federal  Class  I  area  under  the 
program.  To  facilitate  public 
imderstanding.  EPA  has  addressed  the 
concerns  about  off-reservation  impacts 
in  the  ensuing  discussion. 


a.  Concern  About  Increased 
Refflilation.  Some  commenters  were 
under  the  misimpression  that  a  Class  I 
redesignation  would  place  the  residents 
of  the  Verde  Valley  "imder  the  strictest 
air  control  measures  of  the  Federal 
law."  These  commenters  expressed 
concerns  that  redesignation  would 
activate  restrictions  on  wood  burning 
and  any  form  of  earth  movement  in 
order  to  curtail  dust  and  smoke,  as  well 
as  requlrinc  vehicle  smog  inspections. 

"The  residents  of  the  Verde  Valley  will 
not  be  brought  under  the  strictest  air 
control  measures  of  Federal  law  as  a 
result  of  a  Class  I  redesignation.  As 
discussed  in  the  proposal  (59  FR  18346. 
April  18,  1994)  and  at  EPA's 
presentation  during  the  public  hearing, 
the  Verde  Valley  and  the  Reservation 
are  currentiy  subject  to  the  PSD 
program.  As  noted,  the  PSD  program 
applies  to  the  following  areas:  (1) 
"attainment"  areas  that  meet  the 
NAAQS  and  (2)  "unclassifiable"  areas 
that  cannot  be  classified  as  meeting  or 
not  meeting  the  NAAQS. 

The  Class  I  designation  does  not 
change  which  sources  on  or  off  the 
reservation  are  subject  to  PSD.  In  all 
instanoes,  only  "major"  stationary 
sources  in  PSD  areas  are  subject  to  the 
PSD  program.  See.  e.g.,  40  CFR 
52.21  (b)(l)(i).  Major  stationary  sources 
are  relatively  large  industrial  sources. 
The  PSD  provisions  do  not  apply  to 
mobile  sources,  such  as  cars.  Major 
stationary  sources  are  sources  that  emit, 
or  have  the  potential  to  emit,  over  250 
tons  per  year  (tpy)  of  a  regulated  air 
pollutant,  or  100  tpy  if  the  source  is  one 
of  the  28  source  categories  listed  in  40 
CFR  52.21(b)(1).  Iron  and  steel  mills  are 
an  example  of  a  listed  source  category 
that  would  be  subject  to  PSD  if  the 
facility  has  the  potential  to  emit  more 
than  100  tpy  of  a  regulated  air  pollutant. 
Particulates  from  unpMived  roads  could 
be  affected  by  the  redesignation  only 
insofar  as  they  occiu'  at  a  major 
stationary  sotirce.  Redesignation  will 
not  limit  the  home  use  of  wood-burning 
stoves,  nor  will  it  create  restrictions  on 
controlled  forest  burning,  as 
commenters  suggested. 

Further,  PSD  applies  prospectively  to 
proposed  new  major  stationary  sources 
or  to  proposed  major  modifications  of 
existing  major  stationary  sources.  Very 
generally,  major  modifications  are 
changes  at  an  existing  major  stationary 
soiut:e  that  result  in  a  significant  net 
increase  of  regulated  air  pollutants.  See 
52.21(b)(2). 

"The  central  change  resulting  from  the 
Class  I  redesignation  approved  today  is 
that  it  allows  for  less  air  quaUty 
deterioration  on  the  reservation  than 
would  have  been  allowed  under  its 
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Class  n  designation.  The  area  around 
the  reservation  will  continue  to 
maintain  its  Class  II  designation.  EPA's 
PSO  regulations  establish  the 
incremental  amount  of  air  quality 
deterioration  that  is  allowed  for  Class  I. 
II  and  III  areas  for  particulate  matter, 
sulfur  dioxide  and  nitrogen  dioxide.  See 
40  CFR  52.21(c).  In  addition,  a  new 
major  stationary  source  or  major 
modification  which  would  construct 
within  10  km  of  a  Class  I  area  is  subject 
to  review  under  the  PSD  regulations  if 
emissions  &om  the  source  would  have 
an  impact  on  the  Class  I  area  equal  to 
or  greater  than  the  1  jig/m*  urtiiwano.  inci. 
^  40  CFR  52.21(b)(2).  40  CFR 
52.21(b)(23).  and  40  CFR  52.21(i). 

There  is  another  program  under 
separate  provisions  of  the  Clean  Air  Act 
that  imposes  more  stringent 
requirements  in  nonattainment  areas,  or 
so  called  "dirty  air"  areas,  in  which  air 
quality  does  not  meet  the  NAAQS. 
Under  the  nonattainment  area 
requirements,  states  may  need  to 
develop  more  stringent  or  broader 
requirements:  these  may  affect  smaller 
stationary  sources  than  would  be 
regulated  under  the  PSO  program,  or  in 
some  instances  necessitate  vehicle 
inspection  and  maintenance  (smog- 
check)  programs.  Such  a  program  would 
not  go  into  effect  in  the  Verde  Valley  as 
a  result  of  the  redesignation.  In  fact,  one 
of  the  primary  objectives  of  the  PSD 
program  is  to  prevent  air  quality  in 
attainment  areas  from  deteriorating  such 
that  they  fail  to  meet  the  NAAQS. 
become  "nonattainment"  and 
necessitate  more  stringent  air  pollution 
control  measures. 

Commenters  also  expressed  concern 
that  the  redesignation  would  place 
additional  burdens  on  local  regulatory 
agencies,  as  well  as  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  to  apply  the  Class  I  increments 
to  off-reservation  sources.  As  the  PSD 
permitting  authority  for  the  lands 
outside  the  reservation  in  the  Verde 
Valley,  ADEQ  would  be  the  only  agency 
affected  by  the  redesignation.  Air 
quality  modeling  to  assess  potential 
impacts  on  PSD  increments  is  currently 
required  for  Class  II  areas,  and 
performed  by  a  PSD  permit  applicant.  In 
certain  circumstances,  a  proposed 
source  may  now  also  have  to  assess  its 
impact  on  the  Class  I  increment  in  effect 
on  the  Reservation. 

Any  additional  administrative 
resources  which  would  be  required  as  a 
result  of  the  Class  I  designation  would 
not  be  substantial.  ADEQ  must  currently 
review  a  permit  applicant's  analysis  of 
the  amount  of  increment  that  is 
consumed  (if  any)  when  a  major  source 
or  major  modification  is  constructed  in 


a  PSD  Class  11  area  near  any  existing 
Federal  Class  I  area  in  Arizona.  In  the 
Verde  Valley,  for  example,  a  major 
source  locating  near  the  Sycamore 
Canyon  Wilderness  Area — a  Federal 
Class  I  area — would  already  be  required 
to  perform  a  Class  I  increment  analysis. 
The  redesignation  of  the  Yavapai- 
Apache  Reoervation  may  increase  the 
likeUhood  that  a  source  must  perform 
an  increment  analysis  for  nearoy  Class 
I  areas.  While  the  total  number  of  such 
Class  I  analyses  may  increase,  the  Class 
I  analysis  is  only  one  component  of  an 
analysis  which  sources  are  already 
required  to  submit.  The  responsibility  to 
review  the  adequacy  of  any  Qass  I 
increment  analyses  resulting  from  the 
redesignation  does  not  pose  substantial 
additional  burdens  for  ADEQ  in  the 
review  of  PSD  permit  applications. 

b.  Concern  About  Increased  Costs  to 
Industry.  Some  commenters  expressed 
concern  that  the  redesignation  would 
significantly  increase  the  cost  of 
complying  with  the  PSD  requirements. 

EPA  does  not  expect  sigmficant 
additional  delay  or  cost  for  companies 
attempting  to  comply  with  the  Class  I 
requirements.  As  noted,  the  only  types 
of  industrial  development  affected  by 
the  Class  I  designation  would  be  major 
stationary  sources  of  air  pollution.  Tlie 
permit  applicant  for  a  major  stationary 
source  in  the  Verde  Valley  subject  to 
PSD  is  currently  required  to  perform  a 
modeling  analysis  to  ensiire  that  the 
Class  II  increments  are  protected.  The 
applicant  would  therefore  have  to  gather 
the  necessary  data,  and  conduct  studies 
on  air  quality  for  the  Class  II  analysis. 
The  Class  I  designation  may  simply 
require  in  certain  circumstances  that 
additional  receptor  points  be  added  to 
the  model  in  order  to  simulate  the  effect 
of  potential  emissions  on  the  Class  I 
area  to  ensure  that  the  Class  I 
increments  are  protected.  The  cost  of 
this  additional  component  of  an 
increments  analysis  is  not  ex{>ected  to 
be  substantial. 

Further,  every  major  stationary  source 
proposing  to  locate  in  a  PSD  area, 
irrespective  of  the  area's  classification, 
must  employ  best  available  control 
technology  (BACT).  See  sections 
165(a)(4)  and  169(3)  of  the  CAA.  Thus, 
every  major  source  locating  in  a  Class  II 
area  is  required  to  utilize  state-of-the-art 
air  pollution  controls  and  proximity  to 
a  Class  I  area  generally  would  not  affect 
the  level  of  control  required.  Thus,  as  a 
general  rule,  a  source  would  not  incur 
additional  control  costs  due  to  the 
redesignation.  However,  it  is  possible 
that  in  some  instances  impacts  on  a 
Class  I  area  would  require  further 
decreases  in  emissions.  A  source  could 
choose  to  achieve  such  emission 


reductions  in  a  number  of  ways, 
including  restrictions  on  hours  of 
operation  or  throughput,  additional 
emission  controls  or  obtaining  emission 
reductions  from  other  sources  in  the 
area.  In  such  a  case  a  source  would 
likely  incur  additional  costs. 

c.  Concern  About  Impacts  on 
Development.  Some  commenters 
expressed  concern  that  the 
redesignation  would  hinder  all  future 
economic  development  in  the  Verde 
Valley.  Others  stated  that  it  would  place 
a  significant  economic  and  regulatory 
burden  on  future  economic 
development  in  general,  and  on  the 
development  of  hardrock  mining 
resources  in  particular. 

The  commenters  cited  increased  costs 
and  increased  regiilatory  burdens  as  the 
bases  for  the  alleged  impacts  on 
development.  As  discussed  above,  EPA 
believes  that  significant  increases  in 
cost  will  be  rare  and  generally  unlikely 
to  affect  development  in  the  area.  As 
noted,  the  redesignation  does  not  affect 
which  sources  will  be  subject  to  PSD.  In 
all  instances,  "major  stationary  sources" 
in  PSD  areas  are  subject  to  PSD.  The 
Verde  Valley  area  outside  the 
reservation  is  a  PSD  area  and  its  PSD 
classification  is  unaffected  by  EPA's 
approval  of  the  Class  I  designation  for 
the  Tribe. 

There  are  many  Class  I  areas  located 
adjacent  to  communities  that  are  Class 
n  areas.  For  example,  the  Saguaro 
National  Park,  a  Federal  Class  I  area,  is 
adjacent  to  the  eastern  and  western 
boundaries  of  Tucson,  Arizona.  Tucson 
has  a  population  size  and  economic 
activity  level  that  far  exceeds  that 
presently  foimd  in  the  Verde  Valley. 

EPA  performed  a  modeling  analysis  to 
assess  the  jfmtential  impact  of  some 
"typical"  major  sources  proposing  to 
locate  near  the  Yavapai-Apache 
Reservation,  to  facilitate  the  public's 
understanding  about  the  implications  of 
the  redesignation.  This  analysis  suggests 
that  while  the  Class  I  redesignation  will 
protect  existing  air  quality  on  the 
Reservation  by  limiting  the  amount  of 
deterioration  allowed,  major  stationary 
sources  with  well-controlled  emissions 
locating  near  the  Reservation  should  not 
exceed  the  Class  I  increment.  More 
detailed  information  about  EPA's 
analysis  is  available  for  public  review  in 
the  docket  listed  at  the  beginning  of  this 
dociunent. 

As  noted,  conunenters  expressed 
specific  concerns  about  the  effect  of  the 
redesignation  on  development  of  mining 
resources  in  the  area,  noting  that  ore 
bodies  cannot  be  relocated.  One 
commenter  argued  that  any 
conventional  mining  operation 
requiring  crushing  and  concentration 
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would  fall  well  within  the  category  of  a 
new  major  stationary  source. 

The  discussion  above  regarding 
economic  and  regulatory  effects  of  the 
redesignation  in  general  also  applies  to 
mining  operations.  In  addition,  whether 
proposed  mining  activity  would  even  be 
subject  to  PSD  depends  on  the  qiiantity 
and  type  of  expected  emissions.  As 
noted,  to  be  sii^ject  to  PSD  a  facility 
must  have  the  potential  to  emit  more 
than  250  tpy  of  a  regulated  air  pollutant, 
or  more  than  100  tpy  if  the  facility  is 
included  in  one  of  the  28  listed  source 
categories.  Mining  operations  are  not 
included  in  the  list  of  28  source 
categories,  and  therefore  the  250  tpy 
threshold  applies.  See  40  CFR 
52.21  (b)(l)(i).  In  addition,  for  many 
types  of  mining  operations,  fugitive 
emissions  (emissions  which  could  not 
reasonably  pass  through  &  stack, 
chimney,  vent  or  other  functionally 
equivalent  opening]  make  up  a  majority 
of  pollutants  emitted.  See  40  CFR 
52.21(b)(20).  Fugitive  emissions,  such  as 
dust,  are  counted  towards  the  250  tpy 
threshold  for  determining  whether  PSD 
applies  only  for  specified  source 
categories,  which  do  not  include  most 
mining  activities.  See  40  CFR 
52.21(b)(l)(c)(iii).  Thus,  the  exclusion  of 
fugitive  emissions  and  the  higher 
pollutant  threshold  may  exclude  mining 
activity  bom  PSD  review. 

4.  Disperse  Reservation  Lands  and 
Character  of  Reservation  Lands. 

Some  commenters  stated  that  they 
were  opposed  to  the  redesignation 
because  the  reservation  is  comprised  of 
five  distinct  land  parcels.  The 
commenters  were  concerned  about  the 
small  size  (i.e..  635  acres)  and  dispersed 
natui«  of  the  reservation  lands  and  the 
impact  on  effective  air  quality 
management.  As  noted,  EPA  may 
disapprove  a  redesignation  only  if  the 
Tribe  did  not  follow  the  applicable 
procedures  in  adopting  its 
redesignation.  Because  these  comments 
do  not  relate  to  any  alleged  procedural 
transgression,  they  are  not  a  basis  for 
disapproval  in  this  action. 

However,  section  164(e)  calls  for  EPA 
to  consider  "the  extent  to  which  the 
lands  involved  are  of  sufficient  size  to 
allow  effective  air  quality  management" 
in  resolving  intergovernmental  disputes 
about  redesignations.  Thus.  EPA  has 
fully  assessed  this  consideration  in 
addressing  the  State  of  Arizona's 
objection  to  the  Tribe's  Class  I 
redesignation.  As  noted.  EPA's 
resolution  of  the  intergovernmental 
dispute  is  addressed  in  another  notice 


in  today's  Federal  Register  and  the 
reader  is  rafisned  to  that  notice.^ 

Another  commenter  stated  that  the 
Class  I  redesignation  is  inappropriate 
because  Class  I  status  is  intended  for  the 
protection  of  truly  unique  areas  of 
national  or  regional  si^iificance  because 
of  their  natural,  scenic,  recreational,  or 
historic  values,  and  that  the  Yavapai- 
Apache  Reservation  no  more  reflects 
any  of  these  characteristics  than  any 
neighborhood  in  the  Verde  Valley  or  the 
coimtry. 

Congress  made  specified  Federal 
lands,  including  certain  national  parks 
and  wilderness  areas,  mandatory  Class  I 
areas  that  may  not  be  redesignated.  See 
section  162(a)  of  the  CAA.  This  is 
consistent  with  one  of  the  purposes  of 
the  PSD  program  to  preserve,  protect, 
and  enhance  the  air  quality  in  national 
parks,  national  wilderness  areas, 
national  monuments,  national 
seashores,  and  other  areas  of  special 
national  or  regional  natural, 
recreational,  scenic  or  historic  value. 
See  section  160(2)  of  the  CAA. 

However,  Congress  did  not  restrict 
redesignation  of  additional  Class  I  areas 
by  States  and  Tribes  to  lands  deemed 
meritorious  by  the  Federal  government. 
Rather,  Congress  gave  States  and  Tribes 
broad  latitude  to  redesignate  additional 
areas  within  their  jurisdiction  as  Class 
I.  Congress  generally  limited  EPA's 
authority  to  disapprove  the  proposed 
redesignation  of  "any"  area  to 
circumstances  where  the  redesignation 
does  not  meet  procedural  requirements. 
See  section  164(b)(2)  of  the  CAA 

There  may  be  a  variety  of  reasons  for 
a  State  or  Tribe  to  propose  redesignation 
of  an  area  as  Class  I.  C)ne  purpose  of  the 
PSD  program  is  to  protect  health  and 
welfare  from  actiial  or  potential  adverse 
effects,  notwithstanding  attaiiunent  of 
the  national  ambient  air  quality 
standards.  See  section  160(1)  of  the 
CAA. 

Another  purpose  of  the  PSD  program 
is  to  assure  that  economic  growth  will 
occur  in  a  maimer  consistent  vidth  the 
preservation  of  existing  clean  air 
resources.  See  section  160(3)  of  the 
CAA. 

The  Tribe's  redesignation  request 
provides  as  follows: 

The  Tribe  is  not  seeking  to  change  its  air 
quality  status  to  prevent  development  on  or 
around  the  reservation  *  *  *.  The  Tribe  is 
against  increased  air  pollution  bom 
industrial  activity  that  could  cause  serious 
health  problems  for  the  people  living  on  or 
near  the  Reservation  •  *  *. 


'  Responses  to  these  comments  are  also 
contained  in  the  TSD  for  this  rulemaking  action, 
available  in  the  public  docket  identified  at  the 
beginning  of  this  notice. 


People  are  conceraad  about  the  increaae  in 
pollution  under  Qass  D  because  of  its 
anticipated  effects  on  their  most  vtilnerabie 
age  grouf>s:  the  very  young  and  the  elderly 
people  on  the  Reservation.  *  *  * 

The  uncertainty  that  surrounds  these 
absolute  (NAAQS)  leads  the  Tribe  to  seek 
additional  protection  for  the  People  and  their 
finite  resources  through  the  maintenance  of 
the  lowest  levels  of  pollution  cuirentiy 
allowable:  a  Qass  I  air  quality  designatton. 

See  Yavapai-Apache  Tribe  Air  Quality 
Redesignation  Plan,  Sept.  1993  at  ps.  27, 
30  and  40.  The  Tribe's  request  also 
examines  the  natural  resource  and 
cultural  benefits  of  the  proposed 
redesignation  as  well  as  the  unique 
nearby  natural  resources. 

In  the  final  analysis,  it  is  generally 
inappropriate  for  EPA  to  substitute  its 
judgment  for  that  of  the  Tribe's  in  these 
drcumstances.  As  discussed.  Congress 
generally  placed  only  procedural 
restrictions  on  a  Tribe's  redesignation  of 
non-Federal  lands  as  Class  I  areas.  The 
legislative  history  indicates  that  limited 
Federal  review  was  a  deliberate 
congressional  decision. 

5.  Applicable  Implementation  Plan. 

Some  commenters  stated  that  a 
redesignation  cannot  be  approved  under 
section  164  of  the  CAA  imtil  there  is  an 
applicable  state  implementation  plan  for 
the  reservation.  These  commenters  do 
not  believe  that  such  a  plan  exists  for    . 
this  area,  and  therefore  the  Tribe's 
request  cannot  be  approved.  The 
commenters  reason  that  the  State  does 
not  have  jurisdiction  over  the 
reservation,  therefore  no  appUcable 
State  implementation  plan  exists  on  the 
reservation  and  the  absence  of  an 
applicable  State  implementation  plan 
precludes  approval  of  any  Tribal 
redesignation. 

Section  164  of  the  CAA  makes  no 
reference  to  an  "applicable  state 
implementation  plan."  Section  164(e), 
the  dispute  resolution  provisions,  refers 
only  to  the  "applicable  plan,"  providing 
that  EPA's  decision  resolving  the 
dispute  shall  become  part  of  the 
applicable  plan  and  shall  be  enforceable 
as  pari  of  such  plan.  Section  302(q)  of 
the  CAA  in  tiu^i  defines  applicable 
implementation  plan  to  include  a  plan 
approved  under  section  110  of  the  CAA, 
a  plan  Federally-promulgated  under 
section  1 10(c)  of  the  CAA  or  a  plan 
approved  or  promulgated  under  section 
301(d)  of  the  CAA.  Thus,  a 
redesignation  could  be  part  of  a  state 
implementation  plan  (SIP),  a  Federal 
implementation  plan  (FIP),  or 
eventually,  a  tribal  implementation  plan 
in  accordance  with  sections  llO(o)  and 
301(d)  of  the  CAA.  See  59  FR  43956. 

The  PSD  regulations,  however, 
provide  that  redesignations  may  be 
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proposed  by  states  or  tribes,  "subject  to 
approval  by  the  Administrator  as  a 
revision  to  the  applicable  State 
implementation  plan."  See  40  CFR 
52.21(g)(1).  At  the  time  this  language 
was  promulgated,  the  Agency liad  not 
clearly  focused  on  the  complex  issues  of 
tribal  sovereignty  as  it  relates  to  States. 
Compare  59  PR  43956. 

The  PSD  rules  at  40  CFR  part  52 
establish  a  Federal  PSD  program,  or 
Federal  implementation  plan,  where 
there  would  otherwise  be  gaps  in 
programmatic  coverage.*  The  Federal 
implementing  rules  expressly  apply  to 
Indian  reservations.  See  40  CFR  52.21(a) 
("the  provisions  [of  this  section]  shall 
also  be  applicable  to  all  *  *  *  Indian 
Reservations).  The  Federal 
implementing  regulations  also  expressly 
provide  for  redesignations  by  Indian 
Tribes.  See  40  CFR  52.21(g)(4). 

Based  on  the  language  in  section 
164(c)  of  the  CAA  and  40  CFR 
52.21(g)(4)  of  the  regulations  expressly 
authorizing  Tribes  to  redesignate  lands 
within  reservation  boundaries,  it  could 
not  have  been  EPA's  intent  at  the  time 
it  promulgated  the  language  in  40  CFR 
52.21(g)(1)  to  frustrate  the  ability  of 
Tribes  to  redesignate  their  lands,  and 
render  meaningless  the  statutory  and 
regulatory  Tribal  redesignation 
authority,  by  requiring  that  there  be  an 
applicable  State  implementation  plan. 
Further,  requiring  that  a  State 
implementation  plan  apply  on  a 
reservation  before  EPA  would  approve  a 
Tribal  redesignation  would  be 
inappropriately  treating  Tribes  as 
subdivisions  of  States  instead  of  relating 
to  Tribes  on  a  "govemment-to- 
govemment"  basis  as  called  for  by 
Federal  policy.  See  part  UI.B.6,  below. 

Thus,  EPA  interprets  the  regulatory 
provision  to  have  the  same  meaning  as 
the  statutory  provision  on  which  it  is 
based,  and  to  require  that  redesignations 
become  part  of  the  applicable 
implementation  plan.  Accordingly,  for 
States,  the  applicable  plan  is  the  State 
implementation  plan  as  specifically 
recognized  in  the  regulations.  Because 
Indian  Tribes  do  not  yet  have  authority 
to  administer  Tribal  implementation 
plans,  the  Federal  PSD  rules  issued  at 
40  CFR  52.21  establish,  pursuant  to 
section  110(c)(1)  of  the  CAA.  the 
Federal  implementation  plan  as  the 


•See  taction  nO(c)(l)  of  iba  CAA.  me  alio 
Phillipi  Petroleum  Co  v  EPA.  803  F.2d  545,  555- 
56  (lOth  Cir   1986)  (•fRrming  EPA»  •uthorify  lo 
directly  implement  S«fe  Drinking  Water  Act 
Underground  Injection  Control  program  on  Indian 
land*  in  Oklahoma  where  concluding  olharwiae 
would  contradict  the  maaning  and  purpoae  of  the 
Act  by  creating  "a  vacuum  of  authority  over 
underground  injections  on  Indian  landa.  leaving 
vail  areas  of  !he  nation  devoid  of  protection  from 
groundwater"). 


applicable  plan  for  the  Tribe.  See 
section  302(q)  of  the  CAA.  Thus,  the 
redesignation  approved  today  will 
become  part  of  the  Federal 
implementation  plan  for  the  reservation. 

6.  Additional  Public  Comments. 

One  commenter  expressed  concern 
that  the  redesignation  could  be 
detrimental  to  the  economic  well-being 
of  the  community.  The  commenter  also 
asserted  that  it  appears  to  be  "both 
unnecessary  and  possibly  immoral"  to 
allow  "an  extremely  small  minority  of 
the  population  to  impose  a  significantly 
higher  level  of  bureaucratic  regulation." 
The  commenter  encouraged  EPA  to 
suggest  to  the  Tribe  that  it  could  pursue 
more  "meaningful  and  productive 
opportimities." 

In  the  preceding  discussion,  EPA  has 
attempted  to  address  concerns,  and 
misimpressions,  about  potential 
economic  impwcts.  Also  as  addressed 
previously,  the  PSD  program  gives 
States  and  Federally  recognized  Indian 
Tribes  broad  authority  to  redesignate 
lands  %vithin  their  jurisdictional 
boundaries.  That  authority  is  not 
limited  by  the  size  of  population  the 
requesting  governmental  entity 
represents  or  its  population  relative  to 
the  siuTounding  jurisdictions. 

EPA  is  also  guided  by  Federal  and 
Agency  Tribal  policy  in  making 
decisions  afEacting  Tribes.  Washin^on 
Department  of  Ecology  v.  EPA.  752  F.2d 
1465.  1471  4  n.  5  (9th  Or.  1985).  As 
outlined  below,  these  policies  direct 
EPA  to  treat  Tribes  as  sovereign 
governments. 

On  January  24,  1983,  the  President 
issued  a  Federal  Indian  Policy  stressing 
two  related  themes:  (1)  That  the  Federal 
government  will  pursue  the  principle  of 
Indian  "self-government"  and  (2)  that  it 
will  work  directly  with  Tribal 
governments  on  a  "govemment-to- 
govemment"  basis.  An  April  29, 1994 
Presidential  Memorandum  reiterated 
that  the  rights  of  sovereign  Tribal 
governments  must  bie  fully  respected.  59 
FR  22951  (May  4,  1994). 

EPA's  Tribal  policies  commit  to 
certain  principles,  including  the 
following: 

EPA  recognizes  Tribal  Covemments  as 
sovereign  entities  with  primary  authority  and 
responsibility  for  the  reservation  populace. 
Accordingly.  EPA  will  work  directly  with 
Tribal  Governments  as  the  independent 
authority  for  reservation  afttirs,  and  not  as 
the  political  subdivisions  of  States  or  other 
governmental  units. 
•         •         •         •         • 

In  keeping  with  the  principal  of  Indian 
self-government,  the  Agency  will  view  Tribal 
Governments  as  the  appropriate  non-Federal 
parties  for  making  decisions  and  carrying  out 


program  responsibilities  afEscting  Indian 
reservations,  their  environments,  and  the 
health  and  welfora  of  the  reservation 
populace.  )ust  as  EPA's  deliberations  and 
acUvities  have  traditionally  involved 
interests  and/or  participation  of  State 
Governments.  EPA  will  look  directly  to 
Tribal  Governments  to  play  this  lead  role  for 
matters  afbcting  reservation  environments. 

See  November  8, 1984  "EPA  Policy  for 
the  Administration  of  Environmental 
Programs  on  Indian  Reservations"; 
Policy  Reaffirmed  by  Administrator 
Carol  M.  Browner  in  a  Memorandum 
issued  on  March  14,  1994. 

Congress  further  enhanced  Tribal 
sovereignty  under  the  CAA  in  the  1990 
amendments.  The  1990  amendments 
added  sections  llO(o)  and  301(d)  to  the 
CAA,  which  provide  for  administration 
of  specified  CAA  programs  in  the  same 
manner  as  States.  These  provisions 
further  evidence  strong  Congressional 
commitment  to  tribal  sovereignty  and 
the  desire  to  put  tribes  on  an  eqiial 
footing  with  states  with  regard  to 
managing  air  quality  resources.  See  59 
FR  43956. 

The  United  States  also  has  a  unique 
fiduciary  relationship  with  Tribes,  and 
EPA  must  consider  'Tribal  interests  in  its 
actions.  Nance  v.  EPA.  645  F.2d  at  710. 

It  would  be  inappropriate,  under 
Federal  law  and  policy,  for  EPA  to 
disapprove  the  lYibe's  request  to  seek 
additional  protection  of  the  reservation 
environment  for  the  reasons  suggested 
by  the  conunenter. 

EPA  also  received  a  comment  from 
the  attorney  for  the  Town  of  Clarkdale 
objecting  "to  the  lack  of  procediu'al  due 
process  in  the  conduct  of  the  Public 
Hearing  held  by  EPA  on  *  •  •  Jime  22, 
1994."  The  commenter  alleged  that  the 
EPA  hearing  officer  was  unfair  and 
Impartial  because  the  Hearing  Officer 
asked  the  attorney  to  conclude  his 
comments  when  a  five-minute  time 
limit  had  been  exceeded,  some 
proponents  of  the  project  who  spoke 
exceeded  the  five-minute  time  limit 
without  interruption  from  the  hearing 
officer,  and  the  hearing  officer  failed  to 
control  applause  and  verbal  expressions 
by  membisrs  of  the  audience  supporting 
the  request  which  had  the  effect  of  a 
"chilling  process"  on  any  person  in 
attendance  intending  to  make  public 
comment  in  opposition.  The  commenter 
therefore  alleged  that  the  entire  EPA 
review  process  is  tainted. 

An  opportunity  for  a  public  hearing  is 
expressly  provided  for  in  conjimction 
with  EPA  disapproval  of  a  redesignation 
request.  Section  164(b)(2)  of  the  CAA 
provides  that  EPA  may  disapprove  an 
area  redesignation  request  only  if  it 
finds  "after  notice  and  opportunity  for 
public  hearing,"  that  the  redesignation 
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does  not  meet  the  applicable  procedural 
requirements.  EPA's  implementing 
regulations  similarly  provide  that  EPA 
shall  disapprove,  within  90  days  of 
submission,  a  redesignation  request 
only  if  it  finds  "after  notice  and 
opporttmity  for  public  hearing"  that  the 
redesignation  does  not  meet  the 
^plicable  procedural  requirements.  See 
40  CFR  52.21(g)(5). 

On  April  18, 1994,  EPA  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  proposing  to  approve 
the  Tribe's  Class  I  redesignation  request 
based  on  EPA's  preliminary 
determination  that  it  met  the  applicable 
procedural  requirements,  and 
announced  a  30-day  public  comment 
period.  See  59  FR  18346.  EPA 
subsequently  held  the  June  22, 1994 
public  hearing  in  question  to  be 
respcmsive  to  a  request  for  a  public 
hearing  fit>m  the  Town  of  Clarkdale 
attorney.  In  the  annouincement  of  the 
public  hearing,  EPA  indicated  that  it 
would  allow  imtil  July  6, 1994  for  the 
submittal  of  written  comments 
following  the  public  hearing. 

To  fiacuitate  the  public's 
understanding  of  the  issues,  EPA  began 
the  public  hearing  with  an 
informational  discussion  of  the  Class  I 
redesignation  process  and  an  overview 
of  the  PSD  permit  program. 
Subsequently,  a  panel  of  EPA  officials, 
including  a  presiding  hearing  officer, 
heard  oral  presentations  from  members 
of  the  public. 

In  her  introductory  remarks  the 
presiding  officer  made  the  following 
statement: 

Please  make  your  oral  comments  brief  so 
that  everyone  has  an  opportunity  to  speak. 
To  assist  in  this  effort,  please  limit  your 
comments  to  five  minutes.  If  you  have 
lengthier  comments  or  conunents  that 
contain  a  significant  amount  of  technical 
detail,  I  would  ask  that  you  submit  them  in 
writiiu  before  the  end  of  the  comment 
perioiT  If  you  brought  a  written  copy  of  your 
remarks  %irith  you  today,  you  may  hand  it  to 
the  reporter  after  3rour  testimony  far 
inclusion  in  the  record  of  the  hearing. 

See  Hearing  Transcript  at  p.  6. 

The  Town  of  Clarkdale  attorney  was 
the  first  speakw  at  the  public  hearing. 
After  he  spoke  for  approximately  10 
minutes,  the  presidii^  officer  asked  him 
to  conclude  his  comments  in  order  to 
ensure  that  everyone  would  have  time 
to  speak.  After  providing  those  who 
expressed  an  interest  in  making  an  oral 
presentation  with  an  opp<»tunity  to 
speak,  EPA  provided  time  for  any 
additional  comment  including 
supplementary  statements  by  those  who 
had  previously  spoken. 

EPA  has  reviewed  the  transcript  and 
a  videotape  of  the  public  hearing.  The 


Town  of  Clarkdale  attorney  had  a  fair 
and  reasonable  opportunity  to  express 
his  views  at  the  public  hearing  during 
his  statements  at  the  outset  of  the 
hearing  and  again  at  the  end  of  the 
hearing  when  EPA  provided  an 
opportunity  for  additional  statements. 
Everyone  present  was  afforded  an  equal 
opporttmity  to  speak.  While  some 
monbers  of  the  audience  did  applause 
and  conunent  in  response  to  the 
statements  of  others,  their  conduct  did 
not  create  an  intimidating  or  "chilling" 
atmosphere. 

Furtber.  EPA  provided  additional 
opportimities  for  submission  of  views  to 
the  Agency.  As  noted,  in  its 
annoimcement  of  the  public  hearing, 
EPA  stated  that  it  woiild  consider  post- 
hearing  written  comments  submitted  by 
July  6, 1994.  Following  the  public 
hearing,  the  Town  of  Clarkdale 
requested  an  extension  of  the  public 
conunent  period  "[t]o  allow  additional 
time  for  the  public  to  respond  to 
information  presented  by  EPA  and  the 
pubUc  comment  at  the  Public  Hearing" 
and  "(t]o  allow  for  pubUc  comment  not 
made  at  the  Public  Hearing  of  Jime  22, 
1994,  by  reason  of  curtailment  of 
opposing  viewpoints."  On  July  20, 1994, 
in  response  to  the  Town  of  Clarkdale 's 
request,  EPA  published  a  Federal 
Register  dociunent  annoimdng  an 
extension  of  the  pubUc  comment  period, 
providing  the  pubUc  until  August  22, 
1994  to  submit  written  comments.  See 
59  FR  37018.  The  Town  of  Clarkdale 
submitted  public  comments  dated 
Augtist  22, 1994,  in  addition  to  several 
other  written  communications  with  EPA 
both  preceding  and  following  the  EPA 
public  hearing. 

EPA  has  satisfied  the  procedures 
required  by  law,  and  arguably  more,  in 
reviewing  the  Tribe's  PSD  redesignation 
request.  EPA  has  provided  ample 
opportunity  for  pubUc  participation  and 
has  fidly  considered  the  resulting  public 
comments  in  taking  today's  final  action. 
EPA  has  acted  well  within  its  lawful 
discretion.  See  Vermont  Yankee 
Nuclear  Power  Co.  v.  NRDC,  435  U.S. 
519  (1978). 

IV.  Administrative  Review 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rulemaking  action 
from  centralized  regulatory  review 
pursuant  to  section  6  of  Executive  Order 
12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  Section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
describing  the  impact  of  a  final  rule  on 


small  entities.  See  5  U.S.C.  sections  603 
and  604.  Alternatively,  H»A  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000.  This 
final  rulemaking  action  to  approve  the 
Tribe's  PSD  redesignation  request  does 
not  impose  new  requirements  on  small 
entities  and  may  only  potentially  have 
an  impact  on  major  stationary  soiutxs, 
as  defined  by  40  CFR  52.21.  Therefore, 
I  certify  that  this  action  vtrill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Title  n  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  govenunents  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost -benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expendittires  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  Si 00  milhon 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule 
and  is  consistent  with  statutory 
requirements.  Section  205  allows  EPA 
to  adopt  an  alternative  other  than  the 
least  costly,  most  cost-effective  or  least 
biu-densome  alternative  if  EPA 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

EPA  has  determined  that  this  final 
rulemaking  action  to  approve  the  Tribe's 
PSD  redesignation  request  does  not 
contain  Federal  mandates  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Thus, 
this  action  is  not  subject  to  the 
reqiurements  of  sections  202  and  205  of 
the  UMRA. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
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and  other  required  infonnation  to  the 
U.S.  Senate,  the  U.S.  Houm  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Fedsral  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

List  of  Sulifects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  October  2. 1996. 
Failda  Marcus, 
Regional  AdminiMtrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  S2--{AMENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aathorltr-  42  U.S.C  7401-767lq. 

Subpart  D— Arizona 

2.  Subpart  D  is  amended  by  adding 
§  52.150  to  read  as  follows: 

I  ISO    Vavepel-Apeche  ReeecMrtlon. 

(a)  The  provisions  for  prevention  of 
significant  deterioration  of  air  quality  at 
40  CFR  52.21  are  applicable  to  the 
Yavapai-Apache  Reservation,  pursuant 
to  §  52.21(a). 

(b)  In  accordance  with  section  164  of 
the  Clean  Air  Act  and  the  provisions  of 
40  CFR  52.21(g).  the  Yavapai-Apache 
Indian  Reservation  is  designated  as  a 
Class  I  area  for  the  purposes  of 
preventing  significant  deterioration  of 
air  quality. 

(FR  Doc.  96-27849  Filed  10-31-96;  8:45  am) 
SNJJNacoof  < 


40  CFR  Part  52 

(CA  126-0011*:  FRL-M16-ei 

Approval  and  Promulgation  of  State 
Implementation  Plana;  California  State 
Implementation  Plan  Revlaion;  Mojave 
Deaert  Air  Quality  Management 
Olatrict:  Soutti  Coaat  Air  Quality 
Management  Dlatilct 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
California  State  Implementation  Plan 
(SIP).  The  revisions  concern  rules  from 
the  Mojave  Desert  Air  Quality 


Management  District  (MDAC^^D)  and 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD).  The 
rules  control  oxides  of  nitrogen  (NO.) 
from  boilere  and  process  heaters, 
internal  combustion  engines,  residential 
natural  gas- fired  water  heaters,  and 
stationary  gas  ttubines.  This  action  will 
incorporate  these  rules  into  the 
Federally  approved  SIP.  The  intended 
effect  of  approving  these  rules  is  to 
regiUate  emissions  of  NO.  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act,  as  amended  in  lOQO  (CAA  or  the 
Act).  The  EPA  is  finalizing  the  approval 
of  these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards,  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on 
December  31, 1906  imless  adverse  or 
critical  comments  are  received  by 
December  2,  1996.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  insp>ection  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW., 

Washington.  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95814. 
Mojave  Desert  Air  Quality  Management 

District.  15428  Civic  Drive.  Suite  200, 

Victorville,  CA  92392. 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive. 

Diamond  Bar.  CA  91765-4182. 
FOR  FURTHER  INTORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Regipn  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  Telephone: 
(415)  744-1200. 

SUPftEMENTARY  INFORMATION: 

Applicability 

The  rules  being  approved  Into  the 
California  SIP  include:  MDAQMD  Rule 
1157,  Boilers  and  Process  Heaters; 
MDAQMD  Rule  1160.  Internal 
Combustion  Engines;  SCAQMD  Rule 
1121.  Control  of  Nitrogen  Oxides  from 
Residential  Type  Natural  Gas-Fired 
Water  Heaters:  and  SCAQMD  Rule  1134. 
Emissions  of  Oxides  of  Nitrogen  from 
Stationary  Gas  Turbines. 


BatJcgroniid 

On  November  15, 1990.  the  Clean  Air 
Act  Amendments  of  1990  (CAA  or  the 
Act)  were  enacted.  Pub.  L.  101-549. 104 
Stat.  2399.  codified  at  42  U.S.C.  7401- 
7e71q.  The  air  quality  planning 
requirements  for  the  reduction  of  NO« 
emissions  through  reasonably  available 
control  technology  (RACT)  are  set  out  in 
section  182(f)  of  the  CAA.  On  November 
25. 1992.  EPA  published  a  Notice  of 
Proposed  Rulemaldng  entitled  "State 
Implementation  Plans:  Nitrogen  Oxides 
Supplement  to  the  General  Preamble; 
Clean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I;  Proposed 
Rule."  (the  NO.  Supplement)  which 
describes  and  provides  preliminary 
guidance  on  the  requirements  of  section 
182(f).  57  FR  55620.  The  NO. 
Supplement  should  be  referred  to  for 
further  information  on  the  NO. 
requirements  and  is  incorf>oreted  into 
this  notice  of  direct  final  rulemaldng  by 
reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  section  182  (c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compound  (VOC) 
emissions,  in  moderate  or  above  ozone 
nonattainment  areas.  The  Southeast 
Desert  Air  Basin  is  classified  as  severe, 
and  the  Los  Angeles-South  Coast  Air 
Basin  Area  is  classified  as  extreme; ' 
therefore  these  areas  were  subject  to 
section  182(f),  the  RACT  requirements 
of  section  182(b)(2),  and  the  November 
15, 1992  deadline,  cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  (and  NOx)  emissions  not 
covered  by  either  a  pre-enactment  or 
post-enactment  control  techniques 
guideline  (CTG)  document  by  November 
15.  1992.  There  were  no  NOx  CTGs 
issued  before  enactment  and  EPA  has 
not  issued  a  CTG  doctunent  for  any  NOx 
sources  since  enactment  of  the  CAA. 
The  RACT  rules  covering  NOx  sources 
and  submitted  as  SIP  revisions,  are 
expected  to  require  final  installation  of 
the  actual  NOx  controls  as  expeditiously 
as  practicable,  but  no  later  than  May  31, 
1995. 

MDAQMD  Rule  1157  and  Rule  1160 
were  both  adopted  on  October  26, 1994. 
and  submitted  by  CARB  to  EPA  on 
November  30,  1994.  SCAQMD  Rule 
1121  was  adopted  on  March  10, 1995, 


'  The  Southoast  OMert  Air  Batin  and  the  lo» 
AngalM-South  Coast  Air  Basin  Araa  retsinad  thair 
designations  of  nonattainment  and  were  classiHed 
by  operation  of  Law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  tlie  CAA.  See 
55  FR  56694  (November  6. 1991). 
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and  submitted  on  May  24, 1995. 
SCAQMD  Rule  1134  was  adopted  on 
December  7, 1995  and  submitted  on 
March  26, 1996.  These  submitted  rules 
were  found  to  be  complete  on  January 
30. 1995.  July  24. 1995.  and  May  15, 
1996,  respectively,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51  Appendix  V.2  By 
today's  document,  Q'A  is  taking  direct 
final  action  to  approve  these  rules  into 
the  SIP. 

MDAQMD  Rule  1157  controls 
emissions  of  NO^  from  boilers  and 
process  heaters,  and  MDAQMD  Rule 
1160  regulates  internal  combustion 
engines.  SCAQMD  Rule  1121  controls 
emissions  from  residential  water 
heaters,  and  SCAQMD  Rule  1134 
applies  to  stationary  gas  turbines.  NO^ 
emissions  contribute  to  the  production 
of  ground  level  ozone  and  smog.  The 
rules  were  adopted  as  part  of  each 
district's  efforts  to  achieve  the  National 
Ambient  Air  Quality  Standards  for 
ozone  and  in  response  to  the  CAA 
requirements  cited  above.  The  following 
section  contains  EPA's  evaluation  and 
final  action  for  these  rules. 

EPA  Evaluation 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  various  EPA  policy  guidance 
docimients.3  Among  these  provisions  is 
the  requirement  that  a  NOx  rule  must, 
at  a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NOx  emissions. 

For  the  purposes  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble.  In 
the  NOx  Supplement,  EPA  provides 
guidance  on  how  RACT  will  be 
determined  for  stationary  sources  of 
NOx  emissions.  While  most  of  the 
guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  soim%s 


^  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 

'Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1987); 
and  "Issues  Relating  to  V(X^  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Ragiater  on  May  25. 1986). 


has  been  directed  towards  application 
for  VOC  soiuces,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  is  issuing 
alternative  control  technique  dociunents 
(ACTs).  which  identify  alternative 
controls  for  all  categories  of  stationary 
sources  of  NOx-  The  ACT  documents 
vtrill  provide  information  on  control 
technology  for  stationary  sources  that 
emit  or  have  the  potential  to  emit  25 
tons  per  year  or  more  of  NOx.  However, 
the  ACTs  will  not  establish  a 
presumptive  norm  for  what  is 
considered  RACT  for  stationary  sources 
of  NOx-  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
dociunents.  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

MDAQMD  Rule  1157  is  a  new  rule 
which  controls  emissions  from  boilers, 
steam  generators,  and  process  heaters 
with  rated  heat  inputs  of  5  million 
British  Thermal  Units  per  hour 
(MMBTU/hr)  or  more,  used  in  a  variety 
of  industrial,  institutional,  and 
commercial  operations.  This  rule 
contains  NOx  RACT  limits  of  70  ppmv 
for  units  operated  on  gaseous  fuel  and 
115  ppmv  for  units  operated  on  liquid 
or  solid  fuel.  Units  permitted  to  emit 
more  than  5  tons/day  or  more  than  250 
tons/year  of  NOx  must  meet  stricter 
emission  limits.  This  rule  also  requires 
monitoring  of  fuel  usage  and  annual 
source  testing. 

MDAQMD  Rule  1160  is  a  new  rule 
regulating  internal  combustion  engines 
rated  at  500  brake  horsepower  (bhp)  or 
greater.  The  rule  contains  a  VOC  limit 
of  106  ppmv  and  a  CO  limit  of  4500 
ppmv.  NOx  limits  depend  on  the  type 
of  engine:  50  ppmv  for  rich-biun 
engines,  140  ppmv  for  lean-bum.  and 
700  ppmv  for  diesel.  The  rule  also 
contains  provisions  for  an  alternative 
method  of  compliance  with  NOx  limits 
by  requiring  reductions  of  uncontrolled 
NOx  emissions  by  at  least  90%  for  rich- 
bum  engines.  80%  for  lean-bum 
engines,  and  30%  for  diesel  engines. 
Operator  inspections  are  required  at 
least  every  calendar  quarter  or  after 
every  2.000  hours  of  operation, 
whichever  is  more  fi«quent. 

SCAQMD  Rule  1121  applies  to 
manufacturers,  distributors,  retailers, 
and  installers  of  residential  natural  gas- 
fired  water  heaters.  This  submitted  mle 
is  a  revision  to  the  existing  SIP  mle,  and 
contains  the  following  major  changes: 

•  An  "Applicabihty"  section  has 
been  added  for  clarification. 


•  Definitions  have  been  added  for 
several  terms,  such  as:  independent 
testing  laboratory,  mobile  home  water 
heater,  and  rated  heat  input  capacity. 

•  Certification  requirements  have 
been  amended  to  require  source  testing 
and  verification  from  an  independent 
testing  lab<»atory,  and  reverification 
every  three  3rears. 

SCAQMD  Rule  1134  is  a  new  mle  that 
controls  emissions  from  stationary  gas 
turbines  of  0.3  megawatt  and  larger.  The 
nde  contains  NOx  emission  limits 
ranging  from  approximately  9  ppmv  to 
25  ppmv,  depending  on  the  size  of  the 
unit.  Annual  source  testing  is  required 
for  units  emitting  25  tons  of  NOx  per 
year  or  more.  AU  other  units  must 
source  test  after  every  8,400  hours  of 
operation.  This  rule  requires  the  use  of 
a  continuous  emissions  monitoring 
system  with  data  gathering  and  retrieval 
capability,  and  requires  maintenance  of 
a  daily  operating  log. 

A  more  detailed  mscussion  of  the 
sources  controlled,*  the  controls 
required,  and  the  justification  for  why 
these  controls  represent  RACT  can  be 
found  in  the  Technical  Support 
Document  (TSD)  for  each  rule,  available 
from  the  U.S.  EPA  Region  IX  office. 

EPA  has  evaluated  me  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations  and  EPA  policy.  Therefore, 
MDAQMD  Rule  1157,  MDAQMD  Rule 
1160.  SCAQMD  Rule  1121,  and 
SCAQMD  Rule  1134  are  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a),  section  182(b)(2),  section  182(f) 
and  the  NOx  Supplement  to  the  General 
Preamble. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revisions  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  December 
31, 1996,  unless,  within  30  days  of  its 


'SCAQMD  Rule  1121  and  Rule  1134  will  apply 
to  sources  which  are  not  covered  in  the  SCAQMD 
NOx  RECLAIM  program. 
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publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
eOiactive  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  pubUc  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  December  31,  1996. 

Regulatory  Process 

Unfunded  Mandates 

Under  Sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  uindertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  State 
implementation  plan  revision,  the  State 
and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  pari  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  imfmse  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  direct 
final  action  does  not  include  a  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  to  State,  local,  or 
tribal  governments  in  the  aggregate  or  to 
the  private  sector. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C 
sections  603  and  604.  Alternatively. 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jiuisdiction 
overpopulations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  affected  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandimi  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  OHice  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  review  under 
Executive  Order  12866. 

List  of  Subfects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Inteigovehunental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Dated:  September  17. 1996. 
Felicia  Marcus. 
Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PAFIT  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


Subpart  F—Callfomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (207)(i)(D)(5). 
(220)(i)(C).  and  (230)(i}(B)  to  read  as 
follows: 

|62.2»    Menttflcationofptan. 

tt  *  *  •  • 

(€)••• 
(207)  •  •  • 

(i)  •  •   •  • 

(D)  •  •   • 

(3)  Rule  1157  and  Rule  1160.  adopted 
on  October  26, 1994. 

•  •        •        •        • 

(220)   •   *   • 
(i)  •   •   • 

(C)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  1121,  adopted  on  March  10, 
1995. 

•  •        •        •        • 

(230)  •   •  • 
(i)  *   •   • 

(B)  South  Coast  Air  Quality 
Management  District. 

(2)  Rule  1134,  adopted  on  December 
7. 1995. 

•  •        •        •        • 

(FR  Doc.  96-27846  Filed  10-31-96;  8:45  am) 


40  CFR  Part  52 

[CA  168-001«a;  FRL-6641-7] 

Approval  and  Promulgation  of 
Imptamantation  Plans;  CalHomla  Stata 
Implamantation  Plan  Ravlalon, 
Sacramanto  Matropoltfn  Air  Quality 
Managamant  District 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  negative  declarations 
from  the  Sacramento  Metropolitan  Air 
Quality  Management  District 
(SMAQMD)  for  five  source  categories 
that  emit  oxides  of  nitrogen  (NOx): 
Nitric  and  Adipic  Acid  Manufacturing 
Plants,  Utility  Boilers,  Cement 
Manufacturing  Plants,  Glass 
Manufacturing  Plants,  and  Iron  and 
Steel  Manufacturing  Plants.  The 
SMAQMD  has  certified  that  these 
source  categories  are  not  present  in  the 
District  and  this  information  is  being 
added  to  the  federally  approved  State 
Implementation  Plan.  The  intended 
effect  of  approving  these  negative 
declarations  is  to  meet  the  requirements 
of  the  Clean  Air  Act,  as  amended  in 
1990  (CAA  or  the  Act).  Thus,  EPA  is 
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finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under    . 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  actioq  is  effective  on 
December  31. 1996.  unless  adverse  or 
critical  comments  are  received  by 
December  2, 1996.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  submitted 
negative  declarations  are  available  for 
public  inspection  at  EPA's  Region  IX 
o£Bce  and  also  at  the  following  locations 
during  normal  business  hours. 

Rulemaking  Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne  Street, 
Sui  Francisco,  CA  94105 

Air  Docket  (6102),  U.S.  Environmental 
Protection  Agency,  401  "M"  Street,  SW, 
Washington,  DC  20460 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  "L"  Street.  SacrHmento.  CA  92123- 
1095 

Sacramento  Metropolitan  Air  Quality 
Management  District,  Rule  Development 
Section,  8411  Jackson  Road,  Sacramento, 
CA  95826 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 

A.  Rose.  Rulemaking  Section  (A-5-3), 

Air  and  Toxics  Division,  U.S. 

Enviroiunental  Francisco,  CA  94105, 

Telephone:  (415)  744-1184. 

SUPPLEMENTARY  INFORMATION: 


Applicability 

The  revisions  being  approved  as 
additional  information  for  the  California 
SIP  include  five  negative  declarations 
fivm  the  SMAQMD  regarding  the 
following  source  categories:  (1)  Nitric 
and  Adipic  Acid  Manufacturing  Plants, 
(2)  Utility  Boilers.  (3)  Cement 
Manufactiuing  Plants,  (4)  Glass 
Manufacturing  Plants,  and  (5)  Iron  and 
Steel  Manufactiuring  Plants.  These 
negative  declarations  were  submitted  by 
the  California  Air  Resources  Board 
(GARB)  to  EPA  on  March  4, 1996. 

Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  air  qiiality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(f)  of  the  CAA.  On  November  25, 
1992,  EPA  published  a  notice  of 
proposed  rulemaking  entitled  "State 
Implementation  Plans;  Nitrogen  Oxides 
Supplement  to  the  General  Preamble; 


Clean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I;  Proposed 
Rule,"  (the  NOx  Supplement)  which 
describes  the  requirements  of  section 
182(f).  The  NOx  Supplement  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorporated 
into  this  dociunent  by  reference.  Section 
182(f)  of  the  Clean  Air  Act  requires 
states  to  apply  the  same  requirements  to 
major  stationary  sources  of  NOx^ 
("major"  as  defined  in  section  302  and 
section  182  (c),  (d),  and  (e))  as  are 
applied  to  major  stationary  sources  of 
volatile  organic  compounds  (VOCs),  in 
moderate  or  above  ozone  nonattainment 
areas.  The  Sacramento  Metropolitan 
Area  (SMA)  is  classified  as  a  severe 
nonattainment  area  for  ozone  ■.  The 
SMA  area  is  subject  to  the  RACT 
requirements  of  section  182(b)(2),  cited 
above. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  technique  guidelines 
(CTG)  document  or  a  post-enactment 
CTG  dociunent)  by  November  15,  1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  dociunent  for  any  NOx  category 
since  enactment  of  the  CAA. 

The  five  negative  declarations  were 
adopted  on  August  3, 1995,  and 
submitted  by  the  State  of  California  on 
March  4, 1996.  The  submitted  negative 
declarations  were  found  to  be  complete 
on  June  27, 1996.  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth    v 
in  40  CFR  part  51,  appendix  V^  and  are 
being  finalized  for  approval  into  the  SIP 
as  additional  information. 

This  document  addresses  EPA's  direct 
final  action  for  the  SMAQMD  negative 
declarations  for:  (1)  Nitric  and  Adipic 
Acid  Manufacturing  Plants,  (2)  Utility 
Boilers,  (3)  Cement  Manufacturing 
Plants,  (4)  Glass  Manufacturing  Plants, 
and  (5)  Iron  and  Steel  Manufacturing 
Plants.  The  submitted  negative 
declarations  certify  that  there  are  no 
NOx  sources  in  these  source  categories 
located  inside  SMAQMD.  Therefore,  the 
determination  being  evaluated  is  that 
there  is  no  need  to  have  RACT  rules  in 
the  SIP  for  these  source  categories  at 
this  time. 


■  The  Sacramento  Metropolitan  Area  was 
designated  nonattainment  and  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  8, 1991).  The  Sacramento 
Metropolitan  Area  was  reclassified  from  serious  to 
severe  on  June  1, 1995.  See  60  FR  20237  (April  25. 
1995). 

'  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
negative  declaration,  EPA  must  evaluate 
the  declarations  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  of 
the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

In  a  Resolution  dated  August  3, 1995, 
the  SMAQMD  Board  affirmed  that  the 
SMAQMD  does  not  have  any  major 
stationary  sources  in  these  source 
categories  located  within  the  federal 
ozone  nonattainment  planning  area. 

EPA  has  evaluated  these  negative 
declarations  and  has  determined  that 
they  are  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy. 
SMAQMD's  negative  declarations  for 
Nitric  and  Adipic  Acid  Manufacturing 
Plants,  Utility  Boilers,  Cement 
Manufacturing  Plants,  Glass 
Manufacturing  Plants,  and  Iron  and 
Steel  Manufacturing  Plants  are  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

EPA  is  pubUshing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  December  31, 
1996  unless,  by  December  2,  1996, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  vtrithdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  December  31, 
1996. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allovnng  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 
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Administrative  Raquimnaiits 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Reg^er  on  January  19, 1989  (54  PR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandiun  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibihty  Act. 
5  U.S.C.  600  at  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

Because  this  action  does  not  create 
any  new  requirements  but  simply 
includes  additional  information  into  the 
SIP,  I  certify  that  it  does  not  have  a 
significant  impact  on  any  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SEPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22.  1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggegate. 

Through  submission  of  this  State 
Implementation  Plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
govenunents  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  negative  declarations  being 


approved  by  this  action  will  impose  no 
new  requirements  because  afiiected 
sources  are  already  subject  to  these 
regulations  under  State  law.  Therefore, 
no  additional  costs  to  State,  local,  or 
tribal  governments  or  to  the  private 
sector  result  from  this  action.  EPA  has 
also  determined  that  this  final  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
govenunents  in  the  aggregate  or  to  the 
private  sector. 

Submission  to  Cong^ss  and  the  General 
Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Fedenl  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  31,  1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effiactiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Sabfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Oxides  of 
nitrogen.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  October  17. 1996. 
Felicia  Marcus, 
Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I,  Title 
40  of  the  Code  of  Federal  Regiilations  is 
amended  as  follows: 

PART  S2-{AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


Subpart  F—CaHfomia 

2.  Section  52.222  is  being  amended  by 
adding  paragraph  (b)  to  read  as  follows: 


162.222    NegaUve 


(b)  The  foUoMdng  air  pollution  control 
districts  submitted  negative  declarations 
for  oxides  of  nitrogen  source  categories 
to  satisfy  the  requirements  of  section 
182  of  the  Gean  Air  Act.  as  amended. 
The  following  negative  declarations  are 
approved  as  additional  information  to 
the  State  Implementation  Plan. 

(1)  Sacramento  Metropolitan  Air 
QuaUty  Management  District. 

(i)  Nitric  and  Adipic  Acid 
Manufacturing  Plants.  Utility  Boilers. 
Cement  Manufacturing  Plants.  Glass 
Manufacturing  Plants,  and  Iron  and 
Steel  Manufacturing  Plants  were 
submitted  on  March  4, 1996,  and 
adopted  on  August  3, 1995. 
[FR  Doc  96-27844  Filed  10-31-96;  8:45  am] 


40  CFR  Part  52 

[CA  15»-0018a:  FRL-a641-S] 

Approval  and  Promulgation  of 
Implamantatlon  Plana;  Caltfomia  State 
Implamantatlon  Plan  Ravlalon,  Mojava 
Daaert  Air  Quality  Managamant  Olatrtot 


AQENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


f 


SUMMARY:  EPA  is  taking  direct  final       ^ 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  negative  declarations 
from  the  Mojave  Desert  Air  Quality 
Management  District  (MDAQMD)  for 
eight  source  categories  that  emit  volatile 
oiganic  compoimds  (VOC):  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMQ  Distillation,  SOCMI 
Reactore,  SOCMI  Batch  Processing, 
Ofiset  Lithography,  Industrial 
Wastewater,  Plastic  Parts  Coating- 
Business  Machines,  Plastic  Parts 
Coating-Other,  and  Ship  Building.  The 
MDAQMD  has  certified  that  these 
source  categories  are  not  present  in  the 
District  and  this  information  is  being 
added  to  the  federally  approved  State 
Implementation  Plan.  The  intended 
effect  of  approving  these  negative 
declarations  is  to  meet  the  reqiiirements 
of  the  Clean  Air  Act,  as  amended  in 
1990  (CAA  or  the  Act).  Thus,  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
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air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on 
December  31, 1996,  unless  adverse  or 
critical  comments  are  received  by 
December  2. 1996.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
pubUshed  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  submitted 
negative  declarations  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  and  also  at  the  following  locations 
during  normal  business  houra. 
Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 
Air  Docket  (6102),  U.S.  Environmental 
Protection  Agency,  401  "M"  Street, 
SW..  Washington.  DC  20460 
CaUfomia  Air  Resoiut»s  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  92123-1095 
Mojave  Desert  Air  Quality  Management 
CHstrict  (formerly  San  Bernardino 
County  Air  Pollution  Control  District), 
15428  Civic  Drive,  Suite  200, 
Victorville,  CA  92392-2382. 

FOR  FURTHER  INFORMATION  CONTACT:  Jufie 
A.  Rose,  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Francisco,  CA  94105, 
Telephone:  (415)  744-1184. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  revisions  being  approved  as 
additional  information  for  the  California 
SIP  include  eight  negative  declarations 
from  the  MDAQMD  regarding  the 
following  source  categories:  (1)  SOCMI 
Distillation,  (2)  SOCMI  Reactors,  (3) 
SOCMI  Batch  Processing,  (4)  Offset 
Lithography,  (5)  Industrial  Wastewater, 
(6)  Plastic  Parts  Coating-Business 
Machines,  (7)  Plastic  Parts-Other,  and 
(8)  Ship  Building.  Tliese  negative 
declarations  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  August  7, 1995. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
portions  of  San  Bernardino  County  Air 
Pollution  Control  District '  within  the 
Southeast  Desert  Air  Quality 
Management  Area  (ACJMA).  43  FR  8964, 
40  CFR  81.305.  Because  this  area  was 


unable  to  meet  the  statutory  attainment 
date  of  December  31. 1082,  CaUfomia 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
(40  CFR  52.222).  On  May  26. 1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act.  that  the  above  district's 
portion  of  the  California  SIP  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15. 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(b)(2)  of  the  CAA, 
Congress  statutorily  adopted  the 
requirement  that  States  must  develop 
reasonably  available  control  technology 
(RACT)  rules  for  sources  "covered  by  a 
Control  Techniques  Guideline  (CTG) 
document  issued  by  the  Administrator 
between  November  15. 1990  and  the 
date  of  attainment."  On  April  28. 1992, 
in  the  Federal  Register,  EPA  published 
a  CTG  dociunent  which  indicated  EPA's 
intention  to  issue  CTGs  for  eleven 
source  categories  and  EPA's 
requirement  to  prepare  CTGs  for  two 
additional  source  categories  within  the 
same  timeframe.  This  CTG  document 
established  time  tables  for  the  submittal 
of  a  fist  of  appUcable  sources  and  the 
submittal  of  RACT  rules  for  those  major 
sources  foswhich  EPA  had  not  issued 
a  CTG  dociunent  by  November  15, 1993. 
The  CTG  specified  that  states  were 
required  to  submit  RACT  rules  by 
November  15, 1994,  for  those  categories 
for  which  EPA  had  not  issued  a  CTG 
dociunent  by  November  15, 1993. 

Section  182(b)(2)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  moderate  or  above  as  of  the 
date  of  enactment.  The  Southeast  Desert 
AQMA  is  classified  as  severe;  ^ 
therefore,  this  area  was  subject  to  the 
post-enactment  CTG  requirement  and 
the  November  15. 1994  deadline.  For 
source  categories  not  represented  within 
the  portion  of  the  MDAQMD  designated 
nonattaiiunent  for  ozone,  EPA  requires 
the  submission  of  a  negative  declaration 
certifying  that  those  sources  are  not 
present. 

The  eight  negative  declarations  were 
adopted  on  Jime  28,  1995.  and 
submitted  by  the  State  of  California  on 
August  7,  1995.  The  submitted  negative 
declarations  were  found  to  be  complete 


on  February  7, 1996,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  appendix  V^  and  are 
being  finalized  for  approval  into  the  SIP 
as  additional  information. 

This  document  addresses  EPA's 
direct-final  action  for  the  MDAQMD 
negative  declarations  for  (1)  SOCMI 
Distillation,  (2)  SOCMI  Reactors,  (3) 
SOCMI  Batch  Processing.  (4)  Offset 
Lithography,  (5)  Industrial  Wastewater. 
(6)  Plastic  Parts  Coating-Business 
Machines.  (7)  Plastic  Parts  Coating- 
Other,  and  (8)  Ship  Building.  The 
submitted  negative  declarations 
represent  eight  of  the  thirteen  source 
categories  listed  in  EPA's  CTG 
dociunent.*  The  submitted  negative 
declarations  certify  that  there  are  no 
VOC  sources  in  these  source  categories 
located  inside  MDAQMD's  portion  of 
the  Southeast  Desert  AQMA.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  negative 
declarations  were  adopted  as  part  of 
MDAQMD's  effort  to  meet  the 
requirements  of  section  182(b)(2)  of  the 
CAA. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
negative  declaration.  Q'A  must  evaluate 
the  declarations  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  of 
the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

An  analysis  of  MDAQMD's  emission 
inventory  revealed  that  there  are  no 
sources  of  VOC  emissions  from  SOCMI 
Distillation,  SOCMI  Reactors,  SOCMI 
Batch  Processing.  Ofiset  Lithography, 
Industrial  Wastewater,  Plastic  Parts 
Coating-Business  Machines.  Plastic 
Parts  Coating-Other,  and  Ship  Building. 
MDAQMD's  review  of  their  f>ennit  files 
also  indicated  that  these  source 
categories  do  not  exist  in  the  MDAQMD. 
In  a  document  adopted  on  Jiuie  28, 
1995,  MDAQMD  certified  that 
MDAQMD  does  not  have  any  major 
stationary  sources  in  these  source 
categories  located  within  the  federal 
ozone  nonattainment  planning  area. 
EPA  has  evaluated  mese  negative 
declarations  and  has  determined  that 
they  are  consistent  with  the  CAA,  EPA 


'  On  July  1. 1993,  the  San  Bernardino  County  Air 
Pollution  Control  District  was  renamed  the  Mojave 
Desert  Air  Quality  Management  District 


2  Southeast  Desert  Air  Quality  Management  Area 
retained  its  designation  of  nonattainment  and  was 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  181(a)  upon  the  date  of  enactment  of  the 
CAA.  See  55  FR  56604  (November  6, 1991). 


'  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 

'MDAQMD  has  developed  rules  for  the 
additional  five  source  categories:  Aerospace. 
Autobody  Refinishing.  Clean  Up  Solvents,  Volatile 
Oiganic  Liquid  Storage  Tanks,  and  Wood  Furniture. 
MDAQMD  has  submitted  rules  for  four  of  the 
source  categories  and  has  developed  a  rule  for  the 
remai&ing  source  category. 
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regulations,  and  EPA  policy. 
^DDAQMD's  negative  declarations  for 
SOCMI  EHstillation,  SOCMI  Reactors. 
SOCMI  Batch  Processing,  OfEset 
Lithography.  Industrial  Wastewater. 
Plastic  Parts-Business  Machines.  Plastic 
Parts-Other,  and  Ship  Building  are  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  December  31, 
1996,  unless,  by  December  2, 1996. 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  Ail  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  December  31, 
1996. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 


a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  cm  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50.000. 

Because  this  action  does  not  create 
any  new  requirements  but  simply 
includes  additional  information  into  the 
SIP.  I  certify  that  it  does  not  have  a 
significant  impact  on  any  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA.  praparaticm  of  a  n^ulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C 
7410  (a)(2). 

Unfunded  Mandates 

Under  sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22.  1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  the  private  sector  gr  to  State, 
local,  or  tribal  govermnents  in  the 
aggegate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affiected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  negative  declarations  being 
approved  by  this  action  will  impose  no 
new  requirements  because  affected 
sources  are  already  subject  to  these 
regulations  under  State  law.  Therefore, 
no  additional  costs  to  State,  local,  or 
tribal  governments  or  to  the  private 
sector  result  from  this  action.  EPA  has 
also  determined  that  this  final  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 


submitted  a  rep<ut  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  31. 1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  efiisctiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovenunental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds. 

Dated:  October  6. 1996. 
Felicia  Marcus. 
Regional  Administrator. 

Subpart  F  of  Part  52.  Chapter  I.  TiUe 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  740l-7e71q. 
Sut)f»8rt  F— California 

2.  Section  52.222  is  being  amended  by 
adding  paragraph  (a)(l)(iv)  to  read  as 
follows: 

§52.222    Negative ctodarMlcns. 

(a)  *  •  * 

(1)*** 

(iv)  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Distillation.  SOCMI  Reactors.  SOCMI 
Batch  Processing,  Offset  Lithography. 
Industrial  Wastewater,  Plastic  Parts 
Coating  (Business  Machines).  Plastic 
Parts  (Other),  and  Ship  Building  were 
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submitted  on  August  7, 1995  and 
adopted  on  Jime  28. 1995. 

•        •        •        *        • 

[FR  Doc.  96-27B42  Filed  10-31-96;  8:45  am] 
■aUNQOOOEl 


40CFRPart300 
[FRL-6642-7] 

National  Oil  and  Haiardoua 
Sutwtancaa  Pollution  Contingency 
Plan  National  PriorHies  Ust 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Deletion  of  the  Seldon 
Clark  Property  frt>m  the  General 
Electric/Shepherd  Farm  Superfund  Site, 
East  Flat  Rock,  Henderson  Coimty, 
North  Carolina  from  the  National 
Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  4  announces  the 
deletion  of  the  Seldon  Clark  Property 
portion  of  the  General  Electric/ 
Shepherd  Farm  Superfund  Site  from  the 
National  Priorities  List  (NPL), 
(Appendix  B  of  40  CFR  Part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)l.  EPA  and  the  State  of  North 
Carolina  Department  of  Environment, 
Health,  and  Natural  Resources  have 
determined  that  the  Seldon  Clark 
Property  poses  no  significant  threat  to 


public  health  or  the  environment  and, 
therefore,  imder  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  remedial  measures  are  not 
ai4)ropriate.  This  deletion  does  not 
preclude  future  action  under  Superfund. 
EFFECTIVE  DATE:  November  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Giezelle  Bennett,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency.  Region  4,  North  Site 
Management  Branch.  100  Alabama 
Street.  S.W.,  AUanta,  Georgia  30303- 
3014,  (404)  562-8824. 
SUPPLEMENTARY  MFORMATKM:  The  Site 
affected  by  this  partial  deletion  from  the 
NPL  is:  General  Electric/Shepherd  Farm 
Superfund  Site  in  Henderson  Coimty, 
North  Carolina. 

A  Notice  of  Intent  to  Delete  for  this 
Site  was  published  on  September  3, 
1996  at  61  FR  46418  (FRL-5557-7).  The 
closing  date  for  comments  on  the  Notice 
of  Intent  to  Delete  was  October  3,  1996. 
EPA  received  no  comments. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  the  pubUc 
health,  welfare  and  the  environment 
and  it  maintains  the  NPL  as  the  list  of 
those  sites.  Any  site  or  portion  thereof 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  in 
die  future.  Section  300.425(e)(3)  of  die 
NCF  states  that  Fund-financed  actions 
may  be  taken  at  sites  deleted  frt>m  the 

Table  l  .—General  Superfund  Section 


NPL.  Deletion  of  a  site  from  the  NPL 
does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
Waste,  Hazardous  substances, 
Intergovenunental  relations,  Penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  October  23, 1996. 

A.  Stanley  Meibuq;, 

Deputy  Regional  Administrator,  U.S.  EPA 
Region  4. 

For  reasons  set  out  in  the  preamble, 
40  CFR  part  300  is  amended  as  follows: 

PART  30(MAMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.).  12777,  56  FR  54757.  3  CFR 
1991  Comp.,  p.  351:  E.G.  12580.  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  revising  the  entry  for 
General  Electric  Co/ Shepherd  Farm 
Superfund  Site,  East  Flat  Rock,  North 
Carolina  to  read  as  follows: 


State 


Site  name 


City/county 


Notes 


NO 


General  Electric  Co/Shepherd  Farm  East  Flat  Rock/Henderson P 


P^Sites  within  partial  deletion(s). 


(FR  Doc.  96-27834  Filed  10-31-96;  8:45  am] 

BILUNG  COOEaSM-6(M> 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Administration 

50  CFR  Part  679 


Pocicet  No.  960129018-6018-01;  I.D. 
102596C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Deep-Water  Flatfish, 
Rex  Sole  and  Arrowtooth  Flounder  in 
Statistical  Area  620  of  the  Gulf  of 
Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  deep-water  flatfish,  rex  sole 
and  arrowrtooth  flounder  by  vessels 
using  trawl  gear  in  Statistical  Area  620 
of  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  overfishing  of 
Pacific  ocean  perch  (POP). 
EFFECTIVE  DATE:  1200  hours,  Alaska 
local  time  (A.l.t.j,  October  28, 1996, 
until  2400  hours.  A.l.t.,  December  31. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fisher^'  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
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Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  thq  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  Magnuson  Act  requires  that 
conservation  and  management  measiues 
prevent  overfishing.  The  1996 
overfishing  level  for  POP  in  the  Central 
Regulatory  Area  of  the  GOA  is 
established  by  the  Final  1996  Harvest 
Specifications  of  Groundfish  (61  FR 
4304,  February  5, 1996)  as  4,870  metric 
tons  (mt)  and  the  acceptable  biological 
catch  as  3,860  mt.  As  of  October  12, 
1996.  5.142  mt  of  POP  has  been  caught. 

NMFS  closed  directed  fishing  for  POP 
on  July  11, 1996  (61  FR  37225.  July  17. 
1996).  prohibited  retention  of  POP  on 


July  15,  1996.  (61  FR  37700,  July  19, 
1996),  and  prohibited  retention  of  all 
rockfish  species  by  vessels  using  trawl 
gear  on  July  22, 1996  (61  FR  39100,  July 
26.  1996),  in  the  Central  Regulatory 
Area  of  the  GOA.  Substantial  trawl 
fishing  effort  will  be  directed  at 
remaining  amounts  of  groundfish  in  the 
GOA  during  1996.  These  fisheries  can 
have  significant  bycatch  of  POP. 

The  Administrator,  Alaska  Region, 
NMFS,  has  detennined,  in  accordance 
with  §679.25(a)(l)(l)  and  (a)(2)(l)(A), 
that  prohibiting  directed  fishing  for 
deep-water  Qatfish,  rax  sole  and 
arrowtooth  flounder  by  vessels  using 
trawl  gear  is  necessary  to  prevent 
overfishing  of  POP,  and  is  the  least 
restrictive  measure  to  achieve  that 
purpose.  Without  this  prohibition  of 
directed  fishing,  significant  incidental 
catch  of  POP  would  occur  by  trawl 
vessels  targeting  these  species  and 


species  groups.  Therefore,  NMFS  is 
prohibiting  directed  fishing  for  these 
species  and  species  groups  by  vessels 
using  trawl  gear  in  Statistical  Area  620 
of  the  GOA. 

Maximum  retainable  bycatch  amounts 
bycatch  amounts  for  applicable  gear 
types  may  be  found  in  the  regulations  at 
$67g.20(e). 

aanification 

This  action  is  taken  under  §  679.25 
and  is  exempt  from  OMB  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  28. 1996. 
Bmos  Morahsad. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  NationaJ  Marine  Fisheries  Service. 
[FR  Doc.  96-28036  Filed  10-28-96;  5:09  pm] 
MUMQ  ooof  aeio-t>-F 
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This  section  of  the  FEDERAL  REGISTTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-2S  ] 

Proposed  Amendment  of  Class  E 
Airspace;  Grass  Valley,  CA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at  Grass 
Valley,  CA.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
'Procedure  (SIAP)  to  Runway  (RWY)  07 
at  Nevada  County  Airpark  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  as  Nevada 
County  Airpark.  Grass  Valley,  CA. 
DATES:  Comments  must  be  received  on 
or  before  November  13, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  96-AWP-25.  Air  Traffic 
Division.  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 


Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
,  or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
vfith  the  comments  a  self-adressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard.  Lawndale.  California  90261. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  thedocket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedures. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  Class  E  airsf>ace  area 
at  Grass  Valley.  CA.  The  development  of 
GPS  SLAP  at  Nevada  County  Airpark  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  07  SIAP 
at  Nevada  Coimty  Airpark.  Grass  Valley, 
CA.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
Earth  are  published  in  Paragraph  6005 
of  FAA  Order  7400.9D  dated  September 
4. 1996.  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  wiiich  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 
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{71.1    [Amendwl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996.  and  effective 
September  16. 1996,  is  amended  as 
follows: 

Paragmph  6005    Q  iss  E  airspace  area 
extending  uptmrd  f  om  700  feet  or  more 
above  the  surface  oj  the  Earth 

AWP  CA  ES  GriH  Valky.  CA  [Rwwiaad] 

Nevada  County  Airpark,  CA 
(lat.  39*13'28"N.  long.  121*00'09"W) 

Marysville  VOR/DME 
(lat.  39^)5'55"N.  long.  121'34'23"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  4.3-mile 
radius  of  the  Nevada  County  Airpark  and 
within  3.5  miles  south  of  the  Marysville 
VOR/DME  074*  radial  extending  from  13.9 
miles  east  of  the  Marysville  VOR/DP«iE  to  the 
4.3-mile  radius  of  the  Nevada  County 
AirpMirk:  thence  counterciockwise  via  the  4.3- 
mile  radius  of  the  Nevada  County  Airpark  to 
Lat  39"irOO"N.  121"03'30"W.  thence 
westbound  along  lat.  37*17'0O'7v{.  to  a  point 
13.9  miles  northeast  of  the  Marysville  VOR/ 
DME.  thence  clockwise  along  the  13.9  mile 
DME  of  the  Marysville  VOR/DME.  to  the 
point  of  beginning,  excluding  the  Beale  AFB 
Class  C  airspace  area. 
•  •  •  •  • 

Issued  in  Los  Angeles,  California,  on 
October  23.  1996. 

•George  D.  WilliAnu, 

Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 

(FR  Doc.  96-28106  Filed  10-31-96;  8:45  am] 
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14CFRPart71 

[Alrtpac*  Docket  No.  M-AEA-1 1] 

Proposed  Amendment  to  Class  E 
Airspace;  Staunton,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Staimton,  VA.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SIAP)  at  Shenandoah  Valley 
Regional  Airp»ort  based  on  the  Global 
Positioning  System  (GPS)  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (ACL)  is 
needed  to  accommodate  this  SIAP  and 
for  instrument  flight  rules  (IFR) 
operations  at  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  December  5, 1996. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  96-AEA-ll,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport.  Jamaica,  NY 
11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch.  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica,  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Operations  Branch,  AEA-530 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430;  telephone: 
(718) 553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  related  aspects  of  the 
proposal.  Commimications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AEA-ll."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Staimton,  VA.  A  GPS  RWY  23  SLAP  has 
been  developed  for  the  Shenandoah 
Valley  Regional  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D, 
dated  September  4, 1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Snbiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  fc»egoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  Pat  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.G.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  dated 
September  4, 1996,  and  effective 
September  16, 1996,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  Earth 

•         •         *         •         • 

AEA  VA  E5  Staunton,  VA  [Revised] 

Shenandoah  Valley  Regional  Airport.  VA 
(lat.  38°  15'49"  N,  long.  78'  53'47"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  10.5-mile 
radius  of  Shenandoah  Valley  Regional 
Airport  and  within  8  miles  northwest  and  4 
miles  southeast  of  the  Shenandoah  Valley 
Regional  Airport  localizer  southwest  course 
extending  bom  the  STAUT  NDB  to  16  miles 
southwest  of  the  NDB  and  within  a  6.8-mile 
radius  of  Bridgewater  Air  Park  and  within  4 
miles  northwest  and  8  miles  southeast  of  the 
208°  bearing  from  the  Bridgewater  NfDB 
extending  from  the  NDB  to  16  miles 
southwest  of  the  NDB. 
***** 

Issued  in  Jamaica,  New  York,  on  October 
21. 1996. 

lohn  S.  Walker, 

Manager,  Air  Traffic  Division,  Eastern  Begion. 
(FR  Doc.  96-28109  Filed  10-31-96;  8:45  am] 
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14  CFR  Part  382 

[Docket  OST-06-1880:  Notice  9»-2S] 

RiN  2105-^028 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Air  Travel 

AGENCY:  Department  of  Transportation, 
Office  of  the  Secretary. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  The  E)epartment  is  proposing 
to  amend  its  rules  implementing  the  Air 
Carrier  Access  Act  of  1986  concerning 
seating  accommodations  for  individuals 
with  (Usabilities  and  the  stowage  of 
collapsible  elejctric  wheelchairs.  These 
proposals  are  the  result  of  petitions  for 
rulemaking  on  which  the  Department 
previously  received  comment.  The 
Department  is  also  proposing  to  clarify 
the  meaning  of  the  general 


nondiscrimination  provision  in  the  Air 
Carrier  Access  Act  rule.  The  Department 
is  also  seeking  comment  on  petitions 
requesting  a  smoke-free  path  through 
airports  for  jiassengers  with  severe 
respiratory  disabilities. 
DATES:  Comments  are  requested  within 
January  30, 1997.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk, 
Docket  No.  OST-96-1880,  Department 
of  Transportation.  400  7th  Street,  S.W., 
Room  PL-401,  Washington,  D.C.,  20590. 
We  request  that,  to  facilitate  scanning 
comments  into  the  Department's 
electronic  docket  system,  commenters 
put  comments  on  8V2  by  11  inch  white 
paper  using  dark  ink,  without  tabs  and 
unbound.  Comments  will  be  available 
for  inspection  at  this  address  from  9:00 
a.m.  to  5:00  p.m.,  Monday  through 
Friday.  Commenters  who  wish  the 
receipt  of  their  comments  to  be 
acknowledged  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
date-stamp  the  postcard  and  mail  it  back 
to  the  commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Etepartment  of 
Transportation,  400  7th  Street,  S.W., 
Room  10424,  Washington,  D.C.,  20590. 
(202)  366-9306  (voice):  (202)  755-7687 
(TDD);  or  Nancy  Ebersole,  Office  of  the 
Assistant  Secretary  for  Transportation 
Policy,  same  street  address.  Room  9217, 
(202)  366-4864. 

SUPPLEMENTARY  MFORMATKM:       j- 


Background 

In  its  September  1993  notice  of 
proposed  rulemaking  on  the  Air  Carrier 
Access  Aet  (ACAA)  rules  (58  FR  47681; 
September  9, 1993),  the  Department 
asked  for  comment  on  three  petitions  for 
rulemaking.  These  concerned  use  of 
oxygen  by  airline  passengers,  seating 
accommodations  for  passengers  with 
disabilities,  and  the  stowage  of 
collapsible  electric  wheelchairs.  The 
Department  is  considering  addressing 
the  first  of  these  issues  through  a 
negotiated  rulemaking.  The  Department 
has  decided  to  grant  the  other  two 
petitions,  by  issuing  this  NPRM 
proposing  amendments  to  the  ACAA 
rule.  The  public  will  have  the 
opportunity  to  comment  on  these 
proposals  before  the  Department  takes 
any  final  action  on  them.  In  addition, 
having  become  aware  of 
misunderstanding  on  the  part  of  some 
parties  concerning  the  scope  and  nature 
of  the  general  nondiscrimination 


obligatit>n  under  the  ACAA.  the 
Department  is  proposing  a  clarification 
of  Part  382 's  statement  of  that 
obligation. 

General  Nondisa-iminatioo  Obligation 

The  history  of  the  ACAA  clearly 
shows  that  Congress  enacted  the  statute 
to  fill  a  gap  in  nondiscrimination 
coverage  left  by  a  Supreme  Court 
decision  that  said  that  section  504  of  the 
Rehabilitation  Act  did  not  apply  to  air 
carriers,  since  they  do  not  (with  the 
exception  of  participants  in  the 
Essential  Air  Service  program)  receive 
Federal  financial  assistance.  The  intent 
of  the  statute  was  to  achieve  the  same 
protection  from  discrimination  for 
airline  passengers  that  section  504 
provides  persons  affected  by  Federally- 
assisted  programs.  For  a  summary  of  the 
history  of  the  Act,  see  the  preamble  to 
the  Etepartment's  1990  final  ACAA  rule 
(55  FR  8009;  March  6.  1990). 

When  Congress  enacted  the 
Americans  with  Disabilities  Act  (ADA), 
it  excluded  transportation  by  aircraft 
from  the  definition  of  "specified  public 
transportation."  Congress  did  so 
specifically  because  air  transportation 
was  covered  by  the  ACAA.  (See  H.  Rept. 
101-485,  Pt.  1;  May  14,  1990;  p.  36.) 
There  is  no  evidence  that  Congress 
intended  this  exclusion,  which  simply 
avoids  duplication  in  coverage,  to 
suggest  that  a  weaker  standard  of 
nondiscrimination  applies  to  air  carriers 
than  to  transportation  providers  covered 
by  the  ADA. 

Under  section  504  and  the  ADA, 
providers  of  transportation  and  other 
facilities  and  services  to  the  public  have 
the  obligation  to  take  steps  to 
accommodate  customers  who  have 
disabilities,  though  these  obligations 
have  limits.  For  example,  places  of 
public  accommodation  under  Title  III  of 
the  ADA  are  required  to  make 

reasonable  modifications  in  policies, 
practices,  or  procedures,  when  the 
modifications  are  necessary  to  afford  goods, 
services,  fecilities,  privileges,  or 
accommodations  to  individuals  with 
disabilities,  imless  the  public 
accommodation  can  demonstrate  that  making 
the  modifications  would  fundamentally  alter 
the  nature  of  the  goods,  services,  facilities. 
privileges,  or  accommodations.  (28  CFR 
§  36.302.(a)) 

Under  the  ADA,  public 
accommodations  must  remove  barriers 
where  doing  so  is  "readily  achievable 
i.e.,  easily  accomplishable  and  able  to 
be  carried  out  without  much  difficulty 
or  expense"  (28  CFR  §  36.304(a)).  One 
option  open  to  a  public  accommodation 
is  making  its  services  available  through 
readily  achievable  ahemative  means 
where  barrier  removal  itself  is  not 
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readily  achievable  (28  CFR  §  36.305(a)). 
These  provisions  are  intended  to  be 
compatible  with  the  section  504 
standards,  which  requires  recipients  of 
Federal  funds  to  make  accommodations 
to  the  needs  of  individuals  with 
disabilities,  as  long  as  doing  so  does  not 
create  undue  financial  or  administrative 
burdens. 

The  Department  has  become  aware 
that  there  may  be  some 
misunderstanding  concerning  the 
applicability  of  these  basic 
nondiscrimination  principles  to  air 
carriers.  To  avoid  such 
misunderstanding,  the  Department  is 
proposing  to  add  language  to  the 
nondiscrimination  section  of  Part  382 
reciting  explicitly  the  existing  legal 
requirement  that  carriers  have  the  duty 
of  accommodating  disabilities  of 
passengers,  consistent  with  these 
principles,  even  where  a  specific 
accommodation  is  not  mandated 
elsewhere  in  the  regulation. 

Seating  Auignments  to  Accommodate 
Passengers'  Disabilities 

Background 

Section  382.37  of  the  existing  rule, 
concerning  seating  assignments, 
prohibits  carriers  from  excluding  a 
person  from  a  particular  seat  location  or 
requiring  a  person  to  sit  in  a  particular 
location,  on  the  basis  of  disability,  with 
certain  exceptions  (e.g.,  to  comply  with 
the  FAA's  exit  row  seating  rule).  The 
intent  of  this  provision  was  to  preclude 
carriers  from  limiting  a  passenger's 
choice  of  seats  on  the  basis  of  disability. 
The  issue  in  this  rulemaking  is  the  other 
side  of  this  coin:  should  carriers  be 
required  to  provide  a  particular  seat 
assignment  that  a  passenger  needs  to 
accommodate  a  disability? 

The  petitioner,  a  consiuner,  has  a 
disability  that  prevents  her  &t>m 
bending  one  of  her  legs.  She  requested 
that  the  ACAA  rule  be  modified  to 
require  airlines  to  seat  a  passenger  in  a 
location  requested  by  the  passenger 
(e.g..  a  bulkhead  seat)  when  sitting  in 
that  location  is  necessary  to  reasonably 
accommodate  the  passenger's  disability, 
even  if  this  requires  changing  the  seat 
assignment  of  another  passenger.  In 
addition  to  asking  for  comment  on  this 
petition,  the  1993  NPRM  also  requested 
comment  on  whether,  if  such  a 
requirement  were  added  to  the  rule, 
carriers  should  be  permitted  to  require 
advance  notice  for  this  accommodation. 

Comments 

There  was  strong  support  for  this 
petition  from  consumers.  About  50 
comments  from  passengers  and 
disability  groups  said  that  airlines 


should  accommodate  passengers  with 
disabilities  by  placing  them  in  a  seat 
that  facilitates  their  travel.  Examples 
cited  in  the  comments  included 
ensuring  that  passengers  with  mobility 
impairments  had  the  opportunity  to  sit 
in  a  a  row  with  a  movable  aisle  armrest, 
that  people  with  fused  legs  could  sit  in 
bulknead  seats,  that  personal  care 
attendants  could  sit  next  to  passengers 
whom  they  serve,  and  that  people  with 
guide  dogs  could  choose  either  a 
bulkhead  or  non-bulkhead  seat. 

One  commenter  suggested  that,  if  an 
appropriate  seat  in  coach  was  not 
available,  the  airline  should  offer  a  first- 
class  upgrade  if  it  would  facilitate  the 
passenger's  travel  and  there  was  a  seat 
available  in  first  class.  A  few 
commenters  suggested  that  it  would  be 
acceptable  for  an  airline  to  require 
passengers  requesting  a  seating 
accommodation  to  provide 
documentation  of  their  need  (e.g.,  a  note 
frt)m  their  doctor).  Four  disability 
community  commenters  opposed 
permitting  airlines  to  request  advance 
notice  for  providing  seating 
accommoaations.  Three  commenters 
suggested  that  seating  accommodations 
be  made  for  tall  people,  since  they  have 
trouble  being  comfortable  in  many 
airline  seats,  and  one  suggested  similar 
treatment  for  parents  traveling  with 
Infants. 

Carriers  and  their  associations 
generally  opposed  the  petition.  They 
had  several  objections.  Firet,  it  would  be 
difficult  to  determine  which  people 
deserved  priority  for  seating 
accommodations.  For  example,  if 
multiple  persons  arrived  for  a  flight  and 
asked  for  a  bulkhead  seat,  how  would 
carrier  personnel  decide  who  should  be 
selected  to  receive  the  desired  seat? 
Airline  personnel  should  not  have  to 
decide  who  is  the  most  deserving 
passenger.  Second,  it  would  be  unfair 
and  annoying  to  other  passengers  who 
were  askftd  to  move  to  make  room  for 
the  disabled  passengers.  Passengers 
typically  reserve  flights  on  a  first-come/ 
first-serve  basis,  and  often  seek  aisle  or 
bulkhead  seats  because  there  is  more 
space  there,  because  they  are  tall, 
because  they  have  infants  to  care  for, 
etc.  They  do  not  want  to  be  bumped 
from  the  seat  assignment  they  had 
called  in  advance  to  obtain.  Third, 
having  to  deal  with  seat  reassignments 
would  distract  flight  attendants  and 
other  personnel  from  other  pre-flight 
duties,  including  those  related  to  safety. 

One  commenter  pointed  out  that,  like 
other  passengers,  people  with 
disabilities  could  call  early  for  a  seat 
assignment  in  order  to  get  the 
accommodation  they  wanted.  This 
commenter  suggested  that  carriere 


should  not  have  to  do  more  than  hold 
back  one  or  two  seats  from  advance 
assignment,  and  then  only  until  24 
hours  before  departure.  Another 
commenter  suggested  that,  rather  than 
mandating  seating  accommodations, 
airlines  should  ask  for  volunteers  to 
move  from  seats,  perhaps  providing 
incentives  like  extra  frequent-flier  miles. 
One  commenter  thought  disabled 
passengere  present  a  risk  because  they 
clog  the  aisles.  The  commenter  believes 
that  such  passengers  should  be  kept  out 
of  aisle  seats  and  deplaned  last.  Another 
said  that  passengers  who  want  extra 
room  should  pay  for  it  or  find  another 
mode  of  transportation.  Three 
commenters  thought  that  passengers 
desiring  seating  accommodations 
should  have  to  provide  advance  notice, 
to  minimize  last-minute  seat  changes  for 
other  passengers. 

DOT  Response 

AS  noted  above,  carriers  have  an 
obligation  to  accommodate  the 
disabilities  of  passengers,  through 
means  such  as  altering  policies  and 
practices,  as  long  as  doing  so  does  not 
create  an  undue  financial  or 
administrative  burden  or  fundamentally 
alter  the  nature  of  the  service  provided. 
After  reviewing  the  comments  on  this 
petition,  the  Department  believes  that 
responding  to  requests  for  seat 
assignments  to  accommodate  the  needs 
of  an  individual  with  a  disability  comes 
well  within  the  scope  of  this  obligation. 

Many  people  witn  disabilities — 
particularly  those  with  mobility 
impairments — find  it  very  difficult  to 
travel  by  air  in  the  absence  of  seat 
assignments  that  facilitate  their  use  of 
the  aircraft.  Having  to  transfiar  over  a 
fixed  aisle  armrest,  when  moveable 
armrests  are  available  elsewhere  in  the 
cabin,  burdens  wheelchair  users.  Sitting 
in  a  middle  non-bulkhead  seat  may 
make  it  unfeasible  for  someone  with  a 
fused  leg  to  travel.  Sitting  apart  fit>m  a 
personal  care  attendant  may  make  it 
impossible  for  a  person  with  severe 
mc^ility  imf>airment  to  eat  or  to  receive 
other  needed  assistance  during  the 
flight.  Seating  accommodations  that 
permit  an  individual  who  travels  with  a 
service  animal  to  sit  with  the  animal 
may  also  be  necessary. 

"The  proposal  would  apply  only  to 
requests  in  these  four  categories.  The 
Department  does  not  believe  it  would  be 
relevant  to  apply  the  provision  to 
persons  with  other  disabilities  (e.g., 
vision  or  hearing  impairments,  less 
severe  mobility  impairments).  However, 
we  seek  comments  on  whether  there  are 
additional  situations  in  which  seating 
accommodations  should  be  provided.  In 
addition,  we  seek  comment  on  whether 
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it  is  necessary  or  appropriate  for  persons 
seeking  these  seating  acconunodations 
to  provide  any  documentation  to  the 
carrier. 

To  accommodate  these  needs  of 
individuals  with  disabilities  would  not 
appear  to  impose  significant  financial  or 
administrative  burdens  on  carriers,  or 
fundamentally  alter  the  nature  of  the 
service  they  provide  to  passengers. 
What  appears  to  be  needed  is  a  limited 
modification  of  existing  administrative 
policies.  There  could  be  some 
inconvenience  to  other  passengers,  but 
when  a  carrier  is  implementing  a 
nondiscrimination  statute  like  the 
ACAA,  accommodating  the  needs  of 
passengers  with  disabilities  outweighs 
this  inconvenience. 

Under  the  proposal,  a  passenger 
seeking  seating  accommodations  would 
call  the  airline  at  least  48  hours  before 
the  scheduled  departure  of  the  flight 
(sBo  discussion  of  advance  notice 
below).  If  the  airline  had  any  seats  that 
would  provide  the  accommodation  that 
had  not  yet  been  assigned  to  another 
passenger,  it  would  assign  such  a  seat  to 
the  requester.  This  includes  situations 
in  which  there  are  unassigned  seats  that 
have  not  been  made  available  for 
assignment  to  the  general  passenger 
population  (e.g.,  seats  that  are  not 
assigned  until  a  ^ort  time  before  the 
flight  or  that  are  held  for  frequent  fliers). 
If,  however,  all  seats  in  which  the 
needed  accommodation  could  be 
provided  to  the  requester  have  been 
assigned  to  other  passengers,  the  airline 
would  change  the  seat  assigimient  of 
another  passenger.  In  no  case,  however, 
would  another  passenger  be  bumped  off 
the  flight  to  accommodate  the  seating 
requests  of  an  individual  with  a 
disability. 

Part  382  already  contains  a  number  of 
accommodations  for  disabled 
passengers  for  which  carriers  may 
request  advance  notification  (see  14  CFR 
§  382.33(b)).  The  purpose  of  this 
provision  is  to  give  carriers  time  to 
prepare  to  provide  the  accommodations. 
While  the  Department  is  aware  that 
consiuners  with  disabilities  have 
opposed  provisions  of  this  kind,  we 
believe  that  they  strike  a  fair  balance 
between  the  needs  of  passengers  to 
receive  accommodations  and  the  needs 
of  carriers  to  do  the  work  of  providing 
them.  Therefore,  in  addition  to  requiring 
seating  accommodations,  we  propose  to 
add  a  48  hoiu^'  advance  notice 
provision. 

We  would  point  out  that,  for  all 
accommodations  to  which  the  advance 
notice  provisions  apply,  a  carrier  is 
required  to  provide  the  accommodation 
even  when  the  passenger  does  not 
provide  advance  notice,  if  the  carrier 


can  do  so  by  making  a  reasonable  effort 
that  will  not  delay  the  flight  (see  14  CFR 
§  382.33(c)).  In  the  case  of  seating 
accommodations,  this  should  prove 
possible  to  do  in  most  instances,  since 
all  that  may  be  involved  is  a  quick 
request  by  carrier  personnel  to  another 
passenger  to  switdi  seats  to 
accommodate  the  situation  of  a  disabled 
passenger.  While,  in  a  case  where 
advance  notice  had  not  been  provided, 
the  airline  would  not  be  mandated  to 
change  another  passenger's  seating 
assignment,  the  carrier  would  be 
obligated  to  make  the  request,  and 
could,  as  comments  suggested,  provide 
incentives  to  persons  who  agreed  to  a 
seat  assignment  change. 

The  Department  does  not  believe  that 
implementing  this  proposed 
requirement  would  place  carriers  in  the 
position  of  determining  who  was  the 
most  deserving  occupant  of  a  given  seat. 
Airlines  could,  imder  the  proposal, 
operate  in  a  "first-come/first-served" 
manner.  That  is,  if  a  passenger  with  a 
disability  for  which  sitting  in  a 
bulkhead  seat  would  be  an 
accommodation  (e.g.,  an  individual  with 
a  fused  leg,  a  passenger  traveling  with 
a  service  dog)  makes  a  request  to  sit  in 
that  seat,  another  passenger 
subsequently  requesting  that  seat  as  an 
accommodation  to  a  disability  could  be 
told  that  the  seat  was  imavailable.  The 
airline  would  find  a  different  seat  to 
accommodate  the  second  passenger  to 
the  extent  feasible. 

A  few  things  that  this  NPRM  does  not 
propose  to  require  in  this  provision 
should  be  noted.  The  proposal  would 
not  require  airlines  that  do  not  pre- 
assign  seats  to  passengere  to  begin  doing 
so.  'These  airlines  allow  passengers 
needing  various  kinds  of 
accommodations  to  preboard. 
Permitting  passengers  who  need 
particular  Idnds  of  seating 
accommodations  to  preboard  would 
satisfy  the  intent  of  this  provision.  It 
might  be  necessary,  however,  for  the 
carrier  to  request  or  direct  that  some 
preboarded  passengers  move  to 
accommodate  a  passenger  with  a 
disability  who  needed  a  particular  seat 
location  as  an  accommodation.  The 
IDepartment  seeks  comment  on  whether 
any  specific  regulatory  provisions  are 
needed  to  handle  this  situation. 

Nor  would  this  proposal  require  the 
airline  to  provide  upgrades  to  first  class 
for  coach  passengers  or  provide  more 
than  one  seat  to  an  individual.  In  this 
context,  we  note  that  the  Department 
has  received  occasional  inquiries 
concerning  passengers  who  are  very 
obese.  It  may  be  necessary  for  some 
such  passengers  to  occupy  the  space  of 
two  seats.  The  Department  has  been 


asked  whether  it  is  consistent  with  the 
ACAA  for  carriers  to  charge  for  two 
seats  in  this  situation.  We  have  replied 
that,  if  an  individual  is  actually  using 
two  seats,  it  is  not  discriminatory  for  the 
airline  to  charge  the  individual  for  two 
seats.  The  Department  seeks  comments 
on  whether  this  approach  should  be 
changed.  Should  there  be  circumstances 
in  which  such  a  passenger  should  be 
accommodated  without  being  charged 
for  more  than  one  seat? 

Handling  of  Collapsible  Electric 
Wheelchairs 

Background 

The  Department  received  a  petition 
from  Mr.  Ralph  Black,  an  attorney 
representing  a  consumer  who  uses  a 
collapsible  electric  wheelchair,  powered 
by  a  non-spillable  battery.  The 
consumer  has  encountered  difficulty 
with  airlines  that,  in  her  view,  treat  the 
wheelchair  as  it  were  a  non-collapsible 
wheelchair  powered  by  a  spillable 
battery.  The  petition  set  forth  a  rationale 
for  changing  the  ACAA  rule  and 
suggested  revisions  to  the  rule's 
language. 

Comments 

Disability  commenters  generally 
supported  this  pwUtion.  A  few  expressed 
the  concern  that  airlines  may  damage 
wheelchairs,  either  by  dropping  them 
when  being  located  into  the  luggage 
compartment  or  when  disassembling  or 
reassembling  them.  (Two  carriers 
suggested,  in  response  to  this  latter 
problem,  that  wheelchair  manufacturers 
or  passengers  be  required  to  provide 
written  instructions  for  disassembly  and 
reassembly.) 

Air  carrier  comments  focused  on  the 
battery-related  portions  of  the  petition. 
They  reiterated  a  long-standing  industry 
concern  that  passengers  are  not  reliable 
sources  of  information  about  whether  a 
battery  is  spillable  or  non-spillable. 
Rehance  on  passenger-representations, 
they  said,  could  lead  to  safety  problems. 
Some  carrier  comments  suggested  that 
FAA  certify  or  label  which  batteries  are 
non-spillable  or  that  carriers  be  able  to 
rely  on  their  own  list  of  approved  non- 
spillable  batteries. 

DOT  Response 

The  Department  has  decided  to 
partially  grant  this  petition  for 
rulemaking.  We  believe  it  is  useful  to 
clarify  that  collapsible  electric 
wheelchairs,  like  folding  manual 
wheelchairs,  can  be  carried  in  the  cabin 
if  they  can  be  transported  in  appropriate 
storage  locations,  such  as  in  closets  or 
overhead  compartments,  or  imder  seats. 
Indeed,  conunenters  appeared  to  have 
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no  objections  to  this  idea.  The' 
De[)ajrtnient  has  interpreted  its  existing 
rule  consistent  with  this  idea. 
Consequently,  we  are  proposing  to 
adopt  the  petitioner's  proposed 
amendment  to  §  382.41(g)(2),  as  well  as 
adding  clarifications  to  §  382.41(e) 
concerning  in-cabin  storage. 

However,  the  issue  of  distinguishing 
spillable  from  non-spillable  batteries 
continues  to  be  complex,  and  it 
continues  to  be  discussed  among  the 
Department  and  representatives  of  the 
industry  and  disability  community.  We 
believe  that  is  premature  to  propose 
further  rulemaking  on  the  subject  of 
handling  batteries  at  this  time.  We  also 
believe  that  the  existing,  permissive 
provision  concerning  written 
instructions  for  disassembly  and 
reassembly  is  adequate.  We  do  not  see 
in  the  comments  an  adequate  basis  for 
making  the  provision  of  such 
instructions  mandatory. 

Additional  Provisioiu  fbr  Passengers 
With  Hearing  Impairments 

The  E)epartment  has  received  some 
suggestions  for  additional  rulemaking  . 
concerning  accommodations  for  persons 
with  hearing  impairments.  These 
include  captioning  of  video  material 
(e.g.,  movies  and  other  entertainment 
Faatures)  shown  on  the  aircraft,  and 
making  telecommunications  devices  for 
the  deaf  lluDs)  available  where  air 
phone  service  is  provided  to  other 
passengers.  Part  382  requires  captioning 
of  safety  videos,  but  not  other  videos 
shown  on  flights.  Another  suggestion 
was  for  providing  assistive  listening 
technology  for  public  address 
announcements  in  the  aircraft.  The 
Department  has  also  received 
suggestions  for  electronic  message  and/ 
or  assistive  listening  technology  in  gate 
areas,  to  ensure  that  hearing-impaired 
passengers  would  receive  information 
about  flight  departures  and  arrivals, 
boarding  announcements,  etc.  The 
Department  seeks  conunent  on  the  need 
for  such  accommodations,  as  well  as 
their  technical  feasibility  and  cost. 

Petitions  Concerning  an  Accessible  Path 
Through  Airports  for  Persons  With 
Severe  Respiratory  Disabilities 

The  Department  is  seeking  comment 
on  petitions  from  individuals  with 
respiratory  disabilities  for  a  requirement 
for  an  accessible  path  through  airports. 
Petitions  on  this  subject  have  been 
received  &om  Dr.  Dwain  Eckberg,  a 
physician  and  medical  school  faculty 
member  from  Richmond,  Virginia,  and 
Dr.  Judith  Plotkin,  a  Maryland  resident. 
Both  individuals  suggested  that  the 
Department  add  regulatory  provisions  to 


protect  such  individuals  from  exposure 
to  tobacco  smoke. 

The  petitions  make  the  point  that 
some  individuals  have  respiratory 
conditions  that  can  create  significant 
health  problems  for  them  if  they  are 
exposed  to  tobacco  smoke.  If  such  an 
individual  must,  in  order  to  get  from  the 
entrance  of  an  airport  to  an  aircraft,  pass 
through  areas  in  which  he  or  she  is 
exposed  to  smoke,  he  or  she  may  suffer 
these  health  problems,  require  oxygen 
that  is  not  immediately  available,  or 
require  emergency  medical  treatment. 
Exposure  to  smoke,  then,  acts  as  a 
significant  barrier  for  such  individuals 
to  the  use  of  the  air  travel  system. 

If  granted,  these  petitions  would  lead 
to  a  proposal  that  carriers  and  airports 
carrier  ensure  that  an  individual  with  a 
severe  respiratory  disability  that  is 
triggered  by  exposure  to  tobacco  smoke 
have  available  a  path  of  access  from  the 
terminal  entrance  to  the  aircraft  free 
from  exposiue  to  tobacco  smoke.  As 
with  other  airport  terminal  accessibility 
issues,  amendments  to  both  the  ACAA 
and  section  504  rules  would  be  needed 
as  part  of  such  a  proposal.  The  air 
carrier  and  airport  would  be  expected  to 
work  together  to  meet  an  obligation  to 
provide  such  passengers  with  a  means 
of  getting  to  an  aircraft  that  does  not 
expose  them  to  significant  adverse 
health  effects. 

We  anticipate  that  any  proposal 
resulting  from  this  petition  would  not 
specify  or  limit  the  means  to  be  used.  A 
smoke-free  path  through  the  airport, 
transportation  from  the  gate  to  the 
tarmac  that  does  not  go  through  a 
terminal  in  which  smoke  is  present,  an 
enclosed  cart  that  took  the  passenger 
through  the  airport  without  exposure  to 
smoke  that  was  present,  etc.  might  all  be 
possibilities. 

The  Department  would  not  intend,  if 
it  granted  these  petitions,  to  propose  to 
ban  all  smoking  in  terminals.  Regulating 
smoking  in  public  places  is  traditionally 
a  state  or  local  matter,  and  the 
Department  would  not  attempt  to  pre- 
empt state  or  local  decisionmaking. 

The  Department  seeks  comment  on 
whether  we  should  propose  a  provision 
of  the  kind  requested  by  the  petitioners. 
We  seek  comments  on  the  extent  to 
which  such  a  provision  is  needed  and 
on  cost  and  feasibility  considerations 
that  should  be  taken  into  account. 

The  Department  is  also  aware  of 
people  with  environmental  sensitivities 
to  a  wide  variety  of  common  substances 
(e.g.,  cleaning  agents,  perfumes).  In 
some  cases,  these  sensitivities  may  be 
severe.  In  addition  to  seeking  comment 
on  whether  to  proceed  with  a  proposal 
based  on  the  petitions,  the  Department 
seeks  comment  on  whether  it  would  be 


desirable  and  feasible  to  have  similar 
provisions  for  people  with  severe 
enviroiunental  sensitivities. 

Regulatory  Analyses  and  Notice* 

This  NPRM  does  not  propose  a 
significant  rule  under  Executive  Order 
12866  or  a  significant  rule  under  the 
Department's  Regulatory  Policies  and 
Procedures.  The  Department  certifies 
that  this  rule,  if  adopted,  would  not 
have  a  significant  economic  e%ct  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  statement  is  that  the 
modifications  to  airline  practices  and 
procedures  involved  if  the  rules  are 
made  final  would  involve  little 
additional  cost  to  carriers  or  airports. 

The  Department  has  determined  that 
there  would  not  be  sufficient  Federalism 
impacts  to  warrant  the  preparation  of  a 
Federalism  Assessment.  As  it 
implements  a  nondiscrimination  statute, 
this  rule  is  not  subject  to  scrutiny  under 
the  Unfunded  Mandates  Act. 

List  of  Subiects  in  14  CFR  Part  382 

Aviation,  Handicapped. 

Issued  this  8tb  Day  of  October,  1996,  at 
Washington.  D.Q 

Federioo  Pena, 

Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  14  CFR  Part  382  as  follows: 

1.  The  authority  citation  for  14  CFR 
Part  382  would  continue  to  read  as 
follows: 

Aotfaoiily:  49  U.S.C  41702, 47105,  and 
41712. 

2.  In  §  382.7,  a  new  paragraph  (c) 
would  be  added  to  read  as  follows: 

1382.7    Qeneral  prohibition  of 
discrimination. 


(c)  In  carrying  out  their 
nondiscrimination  obligations  under 
this  part,  carriers  shall,  in  addition  to 
meeting  the  specific  requirements  of 
this  part,  provide  accommodations  to 
passengers  with  disabilities  and  remove 
barriers  tp  the  use  of  facilities  and 
aircraft  by  such  passengers.  In  meeting 
this  obligation,  carriers  shall  apply  the 
standards  of  section  504  of  the 
RehabiUtation  Act  of  1974,  as  amended, 
and  Title  III  of  the  Americans  with 
Disabilities  Act. 

3.  In  §  382.33(b),  the  "and"  at  the  end 
of  paragraph  (b)(7)  is  proposed  to  be 
removed,  a  semicolon  and  the  word 
"and"  are  proposed  to  be  substituted  for 
the  period  at  the  end  of  paragraph  (b)(8). 
and  a  new  paragraph  (b)(9)  is  proposed 
to  be  added,  to  read  as  follows: 
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f382J3   Advance  nottoe  requirMnenta. 

•  •        •        •        • 

(b)*  •  • 

(9)  Designation  of  a  particular  seat  as 
an  accommodation  to  a  passenger's 
disability. 

•  •        *        *        • 

4.  In  §  382.37.  a  new  paragraph  (d)  is 
proposed  to  be  added  to  read  as  follows: 

1 382.37    Seat  assignments. 

•  *        *        •        • 

(d)  On  request  of  a  passenger  with  a 
disability  designated  in  paragraph  (d)(1) 
of  this  section  for  a  particular  seat 
assignment  needed  to  accommodate  the 
disability,  the  carrier  shall  provide  the 
seat  assignment  to  the  passenger. 

(1)  Requests  for  seating 
accommodations  required  to  be 
accommodated  under  this  paragraph 
include  a  request  by  a  wheelchair  user 
for  a  seat  in  a  row  with  a  moveable 
armrest,  a  request  by  a  {Mrson  traveling 
with  a  personal  care  attendant  whose 
services  will  be  needed  on  the  flight  to 
sit  next  to  the  personal  care  attendant, 
a  request  by  an  individual  traveling 
with  a  service  animal  for  a  bulkhead  or 
non-bulkhead  seat,  or  a  request  by  an 
individual  with  a  fused  or  immobile  leg 
for  a  bulkhead  seat  or  other  seat  that 
provides  greater  legroom  than  other    . 
seats. 

(2)  In  responding  to  requests  from 
passengers  for  seat  assignments  to 
accommodate  a  disability,  carriers  shall 
comply  with  FAA  safety  rules, 
including  those  pertaining  to  exit  row 
seating  (see  14  CFR  121.585  and  14  CFR 
135.129). 

(3)  When  a  person  makes  a  request  for 
a  seating  accommodation  covered  by 
paragraph  (d)(1)  of  this  section,  the 
carrier  shall  assign  the  person  a  seat 
providing  the  requested  accommodation 
if  it  has  not  already  been  assigned,  even 
if  the  seat  is  not  available  for  assigiunent 
to  other  passengers  at  the  time. 

(4)  When  a  person  makes  a  request  for 
a  seating  accommodation  covered  by 
paragraph  (d)(1)  of  this  section,  and  all 
seats  providing  the  requested 
accommodation  have  already  been 
assigned  to  other  passengers,  the  carrier 
shall  change  the  seat  assignment  of 
other  passengers  as  needed  to  provide 
the  accommodation. 

(5)  The  carrier  is  not  required  to 
provide  the  accommodations  in 
paragraphs  (d)  (4)  and  (5)  in  response  to 
a  request  made  less  than  48  hours  before 
the  scheduled  departure  time  of  the 
flight. 

(6)  If  an  individual  making  the  request 
does  not  make  it  48  hours  before  the 
scheduled  departiue  time  of  the  flight, 
the  carrier  shall  attempt  to  meet  the 
request  by  asking  other  passengers  to 


move  to  a  difCBrmt  seat  location  to 
accommodate  the  individual.  No  other 
passenger  shall  be  required  to  change 
assigned  seats,  however. 

(7)  If  the  carrier  has  already  assigned 
a  seat  to  an  individual  with  a  disability 
in  response  to  a  request  covered  by  this 
paragraph,  the  carrier  shall  not  reassign 
that  individual  to  another  seat  in 
respcmse  to  a  subsequent  request  from 
another  individual  with  a  disability 
without  the  first  individual's  consent. 

(8)  In  no  case  shall  any  passenger  be 
removed  from  a  flight  or  denied 
transportation  in  order  to  accommodate 
an  individual  with  a  disability  under 
this  paragraph. 

5.  In  §  382.41,  paragraphs  (e)(2)  and 
(g)(2)  are  proposed  to  be  revised  to  read 
as  follows: 

S  382.41    Stowage  of  personal  equipment 

(e)  *  *  * 

(2)  In  an  aircraft  in  which  a  closet  or 
other  approved  stowage  area  is  provided 
in  the  cabin  for  passengers'  carry-on 
items,  of  a  size  that  vtrill  accommodate 
a  folding,  collapsible,  or  break-down 
wheelchair,  the  carrier  shall  designate 
priority  stowage  space,  as  described  in 
paragraph  (e)(2)(ii)  of  this  section  for  at 
least  one  such  wheelchair  in  that  area. 

(ii)  An  individual  with  a  disability 
who  takes  advantage  of  a  carrier  offer  of 
the  opportunity  to  preboard  the  aircraft 
may  stow  his  or  her  wheelchair  in  this 
area,  with  priority  over  the  carry-on 
items  brought  onto  the  aircraft  by  other 
passengers  enplaning  at  the  same 
airport.  An  individual  with  a  disability 
who  does  not  take  advantage  of  a  carrier 
offer  of  the  opportunity  to  preboard  may 
use  the  area  to  stow  his  or  her 
wheelchair  on  a  first-come,  first-served 
basis  along  with  all  other  passengers 
seeking  to  stow  carry-on  items  in  the 
area. 

(g)  *  •   * 

(2)  Whenever  feasible,  the  carrier 
shall  transport  electric-powered 
wheelchairs  secured  in  an  upright 
position,  so  that  batteries  need  not  be 
separated  from  the  wheelchair  in  order 
to  comply  with  DOT  hazardous 
materials  rules.  However,  when  an 
electric-powered  wheelchair  is 
designated  to  fold  or  collapse,  the 
passenger  may  request  that  the  batteries 
be  removed  and  the  wheelchair  be 
folded.  The  carrier  shall,  in  any  case, 
take  those  actions  (and  only  those 
actions)  required  by  DOT  hazardous 
materials  regulations  with  respect  to  the 
transportation  of  batteries  by  air. 
*        •        •        *        • 

(FR  Doc.  96-27192  Filed  10-31-96:  8:45  am] 
BIUJNO  COOC  4S10-«1-M 


SECURITIES  AND  EXCHANGE 
COMM8SION 

17  CFR  Part  300 

[HiliaiB  No.  8IPA-160;  FMa  No. 
1] 

Rulaa  of  th«  SacurWaa  Invastor 
ProtactkMi  Corporatton 

AGENCY:  Securities  and  Exchange 

Conunission. 

ACTION:  Proposed  rule  change. 

SUMMARY:  The  Securities  Investor 
Protection  Corporation  ("SIPC")  filed  a 
proposed  rule  change  with  the 
Seciuities  and  Exchange  Commission 
("Commission").  The  proposed  rule 
change  amends  SIPC  Rules  300  *  and 
301,2  which  relate  to  the  closeout  and 
completion  of  contracts  for  the  purchase 
or  sale  of  securities  made  by  debtors  in 
liquidation  under  the  Securities  Investor 
Protection  Act  of  1970  ("SIPA").  The 
Commission  is  publishing  the  proposed 
rule  change  for  public  comment  Within 
thirty-five  days  of  publication  of  notice, 
the  Conunission  must  (absent  an 
extension)  by  order  approve  the 
proposed  rule  change  or  institute 
disapproval  proceedings.  Because  SIPC 
rules  have  the  force  and  effect  as  if 
promulgated  by  the  Commission,  those 
rules  are  published  in  Title  17  of  the 
Code  of  Federal  Regulations.^ 
DATES:  Comments  are  to  be  received  on 
or  before  November  22, 1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  data,  views, 
and  arguments  concerning  the 
foregoing.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington  D.C.  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  fbr 
inspection  and  copying  at  the  principal 


>  17  CFR  300JOO  (1996).  Rule  300  MU  out  the 
definitions  of  certain  terms  used  in  SIFCs  rules. 

'  17  CFR  300.301  (1996).  Rule  301  governs 
contracts  to  be  closed  out  or  completed  in  ■ 
liquidation. 

'  17  CFR  300.100-300.503  (1996). 
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oEBoe  of  SIPC  All  submiMioiu  thould 
refer  to  file  number  SIPC-96-1. 
Cdhiments  also  may  be  submitted 
electronically  at  the  following  E-^4ail 
address:  rule-commentsQeec.gov.  All 
comment  letters  should  refer  to  file 
number  SIPC-06-1.  This  rule  number 
should  be  included  on  the  subfect  line 
if  E-mail  is  used.  Electronically 
submitted  comment  letters  wriU  be 
posted  on  the  Commission's  Internet 
web  site  (http://www.sec.gov). 
FOR  FURTHER  MfORMATION  OONTACT: 
Michael  A.  Macchiaroli,  Associate 
Director,  202/942-0131.  Peter  R. 
Geraghty.  Assistant  Director.  202/942- 
0177.  or  Louis  A.  Randazzo.  Special 
Coimsel.  202/942-0191.  Division  of 
Market  Regulation.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.  Washington.  DC  20549. 
aUPPimeNTARY  mrjrmatioN:  Pursuant 
to  Section  3(e)(2)(A)  of  SIPA*  notice  is 
hereby  given  that  SIPC  filed  with  the 
Securities  and  Exchange  Commission  on 
October  10, 1996.  the  proposed  rule 
change  as  described  in  Item  I  below, 
which  item  has  been  prepared  primarily 
by  SIPC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
propoeed  rule  change  firom  interested 
persons. 

I.  SlPCa  Statament  of  the  Pnipoae  of. 
and  SUtntory  Basis  for,  the  Propoeed 
Rufe  Change 

In  its  filing  with  the  Commission, 
SIPC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propoeed  rule  change  and  discussed  any 
comments  it  received  on  the  propoeed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
above.  SIPC  has  prepared  the  following 
•ummary  of  the  purpose  of  and  statutory 
basis  for  the  proposed  rule  chapge.' 

Section  8(e)  or  SIPA  requires  SIPC  to 
adopt  rules  with  respect  to  the  cloeeout 
of  contracts  with  a  debtor  for  the 
purchase  or  sale  of  securities  in  the 
ordinary  course  of  its  business.*  The 
purpose  of  the  proposed  rule  change  is 
to  amend  SIPC's  Series  300  Rules, 
which  address  the  closeout  or 
completion  of  contracts  for  the  purchase 
or  sale  of  securities  made  by  debtors  in 
a  liquidation  under  SIPA  with  other 
t»t>kers  or  dealers,  to  be  consistent  with 
Commission  Rule  1Sc6-l.'  Rule  15c6-l, 
which  became  effective  in  June  of 
1995."  establishes  three  business  days  as 


the  standard  settlement  timeframe  for 
moat  securities  tnnaactians.*  The 
adoptioD  of  a  three  business  day 
settlement  timefiame  afibcted  SIPC 
Rules  300  and  301,  vrhich  currently 
refer  to  a  five  business  day  settlement 
timeframe.  10  Because  Rule  15c6-l  does 
not  afiisct  SIPC  Rules  302  through  307. 
SIPC  does  not  propose  to  amendthese 
rules.  The  propoeed  rule  change  also 
makes  a  technical  aurecdon  to  cooform 
a  statutory  dtatlon  in  Rule  300  to  the 
correct  section  SIPA." 

n.  Date  of  EfbctivoMae  of  the  Piuyoeed 
Rule  Cliange  and  Timing  for 
Connnisaian  Actioa 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period 
(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  SIPC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  propoeed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  propoeed  rule  change 
should  be  disapproved. 

To  allow  public  access  to  SIPC's  rules. 
SDPC  ndes  that  are  approved  by  the 
Commissicm  are  published  under  Part 
300  of  17  CFR  Chapter  n. 

m.  SUtutory  Analysis 

Pursuant  to  SIPA  and  particularly 
Section  3(e)."  SIPC  propoees  to  amend 
300.300  and  300.301  of  Title  17  of  the 


•  IS  U.S.C  78ccc(6M2XA)  (1905). 

'The Commiaaion  baa  modiflad  tb*  lanipiifia  In 
thiaaactkn. 

•  IS  U.S.C  rSccciSXe)  (199S). 

'i7ani24o.isce-i  (toss). 

•  Sov  SacuriUaa  Exchanga  Ad  Ralaaae  No.  33023 
(Oclobar  6.  1W3).  sa  PR  S2S91  (Octobar  13. 1083). 


•Spadficdly.  RuU  t9G»-l  providM,  i 
thinga.  that  a  brakar-daalar  afaoll  not  •Had  or  aotar 
Into  a  cootmcl  for  tha  purrhaaa  or  aala  oi»  aacurity 
that  pnvUm  far  paymant  of  fiinda  and  dalhrwjr  of 
•acuritlM  laiar  than  tha  third  boainaaa  day  aftw  tha 
data  of  tha  contract  iinlaaa  otbarwiaa  acpraaaly 
agraad  to  by  tha  pattiaa  at  tha  tiiBa  of  tha 
tnnaactioa.  Prior  to  tha  atbctiTa  data  of  Rula  ISoS- 
1.  tha  aattlamant  cycia  far  aacuritiaa  tranaadiaaa 
waa  fiva  buaioaaa  day*.  Sa*  galaaaa  No.  33023. 
(upitiDotaS. 

'»In  ortlar  to  raooain  oooaiataat  with  tiia 
Commiaaioa'a  thraa  buaioaaa  day  aattlamaot 
timaframa.  SIPC  piopuaaa  to  amaad  tha  tann  "opao 
contractual  coaiBiitmant"  ia  Rnk  300(c)  by 
rapUcini  tha  rahranca  to  fi*a  buiinaaa  day*  with 
thraa  buainaaa  day*.  Spadtlcally.  Rula  300(c)  ia 
propoaad  to  ba  amandad.  in  part,  to  prorida  that  tha 
tatm  "opan  oootractiul  commitinaot"  maana  a 
hilad  to  racaiva  or  a  hilad  to  daUvar  which  iMd  a 
Mttlemant  data  prior  to  tha  Bliag  data  and  tha 
raapactiva  oblifatioaa  of  tha  partiaa  tanainad 
oumanding  on  tlia  tlUng  data  or  had  a  aanlamaol 
data  which  occur*  on  or  witliln  thraa  hutlnaaa  daya 
•ubaaquant  to  tha  fillip  data.  In  addition.  SIPC 
pcopoaaa  to  amaad  Rula  301  by  rapladnc  tha 
raiwancaa  to  Rva  buainaaa  day*  with  thraa  buainaaa 
day*. 

"  SIPC  piopuaaa  to  amand  Rula  300(a)  by 
rapladng  tha  rafaranca  to  aaction  ia(S)  of  SIPA  with 
taction  1X7)  of  SIPA. 

"U.S.C  TBcoctSNa)  (199S). 


Code  of  Federal  Regulations  in  the 
manner  set  forth  below. 

IV.  List  of  Sobfeds  in  17  CR  Fait  900 

Broken,  Securities,  Securities 
Investor  Protection  Corporation. 

In  accordanoe  with  the  fcnegoing. 
ntle  17.  Chapter  U  of  the  Code  of 
Federal  Regulations  is  propoeed  to  be 
amended  as  follows: 

PART  300-IUII.E8  OF  THE 
SECURTTIES  INVESTOR  PROTECTION 
CORPORATION 

1.  The  authority  citation  for  part  300 
continues  to  read  aa  follows: 

AiiAsfity.  Section  3, 84  Stat  1038.  ss 
amended;  IS  U.S.C  TBocc 

2.  Section  300.300  is  pn^>osed  to  be 
amended  by  removing  the  reference  to 
"section  16(8)"  and  adding  "section 
16(7)"  in  paragraph  (a),  and  removing 
the  reference  to  "five  business  days" 
and  adding  "three  business  days"  in 
paragr^h  (c). 

IMUOI    [Ainandod] 

3.  Section  300.301  is  proposed  to  be 
amended  by  removing  toe  references  to 
"five  business  days"  and  adding  "three 
business  days"  in  paragraphs  (a)(2)(i) 
and  (a)(2)(ii). 

For  the  Cotnmiasion  by  the  Division  of 
Market  RsgulatioQ.  pursuant  to  delagatsd 
authority.  >* 

Dated-  Octobar  25. 1998. 
Margvot  H.  McFarlaad. 
Osputy  SaoeCary. 
(FR  Doc.  96-28007  PUmI  10-31-96;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

MN2900-AE64 

ClvlNon  HeoHh  ond  Modteoi  ProQfMn  of 
the  DopoftiMnt  of  VoImww  AfMro 
(CHAMPVA) 

AGENCY:  Department  of  Veterans  Alhirs. 
action:  Proposed  rule. 


r:  "niis  document  proposes  to 
amend  regidations  concerning  medical 
care  for  survivors  and  droen^nts  of 
certain  veterans,  hereinafter  refiarred  to 
as  the  Qvllian  Health  and  Medical 
Program  of  the  Department  of  Veterans 
AOsirs  (CHAMPVA).  These  propoeed 
regulations  would  establish  iMsic 
policies  and  procedures  governing  the 


"  17  CFR  »n.30-3(f)(3)  (ISSft). 
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administration  of  the  CHAMPVA 
program,  including  CHAMPVA  claims 
processing  procedures  and  a  description 
of  benefits  and  services. 
DATES:  Comments  must  be  received  on 
or  before  December  31, 1996. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D). 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AE64."  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Schmetzer,  Health 
Administration  Center  (formerly 
CHAMPVA  Center),  P.O.  Box  65023, 
Denver,  CO  80206-5023,  at  (303)  331- 
7552.  (This  is  not  a  toll-free  number). 
SUPPI.EMENTARY  INFORMATION:  The 
provisions  of  38  U.S.C.  1713  authorize 
VA  to  provide  medical  care  to  the 
dependents  and  survivors  of  certain 
veterans  "in  the  same  or  similar  manner 
and  sub)ect  to  the  same  or  similar 
limitations"  as  medical  care  is  furnished 
by  the  Department  of  Defense  (DoD)  to 
certain  dependents  and  survivors  of 
active  duty  and  retired  members  of  the 
Armed  Fort»s  imder  10  United  States 
Code,  Chapter  55,  Gvilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (CHAMPUS).  This  document 
proposes  to  amend  VA  regulations  to 
include  CHAMPVA  claims  processing 
procediu«s. 

It  is  also  noted  that  during  the  past 
several  years  VA  has  made  changes  with 
respect  to  CHAMPVA  claims  pnx^ssing 
services.  Previously,  VA  had  an 
agreement  with  DoD  to  contract  with 
commercial  claims  processors  (fiscal 
intermediaries)  for  die  processing  of  VA 
claims.  However,  in  an  effort  to  both 
contain  costs  and  to  improve  services  to 
the  beneficiaries,  VA  now  conducts  its 
own  claims  processing  services  and  has 
consolidated  the  operations  in  Denver, 
Colorado. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §  601-612. 
These  amendments  would  not  cause 
significant  economic  impact  on  health 
care  providers,  suppliers,  or  entities 
since  only  a  small  portion  of  their 
business  concerns  CHAMPVA 


beneficiaries.  The  proposed  rule  would 
mostly  impact  individuals  who  are  VA 
beneficiaries.  Pursuant  to  5  U.S.C 
605(b),  these  amendments  are  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  M.0O9, 
64.010, 64.011. 

Lists  of  Subjects  in  38  CFR  Part  17 

Alcoholism,  Claims,  Dental  services, 
Drug  abuse.  Foreign  relations. 
Government  contracts,  Grant  programs- 
Health,  Health  care.  Health  facilities. 
Health  professions.  Medical  devices, 
Medical  research,  Mental  health 
programs.  Nursing  home  care, 
Philippines,  Veterans. 

Approved 
Jesse  Brown, 

Secretary  of  Vetemns  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  proposed  to 
be  amended  as  set  forth  below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C  501. 1721,  unless 
otherwise  noted. 

2.  Section  17.84  is  removed. 

3.  A  new  center  heading  consisting  of 
§§  17.270-17.278  is  added  to  read  as 
follows: 

Civilian  Health  and  Medical  Program  of 
the  Department  of  Veterans  AfiEairs 
(CHAMPVA)— Medical  Care  fbr 
Survivors  and  Dependents  of  Certain 
Veterans 

17.270  C^neral  Provisions 

17.271  Eligibility 

17.272  Beneflt  Limitations/Exclusions 

17.273  Preauthorization 

17.274  Cost  Sharing 

17.275  Claim  Filing  Deadline 

17.276  Appeal/Review  Process 

17.277  Third  Party  Liability /Medical  Care 
Ck>st  Recovery 

17.278  Confidentiality  of  Records 

S  17.270   Qeneral  Provisiona. 

(a)  CHAMPVA  is  the  Civilian  Health 
and  Medical  Program  of  the  Department 
of  Veterans  Affairs.  Pursuant  to  38 
U.S.C.  1713,  VA  is  authorized  to 
provide  medical  care  in  the  same  or 
similar  manner  and  subject  to  the  same 
or  similar  limitations  as  medical  care 
furnished  to  certain  dependents  and 
survivors  of  active  duty  and  retired 
members  of  the  Armed  Forces.  The 
CHAMPVA  program  is  designed  to 
accomplish  this  purpose.  Under 
CHAMPVA,  VA  shares  the  cost  of 


medically  necessary  services  and 
supplies  for  eligible  beneficiaries  as  set 
forth  below. 

(b)  For  purposes  of  this  section,  the 
definitions  of  "child,"  "servioe- 
coimected  condition/disability," 
"spouse,"  and  "surviving  spouse"  shall 
be  those  set  forth  fiuther  in  38  U.S.C 
101.  The  term  "fiscal"  year  refers  to 
Oct(^r  1,  through  September  30. 

(Authority:  38  U.S.C  1713) 

f  17.271     ElgHMIty. 

(a)  The  following  persons  are  eligible 
for  CHAMPVA  benefits  provided  that 
they  are  not  eligible  for  CHAMPUS  or 
Medicare  Part  A  (except  as  ni^ed  in 
17.271). 

(1)  The  spouse  or  child  of  a  veteran 
who  has  been  adjudicated  by  VA  as 
having  a  permanent  and  total  service- 
connected  disability; 

(2)  The  surviving  spouse  or  child  of 
a  veteran  who  died  as  a  result  of  an 
adjudicated  service-connected 
condition(s);  or  who,  at  the  time  of 
death,  was  adjudicated  permanently  and 
totally  disabled  from  a  service- 
connected  condition(s); 

(3)  The  surviving  spouse  or  child  of 
a  person  who  died  on  active  military 
service  and  in  the  line  of  duty  and  not 
due  to  such  person's  own  misconduct; 
and 

(4)  An  eligible  child  who  is  pursuing 
a  full-time  course  of  instruction 
approved  imder  38  U.S.C.  Chapter  36, 
and  who  inctirs  a  disabling  illness  or 
injury  while  pursuing  such  course 
(between  terms,  semesters  or  quarters; 
or  during  a  vacation  or  holiday  period) 
which  is  not  the  result  of  his  or  her  own 
willful  misconduct  and  which  results  in 
the  inability  to  continue  or  resiune  the 
chosen  program  of  education  shall 
remain  eligible  for  medical  care  until: 

(i)  the  end  of  the  six-month  period 
beginning  on  the  date  the  disability  is 
removed;  or 

(ii)  the  end  of  the  two-year  period 
beginning  on  the  date  of  the  onset  of  the 
disability;  or 

(iii)  the  twenty-third  birthday  of  the 
child,  whichever  occurs  first. 

(Authority:  38  U.S.C  1713) 

(b)  Persons  who  lose  eligibility  for 
CHAMPVA  by  becoming  potentially 
eligible  for  Medicare  Part  A  as  a  result 
of  reaching  age  65  or  who  qualify  for 
Medicare  Part  A  benefits  on  the  basis  of 
a  disability,  including  end  stage  renal 
disease,  may  re-establish  CHi^^4PVA 
eligibility  by  submitting  documentation 
from  the  Social  Security  AdministraUon 
(SSA)  certifying  their  non-entitiement  to 
or  exhaustion  of  Medicare  Part  A 
benefits.  Persons  imder  age  65  who  are 
enrolled  in  both  Medicare  Part  A  and  B 
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may  become  potentially  eligible  for 
CHAMPVA  as  a  secondary  payer  to 
Medicare.  In  cases  where  CHAMPVA 
eligibility  is  restored  upon  exhaustion  of 
Medicare  benefits,  CHAMPVA  coverage 
will  extend  even  during  subsequent 
periods  of  Medicare  eligibility.  When 
both  CHAMPVA  and  Medicare 
eligibility  exist.  CHAMPVA  shall  be  the 
secondary  payer. 

(Authority:  38  U.S.C  1713(d)) 

§17.272    Peiwms  LinHtattona/Exduaions. 
(a)  Benefits  cover  allowable  expenses 
for  medical  services  and  supplies  that 
are  medically  necessary  and  appropriate 
for  the  treatment  of  a  condition  and  that 
are  not  speciHcally  excluded  from 

Erogram  coverage.  Covered  benefits  may 
ave  limitations.  The  fact  that  a 
physician  may  prescribe,  order, 
recommend,  or  approve  a  service  or 
supply  does  not,  of  itself,  make  it 
medically  necessary  or  make  the  charge 
an  allowable  expense,  even  though  it  is 
not  listed  sjieciHcal^  as  an  exclusion. 
The  following  are  specifically  excluded 
from  program  coverage: 

(1)  Services,  procedures  or  supplies 
for  which  the  beneficiary  has  no  legal 
obligation  to  pay,  or  for  which  no  charge 
would  be  made  in  the  absence  of 
coverage  imder  a  health  benefits  plan. 

(2)  Services  and  supplies  required  as 
a  result  of  an  occupational  disease  or 
injury  for  which  benefits  are  payable 
under  workers'  compensation  or  similar 
protection  plan  (whether  or  not  such 
benefits  have  been  applied  for  or  paid) 
except  when  such  benefits  are 
exhausted  and  are  otherwise  not 
excluded  from  CHAMPVA  coverage. 

(3)  Services  and  supplies  that  are  paid 
directly  or  indirectly  by  a  local,  state  or 
Federal  government  agency  (Medicaid 
excluded),  including  court-ordered 
treatment. 

(4)  Services  and  supplies  that  are  not 
medically  or  psychologically  necessary 
for  the  diagnosis  or  treatment  of  a 
covered  condition  (including  mental 
disorder)  or  injury. 

(5)  Radiology.  laboratory,  and 
pathological  services  and  machine 
diagnostic  testing  not  related  to  a 
specific  illness  or  injury  or  a  deHnitive 
set  of  symptoms. 

(6)  Services  and  supplies  above  the 
appropriate  level  required  to  provide 
necessary  medical  care. 

(7)  Services  and  supplies  related  to  an 
inpatient  admission  primarily  to 
perform  diagnostic  tests,  examinations, 
and  procedures  that  could  have  been 
and  are  performed  routinely  on  an 
outpatient  basis. 

(8)  Postpartiun  inpatient  stay  of  a 
mother  for  purposes  of  staying  with  the 
newborn  infant  (primarily  for  the 


purpose  of  breast  feeding  the  infant) 
when  the  infant  (but  not  the  mother) 
requires  the  extended  stay;  or  continued 
inpatient  stay  of  a  newborn  Infant 
primarily  for  purpoaes  of  remaining 
with  the  mother  when  the  mother  (but 
not  the  newborn  infant)  requires 
extended  postpartiun  inpatienfstay. 

(9)  Therapeutic  absences  from  an 
infMtient  facility  or  residential 
treatment  center  (RTC). 

(10)  Custodial  care. 

(11)  Inpatient  stays  primarily  for 
domiciliary  care  purposes. 

(12)  Inpatient  stays  primarily  for  rest 
or  rest  cures. 

(13)  Services  and  supplies  provided 
as  a  part  of,  or  under,  a  scientific  or 
medical  study,  grant,  or  research 
program. 

(14)  Services  and  supplies  not 
provided  in  accordance  with  accepted 
professional  medical  standards  or 

'related  to  experimental  or 
investigational  procedures  or  treatment 
regimens. 

(15)  Services  or  supplies  prescribed  cm- 

Erovided  by  a  member  of  the 
sneficiary's  immediate  family,  or  a 
person  living  in  the  beneficiary's  or 
sponsor's  household. 

(16)  Services  and  supplies  that  are  (or 
are  eligible  to  be)  payable  under  another 
medical  insurance  or  program,  either 
private  or  governmental,  such  as 
coverage  through  employment  or 
Medicare. 

(17)  Service  or  supplies  subject  to 
preauthorization  (see  §  17.273)  which 
were  obtained  without  the  required 
preauthorization;  and  services  and 
supplies  which  were  not  provided 
according  to  the  terms  of  the 
preauthorization. 

(18)  Inpatient  stays  primarily  to 
control  or  detain  a  runaway  child, 
whether  or  not  admission  is  to  an 
authorized  institution. 

(19)  Services  and  supplies  in 
connection  with  cosmetic  surgery. 

(20)  Electrolysis. 

(21)  Dental  care  with  the  following 
exceptions: 

(i)  Dental  care  that  is  medically 
necessary  in  the  treatment  of  an 
otherwise  covered  medical  condition  is 
an  integral  pari  of  the  treatment  of  such 
medical  condition,  and  is  essential  to 
the  control  of  the  primary  medical 
condition. 

(ii)  Dental  care  required  in 
preparation  for,  or  as  a  result  of, 
radiation  therapy  for  oral  or  facial 
cancer. 

(iii)  Gingival  Hyperplasia. 

(iv)  Loss  of  jaw  substance  due  to 
direct  trauma  to  the  faw  or  due  to 
treatment  of  neoplasm. 

(v)  Intraoral  abscess  when  it  extends 
beyond  the  dental  alveolus. 


(vi)  Extraoral  abscess. 

(vii)  Cellulitis  and  osteitis  which  is 
clearly  exacerbating  and  directly 
affecting  a  medical  condition  currently 
under  treatment. 

(viii)  Repair  of  frvcture,  dislocation, 
and  other  injuries  of  the  jaw,  to  include 
removal  of  teeth  and  tooth  fragments 
only  when  such  removal  is  incidental  to 
the  repair  of  the  jaw. 

(ix)  Treatment  for  stabilization  of 
myofascial  pain  dysfunction  syndrome, 
also  referred  to  as  temporomandibular 
joint  (TMJ)' syndrome.  Authorization  is 
limited  to  initial  radiographs,  up  to  four 
office  visits,  and  the  construction  of  an 
occlusal  splint. 

(x)  Total  or  complete  ankyloglossia. 

(xi)  Adjunctive  dental  and 
orthodontic  support  for  cleft  ftalate. 

(xii)  Prosthetic  replacement  of  jaw 
due  to  trauma  or  cancer. 

(22)  Nonsurgical  treatment  of  obesity 
or  morbid  obesity  for  dietary  control  or 
weight  reduction  (with  the  exception  of 
gastric  bypass,  gastric  stapling,  or 
gastroplasty  procedures  in  cormection 
with  morbid  obesity  when  determined 
to  be  medically  necessary). 

(23)  Services  and  supplies  related  to 
transsexualism  or  other  similar 
conditions  such  as  gender  dysphoria 
(including,  but  not  limited  te,  intersex 
surgery  and  psychotherapy,  except  for 
ambiguous  genitalia  which  was 
documented  to  be  present  at  birth). 

(24)  Sex  therapy,  sexual  advice, 
sexual  counseling,  sex  behavior 
modification,  psychotherapy  for  mental 
disordere  involving  sexual  deviations 
(e.g.,  transvestic  fetish),  or  other  similar 
services,  and  any  supplies  provided  in 
connection  with  therapy  for  sexual 
dysfunctions  or  inadequacies. 

(25)  Removal  of  cori^s  or  calluses  or 
trimming  of  toenails  and  other  routine 
podiatry  services,  except  those  required 
as  a  result  of  a  diagnosed  systemic 
medical  disease  affecting  the  lower 
limbs,  such  as  severe  diabetes. 

(26)  Services  and  supplies,  to  include 
psychological  testing,  provided  in 
connection  with  a  specific 
developmental  disorder.  The  following 
exception  applies:  Diagnostic  and 
evaluative  services  required  to  arrive  at 
a  differential  diagnosis  for  an  otherwise 
eligible  child  unless  the  state  is  required 
to  provide  those  services  under  Public 
Law  94-142,  Education  for  All 
Handicapped  Children  Act  of  1975  as 
amended.  See  20  U.S.C.  Chapter  33. 

(27)  Surgery  to  reverse  voluntary 
siugical  sterilization  prooediuvs. 

(28)  Services  and  supplies  related  to 
artificial  insemination  (including  semen 
donora  and  semen  banks),  in  vitro 
fertilization,  gamete  intrafallopian 
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transfer  and  all  other  noncoital 
reproductive  technologies. 

(29)  Nonprescription  contraceptives. 

(30)  Dia^ostic  tests  to  establi^ 
paternity  of  a  child;  or  tests  to 
determine  sex  of  an  unborn  child. 

(31)  Preventive  care  (such  as  routine, 
annual,  or  employment-requested 
physical  examinations;  routine 
screening  procedures;  and 
immunizations).  The  following 
exceptions  apply: 

(i)  Well-baoy  care  from  birth  to  the 
age  of  two  years,  including  newborn 
examination,  phenylketonuria  (PKU) 
testing  and  newborn  circiuncision. 

(ii)  Rabies  vaccine  following  an 
animal  bite. 

(iii)  Tetanus  vaccine  following  an 
accidental  injury. 

(iv)  Rh  immune  globulin. 

(v)  Pap  smeara. 

(vi)  Mammography  tests. 

(vii)  Genetic  testing  and  counseling 
determined  to  be  medically  necessary. 

(viii)  Chromosome  analysis  in  cases  of 
habitual  abortion  or  infertility. 

(ix)  Gamma  globulin. 

(32)  Chiropractic  and  natimipathic 
services. 

(33)  Counseling  services  that  are  not 
medically  necessary  in  the  treatment  of 
a  diagnosed  medical  condition  (such  as 
educational  counseling;  vocational 
counseling;  and  counseling  for 
socioeconomic  purposes,  stress 
management,  life  style  modification, 
etc.). 

(34)  Acupimcture,  whether  used  as  a 
therapeutic  agent  or  as  an  anesthetic. 

(35)  Hair  transplants,  wigs,  or 
hairpieces,  except  that  benefits  may  be 
extended  for  one  wig  or  hairpiece  per 
beneficiary  (lifetime  maximum)  when 
the  attending  physician  certifies  that 
alopecia  has  resulted  fit)m  treatment  of 
malignant  disease  and  the  beneficiary 
certifies  that  a  wig  or  hairpiece  has  not 
been  obtained  previously  through  the 
U.S.  Government  (including  the 
Department  of  Veterans  Avoirs).  The 
wig  or  hairpiece  benefit  does  not 
include  coverage  for  the  following: 

(i)  Maintenance,  wig  or  hairpiece 
supplies,  or  replacement  of  the  wig  or 
hairpiece. 

(ii)  Hair  transplant  or  any  other 
siugical  procedure  involving  the 
attachment  of  hair  or  a  wig  or  hairpiece 
to  the  scalp. 

(iii)  Any  diagnostic  or  therapeutic 
method  or  supply  intended  to  encourage 
hair  oowth. 

(36)  Self-help,  academic  education  or 
vocational  training  services  and 
supplies. 

(37)  Exercise  equipment,  spas, 
whirlpools,  hot  tubs,  swimming  pools, 
health  club  membership  or  other  such 
charges  or  items. 


(38)  General  exercise  programs,  even 
if  recommended  by  a  physician. 

(39)  Services  of  an  aucuologist  or 
speech  therapist,  except  when 
prescribed  by  a  physician  and  rendered 
as  a  part  of  treatment  addressed  to  the 
physical  defect  itself  and  not  to  any 
educational  or  occupational  deficit. 

(40)  Eye  exercises  or  visual  training 
(orthoptics). 

(41)  Eye  and  hearing  examinations 
except  when  rendered  in  connection 
with  medical  or  surgical  treatment  of  a 
covered  illness  or  injury  or  in 
connection  with  well-baby  care. 

(42)  Eyeglasses,  spectacles,  contact 
lenses,  or  other  optical  devices  with  the 
following  exceptions: 

(i)  When  necessary  to  perform  the 
function  of  the  human  lens,  lost  as  a 
result  of  intraocular  surgery,  ocular 
injury  or  congenital  absence. 

(ii)  Pinhole  glasses  prescribed  for  use 
after  surgery  for  detached  retina. 

(iii)  Lenses  prescribed  as  "treatment" 
instead  or  surgery  for  the  following 
conditions: 

(A)  Contact  lenses  used  for  treatment 
of  infantile  glaucoma. 

(B)  Corneal  or  scleral  lenses 
prescribed  in  connection  with  treatment 
of  keratoconus. 

(C)  Scleral  lenses  prescribed  to  retain 
moisture  when  normal  tearing  is  not 
present  or  is  inadequate. 

(D)  Corneal  or  scleral  lenses 
prescribed  to  reduce  a  corneal 
irregularity  other  than  astigmatism. 

(iv)  The  specified  benefits  are  limited 
to  one  set  of  lenses  related  to  one 
quaUiying  eye  condition  as  set  forth  in 
(iii)(A-D)  of  this  Section.  If  there  is  a 
prescription  change  requiring  a  new  set 
of  lenses,  but  still  related  to  the 
qualifying  eye  condition,  benefits  may 
be  extended  for  a  second  set  of  lenses, 
subject  to  medical  review. 

(43)  Hearing  aids  or  other  auditory 
sensory  enhancing  devices. 

(44)  Prostheses  with  the  following 
exceptions: 

(i)  Artificial  limbs  and  eyes,  or  items 
inserted  surgically  in  the  body  as  an 
integral  part  of  a  surgical  procedure. 

(iii  Dental  prostheses  specifically 
required  in  connection  with  otherwise 
covered  orthodontia  directly  related  to 
the  surgical  correction  of  a  cleft  palate 

anomaly. 

(45)  Orthopedic  shoes,  arch  supports, 
shoe  inserts,  and  other  supportive 
devices  for  the  feet,  including  custom- 
made  built-up  shoes,  or  regular  shoes 
later  built  up  with  the  following 
exception:  Shoes  that  are  an  integral 
part  of  an  orthopedic  brace  and  which 
cannot  be  used  separately  fit)m  the 
brace  are  covered. 

(46)  Services  or  advice  rendered  by 
telephone  or  other  telephonic  device. 


including  remote  monitoring,  except  for 
transtelephonic  monitoring  of  cardiac 
pacemakers. 

(47)  Air  conditioners,  humidifiers, 
dehumidifiers,  and  purifiers. 

(48)  Elevators  or  wheelchair  lifts. 

(49)  Alterations  to  living  spaces  or 
permanent  features  attached  thereto, 
even  when  necessary  to  accommodate 
installation  of  covered  durable  medical 
equipment  or  to  facilitate  entrance  or 
exit. 

(50)  Items  of  clothing,  even  if  required 
by  virtue  of  an  allergy  (such  as  cotton 
fabric  versus  synthetic  fabric  and 
vegetable-dyed  shoes). 

(51)  Food,  food  substitutes^vitamins 
or  other  nutritional  supplements, 
including  those  related  to  prenatal  care 
for  a  home  patient  whose  condition 
permits  oral  feeding. 

(52)  Enuretic  (bed-wetting)  devices; 
enuretic  conditioning  programs. 

(53)  Autopsy  and  post-mortem 
examinations. 

(54)  All  camping,  even  when 
organized  for  a  specific  therapeutic 
purpose  (such  as  diabetic  camp  or  a 
camp  for  emotionally  disturbed 
children),  or  when  offered  as  a  part  of 
an  otherwise  covered  treatment  plan. 

(55)  Housekeeping,  homemaker,  or 
attendant  services,  including  a  sitter  or 
companion. 

(56)  Personal  comfort  or  convenience 
items,  such  as  beauty  and  barber 
services,  radio,  television,  and 
telephone. 

(57)  Smoking  cessation  services  and 
supplies. 

(58)  Megavitamin  psychiatric  therapy; 
orthomolecular  psychiatric  therapy. 

(59)  All  transportation  except  for 
specialized  transportation  with  life 
sustaining  equipment,  when  medically 
required  for  the  treatment  of  a  covered 
condition. 

(60)  Inpatient  mental  health  services 
in  excess  of  30  days  in  any  fiscal  year 
(or  in  an  admission],  in  the  case  of  a 
patient  19  years  of  age  or  older;  45  days 
in  any  fiscal  year  (or  in  an  admission), 
in  the  case  of  a  patient  under  19  years 
of  age;  or  150  days  of  residential 
treatment  care  in  any  fiscal  year  (or  in 
an  admission),  unless  a  waiver  for 
extended  coverage  is  granted  in 
advance. 

(61)  Outpatient  mental  health  services 
in  excess  of  23  visits  in  a  fiscal  year, 
unless  a  waiver  for  extended  coverage  is 
granted  in  advance. 

(62)  Institutional  services  for  partial 
hospitalization  in  excess  of  60  treatment 
days  in  any  fiscal  year  (or  in  an 
admission),  unless  a  waiver  for 
extended  coverage  is  granted  in 
advance. 
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(63)  Detoxification  in  a  hospital* 
setting  or  rehabilitation  facility  in 
excess  of  seven  days. 

(64)  Outpatient  substance  abuse 
services  in  excess  of  60  visits  during  a 
benefit  period.  A  benefit  period  begins 
with  the  first  date  of  covered  service 
and  ends  365  days  later. 

(65)  Family  therapy  for  substance 
abuse  in  excess  of  15  visits  diuing  a 
benefit  period.  A  benefit  period  begins 
with  the  first  date  of  covered  service 
and  ends  365  days  later. 

(66)  Services  that  are  provided  to  a 
beneficiary  who  is  referred  to  a  provider 
of  such  services  by  a  provider  who  has 
an  economic  interest  in  the  facility  to 
which  the  patient  is  referred,  unless  a 
waiver  is  granted. 

(67)  Abortion,  except  when  a 
physician  certifies  that  the  life  of  the 
mother  would  be  endangered  if  the  fetus 
were  carried  to  term. 

(68)  Abortion  counseling. 

(69)  Aversion  therapy. 

(70)  Rental  or  purchase  of  biofeedback 
equipment. 

(71)  Biofeedback  therapy  for  treatment 
of  ordinary  muscle  tension  states 
(including  tension  headaches)  or  for 
psychosomatic  conditions. 

(72)  Drug  maintenance  programs 
where  one  addictive  drug  is  substituted 
for  another,  such  as  methadone 
substituted  for  heroin. 

(73)  Immunotherapy  for  malignant 
diseases,  except  for  treatment  of  Stage  O 
and  Stage  A  carcinoma  of  the  bladder. 

(74)  Services  and  supplies  provided 
by  other  than  a  hospital,  such  as 
nonskilled  nursing  homes,  intermediate 
care  facilities,  halfway  houses,  homes 
for  the  aged,  or  other  institutions  of 
similar  purpose. 

(75)  SMBrvices  performed  when  the 
patient  is  not  physically  present. 

(76)  Medical  photography. 

(77)  Special  tutoring. 

(78)  Surgery  for  psychological 
reasons. 

(79)  Treatment  of  premenstrual 
syndrome  (PMS). 

(80)  Medications  not  requiring  a 
prescription,  except  for  insulin. 

(81)  Thermography. 

(82)  Removal  of  tattoos. 

(83)  Penile  implant/testicular 
prosthesis  procedures  and  related 
supplies  for  psychological  impotence. 

(84)  Dermabrasion  of  the  face. 

(85)  Chemical  peeling  for  facial 
wrinkles. 

(86)  Panniculectomy,  body  sculpting 
procedures. 

(b)  CHAMPVA-determined  allowable 
amount. 

(1)  The  term  allowable  amount  is  the 
maximum  CHAMPVA-determined  level 
of  payment  to  a  hospital  or  other 


authorized  institutional  prorider.  a 
physician  or  other  authorised 
individual  professional  provider,  or 
other  authorised  provider  for  covered 
services.  The  CHAMPVA-allowable 
amount  is  determined  prior  to  cost 
sharing  and  the  application  of 
deductibles  and/or  other  health 
insurance. 

(2)  A  Medicare-participating  hospital 
must  accept  the  CHAMPVA-determined 
allowable  amount  for  inpatient  services 
as  payment-in-full.  fReference  42  CFR 
Parts  489  and  1003). 

(3)  An  authorized  provider  of  covered 
medical  services  or  supplies  shall 
accept  the  CHAMPVA-determined 
allowable  amount  as  payment-in-full. 

(4)  A  provider  who  has  collected  and 
not  made  an  appropriate  refund,  or 
attempts  to  collect  from  the  beneficiary, 
any  amount  in  excess  of  the  CHAMPVA- 
determined  allowable  amount  may  be 
subject  to  exclusion  from  Federal 
benefit  programs. 

(Authority:  38  U.S.C.  1713) 

117.273    Preauthorlzatlon. 

(a)  Preauthorization  or  advance 
approval  is  required  for  any  of  the 
following: 

(1)  Non-emergent  inpatient  mental 
health  and  substance  aouse  care, 
including  admission  of  emotionally 
disturbed  children  and  adolescents  to 
residential  treatment  centers. 

(2)  All  admissions  to  a  partial 
hospitalization  program  (including 
alcohol  rehabilitation). 

(3)  Outpatient  mental  health  visits  in 
excess  of  23  per  calendar  year  and/or 
more  than  two  (2)  sessions  per  week. 

(4)  E)ental  care. 

(5)  Durable  medical  equipment  with  a 
purchase  price  in  excess  of  $300.00. 

(6)  Organ  transplants. 

(Authority:  38  U.S.C.  1713) 

S  17.274    Costshsrtng. 

(a)  With  the  exception  of  services 
obtained  directly  from  VA  medical 
facilities.  CHAMPVA  is  a  cost-sharing 
program  in  which  the  cost  of  covered 
services  is  shared  with  the  beneficiary. 
In  addition  to  the  beneficiary  cost  share, 
an  annual  (calendar  year)  outpatient 
deductible  requirement  ($50  per 
beneficiary  or  $100  per  family)  must  be 
satisfied  prior  to  the  payment  of 
outpatient  benefits.  There  is  no 
deductible  for  inpatient  services. 
CHAMPVA  pays  the  CHAMPVA- 
determined  allowable  amount  less  the 
deductible,  if  applicable,  and  less  the    . 
beneficiary  cost  share.  To  provide 
financial  protection  against  the  impact 
of  a  long-term  illness  or  injury,  an 
annual  cost  limit  or  "catastrophic  cap" 


has  been  placed  on  the  beneficiary  cost- 
ahare  amount  for  cofvered  services  and 
supplies.  This  annual  cap  on  cost 
sharing  is  $7,500  per  CHAMPVA- 
eligible  family.  Credits  to  the  annual 
catastrophic  cap  are  limited  to  the 
applied  annual  deductible(s)  and  the 
beneficiary  cost-share  amount.  Costs 
above  the  CHAMPVA-allowable 
amount,  as  well  as  costs  associated  with 
noncovered  services,  are  not  credited  to 
the  catastrophic  cap  computation. 

(b)  If  the  CHAMPVA  benefit  payment 
is  under  $1.00,  payment  will  not  be 
issued.  Catastrophic  cap  and  deductible 
will,  however,  be  credited. 

(Authority:  38  U.S.C  1713) 

117.275    Claim  flUng  daedline. 

(a)  Unless  an  exception  is  granted 
under  paragraph  (b)  of  this  subsection, 
claims  for  medical  services  and  supplies 
must  be  filed  with  the  Center  no  later 
than: 

(1)  One  year  after  the  date  of  service; 
or 

(2)  In  the  case  of  inpatient  care,  one 
year  after  the  date  of  discharge;  or 

(3)  In  the  case  of  retroactive  approval 
for  medical  services/supplies,  180  days 
following  beneficiary  notification  of 
authorization;  or 

(4)  In  the  case  of  retroactive  approval 
of  CHAMPVA  eligibility.  180  days 
following  notification  to  the  beneficiary 
of  authorization  for  services  occurring 
on  or  after  the  date  of  first  eligibility. 

(b)  Requests  for  an  exception  to  the 
claim  fiUng  deadline  must  be  submitted, 
in  writing,  to  the  Center  and  include  a 
complete  explanation  of  the 
circumstances  resulting  in  late  filing 
along  with  all  available  supporting 
docimientation.  Each  request  for  an 
exception  to  the  claim  filing  deadline 
will  be  reviewed  individually  and 
considered  on  its  own  merit.  The  Center 
EMrector  may  grant  exceptions  to  the 
requirements  in  paragraph  (a)  if  he  or 
she  determines  that  there  was  good 
cause  for  missing  the  filing  deadline. 
For  example,  when  dual  coverage  exists, 
the  CHAMPVA  allowable  amount 
cannot  be  determined  until  after  the 
primary  insurance  carrier  has 
adjudicated  the  claim.  In  such 
circumstances  an  exception  may  be 
granted  provided  that  the  delay  on  the 
part  of  the  primary  insurance  ourier  is 
not  attributable  to  the  beneficiary. 
Delays  due  to  provider  billing 
procedures  do  not  constitute  a  valid 
basis  for  an  exception. 

f  1 7.276    AppeaVrsvlew  process. 

Notice  of  the  initial  determination 
regarding  payment  of  CHAMPVA 
benefits  will  be  provided  to  the 
beneficiary  on  a  CHAMPVA 
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Explanation  of  Benefits  (EOB)  form.  The 
EOB  form  is  generated  by  the 
CHAMPVA  automated  payment 
processing  system.  If  a  beneficiary 
disagrees  with  the  determination 
concerning  covered  services  or 
calculation  of  benefits,  he  or  she  may 
request  reconsideration.  Such  requests 
must  be  submitted  to  the  Center  in 
writing  within  one  year  of  the  date  of 
the  initial  determination.  The  request 
must  state  why  the  beneficiary  beUeves 
the  decision  is  in  error  and  must 
include  any  new  and  relevant 
Information  not  previously  considered. 
Any  request  for  reconsideration  that 
does  not  identify  the  reason  for  dispute 
will  be  returned  to  the  claimant  without 
further  consideration.  After  reviewing 
the  claim  and  any  relevant  supporting 
documentation,  a  CHAMPVA  benefits 
advisor  will  issue  a  written 
determination  to  the  beneficiary  that 
affirms,  reverses  or  modifies  the 
previous  decision.  If  the  beneficiary  is 
still  dissatisfied,  within  30  days  of  the 
date  of  the  decision  he  or  she  may  make 
a  written  request  for  review  by  the 
Center  Director.  The  Director  will 
review  the  claim  and  any  relevant 
supporting  documentation  and  issue  a 
decision  in  writing  that  affirms,  reverses 
or  modifies  the  previous  decision.  The 
decision  of  the  Director  with  respect  to 
benefit  coverage  and  computation  of 
benefits  is  final. 

(Authority:  38  U.S.C.  1713) 

Note:  Denial  of  CHAMPVA  benefits  based 
on  legal  eligibility  requirements  may  be 
appealed  to  the  Board  of  Veterans  Appeals  in 
accordance  with  38  C.F.R.  Part  20.  Medical 
determinations  are  not  appealable  to  the 
Board.  20CF.R.  §20.101. 

{17.277   Third  Part  Liability/Medicare  Cost 
Recovery. 

The  Center  will  actively  pursue  third 
party  liability/medical  care  cost 
recovery  in  accordance  with  38  CFR 
1.900,  et  seq. 

f  17.278    ConfMentlaUty  of  records. 

Confidentiality  of  records  will  be 
maintained  in  accordance  with  38  CFR 
1.500,  efse<}. 

(FR  Doc.  96-27668  Filed  10-31-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  126-0011b:  FRL-661S-7I 

Approval  and  Promulgation  of  Stats 
Implementation  Plans;  Califomla  State 
Implementation  Plan  Raviaion;  Mofave 
Deaart  Air  Quality  Managamant 
Diatrict;  South  Coaat  Air  Quality 
Management  District 

Aqency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  (Dalifomia  State 
Implementation  Plan  (SIP)  which 
control  oxides  of  nitrogen  (NOx)  fiY)m 
boilers  and  process  heatere,  internal 
combustion  engines,  residential  water 
heaters,  and  gas  turbines.  The  intended 
efiiect  of  proposing  approval  of  these 
rules  is  to  regulate  emissions  of  NOx  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  this  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  action,  no  further  activity 
is  contemplated  in  relation  to  this 
action.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on  - 
this  dociunent.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  2, 1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 


Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  SW.. 
Washington,  DC  20460. 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 
Mojave  Desert  Air  Quality  Management 
District,  15428  Qvic  Drive.  Suite  200, 
Victorville,  CA  92392. 
South  Coast  Air  C^ality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang.  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1200. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Mojave  Desert  Air 
Quality  Management  District 
(MDAQMD)  Rule  1157,  Boilers  and 
Process  Heaters;  MDAQMD  Rule  1160, 
Internal  Combustion  Engines;  South 
Coast  Air  Quality  Management  District 
(SCAQMD)  Rule  1121,  Control  of 
Nitrogen  Oxides  from  Residential  Tjrpe 
Natural  Gas-Fired  Water  Heaters;  and 
SCAQMD  Rule  1134.  Emissions  of 
Oxides  of  Nitrogen  from  Stationary  Gas 
Turbines.  MDAQMD  Rule  1157  and 
Rule  1160  were  submitted  to  EPA  by  the 
California  Air  Resources  Board  on 
November  30, 1994.  SCAQMD  Rule 
1121  was  submitted  on  May  24, 1995, 
and  SCAQMD  Rule  1134  was  submitted 
on  March  26, 1996.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action 
which  is  located  in  the  Rules  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Date  Signed:  September  17. 1996. 
Felicia  Marcus, 
Regional  Administrator. 
(FR  Doc.  96-27847  Filed  10-31-96;  8:45  am] 
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40  CFR  Part  52 

[CA  16&-0019b;  FRL-6641-8] 

Approval  and  Promulgation  of  State 
implementation  Plans;  California  State 
Implementation  Plan  Revisiom, 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  act  on 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  which 
concern  five  negative  declarations  from 


56492 


Fadoral  Regifltar  /  Vol.  61,  No.  213  /  Friday.  November  1,  1996  /  Proposed  Rules 


the  Sacramento  Metropolitan  Air 
Quality  Management  District 
(SMAQMD)  for  the  following  Oxides  of 
Nitrogen  (NOx)  source  categories:  Nitric 
and  Adipic  Add  Manuhcturing  Plants. 
Utility  Boilers.  Cement  Manufacturing 
Plants,  Glass  Manufacturing  Plants,  and 
Iron  and  Steel  Manufactuiring  Plants. 
The  intended  effect  of  proposing  to 
include  these  negative  declarations  in 
the  SIP  is  to  meet  the  requirements  of 
the  Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
Section  of  this  Federal  Regiatar,  the 
EPA  is  acting  on  the  State's  SIP  revision 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision 
amendment  and  anticipates  no  adverse 
comments.  A  rationale  for  this  action  is 
set  forth  In  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
propoeed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
conmumting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  2,  1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer.  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  negative  declarations  are 
available  for  public  inspection  at  EPA's 
Region  9  office  and  at  the  following 
locations  during  normal  business  hours. 

Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105. 

Air  Docket  (6102).  U.S. 
Environmental  Protection  Agency,  401 
"M"  Street.  S.W..  Washington.  D.C 
20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento.  CA  95812. 

Sacramento  Metropolitan  Air  Quality 
Management  District,  Rule  Development 
Section.  8411  Jackson  Road. 
Sacramento,  CA  95826. 
FOA  FURTHER  MFORMATION  CONTACT:  Julie 
A.  Rose,  Rulemaking  Section.  A-S-3. 
Air  and  Toxics  Division,  U.S. 


EnvinHunental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)744-1184. 

SUPPLEMENTARY  MFORMATION:  This 
document  concerns  negative 
declarations  for  five  NOx  source 
categories  from  the  StAAQMD:  (1)  Nitric 
and  Adipic  Add  Manufacturing  Plants. 
(2)  UtiUty  Boilers.  (3)  Cement 
Manufacturing  Plants.  (4)  Glass 
ManuGsctiuing  Plants,  and  (5)  Iron  and 
Steel  Manufacturing  Plants.  These 
negative  declarations  certify  that  the 
above  source  categories  are  not  present 
in  the  SMAC^^.  They  w«e  adopted  by 
the  SMAQMD  on  August  3. 1995,  and 
submitted  to  EPA  on  March  4, 1996,  by 
the  California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Ragiiter. 

Aiilharitjr:  42  U.S.C  7401-7671q. 

Dated:  October  17. 1996. 
FaUdaMaras. 
Raponai  Adminittrator. 
IFR  Doc.  W-27S45  Piled  1»-31-Se:  8:45  am] 


40CFRPart82 

(CA  ISS-OOIIb;  FRL-6S41-q 

Approval  and  Promulgation  of  Stale 
liiiplaiiianlalloii  Plana;  Califuiiila ' 
hnplantantation  Plan  Raviaion,  Mojava 
Deaert  Air  Quality  Mansgament  DIatflct 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  act  on 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  eight  negative  declarations  from 
the  Mohave  Desert  Air  Quality 
Management  District  for  the  following 
volatile  organic  compound  (VOC) 
source  categories:  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Distillation.  SOCMI  Reactors. 
SOCMI  Batch  Processing,  Ofiwt 
Lithography.  Industrial  Wastewater. 
Plastic  Parts-Business  Machines.  Plastic 
Parts-Other,  and  Ship  Building.  The 
intended  effect  of  proposing  to  include 
these  negative  declarations  in  the  SIP  is 
to  meet  the  requirements  of  the  Clean 
Air  Act,  as  amended  in  1990  (CAA  or 
the  Act).  In  the  Final  Rules  Section  of 
this  Federal  Regiflter,  the  EPA  is  acting 
on  the  State's  SIP  revision  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  mis  as  a 
noncontrover^al  revision  amendment 
and  antidpates  no  adveree  comments.  A 


rationale  for  this  action  is  set  forth  in 
the  dired  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
dired  final  rule  will  be  withdrawn  and 
all  public  comm«its  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  conunent 
period  cm  this  documont.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  2, 1996. 

ADDRESSES:  Written  conmients  on  this 
action' should  be  addressed  to:  Daniel  A. 
Meer,  Chief,  Rulemaking  Section 
(A-S-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  9.  75  Hawthorne  Street.  San 
Frandsco.  CA  04105-3901. 

Copies  of  the  negative  declarations  are 
available  for  public  inspection  at  EFA's 
Region  9  office  and  at  the  fblloMdng 
locations  during  normal  business  hours. 

Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105. 

Air  Docket  (6102),  U.S. 
Environmental  Protection  Agency,  401 
"M"  Street,  S.W..  Washington,  DC. 
20460. 

Cahfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Secticm,  2020  "L"  Street, 
Sacramento.  CA  95812. 

Mo)ave  Desert  Air  Quality 
Management  Distrid  (formerly  San 
Bernardino  County  Air  Pollution 
Control  Distrid.  15428  Qvic  Drive. 
Suite  200.  Vidorville.  CA  92392-2382. 
FOR  FURTHER  STORMATION  CONTACT:  Julie 
A.  Rose.  Rulemaking  Section.  A-5-3. 
Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthcxne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1184. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  negative 
declarations  for  eight  VOC  source 
categories  bom  the  Mojave  Desert  Air 
Quauty  Management  Distrid:  (1) 
Synthetic  Organic  Chemical 
Manufeduring  Industry  (SOCMI) 
Distillation,  (2)  SOCMI  Readors,  (3) 
SOCMI  Batch  Processing.  (4)  Offset 
Lithography,  (5)  Industrial  Wastewater. 
(6)  Plastic  Parts  -Business  Machines.  (7) 
Plastic  Parts  -  Other,  and  (8)  Ship 
Building.  These  negative  declarations 
confirm  that  these  source  categories  are 
not  present  in  the  MDAC^4D.  They  were 
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submitted  to  EPA  on  Augtist  7, 1995  by 
the  California  Air  Resources  Board. 

For  further  information,  please  see  the 
informatian  provided  in  the  Dired  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

AutlMrity:  42  U.S.C  7401-7671q. 

Date:  October  6, 1996. 
Felicia  Marcus, 
Regional  Administrator. 
[PR  Doc  96-27843  Filed  10-31-96;  8:45  am] 


40CFRPart82 
[FRL-5e46-3] 
RIN  2060-^F36 

Protactlon  of  Stratoapharlc  Ozone: 
Propoaal  to  Extend  the  Existing 
Redamatton  Requlrementa 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Through  thisddion  EPA  is 
proposing  to  amend  the  Clean  Air  Ad 
section  608  refrigerant  recycling 
regulations  to  extend  the  effadiveness 
of  the  refrigerant  purity  requirements  of 
$  82.154  (g)  and  (h),  which  are  currently 
scheduled  to  expire  on  December  31, 
1996,  imtil  EPA  adopts  revised  purity 
requirements.  EPA  initially  extended 
these  requirements  in  response  to 
requests  from  the  air-conditioning  and 
refrigeration  industry  to  avoid 
uridespread  contamination  of  the  stock 
of  chlorofluorocarbon  (CFC)  and 
hydrochlorofluorocarbon  (HCFC) 
refrigerants  that  coiild  result  bam  the 
lapse  of  the  purity  standard.  Such 
contamination  would  cause  extensive 
damage  to  air-conditioning  and 
refrigeration  equipment,  release  of 
refrigerants,  and  refrigerant  shortages 
with  consequent  price  increases. 

EPA  proposed  a  more  flexible 
approach  to  ensuring  the  purity  of 
refrigerants  on  February  29. 1996,  and 
solidted  public  comment.  EPA  received 
significant  conunents  regarding  the 
potential  delegaticm  of  authority  and  the 
unintentional  creation  of  a  monopoly. 
EPA  believes  prior  to  adopting  a  more 
flexible  approach  EPA  must  further 
consider  these  comments.  EPA  intends 
to  issue  a  supplemental  proposal  that 
would  revise  several  aspects  of  the 
February  29, 1996  proposal. 

Today  EPA  is  proposing  to  extend  the 
current  reclamation  requirements.  This 
continuation  will  not  result  in  any 
additional  burden  on  the  regulated 
community.  Moreover,  the  retention  of 
the  reclamation  requirement  will  protect 
the  environment,  public  health,  and 


consumers  by  ensuring  that 
contaminated  refrigerants  are  not  vented 
or  charged  into  equipment. 
DATES:  Comments  mtist  be  received  by 
December  2, 1996  imless  a  public 
hearing  is  held.  A  public  hearing,  if 
requesited.  will  be  held  in  Washington. 
DC.  If  such  a  hearing  is  requested,  it  will 
be  held  on  November  12. 1996  at  9  a.m. 
Anyone  who  wishes  to  request  a  hearing 
should  call  Qndy  Newberg  at  202/233- 
9729  by  November  8, 1996.  If  a  public 
hearing  is  held,  the  comment  period 
will  be  extended  until  December  16. 
1996. 

ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Public  Docket  No.  A-02- 
01.  Waterside  Mall  (Ckound  Floor) 
Envlroimiental  Protection  Agency,  401 
M  Street,  SW..  Washington,  D.C  20460 
in  room  M-1500.  Dockets  may  be 
inspeded  firom  8:00  a.m.  tmtil  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fae  may  be  chuged  for  copying  docket 
materials.  Comments  on  this  action 
should  be  addressed  to  Public  Docket 
No,  A  92-01  VIII.L  at  the  above  address. 

If  a  public  hearing  is  held,  it  will  be 
held  at  the  Washington  Information 
Center,  Headquarters  Services, 
Waterside  Mall  (ground  floor)  401  M 
Street.  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Newberg,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street, 
SW.,  Washington.  DC  20460,  (202)233- 
9729.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contaded  for  further 
information.  Interested  persons  may 
contad  the  Stratospheric  Protection 
Hotline  to  learn  if  a  hearing  will  be  held 
and  to  obtain  the  date  and  location  of 
any  hearing.  Any  hearing  will  be  strictly 
limited  to  the  subjed  matter  of  this 
proposal. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Regulated  Entities 

n.  Overview 

m.  Background 

VI.  Today's  Action 

V.  Summary  of  Support  Analysis 

I.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  wish  to  recover, 
recycle,  reclaim,  sell,  or  distribute  in 
interstate  commerce  refrigerants  that 
contain  chlorofluorocarbons  (CFCs) 
and/or  hydrochlorofluorocarbons 
(HCFCs).  Regulated  categories  and 
entities  include: 


Category 

Example  of  reguMted 

Industry  „ 

neaeanan. 

Av-cui  unu)  a  ly  ana  ren^ 

aration  contactors  and 

tachnlcianB. 

Owners  artd  operators  ct 

rauBvw  process  reing- 

^k^H^U^K^k       -     -          '    -      -  -                " 

Laboratories. 

Plumbkio,  healing  and 

cooling  contractors. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  afiaded  by 
this  action.  C5ther  types  of  entities  not 
Usted  in  the  table  could  also  be  afieded. 
To  determine  whether  your  company  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  contained  in  Section  608  of  the 
Clean  Air  Amendments  of  1990; 
discussed  in  regulations  published  on 
May  14, 1993  (59  FR  28660);  and 
discussed  below.  If  you  have  questions 
regarding  the  applioability  of  this  action 
to  a  particular  entity,  consuh  the  person 
Usted  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

n.  Overview 

Paragraphs  82.154(g)  and  (h)  of  40 
CFR  part  82,  subpart  F  set  requirements 
for  sale  of  used  refrigerant,  mandating 
that  it  meet  certain  purity  standards. 
These  requirements  will  expire  on 
December  31, 1996.  EPA  is  considering 
whether  it  is  appropriate  to  promulgate 
new,  more  flexible,  requirements  based 
on  industry  guidelines.  To  that  end, 
EPA  issued  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  February  29, 
1996  (61  FR  7858)  that  addressed 
various  issues  including  the  adoption  of 
a  more  flexible  approadb  to  reclamation. 
EPA  has  analyzed  the  public  comments. 
EPA  will  issue  a  final  rulemaking  soon: 
however,  EPA  has  dedded  not  to 
complete  promulgation  of  all  the 
proposed  changes  discussed  in  that 
NPRM  as  part  of  one  final  rulemaking. 

The  February  29, 1996,  NPRM  was  an 
omnibus  notice  that  addressed  many 
aspects  of  40  CFR  Part  82,  Subpart  F. 
Amongst  the  various  issues  considered 
in  that  NPRM  is  the  adoption  of  a  more 
flexible  approach  to  reclamation  with 
the  relatml  adoption  of  third-party 
certification  for  laboratories  and 
reclaimers.  Other  issues  addressed  in 
the  NPRM  include  changes  to  the 
recordkeeping  and  rep>orting 
requirements  for  technidan  certification 
programs,  the  adoption  of  an  updated 
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industry  standard,  amending  the 
definitions  of  motor  vehicle  air- 
conditioning-like  appliances  and  small 
appliances,  the  adoption  of  formal 
revocation  procedures  for  approved 
certification  programs,  transfers  of    - 
refrigerant  between  subsidiaries,  and 
clarifying  the  distinction  between  major 
and  tnlnor  repairs.  EPA  planned  to  issue 
one  final  rulemaking  later  this  year. 
Instead,  after  careful  analysis.  EPA 
intends  to  issue  two  notices:  a  final 
rulemaking  completing  many  aspects  of 
that  NPRM:  and  a  separate  revised 
proposal  notice  reconsidering  the 
adoption  of  a  more  flexible  approach  to 
reclamation  and  third-party  certification 
for  laboratories  and  reclaimers.  EPA  has 
determined  that  this  course  of  action  is 
necessary  to  provide  sufficient 
opportunity  for  the  Agency  to  fully 
consider  a  broad  range  of  alternative 
structures  for  an  effective  program  that 
ensures  the  quality  of  refrigerants. 

Central  to  the  proposed  adoption  of  a 
more  flexible  approach  to  reclamation, 
is  the  proposed  adoption  of  third-party 
certification  programs  for  both 
laboratories  and  reclaimers. 
Commenters  have  identified  several 
specific  concerns  regarding  the 
appropriateness  of  delegating  various 
functions  to  third-parties,  and  whether 
EPA  may  unintentionally  create  a 
monopoly.  Through  today's  notice.  EPA 
is  not  signaling  the  Agency's  agreement 
or  disagreement  with  any  of  the 
comments  received.  EPA  is  merely 
indicating  a  need  to  further  consider 
these  comments.  EPA  believes  a  flexible 
approach  to  reclamation  can  be 
■developed  that  avoids  an^  inappropriate 
delegations  and  also  does  not  lorce  the 
creation  of  unwanted  monopolies. 
However,  the  commenters  have 
prompted  EPA  to  consider  other 
potential  structures  for  such  a  program 
that  vary  significantly  from  what  was 
proposed.  To  ensure  that  the  public  has 
adequate  opportunity  to  comment,  EPA 
intends  to  issue  a  revised  proposal  this 
winter. 

While  EPA  believes  its  appropriate  to 
provide  an  opportunity  for  the  pubUc  to 
comment  on  changes  to  the  NPRM.  a 
lapse  in  the  current  standards  could 
result  in  widespread  contamination  of 
the  stock  of  CFC  and  HCFC  refrigerants 
and  must  be  avoided.  Such 
contamination  would  cause  extensive 
damage  to  air-conditioning  and 
refrigeration  equipment,  release  of 
refrigerants,  and  refrigerant  shortages 
with  consequent  price  increases. 
Release  of  CFC  and  HCFC  refrigerants 
has  been  found  to  deplete  stratospheric 
ozone,  resulting  in  increased  human 
and  environmental  exposure  to 
ultraviolet  radiation.  Increased  exposure 


to  ultraviolet  radiation  in  turn  can  lead 
to  serious  health  and  environmental 
effects.  Therefore.  EPA  is  proposing  to 
extend  the  effectiveness  of  the  current 
refrigerant  purity  requirements,  only 
until  EPA  can  complete  a  rulemaking  to 
adopt  more  flexible  requirements  that 
will  still  ensure  refrigerant  purity. 

ni.  Backgromid 

On  May  14. 1993.  EPA  published  final 
regulations  establishing  a  recycling 
program  for  ozone-depleting  refrigerants 
recovered  during  the  servicing  and 
disposal  of  air-conditioning  and 
refrigeration  equipment  (58  FR  28660). 
These  regulations  include  evacuation 
requirements  for  appliances  being 
serviced  or  disposed  of.  standards  and 
testing  requirements  for  used  refrigerant 
sold  to  a  new  owner,  certification 
requirements  for  refrigerant  reclaimers, 
and  standards  and  testing  requirements 
for  refrigerant  recycling  and  recovery 
equipment. 

wnen  EPA  promulgated  the  final  rule, 
the  Agency  noted  that  further 
rulemaking  would  be  required  to 
address  issues  that  had  been  raised 
during  the  comment  period  for  the 
propcMed  rule  (57  FR  56644).  One  of 
these  issues  was  whether  a  standard  for 
used  refrigerant  could  be  developed  that 
would  protect  air-conditioning  and 
refrigeration  equipment,  but  would 
allow  technicians  to  clean  refrigerant 
themselves,  rather  than  sending  the 
refrigerant  to  an  off-site  reclaimer. 

The  final  rule  published  on  May  14, 
1993,  requires  that  refrigerant  sold  to  a 
new  owner  be  reclaimed  to  the  ARI 
Standard  700  of  purity  by  a  certified 
reclaimer  (§  82.154(g)  and  (h) 
referencing  standard  in  §  82.164  and  the 
definition  of  reclaim  found  in  §82.152). 
As  discussed  in  the  final  rule,  this 
requirement  protects  the  purity  of  used 
refrigerant  to  prevent  damage  to  air- 
conditioning  and  refrigeration 
equipment  from  the  use  of  contaminated 
refrigerant.  Equipment  damage  from 
contaminated  refrigerant  would  result  in 
costs  to  equipment  owners,  in  releases 
of  refrigerant  from  damaged  equipment 
through  increased  leakage,  servicing  and 
replacement,  and  in  reduction  in 
consumer  confidence  in  the  quality  of 
used  refrigerant.  This  reduction  in 
consumer  confidence  could  lead  to  the 
premature  retirement  orwetrofit  of  CFC 
or  HCFC  equipment  since  consumers 
would  no  longer  believe  that  a  sufficient 
stock  of  trustworthy  refrigerants  was 
available. 

Although  the  reclamation 
requirements  contained  in  82.154(g)  and 
(h)  would  clearly  protect  equipment. 
EPA  believed  that  a  more  flexible  but  as 
effective  requirement  should  be 


developed,  particiilarly  for  refrigerant 
transfiarred  between  owners  whose 
equipment  was  simitar  and  was  serviced 
by  the  same  contractor.  However,  the 
only  existing  standard  at  the  time  EPA 
promulgated  the  rule  was  ARI  Standard 
700,  and  the  only  agreed  upon  means  of 
enforcing  it  was  by  limiting  sale  of  used 
refrigerant  to  only  certified  reclaimers. 
Certified  reclaimers,  unlike  contractors 
or  technicians,  are  reouired  to  have  the 
equipment  available  that  can  verify  that 
the  refrigerant  meets  the  purity 
standards,  thus  ensuring  its  purity  prior 
to  selling  the  refrigerants. 

In  order  to  encourage  industry  to 
explore  the  possibility  of  developing 
more  flexible  but  still  effective 
standards  and  technologies  for  purifying 
refrigerant,  as  well  as  more  flexible 
means  for  ensuring  compliance  with 
purity  standards,  EPA  adopted  a 
commenter's  suggestion  and  established 
an  expiration  date,  or  "sunset,"  for  the 
reclamation  requirement.  EPA 
accordingly  made  the  reclamation 
requirements  at  §  82.154(g)  and  (h) 
effective  until  Majt  15, 1995,  two  years 
after  pubUcation  of  the  final  rule.  EPA 
believed  that  this  two-year  period 
would  be  sufficient  for  industry  to 
develop  new  guidelines  for  reuse  of 
refrigerant  and  for  EPA  to  complete  a 
rulemaking  to  adopt  them  if  EPA 
determined  that  they  would  continue  to 
reduce  emissions  to  the  lowest 
achievable  level  and  maximize  the 
recapture  and  recycling  of  refrigerants 
(58  FR  28679). 

In  December,  1994,  a  committee 
representing  a  wide  range  of  interests 
within  the  air-conditioning  and 
refrigeration  industry  published 
Industry  Recycling  Guide  (IRG-2): 
Handling  and  Reuse  ofRefrigemnts  in 
the  United  States.  This  document 
establishes  requirements  and 
recommendations  for  the  reuse  of 
refrigerant  in  a  number  of  different 
situations,  including  refrigerant 
transfers  on  the  open  market  and 
between  equipment  owned  by  diffierent 
people  but  serviced  by  the  same 
contractor.  EPA  began  pureuing  a 
rulemaking  to  adopt  the  IRG-2 
requirements.  However,  because  the 
original  sunset  date  was  approaching, 
EPA  also  pursued  a  rulemaking  to 
extend  the  effectiveness  of  §  82.154(g) 
and  (h)  (60  FR  14608).  That  rulemaking 
extended  the  effectiveness  of  the 

E revisions  lutil  March  18, 1996.  EPA 
alieved  that  this  extension  would 
provide  sufficient  opportunity  to 
develop  and  publish  a  proposed  rule, 
take  public  comment,  and  develop  and 
publish  a  final  rule. 

EPA  drafted  a  proposed  rulemaking 
concerning  the  adoption  of  a  more 
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flexible  approach  for  ensiuing 
refrigerant  purity.  However,  several 
events  beyond  the  agency's  control 
delayed  the  EPA's  ^ility  to  release  this 
proposal  prior  to  February  29, 1996. 
Therefore,  at  the  urging  of  industry 
representatives,  EPA  extended  the 
simset  date  for  the  purity  requirements 
to  avoid  a  lapse  of  the  reclamation 
requirements. 

Representatives  of  the  air- 
conditioning  and  refrigeration  industry 
expressed  concern  that  any  lapse  in 
refrigerant  purity  requirements  could 
result  in  a  nimiber  of  problems, 
including  sloppy  handling  of  refrigerant 
and  dumping  of  contaminated 
refrigerant  on  the  market.  These 
problems  would  result  in  significant 
damage  to  equipment,  release  of 
refrigerant,  and  aggravated  refrigerant 
shortages. 

Currently,  the  reclamation 
requirement  encourages  careful 
handling  of  refrigerant,  because 
refrigerant  that  is  irretrievably 
contaminated  (for  instance  tlu-ough 
mixture  with  other  refiigerants)  will  not 
be  accepted  by  any  reclaimer,  rendering 
it  worthless.  If  this  check  is  removed, 
sloppy  handling  may  become 
widespread.  This  would  not  only  lead  to 
damage  to  equipment,  but  to  the 
permanent  loss  of  part  of  the  stock  of 
pure  refrigerant  through  refrigerant 
mixture.  Even  in  the  best  case  in  which 
the  mixed  refrigerant  was  properly 
disposed  of,  the  limited  supply  of 
reMgerant  would  thereby  be  further 
reduced,  necessitating  more  retrofit  or 
replacement  of  existing  equipment. 
Unfortunately,  it  is  likely  that  the  mixed 
refrigerant  would  often  be  used  in  air- 
conditioning  and  refrigeration 
equipment  or  vented  rather  than 
disposed  of  properly. 

The  possibility  of  widespread 
dumping  of  refrigerant  on  the  market 
has  been  raised  by  reports  that 
contractors  and  "recyclere"  are 
stockpiling  used  refiigerant.  In  some 
cases,  dumping  dirty  refiigerant  on  the 
market  mi^t  be  attractive  simply 
because  it  enables  the  seller  of 
refrigerant  to  avoid  the  costs  of 
reclamation;  for  others,  it  might  be 
attractive  because  the  refrigerant  is 
unreclaimable  and  therefore  worthless  if 
analyzed  or  sent  to  a  reclaimer.  In  either 
situation,  such  dimiping  would  lead  to 
widespread  eqtiipment  damage  and 
potential  releases  of  refiigerant.  In 
addition,  since  domestic  CFC 
production  ceased  December  31, 1995, 
protecting  the  purity  of  the  existing 
stock  of  CFC  refiigerants  is  essential. 


IV.  Today's  Action 

In  response  to  these  concerns.  EPA  is 
extending  the  effectiveness  of  the 
current  reclamation  requirements  until 
the  Agency  can  adopt  replacement 
requirements.  It  was  never  EPA's  intent 
to  leave  air-conditioning  and 
refrigeration  equipment  and  refrigerant 
supplies  improtected  by  a  purity 
standard,  but  only  to  replace  the 
existing  standard  with  a  more  flexible 
standard  when  that  was  developed.  As 
discussed  above,  EPA  is  ciurently 
undertaking  rulemaking  to  adopt  a  more 
flexible  standard. 

V.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  action  to  amend  the  final 
rule  is  not  a  "significant  regulatory 
action "  imder  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review  under  the  Executive 
Order. 

B.  Unfunded  Mandate  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  exptenditiire  by  State, 
local,  and  tribal  govenunents,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 


significantly  or  uniquely  affstted  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  oostly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  rulemaking  is  estimated 
to  result  in  the  expenditure  by  State, 
local,  and  tribal  governments  or  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
signiBcantly  or  imiquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  As  discussed  in  this 
preamble,  this  rule  merely  extends  the 
current  reclamation  requirements 
during  consideration  of  a  more  flexible 
approach  that  may  result  in  reducing 
the  burden  of  part  82  Subpart  F  of  the 
Stratospheric  Protection  regulations  on 
regulated  entities,  including  State,  local, 
and  tribal  govenmients  or  private  sector 
entities. 

C.  Paperwork  Reduction  Act 

There  is  no  additional  information 
collection  requirements  associated  with 
this  rulemaking  EPA  has  detennined 
that  the  Paperwork  Reduction  Act  does 
not  apply.  The  initial  section  608  final 
rulemaking  did  address  all 
recordkeeping  associated  with  the 
refrigerant  purity  provisions.  An 
Information  Collection  Request  (ICR) 
docummit  was  prepared  by  EPA  and 
approved  by  the  Office  of  Management 
and  Budget(OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
This  ICR  is  contained  in  the  public 
docket  A-92-01. 

D.  Regulatory  Flexibility  Analysis 

EPA  has  determined  that  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  proposed  rule  because  it  continues 
existing  requirements.  Any  impact  this 
proposed  rule  will  have  on  small 
entities  will  be  to  provide  relief  from 
regulatory  burdens. 
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Liat  of  SnlkfKts  in  40  C3^  Part  S2 

Enviromental  protection.  Aerosols,  air 
pollution  control.  Chemicals, 
Chlorofluorocarbons, 
HydrochloroHuorocaibons.  Labeling. 
Stratospheric  ozone  layer. 

Dated:  October  28. 1996. 
Carol  M.  Browner. 
Administrate»r. 

Part  82.  chapter  I.  title  40.  of  the  code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  82— l>ROtECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7414.  7601,  7671- 
767  Iq. 

2.  Section  82.154  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read 
as  follows: 

182.154    ProhttMone. 


(g)  No  person  may  sell  or  offer  for  sale 
for  use  as  a  refrigerant  any  class  I  or 
class  n  substance  consisting  wholly  or 
in  part  of  used  refrigerant  unless: 

(1)  The  class  I  or  class  II  substance  has 
been  reclaimed  as  defined  at  §  82.152; 

(2)  The  class  I  or  class  II  substance 
was  used  only  in  an  MVAC  or  MVAC- 
like  appliance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC-iike  appliance:  or 

(3)  The  class  I  or  class  II  substance  is 
contained  in  an  appliance  that  is  sold  or 
offered  for  sale  together  with  the  class 

I  or  class  11  substance. 

(h)  No  person  may  sell  or  offer  for  sale 
for  use  as  a  refrigerant  any  class  I  or 
class  II  substance  consisting  wholly  or 
in  part  of  used  refrigerant  unless: 

(1)  The  class  I  or  class  11  substance  has 
been  reclaimed  by  a  person  who  has 
been  certified  as  a  reclaimer  pursuant  to 
§82.164: 

(2)  The  class  I  or  class  II  substance 
was  used  only  in  an  MVAC  or  MVAC- 
like  appliance  and  is  to  be  used  only  in 
an  MVAC  or  MVAC- like  appliance:  or 

(3)  The  class  I  or  class  n  substance  is 
contained  in  an  appliance  that  is  sold  or 
ofiiared  for  sale  together  with  the  class 

I  or  class  n  substance. 
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DEPARTMENT  OF  THE  MTERIOR 

Piiif— u  of  Lend  Miagemwit 

43  CFR  Part  2090 
[wo-aa»-i43P  00  z*  ia] 

RM1004-AOe8 

Nonmlnerai  Entiea  on  Mnaral  Landa 

AQCNCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  prof>o8es  to  remove 
the  regulations  concerning  Nonmineral 
Entries  on  Mineral  Lands,  in  its  entirety. 
This  action  is  undertaken  because  this 
subpart  consists  of  redundant  and 
unnecessary  requirements. 
DATES:  Any  comments  must  be  received 
by  BLM  at  the  address  below  on  or 
before  December  2.  1996.  Comments 
received  after  the  above  date  will  not 
necessarily  be  considered  in  the 
decisionmaking  process  on  the  final 
rule. 

AOOncsscs:  If  you  wish  to  comment, 
you  may  hand-deliver  comments  to  the 
Bureau  of  Land  Management. 
Administrative  Record,  Room  401.  1620 
L  Street,  NW.,  Washington.  D.C..  or  mail 
comments  to  the  BLM,  Administrative 
Record.  Room  401LS.  1849  C  Street, 
NW..  Washington.  D.C.  20240. 
Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
WOComment9wo.blxn.gov  (For  Internet, 
please  include  "attn:  AC65".  your  name 
and  address  in  your  message.  If  you  do 
not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
internet  message,  contact  us  directly. 
Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours,  7:45  a.m.  to  4:15 
p.m..  Monday  through  Friday,  except 
Holidays. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Chris  Fontecchio.  Reguiatory  AfEain 
Group.  BLM.  at  (202)  452-5012. 

SUPPLEMENTARY  tttFOMIA-nON: 

I.  Public  Comment  Procedures 

U.  Background  and  Discussion  of  Propocal 

QI.  Procedural  Matter* 

I.  Public  Comment  Procednres 

Written  Comments 

Written  comments  on  the  proposed 
rule  should  be  specific,  should  be 
confined  to  issues  pertinent  to  this 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  possible,  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  which  the 


commenter  is  addressing.  Comments 
should  specifically  address  why  any  or 
all  of  the  provisions  of  subpart  2093 
should  be  deleted.  BLM  will  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final  rule, 
comments  which  BLM  receives  after  the 
close  of  the  comment  period  (see  DATES 
above)  or  comments  delivered  to  an 
address  other  than  those  listed  (see 
ADDRESSES  above). 

n.  Becksround  and  Discnaaion  of 
Proposal 

These  regulations  were  enacted 
pursuant  to  a  series  of  statutes  dating 
back  to  1902.  Most  of  subpart  2093  is  a 
review  of  the  various  statutory 
authorities  governing  nonmineral 
entries  on  mineral  lands,  and  the 
remainder  of  this  subpart  sets  out  BLM 
procedures  for  processing  claims  and 
other  actions  under  these  statutes. 

The  portions  of  this  subpart  which 
reiterate  statutory  language  are 
unnecessarily  duplicative  and  can  be 
removed.  These  portions  are  found  in 
sections  2093.0-3;  2093.1-1,  2093.1-2; 
2093.2-1;  2093.2-2;  2093.3-1;  2093.3-4; 
2093.3-5;  2093.4-1;  and  2093.5-1. 

The  remaining  sections  contain 
procedures  enacted  to  help  BLM  to 
carry  out  its  statutory  duties.  These 
sections  have  become  largely  obsolete; 
nonmineral  entries  on  mineral  lands  are 
extremely  rare  and  unlikely  to  become 
any  more  widespread,  given  the  scarcity 
of  land  on  which  such  entries  could  be 
available  in  the  foreseeable  future  and 
the  repeal  of  the  homestead  laws.  BLM 
has  not  used  this  subpart  in  over  ten 
years. 

In  addition,  while  BLM  cannot 
determine  with  certainty  that  there  are 
no  applications  pending  anywhere  in 
the  United  States,  the  few  which  might 
remain  do  not  require  an  extensive, 
formal  procedural  program.  Rather, 
BLM  can  consider  each  application 
based  on  the  guidance  provided  by  the 
applicable  statutes.  A  comment  period 
is  provided  to  give  applicants  or  other 
interested  parties  an  opportunity  to 
voice  any  particular  concerns  that  this 
removal  action  might  raise.  Finally, 
these  procedures  govern  BLM's  internal 
woii^ing  and  are  best  suited  for 
publication  in  the  BLM  Manual. 

m.  Procedural  Matters 

National  Envimnmental  Policy  Act 

The  BLM  has  preptared  an 
environmental  assessment  (EA).  and  has 
found  that  the  proposed  rule  would  not 
constitute  a  major  fedwal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
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PoUcy  Act  of  1969  (NEPA).  42  U.S.C 
4332(2)(C).  The  BLM  has  placed  the  EA 
and  the  Finding  of  No  Si^iificant 
Impact  (FONSI)  on  file  in  the  BLM's 
Administrative  Record  at  the  address 
specified  previously.  The  BLM  invites 
the  public  to  review  these  docimients  by 
contacting  us  at  the  addresses  listed 
above  (see  ADDRESSES),  and  suggests 
that  anyone  wishing  to  submit 
-comments  in  response  to  the  EA  and 
FONSI  do  so  in  accordance  with  the 
"Written  Comments"  section  above,  or 
contact  us  directly. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

BLM  has  determined  under  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
§  601  et  seq.,  that  this  prop>osed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

■  Unfunded  Mandates  Reform  Act 

Removal  of  43  CFR  subpart  2093  will 
not  result  in  any  unfunded  mandate  to 
state,  local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100,000,000  or  more  in  any  one  year. 

Executive  Order  12612 

The  proposed  rule  will  not  have 
substantial  direct  effiect  on  the  States,  on 
the  relationship  between  the  national 
govemiqent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Ghrder  12612, 
BLM  has  determined  that  this  proposed 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  assessment. 

Executive  Order  12630 

The  proposed  rule  is  not  a 
government  action  that  interferes  with 
constitutionally  protected  property 
rights.  Section  2(a)(1)  of  Executive 
Order  12630  specifically  exempts 
actions  abolishing  regulations  or 
modifying  regulations  in  a  way  that 
lessens  interference  with  private 
property  use  &t>m  the  definition  of 
"policies  that  have  takings 
implications."  Since  the  primary 
function  of  the  rule  is  to  abolish 
unnecessary  regulations,  there  will  be 
no  private  property  rights  impaired  as  a 
result.  Therefore,  the  Department  of  the 
Interior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 


property,  or  require  further  discussion 
of  takings  implications  under  this 
Executive  Order. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866. 
BLM  has  determined  that  the  proposed 
rule  is  not  a  significant  regulatory 
action.  As  such,  the  rule  is  not  subject 
to  Office  of  Management  and  Budget 
review  under  section  6(a)(3)  of  the 
order. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
detennined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Author 

The  principal  author  of  this  proposed 
rule  is  H.  W.  Moritz,  BLM,  849  C  Street. 
NW.,  Washington,  D.C.  20240. 
Telephone:  202-452-0362  (commercial 
orFTS). 

List  of  Subjects  in  43  CFR  Part  2090 

Airports;  Alaska;  Coal;  Grazing  lands; 
Indians-lands,  Land  Management 
Bureau:  Public  lands;  Public  lands- 
classification;  Public  lands-mineral 
resources;  Public  lands-withdrawal; 
Seashores;  Veterans. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authorities 
contained  within  43  U.S.C.  1740, 
subpart  2093  of  part  2090,  group  2000, 
subchapter  B,  clupter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  2090-«PECiAL  LAWS  AND 
RULES 

1.  The  authority  citation  for  Part  2090 
is  revised  to  read  as  follows: 

Audurity:  43  U.S.C.  1740;  43  U.S.C  1201. 
PART  209a-{AMENDED] 

2.  Part  2090  is  amended  by  removing 
subpart  2093. 

Dated:  October  21, 1996. 
Sylvia  V.  Baca. 

Deputy  Assistant  Secretary  of  the  Interior. 
[FR  Doc  9&-27580  Filed  10-31-96;  8:45  am] 
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43  CFR  Part  4300 

tWO-420-1060-00-44 

RIN1004-AC70 

Grazing  Admbilstratton;  Alaska 


AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  ("BLM")  proposes  to 
revise  the  regulations  at  43  CFR  4300, 
which  provide  for  the  administration  of 
permits  for  grazing  reindeer  in  Alaska. 
Part  4300  explains  to  the  public  how  to 
apply  for  permits  and  what  a  permit 
entitles  a  person  to  do.  BLM  proposes  to 
translate  the  current  part  4300 
regulations  into  plain  English  and  with 
few  exceptions,  would  not  change  the 
substance  of  the  regulations. 
DATES:  Comments:  Submit  comments  by 
December  2, 1996.  BLM  will  consider 
comments  received  or  postmarked  on  or 
before  this  date. 

ADDRESSES:  Comments:  You  may  hand- 
deliver  your  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record,  Room  401, 1620  L  St.,  NW., 
Washington,  DC;  or  mail  comments  to 
the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401LS, 
1849  C  Street,  NW.,  Washington,  DC 
20240.  You  may  transmit  comments 
electronically  via  the  Internet  to: 
WOComment«WO0033wp.wo.bhn.gov. 
Please  include  "Attn:  AC70"  and  your 
name  and  address  in  your  message.  If 
you  do  not  receive  a  confirmation  from 
the  system  that  we  have  received  your 
Internet  message,  contact  us  directly. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olivia  Short,  (202)  452-0345 
(Commercial  or  FTS). 

8UPPI.EMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
n.  Background 

III.  Discussion  of  Proposed  Rule 
rV.  Procedural  N4atters 

I.  Public  Comment  Procedures 

Written  Comments 

Your  written  comments  on  the 
proposed  rule  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  proposed  rule,  and  should 
explain  the  reason  for  any 
recommended  change.  Where  possible, 
you  should  reference  the  specific 
section  or  paragraph  of  the  proposal  that 
you  are  addressing. 

n.  Background 

The  current  part  4300  regulations 
were  written  in  order  to  carry  into  effect 
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the  provisions  of  the  Act  of  September 
I.  1937  (50  Stat.  900:  25  U.S.C  500.  et 
seq.]  ("The  Act").  The  Act  authorized 
the  Secretary  of  the  Interior  to  manage 
the  reindeer  industry  in  Alaska  for  the 
purpose  of  maintaining  a  seif-sustaijiing 
industry  for  natives  of  Alaska.  The  Act 
also  authorized  the  Secretary  to  issue 
permits  to  natives  for  grazing  reindeer 
on  public  lands. 

in.  Diacuaaion  of  Propoeed  Rule 

This  proposed  rule  is  a  rewriting  of 
the  present  regulations  into  Plain 
English.  Plain  English  is  a  method  of 
writing  and  formatting  which  is 
designed  to  add  significant  clarity  to 
formerly  bureaucratic  and  convoluted 
language.  Plain  English  allows  both  the 
public  and  the  administering  agency  to 
fully  understand  the  requirements  each 
is  obliged  to  follow.  BLM  has  arranged 
the  proposed  rule  in  a  question  and 
answer  format,  with  a  new  numbering  of 
sections.  This  will  make  it  easier  for  the 
public  to  locate  the  sections  that 
concern  them.  Few  changes  in  policy  or 
requirements  have  been  made  in  this 
proposed  rule,  but  BLM  has  clarified 
several  matters.  A  new  definition  of 
reindeer  has  been  added.  The  new 
definition  combines  the  old  definition 
with  a  statement  that  clarifies  the 
reindeer's  relationship  to  wild  caribou. 
The  proposed  rule  states  that  a  SlO 
application  fee  is  paid  for  each  year  of 
the  permit.  This  seems  like  a  new 
requirement  because  the  existing  part 
4300  regulations  do  not  sfiecify  that  the 
fee  must  be  paid  for  each  year.  Actually, 
it  has  long  been  a  BLM  procedure  to 
charge  herders  an  annual  fee  in  order  to 
cover  the  administrative  costs  of 
processing  the  applications.  Reasons  for 
cancellation  of  a  permit  are  expanded  to 
include  those  reasons  currently  used  by 
BL.M  to  reduce  or  modify  a  permit. 

rv.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  has  determined  that  this 
proposed  rule  is  categorically  excluded 
from  environmental  review  under 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  pursuant  to 
516  Departmental  Manual  (DM). 
Chapter  2.  Appendix  1.  Item  1.10.  and 
that  the  propxMed  rule  does  not  meet 
any  of  the  10  criteria  for  exceptions  to 
categorical  exclusions  listed  in  516  DM, 
Chapter  2,  Appendix  2.  Pursuant  to 
Council  on  Environmental  Quality 
regulations  (40  CFR  1508.4)  and  the 
environmental  policies  and  procedures 
of  the  Department  of  the  Interior,  the 
term  "categorical  exclusion"  means  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 


significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  proceduraa 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

This  propoeed  rule  qualifies  as  a 
categorical  exclusion  under  item  1.10 
for  regulations  of  an  administrative, 
financial,  legal,  technical,  or  procedural 
nature.  The  publication  of  this  proposed 
rule  does  not  change  the  rights  of 
customers  who  may  file  applications 
and  has  no  impact  on  the  environment. 
The  rule,  when  final,  will  simplify  the 
application  procedures  and  make  clear 
to  applicants  the  legal  requirements 
they  need  to  meet. 

Paperwork  Reduction  Act 

BLM  has  submitted  the  information 
collection  requirements  in  the  proposed 
rule  to  the  Office  of  Management  and 
Budget  for  approval  as  44  U.S.C.  3501 
et  seq  requires.  BLM  will  not  require 
collection  of  this  information  until  the 
Office  of  Management  and  Budget  has 
given  its  approval. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  to  ensure  that 
Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  fiexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  BLM  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  RFA  (5  U.S.C.  601  et  seq.). 

Unfunded  Mandates  Reform  Act 

BLM  has  determined  that  this 
proposed  rule  will  not  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

Execu//ve  Order  12612 

The  proposed  rule  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  BLM 
has  determined  that  this  proposed  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  assessment. 


Executive  Order  12630 

The  propoeed  rule  does  not  represent 
a  government  action  that  would 
interfare  with  constitutionally  protected 
property  rights  or  result  in  a  taJdng  of 
private  property. 

Executive  Order  12866 

BLM  has  determined  that  the 
proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  Hie  rule  is, 
therefore,  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
section  6(a)(3)  of  that  order. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive    - 
Order  12988. 

Author 

The  principal  author  of  this  rule  is 
Olivia  Short,  Bureau  of  Land 
Management.  Regulatory  Management 
Team.  1849  C  Street.  NW..  Washington. 
DC  20240.  Telephone  202-452-0345 
(Commercial  or  FTS). 

List  (rfSubjecti  in  43  CFR  Part  4300 

Administrative  practice  and 
procedure,  Alaska,  Grazing  lands.  Land 
Management  Bureau,  Range 
Management,  Reindeer,  Reporting  and 
recordkeeping  requirements. 

For  the  reason  set  forth  above,  and 
under  the  authority  of  25  U.S.C  500k, 
BLM  proposes  to  revise  43  CFR  part 
4300  to  read  as  follows: 

Dated:  October  21, 1996. 
Sylvia  V.  Baca. 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

PART  4300— QRAZINQ 
ADMINISTRATION;  ALASKA; 
REINDEER;  GENERAL 

Ganeral  Infbrmatioa 

§  4300. 1     What  is  a  reindeer? 
$  4300.2    Is  there  a  special  form  for  my 
application? 


I  yov  apply  §or  a  raindaar  graziBg 
penBit 

$4300.10    On  what  types  of  publicland  can 
I  obtain  a  reindeer  grazing  permit? 

$4300.11     Who  qualifles  to  apply  for  a 
permit? 

$4300.12    What  is  the  definition  of  a  native? 

A|qilyiBg  Gar  a  yvziag  peniul 

$  4300.20    How  do  I  apply  for  a  permit? 
$  4300. 2 1     What  must  I  include  in  my 

application? 
$  4300.22    What  fees  must  I  pay? 
$4300.23    After  I  file  my  application,  can  I 

use  the  land  before  BLM  issues  my 

permit? 
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$  4300.24    Does  my  filed  application  mean 
that  no  one  else  can  file  an  application? 

S 4300.25    Does  my  filed  application  mean  I 
will  automatically  raceive  a  pormit? 

ProtealB  agaiast  a  grazing  peraul  applicatioB 

$  4300.30    Can  someone  else  protest  my 
permit  application? 

Gonditioas  of  your  approved  porBit 

$  4300.40    How  long  can  I  graze  reindeer 

with  my  permit? 
$  4300.41     What  will  the  permit  say  about 

the  number  of  reindeer  and  where  I  can 

graze  them? 
$  4300.42    If  I  have  existing  improvements 

on  the  land,  will  these  be  allowed  in  the 

initial  permit? 
$  4300.43    What  should  I  do  if  I  want  to 

construct  and  maintain  improvements  on 

the  land? 
$  4300.44    Are  there  any  major  restrictions 

on  my  grazing  permit  that  I  might 

otherwise  think  are  allowed? 
$  4300.45    Must  I  submit  any  reports? 

fTiaii^ni  that  can  affad  your  permit 

Other  Uses  of  the  land 

$  4300.50    Are  there  other  uses  of  the  land 

that  may  affect  my  permit? 
$  4300.51     Will  I  be  notified  if  another  use. 

disposal,  or  withdrawal  occurs  on  the 

land? 
$  4300.52    Can  other  persons  use  the  land  in 

my  permit  for  mineral  exploration  or 

production? 

Changes  in  the  size  of  the  permitted  area 

$  4300.53    Can  BLM  reduce  the  size  of  the 

land  in  my  permit? 
$4300.54    Can  BLM  increase  the  size  of  the 

land  in  my  permit? 
$  4300.55    What  if  I  don't  agree  with  an 

adjustment  of  my  permit  area? 

Permit  renewals 

$  4300.57    How  do  I  apply  for  a  renewal  of 

my  permit? 
$4300.58    Will  the  renewed  permit  be 

exactly  the  same  as  the  old  permit? 

Assigning  your  permit  to  another  party 

$  4300.59    If  I  want  to  assign  my  permit  to 
another  party,  when  must  I  notify  BL.M? 

S  4300.60    What  must  be  included  in  my 
assignment  document? 

$  4300.61    Can  I  sublease  any  part  of  the 
land  in  my  permit? 

Claaiog  out  your  panut 

$  4300.70    May  I  relinquish  my  permit? 
$  4300.71    Under  what  circxmistances  can 

BLM  cancel  my  permit? 
$  4300. 72    May  I  remove  my  personal 

property  or  improvements  when  the 

permit  expires  or  terminates? 

Keindaer  craaaiBg  peraut 

$  4300.80    How  can  I  get  a  permit  to  cross 
reindeer  over  public  lands? 

Trespaas 

$  4300.90    What  is  a  trespass? 


PART  4300— GRAZING 
ADMMISTRATION:  ALASKA; 
REINDEER;  GENERAL 

Aadiority:  25  U.S.C  SOOk.  and  43  U.S.C 
1701  etseq. 

General  Information 

14300.1    What  Is  a  reindeer? 

Reindeer,  Rangifer  tarandus,  are  a 
semi-domesticated  member  of  the  deer 
family,  Cervidae.  They  are  essentially 
the  same  animal  as  their  wild  cousins, 
the  caribou,  but  tend  to  be  smaller  than 
caribou.  Reindeer  and  caribou  are 
different  subspecies  of  the  same  family, 
genus,  and  species.  The  term  "reindeer" 
includes  caribou  that  have  been 
introduced  into  animal  husbandry  or 
have  joined  reindeer  herds,  the  offspring 
of  these  caribou,  and  the  offspring  of 
reindeer. 

14300^    la  there  a  apeeial  f orm  for  my 
application? 

All  applications  and  reptorts  you 
submit  to  BLM  must  be  on  a  BLM- 
approved  form  and  in  duplicate. 

Before  jrou  apply  for  a  reindeer  grazing 
permit 

f4300.10    On  what  types  of  public  land  can 
I  obtain  a  reindeer  grazing  permit? 

(a)  You  may  apply  for  public  lands 
that  are  vacant  and  unappropriated. 

(b)  You  may  apply  for  public  lands 
which  have  been  withdrawn  for  any 
ptupose,  but  the  Department  or  agency 
with  administrative  jurisdiction  of  the 
withdrawn  lands  must  give  its  prior 
consent,  and  may  impose  terms  or 
conditions  on  the  use  of  the  land. 

(c)  If  the  lands  you  apply  for  are 
within  natural  caribou  migration  routes, 
or  if  they  have  other  important  values 
for  wildlife,  BLM  will  consult  with  the 
Alaska  Department  of  Fish  and  Game 
before  issuing  a  permit.  BLM  may 
include  such  lands  in  a  permit  at  its 
discretion,  and  a  permit  will  contain 
any  special  terms  and  conditions  to 
which  the  two  agencies  agree. 

§4300.11    Whoqualfflestoapplyfora 
permit? 

Natives,  groups,  associations  or 
corporations  of  natives  as  defined  by  the 
Act  of  September  1, 1937  (50  Stat.  900)   . 
qualify.  If  you  are  a  native  corporation, 
you  must  be  organized  tmder  the  laws 
of  the  United  States  or  the  State  of 
Alaska.  Native  corporations  organized 
under  the  Alaska  Native  Claims 
Settlement  Act  also  qualify. 

§4300.12    What  Is  the  definition  of  a 
native? 

Natives  are: 

(a)  Native  Indians,  Eskimos,  and 
Aleuts  of  whole  or  part  blood  living  in 


Alaska  at  the  time  of  the  Treaty  of 
Cession  of  Alaska  to  the  United  States, 
and  their  descendants  of  whole  or  part 
blood;  and 

(b)  Indians  and  Eskimos  who, 
between  1867  and  September  1. 1937. 
migrated  into  Alaska  from  Canada,  and 
their  descendants  of  whole  or  part 
blood. 

Appljring  for  a  graziiig  permit 

§4300.20    How  do  I  apply  tor  a  permit? 

You  must  execute  a  completed 
application  for  a  grazing  permit  and  file 
it  in  the  BLM  office  with  jurisdiction 
over  the  lands  for  which  you  are 
applying. 

§4300.21    Whatmustllneludolnmy 
spplication? 

(a)  You  must  include  a  certification  of 
reindeer  allotment  to  you.  signed  by  the 
Bureau  of  Indian  Affairs,  if  you  are  to 
receive  a  herd  from  the  Government.  If 
you  obtain  reindeer  from  a  source  other 
than  the  Government,  you  should  state 
the  source  and  show  evidence  of 
purchase  or  option  to  purchase. 

(b)  Your  initial  application  must  list 
the  location  of  and  describe  the 
improvements  you  own  in  the 
application  area.  You  must  have  this 
statement  verified  by  the  Bureau  of 
Indian  Affairs  before  you  submit  it  to 
BLM. 

§4300.22    What  fees  must  I  pay? 

You  must  pay  a  SlO  filing  fee  per  year 
with  each  application.  No  grazing  fee 
will  be  charged. 

§4300.23    Anerlfllemyapplloatlon,eanl 
use  ttie  land  before  BLM  issues  my  permit? 

No.  You  cannot  use  the  land  until 
BLM  issues  you  a  permit. 

§  4300.24    Does  my  iHed  spplication  maan 
that  no  ons  eiss  can  file  an  application? 

No.  The  filing  of  your  application  will 
not  segregate  the  land.  Anyone  else  may 
file  an  application  and  BLM  may 
dispose  of  the  lands  under  the  public 
land  laws. 

§4300.25    Does  my  med  spplication  msan 
I  WIN  automatiealiy  reostvs  s  psrmit? 

No.  BLM  issues  grazing  permit  at  its 
discretion. 

Protests  against  a  graziqg  permit 
application 

§4300.30    Can  someone  eIss  prolaat  my 
permit  application? 

(a)  Yes,  anyone  may  file  a  protest  with 
BLM.  This  protest  must: 

(1)  Be  filed  in  duplicate  with  BLM; 

(2)  Contain  a  complete  description  of 
all  facts  upon  which  it  is  based; 

(3)  Describe  the  lands  involved;  and 
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(4)  Be  accompanied  by  evidence  of 
service  of  a  copy  of  the  protest  on  the 
applicant. 

(b)  If  the  person  protesting  also  wants 
a  grazing  permit  for  all  or  part  of  the 
land  described  in  the  protested 
application,  the  protest  must  be 
accompanied  by  a  grazing  permit 
application. 

Conditions  of  your  approved  permit 


14300.40  How  long  can  I  < 
vmVi  My  pomiitr 

BLM  issues  permits  for  a  maximum  of 
10  years,  except  when  you  request  a 
shorter  term,  or  when  BLM  determines 
that  a  shorter  period  is  in  the  public 
interest.  The  issued  permit  will  specify 
the  number  of  years  you  can  graze 
reindeer. 

14300.41  WTw(«HII  the  pwmNaay  about 
tlM  numlMr  of  rated— r  and  whmn  I  can 
graaa  them? 

(a)  The  permit  will  indicate  the 
maximum  number  of  reindeer  you  can 
graze  on  the  permit  area  based  on  range 
conditions.  BLM  can  adjust  this  number 
if  range  conditions  change,  as  for 
example,  by  natural  causes,  overgrazing, 
or  fire. 

(b)  The  permit  will  restrict  grazing  to 
a  definitely  described  area  which  BLM 
feels  is  usable  and  adequate  for  your 
needs. 

14300^42    If  I  havo  exJattng  Improvomenta 
on  ttia  land.  «>W  tttaaa  ba  aNowad  In  the 
lnltWpannit7 

Yes,  any  improvements  existing  on 
the  land  will  be  allowed. 

14300.43    What  should  I  do  if  I  «Mnt  to 
conatnict  and  malntitn  hnprovomanta  on 
thaland? 

(a)  You  should  file  an  application 
with  BLM  for  a  permit  to  do  this.  A 
permit  will  allow  you  to  construct, 
maintain,  and  u.se  any  fence,  building, 
corral,  reservoir,  well  or  other 
improvement  needed  for  grazing  under 
the  grazing  permit;  and 

(b)  You  must  comply  with  Alaska 
state  law  in  the  construction  and 
maintenance  of  fences,  but  any  fence 
must  be  constructed  to  permit  ingress 
and  egress  of  miners,  mineral 
prospectors,  and  other  persons  entitled 
to  enter  the  area  for  lawful  purposes. 

§4300.44  Are thar*  any ma|or  raatrtctlona 
on  my  gnUng  pannlt  thai  I  might  otharalaa 
think  are  aWowad? 

Yes.  You  must  not: 

(a)  Enclose  roads,  trails  and  highways 
as  to  disturb  public  travel  there; 

(b)  Interfere  with  existing 
communication  lines  or  other 
improvements; 

(c)  Prevent  legal  hunting,  fishing  or 
trapping  on  the  land; 


(d)  Prevent  acx»n  by  penons.  such  u 
miners  and  mineral  prospectors, 
entitled  to  lawfully  enter,  or 

(e)  Craze  reindeer  without  complying 
with  applicable  State  and  Federal  laws 
on  livestock  quarantine  and  sanitation. 

14300.40    Muat  I  aubmn  any  rsports7 

Yes.  Before  April  1  of  the  second 
pwrmit  year  and  each  year  afterwards, 
you  must  submit  a  report  in  duplicate 
to  BLM  which  describes  your  grazing 
operations  during  the  preceding  year. 

Oianges  thai  caa  afled  your  penait 

Other  uses  of  the  land 

14300.40    Aralharaottiaruaaaoflhalsnd 
ttwt  may  affect  my  permit? 

Yes.  The  lands  described  in  your 
grazing  permit  and  the  subsurface  can 
be  affected  by  uses  that  BLM  considers 
more  important  than  grazing.  Your 
permit  can  be  modifiwl  or  reduced  in 
size  or  canceled  by  BLM  to  allow  for 

(a)  Protection,  development  and  use 
of  the  natural  resources,  e.g..  minerals, 
timber,  and  water,  under  applicable 
laws  and  regulations; 

(b)  Agricultural  use; 

(c)  Applications  for  and  the 
acquisition  of  homesites.  easements, 
permits,  leases  or  other  rights  and  uses, 
or  any  disposal  or  withdrawal,  under 
the  applicable  public  land  laws;  or 

(d)  Temporary  closing  of  portions  of 
the  permitted  area  to  grazing  whenever, 
because  of  improper  handling  of 
reindeer,  overgrazing.  Are  or  other 
cause,  BLM  judges  this  necessary  to 
restore  the  range  to  its  normal 
condition. 

14300.61    WW  i  be  nodfled  N  another  uaa, 
diapoaal  or  wWhdiawal  occurs  on  ttia  land? 

Yes.  If  there  is  a  settlement,  location, 
entry,  disposal,  or  withdrawal  on  any 
lands  described  in  your  permit.  BLM 
will  notify  you  and  will  reduce  your 
p>ermit  area  by  the  amount  of  the  area 
involved. 

§4300.52    Can  other  paraone  uee  the  land 
in  my  permit  for  minaral  exploration  or 
production? 

Yes.  Unless  the  land  is  otherwise 
withdrawn,  the  land  in  your  permit  is 
subject  to  lease  or  leasing  under  the 
mineral  leasing  laws  and  under  the 
Geothermal  Steam  Act,  and  it  can  be 
prospected,  located,  and  purchased 
under  the  mining  laws  and  applicable 
regulations  at  43  CFR  Croup  3800. 

Changes  in  the  size  of  the  permit  area 

§4300.83    OwiBLM  reduce  the  alae  of  the 
lartd  In  my  permit? 

Yes.  BLM  may  reduce  it  at  any  time 
but  must  notify  you  at  least  30  days 


before  taking  this  action.  BLM  can 
reduce  the  area  when: 

(a)  BLM  determines  that  the  area  is 
too  large  for  the  number  of  reindeer  you 
are  grazing:  or 

(b)  When  disposal,  withdrawal, 
natixral  causes,  such  as  drought  or  fire, 
or  any  other  reason  in  §  4300.50  so 
requires. 

§4300^    CanBLM  Incieaae  ttte  alie  of  the 
laiKl  ki  my  permit? 

Yes.  BLM  may  increase  the  area  on  its 
own  initiative  or  by  your  request  if  BLM 
determines  that  the  area  is  too  small  for 
the  number  of  reindeer  you  are  grazing. 
BLM  will  give  you  at  least  30  days 
notice  of  this  action. 

§4300JS    What  if  I  dont  agree  with  an 
ad|ualment  of  my  permit  area? 

You  must  contact  BLM  within  the 
notice  period  to  show  cause  why  the 
area  should  not  be  adjusted. 

Permit  renewals 

§4300.57    How  do  I  apply  for  a  renewal  of 
my  permit? 

You  must  submit  an  application  for 
renewal  between  four  and  eight  months 
before  the  permit  expires.  In  addition, 
you  must  include  a  $10  filing  fee  per 
year. 

§4300J8   WMMie  renewed  permH be 
exactly  the  same  aa  the  oM  pemrit? 

At  its  discretion,  BLM  may  offer  you 
a  renewed  grazing  permit  with  such 
terms,  conditions,  and  duration  that  it 
determines  are  in  the  public  interest. 

Assigning  your  permit  to  another  party 

§4300.80    If  I  want  to  aaeign  my  parmH  to 
artolher  parly,  wrtten  muat  I  notify  BLM? 

You  must  file  a  proposed  assignment 
of  your  permit,  in  whole  or  in  part,  in 
duplicate  with  BLM  within  90  days  of 
the  assignment  execution  date.  The 
assignment  is  effective  when  BLM 
approves  it. 

§4300.00    What  muat  be  Included  in  my 
ttt  document? 


Assignments  must  contain: 

(a)  All  terms  and  conditions  agreed  to 
by  the  parties; 

(b)  A  showing  under  §§4300.11  and 
4300.12  that  the  assignee  is  qualified  to 
hold  a  permit; 

(c)  A  showing  under  §  4300.21(a) 
regarding  a  reindeer  allotment;  and 

(d)  The  assignee's  statement  agreeing 
to  be  bound  by  the  provisions  of  the 
permit. 


§4300.61    Can  I 
land  In  my  permit? 

No. 


any  part  of  the 
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Ooaiag  out  yoor  permit 

14300.70    May  I  rsHnqulah  my  permit? 

Yes.  You  may  relinquish  the  permit 
by  filing  advance  written  notice  with 
BLM.  Your  relinqiushment  will  be 
e£EiBctive  on  the  date  you  indicate,  as 
long  as  it  is  at  least  30  days  after  the 
date  you  file. 


(b)  Any  person  who  willfully  violates 
the  regulations  in  this  part  shall  be 
deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  is  punishable  by 
impriscHunent  for  not  more  than  one 
year,  or  by  a  fine  of  not  more  than  S500. 
(PR  Doc.  90-27581  Filed  10-31-96;  8:45  am] 


§4300.71    Under  whatj 
BUM  cancel  my  permit? 

(a)  BLM  may  cancel  the  permit  if: 

(1)  BL.M  issued  it  impropef4y  through 
error  as  to  a  material  fmcA; 

(2)  You  fail  to  comply  with  any  of  the 
provisions  of  the  permit  or  the 
regulations  of  this  part;  or 

(3)  Disposal,  withdrawal,  natural 
causes,  such  as  drought  or  fire,  or  any 
other  reason  in  §  4300.50  so  requires. 

(b)  BLM  will  not  cancel  the  permit  for 
your  de&ult  until  BLM  has  notified  you 
in  writing  of  the  nature  of  your  default, 
and  you  have  been  given  at  least  30  days 
to  show  why  BLM  ^ould  not  cancel 
your  permit. 


remove  mypereonal 

>  when  the  permit 


§400072    May 

property  or 
explieaor 

(a)  Yes.  Within  90  days  of  the 
expiration  or  termination  of  the  grazing 
permit,  or  within  any  extension  period, 
you  may  remove  all  your  personal 
property  and  any  removable  range 
improvements  you  own.  such  as  fences, 
corrals,  and  buildings. 

(b)  Property  that  is  not  removed 
within  th(B  time  allowed  will  become 
property  of  the  United  States. 

Reindeer  croasiBg  permits 

§4300.60    How  can  I  get  a  permtt  to  croea 
reindeer  over  public  landa? 

(a)  BLM  may  issue  a  crossing  permit 
free  of  charge  when  you  file  an 
application  with  BLM  at  least  30  days 
before  the  croesing  is  to  begin.  Lands 
crossed  may  include  lands  under  a 
grazmg  permit. 

(b)Tlie  application  must  show: 

(1)  The  mmiber  of  reindeer  to  be 
driven; 

(2)  The  start  date; 

(3)  The  approximate  period  of  time 
required  for  the  crossing;  and 

(4)  The  land  to  be  cnMsed. 

(c)  You  must  comply  with  applicable 
State  and  Federal  laws  on  livestock 
quarantine  and  sanitation  when  crossing 
reindeer  on  public  land. 

Treq»aaB 

§4300J0   Whatlaalraapaaa? 

(a)  A  trespass  is  any  use  of  Federal 
land  for  reindeer  grazing  ptuposes 
writhout  a  valid  permit  issued  under  the 
regulations  of  this  part;  a  trespass  is 
unlawful  and  is  {Mohibited. 


Fish  and  Wlldllfa  Sarvica 

50  CFR  Part  17 
RiN  1018-AC32 

Eiidangarad  and  Thraatanad  Wlldllfa 
afid  Plants,  NoUca  of  Raopaning  of 
Commant  Period  on  Propoaad 
Endangarad  Statua  for  tha  Alamada 
Whipanaka.  tha  Calllppa  Silvarspot 
Butterfly,  and  tha  Bahran'a  Sllvarapot 
Butladly 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  Rule,  notice  of 

reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  purauant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
provides  notice  of  reopening  of  the 
comment  period  on  proposed 
endangered  status  for  Alameda 
whipsnake  [Masticophis  lateralis 
euryxanthus),  the  callippe  silverepot 
butterfly  (Speyeria  callippe  callippe), 
and  Behren's  silverepot  butterfly 
[Speyeria  zerene  behrensii).  The 
comment  period  has  been  reopened  to 
acquire  additional  information  from 
interested  parties,  and  to  resmne  the 
proposed  listing  actions. 
DATES:  The  public  comment  period 
closes  December  2, 1996. 

Any  comments  received  by  the 
closing  date  will  be  considered  in  the 
final  decision  on  this  proposal. 
ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  directiy  to  the  Field 
Supervisor.  Sacramento  Field  Office. 
3310  El  Camino  Ave.,  Suite  130, 
Sacramento,  California  95821. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
houra  at  the  above  address. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Diane  Windham  (see  ADDRESSES 
section)  at  (916)  979-2725. 

SUPPI^MENTARY  MPORMATION: 

Background 

On  February  4. 1994,  the  Service 
published  a  rule  proposing  endangered 
status  for  the  Alameda  wfadpsnake.  and 
the  caUippe  silverapot  and  Behren's 


silverspot  butterflies.  The  original 
camment  period  doeed  on  ^wil  5. 
1994. 

The  Alameda  whipsnake  occun  in 
northern  coastal  scrub,  chaparral,  and 
adlacmt  h^tats  in  the  inner  coast 
ranges  of  western  and  central  Contra 
Costa  and  Alameda  coimties.  Five 
populations  of  the  whipenake  are 
centered  in  the  (1)  Sobrante  Ridge, 
Tilden/Wildcat  Regional  Pariu  area  to 
the  Briones  Hills,  in  Contra  Costa 
County;  (2)  Oakland  Hills,  Anthony 
Chabot  area  to  Las  Trampas  Ridge,  in 
Contra  CoeU  County:  (3)  Hayward  Hills, 
Palomares  area  to  Pleasanton  Ridge,  in 
Alameda  County;  (4)  Mount  Diablo 
vicinity  and  the  Black  Hills,  in  Contra 
Costa  County;  and  (5)  Wauhag  Ridge, 
Del  Valle  area  to  t^e  Cedar  Mountain 
Ridge,  in  Alameda  County.  LitUe  or  no 
genetic  flow  oocun  bet%veen  these 
population  oentere.  The  whipsnake 
occun  on  State,  coimty,  and  privately 
owned  liands. 

The  callippe  silverspot  butterfly 
{Speyeria  calippe  callippe)  is  found  in 
native  grassland  and  8d)aoent  habitats, 
where  it  lays  its  eggs  on  the  dry  remains 
of  the  larval  foodplant,  Jolmny-  fiunp-up 
( Vjo7a  pedunculata),  or  on  surrounding 
debris.  Populations  of  the  callippe 
silverapot  butterfly  occur  only  in  the 
San  Frandaco  Bay  area,  south  of  the 
Golden  Gate  and  Carquinez  Straits.  The 
only  two  known  remaining  colonies 
occiu'  on  private,  coimty,  and  State 
lands  on  San  Bruno  Mountain  in  San 
Mateo  Coimty,  and  a  dty  park  in 
Alameda  County. 

The  Behren's  silverepot  butterfly 
[Speyeria  zerene  behrensii)  inhabits 
coastal  t«Tace  prairie  habitat  where  it 
lays  its  eggs  in  the  detnis  and  dried 
stems  of  the  larval  foodplant,  the 
western  dog  violet  [Viola  adunca).  The 
single,  extant  population  occure  on 
private  land  near  Point  Arena  in 
Mendodno  County. 

These  animals,  their  habitats,  and  the 
fbodplants  of  the  larval  butterflies  may 
be  threatened  by  one  or  more  of  the 
following:  commerdal  and  residential 
development,  fire  suppression, 
overcollecting,  competition  from  alien 
plants,  inappropriate  grazing  levels,  off- 
road  vehide  use,  trampling  by  hikers 
and  Uvestock,  and  random  chance 
events  by  virtue  of  their  small  numbera, 
and  small,  fragmented  population  sizes. 

The  Service  was  unable  to  make  a 
final  listing  determination  on  these 
spedes  beoiuse  of  a  limited  budget, 
other  endangered  spedes  assignments 
driven  by  court  ordere,  and  higher 
listing  priorities.  In  addition,  a 
moratorium  on  listing  actions  (Public 
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Law  104-6).  which  took  effect  on  April 
10.  1995.  stipulated  that  no  funds  could 
be  uaed  to  make  final  listing  or  critical 
habitat  determinations.  Now  that 
funding  has  been  restored,  the  Service  is 
prtx»eding  with  a  final  determination 
for  these  three  animal  species. 

Due  to  the  length  of  time  that  has 
elapsed  since  the  close  of  the  initial 
comment  period,  changing  procedural 
and  biological  circumstances  and  the 
need  to  review  the  best  scientific 
information  available  during  the 
decision-making  process,  the  comment 
period  is  being  reopened.  The  Service 
now  believes  that  the  effects  of  fire 
suppression,  a  factor  not  identified  in 
the  proposed  rule  as  a  threat  to  the 
Alameda  whipsnake  and  its  habitat, 
may  be  a  significant  factor  in  the 
determination  of  the  final  status  for  the 
whipsnake.  For  this  reason,  the  Service 
particularly  seeks  information 
concerning: 

(1)  the  kiiown  or  potential  effects  of 
fire  suppression  and  general  fire 
management  practices  on  the  Alameda 
whipsnake  and  its  habitat. 

In  addition,  the  Service  seeks 
information  that  has  become  available 
in  the  last  two  years  concerning: 

(2)  other  biological,  commercial,  or 
other  relevant  data  on  any  threat  (or  lack 
thereoO  to  any  of  these  species;  and 

(3)  the  size,  number,  or  distribution  of 
populations  of  any  of  these  species. 

Written  comments  may  be  submitted 
until  December  2,  1996  to  the  Service 
office  in  the  AODAESSCS  section. 

Author 

The  primary  author  of  this  notice  is 
Diane  Windham  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Specie*  Act  of  1973  (16  U.S.C. 
1531  etieq.). 

Dated:  October  25.  1996. 
Thonaa  Owyer, 

Acting  Regional  Director.  Region  1 
|FR  Doc.  96-28058  Filed  10-31-96.  8:45  ami 
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50  CFR  Pan  36 
RIN  101»^O93 

Regulaliona  for  the  Admlniatratton  of 
Special  Uee  Permlta  on  National 
Wildlife  Refugee  In  Alaeka 

AQENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  these  regulations  to 


clarify,  update,  and  add  to  existing 
regulations  for  the  administiatioQ  of  all 
special  uae  permits  (permits)  on 
national  wildlife  refuges  (refuges)  in 
Alaska.  These  regulations  are  being 
revised  to  provide  the  Service  with  the 
necessary  regulatory  authority  to 
administer  the  recent  changes  in  the 
refiiges'  commercial  visitor  service 
programs  and  to  ensure  proper  and 
uniform  management  of  all  {Mrmits  on 
refuges  in  Alaska. 
DATES:  For  written  comments  to  be 
considered,  they  must  be  received  by 
December  31. 1996. 


Comments  should  be  sent  to 
the  Regional  Director,  Attention:  Daryle 
R.  l^ns.  U.S.F.W.S.,  1011  Tudor  Rd., 
Anchorage.  AK  99503. 
FOR  FURTHER  eiFORMATXM  OOMTACT: 
Daryle  R.  L.ons,  telephone  (907)  786- 
3354. 

SUPPLEMOITARV  INFORMATION: 

Backgronnd 

The  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  (ANILCA, 
Pub.L.  96-487;  94  Stat.  2371)  and  the 
National  Wildlife  Refuge  System 
AdministraUon  Act  of  1966  (16  U.S.C. 
6e8dd-666ee)  authorize  the  Secretary  of 
Interior  to  prescribe  regulations  as 
necessary  to  administer  permits  for 
compatible  activities  on  refuges  in 
Alaska. 

The  current  regulations  governing 
issuance  of  permits  on  units  of  the 
National  Wildlife  Refuge  System  in 
Alaska,  codified  at  50  CFR  36.41.  and 
originally  published  in  the  Federal 
Ragialer  in  1981  (46  FR  40192.  August 
7.  1981),  and  were  amended  in  1986  (51 
FR  44794.  December  12.  1986).  Since 
then,  the  permit  administntion  program 
on  refuges  in  Alaska  has  continued  to 
evolve  and  grow  in  both  size  and 
complexity.  Although  special  use 
permits  were  issued  for  a  variety  of 
economic  and  other  privileged 
specialized  uses,  most  permits  issued  on 
Alaska  Refuges  are  for  commercial 
visitor  service  activities  involving 
guide-outfitters. 

The  primary  purpose  of  the  revised 
regulations  is  to  provide  better  guidance 
to  Service  employees  and  (wrmittees 
concerning  the  administration  of 
commercial  visitor  service  permits  on 
refuges  in  Alaska.  Regulations 
implementing  Section  1307  of  ANILCA 
(see  60  FTl  20374-20376.  April  25,  1995) 
are  currently  being  promulgated 
separately  from  this  rulemaking.  The 
1307  regulations  will  establish 
procedures  for  granting  historical  use. 
Native  Corporation,  and  local 
preferences  in  the  selection  of 
commercial  operators  who  provide 


visitor  services  other  than  hunting  and 
fishing  guiding  on  refuges  in  Alaska. 
The  1307  regulations  will  supplement 
these  propoeed  regulations. 

Since  the  original  regulations  were 
promulgated,  the  program  has  evolved 
due  to  significant  changes  in  State  of 
Alaska  guiding  regulations  and 
programs,  increases  in  commercial 
visitor  services  on  refuges,  and  changes 
in  the  economic  environment  of  the 
guiding  industry. 

The  most  visible  and  significant 
change  in  the  Service's  administration 
of  refuge  permits  in  Alaska  was  caused 
by  the  decision  of  the  Alaska  Supreme 
Court  in  Owsichek  v.  State  Guide 
Licensing  and  Control  Board,  763  P.  2  d 
488  (Alaska  1988).  That  ruling 
overturned  as  unconstitutional  the  State 
of  Alaska's  (State)  system  of  assigning 
exclusive  big  game  guide  areas.  Until 
that  ruling,  the  Service  depended  upon 
the  State's  system  for  selecting  big  game 
guides  for  uae  areas  within  refuge  lands 
in  Alaska.  To  allow  the  State  an 
opportiinity  to  develop  a 
constitutionally  acceptable  system  that 
would  meet  Service  needs,  the  Service 
imposed  a  moratorium  on  issuance  of 
permits  to  new  big  game  guide 
applicants.  After  a  period  of  operating 
under  this  moratorium,  it  became 
apparent  that  the  State  would  not  be 
able  to  adopt  and  implement  a  program 
for  selection  of  big  game  guide  outfitters 
which  also  would  satisfy  Service 
requirements  and  mandates.  Therefore, 
the  Service  developed  its  own  interim 
program  in  order  to  provide  an  equal 
opportimity  for  all  registered  big  game 
guide-outfittere  to  compete  for  permits 
to  operate  on  refuges  in  Alaska.  After 
soUdting  public  comment  on  a  draft 
system,  and  making  revisions  based  on 
those  comments,  an  interim  program 
was  implemented  in  June  1992. 
Requests  for  proposals  were  then 
solicited  and  applicants  were  notified  of 
selections  in  January  1993.  Successful 
applicants  were  awarded  5-year  permits 
effective  July  1, 1993. 

It  appears  unlikely  the  State  will  be 
able  to  implement  a  suitable 
competitlvely-based  system  for  selection 
of  guides  to  start  in  time  to  allow  the 
reissuance  of  permits  in  1998.  These 
revised  regulations  will  provide  the 
proper  authority  to  allow  the  Service's 
big  game  guide  permitting  program  to 
continue. 

Another  factor  in  the  evolution  of  the 
permit  program  has  been  the  significant 
increase  in  the  number  of  permits  being 
issued  by  the  refuges.  Increase  in 
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demand  for  activities  such  as  sport  fish 
guiding  and  river  floating  reached  the 
maximum  capacity  on  several  refuges 
during  the  late  1980's  and  early  1990's. 
Where  the  Service  has  had  to  limit  the 
nimibers  of  permittees  for  certain 
activities^  this  was  done  by  awarding 
permits  through  competitive  selection 
processes  or  by  annually  renewing 
pmmits  for  existing  permittees  until  a 
competitive  selection  process  could  be 
implemented. 

'tlie  existing  system  also  needs  to  be 
modified  to  respond  to  the  changing 
economic  conditions  affecting 
commercial  visitor  services.  Guides 
started  voicing  their  concerns  in  the  late 
1980's  that  changing  economic  factors 
and  business  requirements  made  it  more 
and  more  difficult  for  commercial 
visitor  service  businesses  to  operate  in 
a  profiBssional  and  safe  manner  with  the 
limited  financial  security  offered  by 
annual  permits.  Guides  have  offered 
strong  arguments  that  they  needed  the 
financial  security  associated  with  longer 
term  permits  and  the  right  to  transfer 
their  permits  when  they  retired.  They 
also  sought  survivor  rights  for  family 
members  and  business  partners.  The 
Service  addressed  their  concerns  in  part 
by  initiating  programs  to  issue 
competitively  awarded.  5-year  permits 
for  sport  fish  guides  on  Togiak  National 
Wildlife  Refuge  in  1991  and  for  big 
game  guide  outfitters  on  all  Alaska 
refuges  in  1992.  Policy  was  also  revised 
to  establish  a  right  of  survivorship. 

As  a  result  ofthe  changes  associated 
with  awarding  permits  competklvely. 
there  has  been  an  apparent  overall 
improvement  in  permittee  compliance 
with  terms  of  permits,  a  reduction  in 
impacts  to  refuge  resources  and  other 
users,  and  an  increase  in  the  quality  of 
visitor  services  provided  to  the  public. 

Early  in  1995,  Congress  directed  the 
Service  to  reinstate  a  short-lived  and 
efiiactively  unimplemented  1992  policy 
directive  issued  by  former  Secretary  of 
the  Interior  Lujan.  The  1992  policy 
required  competitively  issued  hunting 
and  fishing  guide  permits  to  have  5-year 
terms  with  5-year  renewal  rights, 
allowed  the  privileges  of  the  permits  to 
be  transferable  under  certain  conditions, 
and  required  existing  competitively 
awarded  permits  to  be  reissued 
consistent  with  the  policy.  Shortly  after 
Secretary  of  the  Interior  Babbitt's 
appointment,  he  reviewed  the  1992 
policy  and  determined  that  it  was 
inappropriate  to  implement  such  policy 
without  public  notice  and  oixnment. 
Subsequently,  Congress  supported  a 
return  to  the  earlier  policy  by  including 
language  in  a  confiermice  repent  (H.R. 
1977).  regarding  the  Department's  Fiscal 
Year  1996  appropriations,  which 


directed  the  Service  to  reinstate  the 
1992  policy.  The  Service  is  complying 
with  the  directive  by  puUishing  these 
proposed  regulations.  To  meet  the  intent 
of  the  directive,  the  proposed 
regulatitms  also  provide  a  phase-in 
period  of  the  competitive  system  to 
those  pwmittees  who  have  been 
conducting  a  commercial  activity  in  a 
refuge  where  the  Service  has  historically 
limited  the  numbers  of  permits  Issued. 
Although  the  Service  has  only  been 
Issuing  aimual  permits  to  these 
permittees,  the  Service,  until  recently, 
has  given  them  a  reasonable  expectation 
that  they  would  continue  to  receive 
permits  each  year  as  long  as  they 
provided  good  service  and  met  tiie 
terms  of  their  permits.  Many  of  these 
permittees  have  invested  a  significant 
amount  of  time  and  money  and  built 
their  lives  around  a  business  which  is 
dependent  upon  receiving  a  permit. 

The  proposed  regulations  make  the 
1992  policy  applicable  to  all 
competitively  awarded  commercial 
visitor  service  permits,  not  just  sport 
fishing  and  big  game  hunting  guide 
permits  and  will  provide  the  Service 
with  the  proper  regulatory  authority  to 
administer  its  permit  program.  The 
existing  regulations  do  not  address  the 
competitive  award  of  all  big  game  guide- 
outfitter  permits  nor  any  ofthe  other 
refuge-spedfic,  competitively  awarded 
permits.  In  a  recent  lawsuit  concerning 
implementation  of  the  big  game  guide- 
outfitter  program,  the  U.S.  District 
Court's  1994  finding  in  favor  of  the 
Service  was  Influenced  by  the  Service's 
commitment  to  developing  regulations 
addressing  administration  of  the 
program. 

In  summary,  the  goals  of  this 
rulemaking  are  to  provide  the  public, 
commercial  service  industry,  and 
Service  employees  with  better  guidance 
for  the  administration  of  special  use 
permits  on  refuges  in  Alaska;  to  enhance 
the  conservation  of  wildlife  resources  by 
establishing  a  system  in  which  operators 
have  a  more  direct,  continuing  and  long- 
term  interest  in  conserving  and 
protecting  these  valuable  resources;  and 
to  obtain  the  most  capable  operators 
available  to  provide  safie,  high  quality 
services  to  the  general  public. 

Analysis  of  Conunents  Received 

Department  of  Interior  policy  is. 
whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  Prior  to  drafting 
these  r^ulations.  individual  letters 
were  sent  to  all  known  interested  parties 
and  an  advance  notice  was  published  in 
the  Federal  Register  which  requested 
public  comments  on  several  Issues, 
including: 


(1)  Whether  the  existing  180-day 
period  allowed  for  filing  appeals  of 
decisions  by  refuge  managers  denying 
permit  applications  to  the  Regional 
Director  of  the  Service  is  appropriate 
imder  present  circumstances.  By  way  of 
comparison,  the  appeal  period  in  the 
rest  of  the  United  States  is  30  days  (50 
CFR  25.45); 

(2)  To  what  extent  should  the  existing 
interim  system  used  for  selecting  big 
game  guide-outfitters  be  made  part  of 
the  regulations; 

(3)  Whether  a  different  appeal 
procedure  should  be  used  where  permit 
awards  are  based  upon  a  competitive 
selection  system  such  as  that  used  to 
select  big  game  guide-outfitters  under 
the  exlstine  interim  system;  and 

(4)  Whether  provision  should  be  made 
for  suspending  the  Service's  big  game 
guide-outfitter  selection  system  if  the 
State  develops  and  Implements  a  system 
meeting  Service  requirements. 

The  Service  received  14  letters  in 
response  to  the  advance  notice.  These 
included  one  letter  bom  the  State  of 
Alaska,  two  letters  fiom  Alaska  Native 
village  ccunclls,  one  letter  from  a 
national  environmental  organization, 
one  letter  from  a  big  game  guiding 
association,  and  nine  letters  from 
individuals.  In  addition,  the  Service 
received  additional  informal  follow  up 
comments,  mostly  from  those  who  had 
responded  to  the  advance  notice  with 
substantial  comments.  The  following  is 
an  analysis  of  the  written  comments 
received  in  response  to  the  notice: 

Length  of  Appeal  Period 

Four  comments  were  received  on  the 
appeal  period.  One  respondent  stated 
the  existing  180-day  period  is 
appropriate.  Two  respondents 
recommended  that  the  appeal  period  be 
shortened  to  30-60  days.  Stated 
rationale  Included  that  a  longer  period 
places  existing  permittees  in  an 
awkward  position  for  a  longer  period 
than  necessary  and  prevents  them  from 
committing  resources  to  their  operations 
until  the  time  for  filing  an  appeal  has 
run  or  is  resolved.  One  re^>ondent 
recommended  extending  the  appeal 
period  up  to  1-year  because  guide- 
outfitters  are  often  in  Isolated  areas 
without  access  to  immediate 
communication.  The  proposed 
regulations  provide  for  a  45-day  appeal 
period. 

Incorporation  of  Big  Game  Guide- 
Outfitter  Selectiim  Prooeas  Into 
Regulations 

Six  ctMnments  were  received  on 
making  the  existing  selecticm  process 
part  ofthe  regulations.  Two  respondents 
recommended  suspending  the  existing 
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big  game  guide  selection  prooeM 
completely  in  favor  of  the  State  of 
Alaska's  existing  system.  Three 
respondents  supported  making  the 
existing  policy,  with  revisions,  part  of 
the  regulations.  One  respondent 
recommended  that  any  changes  in  the 
administration  of  special  use  permits 
should  be  made  in  policy  form  instead 
of  revised  regulations.  The  propoaed 
regulations  establish  a  framework  the 
Service  considers  the  minimum 
necessary  to  provide  proper  legal 
authority  to  administer  the  program. 

Appeal  Procedure 

Three  respondents  commented  on  the 
appeal  procedure.  Two  commenters 
urged  the  Service  to  develop  a  more 
objective  appeal  procedure  which  is  less 
biased  than  the  existing  system.  One 
respondent  proposed  that  the  issuance 
of  certain  types  of  permits  should  be 
subject  to  public  notice  with  an  appeal 
process  to  contest  the  awarding  of 
permits  which  are  construed  to  be 
controversial. 

The  regulations  establish  a  revised 
appeal  process  including  different 
ailowea  time  frames  from  the  existing 
regulations.  The  proposed  regulations 
do  not  establish  an  appeal  mechanism 
for  the  general  public  to  contest  the 
issuance  of  permits.  The  Service 
believes  this  would  be  an  unjustifiable 
administrative  burden  for  most  routine 
pwrmits.  The  issuance  of  future  permits 
authorizing  controversial  activities,  not 
within  the  scope  of  decisions  made 
during  prior  public  planning  processes 
in  compliance  with  National 
Environmental  Protection  Act  (NEPA) 
requirements,  will  be  subject  to  public 
comment  during  the  development  of 
appropriate  NEPA  documentation. 

ProYision  for  Suspending  Big  Game 
GuideOutfiner  Selection  Provisions 

Four  comments  favored  establishing  a 
provision  in  the  regulations  that  would 
suspend  the  Service's  administration  of 
selecting  big  game  guide-outfitters  if  the 
State  of  Alaska  develops  satisfactory 
competitive  selection  regulations.  "The 
proposed  regulations  include  a 
provision  for  State  selection  of  big  game 
guide-outHtters  as  well  as  sport  Rshing 
guides. 

Other 

The  Service  received  numerous  other 
comments  concerning  other 
administrative  aspects  of  the  special  use 
permit  program.  Most  of  these 
comments  were  more  relevant  to 
upcoming  policy  development  issues 
rather  than  the  rule  itself.  Examples 
include: 


(1)  Revising  competitiTe  selection 
criteria: 

(2)  Structure  of  aelection  panels: 

(3)  G>mprehensive  review  of  permit 
program: 

(4)  Cumulative  impacts  of  authorized 
permittee  activities:  and 

(5)  Permit  fees. 

The  Service  also  received  several 
comments  regarding  permit  terms, 
transferability,  and  renewal  ri^ts.  All 
but  one  of  these  comments  favored 
longer  term  permits  with  renewal  rights 
and  allowances  for  transferability.  Ilie 
proposed  rule  provides  for  5  year  terms 
with  renewal  rights  and  limited 
transferability. 

One  respondent  recommended  that 
the  Service  thoroughly  assess  the 
activities  occurring  under  past  and 
present  permits  and  provide  this 
information  to  the  public  prior  to 
publishing  this  proposed  rule.  The 
Service  does  not  feel  additional 
assessments  are  needed  because  these 
regulations  focus  on  the  administrative 
process,  not  on  management  decisions 
relating  to  the  number  and  types  of 
permits  to  be  authorized.  Such 
assessments  will  be  needed  during  the 
development  or  revision  of  public  use 
management  plans  and/or 
comprehensive  conservation  plans  for 
individual  refuges. 

One  respondent  recommended 
changes  in  the  Service's  emergency 
closure  process.  These 
recommendations  are  applicable  to 
another  section  of  existing  regulations 
and  do  not  pertain  to  this  proposed  rule. 

One  respondent  recommended  that 
the  proposed  rule  require  written 
compatibility  determinations  before  any 
secondary  use  is  allowed.  Compatibility 
determinations  are  statutorily  required 
for  activities  requiring  a  special  use 
permit.  Written  determinations  are 
routinely  completed  by  every  Refuge 
Manager  in  Alaska.  If  the  Service 
determines  there  is  a  need  for  a 
regulation  on  this  subject,  it  will  be 
included  in  the  next  revision  of  Part  25. 
Subpart  D  of  Title  50  of  the  Code  of 
Federal  Regulations  which  applies  to  all 
national  wildlife  refuges,  not  just 
refuges  in  Alaska. 

Request  fior  AdditioaaJ  Comments 

In  accordance  with  Department 
policy,  interested  persons  may  submit 
written  comments  concerning  this 
proposed  rule  by  any  of  the  following: 

(1)  Mailing  to  Daryle  R.  Lons.  U.S. 
Fish  and  Wildlife  Service:  1011  East 
Tudor  Road.  Anchorage.  AK  99503- 
6199; 

(2)  Faxing  to  Daryle  Lons  at  (907) 
786-3657;  or 


(3)  Electronically  nfailing  to  daryle^ 
lons9mail.fws.gov. 

The  Service  scheduled  public 
meetings  to  receive  comments  in 
Anchorage  and  Fairbanks,  Alaska  and 
reviewed  and  considered  all  substantive 
comments  before  this  proposed  rule  was 
published. 

Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  Service  has  applied  for  its 
expired  authorization  and  clearance 
number  1018-0077  to  be  re-instated  by 
the  Office  of  Management  and  Budget 
(OMB).  The  Service  is  applying  for  an 
emergency  extension  and  is  likewise 
working  on  a  long-term  3-year 
authorization  request  which  %vill  be 
submitted  before  the  emergency 
authorization  expires.  No  information 
collection  will  be  made  until  this 
authorization  is  obtained  and  current. 

This  collection  of  information  will  be 
achieved  through  the  use  of  a  USFWS 
Application  Form,  which  will  be 
modified  pursuant  to  50  CFR  13.12(b), 
to  address  the  specific  requirements  of 
the  final  rule.  The  information 
collection  requirements  needed  for  the 
proper  use  and  management  of  all 
Alaska  National  Wildlife  Refuges  is 
contained  in  50  CFR  36.3.  The 
information  is  being  collected  to  assist 
the  Service  in  administering  economic 
and  other  privileged  use  programs  and, 
[>articularly.  in  the  issuance  of  permits 
and  the  granting  of  statutory  or 
administrative  benefits. 

This  collection  of  information  will 
establish  whether  the  applicant  is  fully 
qualified  to  receive  the  benefits  of  a 
refuge  permit.  The  information  such  as 
name,  address,  phone  number,  depth  of 
experience,  qualifications,  time  in 
residence,  knowledge  of  function,  and 
affiliations  requested  in  the  application 
form  is  reouired  to  obtain  a  benefit. 

The  likely  respondents  to  this 
collection  of  information  will  be 
individual  Alaska  citizens  and  native 
corporations  who  wish  to  be  considered 
to  receive  a  refuge  permit.  This 
information  will  be  needed  by  the 
USFWS  to  determine  whether  a  given 
individual  or  corporation  qualifies.  A 
refuge  permit  will  be  ap(>roved  for  3 
years,  at  which  time  renewal  of 
approval  will  be  considered  by  the 
Service.  The  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  1.5  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  estimated  nimiber  of 
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likelv  leqKuidents  is  less  than  tm, 
yielding  a  total  ■nnnal  reporting  and 
recordkeeping  burden  of  15  hours  or 
less. 

Direct  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the  form 
to  the  Service  Information  Collection 
Clearance  officer,  Fish  and  Wildlife 
Service,  Mail  Stop  224,  Arlington 
Square,  U.S.  Department  of  the  Interior, 
1849  C  Street,  N.W..  Washington.  D.C. 
20240.  and  to  the  Office  of  b^ormation 
and  Regulatory  Afiairs.  OME,  Attention: 
Desk  officer  for  the  Interior  Department 
(1018-0077),  Washington,  D.C.  20503. 

EnvinHimental  Considerations 

In  accordance  with  516  DM  2, 
Appendix  2,  the  Service  has  determined 
that  this  action  is  categorically  excluded 
from  the  NEPA  process  as  it  contains 
"policies,  directives,  regulations  and 
guidelines  of  an  administrative, 
financial,  legal,  technical  or  procedural 
nature"  that  will  have  no  potential  for 
causing  substantial  environmental 
impact 

Economic  Effacti/Regulatory  Flexibility 
Act  Compliance 

This  rulemaking  was  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  \mder  Executive  Order  12866.  A 
review  under  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.)  has 
revealed  that  this  proposed  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses, 
organizations,  or  governmental 
jurisdictions.  The  proposed  rule  v^rill 
maintain  an  overall  economic  status  quo 
without  changes  in  either  the  number  or 
type  of  permits  being  issued. 

Uniunded  Mandates 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act  (2  U.S.C.  1502  et  seq.). 
that  this  rulemaking  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local  or  State  governments 
or  private  entities. 

Qvil  Justice  Refiwm 

The  Department  has  determined  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Primary  Author  Daryle  R.  Lons, 
Refuge  Program  Specialist,  Fish  and 
Wildlife  S^vice,  Alaska  Region. 

List  of  Sol^ects  in  50  CFR  Part  36 

Alaska,  Recreation  and  recreation 
areas.  Reporting  and  recordkeeping 
requiremfflits,  Wildlife  refiiges. , 


Accordingly,  Part  36  of  Qiapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  AimmH^ 
as  follows: 

PART36-(AMENDEiq 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Anthority:  16  U.S.C  460(k)  et  asq..  668dd 
et  seq.,  742(a)  et  seq.,  3101  et  seq..  and  44 
U.S.C.  3501  et  seq. 

2.  Section  36.41  is  revised  to  read  as 
follows: 

S  36.41    Penntta. 

(a)  Applicability.  The  regulations 
contained  in  this  section  apply  to  the 
issuance  and  administration  of 
competitively  and  noncompetitively 
issued  permits  for  economic  and/or 
other  privileged  uses  on  all  national 
wildlife  refuges  in  Alaska.  Nothing  in 
this  section  requires  the  refuge  manager 
to  issue  a  special  use  permit  if  not 
otherwise  mandated  by  statute  to  do  so. 
Supplemental  procedures  for  granting 
historical  use.  Native  Corporation,  and 
local  preferences  in  the  selection  of 
commercial  operators  to  hold  permits  to 
provide  visitor  services,  other  than 
hunting  and  fishing  guiding  on  refuges 
in  Ala^:a,  are  addressed  in  §  36.37, 
Revenue  Producing  Visitor  Services. 

(b)  Definitions.  As  used  in  this 
section,  the  term  or  terms: 

Commercial  visitor  service  shall  mean 
any  service  or  activity  made  available 
for  a  fee,  commission,  brokerage  or  other 
compensation  to  persons  who  visit  a 
refuge,  including  such  services  as 
providing  food,  accommodations, 
transportation,  tours,  and  guides. 
Included  is  any  activity  where  one 
participant/member  or  group  of 
participants  pays  more  in  fees  than  the 
other  participants  (non  member  fees, 
etc.),  or  fees  are  paid  to  the  organization 
which  are  in  excess  of  the  bona  fide 
expenses  of  the  trip; 

Entire  business  shall  mean  all  assets 
including,  but  not  limited  to, 
equipment,  fedlities,  and  other  holdings 
associated  with  the  permittee's  type  of 
commercial  visitor  service  authorized 
by  permit.  This  term  also  includes 
assets  held  imder  the  name  of  separate 
business  entities,  which  provide  the 
same  ty])e  of  commercial  visitor  services 
authorized  by  permit,  that  the  permittee 
has  a  financial  interest  in.  The  term 
does  not  include  related  enterprises 
owned  by  the  permittee  such  as 
taxidermy  and  travel  services; 

Operations  plan  shall  mean  a 
narrative  description  of  the  commercial 
operations  whidi  contains  all  required 
information  identified  in  the 
prospectus; 


Psnnit  shall  mean  a  special  use 
pennit  issued  by  the  refuge  managor 
which  authorizes  a  cominercial  visitor 
service  or  other  activity  restricted  by 
law  or  regulation  on  a  national  wildlife 
refuge; 

Prospectus  shall  mean  the  document 
that  the  Service  uses  in  soliciting 
competition  to  award  commercial 
visitor  services  on  a  refuge; 

SubcontrcK^ting  shall  mean  any 
activity  in  which  the  permittee  provides 
financial  or  other  ranuneration  to 
anyone  other  than  employees  to  conduct 
the  specific  commercial  services 
authorized  by  the  Service.  The 
permittee's  primary  authorized 
activities  must  be  conducted  in  a 
genuine  employer/employee 
relationship  where  the  source  of  all 
remimeration  for  services  provided  to 
clients  is  bam  the  permittee. 
Subcontracting  does  not  apply  to 
booking  services  or  authorized 
secondary  services  provided  to  clients 
in  support  of  the  permittee's  primary 
authorized  activities  (e.g.,  a  guide 
paying  a  marine  or  air  taxi  operator  to 
transport  clients); 

Suhletting  shall  mean  any  activity  in 
which  the  permittee  receives  financial 
or  other  remuneration  in  return  for 
allowing  another  commercial  operator 
to  conduct  any  of  the  permittee's 
authorized  activities  in  the  permittee's 
use  area;  and 

Use  area  shall  mean  the  designated 
area  that  a  permittee  is  authorized  to 
conduct  conunerdal  services  in. 

(c)  General  provisions.  In  all  cases 
where  a  permit  is  required,  the 
permittee  must  abide  by  the  conditions 
under  which  the  permit  was  issued. 
Refuge  managers  will  provide  written 
notice  to  the  permittee  in  all  cases 
where  dociunentation  of  noncompliance 
is  prepared  for  use  in  any  administrative 
proceeding  involving  the  permittee. 

(d)  Application.  (Ij  This  section  and 
other  regulations  in  this  part  36, 
generally  applicable  to  the  National 
Wildlife  Refuge  System  require  that 
permits  be  obtained  bom  the  refuge 
manager.  For  activities  on  the  following 
refuges,  permits  are  to  be  obtained  from 
the  respective  refuge  manager  in  the 
foUoMring  locations: 


Refuge 

Office  localion 

Alaska  Peninsula  Nalionel 

King  Salmon. 

WMMe  Refuge. 

Alasica  Maritime  Neinnal 

Homer. 

WldWe  Refuge. 

Aleutian  Islands  UnK,  Alas- 

Homer. 

ka  Maritime  NWR. 

An«c  Natkinal  WMKfe  Ref- 

FairtMnks. 

uge. 

Becherof  N^tonai  WiklNe 

King  Salmon. 

Refuge. 
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Ra«ug« 

/'^■tfMt.A    111  1    ^atri  r> 

Irvwto  NUior^  WitdM* 

McGralh. 

R«fug« 

Izambak  Natnnal  WitdHe 

CotdBay 

Rafuge. 

Kanul  Naliontf  WHcSte 

Fwtianlcs. 

Rafuga. 

Kanai  Nattonai  WitdWa  Ref- 

Sol(to(na. 

uge. 

KodM(  Nalwnei  WitdNte 

Kodak. 

Rafuge 

Koyukuk  National  WidMe 

Galena. 

Rafuge. 

NoMtna  rMional  WJkMe 

Qalena. 

ReMie. 

Satewik  Nation^  WidMte 

Kotzebue. 

Refuge. 

Teiin  Na5ona<  WMdHe  Ref- 

Tok. 

uge. 

Togiak  NationeJ  WitdMe 

CMkngham. 

Rafuge. 

Yiiion  Delta  Natwnai  Witd- 

Battwi. 

Wa  Refuge. 

Yut(on  Flats  National  Wld- 

Favbwto. 

Me  Refuge 

(2)  For  noncompetitively  issued 
permits,  the  applicant  may  present  the 
application  verbally  if  he/she  is  unable 
to  prepare  a  written  application.  The 
rehige  manager  will  keep  a  written 
record  of  such  verbal  application.  For 
competitively  issued  permits,  the 
applicant  must  submit  a  written 
application  in  the  format  delineated  in 
the  prospectus  or  other  designated 
format  of  the  Service. 

(3)  The  refuge  manager  will  grant  or 
deny  applications  for  noncompetitively 
issued  permits  in  writing  within  45 
days,  except  for  good  cause.  For 
competitively  issued  permits,  the  refuge 
manager  will  granXjir  deny  applications 
in  accordance  with  the  time  name 
established  in  the  prospectus,  except  for 
good  cause. 

(4)  Application  period  deadlines  for 
individual  refuges  may  be  established 
for  both  competitively  and 
noncompetitively  issued  permits. 
Notification  of  availability  for 
commercial  opportunities  and 
application  deadlines  will  be  sent  to 
existing  and/or  the  previous  year's 
permittees,  published  in  at  least  one 
newspaper  of  general  circulation  in  the 
State  and  in  at  least  one  local 
new8(>8per  if  available,  and  made 
available  for  broadcast  on  local  radio 
stations  in  a  manner  reasonably 
calculated  to  inform  local  prospective 
applicants. 

[5]  The  Service  may  limit  the  number 
of  applications  that  an  individual  may 
submit  for  competitively  awarded 
offerings. 

(e)  Competitively  awarded  permits.  (1) 
Where  the  number  of  available  permits 
is  limited,  permits  will  be  awarded 
competitively.  A  prospectus  with 


invitation  to  bid  syatam  will  ba  the 
primary  competitive  method  uaed  for 
selecting  commercial  viaitor  aarvicaa. 
Where  justified,  other  ealection 
methoda.  including  but  not  limited  to 
lotteries,  may  be  used.  Such 
circumstancaa  may  Include,  but  not  be 
limited  to,  the  timely  refilling  of  uoe 
areas  that  have  become  vacant  during 
regularly  scheduled  terms  to  prevent 
commercial  visitor  service  opportunities 
from  going  unused,  and  initiating  trial 
programs  on  individual  refugee.  The 
refuse  manager  has  discretionary 
authority  to  issue  noncompetitive 
permits  on  a  one-time,  short-term  basis 
to  accredited  educational  institutions 
and  nonprofit,  environmental 
organizations  for  acUvitiaa  in  use  areas 
where  permits  are  otherwise  limited  to 
competitive  award. 

(2)  Where  numbers  of  fwrmits  have 
been  limited  for  an  activity  prior  to  the 
promulgation  of  these  regulations  and  a 
prospectus  with  invitation  to  bid  system 
has  not  yet  been  developed,  refuge 
managers  may  issue  noncompetitive 
five-year  permits  on  a  one-time  basis  to 
existing  permittees. 

(3)  All  solicitations  for  competition 
will  be  publicly  noticed  in  accordance 
with  paragraph  (d)(4)  of  this  section  and 
include  reasonable  application  periods 
of  not  less  than  60  days.  When 
competitively  selecting  permittees  for 
an  activity  in  a  use  area  where  permits 
for  that  activity  have  not  previously 
been  corofMtitively  swaroed,  the  Service 
will  publicly  notice  the  upcoming 
opportunity  a  minimum  of  18  months 
prior  to  the  efi^ective  date  of  the  permit 
term. 

(4)  All  prospectuses  will  identify  the 
selection  criteria  that  the  Service  will 
use  to  evaluate  the  proposals. 
Experience  and  performance  in 
providing  the  same  or  similar  services 
must  be  included  as  a  criterium  in  oil 
prospectuses  involving  commercial 
visitor  services.  In  evaluating  the 
experience  of  an  applicant,  the  Service 
will  specifically  consider  knowledge  of 
the  specific  area  covered  by  the 
prospectus  and  the  nature  of  the 
technical  skills  required  to*provide 
quality  service  to  the  public. 

(5)  A  panel  of  Service  employees  who 
use  s  scoring  process  baaed  on  the 
selection  criteria  will  evaluate  and  rank 
applications  received  in  response  to  a 
prospectus. 

(6)  The  Service  has  discretionary 
authority  to  not  evaluate  or  consider 
proposals  that  are  incomplete  or 
improperly  submitted. 

(7)  The  Service  may  establish 
minimum  scores  to  qualify  for  the 
award  of  permits.  If  established,  these 


minimum  acotas  will  be  identified  in 
the  proapectus. 

(8)  The  Sarvice  may  establish  limits 
on  the  niunber  of  uae  areas  within  an 
individual  rehiae,  or  on  refuges 
statewide,  in  which  a  permittee  is 
suthorized  to  operate.  This  limit  applies 
to  diffarent  corporations  in  which  the 
same  individual  has  any  ownership 
interests. 

(9)  When  vacancies  occur  in 
competitively  filled  use  areas,  the 
procedure  for  reissuing  the  permits  will   . 
depend  on  how  long  it  has  been  since 
the  permit  was  originally  issued.  If  a 
vacancy  occurs  within  the  first  12 
months  of  the  permit's  efliactive  date, 

the  permit  will  be  awarded  to  the  next 
highest  ranking  interested  applicant  in 
the  original  solicitation.  Resolicited 
competition  for  the  area  will  occur  as 
soon  as  practicable  if: 

(i)  A  vacancy  occurs  after  12  months 
of  the  permits  effective  date;  and 

(ii)  At  least  24  months  of  the  original 
permit  term  is  available  for  a  new 
permittee  after  completion  of  the 
solicitation,  application,  evaluation  and 
awards  period.  If  less  than  24  months  of 
the  term  of  the  permit  is  available,  the 
Service  has  the  discretion  to  solicit 
competition  during  the  regularly 
scheduled  solicitation  period.  In  areas 
where  historically  there  has  not  been 
significant  permittee  interest,  a 
noncompetitively  issued  permit  may  be 
issued  on  an  annual  basis  until 
competition  can  be  solicited  in 
conjimction  with  other  solicitations  for 
vacant  areas. 

(10)  Terms  of  permits  awarded  under 
the  prospectus  with  invitation  method 
are  valid  for  5  years  except  in  thoise 
instances  where  permits  are  issued  to 
fill  vacancies  occiuring  during  a 
scheduled  award  cycle.  In  these 
instances,  the  duration  of  the  permit 
may  be  limited  to  the  expiration  date  of 
the  original  award  period.  Permits 
awarded  under  the  prospectus  with 
invitation  method  may  be 
noncompetitively  renewed  by  the  refuge 
manager  for  a  period  of  5  additional 
years  upon  showing  permittee 
compliance  with  all  applicable  permit 
terms  and  conditions  and  a  satisfactory 
record  of  performance.  No  other 
extensions  or  noncompetitive  renewals 
shall  be  awarded  after  one  renewal. 

(11)  Permit  privileges  may  be 
transferred  to  other  qualified  entities 
that  demonstrate  the  abiUty  to  meet 
Service  standards,  as  outlined  in  the 
prospectiis  upon  whicJi  the  existing 
permit  was  based,  subject  to  approval  by 
the  refuge  manager.  Requests  for 
transfBts  must  be  made  in  writing  to  the 
refuge  manager.  A  permittee  who 
transfers  lys/her  privileges  will  not  be 
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eligible  to  be  considered  for 
competitively  awrarded  permits  for  the 
same  type  of  activity  on  the  same 
national  wildlife  refuge  for  a  period  of 
3  years  following  the  authorized 
transfer.  Transfers  may  be  approved  if 
all  the  following  criteria  are  satisfied: 

(i)  The  transfer  is  part  of  the  sale  or 
disposition  of  the  current  permittee's 
entire  business  as  earlier  defined; 

(ii)  The  current  permittee  was:  either 
conducting  the  commercial  activity  in 
the  area  prior  to  establishment  of  the 
refuge;  conducting  the  commercial 
operation  in  the  refuge  under 
authorization  of  a  permit  for  a  minimum 
of  15  yean;  or  owns  significant  real 
property  in  the  area,  the  value  of  which 
is  dependent  on  holding  a  rafuge 
permit.  Consideration  of  the  last 
element  will  include,  but  not  be  limited 
to: 

(A)  The  relationship  of  the  real 
property  to  permitted  refuge  activities  as 
documented  in  the  operations  plan; 

(B)  The  percentage  that  the  authorized 
refuge  activities  comprise  of  the  total 
commercial  use  associated  with  the  real 
prraerty:  and 

(C)  Tne  appraised  value  of  the  real 
property. 

(ili)  liie  transferee  is  independentiy 
qualified  to  hold  the  permit  under  the 
standards  of  the  prospect\is  of  the 
original  existing  permit. 

(iv)  The  transferee  has  an  acceptable 
history  of  compliance  with  fish  and 
wildlife  and  related  permit  regtilations 
during  the  past  5  yeara.  An  individual 
with  any  felony  conviction  is 
considered  an  ineligible  transfaree. 
Transfer  approval  to  an  individual 
having  any  fish  and  wildlife  related 
misdemeancv  violation  will  be 
discretionary.  Denial  will  be  based  on, 
but  not  limited  to,  whether  the 
individual  committed  any  violation  in 
which  the  case  disposition  resulted  in 
any  of  the  following: 

(A)  Any  iail  time  served; 

(B)  Any  dvil  penalty  or  criminal  fine 
of  $250  or  greater; 

(C)  Forfeiture  of  equipment  or 
harvested  animal  (or  parts  thereof) 
valued  at  $250  or  greater, 

(D)  Suspension  of  privileges  or 
revocation  of  any  fish  and  wildlife 
related  lioense/permits; 

(E)  Other  alternative  sentencing  that 
indicates  the  pmalty  is  of  equal  severity 
to  the  foregoing  elements;  or 

(F)  Any  multiple  misdemeanor 
violations. 

(12)  The  transferee  shall  follow  the 
operaticHis  plan  of  the  original 
permittee.  The  transferee's  operations 
plan  may  be  modified  with  the  written 
consent  of  the  refuge  manager  as  long  as 
the  change  does  not  result  in  increased 


adverse  impacts  to  refiiga  resources  or 
other  refuge  users. 

(13)  Upon  timely  approval  of  the 
transfer,  the  Service  will  issue  the  new 
permittee  a  permit  ba  die  remaining 
portion  of  the  (Miginal  permit  term.  The 
refuge  manager  retains  the  right  to 
restrict,  suroend,  revoke,  or  not  renew 
the  permit  for  feilurg  to  comply  Mdth  its 
terms  and  conditicms. 

(14)  Privileges  of  permits  issued 
under  this  paragraph  (e)  may  be 
transferred,  subject  to  regional  director 
approval,  to  a  former  spouse  when  a 
court  awards  permit-associated  business 
assets  in  a  divorce  settlement  agreement 
to  that  person.  The  recipient  must  be 
independently  qualified  to  hold  the 
permit  under  the  minimum  standards 
identified  by  the  Service  when  the 
permit  was  originally  issued  and  has  an 
acceptable  history  of  compliance  as  set 
forth  in  paragraph  (e)(ll)(iv)  of  this 
section. 

(15)  Privileges  of  permits  issued 
under  this  paragraph  (e)  may  be 
transfiarred  in  the  case  of  death  or 
disability  of  the  permittee,  subject  to 
regional  director  approval,  as  provided 
in  this  paragraph  (e).  In  these  cases,  the 
permit  privileges  may  pass  to  a  person 
who  was  a  business  partner  when  the 
permit  was  issued,  a  spouse,  or  an 
immediate  family  member  who  is 
independentiy  qualified  to  hold  the 
permit  imder  the  minimum  standards 
identified  by  the  Service  when  the 
permit  was  originally  issued,  and  has  an 
acceptabfe  history  of  compliance  as  set 
forth  in  paragraph  (e)(ll)(iv)  of  this 
section. 

(16)  Upon  [the  effective  date  of  the 
final  r^ulations],  refuge  managere  shall 
amend  existing  competitively-awarded 
permits  throu^  the  prospectus  method 
to  make  the  terms  fully  consistent  with 
this  secticm,  including  eligibility  for  a  5- 
year  noncompetitive  renewal.  Managers 
must  be  careful  not  to  break  existing 
legal  contracts. 

if)  Fees.  Permittees  must  pay  fees 
foimally  established  by  regional  and/or 
nation-wide  Service  policy.  Any  fee 
exemption  must  be  documented  by  the 
refuge  mana^. 

{^Subletbng  and  subcontracting.  A 
permittee  may  not  sublet  any  part  of  an 
authorized  use  area.  Written  approval 
from  the  refuge  manager  to  subcontract 
any  service  authorized  by  the  piermit  is 
required  unless  the  subcontracted 
service  is  specifically  id«itified  in  the 
permittee's  approved  operations  plan. 

(h)  Restriction,  suspension  ana 
revocation  of  permits.  A  permit  may  at 
any  time  be  suspended,  revoked,  or  its 
terms  may  be  reasonably  restricted  for 
noncompliance  with  the  terms  and 
conditions  thoeof,  or  the  regulations  in. 


this  subchapter  C-  for  nonuse;  for 
violatimi  of  any  law,  regulaticm  or  order 
applicable  to  the  refdge;  to  protect 
public  health  or  safety:  or  if  the  refuge 
manager  determines  the  use  to  be 
incompatible  with  refuge  purpoaes  or  is 
inconsistent  %vith  the  Service's 
obligations  imder  Titie  Vm  of  the 
Aladca  National  Interest  Lands 
Conservation  Act. 

(i)  Appeals.  (1)  Any  person  adversely 
a^cted  by  a  refuge  manager's  decision 
or  order  relating  to  the  person's  permit, 
or  application  for  a  pomit,  has  die  right 
to  have  the  decirion  or  order  reviewed 
by  the  regional  director.  This  section 
does  not  apply  to  permits  or 
applications  for  rights-of-way.  See  50 
CFR  29.22  for  the  hearing  and  appeals 
procedure  on  rights-of-way. 

(2)  Prior  to  making  any  adverse 
decision  or  order  on  a  permit  or 
application,  the  refuge  manager  will 
notify  the  permittee  or  applicant, 
verbally  or  in  writing,  of  ue  proposed 
action  and  its  effective  date.  The 
permittee  or  applicant  of 
noncompetitively  issued  permits  shall 
have  45  calendar  days  after  notification 
in  which  to  present  to  the  refuge 
manager,  orally  or  in  writing,  a 
statement  in  opposition  to  the  proposed 
action  or  effective  date.  A  holder  of  a 
valid  permit  shall  be  notified  in  writing, 
within  10  calendar  days  after  receipt  of 
the  statement  in  opposition  of  the  refuge 
manager's  final  decision  or  order.  An 
applicant  for  a  permit  shall  be  notified 
in  writing  within  30  calendar  days  after 
receipt  of  the  statement  in  opposition,  of 
the  refiige  manager's  final  decision  or 
order.  Applicants,  who  wish  to  appeal 
permit  awards  made  by  competitive 
selection  must  appeal  the  refuge 
manager's  decision  direcUy  to  the 
regional  director  within  the  time  period 
provided  for  in  paragraph  (i)(3)  of  this 
section. 

(3)  The  permittee  or  applicadt  shall 
have  45  calendar  days  from  the 
postmarked  date  of  the  refuge  manager's 
final  decision  or  order  in  which  to  file 

a  written  appeal  to  the  regional  directCK-. 
In  appeals  involving  applicants  who 
were  not  selected  during  a  competitive 
selection  process,  the  selected  appUcant 
concurrenUy  will  be  afforded  the 
opportunity  to  provide  information  to 
the  regional  director  before  a  final 
decision  is  made.  Fcnr  purposes  of 
reconsideration,  appellants  shall  present 
the  following  information: 

(i)  Any  statement  or  documentation, 
in  addition  to  that  included  in  the 
initial  application,  permit  or 
competitive  prospectus,  which 
demonstrates  that  the  appellant  satisfies 
the  criteria  set  forth  in  me  document 
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under  which  the  permit  application/ 
award  was  made; 

(ii)  The  basis  for  the  permit 
applicant's  disagreement  with  the 
decision  or  order  being  appealed:  and 

(iii)  Whether  or  not  the  permit 
applicant  requests  an  informal  hearing 
before  the  regional  director. 

(4)  The  regional  director  will  provide 
a  hearing  if  requested  by  the  applicant. 
After  consideration  of  the  written 
materials  and  oral  hearing,  and  within 
a  reasonable  time,  the  regional  director 
shall  affirm,  reverse,  or  modify  the 
refuge  manager's  decision  or  order  and 
shall  set  forth  in  writing  the  basis  for  the 


decision.  A  copy  of  the  decision  must 
promptly  be  forwarded  to  the  applicant 
and  will  constittite  final  agency  acdon. 

(5)  Compliance  with  any  dedsioo  or 
order  of  a  Refuge  Manager  must  not  be 
suspended  if  an  appeal  has  been  taken 
unless  such  suspenition  is  authorized  in 
writing  by  the  Risgional  Director,  and 
then  only  upon  a  determination  that 
such  suspension  is  not  detrimental  to 
the  interests  of  the  United  States  or 
upon  submission  and  acceptance  of  a 
bond  deemed  adequate  to  indemnify  the 
United  States  from  loss  or  damage. 

(j)  State  selection  of  guide-ou^hters. 
Nothing  in  this  section  will  prohibit  the 


Service  from  cooperating  with  the  State 
of  Alaska  in  administering  the  selection 
of  qxtit  fishing  guides  and  big  game 
hunting  guide-outfitters  operating  on 
national  wildlife  refuges  diould  the 
State  develop  a  competitive  selection 
process  which  is  acceptable  to  the 
Service. 

Dated:  September  24, 1996. 

Ciatga  T.  FramptaB,  Jr.. 

Anistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc  9&-28105  Filed  10-31-96;  8:45  am) 
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This  sectkm  of  the  FEDERAL  REGISTER 
ooaHins  documents  other  than  rules  or 
propoeed  rules  that  are  appfcable  to  the 
putJHc.  NoHces  o(  hearings  and  invesligations. 
committee  meetings,  agency  dedaions  and 
ruHngs,  detogatfons  of  authority,  mrtg  of 
petitions  and  appicaUons  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Maritating  Sarviee 

[Docket  No.  FV9«-02(M  Nq 

Nolica  of  Requaat  for  Extenaion  and 
Raviaion  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35],  this  notice 
announces  the  Agricultiiral  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
IGwifruit  Grown  in  California, 
Marketing  Order  No.  920. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  31, 1996  to  be 
assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Charles  L.  Rush,  Marketing 
Order  Administration  Branch,  F  &  V, 
AMS.  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington.  D.C.,  20090-6456, 
or  FAX  (202)  720-5698;  or  Rose  M. 
Aguayo,  California  Marketing  Field 
Office,  Marketing  Order  Adi^nistration 
Branch,  F&V.  AMS.  USDA.  2202 
Monterey  Street,  suite  102B,  Fresno, 
California  93721;  telephone:  (209)  487- 
5901,  Fax  #  (209)  487-5906. 

SUPPLEMENTARY  INFORMATION: 

Title:  Kiwifruit  Grown  in  California, 
Marketing  Order  920. 

OMB  Number:  0581-0149. 

Expiration  Date  of  Approval:  June  30. 
1997. 

Type  of  Request:  Extension  and 
revision  of  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 


crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individtially.  Order  regulations  help 
ensiue  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA).  as  amended  (7  U.S.C.  601- 
674).  industries  enter  into  marketing 
order  programs.  The  Secretary  of 
Agriculture  is  authorized  to  oversee  the 
oTCler  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA.  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  kiwifruit  marketing  order 
program,  which  has  been  operating 
since  1984. 

The  kiwifriut  marketing  order 
authorizes  the  issuance  of  quality 
regulations  and  inspection 
requirements.  Regulatory  provisions 
apply  to  Idwifiiiit  shipped  within  and 
outside  of  the  production  area,  except 
those  specifically  exempt.  The  order 
also  has  authority  for  production  and 
marketing  research  and  development 
projects,  including  paid  advertising. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the 
Kiwifruit  Administrative  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  order,  to 
require  handlers  and  growers  to  submit 
certain  information.  Much  of  this 
information  is  compiled  in  aggregate 
and  provided  to  the  industry  to  assist  in 
marketing  decisions. 

The  Committee  has  developed  forms 
as  a  means  for  pereons  to  file  required 
information  with  the  Committee  relating 
to  kiwifruit  supplies,  shipments, 
dispositions,  and  other  information 
needed  to  effectively  carry  out  the 
purpose  of  the  Act  and  order.  Kiwifruit 
may  be  shipped  beginning  in  October 
and  ending  in  April,  and  these  forms  are 
utilized  accordingly.  A  USDA  form  is 
used  to  allow  growere  to  vote  on 
amendments  to  or  continuance  of  the 
marketing  order.  In  addition,  kiwifruit 
growere  and  handlere  who  are 
nominated  by  their  peers  to  serve  as 
representatives  on  the  Committee  must 
file  nomination  fcmns  with  the 
Secretary. 


The  forms  covered  imder  this 
information  collection  require  the 
TninimiiTTi  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  order,  and  iheii  use  is  necessary  to 
fulfill  the  intent  of  the  Act  as  expressed 
in  the  order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS.  Fruit  and 
Vegetable  Division  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  Committee. 
Authorized  Committee  employees  and 
the  industry  are  the  primary  users  of  the 
information  and  AMS  is  the  siKondary 
user. 

Estimate  of  Burden:  PubUc  reporting 
bxirden  for  this  collection  of  information 
is  estimated  to  average  .335  hours  per 
response. 

Respondents:  Kiwifrriit  growers  and 
handlers  in  the  designated  production 
area  in  California. 

Estimated  Number  of  Respondents: 
247. 

Estimated  Number  of  Responses  per 
Respondent:  8.032. 

Estimated  Total  Annual  Burden  on 
Respondents:  665  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  functioning  of  the 
kiwifruit  mariceting  order  program;  (2) 
the  accuracy  of  the  collection  burden 
estimate  and  the  validity  of 
methodology  and  assumptions  used  in 
estimating  the  burden  of  respondents; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  requested; 
and  (4)  ways  to  minimize  the  burden, 
including  use  of  automated  electronic 
technologies. 

Comments  should  reference  OMB  No. 
0581-0149  and  Kiwifruit  Marketing 
Order  No.  920,  and  be  mailed  to  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington.  D.C..  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  All 
comments  received  will  be  available  for 
public  inspection  in  the  Office  of  the 
Docket  Cleric  during  regular  USDA 
business  hours  at  14th  and 
Independence  Ave.  S.W.,  Washington, 
D.C..  room  2525  South  Building. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
fm  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
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Dated:  Octobar  28. 1996. 
wOosrt  C  K0MMy, 

Dimctor.  Fruit  and  Vegetable  Diviaon. 
|FR  Doc  99-28025  Filed  10-31-96;  8:4S  un| 
OOMMie-M-P 


FofMtSarvtoe 

Establlahmant  of  Waalay  Ctiapal  Quit 
PurchaaaUntt 

AOEHCY:  Forest  Service.  USDA. 
ACnOM:  Notice  of  establishment  of 
Wesley  Chapel  Gulf  Purcha^  Unit. 

summary:  On  September  26.  1996.  the 
Deputy  Under  Secretary,  Natiiral 
Resources  and  Environment,  created  the 
lB9-acre  Wesley  Chapel  Gulf  Purchase 
Unit  in  Orange  County.  Indiana.  A  copy 
of  the  establishment  document,  which 
includes  the  legal  description  of  the 
lands  within  the  purchase  unit,  appears 
at  the  end  of  this  notice. 
EFFECTIVE  DATE:  Establishment  of  this 
purchase  unit  was  effective  September 
26.  1996. 

ADDRESSES:  A  copy  of  the  map  depicting 
the  purchase  unit  is  on  file  and 
available  for  public  inspection  in  the 
office  of  the  Director.  Lands  Staff.  4 
South.  Auditor's  Building.  Forest 
Service.  USDA,  201  14th  Street,  S.W., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
).  Kenneth  Myers.  Lands  Staff, 
telephone:  (202)  205-1248. 

Dated:  October  28. 1996. 
laBioe  H.  McOougle, 

Associate  Deputy  Chief. 

Propoeed  Wesley  Chapel  Gulf  Purchase 
Unit 

Orange  County,  Indiana 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  Section 
17.  PL.  94-588  (90  Stat.  2949).  the 
Wesley  Chapel  Gulf  Purtihase  Unit  is 
being  created  in  Orange  County. 
Indiana.  The  lands  included  within  this 
purchase  unit  are  described  as  follows: 

Township  2  North.  Range  1  Weot 

2nd  Principal  Meridian 

Orangeville  Township,  Orange  County. 
Indiana 

Section  9 

The  West  Half  of  the  Northeast  Quarter 
(W>/i  NEV«)  of  Section  9.  Township  2  North, 
Range  1  West  of  the  2nd  Principal  Meridian, 
except  20  acres  in  the  northeast  comer 
thereof  described  as  fbllowc  Beginning  at  the 
northeast  corner  of  said  Half  Quarter  section 
and  running  (hence  West  40  rods:  thence 
South  80  rods:  thence  East  40  rods  to  the  east 
line  of  said  Half  Quarter  section:  thence 
north  along  said  east  line  80  rods  to  the  place 


of  beginning,  containing  20  acres,  except, 
also,  1  acre  in  the  northwest  comer  of  said 
tract  described  as  follows:  Beginning  at  the 
northwest  coriter  of  said  Quarter  section  and 
running  thence  east  along  the  north  line 
thereof  16  rods:  thence  South  10  rods:  thence 
West  16  rods  to  the  West  line  of  said  Quarter 
section:  thence  North  along  said  West  line  10 
rods  to  the  place  of  beginning,  containing  1 
acre,  and  containing  exclusive  of  said 
exceptions.  59  acres,  more  or  less. 

Part  of  the  Southeast  Quarter  (SEV«)  of 
Section  9.  Township  2  North.  Range  1  West, 
of  the  2nd  Principal  Meridian  desCTibed  as 
follows:  Beginning  at  the  northwest  comer  of 
said  Quarter  section  and  mnnlng  south  along 
the  west  line  thereof  20  rods;  thence  East  80 
rods;  thence  North  20  rods;  thence  West  80 
rods  to  the  place  of  beginning,  containing  10 
acres. 

Part  of  the  Southeast  Quarter  (SEV«)  of 
Section  9.  Township  2  North.  Range  1  West, 
of  the  2nd  Principal  Meridian,  described  as 
follows:  Beginning  st  the  northeast  comer  of 
said  Quarter  section  and  ruiming  thence 
West  80  rods;  thence  South  28  rods:  thence 
East  80  rods  to  the  east  line  of  said  Quarter 
section;  thence  north  along  said  east  line  28 
rods  to  the  place  of  beginning,  containing  14 
acres,  more  or  less,  containing  in  all  83.00 
acres,  more  or  less. 

A  part  of  the  Southeast  Quarter  (SEV«)  of 
Section  9.  Township  2  North.  Range  1  West, 
beginning  at  the  Southeast  comer  of  said 
Section  9.  and  running  north  along  said 
section  line  132  rods;  thence  West  80  rods; 
thence  North  8  rods;  thence  West  80  rods; 
thence  South  along  the  half  mile  section  line 
140  rods;  thence  East  along  the  section  line 
of  said  section,  160  rods  to  the  place  of 
beginning,  containing  in  all  136  acres,  more 
or  less. 

Excepting  Therefrom 

A  part  of  the  Northwest  Quarter  of  the 
Southeast  Quarter  (NWV«  SEV«)  of  Section  9. 
Township  2  North.  Range  1  West,  in 
Orangeville  To%irnahip,  Orange  County, 
Indiana,  described  as  follows: 

Beginning  at  the  northwest  comer  of 
property  in  Deed  Record  Book  110,  pages 
10O-101 .  being  also  at  the  intersection  of  a 
fence  line  20  rods  south  of  the  northwest 
comer  of  said  Southeast  Quarter  with  County 
Road  f350-West;  thence  East  about  990  feet 
along  said  fence  line  to  a  fence  line  west  of 
the  bam;  thence  South  470  fiset  along  said 
fence  to  the  intersection  with  the  fence  along 
the  south  line  of  this  property;  thence  west 
about  990  feet  to  said  Quarter  line:  thence 
North  470  feet  along  said  line  to  point  of 
beginning,  containing  10.7  acres,  more  or 
less. 

Also  Excepting  Therefrom 

A  part  of  the  North  Half  of  the  Southeast 
Quarter  (N*/<i  SEVi)  of  Section  9,  Township 
2  North,  Range  1  West,  of  Orangeville 
Township,  Orange  County,  Indiana. 

Beginning  at  the  northwest  comer  of 
property  in  Deed  Record  Book  110.  pages 
lOO-lOl ,  being  also  at  the  intersection  of  a 
fence  line  20  rods  south  of  the  northwest 
comer  of  said  Southeast  Quarter  %rith  Cotmty 
Road  nso  West:  thence  East  about  990  fMt 
along  said  fence  line  to  a  fence  line  west  of 
the  bam  to  point  of  beginning  proper  tbenoe 


South  470  feet  along  said  fence  to  the 
Intartection  with  the  fence  along  the  south 
line  of  this  property;  thence  East  410  feet; 
thence  North  470  feet  to  the  line  20  rods 
South  of  the  Quarter  line;  thence  West  410 
feet  to  the  point  of  beginning  proper. 
Containing  4.42  acres,  more  or  less. 

Also  Excepting  Therefrom: 

A  part  of  the  North  Half  of  the  Southeast 
Quarter  (N>/i  SEVi)  of  Section  9,  Township 
2  North.  Range  1  West.  Orangeville 
Township,  Orange  County,  Indiana. 

Beginning  on  the  fence  line  that  Is  the 
south  line  of  Deed  Record  Book  148.  pages 
748-749,  that  intersects  County  Road  #350 
West,  which  is  48  rods,  more  or  less,  south 
of  the  northwest  comer  of  the  Southeast 
Quarter  of  said  Section  9;  thence  East  1400 
fset  along  said  fence  line  to  the  southeast 
comer  of  Deed  Record  Book  155,  pages  254- 
255:  thence  South  470  feet  along  a  line 
extended  from  the  fence  on  the  east  line  of 
said  deed  record;  thence  West  1400  feet  along 
a  line  parallel  with  existing  fence  line  to 
County  Road  #350  West  and  Quarter  line; 
thence  North  470  feet  along  said  Quarter  line 
and  county  rtiad  to  the  point  of  beginning. 
Containing  15.1  acres,  more  or  less. 

The  lands  within  the  Wesley  Chapel  Gulf 
Purchase  Unit  total  188.88  acres,  more  or 
less.  These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1, 1911,  as 
amended. 

Dated:  October  28, 1996. 
Brian  Eliot  Bnrke, 

Deputy  Under  Secretary.  Natural  Resources 
and  Environment. 

[FR  Doc.  96-28069  Filed  10-31-96;  8:45  am) 
■uaM  COM  94ia-ii-r 


Fry-Zim  ElSmaain  Cr—k  EIS;  Kootenai 
National  Forest;  Lincoln  County,  MT; 
Correction  of  Fry-ZIm  Notica  of  Intent 
and  Change  of  Name  to  Basin  Creek 
EIS 

AOENCY:  Forest  Service,  USDA. 

ACTION:  Environmental  Impact  statement 
correction  and  name  change  notice. 

SUMMARY:  This  correction  gives  notice  of 
changes  to  the  Fry-^m  Notice  of  Intent 
published  in  the  Federal  Register  March 
9, 1995  (FR  document  is  FR  95-5695 
Filed  3-8-95).  The  Fish  Lakes  and 
Zimmerman  Hill  fire  salvage  portions  of 
the  Fry-Zim  project  were  analyzed 
under  the  Fry-Zim  Salvage 
Environmental  Assessment,  and  a 
Decision  Notice  was  signed  on  October 
8, 1996.  The  Basin  Cmek  portion  of  the 
Fry-Zlm  project  will  be  analyzed  imder 
a  separate  analysis  entitled  the  Basin 
Creek  Environmental  Impact  Statement 
(EIS).  The  Basin  Creek  proposed  action, 
developed  in  response  to  a  mountain 
pine  beetle  infestation,  remains  the 
same  as  originally  presented  in  the  Fry- 
Zdm  EIS  Notice  of  Intent. 


Federal  Register  /  Vol.  €1,  No.  213  /  Friday,  November  1,  1996  /  Notices 


56511 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  Higgins,  Basin  Creek  EIS  Team 

Leader,  or  Kathy  Mohar,  Writer-Editor, 

Three  Rivers  Ranger  District  (406)  295- 

4693. 

Robeit  L,  ScJuauk, 

Forest  Supervisor,  Kootenai  National  Forest. 

[FR  Doc.  96-27962  Filed  10-31-96;  8:45  am] 

HUMQ  COOC  S41S-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AOENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Proctirement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  December  2, 1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  Is  to  provide  Interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  bom  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
Cactors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entitles  other  than  the  smaU 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 


contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Govenunent. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Proctirement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statements) 
underlying  the  certification  on  which 
they  are  providing  additional 
infoimation. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Twine  and  Cord 

4020-00-231-5860 
4020-00-233-5984 
4020-00-233-5990 
4020-00-241-8439 
4020-00-291-5901 
4020-00-551-3343 
4020-00-782-5574 
4020-00-231-5980 
4020-00-233-5987 
4020-00-240-2142 
4020-00-243-3156 
4020-00-291-5902 
4020-00-782-5573 

NPA:  East  Texas  Lighthouse  for  the 
Blind,  Tyler,  Texas. 

Folder,  Zebley  Claim 

7530-00-000-0430 
7530-00-000-0432 

NPA:  Goodwill  Industries  of  the 
Springfield/  Hartford  Area,  Inc., 
Springfield,  Massachusetts. 

Cloth,  Cleaning,  Aircraft  Solvent 

7920-01-180-0557 

NPA:  East  Texas  Lighthouse  for  the 
Blind,  Tyler,  Texas. 

Services 

Janitorial/Custodial 

U.S.  Courthouse,  300  S.  Fourth  Street, 
Minneapolis,  Minnesota. 

NPA:  Tasks  Unlimited,  Inc.. 
Minneapolis,  Minnesota. 

Operation  of  Postal  Service  Center 

Nellis  Air  Force  Base,  Nevada. 

NPA:  Opportunity  Village  ARC,  Las 
Vegas,  Nevada. 
Beverly  L.  Milkman, 
Executive  Director. 

(FR  Doc.  96-28085  Filed  10-31-96;  8:45  am] 
BKJJNO  CODE  tSB3-01-P 


Procurement  List  AddHiona 

AGENCY:  Committee  for  Purdiase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  2,  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefierson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June 
21,  28.  August  16,  30,  September  13  and 
20, 1996,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  F.R. 
31927, 33711, 42584,  45935,  48462  and 
49436)  of  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  commodities 
and  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
proctirement  by  the  Federal  Government 
imder  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  (md  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procuranent  List: 
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Commoditiet 

Disk.  Flexible 

7045-01-283-4362 

(Remaining  85%  of  the  Govenunent's 

requirement) 

Tape.  Pressure-Sensitive  Adhesive 

7510-00-582-4771 
7510-00-582-4772 
7510-00-802-8311 
7510-00-159-4450 

ServicM 

Administrative  Services 

General  Services  Administration, 
PBS.  Lagima  Niguel  Field  Offices, 
Laguna  Niguel,  California. 

Commissary  Shelf  Stocking  and 
Custodial 

Wright-Patterson  Air  Force  Base, 
Ohio. 

Disposal  Support  Services 

Columbus  Air  Force  Base, 
Mississippi. 

Food  Service  Attendant 

Fort  Richardson.  Alaska. 

Janitorial/Custodial 

Child  Care  Center  Buildings.  Luke  Air 

Force  Base,  Arizona 
Fleet  and  Industrial  Supply  Center,  Pearl 
Harbor.  Hawaii 
U.S.  Customs  House,  New  Bedford, 

Massachusetts 
Stewart  Array  Subpost,  New  Windsor, 

New  Windsor 


Linen  Management  Service 

Fleet  and  Industrial  Supply  Center 
Norfolk.  Virginia, 
for  the  following  BOQs  and  BEQs: 
Naval  Security  Group  Activity 

Northwest 
Naval  Amphibious  Base  Little  Creek 
FCTCL  Dam  Neck 
Naval  Air  Station  Norfolk 
Naval  Weapons  Station  Yorictown 

This  action  does  not  affect  ciirrent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 
Bevariy  L.  MiUoaan. 
Executive  Director. 

[PR  Doc  96-28066  Filfld  10-31-96:  8:45  am] 
BtUMQ  COM  ass-«l-# 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-649-S02] 

Notice  of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  Certain  Circular  WeMed 
CartK>n  Steei  Pipes  and  TutMS  From 
Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  1.  1996. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  and  final 
results  of  the  antidumping  duty 


administrative  review  for  the 
antidumping  order  on  Certain  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand,  pursuant  to  the  Tariff 
Act  of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (hereinafter, 
"the  Act"). 

FOR  FURTHER  WrOWMATKiH  CONTACT: 
Steven  Presing  or  Dorothy  Woster. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20230.  telephone 
(202)  482-0194  or  482-3362. 
respectively. 

SUPft^MENTARY  MFORMATKM:  Under 
section  751(a)(3)(A)  of  the  Act.  the 
Department  may  extend  the  deadline  for 
completion  of  an  administrative  review 
if  it  determines  that  it  is  not  practicable 
to  complete  the  review  within  the 
statutory  time  limit  of  365  days.  In  the 
instant  case,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  this  review  within  the 
statutory  time  limit.  See  Memorandum 
from  Joseph  A.  Spetrini  to  Robert  S. 
LaRussa  (October  25. 1996). 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Act  (245  days 
from  the  last  day  of  the  anniversary 
month  for  preliminary  results,  12C  days 
after  publication  of  the  preliminary 
determination  for  final  results),  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  is  extending  the 
time  limits  as  follows: 


Product 

Country 

period 

Inittation 
date 

Prelim 
due  date 

Final 
due  date' 

Certain  CartxHi  Steel  Pipes  and  Tubes  (A-201-805)  

Thailand  ... 

03A)1/95 
02/29/96 

04/25/96 

04/01/97 

08A)6/97 

•The  Department  shall  issue  tt»  final  determination  120  days  after  the  put*cation  ol  the  preimirtary  detorminatton.  TNs  final  due  date  is  esti- 
mated based  on  publication  of  ttie  preliminary  notice  five  business  days  after  signature. 


Dated:  October  28.  1996. 
Robert  S.  LaKusM, 

Acting  Assistant  Secretary  for  Import 
A  dm  inistra  tion. 

[FR  Doc.  96-28119  Filed  10-31-96;  8:45  ami 

aCLMQ  coot  3610-Oe-P 

IA-688-OOq 

High  Potufsr  Microwave  Amplifiers  and 
Components  Thereof  From  Japan: 
initiation  and  Preliminary  ftasuits  of 
Changed  Circumstsnces  Antidumping 
Duty  Administrative  Review,  and  intent 
To  Revolw  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review,  and  intent  to 
revoke  order  in  part. 

SUMMARY:  In  response  to  a  request  by 
NEC  Corporation  and  NEC  America, 
Inc.,  the  Department  of  Commerce  (the 
Department)  is  initiating  a  changed 
circumstances  antidumping  duty 
administrative  review  and  issuing  an 
intent  to  revoke  in  part  the  antidumping 
duty  order  on  high  power  microwave 
amplifiers  (HPMAs)  and  components 
thereof  from  Japan.  NEC  requested  that 
the  Department  revoke  the  order  in  part 
with  regard  to  imports  of  traveling  wave 
tubes  (TWTs)  and  klystron  tubes,  two 


components  of  HPMAs.  Based  on  the 
fact  that  MCL  Inc.,  a  domestic  producer 
of  HPMAs  and  petitioner  in  the  less- 
than-fair-value  (LTFV)  investigation, 
supports  NEC's  request  for  a  changed 
circumstances  review  and  revocation  in 
part  of  the  order  with  regard  to  TWTs 
and  Klystron  tubes,  we  are  initiating 
this  review  and  we  preliminarily 
determine  to  revoke  the  order  in  part 
with  regard  to  this  merchandise. 

EFFECTIVE  DATE:  November  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hennes  Pinilla  or  Kris  Campbell,  Office 
of  AD/CVD  Enforcement,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
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Avenue.  N.W..  Washington,  D.C  20230; 
telephone  (202)  482-3477/4733. 

8UPFLEMENTARY  INFORMATION: 


On  June  28. 1996.  NEC  requested  that 
the  DBpaitmeat  conduct  a  dianged 
drcumstanoes  administrative  review  to 
determine  whether  to  revoke  the  order 
partially  with  regard  to  TWTs  and 
iGystion  tubes,  two  components  of 
HPMAs,  covered  by  the  order.  NEC 
stated  that  lack  of  interest  in  the 
continued  application  nrder  to  TWTs 
and  Klystron  tubes  is  a  sufficient 
changed  drcumstance  to  merit 
revocation  under  19  CFR  3S3.25(d).  NEC 
stated  further  that  the  support  of  the 
domestic  industry  for  such  partial 
revocation  makes  it  appropriate  for  the 
Department  to  initiate  and  complete  the 
review  on  a  expedited  basis  pursuant  to 
19  CFR  3S3.22(f)(4). 

On  August  26, 1996,  counsel  for  MCL. 
Inc.,  sulamitted  a  letter  bom  MCL  to  the 
Department  supporting  NEC's  request 
for  review  and  partial  revocation  of  the 
order.  NEC  stated  that  as  a  domestic 
producer  of  HPMAs  it  "has  no  further 
interest  in  the  continued  application  of 
the  ordw  on  TWTs  and  Klystron  tubes." 
However,  MCL  iddicated  that  it  "is  still 
interested  in  the  continued  application 
of  the  antidimiping  duty  order  to 
HPMAs  and  all  parts  thereof,  other  than 
TWTs  and  Klystron  tubes."  The  order 
with  regard  to  imports  of  HPMAs  and 
othw  parts/components  of  HPMAs  is 
not  affected  by  this  request,  this 
changed  circumstances  review,  or  this 
revocation  in  part. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  ail  citations  to  the 
Departmmt's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
kiterim  r^ulations  published  in  the 
Fednral  Register  on  May  11, 1995  (60 
FR  25130). 

Scope  of  Review 

The  products  covered  by  this  changed 
circumstances  review  are  imports  of 
TWTs  and  Klystron  tubes,  which  are 
components  of  HPMAs. 

The  products  covered  by  the  order  are 
high  power  microwave  amplifiers  and 
components  thereof.  High  power 
microwave  amplifios  are  radio- 
frequency  power  amplifier  assemblies, 
and  components  thereof,  spedfically 
designed  ba  uplink  transmission  in  C, 


X,  and  Ku  bands  from  Fixed  earth 
stations  to  communications  satellites 
and  having  a  power  output  of  (me 
kilowatt  or  more.  High  power 
microwave  amplifien  may  be  imparted 
in  subassenAly  form,  as  complete 
amplifiers,  or  as  a  component  of  higher 
level  assemblies  (generally  Earth 
statims).  This  merchandise  is  currently 
classifii^le  imder  item  8525.10.80  of  the 
Harm<»iized  Tariff  Schedule  (HTS).  The 
HTS  item  nimiber  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Initiatiaa  and  Preliminary  Results  of 
Changed  Circomstances  Antidmnping 
Duty  Administrative  Review,  and  Intent 
To  Revtrice  Order  in  Part 

Pursuant  to  section  751(d)(1)  of  the 
Act,  the  Department  may  partially 
revoke  an  antidumping  duty  order  based 
'  on  a  review  under  section  751(b)  of  the 
Act  (i.e.,  a  dianged  circumstances 
review).  Section  751(b)(1)  of  the  Act 
reqiures  a  changed  circumstances 
administrative  review  to  be  conducted 
upon  receipt  of  a  request  containing 
information  concerning  changed 
drcimistances  sufficient  to  warrant  a 
review. 

The  Department's  regiUations  at  19 
CFR  353.25(d)(2)  provide  that  the 
Department  will  conduct  a  changed 
circumstances  administrative  review 
under  19  CFR  353.22(f)  based  upon  an 
affirmative  statement  of  no  interest  from 
the  petitioner  in  the  proceeding  (i.e., 
such  a  statement  constitutes  "changed 
circumstances  sufficient  to  warrant  a 
review").  Section  782(h)  of  the  Act  and 
19  CFR  353.25(d)(l)(i)  further  provide 
that  the  Department  may  revoke  an 
order  or  revoke  an  order  in  part  if  it 
determines  that  the  order  under  review 
is  no  longer  of  interest  to  domestic 
interested  parties.  In  addition,  in  the 
event  that  the  Department  concludes 
that  expedited  action  is  warranted,  19 
CFR  353.22(f)(4)  permits  the  Department 
to  combine  the  notices  of  initiation  and 
preliminary  restilts. 

Therefore,  in  accordance  with 
sections  751(d)  and  782(h)  of  the  Aot 
and  19  CFR  353.25(d)  and  353.22(f), 
based  on  MCL's  affirmative  statement  of 
no  interest  in  the  continued  application 
of  the  order  to  TWTs  and  klystron  tubes, 
we  are  initiating  tins  changed 
circumstances  administrative  review. 
Based  on  the  bet  that  no  other  domestic 
interested  parties  have  objected  to  the 
positicm  taken  by  petiticmer  that  it  has 
no  further  interert  in  the  order  regarding 
TWTs  and  Kljrstnm  tubes  from  Japan, 
we  have  detennined  that  e^qiedited 
action  is  %«nrTanted,  and  we  are 
combining  these  notices  of  initiation 
and  preliminary  results.  We  have 


preliminarily  detennined  that  then  are 
changed  drcumstanoes  suffident  to 
warrant  partial  revocation  of  the  order 
on  HPMAs  from  Japan.  Therefore,  we 
are  hereby  notifying  the  public  of  our 
intent  to  revoke  in  part  the  antidumping 
duty  order  as  it  relates  to  imports  of 
TVTTs  and  Klystron  tubes  from  Japan. 

If  final  revocation  in  part  occurs,  we 
intend  to  instruct  the  U.S.  Customs 
Service  (Customs)  to  liquidate  mthout 
regard  to  antidumping  duties  and  to 
refund  any  estimated  antidumping 
duties  collected  for  all  unliquidated 
entries  of  TWTs  and  Kl3f8tron  tubes 
bom  Japan  on  or  after  Jtily  1, 1996,  in 
accordance  with  19  CFR  353.2S(d)(5). 
We  will  also  instriict  Customs  to  refund 
interest  for  those  entries,  in  accordance 
with  section  778  of  the  Act.  Hie  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  imtil  publicaticHi  of  the  final 
results  of  this  changed  circumstances 
review. 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  no  later  than  28  diays  after 
the  date  of  publication  of  this  notice,  or 
the  first  workday  thereafter.  Case  tHie£s 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  14  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
brie&  and  rebuttals  to  written 
comments,  limited  to  the  issues  raised 
in  those  comments,  may  be  filed  not 
later  than  21  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  353.31(e)  and 
shall  be  served  on  all  interested  parties 
on  the  Department's  service  list  in 
accordance  with  19  CFR  353.31(g). 
Persons  interested  in  attending  the 
hearing,  if  one  is  requested,  should 
contact  the  Department  for  the  date  and 
time  of  the  hearing.  The  Department 
will  publish  the  fiinal  results  of  this 
changed  circumstances  review, 
induding  the  results  of  its  analysis  of 
issues  raised  in  any  written  comments. 

lliis  notice  is  in  accordance  with 
sections  751(b)(1)  and  782(h)  of  the  Act 
and  sections  353.22(f)  and  353.25(d)  of 
the  Department's  regulations. 

Dated:  October  24. 1996. 
Robert  S.  LaRnasa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Ddc  96-28118  Filed  10-31-96: 8:45  am] 

Muan  coot  asis-os-f 
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Ocvtrin  Ho^AoHwl  LmMImmI  BiMiMftfi 


FIimI  RmiNiof 
AndOMiipinQ  Duty  Adnlntalrailw 


AQOtCV:  Import  Adminiitratian. 
Intwnatlaiul  Trade  Administration. 
Departmant  of  Commoroe. 
action:  Notioe  of  final  rasulu  of 
antidumping  duty  adminiatrativa 
raview:  csitain  hot-rolled  lead  and 
biamuth  caitwn  ateel  {mxiucta  from  the 
United  Kingdom. 


r:  On  May  6. 1900.  the 
Depeitment  of  Ccnnmaroe  (the 
Department)  publiahed  the  preliminary 
resulta  of  ita  adminiatrative  raview  of 
the  antidumping  duty  order  on  certain 
hot-roUed  lead  and  biamuth  carbon  atael 
producta  from  the  United  Kingdom.  The 
review  covers  one  manufitrturer/ 
ejqrarter  and  the  period  March  1, 10M 
throu^  February  28, 1995. 

We  gave  interested  partiea  an 
opportimity  to  comment  on  our 
preliminary  reaulta.  Baaed  on  our 
anal]rsia  of  the  commenta  received,  we 
have  changed  the  results  from  those 
preaanted  in  the  preliminary  reaulta  of 
raview. 

EFFECTIVE  DATE:  November  1,  1906. 
FOR  FUIITNCII  MF0MIAT10N  OONTACT:  G. 
Leon  McNeill  or  Maureen  Flannery, 
Import  Adminiatration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230;  telephone: 
(202) 482-4733. 

Applicable  Sutute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  efiisctive  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Kagiatar  on  May  11, 1995  (60 
FR  2S130). 

SUPPUMENTARY  WTOtWiATICW; 

Backgrooad 

On  May  6, 1996,  the  Department 
publiahed  in  the  Federal  Ragiater  (61 
FR  20225)  the  preliminary  resxilts  of  ita 
adminiatrative  review  of  the 
antidimiping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  (58 
FR  15324.  March  22. 1993).  Hie 


Department  has  now  camplalad  the 
review  in  annnrdanow  with  aaction  7S1 
of  the  Act 

SoopaofthaKBTlaw 

The  producta  oovarad  br  thia  raviaw 
are  hot-roUed  ban  and  roda  of  nooaUoy 
or  other  alloy  atael.  whathar  or  not 
deecalad.  nn«fin«ng  bv  weight  0.03 
paroaot  or  mora  of  lead  or  0.05  paroant 
or  mora  of  biamuth.  in  coila  or  cut 
lengtha,  and  in  numeroua  ahapaa  and 
aiaaa.  Excluded  from  the  acopa  of  this 
raview  are  other  alli^  ataala  (aa  timUnttA 
bv  the  Haimonixed  Tariff  Schedule  of 
the  United  Statae  (HTSUS)  Chapter  72. 
note  1  (Q).  except  ateela  daaaified  aa 
other  alloy  ataewby  raaaonof 
containing  by  weignt  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
biamuth.  tellurium,  or  aalenium.  Also 
excluded  are  aemi-flniahed  ateela  and 
flat-rolled  producta.  Moat  of  the 
producta  covered  in  thia  review  an 
provided  for  under  aubheadinga 
7213.20.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantitiea  of  theae 
producta  may  a£K>  enter  the  United 
Statea  under  the  following  HTSUS 
aubheadinga:  7213.31.30.00. 60.00; 
7213.39.00.30.  00.60.  00.90; 
7214.40.00.10.  00.30,  00.50; 
7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30.  00.50;  and 
7228.30.80.00.  HTSUS  aubheadinga  are 
provided  for  convenience  and  Cuatoms 
purpoaea.  The  written  deacription  of  the 
scope  of  this  ortler  remains  dispositive. 

Inis  review  coven  (me  manufactiirer/ 
exporter  of  certain  hot-rolled  lead  and 
biamuth  steel  prodiicts.  United 
Engineering  Steels  Limited  (UES),  now 
British  Steel  Engineering  Steels  Limited 
(BSES).  and  the  period  March  1. 1994 
throu^  February  28. 1995. 

Analysis  of  the  Cnnmenta  RecaiTad 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  reaulta  of  review.  We 
received  comments  from  UES  and 
petitioner. 

Comment  1:  Petitioner  contenda  that 
the  Etepartment  erred  in  the  way  it 
matched  home  market  producta  to 
producta  sold  to  the  United  States. 
Petitioner  m^tnhitnii  that  the  l«ngii»g^t 
included  in  the  concordance  program 
keeps  only  the  first  record  of  the  notne 
mariwt  control  number,  which  identifies 
a  particular  home  market  model,  and 
drops  other  records  omtaining  the 
subsequent  matches  if  the  same  home 
market  control  nimiber  is  matched  to 
subsequent  U.S.  products,  or  to  the 
same  U.S.  products  in  difiierent  six- 
month  windows.  (A  match  is  made 
within  a  window  of  time  from  three 
months  prior  to  two  mooths  after  the 


month  of  the  U.S.  sale.)  Aa  a  raauh, 
patitianar  daima.  the  Dapartmant 
dropped  a  number  of  Ugirimfii  hooM 
mariwt  product  matcfaaa.  and  instead, 
uaad  cbnatructed  value  aa  the  baaia  of 
normal  value. 

Departntent'e  Poaition:  We  i^rae  with 
patitianar.  The  original  computar 
progiam  contained  an  inadvertent  error. 
We  have  revised  the  cmnputer 
jmigramming  language  to  comet  thia 
error  far  the  final  raeulta  of  thia  review. 

Comment  2:  UES  argues  that  the 
Dapartmant  fiailed  to  match  U.S.  aaka  to 
home  market  aalea  in  the  most 
contamporaneoua  month.  Inatsad.  the 
Dapartmant  matched  each  U.S.  aale  to 
all  home  market  aales  occurring  within 
the  aix-month  window.  UES  arguea  that, 
pursuant  to  the  Department'a  matr-King 
rule,  the  moat  contsmporaneoua  home 
market  match  ia  aelectod  in  the 
following  order  of  preference:  aales  in 
the  same  moiith  of  the  U.S.  sale,  sales 
in  the  month  prior  to  the  U.S.  sale,  sales 
in  the  second  month  prior  to  the  month 
of  the  U.S.  sale,  sales  in  the  third  month 
prior  to  the  month  of  the  U.S.  aale.  aalea 
in  the  month  aubeequent  to  the  month 
of  the  U.S.  aale.  and  finally,  salea  in  the 
second  month  subsequent  to  the  month 
ofthe  U.S.  sale. 

Department's  Position:  We  agree  with 
UES  and  have  revised  our  computer 
programming  language  accordingly  for 
these  final  results  of  review. 

Coounent  3:  UES  maintaiim  that  the 
Department  erred  in  its  calculation  of 
the  profit  in  calculating  constructed 
value.  UES  claims  that  the  Department 
erred  in  calnilating  the  ratio  applied  to 
the  cost  of  production  to  calculate  profit 
by  first  computing  a  profit  percentage 
for  each  home  market  sales  transaction, 
and  then  weight-averaging  the 
percentages  by  quantity.  UES  contends 
that  this  methodology  introduces 
serious  distortion.  UES  suggests  that, 
imdsr  the  Department's  normal 
methodology,  total  home  market  profit 
is  divided  by  total  home  market  costs  td" 
calculate  the  profit  ratio. 

Department's  Position:  We  agree  with 
UES  and  have  revised  our  computar 
programming  language  accordingly  for 
these  final  reaulta  of  review. 

Clarical  EiTon 

For  the  preliminary  results  of  review, 
the  Department  did  not  deduct  U.S. 
brokerage  and  hanWH^g  charges  from 
the  U.S.  price.  For  these  final  results  of 
review,  we  have  deducted  such  charges 
frmn  the  U.S.  price.  See  section 
772(cM2)(A)oftheAct. 
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Final  Kasnlta  of  Review 

As  a  result  of  our  raview.  we 
determine  that  the  following  weighted- 
average  margin  exists: 


Manufacturer/exporter 

Period  of  review 

iMUsgin 
(percent) 

United  Engineering  Steels  Limited  (UES)  (now  British  Steel  Engineering  Steels  United)  

3/1/94-2/28/95 

1.56 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antldiunping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  efiisctive  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom 
entered,  or  withdrawn  ban  warehouse, 
for  consiuiption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  ofthe  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  listed  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  ofthe 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  25.82  percent,  the  "all  othera"  rate 
established  in  the  LTFV  investigation 
(58  FR  6207.  January  27, 1993).  These 
deposit  requirements  shall  remain  in 
efiiect  imtil  publication  ofthe  final 
results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importen  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidmnping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidumping  duties. 


Notification  to  Interested  Partias 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  convereion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
ofthe  Act  (19  U.S.C.  167S(a)(l))  and  19 
CFR  353.22. 

Dated:  October  23, 1996. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  96-28.117  Filed  10-31-96;  8:45  am] 
BH.UNG  CODE  3S10-O8-P 

[A-649-502] 

Certain  Welded  Cart>on  Steel  PIpee 
and  Tubee  From  Thailand:  Final 
Reeults  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  May  9, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand.  This  review  covera  Saha 
Thai  Steel  Pipe  Company,  SAF  Steel 
Pipe  Export  Company,  and  Pacific  Pipe 
Company.  The  period  of  review  (POR)  is 
Mardi  1. 1994  through  February  28. 
1995.  We  gave  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  November  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rice  or  Jean  Kemp,  AD/CVD 


Enforcement  Group  ID,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230: 
telephone:  (202)  482-1374  or  (202)  482- 
4037,  respectively. 

SUPPI.EMENTARY  INFORMATION: 

The  Applicable  Statnte 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  efiisctive  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  r^ulations  published  in  the 
Federal  Registo-  on  May  11, 1995  (60 
FR  25130). 

Background 

On  May  9, 1996,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  welded  carbon  steel  pipes 
and  tubes  from  Thailand  (61  FR  21159, 
May  9, 1996).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  ofthe  Review 

The  products  covered  by  this 
administrative  review  are  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand.  The  subject  merchandise 
has  an  outside  diameter  0.375  inches  or 
more,  but  not  exceeding  16  iocbes. 
These  products,  which  are  commonly 
referred  to  in  the  industry  as  "standsuti 
pipe"  or  "structural  tubing,"  are 
hereinafter  designated  as  "pipe  and 
tube!"  The  merchandise  is  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7306.30.1000, 
7306.30.5025,  7306.30.5032. 
7306.30.5040.  7306.30.5055, 
7306.30.5085  and  7306.30.5090. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 
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VarificatioB 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  provided 
by  Saha  Thai  and  SAF  by  using 
standard  verification  procedures, 
including  on-site  ixupection  of  the 
manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
fimandal  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports. 

Analyais  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  and  rebuttal  comments  from 
Saha  Thai/SAF.  manufacturers/ 
exporters  of  the  subject  merchandise 
(respondents),  and  from  Allied  Tube  & 
Conduit  Corporation,  Sawhill  Tubular 
Division  of  Armco,  Inc..  American  Tube 
Company,  Inc.,  Laclede  Steel  Company, 
Sharon  Tube  Company,  Wheatland 
Tube  Company,  and  Eagle  Pipe 
(petitioners). 

Comment  1 :  Petitioners  contend  that 
for  Saha  Thai/SAF's  U.S.  sales  the 
Department  used  an  incorrect  date  of 
sale  in  its  margin  calculation.  These 
incorrect  dates  were  used  to  determine 
which  sales  took  place  in  the  POR,  for 
choosing  exchange  rates,  and  for 
product  matching  with  home  market 
sales.  Petitioners  argue  that  the  dates 
provided  to  the  Department  reflect 
downstream  sales  made  by  parties  in  the 
United  States  who  the  Department 
determined  were  not  related  to  Saha 
Thai  or  SAF  (see  memo  from  Joseph  A. 
Spetrini  to  Susan  G.  Esserman  dated 
April  29,  1996).  Because  respondent  did 
not  provide  any  sales  dates  reflecting 
the  transactions  between  Saha  Thai/SAF 
and  U.S.  importers/resellers,  and 
because  certain  invoice  dates  for  SAF 
sales  represent  sales  based  upon  long- 
term  contracts  which  may  have  been 
signed  months  or  years  in  advance  of 
the  invoice  date,  petitioners  hold  that 
the  appropriate  date  of  sale  is  either  the 
date  of  the  underlying  contract  or  the 
date  of  the  purchase  order  from  the  U.S. 
customer  to  SAF.  However,  since 
neither  date  appears  in  SAF's  sales 
listing,  petitioners  contend  that  it  is 
impossible  to  determine  which  sales  are 
appropriately  in  the  POR. 

In  addition,  petitioners  argue  that 
there  is  an  unknown  universe  of  sales 
contracts  and  purchase  orders  made 
during  the  POR  which  would  have  been 
sold  by  the  importers  after  the  POR. 
These  sales  were  not  reported  as  Saha 
Thai  sales  because  the  basis  for 
reporting  Saha  Thai's  U.S.  sales  was  the 


importers'  sales  to  downstream 
customers.  These  sales  may  or  may  not 
have  had  SAF  invoice  dates  or  entry 
dates  within  the  POR.  The  only  other 
date  reported  by  Saha  Thai  is  die 
shipment  date,  but  again,  this  date  does 
not  reflect  the  date  of  the  sales  contract 
or  purchase  order  date. 

As  a  result  of  this  {allure  to  place  the 
necessary  date  of  sale  information  on 
the  record  of  this  review,  petitioners 
argue  that  the  Department  should  base 
its  final  results  on  facts  available, 
pursuant  to  19  U.S.C  1677e(a).  which 
states  that  the  Department  shall  base  its 
determination  on  the  facts  available, 
subject  to  certain  qualifications,  "if:  (1) 
necessary  information  is  not  available 
on  the  record,  or  (2)  an  interested  party 
or  other  person— (A)  withholds 
information  that  has  been  requested  by 
the  administering  authority  *  *  *  (B) 
fails  to  provide  such  information  by  the 
deadlines  for  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  (c)(1) 
and  (e)  of  section  1677m  of  this  title.  (C) 
significantly  impedes  a  proceeding 
under  this  subtitle,  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified. 

Petitioners  contend  that  respondents 
have  clearly  withheld  information 
requested  by  the  Department  which,  if 
provided,  would  have  allowed  the 
Department  to  complete  its  statutorily 
mandated  tasks  in  tnis  review. 
Specifically,  the  Department  requested 
information  regarding  the  sales  process 
between  Saha  Thai  and  its  customers. 
According  to  petitioners,  Saha  Thai 
failed  to  provide  a  complete  explanation 
of  its  sales  process  and  did  not  clearly 
state  that  it  enters  into  contracts  for  the 
sale  of  pipe,  either  directly  or  through 
SAF,  to  the  importers.  It  provided  no 
details  of  any  such  contacts,  and  did 
not  provide  an  example  of  a  contract 
prior  to  verification.  In  addition,  the 
Department  warned  Saha  Thai  in  a  letter 
of  January  11, 1996  that  it  should  "be 
prepared  to  reclassify  these  SAF-related 
sales  if  the  Department  determines  that 
they  should  be  treated  as  EP  sales." 
Petitioners  assert  that  this  is  an 
unambiguous  request  for  Saha  Thai  to 
ensure  that  the  proper  information  was 
on  the  record  toperform  an  EP  sales 
analysis.  Saha  Thai  responded  by 
simply  stating  that  "there  is  no  legal 
basis  for  reclassification  of  SAF-based 
U.S.  sales."  Petitioners  contend  that  the 
information  currently  existing  on  record 
cannot  be  used  for  the  final  results 
under  19  U.S.C  1677m(e)  since  the 
response  is  so  incomplete  that  it  cannot 
serve  as  a  reliable  basis  for  reaching  the 
final  results  and  cannot  be  used  without 
undue  difficulty.  Consistent  with 


sections  1677e(b)  (3)  and  (5),  the 
Department  should  apply  the  17.28 
percent  margin  found  in  the  amended 
final  results  of  the  1992-93 
administrative  review.  Petitiooers  add 
that  resorting  to  facts  available  would  be 
consistent  with  Departmental  practice, 
as  evidenced  by  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  South  Africa  (61 
PR  24271,  24272-n3,  May  14. 1996)  and 
Circular  Wdded  Non-Alloy  Steel  Pipe 
from  Brazi7(57  FR  42940.  September  17. 
1992).  affirmed  sub  nom.  Persico 
Pizzamiglio  S.A.  v.  United  States.  Slip 
Op.  94-61  (OT  1994). 

Kespoodents  argue  that  they  prepared 
their  questionnaire  response  based  on 
the  assumption  that  the  Department 
would  accept  their  arguments  that  Saha 
Thai's  U.S.  sales  would  be  considered 
CEP  sales  due  to  the  relationship  which 
existed  between  the  producer/exporter 
and  importer/reseller  in  the  U.S.  The 
respondents  did  not  anticipate  the 
Department's  contrary  decision.  Saha 
Thai  argues  that  neither  the  Department 
nor  petitioners  raised  any  significant 
concerns  over  the  dates  of  sale  reported 
in  Saha  Thai's  responses,  and  did  not 
advise  Saha  Thai  that  it  should  report 
two  dates  of  sale  in  its  supplemental 
questionnaire  response,  one  for  the 
resale  in  the  United  States  and  one  for 
the  sale  from  Saha  Thai  to  SAF. 
Respondents  add  that  petitioners'  call 
for  die  use  of  facts  available  is  an 
"extraordinarily  harsh"  result, 
considering  the  circmnstances  involved 
in  this  case. 

Respondents  agree  with  petitioners 
that  the  incorrect  date  of  sale  was  used 
in  the  preliminary  determination  and 
that  a  date  of  sale,  using  pre-URAA 
methodologies,  does  not  appear  in  the 
response.  Respondents  propose  that  the 
Department  use  Saha  Thai's  invoice 
date  as  the  date  of  sale  for  purposes  of 
its  final  determination.  According  to 
Saha  Thai,  the  proposed  antidumping 
duty  regulations  niake  invoice  date  the 
date  of  sale  in  most  circumstances, 
including  those  prevailing  in  this 
administrative  review.  Proposed  section 
3S1.401(i)  states  that  "in  identifying  the 
date  of  sale  of  the  subject  merchandise 
or  foreign  like  product,  the  Secretary 
normally  will  use  the  date  of  invoice,  as 
recorded  in  the  exporters  or  producer's 
records  kept  in  the  ordinary  course  of 
business."  As  an  alternative,  Saha  Thai 
suggests  that  the  Department  reopen  the 
administrative  record  for  the  limited 
purpose  of  permitting  Saha  Thai  to 
submit  the  dates  of  sale  for  all  sales 
subject  to  review. 

Respondents  also  disagree  with 
petitioners'  concerns  that  certain  sales 
subject  to  the  review  are  missing  from 
the  data  base.  Respondents  assert  they 
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reported  all  sales  which  entered  the  U.S. 
during  the  period  of  review. 

Department's  Position:  In  its 
questionnaire  response.  Saha  Thai 
asserted  that  because  it  and  its  two 
primary  U.S.  customers  shared  an 
owner^p  interest  in  SAF  Steel  Export 
Company,  the  importers/resellers  in  the 
United  States  were  related  to  the 
producer/manufacturer  by  means  of  this 
common  ownership  of  SAF.  Saha  Thai 
reported  the  subsequent  downstream 
sales  as  constructed  export  price  (CEP) 
sales  made  to  the  first  unrelated  party  in 
the  United  States.  However,  in  our 
preliminary  results,  we  treated  Saha 
Thai  and  StAF  as  a  single  raiterprise  and 
determined  that  this  enterprise  was  not 
related  to  the  importers/resellers  in  the 
United  States,  and  we  instead  used  Saha 
Thai/SAFs  export  price  (EP)  sales  to 
these  importers/resellers  as  the  United 
States  sales.  As  a  resiilt  of  this  decision 
by  the  Department  to  review  the  EP 
sales  made  by  Saha  Thai/SAF  rather 
that  the  downstream  sales  originally 
reported  as  CEP,  the  Department  finds 
that  the  record  of  this  review  does  not 
contain  the  information  normally 
required  to  determine  the  date  of  sale  to 
be  used  to  compare  these  EP  sales  to 
normal  value.  Given  this  backgrotind. 
the  Department  agrees  with  both  parties 
that  an  incorrect  date  of  sale  was  used 
in  the  preliminary  results  of  this 
administrative  review  for  these  sales. 

However,  the  Department  disagrees 
with  petitioners'  assertion  that  resorting 
to  facts  available  is  appropriate  for  our 
final  results.  Althou^  respondents 
contend  that  they  had  no  expectation 
that  the  Department  would  examine 
Saha  Thai/SAF's  sales  to  the  U.S. 
importers,  respondents  should  have 
reported  the  contract  date  of  the  sales  in 
question.  Notwithstanding  the  deficient 
content  of  Saha  Thai's  response,  the 
Department  determines  that  resorting  to 
facts  available  in  this  review  would  not 
be  appropriate  because  Saha  Thai's 
response  is  otherwise  usable  within  the 
meaning  of  section  782(e)  of  the  Act. 
Saha  Thai's  response  was  timely  and 
verifiable.  The  response  also  listed  the 
invoice  dates  of  sales  made  by  Saha 
Thai/SAF  to  the  U.S.  importers/ 
resellers,  which  the  Department  has 
foimd  to  be  a  reliable  alternative  fcff  the 
missing  date  of  sale  information. 
Moreover,  the  Department  does  not 
consider  respondents  to  have  withheld 
"information  that  has  been  requested" 
by  the  Department,  as  the  Department 
did  not  clearly  instruct  Saha  Thai/SAF 
to  report  the  date  of  sale  for  its  sales  to 
the  U.S.  importers. 

Although  the  dates  of  sale  of 
transactions  between  Saha  Thai/SAF 
and  the  primary  U.S.  importers/resellers 


are  not  on  the  record  of  this  proceeding, 
the  respondent  did  provide,  and  the 
Department  verified,  the  invoice  date 
pertaining  to  these  sales  made  by  Saha 
Thai/SAF  to  the  importers/resellers  in 
the  United  States.  Eiecatise  the 
Department  has  determined  that  the  use 
of  facts  available  is  not  appropriate,  the 
Department  has  determined  to  use 
invoice  date  as  date  of  sale.  Using 
invoice  date  as  date  of  sale  is  consistent 
with  the  Department's  proposed 
antidumping  regulations  and  represents 
a  reasonable  surrogate  for  the  actual 
date  of  sale  when  the  essential  terms  of 
the  sale  were  established:  as  stated  in 
the  Department's  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comment  (61  FR  7308.  7330,  February 
27, 1996],  the  Department  "will  rely  on 
the  date  of  invoices  as  date  of  sale." 

The  Department  acknowledges  that 
certain  U.S.  sales  were  made  pursuant 
to  long-term  contracts  between  Saha 
Thai/SAF  and  the  U.S.  purchasers/ 
resellers  and  that  there  may  be  a 
substantial  lag  between  the  contract  date 
and  invoice  date.  However,  the 
Department  verified  that  Saha  Thai/SAF 
reported  all  invoices  during  the  POR 
that  were  issued  pursuant  to  these 
contracts  and  that  these  invoices 
contain  the  price,  quantity, 
specifications,  and  the  terms  of  sale 
established  in  the  long-term  contracts. 
We  are  assured  that  we  analyzed  all 
sales  of  subject  merchandise  which 
were  shipped  to  the  United  States 
during  the  POR.  Therefore,  after 
extensive  consideration  of  the  date  of 
sale  issue,  we  conclude  that  for  the  sales 
in  question  it  is  reasonable  to  utilize 
date  of  invoice  as  date  of  sale. 

Comment  2:  Petitioners  allege  that  the 
Department  has  incorrectly  reduced  the 
amoimt  of  ocean  freight  to  be  deducted 
frtim  export  price  by  multiplying  that 
value  by  the  exchange  rate.  Saha  Thai's 
reported  ocean  freight  was  reported  in 
U.S.  dollars/MT.  Therefore,  the 
Depwrtment  erred  by  multiplying  this 
value  by  the  exchange  rate.  Respondents 
did  not  address  this  issue. 

Department's  Position:  We  agree  with 
petitioners,  and  the  final  results 
incorporate  this  correction  to  the 
program. 

Comment  3:  Petitioners  contend  that 
the  Department  erred  by  deducting 
indirect  selling  expenses  and  inventory 
carrying  costs  from  both  export  price 
and  normal  value.  Such  deductions  are 
appropriate  only  in  a  constructed  export 
price  scenario  (see  19  USC  1677a(d)). 

Saha  lliai  states  that  U.S.  direct 
selling  expenses  should  not  have  been 
deducted  from  export  price,  in 
accordance  with  section  772  of  the 
URAA. 


Department's  Position:  The 
Department  agrees  with  both  parties 
that,  in  accordance  with  section  772  of 
the  Act,  direct  and  indirect  selling 
expenses  should  not  have  been 
deducted  from  export  price.  Also, 
indirect  selling  expenses  should  not 
have  been  deducted  from  NV,  in 
accordance  with  section  773  of  the  Act. 
These  corrections  are  reflected  in  the 
final  results. 

Comment  4:  Petitioners  argue  that,  in 
calculating  constructed  value  (CV)  for 
four  products  not  sold  in  the  home 
market,  the  Department  appUed^an 
incorrect  methodology  to  c^culate 
profit.  Petitioners  allege  that  the 
department  calculated  CV  profit  based 
upon  the  average  profit  of  all  the 
products  sold  in  the  home  market. 
Petitioners  contend  that  the  E)epartment 
should  have  calculated  the  profit  on 
these  four  product  codes  using  the 
average  profit  of  those  home  market 
sales  that  passed  the  arms-length  test 
and  exclusive  of  sales  made  at  below 
cost  of  production.  Petitioners  add  that 
19  USC  1667b(e){2)(A)  requires  that  CV 
profit  be  calculated  using  "actual 
amounts  incurred  and 
realized  *  *  *  for  profits,  in 
connection  with  the  production  and  sale 
of  a  foreign  like  product,  in  the  ordinary 
course  of  trade,  for  consumption  in  the 
foreign  coimtry.  •  •  •  •■  According  to 
petitioners,  the  statutes  states  that  sales 
disregarded  pursuant  to  19  USC 
1667b(b)(l]  as  being  made  at  below  the 
cost  of  production  shall  be  outside  the 
ordinary  course  of  trade  (see  19  USC 
1677(15)). 

Respondents  contend  that  the 
Department's  calculation  of  profit  for 
merchandise  sold  in  the  United  States 
but  not  in  the  home  market  is  correct. 
Respondents  state  that  the  Tariff  Act  of 
1930  as  amended  by  the  URAA  and  the 
accompanying  Statement  of 
Administrative  Action  (SAA)  clearly 
state  that  the  exclusion  of  below-cost 
sales  is  not  required  nor  is  contemplated 
by  the  statute  to  calculate  the  profit  for 
products  not  sold  in  the  home  market. 
According  to  respondents,  19  USC 
1677b(e)(2)(A)  states  that  the  profit  used 
in  constructed  value  shall  be  based  on 
the  "actual  amounts  inciured  and 
realized"  by  the  producer  "in 
connection  with  the  production  and  sale 
of  a  foreign  like  product,  in  the  ordinary 
course  of  trade,  for  consimiption  in  the 
foreign  coimtry.  *  •  *  "  In  such  cases 
where  there  are  no  home  market  sales  of 
the  foreign  like  product,  19  USC 
1677b(e)(2)(B)  sets  forth  three 
alternatives  for  determining  a  CV  profit: 
(1)  The  actual  amoimt  of  profit  incurred 
or  realized  by  the  same  producer  on 
home  market  sales  of  the  same  general 
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category  of  products;  (2)  the  weighted- 
average  of  actual  amounts  incurred  or 
realized  by  other  investigated 
companies  on  home  maixet  sales  of  the 
foreign  like  product;  or  (3)  any  other 
reasonable  method,  provided  that  the 
amount  of  profit  does  not  exceed  the 
profit  normally  realized  by  other 
companies  on  home  market  sales  of  the 
same  general  category  of  profits. 
Respondents  argue  that  19  USC 
1677b(e)(2)(B)(i)  contains  no  limitations 
on  the  universe  of  sales  to  be  used  by 
the  Department  in  calculating  average 
profit,  except  that  the  sales  must  be 
from  the  same  "general  category  of 
products."  Respondents  continue  by 
stating  that  the  prohibition  against 
below-cost  sales  contained  in  19  USC 
1677b(e)(2)(A)  is  not  applicable  to  the 
alternative  methodologies  contained  in 
19  USC  1677b(e)(2)(B).  While  both  these 
sections  make  reference  to  the 
calculation  of  profit,  the  SAA  makes 
clear  that  these  provisions  are  separate 
and  distinct  and  can  only  be  used  in 
narrowly  defined  circumstances. 
Respondents  contend  that  if  Congress 
had  contemplated  the  exclusion  of 
below-cost  sales  in  such  circumstances, 
a  specific  reference  would  have 
appeared  in  the  statute  or  in  the  SAA. 

Department's  Position:  When 
calciilating  profit  for  purposes  of  CV,  we 
have  excluded  below-cost  sales  in 
accordance  with  section  773(e)(2)(A) 
only  when  we  have  disregarded  home 
market  sales  because  they  failed  the  cost 
test.  See  Statement  of  Administrative 
Action  Accompanying  the  URAA. 
reprinted  in  H.R.  Doc.  No.  316.  103rd 
Cong..  2nd  Sess.  834.  839-640  (1994). 
We  have  not  calculated  CV  profit  in 
accordance  with  section  773(e)(2)(B) 
because  that  provision  applies  only 
when  there  are  no  home  market  sales  of 
the  foreign  like  product  or  when  all 
such  sales  are  at  below-cost  prices  (SAA 
at  840).  In  this  review,  we  have 
determined  that  all  products  produced 
by  the  respondent  and  sold  in  the  home 
market  during  the  POR  are  foreign  like 
products  within  the  meaning  of  section 
771(16).  Moreover,  we  have  determined 
that  there  are  sufficient  above-cost  sales 
upon  which  to  base  CV  profit. 
Accordingly,  section  773(e)(2)(B)  is  not 
applicable  in  this  review. 

Comment  5:  Petitioners  argue  that 
Saha  Thai's  duty  drawback  calculation 
is  incorrect,  and  that  the  adjustment  to 
export  price  should  be  denied. 
Petitioners  contend  that  at  verification, 
the  Department  discovered  for  the  first 
time  that  the  reported  drawback  for 
1995  sales  was  based  upon  December 
1994  data  because  Saha  Thai  had  not 
received  the  correct  data  in  time  for  the 
response.  According  to  petitioners,  this 


information  was  not  disclosed  to  the 
Department  until  verification. 
Petitioners  contend  that  Saha  Thai  is 
eligible  for  a  drawback  only  in  the 
amount  of  duties  acttially  paid  and 
rebated,  in  accordance  with  19  U.S.C. 
1677a(c)(l)(B).  Because  that  amount  was 
imknown  as  late  as  April,  1996,  when 
Saha  Thai  submitted  its  final  revisions 
to  its  response,  the  duty  drawback 
adjustment  made  to  1995  sales  should 
be  denied. 

In  addition,  petitioners  argue  that 
Saha  Thai  has  overstated  the  duty 
drawback  adjustment  it  is  entitled  to  on 
all  U.S.  sales  by  the  amount  of  the  back 
guarantees  posted  to  the  Thai 
government.  According  to  petitioners, 
Saha  Thai  is  required  to  post  a  cash 
deposit  equal  to  the  value  of  the  import 
duties  plus  an  additional  20  percent. 
Petitioners  contend  that  Saha  Thai  is 
not  entiUed  to  claim  the  entire  amoimt 
as  a  drawback  of  duties.  It  is  argued  that 
the  additional  20  percent  does  not 
represent  a  drawback  within  the 
meaning  of  section  772(c)(1)(B)  because 
this  20  percent  represents  a  premium 
owed  to  the  government  as  a  penalty  if 
the  merchandise  is  not  exported  in  the 
required  time  period.  The  statute  states 
that  an  exporter  is  eligible  for  an 
adjustment  only  for  import  duties  paid 
and  rebated,  thus  Saha  Thai's  claim  for 
an  adjustment  for  the  entire  amount 
paid  plus  20  percent  overstates  what 
Saha  Thai  is  eligible  to  claim. 

Respondents  agree  with  petitioners 
that  its  reported  1995  duty  drawback 
figures  were  necessarily  based  upon  its 
December  1994  actual  drawback 
experience.  Saha  Thai  states  that  it  did 
not  have  access  to  drawback 
documentation  for  shipments  made  in 
1995  until  well  after  its  response  was 
due  to  the  Department. 

Regarding  petitioners'  concern  that 
respondent  overstated  its  drawback 
figures  to  include  the  20  percent  bank 
guarantee.  Saha  Thai  states  petitioners 
are  in  error.  Saha  Thai  asserts  that  the 
Department  thoroughly  verified 
petitioners'  concerns  regarding  this 
issue,  and  found  Saha  lliai's  claims  to 
be  consistent  with  information  in  Saha 
Thai's  records.  At  verification,  the 
Depcutment  reviewed  Saha  Thai's  bank 
guarantees,  Customs  Department  duty 
refund  documentation,  and  vcuious 
import  documents  which  demonstrate 
that  the  duty  drawback  figures  reported 
to  the  Department  do  not  include  the 
additional  20  percent  premium  charged 
on  bank  guarantees. 

Department's  Position:  For  both  1994 
and  1995  (for  which  documentation  was 
not  available  at  the  time  of  the 
questionnaire  responses,  but  was 
available  to  respondent  and  the 


Department  at  verification],  the 
Depeitment  verified  that  Saha  Thai 
coirectly  reported  its  claimed  duty 
drawback  ad)ustment  and  that  Saha 
Thai  did  not  include  the  additional  20 
percent  bank  premium.  For  further 
information,  please  see  the 
Department's  verification  report  (Memo 
to  File  from  James  Rice  and  Rick 
Johnson,  April  30. 1996). 

Comment  6:  Petitioners  argue  that  the 
Department  should  disregard  Saha 
Thai's  claimed  theoretical  weight 
adjustment.  Petitioners  note  that  the 
Department's  verification  report 
indicates  that  Saha  Thai  has  the  ability 
to  calculate  a  product-specific  weight 
adjustment,  and  argue  that  respondent 
should  have  done  so  rather  that 
calculate  an  average  weight  adjustment. 
Petitioners  contend  that  in  previous 
reviews,  Saha  Thai  has  provided  the 
information  necessary  to  make  this 
calculation.  Use  of  a  single  ratio  is, 
according  to  petitioners,  unjustified 
where  the  respondent  has  demonstrated 
the  ability  to  compile  the  necessary 
information  in  a  similar  review. 

Saha  Thai  argues  that  the  Department 
has  accepted  a  weighted-average 
adjustment  in  previous  reviews  (1992- 
93  administrative  review).  Additionally, 
previously  calculated  product-specific 
theoretical  weight  adjustments  varied 
with  factors  that  occur  randomly  by  size 
and  by  time  period.  Saha  Thai  can  often 
use  coils  of  two  or  three  different 
thicknesses  to  produce  a  given  size  and 
grade  of  pipe.  'The  use  of  thicker  or 
thinner  coils  depends  on  the  coil  in 
stock,  and  the  unit  price  affects  the 
weighted-average  theoretical  weight 
adjustment  in  ways  that  are 
unpredictable  and  not  intrinsically 
related  to  the  physical  characteristics  of 
the  merchandise.  Moreover,  there  is  no 
evidence  on  the  record  indicating  that 
Saha  Thai  takes  such  variations  into 
account  in  pricing  its  product  in  any 
market. 

Department's  Position:  As  stated  in 
the  IJepartment's  verification  report,  we 
reviewed  Saha  Thai's  theoretical  weight 
adjustment  calculation  and  found  it 
consistent  with  previous  administrative 
reviews  (see  Certain  Circular  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand:  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review  in  Accordance  with  Decision  on 
Remand  61  FR  29533  (June  11. 1996) 
and  Certain  Circular  Welded  Carbon 
Steel  Pipes  and  Tubes  from  Thailand  56 
FR  58355  (November  19. 1991).  which 
were  accepted  by  the  Department.  In 
addition,  it  was  determined  by  the 
Department  that  coils  of  varying 
thicknesses  are  used  by  Saha  Thai  to 
produce  a  particular  size  and  grade  pipe 


Federal  Register  /  Vol.  61,  No.  213  /  Friday.  November  1.  1996  /  Notices 


5«51t 


product.  In  addition,  even  though  the 
final  product  may  incorporate  various 
thickneaww  of  coil  (representing 
diffaient  coil  costs),  theie  was  no 
evidence  fotmd  a  verification  that  such 
different  coil  costs  affected  the  final 
price  of  the  subject  merchandise. 

Comment  7;  Petitioners  ob)ect  to  Saha 
Thai's  practice  of  shifting  the  interest 
expense  embedded  in  the  cost  of  coU  to 
SGftA.  Petitioners  contend  that  this 
practice  of  deducting  interest  expense 
from  the  coil  cost  and  addii^  it  to  SG&A 
has  the  effect  of  reducing  Sana  Thai's 
reported  cost  of  production.  Petitioners 
contend  that  these  interest  costs  are  a 
part  of  the  direct  acquisition  cost  of  the 
coil  and  are  properly  included  in  raw 
materials  costs. 

Saha  Thai  argues  that  the  Department 
resolved  this  issue  in  the  final  results  of 
the  1992-93  administrative  review, 
finding  that  interest  expoises  are 
fiu^ble  and  therefore  should  be  treated 
as  a  general  expense  of  the  ccwporation. 
Conristent  with  that  determination, 
respondent  holds  that  it  is  appropriate 
to  transfer  interest  expenses  frxun  raw 
material  coet  to  SGftA.  Such  expenses 
should  be  included  either  in  SG&A.  as 
provided  in  Saha  Thai's  supplemental 
questionnaire  response,  or  in  interest 
expense. 

Department's  Position:  As  stated  in 
the  final  results  of  the  1992-93 
administrative  review  of  this  case,  we 
consider  the  cost  of  raw  materials  to  be 
the  price  reflected  in  the  supplier's 
invoice  for  those  materials.  Any 
financing  charges  itemized  on  the 
supplier's  invoice  are  properly  regarded 
as  interest  expenses,  not  material  costs. 
See.  Oil  Country  Tubular  Goods  From 
Israel;  Final  Results  of  Antidumping 
Duty  Administrative  Renew,  57  FR  1140 
(April  3, 1992).  We  consider  the 
expenses  Saha  Thai  incurs  to  finance  its 
material  purchases  through  its  supplier 
to  be  fungible  and.  therefore,  a  general 
expense  of  operating  the  company.  See, 
Circular  Welded  Coabon  Steel  Pipes  and 
Tubes  from  Thailand:  Final 
Detamination  of  Sales  at  Less  Than 
Fair  Value,  51  FR  3384  (January  27. 
1986).  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand:  Final 
Results  of  Antidumping  Duty 
Atiministrative  Review.  61  FR  1328 
(January  19, 1996).  Therefore  we  have 
continued  to  classify  Saha  Thai's 
interest  expenses  as  SGkA  expenses  for 
these  final  results  of  review. 

Comment  8:  Petitioner  states  that  the 
Depertment  incorrectiy  calculated  total 
cost  of  production  (TOTCC^)  and  net 
sales  pilce  (NPRICOP)  for  its  below  cost 
sales  test.  19  USC  1677b(b)(3)  requires 
that  cost  of  production  include  (1)  to  the 
cost  of  matuiab,  fabrication  and 


processing,  (2)  an  amount  fox  selling, 
administrative  and  general  expenses, 
and  (3)  the  cost  of  containers  (packing). 
Petitioners  argue  that  the  Department 
failed  to  include  selling  expenses  in  its 
calculation  of  tXlTCOP.  Petitioners 
contfflid  that  the  Department  improperly 
deducted  selling  expenses  fit>m 
NPRICOP  rather  than  propaly  adding 
them  to  TOTCCX*  in  accordance  with 
the  statute. 

Resp<mdent8  note  that  petitioners' 
arguments  are  not  reflective  of  the 
Department's  standard  policy  regarding 
the  calculation  of  TOTCOP  and 
NPRICOP.  Saha  Thai  asserts  that  if 
selling  expenses  are  included  in 
TOTCOP,  then  domestic  transportation 
and  selling  expenses  should  not  be 
deducted  from  the  NPRICOP  in  order  to 
ensure  that  there  is  an  apples-to-apples 
comparison. 

Department's  Position:  The 
Department  agrees  that  our  comparison 
of  net  sales  price  and  cost  of  production 
was  incorrect  In  order  to  ensure  an 
"apples  to  apples"  comparison  between 
the  net  home  market  selling  price  and 
the  total  cost  of  production  of  the 
subject  merchandise,  for  the  final  results 
of  this  administrative  review,  in 
accordance  with  section  773(b)(3)(B)  we 
included  selling  expenses  in  the 
calculation  of  total  cost  of  production 
and  did  not  deduct  domestic 
transportation  expenses  from  NPRICOP. 

Conunent  9:  Saha  Thai  argues  that  the 
Department  departed  frtun  established 
practice  when  it  immediately  resorted  to 
constructed  value  rather  than  moving  on 
to  the  next  most  similar  home  market 
sale  where  an  appropriate  (identical  or 
first  most  similar)  match  could  not  be 
foimd.  Respondents  cite  Certain  Forged 
Steel  Crankshafts  from  the  United 
Kingdom  (56  FR  5975.  5977.  Febr\iary 
14. 1991)  [Crankshafts  from  the  United 
Kingdom)  in  which  the  Department 
stated  "In  the  first  review,  when  there 
were  no  contemporaneous  sales  of  the 
most  similar  home  market  model  to 
compare  with  sales  of  a  U.S.  model,  we 
examined  the  other  similar  models  for 
contemporaneity.  As  a  residt  of  this 
examination,  we  found  that  none  of 
those  other  sales  was  contemporaneous. 
As  a  result,  we  had  to  rely  cm  CV  as  the 
baas  for  FMV.  However,  the  facts  are 
different  in  this  review.  In  this  review 
(the  second  administrative  review  of 
Crankshafts  from  the  United  Kingdom], 
when  there  were  no  contemporaneous 
sales  of  the  most  similar  model  match, 
there  were  often  contemporaneous  sales 
of  the  next  most  similar  models."  Saha 
lliai  adds  that  this  policy  was  followed 
in  previous  reviews  in  this  proceeding, 
and  that  the  Department  should  use  the 


suggested  model  matches  as  submitted 
by  Saha  Thai. 

Petitioners  argue  that  the  Department 
correcdy  resorted  to  CV,  and  is  acting  in 
accordance  with  longstanding 
Departmental  policy  in  accordance  with 
precedent  of  the  Court  of  International 
Trade.  Petitioners  dte  19  U.S.C 
1677(16),  which  provides  for  only  one 
foreign  like  product  for  each  U.S. 
product  sold.  Petitioners  contend  that 
this  provision  sets  up  a  hierarchy  of 
three  choices  for  fraeign  like  product  in 
order  of  preference  and  dictates  that  the 
foreign  hke  product  is  the  first  category 
for  which  a  determination  may  be  made,'' 
indicating  that  once  a  foreign  like 
product  is  estabUshed,  that  dioioe 
cannot  be  altered  by  the  operation  of  the 
90/60  window.  The  foreign  like  product 
cannot  be  different  during  different  90/ 
60  day  periods  of  the  same  review 
period. 

Petitioners  contend  that  19  U.S.C. 
1677(a)(4)  directs  the  Department  to 
apply  constructed  value  whenever  a 
duly  chosen  foreign  like  product  caimot 
be  used  to  determine  normal  value 
imder  section  1677(a)(1)(B).  Citing  Color 
Television  Receivers  from  the  Republic 
of  Korea  (58  FR  52262,  52263  (October 
7, 1993)),  petitioners  assert  that  both  the 
Department  and  the  CTT  have  adhered 
strictly  to  the  plain  language  of  the 
statute  by  refusing  to  read  into  the 
hierarchy  such  factors  as  whether  a  sale 
is  in  the  ordinary  course  of  trade  (see, 
Cyanuric  Acid  and  its  Chlorinated 
Derivatives  from  Japan  Used  in  the 
Swimming  Pool  Trade,  49  FR  7424 
(February  29,  1984),  which  was 
sustained  in  Monsanto  Co.  v.  United 
States.  698  F.  Supp.  275  (CTT  1988),  at 
the  same  level  of  trade  (citii^  Timken 
Co.  V.  United  States.  673  F.  Supp.  495 
(OT  1987)  and  NTN  Bearing  Co.  v. 
United  States,  7A7  F.  Supp.  726,  736 
(Crr  1990)),  or  whether  the  price  is 
below  the  cost  of  production  (citing 
Antifriction  Bearings  from  France  et  al., 
57  FR  28360,  28373  (June  24, 1992)). 
The  same  considerations  of  statutory 
interpretation  also  prevent  the  90/60 
contemporaneity  test  irova  being 
insinuated  into  section  1677(16). 

Petitioners  hold  that  attaching  the  90/ 
60  contemporaneity  test  to  section 
1677(16)  would  not  only  be  inconsistent 
with  DeJMrtmental  practice  and  the  CTT, 
but  would  also  reach  beyond  the  scope 
of  the  Department's  statutory  authority. 
Petitioners  state  that  the  Department  is 
bound  by  the  plain  language  of  the 
statute — a  conclusion  that  it  must  base 
normal  val\ie  on  CV  pursuant  to  19 
U.S.C.  1677b. 

Department's  Position:  In  this  review, 
we  used  the  following  model  match 
methodology:  in  the  model  match 
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prognm.  we  camparad  U.S.  nlas  to 
contamponneous  hooM  nuriost  salM  of 
th«  compwiaon  model  that  wu 
phyakaUy  "most  dmikr"  and  whidi 
panad  the  20  pooant  difinar  teat  (whidi 
oftan  raauhad  in  an  identical  match),  hi 
the  mai^  cakuIatioD  program,  we 
uaad  the  leauha  of  the  modal  matdh 
program  to  mem  a  U.S.  nle  with  the 
"moat  fimilar"  home  market  lale  within 
the  90-M  window.  If  no  match  was 
found,  either  becauae  the  model  match 
program  found  no  contemponmeous 
•ale  of  an  identical  or  dmUar  product  or 
because  the  appropriate  home  market 
sales  fidled  the  COP  test,  the  U.S.  sale 
was  compared  to  CV. 

We  disagree  with  the  respon4eDts' 
coDtaptitm  that  this  methodology  is  a 
departure  from  "established  practioe." 
Our  model  match  methodology  is 
consistent  with  our  practioe  of 
determining  the  foreign  like  product 
baaed  upon  the  similarity  of  the 
merchandise  and  reeorting  to  CV  only 
when  the  sale  of  the  identical  or  most 
similar  merchandise  Calls  our  OCX*  test. 
See,  e.g..  Antipiction  bearings  (Other 
than  Tapered  Roller  Bearing^  and  Parts 
Thereof fmm  France  et  al..  58  FR  39729, 
39764-66  (July  26.  1993).  We  also 
disagree  with  the  respondents' 
contention  that  we  must  use  the  "next 
most  similar"  match  before  resorting  to 
CV.  Section  771(16)  of  the  Act  provides 
the  Department  mth  discretion  to 
determine  which  merchandise  (foreign 
like  product)  may  be  reasonably 
compared  to  subject  merchandise  and 
proWdes  a  hierarchy  of  prefarences  for 
determining  which  merchandise  sold  in 
the  foreign  maricet  is  most  similar  to 
mochandise  sold  in  the  United  States. 
The  model  match  methodology  w«  used 
in  this  review  identified  the  "most 
similar"  foreign  like  product  taking  into 
account  the  contempcvanaity  of  the 
match.  After  identifying  the  "most 
similar"  foreign  like  product,  we  apply 
the  cost  test  under  $  773(b)  because  the 
COP  test  should  not  be  part  of  the  basis 
for  determining  the  "most  similar" 
foreign  like  product  Section  771(16) 
does  not  direct  us  to  the  "next  most 
similar"  foreign  like  product  if  the  first 
match  is  sold  below  cost  Therefore,  we 
use  CV  when  the  "most  similar"  foreign 
like  product  is  sold  below  cost.  This 
methodology,  which  the  Court  of 
Intematicmal  Trade  affirmed  in  Federal 
Mogul  Corp.  V.  United  States,  918  F. 
Supp.  386.  396-97  (OT  1996).  is 
consistent  with  the  requirement  in 
section  771(16)  that  the  determination 
of  the  foreign  like  product  be  based 
solely  upon  the  similarity  of  the 
merchandise  and  not  whether  the 
merchandise  is  sold  below  coat.  The 


mathodologgr  used  in  Qnnlaiiki^/ivai 
liie  l/hitod  JOi^ODi  was  a  deviallan 
fttm  our  standard  inactioe  diat  was 
neoessltated  by  the  unique  model 
matching  iasuea  and  home  maricet  price 
fluctuatiQns  which  occulted  in  that 
review.  The  iKts  oo  the  reooid  in  this 
review  do  not  wairant  a  aindlar 
deviation  from  ow  standard  practioB. 

Although  petitianers  ^rae  with  the 
Depaitmant's  use  of  CV,  we  disagree 
wiUi  petttiaiMn'  contention  that  section 
771(16)  provides  far  only  one  foreign 
like  product  for  each  U.S.  product  sold 
throughout  the  FOR.  Under  the  URAA, 
the  tann  "foreign  Uke  product"  was 
substituted  for  "sudi  or  similar"  to 
conform  with  terminology  used  in  the 
Antidumping  Agreement  By  this 
substitution  Congress  did  not  intend  to 
afhct  the  tnterpretation  or  practioe 
followed  by  the  Department  in 
administering  the  antidumping  duty 
statute.  SAA  at  820.  Aoooroingly, 
depending  on  the  natura  of  the  product 
subject  to  examination,  there  may  be 
various  models  that  qualify  as  the 
"foreign  like  product"  within  the 
meaning  of  section  771(16)  fust  as  there 
may  be  various  models  of  "similar" 
merchandise  under  the  pre-URAA 
statute.  Nor  do  we  agree,  as  petitioners' 
suggest,  that  the  90/60  day  test  is 
irrelevant  to  selecting  the  foreign  like 
prodiict  under  section  771(16).  The 
Department  must  identify  an 
appropriate  universe  of  transactions 
firom  which  it  can  select  the  best  model 
match.  Because  section  773(a)(1) 
requires  that  price  comparisons  be 
based  on  reasoiubly  contemporaneous 
sales,  it  is  the  Department's  practioe  to 
select  matches  from  the  imiverse  of 
contemporaneous  sales.  The  cases  cited 
by  the  petitioners  in  support  of  its 
proposition  do  not  demonstrate  that  this 
application  of  our  contemporaneity  test 
is  unreasonable  because  none  of  those 
cases  involved  the  question  of  an 
appropriate  comparison  based  on  the 
date  of  sale. 

Cbnune/it  10:  Saha  Thai  contends  that 
the  Department  improperly  deducted 
packing  costs  from  the  net  U.S.  price 
and  from  net  home  market  price,  but 
also  added  U.S.  packing  costs  to  normal 
value,  thus  comparing  ia  unpacked  U.S. 
price  to  a  packed  price  in  the  home 
maricet.  Petitioners  agree  with  Saha  Thai 
that  U.S.  packing  should  not  be 
deducted  from  U.S.  price. 

Department's  Position:  The 
Depaitment  agrees  that  in  accordance 
with  section  772(cKl),  U.S.  paddng 
should  not  be  deducted  from  U.S.  price. 
U.S.  paddng  should  instead  be  added  to 
normal  value  in  accordance  with  section 
773(a)(6)(A). 


Coaunatt  11:  Saha  Thai  allagas  that 
the  Dapaitnient's  maigitt  program 
eRooeaualy  oomparaa  a  tobil  cost  of 
production  (TOrrCOM)  induaive  of 
paddng  coats  to  a  net  price  (NPRKXV) 
from  whichpaddag  coati  have  been 
deducted.  The  Depertmaot  should  have 
compared  RCCX*  (total  COP  exdusive  of 
paddng)  to  NPRKXV. 

Petitioners  disagree  witii  Saha  Thai, 
and  argue  tiiat  section  1677(b)(3)(C) 
specifically  requires  the  coat  ^packing 
bie  induded  iirthe  coat  of  production  for 
comparison  to  the  home  market  price. 

Department's  Position:  In  accordance 
with  sectim  779(bX3XC).  we  have 
induded  p"^H"g  costs  in  our 
calculation  of  the  coat  of  production. 
Consistent  with  our  practioe  described 
in  Comment  8,  we  have  induded  these 
padring  expenses  costs  in  NPRIOCH*  to 
obtain  an  "applea-to-ypjae" 
comparison  between  TOTOOP  and 
NPRICOP. 

Qmunent  12:  Saha  Thai  argues  that 
the  Department  ened  in  r»lriil«Hng 
eixaatt  price  by  dediicting  U.S.  direct 
seUiiag  expenses.  Respondent  contends 
that  U.S.  direct  selling  expenses  should 
have  been  added  to  the  normal  value  as 
a  circumstance  of  sale  adfustment,  dting 
Koyo  Seiko  Co..  v.  United  States,  796  F. 
Supp.  1526,  1531  (OT  1992). 

Petitionen  disagree  with  Saha  Thai's 
assertion  that  U.S.  direct  selling 
expenses  should  be  added  to  normal 
value  as  a  circumstance  of  sale 
adjustment  Petitioners  contend  that  it 
has  been  long-standing  Departmental 
policy  to  deimct  direct  selung  expenses 
from  U.S.  price  (export  price)  nther 
than  add  it  to  FMV  (normal  value),  as 
proposed  by  Saha  Thai.  According  to 
petiticmers,  the  court  reviewed  the 
matter  de  novo  after  finding  out  that, 
because  it  was  the  Department's  policy, 
it  would  have  been  futile  for  Koyo  Seiko 
to  have  raised  the  issue  before  the 
agency.  Moreover,  petitioners  hold  that 
the  court's  position  on  direct  selling 
expenses  was  subsequently  vacated  by 
the  QT  after  remand,  dting  Koyo  Seiko 
Co.  V.  United  States,  806  F.  Supp.  1008 
(Crr  1992). 

Department's  Position:  As  stated  in 
Stainless  Steel  Cookwaiefrom  the 
Republic  of  Korea;  Final  Results  of 
Administrative  Review,  59  FR  10788 
(March  8, 1994),  it  is  the  Department's 
policy,  when  piuchase  price  (EP)  sales 
are  examined,  to  add  U.S.  direct  seUing 
expenses  to  FMV  (NV)  as  a 
drcumstance-of-sale  adjustment, 
pursuant  to  section  773  of  the  Act.  The 
URAA  did  not  change  this  policy.  The 
Koyo  Seiko  decisions  are  irrelevant  to 
this  determination  because  these  cases 
involved  exporter's  sales  price  (CEP) 
sales  which  are  not  subject  to 
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examination  in  this  review.  Therafoie, 
we  have  corracted  this  error. 

CtMmnent  13:  Saha  Thai  contends  that 
the  Department  erred  in  deducting 
inventory  carrying  expenaes  from  net 
price  for  purposes  of  comparing  selling 
price  wi^  cost  of  producticm.  Saha  Thai 
argues  that  this  value  is  induded  in  its 
reported  general  and  administrative 
expenses  and  is  induded  in  its  total  cost 
of  prodtiction.  Therefore,  the 
Departmmt  should  not  have  deducted 
inventory  carrying  expenaes  from  the 
net  price  before  comparing  that  net 
price  to  Saha  Thai's  cost  of  production. 
Saha  Thai  holds  that  this  deduction  is 
contrary  to  the  Department's  poUcy  [see 
Import  Administration  Policy  Bulletin, 
No.  94.6,  March  25, 1994).  Petitioners 
did  not  comment  on  this  issue. 

Department's  Position:  The 
Department  agrees  with  respondent 
because  the  deduction  of  inventory 
carrying  expenses  from  net  price  does 
not  result  in  an  apples-to-apples 
comparison.  The  Department  does  not 
make  adjustments  for  imputed  costs  in 
comparing  prices  to  COP.  To  deduct 
inventory  carrying  expmses  from  the 
net  price  without  a  similar  adjustment 
to  total  cost  of  production  would  distort 
the  Department's  cost  test. 

Conunent  14:  Saha  Thai  argues  that 
the  Department  double  coimted 
respondents'  interest  expense  for  both 
total  cost  of  production  and  constructed 
value.  The  Department  created  the 
variable  DMTEX,  which  represmts  Saha 
Hiai's  net  interest  expense  as  a 
percentage  of  its  total  cost  of  goods  sold. 
Saha  Thai  holds  that  its  actual  interest 
e)q)ense  is  already  reported  in  its 
general  and  administrative  expenses. 
This  addition  of  an  imputed  interest 
factor,  according  to  respondent,  is  in 
violation  of  section  773(e)(2MA)  of  the 
Act,  which  requires  that  Uie  Department 
base  selling,  general,  and  administrative 
expenses  on  "actual  amounts  iiuaured 
and  realized"  by  the  respondent  In 
computing  CV  these  costs  may  not  be 
based  on  imputed  amounts  or  an 
arbitrary  minimum. 

Petitioners  contend  that  it  is 
appn^riate  for  the  Department  to  use 
the  higher  INTEX  value  as  a  substitute 
for  Saha  Thai's  reported  interest 
expense  as  an  adverse  inference  because 
Saha  Thai  failed  to  report  the  correct 
sales  for  the  POR. 

Department's  Position:  The 
Depairtment  agrees  with  respondoits, 
because  the  inclusirai  of  the  imputed 
interest  expense  factor  INTEX  has  the. 
effoct  of  double  counting  Saha  Thai's 
reported,  and  verified,  interest  expense. 
We  have  deleted  the  variable  INTEX 
from  the  margin  calculation  program. 


Coaanera  15:  Saha  Thai  aiguae  that 
the  Department  ened  in  computing  the 
import-specific  aasesament  rate  by 
multiplying  the  margin  by  U.S.  quantity 
twice.  Petitionen  did  not  comment  on 
this  issue. 

Department's  Position:  We  agree  with 
respondent,  and  this  error  as  been 
corrected. 

Ffaial  Results  of  Review 

As  a  result  of  oux  review,  we  have 
determined  that  the  foUowing  margins 
exist: 


Manulao- 

turer/ex- 

porler 

Time  period 

Mwgin 
(paroenQ 

Saha  Thai/ 
SAF 

PacMc 
Pipe  Co. 

3/1/94-2/28/95 
3/1/94-2/28/96 

5iK> 
(') 

*  No  sales  durino  the  review  period. 

The  Department  shall  detomine,  and 
the  Customs  Service  shall  access, 
antidumping  duties  on  aU  appropriate 
entries.  Individual  differences  between 
United  States  price  and  normal  value 
may  vary  from  the  percentages  stated 
above,  llie  Department  will  issue 
appraisement  instructions  directiy  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
the  cash  deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 
firms  as  stated  above;  (2)  for  previously 
investigated  or  reviewed  companies  not 
listed  ^>ove,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manuCacturera 
or  exportera  will  continue  to  be  15.67 
percent,  all  other  rates  established  in  the 
LTFV  investigation.  See  Final 
Determination  and  Antidumping  Duty 
Order:  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand.  (51  FR 
8341,  March  11, 1986). 

These  deposit  requirements,  when 
Imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 


This  notice  serves  as  a  final  remindar 
to  importars  of  their  raqpoDsibility 
undw  19  CFR  353.26  to  file  a  certificate 
ragaiding  the  reimbursamant  of 
antidumirfng  duties  prior  to  Uquidation 
of  the  ralsvant  entries  during  mis 
review  period.  Failure  to  ccnnply  with 
this  requirement  could  rasuh  in  the 
Secretary's  {Hesumption  that 
reimbursement  of  antidumping  duties 
incurred  and  the  subeequent  niiwsmiiiii 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  projHietary  infonnatian 
disclosed  under  /^K)  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  ocmversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  ccnnply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  ru>tioe 
are  in  accordance  with  section  75 1(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  October  23, 1996. 
Robert  S.  LaRsasa. 

Acting  Assistant  Secntaiyfor  Import 

Administration. 

(FR  Doc  96-28116  Filed  10-31-96:  8:45  am] 
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Announcement  of  an  Oppofluntty  To 
•KNH  a  wooperanve  neeearen  eno 
Development  Conaorllum  for  CD* 
Metrology  Below  0^  IMcrons 

AQBICY:  Natitmal  Institxite  of  Standards 
and  Technology,  Coounerce. 
ACTION:  Notice  of  public  meeting. 

SUIMARY:  The  National  histitute  of 
Standards  and  Technology  invites 
interested  parties  to  attend  a  meeting  on 
November  12, 1996  to  discuss  setting  up 
a  cooperative  research  consortium.  Tlie 
goal  of  the  consortiimi  is  to  achieve 
commercially  available  refsrenoe 
standards  to  support  CD-metrology 
below  0.25  microns.  Parties 
partidpating  in  the  consortiimi  will  be 
loaned  a  premeasured  prototjrpe  sample 
for  evaluaticm. 

The  program  will  be  within  the  scope 
and  confines  of  The  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502, 15  U.S.C.  3710a],  which  provides 
federal  lab(»atories  including  NIST, 
with  the  authcvity  to  enter  into 
cooperative  reseaodi  agreements  with 
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qualified  parties.  Under  this  law,  NIST 
may  contribute  penonneL  equipment, 
and  fiKdiities — but  no  funds— to  the 
cooperative  raeeerch  program. 

Memben  will  be  expected  to  make  a 
contribution  to  the  consortium't  efforts 
in  the  form  of  personnel,  and/or  funds. 
This  is  not  a  grant  program. 

DATES:  Interested  parties  should  contact 
NIST  to  confirm  their  interest  at  the 
address,  telephone  number  or  PAX 
numbw  shown  below. 

AOOfCaSES:  Technology  Building.  Room 
B360.  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899. 

FOR  niimcR  MFomuTiON  oontact: 

Dr.  Michael  W.  Cresswell.  Telephone: 
301-075-2072;  FAX:  301  048  iOai. 

SUPPLOMMTARY  MPORMATION:  NIST  and 
Sandia  National  Laboratories  have 
successfully  fabricated  and  tested 
prototypes  of  a  new  class  of  refBrence 
materials  to  support  CD-metrology 
below  0.25  m.  This  work  has  the  long- 
term  goal  of  the  commercial  availabiUty 
of  certified  physical  standards  traceable 
to  NIST.  As  a  result  of  the  multiple 
requests  for  sample  prototypes  for 
evaluative  purposes  that  they  have 
received,  NIST  and  Sandia  management 
have  proposed  a  Consortium  to 
maximize  the  benefits  of  exchanging 
measurement  results  made 
independentiy  by  a  diverse  group  of 
participants,  each  of  whom  will  be 
loaned  a  pre-measured  prototype 
sample  for  evaluation.  The  purpose  of 
the  above  meeting  is  to  describe  the 
chip  layout  and  refiBrence-liBature 
construction,  to  review  the  CD- 
measurement  results  already  extracted 
from  the  different  chips  by  NIST  and 
Sandia,  and  to  explain  the  CRADA 
(Cooperative  Research  and  Development 
Agreement)  rules  which  will  apply  to 
the  Consortium.  The  distribution  of 
samples  will  begin  as  soon  as  signed 
CRADA  documents  are  returned  to 
NIST.  Each  participating  organization 
will  be  requested  to  make  an  illustrated 
presentation  of  its  CD-measurement 
results  at  a  doaed  meeting  to  be  held  in 
conjunction  with  SEMICON/West  97. 

Organizations  not  members  of 
SEMATECH  may  be  asked  to  contribute 
a  nominal  fee  in  order  to  participate. 

Datsd:  October  28, 1996. 
SamMlKraasr, 
Associat*  Dinctor. 

IFR  Doc  90-28113  Piled  10-31-96:  8:45  am] 
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mfomf on  8fvte»    COMMnTEE  FOR  THE 

MPLEMENTATION  OF  TEXTILE 


MT18  Ad¥taory  BoanI  MMttng 

AOfNCr:  National  Technical  hifoRnation 
Service,  Technology  Administration. 
U.S.  Department  of  Cammeroe. 

ACnON:  Notice  of  dosed  meeting. 

SUtMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C  app. 
2.  notice  is  hereby  given  that  the 
Natiooal  Tecfaniol  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Tuesday,  December  10. 1996.  from 
9:00  a.m.  to  4:00  p.m.  This  meeting  «rill 
be  doeed  to  the  public. 

The  Board  was  established  under  the 
authority  of  15  U.S.C.  3704b(c),  and  was 
Chartered  on  September  IS,  1989.  The 
Board  is  compoeed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
information  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  regarding  general 
polides  and  operations  of  NTIS, 
including  policies  in  connection  with 
fees  and  charges  for  its  services.  The 
session  will  be  closed  because 
premature  disdosura  of  the  information 
to  be  discussed  would  be  likely  to 
significanUy  frustrate  implementation  of 
NTIS'  business  plans. 

DATES:  The  meeting  will  convene  on 
December  10, 1996,  at  9:00  a.m.  and 
adjourn  at  4:00  p.m. 

ADDRESS:  The  meeting  will  be  held  in 
Room  2029  Sills  Building,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161. 

PUBLIC  PARTICIPATION:  This  one-day 
meeting  will  be  closed  to  the  public. 

FOR  FURfnCR  MPORMATION  CONTACT: 

Linda  Lucas,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service,  5285  P<»t  Royal 
Road.  Springfield,  Virginia  22161. 
Telephone:  (703)  487-4636;  Fax  (703) 
487-4093. 

Dated:  October  28, 1996. 
Dooald  R.  JehBeea, 

Dinctor. 

[FR  Doc  96-28065  Filed  10-31-96;  8:45  am] 
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Produood  Of  ManiffKlurod  In 


Odobw  28. 1996. 

AflENCT:  Committee  for  the 

implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limiU. 

EFFECTIVE  DATE:  January  1. 1997. 
FOR  FtiRTHER  MPORMATION  CONTACT. 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  (x 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Andiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  wction  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  A^eements 
Act. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Mauritius  and  exported  during  the 
period  January  1, 1997  through 
December  31, 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Regiato-  notice  60  FR  65299, 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  CmnmissicMier  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agraemants  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
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implementation  of  certain  of  their 

provisions. 

TroyaCribb. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Affvements. 

CoBimitlee  far  the  bnidenieiitation  of  Textile 


October  28, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
elective  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1997  and  extending 
through  December  31, 1997,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

Knit  Group 

345,  438,  445,  446, 

165.952  dozen. 

645  aixl  646,  as  a 

group.' 

Levels  not  in  a  group 

237 

214.005  dozen. 

335/835 

85,068  dozen. 

336 

100,105  dozen. 

338/339 

400,759  dozen. 

340^640 

652,206  dozen  of 

which  not  nxxe  ttian 

397.014  dozen  shall 

be  in  Categories 

340-Y/640-Y'. 

341/641  

451,798  dozen. 

347/348 

843,579  dozen. 

351/651  

198,399  dozen. 

352/652 

1,682,422  dozen  of 

which  not  more  than 

1 ,430,061  dozen 

shall  be  in  Category 

352. 

442 

11,800  dozen. 

604-A2  

378,379  kilograms. 

638/639 

460,874  dozen. 

647/648«47 

621 ,460  dozen. 

^Category  340-Y:  only  HTS  numbers 
6205.20l015,  6205.20.2020,  6205.202046. 
6205.20.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205.30i0l0, 
6205.30.2020,  6205.30.2050  and 

6205.30.2060. 

3  Category  604-A:  only  HTS  number 
5509.32.0000. 

Imports  chaiged  to  these  category  limits  for 
the  period  January  1. 1996  through  December 
31. 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  tliat  period  have  been  exhausted  by 


previous  entries,  such  goods  shall  be  subiact 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreemeats 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
MonitcMing  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  afiairs 
exception  of  the  rulenuking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  96-28043  Filed  10-31-96;  8:45  am] 
BiLUNO  CODE  asio-on-F 


Announcement  of  Import  Restraint 
Limits  for  Csrtain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Singapore 

October  28, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6716.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  Import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Singapore  and  exported  during  the 
period  January  1, 1997  through 
December  31, 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Urugtiay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 


Commissioner  of  Custcnns  to  establish 
the  1997  limits.   / 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995). 
Information  r^arding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agraameuts 

October  28, 1996. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  1997  and  extending 
through  December  31. 1997,  in  excess  of  the 
following  levels  of  restraint: 


Category 

limit 

222 

463,457  kilograms. 

237 

264.858  dozen. 

239 

521,911  kilograms. 

331  

470,414  dozen  pairs. 

334 

71 ,794  dozen. 

335 

215,960  dozen. 

338/339 

1 .292.577  dozen  of 

whch  not  nxxe  than 

755.394  dozen  shall 

be  in  Category  338 

and  not  nKxe  than 

839.904  dozen  shall 

be  in  Category  339. 

340 

904,613  dozen. 

341 

227,466  dozen. 

342 

139.978  dozen. 
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Category 

Twelve-month  restraint 
HmK 

347/348 

435 

604 

631  

634 

635 

RTW 

640  ....„ 

641  

642 

645«46 

647 

648 

1.010,647  dozen  o( 
wtiichnot  more  than 
631.654  dozen  ShaH 
be  in  Category  347 
and  not  more  than 
491.287  dozen  shall 
be  in  Category  348. 

6.813  dozen. 

904,109  kilograms. 

524,920  dozen  pairs. 

274.100  dozen. 

280.497  dozen 

1.006,724  dozen. 

3,454.120  dozen. 

192.856  dozea 

314,567  dozea 

304,753  dozea 

154.405  dozea 

594,397  dozen. 

1.529.794  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31,  1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  96-28042  Filed  10-31-96;  8:45  am) 
atLUNQ  COOC  M1(M>R-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TME  AND  DATE:  10:00  a.m..  Thursday. 

November  7, 1996. 

location:  Room  410.  East  West  Towers. 

4330  East  West  Highway.  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 

Compliance  Slatua  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 


For  a  record  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PCR90N  FOR  AOOmONAL 
INFORMATION!  Sadye  E.  Dimn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207,  (301)  504-0800. 

Dated:  October  30, 1996. 
SiMlyeE.  Dium, 
Secretary. 
(PR  Doc.  96-28287  Filed  10-30-96;  2:12  pm) 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Intent  To  Prepare  a  Environmental 
Impact  Statament  (EIS)  for  the  Dallas 
Floodway  Extension,  Flood  Control 
Project,  Daltaa  County,  Dallaa,  Texas 

AGENCY:  U.S.  Army  Girps  of  Engineers, 
DOD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  Fort  Worth  District  is 
preparing  an  EIS  for  the  Proposed  Dallas 
Floodway  Extension  Flood  Control 
Project.  Dallas  County,  Dallas.  Texas. 
The  tentatively  selected  plan  of 
improvement  consists  of  a  combination 
chain-of-wetlands  and  floodway  levees 
which  would  provide  up  to  Standard 
Project  Flood  level  of  protection  for 
some  study  reaches. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gene  T.  Rice.  Jr..  CESWF-PL-M, 
U.S.  Army  Engineer  District,  Fort 
Worth,  P.O.  Box  17300  Fort  Worth, 
Texas  76102-0300.  phone  (817)  978- 
2187. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  (NOI)  for  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
was  previously  published  in  the  Volimie 
56.  Nimiber  94  of  the  Federal  Register. 
May  15,  1991.  This  NOI  supersedes  the 
previously  published  notice. 

Federal  Authority  for  construction  of 
water  resource  development  features 
described  in  the  Comprehensive  Survey 
Report  on  Trinity  River  and  Tributaries, 
Texas  (reprinted  as  House  Doctmient 
276/89/1)  is  contained  in  Section  301  of 
the  Rivers  and  Harbors  Act  approved 
October  27,  1965  (PubUc  Law  89-298). 
The  authority  granted  by  the  resolution 
is  commonly  known  as  the  Trinity  River 
and  Tributaries  Basin-wide  Study 
Authority.  All  studies  conducted  imder 
this  authority  serve  as  an  interim 
response  to  the  basin-wide  authority, 
and  do  not  close  out  the  granted 
authority. 


The  Dallas  Floodway  Extension  is  one 
of  five  local  flood  damage  reduction 
projects  authorized  for  construction  in 
1965  as  part  of  a  basin- wide  plan  of 
improvement  for  the  Trinity  River  and 
Tributaries  in  Texas.  The  proposed  plan 
would  consist  of  constructing  a  chain- 
of-wetlands  beginning  just  upstream  of 
Martin  Luther  King.  Jr.  Blvd.  and 
extending  approximately  4.5  miles  in 
length,  downstream  adjacent  to  the 
Trinity  River.  Currently,  the  planned 
widths  of  areas  afiiected  by  wetland 
construction  would  be  approximately 
300  ft.  in  the  upstream  section  and  500 
ft.  in  the  downstream  section.  Plans 
potentially  include  1.5  miles  of  levee 
along  Lamar  Street,  and  1.5  miles  of 
levee  in  the  Cadillac  Heights  Section  of 
Dallas,  Texas. 

1.  Proposed  Action 

The  tentatively  selected  plan  of 
improvement  consists  of  a  combination 
chain-of-wetlands  and  floodway  levees 
which  would  provide  up  to  Standard 
Project  Flood  level  of  protection  and 
some  study  reaches. 

2.  Alternatives 

Alternatives  to  the  project  which  have 
been  considered  include  the  authorized 
plan  in  House  Document  279  and 
numerous  structural  and  non-structural 
measures,  in  addition  to  the  "No 
Action"  alternative. 

3.  The  Corps'  scoping  process  and 
public  involvement  for  the  EIS  imder 
consideration  is  described  as  follows: 

a.  The  public  involvement  program 
for  this  study  will  consist  of  at  least  one 
public  information  meeting  to  be 
scheduled  at  a  later  date,  llie  public 
information  meeting  would  be 
scheduled  at  the  conclusion  of  the  study 
to  present  the  study  results  to  local 
interest.  Additional  public  workshops 
would  be  scheduled  as  necessary. 

b.  Some  of  the  significant  issues  that 
will  be  analyzed  in  depth  include:  (1) 
Impacts  of  flooding  and  construction  on 
biological  resources  (bottomland 
hardwoods,  wetlands,  etc.),  water 
quality,  and  socio-economic  factors:  (2) 
Potential  effects  of  this  project  on  State 
Parks:  and,  (3)  Mitigation  and 
environmental  restoration 
opportunities. 

c.  No  other  Federal  agencies  have 
been  invited  to  participate  in  the 
development  of  the  EIS  at  this  time. 

d.  The  U.S.  Pish  and  Wildlife  Service 
will  furnish  information  on  endangered 
and  threatened  species  in  accordance 
with  the  Endangered  Species  Act.  The 
State  Historic  Preservation  Officer  and    ■ 
the  Advisory  Council  on  Historic 
Preservation  will  be  consulted  for 
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information  in  accordance  with  Section 
106  of  the  Historic  Preservation  Act. 

4.  A  scoping  meeting  has  been 
tentatively  scheduled  fm  December  10, 
1996.  Information  regarding  the  scoping 
meeting  for  the  EIS  will  be  distributed 
through  public  notice  and  media 
releases. 

5.  The  EIS  is  scheduled  for  ptiblic 
review  Deconber  1997. 

Gregory  D.  Showaltar, 

Army  Federal  Register  Liaison  Officer. 

(PR  Doc.  96-28047  Filed  10-31-96;  8:45  am) 

BILUNQ  COOC  371»-»^ 


DEPARTMENT  OF  ENERGY 

Withdrawal  of  Notice  of  Infant  To 
Prepare  an  Environmental  Impact 
Statament  for  the  Decontamination  and 
Waste  Treatment  Facility  at  Lawrence 
Uvarmore  National  Laboratory, 
California 

AGENCY:  Department  of  Energy. 
ACTION:  Withdrawal  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

SUMMARY:  The  U.S.  Department  of 
Energy  today  withdraws  its  Notice  of 
Intent  published  on  March  18. 1987  (52 
FR  8503)  to  prepare  an  Enviroiunental 
Impact  Statement  (EIS)  for  the 
Decontamination  and  Waste  Treatment 
Facility  (DWTF)  at  Lawrence  Livermore 
National  Laboratory  (LLNL). 

Copies  of  the  1996  DWTF  EA  and 
FONSI  are  available  at  the  DOE/Oakland 
Operations  Office:  Office  of  Public 
Affairs.  Department  of  Energy,  1301 
Clay  St.  lOON,  Oakland,  CA  94612.  510- 
637-1762. 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Intent  was  first  published  in 
1987  and  was  based  on  the  original 
DWTF  design.  This  design  provided  8 
new  buildii^s  totaling  approximately 
95,000  sq.  ft.  of  new  construction, 
includiiig  a  liquid  waste  processing 
building,  decontamination  building, 
solid  waste  processing  building,  reactive 
materials  building,  storage  building, 
operations  support  building,  boiler/ 
chiller  building,  and  rotary  kiln  waste 
incinerator.  The  plaimed  incinerator  in 
the  proposed  project  was  the  primary 
factor  contributing  to  the  decision  in 
1987  to  prepare  an  EIS. 

In  1993,  tne  DWTF  project  design  was 
significantly  down-siaed.  The  currently 
proposed  DWTF  project  will  upgrade 
and  consolidate  existing  waste 
management  operatimis  at  LLNL  into 
new,  more  efficient  facilities.  There  will 
be  5  buildings  totaling  58,000  sq.  ft.  of 
new  construction,  including  an 
operation  support  building,  liquid  waste 


processing  building,  solid  waste 
processing  building,  classified  waste 
storage  bvulding,  and  a  riiemical 
exchimge  building.  No  incinerator  is 
proposed  to  be  built. 

Because  of  these  significant  project 
design  changes  for  the  DWTF,  an 
Environmental  Assessment  (EA)  was 
prepared  to  determine  whether  the 
impacts  of  the  project  as  now  proposed 
would  be  significant,  and,  therefore 
warrant  the  preparation  of  an  EIS.  A 
Draft  EA  analysdng  the  impact  of  the 
DWTF  as  cuirently  proposed  was 
distributed  for  public  review  and 
comments  on  March  25, 1996,  based  on 
the  final  EA,  which  incorporates  the 
public  comments,  as  appropriate.  A 
Finding  of  No  Significant  Impact 
(FONSI)  was  signed  by  the  Manager  of 
the  Oakland  Operations  Office  on  June 
12,  1996.  The  completion  of  the  EA  and 
the  FONSI  were  advertised  in  the  local 
newspaper.  Both  doctmients  are 
available  at  the  DOE  reading  room  at 
1301  Clay  St,  Oakland,  CA;  or  will  be 
mailed  to  interested  parties  upon 
request. 

In  the  FONSI  the  Department  has 
determined  that  an  EIS  is  not  required, 
and,  therefore  is  withdrawing  the  March 
18, 1987  Notice  of  hitent. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  DWTF 
project  please  contact:  Mr.  Phillip  E. 
Hill,  Director,  Waste  Management 
Division,  Oakland  Operations  Office, 
U.S.  Department  of  Energy,  1301  Clay 
St.  700N,  Oakland.  CA  94612-5208, 
510-637-1625. 

For  general  information  on  the  DOE 
National  Environmental  Policy  Act 
process,  please  contact:  Carol 
Borgstrom.  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  1000 
Independence  Ave,  SW,  Washington, 
D.C.  20585,  202-586-4600  or  leave  a 
message  at  1-800-472-2756. 
James  M.  Turner. 

Manager;  Oakland  Operations  Office. 
[FR  Doc.  96-28102  Filed  10-31-96;  8:45  am) 
BlUmO  COOC  MCfr-OI-P 


Office  of  the  Secretary 

Federal  Energy  Regulatory    ' 
Commission  Relating  to  Certain 
Authorizations  To  Export  Electricity 
and  Construct  and  Operate  Reiatad 
Facilities 

AQENCY:  Department  of  Eneiigy. 
ACTION:  Notice  of  delegation  and 
assignment. 

SUMMARY:  Notice  is  hereby  given  of  the 
delegation  and  assignment  by  the 
Secretary  of  Energy  to  the  Federal 


Energy  Regulatory  Commission  of  the 
authority  to  carry  out  functions  vested 
in  the  Secretary  relating  to  certain 
authorizations  issued  by  the  Secretary  to 
construct,  operate,  maintain  or  connect 
border  transmission  bdlities  and  to 
transmit  electricity  to  a  foreign  country. 
ffFECnVE  DATE:  November  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  J.  Como,  Department  of 
Energy,  Office  of  Fossil  Energy. 
Telephone:  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Energy  (Secretary)  has  the 
authority  under  the  Department  of 
Energy  Organization  Act  (DOE  Act) 
(Pub.  L.  95-91)  to  approve  or 
disapprove  applications  to  transmit 
electricity  to  a  foreign  country  pursuant 
to  section  202(e)  of  the  Federal  Power 
Act  (16  U.S.C.  824a(e)).  Moreover,  the 
Secretary  has  the  authority  to  approve 
or  disapprove  applications  to  construct, 
operate,  maintain,  or  connect 
transmission  facilities  at  the  border 
between  the  United  States  and  a  foreign 
country  pursuant  to  Executive  Order 
10485  as  amended  by  Executive  Order 
12038. 

Both  of  these  functions  were 
originally  vested  in  the  Federal  Power 
Commission.  Subsection  301(b)  of  the 
DOE  Act  transferred  to,  and  vested  in, 
the  Secretary  all  the  functions  of  the 
Federal  Power  Commission  not 
specifically  vested  by  the  DOE  Act  in 
the  Federal  Energy  Regulatory 
Commission  (Commission).  Sections 
401-407,  503.  and  504  of  the  DOE  Act 
set  forth  the  jurisdiction  and  authority 
of  the  Commission,  an  independent 
body  within  the  Department  of  Energy 
(DOE).  The  Federal  Power 
Commission's  fimctions  with  respect  to 
transmission  of  electricity  to  a  foreign 
coimtry  and  transmission  facilities  at 
the  border  were  not  specifically  vested 
in  the  Commission.  Furthermore, 
subsection  402(f)  of  the  DOE  Act 
provides  that  no  fimction  vested  in  the 
Commission  which  regulates  the  export 
or  import  of  electricity  shall  be  within 
the  jurisdiction  of  the  Commission 
unless  the  Secretary  assigns  such  a 
function  to  the  Commission. 

As  a  general  matter,  section  642  of  the 
DOE  Act  permits  the  Secretary  to 
delegate  any  of  the  Secretary's  functions 
to  any  officer  or  emplovee  of  the 
Department  the  Secretary  may 
designate,  including  the  Commission. 
More  specifically,  the  Secretary's 
authority  to  regulate  exports  of 
electricity  may  be  assigned  in  whole  or 
in  part  to  the  Commission  under 
subsections  402  (e)  and  (f)  of  the  DOE 
Act,  after  public  notice  of  the 
assignment. 
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Pursuant  to  these  provisions  of  the 
DOE  Act,  public  notice  is  hereby  given 
that  the  Secretary  delegates  and  assigns 
to  the  Commission  the  authority  to  carry 
out  certain  functions  vested  in  the 
Secretary.  The  assignment  is  in  the  form 
of  a  delegation. 

The  Commission,  on  October  4, 1996, 
issued  an  order  in  FERC  Docket  No. 
EL96-74-000  responding  to  a  request 
from  Enron  Power  Marketing,  Inc. 
(EPMI)  for  transmission  access  across 
transmission  facilities  of  El  Paso  Electric 
Company  (EPE).  In  that  order,  the 
Commission  required  EPE  to  comply 
with  its  open  access  tariff  by  providing 
EPVQ  with  transmission  service  from 
EPMI's  designated  points  of  receipt  on 
EPE's  transmission  system  to  EPE's 
Diablo  and  Ascarate  substations  near  the 
United  States-Mexico  border.  The 
Commission  further  concluded  that  the 
Secretary  has  the  jurisdiction,  under 
section  202(e)  of  the  Federal  Power  Act 
(FPA)  and  under  the  Executive  Orders 
authorizing  issuance  of  Presidential 
Permits  for  construction,  operation, 
maintenance  or  coimection  of  border 
facilities,  to  act  on  requests  for 
transmission  access  over  the  U.S. 
portion  of  the  lines  connecting  the 
Diablo  and  Ascarate  substations  in  the 
United  States  with  the  Insurgentes  and 
Riverena  substations  in  Mexico. 

In  its  Order  No.  888,  the  Commission 
required  open  and  comparable 
transmission  access  across  the 
transmission  lines  of  public  utilities  in 
order  to  promote  competition.  The 
Commission's  October  4  order  found  a 
gap  in  the  Commission's  authority  to 
require  op«i  access  directly  to  the 
border  of  the  United  States  with  Mexico. 
As  a  matter  of  policy,  the  Department 
strongly  supports  the  emergence  of  a 
more  competitive  wholesale  electricity 
market  and  considers  open  and 
comparable  transmission  access  a 
critical  factor  in  creating  and  sustaining 
a  competitive  market,  and  thus  the 
Department  supports  the  Commission's 
policy  in  this  area.  Because  the 
Commission,  under  its  current 
jurisdiction,  regulates  transmission 
access  and  the  rates,  terms  and 
conditions  of  transmission  service  for 
most  of  the  transmission  facilities 
owned  by  EPE,  and  to  permit  uniform 
implementation  of  the  Commission's 
open  access  policyi  the  Department  has 
concluded  that  the  Commission  is  the 
most  appropriate  agency  to  address  the 
transmission  access  and  related 
regulatory  issues  with  respect  to  the  EPE 
border  facilities.  Accordingly,  the 
Secretary  is  delegating  to  the 
Commission  her  authority  under  the 
Federal  Power  Act  and  Executive  Order 
10485,  as  amended  by  Executive  Order 


12038.  to  modify  at  condition  EPE's 
Presidential  Permits  fat  its  border 
facilities  POE  Docket  No.  PP~48-3  and 
PP-92)  or  EPE's  authorization  to  export 
(DOE  Docket  No.  EA-48-^  or  both  to 
provide  for  third-party  access  to 
transmission  service  over  the  fitcilities 
covered  by  the  Presidential  Permits,  and 
to  regulate  the  rates,  terms  and 
conditions  for  such  service.  Specifically, 
the  delegation  order  authorizes  the 
Commission  to  impose  terms  and 
conditions,  and  to  issue  such 
supplemental  orden.  as  the  Commission 
deems  necessary  and  appropriate  in  the 
following  DOE  dockets: 

El  Paso  Electric  Company 

DOE  Docket  No.  PP-48-3— Presidential 

Permit 
DOE  Docket  No.  PP-92— Presidential 

Permit 
DOE  Docket  No.  EA-48-^— Export 

Authorization 

The  delegation  amends  to  this  limited 
extent,  but  does  not  otherwise  rescind 
or  supersede,  the  Secretary's  prior 
delegation  of  authority  to  regulate 
exports  of  electricity  to  the  Assistant 
Secretary  for  Fossil  Energy  (DOE 
Delegation  Order  No.  0204-127, 
February  7, 1989),  subdelegated  to  the 
Director  of  the  Office  of  Coal  and 
Electricity  (Delegation  Order  dated 
September  24, 1993). 

DOE  has  issued  export  authorizations 
to  four  entities  (other  than  EPE), 
including  EPMI,  that  authorize  export 
over  EPE's  border  facilities.  Further 
applications  from  other  parties  for 
authorization  to  export  over  these 
facilities  may  be  received.  EXDE  will 
retain  its  jiirisdiction  over  these 
authorizations,  and  will  consider 
making  modifications,  if  necessary,  to 
reflect  any  action  taken  by  the 
Commission  with  regard  to  this  matter. 

Issued  in  Washington,  D.C  on  October  29, 
1996. 

Haxal  R.  Olmary, 

Secntaiy. 

Delegation  Order  No.  0204-163 

Pursuant  to  the  authority  vested  in  me 
as  the  Secretary  of  Energy  (Secretary)  by 
sections  642  and  402(e)  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91)  (DOE  Act),  there  is 
hereby  delegated  and  assigned  to  the 
Federal  Energy  Regulatory  Commission 
(Commission)  the  authority  to  carry  out 
such  functions  as  are  vested  in  the 
Secretary  to  regulate  access  to,  and  the 
rates,  terms  and  conditions  for, 
transmission  services  over  facilities 
owned,  controlled  or  operated  by  the  El 
Paso  Electric  Company  and  covered  by 


Presidential  Permits  PP-48-3  and  PP- 
92. 

In  exercising  the  authority  delegated 
by  this  Order  the  Commission  is 
specifically  authorized  to  modify, 
revoke,  or  attach  terms  and  conditions 
to  Presidential  Permits  PP-48-d  and 
PP-92  and  Export  Authorization  EA- 
48-1  under  Executive  Order  10485,  as 
amended  by  Executive  Order  12038,  and 
section  202(e)  of  the  Federal  Power  Act 
(FPA)  and  such  other  sections  of  the 
FPA  vested  in  the  Secretary  as  may  be 
relevant,  and  to  issue  such 
supplemental  ordera  in  these  dockets,  as 
the  Commission  finds  necessary  and 
appropriate  to  the  public  interest.  This 
authority  is  delegated  to  the 
Commission  for  the  sole  purpose  of 
authorizing  the  Commission  to  take 
actions  necessary,  if  any,  to  eSsctuate 
open  access  transmission  over  the 
United  States  portion  of  the  lines 
connecting  the  Diablo  and  Ascarate 
substations  in  the  United  States  with  the 
Insurgentes  and  Riverena  substations  in 
Mexico. 

The  authority  delegated  to  the 
Commission  may  be  further  delegated 
within  the  Commission,  in  whole  or  in 
part,  as  may  be  appropriate. 

All  actions  taken  pursuant  to 
authority  delegated  prior  to  this  Order 
or  purauant  to  any  authority  delegated 
by  this  Order  taken  prior  to  and  in  efiiect 
on  the  date  of  this  Chtler  are  hereby 
confirmed  and  ratified,  and  shall  remain 
in  full  force  and  effect  as  if  taken  under 
this  Order,  unless  and  until  rescinded, 
amended,  or  superseded. 

Nothing  in  this  Order  shall  preclude 
the  Secretary  fiY>m  exercising  or  further 
delegating  any  of  the  authority  hereby 
delegated,  whenever,  in  the  Secretary's 
jud^ent,  the  exercise  or  further 
delegation  of  such  authority  is  necessary 
or  appropriate  to  administer  the 
functions  vested  in  the  Secretary. 

This  Order  is  effective  on  November  1, 
iv9e. 

Hani  R.  Olmmrf. 

Secretary  of  Energy. 

[FR  Doc.  96-28278  Filed  10-30-96;  2:50  pm] 


EiMrgy  Information  Administration 

Invantory  of  Currant  DOE  Reporting 
and  Raoordkaaping  Raqulremanta 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Department  of  Energy's 
inventory  of  energy  information 
collections,  including  reporting  and 
recordkeeping  requirements. 
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iUMMAirr:  The  Energy  Information 
Administntioa  (EIA)  of  the  Department 
of  Eneigy  (DOE)  hoein  publislus  an 
InvaDtcny  of  energy  infonnatian 
coUections  (including  reporting  and 
recordkeeping  requimnents)  which  had 
Office  of  Managament  and  Budget 
(OMB)  approval  on  October  1. 1996.  the 
first  day  of  Fiscal  Yeer  (FY)  1997.  The 
inTentory  is  published  for  the  use  of 
leqxmdents  and  other  interested 
parties.  IXK's  management  and 
procurement  collections  are  the 
responsibility  of  DCK's  Assistant 
Secretary  fax  Himum  Resources  and 
Administntioa  and  are  not  included  in 
these  notices. 

The  listing  that  is  attached,  hereto, 
includes  DOE  energy  information 
collections  that  hadOMB  approval  as  of 
October  1, 1996.  For  each  information 
collection  utilizing  a  structured  form, 
Part  I  lists  the  current  DOE  control  or 


form  number,  the  tide  of  the 
requiranent.  the  OtAB  omtrol  numbn. 
and  the  OMB  approval  ejqtiration  date. 
Part  n  lists  those  infcmnation  collections 
which  do  not  utilixe  structured  forms 
Mid  the  coiresponding  dtaticms  from 
the  Code  of  Federal  Regulations. 
FOR  FURTHER  MFORMATKM  OONTACT: 
Herbert  Miller.  Energy  Inficnmation 
Administntion  (EI-73).  1000 
Independence  Avwiue.  SW.. 
Washington.  D.C  20585.  tel^hcme: 
(202)  426-1103;  £bx:  (202)  426-1081:  or 
internet:  hinillaABia.doe.gov. 
Inficnmation  on  the  availaUlity  of  single, 
blank  copies  of  those  information 
collections  utilizing  structured  forms 
can  be  obtained  by  contacting  the 
National  Energy  Information  Center  (EI- 
30).  1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-8800. 
SUPPLEMENTARY  INFORMATION:  As  DOE'S 
energy  information  collections  are 


submitted  for  review  and  approval  to 
OMB  during  FY  1997  (Octobv  1, 1996 
through  September  30. 1997),  Fedard 
RegMar  notices  will  be  published 
informing  the  public.  Such  notices  not 
only  provide  an  (^>portunity  for  the 
public  to  review  and  commoit  on  the 
coUectiaas,  but  also  notify  the  public  of 
proposed  changes  to  the  inventory. 
Questimis  concerning  the  inventory  or 
the  changes  tiiat  take  place  during  FY 
1997  may  be  directed  to  Mr.  Miller  at 
the  address  above. 

Statirtacy  Antlioritjr:  Section  2(a)  of  the 
Paperworic  Reduction  Act  of  1995  (Pub.  L 
Na  104-13),  which  amended  Chapter  35  of 
Title  44  United  St«M  Code  (See  44  U.S.C 
53506(a)and(c)il). 

Issued  in  Washington,  DC,  October  28, 
1996. 


YvooBa  M.  BUmp. 

Directm:  Office  of  Statistical  Standard*. 
Eitergyinf amotion  Administration. 


October  1. 1996.  Inventory 
Part  I.— DOE  Active  Information  Collections 


DOE  No. 


Tito 


OMBoon- 
trolNo. 


Expirabon 
dale 


NWPA-830R-A-Q 

RW-669  _-.. 

RW-8S9S 


DOE-887 


CtvUlan  Radioactive  wane  Management 

Standard  Contract  for  Disposal  of  Spent  Nudear  Fuel  and/or  High  Level  Waste 

Nudeer  Fuel  Data „ 

Nudeer  Fuel  Data  Survey  Supplement  „ 

Department  of  Energy 

DOE  Customer  Surveys _ 


19010260 
19010287 
19010287 


06/31/97 
12/31/98 
12/31/98 


19010302 


06/31/97 


Energy  Informalion  AdmlnMiBUon 


EIA-1 


EIA-3 

ElA-^  

EIA-4 

EIA-6 

EIA-6A  

ElA-6 

EIA-6Q  ..... 

EIA-7A  

EIA-1 4 

EIA-20  .._.. 

EIA-23 

EIA-23P  ... 

EIA-28 

EIA-63A/B 


EIA-64A  ..... 

EIA-1 76 

EIA-1 82 

EIA-1 91  

EIA-1 91 S  ... 

EIA-254 

EIA-411  

EIA-412 

EIA-457A/H 

EIA-e27 

EIA-75G 


Weekly  Coal  Monitoring  Report— General  Industries  and  Blast  Fumaoes  (Standby 
Form). 

Quaitarly  Coal  Consumption  Report— Manufacturing  Plants „ 

Annual  Coal  QuaWy  Report— Manufacturing  Plants „ 

WeeWy  Coel  Monitoring  Report— Coke  Planis  (Standby  Form) 

Coke  Plant  Report— Quarterly _ 

Annual  Coal  Quality  Report--Coke  Planis 

Coel  DistrtMlkxi  Report „ _ 

Quarterly  Coel  Report „ „ 

Coel  Production  Report „ „ 

Refiners'  Monthly  Cost  Report 

Weekly  Telephone  Survey  of  Coal  Burning  Utilities  (Standby  Form) 

Annual  Survey  of  Domestic  01  end  Gas  Reserves 

01  and  Gas  Wen  Opertfor  List  Update  Report 

Flnencial  Reporting  System „ 

Annual  Soler  Thermal  Collector  Manufacturers  Survey  and  Annual  Photovoltaic  Mod- 
ule/Cell k/lanutaclurerB  Survey. 

Annual  Report  of  the  Origin  of  Natural  Gas  Lk)ukls  Production  

Annual  Report  of  Natural  and  Supplemenlal  Gas  Sqaply  and  Diapositkin 

Domestic  Crude  Oil  First  Purchase  Report 

Monthly  Underground  Gas  Storage  i^eport „ 

Weekly  Underground  Gas  Storage  l^eport  (Standby  Form) 

Semiannual  Report  on  Status  of  Reactor  Conslrucikxi 

Cooninated  Buk  Povver  Supply  Program  Report „ „ 

Annual  Report  of  Public  ElecWc  UtMlies  

Resklential  Energy  Consumption  Surwsy  „ 

Annual  QuanUty  and  Vakje  of  Natural  Gas  Report 

Monthly  Power  Plant  Report „ 


19050167 

19050167 
19050167 
19050167 
19050167 
19050167 
19050167 
19050167 
19050167 
19050174 
19050167 
19050067 
19050057 
19050149 
19050196 

19050057 
19050175 
19050174 
19050175 
19050175 
19050160 
19050195 
19050129 
19060092 
19050175 
190S0129 


04/30/99 

04/30/99 
04/3Q«9 
04/3099 
04/30/99 
04/30/99 
04/30/99 
04/30/99 
04/30/99 
12/31/96 
04/30/99 
12/31/97 
12/31/97 
12/31/96 
08/31/98 

12/31/97 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/97 
10^31/96 
12/31/98 
06/30/97 
12/31/96 
12/31/98 
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October  i,  1996,  Inventory— Continued 
Part  I.— OOE  Active  Information  Collectwns 


DOE  No. 


EIA-782A  ^ 

EIA-782B  

EIA-782C 

EIA-«»  .„ 

EIA-801  

EIA-802 

EIA-«03 

EIA-804 

EIA-807 .^. 

ElA-eiO 

EIA-811  .» 

EIA-812 

EIA-«13 

EIA-«14 

EIA-816 „ 

EIA-817 ....._ 

EtA-819A  .._ 

EIA-820 

EIA-826 

EIA-«46<A.B.O 

EIA-«61  .>..... 

EIA-867  .._. 

EIA-857S  

EIA-858 

EIA-860 

EIA-861  _ 

ElA-a63 

EIA-867 „.. 

EIA-«71A/F  

EIA-878A/E 

EIA-877 

EIA-«78 

EJAr-882T  

EIA-885 

EIA-886 _. 

EIA-888 

EIA-890 

EIA-«96 

EIA-900 

EIA-1605 

EIA-1606EZ  

EIA-767{3)  

FE-781R  

NN-417R 

EIA-767(2)  


Tita 


Relnart'^QM  Plani  Operators'  Mortfriy  Petroleum  Product  Sales  Report — 

ReseNersVRelalsrs'  MmShiy  Pskoteunt  Preduct  Saiee  Report _.„_..._...„ 

MortNy  Repert  of  Prkne  St«>pler  Sates  of  Petroleum  Products  Sold  tor  Local  Corv 
slanpdorv 

WeeMy  Bufc  Terminal  Report » .- ~. ..- ~ 

Weekly  Pioduct  PIpeine  Report „..._............._.. _ ....».......>. 

WeeMy  Crude  01  Stocks  Report 

Weekly  Imports  Report «...._............._.......«.., 

ricpane  leiepnone  i leport  ..•m.....m..uh..mw.mm......« 

nMonwy  r^oencvj  nopon  ...•••.••••..*........•......••.•...•..•....•.».•••••.••.•.•.•... ...••.••m..m................. 

Monthly  Buk  Terminal  Report «..„....»............._._.._... 

Mo(«Wy  Product  PIpeine  Report  

MonlNy  Crude  0«  Report  

MorStriy  Imporls  Report _..........__ ........._.._....m.— ~.......~»....~ — . 

MonlMy  NMural  Qas  Lk^ukls  Report 

NiOfWy  I  WO0f  SnO  OSryjO  MQVOfTiOni  HOpOfl  •>•■■••-••*■••■■•■«•••-■>•••••••■•>•>•■••••••••••••••••••••»•••• 

Annuel  Oxygenate  Cepadly  Report __ „_ - „ 

Dierwiel  Rallnery  Report  „ _. 

Annual  Fuel  01  and  Keroeene  Sales  Report — 

Monthly  ElecMc  UtMy  Saiee  and  Revenue  Report  wNh  State  Distrtxjiione 

ManulBcturing  Energy  Consumption  Survey  

Donwetk:  Urwiium  MMng  Production  Report „ 

MortNy  Foreign  Cnjde  Oi  AoquisitkMi  Report  _ 

Monthly  Report  of  Natural  Qas  Purchases  and  Delverles  to  Consumers 

WeeMy  Report  of  Natural  Qas  Supples  and  Deiveries  to  Consumers  (Standtiy  Form) 

Ursrtum  Industry  Annual  Survey 

Arvwal  Electric  Qenarator  Report — ~ 

Annual  Electric  LWIty  Rsport  > 

Petroleum  Product  Sales  Idenlillcation  Swvey „ 

Annual  NonutlNty  Poiwer  Producer  Report  „ „ 

Commercial  Buildkigs  Energy  Consurnplion  Survey — 

ResMeniial  Transportatton  Energy  Corwumption  Survey 

WMar  Heating  Fuels  Telephone  Survey „ - 

Motor  Qasolne  Price  Survey  _ „ „ 

Qeneric  Ciearanoe  for  OueslkNinaire  Teeing,  Evaluation,  and  Research 

Propene  Provider  Fleet  Survey - 

Allsnwtive  Fuel  Vehtoles  SufifiUuf  Annual  Report 

OrvHIghway  Diesel  Fuel  Price  Survey ~ ™ 

Cleen  City  Vehicle  Fleet  Survey . — >.....«. — 

Monltily  Quantity  of  Natural  Qas  Report ...._. _........_... 

Monthly  NonutHity  Sales  for  Resale  Report „ 

Vokfitary  Reporting  of  Qreenhouse  Qases 

Voluntary  Reporting  of  Qreenhouse  Qases  (Short  Form) — 


OlMBoorv 
IraiNo. 


19060174 
19050174 
19050174 

19050165 
19050166 
19060165 
19060166 
19060166 
19050166 
19050166 
19060165 
19050166 
19050166 
19050165 
19050166 
19050165 
19050165 
19060165 
19050174 
19060129 
19050169 
19050160 
19050174 
19050175 
19050175 
19060160 
19060129 
19050129 
19060174 
19060129 
19050145 
19050068 
19060174 
19050174 
19050186 
19050187 
19050191 
19050174 
19060189 
19050192 
19050129 
19050194 
19050194 


Fossil  Energy 


Steam  Electric  Plant  Opartfion  and  Design  Report 

Annual  Report  of  Inlamafional  Electrical  Export/Import  Data 


19010298 
19010296 


Nonprweisfawiii  ana  rwDonai  sefsumy 


Power  System  Emergency  Reporting  Procedures 


19010288 


Policy.  oalBiyt  and  EmnroniiiaiK 


Steam  Electric  Plant  Operation  mji  Design  Report 


19010267 


Ei^iralton 


12/31/96 
12/31/96 
12/31/96 

01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/98 
01/31/96 
12/31/96 
12/31/98 
04/30/98 
12/31/97 
12/31/96 
12/31/96 
12/31/96 
12/31/97 
12/31/98 
12/31/98 
12/31/96 
12/31/98 
07/31/98 
01/31/97 
12/31/96 
12/31/98 
07/31/99 
04/30/97 
01/31/98 
12/31/96 
06/30/97 
12/31/97 
12/31/98 
06/31/98 
05/31/98 


05/31/97 
12/31/97 


08/31/98 


06/31/97 


Part  II.— DOE  Active  Information  Coixections 

[Not  utilizing  structured  forms] 


DOE  No. 


Title 


0MB  Con- 
trol No. 


Expiration 


CFR  citation 


Economic  Regulatory  AdminlstrBtion 


ERA-766R 


Recordkeeping  Requirements  of  DOE'S  General  Alocation  and 
Price  Rules. 


19030073 


10/31/96 


10  CFR  210.1. 


Fosaii  Energy 


FE-329R 
FE-746R 


Regulatory  Reporting  and  Recordkeeping  Requirements  Pursu- 
ant to  10  CFR  500,  501.  503.  and  504. 
Import  and  Export  of  h4atural  Gas 


19010297 
19010294 


08/31/98 
04/30/99 


10  CFR  500,  501.  503.  504,  505, 

508,  515. 
10  CFR  205,  590. 


[FR  Doc.  96-28104  Filed  10-31-96;  8:45  am] 

SILUNQ  COOS  MSe-01-P 


Federal  Energy  Regulatory 
Commission 

[Dockat  No.  PR97-1-000] 

Consumere  Power  Company,  Notice  of 
Statement  Explaining  Separate  Charge 
for  Non-Ptiysical  Title  Transfers  of  Gas 

October  28.  1996. 

Take  notice  that  on  October  1. 1996, 
Consumers  Power  Company 
(Consumers)  tendered  for  filing  a 
statement  pursuant  to  Section- 
284.123(e)  of  the  Commission's 
Regulations.  Consumers  states  that, 
beginning  October  1, 1996,  it  will  charge 
a  separate,  nominal  rate  for  non- 
physical  gas  and  title  transfers  of  gas 
occurring  prior  to  the  gas  being 
physically  transported  under  Section 
284.224  of  the  Federal  Energy 
Regulatory  Commission's  Regulations. 

Consumers  proposes  that  those  who 
make  a  non-physical  transfer  will,  in  the 
month  following  the  transfer,  be  billed 
fifty  dollars  ($50.00),  or  such  higher 
amoimt,  if  any.  determined  using  the 
following  schedule: 
$0.005/MMBtu  for  the  first  10,000 

MMBtu  transferred/month 
$0.004/MMBtu  for  the  next  40,000 

MMBtu  transferred/month 
$0.002/MMBtu  for  all  additional 

MMBtu  transferred/month 

Consumers  indicates  that  a  copy  of 
the  filing  was  served  upon  the  affected 
state  regulatory  commission. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  384.214).  All  such  petitions  or 


protests  should  be  filed  on  or  before 
November  12, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  the  Consumers  Power  Company  filing 
in  this  matter  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  96-28031  Filed  10-31-96;  8:45  am] 

BILUNO  CODE  t717-01-M 

[Docket  No.  ER9e-3064-000] 

EnerZ  Corporation;  Notice  of  Issuance 
of  Order 

October  29. 1996. 

EnerZ  Corporation  (EnerZ)  submitted 
for  filing  a  rate  schedule  under  which 
EnerZ  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  EnerZ  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  EnerZ  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  EnerZ. 

On  Octobffl-  21, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Pari 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  sectuities  or  assumptions  of 
liability  by  EnerZ  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  EnerZ  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabiUties  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
piuposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubUc  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  EnerZ's  issuances  of 
securities  or  assumptions  of  linbility. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  20,  1996.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.  Washington.  D.C. 
20426. 

Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  96-28067  Filed  10-31-96;  8:45  am) 
aaUNG  CODE  S717-01-M 


[Docket  No.  CP97-4fr-«0q] 

Equltrans,  Inc.;  Notice  of  Request 
Under  Blanket  Authorization 

October  28, 1996. 

Take  notice  that  on  October  18, 1996. 
Equitrans,  Inc.  (Equitrans),  3500  Park 
Lane,  Pittsburgh,  Pennsylvania  15275, 
filed  in  Docket  No.  CP97-46-000  a 
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request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  install  one  delivery  tap 
under  Equitrans's  blanket  certificate 
issued  in  Docket  No.  CP83-508-000  and 
CP86-6  76-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Equitrans  proposes  to  install  the 
proposed  delivery  tap  on  Equitrans  field 
gathering  pipeline  No.  F-598  in  Wetzel 
County.  West  Virginia.  The  tap  will  be 
instituted  to  provide  transportation 
deliveries  to  Equitable  Gas  for  ultimate 
distribution  to  one  residential  customer. 
Equitrans  will  charge  Equitable  the 
applicable  transportation  rate  contained 
in  Equitrans  FERC  Gas  Tariff  on  file 
with  and  approved  by  the  Commission. 
Equitrans  projects  that  the  1  Mcf  per  day 
of  peak  service  requested  is  within  the 
entitlements  of  Equitable  Gas,  and  will 
not  impact  Equitrans  peak  day  and 
annual  deliveries.  Equitrans  has 
sufficient  capacity  to  accomplish  the 
deliveries  described  herein  without 
deteriment  to  its  other  customers. 

Equitrans  states  that  the  new  delivery 
tap  is  not  prohibited  by  its  existing  tariff 
and  the  total  volumes  delivered  to 
Equitable  Gas  will  not  exceed  total 
volumes  authorized  prior  to  the  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gtis  Act. 
Lois  D.  CaaheU, 
Secretary. 
[PR  Doc.  96-28027  Filed  10-31-96:  8:45  am] 

HLUNQ  COM  (TIT-OI-M 


[Doctot  No.  CP97-<0-000) 

Equitrans,  L.P.;  Notlca  of  Raqti««t 
Undar  Blankat  Authortzatlon 

October  28. 1996. 

Take  notice  that  on  October  21. 1996, 
Eqxiitrans.  LP.  (Equitrans).  3500  Park 
Lane,  Pittsburgh.  Pennsylvania  15275- 
1102  filed  in  Docket  No.  CP97-60-000 
a  request  pursuant  to  §§  157.205,  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
approval  and  permission  to  install  a 
delivery  tap  for  Equitable  Gas  Company 
(Equitable)  for  ultimate  distribution  to  a 
residential  customer,  under  the  blanket 
certificate  issued  in  Docket  No.  CP83- 
508-000  and  transferred  to  Equitrans  in 
Docket  No.  CP86-676-000.  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fiilly  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  states  that  it  proposes  to 
install  a  delivery  tap  for  the  ultimate 
distribution  to  Ronald  and  Debra 
McNemar,  7  Oakridge  Drive. 
Buckhannon,  West  Virginia.  Equitrans 
indicates  that  the  quantity  of  gas  to  be 
delivered  through  the  proposed  tap  will 
be  approximately  1  Mcf  on  a  peak  day. 
Equitrans  asserts  that  the  total  volumes 
to  be  delivered  to  Equitable  after  this 
request  do  not  exceed  the  total  volumes 
authorized  prior  to  this  request. 
Equitrans  also  asserts  that  its  tariff  does 
not  prohibit  this  type  of  service. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205],  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activities  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  puistiant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  CsslwU. 
Secretary. 

|FR  Doc.  96-28029  Filed  10-31-96;  8:45  ami 
WLUNO  coot  STIT-VI-M 


[DockM  No.  CP97-«2-000] 

Flortda  Qaa  Trananilsaion  Company; 
Notica  of  Appllcatton  for  Abandonmant 

October  28,  1996. 

Take  notice  that  on  October  22, 1996, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002,  filed,  in  Docket  No.  CP97- 
52-000,  an  abbreviated  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
authorizing  FGT  to  abandon  by  sale  to 
Copano  Field  Services/Copano  Bay,  LP. 
(Copano),  the  Blind  Pass  Facilities, 
consisting  of  36  miles  of  various 
diameter  pipeline  (ranging  from  3 
inches  to  6  inches  in  diameter)  and 
measurement  facilities,  with 
appurtenances,  located  in  San  Patricio, 
Aransas,  and  Nueces  Counties,  Texas, 
all  as  more  fully  set  forth  in  the 
application. 

FGT  relates  that  the  Blind  Pass 
Facilities  have  not  been  fully  utilized 
for  several  years.  FGT  states  they  were 
designed  to  move  approximately  10,000 
Mcf  per  day  of  natuiral  gas  to  the  Florida 
mail^et.  but  the  most  recent  twelve- 
month period  ending  May  1996,  shows 
an  average  daily  volume  of  500  Mcf/d, 
less  than  5%  of  the  design  capacity. 
FGT  asserts  that  because  it  is  an 
interstate  pipeline,  subject  to  the 
Commission's  regulatory  authority,  it 
cannot  compete  efiiectively  with  the 
non-jurisdictional  entities  providing 
gathering  services.  FGT  maintains  that  it 
has  been  unsuccessful  in  connecting 
any  significant  additional  supplies,  even 
though  this  is  a  production  area  where 
new  reserves  and  production  are  being 
added  each  year. 

FGT,  therefore,  proposes  to  sell  the 
Blind  Pass  Facilities  to  Copano,  which 
will  operate  the  facilities  on  a  non- 
jurisdictional  basis.  Copano  anticipates 
attaching  additional  supplies  to  the 
Blind  Pass  Facilities,  which  will 
increase  the  throughput  through  FGT's 
Station  No.  3.  FGT  states  that  inasmuch 
as  the  facilities  are  to  be  sold  to  Copano, 
the  capital  and  operating  costs  of  the 
faciUties  will  be  removed  from  FGT's 
rate  base  and  cost-of-service,  and  there 
will  be  ho  stranded  facility  costs 
associated  with  the  propcMed 
abandonment.  FGT  believes  that 
Copano,  as  a  non-jurisdictional  entity, 
will  have  competitive  flexibility,  which 
FGT  does  not,  which  will  allow  Copano 
to  compete  on  a  level  playing  field  with 
other  unregulated  gathering  service 
providers.  FGT  asserts  that  approval  of 
the  abandonment  should  increase  the 
supply  options  available  to  FGT's 
customers,  increase  competition  in  the 
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gas  supply  market  and  enhance  the 
value  of  finn  capacity  on  FGT's  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  18, 1996,  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  FGT  to  appear  or  to  be 
represented  at  the  hearing. 
Lois  D.  Caahell, 
Secretary. 
[FR  Doc.  96-28028  Filed  10-31-96;  8:45  am] 

BILUNO  CODE  •n7-«1-M 


[DodtM  Nos.  RP9fr-341-002  and  CP94-327- 
004] 

Koch  Gateway  Pipalina  Company; 
Notice  of  Reviaed  Compliance  Fiiing 

October  28. 1996. 

Take  notice  th^t  on  October  23, 1996, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  revised  tariff  sheets 
to  be  efiiactive  October  1, 1996: 

Fifth  Revised  Sheet  No.  1 
Substitute  Fifth  Revised  Sheet  No.  1 
Substitute  First  Revised  Sheet  No.  701 


Koch  states  that  the  revised  tariff 
sheets  are  being  filed  to  revise  the 
pagination  on  these  tariff  sheets  which 
were  filed  to  comply  with  the 
Commission's  "Order  Accepting  Tariff 
Sheets  Subject  to  Conditions"  issued 
September  27, 1996  in  Docket  Nos. 
RP96-341-000  and  CP94-327-002. 

Koch  states  that  a  copy  of  this  filing 
is  being  served  upon  all  parties  on  the 
official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  96-28033  Filed  10-31-96;  8:45  am] 
BILUNO  OOOE  tnr-oi-M 


[Dodcet  No.  CP96-701-003] 

Mid  Loulaiana  Qaa  Company;  Notice  of 
Propoaed  Cliangea  in  FERC  Qaa  Tariff 

October  28. 1996. 

Take  notice  that  on  October  24, 1996, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  2,  the  following  tariff 
sheets,  with  an  effective  date  of 
November  24, 1996: 

Sixth  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  58 

Mid  Louisiana  states  that  the  filing  of 
the  Revised  Tariff  Sheet  is  in  response 
to  Commission  Order,  dated  October  8, 
1996  in  Docket  No.  CP96-701-000 
wherein  the  Commission  granted  the 
abandonment  of  certain  previously 
certificated  services. 

Pursuant  to  Section  154.7(a)(7)  of  the 
Commission's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  any  requirement  of  the  Regulations  in 
order  to  permit  the  tendered  tariff  sheets 
to  become  effective  November  24, 1996, 
as  submitted. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
compliance  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cash^, 
Secretary. 

[FR  Doc  96-28026  Filed  10-31-96;  8:45  am) 
BIUJNQ  OOOE  CTir-ai-M 


[Dodwt  Nos.  RP95-197-019  and  RP96-44- 
003] 

Tranacontinental  Gas  Pipe  Une 
Corporation;  Notice  of  Proposed 
Clianges  in  FERC  Qaa  Tariff 

October  28. 1996. 

Take  notice  that  on  October  23. 1996 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filiiig  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Voliune  No.  1 ,  Fourth 
Substitute  Ninth  Revised  First  Revised 
Sheet  No.  52.  The  tariff  sheet  is 
proposed  to  be  effective  on  September  1 , 
1995. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  supplement  Transco's 
filing  of  October  9, 1996  in  Docket  Nos. 
RP95-197-000,  RP95-197-001,  and 
RP96-44-000  (October  9  filing)  which 
included  an  incorrectly  paginated  tariff 
sheet.  Fourth  Substitute  Ninth  Revised 
First  Revised  Sheet  No.  52,  which  is  to 
be  effective  September  1, 1995  is 
included  in  the  instant  filing  to  replace 
the  incorrect  sheet. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc  96-28032  Filed  10-31-M:  8:45  am] 
BRUNQ  COM  SZir-OI-M 


56532 


Federal  Ragfatar  /  Vol.  61.  No.  213  /  Friday,  November  1,  1996  /  Notices 


[DodM  Now  T1M7-4-^9-00ai 

Tranacominantai  Qaa  Plpa  Una 
Corporation;  Notica  of  Propoaad 
Cttangaa  m  FERC  Qaa  Tarm 

October  28. 1990. 

Take  notice  that  on  October  22, 1996 
Tnuucontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  (1)  storage  service 
purchased  from  National  Fuel  Gas 
Supply  Corporation  (National  Fuel) 
under  its  Rate  Schedule  SS-1 ,  the  costs 
of  which  are  included  in  the  rates  «nd 
charges  payable  under  Transco 's  Rate 
Schedules  LSS  and  SS-2,  (2)  storage 
service  purchased  from  CNG 
Transmission  Corporation  (CNG)  under 
iU  Rate  Schedule  GSS  the  costs  of 
which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedules  GSS  and  LSS,  (3) 
transportation  service  purchased  from 
National  Fuel  under  its  Rate  Schedule 
X-54  the  costs  of  which  are  included  in 
the  rates  and  charges  payable  under 
Transco's  Rate  Schedule  SS-2,  (4) 
transportation  service  purchased  bom 
National  Fuel  under  its  rate  schedule  X— 
58  the  costs  of  which  are  included  in 
the  rates  and  charges  payable  under 
Transco's  Niagara  Import  Point 
Project — System  Expansion  (NIPPs-SE) 
transportation  service,  (5)  transportation 
service  purchased  frtim  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
under  its  Rate  Schedule  FT  the  costs  of 
which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedule  FT-NT,  (6)  transportation 
service  purchased  from  CNG  under  its 
Rate  Schedule  X-74  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
FT-NT,  (7)  storage  service  purchased 
from  Texas  Eastern  Transmission 
Corporation  (TETCO)  under  its  Rate 
Schedule  X-28  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
S-2,  and  (8)  storage  service  purchased 
fit>m  North  Penn  Gas  Company  (North 
Penn)  under  its  Rate  Schedule  S  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  Transco's 
Rate  Schedule  SS-1.  The  tracking  fiUng 
is  being  made  pursuant  to  Section  4  of 
Transco's  Rate  Schedule  LSS.  Section  4 
of  Transco's  Rate  Schedule  SS-2. 
Section  8.01  (i)  of  Transco's  NIPP&-SE 
Rate  Schedule  X-315.  Section  4  of 
Transco's  Rate  Schedule  FT-NT. 
Section  3  of  Transco's  Rate  Schedule 
GSS.  Section  26  of  the  General  Terms 


and  Conditions  of  Tranaco's  Volume  No. 
1  Tariff  and  Section  5  of  Tranaco's  Rate 
Schedule  SS-1. 

Transco  ttatea  that  included  in 
Appendices  B  through  G  attached  to  the 
filing  are  anilanations  of  the  rate 
chaises  and  details  regarding  the 
computation  of  the  revised  Rite 
Schedule  LSS,  GSS,  SS-2.  FT-NT. 
NIPPs-SE  (X-315),  S-2  and  SS-1  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS.  GSS. 
SS-2.  FT-NT.  NIPPs-SE  (X-315).  S-2 
and  SS-1  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  Se^ons  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaaheU. 
Sectvtary. 

(FR  Doc.  96-28034  Filed  10-31-96;  8:45  am) 
muMta  ooos  srir-si-M 

[Docket  No.  ER96-2830-00Q] 

Waahlngton  Qaa  Energy  Sarvicaa,  Inc.; 
Notica  of  laauanca  of  Order 

October  29.  1996. 

Washington  Gas  Energy  Services.  Inc. 
(Washington  GES)  submitted  for  filing  a 
rate  schedule  under  which  Washington 
GES  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer. Washington  GES  also 
requested  waiver  of  various  Conunission 
regulations.  In  particular,  Washington 
GES  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  futiue  issuances  of 
securities  and  asstmiptions  of  liability 
by  Washington  GES. 

On  October  18, 1996,  the  Commission 
issued  a  letter  order  that  granted 
requests  for  blanket  approval  imder  Part 
34,  subject  to  the  following: 

Withm  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  Washington  CES  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Washington  GES  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
reouire  a  further  showing  that  neither 
puhlic  nor  mivate  interests  will  be 
adversely  affected  by  continued 
approval  of  Washington  GES's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  18, 1996.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

Lois  D.  CaaheU. 
Secretary. 

[FR  Doc.  96-28066  Filed  10-31-96: 8:45  am] 
BUJNO  cooc  sriT-oi-M 

[Docket  No.  MQ97-1-00(q 

Wllllama  Natural  Qaa  Company;  Notica 
of  Filing 

October  28, 1996, 
Take  notice  that  on  October  18. 1996, 

WiUiams  Natural  Gas  Company 

submitted  revised  standards  of  conduct 

under  Order  Nos.  497  et  seq.^  and  Order 

Nos.  566  et  seq.' 


>  Order  ^4o.  497.  53  FR  22139  Qune  14.  1986).  m 
FERC  StaU.  ft  Rag*.  1 30.820  (1088);  Order  No.  407- 
A.  order  on  nt/iearing.  54  FR  52781  (December  22, 
1080).  m  FERC  Suts.  ft  Rag*.  30,868  (1080);  Order 
No.  407-B,  order  extending  tunmi  date,  55  FR 
53201  (December  28,  1000).  m  FERC  Suts.  ft  Rag*. 
1 30.008  (1000):  Order  No.  407-C,  order  extending 
nwMt  data.  57  FR  0  (January  2, 1002).  m  FERC 
Suts.  ft  Ra^  1 30,034  (1001),  rebaariog  denied.  57 
FR  5815  (Fabniary  18.  1902),  58  FERC  161,139 
(1002):  Tennaco  Gas  v.  FERC  (afflnnad  in  part  and 
moanded  in  part),  960  F.  2d  1187  p.C  Cir.  1002), 
Order  No.  407-D,  order  on  remand  and  extending 
tuntet  date,  in  FERC  Stats,  ft  Ram.  Preamble* 
1 30.058  (December  4, 1902).  57  FR  58078 
(Decwober  14, 1002);  Order  Na  407-E,  order  on 
rehearing  and  extending  tuneet  date.  50  FR  243 
(Jamiary  4,  1004],  65  FERC  1 61.381  (December  23, 
1003),  Ortlar  No.  407-F  {order  daiying  r^tearing 
and  granting  clarification).  66  KRC  161,347 
(Marcb  24,  1904). 

1  Standard*  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Tranaactian*.  Order  No.  566.  50  FR  3288S  Oune  27. 
1094),  m  FERC  Stats,  ft  Rags.  1 30,007  Qune  17, 
1004):  Ordw  No.  560- A.  order  on  rehearing,  50  FR 
52806  (October  20,  1004).  60  FERC  1 61.044 
(October  14. 1004h  Order  No.  566-B.  order  on 
rehearing.  SO  FR  65707.  (December  21. 1904):  69 
FERC  161.334  PJacanbar  14, 1994). 
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Williams  states  that  it  served  copies  of 
its  standards  of  conduct  on  all  of  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC., 
20426,  in  accordance  witii  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
interV^ene  or  protest  should  be  filed  on 
or  before  November  12, 1996.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  96-28030  Filed  10-31-96;  8:45  am) 
Ba.LS«Q  coos  (TIT-OI-M 


Offica  of  Haarlnga  and  Appaala 

Hnal  Filing  Deadline  in  Special  Refund 
Proceeding 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 

ACTION:  Notice  of  setting  final  filing 
deadline  for  filing  Applications  for 
Refund  in  Special  Refimd  Proceeding 
KEF-0116,  Enron  Corporation. 

SUftMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  has  set  the  final  deadline 
for  filing  Applications  for  Refimd  fit)m 
the  escrow  accoimt  established  pursuant 
to  a  consent  order  entered  into  between 
the  DOE  and  Enron  Corporation.  Enron 
Corporation  Special  Refimd  Proceeding, 
No.  KEF-0116.  This  refund  proceeding 
covers  the  following  subsidiaries  of 
Enron  Corporation:  UPG,  Inc.;  Northern 
Propane  Gas  Company;  and  Florida 
Hydrocarbons  Company.  The  previous 
deadline  was  April  30, 1992.  The  new 
final  deadline  is  December  2. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Ave.  SW.,  Washington. 


DC  20585-0107.  Telephone  No.  (202) 
426-1527. 

SUPPI.E1IENTARY  INFORMATION:  On  July 
10. 1991.  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
issued  a  Decision  and  Order  setting 
forth  final  refund  procedures  to 
distribute  the  monies  in  the  oil  and 
natiu^l  gas  liquids  overcharge  escrow 
account  established  in  accordance  with 
the  terms  of  a  Consent  Order  entered 
into  by  the  Department  of  Energy  and 
Enron  Corporation.  Enron  Corporation. 
21  DOE  1 85.323  (1991),  56  FR  33749 
(July  23, 1991).  That  Decision 
established  April  30, 1992  as  the  filing 
deadline  for  the  submission  of  refund 
applications  for  direct  restitution  by 
purchasers  of  Enron  Corporation's 
(Enron's)  refined  petroleum  products. 
2iAX)E  at  88,963,  56  FR  33756. 

We  commenced  accepting  refund 
applications  in  the  Enron  refund 
proceeding  on  July  16, 1991.  more  than 
five  years  ago.  While  the  originally 
annoimced  deadline  for  such 
submissions  was  April  30. 1992.  we 
have  continued  to  liberally  accept 
applications  after  the  deadline. 
However,  we  have  now  concluded  that 
eligible  applicants  have  been  provided 
with  more  than  ample  time  to  file. 
Therefore,  we  will  not  accept 
applications  that  are  postmarked  after 
December  2, 1996.  All  Applications  for 
Refund  fi-om  the  Enron  Consent  Order 
fund  postmarked  after  the  final  filing 
date  of  December  2, 1996,  will  be 
siunmarily  dismissed. -Any  imclaimed 
funds  remaining  after  all  pending  claims 
are  resolved  will  be  made  available  for 
indirect  restitution  pursuant  to  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986, 15  U.S.C.  4501. 

Dated:  October  17, 1996. 
Goorgo  B.  Bramay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  96-28099  Filed  10-31-96:  8:45  am] 
BILUNQ  coos  S4a»-01-P 


nnal  Filing  Deadline  In  Special  Refund 
Proceeding 

AQENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  setting  final  filing 
deadline  for  filing  applications  for 
refimd  in  special  refund  proceeding 
LEF-0040,  Eason  Oil  Company. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  has  set  the  final  deadline 
for  filing  Applications  for  Refund  fi^m 
the  escrow  accoimt  established  pursuant 
to  a  consent  order  entered  into  between 
the  DOE  and  Eason  Drilling  Company 
(formerly  Eason  Oil  Company)  and  ITT 
Corporation.  Eason  Oil  Company 
Special  Refund  Proceeding,  No.  LEF- 
0040.  The  previous  deadline  was 
August  1, 1994.  The  new  final  deadline 
is  December  2, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
lliomas  L  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Ave..  SW.,  Washington, 
DC  20585-0107,  Telephone  No.  (202) 
426-1527. 

SUPPLEMENTARY  INFORMATION:  On  June  1, 
1993,  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
issued  a  Decision  and  Order  setting 
forth  final  refimd  procedures  to 
distribute  the  monies  in  the  oil  and 
natural  gas  liquids  overcharge  escrow 
account  established  in  accordance  with 
the  terms  of  a  Consent  Order  entered 
into  by  the  Department  of  Energy  and 
Eason  Drilling  Company  (formerly 
Eason  Oil  Company)  and  ITT 
Corporation.  Eason  Oil  Company,  23 
DOE  1 85,073  (1993).  58  FR  32349  Qune 
9, 1993).  That  Decision  established 
August  1, 1994  as  the  filing  deadline  for 
the  submission  of  refund  appUcations 
for  direct  restitution  by  purt^iasers  of 
Eason  Oil  Company's  (Eason 's)  refined 
petroleum  products.  23  DOE  at  88,187. 
58  FR  32354. 

We  commenced  accepting  refund 
applications  in  the  Eason  refund 
proceeding  on  July  7. 1993,  more  than 
three  years  ago.  While  the  originally 
annoimced  deadline  for  such 
submissions  was  August  1, 1994,  we 
have  continued  to  liberally  accept 
applications  after  the  deadline. 
However,  we  have  now  concluded  that 
eligible  applicants  have  been  provided 
with  more  than  ample  time  to  file. 
Therefore,  we  will  not  accept 
applications  that  are  postmarked  after 
Etecember  2, 1996.  All  Applications  for 
Refund  fi-om  the  Eason  Consent  Order 
fund  postmarked  after  the  final  filing 
date  of  December  2, 1996,  will  be 
summarily  dismissed.  Any  unclaimed 
funds  remaining  after  all  pending  claims 
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are  resolved  will  be  made  available  for 
indirect  restitution  pursuant  to  the 
Petroleum  Overcharge  Distribution  and 
RestituUon  Act  of  1986.  15  U.S.C.  4501. 

Datad:  October  17. 1996. 
Cawy  B.  Braauy, 

DinctoT.  Office  of  Hearings  and  Apptah. 
[FR  Doc.  96-28100  Filed  10-31-96:  S:4S  un) 

■LUNO  COOC  MM-tl-P 


Weelwm  Area  Power  Admlnletnrtion 

Rw»rd  of  Decision  tor  ttM  Salt  Lake 
City  Area  IntsgrBlad  Profeets  Electric 
Power  MartwUng  Progiwn. 

AQCNCY:  Western  Area  Po%ver 
Administration.  DOE. 
ACTION:  Record  of  decision. 

SUIMARY:  The  Department  of  Energy 
(DOE).  Western  Area  Power 
Administration  (Western),  has 
completed  a  draft  and  final 
environmental  impact  statement  (EIS), 
DOE/ElS-0150,  on  ite  Salt  Lake  Qty 
Area  Integrated  Projects  (SLCA/IP) 
Electric  Power  Marketing  Program. 
Western  is  pubUshing  this  Record  of 
Decision  (ROD)  regarding  the  level  of  its 
commitment  of  electrical  power  and 
energy  to  be  sold  through  the  SLCA/IP 
long-term  firm  electrical  power 
contracts. 

DATC8:  Western  will  implement  this 
decision  at  the  beginning  of  the  1997 
Summer  marketing  season.  April  1. 
1997. 

DOCUMENTS  AVAILABLE:  For  a  copy  of  this 
ROD  or  a  copy  of  the  SLCA/IP  Electric 
Power  Marketing  EIS  and  supporting 
dociunents,  write  to  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Sabo, Western  Area  Power 
Administration.  CRSP  Customer  Service 
Center,  P.O.  Box  11606.  Salt  Lake  Qty. 
Utah  84147.  (801)  524-5497. 
SUPPLEMENTARY  INFORMATION:  Western 
has  prepared  this  ROD  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Coimcil  on  Environmental 
Quality  NEPA  implementing  regulations 
(40  CFR  Parts  1500-1508).  and  DOE 
NEPA  implementing  regulations  (10 
CFR  Part  1021).  This  ROD  is  based  on 
information  contained  in  the  "SLCA/IP 
Electric  Power  Marketing 
Environmental  Impact  Statement." 
DOE/EIS-0150.  Western  has  considered 
all  comments  received  on  Its 
commitment-level  alternatives  and  the 
other  aspects  of  the  EIS  in  preparing  this 
ROD. 

Background 

Western  is  a  [>ower  marketing 
administration  within  the  DOE. 


Western's  Colorado  River  Storage 
Proiect  Customer  Service  Center  (CRSP- 
CSQ  is  responsible  for  marketing  power 
from  the  Colorado  River  Storage  Project 
(CRSP).  Colllvan  Project  and  Rio  Grande 
Project  (known  collectively  as  the 
SLCA/IP),  and  the  Provo  River  Project. 

The  SLCA/IP  power  marketing  criteria 
specify  terms  and  conditions  for  long- 
term  firm  capacity  and  energy  sales 
contracts.  In  1980.  Western  began 
examining  its  marketing  criteria  for 
long-term  capacity  and  energy  from  the 
SLCA/IP  because  the  existing  long-term 
firm  contracts  were  to  expire  in  1989. 
Through  this  process.  Western 
developed  the  proposed  "Post-1989 
Criteria."  Western  prepared  an 
environmental  assessment  (EA)  for 
implementation  of  the  Post-1989 
Criteria,  and  DOE  approved  a  Finding  of 
No  Significant  Impact  (FONSI).  In  1988, 
the  National  Wildlife  Federation  and 
others  filed  suit  against  Western 
regarding  the  adequacy  of  the  EA  and 
FONSI. 

At  that  time.  Western  determined  that 
it  would  prepare  an  EIS  on  the  Post- 
1989  Criteria  to  end  the  litigation  and  to 
respond  to  public  concerns  about  the 
operation  of  Glen  Canyon  Dam.  The 
court  entered  an  order  requiring  SLCA/ 
IP  long-term  firm  contractual 
commitments  of  capacity  and  energy  to 
remain  the  same  as  current  (1978)  levels 
until  Western  had  completed  an  EIS. 
The  court  was  concerned  that  an 
increase  in  commitment,  which  was  a 
principal  feature  of  the  Post-1989 
Criteria,  might  result  in  changed 
operation  of  the  SLCA/IP  powerplants 
and  changes  in  downstream 
environmental  impacts.  The  EIS 
assessed  potential  downstream  impacts 
of  power  generation  at  SLCA/IP 
facilities  in  compliance  with  that  court 
order.  After  publication  of  the  final  EIS, 
the  court  dismissed  the  lawsuit. 

Purpose  and  Need 

Western  needs  to  determine  the  level 
of  long-term  firm  capacity  and  energy 
commitment  from  the  SLCA/IP  that  will 
be  made  available  to  its  customera  and 
that  will  form  the  basis  for  its  SLCA/IP 
power  marketing  program. 

The  commitment  level  selected  must 
be  consistent  with  its  statutory 
obligations  and  legal  constraints.  This 
necessarily  requires  a  weighing  of 
economic,  environmental,  and  other 
public  considerations.  Western's  action 
will  have  to  achieve  a  balanced  mix  of 
purposes  including  providing  the 
greatest  practicable  amount  of  long-term 
firm  capacity  and  energy  at  the  lowest 
possible  rates  consistent  with  sound 
business  principles,  providing  for  long- 
term  resource  stability,  having  the 


lowest  practicable  adverse 
environmental  impacts,  and  being 
responsive  and  adaptable  to  future 
operations  of  the  SLCA/IP  facilities. 


Pnblkl 

Public  involvement  in  the  EIS  began 
with  the  publication  of  a  Federal 
Register  notice  of  intent  to  prepare  an 
EIS  in  April  1990.  Western  held  seven 
scoping  meetings  and  received  more 
than  21,000  written  comments  (mostly 
preprinted  postcards)  during  the  formal 
scoping  period.  Western  also  developed 
a  newsletter  and  mailing  list  to  keep  the 
public  informed  about  the  EIS  process  . 
and  to  enhance  the  opportunity  for 
review  and  comment. 

Alter  receiving  comments  bom  the 
public.  Western  developed  a  scoping 
report  to  assist  in  characteriring  and 
understanding  the  scoping  comments. 
From  this  report.  Western  developed  a 
statement  of  scope  and  a  purpose  and 
need  statement  for  the  EIS.  Western 
described  the  statement  of  scope  and  the 
piirpose  and  need  in  public  newslettera 
requesting  review  and  comment. 
Western  proposed  draft  commitment-  . 
level  alternatives  and  analyzed 
hydropower  operational  scenarios  for 
those  facilities  which  Western 
influences  and  exercises  some  measure 
of  operational  control  (Glen  Canyon  and 
Flaming  Gorge  Powerplants  and  the 
Aspinall  Units).  These  draft  alternatives 
and  operational  scenarios  were 
submitted  to  the  public  for  review  and 
comment.  After  considering  the 
comments  received.  Western  published 
a  reasonable  range  of  alternatives  and 
operational  scenarios  in  advance  of  the 
draft  EIS. 

The  draft  EIS  was  made  available  to 
the  public  for  review  in  March  1994.  It 
was  mailed  to  over  700  individuals  and 
organizations.  A  notice  of  availability 
was  also  published  in  the  Federal 
Register.  A  newsletter  announcing  both 
the  availability  of  the  draft  EIS  and  the 
schedule  for  public  information 
hearings  was  sent  to  approximately 
2.100  individuals.  The  draft  EIS  and  all 
supporting  dociunents  were  made 
available  for  public  review  in  regional 
libraries  and  in  11  readingrooms. 

Comments  on  the  draft  EIS  were 
received  frt)m  the  public  in  written, 
mailed-in  form  and  at  the  five  public 
hearings.  During  the  comment  period,  a 
total  of  41  comment  lettere  were 
received.  Western  visited  with 
coordinating  agencies,  cooperating 
agencies,  enviromnental  groups,  and 
customer  groups  before  issuing  the 
statement  of  scope,  and  determining  the 
range  of  commitment-level  alternatives 
and  hydropower  operational  scenarios 
that  would  be  considered.  The 
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cooperating  agencies  were  the  Bureau  of 
Reclamation  (Reclamation),  the  National 
Park  Service  (NFS),  and  the  U.S.  Fish 
and  Wildlife  Service  (Service).  The 
coordinating  agencies  were  the  states  of 
Utah,  Wyoming,  New  Mexico,  Colorado, 
and  Arizona. 

In  addition.  Western  carried  on  a 
continuous  dialogue  with  the  Service 
and  NPS  regarding  the  technical 
adequacy  of  the  analyses  upon  which 
the  EIS  is  based.  The  dialogue  with  the 
Service  resulted  in  the  issuance  of  a 
Fish  and  Wildlife  Coordination  Act 
Report  by  the  Service. 

'The  final  EIS  was  distributed  to  the 
public  during  late  December  1995  and 
January  1996.  The  EPA  notice  of 
availability  was  published  on  February 
16,  1996  (61  FR  6242).  A  letter  on  the 
final  EIS  was  received  from  the  Service 
reiterating  previous  concerns  about 
water  releases  from  Flaming  Gorge  Dam. 
Concerns  raised  in  the  letter  will  be 
addressed  by  Western,  Reclamation,  and 
the  Service  in  the  ongoing  Section  7 
consultation  process  on  the  operation  of 
Flaming  Gorge,  the  appropriate  forum 
for  the  resolution  of  water  release 
issues. 

Alternatives 

Western's  hydroelectric  generation  is 
highly  variable  among  seasons  and  yeara 


because  of  variation  in  natural 
hydrology.  To  create  a  firm  level  of 
marketable  electric  resource  and 
enhance  its  value  as  a  reUable  source  of 
electricity.  Western  markets 
hydroelectridty  supplemented  with 
energy  purchased  from  other  utilities 
and  non-utility  electrical  generators. 

The  principal  and  determining  feature 
of  the  SLCA/IP  marketing  program  is  the 
sale  of  long-term  firm  capacity  and 
energy  at  long-term  firm  power  rates. 
The  amoimt  of  capacity  and  energy  sold 
under  long-term  firm  contract  is  called 
the  level  of  commitment,  as  this  is  the 
amount  of  capacity  and  energy  Western 
must  generate  and/ or  purchase  to  meet 
contract  requirements.  The  alternatives 
examined  in  the  EIS  were  based  upon  a 
reasonable  range  of  levels  of  long-term 
firm  commitments  and  are  called 
commitment-level  alternatives. 

The  range  of  commitment-level 
alternatives  evaluated  in  the  EIS  was 
determined  on  the  basis  of  a  reasonable 
range  of  possible  levels  of  SLCA/IP 
generation  of  both  capacity  (which  is 
equivalent  to  the  instantaneous  output 
of  a  generator,  usually  stated  in 
megawatts  [MW])  and  energy  (the 
amoimt  of  power  generated  over  a 
period  of  time,  usually  stated  in 
gigawatt-hours  [GWh]).  Within 
constraints  set  by  Reclamation,  Western 


will  schedule  and  release  water  on  an 
hourly  and  daily  basis  frtim  the  SLCA/ 
IP  in  coordination  with  Reclamation 
and  make  purchases  as  needed  to  meet 
the  contractual  commitments  defined  by 
the  alternatives. 

The  commitment-level  alternatives 
considered  in  the  EIS  span  the  range  of 
commitments  necessary  and  possible  for 
Western  to  fulfill  its  statutory 
obligations.  Seven  combinations  of 
capacity  and  energy  commitments 
characterize  the  entire  range  of 
commitments  that  could  be  offered  by 
Western.  Capacity  commitments  range 
frxtm  a  low  of  550  MW  (less  than  40% 
of  the  historical  commitment)  to  a  high 
of  1,450  MW.  Energy  commitments 
range  frtjm  a  low  of  3.300  GWh  (less 
than  60  percent  of  the  historical 
commitment)  to  a  high  of  6,200  GWh. 

The  major  characteristics  of  the 
commitment-level  alternatives 
considered  in  the  EIS  are  described  in 
Table  1.  In  addition  to  two  moderate 
capacity  and  energy  alternatives  (3  and 
6),  the  alternatives  include  high 
capacity  and  energy  (alternative  1 ,  the 
preferred  alternative),  low  capacity  and 
energy  (alternative  4).  high  capacity  and 
low  energy  (alternative  2).  and  low 
capacity  and  high  energy  (alternative  5) 
combinations. 


Table  l  .—Electric  Power  Marketing  EIS  Commitment-Level  Alternatives 


AKemative 


Ho  action 

1  (preferred  al- 
ternative). 

2 

3 

4 

5 

6 


Capacity 

commitment 

(MW) 


1291 

1449 

1450 

1225 

550 

625 

1000 


Energy 

commitment 

(GWh) 


5700 

6156 

3300 
4000 
3300 
5475 
4750 


Load 
factor  (%) 


50 

48.5 

26 
37 
68 
100 
54 


Minimum 

schedule 

requirement 

(%) 


35 

35 

10 
15 
52 
100 
33 


Description 


Moderate  capacity  artd  high  energy  (the  1 978  /narket- 
ing  program  commitment  level). 

High  capacity  and  high  energy  (the  post- 1989  commit- 
ment level). 

High  capacity  and  low  energy. 

Moderate  capacity  and  moderate  energy. 

Low  capacity  and  low  energy. 

Low  capacity  and  high  energy. 

Moderate  capacity  and  rrxxjerate  energy. 


Table  2.— Reutive  Impacts  of  the  Commitment-Level  Alternatives" 


Ckxnmitnrtent-level  al- 
ternative 

Financial  viability  and 
retail  rates 

Regional  economy 
activity 

Agricultural  produc- 
tk>n 

Air  resources 

Water,  ecok>gical, 

cultural,  recreation, 

land  use,  and  visual 

resources 

No  action  (1978  Mar- 
keting Criteria). 

Slight  impacts  on  fi- 
nancial viability  of 
Western's  cus- 
tomers and  the  re- 
tail rates  charged 
to  end-users. 

No  impacts  in  any  of 
ttie  nine  subregions 
or  in  the  two  high- 
reliance  counties. 

No  impacts  on  agri- 
cultural productx>n. 

No  impacts  on  local  • 
or  regional  air  qual- 
ity or  noise. 

Impacts  dependent 
on  hydropower  op- 
eration. 

Commitment-level  al- 
ternative 1  (preferred 
alternative). 

No  impact  on  finan- 
cial viability;  slight 
impact  on  retail 
rates. 

No  impacts  in  any  of 
the  nine  sub- 
regions;  slight  im- 
pacts in  the  two 
high-  reliance  coun- 
ties. 

Slight  impact  on  agri- 
cultural production. 

Slight  impact  on  local 
or  regional  air  qual- 
ity or  noise. 

Same  as  above. 
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Table  2.— Relative  Impacts  of  the  Commitment-Level  Alternatives*— Continued 


Commitment-4ev«l  a»- 
temalive 


Convnitnwnl-ievel  at- 
tematrve  2. 


Commitment-tevl  al- 
ternative 3. 


Commitment-tevel  at- 
temative  4. 


Co<Tvralmen(-teve<  a^ 
ternative  5. 


Convnrtment-tovel  al- 
ternative 6. 


Financial  viability  and 
retail  rates 


Siighl  impact  on  ft- 
nandai  viability: 
moderate  impact 
on  retaN  rates. 

SiigM  impact  on  fl- 
narxaal  viability; 
moderate  impact 
on  retail  rates. 

No  impact  on  finan- 
cial viability;  rrwd- 
erate  or  large  im- 
pacts on  retatf  rales. 

Slight  impact  on  R- 
nancial  viability; 
moderate  to  liuge 
impact  on  retail 
rates. 

Sight  impact  on  fi- 
nancial viability; 
moderate  Impact 
on  retail  rates. 


Regional  economic 
activity 


Same  as  above 


Same  as  above 


Same  as  above 


Same  as  above 


Same  as  above 


Agricultural  produc- 
tion 


Same  as  above 


Same  as  above 


Same  as  above 


Same  as  above 


Same  as  above 


Air  reeources 


Same  as  above 


Same  as  above 


Same  as  above 


Same  as  above 


Same  as  above 


Water,  eoologicai, 

cufturai,  recreation, 

land  use.  and  visual 

resources 


Same  as  above. 


Same  asatxive. 


Same  as  above. 


Same  as  above. 


Same  as  above. 


Western's  Pieferred  Alternative  and  the 
EnvirtMunentaily  Preferred  Alternative 

Commitment-level  alternative  No.  1. 
the  post-1989  commitment  level,  was 
developed  and  chosen  as  Western's 
preferred  alternative  during  an  extended 
public  process  involving  SLCA/IP 
customers  and  other  interested  parties. 
This  alternative  was  also  identified  as 
the  environmentally  preferred 
alternative  on  the  basis  of  the  results  of 
the  analyses  in  the  EIS  (see  Table  2). 
This  choice  was  made  because,  under 
the  preferred  alternative,  socioeconomic 
impacts,  including  impacts  to  financial 
viability,  retail  rates,  and  regional  and 
agricultural  economies,  would  be 
minimized.  Furthermore,  an  analysis 
cited  in  the  EIS  indicates  that  potential 
impacts  to  natural  and  cultural 
resources  result  almost  exclusively  from 
hydropower  operations  rather  than  from 
commitment  levels.  In  other  words,  the 
preferred  alternative  has  no  signiticant 
impacts  to  natural  and  cultural 
resources  and  is  the  alternative  which 
minimizes  impacts  to  socioeconomic 
resources. 

Hydropower  Operational  Scenarios 

In  addition  to  analyzing  the  impacts 
of  commitment-level  alternatives,  the 
EIS  evaluated  the  potential  impacts  of  a 
reasonable  range  of  hydropower 
operations  at  Glen  Canyon  Dam. 
Flaming  Gorge  Dam,  and  the  Aspinall 
Unit  (which  includes  the  powerplants  at 
the  Blue  Mesa.  Morrow  Point,  and 
Crystal  dams).  These  are  the  three 
SLCA/IP  facilities  that  provide  most  of 
the  hydropower  marketed  by  Western. 


and  over  which  Western  exercises  some 
measure  of  hourly  or  daily  control.  The 
array  of  potential  hydropower 
operations — referred  to  as  o{>erational 
scenarios — ranges  from  historical  high 
hourly  fluctuations  to  no  hourly 
fluctuation  (baseload  or  steady  flows)  at 
each  facility. 

By  considering  both  commitment- 
level  alternatives  and  operational 
scenarios  together,  examination  of  a  full 
range  of  operations  and  commitment 
levels  and  their  combined  impacts  was 
possible.  Actual  hydropower  operations 
within  the  range  of  scenarios  examined 
may  come  about  as  a  result  of 
management  decisions  by  Western  and 
Reclamation.  Reclamation  determines 
operational  constraints  (including 
minimum  and  maximum  release  rates 
and  monthly  release  volumes)  for 
Federal  hydropower  facilities,  and 
Western  makes  operational  decisions 
within  those  constraints  at  Glen 
Canyon.  Flaming  Gorge,  and  the 
Aspinall  Unit. 

Environmental  Consequences  of 
Commitment-Level  Alternatives 

The  impacts  of  commitment-level 
alternatives  on  water  resources, 
ecological  resources,  cultural  resources, 
and  recreation  would  depend  on  the 
operational  scenarios  implemented  at 
the  hydropower  facilities  under 
consideration  (see  Environmental 
Consequences  of  Hydropower 
Operational  Scenarios,  below).  No 
impacts  on  these  environmental 
resources  were  associated  with  the 


commitment- level  alternatives 
themselves. 

Local  and  regional  air  quality  and 
noise  levels  would  be  affected  only 
slightly  by  any  of  the  commitment-level 
alternatives.  Slight  impacts  would  result 
from  diflerences  in  emission  factors 
associated  with  different  types  of 
electric  generation  and  woiild  be  related 
to  shifts  from  hydroelectric  generation 
to  various  types  of  thermal  power 
generation. 

Commitment-level  alternatives  were 
analyzed  for  their  potential  impacts  on 
the  financial  viability  of  Western's 
utility  customers,  the  retail  rates 
charged  to  the  end-users  of  electricity, 
regional  economic  variables  (including 
population,  employment,  disposable 
income,  and  gross  regional  product), 
agricultural  production,  and  the  use 
value  of  recreational  activities.  In 
addition,  the  analysis  considered  the 
potential  effects  that  a  change  in 
Western's  commitment  levels  could 
have  on  the  need  for  additional  capacity 
and  energy  and  on  the  mix  of  generation 
options  used  to  supply  electricity  to  the 
affected  region  and  the  resulting 
impacts  on  local  and  regional  air 
quality.  The  selection  of  a  commitment 
level  was  determined  to  have  no 
discernible  eflect  on  other 
environmental  resources. 

Hydropower  operational  scenarios 
could  affect  socioeconomic  conditions 
through  their  effects  on  purchases  and 
exchanges  and  the  resultant  cost  of 
electricity.  Thus,  it  was  necessary  to 
specify  both  an  operational  scenario  and 
a  commitment-level  alternative  to  assess 
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overall  socioeconomic  and  air  resource 
impacts.  Commitment-level  alternatives 
were  paired  with  specific  supply 
options,  which  consisted  of  the  full 
range  of  possible  operaticmal  scenarios 
at  each  of  the  three  facilities  considered 
in  the  EIS,  combined  with  the  power 
purchases  needed  to  meet  a  particular 
commitment  level. 

The  environmental  consequences  of 
the  combinations  of  commitment-level 
alternatives  and  supply  options 
considered  in  the  ^S  are  summarized  in 
Table  2.  None  of  the  combinations  of 
commitment-level  alternatives  and 
supply  options  are  expected  to  have  a 
significant  effect  in  any  of  the  nine 
subregions  or  any  of  the  four  regional 
socioeconomic  variables.  Only  slight 
impacts  are  likely  on  conservation  and 
renewable  energy  programs  as  measured 
in  terms  of  consumption  efficiency  and 
load  management.  "These  results  are 
partly  a  reflection  of  the  fact  that  the 
power  marketed  by  Western  accounts 
for  only  about  10  percent  of  the  total 
electricity  consimied  in  the  affected 
region.  In  addition,  much  of  the  affected 
region  has  an  excess  supply  of 
generating  capacity.  This  excess 
capacity  would  serve  to  offset  the 
adverse  price  effects  of  a  reduction  in 
the  amoimt  of  Western's  long-term  firm 
commitment  of  capacity  and  energy  and 
thus  blunt  the  regional  economic 
impacts  of  any  increase  in  electricity 
prices. 

A  change  in  Western's  long-term  firm 
commitments  is  expected  to  have  a 
small  effect  on  agricultural  production, 
as  measured  by  net  income  to  the 
agricultiiral  sector  at  the  state  level.  At 
the  state  level,  most  of  the  impacts 
would  consist  of  shifts  from  irrigated  to 
dry  land  farming  methods  for  individual 
crops  and  some  substitution  among 
crops.  The  largest  impact  indicated  by 
the  analysis  was  a  decrease  in  net 
agricultural  income  by  about  1.2  percent 
in  Utah  in  the  final  year  of  the  forecast 
period.  This  impact  would  occur  under 
commitment-level  alternative  No.  4, 
which  represents  the  lowest  long-term 
firm  commitment  of  capacity  and 
energy. 

Different  combinations  of 
commitment-level  alternatives  and 
supply  options  could  affect  the  financial 
viability  of  Western's  utility  customers 
and  the  retail  rates  charged  to  end-users. 
The  combination  of  commitment-level 
alternative  No.  2  with  the  full-range  of 
dam  operations  at  the  three  affected 
facilities  would  leave  the  financial 
viability  of  affected  utilities  unchanged. 
In  addition,  with  this  combination, 
many  of  Western's  utility  customers 
would  experience  a  decUne  in  their 
retail  rates.  However,  the  remaining 


combinations  of  commitment-level 
alternatives  and  operational  scenarios 
could  result  in  negative  rate  impacts. 
Commitment-level  alternatives  4  and  5 
combined  with  steady  flows  at  each 
dam  would  result  in  the  largest 
weighted  average  increase  in  retail  rates 
(15  percent)  across  affiscted  utilities.  The 
combination  of  alternative  No.  4  and 
steady  flows  would  also  result  in  the 
largest  rate  increase.  Under  these 
conditions,  it  is  estimated  that  the  retail 
rates  charged  by  municipal  utilities  in 
Utah  that  rely  on  Western  for  more  than 
25  percent  of  their  supply  would 
increase  by  41  percent. 

Overall,  mimidpals  in  Utah  and  New 
Mexico,  which  have  high  reliance  on 
Western  power,  would  experience  the 
largest  retail  rate  impacts  under  any  of 
the  commitment-level  alternatives. 
Utility  cxistomers  in  Arizona,  Colorado, 
and  Nevada  (which  have  low  reliance 
levels)  would  experience  slight  to 
moderate  impacts  on  retail  rates  under 
most  alternatives.  Utility  customers  in 
Wyoming,  which  have  very  low  reliance 
levels,  would  be  largely  imaffected. 

Environmmtal  Consequences  of 
Hydropower  Operational  Scenarios 

Most  of  the  hydropower  marketed  by 
Western  from  the  SLCA/IP  is  generated 
at  Glen  Canyon  Dam,  Flaming  Gorge 
Dam,  and  the  Aspinall  Unit.  At  these 
CRSP  facilities,  Western  has  some 
discretion  over  hourly  and  daily 
releases  within  Reclamation  flow 
constraints.  Impacts  of  hydropower 
operational  scenarios  at  these  facilities 
are  discussed  in  this  section. 

Glen  Canyon  Dam 

The  operating  scenarios  described 
below  are  the  alternatives  examined  by 
the  Department  of  the  Interior  in  the 
Glen  Canyon  Dam  EIS.  The  description 
of  the  environmental  consequences  of 
these  scenarios  is  consistent  with  the 
analyses  svunmarized  in  that  EIS. 

Continuation  of  historical  operations 
and  maximum  power  plant  capacity 
operational  scenarios  would  have 
impacts  on  most  environmental 
resources  similar  to  those  that  have 
occurred  since  the  dam  was  completed 
in  1963.  Installation  of  the  dam  and,  to 
a  lesser  extent,  its  operations  have 
affected  most  natural  resources 
dependent  on  the  river  and  have 
produced  the  existing  conditions  for 
these  resources. 

Moderate  and  low  fluctuating  flow 
operational  scenarios  would  potentially 
produce  moderate  benefits  for  water 
resources  (moderate  increases  in  the 
probability  of  a  net  gain  in  riverbed 
sand),  cultural  resources,  and  white- 
water  boating.  These  operational 


scenarios  could  result  in  slight  or 
moderate  benefits  to  trout,  native  fish, 
angling,  and  Federally-listed  species: 
the  peregrine  falcon,  bald  eagle,  and 
souUiwestem  tvillow  flycatcher.  Slight 
adverse  impacts  could  occur  to  the 
humpback  chub,  and  adverse  impact 
could  occur  to  the  Kanab  ambersnail. 

Although  steady  flow  scenarios  could 
result  in  benefits  to  a  niunber  of 
resources,  some  benefits  may  require 
occasional  high  flows  to  build  beaches 
and  maintain  fish  habitats.  Benefits 
could  occur  for  water  resources 
(moderate  increases  in  the  probability  of 
a  net  gain  in  riverbed  sand),  aquatic 
ecology,  terrestrial  ecology,  cmtural 
resources,  and  recreation.  Benefits 
would  potentially  be  expected  for 
Federally-listed  species:  the  humpback 
chub,  bald  eagle,  peregrine  falcon,  and 
southwestern  willow  flycatcher.  Marsh 
vegetation  could  decrease  imder  all  of 
the  steady  flow  scenarios.  Beach  and 
habitat  maintenance  flows  could  have 
adverse  effects  on  the  Kanab  ambersnail, 
an  endangered  species. 

Flaming  Gorge  Dam 

The  year-round  high  fluctuating  flow 
operational  scenario  for  Flaming  Gorge 
Dam  features  higher  maximum  releases 
and  greater  daily  flow  fluctuations  than 
occurred  under  historical  operations. 
These  higher  flows  and  daily 
fluctuations  could  result  in  adverse 
impacts  to  some  ecological  resources, 
including  trout,  native  fish,  endangered 
fish,  and  riparian  vegetation.  Since  this 
scenario  has  a  higher  erosion  rate  than 
steady  flows,  adverse  impacts  to 
cultural  resources  would  potentially  be 
e^^pected. 

The  remaining  three  operational 
scenarios  at  Flaming  Gorge  Dam  are 
seasonally  adjusted  and  feature  periods 
of  restricted  flow  to  meet  requirements 
of  the  U.S.  Fish  and  Wildlife  Service 
Biological  Opinion  for  operation  of  the 
facility.  These  scenarios  exhibit  a  high 
sustained  flow  in  May  or  June,  reduced 
fluctuations  and  lower  flows  in  summer 
and  autumn,  and  steady  flows  when  ice 
cover  is  present  on  the  river.  These 
flows  are  intended  to  be  protective  of 
endangered  fish  in  the  system  and  could 
resiJt  in  benefits  to  these  species,  as 
well  as  to  other  resources.  Some  adverse 
impacts  could  result  from  seasonal 
adjustment,  however.  The  spring  peak 
in  flows  would  potentially  result  in 
large  adverse  impacts  to  anglers.  The 
bald  eagle  and  over-wintering  waterfowl 
could  be  adversely  affected  by  steady 
flows  in  the  winter.  With  steady  flows, 
less  open  ice-free  water  would  be 
available  for  these  species. 

Seasonally-adjusted  high  fluctuations 
would  potentially  result  in  moderate 
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changes  to  flow  and  itage  pattenu.  but 
would  potentially  have  erodon  rate* 
similar  to  thoae  of  year-round  high 
fluctuations.  Slight  to  moderata  benefits 
are  expected  to  native  fish.  This 
scenario  would  potentially  result  in 
slight  benefits  to  angling  in  mid-summer 
through  autumn  (when  fluctuations  are 
reduced)  and  moderate  benefits  to 
white-water  boating  during  the  spring 
peak  flows.  Slight  adverse  impacts  are 
expected  to  terrestrial  ecology  because 
of  the  Inundation  of  some  riparian 
vegetation.  Slight  adverse  impacts  are 
also  expected  to  trout  under  year-round 
high  fluctuations. 

Although  seasonally-adjusted 
moderate  and  steady  flows  are  relatively 
similar  in  their  impacts  to  most 
resources,  seasonally-adiusted  steady 
flows  generally  would  potentially 
provide  greater  levels  of  environmental 
benefits.  Both  scenarios  would 
potentially  have  reduced  erosion  rates 
and,  thus,  would  potentially  benefit 
water  resources  and  cultural  resources. 
Slight  or  moderate  benefits  to  trout  and 
mcderate  to  large  benefits  to  native  and 
endangered  fish,  angling,  and  white- 
water  boating  are  also  expected  under 
these  scenarios  because  of  reduced  daily 
fluctuations.  Seasonally-adjusted 
moderate  fluctuations  are  expected  to 
have  slight  adverse  impacts  on 
terrestrial  resources  because  some 
existing  riparian  vegetation  would  be 
inundated  and  lost. 

Aspinall  Unit 

Because  Crystal  Dam  reregulates  flows 
from  the  Aspinall  Unit,  flows  in  the 
Gunnison  River  below  the  Unit  and  the 
resources  that  depend  on  those  flows 
would  not  be  affected  by  changes  in 
hydropower  operations.  Slight  to 
moderate  changes  to  flow  «md  stage  in 
Blue  Mesa  and  Morrow  Point  reservoirs 
would  potentially  occur  because  of 
seasonal  adjustments  in  releases  and 
daily  fluctuations.  Despite  these 
changes  in  flow  and  stage,  neither 
operational  scenario  is  expected  to 
result  in  impacts  to  sediment,  most 
ecological  resources  (aquatic  ecology, 
threatened  and  endangered  species), 
cultural  resources,  land  use.  or  visual 
resources.  Both  scenarios  would 
potentially  result  in  sUght  btsnefits  to 
terrestrial  resources  in  the  headwaters  of 
Crystal  Reservoir  in  the  form  of  an 
increase  in  riparian  vegetation.  Slight 
adverse  impacts  to  the  bald  eagle  are 
expected  under  the  seasonally-adjusted 
steady  flow  scenario  because  the 
roservcjirs  would  freeze  earlier  in  the 
winter  with  reduced  Huduations.  SUght 
adverse  impacts  to  boaters  on  Morrow 
Point  and  Crystal  reservoirs  could  occur 


at  low  ¥vatar  under  the  aeeaonally- 
adjuated  high  fluctuation  toenario. 

Sonmary  of  PnbUc  Coauneats 

A  number  of  specific  issues  were 
raised  by  agencies  and  the  public  during 
the  public  review  period  of  the  draft 
EIS.  Most  Western  customers  who 
commented  on  the  draft  EIS 
recommended  that  Western  select  as  the 
preferred  alternative  commitment-level 
alternative  No.  1.  a  high-capacity,  high- 
energy  alternative.  Since  pubUcation  of 
the  £aft  EIS.  Western  has  chosen  this 
commitment  level  alternative  as  the 
preferred  alternative  and  has  also 
identified  it  as  the  environmentally 
preferred  alternative  in  the  final  EIS. 

These  customers  also  wrote  that  they 
agreed  with  the  major  findings  of  the 
draft  EIS.  but  were  concerned  that 
Western  had  reUed  on  studies  (e.g.,Glen 
Canyon  Environmental  Studies)  that 
were  incomplete  at  the  time.  Western's 
final  EIS  has  been  updated  to 
incorporate  the  most  recent  information 
available  from  these  studies. 

Concerns  raised  by  the  Service  and 
MPS  that  the  preferred  alternative  would 
result  in  operations  at  hydropower 
facilities  that  were  more  damaging  to 
natural  resources  are  not  borne  out  by 
the  analyses  in  the  EIS.  The  weak 
relationship  between  hydropower 
operations  and  commitment  levels 
allows  a  decoupling  of  selections  of 
commitment  level  and  operational 
restrictions. 

These  same  Federal  agencies  also 
expressed  concern  that  fluctuations  at 
hydropower  facilities  would  result  in 
detrimental  impacts  on  downstream 
ecological  resources.  These  impacts 
have  been  fully  considered  and 
presented  in  the  EIS.  Western's  decision 
regarding  a  conmiitment  level  will  not 
present  an  obstacle  to  any  future 
decision  to  change  the  operation  of  a 
hydropower  facility  by  either 
Reclamation  or  Western. 

Finally,  these  agencies  expressed 
concern  that  protection  of  natural 
resources  would  require  occasional 
releases  that  are  above  powerplant 
capacity.  Such  releases  would  be  under 
the  jurisdiction  of  Reclamation  and  are 
beyond  the  scope  of  Western's  control  of 
these  facilities. 

Environmental  groups  commented 
that  if  Western  made  a  high 
commitment  of  electrical  power,  the 
bulk  electrical  purchases  that  would  be 
required  would  exceed  Western's  legal 
authority.  Western  has  determined  that 
the  alternatives  included  in  the  EIS  are 
all  lawful. 

Environmental  groups  also  mentioned 
that  the  analyses  summarized  in  the  EIS 
were  methodologically  accurate,  but 


expreesed  their  prelnence  for  a  process 
that  included  interested  publics  in  more 
detailed  aspects  of  the  analysis  process. 
Finally,  environmental  groups  were 
concerned  about  Western's  treatment  of 
air  lesouice  impacts  and  commented 
that  Western  should  be  concerned  with 
the  absolute  value  of  decreases  in  air 
pollution  that  results  from  changed  dam 
operation  and  not  just  with  the 
percentage  change.  The  final  EIS 
presented  the  absolute  value  of  expected 
air  quality  changes  as  well  as  the 
percentage  change. 

Decision 

SLCA/IP  Electric  Power  Phjgnun 
CommJtoienf  Level 

Western  has  elected  to  implement  the 
preferred  alternative.  Alternative  No.  1, 
as  described  in  the  final  EIS  and 
summarized  in  this  ROD  at  the 
beginning  of  the  Summer  marketing 
season-  April  1.  1997.  This  alternative 
best  meets  Western's  purpose  and  needs 
and  the  needs  of  Western's  customers, 
while  being  responsive  to  the  comments 
received.  The  preferred  alternative  has 
no  significant  environmental  impacts. 
Its  economic  impacts  are  beneficial, 
relative  to  the  no-action  alternative. ' 

Hydropower  Operational  Scenarios: 

Glen  Canyon  Powerplant:  Western 
supports  the  preferred  alternative  as 
identified  in  Reclamation's  Glen  Canyon 
Dam — Environmental  Impact  Statement 
(GCD-EIS).  This  alternative  was 
painstakingly  crafted  by  the  cooperating 
agencies  involved  in  the  preparation  of 
the  GCD-EIS  and  represents  years  of 
collaborative  scientific  effort.  Western 
will  comply  with  the  operational 
parameters  specified  in  Reclamation's 
preferred  alternative. 

Flaming  Gorge  Powerplant:  A  revised 
biological  opinion  on  the  operation  of 
Flaming  Gorge  Dam  is  anticipated  to  be 
issued  to  Western  and  Reclamation  in 
1997.  This  biological  opinion  will 
represent  the  conclusions  of  5  years  of 
study  required  by  the  first  biological 
opinion  issued  in  1991.  Moreover, 
Reclamation  has  announced  its 
intention  to  prepare  an  EIS  on  the 
operation  of  Flaming  Gorge  Dam. 

Because  of  these  ongoing  processes, 
considerable  uncertainty  exists 
regarding  the  hydroelectric  power 
resource  at  Flaming  Gorge  Dam. 
Western  will,  therefore,  coordinate  with 
Reclamation  to  operate  Flaming  Gorge 
Dam  in  compliance  with  the  1991 
biological  opinion  and  the  current 
operational  criteria  specified  for  this 
facility  and  will  make  no  further 
adjustments  in  its  operation  pending  the 
environmental  reviews  noted  above. 
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Aspinall  Powerplants:  A  5-year  study 
of  operations  of  the  Aspinall 
powerplants  is  scheduled  to  be 
completed  in  1997.  A  resulting 
biological  opinion  on  its  operation  will 
be  prepared  which  will  likely  reqiure 
permanent  changes  in  the  operation  of 
the  three  powerplants.  The  change 
would  be  required  to  improve  habitat 
for  endangered  fish  species.  Therefore, 
uncertainty  also  exists  with  regard  to 
the  hydroelectric  power  resource  at  the 
Aspinall  imits.  Western  will  make  no 
further  adjustments  in  their  operation 
pending  this  biological  opinion. 

Mitigation  Action  Plan 

No  Mitigation  Action  Plan  will  be 
prepared,  as  the  proposed  action 
involves  no  construction,  has  no 
significant  impacts  to  natural  resources, 
and  has  positive  socioeconomic 
impacts. 

Issued  at  Golden,  Colorado,  October  17, 
1996. 

J.  M.  Shafisr. 

/^diTiiiu'strator. 

(PR  Doc.  96-28101  Filed  10-31-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6644-0] 

Agency  Information  Collectfon 
Activttias:  Propoaed  Collection; 
Comment  Raquaat;  Hazardoua  Waata 
Management  Syatam:  Land  DIapoaal 
Raatrlctiona  "No-Migration"  Varlancea 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  vtrith  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  Information  Collectioti 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Hazardous  Waste  Management  System: 
Land  Disposal  Restrictions  "No- 
Migration"  Variances,  EPA  ICR  Number 
1353,  and  OMB  Control  Number  2050- 
0062.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  December  31, 1996. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-96-NMIP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 


Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ).  401  M  Street,  SW,  Washington.  DC 
20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  below.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to: 

rcra-docket@epamail.epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  niunber 
F-96-NMIP-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  enoyption. 
Commenters  shoidd  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Documeat 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  401  M  Street.  SW. 
Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  hiformation  Center  (RIG), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIG  is  open  fixim  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Rhyne.  USEPA,  Office  of  Solid 
Waste  (5303 W),  401  M  Street,  SW., 
Washington.  D.C.  20460;  Phone  (703) 
308-8658;  FAX  (703)  308-8609. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  that 
treat,  store  or  dispose  of  hazardous 
waste  on  the  land,  and  are  subject  to  the 
land  disposal  restrictions  at  40  CFR  part 
268. 

Title:  Hazardous  Waste  Management 
Systems:  Land  Disposal  Restrictions 
"No-Migration"  Variances  (OMB 
Control  No.  2050-0062;  EPA  ICR  No. 
1353).  expiring  4/30/97. 

Abstract:  The  1984  Hazardous  and 
SoUd  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976  created  substantial 
new  requirements  for  those  who  manage 
hazardous  waste.  (See  42  USC  6905. 
6912(a),  6921.  6924.  6925,  and  6935.) 
The  amendments  prohibit  land  disposal 
of  hazardous  wastes  beyond  specified 
dates  unless,  as  provided  in  RCRA 
Sections  3004  (d),  (e),  and  (g),  the 
owner/operator  of  a  hazardous  waste 
storage  or  disposal  facility  demonstrates 
to  the  Administrator  of  the 


Environmental  Protection  Agency  (EPA) 
that  there  will  be  no  migration  of 
hazardous  constituents  from  the  land 
disposal  unit  for  as  long  as  the  waste 
remains  hazardous. 

To  receive  a  variance  from  the 
hazardous  waste  land  disposal 
prohibitions,  owner/operators  of 
hazardous  waste  storage  or  disposal 
facilities  may  petition  the 
Environmental  Protecti(Mi  Agency  to 
allow  land  disposal  of  a  specific 
restricted  waste  at  a  specific  site.  The 
Permits  and  State  Programs  Division, 
Office  of  SoUd  Waste,  will  review  the 
petitions  and  determine  if  they 
successfully  demonstrate  "no 
migration."  The  apphcant  must 
demonstrate  that  hazardous  wastes  can 
be  managed  safely  in  a  particular  land 
disposal  unit,  so  that  "no  migration"  of 
any  hazardous  constituents  occurs  from 
the  unit  for  as  long  as  the  waste  remains 
hazardous.  (See  40  CFR  268.6.)  If  EPA 
grants  the  variance,  the  waste  is  no 
longer  prohibited  from  land  disposal  in 
that  particular  unit.  If  the  owner/ 
operator  fails  to  make  this 
demonstration,  or  chooses  not  to 
petition  for  the  variance,  best 
demonstrated  available  technology 
(BDAT)  requirements  of  40  CFR  268.40 
et  seq.  must  be  met  before  the  hazardous 
wastes  are  placed  in  a  land  disposal 
unit.  Responses  to  the  collection  of 
information  eire  voluntary. 

The  information  collected  is  not  of  a 
personal  nature  nor  is  it  subject  to  the 
Privacy  Act  of  1974  or  Office  of 
Management  and  Budget  Qrcular  A- 
108.  EPA  expects  that  owners  and 
operators  may  wish  to  maintain  the 
confidentiality  of  certain  information. 
Provisions  for  confidentiality  are  found 
in  Section  3007(b)  of  RCRA  and  in  40 
CFR  Part  2,  which  establishes  EPA's 
general  poUcy  regarding  public 
disclosure  of  information.  Provisions  for 
confidentiality  have  also  been  included 
in  40  CFR  Part  260,  the  general  rule  of 
the  RCRA  hazardous  waste  management 
system. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 
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(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propiMed  collection  of  information. 
Including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  respondent 
burden  imposed  by  the  no-migration 
petition  is  estimated  to  be  9,506  hours 
at  a  cost  of  $471,490  for  each  facility 
planning  to  request  a  variance.  This  cost 
and  hour  burden  is  based  on  a  proposed 
frequency  of  response  of  one  per  year, 
and  an  estimated  likely  number  of 
respondents  of  one  per  year.  The  cost 
burden  includes  a  total  capital  and  start- 
up cost  component  annualized  over  its 
expected  useful  life,  and  a  total 
operation  and  maintenance  component, 
and  a  purchase  of  services  component. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  October  25.  1996. 
Elizabeth  A.  Cotsworlh. 
Acting  Dinctor.  Office  of  Solid  Waste 
|FR  Doc  96-28097  Filed  10-31-96:  8:45  am] 
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(FRL-604S-71 

National  Drinking  Water  Advisory 
Council;  Request  (or  Nominations 

The  U.S.  Environmental  Protection 
Agency  (EPA)  invites  all  interested 
persons  to  nominate  qualified 
individuals  to  serve  as  members  of  the 
National  Drinking  Water  Advisory 
Council.  This  Advisory  Council  was 
established  to  provide  practical  and 


Independent  advice,  consultation  and 
recommendations  to  the  Agency  on  the 
activities,  functions  and  policies  related 
to  the  implementation  of  the  Safe 
Drinking  Water  Act  as  amended.  The 
Council  consists  of  fifteen  members, 
including  a  Chairperson.  Five  members 
represent  the  general  public;  five 
members  represent  appropriate  state 
and  local  agencies  concerned  with  water 
hygiene  and  public  water  supply:  and 
five  members  represent  private 
organizations  or  groups  demonstrating 
an  active  interest  in  the  field  of  water 
hygiene  and  public  water  supply.  Each 
member  holds  office  for  a  term  of  three 
years  and  is  eligible  for  reappointment. 
On  December  IS  of  each  year,  five 
members  complete  their  appointment. 
Due  to  the  resignation  of  one  member, 
an  additional  vacancy  is  available. 
Therefore,  this  notice  solicits  names  to 
fill  six  vacancies  as  of  December  16. 
1996. 

Any  interested  prarson  or  organization 
may  nominate  qualified  individuals  for 
membership.  Nominees  should  be 
identified  l^  name,  occupation, 
position,  address  and  telephone 
number.  Nominations  must  include  a 
current  resume  providing  the  nominee's 
background,  experience,  and 
qualifications. 

Persons  selected  for  membership  will 
receive  compensation  for  travel  and  a 
nominal  daily  compensation  while 
attending  meetings. 

Nominations  should  be  submitted  to 
Charlene  E.  Shaw,  Designated  Federal 
Officer,  National  Drinking  Water 
Advisory  Council.  U.S.  Environmental 
Protection  Agency.  Office  of  Ground 
Water  and  Drinking  Water  (4601).  401  M 
Street  SW,  Washington.  DC.  20460.  no 
later  than  30  days  aiter  publication  of 
this  notice  in  the  Federal  Register.  The 
agency  will  not  formally  acknowledge 
or  respond  to  nominations.  E-Mail  your 
questions  to 

Shaw.CharleneOepcunail.epa.gov  or  call 
202/260-2285. 

Dated:  October  23. 1996. 
Cyntliia  C  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 

Water. 

IFR  Doc.  96-28093  Filed  10-31-96;  8:45  am) 
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IER-FRL-6474-41 

Environmental  Impact  Statamants; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  Ceneial  Information  (202) 
564-7176  or  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  October  21. 1996 


Through  October  25. 1996  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  960504,  Final  Supplement.  BIA, 
WA.  Swinomish  Marina  and 
Associated  Facilities  Development, 
Lease  Approval,  Swinomish  Channel, 
Skagit  County,  WA,  Due:  December 
02. 1996,  Contact:  Donald  Sutherland 
(202) 206-4791. 

EIS  No.  960505,  Final  EIS.  AFS,  MT. 
Checkerboard  Land  Exchange,  Plan  of 
Approval  and  Implementation. 
Kootenai.  Lolo  and  Flathead  National 
Forests.  Lincoln.  Flathead  and 
Sanders  Counties,  MT,  Due:  December 
02,  1996,  Contact:  Ted  Anderson  (406) 
293-6211. 

EIS  No.  960506.  Drafl  EIS.  ELM.  NV, 
Denton-Rawhide  Mine  Expansion 
Project,  Plan  of  Operation  Approval. 
Implementation.  Minerial  County. 
NV,  Due:  January  03, 1997,  Contact: 
Terri  Knutson  (702)  885-6166. 

EIS  No.  960507,  Draft  EIS.  AFS.  OR. 
Stewart  Mining  Operation.  Plan  of 
Operation  Approval.  Implementation, 
Qty  Creek.  North  Umpqua  Ranger 
District.  Umpqua  National  Forest. 
Forest,  Dou^as  and  Lane  Counties. 
OR.  Due:  December  16. 1996,  Contact: 
Debbie  Anderson  (541)  496-3532. 

EIS  No.  960508.  Draft  EIS.  FTA.  MD. 
Metrorail  Extension — Addison  Road 
Station  to  the  Largo  Town  Center, 
Transportation  Improvements,  Prince 
George's  County.  MD.  Due:  December 
27,  1996.  Contact:  Alfred  Lebeau  (215) 
656-6900. 

EIS  No.  960509,  Final  EIS,  SFW.  WA. 
Washington  State  Department  of 
Natural  Resources  (WDNR)  Habitat 
Conservation  Plan  (HCP).  Issuance  of 
a  Permit  for  Incidental  Take  of 
Federally-Listed  Species  and 
Implementation  of  the  Multi-Species 
Plan  for  Lands  Managed  by  WDNR. 
WA,  Due:  December  02.  1996, 
Contact:  William  Vogel  (360)  534- 
9330. 

EIS  No.  960510,  Drafl  EIS,  FHW,  MN. 
MN  TH-100  Reconstruction,  between 
Glenwood  Avenue  in  the  Qty  of 
Golden  Valley  extending  to  North  of 
50th  Avenue  North  in  Brooklyn 
Center.  COE  Section  404  Permit. 
Hennepin  County,  MN,  Due: 
December  18.  1996.  Contact:  Cheryl 
Martin  (612)  291-6120. 

EIS  No.  96051 1 .  Draft  EIS.  BLM,  CA, 
Imperial  Open-Pit  Heap  Leach 
Precious  Metal  Mine  Project,  Plan  of 
Operation,  Right-of-Way  Approval, 
Conditional-Use-Permit  and 
Reclamation  Program  Approval, . 
Imperial  County,  CA,  Due:  December 
31,  1996.  Contact:  Keith  Shone  (619) 
337-4412. 
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Dated:  October  29, 1996. 

William  aiMckarson. 

Director,  NEPA  Compliance  Division  Office 
ofFedmal  Activities. 

(PR  Doc.  96-28114  Filed  10-31-96;  8:45  am] 
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[ER-FRL-5474-6] 

Environmental  Impact  Statemanta  and 
Ragulationa;  Avallablitty  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  October  7,  1996  through 
October  11. 1996  pursuant  to  the 
Environmental  Review  Process  (ERF), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5, 1996  (61  FR  15251). 

Draft  EISs 

ERPNo.  D-DOE-K05218-00.  Rating 
EC2.  Sierra  Nevada  Region  2004  Power 
Marketing  Program.  Implementation, 
1,480  megawatts  (MW)  Power  frv>m  the 
Central  Valley  and  Washoe  Project.  NV 
andCA. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  to  estabUsh  the 
limited  ^effect  of  bydropower  operations 
downstream  of  facilities,  the  basis  for 
estimated  future  peak  power  demand, 
the  role  of  demand-side  management, 
and  the  relationship  of  the  proposed 
action  with  other  referenced  regional 
activities. 

ERPNo.  D-GSA-E60015-GA.  Rating 
LO,  Clifton  Road  Campus  of  the  Centers 
for  Disease  Control  and  Prevention, 
Acquisition  of  Additional  Property, 
DeKalb  Couinty.  GA. 

Summary:  EPA  had  no  objection  to 
the  action  as  proposed. 

ERPNo.  D-TVA-E39037-00.  Rating 
EC2,  Shoreline  Management  Initiative: 
An  Assessment  of  Residential  Shoreline 
Development  Impacts  in  the  Tennessee 
Valley,  Mainstream  Tennessee  River 
and  Tributary  Rerservoirs  in  AL,  KY, 
NC,  TN.  GA.  MS  and  VA. 

Summary:  EPA  believed  that 
alternative  D  and  C2  offer  greater  , 

environmental  benefits  than  the 
preferred  alternative  Cl  which  would 
open  much  of  the  shoreline  to 
residential  development.  The  PFEIS 
should  consider  existing  water  quality 
problems  of  some  TVA  reservoirs 
relative  to  prospective  additional 
developments. 


ERPNo.  DS-FHW-E40739-NC.  Rating 
EC2,  US  17,  New  Bern  Bypass 
Construction,  Jones-Craven  County  Line 
to  NC-1438  near  Vanceboro,  Additional 
Information  Concerning  Three 
Additional  Alternatives,  Funding,  COE 
Section  404  and  US  Coast  Guard  Bridge 
Permits  Issuance,  Craven  Coimty,  NC. 

Summary:  EPA  expressed 
environmental  concern  regarding 
floodplains  and  wetland  impacts.  EPA 
requested  that  these  issues  be  addressed 
in  more  detail  in  the  final  EIS. 

Final  EISs 

ERPNo.  F-AFS-G65065-AR,  Renewal 
of  the  Shortieaf  Pine/Bluestem  Grass 
Ecosystem  and  Recovery  of  the  Red- 
cockaded  Woodpecker,  Amendment  No. 
22  to  the  Ouachita  National  Forest  Land 
and  Resource  Management  Plan,  Scott 
and  PoUc  Counties,  AR. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  foimd  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERPNo.  F-DOE-L91010-OR.  Hood 
River  Fisheries  Project,  Construction. 
Operation  and  Maintenance;  Habitat 
Improvement  and  Research  Program 
Development,  Funding.  Hood  River 
Basin,  Hood  River  Coimty.  OR. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERPNo.  F-FRC-K09806-CA.  New 
Don  Pedro  Reservoir  Project  (NDPP) 
(FERC.  No.  2299-024),  Reservoir 
Release  Requirements  for  Fish, 
Continuation  and  Maintenance. 
Issuance  of  Licenses,  Tuolimuie  River 
and  San  Joaquin  River  Turlock  and 
Malesto  Irrigation  Districts,  Stanislaus 
County.  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERPNo.  F-FTA-C51014-NJ,  Hudson 
River  Waterfront  Transportation 
Corridor  Improvements,  Funding, 
Transportation  Systems  Management, 
Light  Rail  Transit,  Hudson  and  Bergen 
Counties,  NJ- 

Summary:  EPA  continued  to  express 
concern  regarding  wetland  impacts. 
EPA  requested  additional  wetland 
acreage  and  description  information  be 
submitted  prior  to  the  issuance  of  the 
Record  of  Decision. 

ERP  No.  F-USA-A21 035-OR, 
Umatilla  E)epot  Activity,  On-Site 
Facility  for  Disposal  of  Stockpiled 
Chemical  Agents  and  Munitions, 
Construction  and  Operation,  Morrow 
and  Umatilla  Counties,  OR 

Summary:  EPA  continued  to  have 
environmental  concerns  regarding 


emergency  preparedness,  risk 
assessment,  and  meteorological  data.  In 
addition.  EPA  is  concerned  about  the 
apparent  lack  of  effective  government- 
to-government  consultation  between  the 
Confederated  Tribes  of  the  Umatilla  and 
the  US  Army. 

Dated:  October  29. 1996. 

William  D.  Dkkanon. 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  96-28115  Filed  10-31-96:  6:45  am) 
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[OPPTS-00201;  FRL-6571-1] 

National  Adviaory  Committae  for  Acute 
Exposure  Guideline  t.evel8  for 
Hazardoua  Subatancaa  (NAC/AEQL) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice  of  oi>en  meeting  and 
chemicals  to  be  addressed. 

summary:  a  meeting  of  the  National 
Advisory  Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL)  will  be  held  on 
December  16-18, 1996,  in  Washington, 
D.C.  At  this  meeting,  the  committee  will 
continue  deliberations  on  various 
aspects  of  the  acute  toxicology  and 
development  of  Acute  Exposure 
Guideline  Levels  (AEGLs)  for  the 
following  chemicals:  ammonia, 
cyanogen  chloride,  and  nitric  add.  In 
addition,  as  time  permits,  the  committee 
intends  to  address  the  development  of 
AEGLs  for  the  following  chemicals: 
dimethyl  hydrazine,  methyl  hydrazine, 
ethylene  oxide,  phosgene,  chlorine,  and 
phosphine. 

DATES:  A  meeting  of  the  NAC/AEGL  will 
be  held  from  10  a.m.  to  5  p.m.  on 
Monday.  December  16;  frtim  8:30  a.m.  to 
5:00  p.m.  on  December  17;  and  from 
8:30  a.m.  to  2  p.m.  on  December  18. 
1996. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Green  Room  on  the  third  floor  of  the 
Ariel  Rios  Building.  1200  Pennsylvania 
Avenue  NW.,  Washington  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
S.  Tobin,  Designated  Federal  Officer 
(DFO),  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (7406),  401  M  St, 
SW.,  Washington,  D.C.  20460,  (202) 
260-1736.  e-mail: 
tobin.paul@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATKM:  The 
meeting  of  the  NAC/AEGL  will  be  open 
to  the  public.  Oral  presentations  and 
statements  by  interested  parties  will  be 
limited  to  ten  minut^^^Sihce  space  is 
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limitiad.  thoM  wishing  to  attend  as 
olwerven  should  contact  the  NACV 
AEGL  DFO  at  the  earliest  possible  date 
to  insure  adequate  seating  arrangements. 
Inquiries  regarding  oral  presentaions 
and  the  submission  of  written 
statements  or  chemical  specific 
information  should  also  be  directed  to 
the  DFO. 

Another  meeting  of  the  NAC/AECL  is 
expected  to  be  held  in  Washington.  D.C. 
in  March  1997.  It  is  anticipated  that 
chemicals  to  be  addressed  at  this 
meeting  will  include,  but  not 
necessarily  be  limited  to  the  following: 
carbon  tetrachloride,  aniline,  toluene 
2,&-diisocyanate  and  2.4-i8omer, 
isopropyl  chloroformate.  ethyleneimine, 
methyl  isocyanate,  and  hydrogen 
chloride,  biquiries  regarding  the 
submission  of  data,  written  statements 
or  chemical-specific  information  on 
these  chemicals  should  be  directed  to 
the  DFO  at  the  earliest  date  possible  to 
allow  for  consideration  of  this 
information  in  the  preparation  of 
committee  materials. 

ListofSubiects 

Environmental  protection. 
Dated:  October  24. 1996. 

William  H.  SandMra.  m. 

Director,  Office  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  96-28098  Filed  10-31-96;  8:45  am] 
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[FRL864S-C] 

Science  Advisory  Board,  Notification 
of  Public  Advisory  Committee  Open 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public.  Due  to  limited  space, 
seating  at  meetings  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office. 

1.  Clean  Air  Scientific  Advisory 
Committee 

The  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  of  the  Science 
Advisory  Board  (SAB)  will  meet  on 
Monday  and  Tuesday,  November  18  and 
19,  1996  at  the  Omni  Europe  Hotel,  One 


Europe  Drive,  Chapel  HiU.  NC.  27514. 
The  hotel  phone  number  is  (919)  968- 
4900.  The  meeting  %vill  begin  at  9:00 
a.m.,  and  end  no  later  than  5:00  p.m.  on 
November  18tb  and  begin  at  8:30  a.m. 
on  November  19th  and  end  no  later  than 
4:00  p.m.  (times  noted  are  Eastern 
Time).  The  meeting  is  open  to  the 
public.  Due  to  limited  space,  seating  at 
the  meeting  will  be  on  a  first-come  first- 
serve  basis.  Important  Notice: 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office- 
information  concerning  docimient 
availability  from  the  relevant  Program 
area  is  included  below. 
PURPOSE  OF  THE  MEETMQ:  At  this 
meeting,  the  Committee  will  review  and 
provide  advice  to  EPA  on  two  draft 
dociunents:  a]  Particulate  Matter 
Research  Needs  for  Human  Health  Risk 
Assessment  and  b)  Particulate  Matter 
Research  Program  Strategy.  The  first 
draft  dociunent  characterizes  major  data 
gaps  and  issues,  as  well  as  research 
needed  to  address  them,  to  reduce 
uncertainties  and  improve  the  scientific 
basis  for  assessment  of  airborne 
particulate  matter  (PM)  health  risks, 
especially  as  related  to  fut\u«  periodic 
review  and  revision,  as  appropriate,  by 
EPA  of  the  criteria  and  National 
Ambient  ADr  Quality  Standards 
(NAAQS)  for  Particulate  Matter.  The 
second  draft  document  presents 
information  on  EPA's  Office  of  Research 
and  Development  (ORD)  PM  Research 
Strategy,  which  discusses  identification 
of  key  research  issues  to  be  addressed 
by  ORD,  associated  planned  research 
efforts,  and  relative  prioritization  of 
research  to  be  undertaken  by  ORD.  The 
Committee  will  consider  presentations 
from  Agency  staff  and  the  interested 
public  prior  to  making 
recommendations  to  the  Administrator. 
AVAILABiUTY  OF  REVIEW  MATERIALS: 
Interested  parties  may  obtain  a  copy  of 
the  Particulate  Matter  Research  Needs 
for  Human  Health  Risk  Assessment 
(NCEA-R-0973)  by  contacting  Ms. 
Diane  Ray  (Phone:  919-541-3637;  FAX: 
919-541-1818),  being  sure  to  specify 
document  title  and  number  as  stated 
here.  Technical  questions  on  this 
document  should  be  addressed  to  Dr. 
William  Wilson  (Phone;  919-541-2551; 
FAX:  919-541-0245).  A  copy  of  the 
Particulate  Matter  Research  Program 
Strategy  (NHEERL  MS-97-019)  can  also 
be  obtained  by  contacting  Ms.  Ray  at  the 
above  phone  and  fax  numbers. 
Technical  questions  regarding  this 
second  document  should  be  directed  to 
Dr.  John  Vandenberg  (Phone:  919-541- 
4527;  FAX:  919-541-0642)  of  EPA's 


National  Health  and  Environmental 
Effects  Research  Laboratory  (NHEERL). 
The  dociunents  will  be  available  upon 
request  on  or  about  November  1, 1996, 
and  the  Agency  will  accept  written 
comments  on  each  of  them  through 
November  30. 1996.  Written  comments 
on  each  should  be  submitted  to  Ms.  Ray 
(postmarked  by  November  30. 1996)  at 
the  following  address:  Ms.  Diane  Ray, 
NCEA-RTP  (MC-52).  U.S.  EPA. 
Research  Triangle  Park.  NC  27711. 
FOR  FURTHER  MFORMATKM:  Members  of 
the  public  desiring  additional 
information  about  the  meeting  should 
contact  Mr.  Robert  Flaak.  Designated 
Federal  Official.  Clean  Air  Scientific 
Advisory  Committee,  Science  Advisory 
Board  (1400).  Room  281 2M.  U.S.  EPA, 
401  M  Street,  SW,  Washington,  DC 
20460;  telephone/voice  mail  at  (202) 
260-5133;  fax  at  (202)  260-7118;  or  via 
the  INTERNET  at 

FLAAK.ROBERT^AMAIL.EPA.GOV. 
Those  individuals  requiring  a  copy  of 
the  draft  Agenda  should  contact  Ms. 
Dorothy  Clark  at  (202)  260-6552  or  by 
FAX  at  (202)  260-7118  or  via  the 
INTERNET  at  CLARK.DOROTHYe 
EPAMAIL.EPA.GOV.  AddiUonal 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
Aimual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  260-8414. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Flaak  in 
writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time.  Tuesday, 
November  12,  1996  in  order  to  be 
included  on  the  Agenda.  Public 
comments  will  be  limited  to  five 
minutes  per  speaker  or  organization. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35mm  projector, 
chalkboard,  etc),  and  at  least  35  copies 
of  an  outline  of  the  issues  to  be 
addressed  or  the  presentation  itself. 

2.  Integrated  Risk  Project  Steering 
Committee 

The  Integrated  Risk  Project  (IRP) 
Steering  Committee,  an  ad  hoc 
conunittee  established  by  the  Executive 
Committee  of  the  Science  Advisory 
Board,  will  meet  on  November  22, 1996, 
in  the  Administrator's  Conference 
Room,  Room  1103,  West  Tower.  U.S. 
Environmental  Protection  Agency 
Headquarters  Building.  401  M  St.  SW, 
Washington.  IX  20460.  The  meeting 
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will  begin  at  8:30  a.m.  and  end  no  later 
than  5:30  p.m.  Seating  will  be  limited 
and  available  on  a  first-come,  first- 
served  basis.  The  purpose  of  the 
meeting  is  to  receive  reports  from  the 
Subcommittees  of  the  IRP  and  to  disciiss 
an  integrated  model  for  environmental 
decision-making  that  incorporates 
information  on  risks  to  ecosystems  and 
humans,  risk  reduction  options,  and 
their  economic  implications. 
BACKGROUND  ON  THE  INTEQRATEO  RISK 
PROJECT:  In  a  letter  dated  October  25. 
1995.  to  Dr.  Matanoski.  Chair  of  the  SAB 
Executive  Committee.  Deputy 
Administrator  Fred  Hansen  diarged  the 
SAB  to:  (1)  Develop  an  updated  ranking 
of  the  relative  risk  of  different 
environmental  problems  based  upon 
explicit  scientific  criteria;  (2)  provide  an 
assessment  of  techniques  and  criteria 
that  could  be  used  to  discriminate 
among  emerging  environmental  risks 
and  identify  those  that  merit  serious, 
near-term  Agency  attention:  (3)  assess 
the  potential  for  risk  reduction  and 
propose  alternative  technical  risk 
reduction  strategies  for  the 
enviroimienta^  problems  identified;  and 
(4)  identify  the  imcertainUes  and  data 
quality  issues  associated  with  the 
relative  rankings.  Since  that  time,  five 
SAB  panels,  working  at  the  direction  of 
an  ad  hoc  Steering  Committee 
established  by  the  Executive  Committee, 
have  been  discussing  methods  for:  (1) 
Assessing  relative  risks;  (2)  selecting 
suites  of  risk  reduction  options;  and  (3) 
conducting  economic  analysis  of 
various  risk  management  options.  A 
final  report  is  expected  in  early  summer 
of  1997. 

Single  copies  of  Reducing  Risk  can  be 
obtained  by  contacting  the  SAB's 
Committee  Evaluation  and  Support  Staff 
(1400).  401  M  Street,  SW,  Washington. 
DC  20460,  telephone  (202)  260-8414.  or 
fax  (202)  260-1889.  Members  of  the 
public  desiring  additional  information 
about  the  meeting,  including  an  agenda, 
should  contact  Ms.  Constance 
Valentine.  Staff  Secretary,  Science 
Advisory  Board  (1400F),  US  EPA,  401  M 
Street.  SW,  Washington  DC  20460,  by 
telephone  at  (202)  260-6552,  fax  at  (202) 
260-7118,  or  via  The  INTERNET  at: 
Valentine.Connie®EPAMAIL.EPA.GOV. 

Anyone  wishing  to  make  an  oral 
presentation  at  the  meeting  should 
contact  Stephanie  Sanzone,  Designated 
Federal  Official  for  the  Steering 
Committee,  no  later  than  4:00  p.m., 
November  15, 1996.  at  (202)  260-6557 
or  via  the  Internet  at 
Sanzone.Stephanie6epamail.epa.gov. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 


to  be  addressed.  At  least  35  copies  of 
any  written  commenta  to  the  Committee 
are  to  be  given  to  Ms.  Sanzone  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  See  below  for 
additional  information  on  providing 
commenta  to  the  SAB. 

Providing  Oral  or  Written  Conunents  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statementa  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statementa.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
commenta  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  October  25, 1996. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 

[PR  Doc.  96-28239  Filed  10-31-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  9S-^119] 

Waiver  of  General  Category  Channel 
Freeze 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Public  notice. 

SUMMARY:  This  action  seeks  comment  on 
the  State  of  Florida's  Bureau  of 
Communications  Engineering 
("Florida")  two  separate  requesta  for 
waiver  of  the  beeze  on  General  Category 
channels.  It  is  necessary  and  it  is 
important  for  the  Commission  to  receive 
public  comment  on  Florida's  requests. 
The  effect  of  the  action  will  be  to  seek 
comment  on  whether  Florida's  requesta 
for  waivers  to  the  General  Category 
channel  freeze  ought  to  be  granted. 
DATES:  Commenta  are  to  be  filed  on  or 
before  November  7, 1996;  reply 
commenta  are  to  be  filed  on  or  before 
November  12, 1996. 


ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  NW..  Room  222, 
Washington,  DC  20554. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kathryn  Hosford  at  (202)  418-0652  or 
khosford@fcc.gov  (Internet);  Jane 
Halprin  at  (202)  418-1366  or 
jhalprin©fcc.gov  (Internet). 
SUPPI.EMENTARY  INFOmiATKM:  This  is  a 
summary  of  the  Commission's  Public 
Notice,  released  October  23. 1996.  The 
complete  (but  unofficial)  text  of  this 
Commission  Public  Notice  is  available 
on  the  Internet  at:  http.//www.fcc.gov/ 

BureausAVireless/Public Notices  tmd 

for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC  20554.  The 
complete  text  of  this  Public  Notice  is 
available  and  may  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.  (ITS.  Inc.).  2100  Street,  NW.,  Suite 
140,  Washington,  DC  20037.  Telephone 
number  (202)  857-3800. 

Summary  of  Public  Notice 

1.  The  State  of  Florida's  Bureau  of 
Communications  Engineering 
("Florida")  filed  two  separate  requests 
for  waiver  of  the  freeze  on  General 
Category  channels.  See  Order,  10  FCC 
Red  13190,  60  FR  61554,  November  30. 
1995;  (Wireless  Telecommunications 
Bureau  1995).  The  Wireless 
Telecommunications  Bureau  ("Bureau") 
placed  this  freeze  on  new  applications 
for  General  Category  Frequencies.  The 
channels  for  which  the  waivers  are 
sought  are  used  in  Florida's  state-wide 
public  safety  system  and  the  Bureau 
seeks  comment  on  Florida's  waiver 
requests. 

2.  On  August  7.  1996.  Florida  asked 
that  the  freeze  Order  be  waived  to  allow 
consideration  of  ita  application  for 
modification  of  WNAY604,  File  Number 
D02612,  which  comprises  part  of 
Florida's  800  MHz  trunked  radio 
system.  The  request  involves  six  (6)  of 
the  twenty  (20)  General  Category 
channels  used  in  its  state-wide  radio 
system,  i.e..  Channels  114.  115.  116, 
124, 125,  and  126  for  stations  located  in 
Fort  Lauderdale,  Coconut  Creek,  and 
Suiuise,  Florida.  Florida  concedes  that 
ita  application  does  not  meet  the 
requirements  of  the  freeze  Order  in  that 
at  least  one  of  the  proposed  stations 
expands  existing  service  areas.  Florida 
states  that  it  was  licensed  imder  rules  in 
force  prior  to  the  implementation  of  the 
freeze  Order,  which  allowed  it  to 
modify  station  parameters  without 
regard  to  previously  licensed  coverage 
areas. 
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3.  On  September  9, 1996.  Florida 
submitted  a  requested  for  a  general 
waiver  of  the  freeze  Order  for  all  twenty 
(20)  General  Category  channels 
numbered  114  through  133  thoughout 
the  state  of  Florida.  It  also  requested 
that  channel  number  96,  which  is 
licensed  for  statewide  mutual  aid  use, 
not  be  subject  to  the  freeze  Order  for  the 
State  of  Florida  800  MHz  radio  system 
and  for  all  public  safety  applicants 
within  the  state.  Florida  asserts  that  the 
continued  success  of  the 
implementation  of  their  statewide  radio 
system  "critically  depends  on  the 
construction  of  new  or  modified 
stations."  Florida  argues  that  the  freeze 
Order  unfairly  prohibits  Florida  from 
altering  its  statewide  radio  system.  In 
order  to  avoid  what  it  argues  is  the 
inevitable  and  burdensome  task  of 
seeiung  waivers  of  the  freeze  Order  on 

a  case-by -case  basis  (e.g.,  the  August  7, 
1996.  request),  Florida  requests  the 
waiver  apply  to  the  entire  geographic 
area  of  its  statewide  radio  system  and 
for  all  twenty-one  (2 1 )  of  the  above- 
noted  General  Category  channels. 

4.  Interested  parties  may  Tile 
comments  concerning  the  Request  For 
Waiver  on  or  before  November  7,  1996. 
Reply  conunents  are  due  on  or  before 
November  12.  1996.  Comments  and 
reply  comments  should  be  sent  or 
delivered  to.  Office  of  the  Secretary. 
Federal  Communications  Commission, 
1919  M  Street.  NW..  Room  222. 
Washington,  DC  20554,  Atfn  Private 
Wireless  Division,  Wireless 
Telecommunications  Bureau.  A  copy 
should  also  be  sent  or  delivered  to: 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau.  Room 
8010.  Stop  Code  2000-F.  Federal 
Communications  Commission,  2025  M 
Street,  NW  ,  Washington,  DC  20554. 
Finally,  a  copy  should  be  sent  or 
delivered  to  the  Commission's 
duplicating  contractor:  International 
Transcription  Services,  Inc.  (ITS),  2100 
M  Street,  NW..  Suite  140,  Washington, 
DC  20037  (telephone  number:  (202) 
857-3800).  Copies  of  the  waiver  request 
may  be  obtained  from  ITS.  Copies  are 
also  available  for  public  inspection 
during  regular  business  hours  in  the 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  Room 
8010.  2025  M  Street,  NW.,  Washington, 
DC  20554. 

5.  We  will  treat  this  proceeding  as 
non-restricted  for  purposes  of  the 
Commission's  ex  parte  rules.  See 
generally.  47  CFR  1.1200-1.1206. 
However,  if  this  waiver  petition  is 
opposed,  then  it  will  be  treated  as  a 
restricted  proceeding  under  the 
Commission's  ex  parte  rules.  See 
generally.  47  CFR  1.1208-1.1216. 


Federal  Communicatiooa  CommiMioo 

VlOham  r.Catam, 

Acting  Secretary. 

[FR  Doc  90-27820  Filed  10-31-96: 9:45  am] 

MUMQOOOf  sns-ev^ 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  5S2b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  October  29. 
1996.  the  Board  of  Directora  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
mattera  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr.. 
seconded  by  Ms.  Judith  A.  Walter, 
acting  in  the  place  and  stead  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  concurred  in  by  Director 
Nicolas  P.  Retsinas  (Director,  OfBce  of 
Thrift  Supervision),  Director  Joseph  H. 
Neely  (Appointive),  and  Chairman  Ricld 
Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  mattera  in  a  meeting  open  to  public 
observation;  and  that  the  mattera  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(6), 
(c)(8),  and  (c)(10)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(c)(2), 
(c)(6),  (c)(8),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
55(>-17th  Street.  N.W.,  Washington,  D.C. 

Dated:  October  29,  1996. 
Federal  Depiosit  Insurance  Corpraratton 
Valerie  ).  Beet. 

Assistant  Executive  Secretary. 
(FR  Doc.  96-28237  Filed  10-30-96;  2:08  pm) 

MUJNQ  COM  C714-01-M 


FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Propossd  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  pari  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 


general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  propoaea  extansicm  of  a 
collection  of  information.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  3506(c)(2)(A)).  this 
notice  seeks  comments  on  two  forms 
used  by  FEMA's  National  Emergency 
Training  Center  (NETC)  to  approve  and 
coortlinate  the  use  of  the  NETC  facility 
for  extracurricular  training  activities. 
SUPPl^MENTARY  INFORMATION:  The  NETC 
is  a  FEMA  facility  that  houses  the 
Emergency  Management  Institute  and 
the  National  Fire  Academy.  It  provides 
training  and  education  programs  for 
Federal,  State,  and  local  personnel  in 
hazard  mitigation,  emergency  response 
and  preparedness,  fire  prevention  and 
control,  disaster  response,  and  long- 
term  disaster  recovery.  Special  groups 
sponsored  by  the  EMI,  NFA,  or  other 
FEMA  organizations  may  use  NETC 
facilities  to  conduct  activities  closely 
related  to  and  in  direct  support  of  the 
their  activities.  Such  groups  include 
other  Federal  departments  and  agencies, 
groups  chartered  by  Congress  such  as 
the  American  Red  Cross,  State  and  local 
govenunents,  volunteer  groups  and 
national  and  international  associations 
representing  State  and  local 
governments. 

Collection  of  Information 

Title.  Approval  and  Coordination  of 
Requirements  to  Use  the  NETC  for 
Extracurricular  Training  Activities. 

Type  of  Information  Collection. 
Extension. 

OMB  Number:  3067-0219. 

Form  Numbers.  FEMA  Form  75-10, 
Request  for  Housing  Acconunodations; 
and  FEMA  Form  75-11,  Request  for  Use 
of  NETC  Facilities. 

Abstract.  Data  will  be  obtained  from 
special  groups  that  request  to  use  NETC 
facilities  for  extracurricular  training 
activities.  Extracurricular  training  is 
training  over  and  above  regularly 
scheduled  training  sessions  of  NFA  and 
EMI.  The  policy  of  the  NETC  is  to 
accommodate  other  training  activities 
on  a  space  available  basis  at  the 
Enunitsburg  campus.  In  order  for  NETC 
to  approve  and  schedule  the  use  of  its 
facilities,  information  must  be  provided 
by  special  group  organizations.  A 
written  or  telephone  request  for  use  of 
NETC  facilities  is  initially  made  to 
determine  availability  of  the  facilities.  If 
space  is  available,  the  contact  peraon  for 
the  special  group  must  follow  up  by 
completing  FEMA  Form  75-11  to 
provide  information  on  the  number  of 
p>articipants,  meals,  and  special 
requirements.  The  information  is  used 
to  assign  classrooms,  schedule 
equipment,  and  arrange  for  food  service. 
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FEMA  Form  75-10  is  completed  by  the  information  is  used  to  assign  dormitory  Not-for-profit.  Federal  Government  and 

jproups  intact  person  to  provide  rooms.  State.  L^  or  Tribal  GovenmHmt ' 

mformauon  on  the  participants  who              i^^fecfed  Pub/ic:  Individuals  and  Estimated  Total  Annual  Burden 

wUl  be  staying  on  campus.  The  households.  Business  or  other  for-profit.  Hours. 


FEMA  forms 


75-10  .... 
75-11  .... 

Total 


No.ofre- 
xnat 

(A) 


1.100 
100 


1.200 


Frequency  of 
response 


Hourapar 


6iTiinutoa 
12fflinules 


Avg.9minules 


Annual  burden 

hours 

(AxBxC) 


110  hours. 
20  hours. 


130  hours. 


Estimated  Cost.  $3,000 .per  year. 

COMiMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  peraons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ms.  Anderson  for  additional 
information  or  copies  of  the  proposed 
collection  of  information  at  (202)  646- 
2625  or  facsimile  number  (202)  646- 
3524. 

Dated:  October  21. 1996. 

Reginald  Tn^illo, 

Director,  I^rogram  Services  Division, 
Operations  Support  Directorate. 

(FR  Doc  96-28071  Filed  10-31-96;  8:45  am] 
BILUNG  OOOE  Sns-Ol-P 


Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Claims  for  National  Flood 
Insurance  Program. 

Type  of  Information  Collection: 
Extension. 
OMB  Number:  3067-0021. 
Abstract:  The  National  Flood 
Insurance  Program  (NFIP)  authorized  by 
Public  Law  90-448  (1968)  and 
expanded  by  P.L  93-234  (1973) 
provides  low-cost  federally  subsidized 
flood  insurance  for  existing  buildings 
exposed  to  flood  risk.  In  return, 
communities  must  enact  and  administer 
construction  safeguards  to  ensure  that 
new  construction  in  the  flood  plain  will 
be  built  to  eliminate  or  miniTnirp  future 
flood  damage.  In  accordance  with 
Public  Law  93-234,  the  purchase  of 
flood  insurance  is  mandatory  when    ' 
Federal  or  federally-related  financial 
assistance  is  being  provided  for 
acquisition  or  construction  of  buildings 
located,  or  to  be  located,  within  FEMA- 
identified  special  flood  hazard  areas  of 
communities  which  are  participating  in 
the  NFIP.  The  following  forms,  which 
are  included  in  this  collection  of 
information,  are  necessary  for  the 
continued  proper  performance  of  the 
Agency's  functions  related  to 
indemnifying  policyholdere  for  flood 
damages  to  their  properties. 

FEMA  Form  81-40,  Worksheet- 
Contents-Personal  Property,  is  used  by 
the  Insured  to  assess  personal  property 
damage.  Estimated  burden  is  2.5  hoiu^. 

FEMA  Form  81-41,  Worksheet- 
Building,  is  used  by  the  adjuster  to 
determine  the  scope  of  damage  to  a 
building.  Estimated  burden  is  2.5  hours. 

FEMA  Form  81-41A.  Worksheet- 
Building  (Cont'd),  is  a  continuation  of 
form  81-41.  Estimated  burden  is  1  hour. 

FEMA  Form  81-42,  Proof  of  Loss,  is 
used  to  establish  a  settlement  on  the 
amount  the  insured  will  receive. 
Estimated  burden  is  5.6  minutes. 


FEMA  Form  81-43,  Notice  of  Loss,  is 
used  to  gather  loss  information. 
Estimated  burden  is  4  minutes. 

FEMA  Form  81-44,  Statement  as  to 
Full  Cost  of  Repair  or  Replacement  Cost 
Coverage,  Subject  to  the  Terms  and 
Conditions  of  This  Policy,  is  used  by  the 
insured  to  determine  if  the  structure  can 
be  repaired  or  qualify  for  replacement 
cost.  Estimated  burden  is  6-7  minutes. 

FEMA  Form  81-57,  National  Flood 
Insurance  Program  Preliminary  Report, 
is  used  to  identify  the  insured  and  the 
address  of  risk,  ^timated  burden  is  4 
minutes. 

FEMA  Form  81-58,  National  Flood 
Insurance  Program  Final  Report,  is  used 
to  document  and  review  overall 
damages  to  the  property,  and  to  provide 
a  bredcdown  on  claims  information. 
Estimated  burden  is  4  minutes. 

FEMA  Form  81-59.  National  Flood 
Insurance  Program  Narrative  Report,  is 
used  to  write  a  narrative  report  on  the 
loss.  Estimated  burden  is  5-6  minutes. 

FEMA  Form  81-63,  Cause  of  Loss  and 
Subrogation  Report,  is  used  to  identify 
a  potential  subrogation  loss.  Estimated 
burden  is  1  hour. 

A  Mobile  Home  Worksheet  is  used  to 
obtain  data  to  specifically  identify  a 
flood  damaged  mobile  home  and  to 
determine  whether  it  will  be  repaired, 
replaced,  or  salvaged.  The  data  includes 
the  manufactiirer,  year,  size,  model, 
serial  number  of  a  mobile  home,  the 
individual  from  whom  the  mobile  home 
was  purchased,  and  its  rep>air  cost  or 
salvage  value.  Estimated  burden  is  30 
minutes. 

Affected  Public:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit,  Farms,  Federal 
government,  State,  Local  or  Tribal 
Government. 
Number  of  Respondents:  73,437. 
Estimated  Time  per  Respondent:  3.8 
hours  per  claim. 

Estimated  Total  Annual  Burden 
Hours:  279,060. 

Frequency  of  Response.  Claims  are 
filed  and  adjusted  for  each  flooding 
event.  The  frequency  and  number  of 
responses  depend  on  weather  and 
related  flooding  conditions. 
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OOMMnrrS:  interested  p>ereons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
Victoria  Wassmer.  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503  within  30  days  of  the  date  of 
this  notice. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Contact  James  S.P.  Shortley.  Federal 
Insurance  Administration,  at  (202)  64&- 
3418  for  additional  information  on  this 
collection  of  information.  For  copies  of 
the  clearance  package  contact  Muriel  B. 
Anderson.  FEMA  Information 
Collections  Officer.  Federal  Emergency 
Management  Agency.  500  C  Street.  SW. 
Room  311.  Washington,  DC  20472 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 

Dated:  October  21,  1996 
RagiBald  Tratillo. 
Director,  Program  Services  Division. 
Operations  Support  Directorate 
IFR  Doc.  96-28072  Filed  10-31-96;  8:45  am] 
MLiJNO  COM  STIS-SI-r 


(FEMA-1134-OR] 

North  Carolina;  Amandmant  to  Notica 
of  a  Ma)or  CXaaatar  Oaclaration 


(Catalog  of  FedaTBl  Domestic  Assistance  No. 

83.516.  Disaster  Ajsistance) 

L«cy  E.  Sollar. 

ExBcutive  AMtociate  Director.  Besponm  and 

Recovery  Directorate. 

[FR  Doc.  96-28073  Filed  10-31-96;  8:45  am) 

■axMQ  COM  sns-ot-p 


AQENCV:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

summary:  This  notice  amends  the  noticq^ 
of  a  major  disaster  for  the  State  of  North 
Carolina  (FEMA-1134-DR).  dated 
September  6.  1996,  and  related 
determinations. 

EFFECTIVE  DATE:  October  18.  1996. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  6.  1996: 

Chowan  County  for  Individual  AssislancB, 
Public  Assistance  and  Hazard  Mitigation 
(already  dpsi^nated  for  dire(  t  Federal 
assistance) 


[FEIIA-1134-0R] 

Nonfi  Carolina;  Amandmant  to  NotSca 
of  a  Mi^or  Dlaaatar  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  NotlCT^ 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina  (FEMA-1134-DR).  dated 
September  6,  1996.  and  related 
determinations. 

EFFECTIVE  DATE:  October  18. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
an^ected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  6.  1996: 

Davidson  County  for  Individual  Assistance 
(already  designated  for  direct  Federal 
assistance,  Public  Assistance  and  Hazard 
Mitigation) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

(FR  Doc.  96-28074  Filed  10-31-96:  8:45  am) 
Bn.LMO  oooc  ens-oi-i> 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  KAeatlng;  Announcing  an 
Open  Meeting  of  the  Board 

TIME  AND  DATE:  10:00  a.m.  Thursday. 
November  7.  1996. 
PLACE:  Board  Room.  Second  Floor. 
Federal  Housing  Finance  Board,  1777  F 
Street.  NW..  Washington.  DC  20006. 
STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONSiDEREO  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Proposed  Revised  Community 
Support  Regulation 

•  FHLBank  of  Cincinnati  Request  to 
Increase  the  AHP  Award  to  PNC  Bank 


•  FHLBank  of  Cincinnati  Request  to 
IncreeM  the  AHP  Avvaid  to  CSiaiter 
One  Bank 

•  Interim  Final  Rule  Amending  Finance 
Board's  Book  Entry  Regulation,  12 
CFR.  Part  912.  to  Conform  to  Recent 
Department  of  Treasury  Changes 

•  Interim  Final  Rule  Revising  Finance 
Board  Regulation,  12  CFR.  Part  950. 
Financing  Corporation  Operations  to 
Reflect  Recent  Statutory  Changes 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202) 408-2837. 

RiULFair. 

Managing  Director. 

(FR  Doc  96-28326  Filed  10-30-96;  4:17  pm] 

MUJMQOOM  tTM-SV-r 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Maadng 

"FEDERAL  REGISTER"  OTATION  OF 
PREVIOUS  ANNOUNCEMENT:  61  FR  55000. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETINQ:  10:00  a.m.— November  6. 
1996. 

CHANGE  IN  THE  MEETING: 

Addition  of  Item  2  to  the  Closed  Session — 
Port  Restrictions  and  Requirements  in  the 
United  Sutes/Japan  Trade 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking,  Secretary.  (202)  523- 

5725. 

JoMph  C  Polking. 

Secretary. 

(FR  Doc.  96-28249  Filed  10-30-96;  2:10  pm) 

HLUNOOOOC  trsa-oi-M 


FEDERAL  RESERVE  SYSTEM 

Cliange  In  Bank  Control  Notices; 
Acqulaitions  of  Sharae  of  Banks  or     • 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
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or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  15. 1996. 

A.  Federal  Reserve  Bank  of  San 
Frandaco,  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

}.  James  N.  Koury,  La  Habra  Heights, 
California;  to  acquire  an  additional 
1 1.49  percent,  for  a  total  of  24.99 
percent,  of  the  voting  shares  of  Cerritos 
Valley  Bancorp,  Norwalk.  California, 
and  thereby  indirectly  acquire  Cerritos 
Valley  Bank.  Norwalk,  Califomia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  28, 1996. 

Jenniier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-28052  Filed  10-31^96;  8:45  am) 

■H.LMO  CODE  StllMI-P 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  l^ed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compiles  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
pubUc,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 


presentatian  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  bet  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  25. 
1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Vireinia  23261: 

1.  Carolina  Financial  Corporation, 
Charleston.  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  FirstBank  of  Charleston, 
Charleston.  South  Carolina  (in 
organization). 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sunmer.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Magna  Group,  Inc.,  St.  Louis. 
Missouri,  and  HBC  Acquisition  Sub, 
Inc.,  St.  Louis.  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of 
Homeland  Bankshares  Corporation, 
Waterloo,  Iowa,  and  thereby  indirectly 
acquire  Homeland  Bank,  N.A., 
Waterloo.  Iowa;  Homeland  Bank, 
Indianola,  Iowa;  Homeland  Bank, 
Oelwein.  Iowa;  and  Homeland  Bank, 
Monticello.  Iowa. 

In  connection  with  this  application, 
HBC  Acquisition  Sub.  Inc.,  St.  Louis. 
Missouri,  also  has  applied  to  become  a 
bank  holding  company. 

In  connection  with  this  application. 
Magna  Group.  Inc.,  St.  Louis,  Missouri 
also  has  applied  to  acquire  Homeland 
Savings  Bank,  FSB,  Des  Moines,  Iowa, 
and  thereby  engage  in  owning  and 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y;  Homeland  Trust 
Company,  Des  Moines,  Iowa,  and 
thereby  engage  in  jjerforming  fimctions 
and  or  activities  that  may  be  performed 
by  a  trust  company  (including  activities 
of  a  fiduciary,  agency,  or  custodial 
nature),  pursuant  to  §  225.25(b)(3)  of  the 
Board's  Regulation  Y;  and  Homeland 
Student  Loan  Company,  West  Des 
Moines,  Iowa,  and  thereby  engage  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  RMulation  Y. 

C  Ffideral  Reserve  Bank  ofDallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 


1.  Diboll  State  Bancshares,  Inc., 
Diboll,  Texas,  and  Diboll  State 
Bancshares  of  Delaware.  Inc. 
Wilmington,  Delaware;  to  acquire  100 
percent  of  the  voting  shares  of  First 
State  Bank.  Jasper,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  28, 1996. 
JennifBT  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  96-28051  Filed  10-31-96;  8:45  am] 
BNAaM  COOE  •»»«1.F 


Notice  of  Proposals  to  Engage  In 
Parmissibla  NontMnking  Actfvitiaa  or 
to  Acquire  Companies  that  are 
Engaged  in  Pannisslble  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJfdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  vrtll  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Unless  otherwise  acted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  15, 1996. 

A.  Federal  RMenre  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261,  and  Federal 
Rnenre  Bank  of  Atlanta  (Zane  R. 
Kelley.  Vice  President)  104  Marietta 
Street.  N.W.,  Atlanta.  Georgia  30303: 

1.  Barnett  Bank.  Inc.,  Jacksonville, 
Florida;  Crestar  Financial  Corporation, 
Richmond.  Virginia;  First  Union 
Corporation.  Charlotte,  North  Carolina; 
NationsBank  Corporation.  Charlotte. 
North  Carolina;  Southern  National 
Corporation.  Winston-Salem,  North 
Carolina;  Wachovia  Corporation, 
Winston-Salem.  North  Carolina 
(collectively.  Applicants),  to  acquire  or 
retain  control  of  5  percent  or  more  of  the 
voting  shares  of  Southeast  Switch,  hic. 
(SES).  after  its  merger  with  Internet,  Inc. 
(Internet).  SES  ciurently  operates  the 
HONOR  electronic  funds  transfer  (EFT) 
network,  and  Internet  currently  operates 
the  MOST  EFT  network.  The  merged 
company  (Company)  proposes  to 
provide  data  processing  services, 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y,  and  management 
consulting  services  to  depository 
institutions  for  EFT-related  activities, 
pursuant  to  §  225.25(b)(ll)of  the 
Board's  Regulation  Y.  Applicants  state 
that  Company's  data  processing 
activities  will  consist  of  automated 
teller  machine  (ATM),  point  of  sale 
(POS),  point  of  banking,  scrip  and 
gateway  services,  group  purchasing  for 
participants.  ATM  and  POS  terminal 
driving,  card  authorization  services, 
card  production  and  issuance  and 
related  functions,  electronic  benefit 
transfer  services,  automated 
clearinghouse  services  processing, 
electronic  bill  payment,  check 
verification,  proprietary  ATM  services 
for  non- financial  entities,  private 
financial  network  services,  and  card 
fraud  detection  services.  Applicant  have 
prior  authority  to  engage  in  these 
activities. 

Applicants  seek  approval  to  conduct 
the  proposed  activities  throughout  the 
United  States.  Bermuda.  Canada. 
Mexico,  Central  America  and  the 
Caribbean. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  28.  1996. 
Jennifer  ).  Johnaon. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-28050  Filed  10-31-96;  8:43  ami 
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Sunehlne  Meeting  Notice 

vtn  ANO  DATE:  10:00  a.m..  Wadneeday. 
November  6. 1996. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  PropoMls  relating  to  Federal  Rsaerve 

System  benefits. 

2.  Personnel  actions  (appointments. 

promotioos,  assignnMnts.  reaastgnments, 
and  Mlary  actions)  Involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  frcin  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting. 

Dated:  October  30.  1996. 
lennlCar ).  Johnaon, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-28221  Filed  10-30-96;  10:23 
ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


ise  Control  and 


Centers  for  Dli 
Prevention 


Clarification  of  Human 
Immunodeficiency  VIrue  Screening 
Practtcea  for  Organ  Donora 

AQENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services. 
ACTION:  Notice. 

SUMMARY:  In  1994,  the  Centers  for 
Disease  Control  and  Prevention  [CDC] 
published  revised  guidelines  for 
preventing  transmission  of  human 
immunodeficiency  virus  through 
transplantation  of  human  tissue  and 
organs.'  The  guidelines  were  developed 
to  minimize  the  risk  of  HIV 
transmission  to  transplant  recipients 
while  maintaining  the  availability  of 
suitable  donor  organs/tissue.  In 
developing  the  document,  CDC  sought 
assistance  from  public  and  private 
health  professionals,  including  expert 


■  CDC.  Guidelines  for  preventing  transnuMion  of 
human  immunodericiency  vinii  through 
transplantation  of  human  tisaue  and  organs.  MMWB 
1994:43(No.  RK-«). 


consultants  Involved  in  organ/tissue 
transplantation,  to  ensure  that  the 
diverse  circumstances  surrounding 
transplants  were  considered.  Reports 
from  the  organ  prtxnirement  and 
transplantation  community  have 
indicated  that,  in  attempts  to  ensure  the 
highest  level  of  safety,  the  guidelines 
have  been  interpreted  in  a  way  which 
has  further  compromised  the  already 
limited  supply  of  human  organs.  The 
purpose  of  this  notice  is  to  clarify  the 
recommendations  concerning  the  use  of 
organs  from  potential  donors  who  test 
HIV-antibody  negative  but  who  have 
behavioral  risk  factors  for  HIV  infection. 
The  provisions  in  this  notice  apply  only 
to  screening  of  organ  donors;  they  do 
not  apply  to  screening  of  tissue,  blood, 
or  other  donors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  F.  Rogers,  M.D.,  Division  of  HIV/ 
AIDS  Prevention.  CDC.  Mailstop  E-45, 
1600  Clifton  Road..  Atlanta.  GA  30333, 
telephone  404-639-6130. 
SUPPLEMENTARY  INFORMATION:  The 
prevention  of  HIV  transmission  &t>m 
transplantation  of  hvunan  organs  is 
based  primarily  on  two  considerations: 
(a)  careful  screening  of  potential  donors 
for  behaviors  that  place  them  at  high 
risk  of  acquiring  HIV  infection;  and  (b) 
HTV-antibody  testing  of  blood  samples 
obtained  from  the  potential  donor. 
According  to  the  1994  guidelines, 
potential  donors  who  test  HIV-antibody 
negative  but  have  one  or  more 
behavioral  exclusionary  criteria  may  be 
accepted  as  donors  if 

The  risk  to  the  recipient  of  not  performing 
the  transplant  is  deemed  to  be  greater  than 
the  risk  of  HIV  transmission  and  disease  (e.g., 
emergent,  life-threatening  illness  requiring 
transplantation  when  no  other  organs/tissues 
are  available  and  no  other  lifesaving 
therapies  exist).  In  such  a  case,  informed 
consent  regarding  the  possibility  of  HIV 
transmission  should  be  obtained  from  the 
recipient.  > 

CDC  recognizes  the  life-extending 
and  -enhemcing  properties  of  organ 
transplantation.  Therefore,  when  a 
potential  organ  donor  tests  HIV- 
antibody  negative  but  has  behavioral 
risk  factors  for  HIV  infection,  the 
decision  to  accept  an  organ  for 
transplantation  should  be  made  afier 
consideration  of  the  relevant  risk  factors 
for  the  individual  recipient  and  with 
recognition  of  the  very  low  incidence  of 
HIV  transmission  in  such  situations. 
CDC  recognizes  the  need  for  transplant 
centers,  not  organ  procurement 
organizations,  to  deal  with  matters  of 
patient  consent  in  this  setting. 

In  accepting  an  organ  for 
transplantation,  transplant  teams  should 
assess  immediately  the  medical  and 
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social  information  available  from  the 
organ  procurement  organization 
regarding  the  potential  donor.  In  the 
context  of  the  current  organ  shortage, 
transplant  teams  are  encouraged  to 
accept  and  transplant  organs  from 
medically  appropriate  donors  who  test 
HTV-antibody  negative  but  have 
behavioral  risk  criteria  fbr  HIV  infection 
after  the  transplant  teams  have 
discussed  the  risks  and  benefits  with 
potential  recipients  and/or  their 
families.  As  recommended  in  the  1994 
guidelines,  organ  transplant  recipients 
should  be  tested  for  HIV  infection  three 
months  after  their  organ  transplant. 

Dated:  October  23, 1996. 
Qaire  Broome, 

Deputy  Director,  Centers  for  Disease  Control 

and  Prevention  (CDC). 

(FR  Doc  96-28064  Filed  10-31-96;  8:45  am] 
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Food  and  Drug  Admlnlatratlon 
[Doctot  No.  96N-0394] 

Notification  of  Plasma  Product 
Withdrawala  and  Recalla;  Notice  of 
Public  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  the  National 
Heart,  Limg,  and  Blood  Institute  of  the 
National  histitutes  of  Health  (NHLBI), 
and  the  Centers  for  Disease  Control  and 
Prevention  (CDC)  are  sponsoring  a 
meeting  to  discuss  public  notification  of 
withdrawals  and.  recalls  of  plasma- 
derived  products.  The  goals  of  the 
meeting  include:  Informing  the  public 
about  available  notification  resources; 
describing  the  roles  and  responsibilities 
of  public  health  service  agencies, 
manufacturers,  distributors,  and  private 
organizations  in  the  notification 
process;  stimulating  discussion  about 
improving  the  notification  system;  and 
soliciting  public  testimony  regarding 
these  issues. 

DATES:  The  public  meeting  will  be  held 
on  Tuesday,  November  19, 1996.  bom  8 
a.m.  to  5  p.m.  Registration  for  the  public 
meeting  is  required  by  November  12, 
1996.  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  National  Institutes  of  Health, 
Bldg.  10,  Masur  Auditorium,  9000 
Rockville  Pike,  Bethesda,  MD.  Those 
persons  interested  in  attending  this 
meeting  should  fax  their  registration 
information,  including  name,  title,  firm 
name,  address,  telephone,  and  fax 


number,  to  the  information  contact 
person  (below).  Those  persons 
interested  in  presenting  information  at 
the  meeting  should  fax  the  above 
requested  registration  inframation  and  a 
copy  or  summary  of  their  presentation 
to  the  information  contact  person 
(below).  Submit  written  comments  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Driig  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Wilczek,  Office  of  Blood 
Research  and  Review  (HFM-350), 
Center  for  Biologies  Evaluation  and 
Research.  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville.  MD  20852,  301-827-3512, 
FAX  301-827-2843. 
SUPPLEMENTARY  INFORMATION:  Notifying 
users  and  recipients  of  plasma 
derivatives  that  are  classified  as  recalls 
or  market  withdrawals  in  a  timely  and 
meaningful  manner  has  emerged  as  an 
issue  for  FDA  and  the  public  health 
community.  Recently,  questions  have 
been  raised  regarding  how  FDA  and 
manufacturers  reach  these  objectives, 
the  role  of  other  government  agencies  in 
the  notification  process,  who  should  be 
notified,  and  the  role  of  private 
organizations  in  disseminating 
information.  Therefore,  FDA.  NHLBI, 
and  CDC  will  hold  a  pubUc  meeting  to 
allow  interested  persons  to  present  their 
comments  on  these  issues. 
Representatives  frt)m  FDA's  Center  for 
Biologies  Evaluation  and  Research  will 
chair  the  public  meeting. 

The  main  goal  of  this  public  meeting 
is  to  exchange  information  regarding  the 
topics  identified  above.  To  achieve  this 
goal,  interested  members  of  the  pubUc 
including  patient,  industrial,  medical, 
and  regulatory  communities  are  invited 
to  attend  the  meeting.  Public  health 
service  agencies  will  describe  their  roles 
and  resources  available  for  public 
notification  of  market  withdrawals  and 
recalls  of  plasma  derived  products. 
Manufactiuers  and  distributors  are 
requested  to  provide  information 
regarding  their  procedures  and  roles 
regarding  public  notification.  Private 
organizations,  including  volimteer 
groups  and  companies  specializing  in 
information  dissemination,  are 
requested  to  discuss  their  potential 
roles. 

Persons  interested  in  participating  in 
the  public  meeting  are  requested  to 
present  their  positions,  rationales,  and/ 


or  experiences  regarding  the  following 
areas:  (1)  The  nattire  and  scope  of 
notification  regarding  real  or  potential 
adverse  eiqMriences;  (2)  the  timing  of 
information  disseminaticm  regarding 
adverse  experiences;  (3)  the  best  means 
of  disseminating  information:  and  (4) 
the  means  and  level  of  notification  that 
are  needed,  once  a  significant  problem 
is  identified.  Information  presented  at 
this  meeting  will  assist  the  sponsoring 
public  health  agencies  in  assessing  the 
current  mechanisms  and  efficiency  of 
recipient  notification,  and  will  help  to 
determine  what  fut\u«  action  may  be 
appropriate. 

Every  effort  will  be  made  to 
accommodate  each  person  who  wants  to 
present  information  at  the  pubUc 
meeting.  However,  persons  who  want  to 
ensure  their  participation  at  the  meeting 
are  encouraged,  by  the  close  of  business 
on  November  12, 1996,  to  fax  to  the 
contact  person  (address  and  fax  nvimber 
above)  a  written  request  for 
participation  with  the  name,  address, 
phone  number,  fax  number,  affiliation, 
topic  of  presentation,  approximate 
amount  of  time  requested  for  the 
presentation,  and  a  copy  or  summary  of 
their  presentation.  Public  presentations 
will  be  limited  to  5-10  minutes  due  to 
the  time  constraints  of  the  meeting. 

A  schedule  listing  the  persons  making 
presentations  and  all  presentation 
information  submitted  will  be  filed  with 
the  Dockets  Management  Branch 
(address  above),  llie  meeting  schedule 
will  be  mailed  or  faxed  to  each 
presenter  before  the  meeting.  Interested 
persons  attending  the  meeting  who  do 
not  request  an  opportunity  to  make  a 
presentation  will  be  given  an 
opportunity  to  make  oral  presentations 
at  the  conclusion  of  the  meeting  if  time 
permits. 

Transcripts  of  the  public  meeting  may 
be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  1 0 
cents  per  page.  The  transcript  of  the 
public  meeting  and  submitted 
comments  will  be  available  for  public 
examination  at  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  October  28. 1996. 
WiUiam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  96-28049  Filed  10-31-96;  8:45  am] 
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HMNt)  Rmoutcm  and  S«rvlCOT 
Administration 

Program  Announcamant  for  Grant 
Programs  Admintetirod  by  tho 
DIvMon  of  AsaoctatKl.  Oontal  and 
Public  Haaltti  Profaaaiona.  Buraau  of 
Haaitt)  Profaaaiona  for  Flacal  Yaar 
1997 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  eight 
grant  programs  for  fiscal  year  (FY)  1997 
under  the  authority  of  title  VII  of  the 
PubUc  Health  Service  (PHS)  Act.  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 


1992.  Pub.  L.  102-408.  dated  October 
13, 1992.  These  programs  include: 

1.  Grants  for  Interdisciplinary 
Training  for  Health  Care  for  Rural  Areas 
(section  778.  PHS  Act)  Review  criteria 
are  proposed. 

2.  Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Practice  of  Dentistry  (section  749.  PHS 
Act) 

3.  Public  Health  Special  Project 
Grants  (section  762.  PHS  Act)  Review 
criteria  are  proposed. 

4.  Chiropractic  Oemonstration  Project 
Grants  (secUon  782.  PHS  Act) 

5.  Alhed  Health  Grant  Program 
(section  767.  PHS  Act) 


6.  Geriatric  Education  Centers  (GECs) 
(section  777(a).  PHS  Act)  Jlevlew 
criteria  are  proposed. 

7.  Oants  for  the  Health 
Administration  Traineeshlps  and 
Special  Projeqts  Progrdm  (section  771. 
PHS  Act) 

8.  Dental  Public  Health  Specialty 
Training  Grants  (section  763.  PHS  Act) 
Review  criteria  and  the  minimiiin 
percentages  for  "high  rate"  and 
"Significant  hicrease  in  the  Rate"  for 
implementation  of  the  general  statutory 
funding  preference  are  proposed. 

The  table  below  provides  budget 
information  for  the  grant  programs 
administered  by  the  Division  of 
Associated.  Dental  and  Public  Health 
Professions  in  FY  1997. 


Program  tttte 


Interdi8cip«nary  Training  lor  Heaith  Care  tor  RuraJ  Areas  

Residency  Training  and  Advanced  Education  in  the  General 
Practice  of  Dentistry. 

PuWic  Heaith  Special  Projects  

Chiropractic  Demonstration  Projects 

A«ed  Health  Projects  

Geriatric  Education  Centers  

Health  Administration  Traineeshlps  arxl  Special  Projects 
Dental  Pubfc  Heaith  Specialty  Training 


Avaiiatiie  lor 
this  program 


$4,061,000 
$3,720,000 

$3,000,000 
$788,500 
$3,767,000 
$5,778,000 
$1,076,000 
$500,000 


Continuation 
support 


$1,708,276 
$2,178,000 

$500,000 

None 

$1,122,906 

$3,720,000 

None 

None 


Availabtefor 

competing 

awards 


$2,372,473 
$1,542,000 

$2,500.00 

$788,500 

$2,644,095 

$1,863,000 

$1,076,000 

$500,000 


Average  competing  award 

expeoied  and  number  of 

awards 


$175,000  (14  grants). 
$100,000(11  grants). 

$150,000(11  grants). 
$200,000  (3  grants). 
$100,000  (26  grants). 
$145,000  (12  grants). 
$25,000  (40  grants). 
$80,000  (6  grants). 


The  purpose  and  eligibility  for  each  of 
these  programs  are  listed  below  as  well 
as  additional  information  depending  on 
the  individual  program. 

1.  Grants  for  Interdisciplinary  Training 
for  Health  Care  for  Rural  Areas 

Purpose 

Section  778  of  the  Public  Health 
Service  Act,  as  amended,  authorizes  the 
Secretary  to  award  grants  for 
interdisciplinary  training  projects 
designed  to  provide  or  improve  access 
to  health  care  in  rural  areas. 
Specifically,  projects  funded  under  this 
authority  shall  be  designed  to: 

(a)  use  new  and  innovative  methods 
to  train  heaith  care  practitioners  to 
provide  services  in  rural  areas; 

(b)  demonstrate  and  evaluate 
innovative  interdisciplinary  methods 
and  models  designed  to  provide  access 
to  cost-effective  comprehensive  health 
care; 

(c)  deliver  health  care  services  to 
individuals  residing  in  rural  areas; 

(d)  enhance  the  amount  of  relevant 
research  conducted  concerning  health 
care  issues  in  rural  areas;  and 

(e)  increase  the  recruitment  and 
retention  of  health  care  practitioners  in 
rural  areas  and  make  rural  practice  a 
more  attractive  career  choice  for  health 
care  practitioners. 


A  recipient  of  funds  may  use  various 
methods  in  carrying  out  the  projects    • 
described  above.  The  legislation  cites 
the  following  methods  as  examples: 

(a)  the  distribution  of  stipencb  to 
students  of  elimble  applicants: 

(b)  the  estabUshment  of  a  postdoctoral 
fellowship  program; 

(c)  the  training  of  faculty  in  the 
economic  and  logistical  problems 
confronting  rural  health  care  delivery 
systems;  or 

(d)  the  purchase  or  rental  of 
transportation  and  telecommunication 
equipment  where  the  need  for  such 
equipment  due  to  unique  characteristics 
of  the  rural  area  is  demonstrated  by  the 
recipient. 

Eligibility 

To  be  eligible  for  a  Grant  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas,  each  applicant 
must  be  located  in  a  State  and  be: 

1.  a  local  health  department,  or 

2.  a  nonprofit  organization,  or 

3.  a  public  or  nonprofit  college, 
university  or  school  of.  or  program  that 
specializes  in  nursing,  mental  health 
practice,  optometry,  public  health, 
dentistry,  osteopathic  medicine, 
physician  assistants,  pharmacy, 
pediatric  medicine,  allopathic 
medicine,  chiropractic,  or  allied  health 
professions. 


Applicants  eligible  to  obtain  funds 
under  this  grant  program  shall  not 
include  for-profit  entities,  either  directly 
or  through  a  subcontract  or  subgrant. 

Each  application  must  be  jointly 
submitted  by  at  least  two  ehgible 
apphcants.  One  of  the  applicants  must 
be  an  academic  institution.  Each 
application  must  demonstrate  the  need 
and  demand  for  health  care  services, 
knowledge  of  available  resources  and 
the  most  significant  service  and 
educational  gaps  within  its  targeted 
geographic  area.  One  applicant  must  be 
designated  the  principal  organization 
responsible  and  accountable  for  the 
conduct  of  the  proposed  project. 
Support  may  be  requested  for  this  grant 
program  for  a  project  period  of  not  more 
than  three  years. 

Definitions 

1 .  Interdisciplinary  training  means  a 
planned  and  coordinated  program  of 
education  or  training  aimed  at 
preparation  of  functioning  teams  of  two 
or  more  health  care  practitioners  from 
different  health -disciplines  who  will 
coordinate  their  activities  to  provide 
services  to  a  client  or  group  of  clients. 

2.  Rural  means  geographic  areas  that 
are  located  outside  of  standard 
metropolitan  statistical  areas. 

3.  School  of  or  program  that 
"specializes"  in  health  professions 
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education  means  programs  that  provide 
education  in  nursing,  mental  health 
practice,  optometry,  public  health, 
dentistry,  osteopadiy.  physicians 
assistants,  phannacy.  podiatry, 
medicine,  chiropractic,  and  allied 
health  professions  that  leads  to  a 
-  certificate,  baccalaureate  degree  or 
associate  degree  (or  an  equivalent 
degree  of  either)  or  to  a  more  advance 
degree  which  is  accredited  by  a 
recognized  body  or  bodies  approved  for 
such  purposes  by  the  Secretary  of 
Education,  or  which  provides  to  the 
Secretary  satisfactory  assurance  by  such 
accrediting  body  or  bodies  that 
reasonable  progress  is  being  made 
toward  accreditation. 

Statutory  Project  Requirements 

Interdisciplinary  training  projects 
funded  under  section  778  must: 

1.  Assist  individuals  in  academic 
institutions  in  establishing  long-term 
collaborative  relationships  with  health 
care  facilities  and  providers  in  nual 
areas; 

2.  Designate  a  rural  health  care  agency 
or  agencies  for  clinical  treatment  or 
training,  including  hospitals, 
conununity  health  centers,  migrant 
health  centers,  rural  health  clinics, 
conmiunity  mental  health  centers,  long- 
term  care  facilities.  Native  Hawaiian 
health  centers,  or  facilities  operated  by 
the  Indian  Health  Service  or  an  Indian 
tribe  or  tribal  organization  or  Indian 
organization  under  a  contract  with  the 
Indian  Health  Service  under  the  Indian 
Self-determination  Act; 

3.  Not  more  than  10  percent  of  the 
individuals  receiving  training  with 
section  778  funds  shall  be  trained  as 
doctors  of  medicine  or  osteopathic 
medicine;  and 

4.  A  grantee  may  not  use  more  than 
10  percent  of  the  grant  funds  for 
administrative  cost. 

5.  Funds  received  under  this  section 
shall  be  used  to  supplement,  not 
supplant,  amounts  made  available  by 
such  institution  for  activities  of  the  type 
described  in  the  "Purpose." 

Established  Funding  Priority 

The  following  funding  priority  was 
established  in  FY  1993  after  public 
comment  (58  FR  5741,  January  22. 1993) 
and  the  Administration  is  extending  this 
funding  priority  in  FY  1997.  In 
determining  the  order  of  funding  of 
approved  applications  a  priority  will  be 
given  to  applicant  institutions 
(academic)  which  demonstrate  either 
substantial  progress  over  the  last  three 
years  or  a  significant  experience  of  ten 
or  more  years  in  enrolling  and 
graduating  trainees  from  those  minority 


or  low-income  populations  identified  as 
at  risk  of  poor  health  outcomes. 

Proposed  Review  Criteria 

The  substantive  content  of  the  review 
criteria  of  the  program  have  not  changed 
&om  those  previously  published; 
however,  they  have  been  re-worded  to 
make  them  more  understandable.  In 
addition,  a  new  criterion  is  proposed  in 
number  (11)  relating  to  the  evaluation 
procedures  of  the  program. 

Applications  will  be  reviewed  and 
rated  according  to  the  applicant's  ability 
to  meet  the  following: 

(1)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  778  of  the 
act. 

(2)  The  extent  to  which  the  project 
explains  the  need  for  the  project  in  the 
nu-al  area  to  be  served*. 

(3)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
interdisciplinary  training  of  health 
professionals  to  practice  in  the  rural 
area  to  be  addressed  by  the  project; 

(4)  The  degree  to  which  the  applicant 
offers  interdisciplinary  training 
experiences  with  at  least  three 
disciplines  in  nual  health  care  settings 
of  sufficient  length  and  content; 

(5)  The  degree  to  which  the  applicant 
demonstrates  a  commitment  to 
establishing  and  maintaining  long-term 
collaborative  relationships  between 
academic  institutions  and  health  care 
facilities  and  providers  in  rural  areas; 

(6)  The  degree  to  which  the 
effectiveness  of  the  organizational 
arrangements  necessary  to  carry  out  the 
project  have  been  documented  to 
include  the  administrative  and 
organizational  relationships  between 
and  among  the  various  academic 
programs,  health  departments,  and/or 
nonprofit  organizations  and  rural  health 
care  agencies; 

(7)  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  didactic  and 
clinical  curriculum  in  an  effective 
manner  working  with  three  or  more 
health  care  disciplines; 

(8)  The  capability  of  the  proposed 
staff  and  faculty  to  provide  the 
competencies/skills  needed  by  the 
trainees  to  enhance  their  ability  to 
pursue  rural  health  practice  and 
interdisciplinary  care; 

(9)  The  extent  to  which  the  trainee 
recruitment  and  selection  process 
assures  that  qualified  trainees  with 
significant  interest  or  background  in 
rural  health  care  are  involved  in  the 
project; 

(10)  The  extent  to  which  the  budget 
justificatioiv  is  reasonable  and  indicates 
that  institutional  and  conununity 


support  to  the  project  are  provided  to 
the  maximum  extent  possible; 

(11)  The  adequacy  of  the  evaluation 
mechanism  to  measure  the  education 
performance  outcomes  using  primary, 
secondary  and  tertiary  data  for  each 
objective  for  each  grant  year  and  to 
provide  the  basis  for  continual  quality 
improvement  at  the  academic 
institution  and  the  rural  health  faciUty; 
and 

(12)  The  extent  to  which  the  financial 
information  provided  indicates  a  cost- 
effective  utilization  of  grant  funds  and 
indicates  that  the  project  will  continue 
on  a  self-sustaining  basis. 

2.  Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Practice  of  Dentistry 

Purpose  and  Legislative  Authority 

Section  749  of  the  PHS  Act  authorizes 
the  Secretary  to  make  grants  to  any 
public  or  nonprofit  private  school  of 
dentistry  or  accredited  postgraduate 
dental  training  institution  (e.g.. 
hospitals  and  medical  centers): 

(1)  to  plan,  develop,  and  operate  an 
approved  residency  program  in  the 
general  practice  of  dentistry  or  an 
approved  advanced  educational 
program  in  the  general  practice  of 
dentistry; 

(2)  to  provide  financial  assistance  to 
participants  in  such  a  program  who  are 
in  need  of  financial  assistance  and  who 
plan  to  specialize  in  the  practice  of 
general  dentistry;  and 

(3)  to  fund  innovative,  nontraditional 
models  for  the  provision  of  postdoctoral 
General  Dentistry  training. 

Eligibility 

To  be  eligible  for  a  Grant  for 
Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry,  the  applicant  shall: 

(1)  be  a  public  or  nonprofit  private 
school  of  dentistry  or  an  accredited 
postgraduate  dental  training  institution 
(hospital,  medical  center,  or  other 
entity)  and  be  accredited  by  the 
appropriate  accrediting  body,  and 

(2)  be  located  in  any  one  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  RepubUc  of  Palau. 
the  Republic  of  the  Marshall  Islands, 
and  the  Federated  States  of  Micronesia. 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  «t  42  CFR  Part  57,  Subpart 
L.  The  period  of  Federal  support  may 
not  exceed  3  years. 
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Categories  of  Prograw  Support 

There  is  no  funding  preference 
between  residency  training  programs 
and  advanced  educational  programs  in 
general  dentistry.  Grant  support  will  be 
available  for  three  distinct  categories  of 
program  development.  Applications 
must  address  at  least  one  of  these 
categories. 

Category  1:  Proffxun  Initiation 

An  applicant  may  request  support  to 
assist  in  establishing  a  new  program. 
Support  may  be  for  3  years  of  program 
operation,  or  for  up  to  1  year  of  program 
planning  and  development,  followed  by 
2  years  of  program  operation.  An 
applicant  must  show,  at  a  minimum, 
preliminary  provisional  approval  from 
the  Commission  on  Dental 
Accreditation  before  the  initial  grant 
award  date  (grants  will  be  effective  July 
1, 1997).  Before  a  second  year  grant 
award  will  be  made,  the  grantee  must 
show  an  accreditation  classification  of 
Accreditation  Eligible. 

Category  2:  Program  Expansion 

An  applicant  may  request  support  for 
an  existing  program  which  has  full 
approval  accreditation  classification  to 
fund  the  cost  of  a  first-year  enrollment 
increase  in  the  program. 

Category  3:  Program  Improvement 

An  applicant  may  request  support  for 
an  existing  program  which  has 
conditional  approval  or  provisional 
approval  accreditation  to  correct 
deficiencies  or  weaknesses  in  order  to 
gain  full  approval  accreditation  status. 

Support  is  also  available  for  an 
existing  program  which  has  full 
approval  accreditation  for  changes  or 
additions  in  faculty,  curriculum  and/or 
facilities  to  enhance  the  quality  of  the 
program. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  749  of  the 
Act. 

2.  The  degree  to  which  the  proposed 
project  adequately  provides  for  meeting 
the  project  requirements. 

3.  The  administrative  and  managerial 
capability  of  the  appUcant  to  carry  out 
the  proposed  project  in  a  cost-effective 
manner. 

4.  The  extent  to  which  the  objectives 
of  the  program  are  consistent  with  the 
purposes  of  the  grant  progr^  and  the 
extent  to  which  the  evaluation 
methodology  will  eff^ectively  assess  the 
impact  of  the  project. 


5.  The  extent  to  whicih  the  propoeal 
demonstntet  a  need  for  the  project. 

6.  The  extent  to  which  present  or 
potential  problems  are  understood  by 
the  applicant  and  the  extent  to  which 
soludoos  to  these  probleou  have  been 
developed. 

7.  The  extent  to  which  the 
organizational  and  administrative 
relationships  between  institutional  and 
programmatic  components  of  the  project 
enhance  the  achievement  of  project 
objectives. 

8.  The  extent  to  which  the  curriculum 
will  enhance  the  trainee's  ability  to 
become  an  efficient,  effective,  and 
competent  practitioner  of  general 
dentistry. 

9.  The  quaUfications  of  proposed  staff 
and  faculty. 

10.  The  extent  to  which  the  trainee 
recruitment  and  selection  process 
assures  that  highly  qualified  trainees 
with  a  true  interest  in  general  practice 
are  enrolled  in  the  program. 

11.  The  extent  to  which  the  facilities 
and  equipment  used  in  the  training 
program  are  appropriate  to  the  general 
practice  of  dentistn. 

12.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

13.  The  extent  to  which  the  budget 
justification  is  reasonable  and  indicates 
that  institutional  support  to  the  project 
is  provided  to  the  maximum  extent 
possible. 

14.  The  degree  to  which  the  proposed 
project  proposes  to  attract,  maintain  and 
graduate  minority  and  disadvantaged 
students. 

Program  Requirements 

The  Program  Requirements  referenced 
in  Review  Criterion  Number  2,  above, 
are  published  in  42  CFR  Ch.I.  §  57.1105. 
They  are  hsted  below. 

A.  The  project  staff  must  plan, 
develop,  and/or  operate  an  approved 
residency  or  advanced  educational 
program  in  the  general  practice  of 
dentistry; 

B.  Each  project  must  have  at  least  two 
participants  enrolled  in  the  training 
program; 

C.  If  the  training  site  provides  medical 
care,  then  the  medical  and  dental  care 
of  patients  must  be  coordinated; 

D.  If  a  primary  care  medical  residency 
program  is  conducted  by  the  applicant, 
then  joint  training  experiences  must  be 
provided.  For  purposes  of  this 
paragraph,  primary  care  means  internal 
medicine,  family  medicine,  or 
pediatrics; 

E.  Each  participant  who  receives 
stipend  support  must  sign  a  statement  of 
intent  to  work  in  the  practice  of  general 
dentistry;  and 


F.  The  training  program,  the 
performance  of  each  participant,  and  the 
quality  of  patient  care  must  be 
evaluated. 

Statutory  General  Preference 

As  provided  in  Section  791(a)  of  the 
PHS  Act,  preference  will  be  given  to  any 
qualified  appUcant  that — 

(A)  has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
mediceUy  underserved  communities;  or 

(B)  during  the  2-ye8r  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 

This  preference  will  only  be  appUed 
to  appUcations  that  rank  above  the  20th 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 

"High  rate"  is  denned  as  a  minirnnTTi 
of  25  (Mrcent  of  graduates  in  academic 
yeare  1993-94, 1994-95,  and  1995-96 
who  spend  at  least  50  percent  of  their 
work  time  in  clinical  practice  in  the 
specified  settings.  Graduates  who  are 
providing  care  in  a  medically 
imderserved  conununity  as  a  part  of  a 
fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  yeara 
1994-95  and  1995-96,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimntn  of 
50  percent  and  that  not  less  than  IS 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Additional  information  concerning 
the  implementation  of  this  prefisrence 
has  been  published  in  the  Federal 
Register  at  59  FR  15741.  dated  April  4. 
1994. 

Information  Requirements  Provision 

Under  section  791(b)  of  the  Act,  the 
Secretary  may  make  an  award  under  the 
Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Practice  of  Dentistry  program  only  if  the 
applicant  for  the  award  submits  to  the 
Secretary  the  following  information: 

1 .  A  description  of  rotations  of 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  or 
clinical  training  programs  of  residents, 
that  have  the  principal  focus  of 
providing  health  care  to  medically 
underserved  conununities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  commiuiities. 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds  or 
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from  medically  imderserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  sudi  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  fit>m  such  programs. 

4.  If  applicable,  the  nimiber  of  recent 
graduates  who  have  chosen  careen  in 
primary  health  care. 

5.  The  niunber  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  tide. 

3.  Public  Health  Special  Project  Grants 

Purpose 

Section  762  of  the  PHS  Act,  as 
amended,  authorizes  the  Secretary  to 
award  grants  to  accredited  schools  of 
public  health  to  plan,  develop, 
demonstrate,  operate  and  evaluate 
projects  that  further  goals  estabUshed  by 
the  Secretary. 

As  requested  by  section  762(e)  of  the 
Act,  the  Secretary  established  the 
following  four  goals  for  projects  as  set 
forth  in  the  1994  Report  to  Congress  on 
Evaluation  of  Special  Projects  in  Public 
Health  Program: 

•  Linkages.  Establishing  and 
strengthening  community-academic 
partnerships,  including  linkages  writh 
State  and  local  health  agencies: 
commimity-based  organizations;  health 
care  facilities,  including  managed  care 
organizations;  industry;  schools;  and 
other  education  and  training  programs. 

•  Education.  Developing  strategies  to 
make  public  health  education  more 
relevant  to  practice  and  more  available 
to  employed  public  health  practitioners. 

•  Recruitment.  Improving  methods  to 
recruit  minority  and  disadvantaged 
individuals  into  careers  in  public 
health. 

•  Access  and  Quality.  Improving 
access  and  quaUty  in  health  care  for 
vulnerable  populations  and  the  public 
at  large. 

Copies  of  the  Report  to  Congress  are 
available  by  contacting  the  PubUc 
Health  and  Dental  Education  Branch, 
Division  of  Associated,  Dental  and 
Public  Health  Professions,  BHPr/HRSA, 
5600  Fishers  Lane,  Room  8G-09, 
Rockville,  MD  20857;  telephone:  301/ 
443-6896;  fax:  301/443-1164. 

hi  fiscal  year  1997,  HRSA  is  soliciting 
applications  that  carry  out  the  Program's 
purpose  and  goals  in  the  following 
areas: 

•  Expand  the  number  of  community- 
academic  linkages  with  State  and  local 


public  health  agencies,  community- 
based  oiganizations.  health  care 
facilities,  including  managed  care 
organizations,  industry,  and  local 
educational  institutions  for  the  purpose 
of  developing  on-site  educational 
experiences  for  public  health  students 
and  distance-based  continuing 
education  programs  for  employed 
pubUc  health  personnel. 

•  Expand  the  number  of  public  health 
students  and  faculty  who  participate  in 
collaborative  projects  that  foster  creative 
partnering  with  community-based 
organizations  to  address  pressing 
community  health  needs. 

•  Establish  partnerships  with 
managed  care  organizations  to  provide 
public  health  faculty,  students,  and 
practitioners  with  the  knowledge  base 
and  practical  skills  experience  to  apply 
community  and  population-based 
health  assessment  to  the  needs  of 
managed  and  integrated  systems  of  care. 

•  Promote  curriculum  development, 
field  placements,  and  collaborative 
projects  with  community  organizations, 
public  health  agencies,  schools,  the 
aging  network,  and  other  entities  in 
such  areas  as  domestic  violence 
prevention,  interdisciplinary  team 
training,  communication  and 
interpersonal  skills,  cultural  diversity, 
and  partnerships  with  other  health 
professions  schools  and  programs  to 
increase  their  public  health  and 
population-based  science  content. 

•  Develop  recruitment  and  retention 
strategies  to  increase  the  number  of 
minority  and  disadvantaged  individuals 
enrolled  in  and  completing  degree  and 
continuing  education  programs  in 
public  health. 

Eligibility 

To  be  eligible  for  a  Public  Health 
Special  Project  Grant,  the  applicant 
shall  be  a  school  of  public  health  that 
has  been  accredited  by  the  Council  on 
Education  for  Public  Health  pursuant  to 
sections  799(1)  (A)  and  (E)  of  the  PHS 
Act,  and  shall  be  located  in  a  State  as 
defined  in  section  799(9)  of  the  Act. 
Applicants  must  assure  that  students  of 
the  school  will,  through  participation  in 
the  project  for  which  the  award  is  made, 
receive  training  in  the  activities  carried 
out  by  the  project. 

Period  of  Support 

The  period  of  Federal  support  for  a 
new  project  may  not  exceed  three  years. 
A  competing  continuation  application 
may  be  submitted  for  2  additional  years 
of  support  for  the  same  project, 
extending  the  total  project  period  to  5 
years.  Competing  continuation 
applications  may  request  support  for 
ongoing  activities,  for  new  or  expanded 


activities,  or  for  both  ongoing  and  new 
or  expanded  activities. 

Proposed  Review  Criteria 

The  followring  criteria  for  review  of 
applications  are  proposed  for  public 
comment: 

•  Proposal  addresses  the  purposes  of 
the  Public  Health  Special  Projects  Ckant 
Program  and  is  supported  by  a  well- 
documented  rationale; 

•  Objectives  are  consistent  with  the 
rationale,  measurable,  and  achievable 
within  the  project  period; 

■  Methodology  is  consistent  with  the 
c^jectives  and  explained  in  appropriate 
detail; 

•  Evaluation  is  linked  to  the 
objectives  and  addresses  outcomes; 

•  Administrative  and  management 
capability  required  to  carry  out  the 
project  is  documented; 

•  Budget  justification  is  complete, 
appropriate,  cost-effective,  and  justified; 
and 

•  Plan  for  institutionaUzing  project 
outcomes  is  specific  and  realistic. 

Statutory  Preference 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

As  prescribed  by  section  762(b)  of  the 
Act,  preference  in  funding  will  be  given 
to  qualified  applicants  that  agree  the 
project  for  which  the  award  is  made 
will:  (1)  establish  or  strengthen  field 
placements  for  students  in  public  or 
nonprofit  private  health  agencies  or 
organizations;  and  (2)  involve  faculty 
members  and  students  in  collaborative 
projects  to  enhance  public  health 
services  to  medically  underserved 
communities. 

4.  Chiropractic  Demonstration  Project 
Grants 

Purpose 

Section  782  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
award  grants  to  carry  out  demonstration 
projects  in  which  chiropractors  and 
physicians  collaborate  to  identify  and 
provide  effective  treatment  for  spinal 
and  lower-back  conditions.  The  period 
of  support  is  three  years. 

Eligibility 

To  be  eUgible  for  a  Chiropractic 
Demonstration  Project,  the  applicant 
shall  be: 

1.  a  public  or  private  nonprofit 
school,  college  or  University  of 
Chiropractic;  and 

2.  enter  into  a  formal  agreement  as 
necessary  to  ensure  that  a  school  of 
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alloptathic  or  osteopathic  medlcdne  will 
collaborate  in  the  project. 

Project  Requirements 

S{>ecific  project  requirements 
published  in  the  Federal  Register  at  59 
FR  44995.  dated  August  31,  1094  will  be 
used  for  FY  1997: 

1.  The  project  must  address  the 
identification  and  treatment  of  spinal 
and/or  lower-back  conditions. 

2.  The  project  must  be  founded  on 
collaborative  efforts  between  the 
school(s)  of  chiropractic  and  schooUs)  of 
allopathic  or  osteopathic  medicine. 

3.  Each  project  must  include  a  strong 
research  protocol  which  will  result  in  a 
significant  expansion  of  docixmented 
research  in  the  area  addressed  and 
which  is  suitable  for  publication  in 
refereed  health  professions  journals, 
including  research  oriented 
publications. 

4.  The  project  must  include  an 
explicit  strategy  for  case-finding  and  a 
strategy  for  malcing  direct  comparisons 
to  other  forms  of  treatment.  The  results 
must  be  generalizable  to  patients  cared 
for  in  clinical  practices  addressing 
spinal  and/or  lower-back  conditions. 

5.  Whenever  feasible,  minorities  and 
women  should  be  included  in  study 
populations  so  that  research  findings 
can  be  of  benefit  to  all  persons  at  risk 
of  the  disease,  disorder,  or  condition 
under  study. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  for  FY  1997  the 
following  criteria  published  in  the 
Federal  Register  at  59  FR  44995,  dated 
August  31.  1994: 

1  The  strength  of  the  rationale  for  the 
project; 

2.  The  quality  and  clarity  of  the 
objectives  to  be  achieved  in  relation  to 
the  stated  statutory  purposes  of  the 
program  and  the  potential  of  the  project 
for  meeting  them; 

3.  The  strength  of  the  applicant's 
institutional  background  in  chiropractic 
training  and  research; 

4.  The  competency  of  all  faculty,  both 
chiropractic  and  allopathic  or 
osteopathic  medicine,  to  be  involved  in 
the  project,  including  past  experience  in 
chiropractic  and/or  chiropractic 
research  and  allopathic  or  osteopathic 
research; 

5.  The  proposed  methodology  to  be 
used  in  carrying  out  the  goals  and 
objectives  of  the  project,  including  those 
pertaining  to  research  and  its  outcomes; 

6  The  appropriateness  of  timehnes  to 
be  used  in  achieving  the  project's  goals 
and  objectives; 

7.  The  strength  of  the  proposed 
evaluation  methodology  to  be  used  in 


evaluating  the  accompliahmenta  of  the 
project,  including  tboae  pertinent  to 
research; 

8.  The  strength  of  the  evidence  of  the 
applicant  institution's  commitment, 
including  letters  of  support,  to  carrying 
out  the  project  successfully  and  the 
institutiooal  commitment  of  the 
allopathic  or  osteopathic  school  of 
medicine  collaborating  in  the  project; 

9.  The  suitability  and  availability  of 
all  proposed  facilities  and  resources  to 
be  used  in  carrying  out  the  project; 

10.  The  appropriateness  of  the 
proposed  budget  and  fiscal  plan  for 
carrying  out  the  project  and  the 
administrative  and  management 
capability  of  the  applicant  to  implement 
the  project  in  a  cost-effective  manner; 
and 

11.  The  documentation,  terms,  and 
specificity  of  a  formal  agreement  with  a 
school  of  allopathic  or  osteopathic 
medicine  for  its  collaboration  in 
carrying  out  the  goals,  objectives,  and 
evaluation  of  the  project. 

The  peer  review  group  which  reviews 
applications  for  this  program  will 
include  no  fewer  than  two,  and  no  more 
than  three  chiropractors. 

5.  Allied  Health  Grant  Program 

Section  767  authorizes  the  Secretary 
to  award  grants  to  ehgible  entities  to 
assist  such  entities  in  meeting  the  costs 
associated  with  expanding  or 
establishing  programs  that  will  increase 
the  number  of  individuals  trained  in 
allied  health  professions.  Projects  will 
address  expansion  of  enrollments, 
community-based  interdisciphnary 
training,  health  promotion  and  disease 
prevention,  partnerships,  and 
innovative  approaches  to  the  training  of 
allied  health  personnel  and  the  delivery 
of  alUed  health  services.  The  period  of 
support  is  three  years. 

Programs  funded  under  this  section 
may  include — 

(1)  those  that  expand  enrollments  in 
allied  health  professions  with  the 
greatest  shortages  or  whose  services  are 
most  needed  by  the  elderly; 

(2)  those  that  provide  rapid  transition 
training  programs  in  allied  health  fields 
to  individuals  who  have  baccalaureate 
degrees  in  health-related  sciences; 

(3)  those  that  establish  community- 
based  allied  health  training  programs 
that  link  academic  centers  to  rural 
clinical  settings; 

(4)  those  that  provide  career 
advancement  training  for  practicing 
allied  health  professionals; 

(5)  those  that  expand  or  establish 
clinical  training  sites  for  allied  health 
professionals  in  medically  underserved 
or  nu^l  communities  in  order  to 


increase  the  nimibu'  of  individuals 
trained; 

(6)  those  that  develop  curriculum  that 
will  emphasize  knowledge  and  practice 
in  the  areas  of  prevention  and  health 
promotion,  geriatrics,  long-term  care, 
home  health  and  hospice  care,  and 
ethics; 

(7)  those  that  expand  or  establish 
interdisciplinary  training  programs  that 
promote  the  effectiveness  of  allied    . 
health  practitioners  in  geriatric 
assessment  and  the  rehabiUtation  of  the 
elderly; 

(8)  those  that  expand  or  establish 
demonstration  centers  to  emphasize 
iimovative  models  to  Unk  allied  health 
clinical  practice,  education,  and 
research. 

Eligibility 

"Eligible  entity"  for  the  purpose  of 
this  grant  program  means: 

(1)  public  or  private  nonprofit 
schools,  universities,  or  other 
educational  entities  that  provide  for 
education  and  training  in  the  allied 
health  professions;  or 

(2)  other  public  or  nonprofit  private 
entities  capable,  as  determined  by  the 
Secretary,  of  carrying  out  the  purpose  of 
the  Allied  Health  Project  Grants 
Program  as  described  in  the  application; 
and 

(3)  be  located  in  the  several  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa  and  the  Republic  of 
Palau,  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

Funding  Preference 

The  statutory  preferences  identified  in 
Sections  767fb)(2)  and  791(a)  of  the 
Pubhc  Health  Service  Act  are  set  forth 
below.  Applicants  who  meet  one  or 
more  of  the  following  criteria  will 
receive  funding  preference.  Greater 
priority  will  be  given  to  applicants  who 
qualify  in  two  or  three  preference 
categories. 

(A)  expand  and  maintain  first-year 
enrollment  by  not  less  than  10  percent 
over  enrollments  in  base  year  1992;  or 

(B)  demonstrate  that  not  less  than  20 
percent  of  the  graduates  of  such  training 
programs  during  the  preceding  2-year 
period  are  working  (at  least  50%  of 
worktime  in  cUnical  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities). 
Graduate  who  are  providing  care  in  a 
medically  underserved  community  as  a 
part  of  a  fellowship  or  other  educational 
experience  can  be  counted;  or 
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(Q  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  gradtiates 
in  such  settings.  "Significant  increase  in 
the  rate"  means  that,  between  academic 
years  1994-05  and  1995-96,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  Tninitniim  of 
50  percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

New  Program  Funding  Preference 

Implementation  specifics  for  new 
programs  was  published  in  the  Federal 
Register  at  59  FR  15742,  dated  April  4, 
1994.  A  new  program  is  defined  as  any 
program  which  has  graduated  less  than 
three  classes.  A  new  program  will 
qualify  for  the  above  funding 
preferences  if  four  or  more  of  the 
following  criteria  are  met: 

1.  The  mission  statement  of  the 
program  identifies  a  specific  purpose  of 
preparing  health  professionals  to  serve 
imderserved  populations. 

2.  The  curriculimi  includes  ccmtent 
which  will  help  to  prepare  practitioners 
to  serve  underserveid  populations. 

3.  Substantial  clinical  training 
experience  is  required  in  medically 
imderserved  communities. 

4.  A  T"inirniiTn  of  20  percent  of  the 
faculty  spend  at  least  50  percent  of  their 
time  providing/supervising  care  in 
medically  imderserved  communities. 

5.  The  entire  program  or  a  substantial 
portion  of  the  program  is  physically 
located  in  a  medi^ly  imderserved 
community. 

6.  Student  assistance,  which  is  linked 
to  service  in  medically  underserved 
communities  following  graduation,  is 
available  to  the  students  in  the  program. 

7.  The  program  provides  a  placement 
mechanism  for  placing  graduates  in 
medically  underserved  communities. 

Review  Criteria 

The  review  criteria,  stated  below, 
which  were  established  in  FY  1990  (55 
FR  12424,  dated  April  3, 1990)  after 
public  comment,  will  renudn 
imchanged  in  FY  1997. 

1.  The  extent  to  which  the  proposed 
project  meets  the  legislative  purpose; 

2.  The  background  and  rationale  for 
the  proposed  project; 

3.  The  extent  to  which  the  project 
contains  clearly  stated  realistic  and 
achievable  objectives; 

4.  The  extent  to  which  the  project 
contains  a  methodology  whicji  is 
integrated  and  compatible  with  project 
objectives,  including  collaborative 
arrangements  and  feasible  workplans; 


5.  The  evaluation  plans  and 
procedures  for  program  and  trainees,  if 
involved; 

6.  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project, 
including  institutional  infrastructure 
and  resources; 

7.  The  extent  to  which  the  budget 
justification  is  complete,  cost-efiiective 
and  includes  cost-sharing,  when 
applicable;  and 

8.  Whether  there  is  an  institutional 
plan  and  commitment  for  self- 
sufficiency  when  Federal  support  ends. 

Information  Requirements  Provision 

Under  section  791(b)  of  the  Act,  the 
Secretary  may  make  an  award  under  the 
Allied  Health  Project  Grants  only  if  the 
applicant  for  the  award  submits  to  the 
Secretary  the  following  information: 

1.  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  imderserved 
communities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  sudi  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  schools  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  tide. 

6.  Grants  for  Geriatric  Education 
Centers 

Section  777(a)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
make  grants  to  support  the  development 
of  collaborative  arrangements  involving 
several  health  professions  schools  and 
health  care  facilities.  These 
arrangements,  called  Geriatric 
Education  Centers  (GECs),  fiacilitate 
training  of  health  professional  faculty, 
students,  and  practitionere  in  the 
diagnosis,  treatment,  and  prevention  of 
disease,  disability,  and  other  health 
problems  of  the  aged.  Health 


professionals  include  allopathic 
physicians,  osteopathic  physicians, 
dentists,  optometrists,  podiatrists, 
pharmacists,  nurses,  nurse  practitioners, 
phsrsidan  assistants,  chiropractors, 
rlinirwl  psychologists,  health 
administratore,  and  allied  health 
professionals. 

Projects  supported  under  these  grants 
must  offer  training  involving  four  or 
more  health  professions,  one  of  which 
must  be  allopathic  or  osteopathic 
medicine.  Projects  must  address  one  or 
more  of  the  statutory  purposes  Usted 
below: 

(a)  improve  the  training  of  health 
professionals  in  geriatrics; 

(b)  develop  and  disseminate  curricula 
relating  to  the  treatment  of  the  health 
problems  of  elderly  individuals; 

(c)  expand  and  strengthen  instruction 
in  methods  of  such  treatment; 

(d)  support  the  training  and  retraining 
of  faculty  to  provide  such  instruction; 

(e)  support  continuing  education  of 
health  professionals  and  allied  health 
professionals  who  provide  such 
treatment;  and 

(f)  establish  new  affiliations  with 
nursing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centere,  and  senior  centers  in  order  to 
provide  students  with  clinical  training 
in  geriatric  medicine. 

Recommendations  to  assist  GECs  in 
developing  programmatic  objectives  are 
set  forth  in  the  HRSA's  publication 
entitied  A  National  Agenda  for  Geriatric 
Education:  White  Papers.  Copies  of  the 
White  Papers  and  the  GEC  excerpts  from 
it  are  available  by  contacting  the 
Interdisciplinary,  Geriatrics  and  Allied 
Health  Branch,  Division  of  Associated, 
Dental  and  Public  Health  Professions, 
BHPr/HRSA,  5600  Fishers  Lane,  Room 
8-103,  Rockville,  MD  20857;  telephone: 
301/443-6887;  fax:  301/443-1164. 

Eligibility 

Grants  may  be  made  to  accredited 
health  professions  schools  as  defined  by 
section  799(1),  or  programs  for  the 
training  of  physician  assistants  as 
defined  by  section  799(3),  or  schools  of 
allied  health  as  defined  in  section 
799(4),  or  schools  of  nureing  as  defined 
by  section  853(2). 

Applicants  must  be  located  in  the 
United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Republic  of  Palau,  the  Republic  of  the 
Marshall  Islands,  or  the  Federated  States 
of  Micronesia.  The  initial  period  of 
Federal  supp>ort  should  not  exceed  3 
years.  Projects  may  recompete  for  an 
additional  3  years. 
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Proposed  Review  Criteria 

The  following  review  criteria  are 
proposed  for  FY  1997: 

(1)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  reqturements; 

(2)  The  extent  to  which  the  rationale 
and  specific  objectives  of  the  project  are 
based  upon  a  needs  assessment  of  the 
status  of  geriatrics  training  in  the 
institutions  to  be  assisted  and/or  the 
geographic  area  to  be  served: 

(3)  llie  ability  of  the  project  to 
achieve  the  project  objectives  within  the 
proposed  geographic  area; 

(4)  The  adequacy  of  educational 
facilities  and  clinical  training  settings  to 
accomplish  objectives; 

(5)  The  adequacy  of  organizational 
arrangements  involving  professional 
schools  and  other  organizations 
necessary  to  carry  out  the  project; 

(6)  The  adequacy  of  the  qualifications 
and  experience  in  geriatrics  of  the 
project  director,  staff  and  faculty: 

(7)  The  administrative  and  managerial 
ability  of  the  applicant  to  carry  out  the 
proposed  project  in  a  cost-efliective 
manner,  and; 

(8)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

(9)  If  applicable,  the  extent  to  which 
there  is  evidence  that  the  institutions 
jointly  have  planned  and  jointly  will 
conduct  the  proposed  consortia 
activities. 

(10)  The  potential  of  the  project  to 
recruit  and/or  retain  minority  faculty 
members  and  trainees  for  participation 
in  long  term  and/or  short  term  training 
experiences. 

(11)  The  adequacy  of  the  evaluation 
mechanisms  to  measure  the  education 
performance  outcomes  of  each  objective 
at  primary  (aggregated  outcome  data) 
and  secondary  (results  that  can  be 
attributed  to  the  program's  efforts) 
levels. 

(12)  The  degree  to  which  the 
proposed  project  objectives  relate  to 
recommendations  firom  the  HRSA's 
publication  of  the  White  Papers. 

7.  Grants  for  the  Health  Administration 
Traineeshipa  and  Special  Projects 


Puqyose 

Section  771  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to: 

(1)  award  grants  which  provide 
traineeships  for  students  enrolled  in  an 
accredited  program  of  health 
administration,  hospital  administration, 
or  health  policy  analysis  and  planning 
programs;  and 

(2)  assist  programs  of  health 
administration  in  the  development  or 
improvement  of  programs  to  prepare 


students  for  employment  mth  public  or 
nonprofit  private  entities. 

The  period  of  Federal  support  is  for 
three  years. 

This  program  is  governed  by 
regulations  at  42  CFR  part  58,  siibpart  D 
to  the  extent  to  which  these  regulations 
are  not  inconsistent  with  the  amended 
statute. 

Eligibility 

Eligible  applicants  are  public  or 
nonprofit  private  educational  entities, 
including  graduate  schools  of  social 
work  but  excluding  accredited  schools 
of  public  health,  offering  a  graduate 

Erogram  in  health  administration, 
ospital  administration,  or  health  policy 
aiulysis  and  planning  accredited  by  the 
Accrediting  Commission  on  Education 
in  Health  Services  Administration. 
Applicants  must  assiire  that,  in 
providing  traineeships.  priority  will  be 
given  to  students  who  demonstrate  a 
commitment  to  employment  with  public 
or  nonprofit  private  entitles  in  health 
administration  and  management. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1 .  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost- 
effective  manner: 

2.  The  adequacy  of  the  staff  and 
faculty: 

3.  Ine  adequacy  of  institutional 
resources  available  to  conduct  graduate 
level  education,  to  include  the  adeqiiacy 
of  teaching  facilities; 

4.  The  adequacy  of  recruitment  and 
placement  assistance  for  students  in 
accord  with  the  legislative  purpose  and 
intent;  and 

5.  The  extent  to  which  the  application 
justifies  the  need  for  traineeships  and 
the  rationale,  objectives,  methodology, 
and  evaluation  of  special  project  grants. 

Statutory  Funding  Preference 

Preference  will  be  given  to  qualified 
applicants  meeting  the  following 
conditions: 

1.  Not  less  than  25  p>ercent  of  the 
graduates  of  the  applicant  are  engaged 
in  full-time  practice  setting  in 
medically  underserved  communities; 

2.  The  applicant  recruits  and  admits 
students  from  medically  underserved 
communities; 

3.  For  the  purpose  of  training 
students,  the  applicant  has  established 
relationships  with  public  and  nonprofit 
providers  of  health  care  in  the 
community  involved:  and 

4.  In  training  students,  the  applicant 
emphasizes  employment  with  public  or 
nonprofit  private  entities. 


The  term  "medically  underserved 
community  is  defined  in  the  Federal 
Regialar  at  58  FR  9570  dated  February 
22.  1993. 

This  preference  will  only  be  applied 
to  applications  that  rank  above  the  20th 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 

8.  Dental  Public  Health  Specialty 
Training  Grants  Pnrpose  and 
LagialatiTe  Anthority 

Section  763  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
make  grants  to  schools  of  public  health 
and  dentistry  to  meet  the  costs  of 
projects  to: 

(1)  plan  and  develop  new  residency 
training  programs  and  to  maintain  or 
improve  existing  residency  training 
programs  in  dental  public  health;  and 

(2)  provide  financial  assistance  to 
residency  trainees  enrolled  in  such 
programs. 


Eligibility 

To  be  eligible  for  a  Dental  Public 
Health  Specialty  Training  Grant,  the 
applicant  must: 

(1)  Be  a  public  or  nonprofit  private 
school  of  dentistry  or  public  health  and 
be  accredited  by  the  appropriate 
accrediting  body, 

(2)  Be  located  in  any  one  of  the 
several  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Republic  of  Palau, 
the  Republic  of  the  Marshall  Islands, 
and  the  Federated  States  of  Micronesia. 

(3)  Evidence  that  it  has,  or  will  have 
available,  full-time  faculty  members 
with  training  and  experience  in  the  field 
of  dental  public  health  and  support 
from  faculty  members  trained  in  public 
health  and  other  relevant  specialties  and 
disciplines;  and 

(4)  Have  a  program  accredited  by  the 
American  Dental  Association 
Commission  on  Dental  Accreditation. 

Support  may  be  requested  for  this 
grant  program  for  a  project  period  of  not 
more  than  three  years. 

Program  Priorities  for  Fiscal  Year  1997 

Applicants  are  encouraged  to  address 
one  or  more  of  the  program  priorities 
within  their  proposals: 

Education.  Developing  strategies  to 
make  dental  public  health  education 
more  relevant  to  practice  and  more 
available  to  dental  public  health 
practitioners.  Particularly,  expanding 
opportiinities  for  the  specialty 
education  of  working  dentists  with  a 
master's  in  pubUc  health  (MPH)  or 
equivalent  degrees  through 
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nontraditional  or  innovative 
approaches. 

Linkages.  Establishing  and 
strengthening  community-academic 
partnerships,  including  linkages  with 
State  and  local  health  departments; 
community-based  organizations; 
managed  care  organizations;  industry; 
schools;  and  other  education  and 
training  programs. 

Access  and  Quality.  Improving  access 
and  quality  in  health  care,  particularly 
oral  health  care,  for  vulnerable 
populations  and  the  public  at  large. 

Proposed  Review  Criteria 

The  following  review  criteria  are 
proposed  for  Dental  Public  Health 
Specialty  Training  Grants. 

Applications  will  be  reviewed  and 
rated  according  to  the  applicant's  ability 
to  meet  the  following: 

1.  The  proposal  addresses  the 
legislative  intent  of  the  program  and  is 
supported  by  a  well-documented 
rationale. 

2.  The  proposal  is  responsive  to  the 
program  priorities. 

3.  Objectives  are  consistent  with  the 
rationale,  measiirable.  and  achievable 
within  the  project  period. 

4.  Methodology  is  consistent  with  the 
objectives  and  explained  in  appropriate 
detail. 

5.  Evaluation  is  linked  to  the 
objectives  and  addresses  project 
outcomes. 

6.  The  applicant  demonstrates  the 
administrative  and  managerial 
capability  to  carry  out  the  proposed 
project. 

7.  The  proposed  budget  is  complete, 
appropriate,  cost-effective,  and  clearly 
justified. 

8.  The  plan  for  institutionalizing  the 
project  is  specific  and  realistic. 

Statutory  Preference 

As  provided  in  Section  791(a)  of  the 
PHS  Act,  preference  will  be  given  to  any 
qualified  applicant  that — 

(A)  has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(B)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award  . 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 

Minimum  Percentages  for  "High  Rate" 
and  "Significant  Increase  in  the  Rate" 

"High  rate"  is  defined  as  a  minimum 
of  20  percent  of  graduates  in  academic 
years  1993-94. 1994-95,  and  1995-96 
who  spend  at  least  50  percent  of  their 
work  time  in  clinical  practice  in  the 
specified  settings.  Graduates  who  are 


providing  care  in  a  medically 
underserved  commimity  as  a  part  of  a 
fellowship  or  other  educational 
experience  can  be  coimted. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1994-95  and  1995-96,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  ]}ercent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Applicants  which  usually  graduate 
fewer  than  four  trainees  per  academic 
year  or  which  are  less  than  three  years 
old  will  qualify  for  the  funding 
preference  if  they  meet  four  or  more  of 
the  following  criteria: 

1 .  The  mission  statement  of  the 
program  identifies  a  specific  purpose  of 
preparing  health  professionals  to  serve 
underserved  populations. 

2.  "Hie  curriculimi  includes  content 
which  will  help  to  prepare  practitioners 
to  serve  underserved  populations. 

3.  Substantial  clinical  training 
experience  is  reqiiired  in  medically 
underserved  communities. 

4.  A  minimum  of  20  percent  of  the 
faculty  spend  at  least  50  percent  of  their 
time  providing/supervising  care  in 
medically  imderserved  communities. 

5.  The  entire  program  or  a  substantial 
portion  of  the  program  is  physically 
located  in  a  medically  underserved 
community. 

6.  Student  assistance,  which  is  linked 
to  service  in  medically  imderserved 
communities  following  graduation,  is 
available  to  the  students  in  the  program. 

7.  The  program  provides  a  placement 
mechanism  for  deploying  graduates  to 
medically  underserved  communities. 

This  preference  will  only  be  applied 
to  applications  that  rank  above  the  20th 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 

Statutory  Information  Requirement 

Under  Section  791(b)  of  the  PHS  Act. 
the  Secretary  may  make  a  grant  only  if 
the  applicant  for  the  award  meets  the 
"information  requirement"  of  the  grant 
through  the  submission  of  the  following 
regarding  the  applicant's  program; 

1.  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  commimities. 

3.  With  respect  to  individuals  who  are 
frttm  disadvantaged  backgrounds  or 


from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  sudi  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  nimiber  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  nimiber  of  recent  graduates 
w^ose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

Interested  individuals  are  invited  to 
comment  on  the  proposed  review 
criteria  for  Ckants  for  Interdisciplinary 
Training  for  Health  Care  for  Ruiral  Areas, 
Public  Health  Special  Project  Grants, 
Grants  for  Geriatric  Education  Centers, 
and  Dental  Public  Health  Specialty 
Training  Grants.  Also,  individuals  are 
invited  to  comment  on  the  proposed 
minimum  percentages  for  "hi^  rate" 
and  "Significant  Increase  in  the  Rate" 
for  implementation  of  the  general 
statutory  funding  preference  for  the 
Dental  Public  Health  Specialty  Training 
Program. 

Tne  conunent  period  is  30  days.  All 
comments  received  on  or  before 
December  2, 1996  will  be  considered 
before  the  final  review  criteria  are 
established. 

Written  comments  should  be 
addressed  to:  Neil  Sampson,  Director, 
Division  of  Associated,  Dental  and 
Public  Health  Professions,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  8-101,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

All  conunents  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated, 
Dental  and  Public  Health  Professions, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Application  Availability 

Application  materials  are  available  on 
the  World  Wide  Web  at  address:  "http:/ 
/www.hrsa.dhhs.gov/bhpr/grants.html". 
In  Fiscal  Year  1997,  the  Bureau  of 
Health  Professions  (BHPr)  will  use 
Adobe  Acrobat  to  publish  the  grants 
documents  on  the  Web  page.  In  order  to 
download,  view  and  print  these  grants 
docuiments.  you  will  need  a  copy  of 
Adobe  Acrobat  Reader.  This  can  be 
obtained  without  charge  from  the 
Internet  by  going  to  the  Adobe  Web  pwge 
("http://www.adobe.com")  and 
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downloading  the  version  of  the  Adobe 
Acrobat  Reader  which  is  appropriate  for 
your  operating  system,  i.e.,  Windo%vs. 
Unix,  Macintosh,  etc.  A  set  of  more 
detailed  instructions  on  how  to 
download  and  use  the  Adobe  Acrobat 
Reader  can  be  found  on  the  BHPr  Grants 
Web  page  under  "Notes  on  this  WWW 
Page. 

If  additional  programmatic 
information  is  needed,  please  contact 
the  Division  of  Associated,  Dental  and 
Public  Health  Professions,  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration,  Porklawn 
Building,  Room  8-101.  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Questions  regarding  grants  policy  and 
business  managemen^  issues  should  be 
directed  to  the  Grants  Management 
Branch  in  Room  8G-26  at  the  above 
address.  Please  refer  to  Table  1  for 
specific  BHPr  contact  names  and  phone 
numbers. 

For  applicants  who  are  unable  to 
access  application  materials 
electronically,  a  hard  copy  will  be 
provided  by  contacting  the  HRSA 


Grants  Application  Canter.  The  Center 
may  be  contacted  by:  Telephone 
Niunber  1-888-300-HRSA:  FAX 
Number  301-309-0679;  Email  Address: 
HRSA.GACMx.netcom.com. 

Completed  applications  should  be 
returned  to:  Grants  Management  OfBcer 
(CFDA#),  HRSA  Grants  AppUcation 
Center.  40  West  Gude  Drive.  Suite  100. 
Rockville.  Maryland  20850. 

AppUcation  Forms 

The  standard  application  form  PHS 
398  (revised  5/95),  Competing  Training 
Grant  Application  and  General 
Instructions,  will  be  used  for  the 
Chiropractic  Demonstration  Project 
program.  This  form  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act.  The  OMB  Clearance  Nuunber  is 
0925-0001. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
will  be  used  for  all  other  programs 
announced  in  this  notice.  This  form  has 
been  approved  by  the  Office  of 

Table  1 


Management  and  Budget  under  the 
Paperworii  Reduction  Act.  The  CH^ 
Clearance  Number  is  0915-0060. 

Deadline  Dates 

The  deadline  dates  for  receipt  of 
applications  for  each  of  these  grant 
programs  are  shown  in  Table  1. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (AppUcants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercid  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant.  In  addition,  applications 
which  exceed  the  page  limitation  and/ 
or  do  not  follow  format  instructions  will 
not  be  accepted  for  processing  and  will 
be  returned  to  the  applicant. 


PHS  title  VII  section  numbef/prooram  titte/CFDA 
numtter 


778 — Heattti  Care  for  Rural  Areas.  Interdlaciplt- 
nary  Training  Grants— 93.192. 

749— Residency  Training  and  Advanced  Edu- 
cation in  the  General  Practice  of  Dentistry — 
93.897. 

762— PubSc  Health  Special  Projects— 93.188  

782— Chiropractic  Demonstration  Project  Grants 
767— Allied  Health  Grant  Program— 93.191  


Grants  management  contact/phone  number/ 

Email  address 

FAX;  (301)443-6343 


777(a)— Geriatric    Education   Centers   (GECs)— 

93.969. 
771 — Health    Administration    Traineeships    and 

Special  Projects— 93.962. 

763— Dental    Public    Health    Specialty   Training 
Grants— 93.117. 


Brenda  Selser.  (301) 

bse(ser@>hrsa.dhhs.gov. 

Brenda  Selser,  (301) 

bseiser@hrsa.dhhs.gov. 

Wilma  Johnson,  (301) 

wjohnson^hrs&dhhs.gov. 
Brenda  Seiser,  (301) 

bselser@hrsa.dhhs.gov. 
Wilma  Johnson,  (301) 

wiohnson@hrsadhhs.gov. 
Wilma  Johnson,  (301) 

wjohnson@hrsadhhs.gov. 
Wilma         Johnson,  (301) 

w)ohraon@hrsa  dhhs.gov. 

Brenda  Selser.  (301) 

bselser@hrsa.dhhs.gov. 


443-6960, 
443-6960, 

443-6880. 
443-6960, 
443-6880, 
443-6880, 
44^-6880. 

443-6960. 


Programmatic  contact/ 

phone  number 
FAX:  (301)  443-1164 


Judy  Amdt.  (301)  44*- 

6867. 
Kathy  Hayes.  (301) 

443-6896  OR  (301) 

443-4832. 
Anne  Kahl.  (301)  443- 

6896. 
Shannon  Mulroney. 

(301)443-6765. 
Norman  Clarlc.  (301) 

443-1346. 
Susan  Klein.  (301 )  443- 

6889. 
Stuart  Bernstein.  (301) 

443-6896.  OR  (301) 

443-3231. 
Kathy  Hayes.  (301) 

443-6896  OR  (301) 

443-4832. 


Deadline  date 

for  competing 

applications 


12/18/96 
12/16/96 

1/06/97 
2/10/97 

12/23/96 
1/27/97 

12/13/96 

12/13/96 


National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Docvunehts,  Government  Printing 
Office.  Washington.  DC.  20402-9325 
(Telephone  202-783-3238). 


Academic  and  Community  Partnerships 

As  part  of  its  cross-cutting  program 
priorities.  HRSA  will  be  targeting  its 
efforts  to  strengthening  linkages 
between  U.S.  Public  Health  Service 
education  programs  and  programs 
which  provide  primary  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and  to 
promote  the  non-use  of  all  tobacco 


products  and  Public  Law  103-227,  the 
Pro-Children  Act  of  1994,  prohibits 
smoking  in  certain  facilities  that  receive 
Federal  funds  in  which  education, 
library,  day  care,  heath  care,  and  early 
childhood  development  services  are 
provided  to  children. 

These  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  Tbese  programs  are  also 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 
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Dated:  October  29. 1996. 
Giro  V.  Sunaya, 
Administrator. 

(PR  Doc.  96-28112  Filed  10-31-96;  8:45  am] 
BN^MQ  COM  4ia»-16-P 


National  Instttutas  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  Advisory  Committee  to  the 
Director.  National  Cancer  Institute, 
Working  Group  on  Developmental 
Diagnostics  November  5-6. 1996  in 
Conference  Room  D.  Natcher  Building. 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda.  Maryland. 

This  meeting  will  be  open  to  the 
public  on  November  5, 1996  from  8:30 
a.m.  to  approximately  5  p.m..  during 
which  presentations  will  be  made  on 
existing  clinical  specimen  resources  and 
issues  related  to  the  use  of  these 
resources  for  basic  and  clinical  cancer 
research. 

The  meeting  will  be  closed  to  the 
public  on  November  6. 1996  from  9  a.m. 
to  approximately  11  a.m.  for  discussion 
of  confidential  issues  relating  to  the 
discussion  and  evaluation  of  issues 
pertaining  to  programmatic  areas  and/or 
NCI  Personnel.  These  discussions  will 
reveal  confidential  personal  information 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators 
and  similar  matters,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  and  prematiire  disclosure  of 
recommendations  which  would  inhibit 
the  final  outcome  and  subsequent 
implementation  of  recommendations. 

Information  pertaining  to  the  meeting 
may  be  obtained  from  Ms.  Susan  J. 
Waldrop,  Executive  Secretary, 
Developmental  Diagnostics  Working 
Group,  National  Cancer  Institute,  Office 
of  Science  Policy,  Building  31,  Room 
3A11,  31  Center  Drive,  MSC  2440, 
Bethesda,  MD  20892  (301)  496-1458. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Individuals  who  plan 
to  attend  and  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations 
should  contact  Ms.  Waldrop  in  advance 
of  the  meeting. 

Dated:  October  28, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
|FR  Doc.  96-28261  Filed  10-30-96;  2;25  pm) 
BILUNQ  CODE  4140-01-M 


Natlonallnstltute  of  Child  HeaNh  and 
Human  Development;  Notice  of  Cloaed 
Meetinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.,  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 
Name  of  SEP:  Population  Index. 
Date:  October  31, 1996. 
Time:  1:00  p.m.-adjouminent 
(Teleconference) . 

Place:  6100  Executive  Boulevard,  6100 
Building— Room  5E01.  Rockville.  Maryland 
20892. 

Contact  Person:  Dr.  Hameed  Khan, 
Scientific  Review  Administrator,  NflCHD, 
6100  Executive  Boulevard,  6100  Building- 
Room  5E01.  Rockville.  Maryland  20892. 
Telephone:  (301)  496-1696. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Cortical  Granule  Envelope. 
Date:  November  4, 1996. 
Time:  1:00  p.m.-«djoumment 
(Teleconference). 

Place:  6100  Executive  Boulevard.  6100 
Building— Room  5E01.  Rockville.  Maryland 
20892. 

Contact  Person:  Dr.  Hameed  Khan, 
Scientific  Review  Administrator.  NICHD, 
6100  Executive  Boulevard,  6100  Building — 
Room  5E01,  Rockville,  Maryland  20892, 
Telephone:  (301)  496-1696. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  of 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  193.846,  Project  Grants  in 
National  Institute  of  Child  Health  and 
Human  Development),  National  Institutes  of 
Health.  HHS) 

Dated:  October  29, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[PR  Doc.  96-28259  Filed  10-30-96;  2:25  pm] 

BILLING  CODE  414(M>1-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 


of  Research  (kants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  nngw  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  8, 1996. 

Time:  IKX)  p.m. 

I^ace:  NIH,  Rockledge  2,  Room  4202, 
Telephone  Conference. 

Contact  Person:  Dr.  Eugene  Zimmennan. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4202,  Bethesda, 
Maryland  20892,  (301)  435-1220. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
and  funding  cycle. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  Novemtter  20.  1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  5146, 
Telephone  Conference. 

Contact  Person:  Dr.  Ramesh  Nayalt. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5146.  Bethesda. 
Maryland  20892,  (301)  435-1026. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  25, 1996. 

rime;  2:00  p.m. 

Place:  NIH,  Rocldedge  2,  Room  5172. 
Telephone  Conference. 

Contact  Person:  Dr.  Leonard  Jakubczak, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5172,  Bethesda. 
Maryland  20892,  (301)  435-1247. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  2. 1996. 

Time:  11:30  a.m. 

Place:  NIH.  Rockledge  2.  Room  4214. 
Telephone  Conference. 

Contact  Person:  Dr.  Dan  McDonald. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4214,  Bethesda, 
Maryland  20892,  (301)  435-1215. 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  December  18. 1995. 

Time:  8:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Houston  Baker. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5208,  Bethesda. 
Maryland  20892,  (301)  435-1175. 

The  meetings  will  be  closed  in 
accordance  vdth  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/ or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
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93.396.  93.837-03.844.  93.846-93.878. 
93.892.  93.893.  National  Institutas  of  Health. 
HHS) 

Datad:  October  23. 1996. 
Paula  N.  Hayee. 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc  96-28041  Filed  10-31-96:  8:45  am] 

MLUNQ  coot  414a>«1-M 


Division  of  neeearcii  Qrants;  Nottoe  of 
Closed  IMeeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2)  notice 
is  hereby  given  of  the  follo%ving  Division 
of  Research  Grants  Si}ecial  Emphasis 
Panel  (SEP)  meeting: 

Purpose/ Agenda-.lo review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences.  ' 

Date:  November  7. 1996. 

Time:  3:30  p.m. 

IHace:  NIH.  Rockiedge  2.  Room  4128 
(Telephone  Conference). 

Contact  Perton:  Dr.  Anshiunali  Chaudhari, 
Scientific  Review  Administrator,  8701 
Rockiedge  Drive.  Room  4128.  Belhesda. 
Maryland  20892.  (301)  435-1210. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
seoets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosura 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 


(Catalog  of  Padenl  Domestic  Asaistanoe 
Program  Noa.  93.306.  93.333,  93.337.  03.393- 
93.396.  93.837-03.644.  93.846-93.878, 
93.802.  93.893.  National  Instihitss  of  Health. 
HHS) 

Dated:  CXrtober  28. 1996. 
Paula  N.  Hayas, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  96-28260  Filed  1O-30-96:  2:25  pm] 
MLUNQ  OOOf  4t4»«-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DoefcM  Na  FR-407S-II-03] 

Announcement  of  Funding  Avvarde  tor 
Public  Housino  DemollHon,  Site 
RevitBllzatton.  and  Replacement 
Housing  Grants  (HOPE  VI);  Fiscal  Ysar 
1906 

AQENCY:  0£Bce  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Announcement  of  funding 
awards. 


SUMMARY:  According  to  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  docimient 
notifies  the  public  of  the  funding  award 
for  HOPE  VI  Fiscal  Year  (FY)  1996.  The 
purpose  of  this  document  is  to 
announce  the  name  and  address  of  the 
grantee  and  the  amount  of  the  award. 
FOR  FURTHER  MFORMATKM  COHTACT: 
Milan  Ozdinec,  Director,  Office  of 
Urban  Revitalization,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street.  SW,  Room  4144,  Washington, 
DC  20410;  telephone  (202)  401-8812 
(this  is  not  a  toll  free  number).  Hearing- 
or  speech-impaired  individuals  may 


access  this  number  by  calling  the 
Federal  Information  Relay  Servioe  at  1- 
800-877-TDDY.  which  is  a  toU-free 
nimiber. 

SUPPlfMENTARY  INFORMATION: 

The  funding  made  available  imder  the 
HOPE  VI  program  is  provided  by  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L. 
104-134;  approved  April  26, 1996). 

This  notice  announces  the  awardees 
of  approximately  $460  miUion  in 
funding  for  the  HOPE  VI  program  for 
demolition,  the  capital  costs  of 
reconstruction,  rehabilitation  and  other 
physical  improvements,  the  provision  of 
replacement  bousing,  management 
improvements,  resident  self-sufficiency 
programs,  and  tenant-based  assistance. 

The  FY  1996  awards  announced  in 
this  Notice  were  selected  for  funding 
consistent  with  the  provisions  in  the 
Notice  of  Funding  Availability 
pubUshed  in  the  Federal  Regiater  on 
July  22,  1976  (61  FR  38024). 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  HOPE  VI 
Program  is  14.864. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989),  the 
Department  is  hereby  pubUshing  the 
names,  addresses,  and  amounts  of  those 
awards  as  shown  in  Appendix  A. 

Dated:  October  23. 1996. 

Christopher  Homig, 

Deputy  Assistant  Secretary  for  Public  Housing 
Investments. 

Appendix  A— Fiscal  Year  1096  HOPE 
VI  Awards 


Name  and  address 


Ms.  Mary  Louise  Battisti,  Executive  Director.  The  Housing  Authority  of  the  City  of  Spartanburg,  P.O.  Box  2828,  Spartanburg. 

SO  29304^2828  

Mr.  Ronnie  A.  Ferguson,  Executive  Director.  Jacksonville  Housing  Authority.  1300  Braaii Sbiaei  Jaciii^ 
Ms.  Karen  Thoreson.  Executive  Director.  City  of  Tucson  Public  Housing  Authority,  P.O.  Box  27210,  Tucson,  AZ  85726-7210 
Mrs.  An*ea  Duncan.  Executive  Dtrectof.  Housing  Authority  ol  LouisviHe,  420  South  Eighth  Street.  Louisville.  KY  40203 
Mr.  Eugene  Jones.  Executive  Director.  Housing  Aultwrity  of  Kansas  City.  Missouri,  712  Broadway,  Kansas  City  MO  64106 
Mr.  Hamson  Shannon.  Jr..  President/CEO.  Housing  Authority  of  the  City  of  Chariotte.  1301  South  Boulevard.  Chartotte.  NC 
28203 

Mr.  Michael  Kelly.  Executive  Director.  Housing  Authority  of  New  Orteans.  918  Carondiet  Sfreet.  New  Oriea^  

Ms^^Claire  E.  Freeman.  Chief  Executive  Officer,  Cuyahoga  Metropolitan  Housing  Authority.  1441  West  25th  Street.  Cleveland. 

OH  44113-3101  

Mr.  Stanley  A.  Lowe,  Executive  Director, 

2068  

Mr.  Robert  C.  Roseoberg.  Court  Appointed  Receiver.  Chester  Housing  Authority.  P.O.  Box  3iM.  Chester,  PA  19013 

Mr.  Daniel  P   Henson  III.  Executive  Director.  Housing  Authority  of  Baltimore  City.  417  East  Fayette  Street,  Baltimore,  MD 

21202   


Amount 


Pittsburgh  Housing  Authority.  200  Ross  Street.  8th  Floor,  PittiburghrpA  15219^ 


Executive  Director.  Housing  Authority  of  the  City  of  Atlanta,  739  West  Peachiree  Street  NE.At- 


Ms.  Rerwe  Lewis  Glover. 

lanta.  GA  30365  

**'  c1!^!!!!^  ^  Murphy.  Jr.,  Executive  Director.  Hdyoto  Housing  Authority.  475  Maple  Strert.  Hoiycie.  MA  oVoic^^^^^^ 

Lament.  Actng  Director  of  Finance.  City  and  County  of  San  Francisco  Housing  Authority.  440  Turt<  Street. 


Mr.  Frederick  C 
San  Francisco, 

Mr.  John  l^etson 
5601   


CA  94102 

Jr..  Deputy  Executive  Director. 


Chicago  Housing  Authority.  626  West  Jackson  Blvd..  Chicago.  IL  60661- 


$14,620,369 
21.552,000 
14,600,000 
20,000,000 
13.000.000 

24.501.684 
25.000.000 

29.733.334 

34,732,764 
15,789,414 

22.500.000 

29.720,520 
15.000.000 

20,360,000 

67,918.550 
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Name  and  address 

Mr  Paul  Graziano,  Executive  Director.  New  York  City  Housing  Authority.  250  Broadway,  New  York,  NY  10007  

Mr  J  Alan  Jones,  Executtve  Director,  Housing  Authority  of  the  City  of  Wilmington,  P.O.  Box  899,  Wilmington,  NC  28402 

Mr.  Cart  R.  Greene.  Executive  Director,  Detroit  Housing  Commisskxi,  2211  Orteans,  Detroit.  Ml  48207  ». 

Mr.  Jack  Quinn.  Executive  Director.  Housing  Authority  of  the  City  of  Puebto,  1414  North  Santa  Fe  Avenue,  Puebto,  CO 

81003  

Mr  Audtey  Evans.  Executive  Director.  Housing  Authority  of  the  City  of  Tampa,  Florida.  1514  Unkxi  Street.  Tampa.  FL  33607 
Mrs  Doris  M.  Chiles,  Executive  Director,  Housing  Authority  of  the  City  of  Columbia.  207  Park  Street.  Cokjmbia.  MO  65203  ... 

Mr  Rfchaid  W.  Collins.  Executive  Director.  Housing  Authority  of  Savannah.  P.O.  Box  1179,  Savannah,  GA  31402 

Mr.  Ravi  Yalamanchi,  Executive  Director,  Saginaw  Housing  Commisston.  2811  Davenport  Avenue,  Box  A,  Saginaw,  Ml 

48602    

Mr  Jerome  Ryans,  Executive  Director,  Memphis  Housing  Authority,  700  Adams  Avenue,  Memphis.  TN  38105  

Ms  Sharon  West.  Executive  Director,  Buftak)  Municipal  Housing  Authority,  300  Perry  Street.  Bufteto,  NY  14204  

Mr  Apokxito  Ftores.  Pfesident  and  CEO.  The  San  Antorao  Housing  Authority,  818  South  Ftores,  San  Antonio,  TX  78204 

Ms  Janice  WasNngton.  Executive  Director,  SL  Louis  Housing  Authority,  4100  Undefl  Boulevard,  SL  Louis.  MO  63108 

Mr.  Tonwiy  L  Brooks,  Executive  Director,  Ocala  Housing  Authority.  P.O.  Box  2468.  Ocala.  FL  3447&-2468 •""••"—-• 

Mr.  Davkl  Gilmore,  Receiver,  District  of  Columbia  Housing  Authority.  1 133  North  Capitol  Street  NE,  Washington.  DC  20002- 

Mr  Harry  Thomas,  Executive  6i^^  Authority,  120  Sixth  Avenue  North,  Seattle.  WA  9810^-5003 

Ms.  Cheryl  Lovell.  Interim  Executive  Director.  Housing  Authority  of  East  SL  Louis,  700  r»kxth  20th  Street,  East  SL  Louis.  IL 

eoofV^ ,,,, • • ■'•* 

Mr.  Bryan  ^idet»)n,Ex«JutiveWte^  of  the  City  of  New  Haven,  360  Orange  Street.  New  Haven.  CT 

/\ec-4  <  ^  ^^^^ 

Mr  Harold  LurasiExeaJti^wbii^^  of  the  City  of  Newaric,  57  Sussex  Avenue.  Newartt,  NJ  07103-3992 

Mr.  Felix  Raymond.  Executive  Director.  Housing  Authority  of  the  City  of  Paterson,  60  Van  Houten  Street,  Peterson,  NJ 

07505—1998 *• *• ' ' 

Mr  John  D  Wardiavi,  Executive  Director,  Hartford  Housing  Authority.  475  Ralbush  Avenue.  Hartford,  CT  06106-3728  

Mr.  Wayne  W.  Morris,  Executive  Director,  Housing  Authority  of  the  City  of  Tacoma,  902  South  L  Street  Taconrw.  WA  98405 


Amount 


20,000.000 
11.620,655 
34J224,160 

109360 

873.000 

168;200 

2.336.140 

1.413,200 
4.542.867 
6.304,000 
840,726 
675,000 
1,642,957 

1,995,000 
788.570 

1.000,000 

1.380.000 
9,010.400 

2,047,000 
5,025,000 
1,757,940 


(FR  Doc.  96-28063  Filed  10-31-96;  8:45  am] 

BILUNOOOOE  4210-3S-P 

[Docket  No.  PR-4124-N-1Q] 

Federal  Property  SuitaMe  as  Facilities 
to  Assist  ttte  Homeless 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
ACTION;  Notice. 

summary:  This  Notice  identifies 
imutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  pubUshing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  underutilized 


buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville.  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 


application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  Part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
pubUcation  in  the  Federal  Register,  the 
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landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identiGed  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Mi.  Bob  Swieconek,  Army  Corps  of 
Engineers,  Civilian  Facilities,  Pulaski 
Building,  Room  4224,  20  Massachusetts 
Avenue,  NW.,  Washington,  DC  20315- 
1000;  (202)  761-1753;  Navy:  Mr.  John  J. 
Kane,  Deputy  Division  Director, 
[Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  Code  241  A.  200  Stovall 
Street.  Alexandria.  VA  22332-2300; 
(703)  325-0474:  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Commissioner,  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Streets, 
NW.,  Washington,  DC  20405;  (202)  501- 
0052;  Interior:  Ms.  Lola  D.  Knight, 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Mai!  Stop  5512-MIB. 
Washington,  DC  20240;  (202)  208-4080; 
Transportation:  Mr.  Crawford  F.  Grigg, 
Director,  Space  Management.  SVC-140. 
Transportation  Administrative  Service 
Center.  Department  of  Transportation, 
400  7th  Street.  SW..  Room  2310. 
Washington.  DC  20590;  (202)  366-4246; 
(These  are  not  toll-free  numbers). 

Dated:  October  25.  1996. 

Jacquia  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Progrun 
Federal  Register  Report  for  11/01^6 

Suitable/Available  Properties 

Buildings  Iby  State) 

Idaho 

Bldg.  177 

Albeni  Falls  Dam 

Vista  Area  Co:  Bonner  ID 

Landholding  Agency:  COE 

Property  Number:  319630004 

Status:  Excess 

Comment:  1400  sq.  ft.,  wood  frame,  concrete 

slab,  presence  of  lead  based  paint,  off-site 

use  only. 

North  Carolina 

Grove  Arcade  Fed.  Bldg. 

37  Battery  Park  Ave. 

Asheville  Co:  Buncombe  NC  28802- 

Landholding  Agency:  GSA 

Property  Number:  549630018 

Status:  Excess 

Comment:  169340  sq.  ft.,  concrete,  most 

recent  use — oRlce,  historic  preservation 

convenants 
GSA  Number:  4-G-NC-710. 
Oklahoma 

Water  Treatment  Plant 

Belle  Starr.  Eufaula  Lake 

Eufaula  Co:  Mcintosh  OK  74432-  Building  408-B 


Landholding  Agency:  COE 

Property  Number.  319630001 

Status:  Excess 

Comment:  ie'xl6'.  metal,  off-site  use  only. 

Water  Treatment  Plant 

Gentry  Qeek.  Eufaula  Lake 

Eufaula  Co:  Mcintosh  OK  74432- 

Landholding  Agency:  COE 

Property  Number:  319630002 

Status:  Excess 

Conunent:  12'  x  16'.  metal,  off-site  use  only. 

Land  (by  State) 

Guam 

Unimproved  Umd 

Rt.  2A 

Agat.  GU 

Landholding  Agency:  GSA 

Property  Number:  549630019 

Status:  Excess 

Comment:  44.37  acres 

GSA  Number:  9-N-GU-420D. 

Massachusetts 

Estate  of  S.  Newburg 

Lois  and  Ellen  Street 

Haverhill  Co:  Essex  MA  01830- 

Landholding  Agency:  GSA 

Property  Number:  549630017 

Status:  Excess 

Conunent:  land — 36,425  sq.  ft. — two 

noncontiguous  parcels,  heavily  wooded 
GSA  Number:  l-G-MA-793 

Pennsylvania 

Land — Tioga-Hammond  Lakes 

Mansfield  Co:  Tioga  PA  16933- 

Location:  2  miles  northeast  of  Mansfield  on 

State  Route  58044 
Landholding  Agency:  GSA 
Property  Number:  319120001 
Status:  Excess 
Conunent:  approximately  10.82  acres,  steep 

terrain,  flowage  easement 
GSA  Number  4-D-PA-0699G. 

SuitableAJnavallable  Propertias 

Buildings  (by  State) 

Alaska 

Nome  Marineway  &  Warehouse 

Belmont  Point 

Nome  AK  99762- 

Landholding  Agency:  COE 

Property  Number:  319630005 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  needs  major  rehab, 

floodplain.  most  recent  use— office  w/ 

living  space. 

Land  (by  State) 

North  Dakota 

Lot  18.  0.08  acre 

Garrison  Creek 

Garrison  Dam/Lake  Sakakawea  Co.:  McLean 

ND 
Landholding  Agency:  COE 
Property  Number:  319630003 
Status:  Unutilized 
Comment:  0.08  acre  of  land,  floodplain,  most 

recent  use — cottage  site. 

Unsuitable  Propertias 

Buildings  (by  State) 
Alaska 


USOG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  Is.  Bor.  AK  9g61»- 
Landholding  Agency:  DOT 
Property  Number  879640001 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material:  Secured  Area. 

California 

Building  5-30 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640011 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Building  305 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventiva  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640012 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Building  616 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640013 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Building  617 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640014 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Building  618 

Naval  Air  Weapons  Station 

Oxnard  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number  779640015 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Connecticut 

Former  Housatonic  Valley 

NPS  Tract  286-28 

New  Milford  Co:  Litchfield  CT  06776- 

Landholding  Agency:  Interior 

Property  Number  619640004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Florida 

Cape  St.  George  Lighthouse  Co:  Franklin  FL 

32328- 
Landholding  Agency:  DOT 
Property  Number  879640002 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Hawaii 

Building  S3 

Naval  Magazine  Lualualei 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number  779640005 

Status:  Underutilized 

Reason:  Extensive  deterioration. 

Building  28 

Ford  Island  Housing 

Pearl  Harbor  Co:  Honolulu  HI  96818- 

Landholding  Agency:  Navy 

Property  Number  779640006 

Statiu:  Unutilized 
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Reason:  Extensive  deterioration. 

Building  29 

Ford  Island  Housing 

Pearl  Harbor  Co:  Honolulu  HI  96818- 

Landholding  Agency:  Navy 

Property  Number,  779640007 

Status:  Unutilized 

Reason:  Extensive  deterioratioa. 

Building  31 

Ford  Island  Housing 

Pearl  Harbor  Co:  Honolulu  HI  96818- 

Landholding  Agency:  Navy 

Property  Number  779640008 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Building  32 

Ford  Island  Housing 

Pearl  Harbor  Co:  Honolulu  HI  96818- 

Landholding  Agency:  Navy 

Property  Number  779640009 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Building  90 

Ford  Island  Housing 

Pearl  Harbor  Co:  Honolulu  HI  96818- 

Landholding  Agency:  Navy 

Property  Number  779640010 

Statiu:  Unutilized 

Reason:  Extensive  deterioration. 

Maine 

Former  Pullen  Cabin 

NPS  Tract  106-29 

Monson/Elliottsville  Co:  Piscataquis  ME 

04464- 
Landholding  Agency:  Interior 
Property  Number  619640001 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Former  Mudge  Cabin 
NPS  Tract  106-28 
Monson/Elliottsville  Co:  Piscataquis  ME 

04464- 
Landholding  Agency:  Interior 
Property  Number  619640002 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Former  Great  Northern  Paper 
NPS  Tract  103-01 

Millinocket  Co:  Piscataquis  ME  04462- 
Landholding  Agency:  Interior 
Property  Number  619640003 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Michigan 

FOG  Signal  Building 

St.  Martuu  Island  Co:  Delta  MI  49829- 

Landholding  Agency:  GSA 

Property  Number  549640001 

Status:  Unutilized 

Reason:  Other 

Comment:  Inaccessible. 

GSA  Number  l-U-MI-760. 

Crisp  Point  Light  Station 

McMillan  Township  Co:  Luce  MI 

Landholding  Agency:  GSA 

Property  Number  549640002 

Sutus:  Unutilized 

Reason:  Extensive  deterioration. 

GSA  Number  1-U-MI-541A. 

North  Carolina 

Dwelling  1 

USOG  Coinjock  Housing 

Coinjock  Co:  Currituck  NC  27923- 


Landholding  Agency:  GSA 
Property  Number.  879120083 
Status:  Excess 

Reason:  Extensive  deterioration. 
GSA  Number  ♦-U^G-772. 

Dwelling  2 

USOG  Coinjock  Housing 

Coinjock  Co:  Currituck  NC  27923- 

Landholding  Agency:  GSA 

Property  Number  879120084 

Status:  Excess 

Reason:  Extensive  deterioration. 

GSA  Number  4-U-NC-722. 

Dwelling  3 

USOG  Coinjock  Housing 

Coinjock  Co:  Currituck  NC  27923- 

Landholding  Agency:  GSA 

Property  Number  879120085 

Status:  Excess 

Reason:  Extensive  deterioration. 

GSA  Number  4-U-NC-722. 

Virginia 

Building  401 

Norfolk  Naval  Shipyard 

Portsmouth  VA  2370»- 

Landholding  Agency:  Navy 

Property  Number  779640001 

Status:  Excess 

Reason:  Extensive  deterioration. 

Building  235 

Norfolk  Naval  Shipyard 

Portsmouth  VA  23709- 

Landholding  Agency:  Navy 

Property  Number  779640002 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Secured 

Area;  Extensive  deterioration. 
Building  657 
Naval  Weapons  Station 
Yorktown  Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number  77964003 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration. 
Building  380A 
Naval  Weapons  Station 
Yorktown  Co:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779640004 
Status:  Excess 
Reason:  Secured  Area. 

Land  (by  State) 
Guam 

Submerged  Lands 
Ritidian  Point  GU 
Landholding  Agency:  GSA 
Property  Number  549640003 
Status:  Excess 
Reason:  Other 
Conunent:  Inaccessible 
GSA  Number:  9-N-GU-437. 

[FR  Doc.  96-27920  Filed  10-31-96;  8:45  am] 
BUIMQ  CODE  421 0-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIKIIta  Swvio* 

Endangered  and  Threatened  Spedee 
Permit  Application;  Final 
Environmental  Impact  Statement 
Availabillty  on  the  Propoeed  leetianoe 
of  an  Incidental  Take  Permit  for 
Threatened  and  Endangered  Spedee 
on  Lands  Managed  by  the  Washington 
Depertment  of  Naturel  Reeourcee 
Within  the  Range  of  the  Northern 
Spotted  Owl 

AQENOES:  Fish  and  Wildlife  Service, 

Department  of  the  Interior  (lead  agency): 

National  Marine  Fisheries  Service, 

Commerce. 

ACTKM:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  pubUc 
that  the  Final  Environmental  Impact 
Statement  on  the  proposed  issuance  of 
an  incidental  take  permit  for  threatened 
and  endangered  species  on  lands 
managed  by  the  Washington  Department 
of  Natural  Resources  (Applicant)  is 
available  for  review.  The  Applicant  has 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  (together  Services)  for 
an  incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Applicant  has  also  requested  an 
imlisted  species  agreement  to  cover 
species  which  may  occur  in  the 
planning  area  and  which  may  be  listed 
as  threatened  or  endangered  species  in 
the  future.  The  term  of  the  permit  would 
be  70  years,  vn\h  the  possibility  of  three 
extensions  of  10  years  each.  The 
application  has  been  assigned  permit 
number  PRT-812521.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 

DATES:  Publication  of  the  Record  of 
Decision  and  issuance  of  the  permit  will 
occur  no  sooner  December  2, 1996. 
ADDRESSES:  Individuals  vdshing  copies 
of  the  application  or  Environmental 
Impact  Statement  for  review  should 
immediately  contact  Chuck  Turley, 
Washington  Department  of  Natural 
Resources,  1111  Washington  Street  SE, 
P.O.  Box  47011.  Olympia,  Washington, 
98504-7011  or  the  U.S.  Fish  and 
Wildlife  Service,  Pacific  Northwest 
Habitat  Conservation  Plan  Program, 
3704  Griffin  Lane  SE,  Suite  102, 
Olympia,  Washington  98501-2192; 
(360)  753-9440.  Documents  will  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  (8  am  to  5  pm,  Monday  through 
Friday)  at  the  above  address. 
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FOR  FURTHER  INFORMATION  CONTACT: 
William  Vogel  or  Craig  Hansen.  U.S. 
Fish  and  Wildlife  Service,  or  Steve 
Landino,  National  Marine  Fisheries 
Service  at  the  Pacific  Northwest  Habitat 
Conservation  Plan  Program,  3704  Griffin 
Lane  SE.  Suite  102.  Olympia. 
Washington  98501-2192:  (360)  753- 
9440. 

SUPPt.EMEin'ARY  INFORMATION: 

Background 

Under  section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of 
threatened  and  endangered  species  is 
prohibited.  However,  the  Services, 
under  limited  circumstances,  may  issue 
permits  to  take  threatened  or 
endangered  wildlife  species  if  such 
taking  is  incidental  to.  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  and  endangered  species  are 
in  50  CFR  17.22  and  17.32. 

The  Applicant  has  addressed  species 
conservation  and  ecosystem 
management  on  approximately  1.6 
million  acres  of  State-managed  land 
within  the  range  of  the  northern  spotted 
owl  {Strix  occidentalis  caurina)  (owl)  in 
Washington.  The  Applicant  is 
requesting  a  permit  for  the  incidental 
take  of  the  owl.  marbled  murrelet 
[Brachyramphus  marmoratus) 
(murrelet).  Oregon  silverspot  butterfly 
{Speyeria  zerene  hippolyta),  Aleutian 
Canada  goose  {Branta  canadensis 
leucopareia),  peregrine  falcon  [Falco 
peregrinus),  bald  eagle  [Haliaeetus 
leucocephalus],  gray  wolf  [Canis  lupus), 
grizzly  bear  [Ursus  arctos)  and  the 
Columbian  white-tailed  dear 
[Odocoileus  virginianus  leucurus) 
which  may  occur  as  a  result  of  timber 
harvest  and  related  activities  within  the 
1.6-million-acre  planning  area. 

The  Habitat  Conservation  Plan  is 
designed  to  complement  the  Northwest 
Forest  Plan,  and  includes  various  forms 
of  mitigation  which  are  integral  parts  of 
the  Habitat  Conservation  Plan.  The 
Habitat  Conservation  Plan  covers  nine 
planning  units  which  occur  in  three 
basic  geographic  areas:  (1)  Five  planning 
units  in  the  area  west  of  the  Cascade 
Crest:  (2)  three  planning  units  in  the 
area  within  the  range  of  the  owl  east  of 
the  Cascade  Crest;  and  (3)  the  Olympic 
Experimental  State  Forest  Planning 
Unit.  Only  listed  species  are  addrt«sed 
east  of  the  Cascade  Crest. 

Development  of  the  Final 
Environmental  Impact  Statemant 

In  development  of  this  Final 
Environmental  Impact  Statement,  the 
agencies  have  initiated  action  to  ensure 
compliance  with  the  purpose  and  intent 


of  National  Environmental  Policy  Act. 
as  amended.  Scoping  activities  were 
undertaken  preparatory  to  developing 
the  Draft  Enviroiunental  Impact 
Statement.  A  Notice  of  Intent  to  prepare 
the  Environmental  Impact  Statement 
was  published  in  the  May  2. 1994, 
Federal  Raptttr  (59  FR  22682).  This 
was  followed  by  a  Notice  of  Availability 
of  a  Draft  Environmental  Impact 
Statement  and  receipt  of  an  Application 
for  an  Incidental  Take  Permit  published 
in  the  April  5.  1996.  Federal  Register 
(61  FR  15297).  Five  public  meetings 
were  held  during  the  comment  period. 

Potential  consequences,  in  terms  of 
adverse  impacts  and  benefits  associated 
with  the  implementation  of  each 
alternative,  were  described  in  the  Draft 
Environmental  Impact  Statement.  Key 
issues  addressed  in  the  Draft  and  Final 
Enviroimiental  Impact  Statement  are 
identified  as  the  effects  that 
implementation  of  the  various 
alternatives  would  have  upon:  (1) 
Threatened  and  endangered  species;  (2) 
other  wildlife  and  their  habitats;  (3) 
surrounding  and  intermingled  land 
uses;  (4)  other  aspects  of  the  physical 
and  the  hiunan  environment.  Each 
alternative  was  evaluated  for  its 
potential  to  result  in  significant  adverse 
impacts,  and  the  adequacy  or 
inadequacy  of  the  proposed  measures  to 
avoid,  minimize,  and  substantially 
reduce  the  effects. 

Comments  fix>m  181  entities 
(testimony  from  41  people,  and  174 
written  comments)  were  received  on  the 
Draft  Environmental  Impact  Statement. 
Comments  were  varied.  Topics  covered 
in  the  comments  included  the  range  of 
alternatives,  length  of  the  comment 
period,  adequacy  of  mitigation, 
credibility  of  the  science  relied  upon  in 
developing  conservation  strategies, 
adequacy  of  the  impacts  analysis, 
population  viability  of  the  subject 
species,  uncertainty  surrounding 
alternatives,  assurances  provided  to  the 
applicant,  fiduciary  resi>onsibihties  to 
trust  beneficiaries  by  the  Applicant, 
Federal  trust  responsibilities  to  the 
Tribes,  and  permit  issuance  criteria.  The 
Final  Environmental  Impact  Statement 
contains  summaries  of,  and  responses 
to,  all  comments  received  during  the 
comment  period.  Issues  and  potential 
consequences  remain  constant  fit>m  the 
Draft  to  the  Final  Environmental  Impact 
Statement. 

Alternatives  Analyzed  in  the  Final 
Environmental  Impact  SUtament 

The  Draft  Environmental  Impact 
Statement  considered  many  alternatives, 
but  only  advanced  six  for  further 
detailed  study.  Alternatives  considered 
but  not  advanced  for  detailed  analysis 


ranged  from  no  harvest  to  a  Habitat 
Conservation  Plan  based  on  State  forest- 
practices  regulations  and  are  discussed 
in  section  2.5  of  the  Draft 
Environmental  Impact  Statement.  Six 
alternatives  were  advanced  for  detailed 
analysis. 

Three  alternatives  are  presented  for 
the  Habitat  Conservaticm  Plan  planning 
units  excluding  the  Olympic 
Experimental  State  Forest  Planning 
Unit:  (1)  A  No- Action  alternative;  (2)  the 
proposed  HabiUt  Conservation  Plan; 
and  (3)  a  Habitat  Conservation  Plan 
strategy  with  enhanced  conservation. 
Three  alternatives  are  presented 
separately  for  the  Olympic  Experimental 
State  Forest:  (1)  A  No-Action 
alternative;  (2)  a  zoned  conservation 
strategy  which  focuses  on  owl 
demographic  support,  and  maintenance 
of  several  existing  owl  sites  and  likely 
landscape  connections:  and  (3)  an 
unzoned  conservaticm  strategy,  similar 
to  the  proposed  Habitat  Conservation 
Plan  for  other  planning  units.  The 
Olympic  Experimental  State  Forest  is 
addressed  separately  frt>m  the  other 
planning  units  because  of  its  unique 
location  on  the  Olympic  Peninsula, 
value  to  fish  and  wildlife,  and  current 
condition  of  its  forests.  This  planning 
unit  has  provisions  for  a  greater 
emphasis  on  research  as  part  of  the 
mitigation  measures  for  incidental  take. 

Under  the  No-action  Alternatives,  the 
applicant  would  avoid  the  take  of  any 
and  all  federally  listed  species  and  no 
permit  would  be  issued.  Under  the 
Action  Alternatives,  the  Applicant  seeks 
to  obtain  an  incidental  tal^e  permit  for 
owls,  murrelets,  Oregon  silverspot 
butterflies,  Aleutian  Canada  Geese, 
peregrine  falcons,  bald  eagles,  gray 
wolves,  grizzly  bears,  and  Columbian 
white-tailed  deer  that  may  occur  on 
State  lands  managed  by  the  Appficant 
within  the  Habitat  Conservation  Plan 
area. 

Under  the  Habitat  Conservation  Plan, 
the  owl  conservation  strategy  for  all 
planning  units,  excluding  the  Olympic 
Experimental  State  Forest,  was 
developed  to  minimize  and  mitigate  for 
the  incidental  take  by  providing  owl 
nesting,  roosting,  and  foraging  habitat, 
and  dispersal  habitat  in  areas  that 
complement  the  Northwest  Forest  Plan. 
The  amount  and  location  of  this  habitat 
varies  between  planning  units 
depending  upon  the  amount  of 
Applicant-managed  lands  designated  as 
nesting,  roosting,  and  foraging  habitat 
management  areas  and  the  capability  of 
the  land  to  provide  owl  habitat. 
However,  the  objective  is  to  provide 
nesting,  roosting,  and  foraging  habitat 
on  50  percent  of  Appficant-managed 
lands  within  the  nesting,  roosting,  and 
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foraging  habitat  management  areas. 
Under  the  enhanced  conservation 
alternative,  the  objective  is  to  provide 
nesting,  roosting,  and  foraging  habitat 
on  60  percent  of  Applicant-managed 
lands  within  such  areas.  Both  action 
alternatives  also  include  areas  managed 
for  owl  dispersal  habitat. 

For  owls  on  the  Olympic 
Experimental  State  Forest,  the  proposed 
Habitat  Conservation  Plan  takes  an 
"unzoned  approach."  The  goals  for  each 
of  11  landscape-management  units 
include  20  percent  of^e  area  as 
nesting,  roosting,  and  foraging  habitat 
and  another  20  percent  which  would 
also  provide  roosting  and  foraging 
opportimities  for  owls.  The  alternative 
"zoned  approach"  would  use  a 
combination  of  nest  groves,  core  areas, 
range  areas,  and  temporary  special  pair 
areas  to  emphasize  strategically  located 
areas. 

The  murrelet  conservation  strategy  for 
the  proposed  Habitat  Conservation  Plan 
includes  provisions  to  conduct  a 
habitat-relationship  study  to  determine 
the  type  and  range  of  potential  murrelet 
habitat  that  is  likely  to  be  occupied. 
After  habitat-relationship  studies  are 
completed  on  a  planning  unit  by 
plaiming  unit  basis,  a  small  percentage 
of  marginal  murrelet  habitat  will  be 
released  for  harvest  without  surveys.  A 
long-range  conservation  strategy  will  be 
developed  in  consultation  with  the  U.S. 
Fish  and  Wildlife  Service  after  habitat- 
relationship  studies  are  completed  and 
siuveys  of  remaining  habitat  are 
concluded.  Under  the  enhanced 
conservation  strategy,  all  suitable 
murrelet  habitat,  including  marginal 
habitat,  would  be  retained  until  the 
completion  of  the  long-range 
conservation  strategy.  These  same 
alternatives  apply  to  the  Olympic 
Experimental  State  Forest  as  well. 

The  riparian  strategies  for  both  action 
alternatives  were  developed  to  protect 
anadromous  fish  and  riparian-obligate 
species  by  establishing  riparian 
management  zones,  wetland  protection 
areas,  and  provisions  to  address  steep 
and  imstable  slopes,  rain-on-snow  event 
areas,  and  road  system  management. 
Under  the  Habitat  Conservation  Pl^, 
riparian  management  zones  will  be 
established  along  all  Type  1  through 
Type  4  Waters.  Type  5  Watere  will  be 
protected  in  areas  having  a  high  risk  of 
mass  wasting.  These  buffers  will  contain 
a  no-harvest  portion  as  well  as  areas 
where  management  activity  will  be 
allowed.  Additional  wind  buffers  will 
be  placed  on  Type  1  through  Tjrpe  3 
Waters  on  the  windward  side  of  the 
stream  where  there  is  a  potential  for 
windthrow.  Under  the  raihanced 
conservation  alternative,  riparian 


management  buffers  will  be  applied  to 
all  T^w  1  through  Type  5  Waters,  and 
wind  DufiiBrs  will  be  applied  to  both 
sides  of  Type  1  throu^  Type  3  Waters. 

For  the  Olympic  E3q>erimental  State 
Forest,  the  riparian  strategy  is  the  same 
for  both  action  alternatives,  which 
includes  interior  and  exterior  core 
buffers.  The  interior  core  buffiars  are 
designed  to  minimize  mass-wasting 
potential,  and  protect  riparian  processes 
and  function.  The  exterior  core  buffere 
are  designed  to  protect  the  integrity  of 
the  interior  core  from  damaging  winds 
and  will  be  applied  to  both  sides  of 
Type  1  through  Type  4  Waters,  as  well 
as  Type  5  Waters  as  appropriate. 

The  Applicant  also  seeks  to  obtain  an 
unlisted  species  agreement  for  species 
that  may  occur  on  Washington 
Department  of  Natural  Resources 
managed  lands  on  the  west  side  of  the 
Cascade  Crest.  The  proposed  unlisted 
species  agreement  requests  that  if 
species  currenUy  using  the  habitat  types 
in  the  West  Side  and  Olympic 
Experimental  State  Forest  plaiming 
units  become  listed  as  a  threatened  or 
endangered  species  in  the  futiire,  and  no 
extraordinary  circimistances  exist,  the 
species  would  be  added  to  the 
Incidental  Take  Permit.  Each  action 
alternative  contains  provisions  to 
protect  the  habitat  types  that  occur  on 
Washington  Department  of  Natmal 
Resources  managed  lands.  For  example, 
in  addition  to  the  conservation  provided 
by  the  owl,  murrelet,  and  riparian 
strategies,  additional  provisions  are 
included  to  protect  special  habitat  types 
such  as  caves,  talus  fields,  and  large, 
structurally  unic^ue  trees  and  snags. 

The  Final  Envux>tunental  Impact 
Statement  contains  minor  modifications 
to  the  Environmental  Impact  Statement 
and  also  highlights  changes  made  to  the 
Habitat  Conservation  Plan  and 
Implementation  Agreement  in  response 
to  public  comments.  Additional 
information  regarding  these  changes 
may  be  obtained  from  the  Services  at  the 
above  addresses. 

Author:  William  O.  Vogel,  Pacific 
Northwest  Habitat  Conservation  Plan 
Program. 

Authority:  16  U.S.C.  1361-1407, 1531- 
1544.  and  4201-4245. 

Dated:  October  23, 1996. 
Thomas  J.  Dwyer, 

Regional  Director,  Region  1,  Portland,  Oregon. 
(FR  Doc.  96-27929  Filed  10  31-96;  8:45  am] 

BHJJNG  COOE  4310-6S-I> 


Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 


activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
segj: 
PRT-821354 

Applicant:  OklaluMna  Qty  Zoological  Park. 
Oklahoma  Qty.  OK. 

The  applicant  requests  a  permit  to 
import  a  pair  of  captive-held  jaguar 
(Panthera  onca)  from  Asodadon 
Rescate  y  Conservadon  de  Vida 
Silvestre,  Santa  Elena,  Guatamala  for  the 
purpose  of  enhancement  of  the  species 
through  captive-breeding. 

PRT-821381 

Applicant:  Michael  Lowe,  jasper.  GA. 

-  The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  spedes. 

PRT-821375 

Applicant:  Ryker  Lowe,  jasper,  GA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-821442 

Applicant:  Henry  Doorly  2kx>,  Center  for 
Conservation  and  Research,  Omaha,  NE. 

The  applicant  requests  a  permit  to 
import  tissue  sampies  from  wild, 
captive-held  and  museum  specimens  of 
lowland  and  mountain  anoa  [Bubulus 
depressicomis  and  B.  quarlesi)  for  the 
purpose  of  scientific  research  which 
will  benefit  the  species  in  the  wild. 
PRT-724540 

Applicant:  Archie  Carr  Center  for  Sea  Turtle 
Research,  Gainesville.  PL 

The  applicant  requests  renewal  of 
their  permit  to  import  blood  and  tissue 
samples  from  green  [Chelonia  mydas), 
black  (Chelonia  mydas  agassizi], 
loggerhead  {Caretta  caretta),  hawksbill 
[Eretmochelys  imbricata),  olive  ridley 
[Lepidochelys  olivacea),  Kemp's  ridley 
(Lepidochelys  kempii)  and  leatherback 
sea  turUes  (Dermochelys  coriacea)  &t)m 
locations  worldwide  for  the  purpose  of 
scientific  research  that  will  benefit  the 
spedes  in  the  wild.  This  notice  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period. 
PRT-690286 

Applicant:  Eddie  and  Cheryl  Schmitt, 
Bradenton,  FL. 
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The  applicant  requests  a  pennit  to 
reexport  and  reimport  leopards 
[Panthera  pardus],  Bengal  tigers 
{Panthera  tigris).  and  progeny  of  the 
animals  currently  held  by  the  appUcant 
and  any  animals  acquired  in  the  United 
States  by  the  applicant  to/from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-820732 

Applicant:  Zoological  Society  of  San  Diego. 
San  Oiego,  CA. 

The  applicant  requests  a  permit  to 
import  3  male  and  3  female  captive  bom 
giant  sable  antelope  (Hippotragus  niger 
variani)  from  Sable  Ranch,  Republic  of 
South  Africa,  to  enhance  the  survival  of 
the  species  through  captive  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Docvunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  October  28. 1996. 
Mary  Ellen  Amtower, 

Acting  Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

|FR  Doc.  96-28016  Filed  10-31-96;  8:45  am) 

nuMQcooc  43i»-a»-p 


Bureau  of  Land  Managemant 
[NV-030-07-1 220-001 

Notice  of  Cloaure  of  Public  Land  to 
Off-Highway  Vehicle  Use,  Douglas 
County,  NV 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

SUiMARY:  Notice  is  hereby  given  that 
certain  pubUc  lands  in  the  vicinity  of 
Stephanie  Way  and  Fuller  Avenue  in 
the  Johnson  Lane  area  are  closed  to  off- 
highway  motorized  vehicle  use.  This 
closure  is  necessary  to  prevent  further 


impact  to  vegetative  and  soil  resources 
and  to  eliminate  noise  and  dust  firom 
intensive  vehicle  play  occurring  in  close 
proximity  to  a  school,  paik  and 
residential  area. 

EFFECTIVE  DATES:  This  closure  goes  into 
efEect  on  November  15, 1996  and  will 
remain  in  effect  until  the  Walker 
Resource  Management  Plan  is  updated 
or  the  Authorized  Officer  determines 
the  closure  is  no  longer  needed. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Tom  Abbett,  Outdoor  Recreation 
Planner,  1535  Hot  Springs  Road,  Carson 
aty.  Nevada  89706.  Telephone  (702) 
885-6125. 

SUPPLEMENTARY  INFORMATION:  This 
closure  applies  to  all  motorized  vehicle 
traffic  except  for  law  enforcement  or 
emergency  (wrsonnel  diuing  the 
conduct  of  their  official  duties.  This 
closure  does  not  apply  to  County  public 
roads.  The  public  lands  affected  by  this 
closure  are  described  as  follows: 

Mt.  Diablo  Martdlan 

T.  14  N..  R.  20  E., 

Sec  27,  E»/iE>/iSEV«SWV4. 

The  authority  for  this  closure  is  43 
CFR  8341.2(a).  Any  person  who  fails  to 
comply  with  this  closure  is  subject  to 
arrest  and  fine  of  up  to  $1 ,000  andVor 
imprisonment  not  to  exceed  12  months. 

A  map  of  the  closed  area  is  available 
at  the  Carson  Qty  District  Office. 

Dated  this  16th  day  of  October,  1996. 
Daniel  L.  JaoqiMt. 

Acting  ADM.  Non-Renewabie  Besources. 
(FR  Doc.  96-28022  Filed  10-31-96;  8:45  am) 

MLUNQCOOC  410  HC  ^  M 


[OR-01 5-07-1 1 50-04;  QP7-0006] 

Emergency  Closure  of  putHIc  lands; 
Oregon 

AQENCY:  Bureau  of  Land  Management 
(BLM),  Lakeview  District.  Interior. 
ACTION:  Emergency  Road  Closure. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately  the  road  from  the 
bottom  gate  to  the  top  of  Cougar 
Mountain,  as  legally  described  below,  is 
closed  to  all  vehicle  access  and  travel. 

In  Lake  County,  Oregon:  T.25S.,  R.15E., 
W.M..  Oregon.  Section  14:  SESE. 

The  purpose  of  this  closure  is  to 
protect  the  area's  cultural  resource 
values,  reduce  erosion,  and  reduce 
harassment  of  California  bighorn  sheep. 
The  only  exception  would  be  for  special 
authorized  administrative  use  and 
emergency  needs.  The  authority  for  this 
closure  is  43  CFR  8341.2.  This  closure 
will  remain  in  effect  until  an  ORV 
designation  plan  is  completed  for  this 
area. 


FOR  FURTHER  SIFORMATION  CONTACT: 
Vem  Stofileth,  Lakeview  Resource  Area. 
BLM,  PO  Box  151.  Lakeview.  OR  97639 
(ph:  541-947-2177). 

Dated-  October  16. 1996. 
Scott  E.  Floranoe, 
Manager.  Lakeview  Resource  Area. 
(FR  Doc  96-28020  Filed  10-31-96;  8:45  ami 
HLUNQCOOff  4>1S-*S-P 

[NV-030-1902-02] 

Notice  Of  Availability  for  ttie  Oenton- 
Rawhlde  Mine  Expansion  Project  Draft 
Environmental  Impact  Statement  and 
Notica  of  Comment  Period  and  Public 
Opan-Houaa 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  for  the 
Denton-Rawhide  mine  expansion  Draft 
Environmental  Impact  Statement  (EIS), 
Mineral  Coimty,  Nevada;  and  notice  of 
comment  period  and  public  open-house. 

SUMMARY:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act.  40  CFR  1500-1508.  and  43  CFR 
3809.  notice  is  given  that  the  Bureau  of 
Land  Management  (BLM)  has  prepared, 
with  the  assistance  of  a  third-party 
consultant,  a  Draft  EIS  on  the  proposed 
Denton-Rawhide  Mine  Expansion 
Project,  and  has  made  copies  available 
for  public  and  agency  review. 
DATES:  Written  comments  on  the  Draft 
EIS  must  be  submitted  or  postmarked  to 
the  BLM  no  later  than  January  3,  1997. 
Oral  and/or  written  conunents  may  also 
be  presented  at  a  public  open-house,  to 
be  held:  November  20, 1996,  4:00-6:00 
p.m.,  Carson  Qty  District  BLM  Office. 
ADDRESSES:  Written  comments  on  the 
Draft  EIS  should  be  addressed  to: 
Bureau  of  Land  Management,  Carson 
aty  District  Office.  1535  Hot  Springs 
Road,  Carson  City.  Nevada  89706,  Attn.: 
Terri  Knutson.  Denton-Rawhide  EIS 
Project  Manager.  A  limited  number  of 
copies  of  the  Draft  EIS  and  supporting 
documentation  may  be  obtained  at  the 
same  address. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Terri  Knutson.  Denton-Rawhide  EIS 
Project  Manager.  Bureau  of  Land 
Management.  1535  Hot  Springs  Road. 
Carson  City.  Nevada  89706.  (702)  885- 
6156. 

SUPPLEMENTAL  INFORMATION:  Kennecott 
Rawhide  Mining  Company  of  Fallon, 
Nevada  has  submitted  an  amended  Plan 
of  Operations  for  the  expansion  of  the 
existing  Denton-Rawhide  Mine  located 
approximately  55  miles  southeast  of 
Fallon.  Nevada.  The  proposed  operation 
would  include:  development  and 
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condemnation  drilling  necessary  for 
development  of  future  operations; 
expansion  of  the  open-pit  and  waste 
rock  disposal  area;  construction  of  an 
additionial  leach  pad  and  solution  ponds 
to  accommodate  processing  of  Run-of- 
Mine  ore;  and  the  relocation  of  the 
stormwater  diversion  channel  beyond 
the  limits  of  the  active  mine  woiidngs. 
Existing  pennitted  sur&ce  disturbance 
within  the  project  area  is  1,005  acres. 
The  proposiol  would  disturb  an 
additioiial  364  acres  for  a  total  of  1,369 
acres  of  public  and  private  land  within 
the  project  area. 

This  Draft  EIS  analyzes  the 
environmental  impacts  associated  with 
the  proposed  expansion  of  the  existing 
Denton-Rawhide  Mine,  a  partial  pit 
backfill  alternative,  and  the  no  action 
alternative.  Issues  analyzed  in  the  Draft 
EIS  include  geology  and  minerals,  water 
resources,  soils,  vegetation,  wildlife  and 
fisheries,  range  resources, 
paleontological  resources,  cultural 
resources  and  Native  American 
concerns,  air  quality,  access  and  land 
use.  recreation  and  wilderness,  social 
and  economic  values,  visual  resources, 
noise,  and  hazardous  materials. 

A  copy  of  the  Draft  EIS  has  been  sent 
to  all  individuals,  agencies,  and  groups 
who  have  expressed  interest  in  the 
project  or  as  mandated  by  regulation  or 
policy.  A  limited  number  of  copies  are 
available  upon  request  from  the  BLM  at 
the  address  listed  above. 

Public  participation  has  occurred 
diuing  the  EIS  process.  A  Notice  of 
Intent  was  filed  in  the  Federal  Register 
on  January  24. 1996,  and  an  open 
scoping  period  was  held  until  March  1, 
1996.  One  public  scoping  open-house  to 
solicit  comments  and  ideas  was  held  on 
February  15. 1996.  All  comments 
presented  to  the  BLM  throughout  the 
EIS  process  have  been  considered. 

To  assist  the  BLM  in  identifying  and 
considering  issues  and  concerns  on  the 
proposed  action  and  alternatives, 
comments  on  the  E)raft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chaptere  in  the  document.  Comments 
may  address  the  adequacy  of  the  Draft 
EIS  and/or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
docimient.  Reviewers  may  wish  to  refer 
to  the  Coimcil  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
After  the  comment  period  ends  on  the 
Draft  EIS.  comments  will  be  analyzed 
and  considered  by  the  BLM  in  preparing 
the  Final  EIS. 


Dated:  October  18. 1996. 
Jdm  O.  Singlaidi, 
District  Manager. 
{FR  Doc.  96-28021  Filed  10-31-96;  8:45  am] 

MLUNQ  CODE  431S-HC-P 

Bureau  of  Land  Management 
[CA-467-71 22-4608:  CACA-36611] 

AQENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
has  prepared  a  Draft  Environmental 
Impact  Statement  for  the  Imperial 
Project,  a  proposed  gold  mining 
operation  on  public  lands  in  Imperial 
County.  California. 

DATES:  Comments  on  the  Draft 
Environmental  Impact  Statement  must 
be  postmarked  no  later  than  Tuesday. 
December  31. 1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Bureau  of  Land 
Management.  El  Centro  Resource  Area. 
1661  South  4th  Street.  El  Centit).  CA 
92243.  Attention:  Keith  Shone. 
FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Shone  (619)  337-4412  or  Thomas 
Zale  (619)  337^420. 

PUBUC  HEARINQS:  No  hearings  are 
presently  planned,  however,  should 
public  demand  warrant,  a  hearing 
would  be  held  by  the  BLM. 

SUPPLEMENTARY  INFORMATION:  The 
Imperial  Project  (Project)  is  a  proposal 
by  Chemgold.  Inc.  to  develop  an  open- 
pit,  precious  metal  mining  operation 
utilizing  heap  leach  processes.  The 
proposed  site  is  located  in  eastern 
Imperial  Coimty,  California, 
approximately  45  miles  northeast  of  El 
Centro,  California  and  20  miles 
northwest  of  Yuma,  Arizona.  The 
Project  area  is  comprised  of 
approximately  1.625  acres  of 
impatented  mining  claims  on  public 
lands  administered  by  the  BLM.  Up  to 
150  million  tons  of  ore  would  be 
leached  and  450  million  tons  of  waste 
rock  would  be  deposited  at  the 
proposed  waste  rock  stockpiles  or  the 
mine-out  portion  of  the  three  (3) 
planned  open  pits.  The  expected 
maximum  average  mining  rate  would  be 
130.000  tons  per  day.  Approximately 
1.392  acres  of  surface  disturbance 
would  occur  as  a  result  of  the  Proposed 
Action.  Mining  activities  would  be 
performed  24  hours  per  day.  seven  (7) 
days  per  week,  and  are  projected  to 
commence  in  1997  and  terminate 
aroimd  the  year  2016.  The  proposed 


mine  would  include  a  lined  heap  leach 
pad  designed  and  conatructed  to 
support  and  contain  the  on  he^  and  to 
collect  process  fluid  from  the  treated 
heap  for  precious  metal  recovery. 
Blasted  ore  rock  would  be  mined  and 
hauled  directly  to  the  heap  without 
crushing  (run-of-mine).  Blasted  waste 
rock  would  be  hauled  directly  to  a  waste 
rock  stockpile  or  to  one  of  the  cm-site 
pits  to  be  backfilled.  A  ground  water 
production  well  field,  consisting  of  up 
to  four  (4)  ground  water  production 
wells,  woidd  be  completed  and  used  to 
provide  water  for  processing  operations, 
dust  control  and  domestic  uses. 

Dated:  October  21. 1996. 
Terry  A.  Reed, 
Area  Manager. 
(FR  Doc.  96-27519  Filed  10-31-«6;  8:45  am) 


Intent  To  Prepare  Envlrornnental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Managment, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  mining  Plan  of  Operations  (POO) 
for  the  Kinross-Goldbanks  Mine  project, 
PersMng  County,  Nevada;  and  notice  of 
scoping  period  and  public  meeting. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  43  CFR  part  3809,  the 
Bureau  of  Land  Managment  (BLM)  will 
be  directing  the  preparation  of  an  EIS 
for  the  proposed  development  of  a  mine 
in  Pershing  County,  Nevada.  The  EIS 
will  be  prepared  by  contract  and  funded 
by  Kinross-Goldbanks  Mining  Company 
(KGMC).  A  public  meeting  will  be  held 
to  identify  issues  to  be  addressed  in  the 
EIS,  and  to  encourage  public 
participation  in  the  review  process. 
Representatives  of  the  BLM  and  KGMC 
will  be  summarizing  the  POO  and 
accepting  comments  from  the  audience. 
The  BLM  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 

DATES:  The  scoping  meeting  will  be  held 
Wednesday,  December  4,  1996  at  the 
office  of  the  Winnemucca  District  BLM, 
from  7-9  p.m.  Written  comments  on  the 
POO  and  scope  of  the  EIS  will  be 
accepted  until  December  16, 1996.  The 
Draft  EIS  is  expected  to  be  completed  by 
July  of  1997,  at  which  time  the 
document  will  be  made  available  for 
public  review  and  comment. 
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AOOKESSCS:  Scoping  comments  may  be 
sent  to:  District  Manager,  Winnemucca 
District  Office  BLM,  5100  E. 
Winnemucca  Blvd.,  Winnemucca,  NV 
89445,  Attn:  Ken  Loda.  Project  NEPA 
Coordinator. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Loda.  Winnemucca  District  Office  BLM, 
5100  E.  Winnemucca  Blvd.. 
Winnemucca.  NV  89445.  phone  (702) 
623-1500. 

8UPn.EIIENTARY  INFORMATION:  Kinrosa- 
Goldbanks  Mining  Company  of 
Winnemucca.  Nevada,  has  submitted  to 
the  Winnemucca  District  Office  of  the 
BLM  a  POO  for  development  of  the 
Goldbanks  Mine.  This  is  a  precious 
metals  project  located  in  Pershing 
County,  approximately  thirty  miles 
south  of  Winnemucca.  Nevada.  The 
project  site  is  located  in  the  Goldbanks 
Hills  on  the  east  flank  of  the  East  Range. 
The  project  will  ultimately  consist  of 
two  separate  mining  areas  and 
associated  waste  rock  dumps,  and  a 
heap  leach  process  area,  various 
ancillary  facilities,  and  two  access 
roads.  The  total  project  area 
encompasses  approximately  16,208 
acres  of  BLM-administered  public  land 
and  160  acres  of  fee  land. 
Approximately  2,761  acres  of  public 
land  will  be  disturbed  by  the  proposed 
action.  During  the  eleven  year 
production  life  85,583,000  tons  of  ore 
and  261 ,252,000  tons  of  overburden  and 
interburden  will  be  mined. 

Operations  are  scheduled  to  begin  the 
spring  of  1998.  The  Goldbanks  IVoject 
will  consist  of  two  open  pits  and  two 
rock  waste  rock  dumps,  a  crushing 
facility  and  leach  pad,  a  class  III  landfill 
site,  bioremediation  area,  an  ofBce, 
laboratory  and  truck  shop/warehouse 
facility,  roads,  power  lines  and  water 
lines  to  support  the  operation.  An 
existing  road  right-of-way  to  the  project 
area  has  previously  been  obtained  from 
the  BLM.  All  proposed  activities  are 
planned  on  public  land  administered  by 
the  BLM.  At  present  the  only  currently 
permitted  activities  are  exploration 
drilling. 

Reclamation  of  the  facilities  will 
include  detoxification  of  the  heap  leach 
facility,  grading  of  the  waste  rock 
dumps  and  heap  leach  facility,  removal 
of  all  buildings  and  facilities  followed 
by  topsoil  replacement  and  revegetation. 
The  Main  Zone  pit  will  not  be  backfilled 
but  a  berm  will  be  constructed  following 
mining.  The  KW  pit  may  be  backfilled 
to  near  natural  ground  level,  or  may  be 
left  unfilled. 

This  EIS  will  address  the  issues  of 
geology,  minerals,  soils,  water 
resources,  vegetation,  wildlife,  grazing 
management,  air  quality,  aesthetic 


resources,  c\iltural  resources, 
ethnographic  concerns,  paleontological 
resources,  land  use.  access,  recreation, 
social  and  economic  values  related  to 
project  development. 

Federal,  state,  and  local  agencies  and 
other  individuals  or  oiganizations  who 
may  be  interested  in  or  affected  by  the 
BLM's  decision  on  the  POO  are  invited 
to  participate  in  the  scoping  process. 
The  Authorized  Officer  wiU  respond  to 
public  input  and  comment  as  part  of  the 
final  EIS.  The  decisicm  regarding  the 
proposal  will  be  recorded  as  a  Record  of 
Decision,  which  is  subject  to  appeal 
under  43  CFR  part  4. 

Dated:  October  18,  1996. 
Colin  P. 


Dated:  October  29, 1996. 


Acting  Director,  Bureau  of  Land  Managament. 
(PR  Doc  96-28203  Piled  10-31-96;  8:45  am] 


Acting  District  Manager,  Winnemucca. 

[PR  Doc  96-28019  Piled  10-31-96:  8:45  am] 

iKUNQCOOf  4»1»-HC-^ 


[WO-aOO-1310-00] 

Qreen  River  Basin  Advisory 
Commltlee,  Colorado  arid  Wyoming 

AGENCY:  Burau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Meeting  of  the  Green 

River  Basin  Advisory  Committee. 

SUMMARY:  This  notice  announces  the 

dates,  time,  and  schedule  and 

preliminary  agenda  for  a  meeting  of  the 

Green  River  Basin  Advisory  Committee 

(GRBAC). 

DATES:  November  13, 1996,  firom  8:00 

a.m.  until  4:00  until  p.m.  and  November 

14,  1996,  from  8:00  a.m.  imtil  3:00  p.m. 

ADDRESSES:  Holiday  Inn,  1675  Sunset 

Drive.  Rock  Springs,  WY. 

FOR  FURTHER  MFORMAHON  CONTACT: 

Terri  Trevino,  GRBAC  Coordinator, 

Bureau  of  Land  Management,  P.O.  Box 

1828,  Cheyenne,  WY  82003.  telephone 

(307)  775-6020. 

SUPPLEMENTARY  INFORMATION:  The  topics 

for  the  meeting  will  include: 

(1)  Subgroup  report 

(2)  Cumulative  impacts  task  force  report 

(3)  Update  of  Soutnwest  Wyoming 
Resource  Evaluation  study 

(4)  Furttier  response  from  Interior 
Department  on  GRBAC  Preliminary 
Report 

(5)  Public  comment. 

This  meeting  is  open  to  the  pubhc. 
Persons  interested  in  making  oral 
comments  or  submitting  written 
statements  for  the  GRBAC's 
consideration  should  notify  the  GRBAC 
Coordinator  at  the  above  address  by 
November  1 1.  The  GRBAC  will  hear  oral 
comments  beginning  at  4:00  p.m.  on 
November  13.  The  GRBAC  may 
establish  a  time  limit  for  oral 
statements. 


pD-«45-07-1610-0<q 

Bureau  of  Land  Managamsnt,  Challla 
Raaouroa  Area,  Idaho 

ACTION:  Amendment  to  extend  public 
comment  period  on  Challis  Draft 
Resource  Management  Plan  and  Draft 
Environmental  Impact  Statement  (RMP/ 
US). 

SUMMARY:  On  Friday,  August  2. 1996  a 
Notice  of  Availability  of  the  Challis 
Draft  Resource  Management  Plan  (RMP) 
and  Draft  Environmental  Impact 
Statement  (EIS)  was  published  in  the 
Federal  Register.  Vol.  61,  No.  150,  page 
40431.  That  notice  indicated  that  the 
public  comment  period  for  the  Challis 
Draft  RMP/EIS  would  end  November  21. 
1996. 

The  comment  period  has  been 
extended  and  wi^  remain  open  through 
January  6, 1997. 

DATE:  The  public  comment  period  for 
the  Challis  E)raft  Resource  Management 
Plan  and  Draft  Environmental  Impact 
Statement  has  been  extended  and  will 
remain  open  through  January  6, 1997. 

ADDRESS:  Written  comments  may  be 
submitted  at  any  time  during  the 
comment  period  to  the  Bureau  of  Land 
Management,  Salmon  Field  Office. 
Route  2.  Box  610,  Salmon,  Idaho  83467. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathe  Rhodes.  Planning  and 
Environmental  Coordinator,  at  the 
address  above,  or  telephone  (208)  756- 
5440. 

Dated:  October  25. 1996. 
Ted  Graf, 

Acting  District  Manager. 
(FR  Doc.  96-28023  Filed  10-31-46;  8:45  am] 
MUMOCOOC  4310-OO-M 


(WY-921-143<M>1;  WVW  137811] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTKM:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to 
withdraw  approximately  230.71  acres  of 
public  land  in  Park  County,  to  protect 
important  cave  resource  values  found  in 
the  Spirit  Mountain  Caverns  located 
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near  Cody,  Wyoming.  This  notice  closes 
the  land  for  up  to  2  years  from  surface 
entry  and  mining.  The  land  will  remain 
open  to  mineral  leasing. 
DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
January  30, 1997. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Wyoming 
State  Director,  BLM,  P.O.  Box  1828. 
Cheyenne,  Wyoming  82003-1828. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth.  BLM  Wyoming  State  Office. 
307-775-6124,  or  Duane  Whitmer,  Cody 
Resource  Area  Manager,  P.O.  Box  518, 
Cody,  Wyoming  82414,  307-587-2216. 
SUPPLEMENTARY  INFORMATION:  On 
September  5, 1996,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
location,  or  entry  (except  for  disposal  by 
exchange),  imder  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

Sixth  Principal  MerifUan,  Wyoming 

T.  52  N.,  R.  102  W.. 

Sea  5,  lot  19,  S»/iNWV4SEV4, 
SWV4NEV4SEV«,  WViSEV4SEV«, 
SWV4SEV4,  SEV4SWV4; 

Sec.  8,  NWV4NEV4,  NEV4NWV4. 

The  area  described  contains  approximately 
230.71  acres  in  Park  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  important 
cave  resource  values  pending  further 
study  and  development  of  appropriate, 
and  possibly  longer-term,  actions  to 
protect  and  manage  the  resources. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  vtrriting  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
a^orded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  pubUc  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  &t)m  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 


For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature 
which  would  not  impact  the  geologic/ 
cave  resource  or  impair  the  existing 
values  of  the  area  may  be  allowed  with 
the  approval  of  an  authorized  officer  of 
the  Bureau  of  Land  Management  during 
the  segregative  period. 
Alan  R.  Pienon, 
State  Director. 
(FR  Doc  96-28056  Filed  10-31-96;  8:45  am] 

BILUNQ  CODE  4310-a-M 


National  Park  Service 

Missouri  National  Recreational  River 
Advisory  Group;  Notice  of  Meeting 

summary:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Missouri  National  Recreational  River 
Advisory  Group.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 
DATES:  Wednesday,  November  20, 1996; 
1:30  p.m. 

ADDRESSES:  Community  Services 
Center,  Springfield,  South  Dakota. 
AGENDA:  (1)  Discussion  of  a  group 
advisory  statement  concerning  the  draft 
general  management  plan  (2)  Public 
comments  to  the  advisory  group  (3) 
Final  discussions  and  approval  of  the 
advisory  group  statement  to  the 
Secretary  of  Interior  concerning  the 
draft  plan.  (4)  Proposed  agenda,  date, 
and  time,  of  the  next  advisory  group 
meeting.  The  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral/written  presentation  to  the 
Commission  or  file  written  statements. 
Requests  for  time  for  making 
presentations  may  be  made  to  the 
Superintendent  prior  to  the  meeting  or 
to  the  Chair  at  the  beginning  of  the 
meeting.  In  order  to  accomplish  the 
agenda  for  the  meeting,  the  Chair  may 
want  to  limit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 


Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Warren  Hill,  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591,  or  at  402-336-3970. 
SUPPLEMENTARY  INFORMATION:  The 
Missouri  National  Recreational  River 
Advisory  Group  was  established  by  the 
law  that  established  the  Missouri 
National  Recreational  River,  Public  Law 
102-50.  The  purpose  of  the  group, 
according  to  its  charter,  is  to  advise  the 
Secretary  of  the  Interior  on  matters 
pertaining  to  the  development  of  a 
management  plan,  and  management  and 
operation  of  the  Recreational  River.  The 
Missouri  National  Recreational  River  is 
the  39-mile  free  flowing  segment  of  the 
Missouri  from  Fort  Randall  Dam  to  the 
vicinity  of  Springfield  in  South  Dakota. 

Dated:  October  21,1 996. 
WiUiam  W.  Schenk, 
Field  Director,  Midwest  Field  Area. 
[FR  Doc.  9&-28070  Filed  10-31-96:  8:45  am) 
BILUNO  CODE  4310-70-P 


Notice  of  Meeting  of  National 
Landmarlis  Committee  of  National  Park 
System  Advisory  Board 

SUMMARY:  Notice  is  hereby  given  in 
accordance  writh  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
National  Landmarks  Committee  of  the 
Secretary  of  the  Interior's  National  Park 
System  Advisory  Board  will  be  held  at 
9:00  a.m.  on  the  following  date  and  at 
the  following  location. 
DATES:  November  20,  1996. 
LOCATION:  Department  of  the  Interior, 
Conference  Room  7000  B,  Main  Interior 
Building,  1849  C  Street,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Henry,  National  Register, 
History,  and  Education,  National  Park 
Service,  P.O.  Box  37127,  Suite  310, 
Washington,  DC  20013-7127. 
Telephone  (202)  343-8163. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  of  the  National 
Landmarks  Committee  of  the  Secretary 
of  the  Interior's  National  Park  System 
Advisory  Board  is  to  evaluate  studies  of 
historic  properties  in  order  to  advise  the 
full  National  Park  System  Advisory 
Board  meeting  on  November  21, 1996, 
of  the  qualifications  of  properties  being 
proposed  for  National  Historic 
Landmark  (NHL)  designation,  and  to 
recommend  to  the  full  board  those 
properties  that  the  committee  finds  meet 
the  criteria  for  designation  for  the 
National  Historic  Landmarks  Program. 
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The  members  of  the  History  Areas 

Committee  are: 

Dr.  Holly  Anglin  Robinson.  CO-CHAIR 

Mr.  Parker  Westbrook,  CO-CHAIR 

Dr.  David  Warren 

Dr.  Shereen  Lemer 

Mr.  Jerry  L.  Rogers 

Dr.  John  Vlach 

Dr.  Richard  Guy  Wilson 

Ms.  Elizabeth  K.  Meyer 

Dr.  James  Horton.  ex  officio 

The  meeting  will  include 
presentations  and  discussions  on  the 
national  historic  significance  and  the 
historic  integrity  of  a  number  of 
properties  being  nominated  for  National 
Historic  Landmark  designation.  The 
meeting  will  be  o[>en  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  for  consideration  by  the 
committee  written  comments 
concerning  nominations  and  matters  to 
be  discussed  pursuant  to  36  CFR  Part 
65.  Comments  should  be  submitted  to 
Carol  D.  Shull.  Chief,  National  Historic 
Landmarks  Survey,  and  Keeper  of  the 
National  Register  of  Historic  Places, 
National  Register,  History  and 
Education,  National  Park  Service,  P.O. 
Box  37127.  Suite  310.  Washington.  DC 
20013-7127. 

The  nominations  to  be  considered  are: 
Arizona 

Grand  Canyon  Village.  Grand  Canyon 
National  Park 
Connecticut 

Philip  Johnson's  Glass  House,  796- 
856  Ponus  Ridge  Road,  New  Caanan 
Illinois 

Owen  Lovejoy  House,  East  Peru 
Street,  Princeton 

Haymarket  Martyrs'  Monument,  863 
S.  Des  Plaines  Avenue.  Forest  Park 
Indiana 

Eleutherian  College  Classroom  and 
Chapel  Building.  SR  250.  Lancaster 
Kansas 

Spring  Hill  Ranch.  Chase  County 
Maryland 

Greenbelt  Historic  District.  Greenbelt 
Massachusetts 

Gore  Place.  52  Gore  Street.  Waltham 
(REVISED  DOCUMENT A-nON) 
Montana 

Going-to-the-Sun  Road.  Glacier 
National  Park 
North  Dakota 

Huff  Archeological  Site.  Morton 
County 
Ohio 

John  Rankin  House.  6152  Rankin 
Road.  Ripley 

John  P.  Parker  House.  300  Front 
Street.  Ripley 
South  Dakota 

Vanderbilt  Archeological  Site, 


Campbell  County 
Washington 

Mount  Rainier  National  Park,  Ashford 
West  Virginia 

Matewan  Historic  District,  Matewan 

Also,  should  the  necessary  waivers  be 
received,  the  committee  will  also  be 
considering  an  additional  property: 
Shelbume  Farms,  Shelbume,  Vermont. 

The  committee  will  also  be  given  an 
introduction  and  overview  to:  El 
Camino  Real  de  Tierra  Adentro  National 
Historic  Trail  feasability  study,  Texas. 

Dated:  October  22. 1996. 
Carol  D.  Shull, 

Chief.  National  Historic  Landmarks  Survey 
and  Keeper,  National  Register  of  Historic 
Places,  National  Park  Service,  Washington 
Office 

(PR  Doc.  96-28069  Filed  10-31-96;  8:45  am] 
■LUNQ  OOM4310-7V-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITEO  STATES 

Hearing  of  tha  Judicial  Confaranca 
Advtaory  Commlttaa  on  Rulaa  of 
Appailata  Procadura 

AOENCY:  Judicial  Conference  of  the 
United  States.  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 
ACTION:  Notice  of  cancellation  of  open 
hearing. 

summary:  The  Appellate  Rules  public 
hearing  scheduled  to  be  held  in  Denver, 
Colorado  on  November  15,  1996,  has 
been  canceled.  (Original  notice  of 
hearing  appeared  in  the  Federal 
Register  of  August  28,  1996  (61  FR 
44345)]. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts.  Washington. 
DC.  20544.  telephone  (202)  273-1820. 

Dated:  October  28.  1996. 
John  K.  Rabiej. 

Chief.  Rules  Committee  Support  Office. 
|FR  Doc.  96-28035  Filed  10-31-96;  8:45  am] 

MLLMQ  COOC  «1»-01-M 


DEPARTMENT  OF  JUSTICE 

Offlca  of  Juatica  Programa 
[OJP  No.  1104;  ZRIN  1121-ZA-43] 

Meeting  of  ttta  Coordinating  Council 
on  Juvanlla  Juatica  and  Dailnquancy 
Prevention 

AOENCY:  Office  of  Justice  Programs. 
Justice. 

ACTION:  Notice  of  meeting. 


SUPPLEMENTARY  MFORMATKM:  A  meeting 
of  the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  will 
take  place  in  the  District  of  Columbia, 
beginning  at  1:00  p.m.  on  Wednesday, 
Novembm  20.  1996  and  ending  at  3:00 
p.m.  on  November  20. 1996.  T^s 
advisory  committee,  chartered  as  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
will  meet  at  the  United  States 
Department  of  Justice,  located  at  950 
Pennsylvania  Avenue,  NW..  Conference 
Room  5111,  Washington.  DC.  20530- 
0001.  The  Coordinating  Council, 
established  pursuant  to  Section  3(2)A  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  will  meet  to  carry  out  its 
advisory  functions  under  Section  206  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended. 
This  meeting  %vill  be  open  to  the  public. 
The  public  is  advised  that  it  must  enter 
the  building  via  the  Constitution 
Avenue  Visitors  Center.  For  security 
reasons,  members  of  the  public  who  are 
attending  the  meeting  must  contact  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  by 
close  of  business  November  13, 1996, 
The  public  is  further  advised  that  a 
pictured  identification  is  required  to 
enter  the  building. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
f>oint  of  contact  at  OJJDP  is  Lutricia  Key 
who  can  be  reached  at  (202)  307-5911. 

Dated:  October  28, 1996. 
lohn  |.  WUmmi. 

Deputy  Administrator.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
(FR  Doc.  96-28044  Filed  10-31-96:  8:45  am] 
MJJNO  COM  441«-1«-P 


DEPARTMENT  OF  LABOR 

Emptoymant  Standaida  Admlnlatration 
Waga  and  Hour  DIvlalon 

Minimum  Wagaa  for  Fadaral  and 
Fadarally  Aaaiatad  Conatructlon; 
Qanaral  Waga  Datarmlnatlon  Daclalona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
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have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
fiaderally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  ptiblic  comment 
procedtire  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  writh  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  I^vis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractora  to 
laborers  and  mechanics. 

Any  persoii,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 


submitting  this  data  may  be  obtained  by      Vb/iune  IV 

writing  to  the  U.S.  Department  of  Labor, 

Employment  Standards  Administration. 

Wage  and  Hour  Division.  Division  of 

Wage  Determinations,  200  Constitution 

Avenue,  N.W.,  Room  S-3014. 

Washington,  D.C.  20210. 

Modificatioiis  to  General  Wage 
Detennination  Deacons 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Voltime  and  State.  Dajtes  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT960001  (March  15. 1996) 

CT960003  (March  15, 1996) 

Cr960004  (March  15, 1996] 
Maine 

ME960005  (March  15, 1996) 

ME960010  (March  15, 1996) ' 

ME960022  (March  15, 1996] 

ME960042  (March  15, 1996) 
Now  Jersey 

NI960002  (March  IS,  1996] 
New  York 

NY960003  (March  15, 1996] 

NY9600b6  (March  15. 1996) 

^fy960008  (March  15. 1996) 

NY960010  (March  15, 1996) 

NY960012  (March  15. 1996) 

NY960013  (March  15. 1996] 

NY960018  (March  15, 1996) 

NY960020  (March  15, 1996) 

NY960042  (March  15, 1996) 

NY960050  (March  15, 1996) 

NY960051  (March  15, 1996) 

NY960074  (March  15, 1996] 

NY960076  (March  15, 1996) 

Volume  n 

Pennsylvania 

PA960001  (March  15, 1996) 
PA960002  (March  15, 1996) 
PA960003  (March  15, 1996) 
PA960004  (March  15. 1996) 
PAg60016  (March  15. 1996) 
PA960017  (March  15, 1996) 
PA960020  (March  15, 1996) 
PA960027  (March  15, 1996) 
PA960033  (March  15, 1996] 


Volume  m 

Florida 
FL960034  (March 
FLg60100  (March 

Georgia 
GA960004  (March 
GA960033  (March 
GA960050  (March 

Kentucky 
KY960001  (March 
KY960007  (March 
KY960027  (March 
KY960029  (March 
KY960035  (March 

South  Carolina 
SC960033  (March 


15, 1996) 
15. 1996) 

15. 1996) 
IS,  1996] 
IS.  1996) 

15, 1996) 
15. 1996) 
15, 1996) 
IS,  1996) 
IS.  1996) 

15. 1996) 


Minnasota 

MN96000S  (March 

MN960008  (March 

MN96001S  (March 

MN960058  (March 

MN960061  (March 
Ohio 

OH960002  (March 

OHg60012  (March 

OH960029  (March 

OH960035  (March 

OH960038  (March 

Volume  V 

Louisiana 

LA9e0001  (March  15, 

LA960004  (March  15. 

LA96000S  (March  IS, 

LA960009  (March  15. 

LA960010  (March  15, 

LA960016  (March  15. 

LA960018  (March  15. 
Missouri 

MO960001  (March  15 

MO960002  (March  15 

MO960003  (March  15 

MO96a00e  (March  15 

MO960008  (March  15 

MO960009  (March  IS 

MO960011  (March  IS 

MO960013  (March  IS 

MO960041  (March  15, 
-    MO960042  (March  IS, 

MC)960047  (March  15, 

MO960050  (March  15, 

MO960051  (March  15, 

MO960057  (March  15, 

MO960058  (March  15, 

MO9e0060  (March  IS, 

MO960062  (March  15, 

MO960065  (March  15, 

MO960067  (March  IS, 

MO960072  (March  15, 
Nebraska 

NE960003  (March  15. 

NE960038  (X4arch  IS. 

Volume  VI 

North  Dakota 

ND960002  (March  IS. 

ND960019  (March  IS. 

ND960026  (March  IS. 

ND960027  (March  15. 

ND960049  (March  15, 

ND9600SO  (March  15. 
Oregon 

OR960001  (March  15. 

(^960011  (March  15. 

ORg60014  (March  15. 
Washington 

WA960001  (March  15, 

WA960002  (March  15. 

WA960003  (March  15, 

WA96O011  (March  15. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 


15. 1996] 
15. 1996) 
15. 1996] 
15. 1996] 
IS.  1996] 

15, 1996)^ 
15, 1996) 
IS,  1996) 
15, 1996) 
IS,  1996) 


1996) 
1996) 
1996) 
1996) 
1996] 
1996] 
1996] 

.1996) 
.1996) 
.1996) 
,1996] 
,1996) 
,1996) 
.1996) 
,1996) 
.1996) 
.1996] 
.1996] 
,1996) 
,1996] 
,1996] 
,1996] 
,1996) 
,1996] 
,1996) 
,1996] 
,1996] 

1996) 
1996) 


1996) 
1996) 
1996) 
1996] 
1996] 
1996) 

1996] 
1996) 
1996) 

1996) 
1996) 
1996) 
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publication  is  available  at  each  of  the  50 
Regional  Covemment  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  Fed  World 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Docimients.  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
sub8cription(8).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Wuhingtoo.  D.C  this  25tii  day 
of  October  1996. 
PhiUp  J.  GloM, 

Chief.  Branch  of  Construction  Wage 
Determinations . 
|FR  Doc.  95-27789  Filed  10-3t-fl6;  8:45  am] 

■LIMQ  COOK  4«ie-IT-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Grant  Availability  Notlca;  Corraetlon 

AQCNCY:  Institute  of  Museum  Services. 
NFAH. 

ACTION:  Correction  to  grant  application 
availability  notice  for  fiscal  year  1997, 
submitted  September  13,  1996  and 
printed  September  26,  1996  on  page 
50152. 

(Catalogue  of  Federal  Domestic  Assistance 
No.  45.301  Institute  of  Museum  Services) 
Dated  October  23.  1996 

OEAOUNE  DATE  FOR  TRANSMITTAL  Of 
APfUCATKMS:  Applications  must  be 
mailed  or  hand-delivered  by  the 
deadline  date: 


Program 


Program 


Deadfene 


GOS 

February  14.  1997. 

CP 

February  28.  1997. 

PSP  

Apm  11.  1997 

CAP  

December  6.  1996. 

MAPI  

October  25.    1996 
1997 

am  April  25 

MAP  II      . 

March  14.  1997 

MAP  III 

ML!  


February  28.  1987. 
M«cfi21.  1907. 


DUd*  B.  Fraakal. 

Director,  Institute  of  Museum  Servicee. 

IFR  Doc.  96-28018  Filed  10-31-96;  8:45  am] 

■ajJNQ  COM  TMS-ai-M 

National  Endowmant  for  the  Arta 

NatlofMl  Council  on  ttia  Aria  129lh 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Coimcil  on  the  Arts  will  be  held  on 
November  19.  1996  from  9:00  a.m.  to 
5:30  p.m.,  in  Room  M-09  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue.  N.W..  Washington.  DC.  20506. 

This  meeting  will  be  open  to  the 
public.  Topics  will  Include  a 
Congressional  Update  and  Council 
Letter  Committee  and  American  Canvas 
reports.  Discussions  will  be  held  on  the 
FY  98  Budget.  Guidelines  for  Grants  for 
Organizations,  and  Literature 
Fellowships.  Application  review  will 
follow  discussions. 

If.  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Council  to 
discuss  nonpublic  commercial  or 
flnancial  information  of  intrinsic  value, 
the  Coimcil  will  go  into  cloaed  sesaion 
pursuant  to  subsection  (c)(4)  of  the 
Covemment  in  the  Sunshine  Act,  5 
U.S.C.  552b.  Additionally,  discussion 
concerning  purely  personal  information 
about  individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.SC.  552b. 

Any  interested  fwrsons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public.  If 
you  need  special  accommodations  due 
to  a  disability,  please  contact  the  Office 
of  AccessAbility,  National  Endowment 
for  the  Arts.  1100  Pennsylvania  Avenue, 
N.W.,  Washington.  D.C.  20506,  202/ 
682-5532,  TTY-TDD  202/682-5429.  at 
least  seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  hom  the 
Office  of  Communications,  National 
Endowment  for  the  Arts.  Washington, 
D.C.  20506. at  202/682-5570. 


Datad:  October  27. 1990. 
Katny  PWiHla-WaraHS, 
Panel  Coordinator,  Office  of  Guidelines  and 
Pan^  Opetatioa*. 

(PR  Doc.  96-2790S  Filed  10-31-96;  8:45  am) 
■KJJMaCOOf  7SS7-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  PermHa  laauad  Under  the 
Antarctic  ConaervaHon  Act  of  1978 

AOENCV:  National  Sdance  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
PubUc  La^  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  imder  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  MIFORMATION  CONTACT: 
Nadene  G.  iCennedy.  Permit  Office. 
Office  of  Polar  Programs.  Rm.  755. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
SUPPlfMENTARY  atFORMATION:  On  August 
30.  1996.  the  National  Science 
Foimdation  published  a  notice  in  the 
Federal  Register  to  permit  applications 
received.  Permits  were  issued  on 
October  22,  1996  to  the  following 
appUcants: 

Natalie  Goodall,  Permit  No.  97-002 
Douglas  Quinn.  Permit  No.  97-005 
David  Ainley,  Permit  No.  97-010 
Gerald  L.  Kooyman.  Permit  No.  97-011 
Diana  W.  Freckman.  Permit  No.  97-013 
Ron  Naveen.  Permit  No.  97-015 
Nadana  G.  KaniMdy. 
Permit  Office. 
(FR  Doc.  96-28040  Filed  10-31-96;  8:45  ami 


NUCLEAR  REGULATORY 

[Dodiat  Noe.  SO-315  and  50-3iq 

Indiana  Michigan  Povver  Company 
(D.a  Coolt  Nuclear  Rant.  Unlta  1  and 
2);  Exemfytlon 

I 

Indiana  Michigan  Power  Company 
(IMPCo.  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-58 
and  DPR-74  which  authorize  operation 
of  the  Donald  C.  Cook  Nuclear  Plant. 
Units  1  and  2,  respectively.  The  Cook 
facilities  are  pressurized  water  reactors 
located  at  the  licensee's  site  in  Berrien 
County.  K4ichigan.  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
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orders  of  the  Conunission  now  or 
hereafter  in  eKact. 

n 

Subsection  (a)  of  10  CFR  70.24, 
"Criticality  accident  requirements," 
requires  that  each  licensee  authorized  to 
possess  special  nuclear  material  (SNM) 
shall  maintain  in  each  area  where  such 
material  is  handled,  used,  or  stored,  an 
appropriate  criticaUty  monitoring 
system. 

In  accordance  with  the  Technical 
Specifications  for  D.  C.  Cook,  Units  1 
and  2,  the  monitoring  requirements  of 
10  CFR  70.24(a)(2)  are  applicable. 
Subsection  (a)  of  10  CFR  70.24  also 
requires  that  emergency  procedures  be 
maintained  for  eadi  area  in  which 
licensed  SNM  is  handled,  used,  or 
stored  to  ensure  that  all  personnel 
withdraw  to  an  area  of  safety  upon  the 
soimding  of  the  alarm.  These 
procedures  must  include  the  conduct  of 
drills  to  familiarize  personnel  with  the 
evacuation  plan,  designation  of 
resp>onsible  individuals  for  determining 
the  cause  of  the  alarm,  and  placement 
of  radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency.  However,  exemptions  may 
be  requested  pursuant  to  10  CFR 
70.24(d).  provided  that  the  licensee 
beUeves  that  good  cause  exists  for  the 
exemption. 

By  letter  dated  April  8. 1996.  the 
licensee  requested  an  exemption  from 
the  requirements  of  10  CFR  70.24.  A 
previous  exemption  from  the  provisions 
of  10  CFR  Part  70.24  for  the  storage  of 
SNM,  including  reactor  fuel  assemblies . 
[maximum  amount  of  2313  kg  of  U-235 
in  uranium  enriched  to  no  more  than 
3.15  weight  percent  (w/o)],  was  granted 
to  Indiana  and  Michigan  Power 
Company  for  D.C.  Cook  Unit  2  in  NRC 
Materials  License  No.  SNM-1753.  The 
materials  license  was  issued  on  August 
18, 1977.  No  similar  exemption  was 
issued  for  the  Unit  1  materials  Ucense; 
however,  the  fuel  storage  facilities  were 
common  to  both  units.  The  previously 
issued  exemption  expired  when  the 
materials  license  expired  upon 
conversion  of  the  construction  permit  to 
an  operating  license  on  December  23, 
1977,  for  Unit  2.  The  basis  for  the 
current  exemption  request  is  the  same 
as  for  the  original  request.  Specifically, 
the  licensee  proposes  to  handle  and 
store  unirrachated  fuel  without  having  a 
criticality  monitoring  system  or 
emergency  procedures  as  required  by  10 
CFR  70.24. 

The  basis  for  the  exemption  is  that 
inadvertent  or  accidental  criticality  will 
be  precluded  through  compliance  with 
the  Cook  Technical  Specifications,  the 
geometric  spacing  of  fuel  assemblies  in 


the  new  fuel  storage  {adlity  and  spent 
fuel  storage  pool,  and  adnJnistrative 
controls  imposed  on  fuel  handling 
procedures. 

Inadvertent  or  accidental  criticality  of 
SNM  while  in  use  in  the  reactor  vessel 
is  precluded  through  compliance  with 
the  Cook  Technical  Specifications, 
including  reactivity  requirements  (e.g., 
shutdown  margins,  limits  on  control  rod 
movement),  instrumentation 
requirements  (e.g.,  reactor  power  and 
radiation  monitors),  and  controls  on 
refueling  operations  (e.g.,  refueling 
boron  concentration  and  source  range 
monitor  requirements).  In  addition,  the 
operators'  attention  directed  toward 
instruments  monitoring  behavior  of  the 
nuclear  fuel  in  the  reactor  assures  that 
the  facility  is  operated  in  such  a  manner 
as  to  preclude  inadvertent  criticality. 
Finally,  since  access  to  the  fuel  in  the 
reactor  vessel  is  not  physically  possible 
while  in  use  and  is  procedurally 
controlled  during  refueling,  there  are  no 
concerns  associated  with  loss  or 
diversion  of  the  fiiel. 

SNM  as  nuclear  fuel  is  stored  in  one 
of  two  locations,  the  spent  fuel  pool  or 
the  new  fuel  vault.  The  spent  fuel  pool 
is  used  to  store  irradiated  fuel  under 
water  after  its  discharge  from  the 
reactor.  The  pool  is  designed  to  store  the 
fuel  in  a  geometric  array  that  precludes 
criticality..  In  addition,  existing 
Technical  Specification  limits  on  ken  are 
maintained  less  than  or  equal  to  0.95, 
even  in  the  event  of  a  fuel  handling 
accident.  The  new  fuel  vault  design 
precludes  criticality  by  maintaining  an 
effective  multiplication  factor  less  than 
or  equal  to  0.95  when  the  racks  are  fully 
loaded  and  in  the  normal  dry  condition 
or  under  full  water  density  flooded 
conditions.  The  effective  multiplication 
factor  is  also  less  than  or  equal  to  0.98 
under  optimum  moderation  conditions. 
The  new  fuel  vault  is  used  to  receive 
and  store  new  fuel  in  a  dry  condition 
upon  arrival  on  site  and  prior  to  loading 
in  the  reactor.  Administrative  controls 
encompass  placing  the  assemblies  in  the 
fuel  inspection  stand,  performing 
inspection  activities,  and  lifting  and 
placement  of  the  assemblies  into 
specified  locations  in  the  new  fuel 
vault. 

The  new  fuel  vault  is  protected  irom 
the  effects  of  natural  phenomena, 
including  earthquakes,  tornadoes, 
hurricanes,  floods,  and  external 
missiles.  The  auxiliary  building  which 
houses  the  new  fuel  vault  is  designed  to 
Seismic  Class  I  by  a  djmamic  analysis 
using  Response  Spectrum  and  Modal 
Analysis  Procedure  to  maintain 
structural  integrity  after  a  safe  shutdovtm 
earthquake  (SSE)  or  following  a 
postulated  hazard,  such  as  fire,  internal 


missiles,  or  pipe  break.  The  new  fuel 
racks  are  designed  to  Seismic  Class  ID 
by  an  analysis  using  the  procedures  of 
the  Uniform  Building  Code. 

Both  irradiated  and  unirradiated  fuel 
is  moved  to  and  from  the  reactor  vessel 
and  the  spent  fuel  pool  to  accommodate 
refueling  operations.  Also,  unirradiated 
fuel  can  be  moved  to  and  from  the  new 
fuel  storage  wea.  In  addition, 
movements  of  fuel  into  the  facility  and 
within  the  reactor  vessel  or  within  the 
spent  fuel  pool  occur.  Fuel  movements 
are  procedurally  controlled  and 
designed  to  preclude  conditions 
involving  criticality  concerns.  In 
addition,  the  Technical  Specifications 
specifically  address  the  refueling 
operations  and  limit  the  handling  of  fuel 
to  ensure  against  an  accidental 
Titicality  and  to  preclude  certain 
movements  over  the  spent  fuel  pool  and 
the  reactor  vessel. 

Based  upon  the  information  provided, 
there  is  reasonable  assurance  that 
irradiated  and  unirradiated  fuel  will 
remain  subcritical.  The  circumstances 
for  granting  an  exemption  to  10  CFR 
70.24  are  met  because  criticality  is 
precluded  with  the  present  design 
configuration,  Technical  Specifications 
requirements,  administrative  controls, 
and  the  fuel  handling  equipment  and 
procedures.  Therefore,  the  staff 
concludes  that  the  Ucensee's  request  for 
an  exemption  from  the  requirements  of 
10  CFR  70.24  is  acceptable  and  should 
be  granted. 

m. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
70.14,  this  exemption  is  authorized  by 
law.  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwiseth  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Indiana  Michigan  Power 
Company  an  exemption  as  described  in 
Section  n  above  from  10  CFR  70.24. 
"Criticality  accident  requirements,"  for 
D.C.  Cook,  Units  1  and  2. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (61  FR  39672). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia. 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  96-280S4  Filed  10-31-96:  8:45  am] 
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[DochM  Numbw  40-6689] 

Ptrotomlce  Company;  Notico  of 
Receipt  of  Application  for  EetabHaMng 
ANamate  Concentration  Umlta  In 
Source  Matartoi  Uoenae  8UA-461  for 
the  SMrley  Baain,  Wyoming  Uranium 
MM  Site;  Hearing  Opportunity 

AOCNCY:  Nuclear  RBgulatory 
Commission. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  September  10.  1996.  an 
application  from  Petrotomics  Company 
(Petrotomics)  to  establish  Alternate 
Concentration  Limits.  Points  of 
Compliance,  Points  of  Exposure,  and 
Restricted  Area  boundary,  and  amend 
accordingly  Source  Material  License  No. 
SUA-551  for  the  Shirley  Basin 
Wyoming  uranium  mill. 
FOR  FURTXR  INFORMATION  CONTACT: 
Mohammad  W.  Haque.  Uranium 
Recovery  Branch.  CKvision  of  Waste 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Telephone  (301)  415-6640. 

aUPPt-EMCNTARV  INFORMATION: 
Petrotomics'  application  to  amend 
Source  Material  License  SUA-551. 
which  describes  the  proposed  change 
and  the  reasons  for  the  request  is  being 
made  available  for  public  inspection  at 
the  NRC's  Public  Document  Room  at 
2120  L  Street.  NW  (Lower  Level). 
Washington.  DC  20555. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Piirsuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  Li  accordance 
with  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Ragiater.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike.  Rockville.  MD 
20852:  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  DC  2055S- 
0001,  Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  deUvering  it  personally  or  by 
mail,  to: 


(1)  The  applicant,  Petrotomics 
Company.  P.O.,  Box  8509.  Shirley 
Basin.  Wyoming  82615,  Attention:  Ron 
Juday: and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations.  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2. 1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  Ucensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  October  1996. 

loeeph  J.  Helonlch. 

Chief.  Uranium  Recovery  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
|FR  Doc.  96-28053  Filed  10-31-96;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

IFonn  OFMO] 

Propoaed  Collection;  Comment 
Requeat 

AQENCY:  Office  of  Personnel 
Management. 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  5  CFR  1320.5  (a)(i)(iv). 
this  notice  announces  that  OPM  intends 
to  submit  to  the  office  of  Management 
and  Budget  (0MB)  a  request  for 
reclearance  of  an  information  collection. 
The  Mail  Reinterview,  OFI  Form  10,  is 
completed  by  individuals  who  have 
been  interviewed  by  a  contract 
investigator  during  the  course  of  a 
personnel  investigation.  This  form  asks 


auestions  regarding  the  performance  of 
16  investigator. 

It  is  estimated  that  5700  individuals 
will  respond  annually,  each  response 
requiring  approximately  6  minutes  to 
complete,  for  a  total  burden  of  570 
hours 

DATES:  Comments  on  this  pro{>osal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
To  obtain  copies  of  the  proposal  please 
contact  James  M.  Farron  at  202-418- 
3208  or  by  email  to  im&rronOopm.gov. 
Submit  comments  on  this  proposal  to 
Richard  A.  Ferris,  Office  of  Personnel 
Management,  Room  200,  600  E.  Street 
N.W.,  Washington,  DC.  20004. 

U.S.  Office  of  Personnel  Managoment. 

Lorraine  A.  Graan. 

Deputy  Director. 

[PR  Doc  96-28011  Filed  10-31-96;  8:45  am] 
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ISF2800] 

Proposed  Collection;  Comment 
Requeat  Review  of  a  Information 
Collection 

AOENCY:  Office  of  Personnel 

Management. 

ACTION:  NoUce. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  will  be 
submitting  to  the  Office  of  Management 
and  Budget  a  request  for  reclearance  of 
an  information  collection.  SF  2800, 
Application  for  Death  Benefits  Under 
the  Civil  Service  Retirement  System,  is 
used  by  survivors  to  apply  for  death 
benefits. 

We  estimate  70,000  forms  are 
completed  annually.  Each  form  takes 
approximately  30  minutes  to  complete, 
liie  annual  estimated  burden  is  35.000 
hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarron8mail.opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESS:  Send  or  deliver  comments 
to — Lee  Dettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insuirance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349,  Washington,  DC 
20415-0001. 

FOR  INFORMATKM  REQARD»«Q 
ADMINISTRATIVE  COOROtlATKM— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 


U.S.  Office  of  Personnel  Management 

Lofraina  A.  Gnan. 

Deputy  Dimctor. 

[FR  Doc  96-28012  Piled  10-31-96;  8:45  am] 
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and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patricia  Paige,  (202)  606-0830. 
SUPPLEMENTARY  MFORMATXM:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  imder 
the  Excepted  Service  provisions  of  5 
CFR  213  on  September  27, 1996  (61  FR 
50886).  Individual  authorities 
established  or  revoked  imder  Schedules 
A  and  B  and  established  imder 
Schedule  C  between  September  1, 1996, 
and  September  31, 1996.  appear  in  the 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  will  also  be  published. 


(Pomw  Rl  20-7  aid  Rl  30-41 

Proposed  Collection;  Comment 
Requeat  for  Review  of  a  Revised 
information  CoHecUon: 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  intends  to 
submit  to  the  Office  of  Management  and 
Budget  a  request  for  clearance  of  a 
revised  information  collection.  RI 20-7, 
Representative  Payee  Application,  is 
used  by  CSRS  and  FERS  to  collect 
information  from  persons  applying  to  be 
fiduciaries  for  annuitants  or  survivor 
annuitants  who  appear  to  be  incapable 
of  handling  their  own  funds  or  for 
minor  children.  RI  30-3,  Information 
Necessary  for  a  Competency 
Determination,  collects  medical 
information  regarding  the  annuitant's 
competency  for  OPM's  use  in  evaluating 
the  annuitant's  condition. 

Approximately  12,480  RI  20-7  forms 
will  be  completed  annually.  Each  form 
requires  approximately  30  minutes  to 
complete.  The  annual  burden  is  6,240 
hours.  Approximately  250  RI  30-3 
forms  will  be  completed  annually.  Each 
form  requires  approximately  1  hour  to 
complete.  The  total  annual  burden  is 
6,490  hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarron@mail.opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESS:  Send  or  deliver  comments 
to — Lorraine  E.  Dettman,  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management.  1900  E 
Street.  NW,  Room  3349,  Washington, 
DC  20415. 

FOR  INFORMATION  REQAROINQ 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey.  Management 
Services  Division,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

[FR  Doc.  96-28013  Filed  10-31-96: 8:45  ami 
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[RI  92-22] 

Propoaed  Collection;  Comment 
Requeat  for  Raviaw  of  a  Ravlsad 
Information  Collection 

AQENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  clearance  of  a  revised 
information  collection.  RI  92-22, 
Aimuity  Supplement  Earnings  Report,  is 
used  annually  to  obtain  the  amount  of 
personal  earnings  frt>m  annuity 
supplement  recipients  to  determine  if 
there  should  be  a  reduction  in  benefits 
paid  to  the  annuitant. 

Approximately  160  RI  92-22  forms 
will  be  completed  annually.  Each  form 
requires  approximately  15  minutes  to 
complete.  "The  annual  estimated  burden 
is  40  hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarrondmail.opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  dehver  conunents 
to— 

Victor  J.  Roy,  Chief,  Entitlements 
Division,  Retirement  and  Insurance 
Service,  U.S.  Office  of  Personnel 
Management,  1900  E  Street.  NW., 
Room  2342,  Washington,  DC  20415 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  EX:  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division.  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

[FR  Doc.  96-28014  Filed  10-31-96;  8:45  am) 
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Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 


Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  in  September 
1996. 

Schedule  B 

No  Schedule  B  authorities  were 
established  in  September,  1996. 

The  following  Schedule  B  authority 
was  revoked  in  September,  1996: 

Department  of  Labor 

Office  of  the  Inspector  General.  Not  to 
exceed  110  p>ositions  of  Criminal 
Investigator  (Special  Agent),  GS-1811- 
5/15,  in  the  Office  of  Labor 
Racketeering.  Effective  September  20. 
1996. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  in  September,  1996: 

Department  of  Agriculture 

Special  Assistant  to  the  Director, 
Empowerment  Zone/Enterprise 
Community.  Effective  September  4. 
1996. 

Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service.  Effective  September  5, 1996. 

Confidential  Assistant  to  the  Deputy 
Under  Secretary  for  Policy  and 
Planning.  Effective  September  10, 1996. 

Confidential  Assistant  to  the 
Administrator,  Rural  Utilities  Service. 
Effective  September  12, 1996. 

Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Office.  Effective  September  27, 1996. 

Confidential  Assistant  to  the  Secretary 
of  Agriculture.  Effective  September  27. 
1996. 

Confidential  Assistant  to  the  Deputy 
Under  Secretary  for  Research,  Education 
and  Economics.  Effective  Septembet.30. 
1996. 
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Department  of  (Commerce 

Senior  Advisor  to  the  Chief  of  Staff. 
Effective  September  12. 1996. 

Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
September  12.  1996. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  September  12. 1996. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
September  12, 1996. 

Confidential  Assistant  to  the  Director 
for  Communications  and  Press 
Secretary.  Effective  September  12.  1996. 

Confidential  Assistant  to  the  Senior 
Advisor  to  the  Secretary.  Effective 
September  12.  1996. 

Special  Assistant  to  the  General 
Counsel.  Effective  September  27.  1996. 

Department  of  Defense 

Personal  and  Confidential  Assistant  to 
the  Principal  Deputy  Under  Secretary  of 
Defense  for  Policy.  Effective  September 
4.1996. 

Special  Assistant  to  the  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness  for  External  Affairs  and 
Management  Support.  Effective 
September  13.  1996. 

Special  Assistant  for  Outreach  to  the 
Deputy  Under  Secretary  of  E)efense 
(Environmental  Security).  Effective 
September  27.  1996. 

Special  Assistant  to  the  Principal 
Deputy  Under  Secretary  of  Defense  for 
Pohcy.  Effective  September  30.  1996. 

Department  of  Education 

Confidential  Assistant  to  the  Assistant 
Secretary.  Office  of  Qvil  Rights. 
Effective  September  4.  1996. 

Confidential  Assistant  to  the 
Counselor  to  the  Secretary.  Effective 
September  9.  1996. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective 
September  12.  1996. 

Special  Assistant  to  the  Director. 
Scheduling  and  Briefing.  Office  of  the 
Secretary.  Effective  September  24,  1996. 

Confidential  Assistant  to  the  Assistant 
Secretary,  Office  of  Intergovernmental 
and  Interagency  Affairs.  Effective 
September  30,  1996. 

Department  of  Health  and  Human 
Services 

Executive  Assistant  to  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
Effective  September  17.  1996. 

Special  Assistant  to  the  Director. 
Office  of  Professional  Relations. 
Effective  September  20.  1996. 


Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  General 
Counsel.  Effective  September  19. 1996. 

Department  of  Justice 

Special  Assistant  to  the 
Commissioner,  Immigration  and 
Naturalization  Service.  Effective 
September  19, 1996. 

Department  of  Labor 

White  House  Liaison  to  the  Deputy 
Secretary.  Efiiective  September  13, 1996. 

Secretary's  Representative  to  the 
Associate  Director,  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  September  20, 1996. 

Department  of  State 

Foreign  Affairs  Officer  to  the  Deputy 
Assistant  Secretary  for  Public  Aihlis. 
Effective  September  6. 1996. 

Special  Assistant  to  the  Director, 
Policy  Planning  Staff.  Effective 
September  18, 1996. 

Department  of  Transportation 

Scheduling  Assistant  to  the  Special 
Assistant  for  Scheduling  and  Advance. 
Effective  September  12. 1996. 

Special  Assistant  to  the  Assistant  to 
Secretary  and  Director  of  Public  Affiairs. 
Effective  September  27,  1996. 

Department  of  the  Treasury 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  September  13,  1996. 

Environmental  Protection  Agency 

Executive  Assistant  to  the  Associate 
Administrator  for  Regional  Operations 
and  State  and  Local  Relations.  Effective 
September  5.  1996. 

Special  Assistant/Advanced  Program 
Advisor  to  the  Assistant  Administrator 
for  Enforcement  and  Compliance 
Assurance.  Effective  September  30, 
1996. 

Export-Import  Bank  of  the  United  States 

Administrative  Assistant  to  the 
Director,  a  Member  of  the  Bank  Board  of 
Directors.  Effective  September  4.  1996. 

National  Endowment  for  the  Humanities 

Special  Assistant  to  the  Chairman. 
Effective  September  5.  1996. 

Director  of  Enterprise  and 
Congressional  Liaison  to  the  Chairman. 
Effective  September  12. 1996. 

Occupational  Safety  and  Health  Review 
Commission 

Counsel  to  a  Commissioner  to  the 
Member  (Commissioner).  Effective 
September  12.  1996. 


Office  of  Personnel  Management 

Communications  Assistant  to  the 
Director,  Office  of  Communications. 
Efiisctive  September  12. 1996. 

Q^ce  of  the  United  States  Trade 
Representative 

Congressional  Affairs  Specialist  to  the 
Assistant  United  States  Trade 
Representative  for  Congressional 
Affairs.  Effective  September  12. 1996. 

President's  Commission  on  White  House 
Fellowships 

Special  Assistant  to  the  Director. 
President's  Commission  on  White 
House  Fellowships.  ECbctive  September 
12. 1996. 

Small  Business  Administration 

Deputy  Scheduler  to  the  Director  of 
Scheduling.  Effisctive  September  27. 
1996. 

Authority:  5  U.S.C  3301  and  3302:  E.O. 
10577.  3  CFR  1954-1958  Comp..  P.  218. 

0£Bc8  of  Panomiel  Management 

Loffraine  A.  Green, 

Depu  ty  Director. 

(PR  Doc.  96-28015  Filed  10-31-96;  8:45  am) 

■LUNQ  OOM  t*H-«l-M 


POSTAL  SERVICE 

Sunshin*  Act  MnUng;  Board  of 
Qovomora 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  1:00  p.m.  on  Monday,  November  4, 
1996,  and  at  8:30  a.m.  on  Tuesday. 
November  5. 1996,  in  Washington,  D.C. 

The  November  4  meeting  is  closed  to 
the  public  (see  61  FR  54245,  October  17, 
1996,  and  the  additional  notice 
published  in  today's  Federal  Regiater). 
The  November  5  meeting  is  open  to  the 
public  and  will  be  held  at  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza.  S.W..  in  the  Benjamin  Franklin 
Room.  The  Board  expects  to  discuss  the 
matters  stated  in  the  agenda  which  is  set 
forth  below.  Requests  for  information 
about  the  meeting  should  be  addressed 
to  the  Secretary  of  the  Board.  Thomas  J. 
Koerber.  at  (202)  268-4800. 

A^Boda 

Monday  Session 

November  4 — I  KM  p.m.  (Closed) 

1.  Consideration  of  a  New  Business  Venture. 
(Allen  R.  Kane,  Chief  Marketing  OfTicer 
and  Senior  Vice  President) 
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2.  Postal  Rate  Commission  Docket  No. 

MC96-3,  Special  Services  Fees  and 
Classification.  Qohn  H.  Ward,  Vice 
President,  Marketing  Systems) 

3.  Proposed  Piling  with  the  Postal  Rate 

Commission  for  Parcels/Expedited  Mail. 
(John  H.  Ward,  Vice  President,  Marketing 
Systems) 

4.  Consideration  of  Funding  Approval  for  the 

Minneapolis,  Minnesota,  Infbmiation 
Service  Center/ Accounting  Operations 
Center.  (Messrs.  Ponas,  Umsdieid  and 
Weirich) 

Tuesday  Session 

November  5 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  October 

7-8, 1996. 

2.  Remarks  of  the  Postmaster  General/Chief 

Executive  Officer.  (Marvin  Runyon) 

3.  Quarterly  Report  on  Service  Performance. 

(Yvonne  D.  Maguire,  Vice  President  and 
Consumer  Advocate) 

4.  Fiscal  Year  1997  Financing  Plan.  (Michael 

J.  Riley,  Chief  Financial  Officer,  and 
Stephen  M.  Kearney,  Treasiirer, 
Corporate  Treasury) 

5.  Capital  Investments. 

a.  Kansas  City,  Missouri,  Processing  and 
Distribution  Center.  (William ).  Brown, 
Vice  President,  Mid-West  Area 
Operations) 

b.  Computerized  On-Site  Data  Entry 
System  (CODES)  Replacement  Project. 
(Michael  ].  Riley,  Chief  Financial  Officer) 

6.  Tentative  Agenda  for  the  December  2-3, 

1996,  meeting  in  Washington,  D.C 

Thomas  J.  Koerber, 

Secretary. 

[FR  Doc.  96-28253  Filed  10-30-96;  8:45  am] 

MLUNG  CODE  7nO-12-M 


Sunshine  Act  Meeting;  Board  of 
Qovemors;  Addition  to  Closed  Meeting 
Agenda 

By  telephone  vote  on  October  23. 
1996.  a  majority  of  the  members 
contacted  and  voting,  the  Board  of 
Governors  voted  to  add  to  the  agenda  of 
its  November  4,  1996.  meeting,  closed  to 
public  observation  (see  61  FR  54245. 
October  17, 1996),  consideration  of  a 
new  business  venture. 

The  Board  determined  that  pursuant 
to  section  552b(c)  (3)  and  (4)  of  Title  5, 
United  States  Code;  section  410(c)(2)  of 
Title  39,  United  States  Code;  and 
section  7.3(d)  of  Title  39,  Code  of 
Federal  Regulations,  the  discussion  is 
exempt  from  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(b)]. 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  these  matters  be 
open  to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 


United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  552b(c) 
(3)  and  (4)  of  Title  5,  United  States 
Code;  section  410(c)(2)  of  Title  39, 
United  States  Code;  and  section  7.3(d) 
of  Title  39.  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  Thomas  J. 
Koerber.  at  (202)  268-4800. 
Thomas  J.  KoeTher, 
Secretary. 
(FR  Doc.  96-28254  Filed  10-30-96;  2:13  pm] 

BH.UNa  COOE  771»-ia-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PM.  No.  IC-22298:  811-3977] 

Baird  Capital  Davelopment  Fund,  Inc.; 
Notice  of  Application 

October  25, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Baird  Capital  Development 
Fund,  Inc. 

RELEVANT  ACT  SECTKM:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  August  19. 1996  and  amended  on 
October  22, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
bearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
November  19.  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for, the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  777  East  Wisconsin  Avenue, 
Milwaukee,  Wisconsin  53202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
942-0574.  or  Mercer  E.  Bullard,  Branch 


Chief,  at  (202)  942-0564  (Division  oT 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  Wisconsin 
corporation  on  February  21. 1984.  On 
February  27, 1984,  applicant  registered 
under  the  Act  and  filed  a  registration 
statement  pursuant  to  section  8(b)  of  the 
Act.  On  the  same  date,  applicant  filed 

a  registration  statement  on  Form  N-IA 
to  register  an  indefinite  number  of 
shares  of  its  common  stock  that  became 
effective  on  July  2, 1984.  Applicant's 
initial  public  offering  commenced  on 
that  date. 

2.  On  December  20,  1995,  applicant's 
Board  of  Directors  ("Directors") 
approved  and  recommended  an 
Agreement  and  Plan  of  Reorganization 
(the  "Agreement"),  pursuant  to  which 
applicants'  portfolio  securities  and  other 
assets  would  be  transferred  to  AIM 
Capital  Development  Fund  ("AIM 
Fund"),  a  series  of  AIM  Equity  Funds, 
Inc.  Proxy  materials  were  filed  with  the 
SEC  on  December  29, 1995  and  were 
distributed  to  shareholders  on  or  about 
February  2, 1996.  At  a  meeting  held  on 
March  15, 1996,  applicant's 
shareholders  approved  the  Agreement. 

3.  The  transfer  of  the  portfolio 
securities  and  other  assets  to  the  AIM 
Fund  occiured  on  August  12,  1996.  As 
consideration  for  the  transfer,  AIM 
Equity  Funds.  Inc.  issued  shares  of  AIM 
Fimd  directly  to  the  shareholders  of 
applicant,  and  the  shares  of  applicant 
were  thereupon  cancelled.  The 
aggregate  value  of  the  AIM  Fund  shares 
so  issued  was  equal  to  the  aggregate  net 
value  of  applicant's  assets  transferred  in 
the  transaction,  and  each  shareholder  of 
applicant  received  AIM  Fund  shares 
having  a  net  asset  value  equal  to  the 
shares  of  applicant  held  by  such 
shareholder  immediately  prior  to  the 
reorganization. 

4.  In  connection  with  the 
reorganization,  the  applicant  incurred 
approximately  $4,270  of  expenses, 
consisting  of  legal  fees.  Fees  and 
expenses  incurred  in  appUcant's 
liquidation  amounted  to  approximately 
$1,500.  All  of  such  fees  and  expenses 
were  paid  from  the  assets  of  applicant 
retained  in  the  reorganization  for  such 
purpose.  No  brokerage  commissions 
were  incurred  in  coimection  with  the 
reorganization. 
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5.  At  the  time  of  the  application, 
applicant  had  no  outstanding 
shareholders,  assets,  debts,  or  habilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

6.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
afbirs.  Applicant  Bled  articles  of 
dissolution  with  the  Wisconsin 
Secretary  of  State  on  August  14.  1996, 
to  terminate  its  corporate  existence. 

For  the  CommiMion.  by  the  Division  of 
InvMtraent  Managamenl.  pursuant  to 
delegatad  authority. 
Margarat  H.  McFariand, 
DBpu  ty  Secretary 

(PR  Doc.  96-27998  Filed  10-31-96;  8:45  am) 
■■JJNQ  COM  Wlfr^l-M 

(fM.  No.  tC-22297:  Sia-lOZTe] 

The  Qennett  Weleh  I  Koller  Funde,  et 
el.;  Notice  of  Applicetlon 

October  25.  1996. 

AQENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT8:  The  Gannett  Welsh  ft  Kotler 
Funds  (the  "Trust  ").  CWAK  Equity 
Fund,  L.P.  (the  "Partnership"),  Gannett 
Welsh  ft  Kotler.  Inc.  (the  "Adviser"), 
and  GSD,  Inc.  (the  "General  Partner"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  1 7(b)  of  the  Act  for  an 
exemption  from  section  17(a]  of  the  Act. 
SUMMARY  Of  APPUCATKM:  Applicants 
request  an  order  that  would  permit  the 
exchange  of  shares  of  a  series  of  the 
Trust  for  portfolio  securities  of  an 
affiliated  Partnership.  Thereafter,  the 
Partnership  will  dissolve  and  distribute 
the  shares  it  received  in  the  exchange 
pro  rata  to  its  partners. 

FNJNO  DATE:  The  application  was  filed 
on  July  26,  1996  and  amended  on 
October  21,  1996 

HEARING  OR  NOTIFICATKM  Of  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's   • 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  19,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  ceriificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 


request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  requect  notification  by 
writing  to  the  SEC's  Secretary. 
AOORESacS:  Secretary.  SEC.  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicants,  222  Berkeley  Street.  Boston. 
Massachusetts  02116. 
FOR  FURTHER  MfOAMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-^574.  or  Mercer  E.  Billiard.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPt.EMENTARY  MfONMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Rapreeantationa 

1.  The  Trust  is  a  Massachusetts 
business  trust  that  has  filed  to  be 
registered  under  the  Act  as  an  open-end 
management  investment  company.  The 
registration  statement  has  not  yet  been 
declared  effective,  and  no  offering  of 
shares  has  commenced.  The  Trust 
initially  will  offer  two  series  of  shares, 
the  GWftK  Equity  Fund  (the  "Equity 
Fund")  and  the  GWftK  Government 
Securities  Fund.  The  investment 
objective  of  the  Equity  Fund  is  long- 
term  total  return  from  a  combination  of 
capital  growth  and  growth  of  income. 
Shares  of  the  Equity  Fund  will  not  be 
subject  to  front-end  or  contingent 
deferred  sales  loads  or  redemption  fees. 
The  Trust  has  adopted  a  distribution 
expense  plan  pursuant  to  rule  12b-l  of 
the  Act.  Applicants  anticipate  that 
shares  of  the  Equity  Fimd  will  be 
marketed  in  much  the  same  manner  as 
the  interests  in  the  Partnership  have 
been  marketed  to  date. 

2.  The  Partnership  was  organized  in 
1991  as  a  limited  partnerahip  under 
Delaware  law.  The  Partnership  has  not 
been  registered  under  the  Act  in 
reliance  upon  section  3(c)(1)  of  the  Act, 
and  the  Partnership  interests  have  not 
been  registered  under  the  Sectirities  Act 
in  rehance  upon  section  4(a)  of  the 
Securities  Act.  The  Partnership's 
investment  objective  is  to  realize  long- 
term  total  return  from  a  combination  of 
capital  growth  and  growth  of  income,  by 
investing  in  a  diversified  portfolio  of 
equity  securities.  The  General  Partner  is 
the  sole  general  partner  of  the 
Partnership  and  a  wholly  owned 
subsidiary  of  the  Adviser.  All  of  the 
principals  of  the  General  Partner  are 
principals  of  the  Adviser.  As  of  June  30, 
1996.  the  General  Partner  had  capital 
invested  in  the  Partnership  representing 
.5%  of  the  net  assets  of  the  Partnerahip. 
The  General  Partner  received  its  interest 


in  the  Partnerahip  in  exchange  for  cash. 
The  Adviser  is  the  investment  adviser  of 
the  Partnership  and  the  Trust  and  is 
regigtered  as  an  Investment  Adviser 
under  the  Investment  Advisers  Act  of 
1940. 

3.  Applicants  propose  that  the  Equity 
Fund  will  exchange  substantially  all  of 
the  properties  and  assets  of  the 
Partnership  prior  to  offering  the  shares 
to  the  public.  Thereafter,  the 
Partnership  will  dissolve  ancf  distribute 
the  shares  it  received  to  its  partnere  pro 
rata,  including  the  General  Partner, 
along  with  cash  received  from  the  sale 
of  portfolio  securities,  if  any,  of  the 
Partnership  not  acquired  by  the  Equity 
Fund.  The  Partnership  wiU  retain  assets 
sufficient,  in  the  jud^ent  of  the 
Partnership,  to  pay  the  Partnership's 
debts,  obligations  and  liabiUties. 
Immediately  following  the  exchange 
transaction  (the  "Exchange"),  partnere 
of  the  Partnership  will  constitute  all  of 
the  holdere  of  shares  of  the  Equity  Fund, 
except  for  shares  representing  seed 
capital  contributed  to  the  Equity  Fund 
by  the  Adviser  or  one  of  its  affiliates 
pursuant  to  section  14(a)  of  the  Act. 

4.  The  proposed  Exchange  will  be 
effectuated  purauant  to  an  agreement 
and  plan  of  exchange  (the  "Plan")  to  be 
approved  by  the  limited  partnere  of  the 
Partnership.  Solicitation  of  the  limited 
(>artnere  for  approval  of  the  Plan  will  be 
made  by  means  of  a  prospectus/ 
information  statement.  Securities  of  the 
Partnership  will  be  acquired  and  valued 
by  the  Equity  Fund  at  the  time  of 
acquisition  in  accordance  with  the 
pricing  mechanism  adopted  by  the 
Board  of  Trustees  of  the  Trust  and  set 
forth  in  the  N-lA  Registration 
Statement,  which  is  equivalent  to  the 
independent  "current  market  price"  of 
the  securities  as  defined  in  rule  17a-7 
under  the  Act.  The  Equity  Fund  will  not 
acquire  securities  fix>m  the  Partnerahip 
if,  in  the  opinion  of  the  Adviser,  the   ' 
acquisition  would  result  in  a  violation 
of  the  Equity  Fund's  investment 
objectives,  policies,  or  restrictions.  The 
Equity  Fund  will  have  the  authority  to 
pay  proceeds  of  a  redemption  of  shares 
of  a  former  partner  of  the  Partnerahip  in- 
kind,  rather  than  in  cash,  in  order  to 
avoid  the  incurrence  of  excessive 
brokerage  costs  by  the  Equity  Fund  after 
the  Exchange.  No  affiliated  person  of  the 
Trust,  the  Adviser  or  the  General 
Partner,  or  affiliated  persons  of  any  such 
person,  will  receive  the  proceeds  of 
redemptions  in-kind. 

5.  The  General  Partner  has  considered 
the  desirability  of  the  Exchange  from  the 
point  of  view  of  the  Partnerahip  and  has 
concluded  that  (a)  the  Exchange  is  in 
the  best  interests  of  the  Partnerahip  and 
the  limited  partnera  and  (b)  the 
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Exchange  will  not  dilute  the  finanriwl 
interests  of  the  partners  when  their 
Paitnership  interests  are  converted  to 
shares  of  the  Equity  Fund. 

6.  The  Plan  will  not  be  submitted  to 
the  limited  partnere  of  the  Partnership 
unless  a  majority  of  the  board  of  trustees 
of  the  Trust,  including  a  majority  of  the 
non-interested  membm.  conclude  that 

(a)  the  Exchange  is  in  the  best  interest 
of  the  Equity  Fund,  the  Partnership,  and 
the  limited  partnere  of  the  Partnership; 

(b)  the  Exchange  will  not  dilute  the 
financial  interests  of  the  Equity  Fund's 
sole  shareholder  or  of  the  partnere  of  the 
Paitnership  when  their  interests  are 
converted  to  shares  of  the  Equity  Fund, 
and  (c)  the  terms  of  the  Exchange  as 
reflected  in  the  Plan  have  been  designed 
to  meet  the  criteria  contained  in  section 
17(b)  of  the  Act,  i.e.,  that  the  Exchange 
be  reasonable  and  fair,  not  involve 
overreaching  and  be  consistent  with  the 
policies  of  the  Equity  Fund.  The  trustees 
will  consider  each  aspect  of  the 
Exdiange.  including  (i)  the  method  of 
valuing  the  portfolio  securities  to  be 
acquired  from  the  Partnership,  (ii)  the 
net  asset  value  of  the  shares  to  be 
deUvered  to  the  Partnerahip,  (iii)  the 
procedure  for  selecting  among  the 
portfolio  securities  of  the  Partnership, 
(iv)  the  possibility  of  the  Eqtiity  Fimd's 
incurring  excessive  brokerage  costs  as  a 
result  of  redemptions  of  sh^es  by 
former  partnera  of  the  Partnerahip,  (v) 
the  allocation  of  the  costs  of  the 
Exchange,  (vi)  the  possibility  of  adverse 
tax  consequences  to  future  ^areholdere 
of  the  Equity  Fund  resulting  from  the 
carrying  forward  of  unrealized  capital 
gains  irom  the  Partnerahip  to  the  Equity 
Ftmd,  and  (vii)  the  benefits  bom  the 
Exchange  accniing  to  the  General 
Partner  and  the  Adviser. 

7.  The  Exchange  will  not  be  effected 
unless:  (a)  the  registration  statements  of 
the  Equity  Fund  have  been  declared 
effective,  (b)  the  limited  partnere  of  the 
Partnerahip  have  approved  the  Plan,  (c) 
the  requested  order  has  been  granted, 
and  (d)  the  Trust  has  received  an 
opinion  of  counsel  that  (i)  the 
distribution  of  shares  from  the 
Paitnership  to  its  limited  partnera. 
which  will  be  in  liqmdation  of  the 
Partnership,  will  not  cause  taxable  gain 
or  loss  to  be  recognized  by  the  limited 
partnera,  (ii)  the  .basis  to  the  limited 
partnera  for  the  shares  will  be  equal  to 
the  adjusted  basis  of  the  limited 
partnera'  interests  in  the  Partnerahip. 
and  (iii)  the  limited  partnera'  holding 
periods  with  respect  to  the  shares  will 
include  the  Partnerehip's  holding 
periods  with  respect  to  the  shares. 

8.  The  Exchange  has  been  proposed 
primarily  for  two  reasons.  Firat,  the 
Exchange  will  permit  limited  partnera  of 


the  Partnerahip  to  puraue  as 
shaieholdere  of  the  Equity  Fund 
substantially  the  same  investment 
objective  and  policies  in  a  laiger  fund. 
Second,  the  Equity  Fund  will  be  simpler 
to  operate  because  complicated 
allocation  calculations  that  the 
Partnership  must  make  would  not  apply 
to  the  Equity  Fund,  and  operating  as  a 
legisteied  investment  company  would 
eliminate  other  administrative  burdens 
and  filing  requirements  currently  faced 
by  the  Partnership. 

9.  The  General  Partner  will  assume  all 
costs  of  the  Exchange,  including  the  cost 
of  transferring  the  Partnership's 
portfolio  securities  to  the  accotmt  of  the 
Equity  Fund  and  the  cost  of  issuing 
shares  of  the  Equity  Fund  in  the 
Exchange,  as  well  as  the  legal  fees  and 
expenses  relating  to  the  application  for 
exemptive  relief  and  obtaining  an 
opinion  of  counsel  on  certain  tax 
mattere.  No  brokerage  commission,  fee, 
or  other  remimeration  will  be  paid  in 
connection  with  the  Exchange. 

10.  After  the  Exchange  is 
accomplished,  the  former  portfolio 
manager  of  the  Partnership  and  then- 
current  manager  of  the  Equity  Fund 
intends  for  the  foreseeable  future  to 
manage  the  assets  of  the  Equity  Fund  in 
substantially  the  same  manner  as  he  had 
previously  managed  the  Partnership, 
except  as  may  be  necessary  or  desirable 
(a)  in  order  to  qualify  as  a  regulated 
investment  company  under  the  Internal 
Revenue  Code  of  1986,  (b)  in  order  to 
comply  with  investment  restrictions 
adopted  by  the  Equity  Fund  in 
accordance  with  the  requirements  of  the 
Act  or  securities  laws  of  states  where 
the  Ftmd's  shares  will  be  offered,  or  (c) 
in  light  of  changed  market  conditions. 

Applicants'  Legal  Conclusions 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiUated  person  of  a 
registered  investment  company  fitim 
selling  to  or  purchasing  from  such 
investment  company  any  security. 
Applicants  state  that  the  Partnerahip 
may  be  considered  an  affiUated  person 
of  the  Trust  because  the  Partnership  and 
the  Trust  may  be  deemed  under  the 
control  of  the  Adviser,  because  of  its 
being  the  investment  adviser  of  both  the 
Partnerahip  and  the  Trust.  Thus,  unless 
the  requested  relief  is  granted,  the 
proposed  Exchange  may  be  prohibited 
imder  section  17(a)  of  the  Act  if  the 
Exchange  is  viewed  as  a  principal 
transaction  between  the  'Trust  and  the 
Partnerahip. 

2.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received. 


are  reasonable  and  fair  and  do  not 
involve  oveneaching  on  the  part  of  any 
person  concerned,  the  transaction  is 
consistent  with  the  policies  of  the 
registered  investment  company,  and  the 
transaction  is  consistent  with  the 
general  purposes  of  the  Act 

3.  Applicants  believe  that  the 
proposed  transaction  satisfies  the 
criteria  of  section  17(b).  AppUcants 
contend  the  terms  of  the  Exchange  are 
reasonable  and  fair  because  the  Equity 
Fund  and  the  Partnership  have  irimilar 
investment  objectives  and  poUcies,  and 
the  Equity  Fund  will  attempt  to  provide 
investora  with  portfolio  securities 
substantially  similar  to  that  held  by  the 
Partnership.  Applicants  also  note  that 
the  Equity  Fujid  will  acquire  the 
Partnership  sectuities  at  their 
independent  "current  market  price,"  as 
defined  in  rtUe  17a-7.  Applicants 
believe  that  this  price  will  be  as 
advantageous  to  the  Equity  Fund  as 
open-mari:et  purchases.  In  addition,  by 
acquiring  suitable  securities  from  the 
Partnership,  applicants  argue  that  the 
Equity  Fund  will  avoid  incurring 
brokerage  and  other  transaction  costs. 
Applicants  further  note  that  the  terms  of 
the  Exchange  will  result  in  no  gain  or 
loss  being  recognized  by  partnere  of  the 
Partnership.  Finally.  appUcants  note 
that  shares  of  the  Equity  Fund  will  be 
issued  at  net  asset  value. 

4.  Applicants  believe  the  Exchange  is 
consistent  with  the  pohcies  of  the 
Equity  Fund  because  the  Equity  Fund 
will  acquire  securities  that  the  Adviser 
has  previously  purchased  on  the  basis  of 
substantially  similar  objectives  and 
I>ohcies.  After  the  Exchange,  limited 
partnera  will  hold  substantially  the 
same  assets  as  the  Equity  Fund's 
shareholdera  as  they  had  previously 
held  as  limited  partnera  of  the 
Partnership.  In  this  sense,  the  Exchange 
can  be  viewed  as  a  change  in  the  form 

in  which  assets  are  held,  rather  than  as 
a  disposition  giving  rise  to  section  1 7(a) 
concerns.  Finally,  appUcants  believe  the 
proposed  Exchange  does  not  give  rise  to 
the  abuses  that  section  17(a)  was 
designed  to  prevent  and  is  consistent 
with  the  policies  underlying  the 
adoption  of  rule  17{a)-7. 

For  the  Conumssion,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  96-28004  Filed:  10-31-96:  8:45  am] 

BILUNQ  COOE  MMO-OI-M 


56580 


Federal  Ragiater  /  Vol.  61.  No.  213  /  Friday.  November  1.  1996  /  Notices 


[IM.  No.  IC-22300;  812-103681 

HLM  Global  Equity  Umltad 
Partnarship,  at  al.;  Notica  of 
Application 

October  28.  1996. 

AQENCY:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  {the  "Act"). 


APPLICANTS:  HLM  Global  Equity  Limited 
Partnership  (the  "Partnership"), 
Harding,  Loevner  Funds.  Inc.  (the 
"Company"),  and  Harding  Loevner 
Management.  L.P.  ("HLM"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  1 7(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPUCATK3N:  Applicants 
request  an  order  that  would  permit  the 
Partnership  to  transfer  substantially  all 
of  its  assets  and  liabilities  to  a  series  of 
the  Company  in  exchange  for  the  series' 
shares,  which  then  would  be  distributed 
pro  rata  to  partners  of  the  Partnership. 
FHJNQ  DATES:  The  appUcation  was  filed 
on  September  27.  1996.  By  letter  dated 
Octobsr  24.  1996,  applicants'  counsel 
stated  that  an  amendrnent,  the  substance 
of  which  is  incorporated  herein,  will  be 
filed  during  the  notice  period. 
HEARINO  OR  NOTIFICATION  OF  HCARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  22,  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOOAESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
Applicants,  600  Fifth  Avenue,  26th 
Floor.  New  York,  New  York  10020. 

FOR  FURT>CR  INFORMATION  CONTACT: 
Brian  T  Hourihan.  Senior  Counsel,  at 
(202)  942-0526,  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation) 

SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fern  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnership  is  a  New  Jersey 
limited  partnership  with  an  investment 
objective  of  seeking  long-term  capital 
appreciation  through  investments  in 
equity  securities  of  companies  based 
both  in  and  outside  the  United  States. 
Investors  may  purchase  or  redeem 
Partnership  interests  ("Units")  at  net 
asset  value  on  a  quarterly  basis.  The 
Partnership  is  not  registered  under  the 
Act  in  reliance  on  section  3(c)(1)  of  the 
Act.  The  Units  are  offered  as  private 
placements  under  section  4(2)  of  the 
Securities  Act  of  1933  and  Regulation  O 
promulgated  thereunder,  and  are  sold  to 
institutional  investors  and  high  net 
worth  individuals.  The  Partnership's 
operations  are  governed  by  a  limited 
partnership  agreement  (the  "Partnership 
Agreement"). 

2.  HLM  is  a  registered  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  HLM  serves  as  the  sole 
general  partner  of  the  Partnership  and 
has  exclusive  management  and  control 
of  the  business  and  assets  of  the 
Partnership.  HLM  has  authority,  on 
behalf  of  the  Partnership,  to  do  any  acts 
that  it  deems  advisable  to  further  the 
purposes  of  the  Partnership  and  that  are 
not  prohibited  by  the  Partnership 
Agreement  or  appUcable  law. 

3.  The  Company,  a  Maryland 
corporation,  is  a  registered  open-end 
investment  company  formed  as  a  series 
company.  Currently,  the  Company  has 
four  portfolios  in  registration.  The 
Company  proposes  to  offer  a  portfoUo 
designated  as  the  Global  Equity 
PortfoUo  (the  'GE  Portfolio"),  which 
will  correspond  to  the  Partnership  in 
terms  of  investment  to  objectives  and 
pohcies. 

4.  The  Company  proposes  to  enter 
into  an  advisory  agreement  with  HLM, 
which  will  provide  advisory  and 
portfoho  management  services  to  the 
Company  that  are  substantially  the  same 
as  those  it  currently  renders  to  the 
Partnership.  In  addition,  the  Company 
proposes  to  enter  into  an  administration 
agreement  with  AMT  Capital  Services. 
Inc.  ("AMT  Capital")  for  the  provision 
of  administrative  services  to,  and 
assistance  in  managing  and  supervising 
ail  aspects  of.  the  general  day-to-day 
business  activities  and  operations  of  the 
Company  other  than  investment 
advisory  activities.  The  Company  will 
pay  AMT  Capital  a  monthly  fee  based 
on  the  average  daily  net  assets  of  the 
Company.  The  GE  Portfolio  will  pay  a 
proportionate  share  of  the  fee  based  on 
its  relative  net  assets. 


5.  Applicants  propose  that,  pursuant 
to  an  Agreement  and  Plan  of  Exchange 
(the  "Plan"),  the  Company,  on  behalf  of 
the  GE  PortfoUo,  will  acquke  the  assets 
and  UabiUties  of  the  Partnership  in 
exchange  for  GE  PortfoUo  shares  (the 
"Exchange").  The  GE  PortfoUo  shares 
deUvered  to  the  Partnership  in  the 
Exchange  will  have  an  aggregate  net 
asset  value  equivalent  to  the  net  asset 
value  of  the  assets  transferred  by  the 
Partnership  to  the  Company  (except  for 
the  efiiect  of  organizational  expenses 
paid  by  the  GE  PortfoUo).  Upon  the 
oonsummation  of  the  Exchange,  the 
Partnership  will  distribute  the  GE 
PortfoUo  shares  to  its  partners,  with 
each  partner  receiving  a  number  of 
shares  having  an  aggregate  net  asset 
value  equivalent  to  the  net  asset  value 
of  the  Units  in  the  Partnership  held  by 
such  partner  prior  to  the  Exchange 
(except  for  the  effect  of  organizational 
expenses  paid  by  the  GE  PortfoUo  and 
the  effect  of  any  retained  assets  and 
UabiUties).  The  Partnership  may  retain 
sufficient  assets  to  pay  any  accrued 
expenses  that  are  not  transferred  to  the 
GE  PortfoUo  and  may  retain  any  assets 
that  the  GE  PortfoUo  is  not  permitted  to 
purchase  or  that  are  reasonably 
determined  to  be  unsuitable  for  it. 
Assets  retained  in  excess  of  any 
amounts  needed  to  pay  expenses  will  be 
distributed  pro  rata  to  the  partners  of 
the  Partnership.  The  Partnership  will  be 
Uquidated  and  dissolved  following  the 
distribution. 

6.  The  Partnership  Agreement  does 
not  contemplate  the  conversion  of  the 
Partnership  into  a  mutual  fund  format 
Accordingly,  the  general  partner.  HLM. 
could  be  deemed  not  to  have  the 
authority  under  the  terms  of  the 
Partnership  Agreement  to  carry  out  the 
Plan  unilaterally.  HLM,  therefore,  has 
proposed  in  the  proxy  materials  to  be 
deUvered  to  each  limited  partner  that 
the  limited  partners  approve  the  Plan 
and  an  amendment  to  the  Partnership 
Agreement  to  aUow  it  to  carry  out  the 
terms  of  the  Plan.  The  proxy  materials 
wiU  describe  the  nature  of  and  reasons 
for  the  Exchange,  the  tax  and  other 
consequences  to  the  limited  partners, 
and  other  relevant  matters,  including 
investment  objectives  and  poUcies,  fee 
structures,  and  financial  iniormation. 
Limited  partners  who  do  not  wish  to 
participate  in  the  conversion  of  the 
Partnership  will  have  adequate 
opportunity  to  redeem  their  Partnership 
Units  before  the  conversion  occurs.  As 
a  result,  no  limited  partner  will  receive 
GE  PortfoUo  shares  in  exchange  for  his 
or  her  Partnership  Units  unless  such 
limited  partner  determines  to  retain  his 
or  her  investment. 
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7.  The  expenses  of  the  Exchange  will 
be  borne  by  HLM.  GE  PortfoUo 
organizational  expenses  will  be  paid  by 
GE  PortfoUo  and  amortized  over  five 
years.  The  amortization  of  such 
organizational  expenses  will  be 
included  in  the  calculation  of  annual 
expenses  subject  to  an  expense 
limitation.  Any  unamortized 
organizational  expenses  of  the  Company 
at  the  time  HLM  withdraws  its  initial 
investment  in  the  Company  will  be 
borne  by  HLM  and  not  the  Company. 

8.  The  management  fees  for  the  GE 
PortfoUo  wiU  not  exceed  the  mayiniiinn 
fees  currently  paid  by  the  limited 
partners  in  the  Partnership.  AppUctmts 
expect  that  other  GE  PortfoUo  expenses 
generally  wiU  be  higher  as  a  percentage 
of  net  asset  value  than  the  expenses  of 
the  Partnership.  This  is  primarily 
because  of  the  increased  costs  of 
operating  as  a  registered  investment 
company  and  compUance  with 
additional  regulatory  requirements. 
HLM  will,  however,  place  a  cap  on 
annual  expenses  of  the  GE  PortfoUo  at 
1.25%  of  Uie  average  daily  net  assets. 
This  cap  will  continue  at  the  discretion 
of.  and  until  further  notice  from.  HLM. 

9.  The  Exchange  will  estabUsh  the  GE 
PortfoUo  as  a  successor  investment 
vehicle  to  the  Partnership.  After  the 
exchange  is  accompUshed,  HLM 
intends,  for  the  foreseeable  future,  to 
manage  the  assets  of  the  GE  PortfoUo  in 
substsmtially  the  sdme  manner  as  it  had 
previously  managed  the  assets  of  the 
Partnership.  The  Exchange  will  permit 
partners  to  pursue  as  shareholders  of  the 
GE  PortfoUo  the  same  investment 
objectives  and  poUcies  they  were 
expecting  bom  the  Partnership  without 
sacrificing  the  pass-through  tax  features 
of  the  Partnership.  In  addition, 
shareholders  of  the  GE  PortfoUo  will  be 
able  to  purchase  and  redeem  shares  on 
each  business  day.  as  opposed  to  only 
once  per  quarter  as  currently  provided 
imder  the  Partnership  Agreement. 

10.  The  Company's  board  of  directors 
and  HLM  have'considered  the 
desirabiUty  of  the  Exchange  firtHn  the 
respective  points  of  view  of  the 
Company  and  the  Partnership.  A 
majority  of  the  members  of  the 
Company's  board  (including  a  majority 
of  the  independent  directors)  and  HLM 
have  approved  the  Exchange  and  have 
concluded  respectively  that:  (a)  the 
Exchange  is  desirable  as  a  busine^ 
matter  for  both  the  Company  and  the 
Partnership;  (b)  the  Exchange  is  in  the 
best  interests  of  the  Company  and  the 
Partnership;  (c)  the  Exchange  is 
reasonable  and  £air,  does  not  involve 
overreaching,  and  is  consistent  with  the 
poUcies  of  the  Act;  (d)  the  Exchange  is 
consistent  with  the  poUcies  of  the 


Company  and  the  Partnership;  and  (e)   . 
the  interests  of  existing  shareholders  in 
the  Company  and  existing  partners  in 
the  Partnership  will  not  be  diluted  as  a 
result  of  the  Exchange.  These  findings, 
and  the  basis  upon  which  such  finHingB 
were  made,  are  fully  recorded  in  the 
respective  minute  books  of  the 
Company  and  HLM. 

11.  The  Exchange  will  not  be  effected 
unless  and  until  the  registration 
statements  have  been  declared  effective, 
the  SEC  has  issued  the  requested  order, 
and  the  Company  has  received  a 
favorable  opinion  of  counsel  with 
respect  to  the  tax  consequences  of  the 
Exchange. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  prohibits 
any  affiUated  person  of  a  registered 
investment  company,  or  any  affiUated 
person  of  such  a  person,  from  selling  to 
or  purchasing  from  such  company  any 
security  or  other  property.  Section 
2(a)(3)  of  the  Act  defines  an  "affiUated 
person,"  among  other  things,  as  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  imder  common  control 
with,  such  other  person,  any  officer, 
director,  partner,  copartner,  or  employee 
of  such  other  person,  and.  if  such  other 
person  is  an  investment  company,  any 
investment  adviser  thereof.  'Therefore, 
the  Partnership  may  be  considered  an 
affiUated  person  of  the  Company 
because  the  Partnership  and  the 
Company  may  be  deemed  to  be  imder 
the  common  control  of  HLM,  as  the 
investment  adviser.  Similarly,  the 
Partnership  may  be  an  affiliated  person 
of  an  affiUated  person  of  the  Company 
because  HLM  is  the  general  partner  of 
the  Partnership  and  also  is  the 
investment  adviser  to  the  Company. 
Thus,  the  proposed  Exchange  may  be 
prohibited  by  section  17(a). 

2.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  estabUshes 
that:  (a)  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  (b)  the 
proposed  transaction  is  consistent  with 
the  poUcy  of  each  registered  investment 
company  concerned;  and  (c)  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act. 

3.  AppUcants  believe  that  the  terms  of 
the  proposed  Exchange  are  consistent 
with  the  standards  of  section  17(b). 
They  represent,  among  other  things,  that 
the  investment  objectives  and  poUcies 
of  the  GE  PortfoUo  are  substantially 
similar  to  the  Partnership  and  that  the 
limited  partners  will  hold  substantially 
the  same  assets  as  GE  PortfoUo 


shareholders  as  they  had  previously 
held  as  limited  partners.  AppUcants 
state  that  the  Exdiange  will  resuh  in  no 
gain  or  loss  being  recognized  by  the 
partners  of  the  Partnership.  Thus,  the 
partners  will  become  investors  in  an 
entity  that  offers  greater  Uquidity  and 
other  advantages,  without  immediate 
tax  consequences  and  without  having 
incurred  transaction  and  brokerage 
charges  in  order  to  do  so.  In  addition, 
the  shareholders  of  the  Company  wiU  be 
able  to  purchase  and  redeem  shares  on 
each  business  day,  as  opposed  to  only 
once  per  quarter  as  is  currentiy 
provided  under  the  Partnership 
Agreement. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-28075  Filed  10-31-96:  8:45  am) 
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rnelaaee  No.  35-26587] 

nilngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amandad 
f'Art") 

October  25, 1996. 

Notice  is  hereby  given  that  the 
foUowing  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  AU  interested 
persons  are  reiierred  to  the 
appUcations(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
appUcation(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  pubUc  inspection  through  the 
Conmiission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s] 
should  submit  their  views  in  writing  by 
November  18, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  appUcant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  spedfioaUy  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appUcation(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 
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N«w  EagUad  Ekctric  SyvtMB  (70-7338) 

New  England  Electric  System 
("NEES").  25  ReMarch  Drive. 
Weetborough.  MaasechuMtts  01582,  a 
registered  holding  company,  has  filed  a 
post-eflective  amendment  under 
sections  6(a)  and  7  to  its  application- 
declaration  filed  previously  under 
sections  6(a).  7, 9(a).  10  and  12(c)  of  the 
Act  and  rules  42  and  50(a)(5) 
thereunder. 

By  orders  dated  August  1, 1977.  June 
7. 1979.  December  22,  1981,  September 
28. 1982.  November  19,  1985,  March  10. 
1987,  February  22,  1991  and  December 
29,  1993  (HCAR  Nos.  20121.  21091, 
22333,  22649,  23913,  24337,  25261  and 
25966,  respectively),  NEES  was 
authorized  to  issue  and  sell,  through 
December  31,  1996,  up  to  an  aggregate 
of  10,693.536  shares  of  its  authorized 
but  unissued  common  stock.  Si. 00  par 
value,  pursuant  to  the  NEES  System 
Dividend  Reinvestment  and  Common 
Share  Purchase  Plan  ("Plan  ").  NEES  has 
issued  9.093.835  of  such  shares  through 
August  31, 1996  under  the  Plan.  The 
Plan  also  provides  that  NEES  may  elect 
to  purchase  shares  of  its  common  stock 
on  the  open  market  and  resell  those 
shares  to  the  Plan  at  the  market  price. 

NEES  now  proposes  to  renew  its 
authority  through  December  31.  2001  to 
issue  and  sell  up  to  10.693.536  shares  of 
its  authorized  but  unissued  common 
stock  pursuant  to  its  Plan,  such  that, 
together  with  any  other  shares  of 
common  stock  issued  and  sold  under 
the  Plan,  the  aggregate  does  not  exceed 
10,693.536  shares  of  common  stock.  In 
addition  to  the  unissued  shares  of 
common  stock,  NEES  may  elect  to 
purchase  shares  of  its  common  stock  on 
the  open  market  and  sell  these  shares  to 
the  Plan  at  the  market  price.  In  all 
respects,  the  terms  and  conditions 
associated  with  the  issuance  and  sale  of 
the  common  shares  will  remain  as 
previously  authorized. 

The  proceeds  from  the  sale  of  the 
conunon  stock  will  be  added  to  NEES' 
general  funds  and  be  used  for  any  or  all 
of  the  following  purposes:  (1) 
investment  in  NEES'  subsidiaries:  (2) 
repayment  of  NEES'  debt;  and  (3)  for 
other  corporate  purposes  relating  to 
ordinary  business  operations,  including 
working  capital. 

Central  and  South  West  Corporatioa.  et 
al.  (70-8133) 

Central  and  South  West  Corporation, 
1616  Woodall  Rodgere  Freeway,  P.O. 
Box  660164,  Dallas,  Texas  75202.  a 
registered  holding  company,  and  its 
direct  and  indirect  subsidiaries.  CSW 
Energy.  Inc.  ("CSW  Energy").  1616 
Woodall  Rodgers  Freeway.  P.O.  Box 


660789.  Dallas,  Texas  75202.  and  CSW 
Development-I.  Inc.  ("Energy  Sub"),  a 
wholly  owned  subsidiary  of  CSW 
Energy.  Orange  Cogenantion  GP  n.  Inc. 
("Orange  GP  Sub"),  a  subsidiary  of 
Energy  Sub.  CSW  Orann  II.  Inc. 
("Orange  LP  Sub"),  a  wholly  o%vned 
subsidiary  of  Energy  Sub.  Orange 
Cogeneration  G.P..  Inc  ("JV  Sub"),  a 
wholly  owned  subsidiary  of  Orange  GP 
Sub.  CSW  Orange.  Inc.  ("CSW  OrwDge"). 
a  wholly  owned  subddiary  of  Orange  LP 
Sub,  and  Orange  Cogeneration  Limited 
Partnership  ("Project  Ventura"),  a 
subsidiary  of  JV  Sub  and  CSW  Orange, 
each  of  1616  Woodall  Rodgen  Freeway. 
P.O.  Box  660164.  Dallas.  Texas  75202 
(collectively.  "Applicants")  have  filed  a 
poct-efiisctive  amendment  under 
sections  6(a).  7.  9(a).  10.  and  12(b)  of  the 
Act  and  rules  43.  45.  51  and  54 
thereunder  to  their  application- 
declaration,  as  amended,  filed  under 
sections  6(a).  7.  9(a).  10. 12(b)  and  12(c) 
of  the  Act  and  rules  42,  43.  45(a),  45(b). 
50  and  51  thereunder. 

By  order  dated  April  15.  1093  (HCAR 
No.  25796)  ( '1993  Older"),  the 
Commission  authorized  CSW  and  CSW 
Energy  to,  among  other  things,  form 
CSW  Orange.  JV  Sub  and  the  Project 
Venture  and  to  purchase  from  certain 
third  parties  a  cogeneration  hdlity 
located  near  Bartow.  Florida  ("Project"). 
The  Conmiission  also  authortzed  the 
then  existing  Applicants  to  inciir  certain 
development  expenses  not  to  exceed  $7 
million  in  connection  with  the  Project. 

By  order  dated  February  9. 1994 
(HCAR  No.  25988)  ("February  1994 
Order"),  the  Commission  authorized 
CSW,  CSW  Energy.  Energy  Sub,  CSW 
Orange.  Project  Venture  and  JV  Sub 
("1994  Applicants")  to  obtain  a  credit 
facility  ("Credit  Facility")  for  the 
construction  and  operation  of  the 
Project  in  an  amount  up  to  S140  million. 
The  Commission  also  authorized  an 
investment  in  the  Project  Venture  by  a 
third  party  ("New  Liinited  Partner")  in 
lieu  of  term  financing  for  the  Project. 
The  1994  Applicants  were  authorized  to 
advance  certain  funds  in  the  event  the 
Project  Venture  was  unable  to  obtain 
third  party  Project  financing  prior  to  the 
start  of  Project  construction,  in  the  form 
of  loans,  open  account  advances  or 
additional  equity  contributions  to  the 
Project  Ventura  from  CSW  Energy  in  an 
aggregate  amount  not  to  exceed  $125 
million.  In  addition,  the  Commission 
authorized  the  issuance  of  corptorate 
guaranties  by  the  1994  Applicants  or 
standby  letten  of  credit  (with  either 
CSW  or  CSW  Energy  as  account  party 
thereunder)  in  an  amount  not  to  exceed 
$50  million,  such  guaranties  or  lettere  of 
credit  to  support  payment  obligations  of 
the  Project  Venture  required  by  the 


provider  of  third  party  finanrtng  for  the 
Project  or  fuel  supplien,  fuel 
transpoftation  or  other  third  parties 
under  various  project  agreements. 

By  order  dated  September  12, 1994 
(HCAR  No.  26122).  the  Commission 
authorized  the  1994  Applicants  to 
organize  twoapecial  purpose 
subsidiaries.  Orange  LP  Sub  and  Orange 
GP  Sub.  in  order  to  aid  in  the 
procurement  of  the  Credit  Facility. 

Applicants  now  propose:  (i)  To 
(Kganize  a  wholly  owned  subsidiary  of 
the  Project  Venture  ("OCLP  Sub");  (U) 
that  the  Project  Ventiire  acquire  all  of 
the  to-be-issued  common  stock  of  the 
OCLP  Sub;  (iii)  that  the  Project  Venture 
may  fund  the  previously-approved 
CrMlit  Facility  bom  one  or  more  third 
parties  to  be  detennined  (each,  a 
"Project  Lender")  that  will  purchase 
certain  debt  securities  to  be  issued 
either  by  the  Project  Venture  or  OCLP 
Sub  in  an  amount  not  to  exceed  $140 
million  for  the  eonstruction  and 
operation  of  the  Project;  (iv)  that  OCLP 
Sub  loan  to  the  Project  Venture  the 
proceeds  of  the  Orange  Securities 
received  by  OCLP  Sub;  (v)  that  Project 
Venture,  JV  Sub,  CSW  Orange,  Orange 
GP  Sub  and  Orange  LP  Sub  guarantee 
OCLP  Sub's  obligations  under  the 
Orange  Securities;  and  (vi)  that  Project 
Venture,  JV  Sub,  CSW  Orange,  Orange 
GP  Sub  and  Orange  LP,  Sub  pledge 
substantially  all  of  itsjespective  assets, 
including  the  partnership  interests  in 
the  Project  Venture  held  ny  JV  Sub  and 
CSW  Orange,  the  securities  of  JV  Sub 
held  by  Orange  GP  Sub.  and  the 
securities  of  CSW  Orange  held  by 
Orange  LP  Sub,  to  secure  OCLP  Sub's 
obligations  under  the  Orange  Securities. 

Applicants  state  that,  as  previously 
approved,  the  Credit  Facility  would 
include:  (1)  A  construction  loan  in  an 
amount  not  to  exceed  $130  million,  to 
be  later  converted  to.  or  refinanced  by, 
a  term  loan  or  repaid  by  additional 
equity  capital  provided  by  a  new 
limited  paitnOT  ("New  Limited  Partner") 
in  the  Project  Ventura,  which  New 
Limited  Partner  would  have  a  right  to 
distributions  fit>m  the  Project  Venture 
on  a  preferred  basis,  and  (2)  lettere  of 
credit  and  a  revolving  working  capital 
credit  line,  each  to  be  provided  by  the 
Project  Lender,  in  an  aggregate  amoimt 
not  to  exceed  $10  million  to  issue  any 
letten  of  credit  or  giuiranties  that  may 
be  required  by  any  fuel  supplien,  fuel 
transporten  or  other  third  parties  under 
the  Project  documents  and  to  fund 
working  capital  for  the  Project. 
Alternatively,  the  Credit  Facility  now 
could  include:  (1)  The  issuance  by 
OCLP  Sub  of  certain  debt  securities  to 
third  parties  ("Orange  Securities")  in 
reliance  on  exemptions  to  the 
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registration  of  such  securities  under  the 
Securities  Act  of  1933,  as  amended, 
including  such  exemptions  available 
under  Rule  144A  thereunder,  which 
third  party  Project  Lendere  will  have  no 
recourse  under  the  Orange  Seciirities  to 
CSW  or  any  of  its  domestic  public 
utility  subsidiaries;  or  (2)  any 
combination  of  the  financing  described 
above,  provided  that  in  no  event  shall 
such  financing  in  the  aggregate  exceed 
$140  million.  Applicants  anticipate  that 
any  imreimbur^d  drawings  under  any 
lettere  of  credit  issued  as  part  of  the 
Credit  Facility  will  be  treated  as  loans 
thereunder.  It  is  fiuther  anticipated  that 
the  stock  of  JV  Sub  held  by  Orange  GP 
Sub,  the  stock  of  CSW  Orange  held  by 
Orange  LP  Sub.  the  Project  assets  owned 
by  the  Project  Venture  and  the 
partnership  interests  of  the  Project 
Venture  held  by  each  of  JV  Sub  and 
CSW  Orange  may  be  required  to  be 
pledged  as  collateral  to  the  Project 
Lender  as  a  condition  to  obtaining  the 
Credit  Facility. 

To  the  extent  that  any  proceeds 
remain  in  the  Credit  Facility  after 
repaying  the  construction  loan  or 
issuing  term  debt  to  the  New  Limited 
Partner,  as  the  case  may  be.  the  Project 
Venture  may  distribute  the  proceeds  to 
its  partnera,  including  JV  Sub  and  CSW 
Orange,  to  reimburse  such  partners  for 
costs  and  risks  incurred  by  such 
partners  in  coimection  with  the 
development  and  construction  of  the 
Project. 

As  mentioned  above,  it  is  anticipated 
that  OCLP  Sub  would  loan  to  the  Project 
Venture  the  proceeds  of  the  Orange 
Securities  received  by  OCLP  Sub 
("OCLP  Sub  Loan").  The  OCLP  Sub 
Loan  would  be  on  substantially  the 
same  terms  as  the  Orange  Securities, 
which  terms  would  be  established  by 
OCLP  Sub  and  the  Project  Lendere  in  an 
arm's  length  transaction  in  accordance 
with  market  expectations  and 
requirements,  to  ensiire  that  OCLP  Sub 
will  be  able  to  make  the  debt  payments 
required  with  respect  to  the  (Drange 
Seciuities.  The  Project  Venture  would 
distribute  the  proceeds  of  the  OCLP  Sub 
Loan  to  its  paitnen,  including  JV  Sub 
and  CSW  Orange,  to  reimburse  such 
partnera  for  costs  and  risks  incurred  by 
such  partnera  in  coimection  with  the 
development  and  construction  of  the 
Project. 

Applicants  further  propose  that,  once 
formed.  OCLP  be  included  in  the  flow 
of  funds  for  equity  contributions,  open 
accotmt  advances  and  intercompany 
loans  on  the  terms  and  in  the  maimer 
authorized  by  the  1993  Order  and 
September  1994  Order. 


Central  and  South  West  Corp..  et  al. 
(70-8469) 

Central  and  South  West  Corporation 
("CSW").  a  registered  holding  company. 
CSW  Energy,  Inc.  ("CSW  Energy"),  a 
wholly-owned  non-utility  subsidiary 
company  of  CSW,  and  five  special- 
purpose,  wholly-owned  subsidiary 
companies  of  CSW  Energy,  C^W 
Sweeny  GP.  Inc.  ("Sweeny  GP  I").  CSW 
Sweeny  GP  II.  Inc.  ("Sweeny  GP  n"). 
CSW  Sweeny  LP,  Inc.  ("Sweeny  LP  I"), 
CSW  Sweeny  LP  II.  Inc.  ("Sweeny  LP 
n").  and  Sweeny  Cogeneration  L.P. 
("Partnerehip"),  all  of  1616  Woodall 
Rodgere  Freeway,  P.O.  Box  660164, 
Dallas.  Texas.  75202.  have  filed  a  post- 
effective  amendment,  \mder  sections 
6(a),  7  and  12(b)  of  the  Act  and  rules  45 
and  54  thereunder,  to  an  application- 
declaration  filed  under  sections  6,  7. 
9(a),  10,  and  12(b)  of  the  Act  and  rules 
45  and  51  thereimder. 

By  order  dated  December  9, 1994 
(HCAR  No.  26184)  the  Commission 
authorized  CSW  and  CSW  Energy  to 
form  Sweeny  GP  1,  Sweeny  GP  n, 
Sweeny  LP  I,  Sweeny  LP  11,  and  the 
Partnerehip,  and  to  inciir  certain 
development  expenses  not  to  exceed 
$20  million  in  connection  with  the 
investment  in  emd  development, 
construction,  ownership  and  operation 
of  a  qualifying  cogeneration  facility 
known  as  the  Sweeny  Cogeneration 
Project  ("Project"). 

By  order  dated  May  29, 1996  (HCAR 
No.  26522],  the  Commission  authorized 
the  applicants  (i)  to  obtain  from  third 
parties  ("Project  Lender")  a  credit 
facility  ("Credit  Facility")  for  the 
construction  and  operation  of  the 
Project  in  an  amount  of  up  to  $250 
million,  (ii)  to  provide  advances  to  the 
Partnerehip  in  an  amount  not  to  exceed 
$250  million  in  the  event  the  Project 
could  not  be  financed  prior  to  the 
commencement,  of  construction,  (iii)  to 
obtain  or  arrange  for  irrevocable  standby 
letters  of  credit  or  to  issue  guarantees  of 
up  to  $50  million,  and  (iv)  to  provide  up 
to  $250  million  in  equity  support  to  the 
Project  in  the  form  of  an  equity  support 
agreement,  guarantee  or  leRer  of  credit 
to  the  Project  Lender. 

llie  applicants  now  seek  Commission 
authorization  to  provide  up  to  $250 
million  in  equity  support  to  the  Project 
in  the  form  of  an  equity  support 
agreement,  guarantee  or  letter  of  credit 
to  the  interest  that  wiU  purchase  electric 
power  and  thermal  energy  frt>m  the 
Project. 

GPU  International,  Inc.  (70-8913) 

GPU  International,  Inc.  ("GPUI") 
(formerly  Energy  Initiatives,  Inc.).  One 
Upper  Pond  Road,  Pareippany,  New 


Jersey  07054,  a  wholly-owned  nonutility 
subsidiary  company  of  GPU.  Inc. 
("Q*U"),  a  registered  holding  company, 
has  filed  an  application  under  sections 
9(a)  and  10  of  the  Act  and  rule  54 
thereunder. 

GPUI  proposes  to  enter  into  a  joint 
venture  ("JV"),  directly  or  through  a  to- 
-  be-formed  direct  or  indirect  wholly- 
owned  subsidiary  ("Subsidiary"),  with 
one  or  more  nonaffiliated  entities  to 
develop,  manufacture  and  market 
stationary  electric  power  systems 
employing  fuel  cell  technology.  GPUI 
states  that  fuel  cells  produce  electricity 
directiy  vrithout  combustion,  cleanly 
and  with  high  efficiency.  GPUI  believes 
that  fuel  oeU  stationary  power  plants 
could  become  an  attractive  low 
emission  source  of  power,  for  both 
utility  and  nonutility  applications;  GPUI 
notes  that  fuel  cell  power  plants  could 
be  used  by  electric  distribution 
companies,  such  as  CPU's  electric 
utility  subsidiary  companies,  and  their 
commercialization  could  generate 
additional  revenues  and  earnings  for  the 
GPU  system.  GPUI  expects  that  power 
systems  of  1  kw  or  more  would  be 
included  in  the  JV's  business  and  that 
smaller  systems  might  also  be  included 
if  otherwise  consistent  with  the  concept 
of  "stationary  systems",  those  having  a 
more  or  less  fixed  location. 

One  of  the  JV  peutnera  will  be  an 
entity  which  has  been  in  the  business  of 
developing  and  marketing  fuel  cell- 
based  power  systems  for  several  years 
("JV  Partner").  The  JV  Partner  will 
license  the  relevant  technology  and 
provide  technical  and  administrative 
support  to  the  JV.  GPUI  sUtes  that  the 
JV  will  not  own  or  operate  any  facilities 
for  the  generation,  transmission  or 
distribution  of  electric  energy  and. 
therefore,  neither  the  JV  nor  any 
Subsidiary  will  fall  within  the 
definition  of  an  "electric  utility 
company"  under  section  2(a)(3)  of  the 
Act. 

The  JV  Partiier  and  GPUI  are  in  the 
process  of  negotiating  the  definitive 
terms,  conditions  and  structure  of  the 
JV.  GPUI  anticipates  that  the  JV  will 
take  the  form  of  a  corporation, 
partnership  or  other  limited  liability 
company  organized  under  the  laws  of  a 
state  of  the  United  States  or  other 
appropriate  jurisdiction.  GPUI  also 
anticipates  that  the  JV  Partner  will  hold 
a  majority  ownenhip  interest  in  the  JV 
and  that  GPUI  and  other  JV  participants 
will  receive  certain  to-be-agreed  upon 
minority  shareholder  protective  rights. 
GPUI  expects  that  its  voting  interest  in 
the  JV  will  not  exceed  9.9%.  In 
connection  with  its  proposed 
participation  in  the  JV,  GPUI  may  also 
receive  warrants,  options  or  other 
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similar  rights  to  acquire  securities  of  the 
)V  Partner  and  a  right/opportunity  to 
acquire  securities  of  joint  venture 
projects  to  be  formed  by  the  JV  Partner, 
excluding  the  JV. 

CPU!  states  that  its  aggregate 
investment  in  the  JV  will  not  exceed  $30 
million,  and  expects  to  fund  the 
proposed  investment  through  capital 
contributions  from  GPU,  internally 
generated  sources  at  GPUI  or 
drawdowns  by  GPUI  under  existing 
lines  of  credit,  or  any  combination  of 
the  foregoing. 

GPUI  requests  authority  to  acquire  an 
interest  in  the  stationary  fuel  cell-based 
power  system  business,  and  to  acquire 
the  securities  of  a  Subsidiary  and/or, 
directly  or  indirectly,  the  securities  of 
the  JV.  With  respect  to  the  acquisition 
of  securities  of  a  Subsidiary  and/or  the 
JV,  GPUI  requests  that  the  authorization 
expire  upon  the  first  to  occur  of 
December  31,  2000  and  the  adoption  by 
the  Commission  of  proposed  rule  58  or 
such  other  rule,  regulation  or  order  as 
shall  exempt  the  proposed  transactions 
from  section  9(a). 

Consolidated  Natural  Gas  Company,  et 
al.  (70-4929) 

Consolidated  Natural  Gas  Company 
("CNG"),  CNG  Tower,  625  Liberty 
Avenue,  Pittsburgh.  Pennsylvania, 
15222-3199,  a  registered  holding 
company,  and  its  wholly  owned  gas 
public-utility  subsidiaries.  The  East 
Ohio  Gas  Company  ("EOG"),  1717  East 
Ninth  Street,  Cleveland.  Ohio  44114. 
and  West  Ohio  Gas  Company  {"WOG"), 
319  Market  Street.  Lima.  Ohio  45802. 
have  filed  an  application-declaration 
under  sections  6(a).  7.  9(a)  and  10  of  the 
Act  and  rules  43,  44.  45  and  54 
thereunder. 

CNG  proposes  to  reorganize  a  portion 
of  its  system  by  merging  EOG  and  WOG, 
with  EOG  as  the  surviving  corporation 
succeeding  to  all  powers,  privileges,  and 
firanchises  and  subject  to  all  restrictions, 
disabilities,  liabihties,  and  duties  of 
both  companies.  Under  the  Agreement 
and  Plan  of  Merger,  each  issued  and 
outstanding  share  of  WOG  common 
stock,  $10,000  par  value  per  share,  will 
be  cancelled  and  extingmshed,  and  each 
issued  and  outstanding  shares  of  EOG 
common  stock,  $50  par  value,  will 
remain  outstanding  subsequent  to  the 
meroBT. 

The  applicants  also  request  for  EOG. 
after  the  merger,  to  succeed  to  any 
authorizations  granted  by  the 
Commission  to  WOG  under  the  Act 
which  may  still  be  effective  and  which 
therefore  should  appropriately  survive 
as  to  EOG  after  the  merger.  Therefore, 
all  promissory  notes  and  other 
indebtedness  of  WOG  will  become 


obUgations  of  EOG,  and  the  capital  and 
retained  earnings  of  WOG  will  be 
carried  forward  as  capital  and  retained 
earnings  of  EOG.  All  property  and  all 
debts  due  to  either  company  will  be 
vested  in  EOG  under  the  proposed 
merger,  and  any  and  all  rights  of 
creditors  and  all  Uens  upon  any 
property  of  WOG  and  EOG  will  be 
preserved  unimpaired.  The  WOG 
properties  to  which  EOG  will  proceed  as 
owner  will  be  recorded  on  EOG's  books 
of  account  at  the  historical  value  of  such 
properties  as  carried  on  WOG's  books. 

American  Electric  Power  Company, 
Inc.  et  al.  (70-6931) 

American  Electric  Power  Company, 
Inc..  1  Riverside  Plaza,  Columbus,  Ohio 
43215,  a  registered  holding  company, 
and  its  electric  utility  subsidiary 
companies,  AEP  Generating  Company,  1 
Riverside  Plaza,  Columbus,  Ohio  43215; 
Appalachian  Power  Company,  40 
Franklin  Road,  S.W.,  Roanoke,  Virginia 
24011;  Coliunbus  Southern  Power 
Company,  215  North  Front  Street, 
Columbus,  Ohio  43215;  Indiana 
Michigan  Power  Company,  One  Siunmit 
Square.  P.O.  Box  60,  Fort  Wayne, 
Indiana  46801;  Kentucky  Power 
Company,  1701  Central  Avenue, 
Ashland.  Kentucky  41101;  Kingsport 
Power  Company.  40  Franklin  Road, 
S.W..  Roanoke,  Virginia  24011;  Ohio 
Power  Company,  301  Cleveland 
Avenue,  S.W.,  Canton,  Ohio  44701;  and 
Wheeling  Power  Company,  51  Sixteenth 
Street,  Wheeling,  West  Virginia  26003 
(collectively,  "Declarants"),  have  filed  a 
declaration  under  section  12(d)  of  the 
Act  and  rules  44  and  54  thereunder. 

Declarants  request  authorization  to 
sell  and/or  transfer  certain  utility  assets 
to  customers  and  noncustomers  for  a 
p>eriod  ending  December  31,  2001 
without  prior  Commission  approval.  It 
is  stated  that  the  consideration  for  the 
transfers  will  be  not  less^an  the  net 
book  value  of  the  assets  and  will  not 
exceed  $5  million  per  operating 
subsidiary  per  calendar  year  and  $50 
million  in  any  calendar  year  for  the  AEP 
System.  In  the  case  of  a  lease,  the  lease 
payments  will  be  valued  over  the  term 
of  the  lease  and  be  coimted  against  the 
exemption  amount  in  the  initial  year  of 
the  lease. 

SEI  Birchwood,  Inc..  et  al.  (70-6935) 

SEI  Birchwood.  Inc.  ("SEI 
Birchwood"),  a  direct  nonutility 
subsidiary  of  SEI  Holdings,  Inc.,  a  direct 
nonutility  subsidiary  of  The  Southern 
Company,  a  registered  holding 
company,  and  Birchwood  Power 
Partners.  LP.  ("BPP ")  (together, 
"Applicants"),  a  subsidiary  of  SEI 
Birchwood,  both  located  at  900 


Ashwood  Parkway,  Suite  500,  Atlanta, 
GA  30338,  have  filed  a  joint  application 
pursuant  to  sections  9(a)  and  10  of  the 
Act  and  rule  54  thereunder. 

SEI  Birchwood  and  Cogentrix/ 
Birchwood  Two,  LP.  ("Ckigentrix 
Two"),  a  nonassociate  limited 
partnership,  each  hold  a  2%  general  and 
48%  limited  partnership  interest  in  BPP 
(together,  "Owners").  BPP  owns  a  237 
MW  coal-fired  cogeneration  power  plant 
in  Virginia  ("Plant").  The  Plant 
produces  electricity  for  sale  at 
wholesale  to  Virginia  Electric  and 
Power  Company  under  a  long-term 
contract  The  Plant  also  produces  and 
delivers  steam  to  a  36-acre  greenhouse 
complex  ("Greenhouse  Facility") 
located  on  a  site  that  is  adjacent  to  the 
Plant.  The  Plant  and  Greenhouse 
Facility  (together,  "Project")  were 
constructed  as  integrated  parts  of  a 
single  project  that  was  intended  to 
qualify  as  a  cogeneration  "qualifying 
facihty"  ("QF")  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended  ("PURPA").  The  Federal 
Energy  Regulatory  Commission 
("FERC")  certified  the  Project  on  the 
basis,  among  others,  that  it  would  use 
steam  produced  by  BPP  fcM'  the 
Greenhouse  Facility  operations  in 
quantities  sufiicient  to  satisfy  the 
operating  standards  applicable  to  QFs 
under  PURPA  regulations.' 

In  addition,  Su  Birchwood  and  BPP 
have  each  been  determined  by  FERC  to 
be  an  "exempt  wholesale  generator" 
("EWG"),  as  that  term  is  defined  in 
section  32  of  the  Act.  To  become  an 
EWG  imder  section  32,  the  Applicants 
had  to  demonstrate  that  they  would  be 
engaged  exclusively  in  the  business  of 
owning  and  operating  an  eligible  facility 
and  selling  electricity  at  wholesale.  In 
order  to  meet  the  "exclusively  engaged" 
requirement,  the  Greenhouse  Facility  is 
held  by  Greenhost,  Inc.  ("Greenhost"),  a 
Delaware  special  purpose  corporation, 
whose  common  shares  are  owned  by  a 
nonassociated,  indirect  subsidiary  of  CT 
Corporation  ("CT").  CT  is  not  associated 
with  the  Applicants  nor  Cogentrix  Two. 

Under  the  Project  financing 
arrangements  with  the  Owners  of  the 
Plant.  Greenhost  incurred  an  obligation 
to  pay  that  portion  of  the  total  debt  for 
the  Project  that  went  to  finance  the  cost 
of  constructing  the  Greenhouse  Facility, 
and  separately  entered  into  a  site  lease 
and  steam  sales  agreement  with  BPP 
("Lease").  Payments  imder  the  Lease  are 
designed  to  match  the  proportional 
payments  of  principal  and  interest  on 
Greenhost's  indebtedness.  Greenhost 
operates  the  Greenhouse  Facility  under 
a  long-term  facility  and  site  sublease 
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("Sublease")  with  a  nonassociated  third- 
paity  ("Sublessee").  As  a  part  of  these 
interrelated  transactions,  the  Applicants 
and  Cogentrix  Two  obtained  certain 
rights  and  security  interests  which 
enable  them  to  terminate  the  Lease,  take 
possession  of  the  Greenhouse  Facility, 
and/or  acqiure  the  shares  of  Greenhost 
in  the  event  of  defaults  by  &eenhost 
and  the  Sublessee. 

In  1996,  the  Sublessee  experienced 
financial  losses  and  currently  is  in 
defiault  on  its  Sublease  obligations.  The 
parties  to  these  agreements  have  entered 
into  a  settlement  agreement  respecting 
all  claims  and  terminating  the  Sublease. 
Undw  the  settlement,  SEI  Birchwood 
and  Cogentrix  Two  may  acquire  50%  of 
the  common  shares  of  Greenhost  for  a 
nominal  consideration.  Alternatively, 
BPP  may  acquire  100%  of  Ckeenhost's 
shares  and  hold  it  as  a  subsidiary. 
Greenhost's  outstanding  indebtedness 
will  remain  in  place,  and  the 
Greenhouse  Facility  will  continue  to  be 
used  for  the  purposes  for  which  it  was 
built  and  operated  by  a  third-party. 

GPU.  Inc..  et  al.  (70-6937) 

GPU,  Inc.  ("GPU"),  a  registered 
holding  company,  and  its  wholly  owned 
subsidiary  service  company,  GPU 
Service,  Inc.  ("CPUS"),  each  of  100 
Interpace  Parkway,  Parsippany,  New 
Jersey  07054,  and  CPU's  subsidiary 
companies  GPU  International,  Inc. 
("GPUI")  One  Upper  Pond  road, 
Parsippany,  New  Jersey  07054,  and  GPU 
•Generation,  Inc.  ("GENCO"),  1001 
Broad  Street,  Johnstown,  Pennsylvania 
15907  (collectively,  "Applicants")  have 
filed  an  application-declaration  with 
this  Commission  under  sections  6(a),  7, 
9(a),  10. 12(b)  and  13(b)  of  the  Act  and 
rules  45,  54,  90  and  91  thereunder. 

As  more  hilly  described  below. 
Applicants  propose  to  engage,  through 
one  or  more  direct  or  indirect 
subsidiaries,  in  the  business  of 
brokering  and  marketing  electricity,  gas 
and  other  energy  commodities, 
including,  without  limitation,  oil, 
natiual  gas  and  coal  ("Energy 
Commodities"),  and  in  providing 
incidental  related  services  to  customers, 
such  as  fuel  management,  storage  and 
procurement  services. 

GPU  and  GPUI  propose  to  acquire  the 
seoirities  of  one  or  more  newly  formed 
subsidiaries  ("Energy  Subsidiaries")  and 
to  make  cash  capital  contributions  to  the 
Energy  Subsidiaries.*  GPU  and  GPUI 


'  Applicants  state  that,  under  rule  52,  the 
subsequent  issuance  of  additional  securities  by 
Energy  Subsidiaries  and  their  acquisition  is  exempt 
from  prior  Commission  approval  under  the  Act. 
Applicants  further  state  that  rule  4S(b)(4)  exempts 
from  prior  Commission  approval  the  making  of  cash 
capital  contributions  to  the  Energy  Subsidiaries. 


propose  to  invest,  in  the  aggregate,  no 
more  than  $20  million  in  the  Eoaigy 
Subsidiaries  prior  to  December  31,  2000, 
either  by  acquisition  of  securities  or  by 
making  capital  contributions.  The 
authorization  with  respect  to  the 
acquisition  of  securities  of  any  Energy 
Subsidiaries  shall  expire  upon  the  first 
to  occur  of  either  (i)  December  31,  2000, 
or  (ii)  the  adoption  by  the  Commission 
of  proposed  rule  58  (HCAR  No.  26313, 
June  20, 1995)  or  such  other  rule, 
regulation  or  order  as  shall  exempt  the 
proposed  transactions  from  section  9(a) 
of  the  Act. 

Applicants  also  request  the  authority 
for  Energy  Subsidiaries  to  issue  debt. 
Debt  financing  of  any  Energy 
Subsidiaries  will  not  exceed  a  term  of 
15  years  and  will  bear  interest  and  carry 
fees  at  negotiated  rates  based  on 
prevailing  market  conditions. 
Applicants  represent  that  such  issuance 
of  debt  will  be  exempt  fiom  prior 
Commission  approval  under  the  Act 
pursuant  to  rule  52. 

GPU  also  requests  authority  through 
December  31,  2000  to  guarantee  the  debt 
and  other  obligations  of  any  Energy 
Subsidiaries.  Such  other  obligations  of 
Energy  Subsidiaries  may  take  the  form 
of  bid  bonds  or  performance  or  other 
direct  or  indirect  guarantees  of 
contractual  or  other  obligations.  The 
maximum  amount  of  debt  and  other 
obligations  proposed  to  be  guaranteed  at 
any  one  time  is  $150  million. 

Applicants  state  that  the  Energy 
Sul^idiaries  would  engage  in  sudi 
activities  without  regiird  to  the  location 
or  identity  of  customers  or  source  of 
revenues;  provided,  however,  that  (i) 
unless  additional  approvals  are  obtained 
firom  the  Federal  energy  Regulatory 
Commission  imder  the  Federal  Power 
Act,  the  Energy  Subsidiaries  will  not 
sell  electricity  to  CPU's  electric  utility 
subsidiaries,  and  (ii)  the  Energy 
Subsidiaries  will  not  make  any  sales  of 
electricity  or  natural  gas  to  retail 
customers  in  any  state  imless  authorized 
or  permitted  to  make  such  sales  under 
the  laws  of  that  state. 

It  is  also  proposed  that  Energy 
Subsidiaries  may,  from  time  to  time 
through  December  31,  2000,  invest  up  to 
$50  million  at  any  one  time  outstanding 
to  acquire  or  construct  physical  assets 
that  are  incidental  and  reasonably 
necessary  in  the  day-to-day  conduct  of 
marketing  operations,  such  as  oil  and 
gas  storage  facilities,  gas  or  coal 
reserves,  or  a  pipeline  spur  that  is 
needed  in  order  to  make  deHveries  of 
fuel  to  an  industrial  customer. 

To  minimize  financial  exposure  of 
Energy  Subsidiaries  and  of  GPU 
resulting  from  its  guarantees,  it  is 
proposed  that  Energy  Subsidiaries 


utilize  risk  mitigation  measures  to 
balance  overall  portfolio  position  in 
order  to  limit  the  financial  impact  of 
any  loss  that  may  be  sustained  on  any 
particular  commodity  transaction  due  to 
adverse  market  price  movements  or 
counterparty  defaults.  Such  measures 
may  include  entering  into  ofEsetting 
physical  delivery  contracts,  the 
purchase  and  sale  of  derivative 
instruments,  sxich  as  options  and  futures 
contracts,  for  purposes  of  hedging  a 
physical  position,  and  an  appropriate 
mix  of  long  and  short-term  contracts.  In 
addition.  Energy  Subsidiaries  may 
purchase  or  sell  commodity-based 
derivative  instruments,  sudi  as 
electricity  or  gas  futures  contracts  and 
options  of  electricity  or  gas  futures,  such 
as  are  traded  on  the  New  Yoik 
Mercantile  Exchange,  and  gas  and  oil 
price  swap  agreements  in  order  to  hedge 
positions  imder  existing  contracts  for 
physical  delivery.  Energy  Subsidiaries 
will  use  market  hedging  measures  solely 
to  minimize  risk. 

Price  risk  exposure  may  also  be 
hedged  under  a  purchase  or  sale 
contract  by  taking  an  opposite  position 
to  that  purchase  or  sale.  Similarly,  in  a 
portfolio  of  purchase  and  sales 
contracts,  risk  may  also  be  limited 
through  an  appropriate  mix  of  long-term 
and  short-term  contracts,  and 
diversification  of  the  mix  of  customers 
and  suppliers  regionally  and  across 
industry  lines.  Finally,  GPU  will 
endeavor  to  limit  risk  exposure  through 
contract  provisions  (i.e.,  liquidated 
damages)  that  would  place  a  ceiling  on 
the  amount  of  damages  payable  when 
performance  failure  occurs  and/or 
exclude  consequential  damages. 

Authorization  is  also  sought  for  any 
Energy  Subsidiary  to  enter  into 
arrangements  with  CPUS  and  GENCO. 
pursuant  to  which  personnel  and  other 
resources  may  be  made  available  to  the 
Energy  Subsidiaries,  upon  request,  to 
support  the  Energy  Subsidiaries  in 
connection  v^th  their  authorized 
activities.  Pursuant  to  these 
arrangements,  CPUS  and  GENCO  will 
provide,  account  for  and  bill  their 
services  to  the  Ener^  Subsidiaries, 
utilizing  a  work  order  system,  on  a  full 
cost  reimbursement  basis  in  accordance 
with  rules  90  and  91  under  section  13(b) 
of  the  Act.  It  is  stated  that  no  more  than 
5%  of  the  total  employees  of  the  GPU 
System  will,  at  any  one  time,  directly  or 
indirectly  render  services  to  the  Energy 
Subsidiaries  in  connection  with  the 
Energy  Commodities  Business. 

GPU  states  that,  absent  further  order 
of  the  Commission,  none  of  the  Energy 
Subsidiaries  wrill  owti  or  operate 
facilities  used  for  the  distribution  of  gas 
at  retail  or  facilities  used  for  the 
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generation,  transmission,  or  distribution 
of  electric  energy  for  sale.  Furthermore, 
it  is  stated  that  the  Energy  Subsidiaries 
will  limit  their  activities  to  ensure  that 
they  do  not  come  within  the  definitions 
of  either  "electric  utility  company"  or 
"gas  utility  company."  as  defined  by 
sections  2(a)(3)  and  2(a)(4)  of  the  Act. 
respectively. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secjvtary. 
IFR  Doc.  96-28003  Filed  10-31-96;  8:45  ami 
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Self-Regulatory  Organizations:  Notice 
of  niing  and  Immediate  Effactiveneaa 
of  Propoaed  Rule  Change  t>y  ttw 
CItlcago  Board  Options  Exchange, 
incorporated  Relating  to  Exchange 


October  25. 1996. 

Pursuant  to  Section  19(b)(1),  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  24,  1996, 
the  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Comnussion"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  1. 11.  and  HI  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  waive 
Exchange  fees  on  transactions  in  Equity 
FLEX  options  from  the  start  of  trading 
of  Equity  FLEX  options,  which  is 
scheduled  to  begin  on  October  24, 1996, 
until  January  31 ,  1997.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  CBOE  and  at  the 
Conunission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 


prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

The  purpose  of  this  propoaed  rule 
change  is  to  waive  Excnange  fees  related 
to  transactions  in  Eoiuty  FLEX  options 
from  the  start  of  trading  of  these  options 
on  the  Exchange  until  January  31, 1997. 
The  Exchange  plans  to  begin  trading 
Equity  FLEX  options  on  October  24, 
1996.  The  fees  affected  and  the  amoimt 
of  the  fees  absent  any  reduction  or 
rebate  ^  are:  (1)  Exchange  transaction 
fees,  which  are  $.05  per  contract  side  for 
market-makers.  $.06  for  member  firm 
proprietary  trades.  $.15  for  customer 
trades  for  options  under  $1 ,  and  $.30  for 
customer  trades  for  options  of  $1  or 
more;  (2)  trade  match  fees,  which  are 
$.04  per  contract  side  for  all  trades:  and 
(3)  floor  broker  fees,  which  are  $.03  per 
contract  side  for  all  trades.  The 
foregoing  fee  changes  are  being 
implemented  by  the  Exchange  purstiant 
to  CBOE  Rule  2.22.  The  Exchange  will 
distribute  a  circular  to  its  members  to 
notify  them  of  this  waiver  of  Exchange 
fees. 

The  Exchange  is  adopting  this  waiver 
of  fees  related  to  transactions  in  Equity 
FLEX  options  in  order  to  promote 
trading  in  the  these  options  at  the  outset 
of  their  trading  on  the  Exchange.  The 
Exchange  believes  that  the  reduction  in 
the  fees  may  encourage  more 
participation  in  the  trading  of  these 
options  and  enhance  the  prospect  that 
Equity  FLEX  options  will  prosper  on  the 
Exchange  in  the  future.  The  fee 
reduction  also  will  place  the  Exchange 
in  a  position  to  compete  effectively  for 
business  in  Equity  FLEX  options  with 
other  exchanges  trading  the  same 
product. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  changes  among  CBOE  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


<  The  fees  may  actually  be  less  than  these 
amounts  pursuant  to  the  Exchange's  Prospective 
fee  Reduction  Schedule,  the  Customer  Large  Trade 
Discount  Program,  and  rebate  programs  that  have 
been  filed  with  the  Commission  as  part  of  the 
Exchange's  fee  schedule. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Othws 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Data  of  EfbctiveneH  of  the 
Propoaed  Rule  Ghange  and  Timing  for 
Commiaaion  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Ride  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furthenmce  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-96- 
65  and  should  be  submitted  by 
November  22,  1996. 

For  the  Commission,  by  the  Division  of 
market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  96-27997  Filed  10-31-96;  8:45  am) 
BILUNQ  COOC  aOIO-OI-M 
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[Retoeae  No.  34-37873;  File  No.  SR-CBOE- 
96-62] 

Self-Reguiatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Options  on  Interests  in 
Exchange-Usted.  Open-End 
Investment  Companies 

October  25, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  July  29, 1996,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  CBOE  proposes  the  adoption  of 
rules  to  permit  the  trading  of  options  on 
interest  in  open-end,  exchange-listed 
investment  companies  that  hold 
securities  comprising  or  based  on  an 
index  or  portfolio  of  sectirities  designed 
to  replicate  substantially  a  specific 
component  of  a  designated  stock  index. 

The  te3ct  of  the  proposed  nde  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  for  the  trading  of 
options  on  shares  or  units  of  open-end, 
exchange-listed  investment  companies 
that  hold  securities  comprising  or  based 
on  an  index  or  portfolio  of  securities 
that  is  designed  to  provide  investment 
results  that  substantially  correspond  to 
the  price  and  yield  performance  of  a 


designated  stock  index.  Specifically,  the 
Exchange  intends  to  trade  options  on 
interests  in  investment  companies  such 
as  CotmtryBaskets'"^,  which  are  shares 
issued  by  series  of  an  open-end 
investment  company  approved  for 
listing  on  the  New  York  Stock  Exchange 
("NYSE")  and.  in  the  case  of  the  initial 
nine  series  CoimtryBaskets,  are 
designed  to  replicate  substantially  the 
performance  of  specific  components  of 
the  FT/S&P-Actuaries  World  Index™ 
("FT/SacP-AWITM").! 

CountryBaskets  are  structured  either 
as  shares  issued  by  a  series  of  an  open- 
end  management  investment  company 
that  invests  in  an  indexed  portfolio  of 
securities,  or  as  interests  in  unit 
investment  trusts  ("UTTs")  that  have  as 
their  assets  shares  of  an  open-end 
investment  company  that  holds  the 
imderlying  indexed  portfolio.  In  either 
case,  CountryBasket  securities  will  be 
continually  distributed  through 
"Creation  Transactions."  To  effect  a 
Creation  Transaction,  a  person  would 
buy  shares  of  the  open-end  investment 
company  in  exchange  for  an  in-kind 
deposit  of  the  indexed  portfolio  of 
securities  and  a  specified  amount  of 
cash  to  make  the  deposit  equal  the  net 
asset  value  of  the  fund  shares  being 
purchased.  Creation  Transactions  may 
occur  only  in  "Creation  Unit"  size, 
which  is  either  100,000  or  250,000  fund 
shares,  depending  on  the  fund.  In  the 
case  of  CountryBaskets  structured  as 
UTTs,  the  trust  would  issue  a  creation 
unit-size  aggregation  of  redeemable 
luiits  of  beneficial  interest  in  exchange 
for  shares  of  the  imderlying  fund.  Thus 
it  will  always  be  possible  for  a  person 
to  acquire  additional  CountryBaskets  by 
means  of  a  Creation  Transaction. 

Nine  series  of  CountryBaskets  were 
authorized  for  trading  on  the  NYSE 
earlier  this  year.^  These  initial  nine 
series  are  based  on  FT- Actuaries  World 
Indices  for  Australia,  France,  Germany, 
Hong  Kong,  Italy,  Japan,  South  Afilca, 
United  Kingdom  and  the  United  States. 
Options  on  these  same  nine  series  of 
CountryBaskets  are  proposed  to  be 
traded  on  the  CBOE  pursuant  to  the 
same  rules  and  procedujres  that  apply 
generally  to  trading  in  options  on  equity 
securities  or  indexes  of  equity 
seciuities,  except  that  special  listing 
criteria  are  proposed  to  apply  to  options 
on  CountryBaskets.  Also,  reflecting  the 
open-ended  nature  of  CountryBaskets, 


the  Exchange  is  not  proposing  any 
position  or  exercise  limits  to  apply  to 
options  on  CoimtryBaskets. 

The  listing  standards  proposed  for 
options  on  CountryBaskets  are  set  forth 
in  proposed  Interpretation  and  Policy 
.06  under  CBOE  Rule  5.3  and  in 
Interpretation  .10  under  CBOE  Rule  5.4. 
These  standards,  which  provide  for  the 
listing  of  European-style  options  only, 
are  substantially  the  same  as  those  that 
apply  to  the  initial  and  continued  Usting 
of  CountryBaskets  on  the  NYSE  under 
the  recently  approved  rules  of  that 
exchange.3  Conforming  the  listing 
standards  for  options  on  CoimtryBaskets 
to  the  listing  standards  that  apply  to 
CountryBaskets  themselves  will  assure 
that  whenever  there  is  trading  in  the 
underlying  CountryBaskets,  options  on 
these  same  CountryBaskets  may  also  be 
available.  Similarly,  CBOE's  proposed 
listing  standards  provide  that  there  will 
be  no  opening  transactions  in 
CountryBasket  options,  and  all  such 
options  will  trade  on  a  liquidation-only 
basis,  if  CountryBaskets  should  cease  to 
trade  on  an  exchange  or  as  national 
market  securities  in  the  over-the-counter 
market.  The  availability  of  options  on 
CountryBaskets  should  be  beneficial  to 
investors  in  CountryBaskets,  since  it 
will  permit  these  investors  to  utilize 
options  to  adjust  the  risks  and  rewards 
of  CountryBasket  investing  to  their 
individu^  needs.  It  should  also  add  to 
the  depth  and  Uquidity  of  the  market  for 
CountryBaskets  by  permitting  market 
makers  in  that  market  to  hedge  the  risks 
of  their  market-making  activities. 

Reflecting  the  open-ended  nature  of 
CountiyBaskets,  the  NYSE's 
maintenance  listing  standards  for 
CountryBaskets  do  not  include  criteria 
based  on  either  the  number  of  Units 
outstanding  or  on  their  trading  volume.* 
Similarly,  the  CBOE  believes  it  is 
neither  necessary  nor  appropriate  to 
apply  traditional  position  or  exercise 
limits  to  CountryBasket  options,  and  it 
is  proposing  to  amend  Rules  4.11  and 
4.12  to  provide  that  these  limits  shall 
not  ordinarily  apply.  Since  it  should 
always  be  possible  to  create  more 
CountryBaskets  at  their  net  asset  value 


'  CountryBaskets'"^"  is  a  servicemark  of  Deutsche 
Morgan  Grenfell/CJ.  Uwrence  Inc.  ("DMG").  "FT/ 
S*P-Actu«riBs  World  Index™"  end  "FT/S4P- 
A.V/V**"  are  trademarks  of  The  Financial  Times 
Limited  and  Standard  &  Poor's  ("S&P"),  and  are 
licensed  for  use  by  DMG. 

'  See  Securities  Exchange  Act  Release  No.  36923 
(March  S,  1996),  61  FR  10410  (March  13, 1996). 


>  See  NYSE  Listed  Company  Manual.  Paragraph 
703.16. 

*  NYSE  requires  at  least  300.000  Units  to  be 
outstanding  before  trading  in  a  series  of 
CountryBaskets  may  commence.  Although  there  is 
no  comparable  maintenance  standard,  as  a  practical 
matter  there  can  never  be  trading  in  a  series  of 
CountryBaskets  in  «vfaich  there  is  less  than  one 
Creation  Unit  (100,000  or  2S0.000  shares, 
depending  on  the  series)  outstanding,  since 
CountryBaskets  may  only  be  created  and  redeemed 
in  Creation  UiUt  size,  and  if  the  last  outstanding 
Creation  Unit  should  ever  be  redeemed,  the  series 
(and  options  on  that  series)  will  cease  to  trade. 
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by  making  an  in-kind  deposit  of  the 
securities  that  comprise  the  underlying 
index  or  portfolio,  there  is  no  limit  on 
the  available  supply  of  underlying 
CkjuntryBaskets.  Accordingly,  the 
Exchange  believes  that  there  is  not  the 
same  need  for  option  position  and 
exercise  limits  to  protect  the  underlying 
market  against  squeezes  and  other  types 
of  manipulation  that  applies  to  options 
on  securities  that  are  not  op>en-ended. 
Furthermore,  the  CBOE  believes  that  in 
the  absence  of  any  maintenance  listing 
requirements  in  the  underlying  market 
that  call  for  a  minimum  number  of  Units 
or  for  minimum  trading  volume, 
position  and  exercise  limits  would  not 
be  meaningful  as  a  percentage  of  either 
of  these  measures.  For  these  reasons, 
and  to  assure  that  so  long  as  there  is 
trading  in  the  underlying 
CountryBaskets  there  can  also  be  trading 
in  the  related  options,  the  CBOE  is  not 
proposing  any  position  or  exercise 
limits  for  CountryBasket  options.  The 
CBOE  reserves  the  right,  however,  to 
impose  position  and  exercise  limits  if, 
for  reasons  not  now  foreseeable,  such 
limits  should  ever  be  needed  in  the 
interest  of  fair  and  orderly  markets  in 
the  options  or  the  underlying 
CountryBaskets . 

Reflecting  that  the  underlying 
portfolios  of  CountryBaskets  are 
indexed,  it  is  proposed  to  amend 
Interpretation  and  Policy  .01  under 
Exchange  Rule  5.5  to  provide  that  the 
minimum  strike  price  intervals  for 
options  on  CountryBaskets  will  be  $2.50 
where  the  strike  price  is  $200  or  less, 
and  $5.00  where  the  strike  price  is  over 
$200.  These  are  comparable  to  the  strike 
price  intervals  provided  in 
Interpretation  and  Policy  .01  under 
Exchange  Rule  24.9,  as  applicable  to 
broad-based  index  options  having  strike 
prices  at  about  the  level  expected  for 
CountryBasket  options. 

Margin  requirements  are  proposed  for 
options  on  CountryBaskets  at  the  same 
levels  that  apply  to  options  generally 
under  Exchange  Rule  12.3,  except  that, 
reflecting  the  indexed  nature  of 
underlying  portfolios  of  CountryBaskets, 
minimum  margin  must  be  deposited 
and  maintained  equal  to  100%  of  the 
cvurent  market  value  of  the  option  plus 
15%  (instead  of  20%)  of  the  market 
value  of  equivalent  units  of  the 
underlying  security  value.  In  this 
respect,  the  margin  requirements 
proposed  for  options  on  CountryBaskets 
are  comparable  to  margin  requirements 
that  currently  apply  to  market  index 
options  under  Exchange  Rule 

24.11(b)(i). 

The  CBOE  believes  it  has  the 
necessary  systems  capacity  to  support 
the  additional  series  of  options  that 


would  result  from  the  introduction  of 
CountryBaskets  options,  and  it  has  been 
advised  that  the  Options  Price  Reporting 
Authority  ("OPRA")  also  will  have  the 
capacity  to  support  these  additional 
series  upon  implementation  of  an 
additional  outgoing  high  speed  line 
from  the  OPRA  processor. 

The  Exchange  represents  that  the 
profKwed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  because,  by  providing  for 
the  trading  of  options  on 
CountryBaskets  within  the  framework  of 
the  CBOE's  regulated  mariiet  place 
while  there  is  trading  in  the  underl)ring 
CoimtryBaskets  in  other  exchange 
markets,  the  proposed  rule  change  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EChctivenen  of  the 
Proposed  Rule  Change  and  Timing  for 
CommiMJon  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved; 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiflh  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-96- 
52  and  should  be  submitted  by 
November  22, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc.  96-28002  Filed  10-31-96;  8:45  am) 
■UMQ  OOM  MIO-ai-M 


[Relene  No.  34-37864;  File  No.  SR-DTC- 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
niing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Feee  and  Charges 

October  24.  1996. 

Pursuant  to  Section  19(b)(i)  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
September  24, 1996,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  bom  interested 
persons  on  the  proposed  riile  change. 

I.  Self-Regulatory  Or^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
DTC's  Service  Fee  Schedule,  which  is 
attached  as  Exhibit  1 . 

n.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 


'  17  CTR  Z00.3O-3(a)(12). 
>  IS  U.S.C.  7S*(b)(l]  (1988). 
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the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  eny 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
simimaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  the  fees  associated 
with  the  Notice  of  Order  Execution 
("NOE"),  the  Institute  Instruction  ["U"), 
and  Standing  Instructions  Database 
("SID")  features  of  DTC's  Institutional 
Delivery  ("ID")  System.  DTC 
continually  strives  to  align  service  fees 
with  estimated  service  costs  and  these 
revisions  are  part  of  that  effort.  Under 
the  proposed  rule  change,  the  fees  for 
NOEs  and  lis  will  be  billed  to  broker- 
dealers  because  these  instructions 
facilitate  the  communication  of 
execution  and  allocation  details 
between  broker-dealers  and  their 
institutional  clients.  The  revised  fee 
structiue  for  SID  is  similar  to  the  fee 
structure  for  ID  confirmations  which 
allocate  the  cost  of  the  iastitution's  copy 
to  the  bank  and/or  broker-dealer. 

DTC  is  not  currently  assessing  fees  for 
the  use  of  NOEs  and  Us  because  these 
services  currently  are  ofiered  to 
participants  and  other  parties  as  a  pilot 
program.  3  However,  DTC  intends  to 


'  The  CommiMion  has  modified  the  text  of  the 
lummaries  prepared  by  DTC. 

'  Although  DTC  offers  NOEs  and  lis  to  its 
participants  pursuant  to  a  DTC  pilot  program,  the 
Commission  previously  has  fully  approved  these 
servicea.  Securities  Exchange  Act  Kelease  No.  34119 
Qune  10, 1994)  59  FR  31660  (File  No.  SR-DTC-04- 
04|  (order  approving  proposed  rule  change) 
Securities  Exchange  Act  Release  No.  35736  (May 


begin  assessing  fees  for  NOEs  and  lis  as 
of  October  1, 1996.^  Participants  and 
other  users  of  SID  will  be  subject  to  the 
fee  revisions  as  of  October  1, 1996. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  * 
and  the  rules  and  regulations 
thereimder  because  it  provides  for  the 
equitable  allocation  of  dues,  fees,  and 
other  charges  among  TXTC's  participants 
and  other  parties  who  use  DTC's  ID 
System. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coounission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  e  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2) '  promulgated 
thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  change  imposed  by  DTC.  At  any 


18, 1995)  60  FR  27577  [File  No.  SR-DTC-95-081 
(order  approving  proposed  rule  change). 

*The  Commission  previously  approved  fises  for 
the  NOE  and  n  services  in  DTC's  1995  fee  schedule, 
but  DTC  has  not  assessed  its  participants  for  these 
services.  Securities  Exchange  Act  Release  No.  35736 
(May  18, 1995)  60  FR  27577  [File  No.  SR-DTC-95- 
08]  (order  approving  proposed  rule  change). 

» 15  U.S.C  78q-l  (1988). 

»15  U.S.C.  78s(b)(3)(A)(ii)  (1988). 

'  17  CFR  240.19b-t(e)(2)  (1996). 


time  within  sixty  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  adso  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-STC-96-16  and 
should  be  submitted  by  November  22, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

BU.UNQ  CODE  801»-01-M 


•17  CFR  200.3O-3(a)(12)  (1996). 
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(FR  Doc.  96-28008  Filed  10-31-96:  8:45  am] 
HUMO  OOOC  WlO-Ot-C 


[MiMM  No.  34-«7870:  File  No.  SR-QSCC- 

Self-Regulatory  Organiiations; 
Qovemment  Securities  Clearing 
Corporation;  Order  Approving  a 
Projxwad  Rule  Change  Relating  to 
Repurchase  Agreement  Netting 
Sarvica 

October  25. 1996. 

On  Augiist  1. 1996,  the  Govermnent 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
GSCC-96-08)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  On  August  9, 1996, 
GSCC  filed  an  amendment  to  the 
proposed  rule  change.^  Notice  of  the 
proposal  was  pubU^ed  in  the  Federal 
Re^ster  on  September  12,  1996.^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposed  rule  change. 

I.  Description 

The  proposed  rule  change  permits 
GSCC  to  reimburse  interdealer  broker 
netting  members  ("IDBs")  for  two  costs 
related  to  their  participation  in  GSCC's 
netting  system  for  repurchase  and 
reverse  repurchase  transactions  ("repo") 
involving  government  securities  as  the 
underlying  instruments.*  Currently,  IDB 
and  non-IDB  netting  members  may 
submit  data  on  brokered  repos  to  GSCC 
for  clearance  and  settlement.  GSCC 
compares,  nets,  and  settles  repo  close 
legs  and  repo  start  legs  submitted  prior 
to  start  date  (i.e.,  non-same-day-settling 
start  legs). 

Because  GSCC  currently  does  not 
settle  intraday  start  legs,  the  parties  to 
brt^ered  repos  assume  the 
responsibiUty  for  the  settlement  of  such 
legs  outside  of  GSCC.  As  a  result,  IDBs 
will  incur  clearance  charges  for  the 
settlement  of  intraday  start  legs  of 
brokered  repos.  ^  Under  the  proposed 
rule  change.  GSCC  will  absorb  IDBs' 


>  15  U.S.C  $7As(b)(l)  (1988). 

2  Letter  from  Jeffrey  F.  Ingber,  General  Counsel 
and  Secretary,  GSCC,  to  Christine  Sibille,  Senior  ^ 
Counsel,  Division  of  Market  Regulation, 
Conunission  (August  6, 1996). 

>  Securities  Exchange  Act  Release  No.'37647 
(September  S.  1996),  61  FR  48189. 

'Earlier  this  year,  the  Commission  approved  a 
proposed  rule  change  filed  by  GSCC  which 
provided  for  participation  by  IDBs  in  GSCC's  repo 
netting  system.  Securities  Exchange  Act  Release  No. 
37482  (July  25.  1996),  61  FR  40275. 

>  Qearance  charges  are  costs  charged  by  clearing 
agent  banks  to  their  broker-dealer  customers  related 
to  the  settlement  of  securities  movements 
obligations.  Clearance  charges  may  include  both 
fixed  charges  and  pass  through  charges  such  as  the 
costs  of  Fedwire. 


clearance  charges  related  to  the 
settlement  of  intraday  repo  start  legs,  up 
to  a  dollar  amount  deemed  reasonable 
by  it. 

In  addition,  Hffis  may  incur  overnight 
financing  costs  resulting  from  securities 
delivered  too  late  in  the  day  to  redeUver 
before  the  close  of  Fedwire.^  In  such 
instances,  GSCC  will  reimburse  this  cost 
to  the  IDB  if  the  cost  was  incurred 
unavoidably  and  without  fault  by  the 
IDB.  GSCC  will  only  absorb  such 
charges  up  to  a  dollar  amount  deemed 
reasonable  by  it. 

In  certain  circumstances,  these  cost 
reimbursements  also  will  be  available  to 
a  division  or  separate  operating  unit 
within  a  dealer  netting  member.  To  be 
eligible,  such  division  or  unit  must 
operate  in  an  overall  manner  as  a  broker 
and  must  abide  by  the  requirements 
imposed  on  IDBs  that  participate  in  the 
repo  netting  process. 

n.  Discussion 

Section  17A(b)(3)(F)''  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  national  clearance  and 
settlement  system.  Although  GSCC 
provided  for  participation  by  IDBs  in  its 
repo  netting  system  earUer  this  year, 
IDBs,  like  all  other  GSCC  repo  netting 
members,  must  assume  the 
responsibility  for  the  settlement  of 
intraday  start  legs  outside  of  GSCC.  By 
providing  a  method  whereby  IDBs  can 
use  in  an  economic  fashion  the  facilities 
of  GSCC  to  settle  their  brokered  repos, 
the  proposal  should  encourage  IDBs  to 
submit  their  repo  transactions  to  GSCC. 
As  a  result,  more  repos  should  he  settled 
through  the  facilities  of  a  registered 
securities  clearing  agency  (i.e.,  GSCC] 
which  should,  consistent  with  the 
requirements  of  Section  17A(b)(3)(F), 
further  the  estabUshment  of  a  national 
clearance  and  settlement  system. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-96-08)  be  and  hereby  is 
approved. 


«  Overnight  financing  costs  are  costs  charged  by 
clearing  agent  banks  to  their  broker-dealer 
customers  related  to  the  financing  by  banks  of 
securities  held  from  one  business  day  until  the  next 
business  day  in  customers'  clearing  accounts. 

'  15  U.S.C  §  78q-l(b)(3)(F)  (1988). 


For  the  Cmnmission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Mai^gaiel  H.  MacFaiiand, 
Depu  ty  Secretary. 
[FR  Doc.  96-28000  Filed  10-31-96: 8:45  am] 

BRJJNG  OOOC  Wie-OI-M 


[Retoaa*  No.  34-37868;  FHe  No.  SR-QSCC- 
96-09] 

Self-Regulatory  Organizations; 
Government  Sacurltlea  Clearing 
Corporation;  Order  Approving 
Propoaed  Rule  Change  Relating  to  the 
Establishmant  of  a  Mechanism  for 
Returning  Certain  Excees  dearing 
Fund  Collataral  to  MemlMrB  on  a  Daily 
Basis 

October  25, 1996. 

On  August  11.  1996.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
GSCC-96-09)  pursuant  to  Section 
19(b)(l]  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  pubUshed  in  the  Federal  Register 
on  September  19, 1996.*  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

I.  Description 

The  proposed  rule  change  estabUshes 
a  mechanism  for  returning  certain 
excess  clearing  fund  collateral  to 
members  on  a  daily  basis  rather  than  on 
the  current  monthly  basis.  GSCC's 
clearing  fimd  is  designed  to  protect 
GSCC  from  the  exposure  presented  by 
fluctuations  in  the  value  of  a  defaulting 
member's  net  settlement  position  from 
the  most  recent  marking-to-market  imtil 
liquidation  of  that  position.  ^  The  daily 
mark-to-market  mechanism,  which  is 
applicable  to  forward  net  settlement 
positions,  is  designed  to  bring  net 
settlement  positions  from  contract  value 
to  current  market  value. 

Members'  clearing  fund  deposit 
requirements  are  calculated  daily  based 
on  the  level  of  members'  historical  and 


■  17  CFR  200.30-3(aKl2)  (1996). 

>  15  U.S.C.  S  78s(b)(l)  (1988). 

'  Securities  Exchange  Act  Release  No.  37678 
(September  13,  1996),  61  FR  49367. 

'  The  clearing  fund  collateral  pool  also  aUows 
GSCC  to  have  on  deposit  frtxn  each  netting  member 
assets  to  satisfy  losses  resulting  from  a  member's 
debult;  permits  GSCC  to  maintain  a  total  asset 
amount  sufficient  to  satisfy  potential  losses  to  it  and 
its  members  resulting  from  the  debult  of  more  than 
one  member  or  the  bilure  of  a  defaulting  member's 
counterparties  to  pay  their  pro  rata  allocation  of 
loss;  and  provides  GSCC  with  liquidity  to  meet  its 
payment  and  delivery  obligations. 


56592 


Federal  Register  /  Vol.  61,  No.  213  /  Friday,  November  1,  1996  /  Notices 


airrent  day's  net  activity.  However, 
GSCXZ's  rules  currently  provide  for  the 
return  of  excess  clearing  fund  collateral 
to  members  only  once  a  calendar  month 
on  the  second  business  day  of  each 
month.  This  methodology  applies 
regardless  of  the  level  of  a  member's 
excess  clearing  fund  collateral.  The 
proposed  rule  change  allows  members 
to  request  the  retiun  of  excess  collateral 
on  any  business  day  under  the  following 
circumstances:  (1)  The  amount  of  the 
member's  excess  clearing  fund  collateral 
is  at  least  $5  million;  (2)  the  member  is 
not  on  class  2  or  class  3  surveillance 
status;  and  (3)  the  collateral  will  be 
returned  only  to  the  extent  that  GSCC 
retains  a  cushion  of  excess  collateral  of 
not  less  than  the  greater  of  (a)  ten 
percent  of  the  member's  clearing  fund 
deposit  requirement  {i.e..  GSCC  must 
retain  110%  of  the  member's  clearing 
fund  deposit  requirement)  or  (b)  $1 
milUon  more  than  the  amount  of 
collateral  needed  to  cover  the  member's 
current  clearing  fund  deposit 
requirement. 

n.  Diacussion 

Section  17A(b)(3)(F)«  of  the  Act 
reqiiires  that  the  rules  of  a  clearing 
agency  be  designed  to  safeguard 
securities  and  funds  in  its  custody  or 
control.  While  the  proposal  will  permit 
members  with  large  amounts  of  excess 
clearing  fund  to  have  daily  access  to 
such  hinds,  which  should  increase  such 
members'  liquidity  and  thus  assist  them 
in  fulfilling  their  settlement  obligations, 
the  proposal  will  only  allow  the  return 
of  excess  clearing  fund  under  certain 
conditions,  including  that  GSCC  retains 
a  cushion  of  excess  clearing  fund.  Such 
conditions  should  help  to  ensure  that 
GSCC  has  sufficient  clearing  fund  on 
hand  to  meet  its  settlement  obligations. 
Thus,  the  proposal  is  consistent  with 
GSCC's  obligation  to  safeguard 
securities  and  funds  in  its  possession. 

ni.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-96-og)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Maikel  Regulation,  pursuant  to  delegated 
authority.' 


Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  96-28005  Filed  10-31-96;  8:45  am) 

iaxsiacoM  sais-ai-M 

[flilim  No.  34-378S2:  FN*  No.  8A- 
IIBSCC-«6-06] 

S«lf-Regul«tory  Organizations:  MBS 
Ctaaring  Corporation;  NoHco  of  Filing 
and  hnmadtote  Effsctivanasa  of 
Propoaad  Rula  Change  Raiating  to 
Faaa  and  Chargaa 

October  24. 1996. 

Pursuant  to  Section  19(b)(1)  <  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
September  25, 1996,  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the  - 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  items  have  been 
prepared  primarily  by  MBSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subetance  of 
the  Fropoeed  Rule  Change 

The  text  of  the  proposed  rule  change 
consists  of  modifications  to  the 
Electronic  Pool  Notification  ("EPN") 
schedule  of  charges,  which  is  attached 
as  Exhibit  1 . 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  access  fees  and 
to  make  technical  changes  to  the 
schedule  of  charges  for  the  EPN  service. 
MBSCC  currently  accommodates 
connectivity  to  the  EPN  service  by 
leased  lines  and  charges  an  access  fee 


depending  on  the  type  of  connection  ' 
used  by  a  participant.  The  proposed  rule 
change  establishes  an  access  fee  to 
accommodate  the  use  of  dial-up  lines  in 
conjunction  with  or  as  an  alternative  to 
leased  lines  for  connection  to  the  EPN 
service.  3  Dial-up  access  to  the  EPN 
service  is  intended  to  reduce  a 
partici{>ant's  monthly  telephone 
company  communication  charges. 
Therefore,  the  proposed  rule  change 
modifies  the  EPN  schedule  of  charges  to 
add  an  access  fee  for  CTQ  TCP/IP  via 
dial-up  of  $30.00/month.  The  proposed 
rule  change  also  makes  a  technical 
modification  to  the  EPN  schedule  of 
charges  to  identify  the  access  fees  to 
accommodate  coimectivity  by  leased 
line  or  dial-up,  leased  line,  and  dial- 
up.*  MBSCC  will  implement  these 
changes  effective  immediately. 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  1 7  A  of  the  Act ' 
and  the  rules  and  regulations 
thereunder  because  it  provides  for  the 
equitable  allocation  of  dues,  fees,  and 
other  charges  among  MBSCC's 
participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  MBSCC. 

m.  Date  of  E£FBCtiveness  of  the 
Proposed  Rule  Change  and  Timing  fbr 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursutmt  to  Section 
19(b)(3)(A)(ii)"  of  the  Act  and  pursuant 
to  Rule  igb-4(e)(2) '  promulgated 
theretmder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  MBSCC.  At 
any  time  within  sixty  days  of  the  filing 
dT  such  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  ifit  appears  to  the  Commission 
that  such  action  is  necessary  or 


M5  U.S.C  S78<}-l(b)(3KF)  (loes). 
» 17  CFR  200.3O-3(a)(12)  (1996). 


>  15  U.S.C  $  78«(b)(i)  uses). 

'  The  Commission  has  modified  the  text  of  the 
summariei  prepared  by  MBSCC. 


'  Leased  lines  are  billed  on  a  flat  rate  regardless 
of -usage  whereas  dial-up  access  is  billed  based  on 
usage  plus  a  small  maintenance  fee. 

*  One  type  of  connection  (i.e.,  CTCI  SNA  LU6.2) 
accommodates  leased  or  dial-up  access  to  the  EPN 
service. 

» 15  U.S.C  S  78q-l  (1988). 

•  15  U.S.C.  S  7Bs(b)(3)(A)(ii)  (1088). 
'  17  CFR  240.19b-4(e)(2)  (1996). 


Federal  Regjater  /  Vol.  61.  No.  213  /  Friday.  November  1.  1996  /  Notices 56593 


appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Section,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refier  to  File  No.  SR-MBSCC-^96- 
05  and  should  be  submitted  by 
November  22. 1996. 

For  the  Commission,  by  the  IXvision  of 
Market  Regulation,  pursuant  to  delegated 
authcHity.* 

Margaret  H.  McFariaad, 
Deputy  Secretary. 


Exhibit  1— Modifications  to  MBSCXTs  EPN  Schedule  of  Chai^ges 

MBSCC  EPN  Schedule  of  C>4arges9 


Account  Malntananoe  Fees 


Direct  Acoouni 

Omnbus  Account 


$250.00/monlh  (per  account). 

S250.00/monlh  (per  account)  plus  S25.00/month  (per  customer  account  up  to  a  maxinum  of 
$2S0.0O/month/per  account). 


Proceaeing  F( 


ON  Send 


ON  Receive 


DK  Send  or  Receive  

Cancel  Send  or  Receive 
Retransmission  Request 
AutoUnk  Request 


$.25/mlltion  Cunent  Face  (8:00  a.m.  to  1:00  p.m.). 
$1 .2S/miUlon  Current  Face  (1  rOO  p.m.  to  2:00  p.m.). 
$1 .50/miHion  Currant  Face  (2KX)  p.m.  to  3:00  p.m.). 
$1.2S/milKon  Cunent  Face  (3:00  p.m.  to  5:00  p.m.). 
$.50/million  Current  Face  (8:00  a.m.  to  1 :00  p.m.). 
$.25/million  Current  Face  (1 :00  p.m.  to  2:00  p.m.). 
$.25/million  Curent  Face  (2:00  p.m.  to  3:00  p.m.). 
No  Charge  (3:00  p.m.  to  5:00  p.m.). 
No  Charge. 
No  Charge. 
No  Charge. 
No  Charge. 


AcceasFfl 


CTCI  SNA  LU6.2  via  leased  line  or  Dial-up 

CTCI  TCP/IP  teased  line  via  Wellfleet  (MBSCC) 
CTCI  TCP/IP  leased  Une  via  Cisco  (MBSCC)  .... 

CTCI  TCP/IP  via  Dial-up >. 

EPN  Terminal  Service  

EPN  Terminal  Service  

EPN  Diakjp  Terminal  Service 


$71.00/month  (per  circuit  to  MetroTech). 
$120.00/month  (per  circuit  to  MetroTech). 
$190.00/month  (per  circuit  to  MetroTech). 
$30.00/month  (per  circuit  to  MetroTech). 
No  Charge  (first  9.6  Kbps  connection). 
$12.75/month  (each  additional  connection). 
$12.75/rrK>nth  (each  9.6  Kbps  con.'iection). 


In  addttion  to  the  at)ove,  telecommunication  circuit  charges  from  Sector  (or  your  vendor  of  choice)  will  apply. 

«  Additions  to  the  text  are  denoted  t>y  italics,  deleted  text  is  bracketed. 
[FR  Doc.  96-28009  Filed  10-31-96;  8:45  am] 

BILLMO  CODE  8010-01-M 


•17  CFR  200.30-3(a)(12)  (1996). 
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[niliMi  Na  34-37875:  FN*  Na  8R-NAS0- 

96-37] 

Self^Regulatory  Organizations;  Notic* 
of  niing  and  Immadlata  Effactlvanass 
of  Propoaad  Rula  Chang*  by  National 
Aatodadon  of  SaeurlHaa  Dartera,  Inc. 
Ralattng  to  the  Policy  and  Practica 
Concerning  the  Application  of  tti* 
Eligibility  Provtaion  In  Rule  10304  of 
ttw  NASO  Coda  of  Arbitation 
Procadur* 

OctotMT  28. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1).  notice  is 
hereby  given  that  on  October  15, 1996, 
NASD  Regulation,  hic.  ("NASD 
Regulation")  filed  with  the  Securities 
and  Exchange  Commission 
("CcHnmission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  this  proposal 
as  one  constituting  a  stated  policy, 
practice,  or  interpretation  under 
§  19(b)(3)(A)(i)  of  the  Act,  which  renders 
the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  its  policy  and  practice    * 
concerning  the  application  of  the 
ehgibility  provision  in  Rule  10304  of  the 
Code  of  Arbitration  Procedure  ("Code") 
of  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
to  the  effect  that  arbitrators,  not  the 
NASD  Regulation  staff,  shall  determine 
whether  a  dispute  is  eligible  for 
arbitration.  Below  is  the  text  of  the 
proposed  policy  and  practice  change. 

Pursuant  to  Rule  10304  of  the  Code. 
"(n]o  dispute,  claim  or  controversy  shall 
be  eligible  for  submission  to  arbitration 
under  this  Code  where  six  (6)  years  have 
elapsed  from  the  occurrence  or  event 
giving  rise  to  the  act  or  dispute,  claim 
or  controversy."  Effective  August  1. 
1996.  the  NASD  Regulation  staff  will  no 
longer  make  preliminary  determinations 
concerning  the  eligibility  of  a  claim  for 
arbitration.  The  NASD  Regulation  staff 
instead  will  address  questions 
concerning  the  eligibility  of  a  claim 
according  to  the  following  procedures: 

1.  Upon  the  filing  or  receipt  of  a 
claim,  the  staff  reviews  the  claim  to 
determine  if  the  claimant  has  identified 
when  the  transaction  at  issue  occurred 
or  when  the  claim  arose.  If  not 


identified,  the  Statement  of  Claim  is 
retained  by  the  claimant  is  asked  for 
additional  information  about  the  age  of 
the  claim. 

2.  If  a  claim  identifies  when  the 
transaction  at  issue  occiured  or  when 
the  claim  arose,  it  is  served  on  the 
respondents.  It  is  then  the  respondent's 
determination  whether  to  challenge  the 
eligibiUty  of  the  claim. 

3.  Any  motions  to  dismiss  the  claim 
on  eligibility  grounds  and  any  responses 
thereto  are  forwarded  to  the  arbitrators 
for  a  dedsiotL 

4.  For  those  cases  filed  prior  to 
August  1, 1996  where  the  staff  has  made 
a  preliminary  eligibility  ruling  in 
response  to  a  respondent's  motion,  the 
moving  papers  will  be  forwarded  to  the 
arbitrators  with  a,  reminder  that  the 
arbitrators  must  review  the  issue  de 
novo  and  must  not  accord  the  staff's 
preliminary  ruling  any  weight. 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Pnrpoee  of,  and 
Statutory  Basis  for,  die  Propoaad  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
simunaries.  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Regulation  is  proposing  to 
amend  its  policy  and  practice 
concerning  the  application  of  the 
eligibility  provision  in  Rule  10304  of  the 
Code  to  the  effect  that  arbitrators,  not 
the  NASD  Regulation  staff,  shall 
determine  whether  a  dispute  is  eligible 
for  arbitration  uiKler  Rule  10304.^ 

Until  recently,  the  NASD  Regulation 
staff  made  preliminary  eligibility 
determinations,  both  before  and  after  a 


'  This  policy  is  intended  to  be  temporary.  NASD 
Regulation  intends  the  policy  to  remain  in  effect 
until  an  amendment  to  Rule  10304  can  be 
developed  and  approved.  The  NASD's  Arbitration 
Policy  Task  Force  Report  on  Securities  Arbitration 
Reform  recommended  suspending  the  eligibility 
rule.  NASD  Regulation,  in  coruultatlon  with  the 
Securities  Industry  Conference  on  Arbitration 
(SICA)  and  others,  is  considering  other  alternatives 
to  suspending  the  eligibility  rule.  The  policy  %vill 
not  be  included  in  the  NASD  Manual  because 
NASO  Regulation  intends  to  propose  a  new 
arbitration  eligibility  rule  within  a  few  months. 


claim  had  been  served,  in  cases  where 
a  blight  line  test  could  be  applied. 
Before  a  claim  was  served  me  staff 
would,  upon  examination  of  the 
allegations  in  the  Statement  of  Claim, 
determine  if  the  occurrence  or  event 
giving  rise  to  the  act  or  dispute,  claim 
or  controversy  took  place  more  than  six 
(6)  years  prior  to  the  filing  of  the 
Statement  of  Claim.  If  the  staff 
determined  that  this  was  the  case,  it 
woiUd  advise  the  claimant  that  the 
claim  was  ineUgible  for  arbitration. 
Once  a  claim  had  been  served  and  the 
staff  had  previously  made  a  preliminary 
eligibility  determination  upon  the 
motion  of  a  party,  upon  the  request  of 
a  party  the  arbitrators  could  review  the 
preliminary  staff  determination  and 
accept  or  reject  it.  The  other  self-  - 
regulatory  organization  ("SRO") 
arbitration  forums  have  also  follovtred 
this  practice. 

NASD  Regulation  has  determined  that 
because  the  practice  of  having  the  staff 
make  preliminary  eUgibility 
determinations  is  not  expressly 
provided  for  in  the  Code,  questions  may 
arise  concerning  the  legal  effect  of  these 
determinations.  Accordingly.  NASD 
Regulation  is  proposing  to  amend  the 
existing  poUcy  and  practice  to  eliminate 
staff  eligibility  determinations. 

The  amended  poUcy.  which  is 
consistent  with  the  Code  and  plain 
language  of  Rule  10304,  will  require  the 
staff,  upon  the  filing  or  receipt  of  a 
claim,  to  review  the  claim  to  determine 
if  the  claimant  has  identified  when  the 
transaction  at  issue  occurred  or  when 
the  claim  arose.  U  not  identified,  the 
Statement  of  Claim  is  retained  but  the 
claimant  is  asked  for  additional 
information  about  the  age  of  the  claim. 
By  requiring  that  claims  identify  when 
the  transaction  at  issue  occurred  or 
arose,  NASD  Regulation  is  facilitating 
the  ability  of  the  arbitrators  to  determine 
if  the  claim  is  eligible. 

If  a  claim  identifies  when  the 
transaction  at  issue  occurred  or  when 
the  claim  arose,  or  is  amended  to 
provide  such  information,  it  is  served 
on  the  respondents.  Once  the  claim  is 
served,  the  respondents  can  decide 
whether  or  not  to  challenge  the 
eligibility  of  the  claim.  If  a  respondent 
submits  a  motion  to  dismiss  on 
eligibility  grounds,  the  claimants  vsdll 
have  an  opportunity  to  respond,  and  the 
motion  and  the  responses  will  be 
forwarded  to  the  aibitrators  for  a 
decision. 

NASD  Regulation  has  also  determined 
that  where  a  case  was  filed  prior  to 
August  1, 1996,  and  the  staff  has  made 
a  preliminary  eligibility  ruling  in 
response  to  a  respondent's  motion,  the 
moving  papers  will  be  forwarded  to  the 
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arbitrators  with  a  reminder  that  the 
arbitratora  must  review  the  issue  de 
novo  and  must  not  accord  the  staff's 
preliminary  ruling  any  weight. 

NASD  Regulation  notes,  as  described 
above,  that  eligibility  determinations 
have  always  involved  an  element  of  staff 
discretion.  Thus,  adoption  of  the  policy 
set  forth  above  is  not  a  substantive 
change  in  Rule  10304  or  its 
interpretation;  it  is  a  change  in  the 
maimer  in  which  the  staff  exercises  its 
discretion  to  administer  the  arbitration 
process  under  the  Rule. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act  2  in  that  amending  the  poUcy  for 
applying  the  eligibility  provision  of  the 
Ooide  serves  the  pubhc  interest  by 
enhancing  the  perception  of  fairness  of 
such  proceedings  by  the  parties  to  such 
proceedings.  Unless  otherwise  expressly 
provided  for  in  the  Code,  dispositive 
motions  should  be  decided  by  the 
arbitrators  because  the  aibitrators  are 
the  designated  adjudicators  of  all  issues 
of  fact,  law  and  procedure  in  an 
arbitration.  To  the  extent  the  parties  to 
such  proceedings  express  increased 
satisfaction  with  the  resolution  of 
eUgibiUty  issues,  the  goal  of  providing 
the  investing  pubUc  with  a  fair,  efficient 
and  cost-effective  forum  for  the 
resolution  of  disputes  will  have  been 
advanced. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regvdation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
sohdted  nor  received. 

m.  Date  of  Effsctiveness  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  ^  and 
subparagraph  (e)  of  Rule  19b-4* 
thereunder  in  that  it  constitutes  a  stated 
policy,  practice  or  interpretation  with 


respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule. 

At  any  time  within  30  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investora. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  peraons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendmenta.  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  irom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  vnll  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-96-37  and  should  be 
submitted  by  November  22. 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Kfargaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-28077  Filed  10-31-96;  8:45  am] 
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»15U.S.C.  78o-3(b)(6). 
'  15  U.S.C.  7as(b)(3)(A)(i). 
«17CFR240.19b-4(e). 


[Release  No.  34-37877;  File  No.  SR-NSCC- 
96-18] 

Self-Raguiatory  Organizationa; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change  To  Modify 
Procedures  Relating  to  the 
Reconfirmation  and  Pricing  Service 

October  28, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
September  30, 1996,  the  National 
Seciuities  Clearing  Corporation 
("NSCC")  filed  wiUi  the  Securities  and 


Exchange  Conunission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
NSOC-96-18)  as  described  in  Items  I.  H, 
and  ED  below,  which  Items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subetance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  NSCC's  procedures 
relating  to  supplemental  input  into  the 
Reconfirmation  and  Pricing  Service 
("RECAPS"). 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Propoeed  Rule 
Change 

In  its  filing  wdth  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifieid  in  Item  FV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  NSCC's  procedures 
relating  to  RECAPS.'  The  proposed  rule 
change  will  implement  a  request  by  the 
RECAPS  Subcommittee  of  the  SeciuiUes 
Operations  Division  of  the  Securities 
Industry  Association  to  have  members 
respond  more  effectively  to  transactions 
processed  through  RECAPS. 

NSCC's  Procedure  11(0)  cvirrenUy 
provides  that  members  with 
transactions  that  have  not  been 
reconfirmed  after  the  processing  of 
initial  RECAPS  input  have  an 
opportunity  to  submit  supplemental 
input  during  the  same  RECAPS  cycle. 
Supplemental  input  includes  advisories, 
deletes,  and  as-of  trades.  An  advisory 
allows  a  member  to  acknowledge  a 
contraside  submission  that  has  not  been 
reconfirmed  after  processing  of  initial 
RECAPS  input.  A  delete  permits  a 
member  to  delete  its  own  submission 


'  15  U.S.C.  78s(b)(l)(1988). 


'  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  NSOC 

'RECAPS  is  NSCC's  automated  fail  clearance 
system  for  eligible  securities.  RECAPS  provides 
members  an  opportunity  on  a  quarterly  basis  to 
reconfirm  and  reprice  transactions  that  already  have 
been  compared. 
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from  RECAPS.  An  as-of  trade  enables  a 
member  to  submit  a  transaction  to 
RECAPS  if  it  failed  to  submit  the 
transaction  as  initial  RECAPS  input  at 
the  start  of  the  RECAPS  cycle. 

The  proposed  rule  change  will  make 
several  modifications  to  NSCC's 
Procedure  11(G)  regarding  RECAPS 
supplemental  input.  First,  the  proposed 
rule  change  will  expand  the  range  of 
responses  by  a  member  to  a  transaction 
submitted  by  a  contraside  that  has  not 
been  reconfirmed  after  processing  of 
initial  RECAPS  input  ("unreconfinned 
RECAP")  by  adding  "don't  knows" 
("DKs")  and  rejects.  The  proposed  rule 
change  will  require  a  member  to 
respond  to  an  unreconfinned  RECAP  by 
submitting  an  advisory,  a  OK.  or  a  reject 
and  in  the  case  of  a  reject  by  also 
indicating  the  reasons  for  the  rejection 
[e.g..  trade  previously  settled  or 
different  quantity). 

The  proposed  rule  change  will 
provide  that  failure  to  respond  to  an 
unreconfinned  RECAP  will  result  in  the 
transaction  being  deemed  DK'ed.  The 
proposed  rtile  change  also  will  provide 
that  a  DK'ed  transaction  will  extingmsh 
the  rights,  if  any,  of  the  DK'ing  member 
with  respect  to  the  transaction. 
Transactions  of  a  member  that  have 
been  DK'ed  will  be  subject  to  the  rules 
of  the  appropriate  marketplace. 

Second,  the  proposed  rule  change  will 
eliminate  deletes  as  a  type  of  RECAPS 
supplemental  input.  The  delete  function 
is  being  removed  because  members  do 
not  use  it.  and  therefore,  there  is  no 
longer  a  need  to  maintain  the  delete 
function  as  part  of  the  RECAPS  system. 

Third,  the  proposed  rule  change  will 
add  a  new  report  to  RECAPS.  NSCC  will 
make  available  to  members  a  RECAPS 
activity  report  at  the  end  of  the  RECAPS 
cycle.  The  RECAPS  activity  report  will 
contain  summary  information  regarding 
the  member's  overall  activity  during  a 
particular  RECAPS  cycle,  including  the 
number  of  transactions  sul^mitted,  the 
number  of  transactions  that  were 
reconfirmed,  and  the  number  of 
transactions  that  were  DK'ed.  rejected, 
or  for  which  there  was  no  response. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7 A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  assure  the 
safeguarding  of  securities  and  funds  in 
the  custody  or  control  of  NSCC  or  for 
which  NSCC  is  responsible. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  bvirden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Efiactivanen  of  the 
Propoaad  Rule  Change  and  Timing  for 
Commiaaion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions  . 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC. 

All  submissions  should  refer  to  the 
file  number  SR-NSCC-96-18  and 
should  be  submitted  by  November  22, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ♦ 


Marguvl  H.  McFarUnd. 

Deputy  Secretary. 

(FR  Doc  96-28078  Filed  10-31-96;  8:45  am] 

■UJNQ  GOOE  W1S-91-M 


(IMaMa  No.  34-37872;  FHa  No.  8R-OCC- 

M-oq 

Self-Regulatory  Organizations;  The 
Options  Cleartni)  Corporation:  Order 
Approving  a  Propoaad  Rule  Change 
Regarding  the  Exerdae  of  Certain 
Foreign  Currsncy  Options 

October  25, 1996. 

On  July  18, 1996  The  Options 
aearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-96-08)  pursviant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  *  to  permit  the  exercise 
of  certain  foreign  currency  options  on 
the  business  day  immediately  preceding 
the  expiration  date  of  such  options. 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  cm  September  12, 
1996.3  fio  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description  of  the  Proposal 

Under  the  rule  change,  OCC  will 
permit  the  exercise  of  American-style  ' 
foreign  cxurency  and  cross-rate  foreign 
currency  options  fcollectively, 
"currency  options")  on  the  business  day 
inmaediately  preceding  their  expiration 
date.  OCC  Rule  801(c)  formerly 
prohibited  the  exercise  of  option 
contracts  on  the  business  day 
immediately  preceding  their  expiration 
unless  such  options  were  American- 
style  flexibly  structiired  options. 

At  the  time  this  exercise  restriction 
was  incorporated  into  OCC's  rules,  all 
option  contracts  expired  on  Saturday, 
l^e  restriction  ensured  that  there  was 
adequate  time  for  all  unmatched 
transactions  to  be  resolved  and  for  OCC 
to  receive  and  process  exercise  notices 
for  the  preliminary  and  final  exercise  by 
exception  processing  cycles  that  were 
then  in  effect.  Since  the  implementation 
of  the  exercise  restriction  in  Rule  801(c). 
OCC  has  adopted  Friday  night  as  the 
expiration  date  for  all  standardized 


•  17  CFR  200.3O-3(aMl2)(1996). 


>15  U.S.C  878s(b)(l)  (1988). 

'SacuritiM  Exchange  Act  Reieaie  No.  37655 
(Septemtwr  6.  1996).  61  FR  48193. 

'An  "American"  or  "Amarican  style"  option 
contract  is  an  option  contract  tliat  may  be  exerciaed 
at  any  time  from  its  commencement  time  until  its 
expiration.  In  contrast,  a  "European  style"  option 
contract  is  an  option  contract  that  may  only  be 
exercised  on  its  expiration. 
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currency  options  *  and  has  replaced  its 
preliminary  and  final  processing 
procedure  with  a  single  processing 
procedure  for  currency  options. 
Purthennore,  OCC  clearing  members 
have  requested  that  OCC  lift  the 
restriction  with  respect  to  currency 
options  because  their  non-U.S. 
customers  have  expressed  a  desire  to  be 
aUowed  to  submit  exercises  on 
Thursday  due  to  time  zone  differences 
with  the  United  States. 
ILDiscnsaion 

Section  17A(b)(3)(F)  of  the  Acts 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  acctuate  clearance  and 
settlement  of  securities  transactions. 
The  Conmiission  believes  the  proposed 
rule  change  is  consistent  with  OCC's 
obligations  imder  the  Act  because  the 
extra  time  to  process  transactions 
previously  afforded  by  Ride  801(c)  (i.e., 
exercise  restrictions)  is  no  longer 
necessary  for  currency  options  because 
of  OCC's  single  cycle  expiration 
processing  procedtires  and  because 
currency  options  expire  on  Friday 
instead  of  Saturday.  Therefore,  by 
permitting  the  currency  options  to  be 
exercised  on  Thursday  by  U.S.  and  non- 
U.S.  customers  of  OOC  participants  and 
by  removing  an  imnecessary  C3CC 
clearance  and  settlement  procedure,  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions 
should  be  enhanced. 
m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  ndes  and  regidations 
theretmder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-96-081  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


Margaret  H.  McFariaad, 

Depu  ty  Secretary. 

(FR  Doa  96-27999  FUed  10-31-96: 8:45  am] 
I  COOK  «1S-*1-H 


'*  For  a  completion  description  of  the  conversion 
of  the  expiration  date  for  all  standardized  currency 
options  from  Saturday  to  Friday,  refer  to  Securities 
Exchange  Act  Release  Nos.  32458  (June  11,  1993), 
[File  No.  SR-OOC-S3-09)  (notice  of  filing  and  order 
granting  accelerated  approval  on  a  temperary  basis 
of  a  proposed  rule  change  that  changed  the 
expiration  day  for  American-style  foreign  currency 
options  from  Saturday  to  Friday)  and  38800  (]uly 
14,  lflS3),  [File  No.  SR-OCC-93-151  (order  granting 
permanent  approval  on  an  accelerated  basis  of  a 
proposed  rule  change  tliat  changed  the  expiration 
day  for  American-style  foreign  currency  options 
and  cross-rate  foreign  currency  options  from 
Saturday  to  Friday). 

»15  U.S.C  §78q-l  (b)(3)(F)  (1968). 

•  17  CPR  200.30-3(a)(12)  (1996). 


[Reieeee  No.  34-37874;  FNe  No.  SR-PSE- 

96-3q 

Salf-RagulatDry  Organlzatlona;  Notice 
of  niing  and  Immediate  Effecthmneaa 
of  Propoaad  Rule  Change  by  the 
Pacific  Stock  Exchange  Relating  to 
ransacuon  rees 

October  28, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  15, 1996,  the  Pacific  Stock 
Exchanjge,  Inc.  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Excliuige 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  conmients  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  ai  Substance  of 
the  Proposed  Rule  Change 

The  PSE  hereby  is  proposing  to  adopt 
a  new  charge  applicable  to  Lead  Market 
Makers  ("LMMs")  who  participate  in 
the  Exchange's  LMM  Book  Pilot 
Program. 

n.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  March  29, 1996,  the  Exchange 
filed  a  proposal  with  the  Commission  to 
adopt  a  pilot  program  imder  which  a 
limited  nimiblBr  of  LMMs  would  be  able 
to  assvune  operational  responsibility  for 
the  options  public  limit  order  book 
("Book")  in  a  limited  number  of  issues 


("Book  PUot  Program").*  The 
Commission  approved  the  Bock  Pilot 
Program  as  a  one  year  pilot  program  on 
October  11. 1996.3  Under  the  Book  PUot 
Program,  the  designated  LMMs  manage 
the  Book  function,  take  responsibility 
for  trading  disputes  and  errors,  set  rates 
for  book  execution,  and  pay  the 
Exchange  a  fee  for  staffing  and  services. 
The  Book  Pilot  Program  has  been 
implemented  on  a  limited  basis,  and 
will  involve  no  more  than  three  LMMs 
and/or  forty  option  symbols  during  the 
one  year  pilot  phase.  During  the  pilot 
phase,  the  Exchange  is  providing 
staffing  to  assist  the  LMM  in  the 
managemeot  of  the  Book  function. 

The  Exchange  is  now  proposing  to 
amend  its  Schedule  of  Rates  to  estabUsh 
a  staffing  charge  to  LMMs  who 
participate  in  the  Book  Pilot  Program. 
The  proposed  charge  is  $.50  per  contract 
for  each  contract  executed  by  the  Book 
tmder  the  Book  Pilot  Program.  LMMs 
would  be  subfect  to  a  minimum 
monthly  charge  of  $200  and  a  maximum 
monthly  Charge  of  $16,000  for  all  issues 
in  which  the  LMM  is  participating  in 
the  Book  Pilot  Program. 

The  proposed  charge  is  intended  to 
cover  the  Exchange's  cost  of  providing 
staff  who  will  assist  the  LMM  in 
operating  the  Book  during  the  Book 
Pilot  Program. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  ^  of  the  Act  in  general  and 
with  Section  6(b)(4) '  in  particular  in 
that  it  provides  for  the  equitable 
allocation  of  reasonable  charges  among 
its  members  and  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  vnll  impose 
any  burden  on  competition  that  is 
unnecessary  or  inappropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 


M5  U.S.C.  788(b)(1). 


'  Securities  Exchange  Act  Release  No.  37335 
(June  19,  1996),  61  FR  33S68. 

>  Securities  Exchange  Act  Release  No.  37810 
(October  11. 1996). 

« 15  U.S.C  78f.  ^ 

» 15  U.S.C  78f(bK4). 
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m.  Data  of  EfiiBCtivenns  of  the 
Proposed  Rule  C3iuige  and  Timing  for 
Commiasion  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder."  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  ap|}ears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissioa,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  avciilable  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PSE-96-38 
and  should  be  submitted  by  November 
22,  1996. 

For  the  Coimnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margar«t  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  96-28076  Filed  10-31-96;  8:45  am) 
BlUJNQCOOf  aOIO-OI-M 


(nUiBSi  No.  34-378S9;  FIs  No.  8R-PTC- 
9»-04] 

Self-Regutolofy  OrganizatiofM; 
Participants  Trust  Company;  Order 
Approving  a  Propoaad  Rula  Chang* 
Relating  to  tiM  Elimination  of 
Prefunding  Requirements  for  Intraday 
Frs*  Retransfers 

October  25. 1996. 

On  July  2. 1996,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-PTC-96-04)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") » to 
eliminate  prefunding  requirements  for 
intraday  free  retransfers.  Notice  of  the 
proposal  was  published  in  the  Federal 
Re^ster  on  August  12, 1996. ^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description  , 

The  rule  change  amends  PTC's  rules 
to  eliminate  the  requirement  that 
participants  must  have  cash  on  deposit 
("optional  deposits")  with  PTC  equal  to 
the  original  contract  value  for  securities 
that  are  received  the  same  day  versus 
payment  prior  to  making  an  intraday 
bee  redelivery  of  such  securities.  These 
optional  deposits  are  commonly  referred 
to  as  "prefundings." 

The  requirement  that  participants 
prefund  intraday  free  redeliveries  was 
added  to  PTC's  rules  by  PTC's 
predecessor,  MBS  Clearing  Corporation 
("MBSCC  ").3  The  purpose  of  the 
prefunding  requirement  was  to  support 
the  original  deliverer's  security  interest 
("DSI")  and  the  default  provisions 
which  permitted  PTC  to  reverse  (i.e., 
unwind)  seciirities  deliveries  to  achieve 
settlement,  both  of  which  were  added  to 
PTC's  rules  at  the  same  time.*  Both  the 


•  15  U.S.C.  78«(b)(3)(A)  and  17  CFR  19b-*(e). 


>  15  U.S.C.  S7B*(b)(i)  (ises). 

'  Securities  Exchange  Act  ReleeM  No.  37523 
(August  5.  19«6).  61  FK  41816. 

>  In  1988,  MBSCC  proposed  a  rule  change  to 
require  its  participants  to  prehind  intraday  free 
transfers.  Securities  Exchange  Act  Release  No. 
26101  (Septemtwr  22,  IMS).  53  FR  37895  (File  No. 
SR-MBS-8&-14I  (notice  of  filing  of  proposed  rule 
change).  Subsequently,  the  order  granting  PTC's 
registration  as  a  clearing  agency  incorporated  the 
proposed  rule  change  stating  that  PTC's  rules  were 
essentially  identical  to  MBSCC's  rulea  including  the 
most  recently  proposed  rule  changes.  Securities 
Exchange  Act  Release  No.  26671  (March  31,  1989). 
54  FR  13266.  [File  No.  600-25]  (order  granting 
registration  as  a  clearing  agency  and  statement  of 
reasons). 

*  PTC's  rulea  originally  provided  that  sacuritiaa 
delivered  versus  payment  [i.e.,  held  in  a 
participant's  transfer  account)  were  held  by  PTC 
pending  settlement  subject  to  the  DSI  granted  to  the 
original  delivering  participant.  If  securities  were 


DSI  and  the  unwind  procedures 
subsequently  have  been  eliminated  firom 
PTC's  rules  and  have  been  replaced 
with  the  participant's  intraday  collateral 
Uen  ("PICL").» 

The  PICL.  which  can  be  exercised 
only  if  PTC  is  insolvent  and  fails  to 
achieve  settlement,  is  granted  to  those 
participants  with  a  net  credit  balance 
owed  to  them  by  PTC.  Participants  with 
a  net  credit  baluice  have  a  pro  rata 
interest  in  a  common  piool  of  collateral 
that  consists  of  securities  held  in 
transfer  accounts  [i.e..  intraday 
deliveries  vereus  payment)  for  which 
settlement  has  not  yet  occurred, 
payments  made  by  participants  to 
satisfy  net  debit  balances  owed  to  PTC, 
and  prefunding  payments  made  to 
support  intraday  free  redeUveries  of 
securities  fit>m  transfer  accoimts. 

I>refunding  intraday  free  redeliveries 
can  impose  a  substantial  burden  on 
participants.  For  example,  if  a 
participant  receives  a  security  in  a 
transaction  versus  payment  through 
PTC  and  thereafter  redelivers  it  free, 
such  participant  usually  will  be 
receiving  payment  for  the  free 
redelivery  outside  of  PTC.  Although  the 
participant  must  have  sufficient  Net 
Free  Equity  ("NFE") «  for  PTC  to  process 
the  transaction,  the  participant  may  not 
have  the  cash  available  until  after  the 
fimds  are  received  from  the  party 
receiving  the  free  redelivery  outside  of 
PTC.  In  addition,  the  participant  may  be 
in  a  net  credit  position  at  PTC  when 
cash  prefunding  is  required  as  a  result 
of  other  transactions  which  are 
processed  through  its  account. 

n.  Discussion 

Section  17A(b)(3)(F) '  of  the  Act 
requires  that  the  rules  of  a  clearing 


thereafter  redelivered  bee  from  a  transfer  account, 
the  secured  party  would  lose  its  collateral  unless 
prefunding  served  as  proceeds  of  that  collateral. 
Accordingly,  participants  that  made  a  free  delivery 
of  securities  subject  to  a  DSI  were  required  to  have 
cash  at  least  equal  to  the  original  contract  value  of 
the  securities  in  the  form  of  an  optional  deposit  to 
the  participants  fund. 

*  For  a  more  complete  discussion  of  PTC's . 
reasons  for  removing  the  DSI  and  the  unwind 
procedures,  refer  to  Securities  Exchange  Act 
Release  No.  34701  (September  22. 1994).  59  FR 
49730  (rile  No.  SR-PTC-94-031  (order  approving 
proposed  rule  change). 

■NFE  for  a  participant's  account  consists  of. 
among  other  things,  the  cash  balances  in  the 
participant's  account,  the  market  value  of  securities, 
net  of  applicable  margin  in  the  participant's 
account  or  associated  transfer  account,  a  portion  of 
the  participant's  mandatory  deposit  to  the 
participants  fund,  and  the  participant's  optional 
deposits  to  the  participants  fund  including 
prefunding.  Additional  components  of  NFE  not 
relevant  to  this  analysis  include  reserve  on  gain, 
which  operates  to  reduce  NFE  in  certain 
transactions,  and  excess  proprietary  NFE,  a 
component  of  supplemental  processing  collateral. 

'  15  U.S.C.  $  78q-l(b«3)(F)  (1968). 
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agency  be  designed  to  assure  the 
ssfsguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  "Tlie  Commissioo  believes 
that  PTC's  proposed  rule  change  is 
consistent  with  PTC's  obligations  tmder 
the  Section  17A  of  the  Act.  Each 
transaction  processed  through  the  PTC 
system,  including  both  deliveries  versus 
payment  and  free  redeliveries,  is  tested 
to  ensure  that  both  the  delivering  and 
receiving  participant's  accounts  will  not 
have  negative  NFE  after  giving  eSoct  to 
the  transaction.  PTC's  NFE  controls  will 
block  any  free  redelivery  where  the 
deduction  of  the  securities  from  the 
account  of  the  delivering  participant 
will  cause  its  NFE  to  be  negative  thereby 
reducing  the  risk  that  the  amoimt  of 
collatend  available  with  respect  to  a 
participant's  accoimt  is  not  sufficient  to 
cover  the  participant's  debit  balance. 
The  elimination  of  cash  prefunding  will 
not  diminish  PTC's  NFE  controls,  hi 
addition,  the  elimination  of  cash 
prefunding  will  release  collateral 
previously  required  by  PTC  v^ch 
should  increase  purtidpants'  liquidity 
while  PTC  should  not  incur  any 
additional  risks  by  such  release. 

nL  Conclnsioii 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  purauant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-96-04)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ■ 

MaJTsarat  H.  McFarland, 
Depu  ty  Secretary. 
(FR  Doc.  96-28001  Filed  10-^1-96;  8:45  am] 

BNjjNQ  oooc  aoio-ei-M 


[Releeee  No.  34-37863;  File  No.  SR-PMx- 
96-3^ 

Satf-Regulatory  Organizations;  Order 
QranUng  Approval  to  Proposed  Rule 
Changs  by  the  Philadelphia  Stocit 
Exchangs,  Inc.,  Rslating  to  an  Incrsass 
In  Narrow>Bassd  Indsx  Option  Position 
and  Exardss  Limits 

October  24, 1996. 
I.  Introduction 

On  August  2. 1996.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 


"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Sectiooi 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
therevmder,'  a  proposed  rule  change  to 
amend  Exchange  Rides  100lA(b)(l)  and 
1002A  to  increase  the  position  and 
exerdse  limits  for  narrow-based  index 
options  from  6,000. 9,000,  or  12,000 
contracts  to  9,000, 12.000.  or  15.000 
contracts. 

The  proposed  rule  change  appeared  in 
the  FedCTsl  Register  cm  September  10. 
1996.3  No  comments  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  Phlx's  proposal. 

n.  Background  and  Description 

According  to  the  Phlx.  the  purpoee  of 
the  proposed  rule  change  is  to  increase 
narrow-based  index  option  position  and 
exercise  limits  '*  in  order  to  attract 
additional  trading  interest  and,  thus, 
promote  depth  and  Uquidity  in  Phlx 
index  options.  The  Exchange  believes 
that  the  current  limits  constrain  certain 
investors  from  trading  index  options. 

Currently,  Exchange  Rules 
1001A(b)(l)  and  1002A  establish  the 
following  position  and  exercise  limits 
for  narrow-based  (industry)  index 
options:  (1)  6.000  contracts  for  an  index 
where  a  single  component  stock 
accounted,  on  average,  for  30%  or  more 
of  the  index  value  during  the  30-day 
period  immediately  preceding  the 
Exchange's  semi-annual  review  of 
narrow-based  index  option  position 
linilts;  (11)  9.000  contracts  for  an  index 
where  a  single  component  stock 
accoimted.  on  average,  for  20%  or  more 
of  the  index  value  or  any  five 
component  stocks  together  accounted, 
on  average,  for  more  than  50%  of  the 
index  value  but  no  single  component 
stock  accounted,  on  average,  for  30%  or 
more  of  the  index  value  during  the  30- 
day  period  immediately  preceding  the 
Exchange's  semi-annual  review  of 
narrow-based  index  option  position 
limits;  and  (ill)  12.000  contracts  where 
the  conditions  requiring  a  limit  of  6,000 
contracts  or  9.000  contracts  have  not 
occurred.  The  Phlx  proposes  to  amend 


•  17  CFR  200.3(V-3(a)(12)  (1996). 


>  15  U.S.C  S78s(bHl)  (1968). 

*  17  CFR  240.19b-«. 

>  See  Sacuritiaa  Exchange  Act  Release  No.  37629 
(Saptambar  3. 1996).  61  FR  47775  (September  10. 
1996). 

*  Poaitioh  limits  impoaa  a  ceiling  on  the  number 
of  option  contiacts  which  an  investor  or  group  of 
investors  actiiig  in  concart  may  hold  or  write  in 
each  clasa  of  options  on  the  same  side  of  the  market 
(j.e.,  aggragating  long  call*  and  short  puts  or  long 
puts  and  short  calls).  Exercise  limits  prohibit  an 
investor  or  group  of  investors  acting  in  concert  from 
exercising  mora  than  a  ^wcified  number  of  puts  or 
calls  in  a  particular  daaa  iwithin  five  consecutive 
business  days. 


Exchange  Rules  100lA(b)(l)  and  1002A 
to  increase  the  position  and  exerciae 
limits  for  narrow-based  index  opticms 
from  6.000. 9.000,  or  12,000  contracts  to 
9.000. 12.000.  or  15.000  contracts.^ 

The  Exchange  believes  that  the 
proposed  increase  is  appropriate  in  light 
of  the  Exchange's  more  than  ten  years 
experience  trading  index  options.  In 
1983.  the  Gold/Silver  hidex  ("XAU") 
was  the  first  narrow-based  index  option 
to  be  traded  on  the  Phlx.  listed  with  a 
position  limit  of  4.000  contracts.*  Since 
that  time,  the  Exchange  has  hcmed  its 
experience  in  monitoring  and 
surveilling  index  options  trading  by 
developing  and  implementing  an 
increasingly  sophisticated  regulatory 
program.  This  program  has  benefitted 
from  technological  advances  and  has 
matured  alongside  index  options 
trading.  Moreover,  the  market  for  index 
options  has  also  evolved,  as  more 
investors  are  famiUar  with  the  product 
and  its  uses.  This  is  reflected  in  the 
appreciable  growth  in  index  options 
volume  not  only  since  1983  but  in  more 
recent  yeare  as  well.' 

The  Exchange  recognizes  that  the 
purposes  of  these  limits  are  to  prevent 
manipulation  and  to  protect  against 
disruption  of  the  maikets  for  both 
options  as  well  as  the  underlying 
securities.  The  Exchange  has  considered 
the  e£fects  of  Increased  position  limits 
on  the  marketplace  and  beUeves  that 
concerns  regarding  manipulation  and 
disruption  are  adequately  addressed  by 
the  Phlx's  regulatory  program.  The  Phlx 
continues  to  monitor  the  maikets  for 
evidence  of  manipulation  or  disruption 
caused  by  investors  with  positions  at  or 
near  current  position  or  exercise  limits 
and  the  new  limits  will  not  diminish  the 
surveillance  fimction  in  this  regard. 

The  current  levels  for  narrow-based 
index  options  have  been  in  place  since 
September  1995."  Siace  that  time, 
however,  index  options  have  continued 


'  The  Phlx  trades  options  on  the  following  seven 
narrow-baaed  indexes,  with  their  current  position 
llmiu  noted:  (1)  Gold/Silver  Index  ("XAU")  6.000 
contracU:  (2)  Utility  Index  ("UTY")  12.000 
contiacU:  (3)  Phbc/KBW  Bank  Index  ("BKX") 
12,000  contracU;  (4)  Phone  hidax  l"VHX")  6,000 
contracU;  (5)  Semiconductor  Index  ("SOX")  12.000 
contracU;  (6)  Airline  Sector  Index  ("PLN")  12.000 
contracU;  and  (7)  Foreat/Paper  ProducU  ("FFP") 
12.000  contracts. 

•  See  Securities  Exchange  Act  Release  No.  20437 
(December  2, 1983).  48  FR  55229  (Deounber  9, 
1983)  (File  No.  SR-PUx-83-17). 

'  According  to  the  Phlx,  index  options  volume 
increased  48%  (from  998,780  contracU  to  1,483,585 
contracU)  firem  the  period  January-June  1995  to 
January-June  1996. 

■  See  Sacuritias  Exchange  Act  Release  No.  36194 
(September  6. 1995).  60  FR  47637  (Saptambar  13. 
1995)  (File  No.  SR-Phlx-e5-16)  (increasing 
position  and  exercise  limiu  for  aant>w.baaed  index 
options  to  6,000.  9,000,  or  12,000  contracU) 
("Sacuritias  Exchange  Act  Relaaaa  No.  36194"). 
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to  experience  heavy  and  steady  volume, 
with  a  concomitant  increase  in  open 
interest.  In  this  light,  the  Exchange' 
believes  that  the  proposed  limits  of 
9,000. 12.000,  or  15.000  contracts 
should  further  increase  the  depth  and 
liquidity  of  the  markets  for  index 
options  by  attracting  additional  investor 
interest.  The  Phlx  also  believes  that 
higher  position  limits  would  further 
accommodate  the  hedging  needs  of 
Exchange  market  makers  and 
specialists,  who  are  restricted  by  crirrent 
levels. 

Further,  the  Exchange  believes  that 
the  proposed  increases  are  reasonable. 
The  Phlx  states  that  in  prior  releases 
approving  increased  position  limits,  the 
Commission  has  acknowledged  that  a 
gradual,  evolutionary  approach  has  been 
adopted  in  increasing  position  and 
exercise  limits.  Accordingly,  the  Phlx 
proposes  a  25%  increase  in  the  highest 
tier  (from  12.000  to  15.000  contracts):  a 
33%  increase  in  the  middle  tier  (from 
9.000  to  12,000  contracts):  and  a  50% 
increase  in  the  lowest  tier  (from  6,000 
to  9,000  contracts).  The  Exchange 
believes  that  these  proposed  increases 
are  consistent  with  the  gradual 
evolution  cited  by  the  Commission,  as 
the  proposed  levels  represent  reasonable 
increases  which  are  in  line  with  prior 
changes.* 

The  Exchange  believes  that  the  1995 
changes  were  so  modest  (20%  or  less) 
that  position  limit  increases  are  once 
again  needed.  Since  the  1995  changes 
were  implemented,  the  Exchange  has 
been  requested  by  its  members  and 
customers  to  again  propose  an  increase 
in  position  limits,  arguing  that  these 
limits  hamper  their  ability  to  execute 
investment  strategies.  In  light  of  the 
large  portfolios  common  to  institutional 
trading  and  the  large-sized  transactions 
that  are  required  to  execute 
complicated,  cross-market  strategies, 
such  requests  emphasize  that 
institutional  hedging  needs  and  trading 
objectives  may  exceed  current  limits. 
Floor  members  have  also  expressed  the 
resulting  deleterious  effect  on  index 
options  trading  in  an  exchange 
environment.  Based  on  such  member 
and  customer  requests,  the  Exchange 
believes  that  the  current  position  limit 
levels  continue  to  discourage  market 
participation  by  large  investors  and  the 
institutions  that  compete  to  facilitate  the 
trading  interests  of  large  investors. 
Accordingly,  this  proposal  aims  to 


accommodate  the  liquidity  and  hedging 
needs  of  large  investors  as  well  as  the 
facilitators  of  those  investors. 

Concurrent  with  the  proposed 
increase  in  position  limits,  the  Exchange 
is  also  proposing  a  carresponding 
increase  to  narrow-based  index  option 
exercise  limits.  The  Exchange  believes 
that  this  incraase  is  necessary  and 
approprine  for  the  same  reasons  as  the 
rationale  dted  above  for  proptosed 
increases  in  position  limits. 
Furthermore,  exercise  limits  constrict 
trading  strategies  by  preventing 
investors  from  exercising  positions 
larger  than  the  limit  within  five 
consecutive  business  days.  The 
Exchange  also  notes  that  most  of  its 
index  options  currently  are  or  will 
become  European-style,  exercisable  only 
during  a  specified  period  at  expiration, 
such  that  the  manipulation  and  market 
disruption  concerns  associated  with 
large  exercises  will  be  limited.'" 

III.  Diaciission 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(S),'*  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  to  protect  investors 
and  the  public  interest.  In  addition,  the 
Commission  believes  that  the  proposal 
should  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  by  providing  market 
opportunity  to  investors  constricted  by 
current  position  limit  levels. 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges 
have  had  rules  imposing  limits  on  the 
aggregate  number  of  option  contracts 
that  a  member  or  customer  can  hold  or 
exercise.  These  rules  are  intended  to 
prevent  the  establishment  of  large 
options  positions  that  can  be  used  or 
might  create  incentives  to  manipulate  or 
disrupt  the  underlying  market  so  as  to 
benefit  the  options  position.  At  the  same 
time,  the  Commission  has  recognized 
that  option  position  and  exercise  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 


'See,  e.g..  Securitias  Exchange  Act  Release  No. 
36194,  supra  note  8.  where  the  Phlx's  narrow-based 
position  limit  changes  represented  a  9%  increase  in 
the  lowest  tier  (from  5.500  to  6,000  contracts),  a 
20%  increase  in  the  middle  tier  (from  7.500  to  9,000 
contracts):  and  a  14%  incraase  in  the  highest  tier 
(from  10.500  to  12,000  contracts). 


'°See,  e.g..  Securities  Exchange  Act  Release  No. 
37S75  (August  IS,  1996).  61  FR  43289  (August  21, 
1996).  File  No.  SR-Phlx-96-18)  (order  approving 
change  in  exercise  style  of  Phlx's  National  Over-tbe- 
Counter  Index  from  American-style  to  European- 
style) 

"15U.S.C.  S78flb)(l»«e). 


market  maken  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market. 

In  this  regard,  the  Phlx  has  stated  that 
the  current  position  limits  discourage 
maiiiet  participation  by  certain  large 
investore  and  the  institutions  that 
compete  to  facilitate  their  trading.  In 
addition,  the  Phlx  notes  that  index 
option  trading  volume  has  increased 
significantly  since  1995,  when  the 
current  industry  index  option  position 
limits  were  established.  In  light  of  the 
increased  volume  of  narrow-based  index 
option  trading  and  the  needs  of 
investors  and  market  makers,  the 
Commission  believes  that  the  Phlx's 
proposal  is  a  reasonable  efibrt  to 
accommodate  the  needs  of  market 
participants. 

In  addition,  the  Commission  notes 
that  the  proposal,  while  increasing  the 
positions  limits  for  narrow-based  index 
options,  continues  to  reflect  the  unique 
characteristics  of  each  index  option  and 
to  maintain  the  structure  of  the  current 
three-tiered  system.  Specifically,  the 
lowest  proposed  Umit,  9,000  contracts, 
will  apply  to  narrow-based  index 
options  in  which  a  single  underlying 
stock  accounts  for  30%  or  more  of  the 
index  value  during  the  30-day  period 
immediately  preceding  the  Exchange's 
semi-annual  review  of  industry  index 
option  positions  limits.  A  position  limit 
of  12,000  contracts  will  appl^  if  any 
single  underlying  stock  accounts,  on 
average,  for  20%  or  more  of  the  index 
value  or  any  five  underlying  stocks 
account,  on  average  for  more  than  50% 
of  the  index  value,  but  no  single  stock 
in  the  group  accounts,  on  average,  for 
30%  or  more  of  the  index  value  during 
the  30-day  period  immediately 
preceding  the  Exchange's  semi-aimtial 
review  of  industry  index  option  position 
Umits.  The  15,000  contract  limit  will 
apply  only  if  the  Exchange  determines 
that  the  conditions  requiring  either  the 
9,000  contract  limit  or  the  12,000 
contract  limit  have  not  occurred. 

The  Commission  believes  that  the 
proposed  increases  for  the  three  tiers  of 
25%,  33%.  and  50%,  for  highest  to 
lowest,  respectively,  appear  to  be 
appropriate  and  consistent  with  the 
Commission's  evolutionary  approach  to 
position  and  exercise  limits.  In  this 
regard,  the  absence  of  discernible 
manipulative  problems  under  the 
current  three-tiered  position  and 
exercise  limit  system  for  narrow-based 
index  options  leads  the  Commission  to 
conclude  that  the  increases  proposed  by 
the  Exchange  are  warranted.  The 
Commission  recognizes  that  there  are  no 
ideal  limits  in  the  sense  that  options     - 
positions  of  any  given  size  can  be  stated 
conclusively  to  be  bee  of  any 
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manipulative  concerns.  However,  based 
upon  the  absence  of  discernible 
manipulation  or  disruption  problems 
under  current  limits,  the  Commission 
believes  that  the  proposed  limits  can  be 
safely  considered.  Accordingly,  the 
Commission  believes  that  the  Phlx's 
proposed  increases  of  existing  {Kisition 
and  exercise  limits  for  narrow-based 
index  options  is  now  appropriate." 

The  Commission  notes  that  the 
Exchange  has  had  considerable 
experience  monitoring  the  current  three- 
tiered  framework  in  narrow-based  index 
options.  The  Commission  has  not  found 
that  differing  position  and  exercise  limit 
requirements  based  on  the  particular 
options  product  to  have  created 
programming  or  monitoring  problems 
for  securities  firms,  or  to  have  led  to 
significant  customer  confusion.  Based 
on  the  current  experience  in  handling 
position  and  exercise  limits,  the 
Commission  believes  that  the  proposed 
increase  in  position  and  exercise  limits 
for  narrow-based  index  options  will  not 
cause  significant  problems. 

Finally,  the  Phlx  has  indicated  that  its 
surveillance  procedures  have  become 
increasingly  sophisticated  and 
automated.  The  Commission  believes 
that  the  Exchange's  surveillance 
programs  are  adequate  to  detect  and 
deter  violations  of  position  and  exercise 
limits  as  well  as  to  detect  and  deter 
attempted  manipulative  activity  and 
other  trading  abuses  through  the  use  of 
such  illegal  positions  by  market 
participants. '3 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Phlx's 
proposal  to  increase  the  position  and   < 
exercises  limits  for  narrow-based  index 
options  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^«  that  the 
proposed  rule  change  (SR-Phlx-96-33) 
is  approved. 


"The  Commiaaion  continuea  to  believe  that 
propoaal*  to  incraM*  position  limits  and  exercise 
limits  must  be  justified  and  evaluated  separately. 
After  reviewing  the  propoaad  exercise  limits,  along 
with  the  eligibility  critaiia  for  each  tier,  the 
Commission  has  ooocluded  that  the  proposed 
exercise  limit  increases  for  the  three-tiered 
framework  do  not  raise  manipulation  problems  or 
increase  concenu  over  market  disruption  in  the 
underlying  securities. 

"  The  CcHnmission  emphasizes  that  the  Phlx 
must  closely  monitor  compliance  with  position  and 
exercise  limits  and  to  impose  appropriate  sanctions 
for  bJlures  to  comply  with  the  Exchange's  poeition 
and  exercise  limit  rules. 

><  IS  US.C  78s(b)(2)  (1988). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

1FR  Doc.  96-28006  Filed  10-31-96;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activltiee 

Proposed  Collection  Request 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compUance  with 
PubUc  Law  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection(s) 
Usted  below  requires  extension  of  the 
ciurent  OMB  approval(s). 

(Call  the  SSA  Reports  Clearance  Officer  on 
(410)  965-4125  for  a  copy  of  the  formCs)  or 

f>ackage(s),  or  write  to  her  at  the  address 
isted  below  the  infbmiation  collections.) 

1.  Statement  of  Funds  You  Provided 
to  Another;  Statement  of  Funds  You 
Received— 0960-0481.  The  information 
collected  on  forms  SSA-2854  and  SSA- 
2855  is  used  by  the  Social  Security 
Administration  to  determine  if  money 
borrowed  on  an  informal  basis  from  a 
noncommercial  lender  (friend  or 
relative)  is  income  to  the  borrower/ 
claimant.  The  information  is  needed  to 
insure  that  an  individual  is  properly 
eligible  for  Supplemental  Security 
Income  (SSI)  pajrments.  The 
respondents  are  applicants  for  and 
recipients  of  SSI  payments. 

Number  of  Respondents:  40,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  6,667 
houra. 

2.  Physical  Residual  Functional 
Capacity  Assessment;  Mental  Residual 
Functional  Capacity  Assessment — 
0960-0431.  The  information  collected 
on  forms  SSA-4734-U8  and  SSA-4734 
SUP  is  needed  by  the  Social  Security 
Administration  to  assist  in  the 
adjudication  of  disability  claims 
involving  physical  and/or  mental 
impairments.  The  forms  assist  the  State 
Disability  Determination  Services  (DDS) 
to  evaluate  impairment(s]  by  providing 
a  standardized  data  collection  format  to 
present -findings  in  a  clear,  concise  and 
consistent  manner.  The  respondents  are 
State  DDSs  administering  title  II  and 
title  XVI  disability  programs. 


"17  CFR  200.30-3(a)(12). 


Number  of  Responses:  1,693,425. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  564,475 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Qearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Judith  T.  Hasche,  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimcne,  MD  21235. 

In  addition  to  your  conunents  on  the 
accuracy  of  the  agency's  btuden 
estimate,  we  are  solidtii^  comments  on 
the  need  for  the  information:  its 
practical  utility;  ways  to  enhance  its 
quality,  utiUty  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Submission  Cor  OMB  Review;  Qmunent 
Request 

The  Social  Security  Administration 
publishes  a  Ust  of  information  collection 
packages  that  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
P.L.  104-13  effective  October  1, 1995, 
The  Paperwork  Reduction  Act  of  1995. 
The  information  collection(s)  listed 
below,  which  was  published  in  the 
Federal  Register  on  September  3, 1996^ 
has  been  submitted  to  OMB. 

(Call  the  SSA  Reports  Qearance  Officer  on 
(410)  965-4125  for  copies  of  the  form(s)  or 
package(s).) 

OMB  Desk  Officer:  Laura  Oliven. 
SSA  Reports  Clearance  Officer:  Judith 
T.  Hasche. 

1.  Application  for  Supplemental 
Security  Income — 0960-0229.  The 
information  on  form  SSA-8000  is  used 
by  the  Social  Security  Administration  to 
determine  a  claimant's  eUgibility  for 
benefits  and  the  amount  payable  in 
claims  for  SSI.  The  respondents  are 
certain  appUcants  for  SSI. 

Number  of  Respondents:  1,316,678. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response: 
35  minutes  for  paper  application 
25  minutes  for  automated  collection 
of  information 

Estimated  Annual  Burden:  581 ,533 
houra. 

2.  Statement  of  Living  Arrangements, 
In-Kind  Support  and  Maintenance — 
0960-01 74.  The  information  on  form 
SSA-8006  is  used  by  the  Social  Security 
Administration  to  determine  if  an 
appUcant  or  recipient  meets  the  income 
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criteria  for  eligibility  to  SSI  benefits. 
The  respondents  are  individuals  who 
apply  for  or  are  receiving  SSI  payments. 

Number  of  Respondents:  438,400. 

Frequency  of  Response:  \. 

Average  Burden  Per  Response:  7 
minutes. 

Estimated  Annual  Burden:  51.147 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  coliection(s)  should  be  sent 
within  30  days  of  the  date  of  this 
publication.  Comments  may  be  directed 
to  OMB  and  SSA  at  the  following 
addresses: 
(OMB),  Office  of  Management  and 

Budget.  OIRA,  Attn:  Laura  Oliven, 

New  Executive  Office  Building,  Room 

10230,  725  17th  St.,  NW., 

Washington,  D.C.  20503 
(SSA),  Social  Security  Administration, 

DCFAM.  Attn:  Judith  T.  Hasche,  6401 

Security  Blvd.  l-A-21  Operations 

Bldg..  Baltimore,  MD  21235 

Date:  Ck:tober  25. 1996. 
Frederick  W.  Brickenlianip, 
ream  Loader.  FMRCT.  Social  Security 
Administration. 
|FR  Doc.  96-28055  Filed  10-31-96;  8:45  am) 
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DEPARTMENT  OF  STATE 
[PubHc  NoUoe  No.  24S0] 

Shipping  Coordinating  CommlttM, 
Marttlm*  Sataty  CommlttM;  NoUco  of 
Mooting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:30  am  on  Tuesday, 
November  26.  1996.  in  Room  2415,  at 
U.S.  Coast  Guard  Headquarters,  2100 
2nd  Street,  SW.,  Washington.  DC.  The 
purpose  of  this  meeting  will  be  to 
finalize  preparations  for  the  67th 
Session  of  the  Maritime  Safety 
Committee,  and  associated  bodies  of  the 
International  Maritime  Organization 
(IMO),  which  is  scheduled  for  December 
2-6,  1996,  at  IMO  Headquarters  in 
London.  At  the  meeting,  papers  received 
and  the  draft  U.S.  positions  will  be 
discussed. 

Among  other  things,  the  items  of 
particular  interest  are: 

a.  Adoption  of  amendments  to  the 
Safety  of  Life  at  Sea  Convention 

b.  Bulk  carrier  safety 

c.  Role  of  the  human  element 

d.  Formal  safety  assessment,  and 

e.  Report  of  the  following 
Subcommittees: 

(i)  Bulk  Liquids  and  gases 
(ii)  Flag  State  implementation 
(iii)  Safety  of  navigation 


(iv)  SUbility,  load  lines  and  fishing 
vessel  safety 

(v)  Training  and  watchkeeping,  and 

(vi)  Fire  protection. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing  to  Mr. 
Joseph  J.  Angelo,  Commandant  (G-MS), 
U.S.  Coast  Guard.  2100  2nd  Street,  SW., 
Room  1218,  Washington.  EC  ^0503- 
0001  or  by  calling  (202)  267-2970. 

Dated:  October  23. 1996. 
RimmU  A.  LaMaatla. 

Chairman.  Shipping  Coordinating  Committee. 
(FR  Doc.  96-28024  Filed  10-31-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proc— dinga;  Agraamants 
niad  During  tha  Waak  Ending  Octobar 
25,1996 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-96-1884. 
Date  filed:  October  21. 1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC31  S/CIRC  004  dated  September 

27. 1996,  Circle  Pacific  Resolution 

002 
PTC31  S/CmC  0009  dated  October  18, 

1996,  Minutes 
PTC31  S/ORC  Fares  0001  dated 

October  4,  1996,  Tables 
Intended  Effective  date:  April  1, 1997. 
Docket  Number:  OST-96-1885. 
Date  filed:  October  21, 1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC23  EUR-SASC  0004  dated 

September  24, 1996,  Europe-South 

Asian  Subcontinent  Resos  rl-rl8. 
FTC23  EUR-SASC  0007  dated 

October  18. 1996,  Minutes. 
PTC23  EUR-SASC  Fares  0001  dated 

October  1, 1996,  Tables. 
FTC23  EUR-SASC  Fares  0002  dated 

October  11, 1996,  Correction. 

r-l— OOILL 
r-2 — OOlss 
r-5— 015v 
r-7— 055a 
r-9— 070h 
r-lO— 0701 
r-11— 074y 
r-14— 080kk 
r-16— 084d  * 
r-3— <X)2 
r-4— 005d 


1^-6— 045a 

1^-8 — 065a 

1^12— 078dd 

1^13—07800 

r-15— OaOww 

r-17— 084e 

1^18— 092»| 

Intended  eobctive  date:  January  1. 

1997. 
Docket  Number:  OST-g6-1891. 
Date  filed:  October  23. 1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC2  EUR  0023  dated  October  18. 

1996  rl-10 
PTC2  EUR  0024  dated  October  18. 

1996  rll 
FrC2  EUR  0026  dated  October  18. 

1996  rl2-18 
PTC2  EUR  0028  dated  October  18, 

1996  rl»-22 
Within  Europe  Expedited  Resolutions 
Intended  effective  date:  January  1/ 

February  28. 1997. 
Doclat  Number:  OST-96-1892. 
Date  filed:  October  23. 1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
FTC2  EUR  0022  dated  October  18. 

1996  rl-14 
PTC2  EUR  0025  dated  October  18. 

1996  rl5-20 
PTC2  EUR  0027  dated  October  18. 

1996  r21-23 
Within  Europe  Expedited  Resolutions 
(Summary  attached.) 
Intended  effective  date:  December  1, 

1996. 
Docket  Number:  OST-96-1905. 
Date  filed:  October  25. 1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC12  MEX-EUR  0004  dated  October 

22.  1996  rl-2 
PTC12  MEX-EUR  0005  dated  October 

22.  1996  r3-8 
Mexico-Europe  Expedited  Resolutions 
Intended  effective  date:  December  1, 

1996/January  1, 1997. 

Docket  Number:  OST-96-1906. 
Date  filed:  October  25, 1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

COMP  Telex  Mail  Vote  833. 
Adjust  Currency  for  Fares  and  Rates 

in  Yemen 
i^l-OlOa  r-2-OlObb 
Intended  effective  date:  November  1, 

1996. 
Docket  Number:  OST-96-1907. 
Date  filed:  October  25, 1996. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
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Subject: 

TCl  Telex  Mail  Vote  832 

TCl  Longhaul  Fares  rl-9 

Intended  effiactive  date:  January  1, 
1997. 
Paulatte  V.  Twiaa, 

Chie/.  Documentary  Services  Division. 
(FR  Doc.  96-28079  Filed  10-31-96;  8:45  am] 
■LUNQ  coot  4t10-«S-P 


Notioa  of  Applications  for  CartMcatss 
of  Public  Convanianca  and  Nacasalty 
and  Foraign  Air  Carrier  Permits  Hied 
Under  Subpart  Q  During  tha  Week 
Ending  October  26, 1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-«5-1888. 

Date  filed:  October  22. 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  19. 1996. 

Description:  Application  of  United 
Air  Lines,  Inc.  pursuant  to  49  U.S.C. 
Section  41101.  and  Subpart  Q  of  the 
Department's  Procedural  Regulations, 
applies  for  renewal  of  authority  to  serve 
Italy  in  its  Certificate  of  Public 
Convenience  and  Necessity  for  Route 
624  for  an  additional  five  year  period. 

Docket  Number  OST-96-1886. 

Date  filed:  October  22. 1996. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  19,"1996. 

Description:  AppUcation  of  Tem 
Enterprises,  d/b/a  Casino  Express 
pursuant  to  49  U.S.C.  41108.  appUes  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  scheduled  foreign 
air  transportation  of  persons,  property 
and  mail  between  any  point  in  the 
United  States  and  any  point  in  Canada. 

Docket  Number:  OST-96-1908. 

Date  filed:  October  25. 1996. 

I?ue  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  22. 1996. 

Description:  Application  of  Lauda  Air 
Luftfahrt  AG.  pursuant  to  49  U.S.C. 
Section  41302  and  Subpart  Q  of  the 


Regulations  request  a  First  Amendment 
to  its  pending  foreign  air  canier  permit. 
requMting  issuance  of  a  permit 
auUiorizing  it  to  engage  in  scheduled 
foreign  air  transportation  of  pmsons, 
property  and  mail  from  points  behind 
Austria  via  Austria  and  intermediate 
points  to  a  point  or  points  in  a  third 
country  or  countries,  provided  such 
service  constitutes  part  of  a  continuous 
operation  that  includes  service  to 
Austria;  and  to  engage  in  other  charter 
air  transportation  in  accordance  with 
the  Department's  regulations  contained 
in  14  CFR  Part  212. 

Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 

(FR  Doc  96-28080  Filed  10-31-96;  8:45  am] 
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Federal  Aviation  Administration 

Nolee  Expoeure  Map  Notice  and 
Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exfwsure 
maps  submitted  by  Portland 
International  Airport  (PDX)  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150 
are  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  proposed  noise 
compatibility  program  that  was 
submitted  for  Portland  International 
Airport  imder  Part  150  in  conjimction 
with  the  noise  exposure  maps,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  April  21, 1997. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  Portland 
International  Airport  noise  exposure 
maps  and  the  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  October  22, 1996.  The  pubUc 
comment  period  ends  December  23, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ossenkop,  FAA,  Airports 
Division,  ANM-611, 1601  Lind  Avenue. 
S.W.,  Renton,  Washington  98055-4056. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  that  the  FAA  finds 
that  the  noise  exposure  maps  for 
Portland  International  Airport  are  in 
compliance  with  applicable 


requirements  of  Part  150,  effective 
October  22, 1996.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  April  21. 1997.  This  notice 
also  announces  the  availabiUty  of  this 
program  for  public  review  and 
comment 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure 
map  which  meets  applicable  regulations 
and  which  depicts  noncompatible  land 
uses  as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  maps  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
<he  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that 
has  been  found  by  FAA  to  be  in 
compliance  with  the  requirements  of 
Federal  Aviation  Regulation  (FAR)  Part 
150.  promulgated  pursuant  to  Title  I  of 
the  Act,  may  submit  a  noise 
compatibility  program  for  FAA  approval 
which  sets  forth  the  measures  the 
operator  has  taken  or  proposes  for  the 
reduction  of  existing  noncomfwtible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  Director  of  Aviation  for  Portland 
International  Airport  submitted  to  the 
FAA  noise  exposure  maps,  descriptions 
and  other  documentation  which  were 
produced  during  an  airport  Noise 
Compatibility  Study.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
Section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
siuToimding  communities,  be  approved 
as  a  noise  compatibility  program  under 
Section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  PDX.  The 
specific  maps  under  consideration  are 
Exhibit  5-12  and  5-13  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Portland 
International  Airport  are  in  compliance 
with  applicable  requirements,  lliis 
determination  is  effective  on  October 
22,  1996.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  the  determination  that  the 
maps  were  developed  in  accordance 
with  the  procedures  contained  in 
Appendix  A  of  FAR  Part  150.  Such 
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determination  does  not  constitute 
approval  of  the  applicant's  data, 
information  or  plans,  or  a  commitment 
to  approve  a  noise  compatibility 
program  or  to  fund  the  implementation 
of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  noise  exposure  maps 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  Inseparable  for  the 
ultimate  land  use  control  and  planning 
responsibilities  of  local  government. 
These  local  responsibilities  are  not 
changed  in  any  way  under  Part  150  or 
through  PAA's  review  of  noiae  exposure 
maps.  Therefore,  the  responsibili^  for 
the  detailed  overlaying  of  noise 
exposure  contours  onto  the  maps 
depicting  properties  on  the  surrace  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  imder  Section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  Section 
150.21  of  the  FAR  Part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  nas  formally  received  the 
noise  compatibiUty  program  for  PDX, 
also  effective  on  October  22,  1996. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program, 
llie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  April  21.  1997. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  paragraph  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 


addressed  to  the  local  land  use 
authorities,  will  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  noise  exposure  maps,  the  FAA's 
evaluation  of  the  maps,  and  the 
proposed  noise  compatibility  program 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration, 
Independence  Avenue,  SW,  Room  615, 
Washington,  D.C. 
Federal  Aviation  Administration. 
Airports  Division.  ANM-600, 
1601  Lind  Avenue.  S.W., 
Renton,  Washington.  08055-4056 
Portland  International  Airport. 
Portland.  Oregon 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  MFORMA'HON 
CONTACT. 

iMfued  in  Ranton,  Washington,  October  22. 
1996. 

Dmrld  A.nald. 

Acting  h4anager.  Airports  Division,  ANM-600, 
Northwest  A4ountain  Region. 
IFR  Doc.  ee-28111  Filed  10-31-96:  S:45  ami 
■NJJNQ  COM  4aia>i»4i 


Notio*  of  Intant  To  Rul«  on  Appllcallon 
To  Impoae  and  Uaa  tha  Ravanua  From 
a  Paaaangar  Facility  CtMrga  (PFC)  at 
Loulavllla  Inlamatlonal  Airport. 
Loulavtila,  KY 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Louisville 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
CafMcity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  2,  1996. 
AD0RC88ES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office,  2851  Directore  Cove,  Suite  #3, 
Memphis,  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  S. 
Michael.  General  Manager  of  the 
Regional  Airport  Authority  of  Louisville 
and  Jefferson  County  at  the  following 
address:  Regional  Airport  Authority  of 
Louisville  and  Jefferson  County,  P.O. 
Box  9129,  Louisville,  KY  40209-0129. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Regional 
Airport  Authority  of  Louisville  and 
Jefferson  County  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Southern  Region,  Memphis  Airports 
District  Office,  Cager  Swauncy.  Jr.. 
Project  Manager.  2851  Directora  Cove. 
Suite  «3,  Memphis.  TN  38131-0301. 
(901)  544-3495.  The  application  may  be 
reviewed  in  person  at  this  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  tise  the  revenue  from  a  PFC  at 
Louisville  International  Airport  imder 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  28. 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Regional  Airport 
Authority  of  Louisville  and  Jefferson 
County  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
January  28, 1997.  The  following  is  a 
brief  overview  of  the  application. 

PFC  application  number:  97-01-C- 
00-SDF. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
27. 1997. 

Proposed  charge  expiration  date: 
April  20.  2005. 

Total  estimated  PFC  revenue: 
$40,000,000. 

Brief  description  of  proposed 
projects):  Part  150  Approved  Property 
Acquisitions. 

Class  or  classes  of  air  carriere  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the  Regional 
Airp>ort  Authority  of  Louisville  and 
Jefferson  County. 
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Issued  in  Memphis,  Teuiessee  on  Octohsr 
28, 1906. 

LaVanMF.Rsid, 

Manager,  Airports  District  Office.  Southern 
Region. 

(FR  Doc  96-28110  Filed  10-31-96;  8:45  am] 
■tJJNO  COM  4*1fr-1»-H 


Federal  Highway  Administration 

Environmental  Imfaact  Statement 
Imperial  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 

notice  to  advise  the  public  that  an 

Wvironmental  impact  statement  will  be 

prepared  for  a  proposed  highway  project 

in  Imperial  County,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 

Glenn  Clinton.  District  Engineer. 

Federal  Highway  Administration.  980 — 

9th  Street.  Suite  400,  Sacramento,  CA 

95814-2724. 

TELEPHONE:  (916)  498-5037. 

INTERNET  ADDRESS: 

C.  Glenn.ClintoneFHWA.DOT.GOV 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
CaUfomia  Department  of  Transportation 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  approximately  19.9  km  (12.4 
miles)  of  State  Routes  78  and  111  in 
Imperial  County  and  near  the  City  of 
Brawley  fit>m  0.8  km  (0.5  miles)  south 
of  Bai^mian  Road  on  State  Routes  86 
and  78  to  0.5  km  (0.3  miles)  north  of 
Mead  Road  on  State  Route  111.  The 
project  is  proposed  as  a  four-lane 
expressway  ontiew  location. 

unprovements  to  the  corridor  are 
considered  necessary  to  provide  the 
final  link  in  continuous  four-lane 
highway  access  between  Interstate  8  in 
Imperial  County  and  Interstate  10  in 
Riverside  County.  This  project  is  part  of 
the  primary  North  American  Free  Trade 
Agreement  (NAFTA)  corridor  between 
the  mainland  of  Mexico  and  the  City  of 
Los  Angeles.  These  improvements  are 
also  considered  necessary  to  relieve 
local  congestion  and  highway  safety 
concerns  in  the  Qty  of  Brawley  along 
existiag  State  Routes  78  and  111  which 
are  currently  burdened  with  extensive 
commercial  traffic.  Alternatives  under 
consideration  include  (1)  taking  no 
action:  (2)  constructing  a  divided  four- 
lane,  controlled  access  expressway  on 
new  location;  (3)  alignment  variations  as 
appropriate  to  minimize  environmental 
effects  of  the  project. 

Within  the  limits  of  the  study  area  for 
this  project,  various  environmental 


resources  and  issues  are  known  to  exist 
and  include  but  are  not  limited  to: 
wetlands,  floodway  and  floodplain, 
wildlife  habitat,  prime  farmlands, 
growth  inducement,  economic,  home 
and  business  relocation,  noise,  changes 
to  vehicle  traffic  patterns,  r^onal  air 
quality,  seismic  exposure,  land  use 
planning,  hazardous  waste,  and 
irrigation/drain  systems. 

Lettera  describing  the  proposed  action 
and  soUdting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  At  least  one  public 
meeting  will  be  held  in  Imperial  County 
to  solicit  input  from  the  local  citizens 
on  alternatives.  In  addition,  a  public 
hearing  will  be  held.  Public  Notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  The  views  of  agencies 
having  knowledge  about  historic 
resources  potentially  affected  by  the 
proposal  or  interested  in  the  e^cts  of 
the  project  on  historic  properties  are 
solicited 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  October  18, 1996. 
C  Gfenn  Clinton, 
Chief,  District  Operations — South 
Sacramento,  California. 
IFR  Doc.  96-28068  Filed  10-31-96;  8:45  am] 
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Research  and  Special  Programs 
Administration 

[Notice  No.  96-^ 

Intemationai  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  This  notice  is  to  advise 
interested  posons  that  RSPA  will 
conduct  a  public  meeting  in  preparation 
for  the  nineteenth  session  of  the  United 
Nation's  Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods  (UNOOE) 
to  be  held  December  2-1 1 ,  1996  in 
Geneva.  Switzerland. 

DATE:  November  22. 1996  at  9:30  a.m. 

ADDRESS:  Room  6244-6248,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frits  Wybenga,  Intemationai  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Safety,  Department  of 
Transportation,  Washington,  DC  20590; 
(202) 366-0656. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  will  be 
to  prepare  for  the  nineteenth  session  of 
the  UNCOE  and  to  discuss  U.S. 
positions  on  proposals  submitted  to  the 
nineteenth  session  of  the  UNCOE. 
Topics  to  be  covered  during  the  public 
meeting  include  matters  related  to 
restructuring  the  UN  Recommendations 
on  the  Transport  of  E)angerous  Goods 
into  a  model  rule,  intemationai 
harmonization  of  classification  criteria, 
review  of  intermodal  portable  tank 
requirements,  review  of  the 
requirements  applicable  to  small 
quantities  of  hazardous  materials  in 
transport  (limited  quantities), 
classification  of  individual  substances, 
requirements  for  bulk  and  non-bulk 
packagings  used  to  transport  hazardous 
materials,  infectious  substances  and 
criteria  for  environmentally  hazardous 
substances. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

Copies  of  documents  submitted  to  the 
nineteenth  session  of  the  UNCOE 
meeting  may  be  obtained  bom  RSPA.  A 
listing  of  these  documents  and  copies  of 
U.S.  proposals  is  available  on  the 
Hazardous  Materials  Information 
Exchange  (HMIX),  RSPA's  computer 
bulletin  board.  Documents  may  also  be 
ordered  by  contacting  RSPA's  Dockets 
Unit  (202-366-5046).  For  more 
information  on  the  use  of  the  HMDC 
system,  contact  the  HMIX  information 
center;  1-800-PLANFOR  (752-6367);  in 
Illinois,  1-800-367-9592;  Monday 
through  Friday,  8:30  a.m.  to  5:00  p.m. 
Central  time.  The  HMDC  may  also  be 
accessed  via  the  Internet  at 
hmix.idis.anl.gov. 
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Issued  in  Washington,  DC,  on  October  28, 
1996 

Alan  I.  Rofaerti, 

Associate  Administrator  for  Hazardous 
Materials  Safety 
(FR  Doc.  96-28081  Filed  10-31-96.  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Offtc*  of  Thrift  Supervision 

[AC-48;  OTS  No.  03037] 

Falrflsid  Savings  Bank,  F.S.B..  Long 
Grow,  Illinois;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  October 
24,  1996.  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Fairfield  Savings  Bank. 
F.S.B.,  Long  Grove,  IlUnois,  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Dissemination  Branch, 
Office  of  Thrift  Supervision,  1700  G 
Street.  N.W..  Washington.  DC.  20552, 
and  the  Central  Regional  Office.  Office 
of  Thrift  Supervision,  200  West 
Madison  Street.  Suite  1300.  Chicago. 
Illinois  60606 

Dated:  October  28.  1996 
By  the  Office  of  Thrift  Supervision 
Nadine  Y.  Waslungton. 

Corporate  Secretary 

|FR  Doc  96-28045  Filed  10-31-96,  845  ami 
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[AC-iS;  OTS  No.  04878] 

Rrst  Federal  Savings  and  Loan 
Association  of  Cullman,  Cullman, 
Alabama;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  October 
24,  1996.  the  Director.  Corporate 
Activities.  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Cullman.  Cullman. 
Alabama,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  appUcation 
are  available  for  inspection  at  the 
Dissemination  Branch.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552,  and  the 
Southeastern  Regional  Office.  Office  of 
Thrift  Supervision.  1475  Peachtree 
Street.  NE..  Atlanta.  Georgia  30309. 

Dated:  October  28.  1996. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Waahington. 
Corporate  Secretary. 

IFR  Doc  96-28046  Filed  10-31-96;  8:45  ami 
WLLMQ  COOC  (720-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exiilbltion  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985.  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  FR.  13359.  March  29. 
1978J,  and  Delegation  Order  No.  85-5  of 


June  27.  1985  (50  F.R.  27393,  July  2. 
1985).  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit. 
"Jewels  of  the  Romanovs:  Treasures  of 
the  Russian  hnperial  Court"  (See  list  ^ 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultvutil 
significance.  These  objects  are 
important  pursuant  to  a  loan  agreement 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  Usted  exhibit  objects  beginning  at 
The  Corcoran  Gallery  of  Art. 
Washington.  DC  from  on  or  about 
January  30.  1997  through  April  13. 
1997;  The  Museum  of  Fine  Arts. 
Houston.  TX  on  May  1. 1997  through 
July  13.  1997;  San  Diego  Museum  of  Art. 
San  Diego.  CA  on  July  13.  1997  through 
October  12.  1997;  Memphis  Brooks 
Museum  of  Art,  Memphis,  TN  on 
October  30.  1997  through  January  11. 
1998;  Portland  Art  Museum.  Portland. 
OR  on  January  29.  1998  through  April 
12.  1998;  American  Museum  of  Natural 
History.  New  York.  NY  on  April  30. 
1998  through  July  12.  1998  and  the  J.B. 
Speed  Art  Museum,  Louisville,  KY  on 
July  30,  1998  through  October  11.  1998, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
Dated:  October  25.  1996. 

Les  Jin, 

General  Counsel. 

|FR  Doc.  96-28010  Filed  10-31-96;  8:45  ami 
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'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms  Neita  Sheaban,  Assistant  General 
Counsel,  at  202/619-5030.  and  the  addreu  is  Room 
700,  U.S.  Information  Agency,  301  4th  Street,  SW., 
Washington.  DC  20547-0001 


Friday 
November  1,  1996 


Part  II 

Department  of 
Commerce 

International  Trade  Administration 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Fresh  Tomatoes 
From  Mexico;  Notice 


56608 


Fedfl  Ragtotw  /  Vol.  61,  Nq.  213  /  Friday.  November  1,  1996  /  Notices     ^ 


DEPARmEMT  OF  COMMERCE 
Intamattonai  Trade  Admlnlatratton 

Notioa  of  Preliminary  Determination  of 
Salee  at  l.eae  Than  Fair  Value  end 
Poetponement  of  Final  Oelerminatton: 
Freeh  Tomato ee  From  Mexico 

AQENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Briniunann  or  Judith  Wey  Rudman. 
Office  of  AD/CVD  Enforcement  II. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230;  telephone: 
(202) 482-5288  or  (202) 482-0192. 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA). 

Preliminary  Determination 

We  prehminarily  determine  that  h-esh 
tomatoes  from  Mexico  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  (LTFV).  as  provided 
in  section  733  of  the  Act.  The  estimated 
margins  are  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  April  18,  1996  (61  FR 
18377,  April  25,  1996  (/m/ja//on 
Notice)],  the  following  events  have 
occurred: 

On  May  16,  1996,  the  United  States 
International  Trade  Commission  (ITC) 
notified  the  Department  of  Commerce 
(the  Department)  of  its  afTirmative 
preliminary  injury  determination. 

On  June  4,  1996,  the  Department 
issued  the  antidumping  duty 
questionnaire  *  to  counsel  for  the 
following  growers/exporters  of  fresh 
tomatoes  to  the  United  Stales:  San 
Vincente  Camalu  (Camalu):  Ernesto 


'  Section  A  of  ihe  questionnaire  requests  general 
informalion  concerning  a  company's  corporate 
structure  and  business  practices.  Ihe  merchandise 
under  mvestigation  that  it  sells,  and  the  sales  of  the 
merchandise  in  ill  of  Its  markets  Sections  B  and 
C  of  the  questionnaire  request  home  market  sales 
listings  and  US.  sales  listings,  respectively  Section 
D  requests  information  on  the  cost  of  production  of 
the  foreign  like  product  and  constructed  value  of 
(he  merchandise  under  investigation. 


Fernando  Echavarria  Salazar  Grupo 
Solidario  (Ech  ivarria):  Arturo  Lomeli 
Villalobas  S.A.  de  CV.  (LomeU): 
Ranches  Los  Finos  S.  de  R.L.  de  CV. 
(RLP):  Administradora  Horticob  Del 
Tamazula  (Tamazula):  and  Agricola 
Yory.  S.  de  PR.  de  R.I.  (Yorv) 
(collectively  "respondents"). 

The  six  mandatory  respondents  and 
three  voluntary  respondents  submitted 
questionnaire  responses  in  July  1996. 
"Hie  Department  issued  supplemeotal 
questionnaires  to  the  mandatory 
respondents  in  July  and  August  1996. 
Responses  to  these  supplemental 
questionnaires  were  received  in  August 
and  September  1996.  The  voluntary 
responses  were  not  analyzed.  (For  a 
discussion  of  the  selection  of 
respondents,  see  the  Selection  of 
Respondents  uid  Voluntary 
Respondents  sections  of  this  notice.) 

On  July  26, 1996,  petitioners  made  a 
timely  request  for  a  post(>oiiement  of  the 
preliminary  determination  for  a  prariod 
of  no  more  than  30  days.  Purstiant  to 
Section  733(c)(1)(A)  of  the  Act  and 
section  353.15(c)  of  the  Department's 
regulations,  and  absent  compelling 
reasons  to  deny  this  request,  the 
Department  pcMtponed  the  preliminary 
determination  until  no  later  than 
October  7, 1996  (61  FR  40607.  August 
5.1996). 

Based  on  the  information  contained  in 
the  questionnaire  responses  of  Lonoeli's 
affiliate.  Eco  Cultivos.  S.A.  de  CV. 
(Eco),  it  appeared  that  Eco's  sole  U.S. 
customer.  Desert  Glory,  Ltd.,  (DGL), 
might  be  considered  an  "affiliated 
person,"  as  defined  under  section 
771(33)  of  the  Act.  Therefore,  on 
September  9, 1996.  we  sent  EX^L  a  list 
of  questions  concerning  its  ownership 
and  the  nature  of  its  business 
relationships  with  Eco  and  Lomeli. 
DCL's  response  to  these  questions  was 
submitted  on  September  13, 1996.  (For 
a  discussion  of  this  issue,  see  the 
Affiliated  Persons  section  of  this  notice.) 
DGL  submitted  a  request  for  scope 
clarification  on  September  30. 1996. 
Specifically.  DGL  requested  that 
greenhouse  grown  "Desert  Glory 
Cocktail  Tomato(es|"  be  excluded  from 
the  scope  of  this  investigation. 

On  September  13.  1996,  the 
petitioners  requested  that,  for  all 
respondents,  the  Department  compare 
transaction-specific  export  prices  in  the 
United  States  market  to  weighted- 
average  normal  values,  in  accordance 
with  the  "targeted  dumping"  provisions 
of  section  777A(d)(l)(B)  of  the  Act  For 
further  discussion,  see  the  Targeted 
Dumping  section  of  this  notice. 

On  October  7. 1996.  the  Department 
further  pKxtponed  the  preliminary 
determination  until  no  later  than 


October  28, 1996  (see.  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determination:  Fresh 
Tomatoes  from  Mexico,  61  FR  53702 
(October  15. 1996)).  Petitioners 
responded  to  DGL's  request  for  a  scope 
clarification  on  October  10, 1996, 
indicating  that  "green-house  grown 
'cocktail  tomatoes' "  are  not  included  in 
the  scope  of  this  investigation  (see. 
Scope  of  Investigation  teflon  below). 
Tne  Commerce  Department  and  the 
Mexican  tomato  growers  initialled  a 
propoeed  agreement  suspending  this 
investigation  on  October  10, 1996. 
Interested  parties  were  informed  that 
the  Department  intended  to  finalize  the 
agreement  on  October  28, 1996,  and 
%vere  invited  to  provide  written 
comments  on  the  agreement. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  states 
that  the  Department  is  to  calculate 
individual  dumping  mai^gins  for  all 
known  exporters  and  producers  of  the 
subfect  merchandise.  Section  777A(c)(2) 
of  the  Act,  however,  states  that  the 
Department  may  examine  less  than  all 
exporters  and  producers,  if  there  is  a 
large  number  of  exporters  and 
producers.  This  latter  provision  (wrmits 
us  to  investigate  (1)  a  sample  of 
exporters,  producers,  or  types  of 
products  that  is  statistically  vaUd  based 
on  the  available  information,  or  (2) 
exporters  and  producers  accounting  for 
the  largest  volume  of  the  subject 
merchandise  from  the  exporting  country 
that  can  reasonably  be  examined.  In  the 
antidumping  investigations  involving 
pasta  from  Italy  and  Turicey,  for 
example,  because  of  our  limited 
resources,  we  did  not  investigate 
individually  all  known  exporters.  (See, 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  from 
Italy.  61  FR  30326  (June  14,  1996);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  From  Turkey. 
61  FR  30309  (June  14,  1996),  {Certain 
Pasta  from  Turkey}.) 

In  inis  case,  because  of  the  very  large 
number  of  exporters  of  Mexican 
tomatoes,  we  invoked  section  772A(c)(2) 
of  the  Act.  We  solicited  comments  on 
sampling  methodologies  from  the 
Mexican  government,  petitioners,  and 
potential  respondents.  All  parties 
requested  that  we  examine  the 
producers  and  exporters  accounting  for 
the  largest  volumes  of  exports,  rather 
than  devising  a  sampling  technique. 

Based  on  the  administrative  resources 
available  to  work  on  this  investigation 
and  the  number  of  potential  affiliated 
companies  involved,  we  determined 
that  we  could  only  analyze  a  total  of  six 
respondents  (including  their  affiliates). 
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At  the  time  we  issued  the  questionnaire, 
the  information  on  the  record 
demonstrated  that  the  six  largest 
growers/exporters  and  their  affiliates 
accounted  for  just  under  40  percent  of 
expcHts,  by  quantity.  These  six 
companies  provideid  an  adequate 
representation  of  growers/exporters 
from  both  the  Sinaloa  and  Baja  growing 
regions,  the  two  significant  finsh  tomato 
growing  regions  in  Mexico.  (See  the 
June  12. 1996,  memorandum  to  Barbara 
Stafford.) 

Voluntary  Respondents 

Section  782(a)  of  the  Act  states  that 
individual  rates  shall  be  calculated  for 
firms  which  voluntarily  provide 
information,  except  where  the  number 
of  such  respondents  is  so  large  that  the 
calculation  of  individual  dumping 
margins  for  all  such  respondents  would 
be  unduly  burdensome  and  would 
prevent  the  timely  completion  of  the 
investigation.  Because  the  Department 
selected  the  maximiun  number  of 
respondents  it  could  investigate  given 
the  available  administrative  resources, 
the  Department  determined  that  no 
voluntary  respondents  would  be 
accepted  unless  one  of  the  mandatory 
respondents  did  not  participate.  [See  the 
Jime  12, 1996,  memorandimi  to  Barbara 
Stafford.) 

Potential  voluntary  respondents  were 
provided  with  specific  written  guidance 
on  the  Department's  criteria  for 
including  a  voluntary  respondent  in  the 
investigation.  Three  voluntary 
respondents  timely  filed  section  A,  B,  C, 
and  D  questionnaire  responses.  We  did 
not  analyze  these  voluntary  responses, 
however,  as  all  mandatory  respondents 
had  timely  filed  responses  and  are 
participating  in  the  investigation.  In 
light  of  the  substantial  effort  already 
required  to  analyze  the  mandatory 
respondents,  analysis  of  the  voluntary 
respondents  by  the  Department 
persoimel  assigned  to  this  investigation 
would  be  unduly  burdensome  and 
would  preclude  the  timely  completion 
of  this  investigation. 

Affiliated  Persons 

Based  on  the  information  on  the 
record,  we  have  determined  that  Lomeli 
and  Eco  are  affiliated  through  stock 
ownership  and  shared  board  members. 
In  determining  whether  to  apply  a 
single  antidtunping  duty  margin  to  two 
or  more  affiliated  producers,  the 
Department  considers  the  following 
factors:  (1)  Whether  the  producers  have 
production  facilities  for  similar  or 
identical  products  that  would  not 
require  sii^stantial  retooling  of  either 
fadlity  in  order  to  restructure 
manufecturing  priorities;  and  (2) 


whether  there  is  a  significant  potential 
for  the  manipulation  of  prices  or 
production.  The  factors  the  £)epartment 
may  consider  in  identifying  a  significant 
potential  for  the  manipulation  of  prices 
or  production  include:  (1)  The  level  of 
common  ownership;  (2)  interlocking 
officers  or  directors;  and  (3)  whether 
operations  are  intertwined,  such  as 
through  the  sharing  of  sales  information, 
the  involvement  in  production  and 
pricing  decisions,  the  sharing  of 
fjBcilities  or  employees,  or  the  presence 
of  significant  transactions  between  the 
affiliated  producers.  The  principles 
underlying  these  criteria  have  been 
cited  with  approval  in  recent  court 
decisions.  [See,  FAG  Kugelfisher  v.  U.S., 
Slip  Op.  96-108  (OT  July  10, 1996). 
citing  Nihon  Cement  Co.  v.  United 
States  (17  OT  400,  425  (1993),  and 
Final  Determination  of  Sales  at  LTFV: 
Antifriction  Bearing  (Other  than 
Tapered  Bearings)  and  Parts  Thereof 
from  the  Federal  Republic  of  Germany, 
54  FR  18992, 19089  (May  3, 1989);  see 
also  Section  351.401  of  the  Proposed 
Regulations.  61  FR  7314  (February  27, 
1996).) 

During  the  POI.  all  of  the  tomatoes 
produced  and  sold  by  Lomeli  were 
field-grown  tomatoes.  During  the  same 
p>eriod,  all  tomatoes  produced  and  sold 
by  Eco  were  grown  in  greenhouses. 
Information  on  the  record  regarding  the 
manufacturing  facilities  and  production 
processes  used  to  grow  greenhouse  and 
field-grown  tomatoes  indicates  that  the 
production  facilities  and  cultivation 
methods  required  to  grow  greenhouse 
tomatoes  vary  significantly  from  those 
needed  to  grow  field-grown  tomatoes. 
Therefore,  it  appears  that  a  shift  in 
production  from  field-grown  tomatoes 
to  greenhouse-grown  tomatoes  could  not 
be  accomplisheid  without  significant 
and  expensive  retooling  of  production 
facilities.  Accordingly,  although  the 
Department  considers  Lomeli  and  Eco  to 
be  affiliated  parties,  we  have 
determined  tnat  these  companies  should 
not  be  collapsed  for  purposes  of  the 
preliminary  determination.  Therefore, 
we  have  calculated  separate  dumping 
margins  and  deposit  rates  for  Lomeli 
and  Eco. 

In  its  July  2, 1996,  section  A  response. 
Eco  claimed  that  its  sole  U.S.  customer. 
DGL,  was  unaffiliated.  Based  on  the 
existence  of  an  exclusive  purchase  and 
distribution  agreement  between  Eco  and 
DGL,  and  the  fact  that  certain  employees 
of  a  wholly-owned  subsidiary  of  DGL 
held  positions  at  Eco,  it  appeared  that 
Eco  might  be  considered  an  affiliated 
person  as  defined  in  section  771(33)  of 
the  Act.  Therefore,  on  September  9, 
1996.  we  sent  DGL  a  list  of  questions 
concerning  its  ownership  and  the  nature 


of  its  business  with  Eco  and  Lomeli.  On 
October  11. 1996,  DGL  stated  that,  in 
practice.  DGL's  exclusive  purchase  and 
distribution  rights  are  limited  to  cocktail 
tomatoes,  which  have  been  excluded 
from  the  scope  of  this  investigation  (see. 
the  Scx>pe  of  Investigation  section  of  this 
notice,  below).  Based  on  the  record 
evidence,  we  have  preliminarily 
determined  that  DGL  does  not  have  the 
ability  to  exercise  restraint  or  direction 
over  Eco's  sales  of  subject  merchandise 
and.  therefore,  does  not  control  Eco  for 
purposes  of  this  investigation. 
Accordingly,  for  this  preliminary 
determination.  Eco  and  DGL  are  not 
considered  affiliated  parties  within  the 
meaning  of  section  771(33)(G)  of  the 
Act. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act.  on  October  11. 1996,  five  of  the  six 
mandatory  respondents  requested  that, 
in  ihe  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
its  filial  determination  until  the  135th 
day  after  the  date  of  publication  of  the 
affirmative  preliminary  determination 
in  the  Federal  Register.  In  accordance 
with  19  CFR  353.20(b).  because  our 
preliminary  determination  is 
affirmative,  respondents  accounting  for 
a  significant  proportion  of  exports  of  the 
subject  merchandise  have  requested 
postponement,  and  no  compelling 
reasons  for  denial  exist,  we  are 
postponing  the  final  determination. 
Accordingly,  we  are  extending 
suspension  of  liquidation  in  this  case. 
[See  Extension  of  Provisional  Measures 
memorandum  dated  February  7, 1996, 
on  file  in  the  investigation  of  Certain 
Pasta  from  Italy  in  Room  B-099  of  the 
main  Commerce  building.) 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  all  fresh  or  chilled 
tomatoes  (fresh  tomatoes)  except  for 
cocktail  tomatoes  and  those  tomatoes 
which  are  for  processing.  For  purposes 
of  this  investigation,  cocktail  tomatoes 
are  green-house  grown  tomatoes, 
generally  larger  than  cherry  tomatoes 
and  smaller  than  roma  or  common 
roimd  tomatoes,  and  are  harvested  and 
packaged  on-the-vine  for  retail  sale.  For 
purposes  of  this  investigation, 
processing  is  defined  to  include 
preserving  by  any  commercial  process, 
such  as  caiming.  dehydrating,  drying  or 
the  addition  of  chemical  substances,  or 
converting  the  tomato  product  into 
juices,  sauces  or  piuees.  Further, 
imports  of  fresh  tomatoes  for  processing 
are  accompanied  by  an  "Importer's 
Exempt  Commodity  Form"  (FV-6) 
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(within  the  meaning  of  7  CFR  section 
980.501(a)(2)  and  9eo.212(i)).  Fresh 
tomatoes  that  are  imported  for  cutting 
up.  not  further  processed  {e.g..  tomatoes 
used  in  the  preparation  of  fresh  salsa  or 
salad  bars),  and  not  accompanied  by  an 
FV-6  form  are  covered  by  the  scope  of 
this  investigation. 

All  commercially-grown  tomatoes 
sold  in  the  United  States,  both  for  the 
fresh  market  and  for  processing,  are 
classified  as  Lycopersicon  esculentum. 
Important  commercial  varieties  of  fresh 
tomatoes  include  common  round, 
cherry,  plum,  and  pear  tomatoes,  all  of 
which,  with  the  exception  of  cocktail 
tomatoes,  are  covered  by  this 
investigation. 

Tomatoes  imported  from  Mexico 
covered  by  this  investigation  are 
classified  under  the  following 
subheadings  of  the  Harmonized  Tariff 
Schedules  of  the  United  States  (HTS). 
according  to  the  season  of  importation: 
0702.00.20.  0702.00.40.  0702.00.60.  and 
9906.07.01  through  9906.07.09. 
Although  the  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
March  1.  1995.  through  February  29. 
1996.  Since  the  passage  of  the  URAA. 
the  Department  has  altered  the  period  it 
examines  in  an  investigation  to 
correspond  to  the  most  recently 
completed  four  fiscal  quarters  before  the 
filing  of  the  petition  [i.e.,  expanding  the 
typical  POI  from  six  months  to  one 
year).  This  change  is  appropriate  in  light 
of  the  statutory  definition  of  "extended 
period  of  time"  for  cost  cases,  to 
simplify  reporting  requirements  and  to 
prevent  possible  price  manipulation  by 
respondents  after  they  become  aware  of 
the  filing  of  a  petition. 

As  inaicateo  in  the  Initiation  Notice, 
the  petition  was  filed  with  the 
Department  on  March  29.  1996. 
although  it  was  not  filed  with  the  ITC 
until  April  1. 1996.  Because  the 
Department's  current  policy  is  to 
exclude  the  month  in  which  the  petition 
is  filed  from  the  POI,  the  submission  of 
the  petition  to  the  Department  in  March 
called  into  question  the  inclusion  of 
March  in  the  POI.  Information  provided 
to  the  Department  suggested  that  the 
pending  filing  of  the  petition  was 
widely  known  and  this,  combined  with 
the  filing  of  a  201  case  with  the  ITC  on 
March  11.  1996.  called  into  question  the 
appropriateness  of  including  March 
sales  in  our  analysis.  Due  to  the 
combination  of  these  factors,  we 
excluded  the  month  of  March  from  the 
POI. 


Because  we  excluded  March  from  the 
POI.  we  considered  whether  it  was 
appropriate  to  baae  the  POI  on  fiscal 
quarters.  Information  on  the  record 
indicated  that  accounting  records  and 
company  operations  in  the  tomato 
industry  are  maintained  and  tracked  on 
a  growing  season  basis.  Because  the  use 
of  fiscal  quarters  would  not  result  in  a 
reduced  reporting  burden  for 
respondents,  we  did  not  adjust  the  POI 
further  back  in  time  in  order  to  align  it 
with  fiscal  quarters.  For  a  further 
discussion  of  the  selection  of  the  POI, 
see  the  June  12, 1996.  memorandum  to 
Barbara  Stafford. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products 
produced  by  the  respondent,  covered  by 
the  description  in  the  Scope  of 
Investigation  section,  above,  and  sold  in 
the  home  market  during  the  POI,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
(tomatoes  of  the  same  tomato  type  [e.g., 
round,  roma,  eta))  in  the  home  market 
to  compare  to  U.S.  sales  in  the  same 
month,  we  compared  U.S.  sales  to  a 
normal  value  based  on  constructed 
value.  We  did  not  compare  sales  of 
similar  merchandise  because  the  cost 
differences  between  tomato  types  are 
not  associated  with  differences  in  the 
physical  characteristics  of  the 
merchandise. 

Targeted  Dumping 

On  September  13.  1996,  the 
petitioners  requested  that  the 
Department  compare  the  transaction- 
specific  constructed  export  prices  of  the 
six  mandatory  respondents  in  the 
United  States  to  weighted-average 
normal  values,  pursuant  to  the  "targeted 
dumping"  provisions  of  section 
777A(d)(l)(B)  of  the  Act.  The  petitioners 
alleged  that  there  was  a  pattern  of 
constructed  export  prices  that  differed 
significantly  by  date  of  sale,  by  region, 
and  by  customer. 

To  establish  that  the  alleged  patterns 
of  prices  differed  "significantly," 
petitioners  used  the  average  U.S.  prices, 
sorted  only  by  product  codes,  as  a 
benchmark  for  determining  whether 
certain  customers  received  prices  that 
were  below  the  average  prices  for  the 
same  packing  type.  The  packing  type 
reported  in  the  respondents'  U.S.  sales 
listings  consisted  of  "boxes."  During  our 
analysis  of  reported  sales,  it  became 
apparent  that  different  sizes  of  boxes 
had  been  reported.  As  a  consequence  of 
the  respondents'  failure  to  report  prices 
in  standard  units,  the  petitioners  were 


deprived  of  meaningful  unit  prices  with 
which  to  establish  this  benchmark. 

Unrelated  to  the  reporting  of  flawed 
unit  prices,  petitioners  relied  upon 
customers'  prices  that  were  ten  percent 
or  mora  below  the  average  price  for  the 
packing  type  to  establidi  that  the 
alleged  pattern  of  variation  in  prices 
was  "significant."  Petitioners  did  not 
justify  their  use  of  the  ten  percent 
benchmark  in  relationship  to  price 
movements  for  tomatoes,  a  porishable 
product.  A  variation  in  average  {Mices  of 
ten  percent  is  not  necessarily  significant 
in  a  maiiiet  in  which  prices  can  decline 
far  more  than  ten  percent  within  a  given 
day.  Moreover,  fluctuation  in  price,  in 
and  of  itself,  does  not  establish  a  pattern 
of  price  diffisrences.  Finally,  subsection 
777A(d)(l)(B)(ii)  of  the  Act  requires  that 
the  Department  must  be  able  to  establish 
that  the  pattern  of  price  variation  caimot 
be  taken  into  account  by  comparing  the 
weight-averaged  normal  values  to  me 
weight-averaged  U.S.  prices.  The 
petitioners  addressed  this  requirement 
in  a  conclusory  manner,  without 
providing  an  imderlying  rationale. 

In  sum,  the  targeted  (lumping 
allegation  does  not  provide  the 
Department  with  an  adequate  basis  for 
comparing  the  respondents'  transition- 
specific  export  prices  in  the  United 
States  to  their  weighted-average  normal 
values.  On  October  1, 1996,  the 
Department  informed  petitioners  of 
these  findings  and  indicated  our 
willingness  to  consider  a  revised 
allegation  that  took  these  concerns  into 
account. 

Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  SAA 
accompanying  the  UKAA,  at  829-831,  to 
the  extent  practicable,  the  Department 
will  calculate  normal  values  based  on 
sales  at  the  same  level  of  trade  as  the 
U.S.  sales.  When  the  Department  is 
unable  to  find  sales  in  the  comparison 
market  at  the  same  level  of  trade  as  the 
U.S.  sale(s),  the  Department  may 
compare  sales  in  the  U.S.  and  foreign 
markets  at  different  levels  of  trade. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  if  sales  at 
different  levels  of  trade  are  compared, 
the  Department  will  adjust  the  normal 
value  to  account  for  the  diffeimx»  in 
level  of  trade  if  two  conditions  are  met. 
First,  there  must  be  difiiaranoes  between 
the  actual  selling  functions  performed 
by  the  seller  at  the  level  of  trade  of  the 
U.S.  sale  and  at  the  level  of  trade  of  the 
ncHinal  value  sale.  Second,  the 
difference  in  level  of  trade  must  affiect 
price  comparability  as  evidenced  by  a 

ettem  of  consistent  price  difiierencas 
tween  sales  at  the  di^Brent  levels  of 
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trade  in  the  market  in  which  normal 
value  is  determined. 

In  order  to  determine  that  there  is  a 
difference  in  level  of  trade,  the 
Department  must  find  that  two  sales 
have  been  made  at  difi'erant  stages  of 
marketing,  or  the  equivalent.  Different 
stMes  of  marketing  necessarily  involve 
diflnrenoes  in  selling  functions,  but 
difiierences  in  selling  functions  (even 
substantial  ones)  are  not  alone  sufficient 
to  establish  a  diffiarence  in  the  level  of 
trade.  Similarly,  seller  and  customer 
descriptions  (such  as  "distributor"  and 
"wholesaler")  are  useful  in  identifying 
different  levels  of  trade,  but  are 
insufficient  to  establish  that  there  is  a 
difference  in  the  level  of  trade. 

In  implementing  these  principles  in 
this  investigation,  information  relevant 
to  level  of  trade  comparisons  and 
adjustments  was  requested  in  our  initial 
and  supplemental  questionnaires.  We 
asked  each  respondent  to  establish  any 
claimed  levels  of  trade  based  on  selling 
functions,  and  to  document  and  explain 
any  claims  for  a  level  of  trade 
adjustment. 

In  order  to  determine  whether 
separate  levels  of  trade  actually  existed 
within  or  between  the  U.S.  and  the 
home  market,  we  reviewed,  inter  alia, 
the  selling  activities  associated  with 
each  channel  of  distribution  reported  by 
the  respondents.  In  reviewing  the 
selling  functions  reported  by  the 
respondents,  we  considered  all  types  of 
selling  functions,  both  claimed  aiul 
ujiclaimed,  that  were  performed,  where 
possible,  we  further  examined  whether 
the  selling  function  was  performed  on  a 
substantial  portion  of  sales.  The  level  of 
trade  claims  of  each  respondent  were 
considered,  but  the  ultimate  decision 
was  based  on  the  Department's  analysis 
of  the  reported  selling  functions. 

Pursuant  to  section  773(a)(l)(B)(i)  of 
the  Act,  and  the  SAA  at  827,  in 
identifying  levels  of  trade  for  export 
price  and  normal  value  sales,  we 
considered  the  selling  functions 
reflected  in  the  starting  price,  before  any 
adjustments.  For  CEP  sales,  we 
considered  the  selling  functions 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  under  Section 
772(d)  of  the  Act.  Whenever  sales 
within  a  customer  group  were  made  by 
or  through  an  affiliated  company  or 
agent,  we  "collapsed"  the  affiliated 
parties  before  considering  the  selling 
functions  performed.  In  determining 
whether  separate  levels  of  trade  exist  in 
this  investigation,  we  found  that  no 
single  selling  function  in  the  tomato 
indiistry  was  sufficient  to  warrant  a 
separate  level  of  trade  (see.  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments.  61  FR  7307,  7348 


(February  27, 1996))  [Proposed 
R^ilations). 

Based  on  our  analysis  of  the  selling 
functions  performed  by  each 
respondent,  we  found  that  a  single  level 
of  trade  exists  in  each  market.  We  then 
compared  selling  functions  in  the  U.S. 
market  and  in  the  home  maricet  and 
found  them  to  be  similar.  We  find, 
therefore,  that  sales  in  the  home  market 
and  in  the  U.S.  market  are  at  the  same 
level  of  trade.  [See  October  22, 1996, 
Level  of  Trade  Analysis  memorandum 
to  Barbara  Stafford.) 

Fair  Value  Comparisons 

The  SAA  states  that  in  determining 
the  comparability  of  sales  for  inclusion 
within  a  particular  average,  "Commerce 
will  consider  factors  it  deems 
appropriate,  such  as  *  *  *  the  class  of 
customer  involved,"  SAA  at  842.  The 
Department,  not  the  respondents, 
determines  which  customers  may  be 
grouped  together  for  product 
comparison  purposes.  Cf.,  N.A.R.,  S.p.A. 
v.  U.S..  741  F.  Supp.  936  [CTT,  1990). 

We  examined  tne  chaimel  of 
distribution  information  reported  by 
respondents  and  determined  that  it  was 
not  appropriate  to  include  the  class  of 
customer  as  a  separate  comparison 
factor.  Most  respondents  did  not 
provide  sufficient  information  that 
would  allow  us  to  examine  the 
appropriateness  of  the  respective 
customer  code  classifications  based  on 
the  functions  ccnnmonly  associated  with 
each  category  of  customer.  Since  fresh 
tomatoes  may  be  sold  on  consignment 
through  unaffiliated  distributors,  some 
respondents  were  unable  to  obtain 
customer  category  information  from 
their  distributors.  Therefore,  since  all 
respondents  had  the  same  level  of  trade 
in  the  U.S.  and  home  maiicets  and  there 
was  no  basis  for  distinguishing  among 
customer  categories,  the  weighted- 
average  prices  were  calculated  and 
compared  by  product  typ>e. 

To  determine  whether  sales  of 
tomatoes  by  the  Mexican  respondents  to 
the  United  States  were  made  at  less  than 
feir  value,  we  compared  the  export  price 
(EP)  or  constructed  export  price  [CEP]  to 
the  Normal  Value  (NV),  as  described  in 
the  Export  Price  and  Constructed  Export 
Price  and  Normal  Value  sections  of  this 
notice.  In  accordance  with  section 
777A{d)(l)(A)(i),  we  calculated 
weighted-average  EPs  and  CEPs  for 
comparison  to  wei^ted-average  NVs. 

Mexico  experienced  significant 
inflation  during  the  POI,  as  measured  by 
the  wholesale  price  index  published  in 
International  Financial  Statistics  and 
the  consumer  price  index  from  the  Bank 
of  Mexico.  Accordingly,  to  avoid  the 
distortions  caused  by  the  effects  of 


significant  inflation  on  prices  and  on 
the  weighted-averages  of  those  prices, 
we  calculated  EPs,  CEPs,  and  NVs  on  a 
monthly  average  basis,  rather  than  on  a 
POI  average  basis. 

Export  Price  and  Constructed  Export 
Price 

For  Eco,  we  calculated  EP,  in 
accordance  with  subsections  772  (a)  and 
(c)  of  the  Act  because  the  subject 
merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  CEP  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  We  calculated  CEP  for 
all  other  respondents,  in  accordance 
with  subsections  772(b),  (c)  and  (d)  of 
the  Act,  where  sales  to  the  first 
imaffiliated  purchaser  took  place  after 
importation  into  the  United  States.  With 
the  exception  of  Eco,  we  found  that  CEP 
is  warranted  for  all  respondents  because 
all  U.S.  sales  activities,  including  the 
setting  of  prices,  take  place  in  the 
United  States  through  U.S.  distributors/ 
consignees  and  brokisrs,  either  affiliated 
or  unaffiUated.  [See,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Canned  Pineapple  Fruit 
from  Thailand,  60  FR  29553  Qune  5, 
1995),  and  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Canned 
Pineapple  Fruit  from  Thailand,  60  FR 
2734  (January  11, 1995).) 

For  all  respondents,  we  calculated  EP 
and  CEP  based  on  packed  prices  to  the 
first  unaffiliated  customer  in  the  United 
States.  We  based  date  of  sale  on 
shipment  date  to  avoid  the  potential  for 
distortion  of  cost  and  price  comparisons 
that  occur  when  there  is  a  significant  lag 
time  between  date  of  shipment  and  date 
of  invoice  with^  the  same  market  and/ 
or  between  the  two  markets. 

In  accordance  with  section  772(c)(2) 
of  the  Act,  we  made  deductions,  where 
appropriate,  for  foreign  brt^erage  and 
handling,  freight  expenses  between  the 
farm  and  the  U.S.  distributor's 
warehouse,  freight  insiuance,  export 
fees,  brokerage  and  handling,  U.S. 
inspection  fees,  U.S.  duties,  and  U.S. 
freight.  For  Eco,  we  added  the  amount 
of  import  duties  collected  on  packaging 
materials  which  were  rebated  upon 
exportation  to  the  United  States. 

m  accordance  with  section  772(d)(1) 
of  the  Act,  for  Tamazula,  RLP, 
Echavarria,  Lomeii,  Yoiy  and  Camalu, 
we  made  deductions,  where 
appropriate,  for  direet  selling  expenses 
including  advertising,  credit,  and 
commissions  paid  to  unaffiliated 
distributore  and  brokers.  In  addition,  we 
deducted  those  indirect  selling  exptenses 
that  related  to  commercial  activity  in 
the  United  States,  lliese  included 
inventory  carrying  costs,  certain  indirect 
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selling  expenses  incurred  in  the  home 
market,  and  the  indirect  selling 
expenses  of  the  affiliated  U.S. 
distributors.  Where  there  were 
commissions  paid  to  affiliated  U.S. 
distributors,  we  considered  the  actual 
reported  indirect  selling  expenses  of  the 
producer/exporter  and  its  affiliated 
distributor,  rather  than  the  reported 
affiliated  party  commissions.  This 
methodology  is  consistent  with  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Fresh  Cut  Roses  from  Colombia, 
60  FR  6981  (February  6.  1995). 

Where  possible,  monthly  packing 
costs  were  recalculated  using  oionthly 
indices  to  account  for  the  effects  of 
inflation.  This  recalculation  was  not 
possible  for  Lomeli.  Eco  and  Yory  since 
they  did  not  provide  monthly  packing 
costs  as  requested  by  the  Department. 
For  these  three  respondents,  we  used 
packing  costs,  as  reported. 

Where  payment  aates  were  not 
reported,  we  used  October  7. 1996.  or 
average  credit  days,  as  appropriate,  to 
determine  credit  expenses. 
Additionally,  we  made  adjustments  for 
CEP  proRt  for  all  respondents  except 
Eco  in  accordance  %vith  section  772 
(d)(3)  and  (Oof  the  Act. 

We  made  company-specific 
adjustments  as  follows: 

ceo.  We  calculated  Eco's  EP  sales 
based  on  FOB  packing  shed  prices.  We 
excluded  from  our  analysis  all  reported 
sales  of  cocktail  tomatoes  because 
cocktail  tomatoes  are  not  included  in 
the  scope  of  this  investigation  (see  the 
Scope  of  Investigation  section  of  this 
notice  above).  We  recalculated  warranty 
expenses  to  reflect  the  actual  factor 
reported  in  Eco's  response.  Credit  was 
recalculated  as  follows:  (1)  We  excluded 
the  factoring  fee  from  the  imputed  credit 
calculation:  and  (2)  we  recalculated  the 
credit  period  for  the  hnX  and  second 
payments  using  the  number  of  days 
reported  in  Eco's  narrative.  Finally,  we 
calculated  the  factoring  fee  using  the 
actual  percentage  derived  from  sample 
documentation  provided  in  Eco's 
questionnaire  responses.  The  factoring 
fee  was  treated  as  a  direct  selling 
expense. 

Camalu.  We  calculated  CEP  based  on 
FOB  U.S.  distributor's  warehouse 
prices.  We  excluded  from  our  analysis 
reported  shipments  of  tomatoes  that 
were  given  away  as  gifts  or  free  samples, 
or  shipments  that  had  been  discarded  in 
their  entirety  because  of  poor  quality. 
Where  appropriate,  we  made  deductions 
for  price  adjustments  which  were 
reported  as  rebates  in  the  sales  database. 
We  recalculated  inventory  carrying 
costs  based  on  the  actual  cost  of 
manufacture  of  the  inventory,  rather 
than  the  selling  price.  In  addition,  in 


calculating  the  imputed  credit  expense 
and  inventory  carrying  costs,  we 
applied  Camalu's  actual  U.S.  dollar 
denominated  short-term  borrowing  rate 
for  the  POI. 

Echavarria.  We  calculated 
Echavarria's  CEP  sales  based  on  FOB 
U.S.  distributor's  warehouse  prices.  We 
excluded  from  our  calculations  amounts 
reported  separately  for  foreign  brokerage 
and  handling  because  that  expense  had 
already  been  included  in  the  amount 
reported  for  foreign  freight.  Reported 
advertising  expanses  incurred  were 
reclassi^ed  as  indirect  selling  expenses 
because  the  advertising  was  directed  at 
Echavarria's  customers. 

Lomeli.  We  calculated  Lomeli's  CEP 
sales  based  on  FOB  U.S.  distributor's 
warehouse  prices.  For  a  small  number  of 
sales  made  through  DGL.  Lomeli 
claimed  that  it  was  unable  to  obtain 
transaction-specific  sales  data  because 
DCL  did  not  agree  to  provide  its  sales 
information  to  Lomeli.  Therefore,  in 
reporting  these  sales.  Lomeli  relied  on 
information  contained  in  liquidation 
reports  received  from  DCL.  These 
liquidation  reports,  however,  could  not 
be  used  in  calculating  CEP  because  the 
reports  did  not  contain  sufficient  data  to 
allow  the  Department  to  calculate  all  of 
the  charges  and  adjustments  incxirred  on 
the  sales.  Given  that  Lomeli  attempted 
to  obtain  the  transaction-specific  data 
irom  DGL,  the  sales  represent  an 
extremely  small  percentage  of  Lomeli's 
total  U.S.  sales,  and  Lomeli  has 
otherwise  complied  with  all  of  the 
Department's  requests  for  information, 
we  find  that  Lomeli  has  acted  to  the  best 
of  its  ability  in  this  investigation  and 
that  an  adverse  inference  is  not 
warranted.  Accordingly,  we  are 
applying  the  weighted-average  margin 
calculated  for  all  other  sales  to  the 
quantity  of  sales  sold  through  DGL  as 
facts  available  in  our  preliminary 
determination. 

Lomeli  used  different  weight  bases  to 
convert  its  reported  gross  unit  prices 
and  charges  and  adjustments  to  a  per 
kilogram  basis  for  U.S.  and  home  market 
sales.  We  determined  it  was  necessary 
to  select  a  single  weight  basis  in  order 
to  make  a  fair  comparison.  Therefore, 
for  all  U.S.  sales,  we  used  theoretical 
box  weights  reported  for  home  market 
sales,  rather  than  the  actual  box  weights 
provided  in  the  U.S.  sales  listing,  to 
convert  the  gross  unit  prices,  quantities, 
and  charges  and  adjustments  to  a  per 
kilogram  basis.  The  theoretical  box 
weight  was  chosen  because  data 
concerning  the  actual  box  weights  for 
certain  home  market  box  types  not  sold 
in  the  U.S.  during  the  POI  were  not 
reported. 


We  recalculated  the  reported 
commission  expenses  for  Lomeli's  two 
unaffiliated  di^butors  as  follows:  (1) 
For  the  first  distributor,  we  used  the 
actual  commission  percentage  specified 
in  Lomeli's  contract  with  the 
distributor;  and  (2)  for  the  second 
distributor,  we  used  the  actual 
commission  percentage  Sf>ecified  in  the 
contract  plus  an  amount  for  fees  the 
distributor  incurs  in  making  sales 
through  a  third  party  in  the  United 
States.  For  those  sales  where  a  negative 
commission  amount  was  reported,  we 
set  the  commission  equal  to  zero. 

Because  we  were  unable  to  duplicate 
Lomeli's  calculation  of  the  reported 
credit  expenses,  and  Lomeli  stated  that 
it  had  no  dollar  denominated 
borrowings  during  the  POI,  we 
recalculated  credit  using  the  average 

[>rime  rate  for  the  POI  charged  by  the  25 
argest  U.S.  banks  on  short-term 
business  loans,  as  published  by  the 
Federal  Reserve  Bank.  We  also 
recalculated  Lomeli's  reported 
inventory  carrying  costs  based  on  the 
actual  cost  of  manufacture  of  the 
inventory,  rather  than  the  selling  price. 
In  addition,  for  all  sales  where  Lomeli 
reported  no  U.S.  inventory  carrying 
costs,  we  have  used  the  inventory 
turnover  period  reported  for  Lomeli's 
other  transactions  because  Lomeli 
claims  that  it  incurred  the  same 
theoretical  inventory  period  for  all  U.S. 
distributors. 

Forlhose  U.S.  sales  where  no  U.S. 
inspection  fee  was  reported,  we 
deducted  the  amoimt  of  the  inspection 
fee  reported  for  other  sales  made 
through  the  same  distributor  because 
Lomeli  did  not  provide  an  explanation 
as  to  why  inspection  fees  were  not 
reported  on  all  sales. 

RLP.  We  calculated  CEP  based  on 
FOB  U.S.  distributor's  warehouse  and 
delivered  prices.  We  recalculated 
inventory  carrying  costs  based  on  the 
actual  cost  of  manufacture  of  the 
inventory,  rather  than  the  selling  price. 
Since  RLP  reported  that  it  incurred  a 
U.S.  brokerage  chaise  on  its  U.S.  sales, 
but  did  not  report  this  charge  in  its 
database,  we  recalculated  the  U.S. 
brokerage  costs  accordingly- 

Tamazula.  We  calculated  CEP  based 
on  FOB  U.S.  distributor's  warehouse 
and  delivered  prices.  We  used  an 
average  of  the  affiliated  U.S. 
distributor's  actual  sfaort-twm 
borrowing  rates  during  the  POI  in  our 
credit  calculation.  Where  negative  credit 
expenses  were  reported  in  error,  we 
used  the  average  of  the  recalculated 
credit  expenses. 

Yory.  We  calculated  CEP  based  on 
FOB  U.S.  distributor's  warehouse  and 
delivered  prices.  We  excluded  from  our 
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analysis  Canadian  sales  that  were 
included  in  the  U.S.  database.  We 
corrected  the  reported  box  weights  and 
tomato  types  for  certain  product  codes 
to  correct  for  errors  in  the  database.  We 
recalculated  Yoiy's  credit  expenses 
based  on  the  company's  actual 
borrowing  rate  for  a  U.S.  dollar- 
denominated  short-term  loan  during  the 
POI.  We  recalculated  freight  insurance 
expenses  based  on  the  total  expenses 
incurred  and  the  total  quantity  sold  for 
the  season,  on  a  tomato  type-specific 
basis.  Additionally,  for  the  1995/96 
season,  we  revised  Yory's  reported 
export  fees  and  commission  expenses  to 
correct  for  errors  in  the  database.  Since 
Yory  reported  that  it  incurred  a 
repacking  charge  on  its  U.S.  sales,  but 
did  not  report  this  charge  in  its 
database,  we  calculated  the  U.S. 
repacking  costs  based  on  information  in 
Yory's  questionnaire  response. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent's  volume  of  home  maii^et 
sales  of  the  foreign  like  product  to  the 
volimie  of  U.S.  sales  of  &e  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Since  we 
have  not  collapsed  Lomeli  and  Eco  (see 
the  Afflliated  Persons  section  of  this 
notice  above),  separate  viability  tests 
were  conducted  for  Lomeli  and  Eco.  For 
Eco,  we  did  not  find  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  to  be  greater  than 
five  percent  of  the  aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise. 
Therefore,  we  have  determined  that  Eco 
does  not  have  a  viable  home  maricet. 
Because  Eco  made  no  third  country 
sales  during  the  POI,  normal  value  was 
based  on  constructed  value,  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

Since  the  aggregate  volimie  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volimie  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  marieet  was  viable  for  all 
other  respondents.  For  all  respondents 
except  Eco,  we  have  based  NV  on  home 
'  market  sales.  We  calculated  NV  as  noted 
in  the  Price  to  Price  Comparisons  and 
Price  to  CV  Comparisons  sections  of  this 
notice. 

Cost  of  Production  Analysis 

Based  on  the  allegation  contained  in 
the  petition,  the  Department  found 
reasonable  grounds  to  believe  or  suspect 
that  each  respondent  made  sales  in  the 
home  market  at  prices  below  the  cost  of 


producing  the  merchandise.  As  a  result, 
the  Department  initiated  investigaticms 
to  determine  whether  the  respondents 
made  home  market  sales  at  prices  below 
their  respective  costs  of  production 
(COP)  during  the  POI  within  the 
meaning  of  section  773(b)  of  the  Act. 
(See,  Initiation  Notice.) 

Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below  for  all 
respondents  except  Eco.  We  did  not 
perform  a  COP  analysis  for  Eco  because, 
as  noted  above,  Eco  did  not  have  a 
viable  home  or  third  country  market. 

A.  Calculation  of  COP 

We  calculated  growing  season- 
specific  OOPs  based  on  the  sum  of  each 
respondent's  growing  season  costs  for 
the  foreign  like  product,  plus  amounts 
for  selling,  general,  and  administrative 
expenses  (SG&A)  and  packing  costs,  in 
accordance  with  section  773(b)(3)  of  the 
Act.  As  noted  above,  we  determined 
that  the  Mexican  economy  e^qwrienoed 
significant  inflation  during  the  POL 
Therefore,  in  order  to  avoid  the 
distortive  effect  of  significant  inflation 
on  our  comparison  of  costs  and  prices, 
we  requested  that  respondents  submit 
monthly  cost  information  for  each 
growing  season  that  fell  within  the  POI. 
This  monthly  cost  information  was  to  be 
based  on  current  production  costs 
incurred  during  each  month.  This 
required  collecting  cost  data  for  months 
outside  the  POI,  as  it  was  necessary  to 
capture  all  costs  for  total  production  in 
an  entire  growing  season,  in  order  to 
accurately  determine  the  per  unit  COP 
of  that  growing  season.  Using  the 
consumer  price  index  (CPI)  published 
by  the  Bank  of  Mexico,  we  indexed  each 
month's  reported  costs  to  end  of 
growing  season  currency  levels  in  order 
to  compute  a  'weighted-average  growing 
season  OOP.  We  relied  on  the 
respondents'  reported  COP  amoimts 
except  in  the  following  specific 
instances,  wherein  the  reported  costs 
were  determined  to  be  improperly 
valued: 

1.  We  adjusted  each  company's 
reported  monthly  materials 
consimiption  costs  for  the  effect  of 
inflation  diuing  the  inventory  holding 
period.  The  adjustment  was  based  on 
the  net  inventory  and  accounts  payable 
turnover  period  and  the  CPI. 

2.  We  recomputed  reported 
depreciation  expense  for  each  company 
based  on  the  fixed  asset  values  stated  in 
end  of  growing  season  currency  levels. 

Camalu.  We  disallowed  the  reported 
treatment  of  livestock  feed  tomatoes  as 
co-products  of  the  foreign  like  product. 

Echavarria.  We  disallowed 
Echavarria's  reported  other  income 


ofEset  to  GkA  expenses  and  increased 
G&A  expense  to  account  for  net  foreign 
exchange  losses. 

Lomeli.  We  reallocated  headquartefs 
G&A  costs  based  aa  the  percentage  of 
cost  of  sales  for  the  tomato  growing 
forms  to  the  consolidated  Lomeli  group. 
Additionally,  we  computed  Lomeu's 
interest  expense  rate  using  its  1995 
audited  consolidated  constant  currency 
financial  statements,  and  disallowed  its 
reported  other  income  offset  to  G&A 
expenses. 

RLP.  For  the  months  in  which 
unusually  high  material  costs  were 
reported  for  round  and  cherry  tomatoes, 
we  spread  these  costs  evenly  over  all 
preceding  months  in  the  growing 
season. 

Tamazula.  We  increased  general 
expenses  to  accoimt  for  net  foreign 
exchange  transaction  and  translation 


Yory.  We  reallocated  the  submitted 
depreciation  expense  between  products 
using  cultivated  hectares  rather  than  the 
submitted  methodology  of  relative 
production  weight 

B.  Test  of  Home  Mariiet  Prices 

We  used  the  CPI  to  adjust 
respondents'  submitted  monthly  cost 
and  home  market  sales  amounts  in 
computing  weighted-average  OC^s  and 
home  market  sales  values  stated  in  end 
of  growing  season  currency.  Because 
tomatoes  are  a  highly  fwrishable 
agricultural  product,  we  compared  the 
weighted-average  COP  figure  for  each 
growing  season  to  the  weighted-average 
home  market  sales  for  the  growing 
season  to  determine  whether  below  cost 
sales  were  made  in  substantial 
quantities  during  each  growing  season. 
See  SAA  at  832  and  section 
773(b)(2)(c)(ii)oftheAct. 

Where  a  respondent's  weighted- 
average  home  market  sales  value  of  a 
given  product  for  a  growing  season  were 
at  prices  above  the  respective  weighted- 
average  COP  for  the  growing  season,  we 
did  not  disregard  any  below  cost  sales 
of  that  product  for  that  growing  season. 
In  such  instances,  we  found  that  the 
below  costs  sales  were  not  made  in 
substantial  quantities.  Where  a 
respondent's  weighted-average  home 
market  sales  value  of  a  given  product  for 
a  growing  season  was  less  than  the 
weighted-average  COP  for  the  same 
growing  season,  we  found  that  below 
cost  sales  were  made  in  substantial 
quantities,  within  the  meaning  of 
secUon  773(b)(2)(C)(ii)  of  the  Act.  for 
that  growing  season.  We  identified 
individual  below  cost  transactions  by 
indexing  the  weighted-average  COP  for 
the  growing  season  back  to  each  month 
within  that  growing  season,  based  on 
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the  CPI.  and  comparing  that  monthly 
CXDP  to  individual  transaction  phoM 
within  that  month. 

Where  below  coat  sales  were  found  to 
have  been  made  in  substantial 
quantities  within  a  growing  teaaon.  we 
also  found  that  those  sales  were  made 
within  an  extended  period  of  time 
because  each  growing  season 
constituted  an  extended  period  of  time, 
in  accordance  with  section  773(b)(2)(B) 
of  the  Act. 

Pursuant  to  section  773(b)(2)(D)  of 
Act.  we  also  examined  whether  the 
individual  transaction  prices  which 
were  found  to  be  below  cost  provided 
for  recovery  of  costs  within  a  reasonable 
period  of  time.  As  noted  above,  because 
tomatoes  are  a  perishable  agricultural 
product,  we  determined  that  the 
relevant  period  for  examining  costs  in 
this  investigation  is  on  a  growing  season 
basis  and  applied  the  cost  test 
accordingly.  Specifically,  in 
determining  whether  prices  were 
sufficient  to  recover  coet  within  a 
reasonable  period  of  time,  we  compared 
individual  below  cost  sales  prices  with 
the  growing  season  average  cost. 

C  ResulU  of  COP  Test 

We  found  that,  for  certain  tomato 
types  and  growing  seasons,  respondents' 
home  market  sales  were  sold  at  prices 
below  the  COP  within  an  extended 
period  of  time  and  in  substantial 
quantities.  Further,  because  (i)  home 
market  prices  were  compared  to  an 
average  growing  season  COP  and  (ii)  we 
view  the  growing  season  as  a 
"reasonable  period  of  time",  we  did  not 
find  that  the  prices  for  these  sales 
provided  for  the  recovery  of  costs 
within  a  reasonable  period  of  time.  We 
therefore  excluded  these  sales  from  our 
analysis  and  used  the  remaining  above 
cost  sales  as  the  basis  for  determining 
NV,  in  accordance  with  773(b)(1).  For 
those  tomato  typws  for  which  there  were 
no  above  cost  sales  in  a  given  month  in 
the  ordinary  course  of  trade,  we 
compared  constructed  export  prices  to 
CV. 

D.  Calculation  ofCV 

We  calculated  growing  season  CVs  for 
each  respondent  in  accordance  with 
Section  773(e)(1)  of  the  Act,  which 
indicates  that  CV  shall  be  based  on  the 
sum  of  each  respondent's  growing  costs 
for  the  foreign  like  product,  plus 
amounts  for  SG&A,  pront.  and  U.S. 
packing  costs.  For  each  respondent,  we 
indexed  the  reported  monthly  growing 
costs  to  the  end  of  POI  currency  level  in 
order  to  compute  weighted-average  POI 
growing  costs.  With  the  exception  of 
Eco.  we  baaed  SGAA  and  profit  on  the 
actual  amounts  incurred  and  realized  by 


the  respondent  in  connection  with  the 
productioo  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  home  market,  in 
accordance  with  section  773(e)(2)(A). 
Since  the  home  market  is  not  viable  for 
Eco.  we  calculated  profit  and  indirect 
selling  expenses  in  accordance  with 
section  773(e)(2MA)  using  an  ahemative 
methodology.  Spiadfically.  we 
calculated  Eco's  profit  and  indirect 
selling  expenses  as  described  in  Secticm 
773(e)(2)(B)(ii).  That  is.  we  used  the 
weighted-average  profit  and  indirect 
selling  expenses  experienced  by  the 
other  respondents  in  connection  with 
the  production  and  sale  of  the  foreign 
like  product  in  the  ordinary  course  of 
trade  for  consumption  in  the  home 
market.  In  addition,  for  each  respondent 
we  used  U.S.  packing  costs  as  described 
in  the  Export  Price  and  Constructed 
Export  Price  section  of  this  notice, 
above. 

E.  Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  CCK>,  we  based  NV  on  home  market 
prices.  We  based  date  of  sale  on 
shipment  date,  as  discussed  in  the 
Export  Price  and  ConMtmcted  Export 
Price  section  above.  For  all  respondents 
we  made  deductions,  where 
appropriate,  from  the  starting  price  for 
inland  freight,  insiiranca,  and  other 
transf>ortation  expenses.  In  addition,  we 
made  circumstance  of  sale  adjustments 
for  direct  expenses,  where  appropriate, 
in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act.  Where 
payment  dates  were  not  reported,  we 
used  October  7. 1996,  or  average  credit 
days,  as  appropriate,  to  determine  credit 
expenses. 

ror  all  respondents,  we  adjusted  for 
commissions,  where  appropriate.  Where 
the  home  market  commissions  were 
paid  to  affiliated  parties,  we  first 
determined  whether  the  commissions 
were  made  at  arm's  length  by  comparing 
these  commissions  to  commissions  paid 
or  charged  to  unaffiliated  parties  under 
the  same  terms.  If  these  commissions 
were  determined  to  be  at  arm's  length, 
we  treated  these  commissions  in  the 
same  manner  as  unaffiliated 
commissions  in  the  calculation 
methodology  described  below. 

Where  commissions  were  paid  on 
some,  but  not  all.  home  market  sales 
used  to  calculate  NV,  and  U.S. 
commissions  were  greater  than  home 
market  commissions,  we  calculated  the 
weighted-average  of  home  market 
indirect  selling  expenses  (including 
only  those  indirect  expenses  not 
associated  with  an  affiliated  distributor) 
attributable  to  those  sales  on  which  no 


commissions  were  paid.  If  U.S. 
commissions  were  greater  than  the  stun 
of  the  home  market  commissions  and 
home'  market  indirect  selling  expenses, 
we  deducted  the  wreighted-average 
home  market  indirect  selling  expenses 
from  NV.  Otherwise,  we  adjiisted  NV  for 
the  difiiBrenoe  between  U.S.  and  home 
market  ccHnmissions.  Where  no 
commissions  vrere  paid  on  a  home 
market  sale  used  to  caloilate  NV,  we 
deducted  the  lesser  of  either  (1)  the 
weighted-average  amount  of 
•  commission  paid  on  a  U.S.  sale  for  a 
particular  product,  or  (2)  the  weighted- 
average  amount  of  indirect  selling 
expenses  paid  on  the  home  market  sales 
for  a  (Mirticular  product.  Where 
commissions  were  paid  on  all  home 
market  sales  used  to  calculate  NV,  we 
adjusted  NV  by  the  lesser  of  either  (1) 
the  amount  of  the  commission  paid  on 
the  hcHne  market  sale,  or  (2)  the 
weighted  average  of  indirect  selling 
expenses  paid  on  U.S.  sales. 

As  discussed  above,  tve  preliminarily 
determined  that  each  respondent's  U.S. 
sales  and  home  market  sales  are  made 
at  the  same  level  of  trade.  As  stated  in 
the  SAA.  at  page  160:  "Only  where 
different  functions  at  diffierent  levels  of 
trade  are  established  under  Section 
773(a)(7)(A)(i)  land  a  level  of  trade 
adjustment  is  not  appropriate!  will 
Commerce  make  a  constructed  export 
price  ofEset  adjustment  under  Section 
773(a)(7)(B). "  Accordingly,  we  did  not 
grant  respondents'  request  for  a  CEP 
offset. 

In  accordance  with  section 
773(a)(6)(B),  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs  for  all  respondents.  Where 
possible,  monthly  packing  costs  were 
recalculated  using  monthly  indices  to 
account  for  the  effects  of  inflation.  This 
recalculation  was  not  p>ossible  for 
Lomeli  and  Yory  since  they  did  not 
provide  monthly  packing  costs  as 
requested  by  the  Department.  For  these 
two  respondents,  we  made  the  adverse 
assumption  that  the  reported  packing 
costs  were  stated  in  end  of  season 
currency  and  indexed  those  costs  to  the 
month  of  sale. 

We  made  company-specific 
adjustments  for  price-to-price 
comparisons  as  follows: 

Camalu.  We  calculated  NV  based  on 
packed.  FOB  packing  shed  or  delivered 
prices  to  unaffiliated  customers.  We 
recalculated  Camalu's  reported  home 
market  imputed  credit  expenses  by 
applying  monthly  peso-denominated 
snort-term  interest  rates  obtained  from 
public  information  because  Camalu  did 
not  have  peso-denominated  borrowings 
during  the  POI.  Additionally,  we 
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recalculated  Camalu's  reported  indirect 
selling  expenses. 

Echavarria.  We  calculated  NV  based 
on  packed,  FOB  packing  shed  or 
delivered  prices  to  tmaffiliated 
customers.  We  excluded  from  our 
analysis  sales  of  tomatoes  that 
Echavarria  categorized  as  sales  of  culls. 
We  used  the  indirect  selUng  expense  per 
box  reported  in  Echavarria 's  July  22, 
1996.  submission,  because  the  indirect 
selling  expense  recalculated  in  the 
September  5, 1996,  response  contained 
errors  which  resulted  in  an 
overstatement  of  the  indirect  selling 
expense  amount. 

Lomeli.  We  based  NV  on  packed.  FOB 
packing  shed  and  home  market 
distributor's  warehouse  prices  to 
unaffiliated  customers.  Since  we  are  not 
collapsing  Eco  and  Lomeli.  we  are 
treating  Lomeli  as  an  affiliated  home 
market  distributor  of  Eco.  Therefore,  we 
excluded  all  sales  of  merchandise  which 
Lomeli  purchased  from  Eco  from 
Lomeli 's  home  market  sales  database.  In 
addition,  we  excluded  all  zero  priced 
and/or  zero  quantity  transactions  from 
our  calculations  for  the  preliminary 
determination  because  the  quantity  of 
sales  involved  was  insignificant  and 
Lomeli  did  not  provide  the  Department 
with  evidence  indicating  that  Uiese 
transactions  represent  actual  sales  made 
in  the  ordinary  course  of  trade. 

We  recalculated  Lomeli 's  reported 
credit  expense  as  follows:  (1)  We  used 
actual  monthly  short-term  borrowing 
rates  available  to  Mexican  growere.  in 
lieu  of  the  average  interest  rate  reported 
for  each  growing  season,  because 
Mexico  experienced  high  inflation 
diuing  the  POI;  and  (2)  for  those  sales 
with  missing  payment  dates,  we  used 
the  average  credit  days  for  all 
transactions  with  a  reported  shipment 
and  payment  date.  The  average  credit 
days  was  used,  rather  than  October  7, 
1996,  because  Lomeli  contends  that 
these  sales  were  made  by  a  farm  that 
does  not  track  actual  payment  dates  in 
its  normal  accounting  records. 

We  recalculated  Lomeli 's  inventory 
carrying  costs  based  on  the  actual  cost 
of  manufacture  of  the  inventory,  rather 
than  the  selling  price.  In  addition,  as 
noted  above,  we  applied  the  monthly 
short-term  borrowing  rates  in  lieu  of  the 
growing  season  averages. 

Lomeli  assigned  a  bulk  packing  cost 
to  its  sales  of  merchandise  packed  in 
four-layer  boxes.  However,  because 
merchandise  packed  in  four-layw  boxes 
is  not  considered  bulk  packaging  and 
Lomeli  has  provided  no  explanation  for 
assigning  a  bulk  packing  rate  to  these 
sales,  we  have  applied  the  ratio  of  the 
difference  in  packing  costs  reported  for 
two-layer  and  three-layer  boxes  to  the 


reported  packing  cost  for  three-layer 
boxes.  This  has  allowed  the  Department 
to  derive  an  estimated  packing  cost  for 
four-layer  boxes  for  its  preliminary 
determination. 

RLP.  We  calculated  NV  based  on 
packed,  FOB  warehouses  or  delivered 
prices  to  unaffiliated  customers.  We 
recalculated  RLP's  reported  home 
market  imputed  credit  expenses  by 
appljring  peso-denominated  short-term 
interest  rates  obtained  from  public 
information  because  RLP  did  not  have 
peso-denominated  borrowings  during 
the  POI.  Inventory  carrying  costs  were 
recalculated  based  on  the  actual  cost  of 
manufacture  of  the  inventory,  rather 
than  the  selling  price. 

Tamazula.  We  calculated  NV  based  on 
packed.  FOB  packing  shed  or  delivered 
prices  to  unaffiliated  customers.  Where 
payment  dates  were  missing,  we  used 
the  average  credit  period  for  the  growing 
season  to  calculate  credit  expenses. 
Where  Tamazula  had  peso-denominated 
borrowings  during  the  growing  season, 
we  used  the  actual  interest  rate  in  our 
credit  calculation.  For  the  growing 
seasons  where  Tamazula  did  not  have 
actual  borrowings,  we  used  public 
monthly  peso-denominated  short-term 
interest  rates.  We  excluded  zero 
quantity  transactions  and  an 
insignificant  amoimt  of  "sample  sales" 
from  our  calculations. 

Yory.  We  calculated  NV  based  on 
packed,  delivered  prices  to  imaffiliated 
customers.  We  revised  Yory's  reported 
credit  expenses  based  on  new  credit 
ratios  submitted  on  September  19  and 
25,  1996. 

Price  to  CV  Ctmiparisons 

For  Eco,  where  we  compared  CV  to 
EP,  we  added  the  U.S.  product-specific 
direct  selling  expenses.  For  all  other 
respondents,  where  we  compared  CV  to 
constructed  export  prices,  we  made 
deductions  for  the  weighted-average 
home  market  direct  selling  expenses. 
Where  appropriate,  we  adjusted  for  the 
difference  between  U.S.  commissions 
and  home  market  indirect  selling 
expenses. 

Currency  Conversion 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  the  Mexican  peso.  We 
made  currency  convereions  based  on  the 
actual  daily  exchange  rates  from  the 
Dow  Jones  News/Retrieval  on-line 
system. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 


determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

SaqMBsion  of  Liquidation 

In  accordance  with  section  733(d]  of 
the  Act,  we  are  directing  the  Customs 
Sovioe  to  suspend  liquidation  of  all 
entries  of  fresh  tomatoes  fi*om  Mexico, 
that  are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  pubUcation  of  this  notice  in 
the  Federal  Register.  We  are  also 
instructing  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  normal  value 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufacturer 


Camalu 

Echavarria ... 

Lomeli 

Eco-Cuttivos 

RLP 

Tamazula  .... 

Yory 

Al  Oltiers  .... 


Weigtited- 
average 

marQin  per- 
ceintage 


4.16 

11.89 
26.97 
188.45 
10.26 
28.30 
11.95 
17.56 


Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  all 
zero  and  de  minimis  weighted-average 
dumping  margins  and  margins 
determined  entirely  under  section  776 
of  the  Act,  &t>m  the  calculation  of  the 
All  Others  rate. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  afler  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  conunents 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  February  7, 
1997,  and  rebuttal  briefs,  no  later  than 
February  12, 1997.  A  list  of  authorities 
used  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Such 
summary  should  be  limited  to  five  ]>ages 
total,  including  footnotes.  In  accordance 
with  section  774  of  the  Act,  we  will 
hold  a  public  hearing,  if  requested,  to 
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afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  (,ase 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  February  18. 
1997.  at  the  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC.  20230 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  before  the  st;heduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 


requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  B-099.  witnin  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 


final  determination  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act. 

Dated:  October  28, 1996. 
Robert  S.  URiMM. 

Acting  Assistant  Secretary  for  Import 

Adminigtration. 

|FR  Doc.  96-28091  Filed  10-31-96:  8:45  ami 
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DCPARTMEHT  OF  COMMERCE 
IntMiurtlofMl  Trwte  Adminlsli  aUun 

[A-M1-«0] 

SuspenekNi  of  AntMumpIng 
InvMUgatton:  FrMh  Tomatoes  From 
MoJdoo 

AQfNCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMAKY:  The  E)epartment  of  Commerce 
(the  Department)  has  suspended  the 
antidumping  investigation  involving 
fresh  tomatoes  ftom  Mexico.  The  basis 
for  the  suspension  is  an  agreement 
between  the  Department  and  producers/ 
exporters  accounting  for  substantially 
all  imports  of  fresh  tomatoes  from 
Mexico  wherein  each  signatory 
producer/exporter  has  agreed  to  revise 
its  prices  to  eliminate  completely  the 
injurious  efliects  of  exports  of  this 
merchandise  to  the  United  States. 
EFFIcmVE  OATl:  November  1. 1996. 
FOn  FUHTHER  MFOfVUATION  OOMTACT:  )ohn 

Brinkmann  or  Judith  Wey  Rudman. 
Office  of  AD/CVD  Enforcement  D. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  k  Constitution 
Avenue  N.W.,  Washington.  D.C  20230; 
telephone  (202)  482-5288  or  (202)  482- 
0192.  respectively. 

•UmAefTARY  MRNMATION: 

Backgroond 

On  April  18.  1996.  the  Department 
initiated  an  antidumping  investigation 
under  section  732  of  the  Tariff  Act  of 
1930.  (the  Act),  as  amended,  to 
determine  whether  imports  of  fresh 
tomatoes  from  Mexico  are  being  or  are 
likely  to  be  sold  in  the  United  States  at 
less  than  fair  value  (61  PR  18377.  April 
25,  1996).  On  May  16.  1996.  the  United 
States  International  Trade  Commission 
(ITC)  notified  the  Department  of  its 
afRrmative  preliminary  injury 
detennination.  At  the  request  of 
petitioners  in  this  investigation,  the 
Department  postponed  the  preliminary 
determination  until  no  later  than 
October  7. 1996  (61  PR  40607.  August 
5.  1996).  On  October  7.  1996.  the 
Department  further  postponed  the 
preliminary  determination  until  no  later 
than  October  28.  1996  (61  FR  53702. 
October  .15. 1996). 

The  Commerce  Department  and  the 
Mexican  tomato  growers  initialed  a 
propoaed  agreement  suspending  this 
investigation  on  October  10.  1996. 
Interested  parties  were  informed  that 
the  Department  intended  to  finalize  the 
agreement  on  October  28.  1996.  and 
were  invited  to  provide  written 


comments  en  the  agreement.  The 
follo%ving  interested  parties  filed 
comments  with  the  Department  on  or 
before  October  25. 1996:  Deeert  Glory. 
Ltd.;  petitioners;  the  Asodadon  de 
Agriculture,  Baja  California,  Mexico  of 
San  Diego.  California;  and  the  Fresh 
Produce  Asaodation  of  the  Americas. 

On  October  28. 1996.  the  IDepaitment 
preliminarily  determined  that  imports 
of  fresh  tomatoes  frtun  Mexico  are  being 
sold  at  lets  than  fair  value  in  the  United 
States  (see.  the  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  affinal 
Determination:  Fresh  Tomatoes  from 
Mexico  that  is  being  published 
concurrently  with  this  notice  of 
suspension  of  the  investigation). 

Tne  Department  and  the  signatory 
producers/exporters  of  freah  tomatoes 
Irom  Mexico  signed  the  final  suspension 
agreement  on  October  28. 1996. 

Scope  of  laveatigatkMi 

The  products  covered  by  thia 
investigation  are  all  fresh  or  chilled 
tomatoes  (freah  tomatoes)  except  for 
cocktail  tomatoes  and  thoee  tomatoes 
which  are  for  processing.  For  purposes 
of  this  investigation,  cocktail  tomatoes 
are  green-house  grown  tomatoes, 
generally  larger  uan  cherry  tomatoes 
and  smaller  man  roma  or  common 
round  tomatoes,  and  are  harvested  and 
packaged  on-the-vine  for  retail  sale.  For 
purposes  of  this  investigation, 
processing  is  defined  to  indude 
preserving  by  any  commercial  process, 
such  as  canning,  dehydrating,  orying  or 
the  addition  of  chemical  substances,  or 
converting  the  tomato  product  into 
juices,  sauces  or  purees.  Further, 
imports  of  fresh  tomatoes  for  processing 
are  accompanied  by  an  "Importer's 
Exempt  Commodity  Form"  (FV-6) 
(within  the  meaning  of  7  CF.R.  sections 
980.501(aM2)  and  980.212(1)).  Fresh 
tomatoes  that  are  imported  for  cutting 
up.  not  further  prooMsed  [e.g.,  tomatoes 
used  in  the  preparation  of  fresh  salsa  or 
salad  bars),  and  not  accompanied  by  an 
FV-6  form  are  covered  by  the  scope  of 
this  investigation. 

All  commerdally-grown  tomatoes 
sold  in  the  United  States,  both  for  the 
fresh  market  and  for  processing,  are 
classified  as  Lycopersicon  esculentum. 
Important  commerdal  varieties  of  freah 
tomatoes  indude  conmion  round, 
cherry,  plum,  and  pear  tomatoes,  all  of 
which.  «vith  the  exception  of  cocktail 
tomatoes,  are  covered  by  this 
investigation. 

Tomatoes  imported  from  Mexico 
covered  by  this  investigation  are 
classified  under  the  following 
subheedings  of  the  Harmoniaed  Tariff 
Schedules  of  the  United  States  (HTS). 


according  to  the  seeson  of  importation: 
0702.00.20.  0702.U0.40,  0702.00.60,  and 
9906.07.01  through  9906.07.09. 
Although  the  HTS  numbers  are 
provided  for  convenienoa  and  Customs 
purposes,  our  written  descriptitm  of  the 
scope  of  this  proceeding  is  dispositive. 

Intel  ested  Party  Coanents 

Having  analyzed  all  comments  filed 
by  interMted  parties,  we  continue  to 
conclude  that  the  Agreement  meets  the 
requirements  of  the  statute.  For  a 
discussion  of  the  Department's  response 
to  interested  party  comments,  see  the 
memorandum  from  Barbara  R.  Stafford 
to  Robert  S.  LaRuaaa,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  October  28, 1996. 

Soqienaioii  of  Inveatigatiao 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement.  In  accordance  with  section 
734(c)  of  the  Act.  we  have  determined 
that  extraordinary  circumstances  are 
present  in  this  case,  as  defined  by 
section  734(c)(2)(A)  of  the  AcL  (See 
October  28. 1996.  Extraordinary 
Circumstances  Memorandum  to  Robert 
S.  LaRussa). 

The  siispension  agreement  provides 
that:  (1)  The  subject  merchandise  will 
be  sold  at  or  above  the  established 
reference  price:  and  (2)  for  each  entry  of 
each  exporter,  the  amount  by  which  the 
estimated  normal  value  exceeds  the 
export  price  (or  constructed  export 
price)  will  not  exceed  15  percent  of  the 
weighted  average  amount  by  which  the 
estimated  normal  value  exceeded  the 
export  price  (or  constructed  export 
price)  price  for  all  lesa-than-Cair-value 
entries  of  the  producer/exporter 
examined  during  the  course  of  the 
investigation.  We  have  determined  that 
this  suspension  agreement  will:  (1) 
Eliminate  completely  the  injurious 
effed  of  exports  to  the  United  States  of 
the  subject  merchandise;  and  (2)  prevent 
the  suppression  or  imdercutting  of  price 
levels  of  domestic  fresh  tomatoes  by 
imports  of  that  merchandise  from 
Mexico. 

We  have  also  determined  that  the 
siispension  agreement  can  be  monitored 
eCfoctively  and  is  in  the  public  interest, 
pursuant  to  section  734(d)  of  the  Act. 
(See  Odober  21. 1996.  Public  Interest 
Memorandum  to  Robert  S.  LaRussa).  We 
find,  therefore,  that  the  criteria  for 
suspension  of  the  investigation  pursuant 
to  section  734(c)  of  the  Ad  have  been 
met  The  terms  and  conditions  of  the 
suspension  agreement,  signed  Odober 
28. 1996,  are  set  forth  in  Appendix  I  to 
this  notice. 
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The  suspension  of  liquidation  ordered 
in  the  preliminary  affirmative 
determination  in  this  case  (published 
concurrently  with  this  notice)  shall 
continue  in  effed.  subjed  to  section 
734(h)(3)  of  the  Ad.  Section  734(f)(2)(B) 
of  the  Ad  provides  that  the  Department 
may  adjust  the  security  requireid  to 
refled  the  effed  of  the  Agreement. 
Pursuant  to  this  provision,  the 
Depiartment  has.  found  that  the 
Agreement  eliminates  completely  the 
injurious  effeds  of  imports  and.  thus, 
the  Department  is  adjusting  the  security 
required  from  signatories  to  zero.  The 
security  rates  in  effect  for  imports  horn 
non-signatory  growers  remain  as 
published  in  our  preliminary 
determination. 

Notwithstanding  the  suspension 
agreement,  the  Department  will 
continue  the  investigation  if  it  receives 
such  a  request  in  accordance  with 
section  734(g)  of  the  Ad  within  20  days 
after  the  date  of  publication  of  this 
notice. 

This  notice  is  published  pursuant  to 
section  734(f)(1)(A)  of  the  Ad. 

Dated:  October  28. 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  I. — Suspension  Agreement  Fresh, 
Tomatoes  From  Mexico 

Pursuant  to  section  734(c)  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673c(c)) 
("the  Act"),  and  section  353.18  of  the  U.S. 
Department  of  Commerce  ("the  Department") 
regulations  (19  CF.R.  353.18).  the 
Department  and  the  signatory  producers/ 
exporters  of  fresh  tomatoes  from  Mexico 
enter  into  this  Suspension  Agreement  (the 
"Agreement").  On  the  basis  of  this 
Agreement,  the  Dep>artment  shall  suspend  its 
antidumping  duty  investigation,  the 
initiation  of  which  was  published  on  April 
25. 1996  (61  FR  18377).  with  respect  to  &«8h 
tomatoes  from  Mexico,  subject  to  the  terms 
and  provisions  set  out  below. 

I.  Product  Coverage 

The  merchandise  subject  to  this  Agreement 
is  all  fresh  or  chilled  tomatoes  {besh 
tomatoes)  which  have  Mexico  as  their  origin, 
except  for  cocktail  tomatoes  and  those 
tomatoes  which  are  for  processing.  For 
purposes  of  this  Agreement,  cocktail 
tomatoes  are  green-house  grown  tomatoes, 
generally  larger  than  cherry  tomatoes  and 
smaller  than  roma  or  common  round 
tomatoes,  and  are  harvested  and  packaged 
on-the-vine  for  retail  sale.  For  purposes  of 
this  Agreement,  processing  is  defined  to 
include  preserving  by  any  commercial 
process,  such  as  canning,  dehydrating,  drying 
or  the  addition  of  chemical  substances,  or 
converting  the  tomato  product  into  juices, 
sauces  or  purees.  Imports  of  fresh  tomatoes 
for  processing  are  accompanied  by  an 
"Importer's  Exempt  Commodity  Form"  (FV- 
6)  (within  the  meaning  of  7  CFR  section 


980.501(a)(2)  and  980.212(i)).  Fresh  tomatoes 
that  are  imported  for  cutting  up,  not  further 
processed  (e.g.,  tomatoes  used  in  the 
preparation  of  &Bsh  salsa  or  salad  bars),  and 
not  accompanied  by  an  FV-6  form  are 
covered  by  this  Agreement 


Commercially-grown  tomatoes,  both  for  the 
fr-esh  market  and  for  processing,  are  classified 
as  Lycopersicon  esculentum.  Important 
commercial  varieties  of  fr'esh  tomatoes 
include  common  round,  cherry,  plum,  and 
pear  tomatoes,  all  of  which,  with  the 
exception  of  cocktail  tomatoes,  are  covered 
by  this  Agreement. 

Tomatoes  imported  fitim  Mexico  covered 
by  this  Agreement  are  classified  under  the 
following  subheadings  of  the  Harmonized 
Tariff  Schedules  of  the  United  States  (HTS), 
according  to  the  season  of  importation: 
0702.00.20,  0702.00.40.  0702.00.60,  and 
9906.07.01  throu^  9906.07.09.  Although  the 
HTS  numbers  are  provided  for  convenience 
and  Customs  purposes,  the  written 
description  of  the  scope  of  this  Agreement  is 
dispositive. 

m.  U.S.  Lnport  Coverage 

The  signatory  producers/exporters 
collectively  are  the  producers  and  exporters 
in  Mexico  which,  during  the  antidumping 
duty  investigation  of  the  merchandise  subject 
to  the  Agreement,  accounted  for  substantially 
all  (not  less  than  85  percent)  of  the  subject 
merchandise  imported  into  the  United  States. 
The  Department  may  at  any  time  during  the 
period  of  the  Agreement  require  additional 
pnxiucers/exporters  in  Mexico  to  sign  the 
Agreement  in  order  to  ensure  that  not  less 
than  substantially  all  imports  into  the  United 
States  are  subject  to  the  Agreement. 

IV.  Basis  for  the  Agreement 

Each  signatory  producer/exporter 
individually  agrees  that,  in  order  to  prevent 
price  suppression  or  undercutting,  the 
producer/exporter  will  not  sell,  on  and  after 
the  effective  date  of  the  Agreement, 
merchandise  subject  to  the  Agreement  at 
prices  that  are  less  than  the  reference  price, 
in  accordance  with  Appendix  A  to  this 
Agreement. 

In  order  to  satisfy  the  requirements  of 
section  734(c)(1)(B)  of  the  Act,  each  signatory 
producer/exporter  of  besh  tomatoes  irom 
Mexico,  individually,  agrees  that  for  each 
entry  the  amount  by  which  the  estimated 
normal  value  exceeds  the  export  price  (or  the 
constructed  export  price)  will  not  exceed  15 
I>ercent  of  the  weighted  average  amount  by 
which  the  estimated  normal  value  exceeded 
the  export  price  (or  the  constructed  export 
price)  for  all  less-than-fiBir-value  entries  of 
the  producer/exporter  examined  during  the 
course  of  the  investigation,  in  accordance 
with  the  calculation  methodologies  described 
in  Appendix  B. 

V.  Monitoring  of  the  Agreement 

A.  Import  Monitoring 

1.  The  Department  will  monitor  entries  of 
fr«sh  tomatoes  from  Mexico  to  ensure 
compliance  with  Section  III  of  this 
Agreement 

2.  The  Department  will  review  publicly- 
available  data  and  other  official  import  data. 


including,  as  appropriate,  records  maintained 
by  the  U.S.  Customs  Service,  to  determine 
whether  there  have  been  imports  that  are 
inconsistent  with  the  provisions  of  this 
Agreement  The  Department  also  will 
coordinate  with  U.S.  Customs  in  its 
collection  and  review  of  data  in  connection 
with  the  monitoring  of  box-specific  average 
weights. 

B.  Compliance  Monitoring 

1.  The  Department  may  require,  and  each 
signatory  producer/exporter  agrees  to 
provide,  confirmation,  through 
documentation  provided  to  the  Department, 
that  the  price  received  on  any  sale  subject  to 
this  Agreement  was  not  less  than  the 
established  reference  price.  The  Department 
may  require  that  such  documentation  be 
provided,  and  be  subject  to  verification, 
within  30  days  of  the  sale. 

2.  The  Department  may  require,  and  each 
signatory  producer/exporter  agrees  to  report, 
on  computer  taf>e  in  the  prescribed  format 
and  using  the  prescribed  method  of  data 
compilation,  each  sale  of  the  merchandise 
subject  to  this  Agreement,  either  directly  or 
indirectly  to  unrelated  purchasers  in  the 
United  States,  including  each  adjustment 
applicable  to  each  sale,  as  specified  by  the 
Department. 

Each  producer/exporter  agrees  to  permit 
review  and  on-site  inspection  of  all 
information  deemed  necessary  by  the 
Department  to  verify  the  reported 
information. 

3.  The  Department  may  conduct 
administrative  reviews  under  section  751  of 
the  A£t,  upon  request  or  upon  its  own 
initiative,  to  ensure  that  exports  of  fresh 
tomatoes  from  Mexico  are  at  prices  consistent 
with  the  terms  of  this  Agreement  The 
Department  may  p>erform  verifications 
pursuant  to  administrative  reviews 
conducted  under  section  751  of  the  Act. 

C.  Shipping  and  Other  Arrangements 

1.  The  producers/exporters  shall  include  as 
part  of  the  documentation  presented  to  U.S. 
Customs  for  entry  of  merchandise  into  the 
United  States  a  declaration  that  the  entry 
conforms  with  the  requirement  that  the 
merchandise  has  been  or  will  be  sold  at  or 
above  the  reference  price. 

2.  All  reference  prices  will  be  expressed  in 
U.S.S/lb.  in  accordance  with  Appendix  A. 
Subject  to  paragraph  24  of  Annex  703.2  of  the 
North  American  Free  Trade  Agreement,  the 
quality  of  each  entry  of  fresh  tomatoes 
exported  to  the  United  States  from  Mexico 
will  conform  with  any  applicable  U.S. 
Department  of  Agriculture  minimum  grade, 
size  and/or  quality  import  requirements  in 
effect.  Shipments  that  do  not  meet  the 
requirements  of  this  agreement  will  not  be 
permitted  entry  into  the  United  States. 

3.  Producers/exporters  agree  not  to 
circumvent  the  Agreement.  Not  later  than  30 
days  after  each  quarter,  each  signatory 
producer/exporter  will  submit  a  written 
statement  to  the  Department  certifying  that 
all  sales  during  the  most  recently  completed 
quarter  were  at  net  prices  (after  rebates, 
backbilling,  discounts  for  quality  and  other 
claims)  at  or  above  the  reference  price  and 
were  not  part  of  or  related  to  any  act  or 
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practice  which  wfould  hav«  the  effect  of 
hiding  the  real  price  of  the  fresh  tomatoea 
being  sold  (e.g.,  a  bundling  airangement, 
discounts/ free  goods/ financing  package. 
swap,  Of  other  exchange).  Each  producer/ 
exporter  agrees  to  permit  full  verification  of 
its  certification  as  the  Department  deems 
necessary. 

D.  Rejection  of  Submissions 

The  Department  may  reject  any 
infbnnation  submitted  af^r  the  deadlines  set 
forth  in  this  Agreement  or  any  infbnnation 
which  it  is  unable  to  verify  to  its  satisfaction. 
If  infonnation  is  not  submitted  in  a  complete 
and  timely  fashion  or  is  not  fully  verifiaoie. 
the  Department  may  calculate  U.S.  price 
based  on  facts  otherwise  available,  as  it 
determines  appropriate,  unless  the 
Department  determines  that  Section  V 
applies. 

E.  Compliance  Consultations 

1.  When  the  Department  identifies,  through 
import  or  compliance  monitoring  or 
otherwise,  that  sales  may  have  been  made  at 
prices  inconsistent  with  Section  III  of  this 
Agreement,  the  Department  will  notify  each 
signatory  producer/ exporter  which  it  believes 
is  responsible  as  well  as  the  producer/ 
exporter  trade  organizations  party  to  this 
A^eement.  The  Department  will  consult 
with  each  such  party  for  a  period  of  up  to 

60  days  to  establish  a  factual  basis  regarding 
sales  that  may  be  inconsistent  with  Section 
UI  of  this  Agreement. 

2.  During  the  consultation  period,  the 
Department  will  examine  any  information 
which  it  develops  or  which  is  submitted, 
including  information  requested  by  the   ' 
Defwrtment  under  Section  IV. A.  and  B. 
above 

F.  R&view 

If  the  Department  is  not  satisfied  at  the 
conclusion  of  the  consultation  period  that 
sales  by  such  signatory  producer/ex (wrter  are 
being  made  in  compliance  with  this 
Agreement,  the  Department  will  conduct  a 
review  to  determme  whether  this  Agreement 
is  being  violated  by  such  signatory  producer/ 
axF>orter.  This  provision  does  not  limit  or 
restrict  the  Department's  sulhority  to  conduct 
an  administrative  review  under  section  751 
of  the  Act  and  paragraph  IV  B.3.  of  this 
Agreement. 

C  Operations  Consultations 

During  the  first  anniversary  month  of  this 
Agreement,  the  Department  will  consult  with 
the  signatory  producers/expmrters  regarding 
the  operation  of  the  Agreement. 
Ginsultations  may  be  requested  by  any  party 
to  the  Agreement  in  any  June  or  I>e<:ember 
following  the  first  anniversary  of  the 
Agreement.  Consistent  with  the  statutory 
requirement  that  the  Agreement  prevent  the 
suppression  or  undercutting  of  price  levels  of 
domestic  fresh  tomatoes,  the  Deptartmcmt  may 
revise  the  reference  price  following 
consultations  under  this  provision.  In 
particular,  the  Department  expects  to  make 
downward  or  upward  adjustments  to  the 
reference  pnce  to  take  into  account  any 
significant  changes  within  the  most  mceni 
semi-annual  period  relevant  to  the  period 
under  consideration  (December-May,  )une- 


November).  For  example,  the  Department 
expects  to  make  a  downward  adluatment  to 
take  into  account  a  significant  change  in  the 
relationship  of  domestic  pricaa  to  impost 
prices  from  that  which  axistad  during  the 
base  period  (as  refsrred  to  in  Appendix  A) 
and  which  is  attributable  to  a  diiscline  in 
domestic  prices.  In  evaluating  the 
significance  of  any  change,  the  Department 
will  look  both  to  the  extent  of  the  change  and 
its  duration.  For  example,  a  very  high 
percentage  change  in  the  relationship  may  be 
significant  even  though  it  occurs  over  a  brief 
time  period. 

VI.  VioUbona  of  tha  \gmmmt 

If  the  Department  determines  that  the 
Agreement  is  being  or  has  been  violatad  or 
no  longer  meets  the  requirements  of  section 
734  (c)  or  (d)  of  the  Act.  the  Department  shall 
take  action  it  determines  appropriate  under 
section  734(i)  of  the  Act  and  the 
DepMrtment's  regulations. 

vn.  Othar  Proviaioiia 

A.  In  entering  into  this  Agreement,  the 
signatory  producers/exporters  do  not  admit 
that  any  exports  of  fresh  tomatoes  from 
Mexico  have  an  injurious  effect  on  fresh 
tomato  producers  in  the  United  States  or 
have  been  sold  at  less  than  fair  value.  The 
signatory  producers/exporters  also  do  not 
achnit  that  green-house,  cherry  or  any  other 
particular  type  of  tomatoes  are  properly 
considered  to  be  within  the  scope  of  the 
underlying  investigation. 

B.  The  signatory  ptroducers/exporters  may 
withdraw  from  this  Agreement  upon  60  days 
written  notice  to  the  Department 

C  Upon  request,  the  Department  will 
advise  any  signatory  producer/ ex  porter  on 
the  Deptutment's  methodology  for  calculating 
Its  export  price  (or  constructed  export  price) 
and  normal  value  which,  for  purposes  of  this 
Agreement,  are  described  in  Appendix  B. 
Further,  the  Department  reserves  the  right  to 
modify  its  methodology  in  calculating  export 
price  (or  constructed  export  price)  and 
normal  value. 

Vm.  XMmckman  and  rawasaiit 

A.  If  the  Department  proposes  to  revise  the 
reference  price  under  paragraph  IV.G.,  not 
later  than  three  months  prior  to  the  first  day 
of  each  semi-annual  period,  the  Department 
will  discloee  the  results  and  the  methodology 
of  the  Department's  calculation  of  the 
preliminary  refsrenca  prica  established  for 
that  upcoming  semi-annual  period. 

B.  Not  later  than  7  days  after  the  date  of 
disclosure  under  paragraph  VU.A..  the  parties 
to  the  proceeding  may  submit  Mrritten 
comments  to  the  Department,  not  to  exceed 
15  pages.  After  reviewing  these  submissions, 
the  Department  will  provide  the  final 
reference  price  for  the  upcoming  serai-annual 
period,  normally  within  30  days  after  the 
date  of  disclosure  under  paragraph  VILA. 

C  The  DefMirtment  may  make  available  to 
representatives  of  each  interested  party  to  the 
proceeding,  under  appropriately  dirawn 
administrative  protective  orders,  any 
business  proprietary  Information  submitted 
to  the  Department  pursuant  to  Section  IV.  of 
this  Agreement,  as  well  as  the  results  of  the 
Department's  analysis  of  that  infonnation. 


Abaent  affirmative  detanninations  under 
the  five-year  review  provisions  of  sections 
751  and  752  of  the  Act,  the  Department 
expects  to  terminate  this  Agreement  and  the 
underlying  investigation  no  later  than 
NovemtMT  1,  2001. 

X.  ESKthre  Dele 

The  efiiective  date  of  the  Agreement  is  the 
date  on  which  it  is  published  in  the  Federal 


For  Mamben  of  Confederacion  de 
Asociociones  Apicolat  del  Estado 
(Cj\j\.D.E.S.]  and  ConfBderacion  Nacional 
de  Productores  de  HorUlixas  (C.N.P.H.) 

Dated:  October  28, 1996. 
Luk  CardaBM  F.. 

Confederacion  de  Asociociones  Agticolas  del 
Estado  (C^.A.D.E.S.) """ 

Dated:  October  28. 1996. 

Baailie  Gatiiaiiis  T., 

Confederacion  Nacidnal  de  Productores  de 
HortalimsfCNPH.) 

For  U.S.  Department  of  Commerce. 

Dated:  October  28. 1996. 

;S.l 


Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  A. — Freeh  ToaMteas  From 
MaodoD,  Suapenaion  Agree— nt 

The  following  is  the  methodology  the 
DepMrtment  will  use  when  calculating  the 
reference  price  fcM'  the  purpoaes  of  this 
Agreement. 

The  refarence  price  for  the  initial  period 
(effective  date  of  Agreement  through 
September  30.  1997)  will  be  calculated  as 
follows: 

The  Department  will  determine  the  lowest 
average  monthly  price  for  fresh  tomatoes 
from  Mexico  in  the  United  States  during  each 
year  in  the  base  period  (calendar  years  1992- 
1994).  The  Department  %<rill  average  these 
three  figures  to  calculate  one  figure  which 
will  serve  as  the  reference  price  for  the  initial 
period  of  the  Agreement.  As  calculated 
pursuant  to  this  methodology,  the  refarence 
price  for  the  initial  period  is  $5.17  for  a  25 
pound  box  (S0.2068/lb.). 

The  reference  price  from  the  initial  period 
will  remain  in  effect  unless  modified  in 
accordance  with  the  provisions  of  paragraph 
IV.G. 

The  term  "reference  price"  refers  to  the 
price  F.O.B.  Nogales/San  Diego/Laredo  from 
the  first  handler  (importer/broker)  to  an 
unrelated  purchaser.  Any  movement 
expenses  beyond  the  three  Customs  district 
points  of  entry  listed  above  must  be  added 
to  the  reference  price  and  must  reflect  the 
actual  price  of  transportation  in  an  arms 
length  transaction.  Where  imports  are  sold 
through  affiliated  parties,  the  transfer  price 
from  the  importer/broker  (located  at  the  point 
of  entry)  to  an  affiliate  must  be  at  or  above 
the  reference  price  and  any  subsequent  sale 
to  an  unaffiliated  party  must  reflect  mark-ups 
usual  for  the  company  during  the  period 
prior  to  this  Agreement  or  normal  within  the 
industry  if  the  relationship  did  not  exist  prior 
to  this  Agreement 
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The  reference  price  for  each  type  of  box 
shall  be  determined  based  on  the  average 
weights  used  by  U.S.  Customs  at  the  port  of 
Nogales,  AZ  for  duty  assessment  purposes, 
with  the  initial  weights  being  those  in  use  as 
of  December  8, 1995.  For  example,  if  U.S. 
Customs  determines  that  the  average  weight 
of  a  3-layer,  6X6  box  of  tomatoes  is  30 
pounds,  the  reference  price  for  that  box  will 
be  equal  to  30/25  times  the  reference  price 
then  in  efiisct.  If,  either  cm  its  own  or  through 
consultations  with  the  Department,  U.S. 
Customs  determines  to  revise  an  average 
weight  figure,  the  Department  will  provide 
15  mys  notice  to  signatory  produces/ 
exporters  (through  the  producer/exporter 
trade  organizations  party  to  this  Ameement) 
prior  to  such  revised  average  weights 
Decoming  efiective  for  purposes  of  this 
Agreement 

In  the  event  that  a  signatory  producer/ 
exporter  intends  to  export  subject 
merchandise  to  the  United  States  in  a  box  for 
which  U.S.  Customs  has  not  assigned  an 
averege  weight,  the  signatory  producer/ 
exporter  shall  notify  dbe  Department  in 
writing  no  later  than  45  days  prior  to  the  date 
of  the  first  export  of  such  boxes  to  the  United 
States.  The  notification  shall  include  a 
complete  description  of  the  size  of  the  box, 
and  the  intended  packing  form  (Le.,  4X4, 
5X5,  loose  pack,  etc).  The  Deftartment  shall 
allow  any  interested  party  to  sulmit  written 
cximments,  not  to  exceed  10  pages,  on  the 
appropriate  average  weight  for  the  box  within 
7  days  after  the  filing  of  the  written 
notification  by  the  signatory  producer/ 
exporter,  and  the  Department  shall  inform 
the  signatory  producer/exporter  of  the 
average  weight  for  the  box  no  later  than  30 
days  liter  filing  of  the  written  notification  by 
the  signatory  producer/exporter. 

Appendix  B.— Fieah  Tomatoea  From  Mexico, 
Suqtencion  AgreeuMBt 

Normal  Value 

The  cost  or  price  information  reported  to 
the  Department  that  will  form  the  basis  of  the 
normal  value  (NV)  calculations  for  purpose^ 
of  the  Agreement  must  be  comprehensive  in 
nature  and  based  on  a  reliable  accounting 
system  {e.g.,  a  system  based  on  well- 
established  standards  and  can  be  tied  either 
to  the  audited  financial  statements  or  to  the 


tax  return  filed  with  the  Mexican 
government). 

Sales  Price 

When  we  base  normal  value  on  sales 
prices,  such  prices  will  be  the  prices  at 
which  the  foreign  like  product  is  first  sold  for 
consumption  in  the  comparison  maricet,  in 
the  usual  commercial  quantities  and  in  the 
ordinary  course  of  trade.  Also,  to  the  extent 
practicable,  the  comparison  shall  be  made  at 
the  same  level  of  trade  as  the  export  price  or 
constructed  export  price. 

Constructed  Value 

When  normal  value  is  based  on 
constructed  value,  we  will  compute  growing 
season  specific  constructed  values  (CVs) 
based  on  the  sum  of  each  respondent's 
growing  costs  for  each  type  of  tomato,  plus 
amounts  for  selling,  genraal  and 
administrative  expenses,  U.S.  packing  costs 
and  profit  We  will  collect  this  cost  data  for 
an  entire  growing  season  in  ordn  to 
accurately  determine  the  per  unit  CV  of  that 
growing  season. 

Export  Price  and  Constructed  Export  Price 

Export  price  (EP)  and  constructed  export 
price  (CEP)  refer  to  the  two  types  of 
calculated  prices  for  merchandise  imported 
into  the  United  States.  Both  EP  and  GBP  are 
based  on  the  price  at  which  the  subject 
merchandise  is  first  sold  to  a  person  not 
affiliated  with  the  foreign  producer  or 
exporter. 

Fair  Comparisons 

To  ensure  that  a  fair  comparison  with  NV 
is  made,  the  Department  will  make 
adjustments  to  the  price  to  the  first 
imaffiliated  customer  in  calculating  the 
export  price  or  constructed  export  price.  For 
both  EP  and  CEP  the  Department  will  add 
packing  costs,  if  not  already  included  in  the 
price,  rebated  import  duties,  and,  if 
applicable,  certain  countervailing  duties.  For 
both  EP  and  CEP,  the  Department  will  deduct 
transportation  costs,  and  export  taxes  or 
duties.  In  calculating  CEP,  the  Department 
will  make  additional  deductions  for 
commissions,  direct  selling  expenses 
incurred  in  selling  the  merchandise  under 
investigation  in  the  United  States,  the  cost  of 
any  further  manufacture  or  assembly 


perf(xmed  in  the  United  States,  and  a  portion 
of  profit,  in  addition,  the  Department  will 
deduct  indirect  selling  expenses  that  relate  to 
conunercial  activity  in  the  United  States. 

Normal  Value 

Calculation  of  CV 

Direct  Materials 
■•■Direct  Labor 
••■Factory  overhead 


=Co8t  of  Manufacturing 
••■Home  Market  SG  ft  A  * 

=Co8t  of  Production 
■►Profit  * 

=Constructed  Value  (CV) 

*  SG  ft  A  and  profit  are  based  on  home 
market  sales  of  a  foreign  like  product  made 
in  the  ordinary  course  of  trade. 

Calculation  of  Comftarison  Price: 

The  calculation  of  normal  value  will  vary 
depending  on  whether  the  comparison  is 
price-to-EP  or  price-to-dP. 

Export  Price  (EP)  and  Constructed  Export 
Price  (CEP) 

Calculation  of  EP 

Gross  Unit  Price 

-  Movement  Expenses 

-Discounts  and  Rebates 


^Export  Price  (EP) 
Calculation  of  CEP 

Gross  Unit  Price 

-  Movement  Expenses 

-  Discounts  and  Rebates 

-  Direct  Selling  Expenses 

-Indirect  Selling  Expenses  that  relate  to 
conunercial  activity  in  the  U.S. 

-The  cost  of  any  further  manufacture  or 
assembly  incurred  in  the  U.S. 

-CEP  Profit 

=Constructed  Export  Price  (CEP) 

(FR  Doc.  9&-28092  Filed  10-31-96;  8:45  am] 
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REMMOERS 

The  items  in  th«  list  were 
acfitoriaty  c(xnp«ted  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list. has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  TODAY 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 
State  operating  permits 
programs- 
New  Hampshire: 

published  10-2-96 
Vermont;  published  10-2- 
96 
Superlund  program: 
National  oil  and  hazardous 
substarKes  contmgency 
plan- 

Natwnal  prioriHes  list 
update;  publishad  11-1- 
96 
FEDERAL  RESERVE 
SYSTEM 

Conflict  ol  Inierests;  published 
10-16-96 

GENERAL  SERVICES 
AOftHMSTRATION 

Conflict  of  interests:  published 
11-1-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adinlntalietioti 
Protection  ot  human  subjects: 
Emergerxry  research 
activities  m  cases  ol  Me- 
threatening  medical 
conditions:  informed 
consent  requirements, 
exceptions:  published  10- 
2-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Protection  of  human  subjects: 
Emergerxry  research; 
ntormed  consent 
requrements;  waiver, 
pubfehed  10-2-96 

HOUSINQ  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  facilities: 

Emergency  shelter  grants 
program;  Federal 
regulatory  reform; 
pubished  10-2-96 

NATIONAL  CREDfT  UNION 
AOMmiSTRATION 

NatnruU  Flood  Insurance 
Relorm  Act  ol  1994; 
implementation: 
Loans  rt  speciaJ  flood 

hazard  areas:  published 

8-29-96 


PENSION  BENEFTT 
QUARANTY  CORPORATION 

Single-employer  plans: 
Allocation  of  assets- 
Interest  rates  lor  valuing 
benefits:  published  10- 
15-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 
Program  Fraud  Civri 
Remedies  Act 
implementatior>- 
Federal  civil  penalties 
inflation  ad|ustment; 
published  11-1-96 
Organization,  furKtions,  and 
auttKxity  delegation: 
Miscellaneous  amerxlments: 
pubfehed  11-1-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrtcuitural  MartcaUng 
Sarvlce 

Kiwtfruit  grown  in  CaMfomia; 

comments  due  by  11-4-96; 

published  10-3-96 
Onions  grown  lr>- 

Idaho  and  Oregon; 
comments  due  by  11-7- 
96;  published  10-8-96 
Raisins  produced  from  grapes 

grown  in  California: 

comments  due  by  11-7-96; 

published  10-8-96 

AGRICULTURE 
DEPARTMENT 

Commodny  CrsdN 
Corporatton 

Agricultural  conservation 

programs: 

Conservation  reserve 
program:  long-term  policy: 
comments  due  by  11-7- 
96;  pubfehed  9-23-96 

AGRICULTURE 
DEPARTMENT 

Fann  Senrtoa  Ajancy 

Agricultural  conservation 

programs: 

Conservation  reserve 
program;  long-term  policy; 
comments  due  by  11-7- 
96;  pubfehed  9-23-96 

AGRICULTURE 
DEPARTMENT 

Highly  erodible  land  and 
wellafKl  conservation; 
comments  due  by  11-5-96; 
published  9^96 

COMMERCE  DEPARTMENT 
Nanonai  uoeanic  arvi 
AtwoapfwTlc  Adminlaliatlon 
Erxlangered  arKl  threatened 
species: 


West  Coast  steelhead  in 
Washington,  Oregon, 
Meho,  and  Califomia; 
•volutionahly  significant 
units  (ESUs)  identHcation: 
comments  due  t>y  11-7- 
96;  published  8-9-96 
Fishery  conservation  and 
management: 

Cartibean.  Gulf,  and  South 
Atlantic  feheries- 
Red  hind  spawning 
aggregations;  comments 
due  by  11-8-96; 
pubfehed  10-24-96 
Marine  mammals: 
Endangered  fish  or  wiMile 
North  Atlantic  right  whale 
protection;  comments 
due  by  11-6-96; 
pubfehed  8-7-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Certification  requirements  for 
contractors  arwl  offerors 
not  apeciflcafly  imposed 
by  statute:  ranKival; 
comments  due  by  11-6- 
96;  pubfehed  94-96 

Procurement  integrity; 
comments  due  by  11-6- 
96;  pubfehed  9-6-96 
Federal  Acquisition  Regulation 

(FAR): 

Procurement  integrity; 
comments  due  t>y  11-5- 
96;  pubfehed  9-6-96 

Special  simpitod 
procedurfe  application  to 
commercial  mmfa; 
comments  due  t>y  11-6- 
96;  pubfehed  9-6-96 
Privacy  Ad;  implementation: 

Delerae  Speciai  Weapons 
AgerKy:  comments  due 
by  11-8-96;  pubfehed  9-9- 
96 
Restoration  Advisory  Boards; 

cttaracteristics.  composition, 

turxling,  and  estabfehment; 

comments  due  by  1 1-4-96; 

pubfehed  64-96 

EDUCATION  DEPARTMBIT 

PostsecorxJary  education: 
Federal  family  education 
loan  program;  comments 
due  by  11-546;  published 
94-96 
Federal  family  education 
loan  program- 
Federal  reserve  funds  and 
assets  safety 
assurarwe;  comments 
due  by  11-4-96; 
pubfehed  9-19-96 
Student  assistance  general 
provsions^ 
Federal  Perkins  loan. 
Federal  wortt-study. 
Federal  supplemental 
educational  opportunity 


grant,  etc..  programs: 
Federal  regulatory 
review;  oomments  due 
by  1 1-4-96:  published 
9-23-96 
Higher  Education  Act  of 
1965  tide  IV  programs; 
oomplanoe  audits  and 
financial  responsibility 
standards:  comments 
due  by  11-4-96; 
published  9-20-96 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
RanawaMe  Energy  Office 
Energy  conservation: 
New  Federal  commercial 
and  muitMamity  high  rise 
residential  buldings; 
energy  code;  comments 
due  by  11-4-96;  pubfehed 
8-646 
Private  and  local 
government  fleets: 
altemative  fueled  vehicle 
acquisition  requirements; 
oomments  due  by  11-6- 
96:  pubfehed  8-7-96 

B4VIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 

performance  for  new 

statiortary  sources: 

Volatle  organic  compound 
(VOC)  emissions- 
Architectural  coatings: 
oomments  due  t>y  11-4- 
96:  pubfehed  104-96 
Air  quality  implementation 

plans;  approval  aixl 

promutgation;  various 

States: 

CaMomia;  comments  due  t>y 
11-6-96;  pubfehed  10-7- 
96 

Colorado:  corrtments  due  t>y 
11-4-96:  published  10-3- 
96 

North  Dakota;  comments 
due  by  11-7-96;  published 
104-96 

Ofiio:  comments  due  by  11- 
8-96;  pubfehed  10-9-96 

Pennsylvania;  comments 
due  by  11-4-96;  published 
104-96 

Texas;  comments  due  by 
11-446:  published  103- 
96 
Hazardous  waste: 

State  underground  storage 
tank  program  approvals- 
Alabama;  comments  due 
by  11-4-96;  pubfehed 
104-96 

FEDERAL 
COMMUMCATIONS 
COMMttSION 
Radio  statnns;  table  of 
assigrMnents: 

Oklahoma  et  al.;  comments 
due  by  11-4-96;  published 
»-26-96 
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FB>ERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fkxxf  insurance  program: 
Standard  flood  insurartce 
policy;  oomments  due  t)y 
11-7-96;  published  9-23- 
96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisitran  Regulatkm 
(FAR): 

Procurement  integrity; 
comments  due  t>y  11-5- 
96;  published  9-6-96 
Special  simplified 
procedures  applicaMon  to 
commercial  Kerns; 
comments  due  by  11-5- 
96;  published  94-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
lieeWh  Care  HnancIng 
Admlniatration 
MedKare  and  Medkakl: 
Health  maintenance 
organizations,  competitive 
medkal  piarts.  artd  heaKh 
care  prepayment  plans- 
PrepaM  lieaMi  care 
organizations:  physician 
iraentive  plan 
requirements;  oorrectnn; 
oomments  due  by  11-4- 
96;  pubfehed  9-3-96 
Medkara: 
Hospice  wage  index; 
oomments  due  by  11-4- 
96;  pubfehed  &4-96 
HOUSMG  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Real  Estate  Setttemerrt 
Procedures  Act: 
Escrow  accounting 
procedures:  comments 
due  by  11-4-96;  published 
9-3-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 


Multiple  use;  mining;  arKl 
mining  claims  under 
general  mining  laws; 
comments  due  by  11-4- 
96;  pubfehed  10446 

INTERIOR  DEPARTMBIT 
Surface  Mining  Reclamalicn 
and  Enforcement  Offlue 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submisskms: 

Olw>:  comments  due  t)y  11- 
4-96;  published  1018-96 
JUSTICE  DEPARTMENT 


Naturalization  Service 
Immigration: 
ABens- 
Employer  sarKtkxis; 
warning  notkses;  blank 
emptoyment  eligibility 
verification  fuiiiis 
(Forms  14),  electronic 
generation:  comments 
due  by  11-646; 
published  107-96 
Fees  for  motions  to  reopen 
or  reoonskler  when  fHed 
concurrently  with  any 
appicafion  for  relief  under 
immigration  laws  for  wtftich 
fee  is  ctwrgeable: 
oomments  due  by  11-4- 
96;  pubfehed  9-3-96 
UBRARY  OF  CONGRESS 
CopyrigM  Ofltee,  Library  of 
Congress 

Copyright  aiMration  royalty 
panel  rules  and  ragulatkxis: 
Digital  pfionorecord  delivery 
rate  adjustment 
proceeding:  comments 
due  by  11-8-96;  published 
7-17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulatnns: 


FAR  supplement  rewrite; 
comments  due  by  11-6- 
96;  pubfehed  10-746 
Federal  Aoquisitkxi  Regulation 

(FAR): 

Procurement  integrity; 
oomments  due  by  11-5- 
96;  published  9-6-96 

Special  simplified 
procedures  application  to 
commercial  items; 
comments  due  by  11-6- 
96:  published  9-6-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Empk>yment 
Temporary  and  term 
emptoyment;  comments 
due  by  11-8-96;  published 

TRANSPORTATION 
DEPARTMENT 


AomNHSuauon 

AinMorttwiess  drectives: 
de  Havitand;  oomments  due 
by  11-8-96;  published  9- 
3046 

Beech;  oomments  due  by 
11-4-96;  pubfehed  9-30- 
96 

BeN;  comments  due  t>y  11- 
4-96:  published  9-5-96 

Fairchid;  oomments  due  by 
11-7-96;  published  9-12- 
96 

Fokker  oomments  due  by 
11-8-96;  published  9-30 
96 

McDonnell  Douglas; 
comments  due  by  1 1-6- 
96;  published  9-3046 

Pratt  &  Whitney:  comments 
due  by  11-4-96;  published 
104-96 
Ainworthiness  standards: 

Aircraft  turtiine  engines;  rain 
and  hail  ingestion 


standards;  comments  due 
by  11-7-96;  pubfehed  8-9- 
96 

Transport  category 
airplanes-  ' 

Braked  roN  conditions; 
comments  due  by  11-4- 
96:  pubfehed  8446 

Class  D  airspace:  comments 
due  by  11-546;  pubfehed 
10-2-96 

TRANSPOirrATION 
DEPARTMBIT 


Motor  carrier  safety  standards: 

Hazardous  materials 
transportatton- 

Uniform  forms  and 
procedures  for 
registratkxi: 
recommendatiofis; 
report  avaHabiity; 
comments  due  by  11-6- 
96:  published  7-9-96 

TREASURY  DEPARTMENT 


Income  taxes: 

Section  355  dtetributkxis  by 
U.S.  corporations  to 
foreign  persons; 
treatment;  cross-referenoe; 
comments  due  by  11-7- 
96;  published  8-14-96 

UNITED  STATES 
INFORMATION  AGENCY 

Excfiange  visitor  program: 

Two-year  home  country 
physical  presence 
requirement;  waiver 
requests  by  interested 
U.S.  Government 
agencies;  comments  due 
by  11-4-96;  published  9-5- 
96 


IV 
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And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  tiie  User  of  die  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  FederaJ  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
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postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 
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The  United  States  Government  Manual 
i  996/1 997 

As  the  official  handbook  of  the  Federal  Goveminent,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications ai)d  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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BriefingB  on  How  To  Dm  the  Federal  Regiatar 

For  infoniiatioD  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(SeUcted  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  wiU  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrendy. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
QMnmittee  of  the  Federal  Register. 

To  access  CFR  volumes  via  the  World  Wide  Web,  and  to 
And  out  which  volumes  are  available  online  at  a  given 
time  users  may  go  to: 

•k  httpy/www.access.gpo.gov/nara/cfr 

New  titles  and/or  vcriumes  will  be  added  to  this  online 
service  as  they  become  available.  The  initial  titles 
introduced  include: 

•  rrtle  20  (Parts  400-499>— Employees' Benefits 
(Social  Security  Administration) 

it  Title  21  ((^plete)— Food  and  Drugs  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration,  Office  of 
National  Drug  Control  Policy) 

*  Title  40  (Almost  complete)— Protection  of  Environment 
(Environmental  Protection  Agency) 

For  additional  information  on  GPO  Aeeeu  products, 
services  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via: 

•k  Phone:  toll-free:  1-888-293-6498 
it  Email:  gpoaccessOgpo.gov 
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PnOPOSED  RULES 
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LAR  Labs,  Inc.,  56707 
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1,3-Butadiene;  occupational  exposure,  56746-56856 
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Refugee  admissions  numbers  and  authorizations  of  in- 
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See  Health  Resources  and  Services  Administration 
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Administration 
RUU8 
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NOTICES 

Environmental  statements;  availability,  etc.; 
Pima-Maricopa  Irrigation  Project;  AZ,  56704-56705 
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Virginia.  56731 
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ESLO  Capital  Corp.,  56731 
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meeting  minimum  standards,  list,  56702-56703 
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Tranaportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
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DEPARTMENT  OF  TRANSPORTATION      The  Rule 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2  and  13 
BIN  315anAF57 

Adjustment  of  Civil  Monetary  Penalties 
for  Inflation;  Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule;  Correction. 


SUMMARY:  This  document  corrects  a 
final  rule  appearing  in  the  Federal 
Register  on  October  11, 1996  (61  FR 
53554),  that  adjusts  the  maximum  Civil 
Monetary  Penalties  imder  statutes 
within  the  jurisdiction  of  the  NRC.  This 
action  is  necessary  to  correct  an 
erroneous  Regulation  Identifier  Nimiber 
(RIN). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Ihibllcations  Services, 
Office  of  Administration,  telephone 
(301)  415-7163. 

SUPPLEMENTARY  INFORMATION:  On  page 
53554,  in  the  first  column,  in  the 
heading,  the  fourth  line  fiY)m  the  top, 
the  RIN  number  is  corrected  to  read, 
"RIN  3150-AF57". 

Dated  at  Rockville,  Maryland,  this  ^9th  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Commission. 
MidiMlT.  Laser. 

Chief.  Rules  Review  Section,  Rules  Review 
and  Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications  Services, 
Office  of  Administration. 

IFR  Doc.  96-28226  Filed  11-1-96;  8:45  am] 
MLUNO  COM  7SM-01-P 


Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-2] 

Establishment  of  Class  E  Airspace; 
Murrieta/Temecula,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Murrieta/Temecula, 
CA.  llie  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SlAP) 
to  Runway  (RWY)  18  to  French  Valley 
Airport  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  French  Valley  Airport,  Murrieta/ 
Temecula,  CA. 

EFFECTIVE  DATE:  0901  UTC  January  30, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
AdministraticHi,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  17, 1996,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  a  Class  E 
airspace  area  at  Murrieta/Temecula,  CA, 
(61  FR  48871).  This  action  will  provide 
adequate  controlled  airspace  to 
accommodate  a  GPS  SIAP  to  RWY  18  at 
French  Valley  Airport,  Murrieta/ 
Temecula,  CA. 

Interested  parties  were  invited  to 
participate  in  this-rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 


This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  E  airspace 
area  at  Murrieta/Temecula,  CA.  The 
development  of  a  GPS  SIAP  to  RWY  18 
has  made  this  action  necessary.  The 
effect  of  this  action  will  provide 
adequate  airspace  for  aircraft  executing 
the  GPS  RWY  18  SIAP  at  French  Valley 
Airport,  Murrieta/Temecula,  CA. 

Tlie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air) 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Autliority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.0. 10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
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AWP  CA  ES  MuirMa^'aaMCula.  CA  (N«w) 

French  Valley  Airport,  CA 

(Lat.  33»34'34"N.  long.  lirt)7'41"W) 

•         •         •         •         • 

That  airspeca  extending  upiward  from  700 
feet  above  the  surfece  within  a  6.4-niile 
radius  of  the  French  Valley  Airport, 
excluding  the  Camp  Pendleton.  CA.  700-foot 
Class  E  airspace  area  and  excluding  the 
Riverside.  CA,  700-foot  Class  E  airspace  area. 

Issued  in  Los  Angeles,  California,  on 
October  17.  1996. 
G«aff«a  D.  WUIUbs. 

Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Ooc.  96-28283  Filed  11-1-96:  8:45  am) 
MUJM  coot  4tie-1S-M 


14CFRPart71 

[Alrapaoe  Docket  No.  QfrnAEA-OT] 

EstabllstMnent  of  Ctass  E  Airepac*; 
Onindy.VA 

AOENCY:  Federal  Aviation 
Administration  (FAA)  DCfT. 
ACTXM:  Final  rule. 

SUMMARY:  This  action  esUblislies  Class 
E  airspace  at  Grundy,  VA.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Grundy 
Mimicipal  Airport,  Grundy.  VA  has 
made  this  action  necessary.  The 
Intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Grundy  Municipal  Airport. 
EFFECTIVE  DAT€:  0901  UTC.  January  30, 
1997. 

FOR  FURTHER  INFORMATKM  COMTACT:  Mr. 
Frances  T.  Jordan.  Airspace  Specialist, 
Operations  Branch,  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430,  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  15.  1996,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  a  Class  E 
airspace  area  at  Grundy  Municipal 
Airport,  Grundy,  VA  (61  FR  42397).  The 
development  of  a  GPS  RWY  22  SIAP  at 
Grvmdy  Miuiicipal  Airport  has  made 
this  action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conunents  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 


designations  are  publishod  in  paragraph 
6005  of  FAA  Order  7400.9D.  dated 
September  4, 1996,  and  efiiective 
September  16, 1996,  which  is 
incorporated  by  referenoe  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  a  Class  E  airspace 
area  at  Grundy,  VA.  The  development  of 
a  GPS  RWY  22  SLAP  at  Grundy 
Municipal  Airport  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
RWY  22  SIAP  at  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regiilation — (1) 
is  not  a  "significant  regtilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034,  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal. 

Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120:  EO  108S4.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389: 14  CFR  11.69. 

}71.1    [Amended] 

2.  The  incorporation  by  reference  m 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996  and  effective 
September  16, 1996.  is  amended  as 
follows: 


Porqgrap/i  6005  Class  E  airspace  areas 
extenditg  upward  from  700  feet  or  more 
a6ow  the  surface  of  the  earth. 


A£A  VA  E5  Grundy,  VA  [Nmv] 

Grundy  Municipal  Airport.  VA 

(Ut.  3ri3'56"N..  Long.  82n)7'30"W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6-oiile  radius 

of  Grundy  Municipal  Airport 

Issued  in  Jamaica,  New  York;  on  October 
21, 1996. 

John  S.  Walkar. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  96-28286  Filed  11-1-06;  8:45  am) 
■auNQ  cooc  4aio-i»-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3500 
[Doctiat  Na  FR-3638-F-Oq 

RiN2saa-Aa26 

Amandmants  to  Ragulatlon  X,  the  Real 
Estata  Satttamant  Procaduraa  Act 
Withdrawal  of  Employar>Employaa  and 
Computar  Loan  Origination  Syatama 
(CLOa)  Examptiona;  Notica  of  Time 
Schedule  for  Eatabllahing  Effacltva 
Data  of  Rule 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  time  schedule  for 
establishing  efiiective  date  of  rule. 

SUMMARY:  The  Department  published  a 
notice  on  October  4, 1996,  delaying 
until  further  notice  the  effective  date  of 
a  final  rule  revising  Regulation  X,  which 
implements  the  Real  Estate  Settlement 
Procedures  Act  of  1974  (RESPA),  in 
light  of  recent  legislation.  The  final  rule 
was  initially  published  on  Jime  7, 1996, 
and  it  was  corrected  and  revised  op 
August  12, 1996.  The  October  4  notice 
announced  that  within  30  days,  the 
Department  would  provide  further 
notice  of  a  time  schedule  for  making 
effective  the  various  provisions  of  the 
June  7, 1996  rule.  Today's  notice 
provides  that  time  schedule. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  Williamson.  Director,  Office  of 
Consiuner  and  Regulatory  Affairs,  Room 
9156,  telephone  (202)  706-6408;  or,  for 
legal  questions,  Kenneth  A-  Maridson, 
Assistant  General  Counsel  for  GSE/ 
RESPA.  Grant  E.  Mitchell,  Senior 
Attorney  for  RESPA,  or  Richard  S. 
Bennett,  Attorney.  Office  of  General 
Counsel.  Room  9262.  telephone  (202) 
706-1550.  (The  telephone  numbers  are 
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not  toll-free.)  For  hearing-  and  speech- 
impaired  persons,  these  numbers  may 
be  accessed  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-6339.  The  address 
for  the  above-listed  persons  is: 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW, 
Washington,  IX  20410. 

SUPPLEMENTARY  INFORMATION:  In  the 
final  rule  published  on  Jime  7. 1996  (61 
FR  29238)  entitled  "Amendments  to 
Regulation  X.  the  Real  Estate  Settlement 
Procedures  Act:  Withdrawal  of 
Employer-Employee  and  Computer 
Loan  Origination  Systems  (CLOs) 
Exemptions,"  the  Department 
established  an  effective  date  of  120  days 
from  publication:  October  7, 1996. 
Subsequently,  on  August  12, 1996  (61 
FR  41944),  the  Department  revised  a 
document  associated  with  that  rule — 
Appendix  D,  the  Controlled  Business 
Arrangement  (CBA)  Disclosure 
Statement  Format — in  order  to  clarify 
the  directions  for  completing  the  format. 
Section  2103  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996.  which  was  signed  by  the 
President  on  September  30, 1996,  as 
Title  n  of  the  Omnibus  Consolidated 
Appropriations  Act,  1997  (Pub.  L.  104- 
208;  approved  September  30. 1996)  (the 
Act),  delays  the  effective  date  of  the 
amendment  to  Regulation  X  contained 
in  the  June  7, 1996  final  rule  concerning 
pajrments  to  employees  by  their 
employers.  For  instance,  one  provision 
of  the  June  7. 1996  rule  would  have 
eliminated  24  CFR  3500.14(g)(l){vii)  of 
Regulation  X.  which  permits  "(ajn 
employer's  payment  to  its  own 
employees  for  any  referral  activities." 
Section  2103  of  the  Act  delays  the 
effectiveness  of  this  provision  of  the 
June  7  rule.  The  Act  also  provides  that 
the  effective  date  of  the  following 
provisions  is  delayed:  (1)  The 
exemption  for  employer  payments  to 
managerial  employees 
(§  3500.14(g)(l)(viii)  of  the  June  7  rule); 
(2)  The  exemption  for  employer 
payments  to  employees  who  do  not 
perform  settlement  services  in  any 
transaction  {§3500.14(g)(l)(ix)  of  the 
June  7  rule);  and  (3)  The  provision 
clarifying  that  "(a)  payment  by  an 
employer  to  its  own  bona  fide  employee 
for  generating  business  for  that 
employer"  is  permissible 
(§  3500.14(g)(l)(vii)  of  the  June  7  rule). 
The  Act  also  forbids  the  Department 
fix>m  providing  public  notice  of  the 
effective  dete  of  these  provisions  more 
than  180  days  or  less  than  90  days 
before  their  effiective  date. 

Although  not  required  by  the 
legislation,  the  Department  decided  to 


delay  temporarily  the  effective  date  of 
the  entire  Jime  7  rule,  as  corrected  and 
revised  on  August  12.  and  to  continue 
the  prior  provisions  relating  to 
employer-employee  payments  (as  in 
effect  on  May  1, 1996).  as  required  by 
the  Act.  The  Department  published  a 
notice  in  the  Federal  Register  informing 
the  public  of  this  delay  on  October  4. 
1996  (61  FR  51782).  The  October  4 
notice  announced  that  the  Department 
would  analyze  the  legislation  and, 
within  30  days,  publish  a  second  notice 
providing  the  public  information  on  a 
time  schedule  for  making  effective  the 
various  provisions  of  the  June  7  rule,  as 
revised  August  12.  Today's  notice 
provides  the  Department's  time 
schedule  for  those  actions. 

Time  ScJiedule 

The  Department  will  shortly  publish 
a  revised  final  rule  that  will  make 
effective  those  provisions  of  the  June  7 
final  rule  that  the  Department  has 
determined  are  unaffected  by  the  delay 
provisions  in  section  2103  of  the  Act. 
The  Department  intends  to  publish  this 
rule  within  15  days  of  date  of 
publication  of  this  notice  and  to 
establish  an  effective  date  of  60  days 
after  the  date  of  publication. 

For  the  reasons  explained  in  the 
preamble  to  the  June  7  rule,  the 
upcoming  final  rule  will  withdraw  the 
Computer  Loan  Origination  (CLO) 
exemption  (24  CFR  §  3500.14(g)(l)(viii)) 
and  CLO  disclosure  format  (Appendix  F 
to  part  3500).  It  will  implement  the 
controlled  business  format,  as  published 
on  August  12. 1996  (61  FR  41944),  with 
a  technical  revision  discussed  below. 

The  upcoming  final  rule  will  also 
make  other  technical  revisions  and 
clarifications  to  Regulation  X.  including 
some  designed  to  conform  the 
regulatory  language  to  the  language  of 
the  new  legislation.  For  example,  the 
Department  intends,  in  the  upcoming 
final  rule,  to  replace  references  to 
"controlled  business  arrangements" 
with  references  to  "affiliatal  business 
arrangements"  or  "AfBAs,"  reflecting 
the  change  i;i  terminology  effected  by 
section  2103(c)  of  the  Act.  The 
Department  intends  to  make  this  change 
throughout  the  Regulation  X  (part  3500) 
and  its  appendices,  including  Appendix 
D,  which  will  be  renamed  the 
"Affiliated  Business  Arrangement 
Disclosiue  Statement  Format." 

In  the  upcoming  final  rule,  the 
Department  intends  to  acknowledge 
section  2103(d)  of  the  Act,  which 
amends  section  8(c)(4)(A)  of  RESPA  to 
provide  special  affiliated  business 
arrangement  disclosiu«  procedures  for 
telemarketing  and  electronic  media 
referrals,  by  adding  a  cross-refisrence  to 


this  amended  statutory  provision.  The 
Department  intends  to  undertake  future 
rulemaking  to  provide  guidance  on  this 
provision  of  the  new  Act.  The 
Department  also  intends  to  revise  the 
regulations  in  the  future  to  reflect  the 
amendments  in  section  2103(a)  of  the 
Act  simplifying  the  disclosure  to 
applicants  relating  to  assignment,  sale, 
or  transfer  of  mortgage  servicing. 
Because  of  the  legislation,  the 
upcoming  final  rule  will  not  address  the 
employer-employee  issues  addressed  in 
the  June  7  final  rule.  Consistent  witii  the 
Act,  the  Department  is  prohibited  from 
annoimcing  at  this  time  the  effective 
date  for  the  employer-employee 
provisions  of  the  June  7  rule.  It  is  the 
Department's  intent,  however,  to  move 
forward  expeditiously  to  make  rules  on 
this  subject  effective  on  or  after  the 
legally  permissible  date  of  July  31.  1997, 
as  feasible  in  accordance  with  law.  The 
Dei>artment's  plans  include  issuing  a 
proposed  rule  in  the  upcoming  months 
to  create  an  exemption  to  section  8's 
prohibition  against  referral  fees  for 
employer  payments  to  bona  fide 
employees  for  referrals  of  settlement 
service  business  to  a  settlement  service 
provider  in  the  same  industry  that  has 
an  affiliate  relationship  with  the 
employer  or  in  which  the  employer  has 
a  direct  or  beneficial  ownership  interest 
of  more  than  1  percent. 

Further  Guidance 

The  October  4  notice  advised  affected 
persons  to  comply  with  the  guidance 
contained  in  the  three  Statements  of 
Pohcy  published  simultaneously  with 
the  June  7, 1996  rule  (61  FR  29255- 
29266),  except  to  the  extent  that  the 
gmdance  in  them  interprets  rule 
provisions  that  are  delayed  from 
becoming  effective.  That  advice  remains 
in  effect. 

In  addition,  as  indicated  in  the 
October  4  notice,  to  ease  any 
compliance  burden  on  the  industry,  the 
Department's  position  is  that,  until 
further  notice,  persons  are  free  to  use 
the  revised  disclosure  statement  format 
published  on  August  12, 1996,  if  they  so 
choose,  or  they  may  continue  to  use  the 
format  which  was  in  effect  on  May  1 , 
1996.  As  indicated  above,  however,  the 
Department's  plan  is  that  the  upcoming 
final  rule  will  make  effective  the  revised 
disclosure  statement  format  published 
on  August  12, 1996. 

Dated:  October  30, 1996. 
Stephanie  A.  Smith, 

Genera]  Deputy  Assistant  Secretary  fa- 
Housing-Federal  Housing  Commissioner. 
[FR  Doc  96-28331  Filed  11-1-96;  8:45  am) 
BRJJNG  cooc  4>1»47-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
MN  2M0-AH51 

Evidence  of  Dependants  and  Age 

AOCNCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  concerning  the 
evidence  required  to  establish  marriage, 
dissolution  of  marriage,  birth  of  a  child, 
and  death  of  a  family  member.  This 
amendment  implements  a  provision  of 
the  "Veterans"  Benefits  Improvements 
Act  of  1994,"  which  authorizes  the 
Secretary  to  accept  the  written 
statement  of  a  claimant  as  proof  of  the 
existence  of  these  relationships.  This 
amendment  is  intended  to  facilitate 
proof  of  the  existence  of  these 
relationships. 

EFFECTIVE  DATE:  November  4.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  )ohn 

Bisset,  Jr..  Consultant,  Regulations  Staff. 
Compensation  and  Pension  Service. 
Veterans  BeneHts  Administration,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420,  telephone  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  Section 
301  of  the  "Veterans'  Benefits 
Improvements  Act  of  1994,"  Pub.  L. 
103-446,  authorizes  the  Secretary  to 
accept  the  written  statement  of  a 
claimant  as  proof  of  the  existence  of  the 
following  relationships  between  the 
claimant  and  another  person:  marriage, 
dissolution  of  marriage,  birth  of  a  child, 
and  the  death  of  any  family  member. 
The  statute  further  authorizes  the 
Secretary  to  require  documentation  in 
support  of  the  claimant's  statement  if: 
(1)  The  claimant  does  not  reside  within 
a  State:  (2)  the  claimant's  statement  on 
its  face  raises  a  question  of  its  validity: 
(3)  there  is  conflicting  information  of 
record:  or  (4)  there  is  a  reasonable 
indication,  in  the  claimant's  statement 
or  otherwise,  of  fraud  or 
misrepresentation.  In  the  Federal 
Register  of  May  17,  1996  (61  FR  24910- 
11),  VA  published  a  proposal  to  amend 
38  CFR  3.204  and  3.213  to  allow  the 
Secretary  to  exercise  this  discretionary 
authority.  Interested  persons  were 
invited  to  submit  written  comments  on 
or  before  July  16,  1996.  No  comments 
were  received.  The  information' 
presented  in  the  proposed  rule 
document  still  provides  a  basis  for  this 
final  rule.  Therefore,  based  on  the 
rationale  set  forth  in  the  proposed  rule 
document,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule  without  change. 


The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601-612.  This  final  rule  will  not 
directly  affect  small  entities.  Only  VA 
beneficiaries  will  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

This  regulatory  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
dated  September  30, 1993. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104, 
64.105,  64.109.  and  64.110. 

List  of  Sobiects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved;  October  22, 1996. 
JeMe  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compeneatlon 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a),  unless 
otherwise  noted. 

2.  In  §  3.204,  the  section  heading  is 
revised;  paragraphs  (a)  and  (b)  are 
redesignated  as  paragraphs  (b)  and  (c), 
respectively;  and  a  new  paragraph  (a)  is 
added  to  read  as  follows: 

13,204    EvMenoe  Of  depemtonta  and  ege. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  VA  will  accept,  for 
the  purpose  of  determining  entitlement 
to  benefits  under  laws  administered  by 
VA,  the  written  statement  of  a  claimant 
as  proof  of  marriage,  dissolution  of  a 
marriage,  birth  of  a  child,  or  death  of  a 
dependent,  provided  that  the  statement 
contains:  the  date  (month  and  year)  and 
place  of  the  event:  the  full  name  and 
relationship  of  the  other  person  to  the 
claimant:  and,  where  the  claimant's 
dependent  child  does  not  reside  with 
the  claimant,  the  name  and  address  of 
the  person  who  has  custody  of  the  child. 
In  addition,  a  claimant  must  provide  the 
social  security  number  of  any 
dependent  on  whose  behalf  he  or  she  is 
seeking  benefits  (see  §  3.216). 


(2)  VA  shall  require  the  types  of 
evidence  indicated  in  §§  3.205  through 
3.211  where:  the  claimant  does  not 
reside  within  a  state;  the  claimant's 
statement  on  its  face  raises  a  question  of 
its  validity;  the  claimant's  statement 
conflicts  with  other  evidence  of  record; 
or,  there  is  a  reasonable  indication,  in 
the  claimant's  statement  or  otherwise,  of 
fraud  or  misrepresentation  of  the 
relationship  in  question. 
(Authority:  38  U.S.C  5124) 


13204    [Ar 

3.  In  §  3.204,  newly  redesignated 
paragraph  (b)  is  amended  by  removing 
the  first  sentence  and  adding  in  its  place 
"The  classes  of  evidence  to  be  furnished 
for  the  purpose  of  establishing  marriage, 
dissolution  of  marriage,  age, 
relationship,  or  death,  if  required  under 
the  provisions  of  paragraph  (a)(2),  are 
indicated  in  §§  3.205  through  3.211  in 
the  order  of  preference.". 

13213    [Amended] 

4.  In  §  3.213,  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  first  sentence  and  adding 
in  its  place  "For  the  purpose  of 
establishing  entitlement  to  a  higher  rate 
of  pension,  compensation,  or 
dependency  and  indemnity 
compensation  based  on  the  existence  of 
a  dependent,  VA  will  require  evidence 
which  satisfies  the  requirements  of 
§3.204.". 

5.  Each  Cross  Reference  following 
§§3.205,  3.206.  3.207,  3.208,  3.209. 
3.210.  3.211.  3.212.  and  3.214.  is 
amended  by  removing  "Evidence  other 
than  evidence  of  service."  wherever  it 
appears  and  adding  in  its  place 
"Evidence  of  dependents  and  age.". 

6.  The  Cross  Reference  following 
§  3.213  is  amended  by  removing 
"Evidence  other  than  evidence  of 
services."  and  adding  in  its  place 
"Evidence  of  dependents  and  age.". 

[FR  Doc.  96-28039  Filed  11-1-96;  8:45  am] 


38  CFR  Part  3 
nN2900-A126 

Willful  Miaconduct 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  regarding 
"willful  misconduct."  The  purpose  is  to 
remove  unnecessary  Latin  phrases  and 
to  remove  other  unnecessary  or 
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redimdant  material  for  purposes  of 
clarity  and  readability. 

EFFECTIVE  DATE:  This  amendment  is 
efEactive  November  4, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  Freiheit,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration.  810  Vermont  Avenue, 
NW..  Washington,  DC  20420,  telephone 
(202)  273-7252. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
1110  and  1131  authorize  the  Secretary 
of  Veterans  Affairs  to  compensate 
veterans  for  disability  resulting  from 
injury  or  disease  incurred  or  aggravated 
during  active  military  service  provided 
that  the  disabihty  is  not  the  result  of  the 
person's  own  willful  misconduct.  38 
U.S.C.  1521(a)  authorizes  the  Secretary 
to  pay  disability  pension  to  certain 
veterans  who  are  permanently  and 
totally  disabled  horn  nonservice- 
connected  disability  not  the  result  of  the 
veteran's  willful  misconduct.  Although 
the  statute  does  not  define  the  term 
"willful  misconduct."  the  VA  regulation 
at  38  CFR  3.1(n)  defines  it  as  "an  act 
involving  conscious  wrongdoing  or 
known  prohibited  action  (malum  in  se 
or  malum  prohibitum)." 

We  are  deleting  the  Latin  terms 
"malum  in  se  or  malum  prohibitum." 
Although  they  are  standard  legal  terms, 
they  serve  no  purpose  here  because  the 
definition  in  §  3.1(n)  is  clear  without 
them.  Malum  in  se  and  malum 
prohibitum  are  legal  terms  of  art  which 
carry  with  them  bodies  of  case  law 
defining  their  meaning.  Essentially,  they 
differentiate  between  actions  that  are 
inherently  evil  or  immoral  and  those 
that  are  not  inherently  immoral  but 
which  become  so  because  their 
commission  is  expressly  forbidden  by 
positive  law.  These  terms  are  apparently 
included  in  the  regulation  to  make  clear 
that  both  types  of  actions  are  included 
within  the  terms  "wrrongdoing"  and 
"prohibited  action,"  together,  would 
normally  be  understood  to  encompass 
both  types  of  action,  and,  therefore,  use 
of  the  Latin  terms,  the  meaning  of  which 
is  obscure  to  most  persons,  is  not 
necessary. 

A  note  foUoviring  §  3.1{n)(3)  directs 
users  to  §  3.1(y)(2)(iii)  for  a  definition  of 
the  term  "willful  misconduct"  in 
determining  whether  certain  veterans 
meet  the  requirements  to  be  considered 
former  prisonere  of  war.  The  correct 
citation  is  §  3.1(y)(4);  however,  the 
definition  at  §  3.1(y)(4)  merely 
duplicates  the  first  sentence  of  §  3.1(n) 
(v«thout  the  Latin  terms)  and  all  of 
§  3.1(n)(l).  It  is  therefore,  redundant, 
and  we  are  deleting  the  last  two 


sentences  in  §  3.1(y)(4)  as  well  as  the 
note  following  §3.1(n)(3). 

Since  these  amendments  merely 
remove  unnecessary  material  and  are 
not  substantive  in  natvue.  the  Secretary 
finds  under  5  U.S.C.  553fb)  that  prior 
notice  and  comment  are  unnecessary 
and  that  there  is  a  basis  for  dis{>ensing 
with  a  30-day  delay  of  the  effective  date. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612.  Even  so.  the  Secretary 
hereby  certifies  that  these  regulatory 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility. 
These  amendments  are  not  substantive 
and  do  not  affect  any  small  entities. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100, 
64.101,  64.104.  64.105.  64.106.  64.109,  and 
64.110. 

List  of  Subiects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits, 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  September  12. 1996. 
JeneBrowm, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C  SOl(a).  unless 
otherwise  noted. 

§3.1    [Amended] 

2.  In  §  3.1,  paragraph  (n)  introductory 
text  is  amended  by  removing  "(maliun 
in  se  or  maliun  prohibitum)";  and  by 
removing  the  Note  immediately 
following  paragraph  (n)(3). 

3.  In  §  3.1.  paragraph  (y)(4)  is 
amended  by  removing  the  last  two 
sentences. 

IFR  Doc.  96-28190  Filed  11-1-96;  8:45  am] 
BILLMQ  CODE.  SSSO-OI-P 


ENVIRONMENTAL  PROTECTION 
AOENCY 

40CFRPart52 

[CA  57-8-6368a;  FRL-6640^ 

Approval  and  Promulgation  of 
Implementation  Plana;  Callfomia  State 
ImplementBtlon  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  on  a  revision  to  the  California 
State  Implementation  Plan.  The  revision 
concerns  a  rule  from  the  South  Coast 
Air  Quality  Management  District 
(SCAQMD).  This  approval  action  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  this  rule  is  to  regulate 
emissions  of  volatile  organic 
compoimds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rule  controls  VOC 
emissions  from  solvent  degreasing 
operations.  Thus,  EPA  is  finalizing  the 
approval  of  this  revision  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  action  is  effective  on 
January  3, 1997,  unless  adverse  or 
critical  comments  are  received  by 
December  4, 1996.  If  the  effective  date 
is  delayed,  a  timely  notice  vtrill  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  this  rule 
are  available  for  pubfic  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  also  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3).  Air  and 

Toxics  Division,  U.S.  Environmental 

Protection  Agency.  Region  K,  75 

Hawthorne  Street.  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW.. 

Washington,  DC  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  92123-1095 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive. 

Diamond  Bar,  CA  91765-4182 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-S-3),  Air 
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and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawtiiome  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1200. 

tUPPLEMCMTARY  MFOMMTION: 

Applicability 

The  rule  being  approved  into  the 
Cahfomia  SIP  is:  SCAQMD's  Rule  1122, 
Solvent  Degreasers.  This  rule  was 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  May 
13.  1993. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
South  Coast  Air  Basin.  43  FR  8964.  40 
CFR  81.305.  On  May  26. 1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act.  that  the  SCAQMD's  portion  of 
the  California  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15.  1990.  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549. 104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15. 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  South  Coast  Air  Basin  is 
classified  as  extreme: '  therefore,  this 


'  Among  other  thtngs.  the  pre.«inendment 
guidanca  consids  of  those  portions  of  the  propoMsd 
pa«t-19S7  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  S2  FR  45044  (November  24.  1987). 
"iMue*  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviatioru,  Clarirication  to 
Appendix  O  of  November  24.  1947  Fadarall 
Notice"  (Blue  Book)  (notire  of  availability  was 
publiahed  in  the  Federal  tagialar  on  N4ay  2S.  1960): 
and  the  existing  control  technique  guidelines 
(CTGa). 

'The  South  Coast  Air  Basin  retained  its 
designation  of  nonattainment  and  was  classifled  by 
operation  of  law  pursuant  to  sections  107(d)  and 
1Bl(a)  upon  the  oate  of  eructmant  of  the  CAA.  See 
S6  FR  36694  (November  6.  1991). 


area  was  sub|ect  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  May  13, 
1993.  including  the  rule  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  direct-final  action  for 
SCAQMD's  Rule  1122,  Solvent 
Degreasers.  SCAQMD  adopted  Rule 
1122  on  April  5. 1991.  This  submitted 
rule  was  found  to  be  complete  on  July 
19.  1993  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51 .  Appendix  V '  and  is 
being  finalized  for  approval  into  the  SIP. 

Rule  1122  controls  the  emissions  of 
VOCs  from  degreasing  (cleaning) 
o(>erations.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  This  rule  was  originally  adopted 
as  part  of  SCAQMD's  effort  to  achieve 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  and  in 
response  to  EPA's  SIP-Call  and  the 
section  182(a)(2)(A)  CAA  requirement. 
The  following  is  EPA's  evaluation  and 
final  action  for  this  rule. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA      , 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1 .  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to  this 
rule  is  entitled.  Control  of  Volatile 


'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (95  FR  5630)  and.  pursuant  to 
section  110(k)(lXA)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (S6  FR  4Z216). 


Organic  Emissions  from  Solvmt  Metal 
Cleaning:  EPA-450/2-77-022  dated 
November  1977.  Further  interpretations 
of  EPA  policy  are  found  in  the  Blue 
Book,  referreid  to  in  footnote  1.  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensiue  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

SCAQMD's  submitted  Rule  1122, 
Solvent  Degreasers  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  definitions  section  has  been 
expanded  to  include  new  terms. 

•  Requirements  are  separated  for 
various  deg^eas^r  types  and  general 
requirements  are  now  specified. 

•  Standards  for  carbon  adsorption 
systems  have  been  added. 

•  The  freeboard  ratio  for  large 
degreasers  has  been  raised  from  0.75  to 
1.0,  and 

•  Compliance  test  methods  and 
record  keeping  provisions  have  been 
added. 

EPA  has  evaluated  th^  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  SCAQMD's  Rule 
1122,  Solvent  Degreasers,  is  being 
approved  under  section  110(kM3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

filan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  January  3. 1997 
unless,  by  December  4. 1996.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
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received,  the  public  is  advised  that  this 
action  will  be  effective  January  3, 1997. 

Regulatcuy  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  numb^  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements.  I  certify  that  it 
does  not  have  a  significant  imp>act  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

Unfunded  Mandates 

Under  Sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
agCTegate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rule  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 


million  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  bom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorpoi^tion  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  October  17. 1996. 
Felicia  Marcus, 
Regional  Administrator. 

Subpart  F  of  part  52.  chapter  I.  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F^-Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (193)  (i){A)(3)  to 
read  as  follows: 

§52.220    Identtfleation  of  Plan. 

*         »         •         *         * 

(c)*  •  * 
(193)*  •  * 
(i)*   •  * 
(AJ*  •  • 


(3)  Rule  1122.  adopted  on  April  5. 
1991. 


*        • 


•        •        • 

[FR  Doc.  gfr-28061  Filed  11-1-96;  8:45  am] 
nil  iwQ  cooc  ( 


40CFRPart52 

[CA  000-0013a;  FRL-S610-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  Califomia  State 
Implementation  Plan  Revlston,  Glenn 
County  and  Siskiyou  County  Air 
Pollution  Control  Districts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  Califomia 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  submitted  by  the 
State  of  Califomia  on  behalf  of  the  Air 
Pollution  Control  Districts  of  Glenn  and 
Siskiyou  Counties  (the  Counties)  for  the 
purpose  of  meeting  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act)  with  regard  to  general 
preconstruction  permitting.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
mles  is  to  control  air  pollution  in 
accordance  with  the  requirements  of  the 
Act.  The  Counties'  rules  control 
emissions  from  new  stationary  sources. 
Thus,  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  Califomia  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals. 
DATES:  This  direct  final  rule  is  effective 
on  January  3. 1997,  unless  adverse  or 
critical  comments  are  received  by 
December  4, 1996.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
mle  are  available  for  public  inspection 
at  EPA's  Region  DC  office  during  normal 
business  houra.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

New  Source  Section  (A-5-1),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne  Street. 
San  Francisco,  CA  94105. 

Environmental  Protection  Agency.  Air 
Docket  (6102),  401  "M"  Street.  SW.. 
Washington.  DC  20460. 

Califomia  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  "L"  Street,  Sacramento,  CA  92123- 
1095. 

Glean  County  Air  Pollution  Control  District, 
PO  Box  351,  Willows.  CA  95988. 
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Siskiyou  County  Air  Pollution  Control 
District.  525  S.  Foothill  Drive,  Yreka.  CA 
96097 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Ringer  al  (415)  744-1260.  New 
Source  Section.  Air  *  Toxics  Division 
(A-5-1),  EPA  Region  9.  75  Hawthorne 
Street.  San  Francisco.  CA  94105. 

SUPPtEMENTARY  INFORMATION: 

Applicability 

The  rules  that  EPA  is  approving  into 
the  SIP  include:  Glenn  County  Air 
Pollution  Control  District  Regulations: 
Section  51 — New  Source  Review. 
Adopted  on  March  16.  1993.  Siskiyou 
County  Air  Pollution  Control  District 
Rules  and  Regulations:  Rule  1.2 — 
DeBnitions  (except  section  VI, 
Variance);  Rule  1.4 — Enforcement;  Rule 
2.1— Permits  Required:  Rule  2.2— 
Exemptions;  Rule  2.10 — Further 
Information;  Rule  4.1 — Visible 
Emissions;  Rule  4.6 — Circumvention; 
Rule  6.1— Standards  for  Permits  to 
Construct;  Appendix  A — List/Criteria 
for  Permit  Applications.  Adopted  on 
January  24, 1989. 

On  March  26,  1990,  the  Siskiyou 
County  rules  were  submitted  to  EPA  as 
revision  to  the  SIP.  EPA  found  this 
submittal  to  be  complete  on  June  20. 
1990.  On  May  13.  1993.  the  Glenn 
County  rules  were  submitted  to  EPA  as 
a  revision  to  the  SIP.  EPA  found  this 
submittal  to  be  complete  on  July  19, 
1993. 

Background 

The  Counties  are  currently  designated 
as  in  attairmient  of  the  national  ambient 
air  quality  standards  (NAAQS)  for 
carbon  monoxide,  ozone,  nitrogen 
dioxide,  lead,  sulfur  dioxide,  and 
particulate  matter  (PMio). 

EPA  is  taking  this  action  to  approve 
the  rules  identified  above  into  the  SIP 
for  the  purpose  of  meeting  the  general 
permitting  requirements  of  40  CFR 
51.160  through  51.164,  implementing 
section  110(a)(2)(C)  of  the  Act.  These 
provisions  apply  to  sources  whose 
emissions  are  below  the  major  source 
thresholds  regulated  under  Parts  C  and 
D  of  the  Act.  This  action  does  not 
approve  the  Counties'  rules  for  the 
purposes  of  meeting  the  nonattainment 
or  prevention  of  significant 
deterioration  (PSD)  preconstruction 
permitting  requirements  of  40  CFR 
51.165  and  51.166,  nor  does  it  approve 
the  Counties'  rules  for  the  purposes  of 
satisfying  Title  V  of  the  Act. 

The  Counties'  existing  SIP  approved 
preconstruction  permitting  rules  were 
approved  in  several  separate  EPA 
actions  occurring  between  May  31,  1972 
and  June  18. 1982.  The  changes 


contained  in  the  submitted  rules  are 
improvements  to  the  current  SIP 
versions  of  these  rules.  These  changes 
improve  the  rules  because  they  either 
introduce  needed  language,  or  alter 
language  so  that  the  rules  are  in 
compliance  with  the  Act  and  EPA 
regulations. 

General  preconstruction  permitting 
requirements  for  sources  with  emissions 
below  the  major  source  thresholds 
regulated  under  Parts  C  and  D  of  the  Act 
are  set  out  in  40  CFR  51.160  through 
51.164,  implementing  section 
110(a)(2)(C)  of  the  Act. 

EPA  Evaluation  and  Action 

To  satisfy  40  CFR  51.160  through 
51.164,  the  rules  must  (a)  require 
sources  to  obtain  legally  enforceable 
permits  before  commencing 
construction  or  modification  of  a 
facility;  and  (b)  contain  procedures  to 
prevent  construction  or  modification  of 
a  facility  that  will  interfere  with 
attainment  of  the  NAAQS.  The  rules 
must  also  ensure  the  availability  of 
pertinent  information  to  the  public 
during  the  permitting  process,  and  the 
opportunity  for  and  consideration  of 
public  comments  prior  to  permit 
issuance.  EPA  has  reviewed  the 
submitted  rules  and  determined  that 
they  contain  these  elements.  For  a 
detailed  description  of  how  the 
submitted  rules  meet  the  applicable 
requirements,  please  refer  to  EPA's 
Technical  Support  Document  (TSD)  for 
this  action. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments. 
However,  should  adverse  or  critical 
comments  be  filed,  EPA  is  proposing 
approval  of  the  submitted  rules  in  a 
separate  document  in  this  Federal 
Register  publication. 

IT  EPA  receives  adverse  or  critical 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
with  this  action  serving  as  the  proposed 
rule.  EPA  will  not  institute  a  second 
comment  period.  Any  [>arties  interested 
in  commenting  on  this  action  should  do 
so  at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  January  3, 
1997. 

Administrative  Review 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 


implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 

Tilatory  requirements, 
nder  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impMct  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  of 
the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  this 
federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Q 
1976):  42  U.S.C.  7410(a)  (2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  fit)m  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  EPA 
must  pre{>are  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  section,  of  $100  million  or  more. 
EPA  has  determined  that  the  approval 
promulgated  in  this  notice  does  not 
include  such  a  federal  mandate,  as  this 
proposed  federal  action  would  approve 
preexisting  requirements  under  state  or 
local  law,  and  would  impose  no  new 
federal  requirements.  Accordingly,  no 
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additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  section, 
will  result  from  this  action. 

Under  5  U.S.C.  801(a)  (1)  (A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter,  and  Sulfur 
dioxide. 

Note:  Incorpmration  by  reference  of  the 
State  Implementation  Plan  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1, 1982. 

Dated:  August  9, 1996. 
Felicia  Marcus, 
Begional  Administration. 

Subpart  F  of  Part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Subpart  F— California 

Authority:  42  U.S.C.  7401-7671q. 

1.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(179)(i)(E)  and  (c) 
(193)(i)(D)  to  read  as  follows: 

152.220    Idantiflcation  of  Plan. 

(c)*  *  • 
(179) *    *   • 

(i)*   *   • 

(E)  Siskiyou  County  Air  Pollution 
Control  District. 

(1)  Rules  1.2  (except  section  VI),  1.4, 
2.1,  2.2,  2.10,  4.1,  4.6,  6.1,  and 
Appendix  A,  adopted  on  January  24, 
1989. 


40  CFR  Part  70 


[AD-PRL-6643-S1 


*   * 
•   •   * 


(193)  • 

(D)  Gleim  Coimty  Air  Pollution 
Control  District. 

(1)  Section  51,  adopted  on  March  16, 
1993. 

•        •        •        *        • 

[FR  Doc.  96-28195  Filed  11-1-96;  8:45  am) 
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WithdnnMai  of  Direct  Final  Rule  for 
Interim  Approval  of  Operating  Permits 
Program;  South  Coast  Air  Quality 
Management  District,  California 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment. 
EPA  is  withdrawing  the  direct  final  rule 
for  the  interim  approval  of  the  South 
Coast  Air  Quality  Management  District 
title  V  operating  permits  program.  EPA 
published  the  direct  final  rule  on 
August  29, 1996,  61  FR  45330.  As  stated 
in  that  Federal  Register  document,  if 
adverse  or  critical  comments  were 
received  by  September  30, 1996,  the 
effective  date  would  be  delayed  and 
notice  would  be  published  in  the 
Federal  Register.  EPA  subsequently 
received  adverse  comments  on  that 
direct  final  rule.  EPA  will  address  the 
comments  received  in  a  subsequent 
final  action  in  the  near  future.  EPA  will 
not  institute  a  second  comment  period 
on  this  document. 

EFFECTIVE  DATE:  Withdrawal  of  the 
direct  final  rule  becomes  effective  on 
November  4, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  ^ 

Ginger  Vagenas,  Operating  Permits 
Section  (A-5-2),  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105, 
Telephone:  (415)  744-1252. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  August  29, 1996  Federal  Register, 
and  in  the  short  informational 
document  located  in  the  proposed  rule 
section  of  the  August  29, 1996  Federal 
Register. 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  October  21. 1996. 
Felicia  Marcus, 

Begional  Administrator. 

Therefore,  the  amendment  to  40  CFR 
part  70,  appendix  A  which  added 
paragraph  (dd)  to  the  California  entry  is 
withdrawn. 

(FR  Doc.  96-28245  Filed  ll-l-«6;  8:45  am] 
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40  CFR  Part  266 

Standards  for  the  Management  of 
Specific  Hazardous  Wastes  and 
Specific  Types  of  Hazardous  Waste 
Management  Facilities 

CFR  Correction 

\n  Title  40  of  the  Code  of  Federal 
Regulations,  parts  260  to  299,  revised  as 
of  July  1, 1996,  §  266.100  is  corrected  by 
adding  paragraphs  (c)(3)(i)(BHD)  as 
follows: 

§266.100    Applicability. 

***** 

(0  *  *  • 

(3)  "  • 
(!)•*• 

(A)  *  •  * 

(B)  The  waste  does  not  exhibit  the 
Toxicity  Characteristic  of  §  261.24  of 
this  chapter  for  an  organic  constituent; 
and 

(C)  The  waste  is  not  a  hazardous 
waste  listed  in  subpart  D  of  part  261  of 
this  chapter  because  it  is  listed  for  an 
organic  constituent  as  identified  in 
appendix  VII  of  part  261  of  this  chapter; 
and 

(D)  The  owner  or  operator  certifies  in 
the  one-time  notice  that  hazardous 
waste  is  burned  under  the  provisions  of 
paragraph  (c)(3)  of  this  section  and  that 
sampling  and  analysis  will  be 
conducted  or  other  information  will  be 
obtained  as  necessary  to  ensure 
continued  compliance  with  these 
requirements.  Sampling  and  analysis 
shall  be  conducted  according  to 
paragraph  (c)(l)(ii)  of  this  section  and 
records  to  document  compliance  with 
paragraph  (c)(3)  of  this  section  shall  be 
kept  for  at  least  three  years. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  50 

Policies  of  General  Applicability 

CFR  Correction 

In  title  42  of  the  Code  of  Federal 
Regulations,  parts  1  to  399,  revised  as  of 
October  1. 1995,  page  171,  §  §  50.604 
through  50.606  are  added  as  follows: 

S  50.604    Institutional  responsibility 
regarding  conflicting  Interests  of 
Investigators. 

Each  Institution  must: 
(a)  Maintain  an  appropriate  written, 
enforced  policy  on  conflict  of  interest 
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that  complies  with  this  subftart  and 
inform  each  Investigator  of  that  policy, 
the  Investigator's  reporting 
responsibilities,  and  of  these 
regulations.  If  the  Institution  carries  out 
the  PHS- funded  research  through 
subgrantees,  contractors,  or 
collaborators,  the  Institution  must  take 
reasonable  steps  to  ensure  that 
Investigators  working  for  such  entities 
comply  with  this  subpart,  either  by 
requiring  those  Investigators  to  comply 
with  the  Institution's  policy  or  by 
requiring  the  entities  to  provide 
assurances  to  the  Institution  that  will 
enable  the  Institution  to  comply  with 
this  subpart. 

(b)  Designate  an  institutional 
ofncial(s)  to  solicit  and  review  financial 
disclosure  statements  from  each 
Investigator  who  is  planning  to 
participate  in  PHS-hmded  research. 

(c)(1)  Require  that  by  the  time  an 
application  is  submitted  to  PHS  each 
Investigator  who  is  planning  to 
participate  in  the  PHSfunded  research 
has  submitted  to  the  designated 
official(s)  a  listing  of  his/her  known 
Significant  Financial  Interests  (and 
those  of  his/her  spouse  and  dependent 
children): 

(i)  That  would  reasonably  appear  to 
be  affected  by  the  research  for  which 
PHS  funding  is  sought;  and 

(ii)  In  entities  whose  financial 
interests  would  reasonably  appear  to  be 
affected  by  the  research. 

(2)  All  financial  disclosures  must  be 
updated  during  the  period  of  the  award, 
either  on  an  annual  basis  or  as  new 
reportable  Significant  Financial 
Interests  are  obtained. 

(d)  Provide  guidelines  consistent  with 
this  subpart  for  the  designated  official(s) 
to  identify  conflicting  interests  and  take 
such  actions  as  neces.sary  to  ensure  that 
such  conflicting  interests  will  be 
managed,  reduced,  or  eliminated. 

(e)  Maintain  records  of  all  financial 
disclosures  and  all  actions  taken  by  the 
Institution  with  respect  to  each 
conflicting  interest  for  at  least  three 
years  from  the  date  of  submission  of  the 
final  expenditures  report  or.  where 
applicable,  from  other  dates  specified  in 
45  CFR  74.53(b)  for  different  situations. 

(f)  Establish  adequate  enforcement 
mechanisms  and  provide  for  sanctions 
where  appropriate. 

(g)  Certify,  in  each  application  for  the 
funding  to  which  this  .subpart  applies, 
that; 

(1)  There  is  an  effe<;t  at  that  Institution 
a  written  and  enforced  administrative 
process  to  identify  and  manage,  reduce 
or  eliminate  conflicting  interests  with 
respect  to  all  research  projects  for  which 
funding  is  sought  from  the  PHS. 


(2)  Prior  to  the  Institution's 
expenditure  of  any  funds  under  the 
award,  the  Institution  will  report  to  the 
PHS  Awarding  Component  the 
existence  of  a  confbcting  interest  (but 
not  the  nature  of  the  interest  or  other 
details)  found  by  the  institution  and 
assure  that  the  interest  has  been 
managed,  reduced  or  eliminated  in 
accordance  with  this  subpart:  and,  for 
any  interest  that  the  Institution 
identifies  as  conflicting  subsequent  to 
the  Institution's  initial  report  under  the 
award,  the  report  will  be  made  and  the 
conflicting  interest  managed,  reduced, 
or  eliminated,  at  least  on  an  interim 
basis,  within  sixty  days  of  that 
identification; 

(3)  The  Institution  agrees  to  make 
information  available,  upon  request,  to 
the  HHS  regarding  all  conflicting 
interests  identified  by  the  Institution 
and  how  those  interests  have  been 
managed,  reduced,  or  eliminated  to 
protect  the  research  from  bias;  and 

(4)  The  Institution  will  otherwise 
comply  with  this  subpart. 

fSO.006    ManagwTMnt  of  confllcttng 
inlerwts. 

(a)  The  designated  ofRcial(s)  must: 
Review  all  financial  disclosures;  and 
determine  whether  a  conflict  of  interest 
exists  and.  if  so.  determine  what  actions 
should  be  taken  by  the  institution  to 
manage,  reduce  or  eliminate  such 
conflict  of  interest.  A  conflict  of  interest 
exists  when  the  designated  official(s) 
reasonably  determines  that  a  Significant 
Financial  Interest  could  directly  and 
significantly  affect  the  design,  conduct, 
or  reporting  of  the  PHS-fiuided  research. 
Examples  of  conditions  or  restrictions 
that  might  be  imposed  to  manage 
conflicts  of  interest  include,  but  are  not 
limited  to: 

(1)  Pubhc  disclosure  of  significant 
financial  interests; 

(2)  Monitoring  of  research  by 
independent  reviewers; 

(3)  Modification  of  the  research  plan; 

(4)  Disqualification  from  participation 
in  all  or  a  portion  of  the  research  funded 
by  the  PHS; 

(5)  Divestiture  of  significant  financial 
interests;  or 

(6)  Severance  of  relationships  that 
create  actual  or  potential  conflicts. 

(b)  In  addition  to  the  types  of 
conflicting  financial  interests  described 
in  this  paragraph  that  must  be  managed, 
reduced,  or  eliminated,  an  Institution 
may  require  the  management  of  other 
conflicting  financial  interests,  as  the 
Institution  deems  appropriate. 


policy  of  the  Institution  has  biased  the 
design,  conduct,  or  reporting  of  the 
PHS- funded  research,  the  Institution 
must  promptly  notify  the  PHS  Awarding 
Component  of  the  corrective  action 
taken  or  to  be  taken.  The  PHS  Awarding 
Component  will  consider  the  situation 
and,  as  necessary,  take  appropriate 
action,  or  refer  the  matter  to  the 
Institution  for  further  action,  which  may 
include  directions  to  the  Institution  on 
how  to  maintain  appropriate  objectivity 
in  the  funded  project. 

(b)  The  HHS  may  at  any  time  inquire 
into  the  Institutional  procedures  and 
actions  regarding  conflicting  financial 
interests  in  PHS-funded  research, 
including  a  requirement  for  submission 
of,  or  review  on  site,  all  records 
pertinent  to  compliance  with  this 
subpart.  To  the  extent  {>ermitted  by  law, 
HHS  will  maintain  the  confidentiality  of 
all  records  of  financial  interests.  On  the 
basis  of  its  review  of  records  and/or 
other  information  that  may  be  available, 
the  PHS  Awarding  Component  may 
decide  that  a  particular  conflict  of 
interest  will  bias  the  objectivity  of  the 
PHS-funded  research  to  such  an  extent 
that  further  corrective  action  is  needed 
or  that  the  Institution  has  not  managed, 
reduced,  or  eliminated  the  conflict  of 
interest  in  accordance  with  this  subpart. 
The  PHS  Awarding  Component  may 
determine  that  suspension  of  funding 
under  45  CFR  74.62  is  necessary  until 
the  matter  is  resolved. 

(c)  In  any  case  in  which  the  HHS 
determines  that  a  PHS-funded  project  of 
clinical  research  whose  purpose  is  to 
evaluate  the  safety  or  effectiveness  of  a 
drug,  medical  device,  or  treatment  has 
been  designed,  conducted,  or  reported 
by  an  Investigator  with  a  conflicting 
interest  that  was  not  disclosed  or 
managed  as  required  by  this  subpart,  the 
Institution  must  require  the 
Investigator(s)  involved  to  disclose  the 
conflicting  interest  in  each  public 
presentation  of  the  results  of  the 
research. 

MUMaoooc  isoa-oi-o 


f  50.606 

(a)  If  the  failure  of  an  Investigator  to 
comply  with  the  conflict  of  interest 


DEPARTMEKT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  14 
[COD  94-004] 
RiN211S^E72 

Elactronlc  Racords  of  Shipping 
Arllclas  and  Cartiflcatas  of  Discharga 

AGENCY:  Coast  Guard.  DOT. 
ACnON:  Final  rule. 
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r:  Consistent  with  the 
President's  Regulatory  Reinvention 
Initiative,  the  Coast  Guard  is  revising 
the  way  that  information  on  the 
engagement  (shipment)  and  discharge  of 
merchant  mariners  is  maintained  and 
submitted.  The  Coast  Guard  is  also 
mAlHng  editorial  and  other  minor 
changes  throughout  its  governing  rules. 
The  revision  is  due  to  statutory 
amendments  directing,  in  efbct,  that 
ship-operating  companies  (shipping 
companies)  maintain  shipping  articles 
and  certificates  of  discharge,  and  that 
they  be  able  to  submit  the  information, 
electronically,  to  the  Coast  Guard.  The 
rule  should  reduce  approximately  70 
percent  of  the  ship-operating  companies 
burden  of  preparing  articles  and 
certificates,  and  should  reduce 
proportionately  the  number  of 
personnel  manually  entering  data  and 
manually  filing  documents  for  the  Coast 
Guard. 

EFFECTIVE  DATE:  January  3, 1997. 
ADDRESSES:  Unless  otherwise  indicated, 
dociunents  referred  to  in  this  preamble 
are  available  for  inspection  or  copjdng 
at  the  office  of  the  &cecutive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
[CGD  94-004],  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
room  3406,  Washington,  DC  20593- 
0001,  between  9:30  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Justine  Bimnell,  Marine  Personnel 
Division  {NMC-4A),  U.S.  Coast  Guard 
National  Maritime  Center,  (703)  235- 
1951. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  March  28. 1996,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Electronic  Records 
of  Shipping  Articles  and  Certificates  of 
Discharge  in  Federal  Register  (61  FR 
13796).  The  Coast  Guard  received  12 
letters  commenting  on  the  proposal.  No 
public  meeting  was  requested,  and  none 
was  held. 

Background  and  Purpose 

In  1937,  the  Coast  Guard  became 
custodian  of  the  program  for  protection 
of  merchant  mariners  ("mariners").  To 
ensure  that  mariners  are  employed  of 
their  own  will,  that  they  are  properly 
paid  for  their  service,  and  that  their  time 
in  service  is  properly  documented,  they 
and  the  masters  or  other  persons  in 
charge  of  their  vessels,  or  these  persons' 
representatives,  sign  contracts,  known 
as  shipping  articles  ("articles").  From 
this  point  forward,  in  the  preamble. 


"masters"  will  stand  for  all  of  those 
persons  other  than  mariners. 

The  content  and  form  of  articles  for 
foreign  and  intercoastal  voyages  appear 
in  46  U.S.C.  10302, 10303,  and  10304. 
The  content  of  articles  for  coastMrise 
voyages  appears  in  46  U.S.C  10502, 
even  as  the  form  of  these  articles 
remains  luispedfied  by  statute,  both  the 
content  and  form  of  articles  for  voyages 
on  the  Great  Lakes  remain  imspecified 
by  statute.  Hie  articles  consist  of  three 
parts:  (1)  fsatiues  of  the  voyage  and  of 
several  reciprocal  duties,  clear  down  to 
the  caloric  value  of  food  served  to  each 
mariner  daily;  (2)  particulars  of 
engagement;  and  (3)  particulars  of 
discharge.  Since  1937,  usages  or 
practices  regarding  articles  have 
changed  little.  The  same  has  been  true 
regarding  certificates  of  discharge. 

When  reporting  for  a  foreign, 
intercoastal  voyage,  or  for  a  coastwise 
voyage  (including  a  voyage  on  the  Great 
Lakes)  aboard  a  vessel  of  50  gross  tons 
or  more,  the  mariner  presents  to  the 
master  a  valid  merchant  mariner's 
document  (MMD),  listing  the  mariner's 
qualifications.  The  master  reviews  the 
MMD,  verifies  the  mariner's 
qualifications,  and  enters  the 
information  in  the  particulars  of 
engagement  (part  2  of  the  articles),  then 
the  master  and  the  mariner  sign  the 
articles  in  the  appropriate  places.  When 
finishing  a  foreign  or  intercoastal 
voyage,  the  master  enters  the  mariner's 
wages  and  date  for  discharge  in  the 
particulars  of  discharge  (part  3  of  the 
articles),  then  the  master  and  the 
mariner  sign  the  articles  in  the  other 
appropriate  places.  The  master 
completes  the  certificate  of  discharge  in 
the  appropriate  place,  then  the  master 
and  the  mariner  sign  it  in  the 
appropriate  place.  The  certificate 
indicates  the  mariner's  name  and 
identification  number,  the  dates  and 
places  of  shipment  and  discharge,  the 
name  and  official  number  of  the  vessel, 
and  the  name  of  the  shipping  company. 
If  the  mariner  holds  a  continuous 
discharge  book,  the  master  also 
completes  and  signs  it  in  the 
appropriate  place.  The  master  ensures 
that  the  entries  in  the  continuous 
discharge  book  (if  held),  on  the 
certificate,  and  in  the  two  particulars  are 
proper,  corresponding  entries.  The 
mariner  keeps  the  continuous  discharge 
book  (if  held).  The  mariner  gets  the 
original  copy  of  the  certificate  of 
discharge. 

When  leaving  the  vessel  before  the 
end  of  the  voyage,  the  mariner  closes 
out  the  contract  otherwise.  The  mariner 
and  the  master  sign  a  "mutual 
agreement"  as  well  as  the  particulars  of 
discharge;  the  master  notes  in  these 


particulars  that  the  reason  for  the 
mariner's  leaving  is  mutual  agreement 
Tbe  master  completes  and  signs  a 
certificate  of  diKharge,  then  the  mariner 
signs  it.  If  the  mariner  holds  a 
continuous  discharge  book,  the  master 
completes  and  signs  it. 

At  the  end  of  the  voyage,  after  all 
mariners  have  signed  the  particulars  of 
discharge  and  received  their  certificates 
of  discharge,  the  shipping  company 
sends  the  articles  and  signed  copies  of 
the  certificates  to  the  Coast  Guard.  Tbe 
Coast  Guard  reviews  the  articles  and 
certificates  to  ens\ire  that  they  are 
complete  and  accurate.  Next,  it 
manually  enters  the  data  off  the 
certificates  into  its  own  sea-service 
database  and  manually  files  the 
certificates  in  the  mariners'  records. 
Last,  it  manually  files  the  articles 
(alphabetically,  by  name  of  vessel). 

These  usages  or  practices  have 
prevailed  for  two  generations.  On 
December  20, 1993,  Congress  enacted 
the  Coast  Guard  Authorization  Act  for 
1994  [Pub.  L.  103-206).  Title  IV,  411,  of 
that  Act  added  46  U.S.C.  10302(d)  and 
10502(e),  each  to  read  as  follows: 

The  owner,  charterer,  managing  operator, 
master,  or  individual  in  chaise  shall 
maintain  the  shipping  agreement  ("articles") 
and  make  [them]  available  to  the  [mariner). 

The  act  added  46  U.S.C.  10320  to  read 
as  follows: 

The  Secretary  shall  prescribe  regulations 
requiring  vessel  owners  to  maintain  records 
of  [mariners]  on  matters  of  engagement, 
discharge,  and  service.  A  vessel  owner  shall 
make  these  records  available  to  the  [mariner] 
and  the  Coast  Guard  on  request 

The  Act  also  added  46  U.S.C.  10502(f). 
to  read  the  same,  except  that  it 
substituted  "shipping  companies"  for 
"vessel  owners": 

The  Secretary  shall  prescribe  regulations 
requiring  shipping  companies  to  maintain 
records  of  [mariners]  on  matters  of 
engagement,  discharge,  and  service.  The 
shipping  companies  shall  make  these  records 
available  to  the  [mariner]  and  the  Coast 
Guard  on  request. 

The  Act  also  raised  the  penalties  in  46 
U.S.C.  10321(a)  and  10508(b),  from  $500 
to  $5,000  for  violating  any  provision  of 
these  chapters  or  regulations  prescribed 
imder  these  chapters. 

The  Coast  Guard  had  proposed  the 
legislation  because  of  budgetary 
constraints  leading  to  cuts  in  its 
workforce  and  of  the  advent  of 
computerization.  Shipping  companies 
will  now  be  responsible  for  keeping 
articles  and  signed  copies  of  certificates 
of  discharge.  "Hiey  will  still  be  free  to 
submit  them  traditionally,  but  will  now 
be  free  to  submit  just  the  data  from  them 
electronically.  Either  way,  the  Coast 
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Guard  will  now  maintain  its  sea-service 
database  electronically.  The  companies 
may  develop  their  own  software,  use 
off-the-shelf  software,  or  obtain  software 
developed  by  the  Coast  Guard,  to 
generate  articles  and  certificates  from 
existing  records  of  personnel. 
Whichever  of  these  three  courses  a 
particular  company  follows,  the  Coast 
Guard  will  provide  standards  that 
ensure  compatibility  for  the  electronic 
transfer  of  data  from  the  company's 
system  to  the  Coast  Guard's  sea-service 
database. 

The  primary  purposes  of  this  rule  are 
to  standardize  the  format  of  articles  (for 
all  voyages  that  require.them).  eliminate 
redundant  forms  such  as  masters' 
reports  of  mariners  shipped  or 
discharged,  authorize  persons  acting  as 
masters  to  initiate  and  sign  articles  and 
certificates  of  discharge,  confer  on 
shipping  companies  the  legal  and 
practical  ability  to  transfer  sea-service 
data  electronically  to  the  Coast  Guard, 
and  in  general  to  lighten  recordkeeping. 
The  secondary  purposes  of  this  rule  ara 
to  publish  new  statutory  penalties,  to 
remove  gender-based  language,  and  to 
clarify  46  CFR  part  14. 

DiacuMion  of  Cammenla  and  ChangBs 

The  Coast  Guard  received  twelve 
responses  to  the  Notice  of  Proposed 
Rulemaking.  There  were  nine  responses 
in  support  of  the  rulemaking  with  some 
corrections  and  minor  changes  to  the 
written  regulations.  There  were  three 
responses  that  did  not  support  the 
rulemaking. 

The  comment  suggested  that  we  add 
a  statement  to  S  14.211.  indicating  that 
the  next  of  kin  information  should  not 
be  included  in  the  posted  copy  of  the 
shipping  articles.  The  Coast  Guard 
agrees  with  this  change  and  has 
incorporated  the  change  in  the 
regulations. 

One  comment  suggested  that  in 
§  14.313.  the  report  need  not  be  sent 
more  frequently  than  once  per  calendar 
month.  The  Coast  Guard  understands 
that  some  coastwise  voyages,  including 
those  on  the  Great  Lakes,  are  very  short 
duration  and  would  decrease  the 
master's  work  if  the  information  was 
transmitted  on  a  monthly  basis  versus 
and  voyage  by  voyage  basis.  The  Coast 
Guard  has  changed  the  regulations  to 
permit  manual  submission  once  per 
calendar  month.  Note:  §  14.313  will  be 
14.311  in  the  final  rule. 

Three  comments  were  received 
concerning  §S  14.303  and  14.305. 
Section  14.303  is  revi.sed  to  reflect  the 
master's  requirement  to  make  the 
appropriate  entries  on  the  ships  articles 
and  consular's  obligations,  as  specified 
in  46  U.S.C.  10318.  to  discharge  a 


seaman  upon  request.  Section  14.305 
has  been  deleted. 

One  comment  requested  that  we 
consider  alternative  methods  of  data 
transfer  such  as  E-mail.  Due  to  the 
sensitivity  of  the  records  and  security 
issues.  E-mail  is  not  a  viable  alternative 
at  this  time. 

The  Coast  Guard  received  five 
comments  concerning  the  retention 
period  that  the  shipping  companies 
retain  certificates  of  discharge  and 
originals  of  shipping  articles.  Several 
comments  requested  the  period  be 
reduced  to  3  years  and  one  comment 
suggested  no  retention  by  shipping 
companies.  Although  the  statutory 
change  and  this  rulemaking  require 

Erocess  changes  by  the  companies. 
Bsed  on  correspondence  and 
conversations  with  shipping  company 
personnel  and  masters  of  vessels,  the 
Coast  Guard  feels  that  the  burden  on  the 
companies  will  be  minimal.  However, 
the  Coast  Guard  will  reduce  the 
retention  period  to  3  years.  The  record 
of  service  will  be  maintained  by  the 
Coast  Guard  electrtmically.  for  6  years 
after  the  last  transaction,  and  will  be 
archived  and  available  for  retrieval  for 
eOyears. 

One  comment  suggested  that  §  14.313 
which  authorizes  the  use  of  electronic 
transmission  is  misleading  and  that 
electronic  data  transmission  will 
eventually  be  required  The  Coast  Guard 
is  not  requiring  shippina  companies  to 
submit  data  electronically. 

One  comment  disagreed  with  the 
Coast  Guard  analysis  regarding  the  cost 
savings.  The  comment  suggested  that 
any  savinp  is  not  a  result  of  new  rules, 
but  a  product  of  technology.  The 
comment  writers  assessment  is  correct 
since  much  of  the  savings  is  a  product 
of  technology;  however,  if  we  do  not 
allow  the  use  of  technology  by  changing 
the  existing  rules,  there  will  be  no 
savings. 

One  comment  expressed  the  conoem 
that  access  to  and  retrieval  of  needed 
historical  information  will  be  sorely 
compromised  to  the  department  of  the 
mariner  who  needs  to  retrieve 
information  if  a  centralized  database  is 
not  maintained  by  the  Coast  Guard.  The 
Coast  Guard  will  maintain  the  existing 
paper  copies  of  shipping  articles  and 
certificates  of  discharge.  A  centralized 
database  created  in  1981.  contains 
historical  data  from  1937  to  the  present, 
and  will  continue  to  be  maintained.  One 
comment  suggested  that  the  Coast  Guard 
change  the  Mariner's  Employment 
Information  System  (NffilS)  to  make  the 
program  useful  rather  than  a  burden  to 
the  shipping  companies.  The  Coast 
Guard  is  continuing  to  work  with  the 
shipping  companies,  masters,  and  union 


representatives  to  insure  that  MEIS  is  a 
helpful  tool,  not  a  burden  to  the 
companies. 

One  comment  reconmiended  that  the 
Coast  Guard  take  this  opportimity  to 
allow  use  of  individual  articles.  The 
Coast  Guard  must  have  a  statutory 
change  to  allow  individual  articles, 
thus,  we  cannot  address  this  suggestion 
in  this  rulemaking. 

One  comment  suggested  that  the 
supplemental  submission  period  be 
extended  to  at  least  60  days.  The  Coast 
Guard  will  change  §  14.213(b)(2).  to 
extend  the  supplemental  submission 
period  to  60  days. 

One  comment  recommended  that  the 
Coast  Guard  harmonize  coastwise  and 
foreign/intercoastal  article  formats  using 
a  format  similar  to  coastwise  articles. 
Section  14.207  provides  for  the  use  of 
form  CG-705A  for  coastwise,  foreign, 
intercoastal.  and  Great  Lake  voyages. 

One  comment  suggested  that  all 
vessels  under  1600  gross  tons  no  longer 
be  required  to  prepare  certificates  of 
discharge  since  masters/companies  have 
difficulty  obtaining  the  forms,  that 
Congress  make  it  illegal  to  withhold 
written  sea  service  information,  and  that 
the  Coast  Guard  discontinue  collecting 
paperwork.  Since  all  of  these  points 
require  statutory  changes,  the  Coast 
Guard  will  not  address  them  in  this 
rulemaking. 

One  comment  urged  the  Coast  Guard 
to  ensure  that  they  maintain  adequate 
and  reliable  electronic  sea-service 
database  backup  files  in  the  event  of  a 
sjrstem  breakdown,  compromise,  fire,  or 
any  other  misfortune.  The  Coast  Guard 
has  an  extensive  Disaster  Recovery  Plan 
in  place  which  addresses  issues  such  as 
proper  backups,  off-site  storage  for 
backup  tapes,  and  other  security  issues 
to  insure  that  complete  and  adequate 
records  are  available. 

The  comment  also  recommended  that 
the  regulation  include  specific 
provisions  that  both  shipping  articles 
and  certificates  of  discharge  be  available 
from  the  shipping  company  to  the 
mariner  upon  request.  The  mariner  may 
also  obtain  a  printout  of  their  sea  service 
time  from  the  Coast  Guard. 

One  comment  expressed  concern  that 
§  14.103  does  not  provide  an  electronic 
address.  This  electronic  address  was  not 
included  because  the  Coast  Guard  does 
not  have  this  information  currently 
available. 

One  comment  requested  the 
definition  of  an  "unrigged  vessel." 
"Unrigged  vessel"  refers  to  a  class  of 
vessel  no  longer  categorized, 
consequently  the  term  is  obsolete  and 
removed.  The  reference  to  seagoing 
barges  is  moved  to  $  14.201. 
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One  comment  suggested  that  in 
§  14.207  the  Coast  Guard  use 
"approved"  off-the-shelf  software  for 
the  shipping  articles/certificates  of 
discharge  versus  obtaining  approval  on 
a  case  by  case  basis.  Due  to  the  current 
security  needs  of  the  Coast  Guard, 
companies  must  receive  approval 
individually. 

One  comment  indicated  that  bays  and 
sounds  would  be  exempt  imder 
§  14.201(b)(3)  since  they  are  in  either 
adjoining  states  or  one  state.  This  is  not 
true  in  all  cases,  i.e.,  Chesapeake  Bay 
from  a  port  in  Virginia  to  a  port  in 
Delaware,  not  same  or  adjoining  States. 
Also,  §§  14.201  (2)  and  (3)  were  further 
clarified  to  eliminate  confusion  as  to 
their  meaning. 

One  comment  requested  a  prescribed 
format  for  a  certificate  of  discharge 
detailed  in  §  14.309(a).  The  Coast  Guard 
agrees  that  a  prescribed  format  in  the 
rule  would  be  beneficial  to  the  public; 
therefore,  they  have  added  the 
prescribed  format  to  §  14.307(a)  in  the 
final  rule. 

One  comment  requested  the 
elimination  of  gender-based  language  in 
§  14.311(b).  The  Coast  Guard  agrees  and 
made  the  change  in  the  rule  (now 
§  14.309(b)  in  the  final  rule). 

One  comment  objected  to  rewriting  of 
regulations  to  "eliminate  gender-based 
language."  The  regulations  were  not 
rewritten  to  "eliminate  gender-based 
language."  but  were  rewritten  to  reflect 
statutory  changes. 

One  comment  interpreted  §  14.207  to 
allow  articles  in  any  form  as  long  as  the 
content  complies  with  46  U.S.C.  10502. 
which  ignores  requirements  of  U.S. 
Customs.  The  format  in  form  CG-705A, 
which  is  approved,  meets  the  needs  of 
U.S.  Customs  and  conforms  to  46  U.S.C. 
10502,  as  well  as  46  U.S.C.  10302, 
10303, 10304,  and  10305.  One  comment 
indicated  that  the  Coast  Guard  is 
unrealistic  when  they  propose  that 
shipping  companies  maintain  original 
sets  of  articles  and  other  documentation 
and  then  expect  those  items  to  be  sent 
to  the  Coast  Guard  when  the  companies 
go  out  of  business.  The  commenter 
writer  wanted  to  know  what  penalties 
would  then  be  levied  upon  whom.  The 
company  that  holds  the  records  will  be 
held  responsible  for  sending  the  records 
to  the  Coast  Guard  for  storage.  As  stated 
in  46  U.S.C.  10321,  they  would  be  liable 
for  a  civil  penalty  of  not  more  than 
$5,000. 

One  comment  also  stated  that  the 
Coast  Guard  incorrectly  perceives  that 
this  regulation  will  reduce  the  workload 
on  the  ship's  crew.  Based  on  the  Coast 
Guard's  information,  this  rule  will 
reduce  the  workload  on  most  of  the 
ships'  crews. 


Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  will  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  l\as  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  |44  FR  11040 
(February  26. 1979)).  The  Coast  Guard 
exp>ects  the  economic  impact  of  this  rule 
to  be  so  minimal,  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Many  shipping  companies,  for  their 
own  purposes  and  convenience,  already 
maintain  electronic  records  of 
employment,  frt>m  which  they  can 
generate  both  articles  and  certificates  of 
discharge.  Until  now  they  have  had  to 
generate  both  by  writing  or  typing.  Now 
they  will  be  able  to  print  both,  when 
required,  from  the  computer;  transmit 
the  data  off  the  certificates  directly  to 
the  Coast  Guard,  using  the  software 
developed  by  the  Coast  Guard  if  not 
software  developed  by  themselves  or 
bought  off  the  shelf;  and  still  provide 
original  certificates  to  their  mariners. 
Upgrades  or  enhancement  to  the 
software  developed  by  the  Coast  Guard, 
and  long-term  support  for  it,  may  cost 
them  $250  a  year.  But  initial  issue  of  it, 
and  first-year  support  of  it,  will  cost 
them  nothing.  This  new  way  of  doing 
business  will  save  them  time,  effort,  and 
money,  about  $1  million  a  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  final  rule, 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

Smaller  shipping  companies  may  lack 
the  equipment  necessary  to  prepare 
articles  and  certificates  of  discharge  and 
to  transmit  the  data  from  the  certificates 
to  the  Coast  Guard,  electronically.  But 
the  Coast  Guard  will  continue  to  accept 
copies  of  the  certificates,  by  mail,  and 
manually  enter  data  into  the  database. 
Shipping  companies  will  not  need  to 
buy  computers.  This  will  let  the  Coast 
Guard  maintain  an  accurate  sea-service 
database  receiving  data  from  all 


companies  required  to  submit  them,  by 
mail  if  not  electronically. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  wUl 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  will  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  the  environmental  impact  of 
this  rule  and  concluded  that,  under 
paragraph  2.B.2  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 
Subparagraphs  2.B.2.e.  (34)  (a)  and  (c)  of 
that  Instruction  exclude,  respectively, 
regulations  that  are  editorial  or 
procedural  and  those  that  concern 
maritime  personnel.  A  "Categorical 
Exclusion  Extermination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  imder  ADDRESSES. 

Collection  of  Information 

Under  the  Paj)erwork  Reduction  Act 
[44  U.S.C.  3501  et  seq.],  t]?e  Office  of 
Management  and  Budget  (OMB)  review 
each  rule  that  contains  a  collection-of- 
information  requirement  to  determine 
whether  the  practical  value  of  the 
information  would  be  worth  the  burden 
imposed  by  its  collection.  CoUection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  rule  contains  coUection-of- 
information  requirements  in  the 
following  sections:  14.207, 14.209, 
14.211,  14.213, 14.301,  14.303,  14.305. 
14.307, 14.309. 14.311, 14.405,  and 
14.407.  The  following  particulars  apply: 

DOT  No;  2115. 

OMB  Control  No.:  2115-0015  and 
2115-0042. 

Administration:  U.S.  Coast  Guard. 

Title:  Electronic  Records  of  Shipping 
Articles  and  Certificates  of  Discharge. 

Need  for  Information:  To  protect 
merchant  mariners  by  ensuring  that 
records  of  their  employment,  wages,  and 
next  of  kin  are  accurate  and  are 
available  for  their  review. 

Proposed  Use  of  Information:  To 
promote  safety  aboard  domestic 
merchant  vessels  by  ensuring  that 
merchant  mariners  qualify  by  training 
and  service  for  original  or  upgraded 
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credentials;  to  maintain  sea-service  data 
toward  retirement  benefits:  and  to 
furnish  those  data  in  the  many  cases 
litigated  over  collisions,  injuries,  or 
asbestosis. 

Frequency  of  Response:  Articles  and 
copies  of  certificates  of  dischai^  have 
been  due  after  each  voyage.  Articles  and 
certificates  would  still  have  to  be 
prepared  for  each  voyage.  Data  firom 
certificates  would  still  nave  to  reach  the 
Coast  Guard  after  each  voyage.  But  now 
these  data  could  move  by  wire  rather 
than  by  mail:  no  forms  would  move, 
unless  shipping  companies  chose  not  to 
avail  themselves  of  the  benefits  of  this 
rule,  until  after  a  lag  of  3  years.  The 
number  and  length  of  voyages  depend 
on  the  companies. 

Burden  Estimate:  The  master  of  each 
vessel  currently  prepares,  by  hand, 
large,  antiquated  articles  and  certiflcates 
of  discharge.  The  shipping  companies 
send  these  records  to  the  Coast  Guard. 
The  Coast  Guard  enters,  by  hand,  sea- 
service  data  into  its  database,  and  files 
originals  of  articles  (alphabetically,  by 
names  of  vessels)  and  copies  of 
certificates  in  individual  mariners' 
records.  It  leaves  the  copies  in  the 
records.  After  3  years,  it  transfers 
articles  to  the  Federal  Records  Center  in 
Suit  land.  Maryland,  which  stores  them 
for  60  years.  After  3  yeara  of  inactivity, 
it  transfers  the  records  themselves  to 
that  Center,  which,  again,  stores  them 
for  60  years. 

In  this  final  rule,  the  master  of  each 
vessel  would  still  prepare  articles  and 
certiHcates  of  discnarge.  The  shipping 
company  would  retain  the  option  of  his 
or  her  preparing  both  forms  manually 
and  sending  copies  of  certificates  to  the 
Coast  Guard  for  entry  into  its  sea-service 
database.  But  it  would  gain  that  of  his 
or  her  preparing  both  forms 
electronically  on  software  developed  by 
themselves  or  the  Coast  Guard,  or 
bought  from  stock  and  of  transmitting 
the  data  from  certificates  electronically 
to  the  Coast  Guard.  The  Coast  Guard 
would  maintain  the  record  of  sea  service 
in  its  database  for  6  years  after  the 
mariner's  last  activity  such  as  taking  out 
an  upgraded,  renewed,  modified,  or 
duplicate  license  or  MMD.  or  sailing 
and  then  transfer  its  record,  in  whatever 
electronic  form,  to  the  center. 

The  burden  would  decrease  greatly 
for  companies  that  already  had,  or  that 
obtained,  the  capability  of  preparing 
articles  and  certificates  electronically 
from  their  current  records  of 
employment.  They  would  no  longer 
collect  data  more  than  once  and  could 
collect  them  however  they  chose.  It 
would  decrease  considerably  even  for 
companies  lacking  this  capability.  They 
would,  while  their  masters  continued 


preparing  articles  and  certiGcates 
manually,  need  only  to  send  copies  of 
certificates  to  the  Coast  Guard  voyage  by 
voyage:  even  thev  would  not  need  to 
send  articles  to  the  Coast  Guard  voyage 
by  voyage.  So  both  the  cost  of  sending 
articles  oftener  than  once  a  year  and  uxe 
cost  of  sending  them  at  all  during  the 
first  3  years  would  be  eliminated  for  all 
companies.  All  would  maintain  files  of 
articles  and  of  copies  of  certificates  for 
3  years:  then  they  would  send  the 
articles  to  the  Coast  Guard,  which 
would  prepare  the  articles  for  storage  at 
that  Federal  Records  Center,  and  the 
shipping  companies  would  destroy  their 
copies  of  certificates,  since  the  Coast 
Guard  would  hold  the  record  in  it's 
database.  The  added  burden  on  these 
would  take  the  forms  of  allotting  more 
storage  space  in  their  offices  to  maintain 
the  articles  for  3  yeara  and  of.  about  one 
work  week  for  one  person  per  company 
per  year  after  the  first  3  years,  both 
packing  the  articles  to  send  to  the  Coast 
Guard  for  further  storage  and  destroying 
their  copies  of  discharges.  The  Coast 
Guard  invites  comments  on  the  size  of 
this  added  burden  (or  of  any  other 
burden,  whether  or  not  anticipated 
here). 

Respondents:  The  chief  regulatory 
impMct  would  fall  on  the  medium  and 
large  shipping  companies  because  they 
operate  most  of  the  vessels  required  to 
execute  articles  and  certificates  of 
discharge.  They  would  continue  to 
prepare,  issue,  and  keep  files  of  articles 
and  of  copies  of  certificates.  They  would 
make  these  files  accessible  to  the  Coast 
Guard  and  mariners  upon  request  and 
would  send  voyage  by  voyage,  for  the 
sea  service  database  of  the  Qsast  Guard 
either  copies  of  certificates,  as  they  do 
now.  though  without  articles,  or  data 
transmitted  electronically  firom  these 
files. 

Form(s):  The  regulated  community  of 
shipping  companies  and  marinere 
would  be  free  to  forgo  the  use  of  each 
of  these  records,  in  whole  or  in  its 
current  form:  Forecastle  Card,  CG-704: 
Shipping  Articles.  CG-705A;  Certificate 
of  Discharge,  CG-718A;  Record  of  Entry, 
CC-718E:  and  Continuous  Discharge 
Book,  CG-719A:  and  (although  OMB 
did  not  renew  authority  for  its  use  after 
February  1995)  Master's  Report  of 
Seamen  Shipped  or  Discharged,  CG- 
735T. 

In  this  final  rule,  the  regulated 
community  would  still  have  to  deal 
with  all  of  the  data  contained  in  these 
records,  in  some  form:  Shipping 
Articles,  CG-705A;  and  Certificate  of 
Discharge,  CG-718A. 

Average  Burden  Hours  per 
Respondent:  Each  year,  shipping 
companies  prepMxe  about  8,000  articles 


with  accompanying  certificates  of 
Discharge;  this  costs  them  almost  $1.43 
million.  Each  year  hereafter,  they  would 
still  prepare  about  8,000  articles  with 
accompanying  certificates,  but  this 
would  cost  them  just  about  $0.43 
million.  The  reason  is  the  efficiency  that 
this  rule  would  bring.  For  each  voyage, 
masters  need  about  2.5  hours  to  prepare 
the  articles  with  acccHnpanying 
certificates  and  send  them.  For  each 
voyage  hereafter,  those  able  to  file 
electronically  would  need  about  0.5 
hour  to  prepare  the  documents  and  0.25 
hour  to  file  the  data  from  them.  The 
burden-hours  would  diminish  by  just 
about  70  percent. 

Savings 

For  Respondents 

The  average  salary  for  the  staff  to 
prepare  the  articles  and  certificates  of 
discharge  is  $50  an  hour.  That  staff 
could  save  20,000  hours  a  year,  though 
the  exact  figure  would  depend  on  two 
variables:  the  numbers  and  kinds  of 
vessels  and  voyages;  and  the  offsetting 
burden,  in  tlie  fourth  and  later  years,  of 
purging  3-year-old  copies  of  certificates 
and  packing  and  sending  3-year-old 
articles.  The  Coast  Guard  invites 
comments  on  the  sizes  of  these  two 
variables. 

For  Coast  Guard 

The  Coast  Guard  would  save  in  three 
ways:  (1)  on  its  own  prarsonnel,  (2)  on 
its  contractore'  personnel,  and  (3)  on 
storage  space.  Although  some  shipping 
companies  may  continue  to  submit 
paper  copies  of  certificates  of  discharge 
requiring  the  Coast  Guard  to  continue 
entering  data  from  some  records,  the 
Coast  Guard  would  save  950  hours  or 
$20,000  a  year  on  its  own  personnel. 
The  Coast  Guard  has  eliminated  10 
"posiGons"  and  saved  19,000  houre  and 
has  lost  $460,000  a  year  from  it's  budget 
to  support  contractore'  {Mrsonnel.  Also, 
the  Coast  Guard  would  need  15  or  20 
fewer  cubic  feet  of  storage-space  a  year 
over  the  next  15  yeara  and  so  would 
save  $7,500  at  $500  a  year  over  those 
yean  on  storage  space. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  current  valid  Office 
Management  Budget  (OMB)  control 
numb«r.  The  Coast  Guard  has  submitted 
the  information  collection  requirements 
in  this  rule  to  OMB  for  review  pursuant 
to  The  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  OMB  has  approved 
information  collection  for  shipping 
articles  and  the  section  numbere  are  46 
CFR  14.207, 14.209. 14.211. 14.213. 
14.309,  and  the  corresponding  OMB 
approval  number  is  OMB  control 


Fednal  KegialBr  /  Vol.  61,  No.  214  /  Monday.  November  4.  1996  /  Rules  and  R^ulations     56637 


number  2115-0015,  and  expires  October 
31, 1997.  OMB  approval  for  Certificate 
of  Discharge  expires  on  September  30, 
1996,  and  the  Coast  Guard  has  asked  for 
OMB  approwd  to  review  that  request. 
See  notice,  number  CGD  9&-056  for 
details. 

Individuals  and  organizations  may 
submit  comments  by  January  29, 1997, 
on  the  information  collection 
reqtiirements  for  this  portion  of  the  final 
rule.  Comments  should  be  directed  to 
the  Executive  Secretary,  Marine  Safety 
Coimcil  as  indicated  under  addresses 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  New 
Executive  Office  Building,  room  10235, 
725  17th  Street  NW.,  Washington,  DC 
20503,  Attention:  Desk  Officer  for  DOT. 
The  Coast  Guard  will  publish  a  notice 
in  the  Federal  Register  of  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  pending  information 
Collection  requirements. 

List  of  Sobjects  in  46  CFR  Part  14 

Oceanographic  research  vessels. 
Reporting  and  recordkeeping 
requirements.  Seamen  (merchant 
marinere). 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  revises  46 
CFR  part  14,  to  read  as  follows: 

PART  14— SHIPMENT  AND 
DISCHARGE  OF  MERCHANT 
MARINERS 


14.313    Storage  of  shipping  articles  and  of 
cratificates  of  discharge. 

Subpart  D—OcMnographIc  RMMfCh 


Subpart 

14.101    Purpose  of  part. 

14. 103    Addresses  of  Coast  Guard. 

14.105    Disclosure  and  privacy. 

Subpart  B— SMpment  of  Merchant  Mariners 

14.201    Voyages  upon  which  shipping 

articles  are  required. 
14.203    Voyages  upon  which  shipping 

articles  are  not  required. 
14.205    Production  of  credentials  by 

merchant  mariner  signing  shipping 

articles. 
14.207    Content  and  form  of  shipping 

articles. 
14.209    Preparadon  of  shipping  articles  at 

beginning  of  voyage. 
14.211    Posting  of  copy  of  shipping  articles. 
14.21 3    Report  of  shipment  of  merchant 

mariner. 

Subpart  C— Otacharaa  of  Marehant  Martnan 

14.301    Paying  off  of  merchant  mariner 
during  or  after  voyage  upon  which 
shipping  articles  are  required. 

14.303    Discharge  of  merchant  mariner  in 
foreign  port. 

14.305    Entries  in  continuous  discharge 
book 

14.307    Entries  on  certificate  of  discharge. 

14.309    Entries  in  shipping  articles  at  end  of 
voyage. 

14.311    Report  of  discharge  of  merchant 
mariner. 


14.401  General. 

14.403  Exemptions. 

14.405  Procedures. 

14.407  Reports. 

Authority:  5  U.S.C  552;  46  U.S.C  Chapters 
103  and  104. 

Subpart  A— Qaneral 

f  14.101    Purpoaaofpan 

This  part  prescribes  rules  for  the 
shipment  and  discharge  of  merchant 
marinere  aboard  certain  vessels  of  the 
United  States. 


§14.103   Addraaaas  Of  Coaat  Guard. 

(a)  By  mail:  National  Maritime  Center 
(NMC-4A),  U.S.  Coast  Guard,  Suite  510, 
4200  Wilson  Boulevard,  Arlington,  VA 
22203-1804. 

(b)  By  facsimile':  703-235-1062. 

f  14.106    Diadoaura  and  privacy. 

The  Coast  Guard  makes  information 
available  to  the  public  in  accordance 
with  49  CFR  pari  7,  including  appendix 
B. 

Subpart  B— Shipment  of  Merchant 
Mariners 

f  14.201    Voyagaa  upon  which  ahippkig 
artldea  are  raqulrad. 

(a)  Before  proceeding  either  upon  a 
foreign,  intercoastal,  or  coastwise 
voyage  (including  a  voyage  on  the  Great 
Lakes)  listed  in  paragraph  (b)  of  this 
section  or  with  die  engagement  or 
replacement  of  a  merchant  mariner  for 
such  a  voyage,  each  master  or 
individual  in  charge  of  a  vessel  or 
seagoing  barge  of  the  United  States  shall 
execute  shipping  articles  however 
prepared,  manually  or  electronically. 
The  master  or  individual  in  charge  and 
each  mariner  engaged  or  replaced  shall 
sign  the  articles. 

(b)  Except  as  provided  by  §  14.203, 
articles  are  required  upon  each  voyage 
by  a  vessel  of  the  United  States — 

(1)  Of  100  gross  tons  or  more,  on  a 
foreign  voyage,  which  is  a  voyage  from 

a  port  in  the  United  States  to  any  foreign 
port  other  than  a  port  in — 

(i)  Canada; 

(ii)  Mexico;  or 

(ill)  The  West  Indies. 

(2)  Of  75  gross  tons  or  more  on  a 
voyage  between  a  port  of  the  United 
States  on  the  Atlantic  Ocean  and  a  port 
of  the  United  States  on  the  Pacific  Coast; 
or 

(3)  Of  50  gross  tons  or  more  on  a 
voyage  between  a  port  in  one  State  and 
a  port  in  another  State  other  than  an 
adjoining  State. 


f14.2n   Voyagaa  upon  which  aNppIng 
arttdaa  era  not  raQulrad. 

Although  they  may  be  used  for  the 
voyage;  shipping  articles  an  not 
reoiiired  for  any  voyage  by — 

(a)  A  yacht; 

(b)  A  vessel  engaged  exclusively  in 
fishing  or  whaling; 

(c)  A  vessel  aboard  which  the 
merchant  marinere  are  by  custom  or 
agreement  entitled  to  participate  in  the 
profits  or  results  of  a  cruise  or  voyage: 

(d)  A  vessel  employed  exclusively  in 
trade  on  the  navigable  rivere  of  the 
United  States:  or 

(e)  A  ferry,  or  a  tug  used  in  ferrying, 
if  die  vessel  is  employed  exclusively  in 
trade  on  the  Great  Lakes,  other  lakes, 
bays,  sounds,  bayous,  canals,  or  harbore. 

114.206  Production  of  cradantlala  by 
merchant  marlitar  signing  ahlpping  arUdaa. 

On  engagement  for  a  voyage  upon 
which  shipping  articles  are  required, 
each  mercmnt  mariner  shall  present  to 
the  master  or  individual  in  charge  of  the 
vessel  every  docimient,  certificate,  or 
license  required  by  law  for  the  service 
the  mariner  would  perform. 

114.207  Content  and  form  of  shipping 


(a)(1)  The  content  and  form  of 
shipping  articles  for  each  vessel  of  the 
United  States  of  100  gross  tons  or  more 
upon  a  foreign  or  intercoastal  voyage 
must  conform  to  the  present  shipping 
articles,  form  CG-705A,  which  meets 
the  requirements  of  46  U.S.C.  10302, 
10303, 10304,  and  10305.  The  articles 
must  identify  the  natiue  of  the  voyage 
and  specify  at  least  the  name,  the 
number  of  the  license  or  merchant 
mariner's  document,  the  capacity  of 
service,  the  time  due  on  board  to  begin 
work,  and  the  name  and  address  of  the 
next  of  Idn  of,  and  the  wages  due  to 
each  merchant  mariner,  either  who  was 
discharged  or  whose  services  were 
otherwise  terminated  during  the  month. 

(2)  The  content  and  form  of  articles 
for  each  such  vessel  upon  a  coastwise 
voyage  (including  a  voyage  on  the  Ckeat 
Lakes)  must  also  conform  to  the  present 
shipping  articles,  form  CG-705A.  which 
meet  the  requirements  of  46  U.S.C. 
10502.  The  articles  must  sp>ecify  at  least 
the  matter  identified  by  paragraph  (a)(1) 
of  this  section,  except  that  they  must  not 
specify  the  wages  due  to  the  mariner. 
The  wages  section  of  the  form  shall  be 
left  blank  for  coastwise  voyages. 

(b)  Any  shipping  company  that 
manually  prepares  the  articles  may, 
upon  request,  obtain  Shipping  Articles. 
Form  CG-705A,  from  any  Officer  in 
Charge,  Marine  Inspection  (OCMI).  of 
the  Coast  Guard. 

(c)  Any  company  that  electronically 
prepares  the  articles  may,  upon  request 
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submitted  to  either  address  in  §  14.103. 
obtain  a  copy  of  software  developed  by 
the  Coast  Guard  to  produce  articJet  in 
the  proper  format.  Alternatively,  a 
company  may  develop  its  own  software 
or  buy  it  off  the  shelf;  but.  in  either  of 
these  cases,  it  must  secure  approval  of 
the  software  from  the  National  Maritime 
Center  at  either  address  in  §  14.103. 

{14.209    Prapwadon  of  shipping  wlleiM  at 
beginning  of  voyaga. 

Each  master  or  individual  in  charge  of 
a  vessel  when  shipping  articles  are 
required  shall  prepare  an  original  and 
two  copies  of  the  articles.  The  original 
and  one  copy  must  be  signed  by  the 
master  or  individual  in  charge  and  by 
each  merchant  mariner,  but  the  second 
copy  must  not  be  signed  by  any  of  them. 

114.211    Posting  of  copy  of  shipping 
artlelas. 

On  commencement  of  a  foreign, 
intercoastal,  or  coastwise  voyage 
(including  a  voyage  on  the  Great  Lakes), 
each  master  or  individual  in  charge  of 
a  vessel  when  shipping  articles  are 
required  shall  ensure  that  a  legible  copy 
of  the  articles,  unsigned  by  the  mariner, 
and  without  the  next  of  kin  information, 
is  posted  at  a  place  accessible  to  the 
crew. 

114.213    RspoTt  of  shipmant  of  msfchant 


(a)  When  a  vessel  of  the  United  States 
sails  upon  a  foreign,  intercoastal.  or 
coastwise  voyage  (excluding  a  voyage 
on  the  Great  Laikes),  each  master  or 
individual  in  charge  shall,  at  the 
commencement  of  the  voyage,  send  one 
copy  of  shipping  articles,  signed  by  the 
master  and  by  each  merchant  mariner, 
to  the  owner,  charterer,  or  managing 
operator.  The  master  shall  keep  the 
original  throughout  the  voyage  and 
enter  in  it  all  charges  made  to  the  crew 
during  the  voyage. 

(b)  fl)  When  a  vessel  of  the  United 
States  sails  exclusively  on  the  Great 
Lakes,  each  master  or  individual  in 
charge  shall,  at  the  commencement  of 
the  season,  or  once  the  vessel  is  put  into 
service,  whichever  occurs  earlier,  send 
one  copy  of  articles,  signed  by  the 
master  and  by  each  mariner,  to  the 
owner,  charterer,  or  managing  operator. 

(2)  The  master  or  individual  in  charge 
shall  every  60  days  send  supplementary 
particulars  of  engagement  covering  each 
mariner  engaged  during  this  period, 
signed  by  the  master  and  by  each 
mariner,  to  the  owner,  charterer,  or 
managing  operator. 

(3)  The  master  of  individual  in  charge 
shall,  at  the  close  of  the  season,  or  once 
the  vessel  is  withdrawn  from  service, 
whichever  occurs  later,  send  articles, 
signed  by  the  master  and  by  each 


mariner,  to  the  owner,  charterer,  or 
managing  operator. 

(c)  When  a  vessel  of  the  United  States 
sales  exclusively  on  bays  or  sounds, 
each  master  or  individual  in  charge 
shall,  at  least  every  60  days,  send 
articles,  signed  by  the  master  and  by 
each  mariner,  to  the  owner,  charter,  or 
managing  operator. 

(d)  Any  person  who  ^Is  to  comply 
with  the  requirements  of  this  section  is 
subject  to  a  civil  penalty  of  $5,000. 

SubfMrt  C— Oiaehwg«  of  Merchant 


{14.301    Paying  off  of  merchant  I 

during  or  aflsr  voyags  upon  twMch  sMpptag 

srttctaa  ars  rsqulrad. 

Each  master  or  individual  in  charge  of 
a  vessel  when  shipping  articles  are 
required  shall  complete  and  sim.  and 
each  merchant  mariner  paid  on  during 
or  after  such  a  voyage  shall  sign  the 
articles  and  otherwise  comply  with  the 
requirements  of  this  subpart.  When 
signed  by  the  master  or  individual  in 
charge  and  by  the  mariner,  the  articles 
constitute  a  release  from  the  duties  to 
which  they  bound  their  parties. 

{ 14.303    DIacharga  of  merchant  marlnar  In 
foreign  port 

UpKjn  the  discharge  of  any  mariner  in 
a  foreign  port,  the  master  shall  make  the 
required  entries  on  the  ship's  articles. 
Upon  the  request  of  the  master  or  a 
mariner,  the  consular  officer  shall 
discharge  the  mariner  in  accordance 
with  the  requirements  of  46  U.S.C. 
10318. 

{ 14.306    Entrlaa  In  oonttoiuoua  diachams 
book. 

If  the  merchant  mariner  holds  a 
continuous  discharge  book,  the  master 
or  individual  in  charge  of  the  vessel 
shall  make  the  proper  entries  in  it. 

{14J07    Entrtaa  on  catUWcala  of 
diacharga. 

(a)  Each  master  or  individual  in 
charge  of  a  vessel  shall,  for  each 
merchant  mariner  being  discharged 
frx)m  the  vessel,  prepare  a  certificate  of 
discharge  and  two  copies:  whether  by 
writing  or  typing  them  on  the  prescribed 
form  with  permanent  ink  or  generating 
them  from  computer  in  the  prescribed 
format:  and  shall  sign  them  with 
permanent  ink.  The  prescribed  format 
for  a  certificate  of  discharge  is  the  same 
as  the  present  form  CG-719A  (Rev.  8- 
80).  The  left  portion  of  the  form  has  the 
mariner's  printed  name,  signature, 
citizenship,  and  merchant  mariner's 
document  number  the  certification 
statement,  date  and  the  master's 
signature.  The  right  portion  of  the  form 
contains  the  rate/ran^  the  mariner  is 


serving  on  the  voyage,  date  and  place  of 
shipment,  date  and  place  of  discharge, 
name  of  the  vessel,  name  of  the 
operating  company,  official  number  of 
the  vessel,  class  of  the  vessel,  and  the 
nature  of  the  voyage. 

(b)  Each  mariner  being  discharged 
shall  sign  the  certificate  and  both  copies 
%irith  permanent  ink. 

(c)  When  the  mariner  leaves  the 
vessel,  the  master  or  individual  in 
charge  shall  give  the  original  certificate 
to  the  mariner. 

(d)  Except  as  directed  by  §  14.313,  the 
shipping  company  shall  keep  both 
copies  of  the  certificate. 

(e)  The  company  shall  provide  copies 
of  certificates  of  discharge  to  the 
mariner  and  the  Coast  Guard  upon 
request. 

{14.300    Eninea  In  shipping  aitlclaa  at  and 
of  1 


(a)  At  the  end  of  each  voyage  upon 
which  shipping  articles  are  required,  the 
master  or  individual  in  charge  of  the 
vessel  shall — 

(1)  Complete  the  articles,  conforming 
the  pertinent  entries  in  them  to  those  on 
the  certificate  of  discharge  and  its 
copies; 

(2)  Note  in  the  articles  the  execution 
of  each  Mutual  Release: 

(3)  Attach  to  the  articles  each  Mutual 
Release  and  a  copy  of  each  certificate: 
and 

(4)  Pay  to  each  merchant  mariner  all 
wages  due. 

(b)  When  paid  off,  each  mariner  shall 
sign  the  articles. 

{14.311    Report  of  dtacharga  of  msrehant 


(a)  At  the  end  of  each  foreign, 
intercoastal,  and  coastwise  voyage  by  a 
vessel  of  the  United  States,  or  of  each 
voyage  by  such  a  vessel  that  sails 
exclusively  on  bays  or  sounds  (or  by 
such  a  vessel  at  the  close  of  the  season 
on  the  Great  Lakes,  or  once  the  vessel 
is  withdrawn  from  service  there, 
whichever  occxirs  later),  the  shipping 
company  shall  electronically  transmit 
the  data  from  the  certificates  of 
discharge  via  modem  to  an  electronic 
address  which  the  shipping  company 
may  request  from  the  National  Maritime 
Center. 

(b)  If  the  data  is  submitted  manually, 
the  shipping  companies  shall  provide 
the  data  for  foreign  and  intercoastal 
voyages  at  the  end  of  each  voyage.  For 
coastwise  voyages  or  of  each  voyage  by 
such  a  vessel  that  sails  exclusively  on 
bays  or  sounds  (or  by  such  a  vessel  at 
the  dose  of  the  season  of  the  Great 
Lakes,  or  once  the  vessel  is  withdrawn 
from  service  there,  whichever  occurs 
later),  the  shipping  companies  shall 
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submit  a  copy  of  each  certificate  of 
discharge  to  the  address  in  §  14.103(a)  at 
least  once  per  calendar  month. 

114^13    Storage  of  ahlpping  artlclaa  and 
of  oarUflcalas  of  diacharga. 

(a)  Each  shipping  company  shall  keep 
all  original  shipping  articles  and  copies 
of  all  certificates  of  discharge  for  3 
years.  After  3  years  the  shipping 
companies  shall  prepare  the  original 
shipping  articles  in  alphabetical  order 
by  vessel  name  and  send  to  the  address 
in  §  14.103(a)  for  storage  at  the  Federal 
Records  Center  at  SuiUand,  Maryland. 
The  company  may  dispose  of  the  copies 
of  certificates  of  discharge.  The  Coast 
Guard  will  dispose  of  copies  of 
certificates  submitted  manually,  once 
the  data  are  entered  into  its  sea-service 
database  and  are  validated. 

(b)  Each  shipping  company  that  goes 
out  of  business  or  merges  with  another 
company  shall  send  all  original  articles 
to  the  address  in  §  14.103(a)  within  30 
days  of  the  transaction. 

(c)  The  shipping  company  must 
provide  copies  of  shipping  articles  and 
certificates  of  discharge  to  the  mariner 
and  the  Coast  Guard  upon  request. 

Subpart  D— Oceanographic  Research 
Vessels 

{ 14.401    General. 

Unless  otherwise  provided  by  Title  46 
United  States  Code,  by  any  act 
amending  or  supplementing  that  Tide, 
or  by  this  subput,  that  Tide  as  far  as  it 
governs  the  employment  of  merchant 
mariners  remains,  and  any  act  amending 
or  supplementing  that  title  becomes, 
applicable  to  oceanographic  research 
vessels. 

{14.403    Exemptions. 

(a)  Certain  requirements  of  Title  46, 
United  States  Code  do  not  apply  to  the 
employment  of  merchant  mariners  on 
oceanographic  research  vessels.  These 
requirements  are  those  concerned  with, 
among  other  things,  the  shipment  and 
discharge  of  mariners,  their  pay  and 
allotments,  and  the  adequacy  of  their 
clothing.  46  U.S.C.  2113(2)  allows 
exemptions  of  oceanographic  research 
vessels  from  certain  requirements  of 
parts  B,  C,  F,  or  G  of  subtitle  II  of  46 
U.S.C,  upon  such  terms  as  the  Secretary 
of  the  Department  of  Transportation 
deems  suitable.  The  exemptions 
available  imder  this  subpart  are  subject 
to  the  following  terms: 

(1)  No  use  of  any  exemption  relieves 
the  owner,  charterer,  managing  operator. 


master,  of  individual  in  charge  of  the 
vessel  of  other  statutory  responsibilities 
for  the  protection  of  every  mariner 
under  his  or  her  command. 

(2)  If  it  is  presented  at  a  reasonable 
time  and  in  a  reasonable  manner,  the 
master  or  individual  in  charge  shall 
receive,  consider,  and  appropriately 
address  the  legitimate  complaint  of  any 
mariner. 

(b)  For  any  oceanographic  research 
vessel  sailing  with  any  mariner 
employed  by  any  firm,  associaticm, 
corporation,  or  educational  or 
governmental  body  or  agency,  the 
Commandant  may  grant  exemptions 
bom — 

(1)  46  U.S.C.  10301,  Application: 

(2)  46  U.S.C.  10302,  Shipping  articles 
(for  foreign  and  intercoastal  voyages): 

(3)  46  U.S.C.  10307,  Postii^  of 
articles; 

(4)  46  U.S.C.  10308.  Foreign 
engagements; 

(5)  46  U.S.C.  10311,  Certificates  of 
discharge; 

(6)  46  U.S.C.  10313  and  10504,  Wages; 

(7)  46  U.S.C.  10314  and  10505, 
Advances; 

(8)  46  U.S.C.  10315.  Allotments; 

(9)  46  U.S.C.  10316  and  10506,  Trusts; 

(10)  46  U.S.C.  10321  and  10508. 
General  penalties; 

(11)  46  U.S.C.  10502,  Shipping 
articles  [iot  coastwise  voyages);  and 

(12)  46  U.S.C.  10509.  Penalty  for 
failure  to  begin  coastwise  voyages. 

{14.405    Procedures. 

(a)  Upon  written  request  for  the 
owner,  charterer,  managing  operator, 
master,  or  individual  in  charge  of  the 
vessel  to  the  OCMI  of  the  Coast  Guard 
in  whose  zone  the  vessel  is  located,  the 
Conunandant  may  grant  an  exemption 
of  any  oceanographic  research  vessel 
designated  by  46  U.S.C.  2113(2)  from 
any  requirement  of  any  section  listed  by 
§  14.403(b). 

(b)  The  request  must  state — 

(1)  Any  requirement  of  any  section 
listed  in  §  14.403(b)  from  which  the 
applicant  wishes  an  exemption;  and 

(2)  What  business  practices  regarding, 
among  other  things,  the  shipment  and 
discharge  of  merchant  mariners,  their 
pay  and  allotments,  and  the  adequacy  of 
their  clothing  would  justify  the 
exemption. 

(c)  The  CK2Ai  will  forward  the 
request,  along  with  his  or  her 
recommendation,  to  the  Commandant, 
who  will  determine  whether  to  grant 
any  exemption  of  any  vessel  frt>m  any 


requirement.  The  CXIMI  will  issue  a 
letter  indicating  any  exemption  granted. 
The  master  or  individual  in  charge  of 
the  vessel  shall  keep  the  letter  aboard 
the  vessel. 

(d)  If  operating  conditions  change,  the 
owner,  charterer,  managing  operator, 
master,  or  individual  in  charge  of  the 
vessel  shall  so  advise  the  CX^Q.  The 
OCMI  will  forward  pertinent 
information  on  how  the  conditions  have 
changed,  along  with  his  or  her 
recommendation,  to  the  Commandant, 
who  will  determine  whether  any 
exemption  should  remain  granted. 

{14.407    Reports. 

(a)  The  owner,  charterer,  managing 
operator,  master,  or  individual  in  charge 
of  each  oceanographic  research  vessel  of 
100  gross  tons  or  more  shall  maintain  a 
record  of  the  employment,  discharge,  or 
termination  of  service  of  every  merchant 
mariner  in  the  crew.  At  least  every  6 
months,  the  person  maintaining  this 
record  shall  transmit  it  to  the  Coast 
Guard,  either  manually,  in  the  form  of 

a  copy  of  a  certificate  of  discharge,  or 
electronically. 

(b)  The  owner,  charterer,  managing 
operator,  master,  or  individual  in  charge 
of  the  vessel  shall  keep  original 
shipping  articles  and  a  copy  of  each 
certificate  ready  for  review  by  the  Coast 
Guard  or  the  cl)ncemed  mariner  upon 
request.  After  January  3, 1997,  the  Coast 
Guard  will  no  longer  keep  either 
original  articles  or  copies  of  certificates: 
it  will  keep  only  electronic  records  of 
emplo)rment. 

(c)  liie  master  or  individual  in  charge 
of  the  vessel  shall  ensure  that  every 
entry  made  in  the  articles  agrees  with 
the  corresponding  entry  made  in  a 
continuous  discharge  book,  on  a 
certificate,  or  in  any  other  proof  of  sea 
service  furnished  to  the  mariner. 

(d)  Each  oceanographic  company 
shall  keep  all  original  articles  and 
copies  of  all  certificates  for  3  years. 
After  that  each  such  company  shall  send 
all  articles  to  the  address  in  §  14.103(a). 

(e)  Each  oceanographic  company  that 
goes  out  of  business  or  merges  v«th 
another  company  shall  send  all  original 
articles  to  the  address  in  §  14.103(a] 
within  30  days  of  the  transaction. 

Dated:  October  28, 1996. 
I.e.  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief, 
Marine  Safety  and  Environmental  Protection. 
[FR  Doc.  96-28082  Filed  11-1-96;  8:45  am] 
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This  section  o»  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  propoeed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  »  to  give  interested 
persons  an  opportunity  to  participate  in  the 
aite  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  TRANSPORTATION 
F«d«rai  Aviation  Administration 
14CFRPart39 

IDoetot  No.  96-8W-06-nAD] 

AinworthlnMS  Olractfvaa;  Schwaizar 
Aiircraft  Corporation  IModal  2e9A.  A-1, 
B,  and  C,  and  TH~55A  Haiicoptara 

AOENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemakins 
(NPRM). 


SUIMtlARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
Schweizer  Aircraft  Corporation  Model 
269A.  A-1.  B.  and  C.  and  TH-55A 
helicopters,  with  a  certain  main  rotor 
transmission  ring  gear  (ring  gear) 
installed.  This  proposal  would  require 
inspections  of  the  ring  gear  teeth  for 
pitting,  wearing,  cracking  or  corrosion, 
and  replacement  of  the  ring  gear  if  such 
ring  gear  teeth  surface  deterioration  is 
found;  and  would  also  require  creating 
a  main  rotor  transmission  component 
log  card,  if  none  is  available,  and 
making  a  notation  on  the  main  rotor 
transmission  component  log  card  if  a 
ring  gear  is  changed.  This  proposal  is 
prompted  by  reports  of  failures  of  the 
ring  gear  due  to  single  tooth  distress  as 
a  result  of  improper  gear  tooth  spacing 
during  the  manufacturing  of  the  ring 
gear.  The  actions  spe<:ined  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  ring  gear,  loss  of  drive  to 
the  main  rotor  gearbox,  and  a 
subsequent  forced  landing. 

DATES:  Comments  must  be  received  by 
January  ,3.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  96-SW-05-AD.  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 


a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Schweizer  Aircraft  Corporation.  P.O. 
Box  147,  Elmira,  NY  14902,  ATTN: 
Publications  Dept.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Assistant  Chief  Counsel,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas. 

FOR  FUPTMER  INFORMATKM  CONTACT:  Mr. 
Raymond  Reinhardt,  Aerospace 
Engineer,  New  York  Aircraft 
Certification  Office,  FAA,  181  South 
Franklin  Ave.,  Room  202,  Valley 
Stream,  New  York  11581,  telephone 
(516)  256-7532,  fax  (516)  568-2716. 

SUPPI.EMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SW05-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 


Coimsel,  Attention:  Rules  Docket  No. 
96-SW-05-AD,  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth.  Texas  76137. 

Discussion 

This  document  proposes  the  adoption 
of  a  new  AD  that  is  applicable  to 
Schweizer  Aircraft  Corporation  Model 
269A,  Al.  B,  and  C.  and  TH-55A 
helicopters,  with  ring  gear,  part  number 
(P/N)  269A5104-5,  installed.  This 
proposal  is  prompted  by  35  reports  of 
failures  of  the  ring  gear  since  July  1975. 
The  failures  were  attributed  to  single 
tooth  distress  as  a  result  of  improper 
gear  tooth  spacing  during  the 
manufacturing  of  the  gear.  The  tooth 
spacing  variation  forces  the  tooth  that  is 
improperly  spaced  to  accept  more  of  the 
load  at  longer  duration  or  at  a  location 
that  leads  to  higher  point  contact  loads 
and  surface  distress.  This  surface 
distress  eventually  leads  to  subsurface 
cracking  and  finally  fatigue  failure.  One 
of  these  failures  resulted  in  loss  of  drive 
to  the  main  rotor  gearbox  resulting  in  a 
forced  autorotational  landing  of  the 
helicopter.  Three  failures  caused  the 
"XMSN  TEMP./PRESS"  red  warning 
indicator  on  the  main  instrument  panel 
to  illuminate  due  to  low  oil  pressure 
caused  by  a  secondary  failure  of  the 
main  transmission  lube  pump.  The 
other  failures  resulted  only  in  iiuTeased 
noise  and/or  vibration.  This  proposal 
would  require  inspections  of  the  ring 
gear  teeth  for  pitting,  wearing,  cracking 
or  corrosion,  and  replacement  of  the 
ring  gear  if  such  ring  gear  teeth  surface 
deterioration  is  found.  The  proposed 
inspections  would  be  accomplished 
before  further  flight  if  clicking,  tapping, 
or  other  unusual  noises,  or  unusual 
vibration  is  detected  while  operating  the 
helicopter,  or  if  metal  particles  are 
found  on  the  magnetic  drain  plug 
during  routine  maintenance;  or,  upon 
installation  of  replacement  serviceable 
parts  or  transmissions;  and  within  the 
next  50  hours  TIS  or  at  the  next  aiuiual 
inspection,  whichever  occurs  first. 
Thereafter,  the  notice  proposes 
repetitive  inspections  at  each  50  hours 
TIS  inspection  in  accordance  with  the 
manufacturer's  service  bulletin.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
ring  gear,  loss  of  drive  to  the  main  rotor 
gearbox,  and  a  subsequent  forced 
landing. 

The  FAA  has  reviewed  Schweizer 
Aircraft  Corporation  Service  Bulletin  B- 
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244.2.  dated  February  19. 1996.  which 
describes  procedures  for  inspection  of 
the  ring  gear  for  surface  deterioration, 
pitting,  wearing,  cracking,  or  corrosion, 
and  replacement  of  the  main 
transmission  if  surface  deterioration, 
pitting,  wearing,  cracking,  or  corrosion 
is  found. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Schweizer  Aircraft 
Corporation  Model  269 A,  A-1,  B.  and  C, 
and  TH-55A  helicopters  of  the  same 
type  design,  the  proposed  AD  would 
require  an  inspection  of  the  ring  gear  for 
surface  deterioration,  pitting,  wearing, 
cracking,  or  corrosion,  and  replacement 
of  the  ring  gear  with  ring  gear,  P/N 
269A5104-7,  if  surface  deterioration, 
pitting,  wearing,  cracking,  or  corrosion 
is  found;  and,  creation  of  a  main  rotor 
transmission  component  log  card  if 
none  is  available,  and  a  notation  on  the 
main  rotor  transmission  component  log 
card  if  a  ring  gear.  P/N  269A5104-7.  is 
installed.  Schweizer  Aircraft 
Corporation  has  blank  component  log 
cards  available  for  main  rotor 
transmissions  that  do  not  currently  have 
a  component  log  card.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  87  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  fbke 
approximately  2  work  hours  per 
helicopter  to  accomplish  the  initial 
inspections,  0.5  hours  to  create  a  main 
rotor  transmission  component  log  card, 
and  28  work  hours  if  removal  and 
replacement  of  the  ring  gear  is  required, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $6,400  per  ring  gear  and 
$1,219  per  overhaul  kit.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $822,063,  assuming 
creation  of  a  component  log  card  and 
replacement  of  the  ring  gear  in  the 
entire  fleet  is  necessary. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  pro[>osed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Sch%*eizer  Aircraft  Corponitioii:  Docket  No. 
96-SW-05-AD. 

Applicability:  Model  269 A,  A-1,  B,  and  C. 
and  TH-55A  helicopters,  with  main  rotor 
transmission  ring  gear  (ring  gear),  part 
numlwr  (P/N)  269A5104-5,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modlRed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  Iwen  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
firom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
'  actions  necessary  to  address  the  unsafe 
condition  descrilied  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  ctianged  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  ring  gear,  loss  of 
drive  to  the  main  rotor  geartmx,  and  a 
sul>sequent  forced  landing,  accomplish  the 
following: 


(a)  Inspect  the  ring  gear  teeth  for  surface 
deterioration,  pitting,  wearing,  cracking  or 
corrosion  in  accordance  with  Schweizer 
Service  Bulletin  B-244.2,  dated  February  19, 
1996,  as  follows: 

(1)  Before  further  flight,  if  a  clicking  or 
tapping  sound  or  other  unusual  noise  or 
unusual  vibration  is  detected  while  operating 
the  helicopter,  or  if  a  metal  particle  is  found 
on  the  magnetic  drain  plug  during  routine 
maintenance; 

(2)  Before  installing  a  main  rotor 
transmission  which  contains  an  affected  ring 
gear  on  the  helicopter; 

(3)  Within  the  next  50  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  or  at  the  next  annual  inspection, 
whichever  occurs  first 

(b)  Thereafter,  inspect  the  ring  gear  teeth  at 
intervals  not  to  excrad  SO  hours  TIS  in 
accordance  with  Schweizer  Service  Bulletin 
B-244.2,  dated  February  19, 1996. 

(c)  If  Sluice  deterioration,  pitting,  wearii)g. 
cracking  or  corrosion  is  discovered,  liefore 
further  flight,  remove  the  transmission  from 
service  and  replace  the  ring  gear  with  a  ring 
gear,  P/N  269A5104-7. 

(d)  At  the  next  main  rotor  transmission 
overhaul,  remove  and  replace  the  ring  gear. 
P/N  269A5104-5.  identified  on  the  face  of 
the  ring  gear  by  the  letters  EGC,  ACR,  or  the 
manufacturer  code  numlier  23751  (EGC)  or 
57152  (ACR)  and  replace  it  with  a  ring  gear, 
P/N  269A5104-7. 

(e)  Installation  of  a  ring  gear,  P/N 
269A5104-7,  is  considered  a  terminating 
action  tor  this  AD  and  must  be  annotated  on 
a  Schweizer  Aircraft  Corporation  component 
log  card.  A  new  component  log  card  must  l>e 
created  if  a  component  log  card  is  not  in  the 
applicable  maintenance  records. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  l>e 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office.  FAA.  Operatora 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Insf>ector,  who  may 
concur  or  conunent  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  t>e 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished,  provided  no 
clicking  or  tapping  sound  or  other  unusual 
noise  or  unusual  vibration  was  detected  on 
any  previous  flight 

Issued  in  Fort  Worth,  Texas,  ob  Octolier  25. 
1996. 

EricBries, 

Acting  Manager,  Rotorcraft  Directomte, 
Aircraft  Certification  Service. 
IFR  Doc.  96-28168  Filed  11-1-96;  8:45  ami 
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14  CFH  Part  39 

(Dockat  Na  9ft-CE~34-nAO] 

RIN  2120-AA94 


Airworthinaas  Diractivaa;  Falrchild 
Aircraft  SA226  ar>d  SA227  Sartos 
Airplanaa 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUtNCARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes.  The  proposed  action  would 
require  modifying  the  electrical  power 
generation  system.  Three  reports  of  both 
generators  going  off-line  on  the  affected 
airplanes  while  in-flight  prompted  this 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  both  generators  during  critical 
phases  of  flight  (such  as  night  operation 
or  while  in  icing  conditions),  which 
could  result  in  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  February  3,  1997. 

A00RE8SC8:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  95-CE-34- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Field  Support  Engineering,  Fairchild 
Aircraft.  P.O.  Box  790490,  San  Antonio. 
Texas  78279-0490;  telephone  (210) 
824-9421:  facsimile  (210)  820-8609. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ingrid  D.  Knox,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone  (817) 222-5190; 
facsimile  (817)  222-5960. 

8UPPI.EMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 


the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  nport  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-34-AD."  The 
(>ostcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  95-CE-34-AD,  Room 
1558.  601  E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 

Diacuwion 

The  FAA  has  received  three  reports  of 
both  generatore  going  off-line  during 
flight  ofMrations  on  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes.  In 
one  instance,  both  generators  went  off- 
line when  the  airplane  was  cruising  at 
21,500  feet.  The  pilot  immediately 
began  resetting  the  generatore  without 
Initial  success.  After  the  airplane  had 
descended  to  an  altitude  of  13,000  feet, 
the  pilot  was  able  to  bring  the  generatore 
back  on-hne.  In  all  three  incidents,  the 
generator  control  unit  required 
replacement. 

Applicable  Service  Information 

Fairchild  Aircraft  has  issued  several 
service  bulletins  to  address  these 
electrical  power  generation  system 
problems.  The  following  presents  and 
briefly  describes  the  technical 
modification  intent  of  each  service 
bulletin  (SB): 

—SB  226-24-027.  Issued:  May  19.  1988. 
Revised:  February  22. 1989:  Specifies 
procedures  for  replacing  the  existing 
generator  fault  transformer  wiring 
with  dual  conductor  shielded  wiring 
on  Fairchild  SA226  .series  airplanes. 
—SB  227-24-008.  Issued:  March  18. 
1988,  Revised:  February  22,  1989: 


Specifies  the  same  procedures  as  SB 
226-24-027,  but  provides  these 
procedures  for  Fairchild  Aircraft 
SA227  series  airplanes. 

—SB  226-24-023,  Issued:  October  25. 
1985,  Revised:  January  23, 1989: 
Specifies  procedures  for  rewiring  the 
direct  mrrent  (DC)  generation  system 
to  reduce  the  i>ossibility  of  325-amp 
current  limiter  failure  on  Fairchild 
Aircraft  SAZ26  series  airplanes. 

—SB  227-24-005.  Issued:  October  25. 
1985.  Revised:  January  23. 1989: 
Specifies  the  same  procedures  as  SB 
226-24-023.  but  provides  these 
procedures  for  Fairchild  Aircraft 
SA227  series  airplanes. 

—SB  226-24-026.  Issued:  May  27. 1987: 
Specifies  procedures  for  modifying 
the  voltage  regulator  access  panel  and 
installing  a  connector  in  the  wire 
bundle  on  Fairchild  Aircraft  SA226 
series  airplanes. 

—SB  24-018.  Issued:  October  22. 1980. 
Revised:  January  7. 1981:  Specifies 
procedures  for  installing  new  voltage 
regulatora,  rerouting  certain  wires, 
and  replacing  the  entire  voltage 
regulator  panel  assembly  on  Fairchild 
Aircraft  SA226  series  airplanes. 

—SB  226-24-031.  dated  July  27.  1989: 
Specifies  procedures  for  modifying 
the  DC  generator  control  system  so 
that  it  will  operate  off  its  respective 
generator  output  on  Fairchild  Aircraft 
SA226  series  airplanes.  This  includes 
removing  field  current  and  reset 
resistors,  removing  the  reset  and 
generator  relays  and  associated 
diodes,  installing  a  10-amp  generator 
control  circuit  breaker  to  me  left-hand 
and  right-hand  essential  bus  panels, 
and  replacing  the  10-amp  generator 
control  circuit  breakere  in  the  left- 
hand  and  right-hand  wheelwells  with 
15-amp  circuit  breakere  that  are  wired 
in  series  with  the  generator  control 
drciiit  breakere. 

—SB  227-24-012.  Issued:  May  4. 1989. 
Revised:  July  27. 1989:  Specifies  the 
same  procedures  as  SB  226-24-031. 
but  provides  these  procedures  for 
Fairchild  Aircraft  SA227  series 
airplanes. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  failure  of  both  generatore  during 
critical  phases  of  flight  (such  as  night 
operation  or  while  in  icing  conditions), 
which  could  result  in  loss  of  control  of 
the  airplane. 
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Explanatiim  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  tbat  is  likely  to  exist  or 
develop  in  other  Fairdiild  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  require  modifying  the  electrical 
power  generation  system. 
Accomplishment  of  the  proposed 
modifications  would  be  in  accordance 
with  the  service  bulletins  previously 
referenced. 

Cost  Impact 

The  FAA  estimates  that  34  SA226 
series  airplanes  and  206  SA227  series 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  modifications, 
that  it  would  take  approximately  80 
workhoure  per  SA226  series  airplane 
and  50  workhoure  per  SA227  series 
airplane  to  accomplish  the  proposed 
modifications,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  $12,400  for 
SA226  series  airplanes  and  $6,000  for 
SA227  series  airplanes.  Based  on  these 
figures,  the  total  cost  Impact  of  the 
proposed  AD  on  U.S.  operatore  is 
estimated  to  be  $584,800  for  SA226 
series  airplane  operatore  (or  $17,200  per 
airplane)  and  $1,854,000  for  SA227 
series  airplane  operatore  (or  $9,000  per 
airplane).  This  figure  is  based  on  the 
assumption  that  no  owner/operator  of 
the  affected  airplanes  has  accomplished 
the  proposed  modifications.  Fairchild 
Aircraft  has  informed  the  FAA  that  no 
parts  have  been  distributed  to  any 
affected  airplane  owner/operator. 

The  proposed  AD  allows  2,000  houre 
time-In-service  (TIS)  after  the  proposed 
AD  would  become  effective  before 
mandatory  accomplishment  of  the 
design  modifications.  The  average 
utilization  of  the  fleet  for  those 
airplanes  in  commercial  commuter 
service  is  approximately  25  to  50  houre 
TIS  per  week.  Based  on  these  fig\ires, 
operatore  of  commuter-class  airplanes 
involved  in  commercial  operation 
would  have  to  accomplish  the  proposed 
modification  within  24  to  48  calendar 
months  after  the  proposed  AD  would 
become  effective.  For  private  ownere. 
who  typically  operate  between  100  to 
200  houre  TIS  per  year,  this  would 
allow  24  to  48  yeare  before  the  proposed 
modification  would  be  mandatory. 

Regulatory  Flexibility  Determination 
and  Anal3r8is 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regulations. 


The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  compljring  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions.  A  "substantial  number"  is 
defined  as  a  number  that  Is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
small  entitles  subject  to  a  proposed  rule, 
or  any  number  of  small  entitles  judged 
to  be  substantial  by  the  rulemaking 
official.  A  "significant  economic 
impact"  is  defined  by  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Order  2100.14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  9  aircraft  owmed  and  the 
annualized  cost  thresholds  at  $69,000 
for  scheduled  operatore  and  $5,000  for 
unscheduled  operatore. 

The  FAA  has  determined  that,  for  four 
entitles  (two  nonscheduled  air  carriere 
and  two  scheduled  air  carriere),  the 
compliance  costs  of  the  proposed  AD 
would  impose  a  significant  economic 
impact.  Because  at  least  11  small 
entities  are  not  affected,  the  proposed 
AD  would  not  affect  a  "substantial 
number  of  small  entities"  as  defined  In 
Order  2100.14A. 

A  copy  of  the  full  Cost  Analysis  and 
Regulatory  Flexibility  Determination  for 
the  proposed  action  may  be  examined  at 
the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  95-CE-34-AD,  Room 
1558,  601  E.  12th  Stiwt,  Kansas  City, 
Missouri. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

F^r  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  h^s  been  placed  In  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Doicket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Fairchild  Aircraft:  Docket  No.  95-CE-34- 
AD. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Model 

Serial  Nos. 

SA226-T  

T201  through  T275  and 

T277  through  T291 . 

SA226-T(B) 

T(B)276  and  T(B)292 

through  T(B)4 17. 

SA226-AT  

AT001  through  AT074. 

SA226-TC 

TC201  through  TC4 19. 

SA227-Tr  

Tr421  through  Tr541. 

SA227-AT  

AT423  through  AT631. 

SA227-AC 

AC406,  AC415,AC416, 

AC420  through  AC705, 

and  AC707  through 

AC733. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected ,  the 
owner/op)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eff&ct  of  the  modification,  alteration,  or 
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repair  on  the  unsafe  condition  addressed  by 
this  AO:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next 
2.000  hours  time-in-service  af^  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  fiailure  of  both  generators 
during  critical  phases  of  flight  (such  as  night 
operation  or  while  in  icing  conditions), 
which  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  For  the  moidel  and  serial  number 
airplanes  presented  below,  replace  the 
existing  generator  fault  transformer  wiring 
with  new  dual  conductor  shielded  wire  in 
accordance  with  Fairchild  Service  Bulletin 
(SB)  226-24-027.  Issued:  May  19.  1988. 
Revised:  February  22. 1989.  or  Fairchild  SB 
227-24-008,  Issued:  October  25.  1985, 
Revised:  January  23,  1989.  as  applicable. 

(1)  Model  SA226-T  airplanes,  serial 
numbers  T201  through  T275  and  T277 
through  T291;  Model  SA226-T(B)  airplanes, 
serial  numbers  T(B)276  and  T(B)292  through 
T(B)417;  Model  SA226-AT  airplanes,  serial 
numbers  ATDOl  through  AT074;  and  Model 
SA226-TC  airplanes,  serial  numbers  TC201 
through  TC4 19 

(2)  Model  SA227-TT  airplanes,  serial 
numbers  TT421  through  TT541;  Model 
SA227-AT  airplanes,  serial  numbers  AT423 
through  AT631,  and  Model  SA227-AC 
airplanes,  serial  numbers  AC406,  AC41S, 
AC416,  and  AC420  through  AC683. 

(b)  For  the  model  and  serial  number 
airplanes  presented  below,  rewire  the 
electrical  power  generation  system  to  reduce 
the  possibility  of  32S-amp  current  limiter 
failure  in  accordance  with  Fairchild  SB  226- 
24-023.  Issued:  October  25.  1985.  Revised: 
January  23,  1989.  or  Fairchild  SB  227-24- 
005,  Issued:  October  25.  1985.  Revised: 
January  23,  1989.  as  applicable 

(1)  Model  SA226-T  airplanes,  serial 
numbers  T249  through  T275  and  T277 
through  T291;  Model  SA226-T(B)  airplanes, 
serial  numbers  T(B)276  and  T(B)292  through 
T(B)417;  Model  SA226-AT  airplanes,  serial 
numbers  AT025  through  AT074:  and  Model 
SA226-TC  airplanes,  serial  numbers  TC::209 
through  TC4 19. 

(2)  Model  SA227-TT  airplanes,  serial 
numbers  TT421  through  TT541:  Models 
SA227-AT  airplanes,  serial  numbers  AT423 
through  AT591;  and  SA227-AC  airplanes, 
serial  numbers  AC420  through  AC:594 

(c)  For  Model  SA226-T  airplanes,  serial 
numbers  T249  through  T275  and  T277 
through  T291:  Model  SA226-T(B)  airplanes, 
serial  numbers  T(B)276  and  T(B)292  through 
T(B)417:  Model  SA226-AT  airplanes,  serial 
numbers  AT025  through  AT074;  and  Model 
SA226-TC  airplanes,  serial  numbers  TC209 
through  TC419.  modify  the  voltage  regulator 
access  panel  and  install  a  connector  in  the 
wire  bundle  in  accordance  with  Fairchild  SB 
226-24-026.  Issued:  May  27.  1987 

(d)  For  Model  SA226-T  airplanes,  serial 
numbers  T201  through  T275  and  T277 
thriiugh  T291:  Model  SA226-T(B)  airplanes, 
serial  numbers  7(8)276  and  T(B)292  through 
T(B).347,  Model  SA226-AT  airplanes,  serial 
numbers  ATOOl  through  AT074:  and  Model 
SA226-TC:  airplanes,  serial  numbers  TC201 
through  TC348,  install  new  voltage 


regulaton.  rBrouts  certain  wriret,  and  replace 
the  entire  voltaga  rsguktor  panel  assembly  In 
accordanca  with  Fakchild  SB  24-018,  Issued: 
October  22. 1980.  Raviaed:  lanuary  7.  1981. 

(a)  For  the  model  and  serial  number 
airplanes  presented  below,  modify  the  direct 
currant  (DQ  gaoarator  control  system  so  that 
it  will  operate  off  its  respective  generator 
output  in  accordance  with  Fairchild  SB  226- 
24-031,  dated  July  27. 1989.  or  Fairchild  SB 
227-24-012.  Issued:  May  4. 1989:  Revised: 
luly  27. 1969.  as  applicable.  This  includes 
removing  field  current  and  reset  resistors, 
removing  the  reset  and  generator  relays  and 
associated  diodes,  installing  a  10-amp 
generator  control  circuit  breaker  to  the  left- 
hand  and  right-hand  essential  bus  panels, 
and  replacing  the  10-amp  generator  control 
circuit  breakers  in  the  left-hand  and  right- 
hand  wheelwells  with  15-amp  circuit 
braakera  that  are  wired  in  series  with  the 
generator  control  circuit  breakera. 

(1)  Model  SA226-T  airplanes,  serial 
numbers  T249  through  T275  and  T277 
through  T291:  Model  SA226-T(B)  airplanes, 
serial  numben  T(B)276  and  T(B)292  through 
T(B)417;  Model  SA226-AT  airplanes,  serial 
numbers  AT025  through  AT074:  and  Model 
SA226-TC  airplanes,  serial  numbera  TC209 
through  TC4 19. 

(2)  Model  SA227-TT  airplanes,  serial 
numbers  TT421  through  TT541:  Model 
SA227-AT  airplanes,  serial  numben  AT423 
through  AT695;  and  Model  SA227-AC 
airplanes,  serial  numben  AC406.  AC415, 
AG416,  AC:420  through  AC556.  AC558 
through  AC705,  and  AC707  through  AC733. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Fort  Worth 
Airplane  Certification  Office  (A(X)).  FAA. 
2601  Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACX). 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obuined  firom  the  Fort  Worth  ACXD. 

(h)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Fairchild  Aircraft. 
P  O.  Box  79O490.  San  Antonio,  Texas  78279- 
0490:  or  may  examine  this  document  at  the 
FAA,  Central  Region.  Office  of  the  Assistant 
Chief  Counsel.  Room  1S58,  601  E.  12th 
Street.  Kansas  Qty.  Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on 
October  28. 1996. 
loha  R.  Colony. 

Acting  Manager.  Small  Airplane  Directorate, 
Atrcraft  Certification  Service 
jFR  Doc  96-28165  Filed  11-1-96:  8:45  am] 
iHUNQ  COM  4aiO-1S-U 


14CFRPwt71 

[Atrapaoa  Doctol  Na  9ft-AWP-27I 

Propoa»d  Amandmant  of  Ciaaa  E 
Airapaoa;  San  Joaa,  CA 

AOENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at  San 
Jose,  CA.  The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (RWY)  14/32  at  South 
County  Airport  of  Santa  Clara  County 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  South  County  Airport  of  Santa  Clara 
Coimty.  San  Martin,  CA. 
DATES:  Comments  must  be  received  on 
or  before  November  8. 1996. 
AOOftESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.  Operations  Branch,  AWP-530. 
Docket  No.  96-AWP-27.  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles.  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007. 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  Buck.  Airspace  Specialist. 
Operations  Branch,  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale.  California.  90261. 
telephone  (310)  725-6556. 

SUPPI.EMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  (wrticularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
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Communications  should  identify  the 
ainpace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-27."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be    • 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  tius  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale.  California  90261. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM   . 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Communications  must  identify 
the  notice  niunber  of  this  NPRM. 
Peraons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  which  describes  the 
application  prcx»dures. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  Class  E  airspace  area 
at  San  Jose.  CA.  The  development  of 
GPS  SIAP  at  South  County  Airport  of 
Santa  Clara  Coimty  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  GPS  RWY  14/27  SIAP  at  South 
Coimty  Airport  of  Santa  Clara  County, 
San  Martin,  CA.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996. 
and  effective  September  16, 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963,  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [AmandacQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16. 1996,  is  amended  as 
follows: 

Paraffaph  6005    Class  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


each  side  of  the  139*  bearing  from  the  San 
Jose  NDB,  extending  from  the  5-mile  radius 
of  the  San  Jose  International  Airport  to  24.3 
miles  southeast  of  the  NDB  and  within  a  6.9- 
mile  radius  of  the  South  County  Aiipoit  of 
Santa  Clara  County  and  that  airspace 
bounded  by  a  line  beginning  a  Uit 
37»30W'N.  long.  121*52'04"W;  to  lat 
37«22'00"N,  long.  122*08'04"W;  to  lat 
37022'00'T^.  long.  122"24'04"W;  to  lat 
37»30'00"N,  long.  122»27'04"W;  to  the  point 
of  beginning.  That  airspace  extending 
upward  from  1,200  feet  above  the  surihce 
bounded  on  the  north  by  lat  37'30'00"N,  on 
the  east  and  northeast  by  long.  121»50'04'^; 
and  the  southwest  edge  of  V-107,  on  the 
southeast  and  south  l^  the  northwest  edge  of 
V-lll,  and  lat  37"00'0OT»J,  and  on  the  west 
by  the  east  edge  of  V-27  to  lat  37*30roO". 
•         •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
October  17, 1996. 
George  D.  WilUams, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  96-28282  Filed  11-1-96;  8:45  ami 
BILUNO  COOK  4t1*-19-M 


AWP  CA  ES  San  Jose.  CA  (Revised] 

San  Jose  International  Airport,  CA 

(Ut  37''21'42N.  long.  121''55'43"W) 
NAS  Moffett  Field  TACAN 

(Ut  37»25'57N,  long.  122'03'26"W) 
San  Jose  NDB  (Jorge) 

(Lat  37»20'56N,  long.  121»54'54"W) 
South  County  Airport  of  Santa  Clara  County, 
CA 

(Ut  37»04'55"N,  long.  121»35'49"W) 

That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  within  a  5-mile  radius 
of  the  San  Jose  International  Airport  and 
within  4.3  miles  each  side  of  the  NAS  Moffett 
Field  TACAN  157*  radial  extending  from  the 
NAS  Moffett  Field  TACAN  to  20  miles 
southeast  of  the  TACAN  and  within  4  miles 


DEPARTMENT  OF  THE  TREASURY 

Cuatoina  Servica  ' 

19  CFR  Pans  10. 18  and  114 

RIN  1515-AC03 

Bilateral  Camet  Agreement  Between 
the  American  inatitute  in  Tahwan  and 
the  Taipei  Economic  and  Culturai 
Repraaentative  Office 

AGENCY:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes 
amendments  to  those  Customs 
Regulations  which  apply  to  camels  to 
reflect  a  recently  signed  bilateral 
agreement  between  the  Taipei  Economic 
and  Cultural  Representative  in  the 
United  States  (TECRO)  and  the 
American  Institute  in  Taiwan  (ATT). 
This  agreement  established  a  TECRO/ 
ATT  Carnet  for  the  temporary  admission 
of  goods,  commercial  samples  and 
professional  equipment. 
DATES:  Comments  must  be  received  on 
or  before  January  3, 1997. 
ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  the 
Regulations  Branch.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  Franklin  Coxiri,  1301 
Constitution  Avenue,  NW.,  Washington. 
DC  20229.  and  may  be  inspected  at 
Franklin  Court,  1099  14th  Street,  NW.. 
Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Sharon  Goodson  or  Dennis  Sequeira. 
International  Organizations  and 
Agreements  Division.  202-^7-0971. 

SUPPLEMENTAIIY  MFOMUTKIN: 

Background 

A  camet  is  an  international  customs 
document,  backed  by  an  internationally 
valid  guarantee,  which  may  be  used  for 
the  entry  of  articlee  under  various 
customs  procedures  such  as  temporary 
importation  and  transportation  in  bond. 
The  camet  is  used  in  place  of  the  usual 
national  customs  documentation  and 
guarantees  the  payment  of  duties 
(including  taxes  and  associated 
penalties)  which  may  become  due  if  the 
camet  requirements  are  not  satisfied. 
The  existence  of  a  single  document 
rather  than  numerous  national 
documents  Eacilitates  international 
commerce. 

The  camet  guarantee  is  based  on 
chains  of  national  guaranteeing 
associations  established  in  the  countries 
accepting  the  camets.  The  guaranteeing 
association  is  jointly  and  severally  liable 
with  the  camet  holder  for  payment  of 
the  sums  due  in  the  event  of 
noncompliance  with  the  conditions  or 
the  procedures  for  wnich  the  camet  is 


BenefiU  of  the  TECRO/AIT  Camet 

In  recent  years,  trade  between  the 
United  States  and  Taiwan  has  increased. 
It  is  expected  that  this  trend  will 
continue,  and  that  such  trade  can  be 
facilitated  through  the  use  of  camets. 
However.  Taiwan  is  currently  ineligible 
to  accede  to  the  ATA  Camet 
Convention,  under  which  camets 
facilitate  trade  among  more  than  fifty 
contracting  parties.  Thus.  Taiwan  has 
sought  access  to  the  camet  facility 
through  the  recently  concluded  TECRO/ 
ATT  Camet  Agreement.  This  agreement 
was  negotiated  pursuant  to  the  authority 
contained  in  22  U.S.C.  3305. 

A  Notice  informing  the  public  that 
Customs  is  accepting  applications  from 
parties  desiring  to  undertake  the 
obligation  of  an  issuing  and 
guaranteeing  association  for  the  TECRO/ 
ATT  camet  agreement  that  is  the  subject 
of  this  Notice  of  Proposed  Rulemaking 
is  also  being  published  in  this  issue  of 
the  Federal  Regiflter. 

ComnMiits 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Customs.  All  such  comments  received 
from  the  public  pursuant  to  this  notice 
of  proposed  rulemaking  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 


Information  Act  (S  U.S.C  552).  §1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  §103. 11(b),  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.,  at  the 
Regulations  Branch,  1099  14th  Street. 
NW..  Suite  4000.  Washington.  DC 

Kegulatory  Flexibility  Act 

Insofar  as  the  proposed  amendment  is 
intended  to  facilitate  international  trade 
and  remove  some  existing  impediments 
to  the  conduct  of  business,  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  801  et  sea.),  it 
is  certified  that  the  amendment,  ii 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C  603 
and  604. 

Executive  Order  12866 

The  proposed  amendment  does  not 
meet  the  criteria  for  a  "significant 
regulatory  action"  imder  E.O.  12866. 

Drafting  Infonnadon 

The  principal  author  of  this  document 
was  Peter  T.  Lynch.  Regulations  Branch. 
Office  of  Regulations  and  Rulings.  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

ListofSubiacts 

19  CFR  Part  10 

Customs  duties  and  inspection. 
Exports.  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  18 

Customs  duties  and  inspection. 
Common  carriers.  Surety  bonds, 
Exports. 

19  CFR  Part  114 

Customs  duties  and  inspection, 
Exports.  Trade  agreements. 

Propoaed  Amendments  to  the 
Regulations 

It  is  proposed  to  amend  Parts  10. 18 
and  114  of  the  Customs  Regulations  (19 
CFR  parts  10. 18  and  114)  as  set  forth 
below: 

PART  10— ARTICLES  CONDTTIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
Part  10  continues  to  read  as  follows: 

Audiority:  19  U.S.C.  66, 1202  (General 
Note  20.  Hamionizad  Tariff  Schedule  of  the 
United  States).  1321. 1481, 1484. 1498. 1508. 
1623,  1624.  3314. 


2.  It  is  proposed  to  amend  §  10.31  by 
adding  in  paragraphs  (a)(1)  and  (a)(2) 
the  phrase  "or  a  TECRO/AIT  camet" 
immediately  after  the.words  "A.T.A. 
camet". 

3.  It  is  proposed  to  amend 

§  10.39(d)(2)  by  adding  the  words  "or 
Agreement"  immediately  after  the 
phrase  "in  the  Convention". 

PART  18— TRANSPORTATION  IN 
BOND  AND  MERCHANDISE  IN 
TRANSIT 

1.  The  general  authority  citation  for 
Part  18  is  revised  to  read  as  follows: 

Aniberily:  5  U.S.C  301;  19  U.S.C  66. 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1551, 1552, 
1553. 1624. 

•         •         •         •         • 

2.  It  is  proposed  to  amend  §  18.1  (a)(3) 
by  adding  the  phrase  "or  TECRO/AIT" 
immediately  after  the  abbreviation 
"A.T.A."  each  time  it  appears. 

3.  It  is  proposed  to  amend  §  18.8  (a)(3) 
by  adding  the  phrase  "or  TECRO/AIT" 
immediately  after  the  abbreviation 

" A.T.A. "  each  time  it  appears. 

PART114— CARNETS 

1.  The  authority  citation  for  Qprt  114 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66, 1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States),  1623. 1624. 

2.  It  is  proposed  to  amend  §  114.1  (b) 
and  (c)  by  adding  the  phrase  "or 
bilateral  Agreement"  immediately  after 
the  words  "Customs  Convention"  each 
time  they  appear,  and  by  adding  a  new 
paragraph  (g)  to  read  as  follows: 

1114.1    Dannmofis. 


(g)  TECRO/AIT  Camet.  "TECRO/AIT 
camet"  means  the  document  issued 
pursuant  to  the  Bilateral  Agreement 
between  the  Taipei  Economic  and 
Cultural  Representative  Office  (TECRO) 
and  the  American  Institute  in  Taiwan 
(AIT)  to  cover  the  temporary  admission 
of  goods. 

4.  It  is  proposed  to  amend  §  114.2  by 
revising  the  section  heading  and  the 
introductory  paragraph  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§114.2   Customs  Conventions  and 


The  regulations  in  this  part  relate  to 
camets  provided  for  in  the  following 
Customs  Conventions  and  Agreements. 

•        •        *        •        « 

(d)  A^eement  Between  The  Taipei 
Economic  and  Cultural  Representative 
Office  in  the  United  States  and  The 
American  Institute  in  Taiwan  on 
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TECRO/AIT  Camet  for  the  Twnporary 
Admission  of  Goods  (hereinafter 
refierred  to  as  the  Agreement). 

5.  It  is  proposed  to  amend  §  114.3  (a) 
introductory  text  and  (a)(2)  by  adding 
the  words  "or  Agreement"  immediately 
after  the  word  "Convention"  each  time 
it  appears. 

6.  It  is  proposed  to  amend  §  114.11  by 
adding  the  words  "or  Agreement" 
immediately  after  the  word 
"Convention"  each  time  it  appears. 

7.  It  is  proposed  to  amend  §  114.22  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§114.22    Coverage  Of  camets. 

•        •        •        •        * 

(d)  TECRO/AIT  Camet— {'I)  Use.  The 
TECRO/AIT  camet  is  acceptable  for  the 
following  two  categories  of  goods  to  be 
temporarily  imported,  luiless 
importation  is  prohibited  imder  the 
laws  and  regulations  of  the  United 
States: 

(i)  Professional  equipment;  and 

(ii)  Commercial  samples  and 
advertising  material  imported  for  the 
purpose  of  being  shown  or 
demonstrated  with  a  view  to  soliciting 
orders. 

(2)  Issue  and  use.  (i)  Issuing 
associations  shall  indicate  on  the  cover 
of  the  TECRO/AIT  camet  the  customs 
territory  in  which  it  is  valid  and  the 
name  and  address  of  the  guaranteeing 
association. 

(ii)  The  period  fixed  for  reexportation 
of  goods  imported  under  cover  of  a 
TK^RO/ATT  camet  shall  not  in  any  case 
exceed  the  period  of  validity  of  that 
camet. 


8.  It  is  proposed  to  amend  §  114.23  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§114.23    Maximum  parted. 

•        •        •        •        * 

(c)  TECRO/AIT  camet.  A  TECRO/AIT 
camet  shall  not  be  issued  with  a  period 
of  validity  exceeding  one  year  from  the 
date  of  issue.  This  period  of  validity 
cannot  t>e  extended  and  must  be  shown 
on  the  &t>nt  cover  of  the  camet. 

9.  It  is  proposed  to  amend  §  114.24  by 
adding  the  phrase  "or  TECRO/AIT" 
immediately  after  the  abbreviation 
"A.T.A.". 

10.  It  is  proposed  to  amend  §  114.25 
by  adding  the  phrase  "or  TECRO/AIT" 
immediately  after  the  abbreviation 
"A.T.A.". 

11.  It  is  proposed  to  amend  §  114.26 
(a)  and  (b)  by  adding  the  phrase  "or 
TECRO/AIT"  immediately  after  the 
abbreviation  "A.T.A."  each  time  it 
appean. 


12.  It  is  proposed  to  amend 

§  114.31(b)  by  adding  the  phrase  "or 
TECRO/AIT"  immediately  after  the 
abbreviation  "A.T.A.". 

13.  It  is  proposed  to  amend  §  114.32 
by  adding  the  phrase  "or  TECRO/AIT" 
immediately  after  the  ablueviation 
"A.T.A."  the  first  time  it  appears  and  by 
adding  the  phrase  "or  TECRO/AIT 
Agreement"  immediately  after  the 
phrase  "A.T.A.  Convention". 

14.  It  is  proposed  to  amend  §  114.33 
by  adding  tbe  words  "or  Agreement" 
immediately  after  the  word 
"Convention". 

15.  It  is  proposed  to  amend  §  114.34 
by  adding,  in  the  heading  and  text  of 
paragraph  (b),  the  phrase  "or  TECRO/ 
ATT"  immediately  after  the  abbreviation 
"A.T.A."  each  time  it  appears. 

Approved:  October  2, 1996. 
George  J.  Weise, 
Commissioner  of  Customs. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[PR  Doc.  96-28170  Filed  11-1-96;  8:45  am) 
aajJNQ  CODE  4S20-«2-M 


Internal  Revenue  Service 
26 CFR  Parti 
[SPR-247516-661 

Hnwicial  Aseet  Securitization 
Investment  Trusts  (FASITs); 
Solicitation  for  Comments 

aqency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Solicitation  for  comments. 

summary:  The  Treasury  Department  and 
the  IRS  are  soliciting  comments  on 
issues  to  be  considered  in  developing 
guidance  imder  the  newly  enacted 
FASrr  provisions  of  the  hitemal 
Revenue  Code. 

DATES:  Comments  are  requested  on  or 
before  December  31, 1996. 
ADDRESSES:  Send  written  comments  to: 
Intemal  Revenue  Service,  Attn: 
CC:DOM:0ORP:R  (FASrr  solicitation), 
room  5226,  POB  7604,  Ben  Franklin 
Station,  Washington,  DC  20044. 
Alternatively,  taxpayers  may  submit 
comments  in  writing,  by  hand  delivery 
to  CC:DOM:CORP:R  (FASIT 
solicitation),  Coiuier's  Desk,  Intemal 
Revenue  Service,  1111  Constitution 
Ave.,  NW.,  Washington.  D.C.,  or, 
electronically,  via  the  IRS  Internet  site 
at:  http://www.ira.ustreas.gov/prod/ 
tax— 4«gs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyw  at  202-622-3960  (not  a 
toll-free  number). 


SUPPLBMENTARY  INFORMATION: 

Background 

Section  1621(a)  of  the  Small  Business 
Job  Protection  Act  of  1996,  Public  Law 
104-188, 110  Stat.  1755  (August  20. 
199i5),  amends  the  Intemal  Revenue 
Code  (Code)  by  adding  new  part  V 
(sections  860H-860L)  to  subchapter  M 
of  chapter  1.  These  provisions  authorize 
a  new  statutory  vehicle,  called  a 
Financial  Asset  Securitization 
Investment  Trast  (FASIT),  that  will 
facilitate  the  securitization  of  debt 
obligations,  including  credit  card 
receivables  and  automobile  loans.  In 
general,  a  FASIT  will  use  such 
obligations  to  issue  new,  debt-like 
securities,  referred  to  as  regular 
interests.  No  Federal  income  tax  is 
imposed  on  a  FASIT,  even  if  the 
underlying  arrangement  is  otherwise 
regarded  for  tax  purposes  as  a 
corporation,  trust,  partnership,  or 
segr^ted  pool  of  assets. 

A  FASIT  must  have  a  single 
ownership  interest,  which  has  to  be 
held  entirely  by  a  non-exempt  domestic 
C  corporation  other  than  a  corporation 
that  qualifies  as  a  RIC,  RETT,  REMIC,  or 
subchapter  T  cooperative.  Because  a 
FASIT  is  not  subject  to  income  tax,  the 
holder  of  the  ownership  interest 
generally  includes  in  its  taxable  income 
all  of  the  FASIT's  items  of  income,  gain, 
deduction  and  loss.  In  addition,  the 
holder  recognizes  gain  (but  not  loss) 
when  (1)  the  FASIT  acquires  property 
from  the  holder  or  an  unrelated  third 
party,  or  (2)  the  holder  uses  property  to 
support  a  regular  interest  issued  by  the 
FASIT. 

A  FASIT  may  issue  one  or  more 
classes  of  regular  interests.  Regular 
interests  are  treated  as  debt  for  all 
purposes  of  the  Code.  Ordinarily,  a 
regular  interest  may  be  held  by  any 
pereon,  unless  the  interest  is  a  hi^- 
yield  interest,  in  which  case  it  may  be 
held  only  by  another  FASIT  or  a 
corporation  that  is  allowed  to  hold  an 
ownerehip  interest. 

The  FASIT  provisions  become 
effective  on  September  1, 1997.  Special 
transitional  mles  apply  to  a 
securitization  arrangement  existing  on 
August  31, 1997,  that  elects  FASIT 
treatment  (a  pre-effective  date  FASIT). 
In  addition  to  the  general  authority 
under  section  7805  to  prescribe 
regulations,  the  Treasury  and  IRS  have 
specific  authority  under  section  860L(h] 
to  issue  regulations  that  carry  out  the 
purposes  of  the  FASIT  provisions, 
including  mles  to  prevent  the  abuse  of 
the  purposes  of  the  FASIT  provisions 
through  transactions  that  are  not 
primarily  related  to  securitization  of 
debt  instruments  by  a  FASIT. 
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Comments 

To  develop  needed  guidance  timely, 
the  Treasui7  Department  and  the  IRS 
invite  interested  persons  to  submit 
comments  (in  the  manner  described 
under  the  A00RE88C8  caption)  on  issues 
arising  under  the  FASIT  provisions. 
Treasury  and  the  IRS  encourage 
respondents  to  give  particular  attention 
to  the  following:  rules  that  would  allow 
more  than  one  member  of  an  affiliated 
group  to  hold  ownership  interests  in  the 
same  FASIT;  transitional  rules  for  pre- 
effective  date  FASITs;  and  any  other 
rules  that  should  be  in  place  before 
September  1. 1997. 

If  a  respondent  is  submitting  written 
comments,  a  signed  original  and  eight 
(8)  copies  are  requested.  All  comments 
will  be  available  for  public  inspection 
and  copying  in  their  entirety. 
ludith  C  Oium. 

Associate  Chief  Counsel  (Domestic). 
(FR  Doc.  96-28103  Filed  11-1-96;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Oflice  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 

[8PAT8  No.  TX-030-FOR] 


Texaa  Regulatory  Program 

AOenCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUiMIARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Texas 
regulatory  program  (hereinafter  the 
"Texas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  and 
an  addition  of  regulations  pertaining  to 
the  replacement  of  water  supply  where 
it  has  been  adversely  impacted  by 
contamination,  diminution,  or 
interruption  resulting  from  surface 
mining  activities.  The  amendment  is 
intended  to  revise  the  Texas  program  to 
be  consistent  with  the  corresponding 
Federal  regulations. 

DATES:  Written  comments  must  be 
received  by  4;00  p.m.,  c.s.t.,  December 
4, 1996.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  November  29. 1996.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4.00  p.m..  c.s.t.  on  November  19.  1996. 


ADDRESSES:  Written  comments  and 
requests  to  sppak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Jack  R. 
Carson.  Acting  Director.  Tulsa  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Texas  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

lack  R.  Carson.  Acting  Director.  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100 
East  Skelly  Drive.  Suite  470.  Tulsa, 
Oklahoma  74135-6547.  Telephone: 
(918) 581-6430. 
Railroad  Commission  of  Texas.  Surface 
Mining  and  Reclamation  Division. 
1701  North  Congress  Avenue.  P.O. 
Box  12967.  Austin.  Texas  78711- 
2967.  Telephone:  (512)  463-6900. 
FOR  FUimiER  INFORMATION  CONTACT: 
Jack  R.  Carson.  Acting  Director.  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Baclcgronnd  on  the  Texas  Program 

On  February  16. 1980.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  General  background 
information  on  the  Texas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  February  27.  1980.  Federal  Register 
(45  FR  12998).  Subsequent  actions 
concerning  the  Texas  program  can  be 
found  at  30  CFR  943.10.  943.15.  and 
943.16. 

n.  Description  of  the  Propoeed 
Amendment 

By  letter  dated  October  21. 1996 
(Administrative  Record  No.  TX-629), 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  in  response  to  a  July  8, 
1996.  letter  (Administrative  Record  No. 
TX-618)  that  OSM  sent  to  Texas  in 
accordance  with  30  CFR  732.17(c).  The 
provisions  of  the  Texas  Coal  Mining 
Regulations  (TCMR)  that  Texas  proposes 
to  revise  are:  TCMR  701.008. 
Definitions:  TCMR  779.130.  Alternative 
water  supply  information;  and  TCMR 
816.352.  Hydrologic  balance— water 
rights  and  replacement.  Specifically. 
Texas  proposes  the  following  revisions 
to  these  regulations. 


1.  Texas  proposes  to  add  the 
following  new  definition  at  TCMR 
701.005(77)  for  replacement  of  water 
supply. 

Replacement  of  water  supply  means,  with 
respect  to  protected  water  supplies 
contaminated,  diminished,  or  interrupted  by 
coal  mining  operations,  provision  of  water 
supply  on  both  a  temporary  and  permanent 
basis  equivalent  to  premining  quantity  and 
quality.  Replacement  includes  provision  of 
an  equivalent  water  delivery  system  and 
payment  of  operation  and  maintenance  costs 
in  excess  of  customary  and  reasonable 
delivery  coats  for  premining  water  supplies. 

(a)  Upon  agreement  by  the  permittee  and 
the  water-supply  owner,  at  any  time  prior  to 
commencement  of  mining  operations,  the 
obligation  to  pay  such  operation  and 
maintenance  costs  may  be  satisfied  by  a  one- 
time payment  in  an  amount  which  covers  the 
present  worth  of  the  increoaed  annual 
operation  and  maintenance  costs  for  a  period 
agreed  to  by  the  permittee  and  the  water 
supply  owner. 

(b)  If  the  affected  wrater  supply  was  not 
needed  for  the  land  use  in  existence  at  the 
time  of  loss,  contamination,  or  diminution, 
and  if  the  supply  is  not  needed  to  achieve  the 
postmining  land  use.  replacement 
requirements  may  be  satisfied  by 
demonstrating  that  a  suitable  alternative 
water  source  is  available  and  could  feasibly 
be  developed.  If  the  latter  approach  is 
selected,  written  concurrence  must  be 
obtained  from  the  water  supply  owner. 

2.  T^xas  proposes  to  clarify  its 
alternative  water  supply  requirements  at 
TCMR  779.130  by  replacing  the  words 
"mine  plan"  with  the  word  "permit"  in 
the  first  sentence;  adding  the  words 
"which  is  used"  after  the  words 
"adjacent  areas"  in  the  first  sentence: 
replacing  the  word  "description"  with 
the  word  "application"  in  the  second 
sentence:  adc^g  the  word  "water"  after 
the  word  "existing"  in  the  second 
sentence;  and  by  adding  the  phrase 
"including  the  suitability  of  alternative 
water  sources  for  existing  premine  uses 
and  approved  postmine  land  uses"  at 
the  end  of  the  second  sentence.  The 
revised  provisions  read  as  follows: 

The  application  shall  identify  the  extent  to 
which  the  proposed  surfece  mining  activities 
may  proximately  result  in  contamination, 
diminution,  or  interruption  of  an 
underground  or  siuiace  source  of  tvater 
within  the  proposed  permit  or  adjacent  areas 
which  is  used  for  domestic,  agricultural, 
industrial,  or  other  legitimate  use.  If 
contamination,  diminution,  or  interruption 
may  result,  then  the  application  shall 
identify  the  alternative  sources  of  wrater 
supply  that  could  be  developed  to  replace  the 
existing  water  sources  including  the 
suitability  of  alternative  water  sourtxs  for 
existing  premine  uses  and  approved 
postmine  land  uses. 

3.  Texas  proposes  to  clarify  its 
regulation  for  water  rights  and 
replacement  at  TCMR  816.352  by 
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replacing  the  word  "affected"  with  the 
words  "adversely  impacted"  and  by 
adding  the  following  new  provision: 

Baseline  hydrologic  information  required 
in  Sections  779.126.  779.130.  and  780.146.  of 
the  Regulations  shall  be  used  to  determine 
the  extent  of  the  impact  of  mining  upon 
ground  water  and  surface  water. 

nL  PnUic  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  Uie  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Texas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemdung,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  MFORMATKM 
CONTACT  by  4:00  p.m.,  c.s.t.  on 
November  19, 1996.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  Any  disabled  individual  who 
has  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  Usted  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  no  one  requests 
an  opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  uhtil  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 


pubUc  meeting,  rather  than  a  public 
hearing,  may  he  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  lisfed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  imder 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Pi^bcedural  Determination 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 . 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regtilatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regiilations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promu^ated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  reUed  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  miUion  or  more  in  any  given  year 
on  any  govenmiental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  943 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  25. 1996. 
Breirt  Wohlqniat, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

(FR  Doc  96-28255  Filed  11-1-96;  8:45  am] 
■HXMQ  COOE  431»-0e-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  57-8-<368b;  FRL-S640-e] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Califomia  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  Rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compoimd  (VOC)  emissions  from 
solvent  degreasing.  The  intended  effect 
of  proposing  approval  of  this  rule  is  to 
regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
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EPA  is  approving  the  state's  SIP  revision 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  %vithdr8wn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  dociunent.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  4. 1996. 


Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel.  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division.  U.S. 
Environmental  (Protection  Agency, 
Region  9.  75  Havvthome  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 

CslifDmia  Air  RmoiircM  Board,  Stationary 

Source  Dlvison,  Rule  Evaluation  Section. 

2020  "L"  Street.  Sacramento.  CA  95812. 
South  Coaat  Air  Quality  Management 

District.  21865  E.  Copley  Drive.  Diamond 

Bv.CA  91765-4182. 

KM  FURTHER  SIFOMIATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  9.  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901.  Telephone: 
(415) 744-1200. 

•UPPtafKNTART  mroimAVom:  This 
document  concerns  South  Coast  Air 
Quality  Management  District's  Rule 
1122.  Solvent  Degreasers.  submitted  to 
EPA  on  May  13.  1993  by  the  California 
Air  Resources  Board.  For  further 
information,  please  see  the  information 
provided  in  the  EHrect  Final  action 
which  is  located  in  the  Rules  Section  of 
this  Federal  Register. 

Aathority:  42  U.S.C.  7401-7671q. 
Dated;  October  17.  1996. 
Felicia  Marcus. 

Regional  Administrator. 

(FR  Doc.  96-28062  Filed  11-1-96;  8:45  ami 


40CFRPartS2 

[CA  ooe-Misb:  frl  wii-i] 

Approval  and  PronNiigetfon  of 
hnplafiiantBdon  Plana;  Callforoia  Stala 
ImptomantaUon  Plan  Revtalon,  Qlenn 
County  and  Slaklyou  County  Air 
PoHuHon  Control  DMrteta 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Califomis  State 
Implementation  Plan  (SIP).  The 
revisions  concern  rules  sulnnitted  by  the 
State  of  California  on  behalf  of  the  Air 
Pollution  Control  Districts  of  Glenn  and 
Siskiyou  Counties  (the  Counties)  for  the 
purpose  of  meeting  requirements  of  the 
Qean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act]  %vith  regard  to  general 
preconstruction  permitting. 

The  Intended  efilsct  of  proposing 
approval  of  these  rules  is  to  control  air 
pollution  in  accordance  with  the 
requirements  of  the  Act.  In  the  Final 
Rules  section  of  this  Federal  Rsgishir. 
the  EPA  is  approving  the  state's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  raei>onse  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  public  comment  period  on  this 
docimient.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATSa:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  4,  1996. 

AOORCascS:  Written  comments  on  this 
action  should  be  addressed  to:  Matt 
Haber,  New  Source  Section  (A-5-1),  Air 
k  Toxics  Division.  U.S.  Environmental 
Protection  Agency.  Region  9.  75 
Hawthorne  Street.  San  Francisco,  CA 
94105-3901. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  EPA  Region  9.  75  Hawthorne 
Street,  San  Francisco.  CA  94105.  Copies 
of  the  State's  submittal  are  also  available 
at  the  California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  L  Street, 
Sacramento,  CA  95814. 


FOR  FURTMiR  aVORMATION  CONTACT: 
Steve  Ringer  at  (415)  744-1260.  New 
Sounx  Section.  Air  k  Toxics  Division 
(A-5-1),  EPA  Region  9.  75  Hawthorne 
Street.  San  Frandaco.  CA  94105. 
SUPPI.QKNTARY  MFORMATICN:  EPA  is 
proposing  to  approve  the  following 
rules  into  the  SIP: 

Glenn  County  Air  Pollution  Control 
District  Regulations:  Section  51 — New 
Source  Review.  Adopted  on  March  16. 
1993. 

Siskiyou  County  Air  Pollution  Control 
District  Rules  and  Regulations:  Rule 
1.2 — Definitions  (except  section  vi); 
Rule  1.4 — Enforcement:  Rule  2.1— 
Permits  Required:  Rule  2.2 — 
Exemptions:  Rule  2.10 — Further 
Information:  Rule  4.1 — Visible 
Emissions;  Rule  4.6 — Circumvention; 
Rule  6.1 — Standards  for  Permits  to 
Construct:  Appendix  A — List>Criteria 
for  Permit  Applications.  Adopted  on 
January  24, 1989. 

On  March  26, 1990.  the  Siskiyou 
County  rules  were  submitted  to  EPA  as 
revisions  to  the  SIP.  EPA  foimd  this 
submittal  to  be  complete  on  June  20. 
1990.  On  May  13,  the  Gleim  County 
rules  were  submitted  to  EPA  as  a 
revision  to  the  SIP.  EPA  found  this 
submittal  to  be  complete  on  July  19, 
1993. 

For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Aotfaorily:  42  U.S.Q  7401-7671q. 
Dated:  August  9, 1096. 
FeUcia  Morcia, 

Regiona]  Administrator. 

(FR  Doc.  96-28194  Filed  11-1-96;  8:45  am] 


40  CFR  Part  437 
[FRL-6646-6] 

Affluent  UmltaUoita  QukMlnaa, 
Pratraalment  Standarda,  and  New 
Source  Parfonnanoe  Standarda: 
Centralized  Waata  Treatment  Category: 
Reopening  of  Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  reopening  of  comment 

pwriod. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  reopening 
the  comment  period  for  Effluent 
Limitations  Guidelines.  Pretreatment 
Standards,  and  New  Source 
Performance  Standards:  Centralized 
Waste  Treatment  Category:  I>ata 
Availability;  Proposed  Rule,  which  was 
published  in  the  Federal  Register  on 
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September  16, 1996  (61  FR  48805).  The 
public  comment  period  for  the  Notice  of 
Data  Availability  ended  on  October  16. 
1996. 

EPA  has  received  several  requests  for 
an  extension  of  time  to  comment  on  the 
Notice  of  Data  Availability.  These 
requests  are  from  facilities  that  may  be 
effected  by  the  final  rule.  The  additional 
time  will  provide  the  opportunity  for 
more  thorough  review  of  new 
information  and  fiadlity  profiles  and  in 
turn,  allow  more  informed  public 
comment  The  Agency  has  determined 
that  an  extension  of  time  is  in  the  public 
interest,  and  that  an  additional  20  days 
to  comment  on  the  Notice  of  Data 
Availability  is  reasonable. 
DATES:  Comments  on  this  notice  are 
solicited  and  will  be  accepted  until 
November  25. 1996.  Comments  are  to  be 
submitted  in  triplicate,  and  also  in 
electronic  format  (diskettes)  if  possible. 
AlXMtESS:  Comments  are  to  be  submitted 
to  Mr.  Ed  Terry  at  the  following  address: 
Engineering  and  Analysis  Division 
(4303),  U.S.  EPA.  401  M  Street.  S.W.. 
Washington,  D.C  20460. 
FOR  FURTHER  aiFORMATION  CONTACT:  Mr. 
Ed  Teny,  Engineering  and  Analysis 
Division  (4303).  U.S.  EPA.  401  M  Street, 
S.W.,  Washington.  D.C.  20460, 
telephone  niunber  (202)  260-7128  or  via 
EMAIL  at:  terry.eddepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
September  16. 1996.  EPA  published  a 
notice  in  the  Federal  Re^ster  which 
describes  the  new  information  the 
Agency  has  obtained  since  the  proposed 
rulemaking  (60  FR  5464,  January  27. 
1995)  for  the  Centi^zed  Waste 
Treatment  (CWT)  Industi7.  The  notice 
also  explains  the  Agency's  revised 
estimates  of  the  size  and  regulatory 
impact  of  the  proposed  rulemaking  on 
the  proposed  oils  treatment  and 
recovery  subcategory  and  presents 
preliminary  results  of  EPA  detailed 
analysis  for  the  subcategory. 

This  extension  of  time  for  comment 
does  not  represent  any  modification  of 
the  notice  of  data  availability.  The 
extension  of  time  for  receipt  of 
comments  simply  provides  interested 
parties  an  additional  20  days  to  provide 
comments  to  the  Agency  on  the  Notice 
of  Data-Availability.  All  other 
requirements  stipulated  in  the  initial 
notice  for  receipt  of  comments  still 
apply. 

All  written  anmnents  submitted  in 
accordance  with  the  instructions  in  the 
Notice  of  Data  Availability  and  received 
by  November  25, 1996,  including  those 
received  between  the  close  of  the 
comment  period  on  October  16, 1996. 
and  the  publication  of  this  notice,  will 
be  entered  into  the  public  record  and 


considerBd  by  EPA  before  promulgation 
of  the  final  rule. 

Dated:  October  28, 1996. 
Robert  PHtdaMiw. 

Assistant  Adminigtnttta' for  Water. 

[FR  Doc.  96-28096  Filed  11-1-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3100 
[WO-31fr-d11(Ma  1A] 

Royalty  Rata  Reduction  for  Strtpper  Oil 


AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Review  of  regulations; 

reopening  of  comment  period. 

SUMMARY:  On  August  30. 1996.  the 
Bureau  of  Land  Management  (BLM) 
published  a  document  in  the  Fedend 
Register  announcing  a  review  of  the 
royalty  rate  reduction  available  to 
producers  of  Federal  stripper  well 
properties  (61  FR  45926).  The  document 
requested  comments  from  the  public  on 
the  effectiveness  of  this  program  during 
a  60-day  period  that  ended  on  October 
29, 1996.  BLM  has  received  numerous 
requests  firom  the  public  for  additional 
time  to  research  this  issue  and  is  re- 
opening the  comment  period  for  an 
additional  60  days. 

DATES:  Submit  comments  on  or  before 
January  3, 1997. 

ADDRESSES:  If  you  wish  to  comment, 
you  may: 

(a)  Hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  St.,  NW..  Washington,  DC; 

(b)  Mail  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record.  Room  401LS.  1849  C  Stieei, 
NW,  Washington,  DC  20240;  or 

(c)  Transmit  comments  electronically 
via  the  Internet  to 
WOConunent@wo.blm.gov.  Please 
include  "Attn:  Stripper  Wells"  in  your 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly. 

You  will  be  able  to  review  comments 
at  BLM's  Regulatory  Affairs  Group 
office.  Room  401, 1620  L  St..  N.W., 
Washington,  D.C,  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Melton,  Roswell  (NM)  District 
Office,  (505)  627-0254. 


Dated:  October  29. 1996. 
PatiidcW.Beyd. 
Beguhtory  Affain  Group. 
(FR  Doc  96-28186  Filed  11-1-96;  8:4S  «n] 
MJJNQ  OOOi  431S-S(-P 


43  CFR  Part  6400 

RIN:10M-AC«7 

WM  md  Scenic  Rhrers 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  On  September  10, 1996,  the 
Bureau  of  Land  Management  (BLM) 
pubUshed  a  proposed  rule  in  the 
Federal  Register  to  establish  uniform 
standards  and  procedures  affecting  Wild 
and  Scenic  Rivers  or  Study  Rivers  (61 
FR  47726).  The  30-day  comment  period 
for  the  proposed  rule  expired  on 
October  10, 1996.  BLM  has  received 
several  requests  from  the  public  for 
additional  time  to  comment  and  is 
reopening  the  comment  period  for  an 
additional  30  days. 

DATES:  Submit  comments  on  or  before 
December  4, 1996. 

ADDRESSES:  If  you  wish  to  comment, 
you  may 

(a)  Hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  St..  NW.,  Washington,  DC; 

(b)  Mail  'jomments  to  the  Bureau  of 
Land  Management,  Administrative 
Record,  Room  401LS,  1849  C  Street, 
NW,  Washington,  DC  20240;  or 

(c)  Transmit  comments  electronically 
via  the  Internet  to 
WOComment6wo.blm.gov.  Please 
include  "Attn:  RDM  1004-AC87"  in  your 
message.  If  you  do  not  receive  a 
confirmation  from  "the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (202)  452-5030. 

You  will  be  able  to  review  comments 
at  BLM's  Regulatory  Affairs  Group 
office.  Room  401, 1620  L  St.,  N.W., 
Washington,  D.C,  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 

FOR  FURTHER  »IFORMATK>N  CONTACT:  Gary 
Marsh,  Cultural  Heritage,  Wilderness, 
Special  Areas,  k  Paleontology  Group,  at 
(202)  452-7795. 

Dated:  October  29. 1996. 
Annetta  Cheric 

Regulatory  Affairs  Group,  Manager. 
[FR  Doc.  96-28187  Filed  11-1-96;  8:45  am) 
BHXMO  OOOC  43ie-M-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(DoclMt  No.  95-05:  Notio*  2] 

RIN  2127-AF72 

Fedaral  Motor  Vahicia  Safety 
Standards:  Air  Brake  Systems.  Devicas 
That  Remove  Moisture  and 
Contaminants 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 

ACnOM:  Notice  of  proposed  rulemak.ing 
(NPRM). 

SUMMARY:  This  document  proposes  to 
amend  Standard  No.  121.  Airbrake 
systems,  to  require  that  each  air  brake- 
equipped  truck,  truck  tractor,  and  bus 
be  equipped  with  a  means  of 
automatically  removin||!  moisture  and 
contaminants  from  the  ai/  system.  The 
purpose  of  this  proposal  is  to  improve 
the  safety  of  air-braked  vehicles  by 
improving  the  reliability  and  durability 
of  antilock  braking  system  (ABS) 
modulator  valves  and  pneumatic  control 
valves.  This  document  also  proposes  to 
delete  the  requirement  for  a  supply 
reservoir  since  its  function  (i.e..  the 
elimination  of  moisture  and 
contaminants)  would  be  accomplished 
by  the  addition  of  such  automatic 
means.  Accordingly,  the  deletion  would 
not  adversely  affect  the  safety  of  those 
vehicles. 

DATES:  Comments  must  be  received  on 
or  before  January  3.  1997. 

A00AE88E8:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section. 
National  Highway  Traffic  Safety 
Administration.  4(M)  Seventh  Street. 
SW..  Washington.  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues:  Mr.  Richard  Carter. 
Office  of  Crash  Avoidance.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW..  Washington 
DC  20590.  (202)  366-5274.  FAX  (202) 
366-4329. 

For  legal  issues:  Mr.  Marvin  L.  Shaw. 
NCC-20.  Rulemaking  Division,  Office  of 
Chief  Counsel.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW  ,  Washington,  DC  20590. 
(202) 366-2992. 

SUPPI.EMENTARY  INFORMATION: 

I  Baciigmund 
A.  Current  Regulations 


B.  Petition  for  RulemalLing 

C.  Notice  Requesting  Conunents  About 
Devices  that  Remove  Contazniaants 

D.  Comments  on  the  Notice 
II.  Agency  Propoui 

A.  General  Discussion 

B.  Cu«t  Considerations 

III  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

B.  Regulatory  Flexibility  Act 

C.  National  Environmental  Policy  Act 

D.  Executive  Order  12612  (Federalism) 

E.  Civil  lustice  Reform 

I.  Background 

A.  Current  Regulations 

Federal  Motor  Vehicle  Safety 
Standard  No.  121.  Air  Brake  Systems. 
requires  air-braked  vehicles  to  be 
equipped  with  certain  equipment, 
including  one  or  more  air  service 
reservoir  systems  from  which  air  is 
delivered  to  the  brake  riiambers.  (Sec 
S5.1.2)  In  addition,  manufacturers  are 
required  to  either  (1)  equip  air-braked 
vehicles  with  an  additional  supply 
reservoir '  between  the  service 
reservoirs)  and  the  compressor,  or  (2) 
equip  each  service  reservoir  with  an 
automatic  condensate  drain  valve.^  Both 
options  remove  moisture.  The  supply 
reservoir  collects  moisture  and  solid 
particulate  matter  before  it  can  enter  the 
service  reservoir  or  reservoirs.  An 
automatic  condensate  drain  valve 
automatically  removes  moisture  and 
certain  solid  contaminants  that  become 
trapped  in  the  bottom  of  a  reservoir. 
Regardless  of  which  option  is  chosen, 
all  air  reservoirs  must  be  fitted  with  a 
condensate  drain  valve  that  can  be 
manually  operated.  Accordingly,  an 
automatic  condensate  drain  valve  must 
also  be  manually  operable,  (see  S5. 1.2.4 
for  trucks  and  buses  and  S5.2.1.3  for 
trailers). 

The  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  require  drivers  of 
commercial  vehicles  to  inspect  specified 
features  on  their  vehicles,  including 
service  brake  system,  prior  to  driving  to 
ensure  those  features  are  "*  *  "in  good 
working  order."  (49  CFR  392.7) 
However,  the  FMCSRs  do  not  require 
that  air  reservoirs  be  drained  on  any 
fixed  periodic  basis. 

B.  Petition  for  Rulemaking 

On  July  28.  1994.  Domenic  F.  Coletta. 
M.D.  submitted  a  petition  for 
rulemaking  requesting  that  Standard  No. 
121  be  amended  to  require  a  condensate 
drain  valve  that  automatically  purges 


'  The  colloquial  term  for  «  supply  reservoir  i* 
"wet"  tank. 

'  The  colloquial  term  for  an  automatic  condensate 
dram  valve  is  "spitter  valve." 


the  moisture  and  contaminants  froifl 
each  reservoir  tank  on  air-brake 
equipped  vehicles.  Dr.  Coletta  claimed 
that  automatic  drain  valves  would  better 
ensure  safety  than  manual  valves  since 
drivers  frequently  fail  to  remember  to 
manually  purge  moisture  and 
contaminants  from  reservoirs.  The 
petitioner  supplied  a  video  showing 
New  Jersey  State  police  purging 
significant  amounts  of  liquid  and 
contaminants  fixtm  the  air  reservoirs  of 
heavy  vehicles  during  roadside  safety 
inspections. 

C.  Notice  Requesting  Comments  About 
Devices  That  Remove  Contaminants 

On  July  24. 1995.  NHTSA  issued  a 
notice  requesting  information  about 
devices  that  remove  moisture  and  other 
contaminants  from  air  brake  systems  (60 
FR  37864).  The  agency  explained  that 
keeping  air  brake  systems  clean  and  dry 
prevents  degraded  brake  performance 
and  valve  freezing,  which  can  lead  to 
brake  failure.  The  agency  was  especially 
concerned  about  potential  problems 
with  antilock  brake  systems  (ABS) 
malfunctioning,  since  their  modulator 
valves  have  smaller  orifices  and 
therefore  are  more  sensitive  to 
contaminants.  NHTSA  explained  that 
certain  equipment  such  as  automatic 
and  manual  drain  valves  and  air  dryer 
systems  can  keep  air  brake  systems, 
particularly  the  air  reservoirs,  dry  and 
free  htim  contaminants.  Drain  valves 
purge  the  reservoirs  of  liquid 
condensate  and  contaminants 
suspended  in  that  liquid.  Manual  drain 
valves  must  be  opened  by  a  truck  driver 
or  maintenance  person  to  drain  the 
reservoir.  While  ideally  this  should  be 
done  each  morning  before  the  vehicle  is 
started,  some  drivers  do  not  do  so. 
Automatic  drain  valves  periodically 
drain  the  reservoir  without  the  need  for 
human  intervention. 

There  are  a  variety  of  devices  that 
reduce  the  amount  of  moistxire  and 
other  contaminants  in  an  air  brake 
system  by  cleaning  and  drying  the  air. 
Among  the  most  common  are  desiccant 
style  air  dryers  and  "after-cooler"  air 
diners.  In  a  typical  desiccant  style 
system,  the  incoming  air  is  routed  into 
the  bottom  end  of  an  air  dryer,  where  a 
large  portion  of  the  oil  and  water  mist 
fall  to  its  bottom.  This  partially  cleaned 
air  then  goes  through  an  oil  separator. 
Next  the  air.  which  is  still  moist  with- 
both  oil  and  water  vapor,  is  passed 
through  a  "drying  bed"  of  desiccant 
material  that  absorbs  the  remaining 
moisture.  These  dryers  are  equipped 
with  an  automatic  drain  valve  that 
periodically  purges  moisture  and 
contaminants  from  the  air  system.  In 
contrast,  in  a  typical  "after-cooler" 
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sjritem.  which  uses  an  air  cleaner  only. 
not  all  the  moisture  is  removed,  since 
the  air  is  not  passed  through  a  drying 
bed  of  desiccant  material. 

NHTSA  stated  that  according  to 
AlliedSignal,  over  80  percent  of  new  air 
leaked  heavy  trucks  are  being  built  with 
air  dryers  and  that  more  than  90  percent 
of  the  dryers  are  the  desiccant  type. 
Moreover,  that  conipany  predicted  that 
in  five  years  almost  all  air  braked 
vehicles  will  be  equipped  with  an  air 
cleaning  and  drying  system. 

NHTSA  posed  several  questions  about 
whether  it  should  nevertheless  initiate 
rulemaking  to  require  devices  to  remove 
moisture  and  other  contaminants  from 
air  brake  systems.  These  included 
questions  whether  contaminants  in  air 
brake  systems  cause  a  significant  safety 
problem,  whether  devices  such  as 
automatic  drain  valves  and  air  dryers 
are  effective  in  removing  moisture  and 
contaminants  from  air  brake  systems, 
and  whether  requiring  such  devices 
would  be  cost  emctive. 

D.  Comments  on  the  Notice 

NHTSA  received  34  comments  from 
vehicle  and  equipment  manufecturers.  a 
safety  advocacy  group  (Advocates  for 
Highway  and  Auto  Safaty)  (Advocates), 
the  Truck  Manufacturers  Association 
(TMA),  the  Heavy  Duty  Brake 
Maintenance  Council  (HDBMC),  the 
Truck  Trailer  Manufacturers 
Association  (TTMA),  the  National  Truck 
Equipment  Association  (NTEA).  the 
National  School  Transportation 
Association  (NSTA),  the  American 
Trucking  Associations  (ATA), 
individtial  truck  operators  and  fleets. 
Senator  Frank  R.  Lautenberg,  the 
petitioner,  and  numerous  private 
citizens. 

The  manutacturere  and  associations 
generally  stated  that  a  Federal 
requirement  was  not  necessary, 
claiming  that  the  present  use  of  air 
dryera.  and  the  trend  towards  their 
increased  use,  was  sufficient  to 
maintain  a  safe  level  of  performance. 
ATA,  AlliedSignal,  NTEA,  NSTA, 
Navistar,  TTMA,  and  TMA  stated  that 
they  had  no  records  of  any  accidents  or 
crashes  caused  by  contaminated  air. 
TMA  stated  that  while  contaminants  in 
air  brake  systems  can  cause  reliability 

groblems  in  specific  components,  they 
alieve  contamination  does  not  result  in 
a  significant  safety  problem.  TMA, 
Penske  Truck  Leasing,  and  ATA  stated 
that  a  desiccant  style  air  dryer  with  an 
integral  automatic  drain  valve  more 
effectively  removes  moisture  and  other 
contaminants  from  an  air  brake  system 
than  an  automatic  drain  valve  by  itself. 
TMA  requested  that  instead  of  a  supply 
reservoir,  the  agency  should  allow 


either  an  automatic  drain  valve  on  each 
service  reservoir  or  a  desiccant  style  air 
dryer.  ATA  also  stated  that  desiccant  air 
dryers  were  more  effiactive  in  keeping 
air  in  the  brake  system  clean  than 
automatic  drain  valves.  That 
oi^ganization  stated  that  "automatic 
drain  valves  have  not  been  found  to  be 
an  effective  device  for  removing 
contaminants." 

The  petitioner  (Dr.  Coletta), 
manufacturers  of  automatic  drain 
valves.  Advocates,  and  a  number  of 
private  citizens  commented  that 
sigruficant  safety  problems  result  from 
moisture  and  contaminants  in  a 
vehicle's  air  system.  The  petitioner 
stated  that  it  is  very  important  to  keep 
the  air  reservoir  system  dry  and  free  of 
contaminants  to  prevent  the 
contamination  and  deterioration  of  the 
brake  system,  which  can  result  in 
serious  safety  problems.  To  support  this 
claim.  Dr.  Coletta  referenced  a  National 
Transportation  Safety  Board  (NTSB) 
study  of  18  heavy  vehicle  craishes  ^  in 
which  NTSB  investigated  the  extent  to 
which  brake  system  performance  caused 
or  increased  the  severity  of  heavy 
vehicle  crashes.  Inadequate  brake 
system  maintenance  and  poor  brake 
adjustment  were  either  the  primary  or  a 
contributory  causal  factor  in  most  of  the 
crashes  investigated.  While  not 
specifically  mentioned  as  a  primary  or 
direct  contributory  factor  to  these 
crashes,  the  NTSB  report  noted  that  in 
4  of  the  18  cases  (22  percent),  significant 
amounts  of  moisture  and  sludge  were 
found  in  the  air  reservoire,  thereby 
contributing  to  the  overall  poor 
functioning  of  the  vehicles'  brake 
system. 

Dr.  Coletta  and  others  stated  that  the 
agency  should  require  that  each  service 
reservoir  be  equipped  with  an  automatic 
drain  valve  instead  of  a  manual  drain 
valve,  because  truck  drivers  typical^  do 
not  manually  drain  the  reservoire.  They 
further  claimed  that  air  dryera  are  not  an 
effective  way  to  solve  the  problem  of 
contaminants  and  moisture  in  air 

S stems,  since  air  dryera  do  not  remove 
1  moisture  from  the  system  and  are 
difficult  to  maintain,  lliese  commentera 
also  stated  that  truck  driven  will  not 
perform  the  routine  maintenance 
necessary  for  desiccant  systems. 

n.  Agency  Pn^Kisal 

A.  General  Considerations 

Based  on  the  available  information. 
NHTSA  has  decided  to  propose 
amending  Standard  No.  121  to  require 
that  each  air  brake-equipped  truck, 
truck  tractor,  and  bus  be  equipped  with 


an  automatic  means  of  removing 
moisture  and  contaminants  from  the  air 
brake  system.  The  term  "contaminants" 
includes,  but  is  not  limited  to,  carbon 
and  other  particulates,  dirt  oil,  soot, 
and  sludge.  The  agency  believes  that 
removing  moisture  and  contaminants 
would  increase  the  reliability  and 
durability  of  both  ABS  and  pneumatic 
control  valves  of  air  brake  systems, 
thereby  increasing  the  safaty  of  these 
vehicles.  This  is  so  because 
contaminants  cause  valves  to  stick, 
thereby  preventing  sufficient  air 
pressure  from  being  delivered  to  the 
brake.  The  proper  functioning  of  ABS 
valves  is  especially  important  since 
heavy  vehicles  will  be  required  to  be 
equipped  with  ABS,  beginning  in  March 
1997.  In  addition,  the  proposed 
requirements  would  ensure  that  air 
supply  lines  are  clear  and  that 
maximiun  air  reservoir  capacity  is 
available  to  driven  when  braking. 

NHTSA  is  proposing  to  require  air 
braked  vehicles  to  be  equipped  with  a 
means  of  automatically  removing 
moistmv  and  contaminants  from  the  air 
brake  system  for  the  following  reasons. 
Firet,  according  to  NHTSA's  extensive 
fleet  study  *  of  ABS-equipped  heavy 
vehicles,  ABS-equipped  truck  tracton 
that  were  also  equipped  with  desiccant- 
style  air  dryere  performed  better  than 
truck  tracton  without  these  air  dryers. 
In  particular,  vehicles  with  desiocant- 
style  air  dryera  did  not  experience  leaks 
in  their  relay  valves.  Second,  the 
previously  mentioned  NTSB  study  of 
heavy  vehicle  crashes  found  that  in  4  of 
18  cases  (22  percent),  significant 
amoimts  of  moisture  and  contaminants 
were  found  in  the  vehicles'  air 
reservoin.  Hie  agency  emphasizes  that 
while  the  study  is  not  a  statisticaUy 
representative  sampling  of  all  heavy 
venicle  crashes,  it  suggests  that  air 
system  contamination  may  be  a 
problem.  Third,  AlliedSi^ial  recently 
conducted  a  voluntary  recall '  to  address 
freezing  relay  valves  because  the  valves 
felled  due  to  exposuire  to  solvents  and 
chemicals  such  as  antifreeze  and  glycol. 
Apparently,  some  driven  and 
mechanics  attempted  to  unfreeze  the 
valves  by  pouring  antifreeze  into  the 
trailer's  air  supply  and  control  lines. 

To  achieve  this  rule's  objective,  i.e., 
keeping  air  brake  systems  dry  and  free 
of  contaminants,  NHTSA  considered  a 
number  of  regulatory  approaches  and 
decided  to  propose  a  broad-based 


>  HMvy  Vehicle  Air  Brake  Parfetmance  (NTSB/ 
SS-e2/01: 19S2) 


'Kliumeyer,  UF..  Cny,  AW.,  Bisbop,  ).S..  and 
Van  Schoiack.  M.  An  In-Service  Evaluation  of  the 
Peifonnance.  BeliabiUty,  ktaintainability,  and 
Durability  ofAntUoda  Bnking  System*  (ABSt)  for 
SeautraHut,  USOOT  Report  Na  HS  aos  059. 
QclotMrlSSa. 

>Ret  Voluntary  Recall  No.94^-027. 
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equipment  ro<)uir«ment  rather  than 
spe<:ifying  a  specific  devi(,-e,  detailed 
design  specifications,  or  general 
perfomiance  requirements.  This  is  the 
same  approach  the  agency  used'  in 
establishing  S5.1  8  which  requires  that 
"wear  of  the  service  brakes  on  newly 
manufactured  heavy  vehicles  to  be 
comp«nsate<l  for  by  means  of  a  system 
of  automatic  adjustment."  (57  FR  47793. 
Oc-tober  20.  1992).  Moreover,  the  agency 
believes  today's  proposal  is  consi.stent 
with  the  agency's  desire  to  avoid  issuing 
regulations  that  are  unnecessarily 
design  specific.  NHTSA  is  wary  of 
specifying  a  particular  device,  an  action 
that  might  preclude  the  development  of 
new  technologies,  particularly  in  light 
of  a  recent  paper"  by  the  Society  of 
Automotive  Engineers  (SAE)  that 
discu.ssed  a  number  of  devices  and 
methods  that  ran  remove  moisture  and 
other  contaminants  from  c:ompressed  air 
systems.  These  methods  include 
filtration,  desiccant  absorption, 
coalescing,  centrifugal  force,  or  a 
combination  of  these  proces.ses.  The 
SAE  paper  statetl  that  the  most  effective 
device  would  employ  a  combination  of 
these  protresses.  particularly  filtration, 
coalescing,  and  desiccant  These  devices 
would  be  permitted  by  this  pro|x>sal. 

Another  device  that  would  be 
permitted  under  this  proposal  is  the 
automatic  c  ondensate  drain  valve,  the 
solution  suggested  in  Dr.  Coletta's 
petition.  These  devices  eliminate 
moisture  (i.e  .  liquid  condensate)  and 
solid  contaminants  suspended  in  that 
liquid  that  colled  at  the  bottom  of  the 
supply  reservoir. 

NHTSA  has  de<:ided  at  this  time  not 
to  develop  a  test  procedure  and 
performan<»  requirements  to  evaluate 
the  dryness  and  cleanness  of  an  air 
brake  system  for  several  reasons.  First, 
the  practicality  of  developing  such  a  test 
procedure  is  inclear  at  this  time.  To 
ensure  that  a  1  (or  substantially  all) 
contaminants  had  been  removed,  it 
might  bo  nei:essary  for  the  test 
procedure  to  assess  the  performance  of 
the  entire  air  system,  including  all 
piping  and  valves.  Such  a  test  could  be 
expensive,  since  the  piping  and  valves 
are  very  extensive.  Moreover,  it  might 
be  necessary  to  develop  different  test 
set-ups  to  evaluate  the  wide  range  of  air 
systems.  Second,  to  the  agency's 
knowledge,  criteria  for  evaluating  the 
amount  of  contamination  removal  do 
not  currently  exist.  Developing  such  a 
test  procedure  and  criteria  would  have 
been  too  time-consuming. 


"  KiUjimmon».  O  Synergy  m  Air  tfryert.  Muhiphr- 
Stote  Pwcetstfs  and  Application  RaquirmnenU,  SAE 
Paper  No  9S2e7S.  November.  1995. 


For  these  reasons,  NHTSA  has 
decided  to  pmposs  an  equipment 
requirement  at  this  time.  Nevertheless, 
the  agency  would  prefer  ultimately  to 
establi.sh  perfomiance  requirements  fbr 
this  equipment.  Federal  law  generally 
requires  Federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus 
standards  bodies  when  such  technical 
standards  are  available:  see  section 
12(d)  of  Pub.  L.  104-113.  The  subject  of 
moisture  and  solid  contaminant  removal 
from  air  brake  systems  appears  to 
present  an  opportunity  for  NHTSA  to 
adopt  consensus  performance 
requirements  developed  by  an 
organization  such  as  the  Society  of 
Automotive  Engineers  (SAE).  SAE 
would  be  performing  a  service  to  the 
public  by  developing  such  consensus 
performance  requirements,  as  well  as 
permitting  a  significant  savings  in 
resources  for  the  government.  NHTSA  is 
aware  of  and  has  been  monitoring  the 
efforts  of  the  SAE  to  develop  a 
Recommended  Practice  for  assessing  the 
amount  of  airborne  moisture  and  solid 
particulate  matter  contaminant  levels 
present  at  the  output  side  of  the  service 
reservoirs.  If  the  SAE  can  reach 
consensus  on  some  performance 
requirements,  NHTSA  anticip>ates 
relying  on  those  consensus 
requirements  in  its  further  consideration 
of  this  issue. 

NHTSA  requests  comments  on  its 
decision  lo  propose  requiring  that  air- 
braked  vehicles  be  equipped  with  a 
means  of  automatically  removing 
moisture  and  other  contaminants  rather 
than  proposing  a  test  procedure  and 
performance  requirements.  The  agency 
also  invites  comments  about  the 
proposed  terminology  used  to  describe 
the  equipment  that  the  amendment 
would  require,  especially  whether 
various  devices  would  comply  with  the 
proposal. 

NHTSA  has  decided  to  propose 
deleting  the  requirement  for  a  supply 
reservoir  since  the  service  reservoirs  in 
an  air  system  would  be  equipped  with 
an  automatic  means  of  removing 
moisture  and  contaminants  from  the  air 
system.  The  agency  believes  that 
removing  supply  reservoirs  would  not 
compromise  air  brake  system 
performance,  provided  that  a  means  of 
automatically  removing  moisture  and 
contaminants  is  added.  Nevertheless, 
the  agency  invites  commenters  to 
submit  data  and  test  results  comparing 
the  durability  and  reliability  of  air  briSce 
systems  on  vehicles  that  are  equipped  as 
follows:  those  vehicles  equipped  with  a 
supply  reservoir  but  are  not  equipped 
with  a  means  for  automatically 
removing  moisture  and  contaminants 


versus  those  vehicles  that  are  not 
equipped  with  a  supply  reservoir  but 
are  equipped  with  a  means  for 
automatically  removing  moisture  and 
contaminants.  Also,  the  agency  requests 
comments  about  the  likelihood  that  a 
purchaser  would  decide  not  to  equip  its 
vehicles  with  supply  reservoirs,  if  the 
proposed  amendment  were  adopted. 

NHTSA  has  decided  to  retain  the 
requirement  of  S5. 1.2.4  that  each 
reservoir  be  fitted  with  a  manual 
draining  capacity.  The  agency  believes 
this  capability  is  needed  as  a 
supplemental  means  of  verifying  that 
the  primary  means  of  automatically 
removing  moisture  and  contaminants  is 
funciioning  properly.  Periodic  manual 
purging  checks  to  ascertain  that  liquids 
are  not  collecting  in  service  reservoirs 
should  accomplish  this  function. 
Automatic  condensate  drain  valves  (or 
an  air  dryer  with  an  automatic  drain 
valve)  that  can  be  manually  actuated, 
would  comply  with  this  requirement. 

B.  Cost  Considerations 

In  its  notice  requesting  comments, 
NHTSA  estimated  that  devices  that 
would  comply  with  requirements  to 
keep  the  air  system  clean  and  dry  could 
range  from  $75^400  per  vehicle.  The 
commenters  generally  concurred  with 
these  estimates.  The  agency  estimates 
that  the  annual  production  of  air  braked 
vehicles  is  approximately  209,000 
(148.000  truck  tractors  and 
approximately  61.000  single  unit  trucks 
and  buses),  based  on  its  earlier  analysis 
in  the  Final  Regulatory  Evaluation  for 
the  ABS  final  rule  (60  FR  13216.  March 
10. 1995).  NHTSA  estimates  that  90 
percent  of  all  currently  manufactured 
truck  tractors  are  already  equipf>ed  with 
a  means  of  automatically  removing 
moisture  and  contaminants  and  that  75 
percent  of  all  single  unit  trucks  and 
buses  are  so  equipped.  This  proposal 
would  affect  the  remaining  30.000 
vehicles  (14,800  truck  tractors  +  15,200 
single  unit  vehicles).  They  would  need 
to  be  equipped  with  these  devices  at  a 
total  annual  cost  of  between  S2.25 
million  to  Sl2  million. 

NHTSA  notes  that  some  of  these  costs 
might  be  offset  by  savings  if 
manufacturers  choose  to  eliminate  the 
supply  reservoirs  from  the  estimated 
209.000  air  brake  equipped  truck 
tractors,  trucks  and  buses  that  are 
manufactured  each  year.  The  amount  of 
these  offsetting  savings  could  vary 
appreciably,  depending  on  a  number  of 
factors.  First,  removing  one  of  the  three 
air  reservoirs  could  necessitate 
increasing  the  size  of  the  remaining  two 
service  reservoirs  to  meet  the  reservoir 
sizing  reouirements  of  S.5.2.1.1. 
Nevertheless,  two  larger  reservoirs 
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would  cost  less  than  three  reservoirs 
and  their  associated  piping  and  fittings. 
The  agency  estimates  that  there  would 
be  a  savings  of  between  $10-$75  per 
vehicle.  Second,  the  extent  to  which 
manufacturers  and  heavy  vehicle  users 
decide  to  no  longer  equip  their  vehicles 
with  a  supply  reservoir  is  uncertain. 

Accordingly,  for  the  purposes  of  this 
analysis,  the  agency  has  conservatively 
assumed  that  batween  0-50  percent  of 
newly  manufactured  air-braked  power 
units  would  no  longer  be  equipped  with 
supply  reservoirs.  Based  on  this 
assumption,  the  agency  estimates  that 
no  longer  equipping  vehicles  with 
supply  reservoirs  would  offset  the 
proposal's  costs  by  between  $0-57.8 
million  per  year,  with  a  conservative 
estimate  being  $1  million.  The  agency 
invites  comments  on  these  cost 
estimates.  After  reviewing  this 
Information,  NHTSA  will  factor  in  these 
cost  savings  in  assessing  the 
rulemaking's  overall  cost. 

Based  on  applying  this  $1  million  cost 
savings  to  the  costs  associated  with 
requiring  air-braked  vehicles  to  be 
equipped  with  a  means  of  automatically 
removing  moisture  and  contaminants, 
NHTSA  estimates  that  a  total  cost  of 
$1.25  million  to  $11  million  would  be 
incurred  to  comply  with  the  proposed 
requirements.  In  addition,  by  ensuring 
dry  and  clean  air,  today's  rulemaking 
would  contribute  to  more  fully 
achieving  the  anticipated  benefits 
expected  from  equipping  heavy  vehicles 
with  ABS. 

NHTSA  decided  not  to  propose 
requiring  a  means  of  automatically 
removing  moisture  and  contaminants 
separately  on  both  towing  and  towed 
units  in  a  combination-unit  vehicle.  The 
agency  reasoned  that  since  the  air  used 
on  trailers  is  supplied  by  the  towing 
unit,  having  the  means  to  automatically 
remove  moisture  and  contaminants  on 
the  towing  unit  would  be  sufficient  to 
ensure  dry  and  clean  air  on  towed  units 
as  well,  liie  agency  further  reasoned 
that  sufficient  safety  enhancement, 
relative  to  the  costs  inaured,  would  be 
achieved  by  specifying  such  a 
requirement  only  for  the  towing  unit. 
The  agency  estimates  that  it  would  cost 
an  additional  $13.9  million  to  $74 
million  per  year  to  equip  the  186.100 
heavy  truck  trailers  that  are 
manufactured  each  year.  The  agency 
solicits  additional  diata  and  comments 
on  its  decision  not  to  propose  requiring 
that  trailers  be  equipped  with  a  means 
of  automatically  removing  moisture  and 
contaminants. 


Rulemaking  Analyses  and  Nodcei 

A.  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impacts  of  this 
rulemaking  action  and  determined  that 
it  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency's  Final 
Economic  Assessment  of  the  final  rules 
amending  Standard  No.  105  and 
Standard  No.  121  to  require  medium 
and  heavy  vehicles  to  be  equipped  with 
ABS,  concluded  that  the  benefits 
associated  with  those  requirements 
exceeded  the  costs  that  would  result 
The  additional  costs  associated  with 
adding  a  means  of  automatically 
removing  moisture  and  contaminants  to 
those  vehicles  that  would  otherwise  not 
be  equipped  with  them,  would  increase 
the  costs  of  the  ABS  rule  by  0.2  percent 
to  1.7  percent.  This  small  increase  does 
not  alter  the  agency's  original 
determination.  Based  on  the  discussion 
above  and  this  consideration,  NHTSA 
believes  that  the  impacts  are  so  minimal 
as  not  to  warrant  preparation  of  an 
additional  full  regulatory  evaluation. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  proposal  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  preliminary  regulatory 
flexibility  analysis. 

NHTSA  concluded  that  the  March 
1995  final  rule  amending  Standard  No. 
121  did  not  have  a  significant  impact  on 
a  substantial  nimiber  of  small  entities. 
The  agency  concluded  then  that  a  small 
nimiber  of  intermediate  and  final  stage 
manufacturers  that  are  small  businesses 
might  be  affected  by  the  rule,  but  that 
the  impact  would  not  be  substantial. 
That  conclusion  is  equally  valid  for  this 
proposal,  since  today's  proposal 
addresses  the  same  types  of 
manufacturers  as  addressed  in  the 
March  1995  action,  and  since  the  costs 
of  this  rulemaking  are  much  less. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969.  The 
agency  has  determined  that 
implementation  of  this  action  would  not 
have  any  significant  impact  on  the 
quality  of  the  human  environment.  No 


changes  in  existing  production  or 
disposal  processes  would  result. 

D.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  action 
under  the  principles  and  criteria  in 
Executive  Order  12612.  The  agency 
beUeves  that  this  rulemaking  action 
would  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  No  State 
laws  would  be  affected. 

E.  Civil  Justice  Reform 

This  rulemaking  would  not  have  any 
retroactive  effect.  Under  49  U.S.C 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effiect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  p>erformance 
and  applies  only  to  vehicles  prociued 
for  the  State's  use,  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
rulemakings  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  p>etition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

AH  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  conunenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  piuportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  pmrt  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
propo^  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
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at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  SubiecU  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  tires. 

PART  571— (AMENOEO] 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  Standard  No. 
121.  Air  Brake  Systems,  in  Title  49  of 
the  Code  of  Federal  Regulations  at  Part 
571  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE.SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U  SC.  322,  30111,  30115. 
3011 7.  and  30166:  delegation  of  authority  at 
49C3'R  1.50 

tS71.121    StandMTdNo.  121;  Air  Brake 
Systsins 

2.  §571.121  would  be  amended  by 
revising  S5.1.2  and  by  adding  a  new 
section  S5.1.9.  which  would  read  as 
follows: 


fS71.121 
SyslMiM 


Standard  No.  121;  Air  Braiw 


S5,1.2     fleservo/rs.  One  or  more 
service  reservoir  systems,  from  which 
air  is  delivered  to  the  brake  chambers. 

•        •        •        •        • 

S5 . 1 . 9    Contamination  Removal. 
Each  truck,  truck  tractor  and  bus  shall 
be  equipped  with  a  means  of 
automatically  removing  moisture  and 
contaminants  from  the  air  system. 

Issued  on:  October  29,  1996 
L.  Robert  Shohon. 

Associate  Administrator  for  Safety 

Performance  Standards. 
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Surface  Transportation  Board 

49  CFR  Part  1310 
(STB  El  Parts  No.  86q 

Houaehold  Qooda  T»Wla 

AQENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  Proposed  Rulemaiung. 

SUMMARY:  The  Board  proposes  to 
establish  regulations  governing  the 
tari%  that  motor  carriers  and  freight 
forwardere  are  required  to  mainta^, 
under  49  U.S.C.  13702.  for  the 
transportation  of  household  goods.  The 
Board  also  proposes  to  estabnsh  notice 
requirements  that  household  goods 
carriera  must  comply  with  in  order  to  be 
entitled  to  enforce  the  provisions  of 
their  tariffis  against  individuals  whose 
shipments  are  subfect  to  such  tariffs. 
DATES:  Comments  are  due  on  December 
4. 1996. 

AOORCSSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  555  to:  Surface  Transportation 
Board.  Office  of  the  Secretary,  Case 
Control  Branch.  1201  Constitution 
Avenue.  NW..  Washington.  EX:  20423- 
0601. 

FOR  FURTHER  MFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  The  ICC 
Termination  Act  of  1995.  Pub.  L.  No. 
104-68.  109  Stat.  803  (1995)  (ICCTA). 
abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  to  the 
Surface  Transportation  Board  (Board) 
various  regulatory  responsibilities, 
including  certain  responsibilities 
regarding  the  rates  charged  by  motor 
carriers  and  freight  forwarders  for 
transportation  of  household  goods.  As 
pertinent  here,  the  ICCTA  retained  the 
requirement  that  these  carriera  maintain 
tariffs  containing  their  common  carriage 
rates  (and  related  rules  and  practices) 
for  household  goods  transportation 
(except  when  providing  such 
transportation  for  charitable  purposes 
without  charge).  However,  the  ICCTA 
eliminated  the  requirement  that 
household  goods  tariffs  be  filed  with  a 
regulatory  body.  Rather,  the  carriera  are 
required  to  ma);e  such  tariffs  available 
to  the  Board  for  inspection,  and 
available  for  inspection  by  shippera 
upon  reasonable  request.  The  Board 
may  invalidate  a  tariff  that  violates 
section  13702  of  the  statute  or  a 
regulation  of  the  Board  carrying  out  that 
section. 

Because  household  goods  tariffs  are 
no  longer  required  to  bis  filed,  they  are 
no  longer  governed  by  the  tariff 
regulations  at  49  CFR  Part  1312  (see  49 


CFR  I312.l(c)(i)).  Aocoidingly.  the 
Board  is  propo^ng  a  new  Put  1310  and 
regulstions  to  govern  the  household 
goods  tarifEs  that  motor  carrien  and 
treight  forwardere  are  required  to 
maintain.  Our  proposed  regulations  are 
designed  to  ensure  that  the  reouired 
information  is  included  in  and  easily 
determinable  from  the  tarifb,  and  that 
they  are  made  available  as  required  by 
the  lOCTA.  We  do  not  propose  to 
prescribe  the  particular  formats  that 
must  be  employed;  rather,  we  propose 
to  give  carriers  the  flexibility  to  devise 
publications  that  will  best  fulfill  the 
needs  of  the  carriera  and  their 
customere. 

Additionally,  at  the  request  of  the 
Household  Goods  Carriera'  Bureau 
Committee  (HGCBC),  the  proposed 
regulations  address  the  notice 
requirements  that  carriera  must  comply 
with  in  order  to  enforce  tariff  terms 
incorporated  by  reference  into  their  bills 
of  lading  or  other  documents  embodying 
the  contract  of  carriage.  ■  HGCBC  notes 
that  the  ICCTA  specifically  allows 
hous^old  goods  carriera  to  incorporate 
tariff  provisions  into  their  bills  of  lading 
or  other  documents  embodying  the 
contract  of  carriage,  subject  to  a  notice 
requirement.  HGCBC  expresses  concern 
that,  without  uniform  rules  specifying 
what  is  required,  the  issue  of  what 
constitutes  adequate  notice  of 
incorporated  tariff  provisions  would  be 
litigated  in  various  state  and  Federal 
courts,  with  potentially  differing  results. 

We  believe  that  there  is  merit  to 
establishing  uniform  notice 
requirements  for  the  incorporation  of 
tariff  terms  and  conditions  into 
contracts  of  carriage  for  the 
transportation  of  household  goods,  and 
we  are  proposing  regulations  for  that 
purpose.  Because  most  of  the 
movements  subject  to  the  proposed 
regulations  will  involve  individual 
consumera  who  typically  deal  with 
commercial  carriera  on  a  relatively 
infrequent  basis,  the  proposed  rules  are 
designed  to  highlight  important  terms 
and  conditions  that  are  likely  to  be 
incorporated,  and  to  require  that 
shippera  be  provided  with  a  brief 
summary  of  the  principal  features  of 
such  terms.  In  this  way,  the  information 
should  be  disclosed  in  a  way  that  will 
be  meaningful  to  individual  consimiera. 

Request  for  Comments 

We  invite  comments  on  all  aspects  of 
the  proposed  regulations.  We  encourage 
any  commenter  that  has  the  necessary 


■  HGCBC'i  petition  requeating  that  we 
promulgate  regulations  for  thU  purpoae  waa  filed 
on  September  20, 1096,  and  waa  initially  docketed 
aa  Ex  Parte  No.  554.  but  w«  will  conaider  it  in  thia 
proceeding  inatead. 
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technical  wherewithal  to  submit  its 
comments  as  computer  data  on  a  3.5- 
inch  floppy  diskette  formatted  for 
WordPerfect  5.1,  or  formatted  so  that  it 
can  be  readily  converted  into 
WordPerfect  5.1.  Any  such  diskette 
submission  (one  diskette  will  be 
sufiicieat)  should  be  in  addition  to  the 
written  submission  (an  original  and  10 
copies). 

Small  Entities 

The  Board  preliminarily  concludes 
that  these  rules,  if  adopted,  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Nonetheless,  the  Board  seeks  comment 
on  whether  there  would  be  effects  on 
small  entities  that  should  be  considered. 
If  comments  provide  information  that 
there  would  be  significant  effects  on 
small  entities,  the  Board  will  prepare  a 
regulatory  flexibility  analysis  at  the  final 
rule  stage. 

Envirooment 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1310 

Household  goods  carriera,  Tarifk. 

Decided:  October  23. 1996. 

By  the  Board,  Chairman  Moigan.  Vice 
Qiainnan  Simmons  and  Commissioner 
Owen. 

Vmioo  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  add  a 
new  part  1310  to  title  49,  Chapter  X,  of 
the  Code  of  Federal  Regulations  to  read 
as  foUows: 

PART  131&-TARIFF  REQUIREMENTS 
FOR  HOUSEHOLD  GOODS  CARRIERS 

Sec 

1310.1  Scope;  Definitions. 

1310.2  Requirement  to  maintain  tariffs. 

1310.3  Contents  of  Tariffs. 

1310.4  Incorporation  of  tariff  provisions  by 
reference. 

Authority:  49  U.S.C.  721(a),  13702(a)(2), 
13702(c)  and  13702(d). 

S  1310.1    Scope;  Definitions. 

(a)  The  provisions  of  this  part  address 
the  tariff  requirements  imposed  by  49 
U.S.C.  13702  on  motor  carriera  and 
freight  forwardere  for  the  transportation 
of  household  goods,  and  the  notice 
requirements  that  such  carriers  must 
comply  with  in  order  to  be  entitled  to 
enforce  the  provisions  of  their  tariffs 
against  individuals  wnose  shipments 
are  subject  to  such  tariffs. 

(b)  Tne  provisions  of  this  part  apply 
to  all  movements  of  household  goods 


defined  in  paragraph  (c)(1)  of  this 
section,  and  to  those  movements  of 
household  goods  defined  in  paragraph 
(c)(2)  of  this  section  that  are  not 
provided  under  contracts  entered  into 
purauant  to  49  U.S.C.  14101(b)  or  former 
49  U.S.C.  10702. 

(c)  For  the  purposes  of  this  part,  the 
term  household  goods  means  personal 
effiects  and  property  used  or  to  be  used 
in  a  dwelling,  when  a  part  of  the 
equipment  or  supply  of  such  dwelling, 
and  similar  property  if  the 
transportation  of  such  effects  or 
property  is: 

(1)  Arranged  and  paid  for  by  the 
householder,  inclucUng  transportation  of 
property  from  a  fectory  or  store  when 
the  property  is  purchased  by  the 
householder  with  intent  to  use  in  his  or 
her  dwelling;  or 

(2)  Arranged  and  paid  for  by  another 
party. 

(d)  For  the  purposes  of  this  part 
service  terms  means  all  classifications, 
rules  and  practices  that  affect  the  rates, 
charges,  or  level  of  service  for 
movements  of  household  goods. 

§  1310^    Requirement  to  maintain  tariffs. 

(a)  Except  when  providing 
transportation  for  charitable  purposes 
without  charge,  carriera  subject  to  the 
Board's  jurisdiction  under  Chapter  135 
of  Title  49  of  the  United  States  Code 
may  provide  transportation  or  service 
for  movements  of  household  goods  only 
if  the  rates,  and  related  rules  and 
practices,  for  such  transportation  or 
service  are  contained  in  a  published 
tariff  that  is  in  effect  under  this  section. 
The  carrier  may  not  charge  or  receive  a 
different  compensation  for  the 
transportation  or  service  than  the  rate 
specified  in  the  tariff,  whether  by 
returning  a  part  of  that  rate  to  a  person, 
giving  a  peraon  a  privilege,  allowing  the 
use  of  a  facility  that  affects  the  value  of 
that  transportation  or  service,  or  another 
device.  A  rate  contained  in  a  tariff  shall 
be  stated  in  money  of  the  United  States. 

(b)  Tariffs  maintained  pursuant  to  this 
part  must  be  available  for  inspection  by 
the  Board  and  must  be  made  available 
for  inspection  by  shippera  upon 
reasonable  request. 

(c)  A  carrier  that  maintains  a  tariff 
purauant  to  this  part  may  not  enforce 
the  provisions  of  the  tariff  unless  the 
carrier  has  given  notice  that  the  tariff  is 
available  for  inspection  in  its  bill  of 
lading  or  by  other  actual  notice  to 
individuals  whose  shipments  are 
subject  to  the  tariff,  as  provided  in 
§1310.4  of  this  part. 

(d)  The  Board  may  invalidate  a  tariff 
prepared  by  or  on  behalf  of  a  carrier 
under  this  part  if  that  tariff  violates  49 


U.S.C.  13702  or  the  regulations 
contained  in  this  part. 

S1310J   ConlMitsofiarma. 

(a)  Tariffs  prepared  under  this  part 
must  include  an  accurate  description  of 
the  services  ofiiered  to  the  public;  must 
provide  the  specific  applicable  rates, 
charges  and  service  terms;  and  must  be 
arranged  in  a  way  that  allows  for  the 
determination  of  the  exact  rate,  charges 
and  service  terms  applicable  to  any 
given  shipment.  Increases,  reductions 
and  other  changes  must  be  symbolized 
or  highlighted  in  some  way  to  fecilitate 
ready  identification  of  the  changes  and 
their  effective  dates. 

(b)  All  information  necessary  to 
determine  applicable  rates,  charges  and 
service  terms  for  a  given  shipment  need 
not  be  contained  in  a  single  tariff,  but 

if  multiple  tariffs  are  used  to  convey 
that  information,  the  tariff  containing 
the  rates  must  make  specific  reference  to 
all  other  tariffs  required  to  determine 
applicable  rates,  charges  and  service 
terms.  The  carriers)  party  to  the  rate(s) 
must  participate  in  all  of  the  tari%  so 
linked  and  all  such  tariffs  must  be  made 
available  to  shippera  upon  reasonable 
request. 

f  1310.4    Incorporation  of  tariff  provisions 
by  reference. 

(a)  Carriera  that  maintain  tari% 
purauant  to  this  part  may  incorporate 
the  terms  of  such  tariffs  by  reference 
(i.e.,  without  stating  their  full  text)  into 
the  bill  of  lading  or  other  document 
embodying  the  contract  of  carriage  for 
the  transportation  of  household  goods, 
provided  that: 

(1)  The  bill  of  lading  or  other 
document  must  contain  a  conspicuous 
notice  that  the  contract  of  carriage 
incorporates  the  terms  of  the  carrier's 
tariffs;  the  carrier  must  give  notice  that 
its  tariffs  are  available  for  inspection  in 
its  bill  of  lading  or  by  other  actual 
notice  to  individuals  whose  shipments 
are  subject  to  such  tariffs:  and  the 
carrier  must  make  the  full  text  of 
incorporated  terms  readily  available  for 
inspection  by  the  shipper,  free  of 
charge,  upon  request.  If  such  terms 
cannot  be  made  available  immediately, 
they  must  be  made  available  promptly 
by  mail  or  other  delivery  service. 

(2)  If  the  incorporated  terms  include 
any  of  the  terms  set  forth  in  paragraphs 
(a)(2)(i)  through  (a)(2)(iii)  of  this  section, 
the  notice  on  the  bill  of  lading  or  other 
document  must  indicate  that  such  terms 
are  included;  the  shipper  must  be 
provided  with  a  brief  summary  of  the 
principal  features  of  such  terms  on  or 
with  the  document;  and  the  notice  or 
summary  must  indicate  that  the  shipper 
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will  be  able  to  obtain  a  more  complete 
explanation  of  siich  terms  upon  request. 

(i)  Limits  on  the  carrier's  liability  for 
loss,  damage,  or  delay  of  goods, 
including  fragile  or  valuable  goods. 

(ii)  Claim  restrictions,  including  time 
periods  within  which  shippers  or 
consignees  must  file  a  claim  or  bring  an 
action  against  the  carrier  for  its  acts  or 
omissions  or  those  of  its  agents. 

(iii)  Rights  of  the  carrier  to  impose 
monetary  penalties  on  shippers  or 
consignees,  increase  the  price  of  the 
transportation,  or  change  any  terms  of 
the  contract. 

(b)  A  carrier  may  not  claim  the  benefit 
as  against  a  shipper  or  consignee  of,  and 

a  shipper  or  consignee  shall  not  be  , 

bound  by,  any  tariff  term  that  is 

incorporated  by  reference  under  this 

section  unless  the  carrier  has  complied 

with  the  requirements  of  paragraph  (a) 

of  this  section. 

(c)  The  disclosiire  requirements 
established  by  this  section  preempt  any 
State  requirements  on  the  same  subject, 
for  tariff  terms  that  ara  incorporated  by 
reference  into  the  bill  of  lading  or  other 

document  embodying  the  contract  of  -  ' 

carriage  for  the  transportation  of 
household  goods. 

[FR  Doc.  W-28090  Filed  1 1-1-M:  8:45  un] 
I  COM  4S1S-SS-# 
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Uss  section  of  the  FEDERAL  REGISTER 
oonUins  documents  other  than  niles  or 
prapoeed  niles  that  are  apptcable  to  the 
putiic.  Notices  of  hearings  and  investigations, 
comtnUlee  meetings,  agency  decisions  and 
njinga,  delegations  of  auUioilty,  Hing  of 
petitions  and  appicetions  and  agency 
statements  of  organization  and  functions  are 
exampiaa  of  documents  appearing  in  this 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Agency  Infomurtlon  Collection 
ActlvMee:  Propoeed  Collection; 
ConMnent  Request 

Food  Security  Supplement  to  the 
Currant  Population  Survey,  April,  1997 
AQENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collecticm  of 
supplemental  food  security  questions 
for  the  April,  1997  Current  Population 
Survey. 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  6, 1997. 

ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
those  who  are  to  respond,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Michael  E. 
Fishman,  Acting  Director,  Office  of 
Analysis  and  Evaluation,  Food  and 
Consumer  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All  responses  to  this  notice  wriU  be 
summarized  and  included  in  the  request 


for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  or  copies  of  the 
information  collection  instruments  and 
instructions  should  be  directed  to 
Michael  E.  Fishman.  (703)  305-2117. 

8UPPI.EMENTARY  INFORMATION: 

Title:  Food  Security  Supplement  to 
the  Current  Population  Survey. 

OMB  Number:  Not  yet  assigned. 

Form  Number:  None. 

Expiration  Date:  N/A. 

Type  of  Request:  New  Collection  of 
Information. 

Abstract:  The  U.S.  Bureau  of  the 
Census  will  supplement  the  April,  1997 
Current  Population  Survey  wi^ 
questions  regarding  hous^old  food 
topping,  food  sufficiency,  coping 
mechanisms  and  food  scarcity,  and 
concern  about  food  sufficiency.  A 
similar  supplement  was  also  appended 
to  the  CPS  in  April.  1995  and 
September,  1996.  These  data  will  be 
used  to  develop  a  scale  of  food  security 
reflecting  a  range  from  food  secure 
households  through  households 
experiencing  severe  food  insecurity. 
Ultimately,  this  scale  will  be  used  to 
identify  the  prevalence  of  poverty- 
linked  food  insecurity  and  hunger 
experienced  in  the  United  States.  The 
purpose  of  this  project  is  to  provide  a 
consistent  measure  of  the  extent  and 
severity  of  food  insecurity  that  will  aid 
in  policy  decision  making.  The 
supplemental  survey  instrument  has 
been  developed  in  conjunction  with 
food  security  experts  nationwide  as  well 
as  survey  method  experts  within  the 
Census  Bureau.  This  supplemental 
information  will  be  collected  by  both 
personal  visit  and  telephone  interviews 
in  conjunction  with  the  regular  monthly 
CPS  interviewing.  All  interviews, 
whether  by  personal  visit  or  by 
telephone,  are  conducted  using 
computers. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50.000. 

Estimated  Time  per  Response:  10 
minufes. 

Estimated  Total  Annual  Burden: 
8,330  hours. 


Dated:  October  31, 1996. 
William  E.Ladwig. 

Administrator,  Food  and  Consumer  Service. 
(FR  Doc  96-28409  Filed  11-1-96;  8:45  am) 
■USM  OOOC  9410-a»4l 


Forest  Service 

Newfspspers  to  be  Ueed  for  Publication 
of  Legal  Notice  of  AppeelaMe 
Dedeione  Under  36  CFR  217  and 
Corrections  Under  36  CFR  215  for  the 
Southern  Region;  Alabama,  Kentucky. 
Qeorgia,  Tenneaaee,  Florida, 
Louiaiana.  IMaaiaalppi,  Virginia,  Weet 
Virginia.  Arkanaaa,  Oldahoma,  North 
Carolina,  South  Carolina,  Texas, 
Puerto  Rico 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  and  correction. 

SUMMARY:  Deciding  Officers  in  the 
Southern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  217  in  the  legal 
notice  section  of  the  newspapers  listed 
in  the  Supplementary  Information 
section  of  this  notice.  As  provided  in  36 
CFR  217.5(d),  the  public  shall  be 
advised  through  Federal  Register 
notice,  of  the  principal  newspaper  to  be 
utilized  for  publishing  legal  notices  of 
decisions.  Newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  of  decisions  to  those 
known  to  be  interested  in  or  affected  by 
a  specific  decision.  The  Responsible 
Official  under  36  CFR  part  215  gave 
annual  notice  in  the  Federal  Register 
published  on  May  10, 1996,  of  principal 
newspapers  to  be  utilized  for  publishing 
notices  of  proposed  action^  and  of 
decisions  subject  to  appeal  under  36 
CFR  part  215.  The  list  of  newspapers  to 
be  used  for  215  notice  and  decision  is 
corrected. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notices  of 
decisions  subject  to  appeal  under  36 
CFR  parts  217  and  the  use  of  the 
corrected  newspaper  Usted  under  36 
CFR  215  shall  bef^  on  or  after 
November  4, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jean  Paul  Kruglewicz,  Regional  Appeals 
CoOTdinator,  Southern  R^on,  Planning, 
1720  Peachtree  Road.  NW,  Atlanta, 
Georgia  30367-9102,  Phone:  404-347- 
4867. 

SUPPLEMENTARY  NIFORMATION:  Deciding 
Officere  in  the  Southern  Region  will 
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^ivH  ^u^hI  notice  or«l«;(:isions  siihjed  to 
upfMMl  under  .Jfi  CKR  J'iirt  2X7  in  the 
following  n«wspa[)»frs  wIik  h  are  listud 
hv  K()r(»st  .S«'rvii:e  AdmiiiistrntivH  unit. 
When)  in(ir«!  than  one  newspaper  is 
listed  for  any  unit,  the  first  riHwspap«fr 
hstt'd  is  the  principal  newspaper  that 
will  fHi  utilized  for  |)ublishinH  the  lu>{al 
notices  of  decisions.  Additional 
newspapers  listed  for  a  particular  unit 
arti  those  newspapers  the  Deciding 
C)ffi«  er  expe«:ts  to  use  for  purposes  of 
providing;  a<iditional  notice    llie 
timeframe  for  appeal  shall  Ix)  hased  on 
the  date  of  publication  of  the  ie^al 
notice  of  the  det;iston  in  the  principal 
newspaper  The  followin^  newspapers 
will  \w  used  to  provide  notice. 

Southern  Region 

Heffional  Fores/er Dt^isinns 

Affet:tinK  National  Forest  System 
lands  in  mor»)  than  one  slate  of  the  13 
states  of  the  Southern  Region  and  the 
Clommon  wealth  of  Puerto  Rico. 

Atlanta  /nurnai  published  daily  in 
Atlanta.  (iA. 

.Southern  Region 

Htfgional  Forester  Dtfcisions 

Affectinj?  National  Fore.st  System 
lands  in  only  one  state  of  the  13  states 
of  the  Southern  Rei^ion  and  the 
Commonwealth  of  Puerto  Rico  or  one 
Ranffer  District  will  appear  in  the 
principal  newspaper  ele<:te<l  by  the 
National  For«st(s)  of  that  state  or  Ranger 
[)istrict. 

National  Forests  in  Alabama,  Alabama 

Forest  Suptfrvisor  Dt^risinns 

Montfionwry  Advertiser,  published 
daily  in  Montgomery.  AI.. 

District  Wonder  Derisions 

Bankhead  Ranger  Distrid:  Northwest 
Alabamian,  published  weekly  (Monday 
A  Thursday)  in  Haleyville.  AL. 

Conecuh  Rrniger  District:  The 
Andalasia  Star,  published  daily 
(Tuesday  through  Saturday)  in 
Andalusia.  AL. 

Oakmiilgoe  Ranger  District:  The 
Tuscaloosa  News,  published  daily  in 
Tus«:aloosa.  AL. 

Shoal  C:reek  Ranger  District:  The 
Anniston  Star,  published  daily  in 
Anniston.  AL 

Talladega  Ranger  District:  The  Daily 
Home,  published  daily  in  Talladega.  AL. 

Tuskogee  Ranger  District:  Ttiskegee 
News,  published  weekly  (Thursday)  in 
Tuskegee,  AL. 

Caribbean  National  Forest,  Puerto  Rico 

Forest  Supervisor  Decisions 

El  Nuevo  Dia.  published  daily  in 
Spanish  in  San  Juan,  PR. 


San  luan  Star,  published  daily  in 
Fnglish  in  San  Juan.  PR. 

Chattahoochee-Oconee  National  Forest, 
(ieorgia 

Forest  Supervisor  Decisions 

The  Times,  published  daily  in 
Gainesville.  CA. 

District  Hanger  Decisions 

Armuchee  Ranger  District:  Walker 
(Munty  Messenger,  published  bi-weekly 
(Wednesday  &  Friday)  in  Lafayette,  GA. 

Toccoa  Ranger  District:  The  News 
Observer,  published  weekly 
(Wednesday)  in  Blue  Ridge,  GA. 

Brasstown  Ranger  District:  North 
Genrgia  News,  published  weekly 
(Wednesday)  in  Blairsville.  GA. 

Tallulah  Ranger  District:  Clayton 
Tribune,  published  weekly  (Thursday) 
in  Clayton.  GA. 

Chattooga  Ranger  Districi:  Northeast 
Georgian,  published  weekly  (Tuesday) 
in  Cornelia,  GA. 

Toccoa  Record,  published  weekly 
(Thursday)  in  Totxoa.  GA. 

White  County  News,  published 
weekly  (Thursday)  in  Cleveland,  GA. 

Cohutta  Ranger  Di.strict:  Chatsworth 
Times,  published  weekly  (Wednesday) 
in  Chatsworth,  GA. 

Oconee  Ranger  District:  Monticello 
News,  published  weekly  (Thursday)  in 
Monticello.  GA. 

CSierokee  National  Forest.  Tennessee 

Forest  Supervisor  Decisions 

Knoxville  News  Sentinel,  published 
daily  in  Knoxville,  TN  (covering 
McMinn.  Monroe,  and  Polk  Counties). 

Johnson  City  Press,  published  daily  in 
Johnson  City.  TN  (covering  Carter, 
Co<Jce.  Greene,  Johnson.  Sullivan, 
Unicoi  and  Washington  Counties). 

District  Ranger  Decisions 

Ocoee  Ranger  District:  Polk  County 
News,  published  weekly  (Wednesday) 
in  Benton,  TN. 

Hiwas.see  Ranger  District:  Daily  Post- 
Athenian,  published  daily  (Monday- 
Friday)  in  Athens.  TTM. 

Tellico  Ranger  District:  Monroe 
County  Advocate,  published  weekly 
(Thursday)  in  Sweetwater.  TN. 

Nolichucky  Ranger  District: 
Greeneville  Sun,  published  daily 
(Monday-Saturday)  in  Greeneville.  TN. 

Unaka  Ranger  District:  Johnson  City 
Press,  published  daily  in  Johnson  City. 
TN. 

Watauga  Ranger  District:  ElizabeOiton 
Star,  published  daily  (Sunday-Friday) 
in  Flizabethton.  TN. 


Daniel  Boone  National  Forest, 
Kentucky 

Forest  Supervisor  Decisions 

Lexington  Heraldl,eader,  published 
daily  in  Lexington,  KY. 

District  Ranger  Decisions 

Morehead  Ranger  District:  Morehead 
News,  published  bi-weekly  (Tuesday 
and  Friday)  in  Morehead,  KY. 
•  Stanton  Ranger  District:  The  Clay  City 
Times,  published  weekly  (Thursday)  in 
Stanton,  KY. 

Berea  Ranger  District:  Jackson  County 
Sun,  published  weekly  (Thursday)  in 
McKee.  KY. 

London  Ranger  District:  The  Sentinel- 
Echo,  published  tri-weekly  (Monday, 
Wednesday,  and  Friday)  in  London.  KY. 

Somerset  Ranger  District: 
Commonwealth-Journal,  published 
daily  (Sunday  through  Friday)  in 
Somerset.  KY. 

Steams  Ranger  District:  McCreary 
County  Record,  published  weekly 
(Tuesday)  in  Whitley  City.  KY. 

Redbird  Ranger  District:  Manchester 
Enterprise,  published  weekly 
(Thursday)  in  Manchester,  KY. 

National  Forests  in  Florida,  Florida 

Forest  Supervisor  Decisions 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL. 

District  Ranger  Decisions 

Apalachicola  Ranger  District:  The 
Liberty  Journal,  published  weekly 
(Wednesday)  in  Bristol,  FL. 

Lake  George  Ranger  District:  The 
Ocala  Star  Banner,  published  daily  in 
Ocala.  FL. 

Osceola  Ranger  District:  The  Lake  City 
Reporter,  published  daily  (Monday- 
Saturday)  in  Lake  City,  FL. 

Seminole  Ranger  District:  The  Daily 
Commercial,  published  daily  in 
Leesburg,  FL. 

Wakulla  Ranger  District:  The 
Tallahassee  Democrat,  published  daily 
in  Tallahassee,  FL. 

Francis  Marion  ft  Sumter  National 
Forest,  South  Carolina  ^ 

Forest  Supervisor  Decisions 

The  State,  published  daily  in 
Columbia.  SC. 

District  Ranger  Decisions 

Enoree  Ranger  District:  Newberry 
Observer,  published  tri-weekly 
(Monday.  Wednesday,  and  Friday) 
Newberry,  SC. 

Andrew  Pickens  Ranger  District; 
Seneca  Journal  and  Tribune,  published 
bi-weekly  (Wednesday  and  Friday)  in 
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Long  Cane  Ranger  District:  The 
Augusta  Chronicle,  published  daily  in 
Augusta,  GA. 

Wambaw  Ranger  District:  News  and 
Courier,  published  daily  in  Charleston, 
SC 

Witheibee  Ranger  District:  News  and 
Courier,  published  daily  in  Charleston, 
SC. 

George  Washington  and  Jefferson 
National  Forests,  Virginia 

Forest  Supervisor  Decisions 

Roanoke  Times,  published  daily  in 
Roanoke,  VA. 

District  Ranger  Decisions 

Lee  Ranger  District:  Shenandoah 
Valley  Herald,  published  weekly 
(Wednesday)  in  Woodstock,  VA. 

Warm  Springs  Ranger  District:  The 
Recorder,  published  weekly  (Thursday) 
in  Monterey,  VA. 

Pedlar  Ranger  District:  News-Gazette, 
published  weekly  (Wednesday)  in 
Lexington,  VA. 

James  River  Ranger  District:  Virginian 
Review,  published  daily  (except 
Sunday)  in  Covington,  VA. 

Deerfield  Ranger  District:  Daily  News 
Leader,  published  daily  in  Staunton, 
VA. 

Dry  River  Ranger  District:  Daily  News 
Record,  published  daily  (except 
Sunday)  in  Harrisonburg,  VA. 

Blacksburg  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke.  VA. 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for  those 
decisions  in  West  VA — ^notice  will  be 
published  in  the  Roanoke  Times  and 
Monroe  Watchman.) 

Glenwood  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke,  VA. 

New  Castle  Ranger  ENstrict:  Roanoke 
Times,  published  daily  in  Roanoke,  VA. 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for  those 
decisions  in  West  VA — notice  will  be 
published  in  the  Roanoke  Times  and 
Monore  Watchman.) 

Mount  Rogers  National  Recreation 
Area:  Bristol  Herald  Courier,  published 
daily  in  Bristol,  VA. 

Clinch  Ranger  District:  King^port- 
Times  News,  published  daily  in 
Kingsport,  TN. 

W)rthe  Ranger  District:  Southwest 
Virgfnia  Enterprise,  published  bi-weekly 
(Wednesday  and  Saturday)  in 
Wytheville.  VA. 

Kisatchie  National  Forest,  Louisiana 

Forest  Supervisor  Decisions 

Alexandria  Daily  Town  Talk, 
published  daily  in  Alexandria,  LA. 


District  Ranger  Decisions 

Caney  Ranger  District:  Minden  Press 
Herald,  published  daily  in  Minden,  LA. 

Homer  Guardian  Journal,  published 
weekly  (Wednesday)  in  Ho^l^r,  LA. 

Catahoula  Ranger  District:  Alexandria 
Daily  Town  Talk,  published  daily  in 
Alexandria,  LA. 

Colfax  Chronicle,  published  weekly 
(Wednesday)  in  Colfax,  LA. 

Evangeline  Ranger  District: 
Alexandria  Daily  Town  Talk,  published 
daily  in  Alexandria,  LA. 

Kisatchie  Ranger  District: 
Natchitoches  Times,  published  daily 
(Tuesday-Friday  and  on  Simday)  in 
Natchitoches,  LA  Vernon  Ranger 
District:  Leesville  Leader,  published 
daily  in  Leesville,  LA. 

Winn  Ranger  District:  Winn  Parish 
Enterprise,  published  weekly 
(Wednesday)  in  Winnfield,  LA. 

National  FcH-ests  in  Missi^ppi, 
Mississippi 

Forest  Supervisor  Decisions 

Clarion-Ledger,  published  daily  in 
Jackson,  MS. 

District  Ranger  Decisions 

Bienville  Ranger  District:  Clarion- 
Ledger,  publishcNd  daily  in  Jackson,  MS. 

Cnickasawhay  Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 

Delta  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS. 

De  Soto  Ranger  ENstrict:  Clarion 
Ledger,  published  daily  in  Jackson,  MS. 

Holly  Springs  Ranger  District:  Clarion 
Ledger,  published  daily  in  Jackson,  MS. 

Homochitto  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

TomDigbee  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

Ashe-Erambert  Project:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

National  Forests  in  North  Carolina, 
Nwth  Carolina 

Forest  Supervisor  Decisions 

The  Asheville  Citizen-Times, 
published  daily  in  Asheville,  NC. 

District  Ranger  Decisions 

Appalachian  Ranger  District:  The 
Asheville  Citizen-Times,  published 
dailv  in  Asheville,  NC. 

Cneoah  Ranger  District:  Graham  Star, 
published  weekly  (Thursday)  in 
Robbinsville,  NC. 

Croatan  Ranger  EKstrict:  The  Sun 
Journal,  published  weekly  (Sunday 
through  Friday)  in  New  Bern.  NC. 

Grandfather  Ranger  District: 
McDowell  News,  published  daily  in 
Marion,  NC. 

Highlands  Ranger  District:  The 
Highlander,  published  weekly  (May-Get 


Tues  &  Fri;  Oct-April  Tues  only)  in 
Highlands,  NC. 

The  Crossroads  Chronicle,  published 
weekly  (May-Oct  Tues  &  Fri;  Oct-April 
Tues  only)  in  Cashiers,  NC. 

The  Sylva  Herald,  published  weekly 
on  Thursday  in  Sylva,  NC. 

Pisgah  Ranger  District:  The  Asheville 
Citizen-Times,  published  daily  in 
Asheville,  NC. 

Tusquitee  Ranger  District:  Cherokee 
Scout,  published  weekly  (Wednesday) 
in  Murphy,  NC. 

Uwharrie  Ranger  District: 
Montgomery  Herald,  published  weekly 
(Wednesday)  in  Troy.  NC. 

Wayah  Ranger  District:  The  Frarddin 
Press,  published  bi-weekly  (Wednesday 
and  Friday)  in  Franklin,  NC. 

Ouachita  National  Forest,  Arkansas, 
Oklahtma 

Forest  Supervisor  Decisions 

Arkansas  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR. 

District  Ranger  Decisions 

Caddo  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Cold  Springs  Ranger  District: 
Arkansas  Democrat-Gazette,  published 
daily  in  Little  Rock,  AR. 

Fourcbe  Ranger  ENstrict:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Jessieville  Ranger  ENstrict:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock.  AR. 

Mena  Ranger  ENstrict:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Oden  Ranger  ENstrict:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Poteau  Ranger  ENstrict:  Arkansas 
Democrat-Gazette,  published  daUy  in 
Little  Rock,  AR. 

Winona  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock.  AR. 

Womble  Ranger  ENstrict:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Choctaw  Ranger  District:  Tulsa  World. 
published  daily  in  Tulsa,  OK. 

Kiamichi  Ranger  ENstrict:  Tulsa 
World,  published  daily  in  Tulsa,  OK. 

Tiak  Ranger  District:  Tulsa  Wortd, 
published  daily  in  Tulsa,  OK. 

Ozark-SL  Francis  National  Forest* 
Arkansas 

Forest  Supervisor  Decisions 

The  Courier,  published  daily  (Sunday 
through  Friday)  in  Russellville,  AR. 
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Dtstrict  Ranger  Decisions 

Sylaniore  Ranger  District:  Stone 
County  l-ender.  published  weekly 
(Tuesday)  in  Mountain  View,  AR. 

Buffalo  Pv^inger  District:  Newton 
Cntmtv  Timfs.  published  weekly 
(Thursday)  in  )asp«r.  AR. 

Bayou  Ranger  District:  The  Courier, 
published  daily  (Sunday  through 
Friday)  in  Russeilville.  AR. 

Pleasant  Hill  Ranger  District:  fohnson 
Ciyunty  Graphic,  published  weekly 
(Wednesday)  in  Ciarksville.  AR. 

Eiosfon  Mountain  Ranger  District: 
Southwest  Times  Record,  published 
daily  in  F^ort  Smith.  AR. 

Kfagazine  Ranger  District: 
SouthwestTimes  Record,  published 
daily  in  daily  in  Fort  Smith.  AR. 

St.  Francis  Ranger  District:  The  Daily 
World,  published  daily  (Sunday  through 
Friday)  in  Helena.  AR 

National  Forests  and  Grasslands  in 
Texas,  Texas 

Forest  Supervisor  Decisions 

The  Lufkin  Daily  News,  published 
daily  in  Lufkin,  TX. 

District  Ranger  Decisions 

Angelina  National  Forest:  The  Lufkin 
Daily  News,  published  daily  in  Lufkin. 
TX. 

Davy  Crockett  National  Forest:  The 
Lufkin  Daily  News,  published  daily  in 
Lufkin.  TX. 

Sabine  National  Forest:  The  Lufkin 
Daily  News,  published  daily  in  Lufkin. 
TX. 

Sam  Houston  National  Forest:  The 
Courier,  published  daily  in  Conroe.  TX. 

Caddo  ft  I^I  National  Grasslands: 
Denton  Record-Chronicle,  published 
daily  in  Denton.  TX. 

The  Responsible  OfTicial  under  36 
GFK  part  215  gave  annual  noti(:e  in  the 
Federal  Register  published  on  May  10, 
1996.  of  principal  newspapers  to  be 
utilized  for  publishing  notices  of 
proposed  aciions  and  of  decisions 
subject  to  appeal  under  36  CFR  215.  The 
list  of  newspapers  to  be  used  for  215 
notice  and  decision  is  corrected  as 
follows: 

Caribbean  National  Forest.  Puerto  Rico 

District  Ranger  Decisions 

Newspaper  Removed 

El  Horizonte.  published  weekly 
(Wednesday)  in  Fajardo.  PR. 

Francis  Marion  ft  Sumter  National 
Forest  South  Carolina 

District  Ranger  Decisions 

Long  Cane  Ranger  District:  (Correction 
to  existing  newspaper)  The  Augusta 
Chronicle,  published  daily  in  Augusta, 
GA. 


National  Forests  in  Mississippi 

District  Ranger  Decisions 
Deletion  of  Ranger  District 

Biloxi  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson.  MS. 

Black  Creek  Ranger  District:  Clarion- 
Ledger,  published  daily  in  lackson.  MS. 

Bude  Ranger  District:  Clarion-Ledger. 
pubhshed  daily  in  Jackson,  MS. 

Strong  River  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson.  MS. 

Addition  of  Ranger  District 

De  Soto  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

National  Forests  in  North  Carolina 

District  Ranger  Decisions 
Deletion  of  Ranger  District 

French  Broad  Ranger  District:  The   ' 
Asheville  Citizen-Times,  published 
daily  in  Asheville,  NC. 

Toecane  Ranger  District:  The 
Asheville  Citizen-Times,  published 
daily  in  Asheville,  NC. 

Addition  of  Ranger  District 

Appalachian  Ranger  District:  The 
Asheville  Citizen-Times,  published 
daily  in  Asheville.  NC. 

Dated:  October  28.  1996. 
R.  Gary  Piaraon. 

Acting  Deputy  Regional  Forester,  Natural 
Resources 

jFK  Doc  9&-28205  Filed  11-1-96;  8:45  am) 

BCUNO  COM  34I»-I1-M 


Klamath  Provincial  Advisory 
ComroittM  (PAC) 

AQEMCY:  Forest  Service.  USDA. 
ACnOM:  Notice  of  Meeting. 

summary:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
November  14  and  November  15.  1996  at 
the  'Veaverville  Victorian  Inn 
Conference  Room.  1709  Main  Street. 
Weaverville.  California.  The  meeting 
will  begin  at  9:30  a.m.  on  November  14 
and  adjourn  at  5:00  p.m.  The  meeting 
will  reconvene  at  8:00  a.m.  on 
November  15  and  continue  until  4:00 
p.m.  Agenda  items  to  be  covered 
include:  (1)  socio-economic  monitoring 
overview;  (2)  Province-wide  approach  to 
implementation  of  a  fuels  strategy 
(values  at  risk);  (3)  salvage 
subcommittee  report:  (4)  Province 
Interagency  Executive  Committee 
Report;  and  (5)  public  comment  periods. 
All  PAC  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  mFORMATKM  COIfTACT: 


Connie  Hendryx.  USDA.  Klamath 
National  Forest,  at  1312  Fairlane  Road. 
Yreka.  California  96097;  telephone  916- 
842-6131.  (FTS)  700-467-1309. 

Dated;  October  23. 1996. 
Nancy  |.  Gibson. 
Administrative  Officer. 
(FR  Doc.  96-28149  Filed  11-1-96;  8:45  am) 
aiLUNQ  COOC  S410-11-«l 


Rural  Utilities  Sarvica 

lllamna-Nawhalan-Nondalton  Elecbic 
Cooparativa,  Inc.;  Finding  of  No 
Significant  Impact 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS). 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508). 
and  RUS  Environmental  Policies  and 
Procedures  (7  CFR  part  1794).  has  made 
a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  project 
proposed  by  Iliamna-Newhalen- 
Nondalton  Electric  Cooperative.  Inc. 
(INNEC),  of  Iliamna.  Alaska.  The 
proposed  project  is  a  700  kilowatt 
hydroelectric  generating  plant  which 
will  be  built  on  the  Tazimina  River  near 
Iliamna.  Newhalen.  and  Nondalton, 
Section  24.  Range  32  West.  Township  3 
South.  Seward  Meridian,  in 
Southcentral  Alaska.  On  January  31, 
1995.  INNEC  filed  an  application  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  to  exempt  the  Tazimina  River 
Project  from  the  licensing  requirements 
pursuant  to  Section  2407  of  the  Energy 
Policy  Act  of  1992.  The  FONSI  is  based 
on  an  environmental  assessment  (EA) 
prepared  by  the  FERC.  RUS  made  an 
independent  evaluation  of  the  impacts 
resulting  from  the  proposed 
construction  and  concurs  with  the  scope 
and  content  of  the  EA.  In  accordance 
with  RUS  Environmental  Policies  and 
Procedures.  7  CFR  Part  1794.  Subpart  I, 
Adoption  of  Environmental  Documents. 
RUS  has  adopted  the  FERC  EA  as  its  EA 
for  the  project. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Lawrence  R.  Wolfe,  Senior 
Environmental  Protection  Specialist, 
RUS,  Engineering  and  Environmental 
Staff.  1400  Independence  Avenue;  SW. 
Stop  1571.  Washington,  DC  20250- 
1571,  telephone  (202)  720-1784. 

The  project,  located  near  the  towns  of 
Iliamna,  Newhalen,  and  Nondalton. 
Alaska,  would  provide  nearly  all 
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present  and  near-term  future  energy 
demands  of  these  three  communities. 

Copies  of  the  EA  and  FONSI  are 
available  for  review  at,  or  can  be 
obtained  from,  RUS  at  the  address 
provided  herein  or  from  Mr.  Brent 
Petrie.  Manager,  INNEC,  P.O.  Box  210. 
Iliamna,  Alaska  99606.  telephone  (907) 
571-1259. 

SUPPLEMENTARY  INFORMATION:  RUS  has 
reviewed  the  FERC  EA  and  has 
determined  that  it  represents  an 
accurate  assessment  of  the  scope  and 
level  of  environmental  impacts  of  the 
proposed  project.  The  FERC  EA.  which 
includes  input  from  certain  Federal  and 
state  agencies,  has  been  adopted  by  RUS 
to  serve  as  its  EA. 

RUS  has  determined  that  the  FERC 
EA  adequately  considered  the  potential 
impacts  of  the  proposed  project  and 
concluded  that  approval  of  RUS 
financing  for  the  project  would  not 
result  in  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  RUS  determined 
that  the  proposed  project  will  either 
have  no  effect  on  wetlands,  floodplains, 
important  farmlands,  threatened  or 
endangered  species,  formally  classified 
areas  and  cultural  resources  or  no 
significant  effect  on  water  quality.  RUS 
has  identified  no  other  potential 
significant  impact  resulting  from 
construction  and  operation  of  the 
proposed  hydroelectric  generating  plant. 

Alternatives  examined  for  the 
proposed  project  included  the  INNEC's 
proposed  project,  no  action  and  denial 
of  license  by  FERC  to  build  the  project. 
RU  )  determined  that  the  proposed 
project  is  an  environmentally  acceptable 
alternative  that  meets  INNEC's  nee^l 
with  a  minimum  of  adverse 
environmental  impact.  RUS  has 
concluded  that  approval  of  RUS 
financing  for  the  project  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the 
preparation  of  an  environmental  impact 
statement  is  not  necessary. 

In  accordance  with  their  regulations, 
FERC  published  a  notice  and  requested 
comments  on  the  application  submitted 
by  INNEC.  All  comments  received  were 
adequately  addressed  in  the  FERC  EA. 
The  notice  published  by  FERC  meets  the 
RUS  n3tice  requirements  contained  in  7 
CFR  Part  1794.62.  On  September  14, 
1995,  FERC  issued  an  order  granting 
exemption  from  licensing  to  INNEC  to 
build  the  proposed  project. 

Dated:  October  28. 1996. 
Adam  M.  Golodner, 

Deputy  Administrator,  Progmm  Operations. 
(FR  Doc.  96-28193  Filed  11-1-96;  8:45  am) 
■LUNQ  coot  M1»-1«-H 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspandad 
investigation;  Opportunity  to  Requast 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

Background 

Each  year  during  the  armiversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  November  30, 1996,  interested 
parties  may  request  an  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  November  for  the 
following  periods: 


Antidumptng  proceed- 

Period 

ings 

Brazil:  Circular  Welded 

Non-Alloy  Pipe 

A-351-809  

11/1/95-1031/96 

Mexico:  Circular  Weld- 

ed Non-Alloy  Pipe 

A-201-806  

11/1/95-10/31/96 

South  Korea:  Circular 

WeUed  Norv-AUoy 

Pipe 

A-580-609  

11/1/95-10/31/96 

Taiwan:  Circular  Weld- 

ed Norv-Alloy  Pipe 

A-583-814  

11/1/95-10/31/96 

Venezuela:  Circular 

Wekled  Non-Alloy 

Pipe 

A-307-805  

11/1/95-10/31/96 

Argentina  Bathed 

Wire 

A-^7-405 

11/1/95-10i«1/96 

Argentina:  Cartxtn 

Steel  Wire  Rods 

A-357-007  

11/1/95-10^1/96 

Japan:  Light  Scattering 

Instruments 

A-588-813  

11/1/95-10/31/96 

Antidumping  proceed- 
ings 

Pehod 

Japan:  Bicycle  Speed- 

ometers 

A-588-038  

11/1/95-10^1/96 

Japan:  Titanium 

Sponge    . 

A-58&-020  

11/1/95-10/31/96 

Peoples  Republic  of 

China:  Garlic 

A-570-831  

11/1/95-1 0^31/96 

Peoples  BepJbbc  cH 

China:  Tungsten  Ore 

Concentrates 

A-670-831  

11/1/95-10/31/96 

Peoples  Republic  61 

China:  Paper  Clips 

11/1/95-10/31/96 

Singapore:  Rectangu- 

lar Pipe  &  Tube 

A-559-502  

11/1/95-10/31/96 

Countervailing  duty  pro- 
ceedings 


Argentina:  Oil  Country  Tu- 
bular Goods: 
O-357-403  


Period 


1/1/95-12/31/95    ^ 


Suspension  agreements 

Period 

Japan:  Small  Motors: 
A-588-090  

Ukraine: 
Siliconmanganese 
A-823-«)5  

11/1/95-10/31/96 
11/1/95-10/31/96 

In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  section 
353. 2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders  and 
suspension  agreements.  Pursuant  to  19 
CFR  355.22(a)  of  the  regulations,  an 
interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  sus}}ension 
agreements  for  which  they  are 
requesting  a  review,  (Interim 
Regulations,  60  FR  25130,  25137  (May 
11, 1995)).  Therefore,  for  antidumping 
and  countervailing  duty  reviews,  and 
suspension  agreements,  the  interested 
party  must  specify  for  which  individual 
producers  or  exporters  covered  by  an 
antidumping  finding,  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  it  is  requesting  a  review,  and 
the  requesting  party  must  state  why  it 
desires  the  Sea«tary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
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each  country  of  origin  is  cub)ect  to  a 
separate  order,  then  the  intereated  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  axporterts]  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration.  Room  B-009, 
U.S.  Department  of  Commerce,  14th 
Street  k  Constitution  Avenue.  N.W.. 
Washington.  DC  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping/Countervailing 
Enforcement.  Attention:  Sheila  Forbes, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  mth 
section  353.31(g)  or  355.31(g)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  to  every  party  on  the 
Deputment's  service  list. 

The  Department  will  publish  in  the 
Federal  Eegieter  a  notice  of  "Initiation 
of  Administration  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation."  for  requests  received  by 
htovember  30.  1996.  u  the  Department 
does  not  receive,  by  November  30. 1996. 
a  request  for  review  of  entries  covered 
by  an  order,  finding,  or  suspended 
investigation  listed  in  this  notice  and  for 
the  period  identified  above,  the 
Department  will  instruct  the  Customs 
Service  to  assess  antidumping  or 
countervailing  duties  on  tnose  entries  at 
a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
coimtervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consiunption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  October  28. 1996. 
faOwfP.  BUlos. 

Principal  Deputy  Assistant  Secretory  for 
Import  Administration. 
IFR  Doc  96-28247  Filed  11-1-96;  8:45  am) 
oooa  Mi*.«e-M 


Intent  To  Revoke  Antidumping  Duty 
Orders  end  Hndlngs  end  To  Terminels 
Suepended  Inveetlgatlone 


Import  Administration, 
Internationa]  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  orders  and  findings 
and  to  terminate  suspended 
investigations. 

SUMMART:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 


of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspendeid  investigations 
listed  below.  Domestic  interesteoparties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  vrriting  no  later  than  the 
last  day  of  Novembw  1996. 
EFFCCnvC  DATI:  November  4, 1996. 
FOR  nmTHin  sronMATiow  comtact: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  k  Constitution 
Avenue,  N.W.,  Washington.  D.C  20230. 

SUPPLEMENTARY  SIFOMIATKM: 

Beckgrotuid 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Acoordingly,  as 
required  by  S  3S3.25(d)(4)ofthe 
Department's  regulations,  we  are 
notifying  the  puolic  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  finriinga  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  monthK 

Antidunipiiig  Preceeding 

Argentina 

Barbed  Wire  k  Barbless  Fencing  Wire 
A-357-405 

50  FR  46806 
November  13, 1989 

Contact:  Tom  KiUiam  at  (2G2)  482-2704 

Argentina  . 

Carbon  Steel  Wire  Rods 

A-357-0G7 

49  FR  46180 

November  23,  1984 

Contact:  Tom  KiUiam  at  (202)  482-2704 

Singapore 

Light- Walled  Rectangular  Pipe  &  Tube 
A-559-502 

51  FR  41142 
November  13, 1986 

Contact:  Tom  Killiam  at  (202)  482-2704 

The  People's  Republic  of  China 

Tungsten  Ore  Concentrates 

A-570-811 

56  FR  58681 

November  21.  1991 

Contact:  Andrea  Chu  at  (202)  482^733 

Japan 

Certain  Small  Electric  Motors  of  5  to  150 
Horsepower 


A-588-090 

45  FR  73723 

November  6, 1980 

Contact:  Jacqueline  Winbush  at  (202) 

482-1394 

If  no  interested  party  requests  an 
administrative  review  in  acoordonce 
with  the  Department's  notice  of 
opportimity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  cmiers,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Onportenity  To  Ob)ect 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)  (3),  (4),  (5).  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  lost  day 
of  November  1996.  Any  submission  to 
the  Department  must  contain  the  name 
and  case  number  of  the  proceeding  and 
a  statement  that  explains  how  the 
objecting  party  qusiifies  as  a  domestic 
interested  party  under  §  353.2(k)  (3),  (4). 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  ob)ecti(ms 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(1)  of  the 
Deportment's  regtUstions.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Rodtn  4203. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  October  25, 1996. 
Baitera  R.  Staffard. 

Deputy  AsaJstant  Secretary  for  AD/CVD 
Enforcement. 

(FK  Doc.  96-28318  Filed  11-1-96: 8:45  am) 
BOJJNO  COM  MlS-Oe-r 


[A-478-ei7] 

Pads  for  Woodwind  Instrument  Keys 
from  Italy.  Revocetlon  of  the 
Antidumping  Duty  Order 

AOENCV:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. ' 
ACTION:  Notice  of  revocation  of 
antidumping  duty  order. 
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SUyMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  revocation  of  the  antidumping 
duty  order  on  pads  for  woodwind 
instrument  keys  from  Italy  because  it  is 
no  longer  of  any  interest  to  domestic 
interested  fiarties. 
EFFECTIVE  DATE:  November  4, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT:  Lyn 
Johnson  or  Michael  Panfeld,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230, 
telephone  (202)  482-5287. 

8UPPUEMENTARY  INFORMATION: 
Background 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  domestic 
interested  parties.  We  conclude  that 
there  is  no  interest  in  an  antidumping 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  for 
five  consecutive  review  periods  and 
when  no  domestic  interested  party 
objects  to  revocation  (19  CFR 
§  353.25(d)(4)(iii)). 

On  September  3. 1996,  the 
Department  published  in  the  Federal 
Register  (61  FR  46437)  its  notice  of 
intent  to  revoke  the  antidumping  duty 
order  on  pads  for  woodwind  instrument 
keys  from  Italy  (September  21, 1984). 
Additionally,  as  required  by  19  CFR 
§  353.25(d)(4)(ii),  Uie  Department  served 
written  notice  of  its  intent  to  revoke  this 
antidumping  duty  order  on  each 
domestic  interested  party  on  the  service 
list.  Domestic  interested  parties  who 
might  object  to  the  revocation  were 
provided  the  opporttmity  to  submit 
their  comments  not  later  than  the  last 
day  of  the  anniversary  month. 

in  this  case,  we  received  no  requests 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party,  as  defined  under 
§  353.2  (k)(3),  (k)(4),  (k)(5),  or  (k)(6)  of 
the  Department's  regulations,  has 
expressed  opposition  to  revocation. 
Based  on  these  facts,  we  have  concluded 
that  the  ontidtmiping  duty  order  on 
pads  for  woodwind  instrument  keys 
from  Italy  is  no  longer  of  any  interest  to 
interested  parties.  Accordingly,  we  are 
revoking  this  antidiunping  duty  order  in 
accordance  with  19  CFR 
§353.25(d)(4)(iii). 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  pads  for  woodwind 
instrument  keys  from  Italy.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedules 


(HTS)  item  number  9209.99.40.  The 
HTS  nimiber  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

This  revocation  applies  to  all 
unliquidated  entries  of  pads  for 
woodwind  instrument  keys  from  Italy 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
1, 1996.  Entries  made  during  the  period 
September  1, 1995,  through  August  31, 
1996,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
§  353.22(e).  The  Department  will 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  imliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  September  1, 
1996,  without  regard  to  antidumping 
duties,  and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries.  This  notice  is  in 
accordance  with  19  CFR  §  353.25(d). 

Dated:  October  23, 1996. 

Baibara  R.  StafiEwrd, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 

IFR  Doc.  96-28248  Filed  11-1-96;  8:45  am] 
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[A-821-602I 

Amendments  to  ttie  Agreement 
Suspending  the  Antidumping 
Investigetion  on  Ursnium  From  the 
Ruesian  Federstion 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendments  to  the 
agreement  suspending  the  antidumping 
investigation  on  uranium  from  the 
Russian  Federation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  and  the  Ministry  of 
Atomic  Energy  of  the  Russian 
Federation  (MINATOM)  have  signed 
two  amendments  to  the  Agreement 
Suspending  the  Antidumping 
Investigation  on  Uranium  from  the 
Russian  Federation,  as  amended  (the 
Suspension  Agreement).  One 
amendment  provides  for  the  sale  in  the 
United  States  of  feed  associated  with 
imports  of  low-enriched  uranium  (LEU) 
derived  from  high-enriched  uraniiun 
(HEU)  which  makes  the  Suspension 
Agreement  consistent  with  tiie  USEC 
Privatization  Act.  The  second 
amendment  restores  previously  imused 
quota  for  separative  work  units,  and 
covers  Russian  uranium  which  has  been 
enriched  in  a  third  country  within  the 
terms  of  the  Suspension  Agreement,  for 


a  period  of  two  years  from  the  effective 
date  of  the  amendments. 
EFFECTIVE  DATE:  October  3, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 
James  Doyle,  Sally  C.  Gannon,  or  Karla 
Whalen,  Office  of  Antidumping 
Countervailing  Duty  Enforcement, 
Ooup  3,  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0172,  (202)  482- 
1391,  or  (202)  482-0408,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  16, 1992,  the  Department 
and  the  GRF  signed  the  Suspension 
Agreement  on  uranium  and,  on  October 
30, 1992,  the  Agreement  was  published 
in  the  Federal  Register  (57  FR  49220, 
49235).  On  March  11,  1994,  the 
Dep>artment  and  the  GRF  signed  an 
amendment  to  the  Suspension 
Agreement  on  uranium  and,  on  April  1, 
1994,  this  amendment  was  publisned  in 
the  Federal  Register  (59  FR  15373).  This 
amendment  provided  for  entry  of 
Russian  uranium  into  the  United  States 
based  on  a  concept  of  matched  sales 
between  the  United  States  and  Russian 
producers.  Although  this  amendment 
has  operated  to  the  benefit  of  all  parties 
concerned,  substantial  qualities  of 
uranium  products  not  subject  to  the 
Suspension  Agreement  which  were 
produced  from  Russian  ore  began  to 
undermine  the  Suspension  Agreement. 
Thus,  pursuant  to  Section  X.B.  of  the 
Suspension  Agreement,  the  Department 
and  the  GRF  entered  into  consultations. 
A  proposed  amendment  providing  for 
coverage  of  Russian  ore  which  has  been 
enriched  in  a  third  country  was 
initialled  on  August  16, 1996.  In 
addition,  on  August  16, 1996,  the 
E)epartment  and  the  GRF  initialled  an 
amendment  in  order  to  allow  HEU  feed  ' 
to  be  used  in  matched  sales.'  The 
Department  subsequenUy  released  the 
proposed  amendments  to  interested 
parties  for  comment  After  careful 
consideration  by  the  Departmmit  of  the 
comments  submitted  and  further 
consultations  between  the  two  parties, 
the  Department  and  the  GRF  signed  the 
final  amendments  on  October  3, 1996. 


'  HEU  fMd  refers  to  the  natural  uranium  bed 
aiaociated  with  tbe  LEU  (derived  from  HEU],  which 
is  imported  pursuant  to  the  Agreement  Bet%ireen  the 
Government  of  tbe  United  States  of  America  and 
tbe  Government  of  the  Russian  Federation 
Ccmceming  the  Disposition  of  Highly  Enriched 
Uranium  Extracted  from  Nuclear  Weapons  (Tbe 
HEU  Agreement),  signed  February  18,  1993. 

'A  third  amendment  dealing  with  tbe  re-export 
provisian  was  initialled  on  August  16, 1996  as  well. 
but  this  amendment  has  not  yet  been  finalized. 
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The  text  of  these  amendments  follow  in 
the  Annex  to  this  notice. 
Oated:  October  24. 1996. 

IS.I 


Acting  Assistant  SecTtrtary  for  Import 
Administration. 

Annex 

(Amendment  Regarding  HEU  Feed) 

Amendment  to  the  Acreement 
Suepending  the  Aniidiunping 
In^MtigAlion  on  Uranium  From  the 
Ruaaian  Federation 

Consistent  with  the  requirement  of 
Section  734(1)  of  the  U.S.  Tariff  Act  of 
1930,  as  amended,  to  prevent  the 
suppression  or  undercutting  of  price 
levels  of  domestic  products  in  the 
United  States,  Section  IV  of  the 
Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
ht)m  the  Russian  Federation,  as 
amended  on  March  11,  1994,  (the 
Agreement)  is  amended  as  set  forth 
below.  All  other  provisions  of  the 
Agreement,  particularly  Section  VII, 
remain  in  force  and  apply  to  this 
Amendment. 

1.  Section  IV.M.2  is  replaced  with: 

2.  Exports  pursuant  to  such  sales  will 
not  be  counted  against  the  export  limits 
established  in  accordance  with  this 
Section  IV.  Permitting  importation  and 
disposition  of  the  HEU,  or  LEU  derived 
horn  the  HEU,  is  consistent  with  the 
purposes  of  this  Agreement,  subiect  to 
the  following  requirements:  (1)  The 
HEU  or  LEU  must  be  disposed  of  by 
OOE  or  the  United  States  Executive 
Agent(8)  consistent  with  the  Agreement 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Russian  Federation  Concerning 
the  Disposition  of  Highly  Enriched 
Uranium  Extracted  from  Nuclear 
Weapons:  (2)  Uranium  products  deemed 
to  be  of  Russian  origin  pursuant  to 
section  3112(b)  of  PL.  104-134,  the 
USEC  Privatization  Act,  must  be  sold 
only  in  accordance  with  section  3112(b) 
and  the  relevant  provisions  of  this 
Agreement,  as  amended:  (3)  Contra<i8 
for  the  purchase  of  the  HEU  or  LEU 
must  be  provided  to  the  Department: 
and  (4)  Annual  summaries  of 
disposition  of  the  HEU  and  LEU,  and 
uranium  products  deemed  to  be  of 
Russian  origin  pursuant  to  section 
3112(b)  of  PL.  104-134.  the  USEC 
Privatization  Act,  must  be  provided  to 
the  Department. 

2.  Paragraph  two  of  Section  IV  of  the 
Agreement  is  amended  as  follows: 

Sentence  two.  begmning  "For 
purposes  of  this  Section,  Russian-origin 
means,"  is  replaced  by: 

For  purposes  of  this  Section.  Russian- 
origin  means  natural  uranium  (i.e.  UiO* 


or  UFe)  or  SWU  which  is  produced  in 
Russia  and  exported  from  Russia  for  the 
first  time  after  March  11, 1994,  or 
uranium  hexafluoride  (and  UsCH 
derived  therefrom)  deemed  to  be  of 
Russian  origin  pursuant  to  section 
3112(b)  of  P.L  104-134.  the  USEC 
Privatization  Act. 

The  Parties  agree  that  this 
Amendment  constitutes  an  integral  part 
of  the  Agreement. 

The  English  language  version  of  this 
Amendment  shall  be  controlling. 

Signed  on  this  27th  day  of  Septeml>er, 
1996. 

For  the  Ministry  of  Atomic  Energy  of  the 
Russian  Pedantion: 
N.  N.  Yagorov, 

Deputy  Minister.  Ministry  of  Atomic  Energy 
of  the  Hussion  Federation. 

Signed  on  this  3rd  day  of  October.  1996. 

For  the  United  States  Department  of 
Commerce: 

(Joseph  A.  Spetrini,  ibr) 
Robert  S.  LaRusaa. 
Acting  Assistant  Secretory  for  Import 
Administration. 

(Amendment  Regarding  Russian 
Uranium  Enriched  in  a  Third  Country 
Prior  to  Entry  Into  the  United  States 
and  the  Separative  Work  Unit  Quota) 

Amendment  to  the  Agreement 
Suspending  the  Antidumping 
Investigation  on  Uranium  From  the 
Russian  Federation 

Consistent  with  the  requirement  of 
Section  734(1)  of  the  U.S.  Tariff  Act  of 
1930.  as  amended  (the  Act)  to  prevent 
the  suppression  or  undercutting  of  price 
levels  of  domestic  products  in  the 
United  States,  Sections  m.  IV,  VII.  X. 
and  Attachment  1  of  the  Agreement 
Suspending  the  Antidiunping 
Investigation  on  Uranium  ht>m  the 
Russian  Federation,  as  amended  on 
March  11, 1994  (the  Agreement),  are 
amended  as  set  forth  below.  All  other 
provisions  of  the  Agreement, 
particularly  Section  VII.  remain  in  force 
and  apply  to  this  Amendment. 

1.  Section  in,  "Product  Coverage,"  is 
amended  as  follows: 

The  second  paragraph  of  Section  ID, 
beginning  "Uranium  ore  *  *   *,"  is 
replaced  by: 

Further,  uranium  ore  from  Russia  that 
is  milled  into  UjOs  and/or  converted 
into  UF6  and/or  enriched  in  U  "^  in 
another  country  prior  to  direct  and/or 
indirect  importation  into  the  United 
States  is  considered  uranium  from 
Rus.sia  and  is  .subject  to  the  terms  of  this 
Agreement.  When  imported  as  enriched 
uranium  (excluding  highly  enriched 
uranium  (HEU)  and  LEU  derived  from 
HEU,  imported  purauant  to  Section 
IV. M  of  this  Agreement  and  subject  to 


the  provisions  of  the  USEC  Privatization 
Act.  P.L  104-134).  the  hill  amount  of 
the  natural  uranium  equivalent  required 
to  produce  the  enriched  product  vrill  be 
counted  against  the  existing  quota  under 
this  Agreement.  For  the  purposes  of 
calculating  this  amount  of  natiual 
uranium,  the  terms  of  the  last  bullet  of 
definition  II  (a)  shall  apply  unless 
otherwise  reported. 

The  second  sentence  in  the  third 
paragraph  of  Section  m.  beginning 
"Uranium  enriched  in  U^"  in  another 
country  *   *   *."  is  deleted. 

2.  Paragraph  D  of  Section  Vn, 
"Anticircumvention."  is  amended  as 
follows: 

D.  In  addition  to  the  above 
requirements,  the  Department  shall 
direct  the  U.S.  Customs  Service  to 
require  all  importera  of  uranium  into  the 
United  States,  regardless  of  stated 
country  of  origin,  to  submit  at  the  time 
of  entry  written  statements  certifying 
the  following: 

(A)  The  country(ie8)  in  which  the  ore 
was  mined  and.  if  applicable,  converted, 
enriched,  and/or  fabricated  (unless  for 
use  as  a  fuel  assembly  in  the  United 
States  as  fabricated),  for  all  imports;  and 

(B)  That  the  uranium  being  Imported 
was  not  obtained  under  any 
arrangement,  swap,  or  other  exchange 
designed  to  circumvent  the  export  limits 
for  uranium  of  Russian  origin 
established  by  this  agreement. 

Where  there  is  reason  to  believe  that 
such  a  certification  has  been  made 
Ealsely.  the  Department  will  refer  the 
matter  to  Customs  or  the  Department  of 
Justice  for  further  action. 

The  Department  and  MINATOM 
reaffirm  that  an  exf>ort  certificate 
endorsed  by  the  Ministry  of  Foreign 
Economic  Relations  (MFER)  is  required 
as  a  condition  of  entry  into  the  United 
States.  Under  no  circumstances  will 
uranium  from  the  Russian  Federation  be 
allowed  entry  into  the  United  States 
without  an  authorized  export  certificate 
allowing  importation  into  the  United 
States. 

3.  Paragraph  one  of  Section  IV.  A  of 
the  Agreement,  as  amended  on  March 
11. 1994.  is  amended  as  follows: 

•  Sentence  five,  beginning  "Because 
the  annual  matching  SWU  quota 
expires."  is  deleted,  and  replaced  with 
"The  SWU  available  for  matching  under 
this  section  which  was  not  matched  by 
March  31. 1996. 1.608.840  SWU.  may  be 
sold  through  matched  sales  at  any  time 
on  or  before  (the  date  two  years  after  the 
effective  date  of  this  Amendment).  After 
that  date,  no  further  matched  SWU  sales 
will  be  allowed." 

•  Sentence  six.  begiiming  "However," 
is  deleted,  and  replaced  with  the 
following:  "However,  the  matching 
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SWU  sold  during  1994  and  1995,  as 
well  as  on  or  before  (the  date  two  years 
after  the  effective  date  of  this 
Amendment],  may  be  delivered  at  any 
time  during  the  life  of  the  relevant 
matched  sales  contract." 

5.  Attachment  1  is  amended  as 
follows: 

Add  footnote  2  to  the  "2.000.000" 
volumes  in  the  "SWU"  column  for  the 
years  1994  and  1995.  Footnote  2  shall 
read: 

Beginning  on  the  effective  date  of  this 
Amendment,  the  remaining  SWU  quota 
from  1994  and  1995, 1.608,840  SWU, 
may  be  iised  for  matched  sales 
consistent  with  Section  rV.A  of  this 
Agreement. 

6.  Section  X.,  Consultations,  is 
amended  by  adding  the  following: 

C  No  later  than  [the  date  one  year 
after  the  efiiactive  date  of  this 
Amendment],  the  Department  and 
MINATOM  shall  enter  into 
consultations  toward  the  consideration 
of  a  possible  successor  plan  for 
containing  their  cooperative  efforts  on 
the  issues  addressed  by  this 
amendment. 

These  modifications  to  Sections  m, 
rv.  vn,  X.  and  Attachment  1  will  remain 
in  eSsct  until  (the  date  two  years  after 
the  efiiBctive  date  of  this  Amendment]. 

The  Parties  agree  that  this 
Amendment  constitutes  an  int^ral  part 
of  the  Agreement 

The  English  language  version  of  this 
Amendment  shall  be  controlling. 

Signed  on  this  27th  day  of  September, 
1996. 

Few  the  Ministry  of  Atomic  Energy  of  the 
Russian  Federation: 
N.N.  Yegorov, 

Deputy  Minister,  Ministry  of  Atomic  Energy 
of  the  Russian  Federation. 

Signed  on  this  3rd  day  of  October,  1996. 

For  the  United  States  Department  of 
Commerce: 

(Joseph  A.  Spetrini,  far) 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  96-28246  Filed  11-1-96;  8:45  am) 
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National  Oceanic  and  Atmoapheric 
AdmlnlstFBtton 

P.O.  102886F] 

Quit  of  Mexico  Fiahery  Management 
Council:  Public  Mealing 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration- (NOAA), 

Commerce. 

ACTION:  Notice  of  a  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the 
Socioeconomic  Assessment  Panel  (SEP). 
DATES:  The  meeting  will  be  held 
beginning  at  1:00  p.m.  on  December  2, 
1996,  and  will  conclude  at  SKX)  p.m.  on 
December  4, 1996. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Radisson  Bay  Harbor  Inn,  7700 
Courtney  Campbell  Causeway,  Tampa, 
FL;  telephone:  813-281-8900. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard,  Suite  331, 
Tampa.  FL  33609. 
FOR  FURTTCR  INFORMATION  CONTACT: 
Antonio  B.  Lamberte.  Economist; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  will  be  to  review 
available  social  and  economic  data  on 
the  Gulf  of  Mexico  red  snapper, 
vmnilion,  and  amberjack  fisheries  and 
to  determine  the  social  and  economic 
implications  of  the  levels  of  acceptable 
biological  catch  recommended  by  the 
Council's  Reef  Fish  Stock  Assessment 
Panel.  The  SEP  may  recommend  to  the 
Council  total  allowable  catch  levels  for 
the  1996-97  fishing  year.  The  SEP  will 
also  review  a  draft  of  Amendment  15  to 
the  Reef  Fish  Fishery  Management  Plan. 
This  amendment  proposes  a  license 
limitation  program  for  the  commercial 
red  snapper  fishery. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Council  (see 

ADDRESSES). 

Special  Acooaunodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids.should  be  directed  to 
Anne  Alford  at  the  Coimdl  (see 
ADDRESSES)  by  November  22, 1996. 

Dated:  October  28, 1996. 
Bruce  Merahead. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  96-28251  Filed  11-1-96;  8:45  am) 
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p.D.  100786B] 

Endangered  Species;  Permits 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  1018. 

SUMMARY:  Notice  is  hereby  given  that  on 
September  27, 1996,  NMFS  issued 


scientific  research  permit  1018  to 
Thomas  S.  Squiers,  Jr.,  of  the  Maine 
Department  of  Marine  Resources  (P618), 
to  take  listed  shcutnose  sturgeon  for  the 
purpose  of  scientific  research  subject  to 
certain  oonditicHis  set  forth  therein. 


I:  The  applicaticm,  permit, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR3. 
NMFS.  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and 

Director,  Northeast  Region,  NMFS. 
NOAA,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298  (508-281- 
9250). 

SUPPLEMENTARY  INFORMATION:  Notice 
was  published  on  Augtist  16, 1996  (61 
FR  42592)  that  an  application  had  been 
filed  by  Thomas  S.  Sqtiiers,  Jr.,  Maine 
Departinent  of  Marine  Resources  (P618). 
to  take  listed  shortnose  sturgeon  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C  1531- 
1543)  and  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parte  217-222). 

The  applicant  requested  a  five-year 
permit  to  captxire,  examine,  tag,  and 
take.tissue  samples  of  500  adult  listed 
shortnose  st\ugeon  annually  in  Maine 
watere.  50  of  these  adult  shortnose 
sturgeon  may  be  fitted  with  a  sonic 
transmitter  and  a  Carlin  tag.  The 
applicant  has  requested  authorization  to 
capture  and  release  25  juvenile 
shortnose  sturgeon,  and  to  lethally  take 
200  eggs  and  SO  larvae.  The  apphcant 
also  has  requested  two  incidental 
mentalities  per  year.  The  purpose  of  the 
research  is  to  determine  migratory 
movemente  and  to  help  identify 
spawning,  feeding,  and  overwintering 
areas. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  that  is 
the  subject  of  this  p>ennit,  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  October  29, 1996. 
Robert  C  Ziobro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-28198  Filed  11-1-96;  8:45  am] 
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Endangered  Species:  PermHs 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Notice  of  issuance  of 
modifications  1  and  2  to  amendment  1 
of  fwrmit  942. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  issued  modifications  1  and  2  to 
amendment  1  of  Permit  942  to  )ane 
Provancha  of  the  Kennedy  Space  Center 
(P576).  to  take  listed  sea  turtles  subject 
to  certain  conditions  set  forth  therein. 

ADDRESSES:  The  applications,  permits, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources.  F/PR3. 
NMFS.  1315  East-West  Hwy..  Room 
13307.  Silver  Spring.  MD  20910-3226 
(301-713-1401);  and 

Director.  Southeast  Region.  NMFS. 
9721  Executive  Center  Drive.  St. 
Petersburg.  FL  33702-2432  (813-893- 
3141). 

Written  comments,  or  requests  for  a 
public  hearing  on  this  application 
should  be  submitted  to  the  Chief. 
Endangered  Species  Division.  QfBqp  of 
Protected  Resources. 

SUPPt.EMENTARY  INFORMATKIM:  On  August 
19.  1996.  and  September  23.  1996. 
NMFS  issued  modifications  1  and  2  to 
amendment  1  of  Permit  942  to  Jane 
Provancha  of  the  Kennedy  Space  Center 
(P576)  to  take  listed  sea  turtles  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227).  Permit  942  authorizes 
the  capture  of  loggerhead  and  green  sea 
turtles  in  Mosquito  Lagoon.  FL.  to 
determine  trends  of  population 
structure  and  distribution.  Turtles  are 
netted,  examined,  measured, 
photographed,  triple  tagged,  lavaged, 
and  have  lOcc  of  blood  taken. 
Modification  1  was  issued  to  change  the 
study  area  to  include  all  waters  of  the 
Kennedy  Space  Center.  Modification  2 
was  issued  to  change  the  net  length 
limit  from  91.4m  to  250m.  Issuance  of 
these  modifications  to  Permit  942.  as 
required  by  the  ESA.  was  based  on  a 
finding  that  such  modifications:  (1) 
Were  applied  for  in  good  faith.  (2)  will 
not  operate  to  the  disadvantage  of  the 
listed  species  that  are  the  subject  of  the 
modifications,  and  (3)  are  consistent 
with  the  purposes  and  policies  set  forth 
in  section  2  of  the  ESA. 


Dated:  October  29. 1996. 
RolMfl  C  Zlofant. 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Reaources,  National 
Marine  Fisheries  Service. 

jFR  Doc  96-28200  Filed  11-1-96;  8.45  am) 
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P.D.  1O2806A] 

Marine  Mammala;  Permit  No.  873 
(P773M3) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Scientific  research  permit 
amendment. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  permit  no.  873  submitted  by 
the  Southwest  Fisheries  Science  Center. 
NMFS.  P.O.  Box  271.  La  JoUa.  CA 
92038-0271.  has  been  granted. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Suite  13130.  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Director.  Southwest  Region.  NMFS. 
501  West  Ocean  Boulevard.  Suite  4200, 
Long  Beach.  CA  90802.  (310/980-4016). 
SUPPLEMENTARY  INFORMATION:  On 
September  20. 1996,  notice  was 
published  in  the  Federal  Register  (61 
FR  40439)  that  an  amendment  of  permit 
no.  873,  issued  July  28.  1993  (58  FR 
34038).  had  been  requested  by  the 
above-named  organization.  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  et  seq),  the 
provisions  of  §  216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973  (ESA). 
as  amended  (16  U.S.C.  1531  et  seq.).  and 
the  provisions  of  §  222.25  of  the 
Regulations  Governing  the  Taking. 
Importing,  and  Exporting  of  Endangered 
Fish  and  WildUfe  (50  CFR  part  222). 

Permit  no.  873  authorized  the  [>ermit 
holder  to  biopsy  several  species  of 
cetaceans  off  the  Pacific.  Southern,  and 
Indian  Oceans,  and  to  import  biopsy 
tissues  collected  outside  of  U.S.  waters. 
The  permit  has  been  amended  to:  (1) 
Expand  the  location  of  the  research 
activities  on  particular  species  to 
include  the  U.S.  and  international 
waters  of  the  Gulf  of  Mexico:  (2) 
increase  the  number  of  biopsy  tissue 


sample  takes  from  20  to  50  for  northern 
right  whale  dolphins  [Lisaodelphis 
borecJis).  pilot  whales  [GlobicephaJa 
spp.),  killer  whales  {Orcinus  orca). 
harbor  porpoise  {Phocoena  phocoena), 
Dall's  porpoise  [Pbocoenoides  dalli], 
and  blue  whales  {Balaenoptem 
musciUus)  in  the  Pacific  Ocean:  and  (3) 
increase  the  number  of  biopsy  tissue 
sample  takes  for  sperm  whales  [Physeter 
macwcephalus)  from  20  to  200. 

Issuance  of  this  amendment,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  such  amendment:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  {>ermit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  October  25. 1996. 
Ann  D.  Tarimah, 

Chief.  Pennits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc  96-28199  Filed  11-1-96:  8:45  am) 
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COMMSSION  ON  CIVIL  RIGHTS 

Notice  of  Cancellation  of  Put>lic 
Meeting  of  the  Arizona  Adviaory 
CommitlM 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arizona  Advisory  Committee  to  the 
Commission  which  was  to  have 
convened  at  9:00  a.m.  and  adjourned  at 
3:00  p.m.  on  November  4.  1996.  at  the 
Hyatt  Regency  Phoenix.  122  North 
Second  Street,  Phoenix.  Arizona,  has 
been  canceled. 

The  original  notice  for  the  meeting 
was  announced  in  the  Federal  Register 
on  October  28.  1996.  FR  Doc.  96-27595. 
61  FR  55616. 

Persons  desiring  additional 
information  should  contact  Philip 
Montez.  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-694-3435). 

Dated  at  Washingtoa.  DC.  October  29, 
1996. 

Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  96-28230  Filed  10-30-96;  2:38  pra] 
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Agenda  and  Notice  of  Public  Meeting 
of  the  New  York  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
York  State  Advisory  Committee  to  the 
Commission  will  convene  at  8:30  a.m. 
and  adjourn  at  5:00  p.m.  on  Thursday, 
November  21, 1996,  at  the  Sheraton 
University  Hotel  and  Conference  Center, 
801  University  Avenue,  Syracuse,  NY 
13210.  The  purpose  of  the  meeting  is  to 
gather  information  on  equal  housing 
opportunities  in  Section  8  housing  in 
Syracuse. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  M.  D.  Taracido, 
212-645-6999,  or  Ki-Taek  Chun, 
EHrector  of  the.Eastem  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  October  21, 
1996. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  96-28152  Filed  11-1-96;  8:45  am) 
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Hearing  on  Racial  and  Ethnic  Tensions 
In  American  Communities:  Poverty, 
Inequality,  and  Discrimination — Los 
Angeles 

AGENCY:  Commission  on  Civil  Rights. 
ACTION:  Amended  notice  of  heciring. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  Act  of 
1994.  section  3.  Pub.  L.  103-419,  108 
Stat.  4338,  as  amended,  and  45  CFR 
section  702.3,  that  the  public  hearing  on 
Racial  and  Ethnic  Tensions  in  American 
Communities:  Poverty,  Inequality,  and 
Discrimination-Los  Angeles  before  a 
Subcommittee  of  the  U.S.  Commission 
on  Civil  Rights  has  been  continued  and 
relocated.  The  hearing  will  reconvene 
on  Wednesday,  November  13, 1996 
beginning  at  3:00  p.m..  in  the  Stauffer 
Courtroom.  Room  3483,  UCLA  School  of 
Law,  405  Hilgard  Avenue,  Los  Angeles, 
California  90024. 


The  purpose  of  the  hearing  remains 
the  same  as  previously  published  in  61 
FR  41125  (August  7, 1996). 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division,  at  (202)  376- 
8105  (TDD  (202)  376-8116),  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 

Dated:  October  31, 1996. 
Miguel  A.  Sapp, 

Attorney-Advisor. 

[FR  Doc.  96-28400  Filed  10-31-96;  12:59 

pmj 

BHJJNQOOOE  USS-OI-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Dodcet  Na  97-C0003] 

In  the  matter  of  Four  Seasons  General 
Merchandise,  Inc.,  a  corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
Settlement  Agreement  under  the 
Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20  (e)-(h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Four  Seasons  General  Merchandise, 
Inc.,  a  corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  November 
19,  1996. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  97-C0003,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington.  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Earl  A.  Gershenow,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0626. 


8UPPI.BBfTARV  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  October  30, 1996. 
SadyeE.  Dunn, 
Secretary. 

(FR  Doc.  96-28288  Filed  11-1-96;  8:45  am] 
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[CPSC  Docket  Na  97-C0003] 

Four  Seasons  General  Merchandise, 
Inc.  a  corporation;  Settlement 
Agreement  and  Order 

1.  Four  Seasons  General  Merchandise, 
Inc.  (hereinafter,  "Four  Seasons"),  a 
corporation,  enters  into  this  Settlement 
Agreement  (hereinafter,  "Agreement") 
with  the  staff  of  the  Consumer  Product 
Safety  Commission,  and  agrees  to  the 
entry  of  the  Order  described  herein.  The 
purpose  of  the  Agreement  and  Order  is 
to  settle  the  staffs  allegations  that  Four 
Seasons  knowingly  introduced  or 
caused  the  introduction  in  interstate 
commerce;  and  received  in  interstate 
commerce  and  delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise, 
certain  banned  hazardous  toys,  baby 
rattles,  pacifiers,  water  timers,  and 
magic  (hamond  and  certain  misbranded 
hazardous  art  materials  and  butane 
lightera,  in  violation  of  sections  4(a)  and 
(c)  of  the  Federal  Hazardous  Substances. 
Act  (FHSA),  15  U.S.C.  §§  1263(a)  and 
(c). 

I.  The  Parties 

2.  The  "staff'  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  Consumer 
Product  Safety  Act  (CPSA),  15  U.S.C. 

§  2053. 

3.  Four  Seasons  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  California,  since  1995,  with 
its  principal  corporate  offices  located  at 
2801  E.  Vernon  Avenue,  Vernon,  CA 
90058.  Four  Seasons  is  engaged  in  the 
import,  distribution,  and  re-export  of  a 
wide  variety  of  consumer  products. 
Approximately  5%  of  Four  Seasons' 
business  involves  toys  or  other  articles 
intended  for  children. 

n.  Allegations  of  the  Staff 

A.  Toys  With  Small  Parts 

4.  On  five  occasions  between  October 
16, 1991.  and  January  11, 1995,  Four 
Seasons  introduced  or  caused  the 
introduction  in  interstate  commerce; 
and  received  in  interstate  commerce  and 
delivered  or  proffered  delivery  thereof 
for  pay  or  otherwise,  eight  kinds  of  toys 
(96,530  units)  intended  for  use  by 
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childnB  under  three  years  of  age.  These 


toys  are  identified  and  described  as 
fbliows: 


SanvieNo. 


P-«67-7637 
P-ae7-/638 
P-867-7746 
P-867-7746 
R-867-a215 
n-867-8216 
R-8e7-a217 
8-867-8220 
S-867-8221 
T-830-4906 


Product 


Toy  Train 

Toy  Elaph«« 

Talsphone  Money  Box  .... 

Boy/QM  Do!  Set  „. 

HMaQon  Telephone  

Hexagon  Ckxk  

HexaQon  Speaker 

Toy  Train 

Toy  Elaphanl 

Pul  Along  Wooden  Snal 


Colaci 
Entry 


1(V16/91 


01/22/02 
01/22/02 
04/17/03 
04/17/B3 
04/1 7/B3 
04/16/04 


•01/11/06 


ExpUMig. 


CSK  World 


Canada.  Inc 

CSK  World  Wide  Lid  ..„.. 
Lee  Shhg  Fat  mduBMea 
Lee  SNng  Fat  mduaWes 
Lee  Shing  Fat  industries 
Lee  SNng  Fat  Indualriea 


Ur*no«Mi 


QuanUly 


24.336 


20.304 

18364 

2.400 

2,400 

2.400 

26.751 


75 


5.  The  toys  identified  in  paragraph  4 
above  are  sub|ect  to,  but  failed  to 
comply  with,  the  Commission's  Small 
Parts  Regulation.  16  CFR  Part  1501.  in 
that  when  tested  under  the  "use  and 
abuse"  test  methods  specified  in  16  CFR 
§§  1500.51  and  1500.52.  (a)  one  or  more 
parts  of  each  tested  toy  separated  and 
(b)  one  or  more  of  the  separated  parts 
from  each  of  the  toys  fit  completely 
within  the  small  parts  test  cylinder,  as 
set  forth  in  16  CFR  §  1501.4. 

6.  Because  the  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  5  above,  each  of 
the  toys  identified  in  paragraph  4  above 
presents  a  "mechanical  hazard"  within 
the  iheaning  of  section  2(8)  of  the  FHSA, 
15  U.S.C.  §  1261(s)  (choking,  aspiration, 
and/or  ingestion  of  small  parts). 


7.  Each  of  the  toys  identified  in 
paragraph  4  above  is  a  "hazardous 
substance"  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA.  15  U.S.C.  §  1261(f)(l)P). 

8.  Each  of  the  toys  identified  in 
paragraph  4  above  is  a  "banned 
hazardous  subetanoe"  pursitant  to 
section  2(q)(l)(A)  of  the  FHSA.  IS 
U.S.C  §  1261(q)(l)(A)  and  16  CFR 

§  1500.18(a)(9)  because  it  is  Intended  for 
use  by  childrm  under  three  yean  of  age 
and  bean  or  contains  a  hazardous 
substance;  and  because  it  presents  a 
mechanical  hazard  as  described  in 
paragraph  6  above. 

9.  Four  Seasons  knowingly 
introduced  or  caused  the  introduction 
in  interstate  commerce:  and  received  in 
interstate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 


otherwise,  the  aforesaid  banned 
hazardous  toys,  identified  in  paragraph 
5  above,  in  violation  of  sections  4  (a) 
and  (c)  of  the  FHSA.  15  U.S.C.  §§  1263 
(a)  and  (c).  for  which  a  dvil  penalty  may 
be  imposed  pursuant  to  section  5(c)(1) 
of  the  FHSA.  15  U.S.C  §  1264(c)(1). 

B.  Baby  Rattle 

10.  On  one  occasion  in  1992.  Foiir 
Seasons  introduced  or  caused  the 
introduction  in  interstate  commerce: 
and  received  in  interstate  commmce  and 
delivered  or  proffered  delivery  thereof 
for  pay  or  otherwise,  one  kind  of  baby 
rattle  (14,400  imits)  intended  for  use  by 
children.  This  baby  rattle  is  identified 
and  described  as  follows: 


SanvileNo. 

Coaactdale* 
Entry  date 

ExptTMfg. 

Quantity 

P-867-8680 

Baby  Ratde  

06/16/92 

Lee  Shing  Fat  industries 

14.400 

11.  The  baby  rattle  identified  in 
paragraph  10  above  is  subject  to,  but 
failed  to  comply  %vith.  the  Commission's 
Rattle  Regulations,  16  CFR  Part  1510,  in 
that  when  tasted  imder  the  procedures 
specified  in  16  CFR  $  1510.4,  the  handle 
of  the  baby  rattle  penetrated  the  full 
depth  of  the  cavity  of  the  test  fixture. 

12.  Because  the  handle  of  the  baby 
rattle  identified  in  paragraph  10  above 
penetrated  the  full  depth  of  the  cavity 
of  the  test  fixture  as  specified  in  16  CFR 
§  1510.4  and  described  in  paragraph  1 1 
above,  the  baby  rattle  identified  in 
paragraph  10  above  presents  a 
"mechanical  hazard"  within  the 
meaning  of  section  2(8)  of  the  FHSA.  15 
use.  S  1261(8)  (choking). 


13.  The  rattle  identified  in  paragraph 
10  above  is  a  "hazardous  substance" 
punuant  to  section  2(f)(1)(D)  of  the 
FHSA.  15  U.S.C  §  1261(f)(1)(D). 

14.  The  rattle  identified  in  paragraph 
10  above  is  a  "banned  hazardous 
substance"  pursuant  to  section 
2(q)(l)(A)  of  the  FHSA.  15  U.S.C 

§  1261(q)(l)(A)  and  16  CFR 
§  1500.18(a)(15)  because  it  is  intended 
for  use  by  children  and  bean  and 
contains  a  hazardous  substance:  and 
because  it  presents  a  mechanical  hazard 
as  defined  in  paragraph  12  above. 

15.  Four  Seasons  knowingly 
introduced  or  caused  the  introduction 
in  interstate  commerce:  and  received  in 
interstate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 


otherwise,  the  aforesaid  banned 
hazardous  baby  rattle  identified  in 
paragraph  10  above,  in  violation  of 
sections  4  (a)  and  (c)  of  the  FHSA.  15 
U.S.C  §§  1263  (a)  and  (c).  for  which  a 
dvil  penalty  may  be  imposed  punuant 
to  section  5(c)(1)  of  the  FHSA.  15  U.S.C. 
S  1264(c)(1). 

C.  Art  Material 

16.  On  one  occasion  in  1993,  Four 
Seasons  introduced  or  caused  the 
introduction  in  interstate  commerce; 
and  received  in  interatate  commerce  and 
delivered  or  profiered  delivery  thereof 
for  pay  or  otherwise,  one  type  of  art 
material  (41.520  units).  This  art  material 

!>roduct  is  identified  and  described  as 
ollows: 


SaiTTpleNo. 

Pmrtiirt 

CoiectdBis* 
Entry  dale 

Fxpt/Mfg. 

Quantity 

R-867-8321 

iyiu«Kk)lored  Crayons  

*06A)7/g3 

CSK  Worid  Wide  Lid.  _„ 

41.520 
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17.  The  art  material  product  identified 
in  paragraph  16  above  is  subject  to,  but 
failed  to  comply  with  the  requirements 
for  the  Labeling  of  Art  Materials  Act  in 
that  (a)  Four  Seasons  did  not  submit  this 
art  material  product  for  review  by  a 
lexicologist  as  required  by  section  23(a) 
of  the  FHSA.  15  U.S.C.  §  1277(a)  and  16 
CFR  §  1500.14(b)(8)(C)(l):  and  (b)  this 
art  material  product  did  not  bear  the 
statement  of  conformance  with  ASTM 
D-4236.  as  required  by  section  23(a)  of 
the  FHSA.  15  U.S.C.  §  1277(a)  and  16 
CFR  §  1500.14(b)(8)(C)(7). 


18.  The  art  material  product  identified 
in  paragraph  16  above  is  a  "misbranded 
hazardous  substance"  punuant  to 
section  3(b)  of  the  FHSA,  15  U.S.C. 

§  1262(b)  and  16  CFR 

§§  1500.14(b)(8)(C)  (1)  and  (7). 

19.  Four  Seasons  knowingly 
introduced  or  caused  the  introduction 
in  intentate  commerce:  and  received  in 
intentate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 
otherwise,  the  aforesaid  misbranded 
hazardous  art  material  product 
identified  in  paragraph  16  above,  in 
violation  of  sections  4  (a)  and  (c)  of  the 


FHSA.  15  U.S.C.  H 1263  (a)  and  (c),  for 
which  a  civil  penalty  may  be  imposed 
punuant  to  section  5(c)(1)  of  th^FHSA. 
15  U.S.C.  S  1264(c)(1). 

D.  Pacifier 

20.  On  one  occasion  in  1993,  Four 
Seasons  knowingly  introduced  or 
caused  the  introduction  in  intentate 
commerce:  and  received  in  intentate 
commerce  and  delivered  or  proffer 
delivery  thereof  for  pay  or  otherwise, 
one  kind  of  padfier  (24  imits)  intended 
for  use  by  children.  The  padfier  is 
identified  and  described  below: 


Sample  No. 

Product 

Coliect  date* 
Entry  date 

fexpUMfg. 

Quantity 

R-863-7316 

Dipiomat  Pacifier 

•07/30/93 

Unicnown  

74 

21.  The  pacifier  identified  in 
paragraph  20  above  failed  to  comply 
with  the  Requirements  For  Padfiera.  16 
CFR  Part  1511  (strudural  integrity  of 
nipples,  guard  or  shield  requirements, 
and  labeling  requirements). 

22.  Because  the  padfier  identified  in 
paragraph  20  failed  to  comply  vdth  the 
Requirements  For  Pacifien.  16  CFR  Part 
1511,  the  pacifier  presents  a 
"mechanical  hazard"  within  the 
meaning  of  section  2(s)  of  the  FHSA.  15 
U.S.C.  §  1261(8)  (choking). 

23.  "The  pacifier  identified  in 
paragraph  20  above  is  a  "hazardous 
substance"  punuant  to  section  2(f)(1)(D) 
of  the  FHSA,  15  U.S.C.  §  1261(f)(1)(D). 

24.  The  pacifier  identified  in 
paragraph  20  above  is  a  "banned 


hazardous  substance"  punuant  to 
secUon  2(q)(l)(A)  of  the  FHSA,  15 
U.S.C.  §  1261(q)(l)(A)  and  16  CFR 
1500.18(a)(8)  because  it  is  intended  for 
use  by  children  and  bean  or  contains  a 
hazardous  substance;  and  because  it 
presents  a  mechanical  hazard  as 
described  in  paragraph  22  above. 

25.  Four  Seasons  knovnngly 
introduced  or  caused  the  introduction 
in  interstate  commerce:  and  received  in 
intentate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 
otherwise,  the  aforesaid  banned 
hazardous  pacifier,  in  violation  of 
sections  4  (a)  and  (c)  of  the  FHSA,  15 
U.S.C.  §§  1263  (a)  and  (c),  for  which  a 
dvil  penalty  may  be  imposed  punuant 


to  section  5(c)(1)  of  the  FHSA,  15  U.S.C. 
§  1264(c)(1). 

E.  Water  Timers 

26.  On  one  occasion  in  1995,  Four 
Seasons  introduced  or  caused  the 
introduction  in  interstate  commerce; 
and  received  in  intentate  commerce  and 
delivered  or  proffered  delivery  thereof 
for  pay  or  otherwise,  two  kinds  of  water 
timen  with  adjacent  tubes  (384  units) 
intended  for  use  by  children.  The  tubes 
contain  fluid  of  various  colon.  Within 
each  tube  there  is  an  upper  chamber 
from  which  fluid  drops  into  a  lower 
chamber  that  spins  an  internal  wheel  as 
the  fluid  drops.  The  water  timen  are 
identified  and  described  as  follows: 


Sample  No. 

PrortiXTt 

Collect  date* 
Entry  date 

ExptTMfg. 

Quantity 

T-800-3386  .... 

Two  Column  Water  Timer 

•02/13«5 
•02/13«5 

Unknown 

UnkrK>wn  

240 

T-800-3387  .... 

Three-Tube  Water  Timer 

144 

27.  Because  each  tube  of  water  timen 
identified  in  paragraph  26  above 
contains  10  percent  or  more  by  weight 
of  ethylene  glycol,  each  water  timer  is 

a  "hazardous  substance"  punuant  to 
section  2{f)(l)(A)(i)  of  the  FHSA,  15 
U.S.C.  §  1261(f)(l)(A)(i)  and  16  CFR 
§  1500.14(a)(2). 

28.  Each  of  the  water  timen  identified 
in  paragraph  26  above  is  a  "banned 
hazardous  substance"  punuant  to 
section  2(q)(l)(A)  of  the  FHSA,  15 
U.S.C.  §  1261(q)(l)(A),  because  it  is 
intended  for  use  by  children  and  bean 


or  contains  10  percent  or  more  by 
weight  of  ethylene  glycol,  a  hazardous 
substance. 

29.  Four  Seasons  knowingly 
introduced  or  caused  the  introduction 
in  interstate  commerce;  and  received  in 
intentate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 
otherwise,  the  aforesaid  banned 
hazardous  water  timen,  identified  in 
paragraph  26  above,  in  violation  of 
sections  4(a)  and  (c)  of  the  FHSA,  15 
U.S.C.  §§  1263(a)  and  (c),  for  which  a 
dvil  penalty  may  be  imposed  punuant 


to  section  5(c)(1)  of  the  FHSA.  15  U.S.C. 
§  1264(c)(1). 

F.  Magic  Diamond 

30.  On  one  occasion  in  1995,  Four 
Seasons  knowingly  introduced  or 
caused  the  introduction  in  intentate 
commerce;  and  received  in  intentate 
commerce  and  delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise, 
the  Magic  Diamond  (864  imits)  intended 
for  use  by  children.  The  Magic  Cflamond 
is  identified  and  described  as  follows: 


Sample  No. 

Product 

Collect  date* 
Entry  date 

Expt/Mfg. 

Quantity 

T-867-8196  

Magic  Oiamorxl  

•03/09/95 

Kab  Trade  

864 

56672 
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31.  Becauae  the  MmIc  Diamond 
identified  in  paragraph  30  above  is 
filled  wHih  10  percent  or  more  by  weight 
of  petroleum  distillates,  the  Magic 
Diamond  is  a  "hazardous  substance" 
pursuant  to  section  2(0(1  )(A)  (i)  and  (v) 
of  the  FHSA.  15  U.S.C.  8 1261(0(1)(A)  (i) 
and  (v)  and  16  C.F.R.  §  1500.14(a)(3). 

32.  The  Magic  Diamond  identified  in 
paragraph  30  above  is  a  "banned 
hazardous  substance"  pursuant  to 
section  2(q)(l)(A)  of  the  FHSA.  15 
U.S.C.  $  1261(q)(l)(A)  because  it  is 
intended  for  use  by  children  and  bears 


or  contains  10  percent  or  more  by 
weight  of  petroleum  distillates,  a 
hazardous  substance. 

33.  Four  Seasons  knowingly 
introduced  or  caused  the  introduction 
in  interstate  commerce:  and  received  in 
interstate  ccanmerce  and  delivered  or 
proffered  delivery  thereof  for  f>ay  or 
otherwise,  the  aforesaid  banned 
hazardous  Magic  Diamond,  identified  in 
paragraph  30  above,  in  violation  of 
sections  4(a)  and  (c)  of  the  FHSA,  15 
U.S.C.  S%  1263  (a)  and  (c),  for  which  a 
dvil  penalty  may  be  imposed  pursuant 


to  section  5(c)(1)  of  the  FHSA.  15  U.S.C 
S  1264(c)(1). 

C.  Butane  Lighter 

34.  On  one  occasion  in  1995.  Four 
Seasons  introduced  or  caused  the 
introduction  in  interstate  commerce; 
and  received  in  interstate  commerce  and 
delivered  or  proSsred  delivery  thereof 
for  pay  or  otherwise,  one  kind  of  butane 
Ughter  (480  imits).  The  butane  lighter  is 
identified  and  described  as  follows: 


Sample  No. 

Pmrtiirt 

Colectdale* 
EnftydBie 

ExpVMfB. 

QumlKy 

1-867-6231  

Butane  UtMy  1  Ighler ..._. 

•04A)6/96 

Rubin's 

480 

35.  The  butane  Ughter  identified  in 
paragraph  34  above  contains  a 
hanmiaole  gas  that  generates  pressure 
and  is.  therafon.  a  "hazardous 
substance"  punuant  to  sections 
2(fHl)(A)(v)  and  (vi)  of  the  FHSA,  15 
U.S.CJ§  1261(f)(1)(A)  (v)  and  (vi). 

36.  Tbe  butane  lighter  identified  in 
pangraph  34  above  is  a  "misbranded 
hazarious  substance"  punuant  to 
section  2(p)(l)  of  the  FHSA.  15  U.S.C 
%  1261(p)(l).  because  it  is  a  hazardous 
substance  intended,  or  packaged  in  a 
form  suitable,  for  use  in  the  household, 
and  liils  to  bear  on  the  front  panel  of 
tbe  lighten  and  their  packaging,  as 
required  by  section  2(p)(l)  of  the  FHSA. 
15  U.S.C  §  1261(p)(l)  and  16  CFR 

§  1500.130(b)  the  signal  word. 
"DANGER;"  the  statement  of  hazards: 
"EXTREMELY  FLAMMABLE. 
CONTENTS  UNDER  PRESSURE;"  and 
the  additional  statements  of  the  product 
and  packaging:  "E)o  not  use  near  sparks 
or  flame."  and  "Do  not  store  at  a 
temperature  above  120  degrees  F." 

37.  Four  Seasons  knowingly 
introduced  or  caused  the  Introduction 
in  interstate  commerce;  and  received  in 
intentate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 
otherwise,  the  aforesaid  misbranded 
hazardous  butane  lighter,  identified  in 
paragraph  34  ibove.  in  violation  of 
sections  4  (a)  and  (c)  of  the  FHSA.  15 
U.S.C  $  1263  (a)  and  (c).  for  which  a 
dvil  penalty  may  be  imposed  punuant 
to  section  5(c)(1)  of  the  FHSA.  15  U.S.C 
§  1264(c)(1). 

m.  SMponse  of  Four  Seasons 

38.  Four  Seasons  denies  the 
allegations  of  the  staff  set  forth  in 
paragraphs  4  through  37  above  that  it 
has  knowingly  introduced  or  caused  the 
introduction  in  interstate  commerce; 
and  received  in  interstate  commerce  and 
delivered  or  proffered  delivery  thereof 


for  pay  or  otherwise,  the  banned 
hazardous  toys,  baby  rattle,  pacifier, 
water  timera,  and  magic  diamond  and 
the  misbranded  hazardous  art  material 
and  butane  lighter,  in  violation  of  the 
FHSA.  Four  Seascms  states  that  (i)  it  has 
acted  reasonably  and  in  good  faith  to 
comply  with  the  aforementioned 
regulations  pramulgatad  under  the 
FHSA,  (ii)  the  violations  of  those 
regulations  were  inadvertent,  (ill)  many 
of  the  violations  involved  diffierances  of 
opinion  as  to  appropriate  age  grading, 
(iv)  it  cooperated  fully  with  the 
Commission's  complianoe  actions,  and 
(v)  most  of  the  prooucts  Mrere  detained 
at  the  port  of  entry  and  never  sold  or 
distributed  after  receipt  in  interstate 
commerce. 

I  of  the  Parties 


IV. 

39.  The  Consumer  Product  Safety 
Commission  has  fiirisdiction  over  Four 
Seasons  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  Consimier  Product  Safety  Act,  15 
U.S.C  2051  et  aeq..  and  the  Federal 
Hazardous  Substances  Act.  15  U.S.C 
1261  etaeq. 

40.  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 
Agreement  and  Order,  the  Commission 
shall  issue  the  attached  Order 
incorporated  herein  by  reference. 

41.  The  Commission  does  not  make 
any  determination  that  Four  Seasons 
knowingly  violated  the  FHSA.  The 
Commission  and  Four  Seasons  agree 
that  this  Agreement  is  entered  into  for 
the  piuposes  of  settlement  onlv. 

42.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  Issuance  of  the  Final 
Order,  Four  Seasons  knovringly. 
voluntarily,  and  completely  waives  any 
rights  it  may  have  in  this  matter  (1)  To 
an  administrative  or  judicial  hearing.  (2) 
to  )udidal  review  or  other  challenge  cs 


contest  of  the  validity  of  the 
Commission's  actions;  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Four  Seasons  failed  to  comply 
with  the  FHSA  as  aforesaid,  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and  (5)  to  any 
claims  imder  the  Equal  Access  to  Justice 
Act. 

43.  For  purposes  of  section  6(b)  of  the 
FHSA,  15  U.S.C  S  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued;  and  the  Commission  may 
publidza  the  terms  of  the  Settlement 
Agreement  and  Order. 

44.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
In  the  Federal  Register  in  accordance 
with  the  procediires  set  forth  in  16  CFR 
§  1118.20  (e)-(h).  If  the  Commission 
does  not  receive  any  written  request  not 
to  accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed  to 
be  finally  accepted  chi  the  16th  day  after 
the  date  it  is  published  in  the  Federal 


45.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order,  and  that  a  violation  of  the  Order 
shall  subject  Four  Seasons  to 
appropriate  legal  action. 

46.  Agreements^  understandings, 
representations,  or  interpretations  made 
outside  this  Settlement  Agreement  and 
Order  may  not  be  used  to  vary  or 
contradict  its  terms. 

47.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
Four  Seasons  and  each  of  its  suooesaon 
and  assigns. 
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Dated:  September  19, 1996. 
John  Pourmoradi, 
President.  Four  Seasons  General 
Merchandise.  Inc..  2801 E.  Vernon  Avenue. 
Vernon.  CA  90058. 

Commission  Staff 
David  Schmeltzer, 

Assistant  Executive  Director,  Office  of 
Compliance  and  Enforcement. 
Eric  L.  Stone. 

Acting  Director.  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Dated:  September  25, 1996. 
Earl  A.  Gerslienow, 

Trial  Attorney,  Division  of  Administrative 
Litigation.  Office  of  Compliance  and 
Enforcement. 

Dated:  September  25, 1996. 
Dennis  C.  Kacoyanis, 
Trial  Attorney,  Division  of  Administrative 
Utigation.  Office  of  Compliance  and 
Enforcement. 

Consumer  Product  Safiety  Commission 

Order 

In  the  Matter  of  FOUR  SEASONS 
GENERAL  MERCHANDISE,  INC  a 
corporation.  ICPSC  Doclcet  No.  97-C0003). 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Four  Seasons  General 
Merchandise.  Inc.,  a  corporation,  and 
the  staff  of  the  Consumer  Product  Safety 
Commission;  and  the  Commission 
having  jurisdiction  over  the  subject 
matter  and  Four  Seasons  General 
Merchandise,  Inc.;  and  it  appearing  that 
the  Settlement  Agreement  and  Order  is 
in  the  public  interest,  it  is 

Ordered,  That  the  Settlement 
Agreement  and  Order  be  and  hereby  is 
accepted,  as  indicated  below;  and  is 

Further  Ordered,  That  upon  final 
acceptance  of  the  Settlement  Agreement 
and  Order,  Four  Seasons  General 
Merchandise,  Inc.  shall  pay  to  the 
Commission  a  dvil  penalty  in  the 
amount  of  ONE  HUNDRED  AND  TEN 
THOUSAND  AND  00/100  DOLLARS 
($110,000.00)  in  four  payments 
consisting  of  TWENTY-SEVEN 
THOUSAND  FIVE  HUNDRED  AND  00/ 
100  DOLLARS  ($27,500.00)  each.  The 
first  payment  of  TWENTY-SEVEN 
THOUSAND  FIVE  HUNDRED  AND  00/ 
100  DOLLARS  ($27,500.00)  shall  be  due 
within  twenty  (20)  days  after  the  service 
of  the  Final  Order  accepting  the 
Settlement  Agreement  and  Order 
(hereinafter  the  anniversary  date).  The 
second  payment  of  TWENTY-SEVEN 
THOUSAND  FIVE  HUNDRED  AND  00/ 
100  DOLLARS  ($27,500.00)  shall  be 
paid  within  one  year  of  the  anniversary 
date.  The  third  payment  of  TWENTY- 
SEVEN  THOUSAND  FIVE  HUNDRED 
AND  00/100  DOLLARS  ($27,500.00) 
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shall  be  paid  within  two  yean  of  the 
anniversary  date.  The  foiuth  payment  of 
TWENTY-SEVEN  THOUSAND  FIVE 
HUNDRED  AND  00/100  DOLLARS 
($27,500.00)  shall  be  paid  within  three 
yean  of  the  anniversary  date.  Payment 
of  the  full  amount  of  the  civil  penalty 
shall  settle  fully  the  staff's  allegations 
set  forth  in  paragraphs  4  throu^  37  of 
the  Settlement  Agreement  and  Order 
that  Four  Seasons  General  Merchandise. 
Inc.  violated  the  FHSA.  Upon  failure  of 
Four  Seasons  General  Merchandise,  Inc. 
to  make  pajonent  or  upon  the  making  of 
a  late  pajrment  by  Four  Seasons  General 
Merchandise,  Inc.  (a)  the  entire  amount 
of  the  civil  penalty  shall  be  due  and 
payable,  and  (b)  interest  on  the 
outstanding  balance  shall  accrue  and  be 
paid  at  the  federal  legal  rate  imder  the 
provisions  of  28  U.S.C.  §§  1961  (a)  and 
(b). 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  30th  day  of  October, 
1996. 

By  Order  of  the  Commission. 

Sadye  E.  Dunn,  ° 

Secretary.  Consumer  Product  Safety 
Commission. 

IFR  Doc.  96-28289  Filed  11-1-96;  8:45  im] 

BIUJNOCODE  63S6-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Amiy 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  6  k  7  November  1996. 

Time  of  Meeting:  0900-1600,  (both  days). 

Place:  Aberdeen  Proving  Ground,  MD. 

Agenda:  The  Army  Science  Board  (ASB) 
Issue  Group  Study  on  "Groundwater 
Treatment  Systems  (GWTS)"  will  review  the 
Army's  remedial  alternative  selection 
decision  process  for  GWTS,  and  visit  a 
groundwater  technology  site.  These  meetings 
will  be  open  to  the  public.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
conunittee.  For  further  information,  please 
call  Michelle  Diaz  at  (703)  695-0781. 

Michelle  P.  Diaz. 

Program  Support  Specialist.  Army  Science 

Board. 

(FR  Doc.  96-28345  Filed  11-1-96;  8:45  am] 

BILUNQ  OOOe  371S-0S-M 


DEPARTMENT  OF  ENERGY 

Energy  Infonnatlon  Administration 

American  Statistical  Association 
Committee  on  Energy  Statistics; 
Notice  of  Open  Meeting 

Punuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770).  notice  is 
hereby  given  of  the  following  meeting: 

Name:  American  Statistical  Association's 
Committee  on  Energy  Statistics,  a  utilized 
Federal  Advisory  Committee. 

Date  and  Time.  Thursday,  November  7, 
9:00  a.m.-4:15  p.m.:  Friday.  November  8, 
9:00  a.m.-l 2:00  p.m. 

Place:  Holiday  Inn-Capitol,  550  C  Street, 
S.W.,  Washington,  DQ 

Contact:  Ms.  Renee  Miller,  EIA  Committee 
Liaison,  U.S.  Department  of  Energy.  Energy 
Information  Administration,  EI-72, 
Washington,  DC  20585,  Telephone:  (202) 
426-1117. 

Purpose  of  Committee:  To  advise  the 
Department  of  Energy,  Energj-  Information 
Administration  (EIA),  on  EIA  technical 
statistical  issues  and  to  enable  the  EIA  to 
benefit  from  the  Committee's  exjjertise 
concerning  other  energy  statistical  matters. 

Tentative  Agenda 

Thursday.  November  7,  i998 

A.  Opening  Remarks 

B.  Major  Topics 

1.  Restructuring  the  Electric  Power 
Industry 

2.  Time  Series  for  the  Value  of  In-ground 
US  Oil  and  Gas  Reserves 

3.  Impact  of  Federal  Tax  Increase  on  State 
Gasoline  Tax  Revenues 

(Public  Comment) 

Friday.  November  8, 1996 

A.  Statistical  Maps 

5.  Business  Re-engineering 
Implementation:  An  Update  and 
Performance  Measures/Statistics 

6.  An  Update  for  the  Natural  Gas  Data 
Collection  on  Industrial  Prices 

(Public  Conmient) 
C  Topics  for  Future  Meetings 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairperson  of  the 
committee  is  empowered  to  conduct  the 
meeting  in  a  foshion  that  will  facilitate  the 
orderly  conduct  of  business.  Written 
statements  may  be  filed  with  the  committee 
either  before  or  after  the  meeting.  If  there  are 
any  questions,  please  contact  Ms.  Renee 
Miller,  EIA  Conmiittee  Liaison,  at  the  address 
or  telephone  number  listed  alx>ve  or  Mrs. 
Antoinette  Martin  at  (202)  426-1110.  This 
notice  is  being  published  less  than  15  days 
before  the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be  resolved 
prior  to  publication. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Public  Reading  Room, 
(Room  lE-290).  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586-6025, 
between  the  hours  of  9M)  a.m.  and  4:00  pjn., 
Monday  through  Friday. 
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iHuad  at  Wwhiogton,  DC  on  October  30, 
1996. 

■ackri  M.  SoumI. 
Acting  Deputy  Advisory  Committee 
kianagement  Officer. 

IFK  Doc  g6-2S403  FU«d  11-1-96:  8:45  un| 
I  COM  HM  eup 


Federal  Energy  Regulatory 


IDoctot  No.  CP97-44-000] 

ANR  PIpeMrte  Compeny;  Nolloe  of 


October  29, 1906. 

Take  notice  that  on  October  24, 1996. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP97-64-000 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act,  for  authority  to 
abandon  by  transfer  to  ANR  Field 
Services  Company  (ANR  Field 
Services),  its  affiliate,  certain  gathering 
facilities  located  in  the  states  of  Kansas, 
Oklahoma,  and  Texas,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that  in  Docket  No.  CP96- 
186-000.  it  had  proposed  to  spindown 
certain  facilities,  mainly  in  its 
Southwest  gathering  area,  to  ANR  Field 
Services.  ANR  also  prop<Med  to 
refunctionalize  certain  facilities  as 
transmission  and  to  retain  such  facilities 
as  part  of  its  system.  ANR  notes  that  in 
an  order  issued  August  2, 1996.^  the 
Commission  approved  the  proposed 
spindown  and  approved  in  p>art,  and 
denied,  in  pan,  the  prof>o8ed 
refunctionalization.  Since  the 
Commission  denied  part  of  the 
refunctionalization  request,  certain 
facilities  remain  classified  as  gathering. 
Inasmuch  as  ANR  seeks  to  terminate  its 
gathering  activities  in  the  Southwest 
area.  ANR  proposes  to  abandon  by 
transfer  to  ANR  Field  Services,  all  those 
facilities  for  which  refunctionalization 
was  denied  in  the  August  2. 1996.  order. 
Collectively,  it  is  stated  that  the 
facilities  proposed  to  be  transferred 
include  161  miles  of  pipeline  ranging  in 
size  from  2-inch  to  12-inch  together 
with  meters  and  recording  equipment  at 
113  locations.  ANR  states  that  the  net 
book  value  of  the  facilities  proposed  to 
be  abandoned  as  of  December  31. 1995, 
was  $2.4  million. 

ANR  states  that  it  will  file,  as 
required,  any  notice  of  termination  of 
the  services  pursuant  to  Section  4  of  the 
Natural  Gas  Act  upon  receipt  of  the 
authorization  requested  herein.  Upon 


transfer  of  Cadlities.  ANR  states  it  will 
provide  service  to  ANR's  then-existing 
customers  who  desire  such  service 
pursuant  to  either  negotiated 
agreements  or  the  derault  agreement 
which  was  approved,  with  certain 
modifications,  in  the  August  2. 1996. 
order. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  5. 1996.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  %vith  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  approval  for  the 
proposed  abandonment  is  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
LoisD.CadMU. 
Secretary. 

|FR  Doc.  96-28174  Filed  11-1-96;  8:45  am] 
cooisn7-av-M 


>  76  FERC 1  ei.lSS  (ISQS). 


[Docket  No.  RP97-43-000] 

Koch  Qatavvay  PIpalina  Company; 
Notica  of  Propoaad  Changaa  In  FERC 
QaaTarm 

October  29. 1996. 

Take  notice  that  on  October  24. 1996. 
Koch  Geteway  Pipeline  Company 


(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1 ,  the  following  tariff  sheets,  to 
become  effective  December  1, 1996. 

Fifth  Revised  Vohune  No.  1 
Fifteenth  Revised  Sheet  No.  20 
Fourteenth  Revised  Sheet  Na  21 
Fifteenth  Revised  Sheet  No.  22 
Ninth  ReviMd  Sheet  No.  23 
Fifteenth  Revised  Sheet  No.  24 

Koch  states  that  the  revised  tariff 
sheets  are  being  filed  to  revise  its 
currently  effective  rates.  Koch  states  that 
the  proposed  changes  would  increase 
revenues  from  jurisdictional  service  by 
$1,986,734  based  on  the  12-month 
period  ending  June  30. 1996.  as 
adjusted.  The  rates  are  being  adjusted  to 
reflect  the  elimination  of  excess 
accumulated  deferred  income  taxes  and 
the  corresponding  amortization  for 
Koch's  rate  base  and  cost  of  service. 

Koch  also  states  that  copies  of  the 
filing  are  being  served  upon  all  its 
customers.  State  Commissions,  and 
other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunlssion.  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  rules 
and  regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  by 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lok  D.  CaaheU. 
Secretary. 

(FR  Doc.  96-28179  Filed  11-1-96;  8:45  am) 
aajJNQ  oooe  (nr-ei-M 


[Docket  No.  RP9S-1S6-017] 

Nonftam  Natural  Oaa  Company;  Notica 
of  Compllanca  Filing 

October  29, 1996. 

Take  notice  that  on  October  25, 1996, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  the 
tariff  sheets  listed  on  Exhibit  A.  to  the 
filing. 

On  March  15. 1996.  Northern  filed  a 
proposed  Stipulation  and  Agreement  of 
Settlement  (Settlement)  which  would 
resolve  all  outstanding  issues  regarding 
Northern's  rate  case  filing  in  Dodcet  No. 
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RP95-185-000  et  al.  On  July  31, 1996. 
the  Commission  issued  an  Order 
Approving  Settlement  Subject  to     . 
Conditions  (July  31  Order).  On 
Septeitaber  26. 1996.  the  Commission 
issued  an  Order  Denying  Rehearing. 
Accepting  Tariff  Sheets  Subject  to 
Conditions,  and  Qenting  Request  for 
Clarification  (September  26  Order). 
With  the  issuance  of  the  September  26 
Order,  the  Commission's  approval  of  the 
Settlement  became  final  and,  therefore, 
the  Settlement  became  effective. 

Northern  is  filing  to  comply  with  the 
Settlement  as  approved  by  the 
Commission's  July  31  and  September  26 
Orders.  Such  compliance  includes  two 
steps:  (1)  To  reinstate  the  base  tariff 
rates,  services,  and  provisions  in  effect 
as  on  December  31. 1995;  and  (2)  to 
refile  the  tariff  sheets  fileid  and  accepted 
subsequent  to  January  1. 1996  to  reflect 
the  Settlement  base  tariff  rates  and 
provisions  as  approved  in  the 
Commission's  JiUy  31  and  September  26 
Orders.  These  two  steps  are  reflected  in 
the  tariff  sheets  listed  on  Exhibit  A  to 
the  filing. 

Northern  states  that  copies  of  the 
filing  were  served  upon  me  company's 
customers  and  interested  State 
Commissipns. 

Any  person  desiring  to  protest  said 
filing  shotild  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C., 
20426.  in  accordance  with  Section 
385.211  of  the  Onnmission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  96-28177  Filed  11-1-96;  8:45  am] 

aajJNO  cooc  cnr-ei-ai 

[Docket  No.  RP97-44-00(q 

PacHIc  Oaa  Tranamlaalon  Company; 
Notica  of  Motion  for  Umltad  Waivar  of 
Tarfff  Provlalona 

October  29, 1996. 

Take  notice  thet  on  October  25. 1996. 
Pacific  Gas  Transmission  Company 
(PGT)  filed  motion  for  limited  waiver  of 
provisions  of  its  FERC  Gas  Tariff  which 
provide  for  crediting  of  revenues 
received  by  shippers  releasing  capacity 
on  PGT's  system  through  a  credit  on  the 
releasing  shipper's  monthly  invoice. 


PGT  asserts  that  the  purpose  of  this 
filing  is  to  seek  a  limited  waiver  of 
Section  28.9  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1-A,  which 
requires  PGT  to  credit  revenues  received 
for  released  capacity  to -the  releasing 
shipper  throu^  a  credit  on  the  releasing 
shipper's  monthly  invoice.  PGT  seeks 
this  waiver  in  accordance  with  the 
Commission's  October  21, 1996  G^er  in 
Docket  No.  CP9&-^44-000.  in  which 
Pacific  Interstate  Transmission 
Company  (PITOO)  was  granted  authority 
to  receive  revenue  credits  for  released 
capacity  on  PGT  in  the  form  of  a  check 
directly  to  PITCO.  The  QMnmission 
directeid  PGT  to  request  a  waiver  of  its 
relevant  tariff  provisions  to  allow  such 
a  crediting  procedure. 

PGT  states  that  a  copy  of  this  filing 
has  been  served  upon  its  jurisdicticmal 
customers  and  upon  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  vtrith  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LokD.CasheM, 
Secietaiy. 

(FR  Doc  96-28180  Filed  11-1-96;  8:45  am) 
BSJJNQ  COM  snr-oi-H 

[Docket  No.  RP05-271-007] 

Tranawaatam  PIpalina  Company; 
Notica  of  Propoaad  Changaa  In  FERC 
Gaa  Tarfff 

October  29. 1996. 

Take  notice  that  on  October  25, 1996. 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  an  effective  date  of 
November  1. 1996: 

7th  Revised  Sheet  No.  1 
119th  Revised  Sheet  No.  5 
24tb  Revised  Sheet  No.  5A 
16th  Revised  Sheet  No.  5A01 
16th  Revised  Sheet  No.  SA02 


16th  Revised  Sheet  No.  5A.03 
1 1th  Revised  Sheet  No.  5A.04 
20th  Revised  Sheet  No.  5B 
3rd  Revised  Sheet  No.  58.01 
4th  Revised  Sheet  No.  5B.02 
Original  Sheet  No.  5B.03 
3rd  Revised  Sheet  Na  5C-5E(viii) 
4th  Revised  Sheet  No.  5M 
1st  Revised  Sheet  No.  SN 
7th  Revised  Sheet  No.  20 
13th  Revised  Sheet  No.  48 
3rd  Revised  Sheet  No.  83-91A 
1st  Revised  Sheet  No.  91B 
1st  Revised  Sheet  No.  91C 
1st  Revised  Sheet  No.  91D 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  comply  with  a  Federal 
Energy  Regulatory  Commission  Letter 
Order  issued  on  October  16. 1996.  The 
Letter  Order  approved  a  Settlement  filed 
by  Transwestem  in  Docket  Nos.  RP9S- 
271  and  RP94-227  on  May  21. 1996. 
The  Settlenient  provides  for  an  effective 
date  of  November  1. 1996. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^  Regulatory  Commission. 
888  First  Street.  NE..  Washingtcm.  DC 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  CaaheU. 
Secretary. 

[FR  Doc  96-28178  Filed  11-1-96;  8:45  am) 
COOe  t717-01-M 


[Docket  No.  ER97-19a-0001 

Varmont  Elactrfc  Powar  Company,  Inc.; 
Notica  of  HIIng 

Octc^wr  29. 1996. 

-     Take  notice  that  Vermont  Electric 
Power  Company,  Inc.  (VELCO)  on 
October  16. 1996,  tendered  for  filing  a 
notice  of  cancellation,  pursuant  to  18 
CFR  35.15,  31.53,  of  its  Open  Access 
Transmission  Tariff  (tarifO  filed  October 
11, 1996  in  Docket  No.  OA98-7-O00. 

VELCO  requests  waiver  of  the  60-day 
notice  requirement  to  permit  the 
cancellation  to  be  effective  on  October 
11. 1996.  the  date  the  tariff  was  filed. 

VELCO  states  that  it  has  served  copies 
of  this  filing  on  each  of  the  Vermont 
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distribution  utilities  served  by  VELCXD, 
the  Vermont  Department  of  Public 
Service,  the  Vermont  Public  Service 
Board,  all  intervenors  in  Oocket  No. 
OA-23-OGO,  and  all  eligible  customers 
under  the  tariff  that  requested  in  writing 
a  copy  of  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  VELCO's  notice  of  cancellation 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  N.W.,  Washington.  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  and  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  8, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Caabma. 
Secretary. 

[FR  Doc.  96-28172  Piled  11-4-96:  8:45  ami 
HUMQ  OOOC  (TIT-OI-M 


[Doetot  No.  EL99-51-000,  et  al.] 

Mklweat  Povvar  Syatama,  Inc.,  et  al. 
Elactrlc  Rata  and  Corporata  Regulation 
Flllnga 

October  29.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Midwest  Power  Systems,  Inc. 

(Docket  No.  EL9S-51-OOOI 

Take  notice  that  on  October  25. 1996, 
Midwest  Power  Systems.  Inc.  tendered 
for  filing  a  Petition  for  Enforcement 
petitioning  the  Federal  Energy 
Regulatory  Commission  to  initiate  an 
enforcement  action  to  enjoin  the  Iowa 
Utilities  Board  from  implementing  the 
final  orders  it  issued  pursuant  to  Iowa's 
Alternate  Energy  Production  statue, 
Iowa  Code  §§  476.41-45  (1995). 

Comment  date:  November  13,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Acme  Powar  MarkatiBg,  Inc.  J.  Aran 
ft  Company,  Tannaaaaa  Powar  Company 
Wibon  Power  ft  Gas  Smart,  Inc.,  Andit 
Pro  Incorporated,  QST  Enei^gy  Trading 
Inc.  New  England  Ventures,  Inc. 

(Docket  No.  ER94-1 530-010;  ER9S-34-009: 
ER95-581-006:  ER95-751-007;  ER95-878- 
006:  ER96-55}-004:  ER96-1 387-001  (not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Conunission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  11, 1996,  Acme  Power 
Marketing,  Inc.  filed,  certain 
information  as  required  by  the 
Commission's  October  18, 1994,  order 
in  Docket  No.  ER94-1530-000. 

On  October  16. 1996.  J.  Aron  & 
Company  filed,  certain  information  as 
required  by  the  Commission's  March  1, 
1995,  order  in  Docket  No.  ER95-34-000. 

On  October  16. 1996.  Tennessee 
Power  Company  filed,  certain 
information  as  required  by  the 
Commission's  April  28, 1995,  order  in 
Docket  No.  ER95-581-000. 

On  October  15, 1996,  Wilson  Power  ft 
Gas  Smart,  Inc.  filed,  certain 
information  as  required  by  the 
Commission's  April  25, 1995,  order  in 
Docket  No.  ER95-75 1-000. 

On  October  15,  1996,  Audit  Pro 
Incorporated  filed,  certain  information 
as  required  by  the  Conamission's  Jime  2, 

1995,  order  in  Docket  No.  ERg5-878- 
000. 

On  October  15.  1996.  QST  Energy 
Trading  Inc.  filed,  certain  information  as 
required  by  the  Commission's  March  14, 

1996,  order  in  Docket  No.  ER96-553- 
000. 

On  October  15,  1996.  New  England 
Ventiues.  Inc.  filed,  certain  information 
as  required  by  the  Commission's 
September  6, 1996,  order  in  Docket  No. 
ER9&-1 387-000. 

3.  Central  Maine  Power  Company 

(Docket  No.  ER96-2862-0001 

Take  notice  that  on  October  9. 1996, 
Central  Maine  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  November  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Atlantic  City  Electric  Company 

(Docket  No.  ERg7-l  56-000) 

Take  notice  that  on  October  17, 1996, 
Atlantic  Qty  Electric  Company  (ACE) 
tendered  for  filing  an  executed  service 
agreement  under  which  ACE  will 
provide  capacity  and  energy  to  Western 
Power  Services,  Inc.  (Western),  Virginia 


Power  (Virginia  Power)  and 
Commonwealth  Edi8<»i  Company 
(ComEd)  in  accordance  with  the  ACE 
wholesale  power  sales  tari£f. 

ACE  states  that  a  copy  of  the  filing  has 
been  served  on  Western,  Virginia  Power 
and  ComEd. 

Comment  date:  November  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Washington  Water  Power 
Company 

(Docket  No.  TX97-2-000] 

Take  notice  that  on  October  22, 1996, 
The  Washington  Water  Power  Company 
(WWP)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
requesting  that  the  Commission  order 
Puget  Sound  Power  ft  Light  Company 
(Ptiget)  as  a  transmitting  utility  to 
provide  transmission  services  pursuant 
to  Section  211  et  seq.  of  the  Federal 
Power  Act. 

WWP  is  seeking  transmission  services 
from  Puget  to  deliver  wholesale  electric 
power  to  Tosco  Refining  Company 
(Tosco)  in  Femdale,  Washington, 
pursuant  to  a  contract  between  WWP 
and  Toeco.  Puget  has  declined  to 
provide  the  service.  The  Service  is 
proposed  to  commence  on  November 
21, 1996  and  terminate  at  0000  hotirs, 
January  1,  2001.  with  a  total  capacity  of 
up  to  30  megawatts  of  firm  transmission 
service. 

Comment  date:  November  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Oklahoma  Gas  and  Electric  Company 

(Docket  No.  ES97-3-000] 

Take  notice  that  on  October  22, 1996, 
Oklahoma  Gas  and  Electric  Com[>any 
filed  an  application,  under  §  204  of  the 
Federal  Power  Act.  seeking 
authorization  to  issue  promissory  notes 
and  other  evidences  of  indebtedness, 
including  guarantees,  from  time  to  time, 
in  an  aggregate  principal  amount  of  not 
more  than  $400  million  outstanding  at 
any  one  time,  during  the  period  ending 
December  31, 1998.  with  a  final 
maturity  date  no  later  than  December 
31,  1999. 

Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Louisville  Gas  and  Electric  Company 

(Docket  Na  ES97-4-000] 

Take  notice  that  on  October  21, 1996, 
Louisville  Gas  and  Electric  Company 
filed  an  application,  imder  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  promissory  notes 
and  other  evidences  of  indebtedness, 
including  guarantees,  frtim  time  to  time, 
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in  an  aggregate  principal  amount  of  not 
more  than  $300  million  outstanding  at 
any  one  time,  during  the  period  ending 
December  31. 1998.  with  a  final 
maturity  date  no  later  than  December 
31. 1999. 

Comment  date:  November  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kentucky  Utilities  CcHupany 

[Docket  No.  BS97-S-000I 

Take  notice  that  on  October  23. 1996. 
Kentucky  Utilities  Company  filed  an 
application,  under  §  204  of  the  Federal 
Power  Act.  seeking  authorization  to 
issue  short-term  notes  to  banks  and 
short-term  notes  in  the  form  of 
commercial  paper,  from  time  to  time,  in 
an  aggregate  principal  amoimt  of  not 
more  than  $150  million  outstanding  at 
any  one  time,  during  the  p>eriod 
December  1, 1996  through  November 
30, 1998,  with  a  final  maturity  date  no 
later  than  December  31. 1998. 

'  Comment  date:  November  21. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  wiU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  Cashell, 
Secretaiy. 

(FR  Doc.  96-28212  Filed  11-1-96;  8:45  am] 
aiLUNO  CODE  tTlT-ai-r 


pocket  No.  ER07-179-OOO,  et  aL] 

Public  Service  Company  of  Colorado, 
•t  al.  Elactric  Rale  and  Corporate 
Regulation  Hllngs 

October  28, 1996. 

Take  notice  that  the  followring  filings 
have  been  made  with  the  Commission: 


1.  Public  Service  Company  of  Colorado 

(Docket  No.  ERg7-l  79-000] 

Take  notice  that  on  October  22, 1996. 
Public  Service  Company  of  Colorado, 
tendered  for  filing  a  Service  Agreement 
for  Non-Finn  Transmission  Servioe 
between  Public  Service  Company  of 
Colorado  and  Questar  Energy  Trading. 
Public  Service  states  that  the  purpose  of 
this  filing  is  to  provide  Non-Firm 
Transmission  Service  in  accordance 
with  its  Open  Access  Transmission 
Service  Tariff.  Public  Service  requests 
that  this  filing  be  made  effective  August 
6. 1996. 

Comment  date:  November  12. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Questar  Enei^  Trading  Cmnpany 

(Docket  No.  ER97-18O-0001 

Take  notice  that  on  October  22. 1996, 
Questar  Energy  Trading  Company 
(QET).  tendered  for  filing  a  letter  from 
the  Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP)  indicating 
that  QET  had  completed  all  the  steps  for 
pool  membership.  QET  requests  that  the 
Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

QET  requests  an  effective  date  of 
October  7, 1996  for  the  proposed 
amendment.  Accordingly.  QET  requests 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  November  12. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  Of  this  notice. 

3.  Oceanside  Energy,  Inc. 

(Docket  No.  ER97-181-O0OJ 

Take  notice  that  on  October  22. 1996, 
Oceanside  Energy.  Inc.  (O.E.),  petitioned 
the  Commission  for  acceptance  of  PES 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  induding 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  regulations.  O.E.  is 
not  affiliated  with  any  entity  which 
owns,  operates,  or  controls  electric 
power  generating  or  transmission 
fecilities,  or  that  has  a  franchised 
electric  power  service  area. 

Comment  date:  November  12, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Great  Bay  Power  Corporation 

(Docket  No.  ERg7-l  82-000] 

Take  notice  that  on  October  21. 1996, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  two  service 
agreements  between  Northeast  Utilities 
Service  Company  and  Great  Bay  and 
Montaup  Electric  Company  and  Great 


Bay  for  servioe  imder  Great  Bay's 
revised  Tariff  for  Short  Twm  Sales.  This 
Tariff  was  accepted  far  filing  by  the 
Commission  on  May  17, 1996.  in  Docket 
No.  ER96-726-000.  The  service 
agreement  with  Northeast  Utilities 
Service  Company  is  pro]>06ed  to  be 
effective  October  18. 1996  and  the 
service  agreement  with  Montaup 
Electric  Company  is  proposed  to  be- 
effective  October  17. 1996. 

Comment  date:  November  12, 1996,  in 
accordance  with  Standard  Para^apb  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-1 83-000] 

Take  notice  that  on  October  18, 1996, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Servioe  to  Green 
Mountain  Power  Corporation  under  the 
NU  System  Companies  Open  Access 
Transmission  Swvice  Tariff  No.  8. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Green  Mountain 
Power  Corporation. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  September 
10. 1996. 

Comment  date:  November  12. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

(Docket  No.  ER97-184-0001 

Take  notice  that  on  October  18. 1996, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  imder  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
2,  an  executed  Service  Agreement  with 
Public  Utility  District  No.  1  of  Clallam 
Coimty. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30, 1993 
(Docket  No.  PL93-2-002),  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
become  effective  October  1, 1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Public  Utility  District  No. 
1  of  Clallam  County  as  noted  in  the 
filing  letter. 

Comment  date:  November  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PECO  Energy  Qmipany 

[Docket  No.  ER97-1 85-000] 

Take  notice  that  on  October  21, 1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  October  16, 
1996  with  Boston  Edison  Company 
(BECO)  under  PECO's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  4 
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(Tariff)-  The  Service  Agreement  adds 
BECO  as  a  mstomer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
October  16, 1996.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  BECO  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  12,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Air  Llquide  America  Corporation 

(Docket  Na  QF96-102-000I 

On  October  21, 1996,  Air  Liquide 
America  Corporation  (Applicant), 
tendered  for  filing  a  supplement  to  its 
filing  in  this  docket.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

The  supplement  provides  additional 
information  pertaining  primarily  to  the 
technical  data  of  the  cogeneration 
facility. 

Comment  date:  November  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Pamgraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CaalwU. 
Secntary. 

(FR  Doc.  96-28211  Filed  ll-l-eO;  8:45  am] 
MLUM  coof  srir-oi-r 


[Prolwt  Na  10606-002  Wtooonam] 

MIdweet  Hydraulic  Company,  Inc.; 
Notice  of  Availability  of  Draft 
Environmental  Aaaeaament 

October  29. 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Conmiission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 


Hydrppower  Licensing  has  reviewed  the 
application  for  initial  license  for  the 
Hatfield  Hydroelectric  project,  located 
on  the  Black  River,  near  Hatfield,  in 
Jackson  and  Clark  Counties.  Wisconsin, 
and  has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A.  of  the  Commission's  offices 
at  888  First  Street.  N.E.,  Washington, 
D.C.  20426. 

Comments  should  be  filed  within  45 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Caahell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N£., 
Room  1-A,  Washington,  D.C.  20426. 
Please  referenoe  Project  No.  10805-002 
to  all  comments.  For  further 
information,  please  contact  Mary  Golato 
at  (202)  219-2804,  or  Ed  Lee  at  (202) 
219-2809. 
Lak  D.  Caahall. 
Sacretary. 

[FR  Doc  96-28176  Piled  11-1-M;  8:45  am) 
BLLBM  oooa  srir-ei-ii 


[DodMt  No.  CP0»-182-00q| 

RIveralde  Pipeline  Company,  LP.; 
Notice  of  Technical  Conference 

October  29, 1996. 

Take  notice  that  on  November  19, 
1996,  at  10:00  a.m.,  the  Commission 
Staff  will  convene  a  technical 
conference  in  the  above  captioned 
docket  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888  1st 
Street  NE,  Washington,  DC  20426.  Any 
party,  as  defined  in  18  CFR  385.102(c), 
any  person  seeking  intervenor  status 
pursuant  to  18  CFR  385.214  and  any 
participant,  as  defined  in  18  CFR 
385.102(b).  is  invited  to  attend. 

The  piupose  of  the  conference  is  to 
discuss  the  resolution  of  issues  as  they 
pertain  to  the  conditions  of  service  in 
the  rate  schedules  and  general  terms 
and  conditions  of  Riverside's  pro  forma 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  filed  in  this  proceeding. 

For  further  information,  contact 
George  Dombusch  (202)  208-0881. 
Office  of  Pipeline  Regulation,  Room  81- 
31. 

LoteD-CMhell. 
Secreta/y. 

(FR  Doc  96-28173  Filed  11-1-46;  8:45  am] 
■LUNO  COM  snr-SMi 


(DoelBM  No.  IMM7-a-0001 
TrunkHne  Qaa  Company;  Notice  of 

nnng 

October  29, 1996. 

Take  notice  that  on  October  IS,  1996. 
Trunkline  Gas  Company  (Trunkline) 
filed  revised  standards  of  conduct  under 
Order  Nos.  497  et  aeq.^  and  Order  Nos. 
566.  et  seq.'  Trunkline  states  that  it  is 
revising  its  standards  of  conduct  to 
reflect  name  changes  of  its  marketing 
affiliates. 

Trunkline  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  and  have  been  mailed  to  affected' 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  November 
13, 1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  perscm  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  %vith  the  Commission  and  are 
available  for  public  inspection. 
LoteD-CadieU. 
Sflcretajy. 

[FR  Doc  96-28175  Filed  11-1-96;  8:45  am] 
aajjNO  oooc  sn7-«i-M 


>  Order  h4o.  4fl7,  53  FR  22139  Quna  14. 1988).  m 
FERC  StaU.  a  Ra^L  1 30.820  (1988);  OnWr  No.  497- 
A,  orderon  shearing,  M  FR  52781  (Dacambar  22. 
1989).  m  FERC  SUU.  S  Ragi.  30.808  (1989);  Order 
No.  497-B.  order  extending  runset  date,  55  FR 
53291  TDacaoibar  28.  1990),  ID  FERC  SUU.  k  Ragi. 
1 30.908  (1990):  Order  No.  497-C  order  extending 
funaat  date,  57  FR  9  Qenuary  2, 1992).  IH  FERC 
StaU.  a  Ra^  1 30.934  (1901),  rahaaring  denied.  57 
FR  5815  (February  18. 1992),  58  FERC  161,139 
(1092):  Tenneco  Ga*  t.  FERC  (atDnnad  In  part  and 
remanded  in  part).  989  F.  2d  1187  P.C  Or.  1992): 
Order  No.  497-D,  order  on  remand  and  extending 
nmmt  date.  III  FERC  SUU.  ft  Rag*,  f  30,958 
(Daoember  4. 1992),  57  FR  58978  (December  14. 
1992);  Order  No.  497-E,  orderon  rehearing  and 
extending  twtael  date,  59  FR  243  (Januaiy  4,  1994), 
85  FERC  181.381  (December  23, 1993):  Order  No. 
497-F,  order  denying  rakaaiing  and  granting 
cktrifkation,  59  FR  15330  (April  1. 1994),  88  FERC 
1 81,347  (March  24, 1994);  and  Order  No.  497-G, 
order  extanding  $un$tt  date,  59  FR  32S84  Qune  27, 
1994),  m  FERC  Stati.  ft  Reg*.  1 30,996  (June  17, 
1994). 

>  Standerda  of  Conduct  end  Reporting 
Raquiramant*  for  Trenapoctation  and  Affiliate 
Trenaection*.  Order  Na  568.  59  FR  32885  Qune  27, 
1994).  m  FERC  Stati.  ft  Regs.  1 30,997  Oune  17, 
1994):  Order  No.  Seo-A.  orderon  rehearing.  59  FR 
52896  (October  20. 1994),  69  FERC  161.044 
(October  14. 1994):  Order  No.  566-B,  order  on 
rehearing,  59  FR  65707  (Decmber  21. 1994);  69 
FERC  161,334  (December  14. 1994). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-664e-4] 

Nolioe  of  Approvai  of  Prevention  of 
Significant  Air  Quality  Deterioration 
(PSD)  and  New  Source  Review  (NSR) 
Pemtt  to  Mk^Antertcan  Waste 
Systems,  inc.  (NSR  4-4-10.  SD  02-02) 

AQENCY:  Environmental  Protection 
Agency  (EPA),  Region  9. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
October  18, 1996  the  Environmental 
Protection  Agency  issued  a  prevention 
of  significant  deterioration/new  source 
review  (PSD/NSR)  permit  to  the 
applicant  named  above.  The  PSD/NSR 
permit  grants  approval  to  Mid-American 
Waste  Systems  to  construct  and  operate 
a  solid  waste  landfill  on  the  tribal  lands 
of  the  Campo  Band  of  Mission  Indians. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Copies  of  the  permit  are  available  for 
public  inspection  upon  request;  address 
the  request  to:  Steve  Ringer  (A-5-1), 
U.S.  Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  CA  94105,  (415)  ^44-1260. 
SUPPLEMENTARY  MFORMATION:  The  PSD/ 
NSR  permit  requires  the  application  of 
Lowest  Achievable  Emission  Rate 
(LAER)  for  emissions  of  volatile  organic 
compoimds  (VOCs),  and  Best  Available 
Control  Technology  (BACT)  for  fine 
particulate  matter  (PMio).  The  permit 
also  requires  Mid-American  to  provide 
emission  ofCsets  for  all  direct  and 
fugitive  emissions  of  VCXHs.  LAER 
requirements  for  this  permit  include 
construction  of  the  landfill  with  low 
permeability  composite  liners, 
installation  and  maintenance  of  a 
landfill  gas  (LFG)  collection  system,  and 
destruction  of  all  collected  LFG  in  a 
fiaring  system  that  will  achieve  a 
minimum  VOC  destruction  removal 
efficieny  (DRE)  of  99.6%  by  weight. 


BACT  requirements  for  particulate 
emissions  include  paving,  vacuum- 
sweeping,  and  watering  of  roads.  In 
addition,  the  LFG  flare  is  subject  to 
certain  emission  limits,  including 
allowable  emission  rates  as  follows:  0.06 
Ibs/mmBtu  of  NOx,  0.15  Ibs/mmBtu  of 
CO,  and  0.005  Ibs/mmBtu  of  PMio. 

The  PSD/NSR  permit  is  reviewable 
imder  Section  307(b)(1)  of  the  Clean  Air 
Act  and  40  CFR  124.19(f)(1)  in  the  Ninth 
Circuit  Court  of  Appeals.  A  petition  for 
review  must  be  filed  by  January  3, 1996. 

Dated:  October  24, 1996. 
David  P.  HowelLamp, 

Director,  Air  Division.  Region  9. 

[FR  Doc.  96-28240  Filed  11-01-96;  8:45  am] 


[FRL-6645-q 

Nationai  Environmentai  Justice 
Advisory  Council,  Notiflcstion  of 
Meeting  and  PutiHc  Comment 
Perlod(e);  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463,  notice  is  hereby  given  that  the 
National  Environmental  Justice 
Advisory  Council  (NEJAC)  along  with 
the  subcommittees  will  meet  on  the 
dates  and  times  described  below.  All 
times  noted  are  Eastern  Standard  Time. 
All  meetings  are  open  to  the  public.  Due 
to  limited  space,  seating  at  the  NEJAC 
meeting  will  be  on  a  first-come  basis. 
Documents  that  are  the  subject  of 
NEJAC  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  NEJAC.  The 
meetings  will  occur  at  the  Omni  Inner 
Harbor  Hotel,  101  W.  Fayette  Street, 
Baltimore,  MD;  phone  number:  (410) 
752-1100. 

The  full  NEJAC  will  convene  on 
Tuesday,  December  10  from  9:00  a.m.  to 
10:30  a.m.  and  &x>m  6:45  p.m.  to  9:00 
p.m.;  on  Wednesday,  December  11  from 


IKX)  p.m.  to  6:00  p.m.:  and  on  Thursday, 
December  12  from  9:30  a.m.  to  5:00  p.m. 
to  discuss  EPA's  Enforcement 
Roundtable,  EPA's  Reinvention 
Initiatives  as  they  relate  to 
environmental  justice,  follow-up  on 
pending  items  from  the  May  meeting, 
and  several  NEJAC  new  business 
interest  items.  In  addition,  the  NEJAC 
will  meet  with  EPA's  Regional 
Environmental  Justice  Coordinators. 
There  will  be  a  3  hour  break  in  the 
NEJAC  schedule  on  Tuesday,  December 

10  at  10:30  a.m.  to  conduct  a  bus  tour 
of  local  environmental  justice  sites.  A 
public  comment  period  is  scheduled 
from  7:00-9:00  p.m.  on  Tuesday, 
December  10  and  from  1:00  p.m.-2:30 
p.m.  on  Wednesday,  December  11. 

The  six  subcommittees  will  meet  on 
Tuesday,  December  10  from  2:00  p.m.  to 
6KX)  p.m.  and  on  Wednesday,  December 

11  from  9:00  a.m.  to  12:45  p.m.  Any 
member  of  the  public  wishing  further 
information  on  the  subcommittee 
meetings  should  contact  the  specific 
Designated  Federal  Official  at  the 
telephone  number  listed  l>elow. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  should 
contact  Tama  Clare  of  PRC 
Environmental  Management,  Inc.  no 
later  than  December  2. 1996  in  order  to 
have  time  reserved  on  the  agenda.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  five  minutes. 
Written  comments  of  any  length  (at  least 
35  copies)  should  be  received  no  later 
than  December  2,  comments  received 
after  that  date  will  be  provided  to  the 
Covmcil  as  logistics  allow.  They  should 
be  sent  to  PRC  Environmental 
Management,  Inc.,  1593  Spring  Hill 
Road,  Suite  300,  Vienna.  VA  22182. 
Telephone  number  is  703/287-8880  or 
FAX:  703/287-8843.  Internet  e-mail 
address  is  Claret@prcemi.com. 


Federal  official  and  telephone  number 

Enforcement  

Heatth  &  Research 

1  iii  II  ■■i«fc*irtetrtl 

Dte.  Sherry  ll4iar>-202/564-2619. 
Vk.  Lativrenoe  Mwtin-2a2/260-0673. 
Ms.  Lorry  Frigerio— 202/260-6623. 
Ms.  EiZBb&tt  Bel— 202/260-8106. 

Mr.  Robert  Knox— 202/564-2604. 

Wastaff'acily  SiKng                               

Mr.  Kent  Bar^wnin— 202/260-2822 

FOR  FURTHER  MFORMATION  CONTACT:  For       Phone:  703/287-8880  or  Fax:  703/287- 


hearing  impaired  individuals  or  non- 
English  speaking  attendees  wishing  to 
make  arrangements  for  a  sign  language 
or  foreign  language  interpreter,  please 
call  or  fax  Tama  Clare  of  PRC 
Environmental  Management,  Inc.  at 


8843. 

Registration  through  the  Internet  at 
our  World  Wide  Web  home  page  can  be 
done  via  the  following  address;  http;// 
wvtrw.  prcemi.com/nejac 


Dated:  October  28, 1996. 
Clarice  E.  Gaylord, 

Designated  Federal  Officio],  National 
Environmental  Justice  Advisory  Council. 
[FR  Doc.  96-28241  Filed  11-1-96:  8:45  am] 
■NXSMOOM  eseo  bo  p 
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OzofM,  PaiUculat*  Utettar  and  Regional 
Haza  Implamantitlon  Programa 
Subcommlttaa  MeaMng 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

StiiMARY:  On  September  11. 1995  (60 
FR  47172).  the  EPA  announced  the 
establishment  of  the  Ozone,  Particulate 
Matter  and  Regional  Haze 
Implementation  Programs 
Subcommittee  under  the  Qean  Air  Act 
Advisory  Committee  (CAAAC).  The 
CAAAC  was  established  on  November 
8,  1990  (55  FR  46993)  pursuant  to  the 
Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app  I).  The  purpose  of 
the  Subcommittee  is  to  provide  advice 
and  recommendations  on  integrated 
approaches  for  implementing 
potentially  new  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
and  particulate  matter,  as  well  as  a 
regional  haze  program. 

OPEN  ftKETWQ:  Notice  is  hereby  given 
that  the  Subcommittee  for  Development 
of  Ozone.  Particulate  Matter  and 
Regional  Haze  Implementation 
Programs  will  hold  its  next  public 
meeting  on  Tuesday.  November  19. 
1996  (from  9:00  a.m.  to  5:00  p.m.)  and 
Wednesday.  November  20. 1996  (from 
8:00  a.m.  to  4:00  p.m.). 

AOOftESSES:  The  public  meeUng  will  be 
held  at  the  Executive  Tower,  1405 
Curtis  Street,  Denver.  Colorado  80202. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information  on  the 
Subcommittee  for  Development  of 
Ozone.  Particulate  Matter  and  Regional 
Haze  Implementation  Programs,  please 
contact  Mr.  William  F.  Hamilton, 
IDesignated  Federal  Officer,  at  919-541- 
5498.  or  by  mail  at  U.S.  EPA.  Office  of 
Air  Quality  Planning  and  Standards, 
ME>-12,  Research  Triangle  Park,  NC 
27711.  When  a  draft  agenda  is 
developed,  a  copy  can  be  downloaded 
from  the  Ozone/Particulate  Matter/ 
Regional  Haze  FACA  Bulletin  Board, 
which  is  located  on  the  Office  of  Air 
Quality  Planning  and  Standards 
Technology  Transfer  Network  (OAQPS 
TTN)  or  by  contacting  Ms.  Denise  M. 
Gerth  at  919-541-5550. 

Dated:  October  28. 1996. 

Jaiin  S.  Seitx. 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 

(FR  Doc  96-28094  Filed  11-01-96;  8:45  am) 


[FRI-6646-8] 

PCBa:  Canoar  Doaa  Raaponaa 
Aaaaaamant  and  AppUcaMkH)  to 
EnvironnMntal  Mixluraa 

AOENCV:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  of  final 
document. 

SUMMARY:  This  notice  announces  the 
availability  of  a  Gnal  report  titled,  PCBs: 
Cancer  Dose-Response  Assessment  and 
Application  to  Environmental  Mixtures 
(EPA/eoo/P-oe/OOlF).  The  National 
Center  for  Environmental  Assessment 
(NCEA)  of  the  Office  of  Research  and 
Development  developed  this  report. 
ADDRESSES:  The  document  will  be 
available  on  the  Internet  at  httpJ/ 
www.epa.gov/ORD/WebPubs  or  for 
purchase  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road.  Springfield.  VA  22161;  telephone 
703-487-4650:  facsimile  703-321-8547. 
The  NTIS  order  number  is  PB97- 
104616.  Copies  will  be  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency  (EPA)  headquarters 
and  regional  libraries  and  through  the 
U.S.  Government  Depository  Library 
program.  The  EPA  Headquarters  Library 
is  located  at  401  M  Street,  S.W., 
Washington,  DC;  the  library  is  open 
Monday  through  Friday  between  10:00 
a.m.  and  2:00  p.m.,  except  for  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jim  Cogliano.  National  Center  for 
Environmental  Assessment/Washington 
Office  (8602).  U.S.  EnvironmenUl 
Protection  Agency.  401  M  Street.  S.W., 
Washington.  DC  20460.  Telephone: 
202-260-3830:  facsimile:  202-260- 
3803;  E-mail: 

cogliano.  jimOepamai  1  .epa.gov. 
SUPPLEMBITARY  INFORMATION:  The  report 
updates  the  cancer  dose-response 
assessment  for  polychlorinated 
bi  phenyls  (PCBs)  and  shows  how 
information  on  toxicity,  disposition,  and 
environmental  processes  can  be 
considered  together  to  evaluate  health 
risks  bom  PCB  mixtures  in  the 
environment.  Processes  that  chemically 
change  PCB  mixtures  after  release  into 
the  environment  need  to  lie  considered 
in  assessing  the  mixtures.  Thus, 
guidance  is  given  on  applying  a  range  of 
dose-response  parameters  to  difiiarent 
exposure  routes,  partial  lifetime 
exposure,  and  mixtures  of  varying 
composition.  Intended  to  be  brief,  the 
document  focuses  on  analysis  and 
interpretation  rather  than  a  compilation 
of  study  results.  The  PCB  report  was 
reviewed  at  a  public,  external  pder 
review  workshop  in  May  1996.  The 


review  panel  included  experts  on  the 
carcinogenicity  of  PCBs  firam  the  private 
sector,  academia,  states,  and  other 
federal  health  agencies.  This  final  report 
has  been  reviewed  and  approved  by 
EPA's  consensus  review  panel  for 
inclusion  on  EPA's  on-line  Integrated 
Risk  Information  System  (IRIS).  A 
revised  cancer  information  svmunary 
file,  reflecting  the  quantitative  and 
qualitative  information  in  the  final  PCB 
report,  has  been  loaded  onto  IRIS. 

Dated:  October  22, 1996. 

KMWWt  J.  HnggBtt. 

Assistant  Administrator  for  Research  and 
Development 

(FR  Doc  96-28242  Filed  11-1-96;  8:45  am) 
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FEDERAL  MARTTIME  COMMISSIOW 

Ooaan  Fratght  Forwardar  Ucanaa, 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  tne 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

Computrex  International  Services.  Inc.. 
10172  Linn  Station  Road,  Suite  410, 
Louisville.  KY  40223.  Officers: 
Charles  E.  Harrett.  President;  Lisa  M. 
Shawler.  Vice  President. 

Advanced  Shipping  Agencies.  Inc..  36 
George  Street.  Bloomfield.  NJ  07003. 
Officer  Thakor  H.  Bulsara.  President. 

Dated:  October  29. 1996. 
JoMpli  C  PoUdng, 
Secretary. 

[FR  Doc.  96-28133  Filed  11-1-96;  8:45  ami 
IOOMt73S-«1^ 


Sunaliina  Act  Heating 

AGENCY  HOLOINO  THE  MEETWO:  Federal 
Maritime  Commission. 

"FEDERAL  REQISTER"  CITATION  OF 
PREVIOUS  ANNOUNCBIENT:  61  FR  55000. 

PREVIOUSLY  ANNOUNCED  TME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.— November  6. 
1996. 

CHANGE  IN  THE  MEETING:  The  time  of  the 
meeting  has  been  changed  to  2KX)  p.m. 


Fedwal  Register  /  Vol.  61.  No.  214  /  Monday.  November  4,  1996  /  Notices 


56681 


CONTACT  PERSON  FOR  MORE  iVORMATION: 

Joseph  C  Polking.  Secretary.  (202)  523- 

5725. 

Joaepli  C  Poildag. 

Secretary. 

(FR  Doc.  96-28453  Filed  10^-96;  3:49  pm| 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
llefgers  of  Bsnk  Hol<fing  Companiea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  £e  proposal. 
Unle^  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  29. 
1996. 

A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massadiusetts 
02106: 

1.  USTCoq}.,  Bdston,  Massachusetts; 
to  acquire  100  percent  of  the  voting 
shares  and  to  merge  with  Walden 
Bancorp.  Inc..  Acton.  Massachusetts, 
and  thereby  indirectly  acquire  The  Co- 
operative Bank  of  Concord.  Concord. 
Massachusetts,  and  Braintree  Savings 
Bank,  Braintree.  Massachusetts. 

B.  Federal  Reserve  Bank  of  Cleveland 

(R.  Chris  Moore.  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Provident  Bancorp.  Inc.,  Cincinnati. 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  South  Hillsborough 
Community  Bank.  Apollo  Beach. 
Florida. 

C  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Pontine  Bancorp,  Inc.,  Pontiac, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Bank  of  Dwight. 
Dwight,  Illinois. 

2.  Two  Rivers  Bank  Holding 
Company,  Rock  Valley.  Iowa;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  Rock 
Valley  State  Bank.  Rock  Valley,  Iowa  (in 
organization). 

D.  Federal  Resale  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
Qty.  Missouri  64198: 

1.  BOK  Financial  Corporation,  Tulsa. 
Oklahoma;  to  acqmre  100  percent  of  the 
voting  shares  of  Paric  Cities  Bancshares. 
Inc..  Dallas.  Texas,  and  thereby 
indirectly  acquire  Park  Cities 
Corporation,  Dallas.  Texas;  and  First 
National  Bank  of  Park  Qties.  N.A., 
Dallas,  Texas. 

2.  Mancos  Bancorporation,  Mancos, 
Colorado;  to  merge  with  Southwn 
Colorado  Bank  Holding  Company, 
Pagosa  Springs.  Colorado,  and  thereby 
indirectly  acquire  Citizens  Bank  of 
Pagosa  Springs.  Pagosa  Springs, 
Colorado. 

Board  of  Govemore  of  the  Federal  Reserve 
System.  October  29, 1996. 
lomifar  J.  JoliiiMm, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-28131  Filed  11-1-96;  8:45  am] 
BMJJNQ  COM  ttlMI-F 


Notfca  of  Proposala  to  Engage  in 
Parmisaibia  Nonbanlcing  Actlvtttas  or 
to  Acquire  Companias  that  are 
Engaged  in  Permiaait)la  Nonlianklng 
Actlvitlaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confiicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  18. 1996. 

A.  Federal  Reserve  Bank  of  Cleveland 

(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1 .  Peoples  Bancorp,  Inc.,  Marietta, 
Ohio;  to  acquire  Russell  Federal  Savings 
Bank,  Russell,  Kentucky,  and  thereby 
engage  in  operating  as  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 
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Board  of  Govemon  of  the  Federal  Reserve 
System,  October  29, 1996. 
Jennifer  |.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  96-28130  Filed  11-1-96;  8:45  atnl 
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FEDERAL  TRADE  COMM88ION 
[FIto  No.  911-0004 

Montana  Asaociatad  Ptiysldana.  Inc.; 
Blllinga  Pttysldan  Hospltai  AllivKa. 
Inc.;  Analyals  to  Aid  Public  Comment 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federaliaw  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  two 
organizations  of  Billings,  Montana 
physicians  from  negotiating  or  refusing 
to  deal  with  third-party  payers: 
determining  the  terms  upon  which 
physicians  deal  with  such  payers;  or 
fixing  the  fees  charged  for  any 
phjrsicians's  services.  The  agreement 
settles  allegations  that  the  respondents 
obstructed  the  entry  of  managed  care 
plans  into  Bilhngs,  agreed  on  prices  that 
they  would  accept  from  third-party 
payers,  and  otherwise  acted  to  thwart 
cost-containment  measures.  According 
to  the  Commission,  these  actions 
resulted  in  higher  prices  and  fewer 
health  care  choices  for  patients  of 
Billings  physicians. 
DATES:  Comments  must  be  received  on 
or  before  January  3.  1997. 
AOORESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington,  D.C.  20580. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  Whitener.  Federal  Trade 
Commission.  H-374.  6th  and 
Pennsylvania  Ave,  NW,  Washington,  DC 
20582.  (202)  326-2845.  Robert  F. 
Leibenluft,  Federal  Trade  Commission, 
S-3115,  6th  and  Pennsylvania  Ave,  NW. 
Washington.  DC  20582.  (202)  326-2756. 
SUPH^MENTARY  INFORMATKM:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 


days.  The  following  Analysis  to  Aid 
PubUc  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
.    package  can  be  obtained  from  the  FTC 
Home  page,  on  the  World  Wide  Web.  at 
"http://www.flc.gov/os/action8/htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue.  N.W..  Washington.  D.C.  20580. 
either  in  person  or  by  calling  (202)  326- 
3627.  PubUc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  ofPropoeed  Coiuent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
agreed  to  accept,  subject  to  final 
approval,  a  proposed  consent  order 
settling  charges  that  Montana 
Associated  Physicians,  Inc.  ("MAPI") 
and  the  Billings  Physician  Hospital 
Alliance.  Inc.  ("BPHA")  violated 
Section  5  of  the  Federal  Trade 
Commission  Act 

The  proposed  copsent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  purpose  of  this  analysis  is  to 
faciUtate  public  comment  on  the 
agreement.  The  analysis  is  not  intended 
to  constitute  an  official  interpretation  of 
either  the  proposed  complaint  or  the 
proposed  consent  order,  or  to  modify 
their  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  MAPI  or  BPHA  that  the 
law  has  been  violated  as  alleged  in  the 
complaint. 

The  Complaint 

The  complaint  charges  that  MAPI 
restrained  competition  among 
physicians  in  the  area  of  Billings. 
Montana,  by.  among  other  things, 
combining  or  conspiring  with  its 
respective  physician  membws  or  acting 
as  a  combination  of  its  physician 
members  to  fix  the  terms  under  which 
they  would  deal  with  third-party  payers, 
and  to  conduct  boycotts  and  other 


resistance  to  cost-contaiimient  efforts. 
The  complaint  further  charges  that 
MAPI  was  extensively  involved  in 
BPHA's  formation,  had  the  power  to 
affect  and  control  BPHA's  dealings  with 
third-party  payers  seeking  contracts  for 
physician  services,  and  that  BPHA 
carried  on  MAPI's  anticompetitive 
conduct.  The  allegations  set  forth  in  the 
Commission's  complaint  are 
summarized  below. 

MAPI  is  an  association  of 
approximately  115  physicians  in  over 
30  independent  practices.  These 
ph3rsician8  constitute  approximately 
43%  of  all  physicians  in  Billings, 
Montana.  Most  of  the  other  physicians 
in  Billings  are  part  of  a  multispecialty 
physician  group  practice.  MAPI's 
membere  constitute  over  80  percent  of 
all  "independent"  Billings  physicians, 
that  is,  those  who  are  not  part  of  the 
multispecialty  physician  practice  or 
employed  by  a  hospital.  Third-party 
payere  seeking  to  contract  with  a 
Billings  physician  panel  constituting  a 
range  of  physician  services  must  either 
contract  with  the  multispecialty 
physician  practice  or  with  many  MAPI 
members. 

The  complaint  chai^ges  that  MAPI  was 
formed  in  1987  in  sufantantial  part  to  be 
a  vehicle  for  its  membere  to  deal 
collectively  with  managed  care  plans. 
At  that  time,  there  were  no  health 
maintenance  organizations  (HMOs)  or 
preferred  provider  organizations  (IVOs) 
operating  in  Billings,  but  physicians 
there  were  concerned  that  such  plans 
would  soon  attempt  to  enter  BilUngs. 
and  that  competitive  pressure  could 
force  physicians  to  deal  with  such  plans 
at  reduced  prices  or  on  other  than  usual 
fee-for-service  terms.  The  purpose  of 
engaging  in  collective  dealings  through 
MAPI  was  to  obtain  greater  bargaining 
power  with  third-party  payers  by 
presenting  a  united  front,  and  thereby  to 
resist  competitive  pressures  to  discount 
fees  and  to  avoid  accepting 
reimbursement  on  other  than  the 
traditional  fee-for-service  basis. 

In  1987.  MAPI  began  negotiating- with 
third-party  jMyere  on  behalf  of  its 
members.  Membere  of  MAPI  who  were 
approached  by  managed  care  plans  told 
the  plans  to  deal  with  MAPI.  When 
HMO  Montana,  an  HMO  owned  and 
operated  by  Blue  Cross/Blue  Shield  of 
Montana,  sought  to  contract  with  MAPI 
physicians,  MAPI  rejected  all  contracts 
proposed  by  the  HMO.  No  member  of 
MAPI  entered  into  a  contract  with  HMO 
Montana  until  1993.  after  MAPI  became 
aware  of  the  Commission's 
investigation.  When  another  health  plan 
sought  to  establish  the  firat  PPO 
program  in  Billings.  MAPI  offered  a 
contract  to  the  health  plan  that  provided 
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for  physicians  to  be  paid  their  usual  faes 
with  no  discoimts.  and  represented  to 
the  health  plan  that  this  was  what 
MAPI's  memben  would  accept.  When 
the  health  plan  subsequently  sought  to 
collect  current  fee  information  from 
MAPI  membere  in  order  to  devise  a 
proposed  physician  fee  schedule.  MAPI 
urged  its  membere  to  submit  prices 
hi^er  than  they  were  currently 
charging  in  order  to  inflate  the  fees  the 
health  plan  developed  for  the  schedule. 

In  aodition.  MAPI  gathered  detailed 
fee  information  from  its  membere, 
enabling  MAPI  to  determine  for  most 
physician  services  the  prevailing  fees 
and  the  maximum  reimbursement 
allowed  by  Blue  Cross/Blue  Shield  of 
Montana.  Using  this  information,  MAPI 
advised  certain  physicians  to  raise  their 
fees,  and  some  fees  were  raised  in 
accordance  with  these 
recommendations. 

In  1991.  MAPI  joined  with  Saint 
Vincent  Hospital  and  Health  Center  in 
BiUings  to  form  BPHA.  a  physician- 
hospital  organization.  Almost  all  of 
MAPI's  membere  joined  BPHA,  making 
MAPI  membere  a  substantial  majority  of 
BPHA's  physician  memberehip.  BPHA's 
structtire  and  governance  gave  MAPI 
substantial  control  over  BPHA  dealings 
with  third-party  payere  regarding 
physician  contracting,  and  thus  allowed 
MAPI  to  continue  to  exercise  the 
collective  power  of  its  physician 
membere  in  BPHA's  dealings  with  third- 
party  payere  seeking  contracts. 

Through  BPHA's  Physician 
Agreemoits.  MAPI  was  designated  as 
the  agent  of  almost  all  BPHA  physicians 
who  were  MAPI  membere  with  respect 
to  their  memberehip  in  BPHA.  This 
agency  designation  gave  MAPI  the 
authority  to  accept  or  reject  all  contracts 
negotiated  by  BPHA  with  third-party 
payere,  as  well  as  the  power  to  elect  and 
remove  physician  membere  of  BPHA's 
Board  of  IKrectore.  In  addition,  BPHA's 
structure  gave  its  physician  membere 
(most  of  whom  vrare  MAPI  membere) 
the  ability  to  control  BPHA's  pricing 
and  other  terms  of  contracts  for 
physician  services. 

By  virtue  of  this  structtire,  MAPI  was 
able  to  carry  on  its  imlawful  activities 
through  BPHA.  Though  payere  sought  to 
contract  with  BPHA  for  physician 
services,  and  did  contract  with  Saint 
Vincent  directly  for  hospital  services, 
BPHA  did  not  enter  into  any  contract  for 
physician  services  imtil  nearly  two 
yeare  after  its  creation,  after  the  time 
BPHA  and  MAPI  became  aware  of  the 
Commission's  investigation. 

Although  MAPI  and  BPHA  did  not 
explidtiy  bar  their  membere  from 
dealing  with  managed  care  plans 
individually  or  on  terms  other  than  ones. 


endorsed  by  MAPI  or  BPHA,  these 
physicians  largely  dealt  with  such  plans 
exclusively  through  MAPI  and  BPHA. 
Physician  membere  and  officials  of 
MAPI  and  BPHA  directed  payere  to  deal 
with  MAPI  and  BPHA  rather  than  with 
individual  physicians.  Few  physicians 
who  were  membere  of  MAPI  or  BPHA 
participated  in  any  managed  care  plans. 

Neither  the  physician  membere  of 
MAPI,  nor  the  physician  membere  of 
BPHA,  have  integrated  their  practices  in 
any  economically  significant  way,  nor 
have  they  created  efficiencies  sufficient 
to  justify  their  acts  or  practices 
described  above. 

The  complaint  charges  that  the  * 
conduct  of  MAPI  and  BPHA  has  injured 
consumere  by  restraining  competition 
among  physicians,  fixing  or  increasing 
prices  for  physician  services,  and 
depriving  third-party  payere  and 
patients  of  the  benefits  c^  competition 
among  physicians. 

The  Proposed  Consent  Order 

The  proposed  consent  order  would 
prohibit  MAPI  and  BPHA  from  engaging 
in  any  agreement  with  physicians  to  (1) 
negotiate  or  refuse  to  deal  with  any 
third-party  payer;  (2)  determine  the 
terms  upon  which  physicians  deal  with 
such  payere;  or  (3)  fix  the  fees  charged 
for  any  physician's  services.  In  addition, 
imder  Part  m  of  the  proposed  consent 
order,  MAPI  is  prohibited  from:  (1) 
advising  physicians  to  raise,  maintain, 
or  otherwise  adjust  the  fees  charged  for 
their  medical  services;  (2)  encouraging 
adherence  to  any  fee  schedule  for 
physicians'  services;  and  (3) 
encouraging  any  pereon  to  engage  in  any 
action  prohibited  by  the  order. 

Notwithstanding  these  provisions, 
however,  the  proposed  consent  order 
would  not  prevent  MAPI  and  BPHA 
from  operating,  or  participating  in,  a 
legitimate  joint  venture.  First,  MAPI  and 
BPHA  respectively,  if  they  are  opereting 
through  a  "risk-sharing  joint  venture," 
may  enter  into  agreements  with 
physicians  regarding  terms  of  dealing 
with  third-party  payere,  provided  that 
the  physicians  participating  in  the 
venture  remain  free  to  deal  individually 
with  third-party  payere.  A  "risk-sharing 
joint  venture,"  for  purposes  of  this 
order,  is  one  in  which  physicians  who 
would  otherwise  be  competitore  share  a 
substantial  risk  of  loss  from  their 
participation  in  the  venttire. 

The  order's  proviso  permiting  MAPI 
and  BPHA  to  engage  in  joint  dealing 
through  "risk-sharing  joint  ventures" 
extends  only  to  those  that  are  "non- 
exclusive," that  is,  those  in  which  the 
participating  physicians  are  available  to 
contract  with  payere  outside  the 
venture.  Although  exclusive  physician 


networics  are  not  necessarily 
anticompetitive,  they  can  impair 
competition,  partiailarly  when  they 
include  a  large  portion  of  the  physicians 
in  a  market  Given  the  large  share  of  the 
physicians  in  Billings  that  participated 
in  MAPI  and  BPHA.  along  vrith 
evidence  that  as  part  of  the  challenged 
conduct  these  physicians  largely  refused 
to  deal  with  managed  care  plans  outside 
of  MAPI  or  BPHA.  the  proviso  does  not 
permit  exclusive  ri$k-sharing  ventures. 

The  proposed  order  allows  MAPI  and 
BPHA  to  operete  or  participate  in  )oint 
ventures  that  involve  collective  price 
setting  by  competing  physicians,  even  if 
those  physicians  do  not  share 
substantial  financial  risk  as  defined  in 
the  order,  provided  that  they  first 
receive  the  prior  approval  of  the 
Commission.  The  order  uses  a  prior 
approval  provision  because  it  is  not 
feasible  to  define  in  an  order  all  of  the 
types  of  procompetitive  joint  ventures 
that  MAPI  or  BPHA  might  seek  to 
operate.  The  prior  approval  mechanism 
will  allow  the  Commission  to  evaluate 
a  specific  proposal  and  assess  its  likely 
competitive  impact.  Allowing  MAPI  and 
BPHA  the  opportunity  to  seek  prior 
approval  of  non-risk-sharing  joint 
ventiires  will  help  to  ensure  that  they 
are  able  to  resi>ond  to  dynanuc  changes 
in  health  care  markets  in  ways  that 
promote  competition,  while  guarding 
against  the  recurrence  of  acts  and 
practices  that  have  restrained 
competition  and  consiuner  choice. 

In  addition,  the  proposed  order 
contains  a  provision  designed  to  make 
it  clear  that  BPHA.  as  a  physician- 
hospital  oiganization,  can  take  actions 
to  facilitate  contracting  between  its 
physician  membere  and  third-party 
payere  that  do  not  create  or  facilitate  the 
kind  of  agreements  that  the  order 
prohibits.  The  provision  sets  forth  the 
aspects  of  a  "messenger  model"  that 
would  not  nm  afoul  of  the  order.  The 
messenger  model  used  here  is  remedial, 
and  tailored  to  particular  facts  and 
drounstances. 

The  proposed  order  would  also 
specifically  permit  BPHA  to  keep  in 
effect  contracts  with  third-party  payere 
that  were  in  effect  on  September  30. 
1994.  in  order  to  avoid  any  disruption 
that  might  result  from  applying  the 
order's  prohibitions  to  those  existing 
contractual  arrangements. 

Part  V  of  the  proposed  order  would 
require  MAPI  and  BPHA  to  publish  and 
distribute  copies  of  the  order  and 
accomfwnying  complaint  Parts  VI  and 
Vn  of  the  order  impose  certain  reporting 
requirements  in  (wder  to  assist  the 
Commission  in  monitoring  compliance 
with  the  order. 
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The  proposed  consent  order  would 
terminate  20  years  after  the  date  it  is 
issued. 

Donald  S.  Uark, 
Secretary. 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  Montana 
Associated  Physicians,  Inc. 

(File  No.  911-00081 

I  concur  in  the  decision  to  issue  the 
complaint  and  accept  the  order  for  public 
comment  and  %»rite  separately  to  emphasize 
two  points.  First,  the  complaint  and  order  do 
not  directly  challenge  the  organization  and 
conduct  of  the  Billings  Physician  Hospital 
Alliance,  Inc.,  as  a  physician  hospital 
organization  (PHO).  and  in  my  view,  this 
order  should  cast  no  shadow  on  the  activities 
of  PHO's.  Second,  although  I  concur  in  the 
unusual  and  complicated  fencing-in  relief  in 
the  particular  circumstances  of  this  case,  in 
my  view,  this  negotiated  order  is  not,  and 
should  not  be  viewed  as,  a  guide  for  what  a 
PHO  can  and  cannot  do. 

IFR  Doc.  96-28277  Filed  11-1-96;  8:45  am] 

WUJNQOOOK  t78»-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Policy  Division, 
FAR  Secretariat  Stocking  Change  of  a 
Standard  Form 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 


SUMftMRY:  The  General  Services 
Administration/FAR  Secretariat  is 
changing  the  stocking  of  the  following 
Standard  form  because  of  low  user 
demand:  SF  25B.  Continuation  Sheet  for 
SF24.25.and25A. 


Instrument 


Since  this  form  is  now  authorized  for 
local  reproduction,  you  can  obtain  the 
updated  camera  copy  in  two  ways: 
On  the  internet.  Address:  http:// 

www.gsa.gov/forms,  or; 
From  CARM.  Attn.:  Barbara  Williams, 

(202)  501-0581. 
FOR  FURTHER  INFORMATKM  CONTACT:  FAR 
Secretariat.  (202)  501-4755. 
DATES:  EFFECTIVE  NOVEMBER  4. 1996. 

Dated  October  8, 1996. 

Theodore  D.  Frved, 

Standard  and  Optional  Forms  Management 
Officer 

[FR  Doc.  96-28188  Filed  11-1-96;  8:45  am] 
in  I  ■<n  cooa 


Revision  and  Stocking  Changes  of 
Standard  Fonns 

AGENCY:  Public  Building  Service. 
General  Services  Administration. 
ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration  is  changing  the  stocking 
requirement  of  SF  118.  Report  of  Excess 
Real  Property.  SF  118A,  Buildings. 
Structures,  Utilities,  and  Miscellaneous 
Facilities  (Schedule  A — Supplement  to 
Report  of  Excess).  SF  118B,  Land 
(Schedule  B — Supplement  to  Report  of 
Excess  Real  Property)  and  SF  118C, 
Related  Personal  Property  (Schedule 
C — Supplement  to  Report  of  Excess  Real 
Property).  These  forms  are  revised  to 
include  metric  measurements  and 
authorized  for  local  reproduction.  Since 
these  forms  are  authorized  for  local 
reproduction,  you  can  obtain  the 
updated  camera  copy  in  two  ways. 
On  the  Internet.  Address:  http:// 
www.gsa.gov/forms.  or; 

Annual  Burden  Estimates 


From  CARM,  Attn.:  Barbara  Williams. 

(202) 501-0581. 
FOR  FURT>1ER  INFORMATION  CONTACT: 

Ronald  Rice.  (202)  501-0074.  This 
contact  is  for  information  on  completing 
the  form  only. 

DATES:  Effective  November  4, 1996. 

Dated:  October  24. 1996. 
BaiiMra  M.  Willianu, 

Deputy  Standard  and  Optional  Forms 
Management  Officer. 

IFR  Doc.  96-28166  Filed  11-1-96;  8:45  tan) 

MLUNQ  COOC 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdministrBtk>n  for  Chiklren  and 
FamlllM 

ProposMl  Information  Collsctton 
Activity;  Commant  Request 

Proposed  Proiects 

Title:  Detailed  Case  Data  Component 
(DCDC)  of  the  NaUonal  Child  Abuse  and 
Neglect  Data  System. 

OA£B  No.:  0980-0256. 

Description:  The  Detailed  Case  Data 
Component  of  the  National  Child  Abuse 
and  Neglect  Data  System  compiles 
automated  case-level  data  on  child 
maltreatment  investigated  by  State  child 
protective  services  agencies.  Data  are 
collected  on  reports  of  abuse  and 
neglect,  characteristics  of  victims,  rislc 
factors  associated  with  victims  and  their 
families,  and  the  development  of  polices 
and  programs  relating  the  child  abuse 
and  neglect  at  the  National.  State  and 
local  levels. 

Respondents:  State.  Local  or  Tribal 
Govt. 


OCDC  

Estimated  Total  Annual  Burden  Hours: 


Numt)erof  re- 
spondents 


56 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
resportse 


110 


Total  burden 
hours 


6,160 


6.160 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  bv  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 


Division  of  Information  Resource 
Management  Services,  3ZD  L'Enfant 
Promenade.  S.W..  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology. 
Consideration  will  be  given  to 
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comments  and  suggestions  submitted 
within  60  days  of  this  publicadon. 

Datad:  October  28, 1996. 
■•bSaiglB. 

Acting  Reports  Qearance  Officer. 
IFR  Doc.  96-28139  Filed  11-1-96;  8:45  am) 

MLUNQ  OOOC  41S«-t1-4l 


Submission  for  0MB  Review; 
Commsnt  Request 

Title:  Federal  Parent  Locator  Service. 
0MB  No:  0970-0142. 


Description:  The  Office  of  Child 
support  Enforcement  (OCSE)  operates 
the  Federal  Parent  Locator  Services 
(FPLS).  a  computerized  national 
location  network  which  provides 
address  and  social  secutity  number 
information  to  State  and  local  child 
support  enforcement  agencies  upon 
request  to  locate  parents  in  order  to 
establish  or  enforce  a  child  support 
order  and  to  assist  authorized  persons  in 
resolving  parental  kidnapping  and  child 
custody  cases. 

Annual  Burden  Estimate 


State  and  local  agency  requests  to  the 
FPLS  can  be  made  by  tape,  cartridge, 
electronic  file  transfer  or  by  dialing-up 
using  a  personal  computer.  The  FPLS 
serves  as  a  conduit  between  child 
support  enforcement  offices  and  Federal 
and  State  agencies  by  conducting 
weekly,  biweekly,  or  monthly  matches 
of  the  collected  informati(m  with 
various  agencies  and  distributing  the 
information  back  to  the  requesting  State 
or  local  child  support  office. 

Respondents:  State,  Local,  Tribal  or 
Federal  Govt.  Governments. 


Instrument 


Standard  Fonm — . 

Estimated  Total  Annuai  Burden  Hours: 


NumtMTOf  re- 
spofxtents 


200 


NurTt>ef  of  re- 
sponses per 
respondent 


24 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


4.800 


4,800 


Explanation 

*The  specific  number  of  annual 
burden  hours  per  respondent  will  vary 
depending  on  individual  circumstance 
including  a  States'  frequency  in 
submitting  requests  and  their  mode  of 
submission. 

•Burden  hour  for  initial  collection  of 
information  included  in  the  submission 
are  not  considered  as  part  of  their  day- 
to-day  operation  of  the  child  support 
enforcement  program. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services.  370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Ckimment:  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Rogisler. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effiect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork. 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington.  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  October  28. 1996. 
Douglaa  J.  Godesky, 
Reports  Qeaiance  Officer. 
[FR  Doc.  96-28140  Filed  11-1-96;  8:45  am] 
MUMQ  OOOC  41«4-«1-M 


Food  and  Drug  Administration 
[Docket  No.  96N-02»q 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Extsnslon 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995. 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  voltmtary  collection  of  information 
for  the  Medical  Devices  Standards 
Activities  Report,  a  comprehensive 
listing  of  current  national  and 
international  standards  for  medical 
devices. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  3. 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Mana^ment  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  foimd  in  braclcets  in  the 
heading  of  this  document. 


FOR  FURTHER  INFORMATION  CONTACT: 
Charity  B.  Smith.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  165-19.  Rockville, 
MD  20857,  301-827-1686. 

SUPPI.EMENTARY  INFORMATION:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information. 
"Collection  of  information"  is  defined 
in  44  U.S.C  3502(3)  and  5  CFR 
1320.3(c).  To  comply  v»rith  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessarj' 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  coUection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
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Medical  Derices  Standards  Activities 
Report  (OMB  Control  Number  0910- 
0219 — Extension) 

FDA  is  collecting  information 
necessary  to  update  a  comprehensive 
listing  of  current  national  and 
international  standards  activities  in  the 
Field  of  medical  devices.  The  collection 
of  this  information  is  authorized  by 
section  514{a)(4KB)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360d(a)(4)(B)).  which  requires  FDA  to 
consult  with  other  nationally  or 


internationally  recognized  standard- 
setting  entities,  including  other  Federal 
agencies  concerned  with  standard- 
setting,  in  carrying  out  its  responsibility 
to  establish  special  controls  for  medical 
devices.  This  report  is  used  by 
approximately  39  standards-developing 
organizations  to  coordinate  their 
standards  activities.  This  coordination 
prevents  duplication  of  effort  and 
insures  efflcient  and  expeditious 
management  of  standards  development. 
Over  700  copies  of  this  report  are  used 
by  government,  hospitals,  libraries. 


industry,  private  citizens,  and  State  and 
local  government  agencies,  including 
FDA.  to  keep  abreast  of  standards 
development  activities  and  current 
technology  concerning  the  safety  of 
medical  devices.  Without  the  report, 
there  would  be  duphcation  of  standards 
efforts  by  voluntary  standards 
organizations  since  there  is  no  other 
publication  that  can  be  easily  referenced 
to  ascertain  if  a  certain  medical  device 
standard  is  being  or  has  been  developed. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  .bllows: 


Estimated  Annual  Reporting  Burden 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual  Responses 

Hours  per  Response 

Total  Hours 

39 

.5 

19.5 

3 

58.5 

There  are  no  caprtal  costs  or  operating  and  maintenance  costs  associated  with  this  cottection  of  information. 


This  collection  occurs  biennially  and 
is  voluntary.  There  are  39  national  and 
international  organizations  with  one 
report  each  reporting  period. 

Dated:  October  29,  1996. 
Williajn  K.  Hubbanl. 

Associate  Commisstoner  for  Policy 
Coordination. 

IFR  Dcx:.  96-28209  Filed  11-1-96;  8:45  am) 
aiLUNO  COOC  41«»41.^ 


[Docket  No.  93F-0273] 

Lonza,  Inc.;  Wtthdrawai  of  Food 
Additive  Petition;  Correction 

AOENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeart;d  in  the  Federal 
Register  of  August  12.  1996  (61  FR 
41793).  The  document  announced  the 
withdrawal  of  a  food  additive  petition 
(FAP  3B4392)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
didecyldimethylammonium  chloride  as 
a  slimicide  u.sed  in  the  manufacture  of 
paper  and  paperboard  intended  to 
contact  food.  The  document  was 
published  with  an  error.  This  document 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Zajac.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-418-3095. 

In  FR  Doc.  96-20437.  appearing  on 
page  41793  in  the  Federal  Register  of 
Monday,  August  12.  1996.  the  following 
correction  is  made:  On  page  41793.  in 


the  first  column,  in  the  first  line, 
"[Docket  No.  93F-02691"  is  corrected  to 
read  "[Docket  No.  93F-0273J". 

Dated:  October  16. 1996. 
AUn  M.  Ruljs, 

Dimctor,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  96-28210  Filed  11-1-96;  8:45  ami 
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Advisory  Committee;  Notice  of  IMeeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  pubhc  hearings  before  FDA"s 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 


is  preliminary  and  may  change  before  a 

meeting  is  actually  held.  The  hotline 

will  be  updated  when  such  changes  are 

made. 

MEET1NQ:  The  following  advisory 

committee  meeting  is  announceid: 

Orthopedic  and  Rehabilitation  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  November  20, 
1996.  10  a.m..  and  November  21,  1996, 
8  a.m..  Gaithersburg  Hilton.  Ballroom 
Salons  A.  B.  and  C.  620  Perry  Fkwy.. 
Gaithersburg,  MD.  A  limited  number  of 
overnight  accommodations  have  been 
reserved  at  the  Holiday  Inn — 
Gaithersburg,  Two  Montgomery  Village 
Ave.,  Gaithersburg.  MD.  Attendees 
requiring  overnight  accommodations 
mav  contact  the  hotel  at  301-948-8900 
and  reference  FDA's  Panel  meeting 
block.  Reservations  will  be  confirmed  at 
the  group  rate  based  on  availability. 
Attendees  with  a  disability  requiring 
special  accommodations  should  contact 
Sue  Bae.  KRA  Corp.,  301-495-1591,  ext. 
227.  The  availability  of  appropriate 
accommodations  cannot  be  assured 
unless  prior  notification  is  received. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations, 
November  20.  1996, 10  a.m.  to  11:30 
a.m.;  open  pubUc  hearing,  11:30  a.m.  to 
12:30  p.m..  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  12:30  p.m.  to  6  p.m.;  open 
committee  discussion,  November  21, 
1996,  8  a.m.  to  1:30  p.m.;  Jodi  H. 
Nashman,  Center  for  Devices  and 
Radiological  Health  (HF2:-410),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-594-2036.  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
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741-8138  (301-443-0572  in  the 
Washington,  DC  area),  Orthopedic  and 
Rehabilitation  Devices  Panel,  code 
12521.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  8, 
1996,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  the 
afternoon  of  November  20, 1996,  and  on 
the  morning  of  November  21, 1996,  the 
committee  will  discuss  two  separate 
premarket  approval  applications  for 
sodium  hyaluronates  (also  known  as 
soditmi  hyaluronans  and  hyaluronic 
acid  sodium  salts)  indicated  for  pain 
reduction  and/or  joint  dysfunction  in 
arthritic  knees. 

Closed  committee  deliberations.  On 
November  20, 1996,  FDA  staff  wrill 
present  to  the  committee  trade  secret 
and/or  confidential  commercial 
information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  f>ortions  of  each 
committee  meeting  are  listed  above. 

The  0{>en  public  hearing  portion  of 
the  meeting(8)  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 


chairperson  determines  will  faqilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  ^all 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  vniting,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Infonnation  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857,  approximately  15 
woiking  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  fitim  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 


Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistmt 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes: 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  jaatient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
pubUc  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 
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Dated:  October  29. 1996. 
MkhMl  A.  Frimlaaa. 

Deputy  Commissioner  for  Operations. 
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Advtoory  Commlttaaa;  Notic*  of 
MaatinQa 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETM08:  The  following  advisory 
committee  meetings  are  announced: 

General  and  Plaatic  Surgery  Oavtoaa 
Panel  of  the  Medical  Devlcea  Advlaory 
Commltlee 

Date,  time,  and  place.  November  19, 
1996,  8  a.m.,  Gaithersburg  Hilton, 
Balboom  Salons  A.  B,  and  C,  620  Perry 
Pkwy.,  Gaithersburg,  MD.  A  limited 
number  of  overnight  accommodations 
have  been  reserved  at  the  Gaithersburg 
Hilton.  Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-977-8900  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability.  Attendees  %vith  a  disability 
requiring  special  accommodations 
should  contact  Gloria  Williams,  KRA 
Corp.,  301-495-1591.  The  availability  of 
appropriate  accommodations  cannot  be 
assured  unless  prior  notification  is 
received. 


Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long:  open  committee  discussion,  9 
a.m.  to  12:30  p.m.;  closed  preaentation 
of  data,  12:30  p.m.  to  1:30  p.m.;  open 
committee  discussion.  1:30  p.m.  to  6 
p.m.;  Gail  G.  Gantt,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850. 
301-594-3090,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area),  General  and 
Plastic  Surgery  Devices  Panel,  code 
12519.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effiectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  8. 
1996.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  %vi  11  discuss  general  issues 
related  to  current  breast  biopsy  devices. 
The  committee  will  also  discuss  and 
vote  on  a  premarket  approval 
application  (PMA)  fot  a  wound  dresdng 
for  use  in  bums. 

Closed  presentation  of  data.  Jhe  PMA 
sponsor  may  present  to  the  committee 
trade  secret  and/or  confidential 
commercial  information  regarding  the 
wound  dressing  for  biuns.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Anaathaaidcgy  and  Raaplratory 
Therapy  Davloaa  Panel  of  the  Medk:al 
Devloea  Advlaory  Commlttae 

Date,  time,  and  place.  November  22, 
1996,  8  a.m..  Corporate  Bldg., 
conference  room  020B,  9200  Corporate' 
Blvd..  Rockville,  MD.  A  limited  number 
of  overnight  accommodations  have  been 
reserved  at  the  Gaitheraburg  Marriott 
Hotel — Waahingtonian  Center,  9751 
Washingtonian  Blvd.,  Gaithersburg,  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 


at  301-590-0044.  or  1-800-228-9290 
and  reference  the  FDA  Panel  meeting 
block.  Reservations  will  be  confirmed  at 
the  group  rate  based  on  availability. 
Attendees  with  a  disability  reouiring 
speda]  accommodations  ^ould  contact 
Alice  Hall  Hayes,  KRA  Corp.,  301-495- 
1591,  ext.  223.  The  availability  of 
appropriate  accommodations  cannot  be 
assured  unless  prior  notification  is 
received. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  8  a.m. 
to  9:30  a.m.;  open  public  hearing,  9:30 
a.m.  to  10:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10:30  a.m. 
to  4  p.m.;  Michael  G.  Bazaral,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450).  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville.  MD 
20850.  301-443-8609.  or  FDA  Advisory 
Committee  Information  Hotline.  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area).  Anesthesiology 
and  Respiratory  Therapy  Devices  Panel, 
code  12624.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  15, 
1996.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  A 
petition  has  been  received  for 
reclassification  of  a  nitric  oxide 
administration  system.  The  committee 
will  discuss  the  reclassification  from 
class  in  into  class  n  of  a  system  for 
nitric  oxide  administration.  As  part  of 
the  discussion,  the  committee  will 
discuss  three  new  devices:  (1)  A  nitric 
oxide  administration  device:  (2)  a 
device  to  monitor  nitric  oxide  gas 
concentration  in  the  administration 
system  during  the  administration  of 
nitric  oxide;  and  (3)  a  device  to  monitor 
nitrogen  dioxide  gas  concentration  in 
the  administration  system  during  the 
administration  of  nitric  oxide. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
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information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
522b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  unless  public  participation  does 
nol  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  fwnnitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  aimounced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  membere  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 


Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  C^oe 
(HFI-35).  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
begiiming  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  ujiwarrailted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementatioii  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
fiustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 


clearly  imwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  pubUc; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  October  29, 1996. 
Michael  A.  Friedman. 

Deputy  Commissioner  for  Operations. 

(PR  Doc.  96-28208  Filed  11-1-96:  8:45  am] 
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Health  Care  Financing  Adminlatration 
[HCFA-R-137] 

Agency  Information  Collection 
Acthfltiea:  Propoaed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Pafwrwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Ty7>e  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 


56600 


Federal  Regiater  /  Vol.  61.  No.  214  /  Monday.  November  4,  1996  /  NoUces 


Information  Collection:  Internal 
Revenue  Service/Social  Seciirity 
Administration/Health  Care  Financing 
Administration  Data  Match  42  CFR  411; 
Form  No.:  HCrA-R-137;  Use: 
Employers  who  are  identified  through  a 
match  of  IRS.  SSA.  and  Medicare 
records  will  be  contacted  concerning 
group  health  plan  coverage  of  identified 
individuals  to  ensure  compliance  with 
Medicare  Secondary  Payer  provisions 
found  at  42  U.S.C.  1395y(b).  Frequency: 
Semi-annually:  Affected  Public: 
Individuals  or  Households.  Business  or 
other  for  profit.  Not  for  profit 
institutions.  Farms.  Federal  Government 
and  State.  Local  or  Tribal  Government; 
Number  of  Respondents:  596,241,  Total 
Annual  Responses:  596,241;  Total 
Annual  Hours  Requested:  2,325,449. 
To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov.  or  to  obtain  the 
supporting  statement  and  any  related 
forms,  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperwork9hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  78&-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Louis  Blank. 
Room  C2-26-17,  7500  Security 
Boulevard.  Baltimore.  Maryland  21244- 
1850. 


Dated:  October  25. 1996. 
Edwin  J.  GUlzel. 

Director,  Management  Analysis  and  Planning 
Staff.  Office  of  Financial  and  Human 
Resources. 

IFR  Doc.  96-28147  Filed  11-01-96;  8:45  am) 
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(OACT-064-H] 
raN003»-AHO8 

Medicare  Program;  Inpatient  Hoapital 
Deductible  and  Hoapital  and  Extended 
Care  Servlcea  Coinaurance  Amounta 
for  1907 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
inpatient  hospital  deductible  and  the 
hospital  and  extended  care  services 
coinsurance  amounts  for  services 
furnished  in  calendar  year  1997  under 
Medicare's  hospital  insurance  program 


(Medicare  Part  A).  The  Medicare  statute 
specifies  the  formulae  to  be  used  to 
determine  these  amounts. 

The  inpatient  hospital  deductible  will 
be  $760.  The  daily  coinsurance  amounts 
will  be:  (a)  $190  for  the  6l8t  throu^ 
90th  days  of  hospitalization  in  a  benefit 
period:  (b)  $380  for  Ufatime  reserve 
days:  and  (c)  $95  for  the  21st  through 
lOOth  days  of  extended  care  services  in 
a  skilled  nursing  Cacility  in  a  benefit 
period. 

EFFECTTVE  DATE:  This  notice  is  eflective 
on  January  1. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Wandishin.  (410)  786-6389.  For 
case-mix  analysis  only:  Gregory  J. 
Savord.  (410)  786-6384. 

SUPPLEMENTARY  MFORMATION: 

I.  Baclcgroniid 

Section  1813  of  the  Social  Seciuity 
Act  (the  Act)  provides  for  an  inpatient 
hospital  deductible  to  be  subtracted 
from  the  amount  payable  by  Medicare 
for  inpatient  hospital  services  furnished 
to  a  beneficiary.  It  also  provides  for 
certain  coinsurance  amounts  to  be 
subtracted  from  the  amounts  payable  by 
Medicare  for  inpatient  hospital  and 
extended  care  services.  Section 
1813(b)(2)  of  the  Act  requires  us  to 
determine  and  publish  between 
September  1  and  September  15  of  each 
year  the  amount  of  the  inpatient 
hospital  deductible  and  the  hospital  and 
extended  care  services  coinsiu'ance 
amounts  applicable  for  services 
furnished  in  the  following  calendar 
year. 

II.  Computing  the  Inpatient  Hoapital 
Deductible  for  1997 

Section  1813(b)  of  the  Act  prescribes 
the  method  for  computing  the  amoimt  of 
the  inpatient  hospital  deductible.  The 
inpatient  hospital  deductible  is  an 
amount  equal  to  the  inpatient  hospital 
deductible  for  the  preceding  calendar 
year,  changed  by  our  best  estimate  of  the 
payment-weighted  average  of  the 
applicable  percentage  increases  (as 
defined  in  section  1886(b)(3)(B)  of  the 
Act).  This  estimate  is  used  for  updating 
the  payment  rates  to  hospitals  for 
discharges  in  the  fiscal  year  that  begins 
on  October  1  of  the  same  preceding 
calendar  year  and  adjusted  to  reflect  real 
case  mix.  The  adjustment  to  reflect  real 
case  mix  is  determined  on  the  basis  of 
the  most  recent  case  mix  data  available. 
The  amount  determined  under  this 
formula  is  roimded  to  the  nearest 
multiple  of  $4  (or.  if  midway  between 
two  multiples  of  $4.  to  the  next  higher 
multiple  of  $4). 

For  fiscal  year  1997,  section 
1886(b)(3)(B)(i)(XI)  of  the  Act  provides 


that  the  applicable  percentage  increase 
for  hospitals  in  all  areas  is  the  market 
basket  percentage  increase  minus  0.5 
percent.  Section  1886(b)(3)(B)(ii)(V)  of 
the  Act  provides  that,  for  fiscal  year 
1997,  the  otherwise  applicable  rate-of- 
increase  percentages  (the  market  basket 
percentage  increase)  for  hospitals  that 
are  excluded  from  the  prospective 
payment  system  are  reduced  by  the 
lesser  of  1  percentage  point  or  the 
percentage  point  difference  between  10 
percent  and  the  percentage  by  which  the 
hospital's  allowable  operating  costs  of 
inpatient  hospital  services  for  cost 
reporting  periods  beginning  in  fiscal 
year  1990  exceeds  the  hospital's  target 
amount.  Hospitals  or  distinct  part 
hospital  units  with  fiscal  year  1990 
operating  costs  exceeding  target 
amounts  by  10  percent  or  more  receive 
the  market  basket  index  percentage.  The 
market  basket  percentage  increases  for 
fiscal  year  1997  are  2.5  percent  for 
prospective  payment  systep  hospitals 
and  2.5  percent  for  hospitals  excluded 
from  the  prospective  payment  system, 
88  aimounced  in  the  Federal  Register  on 
August  30. 1996  (VOL  61.  No.  170  FR 
46166).  Therefore,  the  percentage 
increases  for  Medicare  prospective 
payment  rates  are  2.0  percent  for  all 
hospitals.  The  average  payment 
percentage  increase  for  hospitals 
excluded  from  the  prospective  payment 
system  is  1.96  percent.  Thus,  weighting 
these  percentages  in  accordance  with 
payment  volimie.  our  best  estimate  of 
the  payment-weighted  average  of  the 
increases  in  the  payment  rates  for  fiscal 
year  1997  is  2.0  percent. 

To  develop  the  adjustment  for  real 
case  mix.  an  average  case  mix  was  first 
calculated  for  each  hospital  that  reflects 
the  relative  costliness  of  that  hospital's 
mix  of  cases  compared  to  that  of  other 
hospitals.  We  then  computed  the 
increase  in  average  case  mix  for 
hospitals  paid  under  the  Medicare 
prospective  payment  system  in  fiscal 
year  1996  compared  to  fiscal  year  1995. 
(Hospitals  excluded  from  the 
prospective  payment  system  were 
excluded  from  this  calculation  since 
their  payments  are  based  on  reasonable 
costs  and  are  affected  only  by  real 
increases  in  case  mix.)  We  used  bills 
from  prospective  payment  hospitals 
received  in  HCFA  as  of  July  1996.  These 
bills  represent  a  total  of  about  8.2 
million  dischai^s  for  fiscal  year  1996 
and  provide  the  most  recent  case  mix 
data  available  at  this  time.  Based  on 
these  bills,  the  increase  in  average  case 
mix  in  fiscal  year  1996  is  1.1  percent. 
Based  on  past  experience,  we  expect 
overall  case  mix  to  increase  to  1.4 
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percent  as  the  year  progresses  and  more 
fiscal  year  1996  data  become  available. 

Section  1813  of  the  Act  requires  that 
the  inpatient  hospital  deductible  be 
increased  only  by  that  portion  of  the 
case  mix  increase  that  is  determined  to 
be  real.  We  estimate  that  the  increase  in 
real  case  mix  is  about  1  percent.  Since 
real  case  mix  had  been  assumed  to  be 
increasing  at  about  1  percent  per  year  in 
prior  years,  we  expect  this  pattern  to 
continue. 

Thus,  the  estimate  of  the  payment- 
weighted  average  of  the  applicable 
percentage  increases  used  for  updating 
the  payment  rates  is  2.0  percent,  and  tiie 
real  case  mix  adjustment  factor  for  the 
deductible  is  1  percent.  Therefore, 
under  the  statutory  formula,  the 
inpatient  hospital  deductible  for 
services  furnished  in  calendar  year  1997 
is  $760.  This  deductible  amount  is 
determined  by  multiplying  $736  (the 
inpatient  hospital  deductible  for  1996) 
by  the  payment  rate  increase  of  1.02 
multiplied  by  the  increase  in  real  case 
mix  of  1.01  which  equals  $758.23  and 
is  rounded  to  $760. 

m.  Ounputing  the  Inpatient  Hospital 
and  Extended  Care  Services 
Coinsurance  Amounts  for  1997 

The  coinsurance  amoimts  provided 
for  in  section  1813  of  the  Act  are 
defined  as  fixed  percentages  of  the 
inpatient  hospital  deductible  for 
services  furnished  in  the  same  calendar 
year.  Thus,  the  increase  in  the 
deductible  generates  increases  in  the 
coinsurance  amounts.  For  inpatient 
hospital  and  extended  care  services 
furnished  in  1997,  in  accordance  with 
the  fixed  percentages  defined  in  the  law. 
the  daily  coinsurance  for  the  61st 
through  90th  days  of  hospitalization  in 
a  benefit  period  will  be  $190  ( V4  of  the 
inpatient  hospital  deductible):  the  daily 
coinsurance  for  lifetime  reserve  days 
will  be  $380  (Vz  of  the  inpatient  hospital 
deductible):  and  the  daily  coinsurance 
for  the  21st  through  100th  days  of 
extended  care  services  in  a  skilled 
nursing  facilitv  in  a  benefit  period  will 
be  $95  (*^  of  the  inpatient  hospital 
deductible). 

IV.  Cost  to  Beneficiaries 

We  estimate  that  in  1997  there  will  be 
about  9.2  million  deductibles  paid  at 
$760  each,  about  3.1  million.days 
subject  to  coinsurance  at  $190  per  day 
(for  hospital  days  61  through  90),  about 
1.4  million  lifetime  reserve  days  subject 
to  coinsurance  at  $380  per  day.  and 
about  21.3  million  extended  care  days 
subject  to  coinstirance  at  $95  per  day. 
Similarly,  we  estimate  that  in  1996  there 
wrill  be  ^wut  8.9  million  deductibles 
paid  at  $736  eadi.  about  3.0  million 


days  subject  to  coinsurance  at  $184  per 
day  (for  hospital  days  61  through  90). 
about  1.4  million  lifiatime  reserve.days 
subject  to  coinsiuimce  at  $368  per  day. 
and  about  20.8  million  extended  care 
days  subject  to  coinsurance  at  $92  per 
day.  Therefore,  the  estimated  total 
increase  in  cost  to  beneficiaries  is  about 
$610  million  (roimded  to  the  nearest 
$10  million),  due  to  (1)  the  increase  in 
the  deductible  and  coinsurance  amoimts 
and  (2)  the  change  in  the  number  of 
deductibles  and  daily  coinsurance 
amounts  paid. 

V.  Waiver  of  Notice  of  Proposed 
Rulemaking 

The  Medicare  statute,  as  discussed 
previously,  requires  publication  of  the 
Medicare  Part  A  inpatient  hospital 
deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amouuts  for  services  for  each  calendar 
year.  The  amounts  are  determined 
according  to  the  statute.  As  has  been  our 
custom,  we  use  general  notices,  rather 
than  formal  notice  and  comment 
rulemaking  procedures,  to  make  such 
announcements.  In  doing  so,  we 
acknowledge  that,  under  the 
Administrative  Procedure  Act, 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  organization, 
procedure,  or  practice  are  excepted  from 
the  requirements  of  notice  and  comment 
rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  pubUc 
comment.  However,  we  may  waive  that 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
unnecessary  because  the  formula  used 
to  calculate  the  inpatient  hospital 
deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amounts  is  statutorily  directed,  and  we 
can  exercise  no  discretion  in  following 
that  fcMinula.  Moreover,  the  statute 
establishes  the  time  period  for  which 
the  deductible  and  coinsurance  amounts 
will  apply  and  delaying  publication  of 
these  amounts  would  be  contrary  to  the 
public  interest.  Therefore,  we  find  good 
cause  to  waive  publication  of  a 
proposed  notice  and  solicitation  of 
public  comments. 

VI.  Impact  Statement 

This  notice  merely  announces 
amounts  required  by  legislation.  This 
notice  is  not  a  proposed  rule  or  a  final 
rule  issued  after  a  proposal  and  does  not 
alter  any  regulation  or  policy.  Therefore, 
we  have  determined,  and  certify,  that  no 
analyses  are  required  under  Executive 
Order  12866,  the  Regulatory  Flexibility 


Act  (5  U.S.C  601  through  612),  or 
section  1102(b)  of  the  Act 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget 

AothoritT:  Section  1813(bK2)  of  the  Social 
Security  Act  (42  U.S.C  1395e(bX2)). 
(Catalog  of  Federal  Domestic  Anictanoe 
Program  No.  93.773.  Medicare — Hospital 
Insureooe) 

Dated:  September  10. 1996. 
Bruoa  C  VladKk. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  September  27, 1996. 
Donna  E.  Shakla, 
Secretary. 

[FR  Doc  96-28142  Filed  11-1-96;  8:45  am) 
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[OACT-OSS-N] 
RIN0038-AH45 

Medicare  Prograin;  Part  A  Praniiuin  foe 
1997  for  the  Uninaurad  Aged  and  for 
Certain  Diaabted  Indlviduala  Who  Have 
Exhausted  Other  Entitlement 

AQENCV:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
hospital  insurance  premium  for 
calendar  year  1997  under  Medicare's 
hospital  insurance  program  (Part  A)  for 
the  uninsured  aged  and  for  certain 
disabled  individuals  who  have 
exhausted  other  ^nUUement.  The 
monthly  Medicare  Pari  A  premium  for 
the  12  months  beginning  January  1, 
1997  for  these  individuals  is  $311.  The 
reduced  premium  for  certain  other 
individuals  as  described  in  this  notice  is 
$187.  Section  1818(d)  of  the  Social 
Security  Act  specifies  the  method  to  be 
used  to  determine  these  amounts. 
EFFECTIVE  DATE:  This  notice  is  effective 
on  January  1.  T997. 
FOR  FURTHER  MFORMATION  CONTACT: 
John  Wandishin.  (410)  786-6389. 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

Section  1818  of  the  Social  Security 
Act  (the  Act)  provides  for  voluntary 
enrollment  in  the  Medicare  hospital 
insurance  program  (Medicare  Pari  A), 
subject  to  payment  of  a  monthly 
premium,  of  certain  persons  who  are  age 
65  and  older,  uninsured  fen-  social 
security  or  railroad  retirement  benefits 
and  do  not  otherwise  meet  the 
requirements  for  entitlement  to 
Medicare  Part  A.  (Persons  insured  under 
the  Social  Security  or  Railroad 
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Retirement  Acts  need  not  pay  premiums 
for  hospital  insurance.) 

Section  1818(d)  of  the  Act  requires  us 
to  estimate,  on  an  average  per  capita 
basis,  the  amount  to  be  paid  from  the 
Federal  Hospital  Insurance  Trust  Fund 
for  services  performed  and  for  related 
administrative  costs  incurred  in  the 
following  year  with  respect  to 
individuals  age  65  and  over  who  will  be 
entitled  to  beneBts  under  Medicare  Part 
A.  We  must  then,  during  September  of 
each  year,  determine  the  monthly 
actuarial  rate  (the  per  capita  month 
estimated  above  divided  by  12)  and 
publish  the  dollar  amount  to  be 
applicable  for  the  monthly  premium  in 
the  succeeding  year.  If  the  premium  is 
not  a  multiple  of  $1.  the  premium  is 
rounded  to  the  nearest  multiple  of  $1 
(or.  if  it  is  a  multiple  of  50  cents  but  not 
of  $1.  it  is  rounded  to  the  next  highest 
$1).  The  1996  premium  under  this 
method  was  $289  and  was  effective 
January  1.  1996.  (See  60  FR  53631. 
October  16.  1995.) 

Section  1818(d)(2)  of  the  Act  requires 
us  to  determine  and  publish,  during 
September  of  each  calendar  year,  the 
amount  of  the  monthly  premium  for  the 
following  calendar  year  for  persons  who 
voluntarily  enroll  in  Medicare  Part  A. 

Section  1818A  of  the  Act  provides  for 
voluntary  enrollment  in  Medicare  Part 
A,  subject  to  payment  of  a  monthly 
premium,  of  certain  disabled 
individuals  who  have  exhausted  other 
entitlement.  These  individuals  are  those 
not  now  entitled  but  who  have  been 
entitled  under  section  226(b)  of  the  Act. 
continue  to  have  the  disabling 
impairment  upon  which  their 
entitlement  was  based,  and  whose 
entitlement  ended  solely  because  they 
had  earnings  that  exceeded  the 
substantial  gainful  activity  amount  (as 
defined  in  section  223(d)(4)  of  the  Act). 

Section  1818A(d)(2)  of  the  Act 
specifies  that  the  premium  determined 
under  section  1818(d)(2)  of  the  Act  for 
the  aged  will  also  apply  to  certain 
disabled  individuals  as  described  above. 
Section  13508  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Public  Law 
103-66.  enacted  on  August  10.  1993) 
amended  section  1818(d)  of  the  Act  to 
provide  for  a  reduction  in  the  monthly 
premium  amount  for  certain  voluntary 
enrollees.  The  reduction  applies  for 
individuals  who  are  not  eligible  for 
social  security  or  railroad  retirement 
benefits  but  who: 

•  Had  at  least  30  quarters  of  coverage 
under  title  II  of  the  Act: 

•  Were  married  and  had  been  married 
for  the  previous  1-year  period  to  an 
individual  who  had  at  least  30  quarters 
of  coverage; 


•  Had  been  married  to  an  individual 
for  at  least  1  year  at  the  time  of  the 
individual's  death  and  the  individual 
had  at  least  30  quarters  of  coverage;  or 

•  Are  divorced  from  an  individual 
who  at  the  time  of  divorce  had  at  least 
30  quarters  of  coverage  and  the  marriage 
lasted  at  least  10  years. 

For  calendar  year  1997,  section 
1818(d)(4)(A)  of  the  Act.  specifies  that 
the  monthly  premium  that  these 
individuals  will  pay  for  calendar  year 
1997  will  be  equal  to  the  monthly 
premium  for  aged  voluntary  enrollees 
reduced  by  40  percent. 

n.  Premiiun  Amount  for  1997 

Under  the  authority  of  sections 
1818(d)(2)  and  1818A(d)(2)  of  the  Act. 
the  Secretary  has  determined  that  the 
monthly  Medicare  Part  A  hospital 
insurance  premii^m  for  the  uninsured 
aged  and  for  certain  disabled 
individuals  who  have  exhausted  other 
entitlement  for  the  12  months  beginning 
January  1.  1997,  is  $311. 

The  monthly  premium  for  those 
individuals  entitled  to  a  40  percent 
reduction  in  the  monthly  premium  for 
the  12-month  period  beginning  January 
1,1997  is  $187. 

m.  Statement  of  actuarial  Assumptiona 
and  Bases  Employed  in  Determining  the 
Monthly  Premium  Rata 

As  discussed  in  section  I  of  this 
notice,  the  monthly  Medicare  Part  A 
premium  for  1997  is  equal  to  the 
estimated  monthly  actuarial  rate  for 
1997  rounded  to  the  nearest  multiple  of 
$1.  The  monthly  actuarial  rate  is 
defined  to  be  one-twelfth  of  the  average 
per  capita  amount  that  the  Secretary 
estimates  will  be  paid  from  the  Federal 
Hospital  Insurance  Trust  Fund  for 
services  performed  and  related 
admini.strative  costs  inciirred  in  1997 
for  individuals  age  65  and  over  who  will 
be  entitled  to  benefits  under  the  hospital 
insurance  program.  Thus,  the  number  of 
individuals  age  65  and  over  who  will  be 
entitled  to  hospital  insurance  benefits 
and  the  costs  incurred  on  behalf  of  these 
beneficiaries  must  be  projected  to 
determine  the  premium  rate. 

The  principal  steps  involved  in 
projecting  the  future  costs  of  the 
hospital  insurance  program  are  (a) 
establishing  the  present  cost  of  services 
furnished  to  beneficiaries,  by  type  of 
service,  to  serve  as  a  projection  base;  (b) 
projecting  increases  in  payment 
amounts  for  each  of  the  various  service 
types;  and  (c)  projecting  increases  in 
administrative  costs.  Establishing 
historical  Medicare  Part  A  enrolbnent 
and  projecting  future  enrollment,  by 
type  of  beneficiary,  is  part  of  this 
process. 


We  have  completed  all  of  the  above 
steps,  basing  our  projections  for  1997  on 
(a)  current  historical  data  and  (b) 

Erojection  assumptions  under  current 
iw  from  the  Midsession  Review  of  the 
President's  Fiscal  Year  1997  Budget.  It 
is  estimated  that  in  calendar  year  1997, 
32.809  million  people  age  65  and  over 
will  be  entitled  to  Medicare  Part  A 
benefits  (without  premium  payment), 
and  that  these  individuals  will,  in  1997. 
incur  $122,621  billion  of  benefits  for 
services  performed  and  related 
administrative  costs.  Thus,  the 
estimated  monthly  average  per  capita 
amount  is  $311.45  and  the  monthly 
premium  is  $311.  The  monthly 
premium  for  those  individuals  eligible 
to  pay  this  pnmium  reduced  by  40 
percent  is  $187. 

IV.  Costs  to  Beneficiaries 

The  1997  Medicare  Part  A  premium  is 
about  8  percent  higher  than  the  $289 
monthly  premium  amount  for  the  12- 
month  period  beginning  January  1. 
1996. 

We  estimate  that  there  will  be.  in 
calendar  year  1997,  approximately 
324.000  enrollees  who  will  voluntarily 
enroll  in  Medicare  Part  A  by  paying  the 
full  premium  and  who  do  not  otherwise 
meet  the  requirements  for  entitlement. 
An  additional  9,000  enrollees  will  be 
paying  the  reduced  premium.  The 
estimated  overall  effect  of  the  changes 
in  the  premium  will  be  a  cost  to  these 
voluntary  enrollees  of  about  $90 
million. 

V.  Waiver  of  Notice  of  Proposed 
Rulemaking 

The  Medicare  statute,  as  discussed 
previously,  requires  publication  of  the 
Medicare  Part  A  hospital  insurance 
premium  for  the  upcoming  calendar 
year  during  September  of  each  year.  The 
amounts  are  determined  according  to 
the  statute.  As  has  been  our  custom,  we 
use  general  notices,  rather  than  formal 
notice  and  comment  rulemaking 
procedures,  to  make  such 
announcements.  In  doing  so,  we 
acknowledge  that,  under  the 
Administrative  Procedure  Act, 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  organization, 
procedure,  or  practice  are  excepted  &t)m 
the  requirements  of  notice  and  comment 
rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
unnecessary  because  the  formula  used 
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to  calcidate  die  Part  A  hospital 
insurance  premium  is  statutorily 
directed,  and  we  can  exercise  no 
discretion  in  following  that  formtda. 
Moreover,  the  statute  established  the 
time  period  for  which  the  premium  vrill 
apply  and  delaying  publication  of  the 
pramiimi  amoujit  would  be  contrary  to 
the  public  interest  Therefore,  we  find 
good  cause  to  waive  publication  of  a 
proposed  notice  and  solicitation  of 
public  comments. 

VL  Inqiact  Statement 

This  notice  merely  announces 
amoimts  required  by  legislation.  This 
notice  is  not  a  proposed  rule  or  a  final 
rule  issued  after  a  proposal,  and  it  does 
not  alter  any  regulation  or  policy. 
Therafbre.  we  have  determined  and 
certify,  that  no  analyses  are  required 
imder  Executive  Order  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612),  or  section  1102(b)  of  the 
Act. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Anthorttjr:  Sections  1818(d)(2)  and 
1818A(d)(2)  of  the  Social  Security  Act  (42 
U.S.C  1395i-2(d)(2)  and  1395i-2a(d){2)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance) 

Dated  September  10, 1996. 
Brace  CVladeck, 

Administntor,  Health  Can  Financing 
A  dministration . 

Dated:  September  27, 1996. 
Dmuia  E.  Shalala, 
Secntaty. 
[PR  Doc.  96-28141  Filed  11-1-96:  8:45  am) 

aaUNQ  COOC  412»-01-M 


Health  Resources  and  Services 
Administration 

HIV  Emergency  Relief  Grant  Program 

AQENCY:  Health  Resources  and  Services 

Administration. 

ACTION:  Notice  of  grants  made  to  eligible 

metropolitan  areas. 

StHMARY:  (Note:  On  May  20, 1996,  PL 
104-146  reauthorized  the  Ryan  White 
CARE  Act  of  1990.  Because  most  of  the 
new  provisions  found  in  TiUe  XXVI  of 
the  Ihiblic  Health  Service  Act  did  not 
become  effective  until  October  1. 1996. 
most  of  the  information  in  this  notice 
will  reflect  the  language  of  the  original 
legislation.)  The  Health  Resources  and 
Sovices  Administration  (HRSA) 
announces  that  fiscal  year  1996  funds 
have  been  a%varded  to  the  49  eligible 
metropolitan  areas  (EMAs)  that  have 


been  the  most  severely  affected  by  the 
HIV  epidemic.  Althoiigh  these  funds 
have  already  been  awarded  to  the 
EMAs.  HRSA  is  publishing  this  notice 
to  inform  the  general  public  of  the 
existence  of  the  funds.  In  addition. 
HRSA  determined  that  it  would  be 
useful  for  the  general  public  to  be  aware 
of  the  stzuctiue  of  the  lilV  Emergency 
Relief  Grant  Program  and  the  statutory 
requirements  governing  the  use  of  the 
funds. 

The  purposes  of  these  fimds  are  to 
deliver  or  enhance  HIV-related  (1) 
outpatient  and  ambulatory  health  and 
support  services,  including  case 
management  and  comprehensive 
treatment  services,  for  individuals  and 
families  with  HIV  disease;  and  (2) 
inpatient  case  management  services  that 
prevent  unnecessary  hospitalization  or 
that  expedite  discharge,  as  medically 
appropriate,  from  inpatient  facilities. 
The  HIV  Emergency  Relief  Grant 
Program  is  authorized  by  Tide  I  of  the 
Ryan  White  Comprehensive  AIDS 
Resoiirces  Emergency  (CARE)  Act  of 
1990.  Public  Law  101-381.  as  amended 
by  the  Ryan  White  CARE  Act 
Amendments  of  1996,  Public  Law  104- 
146,  which  amended  Title  XXVI  of  the 
Public  Health  Service  Act.  Fimds  were 
appropriated  tmder  Public  Law  104- 
134. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Individuals  interested  in  the  Title  I HTV 
Emergency  Relief  Grant  Program  should 
contact  the  Office  of  the  Chief  Elected 
Official  (CEO)  in  their  locality,  and  may 
obtain  information  on  their  CEO  contact 
by  calling  Anita  Eichler,  M.P.H., 
Director.  Division  of  HIV  Services,  at 
(301) 443-6745. 

SUPPI.EMENTARY  INFORMATION: 

Availability  of  Funds 

A  total  of  $372,141,000  was  made 
available  for  the  Title  I  HIV  Emergency 
Relief  Grant  Program.  Because  of  the 
delay  in  the  passage  of  fiscal  year  1996 
appropriations  legislation  for  the  - 
Etepartment  of  Health  and  Hmnan 
Services  and  also  because  of  the  "hold- 
harmless"  provisions  of  the  the  Ryan 
White  CARE  Act  Amendments  of  1996. 
the  normal  50-50  split  between  formula 
and  supplemental  grants  was  affected. 
Below  is  a  table  showing  the  total  award 
of  grants  made  to  the  49  EMAs. 


Grantee 


Grantee 


Atlanta.  GA  

Austin,  TX  ...„ 

Baltimore.  MD 

Sergen-Passaic.  NJ 

Boston.  MA 

Caguas.  PR 

Chicaoo,  IL  ....>.....«.. 


Award 


$9,208,162 
2.398.671 
8.364.074 
3.369.095 
8.360.436 
1.064,^6 

13.164,830 


Clevrtond.  01 1  

Dalas,  TX 

Denver,  CO 

Detroit.  Ml  _ 

Dutchess  County.  NY  

FL  Lauderdale.  FL 

Ft  Worth.  TX  

Hartford,  CT 

Houatort,  TX  .„._.....„ 

Jacksonvle.  FL 

Jersey  City,  NJ 

Kansas  CKy.  MO  ._ 

Loe  Angeles,  CA „ 

Miani,  FL 

MkUesex-Somerset- 

Hunlerdon,  NJ 

Minnei^xjlis^  Paul.  MN  ... 

Nassau-Sufloac  NY  

New  Haven.  CT 

New  Orleans,  LA  

New  York.  NY 

NewarK  NJ 

Oakland.  CA 

Orange  County.  CA 

Orlando,  FL 

Philadelphia.  PA  ..., 

Phoer*(,  A2  - 

Ponoe.  PR  .„ „ 

Portland.  OR , 

Riverskje-San  Bemardkio. 

CA  

Sacramento.  CA  

SL  Louis,  MO 

San  Antonio,  TX  

San  Diego.  CA _. 

San  FrarKtsco,  CA  .„ „.... 

San  Jose.  CA  ..._ „.. 

San  Juan,  PR 

Santa  Rosa.  CA 

Seattle,  WA 

Tampa-St  Petersburg,  FL  .. 
Vtneland4«llv«le-Brklgeton. 

NJ 

Washington.  D.C 

West  Palm  Beach.  FL 


AlMVd 


7.820.663 

3.549.707 

4,406,380 

581.761 

6.584.204 

2.256,366 

3,048.467 

10.312.524 

2.725,251 

3.767,874 

2,514.291 

26,313.561 

15,156,078 

2,198383 
1.370,726 
3.683,886 
4.002.182 
2,087,198 

92,241,807 
9,725.848 
4.741,595 
3,492.983 
3.599.480 

10A45.478 
2.901.802 
1.686.036 
2,688,924 

4,667,432 
2.463314 
2.587364 
2,396,426 
6,592,104 
35  J  72,274 
2.275.044 
8.199306 
1.142,4^ 
4.289,545 
4310.201. 

454.338 

12.763,606 
3,390.914 


Eligible  Grantees 

Metropolitan  areas  which  were 
eligible  for  grant  awards  under  TiUe  I 
were  those  areas  for  which,  as  of  March 
31, 1995.  there  had  been  reported  to  and 
confirmed  by  the  CDC  a  cumulative 
total  of  more  than  2,000  cases  of  AIDS; 
or,  for  which  an  award  had  been  made 
prior  to  fiscal  year  1996. 

Grants  were  awarded  to  the  chief 
elected  official  (CEO)  of  the  city  or 
urban  county  in  each  EMA  that 
administers  the  public  health  agency 
providing  outpatient  and  ambulatory 
services  to  the  greatest  number  of 
individuals  with  AIDS. 

To  be  eligible  for  assistance  under 
Title  I.  the  CEO  was  required  to 
establish  or  designate  an  HIV  health 
services  planning  council  to:  (1) 
Establish  priorities  for  the  allocation  of 
funds  within  the  eligible  area;  (2) 
develop  a  comprehensive  plan  for  the 
organization  and  delivery  of  health 
services  described  in  the  statute  that  is 


56694 


Federal  Register  /  Vol.  61.  No.  214  /  Monday,  November  4.  1996  /  Notices 


compatible  with  any  State  or  local  plan 
regarding  the  provision  of  health 
services  to  inciividuals  with  HIV 
disease:  and  (3)  assess  the  efficiency  of 
the  administrative  mechanism  in 
rapidly  allocating  funds  to  the  areas  of 
greatest  need  within  the  eligible  area. 
The  planning  council  must  include 
representatives  of:  health  care  providers: 
community-(>ased  and  AIDS  service 
organizations:  social  services  providers; 
mental  health  services  providers;  local 
public  health  agencies:  hospital 
planning  agencies  or  health  care 
planning  agencies:  affected 
communities,  iprluding  individuals 
with  HIV  diseas<\  non-elected 
community  leaders;  State  government; 
and  grantees  receiving  categorical  grants 
for  early  intervention  services  under 
Title  in  of  the  CARE  Act.  The  allocation 
of  funds  and  services  within  the  EMA 
must  be  made  in  accordance  with  the 
priorities  established  by  the  planning 
council. 

To  be  eligible  to  receive  a  grant  under 
Title  I.  the  EMAs  were  required  to 
submit  an  application  containing  such 
information  as  the  Secretary  required, 
including  assurances  adequate  to 
ensure: 

•  That  funds  received  would  be 
utilized  to  supplement  not  supplant 
State  funds  provided  for  HIV-related 
services: 

•  That  the  political  subdivisions 
•'ithin  the  EMA  would  maintain  HIV- 
related  expenditures  at  a  level  equal  to 
that  expended  for  the  1-year  period 
preceding  the  first  fiscal  year  for  which 
the  grant  was  received.  Funds  received 
under  Title  1  may  not  be  used  in 
maintaining  the  required  level  of 
expenditures: 

•  That  the  EMA  has  an  HIV  health 
services  planning  council  and  has 
entered  into  intergovernmental 
agreements  with  any  required  political 
subdivisions  and  has  developed  or  will 
develop  a  comprehensive  plan  for  the 
organization  and  delivery  of  health 
services,  in  accordance  with  the 
legislation: 

•  That  entities  within  the  EMA  that 
receive  Title  I  funds  will  participate  in 
an  established  HIV  community-based 
continuum  of  care  if  such  continuum 
exists  within  the  EMA; 

•  That  Title  I  funds  will  not  be 
utilized  to  make  payments  for  any  item 
or  service  to  the  extent  that  payment  has 
been  made,  or  can  reasonably  be 
expected  to  be  made,  with  respect  to 
that  item  or  service  (1)  under  any  State 
compensation  program,  under  an 
insurance  policy,  or  under  any  Federal 
or  State  health  benefits  program,  or  (2) 
by  an  entity  that  provides  health 
services  on  a  prepaid  basis;  and 


•  To  the  maximum  extent  practicable, 
that  HIV  health  care  and  support 
services  provided  with  Title  I  assistance 
will  be  provided  without  regard  to  the 
current  or  past  health  condition  of  the 
individual.  Such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-income  individuals  with  HIV 
disease,  and  a  program  of  outreach  will 
be  provided  to  inform  such  individuals 
of  such  services. 

General  Use  of  Grant  Funds 

EMAs  must  use  the  Title  I  HIV 
Emergency  Relief  grants  to  provide 
financial  assistance  to  public  or 
nonprofit  entities,  for  the  purpose  of 
delivering  or  enhancing  o  HIV-related 
outpatient  and  ambulatory  health  and 
support  services,  including  case 
management  and  comprehensive 
treatment  services,  for  individuals  and 
families  with  HIV  disease;  and 

•  HIV-related  inpatient  case 
management  services  that  prevent 
unnecessary  hospitalization  or  that 
expedite  discharge,  as  medically 
appropriate,  from  inpatient  facilities. 

Services  supported  by  the  Title  I  grant 
funds  must  be  accessible  to  low-income 
individuals  and  families,  including 
women  and  children  with  HIV 
infection,  minorities,  the  homeless,  and 
persons  affected  by  chemical 
dependency. 

Federal  Smoke-Free  Compliance 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition,  Public  Law  103- 
277.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or.  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

Exflcutive  Order  12372 

Grants  awarded  for  the  Title  I  HIV 
Emergency  Relief  Grant  Program  are 
subject  to  the  provisions  of  Executive 
Order  12372.  as  implemented  under  45 
CFR  Part  100.  which  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  appHcations  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  made  available  by  HRSA  to  the 
EMAs  contained  a  listing  of  States 
which  have  chosen  to  set  up  such  a 
review  system  and  provided  a  point  of 
contact  in  the  States  for  the  review. 

The  catalog  of  Federal  Domestic 
Assistance  Numbers  are:  Formula 
Grants — 93.915;  Supplemental  Grants — 
93.914. 


Dated:  October  29, 1996. 
Giro  V.  Somaya, 
Administrator. 

|FR  Doc.  96-28216  Filed  11-1-96;  8:45  am) 
MUMQ  COM  41M-1S-P 

HIV  Care  Grant  Program 

AQENCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Notice  of  grants  made  to  States 
and  territories. 

SUMMARY:  (Note:  On  May  20,  1996,  PL 
104-146  reauthorized  the  Ryan  White 
CARE  Act  of  1990.  Because  most  of  the 
new  provisions  found  in  Title  XXVI  of 
the  Public  Health  Service  Act  did  not 
become  effective  until  October  1,  1996, 
most  of  the  information  in  this  notice 
will  reflect  the  language  of  the  original 
legislation.)  The  HealA  Resources  and 
Services  Administration  (HRSA) 
announces  that  fiscal  year  1996  funds 
have  been  awarded  to  States  and 
territories  (hereinafter  States)  for  the 
HTV  Care  Grant  Program.  Although  these 
funds  have  already  been  awarded  to  the 
States,  HRSA  is  publishing  this  notice  to 
inform  the  general  public  of  the 
existence  of  the  funds.  In  addition, 
HRSA  determined  that  it  would  be 
useful  for  the  general  public  to  be  aware 
of  the  structure  of  the  HIV  Care  Grant 
Program  and  the  statutory  reqMirements 
governing  the  use  of  the  funds. 

Funds  will  be  used  by  the  States  to 
improve  the  quality,  availability,  and 
organization  of  health  care  and  support 
services  for  individuals  and  families 
with  mv  infection.  The  HIV  Care  Grant 
Program  is  authorized  by  Title  II  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 
1990.  Public  Law  101-381,  as  amended 
by  the  Ryan  White  CARE  Act 
amendments  of  1996,  Public  Law  104- 
146,  which  amended  Title  XXVI  of  the 
Public  Health  Service  Act.  Funds  were 
appropriated  under  Public  Law  104- 
134. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Individuals  interested  in  the  HIV  Care 
Grant  Program  should  contact  the 
appropriate  office  in  their  State,  and 
may  obtain  information  on  their  State 
contact  by  calUng  Anita  Eichler,  M.P.H,. 
Director,  Division  of  HTV  Services,  at    " 
(301) 443-6745. 

SUPPlfMENTARY  INFORMATION: 

Availability  of  Funds 

A  total  of  $198,406,000  was  made 
available  for  the  Title  II  HIV  Care  Grant 
Program.  These  funds  have  been  allotted 
to  the  States  according  to  a  formula 
based  on  the  number  of  AIDS  cases 
reported  to  the  Centers  for  Disease 
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Control  and  Prevention  for  the  24 
months  ending  September  30, 1995,  and 
a  per  capita  income  Mctor.  In  addition 
to  the  Care  Grants,  $51,999,164  was  also 
awarded  for  the  AIDS  Drug  Assistance 
Program  (ADAP)  to  help  States  increase 
the  number  of  HIV  patients  receiving 
drugs,  including  combination  therapies 
and  new  drugs,  and  to  help  pay  for  their 
increasing  costs.  Below  are  two  tables. 
The  first  shows  the  distribution  of  funds 
for  the  Care  Grant  Program  by  State.  The 
second  shows  the  distribution  of  funds 
for  the  ADAP  by  State. 

Care  Grant  Awards 


AIDS  Drug  Assistance  Program 
Awards 


state 


Alabama 

Alaska 

Arizona 

Arkansas 

CaNfomia 

Colorado 

Connectwui 

Delaware 

District  of  CdumtJia 

FTorxto 

Georgia  

Hawaii  

klaho 

Ilinois 

Indiana 

Iowa  

Kansas 

Kentucky  

Lxxjisiana 

Maine  „ 

Maryland 

Massachusetts 

Mk^higan 

Minnesota  

Mississippi 

Missouri 

Montana 

Net)raska 

Nevada  

New  HampshJFe  

New  Jersey 

New  Mexco 

New  York  

North  Carolina 

North  Dakota 

Ohk)  

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas  

litah  

Vermont  

Virginia  

Washington  ...„ 

West  Virginia 

Wisconsin 

Wyoming 

G«jam 

Puerto  Rico 

Virgin  Islands 


Amount 


State/territory 


$2,354,841 

250,000 
1.789,468 
1.170,077 
27,867.193 
1.980,699 
2,790,149 
1.075,426 
2,532,524 
19,716.843 
5,878,430 
1,008,519 

250,000 
5,577,650 
2,359.737 

523,842 

867,817 
1,148,862 
3,306,569 

458,566 
4.973,650 
3,776,077 
3,10433 

973,550 
1,596,005 
2,504,335 

110,969 

432,455 
1,751,036 

265,234 
10,181.949 

753,940 

29,315.160 

4.109.140 

100,000 
3,885,870 
1,414,863 
1,330,006 
6.391,896 

925,291 
3,857,827 

100,000 

3.209,960 

12.636,414 

691,928 

250,000 
4,465,646 
2,486.787 

376,925 
1.571.609 

100.000 

4.970 

7,682.087 

168,945 


Alabama 

Alaska 

Arizona 

Arkansas , 

California 

Cokxado  , 

Connectkxjt 

Delaware < 

District  of  Cohjmbia 

Ftorida 

Georgia 

Hawaii , 

kJaho 

Ilinois , 

Indiana 

Iowa  „., 

Karsas 

Kentucky „ , 

Louisiana 

Maine  , 

Maryland 

Massachusetts 

Mchigan 

Minnesota  

Mississippi 

Missouri 

Montana 

Netxaska 

Nevada  

New  Hampshire 

New  Jersey 

New  MexKo 

,  New  York 

North  Carolina 

North  Dakota 

Ohk)  

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rk» 

Rhode  Island « 

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

Guam 

Virgin  Islands 

Total 


FY1996arant 
award 


$401,982 

38,443 

470,790 

199,737 

8.415.161 

528,455 

861,629 

183,580 

800,064 

5,503,506 

1.515,721 

172,159 

35.657 

1.682.586 

402,818 

89,422 

183,023 

196,116 

773,878 

78,279 

1,548.035 

1,059.974 

792.821 

276,067 

272,445 

626,791 

18,943 

73,822 

298,910 

66,858 

2,953,162 

128,701 

9,009.360 

701.449 

7.243 

782.236 

241,524 

354,625 

1.599.571 

1,685,094 

157,951 

658,549 

12,536 

547.955 

3,496,103 

118.115 

29,529 

900,072 

667,463 

69,365 

268,824 

13,650 

0 

28,415 


$51,999,164 


Eligibility  Criteria 

In  order  to  receive  funding  under 
Title  n  of  the  CARE  Act,  each  State  was 
required  to  develop: 

•   A  detailed  description  of  the  HIV- 
related  services  provided  in  the  State  to 
individuals  and  famiUes  with  HTV 
disease  during  the  yoar  preceding  the 
year  for  which  the  grant  was  requested, 
and  the  number  of  individuals  and 
fiamilies  receiving  such  services;  and 


•  A  comprehensive  plan  for  the 
organization  and  delivery  of  HTV  health 
care  and  support  services  to  be  funded 
with  the  Title  n  grant,  including  a 
description  of  the  purposes  for  which 
the  State  intends  to  use  such  assistance. 

Each  State  was  also  required  to 
submit  an  application  containing  such 
agreements,  assurances,  and  information 
as  the  Secretary  determined  to  be 
necessary  to  carry  out  this  program, 
including  an  assurance  that 

•  The  public  health  agency  that  is 
administering  the  grant  for  the  State  will 
conduct  public  hearings  concerning  the 
proposed  use  and  distribution  of  the 
Title  n  grant  assistance; 

•  The  State  will,  to  the  mcudmum 
extent  practicable,  ensure  that  HTV- 
related  health  care'and  support  services 
delivered  with  Title  D  assistance  will  be 
provided  without  regard  to  the  current 
or  past  health  condition  of  the 
individual;  ensure  that  such  services 
will  be  provided  in  a  setting  that  is 
accessible  to  low-income  individuals 
with  HTV  disease,  and  provide  outreach 
to  inform  such  individuals  of  the 
services  available;  and,  in  the  case  of  a 
State  that  intends  to  use  grant  funds  for 
the  continuation  of  health  insiuance 
coverage,  ensure  that  the  State  has 
estabUshed  a  program  that  assures  that 
such  amounts  will  be  targeted  to 
individuals  who  would  not  otherwise  be 
able  to  afford  health  insurance  coverage, 
that  income,  assets,  and  medical 
expense  criteria  will  be  established  and 
applied  by  the  State  to  identify  those 
individuals  who  qualify  for  assistance, 
and  that  information  concerning  such 
criteria  will  be  made  available  to  the 
public; 

•  The  State  will  provide  for  periodic 
independent  peer  review  to  assess  the 
quality  and  appropriateness  of  health 
and  support  services  provided  by 
entities  that  receive  Title  D  funds  from 
the  State; 

•  The  State  will  permit  and 
cooperate  with  any  Federal 
investigations  undertaken  regarding 
programs  conducted  under  Title  II; 

•  The  State  wdll  maintain  HIV- 
related  activities  at  a  level  that  is  equal 
to  not  less  than  the  level  of  such 
expenditures  by  the  State  for  the  1-year 
period  preceding  the  fiscal  year  for 
which  ihe  State  applied  to  receive  a 
grant  under  Title  II;  and 

•  The  State  will  ensiire  that  grant 
funds  are  not  utilized  to  make  payments 
for  any  item  or  service  to  the  extent  that 
payment  has  been  made,  or  can 
reasonably  be  expected  to  be  made,  with 
respect  to  tharltem  or  service  (1)  under 
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any  State  compensation  program,  under 
an  uisurance  policy,  or  under  any 
FederaJ  or  State  he>alth  benefits  program, 
or  (2)  by  an  entity  that  provided  health 
aarvices  or.  a  prepaid  basi.t. 

General  Use  of  Grant  Fund* 

States  may  use  the  inv  Care  Grant 
funds  to: 

•  Establish  and  operate  HTV  care 
consortia  within  aivas  most  affected  by 
HTV.  The  statute  defines  a  consortium  as 
an  association  of  one  or  more  public, 
and  one  or  more  nonprofit  private 
health  care  and  support  service 
providers  and  community-based 
organizations  operating  within  areas 
determined  by  the  State  to  be  most 
affected  by  HIV  disease. 

•  Provide  home-  and  conununity- 
baaed  care  services  for  individuals  with 
HIV  disease.  Funding  priorities  must  be 
given  to  entities  that  provide  assurances 
to  the  State  that  they  will  participate  in 
HTV  care  consortia  if  such  consortia 
exist  within  the  State,  and  will  utilize 
the  funds  for  the  provision  of  home-  and 
community-based  services  to  low- 
income  individuals  with  HTV  disease. 

•  Provide  assistance  to  assure  the 
continuity  of  health  insurance  coverage 
for  low -income  (as  defined  by  the  State) 
individuals  with  HIV  disease.  The  State 
must  establish  a  program  that  assures 
that  (1)  funds  will  be  targeted  to 
individuals  who  would  not  otherwise  be 
able  to  afford  health  insurance  coverage, 
and  (2)  income,  asset,  and  medical 
expense  criteria  will  be  established  and 
applied  by  the  State  to  identify  those 
individuals  who  qualify  for  assi.stance. 
and  information  concerning  such 
criteria  shall  be  made  available  tu  the 
public. 


•    Provide  treatments  that  have  been 
determined  to  prolong  life  or  prevent 
serious  deterioration  of  heehh  for  low- 
income  individuals  with  HTV  dia 


A  State  must  use  at  least  15  percent 
of  its  grant  funds  to  provide  health  and 
support  services  to  infants,  children, 
women  and  families  with  HTV  disease. 

At  least  75  percent  of  the  fiscal  year 
1996  Title  II  grant  awarded  to  a  State 
must  be  obligated  to  specific  programs 
and  projects  and  made  available  for 
expenditure  within  120  days  of  the 
receipt  of  the  grant  by  the  State. 

Federal  Smoke-Free  Compliance 

The  Public  Health  Service  strongly 
encourages  all  grant  and  contract 
recipients  to  provide  a  smoke-&ee 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition.  PubUc 
Law  103-227.  the  PrchChildren  Act  of 
1994.  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  [rartion 
of  a  facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

Executive  Order  12372 

It  has  beea  determined  that  the  Title 
n  HTV  Care  Grant  Program  is  not  subject 
to  the  provisions  of  Executive  Order 
12372  concerning  inter-governmental 
review  of  Federal  programs.  The  Catalog 
of  Federal  Domestic  Assistance  Number 
is  93.917. 

Dated:  October  29, 1M6.     ■ 
Cira  V.  Stiatajra. 
Administwtor. 

(PR  Doc.  96-28217  Filed  11-l-«6:  8:45  ami 
■NiJNo  oooa  41W-1S-r 


NattofMl  histitutM  of  HMith 

Propo«ed  CoHActlon;  Comment 
RwjuMt;  Womm's  Health  Inttiativ* 
01)— rvMonal  Study 

SUMMARY:  In  compUance  with  Section 
3506(c)(2)(A)  of  the  Paperwoii 
Reduction  Act  of  1995,  which  provides 
for  an  opportimity  for  public  comment 
on  proposed  data  collection  projects,  the 
Office  of  the  Director  (OD),  National 
Institutes  of  Health  (NIK),  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (C^ffi)  for 
review  and  approval. 

PfK)f>08ED  COLLECTION:  Title:  Women's 
Health  Initiative  (WHI)  Observational 
Study.  Type  of  Information  Collection 
Request:  Revision  ON4B  #0925-0414 
Exp:  6/97  Need  for  Use  of  Information 
Collection:  This  study  will  be  used  by 
NIH  to  evaluate  risk  factors  for  chronic 
disease  among  older  women  by 
developing  and  following  a  large  cohort 
of  postmenopausal  women  and  relating 
subsequent  oisease  development  to 
baseline  assessments  of  historical, 
physical,  psychosocial,  and  physiologic 
characteristics.  In  addition,  the 
observational  study  will  complement 
the  clinical  trial  (which  has  received 
clinical  exemption)  and  provide 
additional  information  on  the  common 
causes  of  frailty,  disability  and  death  for 
postmeno{>ausal  women,  namely, 
coronary  heart  disease,  breast  and 
colorectal  cancer,  and  osteoporotic 
fractures.  Frequency  of  Response:  On 
occasion.  Affected  Public:  Individuals 
and  physicians.  Type  of  Respondents: 
Women,  next  of  kin,  and  physicians 
office  staff.  The  annual  reporting  burden 
is  as  follows: 


Type  o(  respondents 


Esttmatod 
number  of 


Estimaled 
nunnber  of  re- 
sponses per 

respondent 


Avera0e 

burden 

ttoun  per 

reaponse 


Estimated 

total  annuM 

hours  re- 

(lueslad 


OS  Pvbapams     

Nex^oW<«i   

Ptiyaiaan's  Office  Staff 

Total 


100.000 

2.682 

166 


1.06 

1 

1 


.828 
.084 
.064 


88.348 
225 

14 


88,614 


The  aimualized  cost  burden  is: 
$882,505. 

The  estimated  annual  Capital  Costs, 
Operating  Costs  and/ or  Maintenance 
Costs  is:  $10,342,000 

HEQUtSr  KM  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Evaluate  whether  the 
proposed  collection  is  neeaeaary  for  the 


proper  performance  of  the  function  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Enhance  the 
quaUty.  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 


information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  MFORMATKM  CONTACT: 

To  request  more  information  on  the 
proposed  project  or  to  obtain  a  cc^y  of 
the  data  collection  plan  and 
instruments.  oonti|ct:  Dr.  Loretta 
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Finnegan,  Women's  Health  Initiative 
Program  Office,  7550  Rockville  Pike, 
Room  6A09,  Bethesda.  Maryland 
20892-9110  or  call  non-toll-free  number 
(301)  402-2900,  or  E-mail  your  request, 
including  your  address  to: 
<FinnegaL©od31eml  .od.nih.gov>. 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  January  3, 1997. 

Dated:  October  23. 1996. 
Stephen  Benomtz, 

Executive  Officer,  OD. 

[PR  Doc.  96-28273  Filed  11-1-96;  8:45  am) 

BajJNQ  C06f  4140-01-H 


National  Cancer  institute:  Opportunity 
(or  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
B-Cell  Lymphoma  Tumor  Specific 
Antigen  Studies 

AGENCY:  National  Institutes  of  Health, 
PHS,  DHHS. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Technology  Transfer  Act  of  1986  (FTTA. 
15  U.S.C.  3710;  Executive  Order  12591 
of  April  10, 1987  as  amended  by  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995),  the  National 
Cancer  Institute  (NQ)  of  the  National 
Institutes  of  Healtii  (NIH)  of  the  Public 
Health  Service  (PHS)  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
seeks  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
a  pharmaceutical  or  biotechnology 
company.  A  major  goal  of  the  CI^\DA 
is  to  develop  strategies  to  isolate  B-cell 
lymphoma  timior  specific  antigen.  The 
CRADA  would  have  an  expected 
duration  of  one  (1)  to  five  (5)  years.  The 
goals  of  the  CRADA  include  the  rapid 
publication  of  research  results  and  the 
timely  commercialization  of  any 
products,  diagnostics  and  treatments 
that  result  from  the  research. 
ADDRESSES:  Proposals  and  questions 
about  this  CRADA  opportunity  may  be 
addressed  to  Gary  Cuchural,  Office  of 
Technology  Development,  National 
Cancer  Institute-Frederick  Cancer 
Research  and  Development  Center,  P.O. 
Box  B,  Frederick,  MD  21702-1201, 
Telephone:  (301)  846-5465,  Facsimile: 
(301)  846-6820. 

EFFECTIVE  DATE:  In  view  of  the  high 
interest  in  developing  Anti-Cancer 
Vaccines  in  general,  interested  parties 
should  notify  the  NCI  Office  of 
Technology  Development  in  writing  no 
later  than  E)ecember  4, 1996. 
SUPPLEMENTARY  INFORMATION:  A  major 
research  goal  of  this  CRADA  is  the 


development  of  strategies  for  the 
isolation  of  lymphoma  derived  Ig 
protein,  including  for  example,  the 
molecular  cloning  of  Ig  variable  regions 
for  expression  in  eukaryotic  and 
prokaryotic  cells.  Another  major 
research  goal  of  this  CRADA  is  the 
development  and  implementation  of 
procedures  for  the  GMP  production  of  Ig 
protein.  GMP  Ig  protein  will  be 
produced  in  sufficient  quantities  to 
support  vaccine  formulation  studies. 
Vaccine  formulation  studies  with  one  of 
several  carriers,  final  vaccine 
production,  and/or  testing  may  also  be 
among  the  research  goals  of  this 
CRADA. 

The  role  of  the  National  Cancer 
Institute  in  this  CRADA  will  include, 
but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  clinical  expertise  and  experience  to 
the  research  project. 

2.  Planning  and  conducting  research 
studies  and  interpreting  research 
results. 

3.  Publishing  research  results. 

The  role  of  the  CRADA  Collaborator 
may  include,  but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  regulatory  expertise  and  experience 
to  the  research  project. 

2.  Planning  and  conducting  research 
studies  and  interpreting  research 
results. 

3.  Providing  support  for  CRADA- 
related  research.  Such  support  may 
include  personnel  and/ or  financial 
support  to  facilities  scientific  goals. 
Such  support  should  include  the 
availability  of  GMP  manufacturing 
facilities  for  this  effort,  such  support 
should  also  include  asstmiing  the  cost  of 
production  of  GMP  Ig  protein  in 
sufficient  quantities  to  support  vaccine 
formulation  studies.  If  vaccine 
formulation  studies  with  one  of  several 
carriers,  final  vaccine  production  and/or 
testing  are  among  the  research  goals  of 
this  CRADA,  sudi  support  should  also 
include  assuming  the  cost  of  production 
of  GMP  vaccines  in  sufficient  quantities 

"to  support  these  goals. 

4.  'The  experience  and  financial 
ability  to  support  an  IND. 

5.  Publishing  research  results. 
Selection  criteria  for  choosing  the 

CRADA  Collaborator  may  include,  but 
not  to  be  limited  to: 

1.  The  ability  to  collaborate  with  NQ 
on  research  and  development  of  this 
technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
research  and  development. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research. 


development  and  commercialization  of 
this  technology  (e.g.  facilities,  personnel 
and  expertise)  and  accomplish 
objectives  according  to  an  appropriate 
timetable  to  be  outlLied  in  the  CRADA 
Collaborator's  proposal. 

3.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research,  development  and 
commercialization  of  this  technology. 

4.  The  demonstration  of  exjjertise  in 
the  commercial  development.  GMP 
production,  marketing  and  sales  of 
patient-specific  products  related  to  this 
area  of  technolcwy. 

5.  The  level  oirinancial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

6.  The  willingness  to  cooperate  with 
the  National  Qmcer  Institute  in  the 
timely  publication  of  research  results. 

7.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

8.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  equitable 
distribution  of  patent  rights  to  CRADA 
inventions.  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  that  is  the  employer  of  the 
inventor,  with  (1)  the  grant  of  a  non- 
exclusive license  to  the  Government 
when  the  CRADA  Collaborator's 
employee  is  the  sole  inventor,  or  (2)  the 
grant  of  an  option  to  elect  and  exclusive 
or  nonexclusive  license  to  the  CRADA 
Collaborator  when  the  Government 
employee  is  the  sole  inventor. 

Dated:  October  24, 1996. 
Thomas  D.  Mays, 

Director,  Office  of  Technology  Development, 

National  Cancer  Institute,  National  Institutes 

ofHealth. 

[PR  Doc.  96-28275  Filed  11-1-96;  8:45  am] 

aaisra  cow  4i40-ei-H 


Qovemment'Owned  Inventions; 
Avaiiabiiity  for  Licensing      ^ 

AGENCY:  National  Institutes  ofHealth, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  an  agency  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development. 

ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  applications 
referenced  below  may  be  obtained  by 
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contacting  Steplien  Finley.  Ph.D.,  at  tiw 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325,  Rockville,  MD 
20852-3804  (telephone  301/496-7735, 
ext.  215:  fax  301/402-0220)  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  a  copy  of  the 
patent  applications. 

A  Method  for  Imaging  Nicotinic 
Acetylcholinergic  Receptors  in  the 
Brain  Using  Radiolabeled  Pyridyl  7- 
Azahicyclooeptanea 

ED  London.  AS  Kimes.  A  Horti.  RF 
Dennals,  M  Kassiou  (NIDA)  Serial  No. 
08/642,636  filed  06  May  96 

The  current  invention  embodies  the 
use  of  radiolabeled  analogs  of 
epibatidine  to  noninvasively  image  and 
quantiN  levels  of  nicotinic 
acetylcholine  receptors  in  a  living 
mammalian  brain,  using  Positron 
Emission  Tomography  or  other  nuclear 
medicine  methods.  As  nicotinic 
acetylcholine  receptors  have  been 
implicated  in  various  neuropathological 
and  physiological  disorders,  including 
Alzheimer's  disease,  the  invention  may 
represent  a  powerful  new  method  for 
the  noninvasive  diagnosis  of 
Alzheimer's  disease  and  other  disorders. 
In  addition,  the  method  embodied  in  the 
invention  may  prove  valuable  for  use  in 
monitoring  the  progression  of  various 
disorders  and  in  determining  the 
efficacy  of  drug  therapy  protocols  used 
in  the  treatment  of  these  disorders, 
(portfolio:  Central  Nervous  System — 
Diagnostics,  in  vivo) 

Identification  of  an  Allelic  SerR^T- 
Asii«s7  Variation  of  the  Human  Delayed 
Rectifier  Potaaaium  Channel  DRKl 
(KCNBl  locus) 

D  Goldman,  AW  Bergen,  CM  Mazzanti, 
S  Michelini  (NIAAA)  Serial  No.  60/ 
020,348  filed  24  )un  96 

The  DRKl  potassium  channel  is 
voltage  sensitive  such  tliat  as 
phosphorylation  of  the  protein  is 
incTMsed  the  current  is  reduced, 
thereby  increasing  the  cell's  excitability. 
The  amino-  and  carboxyl-terminal 
regions  of  DRKl  are  located  in  the 
cytoplasm.  A  new.  but  naturally 
occurring  substitution  of  the  human 
delayed  rectifier  potassium  channel 
DRKl  (KCNBl  locus)  was  mapped  to 
chromosome  20ql3.2.  The 
nonconservative  substitution  occurs  at 
position  857  in  the  carboxy  terminal 
region  of  the  protein.  Transmembrane 
sequences  of  the  rat  and  human  DRKl 
have  been  shown  eLsewhere  to  be 
identical,  but  have  different 
pharmacological  and  conductance 
differences.  The  substitution  of 


cytoplasmic  serine  to  asparagine  may 
effectively  remove  a  possible 
phosphorylation  site  which  could  result 
in  increased  excitability  of  the  cell  or 
effiact  the  function  of  the  protein  by 
altering  the  conformation,  thereby 
accounting  for  the  pharmacological  and 
conductance  changes.  The  DRKl  was 
mapped  to  the  same  locus  as  the 
dominantly  inherited  EEC  trait 
difference,  a  low  voltage  alpha  trait 
difference  (20ql3.3-13.3),  but  no 
correlation  could  be  found  between  the 
substitution  and  the  low  voltage  alpha 
trait,  (portfolios:  Central  Nervous 
System — Therapeutics, 
psychotherafwutics;  Central  Nervous 
System — Diagnostics:  Central  Nervous 
System — Research  Materials). 

Dated:  October  28. 1996. 

BaAara  M.  MoGarajr, 

Deputy  Director,  Office  of  Technology 
Transfer. 

(PR  Doc.  96-28274  Piled  11-1-96:  8:45  am) 


MMIonai  Cancer  Instttule;  NoHo*  Of 
Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cancer  Institute  Board  of 
Scientific  Advisors  Clinical  Trials 
Review  Working  Group,  November  25- 
26.  1996  at  the  Doubletree  Hotel, 
Rockville,  Maryland. 

The  meeting  will  be  open  to  the 
public  on  November  25,  1996  from  8  am 
to  2  pm  for  discussions  of  methods  to 
maximize  the  exchange  of  information 
and  collaboration  between  laboratory 
and  clinical  scientists  and  between  the 
pharmaceutical  industry  and  NCI 
funded  researchers,  and  on  November 
26  from  8  am  to  8:30  am  for 
introductory  remarks  and  welcome. 

The  meetmg  will  be  closed  to  the 
public  on  November  25, 1996  from  2  pm 
to  approximately  6  pm  and  on 
November  26  from  8:30  am  to 
approximately  6  pm  for  discussion  of 
confidential  issues  relating  to  the 
review,  discussion  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  Clinical  Trials 
Extramural  Program.  These  discussions 
will  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigatore 
and  similar  matters,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Information  pertaining  to  the  meeting 
may  be  obtained  from  Dr.  John  S.  Cole, 
m.  Executive  Secretary,  National  Cancer 


Institute  Clinical  Trials  Review  Working 
Group,  National  Cancer  Institute,  6130 
Executive  Blvd..  EPN,  Rm.  540, 
Bethesda,  MD  20892  (301-496-1718). 
Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Dr.  Cole  in  advance  of  the 
meeting. 

Dated:  October  28, 1996. 
Pania  N.  Hayes, 

Acting  Committee  Management  Officer,  MH. 
(PR  Doc  96-28266  Piled  11-1-96;  8:45  am) 


National  Cancar  Institute;  NoUca  of 
MaatInQ 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Canoer  Institute 
Frederick  Cancer  Research  and 
Development  Center  Advisory 
Committee. 

The  opwn  portion  of  the  meeting  will 
be  limited  to  SfMce  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  person  in  advance  of 
the  meeting. 

Committee  Name:  Frederick  Cancer 
Research  and  Development  Center  Advisory 
Committee. 

Date:  December  17-18,  1996. 

Pfoce;  Frederick  Cancer  Research  and 
Development  Center.  Building  549,  Executive 
Board  Room. 

Open.-  December  17 — 8:30  a.m.-11M)  a.m. 

Agenda:  Discusaion  of  administretive 
matters  such  as  futiire  meetings,  budget,  and 
information  items  related  to  the  operation  of 
the  NCI  Frederick  Cancer  Research  and 
Development  Center. 

dosed:  December  17 — 11  a.m.  to  SHO  p.m. 
December  18 — 8:30  a.m.  to  5KX)  p.m. 

Agenda/Purpose:  Discussion  of  previous 
.  site  visit  report  and  response  for  the  Core 
Support  Services  with  Science  Applications 
International  Corporation.  The  majority  of 
the  dosed  session  will  be  devoted  to  a  site 
review  of  the  Molecular  Virology  and 
Carcinogenesis  Laboratory  under  contract 
with  ABL-Basic  Research. 

Contact  Person:  Cedric  W.  Long.  Ph.D., 
Frederic  Cancer  Research  and  Development 
Center.  P.O.  Box  B.  Frederick,  MD  21702, 
Telephone:  301-846-1108. 

The  meeting  will  be  dosed  in  accordance 
with  the  provisions  set  fc»th  in  sees. 
552b(2M4)  and  S52b(c)(6),  TlUe  5  U.S.C  The 
report  and  the  discussions  could  reveal 
ccMifidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
pononal  information  conoeraing  individuals 
associated  with  the  programs,  disclosure  of 


Fedaral  Ragiater  /  Vol.-  61.  No.  214  /  Monday,  November  4,  1996  /  Notices 


56699 


which  would  constitute  a  clearly 
unMrairanted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Canoer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  October  28, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(PR  Doc.  96-28267  Filed  11-1-96;  8:45  am) 

BHJJNQ  CODE  4140-01-M 


National  Cancar  Inatttuta;  Notica  of 
MaaUng 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cancer  Institute  (NQ) 
Board  of  Scientific  Advisors  Prevention 
Program  Review  Working  Group, 
December  17, 1996  at  the  Crystal 
Gateway  Marriott,  Arlington.  VA. 

The  meeting  will  be  closed  to  the 
public  on  December  17, 1996  from  8:30 
AM  to  approximately  5:30  PM  for 
discussion  of  confidential  issues 
relating  to  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  NCI 
Prevention  Program.  These  discussions 
will  reveal  confidential  trade  secrets  or 
conunercial  property  such  as  patentable 
material,  and  personal  information 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigatore 
and  similar  mattere,  the  disclosure  of 
which  woidd  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Information  pertaining  to  the  meeting 
may  be  obtained  fit)m  Dr.  Jack  Gruber, 
Executive  Secretary,  National  Cancer 
Institute  Prevention  Program  Review 
Working  Group^  National  Cancer 
bistitute,  6130  Executive  Blvd.,  EPN, 
Rm.  540,  Bethesda,  MD  20892  (301- 
496-9740). 

Dated:  October  28, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NJH. 
(PR  Doc.  96-28268  Filed  11-1-96;  8:45  am] 
aajJNO  CODE  4i«i-oi-ai 


National  Cancar  Inatftutaa;  Notica  of 
Cloaad  Maatlnga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Cancer 
Institute  Special  Emphasis  Panel  (SEP): 


Noma  of  SEP:  Community  niniml 
Oncology  Program. 

Date:  December  16-18, 1996. 

Time:  December  16 — 7  pm;  December  17- 
18— 8  am. 

Mace:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person: Ray  Bramhall,  Ph.D., 
Sdentific  Review  Administrator,  National 
Cancer  Institute.  NIH,  Executive  Plaza  North, 
Room  643. 6130  Executive  Boulevard,  MSC 
7405.  Bethesda,  MD  20892-7405.  Telephone: 
301/496-3428. 

Purpose/Agfinda:  This  meeting  will  be 
devoted  to  the  review,  discussion,  and 
evaluation  of  individual  grant  applications. 

Name  of  SEP:  Minority-Based  Community 
Qinical  Ctaicology  Program. 

ZXite:  January  13-14, 1997. 

Time:  January  13 — 7  pm;  January  14 — 8 
am. 

I^ace:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Ray  Bramhall.  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute.  NIH.  Executive  Plaza  North, 
Room  643,  6130  Executive  Boulevard,  MSC 
7405.  Bethesda.  MD  20892-7405,  Telephone: 
301/496-3428. 

Purpose/ Agenda:  This  meeting  will  be 
devoted  to  the  review,  discussion,  and 
evaluation  of  individual  grant  applications. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  proi>erty  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numben:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower, 
93.39d.  Cancer  (Control) 

Dated:  October  28. 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-28269  Filed  11-1-96;  8:45  am) 
eajJNQ  CODE  4140-01-M 


National  Cantar  for  Human  Ganoma 
Raaaarcli;  Notica  of  Cloaad  Maadng 

Purauant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
teleconference: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications  and/or  contract  proposals. 

Name  of  Committee:  National  Center  for 
Human  Genome  Research  Spedal  Emphasis 
Panel  02. 

Date:  November  12. 1996. 

Time:  12.-00pm. 


nace:  NIH.  Building  38A,  Room  609. 9000 
Rockville  Pike.  Bethesda.  Maryland. 

Contact  Person:  Rudy  Pozzatti,  Ph.D.. 
OfBce  of  Scientific  Review,  National  Centar 
far  Human  Genome  Research,  National 
Institutes  of  Health,  Building  38A,  Roan  604, 
Bethesda,  Maryland  20892,  (301)  402-0S3S. 

The  meeting  will  be  dosed  in  accotdanoe 
with  the  provisions  set  forth  in  sees. 
552b(cM4)  and  552b(c)(6),  Title  5  U.S.C  The 
applications  and/or  contract  proposals,  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  profierty  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
assodated  with  applications,  the  disclosure 
^  of  which  would  constitute  a  dearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cyde. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research) 


Dated:  October  29, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-28263  Filed  11-1-96: 8:45  am] 

BHJJNa  CODE  414S-01-M 


National  Heart,  Lung,  and  Blood 
Inatttuta;  Notica  of  Maadng 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Heart  Attack  Alert 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart.  Lung, 
and  Blood  Institute  on  Tuesday, 
December  10, 1996,  from  8:30  a.m.  to 
1:00  p.m.  at  the  Bethesda  Marriott  Hotel, 
5151  Pooks  Hill  Road,  Bethesda. 
Maryland,  20814  (301)  897-9400. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  Heart  Attack 
Alert  Program.  Attendance  by  the  public 
will  be  limited  to  space  available. 

For  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
simimary,  contact:  Ms.  Mary  Hand, 
Coordinator,  National  Heart  Attack  Alert 
Program,  Office  of  Prevention, 
Education  and  Control;  National  heart, 
Lung,  and  Blood  Institute;  National 
Institutes  of  Health.  Building  31,  Room 
4A-18.  31  Center  Drive  MSC  2480. 
Bethesda.  Maryland  20892-2480  (301) 
496-1051. 

Dated:  October  25, 1996. 
Sheila  E.  Merritt, 
Executive  Officer.  NHLBI. 
[FR  Doc  96-28256  Filed  11-1-96;  8:45  am) 
■ajJNQ  COOE  4140-01-M 
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National  Heart  Lung,  and  Blood 
Inatttuta;  Notica  of  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee,  sponsored  by  the  National 
Heart.  Lung,  and  Blood  Institute  on 
Friday.  November  22.  1996,  from  8.30 
a.m.  to  1:00  p.m..  at  the  Bethesda 
Mariott  Hotel.  5151  Pooks  Hill. 
Bethesda.  Maryland  20814  (301)  987- 
9400 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  dePine  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  High  Blood 
Pressure  Education  FYogram. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  p>articipants.  and  meeting 
summary,  contact:  Dr.  Edward  ). 
Roccella.  Coordinator,  National  High 
Blood  Pressure  Education  Program, 
Office  of  Prevention.  Education  and 
Control.  National  Heart.  Lung,  and 
Blood  Institute.  National  Institute  of 
Health,  31  Center  Drive  MSC  2480. 
Bethesda.  Maryland  20892.  (301)  496- 
1051. 

Dated:  October  25.  1996. 
ShsUa  E.  MOTTilt. 
Executtvv  Officer.  NHLBI. 
IFRDoc.  96-28257  Filed  11-1-96:  8:45  ami 
MUMQ  OOOC  414S-«1-4M 


National  Heart  Lung,  and  Blood 
Inatitute;  Notice  of  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Asthma  Education  and 
Prevention  Program  Coordinating 
Committee,  sponsored  by  the  National 
Heart.  Lung,  and  Blood  Institute  on 
Monday.  November  18.  1996,  from  8:30 
a.m.  to  1:00  p.m.  at  the  Bethesda 
Marriott  Hotel,  5151  Pooks  Hill  Road, 
Bethesda.  Maryland.  20814  (301)  897- 
9400. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  deRne  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  Asthma 
Education  and  Prevention  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

For  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  conta(i:  Mr.  Robinson 
Fulwood,  Coordinator,  National  Asthma 
Education  and  Prevention  Program. 
Office  of  Prevention,  Education  and 
Control;  National  Heart,  Lung,  and 
Blood  Institute;  National  Institutes  of 
Health,  Building  31.  Room  4A-03.  31 


Center  Mve  MSC  2480.  Bethesda. 
Maryland  20892,  (301)  496-0554. 

Dated:  October  25. 1996. 
ShsUa  E.  Merrttt. 
Executive  Officer.  NHLBI. 
|FR  Doc.  96-28258  Filed  11-1-96:  8:45  am) 
HLUNQ  COM  4t«S  1  M 


National  Inatttuta  on  Drug  Atiuaa; 
Notica  of  Ctoaad  Meatinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
(NIDA)  Initial  Review  Group  meetings: 

Purpose/ Agenda:  To  evaluate  and  roview 
grant  applications. 

Name  of  Comminee:  Health  Services 
ReMarch  Subcommittee. 

Date:  November  13-14.  1996. 

T/me  8:30  a.m. 

Place  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Raquel  Crider,  Ph.D.. 
Scientific  Review  Administrator.  OfRce  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuoe.  5600  Fishara  Lane, 
Room  10-22,  Telephone  (301)  443-9042 

Name  of  Committee:  Treatment  Research 
Subcommittee. 

Date:  November  13-15,  1996. 

Time:  8:30  a.m. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Kesinee  Nimit,  M.D.. 
Scientific  Review  Administrator.  Office  of 
Extramural  Program  Review.  National 
Institute  on  Drua  Abuse.  5600  Fishers  Lane. 
Room  10-22.  Telephone  (301)  443-9042. 

Name  of  Committee:  AIDS  Biomedical  and 
Clinical  Research  Subcommittee. 

Date:  November  19-20. 1996. 

Time:  8:30  a.m. 

Pfcjce  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person  Comil  Debbas.  Ph.D., 
Scientific  Review  Administrator.  Office  of 
Extramural  Program  Review.  National 
Institute  on  Drug  Abuse.  5600  Fishen  Lone. 
Room  10-22.  Telephone  (301)  443-2620. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  impoeed  by 
the  review  and  funding  cycle 

Name  of  Committee:  AIDS  Behavioral 
Research  Subcommittee. 

Date  December  3-4.  1996. 

Time:  8:30  a.m. 

Ptace:  Sheraton  Washington  Hotel.  2660 
Woodley  Road  at  Connecticut.  N.W  . 
Washington.  DC  20000. 

Contact  Person:  William  C  Grace,  Ph.D.. 
Scientific  Review  Administrator.  Office  of 
Extramural  Program  Review.  National 
Institute  on  Drug  Abuse.  5600  Fishers  Lane. 
Room  10-22.  Telephone  (301)  443-9042. 

The  meetings  will  be  closed  in  accordance 
with  provisions  set  forth  in  sees.  552b(c)(4) 
and  552b(c)(6).  Title  5.  U.S.C  The 
applications  and  the  discussions  could  reveal 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
peraooal  information  concaming  Individuals 
associated  with  the  applications,  the 
disdosura  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Scientist  Development,  Research  Scientist 
Development,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training:  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health) 

Doted:  October  29. 1996. 
Paula  N.  Hayes, 

Acting  Committee  Manag/ement  Officer,  NIH. 
(PR  Doc.  96-28262  Filed  11-1-96;  8:45  ami 

■LUNO  COM  4MS-0VM 


Naticnallnstltiita  Of  ChHd  Haaltti  and 
Human  Davalopmant;  Notica  of  Ctoaad 
Meeting 

Purauant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpoee/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Mental  Retardation. 

Date:  November  25, 1996. 

Time:  8:30  a.m.-5:00  p.m. 

Place:  6100  Executive  Boulevard,  6100 
Building,  Room  5E01 ,  Rockville,  Maryland 
20852. 

Contact  Person:  Hameed  Kahn,  Ph.D.. 
Scientific  Review  Administrator.  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01,  Rockville.  Maryland  20852, 
Telephone:  301-496-1485. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  S52b(cK6).  title  5,  U.S.C.  The 
discussions  of  these  applicabons  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  un%varranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864.  Population  Research 
and  No.  93.865.  Research  for  Mothers  and 
Children,  National  Institutes  of  Health)) 

Dated:  October  29, 1996. 
PauU  N.  Hayss, 

Acting  Committee  Management  Officer,  NIH. 
|FR  Doc.  96-28264  Filed  11-1-96;  6:45  am) 

COM  414e-frMt 


National  Inatituta  of  Qanaral  Medical 
Sclencaa;  Notice  of  Ctoaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  General  Medical 
Sciences.  Special  Emphasis  Panel  (SEP) 
meeting: 

Committee  Name:  Special  Emphasis 
Panel — Anesthesiology. 

Date:  November  14, 1996. 

Time:  7.-00  a.ni. — adjournment. 

Place:  Penn  Tower  Hotel,  Civic  Center 
Blvd  at  34th  Street.  Philadelphia,  PA  19104. 

Contact  Person:  Irene  A.  Eckstrand,  Ph.D., 
45  Center  Drive,  Room  2AS-25P,  Bethesda, 
MD  20892-^200,  301-594-0943. 

PuqMse:  To  review  an  Anesthesiology 
application. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cX6).  Tide  5.  U.S.C  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and  , 

Physiological  Sciences:  93.859, 
Pharmacological  Sciences;  93.862.  Genetics 
Research:  93.863,  Cellular  and  Moleoilar 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARCI;  and 
93.375,  Minority  Biomedical  Reasarch 
Support  [MBRS]) 

Dated:  October  28, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NUi. 
[PR  Doa  96-28265  Filed  11-1-96;  8:45  am) 

■LUNO  OOOC  4140-01-11 


National  Instltuta  of  Qanaral  Medical 
Sdencaa;  Notica  of  Cloaad  Meeting 

Piusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences: 

Committee  Name:  MARC  (Minority  Access 
to  Research  Careen)  Special  Emphasis  Panel. 

Date:  December  3, 1996. 

Time:  9:30  a.m. — adjournment. 

Hace:  Telephone  Conference,  45  Center 
Drive,  Bethesda,  MD  208g2-«2(X). 

Contact  Person:  Richard  I.  Martinez,  Ph.D., 
Scientific  Review  Administrator,  NIGMS,  45 
Center  Drive,  Room  1AS-19G,  Bethesda,  MD 
20892-6200,  301-594-2849. 

Purpose:  To  review  cooperative  agreement 
(U13)  applications  submitted  in  response  to 
theRFA. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees.  552b(c) 
(4)  and  552b(c)(6),  Tide  5,  U.S.C  The 


discussims  of  these  applications  could 
reveal  confidential  trads  secrets  or 
commercial  property  such  as  patentable 
materia^  and  personal  infimnation 
ooncerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences:  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRSI) 

Dated:  October  28, 1996. 
Fanla  N.Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  96-28271  Filed  11-1-96;  8:45  am] 
BMJJNQ  COM  4140-01-H 


National  Institute  of  Allergy  and 
Infactioua  DIaaaaaa;  Notica  of  Cloaad 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Preclinical  Evaluation  of 
Therapies  fw  Cryptosporidium  Parviun 
Infections. 

Date:  December  9, 1996. 

Tune:  8:30  a.m. 

Mace:  Solar  Bldg. ,  Rm.  1  AOl ,  6003 
Executive  Boulevard,  Bethesda,  MD  20892- 
7610,  (301)  402-0747. 

Contact  Person:  Dr.  SayeedTQuraishi, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C22, 
Bethesda,  MD  20892-7610,  (301)  496-7465. 

Purpose/Agenda:  To  evaluate  contract 
proposals. 

liie  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  SS2b(c)(6).  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  {wrsonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infioctious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  October  28, 1996. 
Paula  N.  Hayes, 

Acting  Caanmittee  Management  Officer,  NIH. 
[FR  Doc  96-28272  FUed  11-1-96;  8:45  am] 

HUMS  OOOC  4140-01-M 


Reoombinant  DNA  Advisory 
Commltlaa;  Notica  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  December  9, 1996.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  Building  3lC,  6th 
Floor,  Conference  Room  10,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  starting  on  December  9, 1996,  at 
approximately  9  a.m.,  and  will  adjourn 
at  approximately  5  p.m.  The  meeting 
will  be  open  to  Uie  public  to  discuss 
Proposed  Actions  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496)  and  other  matters  to  be 
considered  by  the  Conunittee.  The 
Proposed  Actions  to  be  discussed  will 
follow  this  notice  of  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Members  of  the 
public  wishing  to  speak  at  this  meeting 
may  be  given  such  opportvmity  at  the 
discretion  of  the  Qudr. 

Ms.  Debra  W.  Knorr,  Biotechnology 
Program  Advisor,  OfBce  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health,  MSC  7010,  6000  Executive 
Boulevard,  Suite  302,  Bethesda, 
Maryland  20892-7010,  Phone  (301) 
496-9838,  FAX  (301)  496-9839,  will 
provide  materials  to  be  discussed  at  this 
meeting,  roster  of  committee  members, 
and  substantive  program  information. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Knorr  in  advance  of  the 
meeting.  A  summary  of  the  meeting  will  ^ 
be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
annoimcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
.  effective  or  in  the  public  interest  to 
attempt  to  list  these  programs. 

Sucn  a  list  would  likely  require 
several  additional  pages.  In  addition, 
NIH  could  not  be  certain  that  every 
Federal  program  would  be  included  as 
many  Federal  agencies,  as  well  as 
private  oi]ganizations,  both  national  and 
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international,  have  elected  to  follow  the 
NIH  Guidelines  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  October  i».  1996 
Paula  N.  Hayw, 

Actinn  Committefe  Management  Officer.  NIH. 
IFRDoc.  96-28270  Filed  U-1-96;  8  45  ami 

■tUJMQ  COM  4140-01-M 


Substance  AtMiM  and  Mental  Health 
Services  Administration 

Current  Ust  of  L.alx>ratortes  Which 
Msst  Mnlmum  Standards  To  Engage  In 
Urine  Drug  Testir>g  for  Federal 
Agenciee.  and  I.aborator1ee  That  Have 
WHtKlrawm  From  the  Program 

AOENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse.  ADAMHA.  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter 

FOA  FURTHER  INFORMATKM  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs.  Room  13A-54.  5600  Fishers 
Lane.  Rockville.  Maryland  20857;  Tel.: 
(.101)4-43-6014. 
SUPCtEMCNTARY  INFORMATUN: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  se«:tion  503  of  Pub  L.  100- 
71.  Subpart  C  of  the  Guidelines. 
"Certification  of  I.aboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 


Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certiGcation  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratorie*.  Inc..  624 

Grassmere  Park  Rd..  Suite  21.  Nashville. 

TN  37211. 615-331-5300 
Alabama  Reference  Laboratories,  Inc.  543 

South  Hull  St..  Montgomery.  AL  36103. 

800-541-4931  /  334-263-5745 
American  Medical  Laboratorie*.  Inc..  1422S 

Newbrook  Dr.,  Chantilly.  VA  22021.  703- 

802-6900 
AMociated  PalholoEists  Laboratories.  Inc. 

4230  South  Bumham  Ave..  Suite  250.  Laa 

Vegaa.  NV  89119-5412.  702-733-7866/ 

800-433-2750 
Associated  Regional  and  University 

Patholoeists,  Inc.  (ARUP),  500  Chipeta 

Way.  Salt  Lake  Qty.  UT  84108.  801-583- 

2787  /  800-242-2787 
Baptist  Medical  Center — Toxicology 

Laboratory,  9601  1-630.  Exit  7.  Little  Rock. 

AR  72205-7299,  501-227-2783  (formerly; 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Bayshore  Qinical  Laboratory,  4555  W. 

Schroeder  Dr..  Brown  Deer,  WI  53223. 

414-355-4444  /  800-877-7016 
Cedars  Medical  Center.  Depiartment  of 

Pathology.  1400  Northwest  12th  Ave.. 

Miami.  FL  33136.  305-325-57M 
Centinela  Hospital  Airport  Toxicology 

Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 

Angeles,  CA  90045,  310-215-6020 
Clinical  Reference  Lab.  8433  Quivira  Rd.. 

Lenexa,  KS  66215-2802,  800-445-6917 
CompuChem  Laboratories,  Inc..  1904 

Alexander  Drive.  Research  Triangle  Park. 

NC  27709.  919-549-8263  /  800-B33-39S4 

(formerly:  CompuChem  Laboratories.  Inc.. 

A  Subsidiary  of  Roche  Biomedical 

Laboratory,  Roche  CompuChem 

Laboratories,  Inc  .  A  Member  of  the  Roche 

Group) 
a)RNING  Clinical  Laboratories.  4771  Regent 

Blvd..  Irving.  TX  75063,  800-526-0947 

(formerly:  Damon  Clinical  Laboratories. 

Damon/Met  Path) 
CORNING  Clinical  Uboratories.  875 

Greentree  Rd  ,  4  Parkway  Ctr..  Pituburgh. 

PA  15220-3610.  800-284-7515  (formerly: 

Med-Chek  Laboratories.  Inc.,  Med-Chek/ 

Damon,  MetPath  Laboratories) 


CORNING  ainical  Laboratories.  4444 
Giddings  Road.  Auburn  Hills.  MI  48326. 
800-444-0106  /  810-373-9120  (formerly: 
HealthCare/Preferred  Laboratories. 
HealtfaCare/MetPath) 
CORNING  Clinical  Laboratories  Inc..  1355 
Mittel  Blvd..  Wood  Dale.  IL  60191. 630- 
595-3888  (formeriy:  MetPath.  Inc. 
CORNING  MetPath  Qinical  Laboratories) 
CORNING  Ginical  Laboratories.  South 
Central  Diviaon.  2320  Schuetz  Rd..  SL 
Louis.  MO  63146.  800-286-7293  (formerly: 
Metropolitan  Reference  Laboratories.  Inc.) 

CORNING  Ginical  Laboratory.  One  Malcolm 
Ave..  Teterboro.  N|  07608.  201-393-5000 
(formerly:  MetPath.  Inc.  CORNING 
MetPath  Qinical  Laboratories) 

CX)RN1NG  National  Center  for  Forensic 
Science.  1901  Sulphur  Spring  Rd.. 
BaJtimore.  MD  21227.  410-53&-1485  / 
800-522-9235.  (formeriy:  Maryland 
Medical  Laboratory.  Inc.,  National  Center 
for  Forensic  Science) 

CORNING  Qinical  Uboratories.  7470-A 
Mission  Valley  Rd..  San  Diego.  CA  92108- 
4406.  800-446-4728  /  619-«a&-3200 
(formerly:  Nichols  Institute.  Nichols 
Institute  Subatanoe  Abuse  Testing  (NISAT), 
CORNING  Nichols  Institute) 

Cox  Health  Systems,  Department  of 
Toxicology.  1423  North  lefferson  Ave.. 
Springfield.  MO  65802.  800-876-3652  / 
417-269-3093  (formerly:  Cox  Medical 
Centers) 

Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory.  Great  Lakes.  IL.  P.O.  Box  88- 
6819.  Great  Lakes.  IL  60088-6819.  847- 
688-2045  /  847-688-4171 

Diagnostic  Services  Inc..  dba  DSL  4048  Evans 
Ave..  Suite  301,  Fort  Myers,  FL  33901. 
941-418-4700  /  800-735-5416 

Doctors  Laboratory.  Inc..  P.O.  Box  2658.  2906 
)ulia  Dr..  Valdoata.  CA  31604.  912-244- 
4468 

DrugProof.  Division  of  Dynacare/Labonrtory 
of  Pathology.  LLC,  1229  Madison  St..  Suite 
500.  Nordstrom  Medical  Tower.  Seattle. 
WA  98104.  800-898-0180  /  206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle.  Inc. .  DrugProof.  Division  of 
Laboratory  of  Pathology  of  Seattle.  Inc.) 

DrugScan.  Inc.  P.O.  Box  2969, 1119  Meams 
Rd..  Warminster,  PA  18974.  215-674-9310 

ElSohly  Laboratories.  Inc.  5  Industrial  Park 
Dr..  Oxford.  MS  38655.  601-236-2609 

General  Medical  Laboratories.  36  South 
Brooks  St.  MadiaoD,  Wl  53715.  608-267- 
6267 

Harrison  Laboratories.  Inc.  9930  W.  Highway 
80.  Midland.  TX  79706.  800-725-3784  / 
915-563-3300  (formerly:  Harrison  & 
Associates  Forensic  Laboratories) 

)ewish  Hospital  of  Cincinnati.  Inc.  3200 
Burnet  Ave..  Cincinnati.  OH  45229.  513- 
569-2051 

LabOne.  Inc.  8915  Lenexa  Dr..  Overland 
Park.  Kansas  66214.  913-888-3927  /  800- 
728-4064  (formeriy:  Center  for  Laboratory 
Services,  a  Division  of  LabOne.  Inc) 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave..  Raritan.  N)  08869.  800-437- 
4986.  (Formerly:  Roche  Biomedical 
Laboratories.  Inc.) 

Laboratory  Specialists.  Inc..  113  )arrell  Dr.. 
Belle  Chasse.  LA  70037,  504-392-7961 

Marshfield  Laboratories.  Forensic  Toxicology 
Laboratory.  1000  North  Oak  Ave.. 
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Marshfield.  WI  54449,  715-389-3734  / 

800-331-3734 
MedExpress/National  Laboratory  Center. 

4022  Willow  Lake  Blvd.,  Memphis,  TN 

38118.  901-795-1515/800-526-6339 
Medical  College  Hospitals  Toxicology 

Laboratory,  Department  of  Pathology,  3000 

Arlington  Ave.,  Toledo,  OH  43614,  419- 

381-5213 
Medlab  Qinical  Testing,  Inc.,  212  Cherry 

Lane,  New  Castle.  DE  19720.  302-655- 

5227 
MedTox  Laboratories,  Inc.,  402  W.  County 

Rd.  D,  St.  Paul,  MN  55112,  800-832-3244 

/ 612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 

Department  of  Pathology  and  Laboratory 

Medicine.  1701  N.  Senate  Blvd.. 

Indianapolis.  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory,  221  N.E.  Glen  Oak  Ave., 

Peoria.  IL  61636,  800-752-1835  /  309- 

671-5199 
MetroLab-Legacy  Laboratory  Services.  235  N. 

Graham  St..  Portland.  OR  97227,  503-413- 

4512,  800-237-7808(x4512) 
Minneapolis  Veterans  Affairs  Medical  Center, 

Forensic  Toxicology  Laboratory,  1  Veterans 

Drive.  Minneapolis,  Minnesota  55417. 

612-725-2088 
National  Toxicology  Laboratories.  Inc.,  1100 

California  Ave.,  Bakersfield,  CA  93304, 

805-322-4250 
Northwest  Toxicology.  Inc..  1141  E.  3900 

South,  Salt  Lake  Qty,  UT  84124. 800-322- 

3361 
Oregon  Medical  Laboratories,  P.O.  Box  972, 

722  East  11th  Ave.,  Eugene,  OR  97440- 

0972, 541-687-2134 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane.  WA  99206. 

509-926-2400  /  800-541-7891 
PharmChem  Laboratories,  Inc.  1505-A 

O'Brien  Dr..  Menlo  Park,  CA  94025,  415- 

328-6200  /  800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 

Division.  7606  Pebble  Dr..  Fort  Worth,  TX 

76118,  817-595-0294  (formerly:  Harris 

Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 

110th  St..  Overland  Park.  KS  66210.  913- 

338-4070  /  800-821-3627 
Poisonlab.  Inc..  7272  Clairemont  Mesa  Blvd.. 

San  Diego,  CA  92111,  619-279-2600  / 

800-882-7272 
Premier  Analytical  Laboratories,  15201 1-IO 

East.  Suite  125.  Channelview,  TX  77530, 

713-457-3784  /  800-888-4063  (formeriy: 

Drug  Labs  of  Texas) 
Presbyterian  Laboratory  Services,  1851  East 

Third  Street,  Charlotte,  NC  28204.  80O- 

473-6640 
Puckett  Laboratory,  4200  Mamie  St., 

Hattiesburgh,  MS  39402,  601-264-3856  / 

800-644-8378 
Scientific  Testing  Laboratories,  Inc.,  463 

Southlake  Blvd.,  Richmond.  VA  23236, 

804-378-9130 
Scott  ft  White  Drug  Testing  Laboratory,  600 
S.  25th  St.,  Temple,  TX  76504.  800-749- 

3788 
S.E.O.  Medical  Laboratories,  500  Walter  NE, 
Suite  500,  Albuquerque,  NM  87102,  505- 
244-8800  /  800-999-LABS 
Sierra  Nevada  Laboratories,  Inc.,  888  Willow 
St.,  Reno,  NV  89502,  702-334-3400 


SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Ave.,  Van  Nuys,  CA  91045. 
818-877-2520  /  800-877-2520 

SmithKline  Beecham  Clinical  Laboratories, 
801  East  Dbcie  Ave.,  Leesburg,  PL  34748, 
352-787-9006  (formeriy:  Doctors  ft 
Physicians  Laboratory) 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr.,  Atlanta,  GA  30340, 
770-452-1590  (formeriy:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwry.,  Schaumbuig,  IL  60173, 
847-447-4379  /  800-447-4379  (formerly: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Rd.,  Norristown.  PA  19403,  800- 
523-0289  /  610-631-4600  (formeriy: 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301  (formeriy:  SmithKline  Bio- 
Science  Laboratories) 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176 

Southwest  Laboratories,  2727  W.  Baseline 
Rd.,  Suite  6.  Tempe.  AZ  85283,  602-436- 
8507 

SL  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  N.  Lee  St.. 
Oklahoma  City,  OK  73102,  405-272-7052 

Toxicology  ft  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics. 
2703  Clark  Lane,  Suite  B,  Lower  Level, 
Columbia,  MO  65202,  573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave.,  Miami,  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories,  Inc.,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367.  818-226- 
4373  /  800-966-2211  (formerly:  Laboratory 
Specialists.  Inc.:  Abused  Drug  Laboratories; 
MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.) 

UNILAB,  18408  Oxnard  St..  Tarzana.  CA 
91356.  800-492-0800  /  818-996-7300 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

UTMB  Pathology-Toxicology  Laboratory, 
University  of  Texas  Medical  Branch, 
Qinical  Chemistry  Division.  301 
University  Boulevard.  Room  5.158,  Old 
John  Sealy,  Galveston,  Texas  77555-0551, 
409-772-3197 

The  following  laboratory  withdrew  from 
the  National  Laboratory  Certification  Program 
on  October  24, 1996: 

Laboratory  Corporation  of  America,  21903 

68th  Ave.  South,  Kent.  WA  98032,  206- 

395-4000  (Formerly:  Regional  Toxicology 

Services)    • 

The  following  laboratory  withdrew  from 
the  National  Laboratory  Certification  Program 
on  June  30, 1996: 
Laboratory  Corporation  of  America  Holdings, 

1120  Stateline  Rd.,  Southaven,  MS  38671, 

601-342-1286  (Formeriy:  Roche 

Biomedical  Laboratories,  Inc.) 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  96-28276  Filed  11-1-96;  8:45  am] 
MLUNO  CODE  41W-aO-U 


DEPARTMENT  OF  THE  INTERIOR 

BurMu  of  Land  Management 

[AZ-02(M)6-6440-A137:  AZA-2M95] 

Notice  of  Realty  Action,  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification  an6  Conveyance; 
Arizona 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amendment  to  Sale  of  Public 
Land  in  Pima  County. 

SUMMARY:  This  document  contains  a 
modification  to  the  notice  published 
Tuesday,  June  18,  1996  (FR  E)oc.  96- 
15378)  on  page  30916  in  the  SUMMARY 
section.  The  land  description  should  be 
changed  to  read  as  follows: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  13  S.,  R.  5  W.. 
Sec.  24,  S'/iSW'ASW'/iSWV*. 

ADDRESSES:  Phoenix  Field  Office,  2015 
West  Deer  Valley  Road,  Phoenix, 
Arizona  85027. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Piale,  Realty  Specialist,  at  the  address 
shown  above  or  telephone  at  (602)  780- 
8090. 

Dated:  October  24. 1996. 
G.  L.  Cheniae, 

Field  Manager.  Phoenix  Field  Office. 

[FR  Doc.  96-28150  Filed  11-01-96:  8:45  am) 

BILLMQ  CODE  4310-«-P 

[WY-e8»-106O-00-P] ' 

Filing  of  Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  oflicially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
pubUcation. 

Sixth  Principal  Meridian,  Wyoming 

T.  13  N.,  R.  104  W.,  accepted  September  30, 

1996 
T.  50  N.,  R.  99  W.,  accepted  September  30. 

1996 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  protest(s)  and  or 
appeal(s).  These  plats  will  be  placed  in 
the  open  files  of  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
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5353  Yellowstone  Road,  Cheyenne. 
Wyoming,  and  will  be  available  to  the 
public  as  a  matter  of  information  only 
Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  StlO  per 
copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management, 
Cheyenne.  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  thi.«  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
Protestant  shall  RIe  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed 

The  above-listed  plats  represent 
dependent  resurveys.  subdivi.sion  of 
sections. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Bureau  of  Land  Management.  P  O.  Box 
1828,  5353  Yellowstone  Road. 
Cheyenne.  Wyoming  82003 

Oeted  (>  lober  Z3,  1996 
lokB  P.  Lm. 

Chief,  (uidastral  Survty  Group 

(PR  One.  96-28140  Filsd  11-1-96:  8:45  anil 

■UMO  COOS  411«>«S-M 


Bureau  of  fUclamatton 

PNT-OES-M-'46] 

Draft  Programmatic  Emrironmantai 
Impact  Statamant;  Availability  and 
Notica  of  Public  Haahnga 

AQEMCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  availability  and  notice 

of. public  httarings  on  the  draft 

progremmatic  environmental  impact 

statement:  INT-DES-96-4B. 


SUMMARY:  The  Cila  River  Indian 
Community  (Community)  and  the 
Bureau  of  Reclamation  (Reclamation) 
have  prepared  a  Draft  Programmatic 
Environmental  Impact  Statement  (PEIS) 
on  the  Pima-Manf:opa  Irrigation  Project 
(Project)  in  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  and  other 
applicable  environmental  laws  The 
purpose  of  the  draft  PEIS  is  to  assist  in 
decisionmaking  by  the  Commissioner  of 
Reclamation  regarding  the  approval  of 
construction-related  expenditures  of 
funds  authorized  for  the  Central  Arizona 
Proiect  (CAP)  to  implement  portions  of 
the  Project  within  the  constraints  of  law. 
Any  project  that  involves  a  major 
Federal  action,  such  as  Federal  funding, 
permitting  or  approval,  must  comply 
with  NEPA. 


This  draft  PEIS  describes  four 
alternatives  for  rehabilitation  of  66,000 
acres  and  new  development  of  80.330 
acres  of  irrigated  agricultural  lands.  The 
proposed  action  is  to  rehabilitate  San 
Carlos  Indian  Irrigation  Project  (SCUP) 
facilities  and  build  new  facilities  both 
on  and  off  the  Reservation.  Ultimate 
project  size  would  be  146,330  acres 
which  will  enable  the  Cila  River  Indian 
Community  to  better  utilize  water 
supplies  and  provide  additional 
economic  employment  opportunities.  A 
No  Federal  Action  alternative  is  also 
described. 

The  Community  is  the  Project 
proponent  and  is  responsible  for  the 
preparation  of  this  draft  PEIS  through  a 
Self-Covemance  Agreement  with 
Reclamation.  Reclamation  is  responsible 
for  disbursing  CAP-related  Federal 
funds  and  functions  as  the  lead  Federal 
agency  for  the  Project.  The  Bureau  of 
Indian  Aniairs  (BLA)  is  a  cooperating 
agency  in  this  process  because  of  its 
trust  responsibility  and  administration 
ofSaiP 

DATES:  A  60-day  public  review  period 
begins  with  the  publication  of  this 
not  ce.  Written  comments  on  the  draft 
PEIS  should  be  submitted  to  the  Bureeu 
of  Reclamation. 

Public  hearings  on  the  draft  PEIS  will 
be  held  on  the  following  dates  at  the 
locations  indicated 

•  December  3,  1996,  Secaton.  Arizona: 
Tribal  Council  Chambera.  Comer  of 
Pima  and  Main  Street.  Sacaton.  AZ 
85247,  7:00-9:00  p.m. 

•  December  4.  1996.  Laveen,  Arizona: 
District  6  Service  Center,  Comer  of  St. 
Johns  Road  and  51st  Avenue,  Laveen, 
AZ  85339,  7:00-^:00  p.m 

•  Detxmber  5,  1996.  Coolidge. 
Arizona:  Coolidge  Adult  Center.  250 
South  3rd  Street.  Coolidge.  AZ  85228. 
7:00-9:00  p.m. 

•  De(»mber  5.  1996,  Phoenix. 
Arizona:  Quality  Inn — South  Mountain. 
5121  East  La  Puente  Street.  Phoenix  AZ 
85044,  1:00-3:00  p.m 

A0ORES8E8:  Written  comments  on  the 
draft  PEIS  and  requests  for  copies 
should  be  addressed  to:  Mr.  Bruce  D. 
Ellis  (PXAO-1500).  Bureau  of 
Reclamation.  PO  Box  9980,  Phoenix.  AZ 
85068.  Copies  may  also  be  requested  by 
telephone  at  (602)  870-6760. 

Copies  of  the  draft  PEIS  are  available 
for  inspection  at  the  address  above  and 
also  at  the  following  locations: 

•  OfEce  of  the  Commissioner,  Bureau 
of  Reclamation.  Room  7612, 1849  C 
Street,  NW  ,  Washington  DC  20240 

•  Reclamation  Service  Center,  Bureau 
of  Reclamation.  Library.  Room  167. 
Building  67,  Denver  Federal  Center, 
Denver  CO  80225 


•  Lower  Colorado  Regional  Office, 
Bureau  of  Reclamation,  Library.  Room 
Ml  17,  Nevada  Highway  and  Park  Street. 
Boulder  City  NV  89005 

Libraries 

Arizona  Department  of  Library  Archives 

and  Public  Records.  Phoenix  AZ 
Phoenix  Public  Library,  Phoenix  AZ 
Chandler  Public  Library,  Chandler  AZ 
Florence  Public  Library.  Florence  AZ 
Coolidge  Public  Library,  Coolidge  AZ 
Arizona  Collection,  Hayden  Library, 

Arizona  State  University,  Tempe  AZ 
Univereity  of  Arizona,  Main  Library. 

Tucson  AZ 
Ms.  Rebecca  Burke.  Government 

Document  Service,  Arizona  State 

Univereity,  Tempe  AZ 
Ms.  Holly  Amegen.  Tucson  AZ 
FOR  FURTHER  MFORMATION  COHrTACT:  Mr. 
Bmce  D.  Ellis  (PXAO-1500).  Bureau  of 
Reclamation,  PO  Box  9980,  Phoenix.  AZ 
85068:  telephone:  (602)  870-6760. 
•UPPI^MENTARY  MFORMATION:  The  Gila 
River  Indian  Community  (Community) 
proposes  to  construct  a  common-use 
irrigation  system  to  deliver  water  to 
146.330  acres  within  the  Gila  River 
Indian  Reservation  (Reservation)  and  to 
rehabilitate  SCIIP  Joint  Works  facilities. 
The  Proposed  Action,  known  as  the 
Project,  represents  a  component  of  the 
Community's  Master  Plan  for  Land  and 
Water  Use  (Franzoy  Corey.  1985).  The 
Master  Plan  identifies  the  Community's 
major  goals  and  preferences  for 
improving  and  developing  Reservadon 
land  and  water  resources. 

The  Project  would  support  the 
continued  role  of  agriculture  as  a 
primary  element  of  the  Community's 
traditional  economy  and  way  of  life. 
The  Project  would  enhance  economic 
growth,  development  and  self- 
sufficiency  of  the  Community.  The 
Project  has  the  potential  to  significantly 
improve  the  standard  of  living  for 
Community  members. 

The  Community  is  the  Project 
proponent  and  is  responsible  for  the 
preparation  of  this  draft  PEIS  through  a 
Self-Governance  Agreement  with 
Reclamation.  Reclamation  is  responsible 
for  disbursing  CAP-related  Federal 
funds  and  functions  as  the  lead  Federal 
agency  for  the  Project  The  Bureau  of 
Indian  Afbirs  (BLA)  is  a  cooperating 
agency  in  this  process  because  of  its 
trust  responsibility  and  administration 

ofscnp. 

Hearing  Procass  InfbmiatioD 

The  purpose  of  the  hearings  is  to 
allow  the  public  an  opportimity  to 
present  their  views  and  comments  on 
the  environmental  impacts  of  the 
proposed  project. 


Federal  Register  /  VoL  61.  No.  214  /  Monday.  November  4,  1996  /  Notices  56705 


Those  wishing  to  request  time  to 
make  comments  prior  to  the  hearing 
dates  should  write  or  call  the  Bureau  o^ 
Reclamation,  Phoenix  Area  Office.  The 
address  and  telephone  number  are  listeJ 
on  the  previous  page.  Requests  should 
be  received  on  or  before  November  26, 
1996,  and  should  indicate  at  which 
session  the  speaker  wishes  to  appear. 
Speakers  will  be  called  upon  to  present 
their  comments  in  the  order  in  which 
their  requests  were  received  by  the 
Bureau  of  Reclamation.  Requests  to 
speak  may  also  be  made  at  each  session, 
and  speakers  will  be  called  after  the 
advajice  requests.  Oral  comments  will 
be  limited  to  5  minutes  per  individual. 

Written  comments,  for  inclusion  in 
the  hearing  record,  from  those  unable  to 
attend  the  hearing  or  wanting  to 
supplement  their  oral  presentation 
should  be  received  at  the  Bureau  of 
Reclamation  Phoenix  Area  Office  by 
December  15, 1996. 

Dated:  October  23, 1996. 
V.  LeGrand  NeUson. 
Assistant  Regional  Director. 
[PR  Doc.  96-28229  Filed  11-1-^;  8:45  am] 
BRJJtlOCOM  4310-M-P 


National  Park  Servica 

National  Capital  Area;  Mary  McLaod 
Bathuna  Council  Housa  National 
Hiatork:  Site  Advlaory  Commiaalon; 
Notica  of  Public  Maating 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mary  Mcleod 
Bethune  Council  House  National 
Historic  Site  Advisory  Commission  will 
be  held  on  November  8, 1996,  at  11:00 
a.m.,  at  the  National  Park  Service 
National  Capital  Area  1100  Ohio  Drive, 
S.W.,  Washington,  D.C.  20242. 

The  Commission  was  authorized  on 
December  11, 1991,  by  Public  Law  102- 
211,  for  the  purpose  of  advising  the 
Secretary  of  the  Interior  in  the 
development  of  a  General  Management 
Plan  for  the  Mary  McLeod  Bethune 
Counc  il  House  National  Historic  Site. 

The  Member  of  the  Commission  are  as 
follows:  Dr.  Dorothy  I.  Height;  Ms. 
Barbara  Van  Blake;  Ms.  Brenda  Girton- 
Mitchell;  Dr.  Savanna  C.  Jones;  Dr. 
Bettye  J.  Gardner;  Dr.  Bettye  Collier- 
Thomas;  Mr.  Eugene  Morris;  Dr.  Rosalyn 
Terborg-Penn;  Mrs.  Bertha  S.  Waters;  Dr. 
Frederick  Stielow;  Dr.  Shelia  Flemming; 
Dr.  Ramona  Edelin;  Mrs.  Romaine  B. 
Thomas;  Ms.  Brandi  Lynette  Creighton; 
and  Dr.  Janette  Hoston  Harris. 

The  purpose  of  this  meeting  will  be  to 
discuss  commission  Bylaws,  rules  and 
regulations,  and  general  business.  The 
meeting  will  be  open  to  the  public.  Any 


peraon  may  file  with  the  commission  a 
written  statement  concerning  the 
matters  to  be  discussed.  Pereons  who 
wishing  further  information  conceming 
this  meeting  or  wish  to  file  a  written 
statement  or  testify  at  the  meeting  may 
contact  Ms.  Marta  C.  Kelly,  the  Federal 
Liaison  Officer  for  the  commission,  at 
(202)  332-1233.  Minutes  of  the  meeting 
will  be  available  for  public  inspection  4 
weeks  after  the  meeting  at  the  Bethune 
Council  House  National  Historic  Site. 

Dated:  October  29, 1996, 
Richard  E.  Powers,  r 

Field  Director,  National  Capital  Area. 
[PR  Doc.  96-28280  Filed  11-01-96;  8:45  am) 

BIUJNO  CODE  4310-70-M 


Sul}8lstenca  Resourca  Commiaalon 
Mooting 

summary:  The  Superintendent  of  Cape 
Knisenstem  National  Monument  and 
Kobuk  Valley  National  Park  and  the 
Chairpersons  of  the  Subsistence 
Resource  Commissions  for  Cape 
Knisenstem  Nationial  Monument  and 
Kobuk  Valley  National  Park  annoimce  a 
forthcoming  joint  meeting  of  the  Cape 
Knisenstem  National  Monument  and 
Kobuk  Valley  National  Park  Subsistence 
Resource  Commissions. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order  and  welcome  by 
Chairs. 

(2)  Moment  of  silence. 

(3)  Roll  call/confirmation  of  quorum. 

(4)  Membership  status  report. 

(5)  Introduction  of  guests. 

(6)  Review  agenda. 

(7)  Approval  of  minutes  from  last 
meeting  (August  18, 1993). 

(8)  Election  of  officers  (Chair  and  Vice 
Chair). 

(9)  Superintendent's  report:  a.  NPS 
Subsistence  Issue  Paper  report. 

(10)  Agency  and  public  comments. 

(11)  Old  business:  a.  Review 
Secretarial  response  to  himting  plan 
recommendations. 

(12)  New  business:  a.  Hunting  plan 
woriL  session. 

(13)  Set  time  and  place  of  next  SRC 
meeting. 

(14)  Adjournment. 

DATES:  The  meeting  will  be  held 
Tuesday  and  Wednesday,  November 
12-13, 1996.  The  meeting  will  begin  at 
8  a.m.  and  conclude  around  5  p.m.  each 
day. 

LOCATION:  The  meeting  will  be  held  at 

the  Alaska  Technical  Center,  Kotzebue, 

Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Spirtes,  Superintendent,  Cape 

Knisenstem  National  Monument  and 


Kobuk  Valley  National  Park,  P.O.  Box 
1029.  Kotzebue,  Alaska  99752.  Phone 
(907) 442-3890. 

SUPPt.EMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  Vm,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Robert  D.  Borbee, 
Field  Director. 
(PR  Doc.  96-28279  Filed  11-01-96;  8:45  am] 

BILUNO  CODE  4310^nMi 


Fish  and  Wildlife  Sarvice 

Endangared  and  Thraatenad  Spaciaa 
Parmit  Application 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applicatioo- 

The  follouring  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 

PRT-821343 

Applicant:  Wolf  Timbers.  Bolivar, 
Ohio  (Martin  J.  Huth,  President). 

The  applicant  requests  a  permit  to 
obtain  two  captive-bred  wolf  pups 
[Canis  lupus]  in  interstate  commerce. 
The  applicant  has  applied  for  a  permit 
to  obtain  and  maintain  these  wolves  and 
their  progeny  for  the  purpose  of 
conservation  education  in  support  of 
recovery  of  the  species.  The  proposed 
transaction  is  requested  to  occur 
between  the  States  of  Indiana  and  Ohio. 
The  animals  and  their  progeny  would  be 
maintained  as  a  captive  pack  at  the 
applicant's  facility  in  Bolivar,  Ohio. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Ecological  Service  Operations,  1  Federal 
Drive,  Fort  Snelling,  Minnesota  55111- 
4056,  and  must  be  received  vdthin  30 
days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  docimients  to  the  followring  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Ecological  Services 
Operations,  1  Federal  Drive,  Fort 
Snelling,  Minnesota  55111-4056. 
Telephone:  (612/725-3536  x250):  FAX: 
(612/725-3526). 
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Dilwl:  Octotwr  22.  1996. 
M»  A.  BUakawhiii. 

Awisfofit  Regional  Director.  IL.  IS.  MO 
(BaJofkal  Sennceal.  Region  J.  Fort  Snellmg, 
klinnmota 

|FR  Doc.  96-28204  Filed  11-1-96.  8:4S  un| 
I  COM  «91« 


DEP  A  FITMENT  Of  JUSTICE 

Nottoe  of  Lodging  of  Coneent  Decree 
Pureuent  to  the  Ctean  Water  Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7.  notice  is  hereby 
given  that  on  October  11.  1996.  two 
conaent  decrees  in  United  States  v  City 
of  Erie  et  al..  Civil  Action  No.  94-281E 
were  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania. 

These  consent  decrees  settle  claims 
brought  pursuant  to  section  309  (b)  and 
(d)  of  the  Geon  Water  Act  (the  "Act"). 
33  U.S.C  1319  (b)  and  (d).  for  civil 
penalties  and  injunctive  relief  for  failure 
to  comply  with  applicable  pretreatment 
standards.  The  two  consent  decrees 
lodged  with  the  Court  on  October  1 1 . 
1906  settle  claims  brought  by  the  United 
States  against  Erie  Coke  Corporation  and 
Prasque  Isle  Plating.  Under  the  first  of 
these  two  Consent  Decrees.  Erie  Coke 
Corporation  has  agreed  to  pay  a  civil 
penalty  of  $450,000  and  to  come  into 
full  compliance  with  all  applicable 
prstreatment  requirements  pursuant  to  a 
compliance  schedule  contained  in  the 
decree.  Under  the  terms  of  the  second 
consent  decree.  Presque  Isle  Plating  has 
agreed  to  pay  a  civil  penalty  of  $20,000. 
based  on  its  limited  ability  to  pay.  and 
to  maintain  full  compliance  with  all 
applicable  pretraatment  requirements. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decrees  for  a  period  of  thirty 
days  ftom  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC.  20530.  and  should 
refer  to  United  States  v.  City  of  Erie  et 
al..  DOJ  Ref.  No.  90-5-1-1-5064.  The 
proposed  coasent  decrees  may  be 
examined  at  the  ofRce  of  the  United 
States  Attorney.  Western  District  of 
Pennsylvania,  633  U.S.  Post  OfBce  and 
Courthouse,  7th  Avenue  and  Grant 
Street.  Pittsburgh,  Pennsylvania.  Copies 
of  the  consent  decrees  may  also  be 
examined  and  obtained  by  mail  at  the 
Consent  Decree  Library,  1120  G  Street. 
N.W..  4th  Floor.  Washington,  DC. 
20005  (202-624-0892)  and  the  offices  of 
the  Environmental  Protection  Agency. 
Region  m,  841  Chestnut  Building. 


Philadelphia.  Pennsylvania  10107. 
When  requesting  a  copy  by  mail,  pleese 
enclose  a  check  in  the  amount  of  $8.50 
for  the  Erie  Coke  Corporation  agreement 
or  $6.00  (or  the  Presque  Isle  Plating 
agreement  (twenty-five  cents  per  page 
reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
|OTlM.Graas. 

Chief.  Environmenid  Enforcement  Section. 
Environment  and  Natural  Reeourcet  Divition. 

(PR  Doc  96-28155  Filed  11-1-46;  8:45  am) 


Lodging  of  Consent  Decree  Pureuent 
to  ttw  Cteen  Wetor  Act 

In  acxordanoa  with  Departmental 
policy.  28  CFR  30.7.  notice  is  hereby 
given  that  on  October  21. 1906,  a 
proposed  Consent  Decree  in  United 
States  V.  Jefferson  County,  Alabama. 
Jefferson  County  Commission  and  the 
State  of  Alabama.  Case  No.  03-0-2492- 
S  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Alabama.  The  consent  decree 
provides  for  extensive  rehabilitation  to 
the  entire  Jefferson  County  wastewater 
collection  system  and  the  County's  ten 
wastewater  treatment  facilities.  The 
consent  decree  also  provides  for  the 
recovery  of  a  $750,000  dvil  penalty 
against  Jefferson  County.  Alabama  and 
the  Jefferson  County  Commission 
(hereinafter  "the  County")  under 
Section  309  (b)  and  (d)  of  the  Clean 
Water  Act  ("CWA"  or  "Act"),  33  U.S.C 
1319(b)  and  (d). 

In  addition,  the  consent  decree 
requires  the  County  to  perform  a 
Supplemental  Environmental  Project 
("SEP")  valued  at  $30  million.  The  SEP 
involves  the  acquisition  of  riparian 
properties  or  "Greenways"  for  the 
purpose  of  reducing  or  eliminating  non- 
point  source  pollution  into  the  Canaba 
and  Black  Warrior  River  systems  in 
Jefferson  County  and  generally 
enhancing  ihe  water  quality  of  those 
river  systems.  A  secondary  benefit  of  the 
SEP  shall  be  to  protect,  restore,  and 
enhance  aquatic  and  stream  corridor 
habitats  of  the  river  systems. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Jefferson  County. 
Alabama.  Jefferson  County  Commission 
and  the  State  of  Alabama.  D.).  Ref.  90- 
S-1-1-4105. 


The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Alabama.  200  Robert  S.  Vance  Federal 
Building  and  Courthouse,  1800  5th 
Avenue,  North,  Room  200.  Birmingham. 
Alabama  35203-2108  and  at  Region  4, 
Office  of  the  Environmental  Protection 
Agency.  100  Alabama  Street,  SW., 
Atlanta,  Geoi^gia  30303,  and  at  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
(202)  624-0802.  A  copy  of  the  propoead 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW..  4th 
Floor,  Washingtcm,  DC  20005.  In 
requesting  a  copy,  please  encloee  a 
check  in  the  amount  of  $34.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
|o«l  Grass, 

Chief,  EnvironmentaJ  Enforcement  Section. 
Environment  and  Natural  Reeourcea  Division. 

[FR  Doc  96-28154  Filed  11-1-06;  8:45  ami 

«4tS>SVM 


Notfoe  of  Lodging  of  Consent  Decree 
Pureuent  to  the  Ctean  Air  Act 

Notice  is  hereby  given  that  on  August 
20. 1006.  a  proposed  Consent  Decree 
was  lodged  witn  the  United  States 
District  Cotirt  for  the  District  of  Alaska 
in  United  States  v.  Ketchikan  Pulp 
Company,  Qvil  Action  No.  A06  313 
CTV.  The  proposed  Consent  Decree 
settles  claims  asserted  by  the  United 
States  at  the  request  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  in  a  complaint  filed  on  the 
same  day.  The  United  States  filed  its 
complaint  pursuant  to  Section  113  of 
the  Qean  Air  Act  ("CAA"  or  "Act").  42 
U.S.C.  S  7413(b).  The  complaint 
requested  the  assessment  of  civil 
penalties  against  defendant  Ketchikan 
Pulp  Company  ("KPC")  for  the 
following:  (1)  violations  of  the  CAA's 
prevention  of  significant  deterioration 
("PSD")  program  as  set  forth  in  Part  C 
of  Title  1, 42  U.S.C.  §  7471  et  seq..  and 
in  the  regulations  promulgated 
thereunder.  40  CFR  §  52.21;  and  (2) 
violations  of  a  Compliance  Order  issued 
by  EPA  Region  10  under  Section  113  of 
the  CAA,  42  U.S.C.  §  7413(a).  The 
United  States  alleges  that  the  violations 
occurred  in  ctmnection  with  the 
construction  and  operation  of 
equipment  at  KPC's  Annette  Hemlock 
Sawmill  which  is  located  on  the 
Annette  Island  Indian  Reservation  in 
southeast  Alaska. 

Under  the  proposed  Consent  Decree. 
KPC  will  pay  a  dvil  penalty  of  $350,000 
to  the  United  States  to  resolve  EPA's 
claims  as  set  forth  in  the  Complaint.  In 
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addition,  KPC  maintains  responsibility 
for  complete  compliance  witii  all  fiederal 
or  state  laws,  regulations,  and  permits 
applicable  to  the  Sawmill. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  bom  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington.  D.C  20530.  and  should 
refer  to  United  States\.  Ketchikan  Pulp 
Company.  DOJ  #00-5-2-1-1057.  The 
proposed  Consent  Decree  may  be 
examined  at  the  Region  10  Office  of 
EPA.  7th  Floor  Records  Center;  1200 
Sixth  Avenue.  Seattie,  WA  98101.  A 
copy  of  the  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005  (202)  624-0892.  In  requesting 
copies,  please  endose  a  chedc  in  the 
amount  of  $3.50  (25  cents  per  page  copy 
cost)  payable  to  the  "Consent  Deaee 
Library." 
Joel  Gross. 

Section  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

(FR  Doc  96-28153  Filed  11-1-96;  8:45  am] 
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Lodging  of  Conaant  Decree  Pursuant 
to  the  Comprahenalve  Environmental 
Raaponae,  Compenaation,  and  Liability 
Act  of  1M0,  aa  Amended,  and  the 
Reaoorce  Conaervatton  and  Recovery 
Act 

Consistent  with  Departmental  policy, 
28  CFR  50.7,  38  FR  10029.  and  42  U.S.C. 
9622(d),  notice  is  hereby  given  that  on 
October  21, 1996,  a  proposed  consent 
decree  in  United  States  v.  LAR  Labs, 
Inc.  f/k/a  Pfaltz  &  Bauer.  Inc..  Qvil 
Action  No.  39fr-CV-0O305  PCD,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Connecticut. 
This  proposed  consent  decree  resolves 
the  United  States'  claims  under  the 
Resource  Conservation  and  Recovery 
Art  ("RCRA"),  42  U.S.C.  6909  etseq. 
and  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Art  ("CERCLA").  42  U.S.C.  9601  et  seq.. 
on  behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  against  defendant  LAR  Labs, 
Inc.  ("LAR"),  formerly  known  as  Pfaltz 
&  Bauer.  Inc.,  relating  to  LAR's  former 
fecility  in  Wateibury,  Connecticut  ("the 
Fadlity"). 

Under  the  terms  of  the  Consent 
Decree,  LAR  shall  pay  a  total  of 
$225,000,  as  follows:  $94,000,  or  100 


percent,  of  EPA  response  costs  incurred 
in  overseeing  response  actions 
undertaken  by  LAR  in  response  to  an 
Administrative  Order  pursuant  to 
Section  106  of  CERCLA,  42  U.S.C  9606, 
and  $131,000  for  dvil  penalties  for  , 
violations  of  RCRA  pursuant  to  Section 
3008(g)  of  RCRA,  42  U.S.C.  6928(g).  In 
addition,  LAR  shall  undertake  certain 
injimctive  relief,  including  conducting 
an  environmental  audit  at  the  Fadlity 
and  providing  hazardous  waste 
management  training  for  employees  of 
the  Fadlity. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  LAR  Labs  Inc., 
f/k/a  Pfaltz  6- Bauer,  Inc.,  Civil  Action 
No.  306-CV-00305  PCD,  DOJ  Ref. 
Number  90-7-1-793. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Distrid  of  Connecticut, 
915  Lafayette  Boulevard,  Bridgeport, 
Connecticut,  06604;  at  Region  I,  Office 
of  the  Environmental  Protection 
Agency,  One  Congress  Street,  Boston, 
Massachusetts,  02203;  and,  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  D.C 
20005.  In  requesting  a  copy,  please  send 
a  check  (there  is  a  25  cent  per  i>age 
reproduction  cost)  in  the  amount  of 
$6.15  payable  to,the  Consent  Decree 
Library. 
BmoaS-Gelba-, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  96-28157  Filed  11-1-96;  8:45  am] 
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Notice  of  Lodging  of  Joint  Stipulation 
Purauant  to  the  Clean  Water  Act 

Consistent  with  Departmental  policy, 
28  CFR  50.7.  notice  is  hereby  given  that 
a  proposed  joint  stipulation  in  United 
States  V.  Puerto  Rico  Aqueduct  and 
Sewer  Authority.  Civil  Action  No.  83- 
0105(cc),  was  lodged  on  Ortober  7, 1996 
with  the  United  States  Distrid  Court  for 
the  Distrid  of  Puerto  Rico.  Defendant 
Puerto  Rico  Aquedurt  and  Sewer 
Authority  ("PRASA")  is  the  owner  and 
operatOT  of  sewage  treatment  plants 


throughout  Puerto  Rico.  In  operating 
thiity-one  of  these  fedlities,  PRASA 
violated  its  National  Pollutant  Discharge 
Elimination  System  ("NPIKS")  permits 
Issued  pursuant  to  the  Qeen  Water  Act 

Under  the  proposed  joint  stipulation. 
PRASA  conunits  to  a  study  to  determine 
which  of  the  thirty-one  wastewater 
plants  still  subjert  to  the  1985  Order 
will  require  advanced  wastewater 
treatment  ("AWT")  in  order  to  adiieve 
compliance  with  final  NPDES  permit 
limitations  and  for  those  plants  so 
requiring  AWT,  a  compliance  schedule 
for  construction  of  fedlities.  In  addition, 
PRASA  will  pay  the  United  States 
$375,000  in  penalties,  thus  resolving  all 
outstanding  United  States  claims  for 
stipulated  penalties  for  PRASA 's 
violations  of  the  1985  Order  up  through 
March  1996.  PRASA  also  agrees  to 
remain  in  compliance  with  the  Clean 
Water  Art  and  is  subjert  to  stipulated 
penalties  for  any  violations  of  the 
proposed  joint  stipulation. 

The  Department  of  Justice  virill 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed  joint 
stipulation.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v.  Puerto 
Rico  Aqueduct  and  Sewer  Authority, 
D.J.  reference  #90-5-1-1-1793. 

The  proposed  joint  stipulation  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Distrirt  of  Puerto 
Rico,  Federal  Office  Building,  Carios  E. 
Chardon  Avenue,  Hato  Rey,  Puerto  Rico; 
the  Region  n  Office  of  the 
Environmental  Protection  Agency,  290 
Broadway  Avenue,  New  York.  New 
York;  and  at  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  pro]x>sed  joint 
stipulation  may  be  obtained  in  person  or 
by  mail  bom  the  Consent  Decree 
Library,  1120  G  Stieet,  N.W.,  4th  Floor, 
Washington,  D.C.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amoimt  of 
$3.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Graas, 

Chief.  Envirorunent  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  96-28156  Filed  11-1-96:  8:45  am] 
muMta  cooc  44ie-ei-M 
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Antttnist  IMvMon 

Notice  Pursuant  to  ttte  National 
Cooperativ  Osasarch  and  Production 
Act  of  1093— aeli  Communicationa 
Raaaarctt,  Inc. 

Notice  is  hereby  given  that,  on  August 
23.  1996.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq  ("the  Act"),  Bell 
Communications  Research.  Inc. 
("Bellcore")  has  filed  written 
notifications  on  behalf  of  Bellcore: 
Lucent  Technologies,  Inc.  ("Lucent"): 
Rockwell  International  Corporation 
("Rockwell"),  Southwestern  Bell 
Technology  Resources.  Inc.  ("TRI"); 
Tektronix.  Inc.  ("Tektronix"):  and 
Washington  University  in  St.  Louis 
("WUSTL")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notiBcations  were  filed  for  the  purpose 
of  invoidng  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bellcore.  Morhstown.  N):  Lucent. 
Breinigsville.  PA;  Rockwell.  Newbury 
Park,  CA;  TRI.  Austin,  TX;  Tektronix. 
Beaverton,  OR;  and  WUSTL.  St.  Louis. 
MO. 

Bellcore,  Rockwell,  TRI,  Tektronix, 
and  WUSTL  enter  into  Articles  of 
Collaboration  with  AT&T  effective  April 
7.  1994,  establishing  a  consortium  to 
engage  in  a  collaborative  research  effort 
of  limited  duration  in  order  to  gain 
further  knowledge  and  understanding  in 
the  area  of  SONET/ ATM  self-healing 
ring  technology  and  to  better 
understand  the  applications  of  such 
technology  for  telecommunications 
networks,  particularly  exchange  and 
exchange  access  service  networks.  On 
lune  24.  1996.  as  a  result  of  the 
restructuring  of  AT&T,  Lucent  replaced 
and  assumed  the  rights  and 
responsibilities  of  AT&T  as  a  member  of 
the  consortium.  The  nature  and 
objectives  of  the  consortium  remain 
unchanged. 
Cenatance  K. 


Director  of  Operations.  Antitrust  Division. 
jFR  Doc.  96-28160  Filed  1 1-1-96;  8:45  ami 

■UMO  COM  4410-S1-M 


NoHoa  Pursuant  to  ttw  Nadonai 
Cooparattva  Raaaareli  and  Production 
Act  of  1093— Corporation  for  National 
Raaaafdi  inWallvaa— ~Croaa  Industry 
Woffcing  Team  Project 

Notice  is  hereby  given  that,  on  July 
31.  1996.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Corporation  for 
National  Reaearch  Initiatives  ("CNRI") 
has  filed  vrritten  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Conunission  disclociog  changes  in  the 
membership  of  the  Cross  Industry 
Woriting  Team  Project  ("XIWT').  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circiunstances.  Specifically, 
the  following  additional  parties  have 
become  Primary  Members  of  XIWT: 
Coming,  Inc.,  Coming,  NY:  Lucent 
Technologies,  Inc.,  Warren.  NJ; 
Ameritech  Corporation.  Chicago,  IL.  The 
following  additional  party  has  become 
an  Associate  Member  of  XTWT:  Philips 
Research  Briarcliff,  Briarcliff  Manor, 
NY.  The  following  parties  have 
discontinued  membership  in  XIWT: 
Pacific  Bell:  and  NYNEX  Science  & 
Technology. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  CNRI  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 
On  September  28,  1993,  CNRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Defwrtment  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  17,  1993  (58  FR 
66022).  The  last  notification  was  filed 
with  the  Department  on  October  24. 
1995.  A  notice  was  published  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  April  25,  1996  (61  FR 
18409). 

ContfaBoa  K.  BehiiM—. 
Director  of  Operations.  Antitrust  Division. 
jFR  Doc.  96-28162  Filed  11-1-96;  8:45  am) 
mjjma  oooi  44i«-«t-M 


Notice  Pursuant  to  the  National 
Cooperativ  ftssaarch  and  Production 
Act  of  1003— Entsrprtoa  Computsr 
Telephony  Forum 

Notice  is  hereby  given  that,  on  Augvtst 
16.  1996.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 


et  seq.  ("the  Act"),  the  Enterprise 
Computer  Telephony  For\im  ("ECTF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  discloaing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifb  to  af^tual  damages 
under  specified  circumstances. 
Specifically,  Amarex  Tedinology.  Inc., 
New  York.  NY:  NEC  America.  Inc.. 
Irving  TX;  and  Lucent  Technologies, 
Columbus.  OH  have  become  Principal 
Members.  Dinatel  and  Motorola  are  no 
longer  Principal  Members.  The 
following  parties  have  become  Auditing 
Members:  CTI  Maiicet  Solutions,  Menlo 
Park,  CA:  Digital  Systems  International. 
Redmond.  WA;  Garex  AS.  Oslo. 
NORWAY:  ITEC  Telecom,  Bogota, 
COLOMBIA:  Lemout  &  Hauspie  Speech 
Products,  Burlington,  MA;  Nationsbank, 
Charlotte.  NC:  Technology  Marketing 
Products,  Berkeley.  CA;  and  UCA&L, 
Buffalo,  NY.  Alcatel  is  no  longer  an 
Auditing  Member. 

No  other  changes  have  been  made  in 
the  membership,  nature  or  objectives  of 
ECTF.  Membership  remains  open,  and 
ECTF  intends  to  file  additional  written 
notifications  disclosing  all  clianges  in 
membership.  

On  February  20, 1996,  ECTF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Ragiater  pursuant  to  Section  6(b)  of  the 
Act  on  May  13.  1996  (61  FR  22074). 

The  last  notification  was  filed  with 
the  Department  on  April  17, 1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  12,  1996  (61  FR  29769). 
CoaBtanoe  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-28161  Filed  11-1-96:  8:45  ami 
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Notloa  Pursuant  to  the  National 
Cooperative  Reaaarch  and  Production 
Act  of  1003— nr  Aeroapaca 
Communications  Dhdaion  of  ITT 
Industries,  Inc. 

Notice  is  hereby  given  that,  on  August 
19. 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  ITT  Aerospace 
Communications  Division  of  ITT 
Industries.  Inc.  ("ITT  A/CD")  has  filed 
written  notifications  simultaneously 
wnth  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  ventxire. 
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The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  ITT  A/CD.  Ft.  Wayne,  IN; 
Honeywell  Technology  Center, 
Minneapolis,  MN;  David  Samoff 
Research  Center,  Princeton,  NJ;  and 
MCS,  Inc.,  Boston,  MA. 

nr  A/CD  and  the  above  identified 
parties  entered  into  a  collaborative 
research  agreement,  in  June  1996,  to 
perform  a  Teclmology  Development 
project  under  DARPA's  Technology 
Reinvestment  Program  (TRP)  for  the 
purpose  of  developing  a  handheld 
terminal  capable  of  transmitting  and 
receiving  multimedia  commimications. 
The  terminal  will  assist  civilian 
consimiers  and  military  commanders 
who  need  mobile  access  to  information. 
Cantanca  K.  RoUnaoD, 
Dmctar  of  Operations,  Antitrust  Division. 
[FR  Doc  96-28159  Filed  11-1-96;  8:45  am) 
waxma  cooe  44i*-ai-M 


NoUca  Pursuant  to  the  National 
CooparaMva  flsasarch  and  Production 
Act  of  1003    Natworfc  Managamant 
Fonmi 

Notice  is  hereby  given  that,  on 
September  9, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  §  4301  et  seq.  ("the  Act"),  the 
Network  Management  Forum  ("the 
Forum")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  to  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifb  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  to  the  venture  are  as  follows: 
Applecom  Systems  Ltd.,  Herzelia, 
ISRAEL;  Ardiitel  Systems  Corporation, 
Toronto,  Ontario,  CANADA;  Qarify, 
Inc.,  San  Jose,  CA;  GIE  COFIRA, 
Montrouge,  FRANCE;  Microtec,  Santa 
Clara,  CA;  Open  Management  Software, 
Inc.,  Newark,  CA;  Optus  Vision  Pty. 
Ltd.,  Chatswood,  New  South  Wales, 
AUSTRALIA;  Softwire  Corporation, 
LarlLsptir,  CA;  Template  Software,  Inc., 
Hemdon,  VA;  and  UH  Communications 
Aps,  Ballerup,  DENMARK  are  Associate 
Members.  EFP-The  Franco-Polish 
School  of  New  Information  and 
Communication  Technology,  Poznan, 
POLAND;  DETEOON,  Deutsche  Telepost 
Consulting  Gmbh.  Darmstadt, 


GERMANY:  and  ETRI,  Taejon,  KOREA 
are  Affiliate  Members. 

No  other  changes  have  been  made  in 
either  the  membuvhip  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  Forum 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership . 

On  October  21, 1988,  the  Forum  filed 
its  original  notification  piusuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  8, 1988  (53 
FR  49615). 

The  last  notification  was  filed  with 
the  Department  on  June  6, 1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  14, 1996  (61  FR  42268). 
CoBStanoe  K.  RoUnson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-28163  Filed  11-1-96;  8:45  am] 
iNJJNO  OOOE  4410-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tha  National 
Cooparathra  Raaaareh  and  Production 
Act  of  1003    Patrolaum  Ehvlronmsntal 
Rsasoroh  Forum  Project  No.  06-01 

Notice  is  hereby  given  that,  on 
October  9, 1996,  pursuant  to  Section 
6(a)  of  the  Nationial  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301,  et  seq.  ("The  Act"),  the 
participants  in  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  No.  96-01.  titled 
"Treating  Refinery/Petrochemical 
Wastewater  Using  Media  Systems," 
have  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing:  (1)  the 
identities  of  the  parties;  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Ihvsuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  current  participants  in  PERF  Project 
No.  96-01  are:  Exxon  Research  & 
Engineering  Company,  Florham  Paric, 
NJ;  Shall  Development  Company, 
Houston,  TX;  Cooioco,  Inc.,  Houston, 
TX;  Phillips  Petroleum  Company, 
Bartlesville,  OK;  HP  Exploration  &  Oil 
Company,  Cleveland,  OH;  and  Elf  Antar, 
Inc.,  Paris,  FRANCE. 


The  nature  and  objective  of  the 
research  program  performed  in 
accordance  with  PERF  Project  No.  96- 
01  is  to  demonstrate  the  effectiveness 
and  benefits  of  media  systems  (with  an 
emphasis  on  suspended  media)  for  the 
biotreatment  of  refinery  and 
petrochemical  wastewater. 

Participation  in  this  Project  will 
remain  open  to  interested  persons  and 
organizations  until  the  final  Project 
Completion  Date,  which  is  presenUy 
anticipated  to  occur  approximately 
twelve  (12)  months  after  the  Project 
commences.  The  parties  intend  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership  in 
this  Project. 

Information  regarding  participation  in 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  96-01  may 
be  obtained  from  Ms.  Amy  M.  Feith, 
Engineering  Department,  Exxon 
Research  &  Engineering  Company,  P.O. 
Box  181,  Flortiam  Park,  NJ  07932-0101. 
Constanoe  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  96-28158  Filed  11-1-96;  8:45  am) 
BtUMQ  COM  4410-ei-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-139] 

NASA  Advisory  Council,  Adviaory 
Commlttss  on  the  Intsmatlonai  Space 
Stadon  (ACISS):  Meeting 

AQBICY:  National  Aeronautics  ahd 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Advisory  Committee 
on  the  International  Space  Station. 
DATES:  November  6, 1996, 1:00  p.m.  to 
3KX)  p.m.  and  November  7, 1996, 10:00 
a.m.  to  12:00  p.m. 

ADDRESSES:  Waterfront  Hilton,  21100 
Pacific  Coast  Highway,  Himtington 
Beach.  CA  92648. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bruce  Luna,  Code  M-4,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/358-1101. 
SUPPLEMBfTARY  SIFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Committee  Recommendations  on  ISS 

Budget 
— Committee  Recommendations  an 

Commercialization  Planning 
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— Space  Station  Electrical  Power  System 

Briefing 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  29.  1996. 
Alaa  M.  Ladwig. 

Associate  Administrator  for  Policy  and  Plans. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc  96-28250  Filed  n-1-96:  8:45  am] 
■UMQ  COM  ma-ai-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMNISTRAT10N 

Recorda  Scheduiea;  Availability  and 
Raquaat  for  Commenta 

AQCNCY:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

ACnON:  Notice  of  availability  of 

propoaed  records  schedules:  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  alter  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before 
December  19,  1996.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

A0OME88C8:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration. 
College  Park.  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 


SUPPLBICNTARY  MFOMIATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  acctmiulation,  agency 
records  managers  prepare  records 
schedules  spediying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  alter  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comfuehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retedtion. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  alter  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disfXMal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  eadi  requester. 

Scheduiea  Pending 

1.  Department  of  Gonunerce.  Patent 
and  Trademark  Office  (Nl-241-96-4). 
Updated  chapter  of  a  comprehensive 
schedule,  including  records  of  the 
Patent  Assignment  and  Certification 
Division,  and  related  program  offices. 

2.  Department  of  Energy,  Savannah 
River  OJperations  Office  (Nl-434-96- 
12).  Routine  administrative  and  general 
facilities  records  from  the  Savannah 
River  Site  and  the  Dana  Plant. 

3.  Department  of  Justice  (Nl-60  04 
9).  Litigation  case  files  relating  to  tax 
matters  arising  before  the  Court  of 
Federal  Claims  and  tax  matters 
involving  asse6sments  against  the 
United  States. 

4.  Department  of  State.  All  Foreign 
Service  Posts  (N 1-84-96-4).  The  Qtizen 
Services  System  (CSS)  maintained  by 
Consular  Sections. 

5.  Department  of  Treasviry.  Bureau  of 
Public  Debt  (Nl-53-fl7-l).  Office  of 
Administration  records. 


6.  Bureau  of  Alcohol.  Tobacco,  and 
Firearms  (Nl-436-96-3).  Outputs  of  the 
Weapons.  Application,  and  Importation 
Tracking  System  (WATTS)  and  Firearms 
and  Explosives  Import  System  (FEIS). 
(Master  files  will  be  preserved.) 

7.  Competitiveness  Policy  Council 
(Nl-220-96-14).  Administrative  files 
and  records  of  Subcoundls  (exclusive 
Subcouncil  final  reports). 

8.  Federal  Housing  Finanoe  Board 
(Nl-485-«5-l).  On-line  working  data 
files  of  the  District  Banks  Information 
Management  System. 

9.' Panama  Canal  Commission  (Nl- 
185-96-6).  Routine  informational 
services  and  public  relations  records. 

10.  Securities  and  Exchange 
Commission  (Nl-266-97-2).  One  time 
disposal  of  computer  output  microfiche 
created  from  data  stored  in  the  EDGAR 
system,  which  is  scheduled  for  transfer 
to  the  National  Archives. 

Dated:  October  24, 1996. 

JaaMS  W.  Moora. 

Assistant  Archivist  for  Records 
Administration. 

[FR  Doc  96-28146  Filed  11-01-96: 8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Submlaalon  for  0MB  Ravlaw: 
CoRimant  Raquaat 

Title  of  Proposed  Collection:  National 
Science  Foundation  Proposal  Evaluation 
Process. 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Stience  Foundation  (NSF)  will 
publish  periodic  summaries  of  proposed 
projects.  Such  a  notice  %vas  published  at 
Federal  Register  29432.  dated  Jime  10. 
1996.  No  public  comments  were 
received. 

The  materials  are  now  being  sent  to 
OMB  for  review.  Send  any  written 
comments  to  Desk  Officer:  OMB  No. 
3145-0100.  OIRA.  Office  of 
Management  and  Budget.  Washington, 
DC  20503.  Comments  should  be 
received  by  December  1. 1996. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
•~Iarity  of  the  information  on 
respondents,  including  through  the  use 
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of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Separately  budgeted 
current  fund  expenditures  on  research 
and  development  in  the  sciences  and 
engineering  performed  by  tiniversities 
and  colleges  and  their  affiliated 
federally  funded  research  and 
development  ceners — A  mail  survey,  the 
Survey  of  Scientific  and  Engineering 
Expenditures  at  Universities  and 
Colleges,  originated  in  fiscal  year  (FY) 
1954  and  has  been  conducted  annually 
since  FY  1972.  The  siuvey  is  the 
academic  expenditure  component  of  the 
NSF  statistical  program  that  seeks  to 
"provide  a  central  clearinghouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  the  availability  of,  and  the 
current  and  projected  need  for, 
scientific  and  technical  resources  in  the 
United  States,  and  to  provide  a  source 
of  information  for  policy  formulation  by 


other  agencies  of  the  Federal 
government"  as  mandated  in  the 
National  Science  Foimdation  Act  of 
1950.  The  proposed  project  will 
continue  the  current  survey  cycle  for 
three  to  five  years.  The  FY  1996  and  FY 

1997  will  be  a  statistical  sample  of 
approximately  518  institutions  and  FY 

1998  a  full  surveypopulation  of  about 
700  institutions.  The  survey  is 
conducted  as  a  full  survey  population 
every  5  years  and  as  a  statistical  sample 
in  each  of  the  4  intervening  years.  These 
institutions  account  for  over  95  percent 
of  the  Nation's  academic  RfcD  fimds. 
The  survey  has  provided  continuity  of 
statistics  on  R&D  expenditures  by 
source  of  funds  and  by  sdenoe  & 
engineering  (S&E)  field,  with  separate 
data  requested  on  current  fund 
expenditures  for  research  eqtiipment  by 
Sa£  field.  Statistics  from  the  survey  are 
published  in  NSF's  annual  pubUcation 


series  Academic  Science  and 
Engineering  R&D  Expenditures  and  are 
available  electronically  on  the  World 
Wide  W^. 

The  survey  will  be  mailed  primarily 
to  the  administrators  at  the  Institutional 
Research  Offices.  To  minimize  burden, 
institutions  are  provided  with  (in 
addition  to  paper  copy)  an  automatic 
survey  questionnaire  (ASQ)  diskette, 
pre-loaded  with  the  institutions 
previous  years  data  and  a  complete 
program  for  editing  and  trend  checking. 
Respondents  are  encouraged  to  submit 
their  response  via  the  ASQ  diskette  or 
electronically  via  internet. 
Approximately  60%  responded  via  ASQ 
or  electronically  to  this  volimtary 
stirvey  in  FY  1994  and  a  total  response 
rate  of  90.6%  was  obtained.  Burden 
estimates  are  as  follows: 


Total  number  of  hisUtuBons 

Dodorale-granting 

Masters-granling 

Di)chetof>  degree 
orbetow 

— ~ 

Burden  hours 

FY  190B— 480  

FY  1993-700  

FY  1994—518 

20.8 
21.0 
21.6 

12.0 
8.1 
7.7 

4A 
S2 
4^ 

Dated:  October  29. 1996. 
Haraan  G.  Flaming, 

NSF  Qaamnce  Officer. 

(FR  Doc  96-28132  Filed  11-1-96;  8:45  am] 

■UMQ  OOOC  THS-01-M 

National  Sdanoa  Board;  Nominationa 
for  Mambafshlp 

The  National  Science  Board  (NSB)  is 
the  policymaking  body  of  the  National 
Science  Foimdation  (NSF).  The  Board 
consists  of  24  members  appointed  by 
the  President,  with  the  advice  and 
consent  of  the  Senate,  for  six-year  terms, 
in  addition  to  the  NSF  Director  ex 

.  officio.  Section  4(c)  of  the  National 
Science  Foimdation  Act  of  1950,  as 
amended,  states  that:  "The  persons 
nominated  for  appointment  as  members 
of  the  Board  (1)  shall  be  eminent  in  the 
fields  of  the  basic,  medical,  or  social 
sciences,  enginewing,  agriculture, 
education,  research  management,  or 
public  affairs;  (2)  shall  be  selected  solely 
on  the  basis  of  established  records  of 
distinguished  service;  and  (3)  shall  be  so 

•  selected  as  to  provide  representation  of 
the  views  of  scientific  and  engineering 
leaders  in  all  areas  of  the  Nation." 
All  of  the  members  whose  terms 
expire  in  May  1998  are  eligible  for 
reappointment.  Current  NSB 
membership  is  as  follows: 


Terms  Expire  May  10, 1998 

Dr.  F.  Albert  Cotton,  Distinguished 
Professor,  Department  of  Chemistry, 
Texas  A&M  University,  College 
Station,  TX 

Dr.  Charles  E.  Hess,  Director  of 
International  Programs  Office. 
University  of  California,  Davis,  CA 

Dr.  John  E.  Hopcroft,  Joseph  Silbert 
Diean  of  Engineering,  Cornell 
Univwsity,  Ithaca,  NY 

Dr.  Shirley  Malcom,  HEAD,  Directorate 
for  Education  and  Human  Resources 
Programs,  American  Association  for 
the  Advancement  of  Science, 
Washington,  D.C 

Dr.  James  L.  Powell,  President  and 
Director,  Natural  History  Museum  of 
Los  Angeles  Coimty,  900  Exposition 
Boulevard,  Los  Angeles,  CA 

I>r.  Frank  H.T.  Rhodes,  President 
Emeritus,  Cornell  University,  Ithaca, 
NY 

Dr.  Ian  M.  Ross,  President-Emeritus, 
AT&T  Bell  Laboratories,  Inc.,  101 
Crawfords  Comer  Road,  Holmdel,  NJ 

Dr.  Richard  N.  Zare,  (Chairman, 
National  Science  Board),  Marguerite 
Blake  Wilbur  Professor  of  Chemistry, 
Department  of  Chemistry,  Stanford 
Univnsity,  Stanford,  CA 


Tenns  Expire  May  10. 2000 

Dr.  Sanfbrd  Gieenberg,  Chairman  and 
CEO,  TEI  Industries.  Inc.. 
Wasiungton,  D.C. 

*  Dr.  Jane  Lubchenco,  Wayne  and 
Gladys  Valley  Professor  of  Marine 
Biology  and  Distinguished  Professor 
of  Zoology,  Oregon  State  University, 
Corvallis,  OR 

Dr.  Eve  L.  Menger,  Director. 
Characterization  Science  and 
Services,  Coming,  Inc.,  Coming,  NY 

Dr.  Claudia  I.  Mitchell-Keman.  Vice 
Chancellor,  Academic  ASairs  and 
Dean,  Ckaduate  Division,  Office  of  the 
Chancellor,  University  of  California, 
Los  Angeles,  CA 

Dr.  Diana  Natalido,  (Vice  Chairman, 
National  Science  Board),  President, 
The  University  of  Texas  at  El  Paso,  El 
Paso,  TX 

Dr.  Robert  M.  Solow,  Institute  Professor 
Emeritus,  Department  of  Economics, 
Massachusetts  Institute  of 
Technology,  Cambridge,  MA 

Dr.  Warren  M.  Washington,  Senior 
Scientist  and  Head,  Climate  Change 
Research  Section,  National  Center  for 
Atmospheric  Research.  Boulder,  00 

Dr.  John  A.  White,  Jr.,  Regents'  Professor 
and  Dean  of  Engineering,  Eugene  C 
Gwaltney  Professor,  Geoigia  Institute 
of  Tedinology.  Atlanta.  GA 
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Expiim  May  10. 2002* 

Dr.  John  A.  Armstrong.  IBM  Vice 

President  for  Science  and  Technology 

(Retired).  Amherst.  MA 
Dr.  Mary  K.  Galllard.  Professor  of 

Physics.  University  of  California. 

Berkeley.  Berkeley.  CA 
Dr.  M.R.C  Greenwood,  Qiancellor. 

University  of  California  Santa  Cruz. 

Santa  Cruz.  CA 
Dr.  Stanley  V.  Jaskolski.  Vice  President. 

Eaton  Corporation,  Eaton  Center. 

Qeveland,  OH 
Dr.  Eamon  M.  Kelly.  President.  Tulane 

University.  New  Orleans,  LA 
Dr.  Vera  Rubin,  Staff  Member. 

Department  of  Terrestrial  Magnetism. 

Carnegie  Institution  of  Washington. 

Washington.  DC. 
Dr.  Bob  H.  Suzuki,  President,  California 

State  Polytechnic  University.  Pomona. 

CA 
Dr.  Richard  Tapfa,  Professor. 

Department  of  Computational  and 

Applied  Mathematics.  Rice 

University,  Houston,  TX 

MamlMr  Ex  Officio 

E)r.  Neal  F.  Lane,  Director.  National 
Science  Foundation.  Washington, 
D.C 

The  Board  and  the  Director  solicit  and 
evaluate  nominations  for  submission  to 
the  President.  Nominations 
accompanied  by  biographical 
information  may  be  forwarded  to  the 
Chairman.  National  Science  Board.  4201 
Wilson  Boulevard.  Arlington,  VA. 
22230.  no  later  than  January  3,  1997. 

Any  questions  should  be  directed  to 
Mrs.  Susan  E.  Fannoney.  Staff  Assistant. 
National  Science  Board  (703/306-2000). 

*  NSB  nominee  pending  U.S.  Senate 
confinnation. 

Dated:  October  29. 1996. 
Rkkard  N.  Zars. 

Chaimtan,  National  Science  Board. 
(PR  Doc.  96-28120  Filed  11-1-96;  8:45  ami 


Speciai  Emphaeis  Panel  In 
Agronomical  Sclencee  (lise);  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  that  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  (1186)  will  be  holding  panel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Stellar 
Astronomy  and  Astrophysics  Program 
in  the  area  of  Astronomical  Sciences.  In 
order  to  review  the  large  volume  of 
proposals,  panel  meetings  %vill  be  held 
on  November  19-20  (2)  and  November 


21-22  (3).  All  meetings  %vlll  be  cloaed  to 
the  public  and  wrill  be  held  at  the 
National  Science  Foimdation.  4201 
Wilson  Boulevard.  Arlington.  Virginia, 
from  8:30  AM  to  5:00  PM  each  day. 

Contact  Penan:  Dr.  Bilsan  Prial,  Program 
Director,  StsUar  Astronomy  and 
Astrophysics.  Division  of  Astmoomical 
Scieocas.  National  Scienoa  Foundatloo. 
Room  1045. 4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  306-1825. 

Reason  for  Qoeing:  The  proposals  being 
reviewBd  Include  Infbrmatioo  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  luch  as 
•alaries.  and  personal  Infonnation 
conamlng  individuals  aieociated  with  the 
propoaala.  These  matters  are  axampt  under  5 
U.S.Q  552b(c)  (4)  and  (6)  of  the  Govammant 
in  the  Sunshine  Act 

Dated:  October  28, 1906. 


Advloory  Panel  for  Btomolecular 
Stnidufa  and  Function;  NoOoe  of 


M.  Rabeoca  Wlnklar. 

ComaUttee  Management  Officer. 

(FR  Doc  96-28123  Filed  11-1-96:  8:45  am) 


Special  Emphaaia  Panel  In  Biological 
Sdenoea;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Bmphaait  Panel  in  Biological  Sdencae 
(#1754). 

Data  and  Time:  November  20-22, 1996. 
SKW  a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilaon  Blvd..  Room  680,  Arlington.  VA 
22230. 

7>pe  of  Meeting:  Cloeed. 

Contact  Perton:  Dr.  Fred  StoUnitz,  Program 
Director.  Research  Experiancat  for 
Undergraduate*.  Room  615.  National  Science 
Foundation,  4201  Wilson  Boulevard,  VA 
22230.  Telephone:  (703)  306-1413. 

Minutea:  May  be  obuined  from  contact 
person  listed  above. 

Purpoee  of  Meeting:  To  provide  advice  and 
reconunendationa  concerning  proposals 
(ubmitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  response  to  the  Research 
Experiences  for  Undergraduates  program 
announcement  (NSF  96-102). 

Reason  for  Gating:  The  proposals  baing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  Individuals  aaaodated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c],  (4)  and  (6)  of  the  Govamment 
in  the  Sunshine  Act 

Dated:  October  28. 1996. 
M.  Sahaoca  Winkler. 
Committee  Management  Officer. 
(FR  Doc  96-28128  Fikd  11-1-96;  8:45  am) 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Advisory  Panel  Cor  Biomolecular 
Structure  and  Function— (1134)  (Panel  B). 

Date  and  Time:  Monday,  TuMday,  and 
Wednesday.  November  18, 19,  k  20. 1996 
8:30  a.m.  to  6M)  pjn. 

Place:  National  Sdenoe  Foundation,  4201 
Wilson  Blvd.,  Room  390,  Arlington.  VA 
22230. 

7>pe  (^Meeting:  Qoeed. 

Contact  Person:  Dr.  Kamal  Shukla.  Program 
Director  for  Molecular  Biophysics,  Room  655. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230.  (703/ 
306-1444). 

Purpoee  of  Meeting:  To  provide  advice  and 
racoounandations  concaniing  proposals 
submitted  to  NSF  far  financial  support 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Molecular 
Biophysics  Program  as  part  of  the  selection 
proceaa  far  avrards.. 

liaason  for  doting:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  Infarmation;  financial  data,  such  as 
salaries;  and  personal  infarmation 
oonoemlng  individuals  associated  with  the 
proposals.  Theaa  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  28, 1996. 


M.  Rabacca  Winkler, 

Committee  Management  Officer. 
(FR  Doc.  96-28122  Filed  11-1-96;  8:45  am] 
1 0001  rm-si-M 


SfMdal  Emphaaia  Panel  In  Chemiatry; 
Notlcaofr' 


In  acoardance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Chemistry  (1191). 

Dote  and  Time:  November  22. 1996  from 
7:30  a.m.  to  4:00  p.m. 

Place:  Room  1020.  NSF.  4201  Wilson 
Blvd.,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joseph  Reed,  Program 
Director  for  Chemistry  Research 
Instrumentation  and  Facilities  (CRIF) 
Program.  Room  1055,  National  Sdance 
Foundation.  4201  Wilson  Blvd.,  Arlington. 
VA  22230.  Telephone:  (703)  306-1849. 

Purpoee  of  Meeting:  To  provide  advice  and 
recommendations  concerning  propoaala 
submitted  to  the  National  Science 
Foundation  far  fin«nrt«i  support 

Agenda:  To  review  and  evaluate  Chemistry 
Rasaarch  Instrumantatiosi  and  Facilitias 
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proposals  as  part  of  the  selection  process  for 
swards. 

Asoson  /or  Qoeing:  The  propoeals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infbimation;  financial  data  such  as 
salaries,  and  personal  informstion 
concerning  individuals  asaociated  with  the 
propMals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  tba  Government 
in  the  Sunshine  Act 

Dated:  October  28. 1996. 
M.  SalMOca  Wbdder. 
Coounidee  ManagementOffioer. 
(FR  Doc  96-28124  Filed  11-1-96;  8:45  am) 


Special  Emphaaia  Panel  In  Compular 
and  Computation  Reeeereh;  Notice  of 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Computer  and  Computation  Research  (1192). 

Date  and  Time:  November  18  and  22, 1996 
from  8:30  a.m.  to  5:00  p.m. 

Mace:  Room  320,  330,  340  and  360,  NSF 
4201  Wilson  Blvd.,  Arlington.  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  S.  Kamal  Abdali, 
Program  Director  for  Numeric.  Symbolic,  and 
Geometric  Computation  Program,  OCR.  Room 
1145,  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlhigton.  VA  22230. 
Telephone  (703)  30fr-1912. 

Purpoee  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support 

Agenda:  To  review  and  evaluate  Numeric, 
SymboUc  and  Geometric  Computation 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  doting:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  October  28, 1996. 
M.  Kabeoca  WiaUar, 
Committee  Management  Officer. 
[FR  Doc  96-28126  Filed  11-1-96;  8:45  am] 

iuen  oooc  7SH-01-M 


Special  Emphaaia  Panel  In  Croaa 
nadplinary  Actlvttiaa;  Notice  of 
Mealing 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.92- 
463.^88  amended),  the  National  Sdenoe 
Foundation  announces  the  following 
meeting. 


Name:  Special  Emphasis  Panel  in  Croaa 
Disciplinary  Activities  (1193). 

Date  and  Time:  Novanhn  19. 1996.  from 
8:30  am  to  5:00  pm. 

PTace:  Rooms  1120  and  1150.  NSF  4201 
WUaaa  Blvd..  Arlington.  VA 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Harry  Hedges.  Program 
Diiector  fat  Cross  Disciplinary  Activities, 
Room  1160,  Nstional  Science  Foundation. 
4201  Wilaon  Blvd..  Arlington.  VA  22230. 
Telephone:  (703)  306-1980. 

Purpose  oflaheting:  To  provide  advice  and 
recommendations  conoeming  jHoposals 
sulnnitted  to  the  National  Science 
Foundation  for  financial  support 

Agenda:  To  review  and  evaluate  CISE 
Research  Experiences  for  Undergraduates' 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  include  ii^ormation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  vrith  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  October  28, 1996. 
M.  Rabeoca  linnkler. 
Committee  Management  Officer. 
[FR  Doc  96-28125  Filed  11-1-96:  8:45  am) 
ilUMQ  CODE  75tS-01-M 


Special  Emphaaia  Panel  In 
Oeoaclencaa;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geoscienoes  (1756). 

Date  and  Time:  Monday,  November  18  to 
Friday,  November  22, 1996;  8:30  am — 5:00 
pm. 

Pface:  Rooms  310,  320, 330,  340,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Michael  R.  Reeve, 
Section  Head,  Division  of  Ocean  Sciences, 
Ocean  Sciences  Research,  Room  725, 
National  Science  Foundaticm,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1582. 

Purpoee  ofhtoetiitg:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Ocean 
Sciences  Research  Section  proposals  as  part 
of  the  selection  process  ibr  awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  include  iniicHmation  of  a 
proprietary  or  confidential  nature,  including 
technical  infiHmation;  finAnrial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  5S2b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


Dsted:  October  28, 1996. 
M.  Bflbaoca  WlnUar. 

Conunittse  Afanogenient  Officer. 

[FR  Doc  96-28129  Filed  11-1-96;  6:45  am) 


Special  Empliaala  Panel  in  liuman 
neaourca  Peyeiopment;  Notice  of 
Mealing 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Sdenoe 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Human 
Resource  Envelopment  (#1199). 

Dote  and  Time:  November  18  and  19, 1996. 
8:30  a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  VA  Room  370 
(November  18),  Room  950  (November  19). 

7>pe  of  Meeting:  Qoaed. 

Contact  Person:  Lawrence  Scadden  h  Mary 
Kohlwman,  Natimal  Science  Foundation, 
4201  Wilson  Blvd.,  Arhngton,  VA  22230. 
Telephone:  (703)  306-1636. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Programs 
far  Persons  with  Disabilities  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  include  infonnation  of  a 
pro{nietary  or  confidential  nature,  including 
technical  infonnation;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  October  28, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-28121  Filed  11-1-96;  8:45  am] 

HLUMQ  COOC  7Ba»-01-M 


Adviaory  Panel  for  Social  and  Political 
Science;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Ad  (Pub.  L.  92- 
463  as  amended),  the  Naticmal  Sdenoe 
Foundation  (NSF). 

Nanw:  Advisory  Panel  for  Social  and 
Political  Science  (#1761). 

Date  and  Time:  November  21-22, 1996; 
9KX)  a.m.  to  5:00  pjn. 

Place:  National  Sdenoe  Foundation, 
Stafford  Place,  4201  Wilaon  Boulevard,  Room 
920,  Arlington,  VA  2223a 

Contact  Person:  Dr.  Frank  Sdoli  and  Dr. 
Rick  Wilson,  Program  Directors  kx  Political 
Sdence,  National  Sdance  Foundation. 
Telephone:  (703)  306-1761. 

Agencbi:  To  review  and  evaluate  the 
political  science  (xoposals  as  part  of  the 
selection  process  fm  awards. 

Date  and  Time:  December  16-17, 1996; 
9:00  a.m.  to  5K)0  pan. 
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Plac»:  National  Sciencs  Foundation, 
Stafford  Placa.  4201  Wilson  Boulevard.  Room 
970.  Arlington.  VA  22230. 

Contact  Panon:  Dr.  Harmon  Hoach. 
Program  Director.  Law  and  Social  Scianca. 
National  Scianca  Foundation.  Telepbooe 
(703)  306-1762. 

Agenda:  To  review  and  evaluate  the  Law 
and  Social  Science  Propoaals  a*  a  part  of  the 
•election  proceaa  for  awards. 

Date  and  Time:  December  12-13.  1M6; 
9:00  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place.  4201  Wilson  Boulevard.  Room 
370.  Arlington.  VA  22230. 

Contact  Penon:  Dr.  William  S.  Balnbridge 
and  Dr.  Patricia  White.  Program  Directors  for 
Sociology.  National  Science  Foundation. 
Telephone  (703)  306-1756. 

Agenda:  To  review  and  evaluate  the 
Sociology  propoaals  as  a  part  of  the  selection 
process  for  swards. 

Type  of  h4eetingf:  Cloeed. 

Piirpoae  of  Meeting:  To  provide  advice  and 
recommendations  concerning  suppiort  for 
research  propoaals  submitted  to  the  NSF  Cor 
financial  support. 

Aaoaon  for  Qoeing:  The  propoaals  being 
reviewed  Include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b<c)  (4)  and  (6)  of  the  Covaramenl 
in  the  Sunshine  Act. 

Dated:  October  28. 1906. 


M. 

ConunMee  klanag^ment  Officer. 

(PR  Doc.  0»-2S127  Plied  11-1-M:  8:45  ami 


NUCLEAR  REQULATORY 
C0IME8SI0N 

OooufiMnlB  Containing  RaporUng  or 
RooordkMpIng  RoqulrwiMnts:  NoUo* 
of  Panding  Submittal  to  the  Offleo  of 
Managaniont  and  Budget  (OMB)  for 

AOENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACHOM:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
reauest  to  OMB  and  solicitation  of 
public  comment. 


f:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  Application  for  License  to 
Export  Nuclear  Material  and  Equipment, 
NRC  Form  7 

2.  Current  OMB  approval  number 
3150-0027 


3.  How  often  the  collection  is 
required:  On  occasion:  for  each  separate 
request  for  a  specific  export  license  and 
for  exports  of  inddentef  radioactive 
material  using  existing  general  licenses. 

4.  Who  is  required  or  asked  to  report: 
Any  person  in  the  U.S.  who  wishes  to 
export:  (a)  nuclear  material  and 
equipment  subject  to  the  requirements 
of  a  specific  license:  (b)  radioactive 
waste  subject  to  the  requirements  of  a 
specific  license;  and  (c)  incidental 
radioactive  material  that  is  a 
contaminant  of  shipments  of  more  than 
100  kilograms  of  non- waste  material 
usingexistlng  NRC  general  licenses. 

5.  The  numoer  of  annual  respondents: 
153 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  330  hours  (2.2  hours  per 
response) 

7.  Abstract:  Any  person  in  the  U.S. 
wishing  to  export  nuclear  material  and 
equipment  requiring  a  specific 
authorization  or  radioactive  waste 
requiring  a  specific  authorization  must 
file  an  application  for  a  license  on  NRC 
Form  7.  The  application  will  be 
reviewed  by  the  NRC  and  by  the 
Executive  Branch,  and  if  applicable 
statutory,  regulatory,  and  policy 
considerations  are  satisfied,  the  NRC 
will  issue  a  license  authorizing  the 
export. 

A  completed  NRC  Form  7  must  also 
be  filed  by  any  person  in  the  U.S. 
wishing  to  use  existing  NRC  general 
lioeoaes  for  the  export  of  incidental 
radioactive  material  twfbre  the  export 
takes  place  (if  the  total  amount  of  the 
shipment  r^ntaintng  the  indden^tj 
radioactive  material  exceeds  100 
kilograms).  The  form  is  reviewed  by  the 
NRC  to  ensure  that  the  NRC  is  informed 
before  the  fiact  of  these  kinds  of 
shipments  and  to  allow  NRC  to  inform 
other  interested  parties,  as  appropriate, 
including  import  control  autiiorities  in 
interested  foreign  countries. 

Submit,  by  January  3, 1996,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Documoit  Room. 
2120  L  Street  NW..  (lower  level). 


Washington,  DC.  Members  of  the  public 
who  are  in  the  Washington.  DC  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advanced  Copy  Document 
Library).  NRC  subsystem  at  FedWorld. 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington.  DC  area  can  dial 
FedWorld.  1-800-303-9672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608. 

Comments  and  questions  may  be 
directed  to  the  NRC  Clearance  Officer, 
Brenda  lo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33. 
Washington,  DC  20555-0001.  or  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BJSl«NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cnudbrd. 

Detignated  Senior  Official  for  Information 
Resources  Management. 
(PR  Doc.  96-28225  Filed  11-01-^96;  8:45  am) 


PodiatNoa.  SO-317, 60-31«,  and  72-q 


BaMmora  Qaa  and  Elactrtc  ( 
(Calvart  CMffa  Nudav  Pmaar  Plant. 
Unit  Noa.  1  and  2  and  Bia  I 
Spant  Fual  Stoiaga  hwMMIon);  I 
Approving  T^Miatar  of  Lloanaaalor 
Calvart  CMIi  Nudaar  Powar  PlaM.  UnK 
Noa.  1  and  2  and  «ia  Indapandant 
Spant  Fual  Storage  Inatallatfon 

I 

Baltimore  Gas  and  Electric  Company 
(BGE)  is  the  licensee  for  Calvert  ChBa 
Nuclear  Power  Plant.  Unit  Nos.  1  and  2, 
and  the  associated  Independent  Spent 
Fuel  Storage  Installation.  BGE  has  the 
exclusive  responsibility  for  the 
construction,  operation,  and 
maintenance  of  Calvert  Cli£Es  Nuclear 
Power  Plant.  Unit  Nos.  1  and  2  and  the 
Independent  Spent  Fuel  Storage 
Instaillation,  as  reflected  in  Operating 
License  Nos.  DPR-53,  DPR-69  and 
Material  License  No.  SNM-2505  of  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  issued  on  July  31. 1974  and 
November  30,  1976.  and  November  25. 
1992.  respectively.  The  facility  is 
located  on  the  western  shore  of  the 
Chesapeake  Bay.  in  Calvert  County. 
Maryland. 
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By  letter  dated  April  5, 1996,  BGE 
submitted  its  request  for  approval 
pursuant  to  Sections  50.80. 50.90.  72.50, 
and  72.56  of  Title  10  of  the  Code  of 
Federal  Regulations,  of  the  transfer  of 
and  amendments  to  Operating  Licenses 
Nos.  DPR-53  and  DPR-«9  and  Material 
License  No.  SNM-2S05  for  Calvert  ClifEs 
Nuclear  Power  Plant,  Unit  Nos.  1  and  2 
and  the  Independent  Spent  Fuel  Storage 
Installation.  On  May  22, 1996,  June  12, 
1996,  and  July  15, 1996.  notices  of  the 
proposed  actions  were  published  in  the 
Federal  Register  (61  FR  25697,  29771, 
36914). 

The  license  transfers  and  amendments 
are  requested  in  connection  with  a 
pending  merger  between  BGE  and 
Potomac  Electric  Power  Company 
(PEPCO)  into  Constellation  Energy 
Corporation.  The  proposed  license 
transfers  would  transfer  authority  to 
possess  and  operate  Calvert  Cli^ 
Nuclear  Power  Plant,  Unit  Nos.  1  and  2 
and  the  Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  from  BGE  to 
Constellation  Energy  Corporation.  The 
proposed  amendments  would  change 
the  licenses  to  reflect  the  transfer  of  the 
licenses  by  substituting  Constellation 
Energy  Corporation  in  place  of  BGE  as 
licensee  for  Calvert  Cliffe  Nuclear  Power 
Plant.  Unit  Nos.  1  and  2,  and  the  ISFSI. 

The  technical  qualifications  of 
Constellation  Energy  Corporation  to 
carry  out  its  responsibilities  under  the 
operating  licenses  will  be  the  same  as 
those  of  BGE.  The  transfer  of  the 
operating  licenses  to  Constellation 
&iergy  Corporation  involves  no 
significant  changes  to  either  the 
technical  organization  or  staff 
responsible  for  operating  the  facility. 
Botii  before  and  after  the  transfer, 
essentially  the  same  BGE  nuclear 
organization  and  staff  will  be 
responsible  for  the  operation  and 
maintenance  of  Calvert  Clifb.  The 
transfer  requires  no  change  in  the 
numbers  and  qualifications  of  personnel 
who  operate  Calvert  Cliffs.  Although 
specific  individuals  may  join  or  leave 
the  nuclear  staff,  the  tedinical  and 
administrative  abilities  wiU  remain 
essentially  unchanged. 

The  Constellation  Energy  Corporation 
management  directly  responsible  for 
Calvert  ChBs  will  be  experienced  BGE 
Nuclear  Managera.  The  transfer  involves 
no  changes  in  the  training  program  or 
procedures  applicable  to  the  Calvert 
ClifiiB  operating  organization.  The 
current  Calvert  CUffs  personnel  training 
program  and  operating  organization  are 
set  forth  in  the  updated  final  safiaty 
analysis  report  for  Calvert  QiBs.  Given 
that  Constellation  Energy  Corporation 


management  directly  responsible  for 
Calvert  Clifb  will  be  BCE  Nuclear 
Managers,  the  transfer  will  result  in  no 
adverse  impact  with  respect  to  technical 
qualifications. 

BGE  proposes  to  restructure  itself  by 
merging  with  PEPCO.  The  company 
formed  as  a  result  of  the  merger  would 
be  Constellation  Energy  Corporation, 
which  is  currenUy  a  subsidiary  of  BGE 
and  PEPCO  formed  for  the  purpose  of 
consummating  the  merger  and  would 
become  the  owner  and  operating 
licensee  for  the  two-unit  Calvert  Clifb 
Nuclear  Power  Plant,  as  well  as  the 
ISFSI. 

BGE  indicates  that  the  purpose  of  the 
merger  is 

*  *  *  to  achieve  benefits  for  BGE's  and 
PEPCO's  shareholders,  customers  and 
communities  that  would  not  be  available  if 
they  were  to  remain  separate  companies.  The 
benefits  are  expected  te  be  achieved  through 
significant  reduction  in  operating  costs 
(estimated  at  appreKimately  $1.3  billion  in 
nominal  dollars,  net  of  costs  to  achieve,  over 
a  10-year  period)  *  *  *.  (Application  dated 
April  5, 1996  to  Transfer  and  Amend 
Operating  License  Nos.  DPR-53  and  DFR-69, 
and  ISFSI  license  SNM-250S,  Calvert  ClifEs 
Nuclear  Power  Plant,  Attachment  1,  p.  5.) 

BGE  indicates  that  Constellation 
Energy  Corporation  will  be  an  "electric 
utility"  as  defined  in  10  CFR  50.2.  That 
is,  Constellation  Energy  Corporation 
will  continue  to  be  engaged  in  the 
generation,  transmission,  and 
distribution  of  electricity  and  will 
remain  subject  to  the  rate  regulatory 
authority  of  the  Maryland  Public 
Service  Commission,  the  District  of 
Columbia  Public  Service  Commission, 
and  the  Federal  Energy  Regulatory 
Commission.  Based  on  the  information 
provided  in  BGE's  application,  the  staff 
finds  that  there  will  be  no  near-term 
substantive  change  in  Constellation 
Eneigy  Corporation's  financial  ability  to 
contribute  to  the  operations  and 
decommissioning  of  its  Calvert  ClifEs 
units  as  a  result  of  the  proposed  merger. 
Thus,  pursuant  to  10  CFR  50.33(f), 
Constellation  Energy  Corporation  is 
exempt  from  further  financial 
qiialifications  review  as  an  electric 
utility.  The  staff  finds  that  the  financial 
information  provided  in  BGE's 
application  for  transfer  of  SNM-2505,  as 
required  by  10  CFR  72.22(e), 
demonstrates  that  funding  for  operation 
and  decommissioning  of  the  ISFSI  will 
not  be  adversely  affected  by  the  merger. 

Based  on  the  above,  the  staff 
concludes  that  Constellation  Energy 
Corporation  will  be  financially  qualified 
with  respect  to  holding  the  licenses  for 
the  Calvert  CUSIb  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2  and  the  Indepraident 
Spent  Fuel  Storage  Installation. 


The  Calvert  Clifb  Nuclear  Po%ver 
Plant  received  its  construction  pennit 
(CP)  prior  to  enactment  of  Section  105 
of  the  Atomic  Energy  Act.  Nuclear 
plants  that  received  CPs  prior  to 
enactment  of  Section  105  in  December 
1970  were  isaued  104b  licenses  rather 
than  103  commercial  licenses  and  were 
grandfethered  for  purposes  of  antitrust 
review.  Consequentiy,  the  staff  is  not 
conducting  a  significant  change 
antitrust  review  as  a  result  of  the 
proposed  merger  involving  BGE  and 
PEPCO. 

BGE  has  asserted  that  Constellation 
Energy  Corporation  will  not  be  owned, 
controlled  or  dominated  by  an  ahen, 
foreign  corporation  or  foreign 
government  and  will  not  be  acting  as  an 
agent  or  representative  of  any  other 
person. 

On  the  basis  of  a  review  of  the 
information  in  the  letter  of  April  5, 
1996,  and  other  information  before  the 
Commission,  the  NRC  staff  finds  that 
the  transfer  of  the  Calvert  Clifb  Nuclear 
Power  Plant,  Units  No.  1  and  No.  2  and 
Independent  Spent  Fuel  Storage 
Installation  operating  licenses  to 
Constellation  Energy  Corporation,  will 
not  adversely  affect  protection  of  public 
health  and  safety  or  the  common 
defense  and  security.  Therefore,  the 
NRC  staff  concludes  that  Constellation 
Energy  Corporation  is  quaUfied  to  be  the 
holder  of  the  licenses,  subject  to 
conditions  set  forth  herein  and  the 
transfer  of  the  licenses  is  otherwise 
consistent  vnth  applic^le  provisions  of 
law.  regulations,  and  orders  issued  by 
the  Commission.  An  environmental 
assessment  and  finding  of  no  significant 
impact  was  published  in  the  Fedav] 
Register  on  October  10, 1996  (61  FR 
53241). 

m 

Accordingly,  pureuant  to  Sections 
161b,  161i,  and  164  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  §§  2201(b),  2201(i),  and  2234,  and 
10  CFR  50.80  and  10  CFR  72.50,  It  is 
hereby  Ordered  that  the  Commission 
consents  to  the  proposed  transfer  of  the 
licenses  described  herein  between  BGE 
and  Constellation  Energy  Corporation 
subject  to  the  following:  (1) 
amendments  to  the  licenses  described 
herein,  consistent  with  the  contents  of 
and  reflecting  this  Order,  must  be  issued 
and  become  effective  as  of  the  date  of 
issuance;  (2)  should  the  transfer  of  the 
licenses  not  be  consummated  by 
December  31, 1997,  this  Order  shall 
become  null  and  void,  provided, 
however,  on  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 
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IV 

Any  penoD  advenely  affBcted  by  this 
Order  may  file  •  request  for  ■  heaibig 
with  respect  to  iseuVnoe  of  the  Order. 
Any  person  requesting  a  hearing  shall 
set  faith  with  particularity  how  such 
persoD's  interest  is  adversely  affected  by 
this  Order  and  shall  address  the  oriteria 
set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
CcHmnission  will  issue  an  Order 
designating  the  time  and  place  of  such 
heeiinfl. 

The  usue  to  be  considered  at  any 
such  hearing  will  be  whether  this  Order 
should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  Secretary  of  the  Commission. 
U.S.  Nucdear  Regulatory  Commission. 
Washington.  EX:  20555-0001,  Attention: 
Chief  Docketing  and  Services  Section,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC.  by  the  above  date. 
Copies  should  also  be  sent  to  the  Office 
of  uie  General  Counsel  and  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nudeer  Regulatory 
Commission.  Washington.  DC  20555, 
and  to  ).  E.  Silbert.  Esquirs,  Shaw, 
Pittman,  Potts  and  Trowtiridge,  2300  N 
Street  NW..  Washington.  DC  20037. 

This  Order  is  effective  upon  issuance. 
For  further  details  with  respect  to  this 
action,  see  the  application  dated  April 
5,  1996,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Doomient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC. 
and  at  the  local  public  dociunent  room 
located  at  the  Calvert  County  Library, 
Prince  Frederick.  Maryland  20678. 

Dat«d  at  Rockvillfl,  Maryland,  this  18th  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Commisaion. 

FrudiI.Mir^iia.|r.. 

Acting  Director.  Offkx  of  Nuclear  RBoctor 
Regulation. 

Cari  I.  Paparieile. 

Oiractor.  Office  of  Nuclear  Material  Safety 
and  Safeguarde. 

(PR  Doc.  96-28222  Filed  11-1-96:  8:45  am) 


[Dochat  No.  50-262] 

Brtgham  Young  Unlvwaity  (Brigham 
Young  Unlvoralty  L-77  RMMrch 
n—ctof);  Ordar  Tarminaling  Faculty 
Ucanaa 

By  application  dated  June  28. 1990,  as 
supplemented  on  July  2. 1991.  and 
Maitih  9. 1992.  Brigham  Young 
University  (BYU  or  the  licensee) 
requested  from  the  U.S.  Nuclear 
Regulatory  Commission  (the 


Commisdon)  authorlaation  to  H<«Mnttt 
and  dispoae  of  the  componaat  parts  of 
the  BYU  L-77  Reeeaich  Ra«:tar  kxxtad 
on  the  licensee's  campus  in  Provo,  Utah. 
The  July  2. 1901,  letter  mnt«iiMMi  a 
request  that  upon  oompletian  of 

limmmmimainnlng^  aUthorlzatiaD  be 

given  for  taxminatian  of  Facility  Lioanae 
No.  R-109.  A  "Notice  of  Proposed 
Issuance  of  Ordars  Authorizbig 
Dispoaition  tA  Component  Parts  and 
Tenninating  Facility  Uosnee."  was 
published  in  the  Fadaral  »«;fHTT  on 
August  1, 1091  (56  FR  36851).  No 
requests  for  a  hearing  were  recaivad.  By 
Order  dated  July  23, 1902  (57  FR 
33979).  the  Commiasion  authorizad 
dismantling  of  the  facility  and 
dispositian  of  component  parts  as 
proposed  in  the  »Ur«inmtM<rt«««g  pifQ 
of  the  licensee.  By  letter  dated  April  15. 
1994,  as  supplonantad  on  May  30, 
October  9.  and  December  7. 1005,  the 
licensee  submitted  th^ 
Deoommissioning  Survey  far  the  L-77 
Research  Reactor. 

The  reactor  fiial  has  been  removed 
from  the  oars  and  was  shipped  to  a 
Department  of  Eneny  (DCK)  Cscillty. 
The  reectcr  facility  has  been  completely 
dismantled  and  all  requirements 
pertaining  to  residual  radioactivity, 
personnel  and  external  radiation 
exposure,  and  fuel  disposition  have 
been  satisfied.  The  termination 
radiation  survey  and  associated 
documentation  demonstrate  that  the 
facility  and  site  are  suitable  for  release. 
Confirmatory  radiological  surveys 
verified  that  the  facility  complied  with 
the  recommended  regulatory  guidance 
for  release  of  the  fadlity  for  unrestricted 
use.  Accordingly,  the  Commission  has 
found  that  the  licensee  decommissioned 
the  facility  in  accordance  with  the 
approved  deoommissioning  plan  and 
the  facility  has  been  dismantled  and 
decontaminated  pursuant  to  the 
Commission's  Order  dated  July  23, 
1992.  The  component  parts  and  fuel 
have  been  disposed  of  in  accordance 
with  the  Commission's  regulations  in  10 
CFR  Chapter  I,  and  in  a  manner  not 
inimical  to  the  commcm  defense  and 
security,  nor  to  the  health  and  safisty  of 
the  public.  Therefore,  on  the  besis  of  the 
application  filed  by  BYU,  and  pursuant 
to  Sections  104  and  161  b.  and  i.  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  in  accordance  with  10  CFR 
50.82(b)(6).  FadUty  Ucanse  No.  R-109 
is  terminated  as  of  the  date  of  this 
Order.  In  accordance  with  10  CFR  Part 
51,  the  Commission  has  determined  that 
the  issuance  of  this  termination  Order 
will  have  no  significant  environmental 
impact.  The  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 


was  published  in  the  Federal : 

on  October  28, 1006  (61  FR  55672). 

For  further  details  with  respect  to  this 
action  see  (1)  the  applicatiao  for 
tarminatian  of  FacUity  License  No.  R- 
100.  dated  July  2. 1001.  as 
supplamented,  (2)  the  Comminion's 
SaJaty  Evaluatian  related  to  the 
termination  of  the  lioenae.  (3)  the 
Enviromnental  Assessment  and  Finding 
of  No  Significant  Impact,  and  (4)  the 
"Notice  of  Proposed  Issuanoe  of  Orders 
Authorizing  Dispoaition  of  Component 
Parts  and  Terminating  Facility  License," 
published  in  the  Fadaral  Kagistar  on 
August  1, 1001  (56  FR  36851).  Each  of 
theee  items  is  available  for  public 
inspection  at  the  Commission  Public 
Document  Room,  2120  L  Street,  N.W., 
Washington,  D.C  20037. 

Copies  of  items  2,  3,  and  4  may  be 
obtaiiMd  upon  request  from  the  U.S. 
Nuclear  Regulatory  Commission. 
Waahington.  D.C.  20555-0001, 
Attention:  Director,  Division  of  Reector 
Program  Management 

Dated  at  RockvUle,  Maryland  this  20th  day 
ofOctobarl906. 

For  the  Nuclear  Regulatory  Conuniasian. 
'AeaasT.MaHtB. 
Dbectat,  DMeion  of  Reactor  Pngram 
Uanagaamnt.  Office  of  Nuclear  Reactot 
Regulatioa. 

[FR  [)oc.  06-28224  Rled  11-1-06: 8:4S  am] 


Nottca  Of  Itauanoa  Of  Branch  Taehnical 
PoaMon  on  Scraankig  MattMdology  for 
Aaaaaaing  Prior  Land  Buriaia  of 
RadtoaetlvaWaalaAuftMrizadUndar    - 
Formar  10  CFR  20.304  and  20302  for 
Intarim  Uaa  and  Commant 

MNMARY:  This  notice  is  to  advise  the 
public  of  the  U.S.  Nuclear  Regulatory 
Conunissitxi's  issuanoe  of  a  Branch 
Technical  Position  (BTP)  which 
provides  a  screening  methodology  that 
the  staff  finds  acceptable  to  determine 
the  need  for  further  characterization 
and/or  rmnediation  of  prior  low-level 
radioactive  vvaate  disposal  conducted 
under  the  provisions  of  fmmer  10  CFR 
20.304  and  20.302. 

Burial  of  certain  quantities  of 
radioactive  waste  in  soil,  by  licensees, 
without  prior  NRC  approval,  was 
authorized  on  January  29, 1959  (22  FR 
548).  This  authorization  was  codified  in 
former  10  CFR  20.304.  On  January  28. 
1981.  the  NRC  concluded  that  it  was 
inappropriate  to  continue  generic 
authoriziations  of  burials  pursuant  to  10 
CFR  20.304  writhout  regard  to  facton 
such  as  location  of  burial, 
concentrations  of  radioactive  material, 
form  of  packaging,  and  notification  of 
NRC  Therefore.  NRC  reednded  10  CFR 
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20.304  (45  FR  71761).  As  of  January  28, 
1981,  licensees  wishing  to  perform  on- 
site  disposal  of  the  type  previously 
authorized  under  10  CFR  20.304  were 
required  to  obtain  prior  NRC  approval 
in  accordance  with  10  CFR  20.302. 

Disposals  made  pursuant  to  former  10 
CFR  20.304  and  20.302  at  facilities 
licensed  under  10  CFR  Parts  30. 40.  and 
70,  and  that  have  been  imuted  for  NRC 
licensed  operations  for  a  period  of  24 
months,  are  subject  to  the  requirements 
of  the  "Final  Rule  on  Timeliness  in 
Decommissioning  Nuclear  Facilities" 
(59  FR  36026,  effective  August  15, 1994) 
(hereinafter  called  the  "Timeliness 
Rule").  Licensees  who  have  unused 
outside  areas  (e.g.,  burial  areas) 
containing  elevated  levels  of  licensed 
radioactive  materials,  are  required  to 
notify  NRC,  that  they  are  in  possession 
of  these  areas  and  must  begin  following 
a  schedule  for  decommissioning  these 
areas.  For  timing  provisions  related  to 
decommissioning,  see  10  CFR  30.36(d), 
40.42(d),  70.38(d),  and  72.54(d). 

On  August  19, 1996.  NRC  published 
Information  Notice  96-47 
"Recordkeeping,  Decommissioning 
Notifications  for  Disposal  of  Radioactive 
Waste  by  Land  Burial  Authorized  under 
Former  10  CFR  20.304,  20.302,  and 
Current  20.2002."  This  notice  re- 
emphasized  NRC's  position  that  former 
burials  are  covered  under  the 
Timeliness  Rule,  outlined  the 
decommissioning  schedule  required  by 
the  rule,  and  stated  that  NRC  would 
develop  a  screening  methodology  for 
assessing  former  burials.  This  screening 
methodology  is  being  issued  as  a  draft 
BTP  and  is  attached  to  this  notice. 

Because  of  the  deadlines  associated 
with  the  Timeliness  Rule,  this  BTP  is 
being  issued  for  public  use  and 
comment  for  90  days.  At  the  end  of  the 
90  day  period,  the  comments  received 
will  be  evaluated  to  determine  if  the 
BTP  should  be  revised.  Since  there  is  a 
possibility  that  the  comments  could 
result  in  a  substantial  change  to  the 
BTP,  NRC  will  not  make  any  decisions 
regarding  the  assessment  of  prior  burials 
imtil  after  the  conunents  can  be 
evaluated. 

All  comments  should  be  addressed  to 
Heather  Astwood,  Mail  Stop  T-7F-27, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  A  copy  of  the 
BTP  is  also  located  in  the  NRC's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  20555.  A  copy  is  also 
on  the  I^C  homepage  which  can  be 
accessed  at  www.nrc.com. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Astwood,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safaty  and  Safeguards,  U.S.  Nuclear 


Regulatory  Commission,  Mail  Stop  T- 
7F-27,  Washington.  DC  20555, 
telephone  (301)  415-5819. 

Dated  at  Rockville,  MD  this  25th  day  of 
October  1996. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Michael  F.Weber, 

Chief,  Low-Levd  Waste  and  Decmnmissioning 
Projects  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

Draft — Branch  Technical  Position 

Screening  Methodology  for  Assessing 
Prior  Land  Burials  of  Radioactive  Waste 
Authorized  Under  Former  10  CFR 
20.304  and  20.302 

October  1996 

Low-I^evel  Waste  and  Deoommiasioniag 
Projects  Brandi,  Division  of  Waste 
ManagBOMnt,  Office  of  Nuclear  Material 
SafiBty  and  SafiBguards 
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Draft — Screening  Methodology  for 
Assessing  Prior  Land  Burials  of 
Radioactive  Waste  Authorized  Under 
Former  10  CFR  20.304  and  20.302 

1.0    Purpose 

This  Branch  Technical  Position  (BTP) 
provides  a  screening  methodology  that 
the  staff  finds  acceptable  to  determine 
the  need  for  further  characterization 
and/or  remediation  of  prior  low-level 
radioactive  waste  disposals  conducted 
under  the  provisions  of  former  10  CFR 
20.304  and  20.302.  This  BTP  is  intended 
to  be  a  final  evaluation  for  former 
burials.  Decisions  made  based  on  this 
BTP  are  not  expected  to  change  because 
of  the  issuance  of  future  rules  or 
standards. 

2.0    Introduction 

Burial  of  certain  quantities  of 
radioactive  waste  in  soil,  by  licensees, 
without  prior  NRC  approval,  was 
authorized  on  January  29, 1959  (22  FR 
548).  This  authorization  was  codified  in 
former  10  CFR  20.304.  On  January  28, 
1981,  NRC  concluded  that  it  was 
inappropriate  to  continue  generic 


authorizations  of  biirials  piusuant  to  10 
CFR  20.304  without  regard  to  factors 
such  as  location  of  burial, 
concentrations  of  radioactive  matmial, 
form  of  pAnVAgino  and  notification  of 
the  Nucuear  Regmatory  Conmiission. 
Therefore,  NRC  rescinded  10  CFR 
20.304  (45  FR  71761).  As  of  January  28, 
1981,  licouees  wishing  to  perform  on- 
site  disptMals  of  the  type  previously 
authorized  imder  10  CFR  20.304  were 
reqiiired  to  obtain  prior  NRC  approval 
in  accordance  with  10  CFR  20.302. 

On  May  21, 1991, 10  CFR  Part  20  was 
revised  (56  FR  23360)  and  10  CFR 
20.302  was  replaced  by  20.2002. 
According  to  10  CFR  20.1008(b), 
licensees  were  required  to  comply  with 
the  new  10  CFR  20.2002  exclusively  on 
January  1, 1994.  The  requirements  of  10 
CFR  20.2002  are  similar  to  the  original 
requirements  in  former  10  CFR  20.302, 
with  the  addition  of  requirements  for 
submitting  analyses  and  procedures  for 
maintaining  doses  within  estabbshed 
dose  limits  and  as  low  as  reasonably 
achievable  (ALARA). 

Disposals  made  pursuant  to  former  10 
CFR  20.304  and  20.302  at  facilities 
licensed  under  10  CFR  Parts  30,  40,  and 
70,  and  that  have  been  unused  for  NRC 
licensed  operations  for  a  period  of  24 
months,  are  subject  to  the  requirements 
of  the  "Final  Rule  on  Timeliness  in 
Deconuniteioning  Nuclear  Facilities" 
(59  FR  36026,  effective  August  15. 1994) 
(hereinafter  called  the  "Timeliness 
Rule").  Licensees  who  have  unused 
outside  areas  (e.g.,  burial  areas) 
containing  elevated  levels  of  licensed 
radioactive  materials,  are  required  to 
notify  NRC,  that  they  are  in  possession 
of  these  areas  and  must  begin  following 
a  schedule  for  decommissioning  these 
areas.  For  timing  provisions  related  to 
decommissioning,  see  10  CFR  30.36(d), 
40.42(d).  70.38(d).  and  72.54(d}. 

The  evaluations  required  before  the 
Commission  terminates  a  license  or 
releases  a  former  burial  area  from  a 
license  related  to  disposed  material 
were  discussed  in  the  supplemental 
information  to  the  final  rule  on  the 
"General  Requirements  for 
Decommissioning  Nuclear  Facilities" 
(53  FR  24021),  published  June  27, 1988. 
In  the  statement  of  considerations  for 
the  final  rule,  NRC  stated  that  it  ".  .  . 
wiU  take  a  hard  look  at  the  extent  to 
which  the  site  has  been  previously  used 
to  dispose  of  low-level  radioactive  waste 
by  land  burial  and  decide  what  remedial 
measures,  including  removal  of  such 
soil  off-site,  are  appropriate  before  the 
site  can  be  released  for  unrestricted  use 
and  the  license  terminated." 

On  August  19, 1996,  NRC  published 
Information  Notice  96-47 
"Recordkeeping,  Decommissioning 
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Notifications  for  Disposals  of 
Radioactive  Waste  by  Land  Burial 
Authorized  under  Former  10  CFR 
20.304.  20.302.  and  Current  20.2002." 
This  notice  re-emphasized  NRC's 
position  that  former  burials  are  covered 
under  the  Timeliness  Rule,  outlined  the 
decommissioning  schedule  required  by 
the  rxxle.  and  stated  that  NRC  would 
develop  a  screening  methodology  for 
assessing  former  burials. 

3.0    Discussion 

During  decommissioning.  NRC  will 
evaluate  disposals  authorized  under 
former  10  CFR  20.304  and  20.302.  to 
determine  whether  they  are  acceptable 
for  release  for  unrestricted  use,  based  on 
their  potential  impact  on  the  health  and 
safety  of  the  public.  The  acceptability  of 
a  disposal  will  depend  on  the  potential 
for  significant  exposure  to  members  of 
the  public  who  may,  at  some  time  in  the 
future,  develop  and  use  the  disposal  site 
for  a  private  residence,  farm,  business, 
or  other  purpose. 

This  methodology  is  intended  to  be 
used  by  the  licensee  as  a  screening  tool 
to  determine  which  burial  sites,  in 
general,  are  acceptable  for  release  for 
unrestricted  use,  recognizing  that 
exceptions  may  be  identified  by  NRC 
andyor  the  licensee.  This  screening  tool 
will  be  based  on  the  total  activity 
disposed  of  in  the  burial  ground  and  the 
potential  for  that  activity  to  produce  a 
significant  doee  to  a  member  of  the 
public.  Although  this  methodology 
estimates  doses,  they  are  very 
conservative  estimates.  Actual  doses 
produced  by  a  site  would  be  a  fraction 
of  the  doses  estimated  using  this 
screening. 

For  those  sites  which  pass  this 
screening,  in  general,  the  staff  will 
require  no  further  characterization  or 
remediation  effort.  Those  sites  that  do 
not  pass  the  screening  would  require 
more  detailed  analysis.  This  may  consist 
of  site  characterization  and  dose 
assessments  by  the  licensee  and  NRC. 
Remediation  may  also  be  necessary. 
This  is  not  to  say  that  sites  that  do  not 
pass  the  screening  will  be  required  to 
remediate.  This  process  is  intended  to 
screen  out  simpW  sites  with  small 
inventories.  More  detailed  evaluations 
can  then  be  performed  for  the  more 
complex  sites,  or  sites  with  unique 
circumstances  (i.e..  no  records,  or  burial 
located  under  a  building).  It  is 
recognized  that  spot  concentrations  in 
the  waste  may  exceed  NRC's 
radiological  criteria  for 
decommissioning  (57  FR  13389.  "Action 
Plan  to  Ensure  Timely  Cleanup  of  Site 
Decommissioning  Management  Plan 
Sites"),  but  the  overall  risk  to  the  public 
is  limited  by  the  total  inventory,  site 


characteristics,  or  other  factors.  It  is  also 
recognized  that  these  burials  may  not  be 
the  only  residual  activity  contained  at  a 
site.  This  screening  is  intended  to 
evaluate  the  risks  p>oeed  by  an  on-site 
burial  independent  of  any  other 
evaluations  of  dose  contributions  from 
other  areas  of  the  site.  A  fadUty  which 
contains  larger  quantities  of 
contamination  would  be  required  to 
complete  a  site  and  facility 
characterization  program  and  a  detailed 
dose  assessment  that  accounts  for  doses 
from  all  sources.  Because  such  a  site/ 
facility  could  conceivably  have  residual 
contamination  levels  that  result  in  doses 
that  are  just  below  the  unrestricted 
release  criterion,  it  is  not  justified  to 
exclude  a  former  burial  site  or  sites. 
Therefore,  this  screening  cannot  be  used 
for  sites  that  have  surface  soil  or 
building  contamination  outside  of  what 
is  contained  in  the  burial  site  and  sites 
where  members  of  the  public  would  be 
exposed  concurrently  to  both  the  burial 
and  other  residual  radioactivity.  It  is 
restricted  for  use  at  those  sites  where  a 
former  burial  is  expected  to  be  the  only 
source  of  residual  contamination  at  time 
of  decommissioning. 

The  Timeliness  raile,  published 
August  15, 1994,  outlines  a  schedule  for 
licensees  to  follow  in  performing 
decommissioninB  activities  and  reqtiires 
Ucensees  to  notify  NRC  of  plans  to  meet 
this  schedule.  It  also  requires  licensees 
to  decommission  portions  of  their  site, 
including  "unused  outdoor  areas." 
which  have  not  been  used  for  s  period 
of  24  months.  These  outdoor  areas 
include  former  10  CFR  20.304  and 
20.302  disposals,  and  are,  therefore, 
subject  to  the  Timeliness  Rule. 

Tnere  are  several  issues  associated 
with  the  assessment  of  prior  burials. 
Many  licensees  amsidered  these  burials 
to  be  [Mrmanent  disposals  at  the  time  of 
placement.  Licensees  did  not  budget  the 
time  nor  monetary  resources  to  evaliiate 
these  sites  at  the  time  of 
decommissioning.  There  is  also  a 
concern  about  the  cost  benefit  of 
evaluating  these  sites  for 
decommissioning.  Many  universities 
and  hospitals  disposed  of  small 
quantities  of  wastes  associated  with 
research  and  medical  applications.  The 
cost  to  characterize  and  remediate  small 
burials  of  byproduct  materials  may 
outweigh  the  hazards  avoided. 
However,  some  burials  may  pose  greater 
risks  to  the  public,  such  as  those 
containing  significant  Quantities  of 
source  and  special  nuclear  material 
wastes.  At  these  sites,  characterization 
and/or  remediation  may  be  needed  and 
costs  of  remediation  will  be  considered 
for  sites  that  are  below  100  mrem/yr  and 
have  an  adequate  ALARA  analysis.  In 


addition,  there  are  concerns  about  the 
Quantity  and  quality  of  available 
disposal  recoiYls.  At  the  time  of 
decommissioning,  complete  records  of 
10  CFR  20.304  and  20.302  disposals  are 
necessary  for  NRC  to  evaluate  the 
acceptability  of  the  dispcwals.  Former  10 
CFR  20.401(c)(3)  stated  that  records  of 
disposals  made  pursuant  to  10  CFR 
20.302  and  20.304  should  be  maintained 
imtil  NRC  authorizes  their  disposition. 
However,  for  many  of  the  older  sites, 
these  records  are  scarce  or  ui^ivailable. 
The  sites  that  have  no  burial  records, 
may  be  required  to  evaluate  and/or 
characterize  the  burials.  Then,  if  NRC 
determines  that  the  site  does  not  pose  a 
risk  to  the  public,  the  site  could  be 
released  for  unrestricted  use.  If, 
however,  it  is  determined  that  the  site 
could  pose  a  significant  risk,  the 
licensee  may  be  required  to  remediate 
the  burial.  "Hiis  analysis  is  based  on  the 
radiological  risks  associated  with  the 
burial.  If  the  burial  areas  require 
characterization  and/or  ranediation, 
other  applicable  local,  state,  at  federal 
radiological  and  non-radiological 
regulations  should  be  considered. 
To  help  alleviate  some  of  these 
concerns,  the  staff  (developed  this 
screening  methodology  to  determine 
wdiich  former  burials  require  additional 
characterization  and  assessment  and 
which  burials  are  acceptable  for 
unrestricted  use.  To  pmform  this 
screening,  the  licensee  will  need  a  copy 
of  Part  20,  Appendix  B,  and  NUREG- 
1500  "Working  Draft  Regulatory  Guide 
on  Release  Criteria  for 
Decommissioning:  NRC  Staff's  Draft  for 
Comment."  ■  The  NRC  will  defer 
decisions  on  releasing  former  burials 
based  on  this  methodology  imtil  this 
draft  is  finalized. 

4.0  Regulatory  Position 

4.1  Scope 

The  methodology  of  this  BTP  applies 
to  prior  burials  of  radioactive  material 
that  were  buried  under  10  CFR  20.304 
and  20.302.  This  methodology  is  not 
intended  to  be  applied  to  burial  sites 
that  are  currently  in  use  or  to  evaluate 
former  or  proposed  burials  under  10 
CFR  20.2002.  The  final  rule  on 
"Decommissioning  Recordkeeping  and 
License  Termination:  Documentation 
Additioas,"  was  issued  on  July  26, 1993  . 
(58  FR  39628),  and  requires  a  single 
document  listing:  (1)  All  areas  outside 
restricted  areas  where  current  and 
previous  wastes  have  been  buried,  (as 
documented  under  10  CFR  20.2108); 
and  (2)  other  information  necessary  to 
ensure  that  decommissioiiing  is  carried 
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out  in  accordance  with  the  NRC's 
regulations.  Therefore,  for  disposals 
made  pursuant  to  10  CFR  20.2002. 
waste  disposal  records  should  be 
suffidentiy  accurate  and  complete  to 
demonstrate  acceptability  for  release  in 
accordance  with  recordkeeping  and 
decommissioning  requirements.  In 
addition,  recent  approvals  of  10  CFR 
20.2002  disposal  requests  have  been 
based  on  the  assumption  that  the  site 
would  be  released  for  unrestricted  use. 
Guidance  fior  evaluating  these  burials  is 
contained  in  NUREG-1101.  "Onsite 
Disposal  of  Radioactive  Waste."  As 
stated  previously,  this  screening  is 
intended  to  be  used  for  sites  in  which 
the  former  burial  is  expected  to  be  the 
only  source  of  residual  contamination  at 
the  time  of  decommissioning.  This 
screening  is  based  only  on  the 
radiological  risks  associated  with  the 
burial,  ff  the  burial  areas  require 
characterization  and/or  remediation,  or 
contain  hazardous  and/or  mixed  wastes, 
other  applicable  local,  state,  or  Federal 
radiological  and  non-radiological 
regulations  should  be  considered. 

This  screening  is  intended  to  be  used 
by  both  the  licensee  and  NRC  to 
determine  the  ultimate  disposition  of 
the  burial  groimd.  Licensees  will 
perform  the  screoiing  calculations,  NRC 
staff  will  review  the  calculations  and 
make  a  final  determination  if  the  site 
passes  the  screening.  If  the  NRC's 
review  indicates  the  site  passes  the 
screening,  no  further  evaluation  or 
characterizati(Hi  of  the  site  will 
generally  be  required.  The  site  can  be 
removed  from  the  license,  if  that  is  the 
wish  of  the  licmsee,  and  the  site  will 
not  need  to  be  revisited  during  license 
termination.  Those  sites  that  do  not  pass 
this  screening  will  require  more  detailed 
analysis  to  assess  potential  radiological 
risks.  The  amount  of  analysis  lequhed 
beyond  this  screening  depends  on  the 
complexity  of  the  site,  the  amount  of 
available  site  characterization 
information  and  site  characteristics,  and 
will  be  determined  on  a  case-by-case 
basis. 

4.2    Screening  Methodology 

4.2.1    General  Approach 

This  methodology  consists  of  three 
steps.  The  first  step  involves  collecting 
information  on  the  materials  which 
were  buried  at  the  site.  The  other  two 
involve  conservative  dose  assessments 
using  this  historical  information  to 
determine  the  possible  consequences 
bom  human  exposure  to  the  buried 
materiaL  The  Step  2  calculations  are 
performed  first  because  they  require  a 
inin<Tn«l  amount  of  information  about 
the  site,  and  are  easy  to  perform.  If  a  site 


passes  Step  2.  there  is  no  need  to  collect 
additional  information  required  to 
perform  Step  3  calculations  because 
Step  2  is  more  conservative.  If  the  site 
does  not  pass  Step  2,  then  Step  3 
calculations  should  be  performed.  If  a 
site  bils  both  Steps  2  and  3,  this  site 
requires  more  detailed  analysis  to 
determine  whether  it  poses  an 
unacceptable  risk  to  the  public. 

4.2.2    Step  1 — Records  Review 

The  first  step  for  the  licensee  shoidd 
be  a  review  of  the  burial  records.  These 
records  should  indicate  the  activity  and 
types  of  isotopes  that  were  disposed  of 
at  the  site  and  the  time  period  for  those 
disposals.  All  available  and  relevant 
records  should  be  used  to  develop  a 
complete  inventory  for  the  burial  area. 
The  total  activity  of  each  isotope  in  the 
entire  burial  site  should  be  determined 
and  converted  into  microcuries  (|iCi). 
This  total  inventory  should  be  adjusted 
to  account  for  radioactive  decay  which 
has  occurred  since  the  time  of  burial. 

It  may  be  difficult  to  find  records  for 
some  of  the  older  burials.  Many  of  these 
sites  may  have  had  several  chainges  in 
management  or  location  of  record 
storage,  and  the  records  may  have  been 
misplaced  or  lost.  If  no  records  are 
available,  this  methodology  can  be 
performed  using  the  original  possession 
limits  contained  in  the  Uoense  for  the 
site  for  the  actual  or  reasonable  estimate 
of  time  in  which  iba  trench  was  in 
operation  and  estimating  the  throughput 
resulting  from  the  licensed  activity 
during  that  time.  This  approach  would 
most  likely  overestimate  the  quantities 
in  the  burial  site  because  the  activity 
disposed  of  in  a  burial  is  typically  only 
a  fraction  of  the  activity  allowed  to  be 
possessed  under  the  license  based  on 
NRC  staff  experience.  This  will  only  be 
allowed  for  estimating  the  total 
inventory  for  use  in  Step  2.  If  there  are 
no  records,  the  trench  size  could  not  be 
determined,  and.  therefore.  Step  3  could 
not  be  implemented.  If  using  the 
original  possession  limits  rmults  in  not 
passing  this  screening  criteria,  the 
licensee  should  consult  with  NRC  for 
case-by-case  guidance  for  evaluating  the 
site.  Tlie  maximum  quantity  that  was 
allowed  to  be  buried  in  the  trenches 
under  rescinded  10  CFR  20.304. 
Appendix  C  cannot  be  used  as  an 
estimate  for  the  quantity  of  isotopes  in 
the  trenches  because  NRC  has  identified 
instances  in  decommissioning  burial 
sites  where  disposal  limits  were 
exceeded.  Without  some  evidence  (i.e., 
disposal  records)  that  these  guidelines 
were  followed,  the  licensee  and  NRC 
can  have  little  confidence  in  the  trench 
inventory. 


If  no  records  are  avidlable  and  the  use 
of  license  limits  result  in  a  failure  at 
Step  2,  the  licensee  can  take  some 
intrusive  samples  of  the  burial  ground 
to  determine  me  general  type  and 
concentration  of  isotopes  at  the  site  and 
then  perform  this  screening.  The  level  of 
characterization  necessary  (i.e.,  number 
of  samples)  will  be  determined  on  a 
case-by-case  basis  in  consultation  with 
NRC  staff.  NRC  draft  "Branch  Technical 
Position  on  Site  Characterization  for 
Decommissioning  Sites,"  dated 
November  1994,  contains  a  description 
of  the  type  of  site  diaracterization 
information  that  could  be  required. 
After  Step  1  is  complete  and  the  total 
activity  for  each  isotope  in  the  burial 
site  is  estimated,  the  licensee  should 
continue  with  Step  2. 

4.2.3    Step  2 — Groundwater  Ait/iwqy 

Following  the  general  screening 
model  approach  described  in  NC^PM 
Report  No.  123,  this  step  assumes  that 
the  total  activity  for  each  isotope  is 
leached  into  the  iriinimnm  quantity  of 
water  needed  to  meet  a  femily  of  four's 
average  use  in  one-year  (91  m^). 
Therefore,  the  activity  of  each  isotope 
(after  decay)  shoidd  be  divided  by  9.1E7 
milliliters  (ml)  to  obtain  a  concentration 
(C)  for  each  isotope  as  follows: 


CMCi/ml  = 


total  inventory  (pCi) 


(1) 


9JE7ml 

The  concentratian  of  each  isotope  can 
be  compared  to  the  effluent  release 
criteria  contained  in  Part  20,  Appendix 
B,  Table  2,  Column  2  for  water.  The 
concentrations  contained  in  this  table 
are  estimated  to  produce  a  dose  of 
approximately  50  mrem/yr  assuming  an 
individual  consumes  2  liters/day. 
Because  Appendix  B  lists 
concentrations  in  ^Ci/ml  for  isotopes 
which  result  in  a  dose  of  50  mrem,  this 
concentration/dose  ratio  can  be  used  to 
estimate  the  dose  produced  frtun  a 
diffierent  concentration  of  that  isotope. 
The  potential  dose  frtun  the  estimated 
concentration  for  the  isotopes  in  the 
burial  can  be  estimated  as  follows: 

(B/jCi/ml) 

where: 

Csthe  c(Hicentration  of  a  burial  site 

isotope  in  groundwater  (iQ/ml; 
B^the  Appendix  B,  Table  2,  Col.  2 

concentration  for  the  same  isotope; 

and 
D=the  doee  from  exposure  to  this 

isotope. 
This  calculation  should  be  pwfonned 
for  all  isotopes  in  the  burial  site.  After 
the  doses  are  estimated  for  eadi  isotope. 


5e720 
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tb*  doMs  should  be  totaled.  If  the  total 
doM  is  leu  than  the  100  mrem/yr 
scraening  level,  the  site  passes  Step  2 
and,  in  general,  the  site  will  requira  no 
additional  evaliiations.  If  the  doee  is 
greater  than  the  100  mrem/yr  screening 
level,  then  the  analyses  of  Step  3  should 
be  performed. 

NelK  Step  3  CANNOT  bu  uMd  for  isotopM 
with  stomic  numbera  of  88  or  higher.  Step  3 
UM*  drsft  NUREC-1500.  which  is  cumntly 
undatgotng  ravisiona  for  thaee  iaotopM.  If  a 
■its  containa  these  isotopes,  licensees  alunild 
consult  with  NRC  staff  for  case-by-case 
guidance  for  evalusting  these  sites.  If  a  site 
passes  Step  2.  then  it  passes  the  screening. 
If  a  site  contains  isotopes  with  atomic  weight 
greater  tlun  88.  and  It  fails  Step  2,  then  the 
site  Mis  the  screening  and  must  be  evaluated 
on  a  case-by-case  basis. 

4.2.4    Step  3 — Exhumation 
Concentration 

In  this  step,  it  is  assimied  that  the 
total  inventory  of  the  site  is  evenly 
distributed  throughout  the  burial 
trenches.  Most  burial  sites  consist  of 
several  burial  trenches  located  at  the 
same  site.  The  activity  of  each  isotope 
shoidd  be  divided  by  the  total  grams  of 
material  in  the  trenches.  This  will 
produce  a  trench  concentration  (\iCi/ 
gram  of  waste)  for  each  isotope.  This 
calculation  should  only  consider  the 
specific  burial  area  containing  the  waste 
and  contaminated  soils.  It  should  not 
include  the  soil  cap,  if  one  is  present, 
or  the  6  feet  of  clean  soil  which  was 
required  to  be  placed  between  burials 
conducted  under  the  provisions  of  10 
CFR  20.304.  For  example,  if  a  100  m> 
site  contained  6  burial  trenches  with 
each  one  having  a  volume  of  10  m^,  the 
total  inventory  would  be  assimied  to  be 
evenly  distributed  over  the  volume  of 
the  trenches  (60  m>),  not  the  volume  of 
the  site  (100  m^).  For  sites  where  the 
volume  of  the  trenches  cannot  be 
reasonably  determined,  licensees  should 
consult  with  NRC  stafif  for  caae-by-case 
guidance  for  evaluating  these  sites. 

This  step  of  the  methodology  assimies 
that  a  member  of  the  public  builds  a 
house  directly  on  the  burial  site.  The 
Draft  Environmental  Impact  Statement 
developed  for  10  CFR  Fart  61, 
"Licensing  Requirements  for  Land 
Disposal  of  Radioactive  Waste,"  dated 
September  1981  (NUREC-0782), 
contains  information  concerning  the 
dilution  of  waste  caused  by  exhumation 
of  a  building  foundation.  Appendix  G  of 
NUREG-0782  contains  the  inadvertent 
intruder  scenario  and  states  that  the 
waste  concentration  should  be  reduced 
by  a  factor  of  4  to  account  for  dilution 
during  excavation  (the  contaminated 
material  would  be  mixed  with  the  clean 
cover  material  as  well  as  the  clean  soil 
surrounding  the  burial).  This 


conosntration  should  be  converted  into 
picocuries  per  gram  (pQ/g)  fcv 
comparison  with  NUREG-1500  values. 
NUREG-1500.  Appendix  A,  Table  A-1. 
"Total  Dose"  column  contains  the  total 
doae  calculated  using  a  residential 
scenario,  with  default  assiunptions.  and 
is  based  on  1  Pd/g  of  an  isotope.  To 
calculate  a  screening  dose  for  the  burial 
site,  the  above  calculated  exhximed 
concentration  can  be  multiplied  by  the 
Appendix  A  values. 

Dmmn/yr-CpCi/g^^55?5^     (3) 

pCi/g 
where 
Csthe  concentration  of  a  single  isotope 

in  the  burial  grouind; 
A*=the  NUREG-1500  Appendix  A.  Table 

A-1  dose  for  the  same  isotope;  and 
D«the  doae  from  exposure  to  this 

isotope. 
This  calculation  should  be  perfbnned 
for  all  isotopes  in  the  burial  site.  After 
the  doses  are  estimated  for  each  isotope, 
the  doses  should  be  totaled.  If  the  total 
estimated  doee  is  less  than  the  100 
mrem/yr  screening  level,  the  site  passes 
the  screening  and  no  further  analysis  is 
generally  necessary  for  the  site; 
however,  extenuating  circumstances 
may  warrant  further  review.  If  the 
estinuited  dose  is  greater  than  100 
mrem/yr  screening  level,  the  site  fails 
this  screening  analysis  and  the  licensee 
will  be  requirad  to  perform  additional 
site-specific  analyses  (Section  4.3.5). 
Example  calculations  are  provided  in 
Appendix  C. 

4.2.5    Results 

If  the  site  passes  one  of  the  steps 
above,  the  site  would  generally  not 
require  any  further  characterization  or 
remediation.  The  licensee  should 
submit  the  results  of  this  screening, 
including  a  description  of  the  site,  as 
known,  and  copies  of  the  calculations 
performed  for  tnis  screening.  This 
should  be  submitted  to  ^>IRC.  along  with 
a  statement  concerning  the  licensee's 
intention  to  take  no  further  actions  at 
the  site.  In  accordance  with 
recordkeeping  requirements,  the 
licensee  will  be  required  to  miiintiiin 
these  records  until  the  NRC  authorizes 
their  disposal.  Assuming  that  the 
licensee  submitted  the  notification  and 
analysis  in  a  timely  manner  (as 
described  in  IN  96-47),  NRC  would  then 
issue  a  letter  stating  that  the  licensee 
has  complied  with  the  Timeliness  Rule 
and  that  the  fonner  burial  is  suitable  far 
unrestricted  release.  It  will  then  be 
determined  by  NRC  and  the  licensee 
when  the  burial  site  would  be  released. 
This  BTP  is  intended  to  be  a  final 
evaluation  for  former  burials.  Dedaions 


made  baaed  on  this  BTP  are  not 
expected  to  change  because  of  the 
issuance  of  future  rules  such  as  NRC's 
radiological  critwia  for  license 
termination. 

There  may  be  instances  where  the 
licensee's  calculations  indicate  the  site 
passes  the  screeaing.  but  NRC 
determines  the  site  requires  more 
evaluation  to  consider  additional 
hazards  that  may  be  associated  with  the 
waste.  This  wotUd  include  sites  which 
contain  both  radioactive  and  hazardous 
wastes.  This  methodology  may 
determine  the  site  is  suitable  for  release 
based  on  the  radioactive  materials 
alone.  However,  the  presence  of 
hazardous  chemical  wastes  may  warrant 
additional  evaluation  to  ensure 
protection  of  the  public  and  the 
environment.  This  could  also  include 
sites  where  it  is  known  the  burial  will 
be  excavated  in  the  future  (i.e.,  the 
burial  is  in  the  path  for  a  future  road), 
sites  with  very  limited  burial  records, 
and  sites  where  there  is  other  residual 
contamination  outside  of  the  burial  area. 

If  the  site  fails  Step  3  above,  the 
licensee  will  be  required  to  perform 
more  specific  characterization  of  the 
site.  The  details  of  the  characterization 
process  and  the  level  of  detail  required 
vdll  be  determined  on  a  case-by-case 
basis.  NRC  draft  "Branch  Technical 
Position  on  Site  Characterization  for 
Decommissioning  Sites."  dated 
November  1994,  contains  a  description 
of  the  type  of  site  characterization 
information  that  could  be  required.  In 
some  cases,  if  the  characterization 
information  indicates  that  total  activity 
in  the  burial  site  is  less  than  the  activity 
originally  used  in  the  screening  methoa, 
this  more  realistic  total  activity  can  be 
used  in  the  screening  methodology.  If 
the  site  then  passes  the  screening  using 
this  new  activity,  the  site  would  not 
reouire  further  evaluation.  If  the  site 
fails  again,  then  the  licensee  will  have 
to  work  with  NRC  staff  to  develop  a 
plan  for  additional  actions  to  be  taken 
at  the  site.  Evaluations  beyond  this 
methodology  may  require  site 
characterization  information  and  a  dose 
assessment.  More  detailed  assessment  of 
the  environmental  transport  and 
potential  doses  should  he  conducted  in 
accordance  with  Policy  and  Guidance 
Directive  PG-8-08,  "Scenarios  for 
Assessing  Potential  Doses  Associated 
with  Residual  Radioactivity."  In  such 
cases,  sites  will  be  acceptable  for 
unrestricted  release,  if  pro|ected  doses 
are  a  small  fraction  of  100  mrem/yr  and 
ALARA,  considering  corrective  actions. 
The  staff  will  consider  the  magnitude  of 
the  projected  dose,  and  existing 
radiological  criteria  for 
decommissicHiing.  in  conjunction  with 
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the  objectives  of  keeping  residual 
contamination  levels  ALARA,  to 
determine  if  the  waste  may  ipose  a 
significant  risk  to  the  pubUc  and  the 
burial  reouires  remediation. 

It  should  be  noted  that  the  results  of 
this  screening  are  most  affected  by  the 
quantity  and  quality  of  the  records 
available  to  determine  total  inventory, 
and  the  assumptions  used  in 
determining  the  trench  concentration. 
Slight  variations  in  the  trench  size  could 
be  the  difference  between  a  site  flailing 
or  passing  the  methodology. 

4.3    Dose  Screening  Level  and  Basis 

This  methodology  uses  the  public 
dose  limit  of  100  mrem/yr  in  Part  20  as 
a  screening  level  for  determining  if  a 
site  poses  a  significant  risk  to  the 
pubuc.  Although  this  is  higher  than  the 
dose  levels  previously  imposed  for  on- 
site  burials  (i.e..  a  few  mrem/yr),  the 
staff  believes  this  is  appropriate  for 
screening  these  sites  because  of  the  high 
degree  of  conservatism  built  into  the 
methodology  and  limitations  of  existing 
information. 

Following  the  general  screening 
model  approach  described  in  the 
National  Council  on  Radiation 
Protection  and  Measurements  (NCRPM) 
Report  No.  123.  dated  January  22. 1996, 
Step  2  of  this  methodology  assumes  the 
total  inventory  in  the  burial  groimd  is 
leached  into  the  minimum  quantity  of 
water  needed  to  meet  the  average  water 
use  of  a  family  of  four  for  1  year  (91  m^). 
The  dose  is  then  calculated  asstuning  an 
individual  member  of  the  Camily  drank 
2  liters/day  of  the  91  m^  for  1  year.  The 
use  of  91  m3  is  also  the  screening 
default  value  used  in  NUREG/CR-5512, 
"Residual  Radioactive  Contamination 
From  Decommissioning"  (Table  6.22). 

NRC  staff  analysis  in  NUREG-ISOO, 
Table  A-1  contains  estimated  annual 
total  effective  dose  equivalent  factors. 
These  dose  factors  indicate  that  there 
are  cases,  in  which  the  inhalation  of  an 
isotope  in  a  residential  scenario  would 
produce  a  larger  dose  than  the  ingestion 
of  an  equal  amount  of  activity.  It  also 
indicates  that  the  direct  exposiue 
pathway  for  some  isotopes  may  be  more 
limiting  than  either  the  ingestion  or 
inhalation  pathway.  However. 
Appendix  A.  of  this  BTP,  contains  an 
analysis  which  demonstrates  that  the 
ingestion  scenario,  as  used  in  this 
methodology,  is  so  restrictive  that 
inhalation  and  direct  exposure 
calculations  are  not  necessary. 

Tlie  staff  considers  the  assxuiptions 
used  in  this  ingestion  scenario  to 
overestimate  lUiely  doses  to  potential 
members  of  the  public,  such  as:  (1) 
There  has  been  no  migration  from  the 
burial  so  that  the  total  inventory 


originally  placed  in  the  burial  remains: 
(2)  the  entire  inventory  leaches  into  the 
groundwater  in  a  one-year  period;  (3) 
someone  moves  onto  the  site,  and  places 
a  well  near  the  burial  ground  that  would 
capture  all  of  the  contaminated  water. 
(4)  there  is  no  sorption  of  the 
radionuclide  during  transport  and  only 
limited  dilution  and  dispersion;  (5)  a 
single  individual  drinks  only  well  water 
from  the  site  for  that  year.  As  shown  in 
the  example  given  later  in  this  section, 
more  likely  doses  to  a  hypothetical 
individual  would  be  a  small  fraction  of 
the  doses  estimated  in  this  methodology 
and  would  likely  be  in  the  range  of  a 
few  millirem  per  year  if  the  dose  using 
this  methodology  is  less  tlum  100  mrrao/ 

Step  3  of  this  methodology  assumes 
that  a  farmer  lives  on  top  of  the  Inirial 
ground  at  some  point  in  the  future.  This 
scenario  also  contains  several 
conservative  assumptions  such  as:  (1) 
There  has  been  no  migration  from  the 
burial  so  that  the  total  inventory 
originally  placed  in  the  burial  remains; 
(2)  that  an  intruder  inadvertenUy  digs 
into  the  waste  and  brings  the  entire  . 
inventory  to  the  surface;  and  (3)  the 
intruder  fails  to  recognize  the  waste. 
These  are  assumptions  used  in 
developing  the  exhumed 
concentrations.  There  are  also  several 
conservative  assimiptions  contained  in 
the  dose  conversion  factors  developed 
for  soils  in  NUREG-1500.  which  are 
used  in  this  step  to  estimate  screening 
doses. 

NUREG-1500  uses  a  family  farm 
scenario,  in  which  an  individual  lives 
on  the  site,  drinks  water  from  an  on-site 
well,  and  ingests  25  percent  of  his/her 
food  &t>m  a  garden,  on-site.  The 
resident's  house  and  garden  are 
assumed  to  be  in  the  contaminated  area, 
and  the  garden  alone  is  assimied  to  be 
2500  m2  (NUREG/CR-5512,  Table  6.23). 
Therefore,  to  contain  the  house  and 
garden,  the  contaminated  area  has  to  be 
larger  than  2500  m^.  Many  of  the  on-site 
disposals  that  have  been  reviewed  by 
NRC  in  the  past  have  had  aretis  less  than 
2500  m^.  These  sites  are  generally  too 
small  to  contain  a  house  and  a  geurden, 
and,  since  they  are  smaller  than  those 
used  in  NUREG-1500,  would  likely 
produce  a  smaller  dose  than  predicted 
using  NUREG-1500  values.  Therefore, 
based  on  the  conservative  assumptions 
used  in  both  estimating  the  soil 
concentration,  and  estimating  the  doses, 
the  actual  doses  produced  from  a  site 
are  expected  to  be  a  small  fraction  of  the 
screening  doses  predicted  using  this 
methodology. 

The  following  example  of  a  C9-134 
burial  is  used  to  illustrate  the  level  of 
conservatism  in  these  scenarios. 


Assuming  a  burial  contains  270  pCi  ^  of 
Cs-134,  the  resulting  dose  for  the 
ingestion  sceoario  in  Step  2  equals 
approximately  160  mrem/yr.  If  this 
same  inventory  is  evenly  distributed  in 
a  trench  which  is  5m  x  2m  x  Im,  the 
exhumation  concentration  is  calculated 
to  be  4.2  pCi/g  Cs-134  based  on  Step  3. 
Using  NUREG-1500,  this  results  in  a 
dose  of  approximately  13  mrem/yr.  As 
an  independent  check,  a  RESRAD 
analysis  was  also  performed  using  a 
concentration  of  4.2  pQ/g  Cs-134  and  a 
contaminated  zone  area  of  5m  x  2m,  but 
no  other  site  specific  information.  This 
analysis  produced  a  dose  of  7  mrem/yr 
(assuming  no  soil  cover  and  that  the 
groundwater  was  within  2  meters  of  the 
botiom  of  the  burial).  Therefore, 
although  the  scenarios  in  this 
methodology  can  predict  elevated  doses, 
they  are  only  for  screening  purposes  and 
do  not  necessarily  reflect  actual  doses 
which  could  be  produced  from  the  site. 
The  projected  doses  calculated  using  a 
more  rigorous  approach  are  a  small 
fraction  of  100  mrem/yr  screening  level. 

Appendix  A — ^Analysis  of  Other 
Padiways 

There  are  only  a  limited  number  of 
isotopes  for  which  the  inhalation 
pathway  is  more  limiting  than  the 
ingestion  pathway  for  the  residential 
scenario  in  NUREG-1500,  Appendix  A. 
Table  A-1.  For  all  of  these,  however,  the 
direct  exposure  pathway  is  even  more 
limiting  than  either  the  inhalation  or 
ingestion  pathways.  Hie  staff  created 
the  ingestion  pathway  scenario  used  in 
this  methodology  to  be  so  restrictive, 
that  even  for  isotopes  which  are 
primarily  an  external  hazard  (e.g.,  Co- 
60),  the  dose  produced,  based  on 
ingestion,  is  higher  than  one  produced 
using  an  external  scenario,  as  in 
NUREG-1500. 

Based  on  calculations  performed 
using  Step  3  of  this  BTP  and  the 
RESRAD,  version  5.1,  the  dose  modeling 
code,  Step  2  of  this  methodology 
produces  a  higher  screening  dose,  and, 
therefore,  is  more  restrictive  than  the 
other  two  methods.  Since  both  Step  3 
and  RESRAD  consider  all  pathways, 
including  direct  exposure,  in  the  dose 
calculations,  if  Step  2  doses  are  high 
then  the  other  pathways  do  not  need  to 
be  considered  independently.  To 
demonstrate  this,  it  was  assumed  that 
there  was  a  burial  trench  which 


'NRCs  standard  metrification  policy  i*  to  pbcs 
metric  units  fli*t,  fbllowod  by  non-nMtric  units  in 
parentheses.  However,  the  supporting  tables  for  this 
BTP  (i.e.,  10  CFR  Part  20,  Appendix  B)  ore 
preeented  in  non-metric  units,  tharefort.  for 
comparison  purposes  non-metric  units  are  used  in 
this  BTP.  A  conversion  table  is  contained  in 
Appendix  B. 
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contained  a  total  activity  of  270  (iCi  of 
Co— 60.  Co-60  was  chosen  because 
NUREG-ISOO  indicates  it  produces  the 
largest  external  dose  per  pCi/g.  It  was 
assumed  that  the  entire  inventory  of  the 
burial  was  contained  in  a  relatively 
small  trench,  with  an  area  of  10  m^  and 
depth  of  1  meter.  This  area  was  used  to 


be  consistent  with  the  contaminated 
zone  area  use'i  in  the  Step  3  screening 
of  this  BTP.  It  was  assumed  that  the 
groundwater  was  within  1  meter  of  the 
bottom  of  the  burial,  and  that  there  was 
no  cover  on  the  material.  If  the  total 
activity  is  used  in  Step  2,  a  screening 
dose  of  48  mrem/yr  is  estimated.  Step  3 

Appendix  B — Metric  ConTeraion  Table 


of  the  screening  estimates  a  dose  of 
approximately  40  mrem/yr,  and  a 
REJSRAD  analysis  predicts  18  mrem/yr. 
A  RESRAD  analysis  using  more  site 
specific  parameters  (i.e.,  cover 
thickness,  depth  to  groimdwater)  would 
likely  reduce  this  dose  even  further. 


Ouanttty 

From 

To  metric 

MuWplyby 

AcMvty  

Ci  (curie)  „ 

rem 

MBq  (iMoquereO  

37,000.0 

0.01 

0.3048 

0.02831685 

3.786412 

Dose  equivalarTt  

Sv  (sievert) _ 

m  (meler)  .  . 

Length  

« (toet)  

Vokjme  _ 

ft' 

m> ..     . 

Volume _ 

gai  (gallon) 

L  (Wer) „..„ 

Appendix  C — Sample  Calculations 

1 .0  Example  Site  No.  1 

This  site  contains  1-3  animal 
carcasses  that  were  tagged  with  41 
millicuries  (mCi)  Cs-134,  10.5  Mci  Fe- 
55,  60  Mci  Zn-65.  2.7  Mci  Co-60  and 
25  Md  1-125.  These  animals  were 
placed  in  a  5mx2mxlm  burial  pit  in 
1980. 

1.1  Step  1 — Records  Review 

No  burial  records  were  available  to 
determine  how  many  of  the  tagged 
animals  were  placed  in  the  pits.  There 
were  records  on  the  number  of  animals 
tagged,  and  the  maximum  activity  that 
was  used  to  tag  these  animals. 
Therefore,  the  maximum  activity  of  each 
isotope  was  used  to  estimate  the  total 
inventory.  The  burial  has  been  in  place 


for  15  years,  which  is  sufficient  time  for 
Zn-65  and  1-125  to  decay  to 
insignificant  activities.  Therefore,  they 
can  be  excluded  from  consideration. 
The  calculated  activities  for  the 
remaining  isotopes  are  adjusted  for 
decay. 


Isotope 

nci 

Ca-134  

270 

Fe-55  

233 

Co-60  

376 

1 . 2    Step  2— Groundwater  Path  way 

The  total  inventory  for  each  isotope 
was  divided  by  9.1E7  ml  (91  m3)  of 
groundwater.  This  represmits  the 
concentration  in  tiCi/ml  of  that  isotope 


which  could  be  ingested  by  a  poson  in 
1  year. 


Isotope 

HCI 

|iCiATii(water) 

Ca-134  

F»-66 

Co-60  

270 
233 
376 

2.9E-6. 
25F-6. 
4.1  E-6. 

This  concentration  was  then 
ctnnpared  to  Part  20,  Appendix  B, 
Column  2,  limits.  These  limits  represent 
concentrations  in  effluent  releases 
which  could  cause  doses  of 
approximately  50  mrem/yr  assuming 
ingestion  of  2  liters  per  day.  The 
Appendix  B  ratio  of  concentration  to 
doM  was  used  to  determine  roughly  the 
dose  that  could  be  produced  bam  die 
waste  concentrations  in  groundwater. 
For  example. 


P  ,^^..,     (2-9E^  MCi/ml  Cs^34X50  mrtm/yr) 
(9E-7  pCi/ml  Cs-134) 

161  mreno/yr  from  C8-134 

This  calculation  was  preformed  for  the  remaining  two  isotopes  and  the  results  are  included  in  the  following  toble. 


APPENDIX  B 

Isotope 

)iCi 

^Ci/ml 

nCI/ml/50 
mrerrVyr 

mrenVyr 

C9-134   

270 
233 
376 

2.9E-6 
2.5E-6 
4.1  E-6 

9E-7 
1E-4 
3E-6 

161 

1.25 

68 

Fe-55 

Co-60  

The  doses  were  summed  and  the 
result  was  a  dose  of  over  230  mrem/yr. 
This  dose  exceeds  the  100  mrem/yr 
screening  level,  and,  therefore,  this  site 
fails  Step  2  of  the  screening 
methodology.  Since  this  burial  did  not 
contain  any  isotopes  greater  than  atomic 
number  88,  Step  3  was  performed. 


1 . 3    Step  3 — Exh  umation 
Concentration 

In  this  step,  the  total  inventory  was 
averaged  over  the  volume  of  the  burial 
ground,  which  is  5  m  x  2  m  and  1  meter 
deep  or  equivalent  to  1.6E7  grams  of 
waste  and  soil  assuming  a  soil  density 
of  1.6  g/cni3  to  determine  an  average 
concentration  (activity  per  cm3).  T^g 


concentration  is  then  converted  into 
pCi/g  for  comparison  with  NUREG- 
1500  values  in  Table  A-1  and  divided 
by  4  to  represent  expected  dilution  bom 
cover  material  and  clean  soil  on  the 
sides  during  exhumation. 
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Trench  Coocentratian  - 


(270  nCi  Cs434XlE6  pCi/pCi) 
(l.6E7g) 


Trench  Concentration  s  17  pQ/gram 


Exhumation  Concentration  - 


17pCi/g 


Exhumation  Concentration  =  4.2  pCi/g 


Isotope 

pCi 

pCi/gram 

Ca-134  

Fe-65 

Co-60  

2.7E8 
2.3E8 
3.8E8 

42 
3.5 
5.7 

These  concentrations  were  then 
compared  to  NUREG-1500  values  in 
Table  A-1,  Column  9,  for  the  total  dose 
in  mrem/yr,  as  follows: 
D  mrem/yr  =  (4.2  pCi/g  C»-134)(3.06  mrem/ 

yr),  where  haiREG-lSOO  relates  3.06 

mrem/yr  to  1  pCi/g  Cs-134 
D  =  12.8  mrem/yr  from  Cs-134 


This  calculation  was  performed  for 
the  remaining  two  isotopes,  and  the 
results  are  summarized  in  the  following 
table. 


NUREG-1500 

Isotope 

pCi 

pCi/gram 

mrefT^/pa/ 

g 

tflfwiVyr 

C8-134                      _ 

2.7E8 
23E8 
3.8E8 

4.2 
3.5 
5.7 

3.06 

1.65E-3 

5.06 

12.8 

p«_cg 

0.006 

Co-60  ».... 

' 

28.78 

Based  on  the  above  calculations,  the 
total  dose  is  approximately  40  mrem/yr 
and  is  less  than  100  mrem/yr.  Therefore, 
this  site  passes  screening  Step  3  and 
does  not  require  any  furthei 
characterization  nor  remediation. 

2.0  Example  Site  No.  2 

This  site  contains  process  waste  from 
the  manufactiure  of  uranium  fuel.  The 
burial  contains  approximately  3  curies 
of  uranium  in  several  trenches.  The 
material  was  placed  in  trenches 
throughout  the  1960s. 

2.1  Stepl — Records  Review 

Burial  records  were  available  and 
reviewed  to  determine  that 
approximately  3  curies  of  uranium  were 
disposed  of  in  trenches.  For  this 
example,  it  was  assumed  that  there  was 


0.5  curies  of  U-234  and  2.5  curies  U- 
238.  Approximately  27  years  have 
passed  since  the  time  of  the  last  burial, 
which  is  insufficient  time  for  either 
uranium  to  have  decayed.  Therefore, 
they  cannot  be  excluded  from 
consideration,  and  the  calculations  will 
be  performed  with  the  quantities  cited 
above. 


Isotope 

iiCi 

U-234  

5E5 

U-238  

2.5E6 

2.2    Step  2— Total  Activity  In^sted 
From  Groundwater 

The  total  inventory  for  each  isotope 
was  divided  by  9.1E7  ml  (91  m3)  of 
groimdwater.  This  represents  the 


concentration  in  ^Ci/ml  of  that  isotope 
that  could  be  ingested  by  a  person  in  1 
year. 


Isotope 

^a 

tiCi/ml 

U-234  

U-238  

5E5 
2.5E6 

0.005 
0.027 

This  concentration  was  then 
compared  to  Part  20,  Appendix  B, 
Column  2,  limits.  These  limits  represent 
concentrations  in  effluent  releases  that 
could  cause  doses  of  approximately  50 
mrem/yr.  The  Appendix  B  ratio  of 
concentration  to  dose  was  used  to 
determine,  roughly,  the  dose  that  could 
be  produced  from  the  waste 
concentrations  in  groimdwater.  For 
example. 


D  mrem  /  yr  - 


(0.005  jiCi/ml  U-234X50  mrem/yr) 


(3E-7  MCi/ml  U-234) 

8E5  mrem/yr  from  U-234 

This  calculation  was  performed  for  the  remaining  two  isotopes,  and  the  results  are  included  in  the  following  table. 


Isotope 


U-234 
U-238 


liQ 


5E5 
2.5E6 


iiO/m 


0.005 
0.027 


uCVml 


3E-7 
3E-7 


mrem/yr 


8E5 
4.5E6 
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The  doses  are  well  over  the  100 
mrem/yr  screening  level,  and.  therefore, 
this  site  tails  Step  2  of  the  screening 
methodology. 

2.3    Step  3— Exhumation 
ConcentratJon 

This  site  contains  isotopes  that  have 
atomic  numbers  greater  than  88,  and. 
therefore,  cannot  be  used  in  Step  3. 
Since  this  site  failed  Step  2  and  cannot 
be  used  in  Step  3.  this  site  £ails  this 
screening  methodology. 

(FR  Doc.  96-28223  Fil«d  11-01-90:  8:45  am] 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submiaelon  for  OMB  fWvtaw; 
ComnMM  Requeet  for  RawWon  of 
Informatton  ColtocMon;  8F  2808 

AOBICV:  Office  of  Personnel 

Management 

AcnoN:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
CPubUc  Law  104-13.  May  22. 1995).  this 
notice  aimounces  that  the  Office  of 
Personnel  Management  will  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  reclearance  of  the  following 
information  collection.  SF  2809.  Health 
Benefits  Registration  Form,  is  used  by 
annuitants  imder  Federal  retirement 
systems  other  than  the  Qvil  Service 
Retirement  System  and  the  Federal 
Employees  Retirement  System  and  by 
the  former  spouses  of  Federal 
emplojrees  and  annuitants  to  register  for 
and  change  enrollment  in  the  Federal 
Employees  Health  Benefits  Program.  SF 
2809  is  needed  to  verify  entitlement  and 
to  effect- premium  withholdings. 

Approximately  9,000  SF  2809  forms 
will  be  processed  each  year  firom  former 
spouses  and  annuitants  &x>m  other 
retirement  systems.  Each  form  takes 
approximately  30  minutes  to  complete, 
lie  annual  estinuted  burden  is  4,500 
hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfiarronOmail.opm.gov 
0ATE8:  Comments  on  this  proposal 
should  be  received  on  or  before 
December  4. 1996. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Kenneth  H.  Glass,  Chief,  Insurance 
Operations  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3415.  Washington.  DC 
20415-0001 


and 

Joseph  Lackey.  CXH^  Desk  Office,  Office 
of  Informatioii  and  Regulatory  Afhirs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building.  NW. 
Roan  3002.  Washington.  DC  20503. 

FOR  MFORMATION  REQAROMQ 
AOMNSTRATIVEOOOnOMA-nON— CONTACT: 
Mary  Beth  Smith-Toomey.  Managnnent 
Services  Division,  (202)  606-0623. 

U.S.  OfBce  of  Persomwl  Management 

Lotraias  A.  Gfwa. 

Deputy  Dinctor. 

[FR  Doc  96-28219  Piled  ll-l-W;  8:45  am] 


SECURmES  AND  EXCNANQE 


Th*  Nattofial  PannersMp  Council 


AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 

AND  DATE:  1:00  p.m..  November  13. 


1996. 

PLACE:  OPM  Con£aranoe  Center.  Room 
1350.  Theodore  Roosevelt  Building, 
1900  E  Street,  NW..  Washington.  DC 
20415-0001.  The  conference  center  is 
located  on  the  first  floor. 

STATliS:  This  meeting  wiU  be  op«i  to  the 
public.  Seating  will  be  available  on  a 
first-come,  first-served  basis. 
Individuals  with  special  access  needs 
.  wishing  to  attend  ^ould  contact  OPM 
at  the  niunber  shown  below  to  obtain 
appropriate  accommodations. 

MATTERS  TO  BE  CONSiOERED:  There  will 
be  a  presentation  of  National 
Partnership  Coimcil  (NPC)  information 
on  the  World  Wide  Web  and  a 
disoission  of  the  NPC's  strategic  action 
plan  for  calendar  year  1997. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Michael  Cushing.  Director.  Center  for 
Partnership  and  Labor-Management 
Relations,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street.  NW.,  Room 
7H28.  Washington.  DC  20415-0001. 
(202) 605-0010. 

SUPPLEMENTARY  INFORMATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments.  Mail  or 
deliver  your  comments  to  Michael 
Cushing  at  the  address  shown  above.  To 
be  considered  at  the  November  13 
meeting,  written  comments  should  be 
received  by  November  8. 

OfBce  of  Personnel  Management 

lamas  B.  King, 

Dinctor. 

[FR  Doc  96-28218  FUad  11-1-96;  8:45  am] 
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SeWRBQuilory  OipaniMlionB;  Order 
Qranllng  PsniMmnt  AppfovBi  of  a 
Pilot  Program  PropoMd  by  CMcago 
Board  Options  Exchanga,  incorporalsd 
Ralatfng  to  Ha  Syalsni  for  Suapanding 
tha  Ratail  AutomaUc  Execution  Syaism 
for  Equity  Opdona  In  ttw  Event  of 
News  Announoementa  Near  the  Ooee 
ofTradkig 

October  29. 1996. 
L  Introdiictiaa 

On  August  14, 1996,  the  Chicago 
Board  Options  Exchange.  Incorporated 
("CBCffi").  filed  a  proposed  rule  change 
%vith  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Onnmission"). 
pursiiant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")<  and  Rule  19b-4  thereunder,'  to 
seek  permanent  qiproval  of  a  program 
for  suspending  the  Exchange's 
automatic  execution  system  in  the  event 
of  news  announcements  near  &e  close 
of  trading,  as  described  in  Interpretation 
and  Policy  .01  under  OBOE  Rule  6.6. 

Notice  of  the  proposal  was  published 
for  comment>and  appeared  in  the 
Federal  Ragistar  on  August  21. 1996.3 
On  October  17. 1996.  the  Exchange  filed 
with  the  Commission.  Exhibit  A  to  the 
propoeal  which  sets  forth  the  text  of  the 

Kroposed  rule  change.*  No  comment 
tttera  were  received  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange's  proposal. 

n.  DeMT^itkHi  of  the  Pn^ioeal 

The  Exchange  proposes  to  make 
permanent  the  Exchange's  system  that 
suspends  its  Retail  Automatic  Executicm 
System  ("RAES")  in  the  event  of  news 
announcements  near  the  close  of 


<  IS  U.S.C  78i(b)(l). 

>17CFIl240.lM>-t. 

*  Tha  CommiMion  ooncumiitly  grantwl 
•ccalantad  approrml  of  tha  Exchanga't  raquaft  to 
ntand  tha  profmni  pawilng  coiuiiteation  of  tha 
nquaat  fcr  parmanit  approval.  See  Sacuritiaa 
Kxrhanga  Act  Ralaaaa  No.  37577  (August  IS.  1906), 
61  FR  43281  ("Ralaaaa  Na  37S77"). 

'Exhibit  A  was  mistakaoty  omittad  from  tha 
original  propoaal.  Tba  axhibit  raflacts  minor  and 
non-aubalantlva  changaa  to  IntaqHwtation  and 
Policy  .01  undar  GBOB  Rala  tA.  Tha  changas  to  tha 
taoct  or  tha  propoaad  rula.  as  originally  propoaad  in 
SR-CBCn-fl6-37.  HMnly  aliminata  words 
asaociatad  with  tha  pilot  status  of  tba  pngcam.  See 
Lattar  from  Michaal  Mayar.  Attomay.  Schiff  Hardin 
a  Walta,  to  )ohn  Ayanian.  Attomay.  Offlca  of 
Mariwt  Suparvisioo  ("QMS").  OiTision  of  Markat 
Ragulatiaa  ("Maikat  Raguladoo").  rnBm.>«.>«« 
datwl  Octobar  IS.  1M6  ["CBOE  Lattar"). 
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trading,  as  described  in  Interpretation 
.01  under  CBOE  Rule  6.6.^ 

The  automatic  RAES  suspension 
system  is  designed  to  respond  to  the 
problem  presented  when  issuers  of 
stocks  imderljdng  options  make 
significant  news  announcements  during 
the  ten  minutes  after  the  close  of  trading 
in  stocks  when  options  continue  to 
trade."  The  system  monitors  news  wires 
during  this  period,  and  automatically 
suspends  RAES  in  options  on  stocks 
that  are  the  subject  of  such 
announcements  in  order  to  prevent 
automatic  executions  at  prices  that  do 
not  reflect  the  news.  This  program  has 
been  in  place  on  a  pilot  basis  since  July 
1.1996. 

Based  on  its  experience  with  the  pilot 
operation  of  the  system,  the  Exchange 
has  now  determined  to  propose  its 
adoption  on  a  permanent  basis.  During 
the  first  four  weeks  of  the  pilot 
operation  of  the  system,  the  Exchange 
believes  that  it  performed  as  intended  to 
stispend  RAES  in  particular  classes  of 
options  each  time  there  was  a  news 
announcement  pertaining  to  an 
underlying  stock  during  the  period  of 
time  when  options  continued  to  trade 
after  the  close  of  trading  in  imderlying 
stocks.  The  Exchange  submitted  a  report 
of  the  operation  of  the  pilot  from  July 
1. 1996  through  July  26. 1996  to  the 
Commission.  The  report  shows  that 
during  this  period.  RAES  was 
suspended  a  total  of  90  times  and  was 
reinstated  after  suspension  36  times. 
Although  the  news  announcements 
covered  a  range  of  subjects,  at  least  15 
were  earnings  reports,  evidencing  that 
many  issuers  continue  to  release  such 


'  The  30-day  pilot  was  proposed  in  File  No.  SR- 
CBOE-ee-37.  See  Securities  Exchange  Act  Release 
No.  37380  (June  28. 1996).  The  pilot  was  extended 
for  an  additional  15  days  in  File  No.  SR-CBOE-96- 
53.  See  Securities  Exchange  Act  Release  No.  37505 
(July  31, 1996).  The  pilot  was  then  extended 
pending  Commission  review  of  the  Exchange's 
request  for  permanent  approval.  See  Release  No. 
37577,  supra  note  3. 

■CBOE  may  soon  propose  reducing  to  five 
minutes  the  time  when  options  continue  to  trade 
after  the  cloae  of  stodc  trading.  So  long  as  options 
trade  for  any  period  of  time  after  the  close  of  stock 
trading.  CBOE  believes  it  would  need  to  maintain 
tha  system  for  suspending  RAES  in  the  event  of 
news  announcements  during  this  {wriod.  Only  if 
options  trading  and  stodc  trading  close  concurrently 
would  than  be  no  need  for  sudi  a  system.  CBOE 
does  not  support  concurrent  closings  because  this 
tvould  not  allow  time  for  dosing  options  prices  to 
be  datarminad  baaad  on  dosing  atock  prices,  or  for 
participants  to  open  or  cloae  optioiu  positions  for 
hedging  purpoaas  based  on  closing  stock  prices.  For 
a  mora  dalailad  diacuawon  of  the  reasons  for 
continuing  to  trade  options  after  tha  cloae  of  trading 
in  the  primary  maiiets  for  undarljring  stocks  and 
the  problams  this  peasants  for  RAES,  see  the 
discussion  in  SR-CBOE-96-37.  w^ch  proposed  the 
initial  a6-d»y  pilot  in  the  system  that  is  the  subfact 
of  this  filing,  notice  of  which  «vas  given  in 
Sacuritias  Exdiangs  Act  Ralaaaa  No.  37380  Qune 
28. 1986). 


news  after  the  close  of  stock  trading 
while  options  continue  to  be  traded.  Of 
the  90  suspensions,  26  were  in  classes 
in  which  there  were  RAES-eligible 
ordere  after  the  suspension.  Of  the  132 
RAES-eligible  ordere  in  these  classes.  69 
were  executed  after  RAES  was 
reactivated  (63  of  which  related  to  a 
single  suspension  and  subsequent 
reactivation  of  RAES  in  connection  with 
the  release  of  earnings  for  IBM),  and  63 
were  rerouted  as  follows:  to  PAR 
terminals  (30  ordere).  to  printers  at  the 
post  (4  orders),  to  members'  txjoths  (22 
orders),  or  to  the  limit  order  book  (7 
orders).  Forty-five  of  these  rerouted 
ordere  (71%)  were  filled  in  the  auction 
market.  Eighteen  orders  during  the  pilot 
period  expired  unfilled.  The  orders  that 
expired  unfilled  were  marketable  limit 
orders  submitted  at  or  after  the  close  of 
stock  trading,  that  were  not  longer 
marketable  in  the  auction  market 
following  the  RAES  suspension  for  the 
subject  options  classes.'  The  Exchange 
believes  that  the  system  appears  to  have 
worked  as  intended  to  prevent  the 
execution  of  these  orders  at 
inappropriate  prices,  while  permitting 
most  orders  to  be  executed  at  prices 
established  in  the  auction  market.  The 
Exchange  notes  that  reactivation  of 
RAES  waff  generally  not  a  significant 
factor  in  the  execution  of  these  orders 
(with  the  one  exception  of  the  IBM 
orders  noted  above),  because  most  had 
already  been  executed  in  the  auction 
market  by  the  time  RAES  was 
reactivated. 

m.  Commission  Finding  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act."  Specifically,  the  Commission  finds 
that  the  Exchange's  proposal  strikes  a 
reasonable  balance  between  the 
Commission's  mandates  vmder  Section 
6(b)(5)  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  marlcet  and  a  national  market 
system,  while  protecting  investors  and 
thepublic  interest. 

The  Commission  believes  that  the 
proposed  rule  change  provides  a 
reasonable  method  of  suspending  RAES 
for  a  limited  period  in  a  particular 
options  class  that  is  subject  to  a  news 


announcement  near  the  close  of  trading 
in  the  imderlying  security.  The 
Commission  notes  that  the  Exchange 
has  not  reported  any  significant 
problems  with  the  operation  of  the 
system  to  date.  Upon  reviewing  the 
Exchange's  report  regarding  the 
operation  of  the  system  during  the  pilot, 
the  Commission  believes  that  the 
proposed  s)rstem  should  help  to  prevent 
the  execution  of  trades  at  inacciuate 
quotes  while  continuing  to  ensure 
prompt  and  accurate  execution  of 
customer  ordere  in  the  particular  class 
subject  to  a  news  annoimcement. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  reasonable 
because  during  the  time  when  options 
continue  to  be  traded  after  the  close  of 
trading  in  the  primary  market  for 
underlying  stocks  (1)  RAES  executions 
will  still  be  available  in  classes  of 
options  not  subject  to  news 
announcements;  and  (2)  orders  for  an 
options  class  subject  to  a  news 
aimouncement  that  would  have  been 
routed  to  RAES  will  be  automaticaUy  re- 
routed to  a  FAR  workstation,  a  floor 
broker  printer  in  the  trading  crowd,  or 
to  the  appropriate  member  firm  booth, 
where  they  can  be  immediately 
executed  at  the  then  current  price. 
Accordingly,  the  Commission  believes 
that  the  Exchange's  electronic  Order 
Routing  System  should  provide  small 
investore  an  efficient  and  effective 
method  for  order  execution  in 
circumstances  where  RAES  is  turned  off 
purauant  to  this  proposed  rule  change. 

The  Commission  expects  the 
Exchange  to  monitor  the  system  and 
ensure  that  (1)  the  system  responds  to 
news  annoimcements,  and  if  the  system 
responds  to  an  item  disseminated  over 
the  wires  that  is  not  "news"  related,  that 
RAES  operations  for  the  particular 
options  class  will  be  resumed  as  soon  as 
possible;  ^  (2)  if  there  is  enough  time 
before  the  close  of  options  trading,  and 
if  options  prices  have  been  adjusted  to 
reflect  the  current  state  of  the  market, 
that  Floor  Officials  will  resume  RAES 
operations  for  the  subject  options  class; 
and  (3)  market  orders  and  marketable 
limit  orders  that  are  still  marketable, 
receive  efficient  and  accurate  executions 
after  being  re-routed  in  the  manner 
described  above. 


'  Telephone  convwsation  between  Mike  Meyer, 
Attorney,  Schiff  Hardin  k  Walta,  and  Holly  Smith, 
Aaaociate  Diractor,  and  joba  Ayanian,  Attorney, 
OMS.  Market  Regulation.  Commission,  on  August 
15, 1996. 

•15U.S.C7SQbXS). 


■For  example,  block  transactiont  in  a  given  stock 
ara  aometimea  diaaaminated  by  a  news  service. 
When  this  occurs  near  or  after  the  close  of  trading, 
the  identification  of  the  stock  trlggen  an  autornatic 
suspension  of  RAES  under  the  system.  Tbe  CBOC 
has  indicated  that  in  such  drcumstanoaa.  RAES 
will  be  immediately  reactivated,  if  time  rsmains 
before  the  dose  of  options  trading.  See  CBOE  Letter, 
supra  note  4. 
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It  is  therefore  ordered,  pureuant  to 
Section  19(b)(2)  of  the  Act.^o  that  the 
proposed  rule  change  (File  No.  SR- 
CBCK-96-55)  is  approved. 

For  the  ConimlMioa.  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 
authority." 

Marganl  H.  McFarland. 

Deputy  Sacniary. 

(FR  Doc  96-28181  Filed:  11-1-96;  8:45  am) 

■LUNQ  OOOC  »1»-»t-« 


[Rataaae  No.  34-3787S:  Flla  Na  8R-C80E- 
96-44] 

Salf-Ragulatory  Oroanizations:  Nolica 
of  Hllng  and  hnmadlala  Effactivanaaa 
of  Propoaad  Rula  Changaand 
Amandmant  No.  1  Tfiarato  by  tha 
Chicago  Board  Optiona  Excttanga, 
Inc..  Ralattng  to  Uating  and  Dallating 
Standarda  for  Dabt  SacurWaa 

October  28, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  788(b)(1),  noUce  is 
hereby  given  that  on  October  22, 1996, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CSOE"  or  "Exchange")  Bled  with 
the  Securities  and  Exchange 
C(»nmission  ("Conunissioai")  the 
proposed  rule  change  as  deacribed  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  nganization.  CBOE 
siumitted  Amendment  No.  1  to  the 
filing  on  October  25, 1996  to  clarify  rule 
language.'  The  Commission  is 
publisJdng  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  Interested  persons. 

I.  Self-Regulatory  Organixation's 
Statement  of  the  Tenna  of  Snbetance  of 
the  Propoaed  Rule  Qiawgf^ 

The  CBOE  proposes  to  revise  its 
standards  for  the  listing  and  delisting  of 
debt  securities  to  conform  to  those  of 
other  securities  exchanges.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary.  CBOE  and  at 
the  Commission. 

n.  Self-Regulatory  Oif  anization's 
Statanent  of  the  Purpoae  of,  and 
SUtntory  Basis  for.  the  Pni^oaed  Rule 


In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


»•  15  U.S.C  78«(bM2). 

"  17  C7R  200.3O-3(aXl2). 

'  See  Latter  from  JaiMt  Angiudt.  Scliiff  Hardin  a 
Waite.  to  Michael  Walinakaa.  SEC.  dated  October 
25. 1906. 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  q>ecified 
in  Hem  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  sUch  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpoae  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to 
conform  the  Exchange's  listing  and 
delisting  standards  for  debt  securities  to 
those  of  the  American  Stock  Exchange 
("AMEX")  and  New  York  Stock 
Exchange  ("NYSE").  The  Exchange 
proposes  to  revise  the  listing  and 
delisting  standards  set  forth  in  Rule  31.5 
so  that  the  listing  and  delisting 
standards  are  substantially  similar  to 
those  that  now  exist  for  the  NYSE  and 
AMEX.  The  Commission  approved 
substantially  similar  standards  for 
listing  bonds  and  debentures  for  the 
AMEX  and  NYSE  in  Securities 
Exchange  Act  Release  No.  36594 
(December  14, 1995)  ("Release  No. 
36594")  (approval  of  AMEX  proposal  to 
revise  debt  listing  standwds)  and 
Securities  Exchange  Act  Release  No. 
34019  (May  5, 1994)  (approval  of  NYSE 
proposal  to  leviae  debt  listing 
standaltis).  The  NYSE  and  the  AMEX 
stated  that  the  purpoae  of  the  revisions 
to  their  debt  lining  standarda  was  to 
facilitate  the  exchaiage  listing  of  debt 
securities  and  to  provide  debtholders 
with  a  transparent  auction  market  for 
secondary  trading. 

Original  Listing  Standards 

CBOE  Rule  31.5  provides  that  the 
Exchange  will  consider  listing  bonds 
and  debentures  if:  (1)  the  issuer  meets 
the  net  worth  and  A«m<ngg  criteria  for 
equity  issues  (Rule  3 1.5 A)  and  appears 
to  be  able  to  satisfy  interest  and 
principal  when  due;  (2)  the  issuer  meets 
the  size  and  earnings  criteria  applicable 
to  issuers  listing  common  stock:  and  (3) 
the  issue  has  an  aggregate  market  value 
and  principal  amoimt  of  at  least  $5 
million  for  issuers  that  have  common 
stock  listed  on  the  Exdiange,  AMEX  or 
NYSE,  or  at  least  $20  million  and  100 
holders  fw  issuers  that  do  not  have 
securities  listed  on  the  Exchange,  AMEX 
or  NYSE.» 

The  Exchange  proposes  to  replace  its 
listing  criteria  for  debt  securities  with 
standards  similar  to  those  of  AMEX  and 
the  NYSE.  Under  the  proposed 
standards,  if  an  issuer  has  equity 


securities  listed  aa  the  Exchange,  AMEX 
or  NYSE,  and  is  in  "good  stancSn^,"  ^ 
the  Exchange  will  ordinarily  list  £at 
issuer's  debt  securities  as  long  as  the 
debt  issue  has  an  aggregate  market  value 
or  principal  amount  of  at  least  $5 
milliOD.  If  the  issuer  does  not  have 
equity  securities  listed  on  the  Exchange, 
AMEX  or  NYSE,  the  Exchange  will  rely 
on  the  analyses  of  nationally  recognized 
seciuities  rating  organizaticMis 
("NRSROs").  such  as  Standard  &  Poor's 
or  Moody's. 3 

Spedncally,  the  Excliange  proposes  to 
make  the  following  changes  to  Rule  31.5 
of  the  Exchange's  rules: 

A.  Eliminate  the  requirement  that  an 
issuer  of  debt  satisfy  net  worth  and 
earnings  standards  applicable  to  issuers 
listing  common  stock.  [Proposed  Rule 
31.5.C(1)). 

B.  Eliminate  the  requirement  that  an 
issuer  demonstrate  tlut  it  is  able  to 
satisfy  interest  and  principal  when  due. 
[Proposed  Rule  31.5.Q(1)]. 

C.  Permit  the  Exchange  to  list  a  debt 
issue  if  it  has  an  aggregate  market  vedue 
or  principal  amoimt  of  at  least  $5 
million.  [Proposed  Rule  31.5.C.(1)]. 

O.  Permit  Uie  Exchange  to  list  debt 
securities  that  are  issued  or  guaranteed 
by  an  issuer  which  has  equity  securities 
listed  on  the  Exchange,  AMEX  or  NYSE. 
[Proposed  Rule  31.5.C(2)(a)]. 
Alternatively,  the  issuer  of  debt 
securities  may  list  on  the  Exchange  if  a 
majority  interest  of  the  issuer  of  debt  is 
directly  or  indirectly  owned,  or  tmder 
common  control  with  the  issuer  of 
equity  securities  listed  on  the  Exchange, 
AMEX  or  NYSE.  [Proposed  Rule 
31.5.C.(2)(b)l. 

E.  Eliminate  the  public  distribution 
requirement  that  listed  and  non-listed 
issuers  have  at  least  100  holders. 
[Proposed  Rule  31.5.C(2)]. 

F.  In  lieu  of  the  criteria  specified  in 
D  above,  permit  the  Exchange  to  list  the 
debt  securities  of  an  issuer  if  an  NRSRO 
has  assigned  a  current  rating  to  the  debt 
security  that  is  no  lower  thui  an  S&P 
Corporation  "B"  rating  (i.e.,  B-  or  better) 
or  the  equivalent  rating  of  another 
NRSRO.  A  "B"  rating  indicates  that  the 
debt  issuer  currently  has  the  capacity  to 
meet  interest  payments  and  principal 
repayments,  and  that  such  capacity  is 
not  dependent  upon  Cavorable  business, 
financial  or  economic  conditituis.  If  no 
NRSRO  has  assigned  a  rating  to  the 
issue,  an  NRSRO  must  have  currently 


i  CBCX't  listij^  and  dellatiiig  atandards  far 
ooonnon  Mock  ar*  aubatantially  identical  to  thoae 
of  AMEX 


*  An  iaauer  ia  in  "|ood  Handing"  if  tha  iaauar  is 
in  compliance  with  tha  relevant  Exchange.  AMEX 
or  NYSE  standarda  far  oontlniied  liatij^ 

*Aa  noted  bjr  the  AMEX  in  ito  propoaed  rule 
filing,  the  RicnhangB  will  oat  conduct  a  review  to 
datannine  wfaethar  the  iaeoar  aatiafiaa  iu  original 
equity  Uating  guideUnas  or,  aa  the  caae  may  be, 
thoae  of  the  AMEX  or  NYSE. 


Faderal  Ragiater  /  Vol.  61.  No.  214  /  Monday,  November  4,  1996  /  Notices 


56727 


assigned  either  an  investment  grade 
rating  (i.e.,  an  S&P  or  equivalent  rating 
no  lower  than  "BBB  -  ")  to  a  senior 
issue  or  a  rating  that  is  no  lower  than 
an  S&P)  "B"  rating  (or  equivalent)  to  a 
pari  passu  or  junior  issue.  [Proposed 
Rule  31.5.C.(21)(d)]. 

Suspension  and  Delisting  Policies 

Exchange  Rule  31.94  sets  forth  the 
minimtim  criteria  which  a  security  must 
meet  to  continue  to  be  listed  on  the 
Exchange.  Under  Exchange  Rule  31.94 
as  proposed,  the  Exchange  wiU  consider 
delisting  a  debt  issue  if  (1)  its  aggregate 
market  value  or  principal  amount  is  less 
than  $400,000  or  (2)  if  the  debt  issuer 
is  unable  to  meet  its  obligations  on  the 
listed  debt  securities.  The  standards  in 
Rule  31.94(b)(iii)  will  permit,  but  not 
require,  the  delisting  of  the  bond  or 
debenture  if  the  debt  issuer  fiedls  to  meet 
the  criteria  set  forth  in  the  rule. 
Consistent  with  policy  statements 
adopted  by  the  Amex.  in  applying  these 
standards,  the  Exchange  will  normally 
not  delist  the  debt  if  there  is  value  in  the 
security  and  continued  Exchange 
trading  is  in  the  best  interests  of 
investon.  However,  if  an  issuer  is 
unable  to  meet  its  financial  obligations 
and  there  is  minimal  or  no  value  in  the 
security,  the  Exchange  will  give  serious 
consideration  to  delisting  the  bond 
issue. 

As  stated  in  Rule  31.94.C,  the  criteria 
set  forth  in  the  rule  in  no  way  restricts 
the  Exchange's  right  to  delist  a  security, 
and  the  Exchange  may  at  any  time  delist 
a  security  frxnn  listing  whsa  in  its 
opinion  such  security  is  unstiitable  for 
continued  trading  on  the  Exchange.  The 
determination  of  whether  a  debt 
security  is  suitable  for  exchange  trading 
would  include  whether  or  not  there 
vrare  sufficient  holders  of  the  debt 
security. 

In  the  case  of  debt  securities  which 
are  convertible  into  equity  securities, 
the  Exchange  proposes  to  review  the 
continued  listing  of  the  debt  security 
when  the  underlying  equity  security  is 
delisted.  The  Exchange  wiU  delist  the 
convertible  bond  when  the  tmderlying 
equity  security  is  no  longer  siibject  to 
real-time  trade  reporting  or  if  the 
Exc:hange  delists  the  tmderlying  equity 
security  for  violation  of  certain  specified 
Exchange  rules  related  to  corporate 
governance  (Exchange  Rtiles  31.9 — 
31.14). 

Listing  Procedures 

The  Exchange  also  proposes  to  reduce 
the  number  of  supporting  documents 
that  an  applicant  must  file  in  support  of 
its  debt  listing  application.  In  proposing 
similar  changes,  Uie  AMEX  stated  that 
its  review  of  the  listing  process  revealed 


that  "several  documents  were  either 
unnecessary,  duplicative  or  unduly 
burdensome  to  issuere."^  The  Exchange 
proposes  the  following  changes  to 
conform  Exchange  procedures  to  those 
of  the  AMEX: 

A.  Form  5— Distribution  of  Bonds. 
Sin(»  the  Exchange  is  proposing  to 
eliminate  the  requirement  that  debt 
securities  have  100  holders,  Form  5  will 
no  longer  be  necessary. 

B.  Thjstee's  Certificate.  The  Exchange 
currently  requires  a  certificate  from  the 
trustee  which  shows  (i)  acceptance  of 
the  trust;  (ii)  that  the  securities  have 
been  issued  in  accordance  with  the 
terms  of  the  indenture;  (ill)  what 
disposition  has  been  made  of  securities 
redeemed  or  refunded;  (iv)  that  pledged 
collateral  has  been  deposited;  and  (v) 
what  disposition  has  been  made  of  prior 
obligations.  In  its  filing  proposing 
revisions  to  the  Trustee's  Certificate,  the 
AMEX  stated  that  "[ilssuers  often 
complain  that  it  is  imduly  burdensome 
for  them  to  obtain  the  trustee's 
certificate  because  many  trustees  are 
reluctant  to  cntify  the  issuer-specific 
informatitm"  required  by  Items  (ilMv).^ 
Therefore,  the  AMEX  proposed  to 
require  that  the  certificate  show  only  the 
trustee's  acceptance  of  the  trust.  The 
Exchange  proposes  to  conform  its 
practice  to  that  of  the  AMEX  and 
therefore  require  that  the  certificate 
show  only  the  trustee's  acceptance  of 
the  trust 

C.  Listing  Resolution.  The  Exchange 
currently  requires  bond  issuere  to  obtain 
a  resolution  of  the  board  of  directore 
authorizing  the  filing  of  the  listing 
application.  In  its  filing  proposing 
revisions  to  the  listing  resolution,  the 
AMEX  stated  that  "[t]liis  requirement  is 
often  burdensome  to  comply  with,  and 
can  delay  a  listing  if  the  company's 
board  is  not  scheduled  to  meet  for  a 
month  or  more."  The  AMEX  further 
stated  that  "[tjhe  requirement  to  obtain 
a  listing  resolution  is  essentially 
ceremonial  in  nature  and  does  not  serve 
any  significant  purpose."^  The 
Exchange  proposes  to  conform  its 
practice  to  that  of  the  AMEX. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 


general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  nUexhange  will  impose  any 
inappropriate  burden  tm  competition. 

C.  Self-Regulatory  (ionization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Eflhctiveneas  of  the 
Proposed  Rule  Change  and  Timing  far 
Commission  ActioB 

Because  the  foregoing  proposed  rule 
change,  as  amended:  (1)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  was  provided  to 
the  Commission  for  its  review  prior  to 
the  filing  date,'  the  rule  change 
proposal,  as  amended,  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(e)(6) 
thereimder. 

A  proposed  rule  change  filed  tmder 
Rtile  19b-4(e)  does  not  become 
operative  prior  to  thirty  days  after  the 
date  of  filing  or  suc:h  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protectitm 
of  investors  and  the  public  interest. 
CBOE  has  requested  that  the 
Commission  accelerate  the 
implem«itation  of  the  proposed  rule 
change  so  that  it  may  take  effect  prior 
to  the  thirty  days  specified  imder  Rule 
19b-4(e)(6)(iii).  In  p>articular,  the 
Commission  believes  the  proposal 
qualifies  as  a  "noncontroversial  filing" 
in  that  the  proposed  amendments  do  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest  and  do 
not  impose  any  significant  burden  on  , 
competition.  In  making  this 
determination,  the  Commission  notes 
that  the  rule  ciiange  makes  CBOE's  debt 
listing  standards  almost  identical  to 
those  of  other  exchanges,  which  were 
approved  and  foimd  by  the  Commission 
to  be  consistent  with  Section  6(b)(5]  of 
the  Act.*  Accordingly,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  and  therefore  has  determined  to 


«  See  Relaaae  No.  36594. 

>Id. 

•kL 


'  Although  thare  i»  uaually  a  fiva  day  pra-filing 
requirament  for  rula  changaa  aubmitted  pursuant  to 
Rula  igb-4(aX6).  aubaaction  (Ui)  authorixe*  tha 
Commiaaion  to  ahortan  thia  pra-filing  raquiroownL 

•  See,  e.g..  Ralaaaa  N&  SSSM. 
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make  the  proposed  rule  change 
operative  as  of  the  date  of  this  order. 
At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SoliciUtion  of  ComiiMnto 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provsisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-96- 
64  and  should  be  submitted  by 
November  25.  1996. 

For  the  Ck>ininission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margarat  H.  McFarland. 

Deputy  SecTBtary. 

(FR  Doc  96-28182  Filed  11-1-96:  8:45  ami 
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pilllMl  No.  34-J7876;  File  No.  SR-CBOE- 
90-15] 

Salf-Ragulatory  Organlzattona; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  a  Propoaad  Rule 
Change  Relating  to  the  Placing  of 
Orders  Over  the  Outside  Telephone 
Unee  at  the  Equity  Trading  Posts 

October  28, 1996. 

I.  Introduction 

On  March  12,  1996,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 


("Commission"  or  "SEC"),  pursuant  to 
Section  ig(b)(l)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder.'  a  proposal  to  amend 
its  Regulatory  Circular  gowning  the 
use  of  member-owned  or  Exchange- 
owned  telephones  located  at  the  equity 
trading  poet  on  the  floor  of  the 
Exchange.  The  proposed  rule  change 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
April  8. 1996.'  No  cconments  were 
received.  This  order  approves  the 
proposal. 

n.  Description  of  the  Propossl 

CBOE  Rule  6.23  *  currently  prohibits 
orders  of  any  type  to  be  entered  via 
outside  telephone  lines  at  equity  option 
trading  posts. '  The  rule  change  would 
amend  this  prohibition  by  permitting 
market  makers  only  to  place  orders  with 
floor  brokers  over  Uie  outside  telephone 
lines  at  equity  option  trading  posts." 
The  policy  for  use  of  the  telephones  at 
the  equity  posts  will  remain  imchanged 
in  every  other  respect.  Thus,  for 
example,  customers  will  not  be 
permitted  to  place  orders  over  the 
telephones  located  at  the  equity  posts. 

In  its  filing,  the  Exchange  statra  that 
the  purpose  of  the  proposed  rule  change 
was  to  permit  market  makers  to  transmit 
their  oriders  more  efficiently  even  when 
they  need  to  be  off  the  floor  to  attend 
to  personal  or  Exchange  business.  The 
Exchange  stated  in  its  filing  that  this 
change  will  be  particularly  useful  to 
those  members  of  the  Exchange  that  are 
often  requested  to  attend  meetings  on 
Exchange  matters  during  the  trading 
day. 

Orders  of  market  makers  placed  over 
the  outside  telephone  lines  pursuant  to 
the  amended  policy  will  be  coimted  as 
off-floor  orders  for  purposes  of 
determining  a  market  maker's 
compliance  with  the  80%  requirement 
of  Rule  8.7.  Pursuant  to  Interpretation 
.03  of  Rule  8.7,  Obligations  of  Maiket- 
Makers,  a  market  maker  must  execute 
in-person  80%  of  his  total  transactions 
to  receive  market  maker  treatment  for 
off-floor  orders.  An  order  that  receives 


•17  CFR  200.30-3(aJ(121  (ISM). 


>  IS  U.S.C  $78«(b)(l)  (19a«). 
»17C3Tl240.19b-». 

>  SacuriUe*  Exchange  Act  Ralaaaa  No.  37050 
(March  2«.  lOOe).  01  FR  15542. 

*  Exchange  Rule  6.23  prohibit*  mamban  from 
Mtablisliing  or  maintaining  any  talaphona  or  other 
wire  conununicatlona  between  their  officea  and  the 
Exciiange  noor,  and  it  authorixa*  the  BurKanyi  to 
direct  the  diacontinuanoe  of  any  cooimunication 
facility  terminating  on  the  Kxrhanga  floar. 

>  See  Socuritiea  Exchange  Act  Releaae  No.  33701 
(March  2.  19M).  59  FR  11336  (March  10. 10M) 
(order  approving  the  Exchange'*  equity  option* 
telaplione  policy). 

■  Currently .  the  Exchange  pennit*  market  makart 
to  place  order*  with  floor  broken  via  intia-floar 
Unas. 


market  maker  tzestment  is  entitled  to 
certain  benefits,  such  as  favorable 
margin  tjeatment  under  Federal  Reserve 
Board  Ragulstion  T;  therafcve,  tlure  is 
an  incentive  for  market  makers  to  satisfy 
the  80%  requirement  Also. 
Interpretation  .03  of  Rule  8.7  states  that 
the  (rff-floor  orders  for  which  a  maricet 
maker  receives  market  maker  treatment 
shall  be  effected  for  the  purpose  of 
hedging,  reducing  risk  of,  rebalancing, 
or  liquidating  open  positions  of  the 
market  maker.  Finally,  Interpretation  .03 
to  Rule  8.7  also  requires  a  msiket  maker, 
at  a  minimum,  to  execute  at  least  25% 
of  his  total  transactions  in-person. 

As  with  the  current  policy  governing 
the  use  of  telephones  at  the  equity 
trading  posts,  the  Ejcchange  intends  to 
monitor  compliance  with  these 
conditions  by  means  of  customary  floor 
surveillance  procedures,  including 
reliance  on  surveillance  by  Floor 
Officials  and  Exchange  employees.  In 
addition,  the  Exchange  will  review  on  a 
weekly  basis  clearance  data,  as  it  does 
now.  to  assure  that  a  market  maker 
meets  the  80%  in-person  requirement. 

m.  Diacnasion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.'  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and,  in  general,  to 
protect  investors  and  the  public  interest; 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

Specifically,  the  Commission  believes 
that  the  proposed  rule  change  may 
allow  market  makers  more  efficient 
access  to  equity  option  posts  when  they 
are  off  the  Exchange  floor  temporarily 
which  could  potentially  enhance 
■liquidity.  In  this  context,  imder  CBOE 
Rule  8.7(a).  any  orders  placed  by  a 
maricet  maker  over  the  outside 
telephone  lines  at  the  equity  post 
should  constitute  a  course  of  dealings 
reasonably  calculated  to  contribute  to 
the  maintenance  of  a  fair  and  orderly 
mariiet  As  noted  above,  the  other 
requirements  of  Rule  8.7  should  also 
help  to  ensure  that  access  to  place 
orders  over  the  outside  telephone  lines 


'  IS  USJC  S  78<(bX5)  (ISSa). 
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will  not  be  used  as  a  method  to  avoid 
■tentiing  in  (he  cro%vd  and  fulfilling 
market  making  duties. 

The  Commission  notes  that  the  policy 
does  difbrentiate  between  market 
makera  and  customers  in  thst  the 
amended  policy  will  continue  to 
prohibit  customers  from  placing  orders 
with  floor  brtdcen  over  t^  outside 
telephone  lines.  By  contrast,  customers 
are  pennitted  direct  telephone  access  to 
enter  orders  with  floor  brdcers  in  the 
trading  crowds  of  certain  CBOE  index 
options.*  However,  the  Commission 
believes  that  it  is  not  unreasonable  for 
CBOE  to  prohibit  customers  from 
placing  orders  directly  with  floor 
orokers  in  equity  options  trading 
crowds.  The  CBOE  has  represented  to 
the  Commission  that  CBOE  members 
may  not  wish  that  their  customers 
receive  direct  phone  aoxss  to  equity 
crowds  becsuse  equity  options  tend  to 
be  used  more  widely  by  retail 
customere:  direct  phone  access  may 
inhibit  member  firms'  ability  to 
discharge  their  customer  suitability  and 
margin  obligations."  Furthermore, 
member  firms  do  not  commonly  station 
a  floor-broker  in  each  equity  trading 
crowd  on  the  floor.^o  Floor  fardcsn 
commonly  are  responsible  for 
representLig  ordere  in  multiple  crowds, 
which  means  that  customers  are  less 
likely  to  be  able  to  direct  orders  to  a 
particular  floor  broker  in  a  particular 
crowd.** 

Furthermore.  CBOE  oBen  automated 
systems  that  permit  member  firms  to 
ensure  that  customer  orders  sre  swiftly 
routed  to  the  floor  of  the  exchsnge.*' 
Approximately  70%  of  customer  orders 
are  routed  through  CBOE's  Order 
Routing  System  ("ORS").  which 
provides  an  electronic  interface  between 
the  Exchange's  trading  systems  and  the 
member  firms'  order  transmission 
systems.*^  In  summary,  because 


*Sae  Latter  from  Mary  U  Bender.  Senior  Vice 
Pieaident.  CBOE.  to  Sharon  Lawaon,  Senior  Special 
Counael,  DIviaion  of  Market  Regulation, 
Cnmmiaaion,  dated  October  18, 1996  (availaUe  in 
Caaunission'a  Public  Refaienoe  Room). 

•U. 

»»/d. 

"ja. 

'*  See  Id.  ORS  route*  nutomar  order*  that  qualify 
for  flnn  quote  guarenteea  to  the  Retail  Automatic 
Execution  Syatem  ("RAES"),  «rhich  automatically 
and  inatantaneoualy  execute*  *uch  orders. 
Aooordlng  to  CBOE,  appraxknately  1  out  of  5 
cuatwnar  ord«*  at  the  CB(%  are  executed  through 
RAES.  ORS  routea  pie-opening  market  order*  and 
limit  ordan,  and  limit  orders  at  leest  one  price  tick 
away  from  the  aame-aide  market  quote  to  the 
Exchange'*  Electronic  BooL  Finally,  ORS  routea 
market  order*  not  eligibie  for  firm  quote  guarantee* 
and  limit  ordacs  "near"  the  market  quote  to  the 
trading  crowrd.  Such  orders  are  delivered  eithar  to 
printer*  or  to  PuUic  Automated  Routing  ('TAR") 
System  touch  aoeen  terminala  in  the  trading  pit 


customer  orders  can  be  transmitted 
quickly  to  the  post  through  other  mesns, 
direct  customer  teleidione  ecoeM  may 
cause  complisnce  problems  for 
memben  finns  while  offoring  imnaHatn 
access  to  the  trading  crowd  and  because 
the  Commission  has  not  received  any 
comments  about  alleged  imfiiir 
discriminatory  effects  ob)ecting  to  the 

Eroposed  rule  change,  the  Coimnission 
elieves  it  is  reesonable  to  conclude  that 
the  amended  telephone  policy  is  not 
presently  designed  to  permit  unfair 
discrimination.  ^* 

The  Commission  eiqMcts  the  CBOE  to 
maintain  surveillance  procedures  thst 
are  adequate  to  ensure  that  market 
makers  do  not  use  the  amended 
telephone  policy  to  avoid  standing  in 
their  respective  crowds  or  to  assume  de 
facto  an  appointment  in  an  option 
traded  at  another  post  In  addition,  the 
Commission  believes  that  the  80%  in- 
person  requirement  will  serve  to 
discourage  market  makers  from  utilizing 
the  amended  telephone  policy  to  avoid 
standing  in  their  respective  crowds  or  to 
assume  de  facto  an  appointment  in  an 
option  traded  at  anomer  post. 

IV.  Condnsion 

For  the  reasons  discussed  shove,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act,  and,  in 
particular,  Section  6  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-96-1S)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  RagulatioD,  piuvuant  to  delisted 
authority.*" 

Marsarat  H.  McFarland. 

Dspatv  Sacratoiy. 

[FR  Doc  96-28183  Filed  11-1-96: 8:45  am] 


[Rsleeee  Ito.  34-37881;  Fie  No.  8R-O0C- 

96-oq 

Saw  Regulatory  Oynliattont;  The 
Opiiora  CiMrIng  Corporation:  Order 
Granting  Approval  of  a  Propo— d  Rule 
Change  Relating  to  the  Valuation  of 
Qovammant  SacurMaa 

October  28. 1996. 

On  July  18, 1996.  The  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  (File  No.  SR- 


According  to  CBOE,  the  capabilitie*  of  the  PAR 
workatation  allow*  cuatomer  order*  routed  through 
it  to  "enjoy  turnaround  time  aecond  only  to  RAES." 

<«  See  Tbnplnam  v.  SEC,  2  F.3d  453, 457  P.C 
Cir.  1993)  (finding  that  the  Act  prohibit*  only  unfair 
diicrimlfiation,  sot  all  discrimination). 

"  IS  U.S.C  S  78a(b)(2)  (19S8). 
>•  17  CFR  20a30-3UXl2). 


OCC-06-og)  %vith  the  Securities  end 
Exchange  Commissim  ("Cunmissian") 
pursusnt  to  Sectian  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  1  On  August  22. 1996.  OGC 
filed  sn  smsndment  to  the  proposed 
rule  chsnge.'  Notice  offbe  propossl 
was  publbhed  in  the  Federal  a«g*«*— ■ 
on  September  12, 1996.  to  soUdt 
comments  from  interested  persons. '  No 
comments  were  received.  As  discussed 
below,  this  order  approves  the  proposed 
rule  change. 

LDescription 

The  proposed  rule  change  modifies 
the  valuation  methodology  on  deposits 
of  government  securities  for  margin  and 
clearing  fund  purpoaes  and  expands  the 
category  of  government  securities 
eligible  frv  deposit  to  include  maturities 
greater  than  ten  yean.  Presently,  OCC 
values  government  securities  st  either 
(1)  the  lesser  of  par  value  or  100%  of  the 
cunent  market  value  for  maturities  of 
less  than  one  year  or  (2)  the  lesser  of  par 
value  of  95%  of  the  current  market 
value  for  maturities  between  one  and 
ten  years. 

Government  securities  were  defined 
by  Section  1  of  Article  1  of  OOC's  By- 
laws as  securities  issued  or  gusranteed 
by  the  United  States  or  r.«nerli«n 
government  or  by  any  other  foreign 
government  acceptable  to  OCC  and 
maturing  within  ten  years.  The 
amendment  deletes  the  ten  year 
restriction. 

The  proposed  rule  change  also 
amends  Section  3  of  Article  Vm  of 
OCC's  By-laws  and  Rule  604  of  OCCs 
Rules  to  establish  a  new  schedule  of 
haircuts.  *  Pursuant  to  the  amendments. 
Government  securities  deposited  as 
either  clearing  fund  or  margin  will  be     - 
valued  at:  (1)  99.5%  of  the  current 
market  value  for  maturities  of  less  than 
one  year,  (2)  98%  of  the  currant  market 
value  for  maturities  between  one  and 
five  yean;  (3)  96.5%  of  the  currmt 
market  value  for  maturities  between  five 
and  ten  yeare;  and  (4)  95%  of  the 
current  market  value  for  maturities  in 
excess  of  ten  years. 

n.  Discussion 

Since  the  early  1980's,  OOC  has 
revalued  Government  securities  on  a 
monthly  basis.  Because  OOC  is  now 


>lSU.S.C§78a(b)(19a8). 

^Letter  from  Michael  G.  Vitek.  OOC,  to  Jeny 
Carpenter,  Aa*i*tant  Director,  Division  of  Market 
Regulation.  Commiaaion  (August  19, 1996). 

>  Securities  Exdianga  Act  Releaae  No.  37645 
(September  5, 1996),  61  FR  48194. 

«  Article  m,  Section  3  set*  forth  the  alloweble 
form*  of  oontributioo*  to  the  clearing  fund  Rule 
804  *et  forth  the  allowable  form*  of  margin 
depoaita. 
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ready  to  revalue  Government  securities 
on  a  daily  basis  and  to  include  the 
valuation  in  its  overall  daily  assessment 
of  clearing  member  margin  and  clearing 
fund  deposits,  OCC  believes  the  par 
value  methodology  and  prohibition  on 
deposits  of  securities  with  maturities 
beyond  ten  years  are  overly  conservative 
and  no  longer  necessary  to  protect  CXX: 
from  risk  associated  with  value  changes 
in  margin  and  clearing  fund  deposits. 

Before  setting  the  haircut  levels,  OCC 
reviewed  the  haircut  policies  of  other 
derivative  clearing  houses  and  analyzed 
recent  historical  volatilites  of 
government  securities.  CXX  collected 
daily  data  since  1990  on  government 
securities  of  various,  maturities  across 
the  yield  curve  and  analyzed  this 
historical  volatility  for  the  setting  of 
margin  intervals  within  CXXi's 
Theoretical  Intermarket  Margin  System. 
The  proposed  haircut  levels  should 
adequately  cover  more  than  99%  of  the 
movements  of  all  days  since  1990. 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  a  clearing  agency's  rules  be 
designed  to  ensure  the  safeguarding  of 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible.  ^ 
Based  on  the  foregoing,  the  Commission 
believes  that  CXXZ's  proposed 
modifications  to  its  rules  governing  the 
acceptance,  valuation,  and  haircutting 
of  Government  securities  is  consistent 
with  CXDC's  obligation  to  safeguard 
securities  and  funds. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  particularly  with  Section 
17A(b)(3)(F)  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»  that  the 
prop>osed  rule  change  (File  No.  SR- 
OCC-96-09]  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' 

Margaret  H.  McFarUnd, 

Deputy  Secretary . 

|FR  Doc.  9e-28ia4  Filed  11-1-06;  8:45  am] 
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[TMmm  No.  34-37883;  Fie  No.  8R- 
PHILA0EP-8»-11] 

Seif-Reguiatory  Organizations; 
Ptilladelphla  Dapoaltory  Truat 
Company;  Order  Qranting  Approval  of 
a  Propoeed  Rule  Change  Regarding 
ttw  Deatrucllon  of  Certain  Ejqiired 
Securitiee  Ceniflcalea 

October  28, 1996. 

On  Jime  28, 1996,  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
FHILADEP-96-11)  pursuant  to  Section 
19(b)(1)  of  the  Seciirities  Exchange  Act 
of  1934  ("Act")  >  regarding  the 
destruction  of  certain  expired  securities 
certificates.  Notice  of  the  proposal  was 
published  in  the  Federal  Ra^ster  on 
August  21, 1996.2  isIq  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Dncription 

The  rule  change  will  amend  Philadep 
Rule  31  which  governs  the  orderly 
destruction  of  seciuities  certificates 
relating  to  expired  warrants  and  rights 
to  permit  the  destruction  of  such 
securities  certificates  to  be  carried  out 
under  the  supervision  of  Philadep 's 
internal  audit  department.^  Section  (c) 
of  Rule  31  previously  required  that  all 
securities  to  be  destroyed  pursuant  to 
the  rule  had  to  be  forwarded  to 
Philadep's  internal  audit  department  for 
destruction  *  Under  the  rule  change, 
Philadep  is  permitted  to  destroy  the 
certificates  in  a  designated  area  of 


» 15  U.S.C  78cf-i(bH3)(F)  (isea). 
•  IS  U.S.C  781(b)(2)  (isaa). 

'  17  CFR  200.30(a)(12)  (1096). 


>  15  u.sc  i7as(b)(i) (igsa). 

'  S«curitiM  Exchange  Act  RaleaM  No.  37S70 
(August  14.  1906).  61  PR  43287. 

'  The  procadura  for  the  dastruction  of  ocpind 
sacuhtiss  Mt  forth  in  Rule  31  require  PhiUdap  to 
(i)  contact  the  transfar  agant  or  tha  iaauer  of  tha 
expired  lecuritiaa  to  verify  that  tha  reapactive 
warranu  or  rights  have  expired,  (ii)  obtain  written 
conTimiation  from  such  tranafar  agant  or  issuer  that 
the  certificate*  reprasanting  such  warrants  or  rights 
have  expired  (if  there  is  no  tranafar  agent,  Philadep 
peraonnei  must  «xarcise  all  reasonable  due 
diligence  to  confirm  tha  expired  nature  of  tha 
respective  certificates  including  consulting  with  the 
Philadep's  legal  department  intamal  audit 
department  and  senior  managemant),  (ill)  notify  its 
participants  that  in  tha  judgment  of  tha  transfar 
agent,  or  other  appropriate  parties  if  a  transfar  agant 
does  not  exist  the  securities  cartificatas  have 
expired,  (iv)  delete  such  securities  positions  from 
its  participants'  account  on  or  after  tha  thirtieth  day 
following  the  date  of  such  notice,  and  (v) 
appropriately  mark  tha  securities  certificates  and 
forward  them  to  its  internal  audit  department  for 
destruction. 

•  Sacuritiae  Exchange  Act  Raiaaaa  No.  35426 
(February  28. 19as)  (File  No.  S]i-PHILADEP-»4- 
05]  (order  approving  proposed  rule  changs 
authorising  Philadep  to  implament  a  progtein  far 
tha  daatruction  of  securitiee  cartitlcatas  relating  to 
expired  tvarrants  and  rights). 


Philadep  under  the  supervision  of  the 
internal  audit  department  instead  of 
being  required  to  destroy  such 
certificates  in  the  internal  audit 
department  itself. 

ILDiacaasioo 

Section  17A(b)(3)(F)  *  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  fimds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
Philadep's  proposed  rule  change  is 
consistent  with  Philadep's  obligations 
imder  Section  17A  of  the  Act  because 
the  rule  change  does  not  significanUy 
alter  the  prtx:edure8  previously 
approved  by  the  Commission  by  which 
expired  rights  and  warrants  certificates 
are  to  be  destroyed  and  thereby  should 
not  negatively  affiact  Philadep's  ability 
to  safeguard  securities  or  funds." 

m.  Concliisioii 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
PHILADEP-96-11)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Maijarat  H.  McFarland. 

Deputy  Secreteuy. 

(FR  Doc.  96-28231  Piled  ll-l-fl6;  8:45  ami 

HUMQ  COOK  Mie-«1-« 


SMAU.  BUSINESS  ADMNISTRATION 
[Declaration  of  DIaaatar  Loan  Aiaa  f2908] 

Declaration  of  Diaaater  Loan  Area; 
Florida 

Manatee  Coimty  and  the  contiguous 
cotmties  of  De  Soto,  Hardee, 
Hillsborough,  Polk,  and  Sarasota  in  the 
State  of  Florida  constitute  a  disaster  area 


» 15  U.S.C  §  78q-l(bX3)(F)  (1988). 

■The  Commission  pceriously  ststed  upon 
estsblishment  of  Philadep's  expired  certificate 
destruction  program  for  nwarrants  and  rights  that 
such  program  is  consistent  with  Section  17A  of  the 
Act  because  the  program  should  reduce  the 
administrative  expenses  associated  writh 
safakaeping  and  atoraga  of  worthJaaa  cartificatas 
and  that  Philadap's  procedures  ware  reasonably 
designed  to  prevent  inedvartent  destruction  of 
wamnts  and  rights  osrtiSoetes  that  have  not 
expired.  Supra  note  4. 

'  17  CFR  20O.3O-3(aHl2)  (1996). 
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as  a  result  of  damages  caused  by  a  fire 
at  the  Red  Bam  Flea  Market  in  the  Qty 
of  Bradenton  which  occurred  on 
October  21, 1996.  Applications  for  loans 
for  physical  damage  as  a  resiUt  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  December  27, 1996  and  for 
economic  injury  until  the  close  of 
business  on  July  28, 1997  at  the  address 
listed  below:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308,  or  other  locally  annoimced 
locations. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners    with    credit    avail- 

able elsewhere  

8.000 

Homeowners  without  credit  avail- 

able elsewtiere  

4.000 

Businesses  with  credit  available 

elsewiiere  

8.000 

Businesses  arxl  non-profit  orga- 

nizations without  credK  avail- 

able elsewtiere  

4.000 

Others  (including  non-profit  orga- 

nizations) with  credit  available 

elsewhere  

7.125 

For  Economic  Injury 

Businesses  and  small  agricultural 

cooperatives     without     credit 

available  elsewtiere 

4.000 

The  ntmiber  assigned  to  this  disaster 
for  physical  damage  is  290805  and  for 
economic  injury  the  nimiber  is  924100. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006.) 

Dated:  October  28, 1996. 
Philip  Lader. 
Administrator. 

(FR  Doc.  96-28214  Filed  11-1-96;  8:45  am] 
■HJJNQ  OOOE  8025-01 -P 

[DadaraUon  of  Diaaalar  Loan  Area  «288q 
[Amandment  #3] 

Declaration  of  Disaster  Loan  Area; 
Virginia 

In  accordance  with  notices  from  the 
Federal  Emergency  Management 
Agency,  dated  September  23  and 
October  23, 1996,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  the  Coimties  of  Accomack, 
Charles  City.  Chesterfield,  Essex, 
Gloucester,  Henrico,  Isle  of  Wight, 
James  City,  King  &  Queen,  King  George, 
King  William,  Lancaster,  Mathews, 
Middlesex,  New  Kent,  Northampton, 
Northumberland,  Prince  George.  Prince 
William,  Richmond.  Surry  and  York, 
and  the  Independent  Cities  of 
Fredericksbiirg,  Hopewell,  Newport 
News,  Poquoson,  Sufiblk  and 
Williamsburg  in  the  Commonwealth  of 


Virginia  as  a  disaster  area  due  to 
damages  caused  by  Hurricane  Fran  and 
associated  severe  storm  conditions, 
including  high  winds,  tornadoes,  wind 
driven  rain,  and  river  and  flash  flooding 
from  Sept^nber  5  through  September 
23, 1996. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  County  of 
Fairfax  and  the  Independent  City  of 
Chesapeake  in  the  Commonwealth  of 
Virginia,  and  the  contiguous  Cotmty  of 
Worcester  in  the  State  of  Maryland  may 
be  filed  until  the  specified  date  at  the 
previously  designated  location. 

Any  coimties  contiguous  to  the  above- 
named  coimties  and  not  listed  herein 
have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  6, 1996,  and  for  loans  for 
economic  injury  the  deadline  is  June  9, 
1997. 

The  economic  injury  number  assigned 
to  this  is  924500  for  Maryland. 

(Catalog  of  Federal  Domestic  Assistance 
Prtigram  Nos.  59002  and  59008) 

Dated:  October  28, 1996. 
James  Rivera, 

Acting  Associate  A  dministrator  for  Disaster 
Assistance. 

(FR  Doc.  96-28213  Filed  11-1-96;  8:45  am) 
BILUNQ  OOW  SOfS-01-P 


[Ucansa  No.  01/01-4)3001 

ESLO  Capital  Corporation;  Notice  of 
Surrender  of  Ucenae 

Notice  is  hereby  given  that  ESLX3 
Capital  Corporation,  212  Wright  Street, 
Newark,  New  Jersey  07114  has 
surrendered  its  license  to  operate  as  a 
Small  Business  Investment  Company 
imder  the  Small  Business  Investment 
Act  of  1958,  as  amended  ("the  Act"). 
ESLO  was  licensed  by  the  Small 
Business  Administration  on  May  31, 
1979. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  SBA  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  effective  on  October 
17, 1996,  and  accordingly,  all  rights, 
privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  I>}mestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  October  18, 1996. 
Don  A.  Christenaen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  96-28215  Filed  11-1-96;  8:45  am] 

aiujNQ  cooc  ao»-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlniatFation 

Reports,  Forms  and  Reconfteeping 
Requirements;  Agency  information 
Collection  Activity  Under  0MB  Raviaw 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  aimounces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  a  revision  of  a  currenUy 
approved  collection.  Comments  are 
invited  on:  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collections; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Federal  Register  Notice  with  a  60- 
day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  August 
26,  1996  [FR  61,  pace  43807-438081. 
All  responses  to  tnis  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  4, 1996. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7tii  Street,  NW, 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Stieei,  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  activities 
associated  with  the  Representatives  of 
the  Administrator,  CFR  part  183, 
including  Aviation  Medical  Examiners, 
are  currently  cleared  under  OMB 
number  2120-0033.  For  administrative 
ease,  the  FAA  proposes  to  separate  the 
Aviation  Medical  Examiner  clearance 
from  the  rest  of  the  Representatives  of 
the  Administrator.  There  is  no  change  in 
the  CFR  requirements.  It  is  proposed 
that  the  Aviation  Medical  Exaininer 
program  be  given  a  separate  OMB 
clearance  number.  At  this  time  of 


56732 


SE 


Fedaral  Regiitar  /  Vol.  61.  No.  214  /  Monday.  November  4.  19fl6  /  Notices 


request  for  clsaranoe,  the  Aviation 
Medical  Examiner  Designation 
Application  form.  FAA  form  8520-2  is 
being  updated  to  inciude  a  few 
additional  boxes  to  check  off.  The 
additional  information  does  not 
constitute  a  significant  increase  in  time 
to  complete  the  form  since  it  would 
only  involve  one  data  element  and 
check  marks  in  the  appropriate  boxes. 

The  additional  data  elements  are  as 
follows:  A  box  to  check  off  whether  the 
doctor  is  male  or  female.  (This  will  be 
done  to  provide  that  information  to 
airmen  and  women  who  request  a 
doctor  of  a  specific  gender.)  A  space  for 
social  security  number.  (This  is  a 
voluntary  request.)  An  addition  of  more 
specialities  in  the  medical  specialty 
category  from  which  the  applicant  can 
choose.  In  the  General  Information 
portion  of  the  application,  the  addition 
of  two  questions  to  check  off  a  yes  or  no. 

Title:  Aviation  Kfedical  Examiner 
Pn^ram. 

OMB  Control  Number:  2120— new. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Affected  Entities:  An  estimated  450 
individuals  applying  to  become  aviation 
medical  examiners. 

Abstract:  This  information  is 
collected  for  the  purpose  of  obtaining 
essential  information  concerning  the 
applicants'  professional  and  personal 
qualifications.  The  FAA  uses  the 
information  provided  to  screen  and 
select  the  designees  who  serve  as 
aviation  medical  examiners.  The 
information  is  also  used  to  make  a  list 
of  designated  aviation  medical 
examiners  readily  available  to  the 
public.         

Need:  14  CFR  183  implements  the 
provisions  of  Title  49  U.S.C..  section 
44702. 

Estimated  Burden:  The  estimated 
burden  is  225  hours  annually. 

lamied  in  Washington.  EX:.,  on  October  29, 
1996. 


Phillip  A. 

Information  Oearance  Officer,  U.S. 

Department  of  Transportation. 

[PR  Doc.  96-28220  Filed  11-1-^:  8:45  am) 


■UMO  COOK  4t10-«-P 


(Summary  Notice  No.  PE-06-S2] 

PMHione  for  Exemption;  Summary  of 
Petilfons  Received:  Dtopoeltlone  of 
Pedllone  leeued 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regidatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  statiis  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  25. 1996. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Covmsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW.,  , 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  <to  the  following  internet 
address:  npnncmtsCMiaa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  gi5G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Inde[>endence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  MRJRMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C.,  on  October  29. 
1996. 

MichMl  E.  CbMs. 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitknis  fbr  Exemption 

i>ocicet  No.:  28501. 

Petitioner:  Alaska  Air  Carriera 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
121.1. 

Description  of  Relief  Sou^t:  To 
permit  Alaska  Air  Cairiers  Association 
member  companies  to  continue  to 
operate  10-  to  19-seat  aircraft  solely  in 


Alaska  in  scheduled  passenger  smvice 
under  14  CFR  part  135. 

Docket  No.:  2M22. 

Petitioner:  Dodgen  Aircraft 
Refinishing,  Inc 

Sections  of  the  FAR  Affected; 
65.91(c)(1). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  become  eligible 
for  an  inspection  authorization  wi£out 
holding  a  current  mechanic  certificate 
with  airframe  and  powerplant  ratings 
that  have  been  in  effect  for  a  total  of  at 
least  3  years. 

Docket  No.:  28686. 

Petitioner:  Jerry  L.  Cliiton.  

Sections  of  the  FAR  Affected:  14  CFR 
91.209. 

Description  of  Relief  Sought:  To 
permit  Scott  C.  Clifton  or  David  L 
Clifton  to  operate  a  hot  air  balloon  in 
tethered  flight  at  altitudes  at  or  below 
250  feet  above  ground  level  during  the 
period  from  stinrise  to  sunset  without 
meeting  certain  aircraft  lighting 
requirements. 

(FR  Doc.  96-28281  Filed  11-1-96;  8:45  am] 
■UJNa  COM  4t1«-1»-M 


Aviation  Rulemaking  Advisory 
Commltlae  Meeting  on  Emergency 
Evacuatton  lesuee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  annoimces  a 

public  meeting  of  the  FAA's  Aviation 

Rulemaking  Advisory  Committee 

(ARAC)  to  discuss  emergency 

evacuation  issues. 

DATES:  The  meeting  will  be  held  on 

November  21, 1996  at  9:00  a.m.  Arrange 

for  oral  presentations  by  November  18, 

1996. 

ADDRESSES:  The  meeting  will  be  held  on 

the  20th  Floor.  MIC  Room  of  the  Boeing 

Company.  1700  North  Moore  Street, 

Arlington,  VA  22202  (Rosslyn  metro 

stop). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Smith,  Office  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Telephone  (202)  267-9682.  FAX  (202) 
267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  m),  notice  is  given  of 
an  ARAC  meeting  to  discuss  emergency 
evacuation  issues  to  be  held  on 
November  21, 1996  at  Boeing  Company, 
20th  Floor,  MIC  room.  1700  North 
Moore  Street.  Arlington,  VA  22202 
(Roslyn  metro  stop). 
The  agenda  will  include: 
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•  Opening  Remaiks. 

•  Review  of  Action  Items. 

•  Report  on  Performance  Standards 
Working  Group  Activities  including 
status  of  Performance  Standards  and 
TSO-69B  Design  Standard  for  escape 
slides. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  space  available.  The 
public  must  make  arrangements  by 
November  18, 1996  to  present  oral 
statements  at  the  meeting.  Written 
statements  may  be  presented  to  the 
conunittee  at  any  time  by  providing  25 
copies  to  the  Assistant  &cecutive 
Director  for  Emergency  Evacuation 
Issues  or  by  providing  copies  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation,  as  well  as  a  listening 
device,  can  be  made  available  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MF0RMAT10N 
CONTACT. 

Issued  in  Washington.  DC.  on  October  29, 
1996. 

Ava  L.  Robinson, 

Assistant  Executive  Director  fw  Emagency 
Evacuation  Issues  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  96-28284  Filed  11-01-96;  8:45  am] 
iHJJNO  COOE  4S1S-1S-M 


RTCA,  Inc.;  Technical  Management 
Commltlae 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  5  U.S.C,  Appendix  2), 
notice  is  hereby  given  for  the  RTCA 
Technical  Management  Committee 
meeting  to  be  held  November  15, 1996, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  RTCA.  Inc.,  1140  Connecticut 
Avenue,  N.W.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Children's  Remarks;  (2)  Review/ 
Approve  Summary  of  Previous  Meeting; 
(3)  Consider/ Approve:  a.  Proposed  Final 
Draft,  Minimiun  Performance  and 
Installation  Standards  for  Rimway 
Guard  Lights,  RTCA  Paper  No.  276-96/ 
SC184-052;  b.  Proposed  Final  Draft, 
Change  2  to  RTCA/DO-217,  Minimum 
Aviation  System  Performance  Standards 
DQ^ISS  Instrument  Approach  System: 
Special  Category  I  (SCAT  I).  RTCA 
Paper  No.  381-96/TMC-241:  (4) 
Discuss/Take  Position  on:  a.  FAA 
Request  to  Form  New  Special 
Committee  to  Address  CNS/ATM 
Cockpit  Controls  and  Multi-Function 
Display  Issues,  RTCA  Paper  No.  266-96/ 
TMC-229;  b.  FAA  Request  to  Expand 
SC-169  Tenns  of  Refnence  to  Include 
Flight  Information  System  (FIS)  MOPS 


and  MASPS.  RTCA  Paper  No.  234^-96/ 
TMC-22S:  c.  FAA  Request  to  Fonn  New 
Special  Committee  to  Develop  MOPS 
and  MASPS  ba  Digital  Terrain. 
Obstruction  and  cittier  Data  Bases. 
RTCA  Paper  No.  240-46/TMC-227:  d. 
FAA  Request  to  Expand  SC-182  Terms 
of  Refenmce  to  Develop  MOPS  for  a 
Computer-Based  Avionics  Suite  that 
meets  the  needs  of  all  segments  of 
aviation,  RTCA  Paper  No.  369-96/TMC- 
240;  e.  SC-1S9  Request  to  Revise 
Current  Terms  of  Reference,  RTCA 
Paper  No.  298-96/TMC-243;  (5)  Other 
Business;  (6)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
membera  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020.  Washington,  DC 
20036;  (202)  833-«339  (phone)  or  (202) 
833-9434  [fax].  Membera  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  October  29. 
1996. 

Janifx  L.  Peters. 
Designated  Official. 

[FR  Doc.  96-28285  Filed  11-1-96;  8:45  am] 
■ajJNG  OOOC  4aift-1S-M 


Federal  Railroad  Administration 
[FRA  Docket  No.  RST-96-2] 

Petition  for  Waiver  of  Compliance  Cant 
Deficient  Pasaenger  Train  Operation 

In  accordance  with  Title  49  Code  of 
Federal  Regulations  (CFR)  Sections 
211.9  and  211.41,  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  received  bom  the 
National  Railroad  Passenger  Corporation 
(Amtrak)  a  request  for  waiver  of 
compliance  with  certain  requirements  of 
49  CFR  Part  213:  TRACK  SAFETY 
STANDARDS. 

The  purpose  of  Amtrak's  petition  is  to 
secure  approval  from  FRA  to  operate 
equipment  know  as  RoadRailera  in 
passenger  trains  that  are  now  permitted 
to  operate  at  four  inches  of  cant 
deficiency.  After  Amtrak  takes  delivery, 
the  RoadRailera  will  be  used  primarily 
in  trains  for  time-sensitive  firat  and 
second  class  mail. 

For  several  yeare,  Amtrak  has 
operated  passenger  trains  with  a  variety 
of  equipment  at  four  inches  of  cant 
deficiency  (underbalance)  on  tracks 
either  owned  by  Amtrak  or  other 
railroads  such  as  Union  Pacific, 


BuiiingtoQ  Northern,  and  Southern 
Pacific  This  has  allowed  Amtrak  to 
increase  average  train  speeds  and 
reduce  the  ntuiber  of  late  arrivals. 
Without  approval  for  the  operation  of 
RoadRailera  at  four  inches  of  cant 
deficiency.  Amtrak  would  have  to  revert 
to  slower  curving  speeds  on  passenger 
trains  that  have  RoadRailera  in  their 

consists. 

• 

Currentiy,  Section  213.S7(b}  permits  a 
maximtim  of  three  inches  to  be  used  as 
the  underbalance  term  (cant  deficiency) 
in  the  formulation  of  curve/speed  tables 
by  track  maintenance  engineera  defining 
train  speeds  for  curved  track 
superelevations  for  any  route  betvraen 
two  points. 

The  waivere  granted  Amtrak  and  the 
other  railroads  permit  the  substitution 
of  four  inches  in  the  Vmax  formula  in 
Section  213.57. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
shovild  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  this 
proceeding  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  No.  RST-06-2)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  S.W.. 
Washington,  D.C.  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  houra  (9  a.m.-5  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120 
Vermont  Avenue,  N.W.,  Room  7051, 
Washington,  D.C.  20005. 

Issued  in  Washington,  D.C  on  October  23, 
1996. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementatian. 
[FR  Doc  96-28151  Filed  11-01-96;  8:45  am] 
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National  Highwy  TrafKc  Safety 
Admlnlatfatton 

[Doctol  Na  96-082:  No«oe  2] 

Qanaral  Motors  Cocportion;  Qrant  of 
Application  for  Dadaion  of 
InconaaquantW  NoncompHanca 

This  notice  grants  the  application  by 
General  Motors  Coqxiration  (GM)  of 
Warren,  Michigan,  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C  30118,  and 
30120  for  a  noncompliance  with  49  CFR 
571.108.  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  108.  "Lamps. 
Reflective  Devices  and  Associated 
Equipment."  The  basis  of  the 
application  is  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  July  16, 1996,  and  an 
opportujiity  afforded  for  comment  (61 
FR  37109). 

Standard  No.  108  requires  that  turn 
signals  be  self-canceling  by  steering 
wheel  rotation  and  capable  of 
cancellation  by  a  manually  operated 
control.  GM  discovered  that  Uie  self- 
canceling  feature  only  works 
intermittently  after  left  turns  on  slightly 
less  than  2.000  1996  Model  Buick 
Skylarks,  because  of  a  "defective  multi- 
function switch."  GM  believes  that  the 
failure  is  inconsequential  because  it 
occurs  intermittently  and  in  one 
direction  only,  and  because  the  Skylarks 
are  equipped  with  a  reminder  chime 
that  activates  if  the  turn  signal  is  still  on 
after  */^  mile  of  driving. 

GM  supported  its  application  for 
inconsequential  noncompliance  with 
the  following: 

"No  more  than  5.5  percent  of  the 
1,969  vehicles,  or  108  vehicles,  are 
predicted  to  have  a  defective  switch. 
This  prediction  is  based  on  a  sort  of  400 
switdies.  of  which  22  were  determined 
to  possibly  be  suspect.  This  projection 
may  overstate  the  field  condition  since 
the  sort  was  very  conservative;  many  of 
the  suspect  22  switches  may  function 
properly  in  vehicles.  In  addition,  the 
projection  is  based  on  a  sort  of  the  latest 
shipments  of  switches  before  the 
supplier  corrected  its  manufacturing 
problem.  Since  the  condition  was 
caused  by  tooling  dimensions  drifting 
out  of  specification,  the  actual  rate  of 
defective  switches  for  the  entire 
production  run  may  well  be  less  than 
the  projected  rate. 

"The  self-cancel  featiue  will  operate 
properly  for  a  majority  of  turn  signal 
activations  even  on  vehicles  with  a 
defective  switch.  The  self-canceling 
feature  woiiLS  correctly  when  signaUng 
for  all  right  turns,  as  well  as  for  some 


left  turns.  The  switch  is  sensitive  to  the 
rate  of  turn  signal  lever  actuation  and 
position  of  the  steering  wheel,  and  will 
not  cancel  only  intermittently,  for  some 
left  hand  turns.  On  one  of  the  vehicles 
discovered  with  this  condition,  it  took 
about  20  turn  signal  cycles  to  recreate 
the  failure. 

"All  1996  Skylarks  have  a  turn  signal 
reminder  chime  that  will  signal  the 
driver  if  the  turn  signal  indicator  is  still 
on  after  V^  mile  of  driving.  Therefore, 
even  in  thoae  instances  when  the  self- 
cancel  feature  fails,  the  driver  will  get 
an  additional  cue  that  the  turn  signal  is 
on  and  deactivate  it. 

"GM  is  not  aware  of  any  accidents, 
injuries,  ownn  complaints  or  field 
reports  associated  with  this  condition." 

No  comments  were  received  on  the 
application. 

NHTSA  accepts  GM's  analyses  of  the 
reported  noncompliance  and  concur 
with  their  recommendation.  The  agency 
believes  that  the  effects  of  this 
referenced  noncompliance  will  not 
affect  motor  vehicle  safisty  in  a 
consequential  position  since  the  turn 
signal  lamps  meet  all  other 
requirements  of  Standard  No.  108. 
Furthermore.  GM  has  stated  that  the 
turn  signals  may  be  canceled  throijgh  a 
manually-opereted  control  and  the  1996 
Skylarks  have  a  turn  signal  reminder 
chime  that  will  signal  the  driver  if  the 
turn  signal  Indicator  is  still  on  after  Vi 
mile  of  driving.  Although  the  agency  is 
concerned  by  the  "defective  multi- 
function switch"  reported  by  GM  on  the 
1996  Model  Buick  Skylarks,  the 
performance  of  the  noncompliant 
equipment  conforms  to  Standard  No. 
108  a  substantial  pari  of  the  time. 

Accordingly,  for  the  reasons 
expressed  above,  the  petitioner  has  met 
its  burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  to  motor  vehicle  safety, 
and  the  agency  grants  GM'S  application 
for  exemption  from  notification  of  the 
noncompliance  as  required  by  49  U.S.C. 
30118  and  from  remedy  as  required  by 
49  U.S.C  30120.  (49  U.S.C.  30118. 
30120;  delegations  of  authority  at  49 
C7R  1.50  and  501.8). 

Issusd  on:  October  29, 1996. 
L.  Eobat  SMtan. 
Asaociais  Adminittrator  for  Safety 
Pmfdnnana  Standards 
(FR  Doc.  96-28227  Piled  11-1-96:  8:45  am) 

aajjNQ  0001 4*11 


Surlaoa  Tranaportation  Board 

[STB  Fkianoe  Docket  No.  327W  (8ut>-Ma 
20H 

Tha  Atchiaon,  Topaka  and  Santa  Fa 
Railway  Company— Trackaga  Rights 
Examptton—Souttiam  Pacific 
Tranaportation  Company 

Southern  Pacific  Transportation 
Company  (SPT)  will  assign  overhead 
trackage  rights  to  The  Atchison.  Topeka 
and  Santa  Fe  Railway  Company  over  a 
total  of  approximately  3.683  feet  of  track 
owned  by  Kansas  City  Southern  Railway 
(KCS)  from  KCS  milepost  766.70  to  SPT 
milepost  30.50  near  BeaumcMit,  TX.'  The 
transaction  is  expected  to  be 
consimunated  on  or  about  December  16. 
1996. 

These  trackage  ri^ts  are  related  to 
conditions  imposedas  pari  of  the 
recently  approved  merger  in  Union 
Pacific  Corporation.  Union 
PacificRaihoad  Company,  and  Missouri 
Pacific  Railroad  Company— Control  and 
Margfir— Southern  Pacific  Rail 
Corporation,  Southern  Pacific 
Transportation  Company,  St.  Louis 
Southwestern  Railway  Qjmpany,  SPCSL 
Corp..  and  The  Denver  and  Rio  Grande 
Western  Railroad  Company;  Finance 
Dodiet  No.  32760  (STB  served  Aug.  12. 
1996)  (Decision  No.  44). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  fialse 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  origiiul  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32760  (Sub-No.  20),  must  be 
filed  with  the  Surfeoe  Transportation 
Board,  Office  of  the  Secretary.  Case 
Control  Branch,  1201  Constitution 
Avenue.  N.W..  Washington.  DC  20423 
and  served  on:  (1)  Richard  E.  Weicher, 
Vice  President  and  General  Coimsel. 
The  Atchison.  Topeka  and  Santa  Fe 
Railway  Company.  6th  Floor.  1700  East 
Golf  Road.  Sdiaumburg.  IL  60173-5860; 
and  (2)  Gary  A.  Laakso.  General 
Attorney.  Siouthem  Pacific 
Transportation  Company.  One  Market 
Plaza.  San  Francisco,  CA  94105. 

As  a  condition  to  tbis  exemption,  any 
employees  affected  by  the  tradcage 


■  SPT  ha*  overliMd  tncki^  righu  on  thia 
Itackag*  pursuant  to  its  1979  Ay—mut  with  KCS. 
which  WM  approvad  by  tha  Intacstata  rntn  !»»■>« 
Commiaiinn  jOC)  in  Southam  Pactfk 
Titmspoitabon  Company— Ttackaga  Big)tt» — Owar 
KanaoM  Qty  Soutfcani  RaUway  Company,  Finanoa 
Dodtat  No.  29441  (ICC  aarvvd  Dae  1. 1980).  SPT 
•lata*  that  tha  inatant  varifiad  notioa  of  axamplian 
ennacta  tha  daaoriptiaa  of  ttia  total  fDol^a  and  SPT 
inilapaat  minbar  alatad  in  that  iOC  daddon. 
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rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354 1.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.— Lease  and 
Operate,  360 1.C.C.  653  (1980). 

Decided:  October  28, 1996. 
By  the  Board,  David  M,  Konschnik, 
Director,  Office  of  Proceedings. 

Vamon  A.  WilUans. 

Setretary. 

(FR  Doc.  96-28232  Filed  11-1-96;  8:45  am] 

eauNQ  cooc  4ei»-o»-^ 


[STB  Finance  Docket  No.  3316<q 

Falla  Road  Railroad  Co.,  Inc.— 
Ac()ui8ition  and  Operation 
ExamptlOf>— Conaolldatad  Rail 
Corporation 

Falls  Road  Railroad  Co.,  Inc.  (FRRR). 
a  noncarrier,  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  and  operate  the  line  of  railroad 
now  owned  and  operated  by 
Consolidated  Rail  Corporation  (Conrail) 
known  as  the  Falls  Road  Secondary 
Track,  extending  bom  milepost  58.291, 
at  Lockpori,  to  milepost  16.601.  at 
Brockport,  in  Niagara.  Orleans,  and 
Monroe  Counties,  NY.  a  total  of  41.69 
route  miles.  In  addition,  FRRR  will 
acquire  operating  easements  only 
between  mileposts  16.601  and  16.921 
(owned  by,  or  to  be  conveyed  by  Conrail 
to.  Monroe  County)  and  between 
mileposts  45.011  and  45.531  (owned  by. 
(V  to  be  conveyed  by  Conrail  to,  the 
adjoining  landowner). 

Operations  were  expected  to 
commence  on  or  after  October  24. 1996. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33161.  David  Monte 
Verde,  Michael  Thomas,  Charles 
Riedmiller,  Jeffrey  Baxter  and  John 
Herhrand  and  Genesee  Valley 
Transportation  Co.  Inc. — Continuance 
in  Control  Exemption — Falls  Road 
Railroad  Co.,  Inc.,  wherein  the  named 
individuals  and  Genesee  Valley 
Transportation  Co..  Inc.,  have 
concurrentiy  filed  a  verified  notice  to 
continue  in  control  of  FRRR,  upon  its 
becoming  a  Class  III  rail  carrier. 

If  the  verified  notice  contains  felse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33160.  must  be  filed  with 


the  Surfece  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423.  hi  addition,  a 
copy  of  each  pleading  must  be  served  on 
Eric  M.  Hocky,  Gollatz.  Griffin  &  Ewing. 
P.C,  213  West  Miner  Street,  P.O.  Box 
796,  West  Chester,  PA  19381-0796. 

Decided:  October  25. 1996. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Mlliams, 
Secretary. 

(FR  Doc.  96-28235  Filed  11-1-96;  8:45  am] 
aauNO  oooc  4tis-oo-p 

[STB  nnance  Docket  No.  33161] 

David  Monte  Verde,  Michael  Thomas, 
Chartes  Riadmlllar,  Jeffrey  Baxter  and 
John  Hert>rBnd,  and  Genesee  Valley 
Transportation  Co.  Inc.— Continuance 
in  Control  Exemption— Falls  Road 
Railroad  Co.,  Inc. 

David  Monte  Verde.  Michael  Thomas, 
Charles  Riedmiller,  ]eBtey  Baxter  and 
John  Herbrand  (Individual  Applicants), 
and  Genesee  Valley  Transportation  Co. 
Inc.  (GVT),  a  noncarrier  holding 
OHnpany,'  have  filed  a  notice  of 
exemption  to  continue  in  control  of  the 
Falls  Road  Railroad  Co.,  Inc.  (FRRR), 
upon  FRRR's  becoming  a  Class  m 
railroad.2 

The  transaction  was  expected  to  be 
consummated  upon  FRRR's 
commencement  of  operations  on  or  after 
October  24, 1996. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33160,  Falls  Road 
Railroad  Co.,  Inc. — Acquisition  and 
Operation  Exemption—Consolidated 
Rail  Corporation,  wherein  FRRR  seeks 
to  acquire  and  operate  certain  rail  lines 
from  Consolidated  Rail  Corporation. 

GVT  controls  5  existing  Class  in 
railroad  subsidiaries:  Depew,  Lancaster 
&  Western  Railroad  Co.,  Inc.,  operating 
between  Lancaster  and  Depew,  NY; 
Lowville  &  Beaver  River  Railroad  Co., 
operating  between  Lowville  and 
Croghan,  NY;  Mohawk  Adirondack  & 
Northern  Railroad  Corp.,  operating  (a) 
between  Carthage  and  Lowville,  (b) 
between  Carthage  and  Newton  Falls, 
and  (c)  between  Utica  and  Lyons  Falls, 
NY;  Genesee  &  Mohawk  Valley  Railroad 
Co.,  operating  (a)  a  portion  of  the*  Utica 


■  Tha  Individual  Applicants  coUactively  own 
100%  of  the  outstanding  sharas  of  GVT  that  in  turn 
controls  a  number  of  Class  IH  cairiara. 

2  AtcommencKnent  of  opentions  by  FKKR,  the 
entire  outstanding  capital  stock  of  FRRR  will  be 
owned  by  GVT.  Individual  ApplicanU  will 
continue  in  indirect  control  (rf  FRRR. 


Yard,  (b)  a  portion  of  the  Rome 
Industrial  trackage  in  Oneida  County, 
NY,  and  (c)  a  portion  of  the  Batavia- 
Lehigh  and  Lower  Town  Industrial 
trackage  in  Genesee  County,  NY;  and 
Delaware-Lackawanna  Railroad  Co., 
Inc..  operating  (a)  between  Fell 
Township  and  Moosic  (Scranton),  (b) 
tracks  within  Scranton,  and  (c)  between 
Scranton  and  Mt.  Pocono,  PA.' 

GVT  states  that:  (i)  The  rail  lines  to  be 
operated  by  FRRR  do  not  connect  with 
any  railroad  in  the  corporate  femily;  (ii) 
the  transaction  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  FRRR  with  any  railroads  in  the 
corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  in  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  felse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33161 ,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  E)C  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Eric  M.  Hocky,  Esq.,  Gollatz.  Griffin  & 
Ewing,  P.C,  '213  West  Miner  Stieet,  P.O. 
Box  796.  West  Chester,  PA  19381-0796. 

Decided:  October  25, 1996. 

By  the  Board,  David  M.  KonschnilL, 
Director,  Office  of  Proceedings. 

Veraon  A.  Wiliiams, 

Secretaiy. 

[FR  Doa  96-28236  Filed  11-1-96;  8:45  am] 

■aAJNO  oooc  4t16-M-f> 


>GVT  owns  a  controlling  interest  of  the  stock  of 
Lonwilla  ft  Beaver  River  Railroad  and  100%  of  the 
stock  of  tha  other  carriats  under  its  controL 
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DEPARTMEKT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Propoaad  Collactlon;  Comment 
Raquaat 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Certification  of  Compliance  With  State 
and  Local  Law. 

DATES:  Written  comments  should  be 
received  on  or  before  January  3.  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-6930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Janice  Fields, 
Firearms  and  Explosives  Operations 
Branch.  650  Massachusetts  Avenue. 
NW..  Washington,  DC  20226,  (202)  927- 
8052. 

SUPPt.EMENTARY  INFORMATION: 

Title:  Certification  of  Compliance 
With  State  and  Local  Law. 

OMB  Number:  1512-0523. 

Form  Number:  ATF  F  5300.37. 

Abstract:  Applicants  for  a  Federal 
firearms  license  will  certify  that  they  are 
in  compliance  with  State  and  local  laws 
and  that  they  have  provided  notification 
of  their  intent  to  conduct  firearms 
business  to  the  chief  law  enforcement 
officer  in  the  locality  of  the  business 
premises. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
70.000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  7.000. 


Request  for  CommentM:  Comjnents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  beamie  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  Information. 

Dated:  October  28. 1996. 
lohn  W.  Magaw, 
Director 

|FR  Doc  96-28143  Filed  11-1-96:  8:4S  am] 
BIUJNO  COOf  4«10-31-P 


Proposad  Collaction;  Comment 
Raquast 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Miscellaneous  Requests  and  Notices  for 
Distilled  Spirits  Plants. 

DATES:  Written  comments  should  be 
received  on  or  before  January  3. 1997,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Wine,  Beer  and 
Spirits  Regulations  Branch.  Steve 
Simon,  650  Massachusetts  Avenue, 


NW.,  Washington,  DC  20226,  (202)  927- 
8183. 

SUPPLEMENTARY  INFORMATION: 

Title:  Miscellaneoiis  Requests  and 
Notices  for  Distilled  Spirits  Plants. 

OMB  Number:  1512-0206. 

Form  Number:  ATF  F  5110.41 

Abstract:  Hie  information  provided 
by  applicants  assists  ATF  in 
determining  eUgibility  and  providing  for 
registration.  These  eligibility 
requirements  are  for  persons  who  wish 
to  establish  distilled  spirits  plant 
operations.  However,  both  statutes  and 
regulations  allow  variances  from 
regulations,  and  this  information  gives 
data  to  permit  a  variance. 

Current  Actions:  This  information 
collection  is  being  submitted  as  an 
extension  with  changes.  Upon  approval 
of  this  collection.  ATF  F  5110.34  is 
being  eliminated,  and  some  of  the 
burden  formerly  associated  with  that 
form  is  being  taken  up  by  letterhead 
notices  under  this  submission.  Also, 
some  requirements  are  being  shifted 
from  the  submission  of  a  prescribed 
ATF  form  to  the  submission  of 
letterhead  applications  or  notices.  The 
net  effect  will  be  an  increase  of  50 
burden  hours  for  1512-0206. 

Type  of  Review:  Extension  with 
changes. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
328. 

Estimated  Time  Per  Respondent:  5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1.620. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simmiarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  ageiu:y's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operaticm, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Faderal 
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Dated:  Octohv  28, 1996. 
JalmW.Mi«aw. 

Director. 

[PR  Doc.  96-28144  Filed  11-1-96;  8:45  am] 

■LUNQ  coot  4t1*-»1-# 

Propoaad  Collactlon;  Commant 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  p^)erwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  oontiniung  information 
collections,  as  required  by  the 
Paperworic  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currentiy,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
goHdrtng  comments  concerning  the 
Federal  Firearms  Licensee  Theft/Loss 
Report. 

DATES:  Written  comments  should  be 
received  on  or  before  January  3, 1997,  to 
be  assured  of  consideration. 

AOORESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washingtcm,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Janice  Fields, 
Firearms  and  Explosives  Operations 
Branch,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226  (202)  927- 
8052. 
SUPPLEMENTARY  INFORMATION: 

Title:  Federal  Firearms  Licensee 
Theft/Loss  Report. 

Oha  Number:  1512-0524. 

Forai  Number:  ATF  F  3310.11. 

Abstract:  Authorization  of  this  form  is 
requested  within  7  days  as  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  requires  Federal  firearms  licensees 
to  rep<»rt  to  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  and  to  the 
appropriate  local  authorities  any  theft  or 
loss  of  a  firearm  from  the  licensee's 
inventory  or  collection,  mthin  a 
specific  timefiame  after  the  theft  or  loss 
is  discovered. 

Current  Actions:  lliere  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extefision  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 


Estimated  Number  of  Respondents: 
4,000 

Estimated  Time  Pw  Respondent:  24 
minutes 

Estimated  Total  Aimucd  Burden 
Hours:  1600 

Request  for  Comments:  Commoits 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  beccune  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  Uie 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  Inirden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  28, 1996. 
JohmW.Magaw. 
Director. 

(PR  Doc.  96-28145  Filed  11-1-96;  8:45  am] 
■LUNQ  OOOE  4S10->1-r 


Offica  of  tha  Comptrollar  of  tha 
Currency 

Fadafw  Raaaiva  Systsm 

Fadaral  Dapoalt  Insuranca  Corporation 

Propoaad  Collaction;  Commant 
Raquaat 

AQENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC).  Treasury;  Board,  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwoii: 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  OCC,  the  Board,  and  the 
FDIC  (the  "agencies")  may  not  conduct 
or  sponsor,  and  the  respondent  need  not 
respond  to.  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currenUy  valid 
Office  of  Management  and  Budget 
(OMB)  control  nimiber.  The 
Consolidated  Reports  of  Condition  and 
Income  (Call  Report)  are  currently 


approved  collections  of  information  for 
the  agencies.  Under  the  auspices  of  the 
Fed«al  Financial  Institutions 
Examination  Council  (FFIEC),  ofVrhicli 
the  agencies  are  membere,  the  agouies 
are  propodng  to  no  longer  accept  Call 
Reports  that  are  filed  directly  with  them 
in  hard  copy  (i>aper)  fbnn.  "Hie  only  Call 
Reports  that  the  ag«Kaes  would  accept 
would  be  those  filed  electronically  or  on 
computer  diskette  with  the  agencies' 
electronic  collection  agent.  A  bank 
could  either  file  its  reports  directiy  with 
the  agent  or  contract  with  a  third  party 
for  the  convereion  of  its  reports  from 
hard  copy  (paper)  to  automated  form 
and  the  filing  of  die  reports  with  the 
agent.  Tbe  agencies  would  phase  out 
their  acceptance  of  paper  Call  Report 
forms  88  of  the  June  30.  September  30, 
and  December  31, 1997,  report  dates 
based  on  bank  size.  Comments  are 
invited  on  the  use  of  this  automated 
collection  technique  from  l>oth  users 
and  nonusers  of  Call  Report  software 
and  the  electronic  filing  method.  In 
particular,  respondents  are  requested  to 
comment  on  the  automated  collection 
process  as  a  way  to  miniinigw  the 
burden  of  this  information  collection  on 
banks,  on  any  initial  implementation 
costs  to  banks,  and  on  ongoing  costs  to 
banks  after  initial  implementation.  At 
the  end  of  the  cmnment  period,  the 
comments  received  will  be  evaluated  to 
determine  whether  modifications 
shoidd  be  made  to  the  proposal  before 
the  FFIEC  gives  its  final  approval  The 
agencies  wiil  then  submit  the  filing 
policy  to  OMB  for  review  and  approval. 

DATES:  Comments  must  be  submitted  on 
or  before  January  3, 1997. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments, 
which  should  refer  to  the  OMB  control 
numberfs).  will  be  shared  among  the 
agencies. 

OCC:  Written  comments  should  be 
submitted  to  the  Communications 
Division,  Ninth  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  S.W.,  Washington,  D.C.  20219, 
Attenticnx:  OMB  Conbx}l  No.  1557-0081 
[FAX  number  (202)  874-5274;  Internet 
address:  regs.commentsOocc.treas.govj. 
Comments  will  be  available  for 
inspection  and  photocopying  at  that 
address. 

Board:  Written  comments  should  be 
addressed  to  Mr.  William  W.  WUes. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  N.W.,  Washington,  D.C.  20551. 
Attention:  OMB  Control  No.  7100-0036. 
or  delivered  to  the  Board's  mall  room 
betwem  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
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those  hours.  Both  the  mall  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

FDIC:  Written  comments  should  be 
addressed  to  the  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Corporation.  550  17th  Street,  N.W., 
Washington,  DC.  20429.  Attention: 
OMB  Control  No.  3064-0052. 
Comments  may  be  hand-delivered  to 
room  F-402.  1776  F  Street.  N.W.. 
Washington,  D.C.  20429.  on  business 
days  between  8:30  a.m.  and  5:00  p.m. 
Comments  may  be  sent  through 
facsimile  to:  (202)  898-3838  or  by  the 
Internet  to:  commentaOfdic.gov. 
Comments  will  be  available  for 
inspection  at  the  FDIC  Public 
Information  Center,  room  100,  801  17th 
Street,  N.W..  Washington,  D.C,  between 
9:00  a.m.  and  4:30  p.m.  on  business 
days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington.  D.C.  20503. 

FOR  FUimCR  INFOmUTION  COffTACT:  A 
copy  of  the  prop>o9ed  revisions  to  the 
collections  of  information  may  be 
requested  from  any  of  the  agency 
clearance  officers  whose  names  appear 
below. 

OCC:  Jessie  Gates.  OCC  Clearance 
Officer.  (202)  874-5090.  Office  of  the 
Comptroller  of  the  Currency.  OMB 
Control  No.  1557-0081,  250  E  Street, 
S.W..  Washington.  DC.  20219. 

Board:  Mary  M.  McLaughlin,  Board 
Clearance  Officer,  (202)  452-3829. 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  OMB  Control  No. 
7100-0036,  20th  and  C  Streets,  N.W., 
Washington.  D.C.  20551.  For  the  hearing 
impaired  only,  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson.  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington,  D.C.  20551. 

FDIC:  Steven  F.  Hanfl,  FDIC  Clearance 
Officer.  (202)  898-3907,  Office  of  the 
Executive  Secretary.  Federal  Deposit 
Insurance  Corporation,  OMB  Control 
No.  3064-0052.  550  17th  Street  N.W., 
Washington,  D.C  20429. 


aupptaefTAftY  ■rownATiow: 

Propoud  to  Keilae  tks  Filing  MsHwd 
Ibr  tlie  FoUowiag  Cnmntly  Appnnrwl 
CoUactiaas  aflBianution 

Title:  Consolidated  Reports  of 
Condition  and  Income  (Call  Report). 

Form  Nutnber  FFIEC  031, 032. 033. 
034.* 

Frequency  ofRespoitse:  Quarterly. 

Affected  Public:  Business  and  other 
for-profit  (Insured  commercial  and 
FDIC-supervised  savings  banks). 
For  OCC: 

OMB  Number:  1557-0081. 

Estimated  Number  of  Respondents: 
2.800  national  banks. 

Estimated  Time  per  Response:  39.62 
burden  hours. 

Estimated  Total  Annual  Burden: 
443,744  burden  hours. 
For  Board: 

OMB  Number:  7100-0036. 

Estimated  Number  of  Respondents: 
1,002  state  member  banks. 

Estimated  Time  per  Response:  45.70 
burden  hours. 

Estimated  Total  Annual  Burden: 
183,166  burden  hours. 
For  FDIC: 

OMB  Number:  3064-0052. 

Estimate4  Number  of  Respondents: 
6,668  insured  state  noomember 
conunerdal  and  savings  banks. 

Estimated  Time  per  Response:  28.72 
burden  hours. 

Estimated  Total  Annual  Burden: 
765,900  burden  hours. 

Note  Regarding  Burden:  The 
preceding  burden  estimates  include  the 
time  for  reviewing  the  Call  Report 
instructions,  gathering  and  nmintaining 
data  in  the  form  required  for  the  Call 
Report,  and  completing  the  Call  Report 
information  collection,  but  exclude  the 
time  for  compiling  and  maintaining 
business  records  in  the  normal  course  of 
a  bank's  activitiea.  The  estimated  time 
per  response  varies  by  agency  because 
of  differences  in  the  composition  of  the 
banks  under  each  agency's  supervision 
(e.g.,  size  distribution  of  banks,  types  of 
activities  in  which  they  are  engaged, 
and  number  of  banks  with  foreign 
offices). 

General  Description  of  Report:  This 
information  collaction  is  mandatory:  12 
U.S.C  161  (for  national  banks),  12 
U.S.C  324  (for  state  member  banks),  and 


12  U.S.C  1617  (for  insured  sUte 
nonmember  oommardal  and  savings 
banks).  Except  for  select  sensitive  items, 
this  inlbnnatioD  collaction  is  not  given 
confidential  treatment.  Small  businesses 
(i.e.,  small  banks)  are  afbcted. 

Abetract:  Call  Reports  are  filed 
quarterly  with  the  agmdes  for  their  use 
in  monitoring  the  condition  and 
performance  of  rep<»ting  banks  and  the 
industry  as  a  whole.  The  reports  are  also 
used  to  calcidate  banks'  deposit 
insurance  assessments  and  for  monetary 
policy  and  other  public  policy  purposes. 

Current  Actions:  Under  the  auspices 
of  the  FFIEC,  the  agencies  are  proposing 
to  no  longer  accept  Call  Reports  filed 
directly  virith  them  in  hard  copy  (paper) 
form.  The  only  Call  Reports  that  the 
agencies  would  accept  would  be  those 
filed  electronically  or  on  computer 
diskette  with  the  agencies'  electronic 
collection  agent.  A  bank  could  either 
file  its  reports  directly  with  the  agent  or 
arrange  for  a  third  party  to  convert  its 
reports  from  hard  copy  (paper)  form  to 
automated  form  and  then  file  them  with 
the  agent.  The  agencies'  acceptance  of 
paper  Call  Report  forms  would  be 
phased  out  as  of  the  June  30,  September 
30,  and  December  31. 1997.  report  dates 
based  on  bank  size. 

Type  of  Review:  Revision. 

For  the  past  eight  years,  a  bank  has 
been  permitted  to  electronically  submit 
its  Call  Report  to  the  agencies' 
electronic  collection  agent  over 
telephone  lines  using  a  computer  and 
modem.  2  Alternatively,  a  bank  could 
mail  a  computer  diskette  containing  its 
Call  Report  to  the  agent.  Electronic  Data 
Systems  Corporation  (EDS)  is  the 
electronic  collection  agent  for  the 
agencies.  A  bank  submitting  its  Call 
Report  to  EDS  electronically  or  on 
diskette  is  not  required  to  mail  a  hard 
copy  of  its  Call  Report  directly  to  any 
of  the  agencies  unless  specifically 
requested  to  do  so.^  Nevertheless,  the 
bank  must  maintain  in  its  files  a  signed 
and  attested  printout  of  the  data 
submitted  to  EDS  showing  at  least  the 
tide  of  each  Call  Report  item  and  the 
reported  amount.  To  fulfill  the  Call 
Report's  signature  and  attestation 
requirement,  the  cover  page  of  the  Call 
Report  forms  that  the  agencies  mail  to 
the  bank  each  quarter  must  be  signed  by 
an  officer  and  bank  directors  and 


•  The  FFIEC  031  rvport  iotm  U  Biad  bjr  bankj 
with  domaatic  and  forai^n  offica*.  Th*  FFIEC  033 
tvport  fonn  U  fiUd  by  banks  with  donwrtlc  oIBom 
only  and  total  aaaatt  of  S300  million  or  mora.  TIm 
FFIEC  033  report  (onn  la  filad  by  banka  «rlth 
domaatic  ofBcaa  only  and  total  aaaata  of  SlOO 
million  or  mora  but  laaa  than  S300  mtlU'w^  Tlta 
FFIEC  034  raport  tonn  ia  filad  by  banks  wttb 
domaatic  offioaa  only  and  total  aaaata  of  laaa  tban 
SlOO  million. 


>Sinoa  tha  |una  30,  IMQ.  raport  data,  banks  that 
hava  or  hava  had  mora  than  ona  foraign  offioa,  otfaar 
than  a  "ahall"  fat«nc|i  or  an  IntMnational  Banking 
Fadlity.  and  that  uaa  any  of  tha  additJooal  15  daya 
alkmad  lor  tlia  complation  of  thab  raports.  bavt 
baan  raquiiad  to  fila  thair  rapotts  alac^nically 
with  tha  aganciaa'  alactronic  collaction  agant.  Thia 
tai|niramant  appUaa  to  fawar  than  ZOO  banka. 

>  Such  raquaata  raialy  hava  baan  mada. 
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attached  to  the  printout  placed  in  the 
bank's  files. 

Electronic  filing  capability  is  available 
through  the  use  of  computer  software 
that  supports  this  submission  method. 
Software  that  EDS  has  certified  for 
electronic  filing  is  available  through 
certain  vendors  that  have  completed  a 
certification  process.  Currently,  Call 
Report  preparation  software  products 
marketed  by  the  American  Bankers 
Assodation/DBI  Financial  Systems. 
Inc.;  DPSC  Software,  Inc.;  Information 
Technology.  Inc.;  and  Sheshimoff 
Information  Services.  Inc..  have  been 
certified  for  electronic  submission  by 
EDS.*  Information  Technology's 
softvrare  operates  on  mainframe 
computers  while  the  other  three 
vendors'  software  products  run  on 
personal  computers.  The  annual  cost  of 
Call  Report  software  for  personal 
computers  starts  at  approximately  $200 
for  small  banks  and  the  software  runs 
effectively  on  any  286  or  higher 
personal  computer  with  a  hard  drive. 
No  formal  computer  training  is 
necessary  to  operate  Call  Report 
software.  Banks  generally  have  fotmd 
that  the  instruction  manuals  for  the  Call 
Report  software  and  the  customer 
support  help  desks  operated  by  the 
software  vendors  provide  all  the 


assistance  necessary  for  their  tise  of  the 
software. 

As  an  alternative  to  purchasing 
software,  a  bank  coiUd  develop  its  own 
Call  Report  software  and  go  through  the 
certification  process.  However,  buoks 
normally  find  that  purchasing  certified 
computer  software  which  is  updated 
regularly  by  a  vendor  is  more 
economical  than  developing  and 
maintaining  their  own  software. 

The  agencies  have  provided  the 
aforementioned  software  companies 
with  a  significant  number  of  edits  that 
the  agencies  normally  use  for  validating 
the  Call  Report  information  submitted  to 
them  each  quarter.  As  a  result,  while 
each  bank  is  respcmsible  for  the  quality 
of  its  Call  Report  data,  a  bank  using  a 
commercial  software  package  can 
correct  errors  identified  by  the  software 
package  prior  to  filing  the  Call  Report, 
and  provide  better  quality  data  to  the 
agencies.  This  procedure  saves  a  bank 
time  by  reducing  agency  inquiries  for 
data  correction  after  the  Call  Report  has 
been  filed.  The  commercial  software 
also  provides  immediate  confirmation  to 
a  bank  that  files  electronically  that  EDS 
has  received  its  Call  Report.  'Thus, 
electronic  submission  promotes  the 
accuracy  of  and  speeds  the  receipt  and 
processing  of  Call  Report  data,  llus 


means  that  electronic  submission  also 
translates  into  lower  costs  for  the 
agencies  and  for  the  instiranoe  funds 
administered  by  the  FDIC. 

Over  the  past  five  years,  the 
percentage  of  banks  submitting  Call 
Reports  to  the  electronic  collection 
agent  has  climbed  from  28  percent  to  54 
percent  The  number  of  banks  using 
certified  computer  software  to  file  Call 
Reports  in  this  manner  has  increased 
fit)m  3.503  as  of  the  June  30, 1991, 
report  date  to  S.570  as  of  the  June  30. 
1996,  report  date.  This  reflects  the 
banking  industry's  growing  recognition 
of  the  benefits  of  this  powerful  tool  for 
completing  and  filing  reports. 
Furthermore,  some  2,400  additional 
banks,  23  percent  of  all  institutions, 
used  computer  software  to  prepare  their 
June  30, 1996,  Call  Report,  but 
submitted  a  computer-generated  hard 
copy  (paper)  facsimile  report  to  the 
agencies.  The  agencies  believe  that  these 
banks  can  change  frt>m  their  current 
paper-based  filing  method  to  the 
electronic  or  computer  diskette  filing 
method  with  litUe  diffictdty.  Thus, 
about  77  percent  of  banks  currently  use 
computer  software  for  preparing  and 
filing  their  Call  Reports.  The 
distribution  of  banks  by  size  and  report 
preparation  and  filing  method  as  of  the 
June  30, 1996.  report  date  is  as  follows: 


Asset  size 


Banks  using  conv 
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nie  wMti  electronic 

coNeclion  agent 


Number 


Percent 


Banks  using  conrv 
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100 


The  agencies  are  proposing  to  phase 
out  their  acceptance  of  hard  copy 
(paper)  Call  Reports  filed  direcUy  with 
them  according  to  the  following 
timetable: 

a  Beginning  with  the  Call  Reports  for 
June  30, 1997.  banks  with  assets  of  $50 
million  or  more  (as  reported  in  the  June 
30. 1996,  Call  Report)  must  file  their 
Call  Reports  electronically  or  on 
computer  diskette  with  the  agencies' 
electronic  collection  agent. 


'*For  fortbar  information  on  available  Call  Raport 
praparation  sottwara,  contact: 

Amarican  Bankan  AaaocTDBI  Financial  Systems, 
Inc.,  P.O.  Box  1240,  Cannon  Baach,  Dragon  97110, 
Telephone:  (SOO)  774-3279. 


a  Beginning  with  the  Call  Reports  for 
September  30, 1997,  banks  with  assets 
of  $25  million  or  more  (as  reported  in 
the  Jime  30, 1996,  Call  Report)  must  file 
their  Call  Reports  electronically  or  on 
computer  diskette  with  the  collection 
agent. 

a  Beginning  with  the  Call  Reports  for 
December  31, 1997,  all  banks  must  file 
their  Call  Reports  electronically  or  on 
computer  diskette  with  the  collection 
agent. 


DPSC  Soft%*are.  Inc.,  23S01  Pork.  Sorranto,  Suite 
lOS,  Calahasas,  Califbmia  91302,  Telephone:  (BOO] 
825-3772. 

In&nnation  Technology,  Inc.,  1345  Old  Cheney 
Roed,  Lincoln,  Nebraska  68512,  Telephone:  (403) 


Once  a  bank's  Call  Reports  must  be 
filed  electronically  or  on  computer 
diskette  with  EDS,  the  agencies' 
electronic  collection  agent,  the  bank 
woidd  have  two  ways  to  satisfy  this 
filing  requirement.  The  bank  could 
prepare  its  reports  in  automated  form 
and  file  them  direcUy  with  EDS. 
Alternatively,  it  could  complete  its 
reports  in  hard  copy  (paper)  form  and 
contract  with  a  third  party,  such  as  one 
of  the  CaU  Report  software  companies, 


423-2682.  Sheshunoff  InformatioD  Servicaa,  Inc., 
P.O.  Box  13203  Capitol  Station,  Austin,  Texas 
78711-3203,  Telephone:  (800)  456-2340. 
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for  Um  convonion  of  its  paper  reports  to 
automated  form  and  the  filing  of  the 
report^  with  EDS. 

Under  the  propoeed  timetable,  each 
bank  would  receive  the  applicable  aet  of 
Call  Report  forma  at  the  and  of  each  of 
the  first  three  quarters  of  1997  (i.e., 
through  the  September  30. 1997,  report 
date)  fust  as  at  present  without  regard  to 
their  eligibility  to  file  paper  Call  Report 
forms.  For  the  December  31, 1997, 
report  date,  each  bank  would  receive  a 
sample  set  of  Call  Report  forms  but 
could  not  file  a  hard  copy  (paper)  report 
mth  the  agencies.  In  1998  and 
subsequent  years,  the  uendes  would 
send  each  bank  a  sample  of  the 
applicable  set  of  that  year's  Call  Report 
fonns  only  once  during  the  year,  i.e.. 
before  the  end  of  the  first  quarter,  rather 
than  quarterly.  The  agencies  would 
monitor  banks'  need  for  annual  sample 
forms  and  could  modify  this  procedure 
if  deemed  appropriate. 

Request  for  Comment 

Comments  submitted  in  response  to 
this  Notice  will  be  shared  among  the 
agencies  and  will  be  summarized  or 
included  in  the  agencies'  requests  for 
OMB  approval.  Al]  comments  will 
become  a  matter  of  public  record. 
Written  comments  are  invited  on  the 
use  of  this  automated  collection 
technique  from  both  users  and  nonusers 
of  Call  Report  software  and  the 
electronic  filing  method.  Respondents 
are  requested  to  comment  on  the 
automated  collection  process  as  a  way 
to  minimize  the  burden  of  this 
information  collection  on  banks. 
Commenters  also  are  requested  to 
provide  estimates  of  any  initial  costs 
that  banks  not  cxirrently  using  Call 
Report  preparation  software  will  incxir 
in  implementing  this  electronic  filing 
method  as  well  as  estimates  of  the 
ongoing  costs  to  such  banks  from  the 
use  of  mis  method  alter  its  initial 
implementation.  Similarly,  commenters 
are  requested  to  provide  estimates  of 
any  initial  and  ongoing  costs  that  would 
not  otherwise  be  incurred  by  banks  that 
currently  use  Call  Report  software,  but 
submit  computer-generated  hard  copy 
(paper)  reports  to  the  agencies. 

Ine  agencies  invite  comment  on  the 
accuracy  of  their  estimates  of  the  overall 
burden  of  the  Call  Report  information 
collections  as  the  filing  requirements  are 
proposed  to  be  revised.  These  burden 
estimates  include  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
data  in  the  required  form  for  the  Call 
Report,  and  completing  the  report.  In 
addition,  comment  is  requested  on 
whether  this  proposed  revision  to  the 
Call  Report  information  collections  is 
necessary  for  the  proper  performance  of 


the  asenciaa'  functions,  including 
whether  the  information  has  practical 
utiUty.  and  on  vrays  to  enhance  the 
quality,  utility,  and  clarity  of  the 
infbrmatioo  collected  in  the  Call  Report. 

The  agencies  also  request  comments 
on  whether  they  shoulo  consider 
discontinuing  their  acoaptance  of  other 
hard  copy  (paper)  reports  (such  as  the 
Annual  Report  of  Trust  Aaaets  (form 
FFIBC  001).  which  is  filed  annually  as 
of  each  December  31  by  insured  banks 
and  savings  associations  with  truat 
powers  and  nondepoait  trust  companies, 
and  the  Summary  of  Depoaita,  which  is 
filed  annually  as  of  each  June  30  by 
each  bank  with  more  than  one  office) 
and  instead  accept  only  reports  that  are 
filed  electronically  or  on  computer 
diskette. 

Dsted:  October  28. 1096. 


Dinctor,  La^slathm  and  RBgulatory  ActMtim 
DMMion.  OffUx  of  the  Comptrtdler  of  the 
Currency. 

Board  of  Govsmoi*  of  the  Federal  Rsservs 
Systam.  October  28, 1996. 

WilUaB  W.  WUss, 

Secretary  of  the  Board. 

Dated  st  Wsahington,  D.C,  this  29th  day  of 
October.  1996. 

Federal  Deposit  Inmranca  CorpoTBtion. 

I"Ty  L.  Langlejr, 

Executive  Secretary. 

(FR  Doc.  96-28238  Filed  11-1-96;  8:45  am) 
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Customa  Sarvloe 

So4lci1ation  of  AppNcattons  for  TECIKy 
AfT  Camet  leeulng  and  Quarantaeing 
Aaeodaftlon 

AOCNCY:  U.S.  Customs  Service. 
Department  of  the  Treesury. 
ACTION:  General  notice. 

8UIMURY:  This  notice  advises  the  public 
of  the  signing  of  a  bilateral  camet 
agreement  between  the  Taipei  Economic 
and  Cultural  Representative  in  the 
United  States  (ITXZRO)  and  the 
American  Institute  in  "Taiwan  (ATT)  for 
the  temporary  admission  of  goods, 
commercial  samples  and  professional 
equipment.  It  further  informs  the  public 
that  Customs  is  soliciting  applications 
frtim  those  associations  in  the  United 
States  which  ara  willing  and  capable  of 
Issuing  and  guaranteeing  any  TECRO/ 
ATT  camets  pursuant  to  the  Agreement. 
DATES:  Applications  must  be  received 
by  January  3, 1997. 

ADDRESSES:  Written  applications  should 
be  addressed  to  Assistant 
Commissioner,  Field  Operations,  U.S. 
Customs  Service,  1031  Constitution 
Avenue,  NW.,  Washington.  DC  20229. 


FOM  nmTHDi  wromiATiow  contact: 
William  Scope.  Office  of  Field 
Operations  202-927-3112,  or  Sharon 
GoodsoQ,  Intamational  Organizations 
and  Agreements  Division  202-827- 
0971. 

SWWJMPfTAirr  SiTOnMATlOM: 
Backgrooad 

This  notice  advises  the  public  of  the 
signing  of  a  bilateral  camet  agreement 
between  the  Taipei  Economic  and 
Cultural  Representative  in  the  United 
States  (TBCKO)  and  the  American 
Institute  in  Tai%van  (AIT)  for  the 
temporary  admission  of  goods, 
commercial  samples  and  profiessional 
equipment.  In  a  Notice  of  Proposed 
Rulemaking,  also  published  in  this  issue 
of  the  Fednral  Ri^ister.  Customs  is 
proposing  to  amend  its  regulations 
which  apply  to  camets  to  reflect  this 
new  agreement. 

A  camet  is  an  international  customs 
document,  backed  by  an  internationally 
valid  guarantee,  which  may  be  used  for 
the  temporary  admission  of 
merchandise.  The  camet  is  used  in 
place  of  the  usual  national  customs 
documentation  and  guarantees  the 
payment  of  duties  (including  taxes) 
which  may  become  due  if  the 
requirements  of  the  camet  are  not 
satisfied. 

Taiwan  fs  currently  ineligible  to 
accede  to  the  ATA  Camet  Convention, 
under  which  camets  &cilitate  trade 
among  more  than  fifty  contracting 
parties.  Thus,  Taiwan  has  sought  access 
to  the  camet  facility  through  the 
recently  concluded  TECRO/ ATT  Camet 
Agreement.  This  agreement  was 
negotiated  pursuant  to  the  authority 
contained  in  22  U.S.C.  3305. 

Solicitatioa  for  Applications 

As  a  result  of  the  signing  of  the        * 
TECRO/ ATT  Camet  agreement,  it  is 
necessary  for  Customs  to  solicit 
applications  for  an  organization  to  issue 
and  guarantee  TECRO/ ATT  camets. 

Generally,  a  domestic  association  in 
participating  countries  that  are  members 
of  the  International  Bureau  of  Chambers 
of  Commerce  issues  camets  to  residents 
for  use  abroad.  The  issuing  association 
must  be  approved  by  the  Commissioner 
of  Customs. 

A  domestic  association  in 
piarticipating  countries  that  are  members 
of  the  International  Bureau  of  Chambers 
of  Commerce  also  generally  gtiarantees 
the  payment  of  duties  and  ouer  simis  to 
its  respective  customs  authorities  in  the 
event  of  noncompUance  with  the 
conditions  or  the  procedures  for  which 
the  camet  is  used.  The  guaranteeing 
association  is  jointly  aiid  severally  liable 
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with  the  camet  holder  for  the  payment  FOR  FURTHER  MRMIATION  CONTACT:  "49  U.S.C  S 14909 „...    2)1.1", 

of  the  sums.  The  guaranteeing  Michael  Courlander,  Public  Infcnmation  "^^  tJ.S.C  $  14912 ZFl.t". 

aaaodation  also  must  be  approved  by  Specialist,  Telephone:  (202)  273-4590.  "*^  U.S.C  %  16102 „....    zFl.l". 

the  Commissioner  of  Customs.                       Autborittos:  Section  730  of  the  "49  U.S.C  S 16104 2Ji.i". 

Pursuant  to  §  114.11  Customs  Antiteirorism  and  Eflective  Death  Penalty  Appendix  A  (Statutory  hidex)  U 

Regulations  (19  CFR  114.11).  an  Act.  28  U.S.C  994(a).  amended  in  the  line  referenced  to  8 

association,  in  order  to  be  approved  by  Richard  P.  Conahey.  U.S.C  §1328.  by  deleting".  2G1.2": 

Customs,  must  provide  in  writing  that  it  Qhainnan  in  the  line  referenced  to  18  U.S.C 

will  imdertake  to  perform  the  functions  §  32(a).  (b)  by  inserting".  2X1.1" 

and  fiiffill  the  obligations  specified  in  Amendments  to  Guidelines  and  immediately  following  "2Kl .4"; 

the  Agreement  to  which  the  United  Conunentary  in  the  line  referenced  to  18  U.S.C  §  37 

States  accedes.  For  the  convenience  of           ^  Amendment:  Section  3A1.4  is  by  inserting  ".  2X1.1"  immediately 

parties  interested  m  applying  to  become  amended  in  the  tide  by  deleting  foUowina  "2K1.4"; 

the  issuing  and/or  guaranteeing  "International"  in  the  Une  refaenced  to  18  U.S.C 

association  under  the  TECRO/ATT                  Section  3  Al. 4(a)  is  amended  by  §115(a)by  inserting".  2X1.1" 

Camet  Agreement,  the  text  of  the  deleting  "intemational"  and  inserting  in  immediately  following  "2A6.1": 

agreement  18  filed  with  this  document  at  lieu  thweof  "a  federal  crime  of '.  in  the  line  referenced  to  18  U.S.C 

the  Office  of  the  Federal  Register.                   The  Commentary  to  §  3A1.4  captioned  §  "5(b)(2)  by  inserting  ".  2X1.1" 

Copies  of  tiie  Agreement  may  also  be  "AppUcation  Notes"  is  amended  in  inunediately  foUowing  "2A4.1": 

obtained  by  contacting  an  individual  Note  1  in  the  first  sentence  by  deleting  in  the  line  referenced  to  18  U.S.C 

identified  m  the  FOR  FURTHER  "intemational"  and  inserting  in  lieu  §  "5(b)(3)  by  inserting  ".  2X1.1" 

MFORMATKM  CONTACT  provision  of  tiiis  ^^^^^^f  ..^  f^^^  ^^^me  oFTand  in  the  immediately  following  "2A2.1"; 

document.  ^^^^^  sentence  by  deleting  m  the  hne  referenced  to  18  U.S.C 

To  be  «»nsidered.  apphcations  must  "intemational"  and  insertiig  in  Ueu  §  *^^  ^V  ^^'^^  "2B5.1."  immediately 

be  received  not  later  than  January  3,  th^r^r  "iro/i««ii  n^J^f^^A^Z  before  "2F1.1"; 

1997.  Applications  should  be  sent  to  the  SS^Tno  "???I" -^nlrti^?,;  L„  ^  t^e  line  referenced  to  18  U.S.C 

address  l^ed  under  the  heading  tlfiw^.^^^Lr                *  §  752  by  inserting  ".  2X3.1" 

f«;;<^.^^^ 'appears  nesT  the  "'S^n  for Xndment:  This  ^^tl^' ^T'^A^^i^.'X  r 

beginning  of  this  document.  amendment  implements  section  730  of  ^  }^^l  ^«  'I'^^^P^'Vf ,'- "'^-^ 

Approved:  October  29. 1996.  the  Antiterrorism  and  Eflective  Death  ?  ^^°Z*-l  ^'^  . '  ^^l}^  , ,. 

^^"^ '•  '^'^  ^^^  Act  of  1996.  Pub.  L.  104-132.  "^^^f},l fffo^T^  ^^o\ ,  =c  n 

Conunissioner  of  Customs.  110  Stat.  1214.  That  section  requires  tiie  o  2^80  bvSLwto^^^Xl  1"            ' 

(FR  Doc.  96-28171  FUed  11-1-96;  8:45  am]  Commission  to  amend  the  sentencing  immediatelyfollowiAg  "2X1.4"; 

aiLUNO  CODE  m^4n^  i^?!^f '  f*!-^*!  ^^e  adpistment  m  m  the  line  referenc^  to  18  U.S.C 

§3A1.4  (relating  to  mtemational  §2281  by  inserting  ".  2X1.1" 

teiTonsm)apphe8  more  broadly  to  immedi/tely  follo^"2Kl.4": 

UNITED  STATES  SENTENaNQ  Federal  crimes  of  terronsm.  as  defined  i^  the  Une  refereni^  to  18  U.S.C. 

COMMISSION  in  18  U.S.C§2332b(g).  and  provides  §  2421.  by  deleting".  2G1.2"- 

^^        ^-.•-^     .  that  the  Commission  shall  have  the  in  the  fine  referenced  to  18  U.S.C 

Revisions  to  the  Sentencing  authonty  to  promulgate  this  amendment  §  2422  by  deleting  "  2G1  2"- 

QukMinee  for  the  United  States  Courts  as  an  emergency  amendment  under  in  the  fine  referenced  to  18  U  S  C 

AOENCY:  United  States  Sentencing  f^T"  "'  a?  ^,^7"°°  ^^^"^  °^  §  2423(a),  by  deleting  "2G1.2"  and 

Commission.  the  Sentencing  Act  of  1987.  inserting  in  lieu  thereof  "2G1.1"; 

.,_^    .,  ^       ,,-     ,                      ..               2.  Amendment:  Appendix  A  bv  deletino- 

action:  Notice  of  final  action  r^ardmg  (statutory  Index)  is  liended  by  "42  U  s  C^«3                  201  2  20l  3" 

amendments  to  sentencmg  guidehnes  inserting  at  the  appropriate  place  by  "  "^^  *  ^*" ^^^^'  ^^^^  ' 

effective  November  1. 1996. tide  and  section:        «''-•'  and  inserting  in  lieu  thereof: 

summary:  The  Sentencing  Commission  "8  U.S.C  §  l255A(c)(6)  ....    2L2.1.  2L2.2",  ""  "-^^  *  ^^^^'^^  <*^       2Q1.2.  2Q1.3 

hereby  gives  notice  of  the  following  "16  U.S.C  §1372 2Q2.1",  .40  itq«- KT^ior^Mei           -.rn  f- 

_,.     ■"     ,,\                   ..         _..        JZlP  r  "IBlI.Sr  C1?R7                       2021"  42  U.S.C  §  7413lc)(5)  2Q1.1    ; 

actions:  (1)  pursuant  to  section  730  of  ,      „e/C ;          ^vi2.i  ,  '                            ■^ 

the  Antiterrorism  and  Effective  Death  ..3?  "f  "^  f  tlt^,rr: ^E^^..          '  "*  ^®  ^°®  referenced  to  49  U.S.C 

Penalty  Act  of  1996  and  28  U.S.C.  .."  "f?  SSlIii         '  "    ^K?-'  §  ^^^*  ^y  deleting  "2B4.1"  and 

994(a).  the  Commission  has  amended  ..„  [Jsc  |  JJJg   jKl  3"'  inserting  in  lieu  tiiereof  "2Fl .1  (2B4.1 

S  3A1.4  (Intemational  Terrorism)  and  its  "ig  u!s!c  §  844(n)  ZZZ    2X1.1",'  ^°'"  o^^"^  committed  prior  to  January 

accompanying  commentary  so  that  the  "18  U.S.C  §844(o)  2K2.4",'  1,1996)"; 

adjustment  in  § 3A1.4  (relating  to  "is  U.S.C  §956 2A1.5,  2Xl.1",  i"  *^®  ^«  referenced  to  49  U.S.C 

intemational  terrorism)  appUes  more  "18  U.S.C  $  1073 2J1.5.  2J1.6",  §  11907(a)  by  inserting  "(for  offenses. 

broadly  to  Federal  crimes  of  terrorism,  "18  U.S.C  §  2319A 2B5.3",  committed  prior  to  January  1, 1996)" 

as  defined  in  18  U.S.C.  2332b(c);  and  (2)  "21  U.S.C  §  843(i)(4)(A)       2D1.13",  immediately  following  "2B4.1 "; 

pursuant  to  28  U.S.C.  994  (a)  and  (p).  "26  U.S.C  §  7212(b)  2B1.1,  2B2.1,  in  the  fine  referenced  to  49  U.S.C 

the  Commission  has  made  ..     ,,^r  t                         r^^'X^  §  11907(b)  inserting  "(for  offenses 

miscellaneous  additions  and  corrections  **            §423(e)  2C1.1.  2C1.7,  committed  prior  to  January  1, 1996)" 

to  the  Statiitory  Index  and  has  made  ..49  u.s.C  $  11902               ZBt.l".  '  immediately  foUowiM  "2B4.1";  and 

derical  amendioients  to  the  commentary  "49  use  %  11903 2F1 1"'  ^           ®  retBrenced  to  49  U.S.C 

oftwoguideUnes.  '49  u!s!c  8 14103(b)  •"••"    2Bl!l"*,  §  46502(a),  (b)  by  inserting. ",  2X1.1" 

DATES:  The  Commission  has  specified  "49  U.S.C  S 14904 2B4.1".  immediately  foUowing  "2A5.1". 

an  effective  date  of  November  1 .  1996.  "'♦fl  U.S.C  §  14905(b)  2B1.1". 

for  these  actions. 
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The  Commentary  to  §  3B  1.4  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  "processing"  and 
inserting  in  lieu  thereof  "procuring". 

The  Commentary  to  §  5C1.2  captioned 
"Application  Notes"  is  amended  in 
Note  6  in  the  second  sentence  by 
deleting  'a  organizer,"  and  inserting  in 
lieu  thereof  'an  organizer,". 

Reason  for  Amendment:  This 
amendment  makes  Appendix  A 
(Statutory  Index)  more  comprehensive. 
References  are  added  for  additional 
offenses,  including  offenses  enacted  by 
the  Marine  Mammal  Protection  Act 
Amendments  of  1994,  Pub.  L  103-238. 
108  Stat.  532;  the  ICC  Termination  Act 
of  1995.  Pub.  L.  104-88.  109  Stat.  803; 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1996,  Pub.  L.  104-106, 
110  Stat.  186;  and  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996, 
Pub.  L.  104-132.  110  Stat.  1214.  In 
addition,  this  amendment  revises 
Appendix  A  to  conform  to  the  revision 
of  existing  statutes  and  reflect  the 
consolidation  of  §§2Gl.l  and  2G1.2. 
Finally,  this  amendment  corrects 
clerical  errors  in  $§  3B1.4  and  5C1.2. 

(FR  Doc.  96-28206  Filed  11-1-96;  8:45  am] 
■LLWQOOOK  2t10-4O-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  OI>l«cts  Imporlad 
For  Exhibition;  Detarmirurtions 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978  (43  FR.  13359,  March  29. 
1978).  and  Delegation  Order  No.  85-5  of 
June  27,  1985  (50  FR.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Sepphoris  in  Galilee:  Crosscurrents  of 
Culture"  (See  list ')  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lenders.  I 
also  determine  that  the  exhibition  or 
display  of  the  listed  exhibit  objects  at 
North  Carolina  Museum  of  Art.  in 


■  A  Copy  of  thU  list  may  be  obtained  by 
contacting  Mn.  laoqueline  H.  Caldwell,  Assiatant 
General  Counael,  at  202/619-6982.  and  the  addreas 
ia  Room  700.  U.S.  Infonnation  Agency.  301  Fourth 
Street.  S.W..  Waahington,  D.C  20V47-0001. 


Raleigh.  North  Carolina,  from  on  or 
about  November  16.  1996,  to  on  or  about 
July  6, 1997.  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Registn-. 

Dated:  October  30. 1996. 
Laslin. 

General  Counsel. 

[FR  Doc.  96-28328  Filed  11-1-96:  8:45  am] 
MUMQCOOI  m»-*i-ii 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Valarana'  Advisory  Commitlaa  on 
Rahabilltation.  NoHoa  of  Maying 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Rehabilitation,  authorized  by  38  U.S.C, 
Section  3121.  will  be  held  on  November 
12.  13.  and  14.  1996.  in  Waahington, 
D.C.  The  committee  will  meet  in  VA 
Central  Office.  Room  230.  on  November 

12.  from  9  a.m.  to  4:30  p.m.  and  in  VA 
Central  Office.  Room  342,  on  November 

13.  from  9  a.m.  to  4:30  p.m.,  and 
November  14.  from  9  a.m.  to  12  noon. 
The  purpose  of  the  meeting  will  be  to 
review  the  administration  of  veterans' 
rehabilitation  programs  and  to  provide 
recommendations  to  the  Secretary. 

On  Tuesday,  the  Committee  will 
discuss  the  status  of  the  reengineering 
efforts  of  VA's  Vocational  Rehabilitation 
and  Counseling  Program.  On 
Wednesday  and  Thursday,  the 
Committee  will  discuss  the  recent  GAO 
Report  on  VA's  Vocational 
Rehabilitation  and  Counseling  Program. 
VHA's  new  VISN  System,  and  the 
Prosthetics  Service. 

The  meeting  will  be  open  to  the 
public.  It  will  be  necessary  for  those 
wishing  to  attend  to  contact  Theresa 
Boyd  at  202-273-7412  prior  to 
November  7,  1996. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  3:30  p.m.  on  November 
13.  1996. 

Dated:  October  25. 1996. 

By  Dir«ction  of  the  Secretary. 
Eugaaa  A.  BrirlrlMwi— . 
Committee  Management  Officer. 
IFR  Doc.  96-28192  Filed  ll-l-«6;  8:45  am) 
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Advisory  Commitlaa  on  Minority 
Vatarana,  Notica  of  Maadng 

The  Department  of  Veterans  AfEairs 
(VA).  in  accordance  with  Public  Law 
103—446,  gives  notice  that  a  meeting  of 
the  Advisory  Committee  on  Minority 
Veterans  will  be  held  November  18, 
1996,  to  November  20, 1996,  in  VA 
Central  Office.  Room  230,  810  Vermont 
Avenue,  NW,  Washington,  DC  The 
purpose  of  the  Advisory  Committee  on 
Minority  Veterans  is  to  advise  the 
Secretary  of  Veterans  Affairs  on  the 
administration  of  VA  benefits  and 
services  for  minority  veterans  and  to 
assess  the  needs  of  minority  veterans 
and  evaluate  whether  VA  compensation, 
medical  and  rehabilitation  services, 
outreach,  and  other  programs  are 
meeting  those  needs.  The  Committee 
will  make  recommendations  to  the 
Secretary  regarding  such  activities. 

The  Committee  will  convene  frt)m 
8:30  a.m.  to  5:30  p.m.  on  Monday, 
November  18,  1996.  The  Committee  will 
receive  testimony  frtun  invited 
representatives  from  minority  veterans 
groups,  community-based  organizations 
and  veterans  organizations.  The 
Committee  will  conduct  its  meeting  on 
Tuesday.  November  19, 1996,  from  9:00 
a.m.  to  5:00  p.m.  In  the  morning,  the 
Committee  will  receive  a  briefing  from 
the  Director,  Center  for  Minority 
Veterans,  on  the  Center's  priorities, 
achievements,  and  issues  being 
addressed.  The  afternoon  session  will 
focus  on  the  Committee's  goals  and 
objectives,  subcommittee  structure. 
Committee  budget,  and  other 
administrative  matters.  On  Wednesday, 
November  20, 1996,  the  Committee  will 
meet  from  9:00  a.m.  to  4:30  p.m.  The 
morning  session  will  be  devoted  to 
subcommittee  working  sessions  held  in 
designated  break-out  rooms  (to  be 
determined).  Program  officials  will 
participate  in  subcommittee  meetings. 
The  full  Committee  will  reform  in  the 
afternoon  to  hear  subcommittee  reports 
oiLtheir  agendas  for  fiscal  year  1997. 
The  Committee  will  review  the 
Secretary's  comments  on  its'  1996 
Annual  Report.  All  sessions  will  be 
open  to  the  public.  It  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Mr.  Anthony  Hawkins,  Department  of 
Veterans  Af&irs,  phone  (202)  273-6708, 
prior  to  November  15, 1996.  No  time 
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will  be  ailocated  for  the  purpose  of 
receiving  oral  presentations  &t)m  the 
public,  however,  the  Committee  will 
acxept  appropriate  written  comments 
form  interested  parties  on  issues 
affecting  minority  veterans.  Such 
comments  should  be  refiarred  to  the 
Committee  at  the  following  address: 
Advisory  Committee  on  K^ority 
Veterans,  Center  Ux  Minmity  Veterans 
(OOM).  U.S.  Department  of  Veterans 
AfEairs,  810  Vermcmt  Avenue,  NW, 
Washington,  DC  20420. 

Dated:  October  25, 1996. 

By  Direction  of  the  Secretary 
Eugene  A.  BridchoaM, 
Committee  Management  Officer. 
(FR  Doc  96-28198  Filed  11-1-96;  8:45  am] 
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DEPARTMEKT  OF  LABOR 

Occupational  Safaty  and  Meaitfi 
Adminiatration 

29  CFR  Parts  1910. 1915  and  1926 
[Doctot  No.  H-041] 
RIN  121ft-AA89 

Occupational  Exposure  to  1,3- 
Butadlana 

AOENCV:  Occupational  Safety  and  Health 

Administration  (OSHA).  Department  of 

Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  final  standard  amends 
the  Occupational  Safety  and  Health 
Administration's  (OSHA)  oocufMtional 
standard  that  regulates  employee 
exposure  to  1.3-Butadiene  (BD).  The 
basis  for  this  action  is  a  determination 
by  the  Assistant  Secretary,  based  on 
animal  and  human  data,  that  OSHA's 
current  permissible  exposure  limit  (PEL) 
which  permits  employees  to  be  exposed 
to  BD  in  concentrations  up  to  1.000 
parts  BD  per  million  parts  of  air  (1.000 
ppm)  as  an  eight-hour  time- weighted 
average  (TWA)  does  not  adequately 

[>rotect  employee  health.  OSHA's  new 
imits  reduce  the  PEL  for  BD  to  an  8- 
hour  TWA  of  1  ppm  and  a  short  term 
exposure  limit  (STEL)  of  5  ppm  for  15 
minutes.  An  "action  level"  of  0.5  ppm 
as  an  8-hour  TWA  is  included  in  the 
standard  as  a  mechanism  for  exempting 
an  employer  from  some  administrative 
burdens,  such  as  employee  exposure 
monitoring  and  medical  surveillance,  in 
instances  where  the  employer  can 
demonstrate  that  the  employee's 
exposures  are  consistently  at  very  low 
levels.  In  order  to  reduce  exposures  and 
protect  employees.  OSHA's  BD  standard 
includes  requirements  such  as 
engineering  controls,  work  practices  and 
personal  protective  equipment, 
measurement  of  employee  exposures, 
training,  medical  surveillance,  hazard 
communication,  regulated  areas, 
emergency  procedures  and 
recordkeeping. 

OATCS:  The  efliective  date  of  these 
amendments  is  February  3. 1997.  Start- 
up date  for  engineering  controls  is 
November  4.  1998.  and  for  the  exposure 
goal  program  November  4.  1999. 
Affected  parties  do  not  have  to  comply 
with  the  information  collection 
requirements  in  §  1910.1051(d) 
exposure  monitoring.  §  1910.1051(f) 
methods  of  compliance.  §  1910.1051(g) 
exposure  goal  program,  §  1910.1051(h) 
respiratory  protection.  §  1910.1051(j) 
emergency  situations.  §  1910.1051(k) 
medical  screening  and  surveillance. 


§  1910.1051(1)  communication  of  BD 
hazards  to  employees:  and 
§  1910.1051(m)  recordkeeping  until  the 
Department  of  Labor  publiahei  a 
Federal  Register  notice  informing  the 
public  that  OMB  has  approved  these 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

Other  Dates:  Written  comments  on  the 
paperwork  requirements  of  this  final 
rule  must  be  submitted  on  or  before 
January  3.  1997. 

AOORESSES:  In  accordance  with  28 
U.S.C.  2112(a).  the  Agency  designates 
the  following  party  to  leoeive  petitions 
for  review  of  this  regulation:  Associate 
SoUcitbr  for  Occupational  Safaty  and 
Health.  Office  of  the  Solicitor,  Room  S- 
4004.  U.S.  Department  of  Labor.  200 
Constitution  Ave..  NW.,  Washington. 
DC  20210.  These  petitions  must  be  filed 
no  later  than  the  59th  calendar  day 
following  promulgation  of  this 
regulation:  see  section  6(f)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (OSH  Act).  29  CFR  1911.18(d).  and 
United  Mine  Workers  of  America  v. 
h4ine  Safety  and  Health  Administration. 
900  F.2d  384  (DC.  Qrc.  1990). 

Comments  regarding  the  [>ap>erwork 
burden  of  this  regulation,  which  are 
being  solicited  by  the  Agency  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  are  to  be  submitted  to  the 
Docket  Office.  Docket  No.  ICR  96-13. 
U.S.  Department  of  Labor.  Room  N- 
2625.  200  Constitution  Ave..  NW.. 
Washington.  DC  20210.  telephone  (202) 
219-7894.  Written  comments  limited  to 
10  pages  or  less  in  length  may  also  be 
transmitted  by  facsimile  to  (202)  219- 
5046. 

FOR  FURTHER  eiFORMA-HON  CONTACT:  Ms. 
Anne  Cyr.  OSHA  OfBce  of  Public 
Affairs.  United  States  Department  of 
Labor.  Room  N-3641.  200  Constitution 
Avenue.  NW..  Washington.  DC.  20210. 
Telephone  (202)  219-8151.  Copies  of 
the  referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Vivian  Allen  at  (202)  219- 
8076.  For  electronic  copies  of  the  1.3- 
Butadiene  Information  Collection 
Request,  contact  OSHA's  WebPage  on 
Internet  at  http://www.osh.gov/. 

I.  Collection  of  Information;  Request  for 
Coounent 

This  final  1.3-Butadiene  standard 
contains  information  collection 
requirements  that  are  subiect  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (PRA95)  44  U.S.C  3501 
et  seq.  (see  also  5  CFR  part  1320). 
PRA95  defines  collection  of  information 


to  mean,  "the  obtaining,  causing  to  be 
obtained,  soliciting,  or  requiring  the 
disclosure  to  third  parties  or  the  public 
of  facts  or  opinions  by  or  for  an  agency 
regardless  of  form  or  foimat."  (44  U.S.C. 
3502{3)(A)) 

The  title,  the  need  for  and  proposed 
use  of  the  information,  a  summary  of  the 
collections  of  information,  description 
of  the  respondents,  and  frequency  of 
response  required  to  implement  the 
required  information  collection  is 
described  below  with  an  estimate  of  the 
annual  cost  and  reporting  burden  (as 
required  by  5  CFR  1320.5(a)(l)(iv)  and 
1320.8(d)(2)).  Included  in  the  estimate  is 
the  time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

OSHA  invites  comments  on  whether 
the  propoeed  collection  of  information: 

•  Ensiues  that  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Estimates  the  projected  burden 
accurately,  including  whether  the 
methodology  and  assimiptions  used  are 
valid: 

•  Enhances  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimizes  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  {>ermitting 
electronic  submissions  of  responses. 

TitJe:  1 ,3-Butadiene,  29  ml 
1910.1051. 

Description:  The  final  1.3-Butadiene 
(BD)  Standard  is  an  occupational  safety 
and  health  standard  that  will  minimize 
occupational  exposure  to  BD.  The 
standard's  information  collection 
requirements  are  essential  components 
that  will  protect  employees  from 
occupational  exposure.  The  information 
will  be  used  by  employers  and 
employees  to  implement  the  protection 
required  by  the  standard.  OSHA  will 
use  some  of  the  information  to 
determine  compliance  with  the 
standard. 

Summary  of  the  Collection  of 
Information:  The  collections  of 
information  contained  in  the  standard 
include  the  provisions  concerning 
objective  data;  exftosure  monitoring 
records  and  employee  notification  of 
exposure  monitoring  results;  written 
plans  for  compliance,  respiratory 
protection,  exposure  goal,  emergency 
situations;  information  to  the  physicisa; 
employee  medical  exams  and  medical 
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records:  respirator  fit-testing  records; 
rsoord  of  training  program;  employee 
access  to  monitoring  and  medical 
records;  and  transfer  of  records  to 
NIOSH. 

Retpondents:  The  respondmits  are 
employers  whose  employees  may  have 
occupational  exposure  to  BD  shove  the 
action  level.  The  main  industries 
effected  are  1,3-Butadiene  Polymer 
Producticm,  Mcmomer  piuification  of 
1,3-Butadiene.  Stand- Alone  Butadiene 
Terminals,  and  Chide  1,3-Butadiene 
Producers. 

Frequency  of  Response:  The 
frequency  cJ  monitoring  and 
notification  of  monitoring  results  will  be 
dependent  on  the  results  of  the  initial 
and  subsequent  monitoring  events  and 
the  number  of  different  job 
classifications  with  BD  exposure.  The 
Compliance  Plan  is  reqtiired  to  be 
established  and  updated  as  necessary 
and  reviewed  at  least  annually.  The 
Exposure  Goal  Program.  Respiratory 
Protection  Program,  and  Emergency 
Plans  are  requked  to  be  established  and 
updated  as  necessary.  For  those  using 
respirators,  respirator  fit  testing  is 
required  initially,  and  at  least  annually 
thereafter.  The  frequency  of  the  medical 
examinations  will  be  dependent  on  the 
number  of  employees  who  will  be 
exposed  at  or  above  the  action  level,  or 
in  emergency  situations,  A  record  of  the 
training  program  is  required  to  be 
maintained.  Those  nnployers  using 
objective  data  in  lieu  of  monitoring 
must  maintain  records  of  the  objective 
data  relied  upon.  The  employer  must 
maintain  exposure  monitoring  and 
medical  records,  which  includes 
information  provided  to  the  physician 
or  other  licensed  health  care 
professional,  in  accordance  with  29  CFR 
1910.20.  Fit-Test  records  must  be 
maintained  for  respirator  users  until  the 
next  fit  test  is  administered. 

Total  Estimated  Cost:  First  Year 
$820,388;  Second  Year  $658,949;  and 
Third  and  Recurring  Years  $75,890. 

Total  Burden  Hours:  The  total  burden 
hours  for  the  first  year  is  estimated  to  be 
8,077;  for  the  second  year,  the  burden  is 
estimated  to  be  5.342;  and  for  the  third 
and  recurring  years,  the  burden  is 
estimated  to  be  1.587.  The  Agency  has 
submitted  a  copy  of  the  information 
collection  request  to  OMB  for  its  review 
and  approval.  Interested  parties  are 
requested  to  send  comments  regarding 
this  information  collection  to  the  OSHA 
Docket  Office,  Docket  No.  ICR  96-13. 
U.S.  Department  of  Labor,  Room  N- 
2625,  200  Constitution  Avenue,  NW, 
Washington.  DC  20210.  Written 
comments  limited  to  10  pages  or  fewer 
may  also  be  transmitted  by  facsimile  to 
(202)  219-5046. 


Comments  submitted  in  respcmse  to 
this  notice  will  be  summarized  and 
included  in  the  retpiest  for  Of&ca  of 
Management  and  Budget  approval  of  the 
final  informaticm  collMAicm  request; 
they  will  also  become  a  mattw  of  public 
record. 

Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  OSHA 
Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Vivian  Allen  at  (202)  219- 
8076.  Electronic  copies  of  the  1,3- 
Butadiene  information  collection 
request  are  available  on  the  OSHA 
WebPage  on  the  Internet  at  http:// 
www.c»ha.gov/. 

Federalism 

This  standard  has  been  reviewed  in 
accordance  with  Executive  Order  12612. 
52  FR  41685  (October  30. 1987). 
regarding  Federalism.  Tills  Order 
requires  that  agencies,  to  the  extent 
possible,  refrahi  from  limiting  State 
policy  options,  consult  with  States  prior 
to  taldng  any  actions  only  when  there  is 
clear  constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  with  respect  to  which  Federal 
OSHA  has  promulgated  occupational 
safety  or  health  standards.  Under  the 
OSH  Act,  a  State  can  avoid  preemption 
only  if  it  submits,  and  obtains  Federal 
approval  of,  a  plan  for  the  development 
of  such  standaids  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 
State  Plan-States  must,  among  other 
things,  be  at  least  as  effective  in 
providing  safe  and  healthful 
employment  and  places  of  employment 
as  the  Federal  standards.  Where  such 
standards  are  applicable  to  products 
distributed  or  used  in  interstate 
commerce,  they  may  not  imduly  burden 
commerce  and  must  be  justified  by 
compelling  local  conditions.  (See 
section  18(cK2).) 

The  final  BD  standard  is  drafted  so 
that  employees  in  every  State  will  be 
protected  by  general,  pierformance- 
oriented  standards.  States  with 
occupational  safety  and  health  plans 
approved  under  section  18  of  the  OSH 
Act  wiU  be  able  to  develop  their  own 
State  standards  to  deal  vrith  any  si}ecial 
problems  which  might  be  encountered 
in  a  particular  state.  Moreover,  the 
performance  nature  of  this  standard,  of 


and  by  itself,  allows  for  ffeadbility  by 
States  and  emplo3ferB  to  provide  as 
much  leeway  as  possible  using 
alteniative  compiisBce. 

This  final  nde  of  BD  adikesses  a 
health  problem  related  to  occupational 
exposure  to  BD  wrhich  is  natioDB]  in 
seme. 

liiose  States  which  have  elected  to 
participate  under  section  18  of  the  OSH 
Act  would  not  be  preempted  by  this 
regulation  and  wiU  be  able  to  deal  with 
special,  local  conditions  within  the 
framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  Standard. 

State  Plans 

The  23  States  and  2  territories  with 
their  own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
com]>arable  standard  within  6  months  of 
the  publication  of  this  final  standard  for 
occupati(Hial  exposure  to  1,3-butadiene 
or  amend  their  existing  standards  if  it  is 
not  "at  least  as  effective"  as  the  final 
Federal  standard.  The  states  and 
territories  with  occupational  safety  and 
health  state  plants  are:  Alaska,  Arizona, 
California,  Connecticut  (for  State  and 
local  government  employees  only),  * 
Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland.  Michigan,  Minnesota, 
Nevada,  New  Mexico,  New  York  (for 
State  and  local  government  employees 
only).  North  Carolina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  the  Virgin  Islands, 
Washington,  and  Wyoming.  Until  such 
time  as  a  State  standard  is  promulgated, 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate, 
in  these  states  and  territories. 

SUPPLEMBITARY  MFORMATKIN: 

L  Table  of  Contents 

The  preamble  to  the  final  standard  on 
occupational  exposure  to  BD  discusses 
events  leading  to  the  final  rule,  physical 
and  chemical  properties  of  BD, 
manufecture  and  use  of  BD,  health 
effects  of  exposure,  d^ree  and 
significance  of  the  risk  presented,  an 
analysis  of  the  technological  and 
economic  feasibility,  regulatory  impact 
and  regulatory  flexibility  analysis,  and 
the  rationale  behind  the  specific 
provisions  set  forth  in  the  proposed 
standard.  The  discussion  follows  this 
outline: 
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VI.  Quantitativv  Riik  Aneunwnt 
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A.  Scope  and  Application 

B.  Definitions 

C  Permissible  Exposure  Limits 

D.  Expocure  Monitoring 

E.  Regulated  Areas 

P.  Methods  of  Compliance 

C.  Exposure  Goal  Program 
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I.  Psnonal  Protective  Equipment 

|.  Bmeiigsncy  Situations 

K.  Medical  Screening  and  Surveillance 

L  Hazard  Communication 

M.  Recordkeeping 

N.  Dates 

O.  Appendices 

XI.  Final  Standard  and  Appendices 
Appendix  A:  Substance  Safety  Data  Sheet  for 

1 .3-Butadiene 
Appendix  B:  Substance  Technical  Guidelines 

for  1.3-Butadiene 
Appendix  C:  Medical  Screening  and 

Surveillance  for  1.3-Butadiene 
Appendix  D:  Sampling  and  Analytical 

Method  for  1,3-Butadiene 
Appendix  B:  Respirator  Fit  Testing 

Procedures 
Appendix  F:  Medical  Questionnaires 

n.  Partiamt  Lagal  Authority 

Th«  purpose  of  the  Oocupationai 
Safety  and  Health  Act.  29  U.S.C  651  ef 
seq.  ("the  Act")  is  to  "assure  so  far  as 
possible  every  working  man  and  woman 
in  the  nation  safe  and  healthful  working 
conditions  and  to  preserve  our  human 
resources."  29  U.S.C  651(b).  To  achieve 
this  goal.  Congress  authorlBsd  the 
Secretary  of  Labor  to  promulgate  and 
enforce  occupational  safety  and  health 
standards.  U.S.C  655(a)  (authorizing 
summary  adoption  of  existing 
consensus  and  federal  standanls  within 
two  year  of  Act's  enactment),  655(b) 
(authorizing  promulgation  of  standards 
pursuant  to  notice  and  comment), 
654(b)  (requiring  employers  to  comply 
writh  OSHA  standards.) 

A  safety  or  health  standard  is  a 
standard  "which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  or  places  of  employment." 
29  U.S.C  652(8). 

A  standard  is  reasonably  necessary  or 
appropriate  within  the  meaning  of 
Section  652(8)  if  it  substantially  reduces 
or  eliminates  significant  risk,  and  is 
economically  feasible,  technologicaUy 


feoiibfe,  coct  efbctiTe.  consistant  with 
prior  Agency  actlcn  or  supported  by  a 
reooonad  (ustiflcatioo  for  departing  from 
prior  Agency  actions,  supported  by 
substantial  evidence,  and  is  batter  able 
to  effectuate  the  Act's  purpoaes  than  any 
national  consensus  standtfd  it 
supwvedes.  See  58  FR 16612-16616 
(March  30. 1993). 

The  Suprome  Court  has  noted  that  a 
reasonable  person  would  consider  a 
feuUty  risk  of  1/1000  over  a  45-year 
working  lifistime  to  be  a  signific:ant  risk. 
Industrial  Union  Dept  v.  Aniencan 
Petwimim  Institute.  44S  U.S.  607. 646 
(1900)  (banzone  standard).  OSHA  agrees 
that  a  fetolity  risk  of  1/1000  over  a 
working  lifetime  is  well  within  the  mnge 
ofriak  that  reasonable  people  would 
consifler  significant.  See  e.g.. 
International  Onion.  (JAW v. 
Pendermts.  878  F.2d  389  (D.C  Cir. 
1969)  (rormoldehyde  standard):  Building 
and  Constr.  Tmde$  Dept.  AFL-CIO  v. 
Brock.  838  F.2d  1258. 1265  (D.C  Or. 
1988)  (asbestos  standard). 

A  standard  is  technologically  feasible 
if  the  protective  meesures  it  requires 
already  exist,  con  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technolog;y  that  can 
reasonably  be  expected  to  be  aevel<^ped. 
American  Textile  Mfrs.  Institute  v. 
OSHA.  452  U.S.  490.  513  (1981) 
("ATMI").  American  Iron  and  Steel 
Institute  v.  C^HA.  939  F.2d  975,  960 
(D.C.  cir.  1991)  ("AISI"). 

A  standard  is  economically  feasible  if 
industry  can  absorb  or  pass  on  the  cost 
of  compliance  without  threatening  its 
long  term  profitability  or  competitive 
structure.  See  ATM.  452  U.S.  at  530  n. 
55:  AISI.  939  F.  2d  at  960. 

A  standard  is  coat  effective  if  the 
protective  measures  it  reouires  are  the 
least  costly  of  the  svailaUa  alternatives 
that  achieve  the  same  level  of 
protection.  ATMI.  4S3  U.S.  at  514  n.  32: 
International  Union.  UAWv.  OSHA.  37 
F.  3d  665.  668  (D.C.  Cir.  1994)  ("LOTO 

ni"). 

All  standards  must  be  highly 
protective.  See  58  FS  16614-16615; 
LOTO  m.  37  F.  3d  at  668.  Howavar. 
health  standards  must  alao  meat  the 
"feaaibiUty  mandate"  of  Sectian  60>X5) 
of  the  Act.  29  U.S.C  6S5(bX5).  Section 
6(bK5)  requires  OSHA  to  select  "the 
most  protective  standard  conaiatent 
with  feasibility"  that  is  needed  to 
reduce  significant  risk  whan  regulating 
health  hazards.  ATMT,  452  U.S.  at  509. 

Section  6(bKS)  alao  directs  OSHA  to 
base  health  atandards  oo  "the  beat 
available  evidaoce."  inchiding  reeeorch. 
demonstrations,  and  experiments.  29 
use  6S5(bXS).  OSHA  shall  coasidar 
"in  addition  to  the  att^nBont  of  the 
highest  degree  of  heahh  and  lafaty 


protection*  *  *  the  lateat  sdontific 
daU*  *  *  feasibiUty  and  experience 
gained  under  this  and  other  health  and 
safety  laws."  Id. 

Section  6(bK7)  of  the  Act  authorizes 
OSHA  to  include  amoog  a  standard's 
requirements  labeling,  monitoring, 
medical  testing  and  odter  information 
gathering  and  transmittal  provisions.  29 
U.S.C  655(bX7). 

Finglly.  whenever  practical,  standards 
shall  "be  expraaaed  in  tanns  of  ob)ective 
criteria  and  of  the  performance 
desired."  Id. 

UL  Events  Leadivg  to  Hm  Fimal 
Staiwlanl 

The  standard  adopted  for  BD  by 
OSHA  in  1971  pursuant  to  Section  6(a) 
of  the  OSH  Act.  29  U.S.C.  655  from  an 
existing  Wolsh-Healey  Federal  Standard 
required  employers  to  assure  that 
employee  exposure  does  not  exceed 
1,000  ppm  determined  as  an  8-hour 
TWA  (29  CFR  1910.1000.  Table  Z-1). 
The  source  of  the  Walsh-Healey 
Standard  was  the  Threshold  Limit  Value 
(TLV)  for  BD  developed  in  1968  by  the 
American  Conference  of  Governmental 
Industrial  HygienisU  (ACGIH).  This 
TLV  was  adopted  by  the  AOGDi  to 
prevent  Irritation  and  narcosis. 

In  1983.  the  National  Toxicology 
Program  (NTP)  released  the  results  of  an 
animal  study  indicating  that  BD  causes 
cancer  in  rodents.  (Ex.  20)  Based  on  the 
strength  of  the  results  of  this  animal 
study.  AOGIH  in  1983  classified  BD  as 
sn  animal  carcinogen  and  in  1984 
recommended  a  new  TLV  of  10  ppm. 
(Ex.  2-4)  Based  on  the  same  evidence, 
on  February  9, 1964.  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  pubUshed  a  Currant 
Intelligence  Bulletin  (CIB) 
recommending  that  BD  be  regarded  as  a 
potential  occupational  carcinogen. 
teratogen  and  a  poaaibfe  reproductive 
hazard.  (Ex.  23-17)  On  January  5. 1984, 
OSHA  publi^ed  a  Raoiieat  for 
Infarmatfon  (RFI)  }oinUy  with  the 
Environmental  Protection  Agency. 
(EPA)  (49  FR  844)  EPA  also  announced 
the  Initiation  of  a  180  day  review  under 
the  authority  of  section  4(0  of  the  Toxic 
Subetance  Control  Act  (TSCA)  (49  FR 
845)  to  daftermine  "whether  to  initiate 
appropriate  action  to  prevent  or  reduce 
the  risk  from  the  chamtcal  or  to  find  that 
the  risk  is  not  imraaaonabla."  Comments 
ware  to  be  submitted  to  OSHA  by  March 
5. 1964.  On  April  4. 1984.  OSHA 
extended  the  comment  period  until 
further  notice.  (49  FR  13389) 

Petitions  for  an  FmargHnry  Temporary 
Standard  (ETS)  of  1  ppm  or  lass  for 
tvofkers'  exposure  to  BD  were  submitted 
to  OSHA  on  January  23, 1964.  by  the 
United  Rubber.  Cork,  Linoleum  and 
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Plastic  Woriurs  of  America  (URW),  the 
Oil,  Chemical  and  Atomic  Workers 
(OCAW),  the  International  Chemical 
Woikers  Union  (ICWU).  and  the 
American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations 
(AFL-aO).  (Ex.  6-4)  On  March  7, 1984. 
OSHA  denieid  the  petitions  on  the 
ground  that  the  Agency  was  still 
evaluating  the  health  data  to  determine 
whether  regulatory  action  was 
appropriate. 

Based  on  its  180-day  review  of  BD. 
EPA  published,  on  May  IS,  1984,  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  (49  FR  20524)  to 
annoimce  the  initiation  of  a  regulatory 
action  by  the  EPA  to  determine  and 
implement  the  most  effective  means  of 
controlling  exposures  to  the  chemical 
BD  tmder  the  TSCA.  EPA  was  woridng 
with  OSHA  because  available  evidence 
indicated  that  exposure  to  BD  occurs 
primarily  within  the  woricplace. 

Information  received  in  response  to 
this  ANPR  was  used  by  EPA  to  develop 
risk  assessments.  Submquently.  EPA 
identified  BD  as  a  probable  human 
carcinogen  (Group  B2)  according  to 
EPA's  Classification  of  carcinogens,  and 
concluded  that  current  exposures 
during  the  manu&cturing  of  BD  and  its 
processing  into  polymers  presented  an 
imreasonable  risk  of  injury  to  hiunan 
health.  (Ex.  17-4)  Additionally,  EPA 
determined  that  the  risks  associated 
with  exposure  to  BD  may  be  reduced  to 
a  sufficient  extent  by  action  taken  under 
the  OSH  Act.  Following  these  findings, 
EPA,  in  accordance  with  section  9(a)  of 
TSCA,  on  October  10, 1985  (50  FR 
41393).  referred  BD  to  OSHA  to  give  this 
Agency  an  opportunity  to  regulate  the 
chemical  under  the  OSH  Act.  EPA 
requested  that  OSHA  determine 
whether  the  risks  described  in  the  EPA 
report  may  be  prevented  or  reduced  to 
a  sufficient  extent  by  action  taken  tmder 
the  OSH  Act  and  then  if  such  a 
determination  is  made,  OSHA  issue  an 
order  declaring  whether  the 
manu&cture  and  use  of  BD  described  in 
the  EPA  report  present  the  risk  therein 
described.  EPA  asked  OSHA  to  respond 
within  180  days,  by  April  8, 1986.  (50 
FR  41393) 

On  December  27, 1985,  OSHA 
published  a  notice  soliciting  public 
comments  on  EPA's  referral  report.  (SO 
FR  52952)  Based  on  all  the  available 
informatitm,  OSHA,  on  April  11, 1986, 
responded  to  the  EPA  referral  report  by 
making  a  preliminary  determination  (50 
FR  12526)  that  a  revised  OSHA  standard 
limiting  occupatimal  exposiue  to  BD 
could  prevent  or  reduce  the  risk  of 
exposure  to  a  sufficient  extent  and  that 
such  risks  had  been  accurately 
described  by  EPA  in  the  report.  On 


October  1, 1986,  OSHA  published  an 
ANPR  (51  FR  35003)  to  initiate  a 
rulemaking  within  the  meaning  of 
section  9(a)  of  TSCA.  The  Agency 
requested  that  comments  be  submitted 
by  December  30, 1986.  Twenty-four 
comments,  some  of  them  containing 
new  information,  were  received  in 
response  to  the  ANPR.  (Ex.  28-1  to  28- 
24)  Six  additional  comments  were 
received  after  the  deadline.  (Ex.  29-1  to 
29-^) 

OSHA  reviewed  the  available  data 
and  conducted  risk  assessment, 
regulatory  impact  and  flexibility 
analyses.  These  analyses  demonstrate 
that  the  proposed  standard  was    . 
technolc^cally  and  economically 
feasible  and  substantially  reduced  the 
significant  risk  of  cancers  and  other 
adfverse  health  effects. 

On  August  10, 1990,  OSHA  published 
its  propo«ed  mle  to  regulate 
occupational  exposure  to  1,3-butadiene. 
(55  FR  32736)  Based  on  the  Agency's 
review  of  studies  of  exposed  animals 
and  epidemiologic  studies  and  taking 
into  accoimt  ted^ologic  and  economic 
feasibility  considerations,  OSHA 
proposed  a  permissible  exposure  limit 
(PEL)  of  2  ppm  as  an  8-hour  time- 
weighted  average  and  a  short  term 
exposure  limit  (STEL)  of  10  ppm  for  a 
15  minute  sampling  period.  Also 
included  in  the  proposal  was  an  "action 
level"  of  1  ppm  which  triggered  certain 
provisions  of  the  standard  such  as 
medical  surveillance  and  training. 

OSHA  convened  public  heerings  in 
Washingttm.  DC.  on  January  15-23, 
1991.  and  in  New  Orleans,  Louisiana, 
on  February  20-21. 1991.  The  post- 
hearing  period  for  the  submission  of 
briefe,  arguments  and  summations  was 
to  end  July  22, 1991,  but  was  extended 
by  the  Administrative  Law  Judge  to 
Eteoember  13, 1991,  in  order  to  give 
participants  time  to  review  new  data  on 
low-dose  exposures  submitted  by  NTP 
and  a  quantitative  risk  assessment  done 
by  NIOSH.  The  comment  period  closed 
February  10. 1992. 

In  the  Fall  of  1992.  the  International 
Agency,  for  Research  on  Cancer  (LARC) 
publi^ied  the  results  of  the  Working 
Qroup  on  the  Evaluation  of 
Carcinogenic  Risks  to  Htmians,  which 
reviewed  the  carcinogenic  potential  of 
BD  and  concluded  that: 

There  is  limited  evidence  {or  the 
carcinogenicity  in  humans  of  1,3-butadiene 

*  *  *  "Iliere  is  sufficient  evidence  for  the 
carcinogenicity  in  experimental  animals 

•  •  •  (Ex.  125) 

LARC  stated  that  its  overall  evaltiation 
led  it  to  conclude  that  "1,3-butadiene  is 
probably  carcinogenic  to  htmians 
(Group  2A)."  (Ex.  125) 


To  assist  OSHA  in  issuing  a  final  rule 
for  BD,  representatives  of  the  major 
unions  and  industry  groups  involved  in 
the  production  and  tise  of  BD  submitted 
the  outline  of  a  volimtary  agreement 
reached  by  the  parties  dated  January  29. 
1996,  outlining  provisions  that  they 
agreed  upon  and  recommended  be 
included  in  the  final  mle.  The  letter 
transmitting  the  agreement  was  signed 
by  J.L.  McCkaw  for  the  International 
Institute  of  Synthetic  Rubber  Ptoducers 
(nSRP),  Michael  J.  Wright  for  the  United 
Steelworkers  of  America  (USWA),  and 
Michael  Sprinker  (CWU).  The 
committee  that  worked  on  the  issues 
also  included  Joseph  Holtshouser  of  the 
Goodyear  Tire  and  Rubber  Company, 
Carolyn  Phillips  of  the  Shell  Chemical 
Company,  representing  the  Chemical 
Manufecturen  Association,  Robert 
Richmond  of  the  Firestone  Synthetic 
Rubber  and  Latex  Company,  and  Louis 
Beliczky  (fonnerly  of  the  URW)  and 
James  L.  Fredmick  of  the  SWA. 

The  agreement  proposed  a  change  in 
the  permissible  exposiue  limits, 
additional  provisions  for  exposure 
monitoring,  and  an  exposure  goal 

Erogram  designed  to  reduce  exposures 
alow  the  action  level.  It  also  set  forth 
other  modifications  to  the  scope, 
respiratory  protection,  commimication 
of  hazards,  medical  surveillance,  and 
start-up  dates  sections  of  the  final  rule. 
On  March  8, 1996  OSHA  published 
the  labor/industry  joint 
recommendations  and  re-opened  the 
record  for  30  days  to  allow  the  public 
to  comment.  (61  FR  9381)  In  response 
to  requests  from  the  f>arties  to  the 
agreement,  the  comment  period  was 
extended  to  April  26, 1996.  (61  FR 
15205) 

At  the  beginning  of  the  comment 
period,  OSHA  placed  in  the  rulemaking 
record  an  epidemiologic  study  of  BD 
exposed  workere  by  E)elzell,  et  al. 
sponsored  by  nSRP.  along  with  lARC 
voltmie  127  "Butadiene  and  Styrene 
Assessment  of  Health  Hazards,"  a 
published  paper  by  Santos-Biu-goa,  et  al. 
entitled  "Lymphohematopoietic  Cancer 
in  Styrene-Butadiene  Polymerization 
Workers,"  and  abstracts  from  a 
symposium  entitled  "Evaluation  of 
Butadiene  and  Isoprene  Health  Risks." 
(Ex.  117-1;  117-2;  117-3;  117-4)  The 
epidemiological  study  had  also  been 
submitted  to  the  EPA  in  compliance 
with  provisions  of  the  Toxic  Substances 
Control  Act. 

In  response  to  the  re-opening  of  the 
BD  record.  18  sets  of  comments  were 
received.  The  parties  to  the  lebot/ 
industry  agreement  submitted  a  draft 
regulatory  text  which  put  their 
recommendations  into  specific 
requirements.  The  outline  and  the 
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subsequent  dnfi  regulatory  text  are 
solely  the  work  product  of  tbe 
negotiating  committee.  OSHA  was 
neither  a  party  to  nor  prssent  at  tbe 
negotiations. 

While  the  responses  to  tbe  record  re- 
opening helped  clarify  tbe  intent  of  tbe 
negotiating  parties,  tbe  rationales 
behind  several  of  tbe  changes  were  not 
fully  explained. 

On  September  16. 1996.  Judge  )obn 
M.  Vittone,  for  Judge  George  C.  Pierce 
who  presided  over  tbe  BD  bearings, 
closed  tbe  record  of  tbe  pubbc  beering 
on  the  proposed  standard  for  1.3- 
butadiene  and  certified  it  to  tbe 
Assistant  Secretary  of  Labor.  (Ex  13S) 

IV.  Oisniical  Identiflcatiaa,  ProdnctiaB 
and  Use 

A.  Monomer 

Tbe  chemical  1 .3-butadiene  (BD) 
(Chemical  Abstracts  Registry  Number 
106  00  0)  is  a  colorless,  noncortosive, 
flammable  gas  with  a  mild  aromatic 
odor  at  standard  ambient  temperatiue 
and  pressure.  It  has  a  chemical  formula 
of  CJU,  a  molecular  weight  of  54.1.  and 
a  boiling  point  of  -4.7  *C  at  760  mm 
Hg.  a  lower  explosive  limit  of  2%.  and 
an  upper  explosive  limit  of  11.5%.  Its 
vapor  density  is  almost  twice  that  of  air. 
It  is  slightly  soluble  in  water,  somewhat 
soluble  in  methanol  and  etbanol,  and 
readily  soluble  in  less  polar  organic 
solvents  such  as  bexane.  benzene,  and 
toluene.  (Ex.  17-17)  It  is  highly  reactive, 
dimerizes  to  4-vinylcyclobexene.  and 
polymerizes  easily.  Because  of  its  low 
odor  threshold,  high  flammability  and 
explosiveness.  BD  has  been  handled 
with  extreme  care  in  the  industry. 

In  the  United  States  BD  has  been 
produced  commercially  by  three 
processes:  Catalytic  dehydrogenation  of 
n-butane  and  n-butane.  oxidative 
dehydrogenation  of  n-butene,  and 
recovery  as  a  by-product  from  the  C*  co- 
product  streem  Grom  the  steam  cracking 
process  used  to  manufacture  ethylene, 
which  is  the  major  product  of  the 
petrochemical  industry.  For  economic 
reasons,  almost  all  BO  currently  made  in 
tbe  U.S.  is  produced  by  tbe  ethylene  co- 
product  process. 

In  the  steaih  cracking  process  for 
ethylene,  a  hydrocarbon  feedstock  is 
diluted  with  steam  then  heated  rapidly 
to  a  high  temperature  by  passing  it 
through  tubes  in  a  furnace.  The  output 
stream,  containing  a  broad  mixture  of 
hydrocarbons  from  tbe  pyrolysis 
reactions  in  the  cracking  tubes  plus 
unreacted  components  of  feedstock,  is 
cooled  and  then  processed  through  a 
series  of  distillation  and  other 
separation  operations  in  which  the 
various  products  of  the  cracking 


operation  are  separated  for  disposal, 
recycling  or  recovery. 

The  cracking  process  produces 
between  0.02  to  0.3  pounds  of  BD  per 
pound  of  ethylene,  oepending  upon  tlie 
composition  of  tbe  feedstock.  BD  is 
recovered  from  tbe  C*  stream  by  tbe 
separation  operations.  The  C4  stream 
contains  from  30  to  50%  BD  plus 
butane,  butenes  and  small  fractions  of 
other  hydrocarbons.  This  crude  BD 
stream  from  tbe  ethylene  unit  may  be 
refined  in  a  unit  on  site,  or  transferred 
to  another  location,  a  monomer  plant, 
owned  by  the  same  or  a  different 
company,  to  produce  piuified  BD. 

Regardless  of  tbe  source  of  the  crude 
BD-ethylene  co-product, 
(dehydrogenation,  or  blendins  of  Ci 
streams  from  other  sources),  the 
processes  used  by  difiisrent  companies 
to  refine  BD  for  subaequent  use  in 
ftolymer  production  are  similar. 
Extractive  distillation  is  used  to  effect 
tbe  basic  separation  of  BD  from  butanes 
and  butenes  and  fractional  distillation 
operations  are  used  to  accomplish  other 
related  separations.  A  typical  monomer 
plant  process  is  describewl  below. 

C3  and  C*  acetylene  derivatives, 
present  in  the  Ct  co-product  stream,  are 
converted  to  olefins  by  passing  tbe 
stream  through  a  hydrogenation  reactor. 
Tbe  stream  is  then  Csd  to  an  extractive 
distillation  coltunn  to  separate  the  BD 
from  butanes  and  butenes.  Several 
different  solvmts  have  been  employed 
for  this  operation,  including  n- 
methylpyTTolidone,tlimethylfbrmamide, 
furfural,  acetonitrile, 
dimetbylacetamide,  and  cuprous 
ammonium  acetate  solution.  Tbe  BD, 
extracted  by  tbe  solvent,  is  stripped 
from  it  in  the  solvent  recovery  column, 
then  fed  to  another  fractionation 
column,  the  metbylacetylene  coliunn.  to 
have  residual  acetylene  stripped  out. 
The  bottom  stream  frxnn  tbe 
metbylacetylene  column,  containing  tbe 
BD.  is  fed  to  the  BD  rerun  column,  from 
which  the  purified  BD  product  is  taken 
off  overhead.  Tbe  solvent,  recovered  in 
tbe  solvent  recovery  column,  is  recjrcled 
to  tbe  extractive  distillation  column 
with  pMut  of  it  distilled  to  keep  down  tbe 
level  of  polymer.  (Ex.  17-17) 

A  stabilizer  is  added  to  the  monomer 
to  inhibit  formation  of  polymer  during 
storage.  It  is  stored  as  aiiquid  under 
pressure,  sometimes  refrigerated  to 
reduce  tbe  pressure,  generally  stored  in 
a  tank  ferm  in  diked  spheres.  It  is 
shipped  to  polymer  manufacturers  and 
other  users  by  pipeline,  barge,  tank  car. 
or  tank  trucL 

BD  is  a  mafor  commodity  product  of 
tbe  petrochemical  industry.  Total  U.S. 

Eroduction  of  BD  in  1901  was  3.0 
illion  poimds.  Although  BD  is  a  toxic 


flammable  gas.  its  simple  chemical 
structure  with  low  molecular  weight 
and  high  chemical  reactivity  make  it  a 
useful  building  block  ibr  sjmtbesizing 
other  products.  In  "1.3-ButadieDe  Use 
and  Substitutes  Analysis."  EPA 
identified  140  ma|or.  minw  and 
potential  iises  of  BD  in  tbe  chemical 
industry.  (Ex  17-15) 

Over  60%  of  tbe  BD  consumed  in  the 
United  States  is  used  in  tbe  manufecture 
of  rubber,  sbout  12%  in  making 
adiponitiile  which  in  turn  is  uwd  to 
malie  hexametbylenediamine  (HMDA), 
a  oompcment  of  Nylon,  approximately 
8%  in  making  styrene-butadiene 
copolymer  latexes,  approximately  7%  in 
producing  polycbloroprene.  and  about 
6%  in  producing  acrylonitrile- 
butadiene-styrane  (ABS)  resins.  Lesser 
amoimts  are  consumed  in  tbe 
production  of  rocket  propellents, 
specialty  copolymer  resins  and  latexes 
for  paint,  ooatinat  and  adhesive 
applications,  and  bydrogenated 
butadiene-styrene  polymers  used  as 
lubricating  oil  additives.  Some 
nonpolymer  applications  include  tbe 
manufactiire  of  tbe  agricultural 
fungicides,  Captan  and  Captofol,  the 
industrial  solvent  sulfolane.  and 
anthroquinone  dyes. 

B.  Polymers 

BD  besed  synthetic  elastomers  are 
manufectured  by  polymerizing  BD  by 
itself,  by  polymerizing  BD  with  other 
monomers  to  produce  copolymers,  and 
by  producing  mixtures  of  these 
polymers.  The  largest-volume  product  is 
the  copolymer  of  styrene  and  BD, 
styrene-butadiene  rubber,  followed  in 
volume  by  polybutadiene, 
polycbloroprene.  and  nitrile  rubber. 
Polybutadiene  is  the  polymer  of  BD 
monomer  by  itself.  Polydiloroprene  is 
made  by  polymerizing  chloroprene, 
produced  by  cblorination  of  BD.  Nitrile 
rubbers  are  copolymers  of  acrylonitrile 
andBD. 

Four  general  types  of  processes  are 
used  in  polymerizing  BD  and  its 
copolymers:  emulsion,  suspension, 
soluticHi  and  bulk  polymerization.  In 
emulsion  snd  suspension 
polymerization,  the  monomers  and  the 
many  chemicals  used  to  control  the 
reection  are  finely  dispersed  or 
dissolved  in  water.  In  solution 
polymerization,  tbe  monomers  are 
dissolved  in  an  organic  solvent  such  as 
bexane,  pentane,  toluene.  In  bulk 
polymerization,  the  monomer  itself 
serves  as  solvent  fm-  tbe  polymer.  The 
pol]rmer  product,  from  which  end-use 
products  are  manufactured,  is  produced 
in  tbe  foan  of  polymer  crumb  (solid 
particles),  latex  (a  milky  suspension  in 
water),  or  cement  (a  solution). 
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Emulsion  polymerization  is  the 
principal  process  used  to  make 
synthetic  rubber.  A  process  for  the 
manufecture  of  styrene-butadiene  crumb 
is  typical  of  emulsion  processes.  Styrene 
and  BD  are  piped  to  the  process  area    • 
from  the  storage  area.  The  BD  is  passed 
through  a  caustic  soda  scrubber  to 
remove  the  inhibitors  which  were  added 
to  prevent  premature  polymerization. 
The  fresh  BD  monomer  streams  are 
mixed  with  styrene,  aqueous 
emulsifying  agents,  activator,  catalyst, 
and  modifier,  and  then  fed  to  the  first 
of  a  train  of  reectors.  Tbe  reection 
proceeds  stepwise  in  the  series  of 
reactors  to  around  60%  conversion  of 
monomer  to  polymer.  In  the  cold 
process,  the  reectants  are  chilled  and 
the  roector  temperature  is  maintained  at 
4-C  to  TC  (40*F  to  45»F)  and  pressure 
at  0  to  15  psig:  in  tbe  hot  rubbiw  process, 
temperature  and  pressure  are  around 
son:  (122«F)  and  40  to  60  psig. 
respectively.  . 

The  latex  from  the  reactor  tram  is 
flashed  to  evaporate  unreacted  BD 
which  is  compressed,  condensed  and 
recycled.  Uncondensed  vapors  are 
absorbed  in  a  kerosene  absorber  before 
venting  and  tbe  absorbed  BD  is  steam 
stripped  or  recovered  from  the  kerosene 
by  some  other  operation.  The  latex 
stream  is  passed  through  a  steam 
stripper,  operated  under  vacuum,  to 
remove  and  recover  unreacted  styrene. 
The  styrene  and  water  in  the  condensate 
are  separated  by  decanting.  The  styrene 
phase  is  recycled  to  tlie  process. 
Noncondensibles  from  the  stripping 
column  contain  some  BD  and  are 
directed  through  the  BD  recovery 
operations. 

Stripped  latex,  to  which  an 
antioxidant  has  been  added,  is  pumped 
to  coagulation  vessels  where  dilute 
sulfuric  add  and  sodium  chloride 
solution  are  added.  Tbe  add  and  brine 
mixture  breaks  the  emulsion,  releasing 
the  polymer  in  the  form  of  crumb. 
Sometimes  carbon  black  and  oil  are 
added  during  the  coagulation  step  since 
better  dispersion  is  obtained  than  by 
mixing  later  on. 

The  crumb  and  water  slurry  from  the 
coagulation  operation  is  screened  to 
separate  the  crumb.  The  wet  crumb  is 
pressed  in  rotary  presses  to  squeeze  out 
most  of  the  entrained  water  then  dried 
with  hot  air  on  continuous  dry  belt 
(byers.  The  dried  product  is  baled  and 
weighed  for  shipment. 

Production  of  styrene-butadiene  latex 
by  the  emulsion  polymerization  process 
is  similar  to  that  for  crumb  but  is 
usually  carried  out  on  a  smaller  scale 
with  fewer  reactors.  For  some  but  not  all 
products,  tbe  reaction  is  run  to  near 
ccHupletion,  monomer  removal  is 


simpler  and  racovwy  may  not  be 
practiced. 

Pofybutadiene  rubber  is  usually 
produced  by  solution  polymerization. 
Inhibitor  is  removed  from  the  monomer 
by  caustic  scrutMBg.  Both  monomer 
and  solvent  are  dried  by  fractional 
distillation,  mixed  in  tbe  desired  ratio 
and  dried  in  a  desiocant  column. 
Polymerizatioa  is  conducted  in  a  series 
of  reactors  using  initiators  and  catalysts 
and  is  terminated  with  a  shortstop 
solution.  The  solution,  called  ruWwr 
cement,  is  pumped  to  storage  tanks  for 
blending.  Crumb  is  predpiUted  by 
ptimping  tbe  solution  into  hot  water 
under  violent  agitation.  Solvent  and 
monomer  are  recovered  by  stripping  and 
distillation  similar  to  those  previously 
described.  The  crumb  is  screened, 
dewatered.  dried  and  baled. 

Polycbloroprene  (neoprene) 
elastomers  are  manufectured  by 
polymerizing  diloroprene  in  an 
emulsion  polymerization  process 
similar  to  that  used  for  making  styrene- 
butadiene  rubber.  The  monomer, 
chloroprene  (2-chloro-BD),  is  made  by 
cblorination  of  BD  to  make  3.4- 
dichlorobutene.  and 
dehydrochlorination  of  the  latter. 

Nitrile  rubbers,  copolymers  of 
acrylonitrile  and  BD.  are  produced  by 
emulsion  polymerization  similar  to  that 
used  to  make  styrene-butadiene  rubber. 

Substantial  amounts  of  BD  are  used  in 
tbe  production  of  two  other  large 
volume  polymers:  Nylon  resins  and 
ABS  resin.  Dupont  manxifectures 
adiponitrile  from  BD  and  uses  the 
product  to  make  hexametbylenediamine 
which  is  polymerized  in  making  Nylon 
resins  and  fibers,  including  Nylon  6.6. 
Acrylonitrile,  BD  and  styrene  are  the 
monomers  used  to  make  ABS  resin 
which  is  a  major  thermoplastic  resin. 
Chemically  complex  emulsion, 
suspension  and  bulk  polymerization 
processes  are  used  by  different 
producers  to  make  ABS  polymer. 

V.  Health  ECfects 


A.  Introduction 

The  toxidty  of  BD  was  long 
considered  to  be  low  and  non- 
cumulative.  Thus,  the  OSHA  standard 
for  BD  was  1.000  ppm  on  the  basis  of 
its  irritation  of  mucous  membranes  and 
narcosis  at  high  levels  of  exposure. 
However,  in  the  1980s,  cardnogenidty 
studies  indicated  BD  is  clearly  a 
carcinogen  in  rodents.  In  1986,  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH)  was 
prompted  by  these  studies  to  lower  the 
workplace  threshold  limit  value  (TLV) 
from  1.000  to  10  ppm  (Ex.  2-5) 


Rodent  studies  are  now  ooadusiva 
that  BD  is  an  animal  caictaioMi. 
Fuither.  a  consistent  body  m 
epidemiologic  studies  have  also  shofwn 
incieased  mortality  from  hematopoietic 
cancers  associated  with  BD  exposure 
am<mg  BD-expoaed  prod\iction  and 
styiene/BD  rubber  polymer  wrorkers. 
Cmnplementary  studies  of  metabolic 
products  and  gumtoxidty  support  these 
cancer  findings.  OSHA  was  uso 
concerned  about  evidence  that  BD 
affects  the  germ  cell  as  well  as  the 
somatic  cell,  and  what  potential 
reproductive  toxidty  might  result  from 
exposure  to  BD.  Since  BD  itself  does  not 
appear  to  be  carcinogenic,  but  must  be 
metabolized  to  an  active  form.  OSHA 
also  reviewed  studies  cm  tbe  metabolism 
of  BD  to  determine  vrether  they  might 
help  explain  the  observed  di^rences  in 
cancer  inddence  among  spedes. 

The  following  sections  discuss  tiie 
effects  of  BD  exposure,  both  in  human 
and  animal  systems. 

B.  Carcinogenicity 
1.  Animal  Studies 

In  the  proposed  BD  rule,  OSHA 
disciissed  the  results  of  two  lifetime 
animal  bioassays,  one  on  tbe  Sj^ague- 
Dawley  rat  and  one  in  the  B6C3F| 
mouse.  (55  FR  32736  at  32740)  Both 
studies  found  evidence  of  BD 
cardnogenidty,  with  the  greater 
response  in  the  mouse.  The  rat  study 
involved  exposure  levels  of  0, 1000. « 
8000  ppm  BD,  starting  at  five  weeks  of 
age,  to  groups  of  100  male  and  100 
female  Sprague-Dawtey  rats  for  6  hours 
per  day,  five  days  per  week,  for  105 
weeks.  Mortality  was  increased  over 
controls  in  the  1.000  ppm  exposed 
female  rats  and  in  both  of  tbe  male  rat 
exposure  groups.  Significant  tiunw 
response  sites  in  tbe  male  rats  included 
exocrine  adenomas  and  carcinomas 
(combined)  of  the  pancreas  in  the 
highest  exposlue  group  (3. 1.  and  11 
tumors  in  the  0. 1000.  and  8000  ppm 
groups,  respectively);  and  Leydig-cell 
tumors  of  the  testis  (0.  3,  and  8  in  the 
same  groups,  respectively).  In  the 
female  rats,  the  significanUy  iricreased 
tumor  response  also  occurred  in  tbe 
highest  exposure  group;  cancers  seen 
included  follicular<»ll  adenomas  and 
carcinomas  (cranbined)  of  the  thyroid 
gland  (0.4,  and  11  txunors  in  tbe  three 
exposiue  groups,  respectively),  and 
benign  and  malignant  (combined) 
mammary  gland  tumors  (50,  79.  and  81 
in  the  same  exposure  groups).  To  a 
lesser  degree  there  were  also  sarcomas 
of  the  uterus  (1. 4,  5  tumors  in  the  three 
exposure  groups),  and  Zymbal  gland  (0 
0, 4  tumors  in  the  same  exposure 
groups,  respectively).  While  only  high 
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exposure  group  tumor  response  for 
some  of  these  sites  was  statistically 
significant,  trend  tests  were  also 
significant. 

In  contrast  to  the  generally  less  than 
10%  increase  in  tumor  response  seen  in 
the  Sprague-Dawley  rat  at  levels  far 
above  BD  metabolic  saturation,  the 
carcinogenic  response  to  BD  in  the 
B6C3F|  mouse  In  the  National 
Toxicology  Program  study  (NTP  I)  was 
extensive.  (Ex.  23-1)  In  this  study, 
groups  of  SO  male  and  50  female  mice 
were  exposed  via  inhalation  to  0.  625  or 
1250  ppm  BD  for  6  hours  per  day,  5 
days  per  week  in  a  study  originally 
designed  to  last  2  years.  However,  the 
high  carcinogenic  response  included 
multiple  primary  cancers,  with  short 
latent  periods,  and  led  to  early  study 
termination  (60-61  weeks]  due  to  high 
cancer  mortality  in  both  the  625  ppm 
and  1250  ppm  exposure  groups  of  both 
sexes.  This  mortality  was  due  mainly  to 
lymphocytic  lymphomas  and 
hemangiosarcomas  of  the  heart,  both  of 
which  were  typically  early  occurring 
and  quickly  fatal.  This  large  and  rapidly 
fatal  carcinogenic  response  led  to  both 
the  NTP  and  industry  to  undertake 
additional  studies  to  better  understand 
the  mechanisms  involved. 

Some  commenters  have  associated 
qualitative  or  quantitative  differences  in 
mouse  and  rat  BD  carcinogenicity  with 
the  differences  in  rat  and  mouse  BD 
metabolism.  Many  studies  published 
and  submitted  to  the  BD  record  since 
the  proposed  rule  have  sought  to  better 
characterize  the  metabolic, 
distributional,  and  elimination 
processes  involved,  and  some  have 
attributed  species  differences  (at  least  in 
part)  to  the  metabolic  differences.  These 
will  be  addressed  separately  in  the 
metabolism  section. 

Another  factor  hypothesized  to 
account  for  differences  between  mouse 
and  rat  BD  carcinogenicity  was  the  role 
of  activation  of  ecotropic  retrovirus  in 
hematopoietic  tissues  on  tumor 
response  in  the  B6C3F|  mouse.  This 
virus  is  endogenous  to  the  B6C3F| 
mouse  and  was  hypothesized  to 
potentiate  the  BD  lymphoma  response 
in  this  strain.  To  study  this  hypothesis 
Irons  and  co-workers  exposed  both  (60) 
B6C3Fi  male  (thoae  with  the 
endogenous  virus)  and  (60)  NIH  Swiss 
male  (those  without  the  endogenous 
virus)  mice  to  either  0  or  1250  ppm  BD. 
for  6  hours./day,  5  days  per  week  for  52 
weeks.  (Ex.  32-28D)  A  third  group  of  50 
B6C3Fi  male  mice  received  1250  ppm 
for  12  weeks  only  and  was  observed 
until  study  termination  at  52  weeks.  The 
results  of  the  study  showed  significantly 
increased  thymic  lymphomas  in  all 
exposed  groups  but  significantly  greater 


response  in  the  B6C3F|  mouse— 1 
ttunor/60  (2%)  in  the  control  (zero 
expostue)  group,  10/48  (21%)  in  the  12 
week  expocure  group,  and  34/60  (57%) 
in  the  52  week  exposure  group — vs.  the 
NIH  Swiss  mice,  which  developed  0 
timior8/60  in  the  control  group,  and  8 
tumors/57  (14%)  in  the  BD  exposed 
group.  Hemangioearcomas  of  me  heart 
were  also  observed  in  both  strains 
exposed  to  BD  for  52  weeks— 5/60  (8%) 
in  the  B6C3F|  mice  vs.  1/57  in  the  NIH 
Swiss  mice.  (Ex.  32-28D).  The  B6C3F| 
response  was  very  similar  to  the  NTP  I 
hign  exposure  group  response,  verifying 
that  earlier  study.  Ine  qualitatively 
similar  lymphoma  responses  of  the  two 
strains  also  confirmed  that  the  mouse 
hematopoietic  system  is  highly 
susceptible  to  the  carcinogenic  efiiscts  of 
BD,  although  quantitatively  the  strains 
may  differ.  The  21%  1-vear  lymphoma 
response  in  the  12- week  stop-exposure 
B6C3Fi  group  also  increased  concerns 
about  high  concentration,  short  diuntion 
exposures. 

NTP  n  Study 

Concurrent  with  the  industry  studies, 
the  NTP,  in  order  to  better  characterize 
the  dose-response  and  lifetime 
experience,  conducted  a  second,  much 
larger  research  effort  over  a  much 
broader  dose  range.  (Ex.  90;  96)  These 
toxicology  and  carcinogenesis  studies 
included  a  100-fold  lower  (6.25  ppm) 
low  exposure  group  than  NTP  I.  several 
intermediate  exposure  groups,  a  study 
of  dose-rate  effects  using  several  high- 
concentration  partial  lifetime  (stop-) 
ex(>osure  groups,  and  planned  interim 
sacrifice  groups.  Other  parts  of  the  study 
included  clinical  pathology  studies 
(with  the  9-  and  1 5-month  interim 
sacrifices,  metabolism  studies,  and 
examination  of  tumor  bearing  animals 
for  activated  oncogenes). 

For  the  lifetime  carcinogenesis 
studies,  groups  of  70  B6C3F]  mice  of 
each  sex  were  exposed  via  inhalation  to 
BD  at  levels  of  0,  6.25.  20.  62.5,  200,  or 
625  ppm  (90  of  each  sex  in  this  highest 
group)  for  6  hours  per  day.  5  days  per 
week  for  up  to  2  years.  Up  to  10 
randomly  selected  animals  in  each 
group  were  sacrificed  after  9  and  15 
months  of  exposure,  and  these  animals 
were  assessed  for  both  carcinogenicity 
and  hematologic  effects. 

For  the  stop-exposure  study,  different 
groups  of  50  male  mice  were  exposed  6 
hours  per  day,  5  days  per  week  to 
concentrations  of  either  200  ppm  for  40 
weeks,  625  ppm  for  13  weeks.  312  ppm 
for  52  weeks,  or  625  ppm  for  26  weeks. 
Following  the  BD  exposure  period,  the 
exposed  animals  were  then  obewved  for 
the  remainder  of  the  2-year  study.  The 
first  two  stop-exposure  groups  received 


a  total  exposure  (concentration  times 
duration)  of  8,000  ppm-weeks,  while  the 
latter  two  groups  received 
approximately  16,000  ppm-weeks  of 
exposure.  For  the  analysis  discussed 
below,  groups  are  compared  both  with 
each  other  for  dose-rate  effects  and  with 
the  Ufetime  (2  year)  exposiue  groups  for 
recovery  effects. 

Methodology 

Male  mice  were  6-8  weeks  old  and 
female  mice  were  7-8  weeks  old  when 
the  exposures  began.  Animals  were 
exposed  in  individual  wire  mesh  cage 
units  in  stainless  steel  Hazelton  2000 
chambers  (2.3  m^).  The  exposure  phase 
extended  from  January,  1986  to  January. 
1988.  Animals  were  housed 
individually;  water  was  available  ad 
libitum;  NIH-07  diet  feed  was  also 
available  ad  libitum  except  during 
exposure  periods.  Animals  were 
observed  twice  daily  for  moribundity 
and  mortality:  animals  were  weighed 
weekly  for  the  firet  13  weeks  and 
monthly  thereafter.  Hematology 
included  red  blood  cell  count  (RBC). 
and  white  blood  cell  count  (WBC).  The 
study  was  conducted  in  compUance 
with  the  Food  and  Drug  Administration 
(FDAl  Good  Laboratory  Practice 
Regulations  with  retrospective  quality 
assurance  audits. 

The  results  of  the  study  are  presented 
below  for  the  two-year  and  stop- 
exposure  study.  Between  study  group 
comparisons  are  made  where  it  is 
deemed  appropriate.  Emphasis  is  placed 
on  the  neoplastic  effects. 

Results 

Two- Year  Study 

While  body  weight  gains  in  both 
exposed  male  and  female  mice  were 
similar  to  those  of  the  control  groups, 
exposure  related  malignant  neoplasms 
were  responsible  for  decreased  survival 
in  all  exposure  groups  of  both  sexes 
exposed  to  concentrations  of  20  ppm  or 
above.  Excluding  the  interim  sacrificed 
animals,  the  two-year  survival 
decreased  uniformly  with  increasing 
exposure  for  females  (37/50,  33/50,  24/ 
50, 11/50,  0/50,  0/70).  and  nearly 
uniformly  for  males  (35/50.  39/50,  24/ 
50.  22/50,  4/50.  0/70).  As  with  the 
earlier  NTP  study,  all  animals  in  the  625 
ppm  group  were  dead  by  week  65, 
mostly  as  a  result  of  lymphomas  or 
hemangiosarcomas  of  the  heart.  The  200 
ppm  exposure  groups  of  both  sexes  also 
had  much  higher  mortaUty,  but 
significantly  less  than  that  of  the  625 
ppm  group.  The  survival  of  the  lowest 
exposure  group  (6.25  ppm)  was  slightly 
better  than  controls  for  the  male  mice, 
slightly  less  for  the  female  mice.  Mean 
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survival  fior  the  males  was  an  exposure- 
related  597,  611. 575, 558.  502.  and  280 
days:  for  the  females  it  was  similarly 
608.  597,  573,  548, 441,  and  320  days. 
This  decreased  survival  with  increasing 
exposure  was  almost  totally  due  to 
tumor  lethality. 

Carcinogenicity 

Nine  different  sites  showed  primary 
tumor  types  associated  with  butadiene 
exposures,  seven  in  the  male  mice  and 
eight  in  the  female  mice.  These  were 
lymphoma,  hemangiosarcoma  of  the 
heart,  combined  alveolar-bronchiolar 
adenoma  and  carcinoma,  combined 
fbrestomach  papilloma  and  carcinoma, 
Harderian  gland  adenoma  and 
adenocarcinoma,  preputial  gland 
adenoma  and  carcinoma  (males  only), 
hepatocellular  adenoma  and  carcin(Mna. 
and  mammary  and  ovarian  tumors 


(females  only),  lliese  are  shown  in 
Table  V-1  adapted  from  Melnick  et  al. 
(Ex  125)  From  this  table  it  is  seen  that 
six  of  these  tumor  sites  are  statistically 
significantly  increased  in  the  highest 
exposed  males  and  five  were 
statistically  significantly  increased  in 
the  highest  exposed  females.  Two 
additional  sites  which  showed 
significant  increases  at  lower  exposures 
showed  decline  at  the  highest  exposures 
because  other  tumors  were  more  rapidly 
fatal.  At  200  ppm  preputial  gland 
adenoma  and  carcinoma  combined  were 
significantly  increased  in  males  (p<.05; 
0/70  (0%)  control  vs.  5/70  (7%)  in  the 
200  ppm  group)  and  hepatocellular 
adenoma  and  carcinoma  were  increased 
for  both  exposed  males  and  females.  At 
the  lowest  exposure  concentration,  6.25 
ppm,  only  female  mouse  lung  tumors 


(combined  adenoma  and  carcinoma) 
showed  statistical  significanoe  (p<.OS; 
4/70  (6%)  in  ooBtrds  vs.  15/70  (21%)  in 
the  6.25  ppm  group);  these  tumon  in 
female  mice  showed  a  monatonic 
increase  with  increasing  exposiue  up  to 
200  ppm.  At  20  ppm  female  nouse 
lymphcHnas  and  liver  tumors  also 
reached  statistical  significance 
(lymphomas*  pc.OS;  10/70  (15%)  in 
controls  vs.  18/70  (26%)  in  the  20  ppm 
group:  liver  tumora,  p<.05;  17/70  (24%) 
in  controls  vs.  23/70  (33%)  in  the  20 
ppm  group),  and  at  62.5  ppm,  tumors  at 
several  other  sites  were  also 
significantly  increased.  In  general,  while 
there  were  some  differences  in  amount 
of  tumor  response  betwem  the  male  and 
female  mice,  there  is  feirly  consistent 
pattern  of  tumor  type  in  mice  of  both 
sexes  for  the  six  non-sexual  organ  sites. 


Table  V-i  .—Tumor  Incidences  (I)  and  Percentage  Mortality-Adjusted  Tumor  Rates  (R)  in  Mice  Exposed  to 

1 ,3-BUTADIENE  For  UP  TO  2  YEARS. 
(Adapted  from  Ex.  125] 


Tumor 


Exposure  concentration  (ppm) 


Sex 

0 

6.25 

20 

62.5 

200 

625 

1 

f¥ 

1 

R 

1 

R 

1 

R 

1 

R 

1 

R 

M 

4/70 

8 

3/70 

6 

8^0 

19 

11/70 

•25 

9/70 

•27 

69/90 

•97 

F 

10^0 

20 

14/70 

30 

•18/ 

70 

1/70 

41 

10/70 

26 

^W70 

•58 

43/90 

■69 

M 

(VTO 

0 

0/70 

0 

2 

5/70 

•13 

2Or70 

•57 

6/90 

•63 

F 

0^ 

0 

OTTO 

0 

0/70 

0 

1/70 

3 

20f70 

■64 

26/90 

84 

M 

22/70 

46 

23/70 

48 

20/70 

45 

33/70 

•72 

A2m 

•87 

12/90 

•73 

F 

4/70 

8 

15/70 

•32 

19^70 

•44 

27/70 

■61 

32/70 

•81 

25/90 

•63 

M 

1/70 

2 

Q^ 

0 

1/70 

2 

5/70 

13 

12/70 

•36 

13«0 

•75 

F 

2m) 

4 

2/70 

4 

3/70 

8 

4/70 

12 

7/70 

•31 

28m) 

•66 

M 

6/70 

13 

7/70 

15 

11/70 

25 

24/70 

•53 

33/70 

'77 

7/90 

•68 

F 

9/70 

18 

10/70 

21 

7/70 

17 

16/70 

•40 

22/7P 

•67 

7/90 

48 

M 

0/70 

0 

0/70 

0 

OTTO 

0 

0/70 

0 

5/70 

•17 

0/90 

0 

M 

31/70 

55 

27/70 

54 

35/70 

68 

32/70 

69 

40^70 

•67 

12/90 

75 

F 

17/70 

35 

20^0 

41 

23/70 

•52 

24/70 

•60 

20/70 

•68 

3/90 

28 

F 

0/70 

0 

2/70 

4 

2/70 

5 

6/70 

•16 

13/70 

•47 

13/90 

"66 

F 

1/70 

2 

0/70 

0 

0^70 

0 

9/70 

•24 

11/70 

•44 

6«0 

44 

Lymphoma 

Heart— Hemangiosarcoma  „ „ 

Lung— Alyedar-bronchiolar    adenoma    and    car- 
dmrna. 

Forestomach— PapMoma  and  carcinoma 

Harderian  glarKi-^Ade(K)ma  and  aderwcarcinoma 

Preputial  gland— Adenoma  and  cardnoma 

Liver — Hepatocelular  aderama  and  carcinoma  

Mammary  gland— Aderacarctnoma  

Ovary— Benign  and  malignant  granulosa-cell  tu- 


•Increased  cornpared  with  chamber  controls  (0  ppm),  p  <  0.05,  based  on  logislic  regression  analysis. 

*The  Working  Group  noted  tttai  the  incidence  in  control  males  and  females  was  in  ttte  range  of  that  in  historical  oontrots  (Haseman  el  al., 
1966). 

'  Mortalty  ao|usted  tumor  rates  are  adjusted  for  competing  causes  of  mortaRy,  such  as  death  due  to  other  tumors,  wtwee  rates  dMar  by  expo- 
sure group. 


Hemangiosarcoma  of  the  heart,  with 
metastases  to  other  organs  was  first 
observed  at  20  ppm  in  1  male  (the 
historical  controls  for  this  strain  are  1/ 
2373  in  males  and  1/2443  in  females), 
in  5  males  and  1  female  at  62.5  ppm  and 
in  20  males  and  20  females  at  200  ppm; 
at  625  ppm  these  tumor  rates  leveled  off 
as  other  tumora,  especially  lymphomas 
became  dominant.  Lymphatic 
lymphomas  increased  to  statistical 
significance  first  in  Camales  at  20  ppm 
and  were  usuaUy  rapidly  fetal,  the  fiirst 
tumor  appearing  at  wedc  23,  most  likely 


preempting  some  of  the  later  appearing 
tiunore  in  the  higher  exposiue  groups. 
Because  of  the  plethora  of  primary 
tumors  and  the  different  time  patterns 
observed  to  onset  of  each  type,  several 
tumor  dose-response  trends  do  not 
appear  as  strong  as  they  would 
otherwise  be. 

Non-Neoplastic  Effiects 

Several  non-cancer  toxic  effects  were 
noted  in  the  exposed  groups,  reflecting 
many  of  the  same  target  sites  for  which 


the  neoplastic  effects  were  seen.  (Ex.  90; 
96;  125). 

Although  the  reported  numbers  differ 
slightly  in  the  di^rent  exhibits, 
generally  dose-related  increases  in 
hyperplasia  were  observed  in  the  heart, 
lung,  forestomach,  and  Harderian  gland, 
both  in  the  two-year  study  (both  sexes) 
and  in  the  stop-exposure  study 
(conducted  in  males  only).  In  addition, 
testicular  atrophy  was  observed  in  both 
the  two-year  and  stop-exposure  male 
mice,  but  remained  in  the  6%-10% 
range  except  frn-  the  2-year,  625  ppm 
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group  where  it  was  74>%.  Ovarian 
gennioal  hypoplasia  (2/49  (control),  3/ 
49  (6.25  ppm).  a/4«  (20  ppm).  15/50 
(623  ppm).  15/50  (200  ppm).  18/79  (625 
ppm),  ovarian  atrophy  (4/40.  19/49.  32/ 
48.  42/50.  43/50,  69/79).  and  utarine 
atrophy  (1/50.  0/49.  1/50.  1/49.  8/50. 
41/78)  were  also  do««  related,  with 
ovarian  atrophy  significantly  increaaed 
at  the  lowest  BO  exposure  of  6.25  ppm. 
These  toxic  eftscts  to  the  reproductive 
organs  are  discussed  in  greater  detail  in 
the  reproductive  effects  section  of  this 
preamble.  Bone  marrow  atrophy  was 
noted  only  in  the  highest  exposure 
groups,  occurring  in  23/73  male  mice 
and  11/79  female  mica. 

Stop-Expoaun  Study 

As  with  the  2-year  study,  the  body 
weights  of  the  four  treated  groups  in  the 
stop-exposure  study  were  similar  to 
controls.  All  exposure  groups  exhibited 
markedly  lower  survival  than  controls, 
and  only  slightly  better  survival  than 
that  of  the  comparable  full  lifetime 
exposure  groups.  Mortality  appeared  to 


be  more  related  to  toUl  doee  than  to 
exposure  concentration.  Moat  deaths 
were  caused  by  tumon. 

Neoplastic  Effects 

All  of  these  stop-expocuie  groupa 
esdiibited  a  very  similar  tumor  profile  to 
that  of  the  lifat^ne  high  exposure 
groups,  with  the  lone  aocoeption  of  liver 
tumors,  which  were  increaaed  only  in 
the  lifetime  exposure  group;  all  the 
other  multiple  primary  tumors  were 
observed  at  iignificantiy  increaaed 
levels  in  both  the  stop-  and  lifetime- 
exposure  groups.  Table  V-2.  (Ex.  125)  In 
addition,  the  625  ppm.  26  week 
exposiue  group  had  higher  rates  for 
several  of  the  tumor  types  compared  to 
the  lifetime  625  ppm  group,  possibly 
because  of  the  shorter  e^moaura  group's 
slightly  better  survival.  Tne  most 
prevalent  tumor  type,  lymphoma,  also 
showed  a  dose-rate  effect,  as  the  tiimor 
incidence  was  greater  for  exposure  to 
shori-term  higher  concentrations 
compared  with  a  lower  long-term 
exposure  ((>e.01:  24/50  at  625  ppm  for 


13  weeks  vs.  12/50  at  200  ppm  far  40 
weeks:  p<.0001;  37/50  at  625  ppm  for  26 
%ireek8  vs.  15/50  at  312  ppm  far  52 

%veeks).  The  same  pattern  was  seen  with 
fbraatomach  tiunors  and  preputial  gland 
carcinomas.  Conversely,  the 
hemangioaarcomaa  of  the  heart  and 
alveolar-bronchiolar  tumors  showed  an 
opposite  trend,  as  lower  exposures  for  a 
longer  time  yielded  a  significantly 
higher  inddenoe  of  these  tumora  than 
the  same  cumulative  expoeures  over  a 
Sorter  time  (survival-adjusted,  as 
oppoeed  to  the  raw  incidence  limg 
Tumor  rates  actxially  suggest  no  dose- 
response  trends).  These  inconsistent 
trends  with  the  different  tumor  «tes 
may  be  the  result  of  multiple 
mechanisms  of  carcinogenicity  or 
partially  due  to  the  rapid  fataUty  caused 
by  lymphocytic  lymphomas  in  the 
short-term  high-exposure  groups.  As 
with  the  lifetime  study,  angiosarcomas 
of  the  heart  and  lymphomas  presented 
competing  risks  in  the  highly  exposed 
mica. 


Table  V-2.— Tumor  Incidences  (I)  and  Percentage  Mortauty-ZKojusted  Tumor  Rates  (R)  in  Male  Mice  Ex- 
posed TO  1 .3-BUTADIENE  IN  STOP-EXPOSURE  STUDIES.  (AFTER  EXPOSURES  WERE  TERMINATED.  ANIMALS  WERE 

Placed  in  Control  Chambers  Until  the  End  of  the  Study  at  104  Weeks.)  • 

(Adaplad  from  Ex.  12^ 


Tumor 


Lynnphoma  _ 

Heart — He(nane-«>aaroonia  

Lung— ANeolaf-tironc*»o>af  adenoma  and  caroirwna  

Fofeatemech— Squamoua-cea  ptfmorm  and  carcinoma 

Harderian  gtanc^-Adanoma  and  adanocareinoma  

rfepwai  yano    Lamrioma  

Kidney— Renal  lubuiar  adanoma „ 


Expoaure 


I 


4/70 

IVTO 

22/70 

1/70 

(V70 


8 

0 

46 

2 

13 
0 
0 


200  ppm. 
40  wk 


I 


12/50 
7/60 

36«0 
6/50 

27/60 
1/50 
S«0 


•36 

•47 
•88 

•20 

•72 

3 

•16 


626  ppm, 
13«vt( 


I 


24/50 
7/50 

27/50 
8/50 

23/50 
5/50 
1/50 


•61 
•31 
•87 
•33 
•82 
•21 
5 


312  ppm, 
52  wk 


I 


1S«0 
33/50 
32/50 
13/50 
2fll«0 
4/50 
3/50 


•56 

•87 
•88 

•52 
•86 

•21 
•15 


625  ppm, 
26  wk 


I 


37/50 
13/50 
18«0 
11/50 
11/50 

a«o 

1/50 


•90 
•76 
•86 
•63 
•70 
•31 

n 


From  Mamicfc  el  tt  (1990) 


cMoftaMy  m^jtma  tumor  ralaa  we 
suregrotp. 


oomrola  (Oppm).  p<0.06. 


on  lod^alic  laQieisioii  anaiysia. 
of  mwWly.  such  as  daait  due  to  other  kjmors.  whoae 


dNIarby  expo- 


Activated  Oncogenes 

The  presence  of  activated  oncogenes 
in  the  exposed  groups  which  differ  from 
those  seen  in  tumors  in  the  control 
group  can  help  in  identifying  a 
mechanistic  link  for  BO  carcinogenicity. 
Furthermore,  certain  activated 
oncogenes  are  seen  in  specific  human 
tumors  and  K-raa  is  the  most  commonly 
delected  oncogene  in  humans.  In 
independent  studies,  turaon  from  this 
study  were  evaluated  for  the  praeence  of 
activated  prolooncogenes.  (Ex.  129) 
Activated  K-ras  oncogenes  were  found 
in  6  of  9  lung  adanocarcinonias.  3  of  12 
hepatocellular  cancers  and  2  of  11 
lymphomas  in  BD  exposed  mice.  Nine 


of  these  11  K-ras  mutations,  inciiiding 
all  six  of  thoae  seen  in  lung  tumon. 
were  G  to  C  conversians  in  codon  13. 
Activation  of  K-ras  genes  by  codon  13 
mutations  has  not  bean  detected  in  luAg 
or  liver  tumors  or  lymphomas  in 
unexpoaed  BOCSFi  mice,  but  activadon 
by  codon  12  rautatioa  was  observed  in 
1  of  10  lung  tumore  in  unexpoaed  mice. 
(Ex.  129) 

Conclusion 

All  of  the  four  animal  bioasaays  (one 
rat.  three  mouse)  find  a  clear 
carcinogenic  responae;  together  they 
provide  suffidsnt  evidence  to  declare 
BD  a  knowm  animal  cardnogen  and  a 
probable  human  cardnogen.  The  three 


mouse  studies,  all  with  a  positive 
lymphoma  response,  further  support  a 
finding  that  the  mouse  is  a  good  model 
for  BD  related  lymphatic/hematopoietic 
and  other  site  tumorigenidty.  The  most 
recant  NTP II  study  confirms  and 
strengthens  the  previous  NTP  I  and 
Irons  et  al.  mouse  studies,  and  presents 
clear  avid«ice  that  BD  is  a  potent 
raultisite  cafdnogen  in  B6C3Fi  mica  of 
both  saxes.  (Ex.  23-1:32-280.  Irons)  The 
finding  of  lung  tumors  at  exposures  ss 
low  as  6.25  ppm.  100  fold  lower  than 
the  lowest  exposure  of  the  NTP  I  study 
snd  a  level  thet  is  in  tlM  occi^Mtional 
exposure  range,  {ncrsases  concern  for 
worken'  health.  Two  other  concerns 
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raised  by  both  the  second  NTP  and  the 
Irons  et  al.  studies  are.  (1)  std>stantial 
cardnogenidty  is  found  with  less-tfaan- 
lifetime  exposure»(as  low  as  12  or  13 
weeks)  for  lysaphomas  and 
hemangioaarcomas,  at  least  at  higher 
concentrations,  snd,  (2)  for  lymphcMnas 
and  at  least  two  other  sites,  tfiere 
appean  to  be  a  dose-rate  effisct,  where 
exposure  to  higher  concentrations  for  a 
shorter  time  yields  higher  tumor 
response  (by  a  fedor  of  as  much  as  2- 
3)  than  a  comparable  total  expostire 
spread  over  a  longer  time.  These 
findings  suggest  that  even  short-term 
exposures  should  be  as  low  as  possible. 
Positive  studies  for  genotoxidty  and  the 
detection  of  activated  K-ras  oncogenes 
in  several  of  these  tumors  induced  in 
mice,  induding  lymphomas,  liver,  and 
limg.  suggest  a  mutagenic  mechanism 
for  cardnogenicity,  and  support  reliance 
on  a  linear  low-dose  extrapolation 
procedure  (on  the  basis  of  the  multistage 
mutagenesis  theory  of  cardnogenidty), 
at  least  for  these  tumor  sites.  The 
finding  of  activated  K-ras  oncogenes  in 
these  mouse  tiunore  may  also  be 
relevant  to  humans,  because  K-ras  is  the 


most  commonly  deteded  oncogene  in 
humans. 

The  different  dose-rate  trends  for 
different  tumor  sites  suggest  that 
different  mechanisms  are  involved  at 
different  sites.  The  observation  of  a 
highly  ncmlinear  exposure-response  for 
lymphomas  at  ejcposure  levels  of  625 
ppm  and  above  suggests  a  secondary 
high-exposiue  mechanism  as  well,  not 
merely  a  metabolic  saturation,  as  is 
suspeded  widi  the  high-exposure 
saturation  seen  in  Sprague-Dawley  rats. 
(Ex.  34-8,  Owen  and  Gkuster)  The 
pidure  emerges  of  BD  as  a  potent 
genotoxic  mvdtinte  carcinogen  in  mice, 
far  more  potent  in  mice  than  in  rats. 

With  resped  to  appropriate  tumor 
sites  for  risk  extrapolation  from  mouse 
to  himians,  Melnick  and  Huff  have 
presented  information  comparing 
animal  timior  response  for  five  loiown 
or  suspeded  himian  cardnogens — ^BD, 
benzene,  ethylene  oxide,  vinyl  chloride, 
and  acrylonitrile.  (Ex.  117-2)  BD. 
benzene,  and  ethylene  oxide  all  have 
strong  occupational  epidemiology 
evidence  of  increased  lymphatic/ 
hematopoietic  cancer  (LHC)  mortality 
and  all  three  cause  both  LHC.  lung. 


Hardarian  gland,  and  mammaiy  gland 
tumors  in  mice,  plus  several  oAm 
priraaiY  tumors  (see  Table  V-3).  Only 
BD  and  vinyl  chloride  cause  mouse 
hemangioaarcomas,  BD  in  the  heart  and 
vinyl  d&loride  in  the  liver.  In  rats,  while 
all  five  cardnogens  cause  tumors  at 
multiple  sites,  (mly  brain  and  Zymbal 
gland  tumiHs  are  associated  with  as 
many  as  four  of  the  compounds.  In 
general  mice  and  rats  are  affeded  at 
differmt  tiunor  sites  by  these 
cardnogens.  LHC,  lung,  Harderian 
gland,  mammary  gland  and,  possibly 
hemangiosarcoinas  are  sites  in  mice 
which  correlate  wrell  with  human  LHC. 
This  suggests  that  mice,  rats  and 
humans  may  have  different  target  sites 
for  the  same  carcinogen,  but  that 
compounds  whidi  are  multisite 
carcinogens  in  the  mouse  and  rat  are 
likely  to  be  human  cardnogens  as  well. 
Based  on  BD's  strong  LHC  association  in 
humans,  and  its  multisite 
cardnogenidty  in  the  mouse,  induding 
occurrence  at  several  of  the  same  target 
sites  seen  with  other  cardnogens.  OSHA 
concludes  that  the  mouse  is  a  good 
animal  model  for  predicting  BD 
carcinogenesis  in  humans. 


TABLE  V-3.— SJTES  at  WHICH  NEOPLASMS  ARE  CAUSED  BY  1 ,3-BUTADIENE  IN  MICE  AND  RATS:  COMPARISON  WITH 
RESULTS  OF  STUDIES  WITH  BEI^ENE,  ETHYLENE  OXIDE,  ViNYL  CHLORIDE  AND  ACRYLONITRILE 

(From  Ex.  117-2] 
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1.3-Butadiene 

Benzene 

Ettrylene  oxide 

Vinyl  chkwide 

Acrylonilnte 

Mice 

Rats 

Mice 

Rats 

Mice 

Rats 

Mice 

Rats 

Mice 

Rats 

Lymphatic/hematopoielic 

Lung 
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• 

• 
• 
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2.  Epidemiologic  Studies 

(i)  Introduction.  OSHA  has  conduded 
that  the  epidemiologic  studies 
contained  in  this  record,  as  well  as  the 
related  hearing  testimony  and  record 
submissions,  show  that  ooctipational 
exposure  to  BD  is  assodated  %nth  an 
incraased  risk  of  death  from  cancan  of 
the  Lymphohematopoietic  (LH)  system. 
However,  in  contrast  to  the  avaiM>le 
toxicologic  data,  our  understanding  of 
BD  epidemiology  is  baaed  on 


observational  studies,  not  experimental 
ones.  In  other  words,  the  investigators 
who  conducted  these  epidemiologic 
studies  did  not  have  control  over  the 
exposure  status  of  the  individual 
worken.  They  wwe,  nmetheless,  able  to 
seled  the  wdkm  populations  and  the 
observational  study  design. 

Cohort  and  case  control  studies  are 
two  types  of  observational  study 
designs.  Each  of  these  designs  has 
strengths  and  wreaknesses  that  should  be 
considered  when  the  results  are 


interpreted.  Cohort  studies,  for  example, 
have  the  advantages  of  decreasing  the 
chance  of  selection  bias  regarding 
exposure  status  and  providing  a  more 
complete  description  of  aU  health 
outcomes  subsequent  to  exposure.  The 
disadvantages  of  cohort  stinlies  include 
the  large  nunrtier  of  subjects  that  are 
needed  to  study  rare  diseases  aitd  the 
potentially  long  duration  required  fm 
follow-up.  By  comparison,  case  control 
studies  are  well  suited  for  the  study  of 
rare  diseases  and  they  require  fewer 
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subjects.  The  disedveotages  of  case 
control  studies,  however,  include  the 
difficulty  of  selecting  an  appropriate 
control  group<s).  and  the  reuance  on 
recall  or  records  for  information  on  past 
axpoeures.  Regardless  of  the  selected 
observatioiial  study  design,  the  greatest 
limitation  of  otxnipational 
epidemiologic  studies  is  their  ability  to 
measure  and  classify  exposure. 

In  spite  of  the  inherent  limitations  of 
observational  epidemiologic  studies, 
guidelines  have  been  developed  for 
judging  causal  association  between 
exposure  and  outcome.  Criteria 
commonly  used  to  distinguish  causal 
from  non-causal  associations  include: 
Strength  of  the  association  as  measured 
by  the  relative  risk  ratio  or  the  odds 
ratio:  consistency  of  the  association  in 
diffiarent  populations;  specificity  of  the 
association  between  cause  and  effect; 
temporal  relationship  between  exposure 
and  diseaae  which  requires  that  cause 
precede  efhct;  biologic  plausibility  of 
the  assodatioo  between  exposure  and 
diseaae;  the  presence  of  a  doae-response 
relationship  between  exposure  and 
diseaae;  and  coherence  with  present 
knowledge  of  the  natural  history  and 
biology  of  the  diaeaM.  These  criteria 
have  Men  considered  by  OSHA  ir  the 
development  of  its  conclusion  regarding 
the  association  between  BD  and  cancer 
of  the  LH  system. 

As  stated  previously,  each  type  of 
epidemiologic  study  design  has 
strengths  and  weaknesses.  Since 
epidemiologic  studies  are  obeervational 
and  not  experimental,  each  study  will 
also  have  inherent  strengths  and 
weaknesses;  there  is  no  perfect 
epidemiologic  study.  The  most 
convincing  evidence  of  the  validity  and 
reliability  of  any  epidemiologic  study 
comes  with  replication  of  the  study's 
results. 

There  are  six  major  epidemiologic 
studies  in  the  record  that  have 
examined  the  relationship  between 
occupational  exposure  to  BD  and 
hiunan  cancer.  These  studies  include:  A 
North  Carolina  study  of  rubber  workers 
(Ex.  23-41;  23-42;  23-4;  2-28;  23-27; 
23-3);  a  Texaco  study  of  workers  at  a  BD 
production  facility  in  Texas  (Ex.  17-33; 
34-4;  34-4);  a  NIOSH  study  of  two 
plants  in  the  styrene-butadiene  rubber 
(SBR)  industnr  (Ex.  2-26;  32-25);  the 
Matanoaki  cohort  study  of  workers  in 
SBR  manufacturing  (Ex.  9;  34-4);  the 
nested  case-control  study  of  workers  in 
SBR  manufacturing  conducted  by 
Matanoski  and  Santoe-Burgoa  (Ex.  23- 
109);  and  a  follow-up  study  of  synthetic 
rubber  workers  recently  completed  by 
Delzell  et  al.  (Ex.  117-1).  Several 
comments  in  the  record  have  concluded 
that  these  studies  demonstrate  a  positive 


association  btwean  occupational 
exposure  to  BD  and  LH  cancars. 
However.  OSHA  baa  bean  critidxed  by 
the  rhaanicai  Manulacturers  Association 
(CMA)  and  tba  lalaniational  Instituta  of 
Synthetic  Rubber  Producer*.  Inc.  (BSRP) 
for  its  iatarpfatatian  of  thaae  studiaa  as 
showing  a  poaitiva  asaodation;  die  cbiaf 
criticisms  will  be  discussed  bekm  (Ex. 
112  and  113) 

OSHA's  final  conaideratian  of  tba  nO 
epidemiologic  sludias  is  organlaad  and 
presented  according  to  what  have  bean 
identified  aa  key  iaauas.  These  are  the 
epidemiologic  isauaa  thai  ware  raiaad 
and  considOTed  throughout  the 
rulemaking.  They  are  also  the  issues 
moat  pertinant  to  OSHA's  conclusions. 
These  key  issues  surrounding  BD 
exposure  and  LH  cancer  are:  Evidence 
of  an  aasodatioo;  observaticm  of  a  dose- 
rasponae  relationship;  obeervation  of 
short  latency  periods:  the  potential  role 
of  confounding  expoauras  and  the 
obaarved  study  remilts;  the  biological 
baais  for  grouping  related  LH  cancers: 
relevance  of  sub^up  analyses:  and 
appropriatenees  of  selected  reference 
populationa. 

(li)  Evidence  efan  Association 
Between  BD  and  LH  Cancer.  Each  of  the 
studies  listed  above  contributes  to  the 
epidemiologic  knowledge  upon  which 
OSHA's  conchiaion  regarding  the 
relationship  of  BD  exposiua  and  LH 
cancer  has  been  developed. 

(a)  North  Carolina  Studies.  This  series 
of  studies  was  undertaken  to  examine 
work-related  health  problems  of  a 
population  of  workers  in  a  major  tire 
manufacturiag  plant.  They  were  not 
designed  to  look  specifically  at  the 
health  hazards  of  BD.  (Tr.  1/15/91.  p. 
117)  However,  in  a  work  area  that 
involved  the  production  of  elastomers, 
including  SBR.  relative  risks  of  5.6  for 
lymphatic  and  hematopoietic 
malignancies  and  3.7  for  lymphatic 
leukemia  were  found  among  workers 
employed  for  more  than  five  years.  The 
International  Agency  for  Research  on 
Cancer  (lARC)  evaluation  concluded 
that  this  stiidy  suggests  an  association 
between  Ijrmphatic  and  hematopoietic 
malignancy  and  work  in  SBR 
manufacturing.  (Tr.  1/15/91.  p.  117) 
However,  the  IISRP  asserted  that  these 
studies  do  not  provide  "meaningful 
evidence  of  an  aasodation  between 
butadiene  and  cancer."  (Ex.  113.  p.  A- 
23)  OSHA  recognizes  that  the 
researchers  who  conducted  these 
studies  acknowledged  that  the  workers 
may  have  had  exposures  to  organic 
solvents,  including  benzene,  a  known 
ieukemogen.  as  pointed  out  by  the 
nSRP.  (Ex.  113.p.  A-24) 

(b)  Texaco  Study.  The  two  Texaco 
studies  examined  mortality  of  a 


popuiation  of  workan  in  a  BD 
manufacturing  facility  in  Taxaa.  (Ex.  17- 
33:  34-4  Vol.  m.  H-2:  Divine  34-4,  Vol. 
m.  H-1)  A  qualiUtiva  method  of 
expoaura  rlasaifiratton.  baaed  on 
depaitmant  codas  and  eaoMit  oonaansus 
judgeoMnt,  was  used  in  the  Downs 
study.  (Ex.  17-33;  34-4.  Vol  ffl.  H-2) 
From  this  matbodology  foui  exposure 
groups  were  defined:  Low  exposure, 
which  included  utility  workers, 
welders,  electricians,  and  ofiBoe 
workers:  routine  exposure,  which 
included  process  workers,  laboratory 
personnel,  and  receiving,  storage  and 
transport  workers:  non-routine 
exposure,  which  included  skilled 
maintenance  workers;  and  unknown 
exposure,  which  included  supervisors 
and  engineers.  It  is  OSHA's  opinion  that 
althou^  this  is  a  erode  approach  to 
exposure  classification,  thme  are 
important  findings  in  this  study  that 
contribute  to  our  understanding  of  BD 
epidemiology. 

hi  the  Downs  study  (Ex.  34-4,  Vol.  m, 
H-2)  the  standardized  mortality  ratio 
(SMR)  for  all  causes  of  death  in  the 
entire  study  cohort  was  low  (SMR  80:  p 
<  .05)  when  compared  to  national 
population  rates.  However,  a 
statistically  significant  excess  of  deaths 
was  observed  for  lymphosarcoma  and 
reticulum  cell  sarcoma  combined  (SMR 
235;  95%  confidence  interval  (CI)  = 
101,463)  when  compared  with  national 
population  rates.  (The  issue  of  reference 
population  selection  is  discussed  below 
in  paragraph  (viii).) 

When  analyzed  by  duration  of 
employment,  the  SMR  for  the  category 
of  all  LH  neoplasms  was  higher  in 
workers  with  less  than  five  years 
employment  (SMR  s  167)  than  for  those 
witn  more  than  five  years  employment 
(SMR  =  127).  (Ex.  34-4.  Vol.  ID.  H-2) 
However,  neither  of  these  findings  was 
statistically  significant.  Alternatively,  it 
has  been  suggested  that  perhaps  the 
short-term  workers  were  wartime 
workers,  and  that  these  workers  were 
actually  exposed  to  higher  levels  of  BD. 
albeit  for  a  shorter  time.  (Tr.  1/15/91.  p. 
119) 

Analyses  of  the  four  exposure  groups 
also  showed  elevated  but  not 
statistically  significant  SMRs.  The 
routine  exposure  group  had  a  SMR  of 
187  for  all  LH  neoplasms,  explained 
primarily  by  excesses  in  Hoci^n's 
disease  (SMR  -  197)  and  other 
lymphomas  (SMR  «  282).  (Ex.  34-4.  VoL 
m,  H-2)  Thoae  workers  in  the  non- 
routine  exposure  group  also  had  an 
elevated  SMR  for  all  LH  neoplasms 
(SMR  «  167),  with  excess  mortality  Ux 
Hodgkin's  diseaae  (SMR  >  130). 
leukamias  (SMR  a  201).  and  oihm 
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lymphomas  (SMR  =  150)  (Ex.  34-4,  Vol. 
in.  H-2). 

These  data  were  updated  by  Divine  by 
extending  the  period  of  follow-up  from 
1979  through  1985.  (Ex.  34-4,  Vol.  Ill, 
H-1)  The  SMR  for  all  causes  of 
mortality  remained  low  (SMR  =  84, 95% 
a  =  79.90),  as  it  did  for  mortality  from 
all  cancers  (SMR  =  80.  95%  Q  =  69.94). 
(Ex.  34-4.  Vol.  in.  H-1)  However,  the 
SMR  for  lymphosaroMna  and 
reticulosarcoma  combined  was  elevated 
and  statistically  significant  (SMR  =  229. 
95%  a  =  104,435).  This  finding  was 
consistent  with  the  previous  analyses 
done  by  Downs.  (Tr.  1/15/91.  p.  120). 
Exposure  group  analyses  were  also 
consistent  with  tne  previous  findings  by 
Downs.  The  highest  levels  of  excess 
mortality  frt>m  lymphatic  and 
hematopoietic  malignancy  were  again 
seen  in  the  routine  and  non-routine 
exposure  groups.  The  routine  exposure 
group  that  was  "ever  employed"  had  a 
statistically  significant  excess  of 
lymphosarcoma  (SMR  =  561,  95%  Q  = 
181,1310),  that  accounted  for  most  of 
the  LH  excess.  (Ex.  34-4.  Vol.  ffl,  H-1) 
The  cohort  of  workers  employed  before 
1946  (wartime  workers]  also 
demonstrated  a  statistically  significant 
excess  of  mortality  due  to 
lymphosarcoma  and  reticulosarcoma 
combined  (SMR  =  269,  95%  Q  = 
108.555).  (Ex.  34-4.  Vol.  HI.  H-2) 
In  summary,  the  Texaco  study 
provides  several  notable  results.  The 
first  of  these  is  the  consistently  elevated 
mortality  for  lymphosarcoma.  This 
finding  is  consistent  with  excess 
lymphomas  observed  in  experimental 
mice.  (Ex.  23-92)  Second,  the  excess 
risk  of  mortality  was  found  in  the 
routine  and  non-routine  exposure 
groups.  Based  on  the  types  of  jobs  held 
by  wori:ars  in  these  two  exposure 
groups,  this  finHing  suggests  that  the 
inddenca  of  lymphatic  malignancy  is 
highest  in  the  groups  with  the  heaviest 
occupational  exposure  to  BD.  (Tr.  1/15/ 
91,  p.  121)  The  third  notable  resuh  of 
this  study  was  the  significantly  elevated 
rate  of  malignancy  in  workers  emplojred 
for  fewer  than  10  years. 

(c)  MOSH  Study.  The  NIOSH  study 
was  undertaken  in  January  1976  in 
response  to  the  report  of  deaths  of  two 
male  workers  from  leukemia.  (Ex  2-26; 
32-25)  These  woricers  had  been 
employed  in  two  adjacent  SBR  facilities 
(Plant  A  and  Plant  B)  in  Port  Neches. 
.  Texas.  The  hypothesis  tested  by  this 
study  is  that: 

Employment  in  the  SBR  production 
industry  was  associated,  specifically,  with  an 
increased  risk  of  leukemia  and.  more 
generally,  with  an  increased  risk  of  other 
malignancies  of  hematopoietic  and  lymphatic 
tissue.  (Ex.  2-26) 


This  study  did  not  spedfically  examine 
the  assodatimi  between  BD  and  all  LH 
cancers.  Thus,  OSHA  agrees  with  the 
criticism  that  this  study  by  itself  did  not 
demonstrate  that  occupational  exposure 
to  BD  causes  cancer.  (Ex  113,  pp.  A-13, 
A-19)  However,  the  findings  in  this 
study  are  consistent  with  the  patterns 
observed  in  the  other  epidemiologic 
studies  discussed  in  this  section.  In 
Plant  A,  the  overall  mortality  was 
Significantly  decreased  (SMR=80, 
p<0.05).  (Ebc.  2-26)  The  SMR  for  all 
malignant  neoplasms  was  also 
decreased  (SMR=78).  but  this  residt  was 
not  statistically  significant  (Ex.  2-26) 
1110  SMR  for  Ui  cancers  was  elevated 
(SMR=155),  as  it  was  for 
lymphosarcoma  and  reticulum  cell 
sarcoma  (SMR=181)  and  leukemia 
(SMRs203),  but  none  of  these  results 
was  statistically  significant.  (Ex  2-26) 

The  prattem  of  mortality  for  a 
subgroup  of  wartime  woriiers  was  also 
examined  for  the  Plant  A  population. 
For  this  subgroup  of  white  males, 
employed  at  least  six  months  between 
the  beginning  of  January  1943  and  the 
end  of  December  1945,  there  was  an 
elevated  SMR  for  lymphatic  and 
hematopoietic  neoplasms  (SMR  =  212) 
that  was  statistically  significant  at  the 
level  of  0.05<p<0.1.  (Ex.  2-26)  Likewise, 
the  SMR  for  leukemia  was  increased 
(SMR=278),  also  with  statistical 
significance  at  the  level  of  0.05<:p<0.1. 
(Ex.  2-26) 

At  Plant  B,  the  overall  mortality  was 
low  (SMR=66,  p<0.05),  as  was  death 
from  all  malignant  neoplasms  (SMR=53. 
p<0.05).  (Ex  2-26)  The  SMR  for  LH 
cancer  was  also  low  (SMR=78),  but  this 
finding  was  not  statistically  significant. 
(Ex  2-26) 

When  this  study  was  updated,  the 
mortality  patterns  remained  unchanged. 
(Ex  32-25)  The  most  remarkable 
findings  of  the  NIOSH  study  are  the 
excess  mortality  for  malignandes  of  the 
LH  system,  and  the  excess  of  these 
cancers  in  workers  employed  during  the 
wartime  years. 

(d)  Matanoski  Cohort  Study.  The 
cohort  study  conduded  by  Matanoski  et 
al.  is  comprised  of  two  follow-up 
periods:  In  the  orij^al  study, 
completed  in  June  1982.  the  cohort  was 
followed  from  1943  to  1979:  and  in  the 
update,  completed  in  March  1988,  the 
cohort  follow-up  period  was  extended 
to  1982.  (Ex  9:  23-39:  34-4,  Vol.  m,  H- 
3  and  H-6,  respectively)  The  original 
study  analyzed  mortality  data  for  13,920 
male  workers  employed  for  more  than 
one  year  in  eight  SBR  production  plants 
in  the  United  States  and  Canada. 
Although  historical  quantitative 
exposure  data  were  not  available, 
creation  of  a  job  dictionary  made  it 


possible  to  designate  four  general  work 
activities  as  surrogates  for  exposure: 
Production;  utilities;  maintenance;  and 
a  combined  category  of  all  other  jobs. 
The  work  activities  with  the  highest  BD 
exposures  wwe  production  and 
maintenance.  (Ex.  16-39)  The  total 
duration  worked  was  measured  by  the 
dates  of  first  and  last  employment. 
The  mortality  experience  for  the 
original  study  cohort,  as  compared  with 
death  rates  for  males  in  the  United 
States,  was  low  for  all  causes  (SMRsSl) 
and  all  cancers  (SMR=84).  (Ex.  9;  23-39) 
The  SMR  for  all  LH  cancers  was  also 
low  (SMR=85).  (Ex.  9:  23-39)  The 
mortality  rate  for  Hodgkin's  disease  was 
slightly  elevated  (SMR=120),  but  it  was 
not  statistically  significant.  (Ex.  9;  23- 
39)  In  fart,  there  were  no  statistically 
significant  excesses  in  mortality  from 
cancer  at  any  site  found  in  this  original 
cohort  study. 

These  initial  data  were  also  analyzed 
according  to  major  work  area.  There 
were  not  any  elevations  of  mortality 
rates  for  the  category  of  all  LH  cancers. 
(Ex.  9;  23-39)  For  production  workers, 
the  SMR  for  other  lymphatic  cancers 
was  elevated  (SMR>202).  but  it  was  not 
statistically  significant.  (Ex  9;  23-39) 
The  SMR  for  leukemia  in  the  utilities 
work  group  was  also  elevated 
(SMR=198).  but  it  was  based  on  only 
two  deaths  and  was  not  statistically 
significant.  (Ex.  9;  23-39)  Slight 
excesses,  none  of  which  was  statistically 
significant,  were  seen  for  Hodgkin's 
disease  in  each  of  the  four  work  group 
categories.  (Ex.  9;  23-39) 

OSHA  has  been  critidzed  for  its 
opinion,  expressed  in  the  preamble  of 
the  BD  proposed  rule,  that  the  original 
Matanoski  cohort  study  did  not  have 
suffident  power  to  deted  a  diffierence  in 
the  cancer  SMR  if  one  actually  existed. 
(Ex  113.  pp.  A-10-11)  Statistical  power 
of  at  least  80%  is  the  accepted  rule-of- 
thumb  for  epidemiologic  research  study 
design.  Calculations  provided  by 
Matanoski  indicate  that,  for  the 
outcomes  of  greatest  concern  to  OSHA, 
statistical  power  was  often  below  the 
80%  level.  (Ex.  9)  For  leukemia, 
statistical  power  to  deted  25%  and  50% 
increases  in  mortality  was  only  27% 
and  62%.  respectively.  (Ex.  9)  The 
power  to  deted  a  25%  increase  in 
mortality  for  all  lymphohematopoietic 
cancers  was  only  49%.  (Ex.  9)  However, 
the  study  did  have  a  statistical  power  of 
93%  to  deted  a  SMR  of  150  for  all  LH 
cancers.  (Ex.  9)  Thus,  for  the  cancers  of 
most  interest  to  OSHA,  this  study  had 
limited  statistical  power  to  deted 
mortality  excesses  that  were  less  than 
two-fold.  OSHA  does  not  consider  this 
to  be  an  "unrealistically  strid  standard 
of  acceptability,"  as  alleged  by  the 
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nSRP.  but  rather  Mrt  of  a  thoroiuk 
aitiqiM  of  an  «piaeiiiiologic  ctuc^  with 
purportadly  "negative  reeuhs."  (Ex.  113, 
p.A-H) 

The  update  of  Matanoski's  origiiiai 
study  extends  the  period  of  cxihoti 
(blloiw-up  from  1970  to  1982.  providing 
a  full  40  years  of  mortality  experiaoce 
for  analysis.  The  update  study  cohort 
diffiared  from  the  original  cohort  in  two 
additional  ways:  Canadian  workers  %vith 
relatively  short-term  exposure  were 
removed  from  the  cohort:  and  the 
proportion  of  workers  IfMt  to  follow-up 
was  reduced.  The  extension  of  follow- 
up  resulted  in  findings  of  excess 
mortality  from  lymphatic  and 
hematopoietic  cancers  that  had  not  been 
observed  in  the  original  analyses.  (Ex. 
34-4.  Vol.  ra.  H-6) 

The  SMR  for  all  causes  of  mortality 
remained  low  (SMR«81.  95%  €1^78,85). 
as  it  did  for  death  from  all  cancers 
(SMR«85.  95%  a=i78.93).  (Ex.  34-4. 
Vol.  ID.  H-6)  For  lymphatic  and 
hematopoietic  cancers,  the  overall  SMR 
for  white  males  was  not  increased 
(SMR=92,  95%  a=68,123).  (Ex.  34-4, 
Vol.  m.  H-6)  However,  for  black  males, 
the  SMR  for  all  LH  cancers  was  elevated 
(SMR=146.  95%  a»59.301).  (Ex.  34-4. 
V6l.  m,  H-6)  Specific  increases  were 
also  found  for  lymphosarcoma 
(SMR=132).  leukemia  (SMR:>218.  95% 
□359.560).  and  other  lymphatic 
neoplasms  (SMR=116.  95%  a=14,420). 
(Ex.  34-4,  Vol.  m.  H-6)  These  increases 
were  based  on  small  numbere  of 
observed  deaths. 

Analyses  conducted  on  the  four 
exposure  groups  also  produced  some 
evidence  of  excess  mortality.  For  the 
total  cohort  of  production  workers,  an 
elevated  SMR  was  observed  for  all 
lymphopoietic  cancers  (SMR=146.  95% 
a=88.227).  (Ex.  34-4.  Vol.  HI.  H-6)  For 
white  production  workers,  the  SMR  for 
that  category  was  110,  explained 
principally  by  excess  mortality  from 
other  lymphatic  neoplasms  (SMR=230, 
95%  a=92.473).  (Ex.  34-4.  Vol.  ID,  H- 
6)  Although  based  on  small  numbers, 
the  results  for  black  production  workers 
were  more  pronounced  and  statistically 
significant:  The  SMR  for  all  lymphatic 
and  hematopoietic  cancers  was  507 
(95%  0=187.1107).  (Ex.  34-4.  Vol.  EQ. 
H-6)  That  overall  increase  in  black 
workers  reflected  excess  mortality  from 
lymphosarcoma  (SMR=532),  leukemia 
(SMR=656.  95%  0=135.1906),  and 
other  lymphatic  cancers  (SMR=482, 
95%  a=59,1762).  (Ex.  34-4,  Vol.  ID.  H- 
6) 

A  pattern  of  excess  mortality  for  all 
LH  cancers  was  also  seen  in  utility 
workers  (SMR=203, 95%  a=66,474). 
(Ex.  34-4,  Vol.  m.  H-6)  That  elevated 
SMR  may  be  explained  by  elevated  rates 


for  leukemia  (SMRaie2.  05% 
as23,695)  and  other  lymphatic 
(SMR-313,  05%  a-a2.B0S).  (Ex.  34-«. 
Vol.  m.  H-«)  No  incrsMee  in  LH 
malignancy  were  seen  in  the  odiar 
exposure  sroups.  i.e.,  maintananoa  or 
other  woncan. 

Prom  thaae  study  results  Matanoski  at 
al.  concluded: 

Deaths  from  cancan  of  tlie  bamalopoiatic 
and  lymphopoietic  systam  are  hi^ar  than 
axpectaa  ia  praductioo  wnken  with 
■iyaificant  mcanm  for  leukomias  in  black 
workers  and  other  lymphamas  in  all 
(production)  wrarkan.  (Ex.  34-4.  Vol.  m,  H- 
6,  p.  116) 

In  responae  to  criticism  from  the  nSRP 
that  OSHA  placed  too  much  emphasis 
on  the  findings  in  the  group  of  black 
production  workera.  OSHA  is  awars  of 
the  statement  oCfored  by  the  reaearchers 
that  because  of  the  potential  for  bias 
from  misclassification  of  race:  "*   *  * 
the  total  SMRs  are  probably  the  most 
correct  representation  of  risk."  (Ex.  34- 
4,  Vol.  m,  H-6)  However,  OSHA  also 
agrees  with  the  authors  that  the  risk  of 
deeth  from  LH  cancera  seems  to  be 
higher  in  this  SBR  industry  (>opulation 
than  in  the  general  population,  and 
these  causes  of  desth  seem  to  be 
associated  with  dlRlBrent  work  areas. 
These  cohort  study  findings  stimulated 
the  design  and  implementation  of  the 
Santos-Burgoa  and  Matanoski  nested 
case-control  study. 

(e)  Santos-Burgoa  and  Matanoski 
Nested  Case-Control  Studv.  To  further 
investigate  the  findings  of  the  cohort 
study,  Santos-Burgoa  and  Matanoski  et 
al.  designed  and  conducted  a  case- 
control  study  of  LH  cancen  in  worken 
in  the  styrene-butadiene  polymer 
manufacturing  industry.  (Ex.  23-109; 
34-4,  Vol.  in,  H-4)  The  specific 
questions  addresaed  by  this  research 
study  are:  "Is  there  a  risk  of  any 
lymphatic  or  hematopoietic  cancer 
which  is  associated  with  exposure  to 
(BD)  or  stvrene  or  both?";  and  "is  there 
a  risk  of  these  cancers  related  to 
exposure  to  jobs  within  the  industry?" 
(Ex.  34-4.  Vol.  m.  H-4)  This  is  the  first 
study  to  specifically  investigate  the 
association  between  LH  cancers  and 
individual  worker  exposiire  to  BO, 
which  is  why,  contrary  to  the  opinion 
of  nSRP,  OSHA  places  so  much 
"weight"  on  these  results.  (Ex.  113.  pp. 
A-25-34) 

The  subjects  in  this  case-control  study 
were  "nested,"  or  contained,  within  the 
population  of  the  original  cohort  study. 
"Cases"  in  this  study  were  defined  as 
males  who  woriced  one  year  or  more  at 
any  of  eight  synthetic  rubber  polymer 
producing  plants  and  who  died  of  or 
with  a  lymphopoietic  cancer.  These 
cancere  included:  Lymphosarcoma  and 


lalicuhun  cell  sarcoma,  Hodgkin's 
lymphoma.  ncm-Hodakln's  lymphoma, 
all  leukamias.  muhipla  myeloma, 
polycythemia  vera,  and  myelofibrosis. 
Sixty-one  caaas  were  identified,  but  two 
caaas  were  omitted  from  data  analyses, 
resulting  ha  a  total  of  50  caaas.  One  caae 
was  omittad  because  he  could  not  be 
matched  to  controls,  and  the  other  case 
lacked  )ob  records  from  which  exposure 
could  be  identified. 

Eligible  "controls"  included  workers 
who  were  either  alive  or  had  died  of  any 
cause  other  than  malignant  neoplasms, 
who  had  been  emplo]^  at  one  of  the 
eight  SBR  planu.  and  who  had  not  been 
lost  to  follow-up.  Theae  controls  were 
individually  matched  to  cases  on  the 
following  criteria:  Plant;  age;  hire  year, 
mnployment  as  long  or  longer  than  the 
caae;  and  survival  to  the  death  of  the 
case.  The  study  aim  was  to  select  four 
controls  per  case.  Even  though  this  was 
not  always  possible,  there  were,  on 
average,  just  over  three  controls  per  case 
in  each  group  of  lymphopoietic  cancer. 
The  total  niunber  of  controls  was  193. 

Unlike  the  previous  studies,  in  this 
research  study  an  exposure 
measiuement  value  tor  BD  (and  also  for 
styrene)  was  determined  for  eech  case 
and  control.  This  value  was  determined 
by  a  multi-step  process.  First,  the  job 
records  of  each  subject  were  reviewed 
and  the  number  of  months  that  eech  job 
was  held  was  determined.  Second,  the 
level  of  BD  (and  styrene)  associated 
with  the  job  was  estimated  by  a  panel 
of  five  industrial  experts,  i.e.,  engineers 
with  long  term  experience  in  SBR 

!>roduction.  The  exposure  level  for  BD 
and  styrene)  for  each  job  was  based  on 
a  scale  of  zero  to  ten.  with  ten  being  the 
rank  given  to  the  job  with  the  highest 
exposure.  The  next  step  in  the 
development  of  each  individual  job- 
exposure  matrix  was  to  add  all  of  the 
exposures  to  the  chemicals  for  all  the 
months  a  specific  job  was  held  and  then 
sum  the  exposures  over  a  working 
lifetime.  This  procedure  resulted  in  a 
cumulative  BD  exposure  value  for  each 
case  and  control. 

The  distribution  of  the  cumulative 
exposure  estimates  for  the  study 
population  was  not  normally 
distributed,  i.e.,  there  were  some 
extreme  values.  In  order  to  approximate 
a  normal  distribution,  a  required 
assumption  for  many  statistical 
anal)rses.  a  logarithinic  transformation 
of  these  values  was  done.  (Ex.  34-4.  Vol. 
m,  H— 4)  Exposiire  was  analyzed  as  a 
dichotomous  variable.  i.e.,  ever/never 
exposed.  "Exposed"  workers  were 
defined  as  those  with  a  log  rank 
cumulative  exposure  score  above  the 
meen  of  the  scores  for  the  entire 
population  of  cases  and  controls  within 
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a  cancer  subtype:  "non-exposed" 
workers  were  uose  with  a  score  below 
the  mean. 

There  were  several  impoitanffindings 
in  this  study.  First,  in  the  unmatched 
analysis  of  cases  and  controls,  the 
leukemia  subgroup  had  a  significant 
excess  risk  of  6.8  rold  for  exposure  to 
BD  among  cases  aunpared  to  controls 
(Odds  Ratio  (OR)^.82. 95% 
a=1.10.42.23).  (Ex.  34-4,  Vol.  m,  H-4) 
The  results  were  even  stronger  in  the 
matched-pair  analyses.  In  that  analysis 
for  exposure  to  BD,  the  OR  was  9.36 
(95%  a=2.0S,22.94)  in  the  leukemia 
subf^up.  (Ex.  34-4.  Vol.  m,  H-4)  This 
result  can  be  interpreted  to  mean  that 
cases  with  leukemia  were  more  than 
nine  times  as  likely  as  their  controls  to 
be  exposed  to  BD.  Additionally,  the  data 
in  this  analysis  indicate  that  BD 
exposure  above  the  group  mean  is  2.3 
times  (OIU2.30.  95%  asl.13.4.71) 
more  common  among  cases  with  all 
lymphopoietic  cancere  when  compared 
to  a  similar  exposure  in  the  controls. 
(Ex.  34-4.  Vol.  m.  H-4) 

This  case-control  study  has  been  the 
subject  of  criticism  that  has  centered  on 
both  validity  and  reliability.  (Ex.  23-68; 
113)  For  example,  the  data  from  this 
study  have  been  criticized  as  being 
"inconsistent"  with  the  resiUts  of  the 
Matanoski  cohort  study.  (Ex.  23-68; 
113.  p.  A-25)  Further,  it  has  been 
suggested  that  "the  study  results  are  not 
reliable  and  shoiild  not  be  relied  upon 
by  OSHA."  (Ex.  113.  p.  A-25)  OSHA 
rejects  these  criticisms  for  the  reasons 
discussed  below. 

First,  regarding  the  issue  of 
inconsistency,  a  nested  case  control 
study  does  not  test  the  same  hypotheses 
or  make  the  same  comparisons  as  a 
cohort  study.  (Ex.  32-24;  Tr.  1/15/91,  p. 
161;  Tr.  1/16/91.  p.  347)  In  fact,  as 
presented  in  the  above  discussions  of 
the  studies,  they  ask  and  answer 
different  research  questions.  For 
example,  the  cohort  study  asked 
whether  all  of  the  SBR  workere  have  a 
difiiarent  risk  of  leukemia  from  the 
general  population,  and  the  case  control 
study  asked  whether  workers  with 
leukemia  have  different  exposures 
within  the  industrial  setting  from 
woikers  without  leukemia.  (Ex.  32-24) 
Thus,  the  criticism  that  the  results  of 
these  two  studies  are  incompatible,  and 
therefore  invalid,  is  not  relevant.  (Ex. 
32-24) 

Second,  the  challenge  directed  at  the 
reliability  of  the  case-control  study  does 
not  hold  up  undw  close  scrutiny.  This 
criticism  is  based  on  four  issues:  Log 
transformation  of  the  exposure  data; 
instability  of  the  results;  irregular  dose- 
response  pattern;  and  selection  criteria 
for  "controls."  (Ex.  113,  A-29-34) 


Regarding  the  log  transformation  of  the 
exposure  data,  the  nSRP  asserts  that 
there  is  not  a  sound  rationale  for  this 
approadi  to  data  analyses.  (Ex.  113.  A- 
29-30)  However,  Santos-Burgoa  ofiued 
the  following  explanation  of  this 
procedure  in  his  testimony: 

For  analysis,  exposures  wen  categorizad  in 
advance  above  and  below  the  mean  of  the 
cumulative  exposure  for  tlie  studv  subjects. 
This  cutpolnt  was  defined  from  the  very 
beginning  of  the  analysis  design  as  fbUovrs. 
The  total  cimiulative  exposures,  as  happens 
in  most  environmental  exposures,  sho«rad  a 
skewed  distribution  with  many  obaervationt 
at  the  low  levels  and  few  at  the  high  levels. 
Since  the  geometric  mean  is  the  bmt  estimate 
of  the  central  tendency  point  in  log  nonnal 
data,  such  as  exposure  data,  the  cumulative 
exposures  were  transfomied  by  the 
logarithm,  and  then  the  mean  was  calculated. 
(Ex.  40,  pp.  12-13) 

It  is  OSHA's  opinion  that,  given  the  log 
normal  distribution  of  the  exposure 
data.  Santos-Burgoa  chose  the  best 
approach  for  data  analyses. 

The  case-control  study  has  also  been 
criticized  for  producing  "highly 
unstable  and  therefore  imreUable" 
results.  (Ex.  113.  A-30)  For  example,  the 
leukemia  subgroup  (matched-pair 
analysis)  OR  of  9.36  with  a  95% 
confidence  interval  of  2.05-22.94  has 
been  used  to  illustrate  statistical 
instability  of  the  data.  (Ex.  113,  A-31) 
However,  as  previously  discussed,  the 
disease  category  of  "all  lymphopoietic 
cancere"  (matched-pair  analysis)  had  an 
OR  of  2.30  with  a  confidence  interval  of 
1.13-4.71.  Thus,  it  is  OSHA's  opinion 
that,  while  some  specific  odds  ratios 
may  have  wide  confidence  intervals,  the 
study  results  as  a  whole  are  not 
"unreliable." 

The  nSRP  has  also  criticized  the  case- 
control  study  for  "•  *  *  feil(ing)  to 
deihonstrate  a  dose-response 
relationship  •  •  •"  (Ex.  113,  A-32) 
However,  the  test  for  linear  trend,  i.e., 
test  for  dose-response,  shows  a 
statistically  significant,  but  irregular, 
trend  in  the  odds  of  leukemia  with 
increasing  levels  of  e^qxtsure  to  BD. 
SpecificaUy.  as  exposure  levels  increase 
the  pattern  of  odds  ratios  is:  7.2;  4.9; 
13.0;  2.5;  and  10.3.  (Ex.  23-109.  Table 
10)  Although  this  is  not  a  compelling 
linear  dose-responae.  in  OSHA's 
opinion,  it  is  suggestive  of  a  pattern  of 
increasing  disease  risk  at  increasing 
e]q)osure  levels. 

mconsistent  application  of  the  control 
selection  criteria  is  the  final  criticism 
directed  at  the  case-control  study  by  the 
nSRP.  (Ex.  113.  A-33)  However,  careful 
review  of  docket  exhibits  related  to  the 
case-control  study  reveals  this  criticism 
to  be  unfounded.  In  his  dissertation, 
Santos-Burgoa  clearly  states  the  protocol 
for  control  selection: 


All  cohort  sut^ects  were  anangad  into 
Doups  by  plants,  date  of  birth,  date  <rf  hire, 
duration  m  %voik  and  duration  of  foUow-up. 
A  two  and  a  half  year  period  around  eadi 
time  variable  was  relaJEed  in  a  few  instances 
when  DO  more  cootrob  were  available.  One 
lymi^iosarooma  caae  was  lost  sinoe  no  matdi 
was  found  for  his  date  of  biith,  even  allowing 
for  three  and  a  half  yean  around  die  date. 
This  was  the  only  case  lost  to  analysis 
because  of  lack  at  a  matched  cootrol.  (Ex.  32- 
25,  p.  SO) 

With  only  59  cases,  Santos-Burgoa  %vas 
correctiy  concerned  about  loss  of 
valuable  data  should  any  additional 
cases  need  to  be  eliminated  due  to  lack 
of  a  match.  Also,  regarding  the  potential 
for  bias,  abstractore  were  blinded  to  case 
or  control  status  when  employment  data 
were  being  collected.  (Ex.  34-4,  Vol.  m, 
App.  H-5)  Thus,  it  is  most  likely  that 
any  misclassification  bias  would  be 
nondifiiBrBntial,  biasing  the  study  results 
towards  the  null. 

(f)  Delzell  et  al.  Follow-up  Study  for 
the  nSRP.  The  most  recent  study  of 
synthetic  rubber  workere  was  conducted 
by  Delzell  et  al.  (Ex.  117-1)  This  study 
updated  and  expanded  the  research  on 
SBR  woricere  conducted  by  NIOSH, 
Matanoski  et  al.,  and  Santos-Burgoa. 
More  specifically,  the  Delzell  et  al. 
study  consists  of  vforken  at  seven  of 
eidit  plants  previously  studied  by  The 
Johns  Hopkins  University  (JHU) 
investigatore,  and  the  two  plants 
included  in  the  NIOSH  study. 

This  retrospective  cohort  study 
evaluated  the  associations  between 
occupational  exposure  to  BD,  styrene, 
and  benzene  and  mortality  fitmi  cancer 
and  other  diseases  among  the  SBR 
workere.  There  were  five  study 
objectives: 

(1)  To  evaluate  the  overall  and  cause- 
specific  mortality  experience  of  SBR  %irarker> 
relative  to  that  of  the  USA  and  Canadian 
general  populations; 

(2)  To  assess  the  cancer  incidence 
experience  of  Canadian  synthetic  rubber 
workers  relative  to  that  of  the  general 
population  of  Ontario; 

(3)  To  determine  if  overall  and  cause- 
specific  mortality  patterns  vary  by  subject 
characteristics  sucn  as  age,  calendar  time, 
plant,  period  of  hire,  duration  of 
employment,  time  since  hire  and  payroll 
status  (hourly  or  salaried); 

(4)  To  examine  relationships  between  work 
areas  within  the  SBR  study  plants  and  cause- 
specific  m<Mtality  patterns; 

(5)  To  evaluate  the  relationship  between 
exposure  to  BD  and  (styrene)  and  the 
occurrence  of  leukemia  and  other 
lymphopoietic  cancers  among  SBR  workers. 
(Ex.  117-1  p.  10) 

The  study  population  for  this 
investigation  included  17,964  male 
synthetic  rubber  workere  employed  in 
one  of  eight  plants  in  either  the  USA  or 
rynnd^i.  In  order  to  be  eligible  for 
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inclusion,  a  worker  had  to  be  employed 
for  a  total  of  at  least  one  year  before  the 
closing  date  of  the  study,  Jjanuary  1, 
1992.  Additional  eligibility  criteria  were 
developed  for  selected  plants  due  to 
limitations  in  availability  of  plant 
records  and  follow-up  of  subjects.  The 
eligibility  criteria  in  this  study  were 
consideied  by  the  investigators  to  be 
more  restrictive  than  in  either  the  )HU 
or  NIOSH  studies.  (Ex.  117-1,  p.  13) 
Most  of  the  exclusions  were  baaed  on 
less  than  one  year  of  employment. 
During  the  study  period  of  1943  through 
1991,  there  were  4,665  deaths  in  the 
study  population. 

The  methods  used  in  this  study 
included  development  of  work  history 
information  and  retrospective 
quantitative  exposiire  estimates  for 
individual  members  of  the  study 
population.  Complete  work  history 
information  was  available  for 
approximately  97%  of  the  study  cohort, 
liiere  was  s  total  of  8.281  unique  "work 
area/job"  combinations  for  all  of  the 
plants  combined,  with  a  range  of  199  to 
4,850  in  specific  plants.  Ad^tionally, 
308  work  area  groups  were  defined 
based  on  individiial  plant  information 
regarding  production,  maintenance,  and 
other  operations,  as  well  ss  jobs  and 
tasks  within  each  type  of  operation.  Five 
"process  groups"  and  seven  "process 
subgroups"  were  derived  from  the  work 
area  groups.  The  process  groups 
include:  Production  of  SBR.  solution 
polymerization  (SP),  liquid 
polymerization  (LP),  and  latex 

[>roduction;  maintenance:  labor; 
aboratories:  and  other  operations. 

Six  plants  had  sufficiently  detailed 
individual  work  history  information  for 
use  in  development  of  retrospective 
quantitative  exposure  estimates  for  BD 
and  styrene.  The  process  used  to 
produce  these  exposure  estimates 
included:  In-depth  walk-through 
surveys  of  each  plant:  meetings  with 
plant  management:  interviews  with  key 

[ilant  experts,  such  as  individuals  with 
ong-term  employment.  The  interviews 
were  used  to  collect  information 
regarding  the  production  process, 
specific  job  tasks,  and  exposure 
potential.  Additionally,  the  results  of 
industrial  hygiene  monitoring  from 
these  plants  were  obtained.  The  actual 
exposure  estimation  was  based  on: 

Specification  of  the  exposure  model;  the 
estimation  of  exposure  intensities  for  specific 
tasks  in  diftorent  time  periods:  the  estimation 
of  exposure  intensities  for  generic 
(nonspecific)  job  titles  (e.g..  "laboratory 
worker")  in  diffisrent  time  periods:  validation 
of  expoeura  intensity  estimates:  the 
computation  of  job-  and  time  period  specific 
simunary  indices:  and  the  compilation  of  job- 
exposure  matrices  (JEMs)  for  BD,  jstyrene). 


and  (banaanaj  and  llnlraga  «rlth  subtscls' 
«vark  histories.  (Ex.  117-1,  pp.  27-28) 

A  limited  validation  of  the  quantitative 
exposure  estimations  was  conducted, 
which  rsatihed  in  revision  of  the 
estimates  used  in  analyses  presented  in 
the  Delzell  et  al.  study.  (Ex.  117-1) 

The  major  findings  of  this  rtudy  have 
been  reported  by  Delzell  et  al.  in  five 
categories:  General  mortality  patterns; 
mcwtality  among  USA  subjects 
compared  to  state  poptilations;  cancer 
inddence;  mortality  patterns  by  process 
group:  and  mortality  patteros  by 
estimated  monomer  exposure.  Key 
results  fimn  eech  of  these  categories, 
esjpedally  as  they  relate  to  leucMnia  and 
other  LH  cancns.  are  Iviefly  presented. 

First,  regarding  general  mortality 
patterns,  tnere  were  deficits  in  both  all 
causes  (SMR-87.  95%  a«65.90)  and  all 
cancers  (SMR-93.  95%  a«87.99)  for  the 
entire  cohort.  (Ex.  117-1,  p.  53)  Of  the 
LH  cancers,  excess  mortality  was  only 
observed  for  leukemis  (SMk>131,  95% 
0=97-174).  (Ex.  117-1,  p.  53)  In  a 
cohort  subgroup  having  10  or  more 
years  of  employment  and  20  or  more 
years  since  hire,  the  excess  of  leukemia 
deaths  was  even  graeter  (SMRs201. 95% 
0=134.288).  (Ex.  117-1,  p.  54) 

Analyses  were  also  conducted  to 
explore  the  poesibility  of  racial 
dimrences  in  the  general  mortality 
patterns.  Regarding  mortality  from 
leukemia,  the  SMKs  were  higher  for 
blacks  than  for  whites.  In  a  subgroup  of 
"ever  hoiuly"  workers  with  10  or  more 
years  of  work  and  20  or  more  years 
since  hire,  the  SMRs  for  leukemia  were 
192  (95%  a«l  19,294)  for  whites  and 
436  (95%  0=176,901)  for  blacks.  (Ex. 
117-1,  p. 55) 

Additionally,  analyses  were  done  by 
specific  groups  of  LH  cancers: 
Lymphosarcoma;  leukemia:  and  other 
lymphopoietic  cancer.  Pbr  the  overall 
cohort,  there  was  an  excess  of  mortality 
from  l3rmphosarcoma  in  those  members 
who  died  in  1965  and  beyond 
(SMR-215,  95%  0=59.551).  (Ex.  117-1. 
p.  116)  This  excess  was  observed  in 
"ever  hourly"  white  men;  there  were  no 
lymphosarcoma  deaths  in  blacks.  (Ex. 
117-1,  p.  119) 

In  the  "other  lymphopoietic  cancer" 
category,  the  overall  cohort  had  a  slight 
deficit  of  mortality  (SMR=97.  95% 
0=70,132).  (Ex.  117-1.  p.  116)  When 
analyzed  according  to  redal  groups, 
whites  were  also  observed  to  have  a 
defidt  of  mortality  from  this  group  of 
cancers  (SMRsOl.  95%  0=«3.127).  (Ex. 
117-1,  p.  118)  Blacks,  however,  had  an 
increase  in  mortality  fit>m  "other 
lymphopoietic"  cancers  (SMR=142. 
95%  0=61.279).  (Ex.  117-1,  p.  120) 

The  analyses  for  leukemia  mortality 
in  the  overall  cohort  showed  a  modest 


(SMR«131.  95%  0-97.174). 
(Ex.  117-1.  p.  116)  The  inaease  in 
mortality  was  found  primarily  in  the 
subgroups  of  woricers  who  died  in  1985 
or  later,  those  that  worked  for  10  or 
more  yeers.  and  those  with  20  or  more 
years  since  hire.  A  dose-response  type 
of  pattern  was  observed  among  "ever 
hourly"  subjects  in  the  analysis  of  the 
relationship  of  leukemia  and  duration  of 
employment:  Less  than  10  years 
worked,  the  SMR«9S  (95%  0=53.157); 
10-19  years  worked,  the  SMRsl70  (95% 
0=85,304);  and  20  or  more  years 
worked,  the  SMR=204  (95% 
0«123318).  (Ex.  117-1,  p.  117) 

Leukemia  mortality  was  also  analyzed 
for  racial  diffeienca  among  "ever 
hourly"  men.  Ovwall.  the  SMR  was 
higher  for  black  subjecU  (SMR=227. 
95%  0=104.431)  than  for  white 
(SMR=130.  95%  0«91.181).  (Ex.  117-1, 
p.  122)  In  {set.  there  were  statistically 
significant  elevations  in  the  leukemia 
SMR  for  black  "ever  hourly"  men  with 
20  or  more  yeers  worked  (SMRs417. 
95%  0=135.972).  and  20  to  29  years 
since  hire  (SMR«446. 95% 
0=145.1042).  (Ex.  117-1.  p.  122) 

Second,  Delzell  et  al.  analyzed  the 
mortality  data  of  the  USA  cohort 
subgroup  using  both  state  general 
populaticm  rates  and  USA  general 
population  rates  for  comparison.  The 
overall  pattern  of  these  analyses  was 
that  of  "slightly  lower"  SMRs  when  the 
state  general  population  rates  were 
used.  (Ex.  117-1.  p.  60)  For  example,  in 
the  analysis  for  leukemia  mortality,  the 
SMR  using  the  USA  rates  was  131  (95% 
O  not  provided),  and  it  decreased  to 
129  (95%  0=92,176)  when  state  rates 
were  applied.  (Ex.  117-1,  pp.  61. 136) 

Third,  the  results  of  the  Mlzell  et  al. 
study  indude  an  analysis  of  the  cancer 
inddence  in  the  Canadian  plant  (plant 
8).  Regardless  of  whether  the  cancer 
experience  of  terminated  workers  was 
included  or  exduded,  the  overall  cancer 
inddence  was  not  elevated  in  this 
cohort  subgroup  (SIR=105.  95% 
0=93.117;  SIR=106,  95%  0=94.119, 
respectively).  (Ex.  117-1.  pp.  61-62) 
However,  analysis  of  this  cohort 
subgroup,  with  the  terminated  workera 
induded.  "revealed  an  excess  of 
leukemia  cases  before  1980  (overall 
cohort.  6  ob8erved/3.0  expected;  ever 
hourly,  6  observed/2.9  expeded)" 
(further  data  were  not  provided).  (Ex. 
117-1.  p.  62) 

Fourtn.  Delzell  et  al.  examined 
mortality  patterns  by  woiic  process 
group,  lliese  analyses  produced 
elevated  ^^Rs  for  both  lymphosarcoma 
and  leukemia.  There  was  excess 
lymphosarcoma  mortality  in  field 
maintenance  workere  (SMR=219.  95% 
0=68.451).  production  laborera 
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(SMR=263, 95%  a=32,95\),  and 
maintsnanca  laborers  (SMR=186, 95% 
0=39.548).  (Ex.  117-1.  pp.  65-66) 
Howrever,  these  results  were  not 
statistically  significant,  and  may  be  due 
to  diance.  For  leukemia,  the  results 
were  more  striking:  Polymerization 
wofken  had  a  SMR  of  251  (95% 
0=140.414);  wixken  in  coagulation  had 
a  SMR  of  248  (95%  0=100,511); 
maintenance  labor  workers  had  a  SMR 
of  265  (95%  0=141.453);  and  woricere 
in  laboratories  had  a  SMR  of  431  (05% 
0=207.793).  (Ex.  117-1.  pp.  66.151)  It 
should  be  noted  that  excess  mortality  by 
work  process  group  was  also  observed 
for  other  cancere,  i.e.,  lung  cancer  and 
larynx  cancer. 

Fifth,  the  final  set  of  analyses 
performed  by  Delzell  et  al.  was  designed 
to  examine  mortality  patterns  by 
estimated  monomer  exposure,  i.e.,  BD, 
styrene.  and  benzene.  Poisson 
regression  analyses  conduded  to 
explore  the  assodation  between  "BD 
ppm-yeen"  and  leukemia  indicated  a 
positive  dose-response  relationship, 
altar  controlling  few  styrene  "ppm- 
yean".  age.  3rean  siiK»  hire,  calendar 
period,  and  race.  Spedfically.  in  the 
cohort  group  that  induded  all  person- 
yean  and  leukemia  coded  as  either 
underlying  or  contributing  cause  of 
deeth.  the  rate  ratios  (RRs)  were:  1.0. 1.1 
(95%  0=0.4.5.0).  1.8  (95%  0=0.6.5.4). 
2.1  (95%  0=0.6.7.1),  and  3.6  (95% 
0=1.0,13.2)  for  BD  ppm-year  exposure 
groups  of  0.  >0-19. 20-99. 100-199.  and 
20af .  respectively.  (Ex  117-1,  pp.  68- 
69;  158)  Poisson  regression  analyses 
were  also  condud«»d  using  varying 
exposure  categories  of  BD  ppm-yeare. 
These  analyses  demonstrated  a  stronger 
and  mwe  consistent  relationship 
between  BD  and  leukemia  than  between 
styrene  and  leukemia.  (Ex.  117-1,  p.  69, 
159)  Ahhou^  a  cleariy  positive 
relationship  between  BD  "peak-yean" 
and  leukemia  was  observed  from 
additional  Poisson  regression  analyses, 
even  aftw  controlling  for  BD  ppm-jreare. 
styrene  ppm-years,  and  stymie  peak- 
yean,  the  dose-response  relationship 
was  less  dear.  <Ex.  117-1.  pp.  71, 162) 

In  summary,  one  of  the  roost 
important  findings  of  the  research  of 
Delzell  et  al.  was  strong  and  consistent 
evidence  that  employxniBnt  in  the  SBR 
industry  produced  an  excess  of 
leukemia.  In  the  authon  own  words: 

This  study  ioiind  a  positivt  asaociatioo 
betweea  employment  in  the  SBR  industry 
and  ImiksBBta.  The  internal  coosistency  and 
pcecisiOB  of  the  result  indicsis  that  the 
astoriation  is  due  to  occupational  sj^Msure. 
The  aost  likriy  causal  afsat  is  BD  or  a 
oombination  of  BD  and  (styreos).  Exposure  to 
(benie— 1  (fid  not  explain  the  leukamia 
(Ex.  117-1,  ^S5) 


(g)  Summary.  These  studies  provide  a 
currant  body  of  scientific  evidence 
regarding  tbe  assodatitm  between  BD 
and  LH  cancan.  As  previously 
discussed,  two  of  the  criteria  commonly 
used  to  determine  causal  relationships 
are  consistency  of  the  assodation  and 
strength  of  the  association.  The 
consistency  critericm  for  causality  refen 
to  die  repeated  observation  of  an 
assodation  in  diffsrent  populations 
imder  difierent  circumstances. 
Consistency  is  pobaps  the  most  striking 
observation  to  be  made  bom  this 
collection  of  studies:  "(Ejvery  one  of 
these  studies  to  a  greater  or  lesser  extent 
finds  excess  rates  of  deaths  from  tumore 
of  the  lymphatic  and  hematopoietic 
system."  (Tr.  1/15/91,  p.  129) 

Strength  of  the  assoaation  is 
determined  by  the  magnitude  and 
predsion  of  the  estimate  of  risk.  In 
general,  the  greater  the  risk  estimate,  ' 
e.g..  SMR  or  odds  ratio,  and  the 
narrower  the  confidence  intervals 
around  that  estimate,  the  more  prtdiable 
the  causal  assodation.  In  the  nested 
case-control  study,  although  the 
confidence  intervals  were  wide,  the 
odds  ratios  provide  evidence  oTa  strong 
association  oetween  leukemia  and 
oocujpational  exposure  to  BD. 

(iiij  C^>servatJon  of  a  Dose-Response 
Relationship.  A  dose-response 
relationship  is  present  wnen  an  increase 
in  the  measure  of  effisd  (response),  e.g.. 
SMR  or  odds  ratio,  is  positively 
correlated  with  an  increase  in  the 
exposure,  i.e.,  estimated  dose.  When 
such  a  relationship  is  observed,  it  is 
given  serious  consideration  in  the 
process  of  determining  causality. 
However,  the  absence  of  a  dose- 
response  relationship  does  not 
necessarily  indicate  the  absence  of  a 
causal  relationship. 

091A  has  been  criticized  Ux  its 
conclusion  tiiat  the  epidemiologic  data 
suggest  a  dose-response  relationship. 
(Ex.  113)  The  nSRP  offen  a  diChrent 
intopretation  of  the  data.  In  their 
opinion,  the  data  provide  a  "consistent 
finding  of  an  inverse  relationship 
between  dtuation  of  empfoyment  and 
cancer  mortality."  (Ex.  113,  A-34)  This 
observation  is  further  described  by  John 
F.  Acquavella,  I%.D..  Senior 
Epidemiology  Ccmstiltant,  Monsanto 
Company,  as  "the  paradox  of  butadiene 
epidemi(rfogy."  (Ex.  34-4,  Voi.  I. 
Appendix  A)  This  interpretation 
assumes  that  cumulative  occupational 
ejqposure  to  BD  will  increase  with    . 
duration  of  empfoyment.  and.  thus, 
cancer  mortality  will  inoeasa  with 
increasing  duration  of  nnpfoyment.  (Ex. 
113,  A-35-39) 

In  OSHA's  opinicm,  this  is  an 
erroneous  assumption;  the 


epidemiologic  data  for  ro  tell  s 
diffsrent  story.  For  the  woikacs  in  these 
epidemiologic  studies,  it  is  unlikely  that 
occupational  exposure  to  BD  was 
constant  over  the  duration  of 
employment  According  to  Landiiaan. 
BD  ejqioeures  were  most  likely  h^^ 
during  the  war  3rean  than  they  were  in 
subsequent  yean.  (Tr.  1/15/91.  p.  146)  H 
is  logical  that  exposures  would  be 
espedally  intense  during  this  time 
pwiod  because  of  wartime  production 
pressures,  the  process  of  ptixiuction 
start-up  in  a  new  industry,  and  the 
general  lack  of  industoial  hygiene 
controls  during  that  phase  of  industrial 
history.  Unfortimately,  without 
quantitative  industrial  hysiene 
monitoring  data,  the  true  levels  of  BD 
exposure  for  wartime  worken  cannot  be 
ascertained.  In  the  absence  of  sudi  data, 
however.  OSHA  believes  it  is  reasonable 
to  consider  wartime  wwken  as  s  highly 
exposed  occupational  subgroup.  (Tr.  1/ 
15/91.  p.  121;  Tr.  1/16/91.  pp.  225-227) 
Thus,  the  excess  mortality  sera  among 
these  woriiera  provides  another  piece  of 
the  evidence  to  support  a  dose-respcmse 
relationship  between  occupatfonaf 
exposure  to  BD  and  LH  cancere. 

Additional  support  that  excess 
mcHlality.  among  woriwra  expoeed  to 
BD,  is  dose-related  can  be  found  in  the 
analyses  of  the  work  area  exposure 
groups.  The  studies  by  Divine, 
Matanosld,  and  Matanosld  and  Santos- 
Biugoe  all  provide  evidence  that  excess 
mortality  is  greatest  «nong  production 
woritere.  (Ex.  34-4.  Vol.  III.  H-1;  34-4. 
Vol.  in,  H-6;  23-109,  respectively) 
Production  woricere  are  typically  the 
most  hesvily  exposed  Mfcmen  to 
potentially  toxic  substances.  (Ex.  34-4) 

The  most  compelling  data  that 
support  the  existence  of  s  doee-re^xmse 
relationship  for  occupational  e^qiosure 
to  BO  and  LH  cancan  sre  those  in  the 
sttidy  by  Delzell  et  al.  (Ex.  117-1) 
Analysis  of  the  ounulative  time- 
%reighted  BD  exposure  in  ppm-yeen 
indicstes  a  relative  risk  for  all  leukemias 
that  increases  positively  writh  increasing 
exposure.  This  relationship  is  present 
even  with  statistical  adjustment  for  age, 
yean  since  hire,  caieBdar  period,  race, 
and  exposure  to  st3rraiie.  It  is  OSHA's 
o{Hnion  that  identification  of  a  positive 
dose-respcmse  in  an  raidemiolqgic 
study  is  a  very  powernU  observation  in 
terms  of  causality. 

(iv)  Obseivation  of  Short  Latency 
Periods.  Short  latency  periods,  i.e.,  time 
from  initial  BD  ejqMxure  to  death,  were 
seen  in  two  epidemiologic  studies.  In 
the  NIOSH  study,  dues  of  the  six 
leukemia  cases  nad  a  latency  period 
from  three  to  four  years.  (Ex.  2-26) 
Additionally,  five  of  these  six  wocken 
were  employed  prior  to  1945.  (Ex.  2-26) 
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In  th«  T«xaco  study  update,  a  latency  of 
leas  than  10  yaan  was  aeeain  four  of 
tlM  nine  non-Hodgkin'a  lymphoma 
(lymphosarcoma)  cases,  and  seven  of 
these  workers  were  also  employed 
during  the  wartime  years.  (Ex.  34—4. 
VoL  m.  H-1) 

According  to  OSHA's  expert  witness. 
Dr.  Dennis  D.  Weisenburger, 

tliaae  ftndinga  are  contrary  to  the  scoeptad 
belief  that,  if  a  carcinogen  is  active  in  an 
snviroDinent,  one  should  expect  the  *  *  * 
SMR>  to  be  higher  for  long-term  woriwrs  than 
for  •hort-term  workers  (i.e..  larger  cumulstire 
does).  (Ex.  39,  p.  9) 

Thus,  it  has  been  argued  that  these 
findings  appear  to  lack  coherence  with 
what  is  known  of  the  natural  history 
and  biology  of  LH  cancers.  (Ex.  113,  A- 
40-42)  Furthermore,  these  findings  have 
been  interpreted  as  evidence  sgainst  a 
causal  association  between  BD  and 
theee  LH  cancers.  (Ex.  113.  A-42) 

In  OSHA's  opinion,  there  are  other 
possible  explanations  for  theee 
observations.  First,  as  proffered  by  Dr. 
Weisenburger,  a  median  latency  period 
of  about  seven  years  has  been  found  for 
leukemia  in  studies  of  atomic  bomb 
victims,  radiotherapy  patients,  and 
chemotherapy  patients  who  have 
received  hi^-dose,  short-term 
exposures.  (Ex.  39)  In  contrast.  Dr. 
Weisenburger  points  out  that  low-doae 
exposure  to  an  environmental 
carcinogen,  such  as  benzene,  has  a 
median  latency  period  for  leukemia  of 
about  15-20  years.  (Ex.  39)  He 
concludes  that  short-term,  high-dose 
exposuires  may  be  associated  with  a 
short  latency  period,  whereas  long-term, 
low-dose  exposures  may  be  associated 
with  a  long  latency  period. 

Second,  the  occurrence  of  short 
latency  periods  for  LH  cancer  mortality 
in  these  two  studies  was  concentrated  in 
workers  first  employed  during  the 
wartime  years.  As  previously  discussed, 
it  is  possible  that  exposure  to  BD  during 
the  wartime  years  was  greater  than  in 
subsequent  years.  (Ex.  39;  Tr.  1/15/91. 
p.  121)  Dr.  Weisenburger  suggests  that 
the  "short  latency  periods  for  LH  cancer 
in  these  studies  may  be  explained  by 
intense  exposures  to  BD  over  a 
relatively  short  time  period."  (Ex.  39.  p. 
10) 

In  his  testimony.  Dr.  Landrigan, 
another  OSHA  expert  witness,  makes 
the  point  that  "duration  of  employment 
is  really  only  a  crude  surrogate  for  total 
ciunulative  exposures,  not  itself  a 
measure  of  exposure."  (Tr.  1/15/91,  p. 
121)  In  other  words,  it  is  possible  that 
short-term  workers  employed  during  the 
wartime  years  may  have  actually  had 
heavier  exposures  to  BD  than  long-term 
workers.  (Tr.  1/15/91.  pp.  115-205)  On 


rrnaa  eiriminarion.  Dt.  Landrinn 
cautiaoad  agynst  "aaniming  mat 
duration  of  axpoeura  directly  relates  to 
total  cumulatlTa  axpoeura."  (Tr.  1/15/ 
91,  p.  180)  Ha  alAo  amp^cally  stated 
that  an  increaaad  cancer  risk  in  shoit- 
term  workers  would  not  be  inconaistant 
with  a  causal  aseodstion.  (Tr.  1/15/91. 
p.  204) 

(v)  The  Potential  Rote  of  Confounding 
ExpoMtres  and  Observed  Results.  In 
epidemiologic  studies  "confounding" 
may  lead  to  invalid  results. 
Confoundiitt  occurs  when  there  is  a 
mixing  of  emcts.  More  specifically, 
confounding  may  produce  a  situation 
where  a  measure  of  the  efEsct  of  an 
expostire  on  risk.  e.a.,  SMR.  RR.  is 
distorted  because  ofthe  association  of 
the  exposure  with  other  fKtors  that 
influenoe  the  outcome  under  study. 

For  example,  the  USRP  has  suggested 
that  confounding  exposures  from  other 
employment  were  responsible  for  the 
LH  cancer*  obaerved  in  the  studies  of 
BD  epidemiology.  (Ex.  113.  A-43)  This 
argument  is  beaed  on  the  past  practice 
of  using  petrochemical  industry 
workers,  who  may  have  also  been 
exposed  to  benzene,  to  start  up  the  SBR 
and  BD  production  plants.  The  IISRP 
finds  support  for  thii  position  in  the 
observatioa  of  elevated  SMRs  in  short- 
term  workers  emplo]^  during  the 
wartime  years,  pradaely  thoae  most 
likely  to  be  croas-employed.  (Ex.  113. 
A-43)      . 

However,  there  are  a  number  of 
research  methods  in  occupational 
epidemiology  that  are  available  to 
control  potential  confoimding  factors. 
Researcn  methods  that  eliminate  the 
effect  of  confounding  variables  include: 
Matching  of  cases  and  controls; 
adjustment  of  data:  and  regression 
analyses.  In  the  nested  case-control 
study,  for  example,  cases  and  controls 
were  matched  on  variables  that 
otherwise  might  have  confounded  the 
study  results.  In  the  testimony  provided 
by  Santos-Burgoa,  he  states  that  the 
"matching  scheme  allowed  us  to  control 
for  potential  confotmders  and 
concentrate  only  on  exposure 
variations."  (Ex.  40,  p.  12) 

On  cross-examination.  Landrigan  also 
addressed  the  potential  role  of 
confounding  exposures  and  the 
observed  study  results.  First,  he 
observed  that  Dr.  Philip  Cole,  Professor, 
Department  of  Epidemiolorar,  School  of 
Public  Health,  University  of  Alabama  at 
Birmingham,  one  of  the  outspoken 
critics  of  OSHA's  proposed  mle,  found 
no  evidence  for  confounding  in  his 
review  ofthe  Matanodd  study.  (Tr.  1/ 
15/91,  p.  178)  Second.  Dr.  Landrigan 
dismissed  the  notion  of  previous 
exposiue  to  benzene  as  tne  causative 


agent  for  the  obaerved  results  in  the 
short-tenB  woriurs.  (Tr.  1/15/91.  p. 
178-179) 

In  their  analyses  of  mortality  patterns 
by  estimated  monomer  exposure, 
E^lzell  et  al.  uaed  Poisson  regression  to 
control  for  potential  confounding 
bcHan.  (Ex.  117-1)  As  previously 
stated,  tlie  analyses  conducted  to 
detennine  the  association  between  BD 
ppm-yesrs  and  leukemia  indicated  a 
positive  dose-response  relationship, 
even  after  controlling  for  styrene  ppm- 
years,  sge.  years  since  hire,  calendar 
period,  and  race.  In  the  opinion  of  the 
investigators,  benzene  expostue  did  not 
explain  the  excess  of  leukemia  risk,  and 
BD  is  the  mtMt  likely  causal  agent.  (Ex. 
117-1.  p.  85) 

(vi)  The  Biological  Basis  for  Grouping 
Related  LH  Cancers.  The  epidemiologic 
studies  that  have  examined  the 
association  between  occupational 
exposure  to  BD  and  excess  mortality 
have  grouped  related  LH  cancers  in 
their  analyses.  This  approach  has  been 
criticized  as  evidence  of  a  lack  of 
"consistency  with  respect  to  cell  type" 
which  "argues  against  a  cmnmon 
etiologic  agent."~(Ex.  113.  A-45)  In 
other  words,  these  critics  suggest  that 
the  relationship  between  BD  and  excess 
mortalily  does  not  meet  the  specificity 
of  association  requirement  fOT  a  causal 
relationship.  This  requirement  states 
that  the  likelihood  of  a  causal 
relationship  is  strengthened  when  an 
exposure  leads  to  a  single  effect,  not 
multiple  effects,  and  this  finding  also 
occurs  in  other  studies. 

More  specifically.  OSHA  has  been 
criticized  for  its  position  that  "broad 
categories  such  as  'leukemia'  or  'all 
LHC  should  be  used  to  evaluate  the 
epidemiologic  data."  (Ex.  113,  A-46)  Dr. 
Q>le.  for  example,  commented  that: 

It  if  a  principle  of  epidemiology — and  of 
disease  Investteation  In  gsneral — that  entities 
■hould  be  divided  as  finely  ai  possible  in 
order  to  maximlM  the  prospect  that  one  has 
delineated  a  homogeneous  etiologic  entity. 
Entitles  may  be  grouped  for  invertigBtive 
purposes  only  when  there  is  substantial 
evidence  that  they  (hare  a  oommon  etiology. 
(Ex.  «3,  p.  11) 

It  is  Dr.  Cots's  opinion  that  LH  cancers 
are  "distinct  diseases"  with 
"heterogeneous  and  muMfectorial" 
etiolosies.  (Ex.  63,  p.  47) 

Dr.  Weisenburger,  OSHA's  expert  in 
hematopathology,  provided  testimony  to 
the  contrary.  (Ex.  39,  pp.  7-8)  Acconung 
to  Dr.  Weisenburger,  "LH  (cancer) 
cannot  be  readily  grouped  into 
'etiologic'  categories,  since  the  precise 
etiologies  and  pathogenesis  of  LH 
(cancer)  are  not  well  imderstood."  (Ex. 
39.  p.  7)  In  his  opinion,  because  LH 
cancers  are  "closely  relatad  to  one 
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another  and  arise  from  common  stem 
cells  and/or  progenitor  cells,  it  is  valid 
to  group  the  various  types  of  LH 
(cancer)  into  closely-related  categories 
for  epidemiologic  study."  (Ex.  39,  p.7) 

The  issue  of  grouping  related  LH 
cancers  to  observe  a  single  efliect  was 
also  addressed  by  Dr.  Landrigan  in  his 
testimony.  (Tr.  1/15/91.  pp.  131-133) 
The  first  point  raised  by  Dr.  Landrigan 
is  that  the  "diagnostic  categories  (for  LH 
cancers]  are  imprecise  and  *  *  * 
overlapping."  (Tr.  1/15/91.  p.  131)  For 
example,  he  explained  that  in  clinical 
practice  transitions  of  lymphomas  and 
myelomas  into  leukemias  may  be 
observed.  In  such  a  case,  one  physician 
may  record  the  death  as  due  to 
lymphoma  and  another  may  list 
leukemia  as  the  cause  of  death.  (Tr.  1/ 
15/91.  p.  131-132)  Additionally.  Dr. 
Landrigan  testified  that  "some  patients 
with  lymphomas  or  multiple  myeloma 
may  subsequently  develop  leiikemia  as 
a  result  of  their  treatments  with 
radiation  or  cytotoxic  drugs."  (Tr.  1/15/ 
91jJ.  132) 

Tnese  recordings  of  disease  transition 
are  further  complicated  by  the  historical 
changes  that  have  occurred  in 
nomenclature  and  The  International 
Classification  of  Diseases  (ICD)  coding. 
According  to  Dr.  Landrigan. 

certain  lymphomas  and  *  ■  *  leukemias, 
such  as  chronic  lymphatic  leukemia  are  now 
considered  by  some  investigates  *  *  *  to 
represent  di%rent  clinical  expressions  of  the 
same  neoplastic  process.  There  have  been 
recent  immunologic  and  cjrtogenetic  studies 
which  indicate  that  there  are  stem  celb 
which  appear  to  have  the  capacity  to  develop 
variously  into  all  the  various  sorts  of 
hematopoietic  cells  including  T- 
lymphocytes.  plasma  cells,  granulocytes, 
erythrocytes,  and  monocytes.  (Tr.  1/15/91,  p. 
132) 

Dr.  Landrigan  summarized  his 
testimony  on  this  issue  by  stating  that 
"these  diRierent  types  of  cells  share  a 
common  ancestry  *  *  *  there  is  good 
biologic  reason  to  think  that  they  would 
have  etiologic  factors  in  common."  (Tr. 
1/15/91.  pp.  132-133) 

OSHA  maintains  the  opinion,  which 
is  well  supported  by  the  record,  that 
there  is  a  biological  basis  and  a 
methodologic  rationale  for  grouping 
related  LH  cancers.  Furthermore,  OSHA 
rejects  the  criticism  that  the  observation 
of  different  subtypes  of  LH  cancers 
argues  against  the  consistency  and 
specificity  ofthe  epidemiologic 

ffnfjingft 

(vii)  Relevance  of  Worker  Subgroup 
Analyses.  OSHA  has  been  criticized  for 
focusing  on  and  emphasizing  the  "Cbw 
positive  results"  seen  in  the  results  of 
worker  subgroup  analyses.  (Ex.  113,  A- 
48)  It  has  been  pointed  out.  for  example, 


that  in  the  update  of  the  Matanoski 
cohort  study  "there  were  himdreds  of 
SMRs  computed  in  that  study  and  it's 
not  stirprising  that  one  or  two  or  even 
more  would  be  found  to  be  statistically 
significant  even  when  there  is  in  fact 
nothing  going  on."  (Tr.  1/22/91,  pT  1444) 
Additionally,  it  has  been  suggested  that 
OSHA  has  ignored  the  "clearly  overall 
negative  results"  ofthe  epidemiologic 
studies.  (Ex.  113,  A-48) 

OSHA  agrees  with  the  observation 
that  when  many  statistical  analyses  are 
done  on  a  database,  it  is  possible  that 
some  positive  results  may  be  due  to 
chance.  However,  OSHA  rejects 
criticism  that  the  Agency  has 
inappropriately  concentrated  on  the 
positive  results  and  disregarded  the 
negative  results.  It  is  OSHA's  opinion 
that  there  is  a  compelling  pattern  of 
results  in  the  epidemiologic  studies. 

Furthermore,  a  reasonable 
explanation  for  the  elevated  SMR  for 
black  production  workers  in  the  update 
of  the  Matanoski  cohort  study  is  that 
this  subset  ofthe  population  actually 
had  heavy  exposiue  to  BD.  Support  for 
this  explanation  can  be  found  in  the 
industrial  hygiene  survey  restilts  of 
Fajen  et  al.  (Ex.  34-4)  In  this  case,  then, 
the  risk  for  excess  mortality  would  be 
concentrated  in  a  small  subset  of 
otherwise  very  healthy  and  imexposed 
workers  that  would  be  diluted  when 
analyses  are  based  on  the  entire  group 
being  studied.  The  only  way  to  observe 
the  risk  in  the  most  hi^ly  exposed 
subset  would  be  to  analyze  the  data  by 
subgroups  ofthe  population. 

(viii)  Appropriateness  of  Selected 
Reference  Populations.  OSHA  also  has 
been  criticized  for  "ignor[ing]  the  fact 
that  most  ofthe  epidemiologic  studies 
of  butadiene-exposed  workers  only  used 
U.S.  cancer  mortality  rates  for 
comparison  to  woiker  mortality."  (Ex. 
113.  A-49)  The  significance  of  this 
criticism  is  based  on  the  observation  by 
Downs  that  "use  of  local  (mortality) 
rates  (for  comparison)  tended  to  bring 
the  SMRs  closer  to  100."  (Ex.  17-33, 
p.l4)  This  finding  results  from  cancer 
rates  along  the  Texas  Gulf  coast  that  are 
higher  than  national  rates.  (Ex.  17-33) 
In  other  words,  it  has  been  argued  that 
national  comparison  rates  artificially 
inflate  the  SMRs,  while  local  rates 
provide  a  more  accurate  picture  of  the 
mortality  experience  of  workers  with 
occupational  exposure  to  BD.  (Ex.  113, 
A-50) 

Dr.  Landrigan  captured  the  essence  of 
this  issue  in  his  testimony  on  cross- 
examination. 

This  is  a  perennial  debate  in  epidemiology 
of  whedier  to  use  local  comparison  rates  m 
regional  or  national,  and  there's  [sic] 


arguments  [to]  go  both  ways.  (Tr.  1/15/91,  p. 
154) 

He  presented  several  arguments  for 
using  national  rates.  First,  U.S.  mortality 
rates  are  based  oa  the  entire  population, 
so  they  are  more  stable.  Second, 
national  rates  are  more  commonly  used, 
so  it  is  easier  to  compare  results  bom 
different  studies. 

On  the  other  hand,  the  argimient  in 
favor  of  using  local  rates  centers  on  the 
fact  that  people  in  a  local  area  may  truly 
be  different  bom  the  total  population  or 
a  regional  population(s).  llius, 
comparing  a  local  subpopulation  with 
the  entire  local  population  may  provide 
more  acciirate  results.  However,  the 
weakness  in  this  argument  was 
highlighted  by  Dr.  Landrigan  when  he 
said  that, 

*  *  *  if  there  are  foctors  acting  in  the  local 
population,  such  as  environmental  pollution 
that  may  elevate  rates  in  the  local  area  so  that 
they  are  closer  to  the  rates  in  the 
occupationally  exposed  population,  then 
theoretically  at  least  one  could  argue  that  the 
local  population  is  overmatched,  too  similar 
to  the  employee  population  and  that  the  use 
of  the  national  comparison  group  actually 
give  [sic]  a  better  reflection  of  reality.  (Tr.  1/ 
15/91,  p.  155) 

In  fact,  he  went  on  to  point  out  that  the 
BD  plants  have  been  identified  by  the 
Environmental  Protection  Agency  (EPA) 
as  "major"  polluters  ofthe  local 
environment  with  BD.  (Tr.  1/15/91,  p. 
155) 

OSHA  acknowledges  that  there  are 
pros  and  cons  to  both  approaches  of 
reference  population  selection. 
However,  in  the  study  by  Delzell  et  al. 
mortality  data  ofthe  USA  cohort 
subgroup  were  analyzed  using  both 
state,  i.e.,  local,  general  population  rates 
and  LISA  general  population  rates.  (Ex. 
117-1)  As  previously  stated,  there  was 
little  difference  in  the  overall  pattern  of 
these  analyses.  (Ex.  117-1,  p.  60) 
Additionally,  the  Santos-Bui^goa  and 
Matanoski  nested  case  control  study 
used  the  most  appropriate  comparison 
group  of  all:  Those  employed  at  the 
same  facilities.  (Ex.  23-109  and  34-4, 
Vol.  m,  H-4)  Thus,  given  the  available 
data  in  the  record,  OSHA  is  ofthe 
opinion  that  it  caimot  ignore  the 
findings  of  excess  mortality  that  are 
based  on  national  comparison  rates. 

(ix)  Summary  and  Conclusions,  (a) 
Summary.  Table  V-4  lists  the  criteria 
that  can  be  used  to  judge  the  presence 
of  a  causal  association  between 
occupational  exposure  to  BD  and  cancer 
of  the  lymphohematopcnetic  system. 
When  the  available  epidemiologic  study 
results  are  examined  in  this  way,  there 
is  strong  evidence  fw  causality.  The 
data  fulfill  all  of  the  listed  criteria: 
Temporal  relationship;  consistency; 
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■Iraagth  of  aModation:  do—  r— pooae 
rtbtionahip:  specificity  of  anodation; 
biological  pla\uibility:  and  coherancs. 

In  his  testimony.  OSHA't 
epidemiologist  expert  witnees  agreed 
that  there  is  "definite  evidence  rar  the 
hct  that  occupational  exposure  to  13- 
Butadiene  can  cause  human  cancer  of 
the  hematopoietic  and  lymphatic 
organs."  (Tr.  1/15/91,  p.  133)  Dr. 
Weisenbuiger.  OSHA's  expert  witnees 
in  hematopathology.  also  concluded 
that  "it  would  be  prudent  to  treat  BD  as 
though  it  %vere  a  human  carcinogen." 
(Ex.  39.  p.  11) 

Table  V-4.— Evidence  That  1,3- 

BUTAOiENE  Is  A  hHjMAN  CaRCINOQEN 


Crilsnon  for  cauaaNty 


Temporal  reialioosliip 

Consislsncy 

SMnQttt  o(  amcifiatiort  

Doeereaponee  fetattonaWp 
SpacMdty  o(  asaodaiion  .... 

Biologic^  ptaua«)ilty  

Coherence 


Met  by 
BO 


Yes. 
Yea. 
Yes. 
Yea. 
Yes. 
Yes. 
Yes. 


(b)  Conclusion.  On  the  basis  of  the 
foregoing  analysis.  OSHA  concludes 
that  there  is  strong  evidence  that 
workplace  exposure  to  BD  poses  an 
increased  risk  of  death  from  cancers  of 
the  lymphohematopoietic  system.  The 
epidemiologic  findings  supplement  the 
findings  from  the  animal  studies  that 
demonstrate  a  dose-response  for 
multiple  tumors  and  particularly  for 
l3rmphomas  in  mice  exposed  to  BD. 

C.  Reproductive  Effects 

In  addition  to  the  established 
carcinogenic  effects  of  BD  exposure, 
various  reports  have  led  to  concern 
about  the  potential  reproductive  and 
developmental  effects  of  exposure  to 
BD.  The  term  reproductive  effiacts  refers 
to  those  on  the  male  and  female 
reproductive  systems  and  the  term 
developmental  refers  to  effects  on  the 
developing  fetus. 

Male  reproductive  toxicity  is 
generally  defined  as  the  occurrence  of 
adverse  effects  on  the  male  reproductive 
system  that  may  result  from  exposure  to 
chemical,  biological,  or  physical  agents. 
Toxicity  may  be  expressed  as  alterations 
to  the  male  reproductive  organs  and/or 
related  endocrine  system.  For  example, 
toxic  exposures  may  interfere  with 
spermatogenesis  (the  production  of 
sperm),  resulting  in  adverse  effects  on 
number,  morphology,  or  function  of 
sperm.  These  may  adversely  affect 
fertility.  Human  males  produce  sperm 
from  puberty  throughout  life  and  thus 
the  risk  of  disrupted  spermatogenesis  is 


of  concam  for  tha  entire  aduh  Ufa  of  a 
man. 

Female  reproducUva  toxicity  is 
generally  defined  as  the  oocuiruoe  of 
advarM  eSactt  oo  tha  famale 
reproductive  system  that  may  result 
from  exposure  to  chemical,  biological, 
or  physical  agents.  This  includes 
adverse  efiacts  in  sexual  behavior,  onaet 
of  puberty,  ovulaticm.  menstrual 
cycling,  fertility,  gestation,  parturition 
(delivery  of  the  fetus),  lactation  or 

Sremature  reproductive  senescence 
iging). 

Developmental  toxicity  is  defined  as 
adverse  effects  on  the  developing 
organism  that  may  result  from  axpoaure 
prior  to  conception  (either  parent), 
during  prenatal  development,  or 
postnatally  to  the  time  of  sexual 
maturation.  Developmental  eflects 
induced  by  exposures  prior  to 
conception  may  occur,  for  example, 
when  mutations  are  chemically  induced 
In  sperm.  If  the  mutated  sperm  fartilizes 
an  egg.  adverse  developmental  effects 
may  be  manifested  in  developing 
fetuses.  Mutations  may  also  be  induced 
in  the  eggs.  The  ma)or  manifestations  of 
developmental  toxicity  include  death  of 
the  developing  fetus,  structural 
abnormality,  altered  gro%vth  and 
function  deficiency. 

To  determine  whether  an  exposure 
condition  presents  a  developmental  or 
reproductive  hazard,  there  are  two 
categories  of  research  studies  on  which 
to  rely:  Epidemiologic,  or  studies  of 
humans,  and  toxicologic,  or 
experimental  studies  of  exposed 
animals  or  other  biologic  systems. 

Many  outcomes  such  as  early 
embryonic  loss  or  spontaneous  abortion 
are  not  easily  detectable  in  human 
populations.  Further.  s(»ae  adverse 
effects  may  be  quite  rare  and  require 
very  large  study  populations  in  order  to 
have  adequate  statistical  power  to  detect 
an  effect,  if  in  fact  one  is  present.  Often, 
these  populations  are  not  available  for 
study.  In  addition,  there  are  fewer 
endpoints  which  may  be  feasibly 
meesured  in  humans  as  compared  to 
laboratory  animals.  For  example,  early 
embryonic  loss  is  difficult  to  measure  in 
the  study  of  humaiu.  but  can  be 
measured  easily  in  experimental 
animals.  There  are  no  human  studies 
available  to  address  reproductive  and 
developmoital  effects  of  BD  exposure  to 
workers.  Thus,  evidence  on  the 
reproductive  and  developmental 
toxicity  of  BD  comes  from  toxicologic 
studies  performed  using  primarily  mice. 

Animal  studies  have  proved  useful  for 
studying  reproductive/developmental 
outcomes  to  predict  human  risk.  A  very 
important  a<hfantage  to  the  toxicological 


appraadi  U  the  ability  erf  the 
experimenter  to  fully  quentitate  the 
expocura  conoantntion  and  conditicms 
of  uxpomm.  Although  extrapolaticni  of 
risk  to  humans  cm  a  qualitative  basis  is 
aooapted,  quantitative  extrapolation  of 
study  remits  is  mors  complex. 

In  his  testimony.  OSHA's  witness.  Dr. 
Marvin  Legator,  an  internationally 
reoognixeo  genetic  toxicologist  from  the 
University  of  Texas  Medical  Branch  in 
Galveston,  cautioned  that  in  asaesaing 
risk  "humans  in  general  have  proven  to 
be  far  more  sensitive  than  ■niirmly 
*  *  *  to  agents  chaiacterixad  as 
developmental  toxicants."  (Ex.  72)  He 
also  noted  that  "of  the  21  agnts 
oondderad  to  be  direct  human 
developmental  toxins,  in  19  *  *  *  the 
human  haslwen  shown  to  be  more 

sensitive  than  the  animal He 

also  pointed  to  the  poasibility  that  sub- 
groups of  the  human  population  may  be 
even  more  highly  smiaitive  than  the 
population  average. 

OSHA  believes  that  the  animal 
inhalation  studies  designed  to 
determine  the  effect  of  BD  on  the 
reproduction  and  development  of  these 
animals  indicate  that  BD  causes  adverse 
efiiacts  in  both  the  male  and  female 
reproductive  systems  and  produces 
adverse  developmental  e^cts.  These 
studies  are  briefly  siunmarizad  and 
discussed  below. 

Toxicity  to  Reproductive  Organs 

In  the  first  NTP  bioassay,  an  increaaed 
incidence  of  testicular  atrophy  was 
observed  in  male  mice  exposed  to  BD 
atmospheric  concentrations  of  625  ppm. 
(Ex  23-1)  In  female  mice,  an  increued 
incidence  of  ovarian  atrophy  was 
observed  at  625  and  1,250  ppm.  These 
adverse  effects  were  confirmed  in 
reports  of  the  second  NTP  study,  which 
UMd  lower  exposure  concentrations. 
The  latier  lifetime  bioassay  exposed 
male  and  female  B3C]6Fl  mice  to  0, 
6.25,  20,  62.5,  200,  and  625  ppm  BD. 
(Ex.  114,  p  115)  See  Table  V-5. 
Testicular  atrophy  in  males  was 
significanUy  increased  at  the  highest 
dose  tested,  625  ppm,  and  reduced 
testicular  weight  was  observed  fit>m  BD 
exposures  of  200  ppm.  (Ex.  96)  These 
latter  data  are  not  anown  in  the  Table. 
In  fomale  mice  at  terminal  sacrifice,  103 
weeks,  ovarian  atrophy  was 
significantly  increased  at  all  exposure 
levels  including  the  lowest  dose  tested, 
6.25  ppm,  compared  with  controls. 
Evidence  of  ovarian  toxicity  was  also 
seen  during  interim  sacrifices,  but  in 
these  cases  was  the  result  of  higher 
exposure  levels.  After  65  weeks  of 
exposure,  90%  of  the  mica  exposed  to 
62.5  ppm  experienced  ovarian  atrophy. 
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TABLE  V-6.— Ovarian  and  Testicular  Atrophy  in  Mice  Exposed  to  BD 


L^Bkwi 

Weeks  of 
exposure 

Exposure  conoenlialkMi  (ppm) 

0 

6.25 

20 

62.5 

200 

625 

40 
65 

103 
40 
65 

103 

Incidence  (%) 

0/10(0) . 

0/10(0) 

1/50(2) 

0/10(0) 

0/10(0) 

4/48(8) 

NE 

NE 

3/50(6) 

NE 

0/10(0) 

19/49(39) 

NE 

NE 

4«H8) 

NE 

1/10(10) 

32/48(67) 

NE 

NE 

2/48(4) 

0/10(0) 

an  0(90) 

42/50(84) 

0/10(0) 

0/10(0) 

6/49(12) 

9/10(90) 

7/10(70) 

43/50(86) 

6/10(60) 

4/7(57) 

53/72(74) 

8«(100) 

2/2(100) 

69/79(87) 

Ovarian  atrophy 

NE,  not  examined  microecopicaly. 
Source:  Ex.  114. 


Extensive  comments  on  the  BD 
induced  ovarian  atrophy  were  received 
from  Dr.  Mildred  Christian,  a 
toxicologist  who  ofiisred  testimony  on 
behalf  of  the  Chemical  Manufacturers 
Association.  She  questioned  the 
relevance  of  using  the  data  from  studies 
of  mice  to  extrapolate  risk  of  ovarian 
atrophy  to  humans  because  most  of  the 
evidence  was  observed  among  the 
animals  who  were  sacrificed  after  the 
completion  of  the  species  reproductive 
life  and  (mly  after  prolonged  exposure 
to  6.25  ppm  and  20  ppm  (Ex.  118-13, 
Ati  3,  p.  4)  On  the  other  hand,  Drs. 
Melnick  and  Huff,  toxicologists  from  the 
National  Institute  of  Environmental 
Health  Sciences  stated  that:  "Even 
though  ovarian  atrophy  in  the  6.25  ppm 
group  was  not  observed  until  late  in  the 
study  when  reproductive  senescence 
likely  pertains,  the  dose-response  data 
clearly  establish  the  ovary  as  a  target 
organ  of  1,3-butadiene  toxicity  at 
concentrations  as  low  as  6.25  ppm,  the 
lowest  concentration  studied."  (Ex.  114, 
p.  116)  In  addition,  it  should  be  noted 
that  an  elevated  incidence  of  ovarian 
atrophy  was  observed  at  periods  of 
interim  sacrifice  of  female  mice  exposed 
to  20  ppm  that  took  place  at  the  65  week 
exposure  period,  a  time  prior  to  the  ages 
when  senescence  would  be  expected  to 
have  occurred.  NIOSH  also  accepted  Dr. 
Melnick's  view  that  mice  exposed  to 
6.25  ppm  BD  demonstrated  ovarian 
atrophy.  (Ex.  32-35)  OSHA  remains 
concerned  about  the  ovarian  atrophy 
demonstrated  at  low  exposure  levels  in 
the  NTP  study.  Thus.  OSHA  concludes 
that  exposure  to  relatively  low  levels  of 
BD  resulted  in  the  induction  of  ovarian 
atrophy  in  mice. 

Sperm-Head  Morphology  Study 

NTP/Battelle  investigat(»s  also 
described  sperm  head  morphology 
findings  using  B6C]3F|  mice  exposed  as 
described  in  the  dominant  lethal  study 
mentioned  below,  e.g.,  exposures  to  200, 
1000  and  5000  ppm  BD.  "the  mice  were 
sacrificed  in  the  fifth  week  post- 


exposure and  examined  for  gross  lesions 
of  the  reproductive  system.  (Ex.  23-75) 
The  study  authors  chose  this  interval  as 
having  the  highest  probability  for 
detecting  sperm  abnormalities. 
Epididymal  sperm  suspensions  were 
examined  for  morphology.  The 
percentage  of  morphologically  abnormal 
sperm  heads  was  significantly  increased 
in  the  mice  exposed  at  1,000  ppm  and 
5,000  ppm.  but  not  for  those  exposed  to 
200  ppm.  The  study  authors  concluded 
that  "these  significant  differences  in  the 
percentage  of  abnormalities  between 
control  mice  and  males  exposed  to  1000 
and  5000  ppm  [BD]  indicated  that  their 
late  spermatogonia  or  eariy 
spermatocytes  were  sensitive  to  this 
chemical."  (Ex.  23-75,  p.  16) 

In  reviewing  this  stuay,  Dr.  Mildred 
Christian  stated  that  these  results  are 
not  necessarily  correlated  with 
development^  abnormalities  or  reduced 
fertility  and  are  "reversible  in  nature" 
and  that  the  observed  differences  are 
"biologicallv  insignificant."  (Ex.  76,  p. 
14)  In  its  submission,  the  Department  of 
Health  Services  of  California  said:  "A 
conclusion  as  to  the  reproductive 
consequences  of  these  abnormalities 
cannot  be  made  from  this  study."  (Ex. 
32-168)  In  reviewing  Dr.  Christian's 
comments,  OSHA  is  in  agreement  that 
the  observation  of  a  significant  excess  of 
sperm  head  abnormalities  as  a  result  of 
BD  exposure  is  not  necessarily 
correlated  with  the  development  of 
abnormal  fetuses  or  of  reduced  fertility; 
however,  the  Anderson  study,  which 
did  evaluate  fetal  abnormality  and 
reduced  fertility,  demonstrated  a 
significant  excess  of  both  fetal 
abnormality  plus  early  and  late  fetal 
mentality  as  a  result  of  male  mice 
exposure  to  BD.  (Ex  117-1,  P.  171) 
These  observations  of  fetal  mortality 
could  only  occur  as  a  result  of  an 
adverse  effect  on  the  sperm.  In  response 
to  Dr.  Christian's  comment  that  the 
sperm  head  abnormality  observed  in  the 
study  is  reversible,  the  reversibility 
would  be  dependent  upon  cessation  of 


exposure.  Since  workers  may  be 
exposed  to  BD  on  a  daily  basis,  the 
significance  of  reversibility  may  be 
moot. 

Developmental  Toxicity 

Dominant  Lethal  Studies 

A  dominant  lethal  study  was 
conducted  by  Battelle/NIT  to  assess  the 
effiects  of  a  5-day  exposiue  of  maleCID- 
1  mice  to  BD  atmospheric 
concentrations  of  0,  200, 1,000  and 
5,600  ppm  BD  for  6  hours  per  day  on 
the  reproductive  capacity  of  the  exposed 
males  during  an  8-week  post-exposxire 
period.  (Ex  23-74)  If  present,  dominant 
lethal  effects  are  expressed  as  either  a 
decrease  in  the  number  of  implantations 
or  as  an  increase  in  the  incidence  of 
intrauterine  death,  or  both,  in  females 
mated  to  exposed  males.  Dominant 
lethality  is  thought  to  arise  from  lethal 
mutations  in  the  germ  cell  line  that  are 
dominantly  expressed  through  mortality 
to  the  of&pring.  In  this  study,  the  only 
evidence  of  toxicity  to  the  adult  male 
mouse  was  transient  and  occurred  over 
a  20  to  30  minute  period  following 
exposure  at  5,000  ppm.  Males  were  then 
mated  to  a  different  female  weekly  for 
8  weeks.  After  12  days,  females  were 
killed  and  examined  for  reproductive 
statiis.  Uteri  were  examined  for  number, 
position  and  statvis  of  implantation. 
Females  mated  to  the  BD-exposed  males 
during  the  first  2  weeks  post-exposure 
were  described  as  more  likely  than 
control  animals  to  have  increased 
nimibers  of  dead  implantations  per 
pregnancy. 

For  week  one,  the  percentage  of  dead 
implantations  in  liners  sired  by  males 
exposed  to  1,000  ppm  was  significanUy 
higher- than  controu.  There  were  smaller 
increases  at  200  ppm  and  1000  ppm  that 
were  not  statistically  significant.  The 
percentage  of  females  with  two  or  more 
dead  implantations  was  significanUy 
higher  than  the  control  value  for  all 
three  exposure  groups.  For  week  two, 
the  nimibers  of  dead  implantations  per 
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pregnancy  in  Utters  sired  by  males 
expMieed  to  200  ppm  and  1000  ppm  were 
also  significantly  increased,  but  not  fbr 
tboea  expoeed  to  5000  ppm.  No 
significant  increases  in  tne  end  points 
evaluated  were  observed  in  weeics  tbree 
to  eigbt.  Tbese  results  suggested  to  tbe 
autbon  tbat  tbe  mora  mature  calls 
(spermatozoa  and  spennatids)  may  be 
adversely  altered  by  exposure  to  BD. 
(Ex.  23-74) 

Tbe  State  of  Califomis  Department  of 
Healtb  Services  concluded  tbat  tbe 
above  mentioned  study  showed  no 
adverse  effect  from  exposure  to  BD.  witb 
tbe  possible  exception  of  tbe  increase  in 
intrauterine  deatb  seen  as  a  result  of 
male  exposures  to  1000  ppm  BD  at  tbe 
end  of  one  week  poet  exposxire.  (Ex.  32- 
16)  Since  values  for  tbe  5000  ppm 
exposure  group  were  not  significantly 
elevated  for  tbis  same  period  of  follow 
up,  tbe  California  Department  of  Healtb 
tbougbt  tbe  biologicsJ  signifk:ance  of 
tbe  results  of  tbe  1000  ppm  exposure 
was  questionable.  (Elx.  32-16)  On  tbe 
otber  band.  Dr.  Marvin  Leeator  stressed 
the  low  sensitivity  of  the  dominant 
lethal  assay  which,  be  felt  was  due  to 
tbe  endpoint-letbality.  He  expressed  tbe 
opinion  tbat  tbe  studies  were 
"consistent  witb  an  effiect  on  mature 
germ  calls."  (Ex.  72)  He  felt  that  since 
an  effect  was  observable  in  this 
relatively  insensitive  assay  that  only  the 
"tip  of  the  iceberg"  was  observed,  and 
tbat  "(tlransmissiole  genetic  damage, 
displaying  a  spectrum  of  abnormal 
outcomes  can  be  anticipated  at 
concentrations  (of  BD)  below  those 
identified  in  the  dominant  lethal  assay 
procedure."  (Ex.  72.  p.  17) 


The  dominant  lethal  aflect  of  BD 
exposure  was  more  recently  confirmed 
by  Anderson  et  al.  in  1903.  (Ex.  117-1, 
p.  171)  They  studied  CD-I  mice  using 
a  somewhat  modified  study  design.  Two 
exposure  regimens  were  uaed.  In  tbe 
first,  "acute  study,"  male  mice  were 
expoeed  to  0  (n«25).  1250  (n«25].  or 
6250  (n>50)  ppm  BD  fw  6  boun'tmly. 
Five  days  later  thay  were  oigad  with  2 
untreated  fsmalaa.  One  fsmale  was 
allowed  to  deliver  bar  litter  and  tbe 
otber  was  killed  on  day  17  of  gestation 
and  examined  for  tbe  number  of  live 
fetuses,  number  of  early  and  late  poet- 
implantation  deeths  and  tbe  number 
and  type  of  any  groas  malformation.  Tbe 
autbon  stated  that  sacrifioe  on  day  17 
(rather  than  tbe  standard  days  12 
through  15)  allowed  examinaticm  of 
near-term  embryos  for  survival  and 
abnormalities.  The  mean  number  of 
implants  per  female  was  reduced 
compared  with  controls  at  both 
concentrations  of  BD.  but  was 
statistically  significant  only  at  1250 
ppm.  Neither  post-implantation  loss  nor 
ratal  abnormalities  were  significanUy 
increased  at  either  concentration.  Tbe 
autbon  concluded  that  "a  single  6-bour 
acute  exfXMiire  to  butadiene  was 
insufficient  to  elicit  a  dominant  lethal 
effect."  (Ex.  117-1.  p.  171) 

In  tbe  second  pbase  of  the  study,  the 
"subchronic  study."  CD-I  mice  %vere 
exposed  to  0  (n>25).  12.5  (nB25).  or 
1250  (ns50)  ppm  BD  for  6  boun  per 
day,  5  days  per  week,  for  10  weeks. 
They  were  then  mated.  Tbe  higher  1250 
ppm  BD  exposure  resulted  in 
significanUy  reduced  numben  of 
implantations  and  in  significantiy 


incraaaed  numben  of  dcHninant  lethal 
mutations  expreesad  as  both  early  and 
lata  deaths.  See  Table  V-6.  Non-lethal 
mutations  expressed  as  birth 
abnormalities  ware  alao  observed  in  live 
fetuses  (3/312;  1  bydrocaphaly  and  2 
runts). 

The  lower  exposure  (12.5  ppm)  did 
not  result  in  decreases  in  tbe  total 
number  of  implants,  nor  in  early  deaths; 
however,  the  frequencies  of  late  deaths 
and  fiatal  abnormalities  (7/282;  3 
exancephalies  in  1  litter  and  one  in 
another,  two  r\mts  and  one  with  blood 
in  the  amniotic  sac)  were  significanUy 
increased. 

Tbe  autbon  fislt  that  their  finding  of 
increased  late  deaths  and  fetal 
abnormalities  at  a  subchronic.  low 
exposure  of  12.5  ppm  was  tbe  main  new 
finding  of  tbe  study.  They  noted  that 
these  adverse  healtb  effects  were 
incraaaed  2-3  fold  over  hiatoricsl 
controls.  In  evaluating  tbese  latter  two 
studies  OSHA  notes  tbat  while  Uiere 
was  no  demonstrable  effect  on  dominant 
lethality  as  a  result  of  a  single  exposure 
to  1250  ppm  BD.  subchronic  exposure 
to  12.5  ppm.  tbe  lowest  doee  tested, 
resulted  in  tbe  induction  of  dominant 
lethal  mutations  and  perhaps  non-lethal 
mutations.  (Ex  117-1.  p  171)  OSHA  has 
some  reservations  about  whether  or  not 
the  fetal  abnormalities  observed  in  tbe 
Anderson  et  al.  "subchronic"  study 
were  actually  caused  by  non-lethal 
mutations  or  by  some  other  mechanism 
because  they  were  observed  in  only  a 
few  of  the  littera  produced  by  the  mice. 
(Ex.  117-1.  p.  171) 


Table  V-6 

.—Effect  of  BO  on  Rep«oouctive  Oittcomes  in  CD-I  Mice 

Imptantabons 

Eartydeettw 

Laiedeettts 

Late  dealtw  including 

Atjnomal  totusas 

No. 

Meen 

No. 

Meen> 

No. 

Mean* 

No. 

No. 

Mean* 

Mean* 

Comrol  

12.5  

12S0pf)m... 

278 
306 
406 

12.(»t  1.276 
1 2.7512.507 
10.68"±3.103 

13 
16 
87 

0.060±0.0697 
0.063tO.0681 
0if04*-±0l61 

0 
7 
6 

0.23"±0.038 
0.014"'±0.a324 

2 

8 
7 

0.007lO.(n22 
0.026±0.0424 
0.016±0.339 

0 
«'7 

0.024*10.062 
0.011  "±0.043$ 

*  SignilicarMy  dMerent  from  oontroi  at:  *ps0.06:  "p^.01:  ***ps0.00l  (t>y  analysis  cH  variance  «vl  least  signMic«Ke  test  on  «o-sine  Iranetorm 

'rwt  unpiafaeoon. 

»Four  exencepheMes  (ttvee  in  one  IMer).  two  runts  ($70%  and  60%  01  mean  body  weight  of  others  m  Mler  total  IMsr  sizes  7  «id  9.  raapec- 
liveiy  one  letojs  wMh  bkwd  in  amniotic  sac  txa  no  obvious  gross  maNomiaiion  (signMcanca  al  dMerence  not  aWered  if  VHs  totus  is  exdudsd). 
'One  hytkocephaiy.  Aw  njnis  (71%  and  75%  of  mean  tiody  weight  of  othen  in  Mler.  toM  Wisr  sina:  2  and  1 1.  respecflvety). 


A  dominant  lethal  test  was  also 
performed  by  Adler  et  al.  (Ex.  126) 
Male(102/ElXC3H/El)F,  male  mice 
were  exposed  to  0  and  1300  ppm  BD. 
They  were  mated  4  hours  after  the  end 
of  exposure  with  untreated  virgin 
females.  Females  were  inspected  for  the 
presence  of  a  vaginal  plug  every 
morning.  Plugged  famales  were  replaced 


by  new  females.  The  mating  continued 
for  four  consecutive  weeks.  At 
pregnancy  day  14-16  the  females  were 
killed  and  uterus  contents  were 
evaluated  for  live  and  dead  implants. 
Exposure  of  male  mice  to  1300  ppm  BD 
caused  an  increase  of  dead  implants 
during  the  first  to  the  third  mating  week 
after  5  days  of  exposure.  The  dead 


implantation  rate  was  significanUy 
diffiarent  from  the  craicurrent  controls 
only  during  the  second  mating  week. 
Adler  et  al.  ccmchided  that  dominant 
lethal  mutations  Mrere  induced  by  BD  in 
spermatozoa  and  late  stage  spermatids 
aiid  tbat  these  findings  confirmed  the 
results  of  tbe  Battelle/NTP  study  which 
showed  effects  on  the  same  stages  of 
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sperm  devel(^ment.  (Ex.  23-74)  Tbe 
autbon  were  of  the  opinion  that  BD  may 
induce  heritable  translocations  in  these 
germ  cell  stages. 

The  earliest  reproductive  study 
reported  on  BD  was  conducted  by 
Cupenter  et  al.  in  1944.  (Ex.  23-64)  In 
tbis  study,  male  and  female  rats  were 
expoeed  by  inhalation  to  600,  2,300  or 
6,700  ppm  BD,  7.5  boun  per  day,  six 
days  per  week  for  an  8-month  period. 
Althou^  tbis  study  was  not  specifically 
designed  as  a  reproductive  study,  the 
fertility  and  the  number  of  progeny  were 
recorded.  No  significant  e^cts  due  to 
BD  exposure  were  noted  for  either  tbe 
number  of  littera  per  female  animal  or 
for  the  number  of  pups  per  litter. 

In  the  Hazelton  study.  Sprague- 
Dawley  (SD)  rats  were  exposed  by 
inhalation  to  0.  200. 1.000  or  8,000  ppm 
BD  on  days  6  though  15  of  gestation. 
(Ex.  2-32)  There  were  dose-related 
effects  on  maternal  body  weight  gain. 
ii9tal  mean  weight  and  crown-to-rump 
length.  Post-implantation  loss  was 
sli^Uy  higher  in  all  BD-exposed 
groups.  In  addition,  there  were 
significant  increases  in  hematoma  in 
pups  in  tbe  200  and  1.000  ppm 
exposure  groups.  In  the  8.000  ppm 
ex]x>8ure  group,  a  significantly 
increased  nimiber  of  pups  had  lens 
opacities  and  there  was  an  increased 
nimiber  of  opacities  per  animal. 
According  to  the  autnore.  the  highest 
exposure  groups  also  bad  a  significanUy 
increased  number  of  fetuses  with 
skeletal  variants,  a  higher  incidence  of 
bipartite  thoracic  centra,  elevated 
incidence  of  incomplete  ossification  of 
the  sternum,  higher  incidence  of 
irregular  ossification  of  the  ribs,  and 
"other  abnormalities  of  the  skull,  spine, 
long  bones,  and  ribs."  Tbe  autbon 
concluded  that  the  fetal  response  was 
not  indicative  of  a  teratogenic  effect,  but 
yras  the  result  of  maternal  toxicity. 

In  the  Battelle/NTP  study,  pregnant 
Sprague-Dawley  (SD)  rats  and  pregnant 
Swiss  mice  were  exposed  to  0.  40.  200. 
or  1.000  ppm  BD  for  6  boun  per  day 
from  day  6  through  day  15  of  gestation. 
(Ex.  23-72)  Animals  were  sacrificed  and 
examined  one  day  before  expected 
delivery.  In  the  rat,  very  litUe  effect  was 
noted;  in  the  1,000  ppm  exposure  group 
only  there  was  evidence  of  maternal 
toxicity,  i.e..  depressed  body  weight 
gains  during  the  first  5  days  of  exposure. 
No  evidence  of  developmental  toxicity 
was  observed  in  the  SD  rats  evaluated 
in  tbe  study,  e.g..  tbe  number  of  live 
fstuses  per  litter  and  the  number  of 
intrauterine  deaths  were  within  normal 
limits. 

In  the  mouse,  exposiue  to  the  above 
mentioned  concentrations  did  not  result 
in  significant  maternal  toxicity,  witb  tbe 


exception  of  a  reduction  in  extra- 
gestational  weight  gain  for  the  200  ppm 
and  1000  ppm  BD  expoeed  dams.  In  the 
female  mice,  there  was  a'aignificant 
depression  of  fetal  body  weight  only  at 
the  200  and  1.000  ppm  exposure  levels. 
Fetal  body  weight  for  male  pups  was 
reduced  at  all  exposure  concentrations, 
including  tbe  40  ppm  exposure  level, 
even  though  evidence  of  maternal 
toxicity  was  not  observed  at  this 
exposure  concentration.  No  significant 
differences  were  noted  in  incidence  of 
malformations  among  the  groups. 
However,  the  incidence  of 
supernumerary  ribs  and  reduced 
ossification  of  stemebrae  was 
significanUy  increased  in  litten  of  mice 
exposed  to  200  and  1,000  ppm  BD. 

m  reviewing  these  data.  Dn.  Melnick 
and  Huff  noted  that  since  maternal  body 
weight  gain  was  reduced  at  the  200  and 
1000  ppm  exposure  levels  and  body 
weights  of  male  fetuses  were  reduced  at 
the  40.  200.  and  1000  exposure  levels 
"[t]he  male  fetus  is  more  s\isceptible 
than  the  dam  to  inhaled  1.3-butadiene." 
(Ex.  114.  p.  116)  They  further  stated  that 
"the  results  of  the  study  in  mice  reveal 
that  a  toxic  effect  of  1,3-butadiene  was 
manifested  in  the  developing  organism 
in  the  absence  of  maternal  toxicity."  On 
the  basis  of  this  study,  the  autbon 
concluded  that  "1.3-butadiene  does  not 
appear  to  be  teratogenic  in  either  the  rat 
or  tbe  moiue.  but  there  is  some 
indication  of  fetotoxicity  in  the  mouse." 
(Ex.  23-72) 

On  the  other  hand.  Dr.  Mildred 
Christian  was  of  the  opinion  that  the 
significant  decrease  in  male  mouse  fetal 
weight  gain  in  the  40  ppm  exposure 
group  was  not  a  selective  effect  of  BD 
on  the  conceptiis,  but  rather  was  a  result 
of  the  statistical  analysis  used  which 
she  considered  inappropriate.  (Ex.  118- 
13,  Att.  3.  p.  6)  She  was  also  of  tbe 
opinion  that  the  larger  litter  sizes  in  the 
40  ppm  exposure  group  as  compared 
with  the  control  group  contributed  to 
the  statistical  finding.  Dr.  Christian, 
however,  did  not  present  any  specific 
information  on  the  type  of  analysis  used 
for  statistical  testing  that  she  thought 
made  the  results  inappropriate.  In 
general,  one  would  expect  that  tbe 
evaluation  of  data  from  larger  litter  sizes 
would  give  one  more  confidence  in  the 
statistic  findings. 

In  reviewing  the  same  study,  the  State 
of  California.  Department  of  Health 
Services  was  more  cautious.  It  stated 
that  "The  increased  incidence  of 
reduced  ossifications  and  the  fetal 
weight  reductions  in  the  absence  of 
apparent  maternal  toxicity  in  the  40- 
and  200-ppm  groups  is  evidence  of 
fetotoxicity*  *  *  in  the  Swiss  (CD-I) 
mouse."  After  revie%vingtbe  study 


raaults  and  arguments  about  the  study. 
OSHA  concluded  that  the  NTP  study 
provides  evidence  of  fetotoxicity  in  the 
mouse.  (Ex.  23-72) 

Mouse  spot  test 

Adler  et  al.  (1994)  conducted  a  spot 
test  in  mice.  (Ex.  126)  The  spot  test  is 
an  in  vivo  method  for  detecting  somatic 
cell  mutations.  A  mutation  in  a 
melanoblast  is  detected  as  a  coat  color 
spot  on  the  otherwise  black  fur  of  the 
offspring.  Pregnant  females  were 
exposed  to  0  or  500  ppm  BD  for  6  boun 
per  day  on  pregnancy  days  8. 9. 10. 11 
and  12.  They  were  allowed  to  come  to 
term  and  to  wean  their  litten.  Offspring 
were  inspected  for  coat  color  spots  at 
ages  2  and  3  weeks.  Gross  abnormalities 
were  also  recorded.  Exposure  to  a 
concentration  of  500  ppm  did  not  cause 
any  embryotoxidty.  nor  were  gross 
abnormalities  observed.  The  BD 
exposure,  however,  significantly 
increased  the  frequency  of  coat  color 
spots  in  the  offspring.  This  study 
demonstrates  that  BD  exposure  is 
capable  of  causing  transplaoentally 
induced  somatic  cell  mutations  tbat  can 
result  in  a  teratogenic  effect  in  mice. 

Summary  of  Reproductive  and 
Developmental  Effect 

OSHA  has  limited  its  discussion  on 
reproductive  and  developmental 
hazards  to  a  qualitative  evaluation  of  the 
data.  This  approach  was  chosen  because 
no  generally  accepted  mathematical 
model  for  estimating  reproductive/ 
developmental  risk  on  a  quantitative 
basis  was  presented  during  the 
rulemaking.  For  example,  the  CMA 
Butadiene  panel  disa^«ed  witb  OSHA's 
findings  in  the  proposal  regarding  the 
potential  reproductive  and 
developmental  risks  presented  by  BD 
exposure  using  an  uncertainty  factor 
approach.  (See  Ex.  112)  They  cited  Dr. 
Quistian's  conclusion  that  the  mouse 
possessed  a  "special  sensitivity"  to  BD 
and  should  not  be  used  as  a  model  on 
which  to  base  risk  estimates. 

Tbe  agency  has  determined,  however, 
that  animal  studies,  taken  as  a  whole, 
offer  penuasive  qualitative  evidence 
that  BD  exposure  can  adversely  effect 
reproduction  in  both  male  and  female 
rodents.  The  Agency  also  notes  that  BD 
is  mutagenic  in  both  somatic  and  germ 
cells.  (Ex.  23-71;  Ex.  114;  Ex.  126) 

Some  evidence  of  maternal  and 
developmental  toxicity  was  seen  in  rats 
expMed  to  BD,  but  the  concentrations 
used  were  much  higher  than  those  that 
eUcited  a  response  in  mice.  (Ex.  118-13, 
Att.  3,  p.  2)  In  mice,  evidence  of 
fetotoxicity  was  observed  in  either  tbe 
presence  or  absence  of  maternal 
toxicity,  the  latter  evidence  being 
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provided  by  decraamd  fetal  body  weight 
in  male  mice  whoee  dams  were  exposed 
to  40  ppm  BD,  the  lowest  dose  tested  in 
the  study.  In  addition,  a  teratogenic 
effect  was  observed  in  mice  (coat  color 
spot  test)  as  a  result  of  transplacentally 
induced  somatic  cell  mutation. 

OSHA  is  also  concerned  about  the 
observation  of  a  significant  excess  of 
sperm  bead  abnormalities  as  a  result  of 
BD  exposure,  even  though  this 
expression  of  toxicity  is  not  necessarily 
correlated  with  the  development  of 
abnormal  fetuses  or  of  reduced  fertility. 
The  Anderson  study,  which  did 
evaluate  reduced  fertility  and  fetal 
abnormality,  demonstrated  a  signiHcant 
excess  of  both  early  and  late  fetal 
mortality  and  perhaps  fetal  abnormality 
as  a  result  of  male  mice  exposure  to  BD. 
(Ex.  117-1,  P.  171)  This  observation 
could  only  occur  as  a  result  of  an 
adverse  enect  on  the  sperm.  Two 
additional  studies  also  provide  evidence 
of  dominant  lethality  as  a  result  of  male 
exposure  to  BD.  (Ex.  23-74;  Ex.  126) 
The  observation  of  germ  cell  effects  is 
supported  by  additional  evidence  of 
genotoxicity  in  somatic  cells,  as 
demonstrated  by  positive  results  in  the 
micron ucleus  test  and  in  the  mouse  spot 
test.  (Ex.  126) 

Some  of  the  adverse  effects  related  to 
reproductive  and  developmental 
toxicity  in  the  mouse,  e.g..  ovarian 
atrophy,  testicular  atrophy,  reduced 
testicular  weight,  abnormal  sperm 
heads,  dominant  lethal  effects,  were 
acknowledged  by  Dr.  Christian,  but  she 
urged  the  Agency  not  to  rely  on  these 
findings  because  of  negative  study 
results  in  other  species,  or  because 
positive  findings  in  other  species 
required  much  higher  exposure  levels. 
(Ex.  118-13,  Alt.  3,  p.  1) 

For  example,  a  CMA  witness  has 
argued  that  the  diepoxide  is  responsible 
for  the  ovarian  atrophy  observed  in 
relation  to  low  level  BD  exposure  (6.25 
ppm).  (Ex.  118-13.  Att.  3)  However,  the 
monoepoxide  could  also  play  a  role  in 
the  ovarian  atrophy  and  evidence 
indicates  that  humans  can  form  the 
monoepoxide  of  BD  and  that  humans 
have  the  enzymes  present  that  could 
cause  conversion  to  the  diepoxide. 
Therefore  on  a  qualitative  basis,  the 
observation  of  ovarian  atrophy  in  the 
mouse  is  meaningful  in  OSHA's  view. 
In  addition,  the  metaboUc  fectors  related 
to  testicular  atrophy,  malformed  sperm 
and  dominant  lethal  mutations  in  the 
mouse  are  not  known.  (See  section  on 
in  vitro  metabolic  studies.)  These 
observations  further  support  the 
findings  in  mice  as  being  meaningful  for 
humans  on  a  qualitative  basis.  The 
mouse  spot  test  which  demonstrates  a 
somatic  cell  mutation  leading  to  a 


teratogenic  effect  inconsistent  with  data 
showing  the  ability  of  BD  to  cause 
adverse  effacts  on  chromosomes  and 
hprt  mutations  in  humans  exposed  to 
BD. 

OSHA  also  notes  that  studies  of 
workers  exposed  to  low  concentraticMis 
of  BD  demonstrated  a  significant  excess 
of  chromosomal  breakage  and  an 
inability  to  repair  I^A  damage.  Thus. 
BD  exposure  seems  capable  of  inducing 
genetic  damage  in  humans  as  a  result  of 
low  level  exposure.  Therefore,  the 
mouse  studies  which  demonstrate 
genetic  damage  (mutations)  in  both 
somatic  and  germinal  cells  seem  to  be 
a  better  model  on  a  qualitative  basis 
than  the  rat  for  predicting  these  adverse 
effects  in  humans. 

D.  Other  Relevant  Studies 

1.  Acute  Hazards 

At  very  high  concentrations,  BD 
produces  narcosis  with  central  nervous 
system  depression  and  respiratory 
paralysis.  (Ex.  2-11)  LCo  values  (the 
concentration  that  produces  death  in  50 
percent  of  the  animals  exposed)  were 
reported  to  be  122.170  ppm  (12.2% 
v/v)  in  mice  exposed  for  2  hours  and 
129.000  ppm  (12.9%  v/v)  in  rats 
exposed  for  4  hours.  (Ex.  2-11.  23-91) 
These  concentrations  would  present  an 
explosion  hazard,  thus  limiting  the 
likelihood  that  humans  would  risk  any 
such  exposure  except  in  extreme 
emergency  situations.  Oral  LDjo  values 
(oral  dose  that  results  in  death  of  50 
percent  of  the  animals)  of  5.5  g/kg  body 
weight  for  rets  and  3.2  g/kg  body  weight 
for  mice  have  been  reported.  (Ex.  23-31) 
These  lethal  effects  occur  at  such  high 
doses  that  BD  would  not  be  considered 
"toxic"  for  purposes  of  Appendix  A  of 
OSHA's  Hazard  Communication 
Standard  (29  CFR  1910.1200).  which 
describes  a  classification  scheme  for 
acute  toxicity  based  on  lethality  data. 

At  concentrations  somewhat  above 
the  previous  permissible  exposure  level 
of  1.000  ppm.  BD  is  a  sensory  irritant. 
Concentrations  of  several  thousand  ppm 
were  reported  to  cause  irritation  to  the 
skin,  eyes,  nose,  and  throat.  (Ex.  23-64, 
23-94)  Two  human  subjects  exposed  to 
BD  for  8  hours  at  8000  ppm  reported  eye 
irritation,  blurred  vision,  coughing,  and 
drowsiness.  (Ex.  23-64) 

2.  Systemic  Effects 

In  the  preamble  to  the  proposal, 
OSHA  reviewed  the  literature  to  discern 
the  systemic  effects  of  BD  exposure.  (55 
FR  32736  at  32755)  OSHA  discussed  an 
lARC  review  which  briefly  examined 
several  studies  bcm  the  former  Soviet 
Union.  In  these,  various  adverse  effects, 
such  as  hematologic  disorders,  liver 


enlargement  and  liver  and  bile-duct 
diseases,  kidney  malfunctions, 
laryngotracheitis.  upper  respiratory  tract 
irritation,  coniunctivitis,  gastritis, 
various  skin  disorders  and  a  variety  of 
neurasthenic  symptcnns.  were  ascribed 
to  occupational  exposure  to  BD.  (Ex.  23- 
31)  OSHA  and  lARC  have  found  these 
studies  to  be  of  limited  use  primarily 
due  to  their  lack  of  exposure 
information.  Exc»pt  for  sensory  irritant 
effects  and  hematologic  changes, 
evidence  from  studies  of  other  exposed 
groups  have  failed  to  confirm  these 
observations. 

Melnick  and  Huff  summarized  the 
observed  non-neoplastic  effects  of  BD 
exposure  in  the  NTP I  and  NTP  U  mouse 
bioassays.  They  listed  the  following 
effects  associated  wUh  exposure  of 
B6C3F 1  mice  to  BD  for  6  hours  per  day 
5  days  per  week  for  up  to  65  weeks: 

*  *  *  epithelial  hyperplasia  of  the 
forestomach,  endo^elial  hyperplasia  of  the 
heart,  alveolar  epithelial  hyperplaiia. 
hefMtocellular  necroais.  testicular  atrophy, 
ovarian  atrophy  and  toxic  lesioni  in  nasal 
tiiaues  (chronic  inflammation,  fibrosis, 
osseous  and  cartilaginous  metaplasia,  and 
atrophy  of  the  olfKtory  epithelium.)  (Ex.  114. 
p- 114) 

They  noted  that  the  nasal  lesions  were 
seen  only  in  the  group  of  male  mice 
exposed  to  1250  ppm  BD  and  that  no 
tiimors  were  observed  at  this  site. 
Further.  Mehiick  and  Huff  suggested 
that  some  of  the  proliferative  lesions 
observed  in  the  bioassay  might 
represent  pre-neoplastic  changes. 

The  findings  of  testicular  and  ovarian 
atrophy  are  discussed  more  fully  in  the 
Reproductive  Effects  section  of  this 
preamble.. 

Nephroprnthy.  or  degeneration  of  the 
kidneys,  was  the  most  common  non- 
carcinogenic  effect  reported  for  male 
rats  in  the  Hazelton  Laboratory  Europe 
(HLE)  study  in  which  rats  were  exposed 
to  1000  or  8000  ppm  BD  for  6  hours  per 
day,  5  days  per  week  for  up  to  2  years. 
Nephropathy  was  one  of  the  main 
causes  of  death  for  the  high  dose  males. 
(Ex.  2-31,  23-84)  The  combined 
incidence  of  marked  or  severe 
nephropathy  was  significantly  elevated 
in  the  high  dose  group  over  incidence 
in  the  low  dose  group  and  over 
incidence  in  the  controls  (p<.001). 
HLE's  analysis  of  "certainly  fatal" 
nephropathy  shows  a  significant  dose- 
related  trend  (p<.05),  but  when 
"uncertainly  fetal"  cases  were  included, 
the  trend  disappeared. 

The  HLE  study  authors  concluded 
that  the  interpretation  of  the 
nephropathy  incidence  data  was 
equivocal.  They  stated  that  "an  increase 
in  the  prevalence  of  the  more  severe 
grades  of  nephropathy,  a  common  age- 
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related  change  in  the  kidney,  was 
considered  more  likely  to  be  a 
secondary  effect  associated  with  other 
imknown  fectors  and  not  to  represent  a 
direct  cytotoxic  effect  of  the  test  article 
aa  the  kidney." 

Upon  reviewing  the  HLE  rat  study  for 
the  proposed  rule,  OSHA  expressed 
concern  that  only  75%  of  the  low-dose 
male  rats  in  the  HLE  study  exhibited 
nephropathy,  while  87%  of  the  control 
rats  had  some  degree  of  nephropathy, 
suggesting  low-dose  male  rats  were  less 
susceptible  to  kidney  degeneration  than 
control  rats,  thereby  decreasing  the 
comparability  between  rats  in  the  low- 
dose  and  control  groups.  (55  FR  32736 
at  32744)  Dr.  Robert  K.  Hinderer.  in 
testifying  for  the  CMA  BD  Panel, 
countered  that  the  NTP  I  mouse  study 
also  had  "selected  instances  where  the 
reqxmse  in  the  test  group  (was)  lower 
than  that  in  the  controls"  and  that 
"*  *  *  (o)ne  cannot  look  at  single  or  a 
few  individual  site  responses  to 
evaluate  the  health  status  or  overall 
effect  of  the  chemical."  (Ex.  51)  OSHA 
agrees  that  there  may  be  some 
variability  in  backgroimd  resp<mse  rates 
fat  specific  outcomes.  Howevw,  the 
Agem:y  beUeves  that  it  is  important  to 
assess  the  impect  of  the  variability  in 
badqground  response  rates  when 
(bawing  conclusions  about  dose-related 
trends  in  the  data.  This  was  not  done  in 
the  HLE  study  nephropathy  analysis. 

Other  non-carcmogenic  effects 
obsoved  in  the  HLE  rat  study  were 
elevated  incidence  of  metaplasia  in  the 
lung  of  high  dose  male  rats  at  terminal 
sacrifice  as  compared  with  incidence  in 
male  controls  at  terminal  sacrifice,  and 
a  significant  increase  in  high  dose  male 
rat  kidney,  heart,  lung,  and  spleen 
weights  over  the  organ  weights  in 
control  male  rats. 

3.  Bone  Marrow  Effiacts 

There  was  a  single  study  of  BD- 
exposed  humans  discussed  in  the 
proposal — a  study  by  Checkoway  and 
Williams  that  examined  163  hourly 
jHtxiuction  workers  who  were  employed 
at  the  SBR  facility  studied  by 
McMichael  et  al..  (described  more  fully 
in  the  Epidemiology  Section  of  this 
Preamble.)  (Ex.  23-4. 2-28)., 

Exposure  to  BD,  styrene.  benzene,  and 
toluene  was  measured  in  all  areas  of  the 
plant  BD  and  styrene  concentrations,  20 
(0.5-65)  ppm  and  13.7  (0.14-63)  ppm, 
respectively,  were  cansiderd>ly  Idgher 
in  me  Tank  Farm  than  in  other 
departments.  In  omtrast,  bmzene 
exposures,  avenging  0.03  ppm.  and 
toluene  amcentratioDS.  averaging  0.53 
ppm,  wen  low  in  the  Tank  Fann.  The 
authots  oompared  the  benalfriogic 
peoAlia  (rfTank  Farm  woikars  (na>8) 


with  those  of  the  other  wwkers 
examined. 
The  investigation  focused  on  two 
'tential  effects,  bone  marrow 
<:sion  and  cellular  immaturity. 
L         .larrow  depression  was  suspected 
if  there  were  lower  levels  of 
erythrocytes,  hemoglobin,  neutrophils, 
and  platelets.  Cellular  immaturity  was 
suggested  by  increases  in  reticulocyte 
and  neutrophil  band  form  values. 

Althou^^  the  differences  were  small, 
adjusted  for  age  and  medical  status, 
hematologic  parameters  in  the  Tank 
Farm  workers  diffiered  from  those  of  the 
'Ser  workers.  Except  for  total  leukocyte 
count,  the  hematologic  profiles  of  the 
Tank  Farm  workers  were  consistent 
with  an  indication  of  bone  marrow 
depression.  The  Tank  Farm  workers  also 
had  increases  in  band  neutrophils,  a 
possible  sign  of  celltilar  immaturity,  but 
no  evidence  that  increased  destruction 
of  reticulocytes  was  the  cause. 

While  acknowledging  the  limitations 
of  the  cross-sectional  design  of  the 
study,  the  authors  felt,  nevertheless,  that 
their  results  were  "suggestive  of 
possibfe  biological  effects,  the  ultimate 
clinical  cpnsequences  of  which  are  not 
readily  apparent."  OSHA  finds  any 
evidence  of  hematological  changes  in 
woricers  exposed  at  BD  levels  well 
below  the  existing  permissible  limit 
(1000  ppm)  to  be  of  concem  since  such 
information  suggests  the  inadequacy  of 
the  present  exposure  limit.  However, 
this  cross-sectional  study  involved  only 
8  workers  with  relatively  high  levels  of 
exposure  to  BD  and  low  levels  of 
exposure  to  benzene,  so  it  is  quite 
insensitive  to  minor  changes  in 
hematologic  parameters. 

In  a  review  of  BD-related  studies, 
published  in  1986.  an  lARC  Working 
Group  felt  the  study  of  Checkoway  and 
Williams  could  not  be  considered 
indicative  of  an  effect  of  BD  on  the  bone 
marrow  (Ex.  2-28).  In  1992.  L^RC 
concluded  that  the  "changes  cannot  be 
interpreted  as  an  efiisct  of  1,3-butadiene 
on  the  bene  marrow  particularly  as 
alcohol  intake  was  not  evaluated."  (Ex 
125.  p.  262) 

In  light  of  the  mine  recffiit  animal 
studies  that  were  not  available  to  LARC, 
however.  OSHA  believes  that  the  Ixme 
marrow  is  a  target  of  BD  toxicity. 
FurthOTmore,  thua  feet  that  chaises  in 
hematologic  parameters  could  be 
distinguished  in  workers  exposed  to  BD 
at  20  p|»n  indicates  that  sudi 
measurements  may  prove  a  sensitive 
indicator  of  excessive  exposure  to  BD. 

In  testimony  for  the  CMA  BD  Panel, 
Dr.  Mkhael  Bird  stated  his  conclusian 
that  Um  hnsatolosical  difinenoes 
betwreen  ttie  8  tanl  fenn  workers  and 
the  lesser  esqpoeed  group  of  wc^wrs  was 


not  "statistically  significant  by  the  usual 
ccmventional  statistics."  (Tr.  1/18/1991, 
p.  1078)  He  beUeved  that  although  the 
raw  data  were  not  available,  the 
reported  means  were  within  the 
historical  and  expected  range  for  these 
parameters.  (Tr.  1/18/1991,  p..  1078)  In 
contrast,  OSHA  concludes  from  this 
study  that  the  hematologic  differences 
observed  in  BD-expoeed  wi^wrs, 
although  small,  are  suggestive  of  an 
effect  of  BD  on  human  bone  marrow 
under  occupational  exposure 
conditions. 

Thus  OSHA  considers  the  Checkoway 
and  Williams  study  to  be  suggestive  of 
hematologic  effects  in  humans,  but  does 
not  regard  it  as  definitive.  No  other 
potential  systemic  effects  of  BD 
exposure  on  this  population  were 
addressed  in  the  Checkoway  and 
Williams  study. 

In  1992,  Melnick  and  Huff  reviewed 
the  toxicologic  studies  of  BD  exposure 
in  laboratcHy  animals.  (Ex.  114)  Only 
slight  to  no  systemic  effects  were 
observed  in  an  early  study  of  rats, 
guinea  pigs,  rabbits  and  a  dog  exposed 
to  BD  up  to  6,700  ppm  daily  for  8 
months.  (Ex.  23-64)  The  study  of 
Sprague  Dawley  rats  exposed  to  doses  of 
BD  up  to  8.000  ppm  daily  tor  13  weeks 
also  did  not  result  in  hematologic, 
biochemical,  neuromuscular,  nor 
urinary  effacts.  However,  there  woe 
mariied  effects  seen  in  exposed  mice. 

Epidemiologic  studies  of  the  styrene- 
butadiene  rubber  (SBR)  industry  suggest 
that  woriters  exposed  to  BD  are  at 
increased  risk  of  developing  leuknnia  or 
lymphoma,  two  forms  of  hematologic 
malignancy  (see  preamble  section  on 
epidemiology).  Gonsequentiy, 
investigators  have  looked  for  evidence 
of  hematopoietic  toxicity  resulting  from 
BD  exposiue  in  animals  and  in  workers. 
For  example,  Irons  and  co-woriiers  at 
CnT  found  that  exposiue  of  male 
B6C3Fi  mice  to  1,250  ppm  of  BD  for  6- 
24  weeks  resulted  in  macrocytic- 
megaloblastic  anemia,  an  increese  in 
erythrocyte  miaxmuclei  and 
leukopenia,  principally  due  to 
neutropenia.  Bone  marrow  cell  types 
overall  were  not  altered,  but  there  was 
an  increase  in  the  number  of  cells  in  the 
bone  marrow  of  exposed  mice  due  to  an 
increase  in  DNA  synthesis.  (Ex.  23-12) 

Melnick  and  Him  also  reviewed  the 
availabfe  information  on  bone  marrow 
toxicity.  (Ex  114,  p.  114)  Table  V-7 
represents  the  repmted  firidings  of  a 
study  of  10  B6C3Fi  mice  sacrificed  aftn 
6.25-625  ppm  esqMsiue  to  BD  for  40 
ynAs.  The  authors  ocmduded  that 
these  data  demonstiatsd  a 
amcantration-dependsot  decrease  in 
red  blood  cdl  number,  hemoglobin 
ouucentratiop.  and  pecked  red  cell 
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volume  It  BD  expoeure  levels  firom  62.5 
to  625  ppm.  The  effiBCts  were  not 
observed  at  6.25  and  20  ppm  exposure 
levels.  Melnick  and  Kohn  also  noted  the 
increase  in  mean  corpuscular  volume  in 
mice  exposed  at  625  ppm,  and 
suggested  that  this  and  other 
observations  (such  as  those  of  Tice  (Ex. 


32-38D))  who  observed  a  decrease  in 
the  number  of  dividing  cells  in  mice 
and  decreased  rate  of  Uieir  division), 
suggested  that  BD  exposure  led  to  a 
suppression  of  hematopoiesis  in  bone 
marrow.  Melnick  and  Huff  concluded 
that  this,  in  turn,  led  to  release  of  large 
immature  cells  from  sites  such  as  the 


spleen,  which  was  considered 
indicative  of  macrocytic  megaloblastic 
anemia  by  Irons.  They  concluded  that 
these  findings  "(establish)  the  bone 
marrow  as  a  target  of  1,3-butadiene 
toxicity  in  mice."  (Ex  114.  p.  115) 


Table  I.— Hematolcxsjc  Changes  in  Male  B6C3F,  Mice  Exposed  for  6  Hours/Day.  5  Days/Week  for  40  Weeks 


Red  blood  oel 
count 

(x10«AjI) 

Vduma 

pMkedRBC 

(ml/dO 

BO  expoaure  (ppm) 

oonc 

Meanooipus- 
cuiar  vol 

0 

10.410.3 
10.310.3 
10.410.4 
•9.910.4 
•9.610.5 
•7.6112 

16.Sdb0.4 

16.410.5 

16.710.7 

•15.910.6 

•15.610.9 

•13.511.8 

48.111.5 

47.8±1.7 

482122 

•45.912.1 

•45.412.7 

•39.915.3 

46.310.8 
46.411.0 
46.310.8 
46.7112 
47211.0 
•532±2.9 

625 

20 - 

62.5 

200 „ _ 

625 „ 

Adapted  from  Melnicfc  and  Huff.  Exhibit  1 14 

•  Different  from  chamber  corMrol  (0  ppm),  PO.06.  F<esulls  of  treated  groups 


compared  to  Itwee  of  cor«rol  groupa  uaang  Dunneirs  t^esL 


4.  Mutagenicity  and  Other  Genotoxic 
Effects 

OSHA  discussed  the  genotoxic  effects 
of  BD  exposure  in  some  detail  in  the 
proposal.  (55  FR  32736  at  32760) 
Briefly,  BD  is  mutagenic  to  Salmonella 
typhimurium  strains  TA  1530  and  TA 
1535  when  activated  with  S9  liver 
fraction  of  Wistar  rats  treated  with 
phenobarbital  or  Arochlor  1254.  These 
bacterial  strains  are  sensitive  to  base- 
pair  substitution  mutagens.  Since  the 
liver  fraction  is  required  to  elicit  the 
positive  mutagenic  response,  BD  is  not 
a  direct-acting  mutagen  and  likely  must 
be  metabolized  to  an  active  form  before 
becoming  mutagenic  in  this  test  system. 
lARC  published  an  extensive  list  of 
■genetic  and  related  effects  of  1,3- 
butadiene. "  (Ex.  125)  They  noted  in 
summarizing  the  data  that  BD  was 
negative  in  tests  for  somatic  mutation 
and  recombination  in  Drosophila,  and 
that  neither  mouse  nor  rat  liver  from 
animals  exposed  to  10.000  ppm  BD 
showed  evidence  of  unscheduled  DNA 
synthesis. 

As  OSHA  described  in  the  proposed 
rule,  and  Tice  et  al.  reported  in  1987. 
BD  is  a  potent  in  vivo  genotoxic  agent 
in  mouse  bone  marrow  cells  that 
induced  chromosomal  aberrations  and 
sister  chromatid  exchange  in  marrow 
cells  and  micronuclei  in  peripheral  red 
blood  cells.  (55  FR  52736  at  52760) 
Some  of  these  effects  were  evident  at 
exposures  as  low  as  6.25  ppm  (6  hours/ 
day.  10  days).  However,  similar  effects 
were  not  observed  in  rat  cells  exposed 
to  higher  levels  of  BD  (10.000  ppm  for 
2  days). 

Sister  chromatid  exchange  is  a 
recombinational  event  in  which  nucleic 
acid  is  exchanged  between  the  two 


sister  chromatids  in  each  chromosome. 
It  is  thought  to  result  from  breaks  or 
nicks  in  die  DNA.  bons  et  al.  described 
micronuclei  as  "*   •   •  chromosome 
fragments  or  chromosomes  remaining  as 
the  result  of  non-dysjimctional  event. 
Their  presence  in  the  circulation  is 
frequently  associated  with  megaloblastic 
anemia."  (Ex.  23-12). 

In  a  subsequent  study,  Filser  and  Bolt 
exposed  B6C3F|  mice  to  the  same  3 
concentrations  of  BD,  6.25,  62.5  or  625 
for  6  hours/ day.  5  days/week,  for  13 
weeks.  (Ex.  23-10)  Peripheral  blood 
samples  were  taken  from  10  animals  per 
group  and  scored  for  polychromatic 
erythrocytes  (PCE)  and  micronucleated 
normochromatic  erythrocytes  (MN- 
NCE).  The  MN-NCE  response,  which 
reflects  an  accumulated  response,  was 
significantly  increased  in  both  sexes  at 
all  concentrations  of  BD,  including  6.25 
ppm. 

Certain  metabolites  of  BD  also 
produce  genotoxic  effects.  These  are 
detailed  in  a  number  of  reviews  (see  for 
example,  Ex.  114,  125).  Briefly, 
epoxybutene  (the  monoepoxide]  is 
mutagenic  in  bacterial  systems  in  the 
absence  of  exogenous  metabolic 
activation.  Epoxybutene  also  reacts  with 
DNA,  producing  two  structurally 
identical  adducts  and  has  been  shown 
to  induce  sister  chromatid  exchanges  in 
Chinese  hamster  ovary  cells  and  in 
mouse  bone  marrow  in  vivo. 

LARC  in  its  review  concluded  that  the 
diepoxide,  1.2,:3,4-diepoxybutane, 
induced  DNA  crosslinks  in  mouse 
hepatocytes  and.  like  epoxybutene.  is 
mutagenic  without  metabolic  activation. 
As  discussed  below.  BD  diepoxide  also 
induced  SCE  and  chromosomal 
aberrations  in  cultiued  cells. 


A  human  cross-sectional  study 
involving  a  Umited  number  of  workers 
in  a  Texas  BD  plant  indicated  genotoxic 
effects.  (Ex.  118-2D)  Peripheral 
lymphocytes  were  cultiu^  from  10 
non-smoking  workers  and  from  age-  and 
gender-matched  controls  who  woiiced  in 
an  area  of  very  low  BD  exposure  (0.03 
ppm).  Production  areas  in  the  plant  had 
a  mean  exposure  of  3:5  ppm  BD.  with 
most  exposed  workers  in  this  sample 
experiencing  exfKwure  of  approximately 

1  ppm  BD. 

Standard  assays  for  chromosomal 
aberrations  and  a  gamma  irradiation 
challenge  assay  that  was  designed  to 
detect  DNA  repair  deficiencies  were 
performed.  The  results  of  the  standard 
assay  indicated  that  the  exposed  group 
had  a  higher  frequency  of  cells  with 
chromosome  aberrations  and  higher 
chromatid  breaks  compared  with  the 
control  group.  This  difference  was  not 
statistically  significant.  In  the  challenge 
assay,  the  exposed  group  had  a 
statistically  significant  increased 
frequency  of  aberrant  cells,  chromatid 
breaks,  dicentrics  (chromosomes  having 

2  centromeres)  and  a  marginally 
significant  higher  frequency  of 
chromosomal  deletions  than  controls. 
Au  and  co-workers  concluded  that  cells 
exposed  to  BD  are  likely  to  have  more 
difficulty  in  repairing  radiation  induced 
damage.  (Ex.  11&-2D) 

To  determine  the  mutagenic  potential 
of  both  BD  and  its  three  metaboUte 
epoxides,  Cochrane  and  Skopek  studied 
efliacts  in  human  lymphoblastoid  cells 
(TK6)  and  in  splenic  T  cells  from 
exposed  B6C3F,  mice.  (Ex  117-2.  p. 
195]  TK6  cells  were  exposed  for  24 
hours  to  epoxybutene  (0-400  uM),  3.4- 
epoxy-1.2-butanediol  (0-800  uM),  or 
diepoxybutane  (0-6  uM).  All 
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metabolites  were  mutagenic  at  both  the 
hprt  (hypoxanthlne-guanine 
pnosphoribosyl  transferase)  and  tk 
(thymidine  kinase)  lod,  with 
diepoxybutane  being  active  at 
concentrations  100  times  lower  than 
epoxybutane  or  epoxybutanediol. 

They  also  studied  mice  exjposed  to 
625  ppm  BD  for  2  weeks  and  found  a 
3-foId  increase  in  hf»i  mutation 
frequency  in  splenic  T  cells  compared 
with  controls.  They  also  intended  to 
give  daily  IP  doses  of  epoxybutene  (60, 
80  or  100  mg/kg)  or  diepoxybutane  (7. 
14.  or  21  mg/kg)  every  other  day  for 
three  days.  However,  only  animals  given 
the  lowest  dose  of  the  diepoxide 
received  three  doses  because  of 
lethality.  After  two  weeks  of  expression 
time,  cells  were  isolated  for 
determination  of  mutation  frequency. 
Both  exposure  regimens  resulted  in 
increased  mutati<m  frequency.  For 
example,  at  the  highest  exposure  to 
epox^nitene.  the  average  mutation 
frequency  was  8.6x10b,  while  the 
diepoxidie  exposed  group  had  a 
fre^iency  of  13x10".  compared  to  a 
control  mutation  frequency  of  1.2x10*. 

Cochrane  and  Skopek  used 
douturing  gradient  gel  electrophoresis 
to  study  the  natiue  of  the  spl«iic  T  cell 

r  mutants  in  the  DNA.  They  found 
t  half  were  frameshift  mutations.  A 
potential  "hotspot"  was  also  described 
in  which  a  plus  one  (-i-l)  frameshift 
mutation  in  a  run  of  six  guanine  bases 
was  observed  in  four  BI>-exposed  mice, 
in  four  expoxybutene-exposed  mice  and 
in  two  mice  exposed  to  the  diepoxide. 
They  observed  both  G:C  and  A:T  base 
pair  substitutions  in  the  epoxide  treated 
group;  however,  similar  to  the  findings 
of  Redo,  et  al.  (described  below).  A:T 
substitutions  wen  observed  only  in  the 
BD-treated  group.  The  authore  offered 
no  hypothesis  for  this  observation. 
These  researchws  also  noted  a 
significant  correlaticm  of  dicentrics  with 
the  presence  of  a  BD  metabolite.  (1,2- 
dihydroxy-4-(N-acetyl-cysteinyl- 
S)butane)  in  the  luine  of  exposed 
woriiera.  They  further  concluded  that: 

This  study  indicates  that  die  workers  had 
exposure-induced  mutagenic  eSscts. 
TogBtber  with  the  observation  of  gene 
mutation  in  a  subset  of  the  population,  this 
study  indicates  that  the  current  occupational 
exposure  to  butadiene  may  not  be  sare  to 
workers.  (Ex.  118-2D) 

An  abstract  by  Hallberg  submitted  to 
the  Environmental  Mutagenesis  Society 
describes  a  host-cell  reaction  assay  in 
which  lymphocytes  transfiscted  with  a 
plasmio  with  an  inactive 
chloramphenicol  acetyl  transferase 
(CAT)  reporter  gene  were  challenged  to 
repair  the  damaged  plasmid  and 
reactivate  the  CAT  gene.  No  efiisct  was 


noted  among  cells  of  workers  exposed  to 
0.3  ppm  beiusne;  however.  BD-exposed 
wo»ers  (mean  exposure  3  ppm)  had 
significantly  reduced  DNA  repair 
capacity  (p=0.001).  The  authors 
believed  that  this  finding  confirmed  the 
DNA  repair  defect  due  to  BD  exposure 
observed  in  the  Au  et  al.  study's 
challenge  assay.  (Ex.  116-2D) 

Wardand  co-woricers  reported  the 
results  of  a  preliminary  study  to 
determine  whether  a  biomarker  for  BD 
exposure  and  a  biomarker  for  the 
genetic  efiiect  of  BD  exposure  could  be 
detected  in  BD-exposed  workers.  (Ex. 
118-12A)  The  biomarker  for  exposure 
was  excretion  of  a  urinary  metabolite  of 
BD.  (l,2-dihydro3w-4-(n- 
acetylcy8teinyl-S)Dutane.  The  genetic 
biomarker  was  the  frequency  of 
lymphocytes  containing  mutations  at 
the  hypoxanthine-guanine 
phospnoribosyl  transferase  [hprt]  locus. 
Study  subjects  included  20  subjects 
from  a  BD  production  plant  and  9  from 
the  authors'  university;  all  were  verified 
non-smokere.  Seven  worken  were  in 
areas  or  at  fobs  that  were  "considered 
likely  to  expose  them  to  higher  levels  of 
butadiene  than  in  other  parts  of  the 
plant."  Ten  worked  in  areas  where  the 
likelihood  of  BD  exposiue  was  low. 
lliree  "variable"  employees  worked  in 
both  types  of  jobs  or  areas,  hprt  assays 
of  6  of  the  7  high  exposure  group  and 
5  of  the  6  non-exposed  groups  were 
completed  at  the  time  of  the  report.  Air 
sampling  was  used  to  estimate 
exposure.  In  the  production  area,  the 
mean  was  approximately  3.5  ppm,  with 
most  samples  below  1  ppm.  In  the 
central  control  area  (lower  exposure)  the 
mean  was  0.03  ppm.  The  frBquency  of 
mutant  lymphocytes  in  the  high- 
exposiue  group  compared  with  either 
the  low-  or  no-exposure  group  was 
significantly  increased.  "Hie  low-  and 
non-exposed  groups  were  not 
significantly  oiffBrent  from  each  other  in 
mutant  frequencies. 

Similarly,  the  concentration  of  the  BD 
metabolite  in  urine  was  significantly 
greater  in  the  high  exposure  group  than 
in  the  lower-  or  non-exposed  groups. 
There  was  a  strong  correlation  among 
exposed  subjects  between  the  level  of 
metabolite  in  urine  and  the  frequency  of 
the  hprt  mutants  (r=0.85).  (Ex.  118-2A) 

Another  study  of  humans  for  potential 
cytogenetic  efiieicts  of  BD  exposure  was 
reported  recently  by  Sorsa  et  al.  in 
which  peripheral  blood  was  drawn  from 
40  BD  production  fecility  woricers  and 
from  30  controls  chosen  from  other 
departments  of  the  same  plants,  roughly 
matched  for  age  and  smoking  habits. 
(Ex  124)  Chromosome  aberrations, 
micronuclei  and  sistw-chromatid 
exchanges  were  analyzed.  No  exposure 


related  efiiacts  were  seen  in  any  of  the 
cytogenetic  endpoints.  The  typical 
exposure  was  reported  as  less  than  3 
ppm.  (Ex.  124) 

Among  the  limited  number  of  human 
studies  involving  BD  exposed  workers  is 
that  of  Osteiman-Golker  who  evaluated 
post-exposure  adduct  fbrmatirai  in  the 
hemoglobin  of  mice,  rats,  and  a  small 
number  of  workere.  (Ex.  117-2,  p.  127) 
Mice  and  rats  wve  exposed  at  0,  2, 10. 
or  100  ppm  for  6  hours  per  day,  5  days 
per  week  for  4  weeks  and  their  blood 
tested  for  the  pres«aoe  and  quantity  of 
the  BD  metabolite.  1,2-epoxybutene. 
forming  an  adduct  with  the  N-twminal 
valine  of  hemoglobin.  The  result  was  a 
linear  response  for  mice  at  2, 10  and  100 
ppm;  and.  for  rats  at  2  and  10  ppm,  with 
the  100  ppm  dose  group  deviating  from 
linearity.  In  addition,  while  the  adduct 
level  per  gram  of  globin  in  the  100  ppm 
rats  was  about  4  times  lower  than  the 
level  observed  in  mice  exposed  to  100 
ppm  BD,  at  lower  exposures,  the  adduct 
levels  were  similar. 

In  the  portion  of  the  study  dealing 
with  efliacts  on  humans,  blood  was 
taken  from  four  workers  in  two  areas  of 
a  chemical  production  plant  with 
known  BD  exposure,  and  five  worken 
from  two  non-production  areas  where 
BD  concentrations  were  low.  In  the 
higher  expostue  ares,  the  mean  BD 
exposure  was  about  3.5  ppm,  as 
determined  by  environmental  sampling. 
The  lower  exposure  areas  had  a  mean 
BD  level  of  about  0.03  ppm.  On  a  mole 
of  adduct  per  gram  of  hemoglobin  level, 
the  adduct  levels  in  the  higher  BD 
exposed  woiiiers  were  70  to  100  times 
lower  than  those  of  either  the  rat  or 
mice  exposed  st  the  2  ppm  level 
discussed  above.  Production  worken 
had  adduct  levels  ranging  from  1.1  to 
2.6  pmol/g  globin.  Most  omtrols  in  the 
study  were  below  the  level  of  detection 
of  the  assay  (0.5  pmol  adduct/  g  globin). 
(Two  heavy  smokera  repwted  fi^  a 
previous  study  had  higher  adduct  levels 
than  non-smokers;  their  levels 
approached  those  observed  in  BD 
exposed  workers  and  were  consistent 
with  the  amoimt  of  BD  in  mainstream 
smoke.) 

Similar  results  for  mice  and  rats 
exposed  to  BD  were  reported  by 
Albrecht  et  al.  (Ex.  117-2,  p.  135)  In  this 
study  which  exposed  the  rodents  to  0, 
50.  200.  500  or  1300  ppm  for  6  hours/ 
day.  for  5  consecutive  days.  BD 
monoepoxide  adduct  levels  in  the 
hemoglobin  of  mice  were  about  five 
times  that  of  die  rat  at  most  BD  exposure 
concentrations.  Humans  were  not 
studied  in  this  report. 

Another  observation  pertaining  to 
human  cytogenetics  with  potentially 
impOTtant  implications  fm  BD-induced 
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human  diaease  is  contained  in  a  refKnt 
by  Wiencke  and  Kelsey.  (Ex.  117-2.  p. 
265)  These  resaarchen  studied  the 
impact  of  the  BD  metabolite, 
diepoxybutane.  exposure  on  sister 
chromatid  exchange  (SCE)  frequencies 
in  several  groups  of  human  blood  cell 
culttues  (nsl73  healthy  workers).  They 
discovered  that  the  study  populations 
were  bimodally  distributed  according  to 
their  sensitivity  to  induction  of  SCEs 
when  cell  cultures  were  exposed  to  6 
uM  diepoxybutane.  Wiencke  and  Kelsey 
reported  that  they  had  observed  in 
earlier  studies  that  "genetic  deficiency 
of  glutathione  S-transCsrase  type  u  leads 
to  bimodal  induction  of  SCEs  by 
epoxide  substrates  of  the  isozyme"  and 
that  calls  from  individuals  with  the 
deficiency  had  SCE  induction  scores 
that  wera  significantly  higher  than  those 
observed  in  the  general  population.  (Ex. 
117-2,  p.  271)  Approximately  20%  of 
the  tested  groups  were  sensitive  to 
induction  of  SCE  and  the  remaining 
80%  ware  relatively  insensitive.  ■ 
Subsequent  testing  indicated  that  the 
sensitive  population  was  also  sensitive 
to  induction  of  chromosomal 
aberrations  by  diepoxybutane  «vith 
significant  Increases  in  the  frequencies 
of  chromatid  deletions,  isochroroatid 
deletioos.  chromatid  exchanges  and 
total  aberrations.  The  relevance  of  these 
findings  in  not  yet  clear,  however,  they 
may  indicate  that  certain  subsets  of  the 
population  are  more  highly  susceptible 
to  the  effects  of  this  mutagenic 
metabolite  of  BD. 

Recio  et  al.  used  transgenic  mice 
containing  a  shuttle  vector  with  a 
recoverable  lac  1  gene  to  study  in  vivo 
mutagenicity  of  BD  and  the  spectriun  of 
mutations  produced  in  various  tissiies. 
(Ex.  118-7D)  Mice  wera  exposed  to  62.5. 
625  or  1250  pom  BD  for  4  wttsks  (5 
days/vifeek,  6  hours/day).  The 
investigators  extracted  DNA  from  bone 
marrow  and  determined  mutagenicity  at 
the  lac  1  tranaaene. 

The  mutant  DNA  was  sequenced. 
Doee-dependent  mutagenicity — up  to  a 
3-fold  increese  over  air  controls — was 
observed  among  mice  exposed  at  625  or 
1250  ppm.  Although  a  number  of 
differences  in  pettems  were  noted,  the 
moat  striking  was  that  sequence  analysis 
indicated  an  increased  frequency  of  in 
vivo  point  mutations  induced  by  BD 
exposiue  st  adenine  and  thymine  (A:T) 
base  pairs  following  inhalation. 

In  ruTther  studies  of  BD-exposed 
transgenic  mice,  Sisk  and  co-workers 
exposed  male  B6C3F|  mice  to  0,  62.5. 
625.  or  1250  ppm.  BD  for  4  weeks  (6 


■  For  «xaaipla.  in  (ha  M  nawapapar  workwa 
iMtad.  24%  iMd  graaiOT  than  «9  SCX/c*U.  whila  tlia 
ramalnlnc  7S%  hod  tamim  than  SO  SCZ/call. 


hour/day.  6  days/week).  (Ex.  118-7Q) 
Bone  marrow  cells  were  isolated  and 
mutation  frequency  and  spectrum 
evaluated.  Lac  1  mutation  firequendes 
were  significantly  incieaaed  at  all  3 
exposure  levels  and  %vere  doee- 
responsive  in  the  A2.5  and  625  ppm  BD- 
expoeed  mice,  compared  to  controU.  A 
plateau  in  mutation  frequanciea  was 
observed  at  1250  ppm  BD-ejqxieed  mica, 
perbaps  indicating  saturation  or  mutant 
loss  due  to  the  effects  of  high  level 
expoaura. 

When  the  mutants  wera  sequenced, 
several  from  the  same  animal  were 
found  to  have  identical  mutations. 
Although  they  might  have  arisen 
independently.  Sisk  et  al.  felt  that  this 
was  likely  due  to  clonal  expansion  of  a 
bone  marrow  cell  %vith  a  mutated  lac  1 
gene. 

As  had  Recio  et  al.,  Sisk  et  al. 
observed  a  higher  frequency  of 
mutations  st  A:T  sites  in  the  expoeed 
mice  DNA,  compared  with  controls.  A:T 
to  G.-C  transitions  comprised  only  2%  of 
the  beckground  nsutations,  but  made  up 
15%  of  tboee  in  the  exposed  mice. 

Sisk  et  al.  concluded  that  their 
obeervation  coupled  with  in  vitro 
studies  "  •   •  •  suggest  that  BD  may 
mutate  hematopoietic  stem  calls."  (Ex. 
118-70.  p.  476) 

As  discussed  in  the  animal 
carcinogenicity  section  in  this  preamble, 
BD-induced  mouse  tumors  have  been 
found  to  have  ectiveted  proto- 
oncogenes.  Specifically,  the  K-ras 
oncogene  is  activated  and  is  the  most 
commonly  detected  oncogene  in 
humans.  (Ex.  129) 

OSHA  concludes  that  BD  is 
mutagenic  in  a  host  of  teaU  which  show 
point  and  frameshift  mutations,  hprt 
mutations,  chrotnosome  breakage,  and 
SCEs  in  both  animals  and  humans.  The 
dau  suggest  that  mice  are  more 
susceptible  than  raU  to  these  alterations. 
In  addition,  certain  subsets  of  the 
human  population  may  be  more 
susceptible  to  the  effects  of  BD  exposiue 
than  others  (besed  on  the  Wiencke  and 
Kelsey  study  of  human  blood  cell 
cultvues.  Ex.  117-2.  p.  265).  OSHA 
further  notes  with  concern  the  feet  that 
the  data  suggest  that  BD  expoaura  at 
relatively  low  levels  adversely  affects 
DNA  repair  mechanisms  in  humans  and 
is  associated  with  mutational  effects. 

5.  Metabolism 

In  vitro  genotoxidty  studies  have 
shown  that  BD  is  mutagenic  only  after 
it  is  metabolically  activated. 
Biotransfannation  is  probably  also 
important  to  the  carcinogenicity  of  this 
gas.  It  is  thought  that  the  formation  of 
epoxidea,  specifically  epoxybutene.  also 
termed  the  "monoepuxide"  and  1,2:3,4- 


diepoxybutane,  termed  the  "diepoxide," 
is  required  for  activity  aiMl  that  the 
reaction  is  cytochrome  P450  niediated  i. 
Both  the  mono-  and  diepoxide  are 
mutagenic  in  the  Salmonella  assay,  with 
the  diepoxide  being  more  active.  The 
reactive  epoxides  can  bind  to  DNA,  and 
formation  of  DNA  adducts  is 
hypothesiaed  to  initiate  a  series  of 
events  leading  to  malignancy. 

As  describM  earlier,  for  most  cancer 
sites,  mice  are  more  sensitive  than  rats 
to  the  carcinogenic  effects  of  BD 
exposure.  Studies  of  the  metabolism  of 
BD  have  been  imdertaken  in  an  attempt 
to  elucidate  the  contributions  of  dose- 
metric  fectors  for  the  observed 
difiisrenoes  in  carcinogenicity  between 
the  species. 

Much  of  the  research  in  this  area  has 
been  performed  at  die  Chemical 
Industry  Institute  of  Toxicology  and  m 
German  laboratories.  Work  on 
metabolism  of  BD  was  described  by 
OSHA  in  the  1990  proposal.  (55  FR 
32736  at  32756)  OSHA  reviewed  the 
current  literature  in  the  recoid  and 
concluded: 

1.  The  rate  of  metabolism  of  BO  in 
mice  is  approximately  t%irice  that  in  rats: 

2.  Mice  accumulate  more 
radiolabelled  BD  equivalents  in  a  6  hour 
exposure  than  do  rats  at  the  same 
concentration; 

3.  Mice  have  about  twice  the 
concentration  of  the  metabolite  (1,2- 
epoxy-3-butene)  (BMO)  in  blood  as  rats 
exposed  st  similn-  concentrations: 

4.  Over  a  wide  range  of  expoeures, 
mice  received  s  largsr  amount  of 
inhaled  BD  per  unit  body  weight  than 
rats,  and  had  a  higher  concentration  of 
BMO  in  the  bloodthan  rats  (As 
expected,  becsuse  of  body  site 
dimrences  and  breathing  rates,  and 
some  enzymology); 

5.  BD  is  readily  absorbed  and  widely 
distributed  in  tissues  of  both  mice  and 
rats.  %vith  tissue  concentrations  per 
umole  BD  inhaled  higher  in  mice  than 
in  rats,  by  fectors  of  15-fold  or  mora; 

6.  While  there  are  species  differences 
in  the  amount  of  BD  metabolism  st 
various  sites,  both  mice  and  rats 
metabolize  BD  to  the  same  reactive 
metabolites  suspected  of  being  ultimate 
carcinogens. 

In  comments  on  OSHA's  proposal.  Or. 
Michael  Bird  of  Exxon  testified  on 
behalf  of  the  CMA  BD  Task  Group  that 
the  mouse  "will  attain  a  significantly 
higher  amount  of  the  epoxides  over  a 
longer  period  of  time  than  the  rat. ..  or 
primate  when  expoeed  to  butadiene." 


'  CjnochraiM  te  iMiMd  w  any  of  a  ckM  of 
bamapraialM  wboM  principal  Uola^  iBKtloa  U 
•iKtroa  truMpofl  by  TtitM  ofa  i«««nibi»  «*I«M7 
cfaaoM  of  ita  hnM  iroa.  CytochramH  ara  widaiy 
diatribulad  in  animal  aad  piaM  tiaauaa. 
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(Ex.  52,  p.  27)  Dr.  Bird  concluded  that 
the  differences  in  metabolism  of  BD  in 
the  species  help  "explain  the  greater 
sensitivity  of  the  mouse  to  BD 
carcinogenic  activity."  He  further 
concluded  that  the  diffisrences  in  rates 
of  enzyme  mediated  processes  indicate 
non-human  primates  have  lower 
internal  ccmcentrations  of  BD  or  BMO, 
and  "man  is  more  similar  to  the  primate 
with  respect  to  1.2-epoxy-3-butene 
formation  than  the  rat  or  mouse."  (Ex. 
52,  p.  22)  He  argued  that  the  mouse  may 
be  "uniquely  sensitive  "  to  BD 
carcinogenicity  due  to  its  greater  uptake, 
fester  BD  metabolism  and  "elimination 
of  the  epoxide  l,2-epoxy-3-butene  is 
saturable  in  mice  but  not  in  rats."  (Ex. 
52,  p.  21)  He  feh  this  observation 
coiralated  well  with  the  observed 
cytogenetic  and  bone  marrow  response 
(seen  in  motise,  but  not  rats.) 

Others  hold  an  opposing  view,  e.g., 
Melnick  and  Kohn  argued  that 
'.'[bjecause  the  rat  appears  to  be 
exceptionally  insensitive  to  leukemia/ 
lymphoma  induction,  the  mouse  must 
be  considered  as  the  more  appropriate 
model  for  assessing  human  risk  for 
lymphatic  and  hematopoietic  cancera." 
(Ex.  130,  p.  160) 

Dr.  Bird  urged  OSHA  to  use  the 
monkey  data  of  Dahl,  et  al.  which 
indicated  that  the  retention  rate  for  BD 
in  primates  is  over  6  tiroes  lower  than 
that  for  the  mouse,  in  "drawing  any  firm 
conclusions  about  the  cancer  risk  to 
hiunans."  (Ex.  52,  p.  36)  During  the 
public  hearing,  the  work  of  Dahl  was 
presented  as  a  preliminary  report.  (Ex. 
44)  Dahl  exposed  3  cynomolgus 
monkeys  to  BD  and  measured  uptake 
and  metabolism.  Each  animal  was 
exposed  to  three  concentrations  of  C'^ 
labeled  BD,  progressing  from  10.300  to 
8000  ppm  with  at  least  3  months 
separating  the  re-exposure  of  each 
monkey.  Post-exposure  blood  was  taken. 
Each  animal's  breathing  frequency  and 
tidal  volume  was  measured. 

Dahl  and  co-workera  fotmd  BD  uptake 
to  he  lower  in  monkeys  than  in  rats.  The 
reported  blood  levels  of  the  epoxides 
were  also  lower  in  the  monkey  than  the 
levels  reported  by  Bond  et  al.  in  rats  and 
mice. 

Dahl  et  al.  attempted  to  quantitate 
total  BD  metabolites  through  collection 
of  feces,  urine  and  exhaled  material 
though  use  of  cryogenic  traps. 
Measurement  of  residual  l^ieled 
material  retained  in  the  animals  at  the 
end  of  the  96  hour  post  exposure  period 
wras  not  determined.  HPLC  (high- 
performance  liquid  chromatography) 
idntification  of  the  trapped  material  (at 
95  C)  indicated  that  only  5  to  15%  of  the 
radioacdvity  was  present  as 
monoepoxide. 


Melnick  and  Huff,  in  reviewing  this 
study,  found  its  significance  "clouded" 
because  only  three  animals  of  \mknown 
age  %vere  studied  and  there  was 
uncertainty  about  the  ability  of  vacuum 
line  ayogenic  distillation  al(me  to 
identify  and  quantitate  BD  metabolites. 
(Ex.  114,  p.  133)  In  testimony  at  the 
public  hearing.  Dr.  James  Bond  of  CUT 
acknowledged  the  limitations  of  the  use 
of  vacuiun-line  cryogenic  distillation  as 
follows: 

*  *  *  there  wrill  be  some  material  no 
matter  what  kind  of  vacuimi  you  apply  to 
it  *  *  *  (imply  will  not  move  into  the  traps. 
That's  refisrred  to  as  non-volatile  material. 

We  don't  know  what  that  material  is  and 
I  think  that's  an  important  component  of  this 
study,  because,  in  net,  in  many  cases  it  can 
represent  70  to  80  percent  of  the  material  that 
actually  distills  out.  (Tr.  1/22/91,  p.  1553) 

Melnick  and  Huff  were  also 
concerned  that  only  the  monkeys,  not 
the  mice  or  rats,  were  anesthetized 
during  exposiue  and  question  what 
impact  that  might  have  had  on 
respiratory  rates  and  cardiac  output  and 
what  the  influence  might  be  on 
inhalation  pharmacokinetics  of  BD.  (Ex. 
114,  p.  133]  In  their  1992  review, 
Melnick  and  Huff  concluded  that 
studies  to  date  have  not  revealed  species 
pharmacokinetic  differences  of 
sufficient  magnitude  "to  accoimt  for  the 
reported  diffwent  toxic  or  carcinogenic 
responses  in  one  strain  of  rats  compared 
to  two  strains  of  mice."  (Ex.  114,  p.  134) 
In  post  hearing  comments  Dr.  David  A. 
Dankovic  of  NIOSH  reviewed  this  topic 
and  concluded  "*  *  *  the  most 
prudent  coitfse  is  to  base  1,3-butadiene 
risk  assessments  on  the  external 
exposure  concentration,  tmless 
substantial  improvements  are  made  in 
the  methodology  used  for  obtaining 
'internal'  dose  estimates."  (Ex.  101.  Att. 
2.  p.  5) 

Recent  Studies 

Recent  studies  have  fociised  on  the 
metabolism  of  BD  to  the  epoxides, 
epoxybutene  and  diepoxybutane.  and 
their  detoxification  by  epoxide 
hydrolase  and  glutathione.  Bond  et  al. 
recently  reviewed  BD  toxicologic  data. 
(Ex.  118-7G)  Epoxybutene  and 
diepoxybutane  were  reported  to  be 
carcinogenic  to  mice  and  rats  via  skin 
application  and/or  subcutaneous 
injecticm.  with  the  diepoxide  having 
more  carcinogenic  potency.  Bond  et  al. 
also  condudmi  that  the  diepoxide  is 
more  mutagenic  than  the  monoepoxide 
by  a  factcv  of  nearly  100  on  a  molar 
basis.  The  diepoxide  also  induces 
genetic  damage  in  vitro  mammalian 
cells  (Chinese  hamster  ovaiy  cells  and 
human  poipheral  blood  lymphocytes). 
These  studies  are  summarized  in  this 


preamble  discussion  of  reproductive 
efiiects. 

In  vitro  metabolic  studies 

In  1992  Csanady  et  al.  reported  use  of 
microsomal  and  cytosolic  preparations 
from  liven  and  lungs  of  Sprague- 
Dawley  rats,  B6C3F|  mice  and  humans 
to  examine  cytochrome  P450-dependent 
metabolism  of  BD.  (Ex.  116-7  AA)  The 
preparations  were  placed  in  sealed  vials 
and  BD  was  injected  by  use  of  a  gas- 
tight  syringe.  Air  samples  were  taken 
from  the  head  space  at  5  minute 
intervals  and  analyzed  by  gas 
chromatography  for  epoxybutene. 

Cytochrome  P450-dependent 
metabolism  of  the  monoepoxide  to  the 
diepoxide  was  examined.  Enzyme 
mediated  hydrolysis  of  BMO  by  efxixide 
hydrolase  was  measured.  (Non-enzyme 
mediated  hydrolysis  was  determined 
using  heat-inactivated  tissue  and  none 
was  observed.)  Second  order  rate 
constants  were  determined  using  100 
mM  monoepoxide  and  10  mM  GSH.  The 
hiunan  samples  were  quite  variable, 
with  rates  ranging  from  14  to  98  nmol/ 
min/mg  protein. 

The  maximum  rates  for  BD  oxidation 
to  monoepoxide  (Vmax)  were 
determined  to  be  highest  for  mouse  liver 
microsomes  ^  (2.6  nmol/mg  protein/ 
min);  the  Vmax  values  for  humans  were 
intermediate,  at  1.2  nmoL/mg  protein/ 
min;  the  Vmax  values  for  rats  was  0.6 
nmol/mg  protein/min.  For  lung 
microsomes,  the  Vmax  in  the  mouse 
was  found  to  be  similar  to  the  mouse 
liver  rate,  but  over  10-fold  greater  than 
that  of  either  humans  or  rats. 

From  these  data  Csanady  et  al. 
calculated  a  ratio  of  activation  to 
detoxification  for  each  species  tested. 
These  values,  expressed  as  mg  cytosolic 
protein/gm  liver  [glutathione-S- 
transferase  is  a  cytosolic  enzyme], 
resulted  in  the  determination  of  an 
overall  activation:detoxification  ratio  of 
12.3  for  the  mouse,  1.3  for  the  rat.  and 
4.4  for  the  htunan  samples. 

If  these  in  vitro  liver  microsomal 
studies  can  be  extrapolated  to  the  vrhole 
animal  in  vivo,  then  this  implies,  as 
pointed  out  by  Kohn  and  Melnidt.,  that 
the  mouse  produces  2.8  times  as  much 
BMO  per  mol  of  BD  as  the  human  and 
that  the  human  activation:detoxification 
ratio  is  3.4  times  that  of  the  rat. 
However,  the  Csanady  et  al.  study 
d«nonstrated  a  wide  variability  in  BD 
metabolic  activity  among  the  3  human 
liver  microsomes,  and  a  60-fold 
variation  was  found  in  10  human  li  w 


>  A  microaonia  is  dafinwl  aa  oaa  of  tha  fiitaly 
granular  aimnaot*  of  pratopkam.  rasiiltiag  ken 
fr^mentitioa  (homogentsitkm)  td  tha  wMkiplniiiir 
reticulum. 
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samples  by  Seaton  et  al.  (Ex.  11»-7N) 
Kohii  and  Melnick  noted  that  this 
human  variability  in  CYP2E1.  the  P450 
enzyme  primarily  reeponsible  for  the 
activity,  suggests  that  a  "*   *   'fraction 
of  the  human  population  may  be  as 
sensitive  to  butadiene  as  mice  are."  (Ex. 
131.  p.  620). 

A  study  similar  to  that  of  Csanady  et 
al..  reported  by  Duescher  and  Elfarra  in 
1994.  determined  that  the  Vmax/Km 
ratios  for  BD  metabolism  in  human  and 
mouse  liver  microsome  were  similar 
and  were  nearly  3  to  3.5  fold  higher 
than  the  ratio  obtained  with  rat  liver 
microsomes.  (Ex.  128)  Duescher  and 
Elfarra  suggest  that  differences  between 
their  results  and  those  of  Csanady  et  al. 
may  have  been  due  in  part  to 
experimental  methodology  differences, 
such  as  incubation  and  assay  methods. 
Duescher  and  Elfarra  found  that  two 
P450  isozymes,  2A6  and  2EI.  were  most 
active  in  forming  BMO  of  the  7 
isozymes  tested.  They  concluded  that 
since  human  liver  microsomes  oxidized 
BD  at  least  as  efTiciently  as  mouse  liver 
microsomes  (and  much  more  so  than  rat 
liver  microsomes),  this  "suggests  that  if 
IBMOI  formation  r^te  is  the  primary 
factor  which  leads  to  toxicity,  humans 
may  be  at  higher  risk  of  expressing  BD 
toxicity  than  mice  or  rats,  and  that  the 
mouse  may  be  the  more  appropriate 
animal  model  for  assessing  toxicity  " 
Duescher  and  Elfarra  felt  that  since 
P4S0/2A6  appears  to  play  a  major  role 
in  BD  oxidation  in  human  liver 
microsomes,  and  that  it  is  more  similar 
to  that  of  mouse  P450/2A5  than  to  rat 
P450/2AI.  the  mouse  may  be  a  better 
model  to  use  in  assessing  human  risk. 

In  1994  Himmelstein  e<  al. 
hypothesized  that  "(Slpecies  differences 
in  metabolic  activation  and 
detoxification  most  likely  contribute  to 
the  difference  in  carcinogenic  potency 
of  BD  by  modulating  the  circulating 
blood  levels  of  the  epoxides."  (Ex.  118- 
13.  Att  3)  To  address  this,  Himmelstein 
and  colleagues  looked  at  the  levels  of 
BD.  BMO.  and  BDE  in  blood  of  rats  and 
mice  exposed  at  62.5.  625,  or  1250  ppm 
BD.  Samples  were  collected  at  2,  3.  4, 
and  6  hours  of  exposure  for  BD  and 
BMO  and  at  3  and  6  h  for  the  BDE. 
Blood  was  collected  from  mice  by 
cardiac  puncture  and  from  rats  through 
an  in-dweiling  jugular  cannula.  Melnick 
and  Huff  criticized  earlier  studies  which 
failed  to  use  in-dwelling  cannulae. 

Because  steady  state  levels  of 
(monoepoxide)  sre  lo%ver  in  fata  than  in  mica 
and  because  the  metabolic  elimination  rale 
Cor  this  cxxnpound  la  S  Umet  £sst«r  in  rats 
than  in  mice,  any  delay  in  obtaining 
immediate  blood  samples  would  have  s 
much  greater  effect  on  analyses  in  blood 


samples  obtained  from  rats  than  those 
obtained  from  mice.  (Ex.  114.  p.  133) 

Himmelstein  et  al.  found  that  the 
concentration  of  BD  in  blood  was  not 
directly  proportional  to  the  inhaled 
concentration  of  BD.  suggesting  that  the 
uptake  of  BD  was  saturable  at  the 
highest  inhaled  concentration.  In  both 
rats  and  mice  BD  and  the  BMO  blood 
levels  were  at  steady  state  at  2,  3,  4  and 
6  hours  of  exposure  and  declined 
rapidly  when  exfKMure  ceased.  This  is 
consistent  with  exhalation  being  the 
primary  route  of  elimination  of  BD.  (Ex. 
118-7B} 

Center  and  Recio  used  Western  blot 
and  immunohistochemical  analyses  to 
detect  P450/2E1  in  bone  marrow  of 
B6C3F,  mice.  (Ex.  IIB-TT)  Although 
both  methods  detected  the  presence  of 
the  protein  in  livers  of  both  male  and 
female  mice,  non  was  seen  in  the  bone 
marrow.  The  limits  of  detection  were 
not  stated  in  the  report.  The  author 
hypothesized  the  BD  might  be  converted 
to  the  moooepoxide  in  the  liver  prior  to 
uptake  by  the  bone  marrow  or  that 
another  pathway  (e.g..  myeloperoxidase) 
is  responsible  for  BD  oxidation  in  the 
marrow.  Recio  and  Center  suggest  that 
the  greater  sensitivity  of  mice  to  BD- 
induced  carcinogenicity  can  be 
explained  in  part  by  the  higher  levels  of 
both  epoxides  in  the  blood  of  mice 
compared  with  that  of  rats. 

Himmelstein  et  al.  furthered  this  work 
in  1995  in  a  report  in  which  they 
determined  levels  of  the  epoxides  in 
livers  and  lungs  of  mice  and  rats 
exposed  to  BD.  (Ex.  118-7/0)  Animals 
were  exposed  at  625  or  1250  ppm  of  BD 
for  3  or  6  hours.  Himmelstein  et  al. 
found  that  in  mice  exposed  to  this 
regimen,  the  monoepoxide  levels  were 
higher  in  lungs  than  in  livers.  Rats  at 
625  and  1250  ppm  had  lower 
concentrations  of  BMO  in  lungs  and 
livers  than  mice.  When  rats  were 
exposed  to  8000  ppm  BD.  the  maximum 
concentration  of  BMO  in  the  lung  and 
liver  was  nearly  the  same.  The 
diepoxide  levels  in  lungs  of  mice 
exposed  at  625  and  1250  ppm  were  0.71 
and  1.5  nmol/g  respectively.  The 
diepoxide  was  not  detected  in  livers  or 
lungs  of  rats  exposed  at  any  tested  level. 

Himmelstein  et  al.  also  observed 
depletion  of  glutathione  in  hver  and 
lung  samples  from  both  rodent  species. 
Following  6  hours  of  exposure,  the 
lungs  of  mice  exhibited  greater 
depletion  of  GSH  than  mouse  liver,  rat 
liver  or  rat  lung  at  all  concentrations  of 
BD  tested.  The  conclusion  reeched  by 
the  study  authors  was  that  their  data 
indicate  that  CSH  depletion  is 
associated  with  tissue  burden  of  the 
epoxides  and  that  this  target  organ 


dosimetry  might  help  explain  some  of 
the  non-concortlaooe  of  cancer  sites 
observed  between  the  species.  OSHA 
notes,  however,  that  while  %  GSH 
depletion  was  highest  in  the  mouse 
lung,  the  major  increase  in  depletion 
was  at  1250  ppm  BD,  while  lung  ttunor 
incidence  was  increased  in  the  female 
mice  at  6.25  ppm  and  in  male  mice  at 
62.5  ppm.  Depletion  of  glutathione  was 
dependent  on  concentration  and 
duration  of  BD  exposure. 

Himmelstein  et  al.  strMsed  the 
importance  of  the  fact  that  the 
diepoxide  was  detected  in  the  mouse 
lung  but  was  not  quantifiable  in  the 
mouse  liver,  and  stated  that  if  the 
diepoxide  was  formed  in  the  liver,  it  is 
rapidly  detoxifiad  or  otherwise  moved 
out  of  the  liver.  They  also  found  that 
depletion  of  glutathione  was  greater  in 
mouse  than  rat  tissues  for  similar 
inhaled  concentrations  of  BD  and 
concluded  that  conjugation  of  the 
monoepoxide  with  glutathione  by 
glutathione  S-transferase  is  an  important 
detoxification  step. 

In  contrast  to  rats  and  mice,  lungs  and 
livers  from  humans  had  much  faster 
rates  of  microsomal  monoepoxide 
hydrolysis  by  epoxide  hydrolase 
compared  to  cytosolic  conjugation  with 
glutathione  by  the  transfierBse.  (Ex  118- 
7AA) 

Thornton-Manning  et  al.  in  1995 
examined  the  production  and 
disposition  of  monoepoxide  and 
diepoxide  in  tissues  of  rats  and  mice 
exposed  at  62.5  ppm  BD.  (Ex.  118-13. 
Att.  3)  They  found  monoepoxide  was 
above  background  in  blood,  bone 
marrow,  heart,  lung,  fat,  spleen  and 
thymus  tissues  of  mice  after  2  or  4  hours 
of  exposures  to  BD.  In  rats,  levels  of 
monoepoxide  were  increased  in  blood, 
fat,  spleen  and  thymus  tissues.  No 
increase  in  monoepoxide  in  rat  lung  was 
observed.  The  more  mutagenic 
diepoxide  was  detected  in  all  tissues  of 
the  mice  examined  immediately 
following  4  hours  of  exposure.  It  was 
detected  in  heart,  lung,  fat,  spleen  and 
thymus  of  rats,  but  at  levels  40-  to  160- 
fold  lo%ver  than  those  seen  in  mice. 

In  mice,  the  level  of  diepoxide 
exceeded  the  monoepoxide  levels 
immediately  after  exposure  in  such 
target  organs  as  the  heart  and  lungs. 
Thornton-Manning  et  al.  concluded  that 
the  high  concentrations  of  diepoxide  in 
heart  and  lungs  they  observed  suggested 
to  them  that  this  compound  may  be 
particularly  Important  in  BD-induced 
carcinogenesis. 

The  study  authors  noted  that  neither 
epoxide  was  detected  in  rats'  liver  and 
was  present  only  in  quite  low 
concentrations  in  the  livers  of  mice. 
Thornton-Manning  et  al.  found  this 
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surprising  since  epoxides  present  in 
blood  in  Uie  liver  should  have  yielded 
values  greater  than  those  obsenred  in 
the  liver  samples.  They  hypothesized 
that  it  might  be  due  to  prior  metabolism 
of  the  epoxides  before  reaching  the  liver 
or  it  might  be  an  artifact  due  to  post- 
exftosure  metabolism  of  the  epoxides  in 
the  liver. 

Thomttn-Manning  et  al.  did  not 
detect  the  monoepoxide  in  rat  Itmgs. 


and  fotmd  the  diepoxide  level  to  be 
quite  low.  In  contrast,  in  the  mice  they 
found  both  epoxides  present  in  lung 
tissue,  with  me  monoepoxide  level 
presmt  at  a  conoentratitHi  less  than 
expected  using  blood  voltune  values, 
and  the  diepoxide  level  agreeing  with 
that  expected  as  a  function  of  blood 
volimie.  Thornton-Manning  et  al. 
concluded  that  these  results"*  *  * 
suggest  that  the  lung  is  capable  of 


metabolizing  EDO,  but  periiaps  is  leas 
active  in  metabolizing  BDOi.  (Ex.  118- 
13,  Att.  3)  Moreover,  Thomtoo-Manning 
et  al.  believed  that  ahhou^  BD  is 
oxidatively  metabolized  by  similar 
metabolic  pathways  in  the  rats  and 
mice,  the  quantitative  difEsranoes  in 
tissue  levels  between  species  may  be 
respcmsible  for  the  increased 
cartnnogenidty  of  BD  in  mice. 


Table  V-8.— Tissue  Levels  [pmol/gm  tissue.  MEArttS.E.]  of  Epoxybutene  and  Diepoxybutane  in  Rats  and  Mkje 

Following  a  4-Hour  Exposure  to  62.5  pptu  BD  by  Inhalation 


Tissue 


moon . 


Lung „. 

Uwer 

Fat ......: 

Spleen 

Thymus 

Bonemanowi 


Epoxytxaans 


Rats 


38±7 

40tt16 

NO 

NO 

267114 

7±6 

12.5tt3.2 

0.2±0.1 


Mice 


296t27 

120±15 

33±9 

8t4 

130e±213 

40±19 

104±56 

2.341.5 


Diapoocytxjians 


Rats 


5±1 

310.4 

0.710.2 

NO 
2.010.4 
1.710.5 
Z710.7 

NO 


204115 

144116 

114137 

2014 

98tt1S 

95112 

109119 

1.410.3 


ND-Not  Detoded. 

*  Bone  mamjMr  data  are  presemad  i 


mean  pmoVmg  protein  l;  n-3  «  4  tar  each  datenninalion.  Adsplsd  from  Ex.  1 18-13.  AIL  3. 


These  data  are  shown  in  Table  V-8. 

Seaton  et  al.  examined  the  activities 
of  cDNA-expressed  hiunan  cytochrome 
P450  (GYP)  isozymes  f<^  their  ability  to 
oxidize  epoxybutene  to  diepoxybutane. 
(Ex.  118-7N)  They  also  determined  the 
rate  of  formation  of  the  diefmxide  by 
samples  of  human  liver  microsomes 
(n=10)  and  in  mice  and  rat  liver 
microsomes.  Seaton  et  al.  fotmd  that 
two  of  the  cytochrome  P450  isoz3rmes, 
CYP2E1  and  CYP3A4,  catalyzed 
oxidation  of  80  uM  of  monoepoxide  to 
detectable  levels  of  diepoxide,  and  that 
CYP2E1  catalyzed  the  reaction  at  higher 
levels  of  monoe{>oxide  (5mM), 
suggesting  the  predominance  of  2El 
activity  at  low  substrate  concentrations. 
Hepatic  microsomes  from  all  3  species 
formed  the  diepoxide  when  incubated 
with  the  monoepoxide.  Seaton  et  al. 
hypothesized  that  the  diflerence 
behveen  these  results  and  those  of 
Csanady  et  al.  (who  did  not  detect  the 
diepoxide  when  the  monoepoxide  was 
substrate  in  a  similar  microsomal  assay) 
was  due  to  differences  in  experimental 
methodology. 

Seaton  et  al.  noted  a  25-fold 
variability  in  Vmax/Km  amtmg  the  4 
human  livers.  They  reported  that  Vmax/ 
Km  for  oxidation  of  th»  mono^Kndde  to 
the  diepoxide  for  the  4  htmian  samples 
was  3.8. 1.2, 1.3  and  0.15,  while  that  of 
the  pooled  rat  samples  was  2.8,  and  the 
mouse  ratio  was  9.2. 

Hie  authors,  using  availaUe  data, 
calculated  an  overall  activation/ 
datoxificaticn  ratio  (Vmax/Km  far 


oxidation  of  BD  to  the  monoepoxide) 
taking  into  accoimt  hydrolysis  of  the 
monoepoxide  by  epoxide  hydrolase  and 
conjugation  with  ^utathione.  The 
activation/detoxification  ratio  was 
estimated  at  1295  for  the  mouse,  157  for 
rats  and  230  for  htimans.  However, 
Melnick  ^d  Kohn  point  out  that  "when 
yields  of  microsomal  and  cjrtosolic 
protein  content  and  liver  size  Mrere 
considered,  the  activation  to 
detoxification  ratio  was  only  2.8  times 
greater  in  mice  than  in  htmians  and  3.4. 
times  greater  in  hiunans  than  in  rat^. 
These  ratios  do  not  take  into  accoimt 
inter-individtial  variability  in  the 
activities  of  the  enzymes  involved."  (Ex. 
131) 

Recently,  Seaton  et  al.  studied 
production  of  the  monoepoxide  in 
whole  airways  isolated  Cram  mouse  and 
rat  Itmg.  (Ex.  118-7C)  They  explained 
the  impetus  to  use  fresh  intact  tissue  by 
stating  that  limg  stibcellular  fractions,  as 
employed  in  experiments  by  Csanady  et 
al.,  described  above,  omtained  mixttires 
of  cell  type  "so  that  the  metabolizing 
capacities  of  certain  cell  populations 
may  have  been  masked."  They 
anticipated  that  tise  of  airway  tissue 
would  allow  more  precise  qtiantitation 
of  diffarences  in  luna  metdwlism  of  BD. 

Whole  airways  at  raonchioles  isolated 
from  both  male  B6C3F|  mice  and  male 
^rague-Dawley  rats  were  incubated  for 
60  min  with  34  urn  BD.  Levels  of 
10.415.6  nmol  epoxybuteoe/mg  protein 
were  detected  in  DMNue  lui^.  while  2- 
3  nmol/mg  protein  was  obeerved  in  rat 


limg  airway  regions.  Seaton  et  al.  noted 
that  while  the  species  differences  "are 
not  dramatic."  they  may  in  part 
contribute  to  the  differences  in 
carcinogenicity  ol>served  in  mice  and 
rats. 

To  characterize  conjugation  of  BD 
metabolites  with  glutathione  (CSH), 
Boogard  et  al.  prepared  cytosol  from 
lungs  and  livers  of  rats  and  mice  and 
from  6  human  donor  livers  and 
incubated  them  with  0.1  to  100  mM 
diepoxide  and  labeled  glutathione 
(GSH).  (Eic.  118-7J)  NMR  (nuclear  mass 
resonance)  and  HPLC  techniques  were 
used  to  characterize  and  qtiantitate 
conjugate  formation. 

Non-enzymatic  reaction  was 
concluded  to  be  negligible.  The 
conjugation  rates  (Vmax)  in  mouse  and 
rat  Uvers  were  similar  and  10-fold 
greater  than  those  observed  in  the 
ht^nan  samples.  The  initial  rate  of 
conjugation  (Vmax)  was  much  higher  in 
mouse  than  rat  Itmg.  Both  rodent 
species  exhibited  higher  initial  rates  of 
ccmjugation  than  htunan.  This  led 
Boogard  et  al.  to  conclude  that  the 
higher  diepoxide  levels  observed  in  BD- 
exposed  mice  compared  with  rats  "are 
not  due  to  differences  in  hepatic  or 
pulmonary  GSH  omjugation  of  BDE  (the 
diepoxide)."  and  further  that  since 
hiunans  oxidize  BD  to  the  epoxides  at 
a  low  rate,  the  low  activity  of  GSH 
conjugation  of  the  diepoxide  in  human 
liver  cytosol  demonstrated  in  this  study 
"will  not  DBoaasarUy  laad  to  incraaaed 
BIX  (diepoxide)  levels  in  huBMns 
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potentially  exposed  to  BD."  They  also 
pointed  out  the  need  to  determine  the 
rate  of  BDE  detoxification  by  other 
means,  specifically  by  epoxide 
hydrolase  in  all  three  species. 

Studies  of  Urinary  Metabolites  of  BD 

Two  metabolites  of  BD  have  been 
identified  in  urine  of  exp>osed  animals 
by  Sabourin  et  al.  (Ex.  118-13  Alt.  3) 
These  are  1 .2-dihydroxy-4-N- 
acetylcysteinyl-S-)-butane.  designated 
Ml.  and  MO.  which  is  l-hydroxy-2-N- 
acetyl6y8teinyl-S-)-3-butene.  (Ex.  118- 
13-Att.  3) 

These  mercapturic  acids  are  formed 
by  addition  of  glutathione  (CSH)  at 
either  the  double  bond  (MI)  or  the 
epoxide  (MU).  MI  is  thought  to  form  by 
conjugation  of  CSH  with  butenediol.  the 
hydrolysis  product  of  the  monoepoxide. 
while  Mn  is  thought  to  form  from 
conjugation  of  the  monoepoxide  with 
CSH. 

Sabourin  et  al.  measured  MI  and  Mil 
in  urine  from  rats,  mice,  hamster  and 
monkeys.  Mice  were  observed  to  excrete 
3  to  4  times  as  much  Mil  as  MI.  while 
the  hamsters  and  rats  produced  about 
1.5  times  as  much  Mil  as  MI.  The 
monkeys  produced  primarily  MI. 

The  ratio  of  formation  of  metabolite  I 
to  the  total  formation  of  the  two 
mercapturic  acids,  MI  and  Mil. 
correlated  well  with  the  known  hepatic 
epoxide  hydrolase  activity  in  the 
different  species,  suggesting  that  the 
monoepoxide  undergoes  more  rapid 
conjugation  with  glutathione  in  the 
mouse  than  in  the  hamster  or  rats,  and 
that  the  least  rapid  conjugation  occurs 
in  the  monkey.  The  epoxide  availability 
is  inversely  related  to  the  hepatic 
activity  of  epoxide  hydrolase,  which 
removed  the  epoxide  by  hydrolysis. 

In  1994.  Bechtold  et  al.  published  a 
paper  describing  a  comparison  of  these 
metabolites  between  mice,  rats,  and 
humans.*  In  workers  exposed  to 
historical  atmospheric  concentrations  of 
3  to  4  ppm  BD,  Bechtold  measured 
urine  levels  of  MI  and  Mil  by  use  of 
isotope-dilution  gas  chromatography, 
and  found  MI.  but  not  Mil.  to  be  readily 
detectable.  Bechtold  et  al.  found  that 
employees  who  worked  in  production 
areas  (having  3-4  ppm  BD  exposure) 
could  be  distinguished  by  this  assay 
from  outside  controls  and  that  low  level 
human  exposure  to  BD  resulted  in 
formation  of  epoxide. 

Bechtold  et  al.  stated  in  their  abstract 
that  since  monkeys  displayed  a  higher 
ratio  of  MI  to  MI  4^  Mil  than  mice  did. 


*  A  preliminary  *tudy  on  the  human  population 
of  this  itudy  ii  d«scribad  In  th«  Mction  of  ibi* 
prMint>t«  daaling  with  iha  genMic  toxicology  of  BD 
•xpoaur*. 


and  "because  humans  are  knotvn  to 
have  epoxide  hydrolase  activities  more 
similar  to  those  of  monkeys  than  mice, 
we  postulated  that  after  inhalation  of 
butadiene,  humans  would  excrete 
predominantly  MI  and  little  Mil."  (Ex. 
118-13  Att.  3)  Their  observations 
suggested  that  the  predominant  pathway 
for  clearance  of  the  monoepoxide  in 
humans  is  by  hydrolysis  rather  than 
conjugation  with  glutathione. 

Bechtold  et  al.  found  when  mice  and 
rats  were  exposed  to  11.7  ppm  BD  for 
4  hours  and  the  ratio  of  the  two 
metabolites  was  then  measured,  for 
mice,  the  ratio  of  MI  to  MI  ±  Mil  (or  the 
%  of  total  which  is  MI)  was  20%,  that 
of  rats  was  52%,  while  humans 
exhibited  more  than  97%  MI.  These 
data  also  indicate  the  predominance  of 
clearance  by  hydrolysis  pathways  rather 
than  GSH  conjugation  in  the  human. 

Nauhaus  et  al.  used  NMR  techniques 
to  study  uriaary  metabolites  of  rats  and 
mice  exposed  to  (((1. 2.3.4)- 'H:]- 
butadiene).  (Ex.  118-71)  They 
characterized  metabolites  in  mouse  and 
rat  urine  following  exposure  by 
inhalation  to  approximately  8(X)  ppm 
BD  for  5  hours.  Urine  was  collected  over 
20  hours  from  exposed  and  control 
animals,  centrifuged  and  frozen. 

The  findings  of  this  study  are  quite 
extensive  and  are  briefly  summarized  as 
follows.  Nine  metabolites  were  detected 
and  chemically  identified  in  mouse 
urine  and  5  in  that  of  rats.  Five  were 
similar  in  the  2  species,  though  differing 
markedly  in  concentration.  One  was 
unique  to  the  rat  and  four  to  the  mouse. 
Nauhaus  et  al.  observed  that  "when 
normalized  to  body  weight  (umol/kg 
body  weight),  the  amount  of  diepoxide- 
derived  metabolites  was  four  times 
greater  in  mouse  urine  than  in  rat 
urine."  They  further  hypothesized  that 
"the  greater  body  burden  of  (diepoxide) 
in  the  mouse  and  the  ability  of  rats  to 
detoxify  |it|  though  hydrolysis  may  be 
related  to  the  greater  toxicity  of  BD  in 
the  mouse."  Nauhaus  et  al.  found  that 
both  mice  and  rats  conjugated  the 
monoepoxide  with  glutathione,  but  the 
rat  preferentially  conjugated  at  the  two 
carbon,  while  the  mouse  preferentially 
conjugated  at  the  one  carbon. 
Additionally,  the  finding  of  a  metabolite 
of  3-butenal,  a  proposed  intermediate  in 
the  oxidation  of  BD  to  crotonaldehyde, 
an  animal  carcinogen,  is  suggestive  of 
an  alternative  carcinogenic  pathway  for 
BD.  In  general,  this  study  supports  the 
in  vitro  findings  of  Csanady  et  al.  who 
reported  similar  rates  for  BMO 
conjugation  with  glutathione  between 
rats  and  mice.  (Ex.  118-7AA) 


Interacticm  of  Butadiene  With  Other 
Chemicals 

Bond  et  al.  described  use  of  available 
data  to  simulate  the  potential 
interaction  of  BD  with  other  workplace 
chemicals.  (Ex.  lie-7\0  Specifically 
they  modeled  p>otential  interaction 
assuming  competitive  inhibition  of  BD 
metabolism  by  styrene,  benzene  and 
ethanol.  The  model  predicted  that  co- 
exposure  to  styrene  would  reduce  the 
amount  of  BD  metabolized,  but  that 
because  of  its  relative  insolubility.  BD 
would  not  effectively  inhibit  styrene 
metabohsm.  Benzene,  which,  like  BD.  is 
metabolized  by  P450/2E1,  was  also 
predicted  to  be  a  highly  efliective 
inhibitor  of  BD  metabolism  because  of 
its  solubility  in  tissues.  The  models 
predicted  that  ethanol  would  have  only 
a  marginal  effect  on  BD  metabolism  at 
concentrations  of  BD  "relevant  to 
human  exposure." 

BD  and  styrene  co-exposures  often 
occur  in  the  SBR  industi7  and  both  are 
metabolized  by  oxidation  to  active 
metabolites,  in  major  part,  by 
cytochrome  P450/2E1.  To  determine  the 
metabolic  effect  of  joint  exposure  to  BD 
and  styrene,  Levans  and  Bond 
developed  and  compared  two  PBPK 
models,  one  with  one  oxidative  pathway 
and  competition  between  BD  and 
styrene  and  the  other  with  two 
oxidation  pathways  for  both  BD  and 
styrene.  (Ex.  118-7E)  For  model 
validation,  Levans  and  Bond  exposed 
male  mice  to  mixtures  of  BD  and  styrene 
of  100  or  1000  ppm  BD  and  50,  100  or 
250  ppm  styrene  for  8  hours.  They  used 
chamber  inlet  and  outlet  concentrations 
to  calculate  uptake  and,  when  steady- 
state  was  reached,  calculated  the  rate  of 
metabolism.  They  analyzed  blood  for 
styrene,  styrene  oxide,  epoxybutene  and 
diepoxybutane  by  CC-MS. 

Leavens  and  Bond  found  BD 
metabolism  was  inhibited  when  mice 
were  co-exposed  to  styrene.  The 
inhibition  approached  maximimi  value 
at  co-exposure  concentrations  of  styrene 
above  100  ppm. 

The  report  also  described  the 
preliminary  development  of 
pharmacokinetic  models  to  simulate  the 
observed  rate  of  BD  metabolism  in  co- 
exposed  mice.  Their  results  supported 
the  hypothesis  that  "more  than  one 
isozyme  of  P450  metabolized  BD  and 
styrene  and  competition  does  not  occur 
between  BD  and  styrene  for  all 
isozymes."  They  were  imable  to 
accurately  predict  blood  concentrations 
of  styrene  following  exposure,  and  felt 
that  "  perhaps  the  diepoxide  may 
inhibit  metabolism  of  styrene  by 
competing  for  the  same  P450  enzyme." 
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Although  preliminary  in  nature  and 
reflecting  effects  of  relatively  huh 
expostires,  these  observations  of 
interactions  between  stymie  and  BD 
exposure  may  have  implications  for  the 
observed  pattern  of  BI>-induced  effects 
in  human  populations  jointly  exposed. 
Specifically,  the  cancer  effects  seen  in 
SBR  production  workers  may 
underestimate  the  effects  of  BD  with  no 
styrene  or  benzene  exposure. 

Pharmacokinetic  Modeling  of  BD 
Metabolism 

In  a  recent  publicaticm.  Bond  et  al. 
reviewed  tlM  results  of  application  of  a 
number  of  physiologically-based 
phannaooldnetic  (FBPK)  dosimetry 
models.  (Ex.  118-7M)  They  noted  that 
three  of  the  models  which  included 
moooepoxide  diqwsition  (Kohn  and 
Melnick,  Jcdianaon  and  Filaer, 
Medinsky)  predicted  that,  ka  any  BD 
exposure  concmtntion,  steady-state 
monoepoxide  levels  will  be  hteher  for 
mice  than  for  rats.  Bond  et  al.  mither 
obsoved  that  "while  the  three  models 
accurately  predict  BD  uptake  in  rats  and 
mice,  they  overestimate  the  ciiculating 
blood  concentrations  of  (mcmoepoxide) 
in  these  species  compared  to  those 
experimentally  meanued  by 
Himmelstein."  Their  results  also  led 
Bond  et  al.  to  amdude  that  the 
disagreement  between  model 
predictions  for  the  monoepoxide  and 
experimental  data  suggests  that  the 
structure  and/or  parameter  values 
employed  in  these  models  are  not 
accurate  for  predicting  blood  levels  of 
BD  epoxides,  and  conclusions  based  on 
model  predictions  of  BD  epoxide  levels 
in  blood  or  tissue  may  be  wrong."  (Ex. 
118-7M,  p.  168)  OSHA  agrees  with 
these  authors  that  BD  epoxide  levels 
should  not  be  used  in  assessing  risk.  In 
the  discussion,  the  authors  pointed  to 
the  need  for  inclusion  of  diepoxide 
toxicokinetics  (as  well  as  that  of  the 
monoepoxide)  in  future  modeling 
exercises,  since  they  believe  the 
diepoxide  to  be  the  ultimate 
carcinogenic  metabolite  of  BD. 

Kohn  and  Melnick,  in  a  recent 
publication,  used  available  data  and 
attempted  to  apply  a  PBPK  model  to  see 
whether  it  was  ctmsistoit  with  observed 
in  vivo  uptake  and  metabolism.  (Ex. 
131)  The  model  included  compartments 
for  rapidly  and  for  slowly  perfiised 
tissues.  Rate  equaticms  for  monoepoxide 
formation,  its  hydrolysis,  and  for 
ccmjugation  with  glutathione  were 
indudsd. 

Kohn  and  Kfehiick  acknowledged 
numerous  sources  of  uncertainty  in 
applying  the  model  to  the  data  (in 
whidi  thfve  are  many  gaps), 
necessitating  various  assumptions. 


Their  calculations  led  them  to  conclude 
that  the  "model  reproduces  whole-body 
observations  for  the  mouse  and  rat"  and 
that  it  predicts  that  "inhalatirai  uptake 
of  butadiene  and  formation  and 
retention  of  epoxybutene  are  controlled 
to  a  much  greater  extent  by 

Ehysiological  parameters  than  by 
iochemical  parameters. . .  "  (Ex.  131) 
When  Kohn  and  Melnick 
interchanged  the  biochemical 
parameters  in  the  mouse  and  human 
models  to  see  if  "the  diffarences  in 
calculated  net  uptake  of  butadiene 
among  the  three  species  were  due  to 
differences  in  metabolic  activity,"  they 
found  that  use  of  human  parameters  in 
the  mouse  model  decreased  the  level  of 
absorption  of  BD,  but  not  to  a  level  as 
low  as  that  of  the  human.  Kohn  and 
Melnick  noted  that  the  model 

Eredictions  of  epoxybutene  levels  in  the 
eart  and  lung  of  mice  and  rats  failed  to 
account  for  the  observation  that  mice, 
but  not  rats,  develop  tumors  at  these 
sites.  Kohn  and  Melnick  suggested  that 
factors  other  than  epoxybutene  levels, 
not  accounted  for  in  the  model,  are 
probably  crucial  to  indiiction  of 
carcinogenesis. 

Conclusions 

Many  metabolism  studies  have  been 
conducted  both  in  vitro  and  in  vivo, 
mostly  in  mice  and  rats,  to  determine 
the  BD  metabolic,  distribution,  and 
elimination  processes,  and  these  studies 
have  been  extended  in  attempts  to 
explain,  at  least  in  part,  the  greater 
carcinogenic  potency  of  BD  in  the 
mouse,  whether  the  mouse  or  the  rat  is 
a  better  surrogate  for  human  cancer  and 
reproductive  risk  assessment,  and  what 
is  the  proper  dose-metric  to  use  in  dose- 
response  assessments.  The  question  of 
whether  the  mouse  or  the  rat  is  a  better 
model  for  the  human  on  the  basis  of 
timior  response  is  partly  addressed  in 
the  risk  assessment  section  of  this 
preamble.  This  section  more  specifically 
considers  whether  these  metabolic 
studies  in  total  can  explain  the  different 
cancer  responses  and  potencies 
observed  in  the  mouse,  rat,  and  human. 
What  is  clear  throughout  the  record  is 
that  most  scientists  who  study  the  tc^ic 
consider  not  BD  itself,  but  the  major 
eftoxide  metabolites  of  BD,  EMO  and 
BDE  and  1,  2-epoxybutane-3,4-diol,  to 
be  the  putative  carcinogenic  agents. 
Most  of  this  research  has  focused  on  the 
relative  species  production  of  BMO  and 
BDE.  Both  N^O  and  BDO  have  been 
reported  in  early  studies  to  be 
carcinogenic  to  mice  and  rats  via  skin 
application  and/or  subcutaneous 
injection,  with  BDO  being  somewhat 
more  potent.  (Ex.  23-88,  Ex.  125). 


Metabolism  of  BD  to  BMO  in  both  the 
liver  and  limg  of  mice,  rats  and  humans 
is  by  the  P450  oxidation  pathway,  with 
CYP2E1  and  CYPlAB  being  tbe  major 
enzymes.  Based  on  the  studies  reviewed 
by  OSHA,  overall  the  mouse 
metabolizes  BD  to  the  monoepoxide  and 
the  diepoxide  in  these  oigans  at  a  tuter 
rate  than  do  the  rat  and  human.  This  is 
supported  by  the  following  evidence:  (1) 
The  mouse  has  higher  BMO  and  BDE 
levels  in  blood,  lung,  and  liver  (i.e.,  see 
Ex.  118-7S,  Ex.  118-7D,  and  Ex  118- 
13),  which  are  the  target  organs  for 
cancer  in  the  noouse  but  not  the  rat;  (2) 
the  mouse  has  higher  in  vitro  lung  and 
liver  microscune  Vmax/Km  ratios  ftn- 
both  BD  and  BMO  metabolism  than  do 
rats  or  himians  (Ex.  118-7AA);  and  (3) 
the  mouse  has  higher  hemoglobin-BKM} 
adduct  levels  than  rats  and  much  hi^ier 
levels  than  humans.  (Ex.  118-7Y)  A 
major  exception  to  the  findings  of  these 
studies  is  the  study  by  Duesdter  and 
Elfaira,  who  found  the  in  vitro  BD 
Vmax/km  ratios  to  be  the  same  in  mice 
and  human  livw  microsomes  and  3-4 
times  higher  than  they  were  in  lats, 
suggesting  that  mice  and  humans  have 
similar  BD  metabolic  potential,  at  leait 
in  the  liver.  (Ex  128)  Laige  variations, 
about  60  fold,  were  found  among  10 
himian  liver  microsome  BD  metidMlic 
activities.  (Ex.  118-7N)  A  recant  BD  in 
vitro  metabolism  study  by  Seat<m  et  al. 
on  whole  rat  and  mouse  lung  airway 
isolates  found  that  the  mouse  produced 
about  twice  the  amount  of  BMO  as  the 
rat  (this  diffsrence  coidd  not  explain  the 
di^rence  between  mouse  and  rat  tumw 
incidence).  (Ex.  118-7C) 

BMO  and  BDE  were  also  measured  in 
heart,  spleen,  thymus,  and  bone  marrow 
(target  sites  for  mouse  but  not  rat 
tumorsj  following  4  hour  BD  inhalation 
exposure  (62.5  ppm)  to  mice  and  rats. 
(Ex  118-13)  In  these  tissues,  mouse 
BMO  and  BDE  levels  were  3  to  55  fold 
higher  than  rat  levels  for  the  same 
metabohtes,  although  the  mice  wgan 
levels  of  these  metabolites  correlated 
poorly  with  the  mouse  target  organ 
cancer  resp<Hise  at  this  exposure  level. 
Only  high  BDE  levels  in  the  mouse  hmg 
were  consistent  with  the  mortality 
adjusted  cancer  incidence  (see  hazard 
identification — animal  studies  section. 
Ex.  114).  This  suggests  that  BD 
metabohte  tissue  levels  can,  at  best, 
only  partly  explain  differences  in 
carcinogenic  response.  Differences  in 
both  species  and  tissue  sensitivity  must 
also  be  accounted  for. 

The  lliomton-Manning  and  other 
studies  also  provided  information  about 
BD  elimination.  (Ex  118-71)  With 
higher  experimental  exposure  levels,  the 
major  route  of  elimination  of  BO  is  via 
expiration.  Elimination  of  BMO  occurs 
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by  diffsniit  pathways  in  difliBrant 
spedaa  and  diffarant  oi^gana.  At  higbar 
BD  axpoaure  ccuioantratiaoa,  some  BMO 
it  axpirad.  Tba  mousa  livar  and  lung 
appaar  to  aliminate  BMO  pradominantly 
by  diract  coniugition  with  GSH  '.  For 
tha  rat  thare  ia  approximataly  aqual 
alimination  by  tha  GSH  and  EH 
madiatad  pathway*,  whlla  for  tha 
human  and  nunkey  hydrolysis  to 
butanadiol  is  tha  mafot  pathway  for 
axcration.  (Ex.  llft-13  Att.  3)  This 
spedaa  alimination  pathway  difiarence 
is  a  partial  axplanation  for  tha  highar 
lavals  of  both  BMO  and  BDE  a*an  in  tha 
mouaa.  asauming  that  moat  of  tha  BD 
mataboUsm  takaa  placa  in  tha  Uvar. 
With  respect  to  tha  bona  mairow  BD 
distribution  and  metabolism,  mouaa 
levels  of  the  BD  metabolitea  in  the  bone 
marrow  %irere  lower  than  at  any  of  the 
other  target  organs  studied.  (Ex.  11«-13) 
In  vitro  studiea  by  Gentler  and  Redo 
have  found  no  detedable  P4502E1  in 
the  bone  marrow  of  B6C3F|  mica.  (Ex. 
118-7T)  Thaaa  author*  cxmdude  that 
this  "suggaats  that  BD  ia  converted  to 
BMO  outaide  of  bone  marrow  and  is 
subaequently  concentrated  in  bone 
marrow,  or  that  the  convarsion  of  BD  to 
BMO  occurs  by  an  alternate  enzymatic 

Cthway  within  the  bone  marrow."  The 
ter  appears  to  be  the  more  likely  since 
Maniglier-Poulet  and  co-workers 
showed  that  in  vitro  BD  metabolism  to 
BMO  in  both  BeC3Fi  mouaa  and  human 
bone  marrow  occur  by  ■  peroxidaae- 
mediated  process  and  not  via  the  F4S0 
cytochrome  system.  (Ex.  L-133)  Since  in 
their  system  both  human  and  mouaa 
bone  marrow  generated  about  the  same 
amount  of  BMC/cell,  this  suggaats  that 
both  BD  distribution  to  bone  marrow 
and  local  metabolic  reactions  should  be 
considerad  in  spedes-to-«pedes 
extrapolations  and  in  PBPK  modeling. 

Inclusion  of  bone  marrow  local 
reactions  becomes  even  more  impmrtant 
when  considering  the  animal  spades  to 
use  for  modeling  human  cancer.  BD  is 
genotoxic  in  the  bone  marrow  of  mice, 
but  not  in  rats.  (Tice  at  al.  1967; 
Cunningham  at  al.  1986.  reported  in  Ex. 
131)  BD  and  BMO  have  been  implicated 
as  affecting  primitive  hematopoietic 
bone  marrow  stem  and  progenitor  cells 
related  to  both  T-call  leukemia  and 
anemia  in  the  mouse.  (Irons  et  al..  1993. 
in  Ex.  117-2)  BD  causes  lymphoma  in 
mica,  but  no  Ijrmphoma  or  leukemia  in 
rats  even  at  8.00Q  ppm.  Furthermore, 
the  body  of  epidemiologic  evidence 
strongly  indicates  that  BD  axpoaure 


>  Dim  «cap(kMi.  SaaMn  m  ai.  buad  rritimncm 
"thai  in  MouM  airway*  hydrolymU  ol  BMO  by 
•poHkla  hydraiaaa  (EH1  contribulaa  to  BMO 
dattuidcatian  to  ■  paalar  axtaot  titan  doaa 
glotathtona  caa|«i^tioa."  (Kk.  Iia-7C) 


poaea  an  incraaaad  riak  of  human 
leukemia  (aae  the  epktamiologic  section 
and  aapedally  Ex.  117-1). 

Fat  storage  of  BO  during  expoaura. 
and  relaaaa  foUowing  oaaMtion  of 
axpoaure.  is  alao  a  major  ooacam.  both 
in  eatimating  target  ocgan  levels  and  in 
determining  spedea  diffarmcaa.  There 
is  little  in  the  racord  on  tha  effad  of  bt 
storage  and  releaae.  In  the  Thornton- 
Manning  study  diacuaaed  above,  both 
mouaa  and  rat  fist  levela  olboth  BMO 
and  BDE  declinad  rapidly  foUoiving 
oeaaation  of  expoaura,  suggasting  little 
linaering  eflisct  However,  Kohn  and 
MalBick  preaant  a  modal  in  which  poat- 
expoaure  release  of  BD  from  the  fait 
would  raault  in  extended  epoxide 
production  in  humans  in  contraat  with 
the  mouse.  (Ex.  131) 

Bond  et  al.  niBaat  that  the  more  rapid 
metabolism  of  W  to  BMO  in  the  mouaa. 
and  the  mora  rapid  EH  BMO 
elimination  pathways  in  the  rat  and 
human  may  be  an  axplanation  for  lower, 
if  any,  BDE  levela  aeen  in  rat  and  human 
liver  microaomaa  and  why  BD  will  not 
be  cardnogmic  to  humans  at  expoaura 
levels  seen  in  the  environment  or  the 
workplace.  (Ex.  130)  They  alao  condude 
that  "Since  significant  tumor  induction 
in  male  rats  occurs  only  at  SOtW  ppm 
BD,  BMO  levels  are  probably  not 
predictive  of  a  carcinogenic  racponae." 
Thornton-Manning  at  al.  characterize 
the  peak  levels  of  BDE  in  the  mouse 
lung  and  heart  as  being  either  areatar 
than  or  eouivalant  to  peak  levels  of 
BMO.  and  suggaat  "that  tha  formation  of 
BDE  may  be  mora  important  than  the 
formation  of  BMO  in  the  ultimate 
carcinogenidty  of  BD."  (Ex.  118-13) 
However.  BMO  levels  in  theaa  organs 
«vere  alao  quite  high,  and  were  higher 
than  BDE  levels  in  blood  and  bone 
marrow,  target  organs  for  hematopoietic 
system  cancers.  OSHA  believes  that  the 
evidence  is  not  sufficient  to  dismiaa  the 
potential  contribution  of  BMO  to  mouaa. 
rat  or  human  cardnogenidty;  to 
conclude  that  BDE  sluHild  be  considered 
mora  actively  carcinogenic  than  BMO; 
or  to  find  that  BDE  levels  are 
suffidently  characterized  in  either 
mouse  or  human  tiaaue  to  be  used  as  the 
doae  metric  for  BD  human  risk 
assesament. 

Thiu.  OSHA  oondudet.  baaed  on  the 
body  of  metabolic  and  other  evidence 
preaented.  and  the  above  diacusaion. 
that  the  mouaa  is  a  suitable  animal 
model  for  the  human  for  BD  cancer  risk 
aaaesament  purpoaea.  and  that 
metabolism  of  BD  to  active  metabolitea 
is  probably  naoaasary  for 
cardnogenidty.  However,  while  the 
uptake.  diatritMition.  and  metabolism  of 
BD  to  active  caidnoganic  agents  an 
important,  local  BD  metabolic  reactions 


and  apedfic  spades  aenaitivitiea  appear 
to  have  at  leaat  as  laiga  an  imped  on  E(D 
potency  in  the  various  tpedes.  This  is 
likely  to  be  eapedally  true  in  die 
human,  whoae  metabolic  fMt>ceaaes 
appear  to  be  much  more  variable  with 
reaped  to  BD.  Tbua,  althouf^  tlM 
mataboUam  studiea  provide  insight  into 
BD's  metabolic  proceaaei  in  various 
spades  and  otgana  (with  the  possible 
exception  of  mouse  hug  tumorigenidty 
related  to  lung  BDE  levels  and  protein 
croas  linking),  OSHA  finds  that  too 
many  queations  remain  unanswered, 
both  with  PBPK  modeling  efforts  and 
with  actual  in  vivo  measurements  (and 
the  lack  of  such  meeaurements  in 
humans)  to  baae  a  quantitative  risk 
aaaaaamant  on  BD  metabolite  level 
equivalraoe  between  mice  and  humans. 
(Ex  1^132) 

'"  1    -"  "     -'  ■   1 mil 

A.  Introduction 

fai  1980,  th»  United  States  Supreme 
Court  ruled  on  the  neoeaaity  of  a  risk 
aaaeaament  in  the  caae  of  Induttrial 
Union  Department,  AFL-dO  v. 
Americon  Petroletun  Institute,  448  U.S. 
(607),  the  "Benzane  Dedaion."  The 
United  States  Supreme  Court  oonchided 
that  the  Oocupational  Safety  and  Health 
(DSH)  Ad  raquiraa,  prior  to  issuance  of 
a  standard,  that  the  new  standard  be 
baaed  on  aubatantial  evidence  in  the 
record  oonsidered  as  a  whole,  that  there 
is  a  significant  risk  of  health  impairment 
at  exiitiiig  permissible  expoaura  limits 
(PELa)  and  that  iaauanca  of  the  standard 
«rlU  significantly  reduce  or  ellminate 
that  risk.  The  Court  stated  that,  before 
the  Secretary  of  Labor  oin  promulgate 
any  permanent  health  or  s^aty 
standard,  he  is  required  to  make  a 
threahold  finding  that  a  place  of 
employment  is  nnsafe  in  the  sense  that 
significant  risks  are  praaant  and  can  be 
eliminated  or  lesaened  by  a  change  in 
practices.  (448  U.S.  842) 

In  1981.  the  Court's  ruling  on  the 
OSHA's  Cotton  Dust  Standard 
{.American  Textile  Manufacturen 
Institute  v.  Donovan.  452  U.S.  490 
(1961  n  reaffirmed  its  previous  position 
in  the  Benzene  Dedsion.  that  a  risk 
asaaasment  is  not  only  appropriate,  but 
that  OSHA  is  required  to  identify 
significant  heelth  risk  to  workers  and  to 
determine  if  a  propoaed  standard  will 
achieve  a  reduction  in  that  risk,  and 
OSHA  as  a  matter  of  policy  agrees  that 
asaasaments  should  ba  pat  into 
quantitative  terms  to  the  extent  possible. 

For  this  rulemaking.  OSHA  has 
oonduded  a  quantitative  risk 
aaaeaament  to  estimate  the  excess  risk  < 
for  cancer  and  consequentiy  for 
premature  deaths  assodated  with 
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expoaura  to  an  8-hour  time-wei^ted- 
average  (TWA),  5  days/week.  50  weeks/ 
year,  45-yeu-  expoaura  to  BD  at 
concentrations  ranging  frtxn  0.1  to  5 
ppm,  the  range  of  permissible  exposura 
limits  (PELs)  considered  by  OSHA  in 
this  rulemaking.  The  data  used  in  the 
quantitative  ri^  assessment  were  from 
a  National  Toxicology  Program  (NTP) 
chronic  inhalation  study  in  which 
BeCsFi  mice  of  both  sexes  wera  exposed 
to  eitbar  ambient  air  or  BD  exposure 
concentrations  ranging  from  6.25  to  200 
ppm,  known  as  NTP  0.  (Ex.  90)  For 
seven  g«ider-t\mior  site  combinations, 
multistage  WeibuU  time-to-tumor 
models  were  fit  to  these  NTP  n  data. 
The  best  fitting  models  were  chosen  via 
a  log-likelihood  ratio  test. 

QsHA's  maximum  likelihood 
estimate  (MLE)  of  the  excess  risk  of 
developing  cancer  and  subsequent 
prematura  death  as  a  result  of  an  8-hour 
TWA  occupational  lifetime  exposura  to 
2  ppm  BD,  the  PEL  proposed  by  OSHA 
in  1990,  was  16.2  per  1,000  workers, 
based  on  the  most  sensitive  gender- 
tumor  site  combination,  female  mouse 
lung  tumors.  If  the  occi^Mtional  lifetime 
8-hour  time-weighted-average  (TWA) 
ejqxMura  level  is  lowered  to  1  ppm  BD, 
bMed  on  female  mouse  limg  tiunors,  the 
estimate  of  excess  cancer  and  prematura 
death  drops  to  8.1  per  1,000  wcnkers.  In 
other  wonis,  an  8-hour  TWA  lifetime 
occupational  exposura  reduction  from  2 
ppm  to  1  ppm  BD  would  be  expected  to 
prevent,  on  average,  8  additional  cases 
of  cancer  and  praoeble  pramatura 
deaths  per  1,000  eiqweed  worken. 
Baaed  on  the  individual  tumor  site  dose- 
response  data,  which  wera  best 
charaderiaad  by  a  1 -stage  Weibull  time- 
to-tumw  model,  (male-lymphoma,  male- 
lung,  female-lymphoma  and  ovarian), 
on  average,  one  would  exped  there  to 
be  between  1  and  6  fewer  excess  cases 
of  cancer  per  1.000  workers  baaed  on  a 
8-hour  TWA  occupational  lifetime 
exposura  to  BD  at  1  ppm  versus  BD  at 
2  ppm.  Estimates  of  leukemia  deaths  at 
the  former  8-hour  TWA  FtL  of  1.000 
ppm  of  BD,  for  an  occupatitxial  lifetime, 
ara  not  presented  because  contemporary 
BD  expostires  ara  generally  br  lower 
than  this  level. 

B.  Assessment  of  Carcinogenic  Risk 

1.  Choice  of  Data  Base  for  Quantitative 
Risk  Aaaesament 

The  dioice  of  data  provides  the 
platform  for  a  quantitative  risk 
assessment  ((^A).  Either  animal  studies 
whidi  evaluate  the  doee  responae 
ralationahip  between  BD  exposura  and 
tumorigenesis  or  epidemiological  dose- 
response  data  may  be  suitable  sources  of 
dau. 


Estimates  of  the  quantitative  risks  to 
humans  can  be  baaed  cm  the  experience 
of  animals  from  achnmic  lifetime 
eniosura  study.  Chronic  lifetime 
innalation  bioassays  with  rets  and  mice 
generally  last  2  yean  or  two-thirds  of 
the  lifespan  of  the  animal.  (Ex  114) 
These  tj^pas  of  studies  provide  insight 
into  the  nature  of  the  relationship 
between  exposure  concentration, 
duration  and  resulting  carcinogenic 
response  under  a  controlled 
environment.  Furth«rmora,  some 
researchers  have  estimated  a  variety  of 
measures  of  dose  of  BD,  indudhig 
inhaled  and  abaoibed  dose  as  trail  as  BD 
metabolites,  to  estimate  human  risks 
based  on  the  observed  dose-responae 
relationship  of  animals  in  a  bioassay: 
the  fonn  of  the  dose  used  in  a  dose- 
resp<m9e  analyses  is  called  the  dose- 
metric. 

The  carcinogenidty  of  lifetime 
inhalation  of  BD  was  studied  in 
Sprague-Dawley  rats  by  the 
International  Institute  of  Synthetic 
Rubber  Producers  (HSRP)  and  in  BaCsFi 
mice  by  the  National  Toxicology 
Program.  The  nSRP  sponsored  a  two- 
year  inhalation  bioassay  of  Sprague- 
Dewley  rats  performed  at  Hazalton 
Labwatories  Europe  (HLE).  (Ex.  2-31) 
Ckoups  of  110  male  and  female  Sprague- 
Dawley  rats  were  exposed  for  6-hours 
per  day,  5  days  per  week  to  0. 1,000,  or 
8,000  parts  per  million  (ppm)  of  BD. 
The  males  wera  exposed  for  ill  weeks 
and  the  females  for  105  weeks. 
Statistically  significant  increased  rates 
of  tumora  wera  found  in  both  male  and 
female  rats.  Among  exposed  male  rets, 
thera  wera  increased  occurrences  of 
pancreatic  and  testicular  tiunon  and 
among  the  exposed  female  rats  thwe 
Mrere  higher  inddenoe  rates  of  uterine, 
zymbal  gland,  mammary  and  thyroid 
timiMS  uian  in  the  control  eroups. 

The  National  Tosdcology  Program 
(NTP)  has  p«rformed  two  chronic 
inhalation  bioassays  using  B6C3F1  mice. 
(Ex  23-1;  90;  96)  The  first  study,  NTP 
I,  was  intended  to  be  a  two-year 
bioassay,  exposing  groups  of  50  male 
and  femafe  mice  to  0,  625,  or  1,250  ppm 
of  BD  for  a  6-hour  day,  5  days/wreek. 
The  study  was  prematurely  curtailed  at 
60  weeks  for  the  males  61  weeks  for  the 
females  cauaed  by  an  unusually  high 
cancer  mortality  rate  due  to  malignant 
neoplasms  in  multiple  (»gans.  Despite 
smne  weaknesses  in  the  way  the  study 
was  conducted,  the  results  of  this  study 
show  that  BD  is  cleariy  carcinogenic  in 
these  mice,  with  statistically  significant 
increases  in  malignant  lymphranas. 
heart  hemangiosaroomas,  lung  tumors, 
and  forestomach  tumcKS  in  comparison 
to  the  controls  far  exposed  male  and 
fnnale  mice.  (Ex.  90)         — 


The  aecond  NTP  BD  chronic 
inhalation  bioassay,  NTP  n,  had  grtmps 
of  70  (except  for  the  group  expoeed  to 
the  hi^ieat  concentration,  wltidi 
contained  90)  mafe  and  female  mice 
expoaed  to  concentrations  of  0, 6.25.  20. 
62.5,  200  and  625  ppm  for  6  hours/day. 
5  days/week  fw  up  to  104  waaks.  The 
NTP  n  bioassay  provided  lower 
exposures,  doeer  to  prevailing 
occupational  exposura  levels,  than  the 
NTP  I  and  HLE  chnmic  inhalation 
studies.  The  NTP  II  supported  the 
pattern  of  carcinogenic  responae  found 
in  NTP  L  Both  mue  and  female  mice 
expoaed  to  BD  developed  tumors  at 
multiple  sites  induding:  Ijrmphomas, 
heart  hemangiosarcomas,  and  tumore  of 
the  limg,  liver,  forestomach,  and 
Harderian  gland  (an  accessory  lacrimal 
gland  at  the  inner  comer  of  the  eye  in 
animals;  they  are  rudimentary  in  man). 
Reproductive  tissues  wera  also 
adversely  affeded.  Among  the  exposed 
males  thera  wera  significant  increases  in 
timtors  of  the  preputial  gland;  among 
females  there  were  significant  increases 
in  the  inddence  of  ovarian  and 
mammary  tumon. 

In  1996,  a  retrospective  cohort  study 
by  Delsell  and  co-Mrorkers  of  about 
18,000  men  who  worked  in  North 
American  synthetic  rubber  plants  was 
submitted  to  OSHA.  (Ex  117-1)  In  this 
study  researchers  derived  estimates  of 
occupetional  exposure  to  BD  using  a 
variety  of  resources,  such  as  work 
histories,  engineering  data,  production 
notes,  and  employees'  institutional 
memories.  In  thmr  October  2, 1995 
report  Dr.  Delzell  et  al.,  cfaaraderized 
their  effort  as  follows: 

Retrospective  quantitativB  exposure 
estimatioii  was  doee  to  inaeaae  the  power  of 
&e  study  to  detect  aasocietimis  end  to  assist 
with  the  assessmanl  of  the  impact  of  specific 
exposure  levels  00  mortality  from  leukemia 
and  other  lymphopoietic  cancer*.  (Ex. 
117-1) 

In  AjHil  1996,  Dr.  Delzell  expressed 
concwn  with  possible  discrapandes 
between  estimated  cumulative 
exposures  and  actual  measurements. 
(Ex  118-2)  OSHA  believes  that  in  a 
well-conducted  study,  retrospective 
ejqxwure  estimates  can  be  reasonable 
smrrogates  for  true  exposures; 
misclassifications  or  uncertainty  can 
decrease  the  predsicm  of  the  risk 
estimates  derived  from  such  a  study,  but 
the  problem  must  be  severa  and 
wideq>read  to  invalidate  the  basic 
findings. 

At  tfie  time  of  publication  of  the 
propoaed  standard  on  occupational 
exposura  to  BD  (August  1990),  only  the 
NTP  I  mouse  and  td!£  rat  bioassays 
wera  available  for  quantitative  risk 
assessments  (QRA).  Presented  in  Table 
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V-9  is  an  overview  of  authorship  and 
data  sets  used  in  the  various  QRAs 
submitted  to  the  OSHA  docket.  With 
one  exception,  the  rest  of  the  (^lA's  in 
the  BO  Docket  have  relied  on  animal 
chronic  exposure  lifetime  bioassays. 
Each  of  the  Ave  risk  assessments 
discussed  in  the  proposal  based  its 


quantitative  risk  asseasment  on  one  or 
both  of  the  higher-exposure  chronic 
bioassays  (exposure  groups  exposed  to 
BD  concentrations  ranging  between 
62&-8.000  ppm).  (Exs.  17-5;  17-21;  23- 
19;  28-14;  29-3;  32-27)  The  three  QRAs 
conducted  using  bioessay  data 
subsequent  to  this  publication  of  the 


NTP  n  study  used  NTP  U  dsta  with 
exposures  of  6.25-625  ppm  BD,  closer 
to  actual  occupational  exposures,  for 
calculating  their  best  estimates  of  risk. 
(Exs.  90;  118-lb:  32-16) 

A  summary  of  each  of  the  ten  QRA's 
follows: 


Table  V-9.— Summary  Table  of  Quantitative  Risk  Assessments  (QRAs)  In  Order  of  Their  Review  in  the 

OSHA  BO  Standard 


ExhiM 


Author 


90 


iis-ib 
118-1  .. 
17-21  .. 


NaUontf  msMuls  tor  OocupsMontf  Safety  and  HeMi  (MOSH) 
(PrsNminary). 

NOSH 

NOSH 

UniMI 


NTP  II" 


). 


EPA  Carcinogen  Assessment  QnM4>  (CAQ) 


32-27 

32-16 
17-6  .. 
23-19 
29-3.. 


28-14 


CaMorraa  OocupsMonal  HaaMh  Program  (OOHP)  of  the  Caft- 
tomia  Departnerfl  of  HeaAh  servtoes  (COHS). 

She!  01  Corporation  „ 

UnAsd  States  EPA  omce  of  Toxic  Substances  OTS) 

ICF/Ciemsnl  Inc 

Cenlsr  tor  Technotegy.  Polcy.  end  Industrial  Developmsr*  at 
tfie  MaisechussHa  InstNuls  of  Technology. 

Environ  Inc _ 


NTP  II I 

Oaizal  at  al.  apidsmiotogM  study. 

HTP  \*  and  HLE<  bicasaayt;  Epidsmlological  baaed  on  Faien 

Ej^osuraDsta. 
NTP  I;  Hl£  bioassays  Epidemiological  based  on  Fsien  Expo- 


NTP  I.  NTP  II  snd  HLE  bioassays. 

NTPII 

NTPII 

NTP  I  and  HLE  bioassays. 

HLE  bioessay. 


•NTP  II.  The  Naional  ToKioaiogy  Program.  Technical  Report  434.  2-yeer 
6.25  mxi  82S  parts  per  mHion  (ppm)  of  BD 

•NTP  I.  The  National  ToxJcotogy  Progrsm.  pramafejrely  tsmfiinlsd  longims  bioasisy  of  B«CiFi  mice  to  2 
625  or  1200  ppm  of  BO 


of  BaCjFi  mice  to  5  exposura  gRMM  rsoei«4ng  between 

gRM/pe  raoeiwing  either 


BD 


HLE.  HazeMon  Lsboratortes  Europe's.  HeMms  bioessay  of  Spragus  OsMdey  rato.  sxpossd  gnMps  received  1,000  ppm  of  BD  or  8.000  ppm  of 


NIOSH-Quantitative  Risk  AssessmenU 
bssed  on  NTP  n 

In  the  early  1990't.  two  QRAs  were 
conducted  sequentially  by  the  National 
Institutes  for  Occupstional  Safety  and 
Health  (N10SH).  One  was  a  preliminary 
and  the  other  a  final,  with  the  latter 
using  final  pathology  data  for  histiocytic 
sarcomas  and  one  particular  type  of 
lymphoma  from  NTP  D.  bi  1991.  NIOSH 
submitted  a  preliminary  QRA  using  the 
then  preliminary  NTP  D  tumor 
pathology  data  for  various  individual 
organ  sites  (8  from  the  female  mice  and 
6  from  the  male  mice)  to  estimate  excess 
cancer  risk  at  different  BD  exposures 
over  an  occupational  lifetime.  (Ex.  90) 
For  all  gender-tumor  site  analyses. 
NIOSH  excluded  the  625  ppm  exposure 
group  in  its  best  estimate  of  risk  since 
the  plethora  of  competing  ttunors  *  in 
this  high  exposure  group  provide  less 
information  for  a  dose-response  analysis 
of  individual  tumor  sites  than  do  data 
from  some  of  the  lowrer  exposure 
groups.  Another  reeson  for  the 
exclusion  was  that  the  dose-time- 


•Compating  tumon  rtfan  to  tb*  Uci  of 
opportunity  of  ■  lalar  davaloping  tumor  (o  txprwt 
llaalf  du«  10  (ha  occurrHica  of  awly  <l«*«lopiag 
Wtlul  lufflor,  AuMMif  iIm  S2S  ppm  axpocura  group 
lymphocytic  lymphoniM  war*  tnotXMX  aarly 


davaloping  rumors  which  pravanlad  lalar 
<lavaloplng  rllmii  mich  aa  haart ' 
kom  poaaibiy  daraloping. 


response  relationship  in  mice  is 
saturated  for  exposures  above  500  ppm 
and  the  data  would  thus  {wovide  very 
little  additional  information  for  low 
dose  extrapolatioo.  NKDSH's  QRA  relied 
on  an  allometric  conversion  of  body 
weight  to  the  three-quarters  power,  (mg/ 
kg)V4.  and  equated  a  900-day-old  mouse 
to  s  74-year  old  htunan.  To  avoid 
duplication  of  risks.  NIOSH  presented 
only  maximum  likelihood  estimates 
based  on  the  aggregate  of  all  types  of 
l)rmphomas  even  though  dose-response 
data  were  also  svailable  for  the 
lymphocytic  lymphoma  subset. 

Or  the  Touiteen  aender-tmnor  site  data 
sets  NIOSH  modeMd  to  extrapolate 
animal  data  to  humans.  12  (86%) 
yielded  excess  risks  greater  than  2 
cancer  deaths  per  1,000  woriwrs.  given 
an  8-hour  TWA  lifetime  occupational 
exposiire  of  1  ppm  BD.  Estimates  of 
excess  risks  to  workers  based  on  the  best 
fitting  models  kxr  eech  of  the  six  dose- 
time-responae  relationships  for  male 
tumor  sites  ware  between  0.4  and  15.0 
per  1 ,000  workers  assuming  an  8-bour 
TWA.  45  year  occupational  exposure  to 
1  ppm  BD.  Among  estimates  based  on 
male  mice's  doee-rssponse  data,  the 
lowest  and  highest  excess  risk  estimates 
were  &t>m  the  heart  hamangiosarcoma 
and  Harderian  gland  dose  response 
relationships,  respectively.  For 
estimates  of  excess  risk  baaed  on  either 


gender's  set  of  individual  tumor  dose- 
response  relationships,  only  the  heart 
hemangiosarcoma  data  predicted  a  risk 
of  less  than  1  per  1,000  woriisrs  with  an 
occupatioDal  lifetime  exposure  of  1 
ppm:  these  data  predicted  0.4  and 
3x10  ~' excess  cancer  cases  per  1,000 
workers  beaed  on  the  best  fitting  models 
for  male  and  female  mice,  respectively. 

Based  on  tissue  sites  in  females,  the 
excess  risk  estimatee  for  8-hour  TWA 
occupational  lifatinie  exposure  to  1  ppm 
BD  range  betwreen  4  and  31  per  1,000 
workers. 

NIOSH  presented  its  findings  for 
lifetime  exposure  to  2  ppm  as  follows: 

Baaed  on  tumors  at  the  most  sensitive  site, 
the  female  mouse  lung  laasumlag  (iiig/kg)V4 
convenion),  oor  maximum  likelihood 
estimates  of  the  projaclad  human  increased 
risk  of  cancer  due  to  a  liistime  occupational 
exposura  to  BD  at  a  TWA  PEL  of  2  ppm  ii 
approximately  60  in  1,000  (workers).  (Ex.  90) 

For  the  linear  models,  if  scaling  were 
on  s  (mg/kg)  basis  rather  than  the  (mg/ 
kg}y4  used  by  NIOSH  for  all(Hnetric 
conversion,  the  revised  estimate  of 
excess  cancer  risk  fcr  an  8-hour  TWA 
occupational  lifetime  exposure  to  2  ppm 
BD  would  decrease  approximately  6 
fold  to  9.2  per  1,000  woskers  baaed  on 
the  same  female  mouse  luiw  tumor  data. 

In  1903.  NIOSH  fbulizediu  estimates 
of  excess  risk  cauaed  by  occupational 
exposure  besed  on  the  tumorigsnesis 


Federal  Register  /  Vol.  61,  No.  214  /  Monday,  November  4,  1996  /  Rules  and  Regulations     56781 


experience  of  mice  in  the  NTP  n  study. 
(Ex.  118-lB)  The  rounded  maximum 
likelihood  estimates  (MLE)  fit>m  the 
final  QRA  are  presented  in  Table  V-10. 
NIOSH  expanded  the  gender-tumor  sites 
to  include  histiocytic  sarcoma  for  both 
male  and  female  mice.  NIOSH  chose  to 
present  only  its  risk  estimate  based  on 
lymphocytic  lymphoma,  rather  than  an 
assessment  based  on  the  aggregate  of 
lymphomas.  In  the  preliminary  and 
final  NIOSH  QRAs,  1-stage  time-to- 


tumor  models"  rounded  estimates  of 
risk  associated  with  lifetime  exposure  to 
1  ppm  BD  ranged  from  1  to  30  excess 
cancer  cases  per  1,000  workers,  with 
estimates  bai«d  on  the  male- 
lymphocytic  lymphoma  and  the  female- 
lung  dose-response  data  providing  the 
lower  and  upper  ends  of  the  range  of 
risk,  respectively. 

As  part  of  its  sensitivity  analyses, 
NIOSH  derived  the  estimates  of  risk 
based  on  (1)  equating  a  human  lifespan 


to  a  mouse  equivalent  age  of  784  days, 
a  figure  OSHA  has  used,  and  (2) 
equating  a  human  lifespan  to  a  mouse 
lifespan  of  900  days  (a  figure  more  often 
used  by  NIOSH.)  The  best  estimates  of 
risk  equating  human  lifespan  to  a  mouse 
lifespan  of  784  days  were  lower,  by 
about  one-third,  than  those  assuming  a 
human  lifespan  equivalency  to  900  days 
for  the  mouse,  all  else  held  constant. 


TABLE  V-10.— NIOSH'S'  FINAL  QUANTITATIVE  RISK  ASSESSMENTS  (QRA)  MAXIMUM  UKEUHOOD  ESTIMATES  (M.LE.S)'' 

PER  1,000  Workers  of  Lifetime  Excess  Risk  Due  to  an  Occupatk)nal«^  Exposure  to  l  ppm  of  BD  Using 
Best  Fitting  Models,  as  Designated  by  Number  of  Stages  of  the  Weibull  Time-to-Tumor  Model 


Gender-tumor  site 


MLE,  Final  QRA 
(Stages) 


Male  mouse: 

Forestomach 

Harderian  gland 

Heart  hemangiosarcoma 

Histiocytic  sarcoma 

Liver 

All  Lymphoma 

Lymphocytic  lymphoma  .. 

LUOQ  

Female  mouse: 

Forestomach 

Harderian  Gland  

Heart  hemangiosarcoma 

Histiocytic  sarcoma 

Liver 

All  lyrrphoma 

Lymphocytic  lymphoma  .. 

Lung 

Mammary 

Ovarian  


0.03  (2) 

10(1) 

0.5  (2) 

6(1) 

4(1) 

NA 

0.9  (1) 

10(1) 


5(1) 

7(1) 

3xip-M3) 

10(1) 

7(1) 

NA 

9(1) 

30(1) 

4(1) 

9(1) 


■Based  on  NTP  II,  exckxfing  the  625  ppm  exposure  category,  equating  a  900-day-old  mouse  to  a  74-year  old  human  and  assuming  an 
aHometrtc  conversion  of  {mg/kg)^*. 
|>  Rounded  to  one  signrficant  figure. 
<"  Occupational  lifetime  is  an  Brhour  time-weighted-average,  40-txxjrs  per  week,  50-weeks  per  year,  time-weighted-average  (TWA)  tor  45-years. 


The  Carcinogen  Assessment  Group  QRA 

The  Carcinogen  Assessment  Group 
(CAG)  and  the  Reproductive  Effects 
Assessment  Group  of  the  Office  of 
Health  and  Environmental  Assessment 
at  the  United  States  Environmental 
Protection  Agency  (EPA)  also  conducted 
an  assessment  of  the  mutagenicity  and 
carcinogenicity  of  BD.  (Ex.  17-21)  In  its 
quantitative  risk  assessment,  CAG  used 
both  male  and  female  response  data 
from  the  two  chronic  bioassays  available 
at  the  time,  NTP  I  with  B^CsFi  mice  and 
the  HLE  Sprague  Dawley  rat  study.  The 
CAG  analysis  is  based  on  EPA's 
established  procedures  for  quantitative 
risk  analyses,  which  fit  the  total  number 
of  animals  with  significantly  increased 
or  highly  unusual  tumors  with  the 
linearized  multistage  model  and  use  the 
upper  95%  confidence  interval.  Mice 
d)ring  before  week  20  and  rats  dying 
diuing  the  first  year  of  the  study  (before 
the  o^rvation  of  the  first  tiunorj  were 


eliminated  &t>m  the  analysis  to  adjust 
for  non-tumor  differential  mortali^. 

The  dose-metric  was  based  on  a 
preliminary  report  by  the  Lovelace 
Inhalation  Toxicology  Research  Institute 
of  its  six-hour  exposure  study  in  BsCsFi 
mice  and  Sprague  Dawley  rats  at 
different  concentrations  of  BD,  roughly 
corresponding  to  the  concentrations 
used  in  NTP  I  and  HLE,  writh  total 
internal  BD  equivalent  dose  expressed 
as  a  function  of  inhalation  exposure 
concentration.  Then  CAG  estimated  the 
amount  and  percent  of  BD  retained  for 
various  exposure  concentrations  in 
these  bioassays.  These  internal  dose- 
estimates  were  then  extrapolated  to 
humans  based  on  animal-to-himian  ppm 
air  concentration  equivalence. 

CAG  adjusted  risk  estimates  from  the 
mouse  study  by  a  factor  of  (study 
duration/lifetime)  ^  to  account  for  less- 
than-lifetime  observations,  since  the 
NTP  I  study  was  prematurely 
terminated  at  60  weeks  for  males  and  61 


weeks  for  females  due  to  predominating 
cancer  mortality.  CAG  extrapolated  the 
short  lifespan  mouse  data  to  an 
expected  mouse  lifetime,  104  weeks,  in 
order  to  estimate  lifetime  risk  to 
humans. 

CAG  estimated  all  risks  based  on 
continuous  exposure  to  BD,  24  hours 
per  day,  365  days  per  year,  for  a  70- year 
lifetime.  The  incremental  unit  risk 
estimates  for  the  female  mouse  were 
about  eight  times  as  high  as  those  for  the 
female  rat;  for  the  males,  the 
incremental  unit  risk  estimate  for  mice 
was  about  200  times  as  high  as  for  rats. 
The  CAG  final  incremental  unit  risk 
estimate  of  0.64  (ppm)  ~ '  is  based  on  the 
geometric  mean  of  the  upper- limit  slope 
estimates  for  male  and  female  mice  and 
would  predict  an  upper  limit  of  640 
excess  cancers  per  1 ,000  people  exposed 
to  1  ppm  continuously  thixjii^out  their 
lifetime,  70  years.  Extraptolating  this 
same  estimate  to  an  equivalent  45-year 
working  lifetime  of  240  work  days  per 
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year  a(  an  8-hour  TWA  exposure  to  1 
ppm  BD  would  yield  an  upper-limit  risk 
estimate  of  90  excess  cancers  per  1,000 
workers.  If  the  working  day  is  assumed 
to  require  on»-half  (10m ')  the  daily 
tidal  volume,  the  total  amount  of  air 
inhale,  the  excess  would  be  135  cancers 
per  1.000  workers. 

California  Occupational  Health  Prognm 
(COHP)QRA 

In  1990,  five  years  after  the  CAC 
conducted  its  quantitative  risk 
assessment,  the  California  Occupational 
Health  Pragram  (COHP)  produced  Its 
estimates  of  risk  with  a  similar 
assessment  of  the  carcinogenicity  of  BD, 
using  the  same  available  bioaasays.  with 
more  recant  information  on  BD  riak  in 
humans,  pharmacokinetic  [PK) 
modeling,  and  animal  low  exposure 
absorption  efficiency.  (Ex.  32-16)  Using 
three  separate  doae-metrics  for  each 
bioessay  and  multistat  models  to 
characterize  the  basic  doae  response 
relationship.  CAG  presented  several 
quantitative  estimates  of  incremental 
lifetime  imit  risks.  Quantal  lifetime 
response  multistage  models  were  fit  to 
the  daU.  COHP.  like  NIOSH.  used  the 
individual  data  with  a  multistage 
Weibull'  tdne-to-tumor  model  to 
characterize  the  dose  response 
relationship.  COHP  stated  that  it  also  fit 
Mantel-Bryan  and  log-normal  models  to 
the  data,  and  that  the  multistage  models 
gave  a  better  fit:  the  results  obtained 
with  these  other  models  were  not 
reported. 

COHP  performed  calculations  on  each 
primary  tumor  site  separately,  and  also 
did  calculations  on  the  pool  of  primary 
tumors  that  showed  significantly 
increased  tumor  incidences.  For  their 
main  doee-metric.  COHP  refined  the 
CAG  approach,  using  a  revised  estimate 
of  low-exposure  absorption  via 
inhalation.  COHP  also  included  an 
estimate  of  the  PK  model  derived  BD 
monoepoxide  metabolites,  but  de- 
emphasized  their  use  by  stating  that 
these  were  "presented  tor  comparative 
purpoaes  only."  The  third  doee-metric 
was  straight  ppm  for  animal-to-human 
species  conversion  (adjusting  for 
duration  of  exposure).  COHP  stated: 

(CX)HP)  followed  staixlard  EPA  prKtioe  and 
assumed  that  ■  certain  exposure 
concentration  in  ppm  or  mg/m '  in 
axperimenlal  animals  was  equivalent  to  the 
lame  exposura  concentration  in  humans.  (Ex. 
32-10) 

Uke  CAG.  COHP  also  adiusted  (or  less 
than  lifetime  survival  in  the  NTP I 
mouse  study,  by  using  a  cubic  power  of 
time,  (study  duration/lifetime)  *. 
OOHP's  potency  estimate  adiustmant  for 
the  mefe  mouse  study  with  60-w«ek 
survival  was  5.21:  far  the  61- 


female  mouse  survival  the  adjustment 
was  4.96. 

With  all  the  combinations  of  sites, 
species,  sexes,  models,  and  doae- 
metrics.  COHP  praaented  over  60 
potency  estimates  for  the  rat  and  over 
100  for  the  mouse.  As  with  the  CAG  and 
other  analyses,  the  estimates  baaed  on 
NTP  I  were  typically  one  to  two  orders 
of  magnitude  greater  than  those  based 
on  the  rat  for  similar  dose-metrics, 
models  and  total  tumors.  CCXiP  chose 
the  estimates  based  on  the  male  mouse 
as  final  indicators  of  human  riak  baaed 
on  the  "superior  quality  of  the  mouse 
study."  From  these  estimates,  usiiM  the 
quantal  form  of  the  multistage  mo<Ml. 
COHP  chose  "the  upper  bound  for 
plausible  excess  cancer  risk  to  humans." 
COHP's  final  cancer  potency  estimste  of 
0.32  (ppm)~  ■  presented  in  unitsof 
continuous  lifetime  exposura.  is  based 
on  all  significant  tunxNS  in  the  male 
mouse  snd  uses  the  internal  BD 
equivalent  dose  conversion  fector  of 
0.54  mg/kfi-d/ppm  for  the  mouse  and 
animal-to-human  ppm  equivalency. 
COHP's  final  potency  estimate  was  one- 
half  the  value  of  0.64  (ppm)  ~  ■ 
calculated  by  the  CAG;  the  diOerance  is 
due  mainly  to  a  low  expoaure 
absorption  modification  by  COHP.  The 
continuous  lifstime  exposure  potency 
fector  converts  to  a  working  liwtime  risk 
of  45  to  67  excess  cancers  per  1.000 
workers,  exposed  to  1  ppm  of  BD  at  an 
8-hour  TWA  over  a  45  year  working 
lifetime. 

COHP.  like  CAG,  attempted  to 
determine  whether  its  aniinal-based  risk 
extrapolation  could  predict  the 
leukemia  mortality  MMerved  in 
epidemiology  studies.  Following  the 
approach  employed  by  CAG  in  its 
analyses  of  the  Meinhardt  (1982)  study, 
the  COHP  compared  its  estimates  of  risk 
from  bioassays  to  the  then  most  recant 
epidemiological  studies  of  Downs  et  al. 
(1987)  and  Matanoski  and  Schwartz 
(1987).  Both  COHP  and  CAG  used  MLEs 
based  on  mouse  lymphoma  for 
comparing  the  animal-derived  potency 
estimates  with  the  occupational 
response.  In  addition,  neither  COHP  nor 
CAG  used  the  upward  adjustment  fector 
of  approximately  5  to  correct  for  the 
less-tnan-lifaftime  duration  of  NTP  L 
Because  neither  of  these  epidemiology 
studies  (Downs  et  al.  (1087)  or 
Matanoski  and  Schwartz  (1987))  had 
recorded  cnxMura  sstimatss,  the  CCXIP 
railed  on  8-nr  TWA  sstimatss  of  1  and 
10  ppm  taken  at  difhrant  but  similar 
planU  raported  by  Fa)en  et  al.  (1066). 
For  lifetime  unit  risk  estimstes,  OCfflP 
used  the  initial  MLE  of  0.0188  (ppm)-  ■ 
derived  bom  the  maim  mouse  lyinphianu 
analysis,  unad}usted  far  Ises  fhan- 
lifstlme  survivaL  This  part  of  the 


analysis  also  assumed  thst  a 
lymphocytic  outcome  in  the  aninuiU 
would  equate  to  leukemia  death  in 
humans.  These  sssumptions  yielded  a 
range  of  6  to  21  predicted  lymphocytic 
cancer  deaths  (for  1  and  10  ppm 
exposxires)  versus  the  8  obswved  by 
Downs  etal. 

Office  of  Toxic  Substances  (OTS)  QRA 

The  Office  of  Toxic  Substsnces  (OTS). 
U.S.  Environmentsl  Protection  Agency 
(EPA)  conducted  a  quantitative  risk 
assessment  using  only  the  NTP  I  data. 
(Ex.  17-5)  The  reasons  dted  fat  this 
choice  include:  (1)  The  mouse  is  a  more 
sensitive  test  spedes  for  BD  than  the  rat: 

(2)  a  quality  control  review  had  been 
done  for  the  mouse  bioessay  at  the  time 
OTS  wrote  its  risk  assessment  whereas 
none  was  available  for  the  rat  bioessay; 

(3)  greater  amount  of  histopathological 
data  was  svsilabfe  for  the  NTP  I  study 
thsn  for  the  HLE  rat  study;  and  (4)  the 
type  of  BD  feedstock  used  by  NTP  I  had 
a  much  lower  dimer  concentration  than 
the  BD  used  by  HLE  (increesed  dimer 
concentration  results  in  the  lowering  of 
availability  of  BD  for  metabolism  to  the 
mono-  and  di-epoxides.  which  are 
thought  to  be  the  carcinogenic  agents). 
To  compensate  for  early  termination  of 
the  NTP  I  study,  OTS  adjusted  dose  by 
a  fector  of  (study  duration/lifetime).' 
Butadiene  ppm  exposure  concentration 
wss  used  as  the  messura  of  dose  and 
mouse-to-human  species  extrapolation 
was  also  on  a  ppm  equivalence  basis. 
OTS  estimated  cancer  risks  based  on 
heart  hemangiosarcoma  and  pooled 
tumore  (grouping  of  sites  showing 
statistiouly  significant  elevated 
incidence  rates)  tumora  using  a  1 -stage 
quantal  model  Workplace  exposures  to 
BD  were  converted  to  estimated  lifetime 
average  daily  doees.  Since  the  NTP  I 
study  was  curtailed  at  61  weeks,  ttunor 
incidence  rates  were  sdjusted  for 
survival  by  life-table  methods.  Cancer 
risks  were  based  on  administered  dose 
of  BD  and  not  delivered  dose  to  various 
tsiget  organs.  (Ex.  17-5)  Estimated  05% 
upper  confidence-limits  for  the  excess 
risk  of  cancer  bxan  an  occupational 
lifetime  exposure  to  an  8-hour  TWA  of 
1  ppm  BD.  for  240  days/year  for  40 
years,  ranged  between  10  and  30  per 
1,000  woneis,  based  on  pooled  tumor 
incidence  for  female  and  male  animals, 
respectively. 

ICF/Clement  Estimates 

In  1086.  ICF/Clement  (ICF)  estimated 
the  risk  ol  cancer  associated  with 
occupational  exposure  to  K).  (Ex.  23- 
10)  ICF  determined  that  only  the  NTP  I 
data  were  suitable  far  a  risk  sisessment 
baaed  on  animal  data.  (NTP  n  dats  were 
not  avaikbfe  at  that  time)  baaed  on  ICF/ 
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Clement's  concern  over  the 
discrepancies  between  HLE's  summary 
statistics  and  individual  counts.  ICF 
chose  to  use  individual  timior  type  data 
for  some  of  its  analyses.  ICF  fitted  a 
linearized  multistage  quantal  model  to 
the  NTP  I  data.  BssmI  on  a  preliminary 
study  by  Bond  (a  senior  toxicologist  at 
the  Chemical  Industry  Institute  of 
Toxicology),  ICF  adjusted  the  NTP  I 
exposure  concentrations  for  percent 
retention  which  varied  inversely  from 
100%  at  1  ppm  to  5%  at  1.000  ppm. 

ICF  assumed  ppm  as  the  proper  dose- 
metric  and  ppm  to  ppm  for  the  mouse- 
to-human  species  extrapolation  factor. 
(Exs.  23-86;  23-19)  The  95%  upper 
confidence  limit  estimates  of  risk  based 
on  pooled  female  tumor  data  with  a 
lifetime  occupational  exposure  was  200 
per  1,000  workers  at  1  ppm  BD,  and  400 
per  1,000  workers  at  5  ppm  BD;  the  non- 
proportionality  reflects  me  assumption 
of  lower  percentage  retentions  at  higher 
concentrations. 

Massachusetts  Institute  of  Technology 
(MIT)  QRA 

Hattis  and  Wasson  at  the  Center  for 
Technology,  Policy,  and  Industrial 
Development  at  MTT  conducted 
pharmacokinetic/mechanism-based 
analyses  of  the  carcinogenic  risk 
associated  with  BD.  (Ex.  29-3)  The 
analyses  include  both  HLE  and  NTP  I 
data.  Key  elements,  such  as  partition 
coefficients  for  blood/air  anq  tissue/ 
blood,  were  not  available  to  be 
measured  and  had  to  be  estimated.  The 
best  estimate  of  excess  risk  of  cancer 
given  a  lifetime  occupational  exposure 
of  1  ppm  BD  8-hr  tWA  was  5  per  1,000 
woricere  based  on  the  NTP  I  female 
mouse  data  set,  incorporating 
pharmacokinetic  models  which  set  the 
blood/air  partition  coefficient  to  0.2552. 
Based  on  the  HLE  female  rat  data  with 
a  blood/air  partition  coefficient  of 
0.2552,  an  excess  risk  was  estimated  to 
be  0.4  additional  cases  of  cancer  for 
every  1,000  wwlcere  at  an  8-hour  TWA, 
occupational  lifetime  exposure  to  1  ppm 
BD. 

Environ  QRA 

Environ  conducted  a  quantitative  risk 
assessment  based  on  the  HLE  rat 
bioessay  data.  (Ex.  28-14)  Environ  noted 
that  the  relatively  high  BD 
concentrations  of  the  earlier  bioassays 
(HLE  with  groups  e^qrased  to  8,000  and 
1,000  ppm  BD  and  NTP  I  with 
exposures  of  1,250  and  625  ppm  BD) 
made  it  diffictilt  to  extrapolate  risks  to 
the  relevant,  lower  exposure  levels  of 
BD  in  occupational  settings.  Environ 
stated  that  among  BeCsFi  mice, 
metabolic  saturation  occura  with  8-hour 
TWA  BD  concentrations  greater  than 


500  ppm;  thus,  the  time-dose-response 
relationship  is  difiierent  at  higher  doses 
than  at  lower  doses.  Environ  stated  that 
the  methodological  problems  and  the 
high  early  mortality  shown  in  the  NTP 
I  data  contributed  to  the  uncertainty  of 
its  relevance  to  human  risks  and 
therefore  chose  to  use  the  HLE  rat 
bioassay  data  insteed.  Environ  believes 
that  human  metabolism  of  BD  is  more 
similar  to  that  in  the  Sprague-Dawley  rat 
than  in  the  B6C3F1  mouse.  Extrapolated 
risks  were  based  on  estimates  of 
absorbed  dose,  expressed  in  mg/kg,  as 
defined  in  the  Bond  et  al.  (1986) 
absorption  study.  (Ex.  23-86) 

Environ  used  the  HLE  female  rats  to 
estimate  the  extra  lifetime  risk  of 
developing  cancer  given  an 
occupational  lifetime  8-hr  TWA 
exposure  to  1  ppm  BD.  Using  MLEs 
from  multistage,  Weibull,  and  Mantel- 
Bryan  models,  based  on  the  total 
number  of  female  rats  with  significantiy 
increased  tumors,  Environ 's  predicted 
occupational  lifetime  risks  were  0.575 
(Multistage),  0.576  (Weibull),  and  0.277 
(Mantel-Bryan)  per  1,000  workers. 

Shell  Oil  Company  QRA 

Shell  Oil  Company  estimated  excess 
cancer  risks  by  the  multistage  qiiantal 
and  the  Weibull  time-to-tumor  models 
based  on  female  heart 
hemangiosarcomas  and  pooled 
malignant  tumors  from  tiie  NTP  II  study. 
Shell  estimated  human  risks  based  on 
various  assimiptions,  correcting  for  BD 
retention  and/or  relative  human  epoxide 
dose.  Shell  stated  that  the  Weibull  time- 
to-tumor  model  better  characterized 
risks  since  it  was  able  to  fully  utilize 
available  dose-response  data,  including 
time  until  onset  of  tiunors  and  latency 
(time  fit>m  initiation  imtil  detection  of 
tumor).  (Ex.  32-27)  Shell  used 

*  *  *  crude  time-to-tumor  data  consisting 
of  early  deaths  to  40-  weeks,  40-week  interim 
sacrifices,  deaths  to  65-  weeks,  65-week 
interim  sacrifices,  death  to  104-  weeks  and 
temiinal  sacrifices  *  *  *  in-lieu  of 
individual  animal  data  [for  NTP  11  data).  (Ex. 
32-27} 

OSHA  believes  that  the  true  dose- 
response  relationship  is  obsctired  by 
Shell's  use  of  crude  time-to-tumor  data 
and  its  grouping  of  early  deaths  to  40 
weeks,  deaths  to  65  weeks  and  deaths  to 
104  weeks:  instead,  dose-time-tumor 
response  data  for  each  individual  mouse 
should  have  been  used. 

Shell  did  not  explain  why  it  chose 
one  model  over  the  other.  For  example, 
without  explanation.  Shell  dropi}ed  the 
highest  exposure  group.  625  ppm,  when 
estimating  lifetime  occupational  risk  for 
all  of  its  Weibull  time-to-tumor  models 
and  dropped  additional  dose  groups 
when  using  some  multistage  qtiantal 


models.  Moreover,  estimates  of  excess 
risk  were  presented  only  for  5-stage 
Weibull  time-to-ttmior  models,  although 
there  is  no  discussion  of  correct  model 
specifications.  For  example,  no  reasons 
are  given  for  choosing  the  5-stage  model 
rather  than  another.  Also,  Shell  does  not 
support  its  estimation  that  the  latency 
between  the  induction  of  a  tumor  and 
its  observation  is  for  the  pooled  female 
mice  malignant  tumors  and  40-weeks 
for  the  female  mice  heart 
hemangiosarcomas. 

Based  on  the  Shell  analyses, 
extrapolating  from  pooled  malignant 
female  mice  tumors,  assuming  10% 
human  BD  retention  efficiency  at  2 
ppm,  and  on  a  5-stage  Weibull  time-to- 
ttmior  model,  one  would  expect  18 
excess  cancers  per  1,000  workers  given 
an  8-hour  TWA  occupational  lifetime 
exposure  of  2  ppm  BD.  Based  on  the 
same  data  set,  but  assuming  a  mouse-to- 
human  species  conversion  fector  based 
on  an  epoxide  ratio  of  590  (mouse-to- 
monkey]  in  addition  to  a  10%  BD 
retention  efficiency  factor,  the  estimate 
of  excess  risk  of  cancer  drops  to  0.3 
cases  per  1,000  workers  with  an  8-hour 
TWA  occupational  lifetime  exposure  of 
2  ppm.  Using  the  same  pooled 
malignant  female  mice  tumors,  but 
assuming  the  blood  epoxide  estimates  of 
the  Dahl  et  al.  study  and  an  8-hour  TWA 
lifetime  occupational  BD  exposure  of  2 
ppm,  the  estimate  of  excess  risk  of 
cancer  is  slightly  lower,  0.24  per  1,000 
workers.  The  excess  risk  estimates  based 
on  female  hemangiosarcomas  and  a  5- 
stage  Weibull  time-to-t\mior  model  and 
occupational  lifetime  exposure  to  2  ppm 
of  BD  were:  (a)  6.4x10  -  ^  (assuming  a 
10%  BD  retention  factor);  (B)  6.2x10-  's 
(assimiing  a  10%  BD  retention  factor 
and  an  epoxide  ration  of  590);  and  (c) 
1.3x10  -  ■  ■  (assuming  the  blood  epoxide 
estimates  of  the  Dahl  et  al.  study). 

Shell  also  presented  the  Environ  Inc. 
QRA  based  on  the  HLE  Sprague-Dawley 
rat  bioassay  and  made  similar 
adjustments  for  BD  retention  and  blood 
epoxide  to  those  it  made  for  the  NTP  II 
B6C3F1  mice  data.  As  had  Environ,  Shell 
stated  that  the  dose-  response  of  the  rat 
is  more  relevant  than  that  of  the  mice  in 
predicting  risk  in  himians.  Shell 
concluded  that  the  risk  estimates 
derived  from  HLE  Sprague  Dawley  rat 
data  should  be  given  greater  weight  than 
those  based  on  the  BeCjFi  mouse  data. 

NIOSH's  QRA  Based  on  the  Delzell  et  al. 
Study 

NIOSH  estimated  the  excess  risk  of 
woriiLere  developing  leukemia  based  on 
the  DelzeU  et  al.  preliminary  estimates 
of  occupational  exposure  categories  of  a 
retrospective  cohort  study.  (Exs.  117-1; 
118-1)  NIOSH  derived  excess  risks  from 
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the  best  fitting  relative  risk  (RR)  model, 
the  square  root  model,  as  fit  by  Delxell 
et  al.  who  adjusted  for  age,  years  since 
hire,  and  calendar  period.  The  preferred 
final  model  specified  by  Delzell  et  al. 
was: 

Relative  Risk-l-M).17x(BD  ppm-years)^^ 
Under  this  model  the  age-cause  specific 
leukemia  death  rates  (ACSDR)  are  a 
function  of  cumulative  occupational 
exposure  up  to  that  age.  The 
occupational  ACSDRs  are  a 
multiplicative  function  of  background 
ACSDR  times  the  BD-caused  relative 
increase  (0.17  *  BD  ppm-years)  in 
leukemia.  These  total  ACSDRs  %vere 
then  applied  to  an  actuarial  program 
which  adjusted  for  competing  risks  to 
estimate  lifetime  excess  risk  of  leukemia 
associated  with  45-year  8-hour  TWA 
occupational  exposures  for  a  number  of 
PELa  for  BD.  Estimates  of  background 
rates  of  leukemia  and  all  causes  of  death 
were  taken  from  the  mortality  rates  for 
all  males.  20  to  65  years  of  age.  from  the 
1089  Vital  Statistics  of  the  United 
States.  This  model  estimates  the  excess 
risk  of  leukemia  death,  given  an 
occupational  lifetime  exposure  of  2  ppm 
of  BD,  as  11  per  1.000  workers. 
Lowering  the  8-hour  TWA  occupational 
lifetime  BD  PEL  to  1  ppm.  on  average, 
one  would  expect  there  to  be  8  excess 
leukemia  deaths  per  1,000  workers  over 
a  working  lifetime. 

In  most  animal  bioassays,  exposure  to 
chemical  carcinogens  is  usually 
associated  with  an  elevated  tumor 
incidence  at  only  one  or  two  target 
tissues.  BD  is  of  great  concern  because 
significantly  increased  incidences  of 
tumors  at  multiple  sites  and  doses  were 
observed  in  both  rats  and  mice. 

OSHA's  final  risk  assessment  is  based 
upon  the  NTP  D  bioassay.  (Exs.  90;  06) 
In  NTP  n,  the  following  timior  sites' 
incidence  rates  were  elevated:  Heart, 
lymph  nodes,  lung,  forestomach. 
Harderian  gland,  preputial  gland,  hver, 
ovaries  and  mammary  gland.  The  NTP 
n  bioassay  was  preferred  over  the  NTP 
I  mouse  and  the  HLE  rat  bioassay  for 
several  reasons.  First,  most  of  the 
exposure  levels  for  NTP  n  (6.25,  20,  62.5 
and  200  ppm)  were  closer  to  current 
occupational  exposure  levels  than  were 
those  in  the  other  bioassays  (625;  1.000 
and  8,000  ppm);  studies  with  higher 
than  typical  occupational  exfxwure 
concentrations  may  lead  to  difficulties 
in  extrapolating  the  effects  to  the  lower 
concentrations  of  BD  which  typically 
occur  in  current  occupational  settings. 
Furthermore,  for  doses  (625  to  8,000 
ppm)  above  the  metabolic  saturation 
level  of  500  ppm,  the  biologically 
effective  doses  are  not  proportional  to 
ppm  exposure  concentrations.  Second. 


the  NTP  n  mica  were  suoceMfully 
randomized  to  expocura  groups  and 
their  individual  pathology  reports  %irare 
consistently  coded.  The  randomization 
of  the  bioassay  mouse  population  lands 
to  the  internal  validity  of  the  study 
through  the  similar  composition  of 
experimental  and  control  groups.  Third. 
Good  Laboratory  Practices  were 
followed,  as  verified  by  audits.  Fourth, 
there  was  s  clear  doae-response 
relationship  for  several  cancer  sites. 
Fifth,  since  the  carcinogenic  mechanism 
is  still  unknown,  OSHA  conservatively 
estimates  excess  risk  to  humans  baaed 
on  the  experience  of  the  mora  sensitive 
animal  spedes  unless  there  is  specific 
evidence  indicating  that  the  choice  of 
that  species  is  inappropriate.  Sixth,  risk 
assessment  rasuits  based  on  the 
preliminary  findings  from  the  most 
recent  epidemiologic  study  suraest  that 
the  B«C>F|  mouse  is  a  reasonabfe 
species  to  use  fw  quantitative  risk 
assessment.  (Ex.  118-1} 

For  its  risk  assessment.  OSHA  has 
focused  exclusively  on  those  tumor  sites 
that  are  scientifically  pertinent.  From 
the  NTP  n  study,  the  range  of  excess 
cancer  risk  associated  with  a  lifetime 
occupational  exposuire  to  BD  is 
estimated  based  on  the  dose-response 
relationships  of  four  target  tissues,  three 
common  to  both  genders:  Heart 
(hemangiosarcoma),  limg,  and 
lymphoma,  and  one.  ovarian  tumors, 
observed  in  one  gender  only.  OSHA's 
focus  on  these  four  individual  target 
tissues  is  based  not  on  an  objection  to 
the  use  of  other  tissue  tumors  and  sites 
but  rather  on  the  judgment  that  the 
chosen  animal  sites  are  appropriate 
because  they  include  botn  rare  (e.g., 
heart  hemansfosarcoma)  and  common 
tumors  (e.g..  lung)  and  those  sites  with 
the  lowest  (heart  hemangiosarcoma)  and 
highest  inddsDce  rates  (lymphatic). 

Three  of  the  iargat  organs  chosen  for 
the  QRA  demonstrated  s  significantiy 
elevated  tumor  incidence  in  both  male 
and  female  animals;  ovarian  tumor 
incidence  was  also  significantly 
elevated  in  female  animals.  For  both 
male  and  female  mice,  heart 
hemangiosarcomas  were  selected  for 
modeling  because  there  is  virtually  no 
backgroimd  incidence  of  heart 
hemangiosarcoma  among  imtreated 
mice  in  the  NTP  control  population; 
only  0.04%  of  unexposea  BtC^i  mice 
develop  heart  hemangiosarcoma,  and 
thus  any  observed  increase  in  the 
incidence  of  heart  hemangiosarcoma 
could  be  attributed  to  BD  exposure.  (Ex. 
114,  D.  121)  The  earlier  developing 
lympnocytic  lymphoma  caused  a 
significant  number  of  mice  to  die. 
Therefore,  leeving  mice  are  left  at  risk 
for  the  later  developing  timior,  heart 


hemangiosarcoma.  (Ex.  114.  p.  123)  This 
situation  is  known  as  competing  risk 
(the  lack  of  opportunity  for  later 
developing  tumors  to  express 
theoiselves  because  an  earlier 
developing  tumor  has  already  caused 
the  death  of  the  animal.  The  occurrence 
of  heart  hemangiosarcomas  in  the  NTP 
study  is  even  more  notable  because  of 
these  competing  risks. 

In  the  abaenoe  of  definitive, 
pharmacokinetic  information.  OSHA 
has  estimated  excess  risks  to  humans 
based  on  the  most  sensitive  species-sex- 
timior  site.  Lung  tiunore  are  the  most 
sensitive  sites  for  both  male  and  female 
BtCjFi  mice  and,  as  such,  ¥vere 
included  in  OSHA's  final  risk 
assessment. 

Ovarian  tumors  are  an  example  of  the 
group  of  reproductive  tumora  which 
also  nad  significantiy  increased 
incidence  rates  among  the  animals  in 
the  NTP  U  bioassay.  Other  significantly 
increased  incidence  rates  were  seen  in 
testicular,  preputial  and  mammary 
tumon. 

The  increased  risk  of  developing 
leukemia  that  has  been  obeerved  in  the 
epidemiological  studies  suggests  that 
lymphomas  might  be  the  most  relevant 
timior  site  in  animals  far  estimating  the 
quantitative  cancer  risk  to  workere. 
Some  have  suggested  that  the  high  rate 
of  lymphoma  among  B6C3F|  mice  might 
have  been  due  to  the  presence  of  the 
murine  retro  virus  (MuLV)  and  have 
asserted  that  the  presence  of  this  virus 
in  BeCsFi  mice  may  be  partially 
responsible  for  the  incidence  of  thymic 
lymphoma.  For  example,  in  1900,  Dr. 
Richard  Irons  reported, 

A  major  difisrence  between  NIH  Swiss  and 
B^>Fi  mica  is  their  respective  exotropic 
retro  viral  background  (MuLV)  *  *  * 
Chronic  expoeure  to  BO  (at  1250  ppm)  for  up 
to  a  year  resulted  In  a  fourfold  dinerence  in 
the  incidence  of  thymic  Ijrmphoma  between 
B4C3F1  mice  and  NIH  Swiss  mice  *  *  *  The 
role  of  endooenoua  retro  virus  (MuLV)  in  the 
etiology  of  chemically  induced  murine 
leuksmogenesis  is  presently  not  understood. 
(Ex.  23-104) 

Dr.  Melnick  of  the  National  Toxicology 
Program  testified  during  his  public 
hearing  statement. 

In  terms  of  the  diffierence  in  response 
between  the  B^3P,  mouse  or  the  NIH  Swiss 
Mouse,  you  must  be  aware  that  the  study  is 
not  a  complete  cancer  study.  It's  a  one-year 
exposure.  We  do  not  know  the  full  response 
in  the  NIH  Swriss  mouse  if  it  were  conducted 
as  a  cancer  study  (about  2-yean).  (Tr.  1/16/ 
91.  p.  382) 

Furthermore,  NIOSH  stated:  "H  is  not 
known  whether  the  retro  virus 
activation  mechanism  is  operative  at  the 
lower  exposure  concentrations  of  1.3- 
butadiene  [below  1250  ppm]."  (Ex.  90) 
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There  is  no  information  in  the  record  to 
show  that  retrovirus  inswtion  into  the 
BtfCjFi  mice  of  the  NTP  U  study  led  to 
the  induction  of  Iymph(nna.  Nor  is  there 
information  indicating  that  the  murine 
retro  virus  may  have  led  to  an 
enhancement  of  butadiene-induced 
lymphomas  in  BoCaFi  mice.  The 
develt^ment  of  thymic  lymphoma  in 
BD-exposed  NIH  S%viss  mice  that  do  not 
have  this  endogenous  virus  argues 
against  the  virus  al(Mie  inducing  the 
lymphomas  observed  in  the  BD-exposed 
B«C3Fi  mice.  (Ex.  23-104) 

Tables  V-ll  and  V-12  show  the 
breakdoMm  of  microscopically  examined 
tissues  included  in  OSHA's  QRA.  by 
exposure  concentration  and  death 
disposition  of  female  and  male  mice.  As 
illustrated  in  the  tables,  microscopic 


examination  varied  by  tissue  type, 
exposure  group,  means  oS  daaUi,  and 
gender.  Microecqpic  examinations  of  all 
tissues  were  made  for  all  natural  deaths, 
and  moribund  and  tenninal  sacrifices, 
irrespective  of  expostuv  group. 

For  each  gendw-exposure-group.  10 
animals  were  sacrificed  at  40  and  65 
weeks.  Microscopic  evaluations  were  ■ 
not  made  for  all  tissue  types  among 
interim  sacrifices  (40  and  65  weeks). 
Among  early  sacrifices  (40  weeks)  for 
the  6.25  and  20  ppm  exposure  groups, 
there  were  no  microscopic  examinations 
of  the  relevant  tissues.  For  the  65-week 
famale  sacrifices  at  the  6.25  and  20  ppm 
dose  levels  only  Itmg  and  ovarian 
tissues  were  examined  microscopicaUy. 
No  microscopic  evaluaticms  were  made 
for  male  65-week  sacrifices  at  the  6.25 


ppm  exposure  level,  but  at  the  20  ppm 
expoeure  level,  animals  were 
microscopically  examined  fcM-  heart 
hemangiosarcoma  and  lung  canoer. 
Male  and  female  interim  sacrifices 
exposed  to  62.5  ppm  of  BD  were  not 
microscopically  examined  for  heart 
hemangiosarcoma. 

Only  (^iservations  confirmed  by 
microscopic  examination  were  included 
in  the  analyses.  Among  natural  deaths 
for  some  gender-tissue  combinations, 
there  were  a  few  animals  for  i^iich 
tissues  were  not  available.  Tissue 
unavailability  was  due  to  autolysis  (cell 
destruction  post  death)  and  missing 
tissues  due  to  the  delay  betvveen 
accident  and  disoovery. 


Table  V-1  1.— Types  of  Tissues  Microscopically  Examineo  by  Concentratkdn  Dose  and  Disposition  Groups 

Among  Female  hkCE  from  NTP> 


Conoantralion 
ppm 

Nalural  dealh  and  moribund 
sacnace 

Week  40  sacriHoe 

Week  65  sacrifice 

T,  ii,i»i  II  ■  1   ■  ■  II  .iM  1   ■ 

lenranai  sacnme 

0 

lymphoma,  hearth,  lung,  ova- 
ries. 

rias. 

tymphoma,  heart,  lung,  ova- 
ries. 

lymphoma,  heart,  lung,  ova- 
ries. 

rise. 

.       ,          ... 

lymphoma,  nean,  wng,  ova- 
ries, 
none* » 

none 

ries. 
lung,  ovaries 

Iuf\g,  ovanes «...». 

ries. 

ries. 
lymphoma,  heart,  lung,  w^ 
rias. 

rias. 

20 

62.5 

200 

tymphoma,  heart,  hjng,  ova- 
ries.                • 

rise. 

ries. 

ries. 

'Thy  organs  and  liasue  types  are  those  contained  in  Ihe  OSHA  risk  assessment  and  do  not  rellectiyiol  the  types  of  tiss^ 
Cfoscopicsiy  examined. 
^Heart,  ipecifcely  Heart  hemangiosarooma. 
<  None  of  the  four  tissue  types  used  In  the  OSHA  quantitative  risk  assessment  were  microscapicaly  examined. 

Table  V-12.— Types  of  Tissues  ^*CROSCOPlGALLY  Examined  by  Concentration  Dose  and  Disposition  Groups 

Among  Male  Mice  from  NTP> 


Concenlrainn  ppm 

Natural  death  and  mori- 
bund sacrifice 

Week  40 
sacrifice 

Week65 
sacrifice 

Temwial 
sacrifice 

0  „ 

6.25  

lymphoma,  heart,  hjng. 
lymphoma,  heart,  hjng. 

lymphoma,  heart,  lung 

lymphoma,  heart,  lung 

lymphoma,  heart,  king 

none*  

lymphoma,  heart,  kjng. 
lymphoma,  heart,  lung. 

20  -. 

none 

heart,  king 

625  

lymphoma,  heart,  lung 

lymphoma,  heart,  lung 

200  

lymphoma,  heart,  lung 

'Tftase  organs  and  fissus  types  are  Ihose  contained  in  tfie  OSHA  risk  assessment  and  do  not  reiect  all  o>  the  types  of  tissues  whKt\  were  mi- 

^Heart,  specMcaHy  heart,  hemangioeareoma 

'None  of  the  four  tissue  types  used  in  the  OSHA  quanlitBlive  risk  assessment  were  microsoopicaly  examined. 


2.  Measiue  of  Dose 

The  mechanism  of  cancer  inductirai 
by  BD  is  unknown  for  both  rodents  and 
humans.  One  or  more  of  the  metabolites 
of  BD.  epoxybutene.  diolepoxybutane 
and  diepoxybutane.  are  suspected  as 
being  responsible  for  the  carcinogenic 
respcmse  in  at  least  smne  of  the  cancers. 
However,  w^ch  of  the  Qietabolites  may 
be  responsible  for  how  much  of  the 
carcinogenic  response  has  yet  to  be 
determined.  Bond  suggests  that 


epoxybutene  and  diepoxybutane  may  be 
responsible  for  carcinogenic  responses. 
(Ex.  32-28)  Dr.  Bond  wrote: 

If  carcinogenic  response  is  elicited  by  a 
metabolite,  as  has  been  suggested,  mice 
because  of  their  higher  rate  of  metabolism, 
might  be  expected  to  yield  a  greater 
(carcinogenic)  respmise  than  nts.  (Ex.  17-21) 

Because  there  are  different  theories 
about  which  metabolites  of  BD  are 
responsible  for  the  various  carcinogenic 
responses,  some  risk  assessments  have 


characterized  carcinogenic  risk  as  a 
result  of  type  of  dose:  External, 
absorbed,  or  retained.  In  the  BD 
proposal  (55  FR  32736),  OSHA 
calculated  the  '*C-BD  equivalents  that 
were  retained  in  mice  at  the  ctmclusion 
of  a  6-hour  exposure  period  and 
incorrectiy  labeled  the  level  as 
"absorbed  dose."  This  does  not 
necessarily  represent  all  the  BD 
absorbed  through  inhalation  exposure. 
(Ex.  34-1) 
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The  metabolic  and  phaimacokinetic 
properties  of  BD  have  not  been  fully 
characterized  for  either  human*  or 
animals.  Despite  the  abeence  of  a 
generally  accepted  pharmacokinetic 
model,  some  metabolic  information  can 
still  be  applied  to  OSHA's  QRA.  The 
overall  rate  of  BD  metabolism  in  BaCsFi 
mice  is  approximately  linear  at  external 
concentrations  up  to  200  ppm;  BD 
metabolism  increases  sublinearly  as 
concentrations  increase  until  it  is 
saturated  at  625  ppm.  (Ex.  90)  Bond 
raported  that  epoxybutene  is  one  of  the 
putative  carcinogenic  metabolites  for 
which  metabolism  in  the  BUCsFi  mouse 
becomes  saturated  at  500  ppm:  thus,  the 
B«C3Fi  mouse  is  unable  to  eliminate 
epoxybutene  as  quickly  above  500  ppm. 
Bond  suggests  that  above  500  ppm 
diract  quantitative  extrapolation  of  risk 
frcHB  mouse  studies  may  not  be  )ustified. 
(Ex.  23-M)  Therafora.  the  625  ppm 
expoaura  group  was  excluded  from 
OSHA's  risk  assessment.  Similarly, 
NIOSH  and  Shell  did  not  include  the 
625  ppm  exposure  group  in  their  best 
estimates  of  risks  using  NTP  U  data. 
However,  I4IOSH  did  include  the  625 
ppm  doee  group  in  its  sensitivity 
analyses  to  see  how  the  inclusion  of  the 
data  would  affect  the  specification  (the 
form  and  number  of  doee  explanatory 
variables  e.g..  d.  d'.  d>.  etc.)  of  the 
model  and  the  estimates  of  risk.  (Ex.  90) 


3.  Animal-to-Hiunan  Extrapolation 

A  QRA  based  on  a  mouse  bioassay 
requires  setting  values  fo'  some  mouse 
and  human  verifies,  including  those 
used  in  animal-to-human 
extrapolations,  llie  values  of  these 
variaoles  were  choaen  before  conducting 
the  snalyses.  In  OSHA's  quantitative 
risk  assessment,  a  mouse's  life  span  was 
assiuned  to  be  113  weeks.  Mice  were  8 
weeks  old  at  the  bMinning  of  the  study 
and  were  expoaed  rar  up  to  105  weeks. 
OSHA  assumes  worken  will  have  an 
average  lifespan  of  74  years  uid  an 
occupaticaaf  lifetime,  working  5  da3rs/ 
week,  50  weeks/year,  of  45  ytan.  In  the 
NTP  n  atudy.  the  average  male  mouse 
wreighed  40.8  grams  and  female  mouse 
weighed  38.8  srams.  (Ex.  90)  Mica  were 
assigned  breathing  rates  of  0.0245  1/min. 
Bre«tthing  rates  of  worken  (for  an  8-hour 
workdaTlwere  set  at  10  m*/8-hr. 

OSHA  has  chosen  to  use  a  straight 
mg/kg,  body  weight  to  the  first  power, 
(BW)i,  intake  as  Sbe  animal-to-human 
species  extrapolation  factor  fcnr  dose 
equivalence.  Other  BD  (^lAs  employed 
various  extrapolation  factors  such  as 
ppm  eoulvalaioe,  (mg/kg)^^ 
equivaience,  BD  mono-epoxide  blood 
levels  between  mice  and  monkey 
equivalence,  and  K)  total  body 
equivalence  in  (rag/kg)^.  OSHA 
believes  that  the  evidence  for  the  use  of 
any  of  the  ahemative  extrapolation 
facton  is  persuasive,  although  the 
Agency  believes  that  body  wei^t 
extrapolation  i»  appropriate  in  this  case 


because  of  the  systemic  nature  of  the 
tumors  observed  in  both  animal 
bioassays.  This  convenion  of  body 
weight.  (BW)* ,  produces  estimates  of 
risk  which  are  lower  than  those  derived 
using  (BWp'l,  everything  else  held 
constant.  For  example,  with  a  linear.  1- 
stage  model,  if  OSHA  used  the  (BW)^'^ 
conversion,  holding  all  other  elements 
constant,  one  would  expect  the 
estimates  o(  excess  risk  to  humans  to  be 
about  6.5  times  higher  than  if  the  (BW) 
extrapolation  factor  had  been  used 
because  of  the  weight  of  the 
experimental  species  (between  38.8  and 
40.8  grams),  and  their  IneatUng  rate. 
For  the  quadratic  (2-stagB)  and  cubic  (3- 
stage)  models,  the  effisct  of  relying  on 
the  (BW)3'4  amvenicm  rather  than  the 
(BW)i,  holding  all  else  constant,  would 
be  to  increase  the  predicted  excess 
human  riak  more  tnan  6.5  fold.  (Ex.  90) 

4.  Estimation  of  Occupational  Dose 

It  is  necessary  to  estimate  the 
development  of  cancer  at  a  variety  of 
occupational  doees.  This  requires 
occupational  doses  to  be  converted  into 
units  comparable  to  those  used  to 
measure  the  animal  experimental  dose. 
As  discussed  eariier.  OSHA  first 
converted  animal  experimental 
exposures  measured  in  ppm  into 
occupational  intake  dose  measured  in 
(mg/kg). 

An  exposure  of  1  ppm  BD  is 
converted  into  an  equivalent  exposure 
measured  in  mg/m>  using  the  equation: 


Molecular  Weight  BD       ^      .      ,   . 

lppmBD  = — xdensttyof  air 

Molecufar  Weight  of  Air  ' 

«,^       54.1  mt/ mole       «<..  „^  % 

ippmBD  = £ 7  =  121BDmg/m' 

24.45  mole /m' 

Given  s  worker  nveighing  70  kg.  breathing  10  m'  of  air  per  8-hour  day,  and  exposed  to  air  mnfining  Y  ppm 
BD.  the  inhaled  doee  of  BD  in  mg/kg  is  given  by: 

Y  (mg/ kg) BD  inhaled  =  Y  (ppm)BDx2.21  i^^^xHi!^ 

ppm        70  kg 


Using  the  above  formula,  one  can 
calculate  the  estimated  equivalent 
inhaled  BD  exposure  among  workers 
based  on  the  exposure  concentrations 
for  animals  (See  Table  V-13). 


Table  V-l  3.— Estimate  of  Total 
Human  Inhaled  Dose  Over  a 
Workday  for  Various  Exposure 
Levels  of  BD 


Ej^xMura  oofv 
ceiifeaikxis  (ppm) 

EsMmats  of  total  human 

inhaled  BD  over  a  woik- 

day  (mgA^yS-tiours) 

200 „.... 

62.5 

20 

5 

63? 

19  J 
6.3 
1  6 

2  .„    

1  „ 

0.6 
0.3 

5.  Selectim  of  Model  for  Quantitative 
Risk  Assessment 

In  the  proposal  (55  FR  32736),  OSHA 
estimated  excess  risk  using  a  quanta) 
form  of  the  multistage  model  (in  a 
reparameterized  form  as  calculated  by 
GLOBALA3),  which  baaed  estimates  of 
risk  to  humans  on  the  experience  of  the 
group  rather  than  the  individuaL  Three 
of  the  later  risk  assessments.  Shell, 
NIOSH.  and  CX)HP.  used  a  WaibuU 
time-to-tumor  form  of  the  muhistags 
model  to  fit  the  mouse  bioassays.  (Exs. 
32-27;  90;  32-16)  llme-to-tumor 
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models  use  more  of  the  available 
information  than  quantal  multistage 
models  to  characterize  time  until  me 
development  of  each  observable  tumor, 
and  extrapolate  risks,  based  on  an 
occupational  dosing  pattern.  Since 
significant  increases  in  tiunor  incidence 
occurred  at  multiple  sites  in  the  NTP  n 
bioassay  and  a  time-to-tumor  model 
takes  these  competing  risks  into 
account,  a  time-to-tumor  method  is 
preferred  over  a  quantal  model.  (Ex. 
118-lB) 

Therefore  OSHA  used  a  Weibull  time- 
to-tumor  form  of  the  multistage  model 
to  characterize  the  risks  of  development 
of  observable  tumors,  using  the  software 
package.  TOX_RISK  Version  3.5  by  ICE 
Kaiser.  The  model  predicts  the 
probability,  P(t,d),  of  timior  onset  with 
dose  pattern  d  by  time  t.  It  adjusts  for 
competing  causes  of  death  prior  to 
timet. 

The  Weibull  time-to-tumor  model  is  a 
multistage  model  based  on  the  theory  of 
carcinogenesis  developed  by  Armitage 
and  Doll.  This  theory  of  carcinogenesis 
is  based  on  the  assimiption  that  a  single 
line  of  stem  cells  must  pass  through  a 
certain  number  of  stages  sequentially  for 
the  development  of  a  single  tumw  cell. 
In  the  reparameterized  form  of  the 
model  used  here,  a  k  stage  model  is 
described  by  a  polynomial  of  degree  k, 
with  all  dose  parameters  greater  than  or 
equal  to  zero.  The  number  of  stages 
necessary  for  a  model  to  be  correctly 
specified  varies  by  type  of  timior, 
animal,  and  exposure  agent,  or  any 
combination  of  the  three. 

Both  the  MLE  and  the  95%  upper 
limit  of  the  risk  of  developing  cancer  in 
various  tissues  per  1,000  workers  by 
time  t  are  calculated.  The  95%  upper 
bound  is  the  largest  value  of  excess  risk 
that  is  consistent  with  the  observed  data 
with  two-sided  95%  confidence 
intervals.  The  95%  upper  bound  is 
computed  based  on  the  Weibull  time-to- 
tiunor  model  for  which  the  parameters 
satisfy: 
-  2  (Log  likelihood  -  Log 

likelihood,..)^.  70554 
Where:  Log  likelihoodmw  is  the 
maximum  value  of  the  log- 
likelihood 
A  1 -stage  model  is  linear  in  dose;  a  2- 
stage  model  is  quadratic  in  dose;  a  3- 
stage  Weibull  model  is  cubic  in  dose. 
Below  is  a  mathematical  representation 
of  a  3-stage  Weibull  time-to-tumor 
model: 
P(t,d)=l-exp  I  -  (qo  +  qid  +  q2d2  +  qjd') 

(t-to')l 
where:  to  designates  the  time  of  onset  of 
the  tumor,  t  is  the  variable  for  time  the 
tiunor  was  observed  and  is  assumed  to 
follow  a  Weibull  distribution;  d  is  the 


dose-metric  and  is  multistage;  z  is  a 
parameter  to  be  estimated,  constrained 
between  1  and  10;  the  background 
parameter  qo  and  the  dose  parameters, 
qi.  q2>  q3>  are  constrained  to  be  non- 
negative.  Constraining  the  dose 
parameters  to  zero  or  greater  is 
biologically  based,  since  the  dose 
parameters  are  proportional  to  the 
mutation  rates  of  the  successive  stages 
in  the  development  of  a  tumor  cell.  The 
Weibull  time-to-tumor  model  provides 
reasonable  fits  for  about  75%  of  the 
tissues  in  the  NTP  historical  control 
data  base,  but  the  precision  of  the  fit  to 
the  dose-response  data  depends  on  the 
specific  agent.  (Ex.  90) 

Four  forms  of  the  model,  one  less  than 
the  number  of  exposure  groups,  for  each 
gender-outcome  were  fit  to  the  data.  The 
correct  specification  of  the  model,  the 
nimiber  of  stages,  is  determined  by  the 
fit  of  the  model  to  the  data.  The 
likelihood  ratio  test  identifies  which 
model  is  a  better  fit  by  determining  if 
the  log-likelihood  of  a  model  is 
significantly  greater  than  another 
model's  value.  The  1-,  2-,  3-  and  4-stage 
Weibull  time-to-timior  models  for  each 
gender-outcome  combination  were 
ordered  according  to  the  value  of  their 
log- likelihood.  If  the  log-likelihood  of 
the  higher  stage  model  is  significantiy 
greater  than  that  of  the  next  lower  stage 
model's  log-likelihood,  one  would  reject 
the  null  hypothesis  (the  additional  stage 
does  not  create  a  model  that  better 
characterizes  the  data)  and  conclude 
that  the  higher  stage  model  is  a 
significantly  better  predictor  of  the 
estimates  of  risk  in  the  observed  range 
than  is  the  lower  stage  model. 

The  steps  of  the  likelihood  ratio  test 
are  as  follows: 

For  example,  assuming  an  alpha  of 
0.05,  and  1  degree  of  freedom  (the 
difference  in  the  number  of  parameters 
from  1 -stage  and  2-stage  models),  the 
critical  value  would  be  3.84. 

Fail  to  Reject  Ho  if: 

2  (log  likelihood|.,u(e-log 
likelihood2.naae)<3.84 

Reject  Ho  if: 

2  (log  likelihood  i  .uage  ~  log    ' 
likelihood2.u.ie)^3.84 

If  two  times  the  difference  of  the  log 
likelihood  values  of  the  nth  stage  model 
and  the  nth  +  1  stage  model  was  less 
than  3.84,  then  the  additional  stage 
would  be  deemed  unnecessary  for 
goodness  of  fit;  on  the  grounds  of 
parsimony,  the  lower  stage  model 
would  be  used  for  the  risk  assessment. 
Otherwise,  the  higher  stage  model 
would  be  judged  a  better  fit  than  the 
lower  stage  one  and  the  process  would 
continue. 


While  the  likelihood  ratio  test  is 
suitable  for  testing  the  significance  of 
the  next  higher  degree  dose  parameter, 
the  biologically  reasonable  constraint  on 
the  background  incidence  parameter  qo 
and  dose  parameters  that  they  be  non- 
negative  qi,  q2,  q3>=0, — may  impair  the 
log-likelihood  ratio  test's  power  to 
determine  statistical  significance. 

The  incidences  of  lymphoma,  heart 
hemangiosarcoma,  lung  and  ovarian 
tumors  are  shown  in  Tables  V-14  and 
V-15  for  males  and  females, 
respectively.  The  TOXRISK  Weibull 
time-to-tumor  model  requires  that  the 
timior  context  be  described  for  each 
observation.  Outcomes  can  be  put  into 
three  context  categories:  (1)  Censored, 
no  tumor;  (2)  rapidly  fatal  timior,  and 
(3)  observed,  tumor  incidental  to  the 
animal's  survival.  Since  OSHA  was 
predicting  the  time  until  onset  of  tumor, 
assuming  no  lag  time  between  onset  and 
detection  of  tumor,  to  was  set  to  zero. 
Therefore,  estimates  of  risk  to  humans 
based  on  the  contribution  to  the 
likelihood  of  either  a  rapidly  fatal  or 
incidental  tumor  are  mathematically  the 
same. 

Tables  V-16  and  V-17  show  tiie 
Weibull  time-to-tumor  model  estimates 
of  log-likelihoods,  the  shape  parameters, 
intercept  and  dose  coefficients  for 
relevant  target  tissues  for  male  and 
female  mice,  respectively.  The  relative 
performance  of  various  staged  models 
for  a  sp>ecific  target  tissue-gender  are 
enumerated  in  the  log-likelihood  values. 
It  should  be  noted  that  some  of  the 
tissue-gender  combination's  log- 
likelihood  values  do  not  vary  even 
though  there  is  a  change  in  the  number 
of  the  stages  in  the  model.  For  example, 
the  log-likelihood  values  for  models  of 
all  lymphoma  for  males  and  lung 
tiunors  for  males  and  females  are 
-6.986  E-i-1,  - 1.763  E+2,  - 1.626  E+2. 
respectively,  regardless  of  the 
specification,  number  of  stages,  in  the 
model.  OSHA  concluded  that  the  1- 
stage  models  were  preferred. 

As  identified  in  'Tables  V-16  and  V- 
17,  only  heart  hemangiosarcoma  models 
are  non-linear.  This  is  consistent  with 
NIOSH's  results  when  fitting  Weibull 
time-to-tumor  models  to  these  gender- 
tumor  combinations.  The  quadratic  (2- 
stage)  model  for  males  and  the  cubic  (3- 
stage)  model  for  females  better 
characterized  the  dose-response 
relationship  in  modeling  time  to 
detection  of  heart  hemangiosarcoma 
than  did  the  linear  models.  The  higher 
stage  model  necessary  to  fit  the  heart 
hemangiosarcoma  data  is  driven  by  the 
absence  of  cases  in  the  two  lower 
exposure  groups,  shown  in  Tables  V-14 
and  V-15.  Unlike  the  other  tissues 
studied,  there  were  no  cases  of  heart 
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hemangicMarcoma  in  the  control  and 
lowest  exposure  groups  for  both  male 
and  female  mice.  Both  male  and  female 
mice  had  similar  heart 
hemangioaarcoma  tumor  rates,  almost 


30%.  among  the  200  ppm  exposure  with  what  one  would  expect,  given  the 

groups.  The  intercepts,  qo.  were  zero  for     absence  of  background  incidence  rates 
models  of  both  male  and  female  mice         of  heart  heroangiosarcomas. 
based  on  the  dose-response  of  heart 
hemangiosarcomas.  llus  is  consistent 


Table  V-i  4.— Univariate  Analysis  of  Heart.  Lung,  and  All  Lymphoma  Neoplasms  by  Exposure  Level  of  1,3- 
BuTAOiENE  Among  NTP  It  Male  Mk^e  Analyzed  in  the  Time-To-Tumor  IwIodels 


Neoplasm 


Outoome 


Tumorn* 


Cansoradc 
n(%N) 


Town 


Al  lymphoma,  0  ppm  

Al  lymphoma,  6.2S  ppm  

Al  lymphoma.  20  ppm  

Al  lymphoma.  62.5  ppm  

Al  lymphoma,  200  ppm  

Heart  hemangiosarooma.  0  ppm 

Heart  hemanBtoaarccima,  6.25  ppm 
Heart  hemangnaarooma,  20  ppm  .... 
Heart  hemanflinaairoma.  62.5  ppm 
Heart  hemanpkwairoma,  200  ppm  . 

Lung  tumor,  0  ppm 

Lung  tumor,  6.26  ppm _ 

Lung  tumor,  20  ppm 

Lung  tumor,  62.5  ppm 

Lung  tumor,  200  ppm 


4(5.7) 
3(6.0) 

8  (16.0) 
11  (15.9) 

9  (12  J) 

0(0) 

0(0) 

1(1.7) 

5(8.6) 

20(29.4) 

22(31.4) 

23  (46.9) 

20(33.3) 

33  (47.8) 

42(80.0) 


66(04.3) 
47  (94.0) 
42(84.0) 
58(84.1) 
61  (87.1) 
70(100) 
49(100) 
50(98.3) 
53  (91.4) 
48(70.6) 
48(68.6) 
26(53.1) 
40(68.7) 
36(52.2) 
28  (40.0) 


70 
50 
50 
89 
70 
70 
49 
60 
58 
68 
70 
49 
80 
60 
70 


axamirted. 


Table  V-l  5.— Univariate  Analysis  of  Heart,  Lung,  All  Lymphoma  and  Ovarian  Neoplasms  by  Exposure  Level 

OF  1.3-BUTADIENE  AMONG  NTP  II  FEMALE  MK^E  ANALYZED  IN  THE  TiME-TO-TUMOR  MODELS 


Neopiaam 


Oulooma 


Tumor 
n«(%N«>) 


Canaorad' 
n(%N) 


Town 


Al  lymphoma.  0  ppm  

Al  (ymphoma,  6.25  ppm  

Al  lymphoma,  20  ppm  

Al  lymphoma.  62.5  ppm  

Al  lymphoma.  200  ppm  

Heart  hemangiosarooma,  0  ppm 

Heart  hemangioaarcoma,  6.25  ppm 
Heart  hemongioBarcortia,  20  ppm  ... 
Heart  hemangioaarcoma,  62.5  ppm 
HeMrt  herrwngioaarcoma,  200  ppm  . 

Lung  tumor,  0  ppm 

Lung  tumor,  6.25  ppm 

Lung  tumor,  20  ppm 

Lung  kjmor.  62.5  ppm 

Lung  tumor,  200  ppm 

Ovarian  tumor,  0  ppm  

Ovarian  lumor,  6.25'ppm 

Ovarian  tumor,  20  ppm  

Ovarian  k«nor,  62.5  ppm 

Ovarian  tumor,  200  ppm 


10  (14.3) 

14  (28.0) 
18  (36.0) 

10  (14.3) 
19(27.1) 

0(0) 
0(0) 
0(0) 

1(1.7) 
20(28.6) 

4(5.7) 

15  (25.0) 
19(31.7) 
27  (38.6) 
32(45.7) 

1  (1.4) 

0(0) 

0(0) 

9  (12.9) 

11  (15.7) 


60(85.7) 
36(72.0) 
32  (64.0) 
60(86.7) 
51  (72.9) 
70(100) 
50(100) 
50(100) 
58(98.3) 
50(71.4) 
68(94.3) 
45(75.0) 
41  (68.3) 
43(61.4) 
38(54.3) 
68(98.6) 
50(100) 
50(100) 
61  (87.1) 
59(84.^ 


•n  is  numkMr  o»  microacopicaIN  dalarminad  oulcomea  per  twnor-conlaxi,  gander,  « 
^N  is  the  toW  number  of  gander,  axpoaure-groiit.  oulooma  aila  oomUwIon  taMdi 
^Timor's  oorlext  is  C  (censored);  animals  were  microaoopicaly  axwninad  and  no  I 


aiipoaure  gwup  outcome 

.-. — h  ware  mJnwauopiciBy  a> 

microaoopicaly  axaminad  and  no  tumor  was  found  al  Ma  aila. 


70 
50 
SO 
70 
70 
70 
SO 
50 
59 
70 
70 
60 
60 
70 
70 
60 
50 
SO 
70 
70 
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Table  V-l  6.— Maximum  Ukeuhood  Estimates  of  Model  Coefficients  From  Various  Stages  of  Weibull  Time- 
To-TuMOR  Models  Using  Three  Tumor  Responses  of  Male  Mice  in  the  NTP  II  Study,  Excluding  625  ppm 
Exposure  Group;  Selection  of  Specification  of  Model  is  Based  on  Ukeuhood  Ratio  Test 


Neoplasm 


Heart  hemangiosarconrta 
Heart  hemangiosarcoma 
Heart  hemangiosarcoma 
Heart  hemangiosarooma 

Al  lymphoma  

All  lymphoma  , 

AB  lymphoma , 

Al  lymphoma , 

Lung  tumor 

Lung  tumor 

Lung  tumor 

Lung  tumor 


Stage' 


W1 

«W2 

W3 

W4 

«^W1 

W2 

W3 

W4 

«^W1 

W2 

W3 

W4 


Log-Hwii- 
hood 


-7.061 
-2.783  E-1 
-2.712  E-1 
-2.659  E-1 
-6.986  E4^1 
-6.986  E^^l 
-6.986  E4^1 
-6.966  E4^1 
- 1.763  E+2 
- 1.760  E+2 
- 1.760  E+2 
-1.760  E+2 


Z" 


9.810 

10 

10 

10 

4.743 

4.743 

4.743 

4.743 

3.318 

3.413 

3.143 

3.413 


Qo 


0.00 
0.00 
0.00 
0.00 

2.709  E-1 1 
2.709  E-1 1 
2.709  E-1 1 
2.709  E-1 1 
1.132  E-7 
7.674  E-8 
7.674  E-8 
7.674  E-8 


qi 


8.306 

0.00 

1.058 

1.119 

6.136 

6.136 

6.136 

6.136 

2.636 

1253 

1253 

1253 


E-23 

E-24 
E-24 
E-1 3 
E-1 3 
E-1 3 
E-1 3 
E-9 
E-9 
E-9 
E-« 


3.071  E^5 
2.636  E-25 
2.664  E-25 

0.00 
0.00 
0.00 

3.134  E-12 
3.134  E-12 
3.139  E-12 


Q> 


2.057  E-28 
0.00 


6.540  E-33 
0.00 


0.00 
0.00 


9.626  E-31 


0.00 


0.00 


•Stage  of  time^o^umor  model:  W1,  WeKxii  1-stage  time^o-tumor  model;  W2.  WetouB  2-stage  time-to-tumor  model;  W3.  Weibull  3-stage  time- 
to-tumor  model;  W4,  WeisuH  4-stiage  time-to-tumor  model.  ^^ 
'•Z  is  the  shape  parameter;  it  is  bounded,  (1<-Z<:-10). 
<=  Selected  ModeT 

Table  V-1  7.— Maximum  Likelihood  Estimates  of  Model  Coefficients  From  Various  Stages  of  Weibull  Time- 
To-TuMOR  Models  Using  Four  Tumor  Responses  of  Female  Mice  in  the  NTP  II  Study,  Excluding  625  ppm 
Exposure  Group;  Selection  of  Specification  of  Model  is  Based  on  Likelihood  Ratk)  Test 


Neoplasm 


Heart  hemangiosarcoma 
Heart  hemangiosarcoma 
Heart  hemangiosarcoma 
Heart  hemangiosarcoma 

Ovarian  tumor 

Ovarian  tumor 

Ovarian  tumor 

Ovarian  tumor 

All  lymphoma  

Al  lymphoma 

AH  lymphoma  

Al  lymphoma  

Lung  tumor 

Ixjng  tumor 

Lung  tunxx 

Lung  tumor 


Stage> 


W1 

W2 

W3«^ 

W4 

Wl-^ 

W2 

W3 

W4 

Wic 

W2 

W3 

W4 

W1' 

W2 

W3 

W4 


Log-likeli- 
hood 


-2.097  E+1 
-8.745 
-4.866 
-4267 
-6.140  E+1 
-6.069  E+1 
-6.069  E+1 
-6.069  E+1 
-5.724  E+1 
-5.501  E+1 
-5.426  E+1 
-5.401  E+1 
-1.626  E+2 
-1.626  E+2 
-1.626  E+2 
-1.626  E+2 


4.957 
6.126 
6.770 
7.011 
2.857 
4.079 
4.079 
4.079 
6.857 
7.143 
7230 
7258 
3.416 
3.416 
3.416 
3.416 


Qo 


0.00 
0.00 
0.00 
0.00 

1.407  E-8 
5.397  E-1 1 
5.397  E-11 
5.397  E-1 1 
3.453  E-1 5 
1.18  E-15 
7.758  E-1 6 
7.360  E-1 8 
2.096  E-8 
2.090  E-8 
2.090  E-8 
2.090  E-8 


Pi 


4.356  E-1 3 
0.00 
0.00 
0.00 

.031  E-9 
7.075  E-12 
7.075  E-12 
7.075  E-12 
1.338  E-1 6 
2.577  E-1 8 
6.847  E-1 8 
7.359  E-1 8 
2.096  E-9 
2.090  E— 9 
2.096  E-9 
2.096  E-9 


2222  E-1 7 

0.00 

0.00 

1.399  E-1 3 
1.399  E-1 3 
1.399  E-1 3 

2.453  E-1 9 

0.00 

0.00 

0.00 
0.00 
0.00 


8.088  E-21 
2.637  E-22 


0.00 
0.00 


7.809  E-22 
0.00 


0.00 
0.00 


1.368  E-3 


0.00 


3.387  E-24 


0.00 


•Stage  of  time-to*jmor  model;  W1,  Weibull  1-stage  time-to-tumor  model;  W2,  Weftxril  2-stage  time-to-tumor  model:  W3,  Wefcull  3-staae  time- 
to^umor  model;  W4,  Weibull  4-stage  time-to-tumor  model. 
■>  Z  is  the  shape  parameter,  it  is  bounded,  (1<-z<-lO).  ' 


OSHA's  Estimates  of  Risk 

The  estimates  from  OSHA's 
quantitative  risk  assessment  based  an  8- 
hour  TWA,  occupational  lifetime, 
working  5  days/week,  50  weeks/year, 
for  45  years,  at  various  BD  PELS  are 
shown  in  Table  V-18.  The  MLEs  of 
excess  risk  of  material  impairment  of 


health  per  1,000  workers  for  cancer, 
based  on  tumors  of  various  tissue  sites 
and  the  95%  upper  bounds,  are 
presented.  Various  8-hour  TWA  PELS, 
ranging  from  0.1  to  5  ppm,  are  presented 
to  provide  a  context  in  which  to 
evaluate  the  OSHA  final  rule  PEL  of  1 
ppm  and  to  explore  the  feasibility  of 
other  PELS,  including  the  proposed  PEL 


of  2  ppm.  Risks  at  the  former  BD  8-hour 
TWA  PEL,  1,000  ppm,  are  not  presented 
in  Table  V-18.  Although  risks  could  be 
estimated  for  an  occupational  lifetime 
exposure  to  an  8-hour  TWA  of  1,000 
ppm  of  BD  from  the  linear  models,  there 
is  little  relevancy  to  estimating  the  true 
risk  at  an  8-hour  PEL  for  BD  at  1,000 
ppm  for  an  occupational  lifetime,  since 
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B-hour  TWA  BD  exposures  have  been 
genenlly  far  lower  than  1,000  ppm. 

Although  the  estimates  of 
carcinogenic  outcomes  diCTer,  excess 
risks  derived  from  tumor  sites  common 
to  both  male  and  female  BaCjFi  mice 
had  the  same  relative  ranking  from 
lowest  to  highest  risk  estimates  by  target 
tissues  (heart  hemangiosarcomas  < 
lymphomas  <  lungs)  within  each  gender 
group.  After  a  lifetime  occupational 
exposure  to  BD  at  the  propcraed  8-hour 
TWA  PEL  of  2  ppm  based  on  the  above 
model  fits  to  these  three  individual 
tumor  sites,  one  would  expect  between 
2.7x10  ~  4  to  16.2  excess  cancer  cases  per 
1 ,000  workers,  depending  on  which 
gender-tumor  site  dose-response 
relationship  is  used  as  the  oasis  for  the 
extrapolation  to  human  occupational 
excess  risks.  Decreasing  the  BD  S-hour 
TWA  PEL  from  2  to  1  ppm,  results  in 
a  rediiction  of  the  range  of  estimates  of 
excess  risk  of  cancer  to  between 
3.4x10  ~'  to  8.1  cases  per  1,000  woricers. 

The  estimate  of  excess  cancer  risk 
based  on  male  mouse  lymphoma  is  1.3 
per  1,000  workers  at  an  8-nour  TWA  for 
an  occupational  lifetime  exposure  to  1 
ppm  BD.  Extrapolating  from  female 
mouse  lymphoma  data  results  in  an 


estimate  of  6.0  extra  cancer  deaths  per 
1 ,000  woricers  at  a  BD  8-hour  TWA  PEL 
of  1  ppm  for  an  occupational  lifetime  of 
exposure. 

Extrapolating  from  the  most  sensitive 
site,  the  female  mouse  lung,  based  on 
the  1 -stage  Weibull  time-to-tumoj 
model,  with  an  8-hour  TWA  PEL  of  2 
ppm  of  BD  for  an  occupational  lifetime, 
one  would  expect  16  excess  cancer 
cases  per  1.000  woriurs.  Lowering  the 
PEL  to  1  ppm  would  cut  the  expected 
number  of  excess  cancers  in  half  to  8 
cases,  based  on  the  same  gender-tumor 
site.  Based  on  male  lung  tumors,  the 
estimate  of  excess  cancer  deeths  for  an 
8-hour  TWA  exposure  to  2  ppm  BD  over 
an  occupational  lifietime  was  12.8  per 
1.000  workers:  lowering  the  8-hour 
TWA  occupational  Lifetime  exposure 
level  to  1  ppm  BD  decreases  the 
estimate  of  excess  cancer  risk  to  6.4  per 

1.000  workers,  a  reduction  of  6  cancer 
cases  per  1,000  woricers. 

OSHA's  estimates  of  premature 
occupational  leukemia  deaths  based  on 
the  1 -stage  Weibull  time-to-tumor 
models  for  the  following  outcome  sites: 
All  lymphoma,  lung  tumors,  and 
ovarian  tumors,  ranged  between  1.3  and 

8.1  per  1,000  workers.  Similarly, 


NIOSH's  14  estimates  of  the  excess  risk 
of  death  due  to  leukemia,  based  oo  1- 
stage  Weibull  time-to-tumor  models,  as 
a  consequence  of  exposure  to  an  8-hour 
TWA  of  1  ppm  BD  over  an  occupational 
lifstime.  raided  between  0.9  and  30 
cases  per  1.000  workers.  The 
preliminary  estimate  of  8  per  1.000  from 
the  Delzell  et  al.  study  is  concordant 
with  this  range  of  animal-baaed 
estimates.  OSHA  acknowledges  that 
thero  is  uncertainty  in  the  Deleell  et  al. 
estimate,  peiiiaps  due  to  the  natural 
sampling  variability  present  in  any 
epidemiologic  study  plus  the  possibility 
of  extra-binomial  uncertainty  stemming 
frtun  exposure  misdassification.  While 
this  uncertainty  makes  it  difficult  to  say 
whethw  quantitative  risk  estimates 
would  be  adjusted  up  or  down  relative 
to  animal-based  estimates,  this 
suggestion  is  fer  less  important  than  the 
basic  conclusion  that  the  Delzell  et  al. 
study  reinforces  earlier  estimstes.  Even 
if  refinement  of  exposures  caused  the 
Delzell  et  al.  estimate  to  move  up  or 
down  by  even  as  much  as  a  factor  of  5 
or  more,  it  would  not  change  this 
qualitative,  and  roughly  quantitative, 
agreement. 


Table  V-1  8.— Maximum  LikelihoooEstimates  (MLE)  and  Ninety-Five  Percent  Upper  Bounds  of  Lifetime  Extra 
Risk  to  Develop  an  Observable  Tumor  per  1 ,000  Workers  Due  to  an  8-Hour  TWA  for  an  Occupational 
Lifetime'  of  Exposure  to  1  .3-Butadiene.  Using  NTP  II  Boassay"  and  the  Best  Fitting  Weibull  Time-To- 
TuMOR  Models 


Neoplasms 


Stages 


8-hour  UiTie  weighted  average  concentration* 


0.1  ppm 


MLE 


96% 
U.B.* 


0^  ppm 


MLE 


96% 
U.B. 


0.5  ppm 


MLE 


96% 
U.B. 


1  ppm 


MLE 


95% 
U.B. 


2ppm 


MLE 


9Gnk 

MLE 


5ppm 


MLE 


96% 
U.B. 


Heart  Hemangiosarcoma 

Al  lymphoma 

Lung  tumor 

Female  mice: 

Heart  Hemangioearooma 

Ovarian  tumor  „ 

Al  lymphoma „.. 

lunghjmor 


•<0.1 
0.1 
0.7 

kO.l 
0.1 
0.6 
0.8 


0.2 
0.2 
0.1 

«<0.1 
0.3 
0.9 

1.2 


•<0.1 
0.3 
1.3 

'<0.1 
0.3 
1.2 
1.6 


0.4 
0.5 
2.0 

<ai 

0.5 
1.8 
2.4 


•<0.1 
0.6 
3.2 

M).1 
0.7 
3.0 

4.1 


0.9 
1.1 
4.9 

0.2 
1.3 
4.6 
6.1 


•<0.1 
1.3 
6.4 

VeO.I 
1.4 
6.0 
8.1 


1.8 
2.3 
9.8 

0.5 

2.6 

9.2 

12.2 


•<0.1 

2.5 

12.8 

«<0.1 

2.8 

12.0 

16.2 


3.6 
4.5 

19.4 

1.0 

5.2 

18.3 

24.1 


0.4 

6.3 

31.7 

'<0.1 

6.9 

29.7 

40.00 


9.1 
11.2 
47.9 

2.4 
13.0 
45.0 
S0.4 


•Oocupaiional  Metime,  wortdng  5  daya/weet(.  50  wesla/year,  for  45  years. 

*Uslng  data  from  NTP  II  tor  the  tolowing  exposure  groi^w:  0, 6.2S,  20,  62.5  and  200  ppm;  the  625  ppm  expoaurs  groici  was  excluded 

<Estimalad  HMime  excess  ristc  fer  cancer  assuming:  mouse  IMe-span  of  113  weetcs,  male  mouse  body  weight  of  40.8g;  female  mouae  body 
weigM  of  38.8  a  worker's  breaMng  rata  is  1^  nfilir.  mouse  to  human  risk  extrapoialsd  in  rra^kiKday  equivrtent  units. 

<'96%  U.S.,  96%  Upper  Bounds  is  the  largaM  value  of  excess  risk  thai  is  compaltole  wihfw  animal  response  data  at  a  confUence  level  of 
96%. 

•MLEsrangsdfrom  l.5MlO-*to6.0HlO-> 

'MLEs  ranged  from  3.4|il0 -■  to  4.3|i10 - 1 


Vn.  Significance  of  Riak 

A.  Introduction 

In  the  1980  "Benzene  Decision,"  the 
Supreme  Court,  in  its  discussion  of  the 
level  of  risk  that  Congress  authorized 
OSHA  to  regulate,  indicated  its  view  of 
the  boundaries  of  acceptable  and 
unacceptabfe  risk.  The  Court  stated: 


It  is  the  Agmcy't  raaponcibiUty  to 
dfltBrmine  in  the  fint  instance  what  it 
considera  to  be  ■  "significant"  risk.  Some 
rislLs  sre  plainly  acceptable  tnd  others  are 
plainly  unacceptable.  If  fcr  example,  the 
odds  are  one  In  ■  billioo  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  clearly  could  not 
be  considered  significant  On  the  other  hand. 


if  the  odds  are  one  in  a  thousand  that  regular 
inhalatioa  of  gasoline  vapors  that  are  2 
percent  benzene  will  be  fatal,  ■  reasonable 
p«non  might  well  consider  the  risk 
significant  and  take  the  appropriate  steps  to 
dsoease  or  eliminate  it  ll.UD.  v.  AJ*.!..  448 
U.S.  607,  655). 

So  a  risk  of  Viooo  (10  ~')  is  clearly 
significant.  It  reprssents  the  uppnmost 
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end  of  the  million-fold  range  suggested 
by  the  Court,  somewhere  below  which 
the  boundary  of  acceptable  versus 
unacceptable  risk  must  fall. 

The  Court  further  stated  that  "while 
the  Agency  must  support  its  findings 
that  a  certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  significant  will  be  based 
largely  on  policy  considerations."  With 
regard  to  the  methods  used  to  determine 
the  risk  level  present  (as  opposed  to  the 
policy  choice  of  whether  that  level  is 
"significant"  or  not),  the  Court  added 
that  assessment  imder  the  OSH  Act  is 
"not  a  mathematical  strait  jacket,"  and 
that  "OSHA  is  not  required  to  support 
its  findings  with  anything  approaching 
scientific  certainty."  The  Court  ruled 
that  "a  reviewing  court  (is)  to  give 
OSHA  some  leeway  where  its  findings 
must  be  made  on  the  frontiers  of 
scientific  knowledge  (and  that)  •  •  • 
the  Agency  is  free  to  use  conservative 
assumptions  in  interpreting  the  data 
with  respect  to  carcinogens,  risking 
error  on  the  side  of  overprotection 
rather  than  underprotection"  (448  U.S. 
at  655,  656). 

Nonetheless,  OSHA  has  taken  various 
steps  that  make  it  fairly  confident  its 
risk  assessment  methodology  is  not 
designed  to  be  overly  "conservative"  (in 
the  sense  of  erring  on  the  side  of 
overprotection).  For  example,  there  are 
several  options  for  extrapolating  human 
risks  from  animal  data  via  intersiiecies 
scaling  factors.  The  plausible  factors 
range  at  least  as  widely  as  from  body 
weight  extrapolation  at  one  extreme 
(risks  equivalent  at  equivalent  body 
weights,  (mg/kg) »)  to  (body  weight)  2/3 
(risks  equivalent  at  equivalent  surface 
areas)  at  the  other.  Intermediate  values 
have  also  been  used,  and  the  value  of 
(body  weight)  ^*,  which  is  supported  by 
physiological  theory  and  empirical 
evidence,  is  generally  considered  to  be 
the  midpoint  of  the  plausible  values. 
(Body  weight)  ^^  is  the  most 
conservative  value  in  this  series,  while 
body  weight  extrapolation  is  the  least 
conservative.  OSHA  has  generally  used 
body  weight  extrapolation  in  assessing 
risks  from  animal  data,  an  approach  that 
tends  to  be  significantly  less  risk 
conservative  than  the  other 
methodologies  and  is  likely  to  be  less 
conservative  even  than  the  central 
tendency  of  the  plausible  values. 

Other  steps  in  OSHA's  risk 
assessment  methodology  where  the 
Agency  does  not  use  the  most 
conservative  approach  are  selection  of 
the  maximum  likelihood  estimate  (MLE) 
of  the  parameterized  dose-response 
function  rather  than  selection  of  the 
upper  95%  confidence  limit,  and  the 


use  of  site-specific  tumor  incidence, 
rather  than  pooled  tumor  response,  in 
determining  the  dose-response  function 
for  a  chemical  agent. 

Other  aspects  of  OSHA's  risk 
assessment  methodology  reflect  more 
conservative  choices,  including:  basing 
the  risk  estimate  on  the  more  sensitive 
species  tested  (the  mouse):  including 
lung  tumors  in  the  range  of  risks 
presented  in  the  quantitative  analysis, 
even  though  excess  deaths  from  lung 
cancer  have  not  been  observed  in  any  of 
the  human  studies:  and.  assuming 
workers  will  be  exposed  to  butadiene  at 
the  maximum  permissible  level  for  45 
years.  As  discussed  below,  if  workers 
are  exposed  to  BD  for  fewer  years,  their 
estimated  risks  from  BD  will  be  less 
than  indicated.  This  caveat,  of  course, 
does  not  address  lifetime  risks  taking 
into  account  occupational  exposure  to 
other  substances  encountered  at  other 
jobs.  For  reasons  already  explained, 
OSHA  believes  these  choices  are 
appropriate  for  the  BD  risk  assessment. 
OSHA  also  recognizes  that  use  of  the 
most  conservative  approach  at  every 
step  of  the  risk  assessment  analysis 
could  produce  mathematical  risk 
estimates  which,  because  of  the  additive 
effect  of  multiple  conservative 
assumptions,  may  overstate  the  likely 
risk.  OSHA  believes  its  quantitative  risk 
assessment  for  BD  strikes  an  appropriate 
balance. 

Risk  assessment  is  only  one  part  of 
the  process  OSHA  uses  to  regulate  toxic 
substances  in  the  workplace.  OSHA's 
overall  analytic  approach  to  regulating 
occupational  exposure  to  particular 
substances  is  a  four-step  process 
consistent  with  judicial  interpretations 
of  the  OSH  Act  such  as  the  Benzene 
E)ecision,  and  rational  policy 
formulation.  In  the  first  step,  OSHA 

auantifies  the  pertinent  health  risks,  to 
le  extent  possible,  performing 
quantitative  risk  assessments.  The 
Agency  considers  a  number  of  factors  to 
determine  whether  the  substance  to  be 
regiilated  ciurently  poses  a  significant 
risk  to  workers.  These  factors  include 
the  type  of  risk  posed,  the  quality  of  the 
underlying  data,  the  plausibility  and 
precision  of  the  risk  assessment,  the 
statistical  significance  of  the  findings 
and  the  magnitude  of  risk.  (48  FR  1864, 
January  14, 1983)  In  the  second  step, 
OSHA  considers  which,  if  any,  of  the 
regulatory  options  being  considered  will 
substantially  reduce  the  identified  risks. 
In  the  third  step,  OSHA  looks  at  the  best 
available  data  to  set  permissible 
exposure  limits  that,  to  the  extent 
possible,  both  protect  employees  from 
significant  riskis  and  are  also 
technologically  and  economically 
feasible.  In  the  fourth  and  final  step. 


OSHA  considers  the  most  cost-efiiective 
way  to  fulfill  its  statutorj-  mandate  by 
crafting  regulations  that  allow 
employers  to  reach  the  feasible  PEL  as 
efficiently  as  possible. 

B.  Review  of  Data  Quality  and 
Statistical  Significance 

As  discussed  in  the  Health  Effects 
section,  OSHA  has  concluded  that 
butadiene  is  a  probable  human 
carcinogen.  This  conclusion  is  based  on 
a  body  of  evidence  comprised  of  animal 
bioassays,  human  epidemiological 
investigations,  and  other  experimental 
studies  that  together  are  both  consistent 
in  their  findings  and  biologically 
plausible.  First,  OSHA  has  reviewed 
four  rodent  inhalation  bioassays,  two 
mouse  bioassays  conducted  under  the 
National  Toxicology'  Program 
(designated  NTP  I  and  NTP  II),  a  mouse 
study  by  Irons  et  al.  in  1989,  and  a  rat 
study  sponsored  by  the  IISRP.  (Exs.  2- 
32,  23-1,  32-28D,  90,  96)  All  three 
mouse  studies  found  a  consistently  high 
tumor  response  in  BD-exposed  mice, 
relative  to  control  animals.  Several 
target  organs  were  identified, 
particularly  by  the  NTP  II  study; 
however,  all  three  studies  found  dose- 
related  increases  in  the  incidences  of 
lymphocytic  lymphoma  and  heart 
hemangiosarcomas  associated  with 
exposure  to  BD.  Most  significantly,  the 
NTP  II  study  reported  statistically 
significant  increases  in  tumor  incidence 
among  mice  exposed  to  BD  well  below 
OSHA's  current  PEL  of  1 ,000  ppm 
(exposure  to  as  low  as  6.25  ppm  was 
associated  with  a  statistically  significant 
increase  in  tumors,  e.g.,  limg  tumors  in 
female  mice).  There  was  also  evidence 
for  a  dose-rate  effect,  meaning  that  the 
observed  tumor  incidence  in  mice 
exposed  to  high  concentrations  over 
short  periods  of  time  was  higher  than 
that  observed  in  mice  administered  an 
equivalent  cumulative  concentration 
over  a  long  f>eriod  of  time.  The  study 
employing  BD-exposed  rats  also  found 
increased  incidences  of  several  types  of 
cancer,  albeit  at  lower  response  rates 
than  were  observed  in  the  mouse 
studies.  The  two  major  ep>oxide 
metabolites  of  BD  have  also  been  shown 
to  be  carcinogenic  in  rats  and  mice. 

OSHA  has  also  reviewed  a  number  of 
human  epidemiological  studies  that 
have  exammed  the  mortality  experience 
of  styrene-butadiene  rubber  (SBR) 
woricers.  These  studies  have 
consistently  reported  an  elevated 
relative  risk  of  leukemia-or  lymphoma- 
related  death  among  BD-exposed 
workers.  The  most  recent  of  these,  the 
study  by  Delzell  et  al.,  updated  and 
expanded  previous  SBR  worker 
mortality  studies  and  found  a  positive 
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and  statistically  significant  dose- 
response  relationship  between 
cumulative  exposure  to  BD  and 
increased  leukiamia  mortality,  which 
remained  statistically  significant  even 
after  controlling  for  the  potential 
confounder  of  concurrent  styrene 
exposure.  (Ex.  117-1)  The  Delzell  et  al. 
study  thus  provides  further  and  more 
directly  relevant  evidence  that  an 
increased  risk  of  leukemia-related  death 
is  associated  with  exposure  to  BD. 
Furthermore,  other  epidemiologic 
studies  have  reported  Gnding  an 
unusually  short  latency  period  (as  little 
as  3  to  4  years  ftom  time  of  initial 
exposure  to  death)  for  exposure-related 
hematologic  malignancies  among 
workers  who  experienced  exposures  to 
BD  in  the  past  that  were  higher  than 
exposures  that  prevail  today.  (Ex.  2-26, 
3-34  Vol  m  H-1) 

Evidence  for  thd  carcinogenicity  of  BD 
is  further  strengthened  by  a  collection  of 
studies  showing  that  the  epoxide 
metabolites  of  BD  are  mutagenic  in  a 
wide  variety  of  in  vitro  and  in  vivo  test 
systems.  Examination  of  cultiued 
lymphocytes  from  BD-exposed  workers 
has  revealed  the  presence  of 
chromosome  aberrations,  an  elevated 
frequency  of  chromatid  breaks,  and 
various  mutations,  thereby  providing 
direct  evidence  of  genotoxicity  in 
occupationally-exposed  humans.  (Exs. 
118-2A,  118-2D)  Furthermore,  the 
finding  of  activated  K-ras  oncogenes  in 
ttmiors  of  BD-exposed  mice  provides 
additional  support  for  a  mutagenic 
mode  of  action;  this  finding  has 
particular  relevance  to  human  risk  in 
that  K-ras  is  the  most  commonly 
detected  oncogene  in  human  cancer. 
(Ex.129) 

The  findings  from  the  animal 
bioassays  and  human  epidemiologic 
studies  identify  the  hematopoietic 
system  as  a  primary  target  organ  for  BI> 
related  carcinogenesis.  Target  organs  for 
toxicity  are  not  necessarily  those  for 
carcinogenicity.  Other  experimental 
findings  are  consistent  with  these 
observations.  Studies  in  BD-exposed 
rodents  have  found  concentration- 
dependent  decreases  in  red  blood  cell 
counts,  hemoglobin  concentration,  and 
other  indicators  of  hematopoietic 
suppression.  (Exs.  114.  32-38D.  23-12) 
There  is  also  some  suggestive  evidence 
that  workers  exposed  to  BD  at  levels 
well  below  the  current  1.000  ppm  PEL 
exhibit  hematological  changes 
indicative  of  bone  marrow  depression. 
(Exs.  23-4.  2-28)  Finally,  many  of  the 
tumor  types  found  in  BD-exposed  mice, 
including  lymphocytic/hematopoietic 
cancer,  lung  cancer,  mammary  gland 
tumors,  and  possibly 
hemangiosarcomas,  are  tumors  that  are 


often  found  in  association  with 
exposure  to  other  industrial  chemicals 
known  to  cause  lymphocytic/ 
hematopoietic  cancer  in  humans.  Thus, 
OSHA  finds  that  the  body  of  scientific 
studies  contained  in  the  BD  record, 
which  includes  well-conducted  animal 
bioassays,  human  epidemiologic 
studies,  and  other  experimental 


investigations,  provides  convincing 
evidence  that  BD  is  a  probable  human 
carcinogen. 

This  view  is  also  held  by  other 
scientific  organizations  that  have 
examined  some  or  all  of  the  same 
evidence.  EPA  considers  BD  to  be  a 
probable  human  carcinogen,  and  NIOSH 
regards  BD  as  a  potential  occupational 
carcinogen  and  recommends  controlling 
exposures  to  the  lowest  feasible  level.  In 
1983,  based  on  the  findings  of  the  first 
NTP  bioassay  alone,  ACGIH  classified 
BD  as  an  animal  carcinogen  and,  in  the 
following  year,  recommended  a  new 
TLV  of  10  ppm.  In  1992,  before  the 
Delzell  et  al.  study  was  released,  lARC 
classified  BD  as  a  probable  human 
carcinogen  (Croup  2A). 

As  discussed  in  the  Quantitative  Risk 
Assessment  section,  OSHA  has  selected 
the  NTP  n  mouse  bioassay  for 
quantitative  assessment  of  cancer  risks 
for  several  reasons.  Chief  among  these  is 
that  the  NTP  D  study  was  conducted  at 
BD  concentrations  that  are 
representative  of  current  exposure 
conditions  and  that  the  results 
demonstrated  a  strong  dose-response 
relationship  for  several  cancer  sites.  In 
addition,  the  study  is  of  very  high 
quality  and  pathology  results  from 
individual  animals  were  available  to  the 
Agency,  enabling  OSHA  to  use  a  time- 
to-tumor  model  that  could  account  for 
the  early  cancer-related  deaths  that 
occurred  among  the  test  animals 
(competing  risks).  OSHA  also  chose  to 
base  its  risk  estimates  on  the  dose- 
res(>onse  relationships  for  three  cancer 
types:  lung,  ovarian,  and  lymphoma. 
The  incidence  of  each  was  significantly 
elevated.  It  should  be  noted  that  pooling 
the  total  number  of  animals  having  any 
of  these  tumor  types  would  have 
yielded  risk  estimates  higher  than 
OSHA's  final  values. 

Because  data  were  available  on 
individual  animals,  including  time  of 
death.  OSHA  chose  to  use  a  Weibull 
time-to  tumor  form  of  the  multistage 
model  based  on  the  biological 
assumption  that  cancer  is  induced  by 
carcinogens  through  a  series  of  events. 
This  model  has  the  advantage  of 
accounting  for  competing  risks.  . 

The  multistage  model  is  most 
frequently  used  by  OSHA;  it  is  also  a 
mechanistic  model  based  on  the 
biological  assumption  that  cancer  is 


induced  by  carcinogens  through  a  series 
of  independent  stages.  The  model  may 
be  conservative,  because  it  assumes  no 
threshold  for  carcinogenesis  and 
because  it  is  approximately  linear  at  low 
doses,  althou^  there  are  other  plausible 
models  of  carcinogenesis  which  are 
more  conservative.  The  Agency  believes 
that  the  multistage  model  conforms 
most  closely  to  what  we  know  about  the 
etiology  of  cancer,  including  the  fact 
that  linear-at-low-dose  behavior  is 
expected  for  exogenous  agents,  which 
increases  the  risk  of  cancer  already 
posed  by  simihir  "background" 
processes.  There  is  no  evidence  that  the 
multistage  model  is  biologically 
incorrect  and  abundant  evidence 
supp>orts  its  use,  especially  for  genotoxic 
carcinogens,  a  category  that  most  likely 
includes  BD.  OSHA's  preference  is 
consistent  with  the  position  of  the 
Office  of  Science  and  Technology  Policy 
of  the  Executive  Office  of  the  President, 
which  recommends  that  "when  data 
and  information  are  limited,  and  when 
much  uncertainty  exists  regarding  the 
mechanisms  of  carcinogenic  action, 
models  or  procedures  that  incorporate 
low-dose  linearity  are  prefierred  when 
compatible  with  limited  information." 
(OSTP,  Chemical  Carcinogens:  A 
Review  of  the  Science  and  Its 
Associated  Principles.  Federal  Register. 
March  14, 1985,  p.  10379) 

The  BD  record  contained  a  great  deal 
of  commentary  on  the  possible  role  of 
the  principal  epoxide  metabolites  of  BD 
on  the  development  of  cancer  in  test 
animals,  and  on  whether  differences  in 
BD  metabolism,  distribution,  and 
excretion  can  explain  the  observed 
differences  in  cancer  responses  between 
BD-exposed  mice  and  rats.  In  evaluating 
this  information,  OSHA  explored  the 
possibility  of  using  a  physiologically- 
based  pharmacokinetic  (PBPK) 
approach  to  estimate  cancer  risk  among 
BE)-exposed  workers.  In  considering  the 
use  of  PBPK  modeling  for  estimating 
equivalent  human  dose  in  its  final  risk 
assessment  for  BD,  OSHA  considered 
several  preselected  criteria  for  judging 
whether  the  available  data  was  adequate 
to  permit  OSHA  to  rely  on  a  PBPK 
analysis  in  place  of  administered 
exposure  levels.  These  are  the  same 
criteria  that  OSHA  has  recently  used  to 
rely  on  a  PBPK-based  analysis  in  its  risk 
assessment  of  methylene  diloride.  The 
criteria  included  the  following: 

1.  The  predominant  and  all  relevant 
minor  metabolic  pathways  must  be  well 
described  in  several  species,  including 
humans. 

2.  The  metabolism  must  be  adequately 
modeled. 
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3.  There  must  be  strong  empirical 
support  for  the  putative  mechanism  of 
carcinogenesis. 

4.  The  kinetics  for  the  putative 
carcinogenic  metabolic  pathway  must 
have  been  measured  in  test  animals  in 
vivo  and  in  vitro  and  in  corresponding 
human  tissues  at  least  in  vitro. 

5.  The  putative  carcinogenic 
metabolic  pathway  must  contain 
metabolites  that  are  plausible  proximate 
carcinogens. 

6.  The  contribution  to  carcinogenesis 
via  other  pathways  must  be  adequately 
modeled  or  ruled  out  as  a  factor. 

7.  The  dose  surrogate  in  target  tissues 
used  in  PBPK  modeling  must  correlate  . 
with  tumor  responses  experienced  by 
test  animals. 

8.  All  biochemical  parameters  specific 
to  the  compoimd,  such  as  blood:air 
partition  coefficients,  must  have  been 
experimentally  and  reproducibly 
measured.  This  must  especially  be  true 
for  those  parameters  to  which  the  PBPK 
model  is  sensitive. 

9.  The  model  must  adequately 
describe  experimentally  measured 
physiological  and  biochemical 
phenomena. 

10.  The  PBPK  models  must  have  been 
validated  with  other  data  (including 
human  data)  that  were  not  used  to 
construct  the  models. 

11.  There  must  be  sufficient  data, 
especially  data  from  a  broadly 
representative  sample  of  humans,  to 
assess  uncertainty  and  variability  in  the 
PBPK  modeling. 

For  the  BD  risk  assessment,  OSHA  has 
chosen  to  use  for  animal-to-human  dose 
equivalency  mg/kg-day  uptake  based  on 
the  ppm  exposure  levels  in  the  NTP  II 
mouse  study  as  the  dose-metric'  While 
the  body  of  data  in  the  record  leads 
OSHA  to  conclude  that  metabolism  of 
BD  to  active  metabolites  is  probably 
necessary  for  carcinogenicity,  OSHA  has 
chosen  total  body  uptake  rather  than 
organ  metabolic  levels  because  the 
Agency  was  unable  to  determine  from 
the  record  (a)  which  of  the  active 
metabolites  are  responsible  for  which 
observed  tumors  in  the  mice,  fb)  what 
the  mouse  and  human  metabolic 
equivalent  doses  were,  (c)  whether  any 
of  the  PBPK  models  can  successfully 
correlate  with  the  tumor  responses 
observed  in  mice  and  rats,  and  (d) 
whether  local  reactions  in  the  mouse 
and  human  bone  marrow  were  more 
important  than  total  body  burden. 


'A  dose  metric  ia  the  way  in  which  dose  is 
expressed  in  describing  a  dose-response 
relationship.  A  dose  metric  may  be  expressed  as  an 
^tpUed  dose,  such  as  ppm  concentration  or  mg  of 
iaMka  per  kg  body  wei^t,  or  as  an  internal  dose. 
mcfa  as  nog  per  gram  wet  weight  of  an  organ  or  mg 
of  total  metabolite  formed  per  kg  body  weight. 


OSHA  would  have  considered  using  BD 
metabolite  body  btirden  based  on  total 
human  BD  metabolites  if  the  human 
chamber  concentration  data  had  been 
available,  which  would  support 
estimating  total  human  BD  metabolism. 
Data  of  this  type  were  available  and 
used  in  OSHA's  PBPK  modeling  for 
methylene  chloride.  In  the  absence  of 
human  chamber  data  or  some  better 
estimate  of  human  equivalent  dose, 
OSHA  has  chosen  to  use  mg/kg-day  BD 
uptake  from  the  ppm  inhalation 
exposure  levels  in  the  NTP  II  mouse 
bioassay  as  suitable  for  animal-to- 
human  equivalency. 

C.  Material  Impairment  of  Health 

The  1  ppm  8-hour  TWA  PEL  is 
designed  to  reduce  cancer  risks  among 
exposed  workers.  As  mentioned  above 
and  in  the  Health  Effects  section,  some 
epidemiological  studies  indicate  that 
the  increased  risk  of  leukemia  posed  by 
BD  exposure  may  occ\ir  within  a  short 
period  after  initial  exposure.  (This  is 
supported  by  the  NTP  mouse  bioassays, 
in  which  there  was  high  early  mortality 
resulting  from  the  development  of  BD- 
induced  cancers,  especially 
lymphomas.)  Therefore.  OSHA  believes 
these  hematopoietic  cancers  are  likely  to 
be  fatal,  will  result  in  substantially 
shortened  worker  lifespans,  and  clearly 
represent  "material  impairment  of 
health"  as  defined  in  the  OSH  Act  and 
case  law. 

OSHA  has  also  concluded  that 
exposure  to  BD  is  associated  with  a 
potential  risk  of  adverse  reproductive 
effects  in  both  males  and  females.  This 
conclusion  is  based  on  the  two  NTP 
animal  bioassays,  which  found 
testicular  atrophy  in  male  mice  exposed 
to  625  ppm  BD  and  ovarian  atrophy  in 
female  mice  exposed  to  BD 
concentrations  as  low  as  6.25  ppm,  as 
well  as  other  animal  studies  that  have 
reported  dominant  lethal  effects 
(indicating  a  genotoxic  effect  on  germ 
cells)  and  abnormal  sperm  morphology 
in  BD-exposed  male  mice.  (Exs.  23-74, 
23-75, 117-1)  There  is  also  evidence 
that  BD  exposure  is  associated  with 
fetotoxicity  in  mice,  and  a  teratogenic 
effect  indicative  of  a  transplacentally 
induced  somatic  cell  mutation  was 
observed  in  one  mouse  study.  (Exs.  2- 
32,  23-72,  126)  OSHA  believes  that 
teratogenic  effects  and  gonadal  atrophy 
would  also  unambiguously  constitute 
"material  impairment  of  health." 
Furthermore,  although  OSHA  did  not 
quantify  reproductive  risks  that  may  be 
associated  with  exposure  to  BD,  OSHA 
believes  that  reducing  the  8-hour  TWA 
PEL  from  1,000  ppm  to  1  ppm  is  likely 
to  substantially  reduce  this  risk. 


D.  Risk  Estimates 

OSHA's  final  estimate  of  excess 
cancer  risks  associated  with  exposure  to 
5  ppm  BD  (8-hour  TWA)  ranges  from 
11.2  to  59.4  per  1000,  based  on 
lymphomas,  lung  tumors  and  ovarian 
tumors  seen  in  the  NTP  11  mouse  study 
(OSHA  did  not  estimate  the  risks 
associated  with  exposure  to  the  current 
PEL  of  1,000  ppm,  since  workers  are 
rarely,  if  ever,  exposed  to  BD  levels  of 
that  magnitude).  Based  on  linear  models 
the  estimated  risks  at  the  new  PEL  of  1 
ppm  range  from  1.3  to  8.1  per  1000, 
which  represents  a  substantial  reduction 
in  risk  bom  those  associated  with 
exposures  to  5  ppm  or  greater. 

OSHA's  risk  estimates  for  the  1  ppm 
PEL  are  similar  in  magnitude  to.  or 
Ipwer  than,  most  of  the  estimates 
contained  in  several  risk  assessments 
submitted  to  the  BD  record,  which 
utilized  a  variety  of  models  and  dose 
metrics.  Furthermore,  NIOSH's 
quantitative  assessment  based  on  the 
Delzell  et  al.  epidemiologic  study  of 
SBR  workers  yielded  an  estimate  of  8 
cancer  deaths  per  1 ,000  workers 
exposed  to  1  ppm  BD,  a  figure  that  is  in 
close  agreement  with  the  upper  end  of 
the  range  of  risks  predicted  by  OSHA. 

Risks  greater  than  or  equal  to  10  -  ^  (1 
per  1,000)  are  clearly  significant  and  the 
Agency  deems  them  unacceptably  high. 
OSHA  concludes  that  the  new  BD 
standard  substantially  lowers  risk  but 
does  not  reduce  risk  below  the  level  of 
insignificance.  The  estimated  levels  of 
risk  at  1  ppm  are  1.3  to  8.1  per  1000. 
The  ancillary  provisions  including  the 
exposure  goal  program  will  further 
reduce  risk  from  exposure  to  BD. 

E.  "Significant  Risli"  Policy  Issues 

Further  guidance  for  the  Agency  in 
evaluating  significant  risk  and 
narrowing  the  million-fold  range 
described  in  the  "Benzene  Decision'  is 
provided  by  an  examination  of 
occupational  risk  rates,  legislative 
intent,  and  the  academic  literature  on 
"acceptable  risk"  issues.  For  example, 
in  the  high  risk  occupations  of  mining 
and  quarrying,  the  average  risk  of  death 
from  an  occupational  injury  or  an  acute 
occupationally-related  illness  over  a 
lifetime  of  employment  (45  years)  is 
15.1  per  1,000  workers.  The  typical 
occupational  risk  of  deaths  for  all 
manufacturing  industries  is  1.98  per 
1,000.  Typical  lifetime  occupational  risk 
of  death  in  an  occupation  of  relatively 
low  risk,  like  retail  trade,  is  0.82  per 
1,000.  (These  rates  are  averages  derived 
from  1984-1986  Bureau  of  Labor 
Statistics  data  for  employers  with  1 1  or 
more  employees,  adjusted  to  45  years  of 
employment,  for  50  weeks  per  year). 
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Congress  passed  the  Occupational 
Safety  and  Health  Act  of  1970  because 
of  a  determination  that  occupational 
safety  and  health  risks  were  too  high. 
Congress  therefore  gave  OSHA  authority 
to  reduce  significant  risks  when  it  is 
feasible  to  do  so.  Within  this  context, 
OSHA's  final  estimate  of  risk  from 
occupational  exposure  to  BD  at  levels  of 
2  ppm  (2.5  to  16.2  deaths  per  1,000 
workers)  or  higher  is  substantially 
higher  than  other  risks  that  OSHA  has 
concluded  are  significant,  is 
substantially  higher  than  the  risk  of 
fatality  in  some  high-risk  occupations, 
and  is  substantially  higher  than  the 
example  presented  by  the  Supreme 
Court  in  the  benzene  case.  Moreover,  a 
risk  in  the  range  of  1.3  to  8.1  per  1000 
at  1  ppm  is  also  clearly  significant; 
therefore,  the  PEL  must  be  set  at  least  as 
low  as  the  level  of  1  ppm  documented 
as  feasible  across  all  industries. 

Because  of  technologic  feasibility 
considerations,  OSHA  could  not 
support  promulgating  a  PEL  below  1 
ppm.  However  OSHA  has  integrated 
other  protective  provisions  into  the  final 
standard  to  further  reduce  the  risk  of 
developing  cancer  among  employees 
exposed  to  BD. 

Based  on  OSHA's  QRA,  employees 
exposed  to  BD  at  the  8-hour  TWA  PEL 
limit,  without  the  benefit  of  the 
supplementary  provisions,  would 
remain  at  significant  risk  of  developing 
adverse  health  effects,  so  that  inclusion 
of  other  protective  provisions,  such  as 
medical  surveillance  and  employee 
training,  is  both  necessary  and 
appropriate.  The  exposure  goal  program 
and  action  level  trigger  incorporated 
into  the  standard  will  encourage 
employers  to  lower  exposures  below  0.5 
ppm  to  further  reduce  significant  risk  if 
it  is  feasible  to  do  so  in  their 
workplaces.  Consequently,  the  programs 
triggered  by  the  action  level  will  further 
decrease  the  incidence  of  disease 
beyond  the  predicted  reductions 
attributable  merely  to  a  lower  PEL. 

As  OSHA  has  explained,  nimierous 
issues  arise  in  quantifying  estimated 
risk  to  workers  from  BD.  Such  estimates 
are  thus  inherently  uncertain;  and.  as 
more  information  becomes  available, 
some  of  that  uncertainty  may  be 
addressed  and  may  substantially  alter 
the  risk  estimate.  Although  OSHA 
believes  the  estimates  fulfill  its  legal 
obligation  to  provide  substantial 
evidence  of  significant  risk  the  estimates 
should  not  be  interpreted  as  a  precise 
quantification  of  the  cancer  risk 
associated  with  the  new  PEL,  or  as 
demonstrated  evidence  of  actual  worker 
disease  caused  by  BD. 

OSHA's  determination  of  significant 
risk  is  predicated,  consistent  with 


empirical  evidence  and  the  legal 
mandates  of  the  OSHA  Act,  on 
determining  the  risk  to  a' worker 
exposed  to  BD  for  a  working  lifetime  (45 
years)  at  the  PEL.  To  the  extent  that 
future  exposures  to  BD  are 
(substantially)  lower  than  1  ppm,  the 
estimated  risks  associated  witn  those 
exposures  will  be  (substantially)  lower 
than  the  range  presented  in  OSHA's 
QRA. 

OSHA  believes  the  final  standard  %iriU 
reduce  the  risks  of  BD  below  those 
estimated  using  the  mathematical 
model.  The  estimates  of  risk  consider 
only  exposures  at  the  PEL,  and  do  not 
take  fully  into  account  the  other 
protective  provisions  of  the  standard 
such  as  medical  surveillance,  hazard 
communication,  training,  monitoring, 
and  the  exposure  goal  program.  The 
decrease  in  risk  to  be  achieved  by 
additional  provisions  cannot  be 
adequately  quantified  beyond  a 
determination  that  they  will  add  to  the 
protection  provided  by  the  lower  PEL 
alone.  OSHA  has  determined  that 
employers  who  fulfill  the  provisions  of 
the  standard  as  promulgated  will 
provide  protection  for  their  employees 
from  the  hazards  presented  by 
occupational  exposure  to  BD  well 
beyond  those  which  would  be  indicated 
solely  by  reduction  of  the  PEL. 

Furthermore,  as  discussed  above  and 
in  the  Health  Effects  section,  there  is 
evidence  from  the  NTP  bioassays  that 
exposure  to  periodic  high 
concentrations  of  BD  may  be  associated 
with  a  higher  cancer  risk  compared  to 
an  equivalent  cumulative  exposure 
administered  over  a  longer  time  frame. 
OSHA  has  included  a  5  ppm  short-term 
exposure  limit  (STEL),  averaged  over  15 
minutes,  to  provide  protection  to 
employees  who  are  exposed  to  elevated 
BD  concentrations  during  brief  periods, 
such  as  in  maintenance  work. 

As  a  result,  OSHA  concludes  that  its 
8-hour  TWA  PEL  of  1  ppm  and 
associated  action  level  (0.5  ppm)  and 
STEL  (5  ppm)  will  reduce  significant 
risk  and  that  employers  who  comply 
with  the  other  provisions  of  the 
standard  will  he  taking  feasible, 
reasonable,  and  necessary  steps  to  help 
protect  their  employees  from  the 
hazards  of  BD. 

VIII.  Summary  of  the  Final  Economic 
Analysis 

As  required  by  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  of 
1980  (as  amended  1996),  OSHA  has 
prepared  a  Final  Economic  Analysis  to 
accompany  the  final  standard  for 
occupational  exp>osure  to  1,3-butadiene 
(BD).  (The  entire  analysis,  with 
supporting  appendix  material,  has  been 


placed  in  the  BD  rulemaking  docket.  See 
Exhibit  137.)  The  ptupose  of  the  final 
economic  analysis  is  to: 

•  Describe  the  need  for  a  standard 
governing  occupational  exposure  to  1,3- 
butadiene; 

•  Identify  the  establishments  and 
industries  potentially  affected  by  the 
standard; 

•  Evaluate  the  costs,  benefits, 
economic  impacts  and  small  business 
impacts  of  the  standard  on  affected 
firms; 

•  Assess  the  technological  and 
economic  feasibility  of  the  standard  for 
affected  establishments,  industries,  and 
small  businesses;  and 

•  Evaluate  the  availability  of  effective 
non-regulatory  approaches  to  the 
problem  of  occupational  exposure  to 
1,3-butadiene. 

Need  for  the  Standard 

OSHA's  final  BD  standard  covers 
occupational  exposures  to  this 
substance,  a  high-voliune  chemical  used 
principally  aS  a  monomer  in  the 
manufactiire  of  a  wide  range  of 
synthetic  rubber  and  plastic  polymers 
and  copolymers.  In  all,  about  9,700 
employees  are  estimated  to  be  exposed 
to  BD.  However,  for  2,100  of  these 
employees  in  the  petroleum  refining 
industry,  BD  exposures  are  below  the 
action  level.  The  largest  group  of 
exposed  workers  is  found  in  the  BD 
end-product  industry.  Other  BD 
operations  in  which  workers  are 
exposed  are  crude  BD  production,  BD 
monomer  production,  and 
transportation  terminals  handling  BD 
monomers  (stand-alone  terminals). 

There  is  stiting  evidence  that 
workplace  exposure  to  BD  poses  an 
increased  risk  of  cancer.  Animal 
bioassays  have  shown  BD  to  be  a  source 
of  significant  risk  for  tumors  at  multiple 
sites  (i.e.  lung  tumors,  heart 
hemangiosarcomas,  lymphomas  and 
ovarian  tumors).  BD  may  also 
potentially  cause  both  male  and  female 
reproductive  effects.  To  protect  all  BD- 
exposed  workers  from  these  adverse 
health  effects,  the  final  standard  lowers 
the  airborne  concentration  of  BD  to 
which  workers  may  be  exposed  from  the 
current  permissible  exposure  limit  (PEL) 
of  1,000  ppm  as  an  8-hour  time- 
weighted  average  (8-hour  TWA)  to  1 
ppm,  and  adds  a  short  term  exposure 
limit  (STEL)  of  5  ppm.  measured  over 
15  minutes.  (For  a  detailed  discussion  of 
the  risks  posed  to  workers  from 
exposure  to  BD,  see  the  Quantitative 
Risk  Assessment  and  Significance  of 
Risk  sections  of  the  preamble,  above.) 

OSHA's  final  BD  standard  is  similar 
in  format  and  content  to  other  health 
standards  issued  under  Section  6  (b)(5) 
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of  the  Act.  In  addition  to  PELs.  the 
standard  requires  employers  to  monitor 
the  exposures  of  wo^rs;  establish 
regulated  areas  when  exposures  may 
exceed  one  of  these  PELs;  implement 
engineering  and  work  practice  controls 
to  reduce  employee  exposures  to  BD; 
develop  an  exposure  goal  program; 
provide  respiratory  protection  to 
supplement  engineering  controls  where 
such  controls  are  not  feasible,  are 
insufficient  to  meet  the  PELs,  are 
necessary  for  short  infrequent  jobs,  or  in 
emergencies;  provide  medical  screening; 
train  workers  about  the  hazards  of  BD 
(also  required  by  OSHA's  Hazard 
Conunimication  Standard);  and  keep 
records  relating  to  the  BD  standard. 
Recognizing  that  workers  exposed  to  BD 
are  at  significant  risk,  an  industry-labor 
woildng  group  joined  together  to 
develop  joint  recommendations  for  the 
final  standard  for  BD.  This  group's 
recommendations  form  the  basis  for 
OSHA's  final  rule.  The  contents  of  the 
standard  are  explained  briefly  in 
Chapter  I  of  the  final  economic  analysis 
and  in  detail  in  the  Summary  and 
Explanation  (Section  X  of  the  preamble, 
below). 

Chapter  n  of  the  economic  analysis 
describes  the  uses  of  BD  and  the 
industries  in  which  such  use  occurs. 
Exposiire  to  1,3-butadiene  occurs  as  a 
result  of  exposure  to  the  monomer. 
Once  BD  is  in  polymer  form,  the 
exposure  is  minimal  to  non-existent.  In 
all.  OSHA  analyzed  S  types  of  processes 
in  which  BD  exposure  occurs:  crude  BD 
production,  where  the  feedstock  for  BD 
monomer  is  produced;  BD  monomer 
production,  in  which  BD  is  refined  from 
crude  BD  to  a  99  percent  pure  monomer; 
BD  product  manufacture,  where  BD 
monomer  is  converted  to  various 
polymer  products;  stand-alone 
terminals,  which  receive,  store  and 
distribute  BD  monomer;  and  petroleiun 
refineries,  where  BD  may  occur  as  an 
unwanted  byproduct  in  some  types  of 
refining  units.  Table  VID-l  shows  these 
industry  operations  and  the  number  of 
workers  affected  by  the  final  rule.  A 
total  of  255  facilities  are  estimated  to  be 
potentially  affected  by  the  standard. 
These  establishments  employ  9,700 


workers  who  are  estimated  to  be 
exposed  to  BD  in  the  coiuse  of  their 
work.  The  industry  operation  with  the 
largest  number  of  direcUy  exposed 
employees  is  BD  product  manufactiue, 
which  has  6.500  exposed  employees 
(over  two-thirds  of  the  total). 

Table  Vlll-l  .—Industry  Operations 
AND  Number  of  Workers  Af- 
fected BY  THE  Final  Rule  for 

1 ,3-BUTADIENE 


Nunt>erof 
affected 
workers 

Number  of 
facilities  in 
industry* 

CnxJe  1.3-Buta- 
cbene  Produc- 
tion   

540 
552 

6,461 
50 

27 

1,3-Butacfiene 
Monomer  Pro- 
duction   

1,3-Butadtene 
Polymer  Prod- 
uct Manulac- 
ture  

Standard-Atone 
Termirtais 

12 

'71 
5 

Subtotal 

7,603 

115 

Petroleum  Refirv 
mg  Sector 

'>2.100 

140 

Total  .„ 

9,703 

255 

Souroe:  U.S.  Department  of  Labor,  OSHA, 
Office  of  Regulatory  Araiysis,  1996. 

■Some  facMies  may  tal  under  several  in- 
dustry sectors.  For  exanple,  9  monomer  facili- 
ties are  also  crude  producing  faciities. 

oPotartfai  exposures  to  1,3-butadtone  are 
tow  and  of  extremeiy  short  duration  in  refining. 

•"Represents  number  of  processes  and  not 
necessarily  ptanls. 

Chapter  m  of  the  analysis  assesses  the 
technological  feasibility  of  the  final 
standard's  requirements,  and 
particularly  its  PELs.  for  firms  in  the  5 
industry  operations  with  employee 
exposure  identified  in  the  Industry 
Profile.  OSHA  finds,  based  on  an 
analysis  of  exposure  data  taken  on 
woiicers  performing  the  BI>-related  tasks 
identified  for  each  operation,  that 
compliance  with  the  standard  is 
technologically  feasible  for 
establishments  in  the  industries  studied. 
With  few  exceptions,  employers  will  be 


able  to  achieve  compliance  with  both 
PELs  through  the  use  of  engineering 
controb  and  woiii  practices.  The  few 
exceptions  are  maintenance  activities, 
such  as  vessel  cleaning,  which  have 
traditionally  often  involved  the  use  of 
respiratory  protection. 

The  exposure  data  reUed  on  by  OSHA 
in  making  its  technological  feasibiUty 
determinations  were  gathered  by  NIOSH 
in  a  series  of  site  visits  to  plants  in  the 
affected  industries.  These  data  show 
that  many  faciUties  in  the  affected 
industries  have  already  achieved  the 
reductions  in  employee  exposures 
required  by  the  final  rule.  At  least  some 
workers  in  every  job  category  work  in 
facilities  that  have  already  achieved  the 
PEL  requirements.  OSHA's  analysis  of 
technological  feasibility  evaluates 
employee  exposures  at  the  operation  or 
task  level  to  the  extent  that  such  data 
are  available.  In  other  words,  the 
analysis  identifies  relevant  exposure 
data  on  a  job  category-by-job  category 
basis  to  permit  the  Agency  to  pinpoint 
those  BD-exposed  workere  and  job 
operations  that  are  not  yet  under  good 
process  control  and  will  thus  need 
additional  controls  (including  improved 
housekeeping,  maintenance  procedures, 
and  employee  work  practices)  to 
achieve  compliance.  Costs  are  then 
developed  (in  Chapter  V  of  the 
economic  analysis)  for  the  improved 
controls  needed  to  reach  the  new  levels. 

The  benefits  that  will  accrue  to  BD- 
exposed  employees  and  their 
employers,  and  thus  to  society  at  large, 
are  substantial  and  take  a  number  of 
forms.  Chapter  IV  of  the  analysis 
describes  these  benefits,  both  in 
quantitative  and  qualitative  form.  At  the 
current  baseline  exposure  levels  to  BD, 
the  risk  model  estimates  that  76  cancer 
deaths  will  be  averted  over  a  45-year 
period.  By  reducing  the  total  number  of 
BD-related  cancer  deaths  from  76  deaths 
to  17  deaths  over  45  years,  the  standard 
is  projected  to  save  an  average  of  1.3 
cancer  deaths  per  year.  Table  VIII-2 
shows  these  risk  estimates.  In  addition 
to  cancer  deaths,  the  standard  may 
prevent  male  and  female  reproductive 
effects. 


TABLE  VIII-2.— WORKER  EXPOSURE  TO  BD  AND  LUNG  CANCER  RISK  OVER  45  YEARS  AT  CURRENT  EXPOSURE  LEVELS 

AND  LEVELS  EXPECTED  UNDER  THE  STANDARD 


8-tKHjr  time  weighted  average  (ppm) 

0-0.5 

0.5-1.0 

1 

1.0-2.0 

2.0-5.0 

5.0-10.0 

10+* 

Total 

Lifetime  Excess  Cancer  Risk  (per  thousand  workers)*  

2.05 

5697 

12 

7177 

6.1 

354 

2 

426 

8.1 
156 

1 
0 

12.15 
598 

7 
0 

28.1 

320 

9 

0 

60 

440 

27 

0 

480 
38 

18 
0 

Baseline  Number  of  Workers  Exposed „ 

Estimated  Excess  Deaths  in  Baseline  (Exisbng  PEL)» 

7603 

76 

7603 

Predctod  Number  of  Wortcers  Exposed  at  New  PEL _..: 
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Table  VIII-2.— Worker  Exposure  to  BD  and  Lung  Cancer  Risk  Over  45  Years  At  Current  Exposure  Levels 

AND  Levels  Expected  Under  the  Standard — Continued 


84iour  lime  wetg^sd  average  (ppm) 

0-0.5 

0.&-1.0 

1 

1.(V-2.0 

2.0-6.0 

5.0-10.0 

iaf« 

Total 

Predictad  Excess  Deaths  at  New  PEL"  

14 

3 

0 

0 

0 

0 

0 

17 

•Based  on  OSHA  l-stage  WeibuU  time-to-tumor  model  tor  lung  tumors. 
■>  Computed  as  level  of  lifetime  risk  times  the  number  of  exposed  worfcers. 
<:  Based  on  a  median  exposure  for  these  wodcers  of  60  ppm. 
Source:  Office  of  Regulatory  Analysis.  OSHA;  Department  of  Labor. 


The  costs  employers  in  the  affected 
industries  are  estimated  to  incur  to 
comply  with  the  standard  total  $2.9 
million  in  1996  dollars.  These  costs, 
which  are  presented  in  Chapter  V,  the 
full  economic  analysis,  are  aimualized 
over  a  IG-year  horizon  at  a  discount  rate 
of  7  percent.  Table  VID-S  shows 
annualized  costs  by  provision  of  the 
standard;  the  most  costly  provisions  are 
those  requiring  engineering  controls 
($1.6  million  per  year)  and  respiratory 
protection  ($0.7  million  per  year).  Table 
Vni— 4  analyzes  compliance  costs  by 
operation  and  shows  that  BD  products 
manufacture  will  incur  over  two-thirds 
of  the  standard's  costs  of  compliance. 


Table  VIII-3.— Annual  Costs  of  Table  VIIM.— Annual  Costs  of 
THE  Final  Butadiene  Standard,  the  Final  Butadiene  Standard, 
BY  Provision  by  Industry  Sector 


Provision 

Annualized 
costs 

Engineering  Controls  

$1,561,000 

Exposure  Gioal  Program 

104,000 

Respirators 

ExDOsure  Monitorina 

686.000 
364.000 

Ot^ective  Data  

3.000 

Medical  Surveillance 

72.000 

Leak  and  Spil  Detectkw 

27.000 

Regulated  Areas 

Information  and  Training 

Recordkeeping 

4.000 
12.000 
29.000 

Total  

2.861.000 

Industry  sector 

Annualized 
costs 

Crude  Production 

$333,000 

Monomer 

BO  Products 

210.000 
2,252.000 

Stand-Alone  Terminals  

53.000 

Petrotoum  Refining  

3.000 

Total 

2.851.000 

Chapter  VI  of  the  economic  analysis 
analyzes  the  impacts  of  compliance 
costs  on  firms  in  affected  operations. 
The  final  rule  is  clearly  economically 
feasible:  annualized  compliance  costs 
are  less  than  0.5  percent  of  estimated 
sales  in  every  industry  and  are  less  than 
4  percent  of  profits  in  every  industry 
(see  Table  Vin-5).  Costs  of  this 
magnitude  will  not  affect  the  viability 
even  of  marginal  firms. 

Table  VIII-S.—  Estimated  Sales  and  Profits  of  Establishments  Affected  by  the  1  .3-Butaoiene  Rule 


SIC 


Sales  per 

average  es- 

tabUshment 

($000) 


Pre-tax 
proMper 
average  es- 
tablishment 
in  SIC 


Arvmalized 
cost  per  es- 
tablishment 


Cost  as  per- 
centage of 
sales 


Cost  as 

percettne 

of  profit 


Crude  1 ,3-Butadiene  Production 

1 .3-Butadiene  Monomer  Production  

1 .3-Butadnne  Product  Productton: 

— ABS  Resins.  Butadiene  Copolymers  (<50%  txjtadiene)  ... 

— Butadiene  Copolymers  (.50%  txitadiene),  Neoprene. 
NItrile  Rubber,  Chtoroprene  Rubbers,  EPOM  Polymers. 
Styrene-Butadiene  Rubber  (SBR  Latex).  Polybutadiene 

— Adipontrile/Hexamethylene  

— Furigicktes 

Petroleum  Refining  

Starxl-AkMie  Terminals  


2869 
2869 

2821 


2822 
2869 
2879 

2911 
4226 


$53,998 
53.998 

38.000 


16.243 

53.998 

42.694 

525.273 

2,400 


$5,645,237 
5.645,237 

2,015,155 


1,328,956 

5,645,237 

1,681,885 

19.100.851 

287.273 


$12,341 
17,502 

31.724 


31.724 
31.724 
31.724 
22 
10.556 


0.02 
0.03 

0.08 


0.20 
0.06 
0.07 
Negligible 
0.44 


022 
0.31 

1.57 


2.39 
0.56 
1.89 
Negligible 
3.67 


Source:  US  Department  of  Labor.  OSHA.  Office  of  Regulatory  Analysis,  1996. 
Negligible  denotes  less  than  0.0O5  percent. 


Under  the  Regulatory  Flexibility  Act, 
OSHA  is  required  to  determine  whether 
its  regulations  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  small  firm  standfu-ds 
established  by  the  U.S.  Small  Business 
Administration  (SBA)  for  industries 
using  1,3-butadiene  are  as  follows:  1.500 


employees  for  firms  in  SIC  2911 
(petroleum  refining);  1.000  employees 
for  firms  in  SICs  2869  (industrial 
organic  chemicals,  which  includes  BD 
crude  and  monomer  producers)  and 
2822  (synthetic  rubber):  750  employees 
for  firms  in  SIC  2821  (plastic  Table  VIII- 
5  materials  and  resins);  500  employees 


for  firms  in  SIC  2879  (agricultural 
chemicals,  which  includes  some 
producers  of  BD  products);  and  annual 
receipts  of  $18.5  million  for  firms  in  SIC 
4226  (special  warehousing  and  storage, 
which  includes  stand-alone  terminals). 
Using  these  definitions,  OSHA 
identified  two  small  firms  among  crude 
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BD  producers,  one  small  firm  among 
monomer  producers,  10  small  firms 
among  BD  product  manufacturers,  and 
no  small  firms  among  stand-alone 
terminals.  Because  the  ownership  of  one 
stand-alone  terminal  could  not  be 
identified,  OSHA  assiuned  that  there 
would  be  one  small  stand-alone 
terminal.  For  each  of  these  industries, 
OSHA  estimated  revenues  and  costs  for 
small  firms  based  on  the  average  size  of 
the  small  firms  using  BD.  The  typical 
petroleum  refining  establishment  has 
fewer  than  1,500  employees.  However, 


because  OSHA  did  not  have  data  on  the 
number  of  firms  with  fewer  than  1,500 
employees,  the  Agency  relied  on 
establishment  data  to  examine  possible 
impacts  on  small  pwtroleiun  refineries. 

table  VIII-6  presents  the  results  of 
the  regulatory  flexibiUty  screening 
analysis  and  shows  estimated 
compliance  costs  and  economic  impacts 
relative  to  revenues  and  pre-tax  income 
for  affected  small  businesses  at  the  four- 
digit  SIC  code  level.  This  approach 
reflects  extreme  case  impacts  because 
the  impacts  on  small  firms  are  analyzed 
using  average  per-establishment 


compliance  costs.  As  shown  in  the 
table,  compliance  costs  as  a  percentage 
of  industry  revenues  never  reach  one 
percent;  they  range  from  less  than  0.005 
percent  to  0.44  percent  for 
establishments  in  all  affiacted  industries. 
Estimates  of  compliance  costs  as  a 
percentage  of  profits  range  from  less 
than  0.005  percent  to  3.67  percent.  Such 
impacts  are  not  large  enough  to  be 
significant.  In  addition,  the  impacts 
reflected  in  the  table  are  likely  to  be 
overestimated  because  Table  Vin-6  they 
are  based  on  extreme-case  costs. 


Table  VIII-6.— Estimated  Sales  and  Profits  of  Establishments  Affected  by  the  1  ,3-Butadiene  Rule 


Crude  1,3-6utadiene  production  

1,3-ButadMne  Monomer  productton 

1,3-Butadwne  product  production: 
ABS  Resins,  Butadiene  Copoly- 
mers (<50%  butadiene). 
Butadiene  Copolymers  (.50%  buta- 
dtene),  Neajxene,  NM)e  Rubber. 
Chtoroprene  Rubbers.  EPOM 
Polymers  Styrene-Butadtone 
Rubber  (SBR  Latex), 

Polybutadiene. 
Adiponitrile/Hexamethylerfediamine 

Fungkades 

Petroleum  refining 

Stand-ak>ne  terminals  


SIC 


2869 
2869 

2821 

2822 


2869 
2879 

2911 
4226 


Definitton  Of  small 
entity  per  ttie  SBA 


1 ,000  employees ... 
1,000  emptoyees  ... 


750  emptoyees  ... 
1,000  emptoyees 


1 .000  emptoyees 
500  emptoyees  ... 
1 .500  emptoyees 
$18.5  millton  (re- 
ceipts). 


Average 
sales  per 
smal  estab- 
lishment 
($milUon) 


51.30 
10.60 

50.00 

24.00 


10.60 

30.40 

45.80 

2.40 


Pre-tax  profit 
per  small  es- 
tablishment 
in  SIC 


$5,363,182 
1.108.182 

2,651.515 

1,963.636 


1.108.182 

1.197,57§ 

1,655,455 

287,273 


Anrtualized 
cost  per  es- 
tablishment 


$12,341 
17.502 

31.724 

31.724 


31.724 

31.724 

22 

10.556 


Cost  as  per- 
centage of 
sales 


0.02 
0.17 

0.06 

0.13 


0.30 

0.10 

Negligible 

0.44 


Source:  US  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis,  1996. 
Negligible  denotes  less  than  0.005  percent 


Cost  as  per- 
centage of 
profit 


0.23 
1.58 

1.20 

1.62 


2.86 

2.66 

Negligtole 

3.67 


Thus,  because  this  standard  will  not 
have  a  significant  impwct  either  on  the 
smallest  establishments  (as  defined  by 
the  SBA]  or  on  the  typical  establishment 
in  this  industry,  OSHA  certifies  that  this 
final  standard  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

OSHA  also  examined  the  impact  of 
this  standard  on  increased  expenditures 
by  State,  local  or  tribal  governments. 
OSHA  foimd  that  none  of  the  affected 
employers  were  State,  local,  or  tribal 
governments.  Fvulher,  since  the  total 
costs  of  the  standard  are  $2.8  milhon, 
the  stand  will  not  increase  expenditures 
for  the  private  sector  by  more  than  $100 
million.  As  a  result,  OSHA  certifies  that, 
for  the  piuposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  E.O.  12875,  this  rule  does  not  include 
any  federal  mandate  that  may  result  in 
increased  expenditiues  by  State,  local 
and  tribal  governments,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million. 


K.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Poficy  Act  (NEPA), 
OSHA  has  reviewed  this  standard  for 
occupational  exposure  to  BD  and 
detennined  that  this  action  will  have  no 
significant  impact  on  the  external 
environment.  The  new  standard  can  be 
achieved  through  a  combination  of 
engineering  controls,  work  practices, 
and  respirator  use  in  maintenance 
situations.  OSHA  reviewed  the  extent  to 
which  any  of  the  engineering  controls  or 
work  practices  might  have  an 
environmental  impact.  OSHA  foimd 
that  these  controls  will  have  no 
significant  adverse  impact  on  the  eternal 
environment  because  no  additional 
solid  waste  would  be  contaminated  with 
BD  and  that  any  new  releases  to  the 
external  atmosphere  would  constitute 
an  insignificant  increase  in  emissions. 
Indeed,  most  of  the  recommended 
controls  would  prove  advantageous 
bom  an  environmental  viewpoint.  For 
example,  such  controls  as  replacing 
slip-tube  gauges  with  magnetic  gauges. 


use  of  closed  loop  sampling  systems, 
and  the  use  of  dual  mechanical  seals  all 
serve  to  reduce  both  woiker  exposures 
and  emissions  to  the  environment. 
Other  controls,  such  as  exhaust 
ventilation  in  laboratories,  leave 
environmental  emissions  imchanged. 

Based  on  its  review,  OSHA  concludes 
that  there  will  be  no  significant  impact 
on  the  environment  external  to  the  woik 
place  as  a  result  of  the  promulgation  of 
this  standard. 

X.  Summary  and  Explanation  of  the 
Final  Standard 

OSHA  has  determined  that  the 
requirements  set  forth  in  this  final 
standard  are  those  which,  based  on 
currently  available  data,  are  necessary 
and  appropriate  to  provide  adequate 
protection  to  employees  exposed  to  BD. 
In  the  development  of  this  standard, 
OSHA  carefully  considered  the 
comments  received  in  the  docket  in 
response  to  the  proposed  rule  as  well  as 
information  received  in  the  BD  docket 
by  OSKA  since  initiation  of  this 
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rulemaking.  OSHA  believes  that  these 
provisions  are,  in  lai^e  part,  similar  to 
the  requirements  recommended  by  the 
labor/industry  group  in  the  recent 
reopening  of  the  BD  rulemaking  record. 
(Ex.  118-12A) 

A.  Scope  and  Application 

The  final  rule  covers  all  occupational 
exposure  to  1,3-butadiene,  with  certain 
exceptions  which  are  described  below. 
OSHA  does  not  believe  there  are  any 
impacts  in  construction  or  maritime 
employment,  but.  consistent  with 
OSHA's  policy,  the  standard  is  being 
made  applicable  to  these  sectors  to 
avoid  gaps  in  coverage  and  to  protect 
workers  in  unusual  circumstances. 
Coverage  in  longshoring  and  marine 
terminals  would  only  be  triggered  if  BD 
is  present  outside  sealed  intact 
containers. 

The  final  rule  contains  three 
exemptions  h-om  the  scope  and 
application:  all  three  exemptions  are 
typically  included  in  OSHA  chemical- 
specific  health  standards.  These 
exemptions  address  situations  in  which 
the  Agency  has  concluded  that  the 
likelihood  of  significant  exposure  is 
quite  low.  The  final  rule's  exemptions 
are  as  follows: 

(a)(2)(i)  Except  for  the  recordkeeping 
provisions  in  paragraph  (m)(l),  this  section 
does  not  apply  to  processing,  use,  or 
handling  of  products  containing  BD  or  to 
other  work  operations  and  streams  in  which 
BD  is  present  where  objective  data  are 
reasonably  relied  upon  that  demonstrate  that 
the  work  operation  or  the  product  or  the 
group  of  products  or  operations  to  which  it 
belongs  may  not  reasonably  be  foreseen  to 
release  BD  in  airborne  concentrations  at  or 
above  the  action  level  or  in  excess  of  the 
STEL  under  either  the  expected  conditions  of 
processing,  use.  or  handling  that  will  cause 
the  greatest  possible  release  or  in  any 
plausible  accident. 

(a)(2)(ii)  This  section  also  does  not  apply 
to  work  operations,  products  or  streams 
where  the  only  exposure  to  BD  is  from  liquid 
mixtures  containing  0.1%  or  less  of  BD  by 
volume  or  the  vapors  released  horn  such 
liquids,  unless  objective  data  become 
available  that  show  that  airborne 
concentrations  can  exceed  the  action  level  or 
STEL  under  reasonably  predictable 
conditions  of  processing,  use  or  handling  that 
will  cause  the  greatest  possible  release. 

(a)(2)(iii)  Except  for  labeling  requirements 
and  requirements  for  emergency  response, 
this  section  also  does  not  apply  to  storage, 
transportation,  distribution  or  sale  of  BD  or 
liquid  mixtures  in  intact  containers  or  in 
transportation  pipelines  sealed  in  such  a 
manner  as  to  fully  contain  BD  vapors  or 
liquid. 

The  language  of  this  section,  with  a 
single  exception,  reflects  the  joint 
recommendations  of  the  labor-industry 
group.  The  exception  relates  to  the 


suggested  language  in  the  labor/industry 
agreement  "or  in  any  credible  accident" 
at  the  end  of  paragraph  (a)(2](i).^  (Ex. 
118-12A)  OSHA  believes  that  this 
phrase  lacks  clarity  and  has  chosen  to 
use  the  word  "plausible"  instead  of 
"credible"  to  better  convey  the  Agency's 
intent.  Dow  Chemical  Company,  which 
reviewed  a  draft  of  the  Agreement, 
objected  to  the  use  of  the  phrase 
"credible  accident"  because  Dow 
personnel  were  unsure  of  its  meaning. 
(Ex.  118-16,  p.  3)  Additionally,  OSHA 
has  modified  the  definition  of  objective 
data  to  more  clearly  delineate  its 
intended  source  and  use. 

Although  the  agreement  itself  offered 
little  explanation  for  each  of  the 
recommended  exemptions,  the 
submission  of  CMA,  a  participant  in  the 
joint  discussions,  sheds  some  light  on 
the  issue  of  why  the  term  "credible 
accident"  was  included.  They  felt  that 
the  "focus  in  applying  the  (objective 
data)  exemption  should  be  on 
reasonably  predictable  conditions  of 
pr(x:essing,  use  or  handling  associated 
with  each  product,  stream  or  work 
operation."  (Ex.  118-13,  p.  3}  CMA  said 
that  the  addition  of  the  phrase  "credible 
accident"  was  meant  to  trigger  only  the 
emergency  response  requirements  of  the 
standard  when  objective  data 
demonstrate  that  exposures  may 
reasonably  be  foreseen  to  exceed  the 
action  level  or  STEL  during  a  "credible 
accident." 

OSHA  believes  that  the  phrase 
"credible  accident"  is  uimecessary 
because  paragraph  (a)(2)(i)  already  states 
that  objective  data  may  be  used  to 
address  situations  that  can  reasonably 
be  foreseen.  However,  OSHA  has 
decided  to  include  the  phrase  "any 
plausible  accident"  to  stress  the  point 
that  the  objective  data  criteria  are  not 
intended  to  be  so  cirtnimscribed  that  it 
is  impossible  to  meet  them.  OSHA 
acknowledges  that  a  constellation  of 
unforeseen  circumstances  can  occur  that 
might  lead  to  exposure  above  the  action 
level  or  STEL  even  when  the  objective 
data  demonstration  has  been  correctly 
made,  but  believes  that  such 
occurrences  will  be  rare.  OSHA  further 
believes  that  compliance  with  other 
regulations,  such  as  the  Process  Safety 
Management  standard  (29  CFR 


"This  section  does  not  apply  to  processing,  use, 
or  handling  of  products  containing  BO  or  to  other 
work  operations  and  strsams  in  which  BD  is  present 
where  objective  data  are  reasonably  relied  upon  that 
demonstrate  that  the  work  operation  or  the  product 
or  the  group  of  products  or  operations  to  which  it 
belongs  may  no  reasonably  be  foreseen  to  release 
BD  in  airborne  concentrations  at  or  alx>ve  the  action 
level  or  In  excess  of  the  STEL  under  either  the 
expected  conditions  of  processing,  use.  or  handling 
that  will  cause  the  greatest  possible  release  or  in 
anv  credible  accident. 


1910.119),  will  provide  additional 
assurance  that  such  accidents  will  not 
occur. 

OSHA  proposed  to  exempt 
"processing,  use,  or  handling  of 
products  containing  BD  where  objective 
data  are  reasonably  relied  upon  that 
demonstrate  that  the  product  is  not 
capable  of  releasing  BD  in  airborne 
concentrations  at  or  above  the  action 
level  or  in  excess  of  the  STEL  imder  the 
expected  conditions  of  processing,  use, 
or  handling  that  will  cause  the  greatest 
possible  release  *   *  •"  (55  FR  32736  at 
32803)  The  proposed  regulation  also 
included  a  requirement  that  the 
employer  keep  the  data  supporting  the 
exemption  as  long  as  such  data  were 
relied  upon. 

Roger  Daniel  of  the  CMA  BD  panel 
objected  to  the  requirement  that  in  order 
to  be  relied  upon  as  objective  data,  the 
data  must  reflect  include  the  "greatest 
possible  release."  He  argued  that  ***** 
to  verify  the  greatest  possible  release 
and  thereby  obtain  an  exemption, 
employers  could  be  forced  to  conduct 
extensive  worst  case  analyses  for  every 
product."  (Ex.  112,  p.  133) 

OSHA  agrees  that  a  worst-case 
demonstration  for  each  product  is  not    , 
necessary  to  qualify  for  this  exemption 
under  the  "objective  data"  provision  of 
the  scope  and  application  paragraph  of 
the  standard.  Due  to  concern  that  the 
proposed  language  might  be  overly 
difficult  to  interpret,  OSHA  has 
modified  the  language  in  the  standard  to 
refiect  this  and  added  a  definition  of  the 
term  "objective  data."  The  definition 
now  states  that  "objective  data  means 
monitoring  data,  or  mathematical 
modelling  or  calculations  based  on 
composition,  chemical  and  physical 
properties  of  a  material,  stream  or 
product."  The  exemption  allows  use  of 
objective  data,  and  states  that  when 
objective  data  are  used  to  exempt 
employers  fit}m  the  BD  standard,  the 
data  must  demonstrate  that  the  work 
may  not  "reasonably  be  foreseen"  to 
release  BD  above  the  action  level  or  the 
STEL. 

The  objective  data  may  be,  at  least 
partially,  comprised  of  monitoring 
results.  For  example,  data  collected  by 
a  trade  association  from  its  members 
that  meet  the  definition  of  objective  data 
may  be  used.  However,  a  single 
employer's  initial  monitoring  results 
would  not  be  sufficient  to  meet  the 
criteria  for  objective  data  under  this 
standard  (see  discussion  of  objective 
data  in  Definitions  section  of  this 
preamble).  A  showing  by  initial 
monitoring  that  the  level  of  BD  is  below 
the  action  level  does  greatly  reduce  the 
responsibilities  of  the  employer: 
however,  it  would  not  support  an 
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exemption  from  the  standard.  Instead,  to 
qualify  as  objective  data,  OSHA  means 
employers'  reliance  on  manufacturers' 
worst  case  studies,  laboratory  studies, 
and  other  research  that  demonstrate, 
usually  by  means  of  exposure  data,  that 
meaningful  exposures  cannot  occur. 
Parao^ph  (a)(3)  requires  that  all  such 
data  be  maintained  by  the  employer  as 
long  as  they  are  relied  upon  to  support 
the  exemption. 

In  comments  received  during  the 
recent  reopening  of  the  record.  Total 
Petroleum  suggested  that  objective  data 
be  kept  as  long  as  they  are  relied  upon 
and  for  5  years  thereafter.  (Ex.  118-5) 
However,  OSHA  believes  that  keeping 
these  data  for  as  long  as  they  are  used 
is  a  better  use  of  resources,  and  this 
requirement  is  included  in  the  final 
rule. 

OSHA  has  allowed  the  use  of 
objective  data  in  past  standards  to 
exempt  employers  from  initial 
monitoring  requirements  and  hence, 
from  most  of  the  provisions  of  these 
standards,  e.g.,  formaldehyde  29  CFR 
1910.1048,  asbestos  29  CFR  1926.1101. 
The  American  Petroleum  Institute  (API) 
and  others  voiced  support  for  this 
approach.  (Ex.  108;  112) 

'The  objective  data  definition  is 
discussed  more  extensively  in  the 
defijiition  section  of  this  preamble. 

The  following  paragraphs  deal  with 
the  comments  and  testimony  received 
during  the  rulemaking  on  topics  related 
to  the  scope  and  application  of  the 
standard.  Some  of  these  comments 
would  appear  to  address  both  the 
objective  data  exemption  and  an 
exemption  for  materials  containing  less 
than  0.1%  BD.  This  is  due,  in  part,  to 
the  fact  that  the  proposal  did  not 
contain  an  exemption  for  the  latter 
materials,  and  commenters  objected  to 
having  to  make  a  demonstration  using 
objective  data  that  materials  containing 
less  than  0.1%  BD  would  not  release  BD 
at  levels  in  excess  of  the  action  level  or 
STEL  in  order  to  be  exempted.  OSHA 
has  reexamined  the  issue  and  has 
included  the  0.1%  BD  cuto£f  in  the  final 
rule  paragraph  (a)(2)(ii). 

Crude  Oil  and  Refinery  Products 

Oil  refiners  indicated  that  BD  is 
absent  from  crude  oil,  and  requested 
that  OSHA  explicitly  exempt  oil  and  gas 
well  drilling,  production  and  servicing 
operations,  and  transportation  of  crude 
oil  from  the  standard.  (Ex.  108;  109;  91) 
They  also  indicated  that,  although  BD 
may  be  an  imdesirable  intermediate  by- 
product with  trace  quantities  in 
enclosed  streams  in  modem  petroleum 
refinery  processes,  BD  is  normally 
destroyed,  so  it  would  not  be  present  in 
refined  products,  such  as  gasoline, 


motor  fuel,  or  other  fuels.  They  asked 
for  an  exemption  for  those  refined 
products. 

A  site  visit  report  was  submitted  to 
the  rulemaking  record  by  OSHA's 
contractor,  Kearney/Centaur,  which 
described  the  processes  at  a  refinery. 
(Ex.  23-119)  The  site  visit  report 
contained  the  following  conclusions: 

The  concentrations  of  1 ,3-butadiene  in  the 
process  streams  studied  rarely  if  ever  exceed 
2500  ppm.  •  •  •  The  contents  of  the  streams 
are  released  to  the  atmosphere  only  in 
extremely  small  quantities  through  sampling, 
or  by  significant  spills,  leaks  or  accidents. 
*  *  *  Employees  are  rarely  in  close 
proximity  to  the  sampling  points  or  any  other 
potential  release  point  •  •  •  Monitoring 
data  show  that  exposures  are  well  below  the 
proposed  limits,  below  the  actions  levels  and 
even  below  measurable  levels  in  most  cases. 
(Ex.  23-119) 

Based  on  these  comments  and  data  in 
the  docket,  OSHA  has  included  the 
exemption  for  "streams"  containing  less 
than  0.1%  BD,  such  as  those  foimd  in 
refineries,  and  in  the  final  rule  has 
included  streams  among  the  items  for 
which  an  objective  data  exemption  can 
be  claimed. 

Polymers 

Duke  Power  asked  OSHA  to  exempt 
finished  BD  polymer  from  the  BD 
standard  to  be  consistent  with  the  vinyl 
chloride  and  acrylonitrile  standards,  so 
that  the  utility  would  not  need  to 
maintain  records  of  objective  data.  (Ex. 
32-1 2)  The  Rubber  Manufacturers 
Association  (RMA)  said  that  "synthetic 
rubbers  made  from  polymerized  BD  are 
used  extensively  by  (their  200 
companies)  members  in  manufacturing 
a  wride  range  of  these  rubber  products." 
(Ex.  32-13).  In  the  preamble  to  the 
proposal,  OSHA  acknowledged  that  "[i]t 
is  likely  that  in  a  number  of  products 
made  from,  containing  or  treated  with 
BD,  there  may  be  insignificant  residual 
BD  present  to  the  extent  that  minimal 
exposure  would  be  expected."  (55  FR 
32736  at  32787)  RMA  indicated  that 
four  studies  indicated  the  levels  of  BD 
in  the  samples  from  their  plants  range 
from  4  ppb  to  0.2  ppm.  These  values  are 
clearly  well  below  Uie  0.1%  cutoff  in 
the  final  rule  and  the  percentage 
exemption  would  therefore  apply. 

Intact  Containers 

Exxon  Chemical  Company,  a  producer 
of  BD,  which  ships  it  by  several  modes 
of  transportation  (ship,  baige,  tankcar, 
tanktruck  and  pipeline)  indicated  that 
there  is  no  potential  for  BD  exposure 
since  BD-containing  streams  are  totally 
contained  in  pressurized  equipment 
during  transportation.  (Ex.  32-17) 
Exxon  said:  "The  developing  and 


maintaining  the  objective'  data  would 
be  very  cumbersome  (for  many  carriers 
and  shipment  points  and  various  kinds 
of  BD-containing  streams)  *  •  •  time- 
consuming  and  would  not  contribute  to 
reduced  exposure."  Exxon  asked  OSHA 
to  provide  a  general  exemption  for 
intact  transportation  containers.  The 
Independent  Liquid  Terminals 
Association  (ILTA).  whose  members 
own  or  lease  facilities  in  which  BD  is 
stored,  asked  OSHA  to  establish  a 
concentration  cutoff  and  to  grant 
reasonable  exemptions  from  the 
standard.  (Ex.  32-18)  Roger  Daniel  of 
the  CMA  panel  made  a  similar  request. 
(Tr.  1/18/91,  p.  1174)  The  labor-industry 
agreement  also  recommended 
exemption  of  intact  containers  and 
pipelines  from  the  standard  except  for 
labeling  and  emergency  provisions.  (Ex. 
119) 

OSHA  is  allowing  the  exemption  of 
"storage,  transportation,  distribution  or 
sale  of  BD  or  Uquid  mixtures  in  intact 
containers  or  in  transportation  pif>elines 
sealed  in  such  a  manner  as  to  fully 
contain  BD  vapors  or  liquid, "  OSHA  is 
not  excluding  by  this  exemption,  the 
situation  where  BE>-containing  material 
is  being  transferred  to  or  from 
containers,  pipelines,  or  vehicles.  Data 
have  shown  that  there  is  a  potential  for 
significant  exposure  to  BD  during  these 
operations.  For  example,  exposure  data 
indicate  high  potential  exposure  during 
unloading  of  railcars  and  tank  trucks  in 
both  monomer  and  polymer  production 
facilities.  (Ex.  30)  Such  operations  are 
not  exempt  from  the  standard-they  are 
not  considered  "sealed"  for  purposes  of 
this  standard  and  do  not  "fully  contain 
BD  vapors  or  liquid." 

Mixtures  of  Less  Than  0.1%  BD 

The  final  rule  contains  a  specific, 
though  quahfied,  exemption  for 
instances  where  materials  containing 
less  than  0.1%  BD  are  present. 

In  the  proposal,  OSHA  discussed  the 
application  of  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200)  to  materials  containing  less 
than  0.1%  of  BD,  a  carcinogen,  but  did 
not  specifically  include  an  exemption 
for  these  materials. 

Jack  Hinton  of  Texaco,  representative 
of  API,  which  represents  over  250 
companies  involved  in  all  aspects  of  the 
petroleum  industry,  indicated  that 

*  *  *  many  petroleum  streams  and  products 
will  have  little  or  no  BD  present  (ana  that) 
much  of  the  petroleum  industry,  such  as 
production,  transportation  and  marketiiig 
operations  would  qualify  for  these  ca«a-by- 
case  exemptions.  (Ex.  74;  Tr.2/20/91,  p.  1842- 
44). 

Since  the  "objective  data"  obligation 
could  impose  a  burden  on  their 
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industry.  Mr.  Hinton  urged  OSHA  to 
expand  the  exemption  to  include  the 
processing,  use  and  handling  of  streams 
containing  BD,  as  well  as  products.  (Tr. 
2/20/91,  pp.  1842-44) 

Similarly.  CMA  stated, 

facilities  that  manufacture,  process  or 
use  BO  often  have  very  extensive, 
integrated  operations."  (Ex.  32-28.  p. 
108:  Ex.  112.  p.  134)  At  these  fadHties. 
BD  is  found  at  quantities  below  0.1% 
not  just  in  the  immediate  area  of  BD 
production,  but  in  many  other  streams 
and  products  as  well.  Under  these 
circumstances,  the  burden  of  generating 
"objective  data"  which  would  qualify 
for  the  exemption  would  be  "so 
enormous  as  to  largely  eUminate  its 
value."  (Ex.  112,  p.  134). 

Exxon  Chemical  Company  also 
indicated  that  "BD  is  present  in  a  large 
number  of  product  and  intermediate 
streams  throughout  chemical  plants  and 
refineries."  (Ex.  32-17)  According  to 
Exxon,  there  is  very  little  exposure 
potential  at  low  levels,  since 

Srecautions  are  taken  to  contain  these 
ammable  materials  and  its  rapid 
dispersion  as  a  gas  at  ambient  condition. 
Exxon  suggested  an  exemption  for 
product  and  intermediate  streams 
containing  less  than  0.1  percent  BD  "as 
is  used  in  the  Hazard  Commimication 
Standard  and  in  the  Benzene  Standard." 
They  claimed  that  their  resources  to 
develop  "objective  data"  could  be 
devoted  to  "more  productive  activities 
aimed  at  exposure  reduction."  Aroo 
Products  Company  stated  that 
"potential  exposures  are  of  extremely 
short  duration  in  the  refining  business" 
and  asked  for  the  exemption  of  "streams 
with  less  than  0.1%  as  in  the  benzene 
final  standard."  (Ex.  32-20) 

OSHA  has  found  that,  on  the  basis  of 
the  record  and  comments  of  participants 
in  the  rulemaking,  as  well  as  the 
recommeniliitions  of  the  labor/industry 
group,  the  exemptions  as  stated  above 
are  justified.  The  criteria  for  each 
exemption  are  helpful  in  assuring  that 
only  very  low  exposure  to  BD  is 
possible  when  the  exemptions  apply. 

The  exemptions  fi-om  the  scope  of  the 
standard  closely  resemble  those  in  the 
benzene  standard.  The  exclusion  of 
products  containing  less  than  0.1 
percent  BD  is  consistent  with  the 
Hazard  Communication  Standard, 
which  has  this  as  a  cutoff  for 
application  of  certain  requirements  to 
carcinogens  (paragraph  (a](2)(ii)). 

The  basis  for  the  exemptions  for 
sealed  containers  and  pipelines 
containing  mixtures  with  more  than  0.1 
percent  BD  is  that  it  is  unlikely  for  such 
containers  and  pipelines  to  leak 
sufficient  BD  to  expose  employees  over 
the  action  level  on  a  regular  basis. 


Further,  sealed  containers  and  pipelines 
with  liquids  containing  more  than  0.1 
percent  BD  are  coversa  by  the 
emergency  provisions  of  the  standard 
(e.g..  personal  protective  equipment, 
medical  screetdng).  Sealed  containers 
and  pipelines  are  also  covered  by  the 
Hazard  Communication  Standard,  29 
CFR  1910.1200.  If  the  containers  or 
pipelines  contain  more  than  0.1  percent 
BD,  employers  are  required  to:  label  the 
containers  and  pipelines  to  indicate  that 
they  contain  BD,  a  carcinogen:  to  have 
employee  training  specifying  what  to  do 
if  the  container  was  opened  or  broken: 
and  to  supply  employees  with  material 
safety  data  sheets.  Labeling  and  training 
provisions  of  the  Hazard 
Communication  Standard  provide 
protection  in  normal  situations  where  a 
container  or  pipeline  breaks  so  that 
employees  will  know  how  to  handle 
and  clean  up  the  material  safely.  The 
emergency  provisions  of  the  Hazardous 
Waste  and  Emergency  Response 
Standard  would  cover  emergency 
situations  caused  by  maior  releases. 

Further,  operations  where  the 
containers  and  pipelines  are  opened  or 
the  chemicals  contained  in  them  are 
used  are  covered  because  of  the 
possibility  of  exposure  above  the  action 
level  or  I'ELs.  It  should  be  noted  that 
while  the  Hazard  Commimication 
Standard  generally  exempts  materials 
containing  less  than  0.1  percent  of  a 
carcinogen,  any  material  containing  BD 
(defined  as  a  potential  carcinogen  in 
this  standard)  that  is  capable  of  caiising 
exposure  above  the  action  level  is 
covered  even  if  the  0.1  percent 
exemption  applies.  Specifically  this 
provision  states: 

If  the  chemical  manufBcturer.  importer  or 
employer  has  evidence  to  indicate  that  a 
component  present  in  the  mixture  in 
concentrations  of  less  than  one  per  cent  (or 
in  the  case  of  carcinogens,  less  than  0.1 
percent)  could  be  released  in  conoentiations 
which  would  exceed  ad  established  OSHA 
permissible  exposure  limit  or  AOGIH 
Threshold  Limit  Value,  or  could  present  a 
health  risk  to  employees  in  those 
concentrations,  the  mixture  shall  be  assumed 
to  present  the  same  hazard.  (29  CFR 
1910.1200(dMS)(iv)) 

OSHA  also  notes  that  a  similar 
provision  is  included  in  the  standard  for 
DBCP  (l,2-dibromo-3-chloropropane). 
(29  CFR  1910.1044). 

B.  Definitions 

Action  level  means  airborne 
concentration  of  BD  of  0.5  ppm 
calculated  as  an  eight  (8)-hour  time- 
weighted  average  (TWA).  OSHA  has 
determined  that  the  final  PEL  for  BD  is 
1  ppm  and  the  final  action  level  for  BD 
is  one  half  that  level,  0.5  ppm.  OSHA 


notes  that  this  is  the  action  level 
recommended  in  the  Lalxn^Industry 
Joint  Recommendations.  (Ex.  119) 

Due  to  the  variable  nature  of 
employee  exposures  to  airborne 
concentrations  of  BD,  an  action  level 
provides  a  means  by  which  the 
employer  may  have  greater  assurance 
that  employees  will  not  be  exposed  to 
BD  over  the  PEL  on  days  when 
measurements  are  not  taken. 

The  action  level  also  increases  the 
cost-effectiveness  and  performance 
orientation  of  the  standard  while 
improving  employee  protection. 
Employers  who  can,  in  a  cost-effiactive 
manner,  develop  innovative 
methodology  to  reduce  exposiires  below 
the  action  level  will  be  encouraged  to  do 
so  in  order  to  save  on  the  expenses  for 
the  monitoring  and  medical  surveillance 
provisions  of  the  standard.  Their 
employees  will  be  further  protected 
because  their  exposures  will  be  less 
than  half  of  the  permissible  exposure 
limit.  They  will  also  avoid  the  need  to 
implement  controls  specified  under 
paragraph  (g)  of  this  section.  Exposure 
Goal  Program. 

The  statistical  basis  for  using  an 
"action  level"  has  been  discussed  in 
connecticm  with  several  other  OSHA 
health  standards  (see,  for  example, 
acrylonitrile  (29  CFR  S  1910.1045:  43  FR 
45809  (1978)).  In  brief,  the  standard 
does  not  require  the  employer  to 
monitor  employee  exposure  on  a  daily 
basis.  This  would  be  prohibitively 
expensive.  Use  of  the  action  level  is  a 
method  that  gives  the  employer 
confidence  that  if  employees  are 
exposed  to  less  than  the  action  level  on 
days  when  measurements  are  taken, 
they  are  most  likely  not  exposed  over 
the  PEL  on  days  when  no  measurements 
are  taken — all  other  factors  being  equal. 
Where  exposure  measurements  are 
above  the  action  level,  the  employer 
cannot  reasonably  be  confident  that  the 
employee  may  not  be  overexposed. 
Therefore,  requiring  periodic  employee 
exposure  measurements  to  be  made 
where  exposures  are  at  or  above  the 
action  level  provides  the  employer  with 
a  reasonable  degree  of  confidence  that 
employee  exposures  have  been 
adequately  characterized.  (Ex.  23-59) 

Use  of  the  action  level  concept  will 
result  in  the  necessary  inclusion  of 
employees  under  this  standard  whose 
exposures  are  above  the  action  level  and 
for  whom  further  protection  is 
warranted.  The  a(^on  level  mechanism 
will  also  greatly  limit  the  percentage  of 
workplaces  covered  imder  the  standard 
because  employere  whose  employees 
are  under  the  action  level  will  be 
exempt  from  most  provisions  of  the 
standard.  The  action  level  concept. 
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therefore,  provides  an  objective  means 
of  tailoring  different  sections  of  the 
standard  to  those  employees  who  are  at 
the  greatest  risk  of  developing  adverse 
health  effects  from  exposure  to  BD. 

Unique  to  the  BD  standard  is 
paragraph  (g).  Exposure  Goal  Program, 
which  is  also  triggered  at  the  action 
level.  This  program,  which  OSHA 
included  at  the  recommendation  of  the 
Labor/Industry  group,  is  described 
further  in  the  Summary  and  Explanation 
of  paragraph  (g). 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  any  person 
specifically  authorized  by  the  employer 
whose  duties  require  the  person  to  enter 
a  regulated  area,  or  any  person  entering 
such  an  area  as  a  designated 
representative  of  employees  for  the 
purpose  of  exercising  the  right  to 
observe  monitoring  and  measuring  • 
procedures,  or  any  other  person 
authorized  by  the  Act  or  regulations 
issued  under  the  Act.  Due  to  the  highly 
hazardous  nature  of  BD  exposure,  the 
number  of  persons  designated  as 
authorized  should  be  limited,  insofar  as 
possible. 

Business  day  is  hewly  defined  in  the 
final  rule  as  any  Monday  through 
Friday,  except  those  days  designated  as 
federal,  state,  local  or  company 
holidays.  (Ex.  18-1 2 A)  This  term  is  used 
in  the  paragraph  dealing  with  employee 
notification  of  monitoring  results,  (d)(7), 
in  which  OSHA  had  proposed  that 
notification  occur  within  15  working 
days  after  the  receipt  of  monitoring 
results.  The  joint  labor/industry  group 
recommended  5  business  days  instead. 
In  addition,  they  recommended  that  the 
notification  of  the  corrective  action 
being  taken  when  monitoring  results 
indicate  exposures  in  excess  of  the  PELs 
be  required  within  15  business  days, 
(paragraph  (d)(7)(ii)).  OSHA  has 
accepted  the  recommendations  because 
it  is  protective  of  workers.  As  a  general 
rule,  OSHA  health  standards  require 
notification  within  15  days  of  receipt  of 
results.  Quicker  notification  is.  of 
course,  desirable,  but  feasibility 
considerations  usually  make  the  15-day 
period  the  shortest  practical.  However, 
in  this  case,  the  parties  agreed  that  5- 
day  notification  is  feasible  and  desirable 
and  OSHA  wholeheartedly  endorses  the 
concept. 

OSHA  has  also  allowed  15  business 
days  between  medical  evaluations  and 
notification  of  employees  of  their 
results.  This  change  was  recommended 
by  the  labor/industry  agreement  and 
vras  not  proposed  by  OSHA  in  1990. 
OSHA  believes  that  the  requirement  of 


paragraph  (j)(7)  requiring  that  %vritten 
notification  of  the  medical  opinion  be 
provided  by  the  employer  within  15 
business  days  of  the  examination  or 
other  medical  evaluation  is  reasonable 
and  adequately  protective  of  worker 
health. 

1 ,3-Butadiene  means  an  organic 
compound  with  chemical  formula 
CH2=CH  -  CH=CH2  which  has  a 
molecular  weight  of  54.15  gm/mole.  Its 
Chemical  Abstracts  Registry  Number  is 
106-99-0.  The  definition  was 
needlessly  lengthy  in  the  proposal  and 
has  been  shortened. 

OSHA  has  added  a  definition  for  the 
complete  blood  count  required  in  the 
medical  screening  and  surveillance 
section.  Because  the  definition  may 
vary,  OSHA  believes  that  a  definition 
which  includes  each  component  of  what 
the  Agency  requires  to  be  included  in  a 
complete  blood  coimt  is  needed.  These 
components  (which  are  laboratory  tests 
performed  on  whole  blood  specimens) 
are:  White  blood  cell  count  (WBC). 
hematocrit  (Hct),  red  blood  cell  coimt 
(RBC).  hemoglobin  (Hgb).  differential 
count  of  white  blood  cells,  red  blood 
cell  morphology,  red  blood  cell  indices, 
and  platelet  count. 

Day  means  any  part  of  a  calendar  day. 
Therefore,  if  a  requirement  is  applicable 
to  an  employer  whose  employee  is 
exposed  to  BD  on  10  days  in  a  calendar 
year,  that  requirement  is  applicable  if 
the  employee  is  exposed  to  BD  for  any 
part  of  each  of  10  calendar  days  in  a 
year. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  U.S. 
Department  of  Health  and  Human 
Services,  or  designee.  This  definition 
remains  unchanged  bom  that  in  the 
proposal. 

OSHA  proposed  that  Emergency 
situation  would  mean  an  occurrence 
such  as,  but  not  limited  to,  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment  that  may  or  does 
result  in  a  substantial  release  of  BD  that 
could  cause  employee  exposures  that 
greatly  excet  J  'he  PELs. 

The  provisions  that  the  employer 
n.  ipt  comply  with  in  case  of  an 
emergency  situation  include  Respiratory 
Protection,  Medical  Screening  and 
Surveillance,  and  Employee  Information 
and  Training.  As  is  also  the  case  in  the 
benzene  standard.  OSHA  does  not 
intend  that  every  leak  will  automatically 
constitute  an  emergency  situation.  The 
exposure  must  be  high  and  unexpected. 
Thus,  the  nature  of  the  emergency 
provisions  is  performance-oriented  and 
relies  upon  judgement,  for  it  is  not 
possible  to  specify  detailed 


circumstances  which  constitute  an 
emergency. 

In  objecting  to  the  proposed  definition 
of  emergency.  Shell  noted  that  "a 
release  does  not  necessarily  equate  to 
high  employee  exposure."  (Ex.  32-27) 
OSHA  also  sought  additional  guidance 
in  its  definition  of  "emergency:"  when 
the  record  was  re-opened  for  comment 
on  the  labor/industry  draft  agreement, 
OSHA  raised  the  issue  by  presenting  a 
revised  definition  for  comment.  This 
was: 

•   "  *  any  occurrence  such  as.  but  not 
limited  to,  equipment  failure,  rupture  of 
containers,  or  failure  of  control  equipment 
that  may  or  does  result  in  an  uncontrolled 
significant  releas&of  BD. 

The  revised  definition  changed  the 
conditions  of  release  to  qualify  as  an 
emergency  from  "unexpected"  to 
"uncontrolled"  to  more  clearly  define 
what  the  agency  considered  to  be  an 
emergency  situation  which  would 
trigger  specific  provisions  of  the 
standard  (e.g.,  respirator  use,  limited 
medical  screening  and  surveillance). 
OSHA  asked  whether  the  change 
provided  adequate  guidance  to  the 
public.  Relatively  few  commenters  dealt 
specifically  with  this  issue.  However, 
Bridgestone/Firestone.  Inc.  stated  that 
"  *  *  *  a  controlled  release,  even  in 
significant  quantities,  is  not  an 
emergency  precisely  because  it  can  be 
controlled."  (Ex.  Ii8-14.  p.  5)  They 
recommended  that  GSIlA  define  what 
constitutes  a  significant  release  as  an 
"uncontrolled  release  of  BD  that 
presents  serious  danger  to  employees  in 
the  workplace,"  noting  that  OSHA 
defined  catastrophic  release  in  29  CFR 
1910.119  as  one  posing  a  "serious 
danger  to  employees."  Bridgestone/ 
Firestone  feared  that  defining 
emei^ncy  as  proposed  might  result  in 
application  of  it  to  situations  which  are 
"lawful,  safe  and  managed  by  the 
standard  through  respirator  use."  (Ex. 
118-14.  p. 6) 

Dow  Chemical  Company  also 
submitted  comments  in  support  of 
defining  emergency  in  terms  of 
"uncontrolled  significant  release  of  BD" 
because  of  its  consistency  with  other 
standards  (Ex.  118-16,  p.  3) 

Akzo  Nobel  Chemicals,  Inc.  suggested 
that  the  definitiou  of  an  emergency 
should  be: 

An  uncontrolled  dangerous  event  due  to  a 
combination  of  unforeseen  circumstances, 
such  as  the  spill  of  significant  quantities  of 
hazardous  substances,  fire  or  explosion, 
massive  fiailure  of  equipment/personnel  or 
other  occurrences  which  require  an 
immediate  response  by  persons  not  working 
in  the  immediate  area,  except  maintenance 
activities  and  which  could  result  in  harmful 
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exposures  during  hazardous  activities,  fires 
or  explosions.  (Ex.  118-3) 

They  also  expressed  the  belief  that  use 
of  the  term  "uncontrolled"  is  essential 
to  the  definition  of  an  emergency,  and 
that  "daily,  foreseeable  events  are  not 
emergencies."  Azko  Nobel  gave,  as  an 
example,  the  rupture  of  a  container, 
which  they  felt  would  constitute  an 
emergency  "only  when  a  dangerous 
amount  of  material  escaped."  Akzo 
Nobel  felt  that  the  definition  of 
emergency  should  also  depend  on  the 
type  of  responder  needed  to  deal  with 
the  situation — that  "if  the  responders 
are  persons  outside  the  work  area  (other 
than  maintenance  type  personnel)  that 
fact  suggests  that  an  emergency  is 
occurring."  Akzo  Nobel  believes  the 
definition  of  emergency  must  be  tied  to 
the  amount  of  hazardous  material 
released  and  the  exposure  resulting 
&om  it. 

All  these  comments  in  general 
support  OSHA's  revised  definition. 
Therefore,  OSHA  is  adopting  the  revised 
definition  for  the  reasons  stated  in  the 
comments. 

Employee  exposure  means  exposure 
to  airborne  BD  which  would  occur  if  the 
employee  were  not  using  respiratory 
protection.  This  definition  is  intended 
to  apply  to  all  variations  of  the  term 
"employee  exposure"  that  have 
essentially  the  same  meaning,  such  as 
"exposed  employee"  and  "exposure." 
The  definition  is  consistent  with 
OSHA's  previous  use  of  the  term 
"employee  exposure"  in  other  health 
standards  (Asbestos,  29  CFR  1910.1001; 
Benzene.  29  CFR  1910.1028:  Ethylene 
Oxide.  29  CFR  1910.1047;  Cadmium,  29 
CFR  1910.1027). 

Objective  data  are  redefined  in  the 
final  rule  to  clarify  and  better  define 
what  OSHA  believes  they  entail. 
Objective  data  are  defined  as: 

monitoring  data,  or  mathematical  modelling 
or  calculations  based  on  composition, 
chemical  and  physical  properties  of  a 
material,  stream  or  proauct. 

In  the  proposed  rule,  the  term 
"objective  data"  was  used  to  provide  an 
exemption  from  the  scope  and 
application  of  the  rule  and  was  not 
specifically  defined  in  the  definition 
section.' 

There  appeared  to  be  some  confusion 
as  to  what  was  meant  by  objective  data 
as  presented  in  the  proposal.  OSHA  has 


*This  section  does  not  apply  to  tiie  pnx:essing, 
use  or  handling  of  products  containing  BD  where 
objective  data  are  reasonably  relied  upon  that 
demonstrate  that  the  product  is  not  capable  of 
releasing  BD  in  airborne  concentrations  at  or  above 
the  action  level  or  in  excess  of  the  STEL  under  the 
expected  conditioru  of  processing,  use.  or  handling 
that  will  cause  the  greatest  poasibls  release.  (55  FR 
32003) 


determined  that  a  specific  definition  of 
objective  data  is  necessary,  and  it  has 
included  it  in  the  definition  section. 

OSHA  believes  that  objective  data 
may  include  such  data  as:  (1) 
Information  provided  by  the 
manufacturer  or  a  determination  that  air 
concentrations  will  not  exceed  the 
action  level  or  STEL.  under  foreseeable 
conditions  of  use.  based  on  the 
information  provided  by  the 
manufacturer:  (2)  representative  data  or 
collective  industry  data  which  are 
relevant  to  the  materials,  process 
streams,  and  products  for  which  the 
exemption  is  being  documented,  under 
foreseeable  conditions  of  use. 

Charles  Adkins.  then  DireQfor  of 
OSHA's  Health  Standards  Programs 
Directorate,  explained  at  the  hearing 
that  ".  .  .  you  are  allowed  to  make  a 
calculation  to  determine  whether  or  not 
you  need  to  do  monitoring  or  not. .  .  . 
If  you're  below  the  action  level,  you  do 
not  need  to  do  anything."  (Tr.  1/15/91, 
pp.  29-31)  Indeed,  to  qualify  for  an 
exemption  does  not  necessarily 
".  .  .  have  to  be  actual  data  collected  or 
experimental  data.  .  .  .  (The  employer) 
.  .  .  can  make  .  .  .  appropriate 
calculations,  and  if  he  can  support  his 
calculation,  that  would  be  considered 
part  of  his  objective  data."  (Tr.  1/15/91, 
.p.  30) 

The  definition  of  objective  data 
contained  in  the  final  rule  adopts  the 
one  contained  in  the  Labor-Industry 
)oint  Recommendations.  (Ex.  119) 
OSHA  believes  that  such  a  definition 
meets  the  intent  of  the  proposal.  While 
OSHA  does  not  require  employers  to 
perform  complex  modeling  to  avail 
themselves  of  the  objective  data 
exemption,  it  should  be  noted  that  there 
may  be  times  when  it  would  be  difficult 
or  inappropriate  to  attempt  to  use 
objective  data.  This  issue  was  discussed 
in  the  formaldehyde  standard,  wherein 
the  Agency  stated  that  complex 
modeling  exercises  may  not  be  a 
substitute  for  employee  exposure 
monitoring 

...  in  workplaces  where  many  complex 
bctors  must  be  considered  to  use  objective 
data,  a  high  degree  of  uncertainty  will  be 
associated  with  trying  to  assess  employee 
exposure  from  objective  data.  In  these 
instances  employers  should  conduct 
exposure  monitoring  instead  of  relying  on 
objective  data  so  that  they  can  have 
confidence  that  they  are  in  compliance  with 
the  standard's  provisions.  (52  FR  46100. 
46255-46256. 12/4/87) 

However,  if  carefully  used  in 
appropriate  circimistances,  OSHA 
believes  that  objective  data  may  be 
useful  in  minimizing  needless  exposure 
monitoring. 


Permissible  Exposure  Limits.  PELs 
means  either  the  8  hour  Time  Weighted 
Average  (8-hr  TWA)  exposure  or  the 
Short-Term  Exposure  Limit  (STEL).  The 
two  limits  are  often  reforred  to  as  PELs 
in  various  documents  and  this 
definition  clarifies  what  is  meant  by 
"PELs." 

Physician  or  Other  Licensed  Health 
Care  Professional  has  been  incorporated 
into  the  standard's  medical  screening 
and  surveillance  provisions  to  include 
persons  certified,  registered,  or  licensed 
to  perform  various  activities  required  by 
the  standard.  OSHA's  authority  does  not 
supersede  a  state's  right  to  license, 
registerror  certify  inmviduals  to 
perform  these  tasks.  Therefore,  in  the 
nnal  rule,  OSHA  has  replaced  the  word 
"physician"  with  the  phrase  "physician 
or  other  licensed  health  care 
professional"  to  allow  individuals  to 
perform  duties  under  the  provisions  of 
the  standard  which  they  are  permitted 
to  perform  in  their  jurisdiction  through 
their  licensure,  registration,  or 
certification. 

Regulated  area  means  an  area  where 
airborne  concentrations  of  BD  exceed  or 
can  reasonably  be  expected  to  exceed 
the  permissible  exposure  limits.  The 
definition  of  regulated  areas  in  the  final 
rule  is  the  same  as  the  proposed 
definition.  Texaco  was  concerned  that 
the  phrase  "can  reasonably  be 
expected"  is  open  to  varied 
interpretations  or  could  be 
misimderstood,  and  recommended  that 
regulated  areas  be  required  only  where 
exposure  monitoring  indicates  that  air 
concentrations  of  BD  are  above  the 
PELs.  (Ex.  32-26)  OSHA  believes 
workers  will  be  better  protected  where 
a  regulated  area  is  required  even  if  one 
of  the  PELs  is  not  exceeded  at  all  times. 
The  specific  requirements  for  a 
regulated  area  are  discussed  in  the 
summary  and  explanation  for  paragraph 
(e)  below. 

This  section  is  newly  defined  in  the 
final  rule  to  clarify  that  this  term  is 
synonymous  with  the  1,3-Butadiene 
Final  Rule. 

C.  Permissible  Expos^fe  Limits 

Since  1970,  the  PEL  for  1,3-butadiene 
has  been  1,000  parts  per  million  (ppm) 
as  an  8-hour  TWA.  The  final  rule 
reduces  the  permissible  exposure  limits 
to  1  ppm  as  an  8-hour  time-weighted 
average  (TWA)  and  to  5  ppm  as  a  15- 
minute  short-term  exposure  limit 
(STEL).  As  part  of  this  rulemaking, 
OSHA  is  deleting  from  Table  2^2  of  29 
CFR  1910.1000  the  exposure  limit  of 
1000  ppm  as  an  8-hour  TWA  for  BD. 
OSHA  has  determined  that  the  former 
PEL  presented  a  significant  risk  of 
cancer  to  employees  exposed  to  BD  and 
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that  compliance  with  the  new  standard 
will  substantially  reduce  that  risk.  The 
basis  for  the  8-hour  TWA-PEL  and 
STEL  is  discussed  in  the  sections  of  this 
preamble  dealing  with  health  effects, 
risk  assessment,  significance  of  risk,  and 
in  the  economic  analysis.  This  section 
briefly  stunmarizes  some  of  that 
discussion. 

As  discussed  earlier  in  the  Health 
Effects  section,  in  the  NTP  bioassays. 
mice  exposed  to  BD  via  inhalation 
developed  cancer  at  multiple  sites. 
When  these  data  were  used  to  estimate 
risk  via  a  quantitative  risk  assessment, 
the  data  indicated  that  risk  at  the  former 
PEL  was  quite  high  and  should  be 
lowered.  In  addition,  epidemiologic 
studies  of  BD-exposed  worker  groups 
have  suggested  that  BD  induced 
leukemia  in  a  dose  responsive  manner. 
In  the  proposal,  OSHA's  preliminary 
risk  assessment  foimd  its  "best" 
estimate  of  risk,  derived  from  the  female 
mouse  heart  hemangiosarcoma  data 
using  the  multistage  model,  predicted 
147  excess  deaths  per  1.000  workers  at 
the  former  PEL  of  1,000  ppm. 

In  1990  OSHA  proposed  a  PEL  of  2 
ppm  as  an  8-hour  TWA  and  10  ppm  as 
a  short-term  limit,  based  in  part  on  its 
preliminary  risk  assessment,  which 
estimated  an  excess  cancer  risk  of  5.1 
per  1.000  woricere  at  the  proposed  PEL 
of  2  ppm.  As  discussed  earlier  in  this 
preamble,  economic  and  technologic 
feasibility  considerations  led  OSHA  to 
propose  a  PEL  of  2  ppm.  although  the 
preliminary  risk  assessment  estimated 
that  there  was  still  significant  remaining 
risk  at  that  level  of  BD.  As  discussed  in 
the  Quantitative  Risk  Assessment 
section.  OSHA  used  a  more  recent  lower 
dose  NTP  mouse  study  to  estimate  risk. 
That  estimate  using  limg  cancer  in 
female  mice,  the  most  sensitive  cancer 
site  in  the  most  sensitive  species,  was 
8.1  excess  cancera  per  1,000  workers 
exposed  to  1  ppm  BD  over  a  4S-year 
working  lifetime  (the  estimate  at  2  ppm 
for  this  site  was  1 6. 2  limg  cancers  per 
1,000  workers). 

In  light  of  the  need  to  reduce  the 
significant  residual  risk  remaining  at  a 
PEL  of  2  ppm,  OSHA  determined  that  it 
must  reevaluate  the  record  evidence  to 
assure  that  significant  risk  is  reduced  to 
the  extent  feasible.  This  review, 
discussed  at  length  earlier  in  this 
preamble,  has  led  OSHA  to  conclude 
that  an  8-hour  time-weighted  average 
permissible  exposiu«  limit  of  1  ppm  is 
both  feasible  and  is  needed  to  further 
protect  worker  health. 

Throughout  this  rulemaking  there  was 
consensus  that  the  existing  PEL  adopted 
by  OSHA  in  1971, 1.000  ppm,  which 
ACGIH  had  developed  as  a  TLV  for  BD 
to  prevent  irritation  and  narcosis,  was 


inadequate  to  protect  workers  from  the 
hazard  presented  by  this  chemical  (e.g., 
nSRP,  Ex.  34-4,  CMA  Ex.  32-28. 
American  Lung  Association.  Ex.  32-10). 
However,  there  was  not  unanimity  as  to 
the  appropriate  level.  OSHA's  expert 
witness.  Dr.  Philip  Landrigan,  stated  the 
following: 

*  *  *  I  was  distressed  to  see  that  in  setting 
the  PEL  at  two  parts  pet  million  that  you 
decided  to  accept  the  occurrence  of  five 
excess  deaths  per  thousand  exposed  workers 
which  translates  to  5,000  excess  deaths  per 
million  exposed  workers.  It  seems  to  me  that 
this  is  not  consistent  with  optimai  practice 
and  if  the  agency  has  a  chance  to  reconsider 
that  risk  assessment  and  possibly  lower  the 
standard  from  the  proposed  PEL  of  two  parts 
per  million,  I  certainly  would  like  to  ask  you 
to  reconsider.  *  •  •  Five  thousand  cancer 
deaths  seems  like  a  lot  to  me.  (Tr.  1/15/91. 
p.  204) 

In  testimony  and  submissions  to  the 
rulemaking  record,  NIOSH 
recommended  that  the  permissible 
exposure  level  be  set  at  the  lowest 
faasible  levels  and  recommended  6  parts 
per  billion  on  the  basis  of  its  assessment 
of  risk.  (Ex.  32-25.  Tr.  1/17/91.  p.  681) 
NIOSH's  quantitative  risk  assessment 
was  based  on  NTP's  lower  dose  mouse 
study  and  application  of  a  time-to-tumor 
model  (see  Quantitative  Risk 
Assessment  and  Ex.  90).  Although  some 
of  the  underlying  assumptions  made  by 
NIOSH  in  its  analysis  differ  bom  those 
OSHA  has  used  in  a  subsequent  time-to- 
tujmor  analysis,  the  level  of  risk 
estimated  by  NIOSH  further  contributed 
to  OSHA's  concern  regarding  the  level 
of  risk  estimated  to  remain  at  the 
proposed  PEL  of  2  ppm. 

Other  risk  assessments  were 
submitted  which  yielded  lower 
estimates  of  risk.  (Shell  Oil  Company. 
Ex.  32-27;  CMA,  28-14)  Each  of  the  risk 
assessments  in  the  record  is  discussed 
in  the  section  of  this  preamble  dealing 
with  the  quantitative  risk  assessment. 

At  the  time  of  the  public  hearings, 
industry  representatives  opposed 
lowering  the  PEL  below  2  ppm.  For 
example,  participants  bom  Shell  stated 
that  they  had  already  "set  an  internal 
standard  at  2  ppm,"  and  felt  a  lower 
level  would  not  increase  employee 
protection.  (Shell,  Ex.  32-27,  34-7)  This 
was  echoed  in  the  comments  of  styrene- 
butadiene  latex  manufacturers.  (Ex.  34- 
5)  In  fact,  nSRP  felt  that  a  10  ppm  PEL 
was  low  enough  to  eliminate  significant 
risk.  They  described  the  difficulties  the 
polymer  industry  anticipated  at  lower 
PELS.  (Ex.  34-4,  32-33) 

Labor  representatives,  particularly  the 
United  Rubber  Workers,  and  supporters, 
among  them:  Irving  Selikoff,  Cesare 
Maltoni,  Sheldon  Samuels,  Myron 
Mehlman,  and  Louis  Beliczky,  urged 


OSHA  to  adopt  a  PEL  of  0.2  ppm.  (Ex 
32-1, 34-6)  Diane  Factor,  representing 
the  AFL-aO,  said  that  "OSHA  must 
conduct  an  analysis  that  attempts  to 
show  feasibility  below  2  ppm  and  not 
stop  at  the  industry  acceptable  level." 
(Tr.  1/17/91,  p.  839) 

Dr.  Myron  Mehlman.  ProfessOT  of 
Environmental  and  Community 
Medicine  at  UMDN),  Robert  Wood 
Johnson  Medical  School,  New  Jersey, 
testifying  on  behalf  of  the  United 
Rubber,  Cork,  Linoleum  and  Plastic 
Woikers  of  America,  AFL^30,  and  the 
Sierra  Club,  stated  his  opinion  that  a 
PEL  of  2  ppm  was  "dangerously  high." 
(Ex.  79)  He  urged  OSHA  to  "adopt  a 
0.05  to  2  ppm  PEL  and  0.2  to  1  ppm 
STEL  to  protect  the  health  of  workers 
and  the  environment.  (Tr.  2/20/91,  p. 
1776)  The  Department  of  Health 
Services,  State  of  California,  performed 
a  quantitative  risk  assessment  using  the 
NTP-I  mouse  study  data  and  urged 
OSHA  to"*  •  •  consider  the  feasibility 
of  adopting  1  ppm  or  a  lower  level." 
(Ex  32-16) 

Tbe  issues  raised  by  participants  and 
OSHA's  concern  about  the  level  of  risk 
remaining  at  the  2  ppm  PEL  led  OSHA 
to  conclude  that  further  scrutiny  and  re- 
analysis  of  the  record  data  were 
necessary  and  prudent  to  assure  that  the 
limit  set  by  the  Agency  is  that  which  is 
reasonably  necessary  and  appropriate 
and  that  reduces  significant  risk  to  the 
extent  feasible,  particularly  in  view  of 
the  high  degree  of  carcinogenicity  of  BD. 

Joint  Recommendations  of  Labor/ 
Industry  Group  Regarding  PELs 

The  March  1996  industry /labor 
agreement  recommended  that  OSHA 
adopt  a  PEL  of  1  ppm  and  a  STEL  of  5 
ppm  (also  an  action  level  of  0.5  ppm). 
OiSHA  is  pleased  that  this  group  of 
interested  parties  have  reached  the  same 
conclusion  as  the  Agency  in  this  regard. 
The  joint  recommendations  suggest  a 
STEL  of  5  ppm,  but  questioned  whether 
the  record  would  support  this  STEL. 
nSRP  nonetheless  agreed  that  the  PELs 
included  in  the  recommendation  are 
fieasible  in  view  of  the  fact  that  the  final 
rule  allows  the  use  of  respirators  in 
intermittent,  short-duration  work. 
OSHA's  own  analysis  also  shows  that  a 
1  ppm  TWA  and  5  ppm  STEL  are 
technologically  and  economically 
feasible  and  necessary  to  substantially 
reduce  significant  risk  of  material 
impairment  of  health.  (See  the  extensive 
discussions  in  the  health  effects,  risk 
assessment,  significant  risk  and 
feasibility  sections.)  Therefore.  OSHA  is 
promulgating  these  limits  in  its  final 
rule  for  BD. 
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Short-Term  Exposure  Limit  (STEL) 

The  proposed  STEL  was  five  times  the 
proposed  PEL.  10  ppm.  The  final  rule 
includes  a  STEL  which  is  five  tiroes  the 
new  8-hour  TWA  limit,  or  5  PP'n;_^ 

The  choice  of  the  level  of  tne  STEL 
was  a  concern  to  a  number  of 
rulemaking  participants.  The  CMA 
Butadiene  Panel  did  not  feel  a  STEL  was 
needed  at  all  and  strongly  objected  to  its 
being  lower  than  10  ppm.  (Ex.  32-28) 
The  SB  latex  manufacturers  expressed  a 
similar  view.  (Ex.  ^4-5)  CMA  alleged 
that  the  STEL  provision  lacked  a  legal 
basis  and  that  the  analyses  on  which 
OSHA  baaed  its  proposed  STEL  were 
flawed.  (Ex.  32-28)  Others  objected  to 
the  STEL  on  the  basis  that  BD  lacked 
acute  health  effects.  (Ex.  32-19;  32-26; 
32-27;  32-33;  60) 

A  major  labor  participant  in  the 
rulemaking,  URW,  urged  OSHA  to  adopt 
a  lower  STEL  of  1  ppm.  (Ex.  34-6)  As 
Kenneth  Cross  stated  in  his  testimony 
for  URW. 

"Based  on  more  recent  toxicological,  medical 
and  epidemiological  data,  some  of  which  was 
unavailable  to  OSHA  when  it  sent  its 
proposed  standard  to  OMB  about  two  years 
ago,  the  URW  feels  n>ore  secure  with  a  0.2 
part  per  million  PEL  and  one  part  per  million 
STEL."  (Tr.  2/20/91,  p.  1750) 

OSHA's  expert  witness.  Or.  Ronald  L. 
Melnick  of  NTP.  presented  data 
suggesting  that  a  STEL  will  reduce  risk. 
He  performed  a  "stop-exposure"  study 
that  he  described  as  follows: 

Croups  of  50  male  mice  were  exposed  to  one 
of  the  following  regimens:  (a)  625  ppm  for  13 
weeks:  (b)  200  ppm  for  40  weeks;  (c)  625  for 
26  weeks:  or  (d)  312  ppm  for  52  weeks.  After 
the  exposures  were  terminated,  these  groups 
of  animals  were  placed  in  control  chambers 
for  the  remainder  of  the  104  week  studies 

*  *   '  Survival  was  markedly  reduced  in  all 
of  the  stop-exposure  groups  due  to  the 
development  of  related  malignant  tumors. 
The  tumor  incidence  profiles  in  the  •   *   • 
groups  show  that  iymphocytic  lymphomas, 
hemangiosarcomas  of  the  heart,  alveolar- 
bronchiolar  neoplasms,  forestomach 
squamous  cell  neoplasms,  Harderian  gland 
neoplasms,  and  preputial  gland  neoplasms 
were  increased  compared  with  controls  even 
after  only  13  weeks  of  exposure  to  625  ppm 

•  •   •  at  comparable  total  exfHJSures,  the 
incidence  of  lymphocytic  lymphoma  was 
greater  with  exposure  to  a  higher 
concentration  of  1,3-butadiene  for  a  short 
time  compared  with  exposure  to  a  lower 
concentration  for  an  extended  duration.  (Ex. 
42) 

Dr.  Melnick  concluded  as  follows: 

The  stop-exposure  studies  show  that 
multiple  organ  site  neoplasia  occurs  in  mice 
after  only  13  weeks  of  exposure  to  1,3- 
butadiene.  It  is  likely  that  shorter  exposure 
durations  would  also  produce  a  positive 
carcinogenic  response  '  *   *  the  stop- 
exposure  studies  show  that  the  concentration 


of  U-butadwna  is  a  much  matar 
contributing  factor  than  is  me  duration  of 
exposure  lemphasis  added).  (Ex.  42,  p,  17) 

Industry  representatives  objected  in 

Ftarticular  to  using  the  thymic 
ymphomas  induced  in  the  mouse  due 
to  the  potential  role  of  an  endogenous 
retrovirus  in  eliciting  this  response,  and 
more  generally,  to  the  use  of  this  study 
as  the  basis  for  imposing  a  STEL.  (e.g., 
Exs.  112, 113)  In  its  post-hearing 
comments,  the  CMA  1 ,3-Butadiene 
Panel  stated: 

The  relevance  of  these  studies  to  an 
assessment  of  the  human  cancer  risks  from 
15-minute  exposures  to  butadiene  at  levels 
up  to  64  ppm  (the  highest  exposure  that 
would  be  consistent  with  an  8-hour  TWA  of 
2  ppm)  is  highly  doubtful.  This  is 
particularly  the  case  where:  (1)  A  dose-rate 
effect  is  evident  in  mice  only  for  lymphomas 
and  only  at  high  exposure  concentrations:  (2) 
the  MuLV  retrovirus  is  known  to  be  a 
significant  factor  in  BD-induced  Iymp>homas 
in  the  B«C>F|  mouse:  (3)  the  lymphomas  do 
not  appear  to  play  a  significant  role  in  BD- 
induced  carcinogenicity  in  the  *   •   *  mouse 
at  the  lower  levels  of  expoaure  of  interest  to 
OSHA  *  "  •  (4)  there  is  no  evidence  that 
concentration  is  more  important  than 
duration  of  exposure  for  any  other  tumor 
type. 

NIOSH  disagreed,  and  objected  to 
OSHA's  omission  of  the  lymphomas 
from  the  quantitative  risk  assessment 
provided  in  the  proposal.  NIOSH  stated: 

OSHA's  justification  for  eliminating  these 
tumors  was  that  lymphomas  may  be  related 
to  the  presence  of  an  endogenous  leukemia 
virus  in  the  B^CsFi  mouse  used  in  the  NTP 
bioassay.  The  endogenous  leukemia  virus 
should  have  increased  the  background  rate  of 
lymphoma  in  both  the  control  and  exposed 
animals,  and  thus  the  potential  confounding 
effect  of  this  virus  was  controlled  for  in 
OSHA's  risk  assessment.  It  is  still  possible 
that  the  increased  lymphoma  incidence 
observed  in  the  *    *   *  mouse  was  related  to 
an  interaction  between  the  virus  and  1,3- 
butadiene.  However,  OSHA  also  cites 
evidence  that  a  similar  lymphoma  response 
was  observed  in  a  study  of  NIH-Swiss  mice 
exposed  to  BD,  and  indicated  that  this  strain 
of  mice  is  not  known  to  carry  the  leukemia 
virus  *   •   •  (Ex.  32-25,  p.  4) 

NIOSH  also  cited  evidence  that 
retroviruses  may  be  associated  with 
certain  leukemias  and  lymphomas  in 
humans  and  pointed  out  that  "even  if 
1,3-butadiene  interacts  with  a  leukemia 
virus,  a  similar  mechanism  might 
conceivably  be  involved  in  producing 
tumors"  in  exposed  workers.  (Ex.  32-25, 
p.  5)  OSHA  agrees  with  the  opinion 
expressed  by  NIOSH  and  rejects 
industry's  arguments  that  the 
observations  in  the  "stop-exposure" 
study  are  irrelevant. 

Some  further  support  for  a  STEL 
comes  from  a  recent  report  describing 
analysis  of  an  epidemiologic  study  of 


BD-exposed  workers  entitled  "A 
Follow-up  Study  of  Synthetic  Rubbw 
Workers"  by  DelzSall  et  al.  (Ex.1 17-1) 
One  part  of  this  study  pertains  to  the 
risk  of  leukemia  in  workers  exposed  to 
BD  in  what  the  authors  termed  "peak- 
years."  Peak  years  are  estimates  of  the 
number  of  times  per  year  a  worker  was 
exposed  above  100  ppm  (a  peak)  during 
15  minute  {wriods.  This  estimate  was 
then  multiplied  by  225,  the  number  of 
workdays  in  a  year.  This  value  was  used 
as  a  variable  in  Poisson  regression 
analysis.  There  was  an  association 
between  peak-years  and  leukemia  risk> 
even  after  controlling  for  BD  ppm-years 
(ciunulative  BD  exposure)  as  well  as 
other  covariates.  The  relationship  was 
said  to  be  "irregular"  since  the  risk 
ratios  were  1.0,  2.6  and  0.8  for  BD  peak- 
years  categories  of  0,  >0-19g  and  200-f . 
respectively.  The  underlying  reason  for 
the  lack  of  a  dose-response  is  unclear; 
however,  the  finding  of  a  statistically 
significant  elevation  ui  relative  risk  for 
peak  exposure,  even  when  total 
cumulative  exposiue  is  accounted  for.  is 
of  concern  and  appears  to  support  the 
need  to  control  i>eak  exposures. 

OSHA  further  notes  tnat  the  basis  for 
adopting  a  STEL  does  not  rest  solely  on 
the  points  raised  above;  in  1986,  the  US 
Court  of  Appeals  for  DC  reviewed 
OSHA's  ethylene  oxide  standard,  which 
did  not  contain  a  STEL.  [Public  Citizen 
Health  Research  Group  v.  Tyson.  796 
F2d,  DC.  Cir.,  1986).  The  reason  given 
by  OSHA  for  not  including  a  short-term 
limit  in  the  ethylene  oxide  standard  was 
that  a  dose-rate  efTect  had  not  been 
demonstrated  by  record  data.  The  Court 
held  that  the  OSH  Act  compels  the 
Agency  to  adopt  a  short  term  limit  if  the 
rulemaking  record  shows  that  it  would 
further  reduce  a  significant  health  risk 
and  is  feasible  to  implement  regardless 
of  whether  the  record  supports  a  "dose- 
rate"  effect  (796  F.  2nd  at  1505).  This 
decision  states  that 

If  in  fact  a  STEL  would  further  reduce  a 
signiBcant  health  risk  and  is  feasible  to 
implement,  then  the  OSH  Act  compels  the 
agency  to  adopt  it  (barring  alternative 
avenues  to  the  same  result).  OSHA  shall  set 
the  standard  which  most  adequately  assures, 
to  the  extent  feasible,  on  the  basis  of  best 
available  evidence,  that  no  employee  will 
suffisr  material  impairment  of  health."  (29 
U.S.C.  655(b)(5)  (1982))  Since  OSHA  has 
found  that  a  significant  health  hazard 
remains  even  with  the  1  ppm  PEL,  the  agency 
must  find  either  that  a  STEL  would  have  no 
effect  on  that  risk  or  that  a  STEL  is  not 
feasible.  (796  F.2d  1479  (D.C  Cir.  1986]) 

Without  a  STEL,  employees  could 
have  exposures  to  BD  as  high  as  32 
ppm,  albeit  for  short  periods  (15 
minutes).  Since  many  workers 
experience  intermittent  exposure  to  BD, 
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for  example,  during  sampling,  transport 
and  laboratory  work,  imposing  an  8- 
hour  limit  alone  would  not  control  these 
higher  peak  exposures.  The  STEL  by 
controlling  such  peak  exposures,  will 
reduce  total  ciunulative  dose,  thereby 
reducing  significant  risk  further,  as 
stated  by  the  Court.  In  addition, 
properly  installed  and  maintained 
engineering  controls  should  prevent 
hl^  variability  in  exposures  generally. 
As  a  general  rule,  it  is  good  industrial 
hygiene  policy  to  control  excessive 
variabihties  as  a  STEL  will  do. 

OSHA  has  concluded  that  the 
adoption  of  a  5  ppm  STEL  for  BD  is 
appropriate  to  further  reduce  the 
significant  residual  risk  of  cancer  that 
remains  from  exposiue  to  BD  at  the 
revised  TWA  PEL  of  1  ppm.  In  addition, 
there  is  some  evidence  of  a  dose-rate 
effect  as  described  above.  Specifically: 
(a)  The  "stop-exposure"  study  of 
Mebick  which  demonstrated  that  "at 
comparable  total  exposures,  the 
incidence  of  lymphoma  was  greater 
with  exposure  to  a  higher  concentration 
of  BD  for  a  short  time  compared  with 
exposure  to  a  lower  concentration  for  an 
extended  duration"  (Ex.  114,  p.  125);  (b) 
although  a  retrovirus  in  B6C3Fi  mice 
likely  played  a  role  in  the  induction  of 
thymic  lymphoma,  the  fact  that  BD 
exposure  in  another  strain  of  mouse  that 
did  not  express  the  virus  also  developed 
the  same  type  of  cancer,  strongly 
suggests  that  BD  induced  this  tumor 
very  early  after  exposure:  and,  (c)  the 
suggestive  data  from  the  cohort  study  of 
Delzell  et  al.,  indicating  the  im{}ortance 
of  "peak-year"  exposiue  to  risk  of 
leukemia. 

D.  Exposure  Monitoring 

Section  6(b)(7)  of  the  OSH  Act  (29 
U.S.C.  655)  mandates  that  any  standard 
promulgated  under  section  6(b)  shall, 
where  appropriate,  "provide  for 
monitoring  or  measuring  of  employee 
exposure  at  such  locations  and 
intervals,  and  in  such  manner  as  may  be 
necessary  for  the  protection  of 
employees."  The  purposes  of  requiring 
air  sampling  for  employee  exposure  to 
BD  include  the  prevention  of 
overexposure  of  employees;  the 
determination  of  the  extent  of  exposure 
at  the  worksite;  the  identification  of  the 
source  of  exposure  to  BD;  and  collection 
of  exposure  data  by  which  the  employer 
can  select  the  proper  control  methods  to 
be  used  to  reduce  exposure  and  to 
evaluate  the  effectiveness  of  the  control 
methods  selected.  Monitoring  helps 
employers  to  meet  the  legal  obligation  of 
the  standard  to  assure  that  their 
employees  are  not  exposed  to  BD  in 
excess  of  the  permissible  exposure 
levels,  and  to  be  able  to  notify 


employees  of  their  exposure  levels.  In 
addition,  collection  of  exposure 
monitoring  data  enables  the  examining 
physician  to  be  informed  of  employee 
exposure  levels,  which  may  be  useful  in 
forming  the  physician's  medical  opinion 
(see  paragraph  (k)). 

Many  provisions  of  the  final  rule  are 
quite  similar  to  those  proposed. 
However,  some  felt  that  clearer  or  more 
concise  language  should  be  used.  Thus, 
the  specific  language  of  the  exposure 
monitoring  provisions  varies  somewhat 
from  that  of  the  proposal.  Moreover, 
additional  modifications  have  been 
made,  as  appropriate,  in  response  to 
record  information  and 
recommendations  contained  in  the 
record. 

The  final  rule  does  not  require  that 
exposure  monitoring  be  performed 
wherever  BD  is  present.  Under  certain 
circumstances,  outlined  in  the  scope 
and  application  (paragraph  (a)  of  this 
section),  objective  data  may  be  used  in 
lieu  of  the  monitoring  required  by 
paragraph  (d)  of  the  final  rule. 

In  the  final  rule,  as  in  other  standards, 
various  provisions  of  the  standard  are 
triggered  if  an  employee  is  exposed 
above  the  action  level,  and  are  not 
required  if  the  employee  is  exposed 
below  the  action  level.  Thus  the 
importance  of  correctly  determining 
employee  exposure  cannot  be  over 
emphasized. 

Paragraph  (d)(1)  requires  the 
employer  to  determine  the  exposure  for 
each  employee  exposed  to  BD.  This 
does  not  mean  that  separate 
measurements  for  eadh  employee  must 
be  taken  but  rather  that  the  rule  allows 
this  obligation  to  be  fulfilled  by 
determining  "representative  employee 
exposure."  Paragraph  (d)(l)(I)  requires 
that  samples  collected  to  fulfill  this 
requirement  be  taken  within  the 
employee's  breathing  zone  (also  known 
as  "pereonal  breathing  zone  samples"  or 
"personal  samples").  (Area  sampling  is 
required  under  the  standard  only 
following  emergencies.)  The  samples 
used  to  determine  whether  an  employee 
is  exposed  above  the  action  level  must 
represent  the  employee's  exposiue  to 
airborne  concentrations  of  BD  over  an 
eight-hour  period  without  regard  to  the 
use  of  respiratore  (See  "Employee 
exposure",  as  defined  in  the  definitions 
section). 

In  certain  circumstances  sampling 
each  employee's  exposure  to  BD  may  be 
required  for  initial  monitoring. 
However,  in  many  cases,  the  employer 
under  paragraph  (d)(1)  may  monitor 
selected  employees  to  determine 
"representative  employee  exposures." 
Representative  exposure  sampling  is 
permitted  when  there  are  a  number  of 


employees  performing  essentially  the 
same  job,  with  BD  exposures  of  similar 
durations  and  magnitude,  under 
essentially  the  same  conditions.  Where 
there  are  groups  of  employees  whose  job 
functions  are  similar,  OSHA  permits  the 
use  of  representative  monitoring  to 
characterize  employee  exposures  to 
enable  the  employer  to  design  a  cost- 
effective  monitoring  program.  In 
designing  a  representative  monitoring 
plan,  OSHA  intends  that  employers 
select  a  sufficient  number  of  employees 
within  a  group  of  employees  who  are 
engaged  in  similar  work  for  sampling 
such  that  their  exposures  adequately 
characterize  the  exposures  of  all 
employees  within  Oie  group.  In 
addition,  the  employees  who  are  judged 
as  likely  to  have  the  highest  exposures 
to  BD  within  the  group  should  be 
selected  for  monitoring  to  ensure  that 
exposures  of  the  remaining  employees 
in  the  group  are  not  underestimated. 
Although  the  employer  is  free  to  use 
formal  statistical  approaches  for 
characterizing  the  exposures  of  a  group 
of  similarly  exposed  employees,  OSHA 
does  not  require  such  approaches  be 
used,  and  allows  the  employer  to  use 
professional  judgement  to  select 
employees  for  monitoring  and  for 
attributing  exposure  results  to 
employees  whose  exposures  were  not 
measured.  TTie  rationale  for  designing 
the  representative  monitoring  plan  and 
for  selecting  employees  whose 
exposures  were  monitored  can  be 
retained  as  part  of  the  exposure 
monitoring  records  required  to  be 
maintained  by  the  employer  under 
paragraph  (1)(2)  of  the  final  rule. 

To  measure  representative  8-hour 
TWA  exposures,  at  least  full-shift 
sampling  must  be  conducted  for  each 
job  function  in  each  job  classification,  in 
each  work  area,  and  for  each  shift 
(paragraph  (d)(l)(ii)).  At  least  one 
sample  covering  the  entire  shift,  or 
consecutive  representative  samples 
taken  over  the  duration  of  the  shift, 
must  be  taken.  Representative  15- 
minute  short-term  employee  exposures 
are  to  be  determined  on  the  basis  of  one 
or  more  samples  representing  15-minute 
exposures  associated  with  operations 
that  are  most  likely  to  produce 
exposures  above  the  short  term 
exposure  limit  for  each  shift  for  each  job 
classification  in  each  work  area 
(paragraph  (d)(l)(iii)). 

To  eliminate  unnecessary  monitoring 
and  improve  the  cost-effectiveness  of 
the  standard,  paragraph  (d)(l)(iv)  also 
allows  employers  who  can  document 
that  exposure  levels  are  the  same  for 
similar  operations  during  different  work 
shifts  to  sample  only  the  shift  for  which 
the  highest  exposures  are  expected  to 
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occur.  The  employer  must  be  able  to 
demonstrate  that  employees  on  the 
shifts  who  are  not  monitored  are  not 
likely  to  have  exposures  higher  than 
those  of  employees  on  the  shifts 
monitored. 

Paragraph  (d)(2)  requires  all 
employers  who  have  a  place  of 
employment  covered  under  the  scope  of 
this  standard  to  perform  initial 
monitoring  for  their  employees.  In 
addition,  the  Tmai  standard  requires  that 
the  initial  monitoring  be  conducted 
within  60  days  of  the  effective  date  of 
the  Tinal  standard  or  the  introduction  of 
BD  into  the  work  place.  This  effective 
date  provision  (proposed  paragraph 
(d)(2)(ii))  has  been  moved  to  the 
paragraph  containing  the  other  start-up 
dates,  paragraph  (m)(2)(I).  Although 
Dow  in  a  recent  submission  expressed 
concerns  that  additional  time  might  be 
needed  to  set  up  an  exposure 
monitoring  program.  OSHA  believes 
that  initial  monitoring  can  be  completed 
within  the  allowed  period  of  time.  (Ex. 
118-16)  The  parties  to  the  labor/ 
industry  agreement  also  recommended  a 
start-up  date  for  the  initial  monitoring 
under  the  standard  of  60  days  from  the 
effective  date.  (Ex.  118-12A)  Additional 
flexibility  is  provided  in  paragraph 
(d)(2)(ii).  in  that  monitoring  data 
collected  up  to  two  years  prior  to  the 
effective  date  may  be  relied  upon  as 
initial  monitoring  data,  provided  that  it 
has  been  collected  in  accordance  with 
the  requirements  of  this  paragraph. 

The  employer  is  required  to  pen'orm 
initial  monitoring  of  employee 
exposures  to  BD  where  objective  data 
are  not  available  to  satisfy  the  condition 
for  exemption.  If  the  results  of  initial 
monitoring  indicate  employee 
exposures  are  below  the  action  level,  the 
employer  may  discontinue  monitoring 
for  those  employees  and  is  relieved  of 
some  other  obligations  under  the  final 
rule  (e.g.,  medical  surveillance,  use  of 
personal  protective  equipment, 
development  of  an  exposure  goal 
program,  establishment  of  regulated 
areas).  Thus,  the  employer  can  focus 
attention  and  resources  on  employees 
whose  exposures  are  more  significant. 
Therefore,  even  if  operations  are  not 
specifically  exempted  from  the 
proposal,  keeping  exposure  levels  below 
the  0.5  ppm  "action  level"  will  relieve 
employers  from  some  duties  under  the 
standard.  A  similar  approach  is  used  in 
a  number  of  OSHA  standards 
(acrylonitrile,  29  CFR  1910.1045; 
arsenic.  29  CFR  1910  1018;  ethylene 
oxide.  29  CFR  1910.1047). 

Paragraph  (d)(2)(ii)  of  the  proposal 
has  been  modified  as  shown  in 
paragraph  (d)(l)(ii)  in  the  final  rule  to 
allow  monitoring  data  produc-ed  within 


2  years  prior  to  the  effective  date  of  the 
standard  to  be  relied  upon  to  satisfy  the 
initial  monitoring  requirement.  OSHA 
had  proposed  a  one  year  limit  on  the 
use  of  this  grand -fathered  monitoring 
datot  but  at  the  suggestion  of  a  number 
of  participants  in  the  rulemaking  and 
the  labor/ industry  agreement,  OSHA  has 
agreed  that  allowing  a  two  year  period 
is  reasonable  for  this  standard.  (Ex.  112: 
113;  118-12)  Dow  Chemical  Company 
in  comments  on  a  draft  of  the  labor/ 
industry  joint  recommendations  asked 
that  OSHA  allow  the  use  of  data  which 
are  over  two  years  old  to  serve  as  initial 
monitoring  data.  (Ex.  118-16)  Dow  said 
that  such  data  "that  are  consistent  with 
current  data  reflecting  no  process 
changes  that  might  have  increased 
ex[}osure  over  the  time  period  of 
interest"  should  be  included  as  initial 
monitoring  data.  OSHA  believes  that 
expanding  the  period  to  two  years 
allows  adequate  latitude  to  the 
employer  in  determining  the  need  for 
initial  monitoring. 

In  addition,  the  final  rule  now  more 
clearly  states  what  OSHA  means  by 
conditions  under  which  historical 
monitoring  data  may  not  be  used  and 
initial  monitoring  is  required.  Rather 
than  stating  that  historical  data  may  be 
used  only  if  the  conditions  under  which 
the  monitoring  was  conducted  "remain 
unchanged."  it  now  states  that  the 
conditions  "•   •   •  have  not  changed  in 
a  manner  that  may  result  in  new  or 
additional  exposures."  This  language 
was  recommended  by  the  labor/industry 
group  and  has  been  found  acceptable 
and  OSHA  believes  that  it  more  clearly 
articulates  its  intent  than  the 
corresponding  provision  in  the 
prop>osai;  therefore  it  is  included  in  the 
final  rule.  (Ex.  118-12A)  However. 
OSHA  notes  that  employers  will  likely 
wish  to  monitor  following  installation  of 
controls  to  determine  their 
effectiveness. 

Paragraph  (d)(3)  describes  the 
requirement  for  periodic  monitoring  and 
its  frequency.  CMA  suggested  that  the 
OSHA  BD  standard  should  have  the 
same  monitoring  frequency  as  OSHA's 
benzene  standard.  (Ex.  112)  The  initial 
submission  of  the  labor/industry  group 
recommended  that  OSHA  require  more 
extensive  sampling  than  the  Agency  had 
proposed  to  qualify  as  initial  monitoring 
and  establish  a  baseline.  Specifically  the 
group  recommendation  stated: 

Establish  a  baseline  of  at  least  8  samples.  The 
samples  may  be  taken  in  a  single  year,  so 
long  as  at  least  one  sample  is  taken  in  each 
quarter,  and  no  two  are  taken  within  30  days 
of  each  other.  The  employer  may  utilize 
monitoring  data  from  the  previous  two  years 
to  satisfy  the  initial  monitoring  requirement 


as  long  as  process  has  been  consistent.  (Ex. 
119) 

The  labor/industry  group  also 
recommended  less  frequent  periodic 
monitoring  than  the  quarterly 
monitoring  OSHA  proposed  when 
exposures  exceeded  the  PELs.  The 
labor/industry  group  recommended: 

After  the  baseline  has  been  established, 
monitoring  is  *   *   *  every  6  months  if 
exposure  exceeds  PEL  or  STEL  •  *  • 
Annually  if  exposure  is  at  or  above  the  AL 
[action  level)  but  below  the  PEL.  (Ex.  119) 

In  the  Federal  Register  notice  re- 
opening the  record.  OSHA  raised  its 
concerns  as  follows: 

OSHA  is  concerned  that  the  taking  of  8 
samples  to  establish  a  baseline  may  not  be  an 
eSective  use  of  scarce  industrial  hygiene 
resources  in  that  the  number  of  samples 
taken  may  be  fiar  less  important  than  the 
quality  of  the  samples  used  to  characterize 
the  exposure  of  BD  employees.  Are  there 
other  ways  to  improve  OSHA's  traditional 
approach  of  monitoring  at  least  the  one  most 
exposed  employee  in  each  job  classification 
on  each  shift?  (61  PR  9381.  9383,  3/8/960) 

In  its  submission.  Texas  Petro 
Chemicals  objected  to  the  8  sample 
baseline  because  they  said  that  they  do 
not  have  BD  exposure  for  four  quarters 
of  the  year  and  do  not  monitor  in  winter 
due  to  "high  mobility"  of  their 
employees  during  the  winter  and  the 
"strong  potential  for  samples  to  be 
invalid"  due  to  problems  with  the 
sampling  devices  during  bad  weather. 
(Ex.  118-6)  Dow  Chemical  Company 
objected  to  specification  of  the  number 
of  sampling  events  and  the  schedule 
suggested  by  the  agreement.  Dow  felt 
this  did  not  allow  the  employer 
adequate  flexibility  in  evaluating 
employee  exposures.  (Ex.  118-16.  p.  4) 
Hampshire  Chemical  Corporation  felt 
that  it  was  unclear  what  was  meant  by 
the  8  baseline  samples  described  in  the 
notice.  (Ex.  118-8)  The  American 
Petroleum  Institute  expressed  its 
preference  for  a  more  performance- 
oriented  approach  to  exposure 
monitoring  strategies.  (Ex.  118-11) 

In  comments  of  the  Chemical 
Manufacturers  Association,  who 
participated  in  the  labor/industry 
discussion  resulting  in  the  agreement, 
the  following  view  was  expressed: 

The  parties  to  the  negotiations  have  revisited 
the  exposure  monitoring  provisions.  The 
agreement's  monitoring  scheme  now  would 
follow  OSHA's  traditional  requirement  for 
initial  representative  monitoring  to  detect  job 
classifications  where  the  action  level  is 
exceeded  *   *   *  It  is  only  the  periodic 
monitoring  that  is  required  where  there  are 
exceedances  that  could  involve  the  taking  of 
eight  samples  •   *   •  After  this  periodic 
monitoring  had  t)een  completed,  additional 
periodic  monitoring  would  occur  at  the 
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frequency  proposed  *   *   *  sannpling  could  be 
terminated  when  there  are  two  consecutive 
low  measurements.  (Ex.  118-13,  p.  4-5) 

Similar  comments  were  received  from 
the  International  Institute  of  Synthetic 
Rubber  Producers,  Inc.  (Ex.  118-12, 

p.  4) 

The  labor/industry  agreement  was 
more  fully  discussed  by  the  group  in  a 
submission  received  during  the  period 
when  the  record  was  re-opened  for 
comment.  (Ex.  118-12)  Numerous 
modifications  to  OSHA's  proposed 
provisions  for  an  exposure  monitoring 
program  for  BD  were  endorsed  by  the 
group.  (Ex.  119)  Primarily  these  dealt 
with  the  sampling  strategy.  OSHA  has 
carefully  evaluated  the  suggested 
changes  and  has,  for  the  most  part, 
included  them  in  the  final  rule. 

The  periodic  monitoring  paragraphs 
have  been  modified  upon  the  basis  of 
the  record  and  the  recommendations  of 
the  labor/industry  group.  Paragraph 
(d)(3)  states  that  "If  the  monitoring 
required  by  (d)(2)  of  this  section  reveals 
exposure  at  or  above  the  action  level  but 
at  or  below  both  the  8-hr  TWA  and  the 
STEL,  the  employer  shall  repeat  the 
representative  monitoring  required  by 
paragraph  (d)(1)  every  twelve  months." 
OSHA  proposed  that  such  monitoring 
be  repeated  at  least  every  six  months. 
However.  OSHA  believes  that  the 
additional  monitoring '"  required  in  the 
final  rule  for  those  whose  BD  levels 
remain  above  the  PELs  will  compensate 
for  less  fiequent  periodic  monitoring  in 
situations  where  the  level  is  likely  to 
remain  lower.  It  must  be  noted  here  that 
additional  monitoring  requirements  are 
triggered  whenever  there  is  a  change  in 
process  or  personnel  which  may  result 
in  new  or  additional  exposures  to  BD. 
A  similar  schedule  for  periodic 
monitoring  is  required  in  the  benzene 
standard.  (29  CFR  1910.1028) 

The  results  of  initial  monitoring 
represent  the  data  which  will  be  used  to 
determine  when  further  periodic 
monitoring  will  be  required.  If  the 
initial  monitoring  of  employees  reveals 
exposures  that  are  between  the  action 
level  and  the  8-hour  TWA.  then  the 
employer  must  repeat  monitoring 
annually  (paragraph  (d)(3)(I)).  While 
these  employees  have  been  shown  to  be 
exposed  to  levels  of  BD  below  the  8- 
hour  TWA.  their  levels  of  exposures  are 
not  so  far  below  the  PELs  that 


'oif  the  monitoring  required  by  paragraph  (d)(2) 
of  this  section  reveals  employee  exposure  to  Ije 
atxjve  the  ft-hour  TWA  (or  STEL),  the  employer 
.shall  repeat  the  representative  monitoring  required 
by  paragraph  (d)(l)(ii)  (or  d(l)(iii))  at  least  every 
three  months  until  the  employer  has  collected  two 
samples  per  quarter  (each  at  least  7  days  apart] 
within  a  two-year  period,  after  which  such 
monitoring  must  occur  at  least  every  six  months. 


monitoring  could  safely  be 
discontinued.  Even  minor  changes  in 
engineering  controls  or  work  practices 
could  result  in  exposures  increasing  to 
levels  above  the  PEL.  Remonitoring  on 
an  annual  basis  will  enable  the 
employer  to  be  confident  that  the 
controls  are  working  or.  in  the  event 
exposures  are  shown  to  exceed  the  8- 
hour  TWA,  will  alert  the  employer  as  to 
the  need  for  additional  controls,  and  for 
changes  to  a  more  frequent  monitoring 
program. 

The  draft  regulatory  text  submitted  by 
the  labor/industry  group  recommended 
marked  changes  to  paragraph  (d)(3)  (ii) 
and  (iii)  which  OSHA  believes  will 
provide  even  greater  protection  to 
workers  than  that  proposed  by  the 
Agency  in  1990.  (Ex.  118-12A) 

The  requirements  in  paragraphs  (d)(3) 
(ii)  and  (iii)  of  the  final  rule  provide  for 
periodic  monitoring  in  situations  in 
which  either  the  8-hr  TWA  or  STEL  is 
exceeded  to  be  carried  out  quarterly 
"until  the  employer  has  collected  two 
samples  per  quarter  (each  at  least  7  days 
apart)  within  a  two-year  period  •  •  • 
after  which  such  monitoring  must  occur 
at  least  every  6  months."  However,  if 
the  monitoring  result  indicates  that 
exposure  is  below  the  action  level  as 
indicated  by  2  consecutive  samples 
taken  at  least  7  days  apart,  monitoring 
may  cease  imless  the  conditions  change, 
(see  (d)(5)).  A  single  low  sampling  result 
is  inadequate  to  allow  monitoring  to 
terminate;  for  various  reasons,  it  may  be 
artifactually  low  perhaps  due  to  process 
changes  during  the  time  of  sampling. 
OSHA  believes  that  such  differences  are 
unlikely  to  persist  for  more  than  a  week 
and  has  determined  that  this  period  is 
minimal  to  asstue  that  exposures  are 
truly  low  enough  for  the  employer  to 
stop  monitoring. 

Paragraph  (d)(3)(iv)  has  also  been 
modified  to  allow  less  frequent 
monitoring  when  the  initial  monitoring 
results  exceed  either  PEL.  but  two 
consecutive  subsequent  samples  taken 
at  least  7  days  apart  indicate  that  BD 
levels  no  longer  exceed  either  PEL  but 
remain  above  the  action  level.  In  this 
situation,  monitoring  is  required 
annually.  OSHA  proposed  that  such 
monitoring  take  place  every  six  months. 

OSHA  believes  that  although  this 
approach  differs  from  the  Agency's 
usual  approach  to  monitoring,  it  will 
meet  the  need  for  determining  the  level 
of  BD  exposure  in  the  workplace  and 
will  focus  on  situations  having  higher 
exposure  potential.  The  conditions  of 
use  of  BD  in  production  and 
manufactimng  present  exposure 
patterns  that  are  more  likely  to  be 
predicted  by  initial  monitoring  than  is 
the  case  for  some  of  the  other  substances 


OSHA  has  regulated,  such  as  asbestos, 
where  exposures  primarily  occiu*  during 
disturbing  or  removing  the  material  in 
various  forms.  OSHA  agrees  that 
monitoring  carried  out  as  scheduled  in 
the  agreement  is  more  likely  to  reflect 
the  "true"  exposure  level  in  a  workplace 
than  monitoring  at  a  single  point  in 
time.  OSHA  notes,  however,  as  is  the 
case  in  other  standards,  the  sampling 
must  be  performed  according  to 
provisions  of  the  standard — i.e.,  they 
must  be  personal  samples, 
representative  of  each  shift  and  job,  etc. 

if  exposures  are  above  the  8-hour 
TWA  limit,  then  the  employer  must 
remonitor  every  six  months.  If  the 
employee's  exposure  is  above  the  STEL, 
the  employee  shall  repeat  such 
monitoring  at  least  every  six  months 
until  the  employee's  exposure  falls  to  or 
below  the  STEL.  If.  in  subsequent 
monitoring,  results  indicate  that  an 
employee's  exposure,  as  determined  by 
two  consecutive  measiu^ments  taken  at 
least  seven  days  apart,  falls  from  above 
the  8-hour  TWA  to  between  the  8-hour 
TWA  and  the  action  level,  then 
monitoring  need  only  be  done  annually, 
unless  production  changes  lead  to 
higher  exposures.  Similarly,  when  two 
consecutive  measurements  indicate  that 
the  exposure  has  dropped  below  the 
action  level,  further  monitoring  can  be 
discontinued. 

Paragraph  (d)(4)  allows  employers  to 
terminate  monitoring  for  those 
employees  whose  initial  monitoring 
results  are  below  the  action  level.  When 
the  two  consecutive  exposure 
measurements  (paragraph  (d)(3)).  taken 
at  least  seven  days  apart,  indicate  that 
exposure  has  dropped  below  the  action 
level,  further  monitoring  for  these 
employees  can  be  discontinued,  unless 
production  changes  lead  to  higher 
exposures.  OSHA  recognizes  that 
monitoring  may  be  a  time-consuming, 
expensive  endeavor  and  therefore  offers 
employers  the  incentive  to  be  allowed  to 
discontinue  monitoring  for  employees 
whose  sampling  results  indicate 
exposures  below  the  action  level.  The 
intent  of  this  provision  is  to  allow  the 
employer  to  stop  monitoring  employees 
whose  exposure  to  BD  falls  below  the 
action  level.  OSHA  believes  that  this 
provision  will  encourage  employers  to 
keep  exposures  to  BD  below  the  action 
level  in  their  workplaces,  thereby 
keeping  exposures  to  a  minimum  and 
saving  employers  the  time  and  expense 
of  monitoring.  Moreover,  employers  will 
also  benefit  because  most  of  the  other 
requirements  of  the  standard  are  not 
triggered  when  exposures  are  below  the 
action  level. 

Employees  will  continue  to  be  , 

protected  from  excess  BD  exposure. 
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even  after  periodic  monitoring  has 
ceased,  because  of  the  requirements  in 
paragraph  (d)(5)  (additional 
monitoring).  Additional  monitoring  is 
required  by  paragraph  (d)(5)(i)  when 
there  has  been  a  process  or  production 
change  or  a  change  in  control 
equipment,  personnel  or  work  practices 
which  may  result  in  new  or  additional 
exposures  to  BD.  When  the  employer 
suspects  a  change  which  may  result  in 
new  or  additional  BD  exposure,  the 
employer  is  obligated  to  obtain  new 
employee  exposure  measurements. 
Instead  of  listing  or  trying  to  define 
every  situation  where  the  employer 
must  monitor  for  new  or  additional 
exposures  to  BD,  OSHA  intends  by  this 
provision  that  employers  will  institute 
this  additional  monitoring  when  the 
employer  has  any  reason  to  suspect  a 
change.  It  should  be  noted  that  since  the 
PEL  and  action  level  are  relatively  low, 
even  a  small  change  in  production 
procedures  may  cause  employees  whose 
exposures  were  below  the  action  level  to 
have  exposures  that  are  above  the  PELs. 

Paragraph  (d)(5)(ii)  requires 
additional  monitoring  to  be  conducted 
whenever  leaks,  ruptures  or  other 
breakdowns  occur.  Such  occurrences 
can  result  in  very  high  exposures.  After 
the  clean-up  or  repair  of  the  leak, 
employers  must  re-determine  airborne 
exposure  levels  for  those  employees 
who  may  be>exposed  at  their  worksites. 
These  additional  exposure 
measurements  provide  a  good  method  of 
ascertaining  that  profwr  corrective 
methods  have  been  effective  and 
employee  exposures  are  not 
significantly  altered  from  what  they 
were  prior  to  the  leak  or  spill. 

In  commenting  on  the  reouirement  to 
do  additional  monitoring  after  leaks  or 
breakdowns,  BP  felt  that  "This 
requirement  seems  arbitrary  since  BD  is 
volatile  and  will  rapidly  dissipate, 
especially  if  the  leak  is  outdoors."  (Ex. 
32-«  )  CMA  suggested  OSHA  delete  the 
requirement  to  "repeat  the  monitoring 
which  is  required  by  paragraph 
(d)(2)(I)"  and  instead  require  employers 
to  "monitor  (using  personal  or  area 
monitoring  as  appropriate)  after  the 
clean  up  of  the  spill  or  repair  of  the 
leak,  rupture  or  other  breakdown  to 
insure  that  exposures  have  returned  to 
the  level  that  existed  prior  to  the 
incident."  (Ex.  112)  The  labor/industry 
group  recommended  a  similar  change 
which  OSHA  has  determined  to  be 
appropriately  protective.  Paragraph 
(d)(5)(ii)  of  the  final  rule  states: 

Whenever  spills,  leaks,  ruptures  or  other 
breakdowns  occur  that  may  lead  to  employee 
exposure  above  the  8-hour  TWA  limit  or 
aljpve  the  STEL.  the  employer  shall  monitor 
(using  leak  source  (e.g..  direct  reading 


instruments),  arsa  or  personal  monitoring,  as 
appropriate)  after  the  cleanup  of  the  spill  or 
repair  of  the  leak,  rupture  or  other 
breakdown  to  ensure  that  exposures  have 
returned  to  the  level  that  existed  prior  to  the 
incident. 

OSHA  believes  that  this  provision  will 
allow  the  employer  greater  flexibility  in 
deciding  whether  additional  monitoring 
is  necessaiv  and  to  determine  whether 
the  level  of  BD  in  the  workplace  has 
returned  to  low  levels  following  such 
incidents.  OSHA  further  notes  that  since 
the  odor  threshold  for  BD  is  very  near 
the  f>ermissible  limits,  if  the  odor  is 
detected,  then  a  release  has  occurred 
and  monitoring  must  take  place  to 
assure  that  exposure  has  returned  to  a 
level  below  the  action  level.  OSHA 
recognizes  that  not  every  worker  will 
recognize  the  odor  of  BD  at  a  specific 
concentration  in  air. 

Paragraph  (d)(6)  requires  employers  to 
use  monitoring  and  analyticaJ  methods 
which  have  an  accuracy  (at  a  confidence 
level  of  95%)  of  not  less  than  plus  or 
minus  25%  for  airborne  concentrations 
of  BD  above  a  PEL  and  within  plus  or 
minus  35%  for  airborne  concentrations 
of  BD  at  or  above  the  action  level  and 
below  the  TWA  limit  of  1  ppm.  Methods 
of  measurement  are  presently  available 
to  detect  BDto  this  accuracy  level 
(±25%  or  ±35%)  at  levels  of  0.135  ppm. 
One  such  method  is  described  in 
Am>endix  D. 

Sampling  and  analysis  may  be 
performed  by  portable  direct-  reading 
instruments,  real-time  continuous 
monitoring  systems,  passive  dosimeters 
or  other  suitable  methods.  Employere 
have  the  obligation  to  select  a 
monitoring  method  which  meets  the 
accuracy  and  precision  requirements  of 
the  standard  under  the  unique 
conditions  which  exist  at  the  worksite. 

Paragraph  (d)(7)(i)  further  requires 
that  employers  notify  each  of  their 
employees  in  writing,  either 
individually  or  by  posting  in  an 
appropriate  location  accessible  to 
affiected  employees,  the  results  of 
personal  monitoring  samples.  OSHA 
proposed  that  the  employer  do  this 
within  15  working  days  after  the  receipt 
of  the  results.  However,  the  labor/ 
industry  agreement  recommended  a 
period  of  5  business  days  for  the 
notification  by  the  employer  to  take 
place.  (Exs.  119, 118-12a)  OSHA  agrees 
that  this  will  provide  information  to  the 
employee  in  a  more  expedient  way.  The 
quicker  notification  takes  place,  the 
better.  Evidence  indicates  that  this 
industry  can  comply  with  a  shorter,  and 
more  desirable,  time  period.  (Ex.  118- 
12A) 

When  exposures  over  the  PEL  occur, 
paragraph  (d)(7)(ii)  requires  the 


employer  to  notify  affected  employees 
in  writing  of  what  corrective  action  is 
being  taken  to  lower  exposure  to  BD  to 
below  the  PEL.  and  to  inform  the 
employee  of  the  schedule  to  complete 
this  action.  Such  notification  must  be 
completed  within  15  business  days  of 
the  employer's  receipt  of  the  sampling 
results.  (See  paragraph  (b)  for  the 
definition  of  "business  day.")  The 
requirement  to  inform  employees  of  the 
corrective  actions  the  employer  is  going 
to  take  to  reduce  the  exposure  level  to 
below  the  PELs  is  necessary  to  assure 
employees  that  the  employer  is  making 
efforts  to  furnish  them  with  a  safe  and 
healthful  work  environment,  and  is 
required  by  section  8(c)(3)  of  the  Act. 
Mandating  the  schedule  for  the 
completion  of  such  activities  is  needed 
so  that  the  employee  can  be  informed 
when  to  expect  correction  of  the 
situation  and  the  employee  can  be 
assured  that  corrective  action  will  take 
place  in  a  specified  time  frame. 

Paragraph  (d)(fi)  requires  employers  to 
allow  employees  or  their  designated 
representatives  an  opportimity  to 
observe  employee  exposure  monitoring. 
This  provision  is  also  required  by 
section  8(c)(3)  of  the  OSH  Act.  The 
proposed  rule  contained  this  provision 
in  a  separate  paragraph  (paragraph  (1)). 
however,  in  developing  the  final  rule. 
OSHA  determined  that  observation  of 
monitoring  more  logically  belonged  in 
the  paragraph  dealing  with  exposure 
monitoring  and  has  included  it  in 
paragraph  (d). 

E.  Regulated  Areas 

Paragraph  (e)  (1)  of  the  final  rule 
requires  employers  to  designate  areas  in 
which  occupational  exposures  to  BD 
exceed  or  can  reasonably  be  expected  to 
exceed  the  PELs  as  "regulated  areas."  In 
response  to  comments,  the  wording  of 
this  requirement  was  made  consistent 
with  the  definition  of  "regulated  area" 
used  in  the  standard.  (Exs.  32-26;  32- 
27;  32-28)  A  similar  recommendation 
was  made  by  the  labor/industry  group. 
(Ex.  118-12A) 

The  purpose  of  a  regulated  area  is  to 
ensure  that  employers  make  employees 
aware  of  the  presence  of  BD  in  the 
workplace  at  levels  above  either  of  the 
PELs,  and  to  limit  access  to  these  areas 
to  as  few  employees  as  possible.  The 
establishment  of  a  regulated  area  is  an 
effective  means  of  limiting  the  risk  of 
exposure  to  substances  known  to  pose  a 
risk  of  material  impairment  of  health  or 
functional  capacity.  Because  of  the 
serious  nature  of  the  outcome  of 
possible  exposure  to  BDend  the  need 
for  persons  entering  the  area  to  be 
provided  with  properly  fitted 
respirators,  the  number  of  persons  given 


Federal  Register  /  Vol.  61,  No.  214  /  Monday,  November  4,  1996  /  Rules  and  Regulations     56809 


access  to  the  area  must  be  limited  to  the 
employees  needed  to  perform  the  work 
in  the  area. 

Paragraphs  (e)(2)  and  (e)(3)  are 
identical  to  the  proposed  paragraphs. 
Paragraph  (e)(2)  limits  access  to 
regulated  areas  to  authorized  persons. 
This  provision  makes  clear  that 
exposure  over  the  PEL  triggers  the  need 
for  a  regulated  area,  but  that  inadvertent 
releases  which  are  covered  under 
paragraph  (i).  Emergency  Situations, 
would  not  trigger  the  requirement  for  a 
regulated  area. 

Consistent  with  the  performance 
orientation  of  the  standard,  paragraph 
(e)(3)  does  not  specify  how  employers 
are  to  demarcate  their  regulated  areas. 
Factors  that  the  Agency  believes  are 
appropriate  for  employers  to  consider  in 
determining  how  to  mark  their  areas 
include  consideration  of  the 
configuration  of  the  area,  whether  the 
regulated  area  is  permanent,  the 
airborne  BD  concentration,  the  number 
of  employees  in  adjacent  areas,  and  the 
period  of  time  the  area  is  expected  to 
have  exposure  levels  above  the  PEL. 
Permitting  employers  to  choose  how 
best  to  identify  and  limit  access  to 
regulated  areas  is  consistent  with 
OSHA's  belief  that  employers  are  in  the 
best  position  to  make  such 
determinations,  based  on  their 
knowledge  of  the  specific  conditions  of 
their  workplaces. 

Paragrapn  (e)(4)  requires  that 
whenever  an  employer  at  a  multi- 
employer worksite  establishes  a 
regulated  area  he  or  she  must 
commimicate  effectively  the  location 
and  access  restrictions  pertaining  to  the 
regulated  area  to  other  employers  with 
work  operations  at  the  worksite.  Such 
communication  will  lessen  the 
possibility  that  unauthorized  persons 
will  enter  the  area  or  that  workers  not 
involved  in  BD-related  operations  will 
be  inadvertently  exposed.  OSHA 
requires  employers  whose  employees 
are  exposed  to  BD  at  concentrations 
above  either  of  the  PELs  to  be 
responsible  for  coordinating  their  work 
with  that  of  other  employers  whose 
employees  could  suffer  excessive 
exposure  because  of  their  proximity  to 
the  source  of  exposure  to  BD.  Only  one 
comment  was  received  on  the  proposed 
multi-employer  provision.  (Ex.  32-27) 
That  commenter  requested  OSHA  to 
clarify  that  this  provision  applies  only 
to  employers  whose  employees  are 
potentially  exposed  to  BD.  This 
interpretation  is  correct:  the  intent  of 
this  provision  is  to  ensure  that 
employers  who  establish  regulated  areas 
communicate  with  other  employers 
whose  employees  could  inadvertently 
enter  the  area.  However,  in  response  to 


this  comment  and  at  the  suggestion  of 
the  labor/industry  group,  OSHA  has 
made  clear  that  the  workera  who  may 
have  access  to  the  regulated  area  must 
be  told  where  such  areas  exist  and  of 
their  restricted  access  to  them. 
Accordingly  the  phrase  "whose 
employees  may  have  access  to  these 
areas"  has  been  added  to  paragraph 
(e)(4). 

The  regulated  area  provision 
underscores  OSHA's  concern  that 
employees  at  nearby  sites  be  aware  of 
the  existence  of  a  BD  exposure  hazard 
so  that  they  will  remain  outside  the 
boundaries  delineating  the  regulated 
area.  Requiring  the  employer  who 
establishes  a  regulated  area  to  notify 
other  employers  whose  employees 
might  be  placed  at  risk  by  the  presence 
of  high  concentrations  of  BD  is 
consistent  with  other  OSHA  standards, 
e.g.,  29  CFR  1910.1048  (Formaldehyde). 

F.  Methods  of  Compliance 

The  final  standard,  like  the  proposed 
standard,  requires  employers  to  institute 
engineering  and  work  practice  controls 
to  reduce  the  exposures  of  employees  to 
or  below  the  permissible  exposure 
limits  (both  the  8-hour  TWA  limit  and 
the  STEL),  to  the  extent  feasible.  If  the 
employer  establishes  that  engineering 
and  work  practice  controls  are 
inadequate  to  lower  exposures 
sufficiently  to  or  below  either  of  the 
PELs,  the  employer  must  nevertheless 
implement  engineering  and  work 
practice  controls  to  reduce  exposures  as 
low  as  possible  and  provide 
supplemental  protection  with 
respirators  selected  in  accordance  with 
paragraph  (h).  The  methods  of 
compliance  requirements  in  the  final 
rule  are  similar  to  those  in  all  of  OSHA's 
other  substance-specific  health 
standards. 

The"  primary  reliance  on  engineering 
and  work  practice  controls  to  maintain 
employee  exposures  to  or  below  the 
PELs  is  consistent  with  good  industrial 
hygiene  practice  and  with  the  Agency's 
traditional  adherence  to  this  hierarchy 
of  controls.  This  hierarchy  specifies 
that,  in  controlling  exposures, 
engineering  controls  and  work  practices 
are  to  be  used  in  preference  to 
respiratory  protective  equipment.  In  this 
final  rule,  respirators  may  be  used  by 
employees  only  in  emergencies;  where 
engineering  and  work  practice  controls 
are  not  feasible,  adequate,  or  have  not 
yet  been  installed;  or  during 
intermittent,  non-routine  work 
operations  that  are  limited  in  duration. 

Engineering  controls  involve  the 
installation  of  equipment,  such  as 
forced  air  ventilation,  or  the 
modification  of  a  process  to  prevent  or 


contain  chemical  releases.  Work 
practice  controls  reduce  employee 
exposures  by  altering  the  manner  in 
which  a  task  is  performed.  An  example 
of  a  work  practice  control  would  be  to 
train  a  tank  car  unloader  to  stand 
upwind  rather  than  downwind  of  the 
tank  car's  hatch  during  the  operation. 
Respirators  have  traditionally  been 
accorded  the  last  position  in  the 
hierarchy  of  controls  because  of  the 
many,  problems  associated  with  their 
use.  For  example,  the  effective  use  of 
respirators  requires  that  they  be 
individually  selected  and  fitted  for  each 
employee,  conscientiously  worn, 
carefully  maintained,  and  replaced 
when  necessary;  these  conditions  may 
be  difficult  to  achieve  and  maintain 
consistently  in  many  workplace 
environments.  Furthermore,  unlike 
engineering  and  woric  practice  controls, 
which  permit  the  employer  to  evaluate 
their  effectiveness  directly  by  air 
monitoring  and  other  means,  it  is 
considerably  more  difficult  to  directly 
measure  the  effectiveness  of  respirators 
on  a  regular  basis  to  ensure  that 
employees  are  not  imknowingly  being 
overexposed.  Finally,  in  the  case  of 
butadiene,  respirator  cartridges  and 
canisters  used  to  purify  the  air  inhaled 
by  the  employee  have  limited  capacity. 
Data  relied  on  by  OSHA  to  develop  the 
respiratory  protection  requirements  of 
the  final  rule  show  that  cartridges  will 
not  be  able  to  provide  adequate 
protection  over  an  entire  workshift  (see 
discussion  for  paragraph  (h). 
Respiratory  Protection). 

Industry  representatives  were  in 
agreement  that  respirators  should  not  be 
relied  upon  as  a  first  line  of  defense  if 
feasible  engineering  and  work  practice 
controls  are  available  to  protect 
employees  from  exposure  to  butadiene. 
(Ex.  34-4;  60;  61;  66A;  113).  For 
example,  James  L.  McGraw. 
representing  the  nSRP,  commented  as 
follows: 

It  has  long  been  recognized  that  engineering 
controls  should  be  the  primar>'  means  of 
reducing  occupational  exposures  to  regulated 
substances.  Respirators  are  useful  as 
supplementary  controls  to  protect  workers 
during  emergencies,  if  engineering  controls 
fail  or  break  down,  while  feasible  engineering 
controls  or  work  practices  are  being  designed 
or  implemented,  or  for  mobile  or  short-term 
work,  such  as  some  maintenance  operations 
•  *  •.  At  ASRC  and.  as  I  understand, 
throughout  the  industry,  respirators  are 
generally  used  only  for  short-duration  tasks 
where  the  potential  for  exposure  may  be 
relatively  high,  (and)  *  *  *  are  generally 
worn  by  workers  for  only  a  small  fraction  of 
the  shift  •  •  *.  Moreover,  because  they 
inhibit  worker  mobility,  obstruct  vision  and 
make  communication  among  workers 
difficult,  serious  safety  risks  may  be  posed 
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where  ratpiratore  are  used  over  long  periods 
of  time  *   •   *.  The  required  use  of  respiralon 
over  extensive  periods  of  time  is  also 
psychologically  stressful,  especially  for 
employees  not  accustomed  to  such  use.  All 
of  these  factors  significantiy  impair  worker 
mobility  and  productivity.  (Ex.  34—4,  pp.  7- 
9) 

Thus,  according  to  the  hierarchy  of 
controls  concept,  use  of  installed 
equipment,  such  as  well-designed  and 
maintained  local  exhaust  ventilation,  is 
a  superior  compliance  method  because 
its  effectiveness  does  not  depend  to  any 
marked  degree  on  human  behavior,  and 
the  operation  of  such  equipment  is  not 
as  vulnerable  to  human  error  as  is  the 
use  of  i^ersonal  protective  equipment. 
The  Agency  has  also  found  that 
modified  work  practices  can  aid  in 
achieving  compliance  with  the  PELs 
%vithout  introducing  the  safety  and 
comfort  problems  inherent  with 
respirator  use. 

Based  upon  the  evidence  in  the 
rulemaking  record  and  the  Economic 
Analysis.  OSHA  finds  that  the  use  of 
engineering  and  work  practice  controls 
will  reduce  employee  exposures  to  or 
below  the  butadiene  PELs  for  practically 
all  work  situations,  without  having  to 
rely  on  excessive  respirator  use.  Some  of 
the  controls  applicable  to  the 
production  of  butadiene  monomer  and 
polymers  include: 
— Installation  of  cloeed-loop  sampling 

ports  for  quality-control  sampling  of 

erocess  streams: 
ise  of  self-circulating-type  sampling 

cylinders: 
— Replacement  of  pumps  equipped  with 

single  mechanical  seals  with  those 

having  dual  seals: 
— Use  of  an  on-line  chromatographic 

system  to  minimize  the  need  for 

manual  process  sampling: 
— Replacement  of  slip-tube  gauges  with 

magnetic  level  gauges  in  loading/ 

unloading  operations: 
— Routine  venting  and  purging  of 

transfer  lines  between  loading  and 

imloading  operations: 
— Prohibiting  air  recirculation  in 

quality-control  laboratories  (i.e..  use 

of  100  percent  make-up  air): 
— Ensuring  that  samples  are  removed 

bom  sample  cylinders  within 

enclosed,  ventilated  cabinets,  and 

implementing  closed-systems  for 

injection  into  chromatographs: 
—Voiding  and  pur^ging  sample  cylinders 

outside  of  the  laboratory  or  within  an 

exhausted  hood;  and 
—Purging  process  lines  with  nitrogen 

followed  by  steam  or  water  cleaning 

prior  to  performing  equipment 

maintenance. 

OSHA  recognizes  that  there  may  be 
situations  where  engineering  and  work 


practice  controls  are  not  fiaesible  due  to 
a  unique  feature  or  condition.  These 
situations  are  recognixsd  in  paragraph 
(f)(1)  of  the  final  rule,  which  permits  the 
use  of  approved  respiratory  protection 
where  employers  can  demonstrate  that 
engineering  and  work  practice  controls 
are  not  feasible.  In  such  situations,  the 
burden  of  proof  is  appropriately  placed 
on  the  employer  to  miake  and  support  a 
claim  of  infeasibility  because  the 
employer  has  better  access  to 
information  specific  to  the  {Muticular 
operation  that  is  relevant  to  the  issue  of 
feasibility. 

Paragraph  (0(2)  requires  employers 
whose  employees  are  exposed  above 
either  of  the  PELs  to  establish  and 
implement  a  written  compliance  plan 
that  describes  the  methods  to  be  used  to 
reduce  employee  exfKMures  to  or  below 
the  PELs.  The  plan  must  provide  for  this 
to  be  accomplished  where  faasible  tvith 
engineering  and  work  practice  controls, 
which  must  include  siuveys  for  leak 
detection  on  a  periodic  basis.  The 
written  plan  must  include  a  schedule 
for  implementation  and  must  be 
furnished  upon  request  for  examination 
and  copying  to  OSHA.  NIOSH.  and 
afliected  employees  or  their 
representatives. 

In  the  preamble  to  the  proposal, 
OSHA  raised  concerns  about  and 
solicited  comments  on  the  suggestion  in 
the  JACA  npon  that  woricer  exposures 
to  BD  originating  from  pump  leaks 
could  be  controlled  more  coat- 
efliectively  with  the  use  of  leak  detection 
programs  rather  than  by  engineering 
means,  such  as  installation  of  pumps 
with  dual  mechanical  seals.  (&c.  30) 
OSHA  also  questioned  whether  use  of  a 
continuous  air  monitoring  system 
equipped  with  an  alarm  might  be  an 
equally  effective  alternative  control 
technology  (55  FR  32736  at  32791). 

In  response,  OSHA  received  many 
comments  indicating  that 
implementation  of  engineering  controls 
is  a  far  superior  control  strategy  than 
primary  reliance  on  leak  detection,  and 
these  conunents  urged  the  Agency  to 
retain  its  original  performance-oriented 
language  in  the  methods  of  comphance 
paragraph.  For  example.  Michael  J. 
Murphy  of  Monsanto  commented  as 
follows: 

It  is  Monsanto's  position  that  the  actual 
method  of  maintaining  the  integrity  of 
engineering  controls  and  process  equipment 
should  not  be  specified  by  OSHA.  The 
appropriate  utilization  of  preventative 
maintenance  programs,  periodic  leak 
detection  surveys,  continuous  monitoring 
systems  and  an  educated  workforce  should 
be  left  up  tp  the  employer's  professional 
iudgment.  So  long  as  the  overall  process  is 
maintained  in  a  fashion  which  minimizes 


employee  exposures  as  determined  by 
penooal  monitoring,  the  actual  method  of 
oompiiance  should  not  be  a  specific  item. 
(Ex.  32-19.  p.  6) 

In  their  post-hearing  comments. 
NIOSH  indicated  that  continuous 
monitoring  systems  might  be  useful  in 
some  sittiations.  but  only  as  an  ""  *  * 
adjimct  to  engineering  containment 
features  •  *  V  (Ex.  101.  p.  2)  Similarly. 
Dr.  Norman  Morrow,  of  Exxon  Chemical 
Company  and  chairman  of  the  CMA 
Butadiene  Panel,  commented  that  use  of 
double  seals  on  pimips  combined  with 
a  good  leak  detection  and  repair 
program  would  provide  more  protection 
to  workers  than  would  continuous 
monitoring  systems.  (Ex.  54.  p.  7)  The 
feasibility  of  relying  primarily  on 
continuous  monitoring  systems  to 
maintain  low  worker  exposures  was  also 
questioned  by  CMA  in  their  post- 
hearing  submission: 

In  a  monomer  or  crude  facility  which  is  out 
of  doors  and  spread  over  a  large  area,  a  very 
laige  number  of  such  analyzers  would  be 
required  to  provide  any  waning  of  potential 
high  ambient  levels.  It  is  likely  that  even  a 
very  large  and  costly  system  would  (ail  to 
detect  butadiene  excursions  because  of 
changiag  wind  patterns,  areas  not  covered, 
downtimes  for  maintenance,  cycle  times 
between  measurements,  etc.  •  •  •  (Bjy 
contrast,  engineering  controb  such  as  dual  or 
tandem  pump  seals  serve  as  a  true  primary 
■afeguard  against  worker  exposure.  •  •  • 
Thus.  OSHA  should  expressly  recognize  that 
continuous  analyzers  or  monitoring  systems, 
although  perhaps  twneficial  in  certain 
situations  as  pajrt  of  a  leak  detection  program, 
should  not  supplant  engineering  controls 
which  directly  protect  workers  against 
butadiene  exposures.  fEx.  112.  p.  125) 

After  reviewing  these  comments, 
OSHA  is  convinced  that  primary 
reliance  on  either  manual  leak  detection 
programs,  as  suggested  by  JACA,  or 
continuous  monitoring  systems,  would 
not  provide  worker  protection 
equivalent  to  that  afforded  by 
engineering  and  work  practice  controls; 
therefore.  OSHA  is  retaining  the 
performance-oriented  language 
originally  proposed  for  the  methods  of 
compliance  requirements,  which  allows 
employers  to  design  their  own 
compliance  programs  so  long  as  they 
adhere  to  the  general  principles  for  the 
hierarchy  of  controls  set  forth  in 
paragraph  (f)(1). 

Furthermore,  in  paragraph  (f)(2)  of  the 
final  rule,  OSHA  specifies  that  the 
compliance  pn>gram  must  include  a 
leak  detection  program,  but  leaves  the 
specific  design  of  the  program  up  to  the 
employer.  OSHA  believes  that  leak 
detection  is  a  vital  element  of  the 
compliance  program  for  butadiene, 
given  the  high  volatility  of  the 
substance,  and  given  that  leaks,  if  not 
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detected  in  timely  fashion,  can  be  a 
significant  source  of  employee 
exposure. 

Howard  Kusnetz  of  Shell  Oil  objected 
to  the  proposal's  requirement  that 
compliance  programs  include  leak 
detection: 

OSHA  should  not  require  the  compliance 
program  to  include  a  p)eriodic  leak  detection 
survey.  If  this  is  to  be  an  effective 
performance  standard,  the  facility  needs  the 
maximum  flexibility  to  develop  an  effective 
program.  The  engineering  control  or  work 

[>ractice  that  reduces  exposure  may  not  need 
eak  detection  to  be  effective.  This 
requirement  will  be  a  significant  drain  of 
resources  and  not  result  in  enhanced 
employee  protection.  This  is  a  significant 
departure  from  other  health  standards  such 
as  benzene  and  is  already  being  addressed  by 
EPA  requirements.  (Ex.  32-27,  p.2) 

Other  rulemaking  participants 
identified  leak  detection  as  an  important 
component  of  an  effective  compliance 
program  for  butadiene.  For  example, 
Frank  Parker  of  Environmental 
Technologies  Incorporated,  testifying  for 
OSHA,  stated  that  use  of  double  seals  on 
pumps  combined  with  a  good  leak 
detection  and  repair  program  would 
effectively  control  exposures  to 
butadiene  (Tr.  1/17/91.  p.  534).  In  post- 
hearing  testimony.  NIOSH  explained 
that  leaks  from  process  equipment  were 
one  of  the  major  sources  of  employee 
exposure: 

NIOSH  supports  the  contention  that  1,3- 
butadiene  processing  involves  closed  systems 
and  that  exposures  are  the  direct  result  of 
leaks  in  these  systems.  There  are  only 
relatively  few  points  *   •   •  in  which  the 
integrity  of  these  closed  systems  are  likely  to 
be  (intentionally)  broken.  •  •   •  Prompt 
repair  of  leaks  can  appreciably  reduce 
exposures,  and  techniques  such  as  Hazard 
and  Operability  Studies  *  *  *  should  help 
even  more  by  anticipating  and  preventing  the 
leaks.  (Ex.  101.  pp.  1-2) 

Similarly,  as  discussed  above,  several 
participants  agreed  that  leak  detection 
programs  combined  with  primary 
reliance  on  engineering  controls  were 
the  most  effective  approach  for 
maintaining  low  employee  exposures  to 
BD;  a  routine  leak  detection  program  is 
one  of  the  control  elements  specified  in 
the  exposure  goal  program 
reconunended  in  the  joint  labor/ 
industry  agreement.  (Ex.  118-13A) 
Furthermore,  contrary  to  Mr.  Kusnetz's 
assertion.  OSHA  has  required 
compliance  programs  to  contain 
provision  for  leak  detection  in  its  final 

rule  for  another  highly  volatile        

carcinogen,  ethylene  oxide  (See  29  CFR 
1910.1047(f)(2)(ii)). 

OSHA  believes  that  the  language 
contained  in  paragraph  (f)(2)  of  the  final 
rule  gives  employera  considerable 
latitude  in  designing  effective  leak 


detection  programs.  OSHA  has  not 
specified  a  minimum  frequency  for 
performing  leak  detection,  the  methods 
to  be  used  by  employers  for  performing 
leak  detection,  nor  the  locations  where 
periodic  leak  detection  must  be 
performed.  OSHA  believes  that  the 
employer,  with  his  or  her  knowledge  of 
specific  processes  and  workplace 
conditions,  is  in  the  best  position  to 
make  these  decisions.  The  employer 
must  perform  leak  detection  as  often  as 
is  reasonable,  given  the  specific 
circumstances  of  the  work  o{>eration. 
The  intent  of  the  provision  as  worded  in 
the  proposal  was  to  ensure  that 
employers  include  a  leak  detection 
program  as  appropriate  to  their 
workplace  wimin  the  compliance 
program,  and  that  this  information  be 
available  to  affected  employees  or  their 
representatives.  Because  the 
preponderance  of  professional  opinion 
contained  in  the  record  provides 
support  that  leak  detection  programs  are 
important  supplements  to  engineering 
control  programs,  OSHA  has 
accordingly  retained  this  requirement  in 
the  final  rule. 

The  paragraph  describing  the 
proposed  written  compliance  program 
requirements  also  contained  a  cross 
reference  to  paragraph  (h)  of  the 
proposed  standard  dealing  with  written 
emergency  plans.  OSHA  has  deleted 
this  cross  reference  in  the  final  rule, 
recognizing  that  the  written  emergency 
plan  is  required  regardless  of  whether 
the  requirement  for  a  written 
compliance  program  is  triggered  by 
exposures  exceeding  the  PELs.  This 
deletion  was  also  included  in  the 
regulatory  text  from  the  joint  labor/ 
industry  agreement. 

Paragrapn  (f)(2)(iv)  prohibits  the  use' 
of  employee  rotation  as  a  method  of 
reducing  exposure  to  BD  to  or  below  the 
PELs.  This  requirement,  which  remains 
unchanged  from  the  proposal,  reflects  a 
long-standing  Agency  policy  that 
rotation  of  employees  is  an 
unacceptable  practice  for  reducing 
exposures  of  employees  to  potential 
carcinogens.  Although  this  approach 
may  reduce  the  risk  of  cancer  among 
individual  workers  who  are  periodically 
rotated  out  of  tasks  involving  such 
exposure,  the  practice  places  a  larger 
pool  of  workers  at  risk.  OSHA  received 
no  objection  to  retaining  this 
requirement  for  the  butadiene  standard, 
and  its  inclusion  was  supported  by  the 
joint  labor/industry  agreement.  OSHA 
wishes  to  make  clear  that  other  kinds  of 
administrative  controls  are  acceptable 
so  long  as  they  do  not  involve  exposing 
employees  who  would  otherwise  not  be 
exposed.  Acceptable  practices  include 
methods  such  as  scheduling  certain 


maintenance  tasks  where  there  is  a 
potential  for  high  exposures  during  the 
work  shift  where  there  are  the  fewest 
employees  present  in  the  area. 

The  text  of  the  joint  labor/ industry 
joint  recommendations  included  one 
other  change  in  the  language  of 
proposed  paragraph  (f).  clarifying  that 
no  written,  comphance  program  would 
be  required  "if  the  initial  (exposure) 
reading  has  been  reliably  determined  to 
have  been  in  error."  (Ex.  118-13A)  None 
of  the  participants  of  the  joint  agreement 
provided  a  specific  rationale  explaining 
the  need  to  include  this  language: 
however,  one  rulemaking  participant. 
Richard  Olson  of  Dow  Chemical,  offered 
an  explanation  after  reviewing  a  draft  of 
the  agreement: 

Occasionally,  one  sample  may  be  over  a 
permissible  exposure  level  because  of  some 
circumstance  such  as  an  analytical  error  or 
perhaps  an  unusual,  unanticipated  action 
taken  by  the  employee.  In  such  cases,  the 
situation  surrounding  the  data  point  should 
be  investigated  but  that  individual  sample 
should  not  necessarily  instigate  a  full-blown 
program  as  it  may  not  be  representative  of 
actual  average  conditions.  (Ex.  118-16,  p.  6) 

For  these  reasons.  Mr.  Olson  suggested 
that  the  language  contained  in  the  draft 
regulatory  text  from  the  agreement  not 
be  hmited  to  circumstances  involving 
only  analytical  error,  but  also  be  applied 
to  other  unusual  events. 

In  the  final  rule,  OSHA  did  not 
include  the  language  regarding 
erroneous  sample  results  that  was 
contained  in  the  labor/industry 
regulatory  text.  Clearly,  no  employer 
action  should  ever  be  based  on  an 
erroneous  reading.  In  addition.  OSHA 
believes  such  language  is  unnecessary 
since  it  has  never  been  the  Agency's 
intent  or  practice  to  require  employers 
to  comply  with  a  provision  of  a  standard 
based  on  the  results  of  a  single  sample 
so  long  as  the  employer  has  adequate 
documentation  that  the  result  is  unusual 
and  does  not  reflect  typical  workplace 
conditions.  Conversely.  OSHA  would 
not  expect  an  employer  to  discontinue 
complying  with  a  provision  of  the 
standard  simply  because  a  single  sample 
suggests  employees  are  not  exposed 
above  either  of  the  PELs.  if  the  weight 
of  information  available  to  the  employer 
indicates  otherwise.  Indeed,  OSHA 
believes  it  more  likely  that  gross 
sampling  and  analytical  errors  will  tend 
to  understate  rather  than  overstate 
exposures  for  a  variety  of  reasons  (for 
example,  due  to  sampling  pump  fault  or 
failure,  taking  samples  under  conditions 
of  high  humidity  or  where  other 
hydrocarbons  are  present,  sample  loss 
from  breakthrough  or  due  to  improper 
sample  storage  or  handling,  or 
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inefficient  desorption  of  the  sample 
from  the  media). 

OSHA  believes  that  employers  should 
base  their  compliance  actions  on  the 
totality  of  information  and  data 
available  to  them  about  their  workplaces 
and  employee  exposures,  and  on  their 
best  professional  judgment.  If  in  the 
employer's  best  judgment,  a  sample 
result  is  obtained  that  is  not  credible  or 
is  perceived  as  unlikely,  the  employer 
should,  as  Mr.  Olson  suggests, 
investigate  the  probable  causes  by 
ensuring  that  process  and  engineering 
equipment  are  functioning  properly,  by 
talking  with  affected  employees  to 
determine  if  there  were  any  unusual 
occurrences  or  practices  that  may  be 
associated  with  the  result,  and  conduct 
repeat  monitoring  to  help  confirm  that 
the  questionable  result  is  not 
representative  of  typical  workplace 
conditions.  On  the  other  hand,  should 
the  employer  instead  choose  to  rely  on 
a  minimal  program  to  assess  employee 
exposures  and  a  sample  result  indicates 
that  an  operation  is  associated  with 
worker  exposures  above  the  PELs. 
OSHA  believes  it  is  prudent  to  presume 
that  the  result  reflects  typical  expo.<;ure 
conditions  and  that  a  plan  for 
implementing  corrective  measures  is 
necessary. 

G.  Exposure  Goal  Program 

Paragraph  (g)  of  the  final  rule  contains 
requirements  for  the  employer  to 
establish  an  exposure  goal  program 
where  employee  exposures  are  above 
the  action  level  of  0  5  ppm  TWA.  As 
part  of  the  exposure  goal  program 
which  was  recommended  by  the  labor/ 
industry  agreement,  the  employer  must 
implement  the  following  control 
measures: 

— A  leak  prevention,  detection,  and 

repair  program; 
— A  program  for  maintaining 

effectiveness  of  local  exhaust  system.s 
—Use  of  technologies  that  minimize  BD 

emissions  from  pumps; 
—Use  of  gauging  devices  designed  to 

limit  employee  exposures  during 

loading  operations; 
— Use  of  controls  such  as  vapor  return 

systems  to  limit  exposures  during 

unloading  operations;  and 
— A  program  to  maintain  BD 

concentrations  below  the  action  level 

in  control  rooms. 


The  employer  is  not  required  to 
implement  the  controls  specified  above 
if  he  or  she  demonstrates  that  the 
controls  are  not  feasible,  will  not  be 
effective  in  reducing  exposures  to  or 
below  the  action  level,  or  are  not 
necessary  to  achieve  exposures  to  or 
below  the  action  level.  In  addition. 


nothing  in  the  exposure  goal  program 
requires  employers  to  use  respiratory 
protective  equipment  to  achieve  the 
action  level.  The  exposure  goal  program 
must  be  implemented  within  three  years 
from  the  effective  date  of  the  standard, 
in  accordance  with  paragraph  (m):  this 
IS  one  year  beyond  the  date  that 
employers  are  required  to  have  installed 
engineering  and  work  practice  controls 
to  achieve  the  PELs. 

The  requirements  in  this  paragraph 
were  not  originally  included  in  the 
proposal,  but  were  proposed  as  part  of 
the  joint  labor/industry  agreement  for 
BD.  In  its  supplemental  Federal 
Register  notice.  OSHA  requested 
comments  on  the  exposure  goal 
program.  (61  FR  9382)  Specifically. 
OSHA  was  concerned  whether 
including  Sf>ecification-oriented 
requirements  for  engineering  controls  in 
the  exposure  goal  program  would  lead 
to  situations  where: 

— The  use  of  alternative  control 
methods  that  would  be  equally  or 
more  effective  in  reducing  exposures 
would  be  discouraged  or  ignored: 

—The  employer  would  be  unable  to 
comply  because  the  specified  controls 
are  not  applicable  to  the  operation(s) 
where  exposures  exceed  the  action 
level;  or 

—The  required  controls  would  not  be 
needed  because  exposures  rould  be 
reduced  to  or  below  the  action  level 
by  work  practices  alone,  thus  forcing 
employers  to  spend  capital  resources 
unnecessarily  to  comply  with  the 
letter  of  the  requirement. 
Several  other  participants  raised 

concerns  similar  to  those  of  OSHA's. 

generally  preferring  a  more 

performance-oriented  approach  that  did 

not  mandate  the  use  of  specific  control 

methods  For  example.  Paul  Bailey. 

representing  the  American  Petroleum 

iu.siittiib.  submitted  the  following 

comment; 

.^PI  has  some  concerns  with  the  "Exposure 
(.oal  Progranr  •   *   *.  particularly  shifting 
thft  burden  to  employers  (to  prove  that  the 
requirefl  controls  are  not  feasible  or 
effective)*   '   "  The  listed  elements  of  the 
exposure  goal  pfogram  may  be  useful  tools 
for  controlling  exposures,  but  it  is  important 
to  provide  flexibility  for  use  of  new  exposure 
control  technologies  that  may  become 
available  (Ex.llft-ll) 


API  recommended  that  the  specific 
elements  of  the  program  be  contained  in 
a  non-mandatory  appendix  rather  than 
specified  in  the  regulatory  text;  this 
approach  was  also  supported  in  Richard 
Olson's  submission  on  behalf  of  Dow 
Chemical.  (Ex.  Ilft-16)  Mr.  Olson  also 
stated  that  the  exposure  goal  program 
would  establish  the  action  level  as  a  'de 


facto  PEL,"  and  expressed  the  concern 
that  specifying  control  measures  might 
cause  employers  to  implement  controls 
for  operations  that  do  not  contribute  to 
employee  exposures  exceeding  the 
action  level.  However,  Mr.  Olson 
acknowledged  that  the  language 
contained  in  the  draft  agreement  would 
allow  employers  to  exclude  specified 
elements  of  the  program  where  they  are 
not  needed  to  attain  the  action  level. 
Representatives  of  three  refineries  or 
chemical  producers  submitted  similar 
comments  (Exs.  118-5.  118-6,  lia-8), 
arguing  that  the  program  should  not 
include  specifically  mandated  control 
methods  since  it  would  'discourage 

*  •   •  (the  use  of)  process-based 
controls  in  favor  of  equipment  based 
controls  •   •  •  ••  (Ex.  118-5)  and  would 
be  "  *  •   'counterproductive  to 
innovating  new  control  strategies 

*  •   '"(Ex.  118-6) 
However,  in  describing  the  program 

further,  the  CMA  Olefins  Panel 
commented  that  the  regulatory  language 
contained  in  the  labor/industry 
agreement  addressed  these  concerns. 
They  said- 

The  program  is  meant  to  supplement,  not 
replace,  the  requirement  that  an  employer 
"institute  engineering  controls  and  work 
practices  to  reduce  and  maintain  employee 
exposure  to  or  below  ■  the  PEL  *   *  •.Since 
Uie  program  is  required  only  where 
exposures  are  above  the  action  level,  it  in  bet 
creates  incentives  to  develop  improved 
engineering  controls  or  work  practices  that 
achieve  greater  reduction!)  in  exposure. 

In  addition,  under  the  program,  an 
employer  would  not  need  to  implement  the 
listed  components  of  an  exposure  goal 
program  if  the  employer  could  show  that  the 
components  are  not  feasible,  effective,  or 
necessary  to  reduce  exposures  to  at  or  below 
the  action  level  •    •   *.  Thus.  OSHA's 
concerns  that  the  program  may  impose 
inapplicable  or  unwarranted  requirements 
are  unfounded  (Ex.  n&-13,  p.  6) 

The  Panel  further  stated  that  the 
program  "  *  *  *  is  an  innovative 
concept  aimed  at  addressing  industry 
feasibility  concerns  while  creating 
incentives  to  minimize  worker  exposure 
by  encouraging  the  use  of  specified 
engineering  controls  with  which  the 
industry  has  experience."  According  to 
the  Panel,  incentives  for  developing 
improved  exposure  control  methods  are 
brought  about  because  the  exposure 
control  program  would  not  be  required 
where  exposures  are  at  or  below  the 
action  level  (Ex.  118-1 3,  p.  ii). 

The  submission  by  the  nSRP 
explained  that  the  exposure  goal 
program  is  part  of  a  three-pronged 
framework  developed  to  address 
concerns  about  minimizing  worker 
exposures  in  a  feasible  manner. 
According  to  IISRP: 
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•  •  •  OSHA's  record  does  not 
demonstrate  that  a  2  ppm  (TWA)  PEL  or  a  10 
ppm  STEL  is  feasible  in  polymer  operations. 
Recognizing,  however,  that  union 
representatives  wished  to  see  butadiene 
exposures  even  lower  than  1  ppm,  industry 
woriLed  to  develop  an  overall  standard  that 
woidd  minimise  exposures  and  still  be 
ilBasible.  The  result  was  a  three-part 
framework:  

(1)  A  PEL  of  1  ppm,  STEL  of  5  ppm.  and 
action  level  of  0.5  ppm,  coupled  with 

(2)  The  flexibility  to  employ  respirators  to 
achieve  such  exposures  for  non-routine 
intermitten*^  end  limited  in  duration  activities 
and 

(3)  The  exposure  goal  program. 

•  •  •  [Tlhe  exposure  goal  pio^am  does 
not  raise  the  concerns  expressed  oy  OSHA. 
No  goal  (xogram  need  be  initiated  when 
exposures  are  already  below  the  action  level 
by  whatever  engineering  controls  or  work 
practices.  Better  •  *  •  controls  •  *  •  are 
thus  not  discouraged:  they  may  always  be 
used  to  achieve  (me)  action  level  or  lower 
exposures.  (Ex.  11»-12.  pp.  4-5) 

After  considering  these  comments,  as 
well  as  the  actual  regulatory  language 
recommended  in  the  joint  labor/ 
industry  agreement,  OSHA  finds  that  it 
is  both  reasonable  and  appropriate  to 
include  the  specified  control  meastues 
in  the  requirement  for  the  exposure  goal 
program.  First,  OSHA  finds  it 
reasonable  in  that  the  control  measures 
specified  in  the  exposure  goal  program 
represent  those  that  are  readily  available 
to  industry  and  have  been  proven 
effective  to  achieve  the  action  level  in 
at  least  some  workplaces.  OSHA's 
analysis  of  the  technological  feasibility 
of  the  standard,  based  largely  on  the 
NIOSH  study  of  BD  plants,  identified 
some  of  these  controls  as  approaches 
that  have  been  successfully  used  to 
achieve  exposiue  levels  well  below  the 
PELs  (see  me  Economic  Analysis 
discussion  in  this  preamble].  For 
example.  Shell  Oil  in  Deer  Park,  Texas, 
achieved  median  exposure  levels  of  0.3 
ppm  (TWA)  by  implementing  a 
collection  system  to  capture  emissions 
from  loading  operations  as  well  as  a 
combination  of  magnetic  and  slip-tube 
gauges  (Ex.  16-29);  use  of  magnetic 
gauges  for  all  loac^g  operations  would 
.  likely  reduce  exposiues  further. 
Replacement  of  pimips  having  single 
mechanical  seals  with  dual-seal  pumps, 
which  is  an  improved  pump  technology 
specified  imder  the  exposure  goal 
program,  has  been  occiuring  within  the 
BD  industry  over  tfie  past  several  years 
(see  the  Technological  Feasibility 
chapter  of  the  Economic  Analysis). 
Other  elements  of  the  exposure  goal 
program  are  not  equipment-oriented, 
but  instead  are  designed  to  ensiu«  that 
process  equipment  and  engineering 
controls  are  optimally  maintained  to 
minimize  or  capture  BD  releases;  these 


elements  include  a  leak  prevention, 
detection  and  repair  program  and  a 
program  to  maintain  the  effectiveness  of 
local  exhaust  ventilation  equipment. 
Finally,  all  of  the  control  meastires 
specified  in  the  exposiue  goal  program 
are  those  that  labor  and  industry 
representatives  jointly  agreed  were 
reasonable  to  include.  (Ex.  118-1 3 A) 
OSHA  also  finds  that  the  exposure 
goal  program  requirements  are 
appropriate  for  two  reasons.  First, 
OSHA  has  determined  that  a  significant 
risk  of  cancer  is  associated  with  lifetime 
exposure  to  the  action  level  of  0.5  ppm; 
the  estimated  risk  to  workers  exposed  at 
this  level  is  about  4  per  1,000  (see  the 
Quantitative  Risk  Assessment  section  of 
this  Preamble).  OSHA  finds  that  it  is 
appropriate  to  expect  employers  who 
have  not  already  done  so  to  implement 
the  commonly  used  approaches  detailed 
in  paragraph  (g)  for  controlling 
exposures  to  BD  in  an  effort  to  further 
reduce  this  risk.  Second,  OSHA  believes 
it  appropriate  to  craft  the  exposure  goal 
program  requirements  in  specification 
language  because  to  do  otherwise  would 
effectively  blur  the  distinction  between 
the  exposure  goal  program  and  the 
methods  of  compliance  requirements  of 
paragraph  (f),  a  distinction  that  the  CMA 
emphasized  was  critical.  (Ex.  118-13,  p. 
6)  OSHA  has  not  made  a  determination 
that  a  0.5  ppm  TWA  exposure  level  for 
BD  was  generally  feasible  in  affected 
industry  sectors;  therefore,  the  burden 
of  proof  to  demonstrate  the  infeasibility 
of  engineering  and  work  practice 
controls  for  achieving  tli^  0.5  ppm 
action  level  in  an  operation  cannot  be 
placed  on  the  employer.  If  the 
requirements  for  the  exposure  goal 
program  were  developed  in 
performance-oriented  language,  even 
writh  the  aid  of  a  non-mandatory 
appendix  to  guide  employers  and  OSHA 
in  its  interpretation,  OSHA  believes  that 
the  requirement  would  have  no  real 
meaning  in  terms  of  performance 
measiues  by  which  employers, 
employees,  and  OSHA  could  judge 
compliance.  In  this  situation,  the  action 
level  might  well  be  interpreted  as  a  "de 
facto  PEL",  as  suggested  by  Mr.  Olson. 
By  including  a  minimum  specification 
for  the  cbntent  of  the  program, 
employers  and  their  employees,  as  well 
as  OSHA,  are  provided  writh  a  clear  set 
of  performance  measures  while 
maintaining  a  distinction  between  the 
exposure  goal  program  and  methods  of 
compliance  requirements  for  the  PELs. 

Nevertheless,  OSHA  beUeves  the  final 
rule's  requirement  for  the  exposing  goal 
program,  as  worded,  provides 
employers  with  considerable  flexibiUty 
in  the  design  of  the  program.  Key  to 
providing  this  flexibility  is  the  3-year 


E base-in  date  for  the  program.  OSHA 
elieves  that  by  extending  the 
implementation  date  for  the  exposure 
goal  program  one  year  beyond  the  date 
ror  vvbioQ  employers  must  implement 
controls  to  achieve  the  PELs,  employers 
will  have  stifficient  time  to  explore 
whether  the  use  of  alternative 
engineering  approaches,  process 
modifications,  or  work  practices  will 
permit  them  to  reduce  exposures  to  or 
below  the  action  level. 

OSHA  also  finds  that  commenters' 
concerns  about  the  program's  supposed 
lack  of  flexibility  in  allowing  for  the  use 
of  alternative  technologies  is 
imwarranted,  since  the  extended  phase- 
in  period  for  implementation  of  the 
exposure  goal  program  wrill  provide 
employers  with  additional  flexibility  to 
design  their  own  programs  using 
alternative  engineering  control  methods 
and  work  practices.  The  longer  phase-in 
period  for  the  exposiue  goal  program  is 
also  appropriate  because  it  allows 
employers  to  focus  their  initial  efforts 
on  reducing  employee  exposures  to  or 
below  the  PELs,  as  required  under 
paragraph  (f). 

However,  if  the  required 
implementation  date  of  the  exposure 
goal  program  is  approaching  and 
employee  exposures  still  remain  above 
the  action  level,  either  because  the 
alternative  controls  were  not  sufficiently 
effective  or  the  employer  was  not 
proactive  in  identifying  alternatives, 
OSHA  finds  it  appropriate  to  require 
that  the  employer  implement,  at  a 
minimum,  the  controls  that  have  been 
proven  effective  within  the  BD  industry 
and  identified  in  the  exposure  goal 
program,  to  the  extent  that  such  controls 
are  feasible  and  applicable  to  the 
affected  operations,  and  will  be  effective 
in  further  reducing  employee  exposures 
toBD. 

The  exposure  goal  program  in 
paragraph  (g)  of  the  final  rule 
incorporates  two  modifications  from  the 
language  contained  in  regulatory  text 
propo^  by  the  joint  labor/industry 
agreement  (Ex.  118-12A).  The  joint 
agreement  proposed  that  worker 
rotation  be  permitted  as  part  of  the 
exposure  goal  program.  OSHA  did  not 
include  this  language  in  the  final  rule 
because  of  the  Agency's  long-standing 

Eolicy  of  not  allowing  worker  rotation  to 
B  used  to  control  employee  exposures 
to  a  carcinogen.  As  explained  above  in 
the  Summary  and  Explanation  for 
paragraph  (f)  (Methods  of  Compliance), 
employee  rotation  places  a  larger  than 
necessary  pool  of  woriters  at  risk  from 
exposure  to  BD.  In  other  words,  it 
would  result  in  some  employees  being 
exposed  to  a  cancer  hazard  to  which 
they  might  not  otherwise  be  exposed. 
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Since  OSHA  has  estimated  the  lifetime 
cancer  risk  firom  exposure  to  BD  to  be 
about  4  per  1,000  workers  at  the  action 
level  of  0.5  ppm.  use  of  employee 
rotation  to  achieve  the  action  level 
provides  no  assurance  that  employees 
who  are  rotated  into  jobs  with  exposures 
around  the  action  level  will  not  be 
expiosed  to  BD  at  levels  representing  a 
significant  risk.  Therefore.  OSHA  finds 
that  employee  rotation  is  not  an 
appropriate  method  for  achieving  the 
action  level.  The  second  change 
involves  the  addition  of  clarifying 
language  in  the  exposure  goal  program. 
The  regulatory  text  contained  in  the 
joint  labor/industry  agreement  stated 
that  employers  need  not  apply  the 
control  measures  specinea  in  the 
exposure  goal  program  if  such  methods 
would  not  be  "effective."  OSHA 
modified  this  language  to  make  clear 
that  such  controls  need  not  be 
implemented  if  the  employer  could 
demonstrate  that  they  will  "not  be 
effective  in  reducing  employee 
exposures."  OSHA  believes  that  this 
better  reflects  the  intent  expressed  in 
the  joint  labor/industry  agreement. 

H.  Respiratory  Protection 

The  respiratory  protection 
requirements  of  the  final  standard  for 
BD  are  in  keeping  with  the  requirements 
for  respiratory  protection  in  other  OSHA 
health  standards  (e.g..  Occupational 
Exposure  to  Lead.  29  CFR  1910.1025; 
Occupational  Exposure  to  Benzene.  29 
CFR  1910.1028).  and  with  recent 
developments  in  the  field.  The 
provisions  contained  in  the  final  rule 
have  been  changed  from  the  proposal  in 
some  important  respects  in  response  to 
information  and  comments  placed  in 
the  record.  Comments  received  on  the 
proposed  BD  respiratory  protection 
provisions  addressed  broad  issues  of  fit 
testing  protocols,  protection  factors  for 
various  respirator  classes,  and  other 
general  respiratory  protection  issues. 
OSHA  is  currently  evaluating  these 
generic  issues  in  the  context  of  revising 
29  CFR  1910.134.  which  is  expected  to 
be  promulgated  in  the  near  future.  The 
discussion  of  the  appropriate  respiratory 
protection  for  BD  exposure  that  follows 
will  identify  those  areas  that  are 
relevant  to  the  broader  issues  being 
dealt  with  in  the  revision  of  29  CFR 
1910.134.  The  respiratory  protection 
provisions  contained  in  the  final  rule  on 
BD  reflect  OSHA's  current  thinking  on 
how  some  of  these  respiratory 
protection  issues  should  be  addressed. 
OSHA  thus  believes  that  the  final  rule 
for  BD  will  be  consistent  with  the 
revision  of  29  CFR  1910.134 

Use  of  Respiratory  Protection 
Respirators  are  necessary  as 


supplementary  protection  to  reduce 
employee  exposures  when  engineering 
and  work  practice  controls  cannot 
achieve  the  necessary  reduction  to  or 
below  the  PELs.  Paragraph  (h)(1) 
identifies  instances  where  the  use  of 
respiratory  protection  is  permitted  when 
employee  exfKJSures  exceed"  the  PELs. 
These  are- 


1 .  During  the  time  tntervai  necessary  to 
install  or  implement  feasible  engineering  and 
work  practice  controls: 

2.  In  work  situations  where  feasible 
controls  are  not  yet  suffktent  tu  maintain 
exposures  hpiow  the  PELs 

3  During  emergency  situations;  and 
4.  During  non-routine  work  operations  that 
are  performed  infrequently  and  in  which 
exposures  are  limited  in  duration. 

The  first  three  instances  are  identical 
to  those  that  were  contained  in  the 
proposal.  As  to  the  fourth  instance,  i.e., 
"non-routine  work  operations."  OSHA 
originally  proposed  tnat  respirators 
would  be  permitted  for  non-routine, 
limited-duration  work  operations  if  the 
employer  could  demonstrate  that 
engineering  and  work  practice  controls 
were  infeasibh.  OSHA  received 
numerous  comments  arguing  that  OSHA 
should  not  impose  a  burden  of  proof  on 
employers  to  demonstrate  the 
infeasibility  of  engineering  controls 
during  such  work  operations. 

The  CMA  Panel  exprwsed  support  for 
allowing  respirator  use  "during  the 
period  necessary  to  install  feasible 
engineering  controls  and  where  feasible 
*   *   *  controls  are  not  yet  sufficient  to 
reduce  exposures  below  the  PEL."  (Ex. 
118-13)  However,  in  this  submission 
and  preceding  ones,  they  objected  to  the 
proposal,  which  stated  that  respiratore 
shall  be  used  "In  work  operations  such 
as  maintenance  and  repair  activities, 
vessel  cleaning,  or  other  activities  for 
which  engineering  and  work  practice 
controls  are  demonstrated  to  be 
infeasible.  and  exposures  are 
intermittent  in  nature  and  limited  in 
duration."  (55  FR  at  32805,  8/10/90) 
CMA's  concern  centered  on  the 
requirement  to  demonstrate  the 
infeasibility  of  engineering  controls 
before  respirators  could  be  used  in 
short-term,  intermittent  work.  (Ex.  112, 
p.  141-145)  They  felt  that  there  were 
certain  activities  for  which  the 
infeasibility  of  engineering  controls 
could  not  be  demonstrated  in  "an 
absolute  technological  sense,"  but  the 
use  of  engineering  controls  would 
nevertheless  be  "highly  impracticable" 
because  the  work  activities  are 
performed  infrequently  and  the  controls 
would  prove  to  be  very  expensive.  (Ex 
112,  p.  142)  CMA  witness.  Mr.  Roger 
Daniel,  gave  the  following  example  of 
such  an  activity: 


You  may  have  300  (pumps)  in  the  plant 
and  no  one  of  those  has  to  have  any 
maintenance  or  cleaning  activities  to 
reestablish  the  integrity  of  the  signal  to  that 
instrument  more  frequently  than  every  two 
years.  But  because  of  the  nature  of  the 
material  that  you'n  handling  and  the  fact 
that  it  can  slowly  accumulate  material  •   *  • 
Periodically  this  has  to  be  dealt  with  *  •  * 
you  could  put  in  lines  to  each  of  these  blow- 
downs  and  collect  from  these  200 
instruments  just  a  little  bit  of  liquid  that  has 
to  be  discharged  *   *   •  but  from  a  practlcaJ 
standpoint.  *   '   '  |it|  doesn't  seem  to  make 
good  sense.  (Tr.  1/18/91.  p.  1234-S) 

In  a  pre-hearing  submission  CMA 
enumerated  some  situations  where  they 
believed  engineering  controls  to  be 
"highly  impracticable."  Two  of  these 
were  discussed  in  some  detail.  (Ex.  32- 
28)  The  first,  "blowing  down  of  meter 
leads"  to  clear  instrument  lines  of 
accumulated  debris  was  described  as 
occurring  only  once  every  several  years 
per  instrument.  CMA  felt  that 
installation  of  f>ermanent  blow-down 
lines  leading  to  the  flare,  which  would 
ensure  the  containment  and  destruction 
of  BD,  was  not  justified  in  this  case. 
Second,  they  described  breaking  into 
and  degassing  pumps  for  maintenance 
as  a  work  task  that  is  performed  twice 
weekly  and  lasts  less  than  10  minutes 
per  occurrence.  They  felt  that  although 
it  might  be  possible  to  build  an 
enclosure  around  each  of  the  pumps, 
the  high  cost  of  doing  so  was 
unjustified,  due  to  the  short-term  nature 
of  the  task.  (Ex.  32-28) 

During  the  public  hearing,  Charles 
Adkins.  then  Director  of  OSHA  Health 
Standards  Programs,  stated  that  in  the 
context  of  the  BD  proposal.  OSHA  did 
not  intend  the  term  "infeasible"  to  mean 
an  absolute  technological  infieasibility  in 
the  strictest  sense,  but  that  the  intent 
was  to  limit  respirator  use  to 
intermittent  short  duration  situations 
where  engineering  controls  are 
impracticable.  He  said  that  OSHA  has: 

•  *   *  always  recognized  that  there  (are] 
some  situations  that  you  don't  consider  it 
feasible.  You  don't  put  in  an  elaborate 
ventilation  system  to  control  exposures  to 
some  device  that  may  break  once  every  five 
years  •  *  *  and  you  ■  •  •  spend  30  minutes 
repairing  that  device.  That's  an  appropriate 
time  to  use  personal  protective  equipment 
(Tr.  37, 1/15/91) 

OSHA  witness  Frank  Parker,  a 
Professional  Engineer  and  Certified 
Industrial  Hygienist,  testified  that 
engineering  controls  were  generally 
cost-effiective,  but  that  even  when 
engineering  controls  are  technologically 
fiaasible,  respirators  are  "going  to  be  the 
most  useful,  practical  approach"  in 
those  situations  in  which  there  is 
"sporadic  (exposure)  under  unique 
conditions."  (Tr.  1/17/91,  p.  546) 
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In  several  other  health  standards, 
including  the  benzene  standard,  OSHA 
has  specified  some  examples  of 
activities  for  which  engineering  controls 
are  not  feasible.  In  the  benzene  rule 
respirators  are  required,  "In  work 
operations  for  which  the  employer 
establishes  that  compliance  with  either 
the  TWA  or  STEL,  through  the  use  of 
engineering  and  work  practice  controls 
are  not  feasible,  such  as  some 
maintenance  and  repair  activities,  vessel 
cleaning,  or  other  operations  where 
engineering  and  work  practice  controls 
are  infeasible  because  exposures  are 
intermittent  in  nature  and  limited  in 
duration."  (29  CFR  1910.1028(g)(l)(ii)). 

In  the  preamble  to  the  benzene 
standard  OSHA  stated  that 

*  *   •  engineering  controls  are  often 
infeasible  when  exposures  are 
intermittent  in  nature  and  limited  in 
duration.  For  the  same  reason  as 
maintenance  and  repair  activities, 
extensive  attempts  at  engineering 
controls  are  often  not  practical  where 
exposures  are  both  brief  and  occasional. 
It  is  both  difficult  to  keep  operable  and 
a  not  very  productive  use  of  valuable 
industrial  hygiene  time,  as  well  as  often 
very  costly,  to  try  to  provide  engineering 
controls  for  very  brief,  intermittent 
exposures  *   *   *  In  addition,  for  such 
intermittent  and  irregular  exposures, 
employees  can  wear  respirators  with 
less  difficulty.  (52  FR  at  34544,  9/11/87) 

The  labor/industry  group 
recommended  that  respirators  be 
specifically  allowed  "in  non-routine 
work  operations  which  are  performed 
infrequently  and  in  which  exposures  are 
limited  in  duration."  (Ex.  118-12A) 
OSHA  considered  all  available 
information  on  this  issue  and  has 
determined  that  such  a  provision  is 
justified  for  BD.  OSHA  has  therefore 
included  the  above  language  in  the  final 
rule  in  paragraph  (h)(l)(ii). 

The  intent  of  this  provision  is  not  to 
allowTamployers  to  organize  their 
workplace  operations  such  that  work  is 
artificially  broken  down  into  tasks  of 
small  increments  of  time  to  allow 
wholesale  respirator  use  when 
engineering  controls  are  clearly 
practicable  and  therefore  feasible  under 
paragraph  (f). 

High  exposures  have  been 
documented  for  workers  performing 
certain  activities  such  as  cylinder 
voiding  and  sampling.  Such  activities 
may  be  performed  intermittently  and 
resulting  exposures  have  been  shown  to 
be  of  short  duration;  however,  since 
such  operations  are  performed 
routinely,  engineering  controls  need  to 
be  used  to  control  exposiues.  OSHA 
does  not  intend  that  such  routine 


activities  be  included  in  the  paragraph 
(h)(l)(ii)  exemption  frtim  the  usual 
preference  for  engineering  and  work 
practice  controls.  Rather,  paragraph 
(h)(l)(ii)  contemplates  that  brief 
incidental  maintenance  activities  be 
included.  On  the  other  hand,  in  the  case 
of  cylinder  voiding  (which  would  not  be 
covered  by  paragraph  (h){l)(ii)),  NIOSH 
recommended  use  of  a  laboratory  hood 
or  a  vacuum  exhaust  with  an  enclosure. 
(Ex.  16-38;  16-39)  For  maintenance 
activities,  NIOSH  said  "maintenance 
technicians  should  follow 
decontamination  procedures  when 
working  on  process  equipment. 
However,  if  it  is  not  possible  to 
completely  decontaminate  a  process 
prior  to  the  procedures,  then  respirators 
with  organic  vapor  cartridges  should  be 
worn."  (Ex.  16-38;  16-39) 

In  keeping  with  OSHA's  intention  to 
use  a  performance-oriented  approach, 
where  appropriate,  the  Agency  has  not 
defined  either  "non-routine," 
"infrequently,"  nor  "limited  in 
duration"  in  the  final  rule.  Reasonable 
interpretations  must  be  made.  To 
qualify  for  the  narrow  exemption  that 
permits  the  use  of  respirators  without 
demonstrating  the  infeasibility  of 
engineering  or  work  practice  controls, 
the  task  must  meet  all  three  criteria;  it 
must  be  non-routine,  infrequent,  and  of 
limited  duration.  OSHA  believes  that 
the  vast  majority  of  such  activities 
qualifying  under  paragraph  (h)(l)(ii) 
will  consist  of  brief,  intermittent 
maintenance  operations  such  as  those 
described  by  CMA  (e.g.,  blowdng  down 
meter  leads  for  5  minutes  once  a  year, 
or  opening  pumps  for  maintenance  for 
1  hour  quarterly).  (Ex.  32-28,  p.  116) 

Emergency  Situations.  Paragraph 
(h)(l)(iv)  requires  employers  to  ensure 
that  employees  use  respiratory 
protective  equipment  during 
emergencies.  The  joint  labor/industry 
agreement  suggested  changing 
"emergencies"  to  "accidental  release 
emergencies."  Submissions  by  CMA 
(Ex.  118-13)  and  HSRP  (Ex.  118-12) 
provided  no  explanation  supporting  the 
need  to  change  the  language  in 
paragraph  (h)(l)(iv).  OSHA  did  not 
incorporate  this  change  in  the  final  rule 
since  the  language  suggested  by  the 
labor/industry  agreement  may  imply  to 
some  that  a  release  must  occur  before  an 
emergency  is  declared  and  respirators 
would  be  required.  The  language  that 
was  originally  proposed  and  retained  in 
the  final  rule,  along  with  the  definition 
of  "emergency"  in  paragraph  (b).  make 
clear  that  employers  must  ensiue  that 
employees  use  respiratory  protection 
during  an  unusual  condition  or 
occurrence  where  there  is  a  potential  for 
a  release  of  BD,  even  if  an  actual  release 


has  not  occurred.  OSHA  believes  that 
this  reflects  common  practice  in  the 
chemical  industry.  "This  provision  of  the 
final  rule  is  consistent  with  other  OSHA 
health  standards  and  is  necessary  to 
ensure  that  employees  do  not  become 
exposed  should  an  unusual  condition 
result  in  a  release. 

Respirator  Selection.  Paragraph  (h)(1) 
of  the  final  standard  requires  that 
employers  provide  respirators  to 
employees  when  necessary  and  ensure 
that  employees  use  the  respirators 
properly.  As  in  other  OSHA  standards, 
employers  are  to  provide  the  respirators 
at  no  cost  to  the  employees.  OSHA 
views  this  allocation  of  costs  as 
necessary  to  effectuate  the  purposes  of 
the  Act.  This  requirement  makes 
explicit  an  Agency  position  which  has 
long  been  implicit  in  the  promulgation 
of  health  standards  under  section  efb)  of 
the  Act. 

Employers  must  select  respirators 
from  those  certified  as  being  acceptable 
for  protection  against  BD  or  organic 
vapors  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  under  the  provisions  of  42 
CFR  part  84. 

Paragraph  (h)(2)  of  the  final  rule 
requires  employers  to  select  and  provide 
respirators  in  accordance  with  the 
criteria  specified  in  Table  1.  In  the 
proposal,  OSHA  would  not  have 
permitted  the  use  of  cartridge-type 
negative-pressure  respirators  because  of 
concern  that  they  would  not  be 
sufficiently  protective  due  to  the  short 
breakthrough  times  associated  with  high 
BD  concentrations.  OSHA  requested 
additional  data  and  comment  on  the 
issue,  and  asked  NIOSH  to  conduct 
another  breakthrough  study  to  provide 
more  information  about  the 
effectiveness  of  organic  vapor  cartridges 
in  atmospheres  containing  lower  BD 
concentrations. 

The  respirator  selection  table  in  the 
proposal  was  the  subject  of  numerous 
comments  addressing  two  principal 
issues.  (Ex.  32-3;  32-4;  32-7;  32-8;  32- 
14;  32-20;  32-22;  32-25;  32-27;  32-28; 
112;  118-6;  118-12;  118-16)  First, 
commenters  stated  that  the  table  should 
allow  the  use  of  cartridge  type 
respirators  in  limited  applications,  and 
that  the  table  should  include  other 
kinds  of  available  respiratory  protective 
equipment,  such  as  half-mask  supplied 
air  respirators  and  loose-fitting  powered 
air  purifying  respirators.  (Ex.  32-4;  32- 
22;  32-27;  32-28;  112; 118-6;  118-12; 
118-16)  Second,  commenters 
questioned  the  assigned  protection 
factors  (APFs)  used  in  the  proposal, 
stating  that  OSHA  should  use  APFs 
similar  to  those  used  in  other  OSHA 
health  standards  or  those  of  the  ANSI 
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Z88.2-1992  standard.  (Ex.  32-7;  32-25: 
112;  ll«»-6.  1 18-16)  NIOSH  stated  that 
if  respirators  other  than  a  self-contained 
breathing  ap(>aratus  (SCBA)  or  a 
supplied  air  respirator  with  auxiliary 
SCBA  that  NIOSH  recommended  are 
permitted.  OSHA  should  us«  the  APFs 
in  the  1987  NIOSH  Respirator  Decision 
Logic  (Ex.  32-25)  The  ANSI  Z88.2- 
1992  standard  and  NIOSH  decision 
logic  apply  (he  same  APFs  to  half-mask, 
negative-pressure  respirators  (10)  and 
FAPRs  equipped  with  a  tight-fitting  half 
mask  (50);  for  other  respirator  types. 
ANSI  generally  assigns  a  higher  APF 
than  does  NIOSH. 

OSHA  has  determined  that  cartridge- 
type  respirators  will  provide  adequate 
protection  for  BD.  based  on  new 
evidence  and  data  on  breakthrough 
times  at  low  BD  concentrations 
(described  in  the  discussion  of  Service 
Life  below)  and  on  comments 
concerning  whether  BD  had  adequate 
odor  warning  properties  that  would 
permit  employees  to  detect 
breakthrough  well  in  advance  of  their 
being  overexposed.  (Ex.  32-25;  32-28; 
112)  NIOSH  stated  that  BD  does  not 
have  adequate  warning  properties, 
citing  the  paper  by  Amoore  and  Hautala 
(Odor  as  an  aid  to  chemical  safety:  odor 
thresholds  compared  with  threshold 
limit  values  and  volatilities  for  214 
industrial  chemicals  in  air  and  water 
dilution.  /  Appl.  Toxicol  3:272-290) 
that  lists  an  air  odor  threshold  of  1.6 
ppm  for  BD.  (Tr.  1/17/91.  p.  741) 
However,  this  value  is  a  geometric 
average  of  all  the  literature  survey  odor 
data  that  Amoore  and  Hautala  used  in 
devising  their  odor  threshold  tables.  On 
the  other  hand.  Tom  Nelson,  testifying 
on  behalf  of  CMA.  cited  the  American 
Industrial  Hygiene  Association  (AIHA) 
report.  Odor  Thresholds  for  Chemicals 
with  Established  Occupational 
Standards,  which  lists  BD  as  having  a 
geometric  mean  odor  threshold  of  0.45 
ppm  for  detection  and  1.1  ppm  for 
recognition.  (Ex.  32-28c)  According  to 
CMA.  the  AIHA  report  represents  a 
more  recent  compendium  of  odor 
threshold  data  for  chemical  agents  than 
does  the  Amoore  and  Hautala  study. 
(Ex.  112)  Since  the  mean  odor  threshold 
identified  by  this  source  is  about  half  of 
the  1  ppm  PEL.  and  more  than  10-fold 
below  the  5  ppm  STEL.  OSHA  finds  that 
most  wearers  of  air  purifying  respirators 
should  still  be  able  to  deteci 
breakthrough  before  a  significant 
overexposure  to  BD  ocxurs. 
Accordingly.  OSHA  is  permitting  the 
use  of  air  purifying  respirators  equipped 
with  either  organic  vapor  cartridges  or 
canisters  in  the  final  rule.  In  addition. 
OSHA  will  permit  employers  to  provide 


single-use.  half  mask  respirators 
equipped  with  organic  vapor  cartridges 
for  employees  working  in  environments 
containing  up  to  lOppm  BD. 

In  the  final  rule.  OSIAA  has  used  the 
APFs  for  the  various  respirator  classes 
contained  in  the  NIOSH  Respirator 
Decision  Logic.  (Ex.  32-25)  The  ANSI 
Z88.2-1992  APF  values  have  not  been 
adopted,  although  they  were  relied  on 
in  the  recommended  standard  from  the 
joint  labor/industry  agreement.  As 
discussed  earlier  in  this  section  of  the 
preamble.  OSHA  is  currently  engaged  in 
evaluating  extensive  data  and  evidence 
on  APFs  as  part  of  its  29  CFR  1910.134 
revision.  However,  in  the  case  of  the  BD 
standard.  OSHA's  decision  to  rely  on 
the  more  protective  NIOSH  APFs  is 
based  on  evidence  showing  that  organic- 
vapor  cartridges  and  canisters  have 
limited  capacity  for  adsorbing  BD  and 
may  have  too  short  a  service  life  when 
used  in  environments  containing  greater 
than  50  ppm  BD.  This  evidence 
(discussed  in  detail  in  the  section  below 
entitled  Service  Life  of  Organic  Vapor 
Cartridges  and  Canisters]  consists  of 
laboratory  test  data  showing  that  organic 
vapor  cartridges  and  canisters  have  a 
useful  service  life  of  no  more  than  about 
1.5  hours  when  challenged  with  air 
containing  greater  than  50  ppm  BD.  and 
that,  at  these  concentrations,  service  life 
declines  rapidly  v<rith  increasing  BD 
concentration.  Allowing  for  a  reasonable 
margin  of  protection,  and  given  that  test 
data  were  available  only  for  a  few  makes 
of  cartridges  and  canisters.  OSHA 
believes  that  air-purifying  devices 
should  not  be  used  for  protection 
against  BD  present  in  concentrations 
greater  than  50  ppm.  or  50  times  the  1 
ppm  PEL.  Thus,  OSHA  finds  that  the 
ANSI  APFs  of  100  for  full-facepiece.  air- 
purifying  respirators  and  1.000  for 
PAPRs  equipped  with  tight-fitting 
facepieces  are  inappropriate  for 
selecting  respirators  for  BD. 

The  proposal  contained  a  provision 
(g)(2)(iii)  requiring  employers  to  provide 
employees  with  the  option  of  using  a 
positive-pressure  respirator  if  the 
employee  is  unable  to  use  a  negative- 
pressure  device.  John  Hale  of  Respirator 
Support  Services  objected  to  this 
provision  since  it  would  take  respirator 
selection,  the  most  critical  aspect  of  a 
respirator  program,  out  of  the  hands  of 
the  program  administrator  who  is  most 
knowledgeable  about  respirators  and 
put  it  into  the  hands  of  the  worker.  (Ex. 
32-3)  Hale  questioned  whether  the 
provision's  language  implied  that  the 
individuals  medical  condition  would 
preclude  the  wearing  of  any  respirator, 
since  the  breathing  resistance  of  a 
modem  negative  pressure  respirator  is 
not  a  concern  for  a  healthy  worker.  Mr. 


Hale  also  questioned  the  additional  cost 
of  supplying  these  alternative 
respirators.  The  International  Institute 
of  Synthetic  Rubber  Producers  (IISRP) 
stated  that,  "this  provision  is 
unwarranted  because  employees  who 
are  not  medically  fit  should  not  be 
assigned  to  a  job  where  respiratory 
protection  is  required."  (Ex.  34-4) 

OSHA  has  similar  provisions 
requiring  that  the  employer  supply 
alternative  respirators,  either  upon 
employee  request  or  if  the  employee  has 
difficulty  wearing  a  negative-pressure 
device,  in  other  substance  specific 
standards  such  as  inorganic  arsenic 
(1910.1018).  lead  (1010.1025).  cadmium 
(1910.1027).  benzene  (1910.1028). 
formaldehyde  (1910.1048).  and  MDA 
(1910.1050).  It  has  been  OSHA's 
experience  that  this  requirement  has  not 
proven  to  be  a  burden  to  implement  and 
has  proved  to  be  a  way  to  improve 
worker  acceptance  of  respirator  use.  The 
language  used  in  the  BD  proposal  was 
the  same  as  the  language  usckI  in  the 
benzene  standard.  1910.1028  (g)(2)(iii). 
However,  commenters  felt  the  language 
in  question  implied  that  medically  unfit 
workera  would  be  allowed  to  wear 
PAPRs  or  supplied  air  respirators  in 
place  of  a  negative  pressure  respirator. 
(Ex.  32-3;  34-4)  This  is  not  the  intent 
of  this  provision.  The  final  provision 
(h)(2)(iii)  has  been  modified  to  clarify 
that  employers  must  determine  that 
employees  are  able  to  use  positive- 
pressure  respiratory  devices  before 
upgrading  an  employee's  respirator  from 
a  negative-pressure  device.  OSHA 
believes  that  this  change  in  language 
better  reflects  the  Agency's  intent  that 
employees  who  are  unable  to  wear 
negative-pressure  respirators  be 
permitted  to  wear  positive-pressure 
devices  only  after  the  employer  takes 
appropriate  steps  to  ensure  the 
employee's  ability  to  do  so  safely. 

Some  commenters  pointed  out  that 
Table  1  of  the  proposal  contained  an 
error  in  that  it  would  have  permitted  the 
use  of  PAPRs  and  self-contained 
breathing  apparatus  o()erated  in  a 
negative-pressure  demtmd  mode  at  any 
BD  concentrations  exceeding  50  ppm, 
which  could  result  in  a  potentially 
dangerous  situation  since  no  maximum 
use  concentration  for  these  types  of 
respirators  was  specified.  (Ex.  32-28: 
32-25;  32-3;  32-14)  OSHA  agrees  that 
its  proposed  respiratory  selection  table 
was  in  error  and  has  revised  Table  1  of 
the  final  rule  to  reflect  the  appropriate 
maximum  use  concentration  for  PAPRs. 
OSHA  deleted  SCBA  operated  in 
negative-pressure  demand  mode  from 
Table  1  since  this  type  of  respirator  is 
not  typically  used  in  industrial  settings. 
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Respirator  Progmm.  The  proposal 
required  (paragraph  (g)(3))  that 
employers  institute  a  respirator  program 
in  accordance  with  29  CFR  1910.134  (b), 
(d),  (e),  and  (0-  It  was  pointed  out  by 
one  comraenter  that  since  29  CFR 
1910.134  is  under  revision,  these 
references  to  specific  paragraphs  may 
change.  (Ex.  32-3)  The  language  of  this 
provision  has  been  revised  to  eliminate 
any  reference  to  specific  paragraphs  in 
29  CFR  1910.134.  but  still  retains  the 
requirement  that  a  respirator  program  in 
accordance  with  the  respiratory 
protection  standard  be  implemented 
that  contains  the  basic  requirements  for 
proper  selection,  fit,  use,  training  of 
employees,  cleaning,  and  maintenance 
of  respirators.  For  employers  to  ensure 
that  employees  use  respirators  properly, 
OSHA  has  found  that  the  employees 
need  to  understand  the  respirator's 
limits  and  the  hazard  it  is  protecting 
against  in  order  to  appreciate  why 
specific  requirements  must  be  followed 
when  respirators  are  used. 

Service  Life  of  Organic  Vapor  Cartridges 
and  Canisters 

The  proposal  in  paragraph  [g)(4)(i) 
requirml  that  the  air  purifi^ng  filters  be 
replaced  at  90%  of  the  expiration  of 
service  life.  The  service  life  of  organic 
vapor  cartridges  and  canisters  relates  to 
the  amount  of  time  that  the  charcoal 
filter  efl^ectively  purifies  the  breathing 
air  before  contaminants  break  through 
the  filter  and  enter  the  facepiece.  In 
laboratory  testing  for  service  life,  air 
containing  a  known  concentration  of 
contaminant  is  passed  through  a 
cartridge  or  canister  at  a  predetermined 
flow  rate.  The  concentration  of 
contaminant  is  measured  in  the  air 


exiting  the  filter  element  on  the  other 
side.  'The  time  required  for  the 
contaminant  concentration  to  reach  a 
target  level  after  passing  through  the 
filter  element  is  known  as  the 
breakthrough  time,  and  represents  a 
measiue  of  the  service  life  of  the  filter 
element  when  used  in  atmospheres 
containing  concentrations  of  the 
contaminant  near  the  challenge 
concentration. 

OSHA  received  comments  on  the 
proposed  provision  that  would  require 
replacement  of  organic  vapor  filters  at 
90%  of  the  service  life.  The  joint  labor/ 
industry  agreement  supported  the 
proposed  provision  and  recommended 
its  inclusion  in  the  final  rule.  (Ex.  118- 
12)  However,  John  Hale  of  Respirator 
Support  Services  questioned  how 
anyone  could  be  expected  to  know 
when  an  element  had  reached  90%  of 
its  service  life,  or  even  come  close  to 
guessing  it,  since  service  life  is 
dependent  on  the  filter's  inherent 
capacity  (sorbent  efficiency,  bed  depth, 
and  other  design  factors)  and  even  more 
so  on  respirator  use  conditions.  (Ex.  32- 
3)  Mr.  Hale  recommended  that  OSHA 
simply  require  filter  elements  to  be 
replaced  at  the  end  of  each  shift. 

In  contrast,  Tom  Nelson,  testifying  for 
CMA  (Ex.  32-28  C;  107-22), 
recommended  that  service  life  be  taken 
into  account  to  permit  the  use  of  organic 
vapor  cartridges  against  BD,  pointing 
out  that  there  were  test  data  contained 
in  the  BD  record  that  would  permit 
employers  to  establish  cartridge  change 
schedules  suitable  for  their  individual 
workplaces  (these  test  data  are 
disctissed  below).  Specifically,  Mr. 
Nelson  suggested  modifying  paragraph 
(g)(4)(iii)  of  the  proposal  to  permit  the 


use  of  cartridge  style  respirators, 
provided  that  the  cartridiiges  have  a 
minimum  service  life  of  at  least  110% 
the  anticipated  duration  of  respirator 
use.  Mr.  Nelson  also  recommended  that 
service  life  be  tested  under  worst-case 
conditions  of  use,  i.e.,  at  a  flow  rate  of 
64  1pm  at  25*11:  and  at  a  relative 
humidity  of  85%. 

OSHA  agrees  with  Mr.  Nelson  that 
adequate  service  life  data  are  ciurently 
available  both  to  support  the  use  of 
organic  vapor  cartridges  for  BD  and  to 
establish  schedules  for  changing  filter 
elements.  For  example,  NIOSH  has 
performed  respirator  cartridge 
breakthrough  testing  at  various  exposure 
levels.  (Ex,  23-83;  90)  The  BD  record 
also  contains  other  reports  of  service  life 
testing  of  organic  vapor  filters,  one  a 
published  report  by  Mr.  Mark  Ackley 
(Chemical  cartridge  respirator 
performance:  1,3-butadiene.  Am.  Ind. 
Hyg.  Assoc.  J.  48:447-453  in  Ex.  32-28, 
Vol.  II,  App.  B),  and  the  other  an 
unpublished  report  prepared  by  Mr. 
William  Myles  of  Dow  Chemical  (Ex. 
32-28,  Vol,  n,  App.C).  A  sununary  of 
service  life  test  data  from  these  reports 
is  presented  in  Table  2.  Most  of  the 
breakthrough  tests  conducted  for  BD 
used  high  challenge  concentrations 
relative  to  the  PEL  (most  exceeding  50 
ppm).  In  addition,  the  data  from  Myles 
and  those  from  Ackley  measured 
breakthrough  times  for  a  target 
concentration  of  10  ppm,  which  was  the 
ACGIH  TLV  at  the  time  testing  was 
conducted.  However,  after  the  informal 
hearing,  NIOSH  conducted 
breakthrough  tests  at  lower  challenge 
(10  to  50  ppm)  and  target  (2  to  10  ppm) 
concentrations;  some  of  these  data  are 
also  summarized  in  Table  X-1.  (Ex.  90) 


Table  X-1.  Summary  of  Breakthrough  Test  Data  for  Respirator  Cartridges  and  Canisters  Challenged 

Against  Butadiene 


Upstream 

Concentration 

(ppm) 


Breakttirough 

Concentration 

(ppm) 


Temperature,  Relative  Humidity  (RH),  Fk)w 
Rate  (Ipm) 


Breakttvough 
Time  (min) 


Reference 


CARTRIDGES 


500 
100 
100 

100 
100 
75.. 
93.. 
50., 
20. 
10. 

500 
100 


10 
10 
10 

10 
10 

0.75 

0.93 

2 

2 

2 


10 
10 


27°C,  85%  RH,  64  Ipm  

25''C,  50%  RH,  64  Ipm  

25«C,  50%  RH,  32  Ipm  

27''C,  85%  RH,  64  Ipm  

27'C,  85%  RH.  32  Ipm  

25»C,  85%  RH,  64  Ipm  

25»C,  85%  RH.  64  Ipm  

25*C,  85%  RH,  64  Ipm  

25''C,  85%  RH,  64  Ipm  

25"C,  85%  RH.  64  Ipm  

CANISTERS 

27'C,  85%  RH,  64  Ipm  

27»C.  85%  RH,  64  Ipm  


36 

132.8,  142.0 

240.7,245.1, 

260.0 
108 
174 
55 
92 

159.1* 
201.1* 
217.3- 


Myles  (Ex.  32-28C). 
Ackley  (Ex.  32-28C). 
Ackley  (Ex.  32-28C). 

Myles  (Ex.  32-28C). 
Myles  (Ex.  32-28C). 
NIOSH  (Ex.  23-83). 
NIOSH  (Ex.  23-83). 
NIOSH  (Ex.  90). 
NIOSH  (Ex.  90) 
NIOSH  {Ex.90). 


42 
102 


Myles  (Ex.  32-28C) 
Myles  (Ex.  32-28C) 
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Table  X-i.  Summary  of  B«eakth«ougm  Test  Data  for  Respirator  Cartridges  and  Canisters  Challenged 

AQAJNST  Butadiene— Continued 


Up8trMm 
Conc«ntration 

(WW") 


100 


BrBaMhrough 

ConoantraHon 

(ppm) 


10 


Taniparatura.  Ratative  Hurradiy  (RH).  Flow 
Rate(lpm) 


27^.  86%  RH.  32  Ipm 


•  M«an  vaiues  reporlad. 


234 


R4tofM1C6 


Mytas  (Ex.  32-28C). 


The  more  recent  NIOSH  data  (Ex.  90) 
show  that  oiiganic  vapor  cartridges, 
when  tested  in  the  range  of  10  to  20 
ppm.  can  provide  about  3  to  3.5  hours 
of  protection  against  BD  under  worst 
case  test  conditions  (see  Table  X-1). 
However,  at  concentrations  above  20 
ppm.  NIOSH  test  data  (Ex.  23-83.  see 
Table  X-1)  show  that  breakthrough  time 
begins  to  decline  rapidly;  breakthrough 
times  of  about  2.5. 1,  and  1.5  hours  were 
obtained  at  test  concentrations  of  50.  75, 
and  93  ppm.  respectively.  More  limited 
data  on  canister  performance  provided 
by  Myles  (see  Table  X-1)  suggest  that 
canisters  will  provide  little  gain  in 
service  life  compared  to  cartridges.  At  a 
challenge  concentration  of  100  ppm  and 
a  target  concentration  of  10  ppm. 
breakthrough  of  organic  vapor  canisters 
occurred  in  102  minutes  under  worst- 
case  test  conditions. 

After  reviewing  the  record  evidence 
and  comments  on  Hlter  service  life  for 
BD.  OSHA  has  modified  its  proposal  to 
include  a  required  schedule  for  the 
replacement  of  organic  vapor  cartridges 
and  canisters  (paragraph  {h)(4)(i)  and 
Table  1).  Alternatively,  employers  may 
use  other  existing  data  or  conduct 
additional  tests  to  evaluate  cartridge  or 
canister  service  life  in  BD-contaminated 
atmospheres,  and  establish  schedules 
for  filter  replacement  based  on  90%  of 
the  service  life  (paragraph  ((h)(4)(ii)).  as 
originally  proposed.  Employers  may 
adopt  the  second  approach,  rather  than 
use  the  default  .schedule  in  Table  1.  so 
long  as  the  written  respirator  program 
clearly  describes  the  basis  for  the  filter 
replacement  schedule  and  demonstrates 
that  employees  will  be  adequately 
protected.  In  conducting  this  evaluation, 
employers  should  consider  any 
workplace-specific  factors  that  may 
affect  filter  service  life,  such  as  pattern 
and  intensity  of  exposure  to  BD, 
temperature  and  humidity,  and 
presence  of  other  air  contaminants  that 
may  shorten  service  life.  In  addition, 
where  air-purifying  respirators  are  used 
intermittently  throughout  the  day.  the 
filter  replacement  schedule  developed 
by  the  employer  must  consider  the 
effects  of  BD  migration  through  the  filter 
element  during  periods  of  non-use.  and 
the  impact  of  this  effecl  on  servic-e  life. 


Under  the  default  schedule  in  the 
final  rule,  cartridges  and  canisters  for 
negative-  pressure  respiratore  must  be 
replaced  every  4  hours  at  BD 
concentrations  less  than  or  equal  to  5 

£pm,  every  3  hours  at  concentrations 
at  ween  5  and  10  ppm.  every  2  hours 
at  10  to  25  ppm.  and  every  hour  at  25 
to  50  ppm  (see  Table  1  of  the  final  rule). 
The  record  contained  no  specific 
evidence  on  the  performance  of  PAPR 
cartridges  against  BD.  Therefore,  the 
defoult  chanoe  schedule  for  PAPR 
cartridges  is  based  on.that  of  negative- 
pressure  devices,  i.e..  PAPR  cartridges 
must  be  replaced  every  2  hours  or  every 
1  hour  at  BD  concentrations  less  than  or 
equal  to  25  ppm  or  50  ppm. 
respectively.  Under  the  default 
replacement  schedule,  the  maximum 
service  time  permitted  in  Table  1  begins 
from  the  time  that  the  filter  seal  is 
broken,  regardless  of  whether  the 
respirator  is  actually  put  into  inunediate 
use.  and  runs  continuously  regardless  of 
the  pattern  of  respirator  use.  For 
example,  if  the  seals  of  a  pair  of 
cartridges  for  a  negative- pressure  half 
mask  respirator  are  broken  at  8  am  and 
the  respirator  is  used  in  atmospheres 
not  exceeding  5  ppm  BD.  the  cartridges 
must  be  replaced  no  later  than  12  pm. 
even  if  the  respirator  was  only  used 
intermittently  for  a  few  minutes.  OSHA 
believes  that  it  is  necessary  to  define  the 
replacement  schedule  requirement  in 
this  manner  to  account  for  BD  migration 
throughout  the  cartridge  during  periods 
of  non-use,  and  to  ensure  simplicity  in 
administering  the  respirator  program. 

In  setting  the  service  lives  of  air 
purifying  respirators  for  BD,  OSHA  has 
taken  a  conservative  approach  in 
evaluating  the  service  life  testing  data. 
Temperature,  humidity,  air  flow 
through  the  filter,  the  work  rate,  and  the 
presence  of  other  potential  interfering 
chemicals  in  the  workplace  all  can  have 
a  serious  effect  on  the  service  life  of  an 
air  purifying  cartridge  or  canister.  High 
temperature  and  humidity  directly 
impact  the  performance  of  the  activated 
cartx)n  in  air  purifying  filters. 
Humidities  of  85%  and  temperatures  of 
25  *C  or  higher  are  commonly  reached 
in  the  summer  at  BD  polymer 
procos-sing  plants  located  on  the  Gulf 
Coast.  An  air  flow  rate  of  64  liters  per 


minute  (1pm)  used  to  test  cartridges 
represents  an  air  flow  that  may  be 
adueved  at  a  moderately  high  work  rate. 
In  addition,  filter  elements  from 
diflerent  manufocturera  may  exhibit 
different  s«vice  lives  depending  upon 
the  types  and  amounts  of  charcoal  used. 
OSHA  reahzes  that  lower  humidity, 
temperatvire.  and  air  flow  through  the 
filter  would  increase  the  estimates  of 
service  life.  However,  OSHA  believes 
that,  in  establishing  a  default  schedule 
for  filter  replacement  that  applies  to  all 
work  situations  involving  exposure  to 
BD,  it  is  imporiant  to  base  the  schedule 
on  worst  case  conditions  found  in  the 
workplace,  since  this  will  provide  the 
greatest  margin  for  safety  in  using  air 
purifying  respirators  with  BD.  NIOSH  in 
its  comments  (Ex.  32-25)  stated  that 
filtera  should  be  tested  at  worst  case 
conditions  of  temperature,  humidity, 
and  BD  concentration,  and  in 
combination  with  the  other  gases  and 
vapore  present  in  the  workplace,  since 
they  may  drastically  affect  service  lives. 

OSHA  believes  that  specifying  a 
schedule  for  filter  changes  based  on 
service  life  data,  or  allowing  employers 
to  develop  schedules  based  on  BD- 
specific  test  data,  is  key  to  permitting 
the  use  of  organic  vapor  cartridge 
respirators  for  protection  against  BD, 
since  the  service  life  data  described 
above  clearly  demonstrate  that  organic 
vapor  cartridges  will  not  provide 
adequate  protection  if  used  over  an 
entire  work  shift.  In  addition.  OSHA 
believes  that  specifying  a  default  filter 
change  schedule  for  organic  vapor 
cartridges  will  simplify  compliance  for 
those  employers  who  do  not  have  access 
to  additional  breakthrough  data  for  BD. 

Furthermore.  OSHA  finds  that  the 
odor  warning  properties  of  BD  will 
provide  an  additional  margin  of 
protection  in  the  event  that  the  filter 
replacement  schedule  contained  in 
Table  1  is  not  adequate  for  certain  work 
situations.  The  regulatory  text 
recommended  by  the  joint  labor/ 
industry  agreement  suggested  that 
OSHA  add  language  in  paragraph  {h)(4} 
to  require  that  employers  replace  air- 
purifying  elements  as  soon  as  possible 
if  an  employee  detects  the  odor  of  BD 
while  using  the  respirator.  OSHA  agrees 
that  this  is  an  appropriate  precaution. 
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and  has  included  the  language  in  the 
final  rule. 

Respirator  Use.  The  proposal  required 
(paragraph  (g)(4)(i))  that  canisters  be 
labeled  with  the  date  they  wen  put  into 
service.  A  date  alone  was  all  that  was 
needed  since  the  proposal  would  have 
allowed  for  their  use  for  a  full  work  shift 
before  replacement.  However,  in  the 
final  rule,  OSHA  will  now  be  allowing 
the  use  of  air  purifying  cartridges  for  BD 
exposures,  and  the  service  life  of  these 
cartridges  is  less  than  a  full  work  shift. 
Therefore,  the  proposed  provision  has 
been  modified  in  the  final  rule 
(paragraph  (h)(4)(iii))  to  require  the 
labeling  of  air  purifying  filter  elements 
with  both  the  date  and  the  time  of  the 
start  of  use  to  allow  for  their  prompt 
replacement  once  the  service  life  listed 
in  Table  1  is  reached. 

The  final  standard  (paragraph 
(h)(4)(v))  permits  employees  to  leave  the 
regulated  area  to  readjust  the  respirator 
facepiece  to  their  faces  for  proper  fit. 
The  respirator  wearer  who  detects  the 
odor  of  BD  or  who  feels  eye  irritation 
should  leave  the  area  immediately  and 
replace  the  air  purifying  elements  before 
reentry.  It  also  permits  employees 
wearing  respirators  to  leave  the 
regulated  area  to  washtheir  faces  and 
respirator  facepieces  to  avoid  potential 
skin  irritation  associated  with  respirator 

use. 

End-of-Service-Life  Indicators.  End-of- 
service-life  indicators  (ESLI)  for  BD  do 
not  now  exist.  The  final  standard 
contains  a  provision  (paragraph 
(h)(4)(iv))  that  would  allow  the  use  of 
such  a  NIOSH-approved  ESU.  OSHA 
originally  proposed  permitting  the  use 
of  a  NIOSH-approved  ELSI  for  BD,  and 
inclusion  of  this  requirement  was 
supported  by  the  joint  labor/industry 
agreement.  This  provision  is  intended  to 
encourage  respirator  manufacturers  to 
develop  a  reliable  ESLI  for  organic 
vapor  cartridges  and  canisters  used  to 
protect  against  BD.  Respirator 
manufacturers  have  been  reluctant  to 
develop  filter  elements  with  ESLI 
without  an  indication  from  OSHA  that 
it  would  allow  the  use  of  an  ESLI. 

In  its  comments  on  the  proposed 
standard.  NIOSH  stated  that  if  OSHA 
chooses  to  allow  air  purifying 
respirators  for  BD,  OSHA  should  require 
the  use  of  an  ESLI  along  with  the 
requirement  for  doing  a  service  life 
determination  based  on  the  worst  case 
BD  exposure  level  expected,  at  high 
himiidity  levels  and  high  temperatures 
encountered  at  that  plant  location.  (Ex. 
32-25)  Since  a  NIOSH  approved  ESLI 
for  BD  does  not  yet  exist,  OSHA  cannot 
make  their  use  a  prerequisite  for  air 
purifying  respirator  use  with  BD,  since 
by  doing  so  OSHA  would  preclude  the 


use  of  air  purifying  respirators. 
However,  OSHA  does  encourage 
employers  to  use  ESLIs  when  they  are 
approved  by  NIOSH. 

John  Hale  of  Respirator  Support 
Services  objected  to  the  practice  of 
relying  on  mechanical  end-of-service- 
life  indicators,  stating  that  since 
mechanical  devices  do  fail,  it  is 
preferable  instead  to  rely  upon 
breakthrough  to  dictate  when  to  replace 
air  purifying  elements.  (Ex.  32-3) 
However,  since  the  permissible 
exposure  limits  for  chemicals  such  as 
BD  are  being  lowered  to  levels  almost  at 
the  odor  threshold,  a  reliable  ESLI 
would  not  replace  breakthrough 
detection  by  the  wearer,  but  would 
instead  provide  an  additional  means  of 
ensuring  that  air  purifying  elements  are 
replaced  before  their  service  life  expires. 

Air  purifying  filter  elements  with  end 
of  service  life  indicators  (ESLI)  may  be 
used  until  the  ESU  indicates  that  filter 
replacement  is  necessary.  For  cartridges 
and  chin  style  canisters  this  may  mean 
that  their  service  lives  with  an  ESLI 
would  be  longer  than  the  conservative 
service  lives  listed  in  Table  1.  However, 
the  final  rule  includes  a  requirement  to 
replace  the  cartridge  or  canister  at  the 
beginning  of  the  next  work  shift, 
regardless  of  any  residual  service  life 
left,  due  to  the  problem  of  BD  migration 
through  the  filter  element  during  the 
time  the  previously  exposed  filter 
element  is  not  in  use  (e.g.,  overnight). 

Fit  Testing.  Paragraph  (h)(5)  of  the 
final  BD  rule  requires  employers  to 
perform  either  qualitative  (QLFT)  or 
quantitative  (QNFT)  fit  testing  at  the 
time  a  tight-fitting  negative-pressure 
respirator  is  first  assigned  to  an 
employee  who  is  working  in 
atmospheres  containing  10  ppm  or  less 
of  BD,  and  annually  thereafter.  At  BD 
concentrations  above  10  ppm, 
employers  must  use  QNFT  for  full- 
facepiece,  negative-pressure  respirators. 
In  the  proposal,  employers  would  have 
been  required  to  perform  either  QNFT 
or  QLFT  on  all  tight-fitting  respirator 
facepieces,  including  those  used  for 
positive-pressure  devices.  The  final  rule 
also  adds  a  new  paragraph  (h)(5)(iii)  that 
requires  employers  to  ensure  that 
employees  perform  a  fit  check  of  the 
respirator  facepiece  before  each  entry 
into  a  BD-contaminated  atmosphere. 

OSHA  received  many  comments  on 
the  proposed  fit  test  requirements  for 
BD.  The  nSRP  stated  that  OSHA  should 
not  require  QNFT  at  exposure  levels 
above  20  ppm  (i.e.,  an  APF  of  10). 
because  it  is  scientifically  unnecessary 
and  much  more  expensive  than  QLFT. 
(Ex.  34-4)  In  the  preamble  to  the  BD 
proposal  (55  FR  32793),  OSHA  referred 
to  the  Agency's  proposed  revision  to  29 


CFR  1910.134,  whidi  in  turn  discussed 
evidence  indicating  that  QLFT  was  not 
reliable  in  achieving  APFs  higher  thaa 
10.  (55  FR  at  32793)  OSHA's  standards 
for  cadmium  (29  CFR  1910.27)  and 
asbestos  (29  CFR  1910.1001)  require 
QNFT  of  full  facepiece  respirators  used 
at  APFs  higher  than  10.  Although  the 
Agency  wiU  make  a  final  determination 
on  the  effectiveness  of  QLFT  for 
achieving  APFs  higher  than  10  as  part 
of  its  revision  of  29  CFR  1910.134, 
OSHA  is  not  aware  of  any  data  or 
evidence  presented  in  the  BD 
rulemaking  that  suggest  that  OSHA 
should  depart  from  the  position 
expressed  in  the  proposal.  Therefore, 
the  final  rule  for  BD  wrill  require  QNFT 
when  negative-pressure  respirators  are 
to  be  used  in  atmospheres  containing 
more  than  10  ppm  BD. 

When  tight  fitting  respirators  are 
used,  OSHA  requires  respirator  fit 
testing  because  proper  fit  is  critical  to 
the  performance  of  tight  fitting  negative 
pressure,  air-purifying  respirators.  With 
tight  fitting  air-purifying  respirators,  a 
negative  pressure  is  created  within  the 
facepiece  of  a  properly  fitted  respirator 
when  the  wearer  inhales.  A  poorly  fitted 
respirator  allows  contaminated 
workplace  air  to  enter  the  facepiece 
through  gaps  and  leaks  in  the  seal 
between  the  face  and  the  facepiece 
instead  of  passing  through  the  sorbent 
material. 

The  fit  testing  of  positive  pressure 
respirators,  both  half  masks  and  full 
facepieces.  was  part  of  the  respirator  fit 
testing  provisions  in  the  proposal 
(paragraph  (g)(5)(i)),  based  on  a  concern 
that  employees  may  "overbreathe" 
while  wearing  the  respirator,  thus 
creating  a  temporary  negative  pressure 
within  the  facepiece  and  increasing  the 
likelihood  for  leakage.  Tom  Nelson, 
testifying  for  CMA,  questioned  this 
requirement  since  the  requirement  had 
never  appeared  in  previous  OSHA 
standards.  (Ex.  112)  Mr.  Nelson  also 
claimed  that  requiring  fit  testing  of 
positive-pressure  respirators  due  to  the 
potential  for  "overbreathing"  was 
unwarranted  for  BD  since  this  was 
likely  to  occur  only  at  extremely  high 
work  rates.  (Ex.  112)  In  addition.  N4r. 
Nelson  stated  that,  if  OSHA  does  require 
fit  testing  of  positive  pressure 
respirators,  then  it  should  adopt  the 
ANSI  approach. 

OSHA  has  previously  required  fit 
testing  for  positive  pressure  respiratore 
in  the  rfecent  cadmium  standard.  29  CFR 
1910.1027(g)(4)  (ii),  (Hi),  and  (iv). 
However,  OSHA  is  currently  conducting 
a  comprehensive  evaluation  of  the  need 
to  require  fit  testing  of  positive-pressure 
facepieces  as  part  of  its  rulemaking  to 
revise  29  CFR  1910.134.  Until  this 
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evaluation  is  complete  and  OSHA  has 
made  a  final  determination.  OSHA  is 
not  ln(:ludin^  the  proposed  requirement 
to  fit  test  (Misitive-pressure  devices  in 
the  final  rule  for  BD. 

vSome  commenters  objecrted  to  the 
requirement  contained  in  Appendix  E 
that  employers  conduct  at  least  three 
separate  quantitative  fit  test.s  to  obtain  a 
fit  facior  for  a  respirator,  questioning  the 
basis  for  the  requirement  and  arguing 
that  it  was  too  costly  (Exs  32-3.  32-^8. 
112,  n8-«)  For  example.  )ohn  Hale  of 
Respirator  Support  Services  provided 
the  following  comment  in  his  pre- 
hearing submission: 

()n  what  technical  bsiiis  (kxfs  OSHA 
imp<we  this  requirement^  It  is  widely 
accepted  among  the  health  and  ufety 
prt)fessional.s  •   •   •  that  there  is  no  more 
confidence  gamed  fn)m  three  fit  test  results 
than  fmm  one  Indeecl.  it  would  take  manv 
more  than  three  to  provide  any  level  of 
statisticjil  confidence  in  the  actual  value 
arrived  at  for  u  fit  factor  The  burden  of  time 
and  expense  imposed  by  this  rR<]uiremenl  is 
completely  unjusfified  *    *    *  (andl  there  is 
no  benefit  to  the  respirator  wearer  (Ex  32- 
31 

As  with  other  respirator  issues  raised  in 
the  BD  record.  OSHA  is  currently 
revising  its  required  protocols  for  fit 
testing  as  part  of  the  revision  of  29  CFR 
1910  134,  At  this  time.  OSHA  has 
modified  Appendix  E  in  the  final  rule 
for  BD  to  require  a  single  test  when 
QNPT  is  performed,  p«)nding  OSHA"s 
final  determination  for  the  revised  29 
CFR  1910  134  standard 

Several  commenters  stated  that  the 
BD  standard  fit  testing  rttquirements  did 
not  allow  the  use  of  the  Portacount  fit 
testing  device  since  there  is  no  protot:ol 
for  that  method  contained  in  Appendix 
E.  (Ex  32-3;  32--»:  32-8.  32-11;  32-27; 
32-28;  112;  118-161  In  1988  OSHA 
issued  a  compliance  memorandum 
classifying  the  use  of  the  Portacount  fit 
test  as  a  de  minimis  violation  for  those 
OSHA  standards  that  (  ontain  a 
mandatory  appendix  listing  quantitative 
fit  test  proto<:ols  and  instrumentation 
The  validation  of  fit  testing  methods 
such  as  the  Portacount  and  appropriate 
prtitcKols  for  su(  h  methods  are  to  be 
addressed  fully  in  the  fit  testing  section 
of  the  29  CFR  191()  134  respiratory 
protection  standard  revision.  Shell  Oil 
Company.  :n  a  pre-hearing  submission 
to  the  BD  nH:ord  stated: 

In  ri  new  standanl.  it  would  seem 
r«as<iiiable  for  O.SHA  to  r»>«  ogniw?  the 
Portat  ount  system   It  is  improper  for  ^SH,^ 
arbitrarily  to  exclude  <i  proven  fit  test  system 
from  a  standard,  but  to  encourage  a  te<  hnical 
vuiialion  by  advising  industry  that  it  would 
consider  Portacount  |a  dc  minimis  violation! 
•    •    •  (Ex.  32-27.  p  31 


CM  A  asked  that  OSHA  allow  use  of 
"any  QNFT  equipment  such  as  the 
Portacount  that  can  reliably  measure  a 
test  challenge."  (Ex.  32-28.  p.  131) 

TSI.  Inc.  (Ex.  32-11.  Att.  1-3) 
submitted  three  technical  papers  to  the 
BD  record  reporting  the  results  of 
studies  comparing  the  "Portacount." 
condensation  nuclei  counting  (CNC) 
respirator  fit-test  method  with  the 
aerosol/ photometer  method  The  first, 
published  in  the  journal  of  the 
International  Society  for  Respiratory 
Protection.  des<:ribed  a  U.S.  Army  study 
comparing  fit  factors  determined  by 
CNC  and  the  more  traditional  com  oil 
aerosol/ photometer  determinations. 
Initial  tests  did  not  employ  human 
subiects.  but  rather  they  used  a  mask/ 
headform  assembly  enclosed  in  a  plastic 
hood  Numerous  conditions  of  heat  and 
humidity  were  tested  repeatedly. 
The  correlation  coefficient  was 
calculated  to  determine  the  strength  of 
the  relationship  between  measurements 
made  in  applying  the  two  methods." 
The  correlation  coefficients  calculated 
in  this  study  ranged  from  0.953  to  0.996. 
The  Army  study  also  fit-tested  human 
subjects  using  both  methods.  Subjects 
were  tested  by  each  method  sequentially 
and  the  pass-fail  agreement/ 
disagreements  determined  for  100 
comparison  tests  Agreement  exceeded 
95%  The  author  concluded  that  "(CNC) 
was  a  suitable  alternative  to 
conventional  photo-meter  quantitative 
fit  testing  systems  ■  (Ex.  32-11.  Att.  1. 
p  H) 

The  second  study,  performed  at  Shell 
Oil  Company,  described  sequential  fit 
tests  of  approximately  50  test  subjects  at 
each  of  two  chemical  plants.  (Ex.  32-1 1 . 
Att   2)  Again  Portacount/CNC 
methodology  was  compared  with  the 
com  oil  aerosol/ photometric  method. 
This  researcher  also  compared  fit  test 
outcomes  as  pass- fail  agreement/ 
disagreement.  The  differences  in  the 
results  obtained  from  the  Portacount/ 
CNC  method  and  aerosol/photometric 
method  .shoed  less  than  a  10% 
dis<:ordance  and  were  not  statistically 
distinguishable.  The  author  concluded 
that  "the  Portacount  would  appear  to  be 
an  acceptable  system  for  quantitative  fit 
testing  "  (Ex.  32-11.  Att.  2.  p.  6) 

The  final  submission  was  a  paper  by 
Rose  et  al.  that  appeared  in  the  foumal 
of  Applied  Occupational  and 
Environmental  Hygiene  in  1990.  (Ex. 
32-1 1 .  Att.  3)  Again,  sequential  fit- 
factor  measurements  using  both  the 


' '  rh»  correlation  coefficieni  is  the  proportion  of 
ih«  toial  (um  of  the  .iqiidret  variation  thai  is 
expUiniKi  by  the  linear  relaiiunthip  Thus,  a 
I  orrelation  coefficieni  of  mto  indicates  the  two  are 
not  ralaied.  while  a  value  cloae  lo  1  indicates  a  high 
poailive  correlation 


aerosol/photometer  test  system  and  CNC 
(Portacount)  methods  were  compared. 
They  were  tested  at  the  same  fitting  of 
the  respirator  for  each  subject.  The 
study  involved  24  test  subjects.  It  was 
found  that  fit  factors  determined  by 
photometer  were  lower  than  the  CNC 
deterr-' nations  in  14  of  24  pairs. 
However,  the  correlation  coefficient  was 
over  0.85.  indicating  (hat  the  two  sets  of 
measurements  were  highly  correlated. 
Other  statistical  tests  were  applied  and 
no  differences  between  the  two  methods 
were  demonstrated.  When  pairwise 
comparisons  of  pass-fail  agreement/ 
disagreements  were  made,  the  authors 
concluded  "there  was  only  one 
discordant  pair  in  the  48  comparisons  at 
the  two  critical  fit  factors."  In  reviewing 
the  then-current  literature.  Rose  et  al. 
noted  that  several  other  studies  had 
shown  good  agreement  between  the 
results  of  the  2  fit  factor  measurement 
methods  also. 

These  findings  affirm  OSHA's  earlier 
determination  based  on  a  study  by 
Lawrence  Livermore  National 
Laboratory  (as  described  in  the  above- 
mentioned  compliance  directive)  that 
the  CNC/Portacount  method  of  fit  factor 
determination  is  acceptable.  Rather  than 
continue  to  consider  use  of  the  CNC/ 
Portacount  method  as  a  de  minimis 
violation,  OSHA  is  in  this  final  rule 
accepting  its  use  for  fit  testing  for  BD 
exposure  and  has  included  instructions 
for  performing  this  fit  test  in  Appendix 
E  These  instmctions  are  essentially  the 
same  as  those  of  the  manufacturer. 

In  Appendix  E  of  the  proposal,  the 
QNFT  protocol  in  section  C(4)(xi) 
required  that  half  masks  and  full 
facepiece  respirators  obtain  a  minimum 
fit  factor  of  100  during  QNFT  fit  testing. 
John  Hale  stated  that  a  minimum  fit 
factor  of  10  times  the  APF  for  that  class 
of  respirator  is  needed.  (Ex.  32-3)  James 
Kline  of  Wilson  Safety  Products  pointed 
out  that  the  preamble  stated  that  a 
minimum  fit  factor  of  100  for  half  masks 
and  500  for  full  facepieces  should  be 
obtained  during  fit  testing,  while 
Appendix  E  mentioned  only  a  fit  factor 
of  100.  (Ex.  32-14)  Mr.  Kline 
recommended  that  the  minimum  fit 
factor  should  be  ten  times  the  applicable 
APF  or  the  protection  factor  needed  for 
the  application,  whichever  is  lower. 
NIOSH  also  recognized  the  difference  in 
fit  factor  requirements  between  the 
preamble  of  the  proposal  and  Appendix 
E  and  recommended  a  fit  factor  of  100 
be  used  for  quarter  and  half  mask  and 
that  a  fit  factor  of  500  be  used  for  full 
facepieces.  (Ex.  32-25)  OSHA  agrees 
that  the  language  in  the  proposed 
Appendix  E  was  in  error,  and  has 
corrected  it  in  the  final  rule  to  require 
that  a  minimum  fit  factor  of  100  for  half 
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masks  and  500  for  full  facepieces  be 
obtained  during  QNFT  testing. 

Obtaining  a  proper  fit  for  each 
employee  may  require  that  the  employer 
provide  two  to  three  different  sizes  and 
types  of  masks  so  that  an  employee  can 
select  the  most  comfortable  respirator 
that  has  a  facepiece  with  the  least 
leakage  around  the  face  seal.  In  past 
rulemaking  efforts,  OSHA  has 
consistently  found  that  this  is  a 
necessary  requirement  for  fit  testing  of 
negative-pressure  devices  since  the 
configuration  of  each  manufacturer's 
facepiece  varies,  and  it  is  highly 
unlikely  that  all  employees  will  be 
comfortably  fitted  with  the  facepiece  of 
a  single  manufacturer,  even  if  different 
sizes  are  provided. 

However,  the  requirement  in 
Appendix  E  to  us^espirators  from 
multiple  manufacturere  for  the  fit 
testing  of  positive-pressure  respirators 
was  questioned  by  CMA  since,  unlike 
the  case  for  negative-pressiue 
facepieces,  most  people  can  be 
adequately  fitted  with  a  single 
manufactiuer's  positive-pressiu* 
equipment.  (Ex.  112)  CMA  was  also 
concerned  that,  if  employees  were 
assigned  different  makes  and  models  of 
positive-pressure  facepieces,  confusion 
would  arise  in  the  workplace  with  the 
use  of  different  types  of  hoses  specific 
to  each  manufactiurer,  increasing  the 
likelihood  that  incompatible  respirator 
hardware  would  be  used,  increasing 
risks  to  workers.  However,  as  discussed 
above,  OSHA  is  not  now  requiring  fit 
testing  of  positive-pressure  devices  in 
the  final  rule  for  BD,  deferring 
judgement  until  the  issue  is  resolved  in 
the  rulemaking  for  29  CFR  1910.134. 

The  CMA  submission  addressed  two 
additional  fit  test  issues,  recommending 
that  OSHA  delete  the  protocol  for  the 
irritant  smoke  QLFT  in  Appendix  E,  due 
to  health  concerns,  and  that  the  grimace 
exercise  be  deleted  &t)m  the  QNFT 
protocols  because  it  tends  to  yield  an 
artificially  low  fit  factor.  (Ex.  32-28,  Ex. 
112)  OSHA  is  evaluating  both  of  these 
issues  in  the  context  of  the  rulemaking 
for  29  CFR  1910.134.  At  the  present 
time,  OSHA  is  retaining  in  Appendix  E 
the  irritant  smoke  QLFT,  should 
employers  wish  to  continue  using  it. 
Should  OSHA  determine  upon 
promulgation  of  a  final  revision  of  29 
CFR  1910.134  that  use  of  irritant  smoke 
QLFT  poses  excessive  risks  to 
employees,  OSHA  will  make 
appropriate  changes  to  its  final  rule  for 
BD. 

Regarding  the  issue  of  the  grimace 
test,  this  exercise  is  to  determine 
whether  the  facepiece  being  tested  will 
reseat  itself  on  the  face  after  the 
respirator  seal  is  broken.  In  quantitative 


fit  testing,  the  test  instrument  should 
show  a  rise  in  challenge  agent 
concentration  within  the  mask  during 
the  grimace  exercise,  followed  by  a  drop 
once  the  respirator  reseats  itself.  If  the 
respirator  fails  to  reseat,  subsequent  test 
exercises  will  show  excessive  leakage, 
resulting  in  a  failed  test.  Since  even  a 
properly  fitting  mask  may  show 
increased  penetration  during  the 
grimace  exercise,  the  penetration 
observed  during  the  exercise  is  not  to  be 
used  in  calculating  the  overall  fit  factor. 
OSHA  has  revised  Appendix  E  in  the 
final  rule  to  clarify  this  aspect  of 
determining  fit  factors  for  respirator 
facepieces. 

The  preamble  to  the  proposal 
contained  a  discussion  of  the  need  to 
perform  a  facepiece  fit  check  prior  to 
entry  into  a  BD  exposed  work  area.  (55 
FR  32736  at  32793)  The  purpose  of 
performing  such  a  negative  pressure  or 
positive  pressure  fit  check  is  to  meet  the 
objective  of  demonstrating  that  a  proper 
facepiece  seal  is  being  obtained  each 
time  the  respirator  is  donned.  Appendix 
E,  Section  U  contains  descriptions  of  the 
recommended  positive  and  negative  fit 
check  methods.  This  test  can  be  either 
a  positive  pressure  fit  check,  in  which 
the  exhalation  valve  is  closed  and  the 
wearer  exhales  into  the  facepiece  to 
produce  a  positive  pressure,  or  a 
negative  pressure  fit  check,  in  which  the 
inlet  is  closed  and  the  wearer  inhales  so 
that  the  facepiece  collapses  slightly.  Not 
all  tight  fitting  respirators  can  be  fit 
checked  by  using  one  or  the  other  of 
these  methods,  since  the  wearer  must  be 
able  to  block  off  either  the  inlet  or 
exhalation  valves.  Where  the  fit  cannot 
be  checked  using  one  of  the  above 
methods,  the  wearer  shall  use  the  fit 
check  method  recommended  by  the 
manufacturer  of  the  respirator  being 
used.  Language  has  been  added  to  the 
respirator  fit  testing  section  of  the  final 
BD  standard  at  paragraph  (h)(5)(iii]  that 
contains  this  requirement. 

/.  Personal  Protective  Equipment 

This  paragraph,  which  in  the 
proposed  rule  was  included  in  the 
Respiratory  Protection  paragraph,  has 
been  separated  into  a  separate  paragraph 
to  facilitate  compUance.  Paragraph  (i){6) 
(paragraph  (g)(6)  of  the  proposed  rule)   - 
requires  that  personal  protective 
equipment  must  be  wom  where 
appropriate  to  prevent  eye  contact  and 
limit  dermal  exposiue  to  liquefied  BD 
and  solutions  containing  BD. 
Furthermore,  it  must  be  provided  by  the 
employer  at  no  cost  to  the  employee  and 
the  employer  shall  ensure  its  use  where 
appropriate.  OSHA  believes  that  this 
performance  oriented  approach  affords 
employers  the  flexibility  to  provide  in  a 


given  situation  only  the  protective 
clothing  and  equipment  necessaiy  to 
protect  employees  without  speci^ring 
the  exact  nature  of  protective  equipmoit 
to  be  used.  This  paragraph  is 
sufficiently  performance-oriented  to 
allow  the  employer  adequate  flexibility 
to  provide  only  the  personal  protective 
equipment  necessary  to  protect 
employees  in  each  particular  work 
operation  from  the  BD  exposure 
encountered.  Therefore,  compliance  can 
be  tailored  to  fit  the  hazards  posed  on 
a  day-to-day  basis. 

OSHA  further  notes  that  the  generic 
requirements  for  Personal  Protective 
Equipment  (PPE)  (Part  1910,  Subpart  I) 
apply  for  BD  except  where  a  specific 
provisions  of  the  BD  standard  would 
provide  otherwise. 

/.  Emergency  Situations 

Under  paragraph  (b)  of  this  section, 
OSHA  defines  an  emergency  situation  to 
be  any  occurrence  such  as,  but  not 
limited  to,  equipment  failure,  rupture  of 
containers,  or  failure  of  control 
equipment  that  may  or  does  result  in  an 
uncontrolled  significant  release  of  BD. 

Paragraph  (j)  requires  that  employers 
develop  new  written  plans  for 
emergency  situations  or  modify  an 
existing  plan  to  contain  applicable 
elements  of  29  CFR  1910.38.  Employee 
Emergency  Plans  and  Fire  Prevention 
Plans,  and  of  29  CFR  1910.120, 
Hazardous  Waste  Operations  and 
Emergency  Responses  and  how  the 
cause  of  the  emei^gency  is  to  addressed. 

Both  the  above-mentioned  standards 
require  written  plans  for  emergency 
responses  and  set  out  their  content  and 
use;  however,  it  is  noted  that  paragraph 
(q)(l)  of  1910.120  states  the  following: 

An  emergency  response  plan  shall  be 
developed  and  implemented  to  handle 
anticipated  emergencies  prior  to  the 
commencement  of  emergency  response 
operations.  The  plan  shall  be  in  writing  and 
available  for  inspection  and  copying  by 
employees,  their  representatives  and  OSHA 
personnel.  Employers  who  will  evacuate 
their  employees  from  the  danger  area  when 
an  emergency  occurs,  and  who  do  not  permit 
any  of  their  employees  to  assist  in  handling 
the  emergency,  are  exempt  from  the 
requirements  of  this  paragraph  is  they 
provide  an  emergency  action  plan  in 
accordance  with  (29  CFR)  1910.38(a)  of  this 
part. 

Thus,  only  one  of  the  two  standards, 
either  1910.38  or  1910.120.  would  likely 
apply  in  a  single  facility.  OSHA  believes 
that  it  is  likely  that  smaller  facilities 
will  comply  with  the  provisions  of  29 
CFR  1910.38,  while  employers  whose 
facilities  are  large  enough  to  have 
s|}ecific  emergency  response  personnel 
available  will  comply  with  29  CFR 
1910.120. 
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OSHA  recognizes  that  all  sudden 
releases  of  BD  do  not  constitute  an 
«mergent:y  For  example,  the  accidental 
breaking  of  a  sampling  syringe 
containing  a  minute  amount  of  BD 
would  not  normally  constitute  an 
emergency  On  the  other  hand,  failure  of 
a  valve  on  a  reaction  vessel,  a  flange,  or 
a  safety  relief  valve  would  likely 
constitute  an  emergency.  OSHA  believes 
that  compliance  with  these 
requirements  will  ensure  that  affected 
employees  are  effectively  protected 
during  a  BD  emergency 

In  the  limited  reopening  of  the  BD 
re<:ord  in  March  1996,  OSHA  stated  that 
it  proposed  to  define  "Emergency"  as: 

•    *    *  any  occurrence  such  as.  but  not 
limitetl  to.  equipment  failure,  rupture  of 
containen.  or  failuni  of  »ontn)l  «quipment 
(hat  may  or  does  result  ui  an  unexpected 
signiHcaut  release  of  BD. 

The  agency  said  that  it  was  considering 
limiting  the  emergency  releases  to  those 
that  are  uncontrolled,  so  that  the  last 
phrase  of  the  definition  would  read: 
•   •   that  may  or  does  result  in  an 
uncontrolled  significant  release  of  BD. " 
it  then  asked  whether  this  addition 
adequately  clarifies  what  situations 
OSHA  considers  to  be  emergencies,  and 
whether  the  term  "significant  release" 
gives  adequate  guidance  to  employers  as 
to  how  much  BD  must  be  released  in 
order  to  constitute  an  emergency? 

Some  comment  was  received  on  this 
issue  and  it  is  discussed  in  the 
paragraph  dealing  with  the  definition  of 
the  term  emergency  situation  in  the 
definition  section  (b)  of  the  Summary 
and  Explanation. 

OSHA  has  chosen  to  use  the  term 
uncontrolled  occurrence  because  it  is 
more  descriptive  and  is  consistent  with 
the  Hazard  Communication  Standard 
(29  CFR  1910. 1200)  and  Hazardous 
Waste  Operations  and  Emergency 
Response  Standard  (29  CFR  1920.120). 
In  the  proposed  rule.  OSHA  included 
provisions  for  respiratory  nse  and  for 
alerting  employees  during  emergencies. 
These  have  been  omitted  from  this 
section  as  redundant.  Paragraph 
(i)(l)(iv)  sets  out  the  requirement  for 
respirator  use  during  emergencies. 
Paragraph  (k)(4)(ii)  sets  out  medical 
screening  requirements  for  those 
exposed  to  significant  releases  of  BD 

K.  Medical  Screening  and  Surveillance 

Where  appropriate,  medical  screening 
and  surveillance  programs  are  required 
by  section  6(b)(7)  of  the  OSH  Act  to  be 
included  in  OSHA  health  standards  to 
aid  in  determining  whether  the  health  of 
workers  is  adversely  affected  by 
exposure  to  toxic  substances.  The 
relationship  between  medical  screening 


and  medical  surveillance  was  clarified 
in  posthearing  comments  by  Dr.  William 
Halperin,  NIOSH   (Ex.  90.  p.4J 
According  to  Dr.  Halperin: 

The  term  "medical"  surveillance  is  often 
used  to  encompass  two  distinct  activities:  (1) 
Medical  screening:  the  search  for  early 
disease  and  (2)  medical  surveillance:  the 
ongoing  collection,  analysis  and 
dis.semination  of  health  related  information 
that  can  be  applied  to  the  promotion  of 
health  and  the  prevention  of  adverse  health 
effects  (Ex  90.  p  4) 

Paragraph  (k)  of  this  rule  clarifies 
OSHA's  intention  to  include  both 
activities  in  a  program  to  identify  and 
prevent  BD-related  disease. '^ 

Health  hazards  that  have  been  shown 
to  be  associated  with  occupational 
exposure  to  BD  include  leukemia,  non- 
Hodgkins  lymphoma,  and  anemia. 
Additionally,  adverse  reproductive  and 
developmental  outcomes  have  been 
observed  in  toxicologic  studies  of  male 
and  female  mice  The  medical  screening 
and  surveillance  program  specified  in 
parapaph  (k)  has  the  followins  goals: 

1  To  prevent  occupational  diseases 
related  to  BD  exposure; 

2.  To  detect  and  treat  BD-related 
disease  before  a  worker  would  routinely 
seek  medical  care:  and 

3.  To  provide  information  on  the 
adeouacy  of  the  PELs  for  BD. 

Although  most  of  the  medical 
screening  and  surveillance  provisions 
remain  the  same  as  in  the  pro|X>sal. 
several  changes  have  been  made.  These 
changes  include: 

(1)  Physical  examinations  are  requited 
once  every  three  years,  rather  than 
annually; 

(2)  An  annual  health  questionnaire  for 
workers  expoaed  to  BD  has  been  added; 

(3)  An  annual  complete  blood  count 
including  differential  and  platelet  count 
(GBC)  is  required; 

(4)  Medical  evaluation  of  employees 
required  to  wear  respirators,  including 
assessment  of  cardiopulmonary 
function,  is  no  longer  required  in  this 
rule,  and  employers  are  referred  to  29 
CFR  1910.134; 

(5)  Employees  with  past  BD  exposures 
that  meet  specific  criteria  must  be 
offered  continued  participation  in 
medical  screening  and  surveillance 
prom^ms; 

(6)  Activities  pertaining  to  medical 
screening  and  medical  surveillance  have 
been  more  clearly  delineated:  and 

(7)  Responsibility  for  the  program  has 
been  expanded  to  include  other  licensed 
health  care  professionals,  as  well  as 
physicians. 


"Nothing  io  this  standards  changes  tha  maanlng 
of  iha  tarm  "madical  tunrsillanca"  as  ii  hm  baan 

used  in  prwious  standards,  such  as  tha  i 

standards.  2«C3nt  ISlO.tOOl  and  192A.110. 


Paragraph  (k)(l)  specifies  the 
cirounstances  under  which  employers 
must  provide  medical  screening  and 
surveillance  for  employees  exposed  to 
BD.  Under  paragraph  (k)(l)(i)  this 
program  must  be  offered  to  each 
employee  with  exposure  to  BD  at 
concentrations  at  or  above  the  action 
level  on  at  least  30  days  a  year. 
Additionally,  it  must  be  made  available 
to  those  employees  who  have  or  may 
have  exposure  to  BD  at  or  above  the 
PELs  on  at  least  10  days  per  year. 

This  provision  remains  the  same  as 
that  contained  in  the  proposed  rule.  An 
alternative  set  of  criteria  for  employee 
coverage  was  suggested  in  the  joint 
labor-management  agreement  submitted 
to  OSHA  by  the  USWA  and  the  HSRP. 
(Exs.  118-12;  119)  T^  agreement 
would  have  raised  the  threshold  of 
employee  exposure  to  BD 
concentrations  at  or  above  the  action 
level  for  at  least  60  days  per  year,  and 
at  or  above  the  PELs  for  at  least  30  days 
per  year.  OSHA's  review  of  the  record 
did  not  produce  evidence  of  controversy 
for  the  trigger  levels  as  originally 
proposed.  In  fact.  Shell  Oil  Company 
provided  written  conunents  which 
stated  in  part. 

This  is  a  reasonable  definition  of  who  should 
be  covered,  with  a  time  factor  (30  days  a 
year)  for  exposures  at  or  above  the  action 
level  •    •   •  and  a  shorter  time  factor  (10  days 
a  year)  for  exposures  at  or  above  the  PEL 
•   *    •  or  STEL  *    *   •  (Ex.  32-27) 

Additionally,  designation  of  trigger 
levels  for  medical  screening  and 
surveillance  at  or  above  the  action  level 
for  30  days  and  at  or  above  the  PELs  for 
10  days  per  year  is  consistent  with  past 
OSHA  policy.  For  example,  in  the 
rulemaking  for  occupational  exposure  to 
coke  oven  emissions  OSHA  determined 
that  a  sp>ecific  time  period  is  the  most 
effective  and  administradvely  feasible 
method  to  adopt  in  order  to  exclude 
workers  with  very  limited  exposures, 
e.g..  temporary  assignments  during 
vacation  periods.  (41  FR  46777)  At  the 
same  time.  OSHA  was  concerned  that 
the  selected  time  period  be  sufficiently 
inclusive,  and  chose  a  cut-off  point  of 
30  days.  (41  FR  46777)  The  rulemaking 
for  occupational  exposure  to  inorganic 
arsenic  followed  the  same  policy.  (43  FR 
19620)  Subsequently,  the  health 
standard  for  occupational  exposure  to 
benzene  and  the  proposed  rule  for 
methylene  chloride  uaed  the  30/10 
triggers  for  inclusion  in  the  medical 
surveillance  program.  (29  CFR 
1910.1028;  56  FR  57036) 

This  overall  approach  to  employee 
selection  for  coverage  by  the  medical 
screening  and  surveillance  program  is 
baaed,  in  part,  on  the  theory  that  cancers 
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associated  with  BD  exposure  are  likely 
to  be  dose-related.  Thus,  employees 
exposed  for  only  a  few  days  a  year  may 
be  at  lower  risk  of  developing  BD- 
related  disease.  This  approach  allows 
employers  to  concentrate  valuable 
medical  screening  and  surveillance 
resources  on  higher  risk  employees. 

Another  change  in  the  coverage  of  the 
medical  screening  and  surveillance 
program  is  the  elimination  of  coverage 
based  only  on  required  respirator  use. 
The  proposal  specified  that  each 
employee  whose  exposure  to  BD 
requires  the  use  of  a  respirator, 
regardless  of  the  duration  of  exposure, 
be  covered  by  the  program.  In  the  final 
rule,  employees  using  respirators  will  be 
part  of  the  medical  screening  program  if 
they  are  over  the  action  level  or  PELs  for 
the  amount  of  time  stated  in  the  medical 
screening  provisions  (on  least  30  or 
more  days  for  the  action  level  and  on  10 
or  more  days  for  the  PELs).  This  change 
is  consistent  with  the  recommendations 
contained  in  the  labor-management 
agreement,  and  with  OSHA's  intention 
to  clearly  delineate  medical  screening 
requirements  for  employees  with 
chemical  specific  exposures  and  those 
who  must  wear  respirators,  irrespective 
of  the  specific  hazard.  (Ex.  118-12;  29 
CFR  1910.134)  OSHA  believes  that  the 
medical  screening  requirements  for 
respirator  usere  must  be  consistent  with 
the  provisions  contained  in  29  CFR 
1910.134.  Support  for  this  approach  was 
received  firom  several  industry 
representatives.  (Exs.  118-11;  118-13;     • 
118-14) 

The  proposed  rule  also  included  a 
provision  for  medical  evaluation  of 
cardiopulmonary  function  for  all 
employees  whose  exposures  require 
them  to  use  respira.ors.  This  evaluation 
was  supported  by  Dr.  Philip  Landrigan 
of  the  Mount  Sinai  Medical  Center.  He 
stated  that, 

•  *  "  the  cardiorespiratory  testing  for  people 
that  are  going  to  be  wearing  respirators  is 
very  much  indicated,  that  wearing  a 
respirator  increases  the  work  of  breathing.  It 
is  important  to  know  that  a  person  has 
sufficient  cardioreipiratory  capacity  to  be 
able  safiely  and  healthfully  to  be  able  to  work 
with  the  respirator  on.  (Tr.1/15/91,  p.  200) 

However  OSHA  received  several 
comments,  including  ones  from  Shell, 
CMA,  and  Dr.  James  A.  Saunders,  that 
disagreed  with  this  provision.  (Exs.  32- 
27;  112:  Tr.  1/18/91,  p.  1213-1214) 
According  to  CMA, 

All  employees  who  wear  respirators  should 
not  receive  an  evaluation  of  cardiopulmonary 
function.  As  in  the  benzene  standard,  a 
pulmonary  function  test  should  be  performed 
every  three  years  on  employees  who  wear 
respirators  for  at  least  30  days  per  year.  The 
caniiopuhnoaary  hmction  of  these 


employees  should  also  be  evaluated  but  no 
spiecific  test  should  be  required  except  as 
directed  by  the  examining  physician.  (Ex. 
112,  pp.  127-128) 

The  testimony  of  IDr.  Saunders,  who 
testified  on  behalf  of  the  CMA  BD  panel, 
supported  the  CMA  position  on  this 
issue.  (Tr.  1/18/91.  pp.  1213-1214) 
Shell  offered  the  following  opinion. 

This  is  not  a  reasonable  definition  of  who 
should  be  evaluated.  *  *  "  To  promulgate 
slightly  different  requirements  for  respirator 
user  evaluation  in  different  individual 
chemical  exposure  standards  only  creates 
confusion  and  nonimifonnity.  OSHA  needs 
to  finalize  a  respirator  standard  rather  than 
putting  different  details  in  each  standard. 
*  •  *  (Ex.  32-27,  attachment  U,  p.  3) 

In  the  final  rule,  OSHA  has  clarified 
its  position  on  medical  screening  and 
surveillance  for  employees  whose 
exposure  to  BD  requires  them  to  use  a 
respirator.  Eteterminations  regarding  an 
employee's  physical  ability  to  perform 
the  work  and  use  the  equipment  should 
be  made  pursuant  to  29  CFR  1910.134. 
Accordingly,  paragraph  (k){4)(iii)  has 
been  added  to  refer  employers  to  the 
standard  on  respiratory  protection,  and 
the  requirement  for  evaluation  of 
cardiopulmonary  function  has  been 
deleted  from  this  standard.  Comments 
that  support  these  changes  have  also 
been  received  from  labor  and  industry 
representatives  in  response  to  the 
limited  reopening  of  the  rulemaking 
record.  (Exs.  118-11;  118-13;  118-14; 
118-16) 

The  concept  for  paragraph  (k)(l)(ii) 
was  recommended  in  the  labor- 
management  agreement  submitted  to 
OSHA  by  the  USWA  and  the  nSRP.  It 
requires  that  employers  continue 
medical  screening  and  surveillance  for 
employees  after  they  have  transferred  to 
a  job  without  potential  exposure  to  BD 
when  their  work  histories  meet 
specified  criteria.  (Ex.  118-12)  These 
criteria  are:  (1)  Exposure  at  or  above  the 
8-hour  TWA  limit  or  STEL  on  30  or 
more  days  a  year  for  10  or  more  years; 
(2)  exposure  at  or  above  the  Action  level 
on  60  days  a  year  for  10  or  more  years: 
or  (3)  exposure  above  10  ppm  for  30 
days  in  ary  past  year.  (Ex.  118-12)  This 
would  also  include  employees  who 
transfer  to  low  exposure  BD  jobs, 
provided  that  their  work  histories  meet 
the  specified  criteria.  OSHA  welcomes 
this  new  provision  to  the  final  rule 
because  of  the  additional  protection  it 
affords  to  workers  with  a  history  jf 
occupational  exposure  to  BD.  The 
relatively  short  latency  periods 
associated  with  BD-related  diseases, 
which  range  from  4-9  years  to  15-20 
years,  provide  supporting  rationale  for 
this  provision. 


Objections  to  this  provision  were 
made  by  Texas  Petrochemic:als 
Corporation  and  Hampshire  Chemical 
Corporation  on  the  grounds  of 
unreliable  past  exposure  measurements 
and  recordkeeping.  (Exs.  118-6;  118-8) 
The  Air  Transport  Association  objected 
to  this  provision  on  the  groimds  that 
including  "employees  whose  past 
exposure  was  over  a  period  of  10  years 
seems  extreme."  (Ex.  118-18B)  Instead, 
they  suggested  a  "period  of  5  or  3  years" 
as  a  selection  criterion.  In  response  to 
these  concerns,  OSHA  believes  that  the 
epidemiologic  evidence  suggests  that 
these  workers  may  be  at  increased  risk 
of  BD-related  disease.  This  provision 
narrows  the  coverage  of  previously 
exposed  workers  to  those  with  the 
greatest  risk.  It  is  OSHA's  opinion  that 
this  approach  errs  on  the  side  of  caution 
for  this  group  of  workers.  Support  for 
this  requirement,  together  with  the 
provisions  of  paragraph  (k)(l)(i),  was 
offered  by  CMA  in  their  statement  that, 
"this  eligibility  standard  is  appropriate 
for  the  medical  surveillance  program 
and  will  effectively  protect  employees 
most  at  risk."  (Ex.  118-13)  OSHA  is  of 
the  opinion  that,  when  taken  in 
conjunction  with  the  entire  labor- 
management  agreement,  the 
requirement  to  include  employees  with 
historical  BD  exposure  will  be 
protective  for  high  risk  employees  and 
provide  valuable  data  for  the  medical 
surveillance  portion  of  this  section, 
paragraph  (k)(8)(i). 

Paragraph  (k)(l)(iii)  requires  that 
coverage  in  the  medical  screening  and 
surveillance  program  must  be  extended 
to  each  employee  exposed  to  BD 
following  an  emergency  situation 
regardless  of  the  airborne  concentrations 
of  BD  normally  present  in  the 
workplace.  Where  very  large  amounts  of 
BD  are  maintained  in  a  sealed  system, 
routine  exposure  may  be  essentially 
zero.  However,  system  failure  might 
result  in  catastrophic  exposures.  Thus, 
employers  who  have  identified 
operations  where  there  is  potential  for 
an  emei^ncy  involving  BD  must  take 
the  necessary  action  to  implement  an 
emei^ncy  plan,  as  required  in  29  CFR 
1910.38.  Additionally,  employers  must 
ensure  that  emergency  medical  care  is 
available  to  exposed  employees,  and 
that  such  care  is  rendered  by  physicians 
or  other  licensed  health  care 
professionals  with  knowledge  of  the 
acute  and  chronic  toxicity  of  BD. 

Paragraph  (k)(2)  addresses  program 
administration.  Specifically,  this 
provision  requires  that  the  medical 
screening  and  surveillance  program  be 
provided  without  cost  to  the  employee, 
vtrithout  loss  of  pay,  and  at  a  reasonable 
time  and  place.  It  is  OSHA's  opinion 
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that  this  provision  is  necessary  to 
encourage  employee  (Muiicipation.  This 
same  requirement  was  contained  in  the 
proposal.  Furthermore,  it  is  consistent 
with  other  OSHA  health  standards  as 
well  as  with  provisions  contained  in  the 
OSH  Act. 

Additionally,  paragraph  (k)(2Kii) 
requires  that  all  physical  examinations, 
medical  procedures,  and  health 
questionnaires  be  administered  by  a 
"physician  or  other  licensed  haaith  care 
professional,"  deHned  as  an  individual 
whose  legally  permitted  scope  of 
practice  (i.e..  license,  registration,  or 
certification)  allows  him  or  her  to 
independently  provide  or  be  delegated 
the  responsibility  to  provide  some  or  all 
of  the  health  care  services  required  by 
paragraph  (k)  of  this  section.  The 
propoaal  required  that  all  medical 
procedures  be  performed  by  or  under 
the  supervision  of  a  licensed  physician. 

However,  OSHA  has  long  been 
considering  the  issue  of  whether  and 
how  to  specify  the  particular 
professionals  who  are  to  perform 
medical  surveillance  in  all  of  its 
standards.  The  Agency  has  determined 
that  other  professionals  who  are 
licensed  under  state  laws  to  provide 
medical  screening  and  surveillance 
services  would  also  be  appropriate 
providers  of  such  services  for  the 
purposes  of  the  BD  standard.  The 
Agency  recognizes  that  the  personnel 
able  to  provide  the  required  medical 
screening  and  surveillance  may  vary 
from  state-to-state  depending  on  the 
state's  licensing  laws.  Under  the  final 
rule,  an  employer,  af^er  be<:oming 
familiar  with  state  laws  delineating 
scope  of  practice  for  vanous  licensed 
health  care  professionals,  has  the 
flexibility  to  retain  the  services  of  a 
range  of  qualified  licensed  health  care 
professionals,  thus  potentially  reducing 
cost  and  inconvenience  for  employers, 
and  easing  compliance  burdens. 

In  the  future,  OSHA  may  attempt, 
with  the  cooperation  of  interested 
stakeholders,  to  specify  which  health 
care  professionals  are  the  most 
appropriate  to  perform  each  of  a  variety 
of  diagnostic,  therapeutic,  medical 
management  and  other  services.  The 
more  generic  approach  contained  in  this 
standard  does,  however,  signal  OSHA's 
belief  that  employees  should  have 
access  to,  and  that  employers  should 
retain,  when  feasible,  those 
professionals  with  the  greatest  level  of 
expertise  in  discriminating  between 
medical  problems  associated  with 
occupational  or  environmental 
exposures  and  those  associated  with 
organic  conditions  unrelated  to 
exposure.  While  the  limited  numbers  of 
occupational  physicians  and 


occupational  hsalth  nurses  available  to 
perform  these  services  is  increasing, 
such  expertise  does  not  necessarily 
correlate  with  any  [>articular  credential. 

The  final  program  administration 
requirement,  paragraph  (k)(2)(iii),  is  for 
all  laboratory  teats  to  be  conducted  by 
an  accredited  laboratory.  This  provision 
is  consistent  with  other  health 
standards,  including  benzene  (29  CFR 
1910.1028).  bloodbome  pathogens  (29 
CFR  1910.  1030).  and  lead  (29  CFR 
1910.1025).  Furthermore.  OSHA 
believes  that  this  requirement  is  a 
necessary  element  for  quality  control  in 
the  medical  screening  and  surveillance 
program. 

Tne  required  frequency  of  medical 
screening  activities  is  shown  in 
paragraph  (k)(3).  For  each  employee 
covered  under  paragraphs  (k)(l)(i}-(ii),  a 
health  questionnaire  and  CBC  are 
required  every  year.  Additionally, 
physical  examinations  must  be  provided 
at  specified  intervals:  (1)  An  initial 
physical  examination  if  twelve  months 
or  more  have  elapsed  since  the  last 
physical  examination  conducted  as  part 
of  a  medical  screening  program  for  BD 
exposure:  (2)  a  preplacement 
examination  before  assumption  of 
duties  by  the  employee  in  a  job  with  BD 
exposure:  (3)  every  three  years  after  the 
initial  or  preplacement  physical 
examination:  (4)  at  the  discretion  of  the 
physician  or  other  licensed  health  care 
professional:  (5)  a  termination  of 
exposure  examination  at  the  time  of 
employee  reassignment  to  an  area  where 
exposure  to  BD  is  below  the  Action 
level,  if  the  employee's  past  exposure 
history  does  not  meet  the  criteria  of 
paragraph  (k)(l)(ii)  for  continued 
participation  in  the  program,  and  if 
twelve  months  or  more  nave  elapsed 
since  the  last  physical  examination:  and 
(6)  at  termination  of  employment,  if 
twelve  months  or  more  nave  elapsed 
since  the  last  physical  examination. 

There  are  several  differences  between 
the  proposed  and  final  rules  regarding 
the  type  and  frequency  of  medical 
screening  activities.  First,  the  initial 
physical  examination  provided  under 
this  section  must  be  provided  only  "if 
twelve  months  or  more  have  elapsed 
since  the  last  physical  examination 
conducted  as  part  of  a  medical 
screening  program  for  BD  exposure." 
This  addition  to  the  proposal  language 
was  made  to  prevent  unnecessary  extra 
physical  examinations  when  the 
medical  screening  and  surveillance 
portion  of  the  final  rule  becomes 
effective.  It  is  OSHA's  opinion  that,  if  an 
employee  has  received  a  physical 
examination  as  part  of  a  medical 
screening  program  for  BD  within  the 
past  year,  a  repeated  physical 


examination  conducted  just  to  coincide 
with  the  pnNnulgation  of  this  rule 
would  be  unnecessary  and  costly  to  the 
employer  and  burdensome  for  the 
employee.  However,  evaluation  of  the 
data  for  the  entire  group  of  BD  exposed 
workers  would  still  need  to  be  done  to 
comply  with  the  surveillance  portion  of 
this  paragraph. 

Second,  the  requirement  for 
preplacement  evaluations  has  been 
changed  from  "before  the  time  of  initial 
assignment  of  the  employee"  to  "before 
assumption  of  duties  by  the  employee." 
This  change  reflects  comments  received 
frt>m  Shell,  which  stated. 

*  *  *  before  the  time  of  initial  assignment  of 
the  employee  is  not  effective.  OSHA  should 
make  clear  that  what  is  meant  is  at  the  time 
of  initial  assignment  or  transfer  into  a  job 
meeting  the  entry  criteria,  and  prefsrabla 
before  assumption  of  duties  in  such  an 
assignment  (Ex.  32-27.  attachment  U.  p.  4) 

OSHA  agrees  that  this  wording  more 
clearly  reflects  the  intention  behind  this 
requirement  for  preplacement 
examinations.  Such  examinations  are 
intended  to  evaluate  an  employee's 
ability  to  work  in  a  safe  and  healthful 
manner  in  a  specific  work  environment. 
Additionally,  they  establish  a  baseline 
of  information  against  which  future 
health  status  changes  can  be  compared. 

Third,  the  frequency  of  physical 
examinations  has  been  changed  from 
once  a  year  to  every  three  yean 
following  the  initial  or  preplacement 
examination.  Several  comments  were 
received  that  addressed  the  frequency  of 
these  examinations.  For  example.  CMA 
offered  the  opinion  that,  "requiring  a 
complete  physical  examination  each 
year  is  unreasonable  and  excessively 
burdensome."  (Ex.  112,  p.  131)  Dr. 
Saunders,  testifying  on  behalf  of  the 
CMA  BD  panel,  also  objected  to  annual 
physical  examinations,  stating  that  they 
are  "unreasonable  and  wasteful  of 
limited  medical  resources."  (Tr. 
1/18/91.  p.  1210)  OSHA  agrees  that  an 
annual  physical  examination  is  not  the 
most  effective  medical  screening 
activity  to  detect  BD-related  disease, 
and  thus  has  changed  this  requirement. 
However.  OSHA  does  not  agree  with 
CMA  that  physical  examinations  should 
only  be  provided  "where  warranted  by 
symptoms  of  adverse  health  eff^ects  that 
might  be  related  to  butadiene 
exposure."  (Ex.  112,  p.  127)  Such  an 
approach  would  ignore  principles  of 
medical  screening  and  surveillance,  i.e.. 
early  identification  of  disease  before 
medical  care  would  routinely  be  sought. 
Most  recently,  support  has  been 
expressed  by  both  labor  and  industry 
representatives  for  this  frequency 
schedule.  (Exs.  118-12;  118-13) 
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Fourth,  under  the  ftnai  ruie 
employees  covered  by  the  medical 
screening  and  surveillance  program 
must  be  offered  an  annual  health 
questionnaire  and  a  CBC.  It  is  OSKA  s 
opinion  that  these  medical  evaluation 
activities  will  be  effective  in  detecting 
signs  and  symptoms  of  BD-related 
disease  that  occur  in  the  interval 
between  physical  examinations. 
Furthermore,  they  allow  for  greater 
efficiency  of  medical  resource 
utilization.  Support  for  this  approach  to 
medical  screening  has  been  shovra  in 
the  labor-management  agreement 
submitted  to  OSHA.  (Ex.  118-12;  118- 
13) 

Fifth,  to  allow  for  the  application  of 
professional  judgement  in  the  care  of 
employees  exposed  to  BD,  physical 
examinations  are  to  be  provided  at  the 
discretion  of  the  physician  or  other 
licensed  health  care  professional 
reviewing  the  annual  health 
questionnaire  and  blood  test  results. 
This  provision  not  only  creates  a 
mechanism  for  immediate  response  to 
abnormal  questionnaire  responses  or 
laboratory  results,  but  provides 
flexibility  by  eliminating  the 
requirement  for  unnecessary  phj^ical 
examinations  and  requiring  physical 
examinations  when  they  are  indicated. 

The  sixth  diffierence  between  the 
NPRM  and  the  final  rule  pertaining  to 
the  frequency  of  physical  examinations 
concerns  those  that  occur  at  termination 
of  employment  or  at  the  time  of 
employee  reassignment  to  an  area  where 
exposure  to  BD  is  below  the  action 
level,  if  the  employee  has  not  been 
exposed  over  the  action  level  or  the 
PELs  for  the  requisite  period  of  time  and 
if  twelve  months  or  more  have  elapsed 
since  the  last  physical  examination.  The 
NPRM  required  a  termination  physical 
examination  "if  three  months  or  more 
have  elapsed  since  (the)  last  annual 
medical  examination."  The  final  rule 
extends  this  time  interval  to  a  lapse  of 
one  year  or  more. 

The  frequency  of  medical  evaluations 
for  employees  exposed  to  BD  following 
an  emergency  situation  is  specified  in 
paragraph  (k](3)lii).  Medical  screening 
in  this  situation  is  required  to  be 
conducted  as  quickly  as  possible,  but  no 
later  than  48  hours  after  the  event.  This 
requirement  is  supported  in  part  by  the 
labor-management  agreement  that 
recommended  these  medical 
evaluations  to  "be  performed  as  quickly 
as  possible,"  (Ex.  118-12,  p.l6)  OSHA 
has  added  the  stipulation  "but  not  later 
than  48  hours  after  the  exposure"  to 
ensure  that  a  baseline  CBC  is  obtained 
within  that  time  period.  An  accurate 
CBC  baseline  reading  is  vital  for 
comparison  with  subsequent  CBC 


vaiues-  jji  order  ic  detect,  signifrcani 
deviations  froir  normal. 

Finally,  paragraph  fk)(3}liii)  addresses 
medical  evaluations  for  employees  who 
must  wear  a  respirator  by  referring 
employere  to  29  CFR  1 91U.134  This 
change  from  the  NPRM  is  consistent 
with  comments  received  from  Shell, 

*  *  *  Respirator  user  medical  evaluation 
should  have  some  uniformity,  regardless  of 
the  exposure.  To  promulgate  sli^tly 
diSersnt  requirements  for  respirator  user 
evaluation  in  different  individual  chemical 
exposure  standards  only  creates  confusion 
and  nonuniformity.  OSHA  needs  to  finalize 
a  respirator  standard  rather  than  putting 
different  detaik  in  each  standard.  *  *  *  (Ex. 
32-27,  attachment  D,  p.  3) 

This  approach  further  clarifies  OSHA's 
intention  to  distinguish  between  health- 
related  issues  of  employees  who  wear 
respiratora  and  those  who  are  exposed 
to  BD.  Support  for  the  separation  of 
these  issues  was  provided  by  both  labor 
and  industry  representatives.  (Ex,  118- 
12;  118-13;  118-11;  118-14;  119) 

Paragraph  (k)(4)  covers  the  required 
content  of  medical  screening.  One  of  the 
required  components  is  a 
comprehensive  occupational  and  health 
history  that  is  updated  annually.  This 
history  must  place  particular  emphasis 
on  the  hematopoietic  and 
reticuloendothelial  systems,  including 
exposure  to  chemicals,  in  addition  to 
BD,  that  may  have  an  adverse  effect  on 
these  systems,  the  presence  of  signs  and 
symptoms  that  mi^t  be  related  to 
disorders  of  these  systems,  and  any 
other  information  determined  by  the 
physician  or  other  licensed  health  care 
professional  to  be  necessary.  OSHA  has 
restated  the  intended  focus  of  the 
occupational  and  health  history  to  more 
clearly  reflect  current  knowledge  of  BD 
epidemiology.  While  OSHA  is  not 
spediying  the  format  of  the 
questionnaire,  samples  provided  in 
Appendix  F  indicate  the  minimum 
information  that  must  be  obtained 
through  the  use  of  any  questionnaire  to 
comply  with  the  requirements  of  this 
paragraph, 

A  complete  occupational  and  health 
history  is  one  pari  of  a  thorough  medical 
evaluation.  More  specifically,  however, 
for  workers  who  are  exposed  to  BD  this 
history  has  several  focused  goals.  First, 
the  initial  history  may  identify  workers 
who  are  potentially  at  increased  risk  of 
adverse  health  effects  from  exposure  to 
BD.  For  example,  as  suggested  by  Dr. 
William  Halperin  of  NIOSH  on  cross 
examination,  "[i]t  may  be  reasonable  to 
advise  workers  with  a  previous  history 
of  leukemia  or  Ijmiphoma  to  avoid 
exposure  to  (BD)  *   *   *"  (Tr.  1/17/91,  p. 
705)  Personal  risk  factors,  such  as 
existing  hematologic  abnormalities,  that 


aisu  place  a  workei  ai  increased  risk  of 
BD-reiatec  aisease,  may  also  be 
idenf  tied  throogr  the  health  history. 
Addiuonall;".  predisposition  to 
lymphomas  is  associated  with  immune 
deficiency  syndromes. 

Second,  the  initial  and  uptdated 
occupational  and  health  history  will 
have  a  training  efiect  on  workers  by 
educating  them  about  the  potential 
adverse  health  effects  from  exposure  to 
BD.  Over  time  OSHA  believes  that 
informed  workers  will  be  more  likely  to 
seek  medial  attention  for  signs  and 
symptoms  that  may  be  associated  with 
BD  exposure.  Third,  the  initial  history 
will  provide  a  critical  baseline  of  health 
status  against  which  any  changes  can  be 
compared.  Finally,  the  health 
questionnaire  might  also  suggest  to  the 
physician  or  other  licensed  health  care 
professional  additional  medical  tests  or 
procediues  that  would  be  prudent  to 
offer  to  the  employee. 

Another  required  component  of 
medical  screening  for  BD  is  a  complete 
physical  examination,  with  special 
emphasis  on  the  spleen,  liver,  lymph 
nodes  and  skin.  The  physical 
examination  for  BD  exposed  employees 
provides  an  opportunity  for  direct 
observation  and  palpation  of  target 
organs  such  as  the  lymph  nodes,  liver, 
and  spleen.  Specifically,  the  physician 
or  other  licensed  health  care 
professional  would  be  looking  for  signs 
of  lymphadenopathy  (enlarged  lymph 
nodes),  splenomegaly  (enlai;ged  spleen), 
or  hepatomegaly  (enlarged  liver). 
Although  lymphadenopathy  is  not 
specific  for  either  lymphoma  or 
leukemia,  the  physical  examination 
provides  an  opportunity  to  detect  this 
finding  before  symptoms  develop.  This 
rationale  was  rejected  by  Dr.  Saunders 
in  his  testimony.  (Tr.  1/18/91.  p.  1211- 
1212)  However,  according  to  Dr. 
Halperin  of  NIOSH.  "[sjome  individuals 
may  benefit  by  receiving  treatment  at 
this  earlier  point  in  the  course  of  their 
disease."  (Ex.  90,  p.  5)  Dr.  Dennis  D. 
Weisenburger.  an  expert  witness  for 
OSHA,  also  offered  testimony  that 
supported  this  basis  for  periodic  , 

physical  examination  of  BD  exposed 
employees.  (Tr.  1/16/91,  pp.  275-276) 

'The  final  required  medical  screening 
activity  is  a  complete  blood  count 
(CBC).  A  CBC  consists  of  a  white  blood 
cell  (WBC)  count,  hematocrit, 
hemoglobin,  dififierential  WBC  count, 
platelet  coimt,  red  blood  cell  (RBC) 
count,  and  WBC  and  RBC  morphology. 
(Ex.  23-55)  It  is  an  important 
component  of  the  medical  screening 
program  because  acute  leukemia  may,  in 
some  cases,  be  diagnosed  with  the  aid 
of  a  CBC  prior  to  the  onset  of  symptoms. 
Additionally,  the  CBC  is  an  effective  test 
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for  the  detection  of  anemia,  which  may 
result  from  BD  exposure.  (Tr.  1/17/91.  p. 
784) 

Animal  evidence  suggests  that  BD 
afiiacts  the  bone  marrow,  resulting  in 
anemia.  In  mice,  inhalation  of  BD  at 
1.250  ppm  resulted  in  a  decrease  in 
circulating  erythrocytes,  total 
hemoglobin  and  hematocrit,  an  increase 
in  mean  corpuscular  volume,  and 
leukopenia  (a  decrease  in  the  WBC 
count),  due  mainly  to  a  decrease  in 
segmented  neutrophils.  (Ex.  23-12) 
These  findings  are  consistent  with  a 
diagnosis  of  macrocytic  megaloblastic 
anemia,  suggesting  that  a  CBC  with  a 
leukocyte  count  might  yield  information 
on  overexposixre  to  BD. 

Additionally,  changes  in  hemoglobin 
level,  thrombocyte  (platelet)  count,  and 
leukocyte  count  occur  in  the  presence  of 
leukemia.  However,  the  detection  of 
leukemia  at  a  pre-clinical  phase,  i.e.. 
prior  to  onset  of  symptoms,  may  not 
lead  to  improved  treatment  outcomes. 
The  value  of  early  disease  detection,  in 
this  case,  is  that  it  provides  an 
opportunity  to  terminate' further 
potential  exposure  to  BD.  An  employee 
who  already  has  hematologic 
abnormalities  due  to  leukemia  should 
avoid  exposure  to  BD  and  any  other 
chemicals  that  could  accelerate  or 
worsen  cytopenias  and  blood  cell 
dysfunction. 

Abnormality  in  blood  counts  is  found 
in  only  37  percent  of  patients  with  bone 
marrow  infiltration.  The  correlation 
between  peripheral  blood  counts  and 
marrow  involvement  by  lymphoma  is 
poor.  However,  examination  of  the 
peripheral  smear  in  patients  with  non- 
Hodgkins  lymphoma  may  yield 
evidence  of  malignant  cells  in  about  15 
percent  of  patients.  (Ex.  23-52.  p.  1.357) 

A  CBC  would  also  be  a  valuable 
screening  tool  for  disorders  other  than 
leukemia  and  lymphoma.  According  to 
testimony  offered  by  OSHA's  exjjert 
witness  Dr.  Dennis  D.  Weisenburger. 

*   *   *  the  occurrence  of  other  diseases  of 
the  blood  and  blood  forming  organs  should 
also  be  critically  examined  in  workers  with 
BD  exposure,  particularly  blood  cytopenias. 
bone  marrow  failure,  aplastic  anemia,  and 
the  myelodysplastic  (pre- leukemic) 
syndromes,  which  have  also  been  associated 
with  other  chemical  agents.  (Ex.  39.  p.  11) 

Because  the  latency  period  for 
development  of  lymphohematopoietic 
disorders  and  cancers  is  relatively  short, 
e.g..  death  from  leukemia  may  occur  in 
as  little  as  3-4  years  after  initial 
exposure,  a  CBC  performed  annually  is 
reasonable  and  prudent.  (Ex.  39,  p.  9) 
The  combination  of  an  annual  CBC 
and  a  physical  examination  every  three 
years  balances  both  the  need  to  diagnose 
leukemias  (CBC)  and  lymphomas 


(physical  examination)  at  an  early  stage, 
and  the  limited  number  of  case*  likely 
to  be  identified  through  the  screening 
program.  OSHA  believes  that  waitii^  for 
sentinel  cases  to  be  identified  would 
place  other  employees  at  risk  of  chronic 
BD-related  illnesses,  such  as  leukemias 
and  lymphomas.  The  more  quickly  such 
illnesses  are  recognized,  the  sooner 
workplace  modifications  may  be 
instituted  to  protect  the  health  of  other 
employees.  An  annual  CBC.  in  addition 
to  a  health  questionnaire,  is  an  efficient 
means  of  using  medical  screening 
resources  to  detect  early  leukemia  or 
anemia  in  individuals,  while 
simultaneously  providing  data  that  can 
be  used  to  protect  the  whole  population 
of  exposed  employees.  A  medical 
screening  strategv  that  includes  an 
annual  C3C andbealth  questionnaire 
with  physical  examinations  provided 
every  three  years  has  received  support 
from  both  labor  and  industry 
representatives.  (Exs.  118-12: 118-13) 

To  allow  for  individual  differences 
among  covered  employees,  as  well  as 
professional  judgement,  provision  is 
made  for  inclusion  of  any  other  test 
which  the  examining  physician  or  other 
licensed  health  care  professional  deems 
necessary.  This  requirement  is  provided 
to  ensure  that  adequate  flexibility  is 
incorporated  into  the  standard,  so  that 
any  occupational  diseases  due  to  BD 
exposure  are  adequately  diagnosed  and 
treated.  Furthermore,  this  provision  is 
consistent  with  previously  promulgated 
health  standards. 

Medical  screening  requirements  for 
employees  exposed  to  BD  in  an 
emergency  situation  focus  on  the  acute 
efl^ects  of  BD  exposure.  These  effiects 
include:  Irritation  of  the  eyes,  nose, 
throat,  lungs,  or  skin:  blurred  vision: 
coughing:  drowsiness:  nausea:  and 
headache.  At  a  minimum,  the  required 
medical  screening  components  include: 
A  CBC  within  48  hours  of  the  exposure 
and  then  monthly  for  three  months:  and 
a  physical  examination  if  the  employee 
reports  symptoms  related  to  any  of  the 
acute  effects.  Employee  participation  in 
the  medical  screening  and  surveillance 
program,  subsequent  to  a  BD  exposure 
from  an  emergency  situation,  need  not 
continue  for  the  duration  of 
employment.  This  limitation  on 
employee  inclusion  after  emergency 
exposure  is  supported  in  comments 
received  from  Shell.  (Ex.  32-27,  Att.  U, 
pp.  3-4)  However,  to  accommodate 
management  of  individual  cases, 
continued  employee  participation  in  the 
medical  screening  and  surveillance 
program,  beyond  the  minimum 
requirements,  is  left  to  the  discretion  of 
the  physician  or  other  health  care 
professional. 


Additionally,  the  time  frame  fm  the 
collection  of  the  blood  specimen  has 
been  extended  from  immediately  after 
the  emergency  to  "within  48  hours  of 
the  exposure  and  then  monthly  for  three 
months."  Again,  support  for  this 
approach  was  providiad  by  Shell. 

"hnmediatBly"  after  every  emergency  may 
not  be  possible  or  even  reasonable.  We 
suggest  "as  soon  as  possible"  after  a 
significant  exponm  from  an  emergency 
event  and  at  least  wdthin  48  hours.  *  *  *  (Ex. 
32-27.  attKhraent  D,  p.4) 

Further  support  for  this  medical 
screening  strategy  following  an 
emergency  situation  was  provided  by 
Dr.  William  Halperin.  NIOSH. 

The  life  span  of  a  red  blood  cell  is 
approximately  120  days.  Thus,  the  results  of 
a  medical  examinatioa  shortly  after  a  high 
exposure  may  be  normal  despite  aevBrely 
compromiaed  blood-producing  capacity.  If  an 
exposure  is  high  enough  to  warrant  a  medical 
examination,  then  it  would  be  reasonable  to 
obtain  a  baseline  hematologic  examination  at 
the  time  of  exposure,  followed  by 
reexaminations  at  30, 60,  and  90  days.  (Bx. 
90) 

A  physical  examination  is  required 
only  if  the  employee  reports  symptoms 
related  to  the  acute  effects  after 
exposure  to  BD  in  an  emergency 
situation.  Comments  submitted  by  Shell 
support  the  idea  that  not  every  exposure 
in  an  emergency  situation  necessitates  a 
physical  examination.  (Ex.  32-27, 
attachment  D,  p.  4)  It  is  OSHA's  opinion 
that  this  approach  provides  flexibility, 
as  suggested  by  Dr.  Saunders.  (Tr.  1/18/ 
91,  p.  1214-1213)  Contrary  to  the 
suggestion  by  CMA,  it  does  not  leave  the 
need  and  frequency  for  medical 
examinations  following  an  emeigency 
situation  completely  to  the  judgement  of 
the  physician.  (Ex.  112,  p.  128)  Thus, 
OSHA  believes  the  final  rule  adopts  a 
moderate,  yet  protective,  approadi  for 
medical  evaluation  requirements  for 
employees  exposed  to  BD  in  an 
emergency  situation. 

Paragraph  (k)(5)  addresses  additional 
medical  evaluations  and  referrals. 
Whenever  the  results  of  medical 
screening  indicate  abnormalities  of  the 
hematopoietic  or  reticuloendothelial 
systems,  for  which  a  non-occupational 
cause  is  not  readily  apparent  to  the 
health  care  professional,  the  employee 
shall  be  referred  to  an  appropriate 
specialist,  e.g.,  bematologist,  for  further 
evaluation.  The  content  of  the 
evaluation  is  left  to  the  professional 
judgement  of  the  specialist  to  whom  the 
employee  is  referred.  This  provision  is 
essential  to  ensure  that  employees 
receive  prompt  diagnosis  at  the  earliest 
stage  possible,  when  treatment  is  most 
likely  to  be  effective. 
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In  the  NPRM,  the  paragraph  on 
additional  examinations  and  referrals 
contained  a  provision  for  the  content  of 
the  medical  examinations  or 
consultations  to  include,  "evaluation  of 
fertility  and  other  tests,  if  requested  by 
the  employee  and  deemed  appropriate 
by  the  physician."  (55  FR  32736  at 
32806)  After  evaluation  of  all  factors 
presented  in  the  rulemaking,  the  Agency 
has  deleted  the  provision  for  fertility 
testing  from  the  final  rule.  However, 
given  the  observations  in  experimental 
animals,  the  medical  screening  and 
surveillance  program  provided  by  the 
employer  should  address  the  potential 
reproductive  and  developmental 
problems  of  workers  exposed  to  BD. 
(The  reader  is  referred  to  the  Health 
Effects  section  of  this  preamble.)  The 
sample  health  questionnaires  provided 
in  Appendix  F  include  examples  of 
questions  that  address  repnxiuctive  and 
developmental  health  concerns. 

Information  that  the  employer  must 
provide  to  the  examining  physician  or 
other  licensed  health  care  provider  is 
listed  in  paragraph  (k)(6).  Specifically, 
that  information  includes:  (1)  A  copy  of 
the  BD  standard:  (2)  a  description  of  the 
employee's  duties  as  they  relate  to  BD 
exposure;  (3)  the  employee's  actual  or 
representative  BD  exposure  level;  (4)  a 
description  of  required  pertinent 
personal  protective  equipment;  and  (5) 
information  fit>m  previous  employment- 
related  medical  evaluations  which  the 
physician  or  other  licensed  health  care 
professional  may  not  otherwise  have 
available.  The  purpose  of  this 
requirement  is  to  provide  information 
necessary  for  the  physician  or  other 
licensed  health  care  professional  to 
make  an  informed  determination 
regarding  whether  the  employee  may  be 
at  increased  risk  bom  exposure  to  BD. 

Paragraph  (k)(7)  requires  employers  to 
ensure  that  the  physician  or  other 
licensed  health  care  professional 
produces  a  written  opinion  of  the 
evaluation  results  and  provides  a  copy 
to  the  employer  and  employee  within  15 
business  days  of  the  medical  evaluation. 
OSHA  rejected  Shell's  suggestion  of 
extending  the  time  fi-ame  for  provision 
of  the  written  opinion  to  the  employee 
from  15  to  30  days.  (Ex  32-27}  In 
OSHA's  opinion  30  days  is  too  long  to 
wait  to  inform  employees  of  the  results 
of  the  medical  evaJuation.  However, 
OSHA  agrees  with  the  recommendation 
made  in  the  labor-management 
agreement  to  specify  "business  days." 
(Ex.  118-12,  p.l8)  It  is  OSHA's  opinion 
that  this  recommendation  does  not 
adversely  impact  the  health  of 
employees  in  the  medical  screening  and 
surveillance  program  and,  yet,  it 


provides  a  more  practical  time  fivme  for 
the  communication  of  this  information. 

The  written  opinion  must  contain  the 
results  of  the  medical  evaluation  that 
are  pertinent  to  BD  exposure,  an 
opinion  concerning  whether  the 
employee  has  any  detected  medical 
conditions  which  would  place  the 
employee's  health  at  increased  risk  of 
material  impairment  iroia  exposure  to 
BD,  and  any  recommended  limitations 
on  the  employee's  exposure  to  BD.  This 
opinion  must  be  developed  with 
consideration  given  to  a  comparison  of 
all  available  medical  evaluation  results 
for  occupational  exposure  to  BD.  OSHA 
recommends  that  the  physician  or  other 
licensed  health  care  professional  use  a 
flow  sheet  to  chart  temporal  changes  in 
the  CBC.  The  occurrence  of  temporal 
changes  in  the  CBC  indices,  even  if  the 
actual  results  remain  within  normal 
limits,  should  be  considered  when 
evaluating  risk  of  material  impairment 
to  health,  as  well  as  the  overall  medical 
opinion. 

Additionally,  the  vnitten  opinion 
must  include  a  statement  that  the 
employee  has  been  informed  of  the 
medical  evaluation  results  and  any 
conditions  resulting  bom  BD  exposure 
that  require  further  explanation  or 
treatment.  This  vmtten  opinion  shall 
not  contain  any  information  that  is  not 
related  to  the  employee's  ability  to  work 
with  BD.  In  rendering  this  opinion,  the 
physician  or  other  licensed  health  care 
professional  must  rely  on  the  results 
obtained  from  the  medical  evaluation. 
This  provision  does  not  negate  the 
ethical  obligation  of  the  physician  or 
other  health  care  professional  to 
transmit  any  other  adverse  findings 
directly  to  the  employee. 

Medical  surveillance  requirements  are 
specified  in  {>aragraph  (k)(8).  This 
provision  requires  the  employer  to 
ensure  periodic  review  of  information 
obtained  from  the  medical  screening 
program  activities  to  determine  whether 
the  health  of  the  employee  population 
of  that  employer  is  adversely  affected  by 
exposure  to  BD.  This  requirement  is 
meant  to  clarify  OSHA's  longstanding 
policy  that  individual  data  collected 
during  medical  screening  activities 
should  be  examined  in  the  aggregate, 
vtrith  personal  identifiers  removed,  so 
that  ]}opulation  trends  or  patterns  can 
be  observed  and  appropriately  managed. 
This  medical  stirveillance  provision 
does  not  require  employers  to  conduct 
epidemiologic  or  any  other  type  of 
research  studies,  although  such  studies 
are  certainly  not  precluded. 

It  is  OSHA's  opinion  that  this 
information  review  will  provide 
employere  with  supplemental  evidence 
of  Uie  effectiveness  of  tbeir  exposure 


control  strategies.  The  employer's 
obligations  regarding  medical 
surveillance  may  be  limited  to  a 
determination  that  all  medical 
evaluation  results  are  within  normal 
limits  and  temporal  changes  in  these 
results  have  not  occurred.  However, 
should  a  pattern  of  abnormal  findings  be 
identified,  the  employer  may  have  an 
opportunity  for  primary  prevention  of 
BI>-related  disease.  Information  learned 
bom  medical  surveillance  activities 
must  be  disseminated  to  employees 
covered  by  the  medical  screening  and 
surveillance  program  provision,  as 
defined  in  paragraph  (k)(l). 

L.  Hazard  Communication 

The  requirements  for  hazard 
communication  have  been  moved  from 
proposed  paragraph  (j),  redesignated 
and  promulgated  as  paragraph  (1)  of  the 
final  rule.  Tihe  paragraph  addressing 
hazard  communication  in  the  final  BD 
rule  is  consistent  with  the  requirements 
of  OSHA's  Hazard  Communication 
Standard  (HCS).  The  HCS  requires  all 
employers  to  provide  information 
concerning  the  hazards  of  workplace 
chemicals  to  their  employees,  llie 
transmittal  of  hazard  information  to 
employees  is  to  be  accomplished  by 
such  means  as  container  labeling  and 
other  forms  of  warning,  material  safety 
data  sheets,  and  employee  training. 

Signs  and  Labels 

Since  the  HCS  is  "intended  to  address 
comprehensively  the  issue  of  evaluating 
the  potential  hazard  of  chemicals  and 
communicating  information  concerning 
hazards  and  appropriate  protective 
measures  to  employees,"  OSHA  is 
including  paragraph  (1)(1)  only  to 
reference  HCS  requirements  for  labels 
and  material  safety  data  sheets. 
Employers  who  have  already  met  their 
longstanding  requirements  to  comply 
with  the  HCS  will  have  no  additional 
duties  with  regard  to  labels  and  MSDSs 
under  the  BD  rule. 

The  warning  sign  and  labels  for  BD 
which  OSHA  proposed  in  1990  have 
been  deleted  from  the  final  rule  in 
response  to  the  recommendation  of 
various  commenters,  including  the 
labor/industry  group,  who  suggested 
that  no  requirements  were  needed 
beyond  those  already  listed  in  the  HCS. 
(Tr.  1/18/91,  p.  1169;  Tr.  1/22/91,  pp. 
1348-1249;  Ex.  112,  32-17,  32-19,  32- 
22,  32-27,  108, 118-12A)  Therefore,  the 
final  rule  now  references  the  HCS. 

Employee  Information  and  Training 

OSHA  is  also  referencing  the  HCS  for 
employee  information  and  training,  but 
is  specifying  additional  provisions 
applicable  when  employee  exposures 


56828     Federal  Register  /  Vol.  61.  No.  214  /  Monday.  November  4.  1996  /  Rules  and  Regulations 


are  likely  to  exceed  the  action  level  or 
STEL.  Paragraph  (1)(2)  reiterates  that 
training  must  be  a^orded  employees  in 
accordance  with  the  HCS  and  contains 
various  provisions  which  apply  when 
exposure  limits  are  exceeded.  The  first 
of  these  is  the  requirement  that  a 
training  program  be  instituted  and  that 
employee  participation  in  it  be  assured 
by  the  employer  (paragraph  (l){2)(i)). 

OSHA  believes  that  training  is  not  a 
passive  process.  The  information 
providea  employees  in  training  requires 
their  comprehension  of  the  material  and 
subsequent  use  of  what  they  have 
learned  while  performing  their  duties  in 
the  workplace.  There  are  many  different 
ways  to  accomplish  training  effe<:tively, 
but  it  cannot  be  a  mechanical  transfer  of 
information  such  as  giving  someone  a 
written  document.  OSHA's  voluntary 
guidelines,  which  are  found  in  OSHA 
publication  No.  2252,  are  available  to 
provide  employers  with  additional 
guidance  in  setting  up  and 
implementing  an  appropriate  employee 
training  program.  An  effective  training 
program  is  a  critical  component  of  any 
safety  and  health  program  in  the 
workplace.  Workers  who  are  fully 
informed  and  engaged  in  the  protective 
measures  established  by  the  employer 
will  play  a  significant  role  in  the 
prevention  of  adverse  health  effects. 
Ineffective  training  will  not  serve  the 
purpose  of  making  workers  full 
participants  in  the  program,  and  the 
likelihood  of  a  successful  program  for 
safety  and  health  in  the  absence  of  an 
effectively-trained  workforce  is  remote. 

OSHA  expects  that  employers  will 
ensure  that  the  information  and  training 
is  effective.  Although  not  specifically 
required  in  the  standard,  any  good 
training  program  should  include  an 
evaluation  component  to  help  ensure 
effectiveness.  The  voluntary  training 
guidelines  previously  recommended  can 
provide  additional  guidance  in  this 
respect. 

Paragraph  {l)(2)(ii)  requires  employers 
to  provide  the  required  information  and 
training  prior  to  or  at  the  time  of  initial 
assignment  to  work  with  BD.  This 
paragraph  also  requires  that  such 
training  be  repeated  annually  when 
employees  are  exposed  over  the  action 
level  or  STEL  ((l)(2)(iii)).  OSHA  notes 
that  annual  training  for  workers  exposed 
above  an  action  level  is  also  required  in 
other  standards  e.g..  benzene  (29  CFR 
1910.1028).  asbestos  (29  CFR 
1910.1001).  cadmium  (29  CFR 
1910.1027),  formaldehyde  (29  CFR 
1910.1048). 

CMA  requested  that  OSHA  correct  the 
final  rule  to  require  annual  training  only 
when  the  employee  is  assigned  to  a  job 
where  the  potential  exposure  is  above 


the  action  level  or  STEL.  OSHA  has 
included  this  provision  in  paragraph 
(l)(2)(iii).  (Ex.  112.  p.  116)  OSHA  notes, 
however  that  all  employees  potentially 
exposed  to  BD  must  receive  training  at 
least  once  as  provided  by  the  HCS. 
Those  employees  whose  tasks  place 
them  at  risk  of  higher  exposure  (above 
the  action  level  or  STEL)  need  training 
at  least  annually  to  review  the  nature  of 
the  hazards  of  BD  exposure  and  the 
methods  to  be  used  to  minimize 
exposure  and  to  maintain  a  continuing 
awareness  of  the  potential  dangers 
associated  with  exposure. 

In  its  submission,  CMA  also  requested 
that  OSHA  specify  in  the  final  rule  that 
where  the  BD  standard  does  not  apply 
because  objective  data  are  used  to 
exempt  a  material  or  process  from  the 
standard,  the  hazard  communication 
requirements  would  come  ht>m  the 
HCS.  (Ex.  112,  p.  178)  OSHA  does  not 
believe  this  is  necessary  and  that  it 
might  lead  to  greater  confusion.  Clearly, 
exemption  from  the  BD  standard  does 
not  imply  exemption  from  the  HCS. 

OSHA  notes  tnat  materials  containing 
less  than  0.1%  BD  are  exempt  hvm  the 
BD  standard  unless  there  is  evidence 
which  indicates  that  the  action  level  or 
STEL  can  reasonably  be  expected  to  be 
exceeded  during  the  job.  On  the  other 
hand,  the  HCS  contains  no  exemption 
from  employee  information  and  training 
provisions  for  materials  containing  less 
than  0.1%  of  a  carcinogen  (BD). 

Paragraph  (l)(2)(iv)  indicates  that 
employers  must  ensure  that  the 
information  and  training  is  presented  in 
a  manner  that  is  understandable  to 
employees,  and  lists  topics  which  must 
be  included  in  the  training  program. 

The  labor/industry  agreement 
recommended  deletion  of  the  proposed 
requirement  that:  "The  training  program 
shall  be  conducted  in  a  manner  that  the 
employee  is  able  to  understand."  (Ex. 
118-12A)  No  explanation  for  this 
suggestion  was  ofiiered  in  submissions 
to  the  record.  OSHA  believes  that  it  is 
essential  that  training  be  understood  by 
the  employee.  Thus.  OSHA  has  not 
deleted  the  requirement  from  the 
standard. 

Paragraph  (l)(2)(iv)  also  addresses  the 
items  upon  which  employees  are  to  be 
trained  and  includes  training  regarding 
specific  measures  employees  can  take  to 
protect  themselves  from  the  effects  of 
BD  exposure.  Paragraphs  (l)(2)(iv)(A) 
through  (F)  set  forth  the  basic  topics  to 
be  covered  during  the  requisite  training 
program.  CMA  asked  that  OSHA  delete 
most  of  this  list  of  training  topics.  (Ex. 
112.  p.  177)  CMA  feh  that  the  HCS 
provisions  were  adequate.  However,  the 
labor/industry  group  did  not  make  a 
similar  recommendation,  and  the  final 


rule  contains  basic  guidance  to 
employers  establishing  an  employee 
training  program  as  to  what  subjects 
must  be  included.  OSHA  believes  that 
these  requirements  build  upon  the  HCS 
and  provide  BD-specific  information 
needed  by  the  employee  to  reduce 
exposure  to  BD.  and  therefore  prevent 
adverse  health  effects  from  occurring. 
Upon  recommendation  of  the  labor/ 
industry  group.  OSHA  has  consolidated 
some  of  the  training  topics  and  made 
them  more  concise  and  clearer.  (Ex. 
118-12A)  The  labor/industry  group 
recommended  deletion  of  proposed 
paragraph  (k)(4)(iii)(D),  which  stated 
that  the  training  must  cover 

The  measure  employees  can  take  to  protect 
themselves  from  exposure  to  BD,  including  a 
review  of  their  habits,  such  as  smoking  and 
personal  hygiene;  and  specific  procedures 
the  employer  has  implemented  to  protect 
employees  from  exposure  to  BD,  such  as 
appropriate  work  practices,  emergency 
procedures,  and  personal  protective 
equipment.  (55  FR  32736  at  32807) 

OSHA  agrees  that  most  of  this  material 
is  to  be  covered  under  the  other  topics 
listed  in  the  final  rule,  but  has 
determined  that  the  training  must 
include  information  regarding  what 
employees  themselves  can  do  to  assist 
in  protecting  themselves  from  exposure 
to  BD.  Additionally,  as  recommended  in 
the  labor/industry  agreement,  reference 
to  personal  habits  and  hygiene  has  been 
deleted.  (Ex.  11&-12A)  OSHA  has 
concluded  that  there  is  little  data 
regarding  the  relationship  of  personal 
habits  to  the  hazards  associated  with  BD 
exposure  to  justify  the  inclusion  of  this 
provision  in  the  final  rule.  Therefore 
this  subject  is  not  included  among  those 
required  in  the  training  program. 

Paragraph  (l)(3)(i)  requires  the 
employer  to  give  copies  of  the  BD 
standard  in  its  entirety,  including  all 
appendices,  to  employees.  In  response 
to  the  labor/industry  group 
recommendation,  OSHA  has  included 
in  the  provision  that  the  standard  must 
also  be  provided  by  the  employer  to 
persons  designated  as  employee 
representative(s).  (Ex.  118-12A)  Further, 
the  copy  must  be  provided  at  no  cost  to 
the  employee. 

In  paragraph  (l)(3)(ii]  OSHA  has 
indicated  that  the  Assistant  Secretary  or 
the  Director  may  access  all  materials 
relating  to  employee  information  and 
training  in  the  workplace.  This  would 
be  done  in  conjunction  with  an 
inspection  to  ascertain  compliance  with 
the  rule,  or  in  the  event  of  a  NIOSH 
health  hazard  evaluation.  Review  of  the 
available  materials  regarding 
information  and  training  wnll  help 
evaluate  whether  the  program  has  been 
properly  conducted,  as  well  as  ascertain 
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what  could  be  improved  if  employees 
do  not  appear  to  be  effectively  trained. 
As  in  previous  paragraph  0K3)(i).  and  at 
the  suggestion  of  the  labor/industzy 
group.  Designated  onplojree 
representatives  are  to  be  provided  all 
materials  relating  to  information  and 
training.  (Ex.  118-12A)  This  will  be 
xiseful  to  them  in  helping  to  assure  that 
their  members  are  benefitting  from  all 
theprotection  the  BD  standard  affords. 
The  training  provisicms  of  this  final 
rule  are  performance-oriented  because 
employees  may  be  expossd  to  BD  in  a 
variety  of  circumstances.  Thus,  the 
standard  lists  the  topics  of  information 
to  be  transmitted  to  the  employees,  but 
does  not  specify  the  ways  in  which  it  is 
to  be  transmitted. 

M.  Recordkeeping 

Section  8(c)(3)  of  the  Act  provides  for 
the  promulgation  of  "regulations 
requiring  employers  to  maintain 
accurate  records  of  employee  exposures 
to  potentially  toxic  materials  or  harmful 
ph]r8ical  agents  which  are  required  to  be 
mcmltored  or  measured  under  section 
6."  All  employers  with  BD  in  their 
workplace  must  do  initial  monitoring  or 
reasonably  rely  on  objective  data  that 
show  that  woikplace  exposures  to  BD 
are  at  or  below  the  action  level. 
Paragraph  (m)(l)  of  the  final  rule 
requires  employers  who  are  relying  on 
objective  data  (under  paragraph  (d)(2)) 
to  avoid  the  initial  monitoring 
requirements  of  the  final  rule,  to 
maintain  records  that  show  the  basis  for 
their  reliance  and  the  reasoning  used  in 
reaching  the  omclusion  that  such 
mraiitoring  is  not  necessary. 

The  objective  data  must  provide  the 
same  degree  of  assurance  that 
employees  are  not  being  significantly 
exposed  to  butadiene  as  monitoring 
would.  Thus,  such  data  should  include 
information  about  the  materials, 
product,  activity,  or  process  tested  and 
found  to  qualify  for  exemptions;  the 
source  (e.g.,  manuCacttuer,  testing 
laboratory,  research  study)  of  the 
objective  data;  the  protocol  used  to 
obtain  the  results;  a  description  of  the 
product(s),  materials),  activities,  or 
processes  to  which  the  relied  upon  data 
applies  and  an  explanation  of  why  such 
data  are  worthy  of  being  relied  upon; 
and  any  other  data  the  employer 
believes  are  relevant  to  the  exemption. 
This  doctunentation  is  intended  to 
demonstrate  the  appropriateness  of  the 
employer's  reliance  on  objective  data  in 
lieu  of  the  initial  monitoring  of 
employee  exposure  to  BD. 

The  Agency  has  made  a  determination 
that  significant  employee  exposiues  to 
BD  should  be  closely  monitored. 
Ilierefore  it  is  appropriate  to  require  the 


employer  to  carefully  documoit  and 
keep  records  of  the  data  that  are  being 
relied  upon  in  lieu  of  actual  monitoring. 

At  the  suggestion  of  the  labor/ 
industry  group  and  for  consistency  with 
other  provisions  of  the  standard,  the 
word  "streams"  has  been  included  in 
paragraph  (m)(l),  since  it  is  part  of  the 
exemptions  in  paragraph  (a)(2)  of  this 
section.'^  (Ex.  11&-12A) 

Paragraph  (m)(l)(iii)  requires  the 
employer  to  keep  records  of  the 
objective  data  relied  upon  for  as  long  as 
the  employer  continues  to  rely  on  sudi 
data. 

Paragraph  (m)(2)  requires  that 
employers  keep  records  of  all  exposure 
monitoring  required  by  the  final  rule. 
The  provisions  in  this  paragraph  are 
consistent  with  those  of  29  CFR 
1910.1020,  OSHA's  Access  to  Employee 
Exposure  and  Medical  Records 
standard.  Paragraph  (m)(2)  specifies 
what  information  related  to  employee 
exposure  monitoring  must  be  kept  For 
example,  it  requires  retention  of 
informati(ui  on  the  sampling  and 
analytical  methods,  as  well  as 
information  about  the  employee(8) 
sampled  and  their  use  of  protective 
equipment  At  the  recommendation  of 
the  labor/industry  group,  records  must 
also  be  maintained  on  written  corrective 
action  to  be  taken  when  monitoring 
indicates  exposures  over  the  PEL  (Ex. 
118-12A)  In  addition,  OSHA  has  also 
included  a  reqidrement  that  the 
schedule  for  completing  the  corrective 
action  also  be  maintained. 

A  new  (taragraph,  (m)(3),  has  been 
added  to  the  final  rule,  which  requires 
that  records  of  respirator  fit  tests  be 
maintained  by  the  employer  until  the 
next  fit  test  is  administered  to  the 
employee.  In  the  proposal,  this 
provision  was  indudad  in  the 
mandatory  appendix  for  respirator  fit 
testing.  OSHA  believes  that  it  will  be 
more  convenient  for  those  using  the 
standard  to  have  all  recordkeeping 
provisions  together  in  the  standaid. 
Therefore  recordkeeping  provisions 
from  other  parts  of  the  standard  are 
being  moveid  to  paragraph  (m)  of  the 
final  rule. 

Paragraph  (m)(4)  reqtiires  that  the 
employer  keep  accurate  medical  records 
for  eadi  employee  subject  to  medical 
screening  and  surveillance  under  the 
standard.  Section  8(c)  of  the  Act 
authorizes  the  promuJgation  of 
regulations  requiring  an  employer  to 
keep  necessary  and  appropriate  records 
regarding  activities  to  permit  the 
enforcement  of  the  Act  or  to  develop 


■iPangr^h  (m)(lMi)  now  raada  in  pertinent  put: 
"Whwe  the  procaMiog,  um,  or  handling  of  product* 
or  gtreams  made  from  or  containing  BO  *  *  * 


infwmation  regarding  the  causes  and 
prevention  of  occupatioaal  illnesses. 
OSHA  has  determined  that,  in  diis 
context,  reqtiiring  employers  to 
maintain  both  medical  and  exposure 
measurement  records  is  necessary  and 
appropriate,  and  paragraph  (m)(3) 
simply  details  what  InfonnatiaD  must  be 
kept 

Paragraph  (m)(5)(i)  statss  that  all 
records  required  to  be  maintained  by  the 
standard  must  be  made  available  to  the 
Assistant  Secretary  and  Director  of 
NIOSH  for  examination  and  copying  if 
such  records  are  requested  in  writing. 
Access  to  these  records  is  necessary  for 
compliance  monitoring.  These  reowds 
also  contain  information  that  the 
agencies  may  need  to  carry  out  other 
statutory  responsibilities. 

Paragraph  (m)(5)(ii)  provides  that 
employees,  former  nnployees.  and  their 
designated  representatives  have  access 
upon  request  to  all  exposure  and 
medical  records  required  by  the 
standard.  This  provision  is  consistent 
%vith  29  CFR  1910.1020  (e).  Section 
8(c)(3)  and  other  provisions  of  the  Act 
make  clear  that  employees  and  their 
representatives  are  expected  to  have  an 
active  and  meaningful  role  in  workplace 
safety  and  health.  Employees  and  their 
representatives  need  information  about 
employee  exposures  to  toxic  substances 
and  their  potential  effects  cm  health  and 
safety  if  they  are  to  benefit  fully  from 
these  statutorily  created  rights. 

OSHA's  generic  rule  (29  CFR 
1910.1020)  permitting  access  to 
employee  exposure  and  medical  records 
was  issued  on  May  23, 1980.  (45  FR 
35212)  This  rule  applies  to  records 
created  purauant  to  specific  standards 
and  to  records  that  are  volimtarily 
created  by  employers.  OSHA  retains 
imrestricted  access  to  medical  and 
exposure  records,  but  the  Agency's 
access  to  personally  identifiable  records 
is  subject  to  the  Agency's  rules  of 
practice  and  procedure  concerning 
OSHA  access  to  employee  medical 
records,  which  are  codified  at  29  CFR 
1913.10. 

Paragraph  (m)(6)  of  the  final  rule 
addresses  transfer  of  records.  Under 
paragraph  (m)(6)(i),  when  an  employer 
ceases  to  do  business,  the  employer 
must  transfer  records  required  by  this 
section  to  the  successor  employer,  who 
shall  receive  and  maintain  such  records. 
If  there  is  no  successor  employer,  the 
-employer  shall  notify  the  Director  of 
NIOSH  at  least  three  months  prior  to 
anticipated  disposal  of  the  records,  and 
shall  transmit  the  records  to  the 
Director,  if  so  requested.  Under 
paragraph  (m)(6)(ii),  the  ranployer  is 
required  to  transfer  medical  and 
exposure  records  in  accordance  with 
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requirements  set  forth  in  29  CFR 
1910.1020(h). 

The  Agency  believes  it  is  necessary  to 
keep  certain  records  for  extended 
periods  of  time  be<'.ause  of  the  long 
latency  periods  commonly  observed  for 
the  induction  of  cancer  caused  by 
exposures  to  carcinogens.  Cancer  often 
is  not  deteiited  until  20  or  more  years 
after  onset  of  exposure.  The  extended 
record  retention  period  required  by  29 
CFR  1910.1020  therefore  is  needed  for 
two  purposes.  First,  possession  of  past 
and  present  exposure  data  and  medical 
records  aids  in  the  diagnosis  of  workers' 
disease  and  determination  of  work- 
relatedness.  In  addition,  retaining 
records  for  extended  periods  make 
possible  future  review  to  determine  the 
effectiveness  and  adequacy  of  OSHA's 
final  rules. 

The  time  periods  required  for 
retention  of  exposure  records  and 
medical  records  are  thirty  years  and  the 
period  of  employment  plus  thirty  years, 
respectively.  These  retention 
requirements  are  consistent  with  those 
in  the  OSHA  exposure  and  medical 
records  access  standard. 

N.  Dates 

This  paragraph  establishes  the 
effective  date  of  the  find  rule  for 
butadiene  and  sets  out  start-up  dates  for 
various  provisions  of  the  standard.  The 
final  rule  becomes  effective  90  days 
following  publication  in  the  Federal 
Register.  This  period  enables  employers 
to  familiarize  themselves  with  the  final 
rule.  In  addition,  individual  provisions, 
where  appropriate,  have  delayed  start- 
up dates.  In  addition,  the  Agency  has 
established  delayed  start-up  dates  for 
several  provisions  of  the  final  rule, 
based  on  evidence  submitted  to  the 
record  demonstrating  that  compliance 
with  some  provisions  may  require 
longer  times  than  compliance  with  other 
provisions.  These  dates  are  based  on  the 
record  in  this  rulemaking  and  on  the 
Agency's  experience  vv'th  other 
standards  concerning  the  amount  of 
time  required  for  employers  to  perform 
initial  employee  monitoring,  institute 
medical  surveillance  programs, 
implement  emergency  procedures,  etc. 

"The  effective  date,  in  conjunction 
with  the  start-up  dates,  will  allow 
sufficient  time  for  employers  to  achieve 
compliance  with  the  substantive 
requirements  of  the  final  rule. 

Paragraph  (n)(2)(i)  requires  that  initial 
monitoring  shall  be  completed  within 
sixty  days  of  the  effective  date  of  the 
standard  or  within  60  days  of  the 
introduction  of  BD  into  the  workplace. 
In  the  proposed  rule,  this  paragraph  was 
designated  as  paragraph  (d)(2)(ii);  it  has 
been  moved  to  paragraph  (n)  in  the  final 


rule  to  consolidate  all  eRective  date 
information  in  one  section. 

Dow  Chemical  Company  objected  to 
the  60  day  start-up  date  for  initial 
monitoring  as  being  inadequate  to  set  up 
such  a  program.  (Ex.  llft-16)  OSHA 
believes  that  60  days  after  the  effective 
date  of  the  standard  is  sufficient  time  to 
carry  out  initial  monitoring.  OSHA 
believes  that  much  of  the  required 
monitoring  may  have  already  been 
performed  by  employers. 

Final  rule  paragraph  (n)(2Uiii) 
requires  that  the  feasible  engineering 
controls  required  by  paragraph  (fl(l)  be 
implemented  within  two  years  after  the 
effective  date  of  the  standard.  This 
represents  an  extension  of  12  months 
beyond  that  proposed  for  engineering 
controls.  In  testimony,  the  CMA  Panel 
Chair,  Dr.  Norman  Morrow,  said  that  it 
was  necessary  to  extend  the  one  year 
start-up  date  to  two  years  because  of  the 
time  needed  to  identify  those  areas 
needing  control,  to  determine  the 
appropriate  control  measure  to  use,  and 
to  procure  and  install  the  equipment. 
(Tr.  1/18/91.  p.  1168) 

Other  submissions  contained  similar 
requests  for  extension  of  the  p>eriod  to 
comply  with  controls.  (Ex.  28-32;  112) 
OSHA  agrees  that  additional  time  may 
be  needed  to  come  into  full  compliance 
and  thus  the  final  rule  permits  a  full  24 
months  for  compliance  with  the 
engineering  controls  provision  of  the 
final  rule.  During  the  period  in  which 
employers  are  implementing  these 
controls,  additional  respirator  use  may 
be  required  to  comply  with  the  new 
exposure  limits. 

Paragraph  (n)(2)(iii)  also  has  a  start-up 
date  of  within  three  years  of  the 
effective  date  of  the  standard  to 
implement  the  exposure  goal  program 
(paragraph  (g)).  This  is  the  length  of 
time  agreed  upon  by  the  labor/industry 
group  who  developed  the  provisions  for 
the  exposure  goal  program  and 
submitted  them  to  OSHA.  (Ex.  118-12A) 
OSHA  believes  that  this  will  provide 
ample  time  for  employers  to  install  or 
otherwise  comply  with  the  provisions  in 
the  program. 

Final  rule  paragraph  (n)(2)(ii),  which 
covers  start-up  dates  for  paragraphs  (c) 
through  (m),  including  those  for  feasible 
work  practice  controls  but  not  for  the 
engineering  controls  specified  in  the 
paragraph  (f)(1).  requires  that  employers 
attain  compliance  within  180  days  of 
the  effective  date  of  the  BD  standard. 
This  provision  is  identical  to  proposed 
paragraph  (n)(2)(i). 

The  rest  of  the  provisions  of  the 
standard  must  be  implemented  within 
180  days  of  the  eH^ective  date. 


O.  Appendices 

Six  appendices  have  beeii  inchided  at 
the  end  of  this  standard.  Appendices  A, 
B,  C.  D.  and  F  are  included  primarily  for 
purposes  of  information  and  compliance 
assistance  and  should  not  be  construed 
as  establishing  a  mandatory  requirement 
not  otherwise  imposed  by  the  standard, 
or  as  detracting  from  an  obligation 
which  the  standard  does  impose. 
However,  the  protocols  for  respiratory 
4t  testing  in  Appendix  E  are  binding. 

The  appendices  have  been  updated 
from  the  proposal  to  reflect  the  final 
rule.  Additionally,  a  number  of 
technical  and  typographical  corrections 
have  been  made  in  them.  Appendix  A 
contains  information  briefly  describing 
the  properties  of  BD  and  its  hazards, 
and  describes  in  general  terms  the 
provisions  of  the  standard.  Further,  it 
contains  the  procedures  to  be  used 
during  emergencies,  fires,  and  other 
situations  in  which  there  is  potential  for 
BD  exposure. 

Appendix  B  describes  more  fully  the 
chemical  and  physical  properties  of  BD 
and  gives  procedures  to  use  when  leaks 
or  spills  occur.  Correct  disposal  is  also 
outlined.  Additional  information  is 
given  on  ways  to  safely  handle  BD. 

Appendix  C  provides  medical 
screening  and  surveillance  guidelines 
for  BD.  The  appendix  describes  the 
effects  of  BD  exposure  on  the  body  and 
gives  an  overview  of  the  medical 
screening  and  surveillance  provisions  of 
the  standard.  In  general  terms,  it 
provides  the  physician  or  other  licensed 
healthcare  professional  with  an  outline 
of  the  requirements  of  the  rule. 

Appendix  D  contains  the  sampling 
method  develo|}ed  and  validated  by  the 
OSHA  laboratory  for  use  with  BD.  This 
is  a  non-mandatory  appendix — the  use 
of  other  measurement  methods  is 
allowed  when  accuracy  levels  required 
in  the  standard  are  met.  Paragraph  (d)(6) 
states  that  monitoring  shall  be  accurate, 
at  a  confidence  level  of  95  percent,  to 
within  plus  or  minus  25  percent  for 
airborne  concentrations  of  BD  at  or 
above  the  1  ppm  TWA  limit  and  to 
within  plus  or  minus  35  percent  for 
airborne  concentrations  of  BD  at  or 
above  the  action  level  of  0.5  ppm  and 
below  the  1  ppm  TWA  limit,  fa 
addition,  paragraph  (m)(2)(ii)(C) 
requires  that  the  exposure  measurement 
record  include  sampling  and  analytical 
methods  used  and  evidence  of  their 
accuracy. 

Supplementary  data  used  by  the 
OSHA  laboratory  in  developing  the 
analytical  method  were  included  in  the 
proposal,  but  have  been  deleted  from 
the  final  rule.  (55  FR  32736  at  32814.) 
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Basically,  the  OSHA  method  is  a 
charcoal  tube  (CT)-gas  chromatography 
(GC)-mass  spectrometry  (MS)  (CT-GC- 
MS)  method.  It  involves  the  use  of 
charcoal  tubes  and  sampling  pumps, 
followed  by  analysis  of  the  samples  by 
gas  chromatography  and  a  confmnation 
of  GC  peak  by  MS  when  it  is  necessary. 
The  charcoal  is  coated  with  4-tert- 
butylcatechol  to  inhibit  the 
polymerization  of  BD.  in  order  to 
increase  the  stability  of  the  sample.  (Ex. 
llA-9)  Since  BD  often  is  present  in  a 
complex  mixture  which  may  make  it 
difficult  to  adequately  evaluate  due  to 
interferences,  MS  is  used  in  GC-MS 
combination  to  identify  the  CC  chemical 
peak  and  to  make  sure  that  there  is  no 
interferences  and  to  identify  any 
interferences  that  occur. 

OSHA  agrees  with  API  that  no  single 
CT-GC-MS  method  can  be  used  as  a 
"cookbook"  for  all  situations.  (Ex.  118- 
11)  The  American  Petroleum  Institute 
(API)  developed  a  method  to  "resolve 
interfiBrences  for  complex  mixtiues 
found  in  the  petroletun  industry"  in 
1991  and  refined  .the  method  in  1996. 
(Exs.  108  and  118-11)  The  API  method 
uses  a  long  length  of  capillary  column 
with  different  conftgurations  for  a 
greater  separation  ability  from  other 
isomers/interferences  found  in  the 
petroleum  industry.  API  asked  OSHA's 
acceptance  of  the  API  BD  monitoring 
method.  (Ex.  118-11)  OSHA  believes 
that  the  API  method,  as  well  as  other 
methods  which  may  be  developed  that 
accurately  measure  BD  levels  in  the 
breathing  zone  of  exposed  workers,  are 
acceptable. 

Since  many  of  the  duties  relating  to 
employee  exposure  are  dependent  on 
the  results  of  measurement  procedures, 
employers  must  assiue  that  the 
evaluation  of  employee  exposure  is 
performed  by  a  technically  qualified 
person. 

Appendix  E  is  the  only  mandatory 
appendix  to  the  BD  rule.  This  appendix 
has  been  revised  somewhat  from  the 
proposal  throughout,  primarily  for 
clarity.  However,  it  now  contains  a 
protocol  for  using  ambient  aerosol 
condensation  nuclei  coimter  (CNC) 
quantitative  fit  testing,  which  wa^not 
included  in  the  proposal. 

Appendix  F  contains  sample 
questionnaires  for  use  in  medical 
screening  and  surveillance.  The 
appendix  contains  two  sample 
questionnaires,  one  for  the  initial 
medical  evaluation  and  the  other  for  the 
annual  updating  of  the  medical 
evaluations.  These  are  included  to 
provide  medical  personnel  information 
to  assist  them  in  complying  with  the 
standard. 


Authority  and  Signature 

This  dociunent  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210 

Pursuant  to  sections  4,  6(b),  8(c)  and 
8(g)  of  the  Occupational  Safety  and 
Health  Action  (29  U.S.C.  653.  655,  657), 
section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (the 
Construction  Safety  Act)  (40  U.S.C. 
333);  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941);  the  Secretary  of  Labor's  Order  No. 
1-90  (55  FR  9033);  and  29  CFR  part 
1911;  29  CFR  parts  1910. 1915  and  1926 
are  amended  as  set  forth  below. 

List  of  Subiects  in  29  CFR  Parts  1910, 
1915  and  1926 

1,3-Butadiene,  Cancer,  Chemicals, 
Health  risk-assessment.  Occupational 
safety  and  health. 

Signed  at  Washington,  DC,  this  24th  day  of 
October  1996. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

PART  1910— {AMENDED] 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

Subpart  B— {Amended] 

1.  The  authority  citation  for  subpart  B 
of  Part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4. 6  and  8  of  the 
Occupational  Safety  and  Health  Act.  29 
U.S.C.  653. 655;  657;  Walsh-Healey  Act.  41 
U.S.C.  35  et  seq:  Service  Contract  Act  of 
1965,  41  U.S.C.  351  etseq:  sec.  107.  Contract 
Work  Hours  and  Safety  Standards  Act 
(Construction  Safety  Act),  40  U.S.C.  333;  sec. 
41.  Longshore  and  Harbor  Workers' 
Compensation  Act.  33  U.S.C.  941;  National 
Foundation  of  Arts  and  Humanities  Act,  20 
U.S.C.  951  et  seq.;  Secretary  of  Labor's  Order 
No.  12-71  (36  FR  8754);  8-76  (41  FR  25059); 
9-83  (48  FR  35736)  or  1-90  (55  FR  9033).  as 
applicable;  and  29  CFR  part  1911. 

2.  A  new  paragraph  (1)  is  added  to 
§  1910.19  to  read  as  follows: 

§1910.19    Special  provisions  for  air 
contaminants. 

***** 

(1)  1,3-Butadiene  (BD):  Section 
1910.1051  shall  apply  to  the  exposure  of 
every  employee  to  BD  in  every 
employment  and  place  of  employment 
covered  by  §§  1910.12, 1910.13, 
1910.14. 1910.15,  or  §  1910.16.  in  lieu  of 
any  different  standard  on  exposure  to 
BD  which  would  otherwise  be 
applicable  by  virtue  of  those  sections. 


Subftart  Z— Toxic  and  Hnardous 
Substance*— {Amended] 

3.  The  authority  citation  for  subpart  Z 
of  part  1910  continues  to  read  as 
follows: 

Autliority:  Sees.  4. 6,  and  8  of  the 

Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655.  and  657);  Secretary  of 
Labor's  Order  No.  12-71  (36  FR  8754).  &-76 
(41  FR  25059).  9-83  (48  FR  35736),  of  1-90 
(55  FR  9033)  as  apphcable;  and  29  CFR  part 
1911 

Section  1910.1000.  Tables  Z-1.  Z-2,  and 
Z-3  also  issued  under  5  U.S.C  553.  Section 
1910.1000.  Tables  Z-1,  Z-2.  and  Z-3  not 
issued  under  29  CFR  Part  1911  except  for  the 
arsenic  (organic  compounds),  benzene, 
cotton  dust,  and  1 ,3-butadiene  listings. 

Section  1910.1001  also  issued  under 
section  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  333)  and  5 
'S.C.  553. 

Section  1910.1002  not  issued  under  29 
U.S.C  655  or  29  CFR  1911;  also  issued  under 
5  U.S.C.  553. 

Section  1910.1200  also  issued  under  5 
U.S.C.  553. 

§1910.1000    [Amended] 

4.  The  entry  in  Table  Z-1  of 
§  1910.1000,  "Butadiene  (1,3- 
Butadiene)"  is  amended  as  follows: 
remove  the  "1000"  and  "2200"  from  the 
columns  entitled  ppm(a)'  and  mg/m-^ 
(b)'  respectively,  add  "1  ppm/5  ppm 
STEL"  in  the  ppm  (a)'  coluimn;  and  add 
the  following  to  the  butadiene  entry  "; 
See  29  CFR  1910.1051;  29  CFR 
1910.19(1)"  so  that  the  entry  reads  as 
follows:  "Butadiene  (1.3-Butadiene);  See 
29  CfR  1910.1051:  29  CFR  1910.19(1)." 

5.  A  new  1910.1051  is  added  to  read 
as  follows: 

§1910.1051  1.3-Butadi6ne. 

(a)  Scope  and  application.  (1)  Tliis 
section  applies  to  all  occupational 
exposures  to  1,3-Butadiene  (BD), 
Chemical  Abstracts  Service  Registry  No. 
106-99-0,  except  as  provided  in 
paragraph  (a)(2)  of  this  section. 

(2)(i)  Except  for  the  recordkeeping 
provisions  in  paragraph  (m)(l)  of  this 
section,  this  section  does  not  apply  to 
the  processing,  use,  or  handling  of 
products  containing  BD  or  to  other  woik 
ooerations  and  streams  in  which  BD  is 
present  where  objective  data  are 
reasonably  relied  upon  that  demonstrate 
the  work  operation  or  the  product  or  the 
group  of  products  or  operations  to 
which  it  belongs  may  not  reasonably  be 
foreseen  to  release  BD  in  airborne 
concentrations  at  or  above  the  action 
level  or  in  excess  of  the  STEL  under  the 
expected  conditions  of  processing,  use, 
or  handling  that  will  cause  the  greatest 
possible  release  or  in  any  plausible 
accident. 
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(ii)  This  section  also  does  not  apply 
to  work  operations,  products  or  streams 
where  the  only  exposure  to  BO  is  Erom 
liquid  mixtures  containing  0.1%  or  less 
of  BD  by  volume  or  the  vapors  released 
from  such  liquids,  unless  obiective  data 
become  available  that  show  that 
airborne  concentrations  generated  by 
such  mixtures  can  exceed  the  action 
level  or  STEL  under  reasonably 
predictable  conditions  of  processing, 
use  or  handling  that  will  cause  the 
greatest  possible  release. 

(iii)  Except  for  labeling  requirements 
and  requirements  for  emergency 
response,  this  section  does  not  apply  to 
the  storage,  transportation,  distrioution 
or  sale  ofBD  or  liquid  mixtures  in  intact 
containers  or  in  transportation  pipelines 
sealed  io  such  a  manner  as  to  fully 
contain  BD  vapors  or  liquid. 

(3)  Where  products  or  processes 
containing  BD  are  exempted  under 
paragraph  (a)(2)  of  this  section,  the 
employer  shall  maintain  records  of  the 
objective  data  supporting  that 
exemption  and  the  basis  for  the 
employer's  reliance  on  the  data,  as 
provided  in  paragraph  (m)(l)  of  this 
section. 

(b)  Definitions:  For  the  purpose  of  this 
section,  the  following  definitions  shall 
apply: 

Action  level  means  a  concentration  of  . 
airborne  BD  of  0.5  ppm  calculated  as  an 
eight  (8)-hour  time-weighted  average. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  any  person 
specifically  designated  by  the  employer, 
whose  duties  require  entrance  into  a 
regulated  area,  or  a  person  entering  such 
an  area  as  a  designated  representative  of 
employees  to  exercise  the  right  to 
observe  monitoring  and  measuring 
procedures  under  paragraph  (d)(8)  of 
this  section,  or  a  person  designated 
under  the  Act  or  regulations  issued 
under  the  Act  to  enter  a  regulated  area. 

1,3-Butadiene  means  an  organic 
compound  with  chemical  formula 
CH2=CH-CH=CH2  that  has  a  molecular 
weight  of  approximately  54.15  gm/mole. 

Business  day  means  any  Monday 
through  Friday,  except  those  days 
designated  as  federal,  state,  local  or 
company  specific  holidays. 

Complete  Blood  Count  (CBC)  means 
laboratory  tests  performed  on  whole 
blood  specimens  and  includes  the 
following:  White  blood  cell  count 
(WBC).  hematocrit  (Hct),  red  blood  cell 
count  (RBC).  hemoglobin  (Hgb). 
differential  count  of  white  blood  cells, 
red  blood  cell  morphology,  red  blood 
cell  indices,  and  platelet  count. 

Day  means  any  ptart  of  a  calendar  day. 


Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  U.S. 
Department  of  Health  and  Human 
Services,  or  designee. 

Emergency  situation  means  any 
occurrence  such  as,  but  not  limited  to. 
equipment  failure,  rupture  of 
containers,  or  hilure  of  control 
equipment  that  may  or  does  result  in  an 
uncontrolled  significant  release  of  BD. 

Employee  exposure  means  exptosure 
of  a  worker  to  airborne  concentrations  of 
BD  which  would  occur  if  the  employee 
were  not  using  respiratory  protective 
equipment. 

Objective  data  means  monitoring 
data,  or  mathematical  modelling  or 
calculations  based  on  composition, 
chemical  and  physical  properties  of  a 
material,  stream  or  product. 

Permissible  Exposure  Limits,  PELs 
means  either  the  8  hour  Time  Weighted 
Average  (8-hr  TWA)  exposure  or  the 
Short-Term  Exposure  Limit  (STEL). 

Physician  or  other  licensed  health 
care  professional  is  an  individual  whose 
legally  permitted  scope  of  practice  (i.e., 
license,  registration,  or  certification) 
allows  him  or  her  to  independently 
provide  or  be  delegated  the 
responsibility  to  provide  one  or  more  of 
the  sp>ecific  health  care  services 
required  by  [>aragraph  (k)  of  this  section. 

Regulated  area  means  any  area  where 
airborne  concentrations  of  BD  exceed  or 
can  reasonably  be  expected  to  exceed 
the  8-hour  time  weighted  average  (8-hr 
TWA)  exposure  of  1  ppm  or  the  short- 
term  exposure  limit  (STEL)  of  5  ppm  for 
15  minutes. 

This  section  means  this  1,3-butadiene 
standard. 

(c)  Permissible  exposure  limits 
(PELs). — (1)  Time-weighted  average 
(TWA)  limit.  The  employer  shall  ensure 
that  no  employee  is  exposed  to  an 
airborne  concentration  of  BD  in  excess 
of  one  (1)  part  BD  per  million  parts  of 
air  (ppm)  measured  as  an  eight  (8)-hour 
time-weighted  average. 

(2)  Short-term  exposure  limit  (STEL). 
The  employer  shall  ensure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  BD  in  excess  of  five 
parts  of  BD  per  million  parts  of  air  (5 
ppm)  as  determined  over  a  sampling 
period  of  fifteen  (15)  minutes. 

(d)  Exposure  monitoring — (1)  General. 
(i)  Determinations  of  employee  expiosure 
shall  be  made  from  breathing  zone  air 
samples  that  are  representative  of  the  8- 
hour  TWA  and  15-minute  short-term 
exposures  of  each  employee. 

(ii)  Representative  8-hour  TWA 
employee  exposure  shall  be  determined 
on  the  basis  of  one  or  more  samples 
representing  full-shift  exposure  for  each 


shift  and  for  each  job  classification  in 
each  work  area. 

(iii)  Representative  15-minute  short- 
term  employee  exposures  shall  be 
determined  on  the  basis  of  one  or  more 
samples  representing  15-minute 
exposures  associated  with  operations 
that  are  most  likely  to  produce 
exposures  above  the  STEL  for  each  shift 
and  for  each  job  classification  in  each 
work  area. 

(iv)  Except  for  the  initial  monitoring 
required  under  paragraph  (d)(2)  of  this 
section,  where  the  employer  can 
document  that  exposure  levels  are 
equivalent  for  similar  operations  on 
difiiarent  work  shifts,  the  employer  need 
only  determine  representative  employee 
exposure  for  that  operation  from  the 
shift  during  which  the  highest  expKWure 
is  expected. 

(2)  Initial  monitoring,  (i)  Each 
employer  who  has  a  workplace  or  woric 
operation  covered  by  this  section,  shall 
perform  initial  monitoring  to  determine 
accurately  the  airborne  concentrations 
of  BD  to  which  employees  may  be 
exposed,  or  shall  rely  on  objective  data 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section  to  fulfill  this  requirement. 

(ii)  Where  the  employer  has 
monitored  within  two  years  prior  to  the 
effective  date  of  this  section  and  the 
monitoring  satisfies  all  other 
requirements  of  this  section,  the 
employer  may  rely  on  such  earlier 
monitoring  results  to  satisfy  the 
requirements  of  paragraph  (d)(2)(i)  of 
this  section,  provided  that  the 
conditions  under  which  the  initial 
monitoring  was  conducted  have  not 
changed  in  a  manner  that  may  result  in 
new  or  additional  exposures. 

(3)  Periodic  monitoring  and  its 
frequency,  (i)  If  the  initial  monitoring 
required  by  paragraph  (d)(2)  of  this 
section  reveals  employee  exposure  to  be 
at  or  above  the  action  level  but  at  or 
below  both  the  8-hour  TWA  limit  and 
the  STEL,  the  employer  shall  repeat  the 
representative  monitoring  required  by 
paragraph  (d)(1)  of  this  section  every 
twelve  months. 

(ii)  If  the  initial  monitoring  required 
by  paragraph  (d)(2)  of  this  section 
reveals  employee  exposure  to  be  above 
the  8-hour  TWA  limit,  the  employer 
shall  repeat  the  representative 
monitoring  required  by  p>aragraph 
(d)(l)(ii)  of  this  section  at  least  every 
three  months  until  the  employer  has 
collected  two  samples  per  quarter  (each 
at  least  7  days  apart)  within  a  two-year 
period,  after  which  such  monitoring 
must  occxir  at  least  every  six  months. 

(iii)  If  the  initial  momtoring  required 
by  paragraph  (d)(2)  of  this  section 
reveals  employee  exposure  to  be  above 
the  STEL,  ^e  employer  shall  repeat  the 
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representative  monitoring  required  by 
paragraph  (d)( l)(iii)  oi  this  section  at 
least  every  three  months  imtil  the 
employer  has  collected  two  samples  {>er 
qiiarter  (each  at  least  7  days  apart) 
within  a  two-year  period,  after  which 
such  monitoring  must  occur  at  least 
every  six  months. 

(iv)  The  employer  may  alter  the 
monitoring  schedule  fitim  every  six 
months  to  annually  for  any  required 
representative  monitoring  for  which  two 
consecutive  measurements  taken  at  least 
7  days  apart  indicate  that  employee 
exposure  has  decreased  to  or  below  the 
8-hour  TWA,  but  is  at  or  above  the 
action  level. 

(4)  Termination  of  monitoring,  (i)  If 
the  initial  monitoring  reqiiired  by 
paragraph  (d)(2)  of  this  section  reveals 
employee  exposure  to  be  below  the 
action  level  and  at  or  below  the  STEL, 
the  employer  may  discontinue  the 
monitoring  for  employees  whose 
exposiires  are  represented  by  the  initial 
monitoring. 

(ii)  If  the  periodic  monitoring  required 
by  p>aragraph  (d)(3)  of  this  section 
reveals  that  employee  exposures,  as 
indicated  by  at  least  two  consecutive    . 
measurements  taken  at  least  7  days 
apart,  are  below  the  action  level  and  at 
or  below  the  STEL,  the  employer  may 
discontinue  the  monitoring  for  those 
employees  who  are  represented  by  such 
monitoring. 

(5)  Additional  monitoring,  (i)  The 
employer  shall  institute  the  exposure 
monitoring  required  under  paragraph 
(d)  of  this  section  whenever  there  has 
been  a  change  in  the  production, 
process,  control  equipment,  personnel 
or  work  practices  that  may  result  in  new 
or  additional  exp>osure8  to  BD  or  when 
the  employer  has  any  reason  to  suspect 
that  a  diange  may  result  in  new  or 
additional  exposures. 

(ii)  Whenever  spills,  leaks,  ruptures  or 
other  breakdowns  occur  that  may  lead 
to  employee  ex{)osure  above  the  8-hr 
TWA  limit  or  above  the  STEL,  the 
employer  shall  monitor  [using  leak 
source,  such  as  direct  reading 
instruments,  area  or  personal 
monitoring],  after  the  cleanup  of  the 
spill  or  rep>air  of  the  leak,  rupture  or 
other  breaikdown,  to  ensure  that 
exposures  have  returned  to  the  level 
that  existed  prior  to  the  incident. 

(6)  Accuracy  of  monitoring. 
Monitoring  shall  be  accurate,  at  a 
confidence  level  of  95  percent,  to  within 
plus  or  minus  25  percent  for  airborne 
concentrations  of  BD  at  or  above  the  1 
ppm  TWA  limit  and  to  within  plus  or 
minus  35  percent  for  airborne 
concentrations  of  BD  at  or  above  the 
action  level  of  0.5  ppm  and  below  the 

1  ppm  TWA  limit. 


(7)  Employee  notification  of 
monitoring  results,  (i)  TTie  employer 
shall,  within  5  business  days  after  the 
receipt  of  the  results  of  any  monitoring 
performed  under  this  section,  notify  the 
affected  employees  of  these  results  in 
writing  either  individually  or  by  pxisting 
of  results  in  an  appropriate  location  that 
is  accessible  to  a^cted  employees. 

(ii)  The  employer  shall,  witmn  IS 
business  days  after  receipt  of  any 
monitoring  performed  under  this 
section  indicating  the  &-hour  TWA  or 
STEL  has  been  exceeded,  provide  the 
affected  employees,  in  writing,  with 
information  on  the  corrective  action 
being  taken  by  the  employer  to  reduce 
employee  exposure  to  or  below  the  8- 
hour  TWA  or  STEL  and  the  schedule  for 
completion  of  this  action. 

(8)  Observation  of  monitoring. — (i) 
Employee  observation.  The  employer 
shall  provide  affected  employees  or 
their  designated  representatives  an 
opp>ortimity  to  observe  any  monitoring 
of  employee  exp>osure  to  BD  conducted 
in  accordance  with  p>aragraph  (d)  of  this 
section. 

(ii)  Observation  procedures.  When 
observation  of  the  monitoring  of 
employee  expxisure  to  BD  requires  entry 
into  an  area  where  the  use  of  protective 
clothing  or  equipment  is  required,  the 
employer  shall  provide  the  observer  at 
no  cost  with  protective  clothing  and 
equipment,  and  shall  ensure  that  the 
observer  uses  this  equipment  and 
complies  with  all  other  appficable  safety 
and  health  procedures. 

(e)  Regulated  areas.  (1)  The  employer 
shall  establish  a  regulated  area  wherever 
occupMtional  exposures  to  airborne 
concentrations  of  BD  exceed  or  can 
reasonably  be  expected  to  exceed  the 
permissible  exposure  limits,  either  the 
8-hr  TWA  or  the  STEL. 

(2)  Access  to  regulated  areas  shall  be 
limited  to  authorized  persons. 

(3)  Regulated  areas  shall  be 
demarcated  fit>m  the  rest  of  the 
workplace  in  any  manner  that 
minimizes  the  number  of  employees 
exposed  to  BD  within  the  reflated  area. 

(4)  An  employer  at  a  multi-employer 
worksite  who  establishes  a  regulated 
area  shall  conunimicate  the  access 
restrictions  and  locations  of  these  areas 
to  other  employers  with  work 
operations  at  that  worksite  whose 
employees  may  have  access  to  these 
areas. 

(f)  Methods  of  compliance. — (1) 
Engineering  controls  and  work 
practices,  (i)  Tlie  employer  shall 
institute  engineering  controls  and  work 
practices  to  reduce  and  maintain 
employee  exposure  to  or  below  the 
PELs,  except  to  the  extent  that  the 
employer  can  establish  that  these 


controii  are  not  feasible  j;  v\^ere 
paragraph  ;h)(i'i("')  of  this  secuou 
applies. 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  which  can 
be  instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the  8- 
hour  TWA  or  STEL.  the  employer  shall 
use  them  to  reduce  employee  exposure 
to  the  lowest  levels  achievable  by  these 
controls  and  shall  supplement  them  by 
the  use  of  respiratory  protection  that 
complies  with  the  requirements  of 
p>aragraph  (h)  of  this  section. 

(2)  Compy/a/ice  plan,  (i)  Where  any 
exposures  are  over  the  PELs,  the 
employer  shall  establish  and  implenient 
a  written  plan  to  reduce  employee 
exposure  to  or  below  the  PELs  primarily 
by  means  df  engineering  and  work 
practice  controls,  as  required  by 
p>aragraph  (f)(1)  of  this  section,  and  by 
the  use  of  respiratory  protection  where 
required  or  permitted  imder  this 
section.  No  compliance  plan  is  required 
if  all  eoqxKures  are  under  the  PELs. 

(ii)  The  written  compliance  plan  shall 
include  a  schedule  for  the  development 
and  implementation  of  the  engineering 
controls  and  work  practice  controls 
including  periodic  leak  detection 
surveys. 

(iii)  Copies  of  the  compliance  plan 
required  in  p)aragraph  (fl(2)  of  this 
section  shall  be  furnished  upen  request 
for  examination  and  copying  to  the 
Assistant  Secretary,  the  Director, 
affected  employees  and  designated 
employee  representatives.  Such  plans 
shall  be  reviewed  at  least  every  12 
months,  and  shall  be  upxlated  as 
necessary  to  reflect  significant  changes 
in  the  status  of  the  employer's 
compliance  program. 

(iv)  The  employer  shall  not 
implement  a  schedule  of  employee 
rotation  as  a  means  of  compliance  with 
the  PELs. 

(g)  Exposure  Goal  Program.  (1)  For 
those  operations  and  job  classifications 
where  employee  exposures  are  greater 
than  the  action  level,  in  addition  to 
compliance  with  the  PELs,  the  employer 
shall  have  an  exposure  goal  program 
that  is  intended  to  limit  employee 
exposures  to  below  the  action  level 
during  normal  operations. 

(2)  Written  plans  for  the  exposure  goal 
program  shall  be  furnished  upon  request 
for  examination  and  copying  to  the 
Assistant  Secretary,  the  Director, 
affected  employees  and  designated 
employee  representatives. 

(3)  Such  plans  shall  be  updated  as 
necessary  to  reflect  significant  changes 
in  the  status  of  the  exposure  goal 
prora^m. 

(4)  Respirator  use  is  not  required  in 
the  exposure  goal  program. 
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(5)  The  exposure  goal  program  shall 
include  the  following  items  unless  the 
employer  can  demonstrate  that  the  item 
is  not  feasible,  will  have  no  significant 
effiect  in  reducing  employee  exposures, 
or  is  not  necessary  to  achieve  exposures 
below  the  action  level: 

(i)  A  leak  prevention,  detection,  and 
repair  program. 

(ii)  A  program  for  maintaining  the 
effectiveness  of  local  exhaust  ventilation 
systems. 

(iii)  The  use  of  pump  exposure 
control  technology  such  as,  but  not 
limited  to.  mechanical  double-sealed  or 
seal-less  pumps. 

(iv)  Gauging  devices  designed  to  limit 
employee  exposure,  such  as  magnetic 
gaugas  on  rail  cars. 

(v)  Unloading  devices  designed  to 
limit  employee  exposure,  such  as  a 
vapor  return  system. 

(vi)  A  program  to  maintain  BD 
concentration  below  the  action  level  in 
control  rooms  by  use  of  engineering 
controls. 

(h)  Respiratory  protection. — (1) 
General.  The  employer  shall  provide 
respirators  that  comply  with  the 
requirements  of  this  paragraph,  at  no 
cost  to  each  affected  employee,  and 
ensure  that  each  affected  employee  uses 
such  respirator  where  required  by  this 
section.  Respirators  shall  be  used  in  the 
following  circumstances: 

(i)  During  the  time  interval  necessary 
to  install  or  implement  feasible 
engineering  and  work  practice  controls; 

(li)  In  non-routine  work  operations 
which  are  (wrformed  infrequently  and 
in  which  exposures  are  limited  in 
duration. 

(iii)  In  work  situations  where  feasible 
engineering  controls  and  work  practice 
controls  are  not  yet  sufficient  to  reduce 
exposures  to  or  below  the  PELs;  or 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  required,  the  employer 
shall  select  and  provide  the  appropriate 
respirator  as  specified  in  Table  1  in 


paragraph  (h)(5)(ii)  of  this  section,  and 
ensure  its  use. 

(ii)  The  employer  shall  select 
respirators  from  among  those  approved 
by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  under  the  provisions  of  42  CFR 
Part  84.  "Respiratory  Protective 
Devices."  Air  purifying  respirators  shall 
have  filter  element(s)  approved  by 
NIOSH  for  organic  vapors  or  BD. 

(iii)  If  an  employee  whose  job  requires 
the  use  of  a  respirator  cannot  use  a 
negative  pressure  respirator,  the 
employee  must  be  provided  with  a 
respirator  having  less  breathing 
resistance,  such  as  a  powered  air- 
purifying  respirator  or  supplied  air 
respirator,  if  the  employee  is  able  to  use 
it  and  if  it  %vill  provide  adequate 
protection. 

(3)  Respirator  program.  Where 
respiratory  protection  is  required,  the 
employer  shall  institute  a  respirator 
program  in  accordance  with  29  CFR 
1910.134. 

(4)  Respirator  use.  (i)  Where  air- 
purifying  respiratore  are  used,  the 
employer  shall  replace  the  air  purifying 
filter  elementls)  according  to  the 
replacement  life  interval  set  for  the  class 
of  respirator  listed  in  Table  1  in 
paragraph  (h)(5)  of  this  section  and  at 
the  beginning  of  each  work  shift. 

(ii)  In  lieu  of  the  replacement 
intervals  listed  in  Table  1.  the  employer 
may  replace  cartridges  or  canistere  at 
90%  of  the  expiration  of  service  life, 
provided  the  employer  can  demonstrate 
that  employees  will  be  adequately 
protected.  BD  breakthrough  data  relied 
upon  by  the  employer  must  derive  from 
tests  conducted  under  worst  case 
conditions  of  humidity,  temperature, 
and  air  flow  rate  through  the  filter 
element.  The  employer  shall  describe 
the  data  supporting  the  cartridge/ 
canister  change  schedule  and  the  basis 
for  reliance  on  the  data  in  the 
employer's  respirator  program. 


(iii)  A  label  shall  be  attached  to  the 
filter  element(s)  to  indicate  the  date  and 
time  it  is  first  installed  on  the  respirator. 
If  an  employee  detects  the  odor  of  BD, 
the  employer  shall  replace  the  air- 
purifying  element(s)  immediately. 

(iv)  If  a  NIOSH-approved  end  of 
service  life  indicator  (ESU)  for  BD 
becomes  available  for  an  air-purifying 
filter  element,  the  element  may  be  used 
imtil  such  time  as  the  indicator  shows 
no  further  useful  service  life  or  until 
replaced  at  the  beginning  of  the  next 
woric  shift,  whichever  comes  firet.  If  an 
employee  detects  the  odor  of  BD,  the 
employer  shall  replace  the  air-purifying 
element(s)  immediately. 

(v)  The  employer  shall  permit 
employees  who  wear  respirators  to  leave 
Ihe  regulated  area  to  wash  their  feces 
and  respirator  fecepieces  as  necessary  in 
order  to  prevent  skin  irritation 
associated  with  respirator  use  or  to 
change  the  filter  elements  of  air- 
purifying  respiratora  whenever  they 
detect  a  change  in  breathing  resistance 
or  whenever  the  odor  of  BD  is  detected. 

(5)  Respirator  fit  testing,  (i)  The 
employer  shall  perform  either 
qualitative  fit  testing  (QLFT)  or 
quantitative  fit  testing  (QNFT),  as 
required  in  Appendix  E  to  this  section, 
at  the  time  of  initial  fitting  and  at  least 
annually  thereafter  for  employees  who 
wear  tight-fitting  negative  pressure 
respiratore.  Fit  testing  shall  be  used  to 
select  a  respirator  facepiece  which 
exhibits  minimum  leakage  and  provides 
the  required  protection  as  prescribed  in 
Table  1  in  paragraph  (h)(S)(ii)  of  this 
section. 

(ii)  For  each  employee  wearing  a 
tight-fitting  full  facepiece  negative 
pressure  respirator  who  is  exposed  to 
airborne  concentrations  of  BD  that 
exceed  10  times  the  TWA  PEL  (10  ppm), 
the  employer  shall  perform  quantitative 
fit  testing  as  required  in  Appendix  E  to 
this  section,  at  the  time  of  initial  fitting 
and  at  least  annually  thereafter. 


Table  1  .—Minimum  REOuiREMEhrrs  for  Respiratory  Protection  for  Airborne  BD 


Concentraton  ol  airtxxne  80  (ppm) 
or  condrtioo  of  use 


Less  than  or 
times  PEL) 

Less  than  or 
times  PEL) 

Less  than  or 
times  PEL) 


Less  ttw>  or 
bmes  PEL). 


equal  to  5  ppm  (5 
equal  to  10  ppm  (10 
equal  to  25  ppm  (25 

equal  to  50  ppm  (50 


Minimum  required  respirator 


(a)  Air-purifymg  half  mask  or  fun  facepiece  respirator  equipped  with  approved  BD  or  organic  vapor  car- 
tridges or  canisters.  Cartridges  or  canisters  shal  tit  reptoced  every  4  hours. 

(a)  Air-punfying  half  mask  or  full  facepiece  respirator  equipped  with  t^jproved  BO  or  organic  vapor  car- 
tndges  or  canisters.  Cartridges  or  canisters  shal  be  replaced  every  3  hours. 

(a)  Air-ixjnfying  full  facepiece  respirator  equipped  with  approved  BD  or  organic  vapor  cartridges  or  can- 
sters.  Cartridges  or  canisters  shaN  ti»  replaced  every  2  hours. 

(b)  Any  powered  air-purifying  respirator  equipped  with  approved  BO  or  organic  vapor  cartridges.  PAPR 
cartridges  shall  be  replaced  every  2  hours. 

(c)  Continuous  flow  supplied  air  respirator  equipped  with  a  hood  or  helmet. 

(a)  Air-punfying  full  facepiece  respirator  eqiipiDed  wNh  approved  BO  or  organic  vapor  cartridges  or  can- 
isters. Cartridges  or  canisters  shall  tw  replaced  every  (1)  hour. 

(b)  Powered  air-purifying  respirator  equipped  with  a  lighl-IMing  facepiece  and  an  approved  BO  or  organic 
vapor  cartridges.  PAPR  cartridges  shaN  be  replaced  every  (1)  hour. 
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Table  l  .—Minimum  Requirements  for  Respiratory  Protection  for  Airborne  BQ— Continued 


Concentration  of  airtxime  BD  (ppm) 
or  condttion  of  use 


Minimum  required  respirator 


Less  tfian  or  equal  to  1,000  ppm 

(1.000  times  PEL). 
Greater  ttian  1000  ppm 


Escape  from  IDL>I  corxlitions 


(a)  Supplied  air  respirator  equipped  vnth  a  half  mask  of  full  facepiece  and  operated  in  a  pressure  demand 
or  other  positive  pressure  mode.  ' 

(a)  Self-contained  breathing  unKnown  concentration,  or  apparatus  equipped  with  a  firefighting  full  facepiece 
and  operated  in  a  pressure  demand  or  ottter  positive  pressure  mode. 

(b)  Any  supplied  air  respirator  equipped  with  a  ful  facepiece  and  operated  in  a  pressure  demand  or  other 
positive  pressure  mode  in  combination  with  an  auxiliary  self-contained  breathing  apparatus  operated  in  a 
pressure  demand  or  other  positive  pressure  mode. 

(a)  Any  positive  pressure  self-contained  txeathing  apparatus  with  an  appropriate  service  life. 

(b)  A  air-purifying  full  facepiece  respirator  equipped  with  a  front  or  back  mourrted  BD  or  organc  vapor  carv 
ister. 


Notes:  Respirators  approved  for  use  In  higher  corx^entrations  are  permitted  to  be  used  in  lower  concentrations.  Full  facepiece  is  required  wtien 
eye  irritation  is  anticipated. 


(iii)  The  employer  shall  ensure  that 
employees  wearing  tight  fitting 
respirators  perform  a  facepiece  seal  fit 
check  to  ensure  that  a  proper  facepiece 
seal  is  obtained  prior  to  entry  into  a  BD 
atmosphere.  The  recommended  positive 
or  negative  pressure  fit  check 
procedures  listed  in  Appendix  E  to  this 
section  or  the  respirator  manufacturer's 
recommended  fit  check  procedure  shall 
be  used. 

(i)  Protective  clothing  and  equipment. 
Where  appropriate  to  prevent  eye 
contact  and  limit  dermal  exposure  to 
BD,  the  employer  shall  provide 
protective  clothing  and  equipment  at  no 
cost  to  the  employee  and  shall  ensure  its 
use.  Eye  and  face  protection  shall  meet 
the  requirements  of  29  CFR  1910.133. 

(j)  Emergency  situations.  Written  plan. 
A  written  plan  for  emergency  situations 
shall  be  developed,  or  an  existing  plan 
shall  be  modified,  to  contain  the 
applicable  elements  specified  in  29  CFR 
1910.38,  "Employee  Emergency  Flans 
and  Fire  Prevention  Plans,"  and  in  29 
CFR  1910.120  "Hazardous  Waste 
Operations  and  Emergency  Responses," 
for  each  workplace  where  there  is  a 
possibility  of  an  emergency. 

(k)  Medical  screening  and 
surveillance. — (1)  Employees  covered. 
The  employer  shall  institute  a  medical 
screening  and  surveillance  program  as 
specified  in  this  paragraph  for: 

(i)  Each  employee  with  exposure  to 
BD  at  concentrations  at  or  above  the 
action  level  on  30  or  more  days  or  for 
employees  who  have  or  may  have 
exposure  to  BD  at  or  above  the  PELs  on 
10  or  more  days  a  year; 

(ii)  Employers  (including  successor 
owners)  shall  continue  to  provide 
medical  screening  and  surveillance  for 
employees,  even  after  transfer  to  a  non- 
BD  exposed  job  and  regardless  of  when 
the  employee  is  transferred,  whose  v/oA 
histories  suggest  exposure  to  BD: 

(A)  At  or  above  the  PELs  on  30  or 
more  days  a  year  for  10  or  more  years; 


(B)  At  or  above  the  action  level  on  60 
or  more  days  a  year  for  10  or  more  years; 
or 

(C)  Above  10  ppm  on  30  or  more  days 
in  any  past  year;  and 

(iii)  Each  employee  exposed  to  BD 
following  an  emergency  situation. 

(2)  Program  administration,  (i)  The 
employer  shall  ensure  that  the  health 
questioiuiaire,  physical  examination 
and  medical  procedures  are  provided 
without  cost  to  the  employee,  without 
loss  of  pay,  and  at  a  reasonable  time  and 
place. 

(ii)  Physical  examinations,  health 
questionnaires,  and  medical  procedures 
shall  be  performed  or  administered  by  a 
physician  or  other  licensed  health  care 
professional. 

(iii)  Laboratory  tests  shall  be 
conducted  by  an  accredited  laboratory. 

(3)  Frequency  of  medical  screening 
activities.  The  employer  shall  make 
medical  screening  available  on  the 
following  schedule: 

(i)  For  each  employee  covered  under 
paragraphs  (j)(l)  (i)-(ii)  of  this  section, 
a  health  questioimaire  and  complete 
blood  count  with  differential  and 
platelet  count  (CBC)  every  year,  and  a 
physical  examination  as  specified 
below: 

(A)  An  initial  physical  examination 
that  meets  the  requirements  of  this  rule, 
if  twelve  months  or  more  have  elapsed 
since  the  last  physical  examination 
conducted  as  part  of  a  medical 
screening  program  for  BD  exposure; 

(B)  Berare  assumption  of  duties  by  the 
employee  in  a  job  with  BD  exposiire; 

(C)  Every  3  years  after  the  initial 
physical  examination; 

(D)  At  the  discretion  of  the  physician 
or  other  licensed  health  care 
professional  reviewing  the  annual 
health  questionnaire  and  CBC; 

(E)  At  the  time  of  employee 
reassignment  to  an  area  where  exposure 
to  BD  is  below  the  action  level,  if  the 
employee's  past  exposiue  history  does 
not  meet  the  criteria  of  paragraph 


(j)(l)(ii]  of  this  section  for  continued 
coverage  in  the  screening  and 
surveillance  program,  and  if  twelve 
months  or  more  have  elapsed  since  the 
last  physical  examination;  and 

(F)  At  termination  of  employment  if 
twelve  months  or  more  have  elapsed 
since  the  last  physical  examination. 

(ii)  Following  an  emergency  situation, 
medical  screening  shall  be  conducted  as 
quickly  as  possible,  but  not  later  than  48 
hours  after  the  exposure. 

(iii)  For  each  employee  who  miist 
wear  a  respirator,  physical  ability  to 
perform  the  work  and  use  the  respirator 
must  be  determined  as  required  by  29 
CFR  1910.134. 

(4)  Content  of  medical  screening,  (i) 
Medical  screening  for  employees 
covered  by  paragraphs  (j)(l)  (i)-{ii)  of 
this  section  shall  include:  . 

(A)  A  baseline  health  questionnaire 
that  includes  a  comprehensive 
occupational  and  health  history  and  is 
updated  annually.  Particular  emphasis 
shall  be  placed  on  the  hematopoietic 
and  reticuloendothelial  systems, 
including  exposure  to  chemicals,  in 
addition  to  BD,  that  may  have  an 
adverse  effect  on  these  systems,  the 
presence  of  signs  and  symptoms  that 
might  be  related  to  disorders  of  these 
systems,  and  any  other  information 
determined  by  the  examining  physician 
or  other  licensed  health  care 
professional  to  be  necessary  to  evaluate 
whether  the  employee  is  at  increased 
risk  of  material  impairment  of  health 
from  BD  exposure.  Health 
questionnaires  shall  consist  of  the 
sample  forms  in  Appendix  C  to  this 
section,  or  be  equivalent  to  those 
samples; 

(B)  A  complete  physical  examination, 
with  special  emphasis  on  the  liver, 
spleen,  lymph  nodes,  and  skin; 

(C)  A  CBC;  and 

(D)  Any  other  test  which  the 
examining  physician  or  other  licensed 
health  care  professional  deems 
necessary  to  evaluate  whether  the 
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employee  may  bu  at  increased  risk  from 
exposure  to  BD. 

fii)  Medical  screening  for  employees 
exposed  to  BD  in  an  emergency 
situation  shall  focus  on  the  acute  effects 
of  BD  exposure  and  at  a  minimum 
include:  A  CBC  within  48  hours  of  the 
exposure  and  then  monthly  for  three 
months;  and  a  physical  examination  if 
the  employee  reports  irritation  of  the 
eyes,  nose  throat,  lungs,  or  skin,  blurred 
vision,  coughing,  drowsiness,  nausea,  or 
headache.  Continued  employee 
participation  in  the  medical  screening 
and  surveillance  program,  beyond  these 
minimum  requirements,  shall  be  at  the 
discretion  of  the  physician  or  other 
licensed  health  care  professional. 

(5)  Additional  medical  evaluations 
and  referrals,  (i)  Where  the  results  of  ■ 
medical  screening  indicate 
abnormalities  of  the  hematopoietic  or 
reticuloendothelial  systems,  for  which  a 
non-occupational  cause  is  not  readily 
apparent,  the  examining  physician  or 
other  licensed  health  care  professional 
shall  refer  the  employee  to  an 
appropriate  specialist  for  further 
evaluation  and  shall  make  available  to 
the  specialist  the  results  of  the  medical 
screening. 

(ii)  The  specialist  to  whom  the 
employee  is  referred  under  this 
paragraph  shall  determine  the 
appropriate  content  for  the  medical 
evaluation,  e.g..  examinations, 
diagnostic  tests  and  procedures,  etc. 

(6)  Information  provided  to  the 
physician  or  other  licensed  health  care 
professional.  The  employer  shall 
provide  the  following  information  to  the 
examining  physician  or  other  licensed 
health  care  professional  involved  in  the 
evaluation: 

(i)  A  copy  of  this  section  including  its 
appendices; 

lii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  BD  exposure; 

(lii)  The  employee's  actual  or 
representative  BD  exposure  level  during 
employment  tenure,  including  exposure 
incurred  in  an  emergency  situation; 

(iv)  A  description  of  |}ertinent 
personal  protective  equipment  used  or 
to  be  used:  and 

(v)  Information,  when  available,  from 
previous  employment-related  medical 
evaluations  of  the  afl^ected  employee 
which  is  not  otherwise  available  to  the 
physician  or  other  licensed  health  care 
professional  or  the  specialist. 

(7)  The  written  medical  opinion,  (i) 
For  each  medical  evaluation  required  by 
this  section,  the  employer  shall  ensure 
that  the  physician  or  other  licensed 
health  care  professional  produces  a 
written  opinion  and  provides  a  copy  to 
the  employer  and  the  employee  within 


15  business  days  of  the  evaluation.  The 
written  opinion  shall  be  limited  to  the 
following  information: 

(A)  The  occupationally  pertinent 
results  of  the  medical  evaluation; 

(B)  A  medical  opinion  concerning 
whether  the  employee  has  any  detected 
medical  conditions  which  would  place 
the  employee's  health  at  increased  risk 
of  material  impairment  from  exposure  to 
BD; 

(C)  Any  recommended  limitations 
upon  the  employee's  exposure  to  BD; 
and 

(D)  A  statement  that  the  employee  has 
been  informed  of  the  results  of  the 
medical  evaluation  and  any  medical 
conditions  resulting  from  BD  exposure 
that  require  further  explanation  or 
treatment. 

(ii)  The  written  medical  opinion 
provided  to  the  employer  shall  not 
reveal  specific  records,  findings,  and 
diagnoses  that  have  no  bearing  on  the 
employee's  ability  to  work  with  BD. 

Note:  However,  this  provision  does  not 
negate  the  ethical  obligation  of  the  physician 
or  other  licensed  health  care  professional  to 
transmit  any  other  adverse  Findings  directly 
to  the  employee. 

(8)  Medical  surveillance,  (i)  The 
employer  shall  ensure  that  information 
obtained  from  the  medical  screening 
program  activities  is  aggregated  (with  all 
personal  identifiers  removed)  and 
periodically  reviewed,  to  ascertain 
whether  the  health  of  the  employee 
population  of  that  employer  is  adversely 
affected  by  exposure  to  BD. 

(ii)  Information  learned  from  medical 
surveillance  activities  must  be 
disseminated  to  covered  employees,  as 
defined  in  paragraph  (k)(l)  of  this 
section,  in  a  manner  that  ensures  the 
conPidentiality  of  individual  medical 
information. 

(1)  Communication  ofBD  hazards  to 
employees. — (1)  Hazard 
communication.  The  employer  shall 
communicate  the  hazards  associated 
with  BD  exposure  in  accordance  with 
the  requirements  of  the  Hazard 
Conununication  Standard,  29  CFR 
1910.1200,  29  CFR  1915.1200,  and  29 
CFR  1926.59. 

(2)  Employee  information  and 
training,  (i)  The  employer  shall  provide 
all  employees  exposed  to  BD  with 
information  and  training  in  accordance 
with  the  requirements  of  the  Hazard 
Conununication  Standard.  29  CFR 
1910.1200,  29  CFR  1915.1200.  and  29 
CFR  1926.59. 

(ii)  The  employer  shall  institute  a 
training  program  for  all  employees  who 
are  potentially  exposed  to  BD  at  or 
above  the  action  level  or  the  STEL, 
ensure  employee  participation  in  the 


program  and  maintain  a  record  of  the 
contents  of  such  program. 

(iii)  Training  snail  be  provided  prior 
to  or  at  the  time  of  initial  assignment  to 
a  job  potentially  involving  exposure  to 
BD  at  or  above  the  action  level  or  STEL 
and  at  least  annually  thereafter. 

(iv)  The  training  program  shall  be 
conducted  in  a  manner  that  the 
employee  is  able  to  understand.  The 
employee  shall  ensure  that  each 
employee  exposed  to  BD  over  the  action 
level  or  STEL  is  informed  of  the 
following: 

(A)  The  health  hazards  associated 
with  BD  exposure,  and  the  purpose  and 
a  description  of  the  medical  screening 
and  surveillance  program  required  by 
this  section; 

(B)  The  quantity,  location,  manner  of 
use,  release,  and  storage  of  BD  and  the 
specific  operations  that  could  result  in 
exposure  to  BD,  especially  exposures 
above  the  PEL  or  STEL; 

(C)  The  engineering  controls  and  work 
practices  associated  with  the  employee's 
job  assignment,  and  emergency 
procedures  and  personal  protective 
equipment: 

(D)  The  measures  employees  can  take 
to  protect  themselves  from  exposure  to 
BD. 

(E)  The  contents  of  this  standard  and 
its  appendices,  and 

(F)  The  right  of  each  employee 
exposed  to  BD  at  or  above  the  action 
level  or  STEL  to  obtain: 

(2)  medical  examinations  as  required 
by  paragraph  (j)  of  this  section  at  no  cost 
to  the  employee; 

(2)  the  employee's  medical  records 
required  to  be  maintained  by  paragraph 
(m)(4)  of  this  section;  and 

(J)  all  air  monitoring  results 
representing  the  employee's  exposure  to 
BD  and  required  to  be  kept  by  paragraph 
(m)(2)  of  this  section. 

(3)  Access  to  information  and  training 
materials,  (i)  The  employer  shall  make 

a  copy  of  this  standard  and  its 
appendices  readily  available  without 
cost  to  all  affected  employees  and  their 
designated  representatives  and  shall 
provide  a  copy  if  requested. 

(ii)  The  employer  shall  provide  to  the 
Assistant  Secretary  or  the  Director,  or 
the  designated  employee 
representatives,  upon  request,  all 
materials  relating  to  the  employee 
information  and  the  training  program. 

(m)  Recordkeeping. — (1)  Objective 
data  for  exemption  from  initial 
monitoring,  (i)  Where  the  processing, 
use,  or  handling  of  products  or  streams 
made  from  or  containing  BD  are 
exempted  from  other  requirements  of 
this  section  under  paragraph  (a)(2)  of 
this  section,  or  where  objective  data 
have  been  reUed  on  in  lieu  of  initial 
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monitoring  under  paragraph  (d)(2)(ii)  of 
this  section,  the  employer  shall 
establish  and  maintAin  a  record  of  the 
ob)ective  data  reasonably  relied  upon  in 
support  of  the  exemption. 

fii)  This  record  shall  include  at  least 
the  following  infonnation: 

(A)  The  product  or  activity  qualifying 
for  exempticm; 

(B)  The  source  of  the  objective  data; 

(C)  The  testing  protocol,  results  of 
testing,  and  analysis  of  the  material  for 
the  release  of  BD; 

(D)  A  description  of  the  operation 
exempted  and  how  the  data  support  the 
exemption:  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposiues  covered  by  the 
exemption. 

(iii)  The  employer  shall  maintain  this 
record  for  the  dtiration  of  the  employer's 
reliance  upon  such  objective  data. 

(2)  Exposure  measurements,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  of  all  measurements 
taken  to  monitor  employee  exposujre  to 
BD  as  prescribed  in  paragraph  (d)  of  this 
section. 

(ii)  The  record  shall  include  at  least 
the  following  information: 

(A)  The  date  of  measurement: 

(B)  The  operation  involving  exposure 
to  BD  which  is  being  monitored; 

(C)  Sampling  and  analytical  methods 
used  and  evidence  of  their  accuracy; 

(D)  Number,  duration,  and  results  of 
samples  taken; 

(£)  Type  of  protective  devices  worn, 
if  any;  and 

(F)  Name,  social  security  number  and 
exposure  of  the  employees  whose 
exposures  are  represented. 

(G)  The  written  corrective  action  and 
the  schedule  for  completion  of  this 
action  required  by  paragraph  (d)(7)(ii)  of 
this  section. 

(iii)  The  employer  shaU  maintain  this 
record  for  at  least  30  years  in 
accordance  with  29  CFR  1910.20. 

(3)  Respirator  Fit-test,  (i)  The 
employer  shall  establish  a  record  of  the 
fit  tests  administered  to  an  employee 
including: 

(A)  The  name  of  the  employee, 

(B)  Type  of  respirator, 

(C)  Brand  and  size  of  respirator, 

(D)  Date  of  test,  and 

(E)  Where  QNFT  is  used,  the  fit  factor, 
strip  chart  recording  or  other  recording 
of  the  results  of  the  test. 

(ii)  Fit  test  records  shall  be 
maintained  for  respirator  users  until  the 
next  fit  test  is  administered. 

(4)  Medical  screening  and 
surveillance,  (i)  The  employer  shall 
establish  and  maintain  an  accurate 
record  for  each  employee  subject  to 
medical  screening  and  surveillance 
under  this  section. 


(ii)  The  record  shall  include  at  least 
the  following  infonnation: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  Physician's  or  other  licensed 
health  care  professional's  written 
opinions  as  described  in  paragraph 
(k)(7)  of  this  section; 

(C)  A  o^y  of  the  infonnation 

Erovided  to  the  physician  or  other 
bansed  health  care  professional  as 
required  by  paragFaphs  (k)(7)(ii)-(iv)  of 
this  section. 

(iii)  Medical  screening  and 
siweillanoe  records  shall  be  maintained 
for  each  employee  for  the  duration  of 
employment  plus  30  years,  in 
accordance  with  29  CFR  1910.20. 

(5)  Availability,  (i)  The  employer, 
upon  written  request,  shall  make  all 
records  required  to  be  maintained  by 
this  section  available  for  examination 
and  copying  to  the  Assistant  Secretary 
and  the  Director. 

(ii)  Access  to  records  required  to  be 
maintained  by  paragraphs  (l)(l)-(3)  of 
this  section  sh^  be  granted  in 
accordance  with  29  CFR  1910.20(e). 

(6)  Transfer  of  records,  (i)  Whenever 
the  employer  ceases  to  do  business,  the 
employer  shall  transfer  records  reqiured 
by  this  section  to  the  successor 
employer.  The  successor  employer  shall 
receive  and  maintain  these  records.  If 
there  is  no  successor  employer,  the 
employer  shall  notify  the  Director,  at 
least  three  (3)  months  prior  to  disposal, 
and  transmit  them  to  die  Director  if 
requested  by  the  Director  within  that 
period. 

(ii)  The  employer  shall  transfer 
medical  and  exposure  records  as  set 
forth  in  29  CFR  1910.20(h). 

(n)  Dates. — (1)  Effective  date.  This 
section  shall  become  effective  ninety 
(90)  days' after  the  date  of  publication  in 
the  Federal  Register. 

(2)  Start-up  dates,  (i)  The  initial 
monitoring  required  imder  paragraph 
(d)(2)  of  this  section  shall  be  completed 
within  sixty  (60)  days  of  the  effective 
date  of  this  standard  or  the  introduction 
of  BD  into  the  woricpiace. 

(ii)  The  reqtiirements  of  paragraphs  (c) 
through  (m)  of  this  section,  including 
feasible  work  practice  controls  but  not 
including  engineering  controls  specified 
in  paragraph  (f)(1)  of  this  section,  shall 
be  complied  with  within  one-htmdred 
and  eighty  (180)  days  after  the  effective 
date  of  this  section. 

(iii)  Engineering  controls  specified  by 
paragraph  (f)(1)  of  this  section  shall  be 
implemented  within  two  (2)  years  after 
the  e%ctive  date  of  this  section,  and  the 
exposure  goal  program  specified  in 
paragraph  (g)  of  this  section  shall  be 
implemented  within  three  (3)  years  after 
the  effective  date  of  this  section. 


(o)  Appendices.  (1)  Appendix  E  to  this 
section  is  mandatory. 

(2)  Appendices  A,  B,  C.  D,  and  F  to 
this  section  are  informatimal  and  are 
not  intended  to  create  any  additional 
obligations  not  otherwise  imposed  or  to 
detract  from  any  existing  obligations. 


A|»p«adfai  A.  Swbrtaace  Sahly  Df 
Far  1  J-BntailkM  (Msn  Maaifj) 

/.  Subttance  Identification 

A.  Substance:  1.3-ButadieiM  (CHssCH- 
CH=CH2). 

B.  Synonyms:  1,3-Butadiene  (BD); 
butadiene;  biethyleiw;  bi-vinyl;  divinyl; 
butadiene-1.3;  buta-l,3-diane;  wydiraDe: 
Na-C50602;  CAS-lOfr-99-0. 

C  BD  can  be  found  as  a  gas  or  liquid. 

D.  BD  is  used  in  production  of  styrane- 
butadiane  rubberand  polyiiutadiens  rubber 
for  the  tire  industry.  (Xhar  uses  include 
copolymer  latexes  for  carpet  >»f  Hi^  ud 
paper  coating,  as  well  as  resins  and  polymers 
for  pipes  and  auUKnobile  and  appliuoe 
parts.  It  is  also  used  as  an  intanxiBdiate  in  th« 
production  of  such  chemicals  as  fungicides. 

E.  Appearance  and  odor  BD  is  a  colorleM, 
non-corrosive,  Qammable  gas  with  a  mild 
aromatic  odor  at  standard  ambient 
temperature  and  pressure. 

F.  Pennissible  exposxire:  Ejqxmire  may  not 
exceed  1  part  BD  per  million  parts  of  air 
averaged  over  the  8-hour  workday,  nor  may 
shOTt-term  exposiire  exceed  5  parts  of  BD  per 
million  parts  of  air  averaged  over  any  15- 
minute  period  in  the  S-hour  workday. 

n.  Health  Haxard  Data 

A.  BD  can  afiiact  the  body  if  the  gas  is 
inhaled  or  if  the  liquid  form,  whi(£  is  very 
cold  (cryogenic),  comes  in  contact  with  the 
eyes  or  skin. 

B.  Effects  of  overexposure:  Breathing  very 
high  levels  of  BD  for  a  short  time  can  cause 
central  nervous  system  eCCects,  blurred 
vision,  nausea,  fatigue,  headache  decreased 
blood  pressure  and  pulse  rate,  and 
unconsciousness.  There  are  no  leconied 
cases  of  accidental  exposures  at  high  levels 
that  have  caused  death  in  humans,  but  this 
could  occur.  Breathing  lower  levels  of  BD 
may  cause  irritation  of  the  eyes,  nose,  and 
throat.  Skin  contact  with  liquefied  BD  can 
cause  irritation  and  frostbite. 

C  Long-tenn  (chronic)  exposure:  BD  has 
l>een  found  to  be  a  potent  carcinogen  in 
rodents,  inducing  neoplastic  lesions  at 
multiple  target  sites  in  mice  and  rats.  A 
recent  study  of  BD-exposed  workers  sho%ved 
that  exposed  workers  have  an  increased  risk 
of  developing  leukemia.  The  risk  of  leukemia 
increases  with  increased  exposure  to  BD. 
OSHA  has  concluded  that  there  is  strong 
evidence  that  workplace  exposure  to  BD 
pjoses  an  increased  risk  of  death  from  cancers 
of  the  lymphohematc^raietic  system. 

D.  Reporting  signs  and  symptoms:  You 
should  inform  your  supervisor  if  you  develop 
any  of  these  signs  or  symptoms  and  suspect 
that  they  are  caused  by  exposure  to  BD. 

m.  Emergency  First  Aid  Procedures 

In  the  event  of  an  emergency,  follow  the 
emergency  plan  and  procedures  designated 
for  your  work  area.  If  you  have  Iwen  trained 
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in  first  aid  procedures,  provide  the  necessary 
Tirst  aid  measures.  If  necessary,  call  for 
additional  assistance  from  co-workers  and 
emergency  medical  personnel. 

A.  Eye  and  Skin  Exposures:  If  there  is  a 
potential  that  liqueried  BD  can  come  in 
contact  with  eye  or  skin,  foce  shields  and 
skin  protective  equipment  must  be  provided 
and  used.  If  liqueried  BD  comes  in  contact 
with  the  eye,  immediately  flush  the  eyes  with 
laiige  amounts  of  water,  occasionally  lifting 
the  lower  and  the  upper  lids.  Plush 
repeatedly.  Get  medical  attention 
immediately.  Contact  lenses  should  not  be 
worn  when  working  with  this  chemical.  In 
the  event  of  skin  contact,  which  can  cause 
frostbite,  remove  any  contaminated  clothing 
and  flush  the  affected  area  repeatedly  with 
large  amounts  of  tepid  water. 

B.  Breathing:  If  a  person  breathes  in  large 
amounts  of  BD,  move  the  exposed  p>erson  to 
fresh  air  at  once.  If  breathing  has  stopped, 
begin  cardiopulmonary  resuscitation  (CPR)  if 
you  have  been  trained  m  this  procedure. 
Keep  the  affected  person  warm  and  at  rest. 
Get  medical  attention  immediately. 

C.  Rescue:  Move  the  affected  person  from 
the  hazardous  exposure.  If  the  exposed 
person  has  been  overcome,  call  for  help  and 
begin  emergency  rescue  procedures.  Use 
extreme  caution  so  that  you  do  not  become 

a  casualty.  Understand  the  plant's  emergency 
rescue  procedures  and  know  the  locations  of 
rescue  equipment  before  the  need  arises. 

rv.  Respirators  and  Protective  Qothing 

A.  Respirators:  Good  industrial  hygiene 
practices  recommend  that  engineering  and 
work  practice  controls  be  used  to  reduce 
environmental  concentrations  to  the 
permissible  exposure  level.  However,  there 
are  some  exceptions  where  respirators  may 
be  used  to  control  exposure.  Respirators  may 
be  used  when  engineering  and  work  practice 
controls  are  not  technically  feasible,  when 
such  controls  are  in  the  process  of  being 
installed,  or  when  these  controls  fail  and 
need  to  be  supplemented  or  during  brief, 
non-routine,  intermittent  exposure. 
Respirators  may  also  be  used  in  situations 
involving  non-routine  work  op>erations  which 
are  performed  infrequently  and  in  which 
exposures  are  limited  in  duration,  and  in 
emergency  situations.  In  some  Instances 
cartridge  respirator  use  is  allowed,  but  only 
with  strict  time  constraints.  For  example,  at 
exposure  below  5  ppm  BD,  a  cartridge  (or 
canister)  respirator,  either  full  or  half  face, 
may  be  used,  but  the  cartridge  must  be 
replaced  at  least  every  4  hours,  and  it  must 
be  replaced  every  3  hours  when  the  exposure 
is  between  5  and  10  ppm.  If  the  use  of 
respirators  is  necessary,  the  only  respirators 
permitted  are  those  that  have  been  approved 
by  the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  In  addition  to 
respirator  selection,  a  complete  respiratory 
protection  program  must  be  instituted  which 
includes  tegular  training,  maintenance,  fit 
testing,  ins[>ection,  cleanmg,  and  evaluation 
of  respirators.  If  you  can  smell  BD  while 
wearing  a  respirator,  proceed  immediately  to 
fresh  air.  and  change  cartridge  (or  canister) 
before  re-entering  an  area  where  there  is  BD 
exposure.  If  you  experience  difficulty  in 
breathing  while  wearing  a  respirator,  tell 
your  supervisor. 


B.  Protective  Qothing:  Employees  should 
be  provided  with  and  required  to  use 
impervious  clothing,  gloves,  face  shields 
(eight-inch  minimum),  and  other  appropriate 
protective  clothing  necessary  to  prevent  the 
skin  from  becoming  frozen  by  contact  with 
liquefied  BD  (or  a  vessel  containing  liquid 
BD). 

Employees  should  be  provided  with  and 
required  to  use  splash-proof  safety  goggles 
where  liquefied  BD  may  contact  the  eyes. 

V.  Precautions  for  Safe  Use.  Handling,  and 
Storage 

A.  Fire  and  Explosion  Hazards:  BD  is  a 
flammable  gas  and  can  easily  form  explosive 
mixtures  in  air.  It  has  a  lower  explosive  limit 
of  2%,  and  an  upper  explosive  limit  of 
11.5%.  It  has  an  autoignition  temperature  of 
420"  C  (788"  F).  Its  vapor  is  heavier  than  air 
(vapor  density.  1.9)  and  may  travel  a 
considerable  distance  to  a  source  of  ignition 
and  flash  back.  Usually  it  contains  inhibitors 
to  prevent  self-polymerization  (which  is 
accompanied  by  evolution  of  heat)  and  to 
prevent  formation  of  explosive  [leroxides.  At 
elevated  temperatures,  such  as  in  fire 
conditions,  polymerization  may  take  place.  If 
the  polymerization  takes  place  in  a  container, 
there  is  a  possibility  of  violent  rupture  of  the 
container. 

B.  Hazard:  Slightly  toxic.  Slight  respiratory 
irritant.  Direct  contact  of  liquefied  BD  on 
skin  may  cause  freeze  bums  and  frostbite. 

C.  Storage:  Protect  against  physical  damage 
to  BD  containers.  Outside  or  detached  storage 
of  BD  containers  is  preferred.  Inside  storage 
should  be  in  a  cool.  dry.  well-ventilated, 
noncombustible  location,  away  from  all 
possible  sources  of  ignition.  Store  cylinders 
vertically  and  do  not  stack.  Do  not  store  with 
oxidizing  material. 

D.  Usual  Shipping  Containers:  Liquefied 
BD  is  contained  in  steel  pressure  apparatus. 

E.  Electrical  Equipment:  Electrical 
installations  in  Class  I  hazardous  locations, 
as  defined  in  Article  500  of  the  National 
Electrical  Code,  should  be  in  accordance 
with  Article  501  of  the  Code.  If  explosion- 
proof  electrical  equipment  is  necessary,  it 
shall  be  suitable  for  use  in  Group  B.  Group 
D  equipment  may  be  used  if  such  equipment 
is  isolated  in  accordance  with  Section  501- 
5(a)  by  sealing  all  conduit  ^/i-  inch  size  or 
larger.  See  Venting  of  Deflagrations  (NFPA 
No.  68. 1994),  National  Electrical  Code 
(NFPA  No.  70,  1996  ),  Static  Electricity 
(NFPA  No.  77,  1993),  Lightning  Protection 
Systems  (NFPA  No.  780, 1995),  and  Fire 
Hazard  Properties  of  Flammable  Liquids, 
Gases  and  Volatile  Solids  (NFPA  No.  325, 
1994). 

F.  Fire  Fighting:  Stop  flow  of  gas.  Use 
water  to  keep  fire-exposed  containers  cool. 
Fire  oxtinguishers  and  quick  drenching 
facilities  must  be  readily  available,  and  you 
should  know  where  they  are  and  how  to 
operate  them. 

G.  Spill  and  Leak:  Persons  not  wearing 
protective  equipment  and  clothing  should  be 
restricted  from  areas  of  spills  or  leaks  until 
clean-up  has  been  completed.  If  BD  is  spilled 
or  leaked,  the  following  steps  should  be 
taken: 

1.  Eliminate  all  ignition  sources. 

2.  Ventilate  area  of  spill  or  leak. 


3.  If  in  liquid  form,  for  small  quantities, 
allow  to  evaporate  in  a  safe  manner. 

4.  Stop  or  control  the  leak  if  this  can  be 
done  without  risk.  If  source  of  leak  is  a 
cylinder  and  the  leak  cannot  be  stopped  in 
place,  remove  the  leaking  cylinder  to  a  safis 
place  and  repair  the  leak  or  allow  the 
cylinder  to  empty. 

H.  Disposal:  This  substance,  when 
discarded  or  disposed  of,  is  a  hazardous 
waste  according  to  Federal  regulations  (40 
CFR  part  261).  It  is  listed  as  hazardous  waste 
number  DOOl  due  to  its  ignitability.  The 
transportation,  storage,  treatment,  and 
disposal  of  this  waste  material  must  be 
conducted  in  compliance  with  40  CFR  parts 
262,  263,  264,  268  and  270.  Disposal  can 
occur  only  in  properly  permitted  facilities. 
Check  state  and  local  regulation  of  any 
additional  requirements  as  these  may  be 
more  restrictive  than  federal  laws  and 
regulation. 

I.  You  should  not  keep  food^  beverages,  or 
smoking  materials  in  areas  where  there  is  BD 
exposure,  nor  should  you  eat  or  drink  in  such 
areas. 

).  Ask  your  supervisor  where  BD  is  used  in 
your  work  area  and  ask  for  any  additional 
plant  safety  and  health  rules. 

VI.  Medical  Requirements 

Your  employer  is  required  to  offer  you  the 
opportunity  to  participate  in  a  medical 
screening  and  surveillance  program  if  you  are 
exposed  to  BD  at  concentrations  exceeding 
the  action  level  (0.5  ppm  BD  as  an  8-hour 
TWA)  on  30  days  or  more  a  year,  or  at  or 
above  the  8  hr  TWA  (1  ppm)  or  STEL  (5  ppm 
for  15  minutes)  on  10  days  or  more  a  year. 
Exposure  for  any  pert  of  a  day  counts.  If  you 
have  had  exposure  to  BD  in  the  past,  but 
have  been  transferred  to  another  job,  you  may 
still  be  eligible  to  participate  in  the  medical 
screening  and  surveillance  program.  The 
OSHA  rule  specifies  the  past  exposures  that 
would  qualify  you  for  participation  in  the 
program.  These  past  exposure  are  work 
histories  that  suggest  the  following:  (1)  That 
you  have  been  exposed  at  or  above  the  PELs 
on  30  days  a  year  for  10  or  more  years;  (2) 
that  you  have  been  exposed  at  or  above  the 
action  level  on  60  days  a  year  for  10  or  more 
years;  or  (3)  that  you  have  been  exposed 
above  10  ppm  on  30  days  in  any  past  year. 
Additionally,  if  you  are  exposed  to  BD  in  an 
emergency  situation,  you  are  eligible  for  a 
medical  examination  within  48  hours.  The 
basic  medical  screening  pro-am  includes  a 
health  questionnaire,  physical  examination, 
and  blood  test.  These  medical  evaluations 
must  be  offered  to  you  at  a  reasonable  time 
and  place,  and  without  cost  or  loss  of  pay. 

VII.  Obsenration  of  Monitoring 

Your  employer  is  required  to  perform 
measurements  that  are  representative  of  your 
exposure  to  BD  and  you  or  your  designated 
representative  are  entitled  to  observe  the 
monitoring  procedure.  You  are  entitled  to 
observe  the  steps  taken  in  the  measurement 
procedure,  and  to  record  the  results  obtained. 
When  the  monitoring  procedure  is  taking 
place  in  an  area  where  respirators  or  personal 
protective  clothing  and  equipment  are 
required  to  be  worn,  you  or  your 
representative  must  also  be  provided  with. 
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and  must  wear,  the  protective  clothing  and 
equipment. 

VUl.  Access  to  Information 

A.  Each  year,  your  employer  is  required  to 
inform  you  of  the  information  contained  in 
this  appendix.  In  addition,  your  employer 
must  instruct  you  in  the  proper  work 
practices  for  using  BD,  emergency 
procedures,  and  the  correct  use  of  protective 
equipment. 

B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to  BD.  You 
or  your  representative  has  the  right  to 
observe  employee  measurements  and  to 
record  the  results  obtained.  Your  employer  is 
required  to  inform  you  of  your  exposure.  If 
yoiu  employer  determines  that  you  are  being 
overexposed,  he  or  she  is  required  to  inform 
you  of  the  actions'which  are  being  taken  to 
reduce  your  exposure  to  within  permissible 
exposure  limits  and  of  the  schedule  to 
implement  these  actions. 

C.  Your  employer  is  required  to  keep 
records  of  your  exposures  and  medical 
examinations.  These  records  must  be  kept  by 
the  employer  for  at  least  thirty  (30)  years. 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  you  or 
your  representative  upon  your  request. 

Appendix  B.  Siihstance  Technical 
Guidelines  for  IJ-Butadiene  (Non- 
Mandatory) 

/.  Physical  and  Chemical  Data 

A.  Substance  identification: 

1.  Synonyms:  1,3-Butadiene  (BD); 
butadiene;  biethylene;  bivinyl;  divinyl; 
butadiene-1,3;  buta-l,3-diene:  erythrene; 
Na-C50620;  CAS-106-99-0. 

2.  Formula:  CH2=CH-CH=CH2. 

3.  Molecular  weight:  54.1. 

B.  Physical  data: 

1.  Boiling  point  (760  mm  Hg):  -  4.7  'C 
(23.5  "F). 

2.  Specific  gravity  (water=l):  0.62  at  20  "C 
(68  -F). 

3.  Vapor  density  (air=l  at  boiling  point  of 
BD):  1.87. 

4.  Vapor  pressure  at  20  "C  (68  "F):  910  mm 
Hg. 

5.  Solubility  in  water,  g/100  g  water  at  20 
•C  (68  'F):  0.05. 

6.  Appearance  and  odor:  Colorless, 
flammable  gas  with  a  mildly  aromatic  odor. 
Liquefied  BD  is  a  colorless  liquid  with  a 
mildly  aromatic  odor. 

U.  Fire,  Explosion,  and  Reactivity  Hazard 
Data 

A.  Fire: 

1.  Flash  point:  -  76  "C  ( - 105  "F)  for  take 
out:  liquefied  BD;  Not  applicable  to  BD  gas. 

2.  Stability:  A  stabilizer  is  added  to  the 
monomer  to  inhibit  formation  of  polymer 
during  storage.  Forms  explosive  peroxides  in 
air  in  absence  of  inhibitor. 

3.  Flammable  limits  in  air,  percent  by 
volume:  Lower:  2.0;  Upper  11.5. 

4.  Extinguishing  media:  Carbon  dioxide  for 
small  fires,  polymer  or  alcohol  foams  for 
large  fires. 

5.  Special  fire  fighting  procedures:  Fight 
fire  from  protected  location  or  maximum 
possible  distance.  Stop  flow  of  gas  before 
extinguishing  fire.  Use  water  spray  to  keep 
fire-exposed  cylindere  cool. 


6.  Unusual  fire  and  explosion  hazards:  BD 
vapors  are  heavier  than  air  and  may  travel  to 
a  source  of  ignition  and  flash  back.  Qosed 
containers  may  rupture  violently  when 
heated. 

7.  For  purposes  of  compliance  with  the 
requirements  of  29  CFR  1910.106,  BD  is 
classified  as  a  flammable  gas.  For  example, 
7,500  ppm,  approximately  one-fourth  of  the 
lower  flammable  limit,  would  be  considered 
to  pose  a  potential  fire  and  explosion  hazard. 

8.  For  purposes  of  compliance  with  29  CFR 
1910.155,  BD  is  classified  as  a  Class  B  fire 
hazard. 

9.  For  purposes  of  compliance  with  29  CFR 
1910.307,  locations  classified  as  hazardous 
due  to  the  presence  of  BD  shall  be  Class  i. 

B.  Reactivity: 

1.  Conditions  contributing  to  instability: 
Heat.  Peroxides  are  formed  when  inhibitor 
concentration  is  not  maintained  at  proper 
level.  At  elevated  temfieratures,  such  as  in 
fire  conditions,  polymerization  may  take 
place. 

2.  Incompiatibilities:  Contact  with  strong 
oxidizing  agents  may  cause  fires  and 
explosions.  The  contacting  of  crude  BD  (not 
BD  monomer)  with  copper  and  copper  alloys 
may  cause  formations  of  explosive  copper 
compounds. 

3.  Hazardous  decomposition  products: 
Toxic  gases  (such  as  carbon  monoxide)  may 
be  released  in  a  fire  involving  BD. 

4.  Special  precautions:  BD  will  attack  some 
forms  of  plastics,  rubber,  and  coatings.  BD  in 
storage  should  be  checked  for  proper 
inhibitor  content,  for  self-p»olymerization. 
and  for  formation  of  peroxides  when  in 
contact  with  air  and  iron.  Piping  carrying  BD 
may  become  plugged  by  formation  of  rubbery 
polymer. 

C  Warning  Properties: 

1.  Odor  Threshold:  An  odor  threshold  of 
0.45  ppm  has  been  reported  in  The  American 
Industrial  Hygiene  Association  (AIHA) 
Report,  Odor  Thresholds  for  Chemicals  with 
Established  Occupational  Health  Standards. 
(Ex.  32-28C) 

2.  Eye  Irritation  Level:  Workers  exposed  to 
vapors  of  BD  (concentration  or  purity 
unspecified]  have  complained  of  irritation  of 
eyes,  nasal  passages,  throat,  and  lungs.  Dogs 
and  rabbits  exposed  experimentally  to  as 
much  as  6700  ppm  for  7'/j  hours  a  day  for 

8  months  have  developied  no  histologically 
demonstrable  abnormality  of  the  eyes. 

3.  Evaluation  of  Warning  Properties:  Since 
the  mean  odor  threshold  is  about  half  of  the 
1  ppm  PEL,  and  more  than  10-fold  below  the 
5  ppm  STEL.  most  wearers  of  air  purifying 
respirators  should  still  be  able  to  detect 
breakthrough  before  a  significant 
overexposure  to  BD  occurs. 

///.  Spill,  Leak,  and  Disposal  Procedures 

A.  Persons  not  wearing  protective 
equipment  and  clothing  should  be  restricted 
from  areas  of  spills  or  leaks  until  cleanup  has 
been  completed.  If  BD  is  spilled  or  leaked, 
the  following  steps  should  be  taken: 

1.  Eliminate  all  ignition  sources. 

2.  Ventilate  areas  of  spill  or  leak. 

3.  If  in  liquid  form,  for  small  quantities, 
allow  to  evaporate  in  a  safe  manner. 

4.  Stop  or  control  the  leak  if  this  can  be 
done  without  risk.  If  source  of  leak  is  a 


cylinder  and  the  leak  cannot  be  stopped  in 
place,  remove  the  leaking  cylinder  to  a  safe 
place  and  repair  the  leak  or  allow  the 
cylinder  to  empty. 

B.  Disposal:  This  substance,  when 
discarded  or  disposed  of,  is  a  hazardous 
waste  according  to  Federal  regulations  (40 
CFR  part  261).  It  is  listed  by  the  EPA  as 
hazardous  waste  number  DOOl  due  to  its 
ignitability.  The  transportation,  storage, 
treatment,  and  disposal  of  this  waste  material 
must  be  conducted  in  compliance  with  40 
CFR  parts  262,  263,  264,  268  and  270 
Disposal  can  occur  only  in  properly 
permitted  facilities.  Check  state  and  local 
regulations  for  any  additional  requirements 
because  these  may  be  more  restrictive  than 
federal  laws  and  regulations. 

IV.  Monitoring  and  Measurement  Procedures 

A.  Exposure  above  the  Permissible 
Exposure  Limit  (8-hr  TWA)  or  Short-Term 
Exposure  Limit  (STEL): 

1.  8-hr  TWA  exposure  evaluation: 
Measurements  taken  for  the  purpose  of 
determining  employee  exf>osure  under  this 
standard  are  best  taken  with  consecutive 
samples  covering  the  full  shift.  Air  samples 
must  be  taken  in  the  employee's  breathing 
zone  (air  that  would  most  nearly  represent 
that  inhaled  by  the  employee). 

2.  STEL  exposure  evaluation: 
Measurements  must  represent  15  minute 
exposures  associated  with  operations  most 
likely  to  exceed  the  STEL  in  each  job  and  on 
each  shift. 

3.  Monitoring  frequencies:  Table  1  gives 
various  exposure  scenarios  and  their  required 
monitoring  frequencies,  as  required  by  the 
final  standard  for  occupational  exposure  to 
butadiene. 

Table  1.— Five  Exposure  Sce- 
narios AND  Their  Associated 
Monitoring  Frequencies 


Action 

8-hr 

STPL 

Required  monitoring 

level 

TWA 

activity 

^  • 

- 

- 

No  8-hr  TWA  Of 
STEL  monitofing 
required. 

+• 

No  STEL  momtoring 
required.  Monitof 
8-hr  TWA  annu- 
ally. 

♦ 

•f 

No  STEL  monitoring 
required.  Periodic 
monitoring  8-hr 
TWA,  in  acooRj- 
ance  with 
(d)(3)(ii)." 

♦ 

+ 

+ 

Periodic  monitoring 
8-hf  TWA,  in  ac- 
cordance with 
(d)(3)(ii)".  Periodic 
nx)nitoring  STEL, 
in  accordance  with 
(d)(3)(itO. 

S6M0     Fodaral  Ragjalar  /  VoL  61,  No.  214  /  Monday,  November  4,  1996  /  Rules  and  Regulations 


Table  l.— Five  Exposure  Sce- 
narios AND  Their  Associated 
Monitoring  Frequenoes— Con- 
tinued 


I 


Acion 
lM*i 

TWA 

STEL 

R<(|uired  monAortng 
adMly 

♦ 

♦ 

rvnoOC  IIMHUViQ 

STbL.inacco>d- 
mos  wNh 
WOMl).  MonMor 
8^TWA.wnu- 

aiy. 

LJmi  Exoaadwt 


'Exposure  ~i;<ifiMlo, 
Ya*.  --No. 

**Ths   emptoyef  may  ^ 
()uancy  o(  wposure  monNorinQ  to 
at  laatt  2  comacuBve 


Ire- 
annualy 


Wean  at  toast  7  day*  apart  show  axpoaurea  to 
ba  balow  Iha  8  hr  TWA.  but  at  or  abows  Itw 

action  laval. 

4.  Monitoring  tschniques:  Appendix  D 
deacribes  the  validated  method  of  sampling 
and  analysis  which  has  been  tected  by  OSHA 
Cor  use  with  BD.  The  employer  has  the 
obligation  of  selecting  a  monitoring  method 
which  meets  the  accuracy  and  pracisioo 
requirements  of  the  standard  under  his  or  her 
unique  field  conditions.  The  standard 
reqxiiras  that  the  method  of  monitoring  must 
be  accurate,  to  a  95  percent  confidence  level, 
to  plus  or  minus  25  percent  Cor 
concentrations  of  BO  at  or  above  1  ppm,  and 
to  plus  or  minus  35  percent  for 
concentrations  below  1  ppm. 

V.  Penonal  Protectiw  Equipment 

A.  Employees  should  be  provided  with  and 
required  to  use  impervious  clothing,  gloves, 
face  shields  (eight-inch  minimum),  and  other 
appropriate  protective  clothing  necessary  to 
prevent  the  skin  from  becoming  froaen  from 
contact  with  liquid  BD. 

B.  Any  clothing  which  becomes  wet  with 
liquid  BD  should  be  removed  immediately 
and  not  re- worn  until  the  butadiene  has 
evaporated. 

C  Employees  should  be  provided  %vith  and 
tequiied  to  use  splash  proof  safety  goggles 
where  liquid  BD  may  contact  the  eyes. 

VI.  Housekeeping  and  Hygiene  Facilities 

For  purposes  of  complying  with  29  CFR 
1910.141.  the  following  items  should  be 
emphasized: 

A.  The  workplace  should  be  kept  clean, 
orderly,  and  in  a  sanitary  condition. 

B.  Adequate  washing  facilities  with  hot 
and  cold  water  are  to  be  provided  and 
maintained  in  a  sanitary  condition. 

VU.  Additional  Precautions 

A.  Store  BO  in  tightly  closed  containers  in 
a  cool,  well-ventilated  area  and  take  all 
necessary  precautions  to  avoid  any  explosion 
hazard. 

B.  Non-sparking  tools  must  be  used  to  open 
and  close  metal  containers.  These  containers 
must  be  effectively  grounded. 

C  Do  not  incinerate  BD  cartridges,  tanks  or 
other  containers. 

D.  Employers  must  advise  employees  of  all 
areas  and  operations  where  exposure  to  BD 
might  occur. 


(Ham- 


I.  Basis  for  AimUcal  Scrmning  and 
SurveiliaacB  Requinments 

A.  Route  of  Entry  Inhalation 

B.  Toxicology 

Inhalation  of  BD  has  been  linked  to  an 
increased  risk  of  cancer,  Hafn^y  to  the 
reproductive  organs,  and  fstotoxicity. 
Butadiene  can  be  converted  via  oxi«iation  to 
epoxybutona  and  diepaxybutane,  two 
gsnotoxic  metabolitaa  that  may  play  a  role  in 
the  enirassion  of  BCs  toxic  eftscts. 

BD  has  been  tasted  for  carcinogBnicity  in 
mice  and  rats.  Both  species  responded  to  BD 
exposure  by  developing  cancer  at  multiple 
primary  oi^gui  sltea.  Bariy  deaths  in  mice 
were  caused  by  malignant  lymphomas, 
primarily  Ijnnphocytic  type,  originating  in 
the  thymus. 

Mice  expoeed  to  BD  have  developed 
ovarian  or  testicular  atrophy.  Spenn  head 
morphology  tests  also  revealed  abnormal 
sperm  in  mica  expoaed  to  BD;  lethal 
mutattons  were  found  in  a  dominant  lethal 
test  In  light  of  theee  results  in  animals,  the 
poasibility  that  BD  may  adversely  afiact  the  . 
reproductive  systems  of  male  and  fismale 
workers  must  be  considered. 

Additionally,  anemia  has  been  obaerved  in 
animals  exposed  to  butadiene.  In  some  cases, 
this  anemia  appeared  to  be  a  primary 
response  to  exposure;  in  other  cases,  it  may 
have  been  secondary  to  a  neoplastic 
response. 

C  Epidemiology 

Epidemtologic  evidence  demonstrates  that 
BD  exposure  poses  an  increased  risk  of 
leukemia.  Mild  alterations  of  hematologic 
parameters  have  also  been  observed  in 
synthetic  rubber  workers  exposed  to  BD. 

n.  Potential  Advene  Health  Effects 

A.  Acute 

Skin  contact  with  liquid  BD  causes 
characteristic  bums  or  frostbite.  BD  is 
gaseous  form  can  irriteto  the  eyes,  nasal 
passages,  throet,  and  lungs.  Blurred  vision, 
coughing,  and  drowsiness  may  also  occur. 
Effects  are  mild  at  2.000  ppm  and 
pronounced  at  8.000  ppm  for  exposures 
occurring  over  the  full  workshift. 

At  very  high  concentrations  in  air,  BD  is 
an  anesthetic,  causing  narcosis,  respiratory 
paralysis,  unconsciousness,  and  death.  Such 
concentrations  are  unlikely,  however,  except 
in  an  extreme  emergency  because  BD  poses 
an  explosion  hazard  at  these  levels. 

B.  Chronic 

The  principal  adverse  health  effects  of 
concern  are  BD-induced  lymphoma, 
leukemia  and  potential  re[noiductive  toxicity. 
Anemia  and  other  changes  in  the  peripheral 
blood  cells  may  be  indicators  of  excessive 
expocure  to  BD. 

C  Reproductive 

Workers  may  be  concerned  about  the 
possibility  that  their  BD  exposure  may  be 
affecting  their  ability  to  procreate  a  healthy 
child.  For  workers  with  high  exposures  to 
BD.  especially  those  who  have  experienced 


dilBcultias  in  amoaiving.  miscarriagas,  or 
•tillbirtha,  approjviato  medical  and 
labantosy  evaluation  of  fsrtility  may  be 
nacaaaaiy  to  datarmine  if  BD  is  having  any 
adverse  eSact  on  the  reproductive  sjrstBm  or 
on  tba  baahh  of  the  fstus. 

M.  Medkal  ScnmUng  Compoiwats  M-A- 
Gkwoe 

A.  Health  Questionnaire 

The  most  important  goal  of  the  health 
questionnaire  is  to  elicit  informaticMi  from  the 
worker  regarding  potential  signs  or 
symptoms  generally  related  to  leukemia  or 
o4her  blood  abnormalities.  Therefore, 
physicians  or  other  licensed  health  care 
proCaasionals  should  be  aware  of  the 
prasanting  symptoms  and  signs  of 
iymphohematopoiatic  disorders  and  cancers, 
as  well  as  the  procedures  necessary  to 
confirm  (B"  exclude  such  diagnoses. 
Additionally,  the  health  questionnaire  will 
assist  writh  tlM  identification  of  workers  at 
greatest  risk  of  developing  leukemia  or 
adverse  reproductive  eflscts  frcnn  their 
exposures  to  BD. 

Workers  with  a  history  of  reproductive 
difficulties  or  a  personal  or  £tmily  history  of 
immune  deficiency  syndromes,  blood 
dyacraslas,  lymphoma,  or  leukemia,  and 
thoee  who  are  or  have  been  exposed  to 
medicinal  drugs  or  chemicals  known  to  affsct 
the  hematopoietic  or  lymphatic  systems  may 
be  at  higher  risk  from  their  exposure  to  BD. 
After  the  initial  administratton,  the  health 
questionnaire  must  be  updated  annually. 

B.  Complete  Blood  Count  (CBQ 

The  medical  screening  and  surveillance 
program  requires  an  annual  CBC,  %vith 
differential  and  platelet  count,  to  be  provided 
for  each  employee  with  BD  exposure.  This 
test  is  to  be  peifoimed  on  a  blood  sample 
obteined  by  phlebotomy  of  the  venous 
system  or,  if  technically  fisasible,  from  a 
fingerstick  sample  of  capillary  blood.  The 
sample  is  to  be  analyzed  by  an  accredited 
laboratory. 

Abnormalities  in  a  CBC  may  be  due  to  a 
number  of  difiisrent  etiologies.  The  concern 
for  workers  exposed  to  BD  includes,  but  is 
not  limited  to,  timely  identification  of 
Ijnnphohematopoietic  cancers,  such  as 
leukismia  and  non-Hodgkin's  lymphoma. 
Abnormalities  of  portions  of  the  CBC  are 
identified  by  comparing  an  individual's 
resulte  to  those  of  an  esteblished  range  of 
normal  values  for  males  and  females.  A 
substantial  change  in  any  individual 
employee's  CBC  may  also  be  viewed  as 
"abnormal"  for  that  individual  even  if  all 
measurements  fell  nvithin  the  population- 
based  range  of  ncvmal  values.  It  is  suggested 
that  a  flowsheet  for  laboratory  values  be 
included  in^each  employee's  medical  record 
so  that  comparisons  and  trends  in  annual 
CBCs  can  be  easily  made. 

A  determination  of  the  clinical  significance 
of  an  abnormal  CBC  shall  be  the 
responsibility  of  the  examining  physician, 
other  licensed  health  care  profess  tonal,  or 
medical  specialist  to  whom  the  mnployee  is 
referred.  Ideally,  an  abnormal  CBC  should  be 
compared  to  prevtous  CBC  measurements  for 
the  same  employee,  when  available.  Clinical 
common  sense  may  dictete  that  a  CBC  value 
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that  is  very  slightly  outside  the  normal  range 
does  not  warrant  medical  concern.  A  CBC 
abnormality  may  also  be  the  result  of  a 
temporary  physical  stressor,  such  as  a 
transient  viral  illness,  blood  donation,  or 
menorrhagia,  or  laboratory  error.  In  these 
cases,  the  CBC  should  be  rep>eated  in  a  timely 
feshion,  i.e.,  within  6  weeks,  to  verify  that 
return  to  the  normal  range  has  occiiTOd.  A 
clinically  significant  abnormal  CBC  should 
result  in  removal  of  the  employee  from 
further  exposure  to  BD.  Transfer  of  the 
employee  to  other  work  duties  in  a  BD-free 
environment  would  be  the  preferred 
recommendation. 

C.  Physical  Examination 

The  medical  screening  and  surveillance 
program  requires  an  initial  physical 
examination  for  workers  exposed  to  BD;  this 
examination  is  repteated  once  every  three 
years.  The  initial  physical  examination 
should  assess  each  worker's  baseline  general 
health  and  rule  out  clinical  signs  of  medical 
conditions  that  may  be  caused  by  or 
aggravated  by  occupational  BD  exposure.  The 
physical  examination  should  be  directed  at 
identification  of  signs  of 
Iymphohematopoiatic  disorders,  including 
lymph  node  enlargement,  splenomegaly,  and 
hepatomegaly. 

Repeated  physical  examinations  should 
update  objective  clinical  findings  that  could 
be  indicative  of  interim  development  of  a 
lymphohematopoietic  disorder,  such  as 
lymphoma,  leukemia,  or  other  blood 
abnormality.  Physical  examinations  may  also 
be  provided  on  an  as  needed  basis  in  order 
to  follow  up  on  a  [xraitive  answer  on  the 
health  questionnaire,  or  in  resptonse  to  an 
abnormal  CBC.  Physical  examination  of 
workers  who  will  no  longer  be  working  in 
jobs  with  BD  exposure  are  intended  to  rule 
out  lyraphohematopwietic  disorders. 

The  need  for  physical  examinations  for 
workers  concerned  about  adverse 
reproductive  effects  from  their  exposure  to 
BD  should  be  identified  by  the  physician  or 
other  licensed  health  care  professional  and 
provided  accordingly.  For  these  workers, 
such  consultations  and  examinations  may 
relate  to  developmental  toxicity  and 
reproductive  capacity. 

Physical  examination  of  workers  acutely 
exposed  to  significant  levels  of  BD  should  be 
especially  directed  at  the  respiratory  system, 
eyes,  sinuses,  skin,  nervous  system,  and  any 
region  associated  with  particular  complaints. 
If  the  worker  has  received  a  severe  acute 
exposure,  hospitalization  may  be  required  to 
assure  prof)er  medical  management.  Since 
this  type  of  expxtsure  may  place  workers  at 
greater  risk  of  blood  abnormalities,  a  CBC 
must  be  obtained  within  48  hours  and 
repeated  at  one.  two.  and  three  months. 

Appendix  D:  Sampting  and  Analytical 
Klirthod  for  13-Buted^iie  (Non-Mandatory) 

OSHA  Method  No.:  56. 

Matrix:  Air. 

Target  concentration:  1  ppm  (2.21  mg/m') 

Procedure:  Air  samples  are  collected  by 
drawing  known  volumes  of  air  through 
sampling  tubes  containing  charcoal 
adsorbent  which  has  been  coated  with  4-tert- 
butylcatechol.  The  samples  are  desorbed 
with  carbon  disulfide  and  then  analyzed  by 


gas  chromatography  using  a  flame  ionization 
detector. 

Recommended  sampling  rate  and  air 
volume:  0.05  L/min  and  3  L. 

Detection  limit  of  the  overall  procedure:  90 
ppb  (200  ug/m  3)  (based  on  3  L  air  volume). 

Reliable  quantitation  limit:  155  ppb  (343 
ug/m  3)  (based  on  3  L  air  volume). 

Standard  error  of  estimate  at  the  target 
concentration:  6.5%. 

Special  requirements:  The  sampling  tubes 
must  be  coated  with  4-tert-butylcatechol. 
Collected  samples  should  be  stored  in  a 
freezer. 

Status  of  method:  A  sampling  and 
analytical  method  has  been  subjected  to  the 
established  evaluation  procedures  of  the 
Organic  Methods  Evaluation  Branch,  OSHA 
Analytical  Laboratory,  Salt  Lake  City,  Utah 
84165. 

I.    Background 

This  work  was  undertaken  to  develop  a 
sampling  and  analytical  procedure  for  BD  at 
1  ppm.  The  current  method  recommended  by 
OSHA  for  collecting  BD  uses  activated 
coconut  shell  charcoal  as  the  sampling 
medium  (Ref.  5.2).  This  method  was  found  to 
be  inadequate  for  use  at  low  BD  levels 
because  of  sample  instability. 

The  stability  of  samples  has  been 
significantly  improved  through  the  use  of  a 
specially  cleaned  charcoal  which  is  coated 
with  4-tert-butylcatechol  (TBC).  TBC  is  a 
polymerization  inhibitor  for  BD  (Ref.  5.3). 

1.1.1     Toxic  effects 

Symptoms  of  human  exposure  to  BD 
include  irritation  of  the  eyes,  nose  and  throat. 
It  can  also  cause  coughing,  drowsiness  and 
fatigue.  Dermatitis  and  frostbite  can  result 
&x>m  skin  exposure  to  liquid  BD.  (Ref.  5.1) 

NIOSH  recommends  that  BD  be  handled  in 
the  workplace  as  a  potential  occupational 
carcinogen.  This  recommendation  is  based 
on  two  inhalation  studies  that  resulted  in 
cancers  at  multiple  sites  in  rats  and  in  mice. 
BD  has  also  demonstrated  mutagenic  activity 
in  the  presence  of  a  liver  microsomal 
activating  system.  It  has  also  been  reported 
to  have  adverse  reproductive  effects.  (Ref. 
5.1) 

1.1.2.  Potential  workplace  exposure 

About  90%  of  the  annual  production  of  BD 
is  used  to  manufecture  styrene-butadiene 
rubber  and  Polybutadiene  rubber.  Other  uses 
include:  Polychloroprene  rubber, 
acrylonitrile  butadiene-stryene  resins,  nylon 
intermediates,  styrene-butadiene.latexes, 
butadiene  polymers,  thermoplastic 
elastomers,  nitrile  resins,  methyl 
methacrylate-butadiene  styrene  resins  and 
chemical  intermediates.  (Ref.  5.1) 

1.1.3.  Physical  properties  (Ref  5.1) 

CAS  No.:  106-99-0 

Molecular  weight  54.1 

Appearance:  Colorless  gas 

Boiling  point  -4.41  "C  (760  mm  Hg) 

Freezing  point  -108.9"^ 

Vapor  pressure:  2  atm  @  15.3  °C;  5  atm  @ 
47  "C 

Explosive  limits:  2  to  11.5%  (by  volume  in 
air) 

Odor  threshold:  0.45  ppm 

Structural  formula:  H2C:CHCH:CH2 


Synonyms:  BD;  biethylene;  bivinyl; 
butadiene;  divinyl;  buta-l,3-diene;  alpha- 
gamma-butadiene:  erythrene;  NCI-C50602; 
pjOTolylene;  vinylethylene. 

1.2.    Limit  defining  parameters 

The  analyte  air  concentrations  listed 
throughout  this  method  are  based  on  an  air 
volume  of  3  L  and  a  desorption  volume  of  1 
mL.  Air  Concentrations  listed  in  ppm  are 
referenced  to  25  °C  and  760  mm  Hg. 

J. 2.1.    Detection  limit  of  the  analytical 
procedure 

The  detection  limit  of  the  analytical 
procedure  was  304  pg  per  injection.  This  was 
the  amount  of  BD  which  gave  a  response 
relative  to  the  interferences  present  in  a 
standard. 

1 .2.2.  Detection  limit  of  the  overall 
procedure 

The  detection  limit  of  the  overall 
procedure  was  0.60  )ig  per  sample  (90  ppb  or 
200  Hg/m').  This  amount  was  determined 
graphically.  It  was  the  amount  of  analyte 
which,  when  spiked  on  the  sampling  device, 
would  allow  recoven,-  approximately  equal  to 
the  detection  limit  of  the  analytical 
procedure. 

1.2.3.  Reliable  quantitation  limit 

The  reliable  quantitation  limit  was  1.03  ^g 
per  sample  (155  ppb  or  343  ug/m').  This  was 
the  smallest  amount  of  analyte  which  could 
be  quantitated  within  the  limits  of  a  recovery 
of  at  least  75%  and  a  precision  (±1.96  SD)  of 
±25%  or  better. 

1.2.4.  Sensitivity' 

The  sensitivity  of  the  analytical  procedure 
over  a  concentration  range  representing  0.6  to 
2  times  the  target  concentration,  based  on  the 
recommended  air  volume,  was  387  area  units 
per  (ig/mL.  This  value  was  determined  from 
the  slope  of  the  calibration  curve.  The 
sensitivity  may  vary  with  the  particular 
instrument  used  in  the  analysis. 

1.2.5.  Recovery 

The  recover>'  of  BD  from  samples  used  in 
Storage  tests  remained  above  77%  when  the 
samples  were  stored  at  ambient  temperature 
and  above  94%  when  the  samples  were 
stored  at  refrigerated  temperature.  These 
values  were  determined  from  regression  lines 
which  were  calculated  from  the  storage  data. 
The  recovery  of  the  analyte  from  the 
collection  device  must  be  at  least  75% 
following  storage. 

1.2.6.  Precision  (analytical  method  only) 

The  pooled  coefficient  of  variation 
obtained  from  replicate  determinations  of 
analytical  standards  over  the  range  of  0.6  to 
2  times  the  taiget  concentration  was  0.011. 

1.2.7.  Precision  (overall  procedure) 

The  precision  at  the  95%  confidence  level 
for  the  refrigerated  temperature  storage  test 


'  The  reliable  quantitation  limit  and  detection 
limits  reported  in  the  method  are  baied  upon 
optimization  of  the  instrument  for  the  smallest 
fKissible  amount  of  analyte.  When  the  target 
concentration  of  an  analyte  is  exoeptioivally  higher 
than  these  limits,  they  may  not  be  attainable  at  the 
routine  operation  parameters. 
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was  ±12.7%.  This  value  includes  an 
additional  ±5%  for  sampling  error.  The 
overall  procedure  must  provide  results  at  the 
target  concentrations  that  are  ±25%  at  the 
95%  confidence  level. 

1.2.8.     Reproducibility 

Samples  collected  from  a  controlled  test 
atmosphere  and  a  draft  copy  of  this 
procedure  were  given  to  a  chemist 
unassociated  with  this  evaluation.  The 
average  recovery  was  97.2%  and  the  standard 
deviation  was  6.2%. 

2.  Sampling  procedure 

2.1.  Apparatus 

2.1.1.  Samples  are  collected  by  use  of  a 
personal  sampling  pump  that  can  be 
calibrated  to  within  ±5%  of  the 
recommended  0.05  L/min  sampling  rate  with 
the  sampling  tube  in  line. 

2.1.2.  Samples  are  collected  with 
laboratory  prepared  sampling  tube*.  The 
sampling  tube  is  constructed  of  si  lane-treated 
glass  and  is  about  5-cm  long.  The  ID  is  4  nun 
and  the  OD  is  6  nun.  One  end  of  the  tube  is 
tapered  so  that  a  glass  wool  end  plug  will 
hold  the  contents  of  the  tube  in  place  during 
sampling.  The  op>ening  in  the  tapwred  end  of 
the  sampling  tube  is  at  least  one-half  the  ID 
of  the  tube  (2  mm).  The  other  end  of  the 
sampling  tube  is  open  to  its  full  4-mm  ID  to 
fiacilitate  packing  of  the  tube.  Both  ends  of 
the  tube  are  fire-polished  for  safety.  The  tube 
is  packed  with  2  sections  of  pretreated 
charcoal  which  has  been  coated  with  TBC 
The  tube  is  packed  with  a  50-mg  backup 
section,  located  nearest  the  tapered  end.  and 
with  a  100-mg  sampling  section  of  charcoal. 
The  two  sections  of  coated  adsorbent  are 
separated  and  retained  with  small  plugs  of 
silanized  glass  wool.  Following  packing,  the 
sampling  tubes  are  sealed  with  two  '/»  inch 
OD  plastic  end  caps.  Instructions  for  the 
pretreatroent  and  coating  of  the  charcoal  are 
presented  in  Section  4.1  of  this  method. 

2.2.  Reagents 
None  required. 

2.3.  Technique 

2.3.1.  Properly  label  the  sampling  tube 
before  sampling  and  then  remove  the  plastic 
end  caps. 

2.3.2.  Attach  the  sampling  tube  to  the 
pump  using  a  section  of  flexible  plastic 
tubing  such  that  the  larger  front  section  of  the 
sampling  tube  is  exposed  directly  to  the 
atmosphere.  Do  not  place  any  tubing  ahead 
of  the  sampling  tube.  The  sampling  tube 
should  be  attached  in  the  worker's  breathing 
zone  in  a  vertical  manner  such  that  it  does 
not  impede  work  performance. 

2.3.3.  After  sampling  for  the  appropriate 
time,  remove  the  sampling  tube  6t>m  the 
pump  and  then  seal  the  tube  with  plastic  end 
caps.  Wrap  the  tube  lengthwise. 

2.3.4.  Include  at  least  one  blank  for  each 
sampling  set.  The  blank  should  be  handled 
in  the  same  manner  as  the  samples  with  the 
exception  that  air  is  not  drawn  through  it. 

2.3.5.  List  any  potential  interferences  on 
the  sample  data  sheet. 

2.3.6.  The  samples  require  no  special 
shipping  precautions  under  normal 
conditions.  The  samples  should  be 


refrigerated  if  they  are  to  be  exposed  to 
higher  than  normal  ambient  temperatures.  If 
the  samples  are  to  be  stored  before  they  are 
shipped  to  the  laboratory,  they  should  be 
kept  in  a  freezer.  The  samples  should  be 
placed  in  a  freezer  upon  receipt  at  the 
laboratory. 

2.4.  Breakthrough 

(Brsakthrough  was  defined  as  the  relative 
amount  of  analyte  found  on  the  backup 
section  of  the  tube  in  relation  to  the  total 
amount  of  analyte  collected  on  the  sampling 
tube.  Five-percent  breakthrough  occxured 
after  sampling  a  test  atmosphere  containing 
2.0  ppm  BD  for  90  min  at  0.05  L/min.  At  the 
end  of  this  time  4.5  L  of  air  had  been 
sampled  and  20.1  |ig  of  the  analyte  was 
collected.  The  relative  humidity  of  the 
sampled  air  was  80%  at  23  "C.) 

Breakthrough  studies  have  shown  that  the 
recommended  sampling  procedure  can  be 
used  at  air  concentrations  higher  than  the 
target  concentration.  The  sampling  time, 
however,  should  be  reduced  to  45  min  if  both 
the  expected  BD  level  and  the  relative 
humidity  of  the  sampled  air  are  high. 

2.5.  Desorption  efficiency 

The  average  desorption  efficiency  for  BD 
from  TBC  coated  charcoal  over  the  range 
from  0.6  to  2  times  the  target  concentration 
was  96.4%.  The  efficiency  was  essentially 
constant  over  the  range  studied. 

2.6.  Recommended  air  volume  and 
sampling  rate 

2.6. 1 .  The  recommended  air  volume  is 
3L 

2.6.2.  The  recommended  sampling  rate  is 
0.05  L/min  for  1  hour. 

2.7.  Interferences 

There  are  no  known  interferences  to  the 
sampling  method. 

2.8.  Safety  precautions 

2.8.1.  Attach  the  sampling  equipment  to 
the  worker  in  such  a  manner  that  it  will  not 
interfere  with  work  performance  or  safety. 

2.8.2.  Follow  all  safety  practices  that 
apply  to  the  work  area  being  sampled. 

3.    Analytical  procedure 

3.1.    Apparatus 

3.1.1.  A  gas  chromatograph  (GC). 
equipped  with  a  flame  ionization  detector 
(FID).  J 

3. 1 .2.  A  CC  column  capable  of  resolving 
the  analytes  from  any  interference.' 

3.1.3.  Vials,  glass  2-mL  with  Teflon-lined 
caps. 

3.1.4.  Disposable  Pasteur-type  pipets, 
volumetric  flasks,  piptets  and  syringes  for 
preparing  samples  and  standards,  making 
dilutions  and  performing  injections. 


3.2.  Reagents 

3J.1.    Carbon  disulfide.^ 

The  benzene  contaminant  that  was  present 
In  the  carbon  disulfide  was  used  as  an 
internal  standard  (ISTD)  in  this  evaluation. 

3.2.2.    Nitrogen,  hydrogen  and  air,  GC 
grade. 

3J.3.    BD  of  known  high  purity.* 

3.3.  Standard  preparation 

3.3.1.  Prepare  standards  by  diluting 
known  volumes  of  BD  gas  with  carbon 
disulfide.  This  can  be  accomplished  by 
injecting  the  appropriate  volume  of  BD  into 
the  headspace  above  the  1-mL  of  carbon 
disulfide  contained  in  sealed  2-mL  vial. 
Shake  the  vial  after  the  needle  is  removed 
from  the  septum.^ 

3.3.2.  The  mass  of  BD  gas  used  to  prepare 
standards  can  be  determined  by  use  of  the 
following  equations: 
MV=(760/BP)(273+t)/(273){22.41) 

Where: 

MV=ambient  molar  volume 
BP=ambient  barometric  pressure 
T=ambient  temperature 
Mg/HL»54.0g/MV 

|lg/standa^d=(^g/)lL)(^L)  BD  used  to  prepare 
the  standard 

3.4.  Sample  preparation 

3.4.1.  Transfer  the  100-mg  section  of  the 
sampling  tube  to  a  2-mL  vial.  Place  the  50- 
mg  section  in  a  separate  vial.  If  the  glass  wool 
plugs  contain  a  significant  amount  of 
charcoal,  place  them  with  the  appropriate 
sampling  tube  section. 

3.4.2.  Add  1-mL  of  carbon  disulfide  to 
each  vial. 

3.4.3.  Seal  the  vials  with  Teflon-lined 
caps  and  then  allow  them  to  desorb  for  one 
hour.  Shake  the  vials  by  hand  vigorously 
several  times  during  the  desorption  period. 

3.4.4.  If  it  is  not  possible  to  analyze  the 
samples  within  4  hours,  separate  the  cartx>n 
disulfide  frtim  the  charcoal,  using  a 
disposable  Pasteur-type  pipet,  following  the 
one  hour.  This  separation  will  improve  the 
stability  of  desorfoed  samples. 

3.4.5.  Save  the  used  sampling  tubes  to  be 
cleaned  and  repacked  with  fresh  adsorbent. 

3.5.  Analysis 

3.5.1.  GC  Conditions 
Column  temperature:  95  °C 
Injector  temperature:  180  *C 
Detector  temperature:  275  "C 
Carrier  gas  flow  rate:  30  mL/min 
Injection  volume:  0.80  ^L 

GC  column:  20-ft  x  %-in  OD  stainless  steel 
GC  column  containing  20% 

FFAP  on  80/100  Chromabsorb  W-AW- 
DMCS. 

3.5.2.  Chromatogram.  See  Section  4.2. 

3.5.3.  Use  a  suitable  method,  such  as 
electronic  or  peak  heights,  to  measure 
detector  response. 


'A  Hewiett-PackArd  Model  M40A  CC  was  uMd 
for  thi«  evaluation.  Injection*  were  performed  uaing 
a  Hewlett-Packard  Model  7671A  automatic  (ampler. 

*  A  20-ft  X  </W-inch  OD  cuinleu  ttael  GC  column 
containing  20%  i^AP  on  80/100  me«h 
Chn>m«baorb  W-AW-OMCS  was  uswl  for  tbU 
evaluation. 


'  Flsfaer  Scientific  Company  A.CS.  Reagent  Gnde 
solvent  ivas  used  in  this  evaluation. 

'  Matheson  Gas  Products.  CP  Grade  1.3-butadiene 
was  used  in  this  study. 

*A  standard  containing  7.71  |ig/mL  (at  ambient 
temperature  and  pressure)  was  prepared  by  diluting 
4  (iL  of  the  gas  with  1-mL  of  caroon  disulfide. 
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3.5.4.  Prepare  a  calilxation  curve  using 
several  standard  solutions  of  diSsrent 
concentrations.  Prepare  the  calibration  curve 
daily.  Program  the  integrator  to  report  the 
results  in  |ig/mL. 

3.5.5.  Bracket  sample  concentrations  with 
standards. 

3.6.  Interferences  (analytical) 

3.6.1.  Any  compound  with  the  same 
general  retention  time  as  the  analyte  and 
which  also  gives  a  detector  response  is  a 
potential  interference.  Possible  interferenoes 
should  be  reported  by  the  industrial 
hygienist  to  the  laboratory  with  sulnnitted 
samples. 

3.6.2.  GC  parameters  (temperature, 
coltmm,  etc.)  may  be  changed  to  circumvent 
interferences. 

3.6.3.  A  usefrU  means  of  structure 
designation  is  GC/MS.  It  is  recommended 
that  this  procedure  be  used  to  oonfinn 
samples  whenever  possible. 

3.7.  Calculations 

3.7.1.  Results  are  obtained  by  use  of 
calibration  curves.  Calibration  curves  are 
prepared  by  plotting  detector  reaponw 
against  concentration  bx  each  standard.  The 
best  line  through  the  data  points  is 
determined  by  curve  fitting. 

3.7.2.  The  concentration,  in  ug/mL,  for  a 
particular  sample  is  determined  by 
comparing  its  detector  response  to  the 
calibration  curve.  If  any  analyte  is  found  on 
the  backup  section,  this  amount  is  added  to 
the  amount  found  on  the  front  section.  Blank 
corrections  should  be  performed  before 
adding  the  results  together. 

3.7.3.  The  BD  air  concentration  can  be 
expressed  using  the  following  equation: 
mg/m3=(A)(B)/(C)(D) 

Where: 

As|ig/mL  from  Section  3.7.2 

Bs  volume 

C=L  of  air  sampled 

I>=efficiency 

3. 7.4.  The  following  equation  can  be  used 
to  convert  results  in  mg'm  ^  to  ppm: 
ppm-(mg/m  3)(24.46)/54.09 

Where: 

mg/m^=re8ult  frmn  Section  3.7.3. 
24.46=molar  volume  of  an  ideal  gas  at  760 
mm  Hg  and  25*^1. 

3.8.  Safety  precautions  (analytical} 

3.8.1.  Avoid  skin  contact  and  inhalation 
of  all  chemicals. 

3.8.2.  Restrict  the  use  of  all  chemicals  to 
a  fume  hood  whenever  possible. 

3.8.3.  Wear  safisty  glasses  and  a  lab  coat 
in  all  laboratory  areas. 

4.    Additional  Information 

4.1.    A  procedure  to  prepare  specially 
cleaned  charcoal  coated  with  TBC 

4.1.1.    Apparatus. 

4.1.1.1.    Magnetic  stirrer  and  stir  bar. 

4.1.1  J.    Tube  furnace  capable  of 
maintaining  a  temperature  of  700*^  and 
equipped  with  a  quartz  tube  that  can  hold  30 
g  of  charcoal.* 


4.1.1.3.  A  means  to  purge  nitrogen  giBi 
through  the  charcoal  inside  the  quartz  tube. 

4.1.1.4.  Water  bath  capable  of 
maintaining  a  temperature  of  60*C. 

4.1.1.5.  Miscellaneous  labontfvy 
equipment:  One-liter  vacuum  flask,  1— L 
Erleimieyer  flask,  350-Ml  Buchner  fonnel 
with  a  coarse  fitted  disc,  4-oz  brown  bottle, 
niibber  stepper.  Teflon  tape  etc 

4.1.2.    Reagents 

4.1.2.1.  Phosphoric  acid,  10%  by  weight, 
in  water.* 

4.1.2.2.  4-tert-Butylcatechol  (TBC)."" 

4.1.2.3.  Specially  cleaned  coconut  shell 
charcoal,  20/40  mesh.'  ■ 

4.1.2.4.  Nitrogen  gas,  GC  grade. 
4.1.3.    Procedure. 

Weigh  30g  of  charcoal  into  a  500-mL 
Erlenmeyer  flask.  Add  about  250  mL  of  10% 
phosphoric  acid  to  the  flask  and  then  swirl 
the  mixture.  Stir  the  mixture  for  1  hour  using 
a  magnetic  stirrer.  Filter  the  mixture  using  a 
fitted  Buchner  fimnel.  Wash  the  charcoal 
several  times  with  250-mL  portions  of 
deionized  water  to  remove  all  traces  of  the 
acid.  Transfer  the  washed  charcoal  to  the 
tube  furnace  quartz  tube.  Place  the  quartz 
tube  in  the  furnace  and  then  coimect  the 
nitrogen  gas  purge  to  the  tube.  Fire  the 
charcoal  to  700 'C.  Maintain  that  temperature 
for  at  least  1  hour.  After  the  charcoal  has . 
cooled  to  room  temperature,  transfier  it  to  a 
tared  beaker.  Determine  the  weight  of  the 
charcoal  and  then  add  an  amount  of  TBC 
which  is  10%  of  the  charcoal,  by  weight 

CAUnON-TBC  is  toxic  and  should  only  be 
handled  in  a  fume  hood  while  wearing 
gloves. 

Carefully  mix  the  contents  of  the  beaker 
and  then  transfer  the  mixture  to  a  4-oz  bottle. 
Stopper  the  bottle  with  a  clean  mbber 
stopper  which  has  been  wrapped  with  Teflon 
tape.  Clamp  the  bottle  in  a  water  bath  so  that 
the  water  level  is  above  the  charcoal  level. 
Gently  heat  the  bath  to  60  *C  and  then 
maintain  that  temperature  for  1  hour.  Cool 
the  charcoal  to  room  temperature  and  then 
transfer  the  coated  charcoal  to  a  suitable 
container. 

The  coated  charcoal  is  now  ready  to  be 
packed  into  sampling  tubes.  The  sampling 
tubes  should  be  stored  in  a  sealed  container 
to  prevent  contamination.  Sampling  tubes 
should  be  stored  in  the  dark  at  room 
temperature.  The  sampling  tubes  should  be 
segregated  by  coated  adsorbent  lot  number. 

4.2  Chromatograws 

The  chromatograms  were  obtained  using 
the  recommended  analytical  method.  The 
chart  speed  was  set  at  1  cm/min  bx  the  first 
three  min  and  then  at  0.2  cm/min  for  the 
time  remaining  in  the  analysis. 

The  peak  which  elutes  just  before  BD  is  a 
reaction  product  between  an  impurity  on  the 
charcoal  and  TBC.  This  peak  is  alwajrs 
present,  but  it  is  easily  resolved  fitim  the 
analyte.  The  peak  which  elutes  immediately 


■A  Lindberg  Type  55035  Tube  furnace  was  used 
in  this  evaluation. 


'  Baker  Analyzed"  Reagent  grade  was  diluted 
with  water  for  use  in  this  evaluation. 

■0  The  Aldrich  Chemical  Company  99%  grade 
was  used  in  this  evaluation. 

I  <  Specially  cleaned  charcoal  was  obtained  from 
Supelco.  Inc.  for  use  in  this  evaluation.  The 
cleaning  process  used  by  Supelco  is  proprietary. 


before  benzene  is  an  oxidation  product  of 
TBC 
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Appendix  E:  Raqiinitor  Fit  Tasting 
Pnioaduna  (Maiulatory) 

A.  The  Employer  Shall  Conduct  Fit  Testing 
Using  the  Following  Procedures 

These  provisions  apply  to  IxKh  QLFT  and 
QNFT 

1.  The  test  subject  shall  be  allowed  to  pick 
the  most  comfortable  respirator  from  a 
selection  of  respirators  of  various  sizes  and 
models. 

2.  Prior  to  the  selection  process,  the  test 
subject  shall  be  shown  how  to  put  on  a 
respirator,  how  it  should  be  positioned  on 
the  fece,  how  to  set  strap  tension  and  how 

to  determine  a  comfortable  fit.  A  mirror  shall 
be  available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use,  because  it 
is  only  a  review. 

3.  l^e  test  subject  shall  be  informed  that 
he/she  is  being  asked  to  select  the  respirator 
which  provideis  the  most  comfortable  fit. 
Each  respirator  represents  a  different  size  and 
shape,  and  if  fitted  and  used  properly,  will 
provide  adequate  protection. 

4.  The  test  subject  shall  be  instrocted  to 
hold  each  chosen  fecepiece  up  to  the  fece 
and  eliminate  those  which  obviously  do  not 
give  a  comfortable  fit. 

5.  The  more  comfortable  fecepieces  are 
noted;  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  Assistance  in  assessing  comfort  can 
be  given  by  discussing  the  points  in  item  6 
below.  If  the  test  subject  is  not  femiliar  with 
using  a  particular  respirator,  the  test  subject 
shall  be  directed  to  don  the  mask  several 
times  and  to  adjust  the  straps  each  time  to 
become  adept  at  setting  proper  tension  on  the 
straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  ptoints  with  the  test 
subject  and  allowing  the  test  subject  adequate 
time  to  determine  the  comfort  of  the 
respirator: 

(a)  Position  of  the  mask  on  the  nose. 

(b)  Room  for  eye  protection. 

(c)  Room  to  talk. 

(d)  Position  of  mask  on  fece  and  cheeks. 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit: 

(a)  Chin  properly  placed; 

(b)  Adequate  strap  tension,  not  overly 
tightened: 
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(c}  ieii.  across  noae  bridfie 
'/''  T'spimtor  of  proper  iiz*;  tv  ^pac 
dislaiicr  from  noM  to  i:hii. 
(ei  1  endency  of  respirator  to  .slip 
if)  Self-observation  id  mirror  tc  evaiuate  fit 
and  respirator  ftosition. 

B    The  test  subiect  shall  conduct  the 
negative  and  fjositive  pressure  flt  checks 
ubinjt  procedures  in  App>«ndix  A  or  (hose 
recommended  by  the  respirator 
manufacturer.  Before  conducting  the  negative 
or  positive  pressure  fit  checks,  the  subject 
shall  be  told  to  seat  the  mask  on  the  face  by 
moving  the  bead  from  side-to-side  and  up 
and  down  slowly  while  taking  in  a  fisw  slow 
deep  breaths.  Another  fiacepiece  shall  be 
selected  and  retested  if  the  test  subject  fails 
the  fit  check  tesU. 

9.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surfece,  such  as  stubble 
beard  growth,  beard,  or  sideburns  which 
cross  the  respirator  sealing  surtaoe.  Any  type 
of  apparel  which  interferes  with  a 
satis&u:tory  fit  shall  be  altered  or  removed. 

10.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
refiarred  to  a  physician  to  determine  whether 
the  test  subject  can  wear  a  respirator  while 
performing  her  or  his  duties. 

11.  If  the  employee  finds  the  fit  of  the 
respirator  unacce  >table,  the  test  subject  shall 
be  given  the  opportunity  to  select  a  difiiBrent 
respirator  and  to  be  retested. 

12.  Exercise  regimen.  Prior  to  the 
conunencement  of  the  fit  test,  the  test  subject 
shall  be  given  a  description  of  the  fit  test  and 
the  test  subject's  responsibilities  during  the 
tost  procedure.  The  description  of  the  process 
shall  include  a  description  of  the  test 
exercises  that  the  subject  will  be  performing. 
The  respirator  to  be  tested  shall  be  worn  for 
at  least  5  minutes  before  the  start  of  the  fit 
teat. 

13.  Test  Exercises.  The  test  subject  shall 
perform  exercises,  in  the  test  environment, 
while  wearing  any  applicable  safety 
equipment  that  may  bis  worn  during  actual 
respirator  use  which  could  interfere  with  fit. 
in  the  manner  described  below: 

(a)  Normal  breathing.  In  a  normal  standing 
position,  without  talking,  the  subject  shall 
breathe  normally. 

(b)  Deep  breathing.  In  a  normal  standing 
position,  the  subject  shall  breathe  slowly  and 
deeply,  taking  caution  so  as  to  not 
hyperventilate. 

(c)  Turning  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his/her 
head  &x>m  side  to  side  between  the  extreme 
positions  on  each  side.  The  head  shall  be 
held  at  each  extreme  momentarily  so  the 
subject  can  inhale  at  each  side. 

(d)  Moving  head  up  and  down.  Standing  in 
place,  the  subject  shall  slowly  move  his/her 
head  up  and  down.  The  subject  shall  be 
instructed  to  inhale  in  the  up  position  (i.e., 
when  looking  toward  the  ceiling). 

(e)  Talking.  The  subject  shall  Ulk  out  loud 
slowly  and  loud  enough  so  as  to  be  heard 
clearly  by  the  test  conductor.  The  subject  can 
read  from  a  prepared  text  such  as  the 
Rainbow  Passage,  count  backward  from  100. 
or  recite  a  memorized  poem  or  song. 


KauiboYi  Paaaafcc 

Wher  (ha  «uniigh'.  itiiken  i-aiudrop'-  in  the 
Hir  ihev  art  like  a  priam  and  form  t 
rainbow  The  rainbow  is  a  division  of 
white  light  into  many  beautiful  colors, 
fiiese  take  the  shape  of  <<  long  round  arch, 
with  Its  path  high  above  and  its  two  ends 
apparently  beyond  the  horizon  There  is. 
according  to  legend,  a  boiling  f>ot  of  gold 
at  one  end.  People  look,  but  no  ona  ever 
finds  it.  When  a  man  looks  for  something 
beyond  reach,  his  friends  say  he  is  looking 
for  the  pot  of  gold  at  the  end  of  the 
rainbow. 

(f)  Grimace.  The  test  subject  shall  grimace 
by  smiling  or  fro%iming.  (Only  for  QNFT 
testing,  not  perfonned  for  QLFT) 

(g)  Bending  over.  The  test  subject  shall 
bend  at  the  waist  as  if  he/she  were  to  touch 
his/her  toes.  Jogging  in  place  shall  be 
substituted  for  this  exarciae  in  thoae  tnt 
environments  such  as  shroud  type  C^^FT 
units  which  prohibit  banding  at  the  waist 

(fa)  Normal  breathing.  Same  as  exarciae  (a). 
Each  test  exercise  shall  be  performed  fra-  one 
minute  except  for  the  grimace  exarcise  which 
shall  be  performed  for  15  seconds. 

The  test  subject  shall  be  queetionad  by  the 
test  conductor  regarding  the  comfait  of  the 
respirator  upon  completion  of  the  protoc»l.  If 
it  has  become  imcomfartable,  another  model 
of  respirator  shall  be  tried. 

B.  Qualitative  Fit  Tett  IQUn")  Pmtocols 

1.  General 

(a)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implenMnting  the 
respirator  qualitative  fit  test  program. 

(b)  The  employer  shall  enstue  that  fwrsons 
administering  QLFT  are  able  to  prepare  test 
solutions,  calibrate  equipment  and  perfonn 
tests  properly,  recognize  invalid  tests,  and 
assure  that  test  equipment  is  in  proper 
working  order. 

(c)  The  employer  shall  assure  that  QLFT 
equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  within  the  parametera  for 
which  it  was  designed. 

2.  Isoamyl  Acetate  Protocol 

(a)  Odor  threshold  screening. 

The  odor  threshold  screening  test, 
performed  without  wearing  a  respirator,  is 
intended  to  determine  if  the  individual  tested 
can  detect  the  odor  of  isoamyl  acetate. 

(1)  Three  1  liter  glass  jars  with  metal  lids 
are  required. 

(2)  Odor  free  water  (e.g.  distilled  or  spring 
water)  at  approximately  25  degrees  C  shall  be 
used  for  the  solutions 

(3)  The  isoamyl  acetate  (lAA)  (also  kno%vn 
at  isopentyl  acetate)  stock  solution  is 
prepaired  by  adding  1  cc  of  pure  LAA  to  800 
cc  of  odor  ine  water  in  a  1  liter  jar  and 
shaking  for  30  seconds.  A  new  solution  shall 
be  prepared  at  least  weekly. 

(4)  The  screening  test  shall  be  conducted 
in  a  room  sef>arate  from  the  room  used  for 
actual  fit  testing.  The  two  roonu  shall  be  well 
ventilated  to  prevent  the  odor  of  lAA  from 
becoming  evident  in  the  general  room  air 
where  testing  takes  place. 

(5)  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  fiee  water  using 


:  clear  dropper  or  pipette.  The  solution  aball 
he.  shaken  for  30  secouds  and  allowed  to 
xtand  for  two  to  three  nunute»  ao  that  the 
lAA  concentration  above  the  liquid  may 
reach  equilibrium.  This  solution  shall  be 
used  for  only  one  day. 

(6)  .A  test  hlaak  shall  be  prepared  in  a  third 
jar  by  adding  500  cc  of  odor  £ree  water. 

(7)  The  odor  test  and  test  blank  jars  shall 
be  labalad  1  and  2  for  )ar  identification. 
Labels  shall  be  placed  on  the  lids  so  they  can 
be  periodically  peeled  off  and  switched  to 
maintain  ihe  integrity  of  the  test 

(8)  The  following  iiutruction  shall  be  typed 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  test  jan  (i.e.,  1  and  2):  "The  purpoae 
of  this  test  is  to  determine  if  you  can  smell 
banana  oil  at  a  low  concentration.  The  two 
bottles  in  front  of  you  contain  water.  One  of 
theae  bottles  also  contains  a  small  amoimt  of 
banana  oiL  Be  sure  the  coven  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  teat  conductor  which  bottle  contains 
banana  oil" 

(9)  The  mixttUM  used  in  the  lAA  odor 
detection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olCactory  fatigue  in  the 
subject. 

(10)  If  the  teat  subject  Is  unable  to  correctly 
identify  the  jar' containing  the  odor  test 
solution,  the  LAA  qualitative  fit  test  shall  not 
be  performed. 

(11)  If  the  test  subject  correctly  identifies 
^he  jar  containing  the  odor  test  solution,  the 
test  subject  may  proceed  to  respirator 
selection  and  fit  testing. 

(b)  Isoamyl  acetate  fit  test 

(1)  The  fit  test  chamber  shall  be  similar  to 
a  clear  55-gallon  drum  liner  suspended 
inverted  over  a  2-foot  diameter  frame  so  that 
the  top  of  the  chamber  is  about  6  inches 
above  the  test  subject's  head.  The  inside  top 
center  of  the  chamber  shall  have  a  small  hook 
attached. 

(2)  Each  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  oSu'  protection  against 
organic  vaf>ora. 

(3)  After  selecting,  doiming,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room 
shall  be  sef>arate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

(4)  A  copy  of  the  test  exercises  and  any 
prepared  text  from  which  the  subject  is  to 
read  shall  be  taped  to  the  inside  of  the  test 
chamber. 

(5)  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6-inch  by  5-inch 
piece  of  paper  towel,  or  other  porous, 
absorbent,  single-ply  material,  folded  in  half 
and  wetted  writh  0.75  cc  of  pure  lAA.  The  tost 
subject  shall  hang  the  wet  towel  on  the  hook 
at  the  top  of  the  chamber. 

(6)  Allow  two  minutes  for  the  LAA  test 
concentration  to  stabilize  before  starting  the 
fit  test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject; 
to  explain  the  fit  test,  the  importance  of  his/ 
her  cooperation,  and  the  purpose  for  the  test 
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exercises;  ot  to  demonstrate  some  of  the 
exercises. 

(7)  If  at  any  time  during  the  test,  the  subject 
detects  the  tnnana  like  odor  of  lAA,  the  test 
is  failed.  The  subject  shall  quickly  exit  fit>m 
the  test  chamber  and  leave  the  test  area  to 
avoid  olfactory  fatigue. 

(8)  If  the  test  is  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator.  The  test  subject  shall  repeat  the 
odor  sensitivity  test,  select  and  put  on 
another  respirator,  return  to  the  test  area  and 
again  begin  the  fit  test  procedure  described 
in  (1)  through  (7)  above.  The  process 
continues  imtil  a  respirator  that  fits  well  has 
been  found.  Should  the  odor  sensitivity  test 
be  failed,  the  subject  shall  wait  about  5 
minutes  before  retesting.  Odor  sensitivity 
will  usually  have  returned  by  this  time. 

(9)  When  the  subject  wearing  the  respirator 
passes  the  test,  its  efficiency  shall  be 
demonstrated  for  the  subject  by  having  the 
subject  break  the  face  seal  and  take  a  breath 
before  exiting  the  chamber. 

(10)  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  test,  so  there  is  no  significant 
LAA  concentration  buildup  in  the  chamber 
during  subsequent  tests,  llie  used  towels 
shall  be  kept  in  a  self  sealing  beg  to  keep  the 
test  area  from  being  contaminateid. 

3.  Saccharin  Solution  Aerosol  Protocol 

The  entire  screening  and  testing  procedure 
shall  be  explained  to  the  test  subject  prior  to 
the  conduct  of  the  screening  test. 

(a)  Taste  threshold  screening.  The 
saccharin  taste  threshold  screening, 
performed  without  wearing  a  respirator,  is 
intended  to  determine  whether  the 
individual  being  tested  can  detect  the  taste  of 
saccharin. 

(1)  During  threshold  screening  as  well  as 
during  fit  testing,  subjects  shall  wear  an 
enclosure  about  the  head  and  shoulden  that 
is  approximately  12  inches  in  diameter  by  14 
inches  tall  with  at  least  the  front  portion 
clear  and  that  allows  free  movements  of  the 
head  when  a  respirator  is  worn.  An  enclosure 
substantially  similar  to  the  3M  hood 
assembly,  parts  «  FT  14  and  #  FT  15 
combined,  is  adequate. 

(2)  The  test  enclosure  shall  have  a  V4-inch 
hole  in  front  of  the  test  subject's  nose  and 
mouth  area  to  accommodate  the  nebulizer 
nozzle. 

(3)  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall  breathe 
through  his/her  slightly  open  mouth  with 
tongue  extended. 

(4)  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  maiiced  to  distinguish  it  frcm 
the  fit  test  solution  nebulizer. 

(5)  The  threshold  check  solution  consists  of 
0.83  grams  of  sodium  saccharin  USP  in  100 
ml  of  warm  water.  It  can  be  prepared  by 
putting  1  ml  of  the  fit  test  solution  (see  (bKS) 
below)  in  100  ml  of  distilled  water. 

(6)  "To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  released  and  allowed  to 
fully  expand. 


(7)  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
saccharin  can  be  tasted. 

(8)  If  the  first  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

(9)  If  the  second  response  is  n^ative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

(10)  The  test  conductor  will  take  note  of 
the  number  of  squeezes  required  to  solicit  a 
taste  response. 

(11)  If  the  saccharin  is  not  tasted  after  30 
squeezes  (step  10),  the  test  subject  may  not 
perform  the  saccharin  fit  test 

(12)  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test. 

(13)  Correct  use  of  the  nebulizer  means  that 
approximately  1  ml  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

(14)  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry,  and  refilled  at 
least  each  mraning  and  afternoon  or  at  least 
every  four  hoiu^. 

(b)  Saccharin  solution  aerosol  fit  test 
procedure 

(1)  The  test  subject  may  not  eat,  drink 
(except  plain  water),  smoke,  or  chew  gum  for 
IS  minutes  before  the  test. 

(2)  The  fit  test  uses  the  same  enclosure 
described  in  (a)  above. 

(3)  Thejtest  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  (a)  above.  The  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
particulate  filter(s). 

(4)  A  second  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  or 
equivalent  is  used  to  spray  the  fit  test 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  mail^ed  to  distinguish  it  from 
the  screening  test  solution  nebulizer. 

(5)  The  fit  test  solution  is  prepared  by 
adding  83  grains  of  sodium  saccharin  to  100 
ml  of  warm  water. 

(6)  As  before,  the  test  subject  shall  Ineathe 
through  the  slightly  open  mouth  with  tongue 
extended. 

(7)  The  nebulizer  is  inserted  into  the  hole 
in  the  front  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 
the  same  number  of  squeezes  required  to 
elicit  a  taste  response  in  the  screening  test 
A  minimum  of  10  squeezes  is  required. 

(8)  After  generating  the  aerosol  the  test 
subject  shaU  be  instructed  to  perform  the 
exerdsas  in  section  L  A.  13  above. 

(9)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using  one 
half  the  number  of  squeezes  as  initially. 

(10)  The  test  subject  shall  indicate  to  the 
test  cmiductor  if  at  any  time  during  the  fit 
last  the  taste  of  saccharin  is  detected. 

(11)  If  the  taste  of  saccharin  is  detected,  the 
f:  a  deemed  unsatisfactory  and  a  different 
raq>iratar  shall  be  tried. 

4.  britant  Fume  Protocol 

(a)  The  respirator  to  be  tested  shall  be 
equipped  with  high-efficiency  particulate  air 
(HEP A)  filtera. 

(b)  No  form  of  test  enclosure  or  hood  for 
the  test  subject  shall  be  used. 


(c)  The  test  subject  shall  be  allowed  to 
smell  e  weak  concentration  of  the  irritant 
smoke  before  the  respirator  is  donned  to 
become  hmiliar  with  its  irritating  properties. 

(d)  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  chloride.  Attach  one 
end  of  the  smoke  tube  to  an  aspirator  squeeze 
bulb  and  cover  the  other  end  with  a  abort 
piece  of  tubing  to  prevent  potential  injury 
from  the  jagged  end  of  the  smoke  tube. 

(d)  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyas  and  instruct  the 
subject  to  keep  his/her  eyes  cloeed  while  the 
test  is  performed. 

(e)  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  smoke  tube 
towards  the  hce  seal  area  of  the  test  subject. 
He/she  shall  begin  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

(f)  The  exercises  identified  in  section  L  A. 
13  above  shall  be  performed  by  the  test 
subject  while  the  respirator  seal  is  being 
challenged  by  the  smoke. 

(g)  Each  test  subject  passing  the  smoke  test 
without  evidence  of  a  response  (involuntary 
cough)  shall  be  given  a  sensitivity  check  of 
the  smoke  from  the  same  tube  once  the 
respirator  has  been  removed  to  determine 
whether  he/she  reacts  to  the  smoke.  Failure 
to  evoke  a  response  shall  void  the  fit  test 

(h)  The  fit  test  shall  be  performed  in  a 
location  with  exhaust  ventilation  sufficient  to 
prevent  general  contamination  of  the  testing 
area  by  the  test  agent 

C.  Quantitative  Fit  Test  (QNFT)  Protocols 

The  following  quantitative  fit  testing 
procedures  have  been  demonstrated  to  be 
acceptable. 

(1)  Quantitative  fit  testing  using  a  non- 
hazardous  challenge  aerosol  (such  as  com  oil 
or  sodium  chloride)  generated  in  a  test 
chamber,  and  employing  instrumentation  to 
quantify  the  fit  of  the  respirator. 

(2)  Quantitative  fit  testing  using  ambient 
aerosol  as  the  challenge  agent  and 
appropriate  instrumentation  (condensation 
nuclei  counter)  to  quantify  the  respirator  fit. 

(3)  Quantitative  fit  testing  using  controlled 
negative  pressure  and  appropriate 
instrumentation  to  measure  the  volumetric 
leak  rate  of  a  facepiece  to  quantify  the 
respirator  fit 

1.  General 

(a)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implementing  the 
respirator  quantitative  fit  test  program. 

(b)  The  employer  shall  ensure  that  persoiu 
administering  QNFT  are  able  to  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  calculate  fit  factors 
properly  and  assure  that  test  equipment  is  in 
proper  woridng  order. 

(c)  The  employer  shall  assure  that  QNFT 
equipment  is  kept  clean,  maintained  and 
calibrated  according  to  the  manufacturer's 
instructions  so  ^  to  operate  at  the  parameten 
for  which  it  was  desi^Md. 
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2.  Gflnerated  aerosol  quantitative  fit  testing 
protocol 

Apparatus 

(a)  Instrumentation.  Aerosol  generation, 
dilution,  and  measurement  systems  using 
particulates  (com  oil  or  sodium  chloride)  or 
gases  or  vapors  as  test  aerosols  shall  be  used 
for  quantitative  fit  testing. 

(b)  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
perform  freely  all  required  exercises  without 
disturbing  the  challenge  agent  concentration 
or  the  measurement  apparatus.  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  challenge  agent  is  effectively 
isolated  from  the  ambient  air,  yet  uniform  in 
concentration  throughout  the  chamber. 

(c)  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particulate  air 
(I^PA)  filter  supplied  by  the  same 
manufecturer  in  the  case  of  particulate  QNFT 
aerosols  or  a  sorbent  offering  contaminant 
penetration  protection  equivalent  to  high- 
efficiency  filters  where  the  QNFT  test  agent 

is  a  gas  or  vapor. 

(d)  The  sampling  instrument  shall  be 
selected  so  that  a  computer  record  or  strip 
chart  record  may  be  made  of  the  test  showing 
the  rise  and  £b11  of  the  challenge  agent 
concentration  with  each  inspiration  and 
expiration  at  fit  bctors  of  at  least  2,000. 
Integrators  or  computers  which  integrate  the 
amount  of  test  agent  penetration  leakage  into 
the  respirator  for  each  exercise  may  be  used 
provided  a  record  of  the  readings  is  made. 

(e)  The  combination  of  substitute  air- 
purifying  elements,  challenge  agent  and 
challenge  agent  concentration  shall  be  such 
that  the  test  subject  is  not  exjxMed  in  excess 
of  an  established  exposure  limit  for  the 
challenge  agent  at  any  time  during  the  testing 
process  based  upon  the  length  of  the 
exposure  and  the  exposure  limit  duration. 

(f)  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  no  leakage  occurs  around  the  pori  fe.g. 
where  the  respirator  is  probed),  a  free  air 
flow  is  allowed  into  the  sampling  line  at  all 
times  and  so  that  there  is  no  interference 
with  the  fit  or  performance  of  the  respirator. 
The  in-n-^sk  sampling  device  (probe)  shall  be 
designed  and  used  so  that  the  air  sample  is 
drsMm  from  the  breathing  zone  of  the  test 
subject,  midway  between  the  nose  and  mouth 
and  with  the  probe  extending  into  the 
facepiece  cavity  at  least  V*  inch 

(g)  The  test  set  up  shall  permit  the  person 
administering  the  test  to  observe  the  test 
subject  inside  the  chamber  during  the  test. 


(h)  The  equipment  generating  the  challenge 
atmosphere  shall  meintain  the  concentration 
of  challenge  agent  constant  to  within  a  10 
percent  variation  for  the  duration  of  the  test. 

(I)  The  time  lag  (interval  between  an  event 
and  the  recording  of  the  event  on  the  strip 
chari  or  computer  or  integrator)  shall  be  kept 
to  a  minimum.  There  shall  be  a  clear 
association  between  the  occurrence  of  an 
event  and  its  being  recorded. 

(j)  The  sampling  line  tubing  for  the  test 
chamber  atmosphere  and  for  the  respirator 
sampling  pori  snail  be  of  equal  diameter  and 
of  the  some  material.  The  length  of  the  two 
lines  shall  be  equal. 

(k)  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-eEBciency  filter 
before  release. 

(1)  When  sodium  chloride  aerosol  is  used, 
the  relative  humidity  inside  the  test  chamber 
shall  not  exceed  50  percent. 

Im)  The  limitations  of  instrument  detection 
shall  be  taken  into  account  when 
determining  the  fit  factor. 

(n)  Test  respirators  shall  be  maintained  in 
proper  working  order  and  inspected  for 
deficiencies  such  as  cracks,  missing  valves 
and  gaskets,  etc. 

4.  Procedural  Requirements 

(a)  When  performing  the  initial  positive  or 
negative  pressure  fit  check  the  sampling  line 
shall  be  crimped  closed  in  order  to  avoid  air 
pressure  leakage  during  either  of  these  fit 
checks. 

(b)  The  use  of  an  abbreviated  screening 
QLFT  test  is  optional  and  may  be  utilized  in 
order  to  quickly  identify  poor  fitting 
respirators  which  passed  the  positive  and/or 
negative  pressure  test  and  thus  reduce  the 
amount  of  QNFT  time.  The  use  of  the  CNC 
QNFT  instrument  in  the  count  mode  is 
another  optional  method  to  use  to  obtain  a 
quick  estimate  of  fit  and  eliminate  poor 
fitting  respirators  before  going  on  to  perform 
a  full  QNFT. 

(c)  A  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber  prior  to  testing.  For  canopy  or 
shower  curtain  type  of  test  units  the 
determination  of  the  challenge  agent  stability 
may  be  established  after  the  test  subject  has 
entered  the  test  environment. 

(d)  Immediately  af^er  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  ensure  that  the  peak  penetration 
does  not  exceed  5  percent  for  a  lialf  mask  or 

1  pwrcent  for  a  full  facepiece  respirator. 

(e)  A  stable  challenge  concentration  shall 
be  obtained  prior  to  the  actual  stari  of  testing. 


(f)  Respirator  restraining  straps  shall  not  be 
over  tightened  for  testing.  The  straps  shall  be 
adjusted  by  the  wearer  without  assistance 
from  other  persons  to  give  a  reasonably 
comfortable  fit  typical  of  normal  use. 

(g)  The  test  shall  be  terminated  whenever 
any  single  peak  penetration  exceeds  5 
percent  for  half  masks  and  1  percent  for  full 
facepiece  respirators.  The  test  subject  shall  be 
refitted  and  retested. 

(I)  Calculation  of  fit  foctors. 

(1)  The  fit  factor  shall  be  determined  for 
the  quantitative  fit  test  by  taking  the  ratio  of 
the  average  chamber  concentration  to  the 
concentration  measured  inside  the  respirator 
for  each  test  exercise  except  the  grimace 
exercise. 

(2)  The  average  test  chamber  concentration 
shall  be  calculated  as  the  arithmetic  average 
of  the  concentration  measured  before  and 
after  each  test  (i.e.  8  exercises)  or  the 
arithmetic  average  of  the  concentration 
measured  before  and  after  each  exercise  or 
the  true  average  measured  continuously 
during  the  respirator  sample. 

(3)  The  concentration  of  the  challenge 
agent  inside  the  respirator  shall  be 
determined  by  one  of  the  following  methods: 

(i)  Average  ptak  penetration  method  means 
the  method  of  determining  test  agent 
penetration  into  the  respirator  utilizing  a 
strip  chart  recorder,  integrator,  or  computer. 
The  agent  penetration  is  determined  by  an 
average  of  the  peak  heights  on  the  graph  or 
by  computer  integration,  for  each  exercise 
except  the  grimace  exercisi*  Integrators  or 
computers  which  calculate  the  actual  test 
agent  penetration  into  the  respirator  for  each 
exercise  will  also  be  considered  to  meet  the 
requirements  of  the  average  peak  penetration 
method. . 

(ii)  Maximum  peak  penetration  method 
means  the  method  of  determining  test  agent 
penetration  in  the  respirator  as  determined 
by  strip  chari  recordings  of  the  test.  The 
highest  peak  penetration  for  a  given  exercise 
is  taken  to  be  representative  of  average 
penetration  into  the  respirator  for  that 
exercise. 

(iii)  Integration  by  calculation  of  the  area 
under  the  individual  peak  for  each  exercise 
except  the  grimace  exercise.  This  includes 
computerized  integration. 

(iv)  The  calculation  of  the  overall  fit  fiiKnor 
using  individual  exercise  fit  {actors  involves 
first  converting  the  exercise  fit  {actors  to 
penetration  values,  determining  the  average, 
and  then  converting  that  result  back  to  a  fit 
factor.  This  procedure  is  described  in  the 
following  equation: 


Overall  Fit  Factor  = 


Number  of  exercises 


l/ff.+l/ffj-H/ffj-H/ff^-t-l/ffj-Hl/ff^+l/ffg 


Where  ffi ,  ffj,  ffs,  etc.  are  the  fit  factors  for 
exercise  1,2.3,  etc.  [Results  of  the  grimace 
exercise  (7)  are  not  used  in  this  calrulatiou.) 

(j)  The  test  subject  shall  not  be  permitted 
to  wear  a  half  mask  or  quarter  facepiece 
respirator  unless  a  minimum  fit  factor  of  100 
is  obtained,  or  a  fiill  facepie^o  respirator 


unless  a  minimum  fit  {actor  of  500  is 
obtained. 

(k)  Filters  used  for  quantitative  fit  testing 
shall  br  replaced  whenever  increased 
breathing  resistance  is  encountered,  or  when 
the  test  agent  has  altered  the  integrity  of  the 
filter  media.  Organic  vapor  cartridges/ 


canisters  shall  be  replaced  if  there  is  any 
indication  of  breakthrough  by  a  test  agent. 

2.  Ambient  aerosol  condensation  nuclei 
counter  (CNC)  quantitative  fit  testing 
protocol 

The  ambient  aerosol  condensation  nuclei 
counter  (CNC)  quantitative  fit  testing 
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(PortacounfTM)  protocol  quantitatively  fit 
tests  respirators  with  the  use  of  a  probe.  The 
probed  respirator  is  only  used  for 
quantitative  fit  tests.  A  probed  respirator  has 
a  special  sampling  device,  instaUed  on  the 
respirator,  that  allows  the  probe  to  sample 
the  air  finm  inside  the  mask.  A  probed 
respirator  is  required  for  each  make,  model, 
and  size  in  which  your  company  requires 
and  can  be  obtained  from  the  respirator 
manufiicttirer  or  distributor.  The  CNC 
instrument  manufacturer  Dynatech  Nevada 
also  provides  probe  attachments  (TSI 
sampling  adapters)  that  piermits  fit  testing  in 
an  employee's  own  respirator.  A  fit  factor 
pass  level  of  100  is  necessary  for  a  half-mask 
respirator  and  a  fit  factor  of  at  least  10  times 
greater  than  the  assigned  protection  foctor  for 
any  other  negative  pressure  respirator.  The 
Agency  does  not  recommend  the  use  of 
homemade  sampling  adapters.  The  entire 
screening  and  testing  procedure  shall  be 
explained  to  the  test  subject  prior  to  the 
conduct  of  the  screening  test, 
(a)  Portacount  Fit  Test  Requirements. 

(1)  Check  the  respirator  to  make  sure  the 
respirator  is  fitted  with  a  high  efficiency  filter 
and  that  the  sampling  probe  and  line  are 
properly  attached  to  the  facepiece. 

(2)  instruct  the  person  to  be  tested  to  don 
the  respirator  several  minutes  before  the  fit 
test  starts.  This  purges  the  particles  inside 
the  respirator  and  permits  the  wearer  to  make 
certain  the  respirator  is  comfortable.  This 
individual  should  have  already  been  trained 
on  how  to  wear  the  respirator  properly. 

(3)  Check  the  following  conditions  for  the 
adequacy  of  the  respirator  fit:  Chin  properly 


placed;  Adequate  strap  tension,  not  overly 
tightened;  Fit  across  nose  bridge;  Respirator 
of  proper  size  to  span  distance  from  nose  to 
chin;  Tendencies  for  the  respirator  to  slip. 
Self-observation  in  a  mirror  to  evaluate  fit 
and  respirator  position. 

(4)  Have  the  person  wearing  the  respirator 
do  a  fit  check.  If  leakage  is  detected, 
determine  the  cause.  If  leakage  is  from  a 
poorly  fitting  facepiece,  try  another  size  of 
the  same  type  of  respirator. 

(5)  Follow  the  instructions  for  operating 
the  Portacoimt  and  proceed  with  the  test. 

(b)  Portacount  Test  Exercises. 

(1)  Normal  breathing.  In  a  normal  standing 
position,  without  talking,  the  subject  shall 
breathe  normally  for  1  minute. 

(2)  Deep  breathing.  In  a  normal  standing 
(xisition,  the  subject  shall  breathe  slowly  and 
deeply  for  1  minute,  taking  caution  so  as  too 
not  hyperventilate. 

(3)  Tunung  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his  or  her 
head  from  side  to  side  between  the  extreme 
positions  on  each  side  for  1  minute.  The  head 
shall  be  held  at  each  extreme  momentarily  so 
the  subject  can  inhale  at  each  side. 

(4)  Moving  head  up  and  down.  Standing  in 
place,  the  subject  shall  slowly  move  his  or 
her  head  up  and  down  for  1  minute.  The 
subject  shall  be  instructed  to  inhale  in  the  up 
position  (i.e.,  when  looking  toward  the 
ceiling). 

(5)  Talking.  The  subject  shall  talk  out  loud 
slowly  and  loud  enough  so  as  to  be  heard 
clearly  by  the  test  conductor.  The  subject  can 
read  from  a  prepared  text  such  as  the 
Rainbow  Passage,  count  backward  from  100, 


or  recite  a  memorized  poem  or  song  for  l 
minute. 

(6)  Grimace.  The  test  subject  shall  grimace 
by  smiling  or  frowning  for  15  seconds 

(7)  Bending  Over.  The  test  subject  shall 
bend  at  the  waist  as  if  he  or  she  were  to  touch 
his  or  her  toes  for  1  minute.  Jogging  in  place 
shall  be  substituted  for  this  exercise  in  those 
test  environments  such  as  shroud  type  QNFT 
units  which  prohibit  bending  at  the  waist. 

(8)  Normal  Breathing.  Remove  and  re-don 
the  respirator  within  a  one-minute  period. 
Then,  in  a  normal  standing  pKssition.  without 
talking,  the  subject  shall  breathe  normally  for 
1  minute. 

After  the  test  exercises,  the  test  subject 
shall  be  questioned  by  the  test  conductor 
regarding  the  comfort  of  the  respirator  upon 
completion  of  the  protocol.  If  it  has  become 
uncomfortable,  another  model  of  respirator 
shall  be  tried. 

(c)  Portacount  Test  Instrument. 

(1)  The  Portacount  will  automatically  stop 
and  calculate  the  overall  fit  factor  for  the 
entire  set  of  exercises.  The  overall  fit  foctor 
is  what  counts.  The  Pass  or  Fail  message  will 
indicate  whether  or  not  the  test  was 
successful.  If  the  test  was  a  Pass,  the  fit  test 
is  over. 

(2)  A  record  of  the  test  needs  to  be  kept  on 
file  assuming  the  fit  test  was  successful.  The 
record  must  contain  the  test  subject's  name: 
overall  fit  factor:  make,  model  and  size  of 
respirator  used,  and  date  tested. 

BtLLMO  OOOE  461»-2«-P 
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U -ButKlieDe  (BD)  taitiil  Heillh  QuoliaaHK 
DIRECTIONS: 


YauhMvebcaka^ktdtommmmfhtqBMdoBaami^kaubaemmayaawoAvrABDC^^  These 

questk]asiraaboiM]raarwofk.iiMdkalhHioiy,aadlHaMicoaocrai.  Pkawdo]murbeetioMn*crallorthe 
questions  Ifyou  need  help,  piBHeleO  the  doolar  or  heeMiGavpnrfbHMMlwIiorevMwstfaafo^ 


This  fonn  is  «  confidential  medical  recowi  Only  infaiiiilion  directly  rrlilBd  to  your  health  ad  lefc^oo  the 
job  may  be  given  to  your  eaployer.  IVnonalbMUiidfanMlianwiDiiol  be  given  to  nyooe  without  your 

conaenL 


Date: 


Name: 


SSN 


Laat 


Fir« 


MI 


Job  Tide: 


Company's  Name:. 


Supervisor's  Name:. 


Supervinr  *s  Phone  Na :(     ). 


WoricHtftocy 

I.  Please  list  all  jobs  you  have  had  in  the  part,  starting  with  die  job  you  have  DOW  and  moving  back  in 

time  to  your  first  j(^.  (For  more  space,  write  on  die  back  of  dus  page.) 


MafaiJoblhrty 

Years 

Ceaapaay  NanM 
CItj.  Stale 

Chemicak 

6 

7 

8 
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2.  Please  describe  what  you  do  during  a  typical  work  day.  Be  sure  to  tdl  about  your  work  with  BD 


3.  Please  check  any  ofdiese  chemicals  diat  you  work  with  now  or  have  worked  with  in  the  past: 

benzene  carbon  tetnriJoride  Ccarbon  tet")    

glues  

toluene  

inks,  dyes  

other  solvents,  grease  cutters  

insecticides  (like  DDT,  lindane,  etc.)  

paints,  varoisfaes,  thinners,  atiippers  

dusts  


cabon  disulfide 

lead 

cement 

petroleum  products 

nitrites 


4.  Please  check  the  protective  ck)thing  or  equipment  you  use  at  the  job  you  have  now: 

gk)ves  

coveralls  

re^irator  ~  

dustma^  

safety  glasses,  goggles  

Please  circle  your  answer  of  yes  or  no. 

5.  Does  your  protective  ck)d)ing  or  equipment  fit  you  properly?  yes  no 
Have  you  evermade  changes  in  your  protective  dodiing  or  equipment  to  make  it  fit  better?  yes   no 


6. 
7. 

8. 


Have  you  been  exposed  to  BD  when  you  were  not  wearing  protective  clothing  or  equipment?  yes 
no 

Where  do  you  eat,  drink  and/or  smoke  when  you  are  at  work?  (Please  check  all  that  apply.) 

Cafeteria^restaurant/anack  bar  

Break  room/empkiyee  kxmge  

Smoking  kxinge  

At  my  work  station  


Please  circle  your  answer. 

9.  Have  you  been  exposed  to  radiation  (like  x-rays  or  nuclear  material)  at  thejob  you  have  now  or  at 
past  jobs?  yes  no 

10.  Do  you  have  any  bobbies  that  expose  you  to  dusts  or  chemicals  (including  paints,  glues,  etc. )? 

yes  no 

11.  Do  you  have  any  second  or  side  jobs?  yes  no 

Ifyes,vi4iat  are  your  duties  diere? 
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12  Where  you  in  the  milittfy?  yes      do 

If  yes,  what  did  you  do  in  the  military?. 


1. 


Funily  Heahh  Hiatoty 

In  the  FAMILY  MEMBER  oolunm.  across  from  the  diaeaae  name,  write  which  family  member,  if 
any.  had  the  disease. 


DISEASI 

FAMILY  MEMBER 

Cancer 

Lymphoma 

Sickle  Cell  Disease  or  Trait 

Immune  Disease 

Leukemia 

Anemia 

Please  fill  in  the  following  information  about  family  health: 


Felattvf 

AHvfT 

A— atd—th? 

Cau«of(lc»fh? 

Father 

Mother 

Brolher/Sister 

Brother/Sister 

Brother/Sister 

s ' 

Birth  Date       /        / 


Personal  Heahh  History 
Ay  Sex 


Height. 


Weight. 


Please  circle  your  answer. 

1.  Do  you  smoke  any  tobacco  products?  yes       no 

2.  Have  you  ever  had  any  kind  (^surgery  or  operation?  yes  no 
If  yes,  what  type  of  surgery: 
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3.  HaveyouevcrlMeninttieb(»|)italfcraagr 

If  yes,  please  describe  die 


no 


IX>  you  have  any  oo-^omg  or  CMTCrt  medical  probkms  or  cnnditions?  yes  no 
If  vea.  pleaae  describe: 


Do  you  now  have  or  han«  you  ever  had  any  <tf  the  foUowioil?  Please  dwdc  all  ifaM  apply  to  you 


unexplained  fever 



bruiang  easily 

slillbirlh 

anemia  ("low  bkxxT) 

hqras 

QIC  redness 

HIV/AIDS 



wei^loaa 

hanpsyoucanfiKi 

weakness 

lodnqr  problems 

child  with  biith  defect 

sickle  cell 





autoimmune  disease 

miscarriage 

liver  disease 

ofvcrlytired 

skin  rash 

csDoer 

hmgproUems 

bloody  stoola 



mfotiliQr 

ihcumaloid  artiritis 

dmbng  pcoblema 

mooonuctooaia  rmooo'O 

neck  mass/swdling 

^„^^ 

thyroid  problems 

nagging  flmig^ 

wheezing 

night  sweats 

yellowing  of  skin 

diestpain 

Please  circle  your  answer. 


6. 


8. 


9. 


10. 


Do  you  have  any  ayn^Homs  or  health  problems  thst  you  think  may  be  rdated  to  your  work  with 
BD?  yes  no 

If  yes,  please  describe: 


Have  any  of  your  oo-workers  had  similar  symptoms  or  problems? 
yes    no    don'tknow 


If  yes,  please  describe:. 


Do  you  notice  any  irritatioo  of  your  ^ea,  nose,  throat,  hngs,  or  ddn  when  working  with  BD?  yes 
no 

I>>  you  iK)tioe  any  bhiired  vision,  ooughingi  drowsineaa.  iiausea  or  headache  when  working  with 
BD?  yes  no 

Doyou  take  any  medications  (inchiding  birth  control  or  over-the-counter)?  yea   no 
If  yes,  plesse  Ust: 
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I. 


Art  you  tlkrgK  tc  upf  medicitoon.  lood,  a  ohenuous '  yes    no 
If  yes.  plett<liat: 


II 


13 


Do  you  have  uy  healtb  oQDditMaw  oat  oowcral  by  this  que«MnMire  t^ 
your  work  with  BD7  yes  oo 


If  yes.  please  explakL. 


Did  you  undentaod  all  Ibe  qoeatiaai?  yes  no 


Signature 
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U -Butadiene  (BD)  Update  Healdi  QuestiooDaire 


DIRECTIONS: 

You  have  been  adced  to  answer  the  qiiestkns<ntbttfonn  because  you  woricwidi  BO  (butadieae).  These 
questions  adc  about  changes  in  your  walk,  inedkal  luslary.  nd  heaUi  coQoerns  smoe  the  last  tioK  you  we^ 
evaluated  Please  do  your  best  to  ansvvcr  an  of  die  questions.  If  you  need  hdp.  please  tdl  die  doctor  or 
health  care  (ffx^Bssiooal  who  reviews  this  fonn. 

This  form  is  a  confidential  medical  reoonL  Only  infonnation  directly  rdated  to  your  healdi  and  safety  on  the 
job  m^  be  given  to  your  enq>loyer.  Personal  healdiinfonnatian  will  not  be  given  to  anyone  widiout  your 

conaem 


Date: 


Name: 


Last 


SSN         /       / 


First 


MI 


Job  title: 


Company's  Name:. 


Supervisor's  Name:. 


Siqierviaor's  Phone  No.(    )_ 


Present  Work  History 
1.  Please  describe  any  NEW  dudes  diat  you  have  at  your  job:. 


Please  list  any  additional  job  dtks  you  have: 


Please  circle  your  answer. 
3. 


Are  you  eqposed  to  any  other  dienucab  in  your  work  since  the  last  time  you  were  evaluated  for 
eqwsuretoBD?  yes  no 

If  yes,  please  list  what  th^  are:        


4.  Does  your  persoiudprolecdve  equipment  and  dodiing  fit  you  properly?  yes     oo 

5.  Have  you  made  changes  in  dusequqMnent  or  clodiing  to  make  it  fit  better?  yes    no 
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6.  Have  you  been  expoMd  to  BD 
yes         DO 

7.  Are  you  exposed  to  vy  NEW 
yes    00 

If  yes,  please  liM  whM  dtey  we:. 


you  were  not  wearing  prolectiw  equipinent  or  ck)Ching7 


at  hoaM  or  while  woridng  on  hobbies? 


t.  Since  your  last  BDheabfaevahiatiQn.  have  you  Parted  waddng  any  new  second  or  side  jobs? 

yes     DO 


If  yes.  what  are  your  duties  there?. 


2. 


Personal  Health  History 
What  is  your  cunent  weight? pounds 

Have  you  been  diagnnend  with  any  new  medical  conditions  or  iUness  since  your  last  evahiation? 
yes     DO 


If  yes,  please  tell  what  they  are:. 


3.  Since  your  last  evaluation,  have  you  been  in  the  hospiud  for  any  iUneaaes.  injuries,  or  surgery? 

yes   DO 


If  yes.  please  describe: 


Doyouhavcanyofthefi)llowing?  Please  place  a  check  for  all  that  apply  to  you. 


unexplained  fever 

ancinia  Clow  blood") 

HIV/AIDS 

weakness 

sickle  cell 

miscamage 

skin  rash 

bloody  rash 

leukemia/lymphoina 

neck  mass/swelluig 
wheezing 


bruising  easily 
hipus 

weight  kMs 
kidney  problems 
enlarged  lyn^ih  nodes 
Uverdiseue 


infertiUty 

drinking  problems 
thyroid  problems 
ni^  sweats 


stillbirth 
eye  redness 
himps  you  can  feel 
chikl  with  birth  defect 
autoimmune  disease 
overly  tired 
lung  problems 
rheumatoid  arthritis 
mononucleosis  "mono" 
nagging  cough 
yellowing  of  skin 
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J 

chest  pain  

Please  cirde  your  answer. 

S.  I>oyouhiveaiiy9in|)lamtorhBildiprableandiMyouthkricnMyberdatedtoyourwQrk    with 

BD?       yes  no  ^ 

If  yes.  please  describe: 


8. 
9. 


Have  any  of  your  oo-wofken  had  simiUr  qfmptons  or  proUems? 
yes  no  doo'tknow 


If  yes,  please  describe:. 


Do  you  notice  any  iiritatioa  of  your  eyes,  nose,  tteoal.  hMigs.  or  aldn  when  woridng  wi^  BD? 
yes    no 

Do  you  notice  any  blurred  vision,  coughing,  drowsiness,  nausea,  or  beadadie  when  working  with 
BD?yes    no 

Have  you  been  takingly  NEW  medicrtions  (including  birth  control  or  over-the-counter)?  yes 
no 


If  yes,  please  list: 


10.         Have  you  developed  any  NEW  allergies  to  medications,  fisods,  or  chemicals? 
yes  no 

If  yes.  please  list 


11.         Do  you  have  any  health  conditions  not  covered  by  diis<piestionnaire  that  you  think  are  affected  by 
your  work  with  BD?  yes    no 


If  yes.  please  explain:. 


12. 


Did  you  understand  all  dw  questions?  yes    no 


Signature 


BNJJNQ  COOK  461»-2»-C 
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PART  1915— [AMENDED] 

Part  1915  of  29  CFR  is  hereby 
amended  as  follows: 

1.  The  authority  ciUtion  for  29  CFR 
part  1915  continues  to  read  as  follows: 

Authority:  S«c.  41,  Longshore  and  Harbor 
Workers  Compensation  Act  (33  U.S.C.  941): 
sees.  4.  6,  and  8  of  the  OxnipMtional  Safety 
and  Health  Act  of  1970  (29  U.S.C  653,  655, 
and  657):  sec.  4  of  the  Administrative 
Procedure  Act  (5  U.S.C  553);  Secretary  of 
Labor's  Order  No.  12-71  (36  FR  8754),  8-76 
(41  FR  25059),  9-«3  (48  FR  35736).  or  1-90 
(55  FR  9033),  as  applicable:  29  CFR  part 
1911 

11915.1000    [Aimnded] 

2.  The  entry  in  Table  Z-1  of  Section 
1915.1000,  for  "Butadiene  (1.3- 
Butadiene)"  is  amended  as  follows: 
remove  the  "1000"  and  "2200"  from  the 


columns  entitled  ppm  •*  and  mg/m^  •»* 
respectively;  add  "1  ppm/5  ppm  STEL" 
in  the  ppm  •*  column;  and  add  the 
following  to  the  butadiene  entry:  ";  See 
29  CFR  1910.1051;  29  CFR  1910.19(1)" 
so  that  the  entry  reads  as  follows: 
"Butadiene  (1.3-Butadiene);  See  29  CFR 
1910.1051;  29  CFR  1910.19(1)." 

PART  1926— {AMENDED] 

Part  1926  of  29  CFR  is  hereby 
amended  as  set  forth  below: 

Subpart  Z— {Amended] 

1 .  The  authority  citation  for  Subpart 
Z  of  29  CFR  part  1926  is  revised  to  read 
as  follows: 

Authority:  Sec.  107.  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C.  333); 
sees  4,  6,  8,  Occupational  Safety  and  Health 


Act  of  1970  (29  U.S.C  653.  655.  657); 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754).  8-76  (41  FR  25059)  9-83  (48  FR 
35736)  or  1-00  (55  FR  9033).  as  applicable: 
29  CFR  part  1911. 

Appendix  A  to  11926.56    [Amended] 

2.  The  entry  in  Appendix  A  to 
§  1926.55  for  "Butadiene  (1.3- 
Butadiene)"  is  amended  as  follows: 
remove  the  "1000"  and  "2200"  from  the 
columns  entitled  ppma  and  mg/m^  *> 
respectively;  add  "1  ppm/5  ppm  STEL" 
in  the  ppm*  colimm;  and  add  the 
following  to  the  butadiene  entry;  ";  See 
29  CFR  1910.1051;  29  CFR  1910.19(1)" 
so  that  the  entry  reads  as  follows: 
"Butadiene  (1.3-BuUdiene);  See  29  CFR 
1910.1051;  29  CFR  1910.19(1)." 

(FR  Doc.  96-27791  Filed  11-1-96;  8:45  am) 
BNJJNQ  COM  4610-M-P 


Monday 
November  4,  1996 


Part  III 


The  President 

Presidential  Determination  No.  96-53— 
Military  Assistance  to  Eritrea,  Ethiopia,  and 
Uganda 

Presidential  Determination  Nos.  96^5  and 
96  56    Military  Assistance  to  the  States 
Participating  in  the  Economic  Community 
of  West  African  States'  Peacekeeping 
Force 

Presidential  Determination  No.  96-57— 
Antinarcotics  Assistance  to  Colombia, 
Venezuela,  Peru,  and  the  Countries  of  the 
Eastern  Caribbean 

Presidential  Determination  No.  96-58— 
Loan  Guarantee  to  Israel  Program 

Presidential  Determination  No.  96  59 
Refugee  Admissions  Numbers  and 
Authorizations  of  In-Country  Refugee 
Status 
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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  96-53  of  September  26,  1996 

Determination  To  Authorize  the  Furnishing  of  Emergency 
Military  Assistance  to  Eritrea,  Ethiopia,  and  Uganda  Under 
Section  506(a)(1)  of  the  Foreign  Assistance  Act 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(1)  ("the  Act").  I 
hereby  determine  that: 

(1)  an  unforeseen  emergency  exists  that  requires  immediate  military  assist- 
ance to  Eritrea,  Ethiopia,  and  Uganda;  and 

(2)  the  emergency  requirement  cannot  be  met  under  the  authority  of  the 
Arms  Export  Control  Act  or  under  any  other  law  except  section  506  of 
the  Act. 

Therefore,  I  hereby  authorize  the  furnishing  of  up  to  $10,000,000  in  defense 
articles  from  the  stocks  of  the  Department  of  Defense,  defense  services 
of  the  Department  of  Defense  and  military  education  and  training  to  assist 
the  governments  of  Eritrea,  Ethiopia,  and  Uganda. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OsJXUAfU^A^oW^idfcnft^k/N 


[FR  Doc.  96-28392 
Filed  11-1-96;  8:45  am) 
Billing  code  471&-1(>-M 


THE  WHITE  HOUSE, 
Washington,  September  26,  1996. 
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Presidential  Documents 


Presidential  Determination  No.  96-55  of  September  30,  1996 

Determination  To  Authorize  the  Furnishing  of  Non-Lethal 
Emerg«icy  Military  Assistance  to  the  States  Participating  in 
the  Economic  Community  of  West  Afiican  States'  Peacekeep- 
ing  Force  CECX)MOG)  Under  Section  506(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  Amended 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(1)  ("the  Act"),  I 
hereby  determine  that: 

(1)  an  unforeseen  emergency  exists  which  requires  immediate  military 
assistance  to  states  currently  participating  in,  and  to  states  which  may  in 
the  futvure  participate  in,  ECXDMOG;  and 

(2)  the  emergency  requirement  cannot  be  met  under  the  authority  of  the 
Arms  Export  Control  Act  or  any  other  law  except  section  506  of  the  Act, 

I  therefore  direct  the  drawdown  from  the  inventory  and  resources  of  the 
Department  of  Defense  of  an  aggregate  value  not  to  exceed  $5  million  in 
defense  articles  from  the  stocks  of  the  Department  of  Defense,  defense  services 
of  the  Department  of  Defense  and  military  education  and  training  to  provide 
assistance  to  the  states  currently  participating  (Nigeria,  Ghana,  Sierra  Leone, 
Mali  and  Guinea],  and  for  those  states  that  may  in  the  future  participate, 
in  ECOMOG  to  enhance  ECOMOG's  peacekeeping  capabilities  to  bring  about 
a  peaceful  solution  to  the  crisis  in  Liberia. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  Determination 
to  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


0sJllU^^iL*AA<jtO^i^^ 


[FR  Doc  96-28393 
Filed  11-1-96:  8:45  am] 
Billing  code  4710-lO-M 


THE  WHITE  HOUSE, 
Washington,  September  30,  1996. 
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Presidential  Documents 


Presidential  Determination  No.  96-56  of  September  30,  1996 

Determinatioii  To  Authorize  the  Drawdown  of  Commodities, 
Services,  and  Training  From  the  Department  of  Defense  for 
the  Economic  Community  of  West  African  States'  Peacekeep- 
ing Force  (ECOMOG)  Under  Section  552(c)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  Amended 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defisnse 

Piirsuant  to  the  authority  vested  in  me  by  section  552(c)(2)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended.  22  U.S.C.  2348(c)(2)  ("the  Act"),  I 
hereby  determine  that: 

(1)  as  a  result  of  an  vmforeseen  emergency,  the  provision  of  assistance 
under  Chapter  6  of  Part  n  of  the  Act  in  amounts  in  excess  of  funds  otherwise 
available  for  such  assistance  is  important  to  the  national  interests  of  the 
United  States;  and 

(2)  such  unforeseen  emergency  requires  the  inunediate  provision  of  assist- 
ance under  Chapter  6  of  Part  II  of  the  Act. 

I  therefore  direct  the  drawdown  from  the  inventory  and  resources  of  the 
Department  of  Defense  of  an  aggregate  value  not  to  exceed  $10  million 
in  commodities  and  services  to  provide  assistance  to  states  currently  partici- 
pating (Nigeria.  Ghana,  Sierra  Leone.  Guinea,  and  Mali),  and  for  those  states 
that  may  in  the  futiire  participate,  in  ECOMCX^  to  enhance  ECOMOG's 
peacekeeping  capabilities  to  bring  about  a  peaceful  solution  to  the  crisis 
in  Liberia. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OsJOlU^iL^M^rtO^iu^^ 


[FR  Doc  96-28394 
Filed  11-1-96:  8:45  am) 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  September  30,  1996. 


Federal  Register  /  Vol.  61.  No.  214  /  Monoay,  iNovember  4.  1996  /  Presidential  Documents      56865 

Presidential  Documents 


Presidential  Determination  No.  96-57  of  Septnnber  30,  1996 

Drawdown  of  Articles,  Services,  and  Military  Education  and 
Training  firom  DOD  To  Provide  Antinarcotics  Assistance  to 
Colombia,  Venezuela,  Peru,  and  the  Countries  of  the  Eastern 
Caribbean 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defisnae 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(2)  ("the  Act").  I 
hereby  determine  that  it  is  in  the  national  interest  of  the  United  States 
to  draw  down  articles,  services,  and  military  education  and  training  from 
the  inventory  and  resources  of  the  Department  of  Defense  for  the  purpose 
of  providing  antinarcotics  assistance  to  Colombia,  Venezuela,  Peru,  and  the 
countries  of  the  Eastern  Caribbean  Regional  Security  System  (RSS),  which 
are:  Antigua  &  Barbuda,  Barbados,  Dominica,  Grenada,  St.  Kitts  &  Nevis, 
St.  Lucia,  and  St.  Vincent  and  the  Grenadines. 

Therefore,  I  direct  the  drawdown  in  FY  1996  authority  of  up  to  $75  million 
of  articles,  services,  and  military  education  and  training  from  the  Department 
of  Defense  for  such  countries  for  the  purposes  and  under  the  authorities 
of  Chapter  8  of  Part  I  of  the  Act. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  inunediately  and  to  arrange  for  its  publication  in  the  Federal 
Register. 
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Presidential  Determination  No.  96-58  of  September  30,  1996 
Loan  Guarantee  to  Israel  Program 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  226(b)  and  section  614(a)(1) 
of  the  Foreign  Assistance  Act  of  1961,  as  amended  ("the  Act"),  22  U.S.C. 
2186(b)  and  22  U.S.C.  2364(a)(1),  respectively,  I  hereby  determine  that: 

(1)  $307  million  of  loan  guarantee  authority  pursuant  to  section  226(a) 
and  (b)  of  the  Act  for  Fiscal  Year  1997  is  subject  to  the  deduction  require- 
ments of  section  226(d)  of  the  Act;  and 

(2)  it  is  important  to  the  security  interests  of  the  United  States  that 
the  aforementioned  amount  shall  be  reduced  by  $247  million  without  regard 
to  the  deduction  requirement  of  section  226(d)  of  the  Act  or  any  other 
provision  of  law  within  the  scope  of  section  614  of  the  Act; 

Therefore,  I  hereby  authorize  that  such  $247  million  in  loan  guarantee 
authority  shall  remain  available  pursuant  to  section  226(a)  and  (b)  of  the 
Act  and  that  $60  million  in  loan  ^arantee  authority  shall  be  deducted 
pursuant  to  section  226(d)  of  the  Act. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OsJ\IUsXiLMA  <rWwdinG;k/s 
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Presidential  Determination  No.  96-59  of  September  30,  1996 

Presidential  Determinatioii  on  FY  1997  Refugee  Admissions 
Numbers  and  Authorizations  of  In-Country  Refugee  Status 
Pursuant  to  Sections  207  and  101(a)(42),  Respectively,  of  the 
Immigration  and  Nationality  Act,  and  Determination  Pursu- 
ant to  Section  2(b)(2)  of  the  Migration  and  Refugee  Assist- 
ance Act,  as  Amended 


Memorandum  for  the  Secretary  of  State 

In  accordance  with  section  207  of  the  Immigration  and  Nationality  Act 
("the  Act")  (8  U.S.C.  1157),  as  amended,  and  after  appropriate  consultation 
with  the  Congress,  I  hereby  make  the  following  determinations  and  authorize 
the  following  actions: 

The  admission  of  up  to  78,000  refugees  to  the  United  States  during 
FY  1997  is  justified  by  hvunanitarian  concerns  or  is  otherwise  in 
the  national  interest;  provided,  however,  that  this  number  shall 
be  vmderstood  as  including  persons  admitted  to  the  United  States 
during  FY  1997  with  Federal  refugee  resettlement  assistance  under 
the  Amerasian  immigrant  admissions  program,  as  provided  below. 
The  78,000  funded  admissions  shall  be  allocated  among  refugees  of  special 
humanitarian  concern  to  the  United  States  as  described  in  the  docvunentation 
presented  to  the  Congress  during  the  consultations  that  preceded  this  deter- 
mination and  in  accordance  with  the  following  regional  allocations;  provided, 
however,  that  the  number  allocated  to  the  East  Asia  region  shall  include 
persons  admitted  to  the  United  States  during  FY  1997  with  Federal  refugee 
resettlement  assistance  under  section  584  of  the  Foreign  Operations,  Export 
Financing  and  Related  Programs  Appropriations  Act  of  1988,  as  contained 
in  section  101(e)  of  Public  Law  100-202  (Amerasian  immigrants  and  their 
family  members);  provided  further  that  the  nimiber  allocated  to  the  former 
Soviet  Union  shall  include  persons  admitted  who  were  nationals  of  the 
former  Soviet  Union,  or  in  the  case  of  persons  having  no  nationality,  who 
were  habitual  residents  of  the  former  Soviet  Union,  prior  to  September 
2, 1991: 

Africa  7,000 

East  Asia 10,000 

Europe  48,000 

Latin  America/Caribbean  4,000 

Near  East/South  Asia 4,000 

Unallocated  5,000 

The  5,000  unallocated  federally  funded  numbers  shall  be  allocated 
as  needed.  Unused  admissions  nimibers  allocated  to  a  particular 
region  within  the  78,000  federally  funded  ceiling  may  be  transferred 
to  one  or  more  other  regions  if  there  is  an  overriding  need  for 
greater  numbers  for  the  region  or  regions  to  which  the  numbers 
are  being  transferred.  You  are  hereby  authorized  and  directed  to 
consult  with  the  Judiciary  Committees  of  the  Congress  prior  to 
any  such  use  of  the  unallocated  numbers  or  reallocation  of  numbers 
from  one  region  to  another. 

Pursuant  to  section  2(b)(2)  of  the  Migration  and  Refugee  Assistance 
Act  of  1962,  as  amended,  22  U.S.C.  2601(b)(2),  I  hereby  determine 
that  assistance  to  or  on  behalf  of  persons  applying  for  admission 
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to  the  United  States  as  part  of  the  overseas  refugee  admissions 
program  will  contribute  to  the  foreign  policy  interests  of  the  United 
States  and  designate  such  persons  for'this  purpose. 

An  additional  10,000  refugee  admissions  numbers  shall  be  made 
available  during  FY  1997  for  the  adjustment  to  permanent  resident 
status  under  se^-tion  209(b]  of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1159(b))  of  aliens  who  have  been  granted  asylum  in  the 
.  United  States  under  section  208  of  the  Act  (8  U.S.C.  1158),  as 
this  is  justified  by  humanitarian  concerns  or  is  otherwise  in  the 
national  interest. 

In  accordance  with  section  101(a)(42)(B)  of  the  Act  (8  U.S.C.  1101(a)(42)) 
and  after  appropriate  consultation  with  the  Congress,  I  also  specify  that, 
for  FY  1997,  the  following  persons  may,  if  otherwise  qualified,  be  considered 
refugees  for  the  purpose  of  admission  to  the  United  States  within  their 
countries  of  nationality  or  habitual  residence: 

a.  Persons  in  Vietnam 

b.  Persons  in  Cuba 

c.  Persons  in  the  former  Soviet  Union 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
immediately  and  to  publish  it  in  the  Federal  Register. 
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Proclamation  6950  of  October  31,  1996 
Veterans  Day,  1996 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  Veterans  Day,  Americans  enjoy  the  fruits  of  peace,  freedom,  and  prosper- 
ity in  a  world  where  too  many  must  still  struggle  to  live  their  lives  free 
from  conflict,  violence,  and  repression. 

As  leaders  in  the  fight  for  liberty,  we  have  sought  to  advance  the  cause 
of  freedom  and  democracy  to  people  all  over  the  world.  The  credit  for 
our  own  freedom,  as  well  as  our  continued  seciirity,  belongs  overwhelmingly 
to  the  men  and  women  who  have  served  in  our  Nation's  Armed  Forces — 
our  veterans.  Had  they  not  been  there  yesterday,  were  they  not  with  us 
today,  our  world  would  be  far  different. 

Today  we  salute  their  service,  honor  their  sacrifice,  thank  them  for  supporting 
this  Nation  in  every  hour  of  need.  And  we  acknowledge  that  freedom's 
cost  continues  long  after  the  gvms  fall  silent.  Many  of  our  veterans  bear 
the  disabilities  and  scars  of  military  service.  The  families  of  others — ^who 
never  returned  fit)m  their  service — live  always  with  a  profound  sense  of 
loss.  It  is  our  duty  to  remember  what  our  veterans  have  done  and  to  uphold 
our  commitments  to  them  and  their  families. 

As  we  mark  the  past  achievements  of  our  veterans,  let  us  remember  that 
they  are  a  vital  part  of  our  present  and  future.  Of  the  40  million  who 
have  served  in  America's  military  since  the  Revolutionary  War,  26.5  million 
are  with  us  today — not  distant  historical  footnotes,  but  as  close  as  a  father 
or  mother,  brother  or  sister,  grandfather  or  grandmother,  friend  or  neighbor. 

Thefr  tradition  of  service  extends  beyond  the  battlefield  and  the  barracks. 
Most  veterans  in  civilian  life  continue  devoting  their  energies  to  the  service 
of  their  coimtry  and  communities.  They  are  civic-minded  role  models  who 
challenge  and  inspire  our  young  people.  They  are  volunteers  who  work 
for  neighbors  in  need.  They  represent  what  is  best  in  the  American  spirit. 

That  is  why  we  must  help  them  make  the  transition  from  military  to  civilian 
careers  and  empower  them  with  the  opportunities  to  use  their  training, 
discipline,  and  motivation  in  good  and  rewarding  jobs.  We  owe  them  as 
well  a  guarantee  that  we  will  continue  to  defend  the  American  ideals  for 
which  they  have  served  and  sacrificed.  As  the  strongest  force  for  peace 
and  freedom  iy  the  world,  we  recognize  our  responsibility  to  maintain 
a  military  capability  second  to  none. 

In  respect  and  recognition  of  the  contributions  our  service  men  and  women 
have  made  in  defense  of  America  and  to  advance  the  cause  of  peace,  the 
Congress  has  provided  (5  U.S.C.  6103(a))  that  November  11  of  each  year 
shall  be  set  aside  as  a  legal  public  holiday  to  recognize  America's  veterans. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Monday,  November  11,  1996,  as  Veterans 
Day.  I  urge  all  Americans  to  recognize  the  valor  and  sacrifice  of  our  veterans 
through  appropriate  public  ceremonies  and  private  prayers.  I  call  upon 
Federal,  State,  and  local  officials  to  display  the  flag  of  the  United  States 
and  to  encourage  and  participate  in  patriotic  activities  in  their  communities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirty-first  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six.  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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Executive  Order  13022  of  October  31,  1996 
Administration  of  the  Midway  Islands 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  48  of  the  Hawaii 
Omnibus  Act,  Public  Law  86-624,  and  section  301  of  title  3.  United  States 
Code,  it  is  hereby  ordered  as  follows: 

Section  1.  The  Midway  Islands,  Hawaiian  group,  and  their  territorial  seas, 
located  approximately  between  the  parallels  of  28  degrees  5  minutes  and 
28  degrees  25  minutes  North  latitude  and  between  the  meridians  of  177 
degrees  10  minutes  and  177  degrees  30  minutes  West  longitude,  were  placed 
under  the  jurisdiction  and  control  of  the  Department  of  the  Navy  by  the 
provisions  of  Executive  Order  199-A  of  January  20.  1903.  and  Part  n  of 
Executive  Order  11048  of  September  4.  1962,  and  are  hereby  transferred 
to  the  jurisdiction  and  control  of  the  Department  of  the  Interior.  The  provi- 
sions of  Executive  Order  199-A  of  January  20,  1903,  and  the  provisions 
of  Executive  Order  11048  of  September  4,  1962,  that  pertain  to  the  Midway 
Islands  are  hereby  superseded. 

Sec.  2.  The  Midway  Islands  Naval  Defensive  Sea  Area  and  the  Midway 
Islands  Naval  Airspace  Reservation  are  hereby  dissolved.  The  provisions 
of  Executive  Order  8682  of  February  14,  1941,  as  amended  by  Executive 
Order  8729  of  April  2, 1941,  are  hereby  superseded. 

Sec.  3.  (a)  The  Secretary  of  the  Interior,  through  the  United  States  Fish 
and  Wildlife  Service,  shall  administer  the  Midway  Islands  as  the  Midway 
Atoll  National  Wildlife  Refuge  in  a  manner  consistent  with  Executive  Order 
12996  of  March  25, 1996,  for  the  following  purposes: 

(1)  maintaining  and  restoring  natural  biological  diversity  within  the  refuge; 

(2)  providing  for  the  conservation  and  management  of  fish  and  wildlife 
and  their  habitats  within  the  refuge; 

(3)  fulfilling  the  international  treaty  obligations  of  the  United  States  with 
respect  to  fish  and  wildlife; 

(4)  providing  opportunities  for  scientific  research,  environmental  edu- 
cation, and  compatible  wildlife  dependent  recreational  activities;  and 

(5)  in  a  manner  compatible  with  refuge  purposes,  shall  recognize  and 
maintain  the  historic  significance  of  the  Midway  Islands  consistent  with 
the  policy  stated  in  Executive  Order  11593  of  May  13, 1971. 

(b)  The  Secretary  of  the  Interior  shall  be  responsible  for  the  civil  administra- 
tion of  the  Midway  Islands  and  all  executive  and  legislative  authority  nec- 
essary for  that  administration,  and  all  judicial  authority  respecting  the  Mid- 
way Islands  other  than  the  authority  contained  in  48  U.S.C.  644a. 

Sec.  4.  Any  civil  or  criminal  proceeding  that  is  pending  under  the  Midway 
Islands  Code,  32  CFR  Part  762,  upon  the  date  of  this  order,  shall  remain 
under  the  jurisdiction  of  the  Secretary  of  the  Navy.  Actions  arising  after 
the  date  of  this  order  are  the  responsibility  of  the  Secretary  of  the  Interior 
and  shall  be  administered  pursuant  to  regulations  promulgated  by  the  Sec- 
retary of  the  Interior. 

Sec.  5.  To  the  extent  that  any  prior  Executive  order  or  proclamation  is 
inconsistent  with  the  provisions  of  this  order,  this  order  shall  control. 


56876      Federal  Register  /  Vol.  61,  No.  214  /  Monday,  November  4.  1996  /  Presidential  Dooiments 

Sec.  6.  Nothing  in  this  order  shall  be  deemed  to  reduce,  limit,  or  otherwise 
modify  the  authority  or  responsibility  of  the  Attorney  General  of  the  United 
States  to  represent  the  legal  interests  of  the  United  States  in  civil  or  criminal 
cases  arising  under  the  provisions  of  48  U.S.C.  644a. 
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22  CFR 

41 


.56438 


24  CFR 

3500 


.56624 


26  CFR 

1 


.56647 


29  CFR 

1910 

1915 

1926 


.56746 
.56746 
.56746 


30  CFR 

Proposed  Rules: 

943 


.56648 


37  CFR 

1 

2 

5 

10 


..56439 
..56439 
..56439 
..56439 


38  CFR 

2 

3 

36 

42 

17 


..56448 
.56626 
.56449 
.56449 


.56486 


39  CFR 

233 


.56450 


40  CFR 

52 56461,  56470,  56472, 

56474,  56627,  56629 

70 056631 

266 .56631 

300 56477 

Prapoesd  Ruiss: 

52 .56491 .  56492,  56649, 
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HI 


56660 

82 66493 

437 56660 

41  CFR 

106-735 56399 

42CFR 

50 56631 

43CFR 

2090 56496 

3100 56661 

4300 56497 

6400 56661 

46CFR 

14 56632 

40CFR 

27 56409 

PropiMsd  RutM: 

571 56662 

1310 56662 

80CFR 

679 56425.  56477 

17 56501 

36 56602 


REMMOERS 

The  items  in  this  list  were 
edMoriaHy  oompiied  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QOmQ  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-reiated  quarantine, 
domestic: 

Kamal  txjnt  dnease- 
Seed  planting,  regulated 
articles  movement  and 
risk  levels;  criteria; 
published  104^ 
Viruses,  serums,  toxins,  etc.: 
Antitxxly  products;  putiiished 
10-4-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Clean  Air  Act 
State  operating  pemiits 
programs— 

California;  published  11-4- 
96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  tat)le  of 
assignments: 

Arkansas;  published  10-4-96 
Missouri;  published  9-30-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medk»re: 
End  stage  renal  disease- 
Routine  extended  care 
services  provkled  in 
swing-bed  hospital;  new 
payment  methodotogy; 
published  10-3-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Civil  rights: 
Nondiscrimination  and  equal 

opportunity  matters; 

fiearing  procedures 

consofldation;  put)lished 

10-4-96 
Resklential  antidisplacement 
arKJ  rekxation  assistance 
plans,  one-for-one 
replacement  requirements, 
and  rekx:ation  benefits; 
Federal  regulatory  reform; 
published  10-3-96 

TRANSPORTATION 
DEPARTMENT 
Fadarai  Aviation 
Administration 

Ainvortfwiess  directives: 


de  HavMand;  pubished  9- 

30-96 
Airbus;  pubfished  9-30-96 
Boeing;  published  9-30-96 
Fokken  published  9-30-96 
Jetstream;  published  9-30- 

96 
VETERANS  AFFAIRS 
DEPARTMENT 
Ac^udnation,  penskxn, 
compensation,  dependency, 
etc.: 
Marriage  dissolution;  birth  of 

chikj;  death  of  farnHy 

memt>er;  evklence 

requirements;  put)lished 

11-4-96 
Adjudnation;  penskxis, 
compensation,  dependency, 
etc.: 
Willful  misconduct;  removal 

of  latin  phrases  and  other 

unnecesary  or  redundant 

material;  put)lished  11-4- 

96 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation, 
Adviaory  Council 

Historic  and  cultural  properties 
protection;  comments  due 
by  11-12-96;  published  9- 
13-96 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Perishable  A^icultural 
ComiTKxfiGes  Act 
Retailers  and  grocery 
wholesaiers:  phase-out  of 
lk;ense  fee  payments, 
etc.;  comments  due  t)y 
11-12-96;  published  9-10- 
96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  ServlM 
Interstate  trartsportation  of 
animals  and  animal  products 
(quarantine): 

Brucelfosis  in  cattte,  bison, 
arvl  swine- 
Rapkl  automated 
presumptive  test 
comments  due  try  11- 
12-96;  published  9-13- 
96 
Plant-related  quarantine, 
domestic: 
Fire  ant,  imported; 
comments  due  by  11-14- 
96;  published  10-15-96 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 
Crop  insurance  regulations: 


Crantwrry  crop;  comments 

due  by  11-12-96; 

published  9-13-96 
Forage  production  crop; 

commerts  due  by  11-12- 

96;  published  9-13-96 

AGRICULTURE 
DEPARTMENT 
Food  and  Consumer  Service 

Food  stamp  program: 
QuaMty  control  system; 
techrMcal  amendments; 
comments  due  t)y  11-12- 
96;  published  9-10-96 

ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

National  Security  Information; 
comments  due  t»y  11-15-96; 
published  10-10-96 

COMMERCE  DEPARTMENT 
Natk>nal  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Bering  Sea  and  Aleutian 

Islands  and  Gulf  of 

Alasks  groundfish; 

comments  due  t}y  11-12- 

96;  published  9-27-96 
Bering  Sea  and  Aleutian 

Islands  groundfish; 

comments  due  t)y  11-12- 

96;  published  9-19-96 
Northeast  multispecies, 

Attantic  sea  scalfop,  arxl 

American  tobster; 

comments  due  by  11-11- 

96;  published  9-20-96 
Puerto  Rkx)  arKj  U.S.  Virgin 

Islands  queen  conch; 

comments  due  tiy  11-12- 

96;  published  9-27-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Contracting  by  negotiation; 

Phase  I  rewrite; 

comments  due  by  11-12- 

96:  published  9-12-96 
Contractors  and  offerors; 

certifnation  requirements 

removed;  comments  due 

by  11-12-96;  published  9- 

12-96 
Performar)ce-t>ased 

paynwnts;  comments  due 

by  11-12-96;  published  9- 

10-96 
Simplified  acquisition 

procedures;  comments 

due  by  11-12-96; 

published  9-13-96 
EDUCATION  DEPARTMENT 
Federal  regulatory  review: 
Vocational  and  adult 

education  programs; 

comments  due  t>y  11-15- 

96;  published  10-16-96 

ENERGY  DEPARTMENT 

Property  management 


Federal  regiMory  review; 
oonwnents  dus  by  11-12- 
96;  published  9-11-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuel  and  fuel  addWves- 
Quam;  anti-dumping  and 
detergent  addHizatkx) 
requirements  for 
conventional  gasoUrw; 
exemption  petition; 
comments  due  by  11- 
15-96;  published  10-16- 
96 
Guam;  antiKJumping  and 
detergent  addHization 
requirements  for 
conventional  gasolirw; 
exemption  petition; 
comments  due  tiy  11- 
15-96;  published  10-16- 
96 
Air  quality  implementation 
plartt;  appct>val  and 
promulgation;  various 
States: 

Alaska;  comments  due  by 
11-12-96;  published  10- 
10-96 
District  of  Cotumbia; 
comments  due  t>y  11-12- 
96;  published  10-10-96 
Maine;  commetrts  due  t>y 
11-14-96;  published  10- 
15-96 
New  Jersey;  comments  due 
by  11-14-96;  pubKshed 
10-15-96 
Pennsytvarua;  comments 
due  by  11-12-96; 
published  10-10-96 
Tennessee;  comments  due 
by  11-14-96:  published  ' 
10-15-96 
Utah;  comments  due  by  11- 
12-96;  published  10-10-96 
Air  quality  Implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiana  et  al.;  comments 
due  by  11-14-96; 
published  10-15-96 

Hazardous  waste: 
Identification  and  listing- 
Exclusions;  comments  due 
by  11-14-96;  published 
10-2-96 
Pesticide  programs: 
RisK/t>enefit  information: 
reporting  requirements; 
comments  due  tjy  11-12- 
96;  published  10-25-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credrt  system: 
Discfosure  to  sharehoMers 
and  investors  in 
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sytlwTwikto  and 

ofalgaBona;  quwtarty 
rapoft;  ooiTwnanli  diw  by 
11-12-M:  pubWwd  10- 
11-06 

FEDERAL 
COMMUNICATIONS 


Convnon  carrlar  Mrvicea: 
imeiatala  oparalor  aervteae 
caia  from  peyphonaa, 
olhar  a«vay-(ro(Tvlioma 
agoragator  tocaBona,  and 
colact  cala  from  priaon 


by  11-13- 
96:  pubithad  10-2^^ 
Radk)  ataliona;  tabla  o( 


Ftorida;  commanta  dua  by 

11-12-96:  pubNahad  9-30- 

96 
iMnoto  at  aL:  command  dua 

by  11-12-96:  publahad  9- 

30^ 
South  Caroina:  cxxnmanta 

dua  by  11-12-96: 

puUtohad  »<30-06 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Asaaasmanta: 
Savfrigs  Aaaodation 
Inauranca  Fund- 


and  apacW  huarim  rale 

dua  by  11-15-96: 
publahad  10-16^ 

GENERAL  SERVICES 
AOMIMSTRATION 

Fadaral  Acquisttion  Regulation 
(FAR): 
Contracting  by  negotiation: 

Phase  I  rewrite: 

comments  due  by  11-12- 

96:  published  9-12-96 
Contractors  and  oflerors; 

certtlicalion  requirements 

removed;  comments  due 

by  11-12-96:  pubAshed  9- 

12-96 
Perlormance-tMsed 

payments:  comments  due 

by  11-12-96;  published  9- 

10-96 
Simplified  acquisition 

procedures:  comments 

due  by  11-12-96; 

published  9-13-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admlnlatiatlun 

Food  lor  human  consumption: 
Food  labeing- 
Free  glutamate  content  of 
foods;  label  information 
requirements:  comments 
due  by  11-12-96; 
published  9-12-96 


SITIRiOR  DEPARTMENT 
Land  Maneaamant  Buveeu 


PtspotMon: 
Spadal  araaa:  State 

I  ml    I   Mil  II    n      ^Mim^tLmA^, 

irigenon  awncia, 

oommarte  dua  by  11-12- 

96:  puMshad  9-1346 
Forest  management 
Nonaala  dtapoatfa- 

Tkrbar  uaa  by  aaMars 
and  homaalsedara  on 
pandng  claims  and  free 
use  of  Umber  \^)on  oH 
arKl  gas  laaiai;  Fadaral 
ragulalofy  review: 
comments  dua  by  11- 
12-96;  pubiahad  9-13- 
96 


Indtan 

Federal  regulalory  raviawr. 
oommar<a  dua  by  11-lS- 
96;  pubished  10-16-96 

ifTERIOR  DEPARTMENT 
Fleh  and  wUdMa  Secvloe 
Endangered  and  thraalanad 


Cactua  tarruginoua  pygmy- 
owl:  oommar<a  dua  by 
11-12-06;  pubished  10- 
1046 
Northern  coppatt)aty  water 
snake;  comments  due  by 
11-15-96;  published  9-17- 
96 
INTERIOR  DEPARTMENT 
Surteoe  Mkilng  Redanietton 
and  Enforvement  Office 
Irvfan  tarvto  program: 

Abarxloned  mine  land 
tadamation  plarv- 
Hopi  Trt>e;  comments  due 
by  11-15-96;  pubished 
10-16-96 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
11-12-96;  published  10- 
25-96 

JUSTICE  DEPARTMENT 
Inwnlgration  and 
Naturalization  Sarvlce 

Immigratton: 

Agreements  promising  norv 
deportation  or  other 
immigration  benefits: 
comments  due  by  11-12- 
96;  published  9-13-96 

ChiUren  bom  outside  United 
States;  citizer«hip 
certificate  applicabons; 
corrvnents  due  by  11-12- 
96;  published  9-10-96 

LABOR  DEPARTMENT 
Occupational  Salaty  and 
Health  AdmlnlatraUon 

Safety  and  health  standards: 
Exit  routes  (means  of 
egress);  comments  due 


by  11-12-06;  pubished  9- 
ICMW 

Stala  plana;  davatopmanl, 
aniorcaiiier*.  ale.: 

CaMomie;  oorTwnanls  dua  t>y 
11-12-06;  publshad  9-13- 
96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMMWTRATION 

Federal  Aoquistton  Ragulatkxi 
(FAR): 

ComracHng  by  negotlatloci; 

Ptwse  I  rewrite; 

commanta  dua  by  11-12- 

96;  publshad  9-12-06 
Contradors  and  offerors; 

cartilcallon  requiramanta 

removed;  comments  dua 

by  11-12-06;  pubished  9- 

12-06 
Pertormanoe-beaed 

paymanis;  commanli  dua 

by  11-12-06;  publshad  9- 

10-06 
SimpMed  aoquWtton 

prooadurea;  commertfs 

dua  by  11-12-06; 

publehed  9-1346 
PANAMA  CANAL 


Shipping  and  nevigatfon: 
Canal  tola  ralea  and  vessel 
menegamar<  rulea— 
To!  rales  increaae  and 
orvdack  container 
capedly  measurement, 
comments  due  by  11- 
15-06;  pubNahad  10-16- 
06 

POSTAL  SERVICE 

Domeatic  MaM  Manuel: 
Addraas  oorrectton 
informatton;  comments 
due  by  11-12-06; 
pubished  10-10-06 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Ouole  Rule;  conttnuous  Iwo- 
sided  quolalione  from 
over-the-counter  maricat 
makers  and  exchange 
spedaMsts;  comments  due 
by  11-12-06;  pubished  9- 
12-06 

TRANSPORTATION 
DEPARTMENT 

Coeat  Guard 

Ports  and  waterways  safety: 
Charleston  Haitxy  and 

Cooper  River.  SO;  safety 

zone;  comments  due  by 

11-12-06;  pubished  9-11- 

96 
Regattas  and  marine  parades: 
Holiday  Boat  Parade  of  the 

Palm  Beaches;  comments 

due  by  11-12-06; 

pubished  10-11-96 


Key  West  Si^Mr  Boat  Race; 
commefta  dua  by  11-12- 
96:  pubished  10-11-06 

TRANSPORTATION 

DEPARTMENT 

Economic  legulaMons: 


due  by  11-12-06; 

pubished  9-1046 
TRANSPORTATION 
DEPARTMENT 


Air  trafHc  operadng  and  flight 
rulee.  a*c: 

Grand  Canyon  National 
Parte.  CO;  special  IVghl 
rules  in  vicinity  (SFAR 
No.  50-2)- 
Fight  free  zones  and 
reporting  requirements 
for  commercial 
sightseeing  compenies; 
comments  due  t>y  11- 
14-06;  pubished  10-21- 
06 
Aircraft  products  arxj  parts; 
ciatNVkiaBon  procedures: 
Repleoemani  and 
modMcation  parts; 
standard  parts 


dua  by  11-12-06; 
pubished  9-10-06 
Aiiwuitliii>eBi  dfradlves: 
AMson;  oommer<s  due  t>y 
11-12-06;  publshad  9-11- 
96 
Beech;  comments  due  by 
11-1546;  pubished  10- 
25-96 
Boeing;  comments  due  by 
11-12-06;  pubished  10-3- 
06 
Fokker;  commenis  due  t>y 
11-12-06;  pubished  10-1- 
96 
HUer  Aircraft  Corp.; 
comments  due  by  11-12- 
06;  pubished  9-13-96 
Jetstream;  comments  due 
by  11-15-96;  pubished  9- 
16-96 
Saab;  comments  due  t>y  1 1- 
15-96;  pubished  9-1 646 
Class  E  airspace;  comments 
due  by  11-13-96;  published 
10-16-96 
TRANSPORTATION 
DEPARTMEirr 
MarWme  Administration 
SutMkfzed  vessels  and 
operators: 

Maritime  security  program; 
estat)lshment;  comments 
due  by  11-1546; 
pubished  10-16-96 
TRANSPORTATION 
DEPARTMENT 
Saint  LsMffence  Saewey 
Devalopmant  CorporaHon 
Seaway  regulations  arxl  rules: 


Federal  Register  /  Vol.  61,  No.  214  /  Monday,  November  4.  1996  /  Reader  Aids 

Great  Lakes  Pitotage 
Regulations;  rates  -  ^ 

increase;  comments  due 

by  11-12-96;  published  9-  ^ 

25-96 

TREASURY  DEPARTMENT 

Aloohol.  Tobacco  and 
Flreerma  Bureau 

AloohoUc  twverages: 

DistiHed  spirits;  labeling  and 
advertising- 
Grape  brandy,  unaged; 
comments  due  by  11- 
11-96;  pubished  9-23- 
96 

TREASURY  DEPARTMENT 
Customs  Sarvlce 

Customs  relations  with 
Canada  and  Mexico: 
Port  Passenger  Acceleration 

Service  System 

(PORTPASS);  land-border 

inspection  programs; 

comments  due  by  11-1 2- 

96;  published  9-12-96 
Information  availability: 
Export  manifest  data; 

confidential  treatment  of 

shippers'  name  and 

address  information  on 

Automated  Expori  System 

(AES);  comments  due  by 

11-12-96;  published  9-12- 

96 
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CFR  CHECKUST 


TNs  checMist.  praparad  tf/  the  Office  o(  the  Federal  Regtoter.  is 

published  weekly.  It  is  arrsnged  in  the  order  of  CFR  titles,  stock 

nuntwrs.  prices,  and  revision  dates. 

An  aslsrisk  (*)  precedes  each  entry  that  h«  been  issusd  since  last 

week  and  which  is  now  avaNalale  tor  sale  at  the  Government  Printing 

Oflloa. 

A  checklist  of  current  CFR  votomes  comprtaing  a  completo  CFR  set. 
also  appears  in  the  Meet  issue  of  the  LSA  (List  of  CFR  Secttons 
Affected).  whKh  is  revtiad  monthly. 

The  annuai  rate  tor  auhecrlptton  to  al  revised  votomes  is  $883.00 

domestic.  S220.75  addMtonai  for  foreign  mailing. 

Mail  orders  to  the  Si<)er1ntendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371964.  Pittsburgh.  PA  15250-7954.  Al  orders  must  be 

aocompanied  by  remittance  (check,  money  ordar.  QPO  Depoeit 

Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  ctwge  orders 

to  (202)  512-22S0. 

Ties  nockNumlMr 


1.  2  (2  Bes«ved) (869-028-00001-1) $4.25 

3  (1995  CorT«)ikifton 
and  Paris  100  and 
101) _ (869-028-00002-9) 22.00 

4  (86W)28-00003-7) SSO 

8  Parts: 

1-699  (869-028-00004-6) 26.00 

700-1 199 (869-028-00005-3) 20.00 

1200-End.6(6 
Be«sn<ed)  (869-028-00006-1) 25.00 


0-26  (869-028-00007-O) 22JO0 

27-45  (869-028-00008-8) 11.00 

46-61  (869-028^)0009-6) 13.00 


52  (869-028-00010-0) 

53-209 (869-028-00011-8) 

210-299 (869-02W0012-6) 

300-399 (849-028-00013-4) 

400-699 (869^)28-00014-2) 

700-899 (869-028-00015-1) 

900-999 (869-028-00016-9) 

1000-1199  (869-O28-O0017-7) 

1200-1499  (869-028-00018-5) 

1500-1899  (869-028-00019-3) 41.00 

1900-1939  (869-028-00020-7) 16.00 

1940-1949  (869-028-00021-5) 31.00 

1950-1999  (869-028-00022-3) 39.00 

2000-End (*'i9-028-00023-l) 15.00 

8  (869-028-00024-0) 


Feb.  1.  1996 

'Jon.  1,  1996 
Jon.  I,  1996 

Jan.  1.  1996 
Jan.  I,  1996 

Jon.  1.  1996 

Jon.  1.  1996 
Jon.  1.  1996 
Jon.  1,  1996 
Jan.  1.  1996 
Jon.  1.  1996 
Jon.  1,  1996 
Jon.  I,  1996 
Jon.  1,  1996 
Jon.  1.  1996 
Jon.  1.  1996 
Jon.  1.  1996 
Jon.  1,  1996 
Jon.  1.  1996 
Jon.  1.  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  I.  1996 

23D0       Jon.  1,  1996 


SJOO 
17.00 
35.00 
17.00 
22.00 
25D0 
30.00 
35J)0 
29D0 


30.00 
25.00 


9  Parts: 

1-199  (869-028-00025-8)  .. 

200-End  (869-028-00026-6)  .. 

10  Parts: 

0-50  (869-028-00027-4) 30.00 

51-199 (869^28-00028-2) 24.W 

200-399 (869-028-00029-1) 5.00 

400-499 (869-028-00030-4) 2100 

500-£nd  (869-028-00031-2) 34.00 

11  (869-028-00032-1) 15.00 

12  Parts: 

1-199  (869-028-00033-9) 12.00 

200-219 (869-028-00034-7) 17.00 

220-299 (869-028-00035-5) 29.00 

300-499 (869-0B8-00O36-3) 2]J0O 

500-699 (869-028-00037-1) 20.00 

600-Cnd  (869-028-00038-0) ilJOO 

13  (869-028-00039-8) 18.00 

14  Pans: 

1-59  (869-028-00040-1) 34A) 


Jon.  1,  1996 
Jon.  1.  1996 

Jon.  1,  1996 
Jon.  1.  1996 
Jon.  1.  1996 
Jon.  1.  1996 
Jon.  1.  1996 

Jon.  1,  1996 


Jon.  1. 
Jon.  1, 


1996 
1996 


Jon.  1,  1996 
Jon.  1.  1996 
Jon.  I.  1996 
1996 


Jon.  1 
Mar.  1 


TMe 

40-139 _ (869-028-00041-0) 

140-199 (869-028-00042-8) 

200-1 199 (849-028-00043-4) 

1200-€nd (849-028-00044-4) 


30i)0 
MJOO 
23A) 
]6J0O 

16  Parts: 

0-299  (849-028-00045-2) 14.00 

300-799 (849^)28-00044-1) 26J)0 

80««nd  (849-028-00047-9) 18i)0 


161 

0-149 (849-028-00048-7) 4.50 

150^99 ., (869-028-00049-5) WJOO 

1000-End (849-028-00060-9) 26i)0 


21.00 
2SX» 
31A) 


171 

1-199  (849-028-00052-5) 

200-239 (849-028-00053-3) 

240-Cnd {849-028-00064-1) 

1-149  _ (849-028<0065K)) 17.00 

150-279 (849^)28-00054-8) 12.00 

28(^-399 „„ (849-028-00057-4) 13.00 

400-End  (849-028-a)06»^) 11X10 


26.00 
23.00 
12.00 

20.00 
3SJ0O 
32.00 


191 

1-140  (849-028-00059-2) 

141-199 lW-0»<XXM-6) 

200-€nd  (849^8-00061-4) 

20  Parte: 

1-399  (849-028<0042-2) 

400-499 (849-028-00063-1) 

500-€nd  (869-028-00064-9) 


21 

1-99  (869-028-00065-7) 16A) 

100-169 (849-028-00044-6) 22iJ0 

1 70-199 (849-028-00067-3) 29J0O 

200-299 _.. (849-028-00068-1) 7.00 


300-499 (849-028-00049^ 

500-699 (849-028-00070-3) 

600-799 (849-028-00071-1) 

800-1299 (849-028-00072-0) 

1300-€nd _..  (849-028-00073-6) 

22  Parts: 

1-299  (849-028-00074-4) 

300-€nd  (849-028-00075-4) 

23  (849^)28-00074-2) 

24  Parts: 

0-199  (849-028-00077-1) 

200-219 (849-028-00078-9) 

220-499 „ (849-028-00079-7) 

50(W(99 (849-028-00080-1) , 

700-699 (849-02^00081-9) , 

900-1499 (849-026-00082-7)  , 

1700-End {849-02frO0083-5) . 

28 (849-028-00084-3) . 


SOOO 
28.00 
8.50 
30O0 
\AJ0O 

3400 
24.00 

2]JO0 


30O0 
14.00 
13.00 
14.00 
13.00 
21 OO 
14.00 

32.00 


2ft    DAffA* 

§§  1.0-1-1.40 (849^)26-00085-1) 2]J0O 

§§1.61-1.169 (869-028-00086-0) 34.00 

§§  1.170-1  JOO (849-028-00087-8) 24.00 

§§  1  JOl-1.400 (849-028-00088-4) 1700 

§§1.401-1.440 (849-028-00069H4) 31.00 

§§1.441-1.500  (849-O26O0090-8)  22.00 

§§  1.501-1  A40 (849-028-00091-4) 21.00 

§§  1.441-1.850 (849O28-00092s4) 25.00 

§§  1  J51-1.907 (849-028-00093-2) 2400 

§§  1.906-1.1000 (849^26-00094-1) 24O0 


1994 


Joa  1,  1994 


§§1.1001-1.1400  (849-028-00095-9) 

§§1.1401-End  (849-028-00094-7) 

2-29  „ (849-026-00097-6) 

30-39  (849^)28-00096-3) 

40-49  „..„.  (869-028-00099-1) 

50-299 (849-O28-0010O-9) 

300499 (849-028-00101-7) 


24O0 
36O0 
2800 
20O0 
1300 
14O0 
2SO0 


Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,1996 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 

Jon.  1,  1994 
Jan.  1,  1994 
Jon.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  I.  1996 
Apr.  I,  1996 

Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  I,  1994 
Apr.  1,  1994 

Apr.  1,  1994 

May  1,  1994 
May  1,  1994 
May  1,  1994 
Moy  1,1994 
Moy  1,  1994 
Utay  1,  1994 
Moy  1,  1994 

May  1,1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1996 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1994 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1994 


TM* 

500-699 _.  (849-026-00102-6) 

400-End  .* (84^^)26-00103-3) 

27  Parts: 

1-199  (849-028-00104-1) 

200-End  „ (849^)26-001054)) 


4O0 
8.00 

44.00 
13.00 


28  Perte: » 

1-42  (849O28-00106-8) 3500 

43-and (849-028-00107-4)  30.00 

29  Parts: 

0^ (649-028-00106-4) .. 

100-499 (649-028-00109-2) .. 

500-899 (869-026-00110-6) .. 

900t1699 (849-028-00111-4) .. 

1900-1910  (§§  1909  to 

1910.999) (849-026-00112-2) .. 

1910  (§§1910.1000  to 

sod)  (849-026-00115-4) .. 

1911-1925  (849-028-00114-9) .. 

1924 (869-026-00115-7) .. 

1927-End (849-024-00116-9)  .. 


26O0 
12O0 
48.00 
20O0 


22.00 
19O0 
30.00 
34.00 

33.00 
26.00 
38O0 

20.00 
33.00 

32  Parte: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II „ 19.00 

1-39,  Vol.  IN 18.00 


30 

1-199  (849-028-00117-3) 

200-499 (849-026-00118-1) 

700-End  (849-026-00119-0) 

31  Parts: 

0-199  (849-026-00120-3) 

200-End  (849-026-00121-1) 


1-190  (849-028-0012M) 

191-399 (849K)28-00123-6) 

40(K629 (849-026-00124-6) 

430-499 (849-026-00125-4) 

700-799 (849-0264)0126-2) 

eOO-End  (869-026-00127-1) 

33  Parts: 

1-124  (869-026-O013O-8) 

125-199 (869-026-00131-6) 

200-End  (849-028-00130-1) 

34  Parts: 

1-299  (849-0264)0131-9) 

300-399 (849-026-00132-7) 

400-End  (849-024-00135-9) 

35 (849-028-00134-3) 

30  Parts 

1-199  (849^)28-00135-1) 

200-End  (849-028-00136-0) 

37 (8494)26-00137-8) 

38  Parte: 

0-17  (8494)264)0140-5)  , 

16-End (8694)284)01394) . 

39 (8694)284)0140-8) 23.00 

40  Parts: 

1-51  (8694)264)0141-6) 50.00 

•52 (8694I284)014M) 51.00 

•53-59 (8494)284)0143-2) 14.00 

40  (849-0244)01444)  ......  34.00 


42.00 
50.00 
3iOO 
14.00 
28.00 
28.00 

20.00 
27O0 
32.00 

27.00 
27.00 
37.00 

15.00 


20.00 
48.00 

24.00 


30O0 
38O0 


41-71  (8494I284J0145-9) 

72-85  (869-02H)0148-1) 

81-85  (8694)28-00147-5) 

86  (8694)264)0149-9) 

87-135 (8694)28-00149-1) 

136-149 (8694)284)0150-5) 

150-189 (8694)264)0151-1) 

190-259 (8694)284)0152-1) 

260-299 (869-0264)0153-7) 

•300-399  (8694)284)0154-8) 


47.00 
41.00 
31.00 
40.00 
35.00 
35.00 
25.00 
22.00 
40.00 
28.00 


'Apr. 
Apr. 

Apr. 
Apr. 

July 

July 
July 
July 
July 


43.00        July 


July 
July 
July 
July 

July 
July 
July 

Ju^• 
July 

'July 

zjuly 

2July 

July 

July 

July 

sjuly 

July 

July 

July 
July 
July 

July 
July 
July 

Juiyi 

Julyl 
Julyl 

Julyl 

Julyl 
Julyl 

Julyl 

Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 


990 
996 

996 
994 

994 
994 

994 
994 
996 
994 

996 

995 
994 
994 
995 

994 
994 
994 

994 
994 

984 
964 
964 
994 
994 
994 
991 
994 
994 

995 
995 
994 

994 
994 
995 

994 


994 
996 

996 


995 
996 

996 


996 
996 
996 
995 
996 
996 
996 
995 
996 
996 
995 
996 
995 
996 


TWa 

400424 - (8494)264)0156-6} 3100 

•426-699  (8494)264101564) 3600 

700-789 „.  (8694)264)0157-2)  ...„.  33O0 

790-End  „„ (86M264101S6-7) 19O0 

41  Chaplsri: 

1, 1-1  to  1-10 „ 13O0 

1 , 1-1 1  to  AppandH,  2  (2  RassrveO) 13O0 

3-4 14O0 

7 - 4O0 

6 4J0 

9 „„ 13O0 

10-1 7  „.„ 9.50 

18,  Vol.  I,  Ports  1-5  13O0 

18,  Vol.  II,  Ports  4-19 1300 

18,  Vol.  Ill,  Ports  20-62 „ 13O0 

19-100  „ 13.00 

1-100  (8494)264)015f9-9) 12O0 

101  (8494)264)0160-2) 34O0 

102-200 (849-026-00141-1) 17.00 

201-End  (849-026-00162-9) 17.00 

42  Parts: 

1-399  (8694)264)0163-4) 24.00 

400-429 (8694)264)0144-2) 26.00 

430-End  (869-0264)0165-1) 39.00 

43  Parts: 

1-999  (8694)26-00166-9) 

1000-3999  (869-026-00167-7) 

4000-End (869-0264)0168-5) 


23.00 
31O0 
15O0 


46  Parts: 

1-199  (869^)224)0170-7) 

200-499 (8694)26-00171-6) 

500-1199 (8694)264)0172-3) 

1200-End (869^)264)0173-1) 

46  Parts: 

1-40 .(86941264)01744)) 

41-69 (8694)264)01754) 

70-89  (8694)264)0176-6) 

90-139 (8694)264)0177-4) 

140-155 (8494)264)0178-2) 

156-165 (8694)264)0179-1) 

166-199 (8694)264)0180-4) 

200-499 (8694)26-00181-2) 

500-End  (8694)244)0182-1) 

47  Parts: 

0-19 (8694)26-00183-9) 

20-39  (8694)264)0184-7) 

4(W9  (8694)244)0185-6) 

70-79  (8694)2W)0186-3) 

8(Hnd  (869-026-00187-1) 


22O0 
1400 
23O0 
26.00 

21O0 
17.00 
8.50 
15.00 
12.00 
17.00 
17.00 
19O0 
13.00 

25O0 
21.00 
14O0 
24.00 
30.00 

48Cluv>ters: 

1  (Ports  1-51)  (869-026-001884)) 39.00 

1  (Ports  52-99)  (869-026-00189-6) 24O0 

2  (Ports  201-251) (8694)26-00190-1) 17.00 

2  (Ports  252-299) (8694)264)0191-0) 13.00 

3-6 (8494)244)01924) 23O0 

7-14 (849-026-00193-6) 28O0 

15-28  (869-0244)01944) 31.W 

29-End  (8690264)0195-2) 19.00 

49  Parts: 

\-99  (8694)26-00196-1) 25O0 

100-177 (849^)24-00197-9) 34.00 

178-199 (849-024-00198-7) 22.00 

200-399 (849-026-00199-5) 30O0 

400-999 (8694)26-00200-2) 40.00 

1000-1199  (869-024410201-1) 18O0 

1200-End (869-0264)0202-9) 15.00 


26.00 
22.00 
27.00 


50 

1-199  (8690244)0203-7) 

20O499 (8694)264)0204-5) 

600HEnd  (8694044)0205-3) 


Julyl. 
Julyl, 
Julyl, 
Ji^l, 

'Ji^l, 

'Julyl. 

'J(4y  1, 

'Julyl, 

'Aiy  I. 

'Julyl. 

'Julyl, 

'Julyl, 

'July  1, 

'Julyl, 

Julyl. 

JJyl, 

Julyl, 

Julyl. 

Ocf.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 


(8694)264)0169-3) 24O0       Oct.  1, 


Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1. 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct,  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 


996 
996 
996 
994 

964 
964 
964 
984 
964 
964 
964 
964 
964 
984 
964 
994 
996 
996 
996 

995 
995 
995 

995 
995 
995 

995 

995 
995 
995 
995 

995 
995 
995 
995 
995 
995 
995 
995 
995 

1995 
995 
995 
995 
995 

995 
995 
995 
995 
995 
995 
995 
995 

995 
995 
995 
995 
995 
995 
995 

995 
995 
995 
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The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  fimc- 
tions,  organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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□  YES,  please  send  me copies  of  The  United  States  Government  Manual,  1996/97, 
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Information  on  Pr— <d«ntl«l  polciw 
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bytha 


Tha  Waakly  CompMation  carrlaa  a 
Monday  datalina  and  covar*  matarials 
rataaaad  during  tha  pracading  waak. 
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ttia  Prasidant.  nominations  sut)mitted 
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of  other  Presidential  activitiea  and 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicabitty  and  legal  effect,  nxist  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  txMks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapactlon 
Sarvica 

9  CFR  Parts  53,  71, 82. 92, 94,  and  161 


[Docket  No.  87-090-3] 


RIN0S79-AA22 


Exotic  Nawcasda  Disease  In  Birds  and 
Poultry;  Chlamydlosis  In  Poultry 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  revising  completely 
the  regulations  concerning  exotic 
Newcastle  disease  in  birds  and  poultry, 
and  psittacosis  or  ornithosis  in  poultry. 
We  reviewed  part  82  as  part  of  out 
ongoing  review  of  existing  regulations, 
and  have  determined  that  a  complete 
revision  of  subpart  A  is  necessary. 
Revising  the  regulations  will  make  them 
easier  to  understand,  thereby  increasing 
compliance  with  the  regulations,  and 
will  make  them  more  effective  in 
preventing  the  interstate  spread  of  these 
diseases.  We  are  also  amending  other 
parts  to  reflect  the  amendments  we  are 
making  to  part  82. 
EFFECTIVE  DATE:  December  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  Hand,  Senior  Staff  Veterinarian, 
Import/Export  Animals  Staff,  National 
Center  for  Import-Export,  VS,  APHIS, 
4700  River  Road  Unit  39,  Riverdale,  MD 
20737-1231,  (301)  734-5097. 

SUPPLEMENTARY  INFORMATION: 
Background 

Part  82 

The  regulations  in  9  CFR  part  82, 
subpart  A,  restrict  the  interstate 
movement  of  certain  poultry,  birds,  and 
other  items  from  premises  and  areas 
quarantined  because  of  exotic  Newcastle 


disease,  and  psittacosis  or  ornithosis.' 
These  regulations  are  designed  to 
prevent  Uie  interstate  spread  of  these 
contagious,  infisctious,  and 
communicable  disecues  of  birds  and 
poultry,  which  could  devastate  the 
United  States  {>oultry  industry. 

On  June  28, 1994,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  in  the  Federal  Register  (59 
FR  33214-33233,  Docket  No.  87-090-1) 
a  proposal  to  amend  the  regulations  by 
revising  completely  the  regulations  in 
subpart  A.  The  proposal  to  revise 
subpart  A  was  the  result  of  a  review  of 
the  exotic  Newcastle  disease  and 
psittacosis/omithosis  regiilations  we 
conducted  in  accordance  with  our 
regulatory  review  plan,  which  provides 
for  ongoing  review  of  existing 
regulations. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  August 
29, 1994.  Among  the  comments  we 
received  was  a  request  for  an  extension 
of  the  conmient  period.  In  response  to 
this  request,  we  published  a  notice  in 
the  Federal  Register  on  September  30, 
1994  (59  FR  49865,  Docket  No.  87-090- 
2)  reopening  and  extending  the 
comment  period  until  November  29, 
1994.  We  received  a  total  of  seven 
comments  by  November  29, 1994.  They 
were  from  representatives  of  a  poultry 
industry  council,  an  exhibitor 
association,  academia,  a  conservation 
society,  an  industry  advisory 
association,  a  veterinary  medical 
association,  and  a  State  department  of 
agricultiu«.  We  discuss  below  each  of 
the  issues  the  commenters  raised.  In 
discussing  the  comment  issues,  we  have 
divided  them  into  those  that  address 
only  exotic  Newcastle  disease  (END), 
those  that  address  only  chlamydlosis, 
and  those  that  address  part  82  as  a 
whole. 

Comments  Addressing  Exotic  Newcastle 
Disease  (E^) 

In  the  current  regulations,  exotic 
Newcastle  disease  is  defined  as  "the 
exotic  viscerotropic  t)rpe  of  Newcastle 
disease,  a  contagious,  infectious,  and 
commimicable  disease  of  poultry."  In 
our  proposed  rule,  we  proposed  to 
amend  the  definition  of  exotic 
Newcastle  disease  to  mean  "any 
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■  PtittacxMis  and  ornithosis  are  two  different 
names  for  the  same  disease.  However,  "psittacosis" 
commonly  refers  to  the  disease  in  humans  and  birds 
and  "ornithosis"  refers  to  the  disease  in  poultry. 


velogenic  Newcastle  disease."  One 
commenter  requested  furthw 
clarification  of  the  reason  for  the 
proposed  change.  Another  commenter 
asked  us  to  reconsider  this  proposed 
change,  expressing  concern  that  the 
revised  definition  would  apply  to 
neurotropic  velogenic  Newcastle 
disease,  and  stating  that  neurotropic 
velogenic  Newcastle  disease  is  not 
exotic  and  may  be  less  transmissible 
than  velogenic  viscerotropic  Newcastle 
disease. 

We  are  making  no  changes  to  the 
proposed  regvdations  as  a  result  of  these 
comments.  As  we  discussed  in  our 
proposal,  "velogenic"  refers  to  the 
severity  of  the  strain  of  the  vims  in 
question.  If  there  were  an  outbreak  of 
any  velogenic  Newcastle  disease  in  the 
United  States,  it  would  be  treated  in  the 
same  way  as  velogenic  viscerotropic 
Newcastle  disease.  This  would  include 
neurotropic  velogenic  Newcastle 
disease.  We  disagree  that  neurotropic 
velogenic  Newcastle  disease  should  not 
be  considered  an  exotic  disease.  There 
are  currently  no  known  incidences  of 
this  disease  in  the  field  in  the  United 
States,  and  there  have  been  a  very 
limited  number  of  incidences  in  the 
past.  We  believe  that  any  case  of  a 
velogenic  Newcastle  disease  has  the 
potential  of  causing  a  serious  outbreak 
with  severe  economic  losses,  and  must 
be  dealt  with  in  the  same  way  as 
velogenic  viscerotropic  Newcastle 
disease. 

One  commenter  expressed  concern 
with  §  82.2  of  our  proposal,  which 
provided  in  part  that  clinical  evidence 
would  be  one  of  the  factors  considered 
in  determining  whether  birds  or  poultry 
are  infected  with  END.  The  commenter 
stated  that  because  the  clinical  signs  of 
END  can  mimic  those  of  avian 
influenza,  END  should  not  be 
considered  to  exist  until  at  least  one 
signal  case  has  been  diagnosed  in  the 
immediate  area  and  has  been  confirmed 
with  diagnostic  tests. 

We  are  making  no  changes  based  on 
this  comment.  According  to  standard 
protocol,  END  is  considered  to  exist  in 
an  area  after  an  initial  case  has  been 
confirmed  through  laboratory  diagnosis. 
However,  once  such  a  confirmation  has 
been  made,  it  is  possible,  and  often 
necessary  in  effectively  controlling  an 
outbreak,  to  rely  on  disease  diagnosis 
through  clinical  and/or  exposure 
factors. 
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Several  commentere  expressed 
concern  that  although  the  proposed 
regulations  included  special  provisions 
for  the  interstate  movement  of  pet  birds 
in  the  event  of  an  outbreak  of  END, 
there  were  no  similar  provisions  for  the 
movement  of  zoological  or  avicultiual 
birds.  As  proposed,  birds  and  poultry 
other  than  pet  birds  could  move 
interstate  only  to  slaughter.  We  agree 
that  special  provisions  need  to  be  made 
for  birds  that  are  not  pet  birds  and  that 
are  not  known  to  be  infected  with  or 
exposed  to  END.  and  we  are  including 
such  provisions  in  §  82.5(b)  of  this  final 
rule.  Under  these  provisions,  birds  other 
than  pet  birds  that  are  moved  interstate 
from  an  area  quarantined  due  to  END 
would  be  subject  to  the  same 
restrictions  as  poultry,  except  that  they 
would  not  be  required  to  be  moved  to 
slaughter. 

Several  commenters  expressed 
concern  with  the  provision  in  proposed 
§  82.3  that  stated  that  less  than  an  entire 
State  will  be  designated  as  a 
quarantined  area  only  if  the  State 
enforces  restrictions  on  intrastate 
movements  from  the  quarantined  area 
that  are  at  least  as  stringent  as  the 
APHIS  regulations.  One  commenter 
stated  that  such  a  quarantine  of  an 
entire  State  would  affect  all  zoos  and 
aviculturists  within  the  State.  Another 
commenter  recommended  that,  instead 
of  quarantining  an  entire  State  when 
that  State's  requirements  are  not  as 
stringent  as  APHIS's.  the  regulations 
should  prohibit  interstate  or  intrastate 
movement  from  a  quarantined  area 
unless  the  Federal  requirements  in  part 
82  of  the  regulations  are  met. 

We  are  making  no  changes  based  on 
these  comments.  As  discussed  above, 
we  are  making  provision  for  the 
interstate  movement  of  zoological  and 
avicuhural  birds,  which  would  allow  for 
movement  of  such  birds  even  from  a 
State  that  has  been  quarantined  in  its 
entirety.  Further.  APHIS's  regulatory 
authority  does  not  extend  to  intrastate 
movement  unless  the  Secretary  has 
declared  an  "extraordinary  emergency" 
in  a  particular  State.  Extraordinary 
emergencies  historically  have  been 
declared  only  rarely,  in  those  cases 
where  the  Secretary,  in  consultation 
with  the  governor  of  the  State,  has 
determined  that  the  State  is  unable  to 
take  adequate  measures  to  control  a 
disease  outbreak.  In  most  cases,  it  has 
not  been  necessary  for  the  Secretary  to 
declare  an  extraordinary  emergency 
because  the  State  in  question  has 
implemented  control  measures  at  least 
as  stringent  as  those  established  by 
APHIS. 

One  commenter  recommended  that 
the  regulations  contain  a  provision 


exempting  the  eggs  of  zoological  and 
avicultural  birdsfrom  cleaning  and 
sanitizing  requirements  for  interstate 
movement.  We  are  making  no  changes 
based  on  this  comment.  Tne  provisions 
in  §  82.9  of  the  proposal  for  hatching 
eggs  contained  no  requirements  for 
cleaning  and  sanitization.  Such 
requirements  applied  only  to  eggs  other 
than  hatching  eggs. 

One  commenter  asked  whether  the 
sanitization  of  eggs  other  than  hatching 
eggs  required  by  proposed  §  82.8  would 
include  sanitization  by  spraying.  As 
proposed  and  made  final  in  this 
dociunent,  §  82.8(a)(1)  requires  that  eggs 
other  than  hatching  eggs  to  be  moved 
interstate  from  a  quarantined  area  be 
cleaned  and  sanitized  in  accoidance 
with  7  CFR  part  59,  which  consists  of 
regulations  prcnnulgated  by  the 
Agricultural  Marketing  Service.  USDA. 
In  §  59.16  of  those  regulations,  a 
procedure  for  sanitization  by  spraying 
with  a  mixture  of  clorine  or  its 
equivalent  and  potable  water  is 
described. 

Section  82.10  of  the  proposed  rule 
provided  that  equipment  used  in  a 
quarantined  area  in  the  handling  of 
birds  or  poultry  or  their  eggs,  or  in  the 
handling  of  manure  generated  by  or 
litter  used  by  the  birds  or  poultry,  must 
be  made  of  hard  plastic  or  metal  to  be 
moved  interstate,  and  must  be  cleaned 
and  disinfected  after  such  movement. 
One  commenter  recommended  that  the 
regulations  allow  for  the  use  of 
equipment  made  from  materials  such  as 
cardboard,  fiber,  and  waxed  cardboard, 
provided  such  equipment  is  disposed  of 
after  use,  preferably  by  incineration.  We 
agree  with  the  commenter  that  if  such 
equipment  has  been  previously  unused, 
and  is  disposed  of  by  incineration 
without  being  reused  after  interetate 
movement,  it  will  not  pose  a  risk  of 
spreading  the  END  virus.  Therefore,  we 
are  providing  for  such  use  under 
§82.10(b)(2)bf  this  rule. 

Section  82.14  of  the  proposed  rule, 
among  other  things,  described  ways 
manure  and  litter  could  be  disposed  of 
in  order  for  an  area  to  qualify  for 
removal  frY)m  quarantine.  The  methods 
of  disposal  included  burial,  composting, 
and  spreading  and  tiuning  under.  One 
commenter  stated  that  the  proposed 
conditions  for  spreading  and  tiuning 
under  were  less  stringent  than  those  for 
burial  and  composting,  and  expressed 
concern  that  disposing  of  manure  and 
litter  through  spreading  and  turning 
under  could  allow  for  transmission  of 
END.  We  consider  the  spreading  and 
turning  under  of  manure  or  litter  as 
prescribed  in  the  proposed  rule  to  be 
adequate  to  prevent  the  dissemination 
of  END.  Properly  carried  out.  spreading 


manure  or  litter  dilutes  the  manure  or 
litter  to  such  an  extent  that  pockets  of 
END  contamination  are  eliminated.  The 

Erocedures  for  burying  and  composting 
tter  and  manure  are  more  stringent 
than  those  for  spreading  and  tiuning 
under,  because  btirial  or  composting  is 

Sneially  done  when  the  maniue  or 
ter  contains  dead  birds  or  poultry.  As 
we  noted  above,  however,  spreading 
and  tiuning  must  be  properly  carried 
out  to  be  eniective.  Therefore,  we  are 
adding  a  provision  to  §  82.14(e)(3)  that 
manure  and  litter  may  be  disposed  of  by 
spreading  and  turning  under  only  if 
carried  out  under  the  direct  supervision 
of  a  Federal  representative  or  a  State 
representative. 

One  commenter  requested 
clarification  of  the  criteria  we  would  use 
in  quarantining  an  area  for  END. 
Proposed  §  82.3(a)  reads  in  part  that 
"(a)ny  area  whoe  birds  or  poultry 
infected  with  END  are  located  will  be 
designated  as  a  quarantined  area.  A 
quarantined  area  is  any  geographical 
area  .  .  .  deemed  by  epidemiological 
evaluation  to  be  sufficient  to  contain  all 
birds  or  poultry  known  to  be  infected 
with  or  exposed  to  END."  The 
commenter  recommended  that  the 
regulations  make  clear  that  exposed 
birds  and  poultry  would  be  included  in 
a  quarantined  area.  We  believe  the 
proposal  as  written  conveys  our  intent, 
and  we  are  making  no  changes  based  on 
the  comment.  As  stated  in  the  proposed 
regulations,  in  the  event  of  an  END 
outbreak,  we  will  establish  a 
quarantined  area  based  on  the  existence 
of  infected  birds  or  poultry  in  the  area. 
However,  once  infected  birds  or  poultry 
are  determined  to  exist  in  an  area,  the 
boundaries  of  the  quarantined  area  will 
be  drawn  to  encompass  any  birds  or 
poultry  that  are  considered  to  have  been 
exposed  to  the  disease  agent. 

In  several  different  sections  of  the 
proposed  rule,  the  regulations  regarding 
the  interstate  movement  from  a 
quarantined  area  of  regulated  articles 
require  that  a  copy  of  the  permit 
necessary  for  such  movement  be 
submitted  so  that  it  is  received  by  both 
the  State  animal  health  official  and  the 
veterinarian  in  charge  in  the  State  of 
destination  within  72  hoius  of  arrival. 
One  commenter  stated  that  tbe 
availability  of  technology  such  as 
facsimile  machines  allows  for  quicker 
notification,  and  that  a  period  shorter 
than  72  hours  should  be  required  for 
submission  of  a  permit.  We  are  making 
no  changes  based  on  this  conunent. 
Although  we  agree  that  timely 
notification  of  the  interstate  movement 
of  regulated  articles  is  important,  and 
that  such  notification  can  be  made  in 
less  than  72  hours  in  most  cases,  we 
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consider  it  incorrect  to  assume  that  all 
persons  moving  regulated  articles 
interstate  have  the  capability  to  do  so  in 
significantly  less  than  72  hours.  We 
continue  to  consider  72  hoiu%  adequate 
time  for  notification. 

Proposed  §  82.9(c)  included  the 
requirement  that  hatching  eggs  moved 
interstate  frtun  a  quarantined  area  be 
held  at  a  designated  premises,  and  that 
birds  and  poiUtry  hatched  irom  the  eggs 
be  held  at  the  premises  for  at  least  30 
days  after  hatcn.  One  commenter 
objected  to  the  additional  proposed 
provision  that,  diuing  the  holding 
period,  the  eggs  and  any  birds  or  poultry 
batched  &t>m  the  eggs  would  be  subject 
to  any  inspections,  disinfections,  and 
tests  as  may  be  required  by  the 
Administrator  to  determine  their 
freedom  from  END.  The  commenter 
stated  that  affected  entities  should  know 
in  advance  what  may  be  required.  We 
are  making  no  changes  based  on  this 
comment.  The  provision  in  question 
was  included  in  the  regulations  because, 
although  we  anticipate  that  such 
inspections,  disinfections,  and  tests  will 
in  most  cases  not  be  necessary,  we 
consider  it  important  to  provide  the 
Administrator  with  the  discretion  to 
respond  to  currently  imforeseen 
situations. 

One  commenter  recommended  that 
the  provisions  in  proposed  §  82.5  state 
that  owners  moving  pet  birds  interstate 
bom  a  quarantined  area  will  be 
provided  with  the  names  and  addresses 
of  Federal  and  State  officials  in  the  State 
where  they  are  taking  their  pet  birds. 
Ciurently,  a  footnote  to  §  82.4  of  the 
existing  regulations  indicates  that  such 
information  will  be  provided  to  ovtmere 
of  pet  birds.  We  are  making  no  changes 
based  on  this  conunent.  The  regulations 
as  proposed  contain  a  footnote  that 
indicates  where  ownera  of  pet  birds  can 
obtain  the  names  of  appropriate  Federal 
and  State  officials.  While  Uiis 
information  does  not  preclude  APHIS 
otherwise  supplying  the  necessary 
information  to  ownere,  it  provides 
owners  with  several  options  for  securing 
the  information. 

Comments  Addressing  Chlamjrdioeis 
(Psittacosis  or  Ornithosis) 

One  commenter  stated  that 
chlamydiosis  shotild  not  be  a  matter  for 
Federal  regulation.  The  commenter 
expressed  the  belief  that  the  imcommon 
and  sporadic  appearance  of  the  clinical 
disease  among  poultry  species  reflects 
far  more  significantly  the  wide  range  of 
toxigensis  among  strains  of  the  agent 
than  the  presence  or  absence  of  the 
agent.  The  commenter  stated  that 
endemic  infection  with  the 
chlamydiosis  agent  is  widespread 


among  both  mammalian  and  avian 
species,  and  that  epidemiologic 
investigation  of  disease  in  poultry  has 
not  implicated  exotic  pet  birds, 
interstate  movement  of  poultry,  or 
spread  between  ranches. 

We  are  making  no  changes  based  on 
this  comment  We  disagree  that 
chlamydiosis  should  not  be  a  matter  for 
Federal  regulation.  Under  21  U.S.C.  Ill, 
114,  and  114a,  the  Secretary  of 
Agriculture  is  authorized  to  establish 
such  regulations  and  take  such 
measures  as  he  or  she  deems  necessary 
to  prevent  the  introduction  or 
dissemination  of  any  contagious, 
infectious,  or  commimicable  disease  of 
animals  and/or  poultry  &t>m  a  foreign 
country  into  the  United  States  or  from 
one  State  or  Territory  to  another. 
Historically,  the  Department  has  taken 
regulatory  action  when  the  disease 
manifested  itself  in  commercial  poultry 
flocks. 

One  commenter  recommended  that, 
as  a  safeguard  against  chlamydiosis,  the 
regulations  should  require  that  imported 
psittadne  birds  be  treated  for  45  days 
with  antibiotics.  We  are  making  no 
changes  based  on  this  comment. 
Currently,  birds  imported  into  the 
United  States  are  required  to  be 

auarantined  for  30  days.  Diuing  the  30- 
ay  quarantine,  the  birds  are  treated 
with  antibiotics,  and  we  recommend  to 
their  owners  that  the  treatment  be  . 
continued  for  an  additional  15  days.  We 
consider  this  practice  a  practicable 
alternative  to  extending  the  quarantine 
beyond  30- days. 

One  commenter  recommended  that, 
in  order  to  control  chlamydiosis  more 
effectively,  the  regulations  should 
require  psittadne  birds  to  be  identified 
with  legbands  to  focilitate  traceback  and 
reduce  smuggling.  We  are  making  no 
changes  based  on  this  comment.  Our 
regulations  for  importing  birds, 
contained  in  9  CFR  part  92,  already 
require  that  imported  birds  be 
legbanded  while  in  quarantine  (see 
§92.106(c)(3)(ii)(E)).  We  do  not  consider 
it  practicable  or  enforceable  to  require 
legbanding  of  birds  that  are  to  be  moved 
interstate. 

Other  Omunents 

In  the  explanatory  information  of  our 
proposal,  we  indicated  that  we  were 
proposing  to  reorganize  part  82  by 
dividing  it  into  three  subparts,  rather 
than  the  existing  two.  In  our  proposal, 
we  discussed  two  of  the  proposed  three 
subparts — those  pertaining  to  exotic 
Newcastle  disease  and  chlamydiosis. 
One  commenter  requested  that  we  also 
discuss  the  third  subpart.  As  we 
explained  in  our  proposal,  the  third 
subpart,  subpart  C,  would  contain  the 


Salmonella  enteriditis  serotype 
ent&riditis  regulations.  Because  vn 
proposed  no  changes  to  those 
regulations,  we  did  not  consider  it 
necessary  to  discuss  them  in  the 
proposed  rule. 

Several  commentere  addressed  issues 
outside  the  scope  of  the  proposal, 
induding  whether  APHIS  persoimel 
resources  would  be  stiffident  to  carry 
out  the  regulations.  Although  we  are 
making  no  changes  based  an  these 
comments,  we  have  carefully  reviewed 
all  comments. 

Part  53— DefinitionB 

Part  53  of  title  9,  Code  of  Federal 
Regulations,  concerns,  among  other 
things,  the  payment  of  indenmity  for 
poultry  and  materials  destroyed  because 
of  contamination  by  or  exposiue  to 
END. 

In  our  proposal  rule,  we  proposed  to 
revise  the  definition  of  disease  in  {>art 
53  to  remove  outdated  references  and  to 
add  a  description,  within  that 
definition,  of  "highly  pathogenic  avian 
influenza."  In  this  final  rule,  we  are 
removing  the  description  of  "highly 
pathogenic  avian  influenza"  from  the 
definition  of  disease  and.  instead, 
separately  defining  the  term  "highly 
pathogenic  avian  influenza  to  reflect  the 
latest  technical  information  about  this 
disease.  Under  this  final  rule,  "highly 
pathogenic  avian  influenza"  is  defined 
as  (1)  any  influenza  virus  that  kills  at 
least  75  percent  of  eight  4-  to  8-week- 
old  susceptible  chickens  within  10  days 
following  intravenous  inoculation  with 
0.2  ml  of  a  1:10  dilution  of  a  bacteria- 
free,  infectious  allantoic  fluid;  or  (2)  any 
H5  or  H7  virus  that  does  not  meet  the 
criteria  in  paragraph  (1)  of  this 
definition,  but  has  an  amino  add 
sequence  at  the  hemagglutinin  cleavage 
site  that  is  compatible  with  highly 
pathogenic  avian  influenza  viruses;  or 
(3)  any  influenza  virus  that  is  not  an  H5 
or  H7  subtype  and  that  kills  one  to  five 
chickens  and  grows  in  cell  culture  in 
the  absence  of  trypsin. 

Additionally,  to  maintain  consistency 
with  the  terminology  used  in  the 
definition  of  disease  in  §  53.1 ,  we  are 
removing  a  refiarence  to  "lethal  avian 
influenza"  in  §  53.2(b)  and  replacing  it 
with  the  term  that  is  defined,  "highly 
pathogenic  avian  influenza." 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
proposed  rule  with  the  changes 
discussed  above. 

ExecutiTe  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
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been  datennined  to  be  not  significant  for 
purpoMS  of  Executive  Order  12866  and. 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C  604,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis  regarding  the 
impact  of  this  rule  on  small  entities. 

Regulatory  Authority 

In  accordance  with  21  U.S.C.  111- 
113, 114a.  115, 117. 120, 123.  and  134a. 
the  Secretary  of  Agriculture  has  the 
authority  to  promulgate  regulations  and 
take  measures  to  prevent  the 
introduction  into  the  United  States  and 
the  interstate  dissemination  within  the 
United  States  of  communicable  diseases 
of  Uvestock  and  poultry,  and  to  pay 
claims  growing  out  of  the  destruction  of 
animals.  Animal  health  regulations 
promulgated  by  the  Department  under 
this  authority  include  tnose  regarding 
END  and  chlamydiosis  in  9  CFR  part  82, 
and  those  regarding  payment  of  glainu 
in  9  CFR  part  S3. 

Background 

Chlamydiosis 

Sporadic  outbreaks  of  chlamydiosis  in 
commercial  poultry  flocks  have 
occurred  in  the  United  States  over  the 
past  decade.  APrllS,  working  with  State 
cooperators,  has  successfully  eliminated 
chlamydiosis  on  each  occasion.  This 
rule  includes  only  minor  changes 
related  to  chlamydiosis.  specifically  the 
addition  of  a  requirement  for  a  permit 
or  special  permit  to  move  certain  items 
interstate.  We  consider  these  documents 
necessary  to  allow  the  Department  to 
better  monitor  the  interstate  movement 
of  the  items  moved.  However,  the 
economic  impact  from  these 
requirements  will  be  negligible. 

Statement  of  Need  for  Regulatory 
Changes  Regarding  END 

Beginning  with  the  successful 
conclusion  of  the  southern  California 
END  emergency  eradication  program  in 
1974  (see  discussion  below),  the  U.S. 
poultry  and  egg  industries  have  become 
increasingly  vertically  integrated.  This 
vertical  integration  has  led  to  further 
concentration  of  poultry  and  egg 
production  in  specific  geographic 
regions  of  the  United  States.  With  large 
numbers  of  poultry  faciUties  operating 
in  close  proximity  to  each  other,  there 
is  an  increased  opportunity  for  another 
major  END  outbreak.  The  existing  END 
regulations  were  drafted  prior  to  the 
increased  level  of  industry 
concentration,  and  they  require 
revisions  to  reflect  the  changes  that  have 
taken  place.  APHIS  considers  the 
revisions  in  this  final  rule  to  be 


necessary  despite  the  widespread 
adoption  of  vaccination  and  biosecurity 
practices  by  commercial  poultry 
producers  since  the  1971-1974  END 
outbreak.  The  current  value  of  the 
domestic  poultry  and  egg  industry  is 
estimated  to  be  about  $18.6  billioa. 
Broiler  production  accounts  for  63 
percent  of  total  production,  followed  by 
eggs  (21  percent),  turkeys  (15  percent), 
and  other  chicken  production  (1 
percent).  Therefore,  we  consider  the 
changes  to  the  existing  END  regulations 
necessary  due  to  the  (fynamic  nature  of 
the  disease  and  its  continued  potential 
to  devastate  an  important  sector  of  U.S. 
agriculture. 

Exotic  birds  are  capable  of 
transmitting  the  END  virus  to 
commercial  poultry  and  egg  flocks. 
Under  the  existing  provisions,  APHIS 
routinely  refuses  entry  of  entire 
shipments  of  imported  birds  when  the 
END  virus  is  detected.  The  importer  is 
given  a  disposal  order  and  has  72  hours 
to  remove  tne  birds  from  the  United 
States  or  nave  them  euthanized.  In  the 
past  two  decades,  the  domestic  exotic 
bird  industry  has  changed.  Domestic 
production  has  intensified  for  those 
exotic  species  that  can  be  readily  bred 
in  captivity.  The  Wild  Bird 
Conservation  Act  of  1992  drastically 
reduced  the  number  of  exotic  birds 
imported  into  the  United  States,  from 
slightiy  under  1  million  birds  a  year  to 
less  than  100,000  a  year.  Only  those 
species  of  binb  exempt  from  this  Act 
may  be  imported.  Illegal  importation  of 
exotic  bird  species  continues  to  be  an 
avenue  for  the  introduction  of  END  into 
the  United  States. 

Oiangee  to  END  Regulations 

In  the  absence  of  an  END  outbreak, 
the  regulatory  changes  will  have  a 
negli^ble  impact  on  the  domestic 
poultry  and  exotic  bird  industries.  The 
END  revisions  will  strengthen  APHIS'S 
ability  to  prevent  the  interstate  spread  of 
END  in  the  event  of  a  domestic 
outbreak,  and  in  some  cases  relieve 
certain  restrictions.  The  changes  include 
new  requirements  for  removing  an  area 
from  quarantine;  specific  provisions  for 
moving  birds  that  are  not  known  to  be 
infected  with  or  exposed  to  END  out  of 
a  quarantined  area;  new  provisions 
regarding  the  interstate  movement  of 
manure  and  litter  from  a  quarantined 
area;  and  new  provisions  regarding  the 
interstate  movement  of  cages,  coops, 
and  equipment  from  a  q\iarantined  area. 
A  brief  overview  of  these  new  END 
regulations  is  as  follows: 

1.  Interstate  movement  bom  a 
quarantined  area  is  prohibited  for  each 
of  the  following:  (1)  Live  birds  and 
poultry  inflected  with  or  exposed  to 


END;  (2)  eggs  from  birds  or  poultry 
infiscted  with  END;  (3)  hatching  eggs 
from  birds  or  poultry  exposed  to  END; 
(4)  litter  used  oy  or  manure  generated  by 
birds  and  poultry  iniiBcted  with  END; 
and  (5)  dead  birds  and  poultry, 
including  any  parts  of  tne  birds  and 
poultry,  infected  with  END. 

2.  An  area  will  be  removed  bom 
quarantine  when  all:  (1)  Birds  and 
poultry  infected  with  END  in  the 
quarantined  area  have  been  euthanized 
and  all  dead  birds  and  poultry  within 
the  quarantined  area  have  been  buried, 
reduced  to  ashes  by  incineration, 
reduced  to  dust  by  composting,  or 
rendered;  (2)  birds  and  poultry  exposed 
to  END  have  been  founo  to  be  free  of 
END:  (3)  eggs  produced  by  birds  or 
poultry  inrected  with  or  exposed  to  END 
in  the  quarantined  area  have  been 
btiried,  reduced  to  ashes  by 
incineration,  or  rendered;  (4)  manure 
produced  by  or  litter  used  by  birds  or 
poultry  infected  with  or  exposed  to  END 
in  the  quarantined  area  has  been 
reduoeo  to  ashes  by  incineration,  or  has 
been  buried,  composted,  or  spread  on  a 
field  and  turned  under,  (5)  vehicles  with 
which  birds  and  poultry  infected  with 
or  exposed  to  END  or  their  excrement  or 
litter  have  had  physical  contact  have 
been  cleaned  and  disinflBCted;  (6)  cages, 
coops,  containers,  troughs,  and  other 
equipment  used  fbrbiids  or  poultry 
inifiBCted  with  or  exposed  to  END,  or 
their  excrement  or  litter,  have  been 
reduced  to  ashes  by  incineration  or  have 
been  cleaned  and  disinfected  in 
accordance  with  9  CFR  part  71;  and  (7) 
the  premises  where  binu  or  poultry 
infected  with  or  exposed  to  END  were 
located  have  been  cleaned  and 
disinfected  in  accordance  with  9  CFR 
part  71. 

3.  Replacement  birds  and  poultry  will 
not  be  allowed  to  be  placed  in 
quarantined  areas  until  the 
Administrator  decides  that  END  has 
been  eradicated  and  that  replacement 
birds  and  poultry  would  not  become 
infected  with  END. 

4.  Eggs,  other  than  hatching  eggs,  from 
birds  and  poultry  not  known  to  oe 
infected  with  END  may  be  moved 
interstate  bom  a  quarantined  area  under 
the  following  conditions:  (1)  A  permit 
has  been  obtained  and  the  eggs  are 
acconjpanied  by  the  permit;  (2)  the  eggs 
have  been  cleaned  and  sanitized  in 
accordance  with  7  CFR  part  59;  (3)  the 
eggs  are  packed  either  in  flats  or  cases 
that  have  not  been  used  before,  or  in 
used  plastic  flats  or  cases  that  were  first 
cleaned  and  sanitized  in  accordance 
with  9  CFR  part  71,  and  any  of  the  flats 
and  cases  intended  for  reuse  are  cleaned 
and  sanitized  in  accordance  with  9  CFR 
part  71  before  being  moved  to  a 
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Eranises  where  birds  or  poultry  are 
apt;  (4)  the  eggs  are  moved  interstate  to 
a  processing  fisdlity  where  they  are 
inspected  to  msiue  they  are  cleaned 
and  sanitized;  and  (S)  a  copy  of  the 
permit  is  submitted  to  the  State  animal 
health  official  and  the  veterinarian  in 
charoe  for  the  State  of  destination. 

5.  Hatching  eggs  from  birds  and 
poultry  not  Imown  to  be  infected  with 
or  exposed  to  END  may  be  moved 
interstate  bom  a  quarantined  area  \mder 
the  following  conditions:  (1)  A  permit  is 
obtained  and  the  hatching  eggs  are 
accompanied  by  the  permit;  (2)  birds  or 
poultry  from  the  eggs  are  held  in  the 
State  of  destination  for  not  less  than  30 
days  after  hatching,  at  a  premises 
designated  joinUy  by  the  veterinarian  in 
charge  and  the  State  animal  health 
official;  and  (3)  a  copy  of  the  permit 
accompanying  the  hatching  eggs  is    . 
submitted  so  that  it  is  received  by  both 
the  State  animal  health  official  and  the 
veterinarian  in  charge  for  the  State  of 
destination  within  72  houn  of  the 
arrival  of  the  hatching  eggs  at  the 
premises  where  they  are  to  be  held. 

6.  Pet  birds  may  be  moved  interstate 
from  a  quarantined  area  provided  that, 
among  other  provisions:  (1)  An  APHIS 
permit  has  bean  issued;  and  (2)  the  pet 
birds  are  not  knovra  to  be  infected  with 
or  exposed  to  END. 

7.  mterstate  movement  from  a 
quarantined  area  will  be  permitted  for 
each  of  the  following  only  if  specified 
requirements  are  met:  (1)  Live  birds  and 
poultry,  other  than  pet  birds,  that  are 
not  known  to  be  infected  with  or 
exposed  to  END;  (2)  manure  and  litter 
from  birds  and  poultry  exposed  to  END; 
(3)  maniue  and  litter  bom  birds  and 
poultry  not  known  to  be  infected  with 
or  exposed  to  END;  (4)  new  or  properly 
disinfected  cages,  coo{»s,  containers, 
troughs,  vehicles,  or  other  equipment 
used  to  handle  infacted  or  exposed  birds 
and  poultry,  and  their  eggs;  (5)  dead 
birds  and  poultry,  including  any  parts  of 
the  birds  and  poultry,  that  are  not 
known  to  be  infected  with  END. 

Potential  Kcmncnric  Impacts 

The  regulations  will  enhance  APHIS's 
ability  to  monitor  interstate  movement 
of  birds  and  poultry  from  areas 
quarantined  because  of  END.  Domestic 
poultry,  egg.  and  exotic  bird  operations 
will  be  impacted  onl)r  in  the  event  of  an 
END  outbreak.  There  has  not  been  a 
major  domestic  outbreak  of  END  since 
an  epidemic  in  southern  California  in 
1971-74.  However,  END  is  periodically 
detected  in  isolated  pet  bird 
populations.  Smuggled  shipments  of 
exotic  species  are  the  source  of  most 
outbreaks  of  END.  Historically.  APHIS 
has  euthanized  all  pet  birds  that  are 


found  within  a  store  in  which  birds  are 
infected  with  END.  Hie  rule  changes 
vyill  enable  APHIS  to  be  more  selective 
and  destroy  only  those  birds  and 
poultry  that  have  been  diagnosed  as 
being  infected  with  END.  We  expect  that 
the  savings  to  the  industry  finnn  this 
more  selective  euthanization  will 
outweigh  any  additional  restrictions 
that  will  be  imposed  by  the  nde 
changes.  Domestic  entities  v^ll  not  be 
severely  impacted  by  this  rule  unless  an 
END  outbreak  occurs. 

Fjtimated  Economic  Impact  of  a  Maior 
ENDOutfaraak 

Eliminating  END  requires  the 
detection  of  the  virus  in  a  flock, 
appraisal,  and  rapid,  humane 
destruction  of  the  infected  flocks.  It  also 
requires  that  all  premises  that  contained 
infected  or  exposed  flocks  be  cleaned 
and  disinfected.  Depopulation  will  not 
occur  until  an  appraised  value  is 
determined  and  the  ownere  have  signed 
the  appropriate  forms. 

At  the  tune  of  the  1971  END  outbreak 
in  southern  California,  there  were 
approximately  1.115  commercial 
poultry  and  bird  flocks  in  that  part  of 
the  State.  Commercial  flock  populations 
ranged  in  size  from  approximately  1,000 
to  more  than  3.4  million  birds  and 
poultry.  The  estimated  population  of 
birds  and  poultry  in  southern 
California's  commercial  operations 
totaled  more  than  38.9  million.  The 
average  poultry  operation  contained 
approximately  55.000  birds.  In  southern 
California,  the  poultry  industry  was 
dominated  by  layer  operations  that 
produced  table  eggs  for  markets  in 
California  and  neighboring  States.  In 
addition  to  commercial  flocks,  diere 
were  approximately  39.960  backyard 
poultry  flocks  with  a  total  popidation  of 
approximately  1  million. 

A  national  animal  disease  emergency 
was  declared  by  the  Secretary  of 
Agriculture  in  March  1972.  which 
placed  the  eight  southernmost  counties 
in  California  under  quarantine.  The  last 
case  of  END  was  diagnosed  in  June 
1973.  and  surveillance  programs 
continued  umtil  July  1974.  Eradicating 
END  from  the  area  required  the 
destruction  of  nearly  12  million  infscted 
and  exposed  birds  and  poultry.  Most  of 
the  birds  andpoultry  depopulated  were 
laying  hens.  Ine  effort  cost 
approximately  $55  million. 
Approximately  half  ($27.5  million)  was 
for  indemnities  paid  to  flock  ownen  for 
poultry,  birds,  eggs,  and  supplies 
destroyed.  Approximately  91  percent  of 
the  depopulated  birds  and  poultry  were 
commercial  layers,  followed  by  6 
percent  for  pullets  and  broilere.  1 
percent  each  for  turke3r8  and  breeding 


poultry,  and  less  than  1  pnoent  each  for 
pigeons,  bsckyard  aviaries,  game  birds, 
and  exotic  biids. 

Between  Mardi  1972  and  December 
1992.  the  poultry  and  bird  population  in 
the  original  quarantined  area  decreased 
from  approximately  38.9  milliim  to  19.1 
million.  Conversely,  the  number  of 
commercial  flocks  in  the  1972  END 
quarantined  area  incrsased  from 
^proximately  1,115  to  1,856  by  1992. 
Tne  increased  number  of  bird  and 
poultry  flocks  since  1972  can  be 
attributed  to  expansion  of  the  exotic 
bird  industry.  Importers  and  producers 
of  exotic  birds  are  not  as  vertically 
integrated  as  poultry  producers.  More 
exotic  bird  operations  also  helped  to 
accoimt  for  decreases  in  average  flock 
size  since  1972.  Additionally,  increased 
urbanization  in  traditional  poultry 
producing  sections  of  southern       * 
California  have  forced  many  poultry 
operations  to  close  or  relocate. 

APHIS  estimates  that  if  a  similar  END 
oud)reak  were  to  occur  in  southern 
Cahfomia  today,  up  to  5.3  million  birds 
and  poultry  could  be  required  to  be 
depopulated,  and  indemnities  totaling 
$15.1  million  dollars  would  be  paid  to 
producere.  Adoption  of  vaccination  and 
bioseciuity  practices  by  onnmercial 
poidtry  producers  in  Southern 
CaUfbmia  since  the  1971-1974  END 
outbreak  would  likely  mitigBte  total 
losses.  Newly  developed  diagnostic 
techniques  should  eiuri)le  APHIS  to  be 
more  selective  when  euthanizing  birds 
and  poultry  in  areas  quarantined 
because  of  END.  Although  this  should 
result  in  the  destruction  of  fewer  birds 
and  poultry,  the  actual  potential  impact 
of  the  regulations  is  unknown. 

'Estimated  Economic  baprnd  of  an 
Isolated  END  Ondiraak 

Under  APHIS  regulations,  all 
imported  birds  are  quarantined  for  a 
minimum  of  30  days  to  prevent  the 
introductim  of  foreign  animal  diseases, 
particularly  END. 

Exotic  bird  species  have  been 
imported  into  the  United  States 
primarily  for  use  as  pets  for  several 
decades.  During  fisol  year  1995, 
approximately  85.207  exotic  birds  were 
legally  imported  into  the  United  States. 
Only  882  birds  wne  confiscated  for 
ille^  entry  or  animal  health  reasons. 
APHIS  estimates  the  value  of  the 
confiscated  birds  totaled  approximately 
$8,535  during  fiscal  year  1995.  In 
addition  to  legal  importation,  exotic 
bird  species  are  also  smuggled  into  the 
United  States.  Birds  are  smuggled  for  a 
variety  of  reasons,  such  as  the  avoidance 
of  quarantine  costs  and  illegal 
importation  of  prohibited  species.  The 
inherent  nature  of  smuggling  makes 
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reliable  data  impossible  to  obtain. 
However,  APHIS  estimates  that  the 
nimiber  of  smuggled  birds  entering  the 
United  States  ranges  from  25,000  to 
150,000  annually.  Smuggling  increases 
the  likelihood  that  domestic  birds  and 
poultiT  could  be  exposed  to  END. 
Under  this  rule,  APHIS  will  use 
updated  diagnostic  techniques  to 
determine  which  birds  have  actually 
been  infected  with  END.  This  should 
permit  APHIS  to  be  more  selective  when 
euthanasia  is  necessary.  However,  the 
actual  potential  effiact  of  the  regulations 
on  domestic  exotic  bird  producers  is 
unknown. 

Summary 

APHIS  estimates  that  the  rule  changes 
for  END  will,  short  of  a  major  END 
outbreak,  have  a  negligible  impact  on 
the  daily  activities  of  domestic  poultry 
and  egg  producers,  and  od  domestic 
producers  and  importers  of  exotic  birds. 
If  a  major  outbreak  occurs  and  an 
eradication  program  is  initiated,  the  rule 
changes  will  enable  APHIS  to  effectively 
prevent  the  interstate  spread  of  END  and 
to  eradicate  END.  Modem  diagnostic 
techniques  will  enable  APHIS  to 
determine  which  birds  have  been 
infected  by  the  END  virus.  This  will 
likely  result  in  smaller  quantities  of 
euthanized  birds  and  poultry  in  areas 
quarantined  because  of  END.  We 
consider  revisions  to  the  END 
regulations  necessary  to  ensure  that 
domestic  poultry,  egg.  and  exotic  bird 
producers  are  protected  against  any 
potential  END  outbreak.  APHIS 
considers  these  regulations  adequate  to 
deal  effectively  with  a  disease  outbreak, 
while  at  the  same  time  imposing  the 
minimum  possible  costs  on  affected 
entities.  ' 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  preempts  all  State  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 


been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusioo  that  the  actions  required  or 
authorized  by  this  rule  will  not  present 
a  risk  of  introducing  or  disaeminating 
disease  agents  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animu  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry,  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 

FOR  FURTHER  INFORMATION  CONTACT. 
Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwoik  Reduction  Act  of  1995 
(44  U.S.C,  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB).  The 
assigned  OMB  control  number  is  0579- 
0116. 

Regulatory  Refiami 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subfects 

9  CFR  Part  53 

Animal  diseases.  Indemnity 
payments.  Livestock,  Poultry  and 
poultry  products. 

9  CFR  Part  71 

Animal  diseases.  Livestock,  Poultry 
and  poultry  products.  Quarantine, 


Reporting  and  recordkeeping 
requirements.  Transportation. 

9  CFR  Part  82 

Animal  diseases.  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recndkeeping  requirements. 
Transportation. 

9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  reqiiirements. 

9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Repotting  and 
recordkeeping  requirements. 

9  CFR  Part  161 

Reporting  and  recordkeeping 
requirements.  Veterinarians. 

Accordingly,  we  are  amending  9  CFR 
parts  53,  71, 82,  92, 94,  and  161  as 
follows: 

PART  53— FOOT-AND4IOUTH 
DISEASE.  PLEUROPNEUMONIA, 
RMOERPEST,  AND  CERTAIN  OTHER 
COMMUNICABLE  DISEASES  OF 
LIVESTOCK  OR  POULTRY 

1.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Anthority:  21  U.S.C  111,  114. 114a:  7  CFR 
2.22,  2.80.  and  371.2(d). 

2.  Section  53.1  is  revised  to  read  as 
follows: 

163.1    DeflnNionc. 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Aniihal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  (APHIS). 

Animals.  Livestock,  poultry,  and  all 
other  members  of  the  animal  kingdom, 
including  birds  whether  domesticated 
or  wild,  but  not  including  man. 

APHIS  employee.  Any  indivulual 
employed  by  the  Animal  and  Plant 
Health  Inspection  Service  who  is 
authorized  by  the  Administrator  to  do 
any  work  or  perform  any  duty  in 
connection  with  the  control  and 
eradication  of  disease. 

Bird.  Any  member  of  the  class  aves 
other  than  poultry. 

Department.  The  United  States 
Department  of  Agricultiire. 

Disease.  Foot-and-mouth  disease, 
rinderpest,  contagious 
pleuropneumonia,  exotic  Newcastle 
disease,  highly  pathogenic  avian 
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influenza,  or  any  other  communicable 
disease  of  livestock  or  poultry  that  in 
the  opinion  of  the  Secretary  constitutes 
an  emergency  and  threatens  the 
livestock  or  poultry  of  the  United  States. 

Exotic  Newcastle  Disease  (END).  Any 
velogenic  Newcastle  disease.  Exotic 
Newcastle  disease  is  an  acute,  rapidly 
spreading,  and  usually  fetal  viral 
disease  of  birds  and  poultry. 

Highly  pathogenic  avian  influenza.  (1) 
Any  influenza  virus  that  kills  at  least  75 
percent  of  eight  4-  to  6- week-old 
susceptible  diickens  within  10  days 
following  intravenous  inoculation  with 
0.2  ml  of  a  1:10  dilution  of  a  bacteria- 
free,  infectious  allantoic  fluid; 

(2)  Any  H5  or  H7  virus  that  does  not 
meet  the  criteria  in  paragraph  (1)  of  this 
definition,  but  has  an  amino  add 
sequence  at  the  hemagglutinin  cleavage 
site  that  is  compatible  with  highly 
pathogenic  avian  influenza  viruses;  or 

(3)  Any  influenza  virus  that  is  not  an 
H5  or  H7  subtype  and  that  kills  one  to 
five  chickens  and  grows  in  cell  culture 
in  the  absence  of  trypsin. 

Inspector  in  charge.  An  APHIS 
employee  who  is  deilgnated  by  the 
Administrator  to  take  charge  of  work  in 
connection  with  the  control  and 
eradication  of  disease. 

Materials.  Parts  of  bams  or  other 
structures,  straw,  hay,  and  other  feed  for 
animals,  ferm  products  or  equipment, 
clothing,  and  articles  stored  in  or 
adjacent  to  bams  or  other  structures. 

Mortgage.  Any  mortgage,  lien,  or  other 
security  or  beneficial  interest  held  by 
any  person  other  than  the  one  claiming 
indemnity. 

Person.  Any  individual,  corporation, 
company,  association,  firm,  partnerahip, 
society,  joint  stock  company,  or  other 
legal  entity. 

Pet  bird.  Any  bird  that  is  kept  for 
personal  pleasure  and  is  not  for  sale. 

Poultry.  Chickens,  ducks,  geese, 
swans,  turkeys,  pigeons,  doves, 
pheasants,  grouse,  partridges,  quail, 
guinea  fowl,  and  pea  fowl. 

Secretary.  The  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  been  or  may  be 
delegated  to  act  in  the  Secretary's  stead. 

State.  Each  of  the  States  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Northern  Mariana  Islands, 
Guam,  the  Virgin  Islands  of  the  United 
States,  or  any  other  territory  or 
possession  of  the  United  States. 

3.  In  §  53.2,  paragraph  (b).  the  words 
"lethal  avian  influenza"  are  removed 
and  the  words  "highly  pathogenic  avian 
influenza"  are  added  in  their  place,  and 
the  words  "as  referred  to  in  §  82.2(a)  of 
this  chapter,  and"  are  removed. 


PART  71— GENERAL  PROVISIONS 

4.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority.  21  U.S.C  111-113, 114a.  114a- 
1. 115-117. 120-126, 134b,  and  134f.  7  CFR 
2.22.  2.80,  and  371.2(d). 

171.3    [Amended] 

5.  In  section  71.3,  paragraph  (a),  the 
phrase  "psittacosis  or  ornithosis"  is 
removed  and  "chlamydiosis"  is  added 
in  its  place. 

S71.7   [Amended] 

6.  In  §  71.7,  the  heading  is  revised  to 
read  "Means  of  conveyance,  facilities, 
premises,  and  cages  and  other 
equipment:  methods  of  cleaning  and 
disinfecting." 

7.  In  §  71.7,  paragraph  (c),  the  words 
"and  alleys"  are  removed  and  the  words 
"alleys,  cages,  and  other  equipment"  are 
added  in  their  place. 

8.  In  §  71.10,  the  section  heading  and 
paragraph  (a)  introductory  text  are 
revised  to  read  as  follows: 


82.10    IntontatB  movenHot  of  vefaidaa. 
cagBS,  coops.  ooDtainers,  troughs,  and 
.  other  equipment  from  a  quarantined 


§71.10 

(a)  Disinfectants  permitted  for  use  on 
cars,  boats,  and  other  vehicles, 
premises,  and  cages  and  other 
equipment  are  as  follows: 


PART  82— {AMENDEPl 

9.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Anthority:  21  U.S.C  111-113, 115, 117. 
120. 123-126. 134a,  134b.  134f.  7  CFR  2.22. 
2.80,  and  371.2(d). 

10.  Part  82  is  amended  by  revising  the 
part  heading,  removing  subpart  A. 
redesignating  subpart  B  as  subpart  C, 
and  adding  new  subparts  A  and  B  to 
read  as  follows: 

PART  82— EXOTIC  NEWCASTLE 
DISEASE  (END)  AND  CHLAMYDIOSIS; 
POULTRY  DISEASE  CAUSED  BY 
SALMONELLA  ENTERTTIDIS 
SEROTYPE  ENTERITIDIS 

Subpart  A— Exotic  Newcastle  DIseeee 
(END) 

82.1    Definitions. 

82.  >  Criteria  for  detemiining  birds  or 

poultry  to  be  infiBcted  with,  exposed  to. 

or  free  bom  END. 

82.3  Quarantined  areas. 

82.4  General  provisions. 

82.5  Interstate  movement  of  live  binis  and 
live  poultry  from  a  quarantined  area. 

82.6  Interstate  movement  of  dead  birds  and 
dead  poultry  from  a  quarantined  area. 

82.7  Interstate  movement  of  manure  and 
litter  from  a  quarantined  area. 

82.8  Interstate  movement  of  eggs,  other  than 
hatching  eggs.  frx>m  a  quarantined  area. 

82.9  Interstate  movement  of  hatching  eggs 
from  a  quarantined  area. 


82.11  Iswiance  of  permits. 

82.12  Other  interstate  movementB  and  special 
permits. 

82.13  Denial  and  withdrawal  of  permits  and 
special  pennits. 

82.14  Removal  of  quarantine. 

82.15  Replacement  birds  and  poultry. 

Subpert  »-Ctilemydloeis  In  Poultry 

82.19  Definitions 

82.20  General  restrictions. 

82.21  Vehicles,  cages,  coops,  containers, 
troughs,  and  other  equipment  used  for 
iniiBcted  poultry. 

82.22  Cleaning  and  disinfecting  premises. 

82.23  Issuance  of  pennits. 

82.24  Other  Interstate  movements  and  special 
permits. 

82.25  Denial  and  withdrawal  of  pennits  and 
special  pennits. 

Subpart  A— Exotic  Newcastle  DiseaM 
(END) 

182.1    DennNfona. 

As  used  in  connection  with  this 
subpart,  the  following  terms  shall  have 
the  meaning  set  forth  in  this  section. 

Administrate:  The  Administrator  of 
the  Animal  and  Plant  Health  Ittspection 
Service  or  any  individual  authcHized  to 
act  for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agriculture. 

Bird.  Any  member  of  the  class  aves 
other  than  poultry. 

Dressed  carcasses.  Carcasses  of  birds 
or  poultry  that  have  been  eviscerated, 
with  heads  and  feet  removed. 

END.  Any  velogenic  Newcastle 
disease.  END  is  an  acute,  rapidly 
spreading,  and  usually  fetal  viral 
disease  of  birds  and  poultry. 

Exposed.  At  risk  of  developing  END 
because  of  association  with  birds  or 
poxiltry  infected  with  END,  excrement 
from  birds  or  poultry  infiscted  with 
END,  or  other  material  touched  by  birds 
or  poultry  infected  with  END,  or 
because  there  is  reason  to  believe  that 
association  has  ocaured  with  END  or 
vectora  of  END,  as  determined  by  either 
a  Federal  veterinarian  or  a  State 
veterinarian. 

Federal  representative.  An  individual 
employed  and  authorized  by  the  Federal 
government  to  perform  the  tasks 
required  by  this  subpart. 

Federal  veterinarian.  A  veterinarian 
employed  and  authorized  by  the  Federal 
government  to  perform  the  tasks 
required  by  this  subpart. 

Hatching  eggs.  Eggs  in  which  birds  or 
p>oultry  are  allowed  to  develop. 
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Infected.  Affected  by  the  virus  or 
bacterium  that  causes  the  specified 
disease. 

Interstate.  Prom  one  State  into  or 
through  any  other  State. 

Known  to  be  exposed.  Determined  by 
either  a  Federal  veterinarian  or  a  State 
veterinarian  to  be  at  risk  of  developing 
END  because  of  association  with  birds 
or  poultry  infected  with  END, 
excrement  ht>m  birds  or  poultry 
infected  with  END,  or  other  material 
touched  by  birds  or  poultry  infected 
with  END,  or  because  there  is  reason  to 
believe  that  association  has  occurred 
with  END  or  vectors  of  END,  as 
determined  by  either  a  Federal 
veterinarian  or  a  State  veterinarian. 

Known  to  be  infected.  Determined  by 
either  a  Federal  veterinarian  or  a  State 
veterinarian  to  be  affected  by  the  virus 
or  bacterium  that  causes  the  specified 
disease. 

Litter.  Material  that  is  used  to  collect 
and  absorb  bodily  wastes  from  birds  or 
poultry. 

Moved.  Shipped,  transported  or 
otherwise  moved,  or  delivered  or 
received  for  movement,  by  any  person. 

Official  seal.  A  serially  numbered 
metal  or  plastic  strip,  consisting  of  a 
self-locking  device  on  one  end  and  a 
slot  on  the  other  end,  that  forms  a  loop 
when  the  ends  are  engaged  and  that 
cannot  be  reused  if  opened,  or  a  serially 
numbered,  self-locking  button  that  can 
be  used  for  this  purpose. 

Person.  Any  individual,  corporation, 
company,  association,  firm,  partnership, 
society,  joint  stock  company,  or  other 
legal  entity. 

Pet  bird.  Any  bird  that  is  kept  for 
personal  pleasiue  and  is  not  for  sale. 

Poultry.  Chickens,  doves,  ducks, 
geese,  grouse,  guinea  fowl,  partridges, 
pea  fowl,  pheasants,  pigeons,  quail, 
swans,  and  turkeys. 

Recognized  slaughtering 
establishment.  Any  slaughtering  facility 
operating  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.), 
the  Poultry  Products  Inspection  Act  (21 
U.S.C.  451  et  seq.),  or  State  meat  or 
poultry  inspection  acts. 

Render.  Reduce,  convert,  or  melt 
down  by  heating  to  a  temperature  of  at 
least  230  *F  so  that  oil  is  removed. 

State.  Each  of  the  States  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Northern  Mariana  Islands, 
Guam,  the  Virgin  Islands  of  the  United 
States,  or  any  other  territory  or 
possession  of  the  United  States. 

State  animal  health  official.  The  State 
o&dal  responsible  for  livestock-  and 
poultry-disease  control  and  eradication 
programs. 

State  representative.  An  individual 
employed  in  animal  health  woii  and 


authoriaad  by  ■  State  or  political 
subdivision  of  a  State  to  perform  the 
tasks  required  by  this  subpart. 

State  veterinarian.  A  veterinarian 
employed  and  authorized  by  a  State  or 
political  subdivision  of  a  State  to 
perform  the  tasks  required  by  this 
subpart. 

Veterinarian  in  charge.  A  Federal 
veterinarian  employed  by  the  Animal 
and  Plant  Health  Inspection  Service  and 
authorired  by  the  Administrator  to 
supervise  and  manage  the  animal  health 
work  of  the  Animal  and  Plant  Health 
Inspection  Service  in  a  specified  area  of 
the  United  States. 

|82J    dnarlelofdelw mining  Wrt» Of 
poultry  to  be  Infactod  with,  expoeed  to,  or 
free  from  END. 

(a)  The  determination  that  birds  or 
poultry  are  infected  with  END  must  be 
made  by  either  a  Federai*  veterinarian  or 
a  State  veterinarian.  ■  They  will  base  that 
determination  on  one  or  more  of  the 
following  fectors:  clinical  evidence 
(signs,  post-moriem  lesions,  and  history 
of  the  occurrence  of  END);  diagnostic 
tests:  2  or  epidemiological  evidence 
(evaluation  of  clinicalevidence  and  the 
degree  of  risk  posed  by  the  potential 
spread  of  END  based  on  populatirai  and 
exposure  factors,  including  evaluation 
of  whether  the  birds  and  poultry  have 
had  the  opportunity  to  be  in  contact 
with  birds  or  poultry  infected  with  END 
or  with  excrement  from  birds  or  poultry 
infected  with  END,  or  if  the  birds  and 
poultry  have  shared  feed  or  water  with 
birds  or  poultry  infected  with  END). 

(b)  The  determination  that  birds  or 
poultry  are  exposed  to  END  must  be 
made  by  either  a  Federal  veterinarian  or 
a  State  veterinarian.  They  will  base  that 
determination  on  an  evaluation  of  all 
related  circumstances,  including:  the 

groximity  of  the  birds  or  poultry  to 
irds  or  poultry  infected  with  HMD,  to 
excrement  from  birds  or  poultry 
inferted  with  END,  and  to  other  material 
touched  by  birds  or  poultry  infected 
with  END;  the  number  of  birds  or 
poultry  infected  with  END  to  which  the 
birds  or  poultry  were  exposed;  the 
species  involved;  the  vinilence  of  the 
END  to  which  the  birds  or  poultry  were 


•  The  location  of  Fadaral  TatarlnarUni  and  State 
vatarinarltiu  may  ba  obuioad  by  writing  to 
Bmargancy  Proframa.  y^arinary  S«rvicaa.  Animal 
and  Plant  Haalth  Inapactlon  Sarrica.  4700  Rivar 
Road.  Unit  41.  Rlvardala.  MD  20737-1231.  or  by 
raiMTing  to  tha  local  tataphona  book. 

>  A  copy  of  tfaa  protocoU  for  EMC  diagnoatic  twu 
may  ba  obtainad  by  wrltini  to  Emarfincy  Prograna, 
Vatarinaiy  Sarvicaa.  Animal  and  Plant  Haalth 
Inspactloa  Sarrloa.  4700  Ri««r  Jtoad  tMit  41. 
RiTardala.  Sfl)  20737-1231.  Tha  protocols  ara  alao 
feund  in  "Racemmandad  UnliiDnn  Dtagnoatic 
Prooaduraa."  pnbUahad  by  tha  Commtttaa  of  tha 
Amarican  Aaaociation  of  Valarlnary  Laboratory 
Diagnoaticlana. 


exfKMed;  and  the  length  of  time  the 
birds  or  poultry  %vere  in  contact  with 
birds  or  poultry  infected  with  END,  and 
to  material-  touched  by  birds  or  poultry 
infected  with  END.  Birds  or  poultry 
determined  to  be  exposed  to  END  will 
continue  to  be  treated  as  exposed  unless 
they  are  subsequently  determined  to  be 
infected  with  END  or  until  either  a 
Federal  veterinarian  or  a  State 
veterinarian  finds  them  to  be  bee  of 
END  based  on  one  or  more  of  the  factors 
Usted  in  paragraph  (a)  of  this  section. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  057^ 
0116) 


182.3   Quarantlnadi 

(a)  Any  area  where  birds  or  poultry 
infected  with  END  are  located  will  be 
designated  as  a  quarantined  area.  A 
quarantined  area  is  any  geographical 
area,  which  may  be  a  premises  or  all  or 
part  of  a  State,  deemed  by 
epidemiological  evaluation  to  be 
sufficient  to  contain  all  birds  or  poultry 
known  to  be  infected  with  or  exposed  to 
END.  Less  than  an  entire  State  will  be 
designated  as  a  qua£|ntined  area  only  if 
the  State  enforces  restrictions  on 
intrastate  movements  from  the 
quarantined  area  that  are  at  least  as 
stringent  as  this  subpart. 

(b)  Any  area  designated  as  a 
quarantined  area  because  of  END  will 
remain  designated  as  a  quarantined  area 
until  all  of  the  requirements  of  §  82.14 
have  been  met. 

(c)  Tlie  following  areas  ere 
quarantined  because  of  END:  (Currently, 
no  areas  are  quarantined  because  of 
END.) 

§82.4    Oeneral  ptowletone. 

(a)  Prohibitions.  The  following  articles 
may  not  be  moved  interstate  from  a 
quarantined  area: 

(1)  Dead  birds  and  dead  poultry, 
including  any  parts  of  the  birds  or 
poultry,  that  are  infected  with  END,  or 
are  from  a  flock  of  birds  or  poultry 
infected  with  END; 

(2)  Litter  used  by  or  manure  generated 
by  birds  or  poultry,  or  a  flock  of  birds 
or  poultry,  infected  with  END; 

(3)  Any  eggs  from  birds  or  poultry,  or 
a  flock  of  birds  or  poultry,  infected  with 
END; 

(4)  Hatching  eggs  from  flocks  of  birds 
or  poultry  exposed  to  END;  and 

(5)  Live  birds  or  live  poultry  bom 
flocks  ir.fected  with  or  exposed  to  END. 

(b)  Restrictions.  The  following  articles 
may  be  moved  interstate  bom  a 
quarantined  area  only  in  accordance 
with  this  subpart: 

(1)  Live  birds  or  live  poultry  not 
known  to  be  infected  with  or  exposed  to 
END; 
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(2)  Dressed  carcasses  of  birds  and 
poultry,  and  other  dead  birds  and  dead 
poultry,  including  any  parts  of  the  birds 
or  poultry,  that  are  not  known  to  be 
infected  with  END; 

(3)  Litter  used  by  or  manure  generated 
by  birds  or  poultry  not  known  to  be 
infected  with  END; 

(4)  Eggs,  other  than  hatching  eggs, 
from  birds  or  poultry  from  flocks  not 
known  to  be  infected  with  END; 

(5)  Hatching  eggs  from  birds  or 
poultry  not  known  to  be  infected  with 
or  exposed  to  END;  and 

(6)  Cages,  coops,  containers,  troughs, 
vehicles,  or  other  equipment  used  for 
birds,  poultry,  eggs,  manure,  or  litter. 

(c)  Exceptions.  This  subpart  does  not 
apply  to  the  interstate  movement  of 
birds,  poultry,  or  other  articles  from  a 
quarantined  area  if  the  interstate 
movement  is  made  by  the  United  States 
Department  of  Agriculture  for  piirposes 
of  research  or  diagnosis. 

f  82.5    Intorstato  movement  of  live  Mrda 
and  live  poultry  from  a  quarantined  area. 

(a)  Pet  birds.  An  individual  may  move 
his  or  her  pet  birds  interstate  from  a 
quarantined  area  if  the  birds  are  not 
known  to  be  infected  with  or  exposed  to 
END  and: 

(1)  The  birds  are  accompanied  by  a 
permit  obtained  in  accordance  with 
§82.11; 

(2)  Epidemiological  evidence,  as 
described  in  §  82.2(a),  indicates  that  the 
birds  are  not  infected  with  any 
communicable  disease; 

(3)  The  birds  show  no  cUnical  signs 
of  sickness  (such  as  diarrhea,  nasal 
discharge,  ocular  discharge,  ruffled 
feathers,  or  lack  of  appetite)  during  the 
90  days  before  interstate  movement; 

(4)  The  birds  have  been  maintained 
apart  bom  other  birds  and  poultry  in  the 
quarantined  area  during  the  90  days 
before  interstate  movement; 

(5)  The  birds  have  been  under  the 
ownership  and  control  of  the  individual 
to  whom  the  permit  is  issued  for  the  90 
days  before  interstate  movement; 

(6)  The  birds  are  moved  interstate  by 
the  individual  to  whom  the  permit  is 
issued; 

(7)  The  birds  are  caged  while  being 
moved  interstate; 

(8)  The  individual  to  whom  the 
permit  is  issued  mnintwing  ownership 
and  control  of  the  birds  and  irmintainf 
them  apart  from  other  birds  and  poultry 
from  the  time  they  arrive  at  the  place  to 
which  the  individual  is  taking  them 
imtil  a  Federal  raiHesentative  or  State 
representative  ^  examines  the  birds  and 


determines  that  the  birds  show  no 
clinical  signs  of  END.  The  examination 
will  not  be  less  than  30  days  after  the 
interstate  movement; 

(9)  The  individual  to  whom  the 
permit  is  issued  allows  Federal 
representatives  and  State 
representatives  to  examine  the  birds  at 
any  time  until  they  are  declared  free  of 
END  by  either  a  Federal  veterinarian  or 
a  State  veterinarian; 

(10)  Within  24  hours  of  a  bird's  dying 
or  showing  clinical  signs  of  sickness 
(such  as  diarriiea,  nasal  discharge, 
ocular  discharge,  ruffled  feathers,  or 
lack  of  appetite),  the  individual  to 
whom  the  pennit  is  issued  notifies  the 
veterinarian  in  charge  or  the  State 
animal  health  official  *  in  the  State  to 
which  the  birds  are  moved;  and 

(11)  The  individual  to  whom  the 
permit  is  issued  submits  copies  of  the 
permit  so  that  a  copy  is  received  by  the 
State  animal  health  official  and  the 
veterinarian  in  charge  for  the  State  of 
destination  within  72  hours  of  the 
arrival  of  the  birds  at  the  destination 
listed  on  the  permit. 

(b)  Other  birds  and  poultry.  Except  as 
provided  for  pet  birds  in  paragraph  (a) 
of  this  section,  a  person  may  move  bve 
birds  and  live  poultry  that  are  not 
known  to  be  infected  with  or  exposed  to 
END  interstate  from  a  quarantined  area 
only  if: 

(1)  The  birds  and  poultry  are 
accompanied  by  a  permit  obtained  in 
accordance  %vith  §82.11; 

(2)  The  birds  or  poultry  are  covered  in 
such  a  way  as  to  prevent  feathers  and 
other  debris  from  blowing  or  felling  off 
the  means  of  conveyance; 

(3)  The  birds  or  poultry  are  moved  in 
a  means  of  conveyance  either  imder 
official  seal  or  are  accompanied  by  a 
Federal  representative; 

(4)  Except  for  emergencies,  the  birds 
or  poultry  are  not  imloaded  imtil  their 
arrival  at  the  destination  listed  on  the 
permit  required  by  paragraph  (b)(1)  of 
this  section; 

(5)  If  poultry,  the  poultry  are  moved 
interstate  to  a  recognized  slaughtering 
establishment^  and  are  slaughtered 
within  24  hours  of  arrival  at  the 
recognized  slaughtering  establishment; 


^Tha  lacatkm  of  Fadanl  npraaanlalivaa  and  Slaia 
rapraaantatlvaa  may  ba  oolaiiiad  by  writing  lo 
EniMgaocy  Prognma,  VatarUwy  Swioaa,  Animal 


and  Plant  Haalth  Inraaction  Sarrica.  4700  Rivar 
Road  Unit  41,  Rhrar«lala.  MD  20737-1231. 

*T1ia  locttion  of  tba  TMarinarian  in  cbaiga  or  the 
State  animal  haalth  oflidal  may  ba  obtainad  by 
writing  to  EiuatgaiM./  Piogiaiua.  Vatarlnary 
Sarricae.  Animal  and  Plant  HHhh  InqMction 
Sarrica,  4700  Rhrar  Road  Unit  41.  Rlvardala.  MD 
203/737-1231.  or  by  reiMilng  to  tha  local  telaphooa 
book. 

>  A  Hat  of  raoognizad  alaughtaring  aatabtiahmanta 
in  any  Stat*  may  ba  obtainad  from  a  Federal 
repnaentatiwi.  the  State  animal  haalth  official,  or  a 
State  repreeentative.  . 


(6)  If  birds  other  than  poultry,  the 
birds  are  moved  to  a  site  approved  by 
the  Administrator;  and 

(7)  The  pennit  required  by  paragraph 
(b)(1)  of  this  section  is  presented  upon 
arrival  at  the  recognized  slaughtering 
establishment  or  approved  site  to  a  State 
representative  or  Federal  representative. 
Copies  of  the  permit  must  also  be 
submitted,  so  tiiat  a  copy  is  received  by 
the  State  animal  health  official  and  the 
veterinarian  in  charge  for  the  State  of 
destination  within  72  hours  of  arrival  at 
the  reco^ized  slaughtering 
establishment. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0116) 

S82.6    Interstate  movement  of  daed  MRto 
and  dead  poultry  from  a  quarantined  < 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  for  dressed  carcasses, 
dead  birds  and  dead  poultry,  including 
any  parts  of  the  birds  and  poultry,  that 
are  not  known  to  be  infected  with  END 
may  be  moved  interstate  from  a 
quarantined  area  only  if: 

(1)  The  dead  birds  and  dead  poultry 
are  accompanied  by  a  permit  obtained 
in  accordance  with  §82.11; 

(2)  The  dead  birds  and  dead  p>oultry 
are  covered  in  such  a  way  as  to  prevent 
feathers  and  other  debris  from  blowing 
or  falling  off  the  means  of  conveyance; 

(3)  The  dead  birds  and  dead  poultry 
are  moved  in  a  means  of  conveyance 
either  under  official  seal  or 
accompanied  by  a  Federal 
representative; 

(4)  The  dead  birds  and  dead  poultry 
are  not  unloaded  until  their  arrival  at 
the  destination  listed  on  the  permit 
required  by  paragraph  (a)(1)  of  this 
section; 

(5)  The  dead  birds  and  dead  poultry 
are  moved,  without  stopping,  to  the 
destination  listed  on  the  permit  required 
by  paragraph  (a)(1)  of  this  section, 
except  for  normal  traffic  conditions, 
such  as  traffic  lights  and  stop  signs; 

(6)  The  dead  birds  and  dead  poultry 
are  disposed  of,  within  24  hours  after 
being  loaded  for  interstate  movement, 
by  burial  or  composting  in  accordance 
with  the  procedures  set  forth  in 

§  82.14(c)(1)  and  (c)(2),  or  by  rendering, 
incineration,  or  other  means  approved 
by  the  Administrator  as  being  adequate 
to  prevent  the  dissemination  of  END; 
and 

(7)  Copies  of  the  permit 
accompanying  the  dead  turds  and  dead 
poultry  interstate  are  submitted  so  that 
a  copy  is  received  by  the  State  animal 
health  official  and  the  veterinarian  in 
diarge  for  the  State  of  destination 
withhi  72  hours  of  the  arrival  of  the 
dead  birds  and  dead  poultry  at  the 
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destination  listed  on  the  permit  required 
by  paragraph  (a)(1)  of  this  section. 

(b)  Dressed  carcasses  from  birds  and 
poultry  that  are  not  known  to  be 
infected  with  END  may  be  moved 
interstate  from  a  quarantined  area  only 
if: 

(1)  The  dressed  carcasses  are  from 
birds  or  poultry  that  were  slaughtered  in 
a  recognized  slaughtering 
establishment;  * 

(2)  The  dressed  carcasses  are 
accompanied  by  a  fwrmit  obtained  in 
accordance  with  §82.11; 

(3)  The  dressed  carcasses  are  moved 
in  a  means  of  conveyance  either  under 
official  seal  or  accompanied  by  a 
Federal  representative: 

(4)  The  dressed  carcasses  are  not 
unloaded  until  their  arrival  at  the 
destination  listed  on  the  permit  required 
by  paragraph  (b)(2)  of  this  section: 

(5)  The  dressed  carcasses  are  moved, 
without  stopping,  to  the  destination 
listed  on  the  permit  required  by 
paragraph  (b)(2)  of  this  section,  except 
for  normal  traffic  conditions,  such  as 
traffic  lights  and  stop  signs;  and 

(6)  Copies  of  the  permit 
accompanying  the  dressed  carcasses 
interstate  are  submitted  so  that  a  copy 
is  received  by  the  State  animal  health 
official  and  the  veterinarian  in  charge 
for  the  State  of  destination  within  72 
houn  of  the  arrival  of  the  dressed 
carcasses  at  the  destination  listed  on  the 
permit  required  by  paragraph  (b)(2)  of 
this  section. 

(Approved  by  the  Office  of  Managoment  and 
Budget  under  control  number  0579-0116) 


§  82.7    inMratile  mowiMnt  of  menure  end 
litiaf  from  ■  querantlnod  me. 

Manure  generated  by  euid  litter  used 
by  birds  or  poultry  not  known  to  be 
infected  with  END  may  be  moved 
interstate  from  a  quarantined  area  only 
if: 

(a)  The  manure  and  litter  is 
accompanied  by  a  permit  obtained  in 
accordance  with  §82.11; 

(b)  The  manure  and  litter  has  been 
heated  throughout,  in  the  quarantined 
area,  to  a  temperatxire  of  not  less  than 
175  'F  (79.4  "O.  and  then  placed  either 
in  a  previously  imused  container  or  in 
a  container  that  has  been  cleaned  and 
disinfected,  since  last  being  used,  in 
accordance  with  part  71  of  this  chapter, 

(c)  The  declaration  or  affidavit 
required  by  §82. 11(b)  lists  the  location 
of  the  poultry  or  birds  that  generated  the 
manure  or  used  the  litter,  and  the  name 

•and  address  of  the  owner  of  the  poultry 
or  birds  that  generated  the  manure  or 
used  the  litter,  and 


(d)  Copies  of  the  permit 
accompanying  the  manure  and  litter 
interstate  are  submitted  so  that  a  copy 
is  received  by  the  State  animal  health 
official  and  the  veterinarian  in  charge 
for  the  State  of  destination  within  72 
hours  of  the  arrival  of  the  manure  and 
litter  at  the  destinatioo  listed  on  the 
permit. 

|82^    Inl 


(a)  Eggs,  other  than  hatching  eggs. 
&t>m  birds  or  poultry  from  flocks  not 
known  to  be  InfiBCted  with  END  may  be . 
moved  interstate  bom  a  quarantined 
area  only  if: 

(1)  The  eggs  are  accompanied  by  a 
permit  obtained  in  accordance  with 
§82.11; 

(2)  The  eggs  have  been  cleaned  and 
sanitized  in  accordanoe  with  7  CFR  part 
59: 

(3)  The  eggs  are  packed  either  in 
previously  imuaed  flats  or  cases  or  in 
used  plastic  flats  or  cases  that  were 
cleaned  and  disinfected,  since  last  being 
used,  in  acccndance  with  part  71  of  this 
chapter. 

(4)  The  eggs  are  moved  to  a  fedUty 
where  they  are  examined  to  ensure  they 
have  been  cleaned  and  sanitized  in 
accordance  with  paragraph  (aH2)  of  this 
section:  and 

(5)  Copies  of  the  permit 
accompanying  the  eggs  interstate  are 
submitted  so  diat  a  copy  is  received  by 
both  the  State  animal  health  official  and 
the  veterinarian  in  charge  for  the  State 
of  destination  within  72  hours  of  the 
arrival  of  the  eggs  at  the  facility. 

(b)  Any  flats  or  cases  intended  for 
reuse  after  being  used  to  move  eggs 
interstate  to  a  fiacility  under  this  section 
must  be  cleaned  and  disinfiacted  in 
accordance  with  part  71  of  this  chapter 
before  being  moved  to  a  premises  where 
birds  or  poultry  are  kept. 


•Sm  footnot*  9  to  S82.S. 


§82.9    Iwf  alle  movement  of  I 
egpa  from  a  quarantliMd  arse. 

Hatching  eggs  from  birds  or  poultry 
not  known  to  be  infected  with  or 
exposed  to  END  may  be  moved 
interstate  from  a  quarantined  area  Ofoly 
if: 

(a)  The  hatching  eggs  are 
accompanied  by  a  permit  obtained  in 
accordance  with  §82.11: 

(b)  Copies  of  the  pomit 
accompanying  the  hatching  eggs  are 
submitted  so  that  a  copy  is  received  by 
both  the  State  animal  health  official  and 
the  veterinarian  in  charge  for  the  State 
of  destination  within  72  houn  of  the 
arrival  of  the  hatching  eggs  at  the 
premises  described  in  paragraph  (c)  of 
this  section;  and 


(c)  The  hatching  eggs  are  held  in  the 
State  of  destination  at  a  premises 
designated  jointly  by  the  veterinarian  in 
charge  and  the  State  animal  health 
official  from  the  time  of  arrival  until 
hatch  and  the  birds  and  poultry  hatched 
from  the  eggs  are  held  at  the  designated 

Siremises  for  not  less  than  30  days 
bllowing  hatch.  During  this  holding 
period,  the  eggs  and  any  birds  or  poultry 
hatched  from  the  eggs  are  sub)ect  to  any 
inspections,  disinfiactlons,  and  tests  as 
may  be  required  by  the  Administrator  to 
determine  their  freedom  from  END. 

9aB.iw    ■nMoms  movomeni  oi  wenicwai 
ceQaOi  coopOt  oontainerai  trou9lis»and 
otfter  aQutpmant  from  a  qiiaranlinad  arse. 

(a)  This  section  does  not  apply  to 
cages,  coops,  or  other  containere  or 
equipment  used  by  or  to  move  pet  birds 
moved  interstate  in  accordance  with 

§  82.5(a). 

(b)  Vehicles,  cages,  coops,  containere, 
troughs,  and  other  eqvupment  that  have 
held  or  that  have  otherwise  been  used 
in  a  quarantined  area  in  the  handling  of 
birds  or  poultry  or  their  eggs,  or  for 
manure  generated  by  or  litter  used  by 
the  birds  or  poultry,  may  be  moved 
interstate  from  a  quarantined  area  only 
in  accordanoe  with  the  following 
conditions: 

(1)  They  are  made  of  hard  plastic  or 
metal,  and  the  other  conditions  of  this 
section  are  met;  or 

(2)  They  are  made  of  a  disposable 
material,  such  as  cardboard,  fiber,  or 
waxed  cardboard,  are  previously 
imused,  and  are  disposed  of  by 
incineration  without  being  reused  after 
being  moved  interetate. 

(c)  Before  moving  interstate  any 
vehicles,  cages,  coops,  containen, 
troughs,  or  other  equipment  described 
in  paragraph  (b)(1)  of  this  section,  and 
after  using  these  items  to  move  birds, 
poultry,  eggs,  manure,  or  litter  interstate 
from  a  quarantined  area,  the  vehicles, 
cages,  coops,  containere,  troughs,  and 
other  equipment  must  be  cleaned  and 
disinfected  in  accordance  with 
paragraphs  (c)(1)  through  (c)(S)  of  this 
section: 

(1)  Qean  and  disinfect  the  vehicles, 
cages,  coops,  containere,  troughs,  and 
other  equipment  at  the  place  where  the 
birds,  poultry,  eggs,  manure,  and  litter 
are  imloaded  or  where  the  equipment  is 
used,  no  more  than  2  houre  after  the 
birds,  poultry,  eggs,  manure,  and  litter 
are  unloaded  or  the  equipment  is  used; 

(2)  Clean  the  items  in  accordance  with 
part  71  of  this  diapten 

(3)  Have  a  Federal  representative  or 
State  representative^  inspect  the  items 
after  they  have  been  cleaned; 


'  See  footnola  3  to  S  B2.S. 
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(4)  Disinfect  the  items  in  the  presence 
of  a  Federal  representative  or  State 
representative;  and 

(5)  Disinfect  the  items  in  accordance 
with  part  71  of  this  chapter  and  by  using 
a  disinfectant  as  specified  in  part  71  of 
this  chapter. 

(d)  If  tne  place  where  the  cleaning  and 
disinfection  would  otherwise  be 
required  has  no  facilities  for  cleaning 
and  disinfecting,  the  items  may  be 
moved  to  a  place  where  facilities  are 
available  for  cleaning  and  disinfecting, 
provided  a  Federal  representative  or 
State  representative  has  determined  that 
such  movement  will  not  cause  a  risk  of 
the  spread  of  END. 

(e)  Vehicles,  cages,  coops,  containers, 
troughs,  and  other  equipment  that  are 
moved  interstate  under  this  section 
must  be  accompanied  by  a  permit 
obtained  in  accordance  with  §  82.11, 
and  copies  of  the  permit  accompanying 
the  vehicles,  cages,  coops,  containers, 
troughs,  and  other  equipment  interstate 
must  be  submitted  so  that  a  copy  is 
received  by  the  State  animal  health 
official  and  the  veterinarian  in  charge  " 
for  the  State  of  destination  within  72 
houn  of  the  arrival  of  the  vehicles, 
cages,  coops,  containere.  troughs,  and 
other  equipment  at  the  destination 
Usted  on  the  permit. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0116) 

f82.1l.   laauanoo of ponnlts. 

(a)  Application  for  the  permits 
required  by  this  subpart  to  move 
interetate  fiom  a  quarantined  area  birds, 
eggs,  poultry,  or  other  items  requiring  a 
permit  under  this  part  must  be  in 
writing.  The  application  must  be 
submitted  to  a  Federal  representative  or 
State  representative  and  must  include 
the  following: 

(1)  The  applicant's  name  and  mailing 
address; 

(2)  Tlie  name  and  mailing  address  of 
the  pereon  who  will  receive  the  birds, 
eggs,  poultry,  or  other  items; 

(3)  The  addresses  of  both  the  origin 
and  destination  of  the  birds,  eggs, 
poultry,  or  other  items; 

(4)  The  niunber  and  types  of  birds, 
poultry,  eggs,  and  other  items  intended 
for  interstate  movement;  and 

(5)  The  reason  for  the  interstate 
movement. 

(b)  In  addition  to  the  information 
required  by  paragraph  (a)  of  this  section, 
to  obtain  permits  to  move  birds,  poultry, 
eggs,  manure,  litter,  cages,  coops, 
containen,  troughs,  vehicles  or  othw 
equipment  interstate  fiom  a  quarantined 
area,  an  applicant  for  a  permit  must 
submit  to  a  Federal  representative  or 


State  representative  a  declaration  or 
affidavit  listing  the  requirements  of 
§  82.5  fcs  live  birds  or  live  poultry, 
§  82.6  for  dead  birds  and  dead  poultry, 
§  82.7  for  litter  or  manure,  §  82.8  for 
eggs  other  than  hatching  eggs,  §  82.9  for 
hatching  eggs,  or  §  82.10  for  cages, 
coops,  containere,  troughs,  vehicles,  and 
other  equipment,  and  stating  that  the 
applicant  will  move  the  items  interstate 
only  if  all  of  the  listed  requirements  are 
met. 

(Approved  by  the  Office  of  Management  and 
Budget  imder  control  number  0579-0116) 

182.12    Other  Intarstaia  movements  and 


(a)  A  special  permit  is  required  for  the 
interetate  movement  of  birds,  poultry,  or 
other  items  whose  movement  is 
restricted  under  this  subpart,  from  a 
quarantined  area  in  a  manner  or  to  a 
destination  other  than  is  specifically 
prescribed  by  this  subpart,  under 
special  conditions  determined  by  the 
Administrator  to  be  necessary  to  prevent 
the  dissemination  of  END.  A  special 
permit  is  required  for  the  disposal  of 
dead  birds  or  dead  poultry  that  are 
infected  with  END,  or  dead  birds  or 
dead  poultry  from  flocks  infected  with 
END,  or  manure  generated  by  or  eggs 
from  birds  or  poultry  infected  with 
END,  in  a  manner  other  than  is 
specifically  prescribed  in  this  subpart, 
and  for  cleaning  and  disinfection 
carried  out  in  a  manner  other  than  is 
specifically  prescribed  in  this  subpart, 
under  spedal  conditions  determined  by 
the  Administrator  to  be  necessary  to 
prevent  the  dissemination  of  END.  To 
apply  for  a  special  permit,  contact  the 
veterinarian  in  charge  '  for  the  State  in 
which  the  birds,  poultry,  or  other  items 
are  located.  The  Administrator  may,  at 
his  or  her  discretion,  issue  special 
permits  if  he  or  she  determines  that  the 
activity  authorized  will  not  result  in  the 
interstate  dissemination  of  END. 

(b)  The  special  permit  will  list  the 
name  and  address  of  the  person  to 
whom  the  special  permit  is  issued,  and 
the  special  conditions  under  which  the 
interetate  movement,  disposal,  or 
cleaning  and  disinfection  may  be 
carried  out. 

(1)  For  an  interstate  movement,  the 
special  permit  will  also  include  the 
following: 

(i)  The  name  and  mailing  address  of 
the  pereon  who  will  receive  the  birds, 
poultry,  or  other  items; 

(ii)  The  addresses  of  both  the  origin 
and  destination  of  the  birds,  f>oultry,  or 
other  items; 


(iii)  The  number  and  type  of  birds, 
potiltry,  or  other  items  to  be  moved 
interstate;  and 

(iv)  The  reason  for  the  intwstate 
movement.. 

(2)  For  destruction  or  cleaning  and 
disinfection,  the  special  permit  will  also 
include  the  foUowins: 

(i)  The  addrws  ofme  place  where  the 
dead  birds,  dead  poultry,  manure,  or 
ego^  are  located;  and 

(ii)  The  number  and  type  of  birds, 
poultry,  or  other  items  involved. 

(c)  For  an  interstate  movement,  a  copy 
of  the  special  permit  must  acc<nnpany 
the  items  moved,  and  copies  must  be 
submitted  so  that  a  copy  is  received  by 
the  State  animal  health  official  and  the 
veterinarian  in  charge  for  the  State  of 
destination  within  72  hoius  of  the 
arrival  of  the  birds,  poultry,  or  other 
items  at  the  destination  listed  on  the 
special  permit.  (Approved  by  the  Office 
of  Management  and  Budget  under 
control  number  0579-0116) 

182.13    Denial  and  wUhdrewl  of 


•  See  footnote  4  of  $  S2.S. 


>See  footnote  4  to  $82.5. 


(a)  Denial.  If  the  Administrator 
determines  that  the  applicant  for  a 
permit  or  special  permit  is  not 
complying  with  or  could  not  comply 
with  this  subp>art  or  any  sptedal 
conditions  needed  to  prevent  the 
dissemination  of  END,  or,  in  the  case  of 
a  special  permit,  that  the  special  permit 
is  not  required  imder  this  subpart,  the 
Administrator  may  deny  the  request  for 
a  permit  or  special  permit.  If  the  request 
is  denied,  the  Administrator  will  send 
the  applicant  a  written  notice 
explaining  why  the  permit  or  special 
permit  was  denied. 

(b)  Withdrawal.  The  Administrator 
may  withdraw  a  permit  or  special 
permit,  orally  or  in  writing,  if  he  or  she 
determines  the  person  to  whom  the 
permit  or  special  permit  has  been  issued 
is  violating  either  this  subpart  or  some 
condition  specified  in  the  permit  or 
special  permit.  The  Administrator  may 
withdraw  the  permit  or  special  permit 
without  advance  notice  if  he  or  she 
determines  that  the  person  to  whom  the 
permit  or  special  permit  has  been  issued 
is  violating  either  this  subpart  or  some 
condition  specified  in  the  p>ermit  or 
special  permit  in  a  way  that  threatens 
the  public  health,  interest,  or  safety.  The 
Administrator  will  send  the  person  to 
whom  the  permit  or  special  permit  has 
been  issued  a  written  explanation  of 
why  the  permit  or  special  permit  is  to 
be  or  was  withdrawn. 

(c)  Appeals.  Denial  or  withdrawal  of 
a  permit  or  special  permit  may  be 
appealed  to  the  Administrator  within  10 
days  after  receipt  of  the  written  notice 
of  denial  or  withdrawal.  The  appeal 
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must  be  in  writing  *^  and  must  state  all 
of  the  focts  and  reasons  upon  which  the 
person  relies  to  show  that  the  permit  or 
special  permit  was  wrongfully  denied  or 
mthdrawn.  The  Administrator  mil 
grant  or  deny  the  appeal,  in  writing, 
explaining  all  of  the  reasons  for  the 
decision,  as  promptly  as  circumstances 
allow.  In  cases  where  there  is  a  conflict 
as  to  any  material  fact,  the  person 
denied  a  permit  or  special  permit,  or 
from  whom  a  permit  or  speidal  permit 
is  withdrawn,  shall  be  given  an 
opportunity  for  a  hearing  with  respect  to 
the  merits  of  the  validity  of  the  dmial 
or  withdrawal  in  accordance  with  rules 
of  practice  adopted  for  the  proceeding. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0570-0116) 


f  82.14    Ramowalofi 
An  area  will  be  removed  from 

S|uarantine  only  when  all  of  the 
bllowing  requirements  have  been  met: 

(a)  All  birds  and  poultry  exposed  to 
END  in  the  ouarandned  aree  have  been 
found  to  be  tree  of  END; 

(b)  All  birds  and  poultry  infected  with 
END  in  the  quarantined  area  have  been 
euthanized: 

(c)  All  birds  and  poultry,  including 
any  parts  of  the  birds  and  poultry, 
euthanized  in  accordance  with 
paragraph  (b)  of  this  section,  and  all 
birds  and  poultry  in  the  quarantined 
area,  including  any  parts  of  the  birds 
and  poultry,  that  died  from  any  cause 
other  than  slaughter,  have  been  buried, 
reduced  to  ashes  by  incineration, 
rendered,  or  reduced  to  dust  by 
composting: 

(1  j  If  theoirds  and  poultry  are  buried, 
all  birds  and  poultry  infectsid  with  END 
must  be  buried  in  the  quarantined  area. 
The  birds  and  poultry  must  be  buried  in 
a  location  that  meets  all  United  States 
Environmental  Protection  Agency,  State, 
and  local  requirements  for  landfills. 
They  must  be  buried  at  least  6  feet  deep 
and  be  covered  at  the  time  of  burial  with 
soil;  and 

(2)  If  the  birds  and  poultry  are 
composted,  all  birds  and  ()oultry 
infected  with  END  must  be  composted 
in  the  quarantined  area.  The  birds  and 
poultry  must  be  composted  according  to 
the  following  instructions: 

(i)  Place  a  1-foot  layer  of  litter  and 
manure  in  a  free-standing  composter 
bin,  unless  the  compost  pile  will  be 
covered  in  accordance  with  paragraph 
(c)(2)(ii)  of  this  section.  Add  a  6-inch 
layer  of  straw,  peanut  hulls,  or  wood 
chips.  Add  a  layer  of  dead  birds  or  dead 


'°  Wrinen  app«al»  should  tM  Mnt  to  the 
Adminictnlor.  c/o  Cmargenry  IVograou.  Veiarinary 
S«rvicM.  Aninuil  and  Plant  Health  Inspection 
Sarvice.  *700  River  Road.  Riverdale.  MD  20737- 
1231. 


poultry,  leaving  6  inches  between  the 
carcasses  and  the  bin  walls.  Add  water 
sparingly  and  cover  with  6  inches  of  a 
dry  mixture  of  litter  and  maniue.  Repeat 
the  laywing  process  two  m««  times  and 
cap  with  a  double  layer  of  dry  manure 
cdJLB.  After  the  bin  is  capped  off  and 
covered,  monitw  the  temperature  in  the 
compost  pile  daily,  using  a  36-inch 
probe-type  thermometer.  The 
temperature  of  the  compost  pile  must 
reach  at  least  140  *F.  After  30  days  from 
the  data  the  compost  pile  is  created, 
turn  over  to  aerate  the  entire  mixture. 
Allow  mixture  to  reach  at  least  140  *F 
once  again.  After  completion  of  the 
second  cycle,  the  mixture  must  remain 
covered  with  any  material  that  prevents 
penetration  of  air  and  moisture  until 
spread  or  otherwise  utilixad.  The 
composted  material  may  not  be  spread 
or  otnerwise  utilized  until  at  lent  30 
days  following  completion  of  the  second 
heating  cycle. 

(ii)  Composting  of  birds  and  poultry 
may  be  aocompliihed  outside  of  oovoed 
bins  by  following  the  layering  and 
temperature  requirements  set  forth  in 
paragraph  (c)(2)(i)  of  this  section,  then 
covcnring  the  compost  pile  with 
tarpaulins  or  6-mm  polyethylene  sheets 
anchored  with  tires  or  straw  bales.  The 
mixture  must  be  kept  moist  The  final 
product  may  not  be  spread  or  otherwise 
utilized  until  at  least  30  days  following 
completion  of  the  second  heating  cycle. 

(ill)  Composting  of  birds  and  poultry 
must  be  carried  out  at  least  50  yards 
from  any  building  or  pen  where  poultry 
and  birds  are  housed  and  be 
inaccessible  to  birds  and  poultry. 
Composted  material  may  not  be 
commingled  with,  or  othenvise  be 
brought  into  contact  with,  non- 
composted  manure  cake; 

(d)  All  eggs  produced  by  birds  or 
poultry  infected  with  or  exposed  to  END 
in  the  quarantined  area  have  been 
buried,  reduced  to  ashes  by 
incineration,  or  rendered.  If  the  eggs  are 
buried,  the  eggs  must  be  buried  in  the 
quarantined  area  in  a  location  that 
meets  all  United  States  Environmental 
Protection  Agwicy  requirements  and  all 
State  and  local  requirements  for 
landfills.  The  eggs  must  be  buried  at 
least  6  feet  deep  and  be  covered  at  the 
time  of  burial  with  soil; 

(e)  All  manure  generated  by  or  litter 
used  by  birds  or  poultry  infected  with 
or  exposed  to  END  in  the  quarantined 
area  has  been  reduced  to  ashes  by 
incineration,  or  has  been  buried, 
composted,  or  spread  on  a  field  and 
turned  under,  as  follows: 

(1)  Burial.  If  tbe  manure  or  litter  is 
buried,  the  manure  and  litter  must  be 
buried  at  least  6  feet  deep  and  covered 
at  the  time  of  burial  with  soil.  Tbe 


manure  and  litter  must  be  buried  in  the 
quarantined  area  in  a  location  that 
meats  all  United  States  Environmental 
Protection  Agency  and  State  and  local 
reouirements  for  landfills; 

(2)  Compoating.  If  the  manure  and 
litter  is  composted,  the  manure  and 
litter  must  be  composted  in  the 
quarantined  area  aoctmiing  to  the 
following  method:  Place  the  manure  and 
litter  in  rows  3  to  5  feet  high  and  5  to 

10  fiaet  at  the  base.  Tbe  area  where  the 
manure,  litter,  and  other  material  used 
in  composting  are  placed  must  be  such 
that  there  is  no  runoff  from  the 
composted  material  out  of  the  area,  no 
saturation  into  the  ground,  and  no 
moisture,  except  for  that  required  by 
this  peragraph,  onto  the  composted 
material  from  above.  The  composting 
area  must  be  at  least  50  yards  from  any 
building  or  pen  where  birds  or  poultry 
are  housed  and  be  inaccessible  to  birds 
and  poultry.  The  manure  and  litter  must 
be  mixed  so  as  to  attain  a  carbon  to 
nitrogen  ratio  of  approximately  30:1,  a 
moisUue  content  of  between  40  to  50 
percent,  and  a  supply  of  oxygen  to  the 
composted  material.  If  a  carbon  source 
other  than  manure  or  litter  is  needed, 
wood  chips,  straw,  or  peanut  hulls  may 
be  used.  The  manure  and  litter  must  be 
covered  with  tarpaulin  or  e-mm 
{lolyethylene  sheets,  be  anchored  with 
tires  or  straw  bales,  and  be  mixed  to 
ensure  adequate  ventilation  eveiy  10  to 
15  days.  The  composted  material  must 
rise  to  a  temperature  of  140  *F.  as 
determined  by  use  of  a  36-inch  probe- 
type  thermometer.  The  composted 
material  may  not  be  spread  or  otherwise 
utilized  for  at  least  30  days  from  the 
time  the  140  *F  temperature  is  reached: 
and 

(3)  Spreading  and  turning  under. 
Spreading  and  turning  under  of  manure 
or  litter  may  be  used  as  a  means  of 
disposal  only  if  carried  out  under  the 
direct  supervision  of  a  Federal 
representstive  or  a  State  representative. 
If  the  manure  or  litter  is  spread  on  a 
field  and  turned  under,  the  field  must 
be  in  the  quarantined  area,  at  leest  50 
yards  away  fit>m  any  building  or  pen 
where  poultry  or  birds  are  housed,  and 
inaccessible  to  birds  and  poultry.  The 
manure  or  litter  must  be  ttimed  imder 
within  24  houn  of  being  spread  on  the 
field,  and  the  field  must  be  left 
undisturbed  for  at  least  30  days; 

(f)  All  vehicles  with  which  the  birds 
or  poultry  infected  with  or  exposed  to 
END  or  their  excrement  or  litter  have 
had  physical  contact  have  been  cleaned 
and  disinfected  in  accordance  with  part 
71  of  this  chapter.  The  vehicles  have 
been  inspected  after  cleaning,  and 
before  disinfection,  by  a  Federal 
representative  or  State  representative. 
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and  then  have  bera  disinfected  in  the 
presence  of  a  Federal  representative  at 
State  representative  with  a  disinfectant 
listed  in  part  71  of  this  chapter, 

(g)  All  cages,  coops,  containera. 
troughs,  and  other  equipment  used  for 
birds  or  poultry  inflected  with  or 
exposed  to  END.  or  their  excrement  or 
litter  have  been  reduced  to  ashes  by 
incineration,  or  have  been  cleaned  and 
disinfected  in  accordance  with  part  71 
of  this  chapter.  The  items  must  be 
inspected  after  cleaning,  and  before 
disinfection,  by  a  Federal  representative 
or  State  representative,  and  then  must 
'  be  disinfected  in  the  presence  of  a 
Federal  representative  or  State 
representative,  with  a  disinfectant  listed 
in  part  71  of  this  chapter;  and 

(h)  The  premises  where  birds  or 
poultry  infected  with  or  exposed,  to  END 
were  located  have  been  cleaned  and 
disinfected  in  accordance  with  part  71 
of  this  chapter.  The  premises  have  been 
inspected  after  cleaning,  and  before 
disinfection,  by  a  Federal  representative 
or  State  representative,  and  then  have 
been  disinfected  in  the  presence  of  a 
Federal  representative  or  State 
representative  with  a  disinfectant  listed 
in  part  71  of  this  chapter. 

(Approved  by  tlw  Office  of  Management  and 
Budget  under  control  number  0579-0116) 

|t2.16    Replacement  MrJa  and  poultry. 

Birds  and  poultry  that  have  been 
destroyed  because  of  a  qtiarantine  for 
END  may  not  be  replaced  by  birds  or 
poultry  moved  interstate  into  the 
quarantined  area  imtil  the 
Administrator  decides  that  END  has 
been  eradicated  and  that  replacement 
birds  or  poultry  will  not  become 
infected  with  END. 

Subpart  B-Chlamydkwis  In  Poultry 

f  10.19    Definitions. 

As  used  in  connection  with  this 
subpart,  the  following  terms  shall  have 
the  meaning  set  forth  in  this  section. 

Accredited  veterinarian.  A 
veterinarian  approved  by  the  . 
Administrator  in  accordance  with  part 
161  of  this  chapter  to  perform  functions 
specified  in  subchaptera  B.  C,  and  D  of 
this  chapter. 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  or  any  individual  authorized  to 
act  for  the  Administrator. 

Animal  and  Plant  Health  Inspection . 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agriculture. 

Bird.  Any  member  of  the  class  aves 
other  than  poultry. 

Chlamyaiosis.  A  contagious  bacterial 
disease  of  birds  and  poultry. 


characterized  by  respiratory  and 
systemic  infection.  The  disease  is  also 
Imown  as  psittacosis  in  psittadne  birds 
and  as  ornithosis  in  poultry. 

Federal  representative.  An  individual 
employed  and  authorized  by  the  Federal 
government  to  perform  the  tasks 
required  by  this  subpart 

Federal  veterinarian.  A  veterinarian 
employed  and  authorized  by  the  Federal 
government  to  perform  the  tasks 
required  by  this  subpart. 

Infected.  Affected  oy  the  virus  or 
bact«ium  that  causes  the  specified 
disease. 

Interstate.  From  one  State  into  or 
through  any  other  State. 

Moved.  Shipped,  transported  or 
otherwise  moved,  or  delivered  or 
received  for  movement,  by  any  person. 

Person.  Any  individual,  corporation, 
company,  association,  firm,  partnership, 
society,  joint  stock  company,  or  other 
legal  entity. 

Poultry.  Chickens,  doves,  ducks, 
geese,  grouse,  guinea  fowl,  partridges, 
pea  fowl,  pheasants,  pigeons,  quail, 
swans,  and  turkeys. 

State.  Each  of  the  States  of  die  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Northern  Mariana  Islands, 
Guam,  the  Virgin  Islands  of  the  United 
States,  or  any  other  territory  or 
possession  of  the  United  States. 

State  animal  health  official.  The  State 
official  responsible  for  livestock-  and 
poultry-disease  control  and  eradication 
programs. 

State  representative.  An  individual 
employed  in  animal  health  work  and 
authorized  by  a  State  or  political 
subdivision  of  a  State  to  perform  the 
tasks  required  by  this  subpart. 

Veterinarian  in  charge.  A  Federal 
veterinarian  employed  by  the  Animal 
and  Plant  Health  Inspection  Service  and 
authorized  by  the  Administrator  to 
supervise  and  manage  the  animal  health 
work  of  the  Animal  and  Plant  Health 
Inspection  Service  in  a  specified  area  of 
the  United  States. 


182.20 

The  following  items  may  not  be 
moved  interstate: 

(a)  Live  poultry  infected  with 
chlamydiosis; 

(b)  Dead  poultry  that  were  infected 
with  chlamydiosis  when  they  died,  and 
parts  of  dead  poultry  that  were  infected 
with  chlamydiosis  when  they  died;  and 

(c)  Offal  from  poultry  infected  with 
chlamydiosis. 


i92Jt\    VsMclea,  eajaa,  eoopa, 
contilnerei  trouQhai  and  ottier  equipment 
used  for  bifeded  poultry. 

(a)  Before  moving  vehicles,  cages, 
coops,  containers,  troughs,  and  other 


equipment  interstate  that  have  held  or 
have  othnwise  bem  used  in  the 
handling  of  poultry  infected  with 
chlamydiosis,  snd  after  using  these 
items  to  move  poultry  infected  with 
chlamydiosis  interstate,  the  vehicles, 
cages,  coops,  containen,  troughs,  and 
other  equipment  must  be  cleaned  and 
disinfected  in  accordance  with 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section: 

(1)  Qean  and  disinfect  the  vehicles, 
cages,  coops,  ccmtainera,  troughs,  and 
other  equipment  at  the  place  where  the 
poultry  are  unloaded  or  where  the 
eqmpment  is  used,  no  more  than  2 
hours  after  the  poultry  infected  with 
chlamydiosis  are  unloaded  or  the 
equipment  is  used; 

(2)  Clean  the  items  in  accordance  widi 
part  71  of  this  chapter, 

(3)  Have  a  Federal  representative. 
State  representative,'  or  an  accredited 
veterinarian,  inspect  the  items  after  they 
have  been  cleaned; 

(4)  Disinfect  the  items  in  the  presence 
of  a  Federal  representative.  State 
representative,  or  an  accredited 
veterinarian;  and 

(5)  Disinfect  the  items  in  accordance 
with  part  71  of  this  chapter  and  by  using 
a  disinfectant  as  specified  in  part  71  of 
this  chapter. 

(b)  If  the  place  where  the  cleaning  and 
disinfection  would  otherwise  be 
required  has  no  hdlities  for  cleaning 
and  disinfecting,  the  items  may  be 
moved  to  a  place  where  fecilities  are 
available  for  cleaning  and  disinfecting, 
provided  a  Federal  representative  or 
State  representative  has  determined  that 
such  movement  will  not  cause  a  risk  of 
the  spread  of  chlamydiosis. 

(c)  Vehicles,  cages,  coops,  containera, 
troughs,  and  other  equipment  moved 
interstate  tmder  this  section  must  be 
accompanied  by  a  permit  obtained  in 
accordance  with  §  82.23,  andcopies  of 
the  permit  accompanying  the  vehicles, 
cages,  coops,  containera,  troughs,  and 

'  other  equipment  interetate  must  be 
submitted  so  that  a  copy  is  received  by 
both  the  State  animal  health  official  and 
the  veterinarian  in  charge  ^  for  the  State 
of  destination  within  72  houra  of  the 
arrival  of  the  vehicles,  cages,  coops, 
containera,  troughs,  and  other 
equipment  at  the  destination  listed  on 
the  permit. 

(Approved  by  the  Office  of  Management  and 
Budget  imder  control  numbers  0579-0116 
and  0579-0032) 


■  See  footnote  3  to  S  S2.S. 
3  See  foptnote  4  to  S  S2.S. 
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§82.22    Cl—nlog  and  dWnltttng 


Premises  that  contained  poultry  that 
were  iniiscted  with  chlamydiosis  must 
be  cleaned  and  disinfected  in 
accordance  with  this  section  before  any 
poultry  are  moved  interstate  onto  the 
premises. 

(a)  The  premises  must  be  cleaned  in 
accordance  with  part  71  of  this  chapter, 

(b)  After  being  cleaned,  the  premises 
must  be  inspected  by  a  Federal 
rapreeentative,  State  representadve,  or 
an  accredited  veterinarian:  and 

(c)  After  being  inspected,  the  premises 
must  be  disinfected  in  the  presence  of 

a  Federal  representative,  State 
representative,  or  an  accredited 
veterinarian,  in  accordance  with  part  71 
of  this  chapter,  using  a  disinfectant 
listed  in  part  71  of  this  chapter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  aumtwrt  0579-0116 
and  0579-0032) 


^t2J3    iMuanc* of pwmlli. 

(a)  AppUcation  for  the  permit 
required  by  this  subpart  to  move 
vehicles,  cages,  coops,  containera, 
troughs,  or  other  equipment  interstate 
must  be  in  writing,  and  must  be 
submitted  to  a  Federal  representative  or 
State  representative.  The  application 
must  include  the  following: 

(1)  The  applicant's  name  and  mailing 
address; 

(2)  The  name  and  mailing  address  of 
the  person  who  will  receive  the  items; 

(3j  The  addresses  of  both  the  origin 
and  destination  of  the  items; 

(4)  The  number  and  types  of  items 
intended  for  interstate  movement;  and 

(5)  The  reason  for  the  interstate 
movement. 

(b)  Exceptions.  This  subpart  does  not 
apply  to  the  interstate  movement  of 
poultry,  vehicles,  cages,  coops, 
containers,  troughs,  or  other  equipment 
or  material  if  the  interstate  movement  is 
made  by  the  United  States  Department 
of  Agriculture  for  the  purposes  of 
research  or  diagnosis. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  number  0579-0116) 

182.24    Othf  Inlaratole  movementa  and 
apecW  pwmita. 

(a)  A  special  permit  is  required  for  the 
interstate  movement  of  items  whose 
movement  interstate  is  restricted  under 
this  subpart  in  a  manner  or  to  a 
destination  other  than  is  specifically 
prescribed  by  this  subpart.  A  special 
fwrmit  is  required  for  the  disinfection  of 
vehicles,  premises,  cages,  coops, 
containers,  troughs,  and  other 
equipment  by  a  method  other  than  is 
specifically  prescribed  by  this  subpart. 
To  apply  for  a  special  permit,  contact 
the  veterinarian  in  charge  for  the  State 


in  which  the  items  are  located.  The 
Administrator  may.  at  his  or  her 
discretion,  issue  special  permits  if  he  or 
she  determines  the  activity  authorized 
will  not  increase  the  risk  of  spreading 
chlamydiosis  interstate. 

(b)  The  special  permit  will  list  the 
name  and  address  of  the  person  to 
whom  the  special  permit  is  issued,  and 
the  special  conditions  under  which  the 
interstate  movement,  or  cleaning  and 
disinfection,  may  be  carried  out 

(1)  For  an  interstate  movement,  the 
special  permit  will  also  include  the 
following: 

(i)  The  name  and  mailing  address  of 
the  person  who  will  receive  the  items; 

(ii)  The  addresses  of  both  the  origin 
and  destinaticm  of  the  items; 

(iii)  The  number  and  type  of  items  to 
be  moved  interstate;  and 

(iv)  The  reason  for  the  interstate 
movement. 

(2)  For  cleaning  and  disinfection,  the 
special  permit  will  also  include  the 
following: 

(i)  The  address  of  the  place  where  the 
items  are  located;  and 

(ii)  The  number  and  type  of  items 
involved. 

(c)  For  an  interstate  movement,  a  copy 
of  the  special  permit  must  accompany 
the  items  moved,  and  copies  must  be 
submitted  so  that  a  copy  is  received  by 
both  the  State  animal  health  official  and 
the  veterinarian  in  charge  for  the  State 
of  destination  within  72  hours  of  the 
arrival  of  the  items  at  the  destination 
listed  on  the  special  permit. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0116) 

§82.29    DenM  and  wWidrawel  of  permltB 


(a)  Denial.  If  the  Administrator 
determines  that  the  applicant  for  a 
permit  or  special  permit  is  not 
complying  with  or  could  not  comply 
with  this  subpart  or  any  special 
conditions  needed  to  prevent  the  spread 
of  chlamydiosis,  or,  in  the  case  of  a 
special  permit,  that  the  special  permit  is 
not  required  under  this  subpart,  the 
Administrator  may  deny  the  request  for 
a  permit  or  special  permit.  If  the  request 
is  denied,  the  Administrator  will  send 
the  applicant  a  written  notice 
explaining  why  the  permit  or  special 
permit  was  denied. 

(b)  Withdrawal.  The  Administrator 
may  withdraw  a  permit  or  special 
permit,  orally  or  in  writing,  if  he  or  slie 
determines  the  person  to  whom  the 
permit  or  special  permit  has  been  issued 
is  violating  either  this  subpart  or  some 
condition  specified  in  the  permit  or 
special  permit.  The  Administrator  may 
withdraw  the  permit  or  special  permit 
without  advance  notice  if  he  or  she 
determines  that  the  person  to  whom  the 


permit  or  spedai  permit  has  been  issued 
is  violating  either  this  subpart  or  s<Hne 
condition  specified  in  the  permit  or 

rial  permit  in  a  way  that  threatens 
public  health,  interest,  or  safety.  The 
Administrator  Mrill  send  the  person  to 
whom  the  permit  or  special  permit  has 
been  issued  a  written  explanation  of 
why  the  permit  or  special  permit  is  to 
be  or  was  withdrawn. 

(c)  Appeals.  Denial  or  withdrawal  of 
a  permit  or  special  permit  naay  be 
appealed  to  tne  Administrator  within  10 
days  after  receipt  of  the  written  notice 
of  denial  or  wimdrawal.  The  appeal 
must  be  in  writing^  and  must  state  all 
of  the  facts  and  reasons  upon  which  the 
person  reUes  to  show  that  the  permit  or 
special  permit  viras  wrongfully  denied  or 
withdrawn.  The  Administrator  will 
grant  or  deny  the  appeal,  in  writing, 
explaining  all  of  the  reasons  for  the 
decision,  as  promptly  as  drtnunstances 
allow.  In  cases  where  there  is  a  conflict 
as  to  any  material  fact,  the  person 
denied  a  permit  or  special  permit,  or 
from  whom  a  permit  or  special  permit 
is  withdrawn,  shall  be  given  an 
opportimity  for  a  hearing  with  respect  to 
the  merits  or  validity  of  the  denial  or 
withdrawal  in  accordance  with  rules  of 
practice  adopted  for  the  proceeding. 

(Approved  by  the  Office  of  ManMiwnent  and 
Buogat  under  control  number  0579-0116) 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY. 
AND  CERTAIN  ANIMAL.  BIRD.  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPfflQ 
CONTAINERS 

11.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.Q  1622;  19  U.S.C.  1306; 
21  U.S.C  102-105,  111,  114a,  134a,  134b, 
134c,  134d.  134f,  135. 136.  and  136a;  31 
U.S.C  9701;  7  CFR  2.22.  2.80,  and  371.2(d). 

PART  92— AMENDED 

12.  The  heading  for  part  92  is  revised 
to  read  as  set  forth  above: 

§82.101    [Amended] 

13.  Section  92.101  is  amended  as 
follows: 

a.  In  paragraph  (c)(3)(i),  the  term 
"ornithosis"  is  removed  and  the  term 
"chlamydiosis"  is  added  in  its  place. 

b.  In  paragraph  (g)(2),  the  words 
"velogenic  viscerotropic  Newcastle 
disease  (WND)"  are  removed  and  the 
words  "exotic  Newcastle  disease  (END)" 
are  added  in  their  place; 

c  The  term  "WND"  is  removed  and 
the  term  "END"  is  added  in  its  place  in 
the  following  places: 

i.  Footnote  /  to  paragraph  (g)(2); 


>Sm  footnote  10  to  $82.13. 
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ii.  Paragraph  (g)(3),  each  time  it 
appean;  ana 
ui.  Paragraph  (g)(4). 

§92.104    [Amended] 

14.  Section  92.104  is  amended  by 
removing  the  word  "ornithosis"  and 
adding  the  word  "chlamydiosis"  in  its 
place,  in  the  following  plaoes: 

(a)  Paragraph  (b)(2); 
m  Paragraph  (bi(3]: 
c]  Paragraph  (c)(3]; 
m  Paragraph  (cji41; 

e]  Paragraph  Cd](3);  and 

f)  Para|raph  (d)(4). 

§92.106    [Amended] 

15.  In  §  92.106.  paragraph  (c)(5)(iii). 
Cooperative  and  Trust  Fund  Agreement 

Between (Name  of  Reporter) 

and  the  United  States  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  is  amended  as 
follows: 

a.  In  paragraph  (A)(17),  the  words 
"velogenic  viscerotropic  Newcastle 
disease"  are  removed  and  the  words 
"exotic  Newcastle  disease"  are  added  in 
their  place;  and 

b.  The  term  "WND"  is  removed  and 
the  term  "END"  is  added  in  its  place  in 
the  following  places: 

i.  Paragra^  (B)(4):  and 
ii.  Paragraph  (B](S). 

§02.200    [Amended] 

16.  In  §  92.209,  paragraph  (a)(2]  is 
redesignated  as  paragraph  (b)  and  is 
amended  by  removing  the  words 
"viscerotropic  velogenic  Newcastle 
disease"  and  adding  in  their  place  the 
words  "exotic  Newcastle  disease",  and 
the  paragraph  designative  (1)  is  removed 
in  paragraph  (a). 

PART  94— RINDERPEST.  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAQUE).  EXOTIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER. 
HOQ  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS. 

17.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Antliority:  7  U.S.C  147a,  150ee.  161, 162, 
and  450;  19  U.S.C  1306;  21  U.S.C  111,  114a, 
134a,  134b,  134c  134f,  136.  and  136a:  31 
U.S.C  9701;  42  U.S.C  4331,  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

PART  94-AMENDED 

18.  The  heading  for  part  94  is  revised 
to  read  as  set  forth  above. 

19.  In  §  94.0,  the  definition  of  Exotic 
Newcastle  disease  (WND)  is  removed 
and  a  definition  of  Exotic  Newcastle 
disease  (END)  is  added,  in  alphabetical 
order,  to  read  as  follows: 

§04.0    Definltlone. 

•        *        •        •        • 


Exotic  Newcastle  disease  (END).  Any 
velogenic  Newcastle  disease.  Exotic 
Newcastle  disease  is  an  acute,  rapidly 
spreading,  and  usually  Satal  viral 
disease  of  birds  and  poultry. 


§94.6    [Amended^ 

20.  Section  94.6  is  amended  as 
follows: 

a.  The  term  "WND"  is  removed  and 
the  term  "END"  is  added  in  its  place  in 
the  following  places: 

i.  The  heading; 

ii.  Paragraph  (a)  introductory  text; 

iii.  Paragraph  (a)(1); 

iv.  Paragraph  (a)(2); 

v.  Paragraph  (c)  introductory  text, 
each  time  it  appears; 

vi.  Paragraph  (d)  introductory  text, 
each  time  it  appeare; 

vii.  Paragraph  (d)(l)(ix)  introductory 
text; 

viii.  Paragraph  (d)(l)(ix)(A); 

ix.  Paragraph  (d)(l)(ix)(B): 

x.  Paragraph  (d)(l)(ix)(C)  introductory 
text; 

xi.  Paragraph  (d)(l)(ix)(C)(l); 

xii.  Paragraph  (d)(l)(ix)(C)(2),  each 
time  it  appeare; 

xiii.  Para^ph  (d)(2); 

xiv.  Paragraph  (d)(3),  both  times  it 
appeare;  and 

XV.  Paragraph  (d)(4),  both  times  it 
appeare. 

b.  The  term  "viscerotropic  velogenic 
Newcastle  disease"  is  removed  and  the 
term  "END"  is  added  in  its  place  in  the 
following  places: 

i.  Paragraph  (c)(2);  and 
ii.  Paragraph  (c)(5). 

PART  161— REQUIREMENTS  AND 
STANDARDS  FOR  ACCREDITED 
VETERINARIANS  AND  SUSPENSION 
OR  REVOCATION  OF  SUCH 
ACCREDITATION 

21.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1828;  21  U.S.C  105, 
111-114, 114a.  114B-1, 115, 116, 120, 121, 
125. 134b,  134f,  612,  and  613;  7  CFR  2.22, 
2.80,  and  371.2(d). 

§161.2    [Amended] 

22.  In  §  161.2,  paragraph  (d)(6)  is 
amended  by  removing  the  words 
"psittacosis  or  ornithosis,  and  velogenic 
viscerotropic  Newcastle  disease"  and 
adding  the  words  "chlamydiosis  and 
exotic  Newcastle  disease"  in  their  place. 

Done  tn  Washington,  DC,  this  29th  day  of 
October  1996. 

A.Stratiiig, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Sendee. 

[FR  Doc.  96-28060  Filed  11-4-96;  8:45  am] 

BBJJNa  cooe  Mte-M-p 


SECURITIES  AND  EXCHANGE 


17  CFR  Part  200 

[Releaae  No.  34-37893] 

Delegation  of  Authority  to  ttw  QiiMral 
Counael 

AQENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  nde. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  amending  its  nUes  to 
delegate  authority  to  the  General 
Coimsel  to  refer  mattera  and  information 
concerning  possible  professional 
misconduct  to  state  bar  associations  and 
other  state  professional  boards  or 
societies. 

EFFECTIVE  DATE:  November  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  B.  Hannigan,  Ethics  Coimsel.  at 
942-0970. 

SUPPLEMENTARY  INFORMATION:  The 
Seciuities  and  Exchange  Commission 
("Commission")  today  announced 
amendments  to  its  rules  governing 
delegation  of  authority  to  the  General 
Counsel. 

The  amendment  to  Rule  30-14  ■ 
authorizes  the  General  Counsel  to  refer 
mattera  and  information  concerning 
possible  professional  misconduct  to 
state  bar  associations  and  other  state 
professional  boards  or  societies. 

Notwithstanding  this  delegation  of 
authority,  in  instances  where  a  referral 
of  possible  professional  misconduct 
presents  any  unusual  or  noteworthy 
issues,  the  delegation  would  not  be 
exercised  and  the  matter  would  be 
submitted  to  the  CommissioiL 

The  Commission  finds,  in  accordance 
with  Section  5S3(b)(3)(A)  of  the 
Administrative  Procedure  Act,^  that  this 
amendment  relates  solely  to  agency 
organization,  procedure,  or  practice,  and 
does  not  relate  to  a  substantive  rule. 
Accordingly,  notice  and  opportunity  for 
public  comment  are  unnecessary,  and 
publication  of  the  amendment  30  days 
before  its  effective  date  is  also 
unnecessary. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies). 

Text  of  Amendment 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  n  of  the 
Code  of  Federal  Regiilations  is  amended 
as  follows: 


il7CFR200.3O-t4. 
'5U.S.CS53(b)(3HA). 
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PART  200— OROAMZA'nON; 
CONDUCT  AND  ET>«C8;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  ciUtion  for  Part  200 
continues  to  read  in  part  as  follows: 

Aulliarily:  IS  U.S.C  77s.  78d-l.  78d-2. 
78w.  78U(d).  79t.  77tss.  80a-37.  80b-ll. 
unleM  otherwise  noted. 


2.  Section  200.30-14  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

1200.30-14    DilegeMon  of  authortty  to  the 
QeMfai  Counsel. 


(k)  To  refer  matters  and  information 
concerning  possible  profiBssional 
misconduct  to  state  bar  associations  and 
other  state  professional  boards  or 
societies. 

Dated:  October  30. 1996. 

By  the  Commission. 
Mwgvet  H.  McFerUad. 
Deputy  Secretary. 

IFR  Doc.  96-28386  Filed  11-4-96;  8:45  un] 
1 0008  Mie-ei-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Acfenlnlstratlon 

21  CFR  Part  178 
[DoctotNo.93F-0101] 

Indirect  Food  AddHivee:  Adjuvants. 
Production  Akte,  and  Santtizara; 
Tachnicai  Amendment 

AOENCV:  Pood  and  Drug  Administration, 

HHS. 

ACnON:  Pinal  rule;  technical 

amendment. 

SUMMARY:  The  Pood  and  Drug 
Administration  (PDA)  is  amending  the 
food  additive  regulations  to  correct  an 
error  in  the  Chemical  Abstracts  Service 
(CAS)  registry  number  for  a  component 
of  a  food  additive.  This  document 
corrects  that  error. 

EfFECnvC  DATE:  November  5.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Bryce,  Center  for  Pood  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-418-3023. 
SUPPUMENTARY  WIFORMATION:  In  the 
Federal  Register  of  August  2 1 . 1 995  (60 
PR  43370).  the  agency  amended  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  monomethyltin/dimethyltin 
isooctylmercaptoacetates  as  a  stabilizer 
in  rigid  pol)rvinyl  chloride  and  rigid 
vinyl  chloride  copolymers  for  use  in 
contact  with  food.  The  CAS  registry 


number  for  dimethyltin  bis(2- 
ethylhexylmeicaptoecetate  was 
incorrectly  published  as  "(CAS  Rag.  No. 
57583-35-43)"  instead  of  "(GAS  Iteg. 
No.  57583-35-4)".  Accordingly,  the 
agency  is  aoiending  21  CFR  178.2010  to 
correct  the  error. 

Publication  of  this  document 
constitutes  final  action  on  this  change 
under  the  Administrative  Procedure  Act 
(5  U.S.C  553).  Notice  and  public 
comment  are  unnecessary  because  FDA 
is  merely  correcting  a  nonsubstantive 
error. 

List  of  Subjects  in  21  CFR  Part  178 

Pood  additives.  Food  packasing. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Pood  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Pood  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— MDIRECT  FOOD 
ADDTTIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402, 409,  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321.  342.  348,  379e). 

fiTSJOlO    [Amandod] 

2.  Section  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  is 
amended  in  the  table  in  paragraph  (b) 
under  the  heading  "Substances"  in  the 
entry  for  "Dimethyltin/monomethyltin 
isooctylmercaptoacetates"  by  removing 
"CAS  Reg.  No.  57583-35-43"  and 
adding  in  its  place  "CAS  Reg.  No. 
57583-35-4". 

Dated:  October  16. 1996. 
Fred  R.  Shank. 

Director.  Canter  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  96-28290  Filed  11-4-96:  8:45  am] 
BKiMO  cooa  4t«e-ei-r 


21  CFR  Parte  520  and  556 

Animal  Druga,  Feeds,  and  Related 
Producta;  Enrofloxadn  Oral  Solution 

AGENCY:  Pood  and  Drug  Administration. 

HHS. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Pood  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Esyer  Corp. 
liie  NADA  provides  for  the  use  of 
drinking  water  medicated  with 


emofloxadn  for  the  ccmtrol  of  mortality 
associated  with  certain  bacteria  in 
chickens  and  turkeys. 
EFFECTIVE  DATE:  November  5, 1996. 
FOR  FURTHER  MFORMATION  OONTACT: 

Ge<»gB  K.  Haibel,  Center  for  Veterinary 
Medicine  (HFV-133),  Pood  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855.  301-594-1644. 
SUFPI^iENTARY  MFOMMTION:  Bayer 
Corp.,  Agriculture  Divisioo,  Animal 
Health,  P.O.  Box  390,  Shawnee  Mission, 
KS  66201,  filed  NADA  140-828  that 
coven  Baytril®  (enrofloxadn)  3.23% 
Concentrate  Antimicrobial  Solution. 
The  concentrate  is  added  to  drinking 
water  to  produce  a  final  concentration 
of  25  to  50  parts  per  million.  The 
medicated  drinking  water  is  used  in 
chickens  for  the  control  of  mortality 
associated  with  Escherichia  coli 
susceptible  to  enrofloxadn  and  in 
turkeys  for  the  control  of  mortality 
assodated  with  E.  coli  and  Pasteurella 
multocida  (fowl  cholera)  susceptible  to 
enrofloxadn.  The  NADA  is  approved  as 
of  October  4, 1996,  and  the  regulations 
are  amended  by  adding  new  §  520.813 
to  refled  the  approval.  The  regulations 
are  also  amended  to  provide  for  a 
tolerance  for  enrofloxadn  residues  in 
chickens  and  turkeys  in  new  §  556.228. 
The  drug  produd  is  available  on  a 
prescription  basis.  The  basis  of  approval 
is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  (POI)  provisions  of  part  20 
(21  CFR  part  20)  and  §514.11(e)(2)(ii) 
(21  CFR  514.1  l(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  (FOI 
Bimimary)  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Pood 
and  IMig  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  Tlie  FOI 
simimary  is  also  electronically  available 
on  the  Center  for  Veterinary  Medicine's 
home  page  on  the  World  Wide  Web 
(http://www.cvm.fda.gov/).  The 
summaries  are  located  in  the  section 
entitled,  "FDA  CVM  Docxunents  and 
Databases — Information  and  Resources 
Library." 

Under  section  5l2(c)(2)(F)(ii)  of  the 
Federal  Pood.  Drug,  and  Cosmetic  Ad 
(21  U.S.C.  360b(c)(2)(F)(ii)).  this 
approval  qualifies  for  3  yeara  of 
marketing  exclusivity  beginning  Odober 
4, 1996,  because  the  NADA  contains 
reports  of  new  clinical  or  field 
investigations  and  new  human  food 
safety  studies  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  of  the 
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application  and  conduded  or  sponsored 
by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impad 
on  the  human  environment,  and  that  an 
environmental  impad  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impad  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  dutiugh  Friday. 

ListofSubiects 

21  CFR  Part  520 

Animal  drugs. 

21  O'R  Part  556 

Animal  drugs.  Poods. 

Therefore,  imder  the  Federal  Pood, 
Drug,  and  Cosmetic  Ad  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  520  and  556  are  amended  as 
follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  New  §  520.813  is  added  to  read  as 
follows: 

f  520.81 3    Enrofloxadn  oral  aolutlon. 

(a)  Specifications.  Each  milliliter  of 
concentrate  solution  contains  32.3 
milligrams  of  enrofloxadn. 

(b)  Sponsor.  See  No.  000859  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.228 
of  this  chapter. 

(d)  Conditions  of  use.  It  is  used  in 
drinking  water  as  follows: 

(1)  Chickens  and  turkeys— {i) 
Amount.  25  to  50  parts  per  million  of 
enrofloxadn  in  drinking  water. 

(ii)  Indications.  C^ckens:  Control  of 
mortality  assodated  with  Escherichia 
coli  susceptible  to  enrofloxadn. 
Turkeys:  Control  of  mortality  assodated 
with  E.  coli  and  Pasteurella  multocida 
(fowl  cholera)  susceptible  to 
enrofloxadn. 

(iii)  Limitations.  Do  not  use  in  laying 
hens  producing  eggs  for  hiunan 
consumption.  Administer  medicated 
water  continuously  as  sole  source  of 
drinking  water  for  3  to  7  dajrs.  Prepare 
fresh  stock  solution  daily.  Effects  on  the 
reproductive  function  of  turkeys  have 
not  been  determined.  Treated  animals 
must  not  be  slaughtered  for  food  within 


2  days  of  the  last  treatment.  Individuals 
with  a  history  of  hypersensitivity  to 

auinolones  dbould  avoid  exposure  to 
lis  produd.  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 
(2)  [Reserved] 

PART  S5S-T0LERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Audiority:  Sees.  402,  512.  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  342,  360b,  371). 

4.  New  §  556.228  is  added  to  subpart 
B  to  read  as  follows: 

§556.228    Enrofloxadn. 

A  tolerance  of  0.3  part  per  million  is 
established  for  residues  of  enrofloxacin 
(marker  residue)  in  muscle  (taiget 
tissue)  of  chickens  and  turkeys. 

Dated:  October  28, 1996. 
Michael  J.  Blackwell, 

Deputy  Director,  Center  for  Veterinary 

Medicine. 

[FR  Doc.  96-28291  Filed  11  4  96;  8:45  am] 

BILLMO  COOE  41t»-01-F 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 
[DEA-152P] 

Schedules  of  Controlled  Substances: 
Placement  of  Remlf^tanil  Into 
Schedule  II 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 
ACTION:  Final  rule. 

SUMMMRY:  With  the  issuance  of  this  final 
rule,  the  Acting  Deputy  Administrator 
of  the  Drug  Enforcement  Administration 
(DEA)  places  the  narcotic  drug, 
remif^ntanil  and  salts  thereof,  into 
Schedule  n  of  the  Controlled  Substances 
Ad  (CSA)  (21  U.S.C.  801  etseq.].  This 
rule  imposes  the  regulatory  controls  and 
criminal  sanctions  of  a  Schedule  n 
narcotic  substance  under  the  CSA  on 
the  manufacture,  distribution, 
dispensing,  importation,  and 
exportation  of  remifentanil  and  salts 
thereof.  Remifentanil  hydrochloride  was 
recently  approved  by  the  Food  and  Drug 
Administration  (FDA)  for  mari:eting  as 
an  intravenous  analgesic  agent. 
EFFECTIVE  DATE:  November  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 


Enforcement  Administration, 
Washington,  DC  20537.  Telephone: 
202-307-7183. 

8UPPI.EMENTARY  WPOWSATIOW: ' 
Remifentanil  is  a  narcotic  drag 
pharmacologically  similar  to.  but 
shorter  acting  than,  fentanyl,  alfentanil 
and  sufratanil.  RnnifiBntani] 
hydrochloride  will  be  marketed  under 
the  trade  name  of  ULTIVA  as  an 
intravenous  analgesic  agent  for  use 
during  the  induction  and  maintenance 
of  general  anesthesia  and  mcmitored 
anesthesia  care.  The  Assistant  Secretary 
for  HealUi,  acting  on  behalf  of  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (DHHS),  by  letter 
dated  August  23, 1996,  recommended  to 
the  £)eputy  Administrator  of  the  DEA 
that  remifentanil,  and  its  salts,  be  placed 
into  Schedule  ll  of  the  CSA.  The  Deputy 
Administrator  of  the  DEA,  M  a 
September  16, 1996,  Federal  Register 
notice  (61  PR  48655)  proposed  pladng 
remifentanil.  and  salts  thereof,  into 
Schedule  II  of  the  CSA.  Interested 
parties  were  given  until  Odober  16, 
1996,  to  submit  comments,  objections  or 
requests  for  a  hearing  regarding  the 
proposal.  None  were  received. 

Based  on  the  scientific  and  medical 
evaluation  and  scheduling 
recommendation  contained  in  the 
August  23. 1996,  letter  from  the 
Assistant  Secretary  for  Health,  DHHS, 
the  Acting  Deputy  Administrator  of  the 
DEA,  pursuant  to  the  provisions  of  21 
U.S.C.  811  (a)  and  (b)  and  812(b),  finds 
that; 

(1)  Remifentanil  has  a  high  potential 
for  abuse; 

(2)  Remifentanil  has  a  currently 
accepted  medical  use  in  treatment  in  the 
United  States;  and 

(3)  Abuse  of  remifentanil  may  lead  to 
severe  psychological  or  physical 
dependence. 

The  above  findings  are  consistent 
with  the  placement  of  remifentanil  into 
Schedule  n  of  the  CSA.  The  Acting 
Deputy  Administrator  further  finds  that 
remifentanil  is  an  opiate  as  defined  in 
21  U.S.C.  802(18)  since  it  has  an 
addiction-forming  and  addiction- 
sustaining  liability  similar  to  morphine. 
Consequently,  remifentanil  is  a  narcotic 
since  the  definition  of  narcotics,  as 
stated  in  21  U.S.C.  802(1 7)(A),  indudes; 
"Opium,  opiates,  derivatives  of  opium 
and  opiates." 

In  order  to  make  a  remifentanil 
pharmaceutical  produd  available  for 
medical  use  as  soon  as  possible,  the 
Schedule  II  control  of  remifentanil  will 
be  effiedive  November  5, 1996.  In  the 
event  that  this  poses  spedal  hardships 
on  any  registrant,  the  DEA  will  entertain 
any  justified  request  of  an  extension  of 
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time.  The  applicable  regulations  are  as 
follows: 

1 .  Registration.  Any  person  who 
manufactures,  distributee  dispenses, 
imports  or  exports  remifsntanil  or  wito 
engages  in  research  or  conducts 
instructional  activities  with 
remifentanil.  or  who  proposes  to  engage 
in  such  activities,  must  be  registered  to 
conduct  such  activities  in  accordance 
with  Parts  1301  and  1311  of  Title  21  of 
the  G^de  of  Federal  Regulaticms. 

2.  Security.  Remifentanil  must  be 
monufectured.  distributed  and  stored  in 
accordance  with  §§  1301.71,  1301.72  (a), 
(c).  and  (d),  1301.73. 1301.74. 1301.75 
(b)  and  (c)  and  1301  76  of  Title  21  of  the 
Code  of  Federal  Regulations. 

3.  Labeling  and  packaging.  All  labels 
on  commercial  containers  of,  and  all 
labeling  of,  remifentanil  which  is 
distributed  o^and  after  November  5, 
1996  shall  comply  with  the 
requirements  of  $§1302.03-1302.05  and 
1302.07-1302.08  of  Title  21  of  the  Code 
of  Federal  Regulations. 

4.  Quotas.  Quotas  for  remifentanil  are 
established  pursuant  to  Part  1303  of 
Title  2 1  of  the  Code  of  Federal 
Reguliitions. 

5.  Inventory.  Registrants  possessing 
remifentanil  are  required  to  take 
inventories  pursuant  to  §§  1304.04  and 
1304.11-1304.19  of  Title  21  of  the  Code 
of  Federal  Regulations. 

6.  Records.  All  registrants  must  keep 
records  pursuant  to  §§  1304.04  and 
1304.21-1304.29  of  Title  21  of  the  Code 
of  Federal  Regulations. 

7.  Reports.  All  registrants  are  required 
to  file  reports  pursuant  to  §§  1304.34- 
1304.37  of  Title  21  of  the  Code  of 
Federal  Regulations. 

8.  Order  Forms.  Each  distribution  of 
remifentanil  requires  the  use  of  an  order 
form  pursuant  to  Part  1305  of  Title  21 
of  the  Code  of  Federal  Regulations. 

9.  Prescriptions.  As  remifentanil  has 
been  approved  by  the  FDA  for  use  in 
medical  treatment,  the  drug  may  be 
dispensed  by  prescription.  Prescriptions 
for  remifentanil  are  to  be  issued 
pursuant  to  §§  1306.01-1306.07  and 
1306.11-1306.15ofTiUe21  of  the  Code 
of  Federal  Regulations. 

10.  Importauon  and  Exportation.  All 
importation  and  exportation  of 
remifentanil  shall  bis  in  compliance 
with  Part  1312  of  Title  21  of  the  Code 
of  Federal  Regulations. 

11.  Criminal  Liability.  Any  activity 
with  remifentanil  not  authorized  by,  or 
in  violation  of,  the  CSA  or  the 
Controlled  Substances  Import  and 
Export  Act  shall  be  unlawful. 

In  accordance  with  the  provisions  of 
the  CSA  (21  U.S.C.  811(a)].  this  order  to 
place  remifentanil  into  Schedule  II  of 
the  CSA  is  a  formal  rulemaking  "on  the 


record  after  opportunity  for  a  hearing." 
Such  proceedings  are  conducted 
pursuant  to  the  provisions  of  5  U.S.C 
556  and  557  and.  as  such,  are  exempt 
from  review  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  (E.O.)  12866,  Section 
3(dMl). 

The  Acting  Deputy  Administrator,  in 
accordance  with  the  Regulatory 
Flexibility  Act  [5  U.S.C  605(b}l.  has 
reviewed  this  rule  and  by  approving  it 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small-business 
entities.  Remifentanil  is  a  new  drug  in 
the  United  States;  recent  approval  of  the 
product  and  its  labeling  by  the  FDA  will 
allow  it  to  be  marketed  once  it  is  placed 
into  Schedule  II  of  the  CSA. 
Remifentanil,  a  potent  opioid  drug,  can 
produce  drug  dependence  of  the 
morphine  type.  This  drug  is  likely  to  be 
diverted  and  abused  if  access  to  it  is  not 
closely  monitored.  The  labeled 
indication  for  use  of  remifentanil  is  to 
provide  analgesia  during  the  induction 
and  maintenance  of  general  anesthesia. 
It  is  to  be  administered  by  trained 
professionals  in  monitored  anesthesia 
care  settings.  Schedule  n  narcotic 
control  will  provide  the  necessary  drug 
monitoring.  Small-business  entities 
which  are  likely  to  handle  this  drug 
maintain  a  Schedule  11  narcotic 
registration  with  the  DEA.  This  rule  will 
allow  these  entities  to  have  access  to  a 
new  pharmaceutical  product. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.O.  12612,  it  is 
determined  tiiat  this  rule  does  not  have 
sufficient  fedeialism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  <tf  Subiects  in  21  CFK  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  Section  201(a)  of 
tiie  CSA  (21  U.S.C.  811(a)J,  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (28  CFR  0.100)  and 
redelegated  to  the  Deputy  Administrator 
purs\iant  to  28  CFR  0.104,  the  Acting 
Deputy  Administrator  hereby  orders 
that  21  CFR  part  1308  be  amended  as 
follows: 


PART  1306— SCHEDULES  OF 
OONTfK>U.EO  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Antharily:  21  VS.C.  811.  812.  871(b) 
unless  otiiCTwiae  noted. 

2.  Section  1308.12  is  amended  by 
redesignating  the  existing  paragraph 
(c)(26)  as  (c)(27)  and  adding  a  new 
paragraph  (c)(26)  to  read  as  follows: 

f130«.12    Schedule  H. 

•  •        •        •        • 

(0*  •  • 

(26)  Remifentanil 9739 

•  •         •         •         * 

Dated:  October  26. 1996. 
JaBH  S.  MiUbitl.  Jr.. 

Acting  Deputy  Administrator,  Drug 

Enforcement  Administration. 

[FR  Doc  96-28294  Filed  11-4-96;  8:45  am] 
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DEPARTMENT  OF  STATE 

22  CFR  Part  121 
[PuMte  NoBoe  246Q 

Removal  of  Commercial 
Communicatfons  SataHHaa  and  Hot 
Section  Tectmology  From  State's 
USML  for  Transfer  to  Commaroa'a  CCL 

AQOICY:  Department  of  State. 
ACnON:  Final  rule. 


f:  This  rule  amends  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  by  removing  from 
the  U.S.  Munitions  List  (USML),  for 
transfer  to  the  Department  of 
Commerce's  Commerce  Control  List, 
hot-section  technologies  associated  with 
commercial  aircraft  engines  and 
commercial  communications  satellites. 
EFFECTIVE  DATE:  November  5. 1996. 
FOR  FURTMER  MFORMATXM  CONTACT: 
William  Lowell,  Director,  Office  of 
Defense  Trade  Controls.  Department  of 
State,  Telephone  (703)  812-2567  or  FAX 
(703)  875-«647  ATTN:  Regulatory 
Change,  Commercial  Communications 
Satellites  and  Commercial  Hot  Section 
Technologies. 

SUPPLEMENTARY  MFORMAT10N:  On  March 
14, 1996,  the  Administration  announced 
a  decision  concerning  commercial 
aircraft  engine  hot  section  technologies 
and  commercial  communications 
satellites.  The  decision  has  several  key 
faattires.  First,  commercial  aircraft 
engine  hot  section  technologies  will  be 
controlled  on  the  Commerce  Control 
List  (OCL)  of  dual-use  items  that  are 
licensed  by  Commerce.  Commercial 
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communications  satellites  will  be 
controlled  on  the  dual-use  list,  as  well, 
even  if  they  include  individtial 
mimitions  list  components  or 
technologies;  in  all  other  cases, 
munitions  list  components  or 
technologies,  themselves,  will  continue 
to  be  controlled  on  the  U.S.  Munitions 
List,  subject  to  State  Department 
licensing.  Second,  new  control 
procedures  and  regulations  have  been 
developed  for  the  Commerce  control  list 
that  will  provide  for  strong  national 
security  and  foreign  policy  controls  to 
all  destinations  and  end  users 
worldwide  for  these  items.  Enhanced 
Interagency  review  of  OCL  licenses  for 
these  items  has  been  established.  This 
decision  does  not  result  in  the  decontrol 
of  any  of  these  items.  The 
Administration's  decision  only  serves  to 
provide  clarification  from  which  agency 
exporters  must  obtain  licenses  for 
exports  of  commercial  aircraft  engine 
hot  section  technology  and  commercial 
commimications  satellites  by  removing 
these  items  from  the  U.S.  Munitions  List 
for  transfer  to  the  Commerce  Control 
List. 

In  carrying  out  this  directive, 
Categories  Vm.  Xm  and  XV  of  the  U.S. 
Munitions  List  are  amended. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States.  It 
is  exempt  from  review  under  Execu   ve 
Order  12866  but  has  been  reviewed 
internally  by  tbe  Department  to  ensure 
consistency  with  the  purposes  thereof.  It 
is  also  not  subject  to  5  U.S.C.  553  and 
554,  and  does  not  require  analysis  under 
the  Regulatory  Flexibility  Act  or  the 
Unfunded  Mandates  Reform  Act. 
However,  interested  parties  are  invited 
to  submit  written  comments  to  the 
Department  of  State,  Office  of  Defense 
Trade  Controls,  ATTN:  Regulatory 
Change,  Commercial  Communications 
Satellites  and  Commercial  Hot  Section 
Technologies.  Room  200,  SA-6. 
Washington.  D.C.  2052-0602. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above,  TiUe  22,  Chapter  1,  subchapter 
M,  is  amended  as  follows: 

PART  121— THE  UNITED  STATES 
MUNmONS  UST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Anthority:  Sec.  2,  38.  and  71.  Pub.  L.  90- 
629, 90  SUt.  744  (22  U.S.C  2752,  2778. 
2797);  E.0. 11958,  42  FR  4311;  3  CFR  1977 
Comp.  P.  79;  22  U.S.C  2658. 

2.  In  §  121.1  Category  Vm  is  amended 
by  revising  paragraphs  (f)  and  (i); 
Category  Xin  is  amended  by  adding 


immediately  before  the  Note,  a  new 
paragraph  (bKl)(x);  and  Category  XV  is 
amendeid  by  revising  paragraphs  (a),  (c), 
(e)  and  (f)  and  by  adding  a  paragraph  (g) 
to  read  as  follows: 


1121.1    QeneraLTheUnNsd 
Munitions  LM. 


Cat^ory  Vm — ^Aircraft  and  Associated 
Equipment 


(f)  Developmental  aircraft,  engines, 
and  components  thereof  specifically 
designed,  modified,  or  equipped  for 
military  uses  or  purposes,  or  developed 
principally  with  U.S.  Department  of 
Defense  funding,  excluding  such 
aircraft,  engines,  and  components 
subject  to  the  jurisdiction  of  the 
Department  of  Commerce. 

Note:  Developmental  aircraft,  engines,  and 
components  thereof,  having  no  commercial 
application  at  the  time  of  this  amendment 
and  which  have  been  specifically  designed 
for  military  uses  or  purposes,  or  developed 
principally  with  U.S.  Department  of  Defense 
funding,  will  be  considered  eligible  for  a  CCL 
license  when  actually  applied  to  a 
commercial  aircraft  or  commercial  aircraft 
engine  program.  Exporters  may  seek  to 
establish  commercial  application  either  on  a 
case-by-case  basis  through  submission  of 
doaunentation  demonstrating  application  to 
a  commercial  program  in  requesting  an 
export  license  application  from  Commerce  in 
respect  of  a  specific  export  or,  in  the  case  of 
use  for  lHt>ad  categories  of  aircraft,  engines, 
or  components,  a  commodity  jurisdiction 
from  State. 

(g)*  •   * 

(h)*  •  • 

(i)  Technical  data  (as  defined  in 
§  120.10)  and  defense  services  (as 
defined  in  §  120.9)  directly  related  to 
the  defense  articles  enumerated  in 
paragraphs  (a)  through  (h)  of  this 
category  (see  §  125.4  for  exemptions), 
except  for  hot  section  technical  data 
associated  with  commercial  aircraft 
engines.  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  SME. 

Category  Xm — Auxiliary  Military 
Equipmrait 

•        *        •        •        • 

(b)*  *  • 

(D*  *  • 

(x)  Tracking,  telemetry  and  control 
(TT&C)  encryption/decryption  when 
embedded  in  a  commercial 
commimications  satellite  identified  in 
ECCN  9A004a  of  the  Export 
Administration  Regulations;  embedded 
means  that  the  device  or  system  cannot 
feasibly  be  removed  from  tlie  satellite 


and  that  it  cannot  be  used  for  other 
purposes. 

•        •        •        •        • 

Category  XV— Spacecraft  Systems  ami 
Aaaodated  EquipoMnt 

*  (a)  Spacecraft,  including  satellites, 
specifically  designed  or  modified  for 
military  use. 

(b)*  •  * 

*(c)  Military  communications 
satellites  or  multi-mission  satellites 
(including  commercial  communications 
satellites  having  additional,  non- 
communication  mission(s)  or  payload(s) 
controlled  under  this  subchapter  but  not 
including  ground  stations  and  their 
associated  equipment  and  technical  data 
not  enimierated  elsewhere  in  §  121.1  of 
this  subchapter,  for  controls  on  such 
grotind  stations  see  the  Commerce 
Control  List). 

(d)*  •  • 

(e)  Systems,  components,  parts, 
accessories,  attachments,  and  associated 
equipment  (including  groimd  support 
equipment)  specifically  designed, 
modified  or  configxired  for  the  articles 
in  paragraphs  (a)  through  (d)  of  this 
category,  except  as  provided  in 
paragraph  (c). 

(f)  The  following  individual  systems, 
components  or  parts  (except  when 
included  in  a  commercial 
communications  satellite  licensed  imder 
ECCN  9A004a  of  the  Export 
Administration  Regulations): 

(1)  Anti-jam  systems  with  the  abiUty 
to  respond  to  incoming  interference  by 
adaptively  reducing  anteima  gain 
(nulling)  in  the  direction  of  the 
interference. 

(2)  Antennas: 

(i)  With  aperture  (overall  dimension 
of  the  radiating  portions  of  the  antenna] 
greater  than  30  feet;  or 

(ii)  With  all  sidelobes  less  than  or 
equal  to  -  35dfi,  relative  to  the  peak  of 
the  main  beam;  or 

(iii)  Designed,  modified,  or  configured 
to  provide  coverage  area  on  the  surface 
of  the  earth  less  than  200  nautical  miles 
in  diameter,  where  "coverage  area"  is 
defined  as  that  area  on  the  surface  of  the 
earth  that  is  illuminated  by  the  main 
beam  width  of  the  antenna  (which  is  the 
angular  distance  between  half  power 
points  of  the  beam). 

(3)  Intersatellite  data  relay  \mks  that 
do  not  involve  a  g^oimd  relay  terminal 
("cross-links"). 

(4)  Spacebome  regenerative  baseband 
processing  equipment 

(5)  Radiation-nardened 
microelectronic  circuits  that  are 
specifically  designed  or  rated  to  meet  or 
exceed  all  five  of  the  following 
characteristics: 

(i)  A  total  dose  of  5xi05  Rads  (SI); 
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(ii)  A  dose  rate  upset  of  5x108  Rads 
(SD/Sec: 

(iii)  A  neutron  dose  of  1x1014  N/cm^: 

(iv)  A  single  event  upset  of  1x10  ~''  or 
less  error/bityday; 

(v)  Single  event  latch- up  free  and 
having  a  dose  rate  latch-up  of  5x108 
Rad8(SI)/sec  or  greater. 

(6)  Propulsion  systems  which  permit 
acceleration  of  the  satellite  on-oroit  (i.e.. 
after  mission  orbit  infection)  at  rates 
greater  than  O.lg. 

(7)  Attitude  control  and  determination 
systems  designed  to  provide  spacecraft 
pointing  determination  and  control  or 
payload  pointing  system  control  better 
than  0.02  degrees  per  axis. 

(8)  Orbit  transfer  engines  ("kick- 
motors"]  which  are  embedded  in  the 
spacecraft.  Orbit  transfer  engines  which 
are  not  embedded  in  the  spacecraft  ara 
controlled  under  Category  IV  of  this 
subchapter  (except  as  noted  in  the  note 
for  this  paragraph  (f)).  Here  "embedded" 
means  that  the  device  or  system  cannot 
fsesibly  be  removed  from  the  spacecraft 
and  cannot  be  used  for  other  purposes. 

(9)  Cryptographic  items  descriDed  in 
Category  XIII(b)(l)(x)  of  this  subchapter. 

NoIk  Commercial  coHimuiiicstioDS 
satallitoa  are  subject  to  Commerce  Licanslng 
jurisdiction  even  if  they  include  the 
individual  munitloni  lift  lystems, 
comptonenti  or  perta  identified  in  paragraph 
(f)  ot  this  category.  In  all  other  cases,  these 
systems,  components  or  parts  remain  on  the 
USML  except  non-embedded,  solid 
propellant  orbit  transfer  engines  ("kicJi 
motors")  are  subject  to  Commerce  licensing 
jurisdiction  (and  not  controlled  under  this 
subchapter)  when  they  are  to  be  utilized  for 
a  specific  commurcial  communications 
satellite  launch,  provided  the  solid 
propellant  "kick  motor"  being  utilized  is  not 
specifically  designed  or  modified  for  military 
use  or  capable  of  being  restarted  after 
achievement  of  mission  orbit  (such  orbit 
transfer  engines  are  always  controlled  under 
Category  IV  of  this  subchapter).  Technical 
data  (as  defined  In  §  1 20. 1 0  of  this 
subchapter)  and  defense  services  (as  defined 
in  %  120.9  of  this  subchapter)  related  to  the 
systems,  components,  or  parts  referred  to  in 
paragraph  (f)  of  this  cateory  are  always 
controlled  under  this  subchapter,  even  when 
the  satellite  itself  is  licensed  by  the 
Department  of  Commerce. 

(gj  Technical  data  (as  defined  in 
§  120.10  of  this  subchapter)  and  defense 
services  (as  defined  in  §  120.9  of  this 
subchapter)  directly  related  to 
paragraphs  (a)  through  (f)  of  this 
category.  (See  §  125.4  for  exemptions.) 
Technical  data  directly  related  to  the 
manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Mili  ary  Equipment  (SME) 
shall  itself  be  designated  SME.  In 
addition,  detailed  design,  development, 
production  or  manufacturing  data  for  all 


spacecraft  syttema  and  for  specifically 
designed  at  modified  onnpcnents  for  all 
spacecraft  syttams,  regardless  of  which 
U.S.  Government  agency  has 
jurisdiction  for  export  of  the  spaoecrait. 
(See  S  125.4  for  aMsmptions.)  This 
coverage  by  the  U.S.  Munitimia  List  of 
detailed  duign,  development, 
manufiacttiring  or  productioD 
information  directly  related  to  satellites 
which  ara  not  otherwise  under  the 
control  of  this  section  does  not  include 
that  level  of  technical  data  (including 
marketing  data)  necessary  and 
reasonable  for  a  purchaser  to  have 
assurance  that  a  U.S.-built  item 
intended  to  operate  in  space  has  been 
designed,  manufactured  and  tested  in 
conformance  with  specified  contract 
requirements  (e.g..  operational 
performance,  reliability,  lifatime, 
product  quality,  or  delivery 
expectations),  as  well  as  data  neceaaary 
to  evaluate  in-orbit  anomalies  and  to 
operate  and  maintain  aaaodated  ground 
equipment. 

Nola  1:  All  defense  services  and  technical 
assistance  for  satellites  and/or  launch 
vehicles,  including  compatibility, 
integration,  or  prnrnasing  data,  is  controlled 
under  this  subchapter.  Technical  data 
provided  to  the  launch  provider  (farm,  fit, 
function,  mass,  electrical,  mechanical, 
dynamic/en viiofunental,  telemetry,  safety, 
feidllty.  launch  pad  access,  and  launch 
parameters)  for  commarcial  ccMnmunications 
satellites  that  deacrlbe  the  Interfsoes  for 
mating  and  parameters  for  launch  (e.g.,  orbit, 
timing)  of  the  satellite  is  under  Commerce 
jurisdiction. 

Note  2:  The  InteniatioQal  speoa  station, 
being  developed,  launched  and  operated 
under  the  supervision  of  the  National 
Aeronautics  and  Space  Administration,  is 
oontTolled  for  export  purposes  under  the 
Export  Administration  Regulations. 

Dated:  October  25, 1996. 
LyoaE.  Davis. 

Under  Secretary  for  Arms  Control  and 
International  Security  Affairs. 

(FR  Doc.  96-2M01  Filed  11-4-96:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Offlca  Of  the  Sacrelary 

32CFRParta92and17« 

Baae  Cloaure  and  ReaUgnment; 
Radaatgnatlon  Of  Pans 

aqcnct:  Office  of  the  Secretaiy. 
Department  of  Defense. 
ACTION:  Final  rule. 

SUiMARY:  This  final  rule  amends  the 
heading  of  subchapter  C  to  identify  base 
closure  and  realignment  documents  and 
the  redesignates  part  92  as  part  176. 


EFFECTIVE  CMTE:  November  5, 1996. 

FOR  FURTHER  WFORMATIOW  CONTACT:  L.M. 
Bynum,  703-697-4111. 

List  of  Snbjecls  in  32  CFR  Parts  92  and 
176 

Community  development. 
Environmental  protection,  Govenunent 
employees.  Homeless  military 
persomel.  Surplus  govenunent 
property. 

Accordingly,  by  the  authority  of  10 
U.S.C  301,  32  C7R  Chapter  I  is 
amended  as  follo«vs: 

PART  92— [REDE8KINATED  AS  PART 
178] 

1.  Part  92  is  redesignated  as  part  176 
and  added  to  subchaptter  G. 

la.  The  authority  citation  for  newly 
desigiuted  Part  176  continues  to  read  as 
follows:  10  U.S.C  2687  note. 

I17E.1S    [Amends^] 

2.  Newly  redesignated  176.15, 
paragraph  (b)  is  amended  by  revising 
"SS  90.20  through  92.45"  to  read 
"$$  176.20  through  176.45". 

1 176120    [Amended] 

3.  Newly  redesignated  176.20  is 
amended  in  paragraph  (a)  by  revising 
"part  91"  to  read  "part  175",  paragraph 
(c)  introductory  text  by  revising 

"§  92.20(a)"  to  read  "§  176.20(a)"  both 
times  it  appean.  paragraph  (c)(l)(i)  by 
revising  "§  92.10fb)"  to  read 
"8 176.10(b)",  paragraph  (c)(3)(i)  by 
revising  "§  g2.20(c)(3)(ii)"  to  read 
"§  176.20(c)(3)(ii) '.  paragraph 
(c)(3)(U)(C)  by  revising  "§  92.20(c)(2)"  to 
read  §  176.20(c)(2)",  paragraph  (c)(5)  by 
revising  "$92^0(cKl)"  to  resd 
"§  176.20(c)(1)"  and  by  revising 
"8  92.30"  to  reed  "§  176.30". 

flTE^    [Amended] 

4.  Newly  redesignated  176.30  is 
amended  in  paragraph  (b)(3)(i)  by 
revising  "§  92.45(a)"  to  read 
"176.45(a)",  paragraph  (bKS)  by  revising 
"892.20(c)(3)"  to  read  "8 176.20(c)(3)". 
and  paragraph  (c)  by  revising 

"8  99.20(c)(6)"  to  read  "8 176.20(c)(6)". 

f  176^36    [Amended] 

5.  Newly  redesignated  176.35  is 
amended  in  paragraph  (b)(4)(i)  by 
revising  "892.20(c)(3)"  to  read 
"8 176.20(c)(3)".  paragraph  (c)(1) 
introductory  text  by  revising 

"8  92.15(a)"  to  read  "8 176.15(a)", 
paragraph  (c)(2)  by  revising 
"8  92.20(c)(5)"  to  read  "8 176.20(c)(5)" 
and  by  revising  "8  92.40"  to  read 
•8176.40". 


A 


1176.40   [Amended] 

6.  Newly  redesignated  176.40(a) 
introductory  text  is  amended  by  revising 
8  92.35(b)"  to  read  "8 176.35(b)". 

f17M6   [AnMndad] 

7.  Newly  redesignated  176.45  is 
amended  in  paragraph  (b)  by  revising 
"8  92.40(c)"  to  read  "8 176.40(c)"  and 
paragraph  (c)  by  revising  "8  92.35(c)  and 
892.40(d)"  to  read  "8 176.35(d)  and 
8176.40(d)". 

Dated:  October  28, 1996. 

LJ^Bymim, 

Alternate  OSD  Federal  Regista-  liaison 
Officer,  Department  ofD^nse. 

[FR  Doc  96-28299  Filed  11-4-96;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPwt17 
IIIN2900^H77 

ContFBct  Program  for  Velerana  Vtfltti 
Alcohol  and  Drug  Dependence 
Dtoordera 

AOENCY:  Department  of  VetiBians  Afhira. 
ACTION:  Final  rule. 

summary:  This  document  amends  38 
CFR  part  17  by  adopting  as  a  final  rule 
the  proposal  to  modify  eligibility 
criteria  for  veterans  participating  by 
contract  in  the  Department  of  Veterans 
Afiaira'  program  of  alcohol  and  drug 
dependence  or  abuse  treatment  and 
rehabilitation  in  residential  and 
nonresidential  facilities.  Previotis 
regulations  stipulated  that,  prior  to 
participation  in  contract  care  imder  this 
program,  veterans  were  to  be  provided 
hospital  care  in  facilities  over  which  the 
Secretary  has  direct  jurisdiction.  It  was 
proposed  to  change  the  regulations  to 
stipulate  that,  prior  to  participati<m  in 
contract  care,  veterans  must  have  been 
or  must  be  receiving  care  (regardless  of 
whether  it  was  or  is  hospital  care)  by 
professional  staff  over  whom  the 
Secretary  has  )iuisdiction  (regardless  of 
whether  it  is  direct  jurisdiction).  The 
elimination  of  the  requirement  of 
"hospital  care"  is  necessary  to  address 
changed  clinical  practices  and  continue 
the  intended  program.  In  the  past, 
substance  abuse  treatment  generally  was 
provided  in  a  hospital  setting.  Now, 
much  substance  abuse  treatment  also  is 
provided  in  an  ambulatory  care  or 
residential  setting.  Ftuther,  this 
document  changes  "direct  jurisdiction 
of  the  Secretary"  to  "jurisdiction  of  the 
Secretary"  to  allow  for  continuation  of 
any  cases  in  which  VA  has  had 


involvement  (including,  among  other 
things,  Cse  basis  care)  and  ther^y  help 
ensiue  that  a  complete  course  of 
treatment  is  provided. 

EFFECTIVE  DATE:  November  5, 1996, 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Suchinsky,  M.D.,  Associate 
Director  for  Addictive  Disorders  and 
Psychiatric  Rehabilitation  (lllClB), 
Veterans  Health  Administration, 
Department  of  Veterans  Affaira,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420;  (202)  273-8436.  (This  is  not  a 
toll-free  number). 

SUPPLEMENTARY  MFORMATKM:  This  final 
rule  is  based  on  a  proposed  rule 
published  in  the  Federal  Register  on 
May  21, 1996  (61  FH  25428).  We 
requested  that  comments  to  the 
proposed  nile  be  submitted  on  or  before 
July  22, 1996.  We  received  no 
comments.  For  reasons  ^et  forth  in  the 
proposed  rule  and  this  docuiment,  the 
proposed  rule  is  adopted  as  a  final  rule. 

The  Secretary  hereby  certifies  that  the 
provisions  of  the  final  rule  wotild  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  There 
does  not  appear  to  be  a  basis  for 
considering  special  provisions  for  small 
entities  since,  in  all  likelihood,  only 
entities  that  are  small  entities  wotild 
conduct  activities  affected  by  this  rule. 
Also,  because  of  budgetary  constraints 
and  the  high  utilization  of  this  program, 
we  anticipate  no  change  in  the  total 
niunber  of  bed  days  of  care  paid  by  VA 
to  participating  small  entities. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  final  nile  is  exempt  bom  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  DcMnestic 
Assistance  number  is  64.019. 

List  of  Snbjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care,  Dental  health.  Drug 
abuse,  Foreign  relations,  Government 
contracts,  Ckant  programs — veterans, 
Health  care.  Health  facilities.  Health 
professions.  Health  records.  Homeless, 
Medical  and  dental  schools.  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  homes, 
Philippines,  Reporting  and 
recordkeeping  requirements, 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 


Approved:  September  17, 1M6. 
Jaaas  Brawn, 
Seovliiiy  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  amended  as 
set  forth  below: 

PART  17-4IEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Andiorily:  38  U.S.C  501, 1721,  unless 
otherwise  noted. 

2.  In  section  17.80,  paragraph  (aKl)  is 
revised  to  read  as  foUows: 


f17J0   Alcohol  and  drug 


(a)  •  •  • 

(1)  Veterans  who  have  been  or  are 
being  furnished  care  by  professional 
staff  over  which  the  Secretary  has 
jurisdiction  and  such  transitional  care  is 
reasonably  necessary  to  continue 
treatment. 


(FR  Doc.  96-28324  Filed  11-4-96;  8:4S  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[Region  2  Docket  NJ24-18-158;  FRL-6643- 
21 

Clean  Air  Act  Attainment  Extenaion  for 
the  New  Yorft-Northem  New  JerMy- 
Long  Island  Consolidated  Meftropolltsn 
Ststfatical  CartMn  Monoxide 
Nonattalnmsnt  Arss 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  This  action  grants  a  one  (1) 
year  attainment  date  extension  for  the 
New  York-Northern  New  Jersey-Long 
Island  Consolidated  Metropolitan 
Statistical  Carbon  Monoxide 
nonattainment  area  (NYCMSA)  which 
also  includes  parts  of  two  counties  in 
southwestern  Coimecticut.  The 
NYCMSA  failed  to  attain  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  carbon  monoxide  (00)  by  the 
December  31, 1995  deadline  contained 
in  the  Clean  Air  Act  as  amended  in  1990 
(CAA).  However,  section  186(a)(4)  of  the 
CAA  provides  for  a  one  year  extension 
of  the  CO  attainment  date  if  specific 
requirements  are  met  Since  the 
NYCMSA  has  met  these  requirements, 
EPA  is  granting  the  one  year  extension. 
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OATCS:  This  action  is  effective  on 
January  6,  1997. unless  adverse  or 
critical  comments  are  received  by 
December  5. 1996.1f  this  action  is 
withdrawn  prior  to  the  effective  date, 
timely  notice  withdrawing  this  action 
will  be  published  in  the  Federal 


All  comments  should  be 
addressed  to:  Ronald  J.  Borsellino, 
Chief,  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Region  n  OfRce.  290  Broadway.  25th 
Floor,  New  York.  New  York.  10007- 
1866. 

Copies  of  the  States'  requests  and 
relevant  documents  are  available  at  the 
following  locations  for  inspection 
during  normal  business  hours: 
Environmental  Protection  Agency. 

Region  D  OfBce.  Air  Programs  Branch. 

290  Broadway,  25th  floor.  New  York, 

New  York  10007-1866. 
Environmental  Protection  Agency, 

Region  I  OfRce,  Air  Quality  Planning 

Unit.  One  Congress  Street.  11th  floor. 

Boston.  Massachusetts  02203. 
Environmental  Protection  Agency,  Air 

and  Radiation  Docket  and  Information 

Center,  Air  Docket  (6102).  401  M 

Street.  SW.,  Washington.  DC  20460. 
FOR  FUimCR  WtfOimAVOH  CONTACT: 
Henry  Feingersh,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  Q  Office,  290  Broadway,  25th 
floor.  New  York,  New  York  10007-1866. 
(212) 637-4249,  or 

Wing  Chau.  Air  Quality  Planning 
Unit.  Environmental  Protection  Agency, 
Region  I  OfBce,  One  Congress  Street, 
1 1th  floor,  Boston,  Massachusetts 
02203.  (617)  565-3570. 
SUPPUMCMTART  MFOmiATION: 

I.  Backgrouod 

A.  CAA  Requirements  and  EPA  Actions 
Concerning  Designation  and 
Classification 

The  CAA  created  a  new  classification 
structure  for  CO  nonattainment  areas 
which  was  based  on  the  severity  of  the 
nonattainment  problem.  For  moderate 
CO  nonattainment  areas  with  a  design 
value  between  9.1-16.4  parts  per 
million  (ppm).  the  attainment  date  was 
to  be  as  expeditious  as  practicable  but 
no  later  than  December  31,  1995. 

The  air  quality  planning  requirements 
for  moderate  CO  nonattainment  areas 
are  set  out  in  sections  186  and  187  of 
the  CAA  which  pertain  to  the 
classification  of  CO  nonattainment  areas 
and  submission  of  SIP  requirements  for 
these  areas,  respectively.  EPA  issued  a 
■■General  Preamble"  which  stated  EPA's 
preliminary  views  concerning  how  EPA 
intended  to  review  SIPs  and  SIP 


revisions  submitted  as  required  under 
Title  I  of  th*  Act.  [sM  ganarally  57  FR 
13489  (April  16. 1092)  and  57  FR  18070 
(April  28. 1902)].  SUtea  containing  CO 
moderate  nonattainment  areas  Mritn 
design  values  of  9.1-16.4  ppm  «rere 
required  to  submit  SEPs  for  these  areas 
on  or  before  November  15, 1992  which 
would  provide  for  attainment  by 
December  31. 1995. 

B.  Attainment  Determinations 

EPA  has  the  responsibility  for 
determining  whether  a  nonattainment 
area  has  attained  the  CO  NAAQS  by  the 
applicable  attainment  date,  Isee  sections 
179(c)  and  186(b)(2)  of  the  CAA).  EPA 
also  has  the  responsibility  of  making 
attainment  detnminations  for  modnate 
CO  nonattainment  arees  by  no  later  than 
six  (6)  months  after  the  December  31, 
1995  attainment  data  for  these  areas. 
EPA  bases  the  attainment 
determinations  for  CO  on  whether  an 
area  has  eight  consecutive  quarters  (two 
years)  of  clean  air  quality  data.  No 
special  or  additional  SEP  submittal  is 
required  from  the  area  for  this 
determination.  Section  179(c)(1)  of  the 
CAA  provides  that  the  attainment 
determination  is  to  be  based  on  an  aree's 
"air  quality  as  of  the  attainment  date." 

A  CO  nonattainment  area's  air  quality 
status  is  determined  in  accordance  with 
40  CFR  50.8,  and  in  accordance  with 
EPA  policy  as  stated  in  a  memorandum 
from  William  G.  Laxton,  Director 
Technical  Support  Division,  entitled 
"Ozone  and  Carbon  Monoxide  Design 
Value  Calculations."  June  18, 199a 
Compliance  with  the  NAAQS  is 
discussed  in  terms  of  the  eight-hour  CO 
NAAQS,  rather  than  the  one-hour 
NAAQS,  because  the  eight-hour  NAAQS 
is  typically  the  standard  of  concern.  For 
this  nonattainment  area,  the  one-hour 
CO  NAAQS  was  not  exceeded  in  1994 
or  1995.  For  determining  compliance 
with  the  eight-hour  CO  NAAQS,  the 
maximum  and  second  maximum  (non- 
overlapping)  eight-hour  values  at  a  site 
for  the  most  recent  two  years  of  data  are 
examined.  The  highest  observed  second 
maximum  is  used  to  determine 
compliance  for  that  site.  The  eight-hour 
CO  NAAQS  is  violated  when  the  second 
maximum  exceeds  the  9  ppm  standard 
(greater  than  or  equal  to  9.5  ppm  to 
adjust  for  rounding,  as  in  40  CFR 
50.8(d)),  in  either  of  the  two  most  recent 
years  of  data.  If  all  nlonitors  in  a 
nonattainment  area  have  eight-hour 
second  maximum  values  less  than  9.5 
for  the  previous  eight  quarters  or  a  total 
of  two  consecutive  ana  complete  years 
of  data,  the  CO  NAAQS  is  met.  If  any 
monitoring  site  in  an  area  has  a  second 
maximum  value  greater  than  or  equal  to 


9.5  ppm.  the  area  has  violated  the  CO 
NAAQS. 

C.  Application  for  a  One-year  Extension 
of  the  Attainment  Date 

If  the  area  does  not  have  the  two 
consecutive  clean  years  of  data  to  show 
attaimnent  of  the  00  NAAQS,  an  area 
may  apply  for  an  extension  of  the 
attainment  date.  Piirsuant  to  section 
186(8)(4)  of  the  Act.  an  sies  may  apply 
for  and  EPA  may  grant  a  one-year 
extension  of  the  attainment  date  if  the 
aree  has:  (1)  complied  with  the 
requirements  and  commitments 
pertaining  to  the  applicable 
implementation  plan  for  the  area,  and 
(2)  the  area  has  measured  no  more  than 
one  exceedance  of  the  CO  NAAQS  at 
any  monitoring  site  in  the 
nonattaiiunent  area  in  the  year 
preceding  the  extension  year.  If  the  area 
does  not  have  the  requisite  number  of 
years  of  dean  air  quality  data  to  show 
attainment  and  does  not  apply  or  does 
not  qualify  for  an  attainment  date 
extension,  the  area  will  be  reclassified 
as  serious  by  operation  of  law. 

Section  186(aH4)  of  the  CAA 
providing  for  the  extension  of 
attainment  dates  for  areas  that  meet  the 
above  minimum  requirements  has  been 
delegated  to  the  Regional 
Administrators.  This  provision  does  not 
dictate  or  compel  that  EPA  grant 
extensions  to  such  areas.  In  exercising 
this  discretionary  authority  for  CO 
nonattainment  areas,  EPA  will  examine 
the  air  quality  planning  progress  made 
in  the  moderate  area.  Q>A  will  be 
disinclined  to  grant  an  attainment  date 
extension  unless  an  area  had.  in 
substantial  part,  addressed  its  moderate 
CO  planning  obligations.  In  order  to 
determine  whether  the  area  has 
substantially  met  these  planning 
requirements.  EPA  will  review  the 
area's  application  for  the  attainment 
date  extension  to  determine  whether  the 
area  has:  (1)  adopted  and  substantially 
implemented  control  meesiues  to  satisfy 
the  requirement  for  the  moderate  00 
nonattaiiunent  area;  and  (2)  that 
reasonable  further  progress  is  being  met 
for  the  area. 

If  the  area  cannot  make  a  sufficient 
demonstration  that  it  has  complied  with 
the  extension  criteria  stated  above,  and 
EPA  determines  that  the  area  has  not 
made  a  timely  demonstration  of 
attainment  of  the  CO  NAAQS,  the  area 
will  be  reclassified  as  serious  by 
operation  of  law  pursuant  to  section 
186(b)(2)  of  the  Act.  If  an  extension  is 
granted,  EPA  will  again  review  the 
area's  air  quaUty  data  at  the  end  of  the 
extension  year  to  determine  whether  the 
area  has  attained  the  CO  NAAC^. 
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n.  Extension  Request 

On  April  24, 1996,  New  Jersey 
submitted  to  EPA  a  request  for  a  one- 
year  extension  of  the  NYCZMSA  CO 
nonattainment  area.  New  Yatk  and 
Connecticut  submitted  letters  to  EPA  on 
July  31, 1996  and  June  27, 1996. 
respectively,  concurring  with  New 
Jersey's  request.  The  nonattainment  area 
is  composed  of  a  number  of  coimties  in 
New  York,  New  Jersey,  and  Connecticut. 
These  counties  include  Bronx  Coimty, 
Kings  County,  Nassau  Cotmty.  New 
York  County.  Queens  Coimty. 
Richmond  County,  and  Westchester 
County  in  New  YoA,  part  of  Fairfield 
County  (all  cities  and  townships  except 
Shelton  Qty)  and  part  of  Litchfield 
(k>unty  (Bridgewater  Town  and  New 
Milford  Town)  in  Connecticut,  Bergen 
County,  Essex  County,  Hudson  Coimty, 
Union  County,  and  the  Passaic  County 
municipalities  of  Clifton,  Passaic  and 
Patterson  in  New  Jersey.  As  required  by 
the  CAA,  this  request  was  based  on  air 
quality  data  bom  the  two  years  (1994 
and  1995)  prior  to  the  December  31, 
1995  attainment  date. 

A.  Air  Qaality  Data 

Pursuant  to  section  186(a)(4)(B)  of  the 
Act,  an  area  must  have  no  more  than 
one  exceedance  of  the  CO  NAAQS  in 
the  year  proceeding  the  extension  year 
at  any  one  monitoring  site  in  the 
nonattainment  area. 

The  NYCMSA  nonattainment  area  has 
one  CO  Special  Purpose  Monitoring 
(SPM)  site,  five  National  Air  Monitoring 
System  Sites  (NAMS),  and  nine  State 
and  Local  Air  Monitoring  Sites 
(SLAMS).  Sampling  at  these  sites  is 
conducted  every  day.  Data  from  these 
sites  was  submitted  by  each  of  the  States 
in  the  CMSA  for  inclusion  in  EPA's  air 
quality  data  system,  AIRS  and  was 
deemed  valid  by  EPA. 

A  review  of  the  data  for  calendar 
years  1994  and  1995  for  the  NYCMSA 
00  nonattainment  area  shows  violations 
of  the  eight  hour  NAAQS  occurred  at 
two  separate  monitoring  stations  in 
1994.  As  discussed  previously  in  this 
document,  a  violation  is  defined  as 
more  than  one  exceedance  of  the 
NAAQS  occiirring  at  the  same  site 
dtmng  a  calendar  year.  Exceedances 
occurred  at  the  monitoring  site  in  North 
Bergen,  NJ,  on  February  19  (11.6  ppm), 
December  4  (10.7  ),  and  December  22 
(10.1 ),  therefore,  resulting  in  a  violation 
of  the  NAAQS.  In  addition,  on  two 
separate  and  non-overlapping  eight  hour 
periods  on  February  19  (12.0  ppm  and 
11.3  ppm),  concentrations  exceeded  the 
NAAQS  at  the  Elizabeth,  NJ  monitoring 
site.  Thus  the  CO  standard  was  violated 
here  also. 


In  1995,  the  North  Bergen,  NJ 
monitoring  site  and  the  FLatbush 
Avenue,  NY  monitoring  site  each 
recorded  one  exceedance.  However, 
since  neither  of  these  sites  had  two 
exceedances,  there  were  no  violations  of 
the  CO  NAAQS,  Thisiefore.  the  area  has 
met  the  air  quality  requirements  fbr  a 
one  year  extension  of  the  attainment 
date. 

B.  Compliance  with  Applicable  SIP 

Pursuant  to  section  186(a)(4)(A)  of  the 
Act,  an  area  must  demonstrate  that  it 
has  ccnnplied  with  all  requirements  and 
commitments  pertaining  to  the  affected 
nonattainment  area  in  the  applicable 
implementation  plan.  The  States  of  New 
York,  New  Jersey,  and  Connecticut  are 
in  compliance  with  the  requirements 
and  commitments  of  each  States'  CO 
SIPs,  (see  61  FR  38594, 61  FR  38591, 
and  61  FR  38574). 

C.  Substantial  Implementation  of 
Control  Measures 

The  States  of  New  York,  New  Jersey, 
and  Connecticut  have  developed  and 
implemented  substantial  control 
measures  for  CO  in  the  NYCMSA 
nonattaiiunent  area.  These  control 
measures  consist  of  the  Federal 
emission  controls  required  for  new 
vehicles,  oxygenated  fuels  programs, 
and  inspection  and  maintenance  (I/M) 
programs.  The  National  Highway 
System  Designation  Act  of  1995  has 
given  states  additional  time  and 
flexibility  in  the  development  of 
enhanced  I/M  programs.  Therefore,  New 
Yorit  and  New  Jersey  are  ciurently 
amending  their  SIPs  regarding  their 
enhanced  I/M  programs. 

D.  Emission  Reduction  Progress 

The  historical  trend  in  the  NYCMSA's 
air  quality  has  been  toward  lower  CO 
levels.  CX)  concentrations  have 
decreased  from  a  second-high  eight- 
hour  average  of  15.8  ppm  and  186 
exceedances  in  1981,  to  a  second-high 
eight-hoiu-  average  of  8.1  ppm  and  two 
exceedances  (at  separate  sites)  in  1995. 
The  continued  improvement  in  CO 
concentrations  in  the  NYCMSA  has 
been  achieved  mainly  by  emission 
reductions  resulting  from  turnover  of 
the  vehicle  fleet,  required  vehicle 
repairs  and  maintenance  imder  the 
existing  I/M  programs,  and  the 
mandatory  wintertime  use  of 
oxygenated  fuels.  These  contror 
measures  and  emission  reductions  are 
permanent  and  enforceable. 

The  enhancement  of  existing  I/M 
programs  and  the  continued 
implementation  of  oxygenated  fuels 
programs,  combined  with  the  Federal 
Motor  Vehicle  Control  Program  is 


expected  to  result  in  further  decreeses 
in  CO  emissions  and  ambient 
concentrations  in  the  NYCMSA.  Based 
on  the  above,  EPA  believes  that 
reasonable  further  progress  (RFP) 
toward  attainment  of  the  CX)  NAAQS 
has  been  demonstrated. 

m.  Summary 

EPA  is,  by  today's  action,  granting 
New  Jersey's  request  fbr  a  one-year 
extension  of  the  CO  attainment  date  for 
the  NYCMSA.  EPA  had  received  letters 
of  concurrence  on  New  Jersey's 
extension  request  from  New  York  and 
Connecticut.  Although  the  CMSA  area 
failed  to  meet  the  December  31, 1995 
CO  attainment  date,  the  CMSA  has 
shown  the  progress  requisite  to  the 
extension  authorized  by  section 
186(a)(4)  of  the  Act.  This  action  extends 
the  attainment  date  from  December  31, 
1995,  to  December  31, 1996  for  the 
entire  NYCa^SA. 

EPA  has  reviewed  this  request  for  a 
one-year  extension  of  the  CO  attainment 
date  for  the  NYCMSA  nonattainment 
area  for  conformance  with  the  CAA 
enacted  on  November  15, 1990.  EPA  has 
determined  that  this  action  conforms 
with  those  requirements.  EPA  is 
publishing  this  action  without  a  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  this  attainment 
date  extension  should  adverse  or  critical 
comments  be  filed.  This  final  action  will 
be  effective  January  6, 1997,  unless,  by 
December  5, 1996,  adverse  or  critical 
comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action  before  its 
effective  date.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
January  6, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiire 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  will  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
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IV.  Admlnlstrativ* 

Executive  Order  12866 

Thia  actioo  has  been  claaaiflod  u  a 
Table  3  action  for  signature  by  tbe 
Regional  Adminlatrator  under  tbe 
prooeduraa  publiabed  in  tbe  Federal 
RegMar  on  January  19.  1989  (54  PR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nicbols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
reguiatory  action  from  E.O.  12866 
review. 

Regulatory  Flexibility  Act 

Under  tbe  Reguiatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  pref>are 
a  regulatory  flexihility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  Impact  on  a  substantial 
number  of  smali  entities.  Small  entities 
Include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

Attainment  date  extensions  under 
section  186.  as  with  SIP  approvals 
under  section  1 10  and  subchapter  I,  part 
D  of  the  Act.  do  not  create  any  new 
requirements.  Therefore,  because  tbe 
granting  of  the  NYCMSA  one- year  CO 
attainment  date  extension  does  not 
impose  any  new  requirements.  I  certify 
that  it  does  not  have  a  significant  imfwct 
on  any  small  entities.  Moreover,  due  to 
the  nature  of  the  Federal-state 
relationship  under  the  Act.  preparation 
of  a  regulatory  fiexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co  v  E.P.A..  427  U.S. 
246.  256-66  (S.Ct.  1976);  42  U.S.C 
7410(a)(2). 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1 995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  tiiat 
may  result  m  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  milhon  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 


informing  and  advising  sny  small 
governments  tbat  may  be  significantly 
or  uniquely  impacted  by  tbe  rule. 

EPA  has  detsnnined  that  an 
attainment  date  extension  does  not 
include  a  Federal  m«iiH«t«  that  may 
result  in  — Mmat«H  annual  costs  of  $1(X) 
million  or  more  to  either  State,  locsl,  or 
tribal  govsnunants  in  tbe  sggrsgste,  or 
to  tbe  pdvste  sector.  A  WnHtng  than  an 
area  should  be  granted  a  one-year 
extension  of  tbe  sttsinment  date 
consists  of  factual  determinations  based 
on  air  qiiality  considerations  snd  the 
sress's  oomplianos  with  certain  prior 
requirements,  and  imposes  no  new 
Federal  requirements.  Accordingly,  no 
additional  cosU  to  Sute.  local,  or  tribal 
governments,  or  to  the  private  sector, 
resuit  frx>m  tliis  action. 

SubmiBtion  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  tbe  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  □'A 
submitted  a  report  r-rmtaining  this  rule 
and  other  required  information  to  tbe 
U.S.  Senate,  the  U.S.  House  of 
Repreeentatlves  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
use.  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  tbe  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  SUtes 
Court  of  Appeals  for  tbe  appropriate 
circuit  by  January  6.  1997.  Filing  a 
(>etition  for  reconsideration  by  the 
Administrator  of  tliis  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  pMtitlon 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2),  42  U.S.C  7607(b)(2). 

List  of  Subjects  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  15. 1996. 
WilUam  |.  Mmxfwtki, 
Deputy  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART62— (AMENDEO] 

1.  Tbe  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aatharily:  42  U.S.C  7401-7671q. 

Subpwt  H    ConfMCtfcut 

2.  Section  52.372  is  added  to  read  as 
follows: 


Pursusnt  to  section  186(s)(4)  of  the 
Clean  Air  Act,  as  smended  in  1990,  the 
Regional  Administrator  hereby  extend 
for  one  year  (until  December  31, 1996) 
the  attainment  date  for  tbe  New  York- 
Northern  New  Jersey-Long  Island 
Consolidated  Metropolitan  SUtistical 
Carbon  Monoxide  nonattainment  area. 


3.  Section  52.1572  is  added  to  reed  as 
follows: 


f82.1S72 

Pursuant  to  section  186(s)(4)  of  the 
Clesn  Air  Act.  as  amended  in  1990,  the 
Regional  Administrator  hereby  extends 
for  one  year  (until  December  31, 1996) 
the  attainment  date  for  the  New  York- 
Northern  New  Jersey-Long  Island 
Consolidated  Metropolitan  Statistical 
Carbon  Monoxide  nonattainment  area. 

Subpwl  HH— Mvw  Yoffc 

4.  Section  52.1672  is  added  to  reed  as 
follows: 


182.1672 

Pursuant  to  section  186(s)(4)  of  the 
Qean  Air  Act.  as  amended  in  1990.  the 
Regional  Administrator  hereby  extends 
for  one  year  (until  December  31, 1996) 
the  attainment  date  for  the  New  York- 
Northern  New  Jersey-Long  Island 
Consolidated  Metropolitan  Statistical 
Carbon  Monoxide  nonattaiiunent  area. 
(FR  Doc  96-28197  Filed  11-4-96;  S:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
■nrtlliiM  AdntlnlstfBtlon 
46CFRPW1221 

[DodistNc.R-iaq 
RIN2106-AC83 

Regulated  Transactions  imrolvino 
Documantad  Vaaaala  and  Olhar 
Marttlina  Inlaraats;  InflatkNi 
Adfuatmant  of  Civil  Monalary  Panalttaa 

AQDICY:  Maritime  Administration,  DOT. 
action:  Final  rule. 
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StJMMARY:  In  accordance  with  the 
Federal  Civil  Mcmetary  Penalty  Inflation 
Adjustment  Act  of  1996,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996,  this  final  rule  incorporates 
inflation  adjtistments  for  the  civil 
monetary  penalties  described  in 
procedural  regulations  of  the  Maritime 
Adminstration  (MARAD)  contained  in 
Subpart  E  of  46  CFR  Part  221. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
November  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edmund  T.  Sommer,  Jr.,  Chief,  Division 
of  General  and  International  Law, 
Maritime  Administration,  Tel.  (202) 
366-5181,  Fax.  (202)  366-7485. 

8UPPI.EMENTARY  INFORMATION: 

The  Debt  Collection  Improvement  Act 
of 1996 

In  an  effort  to  maintain  the  remedial 
impact  of  civil  money  penalties  (CMPs) 
and  promote  compliance  with  law,  the 
Federal  Civil  Monetary  Penalty  Inflation 
Adjustment  Act  of  1990  (P.L.  101-410) 
was  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (P.L.  104-134) 
to  require  Federal  agencies  to  regularly 
adjust  certain  CMPs  for  inflation.  As 
amended,  the  law  requires  each  agency 
to  make  an  initial  inflationary 
adjustment  for  all  applicable  CMPs, 
with  specified  exemptions,  and  to  make 
further  adjustments  at  least  once  every 
four  years  thereafter. 

The  Debt  Collection  Improvement  Act 
of  1996  further  stipulates  that  any 
resulting  increases  in  a  CMP  due  to  the 
calculated  inflation  adjustments  (i) 
should  apply  only  to  the  violations  that 
occur  after  October  23, 1996,  the  Act's 
effective  date,  and  (ii)  should  not  exceed 
10  percent  of  the  penalty  indicated. 

Method  of  Calculation 

Under  the  Act,  the  inflation 
adjustment  for  each  applicable  CMP  is 
determined  by  increasing  the  maximum 
CMP  amount  per  violation  by  the  cost 
of  living  adjustment.  The  "cost  of 
living"  adjustment  is  defined  as  the 
percentage  of  each  CMP  by  which  the 
Consiuner  Price  Index  (CPI)  for  the 
month  of  June  of  the  calendar  year 
preceding  the  adjustment  exceeds  the 
CPI  for  the  month  of  June  of  the 
calendar  year  in  which  the  amount  of 
the  CMP  last  set  or  adjusted  pursuant  to 
law.  Any  calculated  increase  under  this 
adjustment  is  subject  to  a  specific 
rounding  formula  set  in  the  Act. 

C/vi7  Penalties  Under  46  U.S.C.  31309 
and  31330;  46  App.  U.S.C.  808 

MARAD  has  provisions  in  its 
regulations  at  46  CFR  Part  221 
prescribing  procedures  for  three  dvil 


penalties  that  it  may  assess  under  the 
following  authorities: 

1.  46  U.S.C  31309— a  general  civil 
penalty  of  up  to  $10,000  for  violation  of 
46  U.S.C.  Chapter  313— Commercial 
Instruments  and  Maritime  Liens. 

2.  46  U.S.C  31330— a  penalty  of  up  to 
$25,000  for  violaticm  of  46  U.S.C  31328 
or  31329.  relating  to  requirements  for 
trustees  of  mortgaged  vessels  and  vessel 
interests  and  purd^asers  of  documented 
vessels  under  order  of  a  district  court. 

3.  46  App.  U.S.C  808— a  penalty  of 
up  to  $10,000  for  the  unlawful  transfer 
of  a  documented  vessel  or  interests 
therein. 

MARAD  is  amending  its  regulations  at 
46  CFR  221.61  to  adjust  the  maximum 
amotmt  of  each  of  these  three  civil 
monetary  penalties.  Each  of  the  $10,000 
maximum  penalties  is  being  increased 
to  $11,000.  The  $25,000  maximum 
penalty  is  being  increased  to  $27,500. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review),  and  Department 
of  Transportation  (DOT)  Regulatory 
Policies:  P.L  104-121. 

This  final  rule  is  exempt  from  review 
by  OMB  under  E.0. 12866  because  it  is 
limited  to  the  adoption  of  statutory 
language  without  interpretation.  It  also 
is  not  considered  a  major  rule  for 
purposes  of  Congressional  review  imder 
P.L.  104-121.       . 

Administrative  Procedure  Act 

The  Administrative  Procedure  Act  (5 
U.S.C.  553)  provides  an  exception  to  the 
notice  and  comment  procedures  because 
they  are  unnecessary  or  contrary  to  the 
public  interest.  MARAD  finds  that 
under  5  U.S.C.  553(b)(3)(B)  good  cause 
exists  for  dispensing  with  notice  and 
comment  since  this  rule  only 
implements  statutory  authority  as 
mandated  in  P.L.  104-134,  with  no 
issues  of  policy  discretion.  Accordingly, 
opportunity  for  public  conunent  is 
unnecessary. 

Federalism 

MARAD  has  analyzed  this  rulemaking 
in  accordance  with  principles  and 
criteria  contained  in  E.0. 12612  and  has 
determined  that  these  regulations  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility 

The  Maritime  Administrator  certifies 
that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Any  penalties  that  may  be  assessed  by 
MABLAD  will  be  based  on  the  nature  of 
the  violation  and  not  the  size  of  the 


entity.  The  aggregate  impact  of  any 
enforcement  action  that  might  be  taken 
by  MARAD  on  violations  can  be 
expected  to  have  a  negligible  impact  on 
small  business  entities. 

EnvironmeBtal  Assessment 

MARAD  has  concluded  that  thisfinal 
rule  has  no  environmental  impact  and 
that  an  environmental  impact  statement 
is  not  reqmred. 

Paperwork  Redaction 

This  rulemaking  contains  no  new  or 
amended  information  collection  or 
recordkeeping  requirements  v^ch  have 
been  or  require  approval  by  the  Office 
of  Management  and  Budget.  This  rule 
does  not  impose  any  unfonded 
mandates. 

List  of  Subjects  in  46  CFR  Part  221 

Maritime  carriers.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Trust  and  trustees. 

Accordingly,  46  CFR  Part  221  is 
amended  as  follows; 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  46  App.  U.S.C  802.  803,  808, 
835.  839,  841a,  114(b).  1195;  46  U.S.C  chs. 
301  and  313: 49  U.S.C  336;  49  CFR  1.66 

2.  Section  221.61  is  revised  to  read  as 
follows: 

f  221 .61    Purpose. 

This  subpart  describes  procedures  for 
the  administration  of  civil  penalties  that 
the  Maritime  Administration  may  assess 
under  46  U.S.C.  31309  and  31330,  and 
section  9(d)  of  the  Shipping  Act,  1916, 
as  emended  (46  App.  U.S.C.  808(d), 
pursuant  to  49  U.S.C.  336. 

Note:  Pursuant  to  46  U.S.C.  31309.  a 
general  penalty  of  not  more  tlian  Si  1 ,000 
may  be  assessed  for  each  violation  of  chapter 
313  or  46  U.S.C  subtitle  III  administered  by 
the  Maritime  Administration,  and  the 
regulations  in  tliis  part  that  are  promulgated 
thereunder,  except  that  a  person  violating  46 
U.S.C.  31328  or  31329  and  the  regulations 
promulgated  thereunder  is  liable  for  a  civil 
penalty  of  not  more  than  S27,500  for  each 
violation.  A  person  that  charters,  sells, 
transfiers  or  mortgages  a  vessel,  or  an  interest 
therein,  in  violation  of  46  App.  U.S.C.  808  is 
liable  for  a  civil  {>enalty  of  not  more  than 
SI  1,000  for  each  violation.  These  penalty 
amounts  are  in  accordance  with  Public  Law 
101-410,  as  amended  by  Public  Law  104- 
134.  Criminal  penalties  may  also  apply  to 
violations  of  these  statutes. 

By  Order  of  the  Maritime  Administrator. 

Dated:  October  31, 1996. 
Joel  C  Ridiard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  96-28415  Filed  11-4-96;  8:45  am) 
BSJJNQ  coos  4eie-ei-p 
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DEPARTMENT  OF  COMMERCE 

NatkNMl  Oceanic  and  Atmoaphartc 
Adntinistratfon 

50  CFR  Part  648 

IDoctol  No.  96111627O-630aO2:  LD. 

losaaaq 

FialMriaa  of  Iha  Nofttiaaalam  Unhad 
Statia.  Summar  Flounder  Flahary 

AQCNCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest. 

auMMAMY:  NMFS  announces  thai  the 
summer  flounder  commercial  quota 
available  to  the  Commonwealth  of 
Virginia  (Virginia)  has  been  harvested. 
Vessels  issued  a  commercial  Federal 
fisheries  permit  for  the  summer 
flounder  fishery  may  not  land  summer 
flounder  in  Virginia  for  the  remainder  of 
calendar  year  1996.  unless  additional 
quota  becomes  available  through  a 
transfer.  Regulations  governing  the 
summer  flounder  fishery  require 
publication  of  this  notification  to  advise 
that  the  quota  has  been  harvested  and  to 
advise  vessel  and  dealer  permit  holders 
that  no  commercial  quota  is  available 
for  landing  summer  flounder  in  that 
state. 

EFfecnvt  OATl:  October  31.  1996, 
through  December  31,  1996. 
KM  FURTHER  »<FOfMAT10N  CONTACT: 
Regina  Spallone,  Fishery  Policy 
Analyst.  508-281-9221. 
8UPFLEMENTARV  aiKMMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  848.  subparts  A  and  C.  The 
regulations  require  annual  speciHcation 
of  a  commercial  quota  that  is 
apportioned  among  the  states  bt)m 
North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percentage  allocated  to 
each  state  is  described  in  §648.100. 
Amendment  7  to  the  Fishery 
Management  Flan  for  the  Summer 
Flounder  Fishery  (November  24.  1995. 
60  FR  57955)  revised  the  fishing 
mortality  rate  reduction  schedule  for 
summer  flounder,  and  the  revised 
schedule  was  the  basis  for  establishing 
the  1996  quota.  The  total  commercial 
quota  for  summer  flounder  for  the  1996 
calendar  year  was  adopted  to  ensure 
achievement  of  the  fishing  mortality  rate 
of  0.41  for  1996  and  is  set  equal  to 
11.111.298  lb  (5.040.000  kg)  (January  4. 
1996,  61  FR  291).  The  percentage 
allocated  to  vessels  landing  summer 
flounder  in  Virginia  is  21.31676  percent 
or  2,368.569  lb  (1,074,365  kg).  On 


March  13. 1996  (61  FR  10286),  the  State 
of  North  Carolina  transfiarred  5.773  lb 
(2,619  kg)  of  summer  flounder  quota  to 
Virginia.  The  resulting  Quota  for 
Virginia  was  2.374,342  lb  (1.076.983  kgj. 

Section  648.100(d)  providM  that  any 
overages  of  the  commertnal  quota  « 
landed  in  any  state  be  deducted  from 
that  state's  annual  quota  for  the 
following  year.  In  calendar  year  1995,  a 
total  of  3,355,838  lb  (1,522,183  kg)  were 
landed  in  Virginia.  The  amount 
allocated  for  Virginia  landings  in  1995 
was  3.182,177  lb  (1,443,411  kg),  creating 
an  overage  of  173.661  lb  (78.771  kg)  that 
was  deducted  from  the  amount 
allocated  for  landings  in  that  state 
during  1996  (April  5.  1996.  61  FR 
15199).  The  resulting  1996  quota  for 
Virginia  is  2.200.681  lb  (998,212  kg). 

Section  648.101(b)  requires  the 
Regional  Administrator.  Northeast 
Region  (Regional  Administrator)  to 
monitor  state  commercial  quotas  and  to 
determine  when  a  state  commercial 
quota  has  been  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  a  notification  in  the  Federal 
Renator  advising  a  state  and  notifying 
Federal  vessel  and  dealer  permit  holders 
that,  effective  upon  a  specific  date,  the 
state's  commercial  quota  has  been 
harvested  and  no  commercial  quota  is 
available  for  landing  summer  flounder 
in  that  state.  The  Regional 
Administrator  has  determined  that  the 
1996  summer  flounder  quota  allocation 
for  vessels  landing  in  Virginia  has  been 
harvested. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree,  as  a 
condition  of  the  permit,  not  to  land 
summer  flounder  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 
available.  Therefore,  effective  October 
31.  1996.  through  December  31.  1996. 
further  landings  of  summer  floimder  in 
Virginia  by  vessels  holding  commercial 
Federal  fisheries  permits  are  prohibited 
for  the  remainder  of  the  1996  calendar 
year,  unless  additional  quota  becomes 
available  through  a  transfer  and  is 
announced  in  tLe  Federal  Ragiater. 
Federally  permitted  dealers  are  also 
advised  that  effective  on  October  31. 
1996.  through  December  31. 1996,  they 
may  not  purchase  summer  flounder 
from  federally  permitted  vesaels  that 
land  in  Virginia  for  the  remainder  of  the 
calendar  year,  or  until  additional  quota 
becomes  available. 

OaMification 

This  action  is  required  by  SO  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12866. 

AuAotity:  16  U.S.C  1801  et  seq. 


Dated:  October  30, 1996. 
Gary  C  Matlack. 

Dinctor.  Office  of  Sustainable  Fisheries, 
National  h4arine  Fisheries  Service. 
[FR  Doc.  96-28362  Filed  10-31-96;  10:28 
am) 

000*  »i«-«a-p 


SO  CFR  Part  660 

[Doctoi  No.  961227306-8306-01;  LD. 

loaaaeA] 

Flahartaa  Off  Wect  Coaat  Stalaa  and  in 
the  Wadam  PacHlcj  Padflc  Coaat 
QftHindftah  Rahary;  Trip  Umh 
Raductlona 

AOB4CY:  National  Marine  Fisheries 
Service  (I^IMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKM:  Fishing  restrictions:  request  for 
comments. 


NMFS  announces  further 
restrictions  to  the  Pacific  Coast 
groundfish  fishery  for  yellowtail 
rockfiish.  This  action  is  authorized  by 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP),  which  governs  the 
groundfish  fishery  off  Washington, 
Oregon,  cmd  California.  This  restriction 
is  intended  to  keep  landings  as  close  as 
possible  to  the  1996  harvest  guideline 
for  yellowtail  rockfish. 

DATES:  Effective  fit>m  0001  hours  (local 
time)  November  1, 1996,  until  the 
effective  date  of  the  1997  annual 
sp>ecifications  and  management 
measiues  for  the  Pacific  Coast 
groundfish  fishery,  which  will  be    ° 
published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
November  20,  1996. 

AOONCSSCS:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator. 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN-C15700.  Seattle,  WA  98115- 
0070:  or  Hilda  Diaz-Soltero, 
Administrator.  Southwest  Region. 
National  Marine  Fisheries  Service,  501 
West  Ooean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213. 

FOR  FURTHER  MFORMATION  OONTACT: 
William  L  Robinson  at  206-526-6140: 
or  Rodney  Mclnnis  at  310-980-4040. 

•UPPLEMCNTARV  WtFOnUVOH:  The 

following  changes  to  routine 
management  measures  for  yellowtail 
rockfish  were  recommended  by  the 
Pacific  Fishery  Managranent  Council 
(Council),  in  consultation  with  the 
States  of  Washington,  Oregon,  and 
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California,  at  itsOctober  22-25. 1996. 
meeting  in  San  Francisco.  CA. 

Yellowtail  rockfish  is  one  component 
of  the  S^MStes  complex  and  is  managed 
with  different  harvest  guidelines  and 
trip  limits  north  and  south  of  Cape 
Lookout.  OR  (45''20'15"  N.  lat.).  South 
of  Cape  Mendocino.  CA  (40»30'  N.  lat.) 
there  is  no  specific  harvest  gwdeline  or 
trip  limit  for  yellowtail  rocldfish,  other 
than  the  overall  limit  for  the  Sebastes 
complex.  The  northern  harvest 
guideline  for  yellowtail  rockfish  (which 
includes  the  U.S.  portion  of  the 
Vancouver  area  plus  the  Columbia  area 
north  of  Cape  Lookout)  is  3.590  mt,  and 
the  southern  harvest  guideline  (for  the 
Columbia  area  south  of  Cape  Lookout 
plus  the  Eureka  area)  is  2.580  mt. 

In  January  1996.  the  limited  entry  trip 
limit  for  the  Sebastes  complex  was 
70,000  lb  (31,752  kg)  cumulative  per  2- 
month  period  north  of  Cape  Lookout, 
and  could  include  no  more  than  32.000 
lb  (14,515  kg)  yellowtail  rockfish  and 
18.000  lb  (8.165  kg)  canary  rockfish  (61 
FR  279.  January  4. 1996).  On  September 
1. 1996  the  2-month  cimiulative  trip 
limit  for  yellowtail  rockfish  was 
reducea  to  20.000  lb  (9.072  kg)  (61  FR 
47089,  September  6. 1996).  At  the  same 
time,  the  resumption  of  1-month 
cumulative  trip  limits  in  November  and 
December  1996  was  announced  for 
greater  management  flexibility.  The 
change  to  1 -month  cumulative  trip 
hmits  also  removed  the  provision  that 
enabled  60  percent  of  the  2-month 
cumulative  trip  limit  to  be  landed  in 
one  of  the  two  months. 

The  best  available  information  at  the 
October  1996  Coimcil  meeting  indicated 
that  2.808  mt  of  yellowtail  rockfish  had 
been  taken  north  of  Cape  Lookout 
through  September  30. 1996.  If  no 
action  is  taken,  the  3.590-mt  harvest 
gmdeline  for  this  area  would  be  reached 
by  late  October-early  November  1996, 
and  the  harvest  guideline  would  be 
exceeded  by  5  percent  by  the  end  of  the 
year.  The  Council  recommended  an 
immediate  reduction  in  the  cumulative 
trip  limit  for  yellowtail  rockfish  north  of 
Cape  Lookout,  from  20.000  lb  (9.072  kg) 
cumulative  per  2-month  period  to  6,000 
lb  (2,722  kg)  cumulative  per  1-month 
period  starting  November  1. 1996.  The 
1 -month  cumulative  trip  limits  in 
November  and  December  1996  also 
apply  to  the  Sebastes  complex  and 


canary  rockfish  north  of  Cape  Lookout 
and  are  the  same  as  annoimced  on 
September  6, 1996.  at  61  FR  47089: 
35.000  lb  (15,876  kg)  for  the  Sebastes 
complex,  and  9.000  lb  (4,082  kg)  for 
canary  rockfish.  The  1-month 
cumulative  trip  limits  for  the  Sebastes 
complex  between  Cape  Lookout  and 
Cape  Mendocino,  CA  (40'30'  N.  lat.) 
also  are  the  same  as  announced  on 
September  6, 1996.  at  61  FR  47089  for 
November  and  December  1996:  50.000 
lb  (22.680  kg)  for  the  Sebastes  complex. 
35.000  lb  (15.876  kg)  for  yellowtail 
rockfish,  and  9,000  lb  (4,082  kg)  for 
canary  rockfish. 

NMFS  Action 

NMFS  concurs  with  the  Council's 
recommendation,  which  is  intended  to 
keep  landings  of  yellowtail  rockfish  as 
close  as  possible  to  its  1996  harvest 
guideline.  The  trip  limit  changes  apply 
to  both  the  limited  entry  and  open 
access  fisheries,  including  exempt  trawl 
gear  used  to  harvest  pink  shrimp  and 
prawns.  In  addition,  as  stated  in  the 
annual  management  measures  at  61  FR 
279  (January  4. 1996).  "A  vessel 
operating  in  the  open  access  fishery 
must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open  access  fishery:  or  for  the  same  gear 
and/or  subarea  in  the  limited  entry 
fishery  *  •  •" 

The  annual  management  measures 
published  at  61  FR  279,  January  4, 1996, 
as  amended,  are  modified  as  follows: 

1.  Paragraph  IV.C.(2)(a)(i)(B)  of  the 
aimual  management  measures  for 
yellowtail  rodcfish  and  the  Sebastes 
complex  north  of  Cape  Lookout  is 
revised  to  read  as  follows: 

IV.  •  •  • 

C  *  *  * 

(2)  •  •  • 

(a)  •  •  • 

(i)  •  *  • 

(B)  November-December  1996.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  north  of 
Cape  Lookout  is  35,000  lb  (15,876  kg) 
per  vessel  per  1-month  period.  Within 
this  cumulative  trip  limit  for  the 
Sebastes  complex,  no  more  than  6,000 
lb  (2,722  kg)  may  be  yellowtail  rockfish 
taken  and  retained  north  of  Cape 
Lookout,  and  no  more  than  9.000  lb 
(4,082  kg)  may  be  canary  rockfish. 


2.  Par^raph  IV.C.(3)(b)  of  the  annual 
management  measures  for  yellowtail 
rockfish  and  the  Sebastes  complex  is 
revised  to  read  as  follows: 

IV.  *  •  • 

c  *  *  * 

(3)  •  • 

(b)  Open  access  fishery.  If  smaller 
than  the  limits  at  paragraph  IV.I.  of  the 
aimual  management  measures,  the 
following  cimiulative  monthly  trip 
limits  apply  (within  the  limits  at 
paragraph  IV.I.)  during  November- 
December  1996:  For  this  Sebastes 
complex.  35.000  lb  (15.876  kg)  north  of 
Cape  Lookout.  50.000  lb  (22,680  kgi 
between  Cape  Lookout  and  Cape 
Mendocino,  and  100,000  lb  (45,359  kg) 
south  of  Cape  Mendocino;  for  yellowtail 
rockfish.  3.000  lb  (1,361  kg)  north  of 
Cape  Lookout,  and  35,000  lb  (15,876  kg) 
between  Cape  Lookout  and  Cape 
Mendocino:  for  bocaocio.  30.000  lb 
(13.608  kg)  south  of  Cape  Mendocino; 
and,  for  canary  rockfish,  9,000  lb  (4,082 
kg)  coastwide. 

Qassification 

These  actions  are  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  these  actions  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determinations  are  based  are  available 
for  public  inspection  at  the  office  of  the 
Administrator.  Northwest  Region, 
NMFS  (see  ADDRESSES)  during  business 
houra.  Because  of  the  need  for 
immediate  action  to  slow  the  rate  of 
harvest  of  yellowtail  rockfish,  and 
because  the  public  had  an  opportunity 
to  comment  on  the  action  at  the  October 
1996  Council  meeting,  NMFS  has 
determined  that  good  cause  exists  for 
this  document  to  be  published  without 
affording  a  prior  opportimity  for  public 
comment  or  a  30-day  delayed 
effectiveness  period.  These  actions  are 
taken  under  the  authority  of  50  CFR 
660.323Cb)(l)(i)  and  are  exempt  from 
review  under  E.O.  12866. 

Antheriiy:  16  U.S.C.  1801  et  seq. 

Dated:  October  31. 1996. 
Kkfaard  W.  Snrdi, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc  96-28402  Filed  10-31-96;  2:40  pm) 
I  coot  asis-a-F 
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Fedaral  Ragkto- 
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na  section  of  the  FEDERAL  REGISTER 
contame  notices  to  the  putikc  o4  ttw  proposed 
issuance  of  rules  and  raguiatxins.  The 
purpose  of  tftese  notices  is  to  give  interested 
peraora  an  opportunity  to  participate  m  ttw 
rule  making  pnor  to  the  adoption  of  the  final 
futas. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1605 

Corracdon  of  Admlnlstrativ*  ErrorB 

AQENCY:  Federal  Retirement  Thrift 
Investment  Board. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  a  proposed 
revision  to  the  Board's  existing  Error 
Correction  Regulations.  The  proposed 
revision  reorganizes  the  regulations  to 
make  them  more  concise  and  easy  to 
read,  reflects  changes  in  Board  policy 
and  procedures  adopted  since 
publication  of  the  regulations  in  1987, 
and  eliminates  provisions  that  no  longer 
apply. 

DATES:  Comments  must  be  received  on 
or  before  December  5. 1996. 
AOORESS^S:  Comments  may  be  sent  to: 
Elizabeth  S.  Woodruff.  Federal 
Retirement  Thrift  Investment  Board. 
1250  H  Street.  N.W..  Washington.  D.C. 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  S.  Woodruff.  (202)  942-1661. 
SUPPI.EMENTARV  INFORMATKM:  Interim 
regulations  governing  error  correction 
relating  to  the  Thrift  Savings  Plan  (TSP) 
were  pubUshed  in  the  Federal  Ra^ater 
on  May  13,  1987  (52  FR  17919)  and  July 
22.  1987  (52  FR  27527).  The  final 
regulations,  found  at  5  CFR  Part  1605. 
were  published  in  the  Federal  Register 
on  December  4,  1987  (52  FR  46314).  The 
present  proposal  revises  the  final 
regulations.  This  proposed  revision 
includes  several  substantive  changes  in 
the  procedures  by  which  administrative 
errors  are  corrected,  as  well  as  non- 
substantive editorial  changes  in  style 
and  organization. 

The  proposed  revision  has  been 
divided  into  four  subparts.  Subpart  A 
contains  definitions  of  terms  used  in 
this  part.  The  definition  section  has 
been  expanded  to  encompass  a  wider 


range  of  terms  than  was  included  in  the 
existing  regulation.  The  expanded 
definition  section  is  consistent  with  the 
definitions  contained  in  5  CFR  Part 
1606,  and  should  eliminate  potential 
confusion  or  conflict  between  the 
provisions  of  the  two  parts.  In  addition, 
the  proposed  revision  refers  to  Part  1606 
where  such  references  clarify  the 
relationship  between  the  two  parts. 

Subpart  B  applies  to  employing 
agency  errors.  The  proposed  revision 
has  been  reorganized  for  clarity  into 
separate  subparts  for  employing  agency 
errors  and  for  Board  or  TSP 
recordkeeper  errors.  Board  and  TSP 
recordkeeper  errors  are  addressed  in 
Subpart  C 

The  existing  regulations  contain  two 
largely  duplicative  sections:  §  1605.2, 
Failure  to  participate  or  delay  in 
participation,  and  §  1605.3.  Insufficient 
contribution.  The  propbaed  revision 
combines  these  sections  in  §  1605.2. 
makeup  of  missed  or  insufficient 
contributions,  without  substantive 
change  in  the  essential  rules  of  the 
existing  regulation.  Employing  agencies 
are  responsible  for  promptly  making  up 
employer  contributions  (agency 
automatic  (1%)  contributions  and 
agency  matching  contributions)  that 
they  are  obligated  to  make  but  have  not 
made.  If  employee  contributions  have 
not  been  made  due  to  an  employing 
agency  error,  the  participant  may 
establish  a  schedule  of  makeup 
contributions  to  be  deducted  from 
current  pay  in  addition  to  any  regular 
TSP  contributions  the  participant  may 
be  making.  The  employing  agency  is 
also  responsible  for  contributing  any 
applicable  agency  matching 
contributions  on  the  missed  employee 
contributions,  but  only  when  the 
participant  makes  up  the  employee 
contributions. 

Section  1605.4  of  the  existing 
regulations,  titled  "Excess  deduction  or 
contribution,"  addresses  removal  by 
employing  agendee  of  contributions 
frt>m  participants'  accounts.  The 
proposed  revision  deals  with  that 
subject  in  §  1605.3.  which  incorporates 
more  detailed  rules  for  removal  of 
contributions  than  were  included  in 
§  1605.4  of  the  existing  regulations.  In 
particular.  §  1605.3  describes 
information  employing  agencies  must 
submit  on  negative  adjustment  records, 
the  processing  of  negative  adjustment 
records  (including  calculation  of 


investment  gains  and  losses  on  the 
money  that  is  removed),  and  the  manner 
in  which  the  money  will  be  removed 
from  the  participants'  accounts. 
Difiierent  rules  apply  to  investment 
gains  or  losses  for  employee 
contributions  and  employer 
contributions. 

Sections  1605.9  and  1605.10  of  the 
existing  regulations  address  TSP 
contributions  related  to  back  pay  awards 
or  other  retroactive  pay  adjustments. 
Those  issues  are  addrmsed  in  §  1605.4 
of  the  proposed  revision,  which 
contains  mora  detail  about  the  types  of 
elections  a  participant  is  entitled  to 
make  when  he  or  she  is  reinstated 
without  a  break  in  service  after  reversal 
of  a  wrongful  separation.  The  proposed 
revision  clarifies  that,  for  purposes  of 
computing  lost  earnings  on  makeup 
con&ibutions  that  relate  to  the  i>eriod  of 
wrongful  separation,  th'e  {>aiticipant 
may  not  choose  investment  funds  with 
the  benefit  of  hindsight  concerning  the 
performance  of  the  TSP  investment 
funds.  Earnings  will  be  calculated  at  the 
G  Fund  rate  of  retxim  up  to  the  date  of 
any  interfund  transfer  that  was  made  by 
the  participant  during  the  period  of 
separation.  From  the  date  of  the 
interfund  transfer  forward,  the  lost 
earnings  will  be  calculated  as  if  the 
money  had  been  invested  in  accordance 
with  the  percentages  elected  for  the 
interfund  transfer. 

This  approach  is  consistent  with,  and 
raiterates.  the  rules  established  in  Part 
1606  (which  addresses  the  payment  of 
lost  earnings  attributable  to  employing 
agency  errors),  particularly  §  1606.11(c). 
As  in  the  existing  regulations,  the 
proposed  revision  sets  forth  different 
rules  for  back  pay  awards  or  other 
retroactive  pay  adjustments  for  periods 
during  which  the  participiant  remained 
employed  by  the  Federal  Government. 

Section  1605.5  governs  situations 
whera  employing  agencies  have 
erroneously  classified  participants' 
retirement  coverage  (e.g.,  FERS  or 
GSRS).  This  issue  was  previously 
addressed  in  §  1605.11.  The  proposed 
revision  provides  mora  detailed  rules 
than  the  existing  regulation.  Under  the 
proposed  revision,  different  rules  apply 
for  a  FERS  participant  who  has  been 
misclassified  as  CSRS  and  a  CSRS 
participant  who  has  been  misclassified 
as  FERS. 

Section  1605.6  of  the  proposed 
revision  provides  for  the  employing 
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agencies  to  establish  procedures  for 
processing  claims  for  correction  of 
agency  errors.  This  section  also  provides 
time  limits  for  filing  such  claims.  The 
proposed  revision  retains  without 
substantive  change  the  rules  that  apply 
to  claims  filed  with  employing  agencies 
imder  existing  §  1605.8. 

Subpart  C  applies  to  errors  conunitted 
by  the  Board  or  the  TSP  recordkeeper, 
not  errors  committed  by  employing 
agencies.  Some  Board  or  recordkeeper 
errors,  as  addressed  in  §  1605.7,  must  be 
corrected  by  crediting  earnings  (positive 
or  negative)  to  a  participant's  account  in 
order  to  make  the  participant  whole 
with  respect  to  earnings  the  account 
would  have  received  had  the  error  not 
occurred.  Such  payments  of  lost 
earnings  are,  in  effect,  paid  by  the  rest 
of  the  TSP  participants,  as  if  they  were 
administrative  expenses  of  the  Plan. 
Such  lost  earnings  should  not  be 
confused  with  those  payable  under  Part 
1606,  which  are  paid  not  by  the  Plan  but 
by  employing  agencies  that  make  errors 
relating  to  TSP  accounts.  Section  1605.7 
also  covers  other  errors  that  can  be 
corrected  by  the  TSP,  such  as  reversal 
of  taxable  loan  distributions  caused  by 
Board  or  TSP  recordkeeper  errors  or 
erroneous  processing  of  court  orders. 

Section  1605.8  of  the  proposed 
revision  contains  rules  for  processing 
claims  for  correction  made  by  Plan 
participants  to  the  TSP  recordkeeper  or 
the  Board.  The  proposed  rules  adopt  the 
informal  claims  process  that  has 
evolved  over  the  course  of  the  Board's 
operations.  Claims  may  be  made  in 
writing  to  the  TSP  recordkeeper  or  to 
the  Board.  There  is  no  required  format 
for  presenting  a  claim;  a  letter  setting 
forth  the  nature  of  the  claim  and  the 
correction  sought  is  sufficient.  A 
participant  may  request  review  by  the 
Board  of  a  denial  issued  by  the  TSP 
recordkeeper.  All  decisions  by  the 
Board  are  final  administrative  decisions. 
Section  1605.8  also  contains  time  limits 
for  filing  claims  or  requesting 
reconsideration  of  the  denial  of  a  claim 
by  the  TSP  recordkeeper. 

Subpart  D  contains  miscellaneous 
provisions  not  addressed  by  other 
subparts  of  the  proposed  revision. 

Section-by*Section  Analysis 

Subpart  A — Definitions 

Section  1605.1  contains  definitions  of 
terms  ased  in  this  part.  Important 
additions  to  this  section  are  the 
definitions  of  "employing  agency  error," 
"Board  error,"  and  "recordkeeper 
error."  These  terms  warrant  definition 
because  they  describe  the  errors  that 
give  rise  to  corrections  under  this  part. 


The  definitions  are  intentionally 
broad  so  that  participants  will  be 
encouraged  to  seek  correction  whenever 
they  are  denied  rights  given  in 
applicable  statutes  or  regulations.  When 
the  Board,  the  TSP  recordkeeper,  or  an 
employing  agency  foils  to  follow 
procedures  provided  in  bulletins  or 
other  communication  materials   ' 
provided  to  participants  or  employing 
agencies,  participants  should  be  able  to 
expect  that  those  procedures  will  be 
followed,  and  to  obtain  correction  imder 
this  part  when  they  are  not.  However, 
other  forms  of  relief,  such  as  pimitive 
damages  or  consequential  damages,  are 
not  statutorily  authorized. 

Subpart  B— Employing  Agency  Errors 

Section  1605.2  applies  whenever  an 
employing  agency  error  causes  a 
participant's  TSP  account  not  to  receive 
all  of  the  contributions  it  should 
receive,  whether  employee 
contributions,  employer  contributions, 
or  both. 

Section  1605.2(b]  applies  to  missed 
employer  contributions.  An  employing 
agency's  obligation  to  make  agency 
automatic  (1%)  contributions  is 
unrelated  to  any  decision  by  the 
participant  whether  to  make  employee 
contributions.  Under  5  U.S.C. 
8432(c)(1)(A),  if  a  FERS  employee 
receives  basic  pay,  he  or  she  is  entitled 
to  receive  agency  automatic  (1%)  • 
contributions.  When  an  employing 
agency  discovers  that  it  has  failed  to 
provide  them,  it  should  promptly 
contribute  the  correct  amount,  in  a  lump 
sum,  to  the  affected  participant's 
accoimt.  The  proposed  revision 
eliminates  the  requirement  in  the 
existing  regulations  that  the 
contributions  be  made  within  30  days  of 
the  agency's  discovery  of  the  error,  in 
favor  of  a  requirement  that  the 
contributions  be  submitted  "promptly." 
Although  this  requirement  provides 
greater  flexibility  than  the  previous 
standard,  experience  shows  that  prompt 
action  will  rarely  require  more  than  30 
days;  it  is  anticipated  that  in  most  cases 
much  fewer  than  30  days  will  be 
sufficient.  The  employing  agency  may 
also  be  required  to  submit  lost  earnings 
records  imder  Part  1606. 

Similarly,  if  an  employing  agency  has 
made  profwr  employee  contributions  on 
behalf  of  a  FERS  participant,  but  has 
failed  to  make  all  or  any  part  of  the 
agency  matching  contributions  to  which 
the  participant  is  entitled,  it  must 
promptly  make  those  contributions  in« 
lump  sum  upon  discovery  of  the  error. 
Such  contributions  may  also  be  subject 
to  lost  earnings  under  Part  1606. 

Under  no  circumstances  may  an 
employing  agency  submit  agency 


matching  contributions  associated  with 
employee  contributions  that  have  not 
yet  been  made.  For  instance,  if  a 
participant  makes  up  missed  employee 
contributions  imder  §  1605.2(c),  then 
under  §  1605.2(c)(7)  any  associated 
agency  matching  contributions  must  be 
made  throughout  the  schedule  of 
makeup  contributions.  In  that  situation, 
no  lump  sum  deposit  of  agency 
matching  contributions  is  permitted.  If 
the  schedule  of  makeup  contributions  is 
suspended  or  terminated,  then  the 
associated  agency  matching 
contributions  will  similariy  be 
suspended  or  twminated. 

Under  proposed  §§  1605.2(c)  (1)  and 
(2),  in  order  to  facilitate  submission  of 
any  related  lost  earnings  records  by  the 
employing  agency,  the  Board  has 
determined  that  the  agency  should  have 
the  flexibility  to  establish  the  schedule 
in  a  manner  other  than  equal 
contributions.  In  some  cases,  this  will 
enable  the  employing  agency  to  avoid 
having  to  submit  two  or  more  lost 
earnings  records  (for  agency  matching 
contributions)  having  the  same 
beginning  date  but  different  ending 
dates.  Except  to  the  extent  necessary  to 
accomplish  that  purpose,  however, 
employing  agencies  are  encouraged  to 
work  with  participants  to  establish 
schedules  providing  for  relatively  equal 
makeup  contributions. 

The  Board  has  established  a  ceiling  on 
the  number  of  pay  periods  over  whi^ 
the  makeup  contributions  may  extend. 
This  was  done  to  allow  participants 
sufficient  time  to  make  up  missed 
contributions  without  undue  financial 
burden  and,  at  the  same  time,  avoid  an 
undue  administrative  burden  on  the 
employing  agencies  resulting  from 
extended  schedules  of  makeup 
contributions.  The  limit  is  four  times 
the  number  of  pay  periods  over  which 
the  error(s)  occurred.  The  agency  may, 
however,  shorten  that  maximum  p>eriod 
to  no  less  than  twice  the  number  of  pay 
periods  over  which  the  error(s) 
occurred.  It  is  expected  that  employing 
agencies  will  exercise  their  discretion  to 
shorten  the  maximum  schedule  of 
makeup  contributions  only  if  there  are 
compelling  administrative  reasons  to  do 
so. 

Under  §  1605.2(c)(4),  the  makeup 
employee  contributions  are  not  counted 
against  the  percentage  limit  on  TSP 
contributions  per  pay  period.  Because 
the  makeup  contributions  merely  allow 
the  participant  to  make  contributions 
that  should  have  been  made  in  earlier 
pay  periods,  the  additional 
contributions  are  statutorily  authorized. 
However,  the  Internal  Revenue  Code 
annual  limits  on  contributions  found  at 
26  U.S.C.  402(g)(1)  and  26  U.S.C.  415 
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contain  no  exceptions  for  contributions 
that  should  have  been  made  in  prior 
years.  The  Board  has  no  authority  to 
waive  the  Internal  Revenue  Code  annual 
limits.  Section  1605.2(c)(5)  permits  any 
makeup  contributions  that  cannot  be 
made  in  any  year  because  of  the  Internal 
Revenue  Code  annual  limits  to  be 
carried  forward  into  subsequent  years. 

If  application  of  the  Internal  Revenue 
Code  annual  limits  is  anticipated  when 
the  schedule  of  makeup  contributions  is 
established,  the  schedule  can  be 
designed  to  suspend  contributions  upon 
reaching  the  limit  for  any  calendar  year. 
Even  if  a  schedule  is  not  designed  in 
this  manner,  the  schedule  may  be 
suspended  at  the  participant's  request  if 
necessary  to  avoio  losing  the 
opportunity  to  make  regular  TSP 
contributions.  A  similar  suspension  of 
the  schedule  is  permitted  when  the 
participant  does  not  have  sufficient  net 
pay  to  make  the  contribution  called  for 
by  the  schedule.  A  period  of  suspension 
does  not  count  against  the  ceiling  on  the 
number  of  pay  periods  over  which  the 
schedule  may  extend. 

Under  §  1605.2(c)(6).  a  participant 
may  elect  to  terminate  a  schedule  of 
makeup  contributions  at  will,  but  if  he 
or  she  does  so,  that  termination  (as 
opposed  to  a  suspension  due  to  the 
Internal  Revenue  Code  annual  limits  or 
insufficient  net  pay)  is  irrevocable.  Also, 
once  a  schedule  of  payments  begins,  a 
participant  may  not  make  partial 
contributions  under  the  schedule  as  an 
alternative  to  terminating  the  schedule. 

If  a  participant  separates  from  Federal 
service  before  completing  the  schedule 
of  makeup  contributions,  the  participant 
may  elect  to  have  the  remaining  makeup 
contributions  contributed  from  his  or 
her  final  paycheck,  without  regard  to 
the  percentage  limits  (5%  or  10%) 
contained  in  FERSA  (but  still  subject  to 
the  Internal  Revenue  Code  annual 
limits).  Contributions  may  only  be 
deducted  from  pay  that  constitutes  basic 

Eay.  For  example,  no  contributions  may 
a  deducted  from  a  lump-sum  p>ayment 
of  annual  leave,  which  is  not  basic  pay. 

If  there  are  further  makeup 
contributions  remaining  on  the  schedule 
after  the  final  paycheck,  they  may  not  be 
made  up  through  any  other  method  of 
contribution  to  the  TSP.  The 
participant's  only  remedy  in  that 
situation  would  be  a  direct  action 
against  the  employing  agency  under  5 
U.S.C.  8477  for  lost  benefits  caused  by 
the  employing  agency  error  (this  may 
include,  for  example,  lost  opportunity  to 
receive  matching  contributions  and  lost 
tax  advantages).  The  Board  anticipates 
that,  in  most  cases,  the  participant  and 
employing  agency  will  be  able  to  reach 
an  administrative  settlement  of  the 


participant's  claim  without  involving 
the  TSP  and  without  the  need  to  resort 
to  the  Federal  courts. 

Under  §  1605.2(c)(8).  any  makeup 
employee  contributions  and  makeup 
employer  contributions  must  be 
reported  by  the  employing  agency  for 
investment  among  the  TSP  investment 
funds  using  the  participant's  investment 
fund  allocation  election,  if  any,  that  is 
in  effect  at  the  time  the  makeup 
contributions  are  made.  If  no  such 
allocation  election  is  in  effect  at  that 
time,  the  makeup  contributions  must  be 
reported  by  the  employing  agency  for 
investment  in  the  C  Fund.  The  money 
will  not.  in  other  words,  be  reported  by 
the  employing  agency  for  investment  in 
the  investment  fund(s)  to  which  it 
would  have  been  contributed  had  the 
error  not  occurred. 

The  investment  of  the  makeup 
contributions  pursuant  to  the 
participant's  current  investment 
allocation  does  not.  however,  control 
any  calculation  of  lost  earnings  on  the 
makeup  contributions.  That  calculation 
will  be  performed  under  the  rules  set 
forth  in  Part  1606,  based  on  tracking  by 
the  TSP  recordkeeper  of  the  investment 
fund(s)  in  which  the  money  would  have 
been  invested  from  the  date  it  should 
have  been  contributed  to  the  date  the 
makeup  contribution  was  actually 
made.  In  addition,  under  Part  1606,  the 
processing  of  lost  earnings  records  may 
cause  money  to  be  moved  among  the 
investment  funds,  in  order  to  place  the 
account  in  the  position  it  would  have 
attained  had  the  error  not  occurred. 

Section  1605.2(c)(10)  provides  that 
makeup  employee  contributions  may 
only  be  made  by  payroll  deduction. 
Moreover,  those  payroll  deductions  may 
only  be  made  from  pay  that  constitutes 
basic  pay.  Makeup  contributions  may 
not  be  deducted  ht>m  a  final  lump-sum 
payment  of  annual  leave  or  from  any 
other  pay  that  does  not  constitute  basic 
pay.  such  as  the  pay  of  a  temporary 
employee. 

Section  1605.2(c)(ll)  serves  as  a 
reminder  to  employing  agencies  that 
correction  under  Part  1605  may  not  be 
sufficient  to  meet  their  obligation  to 
correct  agency  contribution  errors.  It 
may  also  be  necessary  to  submit  lost 
earnings  records  under  Part  1606. 

Section  1605.3  governs  removal  of 
erroneous  contributions.  This  can  arise 
in  a  multitude  of  circumstances,  such  as 
where  a  participant  elects  to  contribute 
1%  of  basic  pay  and  the  agency 
erroneously  contributes  10%  because  of 
a  data  entry  error,  where  an  agency 
erroneously  contributes  matching 
contributions  to  the  account  of  a  CSRS 
piarticipant  who  was  temporarily  (and 
incorrectly)  classified  as  FERS.  or  when 


a  participant  erroneously  classified  as 
FERS  chooses,  upon  learning  of  the 
proper  retirement  classification,  to 
obtain  a  refund  of  contributions  made  to 
his  or  her  accotint. 

Under  §  1605.3(b)(1),  the  employing 
agency  must  submit  a  separate  negative 
adjustment  record  for  each  pay  period 
involved.  Each  record  must  indicate  the 
pay  date  for  which  the  contribution  was 
made,  the  amount  of  the  contribution, 
the  80urce(s)  of  the  contribution,  and 
the  investment  fund(s)  to  which  the 
contribution  was  reported  for 
investment  by  the  employing  agency. 
This  information  allows  the  TSP 
recordkeeper  to  verify  that  the 
contribution  was  in  fact  made  and  to 
calculate  the  investment  gains  or  losses 
on  the  money  for  the  period  it  was 
erroneously  invested  in  the  TSP.  The 
calculation  is  done  by  tracking  the 
monthly  ecunings  of  the  investment 
fund(s)  in  which  the  erroneous 
contribution  was  invested,  including 
consideration  of  bow  such  contributions 
were  reallocated  among  the  investment 
funds  as  a  result  of  any  interfund 
transfer  processed  for  the  account 
during  the  relevant  oeriod  of  time. 

As  referred  to  in  $  1605.3(b)(2).  the 
Board  has  distributed  to  employing 
agencies  detailed  instructions 
concerning  the  submission  of  negative 
adjustment  records.  The  Board  may, 
from  time  to  time,  issue  additional 
guidance  or  may  change  guidance  that 
has  been  issued.  When  t^s  occurs,  the 
new  information  will  be  circulated  to 
employing  agencies  with  sufficient  time 
for  them  to  implement  any  changes  to 
their  payroll  or  other  administrative 
systems  that  may  be  required  by  the 
new  information.  Employing  agencies 
are  required  to  comply  with  all  such 
instructions,  including  providing  any 
additional  information  those 
instructions  may  require. 

Section  1605.3(c)  provides  rules  for 
processing  negative  adjustment  records. 
Most  of  the  processing  responsibility  is 
placed  upon  the  TSP  recordkeeper. 
Upon  receipt  of  negative  adjustment 
records,  the  TSP  recordkeep>er  must  edit 
them  to  ensure  compliance  with 
established  conventions  and  to  ensure 
that  the  records  can  be  successfully 
processed.  As  soon  as  the  edit  prtx^ss 
is  completed,  all  acceptable  adjustment 
records  are  placed  in  approved  status 
for  processing.  If  that  occurs  by  the 
second-to- last  business  day  of  a  month, 
the  records  will  be  processed  as  of  the 
end  of  that  month.  If  they  are  not 
accepted  until  the  last  business  day  of 
a  month,  they  will  be  processed  as  of 
the  end  of  the  following  month.  The 
TSP  recordkee{>er  cannot  guarantee  how 
long  the  edit  process  wdll  take,  although 
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it  frequently  takes  only  one  to  two  days 
if  there  are  no  problems  with  the  data. 
In  order  to  ensure  prompt  processing, 
employing  agencies  are  advised  to 
submit  negative  adjustment  records  as 
early  as  possible  during  a  month. 

Under  §  1605.3(c)(2),  the  TSP 
recordkeeper  will  separately  compute 
the  earnings  attributable  to  the 
contributions  for  each  pay  date  and 
source  of  contributions.  The  TSP 
recordkeeper  will  also  determine  the 
investment  fund(s)  in  which  the  money 
being  removed  is  invested.  This  requires 
applying  the  monthly  earnings 
allocation  factors  for  the  relevant 
investment  fund(s),  as  well  as  tracking 
the  location  of  the  money  through  any 
interfund  transfers  that  occur  after  the 
erroneous  contributions.  Subject  to  the 
rules  set  forth  in  §  1605.3(c)(3),  money 
will  be  removed  from  the  investment 
fund  to  which  it  has  been  traced. 

In  determining  investment  gains  and 
losses  for  erroneous  contributions 
submitted  on  a  given  pay  date,  each 
source  of  contributions  is  treated 
separately.  That  is,  investment  gains 
and  losses  for  the  different  TSP 
investment  funds  within  a  source  of 
contributions  will  be  netted  against  each 
other,  but  net  gains  or  losses  for 
different  sources  of  contributions  will 
not  be  netted  against  each  other.  Any 
other  treatment  would  be  inconsistent 
with  the  different  character  of  the  funds 
attributable  to  the  three  sources  of 
contributions.  For  example,  employee 
contributions  are  eligible  to  be 
borrowed,  whereas  agency  matching 
contributions  are  not.  Thus,  if  gains  on 
employee  contributions  were  offset 
against  losses  on  employer 
contributions,  the  participant  would  not 
have  as  much  money  available  to  be 
borrowed  as  without  such  netting. 
Similarly,  because  only  agency 
automatic  (1%)  contributions  (and 
attributable  earnings)  are  subject  to  the 
vesting  requirements  of  5  U.S.C. 
8432(g),  netting  gains  or  losses  on  those 
contributions  against  the  other  two 
sources  would  improperly  state  the 
amount  of  money  subject  to  the  vesting 
requirement. 

For  similar  reasons,  §  1605.3{c)(3)(ii) 
prohibits  using  money  in  one  source  of 
contributions  to  return  funds  to  an 
agency  in  connection  with  a  negative 
adjustment  submitted  for  another  source 
of  contributions.  For  example,  if  a 
negative  adjustment  to  employee 
contributions  requires  returning  $300  to 
the  employing  agency,  and  the 
participant  only  has  $200  of  employee 
contributions  in  his  or  her  account  (e.g., 
because  of  a  loan  that  reduced  the 
balance  of  employee  contributions  to 
$200),  the  additional  $100  will  not  be 


returned  to  the  employing  agency  from 
employer  contributions.  Rather,  the 
negative  adjustment  to  employee 
contributions  will  be  deleted  (i.e.,  not 
processed)  and  the  employing  agency 
may  resubmit  the  negative  adjustment 
record  at  a  later  time  when  the 
participant  has  sufficient  employee 
contributions  to  cover  it  (e.g.,  due  to 
loan  repayments  or  new  contributions). 

In  contrast  to  netting  across  sources  of 
contributions,  §  1605.3(c)(3)(iii) 
provides  that  within  a  source  of 
contributions,  gains  and  losses  will  be 
netted  across  the  TSP  investment  funds. 
This  is  appropriate  because  such  netting 
does  not  involve  monies  that  are  of  a 
different  character.  The  legal 
requirements  applicable  to  all  agency 
automatic  (1%)  contributions,  for 
example,  are  the  same  regardless  of  the 
investment  fund  in  which  those  monies 
are  invested.  If  a  negative  adjustment  to 
one  source  of  contributions  is  tracked  by 
the  TSP  recordkeeper  to  one  investment 
fund,  but  there  is  not  sufficient  money 
in  that  investment  fund  to  cover  the 
entire  adjustment,  the  money  will  be 
taken  pro  rata  from  the  other  investment 
funds.  All  of  the  money  from  the  same 
source  of  contributions  is  considered  to 
be  of  the  same  character. 

Sections  1605.3(d)  and  (e)  explain, 
separately  for  employee  contributions 
and  employer  contributions,  the  rules 
for  determining  how  much  money  is 
returned  to  the  employing  agency  in 
connection  with  a  negative  adjustment 
record.  Under  §  1605.3(d)(1).  if  there  is 
a  net  investment  gain  on  an  employee 
contribution,  the  employing  agency 
receives  the  full  face  value  of  the 
negative  adjustment.  With  one 
exception  described  in  §  1605.9(a) 
(relating  to  employees  ineligible  to  have 
an  account  in  the  TSP),  the  earnings  on 
the  employee  contributions  remain  in 
the  participant's  account.  Leaving  the 
earnings  in  the  account  compensates  the 
participant  for  the  fact  that  he  or  she  did 
not  otherwise  have  use  of  the  money 
that  the  employing  agency  erroneously 
contributed.  The  earnings  cannot  be 
paid  out  of  the  Plan  to  the  participant 
at  the  time  the  negative  adjustment 
record  is  processed,  however.  This  is 
because  such  a  payment,  as  opposed  to 
the  refund  of  the  erroneous 
contributions  themselves,  would  be  a 
taxable  distribution  from  the  TSP  that  is 
not  permitted  imder  FERSA  prior  to  the 
participant's  separation  from  Federal 
service.  When  the  participant  separates, 
he  or  she  may  withdraw  the  earnings, 
along  with  any  other  sums  in  the 
account,  under  the  normal  rules  for 
withdrawal  from  the  TSP. 

Section  1605.3  (d)(2)  addresses 
investment  losses  on  employee 


contributions.  The  employing  agency 
receives  only  the  amount  ofme 
erroneous  contribution  minus  the 
amount  of  the  investment  loss. 
However,  the  investment  loss  does  not 
change  the  agency's  responsibility  to 
refund  to  the  participant  the  full  face 
amount  of  the  erroneous  contribution, 
where  appropriate.  The  net  eCbct  is  that 
the  employing  agency  is  required  to 
absorb  the  investment  loss  on  money 
that  was  only  contributed  to  the  TSP  on 
account  of  the  agency's  error.  It  would 
be  inequitable  to  require  the  participant 
to  absorb  the  risk  of  loss  on  the  money. 
The  revised  rule,  which  comports  with 
current  practice,  effectively  prevents  the 
employing  agency  from  putting  a 
participant's  money  at  risk  without 
proper  authorization. 

Section  160S.3(d)(3)  makes  it  clear 
that  if  an  emplojring  agency  removes 
erroneous  employee  contributions,  it 
must  also  submit  negative  adjustment 
records  for  any  associated  agency 
matching  contributions.  This  is  an 
extension  of  the  general  principle  that 
no  agency  matching  contributions  may 
be  made  unless  and  luitil  associated 
employee  contributions  are  actually 
made.  This  principle  cannot  be 
circumvented  by  an  employing  agency's 
removing  the  employee  contributions 
after  agency  matching  contributions  are 
made,  and  leaving  the  agency  matching 
contributions  in  the  TSP. 

Section  1605.3(e)  addresses  removal 
of  erroneous  employer  contributions 
from  participants'  accounts.  Section 
1605.3(e)(1)  provides  that  erroneous 
employer  contributions  may  only  be 
returned  to  the  employing  agency  if  the 
negative  adjustment  record  is  processed 
within  one  year  of  the  processing  of  the 
contribution.  This  rule,  which  is 
contained  in  the  existing  regulations,  is 
based  on  guidance  issued  by  the 
Internal  Revenue  Service.  If  more  than 
one  year  elapses,  the  employing  agency 
must  still  submit  any  appropriate 
negative  adjustment  records  to  remove 
erroneous  contributions  from  the 
participant's  account.  However,  in  this 
case,  instead  of  the  employing  agency's 
receiving  a  refund  of  the  erroneous 
contributions,  the  amount  of  the 
erroneous  employer  contribution  (plus 
or  minus  investment  gains  or  losses)  is 
removed  from  the  account  and  used  to 
offset  TSP  administrative  expenses, 
thereby  benefitting  the  rest  of  the  TSP 
participants.  In  order  to  avoid  this 
result,  employing  agencies  must  identify 
and  remove  erroneous  employer 
contributions  within  one  year  of  their 
submission. 

Section  1605.3(e)(2)  provides  that  if 
there  is  an  investment  gain  on  erroneous 
employer  contributions  that  are  to  be 
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returned  to  the  emr)loyinK  agency,  the 
agency  receives  a  refund  of  only  the  face 
value  of  the  negative  adjustment.  The 
agency  may  not  receive  the  benefit  of 
the  investment  gain  on  the  money.  At 
the  same  time,  the  individual 
participant  should  not  receive  an 
earnings  windfall  due  to  the  fortuity  of 
an  employing  agency  error.  Thus,  the 
earnings  on  erroneous  employer 
contributions  are  removed  from  the 
account  and  used  to  offset  TSP 
administrative  expenses. 

Under  §  1605.3(e)(3).  if  there  is  an 
investment  loss  on  the  erroneous 
employer  contributions  that  are  either 
returned  to  the  employing  agency  or 
removed  from  the  account  and  used  to 
offset  TSP  administrative  expenses,  the 
amount  removed  from  the  account  will 
be  the  amount  of  the  contribution  less 
the  investment  loss.  If  the  employing 
agency  received  the  full  amount  of  the 
erroneous  contribution,  then  the  amount 
of  the  loss  would  have  to  be  made  up 
out  of  the  participant's  money.  The 
participant  should  not  have  to  absorb  an 
investment  loss  on  employer  money  that 
was  erroneously  placed  in  his  or  her 
account. 

The  TSP  recordkeeper  has  issued 
three  TSP  bulletins  containing  detailed 
procedures  and  information  concerning 
the  submission,  processing,  and 
accounting  for  negative  adjustment 
records.  Those  bulletins.  Nos.  90-22. 
90-23.  and  90-28.  can  be  obtained  from 
the  Board  or  TSP  recordkeeper  upon 
request. 

section  1605.4  contains  the  rules  for 
making  up  TSP  contributions  related  to 
back  pay  awards  or  other  retroactive  pay 
adjustments.  Section  1605.4(a)  governs 
situations  in  which  the  pwrticipant  was 
separated  and  subsequently  reinstated 
with  back  pay.  Under  those 
circumstances,  the  participant  could  not 
have  had  a  TSP  contribution  election  in 
effect  during  the  period  of  separation. 
Accordingly,  under  *i  1605. 4(a)(1). 
immediately  upon  reinstatement  the 
employing  agency  must  give  the 
participant  an  opportunity  to  make  a 
current  TSP  contribution  election  on 
Form  TSP-1 .  regardless  of  whether  the 
reinstatement  occurs  during  a  TSP  open 
season  or  TSP  Election  Period 

Under  S  1605.4(a)(1),  the  efTeclive 
date  of  the  current  Form  TSP-1  will  be 
the  first  day  of  the  first  full  pay  period 
in  the  most  recent  TSP  election  period. 
If  the  participant  is  reinstated  during  a 
TSP  open  season  but  before  the  election 
period,  he  or  she  may  also  submit  a 
Form  TSP-1  that  will  become  effective 
the  first  day  of  the  first  full  pay  period 
Ln  the  following  election  period.  For 
example,  if  these  rules  had  been  in 
effect  in  1995  and  a  participant  was 


reinstated  on  January  2,  1995,  the 
effective  date  of  the  current  Form  TSP- 
1  would  have  been  January  15. 1995  (the 
first  day  of  the  first  full  pay  period  in 
the  most  recent  election  period).  If  the 
participant  had  been  reinstated  on 
March  22, 1995,  the  effective  date  of  the 
current  Form  TSP-1  would  have  been 
January  15. 1995.  If  a  participant  had 
been  reinstated  on  May  20,  1995.  the 
effective  date  of  the  current  Form  TSP- 
1  would  have  been  January  15, 1995.  In 
addition,  this  participant  could  have 
submitted  another  Form  TSP-1  to 
become  effiactive  on  July  3. 1995  (the 
first  day  of  the  first  full  pay  period  in 
the<  following  election  period). 

Under  $  1605.4(a)(2),  the  participant 
has  several  choices  concerning  makeup 
contributions  for  the  period  of 
erroneous  separation.  If  he  or  she  had  a 
contribution  election  on  file  at  the  time 
of  separation,  the  contribution  election 
will  be  reinstated  for  the  pwriod  of 
separation  unless  the  participant 
affirmatively  elects  not  to  have  those 
contributions  made  up.  Alternatively, 
the  participant  may  also  affirmatively 
elect  not  to  make  up  those  contributions 
that  would  have  been  made  from  the 
date  of  separation  through  the  end  of  the 
next  TSP  open  season  after  separation. 
Finally,  the  participant  may.  for  any 
open  season  after  the  one  during  which 
the  separation  occurred,  elect  any 
amount  of  makeup  contributions  that  he 
or  she  would  have  been  eligible  to  make 
had  the  separation  not  occurred. 

As  provided  in  §  1605.4(a)(3).  the 
decisions  made  by  the  participant  after 
returning  do  not  include  decisions 
concerning  the  investment  funds  in 
which  the  money  would  have  been 
invested  had  the  separation  not 
occurred,  nor  can  the  participant  choose 
to  receive  lost  earnings  for  the  period  of 
separation  based  on  the  investment 
funds  elected  on  a  Form  TSP-1  that  was 
in  effect  at  the  time  of  separation.  The 
effectiveness  of  that  election  came  to  an 
end  when  the  participant  separated, 
even  though  the  separation  was 
involuntary  and  ultimately  found  to 
have  been  erroneous.  Any  decisions 
made  after  the  participant  was  rein- 
stated concerning  the  investment  funds 
to  use  in  the  lost  earnings  calculation 
would  be  in  direct  violation  of  the 
principles  set  forth  in  Part  1606  (which 
applies  to  back  pay  awards  and  other 
retroactive  pay  adjustments.  5  CFR 
1606.4(b)).  in  particular  5  CFR 
S  1606.11(c). 

Thus.  §  1605.4(a)(3)  provides  that  all 
lost  earnings  will  be  calculated  at  the  C 
Fund  rate  of  return  up  to  the  date  of  any 
interfund  transfer  processed  during  the 
period  of  separation.  From  the  effective 
date  of  the  interfund  transfer  forward. 


the  amount  of  the  earnings  will  be 
calculated  based  on  the  allocations 
elected  on  the  interfund  transfiBr 
request.  The  earnings  (and  related 
contributions)  will  also  be  moved 
among  the  investment  funds  to  reflect 
the  funds  in  which  they  would  have 
been  invested  bad  the  Laterfund  transfer 
election  been  applied  to  them. 

Under  §  1605.4(b),  if  the  participant 
remained  em-  ployed  by  the  Federal 
Government  for  the  period  covered  by 
the  bock  pay  award  or  other  retroactive 
pay  adjustment,  the  (Murticipant  is  bound 
by  the  contribution  election  that  was  in 
effect  during  that  period.  Thus,  if  the 
participant  received  less  pay  as  a  result 
of  the  action  that  led  to  the  back  pay 
award  or  other  retroactive  pay 
adjustment,  or  was  otherwise  limited  in 
his  or  her  ability  to  make  the 
contributions  that  had  been  previously 
elected,  the  participant  must  nuke  up 
the  missed  contributions.  In  this 
situation,  because  any  investment 
elections  made  by  the  participant  would 
have  remained  in  effect,  the  lost 
earnings  are  calculated  based  on  the 
investment  elections  made  by  the 
participant  for  the  applicable  period. 
The  employing  agency  is  also 
responsible  for  nioking  any  agency 
matching  contributions  and  agency 
automatic  (1%)  contributions  that 
would  have  been  required  had  the 
action  that  led  to  the  payment  of  back 
(}ay  or  of  another  type  of  retroactive  pay 
adjustment  not  ocairred. 

Section  1605.4(c)(1)  provides  that 
under  both  §  1605.4(a)  and  §  1605.4(b), 
any  makeup  employee  contributions 
associated  with  the  beck  pay  award  or 
other  retroactive  pay  adjustment  must 
be  withheld  from  the  award  or 
adjustment  and  contributed  to  the 
liartici pant's  TSP  account  by  the 
employing  agency.  It  is  not  permissible 
for  the  employing  agency  to  pay  the 
back  pay  award  or  other  retroactive  pay 
adjustment  to  the  participant  and  then 
accept  a  check  or  other  form  of  payment 
fiT>m  the  participant  for  contribution  to 
the  TSP  account.  If  the  additional 
contributions  associated  with  the  back 
pay  award  or  other  retroactive  pay 
adjustment  would  cause,  or  are 
anticipated  to  cause,  a  participant  to 
exceed  the  Internal  Revenue  Code 
annual  contribution  limits,  they  may  be 
carried  forward  (along  with  associated 
agency  matching  contributions)  as 
makeup  contributions  to  be  deducted 
from  pay  in  subsequent  yeara. 

Section  1605.4(c)(2)(i)  requires 
employing  agencies  to  submit  agency 
matching  contributions  and  agency 
automatic  (1%)  contributions  associated 
with  a  back  pay  award  or  other 
retroactive  pay  adjustment. 
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Section  1605.4(c)(2)(ii)  provides  rules 
concerning  the  submission  and 
processing  of  contributions  associated 
with  back  pay  awards  and  other 
retroactive  pay  adjustments.  Although 
lost  earnings  on  contributions 
associated  with  a  back  pay  award  or 
other  retroactive  pay  adjustment  are 
calculated  based  on  the  investment 
election  in  effect  during  the  relevant 
period,  the  contributions  must  be 
repxirted  by  the  employing  agency  for 
investment  based  upon  the  participant's 
investment  allocation  election  in  effect 
at  the  time  of  payment  of  the  back  pay 
award  or  other  retroactive  pay 
adjustment,  rather  than  to  the 
investment  fund(s)  previously  elected.  If 
there  is  no  ciirrent  election,  the 
contributions  must  be  reported  by  the 
employing  agency  for  investment  in  the 
GFund. 

Section  1605.4(e)  provides  an 
opportunity  for  participants  to  restore 
funds  to  their  TSP  accounts  if  the 
separation  upon  which  the  withdrawal 
of  the  funds  was  based  is  reversed.  This 
opporttmity  cannot  be  exercised  by 
participants  who  have  elected  to  receive 
annuities.  If  a  participant  wishes  to 
restore  his  or  her  account,  he  or  she 
must  so  notify  the  Board  within  90  days 
of  reinstatement  or  lose  that  right. 

Section  1605.5  governs  employing 
agency  misclassifications  of  retirement 
coverage.  CSRS  participants  are  not 
permitted  to  moke  contributions  in 
excess  of  5%.  Under  §  1605.5(o)(l),  if  a 
CSRS  participant  is  erroneously 
classified  ss  FERS,  the  employing 
agency  must  remove  any  employee 
contributions  in  excess  of  5%  of  basic 
pay  from  the  participant's  account  by 
submitting  negative  adjustment  records 
in  accordance  with  §  1605.3.  In 
addition,  it  is  recognized  that  for  FERS 
employees  the  prospect  of  receiving 
agency  matching  contributions  is  often 
a  significant  inducement  to  make 
contributions  to  the  TSP.  A  CSRS 
participant  erroneously  classified  as 
FERS  would  have  made  any  decision  to 
contribute  to  the  TSP  with  the 
expectation  of  receiving  agency 
matching  contributions  on  the  first  5% 
of  basic  pay.  When  those  agency 
contributions  are  removed  from  the 
account,  it  would  be  inequitable  to  deny 
the  participant  the  option  of  removing 
all  of  the  employee  contributions. 
Accordingly,  §  1605.5(a)  provides  that 
option. 

Section  1605.5(a)(2)  describes  a 
routine  procedure  pursuant  to  which 
the  TSP  recordkeeper  will  remove 
employer  contributions  bom  a 
previously  misclassified  participant's 
account  once  the  account  no  longer  has 
employer  contributions  that  have  been 


in  the  account  for  less  than  one  year. 
The  employing  agency  may  continue  to 
submit  negative  adjustment  records  as 
long  as  there  are  contributions  that  can 
be  returned  to  the  employing  agency 
under  the  one-year  rule  contained  in 
§  1605.3(e)(1).  Once  all  of  the  employer 
contributions  have  been  in  the  account 
for  one  year  or  more,  the  employing 
agency  cannot  receive  a  refund  of  any  of 
those  contributions;  submission  of  a 
negative  adjustment  record  would  cause 
the  employer  contributions  (and 
associated  earnings)  to  be  removed  from 
the  account  and  be  used  to  offset  TSP 
administrative  expenses.  The  TSP 
record  keeper  will,  on  its  own  initiative, 
remove  the  remaining  employer 
contributions  and  associated  earnings 
from  the  accoimt. 

In  contrast  to  a  CSRS  participant 
misclassified  as  FERS,  when  a  FERS 
participant  is  erroneously  classified  as 
CSRS.  any  election  to  contribute  would 
have  been  made  by  the  participant  with 
the  knowledge  that  he  or  she  will 
receive  no  agency  contributions.  If  the 
participant  wished  to  contribute 
without  receiving  agency  contributions, 
it  follows  that  the  participant  would 
also  have  contributed  at  least  the  same 
amount  if  the  added  inducement  of 
agency  contributions  were  present. 
Thus,  §  l605.S(b)  does  not  allow  such 
participants  to  elect  to  remove 
contributions  made  while  misclassified 
as  CSRS.  However,  because  the 
participant  has  learned  for  the  first  time 
that  the  added  inducement  of  agency 
contributions  is  available,  the 
participant  must  be  provided,  as  set 
forth  in  §  1605.5(b).  an  opportimity  to 
elect  makeup  employee  contributions  in 
addition  to  those,  if  any.  that  were 
elected  while  misclassified  as  CSRS. 
Thus,  for  example,  if  the  participant 
contributed  2%  of  basic  pay  while 
misclassified  as  CSRS,  he  or  she  must  be 
provided  the  opportunity  to  make  up  an 
additional  8%  that  he  or  she  would 
have  been  able  to  contribute  if  properly 
classified  as  FERS.  If  the  participant  did 
not  contribute  at  all  while  misclassified, 
he  or  she  may  malce  up  the  full  10% 
contribution.  The  employing  agency 
must  prompUy  moke,  in  a  limip  stun,  all 
agency  matching  contributions 
attributable  to  any  employee 
contributions  that  were  made  during  the 
period  of  misclassification.  In  addition, 
the  employing  agency  must,  in 
accordance  with  §  1605.2(c)(7).  make 
any  applicable  agency  matching 
contributions  attributable  to  the 
participant's  makeup  contributions,  if 
any.  Regardless  of  whether  any 
employee  contributions  are  made  up. 
the  employing  agency  must  also 


contribute,  in  a  lump  sum,  the 
appropriate  agency  automatic  (1%) 
contributions. 

Section  1605.6  adopts,  without 
significant  substantive  change,  the 
provisions  of  existing  §  1605.8 
concerning  participants'  rlaim«  for 
correction  filed  against  their  employing 
agencies,  llie  rules  for  filing  claims 
against  the  Board  or  the  TSP 
recordkeeper  are  in  a  separate  section  of 
the  proposed  revision,  §  1605.8. 
One  change  contained  in  the 
proposed  revision  is  elimination  of 
existing  §  1605.8(a)(1)  relating  to 
employing  agencies'  referral  of 
participants'  claims  to  the  Board 
Experience  has  proven  this  provision  to 
be  unnecessary.  As  a  practical  matter, 
participants  are  able  to  discern  whether 
a  claim  is  properly  filed  with  the 
employing  agency  or  the  Board.  In  those 
rare  cases  in  which  the  participant  is 
not  sure,  he  or  she  may  wish  to  file  a 
claim  with  both  the  employing  agency 
and  the  Board.  It  does  not  appear  that 
in  such  esses  there  is  a  substantial  risk 
of  inconsistent  rulings  that  would  leave 
the  participant  without  relief,  because 
the  Board  and  the  employing  agency 
should  consult  to  determine  which,  if 
either,  is  responsible  for  any  error  that 
may  have  occurred.  Moreover,  any 
inconsistent  rulings  would  ultimately  be 
subject  to  judicial  review  under  5  U.S.C. 
8477. 

Another  change  to  the  claim 
procedures  is  the  provision  in 
§  1605.6(a)(1)  that  the  30-day  period  for 
the  employing  agency  to  issue  an  initial 
decision  on  the  participant's  claim  may 
be  extended  if  the  employing  agency 
provides  the  particii>ant  with  good 
cause  for  needing  more  time.  Experience 
has  shown  that  a  full  investigation  of 
potential  errors  may  legitimately  take 
longer  than  30  days. 

Similarly,  experience  bos  sho%vn  that 
review  of  an  employing  agency's  denial 
of  a  participant's  claim  can  legitimately 
take  longer  than  the  30  days  provided  in 
the  regulations.  Accordingly, 
§  1605.6(a)(3)  also  adopts  a  giood  cause 
provision  for  extending  the  time  period 
for  a  decision. 

As  under  the  existing  regulations,  the 
burden  to  correct  administrative  errore 
lies,  in  the  first  instance,  with  the 
employing  agency.  If  correction  is  not 
forthcoming,  the  participant  may, 
within  the  time  limits  set  forth  under 
§  1605.6(b)  of  the  proposed  revision,  file 
a  claim  with  his  or  her  employing 
agency,  ff  the  participant  feils  to  do  so. 
he  or  she  has  not  exhausted  his  or  her 
administrative  remedy  and,  therefore,  is 
not  eUgible  to  file  smt  to  compel  the 
employing  agency  to  correct  the  alleged 
error.  However,  regardless  of  whether 
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ihe  participant  Hies  a  timely  claim  for 
correction,  the  employing  agency  may. 
within  it.s  discretion  and  otherwise  in 
accordance  with  this  part,  correct  any 
administrative  errors  it  determines  to 
have  occurred.  Experience  has  shown 
that  most  employing  agencies,  in  a  good 
faith  effort  to  ensure  that  their 
employees  receive  all  of  the  retirement 
benefits  to  which  they  are  entitled,  are 
willing  to  corrvct  their  errors,  even  after 
the  time  for  filing  a  claim  has  passed. 
Although  employing  agencies  are 
encouraged  to  continue  to  do  so. 
participants  are  urged  to  be  diligent  in 
reviewing  their  earnings  and  leave 
statements  and  their  semiannual  TSP 
Participant  Statements  to  promptly 
identify  any  errors,  and  to  protect  their 
rights  by  Rling  timely  claims  when 
necessary. 

Section  1605.6(b)(l)(ii)  clarifies  when 
the  one-year  period  for  submitting  a 
claim  commences  with  respect  to 
retirement  code  classifications.  In 
particular,  the  proposed  revision  states 
explicitly  that  mere  notice  to  a 
participant  of  his  or  her  retirement  code 
classification  is  not  sufficient  to  trigger 
the  one-year  claim  period  if  that 
classification  turns  out  to  be  erroneous. 
For  many  (tartici  pants,  the 
determination  of  proper  retirement 
classification  requires  application  of  a 
complex  set  of  rules.  The  Board  has 
determined  that  it  would  be  unjust  to 
presume  that  all  employees  are  capable 
of  making  this  determination  and 
therefore  to  hold  them  responsible  for 
failing  to  immediately  identify  an 
erroneous  classification.  Similarly  the 
Board  is  concerned  that  all  participants 
may  not  appreciate  the  potential  impact 
of  a  retirement  classification  change  on 
their  TSP  accounts. 

The  rule  adopted  reouires  some  other 
information  that  would  indicate  to  the 
participant  that  he  or  she  has  been 
erroneously  classified.  In  appropriate 
circumstances,  the  employing  agency 
may  determine  that  notice  of  a  change 
in  retirement  classification  constitutes 
sufficient  notice  that  the  earlier 
classification  was  erroneous.  In 
addition,  the  proposed  rule  lequires  that 
in  order  to  trigger  the  one- year  time 
limit  the  employing  agency  must 
provide  the  particiftant  with  a  written 
notice  that  specifically  mentions  the 
TSP  and  that  the  retirement  code 
classification  could  have  implications 
for  the  participant's  TSP  account.  Of 
greatest  concern  is  that  the  employing 
agency  should  advise  a  FERS  employee 
who  was  misclassified  as  CSRS  that  the 
employee  should  consider  making 
makeup  contributions  for  the  period  of 
misclassification.  Unless  and  until  the 


appropriate  notice  is  provided,  the  one- 
year  time  limit  will  not  commence. 

Subpart  C — Board  or  TSP  Recordkeeper 
Errors 

Under  §  1605. 5  of  the  existing 
regulations,  the  only  Board  or  TSP 
recordkeeper  error  addressed  is 
erroneous  posting  of  contributions. 
Section  1605.7  of  the  proposed  revision 
addresses  a  broader  range  of  potential 
Board  or  TSP  recordkeeper  error.  The 
provisions  of  this  section  are  derived 
horn  the  experienoe  of  the  Board  in 
administering  the  TSP. 

Section  1605.7(a)  addresses  situations 
in  which  a  Board  or  TSP  recordkeeper 
error  cauaes  a  participant's  account  to 
receive  credit  for  less  earnings  than  it 
would  have  received  had  the  error  not 
occurred.  Such  lost  earnings  should  not 
be  confused  with  agency-paid  loat 
earnings  under  Part  1606.  Paragraph 
(a)(1)  sets  forth  the  general  rule  that  the 
account  should  be  made  whole  by 
crediting  to  it  the  difference  betMreen  the 
credit  the  account  received  and  that 
which  it  would  have  received  had  the 
error  not  occurred.  Paragraph  (a)(1)  also 
describes  the  moat  common  situations 
giving  rise  to  loat  earnings.  Aa  stated  in 
the  text,  however,  the  situations 
described  in  paragraphs  (aKl)(iMiii)  do 
not  constitute  an  exhaustive  list  of  the 
circumstances  warranting  payment  of 
lost  earnings  attributable  to  Board  or 
TSP  recordkeeper  error. 

Section  160S.7(a)(l)(i)  requires  the 
TSP  to  calculate  and  post  lost  earnings 
(positive  or  negative,  as  the  case  may  be) 
when  Board  or  TSP  recordkeeper  error 
causes  a  delay  in  crediting  money  to  a 
participant's  account.  Although  such 
errors  are  relatively  rare,  given  the  large 
volume  of  transactions  processed  by  the 
Plan,  some  situations  have  occurred 
more  frequently  than  others.  One  is 
where  there  is  a  delay  in  crediting 
contributions  to  a  participant's  account. 
Most  often  this  occurs  because  of  a 
delay  in  processing  an  employing 
agency's  payroll  submission.  Where  the 
delay  does  not  prevent  the  payroll  tape 
from  being  processed  in  the  month 
during  which  it  should  be  processed,  no 
lost  earnings  correction  is  required 
because,  under  the  Board's  earnings 
allocation  algorithm,  participants 
receive  the  same  credit  for  the  month  of 
contribution  regardless  of  when  during 
the  month  the  contributions  are 
credited.  Where  the  error  does  cause  a 
delay  that  continues  into  one  or  more 
months  after  the  one  during  which  the 
contributions  should  have  been 
credited,  the  participants  should  be 
made  whole.  Most  of  these  cases  affect 
more  than  one  participant:  all 
participants  whose  contributions  are  on 


a  tape  that  was  delayed  must  be  credited 
(charged)  with  additional  investment 
earnings  (losses),  depending  on  the 
investment  exp>erience  of  the  funds 
involved.  If  the  earnings  are  calculated 
to  be  positive  (due  to  investment  gains), 
then  tne  additional  amounts  posted  to 
the  accounts  of  the  affected  piarticipants 
are,  in  effect,  charged  to  the  rest  of  the 
TSP  participants  through  the  earnings 
allocation  process.  Conversely,  if  there 
are  investment  losses,  the  amoimts 
deducted  from  the  affected  participants' 
accounts  are,  in  eHect,  credited  to  the 
rest  of  the  TSP  participants  through  the 
earnings  allocation  process. 

Other  f>ossible  scenarios  covered  by 
S  1605.7(a)(l)(i)  are  delays  in  crediting 
loan  payments  or  loan  prepayments,  or 
delays  in  reinvestiiw  returned  checks. 

Section  1605.7(a)(l)(ii)  covers 
situations  in  which  loan  or  withdrawal 
checks  are  improperly  issued.  The  error 
can  take  several  forms,  such  as  issuance 
to  an  address  difiiereot  from  that 
provided  to  the  TSP  recordkeeper, 
issuance  of  a  payment  from  the  wrong 
account,  or  premature  payment  of  a 
withdrawal.  In  all  such  cases,  the 
participant  ceases  to  receive  credit  for 
earnings  as  of  the  end  of  the  month  for 
which  the  withdrawal  is  made  effective. 
The  partidxtant  does  not  again  receive 
full  credit  for  earnings  on  the 
improperly  disbursed  funds  until  the 
month  after  the  money  is  redeposited  in 
his  or  her  account.  Thus,  the  Plan  must 
make  up  all  earnings  for  the  period  of 
disinvestment. 

Errora  addressed  under  paragraph 
(a)(l)(ii)  are,  however,  subject  to  the 
limitation  contained  in  paragraph  (a)(2). 
That  is,  if  a  participant  receives  funds 
that  should  not  have  been  disbursed 
from  his  or  her  TSP  account,  he  or  she 
must  promptly  call  the  error  to  the 
Board's  attention  and  return  the  funds 
for  rede{>osit  to  the  account.  If  the 
participant  needlessly  delays  in 
returning  the  funds,  or  invests  the  funds 
before  returning  them  to  the  TSP.  then 
the  participant  may  be  deemed  to  have 
had  the  use  of  the  funds  during  this 
period.  If  that  occun,  the  participant's 
account  will  not  receive  lost  earnings 
for  the  period  that  he  or  she  had  use  of 
the  money.  In  general,  determinations 
concerning  whether  a  participant  has 
had  the  use  of  money  under  paragraph 
(a)(2)  must  be  made  on  a  case-by-case 
basis,  after  an  evaluation  of  all  of  the 
specific  facts  and  dnnmistances.  A 
standard  of  reasonableness  will  be 
applied  by  the  Board. 

Section  1605.7(a)(l)(iii)  provides  for 
payment  of  lost  earnings  in  cases  where 
a  Board  or  TSP  recordkeeper  error 
cauaes  a  participant's  account  to  receive 
earnings  based  on  an  incorrect 
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investment  fund  allocation.  This 
infrequent  occurrence  can  take  place 
when  the  TSP  recordkeeper  fails  to 
process  an  interfund  transfer  request  or 
processes  it  incorrectly.  As  described  in 
paragraph  (a)(3),  participants  affected  by 
this  type  of  error  will  be  given  a  choice 
whether  they  wish  to  have  it  corrected. 
If  so,  the  correction  will  involve 
calculating  and  crediting  lost  earnings 
as  well  as  reallocating  the  account 
balance  as  it  would  have  been  had  the 
error  not  occurred.  A  participant  cannot 
choose  the  former  without  the  latter,  or 
vice  versa.  Section  1605.7(a)(4) 
establishes  the  investment  hinds  for 
which  the  lost  earnings  calculations 
should  be  made.  If  the  participant 
continued  to  have  a  TSP  accoimt  during 
the  period  of  the  error,  or  would  have 
had  an  account  if  the  error  had  not 
occtured,  then  the  rates  of  return  the 
account  would  have  earned  during  the 
relevant  period  will  be  used.  For 
example,  assimie  that  separated 
Participant  A  requests  a  withdrawal,  but 
the  recordkeeper  erroneously  disburses 
Participant  B's  account  as  a  result  of  a 
data  entry  error.  Participant  B  promptly 
retiuns  the  erroneous  disbursement,  but 
his  account  loses  earnings  for  a  month. 
If  Participant  B  had  his  entire  accoimt 
invested  in  the  C  Fund  just  prior  to  the 
erroneous  disbursement,  then  he  will 
receive  lost  earnings  based  on  the  C 
Fund  rates  of  return.  The  same  would  be 
true  if  the  erroneous  disbursement  fit)m 
Participant  B's  account  was  a  loan. 

In  contrast,  assume  that  separated 
Participant  X  requests  a  withdrawal  of 
his  entire  account  balance  as  of  the  end 
of  Novnnber  1996.  The  entire  account  is 
properly  disbursed  as  of  the  end  of 
November  1996,  but  the  TSP 
recordkeeper  erroneously  causes  the 
check  to  he  mailed  to  an  outdated 
address  which  had  been  properly 
changed  by  the  participant.  The  check  is 
lost  and  the  funds  are  uninvested  for 
three  months,  at  which  time  the  accoimt 
is  recredited  with  the  amount  that  was 
disbursed  in  November  1996.  Because 
the  account  would  properly  have  been 
closed  as  of  the  end  of  November  1996, 
the  lost  earnings  will  be  calculated  at 
the  G  Fimd  rate  of  retiun. 

Finally,  assume  Participant  L  has  an 
outstanding  loan  of  $5,000  and  decides 
to  prepay  it.  The  certified  prepayment 
check  is  received  in  early  October  1996 
but  due  to  TSP  recordkeeper  error  is  not 
credited  to  the  account  until  December 
1996.  Since  Participant  L  continued  to 
have  a  TSP  account  during  the  period  of 
the  erroneous  disinvestment,  the  lost 
earnings  will  be  credited  based  on  the 
investment  funds  in  which  the  money 
would  have  been  invested  had  the 
prepayment  been  properly  credited  in 


October.  These  rules  are  designed  to 
approximate  the  earnings  that  the 
participant  would  have  received  if  the 
error  had  not  occurred.  For  periods 
when  the  TSP  account  would  have  been 
closed  even  if  the  error  had  iH>t 
occurred,  applying  the  G  Fund  rate 
provides  the  (former)  participant  with  a 
reasonable  positive  rate  of  interest.  It  is 
not  practicable  for  the  Board  to 
speculate  on  the  earnings  which  the 
participant  would  have  received  on  the 
money  outside  the  Plan. 

Section  1605.7(b)  provides  for 
reversal  of  erroneous  declarations  of 
taxable  loan  distributions. 

Section  1605.7(c)  makes  expHcit  that 
the  Executive  Director  has  the  discretion 
to  make  other  corrections  not 
specifically  addressed  elsewhere  in 
§  1605.7.  The  specific  types  of 
corrections  listed  in  §  1605.7  are  not 
exclusive,  and  Board  or  TSP 
recordkeeper  errors  other  than  those 
addressed  may  properly  give  rise  to  lost 
earnings  or  other  forms  of  corrective 
relief.  Moreover,  even  if  no  Board  or 
TSP  recordkeeper  error  is  involved,  the 
Executive  Director  may  determine  that 
payment  of  lost  earnings  or  other 
corrective  relief  is  warranted  under  the 
cinnimstances.  Such  determinations 
must  be  made  by  the  Executive  Director 
on  a  case-by-case  basis.  In  making  these 
determinations,  the  Executive  Director 
must  comply  with  his  fiduciary 
responsibilities  under  FERSA  to  all  of 
the  participants  of  the  TSP.  Thus,  the 
Executive  Director  will  consider  factors 
such  as  the  administrative  cost  of 
implementing  the  correction,  the  cost  to 
the  TSP  as  a  whole  of  paying  any  lost 
earnings,  and  the  harm  to  the  affected 
participant  if  no  correction  is  made. 

Section  1605.8  contains  the 
provisions  for  filing  claims  with  respect 
to  Board  or  TSP  recordkeeper  error.  The 
primary  change  fitim  the  existing 
regulations  is  to  adopt  a  more  informal 
process  than  that  originally 
contemplated.  This  decision  is  based  on 
the  Board's  experience  in  handling 
claims  for  correction.  It  has  been 
determined  that  a  more  informal, 
flexible  process  is  beneficial  to  all 
parties  concerned. 

Under  §  1605.8,  claims  may  be  made 
either  to  the  TSP  recordkeeper  or  to  the 
Board.  The  proposed  revisions  provide 
flexibility  regarding  which  of  those 
parties  will  process  the  claim.  If  the 
claim  is  submitted  to  the  TSP 
recordkeeper,  it  may  either  be  processed 
by  the  recordkeeper  or  sent  to  the  Board 
to  be  processed.  If  the  latter,  or  if  the 
claim  is  initially  submitted  to  the  Board, 
the  decision  of  the  Board  is  final.  If  an 
initial  decision  is  issued  by  the  TSP 
recordkeeper,  the  participant  may 


request  review  by  the  Board  of  any 
denial  of  all  or  any  part  of  the  claim. 
The  decision  by  the  Board  on  review  is 
final. 

Subpart  D— Miscellaneous  Provisions 

Section  1605.9  contains 
miscellaneous  provisions.  Paragraph  (a) 
addresses  residual  earnings.  If  all 
employee  contributions  to  a 
participant's  account  are  removed,  but 
earnings  on  those  contributions  remain 
in  the  account  under  the  rules  of  this 
part,  the  earnings  will  not  necessarily  be 
removed  frtim  the  account  merely 
because  there  are  no  longer  any 
employee  contributions.  This  will 
usually  occur  when  an  agency 
erroneously  contributes  money  to  the 
account  of  a  CSRS  participant  who  is 
eUgible  to  contribute  to  the  TSP  but  has 
not  elected  to  do  so.  When  the 
contributions  are  removed,  the  earnings 
on  the  employee  contributions  will 
remain  in  the  account.  Such  a 
participant  will,  like  all  other  TSP 
participants,  be  entitled  to  withdraw  his 
or  her  account  balance  in  full  upon 
separating  bom  the  Federal  Government 
under  the  same  rules  that  apply  to 
withdrawal  of  other  money  in  a 
participant's  account.  In  contrast,  an 
employee  who  was  never  eligible  to 
contribute  to  the  TSP  is  not,  by  law, 
entitled  to  have  a  TSP  account  or  to 
receive  benefits  from  the  TSP.  If 
residual  earnings  remain  in  the  account 
of  such  an  employee  after  all 
contributions  have  been  removed,  they 
will  be  removed  from  the  account  and 
applied  against  TSP  administrative 
expenses.  Any  remedy  the  employee 
may  wish  to  pursue  would  be  against 
his  or  her  employing  agency  and  would 
not  involve  the  Board,  which  is  not  in 
a  position  to  provide  any  relief  to  the 
employee. 

Paragraph  (b)  provides  for  belated 
elections  to  contribute  to  the  TSP 
because  of  circumstances  beyond  the 
participant's  control  (but  not 
attributable  to  employing  agency  error). 
This  belated  election  is  currently  found 
at  5  CFR  1605.2(b)(1)  of  the  existing 
regulations.  The  proposed  revision 
adopts  the  rule  of  that  provision  without 
substantive  change.  No  makeup 
contributions  are  permitted  under  the 
circumstances  addressed  in  this 
provision. 

Paragraph  (c)  contains  a  cross- 
reference  to  Part  1606  for  correcting 
investment  in  an  incorrect  investment 
fund(s).  Some  employing  agencies  might 
be  inclined  to  correct  such  an  error  by 
submitting  a  negative  adjustment  record 
to  remove  the  money  fix>ro  the  erroneous 
investment  fund  and  then 
recontributing  the  money  to  the  correct 
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investment  fund.  However,  the  only 
permissible  correction  is  through  Part 
1606. 

Paragraph  (d)  provides  addresses  for 
the  Board  and  TSP  recordkeeper. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Pa|Mrwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandates  Rsform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  section  201.  Public 
Law  104-4.  109  Stat.  48.  64.  the  effect 
of  this  regulation  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  or 
tribal  governments  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202.  109  Stat. 
48,  64-65,  is  not  required. 

Submiaaioa  to  Coagreas  and  the 
General  Accounting  OflBce 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA).  as 
amended  by  the  Regulatory  Enforcement 
Fairness  Act  of  1996.  Pub.  L.  104-121. 
tit.  n.  110  Stat.  847.  857-875  (5  U.S.C. 
801(a)(1)(A)].  the  Board  submitted  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  the 
publication  of  this  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  in  section 
804(2)  of  the  APA  as  amended  (5  U.S.C. 
804(2)). 

List  irf^Subiecta  in  5  CFR  Port  1605 

Administrative  practice  and 
procedure.  Employee  benefit  plan. 
Government  employees.  Pensions. 
Retirement. 
wLofftf  W.  MetiM. 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

For  the  reasons  set  out  in  the 
preamble.  Part  1605  of  chapter  VI,  Title 
5  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  to  read  as 
follows: 


PART  1606— OORRECnON  OF 
AOMMISTRATIVE  ERRORS 


Sec. 
160S.1 


Oefinitioos. 


Subpert  B— ^EinpieyMQ  Agency  Eirofs 

1605.2  Makeup  of  mined  or  iosufficient 
contributions. 

1605.3  RmdoviI  of  erroneous  contributions. 

1605.4  Back  pay  awards  and  other 
retroactive  pay  ad)ustments. 

1605.5  Miaclassification  of  retirement 
covenge. 

1605.6  Procedures  tor  claims  against 
employing  agsncies;  time  limitations. 

SubpertC    DoewlorTaPnauuidMatisi 
Errof* 

1605.7  Plan-paid  lost  earnings  and  other 
corrections. 

1605.8  Claims  Cor  conection  of  Board  or 
TSP  Recordkeeper  errors;  time 
limitations. 


1605.9    Miscellaneous  provinions. 
Aothority:  5  U.S.C.  8351  and  8474. 

Subpart  A— Oeflnttlona 

%  1606.1    DeOnMona. 

The  following  definitions  apply  for 
purposes  of  this  port: 

Account  or  TSt*  account  means  a 
participant's  account  in  the  Thrift 
Savings  Plan: 

Agency  automatic  (1%)  contributions 
means  any  contributions  made  under  5 
U.S.C.  8432(c)(1)  or  (c)(3); 

Agency  contributions  means  agency 
automatic  (1%)  contributions  and 
agency  matching  contributions: 

Agency  matching  contributions  means 
any  contributions  made  under  5  U.S.C. 
8432(c)(2): 

Basic  pay  means  basic  pay  as  defined 
in  5  U.S.C.  8431(3).  and  it  is  the  rate  of 
pay  used  in  computing  any  amoimt  the 
individual  is  required  to  contribute  to 
the  Civil  Service  Retirement  and 
Disability  Fund  as  a  condition  for 
participating  in  the  CSRS  or  the  FERS, 
as  the  case  may  be; 

Board  means  the  Federal  Retirement 
Thrift  Investment  Board; 

Board  error  means  any  act  or 
omission  by  the  Board  that  is  not  in 
accordance  with  applicable  statutes, 
regulations,  or  administrative 
procedures  made  available  to  employing 
agencies  and/or  TSP  participants 
(including,  but  not  limited  to,  TSP 
communications  materials  and  other 
publications); 

C  Fund  means  the  Common  Stock 
Index  Investment  Fund  established 
under  5  U.S.C.  8438(b)(1)(C); 

CSRS  means  the  Civil  Service 
Retirement  System  established  by 
Subchapter  ID  of  chapter  83  of  title  5* 


U.S.C,  and  any  equivalent  Federal 
Government  retirement  plan; 

CSRS  employee  or  CSRS  participant 
means  any  employee,  member,  or 
participant  covered  by  CSRS,  including 
employees  authorized  to  contribute  to 
the  Thrift  Savings  Plan  under  5  U.S.C. 
8351,  or  5  U.S.C  8440a  through  8440d; 

Employee  contributions  means  any 
contributions  to  the  Thrift  Savings  Plan 
made  under  5  U.S.C  8432(a).  5  U.S.C 
8351  or  5  U.S.C  8440a  through  8440d: 

Employer  contributions  means  agency 
automatic  (1%)  contributions  and 
agency  matching  contributions; 

Employing  agency  means  any  entity 
that  provides  or  has  provided  pay  to  an 
individual,  thereby  incurring 
responsibility  for  submitting  to  the 
Thrift  Savings  Fund  contributions  made 
by  or  on  behalf  of  that  individual;  any 
entity  responsible  for  submitting  TSP 
loan  payments  on  behalf  of  an 
individual:  or  any  other  entity  that  has 
employed  an  individual  and  has 
provided  information  that  affacts  or  has 
affected  that  individual's  TSP  account: 

Employing  agency  error  means  any  act 
or  omission  by  an  employing  agency 
that  is  not  in  accordance  with  all 
applicable  statutes,  regulations,  or 
administrative  procedures,  including 
internal  procedures  promulgated  by  the 
employing  agency  and  TSP  procedures 
provided  to  employing  agencies  by  the 
Board  or  TSP  recordkeeper. 

Executive  Director  means  the 
Executive  Director  of  the  Board  under  5 
U.S.C.  8474; 

F  Fund  means  the  Fixed  Income 
Investment  Fund  established  under  5 
U.S.C.  8438(b)(1)(B): 

FERS  means  the  Federal  Employees' 
Retirement  System  established  by 
chapter  84  of  title  5,  U.S.C,  and  any 
equivalent  Federal  Government 
retirement  plans; 

FERS  employee  or  FERS  participant 
means  any  employee,  member,  or 
participant  covered  by  FERS; 

G  Fund  means  the  Government 
Securities  Investment  Fimd  established 
under  5  U.S.C  8438(b)(1)(A); 

Interfund  transfer  means  tbe 
movement  of  all  or  a  portion  of  a 
participant's  existing  account  balance 
among  the  TSP  investment  funds; 

Investment  fund  means  the  C  Fund, 
the  F  Fund,  the  G  Fund,  and  any  other 
TSP  investment  funds  created 
subsequent  to  [the  effective  date  of  the 
final  regulations]; 

Investment  fund  election  means  a 
choice  by  a  participant  concerning  how 
TSP  contributions  shall  be  allocated 
among  the  TSP  investment  funds; 

Lost  earnings  record  means  a  data 
record  containing  information  enabling 
the  TSP  system  to  compute  lost  earnings 
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and  to  determine  the  investment  fund  in 
which  money  would  have  been  invested 
had  an  error  not  occuned; 

Makeup  contributions  means 
employee  or  employer  contributions 
that  are  made  for  an  earlier  period 
diuing  which  they  would  have  been 
made  but  for  an  employing  agency  error. 

Negative  adjustment  record  means  a 
data  record  submitted  by  an  employing 
agency  to  remove  money  from  a 
participant's  accoimt; 

Open  season  means  the  period  during 
which  participants  may  choose  to  begin 
making  contributions  to  the  TSP,  to 
change  or  discontinue  the  amount 
currently  being  contributed  to  the  TSP 
(without  losing  the  right  to  recommence 
contributions  die  next  open  season),  or 
to  allocate  prospective  contributions  to 
the  TSP  among  the  investment  funds; 

Participant  means  any  pirson  with  an 
account  in  the  TSP,  or  who  would  have 
an  account  in  the  TSP  but  for  an 
employing  agency  error; 

Recordkeeper  error  means  any  act  or 
omission  by  the  TSP  recordkeeper  that 
is  not  in  accordance  with  applicable 
statutes,  regulations,  or  administrative 
procedures  made  available  to  emplo)ring 
agencies  and/or  TSP  participants 
(including,  but  not  limited  to,  TSP 
commimications  materials  and  other 
publications); 

Source  of  contributions  means  either 
employee  contributions,  agency 
automatic  (1%)  contributions,  or  agency 
matching  contributions; 

Thrift  Savings  Plan.  TSP.  or  Plan 
means  the  Federal  Retirement  Thrift 
Savings  Plan  established  by  the  Federal 
Employees'  Retirement  System  Act  of 
1986  (FERSA),  Pub.  L.  99-335,  100  Stat. 
514,  which  has  been  codified,  as 
amended,  primarily  at  5  U.S.C.  8401- 
8479; and 

rSP  Recordkeeper  means  the  entity 
(hat  is  engaged  by  the  Board  to  perform 
recordkeeping  services  for  the  "TSP.  As 
of  the  effective  date  of  these  regulations, 
the  TSP  recordkeeper  is  the  National 
Finance  Center,  Office  of  the  Chief 
Financial  Officer,  United  States 
Department  of  Agricultiue,  located  in 
New  Orleans,  Louisiana. 

SubfMTt  B— Employing  Agency  Errors 

11606.2    Makeup  of  missed  or  hiaufflcient 
Gontrlbulfona. 

(a)  Applicability.  This  section  applies 
whenever,  as  the  result  of  an  employing 
agency  error,  a  participant  does  not 
receive  all  of  the  contributions  to  his  or 
her  account  to  whidi  the  participant  is 
entitled.  This  includes,  but  is  not 
limited  to,  situations  in  which  an 
employing  agency  error  prevails  a 
participant  from  making  an  election  to 


contribute  to  the  TSP,  the  employing 
agency  ernmeously  Calls  to  implement  a 
contribution  election  properly 
submitted  by  a  partidftant,  the 
employing  agency  fails  to  make  agency 
automatic  (1%)  contributions  or  agency 
matching  contributions  that  it  is 
reqiured  to  make,  or  the  employing 
agency  erroneously  contributes  less  to 
the  TSP  than  it  would  have  contributed 
had  the  error  not  occurred.  The 
corrections  required  by  this  section 
must  be  made  in  accordance  with  this 
part  and  procedures  provided  to 
employing  agencies,  from  time  to  time, 
by  the  Board  or  the  TSP  recordkeeper  in 
bulletins  or  other  guidance.  It  is  the 
responsibility  of  the  employing  agency 
to  determine  whether  it  has  made  an 
error  that  entitles  a  participant  to 
correction  under  this  section. 

(b)  h4issed  employer  contributions.  If 
an  employing  agency  has  failed  to  make 
agency  automatic  (1%)  contributions 
that  are  required  to  be  made  imder  5 
U.S.C.  8432(c)(1)(A),  agency  matching 
contributions  that  are  required  to  be 
made  under  5  U.S.C  8432(c)(2)  based 
on  employee  contributions  that  have 
been  made,  or  contributions  required  to 
be  made  under  5  U.S.C  8432(c)(3),  then: 

(1)  The  employing  agency  must 
promptly  submit,  in  a  lump  simi,  all 
such  missed  contributions  to  the  TSP 
recordkeeper  on  behalf  of  the  affected 
participant.  Makeup  contributions  must 
be  allocated  by  the  employing  agency 
among  the  TSP  investment  fund(s)  using 
the  participant's  current  investment 
fund  election  at  the  time  the  makeup 
contributions  are  made.  If  no  such 
election  is  on  file,  the  contributions  will 
be  reported  by  the  employing  agency  for 
investment  in  the  G  Fund. 

(2)  If  applicable,  the  employing 
agency  must  also  submit  any  lost 
earnings  records  required  imder  5  CFR 
Part  1606. 

(c)  Missed  employee  contributions. 
Within  30  days  of  receiving  information 
from  his  or  her  employing  agency  that 
Indicates  that  the  employing  agency 
acknowledges  that  an  error  has  occurred 
that  has  caused  less  employee 
contributions  to  be  made  to  the 
participant's  account  than  would  have 
been  made  had  the  error  not  occurred, 

a  participant  may  elect  to  establish  a 
schedule  of  makeup  contributions  to 
replace  the  missed  contributions 
through  future  payroll  deductions,  in 
addition  to  any  regular  TSP 
contributions  that  the  participant  is 
entitled  to  make.  The  following  rules 
apply  to  makeup  contributions: 

U)  The  schedule  of  makeup 
contributions  elected  by  the  participant 
must  establish  the  amount  of 
contributicHis  to  be  made  each  pay 


pniod  over  the  duration  of  the 
schedule.  The  contribution  amount  per 
pay  period  may  vary  during  the  course 
of  the  schedule,  but  the  amounts  to  be 
contributed  should  be  established  when 
the  schedule  is  created.  Tbe  schedule 
may  not  exceed  four  times  the  number 
of  pay  periods  over  which  the  errors 
occuned. 

(2)  The  employing  agency  may,  but 
need  not,  set  a  ceiling  on  the  leiigth  of 
the  schedule  of  makeup  contributions 
which  is  less  than  four  times  the 
number  of  pay  periods  over  which  the 
errors  being  corrected  occurred.  The 
ceiling  may  not,  however,  be  less  than 
twice  the  niunber  of  pay  periods  over 
which  the  errors  being  corrected 
occurred. 

(3)  The  employing  agency  must 
implement  the  schedule  of  makeup 
contributions  as  soon  as  practicable 
after  the  participant  has  made  an 
election  to  implement  a  makeup 
schedule. 

(4)  Makeup  contributions  will  not  be 
considered  in  applying  the  maximum 
amount  per  pay  period  that  a  participant 
is  permitted  to  contribute  to  the  TSP 
(e.g.,  5%  of  basic  pay  for  CSRS 
participants,  10%  of  basic  pay  for  FERS 
partic  pants],  but  will  be  included  for 
purposes  of  applying  the  annual  limits 
contained  in  26  U.S.C.  402(g)(1)  and  26 
U.S.C.  415. 

(5)  A  participant's  regular  TSP 
contributions  will  always  take 
precedence  over  makeup  contributions. 
Thus,  when  establishing  a  schedule  of 
makeup  contributions,  the  employing 
agency  must  review  any  schedule 
proposed  by  the  afTectiid  fwrticipant  as 
well  as  the  participant's  current  TSP 
contribution  election,  to  determine 
whether  the  makeup  contributions, 
when  combined  with  regular  TSP 
contributions,  are  expected  to  exceed 
the  annual  limits  contained  in  26  U.S.C. 
402(g)(1)  and  415.  If  so,  the  participant 
may  elect  to  have  the  schedule  of 
makeup  contributions  established  in 
such  a  manner  that  the  payments  will, 
at  an  appropriate  time,  be  suspended 
until  the  makeup  contributions  can  be 
made  within  the  aimual  limits.  In  any 
event,  a  schedule  of  makeup 
contributions  may  be  suspended  at  any 
time  in  order  to  avoid  a  situation  in 
which  the  participant  is  luiable  to  make 
regit  lar  TSP  contributions  because  of  the 
ani^oal  limits.  Similarly,  a  schedule  of 
makeup  contributions  may  be 
suspended  if  a  participant  has 
insufficient  net  pay  to  permit  the 
makeup  contributions.  If  a  schedule  of 
makeup  contributions  is  suspended 
because  of  the  annual  limits  or  because 
of  insufficient  net  pay,  the  period  of 
suspension  will  not  be  counted  against 
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the  maximum  number  of  pay  periods 
the  participant  has  to  complete  the 
schedule  of  makeup  contrioutions. 

(6)  A  participant  may  elect  to 
terminate  a  schedule  of  makeup 
contributions  at  any  time,  but  may  not 
elect  to  make  partial  payments  under 
the  schedule.  Any  such  termination  is 
irrevocable.  If  a  participant  separates 
from  employment  that  makes  the 
participant  eligible  to  contribute  to  the 
TSP,  the  participant  may  elect  to 
accelerate  the  payment  schedule  by  a 
lump  sum  contribution  from  his  or  her 
final  paycheck.  No  contributions  may  be 
made  other  than  by  payroll  deduction 
from  pay  that  constitutes  basic  pay. 

(7)  To  the  extent  a  participant  makes 
up  missed  employee  contributions,  the 
employing  agency  must  contribute  any 
agency  matching  contributions  that 
would  have  been  made  had  the 
employing  agency  error  that  caused  the 
missed  employee  contributions  not  been 
made.  The  agency  matching 
contributions  must  be  made  in 
installments  over  the  course  of  the 
schedule  of  makeup  contributions.  The 
participant  may  not  receive  matching 
contributions  associated  with  any 
employee  contributions  that  are  not 
made  up.  If  the  makeup  contributions 
are  sus{>ended  in  accordance  with 
paragraph  (c)(5)  of  this  section,  the 
payment  of  agency  matching 
contributions  must  also  be  suspended. 

(8)  Makeup  contributions  must  be 
reported  by  the  employing  agency  for 
investment  among  the  TSP  investment 
fund(s)  using  the  (larticipant's  ciurent 
investment  fund  election  at  the  time  the 
makeup  contributions  are  made.  If  no 
such  election  is  on  file,  the 
contributions  must  be  reported  by  the 
employing  agency  for  investment  in  the 
G  Fund. 

(9)  Where  a  participant  has 
transferred  to  a  different  employing 
agency  from  the  one  at  which  the 
participant  was  employed  at  the  time  of 
the  missed  contributions,  it  remains  the 
responsibility  of  the  former  employing 
agfncy  to  determine  whether  an 
employing  agency  error  is  responsible 
for  the  missed  contributions.  If  it  is 
determined  that  such  an  error  has 
occurred,  the  current  agency  must  take 
any  necessary  steps  lo  correct  the  error. 
The  current  agency  may  seek 
reimbursement  from  the  former  agency 
of  any  amount  that  would  have  been 
paid  by  the  former  agency  had  the  error 
not  occurred. 

(10)  Makeup  employee  contributions 
may  be  made  only  by  payroll  deduction 
from  pay  that  constitutes  basic  pay. 
Contributions  by  check,  money  order, 
cash,  or  other  form  of  payment,  directly 
from  the  participant  to  the  TSP,  or  from 


the  participant  to  the  employing  agency 
for  deposit  to  the  TSP,  ate  ndt 
permitted. 

(11)  If  applicable,  the  employing 
agency  must  submit  any  lost  earnings 
records  required  uiKler  S  CFR  Part  1606. 

{1906^    Remove!  o(  enoneous 
eontrlbutlons. 

(a)  Applicability.  This  section  appUes 
whenever,  as  a  result  of  an  employing 
agency  error,  a  TSP  account  contains 
money  that  should  not  have  been 
contributed  to  the  account  and  which, 
therefore,  must  be  removed  from  the 
account.  This  includes,  but  is  not 
limited  to.  situations  in  which,  because 
of  an  employing  agency  error,  employee 
contributions  in  excess  of  those  elected 
by  a  participant  are  contributed  to  the 
participant's  account,  employee 
contributions  (and  any  associated 
agency  matching  contributions)  are 
made  on  behalf  of  a  participant  who  did 
not  elect  to  have  any  contributions 
made,  excess  employer  contributions 
are  made  to  a  participant's  account,  or 
employee  contributions  are  made  in 
excess  of  the  amoimt  permissible 
because  of  an  improper  retirement 
classification  that  is  subsequently 
corrected  (e.g.,  a  CSRS  employee  is 
permitted  to  make  contributions  in 
excess  of  5%  of  basic  pay  during  a 
temporary  misclassification  as  FERS). 

(b)  Negative  adjustment  records.  (1)  In 
order  to  remove  money  from  a 
participant's  account,  the  employing 
agency  must  submit,  for  each  pay  date 
involved,  a  negative  adjustment  record 
indicating  the  amount  of  the 
contribution  being  removed,  the  pay 
date  for  which  it  was  made,  the 
source(s)  of  the  contributions  involved 
(i.e..  employee  contributions,  agency 
automatic  (1%)  contributions  or  agency 
matching  contributions),  and  the 
investment  fund  or  funds  to  which  the 
erroneous  contribution  was  made.  A 
negative  adjustment  record  may  be  for 
all  or  a  part  of  the  contributions  made 
for  the  applicable  pay  date,  investment 
fund  and  source  of  contributions,  but  for 
each  investment  fund  and  source  of 
contributions  the  negative  adjustment 
may  not  exceed  the  amount  of 
contributions  made  for  that  pay  date. 

(2)  Negative  adjustment  records  must 
be  submitted  in  accordance  with  this 
part  and  with  procedures  provided  to 
employing  agencies  from  time  to  time 
by  the  Board  or  the  TSP  recordkeeper  in 
bulletins  or  other  guidance.  Negative 
adjustment  records  must  also  include 
any  additional  information  required  in 
any  such  bulletins  or  other  guidance. 

(c)  Processing  negative  adjustment 
records.  Negative  adjustment  records 


win  be  processed  in  aocordanoe  with 
the  following  rules: 

(1)  Negative  adjustment  records 
received  and  accepted  by  the  TSP 
recordkeeper  by  the  second-to-last 
business  day  of  a  month  will  be 
processed  effective  as  of  the  end  of  that 
month.  Negative  adjustment  records 
accepted  by  the  TSP  recordkeeper  on 
the  last  business  day  of  a  month  will  be 
processed  e%ctive  as  of  the  end  of  the 
following  month. 

(2)  When  negative  adjustment  records 
are  processed,  the  TSP  recdrdkeeper 
will  determine  separately,  for  each  pay 
date  and  source  of  contributions 
involved,  the  amount  of  any  investment 
gains  or  losses  on  the  money  the  agency 
seeks  to  remove  from  the  accoimt  and 
the  investment  fund  or  funds  in  which 
that  money  is  currently  invested.  In 
making  thes«4eterminations, 
investment  gains  and  losses  &x>m  the 
different  TSP  investment  funds  will  be 
netted  against  each  other.  Investment 
gains  and  losses  for  different  sources  of 
contributions  will  be  treated  separately; 
gains  and  losses  for  different  so\m»s  of 
contributions  will  not  be  netted  against 
each  other.  The  TSP  recordkeeper  will 
take  into  consideration  any  interfund 
transfers  made  effective  on  or  after  the 
date  on  which  the  erroneous 
contribution  was  processed. 

(3)  (i)  Multiple  negative  adjustment 
records  in  the  same  processing  cycle 
will  be  processed  in  the  order  of  the 
applicable  pay  dates,  starting  with  the 
earliest  pay  date. 

(ii)  If  the  participant's  account  does 
not  have  sufBcient  funds  in  the 
applicable  source  of  contributions  to 
pay  the  amount  of  a  negative 
adjustment,  the  adjustment  to  that 
source  of  contributions  will  not  be 
processed.  Funds  may  not  be  taken  from 
another  source  of  contributions  to  cover 
the  negative  adjustment.  The  employing 
agency  may.  at  a  later  date,  resubmit  the 
record  that  was  not  processed.  It  will  be 
processed  if,  at  that  time,  there  are 
sufficient  funds  for  the  applicable 
source  of  contributions. 

(iii)  If  there  are  sufficient  funds  in  the 
applicable  source  of  contributions  to 
pay  the  amount  required  by  a  negative 
adjustment  record,  but  any  of  the 
investment  funds  does  not  have 
sufficient  money  to  pay  the  portion  that 
is  attributable  to  that  investment  fund 
(e.g.,  because  of  a  loan),  then  the 
amount  required  will  be  removed  from 
the  other  investment  fund(s),  pro  rata, 
based  on  the  participant's  total  account 
balance  in  each  investment  fund  for  that 
source  of  contributions. 

(d)  Employee  contributions.  The 
following  rules  apply  to  removal  of 
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employee  contributions  from  a 
participant's  account: 

(1)  If  there  is  a  net  investment  gain  on 
the  erroneous  employee  contribution 
made  for  a  pay  date,  then  the  full 
amount  of  the  erroneous  contribution 
will  be  returned  to  the  employing 
agency.  Subject  to  §  1605.9(a),  the 
investment  earnings  on  the  erroneous 
contribution  will  remain  in  the 
participant's  account. 

(2)  If  there  is  a  net  investment  loss  on 
the  erroneous  employee  contribution 
made  for  a  pay  date,  then  the  employing 
agency  will  receive  only  the  amount  of 
the  erroneous  contribution  reduced  by 
the  investment  loss.  However,  the 
investment  loss  does  not  affect  the 
employing  agency's  obligation  to  refund 
to  the  participant  the  full  amount  of  the 
erroneous  contribution. 

(3)  If  an  employing  agency  removes 
erroneous  employee  contributions  from 
a  participant's  account,  it  must  also 
remove,  imder  paragraph  (e)  of  this 
section,  any  associated  agency  matching 
contributions. 

(e)  Employer  contributions.  The 
following  rules  apply  to  removal  of 
employer  contributions  fit)m  a 
paitidpant's  account: 

(1)  unployer  contributions  will  only 
be  rettimed  to  the  employing  agency  if 
the  negative  adjustment  record 
submitted  to  remove  the  contributions  is 
processed  Mrithin  one  year  of  the  date 
the  contribution  was  processed.  If  more 
than  one  year  has  elapsed  when  the 
negative  adjustment  record  is  pnxxssed, 
the  amount  of  the  employer 
ccmtribution  plus  (or  minus)  any 
investment  gains  (or  losses)  will  be 
removed  frtun  the  participant's  account 
and  used  to  o£Eset  TSP  a(hninistrative 
expenses  rather  than  returned  to  the 
emplo]ring  agency.  The  employing 
agency's  obligation  to  submit  negative 
adjustment  records  to  remove  erroneous 
contributions  from  a  participant's 
account  is  not  affiacted  by  whether  the 
contribution  has  been  in  the  account  for 
more  or  less  than  one  year  at  the  time 
the  negative  adjustment  record  is  to  be 
proQessed. 

(2)  Subject  to  paragraph  (e)(1)  of  this 
section,  if  there  is  a  net  investment  gain 
within  a  source  of  contributions  for  an 
erroneous  employer  contribution,  then 
the  employing  agency  will  receive  the 
full  amount  of  the  negative  adjustment 
submitted.  The  earnings  attributable  to 
the  erroneous  contributions  in  the 
applicable  soiiroe  of  contributions  will 
be  removed  from  the  participant's 
aocount  and  used  to  offset  TSP 
administrative  expenses. 

(3)  Subject  to  paragraph  (e)(1)  of  this 
section,  if  there  is  a  net  investment  loss 
within  a  source  of  cmtributions  for  an 


erroneous  employer  contribution,  then 
the  employing  agency  will  receive  only 
the  amount  of  the  erroneous 
contribution  reduced  by  the  investment 
loss. 

f  1605.4    Back  pay  awanis  and  other 
retroectlve  pay  adjustments. 

(a)  Participant  not  employed.  The 
following  rules  apply  to  participants 
who  receive  a  back  pay  award  or  other 
retroactive  pay  adjustment  for  a  period 
during  which  the  participant  was 
separated  frttm  Government 
employment: 

(1)  IJf  the  participant  is  reinstated  to 
Govenunent  employment,  then 
immediately  upon  reinstatement  the 
employing  agency  must  give  the 
participant  the  opportimity  to  submit  a 
contribution  election  form  (Form  TSP- 
1)  to  make  current  contributions.  The 
effective  date  of  the  form  will  be  the 
first  day  of  the  first  full  pay  period  in 
the  most  recent  TSP  election  period.  If 
the  participant  is  reinstated  during  a 
TSP  open  season  but  before  the  election 
period,  he  or  she  can  also  submit  an 
election  form  that  will  become  effective 
the  first  day  of  the  first  full  pay  period 
in  the  following  election  period. 

(2)  The  participant  must  be  given  the 
following  options  for  electing  makeup 
contributions: 

(i)  If  the  participant  had  a  valid 
contribution  election  form  (Form  TSP- 
1)  on  file  when  he  or  she  separated, 
upon  the  participant's  reinstatement  to 
Government  employment  that  election 
form  will  be  reinstated  for  piuposes  of 
makeup  contributions,  imless  a  new 
contribution  election  form  is  submitted 
to  terminate  all  makeup  contributions  or 
those  contributions  that  would  have 
been  made  ftom  the  date  of  separation 
through  the  end  of  the  open  season  that 
occurred  immediately  after  the 
separation. 

Iii)  Instead  of  making  contributions 
for  the  period  of  separation  imder  the 
reinstated  contribution  election  form, 
the  participant  may  submit  a  new 
election  form  for  any  open  season  that 
occurred  during  the  period  of 
separation.  However,  the  investment 
allocation  on  each  Form  TSP-1  for  the 
period  of  separation  must  be  the  same 
as  the  investment  allocation  on  the 
current  Form  TSP-1. 

(3)  Lost  earnings  will  be  calculated 
and  credited  to  the  participant's 
account,  in  accordance  with  5  CFR  part 
1606,  using  the  rates  of  return  for  the  G 
Fund,  unless  the  participant  submitted 
one  or  more  inteitund  transfBr  requests 
during  the  period  of  separation.  In  the 
case  of  interfund  transfer  requests,  the 
earnings  will  be  calculated  using  the  G 
Ftmd  rates  of  return  until  the  first 


interfund  transfer  was  processed.  The 
contribution  that  is  subject  to  lost 
earnings  will  be  moved  to  the 
investment  fimd(s)  the  participant 
requested  and  lost  earnings  will  be 
calculated  based  on  the  earnings  for  that 
fund(s).  The  amount  of  lost  earnings 
calculated  wdll  be  posted  to  the 
investment  fund(s)  to  which  the 
contribution  was  moved  by  the 
interfund  transfer.  If  there  were  no 
interfund  transfers  processed  during  the 
lost  earnings  calculation  period,  the 
amount  of  lost  earnings  calculated  will 
be  posted  to  the  employee's  G  Fund 
account. 

(b)  Participant  employed.  The 
following  rules  apply  to  participants 
who  receive  a  back  pay  award  or  other 
retroactive  pay  adjustment  for  a  period 
during  which  the  participant  was  not 
separated  from  Government 
employment: 

(1)  llie  participant  will  only  be 
entitled  to  makeup  contributions  for  the 
period  covered  by  the  beck  pay  award 
or  retroactive  pay  adjustment  if,  for  that 
period,  the  participant  had  designated  a 
percentage  of  basic  pay  to  be 
contributed  to  the  TSP  or  had 
designated  a  dollar  amount  of 
contributions  each  pay  period  which 
had  to  be  reduced  (because  of  an 
applicable  5%  or  10%  limit  on 
contributions  per  pay  period)  as  a  result 
of  the  reduction  in  pay  that  is  made  up 
by  the  back  pay  award  or  other 
retroactive  pay  adjustment. 

(2)  The  employing  agency  must 
compute  the  amount  of  additional 
employee  contributions  that  would  have 
been  contributed  to  the  participant's 
accoimt  had  the  action  leading  to  the 
back  pay  award  or  other  retroactive  pay 
adjustmffiit  not  occurred.  The 
employing  agency  must  also  compute 
the  amount  of  agency  matching 
contributions  and  agency  automatic 
(1%)  contributions  that  would  have 
been  payable  had  that  action  not 
occtured. 

(c)(1)  Makeup  employee  omtributions 
required  imder  paragraphs  (a)  and  (b)  of 
this  section  must  be  computed  prior  to 
payment  of  the  award  of  back  pay  or 
other  retroactive  pay  adjustment.  The 
makeup  employee  contributions  must 
be  deducted  from  the  payment  of  the 
back  pay  award  or  other  retroactive  pay 
adjustment  and  contributed  to  the  TSP. 
imless  the  payment  of  such 
contributions  will  cause  the  participant 
to  exceed  the  annual  cmtribution  limits 
contained  in  26  U.S.C.  402(g)(1)  or  26 
U.S.C  415  (taking  into  consideration  the 
expected  regular  TSP  contributions  the 
participant  will  make  during  the  year  in 
i^ch  the  back  pay  award  or  other 
retroactive  pay  adjustment  is  paid).  To 
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the  extent  TSP  contributions- from  the 
back  pay  award  or  other  retroactive  pay 
adjustment  would  cause  the  participant 
to  exceed  the  elective  deferral  limits 
contained  in  26  U.S.C  402(g)  or  415. 
such  contributions  may  be  carried 
forward  into  subsequent  years  and  made 
(along  with  attributable  agency 
matching  contributions)  pursuant  to  a 
schedule  of  makeup  contributions 
established  under  the  rules  set  forth  in 
§  1605.3(c). 

(2)  (i)  If  employee  contributions  are 
deducted  from  a  back  pay  award  or 
other  retroactive  pay  adjustment,  the 
employing  agency  will  be  responsible 
for  contributing  the  associated  agency 
matching  contributions  at  the  same  time 
the  employee  contributions  are  made. 
Regardless  of  whether  a  participant 
elects  makeup  employee  contributions, 
the  employing  agency  must  make,  in  a 
lump  sum  payment,  all  appropriate 
agency  automatic  (1%)  contributions 
associated  with  the  back  pay  award  or 
other  retroactive  pay  adjustment. 

(ii)  Any  makeup  contributions  (both 
employee  and  employer)  associated 
with  a  back  pay  award  or  other 
retroactive  pay  adjustment  must  be 
reported  by  the  employing  agency  for 
investment  among  the  TSP  investment 
fund(s)  using  the  participant's 
investment  fund  election  in  effect  at  the 
time  the  makeup  contributions  are 
made.  If  no  such  election  is  on  file,  the 
contributions  must  be  reported  by  the 
employing  agency  for  investment  in  the 
G  Fund. 

(d)  The  employing  agency  must  pay 
any  lost  earnings  on  TSP  contributions 
derived  from  back  pay  awards  or  other 
retroactive  pay  adjustments  that  are 
required  to  be  paid  under  5  CFR  part 
1606. 

(e)  If  a  participant  has  withdrawn  his 
or  her  TSP  account  other  than  by 
purchasing  an  annuity,  and  the 
separation  from  Government 
employment  upon  which  the 
withdrawal  was  based  is  reversed, 
resulting  in  reinstatement  of  the 
participant  without  a  break  in  service, 
then  the  participant  will  have  the 
option,  which  must  be  exercised  by 
notice  to  the  Board  within  90  days  of 
reinstatement,  to  restore  to  his  or  her 
TSP  account  the  amount  withdrawn. 
The  right  to  restore  the  withdrawn 
funds  will  expire  if  the  notice  is  not 
provided  to  the  Board  within  90  days  of 
reinstatement.  No  earnings  will  be  paid 
on  any  restored  funds. 

f  1606.5    MIeciasamcatlon  of  ratiraiTMnt 
COVWVQC 

(a)  If  a  GSRS  participant  is 
misclassified  by  an  employing  agency  as 


a  FERS  participant,  when  the 
misclassification  is  corrected — 

(1)  The  employing  agency  must, 
under  §  1605.3.  remove  all  employee 
contributions  that  exceeded  5%  of  basic 
pay  for  the  p>ay  period(s)  involved,  and 
refund  to  the  pairticipant  the  amount 
contributed.  In  addition,  the  employing 
agency  must  submit  negative  adjustment 
records  to  remove  all  employer 
contributions  made  to  the  participant's 
account  during  the  period  of 
misclassiGcation  that  have  been  in  the 
account  for  less  than  one  year.  The 
participant  may  choose  whether  or  not 
he  or  she  wishes  to  have  the  remainder 
of  the  employee  contributions  made 
during  the  period  of  misclassification 
removed  from  his  or  her  account  and 
refunded  to  the  participant:  and 

(2)  If  the  participant  s  account  at  any 
time  contains  no  employer 
contributions  that  have  been  in  the 
account  for  less  than  one  year,  the  TSP 
recordkeeper  will  remove  from  the 
account  any  employer  contributions  that 
have  been  in  the  account  for  one  year 

or  more  (and  associated  earnings),  and 
will  use  such  amounts  to  offset  TSP 
administrative  expenses. 

(b)  If  a  FERS  participant  is 
misclassified  as  a  CSRS  participant, 
when  the  misclassification  is  corrBcted 
he  or  she  may  not  elect  to  have  the 
contributions  made  while  classified  as 
CSRS  removed  from  his  or  her  account. 
The  employing  agency  must  make  in  a 
lump  sum  payment,  pursuant  to 
§  1605.2(b)(1).  the  appropriate  agency 
automatic  (1%)  contributions  and 
agency  matching  contributions  on  the 
employee  contributions  that  were  made 
while  the  participant  was  misclassified 
as  CSRS.  The  participant  may  also  elect 
to  make,  under  §  1605.2(c),  additional 
contributions  that  he  or  she  would  have 
been  eligible  to  make  as  a  FERS 
participant  during  the  period  of 
misclassification.  If  such  contributions 
are  made,  the  employing  agency  must 
also  submit  any  associated  agency 
matching  contributions  and  any  lost 
earnings  records  required  under  5  CFR 
part  1606. 

1 1606.0    ProcedurM  for  cWm«  against 
•mploytng  agonci— ;  Km*  Umitattona. 

(a)  Agency  procedures.  Each 
employing  agency  must  establish 
procedures  for  participants  to  submit 
claims  for  correction  under  this  subpart. 
Each  employing  agency's  procedures 
must  include  the  following: 

(1)  The  employing  agency  will 
provide  the  participant  with  a  decision 
on  any  claim  within  30  days  of  receipt 
of  the  claim  unless  the  employing 
agency  provides  the  participant  with 
good  cause  for  requiring  a  longer  period 


to  decide  the  claim.  Any  decision  to 
deny  a  claim  in  whole  or  in  part  must 
be  in  writing  and  must  include  the 
reasons  for  the  denial  (including 
citations  to  any  applicable  statutes, 
regulations  or  procedures),  a  description 
of  any  additional  material  that  would 
enable  the  participant  to  perfect  his  or 
her  claim,  and  a  statement  of  the  steps 
to  be  taken  to  appeal  the  denial. 

(2)  The  employing  agency  must 
permit  a  participant  at  least  30  days  to 
appeal  the  employing  agency's  denial  of 
all  or  any  part  of  his  or  her  claim  for 
correction  under  this  subpart.  The 
appeal  must  be  in  writing  and  addressed 
to  the  agency  official  designated  in  the 
initial  denial  decision  or  in  procedures 
promulgated  by  the  agency.  The 
ftarticipant  may  include  with  his  or  her 
appeal  any  documentation  or  comments 
that  the  participant  deems  relevant  to 
the  claim. 

(3)  The  employing  agency  must  issue 
a  written  decision  on  a  timely  filed    . 
appeal  within  30  days  of  receipt  of  the 
appeal  unless  the  employing  agency 
provides  the  participant  wiUi  good  v 
cause  for  taking  a  longer  period  to 
decide  the  appeal.  The  employing 
agency  decision  must  include  the 
reasons  for  the  decision,  as  well  as 
citations  to  any  applicable  statutes, 
regulations,  or  procedures. 

(4)  If  the  agency  decision  on  the 
appeal  is  not  issued  in  a  timely  manner, 
or  if  the  appeal  is  denied  in  whole  or 

in  part,  the  pculicipant  will  be  deemed 
to  have  exhausted  his  or  her 
administrative  remedy  and  will  be 
eligible  to  file  suit  against  the 
employing  agency  under  5  U.S.C.  8477. 
There  is  no  administrative  appeal  to  the 
Board  of  a  final  agency  decision. 

(b)  Time  limit  for  filing  claims.  (1) 
Upon  discovery  of  administrative  errors, 
employing  agencies  are  required  to 
promptly  correct  those  errors  under  this 
subptart,  regardless  of  whether  a  claim 
for  correction  is  received  from  the 
afiiected  particifwnt.  If  an  error  has  not 
been  corrected  by  the  employing 
agency,  the  affiected  participant  may  file 
a  claim  for  correction  with  his  or  her 
employing  agency.  The  claim  must  be 
filed  within  one  year  of  the  earlier  of: 

(i)  Receipt  of  a  pay  stub,  earnings  and 
leave  statement,  or  other  doamient 
reflecting  the  error;  or 

(ii)  The  close  of  the  first  TSP  election 
period  following  the  participant's 
receipt  of  a  TSP  Participant  Statement 
reflecting  the  error.  For  purposes  of  this 
paragraph  (b)(l)(ii)  and  paragraph 
(b)(l)(i)  of  this  section,  in  the  case  of  a 
particii>ant  who  has  been  improperly  ' 
classified  as  to  retirement  coverage,  the 
receipt  of  a  document  indicating  the 
participant's  retirement  code 
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classification  is  not,  in  emd  of  itself, 
sufficient  to  notify  the  participant  that 
his  or  her  retirement  classification  is 
incorrect.  However,  receipt  of  a 
docimient  indicating  a  change  in 
retirement  code  classification,  in 
addition  to  a  written  notice  to  the 
participant  that  the  change  may  have 
implications  for  his  or  her  TSP  account, 
may  be  deemed  by  an  employing  agency 
to  be  sufficient  to  advise  Uie  participant 
that  his  or  her  retirement  classification 
had  been  incorrect  prior  to  the  change. 
The  one-year  time  limit  will  not 
commence  with  respect  to  retirement 
coverage  itiisclassification  errors  unless 
and  until  the  participant  receives  a 
written  notice  of  the  error  that 
specifically  mentions  the  TSP. 

(2)  If  a  participant  fails  to  file  a  claim 
for  correction  of  an  administrative  error 
in  a  timely  manner  (or  fails  to  appeal  a 
denial  of  a  claim  in  a  timely  manner) 
under  paragraph  (b)(1)  of  this  section, 
the  agency  may  still  correct  any 
administrative  error  that  is  brought  to  or 
.comes  to  its  attention. 

Subpart  C — Board  or  TSP 
Recordkaepar  Errors 

f160S.7    Plan-paid  lost  earning*  and  other 
cotractlons. 

(a)  Plan-paid  lost  earnings.  (1)  Subject 
to  paragraph  (a)(2)  of  this  section,  if, 
because  of  an  error  committed  by  the 
Board  or  the  TSP  recordkeeper,  a 
participant's  account  does  not  receive 
credit  for  earnings  (which  may  be 
positive  or  negative)  that  it  would  have 
received  had  the  error  not  occurred,  the 
accoimt  will  be  credited  with  the 
difference  between  the  earnings  (if  any) 
it  actually  received  and  the  earnings  it 
would  have  received  had  the  error  not 
occurred.  The  errors  that  warrant 
crediting  of  lost  earnings  under  this 
paragraph  (a)  include,  but  are  not 
limited  to: 

(i)  Board  or  TSP  recordkeeper  delay  in 
crediting  contributions  or  other  monies 
to  a  participant's  account; 

(ii)  Improper  issuance  of  a  loan  or 
withdrawal  payment  to  a  participant  or 
beneficiary  which  requires  the  money  to 
be  restored  to  the  participant's  account; 
and 

(iii)  Investment  of  all  or  part  of  a 
ptarticipant's  account  in  the  wrong  TSP 
investment  fund(s)  (e.g.,  improper 
processing  or  failure  to  process  an 
interfund  transfer  request). 

(2)  A  participant's  TSP  account  will 
not  be  oedited  with  earnings  under 
paragraph  (a)(1)  of  this  section  if,  during 
the  period  the  participant's  account 
received  credit  for  less  earnings  than  it 
would  have  received  but  for  the  Board 
or  recordkeeper  error,  the  participant 


had  the  use  of  the  money  on  which  the 
earnings  would  have  accrued. 

(3)  In  the  case  of  an  error  described  in 
paragraph  (a)(l)(iii)  of  this  section,  the 
affiected  participant  will,  upon 
discovery  of  the  error,  be  given  a  choice 
whether  or  not  to  have  the  error 
corrected.  If  the  participant  chooses 
correction,  the  account  will  be  placed  in 
the  position  it  would  have  attained  had 
the  error  not  occiirred,  including 
crediting  of  earnings  (positive  or 
negative  as  the  case  may  be)  that  would 
have  accrued  had  the  error  not  occurred 
and  reallocation  of  the  account  balance 
among  the  investment  funds  in  the 
proportions  that  would  have  existed  had 
the  error  not  occiured. 

(4)  Where  the  participant  continued  to 
have  a  TSP  account,  or  would  have 
continued  to  have  a  TSP  account  but  for 
the  Board  or  TSP  recordkeeper  error, 
earnings  under  paragraph  (a)(1)  of  this 
section  will  be  computed  for  the 
relevant  period  based  upon  the 
investment  funds  in  which  the  affected 
monies  would  have  been  invested  had 
the  error  not  occurred.  If  the  period  for 
which  lost  earnings  are  paid  is  a  period 
for  which  the  participant  did  not,  and 
should  not,  have  had  an  account  in  the 
TSP,  then  the  earnings  will  be 
computed  using  the  G  Fimd  rate  of 
return  for  the  relevant  period. 

(b)  Reversal  of  loan  distributions.  If, 
because  of  Board  or  TSP  recordkeeper 
error,  a  TSP  loan  is  declared  a  taxable 
distribution  under  cinnimstances  that 
make  such  declaration  inconsistent  with 
FERSA,  5  CFR  part  1655,  with  the 
provisions  of  the  documents  (including 
instructions)  signed  by  or  provided  to 
the  participant  in  connection  with  the 
application  for  or  issuance  of  the  loan, 
or  with  other  procedures  established  by 
the  Board  or  TSP  recordkeeper  in 
connection  with  the  TSP  loan  program, 
the  taxable  distribution  will  be  reversed. 
The  participant  will  be  provided  an 
opporttmity  to  reinstate  or  repay  in  full 
the  outstanding  balance  on  the  loan. 

(c)  Other  corrections.  The  Executive 
Director  may,  in  his  discretion  and 
consistent  with  the  requirements  of 
applicable  law,  correct  any  other  errors 
not  specifically  addressed  in  this 
section  or  provide  any  other  relief  to  a 
participant,  including  payment  of  lost 
earnings  from  the  TSP,  if  the  Executive 
Director  determines  that  the  correction 
or  relief  would  serve  the  interests  of 
justice,  fairness,  and  equity  among  the 
participants  of  the  TSP. 

f  1606.8    Claims  for  correction  of  Board  or 
TSP  Recofdiwepar  •rrora;  time  llmitBttons. 
(a)  Filing  claims.  Claims  for  correction 
imder  this  subpart  may  be  submitted 
initially  either  to  the  TSP  recordkeeper 


or  the  Board.  The  claim  must  be  in 
writing  and  may  be  bom  the  affected 
participant  or  beneficiary  or  from  a 
representative  of  the  p>articipant  or 
beneficiary.  The  written  claim  must 
state  the  basis  for  the  claim. 

(b)  Processing  claims.  (1)  If  the  initial 
claim  is  submitted  to  the  "TSP 
recordkeeper,  the  TSP  recordkeeper  may 
either  respond  directly  to  the 
participant  or  the  perscm  making  the 
claim  on  behalf  of  the  participant,  cn- 
may  forward  the  letter  to  the  Board  for 
response.  The  decision  whether  the  TSP 
recordkeeper  should  respond  directly  or 
forward  the  claim  to  the  Board  will  be 
made  in  accordance  with  guidance  and 
procedures  established  by  the  Board  or, 
if  no  such  specific  guidance  is  available, 
in  consultation  with  the  Board's  staff.  If 
the  TSP  recordkeeper  responds  to  a 
participant's  claim,  and  all  or  any  part 
of  the  participant's  claim  is  denied,  the 
participant  may  request  review  by  the 
Board  within  90  days  of  the  date  of  the 
recordkeeper's  response. 

(2)  If  the  Board  denies  all  or  any  part 
of  a  participant's  claim  (whether  upon 
review  of  a  TSP  recordkeeper  denial  or 
upon  an  initial  review  by  \he  Board),  the 
participant  will  be  deemed  to  have 
exhausted  his  or  her  administrative 
remedy  and  may  file  suit  under  5  U.S.C. 
8477.  If  the  participant  does  not  submit 
to  the  Board  a  request  for  review  of  a 
claim  denial  by  the  TSP  Recordkeeper 
within  the  90  days  permitted  under 
paragraph  (b)(1)  of  this  section,  the 
participant  shall  not  be  deemed  to  have 
exhausted  his  or  her  administrative 
remedy. 

(c)  Time  limits  for  filing  claims.  (1) 
Upon  discovery  of  errors  subject  to 
correction  under  this  subpart,  the  Board 
or  TSP  recordkeeper  will  promptly 
correct  such  eiTors  in  accordance  with 
this  subpart,  regardless  of  whether  a 
claim  for  correction  is  received  from  the 
affected  participant.  If  an  error  has  not 
been  corrected  by  the  Board  or  TSP 
recordkeeper,  the  affected  participant 
must  file  a  claim  for  correction  within 
one  year  of  the  earlier  of: 

(i)  His  or  her  receipt  of  a  pay  stub, 
earnings  and  leave  statement,  or  other 
document  reflecting  the  error  or 

(ii)  The  close  of  the  first  TSP  election 
period  following  the  participant's 
receipt  of  a  TSP  Participant  Statement 
reflecting  the  error.  For  purposes  of  this 
paragraph  (c)(l)(ii)  and  paragraph 
(c)(l)(i)  of  this  section,  in  the  case  of  a 
participant  whose  retirement  coverage 
has  been  improperly  classified,  the 
receipt  of  a  document  indicating  the 
participant's  retirement  code 
classification  is  not,  in  and  of  itself, 
sufficient  to  notify  the  participant  that 
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his  or  her  retirement  code  classificatioD 
is  incorrect. 

(2)  If  a  participant  foils  in  a  timely 
manner  to  file  a  claim  for  correction  (or 
fails  in  a  timely  manner  to  request 
reconsideration  of  a  claim)  under 
paragraph  (c)(1)  of  this  section,  the 
Board  or  TSP  recordkeeper  may  still 
correct  any  administrative  error  that  is 
brought  to  or  comes  to  its  attention. 

Subpart  D— Miscallanaous  Proviaiona 

§1606.9    MisceilafMous  provtoions. 

(a)(1)  If  all  employee  contributions  are 
removed  from  a  participant's  account 
under  the  rules  set  forth  in  this  part,  but 
earnings  on  any  of  those  employee 
contributions  or  other  residual  amounts 
are  left  in  the  account,  the  earnings  will 
remain  in  the  account  unless  the 
participant  was  ineligible  to  have  an 
account  in  the  TSP  at  the  time  the 
earnings  were  credited  to  the  account 
and  remains  ineligible.  In  that  case,  the 
earnings  will  be  removed  from  the 
account  and  used  to  offset  TSP 
administrative  expenses.  If  earnings 
remain  in  the  account  under  this 
paragraph  (a),  they  will  be  subject  to 
withdrawal  from  the  participant's 
account  upon  separation  ht)m  Federal 
employment  under  the  same  withdrawal 
rules  as  apply  to  any  other  money  in  a 
participant's  account. 

(2)  If  any  residual  earnings  on 
employer  contributions  remain  in  a 
participant's  account  after  all  employer 
contributions  have  been  removed  from 
the  account,  those  residual  earnings  will 
be  removed  from  the  account  and  used 
to  offset  TSP  administrative  expenses. 

(b)  If  a  participant  fails  to  participate 
in  the  TSP  due  to  circumstances  beyond 
his  or  her  control  but  not  due  to 
circumstances  attributable  to  employing 
agency.  Board,  or  TSP  recordkeeper 
error,  the  participant  will  be  entitled  to 
elect  to  participate  effective  not  later 
than  the  first  pay  period  after  the 
participant  submits  a  contribution 
election  form  (Form  TSP-1),  regardless 
of  whether  the  form  is  submitted  during 
an  election  period.  Such  belated 
elections  will  be  permitted  on  a 
prospective  basis  only;  no  makeup 
contributions  will  be  permitted  under 
this  pari. 

(c)  If  TSP  contributions  are  invested 
in  the  wrong  investment  fund(s)  because 
of  employing  agency  error,  that  error 
may  be  corrected  only  in  accordance 
with  5  CFR  1606.7.  Such  errors  may  not 
be  corrected  under  this  pari. 

(d)(1)  The  address  for  the  TSP 
recordkeepwr  is:  National  Finance 
Center,  TSP  Service  Office.  Post  Office 
Box  61500,  New  Orleans,  LA  70161- 
1500. 


(2)  The  address  for  the  Board  is: 
Federel  Retirement  Thrift  Investment 
Board.  1250  H  Street.  NW..  Washington. 
DC  20005. 

(PR  Doc.  96-28063  Filed  11-4-96:  8:45  am] 


DEPARTMENT  OF  ENERGY 

OfOca  of  Energy  Effldancy  and 
Ranawabla  Energy 

10  CFR  Part  430 

[Docket  Na  EE-RM  X  4031 

RIN  1904-WU67 

Energy  Conaervation  Program  for 
Conaumar  Producta:  Review  of  Draft 
Reporia  and  Public  Worlcahop  on 
aothea  Waaher  Standarda 

AOCNCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Availability  and 
Public  Workshop. 

SUkBiARY:  The  Department  of  Energy 
(the  Department  or  DOE)  today  gives 
notice  that  copies  of  the  "Draft  Report 
on  Design  Options  for  Clothes  Washers" 
and  "Draft  Riaport  on  the  Preliminary 
Engineering  Analysis  for  Clothes 
Washers"  are  available.  In  addition,  the 
Department  of  Energy  will  hold  a  public 
workshop  to  discuss  the  above 
mentioned  reports,  comments  received 
on  the  reports,  the  peer  review  of  the 
reports,  and  other  relevant  topics 
pertaining  to  standards  for  clothes 
washers.  All  p>ersons  are  hereby  given 
notice  of  the  opportunity  to  attend  and 
participate  in  the  public  workshop. 
DATES:  The  public  workshop  will  be 
held  on  Friday,  November  15. 1996. 
from  9:00  a.m.  to  4:00  p.m. 
ADDRESSES:  A  copy  of  the  reports 
entitled  "Draft  Report  on  Design 
Options  for  Clothes  Washers"  and 
"Draft  Report  on  the  Preliminary 
Engineering  Analysis  for  Clothes 
Washers"  may  be  obtained  from:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Forrestal  Building,  EE-43,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  (202)  58&-7574. 
These  documents  may  be  read  at  the 
DOE  Freedom  of  Information  Reading 
Room,  U.S.  DOE,  Forrestal  Building. 
Room  lE-190. 1000  Independence 
Avenue,  SW.  Washington,  DC  20585. 
(202)  586-6020.  between  the  hours  of 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  workshop  will  be  held  at  the  U.S. 
Department  of  Energy.  Room  lE-245. 


1000  Independence  Avenue,  SW, 
Washington.  DC  20585. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Bryan  Berringer.  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-43, 1000 
Independence  Avenue.  SW. 
Washington.  DC  20585-0121.  (202) 
586-0371 

Mr.  P.  Marc  LaFrance.  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building.  Mail  Station  EE-43, 1000 
Independence  Avenue,  SW. 
Washington.  DC  20585-0121.  (202) 
586-8423 

Ms.  Sandy  Beall.  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
U.S.  Department  of  Energy,  Mail 
Station  EE-43. 1000  Independence 
Avenue.  SW,  Washington.  DC  20585- 
0121. (202)  586-7574. 

SUPPLEMENTARY  INFORMATKM:  The 
Department  of  Energy  has  initiated  an 
extensive  standards  rulemaking  process 
improvement  effort  which  includes 
priority  setting  for  various  products. 
The  Department  has  determined  that  the 
clothes  washers  standards  rulemaking 
be  assigned  a  "High  Priority"  based  on 
potential  energy  savings  being  large. 
Therefore,  th6  Department  is  initiating 
the  first  step  of  the  new  process,  which 
is  to  consider  design  options  for 
efficiency  improvements,  in  developing 
clothes  washer  standards.  The 
procedures  of  the  new  process  can  be 
found  in  the  July  15,  1996,  Federal 
Register  notice  (61  FR  36973)  which 
outlines  the  planning  and  prioritization 
process,  data  collection  and  analysis, 
and  decision  making  criteria. 

The  Department  has  recently  drafted 
the  following  documents:  "Draft  Report 
on  Design  Options  for  Clothes  Washers" 
and  "Draft  Report  on  the  Preliminary 
Engineering  Analysis  for  Clothes 
Washere."  The  design  options  report 
identifies  product  classes  and  narrows 
the  range  of  design  options  being 
considered  in  the  development  of 
standards.  The  Department  is  providing 
the  preliminary  engineering  analysis 
primarily  for  information  purposes, 
because  the  Department  had  previously 
received  extensive  data  on  manufacturer 
costs,  energy  and  water  use  from  the 
Association  of  Home  Appliance 
Manufacturera.  and  was  able  to  do  a 
preliminary  analysis  based  largely  on 
this  data.  'The  engineering  analysis, 
selection  of  candidate  standard  levels, 
and  draft  consumer/forecasting  (energy 
and  water)  analyses  will  be  completed 
before  the  Department  publishes  a 
Supplemental  Advance  Notice  of 
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Proposed  Rulemaking  (ANC^R)  for 
clothes  washers  planned  for  April  1997. 

The  Department  seeks  information 
from  interested  parties  relative  to  the 
validity  of  the  design  option  report,  and 
on  how  to  conduct  and  complete  the 
engineering  analysis.  These  reports  are 
currently  being  peer  reviewed  by  Oak 
Ridge  National  Laboratory  and  Arthur 
D.  Little,  Inc.  There  will  be  an 
opportimity  to  suggest  other  parties  to 
perform  peer  review  at  the  workshop. 

The  Department  sent  a  letter  on 
October  15, 1996,  to  all  interested 
parties  that  have  participated  in  past 
clothes  washer  rulemakings, 
annoimdng  the  workshop  and 
providing  the  above  mentioned  draft 
reports  for  comment  by  November  8, 
1996. 

A  workshop  for  clothes  washer 
standards,  prinurily  to  discuss  the 
screening  of  design  options,  will  be  held 
on  Friday,  November  IS,  1996,  at  the 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC.  20585-0121  in  room 
lE-245  from  9:00  a.m.  to  4:00  p.m. 
Discussion  will  cover  the  draft  reports, 
comments  received  on  the  reports,  the 
peer  review  of  the  reports,  and  other 
relevant  topics  pertaining  to  the 
standards. 

The  preliminary  draft  agenda  for  the 
workshop  is  as  follows: 

Preliminary  Draft  Agenda 

Opening  Remarks,  Introductions, 

Agenda  Review 
Overview  of  Clothes  Washer 

Rulemaking  Schedule 
Discussion  on  Design  Options 
Discussion  on  Preliminary  Engineering 

Analysis 
EKscussion  on  How  to  Improve  Futiue 

Workshops 
Closing — Next  Steps 

After  completion  of  the  workshop,  the 
Department  will  review  all  of  the 
findings  and  other  recommendations, 
llie  Department  will  use  this 
information  to  develop  the  final 
engineering  analysis  report  for  review 
by  interested  parties.  The  workshop  will 
be  professionally  facilitated. 

Copies  of  any  comments  and  this 
notice  are  available  in  the  E)OE  Freedom 
of  Information  Reading  Room.  A  copy  of 
the  woricshop  transcript  will  be 
available  in  the  DOE  public  reading 
room  approximately  ten  days  after  the 
workshop. 

There  will  also  be  an  opportunity  to 
submit  written  comments  after  the 
woricshop.  Please  notify  Bryan  Berringer 
at  the  above  listed  address  of  your 
intuition  to  attend  the  workshop,  if  you 
wish  to  submit  written  comments,  or  if 
you  wish  to  be  added  to  the  DOE 


mailing  list  for  receipt  of  future  notices 
and  information  concerning  clothes 
washer  matters  relating  to  energy 
efficiency. 

Issued  in  Washington,  DC,  on  October  30. 
1996. 

Chriftiiie  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc  96-28369  Filed  11-4-96: 8:45  am] 
■HJJNQ  COM  atso-ei-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminlatFation 

14  CFR  Part  39 

[Docket  No.  9S-Nii-124-nAP] 

RIN  2120-AA64 

Alrworthinaaa  Directivaa;  McDonnell 
Douglas  Modal  DC-8  and  Model  DC-0- 
80  Sariaa  Alrplanaa,  Modal  MO-88 
Airplanas,  and  C-0  (Military)  Sariaa 
Airplanea  Equipped  With  BFQoodrich 
Evacuation  Slidea 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  doctunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9  and  Model  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-^ 
(military)  series  airplanes.  This  proposal 
would  require  modification  of  the  ^rt 
and  firing  lanyard  stowage.  This 
proposal  is  prompted  by  reports  of  in- 
cabin  inflation  of  certain  evacuation 
slides  due  to  the  impingement  of  the 
galley  service  cart  on  the  slide  girt  and 
firing  lanyard.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  inadvertent  inflation  of  the 
evacuation  slides  inside  the  cabin, 
which  could  contribute  to  injury  of 
passengers  and/or  flightcrew  in  the 
passenger  cabin. 

DATES:  Comments  must  be  received  by 
December  16, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
124-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mfoimation  referenced  in 
the  proposed  rule  may  be  obtained  from 


BFGoodfich  Company.  Aircraft 
Evacuation  Systmns,  Diepartment  7916, 
Phoenix,  Arizona  85040.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Ton,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712: 
telephone  (310)  627-5352;  fax  (310) 
627-5210. 

8UPPL£MENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  maldng  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desira.  Communications  shall 
identify  the  Rules  E>ocket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental ,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-124-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-124-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

DiacussioB 

The  FAA  has  received  several  reports 
of  certain  BFGoodrich  evacuation  slides 
installed  on  McDoimell  Douglas  Model 
DC-9-80  series  airplanes  inadvertently 
inflating  inside  the  passenger  cabin.  The 
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cause  of  these  in-cabin  inflations  is  the 
impingement  of  the  galley  service  cart 
on  the  slide  girt  and  firing  lanyard  of  the 
evacuation  slide.  Such  an  impingement 
can  snag  the  Bring  lanyard  (or  handle), 
and.  consequently.  Gre  the  slide  when 
the  cart  is  moved.  This  condition,  if  not 
corrected,  could  contribute  to  injury  of 
passengers  and/or  flightcrew  in  the 
passenger  cabin. 

The  BFGoodrich  evacviation  slides 
installed  on  Model  DC-9  series 
airplanes  and  Model  ME>-88  ahplanes 
are  identical  to  those  installed  on  the 
affected  Model  DC-O-BO  series 
airplanes.  Therefore,  all  of  these  models 
may  be  subject  to  this  same  unsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Service  Bulletin  25-280. 
Revision  2.  dated  August  15.  1996, 
which  describes  procedures  for 
modification  of  the  girt  and  firing 
lanyard  stowage.  The  modiflcation 
provides  a  cover  for  the  flring  lanyards, 
changes  the  firing  lanyard  handle  shape, 
and  ensures  consistent  folding  of  the 

rt  when  the  girt  bar  is  installed  in  the 
oor  fittings  (armed  condition)  of  the 
airplane. 

Explaaalion  of  Requirementa  of 
Propoaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
typ>e  design,  the  propoaed  AO  would 
require  modification  of  the  girt  and 
firing  lanyard  stowage.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Explanation  of  the  Applicability  of  tbe 
Propoaed  Rule 

Operators  should  note  that  the 
applicability  of  this  proposed  rule 
affects  certain  McDonnell  Douglas  series 
airplanes  that  are  equipped  with  certain 
BFGoodrich  evacuation  slides.  The 
FAA's  general  policy  is  that,  when  an 
unsafe  condition  results  from  the 
installation  of  an  appliance  or  other 
item  that  is  installed  in  only  one  * 

particuleir  make  and  model  of  aircraft, 
the  AD  is  issued  so  that  it  is  applicable 
to  the  aircraft,  rather  than  the  item.  The 
reason  is  simple:  Making  the  AD 
applicable  to  the  airplane  model  on 
which  the  item  is  installed  ensures  that 
operators  of  those  airplanes  will  be 
notified  directly  of  the  unsafe  condition 
and  the  action  required  to  correct  it. 
While  it  is  assumed  that  an  operator 
will  know  the  models  of  the  airplanes 
that  it  operates,  there  is  a  potential  that 


the  operator  will  not  know  or  be  aware 
of  specific  items  that  are  installed  on  its 
airplanes.  It  is  for  this  reason  that  this 
proposed  AD  would  be  applicable  to 
Model  DG-9  and  Model  DC-&-80  series 
airplanes.  Model  MD-88  airplanes,  and 
C-9  (military)  series  airplanes,  rather 
than  to  the  BFGoodrich  evacuation 
slides.  Additionally,  calling  out  the 
airplane  model  as  the  subject  of  the  AD 
prevents  "unknowing  non-compliance" 
on  the  part  of  the  operator. 

Coat  Impact 

There  are  approximately  300 
BFGoodrich  evacuation  slides  installed 
on  100  McDonnell  Douglas  Model  DC- 
9  and  Model  DC-9-B0  series  airplanes. 
Model  MD-88  airplanes,  and  C-^ 
(military)  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet. 

The  FAA  estimates  that  180 
BFGoodrich  evacuation  slide  installed 
on  60  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  2  work  hours 
per  shde  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $75  per 
forward  slide  and  $100  per  aft  slide. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $195  per  forward  slide 
and  $220  per  aft  slide. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  o(>erator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  imf>act,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Subjects  in  14  CFR  Perl  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
OIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDennail  Daa«las:  Docket  96-NM-124- 
AD. 

ApplicabHity:  Model  DC-9-10.  -20,  -30. 
-40,  and  -50  wries  airplanes;  Model  1X2-9- 
81  (MD-Sl).  DC-9-S2  (MD-82).  DC-»-«3 
(MD-83),  DC-9-87  (MD-87)  series  airplanes. 
Model  MD-M  airplanes;  and  C-9  (military) 
series  airplanes;  equipped  with  BFGoodrich 
Evacuation  Slides,  as  listed  in  BFGoodrich 
Service  Bulletin  25-280,  Revision  2,  dated 
August  15, 1996;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteratioa.  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  in-cabin  inflation  of  the 
evacuation  slides,  which  could  contribute  to 
injury  of  pwssengers  and/ or  flightcrew  in  the 
passenger  cabin,  accomplish  the  following: 

(a)  Within  36  montlis  after  the  efliective 
date  of  this  AD,  modify  the  girt  and  firing 
lanyard  stowage  in  accordance  with 
BFGoodrich  Service  Bulletin  25-280, 
Revision  2,  dated  August  15, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
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Transport  Airplane  Directorate.  Operators 
shall  sulimit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  conceniing  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  firom  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  pomits  may  be  issued  in 
accradance  with  tactions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CPR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 
29. 1996. 
DarreUM.] 


Acting  Manager,  Transport  Aiqjiane 
Directrnvte.  Aircraft  Certification  Service. 
(FR  Doc.  96-28321  Filed  11-4-96;  8:45  am] 
BlUStO  OOOC  4»t»-1S-U 


14  CFR  Part  39 

[Dockst  No.  96-CE-1»^D] 

MN  2120-AA64 

AlrworHilnaaa  DIrsetivea;  Sehampp- 
Hinh  Ica  Modala  StandanH^rrua, 
NlmtMia-2.  Nimbua-2B,  Mnl4limlMja 
H8-7.  Mbtl-Nlinbua  B,  Diacua  a,  and 
Diaeua  b  SaNptanaa 

agency:  Federal  Aviation 

Admlnistraticm.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Schempp-Hirth  KG.  (Schempp-Hirth) 
Models  Standard-Cirrus,  Nimbu8-2, 
Nimbus-2B,  Mini-Nimbus  HS-7.  Mini- 
Nimbus  B,  Discus  a,  and  Discus  b 
sailplanes.  The  proposed  action  would 
require  accomplishing  a  load  test  of  the 
elevator  control  system,  and  replacing 
the  elevator  vertical  actuating  tube 
either  immediately  or  at  a  certain  time 
period  depending  on  the  results  of  the 
load  test.  The  proposed  action  results 
from  reported  incidents  of  corrosion 
foimd  in  the  elevator  because  of  water 
entering  the  elevate  conbt)!  rod.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  corrosion  in  the 
elevator  caused  by  water  entering  the 
elevator  control  rod,  which  could  result 
in  elevator  failme  and  subsequent  loss 
of  control  of  the  sailplane. 
DATES:  Comments  must  be  received  on 
or  before  January  17, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 


Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-19- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  Qty,  Missotiri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Schempp-Hirth  Flugzeu^u  GmbH, 
Krebenstrasse  25,  Postfach  1443,  D- 
73230  Kircheim/Teck,  Germany.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr.  ' 
J.  Mike  Kiesov,  Project  Officer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  stiite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comnents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  alignments  as 
they  may  desire.  Commimications 
should  identify  the  Ruk»  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  dianged  in  light  of  the  comments 
receiveoL 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  vriU  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stvnped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-19-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Gaimsel,  Attention:\ 
Rules  Docket  No.  96-CE-19-AD.  Room 
1558,  601  E.  12th  Street,  Kansas  Qty, 
Missoiui  64106. 


Discnasioii 

The  Luftfiahrt-Bundesamt  (LB A), 
which  is  the  airworthiness  authority  for 
Germany,  racentiy  notified  the  FAA  that 
an  unsafia  condition  may  exist  on  certain 
Sdi«npp-Hirth  Models  Standard-Cirrus. 
Nimbus-2.  Nimbus-2B,  Mini-Nimbus 
HS-7,  Mini-Nimbus  B,  Discus  a,  and 
Discus  b  sailplanes.  The  LBA  reports 
several  incidents  of  corrosion  found  in 
the  elevator  because  of  water  entering 
the  elevator  control  rod.  This  condition, 
if  not  detected  and  corrected,  could 
result  in  elevator  Cailure  and  subsequent 
loss  of  control  of  the  sailplane. 

^pUcable  Service  Information 

Schmnpp-Hirth  Technical  Note  No. 
278-33,  286-28, 295-22,  328-10,  349- 
16,  360-9.  373-5,  dated  November  19, 
1992,  specifies  procedures  for 
accomplishing  a  load  test  of  the  elevator 
control  system,  and  replacing  the 
elevator  vertical  actuating  time.  This 
technical  note  also  includes  an 
appendix  that  includes  additional 
procedures  for  accomplishing  the  above 
actions. 

The  LBA  classified  this  technical  note 
as  mandatory  and  issued  LBA  AD  92- 
360,  dated  January  8, 1993,  in  order  to 
assiue  the  continued  airworthiness  of 
these  sailplanes  in  Germany. 

The  FAA's  DetenninatioB 

This  sailplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  Uiuted  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUc^le  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA; 
reviewed  all  available  information, 
including  the  technical  note  referenced 
above;  and  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  Uiuted  States. 

Explanation  erf  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Schempp-Hirth  Models 
Standard-Cirrus.  Nimbus-2.  Nimbus-2B. 
Mini-Nimbus  HS-7.  Mini-Nimbus  B, 
Discus  a,  and  Discus  b  sailplanes  of  the 
same  type  design,  the  proposed  AD 
would  require  accomplishing  a  load  test 
of  the  elevator  control  system,  and 
replacing  the  elevator  vertical  actuating 
tube  either  immediately  or  at  a  certain 
time  period  depending  on  the  results  of 
the  load  test.  Accomplishment  of  the 
proposed  actions  would  be  in 
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accordance  with  Schempp-Hirth 
Technical  Note  No.  278-33,  286-28. 
295-22.  328-10.  349-16.  360-8. 373-5. 
dated  November  19, 1992,  and  the 
Appendix  to  this  technical  note. 

CompUanca  Time  of  the  Propoeed  AD 

The  compliance  time  of  the  proposed 
replacement  of  this  NPRM  is  presented 
in  calendar  time  instead  of  hours  time- 
in-service.  The  FAA  has  determined 
that  a  calendar  time  for  compliance 
would  be  the  most  desirable  method 
because  the  unsafe  condition  of  the 
elevator  control  system  is  caused  by 
corrosion.  Corrosion  can  occur  in  the 
areas  of  the  elevator  control  system  of 
the  affected  sailplanes  regardless  of 
whether  the  sailplane  is  in  service. 

Cost  Impact 

The  FAA  estimates  that  167  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  3  workhours  per 
sailplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $40  per  sailplane. 
Based  on  these  figiues,  the  total  coat 
impact  of  the  proposed  AD  on  U.S. 
sailplane  operators  is  estimated  to  be 
$36,740.  This  figure  is  based  on  the 
assumption  that  no  owner/operator  of 
the  affected  sailplanes  has 
accomplished  the  proposed 
replacement. 

Schempp-Hirth  has  informed  the  FAA 
that  parts  have  been  distributed  to  equip 
approximately  53  sailplanes.  Assuming 
that  each  set  of  parts  is  incorporated  on 
an  affected  sailplane,  the  cost  imjiact 
upon  U.S.  sailplane  owners/operators 
would  be  reduced  by  $11,660  from 
$36,740  to  $25,080. 

In  addition,  the  above  figure  is  based 
only  on  the  replacement  costs;  it  does 
not  take  into  account  the  costs  of  the 
load  test.  An  owner/operator  of  an 
affected  sailplane  is  allowed  to 
accomplish  this  load  test  so  the  only 
cost  involved  is  the  time  it  takes  the 
owner/operator  to  accomplish  this  test. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  %vith  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prejparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  imder 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A0DRESSE8. 

List  of  Siib)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  106(g),  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Sdioiipp-Hirtfa  K.G.:  Docket  ^4o.  ge-CE-lO- 
AD. 
Applicability:  The  following  nilplane 
models  and  serial  numbers,  certlflcated  in 
any  category: 


Models 

SeflalNoe. 

Standar<M>nj8 

AM  serinl  nunntiefs. 

Nimtxj8-2  and  Nim- 

Al  serlai  numtwrs. 

bus-2B. 

MinHNintXA  HS-7 

Serial  numbers  1  to 

and  Mini-Nifitxjs  B. 

159. 

Discusaand  Discus 

Serial  numbers  1  Id 

b. 

446. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  rapaiied  in  the  one 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modiiied,  altered, 
or  repaired  so  that  the  perfbmiance  of  the 
requiiemenU  of  this  AD  is  afflBCted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  l^  this 
AD;  and,  if  the  unsafe  condition  has  not  bem 


eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
acoomplislied. 

To  prevent  cociosion  in  the  elevator  caused 
by  water  entering  the  alevatos  control  rod. 
which  could  result  in  elevator  Cdlure  and 
subsequent  loss  of  control  of  the  sailplane, 
accomplish  tlie  following: 

(a)  Prior  to  further  flight  aftw  the  efifoctive 
date  of  this  AD.  accomplish  a  load  test  of  the 
elevator  control  system  in  accordance  with 
Schmpp-Hirth  Technical  Note  No.  278-33, 
286-28,  295-22,  328-10.  349-16.  360-9. 
373-5.  dated  November  19. 1992.  and  the 
Appendix  to  this  technical  note. 

Note  a:  Sections  61.107(dXl)  and 
61.127(dXl)  of  the  Federal  Aviation 
Regulations  (14  CFR  61.107(dKl)  and  14  CFR 
61.127(dXl))  give  the  auUiorization  for 
glider/sailplane  operatOTS  to  disassemble  and 
reassemble  the  elevator  control  system  (for 
storage  purpoees  between  flights).  The  "prior 
to  further  flight  after  the  eSsctive  date  of  this 
AD"  compliance  time  in  paragraph  (a)  of  this 
AD  was  established  to  coincide  with  the  next 
reassembly  of  the  elevator  control  system. 

(b)  If  any  discrepancies  an  found  during 
the  load  test  required  by  paragraph  (a)  ofthis 
AD,  prior  to  further  fli^t,  replace  the 
elevator  vertical  actuating  tube  in  accordance 
with  Schempp-Hiith  Technical  Note  No. 
278-33.  286-28.  205-22,  328-10,  349-18. 
360-9, 373-5,  dated  November  19, 1992.  and 
the  Appendix  to  tliis  technical  note. 

(c)  Within  the  next  six  calendar  months 
afbsr  the  efiisctive  date  of  this  AD,  unless 
already  accomplished  (compliance  with 
paragraph  (b)  ofthis  AD),  raplaoe  the  elevator 
vertical  actuating  tube  in  accordance  with 
Schempp-Hirth  Technical  Note  Na  278-33, 
286-28,  295-22,  328-10,  349-16,  360-9. 
373-5.  dated  November  19, 1992.  and  the 
Appendix  to  this  tachnioal  note. 

(d)  The  elevatcv  control  system  load  test  as 
required  by  paragraph  (a)  of  this  AD  may  be 
performed  l^  the  sailplane  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  ofthis 
AD  can  be  accompUshed. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  sxiita  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
I}irectorate. 
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(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Schempp-Hirth 
Flugzeugbau  (knbH.  Kretenstrasse  25, 
Postfach  1443.  D-73230  Kircheun/Teck. 
Germany:  or  may  examine  these  documents 
at  the  FAA.  Oontral  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 601  E. 
12th  Street  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on 
October  29, 1996. 

lohn  R.  Colony. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  96-28320  Filed  11-4-96: 8:45  am] 
BSJjNa  coot  4tto-ia-u 


14  CFR  Part  39 

[Docket  No.  96-NM-107-A0] 

RIN  212fr-AA64 

AinMorthlness  Directives;  AirtHis  Model 
ASOO.SerlM  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociiment  proposes  the 
adoption  of  a  new  airworthiness 
dirM^tive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  series 
airplanes.  This  proposal  would  require 
a  one-time  template  inspection  of  the 
rear  pressure  bulkhead  to  detect  dents; 
repetitive  eddy  current  inspections  of 
dents  greater  than  a  certain  depth  to 
detect  cracking;  and  repair,  if  necessary. 
This  proposal  is  prompted  by  a  report 
indicating  that  cracking  has  been  found 
in  the  vicinity  of  a  dent  in  the  rear 
pressure  bulkhead  of  one  airplane.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fatigue  cracking 
resulting  from  a  dent  in  the  rear 
pressure  bulkhead,  which  if 
uncorrected,  could  reduce  the  stnictviral 
integrity  of  the  bulkhead,  and 
consequently  lead  to  rapid 
depresstuization  of  the  airplane. 
'DATES:  Comments  must  be  received  by 
December  16. 1996. 
AOOflESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-^^IM- 
107-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 


This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 

FOR  FURTHER  MFORMATKM  CONTACT:  Tim 

Backman,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directcnate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

8UPPI.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  96-NM-107-AD."  The 
postcard  will  be  date  stam{}ed  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-107-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

DiacuMion 

The  Direction  Generale  de  1 'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  series  airplanes.  The  DGAC 
advises  that  it  has  received  a  report 
indicating  that  cracking  caused  by 
fatigue  has  been  d^ected  in  the  vicinity 


of  a  dent  in  the  rear  pressure  bulkhead 
of  a  Model  A300  series  airplane;  the 
cause  of  the  denting  has  not  yet  been 
ascertained,  however.  Due  to  the  force 
required  to  dent  the  rear  pressure 
bulkhead,  it  is  likely  the  dent  did  not 
occur  while  the  airplane  was  in  service, 
but  could  have  resulted  from  a  shipping 
accident  prior  to  installation  of  the 
bulkhead,  or  bom  prtx»diues  used  to 
install  the  bulkhead  on  the  airplane. 
Furthnmore,  it  is  not  known  if  this 
denting  is  strictly  an  isolated  occurrence 
or  if  it  could  affect  other  Model  A300 
series  airplanes.  What  is  known, 
however,  is  that  dotting  in  this  area  can 
lead  to  cracking  which,  if  not  corrected, 
could  reduce  the  structiual  integrity  of 
the  rear  pressure  bulkhead,  and 
consequently  lead  to  rapid 
depressurization  of  the  airplane. 

Enlanation  trf' Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
No.  A300-53-302.  dated  Novemlwr  3. 
1995,  which  describes  procedures  for 
conducting  a  one-time  template 
inspection  of  the  rear  pressure  bulkhead 
to  detect  dents;  conducting  repetitive 
eddy  current  inspections  of  dents 
greater  than  a  certain  depth  to  detect 
fatigue  cracking;  and  repair,  if 
necessary. 

Expending  on  the  extent  and  location 
of  the  cracking,  the  service  bulletin,  in 
some  circumstances,  provides  for 
continued  flight  without  immediate 
repair  of  the  damaged  area;  temporary 
and  p>ermanent  repairs,  however,  are  to 
be  performed  eventually.  In  other 
situations,  the  service  bulletin 
instructions  recommend  the  installation 
of  a  permanent  repair  to  be  performed 
prior  to  further  flight.  The 
accomplishment  of  this  permanent 
repair  procedure  eliminates  the  need  for 
repetitive  eddy  current  inspections  and 
temporarv  repair. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  (CN)  95- 
245-192(8),  dated  December  6,  1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufectured 
in  France  and  is  typte  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
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DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 
The  FAA  acknowledges  that 
additional  data  is  necessary  to  ascertain 
if  the  denting  that  was  found  on  the 
incident  airplane  was  the  result  of  an 
isolated  event,  or  if  it  was  the 
consequence  of  common  shipping 
practices,  conunon  installation 
practices,  or  both.  The  manufacturer  is 
continuing  its  work  to  determine  this. 
However,  regardless  of  the  lack  of  data 
at  this  time  to  establish  the  cause  of  the 
denting,  the  major  consideration  in  the 
FAA's  decision  to  promulgate  this  AD 
action  is  the  possibility  of  dents  existing 
on  airplanes  throughout  the  fleet  and 
going  undetected.  The  concentration  of 
stress  in  a  dented  area  increases  the 
likelihood  that  fatigue  cracking  will 
occur.  These  cracks,  if  allowed  to 
propagate,  can  reduce  the  structural 
integrity  of  the  rear  pressure  bulkhead, 
and  consequently  result  in  rapid 
depressurization  of  the  airplane. 

Explanation  of  RequirBments  of 
PropoMd  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  template  inspection  of  the 
rear  pressure  bulkhead  to  detect  dents; 
repetitive  eddy  current  inspiections  of 
dented  areas  greater  than  a  certain  depth 
to  detect  fatigue  cracking;  and  repair,  if 
necessary. 

The  extent  and  location  of  cracking 
would  determine  whether  temporary  or 
f>ermanent  repair  is  to  be  accomplished 
prior  to  further  flight.  In  addition, 
permanent  repair  would  constitute 
terminating  action  for  the  repetitive 
eddy  current  inspections  and  temporary 
repair  requirements. 

The  proposed  inspection  and  certain 
repairs  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

DiiHerences  Between  Propoeed  AD  and 
Relevant  Service  Information 

When  radial  cracking  is  detected  in 
the  circumferential  strap  and/or  the 
rivet  area,  the  service  bulletin  provides 
for  continued  flight  prior  to  repair. 
However,  the  profwsed  AD  would 
require  repair  prior  to  further  flight, 
regardless  of  the  type  of  crack  or  where 
the  cracking  occurs.  If  radial  cracking  is 
detected  only  in  the  circumferential 
strap,  however,  a  temporary  repair 
would  be  allowed  prior  to  further  flight; 
all  other  cracking  in  the  rear  pressure 


bulkhead  would  be  required  to  be 
permanently  repaired  before  further 
flight. 

Due  to  the  safety  implications  and 
consequences  associated  with  cracking 
in  the  rear  pressure  bulkhead,  the  FAA 
has  determined  that  continued  flight 
without  the  immediate  accomplishment 
of  temporary  or  permanent  repair,  as 
appUcable.  is  unacceptable. 

Cost  Impact 

The  FAA  estimates  that  15  Airbus 
Model  A300  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  houra  per 
airplane  to  accomplish  the  proposed 
inspection  for  denting,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,500,  or  $300  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  prof>osed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Etocket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AODRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 


The  Propoaed . 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14^CFR  part  39)  as  follows: 

PART  3»-AIRWORTIIINESS 
0IREGTIVE8 

1.  Tbe  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aolkarity:  49  U.S.C  106(g).  40113,  44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  IndiMtrie:  Docket  96-NN4-107-AD. 

Applicability:  Model  A300  airplanes 
having  serial  numbers  001  through  0156. 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetiMr  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  tbe  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  refiaired  so  that  the  perfonnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  tbe  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  rear 
pfessure  bulkhead,  which  could  reduce  its 
structural  integrity,  and  consequently  lead  to 
rapid  depressurization  of  the  airplane, 
accomplish  tbe  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  template 
inspection  to  detect  dents  of  tbe  rear  pressure 
bulkhead  in  tbe  area  between  right  hand  and 
left  hand  radial  stiffeners  RS  5  and  RS  13,  in 
accordance  with  Airbus  Service  Bulletin  No. 
A300-S3-302,  dated  November  3, 1995. 

(b)  If  no  dent,  or  if  no  dent  that  is  greater 
than  2  mm  in  depth,  is  detected  during  the 
template  inspection  required  by  paragraph  (a) 
of  this  AD:  No  fiuther  action  is  required  by 
this  AD. 

(c)  If  any  dent  that  is  greater  than  2  mm 
in  depth  is  detected  during  the  template 
inspectitMi  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight,  inspMct  the  dent 
for  cracking,  in  accordance  with  Airbus 
Service  Bulletin  No.  A30O-53-302,  dated 
November  3, 1995. 

(1)  If  no  crakk  is  detected:  Repeat  the 
inspection  for  cracking  at  intervals  not  to 
exceed  2,000  landings  until  the  permanent 
repair  specified  in  paragraph  (c)(l)(i]  of  this 
AD  is  accomplished. 

(i)  Prior  to  the  acciunulation  of  5  years  or 
1 1 ,000  landings  after  the  efilBctive  date  of  this 
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AD,  whichever  occurs  first,  accomplish  the 
permanent  repair  of  the  dent  in  accordance 
with  ptaragraph  2.B.(3Mc)l  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(ii)  Accomplishment  of  the  permanent 
repair  of  the  dent  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  paragraph,  and 
thereafter,  no  further  action  is  required. 

(2)  If  only  radial  cracking  is  detected  in  the 
circiunfiBrential  strap  and  no  other  cracking  is 
found  elsewhere  in  the  rear  pressure 
Imlkhead:  Prior  to  further  flight,  accomplish 
the  circumferential  strap  repair,  in 
accordance  with  paragraph  2.B.(3)(c).2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Thereafter,  inspect  the  dent  for 
cracking  at  intervals  not  to  exceed  every 
1,000  landings  until  the  permanent  repair 
specified  in  paragraph  (c)(2)(i)  of  this  AD  is 
accomplished. 

(i)  Prior  to  the  acciunulation  of  5  years  or 
11,000  landings  from  the  effective  date  of  this 
AD,  whichever  occurs  first,  accomplish 
permanent  repair  of  the  dent  in  accordance 
with  the  paragraph  2.B.(3)(c)2of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(ii)  Accomplishment  of  the  permanent 
repair  of  the  dent  constitutes  terminating 
action  for  the  repetitive  inspection  and  repair 
requirements  of  this  paragraph  and 
thereafter,  no  further  action  is  required. 

(3)  If  any  other  cracking  not  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD  is 
detected:  Prior  to  further  flight,  accomplish  a 
permanent  repair  of  the  dent  in  accordance 
with  the  pnragraph  2.B.(3)(c)3  or  4.  as 
applicable,  of  the  Accomplishment 
Instructions  of  the  service  bulletin;  or  in  a 
manner  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 
AccompUshment  of  the  permanent  repair  of 
the  dent  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin  constitutes  terminating  action  for  the 
requirements  of  this  AD  and,  thereafter,  no 
further  action  is  required. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tbe  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directwate.  Operators 
shall  sulimit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 


can  he  accomplished.  Issued  in  Renton, 
Washington,  on  October  29, 1996. 
Darreil  M.  Pedenoii, 
Acting  h4anager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  96-28322  Piled  11-4-96:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96  NM  94  Apl 

AiiiNorthlnaM  Directives;  Foidwr 
Model  F28  Mark  0100  and  Mark  0070 
Series  Airplanat 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
and  Mark  0070  series  airplanes.  This 
proposal  would  require  modification  of 
the  hook  and  latch  engagement 
assemblies  of  the  engine  cowl  doors, 
measurement  of  the  aerodynamic 
mismatch  between  the  fixed  cowl  and 
lower  cowl  door,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  operational  experience  that 
indicate  that  an  aerodynamic  mismatch 
may  exist  between  the  fixed  engine  cowl 
and  the  lower  cowl  door,  and  may  be 
the  result  of  one  or  more  hooks  of  the 
engagement  assemblies  not  engaging 
adequately.  This  condition  may  cause 
the  other  hooks  to  carry  loads  higher 
than  they  were  originally  designed  to 
carry,  and  could  result  in  the  failure  of 
those  hooks  that  are  engaged.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  frassible 
separation  of  the  lower  cowling  from  the 
airplane  due  to  failure  of  the  hooks  of 
the  engagement  assemblies. 

DATES:  (Comments  must  be  received  by 
December  16, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  9&-^^IM- 
94-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenoed  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  ntmiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  re(>ort 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-94-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-^MM-94-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
and  Mark  0070  series  airplanes.  The 
RLD  has  received  reports  indicating  that 
operational  experience  has  shown  that 
an  aerodynamic  mismatch  (gap)  may 
exist  between  the  fixed  engine  cowl  and 
the  lower  cowl  door.  The  lower  cow) 
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door  is  engaged  in  the  "closed"  position 
by  two  latches  and  three  hooks.  An 
excessive  aerodynamic  mismatch  (or 
gap)  in  this  assembly  indicates  that  one 
or  more  books  are  not  engaged  properly. 
If  this  is  the  case,  the  aerodynamic 
mismatch  could  cause  the  hooks  that  are 
engaged  to  carry  loads  higher  than  they 
were  originally  designed  to  carry;  in  the 
event  of  a  burst  engine  bypass  duct,  this 
situation  could  result  in  ^liue  of  the 
hooks  that  are  engaged.  Failure  of  these 
hooks  could  result  in  the  lower  engine 
cowling  separating  from  the  airplane 
and  subsequently  causing  tlamage  to 
other  airplane  structure  or  posing  a 
hazard  to  persons  on  the  ground. 

Explanation  of  Ralavant  Senrioe 
Information 

Fokker  has  issued  Service  Bulletin 
SBFlOO-71-019,  dated  March  21. 1996, 
which  describes  procediu^s  for 

1.  modifying  the  hook  and  latch 
engagement  assemblies  of  the  left  and 
right  engine  lower  cowl  door:  and 

2.  measuring  the  aerodynamic 
mismatch  between  the  fixed  cowl  and 
lower  cowl. 

If  the  measurement  of  the 
aerodynamic  mismatch  is  beyond  the 
limits  Bfiecified  in  the  service  bulletin, 
the  service  bulletin  also  provides 
procedures  to  measure  the  mis- 
engagement  between  the  left  and  right 
engine  hooks  of  the  fixed  cowl  door  and 
the  clevis  fittings  of  the  lower  cowl 
door.  The  service  bulletin  also  describes 
modification  procedures  for  the  mid- 
clevis  fitting  on  the  right  and  left  engine 
lower  cowl  door  if  the  mis-engagement 
is  beyond  the  limits  specified  in  the 
service  bulletin. 

The  RLD  classified  this  service 
bulletin  as  mandatory  and  issued 
Netherlands  airworthiness  directive 
BLA  1989-049/3  (A),  dated  June  28. 
1996.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactiued 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


its  of 


Explanation  of  Raqi 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  hook  and  latch 
engagement  assemblies  of  the  left  and 
ri^t  engine  lower  oowl  door.  It  would 
also  require  measurement  of  the 
aerodynamic  mismatch  between  the 
fixed  cowl  and  lower  cowl,  and  various 
follow-on  actions,  dependent  upon 
whether  the  measurement  of  the 
aerodynamic  mismatch  is  beyond 
certain  limits.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  124  Fokker 
Model  F28  Model  0100  and  0070  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  initial 
inspection  and  modification,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operatora  is  estimated  to  be  $22,320,  or 
$180  per  airplane. 

The  total  cost  impact  figure  discussed ' 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efliacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regvilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dodcet  at  the 
location  provided  under  the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safisty,  SaflBty. 

The  Proposed  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  30-^AIRWORTMmE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aethsrity:  40  U.S.C  App.  1354(a),  1421 
and  1423: 40  U.S.C.  106(g);  and  14  CFR 
11.80. 

f  30.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fakkan  Docket  95-NM-e4-AD. 

AoplicabUity:  Model  F28  Mark  0100  and 
Mark  0070  teries  airplanes  as  listed  in  Fokker 
Service  Bulletin  SBPlOO-71-010.  dated 
March  21, 1996:  certificated  In  any  category. 

Nets  1:  This  AD  applies  to  each  airplane 
identified  in  tlie  praoeding  applicability 
provision,  regardless  of  wheUter  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  tequlrements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  to  that  the  performance 
of  the  requirements  of  this  AD  Is  afiiBcted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiKt  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  lower  cowling 
from  the  airplane  due  to  bilure  of  the  hook 
and  latch  engagement  assembly  of  the  cowl, 
door,  accomplish  the  following: 

(a)  Accomplish  the  requirements  of 
paragraph  (b)  of  this  AD  at  the  later  of  the 
times  indicated  in  paragraph  (aKi).  (a)(2).  or 
(a)(3)  of  this  AD: 

(1)  prior  to  the  accumulation  of  2.500  total 
flight  cycles:  or 

(2)  within  2.500  flight  cycles  since  the  last 
inspection  performed  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-71-003. 
dated  April  14, 1089;  Revision  1.  dated 
August  8. 1980,  or  Revision  2.  dated 
November  21. 1994;  or 

(3)  within  30  days  after  the  efiiactive  date 
of  this  AD. 
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(b)  At  the  time  specified  in  paragraph  (a) 
of  this  AD,  acxxnnplish  the  actions  specified 
in  either  paragrapn  (b)(1)  or  (bK2)  of  this  AD, 
as  applicable: 

(1)  Fot  airplanes  specified  in  Part  1  of 
Fokker  Sawice  Bulletin  SBFlOO-71-019, 
dated  Much  21, 1996:  Modify  the  hook  and 
latch  engagement  assemblies  of  the  left  and 
right  engine  cowl  doors,  and  inspect  to 
determine  the  aerodjrnamic  mismatch 
between  the  fixed  cowl  and  lower  cowl  door, 
in  accmdanoe  with  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBPlOO-71-019,  dated 
March  21, 1996. 

Nola  2:  Accomplishment  of  the 
modification  of  the  hook  and  latch 
engagement  assemblies  of  the  left  and  right 
engine  cowl  doon,  in  accordance  with  Part 
1  of  the  Aooomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-7 1-003, 
dated  April  14, 1089;  Revision  1,  dated 
August  8, 1989;  or  Revision  2,  dated 
November  21, 1904;  is  considered  acceptable 
for  compliance  with  the  applicable 
modification  specified  in  paragraph  (b)(1)  of 
this  amendment 

(2)  For  airplanes  specified  in  Part  2  of 
Fokknr  Service  Bulletin  SBFlOO-71-019, 
dated  March  21, 1996,  excluding  those 
airplanes  subject  to  paragraph  (b)(1)  of  this 
AD:  Perform  a  one-time  inspection  to 
determine  the  aerodynamic  mismatch 
between  the  fixed  cowl  and  the  lower  cowl 
door,  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Polcker 
Service  Bulletin  SBFlOO-71-019,  dated 
March  21, 1996. 

(c)  If  the  aerodynamic  mismatch  measured 
between  the  fixed  cowl  and  lower  cowl  door 
is  less  than  or  equal  to  4.5  mm,  no  further 
action  is  required  by  this  AD. 

(d)  If  the  aerodynamic  mismatch  measured 
between  the  fixed  cowl  and  lower  cowl  door 
is  greater  than  4.5  mm,  prior  to  further  flight, 
perform  a  one-time  inspection  to  measure  the 
mis-engagement  between  the  left  and  right 
engine  nooks  of  the  fixed  cowl  door  and  the 
clevis  fittings  of  the  lower  cowl  door,  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Foklcer 
Service  Bulletin  SBFlOO-71-019,  dated 
March  21, 1996. 

(1)  If  the  mi8-enga«ment  is  less  than  or 
equal  to  6.5  mm,  no  mrther  action  is  required 
by  this  AD. 

(2)  If  the  mis-engagement  is  greater  than 
6.5  mm:  Within  1  year  after  measuring  the 
mis-engagament  required  by  this  paragraph, 
modify  the  mid-clevis  fitting  on  the  right  and 
left  engine  lower  cowl  door,  in  accordance 
writh  Part  3  of  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBFlOO-71-019,  dated  March  21, 1996.  After 
accomplishment  of  this  modification,  no 
further  action  is  required  by  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  Dy  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  tneir  requests  througn  an 
appropriate  FAA  Principal  Maintenance 
Inspected,  wlio  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Infumation  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtamed  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  wim  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of^this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
29, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  96-28323  Filed  11-4-96;  8:45  ami 
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14  CFR  Part  73 

[Aifspece  Docket  No.  9e-AQL-iq 

Propoaad  Amendment  to  Time  of 
DMignatlon  for  naatrtctad  Area  R- 
4305,  Lake  Superior.  MN 

AQBICY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  amends 
the  time  of  designation  for  Restricted 
Area  4305  (R-4305).  Lake  Superior.  MN. 
by  reducing  the  reqxiiiement  tor  the 
issuance  of  a  Notice  to  Airmen 
(NOTAM)  from  12  houra  in  advance  to 
2  houra  in  advance  of  activation  of  the 
airap{u».  The  U.S.  Air  Force  proposed 
this  amendment  to  permit  greater 
flexibility  in  scheduling  R-4305. 
DATES:  Comments  must  be  received  on 
or  before  December  17, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  AGL-500,  Docket  No. 
96-AGL-16,  Federal  Aviation 
Administration,  O'Hare  Lake  Office 
Center,  2300  East  Devon  Avenue,  Des 
Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airepace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airapace 
Management,  Federal  Aviation 
Administration,  800  Independence  . 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desin. 
Ccmunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic,  and 
energy-related  aspects  of  the  proposal. 
Commimications  should  identify  the 
airapace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Ccunmentere  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airapace  Docket  No.  96- 
AGL-16."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
propceal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management, 
Attention:  Airapace  and  Rules  Division, 
ATA-400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  call  the 
FAA's  Office  of  Rulemaking.  (202)  267- 
9677  for  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14  of  the  Code  of  Federal 
Aviation  Regulations  part  73  (14  CFR 
part  73)  to  amend  the  time  of 
designation  for  R— 4305  from  the  current 
"Intermittent  by  NOTAM,  12  houra  in 
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advance."  to  "Intermittent  by  NOT  AM. 
2  hours  in  advance."  The  current  12- 
hour  in  advance  NOT  AM  requirement 
does  not  permit  the  using  agency 
sufficient  flexibility  to  efficiently 
accomplish  its  mission  in  the  event  of 
maintenance  or  weather  delays,  or  other 
operational  factors.  This  proposal  would 
not  alter  the  existing  boundaries, 
altitudes,  or  designated  purpose  of  R- 
4305. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciirrent.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certiBed  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  proposal  would  not  affect  the 
existing  boundaries,  altitudes,  or 
activities  conducted  in  R— 4305.  There 
would  be  no  change  from  cxurent 
operations  and  no  new  air  traffic 
procedures  would  be  necessary  as  a 
result  of  this  proposed  rule.  Therefore, 
the  FAA  has  determined  that  this  action 
is  not  subject  to  environmental 
assessments  and  procedures  in 
accordance  with  FAA  Order  1050. ID, 
Policies  and  Procedures  for  Considering 
Environmental  Impacts." 

List  ofSubiecU  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  7d-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

2.  Section  73.43  is  amended  as 
follows: 


f7S.43    (AmendedQ 

R-4309  LaJce  Superior.  MN— 
[AmeMlwl] 


By  removing  "Time  of  Designation. 
Intermittent  by  NOT  AM,  12  houn  in 
advance,"  and  substituting  "Time  of 
designation.  Intennittent  by  NOT  AM.  2 
hoius  in  advance." 

Issued  In  Washington.  DC.  on  October  29, 
1996. 

Jeff  Griffltii, 

Prognun  Director  for  Air  Traffic  Airtpace 
Management. 

(FR  Doc  96-28414  Filed  11-4-96:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rreanna 

27  CFR-Parls  4,  5. 7. 19. 20, 22,  24. 25, 
27,  70, 250  and  2S1 

(Notloe  No.  843;  Ref:  NeVeeNo.  834] 

RIN  1512-AA72 

Importation  of  Diatlllad  Spirits.  WIna 
and  Bmt  (90  D  003) 

AQCNCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking: 
reopening  of  comment  period. 

SUMMARY:  This  notice  reopiens  the 
comment  period  for  Notice  No.  834,  a 
notice  of  proposed  rulemaking, 
published  in  the  Federal  Regkter  on 
August  5, 1996.  ATF  has  received  a 
request  to  extend  the  comment  period  in 
order  to  provide  sufficient  time  for  all 
interested  parties  to  respond  to  the 
issues  raised  in  the  notice. 

DATES:  Written  comments  must  be 
received  on  or  before  December  3,  1906. 
A00RESSC8:  Send  written  comments  to: 
CSiief.  Wine.  Beer  and  Spirits 
Regulations  Branch;  Bureau  of  Alcohol, 
Tobacco  and  Firearms;  P.O.  Box  50221; 
Washington,  DC  20091-0221;  ATTN: 
Notice  No.  834. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Kim,  Alcohol  Import-Export 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW..  Washington.  DC  20226  (202-927- 
8110). 

SUPPI^MENTARY  INFORMATION: 

Background 

On  August  5, 1996,  ATF  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  soliciting 
comments  from  the  public  and  industry 


on  a  proposal  to  revise  and  recodify  the 
regulations  pertaining  to  importation  of 
distilled  spbits,  wine  and  beer.  (Notice 
No.  834;  61  FR  40568). 

The  comment  period  for  Notice  No. 
834  was  scheduled  to  cloee  on  October 
4, 1906.  Prior  to  the  close  of  the 
comment  period  ATF  received  a  request 
from  a  national  trade  association,  the 
Presidents'  Forum  of  the  Beverage 
Alcohol  Industry,  to  extend  the 
comment  period  for  sixty  days.  The 
Presidents'  Forum  stated  that  it  needed 
additional  time  to  address  the  numerous 
and  complex  issues  contained  in  the 
notice. 

In  consideration  of  the  above.  ATF 
finds  that  a  reopening  of  the  conunent 
period  is  warranted. 

Disclosure 

Copies  of  this  notice,  Notice  No.  834, 
and  the  written  comments  will  be 
available  for  public  inspection  during 
normal  business  houn  at:  ATF  Public 
Reading  Room.  Room  6480. 650 
Massadbusetts  Avenue.  NW., 
Washington.  DC. 

Drafting  Information.  The  author  of 
this  document  is  Marjorie  D.  Ruhf. 
Wine.  Beer  and  Spirits  Reg\ilations 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

ListofSob^ects 

27  CFR  Part  4 

Advertising.  Consumer  protection, 
Customs  duties  and  inspection.  Imports. 
Labeling.  Packaging  and  containere. 
Wine. 

27  CFR  Fart  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection,  Imports, 
Labeling.  Liquora,  Packaging  and 
containere. 

27  CFR  Part  7 

Advertising,  Beer,  (Consumer 
protection.  Customs  duties  and 
inspection.  Imports.  Ld)eling.  Packaging 
and  containers. 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations 
(Government  agencies),  Chemicals. 
Claims.  Customs  duties  and  inspections. 
Electronic  funds  transfere,  Excise  taxes. 
Exports.  Gasohol.  Imports,  Labeling. 
Liquora,  Packaging  and  containere, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Research. 
Seciuity  measures,  Spices  and 
flavorings,  Stills.  Surety  bonds, 
Transportation.  Vinegar,  Virgin  Islands. 
Warehouses.  Wine. 
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27  CFR  Part  20 

Administrative  practice  and 
procedure.  Advertising,  Alcohol, 
Authority  delegations  (Government 
agencies).  Chemicals,  Claims, 
(Josmetics,  Labeling,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements,  Surety  bonds, 
Transportation. 

27  CFR  Part  22 

Administrative  practice  and 
procedure,  Advertising.  Alcohol, 
Authority  delegations  (Government 
agencies),  Claims,  Cosmetics.  Labeling, 
Packaging  and  containers,  Reporting 
and  recordkeeping  requirements,  Surety 
bonds.  Transportation. 

27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Qaims, 
Electronic  funds  transfsrs.  Excise  taxes. 
Exports,  Food  additives.  Fruit  juices. 
Labeling,  Liquors.  Packaging  and 
containere.  Reporting  and  recordkeeping 
requirements.  Research,  Scientific 
equipment,  Spices  and  flavorings. 
Surety  bonds,  Taxpaid  wine  bottling 
house,  Transportation,  Vinegar, 
Warehouses,  Wine. 

27CFRPart25 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies),  B^r,  Claims, 
Electronic  fund  transfsrs.  Excise  taxes, 
Labeling,  Packaging  and  containere. 
Reporting  and  recordkeeping 
requirements,  Research,  Surety  bonds, 
Transportation. 

27  CFR  Part  27 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations 
(Government  agencies),  Beer,  Cosmetics, 
Customs  duties  and  inspection.  Excise 
taxes.  Imports,  Labeling,  Liquora, 
Packaging  and  containers.  Perfume, 
Reporting  and  recordkeeping 
requirements,  Transportation.  Wine. 

27  CFR  Part  70 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages,  Authority  delegations 
(Government  agencies),  Bankruptcy, 
Claims,  Disaster  assistance.  Excise  taxes. 
Firearms  and  ammunition,  Government 
employees.  Law  enforcement.  Law 
enforcement  officera.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Seizures  and  forfeitures, 
Surety  bonds.  Tobacco. 


27CFRPart250 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages,  Authority  delegations 
(Government  agencies).  Beer.  Claims. 
Customs  duties  and  inspections.  Drugs, 
Electronic  funds  transfere,  Excise  taxes, 
Foods,  Liquora,  Packaging  and 
containere.  Reporting  requirements. 
Spices  and  flavorings.  Surety  bonds. 
Transportation,  U.S.  Possessions.  Wine. 

27  CFR  Part  251 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations,  Beer, 
Customs  duties  and  inspections.  Excise 
taxes.  Imports.  Labeling.  Liquora, 
Packaging  and  containere,  Perfume, 
Reporting  and  recordkeeping 
requirements.  Transportation,  Wine. 

Authority  and  Issuance 

This  notice  is  issued  under  the 
authority  in  26  U.S.C.  5301,  7805,  and 
27  U.S.C.  205. 

Dated:  October  28, 1996. 
loho  W.  Mj«aw. 
Director. 

(FR  Doc.  96-28361  Filed  11-4-96:  8:45  am] 
BIUMO  COOS  4S10-81-P 


DEPARTMENT  OF  DEFENSE 

Offica  of  the  Secretary 

32  CFR  Part  190 
[DoD  6010J-R] 
RIN-0720-nAA73 

Civilian  Health  and  Medical  Program  of 
«ia  Uniformed  Sarvlcas  (CHAMPUS); 
Health  Promotion  and  Diaaasa 
Prevention  Visits  and  Immunizations 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  expands 
well-baby  visits  and  immunizations  to 
dependents  under  the  age  of  six  and 
improves  access  to  preventive  benefits 
for  dependents  age  six  and  above  to 
include  health  promotion  and  disease 
prevention  visits  in  connection  with 
immunizations,  pap  smeare  and 
mammograms. 

DATES:  Written  comments  will  be 
accepted  until  January  6, 1997. 
ADDRESSES:  Forward  comments  to  the 
Office  of  Health  Services  Financing 
Policy,  Department  of  Defense,  Room 
1B657  Pentagon,  Washington,  DC 
20301-1200. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  P.  Speight,  Office  of  Assistant 


Secretary  of  Defense  (Health  Afiaire). 
(703)  697-8975. 

SUPPI^MBfTARY  MFORMATION:  On 
Felmiary  10, 1996,  P.L.  104-106  was 
signed  into  law.  Section  701  of  that  law 
extends  coverage  of  "well-baby  visits" 
and  immunizations  for  an  additional 
three  yeare,  frt>m  up  to  two  yeare  of  age 
to  under  six  yeare  of  age.  Seiction  701 
also  provides  for  additional  preventive 
care  services  under  the  Basic 
CHAMPUS  Program  (see  §  199.4)  for 
dependents  six  yeare  of  age  or  older. 
This  rule  implements  provisions  of 
Public  Law  104-106  by  changing  "well- 
baby  care"  to  "well-child  care"  and  by 
providing  for  additional  preventive  care 
services  for  dependents  six  yeare  of  age 
or  older.  This  rule  improves  availability 
of  immunizations  and  other  preventive 
services,  particularly  for  children.  While 
these  services  have  previously  been 
available  in  military  hospitals  and 
clinics,  access  has  depended  on 
proximity  to  military  medical  treatment 
facilities  with  available  space  and 
services.  Access,  therefore,  has  not  been 
uniformly  attainable  for  all 
beneficiaries. 

These  proposed  preventive  services 
and  inmumizations  are  based  on 
recommendations  of  the  U.S.  Preventive 
Services  Task  Force  which  set  national 
health  goals  in  their  report  Healthy 
People  2000.  Broad  goals  set  by  Healthy 
People  2000  included  an  increase  in  the 
span  of  healthy  life  for  Americans, 
reduction  in  health  disparities  among 
Americans,  and  access  to  preventive 
services  for  all  Americans.  This  rule 
strengthens  existing  programs  within 
the  Department  and  contributes 
significantly  to  national  efforts  toward 
meeting  these  goals. 

Regulatory  Procedures 

Executive  Order  12866  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  significant  regulatory  action, 
defined  as  one  which  would  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  have  other 
simificant  effects. 

The  Regulatory  Flexibility  Act 
requires  that  each  federal  agency 
prepare  a  regulatory  flexibility  analysis 
when  the  agency  issues  regulations 
which  would  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  rule  is  not  a 
significant  regulatory  action  imder  E.O. 
12866,  nor  would  it  have  a  significant 
impact  on  small  entities.  In  addition, 
this  proposed  rule  does  not  impose  new 
information  collection  requirements  for 
purposes  of  the  Paperwoik  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511).  This 
is  a  proposed  rule.  All  public  comments 
are  invited. 
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List  of  Sub^Kti  in  32  CFR  Put  190 

Claims,  Handicapped.  Health 
insurance.  Military  personnel. 

PART  199— [AMENDED] 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Audiortty:  S  U.S.C.  301;  and  10  U.S.C. 
Chaptar  55. 

2.  Section  199.2(b)  is  proposed  to  be 
amended  by  revising  the  definition  for 
"well-baby  care"  as  follows: 

1190^    OennWons. 


(b)»   •  • 

Well-child  can.  A  specific  program  of 
periodic  health  screening, 
developmental  assessment,  and  routine 
immunization  for  children  under  six 
years  of  age. 


3.  Section  199.4  is  proposed  to  be 
amended  by  revising  the  heading  of 
paragraph  (c)(2),  paragraphs  (c)(2)  (xiii), 
(c)(2)(xvi).  (c)(3)(xi),  (g)(37).  and  (g)(47). 


I1M.4 


(c)  •  •  • 

(2)  Covered  services  of  physicians  and 
other  authorized  profesuonal  providers. 

•  •        •        •        • 

[xui)  WeU-child  care. 

•  •        •        •        • 

(xvl)  Routine  eye  examinations. 
Coverage  for  routine  eye  examinations  is 
limited  to  dependents  of  active  duty 
members,  to  one  examination  per 
calendar  year  per  person,  and  to 
services  rendered  on  or  after  October  1, 
1984,  except  as  provided  under 
paragraph  (c)(3)(xi)  of  this  section. 

(31*  *  • 

•  •        •        •        • 

(xi)  Well-child  care.  Benefits  routinely 
are  payable  for  well-child  cara  from 
birth  to  under  six  years  of  age.  These 
periodic  health  examinations  are 
designed  for  prevention,  early  detection 
and  treatment  of  disease  and  consist  of 
screening  procedures,  immunizations 
and  risk  counseling. 

(A)  The  following  services  are  payable 
when  requdred  as  a  part  of  the  specific 
well-child  care  program  and  when 
rendered  by  the  attending  pediatrician, 
fiamily  physician,  or  a  pediatric  nurse 
practitioner. 

(I)  New  bom  examination,  heredity 
and  metabolic  screening,  and  newborn 
circumcision. 

.    (2)  Periodic  health  supervision  visits 
intended  to  promote  the  optimal  health 
for  in&nts  and  children  to  include  the 
following  services: 


(i)  History  and  physical  examination. 

[U]  Vision,  hearing,  and  dental 
screening. 

(Hi)  Developmental  appraisal  to 
include  body  measurement 

(iv)  Immunizations  as  recocnmanded 
by  the  Canters  for  Disease  Contibl  and 
Prevention  (CDC)  Advisory  Committee 
on  Immunization  Practioes. 

(v)  Pediatric  blood  lead  level  test. 

(W)  Tuberculosis  screaning. 

(vi'i)  Blood  preosiue  screening. 

(viiif)  Measurement  of  hemoglobin  and 
hematocrit  for  anemia. 

lix)  Urinalysis. 

(x)  Health  guidance  and  counseling. 

(B)  Additional  services  or  visits 
required  because  of  specific  flndinga  or 
because  the  particular  circumstances  of 
the  individual  case  are  covered  if 
medically  necessary  and  otherwise 
authorized  for  benefits  under 
CHAMPUS. 

(C)  The  Director,  OCHAMPUS  will 
determine  when  such  services  are 
separately  reimbursable  apart  from  the 
health  supervision  visit 


(g)... 


(37)  Preventive  care.  Preventive  care, 
such  as  routine,  unmul,  or  employment- 
requested  physical  exominatians; 
routine  screening  procedures;  except 
that  the  following  are  not  excluded: 

(i)  Well-child  care. 

(ii)  Immunizations  for  individuals  age 
six  and  older,  as  recommended  by  the 
Centen  for  Disease  Control  and 
Prevention  Advisory  Committee  on 
Immunization  Practices. 

(iii)  Rabies  shots. 

(iv)  Tetanus  shot  following  an 
accidental  injury. 

(v)  Rh  Immune  globulin. 

(vi)  Genetic  tests  as  specified  in 
paragraph  (e)(3)(ii)  of  this  section. 

(vii)  Immunizations  and  physical 
examinations  provided  when  required 
in  the  case  of  dependents  of  active  duty 
military  personnel  who  are  traveling 
outside  the  United  States  as  a  result  of 
an  active  member's  duty  assignment  and 
such  travel  is  being  performed  under 
ordera  issued  by  a  Uniformed  Service. 

(viii)  Screening  mammography  for 
asymptomatic  women  40  yean  of  age 
and  older  when  provided  under  the 
terms  and  conditions  contained  in  the 
guidelines  adopted  by  the  Director. 
OCHAMPUS. 

(ix)  Cancer  screening  Papanicolaou 
(PAP)  test  for  women  who  ore  or  have 
been  sexually  active,  and  w(nnen  18 
years  of  age  and  older  when  provided 
under  the  terms  and  conditions 
contained  in  the  guidelines  adopted  by 
the  Director,  OCHAMPUS. 


(x)  Other  cancer  screaningi 
authorized  by  10  U.S.C  1079. 

(xi)  Health  promotiao  and  disesse 
prevention  visits  (which  may  include  all 
of  the  services  provided  pursuant  to 
§  199.18(b)(2))  may  be  provided  in 
connectiao  with  immunizatioiis  and 
cancer  screening  examinatians 
authorized  by  paragraphs  (g)(37)(ii)  or 
(g)(37)  (viii)  throu^  (x). 
•        •       •        *        • 

(47)  Eye  and  hearing  examinations. 
Eye  and  hearing  examinations  except  as 
specifically  provided  in  paragraphs 
(c)(2)(xvi)  and  (c)(3)(xi)  of  this  section, 
or  except  when  rendered  in  connection 
with  medical  or  surgical  treatment  of  a 
covered  illness  or  injury. 

Dated:  October  30, 1096. 
LM.Bynum, 

Atemote  OSD  FadentI  Register  Liaison 

Officer,  Department  t^  Defense. 

(FK  Doc.  06-28301  FUed  11-4-06:  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[Region  2  Ooefcot  NJM-lb-lsa;  FRL-«e43- 
11 

ClMn  Air  Act  AttabuiMnt  ExtMMion  tor 
ttw  Nms  Yortt-NonfMm  N«w  JwMy. 
Long  MandConaoNctalid  MatoopoUtan 
Stalialleal  Carbon  MonoxMa 
Nonattainmant  Araa 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  grant  the 
one  (1)  year  attainment  date  extension 
request  for  the  New  York-Northern  New 
Jersey-Long  Island  Consolidated 
Metropolitan  Statistical  Carbon 
Monoxide  nonattainment  aree 
(NYCMSA)  which  includes  parts  of  two 
coimties  in  southwestern  Qnmecticut. 
EPA's  detennination  to  grant  the 
extension  is  based  on  the  fuA  that  the 
NYCMSA  has  demonstrated  compliance 
with  the  requirements  of  section 
186(a)(4)  of  the  Qean  Air  Act  (CAA).  bx 
the  Final  Rules  Section  of  this  Federal 
Ragislar,  EPA  is  approving  the  States' 
request  for  an  extension  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noiux>ntroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  ore 
received  in  response  to  that  direct  final 
rule  no  further  activity  is  contemplated 
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in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  -withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  December  5, 1996. 
ADDRESSES:  All  comments  should  be 
addressed  to:Ronald  ).  Borsellino,  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agency.  Region  II  Office,  290 
Broadway,  25th  floor,  New  York,  New 
York  10007-1866. 

Copies  of  the  States'  requests  and 
relevant  docxunents  are  available  at  the 
following  locations  for  inspection 
during  normal  business  houre: 
Environmental  Protection  Agency, 

Region  n  Office,  Air  Programs  Branch, 

290  Broadway.  25th  floor.  New  York, 

New  York  10007-1866 
Environmental  Protection  Agency, 

Region  I  Office,  Air  Quality  Planning 

Unit.  One  Congress  Street,  11th  Rom, 
.    Boston.  Massachusetts  02203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Feingereh.  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  II.  290  Broadway.  25tii  Floor. 
New  Yorii.  New  York  10278.  (212)  637- 
4249,  or 

Wing  Chau,  Air  Quality  Planning 
Unit,  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
Horn.  Boston,  Massachusetts  02203, 
(617)  565-3570. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  secticm  of  this  Federal  Register. 

Dated:  October  15, 1906. 
Willian  J.  MnszyiHki. 
Deputy  Regional  Administrator. 
[PR  Doc  06-28106  Filed  11-4-06;  8:45  am] 
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40  CFR  Part  300 
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National  Oil  and  Hazardous 
Subatancas  Pollution  Contingancy 
Plan  National  Priorltlos  List 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the  Cal 

West  Metals  Superfund  site  from  the 

National  Priorities  List  and  request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  6.  announces  its 
intent  to  delete  the  Cal  West  Metals 


Superfund  site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  Appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  which  EPA  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended.  EPA  and  the 
State  of  New  Mexico  through  the  New 
Mexico  Environment  Department 
(NMED)  have  determined  that  all 
appropriate  actions  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  is  appropriate.  Moreover,  EPA 
and  the  State  nave  determined  that 
response  activities  conducted  at  the  site 
to  date  have  been  protective  of  public 
health  and  the  environment. 
DATES:  The  EPA  will  accept  comments 
concerning  its  proposal  for  deletion  for 
thirty  (30)  days  after  publication  of  this 
notice  in  the  Federal  Register  and  a 
newspaper  of  record. 
ADDRESSES:  Comments  may  be  mailed 
to:  Ms.  Olivia  Rodriguez  Balandran, 
Community  Relations  Coordinator,  U.S. 
EPA,  Region  6  (6SF-P),  1445  Ross 
Avenue.  Dallas,  Texas  75202-2733, 
Telephone:  (?14)  665-6584  or  1-800- 
533-3508. 

INFORMATION  REPOSITORIES: 
Comprehensive  information  on  the  Cal 
West  Metals  Site  as  well  as  information 
specific  to  this  deletion  is  available  for 
review  at  EPA's  Region  6  office  in 
Dallas,  Texas.  The  Administrative 
Records  and  the  Deletion  Docket  for  this 
deletion  are  maintained  at  the  following 
Cal  West  Metals  Site  document/ 
information  repositories: 
U.S.  EPA,  Region  6,  Library,  12th  Floor 
(6MD-II).  1445  Ross  Avenue.  Dallas, 
Texas  75202-2733,  (214)  665-6424  or 
665-6427.  Hoius  of  Operation:  M-F 
8:00  a.m.  to  4:30  p.m. 
Socorro  Public  Library,  401  Park  St, 
S.W.,  SocoiTO,  New  Mexico  (505) 
835-1114.  Hoiirs  of  Operation:  Mon., 
Wed.,  Fri.  9  a.m.-5:30  p.m.,  T-  and 
Th.  9  a.m.  -9:00  p.m.,  Saturday  10 
a.m.-3  p.m. 
New  Mexico  Environment  Department, 
Harold  Runnels  Building,  1190  St. 
Francis,  P.O.  Box  26110,  Santa  Fe, 
New  Mexico  87502,  Phone:  (505)  827- 
2922.  Hoius  of  Operation:  M-F  8:00 
a.m.-5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Agatha  B.  Benjamin,  P.E.,  Remedial 

Project  Manager  (6SF-4^).  U.S. 

Environmental  Protection  Agency. 

Region  6. 1445  Ross  Avenue,  Dallas, 

Texas  75202-2733,  Phone:  (214)  665- 

7292  or  1-800-533-3508 
Ms.  Maura  Hanning.  Superfund  Program 

Manager,  Groimdwater  Quality 


Bureau,  Su|>erfund  Oversight  Section, 
New  Mexico  Environment 
Department,  P.O.  Box  26110,  Santa 
Fe,  New  Mexico  87502,  Phone:  (505) 
827-2922 

SUPPLEMENTARY  INFORMATION: 
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m.  Deletion  Procedures 
IV.  History  and  Basis  for  Intended  Site 

Deletion 

Appendix 

A.  Deletion  Docket 

B.  Site  Coordinate  Boundaries 

L  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA),  Region  6,  annoimoes  its 
intmt  to  delete  the  Cal  West  Metals 
Superfund  site,  Lemitar,  Socorro 
Coimty,  New  Mexico,  from  the  National 
Priorities  List  (NPL),  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardoiis  Substances  Pollution 
Contingency  Plan  (NCP).  Code  of 
Federal  RegulatitMis,  Title  40  (40  CFR), 
Part  300,  and  requests  comments  on  the 
proposed  deletion.  The  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  or  the 
environment,  and  miiintaina  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fimd  (Fimd). 
Pureiiant  to  Section  300.425(e)(3)  of  the 
NCP,  any  site  deleted  from  the  NPL 
remains  eligible  for  Fimd-finanoed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action.  The  EPA  will 
accept  comments  concerning  this 
proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register  and  a  newspaper  of  record. 
Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  in  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
§  300.425(e)(1),  sites  may  be  deleted 
from  or  recategorized  on  the  NPL  where 
no  frirther  response  is  appropriate.  In 
making  a  detennination  to  delete  a  site 
from  the  NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 
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Section  300.425(eMlHi)-  Responsible 
parties  or  other  persocu  have 
implemented  all  appropriate  response 
actions  rsquirsd:  or 

Section  300.425(e)(l)(ii).  All 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate;  or 

Section  300.425(e)(l)(iii).  The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

Prior  to  deciding  to  delete  a  site  from 
the  NPL.  EPA  must  determine  that  the 
remedy,  or  existing  site  conditions  at 
sites  where  no  action  is  required,  is 
protective  of  public  health  and  the 
environment. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund- financed  actions  if  future  site 
conditions  warrant  such  actions. 
Secticm  300.425(e)(3)  of  the  NCP  states 
that  Fund-financed  actions  may  be 
taken  at  sites  that  have  been  deleted 
from  the  I^L. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in 
§  300.425(e)(1)  has  been  met,  EPA  may 
formally  begin  deletion  procedures,  llie 
following  procedures  were  used  for  the 
intended  deletion  of  this  site: 

(1)  The  EPA.  Region  6,  has 
recommended  deletion  and  has 
prepared  the  relevant  dociunents. 

(2)  The  State  of  New  Mexico  through 
NMED  concurred  with  the  deletion  by 
letter  dated  September  13, 1996. 

(3)  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  published  in  the  local 
newspaper  of  record  and  has  been 
distributed  to  appropriate  federal,  state, 
and  local  officials,  and  other  interested 
parties.  This  local  notice  announces  a 
thirty  (30)  day  public  comment  period 
on  th6  deletion  package,  which 
commences  on  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 

a  newspaper  of  record. 

(4)  The  EPA,  Region  6.  has  made  all 
relevant  dociunents  available  at  the 
information  repositories  listed 
previously. 

This  Federal  Register  notice,  and  a 
concxurent  notice  in  the  local 
newspaper  in  the  vicinity  of  the  site, 
announce  the  initiation  of  a  30-day 
public  conunent  period  and  the 
availability  for  review  of  the  Notice  of 
Intent  to  Delete.  The  public  is  asked  to 
comment  on  EPA's  intention  to  delete 
the  site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  EPA's 


decision  are  included  in  the  information 
repository  and  deletion  docket. 

Upon  completion  of  the  30-day  public 
conunent  period.  EPA  Region  6  will 
evaluate  these  comments  oefbre  the 
final  decision  to  delete.  The  Region  will 
prepare  a  Responsiveness  Summary,  to 
address  concerns  raised  by  the 
conunents  received  during  the  public 
comment  period.  The  Responsiveness 
Summary  will  be  made  available  to  the 
pubUc  at  the  information  repositories. 
Members  of  the  public  are  encouraged 
to  contact  the  B>A,  Region  6,  Office  to 
obtain  a  copy  of  the  Responsiveness 
Summary.  If  EPA  still  determines  that 
deletion  from  the  NPL  is  appropriate 
after  receiving  pubUc  ciMnments,  EPA 
will  publish  a  Final  Notice  of  Deletion 
in  the  Federal  Register.  However,  it  is 
not  until  a  Notice  of  Deletion  is 
published  in  the  Federal  Register  that 
the  site  would  be  actually  deleted 

IV.  Basis  finr  Intended  Site  Deletioa 

The  following  provides  EPA's 
rationale  for  the  deletion  of  Cal  West 
Metals  Superfund  Site  from  the  NPL 
and  EPA's  finding  that  the  criteria  in  40 
CFR  $  300.425(e)(1)  are  satisfied: 

A.  Site  History 

The  Cal  West  Metals  site  is  located 
one-half  mile  northwest  of  Lemitar  and 
approximately  8  miles  north  of  Socorro 
in  Socorro  CcHmty,  New  Mexico  as 
shown  in  Figure  1.  The  site  is  bounded 
on  the  east  by  a  frontage  road  for  US 
Interstate  25.  The  Intwstate  is  located 
approximately  250  feet  east  of  the  site. 
Land  use  is  predominantly  agricultural 
and  residential.  There  are  three 
households  located  within  1.100  feet 
south  of  the  site. 

The  Cal  West  Metals  site  is  a  former 
battery  breaking  and  recycling  facility. 
The  Cal  West  property  includes 
approximately  43.8  acres,  of  which  12.S 
acres  are  fisnced.  Site  operations  were 
located  within  the  fenced  area.  The  site 
consisted  of  two  evaporation  ponds, 
three  facility  buildings,  earth  berms,  soil 
and  battery  waste  piles,  a  concrete 
surface  pad,  and  a  salvage  area. 

Albert  and  James  LaPoint  operated  the 
Cal  West  Metal  battery  recycling  facility 
and  secondary  lead  smelter.  From  1979 
to  1981.  the  facility  processed  an 
estimated  20,000  automobile  batteries  to 
recover  lead,  plastics,  and  hard  rubber 
components  for  commercial  sale.  Lead- 
acid  batteries  were  crushed  on-site  and 
the  batteries  were  separated  into 
plastics,  hard  rubber,  and  lead  oxides. 
Floatation  and  centrifugation  in  a 
rotating  separator  drum  separated  the 
plastics,  hard  rubber,  and  lead  fraction. 
Water  was  recycled  through  the 
separator  drum  and  ultimately 


discharged  to  the  lined  pond  along  with 
waste  sludge.  After  the  discharge  line 
became  plugged,  sludge  was  disposed  of 
on  the  concrete  surface  pad  adjacent  to 
the  cotton  gin  building. 

Piles  of  crushed  battery  oomponents, 
in  various  stages  of  separation,  were 
stored  outdoon  from  Uie  start  of 
opnatioQS  to  approximately  1989.  The 
broken  battery  piles  were  stored  inside 
the  central  bidlding  and  stockpiled  on 
the  concrete  pad  adjacent  (west)  to  this 
buildins. 

Cal  West  has  been  the  subject  of 
numerous  State  and  Federal 
investigations  and  regulatory  actions 
since  1979.  Preliminary  investigations 
were  conducted  by  NMED.  EPA.  and  the 
LaPoints  from  1981  through  1989. 

B.  Response  Actions 

From  1979  to  1986.  the  state 
conducted  investigations  to  assess  air 
and  ground  water  quality  on-site.  NMED 
conducted  a  CERCLA  Site  Inspection 
(SI)  of  the  Cal  West  site  during  August 
1985  to  characterize  on-site  wastes. 

Surface  soils  and  drainage  adjacent  to 
the  Cal  West  site  wen  sampled  during 
a  CERCLA  Site  Inspection  Follow-up 
(SIF)  performed  by  NMED  during 
October  1986.  Analytical  results  from 
the  SIF  indicate  that  lead  contamination 
from  the  Cal  West  site  has  migrated  via 
air  and  surface  water  run-off  to  adjacent 
soils  and  drainage. 

In  January  1986,  EPA  conducted  a 
Resource  Conservation  and  Recovery 
Act  (RCRA)  Compliance  Monitoring 
Inspection  to  furtiier  characterize  wastes 
sampled  during  the  1985  investigation. 
Extraction  Procedure  (EP)  toxicity 
analyses  were  perfcMined  on  waste 
samples. 

In  August  1986,  EPA  RCRA  issued  an 
Administrative  Complaint  to  Cal  West 
and  a  Notice  of  Noncompliance  to  the 
Small  Business  Administration  based  on 
the  1985  and  1986  inspection  findings. 
The  Complaint  proposed  a  penalty, 
dted  RCRA  violations,  and  required 
clean  closure  of  the  site. 

In  July  1987,  EPA  and  Cal  West 
signed  a  Consent  Agreement  and  Final 
Order  requiring  submittal  of  a  closure 
plan,  soil  sampling  plan,  a 
hydrogeologic  investigation  plan,  and 
financial  assiu^noe  documentation. 
From  1988  to  1990,  The  Lapoints 
conducted  ground  water  monitoring, 
removed  topsoil  from  the  fenced  area 
and  installed  monitoring  wells. 

NMED  prepared  a  Superfund  Hazard 
Ranking  System  package  in  January 
1987.  Tbe  site  was  proposed  to  the 
CERCLA  National  Priorities  Ust  (NPL) 
on  June  24. 1988.  The  site  was  formally 
added  to  the  Superfund  National 
Priorities  List  on  March  31. 1989. 
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From  October  1990  throu^  October 
1991.  EPA  and  die  NMED  conducted  a 
two-phase  remedial  investigation  to 
fully  determine  the  native  and  extent  of 
contamination  and  to  evaluate  the  risks 
posed  by  site  contamination. 

The  Phase  I  investigation  consisted  of 
sampling  and  analysis  of  on-site  battery 
%raste  piles,  soils  and  three  site  wells. 
Samples  collected  were  analyzed  for  the 
Target  Compound  List  (TCL)  of  organic 
and  the  Target  Analyte  List  (TAL)  of 
inorganic  materials. 

Phase  n  was  conducted  from 
September  16. 1991,  through  October 
30, 1991.  The  Phase  n  investigations 
consisted  of  surface  soil  sampling, 
trenching,  air  sampling,  installation  of 
monitor  wells,  residential  and  monitor 
well  sampling,  a  field  portable  X-ray 
fluorescence  (FPXRF)  siuvey,  and  depth 
soil  sampling. 

Results  of  the  remedial  investigation, 
which  included  extensive  sampling  of 
the  soiuce  waste  materials,  site  soils, 
drainage  sediments,  and  ground  water 
indicated  the  following: 

i.  Contaminants  for  uie  source  waste 
materials  had  spread  and  contaminated 
the  site  soils  and  drainage  sediments. 

ii.  Lead  migration  above  the 
recommended  residential  cleanup  level 
of  640  ppm  did  not  extend  deeper  than 
three  (3)  feet  below  ground  surface. 

iii.  Most  of  the  soiTcontamination  at 
the  Cal  West  Metals  site  was  foimd  at 
the  groimd  surface  level  (depth  of  6 
inches  or  less). 

iv.  The  contaminated  area  covered 
approximately  8.5  acres  of  the  total 
43.8-acre  site.  Of  the  total  contaminated 
area,  approximately  7.0  acres  were 
located  within  the  12.5-acre  fenced  area. 

V.  No  release  to  the  grotmd  water  of 
contaminants  associated  with  the  Cal 
West  site  had  occurred. 

Also,  based  on  the  results  of  the 
remedial  investigation  field  sampling, 
lead  antimony,  ars«uc,  cadmium, 
merciuy.  nickel,  silver,  and  polynuclear 
aromatic  hydrocarbons  were  selected  as 
the  major  contaminants  of  concern 
(COC)  for  the  human  risk  assessment. 

An  Ecological  field  investigation  was 
conducted  during  the  week  of  August 
12, 1991.  by  personnel  from  EPA  and 
NMED.  The  investigation  included 
sampling  of  vegetation,  lizards  and 
rodents.  No  adverse  ecological  impacts 
attributable  to  the  Cal  West  site  were 
indicated. 

C.  Cleanup  Standards  and  Criteria  and 
Results 

The  EPA  conducted  the  feasibility 
study  (FS)  for  the  site  in-house.  The 
EPA  contracted  with  the  U.S.  Army 
Corps  of  Engineers'  Southwestern 
Division  Laboratory  (SWD),  through  an 


interagency  agreement,  to  {^rform 
treatability  studies  to  evaluate  the 
effectiveness  of  solidification/ 
stabilization  as  a  treatment  for  site 
materials.  Information  gained  during  the 
remedial  investigation  and  treatability 
studies  was  used  to  develop  the 
feasibility  study.  The  feasibihty  study 
identified  several  alternatives  to  address 
contamination  problems  at  the  site. 

As  part  of  the  feasibility  study.  EPA 
set  cleanup  goals  called  remedial  action 
objectives  (RAOs)  for  concentrations  of 
contaminants.  These  goals  were  used  to 
determine  which  areas  of  the  site  would 
require  cleanup.  For  lead,  the  remedial 
cleanup  goal  was  set  at  640  ppm.  This 
goal  was  set  assuming  the  site  could  be 
used  in  the  future  for  residential 
purposes  and  that  adults  and  children 
would  be  exposed  to  site  contaminants 
if  no  action  was  taken.  More  details  of 
the  FS  may  be  found  in  the  Remedial 
Investigation  and  Feasibility  Study  for 
the  Cal  West  Metals  Superfund  Site. 
Lemitar.  New  Mexico. 

Buck  J.  Wynne,  Regional 
Administrator.  EPA,  Region  6.  signed 
the  Record  of  Decision  on  September  29, 
1992.  EPA  and  NMED  determined  Uiat 
alternative  number  3,  on-site 
stabilization,  on-site  disposal  and 
capping  was  the  most  appropriate  and 
protective  remedy  for  the  Cal  West 
Metals  Site.  This  determination  was 
based  upon  consideration  of  the 
requirements  of  CERCLA,  the  detailed 
analysis  of  the  alternatives  using  the 
nine  criteria  and  public  comments  from 
the  local  community.  The  description  of 
the  selected  remedy  is: 

•  Excavation  and  treatment  by 
stabilization/solidification  to  meet  the 
health-based  cleanup  level  of  640  mg/kg 
of  approximately  15,000  cubic  yards  of 
contaminated  soils,  sediments,  and 
source  waste  materials; 

•  Disposal  of  the  treated 
contaminated  material  in  an  on-site 
excavation,  and  capping  of  the  disposal 
area  with  cement  and  a  12  inch  soil 
cover,  and; 

•  Monitoring  of  site  groimd  water 
with  existing  walls  down-gradient  of  the 
disposal  site  area. 

Construction  of  the  remedy  began  on 
May  10, 1994.  On  May  14, 1994,  Eagle 
Environmental  Service,  Inc.  the 
subcontractor  of  the  U.  S.  Bureau  of 
Reclamation  (BOR),  started  collecting 
composite  samples.  Five  random 
samples  were  taken  from  each  50  foot 
square  grid.  Excavation  and  sampling 
were  conducted  in  six  inch  lifts.  If 
material  was  found  to  be  contaminated 
after  six  inches  of  material,  then  another 
six  inches  was  excavated  and  sampled 
again.  Contaminated  soil  was  hauled  to 
a  staging  area  and  stockpiled  to  be 


treated.  Contaminated  material,  mixed 
with  cement  and  water  was  transported 
to  the  Repository  Cell  and  spread  in  the 
cell.  A  total  of  49,723  tons  of  material 
was  treated:  1.028  tons  of  battery  parts, 
212  t(His  of  sediment,  and  48,483  tons 
of  contaminated  soils.  The  stabilized 
material  was  solidified  in  the  Repository 
Cell.  The  Cell  was  covered  with  9.340 
linear  yards  of  concrete,  three  (3)  inches 
deep.  The  concrete  cap  (averaged  a 
compressive  strength  of  4,317  psi.  in  28 
days)  was  started  in  February  1995  and 
the  remediation  was  completed  by  April 
1995. 

The  final  site  completion  inspection 
was  conducted  on  June  12,1996.  More 
details  about  construction  activities  can 
be  found  m  BOR'S  April  1995  Final 
Construction  Report,  approved  by  the 
EPA  in  June  1996. 

D.  0&-M  Procedures  and  Site  Monitoring 
Program 

Operation  and  Maintenance  (O&M) 
activities  are  performed  to  protect  the 
integrity  of  the  remedy  at  the  site. 
Purauant  to  40  CFR  §  300.510,  the  State 
(NMED)  has  assumed  all  responsibility 
for  Operation  and  Maintenance  (O&M) 
at  this  site.  In  accordance  with  the 
Superfund  State  Contract  (SSC), 
beginning  one  year  after  the  completion 
of  the  remedy,  NMED  will  sample  four 
(4)  ground  water  wells  annually  for  the 
first  five  years.  The  wells  will  Uien  be 
sampled  once  every  five  years  for 
twenty  five  years.  In  May  1996,  NMED 
initiated  the  monitoring  program. 

Based  on  the  successfiu  encapsulation 
of  hazardous  substances  in  the 
consolidation  cell  and  the  results  of 
O&M  monitoring  to  date,  EPA  has 
determined  that  the  remedy  is 
protective,  that  all  appropriate  Fund- 
financed  response  under  CERCLA  has 
been  implemented  and  no  further 
response  action  is  appropriate.  State- 
funded  O&M  and  EPA-funded  Five-year 
Reviews  will  continue  in  the  future. 
O&M  of  the  remedy  is  not  considered 
"further  action"  and  does  not  bar 
deletion. 

E.  Five-  Year  Review 

Because  this  remedy  will  not  result  in 
the  destruction  of  the  lead 
contamination  from  the  site,  hazardous 
substances  will  remain  on-site  above 
health-based  levels.  Therefore,  a  review 
of  the  effectiveness  of  the  remedy  will 
be  conducted  no  later  than  Jime  1999. 

F.  Community  Involvement  Activities 

Public  participation  activities  for  this 
site  were  met  as  required  in  CERCLA 
Sections  113(k)(2)(B)(i-v)  and  117.  EPA 
conducted  numerous  pubUc  open 
houses  and  formal  meetings  for  the  Cal 
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West  Metals  site,  in  addition  to  informal 
status  reports  to  interested  citizens  and 
lcx:al  officials.  Responses  to  oral  and 
written  comments  were  included  in  the 
Responsiveness  Summary  section  of  the 
Record  of  Decision. 

G  Protective ness 

All  the  completion  requirements  for 
this  site  have  been  met  as  specified  in 
OSWER  Directive  9320  2-3C. 
Specifically  tiie  contaminated  soil  and 
sediments  have  been  rendered  immobile 
by  solidification/stabilization  and  the 
possibiUty  of  contact  to  future  residents 
at  the  site  has  been  eliminated.  The 
solidified  material  passed  TCLP  tests  for 
(leachate)  at  levels  below  RCRA 
regulatory  level.  The  ground  water 
which  was  not  contaminated  at  the  time 
of  the  RJ  is  being  further  protected  by 
the  solidification/stabilization  and 
capping  of  the  waste. 

The  selected  remedy  is  protective  of 
human  health  and  the  environment.  It 
complies  with  the  Federal  and  State  of 
New  Mexico  requirements  that  are 
legally  applicable  or  relevant  and 
appropriate  to  the  remedial  action.  It  is 
cost-effective  The  remedy  utilized 
permanent  solutions  and  alternative 
treatment  technologies  to  the  maximum 
extent  practicable  and  satisfies  the 


statutory  preference  for  remedies  that 
employ  treatment  that  reduces  toxicity, 
mobility,  or  volume  as  a  principal 
element.  'T 

H.  State  Concurrence 

In  June  1996.  a  Final  Close  Out  Report 
was  prepared  in  which  EPA,  in 
consultation  with  the  State  of  New 
Mexico  (NMED).  determined  that  all 
appropriate  response  actions  required  to 
ensure  the  protectiveness  of  human 
health  and  the  environment  at  the  Cal 
West  Metals  Superfund  site  had  been 
implemented. 

EPA.  with  the  concurrence  of  the 
State  of  New  Mexico,  has  determined 
that  all  appropriate  CERCLA  response 
actions  at  the  Cal  West  Metals 
Superfund  Site  have  been  completed, 
and  that  no  further  response  action  is 
appropriate 

Dated:  October  10.  1996 

Approved  By: 
larry  GiCEord, 
Acting  Regional  Administrator 

National  Prioritim  List  Deletion  Docket, 
Cal  West  Metals  Superfund  Site, 
Lemitar,  Socorro  County,  New  Mexico 

•  Remedial  Investigation/Feasibility 
Study  (Rl/FS)  Report;  US  EPA, 
Region  6,  Dallas.  Texas 


•  Record  of  Decision;  U.S.  EPA,  Region 
6,  Dallas,  Texas,  September  92 

•  Cal  West  Metals  Site  Remediation 
(Contract  documents  and 
Specification  U.  S.  Dept.  of  the 
Interior,  Bureau  of  Reclamation, 
October  29.  1993 

•  Final  Construction  Report — Volume 
1—4;  U.S.  Department  of  the  Interior, 
Bureau  of  Reclamation,  April  1995 

•  Quahty  Assurance  Project  Plan;  Eagle 
Construction  and  Environmental 
Services,  Inc.,  March  1994 

•  Site  Work  Plan;  Eagle  Construction 
and  Environmental  Services,  Inc. 

•  PubUc  Health  Assessment;  U.S.  Dept. 
of  Health  4  Human  Services,  July, 
1995 

•  Community  Relations  Plans;  (See  the 
Record  of  Decision) 

•  Superfund  State  Contract 

•  Preliminary  Close  Out  Report;  U.S. 
EPA.  Region  6,  Dallas.  Texas,  ^ 
September  28,  1995 

•  Final  Close  Out  Report;  U.S.  EPA. 
Region  6,  Dallas,  Texas,  June  1996 

•  Documentation  of  State  Concurrence 
on  Deletion;  New  Mexico 
Environment  Department,  September 
13.  1996 
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Cal  West  Metals  Superfund  Site 
Lemitar,  New  Mexico 
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DEPARTMENT  OF  TRANSPORTATION 
F«d«rai  Highway  Administration 
49  CFR  Parts  383  and  391 

[FHWA  Docket  No.  MC-03-23] 
RIN  212S-nAO20 

Commarciai  Drivar  Physical 
Qualifications  aa  Part  of  the 
Commarciai  Driver's  License  Process 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  meeting  of  negotiated 
rulemaking  advisory  committee. 

SUMMARY:  The  FHWA  announces  the 
meeting  date  of  an  advisory  committee 
(the  Committee)  established  under  the 
Federal  Advisory  Committee  Act  and 
the  Negotiated  Rulemaking  Act  to 
consider  the  relevant  issues  and  attempt 
to  reach  a  consensus  in  developing 
regulations  governing  the  proposed 
merger  of  the  State-administered 
commercial  driver's  license  (CDL) 
procedures  of  49  CFR  Part  383  and  the 


driver  physical  qualifications 
requirements  of  49  CFR  Part  391.  The 
Committee  is  composed  of  persons  who 
represent  the  interests  that  would  be 
substantially  affected  by  the  rule. 

The  FHWa  believes  that  public 
participation  is  critical  to  the  success  of 
this  proceeding.  Participation  at 
meetings  is  not  limited  to  Committee 
members.  Negotiation  sessions  are  open 
to  the  public,  so  interested  parties  may 
observe  the  negotiations  and 
communicate  their  views  in  the 
appropriate  time  and  manner  to 
Committee  members. 

For  a  listing  of  Committee  members, 
see  the  notice  published  on  July  23. 
1996.  61  FR  38133.  Please  note  that  the 
United  Motorcoach  Association  and  the 
American  Bus  Association  will  serve  as 
full  members  of  the  Committee.  For 
additional  background  information  on 
this  negotiated  rulemaking,  see  the 
notice  pubUshed  on  April  29. 1996.  at 
61  FR  18713. 

DATES:  The  fourth  meeting  of  the 
advisory  committee  will  begin  at  10:00 
a.m.  on  November  19-20, 1996. 


ADOWeSSES:  The  fourth  meeting  of  the 
advisory  conunittee  will  be  held  at  the 
Department  of  Transportation,  Nassif 
Building,  Room  10234.  400  7th  Street, 
SW,  Washington,  D.C.  Subsequent 
meetings  will  be  held  at  locations  to  be 
announced. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Teresa  Doggett,  OfRce  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
4001.  or  Ms.  Grace  Reidy.  Office  of 
Chief  Counsel.  (202)  366-0834,  Federal 
Highway  Administration,  400  Seventh 
Street.  SW..  Washington.  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.t..  Monday  through  Friday, 
except  Federal  holidays. 

Authority:  5  U.S.C.  §§  561-570;  5  U.S.C. 
App.  2SS1-15. 

Issued  on:  October  30.  1996. 

Paul  L.  Bnnaan, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

(PR  Doc.  96-28364  Filed  11-4-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  nies  or 
proposed  niee  that  are  appJcSble  to  the 
putiic.  Notices  of  hearings  and  investigattons, 
oonvnitlee  meetings,  agency  dedsions  and 
mlngs,  delegations  of  authority,  fMng  of 
petitk^is  and  applcations  and  agency 
stBlsments  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Notice  of  Formal  Determinations, 
Releases,  Corrections,  and 
Reconsideration 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  October  16. 1996,  and 
made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (Supp.  V  1994) 
(JFK  Act).  By  issuing  this  notice,  the 
Review  Board  complies  with  the  section 
of  the  JFK  Act  that  requires  the  Review 
Board  to  publish  the  results  of  its 
decisions  on  a  document-by-document 
basis  in  the  Federal  Register  within  14 
days  of  the  date  of  the  decision. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Gunn,  General  Counsel  and 
Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  Washington,  D.C. 
20530,  (202)  724-0088,  fax  (202)  724- 
0457. 

SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  reqtiirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107.9(c)(4)(A)  (1992). 
On  October  16, 1996,  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act.  These 
determinations  are  listed  below.  The 
assassination  records  are  identified  by 
the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

Nodce  of  Fannal  Detenninations 

For  each  document,  the  number  of 
releases  of  previously  redacted 
informati(ui  immediately  follows  the 
record  identification  niunber,  followed 
in  tiim  by  the  ntimber  of  postponements 
sustained,  and,  where  appropriate,  the 


date  the  document  is  scheduled  to  be 
released  or  re-reviewed. 

FBI  Documents:  Open  in  Full 

124-10049-10184;  2;  0;  n/a 
124-10086-10097;  2;  0;  n/a 
124-10101-10094;  2;  0;  n/a 
124-10119-10176;  2;  0;  n/a 
124-10151-10141;  2;  0;  n/a 
124-10169-10001;  6;  0;  n/a 
124-10169-10076;  9;  0;  n/a 
124-10174-10408;  16;  0;  n/a 
124-10174-10415;  4;  0;  n/a 
124-10178-10346;  3;  0;  n/a 
124-10189-10043;  30;  0;  n/a 
124-10189-10045;  30;  0;  n/a 
124-10227-10330;  4;  0;  n/a 
124-10229-10143;  2;  0;  n/a 
124-10231-10237;  7;  0;  n/a 
124-10236-10073;  3;  0;  n/a 
124-10236-10251;  1;  0;  n/a 
124-10236-10279;  5;  0;  n/a 
124-10236-10282;  11;  0;  n/a 
124-10236-10309;  6;  0;  n/a 
124-10236-10312;  2;  0;  n/a 
124-10236-10323;  21;  0;  n/a 
124-10239-10374;  1;  0;  n/a 
124-10255-10245;  1;  0;  n/a 
124-10263-10272;  10;  0;  n/a 
124-10263-10491;  1;  0;  n/a 
124-10264-10255;  8;  0;  n/a 
124-10269-10285;  17;  0;  n/a 
124-10273-10095;  1;  0;  n/a 
124-10275-10292;  1;  0;  n/a 
124-10275-10464;  1;  0;  n/a 

HSCA  Documents:  Open  in  Full 

180-10067-10417;  9;  0;  n/a 
180-10101-10353;  88;  0;  n/a 
180-10106-10016;  6;  0;  n/a 
180-10106-10017;  3;  0;  n/a 
180-10111-10066;  19;  0;  n/a 

FBI  Documents:  Postponed  in  Fart 

124-10037-10435!  10;  3;  10/2006 
1 24-1003&-10486;  1 1 ;  1 1 ;  10/2006 
124-10052-10001;  25;  3;  10/2006 
124-10060-10320;  15;  5;  10/2006 
124-10063-10172: 16;  12;  10/2006 
124-10067-10266;  19;  2;  10/2006 
124-10126-10122;  74;  2: 10/2006 
124-10129-10092;  23;  3;  10/2017 
124-10129-10258;  23;  3;  10/2017 
124-10131-10121;  112;  22;  10/2006 
124-10131-10163;  23;  3;  10/2017 
124-10137-10041;  15;  1;  10/2006 
124-10140-10175;  23;  3;  10/2017 
124-10143-10254;  6;  4;  10/2006 
124-10160-10028;  1;  4;  10/2017 
124-10163-10280;  6;  6;  10/2006 
124-10163-10346;  6;  2;  10/2006 
124-10163-10347;  2;  3;  10/2006 
124-10163-10348;  8;  4;  10/2006 
124-10163-10350;  12;  6;  10/2006 
124-10169-10000;  3;  1;  10/2006 
124-10169-10083;  87;  6;  10/2006 
124-10173-10410;  2;  3;  10/2006 
124-10173-10411;  1;  2;  10/2006 
124-10173-10424;  1;  3;  10/2006 
124-10173-10426;  2;  3;  10/2006 


124-10173-10430;  1;  2;  10/2006 
124-10173-10431;  1;  2;  10/2006 
124-10173-10434;  1;  2;  10/2006 
124-10173-10435;  1;  2;  10/2006 
124-10173-10436;  1;  2;  10/2006 
124-10173-10475;  3;  2;  10/2006 
124-10173-10476;  1;  2;  10/2006 
124-101 75-10016;  18;  2;  10/2017 
124-10184-10007;  0;  1;  10/2006 
124-10228-10151;  18;  2;  10/2017 
124-10232-10223;  6;  4;  10/2006 
124-10238-10390;  6;  4;  10/2006 
124-10275-10291;  6;  4;  10/2006 
124-10227-10276;  5;  5;  10/2006 
124-10231-10338;  7;  1;  10/2006 
124-10233-10275;  3;  2;  10/2006 
124-10236-10237;  0;  2;  10/2006 
124-10236-10253;  1;  1;  10/2006 
124-10236-10280;  1;  2;  10/2006 
124-10236-10281;  3;  3;  10/2006 
124-10236-10283;  2;  2;  10/2006 
124-10236-10322;  13;  1;  10/2006 
124-10236-10353;  24;  18;  10/2006 
124-10236-10439;  2;  2;  10/2006 
124-10237-10162;  15;  9;  10/2006 
124-10239-10337;  4;  6;  10/2006 
124-10242-10319;  9;  4;  10/2006 
124-10244-10326;  3;  3;  10/2006 
124-10255-10370;  1;  1;  10/2017 
124-10260-10326;  171;  8;  10/2006 
124-10264-10286;  3;  2;  10/2017 
124-10267-10388;  3;  3;  10/2006 

OA  Documents:  Postponed  in  Part 

104-10052-10043;  4;  1;  05/2001 
104-10052-10126;  9;  2;  05/1997 
104-10054-1002Sr  9;  4;  05/1997 
104-10054-10027;  3;  1;  05/1997 
104-10054-10029;  1;  1;  05/1997 
104-10054-10030;  3;  1;  05/1997 
104-10055-10000;  6;  1;  10/2017 
104-10055-10031;  2;  2;  05/1997 
104-10055-10034;  3;  1;  05/1997 
104-10055-10060;  5;  1;  10/2006 
104-10055-10062;  6;  1;  10/2006 
104-10055-10119;  1;  1;  05/1997 
104-10055-10120;  0;  1;  05/1997 
104-10057-10022;  6;  5;  10/2006 
104-10057-10024;  2;  2;  10/2017 
104-10057-10029;  0;  4;  10/2017 
104-10057-10043;  1;  3;  10/2006 
104-10U59-10045;  12;  9;  10/2006 
104-10059-10106;  3;  1;  10/2006 
104-10059-10110;  3;  1;  10/2006 
104-10059-10130;  8;  1;  05/1997 
104-10059-10161;  12;  2;  10/2006 
104-10059-10210;  8;  5;  05/1997 
104-10059-10250;  2;  2;  10/2006 
104-10059-10310;  7;  1;  10/2006 
104-10059-10363;  28;  20;  10/2006 
104-10059-10365;  32;  20;  10/2006 
104-10061-10000;  6;  2;  10/2017 
104-10062-10044:  0;  1;  05/1997 
104-10062-10090;  1;  1;  10/2006 
104-10062-10121;  4;  1;  10/2017 
104-10062-10125;  5;  5;  10/2006 
104-10062-10134;  9;  5;  05/1997 
104-10062-10139;  1;  1;  10/2017 

HSCA  Documents:  Postponed  in  Part 

180-10065-10373;  0;  7;  05/1997 
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180-10065-10407: 
180-10065-10435; 
180-1006  S-10436; 
180-10070-10476; 
180-10071-10080; 
180-10071-10217; 
180-10074-10330; 
180-10075-10098; 
180-10075-10325; 
180-10076-10371; 
180-10076-10393; 
180-10076-10394; 
180-10077-10020; 
180-10077-10445; 
180-10081-10303; 
180-10089-10471; 
180-10092-10206; 
180-10092-10219; 
180-10092-10221; 
180-10092-10244: 
180-10097-10376; 
180-10104-10354; 
180-10104-10411; 
18O-1010fr-10018: 
180-10107-10001; 
180-10110-10011; 


0;  1:  10/2017 
0;  1:  10/2017 
0:  5;  10/2017 
0;  1.  10/2017 
0;  1;  10/2017 
0;  1;  10/2017 
0;  1;  10/2017 
21;  3;  10/2017 
0;  2;  05/2001 
0;  1:  10/2017 
0;  1;  10/2017 
0;  1;  10/2017 
0;  4;  05/1997 
0;  1;  10/2017 
0:  13:05/1997 
0;  1;  10/2017 
0;  1:05/1997 
0;  2;  05/1997 
1;  1:  10/2006 
0;  1:05/1997 
17;  1;  10/2017 
3:  2;  10/2017 
0;  1;  10/2017 
3;  1;  10/2017 
0;1;  05/1997 
0;  1;  05/1997 


Notice  of  Additional  R»l 

After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
announces  that  the  following  Federal 
Bureau  of  Investigation  records  are  now 
being  opened  in  full: 

124-10144-10290;  124-10144-10326; 
124-10151-10143;  124-10151-10183 
124-10151-10194;  124-10164-10061 
124-10164-10289;  124-10164-10290; 
124-10164-10319;  124-10164-10347 
124-10167-10146;  124-10167-10158; 
124-10167-10432; 124-10172-10369 
124-10172-10377;  124-10173-10158 
124-10173-10159;  124-10173-10160 
124-10173-10162;  124-10173-10163 
124-10173-10425;  124-10173-10433 
124-10173-10438:  124-10173-10442 
124-10173-10444;  124-10173-10448 
124-10173-10474;  124-10173-10477 
124-10173-10479;  124-10174-10002 
124-10177-10191;  124-10177-10280; 
124-10178-10075;  124-10178-10083 
124-10178-10141;  124-10178-10144 
124-10178-10192;  124-10178-10200; 
124-10178-10205: 124-10176-10213 
124-10178-10305; 124-10178-10317 
124-10178-10346;  124-10178-10495 
124-10179-10050;  124-10179-10074 
124-10179-10077;  124-10182-10112 
124-10183-10266:  124-10183-10285 
124-10183-10286;  124-10184-10006 
124-10184-10010;  124-10184-10011 
124-10184-10051;  124-10185-10065 
124-10185-10070;  124-10185-10081 
124-10188-10459;  124-10227-10220 
124-10227-10287;  124-10227-10291 
124-10229-10425;  124-10229-10426; 
124-10229-10486:  124-10229-10489 
124-10229-10490;  124-10229-10492 
124-10230-10432;  124-10230-10438 
124-10230-10440;  124-10230-10442 
124-10230-10443:  124-10230-10449 
124-10230-10482:  124-10230-10486 
124-10230-10490:  124-10230-10494 
124-10230-10495:  124-10231-10167 
124-10231-10187;  124-10231-10286 
124-10231-10294;  124-10231-10313 


124-10231-10334 

124-10232-10348; 

124-1 0233-10374 

124-10233-10379; 

124-10233-10392 

124-10233-10394 

124-10233-10400; 

124-10233-10415 

124-10233-10431 

124-10233-10441 

124-10235-10107 

124-10236-10158 

124-10236-10276; 

124-10236-10283 

124-10236-10299; 

124-10236-10366; 

124-10236-10418; 

124-10237-10138; 

124-10237-10143 

124-10237-10161 

124-10237-10428; 

124-10236-10357 

124-10239-10115 

124-10239-10134 

124-10239-10166 

124-10239-10168; 

124-10239-10178 

124-10239-10209; 

124-10239-10491 

124-10240-10014 

124-10240-10019 

124-10240-10038; 

124-10240-10041 

124-10240-10047; 

124-10240-10055 

124-1024O-10O7O: 

124-10240-10081 

124-10240-10097 

124-10241-10193 

124-10241-10267 

124-10242-10010; 

124-10243-10004 

124-10243-10022 

124-10243-10034 

124-10244-10281 

124-10244-10374 

124-10244-10388; 

124-10246-10381 

124-10247-10312 

124-10248-10330: 

124-102^1-10298 

124-10253-10049 

124-10254-10289 

124-10256-10322 

124-10258-10189; 

124-10258-10412 

124-10259-10448 

124-10260-10169 

124-10262-10046 

124-10262-10124 

124-10264-10476; 

124-10267-10474 

124-10266-10373 

124-10269-10282 

124-10271-10095 

124-10272-10071 

124-10273-10215 

124-10275-10243 


124-10231-10332 

124-10232-10336 

124-10232-10350 

124-10233-10375 

124-10233-10387 

124-10233-10393 

124-10233-10395 

124-10233-10414 

124-10233-10416 

124-10233-10437 

124-10234-10335 

124-10236-10031 

124-10236-10251 

124-10236-10278; 

124-10236-10286 

124-1023^-10337 

124-10236-10383 

124-10236-10439 

124-10237-10139 

124-10237-10144 

124-10237-10166 

124-10236-10229; 

124-10239-10112 

124-10239-10132 

124-10239-10143 

124-10239-10167 

124-10239-10174 

124-10239-10185 

124-10239-10211 

124-10240-10013 

124-10240-10018 

124-10240-10036 

124-10240-10039; 

124-10240-10046; 

124-10240-10049 

124-10240-10059 

124-10240-10077 

124-10240-10082 

124-10241-10079 

124-10241-10221 

124-10242-10000 

124-10243-10002 

124-10243-10007 

124-10243-10023 

124-10244-10011 

124-10244-10302 

124-10244-10377 

124-10245-10053 

124-10247-10173 

124-10248-10303 

124-10250-10227 

124-10251-10409 

124-10254-10191 

124-10256-10319 

124-10256-10373 

124-10258-10195 

124-10259-10447 

124-10260-10105 

124-10261-10025 

124-10262-10073 

124-10263-10013 

124-10265-10385 

124-10268-10338 

124-10269-10280; 

124-10271-10083 

124-10272-10066 

124-10273-10207 

124-10275-10242 

124-10275-10377 

After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
announces  that  the  following  Central 
Intelligence  Agency  records  are  now 
being  opened  in  full: 

104-10003-10129:  104-100SO-10008: 


104-1D05O-10012 

104-10050-10014 

104-10050-10016 

104-10050-10025 

104-10050-10030 

104-10050-10036 

104-10050-10039 

104-10060-10041 

104-10050-10044 

104-10050-10051 

104-10050-10053 

104-10050-10058 

104-10050-10065 

104-10050-10071 

104-10050-10078 

104-10050-10062 

104-10050-10084 

104-10050-10068 

104-10050-10092 

104-10050-10096 

104-10050-10100: 

104-10050-10112 

104-10050-10115 

104-100SO-1O117 

104-10050-10122 

104-10050-10126 

104-1005(V-1013O 

104-10050-10134 

104-10050-10147 

104-10050-10160; 

104-10050-10168 

104-10050-10173 

104-10050-10176; 

104-10050-10184 

104-10050-10186 

104-10050-10193 

104-10050-10198 

104-10050-10201 

104-10050-10203 

104-10050-10214 

104-10059-10005 

104-10059-10014 

104-10059-10016 

104-10059-10018 

104-10059-10022 

104-10059-10037 

104-10059-10042 

104-10059-10048 

104-10059-10064 

104-10059-10069 

104-10059-10080 

104-10059-10090 

104-10059-10102 

104-10059-10118 

104-10059-10125 

104-10059-10158 

104-10059-10180 

104-10072-10321 


104-10050-10013 
104-10050-10015 
104-10050-10022 
104-10050-10027 
104-10050-10034 
104-10050-10037 
104-10050-10040; 
104-10050-10042 
104-10050-10047 
104-10050-10052 
104-10050-10057 
104-10050-10059 
104-10050-10069 
104-10050-10075 
104-10050-10081 
104-10050-10083 
104-10050-10085 
104-10050-10090 
104-10050-10094 
104-10050-10098 
104-10050-10102 
104-10050-10114 
104-10050-10116 
104-10050-10120 
104-10050-10124 
104-10050-10128 
104-10050-10132 
104-10050-10145 
104-10050-10148 
104-10050-10163 
104-10050-10171 
104-10050-10174 
104-10050-10179 
104-10050-10185 
104-10050-10190 
104-10050-10194 
104-10050-10199 
104-10050-10202 
104-10050-10209 
104-10059-10003 
104-10059-10009 
104-10059-10015 
104-10059-10017 
104-10059-10021 
104-10059-10035 
104-10059-10039 
104-10059-10043 
104-10059-10054 
104-10059-10065 
104-10059-10076 
104-10059-10083 
104-10059-10097 
104-10059-10103 
104-10059-10123 
104-10059-10126 
104-10059-10178 
104-10059-10183 


After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
announces  that  the  following  House 
Select  Committee  On  Assassination 
records  are  now  being  opened  in  full: 


180-10065-10332; 
180-10065-10471; 
180-10065-10495; 
180-10069-10475; 
180-10070-10307; 
180-10070-10406; 
180-10070-10418; 
180-10071-10220; 
180-10072-10236; 
180-10072-10396: 
180-10074-10051; 
180-10074-10216: 


180-10065-10443 
180-10065-10483 
180^10065-10496 
180-10070-10231 
180-10070-10384 
180-10070-10409 
180-10071-10198 
180-10071-10230; 
180-10072-10334 
180-10074-10005 
180-10074-10122 
180-10075-10008; 
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180-10075-10064; 

180-10075-10066: 

180-10075-10087; 

180-10075-10297; 

180-10075-10326; 

180^10075-10328; 

18O-10O75-1O43O; 

180-10075-10438; 

180-10076-10034; 

180-10076-10268; 

180-10077-10069; 

180-10078-10113; 

180-10078-10214; 

180-10080-10291; 

180-10080-10294; 

180-10080-10406; 

180-10081-10348; 

180-10062-10139; 

180-10082-10176; 

180-10082-10178; 

180-10082-10180; 

180-10082-10182; 

180-10082-10212; 

180-10082-10488; 

180-10082-10493; 

180-10083-10188; 

180-10083-10212; 

180-10083-10266; 

180-10083-10268; 

180-10083-10476; 

180-10085-10202; 

180-10085-10216; 

180-10085-10453; 

180-10085-10497; 

180-10068-10007; 

180-10088-10032; 

180-10088-10042; 

180-10088-10053; 

180-10088-10077; 


180-10075-10065 

180-10075-10077 

180-10075-10093 

180-10075-10311 

180-10075-10327; 

180-10075-10396 

180-10075-10433 

180-10075-10443 

180-10076-10259 

180-10076-10269 

180-10077-10110; 

180-10078-10163 

180-10080-10290 

180-10080-10293 

180-10080-10405 

180-10080-10407 

180-10082-10134 

180-10082-10170; 

180-10062-10177 

180-10082-10179 

180-10082-10181 

180-10082-10186 

180-10082-10213 

180-10082-10492 

180-10083-10160 

180-10083-10211 

180-10083-10230; 

180-10083-10267 

180-10083-10463 

180-10084-10395 

180-10085-10214 

180-10085-10282 

180-10085-10491 

180-10086-10264 

180-10086-10022 

180-10068-10033 

180-10086-10048 

180-10068-10055 

180-10089-10308 


180-10089-10309; 

180-10089-10337 

180-10069-10356 

180-10000-10060; 

180-10001-10188: 

180-10091-10222 

180-10001-10396 

180-10001-10438 

180-10003-10018 

180-10003-10020; 

180-10003-10044 

180-10005-10424 

180-10006-10035 

180-10006-10037 

180-10006-10040. 

180-10006-10042 

180-10007-10284 

180-10007-10286 

180-10007-10288 

180-10007-10304 

180-10009-10075; 

180-10100-10153 

180-10100-10491 

180-10101-10080 

180-10102-10071 

180-10102-10168 

180-10102-10192 

180-10102-10210; 

180-10102-10364 

180-10102-10385 

180-10102-10308 

180-10102-10482 

180-10103-10156 

180-10104-10113 

180-10104-10115 

180-10104-10212 

180-10104-10357 

180-10105-10048 

180-10105-10059 


180-10069-10313; 

180-10089-10353 

180-1000O-100S5 

ieO-10001-10181 

180-10001-10221 

180-10001-10305 

180-10001-10406 

180-10001-10498 

180-10003-10010; 

180-10003-10020 

180-10005-10317; 

180-10006-10034 

180-10006-10036 

180-10006-10030 

180-10006-10041 

160-10007-10283 

180-10007-10285 

180-10097-10287 

180-10097-10289 

180-10097-10400 

180-10000-10070; 

180-10100-10288 

180-10101-10077 

180-10101-10426 

180-10102-10079 

180-10102-10172 

180-10102-10207 

180-10102-10298 

180-10102-10381 

180-10102-10397; 

180-10102-10416 

180-10103-10154 

180-10104-10097 

180-10104-10114 

180-10104-10133 

180-10104-10213 

180-10104-10358 

180-10105-10049 

18O-1010S-10161 


Record  Na 


104-1001  »-10083 
104-10049-10000 
104-10048-10004 
104-10050-10076 
124-10276-10115 
124-10270-10122 


180-10105-10183; 
180-10107-10161; 
180-10107-10163; 
180-10107-10165; 
180-10107-10170; 
180-10107-10193; 
180-10107-10271; 
180-10107-10453; 
180-10108-10291; 
180-10113-10400: 
180-10114-10064; 
180-10115-10000. 


180-10107-10042 
180-10107-10162 
180-10107-10164 
180-10107-10166; 
180-10107-10171 
180-10107-10266; 
180-10107-10272; 
180-10108-10024; 
180-101 12-10005; 
180-10113-10412 
180-10114-10140; 
180-10115-10001 


It  is  the  Board's  policy  to  release 
duplicates  of  recoids  on  the  same  terms 
and  conditions  as  those  records  which 
it  previously  voted.  The  following 
determinations  are  noticed  pursuant  to 
that  policy: 

FBI  Documents,  Postponed  in  Put:     ■ 

124-10274-10059;  2;  1;  10/2017 
124-10275-10048;  3;  3;  06/2006 
124-10276-10003;  2;  3;  06/2006 
124-10276-10005:  4;  1:  06/2006 
124-10276-10081;  11;  4;  06/2006 
124-10276-10065;  2;  1;  06/2006 
124-10276-10094: 11;  9:  06/2000 
124-10276-10142;  7;  1;  06/2006 

Notice  of  Comctimu 

On  July  9-10, 1996,  the  Review  Board 
made  formal  determinations  that  were 
published  in  the  July  30, 1996  Federal 
Register  (FR  Doc.  96-19278,  61  FR 
39624).  For  that  notice  make  the 
following  corrections: 


PrevkMJSty  publshed 


1:1:10/2017 
2:6:12/1996 
2: 2: 15/1997: 

15:4:12/1996 
66:  0:  rVa 
30:0:rVa 


Correct  data 


5:5:102017 

1:  7;  12/1996 

0:  4:  06/1997 

15:  6:  12/1996 

64:  2:  07/2006 

28:  2:  07/2006 


Notice  (rf  Reconsideration 

On  October  16, 1996,  the  FBI 
provided  additional  evidence  to  the 


Record  No. 


124-10067-10446 


Review  Board  regarding  1  record  that 
previously  had  t«en  the  subject  of 
Review  Board  determinations.  Upon 
receiving  and  evaluating  this  additional 


NuntMf  of 
originai  re- 


16 


evidence,  the  Review  Board  voted  to 
sustain  postponements  as  follows:  From 
the  original  Federal  Register  Notice  96- 
13838,  FR  28158: 


Number  of 
oricHnal 

pos^pone- 
tnerns 


Number  of 
revised  re- 


10 


Numt)erof 
revised 

postpone- 
ments 


Date  of  re- 
vised re-re- 


10/2017 


Dated:  October  30, 1996. 
T.  Jeramy  Gunn, 

General  Counsel  and  Associate  Director  for 
Research  and  Analysis. 
(FR  Doc  96-28333  Filed  11-4-06;  8:45  am] 
MUMQ  COOE  Slia-OI-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  -  1996  Panel  Wave  4. 

Fonn  Numberfs):  SIPP-16303 
Reminder  Card,  SIPP/CAPI  Automated 
Instrument. 

Agency  Approval  Number:  0607- 
0813. 
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Type  ofRequett:  Revision  of  a 
cuirently  appioved  collection. 

Burden:  117,800  hours. 

Number  of  Respondents:  77,000. 

Avg  Hours  Per  Rnponse:  30  minutes. 

Needs  and  Uses:  Tlie  Bureau  of  the 
Census  conducts  the  Survey  of  bicome 
and  Program  Participation  (SIPP)  to 
collect  information  from  a  sample  of 
households  concerning  the  distribution 
of  income  received  direcUy  as  money  or 
IndirecUy  as  in-kind  benefits.  SIPP  data 
are  used  by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  and  transfer  payment 
programs  such  as  the  Department  of 
Health  and  Himian  Services,  the 
Department  of  Housing  and  Urban 
Development,  and  the  Department  of 
Agriculture.  The  SIPP  is  a  longitudinal 
s\uvey,  in  that  households  in  the  panel 
are  interviewed  12  times  at  4  month 
intervals  or  'waves'  over  the  life  of  the 
panel,  making  the  duration  of  the  panel 
about  4  yean.  The  next  panel  of 
households  will  be  introduced  in  the 
year  2000.  The  survey  is  molded  around 
a  central  core  of  labor  force  and  income 
questions,  health  insiuance  questions, 
and  questions  concerning  government 
program  participation  that  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
questions  are  asked  at  Wave  1  and  are 
updated  during  subsequent  interviews. 
The  core  is  periodically  supplemented 
with  additional  questions  or  topical 
modules  designed  to  answer  specific 
needs.  This  request  is  for  clearance  of 
the  topical  modules  to  be  asked  during 
Wave  4  of  the  1996  Panel.  The  Core 
questions  have  already  been  cleared. 
Topical  modules  for  waves  5  through  12 
will  be  cleared  later.  The  topical 
modules  for  Wave  4  are:  1) Annual 
Income  and  Retirement  Accounts.  2) 
Taxes.  3)  Work  Schedule,  4]  Child  Care, 
and  5)  Disability.  Wave  4  interviews 
will  be  conducted  from  April  through 
July  1997. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Every  4  months. 

Respondent's  Obligation:  Voliuitary. 

Legal  Authority:  Titie  13  U.S.C. 
Section  182. 

OMB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  room  5312, 14th  and 
Constitution  Avenue,  NW.  Washington. 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 


within  30  days  of  publication  of  this 
notice  to  )erry  Coosy.  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  Octobar  31, 19W. 


Acting  Departmental  Foans  Clearance 

Officer,  Office  ofManagantent  and 

Organisation. 

[FR  Doc  90-28383  Filed  11-4-M:  8:45  am) 

■usM  OOM  asis-«r-r 


Bureau  Of  ttM  CwMus 

Survey  of  Housing  Stwts, 
ComplotfoM 

ACTION:  Proposed  agency  information 
collection  activity;  comment  reqtieat. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwoilw  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)]. 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  6. 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce.  Room  5327. 
14th  and  Constitution  Avenue.  NW. 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmient(s)  and  instructions  should 
be  directed  to  Linda  P.  Hoyle.  Bureau  of 
the  Census,  Manufacturing  and 
Construction  Division.  Room  2105.  FOB 
4,  Washington,  DC  20233-6900.  (301) 
457-1321. 

SUPPt.EMENTARY  MFORMAT10N: 

I.  Abstract 

The  Bureau  of  the  Census  conducts 
the  Survey  of  Housing  Starts.  Sales  and 
Completions,  also  known  as  the  Survey 
of  Construction  (SOC).  to  collect 
monthly  data  on  new  residential 
construction  from  a  sample  of  owners  or 
builders.  The  data  collected  includes 
starts  and  completions  dates  of 
construction,  physical  characteristics  of 
the  structure  (floor  area,  ntunber  of 
bathrooms,  type  of  heating  system,  etc), 
and  if  applicable,  date  of  sale,  sales 
price,  and  type  of  financing.  The  SOC 
program  provides  widely  used  meesures 
of  construction  activity,  including  the 
economic  indicators  Housing  Starts. 


Housing  Completians,  and  New 
Housing  Sales. 

Currentiy.  Census  Buieeu  Field 
RefHesenUtives  (FRs)  mail  forms  SOC- 
900.1  and  SOC-900A.1.  which  are 
facsimiles  of  the  data  collectioo  forms, 
to  respondents.  The  FR  then  uses  paper 
forms  SOC-900  and  SOC-^900A  to 
record  respondents'  answers  during  a 
later  telephone  or  personal  interview. 

After  July  1997,  FRs  will  coUect  the 
data  using  Computer  Assisted  Personal 
Intervienidng  (CAPI).  We  have  been 
experimenting  with  CAPI  and  have  been 
ti^ng  this  technology  on  a  test  besis 
since  November  1995.  For  CAPI.  we  will 
replace  the  SOC-000.1  and  SOC-900A.1 
forms  with  the  SOC-QI/SF.l  and  SOC- 
QI/MF.l  forms.  We  will  also  replace  the 
SOC-900  and  SOC-900A  data  collection 
forms  Mrith  electronic  versions.  The  new 
data  collection  forms  and  the  facsimiles 
mailed  to  respondents'  are  virtually  the 
same  as  the  old  forms. 

The  use  of  CAPI  will  not  affect 
respondent  burden.  We  are.  however, 
requesting  a  reduction  in  burden  of  42 
hours.  This  reduction  is  attributable  to 
our  completion  of  a  test  of  CAPI 
procedures  using  200  test  cases  which 
we  obtained  approval  for  under  this 
clearance  in  1994. 

n.  Method  of  CoUectian 

The  Biireau  of  the  Census  uses  its  FRs 
to  collect  the  data.  The  FRs  mail  a  letter 
with  a  facsimile  of  the  survey  form  to 
ownen  or  builders.  The  letter  tells  the 
owners  or  builders  to  retain  the  form  for 
use  when  the  FR  telephones  or  visits 
them  within  a  few  days.  If  the  FR  is 
unable  to  conduct  an  interview,  she/he 
will  try  to  get  some  information  by 
visiting  the  construction  site.  After  July 
1997,  the  FRs  will  coUect  the  data  using 
CAPI. 

m.DaU 

OMB  Number:  0607-0110. 

Form  NunAer  SOC-900,  900.1,  900A. 
900A.1.  SOC-QI/SR.1.  SOC-QI/MF.l. 

TVpe  ofRevievr.  Regular  Submission. 

Affected  Public:  Inmviduals  or 
households,  business  or  other  for-profit 
institutions. 

Estimated  Number  of  Respondents: 
6.800. 

Estimated  Responses  Per  Respondent: 
3.38. 

Estimated  Time  Per  Response:  .209 
hours. 

Estimated  Total  Aimual  Burden 
Hours:  4.807. 

Estimated  Total  Aimual  Coet:  The 
total  cost  in  fiscal  year  1996  is 
$3,686,200  of  which  $1,765,000  is  borne 
by  the  Department  of  Housing  and 
Urban  Development,  and  $1,921,200  is 
bonie  by  the  Bureau  of  the  Census. 
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Based  on  information  available  from  our 
1992  Census  of  Construction  Industries 
and  the  Department  of  Labor,  Bureeu  of 
Labor  Statistics,  1996-1997  Edition  of 
the  Occupational  Outlook  Handbook, 
"Construction  managers,"  we  estimate 
the  average  hourly  pay  for  respondents 
to  be  $24.25.  Therefore  the  total  cost  to 
the  respondents  is  $116,570. 
Respondent's  alligation:  Voluntary. 

Legal  autheritr.  Tide  13  USC,  Section  182. 

IV.  Request  for  Camments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  neoenery  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
wa]^to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  also  will 
become  a  matter  of  public  record. 
Dated:  October  25, 1996. 


Acting  Departmental  Forms  Qeamnce 
Officer,  Office  of  Management  and 
Organization. 

(FR  Doc  96-28384  FUed  11-4-96;  8:45  am] 
aajjNO  0001  »i»^^ 


Washington,  DC  20230.  Phone  number 
(202)  482-3272. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Michael  Mann.  Chief. 
Current  Account  Services  Branch,  Room 
8018,  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  phone:  (202) 
606-9573;  and  fax:  (202)  606--5314. 

SUPPIiMBITARV  MFORMATION: 
L  Abstract 

The  Bureau  of  Economic  Analysis  is 
responsible  for  the  computation  and 
publication  of  the  U.S.  balance  of 
payments  accounts.  The  information 
collected  in  this  survey  is  an  integral 
part  of  the  "private  remittances"  portion 
of  the  U.S.  balance  of  payments 
accoimts.  The  balance  of  payments 
accounts,  which  are  published  quarterly 
in  the  Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
The  accounts  provide  a  statistical 
summary  of  U.S.  international 
transactions.  They  are  used  by 
government  and  private  organizations 
for  national  and  international  policy 
formulation,  and  analytical  studies. 
Without  the  information  collected  in 
this  survey,  an  integral  component  of 
the  private  remittances  account  would 
be  omitted.  No  other  Government 
agency  collects  comprehensive  annual 
data  on  private  unilateral  transfers  of 
funds  and  commodities  to  foreign 
countries. 


IILDBta 

OMB  Mimber  0608-0002. 

Form  Number  BE-40. 

7>pe  of  Review:  Regular. 

Affected  Public:  VS.  religious, 
diaritable.  educational,  scientific,  and 
similar  non-profit  organizations  which 
transfer  gifts,  grants,  and/or  donations  to 
foreign  countries. 

Estimated  Number  (^Respondents: 
382. 

Estimated  Time  Per  Response:  1.5 
hours  per  annual  reporter.  6.0  hours  per 
quarterly  reporter. 

Estimated  Total  Aimual  Burden 
Hours:  1,212  hours. 

Estimated  Total  Annual  Cost:  The 
estimated  annual  cost  to  the  government 
is  $16,000.  The  estimated  annual  cost  to 
the  public  is  $36,360  based  on  total 
number  of  hours  estimated  as  the 
reporting  burden  and  an  estimated 
hourly  cost  of  $30. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Bretton  Woods 
Agreement  Act,  Section  8.  and  E.O. 
10033,  as  amended. 

IV.  Request  for  rn«ni»^nt» 


BurMu  of  Economic  Analysis 

Survey  of  InstftutkNwl  RMnltlancos  to 
Foreign  Countrioo— BE-40;  ProposMJ 
Colioetion;  Commont  Requested 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  papwwork  and 
respondmt  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  6, 1997. 
ADDRESSES:  Direct  aU  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce.  Room  5327. 
14th  and  Constitution  Avenue,  NW, 


The  survey  requests  information  from 
U.S.  religious,  charitable,  educational, 
scientific,  and  similar  non-profit 
organizations  on  the  transfer  of  gifts, 
grants,  donations,  etc.  to  foreign 
coimtries.  Information  is  collected  on  a 
quarterly  basis  bom  institutions 
transferring  $1  million  or  more  each 
year,  and  annually  for  all  others. 
Nonprofit  organizations  with  total 
remittances  of  less  than  $25,000 
annually  are  exempt  fit>m  reporting. 

n.  Method  of  Coilectioii 

Information  is  obtained  from  U.S. 
religious,  charitable,  educational, 
scientific,  and  mmiUr  non-profit 
organizations  who  voluntarily  agree  to 
provide  data  regarding  transfers  of  gifts, 
grants,  and/or  donations  to  foreign 
countries.  Submission  of  the  completed 
report  form,  or  computer  printouts  in 
the  format  of  the  report  form,  are  the 
most  expedient  and  economical 
methods  of  reporting  the  information. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  (including 
hours  and  cost)  of  the  propiosed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  resptonse  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated  October  30. 1996. 
I.fai4i  B-iplamiM 

Acting  Departmental  Fmms  Oeamnce 

Officer,  Office  of  Management  and 

Organization. 

(FR  Doc  96-28302  Filed  11-4-96;  8:45  am] 

BluSM  coos  asie-EA-p 


56942 


Federal  RagMsr  /  Vol.  61.  No.  215  /  Tuesday.  November  5,  1996  /  Notices 


Bureau  of  Export  AdminMrBllon 
[DocM  No.  M-10t3296-«296-01] 

RMoeM-xxoe 

Notice  Of  Qenecil  Order  ProhltMng 
Exports  of  Unprooeeeed  Timber  From 
Certain  Public  Unda 

AQENCY:  Bureau  of  Export 

Administration,  Commerce. 

action:  Notice:  Order  on  Log  Exports. 


summary:  Section  319  of  Title  III  of 
Section  101(d)  of  Title  I  of  Public  Law 
104-208  requires  the  Secretary  of 
Commerce  to  issue  an  Order  concerning 
the  export  of  timber  originating  from 
non-Federal  public  lands  in  the  western 
continental  United  States  pursuant  to 
the  Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990.  as  amended 
(16  use.  620  et  seq.  (1994).  This  notice 
announces  the  Department's  Order  and 
pubhshes  that  Order  as  an  appendix  to 
this  notice. 

DATES:  Order  signed  on  October  18. 
1996. 

F0«  RJRTMBR  INFORMATION  CONTACT: 
Bernard  Kritzer.  Manager,  Short  Supply 
Program.  Office  of  Chemical  and 
Biological  Controls  and  Treaty 
CompUance.  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC.  20230. 
Telephone:  (202)  482-0894.  Fax  (202) 
482-0751. 

SUPPI^MCNTARY  INFORMATION: 

Background 

Section  319  of  Title  III  of  Section 
101(d)  Title  I  of  Public  Uw  104-208 
requires  the  Secretary  of  Commerce  to 
issue  an  Order  extending,  through 
September  30.  1997,  the  total 
prohibition  contained  in  Section 
491(b)(2)(A)  of  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990,  as  amended  (16  U.S.C.  620  et  seq 
(1994))  on  the  export  of  unprocessed 
timber  originating  from  pubUc  lands  in 
states  west  of  the  100th  meridian  in  the 
contiguous  48  States  with  more  than 
400.000.000  board  feet  of  annual  sales 
volumes  of  such  timber.  Section  319 
also  requires  the  Department  to  issue  an 
order,  begiiuiing  October  1.  1997.  for 
states  with  annual  timber  sales  in  excess 
400.000.000  million,  allowing  the 
export  of  such  timber  that  is  in  excess 
of  400.000.000  board  feet.  The  Secretary 
of  Commerce  has  delegated  the 
authority  for  carrying  out  the  policies 
and  programs  necessary  to  administer 
laws  regarding  the  control  of  U.S. 
exports  to  the  Under  Secretary  of 
Conunerce  for  Export  Administration. 
On  October  18.  1996.  the  Under 


Secretary  of  Commerce  for  Export 
Administration  signed  the  Order  for  the 
above  described  puntoses.  The  Order  is 
reproduced  in  the  following  Appendix. 

Dated:  October  31. 1996. 
Su*E.Edu>t. 

Assistant  Secwtaryfor  Export 
Administration. 

Appendix 

General  Order  Prohibiting  Exports  of 
Unpiocmsed  Timber  From  Certain  Public 
Lands 

This  order  ■  is  issued  pursuant  to  Public 
Law  No.  104-208.  Section  319  of  Title  Ql  of 
Section  101(d)  of  Title  1  of  Public  Law  No. 
104-208  requlret  the  Secretary  of  Commerce 
to  extend,  through  September  30. 1997.  the 
toul  prohibition  of  •action  -  91(b)(2)(A)  of  the 
FoTMt  RMource*  Consarvation  and  Shortage 
Relief  Act  of  1990,  as  amended  (the  Act)  (16 
U.S.C  620  et  MQ.  (1894))  on  the  export  of 
unprocessed  timber  originating  from  public 
lands  in  tUtos  west  of  me  100th  meridian  in 
the  contiguoui  48  States  with  mora  than 
400.000.000  board  feet  of  annual  Mies 
volumes  of  such  timber.  Section  319  also 
require*  the  Secretary  of  Commerce  to  make 
effective,  on  October  1, 1997.  the  prohibition 
of  section  491(bK2)(B)  of  the  Act  on  the 
export  of  only  the  lesser  of  400.000.000  board 
feet  or  the  annual  sale*  volume  of 
unprocessed  timber  originating  from  public 
lands  in  sUte*  west  of  the  100th  meridian  in 
the  contiguoui  48  State*  with  more  than 
400,000.000  board  fiaet  of  annual  sales 
volume*  of  such  timber.  As  the  Secretary  of 
Commerce  has  delegated  the  authority  for 
carrying  out  the  policies  and  programs 
neceasary  to  administer  law*  regarding  the 
control  of  U.S.  export*  to  the  Under  Secretary 
for  Export  Admini*tretion,  I  therefore  order 
the  following: 

(a)  State*  with  annual  tales  volumes  of 
greater  than  400.000.000  board  feet  of 
unprocessed  timber  originating  from  state  or 
other  public  lands.  Notwithstanding  any 
other  provi*ion  of  law.  the  export,  from  the 
United  State*  to  any  destination,  of 
unprocessed  timber  originating  from  public 
lands  in  any  state  located  west  of  the  100th 
meridian  in  the  contiguous  48  States  with 
annual  sales  voliim»><  of  such  limber  greater 
than  400.000.000  board  feet  is  prohibited 
through  September  30. 1997.  Effective 
October  1. 1997,  however,  only  the  export, 
from  the  United  Sutes  to  any  destination,  of 
the  lesser  of  400.000.000  board  feet  or  the 
state — *  annual  sale*  volume  of  such  timber 
is  prohibited.  The  export  of  the  excess  of 
400.000.000  board  fiset  of  such  timber  is. 
therefore,  permitted  effective  October  1. 
1997,  unless  otherwise  prohibited  by  any 
provision  of  law.  (Section  319  of  Title  III  of 
Section  101(d)  of  Title  I.  Public  Uw  104-208 
and  16  U.S.C.  620c(b)(2)(A)  and  (B)). 


'  This  order  doa*  not  afiact  tha  prohibition  on  the 
■xpon  of  any  unprocaaaed  timber  originating  from 
public  lands  in  any  sute  located  wb*(  of  (he  100th 
maridian  In  tlie  contiguous  48  Suta*  with  annual 
sale*  volums*  of  400,000.000  board  fsat  or  lass  of 
such  timber.  (18  U.S.C  620c(b)(l)  and  Caneral 
Order  Prohibiting  Exports  of  Unprocessed  Timber 
from  Ceruin  Public  Unds.  58  FR  53038  (October 
2S,  1W3)). 


(b)  Prohibition  on  substitution. 
Notwithstanding  any  other  provision  of  law, 
all  persons  are  prohibited  torn  purchasing, 
directly  or  indirectly,  unprocessed  timber 
ariginating  from  public  lands  in  a  state  if:  (1) 
Such  unprocessed  timber  would  be  used  in 
substitution  for  exported  unprocessed  timber 
originating  from  private  lands  in  that  State; 
or  (2)  such  person  has,  during  the  preceding 
24-month  period,  exported  unprocessed 
timber  originating  from  private  lands  in  that 
State.  (16  U.S.C  620c(b)(3)(A)). 

(c)  Exemption.  The  prohibitions  in 
section  (b)  of  this  Order  do  not  apply  in 
a  state  on  or  after  the  date  on  which:  (1) 
The  Governor  of  that  state  provides  the 
Secretary  of  Commerce  with  notification 
of  a  prior  state  program  imder  section 
491(d)(2)(C)  (16  U.S.C.  620c(d)(2)(C))  of 
the  Act;  or  (2)  the  Secretary  of 
Commerce  approves  a  state  program 
under  section  491(d)(2)(A)  (16  U.S.C. 
620c(d)(2)(A))  of  the  Act;  or  (3)  the  » 
Secretary  of  Commerce  issues 
implementing  regulations  imder  the 
Act,  whichever  occurs  first.'  (16  U.S.C. 
620c(b)(3)(B)). 

(d)  Prior  contracU.  This  Order  does  not 
apply  to  any  contract  for  the  purchase  of 
unprocessed  timber  from  public  lands 
entered  into  before  September  10, 1990.  with 
respect  to  states  with  annual  sales  volimies 
of  400.000.000  boerd  feet  or  less,  or  )anuary 
1, 1991,  with  respect  to  sUtes  with  annual 
sales  volumes  greater  than  400,000,000  board 
feet,  or  any  contract  under  which  exports 
were  permitted  pursuant  to  an  Order  of  the 
Secretary  of  Commerce  in  effect  under  the 
Act  before  October  23. 1992.  (16  U.S.C 
620c(e)). 

(e)  Western  Red  Cedar.  This  Order  shall 
not  be  construed  to  supersede  the  controls  on 
the  export  of  Western  Red  Cedar  required  by 
section  7(1)  of  the  Export  Administration  Act 
of  1979.  as  amended  (50  U.S.C  app.  2406(1)), 
BS  supplemented  by  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C. 
1701-1706),  Executive  Order  12924  of 
August  19, 1994  (59  FR  43437.  August  27, 
1994),  and  the  Presidential  Notices  of  August 
15, 1995  and  August  14. 1996,  and  as  set  out 
in  section  754.4  of  the  Export  Administration 
Regulations  (15  CFR  754.4).  (16  U.S.C 

620c(f)) 

(f)  Definitions. 

(1)  Public  lands.  As  defined  in  section 
493(5)  (16  U.S.C  620e(5))  of  the  Act.  "public 
lands"  means  lands  west  of  the  lOOth 
meridian  in  the  contiguous  48  states  that  are 
held  or  ovraed  by  a  Sute  or  political 
subdivision  thereof,  or  any  other  public 
agency.  Such  term  does  not  include  any 
lands  the  title  to  which  is: 

(i)  held  by  the  United  Slates: 

(ii)  held  in  trust  by  the  United  States  for 
the  benefit  of  any  Indian  tribe  or  individual; 

(iii)  held  by  any  Indian  tribe  or  an 
individual  subject  to  a  restriction  by  the 
United  States  against  alienation;  or 


»On  lune  1. 1995,  Secreury  Brown  gave  final 
approval  to  tha  programs  of  Washington  and 
^agon. 
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(iv)  held  by  any  Native  Corporation  as 
defined  in  section  3  of  the  Alaaka  Native 
Clahns  Settlement  Act  (43  U.S,C  1602). 
(2)  Unprocessed  Timber.  As  defined  hi 
section  493(7)  (16  U.S.C  620e(7))  of  the  Act. 
the  term  "unprocessed  timbw"  means  trees 
or  portions  of  trees  or  other  roundwood  not 
processed  to  standards  and  specifications 
suitable  for  end  product  use.  The  term 
"unprocessed  timber"  does  not  include 
timber  processed  into  any  one  of  the 
following: 

(i)  Lumber  or  construction  timbers,  except 
Western  Red  Cedar,  meeting  current 
American  Lmnber  Standard  Grades  or  Pacific 
Lumber  Iiupection  Bureau  Export  "R"  or  "N" 
list  grades,  sawn  on  4  sides  not  intended  for 
remanufacture. 

(ii)  Lumber,  construction  timbera,  or  cants 
for  remaniifacture,  except  WestemRed 
Cedar,  meeting  current  American  Lumber 
Standards  Grades  or  Pacific  Lumber 
Inspection  Bureau  Export  "R"  or  "N"  list 
dear  grades,  sawn  on  four  sides,  not  to 
exceed  twelve  inches  in  thickness. 

(iil)  Lumber,  construction  timbers,  or  cants 
for  remanu&cture,  except  Western  Red 
Cedar,  that  do  not  meet  the  grades  referred 
to  in  clause  (ii)  and  are  sawn  on  four  sides, 
with  wane  less  than  one-quarter  of  any  bee, 
not  exceeding  eight  and  three-quarters  inches 
in  thickness, 
(iv)  Chips,  pulp,  or  pulp  products, 
(v)  Veneer  or  plywood, 
(vi)  Poles,  posts,  or  piling  cut  or  treated 
with  preservatives  for  use  as  such, 
(vii)  Shakes  or  shingles, 
(viii)  Aspen  or  other  pulpwood  bolts,  not 
exceeding  100  inches  in  length,  export  for 
processing  into  pulp. 

(ix)  Pulp  logs  or  cull  logs  proceed  at 
domestic  operations  for  the  purpose  of 
conversion  of  the  logs  into  chips. 

(3)  Substitution.  Consistent  with  section 
493(8)  (16  U.S.C  620e(8))  of  the  Act.  the 
acquisition  of  unprocessed  timber  from 
public  lands  west  of  the  100th  meridian  in 
the  contiguous  48  states  to  be  used  in 
"substitution"  for  exported  unprocessed 
timber  originating  frtjm  private  lands  means 
acquiring  unprocessed  timber  from  such 
public  lands  and  engaging  in  export,  or 
selhng  for  export,  unprocessed  timber 
originating  from  private  lands  within  the 
same  geographic  and  economic  area. 

(4)  Acquisition.  As  defined  in  section 
493(1)  (16  U.S.C.  620e  (1))  of  the  Act.  tiie 
term  "acquire"  means  to  come  into 
possession  of  whether  directiy  or  indirectiy 
through  a  sale  trade  exchange,  or  other 
transaction  and  the  term  "acquisition"  means 
the  act  of  acquiring. 

(5)  Person.  As  defined  in  section  493(3)  (16 
U.S.C  620e(3))  of  the  Act,  Uie  term  "person" 
means  any  individual  partnership, 
corporation,  association,  or  other  legal  entity 
and  includes  any  subsidiary  subcontractor  or 
parent  company  and  business  affiliates  where 
one  affiliate  controls  or  has  the  power  to 
control  the  other  or  when  both  are  controlled 
direcUy  or  indirectiy  by  a  third  person. 


Dated:  October  18, 1996. 
Willian  A.  Saiiacfa. 

Under  Secretary  for  Expmt  Administration. 
U.S.  Department  ofCommarce. 
(FR  Doc  96-28399  FUed  11-4-96: 8:45  am] 
■UMQ  coot  an»4»^ 


International  Trade  Administration 

U.S.  Automotiva  Parts  Advisory 
Committsa;  Cioaad  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Closed  meeting  of  U.S. 
Automotive  Farts  Advisory  Committee. 


meeting  and  public  participation  tbervin 
becaiise  these  items  us  oonceraed  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b  (c)  (4)  and  (9)  (B).  A  copy 
of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Department  of  Onxmeice 
Records  Inspection  Facility,  Room  6020. 
Main  CcHmnerce. 

Dated:  October  29, 1996. 
HaniyP.  Miifaco, 

Director.  Office  of  Automotive  Affairs. 
(FR  Doc.  96-28349  FUed  ll-t-96;  8:45  am) 
BLUNQ  coot  Mia-Ofi-^ 


SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
marirats;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Seoetary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  canying  out  these  initiatives.  At  the 
meeting,  committee  membere  will 
discuss  specific  trade  and  sales 
expansion  programs  related  to  U.S.- 
Japan automotive  parts  policy. 
DATE  AND  LOCATKDN:  The  meeting  will  be 
held  on  December  11, 1996  from  10:00 
a.m.  to  3:00  p.m.  at  the  U.S.  Department 
of  Commerce  in  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  Office  of  Automotive 
Affairs,  Trade  Development.  Room 
4036,  Washington,  D.C.  20230, 
telephone:  (202)  482-1418. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  10, 
1996.  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 


National  Ocaanic  and  Atmoaphartc 
Administration 

P.D.  102806E] 

North  Pacific  Fiahary  Managamant 
Council;  Commltlsa  Maaling 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  North  Pacific  Fishery 

Management  Council  (Council)  and  its 

advisory  bodies  will  meet  the  week  of 

December  9, 1996. 

ADDRESSES:  The  meetings  will  be  held  at 

the  Hilton  Hotel,  500  W.  3rd  Avenue. 

Anchorage,  AK  99501. 
Council  address-.  North  Pacific 

Fishery  Management  Council,  605  W. 

4th  Ave..  Suite  306,  Anchorage,  AK 

99501-2252. 

DATES:  The  Advisory  Panel  (AP)  and  the 

Scientific  and  Statistical  Committee 
(SSC)  will  begin  on  December  9, 1996, 
at  8:00  a.m.  and  should  conclude  their 
meetings  by  December  12, 1996.  The 
Coimcil  will  begin  their  meeting  on 
December  11, 1996,  at  8:00  a.m.,  and 
will  conclude  on  December  15, 1996. 
Other  committee  and  workgroup 
meetings  may  be  held  on  short  notice 
during  the  week;  notices  will  be  posted 
at  the  meeting  site.  All  meetings  are 
open  to  the  public  with  the  exception  of 
Council  executive  sessions  to  discuss 
personnel,  international  issues,  and 
litigation  and  meetings  of  the 
Nominating  Committee,  which  also 
discusses  personnel.  An  executive 
session  is  tentatively  scheduled  for 
noon  on  December  12. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coimcil  staff,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meetings  will  include  the 
following  subjects: 

1.  Reports  from  NMFS  and  Alaska 
Department  of  Fish  and  Game  on  the 
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current  status  of  the  fisheries  off  Alaska, 
reports  on  enforcement,  and  a  report  on 
the  1996  sablefish  and  halibut 
individual  fisheries  quota  (IFQ) 
fisheries. 

2.  Final  action  on  prohibited  species 
catch  caps  for  opilio  in  the  Bering  Sea/ 
Aleutian  Islands  (BSAI). 

3.  Receive  committee  report  and 
program  outline  for  measures  to 
improve  retention  and  utilization  in  the 
groundfish  fisheries  in  the  Gulf  of 
Alaska  (GOA).  Review  options  paper  on 
limited  processing  allowances  for 
catcher  vessels. 

4.  Status  report  on  modified  pay-as- 
you-go  observer  program  and  related 
issues. 

5.  Receive  recommendations  from  IFQ 
Industry  Implementation  Team  on 
proposed  amendments  to  the  sablefish 
and  halibut  IFQ  program  and  task  staff 
as  appropriate. 

6.  Review  research  priorities  and 
forward  recommendations  to  NfMFS. 

7.  Review  status  of  moratorium  on 
entry  for  the  scallop  fishery  off  Alaska 
and  discuss  potential  follow-up  actions. 

8.  Review  Magnuson-Stevens  Act 
amendments. 

9.  Review  preliminary  analysis  for 
individual  vessel  bycatch  accounts  and 
provide  further  direction  to  staff. 

10.  Announce  assignments  to  the  AP 
and  the  SSC  for  1997. 

11.  Under  groundfish  management, 
the  following  subjects  will  be  discussed 
and  appropriate  action  taken: 

(a)  Approve  BSAI  and  GOA  Stock 
Assessment  and  Fishery  Evaluation 
reports  for  the  1997  groundfish 
fisheries. 

(b)  Approve  final  harvest  and  bycatch 
sp)ecifications  for  1997  groundfish 
fisheries  in  the  BSAI  and  GOA, 
including  discard  mortality  rates  for 
halibut. 

(c)  Final  action  on  an  amendment  to 
remove  dusky  rockfish  from  the  GOA 
pelagic  shelf  rockfish  complex. 

(d)  Final  action  on  proposed 
electronic  reporting  requirements. 

(e)  Final  action  on  an  amendment  to 
reduce  percentage  allowances  for 
accounting  for  slime  and  ice  on  fish  in 
the  IFQ  fisheries. 

(f)  Initial  review  of  an  amendment  to 
prohibit  a  directed  fishery  on  forage 
fish. 

12.  Under  staff  tasking  the  Council 
will  receive  an  update  on  current 
tasking,  review  actions  taken  by  the 
Alaska  Board  of  Fisheries  on  groundfish 
issues,  review  proposals  received  for 
amendments  to  the  BSAI  and  GOA 
Groundfish  Fishery  Management  Flans 
and  task  staff  for  as  appropriate. 


Special  Accommodatloiu 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  October  30.  1996. 
Richanl  W.  Swrdl. 

Acting  Director.  Office  of  Suttainable 
Fisheries.  National  Marine  Fisheries  Senrice. 
(PR  Doc.  96-28363  Fll«d  U-*-«;  8:45  am) 
•H.LMa  coot  Mia-a-r 


to  it  are  not  designed  to  implement  all 

of  the  provisions  of  the  Uruguay  Round 

Agreements  Act  and  the  Uruguay  Round 

Agreement  on  Textiles  and  Clothing,  but 

are  designed  to  assist  only  in  the 

implementation  of  certain  of  their 

provisions. 

TnryRCribb, 

Chairman.  Committae  for  the  Implementation 

of  Textile  Agreements. 

Csmmittaa  for  the  Implementation  of  Textile 


COMMnTEE  FOR  THE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdlustnMftt  of  Import  Umlts  for  Certain 
Cotton.  IflMi-MMto  FltMT.  Silk  BIwkI 
and  OttMT  V«g«tabi«  Flb«r  TexUls 
Products  Produoad  or  Manufacturvd  In 
BangladMh 

October  30.  1996 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  5. 1996. 
FO«  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shii^  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Rsgiater  notice  60  FR  65299. 
published  on  December  19.  1995).  Also 
see  60  FH  65290.  published  on 
December  19,  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 


October  30. 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commiisionflr  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13.  1995.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  )anuary  1. 1996  and  extends  through 
December  31, 1996. 

Effective  on  November  5, 1996.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


331  

341 

351/661 
369-S* 

641  

647/648 
847  


Adjusted  twelve-month 
limit' 


1 .109.404  dozen  pairs. 
1 .796.491  dozen. 
639.875  dozen. 
1.588.741  kilograms. 
605.212  dozen. 
1 .342.636  dozen. 
149.633  dozen. 


'  The  limits  have  not  been  adjusted  to  ac- 
couit  lor  any  imports  exported  after  December 
31    1995 

'Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(B)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.96-28303  Filed  11-4-96;  8:45  am) 
■HJJNQOOOC  3eie-0A-F 


Adjustment  of  Import  Umlts  for  Certain 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Indonesia 

October  30, 1996. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  November  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT. 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Ctistoms  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openines.  call 
(202)  482-3715. 

8UPPt.EMENTARY  INFORMATION: 

Autfaority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854):  Uruguay  Round  AgreemenU 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Ragister  notice  60  FR  65299, 
published  on  December  19. 1995).  Also 
see  60  FR  62410.  published  on 
December  6. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
T^aCiibb. 

Chairman,  Ctanmittae  for  the  Implementation 
of  Textile  Agreements. 

Cemmittee  fin-  the  Implanentatioo  of  Textile 


Category 

Levels  In  Group  I 
219 

313 „ 

314 

317/617/326 

331/631  ....; 

340/640 

351/651  

359-C/659-C2  

445/446 

611  

618 „ _ 

625/626/627/628/629 


AdKisted  twelve-month 
Hmiti 


8,772,730  square  me- 
ters. 

14.605,157  square 
meters. 

48.710.247  square 
meters. 

23,467,704  square 
meters. 

1,821 ,837  dozen  pairs 

1.518.446  dozen. 

519.612  dozen. 

1,342.177  kilograms. 

64,593  dozea 

6,249,772  square  me- 
ters. 

2.340.211  square  me- 
ters. 

23.219,518  square 
meters. 


Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreemente 
Act 


^The  limits  have  not  been  adjusted  to  ac- 
3i^£  "V  imports  exported  after  December 

64'm,1?S-49.SS4,"6704.g^ 
6104.69.8010.  6114.20.0048  eiuloo^' 
i??S-SJS'  82O3-52-2090.  6204.62.2010: 
g11 .32.0010.  6211.32.0026  md 

6211.42.0010;  Calagory  65e-C:  or^  HTS 
nuniberB  6103.2S0066.  6103.43.2020 
6103.43.2025.  6103.49.2dbo.  6m^.8^' 
6104.63.1020.  6104.63.1030  6m69.1000' 
6104.e9J»14.    6114.30.3044     6ir4  3a3^ 

SSS^'  gw-'a-jswo  6203.49:1010: 

g08-^-10B0.  6204.63.1510.  6204.69.1010 
e210j[0.9010,  6211.33.0010,  6211.33.M17 
and  821 1.43.0010.  <«wv/i# 

The  Conimittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committae  for  the  Implementation 
of  Textile  Agreements. 

(PR  Doc.96-28307  Filed  ll-*-96;  8:45  am] 

BUJNQ  CODE  3Sie-0R-r 


October  30, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  30. 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegeUble  fiber  textiles  and  textile  products, 
produced  or  manufsctured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1996  and  extends 
through  December  31. 1996. 

Effective  on  November  5, 1996.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Urxiguay 
Round  Agreement  on  Textiles  and  Qothing: 


Adjustment  of  Import  Umits  for  Certain 
Cotton.  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Ottier  Vegetable  Hber 
Textile  Products  Produced  or 
Manutectursd  In  Korea 

October  30. 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  November  6. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 


The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryover,  carryforward, 
special  shift  and  carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19. 1995).  Also 
see  60  FR  62408.  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Qothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Crflib. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  die  Imphwnenttiwi  of  Textile 
Agreements 

October  30. 1996. 

Conunissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29. 1995,  by  the 
Chnirman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  productt, 
produced  or  manufoctured  in  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1. 1996  and  extends 
through  December  31, 1996. 

Effective  on  November  6. 1996,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Rotmd  Agreement  on  Textiles  and  Clothing: 
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Category 


Adjusted  t*«8»ve-mon«h 


Qroupl 

200-223.  224-V». 
224-0 '.225-229. 
300-326.360- 
363.  36»-0«, 
400-414,  464- 
469.600-629, 
666-669  and  870- 
0>,  as  a  group. 

Subieveto  wrttiin 
Group  I 

200 

201  

611  


434.152.227  square 
meters  equrwslenL 


619/620 


624 


625«26/627«2a/629 

Group  II 

237,  239.  330-359. 
431-459  and  630- 
659.  as  a  groufk. 

Subievels  wtthin 
Group  II 

239  

333/334/335 


485.270  Wlograim. 

1 .855.673  kilograrm. 

3.927.043  square  me- 
ters 

100.266.991  square 
meters. 

8.446.731  square  me- 
ters. 

16.156.971  square 


563.421 .928  square 
memters  equivalent. 


336 

338/339 
340 


341  

342/642  

347/348 

360 

351/661  

352 

433 

434  

435 

442  

444  

445/446  

448 

631  

633/634/635 


Category 


Subtevei  in  QtouQ  III 
836 


A(j|usted  twelve-month 


30.700  dozen. 


t. 048.931  kilograms. 
278,750  dozen  ol 
wtiich  not  more  tt»n 
142.472  dozen  shaH 
be  in  Category  335. 
46.404  dozen. 
1  ^39.548  dozen. 
704.998  dozen  of 
wtilch  not  more  than 
366.058  dozen  shall 
be  in  Category  340- 
D". 
212.694  dozen. 
226.698  dozen. 
549.199  dozen. 
17.617  dozen. 
239.807  dozea 
188,340  dozen. 
14.581  dozen. 
7,408  dozen. 
36.913  dozen. 
53,038  dozen. 
57.118  numbers. 
54.608  dozen 
37,31 1  dozen 
312.175  dozen  pairs. 
1 .388,488  dozen  of 
wtiich  not  more  than 
157.452  dozen  shall 
be  in  Category  633 
and  not  more  than 
586.774  dozen  shall 
be  m  Category  635. 
295,136  dozen. 
5,405,869  dozen. 
3.035280  dozen. 
1,021,340  dozen  of 
which  not  more  than 
39.575  dozen  shall 
be  in  Category  641- 

647/648  j  1 .220.465  dozen. 

650 i  25.309  dozen. 


'The  Itartts  have  not  been  adjuMw^  toao- 
count  for  any  imports  exported  alter  Deeemoer 

31.1995.  ..^^  . 

*Cateoory  224-V:  only  HTS  nun*ers 
5801?10060.  5801 .23.0060.  5801.24.0000. 
580125.0010.  580125.0020.  580126.0010. 
580126.0020.  5801.31.0000.  5801.33.0000. 
5801.34.0000,  5801.35.0010.  5801.35.0020. 
5801J6.0010  and  5801 .36^0020.  

'Cataaory  224-0:  aa  HTS  numbers  exMpt 
58O12T006O.  580123.0000.  580124.0000. 
580125.0010.  580126.0020.  580126.0010. 
580126-OOeO.  5801.31.0000.  5801.33.0000. 
580134.0000.  5801.35.0010.  5801.35.0020. 
5801J6.0010  and  5801.36.0020  (Category 
224-V). 

*CBteaorv  36»-0:  aN  HTS  numbers  except 
4202  124000.  4202.12.8020.  4202.12.8080. 
4202  92.1500.  4202.92.3015  and 

4202.92.6090       (Category       369-1.)       and 
560121.0000.  _^      _^         _^ 

>Cateoory  670-O:  all  HTS  numbers  except 
420212i0M.  4202.12.8070.  4202.92.3020. 
4202.92.3030    and    4202.92.9025    (Category 

670— Li 

•Category    340-O:    only    HTS    numbers 

6206202015.    6206202020.    6205202025 
and  6206.202030.  ^^^ 

'Category  640-O:  only  HTS  nurbers 
6206^02010.  6206.302(K0.  6205.302030. 
6206.302040.  6206.90.3030  and 
6205.90.4030.  ^      ^^^  . 

•Category  641-Y:  ortv  HTS  numbers 
620423S06O.  6204292«0.  6206.40.3010 
and  6206.40.3025. 

The  Committee  for  the  ImplemenUtion  of 
Textile  Agreements  has  deteiroined  that 
these  BCtions  fall  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  AgreemenU. 

IFR  Doc.96-28305  Filed  11-4-96;  8.45  am] 
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636 

638/639 
640-0' 
641  


Adlu8tm«nt  of  an  Import  Umit  for 
Cartaln  Cotton  Textila  Products 
Produced  or  Manufactured  In  Pakistan 

October  30.  1996. 

aQENCY:  Ciommittee  for  the 

Implementation  of  Textile  Agreementfl 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 


EFFECTIVE  DATE:  November  5. 1996. 
FOR  FUBTHEB  IMFORMATIOM  COHTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  CJuota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6714.  For  information  on 


embargoes  and  quoU  re-openings,  call 
(202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  liesi  of  March 
3. 1972.  aa  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Category  338  is 
being  increased  for  carryforward. 
A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19. 1995).  Also 
see  60  FR  62393,  published  on 
December  6.  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roxmd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
October  30. 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concemi  imports  of  cerUin  cotton  and  man- 
made  fiber  textile  producU,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1.  1996  and  extends  through 
December  31. 1996. 

Effective  on  November  5. 1996.  you  are 
directed  to  increase  the  limit  for  Category  338 
to  5.282,194  dozen ',  as  provided  for  under 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
'     exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.96-28304  Filed  11-4-96;  8:45  am) 
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AdHMttnant  of  Import  Limits  for  Certain 
Cotton  and  Man4iade  FItMr  Textile 
Products  Produced  or  Manufactured  in 
the  Ptiilippinea 

October  30, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  (Customs  adjusting 
limits. 


man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1996 
and  extending  through  December  31, 1996. 

Effective  on  November  5, 1996,  you  are 
directed  to  adfust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Roimd  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


DEPARTMENT  OF  DEFENSE 
Oflloe  of  the  Secretary 

Propoeed  CoNeetton:  Comment 
Requeat 

AQENCY:  Washington  Headquarters 
Services,  DOD. 
ACTION:  Notice. 


EFFECTIVE  DATE:  November  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Ck>mmerce, 
(202J  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Aitfwritjr:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryforward  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntimbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62412.  pubUshed  on 
December  7, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  piu^uant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  ttie  Implementation  of  Textile 
Agreements 

October  30, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Novembr  30. 1995.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 


Category 

Adjusted  limit' 

Levetein 
239 

Groupl 

10.246.231  Idtograms. 
5.320.371  dozen  pars. 
85.125  dozea 
1.918,426  dozen. 
555.323  dozen. 
396,861  dozea 
2.033.150  dozea 
1^35.207  dozen. 
1.352.836  kilograms. 

331/631 

335 

347/348. 

634 

635 

638/639. 



647/648. 

659-H2 

'  The  limits  have  not  been  ad^stad  to  ae- 
S?*?«5?  "V  imports  exported  after  December 
31. 1995. 

^Cateoory  e^-H:  only  HTS  numbers 
^•55™'  6504.00.9015.  6504.00.9060. 
6505.90.5090.  6505.90.6090.  6505.907roo 
and  6505.90.8090.  «»u  auw 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  £all  within  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 

Troy  H.  Qibb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  96-28306  Filed  11-4-96;  8:45  am) 
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COMMODITY  FUTURES  TRADINQ 
COMMiSSiON 

Sunehlne  Act  Meeting 

AGENCY  HOUXNO  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  9:00  a.m.,  Friday. 
November  8, 1996. 

PLACE:  1155  21st  St..  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Wriib. 

Secretary  of  the  Commission. 

IFR  Doc.  96-28513  Filed  11-1-96;  10:59  am] 

BIUJNO  OOOe  S361-41-M 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  PaperwoA 
Reduction  Act  of  1995,  the  Washington 
Headquarters  Services  annoimces  the 
propceed  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propo«ed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  January  6, 1996. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Secretary  of  Defense, 
Washington  Headquarters  Services,  Real 
Estate  &  Facihties  Directorate.  ATTN: 
Ms.  Jennie  Blakeney,  Room  3C345,  The 
Pentagon,  Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Pentagon  Parking  Management 
Office,  at  (703)  697-6251. 

Title,  Associated  Form,  and  OMB 
Number:  Pentagon  Reservation  Parking 
Permit  Application,  DD  Form  1199, 
OMB  Number  0704-(to  be  added). 

Needs  and  Uses:  TTie  information 
collection  requirement  is  necessary  for 
the  administration  and  management  of 
the  Pentagon's  parking  control  program, 
which  is  designed  to  meet  the 
govenunent  mandated  car  pool  prx>gram. 

Affected  Public:  Individuals  or 
households. 
Annual  Burden  Hours:  5,000. 
Number  of  Respondents:  20,000. 
Responses  Per  Respondent:  1. 
Average  Burden  Per  Response:  15 
minutes. 
Frequency:  On  occasion  and  annually. 
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SUPPLEMENTARY  MFOMMAT10N: 

Summary  of  Inftannation  CoUectioii 

Respondents  are  Department  of 
Defense  (DoD)  personnel,  and  other 
non-DoD  personnel  who  utilize 
designated  parking  areas  on  the 
Pentagon  Reservation.  The  Pentagon 
Reservation  Parking  Permit  Application 
(PRPPA).  DD  Form  1 199.  is  a  machine 
read  form  that  includes  information, 
such  as  name,  rank  or  grade.  Social 
Security  Number  (SSN).  and  vehicle 
license  plate  number,  required  for  the 
issuance  and  control  of  the  parking 
permit.  The  DD  Form  1 199  is  scanned 
into  a  computerized  database  designed 
for  the  administration  of  the  Pentagon's 
parking  control  program.  Each  member 
of  a  Pentagon  Reservation  authorized 
car  pool  or  individual  parking  permit 
holder  is  required  to  complete  and 
submit  the  DD  Form  1199  upon  initial 
application  and  annually  thereafter. 

Dated:  October  25.  1996. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  96-28300  Filed  ll-*-96;  8:45  •.m.j 
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Department  of  ttie  Air  Force 
Propoeed  CoNecHon;  Comment 


Defenee  Advleory  Committee  on 
IMinary  Personnel  Teeting:  Notice 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  4:30  p.m. 
on  November  21,  1996  and  from  8:30 
a.m.  to  4:30  p.m.  on  November  22.  1996. 
The  meeting  will  be  held  at  the  Inn  of 
the  Governors,  234  Don  Caspar.  Santa 
Fe,  New  Mexico  87501.  The  purpose  of 
the  meeting  is  to  review  plarmed 
changes  and  progress  in  developing 
paper-and-pencil  and  computerized 
enlistment  tests,  use  of  the  enlistment 
tests  by  the  Military  Services  for  job 
assignment  purposes,  and  renorming  of 
the  tests.  Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  m€»eting  must  contact  Dr. 
Jane  M.  Arabian.  Assistant  Director. 
Accession  Policy,  Office  of  the  Assistant 
Secretary  of  Defense  (Force  Management 
Policy),  Room  2B271,  The  Pentagon. 
Washington,  DC  20301-4000,  telephone 
(703)  697-9271.  no  later  than  November 
4,  1996. 

Dated:  October  30.  1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  96-28298  Filed  ll-»-96;  8:45  am) 
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AOENCY:  United  States  Air  Force 
Museum  System.  DOD. 
ACnOM:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  United 
States  Air  Force  Museum  System 
annoimces  the  propoeed  revision  of  a 
currently  approved  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accxu»cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  throiigh  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  January  6. 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  United  States  Air  Force  Museum, 
1100  Spaatz  Street,  Wright-Patterson 
AFB,  OH  45433-7102.  ATTN:  Ms 
Bonnie  Holtmann.  Volunteer  Services 
Administrator. 

FOR  FURTHER  MFORIIATION  CONTACT: 
To  request  more  information  on  this 
propiMed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Volunteer  Service  Office,  at  (937) 
255-8099.  extension  309. 

Title,  Associated  Form,  and  OMB 
Number:  USAF  Museum  System 
Volunteer  Application/Registration,  AF 
Form  3569,  MAR  95,  OMB  Number 
0701-0127. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
provide:  (a)  the  general  public  an 
instrument  to  interface  with  the  USAF 
Museum  System  Volunteer  Program;  (b) 
the  USAF  Museum  System  the  means 
with  which  to  select  respondents 
pursuant  to  the  USAF  Museum  System 
Volunteer  Program.  The  primary  uses  of 
the  information  collection  includes  the 
evaluation  and  placement  of 
resfwndents  within  the  USAF  Museum 
System  Volunteer  Program. 


Affected  Public:  General  population 
civilian,  active  and  retired  military 
individuals. 

Annual  Burden  Hours:  68  Hours. 

Number  of  Respondents:  271  per 
annum. 

Responses  per  Respondent:  1. 

Avmnge  Burden  Per  Respondent:  IS 
minutes. 

Frequency:  One  time. 

SUPPt-EMENTARY  MPORMATION: 

Summary  Of  InfbrmatioB  Collection 

Respondents  are  individuals 
expressing  an  interest  in  participating  in 
the  USAF  Museum  System  Volunteer 
Program  authorized  by  10  U.S.C.  81.  Sec 
1588  and  regulated  by  Air  Force 
histruction  84-103.  API  84-103. 
paragraph  3.5.3,  requires  the  use  of  AF 
Form  3569.  AF  Form  3569  provides  the 
most  expedient  means  to  secure  basic 
personal  information  (ie,  name, 
telephone  number,  address  and 
experience  pursuant  to  USAF  Museum 
System  Volunteer  Program 
requirements)  to  be  employed  solely  by 
the  USAF  Museum  System  Volimteer 
Program  to  recruit,  evaluate  and  make 
v/oA  assignment  decisions.  AF  Form 
3569  is  the  only  Instnunent  that  exists 
which  facilitates  this  purpose.  The 
USAF  Museiun  Volunteer  Program  is  an 
integral  function  in  the  operation  of  the 
USAF  Museum  System.  Volunteers 
provide  valuable  time,  incalculable 
talent,  skill  and  knowledge  to  USAF 
aviation  history  so  that  all  visitors  to  the 
many  USAF  Museimi  System  facilities 
throughout  the  United  States  may  enjoy 
the  important  contribution  of  USAF 
historical  heritage. 
Patsy  J.  ConiMr. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  96-28346  Filed  11-4-96.  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Informstion 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  The  Director,  Information 

Resources  Group,  invites  comments  on 

the  proposed  information  collection 

requests  as  required  by  the  Paperwork 

Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 

submit  comments  on  or  before 

December  5, 1996. 

ADDRESSES:  Written  conunents  should 

be  addressed  to  the  Office  of 

Information  and  Regulatory  Affairs, 
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Attentian:  Wendy  Taylor.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235.  New 
Executive  Office  Buildii^.  Washington. 
DC  20503.  Requests  for  copies  of  the  . 
propoeed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURT»CR  MFOMUTION  OCNTACT: 
Patrick  J.  Shenill  (202)  70&-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLBCNTARY  SIRMMATKM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  pwfbim  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Ckoup  publishes 
this  notice  containing  proposed  ' 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection. 
groupiBd  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection:  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  coUectian;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Shenill  at  the  address  specified  above. 

Dated:  October  30. 1996. 
Gloria  Parker. 
DtTBCtor,  Information  Resources  Group. 
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Office  of  Poetseooodary  Education 

TVpe  of  Review:  New. 

Title:  William  D.  Ford  Federal  Direct 
Loan  Program  General  Forbearance 
Form. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annua]  Reporting  and  Recordkeeping 
Hour  Burden: 


Responses:  50.000. 

Burden  Hours:  10.000. 

Abstract:  This  form  is  the  means  by 
which  a  William  D.  Fcml  Federal  Direct 
Loan  Program  botrower  requests  a 
foibeenmce  when  they  are  wiling  but 
unable  to  make  currently  scheduled 
Direct  Loan  payments  due  to  a 
temporary  financial  hardship. 

Office  of  Poetsecondaiy  Mnr^tiop 

Type  of  Review:  Revision. 

Title:  Federal  Direct  PLUS  Loan 
Application  and  Promissory  Note. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  203.000. 

Burden  Hours:  101.500. 

Abstract:  This  information  is  used  to 
determine  applicant  eligibility  for 
Federal  Direct  PLUS  Loans.  The 
respondents  are  parents  applying  for 
benefits. 

Office  of  Postseooiidary  Education 

Type  of  Review:  Revision. 

Title:  Addendum  to  Federal  Direct 
PLUS  Loan  Promissory  Note  Endorser. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  50,750. 

Burden  Hours:  25,375. 

Abstract:  Applicants  for  Federal 
Direct  PLUS  Loans  who  have  adverse 
credit  may  obtain  endorsers.  The 
information  collected  on  this  form  is 
used  to  check  credit  of  endorsers,  llie 
respondents  are  endorsers. 

Office  of  Poetseoondary  Education 

Type  of  Review:  Revision. 

Title:  Federal  Direct  Stafford/Fwtl 
Loan  and  Federal  Direct  Unsubsidized 
Stafford/Ford  Loan  Promissory  Note  and 
DisclosiuB. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  2.384.000. 

Burden  Hours:  397.174. 

Abstract:  Tliis  form  is  used  to 
determine  applicant  eligibility  fat 
Federal  Direct  StafFord/Ford  Loans  and/ 
or  Federal  Direct  Unsubsidized  Stafford/ 
Ford  Loans.  The  respondents  are 
students  applying  fn  benefits. 

(FR  Doc  96-28332  Filed  11-4-96;  8:45  am] 
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ArtHradon  Panel  DwWon  Under  the 
RMdolplKShepfMrd  Act 

AQBICY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
AcL 


f.  Notice  is  hweby  givfln  that  on 
Jtme  1. 1996.  an  arbitration  panel 
rmdered  a  decision  in  the  matter  of 
Colorado  Department  of  Human 
Services.  Division  of  Vocational 
RBhabilitation  v.  General  Savices 
Administration.  (Docket  No.  RS/95-1). 
This  panel  was  convened  by  the  U.S. 
Department  of  Education  pursuant  to  20 
U.S.C  107d-l(b).  upon  receipt  of  a 
complaint  filed  by  the  Colorado 
Department  of  Human  Services. 
Division  of  Vocational  Rehabilitation. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
Geoige  F.  Arsnow,  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W.,  Room  3230,  Mary  E.  Switser 
Building.  Washington.  D.Q  20202-2738. 
Telephone:  (202)  205-0317.  Individuals 
who  use  a  telecommunicatians  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  eiPORMATKM:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)).  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  and  other 
property. 

Background 

The  dispute  in  this  case  involved 
three  buildings  located  at  the  Federal 
Center  Office  Building  in  Denver. 
Colorado.  In  each  of  the  three  building, 
there  is  a  vending  facihty  operated  by  a 
licensed  blind  vendor  under  the 
auspices  of  the  Colorado  Department  of 
Hiunan  Services.  Division  of  Vocational 
Rehabihtation,  the  State  Licensing 
Agency  (SLA).  Also  located  in  each  of 
the  three  buildings  is  a  full  service 
cafeteria  operated  by  a  private 
concessionaire. 

In  1993.  the  SLA  sought  support  from 
the  General  Services  Administration 
(GSA)  for  its  position  that  the  cafeteria 
contract  held  by  the  private 
concessionaire  allovrad  for  duplication 
of  products  being  sold  imder  permits 
held  by  the  Randolph-Sheppud  vendors 
and  that  this  represented  "direct 
competition"  and.  therefore,  was  in 
violation  of  the  priority  provisions  of 
the  Randolph-Sheppard  Act  (the  Act)  in 
20  U.S.C.  107etseq.  and  the 
implementing  regulations  in  34'CFR 
Part  395. 
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On  February  8.  1994.  a  GSA  contract 
specialist  prepared  a  memorandum  that 
supported  the  SLA's  position.  Oq 
February  15, 1994.  the  private 
concessionaire  concurred  with  the 
SLA's  position  and  submitted  to  GSA  a 
list  of  four  items  that  the  private 
concessionaire  proposed  to  discontinue 
selling  in  the  cafeterias.  However,  the 
SLA  declined  this  proposal  because 
these  products  represented  very  little 
sales  value  to  the  Randolph-Sheppard 
vendors. 

On  November  28. 1994.  the  SLA  filed 
a  request  with  the  Secretary  of 
Education  to  convene  an  arbitration 
panel  pursuant  to  the  Act  and 
regulations.  Subsequently,  on  December 
22.  1994.  staffs  of  the  Vending  FaciUty 
Branch  of  the  Rehabilitation  Services 
Administration,  the  SLA,  and  the  GSA 
central  and  regional  offices  held  a 
teleconference  in  an  attempt  to  resolve 
the  complaint.  However,  attempts  to 
define  separate  product  lines  to  be  sold 
by  the  Randolph-Sheppard  vending 
facihties  and  the  cafeterias  operated  by 
the  private  concessionaire  were 
unsuccessful.  On  fanuary  23  and  24, 
1996.  an  arbitration  hearing  was  held 
concerning  this  complaint. 

Arbitration  Panel  Decision 

The  three  issues  before  the  arbitration 

panel  were — 

(1)  Whether  a  private  concessionaire's 
sale  of  the  same  products  as  the  licensed 
blind  vendors  on  the  same  premises  is 
in  violation  of  the  priority  provisions  of 
the  Act  and  regulations; 

(2)  Whether  a  private  concessionaire's 
sale  of  the  same  products  as  the  licensed 
blind  vendors  on  the  same  premises 
constitutes  direct  competition  in 
violation  of  the  Act  and  regulations:  and 

(3)  Whether  GSA  can  be  compelled  to 
provide  a  blind  vendor  with  a 
satisfactory  site  pursuant  to  the 
provisions  of  the  Act  and  peculations. 

The  majority  of  the  panel  neld  that  a 
private  concessionaire's  sale  of  the  same 
products  as  the  licensed  blind  vendor 
does  not  violate  the  priority  provisions 
of  the  Act.  The  panel  concluded  that  the 
priority  provisions  of  the  Act  require  the 
property  manager  to  offer  the  SLA  the 
first  opportunity  to  operate  a  vending 
facility  on  Federal  property.  However, 
the  panel  considered  that  this  does  not 
ptBclude  the  possibility  that  there  will 
be  a  private  concessionaire  operating  a 
facility  on  the  same  premises  as  a 
hcensed  blind  vendor.  Consequently, 
the  panel  concluded  that  priority  rights 
do  not  translate  into  an  exclusive  right 
to  sell  s{>ecific  products. 

On  the  second  issue  concerning  direct 
competition,  the  majority  of  the  p>anel 
held  that  Congress  recognized  the 


probable  existence  of  direct  competition 
from  other  veQding  fudlities.  including 
cafeterias.  The  panel  sUted  that  by 
defixiition  direct  competition  is  "the 
presence  and  operation  of  a  vending 
machine  or  a  vending  facility  on  the 
same  premises  as  a  vending  facility 
operated  by  a  blind  vendor."  The  panel 
concluded  that  this  language  of  the  Act 
does  not  prohibit  direct  competition 
except  in  specific  instances  that  involve 
vending  machines  that  are  in  direct 
competition  «vith  a  blind  vending 
location.  The  income  generated  from 
vending  machines  in  direct  competition 
with  a  Randolph-Sheppard  vending 
facility  is  subject  to  the  income-sharing 
provisions  of  the  Act. 

On  the  third  issue,  which  concerned 
a  satisfactory  site,  the  majority  of  the 
panel  determined  that  the  Denver 
Federal  Center  building  was  occupied 
prior  to  the  1974  amendments  to  the 
Act.  and.  therefore,  the  building  was  not 
subject  to  the  space  requirements  for  a 
satisfactory  site.  The  panel  did  note  that 
GSA  had  offered  to  the  SLA  additional 
space  on  the  upper  floore  of  the  building 
following  their  renovation. 

One  panel  member  dissented  from  the 
majority  opinion. 

"The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  October  29. 1996. 
Howard  R.  Moms. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
|FR  Doc.  9fr-28334  Filed  11-4-96:  8:45  am] 
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DEPARTMEHT  OF  ENERGY 

Extanalofi  of  the  Public  Commpnt 
Period  for  the  Draft  Hanford  Remedial 
Action  Envtroomental  Impact 
Slatamant  and  Comprahanalva  Land 
Uae  Plan  (DOE/EIS-02220),  RIcMand, 
Washington 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTXW:  Extension  of  the  public 

comment  period. 

SUMMARY:  DOE  announces  the  extension 
of  the  public  comment  period  for  the 
Draft  Hanford  Remedial  Action 
Environmental  Impact  Statement  and 
Comprehensive  Land  Use  Plan  (HRA- 
EIS). 

DATES:  DOE  announced  the  availabiUty 
and  schedule  of  the  public  hearing  for 
the  Draft  HRA-EIS  in  the  Federal 
Register  on  September  10,  1996.  (61  PR 
47739).  In  response  to  requests  from  the 


public.  DOE  is  extending  the  public 
comment  period  from  "November  1, 
1996.  to  December  10. 1996.  Comments 
received  after  December  10, 1996,  will 
be  considered  to  the  extent  practicable 
in  the  preparation  of  the  Final  HRA- 
QS. 

ADDRESSES:  Written  comments  or 
requests  for  further  information  on  the 
Draft  HRA-EIS  should  be  directed  to 
N4r.  Thomas  W.  Ferns,  DOE  National 
Environmental  Policy  Act  (NEPA) 
Document  Manager.  U.S.  Department  of 
Energy,  Richland  Operations  Office, 
P.O.  Box  550.  MSIN  HO-12.  Richland. 
Washington  99352-0550  or  fax  to  (509) 
376-4360.  The  Draft  HRA-EIS  is 
available  on  the  DOE  Hanford  Internet 
Home  Page  at  http://www.hanford.gov/ 
eis/  hraeis/hraeis.htm.  A  compact  disk 
or  a  paper  copy  vereion  of  the  Draft 
HRA-EIS  is  also  available,  and  can  be 
obtained  through:  (1)  Calling  the  HRA- 
EIS  Hotline  at  1-800-786-2018.  (2)  by 
fax  at  (509)  376-4360.  or  (3)  by  Internet 
at  Thoma8_W_Femserl.gov. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
further  information  on  the  DOE  NEPA 
process,  contact  Ms.  Carol  Borgstrom. 
Director.  Office  of  NEPA  Policy  and 
Assistance,  U.S.  Department  of  Energy. 
1000  Independence  Avenue.  S.W.. 
MSIN  EH-42,  Washington.  D.C.  20585. 
Ms.  Borgstrom  may  be  contacted  by 
telephone  at  (202)  586-4600  or  by 
leaving  a  message  at  l-«0(>-472-2756. 
SUPPLEMENTARY  MFORMATION:  DOE 
intends  to  complete  the  Final  HRA-EIS 
and  prepare  a  response  to  comments 
received  during  the  review  of  the  Draft 
HRA^IS.  and  will  aimounce 
availability  of  the  Final  HRA-EIS  in  the 
Federal  Register. 
DOE  PUBUC  REAOaiQ  ROOMS  AND 
MFORMATION  REPOSTTOMES:  The  Draft 
HRA-EIS  and  associated  reference 
materials  can  be  found  in  the  following 
DOE  PubUc  Reading  Rooms  and 
Information  Repositories: 
Suzzallo  Library.  Univereity  of 
Washington.  Box  352900.  Government 
Publications  Room.  Seattle. 
Washington  98195-2900.  (206)  543- 
1937 
Foley  Center,  Gonzaga  Univereity,  E  502 
Boone  Avenue.  Spokane,  Washington 
99258.  (509)  324-5931 
U.  S.  Department  of  Energy  Public 
Reading  Room,  Washington  State 
University,  Tri-Cities  Campus,  100 
Sprout  Road,  Room  130  West, 
Richland.  Washington  99352,  (509) 
376-8583 
Branford  Price  Millar  Library.  Science 
and  Engineering  Floor.  Portland  State 
Univereity.  SW  Harrison  and  Park, 
Portland.  Oregon  97207.  (503)  72S- 
4735 


Federal  Register  /  Vol.  61.  No.  215  /  Tuesday.  November  5.  1996  /  Notices 


56951 


U.S.  Department  of  Energy  Freedom  of 
Information  Reading  Room,  Forrestal 
Building.  1000  fridependence  Avenue, 
S.W.,  lE-190,  Washington,  DC  20585. 
(202) 588-3142  or  (202) 586-6020 
Issued  this  30th  day  of  October.  1996. 


I 

Deputy  Assistant  Secretary  for  Environmental 
Restoration. 

(FR  Doa  96-28365  Filed  11-4-96;  8:45  am] 


Envlronmantai  Managamant  SHa- 
Spaelflc  Advlaory  Board.  Rocky  Plata 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Punuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463. 86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats. 
DATES:  Thursday,  November  7.  6:00  pm- 
9:30  pm. 

ADDRESSES:  Westminster  Qty  Hall,  4800 
West  92nd  Avenue,  Westminster,  CO 
80030  (lower-level  multi-purpose  room). 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator.  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021.  phone:  (303) 
420-7855.  fax:  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulatore  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

(1)  Representatives  from  Rocky  Flats 
will  disctiss  recent  fines  assessed  by  the 
Department  of  Energy  on  private 
contracton  doing  work  at  Rocky  Flats. 
These  fines,  totaUng  approximately 
$75,000,  were  for  violations  of  nuclear 
safety  rules  that  occurred  earlier  this 
year. 

(2)  The  Board  will  discuss  the  draft 
Ten- Year  Plan  for  Rocky  Flats  cleanup. 
Public  comment  on  the  plan  is  being 
accepted  imtil  November  8.  At  this 
meeting.  Board  membere  will  formulate 
comments  on  the  plan  that  will  be 
forwarded  to  DOE. 

(3)  The  Board  will  also  follow  up  on 
its  soil  cleanup  levels  recommendation 
for  Rocky  Flats.  Since  the  last  Board 
meeting,  the  agencies  have  adopted 
their  proposed  interim  standards  for 
cleanup.  The  Board  will  discuss  issues 
that  may  need  further  study  regarding 
this  decision. 


Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Ken  Korkia  at  the 
address  or  telephone  nimiber  listed 
above.  Requests  must  be  received  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
conunent  will  be  provided  a  maximtmi 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  in  advance  of  the  meeting  due 
to  programmatic  issues  that  needed  to 
be  resolved. 

Mi/iutes 

TTie  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250,  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Houre  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  niunber  listed  above. 

Issued  at  Washington,  DC  on  October  30, 
1996. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  96-28366  Filed  11-4-96;  8:45  am] 
■NaJNQ  COM  •460-01-P 


Advisory  Commlttaa  for  National 
Electric  and  Magnattc  FMds  Reaearch 
and  Public  information  Disaamination 
Program 

AQENCY:  Department  of  Enei^. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pureuant  to  the  provisions  of 
the  Federal  Advisory  Commiflee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Electric  and  Miotic  Fields 
Advisory  Committee. 


DATES:  Thuieday,  November  21, 1996: 
1:30  p.m.-5:20  p.m.:  Friday,  November 
22, 1996: 9K)0  a.m.-2:20  p.m. 
AODRESStt:  St.  Anthony  Hotel,  300  E 
Travis  Street,  San  Antonio,  TX,  Park 
NC,  27709. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Imre  GyMk,  EMF  Pro-am  Manager,  EE- 
14, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-1482. 
SUPPLEMENTARY  INFORMATION:  The 
National  Electric  and  Magnetic  Fields 
Advisory  Committee  advises  the 
Department  of  Energy  and  the  National 
Institute  of  Environmental  Health 
Sciences  on  the  design  and 
implementation  of  a  five-year,  lutional 
electric  and  magnetic  fields  research 
and  public  information  dissemination 
program.  The  Secretary  of  Energy, 
pureuant  to  Section  2118  of  the  Energy 
Policy  Act  of  1992,  Public  Law  102-486, 
has  overall  responsibility  for 
establishing  the  national  program  which 
includes  health  effects  research, 
development  of  technologies  to  assess 
and  manage  exposures,  and 
dissemination  of  informatioiL 

TenUtive  Agnda 

Thursday,  November  21. 1996 

1:30  p.m.  Welcome  and  opening  remarks 
1:45  p.m.  National  Academy  of  Sciences 

report 
1:55  p.m.  Status  of  RAPID  program  extension 
2:05  p.m.  Summary  of  FY96  non-Federal 

contributions 
2:15  p.m.  Status  of  NEHS  RAPID  program 
2:45  p.m.  Status  of  RAPID  engineering 

research 
3:05  p.m.  Record  of  Expenditures,  Fy95, 

FY96  and  projected  FY97  Budget 
3:30  p.m.  Break 

3:50  p.m.  Site  visits  for  quality  assurance 
4:00  p.m.  Function  and  funding  of  regional 

EMF  bcili  ties 
4:20  p.m.  Summary  of  replication 

experiments 
4:40  p.m.  Small  grants  program  awards 
5:00  p.m.  Animal  studies 
5:20  p.m.  Adfourn 

Friday,  November  22, 1996 

9:00  a.m.  Science  workshops 

10:30  a.m.  Break 

10:50  a. m.  Science  review  symposium 

12:15  p.m.  Lunch 

1:30  p.m.  EMF  infiormation  booklet  for 

workers 
1:40  p.m.  Hotlines 
2:00  p.m.  NEMFAC  Business 
2:20  p.m.  Open  time  for  public  comments 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Membere  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Robert  Brewer  at  the 
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address  or  telephone  Dumber  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda.  Depending 
on  the  number  of  requests,  comments 
may  be  limited  to  five  minutes.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  faciliute  the  orderly 
conduct  of  business. 

Tmnscript  and  Minutes:  A  transcript 
and  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room.  lE-190.  ForresUl 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
Copies  of  the  minutes  will  also  be 
available  by  request. 

Issued  at  Wwhington.  DC  on  October  30, 
1996. 

Gail  Cephas. 

Acting  Deputy  Advisory  Committee 
Management  Officer 

IFR  Doc  96-28367  Filed  n-*-96.  8:45  eml 
wtuMOOOM  tue  ei-y 


Energy  information  Admlnlatratlon 

Agency  Information  Collectk>n  Under 
Ravtew  by  the  Office  of  Management 
and  Budget 

AOENCY:  Energy  Information 
Administration.  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  The  Energy  Information 
Administration  (ElA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 

(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new.  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 


use  of  the  information;  (4)  description  of 
the  likely  raspondenU;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  houra  per  response  x  proposed 
frequency  of  response  per  year  x 
estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  on  or 
before  December  5. 1996.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  Intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  ElA 
contact  listed  below.) 
A00RE88ES:  Address  coounents  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Aflaira.  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  rURTHiR  »«fORMATK)N  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Norma  White, 
Office  of  Statistical  Standards.  (El-73). 
Forrestal  Building,  U.S.  Department  of 
Energy.  Washington,  DC  20585.  Ms. 
White  may  be  telephoned  at  (202)  42&- 
1 107,  FAX  (202)  426-1081,  or  e-mail  at 
nwhite^eia.doe.gov. 
SUPPt.EMENTARY  MfORMATKM:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  EIA-28.  Financial  Reporting 
System. 

2.  Energy  Information  Administration, 
OMB  No  1905-O149.  Extension  of 
Currently  Approved  Collection; 
Mandatory. 

3.  EIA-28  provides  data  to  evaluate 
the  energy  industry's  competitive 
environment,  and  to  analyze  energy 
industry  resource  development,  supply, 
distribution,  and  profitabiUty  issues. 
Survey  results  from  24  major  energy 
producera  are  published  aiuiually  for 
both  private  and  public  sector  use. 

4.  Business  or  other  for-profit. 

5.  14,904  houre  (621  hre.xl  response 
per  yearx24  respondents). 

Statutory  AutlMwity:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  104-13). 

Issued  in  Washington.  DC,  October  28, 
1996 

Ytowm  M.  Btahep. 

Director.  Office  of  Statittical  Standards. 
Energy  Information  Administration. 
IFR  Doc.  96-28368  Filed  11-4-96;  8:45  am) 
MLUNQ  OOOS  t*»^-o^-^ 


Fadaral  Energy  Ragulatory 
Commlasion 

(Docket  No.  RP9»-283-0011 

CotumWa  Quit  Tranamlnlon 
Company,  Nolica  of  Motion  To 
Withdraw  Tartfl  ShMta.  Accept 
Ravtaad  Tariff  Shaala  and  EstM>ll«h 
Comment  Period  of  Columbia  Gulf 
Tranamlsalon  Company 

October  30, 1996. 

Take  notice  that  on  October  15, 1996, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  filed  a  motion  to 
withdraw  certain  tariff  sheets,  listed  on 
Appendix  A  to  the  filing,  filed  as  part 
of  a  limited  Section  4(e)  rate  proceeding 
in  Docket  No.  RP96-283-000  on  June 
21,  1996,  as  modified  by  Columbia 
Guirs  answer  filed  on  July  17, 1996,  to 
file  revised  tariff  sheeU,  listed  on 
Appendix  B  to  the  filing,  and  establish 
a  comment  period. 

Columbia  Gulf  seeks  permission  to 
withdraw  certain  tariff  sheets  which 
reference  the  Pool  Balancing  Service 
and  the  Title  Tracking  Service,  as  well 
as  the  related  tariff  provision  in 
proposed  Section  7.6  of  the  General 
Terms  and  Conditions,  and  requests  that 
the  Commission  accept  certain  revised 
tariff  sheets.  Columbia  Gulf  proposes  to 
proceed  with  the  remaining  tariff 
revisions  set  forth  in  the  June  21. 1996 
filing,  but  agrees  to  move  these 
remaining  tariff  revisions  into  effect 
consistent  with  the  expiration  of  the 
suspension  period  for  the  general 
Section  4(e)  rate  case,  which  Columbia 
Gulf  anticipates  will  be  May  1, 1997. 
Columbia  Gulf  further  requests  that 
the  comment  period  agreed  to  at  the 
September  10. 1996  technical 
conference  in  this  proceeding  be 
extended  so  that  initial  comments  are 
due  January  15. 1997 'and  reply 
comments  are  due  January  30, 1997. 
Any  person  desiring  to  protest  this 
motion  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
wrill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  %vill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Refiorence 

Room. 

Lok  O.  CaaheU. 

Secretary. 

(FR  Doc.  96-28330  Filed  11-4-96;  8:45  am) 

BSJJNG  ooof  snr-oi-M 


(Protect  No.  11530-000  Iowa] 

Mttchall  County  Conaarvation  Board: 
Notica  of  Availability  of  Draft 
Environmental  Aaaaaament 

October  30, 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  initial  license  for  the 
Mitchell  Mill  Dam  Hydroelectric 
Project,  located  on  the  Cedar  River,  in 
Mitchell  County.  Iowa,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street.  N.E..  Washington, 
D.C.  20426. 

Comments  should  be  filed  within  30 
days  firom  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Caahell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Room  1-A,  Washington,  D.C  20426. 
Please  reference  Project  No.  11530-000 
to  all  comments.  For  further 
information,  please  contact  Nancy  Beals 
at  (202)  219-2178. 
Loi8D.C8sheU. 
Secretary. 

IFR  Doc.  96-28329  Filed  11-4-96;  8:45  am] 
BsjjNQ  ooof  snr-ti-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S647-e] 

Announcamant  of  Application  Daadlina 
for  ttM  Competition  for  tfta  1907 
Nattonai  Brownfialde  Aaaaaament 
Oamonatratlon  Pilota 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Application  Deadlines 
and  Revised  Guidelines. 

SUMMARY:  The  United  SUtes 
Environmental  Protection  Agency  (EPA) 
will  begin  to  accept  proposals  for  the 
National  Brownfields  Assessment  Pilots. 
The  brownfields  assessment  pilots  (each 
funded  up  to  $200,000  over  two  years) 


test  assessment,  models  in  the  context  of 
cleanup  and  redevelopment  planning, 
direct  special  efforts  toward  removing 
regulatory  barriers  without  sacrificing 
protectiveness,  and  facilitate 
coordinated  eiAdronmental  cleanup  and 
redevelopment  efforts  at  the  federal, 
state,  and  local  levels.  EPA  expects  to 
select  25  additional  National 
Brownfields  Assessment  Pilots  by 
March  1997.  The  deadline  for  new 
applications  for  the  1997  assessment 
pilots  is  January  13. 1997.  Previously 
unsuccessful  applicants  are  advised  that 
they  must  revise  and  resubmit  their 
applications.  Applications  submitted 
before  November  1, 1996,  will  not  be 
considered  for  the  1997  National 
Brovtmfields  Assessment  Pilots. 

"The  National  Brownfields  Assessment 
Pilots  are  administered  on  a  competitive 
basis.  To  ensure  a  fair  selection  process, 
evaluation  panels  consisting  of  EPA 
Regional  and  Headquarters  staff  and 
other  federal  agency  representatives  will 
assess  how  well  the  proposals  meet  the 
selection  criteria  outlin»d  in  the  newly 
revised  application  booklet  The 
Brownfields  Eccmomic  Redevelopment 
Initiative:  Application  Guidelines  for 
Brownfields  Assessment  Demonstration 
Pilots  (October  1996). 
DATES:  Applications  will  be  accepted  as 
of  November  1. 1996  through  January 
13. 1997.  All  proposals  must  be 
postmarked  or  sent  to  EPA  via  registered 
or  tracked  mail  by  January  13, 1997. 
ADDRESSES:  Application  booklets  can  be 
obtained  by  calling  the  Superfund 
Hotline  at  the  following  ntmibenr 
Washington,  DC  metro  area  at  703-412- 
9810;  outside  Washington.  DC  metro 
area  at  1-800-424-9346;  TDD  for  the 
Hegring  Impaired  at  1-800-553-7672. 
Booklets  may  also  be  obtained  by 
writing  to:  U.S.  EPA— Brownfields 
Application.  Superfund  Docmnent 
Center  (5201G).  401  M  Street,  SW. 
Washington.  DC  20460.  Copies  of  the 
Booklet  are  available  via  the  Internet: 
http://www.epa.gov/brownfield8/ 
FOR  FURTiCR  MFORMATKM  CONTACT:  The 
Superfund  Hotline  at  1-800-424-9346 
or  contact  Katherine  Dawes.  U.S.  EPA. 
Office  of  Solid  Waste  and  Emergency 
Response.  202-260-8394. 
SUPPI.EMENTARY  INFORMATION:  As  a  part 
of  the  Environmental  Protectitm 
Agency's  (EPA)  Brownfields  Economic 
Redevelopment  Initiative,  the 
Brownfields  Assessment  Demonstration 
Pilots  are  designed  to  empower  States, 
commimities,  and  other  stakeholdere  in 
economic  redevelopment  to  work 
together  in  a  timely  manner  to  prevent, 
assess,  safely  clean  up  and  sustainably 
reuse  brownfields.  EPA  has  awarded 
cooperative  agreements  to  States,  cities. 


towns,  coimties  and  Tribes  for 
demonstration  pilots  that  test 
brownfields  assessmoit  models,  direct 
special  ufibrts  toward  removing 
regulatory  barriers  without  sacrificing 
protectiveness,  and  facilitate 
coordinated  public  and  private  efforts  at 
the  Federal,  State  and  local  levels.  To 
date,  the  Agency  has  funded  76 
Brownfields  Assessment  Pilots.  Of  those 
pilots,  39  are  National  Pilots  selected 
under  criteria  developed  by  EPA 
Headquarters  and  37  are  Regional  Pilots 
selected  by  EPA  Regions  under  criteria 
developed  bv  their  offices. 

EPA  s  goal  is  to  select  a  broad  array 
of  assessment  pilots  that  vwll  serve  as 
models  for  other  communities  across  the 
nation.  EPA  seeks  to  identify 
applications  that  demonstrate  the 
integration  or  linking  of  brownfields 
assessment  pilots  with  other  federal, 
state,  tribal,  and  local  sustainable 
development,  commimity  revitalization, 
and  pollution  prevention  programs. 
Special  consideration  will  be  given  to 
Empowerment  Zones  and  Enterprise 
Communities  (EZ/ECs)  and 
communities  with  populations  of  under 
100,000.  (EPA  will  omdjict  a  special 
outreach  effort  to  address  the  unique 
needs  of  Indian  Tribes.)  These  piloU 

focus  on  EPA's  primary  mission 

protecting  human  health  and  the 
environment  However,  it  is  an  essential 
piece  of  the  nation's  overall  community 
revitalization  efforts.  EPA  works  closely 
with  other  federal  agencies  through  the 
Interagency  Working  Group  on 
Brownfields,  and  builds  relationships 
with  other  stakeholders  on  the  national 
and  local  levels  to  develop  coordinated 
approaches  for  community 
revitalization. 

Fimding  for  the  brownfields 
assessment  pilots  is  authorized  under 
Section  104(d)(1)  of  the  Comprehensive- 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA  or 
Superfund),  42  U.S.C.  9604(d)(1).  States, 
cities,  tovms,  coimties,  U.S.  Territories, 
and  Indian  Tribes  are  eligible  to  apply. 
EPA  welcomes  and  encourages 
applications  from  coalitions  of  such 
entities,  but  a  single  eligible  entity  must 
be  identified  as  the  legal  recipient. 
Cooperative  agreement  funds  will  be 
awarded  only  to  a  state  or  to  an 
officially  recognized  political 
subdivision  of  a  state.  For  non-state 
applicants,  please  include  statement 
verifying  that  entity  has  been  authorized 
by  the  state  to  exercise  governmental 
powere. 

Through  a  brownfields  cooperative 
agreement,  EPA  authorizes  an  eligible 
state,  political  subdivision,  Territory,  or 
Indian  Tribe  to  undertake  activities  that 
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EPA  itself  has  the  authority  to  pursue 
under  CERCLA  sections  104(a)  or 
104(b).  All  restrictions  on  EPA's  use  of 
funding  cited  in  CERCLA  section  104 
also  apply  to  brownfields  assessment 
pilot  cooperative  agreement  recipients. 
The  proposal  evaluation  panels  will 
review  the  proposals  carefully  and 
assess  each  response  based  on  how  well 
it  addresses  the  selection  criteria,  bnefly 
outlined  below: 

1.  Problem  Statement  and  Needs 

Assessment  (4  points  out  of  20) 
—Effect  of  Brownfields  on  your 

Community  or  Communities 
—Value  Added  by  Federal  Support 

2.  Community-Based  Planning  and 

Involvement  (6  points  out  of  20) 
— Existing  Local  Commitment 
— Community  Involvement  Plan 
— Environmental  fustice  Plan 

3.  Implementation  Planning  (6  points 

out  of  20) 
— Appropriate  Authority  and 

Government  Support 
— Environmental  Site  Assessment 

Plan 
— Proposed  Cleanup  Funding 

Mechanisms 
— Flow  of  Ownership  Plan 

4.  Long-Term  Benefits  and 

Sustainability  (4  points  out  of  20) 

—National  Replicability 

— Measures  of  Success 

Dated:  October  30   1996. 
LiniU  Garciyiiski, 

Director,  Outreach  and  Spef:ial  Pro/ects  Staff. 
Office  of  Solid  Waste  and  Emergency 
Response. 

|FR  Doc  9^28433  Filed  1 1-4-96.  8:45  am] 
■■.UNO  COM  mtn  w  y 
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PMtlckto  Tol«ranc«  Petition;  Notice  of 
Filing 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  filing: 


SUMMARY:  This  notice  is  a  summary  of 
a  pesticide  petition  proposing  the 
extension  of  time-limited  tolerances  for 
combined  residues  of  4-{dichloroacetyl)- 
3,4-dihydro-3-melhyl-2H-l,4- 
benzoxazine  (benoxacor)  when  used  as 
an  inert  ingredient  (safener)  in  pesticide 
formulations  containing  metolachlor  in 
or  on  raw  agricultural  commodities  for 
which  tolerances  have  been  established 
for  metolachlor.  This  summary  was 
prepared  by  the  petitioner. 
DATES:  Comments,  identified  by  the 
docket  number  lPF-6721.  must  be 
received  on  or  before  December  5.  1996. 
AOORCSSES:  By  mail,  submit  written 
comments  to:  I*ublic  Response  and 


Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW, 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket®Bpamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption.- 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IPF-6721.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
Information  submitted  as  comments 
concerning  this  notice  may  be  claimed 
confidential  by  marlung  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI).  No  CBI 
should  not  be  submitted  through  e-mail. 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
v^thout  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a,m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  IMFOR»«ATION  COMTACT:  By 
mail.  Kerry  B.  Leifer,  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs,  Envirorunental  Protection 
Agency.  401  M  St.  SW,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Rm.  6-F,  Crystal  Station  #1. 
2800  lefferson  Davis  Highway. 
Arlington,  VA  22202.  (703)  308-8811;  e- 
mail:  leifer.kerry«epamail.epa.gov. 
SUPPl-EMEMTARV  MFORMATION:  EPA  has 
received  a  pesticide  petition  (PP) 
7E3489  from  Ciba  Crop  Protection.  Qba- 
Geigy  Corporation.  P.O.  Box  18300, 
Greensboro,  NC  27419.  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act  (FFDCA). 
21  U.S.C  section  346a  (d).  to  amend  40 
CFR  part  180  by  extending  a  time- 
limited  tolerance  for  combined  residues 
of  4-(dichloroacetyl)-3.4-dihydro-3- 
methyl-2H-1.4-benzoxazine  (benoxacor) 
when  used  as  an  inert  ingredient 


(safener)  in  pesticide  formulations 
containing  metolachlor  in  or  on  raw 
agricultural  commodities  for  which 
tolerances  have  been  established  for 
metolachlor  from  December  1. 1996  to 
December  1. 1998.  The  proposed 
analytical  method  is  capillary  gas 
chromatography  using  Nitrogen/ 
Phosphorous  (N/P)  detection. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA.  as  amended.  Ciba-Geigy 
Corporation  has  submitted  the  following 
summary  of  information,  data  and 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Qba-Geigy  and  EPA  has  not  fully 
evaluated  the  meriU  of  the  petition.  EPA 
edited  the  simmiary  to  clarify  that  the 
conclusions  and  arguments  were  the 
petitioner's  and  not  necessarily  EPA's 
and  to  remove  certain  extraneous 
material. 


I.  Qba-Geigy  Petition  Summary: 

1 .  Residue  Chemistry 

A.  Plant/Animal  Metabolism 

Ciba  Crop  Protection  (Ciba)  notes  that 
the  metabolism  in  plants  and  animals 
(goat,  hen,  and  rat)  is  well  understood. 
Identified  metabolic  pathways  are 
similar  in  plants  and  animals. 

B.  Analytical  Method 

Ciba  Analytical  Method  AG536(C)  is 
available  and  involves  extraction, 
filtering,  dilution,  partitioning,  and 
cleanup.  Samples  are  then  analyzed  by 
capillary  gas  chromatography  using 
Nitrogen/Phosphorous  (N/P)  detection. 
The  limit  of  quantitation  (LOQ)  is  0.01 
ppm. 

C.  Magnitude  of  the  Residues 
More  than  30  residue  trials  were 

conducted  in  19  states  on  a  variety  of 
agricultural  crops  [com  (field  and 
sweet);  soybeans,  potatoes,  green  beans, 
radishes,  sorghum,  peanuts,  head 
lettuce,  peas).  There  were  no  detectable 
residues  of  benoxacor  at  the  limit  of 
quantiution  (LOQ)  of  0.01  ppm  (many 
samples  were  analyzed  at  an  LOQ  of 
0.005  ppm  and  no  residues  were 
detected)  in  any  raw  agricultural 
commodity  or  processed  commodity.'No 
transfer  of  residue  to  animals  is 
expected  through  their  diet.  Benoxacor 
is  stable  for  a  minimum  of  12  months 
at  temperatiues  down  to  -ISC. 

2.  Toxicological  Profile 

The  following  studies  were  submitted 
in  support  of  this  petition: 

A.  Acute  toxicity 

A  rat  acute  oral  study  with  an  LD50 
>  5000  mg/kg,  a  rabbit  acute  dermal 
study  with  an  LD50  >  2010  mg/kg,  a  rat 
inhalation  study  with  an  LC50  >  2000 
mg/Iiter,  a  primary  eye  irritation  study 
in  the  rabbit  showing  moderate  eye 


irritation,  a  primary  dermal  irritation 
study  in  the  rabbit  showing  benoxacor 
is  not  a  skin  irritant,  and  a  skin 
sensitization  study  which  showed 
benoxacor  to  be  a  skin  sensitizer  in  the 
Guinea  pig.  Results  of  a  dermal 
absorption  study  show  a  maviTm^ni  of 
55.7%  of  benoxacor  is  absorbed  by  the 
rat  following  a  24  hour  dermal 
exposure. 

Benoxacor  was  applied  to  the  shaved  skin 
of  S  male  and  5  female  New  Zealand  White 
rabbits  at  dose  levels  of  0. 1. 500.  or  1010  mg/ 
kg  for  at  least  22  consecutive  days.  This 
study  showed  benoxacor  is  not  dermally 
toxic  at  doses  greater  than  the  limit  dose  of 
1000  mg/kg/day. 

B.  Genotoxicity 

Benoxacor  did  not  induce  point 
mutations  in  vitro  at  limit  (cytotoxic) 
concentrations  in  a  Salmonella/ 
mammalian  microsome  test  or  show  any 
mutagenic  activity  in  the  Chinese 
hamster  V79  mammalian  point  mutation 
test  and  is  neither  clastogenic  nor 
aneugenic  in  the  Chinese  hamster  at 
doses  up  to  the  limit  dose  of  5000  mg/ 
kg.  Benoxacor  did  not  induce 
unscheduled  DNA  synthesis  in  isolated 
rat  hepatoc)rtes  at  cytotoxic 
concentrations  up  to  20  n  g/ml. 

C.  Developmental  and  Reproductive 
Toxicity 

A  developmental  toxicity  study  in  the 
rat  at  doses  of  0, 1. 100,  or  400  mg/kg/ 
day  by  gavage  with  maternal  and 
developmental  NOEL's  of  1  mg/kg/day. 
Mateniial,  embryo,  and  fetal  toxicity 
were  observed  at  doses  >  100  mg/kg/ 
day. 

A  developmental  toxicity  study  in  the 
rabbit  at  doses  of  0.  0.5,  2.5, 12.5  or  62.5 
mg/kg/day.  Slight  evidence  of  maternal 
and  fetal  toxicity  was  observed  at  62.5 
mg/kg/day.  The  maternal  and 
developmental  NOEL's  were  12.5  mg/ 
kg/day  and  62.5  mg/kg/day, 
respectively. 

A  two-generation  reproduction  study 
in  the  rat  at  doses  of  0, 10,  50.  500,  or 
1000  ppm  with  a  NOEL  of  50  ppm.  No 
effects  on  fertility,  reproductive 
performance  or  development  were  seen 
in  the  rat  at  a  maximaUy-tolerated  dose 
of  1000  ppm.  Treatment  related  effects 
on  body  weight  at  feeding  levels  of  > 
500  ppm  were  accompanied  by 
marginally  reduced  food  intake  only  in 
the  1000  ppm  group. 
D.  Subchronic  Toxicity 
Six  groups  of  15  male  and  15  female 
Sprague  Dawley  rats  were  fed  benoxacor 
at  dietary  concentrations  of  0, 10, 100, 
300, 1000,  or  6000  ppm  for  13  weeks. 
The  liver  (pigmentation,  karyomegaly,* 
cytomegaly,  bile  duct  proliferation, 
portal  mononuclear  cell  infiltration)  and 
stomach  (pyloric  gland  degeneration 
and  necrosis)  were  identified  as  target 


Federal  Ragiater  /  Vol.  61.  No.  215  /  Tuesday.  November  5.  1996  /  Notioes 


58955 


organs  in  the  6000  ppm  group.  Based  on 
a  significant  depiesaon  of  body  weight 
gain  at  1000  and  6000  ppm  as  well  as 
hematology,  clinical  c&mistry  and 
pathology  findings,  the  NOEL  was 
determined  to  be  300  ppm. 

A  90-day  feeding  study  in  the  dog  at 
doses  of  0,  0.25, 1.  5.  50, 150,  or  400  mg/ 
kg/day.  Liver,  kidney,  stomach,  and 
thymus  were  identified  as  target  organs. 
The  NOEL  was  50  mg/kg/day.  "Hie 
maximimi  tolerated  dose  was  exceeded 
at  >  150  mg/kg/day. 

A  90-day  feeding  study  in  CD-I  mice 
at  dietary  concentrations  of  0,  50,  500, 
2000  or  6000  ppm  for  90  days.  Eflecte 
on  survival,  dinical  signs,  body  weight, 
food  consimiption.  the  hematological 
system,  and  liver  and  kidney  were  seen 
at  6000  ppm  and  to  a  lesser  extent  at 
2000  ppm.  The  NOEL  was  500  pjta. 

E.  Chronic  Toxicity 

A  52-week  faeding  study  in  the  dog 
at  doses  of  0, 1,  5.  40.  or  80  mg/kg.  Liver 
and  kidney  were  identified  as  tai^t 
organs  and  the  NOEL  was  established  at 
5  mg/kg. 

An  18-month  oncogenicity  study  in 
the  mouse  at  doses  of  0, 10,  30, 600,  or 
1200  ppm  with  a  NOEL  of  30  ppm  (4.2 
mg/kg/day)  for  both  chronic  toxicity  and 
tumore.  Target  organs  were  the  liver  and 
forestomach.  A  carcinogenic  response 
was  noted  in  the  forestomach  and  is 
likely  to  be  linked  to  a  non-genotoxic 
mode  of  action  involving  direct 
irritation  to  the  epithelial  lining  of  the 
forestomach  and  limiting  ridge  between 
the  non-glandular  and  glandular 
stomach. 

A  24  month  chronic  feeding  and 
oncogenicity  study  in  the  rat  at  doses  of 
0, 10,  50,  500.  or  1000  ppm.  Liver  and 
forestomach  were  identified  as  target 
organs.  A  carcinogenic  response  was 
seen  in  the  forestomach  and  is  likely    ^ 
linked  to  a  non-genotoxic  mode  of 
action  involving  direct  irritation  to  the 
epithelial  lining  of  the  forestomach  and 
the  limiting  ridge.  The  NOEL  for  tumors 
was  500  ppm  (25  mg/kg/day)  and  the 
NOEL  for  chronic  toxicity  was  10  ppm 
(0.5  mg/kg/day). 

Based  on  the  available  chronic 
toxicity  data,  Ciba  Crop  Protection 
believes  the  RfD  for  benoxacor  is  0.002 
miUigrams  (mg)/kilogram(kg)/day  based 
on  a  2-year  fseding  study  in  rats  with 
a  No-Observed  Adverse  Effect  Level 
(NOAEL)  of  0.5  mg/l^day  and  an 
uncertainty  factor  of  300.  For  this 
action,  Qba  has  used  the  NOAEL 
instead  of  a  NOEL  because  of  slight 
effects  noted  on  target  organs  at  the  low 
dose  of  0.5  mg/kg/cky  used  in  the 
chronic  rat  study.  The  use  of  a  300-fold 
safety  factor  takes  into  account  these 
changes  and  the  reference  dose  derived 


in  this  manner  will  provide  an  adequate 
safety  margin  for  human  eimosure. 

Usmg  the  Guidelines  for  Carcinogenic 
Risk  Assessment  published  September 
24, 1986  (51  FR  33992),  Qba  beUeves 
the  Agency  will  classify  benoxacor  as  a 
Group  C  carcinogen  (possible  human 
carcinogen)  based  on  finHing^  of  a 
carcinogenicity  effect  in  the  non- 
glandular  stomach  of  both  rats  and 
mice.  Because  this  carcinogenic 
response  was  only  observed  at  high 
doses  in  the  non-glandular  stomach  of 
the  rodent,  an  anatomical  structure  not 
found  in  humans,  it  is  likely  this 
response  occurred  via  a  non-genotoxic, 
threshold  based  mechanism.  Qba 
believes  exposure  to  benoxacor  should 
be  regulated  using  a  margin  of  exposure 
approach  where  the  carcinogenic  NOEL 
established  in  the  most  sensitive 
species,  the  mouse,  was  4.2  mg/kg/day. 

3-  Aggregate  Exposure 

A.  Dietary  exposure 

DFood 
For  purposes  of  assessing  the 
potential  dietary  exposure  under  the 
proposed  tolerances,  Qba  has  estimated 
^SS^^ate  exposure  based  on  the 
theoretical  maximum  residue 
contribution  (TMRC)  bom  the 
benoxacor  tolerance  of  0.01  ppm  in  or 
on  raw  agricultural  commodities  for 
which  tolerances  have  been  established 
for  metolachlor.  In  conducting  this 
exposure  assesanent,  Qba  has  made 
very  conservative  assumptions- 100%  of 
all  raw  agricultural  products  for  which 
tolerances  have  been  established  for 
metolachlor  will  contain  benoxacor 
residues  and  those  residues  would  be  at 
the  level  of  the  tolerance  (0.01  ppm) 
-which  result  in  an  overestimate  of 
human  exposure. 
2)  Chinking  water 
Although  benoxacor  is  mobile  and 
hydrolyzes  slowly  at  low  pHs,  it  rapidly 
degrades  in  the  soil  (half-Ufe  of  49  days 
under  aerobic  conditions  and  70  days 
anaerobically).  Based  on  this  data,  Ciba 
does  not  anticipate  exposure  to  residues 
of  benoxacor  in  drinking  water.  This  is 
supported  by  extensive  experience  with 
metolachlor,  where  in  large  scale 
ground  water  monitoring  studies, 
metolachlor  has  been  detected  in  less 
than  4%  of  the  samples  with  the  typical 
value  being  1  ppb  or  less.  Since 
benoxacor  is  formulated  as  a  1  to  30  or 
1  to  20  ratio  with  metolachlor  and 
acetamide,  respectively,  (maximum  of 
0.2  pounds  benoxacor  per  acre)  the 
presence  of  benoxacor  in  groundwater  is 
highly  unlikely.  The  EPA  has  not 
established  a  Maximum  Concentration 
Level  for  residues  of  benoxacor  in 
drinking  water. 
B.  Non-Dietary  Exposures 
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aba  has  evaluated  the  estimated  non- 
occupational expoaure  to  benoxacor  and 
based  on  iU  low  use  rate  concludes  that 
the  potential  for  non-occupational 
exposure  to  the  general  population  is 
unlikely  except  for  the  potential 
residues  in  food  crops  discussed  above. 
Benoxacor  is  used  only  on  agricultural 
crops  and  is  not  used  in  or  around  the 
home. 
4.  Cumulative  Effects 

aba  also  considered  the  potential  for 
cumulative  e£fecU  of  benoxacor  and 
other  substances  that  have  a  common 
mechanism  of  toxicity,  aba  concluded 
that  consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time,  aba  does  not  have  any 
reliable  information  to  indicate  that 
toxic  effects  seen  at  high  doses  of 
benoxacor  (generalized  liver  toxicity, 
nephrotoxicity  and  the  occurrence  of 
forestomach  tumors  in  an  organ  not 
present  in  humans)  would  be 
ctunulative  with  those  of  any  other 
chemical  compounds;  thus  aba  is 
considering  only  the  potential  risks  of 
benoxacor  in  its  aggregate  exposure 
assessment. 

5.  Safety  Determination 

A.  U.S.  Population 

Using  the  conservative  exposure 
assumptions  described  above  and  based 
on  the  completeness  and  reliability  of 
the  toxicity  data  base  for  benoxacor, 
aba  has  calculated  that  aggregate 
exposure  to  benoxacor  will  utilize  9.4% 
of  the  RfD  for  the  U.S.  population  based 
on  chronic  toxicity  endpoints  and  only 
0.4%  based  on  a  margin  of  exposure 
assessment  and  a  carcinogenic  NOEL  of 
4.2  mg/kg/day.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health,  aba  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  benoxacor  residues. 
B.  Infants  and  Children 
Using  the  same  conservative  exposure 
assumptions  used  for  the  determination 


in  the  general  population,  aba  has 
concluded  that  the  percent  of  the  RfD 
that  will  be  utilized  by  aggregate 
exposure  to  residues  of  benoxacor  is 
10.5%  for  nursing  inlants  less  than  1 
year  old,  40.4%  few  non-nursing  infants, 
23.8%  for  children  1-6  years  old  and 
15.4%  for  children  7-12  years  old. 
These  worst  case  estimates  are  likely  at 
least  4  times  greater  than  actual  values 
when  considering  that  benoxacor 
residues  have  not  been  detected  at  the 
limit  of  quantitation  of  0.005  ppm 
(tolerance  is  0.01  ppm)  and  using  a 
mora  realistic  market  share  of  50% 
rather  than  the  conservative  100%. 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  base 
and  the  consetvative  exposure 
assessment,  aba  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  to  infanta  and  children  from 
aggregate  exposure  to  benoxacor 
residues. 

6.  International  Tolerances 

A  maximum  residue  level  has  not 
been  established  for  benoxacor  by  the 
Qxiex  Alimentarius  Conunission. 


n.  Administrative  Matters: 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Commenta  must  bear  a  notation 
indicating  the  document  control 
number,  IPF-6721. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PF- 
6721  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  commenta,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  bom  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Oystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 


Electronic  commenta  may  be  sent 

directly  to  EPA  at: 
opp-dockst«8pamail.epa.gov. 

Electronic  commenta  must  be 
submitted  as  an  ASOI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
commenta  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  notice  record  which  will  also 
include  all  commenta  submitted  directly 
in  writing.  The  official  rulemaking 
record  is  the  paper  record  maintained  at 
the  address  in  "ADDRESSES'  at  the 
beginning  of  this  document. 

UstofSabiects 

Enviroimiental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pesta,  Reporting  and  recordkeeping 
requirementa. 

Dated:  October  3 1 , 1 996. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  96-28551  Filed  11-1-96;  1:38  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

October  31. 1996. 

Deletion  of  Agenda  Item  From  October 
29th  Open  Meeting 

The  following  item  has  been  deleted 
frOm  the  list  of  agenda  items  scheduled 
for  consideration  at  the  October  29, 
1996.  Open  Meeting  and  previously 
listed  in  the  Commission's  Notice  of 
October  22. 1996  (61  FR  55637,  October 
28,  1996). 


Item  No. 


Bureau 


Wireless  Teleconvnunications 


Subiect 


Trtte  Amendment  of  the  Comirtssion's  Rutes  Regarding  a  Ptan  for  Sharing  the  Costs  of 
Microwave  Retocation  (WTOocket  No.  95-157.  Rl^-e643).  ^     .__  „ 

Summ»y:  The  Commission  wHI  consider  action  concerning  the  relocation  of  microwave 
iricumbents  in  the  2  GHz  band. 
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sees? 


Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

(FRDoc.  96-28511  Filed  11-1-96;  10:42  am) 
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[Report  No.  21801 

Petitions  for  Reconsideration  and 
Claiiflcation  of  Action  In  Rulemaking 
Proceedings 

October  30, 1996. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
dociunents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW..  Washington.  DC,  or  may  be 
purchased  fiom  the  Comnussion's  copy 
contractor,  ITS.  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  by  November  20, 1996.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  RepUes  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject:  Access  to  Telecommimications 
Equipment  and  Services  by  Persons 
With  Disabilities.  (CC  Docket  No. 
87-124) 
Number  of  Petitions  Filed:  1 
Subject:  Petition  to  amend  Part  68  of  the 
Conunission's  Rules  to  Include 
Terminal  Equipment  Coimected  to 
Basic  Rate  Access  Service  Provided 
via  Integrated  Services  Digital 
Network  Access  Technology.  (CC 
Docket  No.  93-268) 
Petition  to  amend  Part  68  of  the 
Commission's  Rules  to  include 
Terminal  Equipment  coimected  to 
Public  Switched  Distal  Services. 
(RM-7815,  RM-6147) 
Number  of  Petitions  Filed:  1 
Subject:  Preemption  of  Local  Zoning 
Regulation  of  Satellite  Earth 
Stations.  (IB  Docket  No.  95-59) 
Implementation  of  Section  207  of  the 
"Telecommunications  Act  of  1996; 
Restrictions  on  Over-the-Air 
Devices:  Television  Broadcast 
Service  and  Multichannel 
Multipoint  Distribution  Service.  (CS 
Docket  No.  96-83) 
Number  of  Petitions  Filed:  8 
Subject:  Implementation  of  the  Local 
Competition  Provisions  in  the 
Telecommunications  Act  of  1996. 
(CC  Docket  No.  96-98) 
Interconnection  between  Local 
Exchange  Carriere  and  Commercial 
Mobile  Radio  Service  Providers. 
(CC  Docket  95-185) 
Number  of  Petitions  Filed:  20  * 


*  These  filings  include  the  petition  filed  by 
^C  Communications  Inc.  and  Southwestern 
Bell  Telephone  Company  on  October  8, 1996. 
one  day  after  the  filing  deadline  of  October 
7, 1996.  On  October  8, 1996,  SBC 
Communications  Inc.  and  Southwestern  Bell 
Telephone  Company  also  filed  a  Motion  to 
Accept  its  Late-Filed  Pleading. 
Federal  Communications  Commission 
William  F.  Caton. 
Acting  Secretary. 

[FR  Doc.  96-28327  Filed  11-4-96;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreenient(s)  Plied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agTeement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission,' 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending         * 
agreement. 
Agreement  No.:  217-011553-001. 
Title:  CSAV/Nacional  Space  Charter 
Agreement. 
Parties: 
Companhia  Maritime  Nacional 

("Nadonal") 
Compania  Sud  Americana  de  Vapores 

S.A.  ("CSAV") 
Synopsis:  The  proposed  Agreement 
modifies  the  space  charter  provision  to 
include  the  chartering  of  space  from 
Nacional  to  CSAV.  The  parties  have 
requested  a  shortened  review  period. 
Agreement  No.:  224-201000. 
Title:  Port  of  San  Francisco/Flota 
Mercante  Grancolombiana,  S.A.  (FMG) 
Serpac  Service  Terminal  Agreement. 
Parties: 

Port  of  San  Francisco  ("Port") 
Flota  Mercante  Grancolombiana,  S.A. 

("FMG") 
Synopsis:  The  proposed  Agreement 
permits  FMG  the  nonexclusive  right  to 
use  the  PchI's  South  Container  Terminal 
under  terms  and  conditions  set  forth  in 
the  Agreement.  The  term  of  the 
Agreement  is  five  years. 


Affwment  No.:  224-201001. 
Title:  Port  of  San  Francisco/Columbus 
Line  Serpac  Service  Terminal 
Agreement. 
Parties: 

Port  of  San  Francisco  ("Port") 
Columbus  Line  ("Columbus") 
Synopsis:  The  proposed  Agreement 
permits  Columbus  the  non-exclusive 
right  to  use  the  Port's  South  Container 
Terminal  imder  terms  and  conditions 
set  forth  in  the  Agreement.  The  t«m  of 
the  Agreement  is  five  yean. 
Agreement  No.:  224-201002. 
Title:  Port  of  San  Francisco/Compania 
Sud  Americana  De  Vapores,  S.A. 
(CSAV)  SERPAC  Service  Marine 
Terminal  Agreement. 
Parties: 

Port  of  San  Francisco 
Compania  Sud  Americana  De 

Vapores.  S.A.  ("CSAV") 
Synopsis:  The  proposed  Agreement 
allows  CSAV  the  non-exclusive  right  to 
use  the  South  Container  Terminal  at  the 
Port  of  San  Francisco  under  terms  and 
conditions  set  forth  in  the  Agreement. 
The  term  of  the  Agreement  is  for  five 
years. 

Agreement  No.:  224-201003. 
Title:  City  of  Los  Angeles  and  Matson 
Terminals,  Inc.,  Marine  Terminal  Permit 
No.  776. 
Parties: 

City  of  Los  Angeles 
Matson  Terminals,  Inc. 
Synopsis:  The  proposed  Agreement  is 
a  revenue  sharing  agreement  granted  by 
the  aty  of  Los  Angeles  to  Matson 
Terminals,  Inc.  under  permit  No.  776. 
The  term  of  the  Agreement  is  not  to 
exceed  three  (3)  years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  30, 1996. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  96-28354  Filed  11-4-96;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Agency  information  cdlectton 
activities:  Proposed  oolMction; 
Comment  request 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System  (Board) 
ACTION:  Notice  and  request  for  comment. 
SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  Board,  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
and  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  (the  "Agencies")  may 


56958 


Fadaral  Ragi«t«r  /  Vol.  61.  No.  215  /  Tuesday.  November  5.  1996  /  Notices 


Dof  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  infonnatioD  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1 .  1995,  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  Proposed  revisions  to  the 
following  curreatly  approved 
collections  of  information  have  received 
approval  from  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC).  of  which  the  Agencies  are 
members,  and  are  hereby  pubUshed  for 
comment  by  the  Board  on  behalf  of  the 
Agencies.  At  the  end  of  the  conmient 
period,  the  comments  and 
recommendations  received  will  be 
analyzed  to  determine  the  extent  to 
which  the  proposed  revisions  should  be 
modified  prior  to  the  Board's 
submission  of  them  to  OMB  for  review 
and  approval.  Comments  are  invited  on: 
(a)  whether  the  proposed  revisions  to 
the  following  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  Agencies'  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Agencdes'  estimate  of  the  burden  of  the 
information  collections  as  they  are 
proposed  to  be  revised,  inclumng  the 
validity  of  the  methodology  and 
assiuiptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
OAT**:  Comments  must  be  subnutted  on 
or  before  fanuary  6,  1997. 
AOORESMS:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  agency  listed  below.  All  comments 
should  refer  to  the  OMB  control 
number. 

Written  conunents  should  be 
addressed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets.  N.W.,  Washington,  D.C.  20551, 
or  delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m..  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Agencies:  Alexander  Hunt,  Office  of 


Information  and  Regulatory  AfCtirs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington.  O.C  20503. 

F0«  rwrmn  mfomiation  comtact:  a 

copy  of  the  proposed  revisions  to  the 
collections  of  infonnation  may  be 
requested  from  the  agency  clearance 
officers  whose  name  appears  below. 

Mary  M.  McLaughlin,  Board 
Clearance  Officer,  (202)  452-3820. 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets. 
N.W.,  Washington.  D.C.  20551.  For 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  only,  Dorothea  Thompson. 
(202)  452-3544.  Board  of  Governors  of 
the  Fedwal  Reserve  System,  20th  and  C 
StreeU.  N.W..  Washington.  D.C.  20551. 
SUPPtfMDfTAflY  MFOfMATION: 

Proposal  to  revise  the  following 
currently  approved  collection  of 
infonnation: 

Title:  Report  of  AsseU  and  Liabilities  of 
U.S.  Branches  and  Agencies  of  Foreign 
Banks 

Fonn  Number:  FFIEC  002 
OMB  Number  7100-0032. 
Frequency  of  Response:  Quarterly. 
Affected  Public:  U.S.  branches  and 
agencies  of  foreign  banks. 
Number  of  Respondents:  513 
Total  Annual  Responses:  2.052 
Estimated  Time  per  Response:  22.75 
burden  hours. 

Total  Annual  Burden:  46.683  burden 
hours. 

General  Description  of  Report:  Thin 
iiifbrmation  collection  is  mandatory- 12 
U.S.C  3105(b)(2).  1817(a)(1)  and  (3). 
and  3102(b).  Except  for  select  sensitive 
items,  this  information  collection  is  not 
given  confidential  treatment  (5  U.S.C 
552(b)(8)).  Small  businesses  (that  is. 
small  U.S.  branches  and  agencies  of 
foreign  banks)  are  affected. 

AMract:  On  a  quarterly  basis,  all  U.S. 
branches  and  agencies  of  foreign  banks 
(U.S.  branches)  are  required  to  file 
detailed  schedules  of  assets  and 
liabilities  in  the  form  of  a  condition 
report  and  a  variety  of  supporting 
schedules.  This  balance  sheet 
information  is  used  to  fulfill  the 
supervisory  and  regulatory  requirements 
of  the  International  Banking  Act  of 
1978.  The  data  are  also  used  to  augment 
the  bank  credit,  loan,  and  deposit 
infonnation  needed  for  monetary  policy 
purposes.  The  report  is  collected  and 
processed  by  the  Federal  Reserve  on 
behalf  of  all  three  Agencies. 

Current  Actions:  "ftie  proposed 
revisions  to  the  Report  of  Assets  and 
LiabiUties  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  (FFIEC  002) 
that  are  the  subject  of  this  notice  have 
been  approved  by  the  FFIEC  for 


implementation  as  of  the  March  31. 
1997.  report  date.  Nonetheless,  as  is 
customary  for  FFIEC  002  reporting 
changes.  U.S.  branches  are  advised  that, 
for  the  March  31, 1997.  report  date, 
reasonable  estimates  maybe  provided 
for  any  new  or  revised  item  for  which 
the  requested  infonnation  is  not  readily 
available. 

The  proposed  revisions  are 
summarized  as  follows: 

Deletions  and  Reductions  in  Detail. 
Based  on  their  review  of  the  current 
content  of  the  FFIEC  002.  the  Agencies 
propose  that  the  following  deletions  and 
reductions  in  detail  be  made  to  the 
FFIEC  002  report,  generally  because  the 
existing  items  or  current  levels  of  detail 
are  no  longer  considered  sufficiently 
useful  to  warrant  their  continued 
collection. 

(1)  Schedule  E  •  Deposit  Liabilities 
and  Ciedit  Balances:  Memoranda  item 
l.a.  "Time  certificates  of  deposit  of 
$100,000  or  more"  would  be  combined 
with  existing  Memoranda  item  l.b. 
"Other  time  deposits  of  $100,000  or 
more." 

(2)  Schedule  C,  Part  I  •  Loans  and 
Leases:  Memoranda  item  1,  "Holdings  of 
tommercial  paper  included  in  Schedule 
C.  part  I"  would  be  deleted.  In  addition, 
the  instructions  would  be  revised  to 
indicate  that  commercial  paper  should 
no  longer  be  reported  as  a  loan  in 
Schedule  C,  but  should  be  reported  as 
a  secinity  in  Schedule  RAL-Assets  and 
Liabilities,  normally  in  item  l.c.(2). 
"Other  bonds,  notes,  debentures,  and 
corporate  stock  (including  state  and 
local  securities):  All  other." 

Modification  of  Instructions  That 
Differ  From  GAAP  and  Related  New 
Items.  In  November  1995.  the  FFIEC 
annoimced  that  it  had  approved  the 
adoption  of  generally  accepted 
accoimting  principles  (GAAP)  as  the 
reporting  basis  for  the  commercial  bank 
Reports  of  Condition  and  Income  (Call 
Report),  effective  with  the  March  1997 
report  date,  hx  addition,  GAAP  should 
be  used  as  the  reporting  basis  for  the 
FFIEC  002.  although  differences 
between  the  U.S.  branch's  accounting 
basis  and  GAAP  that  are  not  significant 
would  be  permitted.  If  the  differences 
are  significant,  then  GAAP  should  be 
used  in  all  such  cases.  Adopting  GAAP 
as  the  reporting  basis  in  the  basic 
schedules  of  the  FFIEC  002  report  will 
eliminate  existing  diffisrences  between 
U.S.  branch  regulatory  reporting 
standards  and  GAAP,  thereby  producing 
greater  consistency  in  the  information 
collected  in  regulatory  reports  and 
general  purpose  financial  statemmts 
and  reducing  reporung  burden. 
Although  FFIEC  002  instructions  that 
depart  from  GAAP  will  be  eliminated, 
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the  instructions  will  continue  to  contain 
and  the  FFIEC  and  the  Agencies  will 
continue  when  necessary  to  issue 
specific  reporting  guidance  that  flails 
within  the  range  of  acceptable  practice 
under  GAAP.  Each  agency  also  will 
retain  existing  authority  to  require  an 
institution  to  report  a  transaction  on  the 
FFIEC  002  in  accordance  with  that 
agency's  interpretation  of  GAAP. 

In  connection  with  this  move  to 
GAAP,  the  section  of  the  FFIEC  002 
report's  General  Instructions  on 
"Applicability  of  Generally  Accepted 
Accoimting  Principles  to  Regulatory 
Reporting  Requirements"  would  be 
revised.  In  addition,  changes  would  be 
made  to  the  following  FFIEC  002 
instructions  to  bring  them  into 
conformity  with  GAAP: 

(1)  The  treatment  of  assets  sold  with 
recourse  in  the  Glossary  entry  for  "Sales 
of  Assets"  and  the  section  of  the 
Glossary  entry  for  "Participations  in 
Pools  of  Residential  Mortgages"  on 
"Privately-issued  certificates  of 
participation  in  pools  of  residential 
mortgages" 

(2)  The  treatment  of  futures,  forward, 
and  option  contracts  in  the  Glossary 
entry  for  "Futures,  Forward,  and 
Standby  Contracts" 

(3)  The  general  prohibitiop  on  the 
netting  of  assets  and  liabilities  in  the 
FFIEC  002  report  set  forth  in  the  General 
Instructions 

(4)  The  initial  valuation  of  foreclosed 
assets  in  the  instructions  to  Schedule  M, 
Part  rv.  item  2.  "Other  real  estate 
owned" 

(5)  The  treatment  of  repiuchase 
agreements  to  matiuity  and  long-term 
repurchase  agreements  in  the  Glossaiy 
entry  for  "Repurchase/Resale 
Agreements" 

(6)  The  treatment  of  reciprocal 
balances  in  the  instructions  to  Schedule 
A,  item  3,  "Balances  due  from 
depository  institutions  in  the  U.S."  and 
in  the  Glossary  entry  for  "Reciprocal 
Balances" 

(7)  The  treatment  of  securities 
transactions  writh  settlement  periods 
exceeding  regular  way  settlement  time 
limits  that  have  been  reported  as 
forward  contracts  according  to  the 
instructions  to  Schedule  L.  item  9, 
"Gross  amoimts  (for  example,  notional 
amounts)  of  off-balance  sheet 
derivatives" 

U.S.  branches  that  have  engaged  in 
any  of  the  preceding  types  of 
transactions  or  activities  prior  to 
January  1. 1997,  and  have  reported  them 
in  the  FFffiC  002  report  in  accordance 
with  the  existing  instructions  that  differ 
from  GAAP  would  be  permitted  to 
report  them  in  accordance  with  GAAP 
beginning  in  1997.  The  effect  of  this 


retroactive  application  of  GAAP  on  the 
amoimt  of  a  U.S.  branch's  net  due  from 
or  net  due  to  related  depository 
institutions  as  of  January  1, 1997,  (that 
is,  the  amoimt  of  the  "catch-up" 
adjustment)  would  be  included  in 
Schedule  RAL,  item  2  a  or  item  5. a,  and 
Schedule  M,  Part  I,  it«n  2.a. 

For  some  of  the  preceding  types  of 
transactions  or  activities  whidmrill  be 
affected  by  the  modification  of  FFIEC 
002  instructions  that  differ  from  GAAP, 
the  potential  change  in  the  reporting  of 
these  transactions  and  activities  is  of 
concern  to  the  Agencies.  In  some  cases, 
the  instructional  changes  may  affect  the 
reported  amount  of  a  U.S.  branch's 
deposits  and,  if  the  U.S.  branch  is 
insured,  its  assessment  base  for  deposit 
insurance  purposes.  In  order  to  identify 
the  extent  of  U.S.  branch  involvement  in 
these  areas  or  the  effect  on  reported 
deposits,  the  Agencies  propose  to  add 
certain  new  items  to  the  FFIEC  002 
report  and  to  modify  a  number  of 
existing  reporting  items,  as  follows: 

(1)  A  new  memoranda  item  would  be 
added  to  Schedule  RAL—  Assets  and 
Liabilities  (or  another  schedule  if  more 
appropriate)  for  the  "Amount  of  assets 
netted  against  liabilities  to  nonrelated 
p>arties  (excluding  deposits  in  insured 
branches)  on  the  balance  sheet 
(Schedule  RAL)  in  accordance  with 
generally  accepted  accounting 
principles."  This  item  would  include 
securities  purchased  under  agreements 
to  resell  that  have  been  netted  against 
securities  sold  under  agreements  to 
repurchase  under  Financial  Accounting 
Standards  Board  (FASB)  hiterpretation 
No.  41,  back-to-back  loans  involving 
deposits  (excluding  deposits  in  insured 
branches),  receivables  and  payables 
arising  from  unsettled  trades,  in- 
substance  defeasance  transactions 
grandfathered  under  FASB  Statement 
No.  125,  and  any  other  assets  netted 
against  liabilities  to  nonrelated  parties 
(excluding  deposits  in  insured 
branches)  under  FASB  Interpretation 
No.  39.  However,  the  item  would 
exclude  netted  on-balance  sheet 
amounts  associated  with  off-balance 
sheet  derivative  contracts  and  assets 
netted  in  accounting  for  pensions. 

(2)  For  insured  U.S.  branches,  new 
items  would  be  added  to  Schedule  O — 
Other  Data  for  Deposit  Insurance 
Assessments  for  the  "Amount  of  assets 
netted  against  deposit  liabilities  of  the 
branch  (excluding  IBF)  on  the  balance 
sheet  (Schedule  RAL)  in  accordance 
with  generally  accepted  accounting 
principles."  Amounts  would  be 
reported  separately  for  assets  netted 
against  demand  deposits  and  assets 
netted  against  time  and  savings 
deposits.  These  items  would  exclude 


data  on  net  reciprocal  demand  balances 
and  related  adjustments  reported  in 
Schedule  O,  Memoranda  item  4. 

As  indicated  above,  the  existing 
FFIEC  002  instructions  on  reciprocal 
balances  will  be  revised  to  conform  with 
GAAP.  At  present,  the  instructicms 
require  U.S.  branches  to  report 
reciprocal  demand  balances  with 
commercial  banks  in  the  U.S.  (including 
U.S.  branches  and  agencies  of  other 
foreign  banks)  on  a  net  basis  on  the 
balance  sheet  (Schedule  RAL)  and  in  the 
deposit  schedule  (Schedule  E).  All  other 
reciprocal  deposit  relationships  are  to 
be  reported  gross.  Because  this  netting 
instruction  cUflers  from  the  reciprocal 
deposit  netting  provisions  in  Section 
7(a)(4)  of  the  Federal  Deposit  Insurance 
Act,  the  insurance  assessments  schedule 
contains  three  netting-related  items 
used  to  adjust  reported  deposits  so  they 
conform  with  the  statute  (Schedule  O. 
Memoranda  items  4.a  through  4.c).  The 
FFIEC  002  instructions  on  reciprocal 
balances,  once  they  are  revised  in 
Accordance  with  GAAP,  will  still  differ 
from  Section  7(a)(4),  but  in  a  different 
manner  than  at  present.  Thus,  items  4. a 
through  4.C  of  Schedule  O  must  be 
modified  to  ensure  that  insured  U.S. 
branch  assessment  bases  continue  to  be 
properly  measured.  As  revised,  items 
4.a  through  4.c  would  be  as  follows: 

(a)  "Amount  by  which  demand 
deposits  would  be  reduced  if  the 
reporting  branch's  reciprocal  demand 
balances  with  the  domestic  offices  of 
U.S.  banks  and  savings  associations 
(and  insured  branches  in  Puerto  Rico 
and  U.S.  territories  and  possessions) 
that  were  reported  on  a  gross  basis  in 
Schedule  E  had  been  reported  on  a  net 

basis" 

(b)  "Amount  by  which  demand 
deposits  would  be  increased  if  the 
rejxirting  branch's  reciprocal  demand 
balances  with  foreign  bankj  and  foreign 
offices  of  U.S.  banks  (other  tiian  insured 
branches  in  Puerto  Rico  and  U.S. 
territories  and  possessions)  that  were 
reported  on  a  net  basis  in  Schedule  E 
had  been  reported  on  a  gross  basis" 

(c)  "Amount  by  which  demand 
deposits  would  be  reduced  if  cash  items 
in  process  of  collection  were  included 
in  the  calculation  of  the  reporting 
branch's  net  reciprocal  demand 
balances  with  the  domestic  offices  of 
U.S.  banks  and  savings  associations 
(and  insured  branches  in  Puerto  Rico 
and  U.S.  territories  and  possessions)  in 
Schedule  E" 

Credit  Derivatives.  Credit  derivatives 
are  off-balance  sheet  arrangements  that 
allow  one  party,  the  beneficiary,  to 
transfer  the  credit  risk  of  a  "reference 
asset"  to  another  party,  the  guarantor. 
The  market  for  this  new  type  of 


56960 


Federal  Regiatw  /  Vol.  61.  No.  215  /  Tuesday,  November  5.  1996  /  NoUces 


instrument  is  expected  to  grow 
significantly  over  the  next  few  years.  In 
order  to  identify  the  extent  of  U.S. 
branches'  involvement  with  these 
instruments,  both  on  an  individual 
institution  basis  and  for  the  industry, 
the  Agencies  propose  to  add  two  new 
items  to  Schedule  L.  Off-Balance  Sheet 
Items  and  to  Schedule  M.  Part  V.  Off- 
Balance  Sheet  Items  with  Related 
Depository  Institutions.  The  first  item 
would  be  for  the  notional  amount  of  all 
credit  derivatives  on  which  the 
reporting  U.S.  branch  is  the  guarantor. 
The  second  would  be  for  the  notional 
amount  of  all  credit  derivatives  on 
which  the  reporting  U.S.  branch  is  the 
beneficiary.  U.S.  branches  would 
include  the  notional  amounts  of  credit 
default  swaps,  total  rate  of  return  swaps, 
and  other  credit  derivative  instruments 

Other  New  Items.  Two  new 
memoranda  items  would  be  added  to 
Schedule  RAL  -  Assets  and  Liabilities, 
to  itemize  and  describe  significant 
amounts  included  in  items  l.h..  "Other 
assets  including  other  claims  on  « 

nonrelated  parties,"  and  4.f..  "Other 
liabilities  to  nonrelated  parties."  The 
reporting  branch  or  agency  would 
itemize  and  describe  any  amounts 
included  in  Schedule  RAL  item  l.h.  that 
exceed  25  percent  of  that  item  whenever 
the  balance  reported  for  item  l.h. 
exceeds  5  percent  of  total  assets. 
Similarly,  the  reporting  branch  or 
agency  would  itemize  and  describe  any 
amounts  included  in  Schedule  RAL 
item  4.f.  that  exceed  25  percent  of  that 
item  whenever  the  balance  reported  for 
item  4.f.  exceeds  5  percent  of  total 
liabilities. 

Another  new  memoranda  item  would 
be  added  to  Schedule  RAL  to  report  the 
number  of  full-time  equivalent 
employees  at  each  U.S.  branch.  This 
information  will  serve  as  one  measure  of 
the  adequacy  of  controls  of  U.S. 
branches  In  managing  their  operations, 
particularly  in  the  area  of  trading 
activities. 

Other  InstrudJona]  Changes.  In 
addition  to  those  previously  mentioned, 
the  following  changes,  which  may  affect 
how  some  U.S.  branches  report  certain 
information  on  the  FFIEC  002  report, 
would  be  made  to  the  instructions. 

(1)  Reporting  of  when-issued 
securities— The  instructions  for  the 
reporting  of  forward  contracts  in 
Schedule  L,  Off-Balance  Sheet  Items, 
and  Schedule  M.  Part  V,  Off-Balance 
Sheet  Items  with  Related  Depository 
Institutions,  will  be  modified  to  reflect 
"gross  commitments  to  purchase"  and 
"gross  commitments  to  sell"  when- 
issued  securities  as  off-balance  sheet 
derivative  contracts. 

(2)  Firm  commitments  to  sell 
residential  mortgage  loans — The 


instructions  to  Schedule  L.  item  9.b, 
column  A.  "Interest  rate  forwards. ' 
direct  U.S.  branches  to  report  forward 
contracts  committing  the  U.S.  branch  to 
•  purchase  or  sell  financial  instruments 
and  whose  predominant  risk 
characteristic  is  interest  rate  risk. 
Questions  have  been  raised  about 
whether  firm  commitments  to  sell  loans 
secured  by  l-to-4  family  residential 
properties  should  be  reported  as  interest 
rate  forwards.  The  Agencies  believe  that 
commitments  that  have  a  specific 
interest  rate,  delivery  date,  and  dollar 
amount  should  be  considered  forward 
contracts  and  plan  to  revise  this  item 
instruction  accordingly. 

Bequest  for  Comment.  Comments 
submitted  in  response  to  this  Notice 
will  be  summarized  or  included  in  the 
Agencies'  requests  for  OMB  appnsval. 
All  comments  will  become  a  matter  of 
public  record.  Written  comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 

Board  of  Governors  of  the  Federai  Reserve 
SyBtarn,  October  30. 1906. 
WilUaa  W.  WUea. 
Secntary  of  the  Board. 
IFR  Doc.  9(^-28357  Filed  11-4-96:  8:45AM1 


Agency  Information  Collection 
AcHvW— ;  PropoMd  coHactton; 
comment  requaat 

ACKMCY:  Board  of  Govemon  of  the 
Federal  Reserve  System  (Board) 
Avt^w<;  Notice  and  request  for  conmient 

■ACKQfKXMO:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reductirai  Act  of  1995  (44  U.S.C. 
chapter  35),  the  Board,  the  Federal 
Deposit  Insurance  Corporation  (FDIC). 
and  the  Office  of  the  Comptroller  of  the 
CurtTOCT  (OCC)  (the  "Agencies")  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  reauired  to  respond 
to.  an  inlormatian  collection  that  has 
been  extended,  revised,  ot  implemented 
on  or  after  October  1 .  1995,  unless  it 
displays  a  currently  vaHd  Office  of 
Management  and  Budget  (C^CB)  control 
number.  The  following  currently 
approved  collection  ofinformation  has 
received  approval  from  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC).  of  which  the  aoencdes 
are  membere,  and  is  hereby  pubushed 
for  comment  by  the  Board  on  behalf  of 
the  Agencies.  At  the  end  of  the 
comment  period,  the  comments  and 
recommendations  received  will  be 


analyzed  to  determine  the  extent  to 
which  the  proposed  iiiformation 
collection  should  be  modified  prior  to 
the  Board's  submission  of  them  to  OMB 
for  review  and  approval.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Agencies'  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  Agencies'  estimate  of 
the  burden  of  the  information 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  January  6, 1997. 

AOONCttES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  agency  listed  below.  All  comments 
should  refer  to  the  OMB  control 
number. 

Written  comments  should  be 
addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Govemon  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  N.W.,  Washington,  D.C  20551, 
or  delivered  to  the  Board's  mail  room 
between  8:45  ajn.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  houn.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  ajn.  and  5K)0  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  Himt,  Office  of 
Informaticm  and  Regulatcuy  Afiain, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208. 
Washington,  D.C.  20503. 
F0«  FUmHER  MKMMATION  OOMTACT:  A 
copy  of  the  proposed  collection  of 
innvmation  may  be  requested  from  the 
agency  clearance  offioere  whose  name 
appears  below. 

Mary  M.  McLaughlin.  Board 
Clearance  Offico-,  (202)  452-3829. 
Division  of  Research  and  Statistics, 
Board  of  Govemon  of  the  Federal 
Reserve  System.  20th  and  C  Streets. 
N.W..  Washington.  D.C.  20551.  For 
Telecommunications  Device  for  the  Deaf 
(TDD)  usen  only.  Dorothea  Thompson. 
(202)  452-3544.  Board  of  Govemon  of 
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the  Federal  Reserve  System,  20th  and  C 
Streets.  N.W.,  Washington,  D.C.  20551. 
SUPPLEMENTARY  mPORMATiON: 

Proposal  to  extend,  without  revision, 
the  following  currently  approved 
collection  of  information: 
Title:  Country  Exposure  Report  for  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
Fonn  Number.  FFTEC  019 
OMB  Number:  7100-0213. 
Frequency  of  Response:  Quarterly.  - 
Affected  Public:  U.S.  branches  and 
agencies  of  foreign  banks. 
Estimated  Number  of  Respondents:  329 
Estimated  Time  per  Response:  10 
burden  houn. 

Estimated  Total  Annual  Burden:  13,160 
burden  houn. 

General  Description  of  Report:  This 
information  collection  is  mandatory:  12 
U.S.C.  3105  and  3108  for  the  Board  of 
Govemon  of  the  Federal  Reserve 
System;  sections  7  and  10  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1817. 
1820)  for  the  Federal  Deposit  Insurance 
Corporation;  and  the  National  Bank  Act 
(12  U.S.C.  161)  for  the  Office  of  the 
Comptroller  of  the  Currency).  This 
information  collection  is  given 
confidential  treatment  (5  U.S.C. 
^52(b)(8)).  Small  businesses  (that  is. 
small  U.S.  branches  and  agencies  of 
foreign  banks)  are  affected. 

Abstract:  All  individual  U.S.  branches 
and  agencies  of  foreign  banks  that  have 
more  than  $30  million  in  direct  claims 
on  residents  of  foreign  coimtries  must  - 
file  the  FFIEC  019  report  quarterly. 
Currently,  all  respondents  report 
adjusted  exposure  amounts  to  the  five 
largest  couiitries  having  at  least  $20 
million  in  total  adjusted  exposure.  The 
Agencies  collect  this  data  to  monitor  the 
extent  to  which  such  branches  and 
agencies  are  pursuing  prudent  country 
risk  divereification  policies  and  limiting 
potential  liquidity  pressures.  No 
revisions  are  proposed  to  this 
information  collection. 
REQUEST  FOR  COMMENT 

Comments  submitted  in  response  to 
this  Notice  will  be  summarized  or 
included  in  the  agencies'  requests  for 
OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 
Written  comments  should  address  the 
acciiracy  of  the  burden  estimates  and 
ways  to  minimize  burden  including  the 
use  of  automated  collection  techniques 
or  the  use  of  other  forms  of  information 
technology  as  well  as  other  relevant 
aspects  of  the  information  collection 

request. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  30. 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  96-28358  Filed  11-4-96;  8:45 AM] 
I  Ce«*  ati»-Si-F 


Fonnations  of.  AcquMtlons  bf,  and 
Mergers  of  Bank  Holding  Companies 

-   The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownenhip  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

liie  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Govemon.  Interested 
penons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwrise(%oted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  othervsrise  noted;  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemon  not  later  than  November  29, 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 

30303: 

1.  ABC  Bancorp,  Moultrie.  Georgia;  to 
merge  with  M&F  Financial  Corporation, 
Don^sonville,  Georgia,  and  thereby 


indirectly  acquire  Merchants  k  Farmen 
Bank.  Donalsonville.  Georgia. 

2.  First  Georpa  Community  Corp., 
Jackson,  Georgia;  to  became  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
GecHgia  Community  Bank,  Jaduon, 
Georgia,  in  organization. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  30, 1996. 
Jennifar  J.  Jnh— iwi. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-28295  Filed  11-4-96;  8:45  am] 
BNXSIQ  OOOC  tt1»«1-F 


Notioe  of  Proposals  to  Engage  In 
Psrmlaaible  Nonbanking  Acttvltlas  or 
to  Acquire  Companlaa  that  are 
Engaged  In  PennlssH>le  Nonbanking 
ActivWas 

The  companies  listed  in  this  notioe 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  RaguJation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemon.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consimunation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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.UnleM  otherwise  noted,  comments 
regarding  the  appiicatioos  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  19. 1906. 
A.  Federal  Saaarve  Bask  of  New 
York  (Christopher  J.  McCurdy.  Senior 
Vice  President)  33  Liberty  Street.  New 
York.  New  York  10045: 

1  The  Royal  Bank  of  Canada, 
Montreal.  Canada;  to  engage  de  novo 
through  an  unnamed  wholly-owned 
subsidiary,  in  the  activity  of  making  and 
servicing  loans  or  other  extensions  of 
credit,  pursuant  to  §  225.25(bKl)  of  the 
Board's  Regulation  Y. 

2.  Unidanmark  A/S  and  Unibank  AJ 
S,  both  of  Copenhagen,  Denmark 
(collectively.  Notificants):  to  retain  100 
percent  of  the  voting  interests  in  Aros 
SecuriUes.  Inc.  New  York.  New  York 
(Aros),  and  thereby  engage  in  providing 
investment  and  flnandal  advisory 
services:  providing  discount  and  full- 
service  brokerage  services;  buying  and 
soUinjg  all  types  of  debt  and  equity 
securities  on  the  order  of  customers  as 
a  "riskleas  principal":  and  acting  as 
agent  in  the  private  placement  of  all 
types  of  debt  and  equity  securities.  The 
Board  previously  has  determined  that 
the  proposed  activities  are  closely 
related  to  banking.  12  CFR  225.25(b)(4), 
and  (15);  Bankers  Trust  New  York 
Corporation.  75  Fed.  Res.  Bull.  829 
(1989):  IP.  Morgan  &  Company 
Incorporated.  76  Fed.  Res.  Bull.  26 
(1990);  see  also  Order  Revising  the 
Limitations  Applicable  to  Riskless 
Principal  Activities.  82  Fed.  Res.  Bull. 
759  (1996).  Notificanto  would  engage  in 
the  proposed  activities  pursuant  to  the 
limitations  contained  in  Regulation  Y 
and  the  Board's  prior  orders  relating  to 
the  proposed  activities.  Aros  would 
engage  in  the  proposed  activities 
throughout  the  United  States  and  the 
world. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L  Grandstrand. 
Vice  President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Cattail  Bancshares.  Inc..  At  water, 
MinnesoU;  to  engage  de  novo  in  making 
and  servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted 
throughout  Atwater.  Kimball,  and  St. 
Augusta  Township  and  other 
surrounding  communities  (all  in 
Minnesota). 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  30,  1996. 
|«iDiiB>  J.  lokaaon. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  »-28296  Filed  11-4-96;  8:45  ua\ 
aajjNQ  oooe  sti»«i-r 


SunsMiw  Act  MMttng 

AOCNCY  HOLOMQ  THi  MimNQ:  Boaid  of 
Governors  of  the  Federal  Reserve 
System. 

T»K  AND  OATl:  12«)  noon.  Tuesday. 

November  12. 1996. 

PLACC:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W..  Washington,  D.C.  20551. 

STATUS:  aoaed. 

MATTERS  TO  BE  CONSnCREO: 

1.  Persomiel  action*  (appointments, 
promotions,  assignments,  reassignmentt,  and 
(alary  actions)  involving  Individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

COIITACT  PERSON  FOR  MORE  MF0RMAT10N: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  1, 1996. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-285M  Filed  11-1-96;  2:53  pm) 
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OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NMonal  Commttlee  on  VIM  and  Health 
Statiatfcs:  MeMlng 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  The  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  vital  and 
Health  Statlrtla  (NCVHS). 

Times  and  Dates:  9M)  a.m.-5:30  p.m., 
November  14, 1996;  8:30  a.m.-5.-00  p.m.. 
November  15,  1996. 

Mace:  Room  503A,  Hi^prt  H.  Humphrey 
Building.  200  Independence  Avenue,  SW, 
Washington,  D.C  20201. 

Status:  Open. 

Purpose:  The  meeting  will  fiocus  on  the 
Committee's  new  responsibilities  as  outlined 
in  the  administrative  limplification 
provisions  of  Public  Law  104-191,  as  well  as 
on  related  matters.  Departmental  officials 
will  brief  the  Committee  on  recent 
developments,  activities  of  the  HHS  DaU 
Council,  and  relatell  data  policy  activities. 
The  Committee  also  is  scheduled  to  begin  the 
first  of  a  aeries  of  discussions  on  health  data 
sUndarda:  ANSI  HISB  representatives  ire 
scheduled  to  brief  the  Committee  on  an 
inventory  of  administrative  transaction  data 
standards:  representatives  from  the  health 


data  standards  community,  the  health  quality 
assurance  community,  the  public  health  and 
research  communities.  State  and  local 
governments  and  other  interested  and 
affected  parties  are  scheduled  to  describe 
their  perspectives  on  health  data  standards. 
The  Committee  also  will  discuss  its  priorities 
and  work  plans. 

Nadce:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  .by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  each  day  either 
between  8:30  and  9:00  a.m  or  12:30  and  1:00 
p.m.  so  they  can  be  escorted  to  the  meeting. 
Entrance  to  the  meeting  at  other  times  during 
the  day  caimot  be  assured. 

Contact  Pmton  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  memlwrs  may  be  obtained  from 
James  Scanlon,  NCVHS,  BxecuUveSuff 
Director,  Office  of  the  Assistant  Secretary  lor 
Plaiming  and  Evaluation,  OHHS,  Room  440- 
D.  Humphrey  Building,  200  Independence 
Avenue S.W..  Washington,  DC  20201, 
telephone  (202)  690-7100.  or  Marjorie  S. 
Greenbeig,  Acting  Executive  Secretary, 
NCVHS,  NCHS.  CDC  Room  1100, 
Presidential  Building,  6525  Belaest  Road. 
Hyattsvllle,  Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  October  29, 1996. 
Jaaaas  Scanloa, 

Director,  Division  of  Data  Policy. 
[FR  Doc  96-28297  Filed  11-4-96;  8:45  am] 
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Office  of  ttte  Sacrecary 
Hndhiga  of  Sdenttflc  Miaeonduct 

AOBICY:  Office  of  the  Seaetary,  HHS. 
ACTION:  Notice. 


t:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Melissa  A.  Harrington.  University  of 
Texas  Southwestern  Medical  Center: 
Based  upon  an  investigation  conducted 
by  the  University  of  Texas  Southwestern 
Medical  Center,  information  obtained  by 
ORI  during  its  oversight  review,  and  Dr. 
Harrington's  own  admission,  ORI  found 
that  Melissa  A.  Harrington,  Ph.D., 
former  postdoctoral  research  fellow. 
Department  of  Pharmacology  at  the 
University  of  Texas  Southwestern 
Medical  Center,  engaged  in  scientific 
misconduct  by  falsifying  the 
methodology  and  figures  in  a 
manuscript  that  was  accepted  for    ■ 
publication  in  the  Journal  of 
Neurosdence  ("G«,  and  Gp,  open  two 
Bradykinin-gated  potassium  channels 
via  a  membrane-delimited  pathway"). 
The  research  was  supported  by  a  grant 


Federal  Register  /  Vol.  61.  No.  215  /  Tuesday.  November  5.  1996  /  Notices  56963 


from  the  National  Institute  of  General 
Medical  Sciences  (NIGMS),  National 
Institutes  of  Health  (NIH). 

Specifically,  ORI  found  that  Dr. 
Harrington  had  (1)  falsely  described  the 
addition  of  GDP  to  a  G-protein  subunit 
buffer,  when  she  had  omitted  it  from 
some  of  the  experiments;  (2)  falsified 
three  figures  (a)  by  Msely  depicting  the 
coiuse  of  an  electrophysiological 
response  as  being  due  to  a  combination 
of  two  substances  that  had  not  been 
combined  and  (b)  by  falsely 
representing  a  single  channel  current 
record  as  being  an  example  of  a  distinct 
channel  type  that  was  elicited  by  the 
substance  Gaq,  which  had  not  been 
added  prior  to  the  recording;  and  (3) 
intentionally  incorporated  the  falsified 
data  from  the  experiments  in  which 
GDP  had  been  omitted  into  her 
statistical  descriptions. 

The  Journal  of  Neuroscience 
manuscript  was  withdrawn  and  was 
never  published. 

Dr.  Harrington  has  accepted  the  ORI 
finding  and  has  entered  into  a  Volimtary 
Exclusion  Agreement  with  ORI  in  whicb 
she  has  voluntarily  agreed,  for  the  three 
(3)  year  period  begiiming  October  23, 
1996: 

(1)  To  voluntarily  exclude  herself 
from  serving  in  any  advisory  capacity  to 
the  Public  Health  Service  (PHS), 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  committee,  or  as  a 
consultant;  and 

(2)  That  any  institution  that  submits 
an  application  for  PHS  support  for  a 
research  project  on  which  the 
respondent's  participation  is  proposed 
or  which  uses  the  respondent  in  any 
capacity  on  PHS  supported  research 
must  concurrently  submit  a  plan  for 
supervision  of  her  duties.  The 
supervisory  plan  must  be  designed  to 
ensure  the  scientific  integrity  of  the 
respondent's  research  contribution.  The 
institution  must  submit  a  copy  of  the 
supervisory  plan  to  ORI. 

FOR  FURTHER  MFORMATION  CONTACTS 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity.  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852.  (301)  443-5330. 
Chris  B.  Pascal. 

Acting  Director.  Office  of  Research  Integrity. 
[FR  Doc.  96-28374  Filed  11-4-96;  8:45  am] 
BHJJNO  CODE  41S0-17-P 


AgMiey  for  HMHh  Car*  PoUey  and 


Nolle*  of  Health  Caro  Policy  Mid 
Eniphaato  Panai 


In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  November  1996: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  Time:  November  13, 1996,  3:15 
p.m. 

Mace:  Agency  for  Health  Care  Policy  and 
Research.  2101  E.  Jeffisrson  Street,  Suite  400, 
RockvUle,  MD  20852. 

Open  November  13. 1996,  3:15  p.m.  to  3:30 
p.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  proposing  conferences  on  issues 
relevant  to  health  services  research. 

Agenda:  The  open  session  of  the  meeting 
on  November  13,  from  3:15  p.m.  to  3:30  p.m., 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  panel  will  be  reviewing 
and  discussing  grant  applications  dealing 
with  health  services  research  issues.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  section  10(d)  of  5  U.S.C, 
Appendix  2  and  5  U.S.C.  552b(c)(6),  the 
Administrator,  AHCPR,  has  made  a  formal 
determination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Carmen  )ohnson.  Agency  for 
Health  Care  Policy  and  Research,  Suite  400, 
2101  East  Jeffisrson  Street,  Rockville, 
Maryland  20852.  Telephone  (301)  594-1449 
X1613. 

Agenda  items  for  diis  meeting  are  sub)ect 
to  change  as  primities  dictate. 

Dated:  October  30. 1996. 
CUflon  R.  Gaaa, 
Administrator. 
IFR  Doc  96-28408  Filed  11-4-96;  8:45  am) 


Health  Car*  Hnancing  Administration 
[Document  identifier  HCFA-R-143] 

Agency  Information  Coiiaction 
Activities:  Proposed  Coiiaction; 
Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Heahh  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
biirden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  ca 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  HCFA-R-143  Type  of  Information 
Collection  Request:  Extension  of 
currently  approved  collection;  Title  of 
Information  Collection:  Analysis  of 
Malpractice  Premium  Data;  Form  No.: 
HCFA-R-143;  l7se:The  Omnibus 
Reconciliation  Act  of  1989  section 
1848(e)(P.L.101-239)  reqxiires  the 
Secretary  of  Health  and  Human  Services 
(HHS)  to  develop  and  update  geographic 
adjustment  factors  for  existing  payment 
localities  used  in  calculating  the 
Medicare  fee  schedule.  HCFA  is  also 
required  by  the  law  to  compute  the 
annual  rate  of  increase  in  malpractice 
premiums  for  use  in  the  Medicare 
Economic  Index  in  setting  the  Medicare 
physician  fee  schedule  update; 
Frequency:  Annually;  Affected  Public: 
State,  local  or  tribal  govt.,  business  or 
other  for-profit,  not-for-profit 
institutions;  Number  of  Respondents: 
50;  Total  Annual  Responses:  50;  Total 
Annual  Hours:  150. 

2.  HCFA-644  Type  of  Information 
Collection  Request:  Reinstatement, 
vrithout  change,  of  previously  approved 
collection  for  which  approval  has 
expired;  Title  of  Information  Collection: 
Intake  and  Assessment  Survey  Package 
for  the  Community  Nursing 
Organization  Demonstration;  Form  No.: 
HCFA-644:  Use:  The  Omnibus 
Reconciliation  Act  of  1987  section  4079 
requires  the  Secretary  of  Health  and 
Human  Services  (HHS)  to  conduct  a 
demonstration  project,  testing  capitated 
payment  for  community  nursing  and 
ambulatory  care  services  (primarily 
Medicare-covered  home  health  services, 
medical  devices  and  durable  medical 
equipment,  and  certain  ambulatory  care) 
provided  to  Medicare  beneficiaries  by 
community  nurse  organizations  sites. 
This  aspect  of  the  demonstration  is 
aimed  at  replacing  the  multiple 
payment  mechanisms,  such  as 
reasonable  cost,  predetermined  fee 
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schedules,  and  usual,  customary,  and 
prevailing  costs,  which  exist  ourently; 
Frequency:  Annually:  Affected  Public: 
Not-for-profit  institutions:  Number  of 
Respondents:  \  1, 300;  Total  Annual 
Responses:  11.300:  Total  Annual  Hours: 
6385. 

3.  HCPA-e41-853  Type  of 
Information  Collection  Request: 
Revision  of  currently  approved 
collection:  Title  of  Information 
Collection:  Durable  Medical  Equipment 
Regional  Carrier,  Certificate  of  Medical 
Necessity;  Form  Nos.:  HCFA-«41-«53 
(formerly  HCFA-R-182);  Use:  A 
Certificate  of  Medical  Necessity  is  a 
standardized  format  used  to 
conununicate  information  provided  by 
an  attending  physician  and  a  supplier  of 
medical  equipment  and  supplies.  The 
information  is  used  by  carriers  to 
determine  the  medical  necessity  of  an 
item  or  service  covered  by  the  Medicare 
program  and  being  used  for  the 
treatment  of  the  Medicare  beneficiary's 
condition.  The  CMNs  being  submitted 
for  OMB  review  are  necessary  in  order 
for  HCFA  to  determine  the  medical 
necessity  of  the  item  or  service.  The 
information  needed  to  make  this 
determination  requires  application  of 
medical  judgment  that  can  only  be 
provided  by  a  physician  or  other 
clinician  who  is  familiar  with  the 
condition  of  the  beneficiary:  Frequency: 
On  Occasion:  Affected  Public:  Suppliers 
and  physicians,  business  or  other  for- 
profit,  federal  government:  Number  of 
Respondents:  140,000:  Total  Annual 
Responses:  6.8  million:  Total  Annual 
Hours  Requested:  1.7  million. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA  8  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov,  or  to  obtain  the 
supporting  statement  and  any  related 
forms.  E-mail  your  request,  including 
your  address  and  phone  number,  to 
PaperworkOhcfa.gov.  or  call  the  Reports 
Qearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
Mfithin  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  John  Burke. 
Room  C2-26-17.  7500  Security 
Boulevard,  Baltimore.  Maryland  21244- 
1850. 


Dated:  Octobv  29. 1096. 
Edwin  r.  GImhL 

DirKtor,  ManagBment  Analyua  and  Phumii^ 
Staff.  Offkm  of  Financial  and  Human 
RMourom.  HmUth  Can  Financing 
Administration. 

(PR  Doc  96-28344  FUed  11-4-96;  8:45  ami 


Agency  InformaOon  CoNacllofi 
>g^yK8ubinlytonfcyOI(» 
"•ylaw;  CofMMnt  RmiumI 

ba  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  neceesity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(4)  the  use  of  automated  collection 
technioues  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  ICR  in  the 
Hospice  Care  Regulation  for  42 
CFR©418.22.  418.24,  418.28.  418.56(b). 
418.56(e)(1).  418.56(e)(3).  418.58. 
418.70(d),  418.70(e).  418.74.  418.83. 
418.96(b)  and  418.100(b):  Form  No.: 
HCFA-R-30:  l/se.The  HCFA-R-30 
establishes  standards  for  hospices  who 
wish  to  participate  in  the  Medicare 
program.  The  regulations  establish 
standards  for  eligibility,  reimbursement 
standards  and  procedures,  and  delineate 
conditions  that  hospices  must  meet  to 
be  approved  for  participation  in 
Medicare.  Frequency:  Oa  occasion; 
Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions; 
Number  of  Respondents:  1.927;  Total 
Annual  Responses:  1,927;  Total  Annual 
Hours  Requested:  3,977,762. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFAs  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov,  or  to  obtain  the 
supporting  statement  and  any  related 


fonns.  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperworic«icCa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
informatian  collections  must  oe  mailed 
within  30  days  of  this  notice  disectly  to 
the  HCFA  Paperwork  Qearanoe  Officer 
designated  at  the  following  address: 
OMB  Human  Reeouioes  and  Housing 
Brandi,  Attention:  Allison  Eydt,  New 
Executive  Office  Buildii^,  Room  10235. 
Washington.  D.C  20503. 
DatMi:  October  29. 1996. 
EdwiaJ.GlatMl. 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
Administration. 

(FR  Doc.  96-28343  PUed  11-4-96:  8:45  am) 
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Administratton 

Agency  InfonwUun  C<Htoctton 
AcUvMm:  SubmiMkMi  for  OMB 
Itovtow;  ComnMnt  RaquMt 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995: 

Standard  Needs  Assessment  Protocol 
for  the  National  AIDS  Education  and 
Training  Centers  (AETC)  Program — 
New— The  National  AIDS  Education 
and  Training  Centera  (AETC)  Program  is 
a  network  of  fifteen  regional  centers 
with  more  than  75  local  performance 
sites  that  conduct  targeted 
multidisdplinary  HIV  education  and 
training  programs  for  health  care 
providers.  AETCs  are  required,  as  a 
condition  of  award,  to  conduct  periodic 
assessments  of  the  learning  needs  of 
health  care  providers  in  their  catchment 
areas,  befrae  designing  the  training 
programs  they  intend  to  offer.  The 
AETC  program  has  developed  a  national 
learning  needs  assessment  tool  and 
protocol,  which  has  been  field  tested 
and  is  now  available  for  use  by  all 
fifteen  AETCs.  The  survey  instruments 
will  be  sent  to  a  random  sample  of 
approximately  35,418  health  care 
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providers  nationally  each  year.  Results 
from  the  surveys  will  be  used  to 
identify,  for  seven  health  care 
disciplines  in  each  State  and  AETC 


catchment  area,  topical  areas  in  HIV/ 
AIDS  treatment  in  which  training  is 
most  needed,  and  how  best  to  provide 
the  training.  This  will  allow  the  AETCs 


to  develop  training  programs  responsive 
to  the  identified  needs.  Each  discipline 
will  be  surveyed  every  three^ean.  The 
estimated  burden  is  as  follows: 


Healthcare  profession 


^4o.  of  re- 
spondents 


Responses 

per  re- 

sporxtonl 


Hours  per 
resportte 


Totalhour 
liurdert 


Yaari 


Phystdara 

Psychoeodai/Mental  Health  Wofkers 

Year  1  Burden  Subtotal 

Nurses 

Physician  /^istants 

/Advanced  Practice  Nurses  

Year  2  Burden  Subtotal  

'  Dentists  

Dental  Hygenists 

Year  3  Burden  Subtotal 

Total  3  Year  Burden  

Average  Yearly  Burden 


Target* 
Others . 
Target . 
Others. 


12.736 
7.164 
9,853 
5.076 


34,829 


.25 
.12 
.25 

.12 


3.184 
860 

2.463 
609 


7.116 


Year  2 


Target 

Others 

Target 

Others 

Target 

Others 

12,780 
7.188 
4,866 
2.737 
4,866 
2.737 

.25 
.12 
J& 
.12 
.25 
.12 

-    3.195 

827 
1,216 

328 

1^16 

328 

35.174 

7,147 

YeerS 


Target  . 
Others . 
Target 
Others 


7.531 

13.986 

5.157 

9.576 


36.250 


106.253 


35.418 


.25 
.12 
.26 

.12 


1.883 
1,678 
1.289 
1.149 


5,999 


20,263 


6.754 


•The  target  group  includes  those  professionals  currently  serving  or  lilcely  to  serve  persons  with  HIV/AIDS. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resoiuces  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

Dated:  October  30, 1996. 
J.  Houy  Montes, 

Associate  Administrator  for  Policy 
Coordination. 

[FR  Dtx:.  96-28292  Filed  11-4-96;  8:45  am] 
BIUJNQ  CODE  4iaO-1S-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Notice  of  Availability 

SUMMARY:  Bon  Terre-B,  Ltd.  (applicant) 
has  applied  to  the  U.S.  Fish  and 


Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(A)(1)(b)  of  the  Endangered 
Species  Act  (Act).  The  applicant  has 
been  assigned  permit  nimiber  PRT- 
817371.  "The  requested  permit,  which  is 
for  a  period  of  30  years,  would  authorize 
the  incidental  take  of  the  endangered 
golden-cheeked  warbler  (Dendroica 
chrysoparia).  The  proposed  take  would 
occur  as  a  result  of  the  development  of 
35.8  acres  on  a  128.2-acre  parcel  in  Lake 
Pointe  IV,  located  in  Austin,  Travis 
County,  Texas.  The  Service  has 
prepared  the  Environmental 
Assessment/Habitat  Conservation  Plan 
(EA/HCP)  for  the  incidental  take 
applications.  A  determination  of 
whether  jeopardy  to  the  species  will 
likely  result  from  this  action  or  a 
Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 


Enviromnental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  by  no^ 
later  than  December  5,  1996. 
addresses:  Persons  vrishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103. 

Persons  wishing  to  review  the  EA/ 
HCP  may  obtain  a  copy  by  contacting 
Mary  Orms,  Ecological  Services  Field 
Office.  10711  Burnet  Road,  Suite  200. 
Austin,  Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  norma] 
business  hours  (8:00  a.m.  to  4:30  p.m.) 
at  the  above  Austin  address.  Written 
data  or  comments  concerning  the 
application  and  EA/HCPs  should  be 
submitted  to  the  Field  Supervisor,  at  the 
Austin  Ecological  Services  Field  Office, 
at  the  above  address.  Please  refer  to 
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permit  number  PRT-817371  when 
submitting  comments. 
F0#»  RjRTHER  MFOfttlATION  CONTACT: 
Mary  Orms  at  the  above  Austin 
Ecological  Services  Field  Of^ce. 
SUPPLEMENTARY  INfOMIATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circiunstances.  may  issue 
or  amend  permits  to  take  endangered 
wildlife  species  when  such  taking  is 
incidental  to,  and  not  the  purpose  of. 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  in  50  CFR  17.22. 

Applicant 

Bon  Terre-B.  Ltd.  plans  to  develop 
35.8  acres  of  the  128.2-acro  tract  in  Lake 
Pointe  rv.  The  proposed  development 
will  be  located  approximately  11.8 
miles  southwest  of  Austin.  Travis 
County,  Texas.  This  action  will 
eliminate  approximately  35.8  acres  of 
habitat  and  three  warbler  territories.  The 
applicant  proposes  to  compensate  for 
this  incidental  take  of  golden-cheeked 
warbler  habitat  by  establishing  92.4 
acres  as  a  conservation  area  on  site. 

The  conservation  area  will  be  added 
to  the  already  established  145-acie  Lake 
Pointe  Preserve  and  will  increase  the 
protected  acreage  in  the  South  Lake 
Austin  macrosite.  Alternatives  to  this 
action  were  rejected  because  selling  or 
not  developing  the  subject  property 
with  federally  listed  species  present  was 
not  economically  feasible. 
LfnoB.  SUtdm. 

Regiond  Dinctor.  Region  2,  Albuquerque, 
New  Mexico 

IFR  Doc.  96-27931  Filed  n-t-96;  845  am) 

MUMQ  COM  4S10-H-P 


Bureau  of  Land  Mwtagamant 

[OW-080-2822-00-N3S6:  QP7-00081 

Cloaure  of  Public  Lands 

AOeNCV:  Prineville  Distiict,  Deschutes 
Resource  Area,  Bureau  of  Land 
Management. 

ACTION:  Notice  is  hereby  given  that 
effective  immediately,  the  Skeleton  Fire 
Area  as  legally  described  below  is 
closed  to  all  motorized  vehicle  use, 
except  those  defined  as  open  roads.  The 
purpose  of  this  closure  is  to  protect 
wildlife,  vegetation,  and  watershed 
resoiirces.  Exemptions  to  this  closure 
will  apply  to  administrative  personnel 
of  the  Bureau  of  Land  Management. 
Other  exemptions  to  this  closure  may  be 
made  on  a  case  by  case  basis  by  the 
authorized  officer.  This  closure  will 
remain  in  effect  until  May  1. 1998. 


L£QAL  OfaCfWnON:  This  closure  oider 
applies  to  all  public  land  within  the 
area  of  Township  18S.  Range  13E, 
Sections  14-36.  Township  183.  Range 
14£.  Section  31.  Township  IQS,  Range 
13E.  Sections  1.  2.  3.  4. 10. 11. 12. 13. 
14.  and  25,  Township  19S.  Range  14E. 
Sections  6.  7,  18,  and  19.  WM, 
Deschutes  County.  Oregon.  Only  two 
roads  will  remain  open  during  the 
closure  period; 
— BLM  Road  6516  from  Old  Highway  20 

south  to  Forest  Roed  2015. 
— Stookey  Flat  Road,  from  the 
intersection  of  Gosney  Road  and 
Arnold  Market  Road  in  a  southeast 
direction  to  the  intersection  with  BLM 
Road  6516. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Schmidt,  Wildlife  Biologist,  BLM 
Prineville  District,  P.O.  Box  550. 
Prineville.  Oregon  07754,  telephone 
541-416-6784. 

SUPPl^MENTARY  INFORMATION:  The 
authority  for  this  cloaure  is  43  CFR 
8341.2  and  43  CFR  8364.1  Violations  of 
this  closure  order  are  punishable  by  a 
fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months 
as  provided  in  43  CFR  8360.0-7. 

DatMl:  October  23. 1996. 
JuDM  Hancack, 
District  Manager. 

IFR  Doc.  96^28342  Filed  11-4-96;  8.45  am] 
MUMQ  OOOe  «»1»«-M 


IWY-a2O-07-132(M>1] 

Notica  Of  Compadtlva  Coal 
Antalopa  Tract,  WYW1 28322 

October  24,  1996. 

AGENCY:  Bureau  of  Land  Management. 
Interior,  Wyoming. 
SUMMARY:  Notice  is  hereby  given  that 
certain  coal  resources  in  the  Antelope 
Tract  described  below  in  Converse 
County.  Wyoming,  will  be  offered  for 
competitive  lease  by  sealed  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.). 
DATES:  The  lease  sale  will  be  held  at 
2:00  p.m.,  on  Wednesday,  December  4. 
1996.  Sealed  bids  must  be  submitted  on 
or  before  4:00  p.m.,  on  Tuesday, 
December  3.  1996. 

ADDRESSES:  The  lease  sale  will  be  held 
in  the  First  Floor  Conference  Room 
(Room  107)  of  the  Wyoming  State 
Office,  5353  Yellowstone  Road,  P.O. 
Box  1828,  Cheyenne,  Wyoming  82003. 
Sealed  bids  must  be  submitted  to  the 
Cashier,  Wyoming  State  Office,  at  the 
address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mavis  Love.  Land  Law  Examiner,  or 


Eugene  Jonart.  Coal  Coordinator,  at 
(307)  775-6258  and  (307)  775-6257. 
respectively. 

SUPPI^MENTARV  MRMMATKM:  This  coal 
lease  sale  is  being  held  in  response  to 
a  lease  by  application  filed  by  Antelope 
Coal  Company  of  Gillette.  Wyoming. 
The  coal  resources  to  be  oCfiared  consist 
of  all  reserves  recoverable  by  surface 
mining  methods  in  the  following- 
described  lands  located  in  Converse 
County  approximately  55  miles  north  of 
Douglas,  Wyoming  and  60  miles  south 
of  Gillette,  Wyoming: 

T.  41  N.,  R.  70  W.,  6th  P.M.,  Wyoming 

Sec  30:  Lots  IS  thru  18: 
T.  41  N.,  R.  71  W.,  6th  P.M.  Wyoming 

Sac  25:  Lots  5  thru  8, 13, 14; 

Sec  26:  Lou  9  thni  11, 14, 15. 

Containing  617.20  acres 

Of  the  total  acreage,  approximately  155 
acres  are  tmsuitable  for  mining  due  to 
the  presence  of  County  Road  37  and  the 
Burlington  Northern/Chicago  and 
Northwestern  railroad  right-of-way 
along  the  north  side  of  the  eastern  half 
of  the  tract. 

The  tract  is  adjacent  to  the  Antelope 
Mine  and  contains  sur&ce  minable  coal 
reserves  in  both  the  Anderson  and  the 
Canyon  seams  currently  being  mined  in 
the  existing  mine.  The  Anderson  seam 
averages  about  40  feet  thick  and 
outcrops  in  the  eastern  half  of  the  tract. 
The  drnper  Canyon  seam  averages  about 
33.5  feet  thick. 

The  overburden  above  the  Anderson 
seam  averages  about  94  feet  thick  while 
the  overburden  above  the  Canyon  seam 
east  of  the  Anderson  outcrop  averages 
about  130  feet  thick.  The  interburden 
between  the  two  seams  averages  about 
31  feet  thick.  The  total  in-place 
stripping  ratio  (BCY/ton)  of  the  two 
seams  varies  fit>m  about  .5:1  to  about 
4:1.  but  is  generally  between  1:1  and  2:1 
over  most  of  the  tract. 

The  tract  contains  an  estimated 
60,364.000  tons  of  minable  coal  with 
31.929,000  tons  coming  bom  the 
Anderson  seam  and  28,435.000  tons 
coming  frtjm  the  Canyon  seam.  This 
estimate  of  minable  reserves  does  not 
include  any  tonnage  from  the  155  acres 
unsuitable  for  mining,  nor  does  it 
include  tonnage  from  localized  seams  or 
splits  containing  less  than  5  feet  of  coal, 
lie  coal  in  both  seams  is  ranked  as 
subbitiiminous  C.  The  overall  average 
quality  of  the  two  seams  averages  8779 
Btu/lb..  4.22  percent  ash,  25.7  percent 
moisture.  1.21  percent  sodium,  and  .23 
percent  sulfur.  These  quality  averages 
place  these  coal  reserves  near  the  top 
end  of  coal  quality  currently  being 
mined  in  the  southern  Powder  River 
Basin. 
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The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid 
equals  the  fiair  market  value  of  the  tract. 
The  minimum  bid  for  the  tract  is  $100 
per  acre  or  fraction  thereof.  No  bid  that 
is  less  than  $100  per  acre,  or  fraction 
thereof,  will  be  considered.  The  bids 
should  be  sent  by  certified  mail,  return 
receipt  requested,  or  be  hand  delivered. 
The  CashiOT  will  issue  a  receipt  for  each 
hand-delivered  bid.  Bids  received  after 
4:00  p.m.,  on  Tuesday,  December  3, 
1996,  will  not  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value.  The  fair 
market  value  of  the  tract  will  be 
determined  by  the  Authorized  Officer 
after  the  sale. 

If  identical  high  bids  are  received,  the 
tying  high  bidders  vdll  be  requested  to 
submit  follow-up  sealed  bids  until  a 
high  bid  is  received.  All  tie-breaking 
sealed  bids  must  be  submitted  within  15 
minutes  following  the  Sale  Official's 
announcement  at  the  sale  that  identical 
high  bids  have  been  received. 

The  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3.00  per  acre,  or 
fraction  thereof,  and  of  a  royalty 
payment  to  the  United  States  of  12.5 
percent  of  the  value  of  coal  produced  by 
strip  or  augiir  mining  methods  and  8 
percent  of  the  value  of  the  coal 
produced  by  undergroimd  mining 
methods.  The  value  of  the  coal  will  be 
determined  in  accordance  with  30  CFR 
206.250. 

Bidding  instructions  for  the  tract 
offered  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  available 
from  the  Wyoming  State  Office  at  the 
.   addresses  above.  Case  file  documents, 
WYW128322,  are  available  for 
inspection  at  the  Wyoming  State  Office. 
Michael  J.  Madrid, 

Acting  Deputy  State  Director,  Minerals  and 
Lands. 
IFR  Doc  96-28348  Filed  11-4-96;  8:45  am) 

MUMQ  CODE  1320-01-M 


[MT-020-1020-00] 

Notice  Of  Meeting 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Montana,  Miles  Qty  District. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Miles  Qty  District 
Resource  Advisory  Council  will  have  a 
meeting  Wednesday.  December  4, 1996 
at  10:00  a.m.  in  the  6th  floor  Conference 
Room  at  the  Montana  State  Office  of 
BLM.  222  North  32nd  Stieet,  Billings, 
Montana. 


The  meeting  is  called  primarily  to 
discuss  a  proposal  for  off-highway 
vehicle  plan  amendments,  the  1996  fire 
season,  and  other  miscellaneous  topics. 
The  meeting  is  expected  to  last  until 
3:30  p.m. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for 
2:30  p.m.  The  public  may  make  oral 
statements  before  the  Coimcil  or  file 
written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Krause,  Public  Affairs 
Specialist,  Miles  City  District.  Ill 
Garry owen  Road,  Miles  City,  Montana 
59301,  telephone  (406)  232-4331. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  pn  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  15 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resoiuces  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 

Dated:  October  22, 1996. 
Glenn  A.  Carpenter, 

District  Manager. 

[PR  Doc.  96-28350  Filed  11-4-96;  8:45  am] 

aiLUNQ  CODE  4310-ON-P 


Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  to  reinstate  a  previously 
approved  collection. 

SUMMARY:  The  Department  of  the 
Interior  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Act) 
a  request  for  emergency  processing  to 
reinstate  the  collection  of  information 
discussed  below.  The  Act  requires  that 
OMB  provide  interested  Federal 
agencies  and  the  public  an  opportimity 
to  comment  on  information  collection 
requests.  The  Act  also  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 


a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurentiy  valid  OMB  control 
number. 

DATES:  Submit  written  comments  by 
December  5, 1996. 
ADDRESSES:  Submit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  RegvQatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0053), 
Washington,  D.C.  20503. 

Send  a  copy  of  your  comments  to  the 
Chief,  Engineering  and  Standards 
Branch,  Mail  Stop  4700.  Minerals 
Management  Service,  381  Elden  Street, 
Hemdon,  Virginia  20170-4817. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Alexis  London,  Engineering  and 
Standards  Branch,  Minerals 
Management  Service,  telephone  (703) 
787-1600.  You  may  obtain  copies  of  th^ 
proposed  collection  of  information  and 
related  forms  by  contacting  MMS's 
Information  Collection  Clearance  Officer 
at (703)  787-1242. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Part  250,  Subpart  D,  Oil 
and  Gas  Drilling  Operations. 

OMB  Number:  1010-0053. 

Abstract:  Respondents  provide 
information  and  maintain  records  on  the 
conditions  of  a  drilling  site  in  the  Outer 
Continental  Shelf  (OCS).  MMS  needs 
the  information  to  determine  if  lessees 
are  properly  providing  for  the  safety  of 
operations  and  protection  of  human  life 
or  health  and  the  environment.  MMS 
uses  the  information  to  avoid  and 
eliminate  hazards  inherent  in  drilling 
operations.  Responses  to  this  collection 
of  information  are  mandatory. 

Description  of  Respondents:  Federal 
OCS  oil  and  gas  lessees. 

Estimated  Number  of  Respondents: 
130. 

Frequency:  The  reporting  and  record- 
keeping requirements  and  number  of 
respondents  vary  for  each  section  and 
are  on  occasion. 

Estimated  Annual  Burden  on 
Respondents:  Reporting  burden  of  2,740 
hours;  recordkeeping  burden  of  38.243 
hours;  for  a  total  of  40 ,983  burden 
hours. 

Type  of  Request:  Reinstatement 
without  change  of  a  previously 
approved  collection. 

Form  Number.  N/A. 

Comments:  The  OMB  is  required  to 
make  a  decision  on  a  request  for 
emergency  processing  within  the  time 
period  requested  by  the  agency 
submitting  the  collection  of  iriformation. 
We  requested  approval  within  7  days 
after  OMB  receives  our  request.  OMB 
may  approve  an  emergency  request  for 
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180  days.  During  that  approval  period 
MMS  will  request  a  3-year  extension  of 
this  coliection  of  information.  On 
February  6,  1996.  MMS  provided  an 
opportunity  for  comments  (61  FR  4481). 
No  comments  were  received  in  response 
to  that  notice.  A  comment  to  0MB  is 
best  ensured  of  having  its  full  effisct  if 
OMB  receives  it  within  30  days  of 
pubUcation  of  this  notice. 

Bureau  Clearance  Officer:  Carole 
deWitt  (703)  787-1242. 

Dated:  September  24. 199S. 

Henry  G.  Bartheto— w. 

Deputy  Astociate  Director  for  Operations  and 
Safety  Management. 

(FR  Doc.  96-28381  Plied  n-4-««:  8:45  unj 

MUMQ  COM  «91»4fM.4M 


Agancy  Information  CoNaetfon 
Acttvttiaa:  Submltlad  for  Ofllca  of 
Managamant  and  Budget  Ravlaw; 
Commant  Raquaat 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  reapproval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  Dennis  Jones  at  303-231- 
3046.  Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Qearance  Officer  at  the 
telephone  number  listed  below,  and  to 
the  OMB  Paperwori^  Reduction  Project 
(1010-0063),  Washington.  IX:  20503, 
telephone  202-395-7340. 
DATES:  Written  comments  should  be 
received  on  or  before  December  5, 1996. 

Tide:  Production  Accounting  and 
Auditing  System  Reports  on  Solid 
Minerals. 

OMB  Approval  Number:  1010-0063. 
Abstract:  Production  Accounting  and 
Auditing  System  information  is  needed 
to  provide  comprehensive  production 
and  disposition  data  on  solid  minerals 
produced  from  Federal  and  Indian 
leases.  The  data  collected  from  lease 
and  mine  operators  will  be  used  to 
monitor  production  and  check  reported 
disposition  against  royalties.  The 
monitoring  function  wall  enable  MMS  to 
verify  that  proper  royalties  are  being 
received  for  solid  minerals  produced 
from  Federal  and  Indian  land. 

Bureau  Form  Numbers:  MMS-4050, 
MMS-4051-S,  MMS^059A  and  B. 
MMS-4060A  and  B. 

Frequency:  Intermittently,  monthly, 
quarterly. 

Description  of  Respondents: 
Companies  producing  and  processing 


solid  minerals  from  Federd  and  Indian 
leases. 

Estimated  Completion  Time:  .5  to  1.5 
hours. 

Annual  Responses:  3,853. 
Annual  Burden  Hours:  2,920. 
Bureau  Clearance  Officer:  Arthur 
Quintana.  (703)  787-1101. 

Osted:  September  6. 1996. 
Jamm  W.  Shew. 

Associate  Director  for  Royalty  Kkutofement. 
(FR  Doc.  96-28382  Filed  11-4-96;  8:45  am) 
■ajJNQ  oooa  4911 


National  PmIi  Sarvtoa 

Blackalona  RIvar  VaMay  National 
Harttaga  Conidon  Notloa  of  Maating 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday.  November  21. 1996. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Conunission  is  to  assist 
mderal.  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  PM 
at  the  Chester  Building.  Blackstone 
Valley  Tourism  Council,  171  Main 
Street.  Pa%vtucket.  RI.  for  the  following 
reasons: 

1.  Presentation  of  Pawtucket 
Redevelopment  Authority  rsflardina  the 
Visitor  Center. 

2.  The  Next  Ten  Years. 

3.  Commission  Business. 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Susan  K.  Moore.  Executive  Director, 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square,  Woonsocket,  RI  02895, 
Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Susan  K. 
Moore,  Elxecutive  Director  of  the 
Commission  at  the  aforementioned 
address. 

Shirley  L.  Scott. 

Acting  Executive  Director  BRVNHCC. 

(FR  Doc.  96-28391  Filed  11-4-96:  8:45  am) 

MUMS  OOOi  4aiS-7S-r 


National  RaglalMr  of  Hiatorte  Placaa; 
Notification  of  Pandbtg  Nomhwllons 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  26, 1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service.  P.O.  Box  37127. 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
November  20, 1996. 
Carol  D.Sfaull, 

Keeper  of  the  National  Regjister. 
AUZONA 
Apache  Coanty 

Coronado  School  (New  DmI  in  New  Mexico 
MPS),  601  4th  Sl,  SW.  Albuquerque, 
96001383. 


•  County 

Tuba  Trading  Port.  Jet  of  Main  and  Moenave 
Sts..  NW  comer.  Tuba  Qty.  96001362. 

Navajo  County 

Bacavi  (Paaqavi)  Historic  District,  Address 
Restricted,  Bacavi  vicinity,  96001363. 

awNEcncirr 

Haidbtd  Cooaty 

West  Hill  Historic  District.  Wort  Hill  Dr.. 
bounded  by  Pannington  Ave.,  Wert 
Hartford.  96001366. 

LttchfioU  County 

Burlington— Hannony  Hill  Hirtoric  District, 
Harmony  Hill,  Locurt  Grove,  and 
Btirlington  Rds.,  Harwinton,  96001364. 

Utchfield— South  Roads  Historic  District. 
Roughly.  Utchfield  Rd.  from  Bridge  Park  to 
Harwinton  Heights  Rds.  and  South  Rd. 
from  Litchfield  Rd.  to  South  Cemetery, 
Harwinton,  96001365. 

FLORIDA 

Alacfana  County 

Old  Gainesviile  Depot,  Address  Restricted. 
Gainesville  vicinity,  96001369. 

Indian  Rivar  County 

Pellsmere  Public  School  (Pellsmere  MPS),  22 
S.  Orange  St.  FsUsmers,  96001368. 

Manatee  County 

Kreissle  Forge,  7947  Tamiami  Trail,  SarasoU 
vicinity,  96001370. 

Putnam  County 

Crescent  Qty  Hirtoric  District,  Roughly 
bounded  by  Lake  Stella,  Vernon  Ave..  Lake 
Craaoent,  and  Orange  Ave..  Crescent  City, 
96001367. 

IOWA 

Black  Hawk  County 

Gingrich.  Qement  B.,  House,  300  Walnut  St., 
Laporte  City,  96001371. 
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Das  Moinas  County 

The  Capitol  Theater,  211  N.  Third  St, 
Burlington,  96001373. 

Hardin  County 

Firrt  Congregational  Church,  1209  12th  St, 
Eldora,  96001372 

MARYLAND 
Washington  County 

Marsh  Mills,  17426  and  17432  Spiebnan  Rd., 
Fairplay.  96001375. 

MASSACHUSETTS 

Bristol  County 

Rogers  Memorial  Church,  102  Green  St., 
Fairhaven.  96001374. 

MICHIGAN 

C3iippewa  County 

Birch  Ixxlge  Hospital  and  Summer  Resort 
Sanitarium,  Co.  Rt  H-40,  .6  mi.  W  of  MI 
123,  Trout  Lake,  96001376. 

Emmet  County 

Four  Mile  Clearing  Rural  Historic  District, 
Roughly,  jet.  of  Mitchell  and  Fletcher  Rds. 
and  jet.  of  Country  Club  and  Fletcher  Rds., 
Bear  Lake  Township,  Petoskey  vicinity, 
96001379. 

Saginaw  County 

Flint  and  Pere  Marquette  Railroad  East 
Saginaw  IDepot.  (Center  Saginaw  MRA)  501 
Potter  St,  Saginaw.  96001378. 

Washtenaw  County 

Bell  Road  Bridge,  Bell  Rd.  at  the  Huron  River. 

Dexter  Township,  Pinckney  vicinity, 

96001380. 
Pahner,  George  W.,  House,  138  E.  Middle  St, 

Chelsea.  96001377. 

MISSOURI 

Callaway  County 

Carver,  George  Washington.  School,  909 
Westminister,  Fulton.  96001381. 

NEBRASKA 

Douglas  County 

Howard  Street  Apartment  District.  Roughly 
bounded  by  Harney  St..  22nd  St.  Landon 
Crt..  and  24th  St.,  Omaha.  96001382. 

NEW  MEXICO 

Beraalillo  County 

Rooseveh  Park.  (New  Deal  in  New  Mexico 

MPS),  Jet.  of  Coal  and  Spruce  Aves.,  SE, 

Albuquerque,  96001384. 
West  San  Jose  School,  (New  Deal  in  New 

Mexico  MPS).  1701  4th  St.  SW, 

Albuquerque,  96001385. 

NEW  YORK 
Monroe  County 

Adsit  Cobblestone  Farmhouse,  (Cobblestone 
Architecture  of  New  York  State  MPS).  3871 
Clover  St.,  Mendon,  96001393. 

Cole  Cobblestone  Farmhouse,  (Cobblestone 
Architecture  of  New  York  State  MPS),  933 
Mile  Square  Rd.,  Mendon,  96001394. 

Gates — ^Livermore  Cobblestone,  (Cobblestone 
Architecture  of  New  York  State  MPS),  4389 
Clover  St,  Mendon.  96001390. 


Mendon  Cobblestcme  Academy.  (Cobblesttme 
Architecture  of  New  York  State  MPS),  16 
Mendon — ^lonia  Rd.,  Mendon.  96001395. 

Sheldon  Cobblestone  House.  (Cobblestone 
Architeetura  of  New  Ynk  State  MPS).  21 
Mendon— Ionia  Rd.,  S  of  jet  with  NY  251, 
Mendon, 96001392. 

Stewart  Cobblestone  Farmhouse. 
(Cobblestone  Architecture  of  New  York 
State  MPS),  Douglas  Rd.,  S  of  jet.  with 
Canfield  Rd.,  Mendon,  96001391. 

Whitcomb  CoU>lestone  Farmhouse, 
(Cobblestone  Architecture  of  New  York 
State  MPS),  437  Pond  Rd.,  Mendon. 
96001396. 

Ontario  County 

Port  Gibson  United  Methodirt  Church,  2951 
Greig  St,  Port  Gibson,  96001387. 

St.  Peter's  Episcopal  Church,  44  Main  St., 
Bloomfield,  96001389. 

Seneca  County 

First  Presbyterian  Church,  E.  Main  St.,  E  of 
jet.  with  NY  96,  Waterloo,  96001386. 

Wayne  County 

Zion  Episcopal  Church,  100—120  Main  St, 
Pahnyra,  96001388. 

NORTH  CAROLINA 

Avery  County 

Wiseman,  Ray,  House,  7540  Linville  Falls 
Hwy..  Altamont,  96001397. 

Wake  County 

Fuquay  Springs  Hirtoric  District.  (Wake 
County  MPS).  Roughly.  S.  Main  St  and 
Fuquay  Ave.  from  Spring  St.  to  Sunset  Dr. 
and  Spring  St  from  Spring  Ave.  to  Angier 
Rd.,  Fuquay— Varina,  96001398. 

TENNESSEE 

Knox  County 

First  Presbyterian  Church  Cemetery, 
(Knoxville  and  Knox  County  MPS), 
Adjacent  to  620  State  St.,  Knoxville, 
96001400. 

Kingston  Pike  Historic  District,  (Knoxville 
and  Knox  County  MPS).  Roughly  2728- 
3151,  3201,  3219,  3401,  3425,  and  3643 
Kingston  Pike,  Knoxville,  96001404. 

Old  Gray  Cemetery,  543  N.  Broadway, 
Knoxville,  96001402. 

South  Market  Historic  District,  (Knoxville 
and  Knox  County  MPS),  707,  709  and  713 
Market  St  and  404  and  406  Church  Ave., 
Knoxville,  96001403. 

Teimessee  School  for  the  Deaf  Historic 
District,  (Knoxville  and  Knox  County 
MPS),  2725  Island  Home  Blvd.,  Knoxville, 
96001401. 

Montgomery  County 

Glenwood  Historic  District,  101-109 
Glenwood  Dr.,  110-182  E.  Glenwood  Dr., 
111-179  W.  Glenwood  Dr.,  Clarksville, 
96001405. 

Sevier  County 

Pittman  Community  Center  Home  Economics 
Building,  2839  Webb  Creek  Rd.,  Pittman 
Center,  96001406. 

(FR  Doc.  96-28410  Filed  11-4-96;  8:45  am) 
BHJJNQ  CODE  4310-7S-P 


Bureau  Of  Reclamation 

Bay-Delta  Advlaory  Council  Maaling 

AQENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  meeting. 

summary:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss 
several  issues  including:  follow-up  from 
items  from  the  previous  meeting; 
presentation  and  discussion  of  an 
example  of  component  integration  in 
developing  an  alternative;  an  overview 
of  the  Ecosystem  Restoration  target 
setting  prtx:ess  and  workshop  held  on 
November  19;  discussion  of  the  Phase  II 
timeline;  and  updates  on  several  of  the 
program  components.  The  BDAC 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  to  the 
BDAC  or  may  file  written  statements  for 
consideration. 

DATES:  The  Bay-Delta  Advisory  Council 
meeting  will  be  held  from  9:00  am  to 
4:00  pm  on  Thursday,  November  21, 
1996. 

ADDRESSES:  The  Bay-Delta  Advisory 
Coiuicil  meeting  will  meet  at  the 
Burbank  Airport  Hilton  and  Convention 
Center,  2500  Hollywood  Way,  Burbank, 
CA  91505  at  (818)  843-6000. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sharon  Gross,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
-  Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-DelU  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
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balanced  plan  which  addraaaea  all  of  the 
reaource  problems.  Thia  effort,  the 
CALFED  Bay-Delu  ProBram  (Proeram). 
is  being  carried  out  under  the  poucy 
direction  of  CALFED.  The  CALFED  Bay- 
Delta  Program  is  exploring  and 
developing  a  long-tenn  solution  for  a 
cooperative  planning  proceaa  that  will 
determine  the  moat  appropriate  strategy 
and  actions  necessary  to  improve  water 
quahty.  restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  dtizen 
advisors  representing  California's 
agrictiltural.  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long  term 
solutions  for  the  problems  affiscting  the 
Bay-[)elta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  Bay-Delta  Advisory 
Council  (BDAC)  to  advise  CALFED  on 
the  program  mission,  problems  to  be 
addresaed.  and  objectives  for  the 
CALFED  Bay-Delta  Propwn.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff. 

Minutes  of  the  meeting  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program.  Suite  1155.  1416  Ninth  Street. 
Sacramento.  CA  95814.  and  will  be 
available  for  public  inspection  during 
regular  business  hours.  Monday  through 
Friday  within  30  days  following  the 
meeting. 

Datad:  October  29.  1996. 
RogH- Panaraon, 

Regional  Director.  Mid-Paciftc  Region. 

IFR  Doc.  96-28398  Filed  n-i-96;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notics  Pursusnt  to  ths  Nstionai 
Coopsrvlfvs  Rssssrcfi  and  ProducUon 
Act  of  1993  Auto  Body  Consortium, 
Inc.;  Intslllgsnt  Rssistanc*  Wskflng 
Joint  Vsnturs 

Notice  is  hereby  given  that,  on 
September  23.  1996.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act").  Auto 
Body  Consortium.  Inc.  filed 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 


Specifically.  Helm  Inatrtunent 
Company.  Maumee.  OH.  has  withdrawn 
from  the  Joint  venture. 

No  odier  changea  have  been  made  in 
either  the  memberahip  or  the  planned 
activity  of  the  joint  venture. 

On  September  18, 1995.  the 
Consortium  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  publiahed  a  notice 
in  the  Fadsral  RagMsr  puisiiant  to 
Section  6(b)  of  the  Act  on  April  3. 1996 
(61  FR  14817).  The  last  notification  was 
filed  on  December  26.  1995.  A  notice 
waa  publiahed  in  the  Federal  Raglstar 
on  April  25.  1996  (81  FR  18409). 
CoMtanoa  K.  RoUmob. 
Director  ofOperationt.  Antitrust  Division. 
(FR  Doc  96-28337  Filed  !!-♦-«;  8:45  am) 
oooa  44ia-ai-ii 


■  pursuant  to  Section  6(b)  of  the 
Act  on  April  10, 1996  (61  FR  15969). 
'"■■■'     II  r  InhiMBii. 
Director  of  Operations.  Antitrusl  Division. 
(FR  Doc  96-28335  Piled  n-»-fl6:  8:45  am) 
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Nodes  Pursuant  to  ths  National 
Coopsfadvs  ntaaarch  and  Production 
Act  of  1903-CAD  Ffamswoffc 
Inltlattvs,  Inc. 


Notice  is  hereby  given  that,  on  June  3, 
1996  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Reaearch  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  CAD  Framework 
InitiaUve.  Inc.  ("CH")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commiaaion  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffii  to  actual 
damages  under  specified  circumstances. 
Specifically,  these  changes  are  as 
follows:  (1)  Ambit  Design  Systems.  Inc.. 
Suimyvale.  CA  has  joined  as  a  new 
Corporate  Member;  (2)  Digital 
Equipment  Corporation:  Nipj)on 
Telegraph  and  Telephone  (NTT);  and 
Zuken-Redac.  Inc.,  have  not  renewed 
their  Corporate  Memberehipe  in  CFI;  (3) 
Delft  Univereity;  and  GMD.  have  not 
renewed  their  Associate  Memberships 
in  CFI;  (4)  Corporate  Member  AT*T  Bell 
Laboratories  is  now  listed  as  Lucent 
Technologies. 

On  December  30,  1988.  CFI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  That  filing  waa  amended 
on  February  7.  1989.  The  Department  of 
Justice  published  a  notice  concerning 
the  amended  filing  in  the  Federal 
Register  purauant  to  Section  6(b)  of  the 
Act  on  March  13.  1989  (54  FR  10456). 
A  correction  notice  was  published  on 
April  20.  1989  (54  FR  16013). 

The  last  notification  was  filed  with 
the  I>epartment  on  January  29.  1996.  A 
notice  was  published  in  the  Fedml 


Nodes  Pursuant  to  ttis  National 
Coopsradvs  Rsssareh  and  Producdon 
Act  of  1993;  Financial  Ssrvloss 
Tschnoiogy  Consordum,  Inc 

Notice  is  hereby  given  that,  on 
October  7. 1996.  pursuant  to  section  6(a) 
of  the  National  Cooperative  Reaearch 
and  Production  Act  of  1993, 15  U.S.C 
4301  et  seq.  ("the  Act"),  the  Financial 
Services  Technology  Consortium.  Inc. 
("Consortium"),  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpoee  of  extending  the 
Act's  provisions  Hmiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changea  are  as  follows: 
Canadian  Imperial  Bank  of  Commerce. 
Toronto,  Ontario,  CANADA;  GC  Tech, 
New  York.  NY;  and  BancTec.  Dallas, 
TX,  were  admitted  as  Associate 
Membere.  First  Union  Nations  Bank  of 
North  Carolina,  Charlotte.  NC,  was 
admitted  as  a  Principal  Member. 

Memberahip  remams  open  and  the 
Consortium  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  memberahip.  The 
consortium  also  plans  to  file  additional 
notifications  disclosing  changes  in 
planned  activities  of  the  Consortium. 
On  October  21.  1993.  the  Financial 
Services  Technology  Consortium  filed 
its  original  notification  puniumt  to 
aection  6(a)  of  the  Act.  "The  Deptartment 
of  Justice  published  a  notice  in  the 
Federal  Register  purauant  to  section 
6(b)  of  the  Act  on  December  14. 1993 
(58  FR  65399).  The  last  noUfication  was 
filed  on  June  20.  1996.  A  notice  was 
publiahed  in  the  Federal  Ragisler  on 
Augiist  7.  1996  (61  FR  41183). 
Coostanoa  K.  RabiMon. 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  96-28339  Filed  11-4-96;  8:45  am) 

muMta  coof  44i»4i-h 


Nodes  Pursuant  to  dM  Nadonal 
Coopsradvs  Rsssareh  and  Producdon 
Act  of  1993— Ths  Frams  Rslay  Forum 

Notice  is  hereby  given  that,  on 
October  3,  1996,  purauant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993. 15  U.S.C 
4301  et  seq.  ("the  Act"),  the  Frame 
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Relay  Forum  ("Forum")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  piupose 
of  extending  the  Act's  provisions 
limiting  the  recxivery  of  antitrust 
plaintifiis  to  actual  damages  under 
specified  ditrumstances.  Specifically, 
the  changes  are  as  follows:  Cadia 
Networks,  Inc.,  Andover,  MA;  Lucent 
Technologies,  Hobndel,  NJ;  Sourcecom 
Corporation,  Westlake  Village,  CA; 
VEBACOM  Netz  Gmbh.^Kohn. 
GERMANY:  and  Crosskeys  Systems 
Corporation,  Kanata,  Ontario,  CANADA, 
have  become  membere  of  the  joint 
venture.  StrataCom.  San  Jose,  CA,  has 
ceased  to  be  a  member  of  the  venture. 
EMI  Conununications  has  changed  its 
name  to  Intermedia  Communications. 
Unitel  Communications  has  changed  its 
name  to  AT&T  Canada. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  joint  venture. 
Membership  in  this  venture  remains 
open.  The  Forum  intends  to  file 
additional  written  notifications 
disclosing  all  membership  changes. 

On  April  10, 1992,  the  Forum  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  2. 1992  (57  FR  29537).  The 
last  notification  was  filed  on  July  1. 
1996.  A  notice  was  published  in  the 
Federal  Register  on  July  23. 1996  (61  FR 
38216). 

CsnBtaooB  K.  Rebinson, 
Director  of  Operations,  Antitrust  Division. 
(PR  Doc.  96-28338  Filed  11-4-96;  8:45  am] 
aaiJNO  CODE  4410-ei-M 


Notics  Pursuant  to  ths  Nadonal 
Coopsradvs  Rsssareh  and  Producdon 
Act  of  1993— Qas  Utilization  Research 
Forum 

Notice  is  hereby  given  that,  on 
September  23, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Participants  in  the  Supplemental  Study, 
titled  "LNG  Floating  Production. 
Storage  and  Offloading  Facility  Study", 
performed  as  an  extension  to  the  Gas 
Utilization  Research  Forum  ("GURF") 
Project  No.  2,  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Supplemental  Study 
and  (2)  the  purpose  and  objectives  of  the 
Supplemental  Study.  The  notifications 


were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plainti&  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  parties  to  the 
Supplemental  Study  and  GURF  Project 
No.  2  are:  Amoco  Production  Company, 
Houston,  TX;  Chevron  Research  and 
Technology  Company,  Richmond,  CA; 
Gaz  de  France,  Research  Division, 
Nantes  Cedex  01,  FRANCE;  Mobil 
Technology  Company.  Dallas,  TX;  and 
Texaco  Natiual  Gas  International, 
Houston,  TX.  The  contemplated 
research  and  development  work  for  the 
Supplemental  Study  is  to  be  carried  out 
imder  contract  with  the  foregoing 
Participants  by  M.W.  Kellogg  Company, 
601  Jefferson  Avenue,  Houston.  TX 
77002.  The  purpose  of  the 
Supplement  Study  is  to  investigate  the 
feasibility  of  establishing  a  vessel  as  a 
floating  LNG  facility  designed  to  liquefy 
and  export  approximately  one  hundred 
twenty  to  one  hundred  forty  (120-140) 
million  standard  cubic  feet  of  liquefied 
natural  gas  per  day.  The  objectives  of 
the  Supplemental  Study  are  to  select  a 
low  cost  plant  and  determine  the 
preferred  liquefaction  process  and 
vessel  configuration,  and  then  to 
develop  a  preliminary  production  vessel 
description  and  definition;  a  conceptual 
design  basis  for  the  producticoi  vessel, 
e.g.,  capacity,  equipment  layout,  feed 
gas.  etc.;  and  a  preliminary  capital  and 
preliminary  operating  cost  estimate  for 
theproduction  vessel. 

The  Participants  intend  to  file 
additional  written  notification 
disclosing  all  changes  in  the 
memberahip  of  the  group  of  Participants 
involved  in  this  Supplemental  Study. 

Information  on  the  Supplemental 
Study  may  be  obtained  from  Robert  J. 
Motal,  Chevron  Research  and 
Technology  Company,  100  Chevron 
Way,  #50-4314,  Richmond,  CA  94802- 
0627. 

On  May  15, 1995,  GURF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  purauant  to  Section  6(b)  of  the 
Act  on  June  20, 1995  (60  FR  32170). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-28340  Filed  11-4-96;  8:45  am] 

BILUNQ  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199a^>-Mlnne80ta  Mining  and 
IManufaeturing  Company 

Notice  is  hereby  given  that,  on 
September  16, 1996,  purauant  to  Section 
6(a)  of  the  National  Cooperative 


Research  and  Prodiiction  Act  of  1993, 
15  U.S.C  4301  et  seq.  ("the  Act"). 
Minnesota  Mining  and  Manufacturing 
Company  ("3M")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  natxue  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plainti&  to 
actual  damages  under  specified 
drcimistances.  Piu^uant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Duke  Engineering  &  Services.  Inc., 
Charlotte,  NC;  The  Univereity  of 
Chicago  as  operator  of  Argonne  National 
Laboratory,  Argonne,  IL;  Florida 
International  University,  Miami,  FL;  ICF 
Incorporated.  Fairfax.  VA; 
Commonwealth  Edison  Company. 
Chicago,  IL;  and  Miimesota  Mining  and 
Manufacturing  Company,  St.  Paul,  MN. 

The  purpose  of  the  venture  is  to 
develop  and  demonstrate  various 
technologies  that  may  be  useful  for 
remediation  of  nuclear  and  non-nuclear 
hazardous  conditions  at  various 
facilities,  including  site  specific 
remediation  at  Argonne  National 
Laboratory  under  agreement  with  the 
U.S.  Department  of  Energy. 
ConsUnoe  K.  RobinsiMi, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-28336  Filed  11-4-96;  8:45  am] 

BILUNQ  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Coopsrativs  Rssearch  and  Production 
Act  of  1993;  National  Electronics 
Manufacturing  Inltiativs 

Notice  is  hereby  given  that,  on  Jime  6. 
1996,  pursuant  to  §  6(a)  of  the  National 
Cooperative  Research  and  Production 
Act  of  1993,  15  U.S.C.  4301  et  seq.  ("the 
Act"),  the  National  Electronic 
Manufactxuing  Initiative  ("NEMI")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
memberahip.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  sjjecified  circumstances. 
Specifically,  the  identities  of  the  new 
membere  are  as  follows:  3M.  St.  Paul. 
MN;  Asymtek.  Carlsbad,  CA;  BTU, 
North  Billerica,  MA;  Celestica,  Inc., 
North  York,  Ontario.  CANADA;  CTS 
Corporation.  Elkhart.  IN;  CybeiOptics. 
Minneapolis,  MN;  Dexter  Corporation, 
Industry,  CA;  Eveready  Battery 
Company,  Westiake,  OH;  Georgia 
Institute  of  Technology.  AUanta,  GA; 
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Hughes  Electronics.  Malibu.  CA:  Merix 
Corporation.  Forast  Grove.  OR;  Mitron 
Corporation.  Portiand.  OR;  National 
Canter  for  Manufacturing  Sciences.  Ann 
Arbor,  MI;  Three-Five  Systems,  Inc. 
Tempe.  AZ;  Universal  Instruments 
Corporation.  Binghamton,  NY;  and  View 
En^eering.  Ina.  Ann  Arbor,  MI. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  joint  venture. 
Membership  in  this  ventiire  remains 
open.  NEMI  intends  to  file  additional 
written  notifications  disclosing  all 
membership  changes. 

On  June  6, 1096.  NEMI  filed  ito 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
EegiMer  pursuant  to  section  6(b)  of  the 
Act  on  June  28. 1996  (61  FR  33774). 
iK. 


Dinctar  of  Operations,  Antitnitt  Division. 
IFR  Doc  96-28341  Filed  11-4-96;  8:45  am] 
OOOa  441S-S1-M 


Immigration  and  NaturvBiatton  Servloe 

Agency  Information  CoH«ctlon 
AcUvnioa:  ExtMiaion  of  Exlatlng 
Collactlon;  Comment  Raquoat 

ACTION:  Notice  of  information  collection 
under  review;  petition  for  alien  relative. 


Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Kagiater  on  August  9, 1996,  at  61  FR 
41654.  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
commenU  until  December  5. 1996.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
re«»onae  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office. 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention.  Department  Clearance 
Officer.  Suite  850.  1001  G  Street,  NW.. 
Washington.  EX:  20530.  Additionally, 


comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  propoeed  collection  of 
information  should  address  one  or  mora 
of  the  following  four  points: 

(1)  Evaluate  whether  the  propoeed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctiona  of  the  agency,  including 
whether  the  infbnnation  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  informatiqn. 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality.  utiUty.  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  InfiMmation 
CoUectkm 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Petition  for  Alien  Relative. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  1-130.  Adjudications 
Division,  Immigration  and 
Naturalizaticm  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  tmef 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
on  this  form  will  be  used  to  determine 
eligibility  for  benefits  sought  for 
relatives  of  United  States  citizens  and 
lawful  permanent  residents. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  918,750  respondents  at  30 
minutes  (.500)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  459.375  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850.  Washington  Center 
1001  G  Street,  NW.,  Washington,  DC 
20530. 


Oiled:  Octobv  31, 1096. 
■•bsHB-BriB^ 

Department  Oeamnce  Officer.  United  States 
Department  t^fustice. 
(FR  Doc  96-28360  FUed  11-4-98: 8:45  am) 
I  oooe  «4i«-ts-M 


HA710IIAL  TRANSPORTAHON 
SAFETY  BOARD 

SunahinaActMaallng 


I  AND  OATlt:  9:30  a.m.,  Wednesday. 
November  13, 1996. 
PLACE:  The  Boerd  Room,  5th  Floor.  490 
LTnfant  Plaza.  S.W..  Washington.  D.C 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  OONSIOEnED: 

6638B — Aviation  Accident  Report: 
American  Airlines.  Inc..  McDonnell 
Douglas  MD-83,  N566AA.  East 
Granby,  Connecticut.  November  12, 
1995. 

6768 — Railroad  Special  Investigation 
Report:  Steam  Locomotive  Firebox 
Explosion  on  the  Gettysbui^  Railroad 
Near  Gardners.  Pennsylvania.  June  16. 
1995. 

NEWS  MEDIA  CONTACT:  Telephone: 
(202)  314-6100. 

ron  MORE  MFORMATKM  CONTACT:  Bee 

Hardesty.  (202)  314-6065. 
Dstsd:  Novsmbsr  1. 1996. 

BMHankrty. 

Federal  Register  Liaison  Officer. 

(FR  Doc  96-28514  FUed  11-1-96;  11:25  am] 


NUCLEAR  REGULATORY 
COMM»8ION 

(Docket  Noa.  6»-M7  and  60-38q 


Pannaytvania 
Company; 
•  of 


fbr  a  Hearing 


and  Light 
ofConaldaratlonof 
to  Facility 
and  Opportunity 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22  issued  to  the 
Pennsylvania  Power  and  Light  Company 
(PPftL  or  the  licensee)  for  operaticm  of 
the  Susouehanna  Steam  Electric  Station 
(Susquehanna,  SSES).  Uniu  1  and  2, 
located  in  Luzerne  County, 
Pennsylvania. 

The  propoeed  amendments,  requested 
by  the  licensee  in  a  letter  dated  August 
1, 1996.  would  represent  a  full 
conversion  from  the  current  Technical 
Specifications  (TSs)  to  a  set  of  TS  based 
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on  NUREG-1433.  Revision  1,  "Standard 
Technical  Specifications  for  G«ieral 
Electric  Plants,  BWR/4."  dated  April 
1995.  NUREG-1433  has  been  developed 
through  working  groups  composed  of 
both  NRC  staff  members  and  the  BWR/ 
4  owners  and  has  been  endorsed  by  the 
staff  as  part  of  an  industry-wide 
initiative  to  standardize  and  improve 
TS.  As  part  of  this  submittal,  the 
licensee  has  applied  the  criteria 
contained  in  the  Commission's  "Final 
Policy  Statement  on  Technictil 
Specification  Improvements  for  Nuclear 
Power  Reactors  (final  policy 
statement),"  pubUshed  in  the  Fedo-al 
Register  on  July  22, 1993  (58  FR  39132), 
to  the  current  Susquehanna  TSs,  and. 
using  NUREG-1433  as  a  basis, 
developed  a  proposed  set  of  improved 
TSs  for  SSES.  The  criteria  in  the  final 
policy  statement  were  subsequently 
added  to  10  CFR  50.36,  "Technical 
Specifications."  in  a  rule  change  which 
was  published  in  the  Federal  Register 
on  July  19, 1996  (60  FR  36953)  and 
became  effective  on  August  18. 1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  existing  TSs 
into  four  general  groupings.  These 
groupings  are  characterized  as 
administrative  changes,  relocated 
changes,  more  restrictive  changes,  and 
less  restrictive  changes. 

Administrative  clunges  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operationtd 
requirement.  Tlie  reformatting, 
renumbering  and  rewording  process 
reflects  the  attributes  of  NiniEG-1433 
and  do  not  involve  technical  changes  to 
the  existing  TSs.  The  proposed  changes 
include:  (a)  Providing  the  appropriate 
numbere,  etc.,  for  NUREG-1433 
bracketed  information  (information 
which  must  be  supplied  on  a  plant- 
specific  basis,  and  which  may  change 
from  plant  to  plant),  (b)  identifying 
plant-specific  wording  for  system 
names,  etc.,  and  (c)  changing  NUREG- 
1433  section  wording  to  conform  to    - 
existing  licensee  practices. 

Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
siuveillances  for  structures,  systems, 
components  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  the 
TSs.  Relocated  changes  are  those 
current  TS  requirements  which  do  not 
satisfy  or  fall  within  any  of  the  four 
criteria  specified  in  the  Commission's 
policy  statement  and  may  be  relocated 


to  appropriate  licensee-controlled 
documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in  that 
portion  of  their  August  1, 1996. 
application  titled  "Application  of 
Selection  Criteria  to  the  Susquehanna 
Steam  Electric  Station,  Units  1  and  2 
Technical  Speeifications."  in  Volume  1 
of  the  submittal.  The  affected  structures, 
systems  components  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assiuned  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structiires,  systems, 
components  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  docimients 
such  as  the  Final  Safety  Analysis  Report 
(FSAR),  the  BASES,  the  Technical 
Requirements  Manual  (TRM)  or  plant 
procedures.  Changes  made  to  these 
documents  will  be  made  purauant  to  10 
CFR  50.59  or  other  appropriate  control 
mechanisms.  In  addition,  the  affected 
structures,  systems,  components  or 
variables  are  addressed  in  existing 
surveillance  procedures  which  are  also 
subject  to  10  CFR  50.59.  These  proposed 
changes  will  not  impose  or  eliminate 
any  requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility.  These  more 
stringent  requirements  do  not  result  in 
operation  that  will  alter  assimiptions 
relative  to  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structiues,  systems 
and  components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
current  SSES  TSs  that  is  more  restrictive 
than  the  corresponding  requirement  in 
NUREG-1433  vdiich  the  licensee 
proposes  to  retain  in  the  ITS,  they  have 
provided  an  explanation  of  why  they 
have  concluded  that  retaining  the  more 
restrictive  reqiiirement  is  desirable  to 
ensure  safe  operation  of  the  facilities 
because  of  specific  design  features  of  the 
plant. 

Less  restrictive  changes  are  those 
where  current  requirements  are  relaxed 
or  eliminated,  or  new  flexibility  is 
provided.  The  more  significant  "less 
restrictive"  reqiiirements  are  justified  on 
a  case-by-case  basis.  When  requirements 
have  been  shown  to  provide  little  or  no 
safety  benefit,  their  removal  from  the 
TSs  may  be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  die  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 


Owners  Groupw'  comments  on  the 
improved  Standard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1433  were 
reviewed  by  the  staff  and  found  to  be 
acceptable  because  they  are  consistent 
with  current  licensing  practices  and 
NRC  regulations.  The  licensee's  design 
will  be  reviewed  to  determine  if  the 
specific  design  basis  and  licensing  basis 
are  consistent  with  the  technical  basis 
for  the  model  requirements  in  NUREG- 
1433  and  thus  provides  a  basis  for  these 
revised  TSs  or  if  relaxation  of  the 
requirements  in  the  current  TSs  is 
warranted  based  on  the  justification 
provided  by  the  licensee. 
In  addition  to  the  above  changes 
.  related  to  conversion  of  the  current  TSs 
to  be  similar  to  the  ISTSs  in  NUREG 
1433.  the  licensee  has  proposed  to 
change  the  surveillance  frequency  from 
18  to  24  months  for  all  surveillances 
that  are  normally  performed  at  refueling 
outages.  The  proposed  amendments 
would  extend  the  required  frequency  of 
selected  surveillance  requirements  to  24 
months  to  support  the  adoption  of  a  24- 
month  fuel  cycle. 

In  the  application  of  August  1, 1996. 
PP&L  is  aLso  requesting  an  amendment 
to  the  Environmental  Protection  Plan 
(Appendix  B  to  the  operating  licenses) 
for  Susquehanna  Units  1  and  2.  The 
proposed  changes  to  Appendix  B  woidd 
reformat  and  renumber  the 
Environmental  Protection  Plan  to  be 
consistent  with  proposed  changes  to  the 
TSs  (Appendix  A  to  the  hcenses),  to 
incorporate  several  administrative 
changes  associated  with  studies  and 
evaluations  that  have  been  completed 
and  to  clarify  existing  requirements. 
NUREG-1433  does  not  address 
Appendix  B  requirements. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
vtrill  have  made  findings  required  by  the 
Atomic  Eneigy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  December  5, 1996,  the  Ucensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  pierson  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
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Building.  2120  L  Street.  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Osterhout 
Free  Library.  Reference  Department,  71 
-South  Franklin  Street.  Wilkes-Barre. 
Pennsylvania.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
{Mtition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  (>articular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  sp>ecificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
basis  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  infonnatioa  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  jMtitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Tliose  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  f>etitioner 
promptly  so  inform  the  Commission  by 
a  toU-frm  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz.  Director.  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed:  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Regiater  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  to  )ay  Silberg,  Shaw,  Pittman, 
Potts  and  Trowbridge,  2300  N  Street 
NW..  Washington,  DC  20037.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 


publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  dstails  with  respect  to  this 
action,  see  the  application  for  amendments 
dated  August  1, 1996,  which  is  available  for 
public  intpection  at  the  Commiscion's  Public 
Document  Room,  the  Gelman  Building.  2120 
L  Street  NW..  Washington.  DC  and  at  the 
local  public  document  room  located  at  the 
Osterhout  Free  Library.  RofBrence 
Department.  71  South  Franklin  Street. 
Wilkes-Barre,  Pennsylvania. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  (October  1996. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  Stolz, 

Director,  Project  Directorate  1-2.  Division  of 
Reactor  Projects — I/U,  Office  of  Nuclear 
Reactor  Regulation . 

[FR  Doc.  96-28371  Filed  11-4-06;  8:45  am] 
■N.LJNQ  COOC  7«M-«1-r 


NRC  RequlrMTMnts  Regarding 
Mandatory  Review  for  Dedaaalflcation 

AGENCY:  Nuclear  Regulatory 

Conunission. 

ACTION:  Notice  announcing  updates  to 

NRC's  Mandatory  Review  for 

Declassification  requirements. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NKC)  is  updating  its 
requirements  regarding  Mandatory 
Review  for  Declassification  Pursuant  to 
Section  3.6  of  Executive  Order  (E.O.) 
12958.  "Classified  National  Security 
Information."  This  action  is  necessary  to 
inform  the  public  of  these  updates.  This 
notice  also  presents  instructions  for 
submitting  suggestions  or  questions 
regarding  NRC's  information  security 
program. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Lynn  Silvious,  Chief,  Information 
Sectirity  Branch,  Division  of  Security, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Telephone:  (301)  415- 
2214. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  E.O.  12958  published  April  20, 1995 
(60  FR  12925)  and  its  implementing 
directive,  the  NRC  is  updating  its 
mandatory  review  for  declassification  to 
read  as  follows: 

I.  Mandatory  Review  for 
DeclassificatioD  Requirements 

A.  NRC  information  classified  under 
E.O.  12958  or  predecessor  orders  shall 
be  subject  to  a  mandatory  review  for 
declassification  by  NRC,  whenever: 

1 .  The  request  is  made  by  a  United 
States  citizen,  permanent  resident  alien. 
Federal,  State,  or  local  government; 
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2.  The  information  is  not  exempted 
from  search  and  review  under  the. 
Central  InteUigence  Agency  Information 
Act: 

3.  The  information  has  not  been 
reviewed  for  declassification  within  the 
past  2  years;  and 

4.  The  request  describes  the  document 
or  material  containing  the  information 
with  sufficient  specificity  to  enable  NRC 
to  locate  it  with  a  reasonable  amount  of 
effort. 

B.  Any  person  desiring  a  mandatory 
review  for  declassification  of  NRC 
documents  containing  classified 
information  should  address  these 
requests  to  the  Director,  Division  of 
Security,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Requests  need  not  be  made  on  any 
special  form,  nor  does  the  requested 
information  have  to  be  identified  by 
date  er  title,  but  shall,  as  specified  in 
the  E.O.,  describe  the  information  with 
sufficient  specificity  to  enable  NRC  to 
locate  the  records  containing  the 
requested  information  with  a  reasonable 
amount  of  effort. 

C.  The  Director,  Division  of  Security, 
will  acknowledge  receipt  of  the  request 
and  initiate  action  to  obtain  the 
requested  information. 

D.  Responses  to  mandatory 
declassification  review  requests  shall  be 
governed  by  the  amount  of  time 
required  to  process  the  request. 

1.  A  prompt  declassification 
determination  will  be  made  and  the 
requester  notified  accordingly.  If  a 
prompt  declassification  determination 
cannot  be  made,  the  Director,  Division 
of  Security,  will  advise  the  requester  of 
the  additional  time  needed  to  process 
the  request. 

2.  A  final  determination  shall  be  made 
on  each  request  writhin  180  days  from 
the  date  of  receipt,  except  in  unusual 
drcimistances,  in  which  case  the 
Director,  Division  of  Security,  will 
advise  the  requester  of  the  additional 
time  required. 

3.  If  the  NRC  has  reviewed  the 
information  vtdthin  the  past  2  years,  or 
the  information  is  subject  of  pending 
litigation,  NRC  shall  inform  the 
requester  of  this  fact  and  of  the 
requester's  appeal  rights. 

E.  When  information  caimot  be 
declassified  in  its  entirety,  effort  will  be 
made  to  release,  consistent  \ri\h  other 
appUcable  law,  those  declassified 
portions  of  the  requested  information 
that  constitute  a  coherent  segment. 

F.  Upon  the  denial  of  an  initial 
request,  the  Director,  Division  of 
Security,  will  notify  the  requester  of  his/ 
her  rights  to  appeal  the  denial  to  the 
Executive  Director  for  Operations 
(EDO).  The  appeal  shall  be  in  writing. 


addressed  to  the  EDO,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  shall  specify  why 
the  requester  believes  the  information  or 
ma*  arial  does  not  warrant  classification. 
This  appeal  must  be  filed  within  60 
days  erf  receipt  of  the  denial. 

G.  The  EDO  will  normally  render  a 
decision  on  the  matter  within  60 
working  days  follovnng  receipt  of  the 
appeal.  The  EDO  vtrill  notify  the 
requester  in  writing  of  the  final  decision 
and  of  the  reason(s)  for  any  denial.  If 
additional  time  is  required  in  rendering 
a  decision,  the  EDO  will  notify  the 
requester  of  the  additional  time  needed 
and  the  reason  for  the  extension.  If  the 
appeal  has  been  denied,  the  EDO  shall 
notify  the  requester  in  writing  of  the 
right  to  appeal  the  final  NRC  decision  to 
the  Interagency  Security  Classification 
Appeals  Panel  (ISCAP).  The  rules  and 
procedures  for  bringing  mandatory 
declassification  appeals  before  the 
ISCAP  are  published  in  the  March  15, 
1996;  61  FR  10854,  Federal  Register. 
The  appeal  to  the  ISCAP  must  be  filed 
within  60  days  of: 

1.  The  date  of  the  final  NRC  decision; 

2.  The  NRC's  failure  to  notify 
requester  of  the  status  of  the 
classification  challenge  within  120  days 
of  its  filing;  or 

3.  The  NTRC's  failure  to  notify 
requester  of  the  status  of  the  appeal 
vnthin  90  days  of  the  filing  of  the 
appeal. 

H.  If  the  ISCAP  reverses  a  final  NRC 
decision,  NRC  may  petition  the 
President  within  60  days  of  receipt  of  an 
ISCAP  decision  through  the  Assistant  to 
the  President  for  National  Security  . 
Affaire  to  overrule  the  decision  of  the 
ISCAP. 

I.  If  the  NRC  receives  a  mandatory 
review  request  for  declassification  of 
records  in  its  possession  that  were 
originated  by  another  agency,  the  NRC 
shall  forward  the  request,  a  copy  of  the 
records  requested  and  its 
recommendation  for  action  to  that 
agency  for  processing  in  accordance 
with  that  agency's  mandatory  review 
procedures.  In  those  instances  where 
the  origiaating  agency  does  not  want 
their  identity  disclosed  or  the  existence 
or  nonexistence  of  the  requested 
information  is  itself  classifiable  imder 
the  provisions  of  the  E.O.,  NRC  will 
advise  the  requester  accordingly. 

J.  Except  as  provided  in  Paragraphs  1, 
2,  and  3  below,  a  mandatory  review  for 
declassification  request  for  classified 
records  in  NRC's  possession  which 
contain  foreign  government  information 
shall  be  processed  in  accordance  with 
the  provisions  of  this  section. 

1.  If  the  NRC  initially  received  or 
classified  the  foreign  government 


information,  the  NRC  shall  be 
responsible  for  making  a 
declassification  determination  after 
consultatitm  with  concerned 
governments/agencies. 

2.  If  the  NRC  did  not  initislly  receive 
or  classify  the  foreign  government 
information,  the  NRC  shall  refer  the 
request  to  the  agency  that  received  or 
classified  the  foreign  government 
information  for  appropriate  action. 

3.  Consultation  with  the  foreign 
originator  through  appropriate  channels 
may  be  necessary  before  final  action  on 
the  request. 

K.  If  the  NRC  receives  a  mandatory 
review  request  for  declassification  of 
records  in  its  possession  that  pertain  to 
cryptologic  information  or  information 
concerning  inteUigence  activities 
(including  sptecial  activities)  or 
intelUgence  sources  or  methods,  it  shall 
be  processed  solely  in  accordance  with 
special  procedures  issued  by  the 
Secretary  of  Defense  and  the  Director  of 
Central  biteUigence,  respectively. 

L.  Charges  for  services  (e.g.,  locating 
and  reproducing  copies  of  records)  will 
be  made,  when  deemed  applicable,  in 
accordance  with  NRC  regulations  and 
will  be  consistent  with  charges  for 
information  requested  under  section 
9701  of  title  31,  United  SUtes  Code  and 
the  NRC's  regulations  implementing  the 
Freedom  of  Information  Act  (10  CFR 
9.35 — DupUcation  Fees),  or  the  Privacy 
Act  (10  CFR  9.85— Fees). 

n.  Instructiinis  for  Submittiiig 
Suggeations  or  QnestiGiu  Ragarding 
NRCs  Information  Security  Program 

Requirements  regarding  the  NRC's 
Information  Security  Prt>gram  are 
contained  in  NRC  Management 
Directive  12,  "Security."  Copies  of 
individual  sections  of  Management 
Directive  12  are  available  for  review  and 
copying  for  a  fee,  at  the  NRC'S  PubUc 
Document  Room,  2120  L  Street,  NW, 
Lower  Level,  Washington,  DC  20555- 
0001.  Suggestions  or  questions 
regarding  NRC's  Information  Security 
Program  should  be  submitted  in  writing 
to  the  U.S.  Nuclear  Regulatory 
Commission,  Director,  Division  of 
Security,  Washington,  DC  20555-0001. 

Dated  at  Rockville.  Maryland,  this  28tb  day 
of  October  1996. 

For  the  Nuclear  Ragulatory  Commission. 
Jamn  M.  Taylor, 
Executive  Director  fm-  Operations. 
[FR  Doc.  96-28373  Filed  11  4  06;  8:45  am] 
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Cofnmltlee  on  Nucleef 


DiscuMioD  of  IntaragBocy  Imum  (CloMd — 
Ex.9) 


The  agenda  of  the  88th  meeting  of  the 
Advisoty  Conunittee  on  Nuclear  Waste 
(ACNW)  scheduled  for  November  12 
and  13.  1996.  in  Room  T-2B3.  at  11545 
Rockville  Pike.  Rockville.  Maryland  is 
being  revised  to  include  a  closed  session 
to  discuss  the  qualifications  of  potential 
new  ACNW  members.  A  portion  of  this 
session  may  be  closed  to  public 
attendance  to  diaoiss  information  the 
release  of  which  wodld  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C 
552b(c)(6).  All  other  items  pertaining  to 
this  meeting  remain  the  same  as 
published  in  the  Federal  Register  on 
Tuesday,  October  29.  1996  (61  FR 
55832). 

For  further  information  contact:  Mr. 
Richard  K.  Major.  Chief.  Nuclear  Waste 
Branch  (telephone  301/415-7366). 
between  8:00  a.m.  and  5:00  p.m.  EDT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  Fed  World  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  October  30. 19W. 
Aadrsw  L.  Betes, 

Advisory  Committae  Management  Officer. 
[FR  Doc  96-28370  Filed  11-4-96:  8:45  am) 


Sunshine  Act  Meeting 

AOENCY  HOLOmQ  THC  MEETINQ:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  November  4. 11. 18. 

and  25. 1996. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIOEnEO: 

WMkofNov«mber4 

Monday,  November  4 
2:00  p.in. 


Weak 


11— Tnlathra 


Wednesday,  November  13 

2:00  p.in. 
Briflfing  od  Control  and  Accountability  of 

LiceniMd  Devices  (Public  Meeting) 
(Contact:  John  Lubinski.  310-41S-7868) 
3:30  p.m. 
Afflimation  Session  (Public  Meeting]  (if 
needed) 

Thursday.  November  14 

2:00  p.m. 
Briefing  on  Spent  Fuel  Pool  Study  (Public 

Meeting) 
(Contwrt:  Ernie  Romi.  301-41S-7379) 
3:30  p.m. 
Discussion  of  Management  Issues 
(Qoeed— Ex.  2) 

Weak  of  Neveaabar  IS— Teitf ativa 

Thursday,  November  21 

9:00  a.m. 
A£Hrmation  Session  (Public  Meeting)  (if 
needed) 
1:30  p.m. 
Briefing  by  DOE  on  International  Nuclear 
Safety  Program  (Public  Meeting) 
3:00  p.m. 
Discussion  of  Management  Issues 
(Goaed— Ex.  2) 

Friday,  November  22 

1:30  p.m. 
Briefing  on  Integrated  Materials 
Performance  Evsluabon  Program  (Public 
Meeting) 
(Contact:  Don  Cool.  301-415-7197) 

Weak  of  Novaabar  25— Taotative 

Wednesday,  November  27 

11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— <301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at: 

http://www.nrc.gov/SECY/8mj/8chedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 

Department  of  Agriculture 


longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Seaetary,  Attn:  Opwations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh9nrc.gov  or 
dkwOnrc.gov. 

Dated:  November  1. 1996. 

Wmam  M.  Hill  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc  96-28582  Filed  11-1-46;  2:52  pm| 


PRESIDENTS  COUNCIL  ON 
INTEQItfTY  AND  EFFICIENCY 

Senior  Executive  Service  Performance 
Review  Board  Membership 

AOENCY:  President's  Council  on  Integrity 
and  Efficiency  (PCIE). 
ACTION:  Correction  notice. 

SUMMARY;  This  doomient  corrects  a 
technical  error  that  appeared  in  the 
October  10. 1996  Federal  Register 
notice  (61  FR  53242)  setting  forth  the 
names  and  titles  of  the  current 
membership  of  the  PCIE  Performance 
Review  Board. 
EFFECTIVE  DATE:  November  5. 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
J.  Schaer.  (202)  619-0089. 
SUPPLEMENTARY  MFORMATXM:  On 
October  10, 1996,  we  published  a  notice 
in  the  Federal  Register  that  updated  the 
names  and  titles  of  those  individuals 
who  are  current  members  of  the  PdE 
Senior  Executive  Service  Performance 
Review  Board.  As  published,  the 
portion  of  the  notice  listing  the 
Department  of  Agriculture 
representatives  contained  an 
inadvertent  technical  error.  As  a  result, 
the  Department  of  Agriculture  section  is 
being  corrected  to  read  as  follows: 


Mennber 


Joyce  Fleiactvnen  ... 

Paula  F.  Hayes  

James  R.  EtbM  

Richard  0.  Long 

Rot)ert  W.  Young.  Jr 
Craig  L  Beauctamp 

Christine  Jung 

Jon  E.  Novak  


Tide 


Deputy  Inspector  General. 

Assistant  Inspector  General  hy  Policy  Oevetopmeni  and  Resources  ManagsmenL 

Ass«tanl  Inspector  Germal  for  Audit 

Deputy  Asaistart  Inspector  General  lor  Audit 

Deputy  Assistant  Inspector  General  for  AuckL 

Assistanl  Inspector  General  for  Investigatiortt. 

Deputy  Assistanl  Inspector  General  lor  Investigations. 

Deputy  Assistant  Inspector  Generaa  tor  Invesbgations. 
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Dated:  October  21, 1996. 

Juae  Gifafaa  Brawn, 

Inspector  General,  Department  of  Health  and 
Human  Services;  and  Vice  Chair,  PCIE. 

[FR  Doc  96-28376  Filed  11-4-96: 8:45  am] 


SECURITIES  AND  EXCHANGE 


Propoeed  CoNectton;  Comment 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
foUowing  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  ProposaUs) 

(1)  Collection  title:  Statement  of 
Authority  to  Act  for  Employee 

(2)  Fonn(s)  submitted:  SI-10 

(3)  OMB  Number:  3220-0034 

(4)  Expiration  date  of  current  OMB 
clearance:  December  31. 1996 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection 

(6)  Respondents:  Individuals  or 
households.  Business  or  other  for-profit 

(7)  Estimated  annual  number  of 
respondents:  400 

(8)  Total  annual  responses:  400 

(9)  Total  annual  reporting  hours:  300' 

(10)  Collection  description:  Under  20 
CFR  335.2,  the  Raibt>ad  Retirement 
Board  (RRB)  accepts  claims  for  sickness 
benefits  by  other  than  the  sick  or  injured 
employees,  provided  the  RRB  has  the 
information  needed  to  satisfy  itself  that 
the  delegation  should  be  made. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  fitxn  Chuck 
Mierzwa,  the  agency  clearance  ofBcer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget.  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 

(FR  Doc  96-28347  Filed  11-4-96;  8:45  am) 
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Upon  Written  Request,  Copies 
Available  From  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washkigton,  DC 
20549. 

Extension 

Form  13F— SEC  File  No.  270-22— 
OMB  Control  No.  3235-0006. 

Rule  204-3— SEC  File  No.  270-42— 
OMB  Control  No.  3235-0047. 

Reinstatement 

Rule  6a-3— SEC  File  No.  270-15— 
OMB  Control  No.  3235-0021. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summaries  of  collections  for 
public  comment. 

Form  13F  is  used  by  certain  large 
'  investment  managers  to  report  quarterly 
with  respect  to  certain  securities  over 
which  they  exercise  investment 
discretion.  Each  report  takes  about  24.6 
hours  to  fill  out. 

It  is  estimated  that  approximately 
1.804  institutional  investment  managers 
are  subject  to  the  rule.  Each  re[>orting 
manager  files  Form  13F  quarterly.  It  is 
estimated  that  compliance  with  the 
Form  13F  imposes  a  total  annual  burden 
per  manager  of  approxinutely  98.4 
hours.  The  total  annual  burden  for  all 
managers  is  estimated  at  177.513.6 
hours. 

Rule  203—4  requires  an  investment 
adviser  to  deliver  or  offer  to  deliver  to 
clients  a  written  disclosure  containing 
specified  information  concerning  the 
background  and  business  practices  of 
the  adviser.  Investors  need  this 
information  to  determine  whether  to 
retain  or  continue  to  employ  the 
investment  adviser. 

There  are  22.500  investment  advisers 
subject  to  this  rule.  It  is  estimated  that 
the  burden  resulting  firom  the  rule  is 
551.250  total  annual  hours. 

Rule  6a-3  requires  a  registered  or 
exempted  exchange  to  file  with  the 
Commission  (i)  notification  of  any 
action  that  renders  its  applicatron  or 
annual  amendment  inaccurate,  (ii) 
material  it  issues  or  makes  available  to 
members,  and  (iii)  a  monthly  report 
concerning  the  activities  on  the 
exchange. 

There  are  8  registered  exchanges  and 
1  exempted  exchange  that  must  comply 
with  Rule  6a-3.  Eadi  of  these  9 


respondents  file  supplemental 
information  under  Rule  6a-3 
approximately  25  times  each  year,  for  a 
total  of  225  annual  responses.  Eadi 
response  requires  no  more  than  one-half 
hour.  Thus,  the  total  compliance  burden 
for  registered  and  exempted  exchanges 
per  year  is  112.5  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  tiie 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biutlen  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549. 

Dated:  October  25, 1996. 
Mai^garet  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc  96-28311  Filed  11  4  06;  8:45  am] 
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Request  for  Public  Comment 

Upon  Written  Request,  Copies 
Available  From  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Existing  Collection  In  Use  Without  an 
OMB  Number 

Rule  15c2-l— SEC  File  No.  270-418— 
OMB  Control  No.  3235— new. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  etseq.],  the  Securities 
and  Exchange  Commission 
("Commission")  is  pubUshing  the 
following  summary  of  collection  for 
public  comment. 

Rule  15c2-l  prohibits  the 
commingling  under  the  same  lien  of 
securities  of  margin  customers:  (a)  with 
other  customers  without  their  written 
consent;  and  (b)  with  the  broker  or 
dealer.  The  rule  also  prohibits  the 
rehypothecation  of  customers'  margin 
securities  for  a  sum  in  excess  of  the 
customer's  aggregate  indebtedness.  See 
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Securities  Exchange  Act  Release  No. 
2690  (November  15.  1940);  Securities 
Exchange  Act  Release  No.  9428 
(December  29.  1971).  Pursuant  to  Rule 
15c2-l.  respondents  must  collect 
information  neces.sary  to  prevent  the 
rehypothecation  of  customer  account  in 
contravention  of  the  rule,  issue  and 
retain  copies  of  notices  of  hypothecation 
of  customer  accounts  in  accordance 
with  the  rule,  and  collect  written 
consents  from  customers  in  arxordance 
with  the  rule.  The  information  is 
necessary  to  ensure  compliance  with  the 
rule,  and  to  advise  customers  of  the 
rule's  protections. 

There  are  approximately  258 
respondents  per  year  [i.e.,  broker- 
dealers  that  carry  or  clear  customer 
accounts  that  also  have  bank  loans)  that 
require  an  aggregate  total  of  5.805  hours 
to  comply  with  the  rule.  Each  of  these 
approximately  258  registered  broker- 
dealers  makes  an  estimated  45  annual 
responses,  for  an  aggregate  total  of 
11,610  responses  per  year.  Each 
response  takes  approximately  0.5  hours 
to  complete.  Thus,  the  total  compliance 
burden  per  year  is  5.805  burden  hours. 
The  approximate  cost  per  hour  is  $20. 
resulting  in  a  total  cost  of  compliance 
for  the  respondents  of  Si  16,100  (5.805 
hours  @  $20  per  hour). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  coileciion 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director.  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  5th  Street.  N.W.. 
Washington.  DC  20549. 

Dated:  October  29. 1996. 
Margarat  H.  McFarUiul, 
Deputy  Secretary. 

(FR  Doc.  96-28317  Filed  11-4-96;  8:45  ami 
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Request  for  PiMIc  Comment 

Upon  Written  Request.  Copies  Available 

From: 
Securities  and  Exchange  Commission, 

Office  of  Filings  and  Information 

Services.  Washington.  D.C.  20549 
Extension: 
Rule  2a-7— SEC  File  No.  270-258— 

OMB  Control  No.  3235-0268 
Rule  17a-7— SEC  File  No.  270-238— 

OMB  Control  No.  3235-0214 
Rule  17e-l— SEC  File  No.  27Q-224— 

OMB  Control  No.  323S-0217 
Rule  19a-l— SEC  File  No.  270-240— 

OMB  Control  No.  3235-0216 
Rule  31a-l--SEC  File  No.  270-173— 

OMB  Control  No.  3235-^178 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use.  3501  et  seq).  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  for  public 
comment  the  follomng  summary  of 
previously  approved  information 
collection  requirements. 

Rule  2a-7  (17  CFR  270.2a-7)  under 
the  Investment  Company  Act  of  1940 
(15  use.  80a-l  et  seq.)  ("Act")  governs 
money  market  funds.  The  rule  exempts 
money  market  funds  from  the  valuation 
requirements  of  the  Act.  and,  subject  to 
certain  risk-limiting  conditions,  permits 
money  market  funds  to  use  the 
"amortized  cost  method"  of  asset 
valuation  or  the  "penny-rounding 
method"  of  share  pricing. 

Rule  2a-7  imposes  certain 
recordkeeping  and  reporting  obligations 
upon  money  market  funds.  The  board  of 
directors  of  a  money  market  fund  must 
establish  written  procedures  designed  to 
stabilize  the  fund's  net  asset  value. 
These  procedures  typically  address 
various  aspects  of  the  fund's  operations. 
The  fund  must  maintain  and  preserve 
for  six  years  a  written  copy  of  these 
procedures.  Additionally,  the  fund  must 
maintain  and  preserve  for  six  years  a 
written  record  of  the  board's 
considerations  and  actions  taken  in 
connection  with  the  discharge  of  its 
res|>onsibilities,  to  be  included  in  the 
board's  minutes.  The  fund  must  also 
maintain  and  preserve  for  three  years 
written  records  of  certain  credit  risk 
analyses,  evaluatioiis  with  respect  to 
securities  subject  to  puts,  and 
determinations  with  respect  to 
adjustable  rate  securities  and  asset 
backed  sdcxirities.  If  the  board  takes 
action  with  respect  to  defaulted 
securities,  events  of  insolvency,  or 
deviations  in  share  price,  the  hind  must 
file  with  the  Commission  an  exhibit  to 
Form  N-SAR  describing  the  nature  and 
circumstances  of  such  action.  In  the 
event  of  certain  defoult  or  insolvency 
events,  the  fund  must  notify  the 


Commission  of  the  event  and  the  actions 
the  fund  intends  to  take  in  response  to 
the  situation.  As  a  matter  of  sound 
business  practices,  the  board  must 
develop  and  maintain  certain  additional 
procedures  and  records  to  ensure 
compliance  with  the  risk-limiting 
conditions  of  Rule  2a-7. 

It  is  estimated  that  approximately 
1,345  money  market  funds  are  subject  to 
the  rule  each  year.  It  is  further  estimated 
that  compliance  with  the  rule's 
recordkeeping  and  reporting 
requirements  imposes  an  average  annual 
burden  per  money  market  fund  of 
approximately  146  hours,  so  that  the 
total  annual  burden  for  all  money 
market  funds  would  be  196,371  hours. 

Rule  17a-7  (17  CFR  270.17a-7)  under 
the  Act  requires  registered  investment 
companies  to  keep  various  records  in 
connection  with  certain  purchase  or  sale 
transactions  between  investment 
companies  and  certain  of  their  affiliates. 
The  annual  burden  of  meeting  this 
requirement  is  estimated  to  be  about  one 
hour  for  each  of  an  estimated  500 
recordkeepers  that  enter  into  subject 
transactions  each  year,  for  a  total  annual 
burden  of  500  hours. 

Rule  17e-l  (17  CFR  270.17e-l)  under 
the  Act  governs  the  remuneration  a 
broker  afBliated  with  an  investment 
company  may  receive  in  coruiection 
with  securities  transactions  by  the 
investment  company.  The  rule  requires 
an  investment  com{>any'8  board  of 
directors  to  establish,  and  review,  as 
necessary,  procedures  reasonably 
designed  to  provide  that  the 
remuneration  to  an  afHliated  broker  is  a 
fair  amount  compared  to  that  received 
by  other  brokers  in  connection  with 
transactions  in  similar  securities  during 
a  comparable  period  of  time.  Each 
quarter,  the  board  must  determine  that 
all  transactions  effected  pursuant  to  the 
rule  during  the  preceding  quarter 
complied  with  the  established 
procedures.  Rule  17e-l(c)  also  requires 
the  investment  company  to  (i)  maintain 
permanently  a  written  copy  of  the 
procedures  adopted  by  the  board  for 
complying  with  the  requirements  of  the 
rule;  and  (ii)  maintain  for  a  period  of  six 
years  a  written  record  of  eadi 
transaction  subject  to  the  rule  setting 
forth  the  amount  and  source  of  the 
commission,  fee  or  other  remuneration 
received;  the  identity  of  the  broker;  the 
terms  of  the  transaction;  and  the 
materials  used  to  determine  that  the 
transactions  were  effected  in 
compliance  with  the  procedures 
adopted  by  the  board. 

The  Commission  estimates  that 
approximately  1,462  funds  rely  upon 
Rule  17e-l  each  year.  The  total  average 
annual  burden  for  Rule  17e-l  per 
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respondent  is  estimated  to  be  10  hours, 
for  a  total  aimual  burden  of  14,620 
hours. 

Rule  19a-l  (17  CFR  270.19a-l)  under 
the  Act  sets  forth  specific  requirements 
for  the  information  which  must  be 
included  in  statements  made  pursuant 
to  Section  19(a)  by  registered 
management  investment  companies 
(funds).  The  rule  requires  that  the 
statement  indicate  what  portions  of  the 
pajnnent  are  made  from  net  income,  net 
profits  and  paid-in  capital.  When  any 
part  of  the  payment  is  made  from  net 
profits,  Rule  19a-l  requires  that  the 
statement  disclose  certain  other 
information  relating  to  the  appreciation 
or  depreciation  of  portfolio  securities.  If 
an  estimated  portion  is  subsequently 
determined  to  be  significantly 
inaccurate,  a  correction  must  be  made 
on  a  statement  made  pursuant  to 
Section  19(a)  or  in  the  first  report  to 
shareholders  following  the  discovery  of 
the  inaccuracy. 

It  is  estimated  that  approximately 
3,000  funds  are  subject  to  the  rule  each 
year.  It  is  estimated  that  compliance 
with  the  rule's  requirements  imposes  a 
total  annual  burden  per  fund  of 
approximately  30  minutes.  The  total 
annual  burden  for  all  funds  is  estimated 
at  1,500  hours. 

Rule  31a-l  (17  CFR  270.31a-l)  imder 
the  Act  requires  registered  investment 
companies,  and  every  underwriter, 
broker,  dealer  or  investment  adviser 
which  is  a  majority-owned  subsidiary  of 
a  registered  investment  company,  to 
maintain  and  keep  current  accounts, 
books  and  other  documents  which 
constitute  the  record  forming  the  basis 
for  financial  statements  required  to  be 
filed  pursuant  to  Section  30  (15  U.S.C. 
80a-29)  of  the  Act  and  of  the  auditor's 
certificates  relating  thereto.  The  rule 
lists  specific  records  to  be  maintained 
by  registered  investment  companies. 
Tbe  rule  also  requires  certain 
underwriters,  brokers,  dealers, 
depositors  and  investment  advisers  to 
maintain  such  records  as  they  are 
required  to  maintain  under  federal 
securities  laws. 

It  is  estimated  that  Rule  31a-l 
imposes  an  average  burden  of 
approximately  5,260  hours  annually  per 
investment  company.  It  is  further 
estimated  that  approximately  5,000 
investment  companies  are  subject  to  the 
rule  each  year,  so  that  the  total  annual 
burden  for  all  investment  companies 
would  be  26.300,000  hours.  Most  of  the 
records  required  to  be  maintained  by  the 
rule  are  the  type  that  generally  would  be 
maintained  as  a  matter  of  good  business 
practice  and  to  prepare  the  investment 
company's  financial  statements. 


Written  comments  are  requested  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  N.W., 
Washington,  DC  20549. 

Dated:  October  15, 1996. 
Margaret  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  96-28389  Filed  11-4-96;  8:45  am] 

BiLUNG  COM  asio-ei-M 


Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  From  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension 

Form  N-17D-1— SEC  File  No.  270- 
231— OMB  Control  No.  3235-0229. 

Rule  18f-l  and  Form  N-18F-1— SEC 
File  No.  270-187— OMB  Control  No. 
3235-0211. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
previously  approved  information 
collection  requirements: 

Fonn  N-17D-1  is  used  by  small 
business  investment  companies  and 
banks  affiliated  therewith  to  report  any 
loan  or  advance  of  credit  to,  or 
acquisition  of  securities  or  property  of, 
a  small  business  concern  or  any 
agreement  to  do  any  of  the  foregoing. 
The  annual  burden  of  filling  out  the 
form  is  approximately  5  hours  per 
response. 

Rule  18f-l  enables  a  registered  open- 
end  management  investment  company 
("fimd")  that  may  redeem  its  securities 


in  kind,  by  making  a  cme-time  election, 
to  commit  to  make  cash  redemptions 
pursuant  to  certain  requirements 
without  violating  section  lB(f)  of  the 
Investment  Company  Act  of  1940.  Form 
N-18F-1  provides  the  Securities  and 
Exchange  Commission  notificaticm  of 
this  election.  A  response  takes 
approximately  one  hour.  It  is  estimated 
that  approximately  150  funds  file  the 
form  annually. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  October  17. 1996. 
Mai^aret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  96-28310  Filed  11-4-96:  8:45  am) 

BILUNO  COM  aOIO-01-M 


SutNnission  for  OIMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  From  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 


Revision 

Rule  17a-3— SEC  File  No.  270-26— 
OMB  Control  No.  3235-0033. 

Rule  17a-4— SEC  File  No.  270-198— 
OMB  Control  No.  3235-0279. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  revisions  on 
previously  approved  collections  of 
information: 

Rule  17a-3  requires  exchange 
members,  broker  and  dealers  to  make 
and  keep  current  certain  records  relating 
to  a  broker's  or  dealer's  financial 
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condition  as  well  u  record*  reflecting 
certain  employee  and  principal 
information.  It  is  estimated  that 
approximately  8.500  respondents  will 
comply  with  this  riile  for  a  total  annual 
burden  of  2.542,163  hours. 

Rule  17a-^  requires  exchange 
members,  brokers  and  dealers  to 
preserve  for  prescribed  periods  of  time 
certain  records  reouired  to  be  made  by 
Rule  17a-3.  In  adaition.  Rule  17a-^ 
requires  the  preservation  of  records 
required  to  be  made  by  other 
Commission  rules  and  other  kinds  of 
records  which  firms  make  or  receive  in 
the  ordinary  course  of  business.  These 
include,  but  are  not  limited  to,  bank 
statements,  cancelled  checks,  bills 
receivable  and  payable,  originals  of 
communications,  and  descriptions  of 
various  transactions.  It  is  estimated  that 
approximately  8.500  respondents  will 
comply  with  this  rule  for  a  total  annual 
burden  of  2,158,830  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Sec\irities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell.  Associate  Executive  Director. 
OfRce  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549.  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington.  D.C. 
20503. 

Dated:  October  24. 1996. 
Marsarot  H.  McFartand. 

Deputy  Secretary. 

(FR  Doc.  96-28312  Filed  11-4-96;  8:45  am) 

aajjNQ  oooc  stia-ai-M 


Requests  Under  Review  by  Office  of 
Menegement  and  Budget 

Upon  Written  Request,  Copies 
Available  From  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549. 

Revision 

Form  8-K— SEC  File  No.  270-50— 
OMB  Control  No.  3235-0060. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 


request  for  approval  of  revisions  to 
Form  8-K. 

Form  8-K  is  used  to  report 
periodically  currant  events  by  publicly 
reporting  issuers  under  Section  13  or 
15(d)  of  the  Secimties  Exchange  Act  of 
1934.  the  information  is  needed  to 
enable  investors  to  make  informed 
investment  decisions.  Public  companies 
are  the  likely  respondents.  It  is 
estimated  that  11.400  forms  would  be 
filed  annually,  resulting  in  an  estimated 
annual  total  burden  of  59,500  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compUanoe  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell.  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549,  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Informatimi  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Elated:  October  24. 1996. 
Margaral  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  96-28316  Filed  11-04-96:  8:45  am) 

BN^JNQ  OOOS  a»1«-t1-M 


SutNniesion  for  OMB  Review; 
Cofnment  Re(|ueet 

Upon  Written  Request,  Copies  Available 

From: 
Securities  and  Exchange  Commission, 

Office  of  Filings  and  Information 

Services.  Washington,  DC  20549 
Revisions: 
Form  S-1— SEC  File  No.  270-58— 

OMB  Control  No.  3235-0065 
Form  S-2— SEC  File  No.  270-60— 

OMB  Control  No.  323S-0072 
Form  S-3— SEC  File  No.  270-61— 

OMB  Control  No.  3235-0073 
Form  F-1— SEC  File  No.  270-249— 

OMB  Control  No.  3235-0258 
Form  F-2— SEC  File  No.  270-250— 

OMB  Control  No.  3235-0257 
Form  F-3— SEC  File  No.  270-251— 

OMB  Control  No.  3235-0256 
Form  SB-1— SEC  File  No.  270-374— 

OMB  Control  No.  3235-0423 
Form  SB-2— SEC  File  No.  270-366— 

OMB  Control  No.  3235-0418 
Form  10-K— SEC  File  No.  270-48— 

OMB  Control  No.  3235-0063 
Form  10-Q— SEC  File  No.  270-49— 


OMB  Control  No.  3235-0070 

Form  10-KSB— SEC  File  No.  270- 
368— OMB  Control  No.  3235-0420 

Form  10-QSB— SEC  File  Na  270- 
369— C»4B  Control  No.  3235-0416 

Form  10— SEC  File  No.  270-51— OMB 
Control  No.  3235-0064 

Form  10-^6— ^C  File  No.  270-367— 
CM4B  Control  No.  3235-0419 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("CcHnmission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  revisions  to  the 
following  forms: 

Form  S-1  is  used  by  issuers  that  are 
not  eligible  to  use  any  of  the  specialized 
forms  to  register  securities  pursuant  to 
the  Securities  Act  of  1933  ("Securities 
Act").  It  is  estimated  that  1,084  forms 
would  be  filed  annually,  resulting  in  an 
estimated  annual  total  burden  of 
1,373,428  hours. 

Form  S-2  is  used  by  issuers  that  have 
been  reporting  companies  for  three 
years  and  that  have  filed  reports  under 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  for  the  last  12  months. 
It  is  estimated  that  101  forms  would  be 
filed  annually,  resulting  in  an  estimated 
annual  total  burden  of  47,470  hours. 

Form  S-3  is  used  by  issuers  that  have 
reported  under  the  Exchange  Act  for  12 
months,  making  primary  offerings  of 
non-investment  grade  securities,  and 
generally  have  a  public  float  of  $75 
million.  It  is  estimated  that  2,162  forms 
would  be  filed  annually,  resulting  in  an 
estimated  annual  total  burden  of 
860,476  hours. 

Form  F-1  is  used  by  foreign  private 
issuers  registering  securities  under  the 
Securities  Act  that  are  not  eligible  to  use 
other  forms.  It  is  estimated  that  170 
forms  would  be  filed  annually,  resulting 
in  an  estimated  annual  total  burden  of 
317,560  hours. 

Form  F-2  is  used  by  foreign  private 
issuers  that  have  filed  Exchange  Act 
reports  for  36  months  or.  in  some 
instances,  that  have  a  public  float  of  at 
least  S75  million.  It  is  estimated  that 
approximately  5  respondents  would  file 
annually,  resulting  in  ari  estimated 
annual  total  burden  of  2,795  hours. 

Form  F-3  is  used  by  foreign  private 
issuers  that  have  been  Exchange  Act 
reporting  companies  for  12  months  (and 
have  filed  at  least  one  annual  report  on 
the  appropriate  form),  and  if  making 
primary  offerings  of  non-investment 
grade  securities,  generally  have  a  public 
float  of  at  least  $75  million.  It  is 
estimated  that  150  forms  would  be  filed 
annually,  resulting  in  an  estimated 
annual  total  burden  of  24,900  hours. 
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Form  SB-1  is  used  by  small  business 
issuers  registering  up  to  $10  million 
under  the  Securities  Act  in  a  continuous 
12  month  period.  It  is  estimated  that  16 
forms  would  be  filed  annually,  resulting 
in  an  estin^ted  annual  total  burden  of 
11,360  hours. 

Form  SB-2  is  used  by  small  business 
issuers  registering  securities  offerings 
under  the  Securities  Act.  It  is  estimated 
that  381  forms  would  be  filed  annually, 
resulting  in  an  estimated  iininiwl  total 
burden  of  333,756  hours. 

Form  10-K  is  used  by  all  issuere, 
other  than  small  business  issuere,  filing 
annual  reports  under  the  Exchange  Act. 
It  is  estimated  that  6,073  forms  would 
be  filed  annually,  resulting  in  an 
estimated  annual  total  burden  of 
10,463,779  hours. 

Form  10-Q  is  filed  by  all  issuers 
reporting  under  the  Exchange  Act  filing 
quarterly  reports  that  are  not  foreign 
private  issuers  or  small  business  issuers. 
It  is  estimated  that  29,097  respondents 
would  file  annually,  resulting  with  a 
total  annual  burden  of  4,189,968  hours. 

Form  10-KSB  is  used  by  all  small 
business  issuere  reporting  under  the 
Exchange  Act  fiUng  anniul  reports.  It  is 
estimated  that  887  forms  would  be  filed 
annually,  resulting  in  an  estimated 
annual  total  burden  of  1,045,760  hou-s. 

Form  10-QSB  is  used  by  small 
business  issuere  reporting  under  the 
Exchange  Act  filing  quarterly  reports.  It 
is  estimated  that  5,280  forms  would  be 
filed  annually,  resulting  in  an  estimated 
annual  total  burden  of  691,680  hoius. 

Form  10  is  used  by  issuere  registering 
under  the  Exchange  Act  that  are  not 
foreign  private  issuere  or  small  business 
issuere.  It  is  estimated  that  85  forms 
would  be  filed  annually,  resulting  in  an 
estimated  annual  total  burden  of  8,075 
houn. 

Form  10-SB  is  used  by  small  business 
issuere  to  register  under  the  Exchange 
Act  filing  annual  reports.  It  is  estimated 
that  85  forms  would  be  filed  annually, 
resulting  in  an  estimated  annual  total 
burden  of  7,650  houre. 

The  above  information  is  needed  to 
enable  investore  to  make  informed 
investment  decisions.  Public  companies 
are  the  likely  respondents. 

General  comments  regarding  the 
estimated  burden  houre  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  houre  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington.  D.C. 


20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
ASain,  Office  of  Managem«it  and 
Budget,  Room  3208.  New  Executive 
Office  Building,  Washington.  D.C 
20503. 

Dated:  October  21, 1996. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc  96-28388  Filed  11-4-96;  8:45  am) 
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Agency  Meeting 

Notice  is  hereby  given,  purauant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Public  Law  94-409.  that 
the  Sectirities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  November  4, 
1996. 

A  closed  meeting  will  be  held  on 
Tuesday,  November  5, 1996,  at  10:00 
a.m. 

Commissionere.  Counsel  to  the 
Commissionere,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  membere  who  have  an  interest  in 
the  mattere  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in^iis  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (6).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  mattere  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  Usted  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  5, 1996,  at  10:00  a.m.,  will 
be: 

Institution  of  injimctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  mattere  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  October  31. 1996. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  96-28459  Filed  10-31-96;  4:27  pm) 
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8elf-Regtilalory  Orgamzallons;  Notice 
of  FUlng  of  ProijwMd  Rule  Change  and 
Amendntent  Noe.  1, 2,  and  3  to  the 
Propoaad  Rule  Ctwnge  by  ttw 
Ameftean  Stock  Exchange,  Inc., 
Relating  to  Indapandant  Contractora 

October  29. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  U 
hereby  given  that  on  September  27. 
1996.  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  in  below,  which  Items 
Ldve  been  prepared  by  the  self- 
regulatory  organization.  >  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Setf-Rogulatory  OrgmiMtion's 
Statement  irfthe  Terms  of  Substance  of 
the  Proposed  Rule  Cliange 

The  Amex  proposes  to  adopt 
Exchange  Rule  341B,  "Independent 
Contractore."  which  provides  that  the 
Amex  will  not  object  to  the  assertion  of 
"independent  contractor"  status  by  a 
natural  person  who  is  a  (i)  registered 
representative,  (ii)  securities  lending 
representative,  or  (iii)  seciirities  trader  if 
such  status  will  not  preclude  his  or  her 
characterization  and  treatment  as  an 
"employee"  for  purposes  of  the 
Constitution  and  Rules  of  the  Amex. 
The  Amex  also  proposes  to  amraid 
Amex  Rule  341,  "Approval  of 


>  On  October  2, 1996.  the  Amex  amended  iu 
proposal  to  sufamit  the  propoeal  pursuant  to  Section 
19(bM2)  under  Act  See  Letter  from  Claudia 
Crowley,  Special  Counsel,  Legal  and  Regulatory 
Policy,  Amex,  to  Katharine  England,  Assistant 
Director,  Division  of  Market  Regulation 
("Division").  Commission,  dated  October  2, 1996 
("Amendment  No.  1").  On  October  23, 1996,  the 
Amex  amended  its  proposal  to  eliminate 
inconsistencies  between  Amex  Rule  341(a)  and 
Amax  Rule  341,  Commentary  .01.  See  Letter  from 
Claudia  Crowley,  Special  Counsel,  Legal  and 
Regulatory  Policy,  Amex,  to  Katharine  England, 
Assistant  Director,  Division,  Commission,  dated 
October  23, 1996  ("Amendment  No.  2"). 
Specifically,  Amendment  No.  2  deletes  language 
indicating  that  only  officers  of  a  member  must  be 
approved  and  provides  that  registered 
representatives,  securities  lending  representatives, 
securities  traders,  and  direct  supervisors  of  thoee 
persons  must  be  registered  and  apfvoved. 
Amendment  No.  2  also  includes  a  technical  change 
which  clarifies  propoaed  Amax  Rule  341B. 
"Independent  Contractors."  On  October  24, 1996, 
the  Kxrhangii  replaced  an  inconect  reference  to 
Amex  Rule  342  with  a  reference  to  Amex  Rule  320. 
Sea  Letter  from  Claudia  Crowley.  Special  Counsel, 
Legal  and  Regulatory  Policy,  Amex,  to  Yvonne 
Fraticelli,  Attorney,  Division,  Commission,  dated 
October  24, 1996  ("Amendment  No.  3"). 
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Registered  Employees  and  Officers,"  to 
prohibit  members  from  allowing  any 
natural  person  to  perform  regularly  any 
of  the  duties  normally  performed  by  (i) 
a  registered  representative,  (li)  a 
seciirities  lending  representative,  (ill)  a 
secxiritles  trader,  or  (iv)  a  direct 
supervisor  of  (i),  (ii),  or  (ill),  unless  the 
person  has  been  qualified  by,  as  well  as 
registered  with  and  approved  by  the 
Exchange.  2 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  Amex,  and 
at  the  Conunission. 

n.  Self-Regulatory  Organizatioii's 
Statanent  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

Amex  Rules  340,  "Disapproval  of 
Employees."  and  341  govern  the 
requirements  applicable  to  registered 
personnel  of  member  organizations. 
Specifically,  Amex  Rule  340  establishes 
the  Exchange's  general  jurisdiction  over 
all  officers  and  employees  of  members 
and  member  organizations.  ^  Exchange 
Rule  341  specifies  the  requirements 
applicable  to  registered  employees  and 
officers  of  members  and  member 
organizations,  including  examination 
and  qualification  requirements. 

According  to  the  Amex.  in  recent 
years  several  member  organizations 
have  begim  to  utilize  "independent 
contractors"  to  perform  duties 
traditionally  performed  by  registered 
employees.  To  date,  the  Exchange  has 
required  member  organizations  who 
utilize  independent  contractors  to 
provide  a  written  acknowledgement  that 
the  member  organization  will  supervise 


'Cuirantly.  there  is  no  qiuliflcation  exam  for 
Mcuritiet  lending  repraaeatatives. 

'  Amex  Rule  340  allows  the  Amex  to  disapprove 
the  employment,  remuneration  or  term  of 
employment  of  any  employee  of  ■  member  or 
member  organization  or  require  the  termination  of 
employment  of  any  employee  of  a  member  or 
member  organization. 


and  otherwise  be  responsible  for  the 
independent  contractor,  in  the  same 
manner  as  if  he  were  an  employee.  In 
order  to  clarify  the  Exchange's 
requirements  and  to  ensure  that 
independent  contractors  are 
appropriately  subject  to  the  Exchange's 
jurisdiction,  the  Amex  proposes  to 
adopt  new  Exchange  Rule  341B. 

Proposed  Amex  Rule  3413  provides 
that  the  Amex  will  not  object  to  the 
assertion  of  "independent  contractor" 
status  by  a  natural  person  who  is  a  (i) 
registered  representative,  (ii)  securities 
lending  representative,  or  (iii)  securities 
trader  if  such  status  will  not  preclude 
his  or  her  characterization  and 
treatment  as  an  "employee"  for 
purposes  of  the  Constitution  and  Rules 
of  the  Amex  Under  the  proposal,  such 
natural  person  and  the  member 
organization  must  agree  that  the  natural 
person  is  subject  to  the  organization's 
direct,  detailed  supervision,  control  and 
discipline  and,  if  required  by  Amex 
Rule  330,  "Fidelity  Bonds,"  is  covered 
by  its  fidelity  bond.  Onoe  a  member 
organization  approves  a  registered 
person's  "independent  contractor" 
status,  the  following  conditions  must  be 
satisfied: 

•  The  member  organization  provides 
written  assurances  to  the  Exchange  that 
it  will  supervise  and  control  all 
activities  of  the  "independent 
contractor"  effected  on  its  behalf,  to  the 
same  degree  and  extent  tliat  it  regulates 
the  activities  of  all  other  registered 
persons  and  in  a  manner  consistent  with 
Amex  Rule  320,  "Offices,  Approval, 
Supervision,  and  Control;"* 

•  The  member  organization  submits 
to  the  Exchange  a  copy  of  a  written 
agreement  between  the  "independent 
contractor"  and  the  member 
organization  which  provides  that  the 
"independent  contractor"  will  engage  in 
securities  related  activities  solely  on 
behalf  of  the  member  organization 
(except  as  otherwise  explicitly  may  be 
permitted  by  the  member  organization 
in  writing),  that  such  sectirities  related 
activities  will  be  subject  to  the  direct 
detailed  supervision,  control  and 
discipline  of  the  member  organization, 
that  such  person  is  not  subject  to  a 
"statutory  disqualification"  and  that 
nothing  therein  will  negate  any  of  the 
foregoing: 

•  The  "independent  contractor" 
agrees  in  writing  to  be  subject  to  the 
Exchange's  jurisdiction;  and 

•  The  member  organization  provides 
the  Exchange  with  assurances  that,  if 
required  by  Amex  Rule  330,  the 
"independent  contractor"  is  covered  by 
the  organization's  fidelity  insurance  and 


is  in  compliance  with  applicable  state 
Blue  Sky  provisions.' 

Written  notice  of  the  cessation  of 
"independent  contractor"  status  must 
be  given  to  the  i^mex.  Proposed  Rule 
341 B  does  not  apply  to  persons 
delegated  supervisory  functions  (e.g., 
branch  office  manager,  registered 
representative-in-charge),  nor  does  it 
permit  the  incorporation  of  registered 
persons.  The  Amex  notes  that  the  New 
York  Stock  Exchange  ("NYSE")  has 
comparable  requirements." 

The  Amex  also  proposes  to  amend 
Definition  six,  "Registered  Employee," 
and  Exchange  Rules  340  and  341  to 
require  that  securities  traders  and 
securities  lending  representatives  '  (and 
their  direct  supervisore),  as  well  as 
registered  representatives,  must  be 
registered,  approved  by  the  Exchange 
and,  as  applicable,  pass  a  qualification 
examination  acceptable  to  the  Exchange. 
Amex  Rule  341,  Commentary  .01,  as 
amended,  will  provide  that  a  natural 
person  who  is  an  "independent 
contractor"  and  who  performs  the 
duties  of  a  registered  representative, 
securities  lending  representative,  or 
securities  trader  is  subject  to  Amex  Rule 
341. 

Finally,  the  Amex  proposes  to  amend 
Exchange  Rule  340,  Commentary  .03,  to 
provide  that  a  securities  lending 
representative  and  his  or  her  direct 
supervisor  must  demonstrate  their 
competency  by  satisfying  any  applicable 
qualification  examination.  According  to 
the  Amex,  the  proposed  amendments  to 
Exchange  Rules  340  and  341  are 
consistent  with  comparable  provisions 
of  the  NYSE's  rules. 

(b)  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 


*See  Amendment  No.  3.  tupm  note  1. 


'The  Amex  notes  that  these  requirements  do  not 
apply  to  the  traditional  practica  of  a  firm  using  an 
independent  floor  broker  to  execute  a  transaction 
on  the  floor  of  the  Amex. 

*  See  NYSE  Interpretatioiu  and  Guidance 
Handbook.  345(a)/02. 

'  Exchange  Rule  341 ,  as  amended,  deRnes  a 
securitiea  lending  representative  as  a  person  who 
has  the  discretion  to  commit  a  member  or  member 
organization  with  which  he  is  associated  to  any 
contract  or  agreement  involving  securities  lending 
or  borrowing  activities  with  any  other  person. 
Amex  Rule  341,  as  amended,  defines  a  securities 
trader  as  any  person  engaged  in  the  purchase  or  sale 
of  securities  or  other  similar  instruments  for  the 
account  of  a  member  or  member  organization  with 
which  he  is  associated  and  who  does  not  transact 
any  business  with  the  public.  71m  Amex  proposes 
to  amend  Definition  six,  "Registered  Employee,"  to 
provide  that  a  "registered  person"  will  include  a 
securities  lending  representative,  a  securities  trader, 
and  a  direct  supervisor  of  a  securities  lending 
representative  or  a  securities  trader,  in  addition  to 
a  branch  office  manager  or  a  registered 
representative. 
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the  objectives  of  Sections  6(b)(5)  and 
6(b)(6),  in  particular,  in  that  it  is 
consistent  with  the  Exchange's 
regulatory  responsibilities  and  will 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Orgpnization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfiiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cammission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period:  (i)  as  the ' 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding;,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Conunission  will: 

(a)  By  order  provide  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Peraons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Sectirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N. W. ,     . 
Washington,  D.C.  Copies  of  such  filing 
%vill  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  file  number  SR-Amex-96-34 


and  should  be  sutautted  by  Novembw 
26, 1996. 

For  the  Cammission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  del^ated 
authcHity.* 

Maifarat  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc  96-28313  Filed  11-4-96;  8:45  ara) 
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[ReleMeNo.  34-37890;  FHe  No*.  8R-Anwx- 
96-37, 8R-NYSE-96-30,  and  SR-PMx-06- 
ASl 

Self-Ragulatory  Organtiations;  Nolioe 
of  FHIng  and  Order  Granting 
Acoeieratad  Approval  of  Propoaad 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.,  New  York  Exchange, 
inc..  and  Philadelphia  Stock  Exchange, 
Inc.,  Relating  to  an  Extenalon  of 
Certain  Market-Wkle  Circuit  Breaker 
Provieione 

October  29, 1996. 

Pivsuant  to  Section  ig(b)  (1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,  2 
notice  is  hereby  given  that  on  October 
3, 1996,  the  American  Stock  Exchange, 
Inc.  ("Amex");  on  October  15, 1996,  the 
New  York  Stock  Exchange,  Inc 
("NYSE");  and  on  October  22, 1996,  the 
Philadelphia  Stock  Exchange,  Inc 
("Phlx")  respectively  (each  individually 
referred  to  herein  as  an  "Exchange"  and 
to  two  or  more  collectively  referred  to 
as  "Exchanges",  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  changes  relating  to  the  extension  of 
certain  market-wide  circuit  breaker 
provisions  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchanges.  The  Phlx 
submitted  to  the  Conunission 
Amendment  No.  1  to  its  proposal  on 
October  28, 1996.  ^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  pwrsons.  As  discussed 
below,  the  Conunission  is  also  granting 
accelerated  approval  of  these  proposed 
rule  changes. 


L  Stit-tbegaittarj  Orgfaixatkmm' 
SUtement  of  the  TeiaBs-ef  Safaetanoe  of 
thn  rrnpnenri  Ifulu  fTiamei 

The  Exchanges  propose  to  extend  for 
six  month  (i.e..  imtU  April  30, 1997) 
their  existing  circuit  breaker  pilot 
programs  which  expire  on  October  31, 
1996. 

IL  Self-Regulatixy  OrgaiiizatioBfl' 
Statement  of  tin  Pnrpoee  of,  and 
Statatmy  Basis  for,  Ae  Proposed  Rule 
Changes 

In  their  filing  with  the  Commission, 
the  Exchanges  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  V  below. 
The  self-regulatory  organizations  have 
prepared  stunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

1.  Purpose 

In  1988,  the  Commission  approved 
circuit  breaker  rule  proposals  by  the 
Exchanges;^  and  in  July,  1996.  the 
Commission  approved  the  first  major  set 
of  changes  to  die  circuit  breaker  rules.^ 
To  summarize,  the  original  circuit 
breaker  rules  provided  that  trading         ^ 
would  halt  for  one  hour  if  the  Dow 
Jones  Industrial  Average  ("DJIA") "  was 
to  decline  250  points  from  its  previous 
day's  closing  level  and,  thereafter, 
trading  would  halt  for  an  additional  two 
hours  if  the  DJIA  declined  400  points 
from  its  previous  day's  close.  Further, 
the  original  rules  also  provided  for  the 
Exchanges  to  conduct  an  abbreviated 
reopening  session  if  the  circuit  breaker 
trigger  levels  were  reached  during  the 
last  hour,  but  before  the  last  half-hour 
of  trading,  or  during  the  last  two  hours, 
but  before  the  last  hour  of  trading.  The 
original  circuit  breaker  proposals  were 
approved  on  a  pilot  basis,  and  have 


•  17  CFR  20O.3O-3(a)  (12)  (199S). 

'  IS  U.&C  78a(b)(l). 

'17CFR240.igb-«. 

'  In  Amendment  No.  1 ,  the  Phbc  requested  an 
extension  of  its  pilot  program  for  a  six  month 
period  ending  on  April  30, 1997.  rather  than  the 
one  year  period  originally  requested  See  Letter 
from  Murray  L.  Ross,  Seovtary.  Phlx.  to  Alton 
Harvey.  Office  Chief,  Office  of  Market  Watch 
("OMW").  Division  of  Market  Regulation  ("Market 
Regulation").  Commission,  dated  October  28, 1996. 


*  See  Securities  Exchange  Act  Release  Nos.  26196 
(October  19. 19S8),  53  FR  41637  (Amex.  Chicago 
Board  Options  Exchange.  Incorporated  ("CBOF'l. 
National  Aasodation  of  Securities  Dealers 
("NASD")  and  NYSE):  26218  (October '28. 1988).  S3 
FR  44137  (Chicago  Stock  Exchange  ("CHX"));  26357 
(Decamher  14. 1988).  53  FR  51182  (Boston  Stock 
Exchange  ("BSE")):  26368  (December  16. 1988).  53 
FR  S1942  Pacific  Stock  Exchange  ("PSF')):  26386 
(December  22. 1988).  53  FR  52904  (Phlx):  and 
26440  (Januaiy  17. 1989).  (Cincinnati  Stock 
Exchange  ("CSE")). 

■  S«e  Securities  Exchange  Act  Release  Nos.  37457 
(July  19. 1996)  61  FR  39176  (NYSE):  37458  Quly  19. 
1996).  61  FR  39167  (Amex):  and  37459  Quljr  19. 
1996).  61  FR  39172  (BSE.  CBOE.  CHX.  and  Phbc). 

*  "Dow  )one«  Industrial  Average"  i*  a  service 
mark  of  Dow  Jones  S  Company,  Inc 
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been  extended  annually  on  that  baais 
since.' 

In  July  of  1996,  the  Commission 
approved  proposals  by  the  Exchanges  to 
amend  their  circuit  breaker  rules  to 
modify  the  time  periods  for  halting 
trading  on  the  Exchanges  when  the  DJIA 
has  declined  by  250  or  400  points." 
Now,  if  the  DJIA  declines  by  250  points, 
trading  will  halt  for  one-half  hour,  and 
if  the  DJIA  declines  further  by  400 
points,  trading  will  halt  for  one  hour. 
Also,  the  Commission  approved  the 
Exchanges  eliminating  references  in 
their  rules  to  using  abbreviated 
reopening  procedures  either  to  permit 
trading  to  reopen  before  the  scheduled 
closing,  or  to  establish  new  last  sales 
prices  if  trigger  values  are  reached 
during  the  last  hour,  but  before  the  last 
half-hour  of  trading,  or  during  the  last 
two  hoius,  but  before  the  last  hour  of 
trading.* 

The  Exchanges  believe  that  it  is 
appropriate  to  extend  their  respective 
circuit  breaker  pilot  programs  for  at 
least  another  six  months.  Although  the 
Exchanges  have  not  had  to  implement 
the  circuit  breaker  provisions 
subsequent  to  the  revisions  approved  in 
July,  1996,  the  Exchanges  continue  to 
believe  that  these  revised  time  periods 
will  be  sufBdent  to  provide  a 
meaningful  "time  out"  for  participants 
to  evaluate  changing  market  conditions, 
without  unduly  constraining  trading 
activity.  Acconlingly,  the  Exchanges 
propose  that  an  initial  extension  of  at 
least  six  months  be  granted  to  provide 
them  with  additional  time  to  continue 
appraising  the  effectiveness  of  the 
reduced  time  periods  for  halting  trading. 

The  Elxchanges  also  represent  that 
they  will  use  the  six-month  extension  to 
review  the  adequacy  of  the  current 
circuit  breaker  trigger  levels,  which 
have  remained  the  same  250/400  point 
level  ever  since  the  pilot  programs  were 
first  adopted  in  1988.>o  The 
Commission  believes  that  increases  in 
the  circuit  breaker  trigger  levels  to 
reflect  ciurent  market  levels  should  be 


'  Sea  tupra  nota  4.  Tb«  moat  racant  axtansion* 
expire  on  October  31.  1996  for  the  Amex.  NYSE  and 
Phlx.  and  on  October  31.  1997  for  the  BSE  and 
CHX.  See  Secnritiea  Exchange  Act  Relaaae  No. 
36414  (Oct.  25.  1999)  60  FK  S5630.  The  National 
Aaaocialion  of  Securitiea  Daaiert'  ("NASD")  policy 
statement  expires  on  December  31.  1997.  See 
Securitie*  Exchange  Act  Releaae  No.  36963 
(December  7.  1999).  60  FR  64064.  The  Conuniiaion 
approved  on  a  permanent  baais  the  propoaals  by  the 
CBOE.  CSE.  and  PSE).  Sm  Securltiet  Exchange  Act 
Releeae  Noa.  26198  (October  19.  1968),  93  FR  41837 
(CBOE):  26440  (lanuary  10.  1989)  94  FR  1830  (CSE): 
and  26368  (December  16.  1968).  93  FR  91942  (PSE). 

*  See  (upra  note  9. 

•Id 

">See  fupro  note  4. 


developed  by  the  Exchanges  as  soon  as 
possible. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactionv  in 
seciuities.  to  remove  impediments  to 
protect  and  perfect  the  mechanism  of  a 
nee  and  open  market  and  a  national 
market  system,  and  in  general,  to  protect 
investors  and  the  public  interest. 

The  proposed  rule  changes  are 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  they  are  designed  to  promote 
just  and  equitable  principles  of  trade. 
The  Exchanges  believe  that  extending 
their  drtniit  breaker  rules  is  consistent 
with  these  objectives  in  that  the 
additional  time  will  provide  market 
participants  with  a  reasonable 
bpportunity  to  continue  assessing  the 
viability  of  the  reduced  time  periods  in 
the  event  of  a  circuit  breaker  trading 
halt,  and  also,  to  address  the  adequacy 
of  the  ourrent  drcuJt  breaker  trigger 
levels. 

B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  Exchanges  do  not  believe  that  any 
burden  will  be  placed  on  competition  as 
a  result  of  the  proposed  rule  change. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solidted  nor 
received  with  respect  to  the  proposed 
rule  changes. 

in.  Date  of  Efibctiveneas  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  Exchanges  request  that  the 
Conimission  Rnds  good  cause  pursuant 
to  Section  19(b)(2)  of  the  Act  for 
approving  these  extensions  to  drcuit 
breaker  rules  prior  to  the  30th  day  after 
publication  of  the  proposed  rule  change 
in  the  Federal  Reg^er. 

rv.  Commiaaion's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Propoaed  Rule  Change 

After  careful  review  of  the  Exchanges' 
proposed  amendments  to  their  circuit 
breaker  rules  and  for  the  reasons 
discussed  below,  the  Commission 
believes  that  the  proposed  rule  changes 


are  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  in  particular, 
with  the  requirements  of  Secticm  6(b).** 
Spedfically,  the  Commission  believes 
the  proposals  are  consistent  with  the 
Section  6(b)(5]  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  prindples  of 
trade,  to  remove  impediments  to  and  - 
[lerfect  the  mechanism  of  a  free  and 
0(>en  market  and  a  national  maricet 
system,  to  prevent  fraudulent  and 
manipulative  acts.  and.  in  general,  to 
proted  investors  and  the  public  interest. 

In  1988,  the  Commission  approved 
drcuit  breaker  proposals  by  the  SROs  as 
a  coordinated  mechanism  to  deal  with 
potential  strains  that  may  develop 
diuing  periods  of  extreme  market 
volatility. '^  These  market-wide  circuit 
breakers  were  intended  to  provide 
market  p>artidpants  with  an  opportimity 
to  reestablish  an  equilibriiun  between 
buying  and  selling  interest  by  providing 
a  reasonable  opportiuiity  to  become 
aware  of  and  respond  to  a  sudden, 
potentially  destabilizing  market  decline. 
In  approving  these  proposals,  the 
Commission  also  noted  that  an  Interim 
Report  of  the  Working  Ckoup  on 
Finandal  Markets  ("Working  Group")  ■' 
had  recommended  that  in  periods  of 
rapid  market  decline  that  threaten  to 
create  panic  conditions,  trading  halts 
and  reo{>ening  procedures  should  be 
coordinated  within  the  finandal  market 
place. *^  Spedfically,  the  Working 
Group  recommended  that  all  U.S. 
markets  for  equity  and  equity-related 
products — stocks,  individual  stock 
options,  stock  index  options,  and  stock 
index  futures — halt  trading  during  such 
periods  of  market  volatility.*'  These 
recommendations,  in  part,  were  in 
response  to  the  events  of  Odober  19. 
1987,  when  the  DJIA  declined  over 
22.6%.  The  futures  exchanges  also 
adopted  analogous  trading  halts  to 
providecoordinated  means  to  address 
potentially  destabilizing  market 
volatility.*" 


"  15  U.S.C  78f(b|. 

"  Sea  nipis  note  4. 

"The  Working  Croup  on  Financial  Market*  traa 
eaUbliabed  by  the  President  in  March  1968  in 
response  to  the  1987  market  break.  It  consisted  of 
the  Under  Secretary  for  Finance  of  the  Department 
of  the  Treasury  and  the  Chairman  of  the 
Commission,  the  Commodity  Futures  Trading 
Commissioa.  and  the  Board  of  Governor*  of  the 
Federal  Reserve  System.  Its  mandate  was  to 
determine  the  extent  to  which  coordinated 
regulatory  action  was  necessary  to  strengthen  tbe 
nation's  financial  markets. 

"W 

"W. 

'•See  Letter  from  Todd  E.  Petzel.  Vice  President. 
Financial  Research.  Chicago  Mercantile  Exchange 
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The  Commission  continues  to  believe 
that  the  market-wide  trading  halt 
proposals  are  consistent  with  Section  6 
of  the  Act  *'  in  that  they  are  designed  to 
remove  impediments  to.  and  peifad  the 
mechanism  of.  a  free  and  open  market, 
and  to  proted  investors  and  the  public 
interest.  In  particular,  the  Commission 
believes  that  the  circuit  breaker  rules 
refled  an  appropriate  coordinated  effort 
by  the  equities  and  futures  markets  to 
halt  trading  for  a  brief  period  in  all 
stocks,  stodi  options,  stock  index 
options,  stock  index  futures,  and 
options  on  stock  index  futiues  when  the 
equity  market  experiences  a  potentially 
destabilizing  intra-day  decline.  The 
Commission  also  believes  that  the 
proposed  extension  of  the  circuit 
breaker  rules  by  the  Exchanges  will 
serve  to  maintain  the  coordkisted 
approach  that  now  exists  for  trading 
halts  that  are  applicable  during  large, 
rapid  market  declines. 

While  the  Commission  is  approving 
the  NYSE.  Amex,  and  Phlx's  proposals 
today  in  order  to  maintain  coordinated 
trading  halt  procedures  across  all  equity 
markets,  the  Commission  continues  to 
have  significant  concerns  that  the  levels 
for  triggering  the  trading  halts  need  to 
be  increased  to  refled  the  market  rise 
since  the  breakers'  inception.  As  the 
Commission  noted  when  the  rule 
changes  shortening  the  circuit  breaker 
halts  were  adopted  in  July  1996.*"  the 
154%  increase  in  market  levels  since 
1988  nec»88itates  increases  in  the  inrcuit 
breaker  trigger  levels  so  as  to  prevent 
unnecessary  application  of  the  breakers. 
The  continued  rise  in  the  DJIA  since 
July  further  reinforces  the  Commission's 
concerns  in  this  area.  Spedfically.  when 
the  drcuit  breaker  rules  were  adopted  in 
1988.  the  250-point  and  400-point 
triggers  represented  one-day  declines  of 
12%  and  19%.  respectively,  in  the  DJIA. 
At  current  market  levels,  these  triggers 
represent  declines  of  only  4.1%  and 
6.6%,  respectively. *8  Thus,  the 
maintenance  of  the  trigger  levels  at  250 
and  400  points  for  eight  years  while  the 
market  has  risen  substantially  has  acted 
to  effectuate  a  significant  de  facto 


("CMS"),  to  Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission  ("CFTC"),  dated 
September  1, 1988.  See  also  letter*  to  Jean  A.  Webb, 
Secretary,  CFTC,  from  Paul ).  Draths.  Vice  President 
and  Secretary.  Chicago  Board  of  Trade  ("CBT"), 
dated  July  29, 1988;  Michael  Braude,  President. 
Kansas  City  Board  of  Tnde  ("KCBT'].  dated  August 
10. 1988:  and  Milton  M.  Stein.  Vice  President. 
Regulation  and  Surveillance,  New  York  Futures 
Exchange  ("NYFE"),  dated  September  2. 1988. 

»'15U.S.C78f(b). 

**SeesupronoteS. 

'•These  figures  are  based  on  the  DJIA  close  of 
6094.23  on  October  18. 1996. 


diminution  of  the  price  movement  that 
would  cause  a  market-wide  trading  halt. 

The  Commission  has  serious  doubts 
whether  a  4.1%  decline  warrants  a 
market-wide  halt  In  this  regard,  the 
Commissian  notes  that  the  1988 
threshold  of  a  12%  decline  in  the  DJIA 
for  the  first  trading  halt  has  been 
reached  only  once  since  1945.  during 
the  508-point  (22.63%)  decline  on 
Odober  19. 1987;  whereas  the  current 
4.1%  threshold  for  the  first  trading  halt 
has  been  reached  on  13  separate 
occasions  since  1945. 

The  original  intent  of  circuit  breakers 
was  to  provide  a  brief  "timeout"  only 
during  an  extraordinary  market  decline. 
The  Working  Group  envisioned  that  the 
circuit  breaker  levels  would  be 
reevaluated  periodically  and  adjusted  to 
refled  market  levels.^  The  Commission 
strongly  urges  the  markets  to  reach  a 
consensus  as  soon  as  possible  on  the 
size  of  increases  in  the  current  trigger 
levels  required  to  ensure  that  cross- 
market  trading  halts  are  imposed  only 
during  market  declines  of  historic 
proportions.  Accordingly,  the 
Commission  is  approving  the  extensions 
of  circuit  breakers  for  only  a  six-month 
period,  rather  than  for  a  year  as  in  the 
past.  During  the  next  six  months,  the 
Qmimission  expects  that  the  markets 
will  promptly  reevaluate  and  adjust 
circuit  breaker  trigger  levels  in  order  to 
prevent  imposing  cross-market  trading 
halts  that  are  not  justified  by  the  overadl 
magnitude  of  a  market  decline. 
Moreover,  the  Commission  expeds  the 
markets  to  provide  the  Commission 
with  their  proposals  for  new  trigger 
levels  by  February  3. 1997. 

Nevertheless,  in  order  to  maintain  the 
coordination  of  circuit  breaker 
procedures  acnt>ss  the  nation's  stock, 
options,  and  futures  exchanges,  the 
Commission  has  determined  that  it  is 
appropriatj9  to  approve  the  Exchanges' 
prop(»als  to  extend  their  cnirrent  circuit 
breaker  rules  for  an  additional  six 
months.  The  Commission  believes  that 
this  extension  will  provide  more  than 
suifident  time  for  the  Exchanges  to 
agree  on  the  proper  trigger  levels  and 
procedures  under  prevailing  market 
levels,  as  well  as  to  submit  proposals  to 
the  Commission  and  for  the 
Commission  to  ad  on  the  markets' 
proposals.  Accordingly,  the  Commission 
finds  gocxi  cause  for  approving  the 
Exc:hanges'  proposed  rule  changes  prior 
to  the  thirtieth  day  after  the  date  of 
pubUcation  of  noti(»  of  filing  thereof  in 
the  Federal  Register  because  there  are 
no  changes  being  made  to  the  current 
provisions  which  were  approved  in 
July.  1996.  Accelerated  approval  will 


enable  the  csnniit  breaker  pilots  to 
continue  aa  an  uninterrupted  basis,  and 
ensure  continued  ccrardinaticm  among 
the  Exchanges.  Due  to  the  importanotf'of 
these  circuit  breakers  for  market 
confidence,  soundness,  and  integrity,  it 
is  necessary  and  appropriate  that  these 
procedures  continue  uninterrupted. 
Therefore,  the  Cinnmission  believes  that 
granting  a<x»lerated  approval  of  the 
proposed  rule  changes  is  appropriate 
and  ccmsistent  writh  Sections  6  and 
19(b)(2)  of  the  Ad. 

V.  SoUdtatkm  of  Comments 

Interested  posons  are  invited  to 
submit  written  data,  views,  and 
arguments  cxinceming  the  foregoing. 
Perscms  making  written  submissions 
should  file  six  (x>pies  thereof  with  the 
Secretary,  Secnirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  resped  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  v^th  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  wiU  also  be  available  for 
inspection  and  copying  at  the  prindpal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  Nos.  SR-Amex-96- 
37.  SR-NYSE-96-30.  and  SR-Phlx-96- 
43  and  should  be  submitted  by 
November  26, 1996. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Ad.^i  that  the 
proposed  rule  changes  (SR-Amex-96- 
37,  SR-NYSE-96-30,  and  SR-Phlx-96- 
43)  are  hereby  approved  until  April  30, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

[FR  Doc.  96-28385  Filed  11-4-96;  8:45  am) 
BHJJNO  CODE  aOIO-01-H 


^See  supra  note  13. 


"  15  U.S.C  7es(b)(2). 

» 17  CFR  200.30-3(s)(12). 


56086 


Federal  Register  /  Vol.  61.  No.  215  /  Tuesday,  November  5,  1996  /  Notices 


[nUiMi  No.  34-37aM:  File  No.  8R-NA80- 
9e-34] 

SeH-ReguMory  Organlzatione;  Notice 
of  Filing  of  Proposed  Rule  Ctiange  by 
National  Asaoclation  of  Securities 
Dealers,  Inc.  Relating  to  the  Filing  of 
Injunctive  Relief  Actions  Under  the 
Code  of  Art}itration  Procedure 

October  29. 1996. 

Purusant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  ^  notice  is  hereby  given  that  on 
September  12,  1996,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Seif-Regulalory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Rule  10335  of  the  Code  of  Arbitration 
Procedure  ("Code")  *  to  clarify  that 
parties  are  required  to  expedite  any 
proceeding  covered  by  Rule  10335 
where  a  court  has  issued  temporary 
injunctive  relief  and  that  failure  to 
expedite  a  proceeding  under  Rule  10335 
will  constitute  a  failure  to  arbitrate  in 
violation  of  the  NASD's  rules.  Below  is 
the  text  of  the  proposed  rule  change. 
The  text  of  the  proposed  rule  is  below. 
Proposed  new  language  is  in  italic: 

proposed  deletions  are  in  brackets. 

*        *        •        •        * 

Code  of  Arbitration  Procedure 


Rule  10335  Injunctions 

In  industry  or  clearing  disputes 
required  to  be  submitted  to  arbitration 
pursuant  to  Section  8,  parties  to  the 
arbitration  may  seek  injunctive  relief 
either  within  the  arbitration  process  or 
from  a  court  of  competent  jurisdiction. 
Within  the  arbitration  process,  parties 
may  seek  either  an  "interim  injunction" 
from  a  single  arbitrator  or  a  permanent 
injunction  from  a  full  arbitration  panel. 
From  a  court  of  cximpetent  jurisdiction, 
parties  may  seek  a  temporary 
injunction.  A  party  seeking  temporary 
injunctive  relief  from  a  court  with 
respect  to  an  industry  or  clearing 
dispute  required  to  be  submitted  to 
arbitration  pursuant  to  Rule  10201  shall 


simultaneously  file  with  the  Department 
a  claim  for  permanent  relief  under  this 
Code  with  respect  to  the  same  dispute 
(with  the  Director  in  the  manner 
specified  under  the  Code];  provided 
however,  that  if  an  existing  agreement 
between  the  parties  permits  the  dispute 
to  be  arbitrated  in  another  arbitration 
forum,  the  dispute  may  be  filed  in  such 
other  forum  only  if  the  other  forum  will 
expedite  the  proceedings  on  the  dispute 
and  the  party  seeking  temporary 
injunctive  relief  requests  and  agrees  to 
expedite  the  proceedings  on  the  dispute 
in  such  other  forum,  unless  the  parties 
to  the  dispute  agree  in  writing  to  waive 
this  requirement.  This  Rule  10335 
contains  procedures  for  obtaining  an 
interim  injunction.  Paragraph  (g)  of  this 
Rule  relates  to  the  effect  of  court- 
imposed  injunctions  on  arbitration 
proceedings.  If  any  injunction  is  sought 
as  part  of  the  final  award,  such  request 
should  be  made  in  the  remedies  portion 
of  the  Statement  of  Claim,  pursuant  to 
Rule  10315(a). 

n.  Self-Reguiatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  NASD  has  recently  become  aware 
of  certain  forum  shopping  practices  that 
have  developed  since  the  codification  of 
the  injunctive  relief  provisions  in  Rule 
10335  of  the  Code.  Since  Rule  10335 
became  effective  on  January  3,  1996,  it 
has  been  invoked  in  over  seventy  (70) 
proceedings  and  has  resulted  in 
expedited  resolution  of  some  of  those 
cases.2  One  of  the  most  important 
provisions  of  Rule  10335  is  the 
requirement  that  a  party  seeking 
injunctive  relief  in  court  must 
simultaneously  file  an  arbitration  action 
under  the  Code.  The  effect  of  the 


requirement  is  to  bring  the  dispute 
under  the  Code  and  Rule  10335  relating 
to  expedited  proceedings.  This 
provision  prevents  the  party  initiating 
the  action  from  benefitting  from  any 
delayed  resolution  of  a  dispute  that 
proceeds  according  to  the  normal 
arbitration  schedule  specified  in  the 
Code,  where  such  delayed  resolution 
may  effectively  preclude  the  arbitration 
of  the  dispute.  3 

The  NASD  Regulation.  Inc.'s 
("NASDR")  Office  of  Dispute  Resolution 
has  noted,  however,  that  with  respect  to 
member-employee  disputes,  some  firms 
seeking  court  injunctions  are  filing  their 
arbitration  proceedings  with  another 
self-regulatory  organization  ("SRO") 
because  either:  (1)  The  agreement 
between  member  firms  and  employers 
in  the  Form  U— 4  permits  them  to 
arbitrate  in  the  art)itration  forum  of  any 
SRO  with  which  the  employee  (and, 
therefore,  the  member)  is  registered;  or 
(2)  the  member  has  a  separate 
employment  agreement  with  the 
employee  that  piermits  the  arbitration  of 
a  dispute  In  another  forum.  The 
arbitration  rules  of  other  SROs  do  no   ° 
universally  provide  for  expedited 
arbitration  proceedings,  although  such 
SROs  may  expedite  a  proceeding  upon 
the  request  of  both  parties.  Therefore,  a 
case  filed  with  another  SRO  may 
proceed  according  to  the  normal 
arbitration  schedule  specified  In  the 
rules  of  such  SRO  and  the  party  having 
sought  injunctive  relief  in  court,  unless 
it  agrees  to  expedited  proceedings,  may 
gain  an  unfair  advantage. 

As  noted  above,  the  provision  in  the 
preamble  of  Rule  10335  requiring  the 
party  seeking  an  injunction  in  court  to 
file  simultaneously  an  arbitration 
proceeding  under  the  Code  was 
intended  to  prevent  the  filing  of  an 
arbitration  under  the  regular  rules  as  a 
delaying  tactic  in  the  ultimate 
resolution  of  a  dispute  after  obtaining 
court-ordered  injunctive  relief.  The 
NASD  believes,  therefore,  that  the 
practice  of  filing  an  arbitration  claim 
with  another  SRO  and  not  seeking 
expedited  proceedings  defeats  the  intent 


'15U.sC.  78«(b)(l) 

'  FonnerJy  Section  47  of  the  (x>d«  of  Arbitration 
Procedure. 


'  DisputM  that  ariaa  under  thU  provUioa  are 
usiully  memlier-lo- member  raiding  cmiat  where  one 
member  hires  a  high  producing  registered 
representative  a«vay  from  another  member. 


'  In  a  "raiding"  case  the  former  employer  seeking 
to  enforce  a  non-compete  clause  in  the  employment 
contract  will  typically  seek  a  preliminary  injunction 
that  prevents  the  former  employee  from  contacting 
clients  that  the  former  employer  contends  belongs 
to  it  until  the  dispote  is  finally  resolved  in 
arbitration.  Because  the  typical  arbitration  case  lasts 
approximataly  1 1  months,  the  effect  of  the 
preliminary  injunction  is  to  prevent  the  former 
employee  favrn  contacting  clients  for  at  least  one 
year.  In  such  a  case.  If  the  dispute  is  ultimately 
resolved  in  favor  of  the  registered  representative 
there  is  little  or  no  effective  remedy  for  the  delay: 
the  opportunity  to  contact  clients  immediately  after 
the  registered  representatives  moves  to  the  new  firm 
is  lost,  along  with  the  likelihood  of  retaining 
existing  clients. 
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of  Rule  10335 — that  is,  to  expedite  the 
arbitration  of  matters  eligible  for 
arbitration  between  or  among  members 
and  associated  persons. 

To  give  effect  to  the  Rule's  intent  the 
NASD  notes  that  under  Articles  III  and 
rv  of  the  By-Laws,  members  and 
associated  persons  agree  to  comply  with 
all  the  provisions  of  the  Association's 
rules.  Rule  10201  of  the  Code  of 
Arbitration  Procedure  expressly 
provides  that  disputes  between  or 
among  members  and  associated  persons 
must  be  arbitrated  at  the  instance  of  any 
member  or  associated  party  to  the 
dispute. 

Under  the  Resolution  of  the  NASD 
Board  of  Governors  concerning  the 
failure  to  act  imder  the  provisions  of  the 
Code  of  Arbitration  Procedure,  a 
member's  failure  to  submit  a  dispute  to 
arbitration  may  be  deemed  a  violation  of 
the  NASD's  RiJes  of  Fair  Practice. 
Because  the  failiure  to  abide  by  the 
requirements  of  Rule  10335  can  negate 
the  ability  to  arbitrate  disputes 
effectively,  the  NASD  believes  that  the 
failure  of  a  member  or  associated  person 
to  comply  with  the  requirements  of  Rule 
10335  anid  seek  expedited  resolution  of 
a  dispute  should  be  considered  to  be  a 
failure  to  submit  to  arbitration  imder  the 
Code.  If  the  Commission  approves  the 
proposed  rule  change,  the  NASDwill 
announce  to  its  membership  upon  the 
approval  that  fiailure  to  file  a  claim  for 
permanent  relief  in  compliance  with 
Rule  10335  will  constitute  a  failure  to 
submit  to  arbitration,  subjecting  the 
member  or  associated  person  to 
disciplinary  action. 

Finally,  the  NASD  is  proposing  to 
amend  Rule  10335  to  clarify  that  if  a 
party  to  a  dispute  required  to  be 
submitted  to  arbitration  seeks  an 
injunction  in  cotut  it  must 
simultaneously  file  an  arbitration  claim 
with  the  NASD  under  the  NASD's  Code. 
The  NASD  is  also  proposing  to  amend 
rule  10335  to  provide  that  if  an  existing 
agreement  between  the  parties  permits 
the  dispute  to  be  arbitrated  in  another 
forum,  the  dispute  may  be  filed  with  the 
other  fonun  only  if  the  other  forum  will 
expedite  the  proceedings  and  the  party 
seeking  the  injunction  requests  and 
agrees  to  expedite  the  proceedings.  This 
provision  is  intended  to  recognize  the 
contractual  provisions  that  may  permit 
the  parties  to  arbitrate  in  another  forum; 
the  NASD  does  not  intend  to  force  the 
parties  into  the  NASD's  forum.  The 
provision  does  intend  to  place  the 
burden  of  expediting  the  proceedings  on 
the  party  seeking  injtmctive  relief,  just 
as  Rule  10335  places  the  burden  on  that 
party. 


(2)  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6]  of  the 
Act  *  in  that  the  proposed  rule  change 
will  {adlitate  the  arbitration  process  by 
clarifying  the  provisions  requiring 
expedited  proceedings  in  intra-industry 
disputes  and  emphasizes  that  the  intent 
of  the  rule  is  to  expedite  such 
proceedings. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  com{>etition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conunents  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  ]}eriod  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  ruie  change 
should  be  disapproved. 

IV.  Solicitation  of  Commraits 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
The  Commission  requests  that,  in 
addition  to  any  general  comments 
concerning  whether  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(6)  of  the  Act,  commenters 
specifically  address  the  following 
issues: 

1.  The  United  States  Supreme  Court 
has  stated  that  arbitration  represents  an 
appropriate  form  of  dispute  resolution, 
"so  long  as  the  prospective  litigant 
effectively  may  vindicate  [his  or  her] 
*  *  *  cause  of  action  in  the  arbitral 
forum.  *  •  •"  5  The  NASD  has 
suggested  that  the  proposed  rule  change 


■•  15  U.S.C  780-3. 

>  See  Mitsubishi  Motors  Corp.  v.  Soler  Chrysler- 
Plymouth,  Inc.,  473  U.S.  614,  637  (1991). 


is  necessary  to  provide  £air  aibitration 
proceedings.  The  Commission  invites 
comment  cm  whether  parties 
temporarily  en)oined  by  a  court  are 
effectively  precluded  from  vindicating 
their  rights  in  arbitration  if  they  are  not 
afforded  expedited  proceedings. 

2.  If  the  proposed  rule  change  is 
adopted,  it  may  afiisct  the  operation  of 
arbitration  fora  sponsored  l^  other 
SROs.  For  example,  the  New  York  Stock 
Exchange,  Inc.  currently  offers 
expedited  proceedings  to  parties  in  its 
arbitration  forum,  but  it  does  not  require 
that  they  accept  them.  Would 
coordinated  SRO  rulemaking  be 
preferable  to  this  NASD  action?  If  so, 
should  the  Commission  encourage  other 
SROs  to  submit  similar  proposed  rule 
changes? 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  26, 1996. 

For  the  Q>inniission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12).6 
Margarat  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-28315  Filed  11-04-96:  8:45  am) 
MLUNO  CODE  SOIO-OI-M 


[Reieeee  No.  34-37894;  File  No.  SR-NYSE- 
9»-31] 

SeH-Regulatory  Organizations;  Notice 
of  niing  and  Order  Granting 
AccalerBted  Approval  of  Proposed 
Rule  Change  by  the  New  Yoric  Stock 
Exchange,  Inc.  fMatlng  to  Permanent 
Approval  of  Expiration  Day  Auxiliary 
Closing  Procedures  Pilot  Program 

October  30, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Secturities  Exchange  Act  of  1934 


•  17  CFR  200.3O-3(aKl2) 


56988 
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("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
23.  1996.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  Sled  with 
the  Seciirities  and  Exchange 
Commissicm  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n,  and  lU  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self>Reg«latory  Organization'a 
Slatament  of  the  Tenns  of  Substance  of 
the  Pi'opoeed  Rule  duuige 

The  proposed  rule  change  seeks  to 
make  permanent  the  pilot  program  for 
expiration  day  auxiliary  closing 
procedures,  which  was  originally  filed 
with  the  Commission  in  SR-NYSE-88- 
37  and  amended  as  described  below. 
The  current  pilot  program  is  scheduled 
to  expire  on  October  31. 1996.'  The  rule 
change  set  forth  in  SR-NYSE-88-37 
specified  auxiliary  closing  procedures 
for  assisting  in  handling  the  order  flow 
associated  with  the  expiration  or 
settlement  of  stock  index  futures,  stock 
index  options  and  options  on  stock 
index  futures  in  a  list  of  so-called 
"pilot"  stocks/  These  procedures  are 
applicable  on  the  one  day  a  month  that 
the  derivative  products  expire  and  on 
the  last  trading  day  of  each  calendar 
quarter  when  quarterly  index  expiration 
("QIX")  options  expire. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  QI  below 
and  is  set  forth  in  Sections  A,  B  and  C 
below. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Special  procedures  regarding  the 
ent^  of  market-at-the-close  ("MOC") 
orders'  on  expiration  Fridays*  were 
originally  adopted  in  1986  for  quarterly 
triple  expiration  of  derivative  products.' 
Since  November  1988.  these  procedures 
have  been  used  for  each  monthly 
expiration  and  applied  to  the  so-called 
"pilot  stocks."*  In  April  1992.  the 
Exchange  modified  the  pilot  procedures 
and  included  additional  special 
procedures  for  handling  MOC  orders  in 
all  stocks  on  expiration  Fridays.*  In 
March  1993.  the  Exchange  extended  the 
expiration  Friday  auxiliary  closing 
procedures  >°  to  days  on  which 
quarterly  index  expiration  ("QK") 
options  expire.**  In  September  1993,  the 


'  15  US.C  7««(bKl). 

>17CFR240.19b-4. 

>  Sm  SecurltiM  Exchuige  Act  Raloue  No.  3«404 
(October  20.  199S).  60  FR  55071  (■pproving  File  No. 
SR-NYSE-95-28). 

'Th«  pilot  Mock*  consist  of  the  50  nMwt  highly 
capitalixBd  Standard  ft  Poor's  ("SftP')  500  stocks 
and  any  component  stocks  of  the  Major  Market 
Index  ("MMI")  not  included  therein. 


■  A  MOC  order  is  a  market  order  to  be  executed 
in  its  entirety  at  the  closing  price  oo  the  Rxchange. 
See  NYSE  Rule  13. 

*Tbe  term  "expiration  Friday"  refers  to  the 
trading  day,  usually  the  third  Friday  of  the  month, 
when  various  stock  index  futures,  stock  index 
options  and  options  on  stock  index  future*  expire 
or  settle  concurrently. 

'  See  Securities  Exchange  Act  Release  No.  24926 
(September  17, 19«7).  52  FR  24a2e  (approving  File 
No.  SR-NYSE-a7-32  and  nothing  thai  the  MOC 
procedure*  deecribed  therein  had  been  utillied  on 
a  quarterly  baai*  since  September  isas). 

■The  NYSE  auxiliary  ciosiiu  procedure*  for 
expiration  Fridays  were  initially  approved  tiy  the 
Comraiaaion  on  a  pilot  basis  for  a  one-year  period 
beginning  in  November  16, 1966  and  extending 
through  October  1969.  The  pilot  has  since  been 
extended  eech  yeer  on  a  one-year  basis.  See 
Securities  Exchange  Act  Release  ^4os.  26293 
(November  17, 1968),  S3  FR  47599;  26406 
(December  29,  1966),  54  FR  343  (approvii^  File  No. 
SR-NYSE-a8-37):  27466  (November  16. 1969),  54 
FR  46343  (approving  File  No.  SR-NYSE-e»-38): 
28564  (October  22,  1990).  55  FR  43427  (approving 
File  No.  SR-NYSE-go-«9):  29671  (October  28. 
1991).  56  FR  30004  (approving  File  Na  SR-NYSE- 
91-31):  31366  (October  30. 1992)  57  FR  52814 
(approving  Hie  No.  SR-NYSE-92-30):  32868 
(September  10, 1993).  56  FR  48687  (approving  File 
No.  SR-NYSE-93-33);  34916  (October  31,  1994),  59 
FR  55507  (approving  File  No.  SR-NYSE-94-32); 
and  36404  (October  20,  1995),  60  FR  5S071 
(approving  File  No.  SR-NYSE-95-28). 

■In  April  1992,  the  Commission  approved  the 
Exchange's  modified  pilot  MOC  procedure*  on  an 
accelerated  temporary  basis  for  the  April  1992 
expiration  Friday.  See  Securities  Exchange  Act 
Release  No.  30570  (April  10.  1992).  57  FR  13399 
(notice  of  filing  and  order  granting  partial 
accelerated  approval  of  File  No.  SR-NYSE-a2-09). 
Thareafler.  the  Commission  approved  tboee 
modifications  for  ail  expiration  Fridays  during  the 
pilot  period.  See  Securities  Rxrhange  Act  Raleaae 
No.  30680  (May  8,  1992),  57  FR  20720  (order 
approving  File  No.  SR-NYSE-92-09). 

">See  SecuriUe*  Rxrhange  Act  Release  No.  3;eOSS 
(March  30. 1993).  58  FR  17630  (approving  File  No. 
SR^NYS&-g3-16). 

X  On  ouartarly  expiration  days,  the  "pilot  stocks" 
include  the  ten  highest  weighted  stocks  of  the  SftP 
Midcap  400  Indax  (in  addition  to  the  50  highest 
weighted  stocks  underlying  the  SftP  500  Index  and 
any  component  lUxkt  on  the  Major  Market  Index 
not  included  in  that  group). 


Exchange  again  modified  the  pilot 
procedures  to  change  the  cut-off  time  for 
entry,  cancellation  or  reduction  of  MOC 
orders  to  3:40  p.m.*'  In  )une  1995.  the 
Exchange  put  into  eSect  modified  MOC 
procedures  for  expiration  days  that  set 
a  3:40  p.m.  deadline  for  the  entry  of  all 
MOC  orders  in  all  stocks,  except  to 
oftet  imbalances  that  are  published  on 
the  tape.*' 

The  current  procedures  require  that 
MOC  orders  in  any  stock  be  entered  for 
execution  by  3:40  p.m.  and  that  no 
cancellation  or  reduction  of  any  MOC 
order  in  any  stock  take  place  after  3:40 
p.m.  (except  in  the  case  of  legitimate 
error).  This  applies  to  MOC  orders  in  all 
stocks  regardless  of  whether  such  orders 
relate  to  a  strategy  involving  stock  index 
futures,  stock  index  options,  or  options 
on  stock  index  futures.  In  addition. 
Floor  brokers  representing  any  MOC 
orders  must  indicate  their  MOC  interest 
to  the  specialist  by  3:40  p.m. 

For  the  pilot  stocks  and  stocks  being 
added  to  or  dropped  from  an  index,  the 
current  procedures  require  a  single 
publication  of  imbalances  of  50.000 
shares  or  more  to  be  made  as  soon  as 
practicable  after  3:40  p.m.  Imbalances  of 
50.CXX)  shares  or  more  may  also  be 
published  for  other  stocks  with  a  Floor 
Official's  approval.**  Aftn-  the 
imbalance  publication,  MOC  orders  may 
be  entered  only  to  offset  a  published 
imbalance.  The  entry  of  MOC  orders 
after  3:40  p.m.  to  liquidate  positions 
related  to  a  strategy  involving  expiring 
derivative  instruments  is  not  permitted 
even  if  such  orders  might  offset 
published  imbalances.  No  MOC  orders 
may  be  entered  if  there  is  no  imbalance 
publication. 

The  auxiliary  procedures  utilized  for 
expiration  days  have  been  in  effiect  on 
a  pilot  basis  for  ten  years.  During  that 
period  the  procedures  have  been  refined 
based  on  the  Exchange's  experience  and 
input  from  constituents.  The  monitoring 
reports  submitted  by  the  Exchange  to 
the  Commission  show  that  these 
procedures  have  been  effiective  in 
minimizing  excess  volatility  at  the  close 


"See  Securities  Rxrhange  Act  Release  No.  32668 
(September  13. 1993).  58  FR  46687  (order  approving 
File  No.  SR-NYSE-93-33). 

»  See  Securities  Exchange  Act  Release  No.  35589 
(April  10. 1995).  60  FR  19313  (April  17. 1995) 
(order  approving  File  No.  SR-NYSE-94-44). 
Although  approved  by  the  SEC  in  April,  the 
Rxrhange  did  not  put  theae  procedures  into  effect 
until  )une  1995.  Prior  to  April  1995,  only  MOC 
orders  related  to  a  strategy  involving  derivative 
index  products  were  required  to  be  entered  for 
execution  by  3:40  p.m.  on  expiration  days.  See 
Securities  Exchange  Act  Release  No.  34916  (October 
31. 1994).  59  FR  55507  (November  7. 1994)  (order 
approving  File  No.  SR-NYSE-94-32). 

<*  See  Securities  Rxrhange  Act  Release  No.  36404 
(October  20. 1995).  60  FR  5S071  (order  approving 
File  No.  SR-NYSE-9&-28). 
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on  expiration  days.*'  The  expiration 
day  procedures  have  become  accepted 
by  the  securities  industry  as  an 
appropriate  way  of  dampening  volatility 
on  days  in  which  derivative  products 
expire.  The  Exchange  therefore  requests 
that  the  procedures  described  above  be 
made  permanent. 

The  Exchange  also  states  that  it 
continues  to  believe  that  concerns  about 
excess  market  volatility  that  may  be 
associated  with  the  expiration  or 
settlement  of  derivative  index  products 
would  be  most  appropriately  addressed 
if  the  expiration  or  settlement  value  of 
all  such  products  were  based  on  the 
NYSE  opening  rather  than  the  closing 
price  on  the  last  business  day  prior  to 
the  expiration  or  settlement  of  the 
product. 

2.  Statutory  Basis 

The  basis  imder  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.** 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited  or 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secairities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


"The  NYSE  has  submitted  to  the  SEC  several 
monitoring  reports  describing  its  experience  «vith 
the  closing  procedures.  The  most  recent  report  was 
submitted  to  the  SEC  by  the  NYSE  on  August  6, 
1996. 

>«15U.S.C78«(bX5). 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordaace  with  the 
provisions  of  5  U.S.Q  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
fHing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-96- 
31  and  should  be  submitted  by 
November  26, 1996. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
NYSE's  proposed  rule  change  seeking 
permanent  approval  of  the  expiration 
day  auxiliary  closing  procedures  pilot 
program  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)  of  the  Act.*'  Specifically, 
the  Commission  believes  that  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  finudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest.  For  the  reasons 
set  forth  below,  the  Commission 
believes  that  the  NYSE's  proposal 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act. 

In  recent  years,  the  self-regulatory 
organizations  have  instituted  certain 
safeguards  to  minimize  excess  market 
volatility  that  may  arise  frt>m  the 
liquidation  of  stock  positions  on 
expiration  and  non-expiration  days. 
Special  procedures  regarding  the  entry 
of  MOC  orders  on  expiration  Fridays 
were  first  used  in  1986  for  assisting  in 
handling  the  order  flow  associated  with 
the  concurrent  quarterly  expiration  of 
stock  index  futures,  stock  index  options 
and  options  on  stock  index  futures  on 
expiration  Fridays.  Since  November 
1988,  on  a  pilot  basis,  the  NYSE  has 
utilized  auxiliary  closing  procedures  for 
MOC  orders  for  each  monthly  expiration 
Friday.  In  March  1993,  the  Exch^ge 
extended  the  expiration  Friday  closing 
procedures  to  days  on  which  Quarterly 
Index  Expiration  options  expire.  The 
closing  procedures  for  expiration 
Fridays  and  quarterly  expiration  days 
(cumulatively,  "expiration  days") 
require  that  all  M(>C  orders  be  entered, 
reduced  or  canceled  no  later  than  3:40 


"15U.S.C7e«[b). 


p.m.  As  soon  as  practicable  after  3:40 
p.m.,  the  specialist  must  disseminate 
any  MOC  order  imbalance  of  50,000 
shares  or  more  in  pilot  stocks.  After  3:40 
p.m.,  MOC  orders  may  be  entered  in  the 
pilot  stocks,  but  only  to  ofhet  the 
published  imbalance.  That  is.  once  an 
imbalance  in  a  pilot  stock  has  been 
published,  MOC  orders  in  such  pilot 
stock  will  be  accepted  only  to  trade  on 
the  opposite  side  of  the  market  in 
■  relation  to  such  published  imbalance. 
These  procedures  allow  NYSE 
specialists  to  obtain  an  indication  of  the 
buying  and  selling  interest  in  MOC 
orders  at  expiration  and,  if  there  is  a 
substantial  imbalance  on  one  side  of  the 
market,  to  provide  the  investing  pubhc 
with  timely  and  reliable  notice  thereof 
and  with  an  opportunity  to  make 
appropriate  investment  decisions  in 
response  thereto.  In  October  1995.  the 
Exchange  amended  the  program  to 
allow  for  publication  of  MOC  order 
imbalances  of  50,000  shares  or  more  not 
only  in  pilot  stocks  but  in  stocks  added 
to  or  dropped  from  an  index,  and  in  any 
other  stock  if  requested  by  a  specialist 
and  approved  by  a  Floor  Official. 

The  Commission  believes  that  these 
auxiliary  closing  procedures  have 
enabled  market  participants  to  gain  a 
more  accurate  picture  of  the  buying  and 
selling  interest  in  MOC  orders  at 
expiration.  By  requiring  early 
submission  of  MOC  orders  and 
disseminating  significant  imbalances 
(50.000  shares  or  more)  in  all  stocks,  the 
NYSE  has  improved  its  ability  to  attract 
contra-side  interest  to  help  alleviate 
imbalances  caused  by  the  liquidation  of 
stock  positions.  Based  on  the  NYSE's 
experience,  the  Commission  beUeves 
that  the  MOC  order  handling 
requirements  work  relatively  well  and 
may  result  in  more  orderly  markets  at 
the  close  on  expiration  days.  As  noted 
above,  these  auxiliary  closing 
procedures  have  been  used  by  the 
Exchange  since  1988  without  significant 
difficulty.  Therefore,  the  Commission 
believes  that  it  is  appropriate  at  this 
time  to  approve  the  Exchange's  pilot 
program  on  a  permanent  basis. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  because  there 
are  no  changes  being  made  to  the 
current  provisions,  which  originally 
were  subject  to  the  full  notice  and 
comment  procedures.  In  addition, 
accelerated  approval  would  enable  the 
program  to  continue  on  an 
uninterrupted  basis. 
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A  is  thenfon  ordered,  pursuant  to 
Section  19(b)(2)  of  tbe  Act.**  that  the 
proposed  rule  change  SR-NYSE-96-31 
is  approved. 

Far  the  Comminion,  by  tb«  Division  of 
Market  Regulation,  pumiant  to  delegated 
authority.'" 

Maigam  a  McFariand, 

Deputy  Secretary. 

|FR  Doc  96-28387  Filed  ll-«-g6:  8:45  am) 

■LUNB  COM  M1«-*1-ll 


'  [IWsM*  Na  34-97886:  Fie  Na  8R-P8E- 
96-aS] 

Setf-Regulatory  Ofgantzaliotw;  Padflc 
Stock  Exdiang*  IncorporalMl;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Its  Minor  Rule  Plan 

October  29, 1996. 

I.  Introduction 

On  August  7. 1996,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4  » 
thereunder,  a  proposed  rule  change  to 
amend  the  PSE's  Minor  Rule  Plan. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  August  21. 1996.3  Mq 
comments  were  received  on  the 
proposal. 

n.  Description  of  Proposal 

As  discussed  in  the  Notice,  the 
proposal  would  amend  the  PSE's 
disciplinary  rules  to  provide  Exchange 
staff  with  the  authority  to  make  findings 
of  rule  violations  and  to  impose  fines 
pursuant  to  the  Exchange's  Minor  Rule 
Plan  ("MRP"). 

m.  Diacnasion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
Section  6(b)(5),  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade.  The 
proposal  also  is  consistent  with  Section 
6(b)(7}  in  that  it  is  designed  to  provide 
a  fair  procedure  for  the  disciplining  of 
members  and  persons  associated  with 
members. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 


propoeed  rule  change  (SR-4»SE-96-26) 
is  approved. 

For  the  CommiMioD,  by  the  Division  of 
Market  Regulati<m,  pursuant  to  delegated 
authority. 

Maisaral  a  McFarland. 

Deputy  Secrelaiy. 

fFR  Doc.  96-2S308  Filed  11-4-96;  8:45  am) 


)  Nol  34.87882;  rae  No.  Sn- 
PNHJ^OCP.86-10] 

Sslf-flsgulBtory  Organtoations; 
Ptilladslphia  Dsposhory  Trust 
Company;  NoHoa  of  Filing  and  Ordar 
Granting  Aooalaralad  Approval  of 
Propoaad  Rula  Changa  Ragarding  Usa 
ot  ttw  matltutlonai  OaNvary  Systam  for 
Prima  Brokars  Tranaaedons 

October  28. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
June  28. 1996  the  Phihidelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
PHILADEP-96-10)  as  described  in  Items 
I  and  n  below,  which  Items  have  been 
prepared  primarily  by  Philadep.  On 
September  16. 1996.  Philadep  filed  an 
amendment  to  the  propoeed  rule 
change.'  The  Commission  is  publishing 
this  notice  and  order  to  solicit 
comments  from  interested  persons  and 
to  grant  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regnlatory  Organization's 
Statement  of  the  Terau  of  Sobdance  of 
the  Propoeed  Rnle  Change 

Philadep  proposes  to  allow  its 
participants  to  utilize  its  links  with  the 
Depository  Trust  Company's  ("DTC") 
Institutional  Delivery  ("ID")  system  for 
the  confirmation  and  affirmation  of 
securities  transactions  that  are  to  be 
settled  by  prime  brokers.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission. 
Philadep  induded  statements 


'•15  U.S.C  78»(b)(2)  (19S8). 
'•17  era  200.3O-3(aMl2)  (1W4). 
'15U.S.C78»(b)(l). 
'  17  era  240.106-4. 

>  S«e  Socurities  Exchange  Act  RalasM  No.  37992 
(August  21.  1996),  61  ra  45468. 


MSU.S.C78«(bMl)(lMS). 

'  Letter  btan  ].  Kaith  KaHel.  ComplUnoa  Offloer. 
PhiUdap.  to  jtrry  W.  Carpentw,  AMistant  Diractor. 
Division  of  Market  RtguUtton.  Commission 
(September  13. 1996). 

*  For  a  complete  dascription  of  DTCs  ID  systaoi, 
refv  to  Securities  ExchaI^|•  Act  Release  No.  34779 
(October  3.  1994).  59  TO  51465  (File  No.  SR-DTC- 
94-131  (nolica  of  niing  and  order  granting 
accelerated  approval  on  a  temporary  basis  of  tbe  ID 
system). 


concerning  the  purpose  of  and  basis  for 
the  propoeed  nue  change  and  discussed 
any  comments  that  it  received  on  the 
proposed  rule  diange.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Philadep  has  prep&red  simamaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements.* 

(A)  Self-Regulatory  Orgpnaation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Philadep  pro{K>ses  to  allow  its 
participants  to  utilize  the  ID  system  for 
the  confirmation  and  affirmation  of 
trades  that  are  to  be  settled  by  prinoe 
brokers.'  Under  the  proposed  mle, 
Philadep  participants  may  elect  to  use  a 
prime  Iwoker  option  on  the  ID  system  to 
accommodate  requests  from  their 
customers  to  send  certain  orders  to 
another  broker  for  execution.  Although 
these  orders  will  be  executed  by  an^er 
broker,  all  such  orders  subsequently 
will  settle  at  the  prime  broker. 

Prime  broker  arrangements  typically 
are  designed  by  full  service  fiims  to 
Cacilitate  the  clearance  and  settlement  of 
securities  trades  for  retail  and 
institutional  investors  that  are  active 
market  participants.  The  prime  broker 
arrangement  involves  the  prime  broker, 
the  executing  broker,  and  the 
institutional  customer.  The  prime 
broker  must  be  a  registered  broker- 
dealer  that  clears  and  finances  customer 
trades  executed  by  one  or  more  other 
broker-dealers  ("executing  brokers")  on 
behalf  of  the  customer.  Customersplace 
orders  with  an  executing  broker.  Toe 
executing  broker  maintains  an  account 
in  the  name  of  the  prime  broker  for  the 
benefit  of  the  customer  to  accommodate 
such  customer  orders.  The  customer 
maintains  its  funds  and  securities  in  an 
account  with  the  prime  broker. 

When  a  customer  places  a  trade  order, 
the  executing  broker  buys  or  sells 
securities.  On  the  same  day  [i.e.,  trade 
date),  the  customer  will  notify  the  prime 
broker  of  the  trade  made  by  the 
executing  broker.  The  prime  broker 
records  the  customer's  order  in  its  books 
and  records  and  issues  a  confirmation  to 
the  customer.  Tbe  executing  Inoker  will 
utilize  the  ID  system  to  confirm  the 
transaction  with  the  prime  broker.  The 
prime  broker  will  affirm  the  trade 
through  the  ID  system  if  the  trade 
information  submitted  by  the  customer 
matches  the  information  received  from 


<The  Commission  has  modified  the  text  of  tbe 
summaries  submitted  by  Philadep. 

'Prime  broliars  are  ID  participating  broker-dealer* 
that  settle,  clear,  and  finance  trade*  and  proride 
custodial  (acilitiea  for  institutional  customer*. 
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the  executing  broker.  SubsequenUy,  the 
prime  broker  settles  with  the  executing 
broker  and  the  customer  according  to 
normal  settlement  procedures. 

Prime  broker  participants  also  will 
have  the  option  to  disaffirm  trades. 
Disaffirmation  involves  the  reversal  of 
an  affirmed  confirmation  back  to  an 
unaffirmed  confirmation  status.  A 
disaffirming  prime  broker  will  notify 
both  Philadep  and  the  executing  broker 
through  Philadep's  terminal  system, 
Philanet.  that  a  previously  affirmed  ID 
prime  broker  trade  is  being  disaffirmed. 
Philadep  will  verify  that  each 
disaffirmation  instruction  matches  an 
existing  ID  trade,  and  on  a  "best  efforts" 
basis,  Philadep  will  attempt  to  contact 
the  executing  broker  by  telephone  to 
inform  it  of  the  disaffirmation.  Philadep 
then  will  determine  the  setUement 
mode  of  the  disaffirmed  trade  [e.g., 
trade-for-trade  or  continuous  net 
settlement  ["CNS"]).  If  a  disaffirmed 
trade  is  scheduled  to  setUe  trade-for- 
trade  or  outside  Philadep,  Philadep  will 
not  take  any  further  action.® 

If  a  disaffirmed  trade  is  scheduled  to 
settie  in  CNS,  Philadep  will  provide 
information  to  the  appropriate  clearing 
corporation  so  that  the  clearing 
corporation  can  effect  journal  entries  tc 
reverse  the  settlement  obUgations  of  the 
prime  brokers.  This  reversal  will 
reestablish  the  settlement  obligations  of 
the  executing  brokers.  On  a  best  efforts 
basis,  the  clearing  corporation  will 
telephone  the  executing  brokers  to 
advise  them  of  the  disaffirmation. 

Philadep  believes  that  it  will  need  to 
make  minimal  changes  to  its  current 
system  to  accommodate  this  business. 
Most  notably,  Philadep  will  establish 
two  account  numbers  that  will  serve  to 
segregate  the  prime  broker  activity  of  its 
ID  participants  from  other  types  of 
activity. 

Philadep  believes  that  the  proposed 
change  is  consistent  with  Section  1 7A  of 
Act '  because  it  promotes  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  and  safeguards 
securities  and  funds  in  Philadep's 
custody  or  control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Philadep  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


(C)  Self-ReguJatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
received.  Philadep  will  notify  the 
Commission  of  any  written  comments 
received  by  Philadep. 

m.  Date  of  EfiEectiveneaa  of  the 
Proposed  Rule  Change  and  Timing  fbr 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act" 
requires  the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  Additionally, 
Section  17A(a)(2)(ii)  of  the  Act »  directs 
the  Commission  to  facilitate  the  linked 
or  coordinated  facilities  for  the 
clearance  and  settlement  of  securities 
transactions.  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  Philadep's  obUgations 
under  the  Act  because  the  proposal 
permits  Philadep  participants  to  utilize 
DTCs  ID  system  to  settle  prime  broker 
trades  which  should  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions 
whether  such  trades  settle  through  CNS 
(i.e.,  thereby  netting  prime  brokers'  and 
executing  brokers'  other  positions  in  the 
same  security)  or  trade  for  trade  through 
the  existing  ID  system.  Furthermore,  the 
Commission  believes  that  the  proposed 
rule  change  enhances  the  ID  linkage 
between  DTC  and  Philadep  throu^ 
which  Philadep  participants  will  be  able 
to  settle  prime  broker  trades. 

Philadep  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  accelerated  approval  will 
permit  Philadep  participants  to 
immediately  utilize  the  ID  system  for 
prime  broker  securities  transactions. 
Furthermore,  approval  of  the  proposed 
rule  change  will  allow  Philadep  to 
enhance  its  existing  ID  linkage  with 
DTC,  whose  prime  brokerage  service  has 
already  been  subject  to  notice  and 
comment.^"  Although  the  Commission 
has  received  one  comment  letter 
supporting  the  rule  proposal,  the 
Commission  does  not  expect  to  receive 
additional  comment  letters  on  the 
proposal." 


IV.  Solicitation  of  Comments' 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Room.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  the  file  number  SR- 
PHILADEP-96-10  and  should  be 
submitted  by  November  26,  1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
PHILADEP-96-10)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai^gard  H.  McFarUnd, 
Deputy  Secretary. 

(FH  Doc.  96-28309  Filed  11   4  06;  8:45  am] 
BtUMQ  CODE  8010-01-M 


[Release  No.  34-37887;  File  No.  SR-Ptilx- 
98-39] 

Self'Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Relating  to  the  Selective 
Quoting  Facility  for  Foreign  Currency 
Options 

October  29.  1996. 
I.  Introduction 

On  August  20, 1996,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 


*For  trade-for-tiade  settlement,  prime  brokers 
will  not  deliver  on  the  sell  side  or  will  reclaim  the 
transaction  on  the  buy  side.  For  trades  settling 
outside  Philadep,  prime  brokers  will  block 
settlement  through  their  agents  or  correspondents. 

'  15  U.S.C  78q-l  (1988). 


•  15  U.S.C  78q-l(b)(3)(F)  (1988). 

•  15  U.S.C  78q-l(a)(2Mii)  (1988). 
"Supro  note  3. 

>  >  In  that  letter,  the  commanter  asserted  that  it 
will  be  competitively  disadvantaged  if  Philadep  is 


unable  to  offer  prime  broker  services  to  its 
participants.  Letter  from  Robert  B.  Kaplan,  Vice 
President,  BHC  Securities,  Inc.,  to  Larry  £. 
Bergmann,  Senior  Associate  Director,  Division. 
Commission  (July  30, 1996). 

u  15  U.S.C  78s(b)  (2)(1988). 
"17  CFR  200.30-3(a)(12)  (1996). 
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19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),>  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  the  foreign  currency  option 
selective  quote  facility. 

Notice  of  the  prop<Med  rule  change 
was  published  for  comment  in  the 
Fed«n«l  Register  on  September  20. 

1996.3  f4o  comments  were  received  on 
the  proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  foreign  currency  option  ("PCX)'*) 
Selective  Quoting  Facility  ("SQF") 
establishes  criteria  to  determine 
whether  the  bid/ask  quotation  for  each 
FCO  series  is  eligible  for  transmission  to 
the  Options  Price  Reporting  Authority 
("OPRA")  for  off-floor  dissemination  to 
seciirities  data  vendors.  Implemented  in 

1994.4  the  SQF,  a  feature  of  the 
Exchange's  Auto-Quote  system,  was 
intended  to  reduce  the  nimiber  of  strike 
prices  being  continuously  updated  and 
disseminated,  thus  resulting  in  more 
timely  and  accurate  FCO  quote  displays. 
Specifically,  designating  as  "inactive" 
those  series  that  are  away-from-the- 
money  or  not  recently  traded  eliminates 
quote  changes  in  those  series  that  have 
the  least  amount  of  investor  interest, 
thus  reducing  the  dissemination  delajrs 
caused  by  thousands  of  quote  changes 
in  volatile  trading  periods. 

Currently,  the  SQF  categorizes  certain 
FCO  strikes  as  "non-update"  or 
"inactive"  strikes,  which  are 
disseminated  with  the  OPRA  indicator 
"I"  and  zeroes  (e.g.,  000-000).  in  lieu  of 
a  market.  In  contrast,  "update"  or 
"active"  strikes  include,  at  minimum: 
(1)  Around-the-money  strikes  in  near- 
term  American  style  options,  and  (2) 
strikes  with  open  interest  that  have 
traded  with  the  previous  five  days. 
Around-the-money  strikes  were 
recently  '  defined  as  those  with  an 
approximate  10,  20,  30,  40  and  50 
delta."  Active  strikes  may  also  be  added 
at  the  initiative  of  the  Exchange  or  in 
response  to  a  request  by  the  Specialist 
or  an  FCO  Floor  Official. 

When  a  series  is  inactive,  those  bids 
and  offers  are  no  longer  updated  in  the 


M5U.S.C78«(b)(l). 
'17CFR240.19b-4. 

>  Sacuritias  Exchange  Act  RelaaM  No.  37688 
(Saptember  18.  1996)  61  FR  49S1S. 

*  Sacuritia*  Exchange  Act  Raleata  No.  33067 
(October  19.  1993).  58  FR  57658  (October  26.  1993) 
(File  No.  SR-Phlx-92-23). 

>  Sacuritias  Exchange  Act  Release  No.  36636 
(Dacembar  26,  1995)  61  FR  209. 

*  "Delta"  U  a  maasura  of  how  much  an  option 
premium  changes  in  relation  lo  changes  in  the 
underlying  security.  For  example,  a  50  delta 
represents  that  for  every  one  point  move  in  the  spot 
price  of  an  underlying  foreign  currency,  the  option 
moves  Ml 


Exchange's  Auto-Quote  systeip  for 
dissemination. 

However,  if  interest  is  then  voiced  in 
any  such  series,  it  can  be  activated 
immediately  upon  establishment  of  a 
quote  in  that  series.  Inactive  strikes  with 
open  interest  (that  have  not  traded  in 
the  previous  five  days)  are  quoted  once 
at  the  close  of  tradiii^  each  day  for 
purposes  of  mark-to-market  valuation. 
Because  inactive  series  are  not 
continuously  updated  and 
disseminated,  quotation  processing 
times  are  reduced  such  that  quotes 
respecting  active  strikes  are  updated 
and  disseminated  to  customers  much 
more  quickly. 

The  Exchange  amended  the  SQF  last 
year  ^  to  reduce  the  number  of  strikes 
considered  active  by:  (1)  Eliminating 
from  the  definition  of  active  strikes 
those  series  with  open  interest  that  have 
not  traded  within  the  previous  five 
trading  days,  but  nevertheless  requiring 
a  closing  quotation;  (2)  "de-activating" 
strikes  intra-day  that  no'longer  fit  the 
definition  of  active;  and  (3)  redefining^ 
around-the-money  active  strikes  as  the 
five  options  with  an  approximate  10.  20. 
30.  40  and  50  delta,  instead  of  those  four 
above  and  four  below  the  spot  price. 
This  change  was  precipitated  by 
volatility  in  the  foreign  currency 
markets  causing  dramatic  fluctuation  in 
foreign  currency  exchange  rates,  and,  in 
turn,  the  addibon  of  many  strike  prices 
to  accommodate  the  new  trading  ranges 
of  the  underlying  currencies.  Therefore, 
the  changes  were  intended  to  alleviate 
this  burden  and  to  improve  the 
timeliness  and  accuracy  of  FCO  quotes. 

In  building  system  enhancements  to 
implement  this  change,  testing  revealed 
that  the  delta-based  aroimd-the-money 
strikes  did  not  most  accurately  capture 
around-the-money  Interesftad  was  not 
the  most  efficient  or  simple  method  of 
determining  those  strikes,  as  originally 
contemplated  by  the  FCO  floor.  The 
Exchange  had  previously  sought  to 
define  active  strikes  using  deltas,  in 
order  to  correspond  to  the  terminology 
used  by  traders  and  to  capture  strikes  of 
certain  volatilities,  which  was  an 
improvement  upon  having  a  set  number. 
During  testing,  it  was  determined  that 
the  definition  of  around-the-money 
strikes  should  be  revisited,  resulting  in 
theproposal  at  hand. 

The  purpose  of  the  proposal  is  to 
codiiy  certain  system  enhancements 
pertaining  to  the  SQF  into  the  governing 
Rule  and  Floor  Procedure  Advice." 


'  See  SacuriUas  Exchange  Act  Ralsaae  No.  36636. 
supra  note  5. 

•Phbc  Rule  1012.  Commentary  .04  and  Floor 
Procedure  Advice  ("Advice")  F-18.  FCO  Expiration 
Months  and  Strikes  Prices— Selective  Quoting 
Facility. 


Specifically,  the  current  proposal 
redefines  around-the-money  active 
strikes  as  two  in-the-money  strikes  and 
six  out-of-the  money  strikes  for  both 
puts  and  calls.  The  purpose  of  this 
change  is  to  more  accurately  reflect  the 
most  active  series  for  dissemination  of 
the  most  significant  and  meaningful 
quotes.  FCO  floor  representatives 
determined  that  the  10-50  delta  range 
did  not  necessarily  incorporate  such 
strikes.  Each  morning,  under  the 
proposal,  the  SQF  would  set  eight  calls 
and  eight  puts  for  each  FCO  expiration 
month.  Previously,  imder  the  delta- 
based  method,  at  least  ten  series  were 
activated,  and.  in  certain  cases,  more 
than  five  strikes  out-of-the-money  were 
required  to  capture  the  50  delta  and  less 
than  five  captured  the  50  delta  in-the- 
money.  Thus,  based  on  specialist 
experience,  the  "two  in  the  six  out-of- 
the-money"  definition  gamers  those 
strikes  that  are  active  daily  and  have  the 
most  trading  interest.  Furthermore, 
preliminary  testing  revealed  that  10% 
fewer  strikes  in  the  sample  were 
activated  under  the  new  definition. 
Therefore,  the  Exchange  does  not 
believe  that  the  number  of  resulting 
strikes  should  differ  significantly  fit>m 
the  delta-based  method.  The  actual 
number  for  each  FCO  depends  upon  the 
fluctuations  in  the  underlying  currency. 
Likewise,  the  Exchange  believes  that  the 
"two  in  the  six  out"  method  is  easier  to 
discern  for  customers,  floor  traders. 
Exchange  staff,  and  vendors  alike. 

Rule  1012.  Commentary  .04 
establishes  the  minimum  strikes  to  be 
activated,  thus  permitting  the  Exchange 
to  designate  other  strikes  as  active.  In 
this  regard,  the  Exchange  proposed  to 
add  the  language  "at  minimum"  to  the 
Advice,  for  consistency  with  Rule  1012. 
In  implementing  the  ability  to  activate 
other  strikes,  the  Exchange  has  also 
designated  as  active  all  expiration 
months  (except  long-term)  and  around- 
the-money  European  style  options. 
Activating  expiration  months  other  than 
the  first  three  months  became  necessary 
due  to  complex  system  needs  related  to 
disseminating  implied  volatility  levels 
using  an  outside  vendor.  Activation  of 
around-the-money  strikes  is  currently 
needed  in  all  months  to  continue 
disseminating  these  levels  under 
existing  system  configurations.  With 
respect  to  end-of-month  FCOs,  only  the 
first  three  expiration  months  are 
currently  activated.  Further,  European 
style  options  are  treated  the  same  as 
American  style  options  by  the  SQF 
system,  such  that  the  around-the-money 
definition  activates  the  same  strikes. 
The  Exchange  notes  that  these  changes 
were  implemented  by  FCO  Committee 
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representatives  to  facilitate  the  smooth 
operation  of  the  SQF,  and  this  proposal 
codifies  this  result  by  adding  the 
permissive  language  from  the  Ride  into 
the  Advice. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  "  of  the  Act  in  general,  and  in 
particular,  with  Section  6(b)(5). i°  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudiUent  and  manipulative  acts  and 
practices,  to  foster  cooperation  and 
coordination  with  perscHis  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  as 
well  as  to  protect  investors  and  the 
public  interest.  Specifically,  the 
Exchange  believes  the  proposal 
promotes  just  and  equitable  principles 
of  trade  by  facilitating  speedier 
dissemination  of  FCO  markets. 
Although  the  proposal  may.  but  does 
not  necessarily.  resiUt  in  a  greater 
number  of  active  strikes,  the  Exchange 
believes  that  any  additional  activation 
of  strikes  is  necessary  to  ensiue  that 
SQF  dissemination  includes  truly  active 
strikes.  Thus,  the  proposal  balances  the 
need  to  prevent  excessive  quote 
disseminations  with  preserving 
meaningful  dissemination  of  FCO 
quotes.  The  proposal  is  also  designed  to 
facilitate  coordination  between  the 
Exchange,  the  Options  Clearing 
Corporation  ("OCC").  OPRA  and 
securities  information  vendors.  A  quote 
will  always  be  disseminated  when  a 
trade  occurs  in  a  previously-inactive 
series  and  quotes  in  inactive  series  can 
always  be  requested  from  the  trading 
crowd,  consistent  with  the  protection  of 
investors  and  the  public  interest.  In 
sum.  the  Phlx  believes  that  the  proposed 
changes  to  the  SQF  should  facilitate  the 
specialists'  ability  to  focus  on  active 
series,  which  should,  in  turn,  result  in 
tighter,  more  liquid  markets,  consistent 
with  Section  6(b)(5). 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6(b)(5). >>  The 
Commission  believes  that  the  proposed 
amendments  to  the  SQF  will  result  in 
timely  and  acciurate  FCO  quote  displays 
in  series  of  known  or  probable  interest 
to  public  customers,  rather  than  those 
with  improbable  public  investor 


•15U.S.C.  78f. 
>0l5U.S.C78f(b)(5). 
"15  U.S.C  78f[b)(5). 


interest,  thereby  helping  the  Phlx  to 
maintain  fair  and  orderly  options 
markets. 

Specifically,  the  Phlx  proposes  to 
redefine  around-the-money  active 
strikes  as  two  in-the-money  strikes  and 
six  out-of-the-money  strikes  for  both 
puts  and  calls.  According  to  the 
Exchange,  the  purpose  of  this  change  is 
to  more  accurately  reflect  the  most 
active  series  for  dissemination  of  the 
most  significant  and  meaningful  quotes. 
The  Exchange  states  that  FCO  floor 
representatives  determined  that  the  10- 
50  delta  range  did  not  necessarily 
incorporate  such  strikes.  Each  morning, 
imder  the  proposal,  the  SQF  will  set 
eight  calls  and  eight  puts  for  each  FCO 
expiration  month.  Previously,  under  the 
delta-base  method,  at  least  ten  series 
were  activated,  and,  in  certain  cases, 
more  than  five  strikes  out-of-the-money 
were  required  to  capture  the  50  delta 
and  less  than  five  captured  the  50  delta 
in-the-money. 

According  to  the  Exchange,  based  on 
specialist  experience,  the  "two  in  and 
six  out-of-the-money"  definition  gamers 
those  strikes  that  are  active  daily  and 
have  the  most  trading  interest.  'The 
Exchange  states  that  the  number  of 
resulting  strikes  shoiUd  not  differ 
significanUy  from  the  delta-based 
method.  The  Exchange  states  that 
preliminary  testing  revealed  that  10% 
fewer  strikes  in  the  sample  were 
activated  under  the  new  definition, 
though  the  actual  number  for  each  FCO 
depends  upon  the  fluctuations  in  the 
underlying  currency.  The  Exchange  also 
believes  that  the  "two  in  and  six  out" 
method  is  easier  to  discern  for 
customers,  floor  traders.  Exchange  staff, 
and  vendors  alike.  Therefore,  the 
Commission  finds  that  the  proposal  may 
benefit  investors  and  help  the  Phlx 
maintain  fair  and  orderly  markets  by 
allowing  for  the  updating  and 
dissemination  of  quotations  that  are 
most  useful  to  FCO  market  participants. 

Rule  1012,  Commentary  .04 
establishes  the  minimum  strikes  to  be 
activated,  thus  permitting  the  Exchange 
to  designate  other  strikes  as  active.  In 
this  regard,  for  consistency  with  Rule 
1012,  the  Exchange  proposed  to  add  the 
language  "at  minimum"  to  the  Advice. 
The  Commission  finds  this  conforming 
change  appropriate. 

In  addition,  the  Commission  believes 
that  the  proposal  protects  market 
participants  by  providing  for  the 
dissemination  of  one  bid/ask  quote  at 
the  end  of  each  day  for  non-update 
series  with  open  interest.  This  quote 
will  provide  option  holders  with  an 
indication  of  the  market  for  that  option 
and  will  provide  the  OCC  with  a  closing 


value  to  mark  the  market  for  mai^  and 
capital  purposes. 

The  Commission  continues  to  believe, 
as  it  has  concluded  previously,*'  that 
the  SQF,  as  amended,  will  not  create  an 
advantage  to  FCO  participants  on  the 
trading  floor  with  the  trading  of  options 
series  not  disseminated  to  tlw  pubUc. 
Public  customers  are  protected  by  the 
feature  of  the  SQF  which  requires  a 
quotation  to  be  disseminated  after  an 
options  series  is  activated  but  before  a 
trade  can  be  entered.  Accordingly,  a 
participant  who  is  physically  on  the 
trading  floor  will  learn  of  the  specialist's 
market  for  a  given  options  series  when 
the  series  is  activated  and  a  quote  is 
published,  nearly  identical  in  time  to  a 
potential  customer  watching  a  vendor 
screen  off-floor. 

IV.  Conclusian 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
Phbe-96-39)  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Maigurat  H.  McFaiiand. 

Deputy  Secretary. 

(FR  Doc.  96-28314  Filed  11   4  06;  8:45  am] 

MLUNO  OOOC  SSIO-SI-li 


DEPARTMENT  OF  STATE 

Office  Of  the  SMTMary 
[Public  Notice  2462] 

Extension  of  the  Restriction  on  the  Use 
of  Unltad  States  Passports  for  Travel 
To,  In,  or  Through  Libya 

On  December  11, 1981,  pursuant  to 
the  authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51. 73(a)(3),  all  United  States  passports 
were  declared  invalid  for  travel  to,  in, 
or  through  Libya  unless  specifically 
validated  for  such  travel.  This 
restriction  has  been  renewed  yearly 
because  of  the  unsettied  relations 
between  the  United  States  and  the 
Government  of  Libya  and  the  possibihty 
of  hostile  acts  against  Americans  in 
Libya. 

Ilie  Government  of  Libya  still 
maintains  a  decidedly  anti -American 
stance  and  continues  to  emphasize  its 
willingness  to  direct  hostile  acts  against 


''See  Securities  Exchange  Act  Release  No.  33067 
(October  19, 1993).  58  FR  S74S8  (order  approving 
SQF,  SR-Phlx-92-23);  Securities  Exchange  Act 
Release  No.  36636,  supro  note  5. 

"15U.S.C.  78s(b)(2). 
>M7  CFR  200.30-3(aKl2). 
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the  United  States  and  its  nationals.  The 
American  Embassy  in  Tripoli  remains 
closed,  thus  preventing  the  United 
States  from  providing  routine 
diplomatic  protection  or  consular 
assistance  to  Americans  who  may  travel 
to  Libya. 

In  light  of  these  events  and 
drcimistances,  I  have  determined  that 
Libya  continues  to  be  an  area 
"*  *   *  where  there  is  imminent  danger 
to  the  public  health  or  physical  safety  of 
United  States  travelers"  within  the 
meaning  of  22  U.S.C  221a  and  22  CFR 
51.73(a)(3). 

Accordingly,  all  United  States 
passports  shall  remain  invalid  for  travel 
to.  in,  or  through  Libya  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

This  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Regiater  and  shall  expire  at  midnight 
November  24, 1997,  unless  extended  or 
sooner  revoked  by  Public  Notice. 

Dated:  October  28. 1966. 


Wafraa  M.  CaristoplMr. 

SecTBtary  of  State 

(FR  Doc.  96-28390  Piled  11-4-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoastCkianJ 
[COO96-O60I 

Avallabntty  of  Qreat  Lakes  loebreeklng 
Environmental  Impact  Statement  and 
Notice  of  Public  Meetinfl  November  14, 
1996 

agency:  Coast  Guard.  DOT. 

ACnON:  Great  Lakes  Icebreaking  Draft 

(EIS)  and  public  meeting. 

SUMMARY:  Pursuant  to  Section  122(2)  (c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  of 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Coast  Guard 
Guidelines  (COMDTINST  M16475.1B); 
the  Coast  Guard,  U.S.  Department  of 
Transportation,  gives  notice  of  the 
following  actions. 

1.  This  notice  is  to  announce  the 
preparation  of  a  draft  EIS  for  icebreaking 
in  the  Great  Lakes  by  the  Ninth  Coast 
Guard  District  and  requests  comments 
on  this  document. 
DATES:  1.  We  will  conduct  a  public 
meeting  to  receive  comments  on  the  EIS 
on  November  14.  1996  at  10:00  am. 
ADDRESSES:  Requests  for  the  EIS.  or 
questions  and  comments  on  the  EIS 
^ould  be  directed  to:  Gary  Nelson  at 
the  U.S.  Coast  Guard.  Qvil  Engineering 


Unit,  1240  East  9th  Street.  Room  2179. 
Qeveland.  Ohio  44199-2060.  The 
public  meeting  will  be  held  in  the  Coast 
Guard  20th  floor  conference  room  in  the 
Anthony  J.  Celebraeze  Fednal  Building. 
1240  East  9th  Street.  Qeveland.  Ohio 
44199-2060. 

For  further  information  contact  Gary 
Nelson  at  telephone  (216)  522-3934, 
extension  635. 

The  EIS  can  be  reviewed  at  the 
following  locaticms: 
Coast  Guard  Qvil  Engineering  Unit, 

Anthony ).  Celebreeze  Federal 

Building,  Cleveland,  OH 
Coast  Guard  Group  Bufhlo,  Bufhlo.  NY 
Coast  Guard  Group  Sault,  St.  Marie,  MI 
Coast  Guard  Group  Grand  Haven,  MI. 
Coast  Guard  Group  Milwaukee,  WI 
Coast  Guard  Ooup  Detroit,  MI 
U.S.  Army  Corps  of  Engineers  Detroit 

District,  Detroit,  MI 
U.S.  Army  Corps  of  Engineers  Saginaw 

Area  Office.  MI 
U.S.  Army  Corps  of  Engineers  Grand 

Haven  Area  Office.  MI 
U.S.  Army  Corps  of  Engineers  Duluth 

Area  Office.  MN 
U.S.  Army  Corps  of  Engineers,  Buffalo 

District,  Bufhlo,  NY 
U.S.  Army  Corps  of  Engineers, 

Cleveland  Area  Office.  OH 
U.S.  Army  Corps  of  Engineers.  Chicago 

District,  Chicago.  IL 
Vaughn  Library,  Ashland,  WI 
Milwaukee  Public  Library,  Dociunent 

Department.  Milwaukee.  WI 
U  W  Wendt  Ubrary,  Madison.  WI 
Superior  Public  Library,  Superior,  WI 
Duluth  Public  Library,  Duluth,  MN 
Two  Harbors  Library,  Two  Harbors,  MN 
U  of  Illinois  Library,  Document  Dept.  at 

Chicago  Qrcle,  Chicago,  IL 
Municipal  Reference  Library,  Chicago, 

IL 
Northern  Illinois  Library.  Dekalb,  IL 
R  P  Flower  Library,  Watertown,  NY 
Miner  Center  Library,  Chazy,  NY 
Public  Library,  Michigan,  Qty,  IN 
Indiana  State  Library,  Indianapolis,  IN 
University  Library,  Bowling  Green,  OH 
State  Library,  Columbus,  OH 
City  Library,  Ashtabula,  OH 
Downtown  Public  Library,  Cleveland, 

OH 
Public  Library,  Petoskey,  MI 
Great  Lakes  Marine  Academy  Library, 

Traverse  Qty,  MI 
Maud  Preston  Palenske  Library,  St. 

Joseph,  MI 
St.  Clair  County  Library,  Port  Huron,  MI 
U  M  Natural  Science  Library.  Ann 

Arbor,  MI 
U  M  North  Engineering  Library,  Ann 

Arbor.  Ml 
Public  Library  Tech  and  Science  Dept 

Detroit,  MI 
Eastern  MI  U  Library,  Ypsilanti,  MI 


Lake  Superior  State  College  Library. 

Sault.  Ste  Marie.  MI 
Bayliss  Public  Library.  Sault.  Ste  Marie, 

MI 

SUPPLEMENTARY  IIFORMATiON: 

1.  Propoeed  Action 

The  preparation  and  announcement  of 
an  EIS  on  Oeat  Lakes  icelneaking  and 
a  public  meeting  November  14. 1996  in 
Cleveland.  Ohio. 

2.  AHematiTes 

No  icebreaking  was  the  only 
alternative  compared  to  the  preferred 
alternative  of  icebreaking  as  proposed. 

3.  Coordinatkm 

In  accordance  with  the  National 
Environmental  Policy  Act,  as  amended, 
and  Coast  Guard  policy  we  encourage 
all  interested  or  affected  parties  to 
participate  in  the  public  comment 
process.  The  comment  process  includes 
public  participation  to  integrate 
information  regarding  public  needs  and 
concerns  into  the  environmental 
dociunent. 

Agencies  and  the  public  are 
encouraged  to  provide  written 
comments.  These  comments  should 
si>ecifically  describe  environmental 
issues  or  topics  which  the  commentator 
believes  the  dociunent  should  address. 
Written  statements  should  be  mailed  to 
the  aforementioned  Coast  Guard  address 
no  later  than  December  9, 1996. 

Discussion  of  Announcement 

The  EIS  and  public  meeting  is  to 
address  the  impact  of  breaking  ice  in 
shipping  channels  in  the  Great  Lakes. 
During  1996  and  each  year  thereafter  we 
proposed  to  break  ice  in  the  shipping 
channels  within  the  Great  Lakes. 

The  U.S.  Coast  Guard  conducts 
icebreaking  under  authority  of  Title  33. 
Code  of  Federal  Regulations,  Part  100 
(33  CFR  100).  Icebreaking  represents  a 
federal  agency  action  subject  to  review 
procedures  established  to  implement 
the  National  Environmental  Policy  Act 
(NEPA).  Therefore,  this  EIS  is  written  in 
order  to  comply  with  our  procedures  for 
NEPA  implementation. 

Drafting  InfimBation 

The  drafter  of  this  announcement  is 
Gary  Nelson.  U.S.  Coast  Guard,  Civil 
Engineering  Unit.  Cleveland,  OH. 

Dated:  October  30. 1996. 

GX.  NelMHL  Environmental  Protection 
Speoaliat, 

U.S.  Coast  Guard,  Civil  Engineering  Unit, 
Cleveland,  Ohio. 

(FR  Doc  96-28405  Filed  11-4-96;  8:45  am] 
aajjNQ  0001 4tio-i4-M 
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Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  f^aaenger 
Facility  Ctiaige  (PFC)  at  Laredo 
International  Airport,  Laredo,  TX 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Laredo  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  receive  on  or 
before  December  5, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery. 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D.  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jose  L. 
Flores,  Manager  of  Laredo  International 
Airport  at  the  following  address:  Mr. 
Jose  L.  Flores,  Airport  Manager,  Laredo 
International  Airport,  1110  Houston, 
Laredo,  Texas  78040. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery,  Federal  Aviation 
Administration.  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth.  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Laredo 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  September  23, 1996,  the  FAA 
determined  that  the  application  to  use 


the  revenue  from  a  PFC  submitted  by 
the  Airport  was  substantially  complete 
within  the  requirements  of  Section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
January  17. 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Charge  effective  date:  October  1. 1993. 

Proposed  charge  expiration  date:  June 
30.  2010. 

Total  estimated  PFC  revenue: 
$6,303,839.00. 

PFC  application  number  96-02-U- 
00-LRD. 

Brief  description  of  proposed 
projectls): 
Projects  to  use  PFC's 

PFC  Reimbursable  Projects;  Construct 
New  Passenger  Terminal  Building 
and  Related  Improvements; 
Reconstruct  Runway  17L/35R; 
Construct  a  Parallel  Taxiway  to 
Runway  17L/35R;  Airfield  Signage 
Improvements;  and  Airfield 
Electrical  Improvements. 

Proposed  class  of  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  ENvision, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Boulevard, 
Fort  Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Laredo 
International  Airport. 

Issued  in  Fort  Worth,  Texas,  on  September 
23, 1996. 

Naomi  L.  Saunders, 

Manager.  Airports  Division. 

[FR  Doc.  96-27989  Filed  11-4-96;  8:45  am) 
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Notice  of  Intent  to  Rule  on  Application, 
impose  and  Uae  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Redding  Municipal  Aiiport  Redding, 
CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 


revenue  from  a  PFC  at  Redding 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Recondliatian  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  receive  on  or 
before  December  5, 1996. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA. 
90261,  or  San  Francisco  Airport  District 
Office,  831  Mitten  Road,  Room  210, 
Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Rod  Dinger,  Airport 
Operations  Manager,  Qty  of  Redding,  at 
the  following  address:  P.O.  Box  496071, 
Redding,  California  96049-6071.  Air 
carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  city  of 
Redding  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Specialist,  Airports  District  Office,  831 
Mitten  Road,  Room  210,  Burlingame, 
CA  94010-1303,  Telephone:  (415)  876- 
2806.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPI.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Redding  Mimicipal  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  October  15. 1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  city  of  Redding  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  23, 1997. 
The  following  is  a  brief  overview  of  the 
impose  and  use  application  number  96- 
01-C-OO-RDD. 

Level  of  proposed  PFC:  $3.00. 

Charge  effective  date:  March  1,  1997. 

Estimatea  charge  expiration  date: 
May  21,  2005. 

Total  estimated  PFC  revenue: 
$1,195,000. 

Brief  description  of  impose  and  use 
projects:  Terminal  Building 
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Remodeling,  AKFF  Equipment,  Land 
Acquisition — Phase  I.  Runway  16-34 
Pavement  Rehabilitation  and  Runway 
34  Approach  End  Safety  Area  Culvert. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  a  the  FAA  ofBce 
listed  above  under  FOR  FURTHER 
mFORMA-nON  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration. 
Airports  Division.  15000  Aviation  Blvd.. 
Lawndale.  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  city  of  Redding. 

iMued  in  HaMrthonie,  California,  on 
October  23. 1996. 
LontoN.MilUM. 

Acting  tAanager,  Airports  Division,  Western 
Pacific  Region. 

IFR  Doc.  96-28413  Filed  11-4-96:  8:45  am] 
iNJJMO  0001  4eiO-1S-M 


MsfMiiw  Admlnistratloo 
[Docket  No.  P-000] 

Title  XI  ObHgatton  Quwan 
CltliMMhip  Requirement 

AQENCY:  Maritime  Administration: 
Department  of  Transportation. 
ACnOM:  Conforming  Agency  Procedures 
to  Statutory  Change;  request  for 
comments. 

SUIMARY:  The  Maritime  Administration 
(MARAD)  is  soliciting  Public  comments 
to  provide  assistance  in  adopting  a 
policy,  which  may  ultimately  be 
incorporated  in  amendments  to  its 
regulations,  governing  the 
administration  of  its  obligation 
guarantees  ("Title  XI")  program  with 
respect  to  citizenship  requirements  for 
program  participants.  This  action  is 
intended  to  harmonize  the 
interpretation  of  citizenship 
requirements  in  MARAD's  Title  XI 
regulations  with  amendments  to  Title 
XI,  as  effected  by  the  enactment  on 
October  8,  1996.  of  the  Maritime 
Security  Act  of  1996. 
DATE:  Comments  are  requested  by 
January  6, 1997. 

ADDRESSES:  To  be  considered, 
comments  must  be  mailed,  delivered  in 
person  or  telefaxed  (in  which  case  an 
original  must  be  received)  to  the 
Secretary,  Maritime  Administration. 
Room  7210,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  All 
comments  will  be  made  available  for 


inspection  during  normal  business 
hours  at  the  above  address.  Commentors 
wishing  MARAD  to  acknowledge 
receipt  of  comments  must  enclose  a 
stamped  self-addressed  envelope  or 
postcard. 

FOR  FURTMER  MFORMATION  CONTACT: 
Robert  J.  Patton,  Jr.,  Deputy  Chief 
Counsel,  Maritime  Administration. 

(202) 366-5712. 

SUFPLEMDITARY  INFORMATION:  Title  XI  of 
the  Merchant  Marine  Act,  1936,  as 
amended  ("Act"),  46  App.  U.S.C.  1271 
et  seq.,  establishes  a  program  which 
provides  for  the  issiiance  of  U.S. 
Government  guarantees  of  obligations 
(debt)  issued  to  finance  the  construction 
of  vessels.  The  term  vessel  is  broadly 
defined  to  include  many  and  diverse 
types,  as  specified.  Units  the  enactment 
of  the  National  Shipbuilding  and 
Shipyard  Conversion  Act  of  1993 
("Shipbuilding  Act"),  Subtitle  D  of  Title 
Xm,  Pub.  L.  103-160,  a  corporation  or 
other  entities  were  not  eligible  for 
guarantees  imless  a  majority  or  75%  of 
its  stock  was  owned  by  U.S.  citizens, 
within  the  meaning  of  section  2  of  the 
Shipping  Act  1916,  as  amended  (46 
App.  U.S.C.  802).  The  Stock  ownership 
requirement  was  dependent  on  the  trade 
served:  i.e.  foreign  or  coastwise  trade. 

To  promote  U.S.  shipbuilding,  the 
Shipbuilding  Act  expanded  the  Title  XI 
obligation  guarantee  program  to  allow 
participation  by  vessel  owners, 
irrespective  of  citizenship,  for  financing 
of  vessels  built  in  a  U.S.  shipyard  for 
expori  ("eligible  export  vessels").  At  the 
same  time,  amendments  to  TiUe  XI  in 
the  Shipbwlding  Act  removed 
references  to  U.S.  citizenship 
requirements  in  some  provisions  of  the 
statute  while  retaining  them  in  other 
provisions.  In  issuing  a  final  rule 
amending  its  regulations  for 
administering  the  Title  XI  obligation 
guarantee  program,  MARAD  addressed 
comments  with  respect  to  its  retention 
of  U.S.  citizenship  requirements  for  all 
vessels,  except  eligible  export  vessels 
(61  F.R.  21306:  May  9, 1996).  Qting  the 
statutory  requirement  and  its 
longstanding  interpretation,  MARAD 
rejected  the  view  expressed  by  some 
commentates  on  its  proposed  rule  (60 
F.R.  20592;  April  28,  1995)  that  there 
are  no  U.S.  citizenship  requirements 
under  the  Act,  except  where  such 
reqiiirements  are  made  appUcable  to 
certain  specified  types  of  vessels,  such 
as  fishing  vessels,  pollution  abatement 
vessels,  etc. 

Section  11  of  the  Maritime  Security 
Act  of  1996,  PL  104-239,  110  Stat. 
3118,  enacted  on  October  8,  1996. 
amended  TiUe  XI  of  the  Act  by  striking 
the  words  "citizens  of  the  United 


SUtes"  in  46  App.  U.S.C.  1271(b). 
1274(a)  and  1281(a).  The  effect  was  to 
remove  the  citizenship  requirements  for 
applicants  to  MARAD  for  Title  XI 
obligation  guarantees,  except  where 
specifically  provided  for  by  other  laws. 

MARAD  recognizes  the  clear  intent  of 
the  Congress  expressed  in  Pub.  L.  104- 
239  to  eliminate,  prospectively,  the 
eligibility  requirement  of  U.S. 
citizenship  for  vessel  owners  applying 
for  obligation  guarantees,  except  as 
otherwise  provided  by  law. 

Accordingly,  where  MARAD's 
existing  regulations  are  now  in  conflict 
with  Title  XI.  as  amended  by  PL.  104- 
239  with  respect  to  citizenship 
requirements,  they  are  no  longer  valid. 
Less  certain  is  the  retroactive  effect,  if 
any.  of  the  new  law.  MARAD's  goal  is 
to  minimize  the  burden  on  applicants  of 
establishing  U.S.  citizenship  without 
compromising  MARAD's  responsibility 
to  protect  the  interests  of  the  United 
States  for  the  obligations  which  it 
guarantees.  MARAD  is  also  considering 
establishing  a  priority,  in  the  event  of  a 
scarcity  of  mnds.  for  loan  guarantee 
applications  by  U.S.  citizens  over  non- 
citizens  for  operation  under  U.S.-flag  in 
the  foreign  commerce. 

MARAD  is  soliciting  comments  on  the 
following  issues: 

1.  Does  MARAD  have  the  legal 
authority  to  give  retroactive  effect  to  the 
elimination  of  its  general  U.S. 
citizenship  test  for  existing  participants 
in  its  obligation  guarantee  program? 

2.  If  MARAD  has  such  authority,  to 
what  extent  should  it  exercise  that 
authority? 

3.  With  respect  to  owners  of  vessels 
with  obligation  guarantees  that  operate 
in  the  United  States  domestic 
("coastMrise")  trade,  for  which  U.S. 
citizenship  requirements  remain,  can 
MARAD's  security  interest  in  these 
vessels,  for  which  it  has  issued 
guarantees,  be  sufficiently  protected  if  it 
adopts  the  self-certification  process  as  to 
establishing  a  vessel  owner's  citizenship 
used  by  the  United  States  Coast  Guard 
for  purposes  of  issuing  a  coastwise  trade 
endorsement? 

4.  Should  U.S.  citizens  be  given 
priority  for  loan  guarantees  over  non- 
U.S.  citizens  for  operation  of  U.S.-flag 
vessels  in  foreign  commerce  in  the  event 
of  scarcity  of  funds  for  approval  of  TiUe 
XI  obligation  guarantees. 

By  Order  of  the  Maritime  Administrator. 

Dated:  October  31, 1996. 
Joel  C  Richaitt 
Secretary. 

[FR  Doc  96-28416  Filed  11-4-96;  8:45  am] 
iMJJNQ  coot  4ei*-Sl-r 
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National  Hlglmay  Traffic  Satoty 
Administration 

[Docket  Na  96-112;  Nottoe  11 

Notica  Of  Raoaipt  Of  Patraon  fbr 
DacMon  Ttiat  Nonoonforming  1990- 
1995  BMW  5  Sartas  Paaaangar  Cars 
Ara  Eligibla  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990-1995 
BMW  5  Series  passenger  care  are 
eligible  for  importation. 

SUMMARY:  lliis  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1990-1995  BMW  5 
Series  passenger  care  that  were  not 
originally  manufectured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufactiuer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  5, 1996. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  [Docket 
houra  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT:  • 
George  EntMrisUe,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactiu^d  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 


NHTSA  purauant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
pubUshes  notice  in  the  Federal  RegMer 
of  each  petition  that  it  receives,  and 
affords  interested  pwsons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eUgible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors  of  Kingsville,  Maryland 
("J.K.")  (Registered  Importer  90-006) 
has  petitioned  NHTSA  to  decide 
wheUier  1990-1995  BMW  5  Series 
passenger  cara  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  the  1990-1995 
BMW  5  Series  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer,  Bayerische 
Motoren-Werke,  A.G.,  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1990-1995 
BMW  5  Series  passenger  cars  to  their 
U.S.  certified  counterpart,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1990-1995  BMW  5 
Series  passenger  care,  as  originally 
manufactiued,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1990-1995  BMW  5 
Series  passenger  cars  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence.  .  .  .,  103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301  Fuel 


System  biteg^ty,  and  302  Flammability 
of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1990-1995  BMW  S 
Series  passenger  cars  are  equipped  with 
the  same  bumpers  and  bumper  support 
structure  as  found  on  the  vehicles'  U.S. 
certified  counterparts,  and  that  the 
vehicles  therefore  comply  with  the 
Biunper  Standard  found  in  49  CFR  Part 
581.  The  petitioner  noted,  however,  that 
on  some  models  the  biunper  strips  must 
be  changed  to  accommodiate  marker 
lights  and  that  these  cc»nponents  may 
be  purchased  from  BMW. 

Petitioner  also  contends  that  non-U.S. 
certified  1990-1995  BMW  5  Series 
passenger  cars  are  capable  of  being 
readily  altered  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  replacement  of  the 
speedometer/odometer  to  one  caUbrated 
in  miles  per  hour. 

Standud  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamps 
and  front  sidemarker  lights:  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarker  lights;  (c)  installation  of  a 
high  mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer,  wired  to  the  seat  belt 
latch;  (b)  installation  of  a  knee  bolster  to 
augment  the  automatic  restraint  system. 
The  petitioner  states  that  the  vehicles 
are  equipped  with  driver's  and 
passenger's  side  air  bags  that  are 
identical  to  those  found  on  the  vehicles' 
U.S.-certified  coimterparts  and  that 
these  components  will  be  inspected  to 
ensure  that  they  have  the  same  part 
numbers  as  those  installed  on  U.S. 
models.  The  petitioner  further  states 
that  the  vehicles  are  equipped  with 
manual  lap  and  shoulder  belts  in  the 
front  and  rear  outboard  seating  positions 
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and  with  a  lap  belt  in  the  rear  oenter 
seating  position. 

Standard  No.  214  Side  Impact 
Protection:  Installation  of  door  bars  on 
certain  vehicles  imported  from  Germany 
or  Switzerland  that  may  IbcJl  these 
components.  The  petitioner  states  that 
these  door  bars  will  be  identical  to  those 
found  cm  the  vehicles'  U.S.-certified 
counterparts,  or  will  be  fiBbricated  from 
appropriate  chrome  moly  tubing. 

The  petitioner  also  states  that  as 
required  under  NHTSA  regulations  on 
vehicle  identification  numbers  at  49 
CFR  Part  565,  non-U.S.  certified  1990- 
1995  BMW  5  Series  passenger  cars  will 
have  installed  a  VIN  plate  that  can  be 
read  from  outside  the  left  windshield 
pillar,  and  a  VIN  reference  label  on  the 
edge  of  the  door  or  latch  post  nearest  the 
driver. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Anthority:  49  U.S.Q  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8:  delegations  of  autliority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  30, 1996. 
MarUyniM  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  96-28351  Filed  11-4-96;  8:45  ami 
■aUNO  COOK  4»tO-S»-P 

[Docket  No.  96-1 1 1:  NoUee  1] 

Nottc*  Of  RMielpt  of  P*traon  for 
Decision  That  Nonconfonning  1994, 
1995,  and  1996  Jaguar  XJ8  PanMQM^ 
Car*  Are  Ellgibia  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconfonning  1994, 
1995.  and  1996  Jaguar  XJS  passenger 
cars  are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  TrafBc  Safoty 


Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1994, 1995,  and  1996 
Jaguar  XJS  passenger  cars  that  were  not 
oiiginally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufactiirer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  5, 1996. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  TrafBc 
Safisty  Administration,  400  Seventh  St, 
SW,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am.to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

8UPPI.EMENTARY  INFORMATION: 

BacJcground 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  aU 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admittion 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manu&cturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
spedfled  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Feideral  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("Wallace")  (Registered  Importer  90- 
005)  has  petitioned  NHTSA  to  decide 
whether  1994, 1995,  and  1996  Jaguar 


XJS  passenger  cars  are  eligible  for 
importatitm  into  the  United  States.  The 
vehicles  which  Wallace  believes  are 
substantially  similar  are  the  1994. 1995, 
and  1996  Jaguar  XJS  passenger  cars  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1994, 1995, 
and  1996  Jaguar  XJS  passenger  cars  to 
their  U.S.  cntified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

Wallace  submitted  informatian  with 
its  petition  intended  to  demonstrate  that 
non-U.S.  certified  1994, 1995,  and  1996 
Jaguar  XJS  passenger  can.  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1994, 1995,  and  1996 
Jaguar  XJS  passenger  can  are  identical 
to  their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence.  .  .  .,  103  Defrosting  and 
Befogging  Systems.  104  WindMeld 
Wiping  and  Washing  Systems.  105 
Hydraulic  Brake  Systems.  106  finzlce 
Hoses.  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems.  116  Brake  Fluid, 
118  Power  Window  Systems.  124 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchora^s.  212  Windshield  Retention. 
214  Side  Impact  Protection.  216  Roof 
Crush  Resistance.  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity, 
and  302  FlammabiUty  of  Interior 
Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1994, 1995,  and  1996 
Jaguar  XJS  passenger  can  comply  with 
the  Bumper  Standard  foimd  in  49  CFR 
Part  581. 

Petitioner  also  contends  that  non-U.S. 
certified  1994, 1995,  and  1996  Jaguar 
XJS  passenger  care  are  capable  of  being 
readily  alteored  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 


Authority:  49  U.S.C  30141(a)(lKA)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  30. 1996. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  96-28352  Filed  11-4-96;  8:45  am] 
BILUNQ  OOOC  4ei»4S-P 


By  the  Board,  Elaine  K.  Kaiser.  Chief, 
Section  of  Environmental  Analysis. 
VflnMMiA.WilUuu, 
Secretary. 
{FR  Doc.  9&-2837S  Filed  11-4-96;  8:45  am) 
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lamp;  (b)  replacement  of  the 
speedometer/odometer  with  one 
calibrated  in  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
Installation  of  U.S.-model  headlight 
assemblies  and  front  sidemarken. 

The  petitioner  states  that  non<'U.S. 
certified  1994, 1995,  and  1996  Jaguar 
XJS  passenger  cars  are  already  equipped 
with  conforming  high  mounted  stop 
lamps. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
Permanent  etching  of  the  required 
warning  statement  onto  the  surface  of 
the  passenger  side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  in  the 
steering  lock  assembly. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  seat  belt 
warning  buzzer.  The  petitioner  states 
that  the  vehicles  are  equipped  with 
driver's  and  passenger's  side  air  bags 
that  are  identical  to  those  found  on  the 
vehicles'  U.S.-  certified  counterparts. 
The  petitioner  also  states  that  the 
vehicles  are  equipped  with  Tjrpe  2  seat 
belts  in  all  fivnt  and  rear  outboard 
designated  seating  positions,  and  notes 
that  there  are  no  center  seating  positions 
in  the  vehicles. 


The  petitioner  also  states  that  as 
required  under  NHTSA  regulations  on 
vehicle  identification  numbers  at  49 
CFR  Part  565,  non-U.S.  certified  1994, 
1995,  and  1996  Jaguar  XJS  passenger 
cars  will  have  installed  a  VIN  plate  that 
can  be  read  from  outside  the  left 
windshield  pillar,  and  a  VIN  reference 
label  on  the  edge  of  the  door  or  latch 
post  nearest  the  driver. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 


Surface  Transportation  Board  ■ 

[Finance  Docket  No.  32S30] 

Kansas  City  Southern  Ftoilway 
Company--Construction  and 
Operation  Exemption— Gelsmar 
Industrial  Area  Near  Gonzales  and 
Sorrento,  Louisiana 

AQENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  Final  Scope  of  study 

for  environmental  impact  statement 

(EIS). 

SUMMARY:  On  April  8, 1996,  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  issued  a  final  scope  of  study  and 
requested  written  comments.  SEA 
received  five  comments,  has  reviewed 
them,  and  is  re-issuing  the  final  scope 
of  study  with  a  few  modifications  to 
clarify  certain  elements  of  the  scope. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dalton,  Section  of 
Environmental  Analysis,  Room  3219, 
Surface  Transportation  Board,  12th  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20423;  phone  number  (202)  927- 
6197.  TDD  for  the  hearing  impaired: 
(202) 927-5721. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  complete  scope  of  study  have  been 
served  on  all  parties  to  this  proceeding. 
A  copy  of  the  scoping  docimient  may  be 
obtained  by  contacting  Mr.  Dalton. 

A  notice  of  availability  of  the  draft  EIS 
will  be  annoimced  in  the  Federal 
Register  and  served  on  all  parties  to  the 
proceeding. 


■  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88, 109  Stat.  BOS  (the  Act),  which  was  enacted 
on  December  29, 1995.  and  took  effect  on  January 
1. 1996,  abolished  the  Interstate  Conunerce 
Conmiission  (ICC)  and  transferred  certain  functioiu 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1.  1996,  iruofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1. 1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  section  49  U.S.C. 
10901.  Therefore,  this  notice  applies  the  law  in 
effect  prior  to  the  Act,  and  citations  are  to  the 
former  section  of  the  statute,  unless  otherwise 
indicated. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  OfBce  of  Thrift  Supervision, 
Department  of  the  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  efiort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  information 
collection  entitled  "Outside 
Borrowings." 
DATES:  Written  comments  should  be 
received  on  or  l>efore  January  6, 1997,  to 
be  assured  of  consideration. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0062.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.,  from  9:00  A.M.  to 
5:00  P.M.  on  business  days:  they  may  be 
sent  by  facsimile  transmission  to  FAJC 
Number  (202)  906-7755.  Comments 
over  25  pages  in  length  should  be  sent 
to  FAX  Number  (202)  906-6956. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
9:00  A.M.  until  4:00  P.M.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Pamela  Schaar, 
Corporate  Activities  Division. 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-7205. 

SUPPLEMENTARY  INFORMATION: 

Title:  Outside  Borrowings. 
OMB  Number:  1550-0062. 
Form  Number:  Not  Applicable. 
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Abstract:  This  infonnation  is 
collected  from  savings  associations  that 
do  not  meet  capital  requirements.  These 
institutions  must  give  10  days  prior 
notification  before  making  long-tenn 
borrowings.  The  information  is  used  to 
monitor  the  safety  and  soimdness  of 
institutions  that  do  not  meet  their 
capital  requirements. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of  an 
approved  coUectipn. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Respondent:  4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  40. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accxiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  28. 1996. 
CatherinB  CM.  Teti, 

Director,  Records  Management  and 

Infonnation  Policy. 

[FR  Doc.  96-28378  Filed  11-4-96;  8:45  am] 

BiLUNa  cooc  trifr^i-p 


Sutxnlssion  for  OMB  Review; 
Comment  Request 

October  28. 1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law. 104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 


of  Thrift  Supervision,  1700  G  Street.  N. 
W.,  Washington,  D.C.  20552. 

OMB  Number:  1550-0021. 

Fonn  Number:  Not  Applicable. 

Type  of  Review:  Renewal. 

Title:  Loan  Application  Register. 

Description:  Reporting  is  required  by 
statute  to  assist  OTS  in  the  monitoring 
of  the  industry's  compliance  with  the 
fair  lending  laws. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
2,000,000. 

Estimated  Burden  Hours  Per 
Respondent:  .03  hour. 

Frequency  of  Response:  1  per  loan. 

Estimated  Total  Reporting  Burden: 
60,000. 

Clearance  Officer:  Colleen  M.  Oevine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  N.  W., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 
CatlwriiM  CM.  Tali. 

Director,  Records  Management  and 
Information  Policy. 

[FR  Doc.  96-28379  Filed  11-4-96;  8:45  am] 

BLUNQOOOE  mO-OI-T 


Submission  for  OMB  Review; 
Comment  Request 

October  28, 1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  rhrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

OMB  Number:  1550-0027. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Renewal. 

Title:  Earnings-Based  Accounts. 

Description:  The  collection  is 
necessary  to  prevent  over-reliance  on 
earnings-based  accoiuits  as  fundraising 
tools  by  savings  associations,  which  in 
turn,  represents  a  significant  risk  to  the 
Savings  Association  Insurance  Fimd. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks 

Estimated  Number  of  Respondents: 
58. 

Estimated  Burden  Hours  Per 
Respondent:  25. 


fye^uency  o^/Iesponse;  1  per  year. 

Estimated  Total  Reporting  Burden: 
1,450. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

OMBReviewer:  Alexander  Hunt.  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 
CatlwriiM  C  M.  Ted, 

Director.  Recmds  Management  and 
Information  Policy. 

[FR  Doc.  96-28380  Filed  11-4-96;  8:45  am] 

■LUNQCOOC  t720-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Report  of 
Amended  Mstching  Progrsm 

AGENCY:  Department  of  Veterans  Affidrs. 
ACnON:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
matching  program  matching  Social 
Seciuity  Administration  (SSA)  income 
tax  with  VA  pension,  compensation  and 
parents'  dependency  and  indemnity       n. 
compensation  records. 

The  goal  of  this  match  is  to  compare 
income  and  employment  status  as 
reported  to  VA  with  income  tax  records 
maintained  by  SSA  aiid  adjust  or 
terminate  benefits,  if  appropriate.  The 
match  will  include  records  of  current 
VA  beneficiaries  as  well  as  records  of 
former  beneficiaries. 

The  Department  of  Veterans  Affairs 
(VA)  plans  to  match  records  of  veterans 
and  surviving  spouses  and  children  who 
receive  pension  and  parents  who 
receive  dependency  and  indemnity 
compensation  bom  VA  with  income  tax 
information  maintained  by  SSA.  VA 
also  plans  to  match  records  of  veterans 
who  are  receiving  disability 
compensation  at  the  100  percent  rate 
because  the  veteran's  disabilities  keep 
him  or  her  from  engaging  in  gainful 
employment. 

vA  will  use  this  information  to  verify 
income  and  employment  information  in 
its  master  records  and  adjust  VA  benefit 
payments  as  prescribed  by  law. 
Otherwise  infonnation  about  a  VA 
beneficiary's  receipt  of  wages  as  well  as 
employment  status  is  obtained  by 
reporting  by  the  beneficiary.  The 
proposed  matching  program  will  enable 
VA  to  ensure  accurate  reporting  of 
income  and  employment  status. 
RECORDS  TO  BE  MATCHED:  The  VA 
records  involved  in  the  match  are  the 
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VA  system  of  records.  Compensation, 
Pension,  Education  and  Rehabilitation 
Records— VA  (58  VA  21/22)  first 
published  at  41  FR  9294,  March  3, 1976 
and  last  amended  at  60  FR  20156,  April 
24, 1995.  The  SSA  records  consist  of 
infonnation  from  the  system  of  records 
identified  as  Earnings  Recording  and 
Self  Employment  Income  System,  HHS/ 
SSA/OSR,  09-60-0059  published  at  60 
FR  52948,  October  15. 1995. 

In  accordance  with  Title  5  U.S.C. 
subsection  552a(o)(2)  and  (r),  copies  of 
the  agreement  are  being  sent  to  both 
Houses  of  Congress  and  to  the  Office  of 
Management  and  Budget. 

This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  as  amended  by  Public  Law  100- 
503. 

The  match  is  estimated  to  start 
December  3, 1996,  but  will  start  no 


sooner  than  40  days  after  pubUcation  of 
this  Notice  in  the  Federal  Register,  or 
40  days  after  copies  of  this  Notice  and 
the  agreement  of  the  parties  is  submitted 
to  Congress  and  the  Office  of 
Management  and  Bud^t,  whichever  is 
later,  and  end  not  more  than  18  months 
after  the  agreement  is  properly 
implemented  by  the  parties,  "rhe 
involved  agencies'  I^ta  Integrity  Boards 
(DIB)  may  extend  this  match  for  12 
months  provided  the  agencies  certify  to 
their  DIBs,  within  three  months  of  the 
ending  date  of  the  original  match,  that 
the  matching  program  will  be  conducted 
without  change  and  that  the  matching 
program  has  been  conducted  in 
compliance  with  the  original  matching 
program. 

ADDRESSES:  Interested  individuals  may 
submit  written  comments  to  the 
Director,  Office  of  Regulations 


Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  Room  1154,  Washington,  DC 
20420.  Commmts  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  8 
a.m.  and  4:30  p.m. 

FOR  FURTHER  MFORMATION  OCffrACT: 
David  G.  Spivey  (213B),  (202)  273-7258. 
SUPPLEMENTARY  MFORMATXM:  This 
information  is  required  by  Title  5  U.S.C. 
subsection  552a(e)(12),  the  Privacy  Act 
of  1974.  A  copy  of  this  notice  has  been 
provided  to  both  House  of  Congress  and 
the  Office  of  Management  and  Budget. 

Approved:  October  29, 1996. 
JflMe  Brown, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  96-26325  Filed  11-1-96;  8:45  am] 

BiuMO  COOC  nn^i-M 
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contains  edHoriai  corrections  of  previously 
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and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriata  document  categories 
elsewhere  In  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Ocaenic  and  Atmoapharlc 
Administration 

50  CFR  Part  679 

[Dodcat  No.  90O6O2124^19(M>2;  I.D. 
0423MB] 

RIN  064a-AF81 

Scailop  Hsiiary  Off  Alaska; 
Managan>ant  Maaaures;  19Q9-97 
liarvast  Spacifications 

Correction 

In  rule  document  96-18666  beginning 
on  page  38099  in  the  issue  of  Tuesday, 
July  23,  1996,  make  the  following 
correction: 

On  page  38101,  in  Table  1,  a  rule 
should  have  appeared  above  Area  E  to 
differentiate  it  and  the  Areas  that  follow 
from  the  entries  under  Area  D. 

BHJJNQ  cooa  iaw-oi-o 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiasion 

[Docket  No.  CP97-4O-000] 

Northam  Natural  Qaa  Company;  Notica 
of  Application 

Correction 

In  notice  document  96-27533 
appearing  on  page  55625,  in  the  first 
column,  in  the  issue  of  Monday, 
October  28,  1996,  in  the  heading  the 
Docket  No.  should  read  as  set  forth 
above. 

IHJJNO  COOC  1S06-01-0 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  RagulatoiV 
Commlaaion 

{DodnC  No.  RP96-271-006] 

Tranawastam  Pipallna  Company; 
Notica  of  Propoaad  Changaa  In  FERC 
Gaa  Tariff 

Correction 

In  notice  docxunent  96-27656 
appearing  on  page  55797  in  the  issue  of 
Tuesday,  October  29, 1996,  in  the  third 
column,  in  the  first  line,  the  docket 
number  should  read  as  set  forth  above. 

aajjNacooa  isas-ei-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Haalth  Sarvica 

Announcamant  of  Avallabllity  of  Funds 
for  Family  Planning  Sarvicaa  Grants 

Correction 

In  notice  docimient  96-23553 
beginning  on  page  48715  in  the  issue  of 
Monday,  September  16, 1996  make  the 
follov«dng  corrections: 

1.  On  page  48716,  in  Table  I,  under 
Region  V,  under  Illinois,  in  the  third 
column,  "5,860,119"  should  read 
"5,680,119". 

2.  On  the  same  page,  in  Table  I,  under 
Region  V,  under  Ohio,  in  the  third 
colimin,  "5,888,625"  should  read 
"3,888,625". 

BMJJNOCOOa  1806-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Indian  Arts  and  Crafts  Board 

25  CFR  Part  309 

RIN  1090-AA45 

Protaction  for  Products  of  Indian  Art 
arnJ  Craftsmanahlp 

Correction 

In  rule  dociunent  96-26876  beginning 
on  page  54551  in  the  issue  of  Monday, 
October  21.  1996  make  the  following 
corrections: 

1.  On  page  54552,  in  the  third 
column,  the  heading  for  section  309.1 
should  read  as  follows: 


Section  309.1  How  Do  the  Regulations 
in  the  Part  Carry  Out  the  Indian  Arts 
and  Crafts  Act  of  1990? 

2.  On  page  54554,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  13th  line  "work" 
should  read  "word".  And  on  the  same 
page  in  the  third  column,  in  the  last  line 
"regulation"  should  read  "regulations". 

3.  On  page  54555,  in  the  first  column, 
in  the  second  complete  paragraph,  in 
the  first  line,  "respondents"  should  read 
"respondent".  And  in  the  same  column, 
under  Drafting  Information,  in  the 
s6cond  line  "Meridith"  was  misspelled. 

PART  309— [CORRECTED] 

4.  On  page  54555,  in  the  second 
colimin.  in  the  table  of  contents  the 
heading  for  §  309.1  is  corrected  to  read 
as  follows: 

309.1  How  do  the  regulations  in  the  part 
carry  out  the  Indian  Arts  and  Crafts  Act 
of  1990? 

f  308.2    [Corrected] 

5.  On  page  54555.  in  the  third  coliunn 
in  §  309.2(c).  in  the  last  line  "or"  should 
read  "of".  And  in  the  same  colimin.  in 

§  309.2(d).  in  the  first  line  "products" 
should  read  "product". 

6.  On  page  54556,  in  the  first  column, 
in  §  309.3(b)(1).  in  the  fifth  line,  "or" 
should  read  "of. 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Adminiatration 

14  CFR  Part  21 

[Docfcat  Na  28334;  Amendment  No.  21^73] 
RIN  2120-AF10 

Amandmant  to  ttw  Typa  Cartlfication    . 
Procaduraa  for  Chartgas  In  Halicoplar 
Typa  Daaign  to  Attach  or  Ramova 
Extamal  Equipmant 

Correction 

In  rule  docimient  96-11374  beginning 
on  page  20696  in  the  issue  of  Tuesday, 
May  7, 1996,  make  the  following 
correction: 

121.93    [Corraclad] 

On  page  20699,  in  the  3d  column,  in 
§  21.93(b)(4)(ii).  in  the  7th  Una.  "it" 
should  read  "is";  and  in  the  11th  line, 
insert  a  period  after  "engine". 

•aajNO  coot  isoo-oi-o 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  28716;  Amdt  No.  1780] 

Standard  Instrument  Approach 
Procaduraa;  Miscalianaous 
Amendments 

Correction 

In  rule  document  96-27703  beginning 
on  page  55735  in  the  issue  of  Tuesday, 
October  29, 1996,  make  the  following 
correction: 

§§97.23.07.27,07.33,97.35    [Convcted] 
On  page  55736,  in  the  second  column, 

in  §§97.23,  97.27,  97.33,  and  97.35.  the 

first  paragraph  should  read: 
"By  amending:  §97.23  VOR,  VOR/ 

DME,  VOR  or  TACAN,  and  VOR/DME 

or  TACAN;  §  97.27  NDB,  NDB/DME; 

§  97.33  RNAV  SIAPs;  and  §  97.35 

COPTER  SIAPs,  identified  as  follows:" 

aiLLMQ  COOC  1800-01-O 


Tuesday 
November  5,  1996 


Part  ii 


Office  of 
Management  and 
Budget 

Economic  Classification  Policy 
Committee:  Standard  Industrial 
Classification  Replacement— The  North 
American  Industry  Classification  System 
Proposed  Industry  Classification 
Structure;  Solicitation  of  Comments; 
Notice 
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OFFICE  OF  MANAQEMEHT  AND 
BUOQET 

Economic  Classification  Policy 
Committas:  Standard  Industrial 
Classification  Raplacamant— The 
North  Amarlcan  Industry  Claaslflcatlon 
Systsm  Propoaad  Industry 
Classification  Stmcturs 

AQ0ICY:  OfTice  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  of  solicitation  of 

comments  on  final  recommendations  for 

the  North  American  Industry 

Classification  System. 

SUMMARY:  Under  Title  44  U.S.C.  3504, 
the  Office  of  Management  and  Budget 
(OMB)  is  seeking  public  comment  on 
the  advisability  of  adopting  the 
proposed  North  American  Industry 
Qassification  System  (NAICS),  the 
industry  classification  system 
developed  by  OMB's  Economic 
Gassification  Policy  Committee  to 
replace  the  current  Standard  Industrial 
Classification  (SIC)  system. 

OMB  has  previously  published  six 
Federal  Renter  notices  seeking 
comment  on  the  development  of  NAICS 
and  its  content.  The  March  31, 1993, 
Federal  Register  notice,  pp.  16990- 
17004,  announced  the  establishment  of 
the  Economic  Classification  Policy 
Committee  (ECPC)  to  produce  a  new 
industrial  classification  system  for  1997. 
OMB  charged  the  ECPC  with  a  "fiesh 
slate"  examination  of  economic 
classifications  for  statistical  purposes, 
including  industrial  classifications, 
product  classifications,  and  product 
code  groupings.  The  July  26. 1994. 
Federal  Register  notice,  pp.  38092- 
38096,  solicited  comments  on  the 
concepts  for  the  new  system  and  the 
decision  to  develop  NAICS  in 
cooperation  with  Statistics  Canada  and 
Mexico's  Institute  Nacional  de 
Estadistica,  Geografia  e  Informatica 
(DMEGI).  That  notice  also  included  a 
request  for  the  public  to  submit 
recommendations  for  industries  to  be 
included  in  the  new  system.  The 
deadline  for  submitting  proposals  for 
new  or  revised  industries  was 
November  7,  1994. 

After  considering  all  proposals  from 
the  public,  consulting  with  a  large 
number  of  U.S.  data  users  and  industry 
groups,  and  undertaking  extensive 
discussions  with  Statistics  Canada  and 
INEGI,  a  new  industrial  structure  for 
NAICS  was  developed  that  would  apply 
to  all  three  North  American  countries. 
Four  Federal  Register  notices 
subsequently  were  published  seeking 
comment  on  various  parts  of  the 


structure  and  industries  of  the  NAICS 
system.  The  first  of  these  four  notices 
was  published  in  the  Federal  Register. 
July  26.  1995.  pp.  38436-38452. 
requesting  comment  on  proposed 
industry  structures  for  petroleum  and 
coal  product  manufacturing,  chemical 
manufacturing,  and  rubber  and  plastics 
manufacturing:  for  broadcasting  and 
telecommunications;  and  for  food 
services  and  drinking  places  and 
accommodations.  The  second  Federal 
Register  notice  was  published  on 
February  6. 1996,  pp.  4524-4578. 
requesting  comment  on  proposed 
industry  structures  for  crop  production, 
animal  production,  forestry  and  logging; 
textile  mills,  textile  product  mills, 
apparel  manufacturing,  and  leather  and 
allied  product  manufacturing;  food 
manufacturing  and  beverage  and 
tobacco  product  manufacturing; 
fabricated  metal  product  manuEacturing; 
machinery  manufacturing:  electrical 
equipment,  appliance  and  component 
manufacturing;  and  transportation 
equipment  manufacturing.  The  third 
Federal  Register  notice  was  published 
on  May  28. 1996.  pp.  26558-26668. 
requesting  comment  on  proposed 
industry  structures  for  health  and  social 
assistance;  educational  services; 
computers  and  electronics  product 
manufacturing;  furniture  manufacturing; 
printing  and  related  support  activities; 
professional,  technical  and  scientific 
services;  performing  arts,  spectator 
sports  and  related  industries;  museums, 
historical  sites  and  similar  institutions; 
recreation,  amusement  and  gambling; 
information;  wood  product 
manufacturing,  except  furniture;  rental 
and  leasing;  repair  and  maintenance; 
management  and  support; 
transportation;  mining;  paper 
manufacturing;  nonmetallic  minerals 
manufacturing;  primary  metal 
manufacturing;  miscellaneous 
manufacturing;  and  postal  service  and 
couriers. 

Finally,  the  fourth  of  the  industry- 
specific  Federal  Register  notices 
(constituting  the  sixth  notice  concerning 
the  NAICS  overall  development)  was 
published  on  July  5.  1996,  pp.  35384- 
35515,  requesting  comment  on  proposed 
industry  structures  for  finance  and 
insurance;  wholesale  trade;  retail  trade; 
construction;  utilities;  waste 
management  and  remediation  services; 
real  estate;  lessors  of  other  non-financial 
assets:  personal  and  laundry  services; 
and  religious,  grant  making,  civic,  and 
other  membership  organizations.  That 
notice  also  presented  the  entire 
classification  system  and  requested 
comments  on  the  proposed  hierarchy 
and  coding  system  of  NAICS. 


The  final  deadline  for  receipt  of 
public  comments  on  the  structure  and 
the  industries  include  in  NAICS  was 
September  3, 1996.  Statistics  Canada 
and  INEGI  also  sought  comments  on  the 
proposed  structures.  Further 
discussions  were  held  among  the  three 
countries  to  consider  public  comments 
received  from  all  three  countries. 
Changes  incorporated  into  the  new 
system  based  on  these  comments  are 
shown  and  explained  in  the 
SUPPi-BiefTARY  iNFOmUTiON  section  of 
this  notice. 

After  this  extensive  process  of 
development  and  discussions  by  the 
ECPC,  with  maximum  possible  input  as 
called  for  by  its  mandate.  OMB  is 
seeking  comment  on  the  advisability  of 
accepting  NAICS,  with  the  changes 
published  in  this  notice,  as  the  industry 
classification  system  to  be  employed  in 
relevant  statistical  collections  by  all 
U.S.  statistical  agencies.  Statistics 
Canada  and  INEGI  have  accepted  the 
new  NAICS  system,  which  will  be  used 
for  industrial  classification  in  the 
statistical  programs  of  Canada  and 
Mexico. 

DATES:  To  ensure  consideration  of 
comments  on  the  adoption  and 
implementation  of  NAICS,  comments 
must  be  in  writing  and  should  be 
submitted  as  soon  as  possible,  but  no 
later  than  December  20. 1996.  This 
proposed  industry  system  would 
become  effective  in  the  U.S.  on  January 
1. 1997. 

A0CME88E8:  Corresp>ondence  about  the 
adoption  and  implementation  of  NAICS 
as  shown  in  this  Federal  Register  notice 
should  be  sent  to:  Katherine  K. 
Wallman.  Chief  Statistician,  Ofiice  of 
Management  and  Budget.  10201  New 
Executive  Office  Building,  Washington, 
D.C.  20503,  telephone  number:  (202) 
395-3093,  FAX  number:  (202)  395- 
7245. 

Inquiries  about  the  content  of 
industries  or  requests  for  electronic 
copies  of  the  tables  should  be  made  to 
Carole  Ambler,  Coordinator,  Economic 
Classification  Policy  Committee.  Bureau 
of  the  Census,  Room  2633-3, 
Washington,  DC  20233,  telephone 
number:  (301)  457-2668,  FAX  number: 
(301)  457-1343. 

ELECTROMC  AVAILABILJTY  AND  C0MMPIT8: 
This  document  is  available  on  the 
Internet  from  the  Census  Bureau  via 
WWW  browser,  ftp,  and  E-mail. 

To  obtain  this  document  via  WWW 
browser,  connect  to  "http:// 
www.census.gov"  then  select  "Subjects 
A  to  Z",  then  select  "N",  then  select 
"NAICS  (North  American  Industry 
Classification  System)."  This  WWW 
page  contains  previous  NAICS  Federal 
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Register  notices  and  related  documents 
as  well. 

To  obtain  this  docimient  via  ftp,  login 
to  ftp.census.gov  as  anonymous,  and 
retrieve  the  files  "naicsfr7.pdf," 
"naicsfr7  TBLl.pdf,"  and  "naicsfr7 
TBL2.pdf'  fit>m  the  "/pub/epcd/naics" 
directory.  (That  directory  also  contains 
previous  NAICS  Federal  Register 
notices  and  related  docimients.) 

To  obtain  this  document  via  Internet 
E-mail,  send  a  message  to 
majordomo@cen8us.gov  with  the  body 
text  as  follows:  "get  gatekeeper 
naics.txt".  Instructions  for  obtaining  this 
and  other  NAICS  docimients  will  be 
delivered  as  a  message  attachment. 

Comments  may  be  sent  via  Internet  E- 
mail  to  OMB  at  naics@al.eop.gov  (do 
not  include  any  capital  letters  in  the 
address).  Comments  received  at  this 
address  by  the  date  specified  above  will 
be  included  as  part  of  the  official  record. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bugg,  10201  New  Executive  Office 
BIdg.,  Washington,  DC  20503,  E-mail 
address:  bugg__p@tal.eop.gov,  telephone 
number:  (202)  395-3093,  FAX  number: 
(202)  395-7245.  Inquiries  about  the 
content  of  industries  or  requests  for 
electronic  copies  of  the  tables  should  be 
made  to  Carole  Ambler,  Coordinator. 
Economic  Classification  Policy 
Committee,  Bureau  of  the  Census,  Room 
2633-3,  Washington,  DC  20233, 
telephone  number:  (301)  457-2668,  FAX 
number:  (301)  457-1343. 

8UPPI.eCNTARY  INFORMATION: 

The  development  of  NAICS  began  in 
1992  with  the  establishment  of  the 
Economic  Classification  Policy 
Committee  by  OMB  to  study  the 
desirability  of  developing  a  new 
industry  classification  system  for  the 
United  States  based  on  a  single 
economic  concept.  A  March  31, 1993, 
Federal  Register  notice,  pp.  16990- 
17004,  announced  the  establishment  of 
the  Economic  Classification  Policy 
Committee  (ECPC)  by  OMB  and  set  out 
its  charter  including  a  "fresh  slate" 
examination  of  economic  classifications 
for  statistical  purposes,  including 
industrial  classifications,  product 
classifications,  and  product  code 
groupings.  In  a  July  26, 1994,  Federal 
Register  notice,  pp.  38092-38096,  OMB 
announced  that  NAICS  was  being 
developed  in  cooperation  with  Statistics 
Canada  and  INEGI  and  requested 
comments  on  that  decision  as  well  as 
requesting  public  comments  on  the 
structure  of  the  system.  That  notice  also 
included  the  concepts  of  the  new 
system  and  the  principles  upon  which 
it  would  be  developed.  Those  are  as 
follows: 


(1)  NAICS  will  be  erected  on  a 
production-oriented,  or  supply-based, 
conceptual  framewoiiL.  This  means  that 
producing  units  that  use  identical  or 
similar  production  processes  will  be 
grouped  together  in  NAICS. 

(2)  The  system  will  give  special 
attention  to  developing  production- 
oriented  classifications  for  (a)  new  and 
emerging  industries,  (b)  service 
industries  in  general,  and  (c)  industries 
engaged  in  the  production  of  advanced 
technologies. 

(3)  Time  series  continuity  will  be 
maintained  to  the  extent  possible. 
However,  changes  in  the  economy  and 
proposals  from  data  users  must  be 
considered.  In  addition,  adjustments 
will  be  required  for  sectors  where 
CanadSi  Mexico,  and  the  United  States 
presently  have  incompatible  industry 
classification  definitions  in  order  to 
produce  a  common  industry  system  for 
all  three  North  American  countries. 

(4)  The  system  will  strive  for 
compatibility  with  the  2-digit  level  of 
the  International  Standard  Industrial 
Classification  of  All  Economic  Activities 
(ISIC,  Rev.  3)  of  the  United  Nations. 

The  structure  of  NAICS  was 
developed  in  a  series  of  meetings  among 
the  three  countries.  NAICS  is  organized 
in  a  hierarchical  structure,  much  like 
the  existing  U.S.  SIC.  The  1987  SIC 
employs  a  4-digit  coding  system,  in 
which  the  first  two  digits  designate 
what  in  NAICS  is  known  as  a 
"subsector,"  the  third  digit  designates 
the  industry  group,  and  the  fourth  digit 
designates  the  industry.  For  example,  in 
the  1987  SIC,  the  two  digits  26  designate 
the  manufacture  of  "Paper  and  Allied 
Products,"  within  which  the  digits  262 
designate  an  industry  group  titled 
"Paper  Mills,"  which  contains  one  4- 
digit  industry,  SIC  2621,  also  titled 
"Paper  Mills." 

The  NAICS  coding  system  must  be 
expanded  beyond  the  four  digits  used  in 
the  SIC  for  two  reasons.  First,  the 
NAICS  agreements  among  the  ECPC, 
INEGI,  and  Statistics  Canada  permit 
each  country  to  designate  detailed 
industries,  below  the  level  of  a  NAICS 
industry,  to  meet  national  needs.  The 
United  States  will  have  such  national 
industry  detail  in  many  places  in  the 
new  classification,  and  this  national 
detail  can  only  be  accommodated  by 
expanding  the  coding  system  to  at  least 
five  characters.  In  the  U.S.  NAICS,  the 
sixth  digit  designates  the  U.S.  detailed 
national  industries. 

Second,  it  is  desirable  that  the  first 
character  or  characters  in  a  coding 
System  designate  the  sector  (the  NAICS 
term  "industry  sector"  is  replacing  the 
term  "division"  used  in  the  1987  SIC). 
A  modem  economy  is  too  complex  to  be 


described  adequately  if  the  first 
character  of  the  coding  system  restricts 
the  numb«r  of  sectors  to  nine  or  ten.  For 
example,  the  ECPC  is  recommending 
that  NAICS  have  20  industry  sectors. 
Accordingly,  the  first  two  digits  are 
used  to  designate  the  sector  in  NAICS. 

The  ECPC  is  recommending  a  six  digit 
coding  system  in  which  the  first  two 
digits  designate  the  NAICS  sector,  and 
the  third,  fourth,  fifth,  and  sixth  digits 
designate,  respectively,  the  subsector, 
industry  group,  NAICS  industry,  and 
U.S.  national  industry  (if  any).  Though 
the  1997  U.S.  NAICS  industries  will 
now  have  six  digits  compared  to  four 
digits  for  1987  SIC  industries,  there  will 
not  be  a  corresponding  increase  in  the 
level  of  classification  detail  that  the 
1997  NAICS  provides  compared  to  the 
1987  SIC.  As  explained  above,  the  two 
additional  digits  are  simply  the  result  of 
allowing  for  more  sectors  and  for 
individual  country-level  detail. 

Public  proposals  for  individual 
industries  from  all  three  countries  were 
considered  for  acceptance  if  the 
proposed  industry  was  based  on  the 
production-oriented  concept  of  the 
system. 

In  response  to  the  July  26, 1994, 
notice,  the  ECPC  received  125  public 
responses  to  the  call  for  proposals  for 
new  and  revised  industries,  plus  8 
responses  from  6  State  government 
agencies,  and  9  responses  from  6 
Federal  Government  agencies.  These 
formal  responses  to  the  July  26, 1994, 
Federal  Register  notice  contained 
several  hundred  proposals.  Additional 
proposals  and  suggestions  for  change 
arose  fix)m  the  extensive  ECPC  public 
outreach  program,  which  consisted  of 
meetings  and  other  communications 
with  industry,  data  user,  and  data 
respondent  groups.  Other  proposals  for 
modifications  such  as  changing  industry 
definitions  and  clarifying  boundaries, 
came  from  U.S.  statistical  agency 
personnel  who  worked  on  NAICS, 
reflecting  accumulated  public 
comments  and  criticism,  over  a  number 
of  years,  of  the  U.S.  SIC  system.  A 
number  of  proposals  to  eliminate  U.S. 
industries,  or  to  combine  them  with 
other  industries,  were  also  received. 

Comments  to  the  ECPC  from  all  these 
sources  ranged  over  many  aspects  of  the 
1987  SIC  system.  For  example, 
approximately  20  percent  of  the  formal 
letters  received  concerned  ambiguities 
in  the  titles  and  definitions  of  the  1987 
SIC  industries,  and  incomplete  or  out  of 
date  product  lists.  Over  40  respondents 
requested  more  and  better-defined 
product  detail  within  existing 
industries,  without  necessarily 
requesting  changes  to  industry 
boundaries.  These  requests  and 
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suggestions  are  being  handled  through 
the  redesign  of  forms  where  product 
information  is  collected  in  the  1997 
Economic  Censuses. 

Another  group  of  responses  to  the 
notice  were  proposals  for  "a  separate, 
market-oriented  product  grouping 
system"  (Federal  Register,  July  26, 
1994.  p.  38095).  to  be  put  in  place 
following  the  1997  Economic  Censuses. 
Some  proposals  that  were  submitted  as 
industry  proposals  were,  after  analysis 
by  the  ECPC.  found  more  appropriately 
to  be  market  groupings,  and  nave  been 
held  over  for  future  action. 

After  accounting  for  the  public 
responses  in  the  above  categories,  a  higb 
proportion  of  the  proposals  for  new 
industries  made  to  the  ECPC  were 
accepted.  When  a  proposal  was  not 
accepted,  it  was  usually  because:  (a)  the 
resulting  industry  would  have  been  too 
small  in  the  U.S.;  (b)  data  indicated  that 
the  specialization  ratio  was  low  (the 
specialization  ratio  indicates  to  what 
extent  the  establishments  in  a  given 
industry  concentrate  on  the  activities 
that  define  the  industry);  or  (c)  the 
proposal  did  not  meet  the  production- 
oriented  criterion  for  forming  an 
industry  in  NAICS. 

Proposals  were  also  received  for 
changing  or  modifying  the  boundaries  of 
existing  industries,  without  necessarily 
creating  a  new  industry.  In  addition, 
changes  to  1987  SIC  industry  definitions 
were  frequently  required  to  bring  about 
compatibility  with  the  Canadian  and 
Mexican  classifications  (as  were 
corresponding  changes  in  those 
countries'  classification  systems).  Those 
changes  are  listed  and  described  in  the 
four  Federal  Register  notices  that 
described  the  proposed  NAICS  system. 
Some  changes  that  were  required  for 
international  compatibility  interacted 
with  proposed  changes  from  the  U.S. 
public,  and  in  some  cases  the  two  kinds 
of  changes  forced  a  broader  rethinking 
of  the  entire  portion  of  the  structure. 
The  results  of  the  ECPC's  examination 
of  the  U.S.  classification  system,  and  its 
work  with  INECI  and  Statistics  Canada 
to  form  a  new  North  American  system, 
are  presented  in  the  series  of  Federal 
Register  notices  listed  above, 
culminating  in  the  July  5,  1996,  Federal 
Register  notice,  pp.  35384-35515,  that 
contains  the  full  NAICS  system  as 
originally  proposed  by  the  ECPC. 

In  response  to  the  last  four  Federal 
Register  notices  containing  various 
sections  of  the  proposed  classification 
.system,  which  wa.s  summarized  in  the 
July  3,  1996,  Federal  Register  notice, 
the  ECPC  ret»ived  approximately  400 
additional  comments.  Each  comment 
was  considered  in  preparing  the  revised 
structure  that  the  ECPC  is  now 


recommending  for  adoption.  In  the 
discussion  below  in  the  Significant 
Comments  or  Changes  section,  these 
four  Federal  Ragiatar  notices,  as 
summarized  in  the  July  5,  1996,  notice, 
serve  as  the  base  proposal  against  which 
changes  in  response  to  comments  are 
noted.  The  ECPC  also  consulted  with 
INEGI  and  Statistics  Canada  regarding 
the  comments  received  and  discussions 
were  held  to  incorporate  the  necessary 
changes  into  the  new  system. 

A  significant  number  of  comments 
supported  the  development  of  NAICS, 
expressed  the  view  that  NAICS  is  a 
significant  improvement  over  the  SIC 
system,  or  supported  the  inclusion  in 
NAICS  of  specific  industries.  Other 
comments  included  offers  to  help  write 
the  detailed  descriptions  of  certain 
industries.  There  were  also  a  number  of 
comments  remarking  on  the  need  to 
ensure  time  series  comparability,  in  the 
transition  from  the  SIC  system  to 
NAICS. 

Approximately  10  percent  of  the 
comments  received  requested 
clarification  of  a  concept  or  industry 
title — for  example,  comments  requesting 
further  elaboration  or  explanation  of 
some  of  the  industries  proposed; 
interpretation  of  the  boundaries  of  some 
of  the  proposed  industries;  or  requests 
for  changes  to  titles  of  proposed 
industries.  The  ECPC  subcommittees  are 
communicating  with  these  respondents 
via  telephone,  e-mail,  or  personal 
meetings  to  answer  these  kinds  of 
questions.  This  process  will  continue 
over  the  next  several  months. 

There  were  only  a  few  comments 
regarding  the  proposed  coding  system. 
As  discussed  above,  the  NAICS  codes 
requires  additional  digits  beyond  the 
four  digits  used  in  the  SIC  system.  The 
first  extra  digit  permits  NAICS  to  have 
more  than  10  sectors  and  to  build  the 
sector  into  the  coding  system;  the  final 
digit  permits  breaking  out  U.S.  national 
industries,  where  it  is  important  to  do 
so,  below  the  NAICS  industry  level. 
Four  comments  supported  a  6-digit 
numeric  system  while  three  supported 
an  alphanumeric  system.  Because  there 
was  no  strong  support  for  one  system 
over  the  other,  because  both  Canada  and 
Mexico  support  the  6-digit  system,  and 
because  implementing  a  6-digit  numeric 
system  is  easier  and  less  expensive  for 
the  U.S.  statistical  system,  the  ECPC 
recommends  the  adoption  of  a  6-digit 
numeric  system. 

About  one  half  of  the  comments 
received  in  response  to  the  proposed 
system  related  to  requests  for  changes. 
Many  of  these  comments  asked  for 
additional  industries  to  be  recognized, 
even  though  these  requests  were 
originally  due  on  November  7,  1994. 


However,  the  ECPC  did  consider  such 
requests.  About  30  percent  of  these 
requests  were  accepted.  Significant 
changes  made  as  a  result  of  these 
comments  are  discussed  below.  Changes 
were  also  made  to  the  proposed 
structure  based  on  further  study  and 
additional  information  about  the 
proposed  industries  received  by  the 
ECPC  subcommittees.  Still  other 
changes  are  the  result  of  comments  from 
Canadian  and  Mexican  users  of  the  new 
system.  These  too  are  noted  below. 

There  also  are  a  number  of  title 
changes  to  better  describe  the  contents 
of  the  industries.  Title  changes  are 
reflected  in  Table  1.  Some  revisions  are 
made  to  the  numerical  codes  for 
industries  as  published  in  the  July  5, 
1996,  Federal  Register  notice.  These 
changes  were  made  to  present  a  more 
logical  sequencing  of  the  industries  in 
the  coding  system;  to  account  for  new 
industries  and  changes  to  industries  as 
a  result  of  the  Federal  Register 
comments;  and  to  accoimt  for  the  new 
sector  added  to  the  structure.  In 
addition,  because  there  is  not  three 
country  agreement  for  detailed 
industries  in  some  of  the  sectors 
(construction,  utilities,  wholesale  trade, 
retail  trade,  and  public  administration), 
the  three  coimtries  have  assigned 
different  numbers  to  these  sectors  to 
signify  that  the  industries  are  not 
comparable  across  the  three  countries. 

The  ECPC  received  a  number  of 
comments  that  suggested  changes  to 
NAICS  that  were  not  accepted.  All  of 
these  suggestions  were  carefully 
considered.  Some  of  the  suggestions 
were  modified  at  the  request  of  the 
ECPC  to  better  meet  the  objectives  of 
NAICS.  Others  were  suggestions  for 
products  that  will  be  considered  in  the 
future  development  of  a  product  system. 
Other  suggestions  for  change  could  not 
be  justified  on  a  production  basis,  or 
could  not  be  implemented  in  statistical 
programs,  for  a  variety  of  reasons,  and 
thus  were  not  accepted.  The  ECPC  is 
currently  preparing  a  response  for  each 
of  these  suggestions,  carefully 
explaining  why  they  were  not  accepted. 

Significant  Comments  or  Changes 

Agriculture,  Forestry,  Fishing,  and 
Hunting — Major  industry  associations 
objected  to  moving  cotton  ginning  from 
agriculture  to  manufactiuing.  They 
argued  that  cotton  ginning  is  not  a 
manufacturing  process,  but  rather  a 
service  to  the  agriculture  sector.  The 
ECPC  agreed  with  the  arguments  and 
cotton  ginning  is  moved  to  agriculture 
and  shown  as  NAICS  code  115111. 

The  Root,  Tuber,  and  Peanut  Farming 
industry  group  is  deleted  because  the 
production  process  of  that  industry 
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group  can  not  be  easily  differentiated 
from  that  of  the  Vegetable  and  Melon 
Farming  industry  group.  Potato  farming 
is  now  included  with  Vegetable  and 
Melon  Farming  as  a  U.S.  national 
industry  and  peanut  and  sugar  beet 
farming  are  U.S.  national  industries 
under  Other  Crop  Farming. 

At  the  request  of  Mexico,  poultry 
hatcheries  and  other  poultry  production 
are  elevated  to  NAICS  five-digit 
industries.  No  change  is  implied  for  the 
U.S.  national  industry  structure.  U.S. 
national  industries  are  added  for 
Oilseed  and  Grain  Combination 
Farming,  and  Fruit  and  Tree  Nut 
Combination  Farming  to  account  for 
those  farms  that  carry  out  a  range  of 
activities.  All  other  combination 
farming  will  be  classified  in  All  Other 
Crop  Farming.  These  activities  were  not 
accounted  for  in  the  original  structure  as 
pubhshed  in  the  July  5, 1996  Federal 
Register  notice. 

Manufacturing — ^A  number  of  new 
U.S.  national  industries  were  created  at 
the  request  of  industry  groups.  All  of 
these  new  industries  are  large, 

Eroduction  based  industries  that  cannot 
a  recognized  separately  by  either 
Canada  or  Mexico.  These  industries  are 
Bottled  Water  Manufacturing; 
Secondary  Smelting,  Refining  and 
Alloying  of  Copper;  Nonferrous  Metals 
(except  Copper  and  Aluminum)  RoIUng, 
Drawing,  and  Extruding;  Secondary 
Smelting,  Refining  and  Alloying  of 
Nonferrous  Metals  (except  Copper  and 
Aluminum);  Printed  Qrcuit/Electronics 
Assembly  Manufacturing;  and  Light 
Truck  and  Utility  Vehicle 
Manufacturing. 

NAICS  industry  group  3116,  Meat  and 
Seafood  Product  Manufocturing.  is  split 
into  two  industry  groups  at  the  request 
of  the  province  of  Newfoundland.  The 
production  processes  for  meat  and 
seafood  products  are  significantly 
different,  and  the  size  of  these 
industries  in  all  three  countries  allow 
for  the  creation  of  two  industry  groups 
as  follows:  3116,  Meat  Product 
Manufacturing,  and  3117,  Seafood 
Product  Preparation  and  Packaging. 
NAICS  3117,  Bakeries  and  Tortilla 
Manufacturing,  is  renumbered  3118. 

U.S.  NAICS  312142,  Ethyl  Alcohol 
Manufacturing,  is  moved  to  NAICS 
32519,  Other  Organic  Chemical 
Manufacturing,  and  a  new  U.S.  NAICS 
industry,  325193  Ethyl  Alcohol 
Manufacturing,  is  established.  An  error 
was  made  in  placing  ethyl  alcohol  for 
nonfood  uses  in  the  food  industries. 

The  sequencing  of  subsector  315, 
Apparel  Manufacturing,  is  changed. 
NAJCS  3151  is  revised  to  represent 
Apparel  Knitting  Mills;  NAICS  3152  is 
Cut  and  Sew  Apparel  Manufacturing; 


and  NAICS  3159  is  Apparel  Accessories 
and  Other  Apparel  Manufacturing.  The 
NAICS  agreement  is  now  at  the  industry 
group  level  and  comparable  data  will  be 
shown  by  all  three  countries  for  NAICS 
3151,  3152,  and  3159.  The  United  States 
and  Canada,  however,  are  establishing 
comparable  industries  below  the 
industry  group  level.  These  industries 
are:  31521,  Cut  and  Sew  Apparel 
Contractors;  31522,  Men's  and  Boys'  Cut 
and  Sew  Apparel  Manufacturing;  31523, 
Women's  and  Girls'  Cut  and  Sew 
Apparel  Manufacturing;  and  31529, 
Other  Cut  and  Sew  Apparel 
Manufacturing.  The  country-level  six 
digit  detail  for  Canada  and  the  U.S.  also 
is  comparable  where  possible.  Since  the 
fabric  for  knit  apparel  garments  is  first 
knit  and  then  may  be  cut  and  sewn, 
grouping  apparel  knitting  mills  before 
cut  and  sew  manufacturers  is  a  more 
logical  grouping  in  the  production 
process.  Mexico  requested  that  the 
NAICS  distinction  for  contractors  be 
dropped  since  that  distinction  was 
difficult  for  them  to  make,  but  it  is 
retained  as  shown  above  for  Canada  and 
the  U.S. 

The  Wood  Product  Manufactxiring 
subsector  is  restructured.  Specifically, 
NAICS  3212,  Laminated  Wood  Product 
Manufacturing,  is  retitled  Veneer, 
Plywood,  and  Engineered  Wood  Product 
Manufacturing  because  this  title  better 
reflects  terminology  used  within  the 
industry.  Truss  Manufacturing  is  moved 
to  industry  group  3212  from  industry 
group  3219,  Other  Wood  Product 
Manufacturing.  Truss  Manufacturing  is 
now  represented  by  U.S.  NAICS  code 
321214.  NAICS  industry  group  32191, 
Wood  Construction  Product 
Manufacturing,  is  retitled  Millwork. 
These  changes  are  made  to  reflect  the 
new  and  emerging  industry  of 
engineered  wood  and  to  more  accurately 
reflect  the  production  processes  used  in 
the  manufactiire  of  trusses.  The 
products  included  in  NAICS  32191, 
Millwork,  are  made  from  wood  that  is 
sawn  and  molded  into  wood  products 
such  as  doors,  windows,  flooring,  etc. 
Truss  manufacturing  is  much  more  than 
just  sawing  and/or  molding  a  product. 
Truss  manufacturing  involves 
fabricating  (including  laminating)  wood 
into  various  configurations  that  meet 
certain  endurance  and  structural 
requirements.  Design  of  the  truss  to 
meet  these  requirements  is  extremely 
important.  Many  times  metal  pieces  are 
affixed  to  the  end.  Trusses  are  made 
more  like  other  products  included  in 
NAICS  industry  group  32121,  Veneer, 
Plywood,  and  Engineered  Wood  Product 
Manufacturing,  than  they  are  like  those 
produced  in  32191,  Millwork. 


The  ordering  and  title  of  subsector 
326,  Rubber  and  Plastics  Product 
Manufacturing,  is  changed.  The  new 
title  is  Plastics  and  Rubber  Product 
Manufacturing  and  NAICS  industry 
group  3261  now  represents  Plastics 
Product  Manufactiuing  while  3262 
represents  Rubber  Product 
Manufacturing.  This  change  was  done  to 
reflect  the  order  in  terms  of  the  size  of 
the  two  Industrie^. 

A  number  of  changes  are  made  to 
NAICS  industry  group  331,  Primary 
Metal  Manufacturing.  Specifically,  the 
title  of  U.S.  national  industry  331312, 
Primary  Refining  of  Aluminum  is 
changed  to  Primary  Aluminum 
Production.  The  trade  association 
pointed  out  that  the  original  title  was 
incorrect  and  should  be  changed.  The 
titles  for  industry  group  3313  and 
NAICS  industry  33131,  Smelting, 
Refining,  Rolling,  Drawing  and 
Extruding  of  Aluminum,  are  changed  to 
Aliunina  and  Aliuninum  Production 
and  Processing.  This  shortens  the  title 
and  provides  a  better  description  of  the 
content  of  the  industry  group  and 
industry.  The  term  alloying  is  added  to 
U.S.  national  industries  331314, 
Secondary  Smelting  and  Refining  of 
Aluminum;  and  331413,  Secondary 
Smelting  and  Refining  of  Nonferrous 
Metals  (renumbered  and  retitled 
331492,  Secondary  Smelting,  Refining, 
and  Alloying  of  Nonferrous  Metals 
(except  Copper  and  Aluminum).  The 
addition  of  the  term  alloying  clearly 
designates  that  the  alloying  activity  is 
included  in  these  industries. 

NAICS  industry  groups  3326,  Spring, 
Wire,  and  Turned  Product 
Manufacturing,  and  3327,  Machine 
Shops  and  Coating,  Engraving,  Heat 
Treating  and  Allied  Activities,  are 
restructured  to  better  reflect  the 
production  process  of  the  industries 
included  in  the  industry  groups. 
Specifically,  the  trade  association 
pointed  out  that  the  production 
processes  for  macliine  shops  and  turned 
product  manufacturing  are  similar  and 
often  the  same,  using  the  same  type  of 
machinery.  The  only  difference  is  that 
machine  shops  usually  produce  on  a 
small  scale  special  or  "job"  order  basis, 
while  tiuned  product  manufacturing 
establishments  usually  produce  on  a 
large  scale  basis  or  "mass  produce." 
Thus,  turned  product  manufecturing 
should  be  grouped  with  machine  shops 
rather  than  with  spring  and  wire 
product  manufacturing.  Turned  product 
manufacturing  then  is  moved  fit)m 
industry  group  3326  now  titled.  Spring 
and  Wire  Product  Manufacturing,  to 
industry  group  3327,  now  titled 
Machine  Shops,  Turned  Product,  and 
Screw,  Nut,  and  Bolt  Manufacturing. 
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NAICS  industry.  33272.  Coating. 
Engraving.  Heat  Treating  and  Allied 
Activities,  and  the  U.S.  national 
industhes  332721,  Metal  Heat  Treating; 

332722,  N4etal  Coating,  Engraving  and 
Allied  Services  to  Manufacturing 
(except  Jewelry  and  Silverware);  and 

332723.  Electroplating.  Plating, 
Polishing.  Anodizing  and  Coloring,  are 
moved  to  a  new  NAICS  industry  group 
3328,  Coating,  Engraving.  Heat  Treating, 
and  Allied  Activities.  The  NAICS 
industry  has  the  same  title  and  no 
changes  are  made  to  the  U.S.  detail 
except  for  the  following  title  changes: 
332822.  Metal  Coating.  Engraving,  and 
Allied  Services  to  Manufacturing 
(except  jewelry  and  Silverware). 

Water  coolers  are  moved  from  NAICS 
33522,  Major  Appliance  Manufacturing, 
to  NAICS  33341.  Heating,  Ventilating, 
Air-Conditioning,  and  Commercial 
Reft-igeration.  Water  coolers  are  made  by 
establishments  also  producing  heating, 
ventilating,  air-conditioning,  and 
commercial  reftigeration,  not  major 
appliance  manufacturers. 

Writing,  drawing,  artists  and  stamp 
pad  inks  are  moved  from  NAICS 
industry  32591.  Printing  Ink 
Manufacturing,  to  32599.  Other 
Miscellaneous  Chemical  Product 
Manufacturing  (retitled  All  Other 
Chemical  Product  Manufacturing). 
Establishments  producing  printing  ink 
do  not  also  produce  writing,  drawing, 
artists  and  stamp  pad  inks  and  the 
production  processes  are  different. 

To  clarify  the  placement  of  some 
activities,  toners  are  included  in  NAICS 
32599.  Other  Miscellaneous  Chemical 
Product  Manufacturing  (retitled  All 
Other  Chemical  Product  Manufacturing) 
while  ink  jet  or  bubble  jet  inks  and 
electrostatic  inks  are  included  in  NAICS 
32591.  Printing  Ink  Manufacturing.  The 
manufacturing  of  these  products  is 
classiTied  according  to  the  production 
process  based  on  a  study  to  determine 
which  manufacturers  are  making  these 
products. 

Foam  products  made  from  materials 
other  than  polystyrene  and  urethane  are 
included  in  NAICS  32625.  Urethane 
Foam  Product  Manufacturing,  now 
titled  Urethane  and  Other  Foam  Product 
(except  Polystyrene)  Manufacturing.  No 
allowance  was  originally  made  for  foam 
products  from  materials  other  than 
polystyrene  and  urethane. 

A  new  NAICS  industry  is  created  for 
sign  manufacturing.  Sign  manufacturing 
in  the  NAICS  structure  published  on 
July  5.  1996.  was  dispersed  throughout 
the  manufacturing  subsectors  based  on 
component  mdterial.  However,  the  trade 
a.s.sociation  pointed  out  that  sign 
manufacturing  is  a  special  production 
process  and  establishments  do  not 


specialize  in  sign  making  by  type  of 
material.  Rather,  they  make  signs  from 
any  material  based  on  customer 
specifications.  Tlierefore,  NAICS  is 
restructured  to  establish  a  separate  sign 
manufacturing  industry,  33995,  Sign 
Manufacturing. 

Gasket  manufacturing  is  moved  to 
NAICS  33999.  All  Other  Miscellaneous 
Manufacturing,  and  a  new  U.S.  national 
industry  is  created.  339991,  Casket 
Manufacturing.  As  with  sign 
manufacturing,  NAICS  originally 
classiHed  gasket  manufacturing 
according  to  component  material. 
However,  further  study  indicates  that 
producers  of  gaskets  do  not  specialize 
by  type  of  material,  but  rather  produce 
gaskets  of  many  materials  in  the  same 
establishment.  Therefore,  a  separate 
U.S.  national  industry  is  established  for 
gasket  manufacturing. 

Reconditioning  of  barrels  and  drums 
is  moved  from  NAICS  332499,  Other 
Metal  Container  Manufacturing,  to 
NAICS  81121,  Heavy  and  Industrial 
Machinery  Equipment  and  Repair.  The 
industry  association  pointed  out  that  the 
chief  activity  in  reconditioning  barrel 
and  drum  establishments  is  cleaning 
and  repainting  or  refinishing  barrels  and 
drums.  Used  drums  are  obtained  and 
cleaned  using  a  chemical  cleansing 
solvent  or  a  burning  process  is  usftd  to 
bum  out  impurities.  The  drums  are  then 
painted  or  coated  according  to  the 
customer's  specification.  Since  cleaning 
and  repainting  is  the  main  activity  of 
these  establishments,  the  activity  more 
logically  fits  in  the  repair  and 
maintenance  subsector. 

Automotive  and  truck  air 
conditioning  compressors  and  systems 
(excluding  unitary  systems  and 
mechanical  refrigeration  equipment)  is 
moved  from  U.S.  NAICS  333415,  Air 
Conditioning  and  Warm  Air  Heating 
Equipment  and  Commercial  and 
Industrial  Refrigeration  Equipment 
Manufacturing,  to  NAICS  industry 
33639,  Other  Motor  Vehicle  Part 
Manufacturing.  A  U.S.  national 
industry.  336391,  Motor  Vehicle  Air 
Conditioning  Manufacturing  is  added. 
The  proposed  industry  is  well  defined 
and  highly  specialized.  The 
manufacture  of  this  type  of  air 
conditioning  equipment  is  distinct  from 
other  kinds  (residential  or  industrial) 
due  to  standards  required  by  motor 
vehicle  manufacturers,  such  as  size, 
strength  of  components,  environmental 
requirements,  etc.  Classifying  these 
motor  vehicle  parts  in  the 
Transportation  Equipment 
Manufacturing  subsector  is  consistent 
with  similar  decisions  made  in  NAICS 
to  group  all  transportation  equipment 
manufacturing  together. 


NAICS  industries  and  the  U.S.  detail 
under  33713,  Wood  Furniture 
Manufacturing;  33714,  Metal  Furniture 
Manufacturing,  and  33715,  Other 
Furniture  Manufacturing,  are  changed. 
This  change  is  made  at  the  request  of 
trade  associations  in  both  Canada  and 
the  U.S.  There  are  now  two  NAICS 
industries  for  furniture.  They  are  33713, 
Wood  Household  Furniture 
Manufacturing  and  33714,  Non-wood 
Furniture  Manufacturing.  Within  this 
structure,  the  U.S.  will  recognize  the 
following  industries:  337131,  Wood 
Kitchen  Cabinet  and  Counter  Top 
Manufacturing;  337132,  Upholstered 
Wood  Household  Furniture 
Manufacturing:  337133,  Wood 
Household  Furniture  (except 
Upholstered)  Manufacturing:  337134, 
Wood  Office  Furniture  Manufacturing; 
337135,  Custom  Architectural 
Woodwork  and  Millwork 
Manufacturing:  and  337139,  Other 
Wood  Furniture  Manufacturing:  337141, 
Nonwood  Office  Furniture 
Manufacturing;  337142,  Metal 
Household  Furniture  Manufacturing; 
337143,  Household  Furniture  (except 
Wood  and  Metal)  Manufacturing; 
337145,  Nonwood  Showcase,  Partition, 
Shelving,  and  Locker  Manufacturing: 
and  337148,  Other  Nonwood  Furniture 
Manu  featuring.  In  addition,  the  three 
countries  agreed  that  each  would  work 
towards  adopting  the  complete  structure 
in  the  future.  Also  convertible  sofa 
manufacturing  is  moved  from  NAICS 
33711,  Mattress  Manufacturing,  to 
33713,  Wood  Furniture  Manufacturing. 
Convertible  sofa  manufacturing  is  not 
like  mattress  manufacturing,  but  is 
furniture  manufacturing. 

Quick  printing  is  moved  from  NAICS 
571431  (renumbered  561431). 
Photocopying  and  Duplicating  Services, 
to  NAICS  32311,  Printing.  A  new  U.S. 
national  industry.  323114,  Quick 
Printing,  is  established.  Industry 
representatives  pointed  out  that  quick 
printing  uses  inputs,  labor  skills,  and 
capital  equipment  that  are  similar  to 
those  used  in  traditional  printing 
establishments  and  therefore  should  be 
classified  in  the  printing  subsector. 
These  establishments  do,  however, 
employ  different  production  processes 
than  traditional  printers  and  should  be 
classified  in  a  separate  industry  within 
the  printing  subsector.  Quick  printing 
includes  any  establishment  that  has  an 
offset  printer  with  a  maximum  paper 
size  less  than  "18"  X  "23"  and  no  other 
"traditional"  type  printing  equipment 
such  as  "large  offset,  flexographic, 
screen,  etc."  Also  included  are 
establishments  that  have  photocopy 
type  equipment  and  offer  prepress 
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services:  and  establishments  that  have 
electrostatic  digital  type  printers  only, 
that  primarily  print  text  type 
documents.  Excluded  from  this  industry 
are  establishments  known  as  copy 
shops,  which  use  only  photocopy  type 
equipment  and  do  not  offer  prepress 
services.  These  establishments  remain 
in  U.S.  NAICS  561431. 

A  new  U.S.  national  industry  is 
created  for  Digital  Printing.  U.S.  NAICS 
323115.  Digital  printing  includes 
establishments  that  use  a  unique 
process  involving  heavy  "frtmt  end"  or 
prepress  processing.  Establishments  in 
this  industry  use  sophisticated  scanning 
equipment  and  powerful  computing 
equipment  to  prepare  computerized 
input  to  newly  developed  digital  output 
devices  (printera).  The  products  of  this 
industry  are  typically  baimers.  signs, 
and  posters  that  are  generally  of  high 
quality  and  large  size.  They  are  graphic 
as  opposed  to  textual  products.  This  is 
a  distinct  production  process  that  is  a 
new  and  emerging  industry  that  should 
be  recognized  in  NAICS. 

U.S.  NAICS  industry  323111.  Printing 
on  Apparel,  is  combined  with  323116, 
(renumbered  323113)  Commercial 
Screen  Printing.  Industry 
representatives  commented  that  almost 
all  printing  on  apparel  is  screen  printing 
and  thus  a  separate  industry  for  printing 
on  apparel  should  not  be  recognized. 
Printing  on  apparel  involves  the  use  of 
the  same  kind  of  equipment  (screen 

Erinting  machines)  and  has  the  same 
ighly  skilled  screen  plate  labor,  and 
similar  raw  materials. 

The  U.S.  national  industries  within 
NAICS  32311,  Printing,  are  renumbered 
to  reflect  the  addition  of  the  two 
industries  noted  above  and  the  deletion 
of  a  separate  industry  for  printing  on 
apparel.  Hie  industries  are  as  follows: 
323110,  Commercial  Lithographic 
Printing;  323111.  Commercial  Gravure 
Printing;  323112,  Commercial 
Flexographic  Printing;  323113, 
Commercial  Screen  Printing:  323114, 
Quick  Printing;  323115.  Digital  Printing; 
323116,  Manifold  Business  Form 
Printing;  323117,  Book  Printing;  323118. 
Blankbook.  Loose-leaf  Binder,  and 
Device  Manufacturing;  and  323119, 
Other  Commercial  Printing. 

NAICS  industries  32721,  Glass  and 
Glass  Product  Manufacturing,  and 
32722,  Glass  Container  Manufacturing 
are  combined.  The  glass  container 
manufacturing  industry  is  too  small  to 
support  in  Canada.  The  U.S.  will 
maintain  the  detail  as  published  in  the 
July  5, 1996,  Federal  Register  notice 
under  the  new  NAICS  industry  32721. 
Glass  and  Glass  Product  Manufacturing. 

Retail  Trade — At  the  request  of 
industry  associations,  NAICS  industry 


44823,  Acoessories  Stores  (retitled 
Clothing  Accessories  Stores),  is  moved 
to  NAICS  industry  group  4481.  Clothing 
Stores  (retitled  Clouing  and  Clothing 
Accessories  Stores).  As  a  result  of  that 
change,  NAICS  industry  group  4482, 
Jewehy  and  Accessories  Stores,  is 
retitled  Jewelry.  Luggage,  and  Leather 
Goods  Stores.  In  addition,  the 
sequencing  of  industry  groups  4482  and 
4483  is  changed  so  that  4482  now 
represents  shoe  stores  and  4483, 
jewelry,  luggage,  and  leather  goods 
stores.  These  dianges  were  made  to 
ensure  that  all  clothing  stores  are 
grouped  together  and  to  reflect  the 
relative  importance  of  the  industries 
within  the  industry  group. 

Transportation — In  the  Federal 
Register  published  on  July  5, 1996, 
warehousing  was  shown  as  an  industry 
group  within  subsector  488,  Support 
Activities  for  Transportation.  Industry 
associations  pointed  out  that 
warehousing  is  not  a  support  activity 
only  for  transportation;  a  modem 
warehouse  provides  not  only  storage, 
but  other  services,  including  inventory 
control,  and  provides  them  to  many 
using  industries.  Further,  they  indicated 
that  warehousing  is  sudi  an  important 
activity  in  all  three  NAICS  countries 
that  NAICS  should  reflect  industries  for 
general  warehousing  and  storage.  All 
three  coimtries  agreed  with  this 
description  of  the  warehousing  industry 
and  the  following  changes  are  made: 
sector  48—49  is  retitled  Transportation 
and  Warehousing  and  the  former 
industry  group  4886.  Storage  Facilities, 
is  elevated  to  a  subsector  and  retitled 
Warehousing  and  Storage  Facilities. 
U.S.  national  detail  industries  488691. 
General  Storage  Facilities,  and  488699, 
All  Other  Storage  Facilities,  are  elevated 
to  five-digit  NAICS  industries  and 
retitled  Cfeneral  Warehousing  and 
Storage  Facilities  and  All  Other 
Warehousing  and  Storage  Facilities, 
respectively.  The  new  subsector  is  493. 
Warehousing  and  Storage  Facilities. 

/n/ormatio/i— NAICS  industry  51213, 
Teleproduction  and  Other  Post 
Production  Services,  is  combined  with 
NAICS  51219,  Otiier  Motion  Picture  and 
Video  Industries,  and  51219  is  retitled 
Post  Production  and  Other  Motion 
Picture  and  Video  Industries.  The  U.S. 
establishes  a  6-digit  national  industry 
512191,  Teleproduction  and  Other  Post 
Production  Services,  for  this  industry. 
The  combination  is  made  at  the  NAICS 
level  because  the  industry  is  not  large 
enough  in  Canada  to  recognize  as  a 
separate  NAICS  industry. 

Finance  and  Insurance — U.S.  industry 
group  5251,  Holding  Companies,  is 
moved  to  a  new  sector  called 
Management  of  Companies  and 


Enterprises.  NAICS  55.  See  the 
explanation  of  this  sectw  below  for  a 
description  of  the  industries  to  be 
included  in  the  new  sector. 

NAICS  52411  is  expanded  to  include 
both  USb  and  health  insurance 
establishments.  The  industry  52411  is 
retiUed  Direct  Life.  Healtii,  and  Medical 
Insurance  Carrien  and  NAICS  52412  is 
retitled  Direct  Insurance  Cairiera  (except 
Lifs.  Health,  and  Medical).  The  U.S. 
national  detail  shows  the  following 
industries  imder  each:  524111,  Direct 
Life  Insurance  Cairiere;  524112.  Direct 
Health  and  Medical  Insurance  Carriers; 
524121.  Direct  Property  and  Casualty 
Insurance  Carriers;  524122.  Direct  Title 
Insurance  Carriers;  and  524129.  Other 
Direct  Insurance  Carriere  (excei^  Life, 
Health,  and  Medical).  This  change  was 
requested  by  Canada  because  of  the 
structure  of  their  health  insurance 
industry  and  their  inability  to  separate 
life  insurance  carriers  frt>m  healu  and 
medical  insurance  carriers. 

Real  Estate;  Rental  and  Leasing— A 
separate  industry  group  is  oreated  for 
NAICS  55122,  Offices  of  Real  Estate 
Agents  and  Brokers.  It  becomes  industry 
group  5512,  Offices  of  Real  Estate 
Agents  and  Broken,  with  one  NAICS 
industry  in  that  industry  group,  55121, 
Offices  of  Real  Estate  Agents  and 
Brokers.  NAICS  5212,  Activities  Related 
to  Real  Estate,  becomes  industry  group 
5213,  Activities  Related  to  Real  Estate, 
with  the  same  national  detail  as 
published  in  the  July  5, 1996,  Federal 
Register  notice,  except  for  reel  estate 
agents  and  brokere.  This  change  is  made 
to  recognize  the  importance  of  this 
industry  to  real  estate  and  to  recognise 
the  di^rent  production  process  of  the 
industiy. 

U.S.  NAICS  531291,  Title  Abstract 
Offices,  is  moved  to  U.S.  NAICS  541191, 
Title  Abstract  and  Settiement  Offices,  in 
the  Profiassional,  Scientific,  and 
Technical  Services  sector  imder 
industry  56119  (renumbered  54119), 
Other  Legal  Services.  Tide  abstract 
offices  provide  a  type  of  legal  services 
and  thus  "fit"  better  in  the  legal  services 
industry  group. 

Condominiimi  associations  are  moved 
to  NAICS  81399,  All  Other 
Organizations.  Some  of  these 
oigaidzations  provide  property 
management  services,  but  othere  do  not. 
In  the  U.S.,  it  is  not  possible  to  separate 
the  two  types  of  organizations,  so  it  was 
decided  to  place  them  all  in  81399. 
With  the  changes  to  offices  of  real 
estate  agents  and  brokers,  title  abstract 
offices,  and  condominium  associations, 
agreement  is  reached  with  Canada  and 
Mexico  on  the  structure  of  the  real 
estate  subsector  at  the  industry  group 
level,  though  not  at  the  NAICS  industry 
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level.  The  previously  published 
structure  would  not  have  provided 
common  North  American  data  for  this 
subsector. 

U.S.  NAICS  industry  532212.  Home 
and  Garden  Equipment  Rental  is 
deleted.  A  new  industry  group  5323. 
General  Rental  Centers,  is  created  and 
any  establishments  primarily  renting 
home  and  garden  equipment  and/or  a 
wide  range  of  consumer,  and 
commercial/industrial  equipment  is 
included.  A  new  NAICS  industry. 
53231,  General  Rental  Centers,  is  also 
created.  Very  few  establishments 
primarily  rent  home  and  garden 
equipment.  Rental  of  these  items  is  done 
either  by  hardware  stores  or  "rental 
centers"  that  rent  many  different  types 
of  equipment,  both  home  and  garden 
and  other  consumer  and  commerciaiy 
industrial  equipment.  Therefore,  the 
U.S.  industry  for  home  and  garden 
equipment  rental  is  ueleted. 

Professional.  Scientific,  and 
Technical  Services — Tne  sector  has  been 
renumbered  54  from  56.  This 
renumbering  was  done  to  provide  for  a 
more  logical  sequencing  of  the  numbers. 
Therefore,  the  Hrst  two  digit  of  all 
numbers  within  this  subsector  now  are 
54. 

NAICS  industry  group  5612 
(renumbered  5412)  Accounting.  Tax 
Preparation,  Bookkeeping  and  Payroll 
Services  is  restructured.  NAICS 
industries  56121.  Offices  of 
Accountants,  and  56122.  Tax 
Preparation.  Bookkeeping,  and  Payroll 
Services  are  deleted.  IIS.  national 
industries  561212.  Offices  of 
Accountants.  Except  Certified,  and 
561222.  Bookkeeping  and  Billing 
Services,  are  also  deleted.  It  was 
determined  in  writing  descriptions  for 
these  industries  that  many  of  the 
activities  outlined  in  the  tax 
preparation,  bookkeeping,  and  payroll 
services  indt  stries  al.so  were  performed 
by  accountants  A  clear  di.stinc1ion 
between  the  industries  could  not  be 
made  Therefore,  the  industry  group  is 
restructured  to  include  only  one  NAICS 
industry  54121.  Acc;ounting.  Tax 
Preparation,  B(M)kkeeping  and  Payroll 
Serviccts.  Four  national  industries  are 
included  in  this  NAIC^S  industry  as 
follows  541211.  Offices  of  C^Jriified 
Public  Accountants,  541212.  Tax 
Preparation  Services;  541213.  Paymll 
Services;  and  541214.  Other  Accounting 
Services. 

NAICS  industry  group  5613 
(renumbt)red  541.1),  An:hitw.1ural. 
Engineering,  and  Related  S«)rvi(.eK.  is 
reordered  to  include  NAICS  .56135 
IrenunibefHd  .'i4132).  lMifK)s4.ape 
ArchitH<.tural  Services,  after  56131 
(rttniiinhttred  54131),  Architectural 


Services.  Industry  groups  pointed  out 
thst  Undacape  architecture  firms 
perform  design  sarvicss  comparable  to 
architectural  and  engineering  firms  and 
grouping  them  in  sequence  reflects  the 
similarities  in  process  among  them. 
Industry  group  5413  is  structured  as 
follows:  54131,  Architectural  Services; 
54132,  Landscape  Architectural 
Services:  54133.  Engineering  Services: 
54134,  Drafting  Services:  54135. 
Building  Inspection  Services:  54136 
Geophysical  Survejring  and  K4apping 
Services:  54137,  Survey  and  Mapping 
(except  Geophysical)  Services;  and 
54138,  Testing  Laboratories. 

U.S.  NAICS  industries  561491.  Land 
Use  Planners  Services,  and  561499.  All 
Other  Design  Services,  are  deleted.  Land 
use  panning  services  are  now  included 
with  54132.  Landscape  Architectural 
Services.  It  was  pointed  out  by  an 
industry  assodstion  that  there  are  not 
specialized  establistunents  providiivg 
land  use  planning  services:  rather,  this 
is  an  activity  normally  carried  out  by 
landscape  architects.  That  activity  is 
therefore  included  with  NAICS  54132, 
Landscape  Architectural  Services. 

Management  of  Companies  and 
Enteq>tise9—K  new  sector  is  created 
that  includes  holding  companies  and 
corporate,  subsidiary,  and  regional 
managing  offices.  All  of  these 
establishments  are  engaged  in  the 
management  of  large,  multiple 
establishment  companies  and  do  not  fit 
logically  into  the  structure  of  any  of  the 
other  NAICS  sectors.  Within  the  new 
sector  the  U.S.  wrill  recognize  three 
national  industries  551111.  Bank 
Holding  Companies:  551112.  Other 
Holding  Companies:  and  551113. 
Corporate.  Subsidiary,  and  Regional 
Managing  Offices.  The  three  countries 
re<:ognized  that  holding  companies  are 
economic  entities  with  employees  and 
receipts  that  should  be  recognized  in 
NAICS  and  not  included  in  the  U.S. 
only  subsetior  525.  Funds.  Trusts,  and 
Other  Financial  Vehicles.  See  the 
se(.iion  on  auxiliaries  below  for  a  full 
destTiption  of  the  corporate,  subsidiary, 
and  regional  managing  office  industry. 

Management.  Support,  Waste 
Management,  and  Remediation 
Services — The  sector  is  renumbered  56 
from  57.  This  renumbering  was  done  to 
provide  for  a  more  logical  sequencing  of 
the  numbers  and  to  accommodate  the 
new  sector  described  above.  Therefore, 
the  first  two  digits  of  all  numbers  within 
this  subsector  now  are  56.  The  sector  is 
also  retitled  .\dministrative  and 
Support.  Waste  Maiuigement  and 
Kemediation  Services  to  distinguish  it 
from  the  new  sector  Management  of 
(ximpanies  and  Enterpri.ses. 


Farm  management  and  construction 
management  are  moved  to  the 
agricuhura  and  construction  sectora, 
respectively.  The  activities  carried  out 
in  these  establishments  raouire 
specialized  knowledge  of  the  agriculture 
and  construction  industries  and  are  not 
in  any  way  like  the  activities  in  NAICS 
57111,  Management  Services  (now 
renumbered  and  retitled  56111,  Office 
Administrative  Services),  where  they 
were  originally  classified.  New  NAICS 
56111.  Office  Administrative  Services, 
now  includes  only  those  establishments 
that  are  primarily  engaged  in  providing 
office  aduninistrative  services,  a  much 
more  homogeneous  grouping. 

U.S.  national  industries  571731.  Lawn 
and  Garden  Services,  and  571732, 
Omaroental  Shrub  and  Tree  Services, 
are  deleted.  There  is  no  clesr  distinction 
between  the  activities  of  the 
establishments  included  in  these 
industries  since  many  establishments 
that  care  for  shrubs  and  trees  also 
provide  lawn  and  garden  services.  It  is 
also  true  that  establishments  that 
provide  lawn  services  care  for  shrubs 
and  trees. 

A  question  was  raised  by  an  industry 
group  on  the  placement  of  landscape 
installation  services.  That  activity  is 
included  in  NAICS  57172  (renumbered 
56172).  Landscape  Care  and 
Maintenanos.  which  is  retitled 
Landscape  Services. 

NAICS  industry  57112,  Facilities 
Support  Management,  is  elevated  to  an 
industry  group.  This  is  a  U.S.  only 
activity  and  is  very  diffisrent  fitim  the 
activities  included  in  NAICS  57111 
(renumbered  56111),  Management 
Services  (retitled  Office  Administrative 
Services),  with  which  facilities  support 
management  was  grouped.  The  new 
industry  group  and  industry  are  5612, 
Facilities  Support  Services,  and  56121, 
Facilities  Support  Services. 

Educational  Services — U.S.  NAICS 
industry  611512.  Vocational  and 
Technical  Schools,  is  combined  with 
U.S.  NAICS  industry  611519,  Other 
Technical  and  Trade  Schools.  No 
distinction  can  be  made  between  these 
two  industries  so  they  are  combined. 

The  comparability  among  the  three 
countries  for  NAICS  6111.  Elementary 
and  Secondary  Schools,  is  at  this 
industry  group  level.  Mexico  needs 
additional  industries  that  can  only  be 
accommodated  if  NAICS  comp>arability 
is  at  the  industry  group  level.  This  does 
not  affect  the  U.S.  structure. 

Health  Care  and  Social  Assistance — 
U.S.  NAICS  industry  621611,  Home 
Health  Agencies,  is  combined  with  U.S. 
NAICS  industry  621619,  Other  Home 
Health  Care  Services.  No  distinction 
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between  these  two  industries  can  be 
made  so  they  are  combined. 

Arts,  Entertainment,  and  Recreation — 
NAICS  industry  group  7131,  Operators 
of  Sports  and  Recreation  Facilities,  is 
deleted  and  those  NAICS  industries 
formerly  included  in  this  industry  group 
are  move  to  NAICS  industry  group  7139 
retitled  Other  Amusement  and 
Recreation  Industries.  The  following 
NAICS  industries  are  included  under 
that  industry  group:  71391,  Golf  Courses 
and  Country  Clubs;  71392,  Skiing 
Facilities;  71393,  Marinas;  71394, 
Fitness  and  Recreational  Sports  Centers; 
71395,  Bowling  Centers;  and  71399.  All 
Other  Amusement  and  Recreation 
Industries.  NAICS  7132.  Amusement 
Facilities,  is  renumbered  7131  and 
retitled  Amusement  Parks  and  Arcades. 
Establishments  providing  coin-operated 
amusement  devices  are  now  in  71399, 
All  Other  Amusement  and  Recreation 
Industries.  An  industry  group  pointed 
out  that  the  production  processes  of 
amusement  parks  and  arcades  is  much 
diRisrent  fit)m  that  of  those 
establishments  only  providing  coin- 
operated  amusement  devices  for  use  by 
amusement  parks  and  arcades.  NAICS 
industries  in  7131  are  71311, 
Amusement  and  Theme  Parks,  and 
71312,  Amusement  Arcades.  NAICS 
7133,  Gambling  Industries,  is 
renumbered  7132.  The  industries  in 
7132  remain  the  same  but  are 
renumbered  71321,  Casinos  (except 
Hotel  Casinos),  and  71322,  Other 
Gambling  Industries. 

Accommodation  and  Food  Services — 
NAICS  industry  72222,  Refreshment 
Places,  is  deleted.  Therefore,  this  NAICS 
industry  will  be  shown  as  U.S.  national 
industry  722213,  Snack  and 
Nonalcoholic  Beverage  Bars.  Neither 
Mexico  nor  Canada  could  support  this 
as  a  NAICS  industry,  but  U.S.  comments 
indicated  that  snack  and  nonalcoholic 
beverage  bars  aie  an  important  industry 
that  should  be  recognizpd  in  the  U.S. 

Other  Services,  Except  Public 
Administration — U.S.  NAICS  industry 
811211,  Transportation  Equipment 
Repair  and  Maintenance,  is  combined 
with  U.S.  industry  811212,  Other 
Industrial  Machinery  and  Equipment 
Repair  and  Maintenance  (renumbered 
and  retitled  81131,  Commercial  and 
Industrial  (except  Automotive  and 
Electronic)  Machinery  and  Equipment 
Repair  and  Maintenance).  There  are 
very  few  establishments  primarily 
engaged  in  repairing  and  maintaining 
transportation  equipment  (except 
automotive)  since  most  of  the  repairs  are 
done  at  the  factory  or  by  the 
establishment  that  owns  and  uses  the 
equipment.  Therefore,  this  industry  is 
too  small  to  recognize  separately  and  is 


combined  with  other  industrial 
machinery  and  equipment  repair  and 
maintenance.  The  sequencing  of  NAICS 
industry  groups  8112,  Heavy  and 
Industrial  Machinery  and  Equipment 
Repair  and  Maintenance  (retitled 
Commercial  and  Industrial  (except 
Automotive  and  Electronic)  Machinery 
and  Equipment  Reptur  and 
Maintenance),  and  8113,  Electronic  and 
Precision  Equipment  Repair  and 
Maintenance,  is  changed.  NAICS  8112 
now  represents  Electronic  and  Precision 
Equipment  Repair  and  Maintenance  and 
8113  is  Commercial  and  Industrial 
(except  Automotive  and  Electronic) 
Machinery  and  Equipment  Repair  and 
Maintenance. 

U.S.  NAICS  industries  813411,  Civic 
and  Social  Organizations  with 
Restaurants  and  Bars,  and  813412,  Civic 
and  Social  Organizations  without 
Restaurants  and  Bars,  are  combined. 
These  establishments  are  small  and 
difficult  to  classify. 

Auxiliaries 

In  the  1987  SIC,  auxiliary  units, 
defined  as  those  imits  that  primarily 
produce  support  services  not  intended 
for  use  outside  the  enterprise,  are 
classified  to  industries  based  on  the 
industry  classification  of  the 
establishments  they  serve — not  the 
auxiliaries'  primary  activity.  However, 
establishments  that  produce  goods  for 
use  by  other  units  of  the  same  enterprise 
are  classified  based  on  what  they  do,  not 
whom  they  serve.  The  traditional 
treatment  of  auxiliary  luiits  implies  that 
captive  services  producing 
establishments  should  be  treated 
differently  from  captive  goods 
producing  units.  For  example,  a 
computer  services  establishment  of  an 
automobile  producer  that  performs 
services  for  its  automobile  assembly 
plants  is  classified  in  the  automobile 
industry.  However,  if  the  automobile 
producer  has  a  captive  automotive  hose 
and  belting  establishment,  that 
establishment  is  classified  into  the 
rubber  and  plastic  hose  and  belting 
industry,  and  not  into  the  automobile 
assembly  industry. 

As  production  activities  have  become 
more  diverse,  complex,  and  integrated, 
the  classification  of  auxiliary  operations 
has  taken  on  more  and  more  qualifiers 
and  it  has  become  increasingly  difficult 
to  discern  to  which  using  industry  the 
auxiliary  establishment  should  be 
coded.  In  a  multi-national  conglomerate, 
a  "central  office"  may  serve  a  variety  of 
establishments,  each  classified  to  a 
diffierent  industry.  In  addition,  the  type 
of  personnel  employed  and  the  service 
performed  are  generic  and  can  transfer 
from  servicing  a  manufacturing 


operation,  to  a  retailer,  to  a  government 
operation  with  little  or  no  convereion 
costs.  The  geographic  locations  of 
central  management  imits  tend  to  be 
similar,  usually  appearing  in  or  near 
large  cities,  and  uiuelated  to  the 
location  of  the  activity  serviced.  As  a 
result,  for  example,  users  of  the  U.S. 
economic  censuses  are  typically 
surprised  to  find  mining  industry 
employment  in  Washington,  D.C., 
which  has  no  mining  activity. 

Another  recent  phenomenon  that  has 
complicated  the  treatment  of  auxiliaries 
is  the  practice  of  many  auxiUaries  of 
selling  their  services  to  establishments 
outside  the  enterprise  after  their 
intracompany  responsibilities  are  met. 
For  example,  in  the  1987  Economic 
Censuses,  auxiliaries  had  $64  billion  of 
receipts  from  customers  outside  the 
parent  company.  By  1992,  that  amount 
had  grown  to  $141  billion,  making  these 
support  establishments  one  of  the  fastest 
growing  services  providers  in  the 
economy.  And  yet,  these  dollars  are  not 
being  shown  in  most  industry  series. 

There  are  also  inconsistencies  in 
industry  data  published  by  the  Bureau 
of  Labor  Statistics  (BLS)  and  the  Census 
Bureau,  much  of  which  is  due  to  the 
treatment  of  auxiliaries.  The  BLS 
publishes  wage  and  employment 
information  by  1987  SIC  for  all 
industries,  excluding  agriculture  and 
public  administration.  These  data 
include  industry  statistics  for  both 
operating  and  auxiliary  establishments 
classified  to  a  4-digit  industry.  The 
Census  Bureau,  on  the  other  hand, 
which  publishes  receipts  and 
expenditures  information  by  1987  SIC 
for  industries  excluding  agricultural 
services,  railroads,  and  public 
administration  does  not  always  include 
auxiliary  establishments.  In  addition, 
Census  does  not  classify  auxiliaries 
down  to  the  4-digit  industry  level. 

As  a  result  of  the  difficulties  in 
classifying  auxiliaries,  substantial 
differences  exist  in  BLS  and  Census 
data.  For  example,  in  manufacturing, 
Census  reports  show  more  than  a  half 
million  more  workers  in  auxiliaries  than 
does  BLS.  Fot  Finance,  Insurance,  and 
Real  Estate,  and  Services,  on  the  other 
hand,  BLS  counts  of  auxiliary 
einployment  exceeds  Census'. 

These  same  diffierences  and  more 
exist  in  the  treatment  of  auxiliaries 
among  the  three  countries.  A  more 
complete  explanation  of  the  treatment  of 
auxiliaries  in  the  three  countries  and  the 
problems  created  in  industrial  statistics 
by  the  past  treatment  of  auxiliaries  is 
contained  in  a  paper  "The  Treatment  of 
Auxiliary  Establishm«its  in  Industry 
Classification  Systems,"  by  Paula  Young 
and  Jack  Triplett  of  the  Bureau  of 
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h;<oiu)mi(  Analysis  A  copy  of  that 
paptir  can  b«  obtniniHl  by  calling  (202) 
t>()<>-t»61'>  or  throiixh  the  Internet  (please 
set*  the  Kle<:tronic  Availability  se<.1ion. 
abiive). 

B«<;«iise  of  the  many  problems  and 
complexities  in  the  treatment  and 
coding  of  auxiliaries,  it  was  nH<:e8sary  to 
develop  a  principle  about  auxiliaries 
that  would  provide  for  more  consistent 
treatnient  of  these  ai.livities,  both  within 
the  United  Slates  and  among  the  three 
countries.  The  followin){  statement,  with 
respect  to  captive  units  (auxiliaries)  was 
agreed  upon  by  the  statistical  agencies 
of  the  three  countries:  "The  three 
countries  agree  that,  in  accordance  with 
the  pr(Kluction-oriente<l  conceptual 
framework  for  NAIC'.S.  those  units  that 
carry  out  captive  activities  for  the 
enterpnse  to  which  they  belong  shall  be 
classiHed  to  the  extent  feasible 
according  to  the  NAK^  code  related  to 
their  own  activity,  as  well  as,  if 
possible,  to  that  of  the  enterprise  they 
support." 

This  means  that  in  the  1997  E<:onomic 
Censuses  auxiliary  units  will  be 
include*]  in  the  industry  which 
de8crit)es  the  primary  activity  in  which 
they  are  engaged  Warehouses  that 
provide  storage  facilities  for  their  own 
enterprise  will  be  classified  as  a 


warehouse,  and  not  as  an  automobile 
as.sembly  plant  (if  that  is  the  primary 
unit  they  serve).  For  1997,  the  Bureau  of 
the  Census  will  code  these 
establishments  to  both  their  own 
activity  and  to  the  primary  activity  they 
serve  so  that  links  can  be  made  to  prior 
census  data. 

This  change  will  result  in  significant 
shifts  in  employment  data.  In  1992. 
Census  data  showed  over  1,000,000 
auxiliary  employees  assigned  to 
manufacturing  and  over  840.000 
auxiliary  employees  assigned  to  retail 
trade  These  employees  will  most  likely 
move  to  either  the  Management  of 
Companies  and  Enterprises  sector;  the 
Warehousing  and  Storage  subsector,  the 
C]omputer  Systems  Design  and  Related 
Services  subsector;  the  Accounting,  Tax 
Preparation.  Bookkeeping  and  Payroll 
Services  subsector;  or  some  other 
services  related  subsector. 

Time  Ssries  Continuity 

The  standard  approach  to  preserving 
time  series  continuity  after  classincation 
revisions  is  to  create  linkages  where  the 
series  break.  This  is  accomplished  by 
producing  the  data  series  using  both  the 
old  and  new  classifications  for  a  given 
period  of  transition.  With  the  dual 
classifications  of  data,  the  full  impact  of 
the  revision  can  be  assessed.  Data 


producers  then  may  measure  the 
reallocation  of  the  data  at  aggregate 
industry  levels  and  develop  a 
concordance  between  the  new  and  old 
series  for  that  given  point  in  time.  The 
concordance  creates  a  crosswalk 
between  the  old  and  new  classification 
systems.  Links  between  the  1987  U.S. 
SIC  and  NAICS  (with  U.S.  national 
detail)  are  being  planned  by  statistical 
agencies  in  the  U.S, 

ECPC  Recommendations  for  the 
Hierarchical  Structure,  Industries,  and 
Coding  System  for  the  1997  NAICS 

Table  1  below  presents  the  ECPC  final 
recommendations  for  the  entire 
structure  of  the  proposed  classincation 
system  for  the  United  States  including 
both  NAICS  and  non-NAICS  industries. 
It  shows  the  proposed  1997  hierarchy, 
including  NAICS  and  U.S.  national 
detail  industries,  and  the  proposed 
coding  system  in  1997  NAICS  sequence 
and  relates  the  1997  NAICS  to  the  1987 
SIC.  All  ECPC  recommended  changes  to 
the  structure  based  on  public  comment 
and  discussions  with  INEGI  and 
Statistics  Canada  are  included  in  Tables 
1  and  2.  Table  2  is  in  1987  SIC  sequence 
and  relates  the  1987  SIC  to  the  1997 
NAICS. 
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Head  Start  Program;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chlldran  and 
FamlllM 

45  CFR  Parts  1301. 1303. 1304. 1305. 
1300.  and  1306 

RIN  0970-^866 
Haad  Start  Program 

AOENCV:  Administration  on  Children. 
Youlli  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF).  HHS. 
action:  Final  rule. 

SUMMARY:  The  Administration  for 
Children  and  Families  is  issuing  tliis 
final  rule  to  implement  the  statutory 
provisions  for  establishing  Program 
Performance  Standards  for  Early  Head 
Start  grantees  and  Head  Start  grantee 
and  delegate  agencies  providing  services 
to  eligible  children  from  birth  to  five 
years  and  their  families  as  well  as 
pregnant  women,  and  for  taking 
corrective  actions  when  Early  Head 
Start  or  Head  Start  agencies  fail  to  meet 
such  standards. 

EFFECTIVE  DATES:  The  eH^ective  date  of 
these  requirements  is  January  1,  1996. 
Nothing  in  this  Part  prohibits  grantee  or 
delegate  agencies  from  voluntarily 
complying  with  these  regulations  prior 
to  the  en^ective  date.  The  information 
requirements  in  §§  1304.20,  22,  23,  40. 
50.  51.  55  and  60  in  the  rule  shall  go 
into  effect  on  the  latter  of  the  date  on 
which  they  are  approved  by  the  Office 
of  Management  and  Budget  or  January  1. 
1998.  A  dociiment  will  be  published  in 
the  Federal  Register  announcing  the 
approval  date  of  the  information 
requirements. 

FOn  FURTHER  INFORMATION  CONTACT:  E. 
DoUie  Wolverton.  Head  Start  Bureau, 
202/205-8418. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary 

The  Head  Start  program  is  authorized 
under  the  Head  Start  Act  (the  Act),  as 
amended  (42  U.S.C.  9801  etseq.]. 
Founded  in  1965.  the  program  ctirrently 
offers  comprehensive  services, 
including  high  quality  early  childhood 
education,  nutrition,  health,  and  social 
services,  along  with  a  strong  parent 
involvement  focus,  to  low-income 
children  nationwide.  The  overall  goal  of 
the  program  is  to  bring  about  a  greater 
degree  of  social  competence  in 
preschool  children  from  low-income 
families.  Social  competence  refers  to  the 
child's  everyday  effectiveness  in  dealing 
with  both  his  or  her  present 


environment  and  later  responsibilities 
in  school  and  life.  It  takes  into  account 
the  interrelatedness  of  cognitive, 
intellectual,  and  social  development; 
physical  and  mental  health;  and 
nutritional  needs. 

The  Program  Performance  Standards 
have  played  a  central  role  in  the  Heed 
Start  program  since  the  19708.  Tbey 
provide  a  standard  definition  of  quidlty 
services  for  the  2.112  community-baaed 
organizations  nationwide  that 
acGninister  Head  Start  as  grantee  or 
delegate  agencies;  serve  as  a  training 
guide  for  staff  and  parents  on  the  key 
elements  of  Quality;  articulate  a  vision 
of  service  delivery  to  young  children 
and  families  that  has  served  as  a  catalyst 
for  program  development  and 
professional  education  and  training  in 
the  preschool  field;  and  provide  the 
regulatory  structure  for  the  monitoring 
and  enforcement  of  quality  services  in 
Head  Start.  Thus,  their  importance  to 
the  Head  Start  program  and  to  preschool 
education  generally  goes  far  beyond  the 
typical  role  of  Federal  regulations. 

The  authority  for  this  final  rule  is 
sections  641A(a)  and  (d).  644(a)  and  (c). 
and  645A(h)(2)  of  the  Head  Start  Act.  as 
amended  (42  U.S.C.  9801  et  seq.).  More 
specifically,  the  purpose  of  this  final 
rule,  the  first  wide-ranging  revision  of 
the  Program  Performance  Standards  in 
over  20  years,  is  to  cany  out  the 
language  In  the  1994  amendments  to  the 
Head  Start  Act  providing  for  an  update 
of  the  Head  Start  Program  Performance 
Standards. 

Key  provisions  in  the  1994 
amendments  require  a  review  of  the 
performance  standards  in  order  to  bring 
them  up  to  date,  cover  new  topics,  and 
include  services  to  low-income  pregnant 
women  and  families  with  infants  and 
toddlers.  In  particular: 

•  The  new  section  641 A  provides  that 
the  Secretary  must  establish,  by 
regulation,  performance  standards 
covering:  (1)  A  range  of  services  for 
children  and  families  including  health, 
education,  parental  involvement, 
nutritional,  and  social  services  as  well 
as  transition  activities;  (2)  financial 
management  and  administration;  and  (3) 
facilities.  Subparagraph  (a)(3)(C)  of  the 
new  section  provides  that  the  Secretary 
must  review  and  revise,  as  necessary, 
the  performance  standards  in  effect 
under  prior  law. 

•  The  amendments  further  provide 
that  any  revisions  should  not  result  in 
an  elimination  or  reduction  of 
requirements  regarding  the  scope  or 
types  of  health,  education,  parental 
involvement,  nutritional,  social,  or  other 
services  to  a  level  below  that  of  the 
requirements  in  effect  on  N')vember  2. 
1978. 


•  Section  641  Aid),  prescribes 
procedures  for  corrective  actions  or 
termination  to  be  taken  with  agencies 
which  fail  to  meet  the  standards 
described  in  subsection  (a). 

•  Section  645A(h)(2)  requires  that  the 
Secretary  develop  program  guidelines 
for  Early  Head  Start,  the  newly 
authorized  program  for  low-income 
pregnant  women  and  families  with 
infants  and  toddlers,  and  to  publish 
performance  standards  for  such 
programs. 

n.  The  Head  Start  Program 

The  Head  Start  program  served 
approximately  751,000  low-income 
children  and  bmilies  in  fiscal  year  1995 
through  a  network  of  2.112  grantee  and 
delegate  agencies.  (Delegate  agencies 
have  approved  written  agreements  with 
grantees  to  operate  the  program.) 
Grantee  agencies  are  funded  through  a 
direct  Federal-to- local  relabonship.  and 
include  a  wide  range  of  local  agencies: 
Community  Action  Agencies,  nonprofit 
agencies,  local  governments.  Tribal 
governments,  and  school  districts, 
among  others.  About  95  percent  of  the 
children  in  Head  Start  programs  are 
from  low-income  families  (below  the 
Federal  poverty  line);  about  13  percent 
of  the  children  have  disabilities;  and 
about  90  percent  of  the  children  served 
are  3  or  4  years  old.  As  described  below, 
the  1994  Head  Start  amendments 
created  a  new  initiative  within  Head 
Start  to  expand  and  focus  on  services  to 
low-income  pregnant  women  and 
families  with  infants  and  toddlers. 

Key  principles  of  Head  Start  since  its 
inception  in  1965,  and  reaffirmed  most 
recently  through  a  thorough  review  by 
the  bipartisan  Advisory  Committee  on 
Head  Start  Quality  and  Exp>ansion, 
include  the  following: 

•  Comprehensive  Services.  To 
develop  fully  and  to  achieve  social 
competence,  children  and  their  families 
need  a  comprehensive,  inter- 
disciplinary approach  to  services 
including  education,  health,  nutrition, 
social  services,  and  parent  involvement. 
The  range  of  services  available  must 
also  be  responsive  and  appropriate  to 
each  child  and  family's  unique 
developmental,  ethnic,  cultural,  and 
linguistic  experience  and  heritage. 

•  Parent  ntvolvement  and  Family 
F(Kus.  The  Head  Start  program  is  family 
centered  and  is  designed  to  foster  the 
parent's  role  as  the  principal  influence 
on  the  child's  development  and  as  the 
child's  primary  educator,  nurturer,  and 
advocate.  Local  Head  Start  programs 
work  in  close  partnerships  with  parents 
to  develop  and  utilize  parents' 
individual  strengths  in  order  to 
successfully  meet  personal  and  family 
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objectives.  In  addition,  parents  are 
encouraged  to  become  involved  in  all 
aspects  of  Head  Start,  including  direct 
involvement  in  policy  and  program 
decisions  that  respond  to  their  interests 
and  needs. 

•  Community  Partnerships  and 
Community-Based  Services.  Head  Start 
programs  are  intended  to  be 
community-based,  with  different 
specific  models  of  service  provision 
flowing  out  of  the  differing  needs  of 
differing  communities.  In  addition,  the 
most  effective  Head  Start  programs  have 
always  been,  in  the  words  of  the 
Advisory  Committee  on  Head  Start 
Quality  and  Expansion,  "central 
community  institutions"  for  low-income 
families,  building  linkages  and 
partnerships  with  other  service 
providers  and  leaders  in  the 
community. 

m.  Legislative  and  Programmatic 
History 

In  May  1994,  the  President  signed 
into  law  the  Head  Start  Reauthorization 
Act  of  1994.  This  legislation,  enacted 
with  bipartisan  sponsorship  and 
support,  amended  the  Head  Start  Act  to 
extend  the  program  authorization  period 
through  fiscal  year  1998. 

It  also  made  a  number  of  changes  to 
ensure  that  all  children  and  families 
enrolled  in  Head  Start  are  offered  high 
quality  services  that  are  responsive  to 
their  needs.  The  legislation  built  on  the 
vision  and  recommendations  contained 
in  Creating  A  21st  Century  Head  Start, 
the  report  of  the  Advisory  Committee  on 
Head  Start  Quality  and  Expansion, 
which  was  issued  in  December  1993. 

The  Secretary  formed  the  Advisory 
Committee  in  June  1993  to  look  at  Head 
Start  quality  and  program  expansion 
issues.  The  Conunittee  worked  for  six 
months  before  issuing  its  report.  The 
report  included  numerous 
recommendations  centered  around: 

•  Striving  for  excellence  in  staffing, 
management,  oversight,  faciUties,  and 
research; 

•  Expanding  to  better  meet  the  needs 
of  children  and  families;  and 

•  Forging  new  partnerships  with 
commimities,  schools,  the  private  sector 
and  other  national  initiatives. 

In  its  report,  the  Advisory  Committee 
reaffirmed  the  role  and  value  of  the 
existing  Head  Start  Program 
Performance  Standards.  However,  it  also 
recommended  that  the  standards  be 
reviewed  and  revised  to  reflect  the 
changing  nature  of  the  Head  Start 
population,  the  evolution  of  best 
practices,  program  experience  with  the 
existing  standards,  and  the  pending 
program  expansion.  Reviews  in  several 
specific  areas  were  recommended. 


including:  Business  practices  and 
financial  management;  staff  levels  and 
qualifications;  developmentally 
appropriate  curricula  and  emergent 
literacy;  transition  services;  mental 
health;  nutritional  requirements;  family 
services;  parental  roles;  services  for  the 
"birth-to- three"  population; 
transportation:  and  program 
coordination.  It  also  recommended  the 
consideration  of:  (1)  Standards  and 
systems  in  effect  in  other  early 
diildhood  programs;  (2)  work  in  other 
fields  to  establish  outcome-based 
accountability  systems;  and  (3)  the 
guiding  principles  of  the 
Administration's  National  Performance 
Review  (I.e.,  increased  responsiveness 
to  clients  and  the  minimization  of 
regulations  and  paperwork).  As 
principles  for  the  review  effort,  it  called 
for  the  promotion  of  quality, 
responsiveness  to  commimity  needs, 
and  the  strengthening  and  streamlining 
of  the  standards.  Finally,  it  advised 
consideration  of  the  special  needs  and 
circumstances  of  programs  serving 
American  Indians  and  migrant  and 
seasonal  farm  workers. 
In  making  its  general 
recommendations,  the  Advisory 
Committee  noted  the  dramatic  changes 
that  had  occurred  in  the  world  of  Head 
Start  families  since  1965: 

•  The  needs  of  poor  children  and 
families  are  more  complicated  and 
urgent.  Violence,  substance  abuse, 
homelessness,  lack  of  education,  and 
unemployment  are  helping  to  make 
them  so.  At  the  same  time,  more  of  the 
Head  Start  service  population  is  coming 
fi'om  single-parent  families,  increasing 
nimibers  of  parents  are  working,  and 
family  literacy  is  increasingly  being 
recognized  as  an  important  service 
need. 

•  Over  the  past  three  decades,  the 
landscape  of  community  services  has 
changed  dramatically.  'There  are  new 
roles  and  enhanced  capacities  for 
serving  young  children  and  their 
families.  Today,  we  also  have  new 
knowledge  about  the  attributes  of 
services  and  supports  that  are  effective 
in  changing  long-term  outcomes  for 
yoimg  children,  new  knowledge  about 
the  importance  of  the  first  three  years  of 
life,  and  new  knowledge  and 
appreciation  for  the  continuimi  of 
developmental  and  comprehensive 
services  that  are  often  needed  before 
school  and  into  the  early  years  to  help 
children  succeed  in  school. 

While  the  Advisory  Committee  foimd 
that  Head  Start  has  succeeded  in 
improving  the  lives  of  young  children 
and  their  families,  it  cited  some  areas 
wherein  further  improvements  were 
possible.  These  Include:  (1)  Consistency 


in  the  quality  of  programs;  (2) 
responsiveness  to  the  diverse  needs  of 
Head  Start  iamilies;  (3)  addressing  the 
large  immet  need  for  Head  Start 
services;  and  (4)  coordination  of  Head 
Start  with  other  early  childhood 
programs  and  elementary  schools. 

Ine  1994  Head  Start  Amendments 
reflect  similar  concerns  on  the  part  of 
the  Congress.  They  include  a  number  of 
provisions  designed  to  improve  program 
quality,  including  new  requirements 
with  respect  to  quality  standards  and 
program  monitoring,  technical 
assistance  and  training,  staff 
qualifications  and  development,  and  an 
allocation  for  quality  improvement 
activities.  They  also  include  a  number 
of  provisions  to  expand  the  nature  and 
scope  of  services  and  to  make  programs 
more  responsive  to  the  needs  of  their 
service  populations.  For  example,  they 
add  new  requirements  with  respect  to 
family  literacy  services  and  parental 
involvement,  provide  for  an  initiative 
for  low-income  pregnant  women  and 
families  with  infants  and  toddlers  (Early 
Head  Start),  add  requirements  to 
facilitate  the  successful  transition  of 
Head  Start  children  to  elementary 
school,  and  mandate  a  study  of  the 
adequacy  of  full-day/full-year  programs. 
The  amendments  further  provicu  that, 
in  revising  the  current  Program 
Performance  Standards  and  in 
developing  new  ones,  the  Secretary 
must  consult  with  experts  in  the  fields 
of  child  development,  early  childhood 
education,  family  services  (including 
"linguistically  and  cultxiraUy 
appropriate  services"  to  children  and 
families  for  whom  English  is  not  the 
primary  language),  and  administration 
and  financial  management.  They  also 
require  consultation  with  individuals 
with  experience  operating  Head  Start 
programs. 

Additionally,  the  amendments  require 
that  the  Secretary  take  several  factors 
into  consideration  in  developing  the 
Program  Performance  Standards.  These 
include:  Past  experience  with  the 
existing  standards;  changes  over  time  in 
the  Head  Start  service  population; 
developments  in  best  practices  with 
respect  to  child  development,  children 
with  disabilities,  family  services, 
program  administration,  and  financial 
management;  projected  needs  related  to 
Head  Start  expansions;  existing  and 
potential  standards  and  guidelines 
related  to  the  promotion  of  child  health; 
changes  in  the  population  of  eligible 
children  (including  changes  in  family 
structures  and  languages  spoken  in  the 
home);  and  local  policies  and  activities 
designed  to  ensure  the  successful 
transition  of  Head  Start  children  to 
elementary  school. 
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The  Advisory  Committee  on  Services 
for  Families  with  Infants  and  Toddlers 
was  formed  by  the  Secretary  of  Health 
and  Human  Services  in  July  1994  to 
advise  and  inform  the  Department  on 
the  development  of  program  approaches 
for  the  new  Head  Start  initiative  serving 
low-income  pregnant  women  and 
families  with  infants  and  toddlers  (later 
named  "Early  Head  Start").  The 
Advisory  Committee  drew  upon  the 
experiences  of  a  number  of  different 
programs  (such  as  the  Comprehensive 
Child  Development  Program,  Parent  and 
Child  Centers,  and  Head  Start  Migrant 
Programs),  the  insights  provided  by 
participants  in  over  3Q  focus  groups, 
three  decades  of  research  on  child  and 
family  development,  and  extensive 
consultations  with  experts  and 
practitioners  in  the  field. 

In  September  1994,  the  Advisory 
Committee  on  Services  for  FamiUes 
with  Infants  and  Toddlers  issued  a 
formal  statement  setting  forth  both  its 
vision  and  goals  and  its 
recommendations  for  program 
principles  and  cornerstones.  It  called  for 
the  development  of  a  range  of  service 
strategies  tliat  would  support  the  growth 
of  the  young  child  within  the  family  and 
the  growth  of  the  family  within  the 
community.  Thus,  it  envisioned 
program  approaches  that  were  family- 
centered  and  community-based.  Its 
program  principles  included:  (1)  A 
commitment  to  excellence  in  the  quality 
of  the  services  provided  as  well  as  in 
program  management;  (2)  the 
prevention  and  early  detection  of  and 
early  intervention  with  problems:  (3)  the 
early,  proactive,  and  ongoing  promotion 
of  a  child's  healthy  development;  (4)  the 
promotion  of  positive,  continuous 
relationships  that  nurture  the  child, 
parents,  family,  and  caregiving  staff;  (5) 
the  promotion  of  parent  involvement; 
(6)  the  inclusion  of  children  with 
disabilities  and  respect  for  individual 
children  and  adults;  (7)  respect  for 
home  languages  and  cultures:  (8) 
responsiveness  to  the  unique  strengths 
and  abiUties  of  the  children,  families, 
and  communities  served;  (9)  ensuring 
smooth  transitions;  and  (10) 
collaboration  and  the  active  pursuit  of 
partnerships  with  kindred  programs. 

On  April  22.  1996.  the  Department  of 
Education  published  a  notice  of 
interpretation  in  the  Federal  Register  in 
which  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
interpreted  section  1112(c)(1)(H)  of  Title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965  to  require, 
beginning  in  fiscal  year  1997,  that  local 
educational  agencies  choosing  to  use 
Title  1,  Part  A  funds  to  provide  early 
childhood  development  services  to  low- 


income  prBSchool  children  comply  with 
the  Head  Start  perfonnanoe  standards  in 
45  CFR  1304.21,  Education  and  Early 
Childhood  Development.  (Title  I 
preschool  programs  using  the  Even  Start 
model  or  Even  Start  programs  which  are 
expanded  through  the  uae  of  Title  I 
funds  are  exempt  from  this 
requirement.)  Elsewhere  in  this  issue  of 
the  Federal  Ragistar.  the  Assistant 
Secretary  has  published  a  notice  of 
interpretation  regarding  compliance 
with  this  provision  for  the  school  year 
1997-1998.  For  further  information  on 
the  applicability  of  the  Head  Start 
Program  Performance  Standards  to  Title 
I  programs,  please  contact  the  Director 
of  Compensatory  Education  Programs  at 
the  Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education.  600  Independence  Avenue 
SW.,  Portals  Building,  Room  4400. 
Washington,  DC  20202-6132. 
Telephone  (202)  260-0826.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Services  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

rv.  Approach 

A  fundamental  challenge  that  we 
addressed  in  developing  this  regulation 
was  to  find  the  right  balance  between 
three  important  goals:  (1)  Addressing 
the  critically  important  new  areas  for 
regulation  identified  in  the  statute;  (2) 
maintaining  quality  and  avoiding  any 
reduction  in  the  level  of  services 
prescribed  in  the  standards,  as 
mandated  by  statute;  and  (3)  attempting 
to  streamline  the  standards,  avoid 
regulatory  burden,  and  encoiuage 
flexibility  and  innovation. 

Our  approach  to  identifying  the  right 
balance  included  wide-ranging 
consultation  with  many  different 
individuals  and  groups,  consistent  with 
the  statutory  requirements  at  section 
641(A)(a)(3)  regarding  the  consultations 
the  Secretary  had  to  undertake  and  the 
factors  which  the  Secretary  must 
consider  in  developing  the  revised 
Program  Performance  Standards. 
Following  both  the  statute  and  the 
Administration's  regulatory  revision 
principles,  we  offered  extensive 
opportunities  for  a  wide  range  of 
interested  parties  to  review  and  discuss 
the  current  Program  Performance 
Standards. 

Over  70  focus  groups  were  convened 
in  1994-1995  involving  approximately 
2,000  individuals  including  subject 
experts,  parents,  educators,  technical 
assistance  providers,  local  sponsors  of 
Head  Start  programs.  Federal  staff  and 
persons  wi^  extensive  program 


monitoring  experience.  In  addition, 
representatives  from  a  wide  array  of 
national  organizations  and  agencies 
with  particular  interest  in  child  and 
family  issues  were  consulted,  as  were 
staff  in  other  Federal  agencies 
responsible  for  administering  related 
programs  and  serving  similar 
populations. 

Based  on  this  broad  consultation,  as 
well  as  on  the  work  of  the  national 
Advisory  Committees  on  Head  Start 
Quality  and  Expansion  and  on  Services 
for  Families  with  Infants  and  Toddlers, 
we  developed  the  following  key 
elements  of  our  approach  to  this 
regulation:  (1)  The  current  Program 
Performance  Standards  should  be 
reorganized  to  reduce  fragmentation  and 
duplication,  encourage  holistic 
approaches,  and  emphasize 
partnerships  with  families  and 
communities;  (2)  a  single  set  of 
integrated  standards  for  services  from 
birth  to  age  five  should  be  developed; 
(3)  the  regulabon  should  focus  on 
requirements  that  are  key  to  maintairting 
quality  services  and  meeting  new  and 
emerging  needs;  and  (4)  the  least 
burdensome  approach  to  maintaining 
quality  and  meeting  emerging 
challenges  should  be  sought. 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
R«^er  on  April  22, 1996  (61  FR 
17754-17792)  with  a  60-day  public 
comment  period.  Over  l.ioio  comment 
letters  were  received,  containing  nearly 
15,000  comments.  We  believe  that  the 
large  number  of  comments  received 
reflects  the  extensive  consultation 
process  which  was  used  in  developing 
the  NPRM.  Many  of  the  comments  were 
from  current  Head  Start  grantee  and 
delegate  agencies.  Other  commenters 
included:  National,  Regional  and  State 
Head  Start  associations;  State  agencies; 
and  representatives  of  major 
professional  associations  and 
organizations  concerned  with  infants, 
toddlers  and  preschoolers.  In  analyzing 
the  comments  received  and  in 
developing  the  final  rule,  the  comments 
were  grouped  according  to  the  specific 
standard  being  addressed,  the  broad 
issue  areas  raised,  the  major  cross- 
cutting  themes  presented,  and  the  type 
of  comment. 

We  drew  upon  a  number  of  principles 
in  order  to  balance  the  many  different 
views  expressed  in  the  comments  and  to 
help  clarify  and  guide  our  decision- 
making for  the  final  rule.  Key  among 
these  were: 

•  The  purposes  of  the  Program 
Performance  Standards  as  established 
by  the  1 994  reauthorization  of  the  Head 
Start  Act  and  emphasized  by  the 
Advisory  Committees  on  Head  Start 
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Quality  and  Expansion  and  on  Services 
forFandlies  with  Infants  and  Toddlers. 
These  ptirposes  include  updating  the 
standards  to  respond  to  the  emerging 
needs  and  circumstances  of  families  and 
communities  as  well  as  to  new  research 
knowledge;  ensuring  program  quality 
(and.  as  required  by  statute,  ensuring 
that  the  level  and  quality  of  services  do 
not  fall  below  the  current  standards); 
and  providing  an  entirely  new  set  of 
standards  to  govern  programs  serving 
low-income  pregnant  women  and 
families  with  infants  and  toddlers. 

•  The  appropriate  role  of  Federal 
regulations  as  opposed  to  guidance  on 
best  practices  or  technical  assistance 
and  training.  Many  commenters 
requested  additional  detail,  specificity 
and  prescriptiveness  in  the  standards. 
While  we  balanced  each  request  for 
more  detail  on  an  individud  basis,  in 
general  we  chose  not  to  make  the 
standards  themselves  more  specific  in 
the  belief  that  overly  prescriptive 
Federal  regulations  should  be  avoided 
in  order  to  provide  flexibility  to  grantee 
and  delegate  agencies  to  enable  them  to 
make  programmatic  decisions  based  on 
the  needs  of  the  children  and  families 
they  serve  and  of  the  cdmmimities  in 
which  they  are  located.  For  example, 
many  commenters  questioned  the 
deletion  of  the  requirement  in  the 
current  standards  related  to  the  use  of 
child-sized  utensils;  and  others  sought 
more  specificity  about  the  curriciilum 
that  is  required  and  how  it  should  be 
implemented.  With  respect  to  the  first 
example,  while  we  would  expect 
programs  to  use  age-appropriate 
utensils,  we  did  not  include  the 
requirement  in  the  final  rule  because  we 
felt  that  it  would  be  overly  prescriptive. 
Relative  to  the  second  example,  we 
added  a  definition  of  "curriculum"  in 
the  final  rule,  but  did  not  include  more 
specifics  in  the  standards  themselves. 
Following  the  publication  of  the  final 
rule,  we  do,  however,  plan  to  follow  up 
with  training  and  technical  assistance  as 
well  as  Guidance  in  order  to  share  best 
practices  and  to  give  agencies  the  tools 
they  need  to  make  effective  decisions  at 
the  local  level. 

•  The  need  to  be  sensitive  and 
responsive  to  the  major  views  expressed, 
while  giving  all  perspectives  full 
consideration,  even  when  these 
perspectives  were  sharply  different  or 
even  contradictory.  In  a  number  of 
cases,  we  were  able  to  identify  new  and 
better  policy  options  as  a  result  of 
contradictory  comments  provided  on 
the  NPRM.  For  example,  as  a  result  of 
the  comments  on  both  sides  of  the  issue 
of  a  90-  vereus  a  45-day  period  for  the 
conduct  of  health  and  developmental 
assessments,  we  developed  an  option 


that  combines  the  benefits  of  both 
approaches. 

In  general,  the  comments  we  received 
confirmed  the  broad  principles  and 
structure  of  the  NPRM.  and  were 
supportive  of  both  the  proposed 
standards  and  the  consultation  process 
we  employed  in  their  development. 
Commenters  generally  found  the 
standards  to  be  "user-friendly," 
comprehensive  and  well-integrated,  and 
expressed  support  for  their  tone  and 
approach.  They  praised  the  standards' 
clsfity,  flexibiUty,  cultural  sensitivity, 
and  responsiveness  to  the  many  issues 
expresmd  in  the  public  consultation 
process.  In  addition  to  the  integration  of 
standards  serving  children  from  birth  to 
age  5,  particular  aspects  of  the  standards 
which  the  comments  supported 
included  the  reo^anization  of  the 
standards  into  three  major  new  areas 
(Early  Childhood  Development  and 
Health  Services,  Family  and  Community 
Partnerships,  and  Program  Design  and 
Management)  to  make  them  simpler  and 
less  fragmented  than  the  existing 
standards;  the  increased  emphasis  on 
quality  services  and  best  practices;  the 
strengthened  emphasis  on  family  and 
community  partnerships;  and  this  new 
sections  on  program  design  and 
management. 

In  addition  to  providing  support  for 
the  proposed  rule,  other  major 
categories  of  comments  included  the 
following: 

•  A  number  of  commenters  identified 
proposed  standards  that  they  believed 
imposed  costs  or  other  burdens  or  that 
were  too  rigid  to  meet  local 
dmunstances.  Except  in  a  very  few 
cases,  where  we  believed  that  the 
proposed  standard  was  critical  to 
ensuring  quality,  health  or  safety  or 
meeting  a  statutory  mandate,  we  sought 
to  respond  to  these  concerns  by  making 
the  standards  more  flexible;  by 
clarifying  the  intent  more  clearly 
through  wording  changes;  or  by 
proposing  guidance  or  technical 
assistance  to  reduce  the  potential 
burden  on  grantees.  For  example,  many 
commenters  were  concerned  that  the 
proposed  standard  requiring  that 
volunteers  be  screened  for  tuberculosis 
before  coming  into  contact  with 
children  woidd  be  costly,  create  a 
barrier  to  parent  volimteera,  and  make 
no  sense  in  commuidties  with  low 
incidences  of  tuberculosis.  We  have 
modified  the  standard  to  require 
screening  only  for  regular  volunteere 
and  only  when  required  by  State,  Tribal 
or  local  law.  In  the  absence  of  such 
laws.  Centers  also  may  screen  based  on 
the  reconmiendations  of  the  Health 
Services  Advisory  Committee. 


•  Many  cxunmenters  requested 
clarification  of  terms  used  in  the 
standards  which  they  found  confusing. 
We  have  taken  many  of  these  comments 
into  accoimt  and,  in  several  cases,  the 
requests  for  clarificaticHi  were  extranely 
helpful  in  identifying  policy 
improvements  that  could  be  made.  For 
example,  many  commenters  pointed  out 
that  the  propcraed  standards  on 
compliance  were  confusing  because 
they  mixed  two  terms  (non-compliance 
and  deficiencies)  and  two  different 
timeframes.  In  response,  we  revised 
these  standards  to  focus  solely  on 
deficiencies.  We  believe  that  this  change 
will  enhance  the  ability  of  grantee  and 
Federal  staff  to  focus  more  analytically 
and  systemically  on  areas  affecting 
quality  and  resiilts  for  children  and 
families. 

•  Finally,  many  commenters 
provided  suggestions  regarding  the 
implementation  of  the  standards, 
including  examples  frt>m  their  own 
practice.  While  most  of  these  comments 
are  not  reflected  in  the  language  of  the 
final  rule,  they  were  extremely  helpful 
and  will  be  used  in  guiding  the  major 
training,  technical  assistance  and 
guidance  efforts  that  we  plan  to 
undertake  in  the  future. 

V.  Croas-Ciittiiig  Themei 

The  sections  of  the  NPRM  which 
received  the  most  comments  were 
Human  Resources  Management  (45  CFR 
1304.52),  Program  Governance  (45  CFR 
1304.50),  Family  Partnerships  (45  CFR 
1304.40),  and  Child  Health  and 
Developmental  Assessment  (45  CFR 
1304.20).  In  addition,  commentere 
raised  important  issues  that  cut  across 
sections  of  the  NPRM,  such  as  the  new 
structiue  of  the  Program  Performance 
Standards;  the  provision  of  high  quality 
services  to  infants  and  toddlers, 
including  the  need  to  ensure  a  sufficient 
emphasis  on  their  needs  in  an  integrated 
regulation;  linkages  between  the 
proposed  rule  and  the  Head  Start 
Program  Performance  Standards  on 
Services  to  Children  with  Disabilities 
(45  CFR  part  1308);  and  the  need  to 
place  greater  emphasis  on  the  provision 
of  services  within  the  home-bused 
program  option. 

Structure  of  the  Standards 

As  noted  above,  a  large  number  of 
commenters  supported  the 
reorganization  of  the  standards  into 
three  major  new  areas:  Early  Childhood 
Development  and  Health  Services, 
Family  and  Community  Partnerships, 
and  Program  Design  and  Management. 
Commenters  stated  that  the  new 
approach  is  supportive  of  quality  and 
integrated  services  and  is  more  "user- 
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friendly."  We  concur  writh  these 
comments,  and  have  retained  the 
propoeed  structure. 

Several  commenters,  however,  raised 
concerns  about  how  the  new  approach 
would  be  implemented,  as  the 
organizational  structures  and  staffing 
patterns  of  many  local  programs  are 
based  on  the  program  component 
structure  of  the  current  Program 
Performance  Standards.  There  was  also 
concern  that  the  integration  of  program 
components  proposed  under  the  new 
structure  would  cause  confusion  for 
staff.  We  intend  to  respond  to  these 
comments  by  providing  training, 
technical  assistance  and  guidance 
following  the  pubUcation  of  the  final 
rule.  We  appreciate  the  suggestions 
made  by  some  commenters  regarding 
particular  approaches  and  best  practices 
that  might  be  implemented  to  promote 
collaboration,  and  intend  to  draw  on 
these  suggestions  in  preparing  the 
Guidance  and  the  technical  assistance 
materials. 

Senrices  for  Infants  and  Toddlers 

Overall,  strong  support  emerged  for 
the  integration  of  standards  for  services 
to  children  from  birth  to  age  5.  The 
commenters  generally  fislt  that  one  set  of 
standards  for  infants,  toddlers  and 
preschoolers  would  improve  the  quality 
and  the  continuity  of  services  to 
children  and  families.  We  agree  with 
these  comments,  and  have  retained  the 
integrated  structure  of  the  standards. 

At  the  same  time,  a  number  of 
concerns  and  questions  were  raised. 
Some  commenten  %vere  unsure  which 
standards  apply  to  infants  and  toddlere 
and  which  apply  to  preschoolen  and,  in 
a  few  instances,  requested  that  separate 
standards  be  established  for  each  age 
group.  In  response,  we  reviewed  each 
standard  and  have  changed  the  wording, 
where  appropriate,  to  reflect  the 
standard's  appUcability  to  services  for 
inhnts  and  toddlers,  for  preschoolera  or 
for  both  groups. 

Other  commenters  expressed  the 
concern  that,  by  integrating  the 
standards  for  infants  and  toddlera  with 
those  for  preschoolers,  critical  and 
distinct  issues  related  to  infant  and 
toddler  care  would  be  lost,  resulting  in 
a  dilution  in  the  quality  of  services 
provided  to  those  children.  While  we 
continue  to  believe,  along  with  the 
majority  of  the  commentera,  that  the 
integrated  approach  will  support  quality 
services  for  children  from  birth  to  age  S 
and  will  also  be  easier  for  grantee  and 
delegate  agencies  to  use,  we  have 
responded  to  this  concern  in  a  number 
of  ways.  First,  we  reviewed  individual 
standards  to  ensure  that  they  reflect  the 
particular  needs  of  infants  and  toddlen. 


Standards  which  pertain  specifically  to 
the  care  of  infants  and  toddlere  and 
which  are  designed  to  ensure  that  their 
particular  and  special  needs  are 
addressed  can  now  be  found  throughout 
the  final  rule  in  the  areas  of  education, 
health  and  safety,  nutrition,  staff 
qualifications,  child:staff  ratios  and 
group  sizes,  and  facilitias.  materials, 
and  eqiiipment.  Second,  we  intend  to 
develop  and  issue  Guidance  materials 
and  to  provide  extensive  training  and 
technical  assistancB  specific  to  infants 
and  toddlen  following  the  publication 
of  the  final  rule. 

Several  commenten  requested  further 
information  and  guidance  on  how  to 
implement  the  new  standards  related  to 
Early  Head  Start,  particularly  those 
pertaining  to  in&nts.  We  intend  to 
provide  such  supportive  technical 
informatioD  in  the  Guidance  pertaining 
to  the  standards  and  in  supplemental 
descriptive  materials  about  Early  Head 
Start.  Commenten  also  questioned  why 
the  nine  principles  identified  by  the 
Advisory  Committee  on  Services  for 
Families  with  Infants  and  Toddlen  as 
being  characteristic  of  successful 
programs  for  families  with  very  young 
children  as  well  as  the  four  cornerstones 
of  such  programs  were  not  included  in 
the  NPRM.  Although  not  explicitly 
referenced,  these  principles  and 
cornerstones  are  reflected  both  in  the 
organizatianal  structure  of  the  revised 
standards  and  in  specific  standards 
themselves.  These  principles  and 
comerbtones.  however,  will  be  more 
specifically  addressed  in  the  Guidance 
and  related  materials  to  be  developed  in 
the  future. 

Many  commenten  proposed  that  the 
title  "Head  Start"  be  used  to  describe 
services  to  all  children  from  birth  to  age 
5,  and  that  the  title  "Early  Head  Start" 
be  deleted.  There  are,  however,  reasons 
for  retaining  the  separate  program 
designations.  The  two  programs  are 
described  in  separate  sections  of  the 
Head  Start  Act.  and  there  also  are 
operational  distinctions.  For  one.  Early 
Head  Start  is  a  demonstration  program, 
%vith  specific  pro)ect  periods,  whereas 
funding  for  Head  Start  is  generally 
continued  from  year  to  year  provided 
that  grantees  implement  their  programs 
in  conformance  with  the  Program 
Performance  Standards  and  with  other 
requirements.  A  recommendation  also 
was  made  that  Early  Head  Start  be 
renamed  "Heed  Start  for  Infants  and 
Toddlen":  we  believe,  however,  that  the 
title  "Early  Head  Start"  more  accurately 
reflects  the  program's  emphasis,  since  it 
serves  low-income  pregnant  women  as 
well  as  infants  and  toddlere. 


Services  for  Children  With  Disabilities 

Many  of  the  comments  about  the 
NPRM  raised  issues  related  to  the  Head 
Start  Program  Performance  Standards  on 
Services  to  Children  With  DisabiUties 
(45  CFR  part  1308).  The 
recommendations  included:  (1) 
Providing  additional  cross-references  to 
45  CFR  part  1308:  (2)  developing 
specific  standards  on  services  to  infants 
and  toddlen  with  disabilities:  (3) 
including  a  statement  in  45  CFR  part 
1304  about  the  need  to  serve  children 
with  disabilities:  and  (4)  integrating  the 
standards  in  45  CFR  part  1308  into  the 
fiiud  rule. 

We  shore  the  concerns  of  these 
commentera  that  the  provision  of 

auality  services  to  children  with 
isobihties  is  a  critical  part  of  Early 
Head  Start  and  Head  Start  programs, 
and  that  linking  the  two  sets  of 
standards  as  clearly  as  possible  would 
not  only  contribute  to  quality  services, 
but  also  would  be  easier  for  grantees  to 
use.  However,  we  chose  not  to  integrate 
45  CFR  part  1304  and  45  CFR  part  1308 
at  this  time  for  several  reasons.  Firet,  the 
disability  standards  at  45  CFR  part  1308 
were  published  in  1993,  and  our 
experience  with  them  is  still  relatively 
new.  Secondly,  we  Mranted  to  ensvire 
that  sufficient  attention  would  be 
focused  on  the  new  standards  for 
in&nts,  toddlera  and  pregnant  women 
OS  well  as  on  the  revised  standards  for 
preschool  children,  which  have  not 
been  revised  since  the  1970s.  Should 
the  need  to  integrate  the  two  sets  of 
standards  become  apparent  in  the 
future,  we  would  consider  amendments 
to  the  rules  to  do  so. 

We  have  responded  to  the  concerns 
raised  in  several  ways  which  we  believe 
will  make  the  linkages  between  the  two 
sets  of  standards  clearer  and  will  further 
elevate  attention  to  disabilities  issues  in 
the  final  rule.  Firat.  we  have  made 
additional  cross-references  to  the 
disabilities  standards  in  the  final  rule  in 
order  to  improve  cohesiveness  between 
the  two  regulations.  We  also  have 
incorporated  a  nimiber  of  specific 
changes  in  the  final  rule  designed  to 
improve  services  for  children  with 
disabilities,  drawing  upon  suggestions 
provided  by  commentera.  For  example. 
we  have  restored  the  45-day  timeframe 
for  the  conduct  of  developmental, 
behavioral  and  maaory  screenings  of 
children  (which  had  been  increased  to 
90  days  in  the  NPRM)  to  ensure  that 
children  who  require  further  evaluation 
or  treatment  and  services  are  identified 
in  time  to  be  linked  into  the  appropriate 
service  systems. 

Additionally,  we  intend  to  issue  both 
45  CFR  part  1304  and  45  CFR  port  1308 
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in  the  some  docimient  along  with  other 
applicable  Head  Start  regulations.  We 
believe  that  having  the  regulations 
located  together,  along  with  cross- 
refarendng.  will  assist  readen  in  better 
comprehending  the  full  body  of 
standards.  We  also  will  provide 
Guidance  and  fund  training  and 
technical  assistance  efforts  to  suppmrt 
our  commitment  to  effectively  serving 
children  with  disabilities  from  birth  to 
age  5. 

Home-Based  Services 

A  number  of  commentera  expressed 
the  concern  that  the  proposed 
standards,  as  written,  focus  primarily  on 
center-based  programs  and  do  not 
adeqviately  address  other  program 
options,  particularly  the  home-based 
program  option.  To  address  these 
concerns,  we  reviewed  each  standard 
and  changed  the  wording,  where 
appropriate,  to  clarify  the  standard's 
applicability  to  center-based,  hcme- 
based,  or  other  program  options.  We 
also  have  added  standards  that  apply 
specifically  to  the  home-based  option  in 
the  areas  of  education  and  early 
childhood  development,  family 
partnerships,  and  human  resources 
management. 

In  addition  to  the  changes  in  the 
NPRM  based  upon  comments  received, 
as  discussed  below,  we  also  have  made 
a  number  of  technical  edits  to  the  NPRM 
in  this  final  rule  which  did  not  alter 
policy  and,  therefore,  they  are  not 
discussed. 

VI.  Section>by-Section  Discussion  of  the 
Final  Rule 

SUBPART  A— Geneml 

Section  1304.2    Effective  Date 

The  majority  of  commentera  found  the 
proposed  timeframes  in  which  Early 
Head  Start  and  Head  Start  grantee  and 
delegate  agencies  must  come  into 
compliance  with  these  standards 
confrising.  Othera  said  the  deadlines 
were  too  short,  arguing  that  they  were 
inconsistent  with  the  quality 
improvements  being  required;  would 
not  allow  for  the  implementation  of  new 
requirements  in  a  meaningful  way:  and 
would  preclude  the  meaningful 
inclusion  of  parents,  staff  and 
community  membera  in  the  decision- 
making processes.  Commentera 
proposed  several  approaches  and 
timeframes  up  to  24  months  for 
planning  and  implementation.  Other 
commentera,  while  supportive  of  the 
timeframes  proposed,  suggested  that 
waivffls  be  available  to  grantees  which 
are  unable  to  meet  all  of  the 
requirements  within  these  time  periods. 


We  have  changed  the  effective  dote  in 
the  final  rule  to  January  1. 1998.  We 
established  one  specific  date  in  order  to 
eliminate  the  confusion  that  was 
generated  by  the  timeframes  proposed 
in  the  NPRM.  In  addition,  we  extended 
the  effective  date  in  recognition  of  the 
time  that  will  be  needed  by  grantee  and 
delegate  agencies  to  comply  with  the 
new  requirements  establi^ed  in  the 
final  rule,  and  by  the  Federal 
government  to  provide  the  Guidance 
materials  and  training  and  technical 
assistance  necessary  to  assist  agencies  in 
these  efforts. 

Section  1304.3    Definitions 

A  number  of  commentera  were 
supportive  of  the  set  of  definitions 
provided,  describing  them  as  being 
specific,  helpful  and  clear.  Othera 
requested  that  additional  definitions  be 
included  in  the  final  rule.  In  some  cases, 
we  decided  that  the  concerns  raised 
about  definitions  could  best  be 
addressed  through  clarifications 
provided  in  other  sections  of  the 
Preamble  or  in  the  standards 
themselves,  rather  than  in  this  section 
or  through  additional  definitions. 
Requests  for  further  clarification  of  the 
terms  "out-of-compliance"  and 
"deficiency,"  for  example,  are  discussed 
in  the  section  of  the  Preamble  relating 
to  45  CFR  1304.60;  and  requests  for  a 
definition  of  "screening"  are  addressed 
through  the  standards  in  45  CFR 
1304.20.  Other  additions,  as  well  as 
deletions,  to  the  definitions  provided  in 
45  CFR  1304.3  of  the  NPRM  based  upon 
the  comments  received  are  discussed 
below. 

Several  commentera  stated  that,  since 
the  term  "center"  is  used  so  often  in  the 
standards,  a  definition  should  be 
provided  for  clarity.  However,  since 
"center-based  program  option"  is 
defined  in  45  CFR  1306.3(a),  we  have 
not  added  this  definition. 

The  definition  of  "collaboration  and 
collaborative  relationships"  with  other 
agencies  (45  CFR  1304.3(a)(3))  remains 
the  same  as  that  provided  in  the  NPRM. 
Grantee  and  delegate  agencies  are 
cautioned,  however,  that  such 
collaborative  relationships  must  be 
imdertaken  in  a  manner  which  is 
consistent  with  the  cost  principles 
established  in  OMB  Circulare  A-122 
("Cost  Principles  for  Nonprofit 
Organizations")  and  A-87  ("Cost 
Principles  for  State  and  Local 
Governments"). 

Numerous  commentera  suggested  that 
a  definition  of  "curriculum"  was 
needed  in  order  to  clarify  the 
requirement  in  45  CFR  1304.21(c)(1) 
that  grantee  and  delegate  agencies 
implement  a  ciuriculum.  (jthera  were 


concerned  that  the  absence  of  a 
definition  would  result  in  too  much 
room  for  misimderstanding  and  too 
much  flexibility  in  curriculimi 
development  and  selection.  Other 
oonmientera  raised  more  specific 
questions,  such  as:  does  tlw  term  refer 
to  an  individual  or  to  a  group 
curriculum?  In  response  to  such 
concerns,  a  definition  of  "curriculum" 
has  been  added  in  the  final  rule.  The 
Guidance  materials,  to  be  developed  at 
a  later  date,  will  discuss  the 
implementation  of  a  curriculum  in  both 
center-based  and  home-based  settings. 

Several  commentera  found  the 
definition  of  "home  visitor"  in  the 
NPRM  confusing  because  it  mixed 
center-  and  home-based  program 
options  and  also  applied  the  term  to  the 
infant  and  toddler  caregiver  in  Early 
Head  Start  and  to  the  classroom  teacher 
in  Head  Start.  We  have  revised  the 
definition  in  the  final  rule  so  that  it 
refere  only  to  "the  staff  member  in  the 
home-based  option  •  •  •  "  and  have 
made  other  cltirifying  edits. 

The  definitions  of  "infant,"  "toddler" 
and  "preschooler"  proposed  in  the 
NPRM  raised  a  number  of  concerns,  • 
particularly  related  to  the  issue  of 
continuity  of  care.  One  commenter,  for 
example,  questioned  whether  the 
definition  of  "toddler"  would  mean  that 
Early  Head  Start  services  must  end  the 
day  that  a  child  reaches  his  or  her  third 
birthday,  resulting  in  the  child  being 
abrupUy  terminated  during  the  program 
year.  We  concur  with  the  concern  that 
defining  children  by  specific  age 
groupings  could  restrict  the  ability  of 
programs  to  make  sound  decisions 
about  appropriate  placements  for 
children,  particularly  in  Early  Head 
Start.  Therefore,  we  have  deleted  these 
definitions  in  the  final  rule. 
Additionally,  the  definition  of  Early 
Head  Start  has  been  clarified  to 
emphasize  that  the  program  serves  low- 
income  pregnant  women  and  families 
with  children  from  birth  to  age  three. 

A  few  commentera  questioned  the  use 
of  "staff  airegiver"  for  those  staff  having 
direct  responsibility  for  the  care  and 
development  of  infants  and  toddlere  and 
"teacher"  for  those  staff  having  direct 
responsibility  for  the  care  and 
development  of  preschool  children  in 
center-based  settings.  In  response  to 
these  comments,  we  have  deleted  the 
term  "staff  caregiver"  in  the  final  rule 
and  have  revised  the  definition  of 
"teacher"  to  "an  adult  who  has  direct 
responsibility  for  the  care  and 
development  of  children  from  birth  to 
five  yeara  of  age  *  *  *."  While  we 
recognize  that  there  is  no  consensus  in 
the  field  on  this  issue,  we  befieve  that 
it  is  important  to  use  one,  consistoit 


57192     Fadaral  Eagistor  /  Vol.  61,  No.  215  /  Tuesday.  November  5.  1996  /  Rules  and  Regulations 


term  in  order  to  create  on  integrated  set 
of  standards  for  services  to  children 
from  birth  to  age  five.  By  using  common 
terminology,  we  are  conveying  the 
importance  of  continuity  of  care  for 
children  as  well  as  helping  to  build 
professionalism  in  the  field  of  infant 
and  toddler  care. 

The  term  "volunteer"  generated  many 
comments,  particularly  in  relation  to  the 
requirement  in  45  CFR  1304.52(i)(2)  in 
the  NPRM  that  volimteers  must  be 
screened  for  tuberculosis.  Many 
commenters  stated  that  this  requirement 
should  apply  only  to  volunteera  who 
particifMte  on  an  ongoing  basis.  We 
revised  the  definition  in  45  CFR 
1304.3(a)(20)  in  the  final  rule  to  clarify 
that  a  volunteer  "•   •   ■  assists  in 
implementing  ongoing  program 
activities  on  a  regular  basis  *    •   *" 
Other  commenters  questioned  why 
volunteera  had  to  be  16  yean  of  age  or 
older,  citing  the  fact  that  many  students 
assist  with  Head  Start  program 
activities.  We  deleted  die  age  reference 
in  the  definition  of  "volunteer"  in 
response  to  these  comments. 

Subpart  B— Early  Childhood 
Development  and  HetUth  Services 

Section  1304.20    Child  Health  and 
Developmental  Services 

We  received  hundreds  of  comments 
related  to  child  health  and 
developmental  assessment  (45  CFR 
1304.20).  demonstrating  the  importance 
of  this  area  to  the  Head  Start 
community.  While  many  of  the 
comments  were  supportive  of  the 
requirements  in  the  NPRM,  it  was  clear 
from  the  numerous  questions  and 
requests  for  further  clarification  that  the 
intent  of  these  standards  was  not 
underatood  by  many  readers.  In 
response,  we  have  taken  another  look  at 
the  framework  and  structure  for 
providing  health  services  to  children 
and  families,  beginning  with  changing 
the  word  "assessment"  in  the  title  of 
this  section  to  "services." 

Our  primary  goal  in  establishing 
standards  for  health  services  is  to  link 
children  and  families  to  a  system  of 
health  care  and  to  ensure  that  families 
have  an  ongoing  source  of  continuous, 
accessible  medical  care.  A  new  standard 
has  been  added  at  45  CFR 
1304.20(al(l)(i)  which  formally 
expresses  this  goal. 

To  support  this  goal,  major  changes 
were  made  to  the  other  standards  in  this 
section.  These  include:  (1)  Defining  the 
roles  of  Early  Head  Start  and  Head  Start 
staff  and  other  health  professionals:  (2) 
clarifying  the  set  of  required  clinical. 
laboratory,  developmental,  behavioral 
and  sensory  screenings  and  tests:  (3) 


establishing  timeframaa  for  the 
completion  of  the  screeoingi  and  teats; 
and  (4)  strengthening  the  requirements 
for  aervicaa  to  children  with  diaabilitiea. 
The  specific  changes  related  to  each  of 
theae  four  areas  are  deacribed  below. 

In  specifying  the  roles  and 
responsibilities  of  staff  and  other  health 
profeasionals  in  the  provision  of  health 
services,  we  refer  again  to  the  primary 
goal  of  establishing  a  long-term  medical 
home  for  children  and  &milies.  As 
revised.  45  CFR  1304.20(a)(l)(U) 
indicates  clearly  that  local  health  care 
profeasionals  have  primary 
responsibility  for  making  decisions 
about  the  child's  health  status  and  the 
need  for  further  services.  This  provides 
an  opportiuiity  for  a  relationship  to 
develop  between  provider  and  patient 
that,  hopefully,  will  continue  after  the 
family  has  left  Early  Head  Start  or  Head 
Start.  Early  Head  Start  and  Head  Start 
staff  will  continue  to  have  an  important 
role  in  determining  the  health  status  of 
children  by  working  with  parents  to 
ensure  that  health  care  professionals 
conduct  an  initial  determination  of  the 
status  of  the  child's  health  and  provide 
any  further  diagnostic  testing, 
examinations  and  treatment  as  needed. 
In  order  to  assure  that  staff  have  the 
informatioD  needed  to  ensure  that 
proper  and  timely  health  services  are 
being  provided,  we  have  added  another 
standard  at  45  CFR  1304.20(a)(l)(ii)(C), 
which  requires  grantee  and  delegate 
agencies  to  establish  procedures  to  track 
the  provision  of  healtn  care  services. 

During  the  process  of  describing  the 
roles  and  responsibilities  for  the 
provision  of  health  services,  we  looked 
at  both  the  short-term  and  long-term 
needs  of  children  and  families. 
Currently.  Early  Head  Start  and  Head 
Start  staff  have  a  pivotal  role  in 
providing  and  organizing  health  care 
services.  We  acknowledge  that  Early 
Head  Start  and  Head  Start  staff, 
especially  those  in  communities  with 
limited  health  care  resources,  assume 
the  role  of  the  provider  or  organizer  of 
health  care  services  to  meet  the 
immediate  health  care  needs  of 
children.  However,  staff  must  keep  in 
mind  the  long-term  goal  of  ensxiring  that 
each  child  and  family  has  a  "medical 
home"  with  which  they  can  remain 
involved  when  the  child  is  no  longer 
enrolled  in  Early  Head  Start  or  Head 
Start. 

In  45  CFR  1304.20(b),  (45  CFR 
1304.20(d)  in  the  NPRM).  the  division  of 
responsibilities  with  regard  to  the 
conduct  of  developmental,  behavioral, 
and  sensory  screenings  of  the  child's 
motor,  language,  social,  cognitive, 
perceptual,  and  emotional  skills  is 
further  delineated.  (The  standard  at  45 


CFR  1308.6(b)(3)  contains  additional 
informatian  oo  identifying  children 
with  disabilities.)  Recognizing  that  it  is 
the  staff  and  parents  who  have  the 
opportunity  to  observe  children  on  an 
ongoing  basis  and  in  a  variety  of 
settings.  Early  Head  Start  and  Head  Start 
staff,  in  collaboration  with  the  parents, 
an  responsible  for  performing  or 
obtaining  the  ma)ority  of  these 
screenings.  Staff  must,  however,  work 
with  mental  health,  child  development, 
or  other  health  professionals  in  the 
administration  of  these  tests  as  needed, 
in  the  interpretation  of  the  raatdts,  and 
in  obtaining  assistance  in  planning 
further  screening  and  treatment. 

In  keeping  witn  oiu  new  framework  of 
establishing  an  ongoing  system  of  health 
care  for  children  and  families,  we  also 
moved  45  CFR  1304.22(a)  (as  printed  in 
the  NPRM),  which  requires  the 
provision  of  extended  health  follow-up 
and  treatment,  to  45  CFR  1304.20(c). 

The  second  major  change  to  this 
section  was  the  deletion  of  the  standard 
listing  the  specific  medical  and 
developmental  tests  that  must  be 
completed  (45  CFR  1304.20(c)(1)  in  the 
NPRM).  Instead,  45  CFR 
1304.20(a)(l)(ii)  in  the  final  rule  states 
that  the  requirements  for  well  child  care 
must  incorporate  the  latest 
immimization  recommendations  of  the 
Centere  for  Disease  Control  and 
Prevention  and  the  requirements  for  a 
schedule  of  well  child  care  employed  by 
the  Early  Periodic  Screening,  Diagnosis, 
and  Treatment  (EPSDT)  program  for  the 
State  in  which  the  grantee  operates,  as 
well  as  any  additional  recommendations 
from  the  local  Health  Services  Advisory 
Committee  based  on  prevalent 
community  health  problems. 

This  change  satisfies  several  concerns. 
First,  some  commenters  raised  the 
concern  that  the  schedule  from  the 
Centen  for  Disease  Control  and 
Prevention  evolves  over  time  and  that 
the  EPSDT  program  varies  bom  State  to 
State.  Because,  imder  the  EPSDT,  each 
State  can  determine  for  itself  the  Ust  of 
appropriate  tests,  inunimizations,  and 
schedules  of  well  child  care, 
commenters  stated  that  they  had 
experienced  problems  in  the  past  in 
getting  local  providere  to  complete  Head 
Start's  list  of  screenings,  assessments, 
immunizations,  and  oAher  well  child 
procedures  when  State  requirements  did 
not  include  one  or  more  of  these 
procedures  and  Medicaid  would  not  ptay 
for  the  service.  This  change  provides 
local  health  professionals  with  the 
ability  to  respond  to  the  needs  of  their 
communities. 

Other  commenten  pointed  out  that, 
by  following  State  requirements,  grantee 
and  delegate  agencies  across  the  country 
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would  be  using  somewhat  different 
criteria  for  the  provision  of  health 
services,  and  they  questioned  how  on- 
site  program  reviewera  would  respqnd 
to  this  situation.  It  is  our  intent  that  the 
reviewera  will  be  provided  with  the 
information  needed  to  monitor  each 
grantee  and  delegate  agency  according 
to  its  State's  standards. 

A  second  concern  addressed  by 
eliminating  the  specific  list  of 
screenings  and  tests  relates  to  the  fact 
that  medical  standards  change  over 
time.  By  linking  health  care  services  to 
the  Centers  for  Disease  Control  and 
Prevention  and  EPSDT  schedules,  the 
services  received  by  children  will 
generally  not  become  outdated,  as  both 
of  these  schedules  are  updated  regidarly 
to  reflect  current  knowledge  and  best 

Siractioe.  Third,  reliance  on  the  Centers 
or  Disease  Control  and  Prevention  and 
EPSDT  schedules  will  eliminate 
duplication  of  effort  between  Early  Head 
Start  and  Head  Start  staff  and  other 
health  professionals  and,  finally,  this 
change  supports  our  goal  of  limiting  the 
prescriptiveness  of  Federal  regulations. 
The  third  major  change  in  this  section 
relates  to  the  proposed  requirement  that 
the  health  care  screenings  and  tests  be 
completed  within  90  calendar  days  bom 
the  diild's  enrollment  in  Early  Head 
Start  or  Head  Start  This  standard  (45 
CFR  1304.20(a)(1)  in  the  NPRM) 
received  more  comments  than  any  other 
in  this  section.  Commenters  either 
supported  the  new  time&ame,  wanted  it 
returned  to  45  days  as  required  by  45 
CFR  part  1308,  or  proposed  a 
compromise  of  60  days.  Of  the 
commenters  in  support  of  the  90-day 
requirement,  many  were  bom  rural 
areas  of  the  country  and  pointed  out 
that  the  resources  (particularly  dental 
services]  do  not  exist  to  serve  all 
children  within  the  45-day  limit.  On  the 
other  hand,  critics  of  the  90-day 
requirement  were  concerned  about  the 
importance  of  identifying  health 
conditions  as  early  as  possible  for 
infants  and  toddlers  and  for  children 
with  (or  suspected  of  having) 
disabilities.  Those  in  favor  of  retaining 
the  45-day  limit  in  Part  1308,  felt  that, 
while  challenging,  it  was  reasonable, 
and  that  many  grantee  and  delegate 
agencies  already  had  systems  in  place  to 
meet  that  requirement. 

Due  to  the  wide  variation  in  the 
availability  of  health  care  from 
community  to  community,  and  because 
our  general  approach  to  rule-making 
highlights  flexibility  for  local  programs, 
we  have  retained  the  90-day 
requirement  for  the  determination  of  the 
child's  health  status  and  needs  in  the 
final  rule.  In  response  to  the  comments 
received,  and  in  recognition  of  the 


difficulties  in  delivering  health  care 
services  to  low-income  families,  we 
have  clarified  the  tasks  that  must  be 
completed  within  the  90  calendar  day 
timeframe.  In  retaining  this  longer 
timeframe,  we  do  not  wish  to  suggest 
that  grantee  and  delegate  agencies 
should  take  the  full  90  days  to 
determine  each  child's  status.  Rather, 
we  encourage  all  agencies  to  complete 
the  process  described  in  45  CFR 
1304.20(a)  as  early  as  possible  after  a 
child's  entry  into  the  program.  We 
recognize  the  critical  natuie  of  time  in 
determining  the  health  status  of  infants, 
and  we  particularly  recommend  an  early 
start  and  completion  of  the  process  for 
this  age  group. 

While  the  initial  determination  of 
children's  health  status,  which  depends 
in  part  on  available  resources  in  the 
community,  may  take  up  to  90  days,  the 
process  of  develojnnental,  sensory,  and 
behavioral  screenings  must  take  place 
within  45  calendar  days  (as  discussed  in 
the  final  rule  in  45  CFR  1304.20(b)).  As 
indicated  above,  these  screenings  will 
be  performed,  in  large  part,  by  Early 
Head  Start  and  Head  Start  staff  in 
collaboration  with  each  child's  parents. 
As  the  conduct  of  these  screenings  do 
not  depend  as  much  on  the  availability 
of  local  iiealth  care  resources,  we 
believe  that  the  45-day  timeframe  is 
appropriate.  Further,  the  45-day  limit 
supports  the  early  identification  and 
provision  of  services  for  children  with 
disabilities  as  described  in  45  CFR  part 
1308,  and  supports  coordination  with 
other  Federal  programs  serving  children 
with  disabilities  (i.e.,  the  Child  Coimt 
submitted  to  the  U.S.  Department  of 
Education  by  each  State  Education 
Agency). 

A  related  standard,  45  CFR 
1304.20(a)(2)  in  the  final  rule,  requires 
that  grantee  and  delegate  agencies 
operating  programs  for  90  days  or  less 
must  complete  health  determinations 
and  foUow-up  plans  no  later  than  30 
calendar  days  after  the  child's  entry  into 
the  program.  We  received  both  criticism 
and  support  for  this  requirement.  The 
supporters  pointed  out  that  this 
standard  would  ensure  that  children 
receive  needed  health  services,  while 
the  critics  stated  that  the  30-day  limit 
would  be  difficult  to  meet.  We  have  not 
changed  the  timeframe  in  this  standard 
because  we  believe  that  it  is  critically 
important  that  children  enrolled  in 
programs  of  shorter  duration,  who  are 
less  likely  to  have  a  stable  "medical 
home"  due  to  the  transient  nature  of 
their  parents'  employment,  have  their 
health  needs  identified  as  soon  as 
possible. 

We  received  a  few  comments  on  the 
information  collection  requirements 


concerning  child  health  and 
developmental  assessments  which  are 
required  in  45  CFR  1304.20(a).  These 
comments  concerned  the  gathering  of 
health  and  developmental  assessment 
infcHmation  for  each  child.  Changes 
have  been  made  to  the  standards  to 
emphasize  that  Early  Heed  Start  and 
Head  Start  programs  shoiUd  assist 
parents  in  connecting  to  a  "medical 
home"  (45  CFR  1304.20(a)(l)(i)  and  Uiat 
they  should  obtain  information  from  a 
hecdth  care  professional  rather  than 
gathering  it  themselves. 

The  last  major  change  to  this  section 
relates  to  the  requirements  for  health 
care  services  for  children  with 
disabilities.  In  response  to  the 
comments  received  throughout  this 
section  regarding  the  inter-relation  of 
this  section  with  the  requirements  of  45 
CFR  Part  1308,  we  modified  45  CFR 
1304.20(f)(2)  and  have  added  four  new 
standards  at  45  CFR  1304.20(f)(2)  (iHiv) 
in  order  to  more  clearly  specify  the 
requirements  for  programs  serving 
infants  and  toddlera  suspected  of  having 
or  having  diagnosed  disabilities.  These 
standards  clearly  state  the  requirement 
that  Early  Head  Start  sUff  coordinate 
with  and  actively  support  the  efforts  of 
Part  H  of  the  Individuals  with 
Disabilities  Education  Act  providers  to 
attain  expected  outcomes  in  each  child's 
Individualized  Family  Service  Plan, 
including  the  support  of  transition 
activities.  As  such,  they  are  consistent 
writh  and  supportive  of  45  CFR  part 
1308,  which  articulates  the 
requirements  for  serving  children  with 
disabilities.  The  standards  also 
emphasize  our  commitment  to 
collaborate  with  other  agencies  serving 
Head  Start  families. 

In  addition  to  the  major  revisions  to 
this  section,  a  number  of  modifications 
were  made  to  the  wording  in  several  of 
the  standards  in  response  to  the 
comments  received.  For  example,  we 
substituted  "consult  with  parents"  for 
"inform  parents"  about  suspected 
problems  in  45  CFR  1304.20fb)(l]  (45 
CFR  1304.20(6,(1)  in  the  final  rule) 
because  commenters  wanted  to 
acknowledge  and  support  the  two-way 
nature  of  the  process.  We  have  also 
specified  that  a  child's  "entry"  into  the 
program  for  the  purposes  of  45  CFR 
1304.20(a)(1)  and  45  CFR  1304.20(a)(2) 
means  the  first  day  that  Early  Head  Start 
or  Head  Start  services  are  provided  to 
the  child.  Additionally,  in  response  to 
technical  comments  received,  we  made 
two  changes  which  do  not  result  in  any 
reduction  of  services:  We  dropped  the 
reference  to  "dental  bone"  (45  CFR 
1304.22(a)(3)(i)  in  the  NPRM)  which  is 
not  technically  accurate,  and  we  also 
deleted  "dental  sealants"  (45  CFR 
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1304.22(a)(3)(ii)  in  the  NPRM)  as  they 
are  not  customarily  used  for  preschool 
childr«n  In  45  CFR  1304.22(a)(2)  (45 
CFR  1304.22(b)(2)  in  the  NPRM)  the 
reference  to  "staff  member"  was 
removed  because  this  section  of  the 
regulation  addresses  child  health  and 
safety  issues.  We  will  provide 
information  on  procedures  for  dealing 
with  staff  emergencies  in  the  Guidance. 
We  also  reworded,  and  added  new 
standards  to.  45  CFR  1304.20(0(2) 
regarding  the  roles  of  Early  Head  Start 
and  Head  Start  and  Part  H  staff  in  order 
to  emphasize  {partnerships  between 
grantee  and  delegate  agencies  and  other 
agencies  serving  Early  Head  Start  and 
Head  Start  children  and  families  and  to 
enhance  collaboration  with  the  Part  H 
agency  in  supporting  family 
involvement  and  child  participation. 

An  issue  raised  by  some  commenters 
related  to  the  appropriate  role  of  parents 
in  obtaining  assessment,  screening,  and 
foUow-up  services  for  their  children. 
Some  commenters  stated  that  the  role  of 
parents  in  45  CFR  1304.20(e)  (45  CFR 
1304.20(b)  in  the  NPRM)  should  be 
strengthened.  They  argued  that  parents 
should  be  required  to  accompany  their 
child  to  all  assessment,  screening  and 
follow-up  services,  both  to  be  part  of  the 
decision  making  team  and  to  leam  about 
effective  ways  to  advocate  for  their 
children's  health  care  in  the  future. 
Others  opposed  requiring  parents  to  be 
present  during  the  health  screening 
process,  arguing  that  welfare  reform 
requirements  for  parents  to  work  or  be 
enrolled  in  a  training  program  greatly 
limit  the  ability  of  parents  to  accompany 
their  children  to  these  appointments. 
Although  we  clearly  prefer  that  parents 
accompany  their  children  to  these 
appointments,  we  have  not  changed  the 
standard,  choosing  instead  to  provide 
grantee  and  delegate  agencies  with  the 
Oexibility  needed  to  respond  to  the 
circumstances  facing  individual  parents 
in  their  communities. 

Comments  also  were  received  on  the 
information  collection  requirement  that 
grantee  and  delegate  agencies  have 
"written  documentation  of  their  efforts 
to  access  other  available  funds  for 
medical  and  dental  services."  (45  CFR 
1304.22(a)(5)  in  the  NPRM;  45  CFR 
1304.20(c)(5)  in  the  final  rule) 
Commenters  stated  that  it  is  sometimes 
difficult  to  obtain  written 
doctmientation  on  why  agencies  refuse 
to  pay  for  or  will  not  provide  services. 
It  was  not  the  intent  of  the  standard  to 
have  other  agencies  provide  this 
information,  but.  rather,  to  have  Early 
Head  Start  and  Head  Start  agencies 
create  a  record  of  their  efforts  to  access 
other  sources  of  funding.  Thus,  we  have 
reworded  the  standard  to  require 


programs  to  provide  "written 
doctimentation  of  their  efforts  to  access 
other  available  sources  of  funding"  (45 
CFR  1304.20(c)(5)). 

The  last  group  of  comments  on  this 
section  were  requests  for  additional 
guidance  on  the  following  issues:  how 
to  share  information  with  parents 
regarding  staff  concerns  about  their 
children:  how  to  work  with  parents  so 
that  they  effectively  introduce 
upcoming  health  procedures  to  their 
children:  how  to  obtain  input  from 
multiple  sources  concerning  the  child's 
behavior:  and  who  might  be  used  to 
conduct  the  different  assessments.  Each 
of  these  issues  will  be  addressed  in  the 
Guidance  to  be  developed  at  a  later  date. 

Section  1304.21     Education  and  Early 
Childhood  Development 

Commenters  generally  supported  the 
new  standards  regarding  child 
development  and  education,  and  they 
applauded  the  standards'  clarity, 
speclGcity.  and  developmental 
appropriateness.  Many  approved  the 
fact  that  the  standards  cover  the  age 
range  from  birth  to  age  5  and  address 
the  common  needs  of  young  children 
across  this  age  span.  In  addition, 
commenters  supported  the  flexibility  to 
design  and  implement  programs  to  meet 
the  needs  of  the  whole  child.  Many 
positive  comments  also  focused  on  the 
expanded  discussion  of  the  involvement 
of  parents  in  the  organization  and 
delivery  of  education  and  early 
childhood  development  services. 

Commenters  expressed  three 
overarching  concerns  regarding  the 
education  and  early  childhood 
development  standards  as  they 
appeared  in  the  NPRM:  (1)  They  are  not 
integrated  with  the  disability 
regulations  (45  CFR  Part  1308),  (2)  they 
over-emphasize  the  center-based 
program  option,  and  (3)  they  are  unclear 
concerning  curriculum  development. 
First,  a  number  of  commenters 
questioned  why  the  disability 
regulations  were  not  integrated  within 
this  set  of  regulations.  They  felt  that  a 
fully  integrated  set  of  standards  would 
be  more  powerful  in  communicating  the 
message  that  services  for  children  with 
disabilities  is  an  integral  part  of  Early 
Head  Start  and  Head  Start.  They  also 
suggested  that  it  would  be  more 
practical  for  staff  and  parents  to  look  at 
only  one  document  to  find  a  complete 
set  of  standards  for  the  education  of  all 
children.  We  have  chosen  not  to  mora 
fully  integrate  the  disability  standards 
into  this  set  of  standards  at  this  time  for 
the  reasons  discussed  earlier  in  Part  V 
of  the  Preamble.  However,  we  have 
increased  the  cross-references  to  45  CFR 
part  1308  in  this  section. 


Second,  many  commenters  felt  that 
the  standards  were  too  oriented  toward 
the  center-based  program  option  and 
did  not  fully  discuss  the  delivery  of 
services  through  other  program  options. 
In  order  to  address  these  concerns,  and 
to  underscore  the  viability  of  the  home- 
based  program  option,  we  have  made 
several  types  of  changes  in  the 
standards. 

In  response,  we  have  added  two 
standards  to  this  section  of  the  final  rule 
to  further  support  program 
implementation  of  the  home-based 
program  option.  In  45  CFR 
1304.21(a)(l)(ili)  of  the  NPRM,  the 
standard  required  a  balanced  dally 
program  of  staff-directed  and  child- 
initiated  activities  in  center-based 
settings  (45  CFR  1304.21(a)(l)(lv)  in  the 
final  rule).  A  new  standard,  45  CFR 
1304.40(e)(2),  reinforces  that  the  home 
visitor  must  "•   *  *  build  upon  the 
principles  of  adult  learning  to  assist, 
encourage  and  support  parents  as  they 
foster  the  growth  and  development  of 
their  children."  This  standard  makes 
clear  the  role  of  the  parent  in  fostering 
child  development. 

The  second  standard  is  concerned 
with  the  physical  development  of 
children  in  home-based  program 
options.  In  the  NPRM.  45  CFR 
1304.21(a)(5)  discussed  program 
requirements  related  to  (he  physical 
development  of  children  in  center-based 
settings  only.  In  the  final  rule,  we  have 
added  45  CFR  1304.21(a)(6)  to  support 
the  physical  development  of  children  in 
home-based  settings,  stating  that 
"grantee  and  delegate  agencies  must 
encourage  parents  to  •    *    *  appreciate 
the  Importance  of  physical 
development,  provide  opportunities  for 
children's  outdoor  and  indoor  active 
play,  and  guide  children  in  the  safe  use 
of  equipment  and  materials." 

We  also  changed  the  wording  in  other 
standards  in  this  section  to  clarify  their 
relevance  to  the  home-based  option.  In 
general,  these  changes  have  consisted  of 
changing  a  verb,  such  as  "provide."  In 
the  NPRM,  the  standards  frequently 
required  the  grantee  to  "provide"  a 
service.  In  order  to  reflect  more 
accurately  that  grantee  and  delegate 
agency  staff  do  not  directly  provide  all 
of  the  opportunities  and  services  in  the 
home-based  option,  but  rather  work 
with  parents  to  ensure  that  the  breadth 
nf  services  is  provided,  we  have 
changed  the  language  used.  For 
example.  In  45  CFR  1304.21(a)(4)(li)  of 
the  NPRM,  grantee  and  delegate 
agencies  were  required  to  support  the 
development  of  cognitive  and  language 
skills  by  "providing  opportunities  for 
creative  self-expression  through 
activities  such  as  art,  music,  movement. 
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and  dialogue."  We  changed  "providing 
opportimities  *  *  *"  to  "ensuring 
opportunities  *  *  *"  in  the  final  rule  to 
make  clear  that  the  standard  applies  to 
home-based  as  well  as  center-based 
options. 

TTie  NPRM  encouraged  comments  on 
the  standards  related  to  the 
development  of  the  curriculum  (45  CFR 
1304.21(a){2)(i)and45CFR 
1304.21(c)(1)).  Commenters  supported 
the  requirements  regarding  the 
developmental  and  educational  needs  of 
young  children,  and  stated  that  the 
requirements  for  the  curriculum  were 
strong  and  age-appropriate.  However, 
many  commenters  requested 
clarification  of  the  terms  used  in  this 
section.  The  questions  asked  Included: 
Must  a  new  ciuriculum  be  selected  each 
year,  since  the  group  of  parents  will 
change  each  year?  What  exactly  is  the 
role  of  the  parents  in  the  development, 
selection  or  adaptation  of  the 
curriculiun?  Do  the  standards  require 
that  each  agency  purchase  a  pre- 
packaged cuiriculum?  Must  each  agency 
adopt  a  program-wide  curriculum  that 
will  be  uniformly  implemented  with 
each  child?  The  intent  of  these 
standards  was  to  ensure  that  parents, 
and  potentially  other  persons,  such  as 
early  childhood  education  professionals 
and  Tribal  elders,  are  integrally 
Involved  in  the  process  of  building  a 
ciuriculum  for  their  children,  but  the 
specific  tasks  in  which  the  parents 
might  be  involved  were  not  listed 
because  they  are  the  decision  of  each 
grantee  or  delegate  agency. 

The  intent  oithe  standard  was  not 
that  agencies  must  select  a  new 
ciuriculum  each  year  but,  rather,  that 
staff  and  parents  work  together  to 
modify  and  individualize  the 
curriculum.  These  decisions  are  the 
local  agency's  prerogative  and  these 
standards,  tiierefore,  reflect  the 
flexibility  we  believe  that  local  agencies 
should  have.  In  the  final  rule,  we  have 
made  clarifying  changes  in  order  to 
eliminate  the  confusion  generated  by 
some  of  the  standards  as  proposed  In 
the  NPRM.  We  are  now  requiring  in  45 
CTR  1304.21(c)(1)  that  agencies 
"implement"  a  curriculum  in 
collaboration  with  the  parents  rather 
than  develop  or  select  a  curriculiun  that 
is  adapted  for  each  group  and  applied 
cocsistently  In  the  program  as  proposed 
In  the  NPRM.  A  number  of  commenters 
also  requested  a  definition  of 
curriculum,  and  a  definlti(Hi  applicable 
to  both  center-based  and  home-based 
options  has  been  added  in  45  CFR 
1304.3(a)(5)  of  the  final  rule. 

Based  upon  the  recommendations  of 
several  commenters,  we  amended  the 
standards  at  45  CFR  1304.21(a)(l)(ii)  (45 


CFR  1304.21(a)(l)(ui)  in  the  final  rule) 
and  45  CFR  1304.21(a)(3)(i)(E)  to  require 
that  grantee  and  delegate  agencies 
support  and  respect  gender,  culture, 
language,  ethnicity,  and  "family 
composition."  We  also  have  added  a 
tiew  standard  at  45  CFR 
1304.21(a)(2)(ui)  which  more  clearly 
links  the  staff-parent  conferences  in  45 
CFR  1304.40(e)(4)  and  the  home  visits 
in  45  CFR  1304.40(i)(2)  with 
opportunities  for  parents  to  discuss 
their  child's  development,  progress  and 
education. 

Several  conunenters  were  concerned 
about  the  use  and  possible  misuse  of 
some  new  phrases.  First,  the  heading  of 
45  CFR  1304.21,  "Education  and  early 
childhood  development,"  was  criticized 
as  inventing  a  new  discipline.  We 
believe  that  this  title  appropriately 
reflects  the  substance  of  the  section.  It 
is  not  intended  to,  nor  should  it  be  read 
to.  Invent  a  new  discipline. 

Second,  the  requirement  of  helping 
children  gain  the  skills  and  confidence 
needed  to  succeed  in  their  present 
environment  as  well  as  later  In  life, 
including  school,  was  used  in  45  CFR 
1304.21(aKl).  Further,  the  development 
of  cognitive  skills  to  form  a  foundation 
for  school  readiness  and  later  school 
success  was  presented  in  45  CFR 
1304.21(c)(l)(ii).  Several  commenters 
felt  that  these  references  to  the  child's 
upcoming  experiences  in  elementary 
school  suggested  that  school 
performance  is  now  the  overall  goal  for 
Head  Start's  child  development  and 
education  program,  which  is  clearly  not 
the  case.  In  Introducing  this  language, 
we  did  not  intend  to  restrict  or  diminish 
Head  Start's  overall  goal  of  increasing 
the  social  competence  of  young 
children.  Rather,  the  Intent  was  to 
recognize  that  the  benefits  of  Head 
Start's  attention  to  social-emotional, 
physical  add  cognitive  development 
will  be  valuable  In  all  settings, 
including  schools.  Primary  schools  • 
require  children  to  demonstrate  skills  in 
all  of  these  areas:  Not  only  must  they 
respond  to  cognitive  challenges,  but 
they  also  are  asked  to  interact  with  other 
adults  and  children,  show  responsibility 
and  self-help  skills,  and  demonstrate 
physical  competence.  Therefore,  the 
language  has  been  retained  in  the  final 
rule. 

Most  of  the  other  comments  on  the 
individual  standards  within  the 
Education  and  Early  Childhood 
Development  section  dealt  with  requests 
for  the  clarification  of  terms.  In  some 
instances,  the  commenters  requested  a 
change  in  the  language  used.  For 
example,  several  found  the  phrases 
"individual  preferences"  and 
"individual  patterns  of  development" 


and  "different  ability  styles"  in  45  CFR 
1304.2l(a)(l)(i)  conhising.  and 
suggested  changing  them  to  "individual 
rates  of  development"  and  "Individual 
Interests,  temperaments,  languages, 
cultural  backgrounds,  and  learning 
styles."  A  number  of  commenters  did 
not  support  the  use  of  the  terms  "large 
muscle"  and  "small  motor"  skills  in  45 
CFR  1304.21(a)(5)(i)  and  45  CFR 
1304.21(a)(5)(ll),  preferring  "gross 
motor"  and  "fine  motor."  Because  the 
suggested  language  is  clearer  and  more 
consistent  with  the  field  of  child 
development,  these  changes  have  been 
made.  A  few  commenters  struggled  with 
the  use  of  the  term  "self-knowledge"  in 
45  CFR  1304.21(b)(2)(i)  in  Uie  context  of 
Infants  and  toddlers,  noting  that  infants 
and  toddlers  are  not  at  the  point  of 
reflecting  on  their  ov»rn  state  of  being. 
Therefore,  the  term  "self-awareness" 
has  been  substituted  for  "self- 
knowledge." 
^     A  few  commenters  recommended  that 
a  balanced  daily  program  (45  CFR 
1304.21(a)(l)(iv))  should  include 
activities  which  are  "child-initiated  and 
adult-directed,"  rather  than  "staff- 
directed  and  child-initiated."  The  final 
rule  Includes  this  recommended 
language.  Finally,  a  few  commenters 
recommended  that  the  proposed 
standard  at  45  CFR  1304.21(b)(3)(iii), 
requiring  that  infants  and  toddlers  be 
supported  In  their  toilet  training  and  in 
their  use  of  toilet  facilities,  be  apphed 
to  preschoolers  as  well.  These 
commenters  stated  that  this  issue  is 
important  to  the  development  of  all 
young  children,  regardless  of  age.  We 
agree  with  this  recommendation,  and 
have  organized  the  section  so  that  this 
standard  now  appears  in  the  section  that 
applies  to  all  children  at  45  CFR 
1304.21(aKl)(vi). 


Section  1304.22    Child  Health  and 
Safety 

In  general,  commenters  supported  the 
increased  emphasis  on  health  and  safety 
in  45  CFR  1304.22.  in  particular,  they 
praised  the  addition  of  standards  in  the 
areas  of  hygiene  (45  CFR  1304.22  (f)), 
short-term  exclusion  (45  CFR 
1304.22(c)),  and  first  aid  (45  CFR 
1 304.22(g)  in  the  NPRM  and  (45  CFR 
1304.22(e),  (b)  and  (f),  respectively,  in 
the  final  rule).  Other  commenters 
indicated  that  some  of  the  standards  in 
this  section  would  impose  additional 
costs  on  grantee  and  delegate  agencies 
or  needed  to  be  further  clarified. 

While  some  comments  indicated 
support  for  the  section  on  the 
conditions  of  short-term  exclusion  and 
admittance  (45  CFR  1304.22(c)  In  the 
NPRM),  the  majority  found  the  wording 
to  be  confusing  and  contradictory.  Some 
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commenters  stated  that  this  section  may 
conflict  with  the  Americans  with 
Disabilities  Act  (ADA),  in  particular 
expressing  concern  that  the  proposed 
wording  might  result  in  the  exclusion  of 
children  with  conditions  such  as 
Human  Immunodeficiency  Virus  (HTV) 
infection  or  severe  behavioral  problems. 
Our  intent  is  not  to  permanently 
exclude  children  with  chronic  or 
communicable  diseases.  Rather,  it  is  to 
ensure  the  health  and  safety  of  all 
children  by  requiring  that  grantee  and 
delegate  agencies  exclude  children  who 
have  short-term  acute  conditions  that 
are  contagious  and  pose  an  immediate 
risk  to  others  in  Early  Head  Start  and 
Head  Start  settings.  Infection  with  HIV 
is  definitely  not  a  condition  of  short- 
term  exclusion:  when  proper 
precautions  are  used,  children  with  HTV 
infections  do  not  pose  risks  to  others. 
We  have  streamlined,  reworded,  and 
reorganized  this  section  (45  CFR 
1304.22(b)  in  the  final  rule)  in  order  to 
clarify  our  intent.  As  revised,  the  first 
paragraph  (45  CFR  1304.22(b)(1)  relates 
to  enrolled  children  with  short-term 
injuries  or  illnesses  (such  as  chicken 
pox  or  strep  throat).  The  second 
paragraph  (45  CFR  1304.22(b)(2)) 
stresses  that  grantee  and  delegate 
agencies  must  not  deny  children 
admission  to,  or  participation  in  the 
program  for  a  long- term  period,  solely 
on  the  basis  of  their  health  care  needs 
or  medication  requirements  (such  as 
HTV  or  asthma),  consistent  with  the 
requirements  of  the  Americans  with 
Disabilities  Act  and  section  504  of  the 
Rehabihtation  Act.  Further  clarification 
of  issues,  such  as  examples  of  acute 
conditions  which  pose  a  significant  risk 
to  health  or  safety,  will  be  provided  in 
the  Guidance. 

Some  commenters  raised  concerns 
about  potential  confidentiality  issues. 
For  example,  a  number  of  comments 
were  received  on  the  proposed  standard 
at  45  CFR  1304.22(c)(5)  in  the  NPRM  (45 
CFR  1304.22(b)(3)  in  the  final  rule), 
which  requires  staff  to  ask  parents  about 
any  health  risks  that  their  child  may 
pose.  Using  HIV  as  an  example,  the 
majority  of  commenters  focused  on  legal 
issues  and  the  potential  conflict 
between  the  standard.  ADA,  and  other 
laws.  The  purpose  of  this  standard  is 
two-fold.  First,  it  ensures  that  staff  are 
informed  about  conditions  that  they 
may  need  to  address  during  program 
hours,  both  to  prevent  contagion  and  to 
protect  the  affected  children  whose 
conditions  may  place  them  at  risk  of 
harm  from  contact  with  others.  Second, 
it  ensures  proper  observation  and 
supervision  for  children  who  require 
close  monitoring  because  of  potential 


side  afllects  from  the  medications  they 
are  receiving.  We  have  modified  the 
wording  of  the  standard  for  clarity.  The 
standard  at  45  CFR  1304.22(b)(3)  now 
requires  that  grantee  and  delegate 
agencies  "*   *   *  request  that  parents 
inform  them  of  any  health  or  safsty 
needs  of  the  child  that  the  program  may 
be  required  to  address.  Programs  must 
share  information,  as  necessary,  with 
appropriate  staff,  regarding 
accommodations  needed  in  accordance 
with  the  program's  confidentiality 
poUcy." 

Confidentiality  concerns  also  were 
raised  about  the  standard  mandating  the 
sharing  of  information  with  staff, 
parents,  and  physicians  regarding  a 
child's  reaction  to  medication  (45  CFR 
1304.22(d)(5)  of  the  NPRM).  Many 
commenters  were  concerned  that 
information  would  be  shared  with 
others  without  expressed  parental 
authorization.  We  agree  with  these 
concerns,  and  have  changed  the 
wording  in  the  final  rule  (45  CFR 
1304.22(c)(5))  to  clarify  that  the  intent  of 
this  standard  is  to  ensure  the  health  and 
safety  of  a  child  who  is  taking 
medication  and  to  assist  parents  "*  *  * 
in  communicating  with  their  physician 
regarding  the  effect  of  the  medication  on 
the  child." 

Concerns  raised  about  potential  costs 
to  grantees  focused  on  two  standards. 
First,  while  several  commenters 
supported  the  standard  mandating  the 
use  of  a  utility  sink  for  cleaning  potties 
(45  CFR  1304.22(f)(6)  in  the  NPRM).  a 
larger  number  raised  concerns  about  the 
present  lack  of  utility  sinks  in  some 
centers  and  the  costs  of  plumbing 
modifications.  Nonetheless,  due  to  the 
risk  of  contamination,  and  in  the 
interest  of  the  health  and  safety  of  all 
children  and  adults  at  Early  Head  Start 
programs,  we  believe  that  utility  sinks 
must  be  used  when  cleaning  potties. 
Furthermore,  this  requirement  is 
consistent  with  licensing  requirements 
or  regulations  in  over  one-third  of  the 
States.  Therefore,  we  have  made  no 
changes  to  this  standard,  which  can  be 
found  at  45  CFR  1304.22(e)(6)  in  the 
final  rule. 

Standard  45  CFR  1304.22(f)(7)  on  the 
spacing  of  cribs  and  cots  also  produced 
many  comments.  A  number  of 
commenters  supported  this  standard, 
but  the  majority  raised  concerns  about 
the  cost  of  spacing  cribs  and  cots  three 
feet  apart  and  the  impact  that  this 
would  have  on  programs'  ability  to 
serve  children:  either  more  sptace  would 
be  required  or  the  number  of  children 
served  would  decrease.  After  careful 
consideration,  we  have  decided  to  keep 
the  required  space  between  cribs  and 
cots  at  three  feet  (45  CFR  1304.22(e)(7) 


in  the  final  rule).  Although  we  recognize 
the  possible  cost  impact,  we  want  to 
emphasize  the  importance  of  avoiding 
the  spread  of  contagious  illness  and  the 
need  to  allow  for  easy  access  to  each 
child  in  case  of  an  emergency. 
'     A  number  of  commenters  mdicated 
the  need  for  clarification  and  additional 
information  on  several  health  and  safety 
standards.  For  example,  the  majority  of 
comments  received  on  the  proposed 
standard  at  45  CFR  1304.22(f)(3)  in  the 
NPRM  (45  CFR  1304.22(e)(3)  in  the  final 
rule)  mandating  the  use  of  gloves 
criticized  the  lack  of  clarity  and  the 
potential  for  a  very  rigid  interpretation. 
This  standard  does  not  require  staff  to 
wear  gloves  during  routine  diapering  or 
when  wiping  noses.  Following 
guidelines  established  by  the 
Occupational  Safety  and  Hecdth 
Administration,  gloves  are  to  be  worn 
when  staff  come  into  contact  with  spills 
of  blood  or  other  visibly  bloody  bodily 
fluids.  We  believe  that  the  proposed 
standard  is  sound,  and  will  provide 
additional  information  on  when  gloves 
should  be  used  in  the  Guidance  and  in 
training  materials.  Other  health  and 
safety  standards  that  require  further 
clarification  will  also  be  addressed  in 
the  Guidance. 

Commenters  also  noted  areas 
throughout  this  section  in  which  staff 
would  need  training.  In  order  to 
maintain  consistency  throughout  the 
standards,  staff  development  and 
training  are  addressed  in  45  CFR 
1304.52(k)(3),  which  requires  that 
training  be  provided  on  the  content  of 
the  Pn^ram  Performance  Standards.  We 
will  address  specific  training  issues  in 
the  Guidance  and  through  training  and 
technical  assistance  efforts.  For 
example,  staff  training  on  emergency 
procedures,  such  as  (7R,  first  aid,  and 
medication  administration,  will  be 
addressed  in  the  Guidance.  We  also 
recognize  that  the  intent  of  certain 
health  and  safety  standards  is  to  ensure 
that  staff  demonstrate  and  implement 
health  and  safety  practices  and 
procedures.  Accordingly,  we  have 
revised  the  language  in  45  CFR 
1304.22(c)(6)  and  1304.22(d)(1)  to 
clarify  that  intent. 

In  other  cases,  we  have  made  changes 
in  the  standards  themselves  based  upon 
the  suggestions  provided  by 
commenters.  For  example,  a  few 
commenters  proposed  that  emergency 
procedures  be  practiced  monthly  or  on 
a  specified  time  schedule.  We  agree  that 
these  procedures  need  to  be  practiced 
regularly,  and  have  changed  standard  45 
CFR  1304.22(b)(3)  of  the  NPRM  (45  CFR 
1304.22(a)(3)  in  the  final  rule)  to  reflect 
this  important  issue.  We  have  not, 
however,  specified  a  particular  time 
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period  in  the  standard,  as  some 
commenten  suggested.  We  believe  that 
grantee  and  dele^te  agencies  need  to 
exercise  sound  Judgement  in  this  area, 
and  that  establishing  a  schedule  goes 
beyond  the  scope  of  Federal  regidation. 
We  intend  to  provide  additional 
informatian  on  best  practices  in  these 
areas  in  the  Guidance.  We  also  have 
deleted  the  reference  to  "staff  member" 
in  45  CFR  1304.22(a)(2)  (45  CFR 
1304.22(b)(2)  in  the  NPRM)  because  this 
section  of  the  reguktiasi  addrasaes  child 
health  and  safisty  issues.  We  %vill 
provide  infoimation  on  procedures  for 
dealing  with  staff  emergencies  in  the 
Guidance. 

Finally,  due  to  the  diangas  made  to 
45  CFR  1304.20  on  child  health  and 
developmental  services,  sections  of  the 
NPRM  oo  medical  and  dental  ibUow-up 
and  treatment  (45  CFR  1304.22(a)  (1)- 
(5))  have  been  moved  to  45  CFR  1304.20 
in  the  final  rule,  since  they  are  a  key 
part  of  the  processes  described  in  that 
section. 

Section  1304.23    Child  Nutrition 

Commenten  were  generally 
supportive  of  the  nutrition  standards, 
citing,  in  particular,  the  flexibility  they 
give  grantees  in  the  implementation  of 
the  nutrition  program.  Criticisms 
centered  around  four  issues.  First,  many 
commenten  noticed  the  absence  of  a 
standard  requiring  that  Early  Head  Start 
and  Head  Start  grantee  and  delegate 
agencies  participate  in  one  of  the  child 
nutrition  programs  offered  by  the  U.S. 
Department  of  Agricultiue.  'They 
pointed  out  that  such  a  requirement  had 
been  issued  previously  (see  ACYF 
Transmittal  Notice  80.2,  dated  April  17. 
1980,  and  ACYF-IM-HS-95-29)  and,  in 
the  interest  of  completeness,  should  be 
repeated  here.  We  agree,  and  in  order  to 
consolidate  the  existing  requirements 
have  added  a  new  standard,  45  CFR 
1304.23(b)(l)(i)  in  the  final  rule,  which 
states  that  "All  Early  Head  Start  and 
Head  Start  grantee  and  delegate  agencies 
must  use  funds  from  USDA  Food  and 
Consiuner  Services  Child  Nutrition 
Programs  as  the  primary  source  of 
payment  for  meu  services.  Early  Head 
Start  and  Head  Start  funds  may  be  used 
to  cover  those  allowable  costs  not 
covered  by  the  USDA." 

Second,  numerous  commenten 
criticized  the  omission  of  the  standard 
requiring  the  use  of  child-sized  utensils 
and  furniture,  lliey  strongly  supported 
the  use  of  such  furniture  «nd 
equipment,  and  stated  that  a  standard 
was  needed  to  facilitate  such  use. 
Although  we  also  strongly  support  the 
use  of  age  appropriate  equipment  and 
materials,  such  as  child-sized  utensils 
and  furniture,  we  have  not  added  such 


a  standard  to  this  section,  as  we  do  not 
believe  that  Federal  regulations  should 
prescribe  practice  at  this  level  of  detail. 
A  related  standard,  45  CFR 
1304.53(b)(l)(iii).  continues  to  require 
that  equipment,  toys,  materials,  and 
furniture  owned  or  operated  by  the 
grantee  or  delegate  umcy  must  be  "age 
appropriate,  san  and  supp<ntive  of  the 
abilities  and  developmental  level  of 
each  child  senred  *  •  *,"  while  leaving 
vantee  and  delegate  agencies  with  the 
flexibility  of  determining  how  to 
implement  this  requirement  in 
accordance  with  sound  early  childhood 
practice. 

Third,  many  commenten  criticized 
the  inclusion  of  the  words  "family 
style"  in  the  description  of  meal  service 
in  canter-based  settings  (see  45  CFR 
1304.23(cM4)),  arguing  tiiat:  (1)  The 
phrase  could  be  interpreted  in  many 
ways,  depending  on  family  and  cultural 
traditions;  (2)  some  local  and  State  laws 
prohibit  "family  meal  service"  for 
sanitation  reasons;  (3)  in  some  ifntt^nrgs 
teachen'  job  descriptions  may  be 
inconsistent  with  this  requirement;  and 
(4)  it  would  be  difficult  to  comply  with 
this  standard  if  the  grantee  or  (^legate 
agency  is  part  of  a  local  school  system 
or  purchases  food  service  from  an 
outside  vendor  because  food  may  come 
to  children  in  prepackaged  portions. 
Many  commenten  recommended 
returning  to  language  similar  to  that  in 
the  current  standard.  Although  many  of 
these  concerns  are  valid,  wenave 
retained  "family  style"  in  the  final  rule, 
defining  it  simply  as  adults  and 
children  eating  together,  sharing  the 
same  menu,  and  talking  together  in  an 
informal  way.  To  address  tiie  stated 
concwns.  the'Guidance  will  discuss  a 
variety  of  ways  in  which  agencies  might 
implement  this  standard.  For  example, 
it  will  suggest  that,  if  teadien  are 
required  to  have  time  off  between 
morning  and  afternoon  sessions,  aides, 
volunteen.  and  other  adult  staff  may  eat 
with  the  children.  In  addition,  if 
children's  meals  are  already  packaged  in 
individual  servings,  staff  and  children 
may  still  enjc^  eating  together  and 
talking. 

Finally,  several  commenten  were 
concerned  about  the  proposed 
qualificaticms  for  nutrition  staff,  and 
stated  that  they  had  difficulties  finding 
appropriately  qualified  staff  in  their 
communities.  Because  the  qualifications 
of  staff  are  discussed  in  a  difEarsnt 
section  of  the  standards  (45  CFR 
1304.52(d)).  we  have  consolidated  the 
comments  on  nutrition  staff 
qualifications  in  that  location  of  the 
Preamble. 

In  addition  to  the  four  issues  cited 
above,  many  commenten  requested 


clarification  of  the  language  used  in  the 
proposed  standards.  For  example, 
several  conunenten  cited  difficulties  in 
interpreting  the  tenn  "nutritional 
assessment"  in  45  CFR  1304.23(a)  in  the 
NPRM.  indicating  that  this  term,  as  used 
in  medical  communities,  would  require 
the  services  of  a  licensed  assessor, 
increasing  costs  considerably.  Since  we 
did  not  intend  that  this  evaluation  of 
children  be  as  extensive  as  a  formal 
medical  assessmmt,  we  have  changed 
die  title  of  45  CFR  1304.23(a)  from 
"Nutritional  assessment"  to 
"Identification  of  nutritional  needs."  In 
addition,  we  have  clarified  45  CFR 
1304.23(aKl)  by  changing  the  phrase 
"The  nutrition-related  assessment  data" 
to  "Any  relevant  nutrition-related 
assessment  data"  to  suggest  that  the  data 
that  are  collected  as  a  pari  of  the 
medical  and  dental  evaluations  of 
children  should  be  examined  bom  the 
point  of  view  of  child  nutrition  and 
used  to  support  and  direct  the  nutrition 
program. 

We  received  several  comments  on  the 
information  collection  requirements  to 
complete  nutritional  assessments  and  to 
record  information  on  family  eating 
patterns  and  community  nutritional 
issues  which  are  required  in  45  CFR 
1304.23(a).  Some  concern  was 
expressed  about  the  level  of  paperwork 
that  would  be  required  to  document 
nutritional  assessments  with  famihes.  In 
response,  we  have  clarified  45  CFR 
1304.23(a)(1)  so  that,  in  identifying  a 
child's  nutritional  needs,  staff  must  take 
into  account  "any  relevant  nutrition 
related  assessment"  data.  This  will 
increase  the  flexibihty  in  using  pre- 
existing records  rather  than  conducting 
special  nutritional  assessments. 

Several  commenten  discussed  the 
fact  that  their  Health  Services  Advisory 
Committee  was  instnmiental  in 
identifying  major  community 
nutritional  issues,  and  recommended 
that  this  group  be  identified  by  name  in 
45  CFR  1304.23(a)(4).  We  have  adopted 
this  suggestion,  and  have  added  the 
Health  Services  Advisory  Committee  to 
the  list  of  sources  to  be  used.  A  few 
commenten  stiggested  changes  in  the 
phrasing  of  45  CFR  1304.23(lf>), 
Nutriticmal  services,  and  its  subparts. 
Some  stated  that  45  CFR  1304.23(b)(1) 
was  too  prescriptive,  as  it  implied  that 
an  agency  must  devise  a  niecial  feeding 
schedule  for  each  child,  "nua  was  not 
the  intent  In  order  to  clarify  the 
meaning  of  this  standard,  we  have 
omitted  the  term  "fisecUng  schedules" 
and  have  changed  the  language  to 
"*  *  *a  nutrition  program  that  meets 
the  nutritional  needs  and  feeding 
requirements  of  each  diild,  including 
those  with  special  dietary  needs  and 
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children  with  disabilities."  We  also 
have  modified  the  language  in  45  CFR 
1304.23(b)(l)(ii)l45  CFR  1304.23(b)(l)(i) 
in  the  NPRM)  by  changing  the  list  of 
required  types  of  meals  that  must  be 
served  frxin  "siiack(s),  lunch,  and  other 
meals,  as  appropriate"  to  simply  "meals 
and  snacks."  In  response  to  comments 
requesting  clarification  of  the  term 

"sparingly"  as  used  in  45  CFR       

1304.23(b)(l)(v)  in  the  NPRM  (45  CFR 
1304.23(b)(vi)  in  the  final  rule),  we  have 
rewritten  the  language  to  require  that 
agencies  serve  foods  "high  in  nutrients 
and  low  in  fat,  sugar,  and  salt." 

Several  commenters  requested  the 
addition  of  more  definitive  food  group 
references  to  45  CFR  1304.23(cKl).  We 
have  not  changed  the  standard  because 
we  do  not  believe  that  Federal 
regulations  should  prescribe  practice  at 
this  level  of  detail.  However,  the 
Guidance  will  discuss  ways  in  which  a 
variety  of  foods  from  all  food  groups  can 
be  served  to  children. 

Finally,  many  commenters  suggested 
new  language  for  45  CFR  1304.23(e). 
Food  sarety  and  sanitation.  In  45  CFR 
1304.23(e)(1).  a  few  commenters 
requested  clarification  of  the  term 
"properly  licensed"  in  reforence  to  food 
service  agencies.  We  have  omitted  the 
word  "properly"  in  the  final  standard, 
using  instead  the  phrase  "licensed  in 
accordance  with  State.  Tribal  or  local 
laws."  Several  commenters  suggested 
that  we  add  "formula"  to  the 
requirement  for  the  proper  storage  and 
handling  of  breast  milk  in  45  CFR 
1304.23(e)(2).  as  both  of  these 
substances  may  be  brought  from  home 
to  the  center  and  need  to  be  stored  and 
handled  appropriately.  Although  we 
believe  that  formula  is  covered  under  45 
CFR  1304.23(e)(1).  which  requires  the 
safe  and  sanitary  storage  and 
preparation  of  food,  we  also  have 
included  it  in  45  CFR  1304.23(e)(2)  in 
order  to  re-emphasize  the  critical  natiue 
of  food  storage  and  handling  for  infants. 

In  addition  to  the  issues  raised  with 
regard  to  nutrition  and  the  requests  for 
clarification  of  the  language  used  in  the 
standards,  commenters  also  described 
the  need  for  guidance  in  the' 
implementation  of  several  of  the 
standards.  Specifically,  they  requested 
more  information  on  activities  to 
promote  effsctive  dental  hygiene  (45 
CFR  1304.23(b)(3));  a  listing  of  the 
appropriate  community  agencies  to 
involve  in  implementing  nutritional 
services  (45  CFR  1304.23(b)(4)): 
guidelines  regarding  the  amount  of  time 
children  should  be  given  to  eat  meals 
and  snacks  (45  CFR  1304.23(c)(3)):  a  list 
of  "other"  dietary  requirements  that 
children  might  have  (45  CFR 
1304.23(c)(6)):  suggestions  for  how 


families  can  be  assisted  with  food    

preparation  and  nutrition  skills  (45  CFR 
1304.23(d));  and  a  detailed  description 
of  the  optimal  procedure  for  storing  and 
handling  breast  milk  (45  CFR 
1304.23(eX2)).  These  topics  will  be 
addressed  in  the  Guidance  materials  to 
be  published  at  a  later  date. 

Section  1304.24    Child  Mental  Health 
Commenters  generally  supported  the 
increased  emphasis  on  mental  health 
services  for  children  in  the  proposed 
standards,  which  they  found  to  be 
consistent  with  the  needs  identified  by 
grantees  and  with  the  recommendations 
of  the  Advisory  Committee  on  Head 
Start  Quality  and  Expansion.  In 
particular,  several  commentere 
commended  the  increased  emphasis  on 
parent  involvement  in  mental  health. 
Commenters  also  supported  the 
proposed  standards'  listing  of  the 
mental  health  services  to  be  provided. 
On  the  other  hand,  commenters 
expressed  significant  concern  that  the 
level  of  effort  expected  from  the  mental 
health  professional  in  carrying  out  these 
services  would  be  difficiilt  to  obtain 
because  of  the  limited  availability  of 
such  professionals,  particularly  in  nual 
areas,  and  because  of  the  costs  of 
obtaining  such  services  from  these 
professionals. 

Our  intent  in  this  section  is  to  ensure 
that  parents  and  staff  understand  the 
contribution  that  mental  health  services 
can  make  to  the  well-being  of  each  child 
as  well  as  the  role  that  various 
individuals,  including  parents,  staff, 
and  mental  health  professionals,  play  in 
this  effort.  Therefore,  we  believe  that  it 
is  important  for  mental  health 
professionals  to  be  included  in  pngnm 
services.  We  do  not  mean,  however,  that 
mental  health  professionals  must  be 
hired  as  staff  or  be  physically  present  on 
a  daily  basis.  Rather,  they  must  be 
avail^le  to  provide  services  for  which 
State  licensing  and  certification  are 
required,  and  to  advise  and  make 
reconunendations  to  grantee  and 
delegate  agencies  as  necessary.  We  have 
modified  several  standards  to  provide 
clarification  in  this  area  (see  the 
previous  discussion  in  this  Preamble  on 
45  CFR  1304.20(b)(2)  and  45  CFR 
1304.20(d)). 

Cost  concerns  were  raised  by 
commenters  relative  to  the  requirement 
in  45  CFR  1304.20(e)  of  the  NPRM  that 
ongoing  assessments  be  conducted, 
which  they  interpreted  to  mean  that  the 
mental  health  professional  must 
individually  observe  each  child  in  Early 
Head  Start  or  Head  Start.  This  was  not 
the  intent.  We  have  revised  the  standard 
in  the  final  rule  (45  CFR  1304.20(d))  to 
emphasize  the  need  for  grantee  and 


delegate  agencies  to  implement 
procedures  to  identify  new  or  recurring 
developmental  concerns  so  that  they 
can  quickly  make  appropriate  refisnals. 
However,  we  leave  agencies  with  the 
discretion  to  determine  the  level  of 
involvement  of  mental  health 
professionals.  We  do  require,  however, 
in  45  CFR  1304.20(b)(2)  of  the  final  rule 
on  developmental,  sensory,  and 
behavioral  screenings,  that  "Oantee  and 
delegate  agencies  must  obtain  direct 
guidance  nom  a  mental  health  or  child 
development  pnrfessional  on  how  to  use 
the  findings  to  address  identified 
needs." 

Several  commentensoiight 
clarification  on  the  level  of  effort  and 
the  costs  impUed  by  other  requirements 
in  the  child  mental  health  section.  For 
example,  some  asked  for  a  definition  of 
"a  schedule  of  sufficient  freouency"  in 
45  CFR  1304.24(a)(2).  We  will  provide 
information  in  the  Guidance  on 
determining  a  schedule  of  frequency 
most  appropriate  for  meeting  local 
needs.  Likewise,  some  commenters 
asked  if  persons  other  than  a  licensed  or 
certified  mental  health  professional 
could  perform  some  of  the  functions 
described  in  order  to  avoid  costs  to  the 
agency  and  to  ensure  that  an  individual 
is  available  to  perform  the  required 
services.  Since  we  consider  it  critical 
that  a  licensed  or  certified  individual  be 
available  to  each  program,  we  continue 
to  require  the  services  of  mental  health 
professionals.  We  encourage  agencies  to 
augment  the  services  of  mental  health 
professionals  with  non-certified  and 
non-licensed  individuals  as  long  as  the 
functions  these  individuals  serve  are 
consistent  with  State  licensing  and 
certification  requirements.  In  the 
Guidance,  we  will  describe 
arrangements  that  demonstrate  ways  to 
make  use  of  non-cei^ed  and  non- 
licensed  individuals  in  order  to 
augment  the  services  of  mental  health 
professionals.  For  example,  some  parent 
education  and  teacher  consultation  may 
be  performed  by  non-certified  or  non- 
licensed  individiials. 

bi  response  to  the  standard  requiring 
agencies  to  utilize  community  mental 
health  resources,  45  CFR 
1304.24(a)(3)(iv),  many  commenters 
indicated  that  such  services  either  do 
not  exist  in  their  communities  or  do  not 
address  Early  Head  Start  and  Head 
Start's  needs.  Commenters  strongfy 
reconunended  that  Early  Head  Start  and 
Head  Start  agencies  wori^  with  other 
community  agencies  serving  children 
and  families  (e.g.,  child  care  or  early 
childhood  special  education  agencies) 
to  develop  and  sustain  family-centered 
services  in  their  community.  Although 
«ra  agree  with  these  comments,  we^ve 
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not  changed  this  requirement. 
Information  cm  partnerships  with 
mental  health  and  other  family  support 
agencies  in  order  to  address  mental 
health  service  needs  will  be  provided  in 
the  Guidance. 

Subpart  C— Family  and  Community 
Partnerships 

Section  1304.40    Family  Partnerships 
Overall,  the  comments  regarding  the 
new  Family  Partnerships  section 
expressed  strong  approval  for  the 
philosophy  of  supporting  families  to 
foster  their  child's  development  and 
assisting  families  to  attain  their  personal 
goals,  libe  comments  made  clear  that 
the  development  of  &mily  partnerships 
is  not  a  new  activity  for  many  Head 
Start  grantee  and  delegate  agencies,  and 
that  there  are  a  variety  of  models  and 
experiences  which  can  be  drawn  upon 
in  formulating  successful  partnerships. 
We  have  made  every  effort  to  allow  for 
local  program  flexibility  in  the 
implementation  of  these  standards. 

Many  of  the  commenters  identified 
areas  requiring  clarification  or  further 
guidance  on  exactly  "how  to" 
implement  particular  standards.  The 
need  for  enhanced  training  and 
resources  was  echoed  throughout  the 
comments.  In  response,  minor  revisions 
were  made  to  several  of  the  standards  to 
improve  their  clarity.  For  most  of  the 
standards,  however,  additional 
information  will  be  provided  in  the 
Guidance. 

Several  commenters  expressed 
concern  about  the  term  "assessment"  in 
the  title  of  45  CFR  1304.40(a)  in  the 
NPRM.  As  indicated  by  their  comments, 
the  term  has  many  connotations  and 
was  understood  by  some  to  identify  a 
particular  process  for  determining 
family  strengths  and  needs.  This  was 
not  the  intent.  Rather,  the  new  standard 
was  designed  to  give  grantee  and 
delegate  agencies  the  flexibility  needed 
to  develop  their  own  strategies  for 
working  with  a  diverse  group  of 
families.  However,  in  response  to  these 
concerns,  the  language  in  45  CFR 
1304.40(a)  has  been  changed  from 
"Assessment  and  goal  setting"  to 
"Family  goal  setting."  To  further 
strengthen  the  concept  that  grantee  and 
delegate  agencies  must  develop 
strategies  that  suit  the  interests,  needs, 
and  circumstances  of  the  families  that 
they  serve,  the  language  in  45  CFR 
1304.40(a)(1)  has  been  expanded  to  state 
that  the  process  "must  take  into 
consideration  each  fiamily's  readiness 
and  willingness  to  participate  in  the 
process."  "ftie  new  term  to  describe  the 
document  Jointly  created  through  this 
process  is  the  Family  Partnership 


Agreement,  which  replaces  the  current 
standard  related  to  conducting  a  family 
needs  assessment 

Other  commmters  suggested  that  the 
language  in  several  of  the  standards  in 
45  CFR  1304.40(a)  conveys  the  sense 
that  Early  Head  Start  or  Head  Start  staff 
are  setting  goals  "fw"  families  rather 
than  "with"  families.  In  order  to 
strengthen  the  notion  of  partnerships, 
the  language  in  several  standards  has 
been  slightly  modified.  In  45  CFR 
1304.40(aK2),  for  example,  the  language 
has  been  changed  bom  "assist  parents" 
to  "offer  parents  oppratunities."  Other 
similar  changes  were  made  throughout 
this  section.  We  have  also  added 
language  in  45  CFR  1304.40(a)(2)  that 
further  clarifies  the  role  of  parents  and 
staff  in  home-based  programs  in  the 
development  of  Family  Partnerahip 
Agreements. 

Commenters  supported  the  increased 
coordination  with  families  and  other 
community  agencies  to  avoid 
duplication  between  the  Family 
Partnership  Agreement  and  other 
preexisting  family  plans  as  required  in 
45  CFR  1304.40(a)(3).  However,  many 
raised  issues  related  to  confidentiality, 
timeliness,  and  the  willingness  of 
community  agencies  to  share  such 
information.  Although  we  recognize  that 
these  constraints  may  exist  and  that 
partnerships  cannot  be  mandated,  we  do 
expect  agencies  to  find  ways  to  develop 
partnerships,  even  with  less  willing 
partners,  and  to  establish  alliances  that 
will  provide  the  desired  results  over  a 
period  of  time. 

Conunentere  questioned  the  new 
requirement  in  45  CFR  1304.40(b)(l)(i) 
that  agencies  diiecdy  provide 
emergency  or  crisis  assistance  to 
families  as  well  as  the  possible  costs 
and  liabilities  associated  with  the 
provision  of  such  assistance.  For 
purposes  of  clarity,  we  deleted  the 
words  "including  such  direct 
interventions  as  d»e  provision  of,"  and 
added  "in  areas  such  as."  We  emphasize 
that  this  standard,  as  revised,  reflects 
our  long-standing  view  that  grantee  and 
delegate  agencies  should  continue  to 
develop  pcutnerships  and  to  link 
families  to  existing  oonunimity 
resources  in  order  to  address  emergency 
or  crisis  assistance  needs.  We  believe 
that  this  intent  is  further  clarified  if  the 
standard  is  read  in  conjunction  with  the 
preceding  language  c^  45  CFR 
1304.40(b)(1). 

Several  commenters  questioned 
which  pregnant  women  are  covered 
under  45  CFR  1304.40(c).  These 
standards  are  limited  to  pregnant 
women  enrolled  in  Early  Head  Start 
programs.  However,  we  expect  that  all 
pregnant  women,  those  in  Early  Head 


Start  as  well  as  those  in  Head  Start,  will 
be  provided  with  opportunities  to  leam 
about  the  principles  of  health  and 
wellness  as  articulated  in  45  CFR 
1304.40(n(2)(iii). 

Many  commenters  responded 
favorably  to  the  expanded  integration  of 
parent  involvement  throughout  the 
standards  and  especially  to  its  emphasis 
within  the  section  on  Family 
Partnerships.  Other  comments  regarding 
parent  involvement  raised  several 
concerns.  One  concern  focused  on  the 
issue  surrounding  parent  involvement 
activities  for  parents  who  are  wnrUng  or 
who  are  in  training  and  are  not  able  to 
spend  time  in  their  child's  classroom. 
Many  grantee  and  delegate  agencies 
have  faced  this  situation  for  some  time, 
and  have  developed  an  array  of  methods 
to  involve  parents  in  less  traditional 
ways.  Given  the  shift  towards  increased 
workforce  participation  for  the  parents 
of  young  children,  agencies  are  e)q>ected 
to  offer  parent  p>articipation 
opportunities  to  all  interested  family 
members,  both  men  and  women,  in  a 
sxifficiently  varied  manner  that  enables 
them  to  puticipate.  We  recognize  the 
added  challenges  of  encouraging  parents 
to  participate.  However,  we  believe  that 
45  CFR  1304.40  (d>-(f)  encourage 
grantee  and  delegate  agencies  to 
broaden  their  vision  about  how  to 
develop  and  implement  meaningful 
parent  involvement  opjjortunities. 
Additional  discussion  will  be  included 
in  the  Guidance. 

In  response  to  several  comments  that 
encouraged  us  to  support  a  wide  range 
of  parent  involvement  opportujiities.  we 
have  changed  the  language  in  45  CFR 
1304.40(d)(1)  bom  "must  provide 
parent  involvement  and  education 
activities  that  are  responsive  to  the 
ongoing  and  expressed  needs  of  the 
parents  themselves"  to  "must  provide 
parent  involvement  and  education 
activities  that  are  responsive  to  the 
ongoing  and  expressed  needs  of  the 
parents,  both  as  individuals  and  as 
members  of  a  group. " 

The  parent  invohrement  standards 
include  the  requirement  in  45  CFR 
1304.40(e)(3)  that  grantee  and  delegate 
agencies  provide,  either  directly  or 
through  referrals,  opportunities  for 
children  and  families  to  participate  in 
family  literacy  services  in  accordance 
witii  Section  641(4)(c)(i)  of  the  Head 
Start  Act,  as  amended.  Although  a  few 
commentere  indicated  that  providing 
such  sovioes  would  result  in  a  finnncial 
burden,  the  majority  made  no  mention 
of  additional  costs  or  concerns 
suiroimding  this  requirement.  We 
interpreted  this  to  mean  that  the 
funding  received  by  grantee  and 
delegate  agencies  for  family  literacy. 
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which  li  now  put  of  their  baaic  grants, 
covers  costs  related  to  this  service:  and 
that  resources  for  family  literscy 
sctivities  are  svailable  in  most 
communities,  and  that  grantee  and 
delegate  agendea  expect  to  be  able  to 
work  with  community  providers  to 
support  tamily  literacy  efforts. 

Commenters  raised  questions  about 
the  requirements  of  45  CFR 
1304.40<e)(4)  and  45  CFR  1304.40(i)(2) 
regarding  the  relationship  between  staff- 
parent  conferences  and  teacher  home 
visits.  These  standards  require  a 
minimum  of  four  parent  contscts  (two 
home  visits  and  two  staff-parent 
conferences)  throughout  the  program 
year.  To  clarify  this  intent,  and  to 
emphasise  the  importance  of  contacts 
between  education  staff  and  parents,  a 
new  standard  was  added  in  45  CFR 
1304.21(a)(2)(iii)  which  encourages 
parents  to  participate  in  staff-parent 
conferences  and  home  visits  to  discuss 
their  child's  development  and 
education.  In  addition,  language  was 
added  to  45  CFR  1304.40(i)(2)  to 
emphaaixe  the  importance  of  other  staff 
maaing  or  joining  home  visits,  as 
appropriate.  Other  clarifying 
inrormation  on  this  topic  will  be 
provided  in  the  Guidance.  ^^ 

Numerous  commenters  on  45  CFR 
1304.40(gJ(l)(ii)  proposed  that  the 
provision  of  a  comprehensive 
conun  unity  resource  list  to  parents  be 
mandatory,  rather  than  being  provided 
"when  available."  We  have  revised  the 
standard  to  require  that  agencies 
"estabUsh  procedures  to  provide 
families  with  comprehensive 
information  about  community 
resources"  in  order  to  better  reflect  the 
intent  that  providing  families  with  such 
information  is  a  cornerstone  of  parent 

involvement  activities.     

The  requirement  at  45  CFR 
1304.40(h)(2)  to  conduct  staff-parent 
meetings  to  support  transition  services 
in  accordance  with  section  642(d)(4)  of 
the  Head  Start  Act,  as  amended,  raised 
concerns  among  some  commenters, 
particularly  related  to  the  timing  of 
these  meetings  at  the  end  of  children's 
participation  in  the  program.  We  expect 
that,  throughout  the  program  year, 
parents  will  be  provided  with 
opportunities  to  expand  their 
knowledge  about  community  services 
and  resources  and  to  develop  networks 
and  relationships  with  families,  service 
providers,  community  agencies,  and 
school  systems.  Therefore,  the  standard 
has  been  retained  as  proposed. 

Commenters  expresseo  their  support 
for  the  acknowledgment  that  home 
visits  may  present  safety  hazards  for 
staff  in  45  CFR  1304.40(i)(4).  However, 
we  want  to  emphasize  the  importance  of 


home  visits  occurring  in  the  home 
setting  to  the  extent  poaaiUe  in  order  to 
maximize  the  peraooal  Intaractiao  of  the 
parent,  child,  and  {wogram  staff,  and  we 
will  further  addresa  the  topic  of  home 
visits  in  the  Guidance. 

Section  1304.41    Community 
Partnerships 

Many  of  the  comm«its  on  the  new 
Community  Partnerships  section 
strongly  endorsed  the  focus  on 
commimity  plaiming,  cooperation,  and 
information  sharing  in  onler  to  improve 
the  delivery  of  community-based 
services  to  children  and  families.  The 
standards  on  parent  involvement  in 
transition  services  in  45  CFR  1304.41(c) 
also  generated  favorable  comments. 
While  a  number  of  commenters  stated 
that  cultivating  alUances  with  other 
community  agencies  and  service 
providers  takes  time  and  persistence  on 
the  part  of  Early  Head  and  Head  Start 
grantee  and  delegate  agencies,  a 
significant  number  indicated  that  they 
have  already  embraced  this  process,  and 
that  the  families  they  serve  are  reaping 
the  benefits  of  these  partnerships.  Many 
of  the  comments  included  practical 
information  on  successful  efforts  to 
build  such  partnerships.  This 
information  will  be  integrated  into  the 
proo^m  Guidance. 

While  the  comments  were  generally 
positive,  two  important  concerns  with 
respect  to  the  development  of 
community  p>artnerships  emerged.  First, 
one  group  of  commenters  expressed 
concern  about  the  likelihood  of  success 
in  developing  community  partners,  as 
required  in  45  CFR  1304.41(a).  citing  the 
comf)etition  for  scarce  resources  and 
local  obstacles,  both  of  which  have 
prevented  cooperation  in  the  past.  As 
the  development  of  community 
partnerships  is  now  a  requirement, 
concerns  around  monitoring  issues  were 
also  expressed.  Specifically,  many 
commenters  stated  that  grantee  and 
delegate  agencies,  by  themselves,  cannot 
make  parents  and  communities 
receptive  to  partnerships. 

We  recogmze  that  fostering  and 
building  partnerships  is  an  activity  that 
occurs  over  time  and  will  require 
differing  levels  of  effort  for  Early  Head 
Start  and  Head  Start  grantee  and 
delegate  agencies.  However,  we  firmly 
believe  that  these  agencies  have  both  the 
responsibility  and  the  capacity  to 
provide  leadership  in  their  communities 
to  promote  access  to  services  that  will 
enhance  the  %veU-being  of  families  and 
children.  While  the  standards  do  set 
high  expectations  for  agencies,  they  also 
provide  the  flexibihty  needed  to 
respond  to  a  «vide  variety  of 
circumstances.  We  are  confident  that 


each  agency  can  demonstrate  progress 
in  this  area,  recognizing  that,  for  some, 
partnerships  wilfdevelop  more  slowly 
than  for  otnera.  Therefore,  the  intent  of 
45  CFR  1304.41(a)  remains  unchanged. 
We  will  support  agencies  in  these  efforts 
by  providing  program  Guidance  and 
training  for  staff  in  the  area  of 
developing  partnerships. 

The  second  overarching  theme  that 
was  raised  is  the  need  for  additional 
resources,  both  staff  time  and  training, 
to  support  the  development  of 
community  partnerships.  The 
commenters  stressed  that  cultivating 
relationships  with  a  variety  of  agendes 
and  organizations  requires  time  to  make 
telephone  calls,  to  attend  meetings,  and 
to  share  ideas.  While  this  move  toward 
a  greater  emphasis  on  community 
partnerships  may  require  an  initial 
shifting  of  responsibilities  and 
scheduling  for  staff  in  some  agencies, 
we  expect  that,  over  time,  this  effort  will 
become  an  integral  and  routine  part  of 
agency  operations.  The  standards 

Srovide  agencies  with  a  great  deal  of 
exibility  in  deciding  how  to  undertake 
this  effort.  We  are  also  providing 
additional  funds  for  transition 
coordination.  With  these  additional 
resources  and  targeted  training,  we 
expect  that  every  agency  will  be  able  to 
meet  these  standards. 

The  remaining  comments  about  the 
Community  Partnerships  section 
addressed  specific  standards.  For 
example.  45  CFR  1304.41(a)(2)  contains 
a  list  of  community  agencies  and  service 
providers  with  which  Early  Head  Start 
and  Head  Start  agencies  must  take  steps 
to  establish  ongoing  relationships.  The 
commenters.  while  supportive  of  the 
proposed  Ust.  provided  many  (mtential 
additions.  We  beUeve  that  the  list  of 
potential  partners  provided  in  the 
NPRM  represents  a  core  set  of  resources 
that  will  be  found  in  most  communities. 
In  developing  this  Ust.  we  attempted  to 
create  a  balance  between  articulating  a 
range  of  entities  representing  a  possible 
complement  of  community  i>artner8hips 
and  not  causing  a  burden  on  agencies 
located  in  areas  that  lack  supports. 
Agencies  are  encouraged  to  expand 
upon  this  list.  We  have  made  one 
addition  to  the  standard,  namely 
"businesses."  in  order  to  include 
another  important  community  partner 
(45  CFR  1304.41(a)(2)(ix)). 

Commenters  questioned  the  rationale 
for  mandating  a  Health  Services 
Advisory  Committee  in  45  CFR 
1304.41(b).  while  making  other  Service 
Area  Committees  volimtary.  We 
structured  the  standard  in  this  manner 
to  minimize  regulatory  burden  and  to 
ensure  flexibility  for  local  grantee  and 
delegate  agencies.  A  Health  Services 
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Advisory  Committee  is  required  in  the 
current  regulation.  We  have  maintained 
this  requirement  because  our  experience 
indicates  that  the  Committee  plays  an 
important  role  in  helping  grantee  and 
delegate  agencies  access  needed  health 
services  for  Head  Start  childnm  and 
families  as  well  as  in  ensuring  that 
agency  health  and  safety  practices  are 
consistent  with  the  most  ciurent 
information  available  bom  the  health 
fields.  We  support  the  importance  of 
grantee  and  delegate  agencies 
structuring  and  operating  additional 
Advisory  Committees  should  they  feel 
the  need  to  do  so. 

Commenters  also  requested 
clarification  about  the  transitioning  of 
Early  Head  Start  children  and  how  to 
plan  for  the  next  level  of  service. 
Therefore,  to  provide  the  greatest  degree 
of  flexibihty  possible  for  the  program 
and  the  family,  and  to  allow  for 
adequate  advance  time  for  consideration 
of  potential  alternate  plac«nents,  a  new 
standard,  45  CFR  1304.41(c)(2),  has 
been  added  which  describes  the 
transition  planning  process.  We 
received  a  few  comments  about  the 
information  collection  requirements 
regarding  the  building  of  partnerships  in 
the  commimity  in  45  CFR  1304.41. 
Commenters  supported  the  partnership 
building  process,  but  were  unsiue  about 
how  to  document  it.  In  response, 
language  was  added  to  45  CFR 
1304.41(a)(1)  to  state  that  programs 
should  dociunent  "the  level  of  effort 
undertaken  to  estabUsh  community 
partnerships."  This  Icmguage  also 
responds  to  the  concerns  expressed  by 
some  commenters  about  situations 
where  community  planning  efforts  are 
not  supported  by  other  community 
groufra.  This  requirement  gives  agencies 
a  chance  to  document  their  ongoing 
efforts,  which  may  not  always  be 
successful. 
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Subpart  D— Program  Design,  Design  and 
Management 

Section  1304.50    Program  Governance 
Standards 

Commenters  stated  that  the  proposed 
standards  in  the  Program  Governance 
section  more  clearly  outline  the 
structure,  lesponsibiUties,  and  roles  of 
the  governance  structiire  within  Early 
Head  Start  and  Head  Start  than  do  the 
existing  standards.  In  addition,  they 
supported  the  greater  focus  in  these 
standards  on  parent  decision-making 
responsibilities  which  broaden  and 
increase  the  linkages  between  the 
governance  structures.  Commenters  also 
approved  the  renaming  of  "Center 
Committee"  to  "Parent  Committee"  in 
45  CFR  1304.50(a)(l)(iii),  viewing  this 


change  as  reflecting  consistency  among 
all  of  the  program  options,  since  a 
"Parent  Committee"  must  exist 
regardless  of  the  program  option.  Many 
positive  comments  focused  on  the 
increase  to  51  percent  representation  of 
parents  of  currently  enrolled  children 
on  the  PoUcy  Coimcils  and  PoUcy 
Committees  (45  CFR  1304.50(b)(2). 
Many  said  that  this  requirement 
maintained  the  intent  and  philosophy  of 
Head  Start. 

Commenters  also  expressed  a  number 
of  concerns  about  the  governance 
section  as  a  whole.  First,  a  general  sense 
of  confiision  existed  about  the  role  of 
the  Parent  Committee  as  a  policy- 
making body  because  the  proposed 
standards  erroneoiisly  impUed  that 
Parent  Conunittees  have  formal  poUcy- 
making  authority.  Parent  Committees 
are  part  of  the  shared  decision-making 
governance  structure  and  perform  a 
munber  of  functions,  including 
planning  with  staff  and  providing  input 
regarding  program  dedsicms.  They  also 
provide  leadership  in  electing  PoUcy 
Coundl  representatives  to  perform 
poUcy-setting  tasks.  To  address  the 
concerns,  we  changed  45  CFR 
1304.50(a)  bom  "PoUcy  group 
structure"  to  "PoUcy  Coxmcil,  PoUcy 
Committee,  and  Parent  Committee 
structure." 

Second,  nearly  all  of  the  commenters 
were  critical  of  giving  Early  Head  Start 
and  Head  Start  programs  the  latitude  to 
determine  term  limits  for  PoUcy  Coimcil 
and  PoUcy  Committee  members  (45  CFR 
1304.50(b)(5)).  The  intent  was  to 
provide  greater  flexibiUty  to  local 
agencies  than  exists  in  the  current 
standards.  However,  many  commenters 
felt  that  term  limits  were  necessary 
because  of  the  benefit  diey  provide  to 
the  parents  and  the  program.  In 
response  to  the  overwhelming 
comments  that  membership  on  the 
PoUcy  Coundl  or  PoUcy  Committee 
should  be  limited  to  a  combined  total  of 
three  one-year  terms,  we  have  restored 
this  requirement 

hi  §  1304.50(b)(7)  the  word 
"adequately"  was  changed  to 
"proportionally"  for  clarification 
purposes.  Grantee  and  delegate  agendes 
operating  programs  with  more  than  one 
program  option  are  expected  to  ensure 
that  there  is  suffident  representation 
from  each  option  on  the  poUcy  groups 
and  for  establishing  a  ratio  of 
representation  on  the  PoUcy  Council  or 
PoUcy  Committee  that  is  proportionate 
to  the  relative  size  of  each  of  the 
program  options. 

A  final  area  of  concern  raised  by 
many  commenters  related  to  "Appendix 
A:  PoUcy  Group  ResponsibiUties." 
Appendix  A.  as  proposed  in  the  NPRM, 


attempted  to  resolve  some  long-standing 
misxmderstandings  about  the  chart  in 
Appendix  B  to  the  current  Program 
Performance  Standards,  most  commonly 
known  as  70.2.  In  the  proposed 
Appendix  A,  we  omitted  the  columns 
for  the  Executive  Director  and  the  Early 
Head  Start  or  Head  Start  Diredor  to 
emphasize  and  depict  the  roles  and 
responsibiUties  within  the  governance 
structiuB.  However,  in  response  to  the 
overwhelming  rectHnmendations  from 
commentera,  we  have  reconfigured 
Appendix  A  to  include  columns  for  key 
management  staff  responsibiUties  in 
order  to  emphasize  the  linkages  and 
peirtnerships  between  the  poUcy  groups 
and  the  management  staff  of  Early  Head 
Start  and  Head  Start  programs.  In  order 
to  build  strong  partnerships  vdien  there 
is  a  shared  dedsion-maldng  structiue,  it 
is  essential  that  the  roles  and 
responsibilities  of  each  entity  be  dearly 
understood.  However,  we  want  to 
emphasize  that  it  is  the  responsibiUty  of 
each  agency's  governing  body  to 
estabUsh  the  role  of  the  agency  diredor 
and  to  partidpate  with  the  PoUcy 
Council  or  the  PoUcy  Qwunittee  in 
setting  the  direction  for  the  Early  Head 
Start  or  Head  Start  diiedor's  role  in 
managing  the  day-to-day  operations  of 
the  program. 

To  underscore  and  support  linkages 
and  partnerships  among  the  governance 
functions  and  the  management  staff 
functions,  we  have  made  several 
changes  in  Appendix  A.  First,  we 
retitled  the  chart  "Governance  and 
Management  ResponsibiUties." 
Secondly,  we  cross-referenced 
appUcable  standards  to  the  fimctions 
listed  in  Appendix  A.  Third,  we  added 
cross-refarences  to  appropriate 
standards  in  45  CFR  Part  1304.51, 
Management  Systems  and  Procedures, 
and  in  45  CFR  part  1301,  both  in  the 
standards  and  in  Appendix  A.  Fourth, 
as  stated  above,  two  columns  have  been 
added  to  the  chart  regarding  the  roles 
and  responsibiUties  of  key  management 
staff  and  how  they  relate  to  the 
governing  bodies  and  poUcy  groups  of 
Early  Head  Start  and  Head  Start 
programs.  In  some  cases,  we 
consoUdated  similar  functions  to 
improve  clarity  and  avoid  repetition. 
Fifth,  we  added  a  new  standard,  45  CFR 
1304.50(g)(2),  to  the  body  of  the 
regulation.  Pireviously,  this  requirement 
was  presented  only  in  Appendix  A.  This 
new  standard  dearly  outlhies  the 
responsibiUty  of  grantee  and  delegate 
agendes  to  ensure  that  there  are 
appropriate  internal  controls  established 
and  implemented  to  safeguard  Federal 
funds,  in  accordance  with  45  CFR 
1301.13.  In  addition,  to  further 
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underscore  the  importance  of  the 
oversight  functions  of  the  grantee  or 
delegate  agency  governing  bodies,  45 
CFR  1304.50(d)(l)(ix)  was  added.  It 
cross-references  45  CFR  1301.12.  which 
requires  each  Early  Head  Start  and  Head 
Start  program  have  an  annual 
independent  audit. 

In  order  to  underscore  linkages  and 
partnerships  between  governance 
structures  and  management  staff,  we 
removed  the  word  "help"  from  45  CFR 
1304.50(d)(1)  and  added  the  language 
"*  •  •  work  in  jjartnership  with  key 
management  staff  and  the  governing 
body  to  develop,  review,  and  approve 
the  following  policies  and  procedures 
•  *  •"  A  number  of  commenters 
recommended  changing  the  word 
"agency"  to  "program"  in  45  CFR 
I304.50(d)(l)(iv).  and  we  have  done  so 
in  order  to  more  closely  match  the 
corresponding  standard  in  Management 
Systems  and  Procedures.  45  CFR 
1304.51(a)(l)lii).  The  standard  now 
reads.  "The  program's  philosophy  and 
long-  and  short-range  program  goals  and 
objectives." 

In  many  instances,  commenters 
requested  more  specific  language  in  the 
standards.  For  example,  in  response  to 
the  comments  received,  we  added  more 
stringent  language  in  45  CFR 
1304.50(b)(6)  which  excludes  staff  of 
grantee  and  delegate  agencies  and 
members  of  their  immediate  families 
from  participating  on  policy  groups.  We 
also  added  language  to  limit  exclusions 
of  Tribal  staff. 

Commenters  also  recommended 
several  changes  or  additions  in  wording 
to  increase  clarity.  For  example, 
commenters  found  the  requirement  that 
community  representatives  "•  •  • 
provide  resources  and  services  to  low- 
income  children  and  families"  in  45 
CFR  1304.50(b)(4)  in  the  NPRM  to  be 
unduly  restrictive  of  community 
membership,  and  stated  that  it  posed  a 
potential  conflict  of  interest  for 
community  members.  We  agree,  and 
have  changed  the  language  in  45  CFR 
1304.50(b)(3)  in  the  final  rule  to 
individuals  who  are  "'  *  *  familiar  with 
resources  and  services  for  low-income 
children  and  families"  in  order  to 
broaden  the  pool  of  potential 
community  representatives.  Several 
commenters  suggested  that  a  definition 
be  provided  for  "parents  of  currently 
enrolled  children"  and.  in  response,  we 
have  cross-referenced  the  definition  of 
"Head  Start  parent"  in  45  CFR  1306.3(h) 
in  45  CFR  1304.50(b)(2)  in  the  final  rule. 
A  few  commenters  called  our  attention 
to  the  incorrect  inclusion  of  the  term 
"indirect  coat  rates"  in  45  CFR 
1304.50(d)(l)(i).  We  have  replaced  this 
term  with  "administrative  services," 


which  more  accurately  reflects  the 
intent  in  this  standard. 

Finally,  coounenters  suggested  adding 
language  to  45  CFR  1304.50(d)(l)(x)  to 
clarify  which  staff  hirings  or 
terminations  the  Policy  Council  or 
Policy  Committee  can  review  and 
approve  or  diaapprove.  We  have  created 
two  standards  to  increase  clarity.  The 
first  standard.  45  CFR  1304.50(d)(l)(xi). 
addresses  decisions  related  to  the  hiring 
or  termination  of  the  Early  Head  Start  or 
Head  Start  director.  The  second 
standard.  45  CFR  1304.50(d)(l)(xii). 
relates  to  the  hiring  or  termination 
decisions  regarding  other  Early  Head 
Start  or  HeaoStart  staff.  A  few 
commenters  also  questioned  the  legality 
of  Pohcy  Councils  and  Policy 
Committees  being  involved  in  hirings  or 
terminations  because  it  might  violate 
employees'  rights  to  privacy.  We  believe 
that  the  procedures,  when  properly 
implemented,  will  ensure  that  staff 
rignts  are  protected. 

Section  1304.51    Management  Systems 
and  Procedures 

In  general,  there  was  strong  support 
for  the  addition  of  a  new  section  on 
management  systems  and  procedures, 
since  it  added  standards  in  areas  that 
are  critical  to  program  quality  but  which 
are  not  addreued  explicitly  in  current 
Head  Start  regulations.  Commenters 
suggested  that  having  all  of  the 
standards  on  management  systems  and 
procedures  in  one  place  would  facilitate 
program  implementation.  Many 
commenters  stressed  that  strong  systems 
are  essential  to  maintaining  quality  in 
Early  Head  Start  and  Head  Start 
programs.  They  particularly  liked  the 
standards  on  pUmning  and 
communication,  stating  that  they  were 
well  written  and  clear.  Where 
commenters  suggested  changes,  they 
generally  requested  wording  changes  to 
help  clarify  a  standard,  rather  than 
significant  changes. 

Overall,  there  was  strong  support  for 
addressing  planning  in  the  standards 
and  for  the  clarity  of  the  language  and 
intent  of  45  CFR  1304.51(a)  on  program 
planning.  There  were,  however,  a  few 
requests  to  change  or  clarify  wording, 
including  a  reconunendation  by  several 
commenters  to  change  the  term 
"Community  Needs  Assessment"  to 
"Community  Assessment."  They  felt  the 
latter  term  is  more  inclusive,  taking  into 
account  community  strengths  and  assets 
as  well  as  needs.  We  agree  with  this 
recommendation,  and  have  changed  the 
term  to  "Community  Assessment"  in 
this  section.  Conforming  changes  also 
were  made  in  45  CFR  1305.3. 

We  invited  conmients  in  the  NPRM 
on  whether  the  standards  in  45  CFR 


1304.51(g)  should  require  that  record- 
keeping systems  be  supported  by 
appropriate  computer  technology,  and 
whether  such  a  requirement  would  pose 
an  unreasonable  burden  for  agencies. 
Most  commenten,  while  supporting  the 
use  of  computer  technology  as  a  cost- 
effident  means  of  enhancing  the 
accuracy  and  timeliness  of  record- 
keeping functions,  thought  that 
computerized  record-keeping  should 
not  be  required.  Most  said  that  such  a 
requirement  would  place  an  undue 
financial  burden  on  local  programs, 
unless  they  received  additional  funding 
for  computera,  computer  software, 
additional  training  for  staff,  additional 
support  staff  to  enter  data,  and  technical 
sup{>ort.  Such  support  would  be 
needed,  as  many  agencies,  particularly 
small  and  rural  ones,  lack  the 
infrastructure  and  funding  to  support 
computer  technology.  In  response,  we 
have  not  added  language  that  would 
require  record-keeping  systems  to 
utilize  computer  technology.  In  the 
Guidance,  however,  we  intend  to 
encourage  grantee  and  delegate  agencies 
to  use  technology  to  more  efficiently 
manage  records  and  other  program 
information. 

Some  commentere  noted  that  we  did 
not  address  the  confidentiality  of 
records  in  45  CFR  1304.51(g).  We  agree 
that  this  concern  should  be  addressed, 
and  have  added  language  in  the  final 
rule  stating  that  grantee  and  delegate 
agencies  must  ensure  the  "•  •  • 
appropriate  confidentiality  of  *  *  * 
inK)rmation"  contained  in  the  records. 

We  received  many  supportive 
comments  on  45  CFR  1304.51(1). 
program  self-assessment  and 
monitoring.  Commentere  expressed 
support  both  for  the  description  of  self- 
assessment  as  a  process  for  program 
improvement,  rather  than  as  one  to 
address  compliance  issues  only,  and  for 
the  addition  of  language  in  the  standard 
related  to  effectiveness  and  progress  in 
meeting  grantee-specific  program  goals 
and  obiectives.  There  were  some 
requests  for  clarifications  of  the  wording 
used.  Commenters  thought,  for  example, 
that  the  language  in  45  CFR 
1304.51(0(1)  requiring  that  self- 
assessments  be  conducted  "in 
consultation  v^th  other  conmiunity 
agencies"  was  confusing,  particularly 
since  the  standard  also  states  that  the 
self-assessment  must  be  conducted 
"with  the  consultation  and  participation 
of  policy  groups."  In  response,  we  have 
slightly  reworded  the  standard,  while 
retaining  the- intent  of  involving 
community  agencies  in  the  self- 
assessmmit  process.  ^^ 

Commenters  noted  that  45  CFR 
1304.51(i)(2)  called  for  monitoring  the 
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erogram  operations  of  delegate  agencies, 
ut  not  those  of  grantees.  In  response, 
we  have  clarified  that  grantees  must 
monitor  their  own  Early  Head  Start  or 
Head  Start  program  (merations  as  well 
as.  in  the  case  of  Head  Start,  those  of 
each  of  their  delegate  agencies,  sinos  it 
is  the  intent  of  this  standard  that  Early 
Head  Start  and  Head  Start  grantees 
ensure  that  high  quality  services  are 
being  delivered  in  their  own  programs 
as  well  as  by  Head  Start  delegate 
agencies. 

Several  commenters  took  issue  with 
the  fact  that,  in  45  CFR  1304.51(i)(3),  we 
state  that  the  grantee  must  inform  the 
delegate  agency  governing  body  of  any 
deficiencies  that  are  identified  in  the 
review  of  delegate  agency  performance. 
They  thought  it  inappropriate  to  inform 
the  governing  body  before  staff  have  an 
opportunity  to  correct  a  problem.  We 
did  not  change  this  standard,  since  the 
governing  body  of  a  grantee  or  delegate 
agency  is  ultimately  responsible  and 
accountable,  for  ensuring  that  all  Head 
Start  regulations  are  met. 

Section  1304.52    Human  Resources 
Management 

Overall,  there  was  considerable 
support  for  the  proposed  Human 
Resources  Management  standards, 
particularly  in  the  areas  of  qualifications 
for  the  Early  Head  Start  or  Head  Start 
director  and  a  niunber  of  other  staff 
positions,  training  and  development, 
staff  performanoe  appraisals,  and 
standards  of  conduct  Commenters 
agreed  that  the  increased  emphasis  on 
these  areas  would  directly  promote 
improved  program  quality.  Criticism 
focused  on:  Organizational  structure 
and  management  roles;  staff 
qualifications  and  availability  for  some 
staff  positions;  staff  and  volimteer 
health;  staffing  patterns;  and  staff 
training  and  development.  Each  of  these 
issue  areas  is  discussed  in  turn  below. 

Some  commenters  Celt  that  the 
proposed  standard  at  45  CFR 
1304.S2(a)(l)  on  organizational  structure 
did  not  give  sufficient  flexibility  to 
programs  in  designing  their  own 
organization  and  in  developing  staff 
positions.  However,  after  reviewing  the 
standard  in  light  of  these  comments,  we 
have  concluded  that  it  does  not  need  to 
be  changed,  because  the  original 
standard  is  written  to  provide  the 
flexibility  the  commenters  desired.  This 
standard  requires  that  agencies  adopt  an 
organizational  structure  that  will  suit 
their  own  individual  needs  while 
addressing  the  management  functions 
contained  in  the  stamlards,  but  it  does 
not,  and  is  not  intended  to,  require  any 
specific  organizational  structure.  We 
agree  fully  with  commenters  that 


individual  programs  are  organized  very 
differently  to  meet  the  particular  needs 
of  the  children  and  fan^es  they  serve. 
Commenters  also  found  the  proposed 
standards  on  program  management  roles 
at  45  CFR  1304.52(aJ(l),  45  CFR 
1304.52(a)(2),  and  45  CFR  1304.52(b)(2) 
confusing,  and  we  have  tried  to  address 
these  concerns.  One  area  of  confusion 
related  to  whether  the  management 
roles  specified  in  45  CFR  1304.52(a)(2) 
were  cQCforent  from  the  positions 
identified  in  45  CFR  1304.52(c)  (2)-(5} 
(45  CFR  1304.52(d)  in  the  final  rule) 
regarding  management  staff 
qualifications.  We  have  made  several 
changes  to  reduce  this  confusion.  First, 
we  have  substituted  the  term 
"functions"  for  "roles"  in  45  CFR 
1304.52(a)(2)  to  clarify  that  we  are  only 
requiring  that  the  expertise  to  perform 
these  management  functions  exist 
somewhere  within  each  agency.  How 
and  to  what  extent  an  agency  provides 
for  this  expertise  in  its  organizational 
structiue  is  dependent  upon  its  needs. 
In  inany  cases,  agencies  will  choose  to 
divide  each  of  the  responsibilities,  or 
functions,  listed  among  more  than  one 
program  manager.  Second,  we  deleted 
the  list  of  positions  at  45  CFR 
1304.52(b)(2)  in  the  NPRM  since  it  was 
confusing,  and  was  intended  only  to 
reference  other  positions  that  might  be 
regulated  in  this  Part  or  in  45  CFR  Part 
1306. 

With  regard  to  45  CFR  1304.52(b)(3) 
concerning  the  employment  of  current 
and  former  Head  Start  parents,  the 
NPRM  stated  that  parents  "•  •  •  must 
receive  preference  for  employment 
vacancies  if  they  are  well  qualified." 
Most  commenters  suggested  that  the 
word  "well"  be  eliminated,  since  it  is  a 
subjective  term  that  is  difficult  to  define 
and  might  discourage  agencies  from 
considering  parents  for  many  positions. 
We  agree  witii  this  concern,  and  have 
made  this  change.  We  have  also  added 
Early  Head  Start  parents  to  this 
standard. 

Finally,  45  CFR  1304.52(c),  which 
addresses  management  staff 
qualifications,  now  only  includes 
qualifications  for  the  Early  Head  Start  or 
Head  Start  director.  A  nimiber  of 
commentere  noted  that  limiHng  Uie 
director's  training  and  experience  to  the 
areas  of  early  childhood  or  human 
services  program  management  is  too 
restrictive,  and  that  management  skills 
and  abilities  are  critical  qualifications 
for  this  position.  Therefore,  we  have 
chai^gsd  the  language  in  the  standard  to 
state  that  the  director  must  have  "•  •  • 
demonstrated  skills  and  abilities  in  a 
management  capacity  relevant  to  human 
services  program  management." 


The  remainder  of  45  CFR  1304.52(c) 
in  the  NPRM  has  been  leoraanized  as  45 
CFR  1304.52(d)  in  the  final  rule  and 
retiUed  "Qualifications  of  Content  Area 
Experts,"  since  it  refers  to  staff  or 
consultant  positions  related  to 
individual  program  content  areas.  We 
have  also  substituted  the  term 
"supported  by"  for  "managed  by"  to 
highlight  that  staff  or  consultants  who 
provide  the  necessary  content  area 
expertise  to  an  agency  do  not 
necessarily  have  to  be  designated  as 
managera.  We  do,  however,  expect  these 
individuals  to  provide  expertise  and 
oversight  in  activities  nioi  as  planning, 
service  delivery  and  staff  training  and 
development 

A  major  concern  raised  related  to  the 
specific  kinds  of  staff  qualifications  that 
are  proposed  for  certain  managerial 
positions,  such  as  health,  nutrition,  and 
mental  health.  Many  commenten  were 
concerned  that  particularly  in  rural 
areas,  staff  who  meet  the  proposed 
qualifications  for  these  positiou  may 
not  be  available.  A  secondary  concern 
was  the  impact  that  the  proposed 
qualifications  might  have  on  current 
staff,  who  do  not  possess  the  proposed 
qiudifications  for  the  roles  they  are 
currently  performing. 

In  adcuessing  these  concerns,  we  tried 
to  balance  our  commitment  to  program 
quality,  as  suggested  by  the  Advisory 
Committee  on  Head  Start  Quahty  and 
Expansion,  with  our  commitment  to 
providing  maximum  flexibihty  to 
grantee  and  delegate  agencies.  On  the 
one  hand,  we  want  to  ensure  that  staff 
are  well  qualified  to  p«form  their  work 
with  children  and  families,  since  the 
quality  of  staff  has  a  direct  bearing  on 
the  quality  of  an  Early  Head  Start  or 
Head  Start  program  and  the  services  it 
provides.  On  the  other  hand,  we  tried  to 
ensure  that  the  new  standarxls  are 
sufficiently  flexible  to  allow  agencies 
both  to  look  outside  their  programs  for 
needed  expertise  and  to  provide  current 
employees  time  to  obtain  the  additional 
training  that  they  wriU  need.  For 
example,  in  the  new  standard  at  45  CFR 
1304.52(d),  we  added  language  that 
allows  for  the  use  of  consultants  on  a 
regularly  scheduled  or  ongoing  basis  in 
agencies  where  staff  do  not  possess  the 
expertise  to  provide  the  content 
expertise  or  oversight  roles  in  education 
and  early  childhood  development 
health,  nutrition,  mental  health,  family 
and  community  partnerships,  parent 
involvement  disabilities  sendees,  and 
fiscal  services. 

In  addition,  in  response  to  the 
comments  received,  we  have  provided 
greater  flexibility  with  regard  to  two  of 
the  specific  oversight  roles  listed  in  the 
new  45  CFR  1304.52(d).  In  the  area  of 
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nutrition,  we  have  deleted  the  reference 
to  full-time  personnel,  since 
commenten  pointed  out  that  it  is 
inconsistent  with  other  standards  in  this 
section.  In  response  to  the  comments, 
and  in  consultation  with  our  colleagues 
in  other  agencies,  we  believe  that 
nutrition  services  must  be  supported  on 
at  least  a  regularly  scheduled  consultant 
basis  by  registered  dietitians  or 
nutritionists.  However,  the  Guidance 
will  clarify  how  other  professionals, 
such  as  Certified  Dietary  Managers,  may 
,   be  used  to  help  support  nutrition 
services  as  well.  In  the  new  45  CFR 
1304. 52(d)(8).  we  drojpped  the 
requirement  that  the  fiscal  officer 
possess  "Certified  Public  Accountant  or 
other  appropriate  credentials."  since 
many  commenters  raised  the  issue  of 
cost  regarding  this  requirement. 
However,  even  though  it  might  entail 
additional  costs  to  agencies,  we  still 
require  that  fiscal  officers  be  "qualified" 
to  perform  their  responsibilities,  since 
this  is  a  critical  area  in  ensuring 
program  Quality.  In  some  cases,  agencies 
may  decide  that  a  CPA  provides  the 
most  appropriate  qualifications  for  their 
particular  program. 

We  believe  that  the  persons  providing 
expertise  and  content  oversight  in  the 
program  areas  listed  in  45  CFR 
1304.52(d)(l)-(8)  must  have  the  broad 
kinds  of  training,  experience,  and 
license  or  certification  specified,  since 
their  jobs  require  them  to  provide 
direction  to  and  input  into  program 
planning  and  service  delivery,  as  well  as 
training  and  other  developmental 
activities  to  staff  in  program  content 
areas  who  are  working  directly  with 
children  and  families.  Therefore,  we 
have  left  the  kinds  of  training  and 
experience  listed  largely  unchanged  for 
each  of  the  oversight  roles.  However,  we 
decided  not  to  define  what  "training 
and  experience"  means  in  regulation,  in 
the  interest  of  allowing  maximum 
flexibility  for  grantee  and  delegate 
agencies.  We  will  provide  examples  of 
best  practice  with  regard  to  training  and 
experience  in  the  program  Guidance. 
Finally,  many  commenters  asked  if 
there  would  be  opportunities  for  current 
staff  who  do  not  meet  the  qualifications 
required  in  this  Part  to  remain  in  their 
positions  through  provision  of  a 
"grandfather  clause."  Although  we  have 
not  chosen  to  provide  such  language  in 
the  final  rule,  we  note  that  the  effective 
date  at  45  CFR  1304.2  by  which 
agencies  must  implement  the  new  rule 
has  been  extended  to  January  1.  1998. 
This  will  provide  each  agency  with  the 
opportunity  to  review  the  qualifications 
of  its  current  staff  and  to  assist  staff  in 
obtaining  the  necessary  additional 
training,  where  appropriate.  In  addition. 


as  previously  mentioned,  the  needed 
expertise  can  also  be  obtained  through 
regularly  scheduled  program 
ccmsultants. 

The  Preamble  to  the  NPRM  stated  that 
§  1304.52(f)  cross-referenced  the 
requirements  in  section  648A  of  the 
Head  Start  Act.  Our  intent  was  to 
require  the  Child  Development 
Associate  (CDA)  or  equivalent 
credential  for  Early  Head  Start  teachers 
and  other  staff  working  as  teachers  of 
infants  and  toddlers  as  well  as  for 
regular  Head  Start  teachers.  Some 
commenters  indicated  that  our  language 
did  not  clearly  convey  this  intent.  We 
therefore  have  revised  this  standard  to 
make  clear  that  the  staff  working  as 
teachers  of  in&nts  and  toddlers  are 
required  to  obtain  the  Quid 
Development  Associate  or  equivalent 
credential. 

Most  of  the  commenters  aneed  that  it 
was  Important  to  have  qualifications  for 
infant  and  toddler  staff  to  ensure 
program  quality,  and  many  specifically 
supportea  the  proposed  requirement  in 
45  CFR  1304.52(f)  that  staff  working  as 
teachers  have  the  CDA  or  an  equivalent 
credential.  However,  there  were  some 
concerns.  First,  commenters  found  the 
use  of  the  term  "caregiver"  ambiguous, 
confusing  and,  for  some, 
"unprofessional."  Second,  a  number  of 
commenters  expressed  confusion  as  to 
which  classroom  staff  would  be 
required  to  obtain  CDAs  or  equivalent 
credentials,  with  some  commenters 
suggesting  that  we  set  a  minimum 
standard  Tor  all  classroom  staff.  Third, 
concern  was  expressed  that  we  needed 
to  provide  a  reasonable  period  of  time 
for  staff  to  earn  their  CDA  or  equivalent 
credential.  Finally,  some  commenters 
felt  that  insufficient  detail  was  provided 
regarding  the  training  and  experience 
necessary  for  infant  and  toddHer  staff. 
In  response  to  these  comments,  we 
have  changed,  as  discussed  in  the 
section  in  this  Preamble  related  to  45 
CFR  1304.3,  the  term  Infant  and  toddler 
"caregiver"  to  "teacher."  In  response  to 
the  second  issue  described  above,  we  . 
have  modified  §  1304.52(f)  to  indicate 
that  all  staff  working  as  classroom 
teachers,  including  those  working  as 
teachers  of  infants  and  toddlers,  are 
required  to  obtain  CDAs  or  equivalent 
credentials.  We  did  not,  however, 
prescribe  a  minimum  standard  for  all 
classroom  staff,  because  we  believed 
that  it  would  impede  the  ability  of  some 
programs  to  hire  staff  from  the 
communities  they  serve  and  to  provide 
career  development  opportunities  for 
parents  and  former  parents  of  program 
children.  With  regard  to  the  third  issue, 
we  have  revised  the  standard  to  indicate 
that  current  teachers  of  infants  and 


toddlers  must  obtain  a  CDA  credential 
or  its  equivalent  within  (me  year  of  the 
January  1. 1998,  efiiactive  date  of  the 
final  nde.  We  believe  that  this  will 
provide  sufficient  time  for  infant  and 
toddler  teachers  to  obtain  the  necessary 
credentials.  Finally,  we  have  amended 
§  1304.52(f)  to  require  that  Early  Head 
Start  staff  or  other  staff  working  as 
teachers  of  infJants  and  toddlers  must 
obtain  a  specific  CDA  credential  for 
infant  and  toddler  caregivers  or  an 
equivalent  credential  that  addresses 
comparable  competencies.  In  our 
Cuidance  to  the  field,  we  will  provide 
examples  of  appropriate  training  and 
experience  for  staff  woriung  with  infants 
and  toddlers. 

In  response  to  commenters'  requests, 
we  have  added  a  new  standard  at  45 
CFR  1304.52(e)  regarding  home  visitor 
qualifications.  This  standard  does  not 
require  specific  academic  training, 
certification  or  licensure,  because  of  the 
many  different  kinds  of  backgrounds 
that  could  be  appropriate.  Instead,  it 
requires  that  home  visitors  have 
knowledge  and  experience  in  key  areas 
related  to  child  and  bmily  growth  and 
development. 

Many  commenters  supported  the 
standard  at  45  CFR  1304.52(i)(l)  (45 
CFR  1304.52(j)(l)  in  the  final  rule) 
requiring  initial  health  examinations 
and  periodic  re-examinations  for  staff, 
since  they  believe  that  this  standard  will 
safeguard  the  health  and  wellness  of 
Early  Head  Start  and  Head  Start 
children  Snd  femilies  as  well  as  staff. 
However,  there  were  some  concerns 
about  requiring  health  examinations  for 
all  staff,  rather  than  just  for  those  with 
direct  contact  with  diildren.  We  have 
decided  that  it  is  important  to  retain  the 
requirement  that  all  Early  Head  Start 
and  Head  Start  staff  receive  health 
examinations,  as  each  staff  member  is  a 
model  for  enrolled  families. 

Many  comments  addressed  the 
standard  at  45  CFR  1304.52(i)(2)  in  the 
NPRM  (45  CFR  1304.52(j)(2))  in  the  final 
rule)  regtuding  the  screening  of 
volunteers  for  tuberculosis.  First,  some 
conunenters  felt  that  we  were  being 
inconsistent  in  requiring  tuberculosis 
screening  for  volunteers  in  45  CFR 
1304.52(i)(2)  of  the  NPRM,  but  not 
requiring  such  screening  for  staff  in  45 
CFR  1304.52(i)(l).  We  agree  with  this 
concern,  and  have  added  a  requirement 
for  the  tuberculosis  screening  of  staff  to 
this  standard  (45  CFR  1304.52(i)(l)  in 
the  final  rule)  to  clarify  our  previous 
intent  that  this  screening  be  included  in 
health  examinations  for  all  staff. 

Second,  many  commenters  felt  that 
whether  volunteers  were  screened  for 
tuberculosis  should  depend  on  State 
and  local  health  department  regulations; 
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others  fialt  that  this  would  be  an 
appropriate  issue  to  take  befive  their 
Ifealth  Services  Advisory  CcBmnittee. 
Because  the  prevalence  of  tuberculosis 
varies  considerably  among 
communities,  we  agree  that  State  and 
local  health  reqtiirements  should  be 
followed,  and  tnat  input  should  be 
sou^t  from  the  Health  Services 
Advisory  Committee.  Therefore,  the 
standard,  as  revised  (45  CFR 
1304.52(j)(2)  in  the  final  rule),  now 
states  that  "volimteers  must  be  screened 
for  tubotnilosis  in  accordance  with 
State.  Tribal,  and  or  local  laws."  In  the 
absence  of  any  such  laws,  we  have 
required  that  the  Health  Services 
Advisory  Committee  make 
recommendations  about  tuberculosis 
acreening  for  volimteers. 

Other  commenters  wanted  a  clearer 
definition  of  a  volunteer,  and 
questioned  whether  the  term  included 
parents.  If  volunteers  were  to  include 
parents,  many  respondents  felt  that  this 
standard  would  have  a  negative  impact 
on  parent  involvement  oSers  felt  that 
the  screening  requirement  should  only 
apply  to  "regular"  volunteers,  and  not 
to  "one-time"  or  "occasional" 
volunteers.  Many  felt  that,  if  the 
screening  were  reouired  of  all 
volunteers,  it  would  reduce  their 
numbers  and,  ultimately,  impact  on  the 
agencies'  non-Federal  share.  We  agree 
that  tidierculosis  screening  should  apply 
only  to  regular  volunteers,  and  not  to 
parents  who  might  drop  in  to  a  center 
to  visit  or  to  the  fire  chief  who  comes 
in  to  discuss  fire  preventian  week.  As  a 
result,  we  have  added  the  word 
"regular"  befiore  the  term  "volunteer"  in 
the  standard,  and  have  cross-raferenced 
ihe  term  "volunteer"  to  the  definition  in 
45  CFR  1304.3(a)(20)  in  the  final  rule. 
Many  coimnenters  commended  the 
Head  Start  Bureau  for  addressing  the 
mental  health  and  wrellness  concerns  of 
staff  at  45  CFR  1304.S2(iK3l  (45  CFR 
1304.52(j}(3)  in  the  final  rule),  but  felt 
that  this  standard  could  be  very  costly 
to  implement  Further,  they  asked  for 
clarification  on  how  agencies  could 
"assist  staff"  in  addressing  their  mental 
health  and  wellness  concerns.  As  a 
resuh  of  these  comments,  we  have 
substituted  the  phrase  "*  *  'make 
mental  health  and  wellness  information 
availabfe  to  staff"  for  the  words  "assist 
staff"  to  reduce  cost  and  to  provide 
greater  clarity.  The  Guidance  will 
provide  further  details  about  the  kinds 
of  information  that  agencies  could 
provide  to  their  staff. 

Commenters  supported  the  inclusion 
of  the  section  on  staffibig  patterns  (45 
CFR  1304.52Q)  in  the  NPRM  and  45  CFR 
1304.52(g)  in  the  final  rule),  but  raised 
several  concerns,  particularly  regarding 


the  terminology  used.  To  address  these 
concerns,  -we  have  made  several 
dianges.  First,  for  the  sake  of  clarity,  we 
changed  the  title  of  this  section  to 
"ClaMToam  staffing  and  home  visitors." 
Second,  we  substituted  the  term 
"group"  few  "room"  in  45  CFR 
1304.52(gK4)  in  order  to  be  consistent 
with  45  CFR  1306.20.  We  have  not 
changed  45  CFR  1304.52(})(2)  (45  CFR 
1304.52(g)(2)  in  the  final  rule)  regarding 
multi-Ungual  staff  or  45  CFR 
13O4.520K3)  (45  CFR  1304.52(g)(3)  in 
the  final  rule)  regarding  the  use  of 
substitutes,  despite  requests  for  changes 
from  some  commenters.  With  refiBreDce 
to  the  first  standard,  we  feel  that  it 
would  be  too  costly  to  require  agencies 
to  ensure  that  teachers  or  paid  aides 
speak  the  languages  of  every  child  in  the 
classroom.  In  addition,  45  CFR 
1304.52(b)(4)  safeguards  the  mal  of  best 
practice  by  requiring  that  staff  and 
program  amsuhants  be  able  to 
communicate,  to  the  extent  feasible, 
with  children  and  families  with  no  or 
limited  English  proficiency.  With 
reference  to  45  CFR  1304.52(g)(3),  while 
we  recognize  the  cost  burden  that  the 
use  of  substitutes  may  pose  for  agencies, 
we  beUeve  that  substitutes  have  always 
been  encouraged  in  practice  and  are 
critical  to  maintaining  high  standards  of 
program  quality. 

Most  commenters  were  strongly 
supportive  of  the  new  section  on  staff 
training  and  development  at  45  CFR 
1304.52(k).  Althou^  few  spedfic 
changes  to  the  language  of  mis  section 
were  suggested,  some  commenters 
questioned  why  only  two  training  topics 
were  specifically  mandated  in  45  CFR 
1304.52(k)(3).  hi  response,  we  did  not 
wish  to  limit  agency  flexibility  by 
mandating  a  spedfic  list  of  training 
topics,  and  the  two  areas  listed  are 
spedficaUy  required  by  the  1994 
Amendments  to  the  Head  Start  Act 
With  regard  to  45  CFR  1304.52(k)(4), 
some  commenters  stated  that  it  woiild 
be  unrealistic  to  provide  training  to 
some  governing  bodies,  particularly 
when  they  are  school  boards  or 
imiversity  boards  of  regents,  bi  nspoaae 
to  these  concerns,  we  clarified  the 
language  to  require  the  provision  of 
"*  *  *  training  or  (uientation  to  Early 
Head  Start  and  Head  Start  governing 
body  members.  Agencies  must  «li^^ 
provide  orientation  and  nngfting 
training  to  Early  Heed  Start  or  Head 
Start  Policy  Coimdl  and  Policy 
Coiomittee members  *  •  •."This 
change  recognizes  that,  although 
training  for  governing  bodies  does  not 
present  a  problem  for  most  agencies, 
they  may  choose  to  provide  a  brief 
orientation  as  a  substitute  for  training 


wdien  mora  oomprriieDsive  training  is 
not  feasible.  On  the  other  hand,  we  have 
made  it  clear  that  training  for  policy 
groi^  must  occur  on  an  ongoing  basis 
in  oftler  to  oisure  that  these  groups  are 
prepared  to  meet  complex 
responsibilities  as  those  respcmsil^ties 
arise. 

Section  1304.53    Facilities,  Materials, 
and  Equipment 

Most  of  the  comments  <m  the 
Facilities.  Materials  and  Equipment 
saction  exjuesaed  support  for  the 
proposed  standards,  as  they  promote 
excellence  in  fedlities,  matan^if  and 
equipment  The  majority  of  suggested 
chai^ges  called  for  additional  safety 
requirements  to  safeguard  the  health 
and  well-beins  of  cbildrerL 

A  number  of  ctmmiaiters  were 
concerned  that  the  aimual  safety 
inspection  of  a  fedlity's  space,  tight 
ventilation,  heat  and  other  physical 
arrangements  required  in  45  CFR 
1304.53(a)(10)  was  insufficient  to  ensure 
that  facilities  meet  the  health,  safety, 
and  developmental  needs  of  childrerL  In 
response,  we  have  clarified  that  a  safety 
inspection  must  be  conducted  "at  least 
aimually."  We  did  not  establish  a  more 
specific  timetable  for  safety  inspections, 
leaving  it  to  the  discretion  of  grantee 
and  delegate  agendes  to  determine  the 
appropriate  aimual,  monthly,  weekly  or 
daily  inspection  schedule  for  each  of  the 
17  requisite  safety  checks  of  local 
facilities. 

As  a  further  response  to  conunents 
requesting  additional  emphasis  on 
safety  issues,  we  amended  45  CFR 
-1304.53(a)(7)  to  require  that  "grantee 
and  del^ate  agendes  must  provide  for 
the  maintenance,  repair,  safety,  and 
security  of  all  Early  Head  Start  and 
Head  Start  facilities,  materials,  and 
equipment"  We  have  also  amended  45 
CFR  1304.53(b)(l)(iii)  to  require  that 
equipment  toys,  matolals  and  furniture 
owned  or  operated  by  the  grantee  or 
delegate  agency  must  be  "age- 
appropriate,  safe,  and  supportive  of  the 
abilities  and  developmental  level  of 
each  child  served,  with  adaptatioos,  if 
necessary,  fat  children  with 
disabilities."  Further,  we  have 
reinstated,  as  45  CFR  1304.53(bXl)(vi), 
the  existing  standud  that  requires  that 
equipment,  toys,  materials  and  furniture 
mtist  be  "Safe,  durable  and  kept  in  good 
condition." 

A  few  coimnenters  requested 
standards  on  safe  surfaces  beneath  play 
equipment  an  isstis  that  was  not 
addressed  either  in  the  current 
standards  {<x  preschoolers  or  in  the 
NPRM.  In  response,  we  have  added  a 
new  45  CFR  1304.53(a)(10)(x)  requiring 
grantee  and  delegate  agendes  to  ensure 
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that  "the  selection,  layout,  and 
maintenance  of  playground  equipment 
and  surfaces  minimirn  the  poaaibility  of 
injury  to  children." 

Commenters  also  requested  the 
strengthening  of  45  CFR  1304.53(a)(8). 
which  requires  grantee  and  delegate 
agencies  to  "*  *  *  provide  a  center- 
based  environment  free  of  toxins,  such 
as  cigarette  smoke,  pesticides, 
herbicides,  and  other  air  pollutants  as 
well  as  soil  and  water  contaminants."  In 
response  to  these  comments,  we  have 
amended  the  standard  to  include  "lead" 
in  the  list  of  examples  of  toxins  from 
which  the  center-based  environment 
must  be  fne;  and  have  also  specified 
that  agencies  must  ensxire  that 
"•   •   •  no  child  is  present  during  the 
spraying  of  pesticides  or  herbicides. 
Qiildren  must  not  return  to  the  affiocted 
area  until  it  is  safe  to  do  so."  In 
addition,  we  intend  to  clarify  in  the 
Guidance  that  the  spraying  of  herbicides 
and  pesticides  outside  and  inside 
canters  poses  risks  to  children  and  staff 
and  should  be  minimized  to  the  greatest 
extent  possible. 

Another  set  of  comments  sought 
clarification  of  the  proposed  standards 
addressing  new  safety  issues  related  to 
services  for  infants  and  toddlers.  In 
some  cases,  we  have  made  minor 
changes  to  the  language  in  the 
standards;  in  others,  we  intend  to 
provide  further  clarification  through 
Guidance.  For  example,  we  intend  to 
provide  best  practice  in  the  Guidance  on 
the  new  45  CFR  1304.53(a)(10)(xiv) 
regarding  the  precautions  that  grantees 
should  take  to  avoid  exposing  Infants 
and  toddlers  to  E  coli  bacteria  if  they 
locate  diapering  areas  within 
classrooms.  The  Guidance  will  also 
address  requests  for  additional 
information  on  Sudden  Infant  Death 
Syndrome  (SIDS)  and  on  more  general 
issues  related  to  safe  sleeping 
arrangements  for  infants  and  toddlers 
(45  CFR  1304.53(b)(3)). 

A  few  cominenters  suggested  that  the 
standards  include  the  requirement  that 
all  Early  Head  Start  and  Head  Start 
facilities,  materials  and  equipment  must 
be  accessible  to  children  with 
disabilities,  in  accordance  with  the 
Americans  with  Disabilities  Act  and 
Section  504  of  the  Rehabilitation  Act  of 
1973.  This  important  requirement  is 
found  at  45  CFR  1304.53(a)(2),  which 
refers  grantee  and  delegate  agencies  to 
45  CFR  1308.4  for  specific  access 
requirements  for  children  with 
disabilities.  Federal  requirements  for 
making  services  accessible  in 
conformance  with  the  Americans  with 
Disabilities  Act  and  45  CFR  Part  84, 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 


Receivina  or  Benefiting  from  Federal 
FinanHal  Aw<**«"^*.  are  described  in 
45  CFK  1308.4(o)(4)  •■  well  ■■  in  the 
Guidance  materials  accompanying  45 
CFR  130e.4(fX3)-  Further  information  on 
appropriate  ftimiture,  equipment,  and 
materials  for  childroD  vrith  diaabilitiee 
is  provided  in  45  CFR  130e.4(fH4)  and 
1308.4(oM6). 

Finally,  a  faw  cconmenters  noted  that 
additional  funding  would  be  needed  to 
bring  local  fiacilitiea  into  compliance 
with  the  standards.  However,  no 
individual  standard  in  45  CFR  1304.53 
was  singled  out  as  raising  significant 
cost  concerns. 

Subpart  B— Implementation  and 
Enforcement 

Section  1304.60    Deficienciea  and 
QuaUty  Improvement  Plans 

Many  commenters  were  supportive  of 
the  section  on  compliance  in  the 
Program  Performance  Standards,  stating 
that  it  will  ensure  that  children  and 
families  receive  quality  services  and 
that  poorly  performing  grantee  and 
delegate  agencies  will  not  be  tolerated 
as  Early  Head  Start  or  Head  Start 
providers. 

The  NPRM  described  two  different 
negative  findings  which  could  result 
from  a  review  of  a  Head  Start  grantee: 
A  determination  that  the  grantee  is  out- 
of-compliance  with  one  or  more 
standards  as  other  requirements;  or, 
because  of  the  scope  and  magnitude  of 
the  problem,  that  \he  grantee  has  one  or 
more  deficiencies.  It  also  provided  two 
different  timeframes  in  which 
corrections  were  to  be  made,  with 
grantees  having  up  to  90  days  to  remedy 
areas  of  non-compUance  and  up  to  one 
year  to  correct  defidendes.  Many 
commenters  found  these  distinctions 
confusing  and  requested  clarification  of 
the  terms  "out-of-compliance"  and 
"defidency,"  stating  that,  as  used  in  the 
NPRM.  these  terms  are  vague  and  overly 
broad.  Others  stated  that  the  differences 
between  the  types  of  determinations 
that  would  result  in  a  grantee  being 
found  to  be  out-of-compliance  or  to  be 
deficient  needed  to  be  more  dearly 
delineated. 

We  have  made  major  changes  in  this 
Subpart  of  the  final  rule,  both  to  address 
the  concerns  raised  by  commenters  and 
to  focus  this  section  man  directly  on 
the  new  provisions  at  section  64lA(d)  of 
the  Head  Start  Act,  as  amended, 
regarding  the  actions  to  be  taken  when 
a  grantee  is  found  to  have  one  or  more 
defidendes. 

Additionally,  in  response  to  questions 
raised  regarding  the  wording  of  45  CFR 
1304.60(a)  in  the  NPRM,  we  have  also 
clarified  that  the  reqiiirements  at  45  CFR 


1304.60(a).  as  well  as  thoee  at  45  CFR 
1304.60(b)-(f)  and  45  CFR  1304.61  as 
reviaed  in  the  final  rule,  apply  both  to 
Early  Heed  Start  and  to  Head  Start 
grantee  agenda*.  The  NPRM,  at  45  CFR 
1304.e0(a)  sUted  that  "Head  Start 
grantee  and  delegate  agendas  funded  for 
indefinite  periocJbi  must  comply  with  the 
requirements  of  this  part  in  accordance 
with  the  efliective  dates  set  forth  in  45 
CFR  1304.2."  Commenters  questioned 
whether  this  wording  meant  that  Early 
Head  Start  grantees,  which  are  funded 
for  spedfic  project  periods,  did  not  have 
to  comply  with  the  requirements  of  the 
Program  Perf(»mance  Standards.  This 
was  not  our  intent.  Therefore,  we 
deleted  the  reference  to  agendes  funded 
for  indefinite  project  periods  in  45  CFR 
1304.60(a)  and  also  added  the  term 
"Early  Head  Start"  at  the  beginning  of 
the  sentence  ("Early  Head  Start  and 
Head  Start  grantee  and  delegate  agendes 
must'  *  •").  We  have  further  added 
the  requirement  that  Early  Head  Start 
grantees  will  be  given  the  same 
opportunity  as  Head  Start  grantees  to 
remedy  identified  program  defidendes 
throu^,  where  apiHopriate,  the  use  of 
a  Quality  Improvement  Plan. 

We  have  rearranged  and  revised  the 
paragraphs  in  45  CFR  1304.60  and  45 
CFR  1304.61  in  the  NPRM  in  order  to 
more  dearly  difbrentiate  between  a 
defidency  and  an  area  of 
noncompliance  as  well  as  the  actions 
that  must  be  taken  when  a  defidency  or 
an  area  of  noncompliance  is  identified. 
As  revised,  45  CFR  1304.60  in  the  final 
rule  relates  only  to  defidendes,  while 
45  CFR  1304.61  focuses  on  areas  of 
noncompliance.  The  wording  of  the 
standards  in  45  CFR  1304.60  in  the  final 
rule  dosely  parallels  the  language  of  the 
Head  Start  Ad,  and  relates  to  the 
determination  and  official  notification 
by  a  responsible  HHS  offidal  regarding 
one  or  more  defidendes  and  the 
timeframe  in  which  it  is  to  be  corroded 
(45  CFR  1304.60(b):  the  submission  of  a 
Quality  Improvement  Plan  by  the 
grantee  spedfying  the  actions  to  be 
taken  to  remedy  each  defidency  and  the 
timeframe  in  which  it  will  do  so  (45 
CFR  1304.60(c);  and  the  approval  or 
disapproval  by  the  responsible  HHS 
official  of  the  grantee's  Quality 
Improvement  Plan  and  tJie  resubmission 
of  the  Plan,  as  required  (45  CFR 
1304.60(d)  end  (e)).  The  paragraph  at  45 
CFR  1304.eO(f)  provides  that  Early  Head 
Start  or  Head  Start  grantees  which  fail 
to  coned  a  defidency.  either 
immediately,  if  required,  or  within  the 
timeframe  specified  in  the  approved 
Quality  Improvement  Plan,  will  be 
issued  a  letter  of  termination  or  denial 
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of  refunding  by  the  responsible  HHS 
official. 

The  standard  at  45  CFR  1304.60(f) 
also  has  been  expanded  to  state  that  a 
"defidency  that  is  not  timely  corrected 
shall  be  a  material  failure  of  a  grantee 
to  comply  with  the  terms  and 
conditions  of  an  award  *  *  '."This 
provision  is  part  of  the  implementation 
of  the  reqtiirement  at  Section 
641A(d)(l)(Q  of  the  Head  Start  Ad.  as 
amended,  that  the  Secretary  must 
initiate  proceedings  to  terminate  the 
designation  of  an  agency  as  a  Head  Start 
grantee  unless  the  grantee  corrects  the 
deficiency;  it  also  is  consistent  with  past 
agency  interpretation  that  the  failure  to 
comply  with  any  of  the  Program 
Performance  Standards  and  other 
requirements  constitutes  a  material 
breach  of  the  twms  of  the  grant.  The 
language  also  further  establishes  that, 
since  a  defidency,  by  its  nature, 
materially  impairs  the  accomplishment 
of  program  goals,  the  failure  to  correct 
a  defidency  in  a  timely  manner  will 
constitute  grounds  for  termination. 
Additionally.  45  CFR  1304.60(f)  clarifies 
that  Head  Start  grantees  may  appeal 
terminations  and  denials  of  remnding 
under  45  CFR  part  1303,  while  Early 
Head  Start  grantees  may  not  appeal 
under  45  CFR  part  1303.  but  must 
appeal  terminations  and  denials  of 
refunding  under  45  CFR  part  74  and  45 
CFR  part  92. 

We  also  have  revised  substantially  the 
definition  of  "defidency"  at  45  CFR 
1304.3(a)(5)  in  order  to  clarify  the  types 
of  determinations  which  could  resiUt  in 
a  grantee  being  found  defident  and 
which,  therefore,  would  have  to  be 
addressed  either  immediately  or  under 
a  Quality  Improvement  Plan.  Our  goal 
in  revising  this  definition,  and 
particularly  in  referring  to  a  "failure  to 
perform  substantially"  in  45  CFR 
1304.3(a)(6)(i)(C).  was  to  make  it  clear 
that  a  determination  that  a  grantee  is 
out-of-compliance  with  one  or  more 
requirements  will  not,  in  and  of  itself, 
constitute  a  deficiency.  Rather,  these 
areas  of  non-compliance  must  be  of  a 
level  of  significance  that  results  in  the 
failure  of  the  grantee  to  substantially 
provide  required  services  or  to 
substantially  implement  required 
procedures.  As  used  in  the  revised 
definition,  the  term  "substantially"  does 
not  necessarily  mean  that  a  majority  of 
the  requirements  are  not  being  met  but, 
rather,  that  a  knowledgeable  person 
reviewing  the  findings  would  determine 
that  the  grantee  agency  is  not  operating 
a  quality  program. 

Addltiona%.  the  revised  definition  at 
45  CFR  1304.3(a)(6)(iii)  states  that  "Any 
other  violation  of  Federal  or  State 
requirements,  including,  but  not  limited 


to.  the  Head  Start  Act  or  one  ch-  more  of 
the  regulations  under  Parts  1301. 1304. 
1305. 1306.  or  1308  of  this  Title,  and 
which  the  grantee  has  shown  an 
imwillingness  or  inability  to  correct 
within  the  period  spedfied  by  the 
responsible  HHS  official,  of  which  the 
responsible  HHS  offidal  has  given  the 
grantee  written  notice  of  pursuant  to  45 
CFR  1304.61"  also  constitutes  a 
deficiency.  The  intent  here  is  to 
underscore  that  grantees  are  also 
expected  to  correct  all  areas  of 
noncompliance  which  have  been 
identified,  including  those  which  do  not 
need  to  be  addressed  under  a  Quality 
Improvement  Plan;  and,  that,  if  the 
responsible  HHS  offidal  determines  that 
the  grantee  is  unable  or  unwilling  to  do 
so  within  the  spedfied  timeframes,  the 
area  or  areas  in  which  the  violations 
exist  become  defidendes,  which  must 
then  be  corrected  either  immediately  or 
under  a  Qualitv  Improvement  Plan. 

We  believe  t^at  tne  processes 
encompassed  by  45  CFR  1304.60,  as 
revised  in  the  final  role,  will  be  fully 
supportive  of  efforts  to  improve  the 
quality  of  Earfy  Head  Start  and  Head 
Start  programs.  The  requirement  that 
grantees  develop  Quality  Improvement 
Plans  spedfying  the  actions  they  will 
take  to  corred  identified  defidendes 
and  the  timeframes  within  which  they 
will  do  so  will  enable  both  agency  and 
Federal  staff  to  focus  in  a  more 
comprehensive  and  holistic  manner  on 
the  improvements  that  are  needed  and 
how  they  ahould  be  addressed. 
Commenters  also  raised  other 
questions  related  to  45  CFR  1304.60  and 
45  CFR  1304.61  in  the  NPRM.  A  number 
of  commenters  questioned  the 
'requirement  in  45  CFR  1304.61(d)  that 
deficiencies  must  be  correded  within  a 
period  not  to  exceed  12  months.  Some 
felt  that  one  yetir  was  too  long, 
particularly  if  the  deficiency  reduced 
the  quality  of  services  being  provided  or 
affeded  the  health  and  safety  of 
children  and  staff.  Others  felt  that  the 
timefrvmes  should  be  established  on  a 
case-by-case  basis  or  that  time  periods 
longer  than  une  year  should  be  allowed, 
because  many  problems  cannot  be 
rusolved  within  12  months.  A  number  of 
commenters  also  suggested  that  the 
timeframe  within  which  a  grantee 
agency  must  correct  a  defidency  should 
start  on  the  date  that  the  Quality 
Improvement  Plan  is  approved  by  the 
responsible  HHS  offidal.  rather  than  on 
the  date  of  offidal  notification  of  the 
deficiency.  We  did  not  make  any 
changes  with  respect  to  the  one-year 
timeframe  within  which  a  defidency 
must  be  correded  or  the  date  on  which 
the  one-year  period  begins,  as  both 
requirements  are  established  by  Section 


641A(d)(2)(A)(u)  of  the  Head  Start  Act. 
as  amended.  In  the  final  rule,  theee 
timeframe  requirements  appear  in  45 
CFR  1304.60(c).  It  should  be  noted, 
however,  that  a  grantee  can  be  required 
to  corred  a  defidency  immediately  or 
within  less  than  a  12-month  period. 
Defidendes  which  endanger  the  health 
and  safety  of  Early  Head  Start  or  Head 
Start  children,  families  and  staff,  among 
others,  would  fall  into  this  category. 
Other  commenters  focused  on  the 
monitoring  process,  requecting  that  the 
On-Site  Program  Review  Instrument 
(OSPRI)  be  revised  to  conform  with  the 
new  Program  Performance  Standards 
and  released  simultaneously  with  them, 
or  questioning  why  monitoring  was  not 
adcuessed  in  this  section  and  who 
(Federal  or  peer  reviewers)  would  be 
involved  in  the  on-site  reviews.  We  are 
currently  conducting  an  intensive 
review  of  the  monitoring  process,  and 
intend  to  ensure  that  it  is  fully 
consistent  with  the  revised  Program 
Performance  Standards  by  the  time  that 
the  standards  become  effective  on 
January  1, 1998.  We  also  intend  to 
provide  extensive  training  to  Federal 
and  peer  reviewers  on  the  revised 
standards.  We  will  continue  to  condud 
a  full  review  of  each  grantee  at  least 
once  every  three  years,  with  follow-up 
reviews  being  conducted  as  needed. 
Finally,  a  number  of  commenters 
stated  that  additional  resources,  in  the 
form  of  training  and  technical  assistance 
as  well  as  additional  funding,  would  be 
required  to  remedy  defidendes  to  be 
addressed  under  Quality  Improvement 
Plans.  We  did  not  change  the  language 
of  this  Subpart.  As  required  by  section 
641A(d)(3)  of  the  Head  Start  Act,  as 
amended,  training  and  technical 
assistance  will  be  available  in  the 
development  and  implementation  of 
Quality  Improvement  Plans.  However, 
the  primary  financial  resources  which 
agendes  must  draw  upon  to  corred 
deficiencies  are  the  resources  provided 
through  their  Early  Head  Start  or  Head 
Start  grants. 

Section  1304.61     Noncompliance 

As  revised  in  the  final  rule,  45  CFR 
1304.61  relates  to  an  area  or  areas, 
identified  during  a  review  of  an  Early 
Head  Start  or  Head  Start  grantee,  in 
which  the  grantee  is  found  to  be  out-of- 
compliance  with  Federal  or  State 
requirements,  including  the  Head  Start 
Act  and  regulations,  and  which,  while 
not  of  the  scope  or  magnitude  to 
constitute  a  defidency,  stiU  require 
correction. 

The  standard  in  the  final  rule  is 
designed  to  allow  for  greater  flexibility 
and  to  reduce  paperwork  in  dealing 
with  areas  of  noncompliance  than  did 
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the  processes  described  in  45  CFR 
1304.80  (c)  and  (d)  in  the  NPRM.  UnUke 
the  NPRM.  which  specified  that  all 
areas  of  noncompUance  were  to  be 
corrected  within  a  period  not  to  exceed 
90  days,  the  final  rule  does  not  esublish 
a  specific  timeframe  in  which  the 
corrections  are  to  be  made.  Rather,  the 
timeframe  will  be  established  by  the 
responsible  HHS  official,  based  on  the 
type  of  noncompliance  and  on  his  or  her 
knowledge  of  the  circumstances  of  a 
particular  grantee.  The  definition  of  the 
term  "noncompliance"  (45  CFR 
1304.3(a)(15)  in  the  NPRM)  has  been 
deleted  in  the  final  rule  because  the 
definition  is  incorporated  into  the 
revised  standard  at  45  CFR  1304.61(a). 

The  standard  at  45  CFR  1304.61(b) 
reiterates  that  the  inability  or 
unwillingness  of  a  grantee  to  correct  an 
area  or  areas  of  non-compliance  within 
the  timeframe  specified  by  the 
responsible  HHS  official  will  result  in 
the  area  or  areas  of  non-compliance 
becoming  a  deficiency,  to  be  corrected 
under  the  procedures  established  in  45 
CFR  1304.60. 

PART  1301— HEAD  START  GRANTS 
ADMINISTRATION 

Many  commenters  applauded  the 
addition  of  the  section  on  personnel 
policies  in  45  CFR  1301.31  to  the 
Program  Performance  Standards,  stating 
that  it  was  greatly  needed  and  well 
written.  However,  a  number  of  other 
commenters  raised  concerns  about 
changes  from  the  current  requirements 
that  were  proposed  in  the  NPRM. 

First,  many  commenters  questioned 
the  application  of  the  personnel  policies 
in  45  CFR  1301.31  to  volunteers  and 
consultants,  since  they  are  not 
considered  employees  of  the  agency. 
Some  stated  that  consultants  often  have 
specific  agreements  with  an  agency  that 
may  or  may  not  incorporate  relevant 
sections  from  the  agency's  personnel 
policies.  Many  more  commenters  were 
concerned  about  having  personnel 
policies  apply  to  volunteers.  Doing  so 
could  mean  that  volunteers  would  need 
a  job  description,  a  selection  process, 
and  a  performance  appraisal  that  would 
make  the  process  of  obtaining 
volunteers  so  complicated  that  people 
would  be  discouraged  from 
volunteering.  By  far  the  greatest  number 
of  critical  comments  related  to  the  need 
for  criminal  record  checks  for 
volunteers  (45  CFR  1301.31(b)(l)(iii)). 
While  concerns  were  raised  related  to 
conducting  such  checks  for  all 
volunteers,  there  were  special  concerns 
regarding  conducting  checks  for  parent 
volunteers.  Commenters  were 
concerned  about  the  impact  that  this 
requirement  would  have  on  their 


relationship  with  parents,  and  were  also 
concerned  that  parents  would  be 
discouraged  &t>m  volunteering.  Another 
concern  was  the  cost  associated  with 
obtaining  criminal  record  checks  for  all 
volunteers.  To  respond  to  these 
concerns,  we  have  elhninatad 
volunteers  and  consultants  from  the 
requirements  in  45  CFR  1301.31.  These 
persoimel  policies  will  only  apply  to 
staff. 

The  second  concern  raised  by  several 
commenters  related  to  the  Inclusion  of 
job  descriptions  in  personnel  policies 
(45  CFR  1301.31(a)).  Commenters 
stressed  that,  while  job  descriptions 
should  be  governed  by  personnel 
pohcies,  they  should  be  separate.  One 
reason  given  by  several  commenters  was 
that,  given  the  growing  number  of  staff 
positions  in  Head  Start,  it  would  be 
cxunbersome  to  submit  minor  revisions 
in  job  descriptions  to  the  PoUcy  Council 
for  its  approval  each  time  revisions  were 
made.  While  we  considered  these 
comments,  we  retained  the  original 
language,  since  we  believe  that  it  is 
appropriate  to  link  position  descriptions 
to  personnel  policies.  However,  unless 
there  are  significant  changes  made  or 
new  positions  added,  we  do  not  believe 
that  it  is  necessary  for  Pohcy  Councils 
or  Policy  Committees  to  approve  minor 
changes  to  position  descriptions. 

Third,  commenters  suggested  that, 
instead  of  conducting  a  criminal  record 
check  before  an  employee  is  hired,  we 
permit  programs  to  hire  staff  for  a 
probationary  period  while  the  check  is 
being  conducted  since,  in  many  States, 
the  criminal  record  check  can  take 
several  months  to  complete.  We 
understand  that  the  timing  of  securing 
criminal  record  checks  is  sometimes 
beyond  the  control  of  an  Early  Head 
Start  or  Head  Start  agency.  To  address 
this  concern  we  added  a  sentence  to  45 
CFR  1301.31(b)(l)(iii)  that  reads.  "If  it  is 
not  feasible  to  obtain  a  criminal  record 
check  prior  to  hiring,  an  employee  must 
not  be  considered  permanent  until  such 
a  check  has  been  completed." 

Other  commenters  suggested  wording 
that  would  help  clarify  the  intent  of  this 
section.  For  example,  one  commenter 
suggested  that,  in  order  to  make  this 
section  consistent  with  Appendix  A  of 
45  CFR  1304.50.  we  should  specifically 
state  that  PoUcy  QHnmittees  or  Policy 
Councils  must  approve  the  personnel 
policies  of  delegate  agencies  in  45  CFR 
1301.31(a).  Others  suggested  that  we  use 
the  term  "salary  range"  within  job 
descriptions  in  45  CFR  1301.31(a)(1) 
instead  of  "salary."  We  agree  with  these 
comments,  and  have  made  these 
chemges. 


PART  1303— APPEAL  PROCEDURES 
FOR  HEAD  START  GRANTEES  AND 
CURRENT  OR  PROSPECTIVE 
E«LEGATE  AGENCIES 

Several  comments  were  received  on 
part  1303  which  expressed  concern 
about  the  requirement  that  financial 
assistance  be  terminated  or  refunding  be 
denied  due  to  one  or  more  defidences. 
The  termination  of  financial  assistance 
or  the  denial  of  refunding  due  to  one  or 
more  deficiencies  is  required  by  section 
641  of  the  Head  Start  Act.  as  amended. 

For  clarification  purposes,  we  made  a 
technical  change  to  the  NPRM  text  for 
§  1303.14(b)(4)  to  provide  that  one  of  the 
reasons  for  termination  of  financial 
assistance  to  a  grantee  is  the  failure  to 
timely  correct  one  or  more  deficiencies 
as  defined  in  45  CFR  part  1304.  We 
deleted  the  proposed  revision  to 
%  1303.15(c)  because  the  clarification  to 
§  1303.14(b)(4)  negates  the  need  to 
revise  the  current  §  1303.15(c). 

PART  1305— ELIGIBILITY. 
RECRUITMENT.  SELECTION. 
ENROLLMENT.  AND  ATTENDANCE  IN 
HEAD  START 

Commenters  pointed  out  that  the  term 
"Community  Needs  Assessment" 
focuses  too  heavily  on  the  deficits  in  a 
community,  rather  than  on  its  strengths. 
We  agree,  and  have  changed  the  title  of 
this  process  to  "Community 
Assessment"  wherever  the  term 
"Community  Need  Assessment" 
appears  in  part  1305.  No  other  changes 
were  made  to  the  NPRM  language  for 
part  1305. 

PART  1306— HEAD  START  STAFFING 
REQUIREMENTS  AND  PROGRAM 
•  OPTIONS 

The  comments  received  on  the 
sections  in  this  part  as  set  forth  in  the 
NPRM  raised  concerns  that  have  been 
addressed  earUer  in  this  Preamble  such 
as  the  requirement  for  CDA  training,  the 
need  to  integrate  45  CFR  parts  1305, 
1306.  and  1308  into  45  CFR  Part  1304. 
and  the  need  for  guidance  on  class  size 
and  home  visitor  caseloads. 
Subsequently,  no  changes  were  needed 
to  this  part. 

PART  130S— HEAD  START  PROGRAM 
PERFORMANCE  STANDARDS  ON 
SERVICES  FOR  CHILDREN  WITH 
DISABIUTIES 

The  comments  received  on  part  1308 
basically  requested  the  integration  of 
part  1308  into  the  Program  Performance 
Standards.  The  reasons  for  not 
integating  part  1308  have  been 
discussed  earUer  in  this  Preamble. 

We  have  reworded  the  amendment  to 
45  CFR  1308.6(b)(1)  to  reflect  the 
wording  in  45  CFR  1304.20. 
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Vn.  Impact  Analysis 

Executive  Oder  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
there  is  consistency  with  the  priorities 
and  principles  set  forth  in  this 
Executive  Order.  The  Department  has 
determined  that  this  significant  rule, 
which  was  reviewed  by  OMB,  is 
consistent  with  these  priorities  and 
principles.  This  final  rule  implements 
the  statutory  authority  to  promulgate 
regulations  for  Head  Start  Program 
Performance  Standards.  The  Head  Start 
Act.  as  amended,  requires  the  addition 
of  new  performance  standards  in  the 
following  areas:  administrative  and 
financial  management,  transition 
activities,  £amily  literacy,  a  family  needs 
assessment  and  consultation  process, 
and  standards  for  programs  serving  low- 
income  pregnant  women  and  families 
with  infants  and  toddlera.  Many  of  the 
new  standards  in  this  final  rule  are 
directly  related  to  these  specific 
legisUtive  mandates.  Congress  made  no 
additional  appropriation  to  fund  these 
new  requirements,  however,  and  so  any 
funds  spent  toward  the  improvement  of 
services,  facilities,  infrastructuros,  or 
other  purposes  related  to  this  regulation 
are  funds  that  would  have  been 
otherwise  spent  by  the  program  or  other 
programs  fi^m  the  same  appropriation 
amount.  In  addition,  new  standards 
have  been  added  in  the  areas  of  child 
health  and  developmental  services, 
education  and  early  childhood 
development  in  home-based  settings, 
health  emei^ncy  and  safety 
procedures,  and  family  and  community 
partnerships  which  are  responsive  to 
the  legislative  mandate  and  to  Advisory 
Committee  reccnnmendations  to 
improve  the  quality  of  the  Head  Start 
program  and  to  establish  the  Early  Head 
Start  program.  We  believe  that  this  final 
rule  is  focused  in  ways  that  encourage 
maximimi  cost-eSactiveness  in  agency 
spending  decisions. 

Regulatory  Flexibility  Act 

The  Regufatory  Flexibility  Act  (Pub. 
L  96-354)  reqiiires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses. 

For  each  rule  with  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities,"  an  analysis 
must  be  prepared  describing  the  rule's 
impact  on  small  entities.  Small  entities 
are  defined  by  the  Act  to  include  small 
businesses,  small  non-profit 
organizations  and  small  govenunental 
entities.  While  these  regidations  would 
affect  small  entities,  the  Secretary 
certifies  that  this  rule  will  not  have  a 


significant  impact  on  substantial 
numbers  of  small  entities  for  the  reasons 
noted  below. 

All  grantee  and  delegate  agencies  are 
currently  required  to  meet  a  large  group 
of  Head  Start  Program  Performance 
Standards.  In  keeping  vwth  the  Head 
Start  Act,  as  amended,  the  new 
standards  have  been  developed  in 
consultation  with  individuals  who  have 
experience  operating  Head  Start 
programs.  Fiuther,  the  requirements  that 
are  more  stringent  with  regard  to 
paperwork  burden  than  the  current 
requirements  are  based  on  the  new 
legislative  mandates  contained  in  the 
1994  Head  Start  reauthorization,  such  as 
the  requirement  for  new  infant  and 
toddler  standards,  the  need  to  respond 
to  changes  over  time  in  the  kinds  of 
services  that  the  Head  Start  population 
requires,  the  need  to  reflect  best 
practices  in  the  field  of  early  childhood 
development,  and  the  need  to  promote 
Head  Start  program  quality  and  to 
facilitate  Head  Start  expansion.  Finally, 
we  believe  that  meeting  these 
requirements  will  not  be  biudensome  to 
grantee  and  delegate  agencies  because 
we  are  not  requiring  compUance  until 
January  1, 1998.  We  also  beheve  that,  as 
grantee  and  delegate  agencies 
iinplement  these  reqiiirements,  there 
v/iil  be  no  ongoing  burden. 


Paperworic  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  dispkys  a  valid  OMB  control 
niunber.  No  OMB  control  numbers  have 
yet  been  assigned  to  the  information 
collection  requirements  in  this  final 
rule.  We  have  submitted  ^e  information 
collection  package  to  OMB  for  review. 
When  OMB  approves  the  information 
collection  package,  we  will  publish  the 
OMB  control  numbere  in  the  Federal 
Re^ster. 

The  sections  that  contain  information 
collection  are:  Child  health  and 
developmental  services  (45  CFR 
1304.20(a)(1).  (c)(5},  and  (d));  child 
health  and  safety  (45  CFR  1304.22(c); 
child  nutrition  (45  CFR  1304.23(a)(1)); 
family  partnerships  (45  CFR 
1304.40(a)(2));  conununity  partnerships 
(45  CFR  1304.41(a)(1));  program 
governance  (45  CFR  1304.50(f),  (g)  and 
(h));  management  systems  and 
procedures  (45  CFR  1304.51(a)(1)  (i)- 
(iii),  (2),  and  (i)(l));  human  resources 
management  (45  CFR  1304.52(j)(2)); 
deficiencies  and  quality  improvement 
plans  (45  CFR  1304.60  (b)  and  (c)); 
criminal  record  checks  and  declarations 
(45  CFR  1301.31(b)(l)(iii)  and  (b)(2)); 
and  community  assessment  (45  CPR 
1305.3(b)  and  (d)). 


Relatively  few  of  the  nearly  15,000 
comments  received  on  the  NPRM 
addressed  the  collection  of  information 
requirements  proposed  in  the  NPRM. 
However,  some  comments  w^e 
received  concerning  information 
collection  requirements  contained  in 
specific  sections  of  the  NPRM. 

We  received  a  few  comments  on  the 
information  collection  requirements 
concerning  child  health  and 
developmental  assessments,  which  are 
required  in  45  CFR  1304.20(a).  These 
comments  concerned  the  gathering  of 
health  and  developmental  assessments 
information  for  each  child.  Changes 
have  been  made  in  the  standards  to 
emphasize  that  Early  Head  Start  and 
Head  Start  grantee  and  delegate  agencies 
should  assist  parents  in  connecting  to  a 
"medical  home"  (45  CFR 
1304.20(a)(l)(i))  and  that  they  should 
obtain  information  as  to  whether  a  child 
is  up-to-date  on  a  schedule  of  age- 
appropriate  preventive  and  primary 
health  care  from  a  health  care 
professional  rather  than  gathering  the 
information  themselves  (45  CFR 
1304.20(a)(l)(u)). 

Comments  also  were  received  on  the 
information  collection  reqiiirement  that 
grantee  and  delegate  agencies  have 
"written  documentation  of  their  efforts 
to  access  other  available  funds  for 
medical  and  dental  services"  (45  CFR 
1304.22(a)(5)  in  the  NPRM;  45  CFR 
1304.20(c)(5)  in  the  final  rule). 
Commenters  stated  that  it  is  sometimes 
difficult  to  obtain  written 
documentation  on  why  agencies  refuse 
to  pay  for  or  will  not  provide  services. 
It  was  not  the  intent  of  the  standard  to 
have  other  agencies  provide  this 
information,  but,  rather,  to  have  Early 
Head  Start  and  Head  Start  agraides 
create  a  record  of  their  efforts  to  access 
other  sources  of  funding.  Thus,  we  have 
reworded  the  standard  to  require 
agendes  to  provide  "written 
documentation  of  their  efforts  to  access 
other  avaikble  sources  of  fimding"  (45 
CFR  1304.20(c)(5)). . 

We  received  several  comments  on  the 
information  collection  requirements  to 
complete  nutritional  assessments  and  to 
record  information  on  family  eating 
patterns  and  community  nutritional 
issues  which  are  required  in  45  CFR 
1304.23(a).  Some  concern  was 
expressed  about  the  level  of  paperwoik 
that  would  be  required  to  document  the 
conduct  of  nutritional  assessments  urith 
famihes.  In  response,  we  have  clarified 
45  CFR  1304.23(a)(1)  so  that,  in 
identifying  a  child's  nutritional  needs, 
staff  must  take  into  account  "any 
relevant  nutrition-related  assessment 
data."  This  will  increase  the  flexibiUty 
in  using  pre-existing  records,  rather 
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than  conducting  special  nutritional 
assessments. 

Some  commenters  stated  that 
developing  the  Family  Partnership 
Agreements  required  in  45  CFR 
1304.40(a)(2)  might  increase  the  amount 
of  time  necessary  fM  working  with 
families.  This  agreement  process  is 
expected  to  result  in  better  outcomes 
than  the  process  required  in  the  current 
standards.  Therefore,  we  have  retained 
the  standard. 

We  received  a  few  comments  about 
the  information  collection  requirements 
regarding  the  building  of  partnerships  in 
the  community  in  45  CFR  1304.41. 
Commenters  supported  the  partnership 
building  process,  but  were  unsure  about 
how  to  document  it.  In  response, 
language  was  added  to  45  CFR 
1304.41(a)(1)  to  state  that  agencies 
should  document  "the  level  of  effort 
undertaken  to  establish  community 
partnerships."  This  requirement 
addresses  concerns  raised  by 
commenters  about  situations  where 
community  planning  efforts  are  not 
supported  by  other  community  groups, 
and  is  designed  to  give  agencies  a 
chance  to  document  their  ongoing 
efforts,  which  may  not  always  be 
successful. 

We  received  only  one  conunent  on  the 
information  collection  requirements  in 
Program  Governance  (45  CFR  1304.50). 
This  comment  expressed  concern  about 
the  paperwork  associated  with 
reimbursing  parents  serving  on  policy 
making  bodies  (45  CFR  1304.50(fl).  No 
change  was  made  in  the  standard,  since 
records  are  required  to  support  such 
reimbursements. 

We  received  only  a  few  comments  on 
the  information  collection  requirements 
placed  on  grantee  and  delegate  agencies 
regarding  Management  Systems  and 
Procedures.  These  commenters  stated 
that  the  documentation  related  to 
program  planning  might  be  burdensome 
(45  CFR  1304. 51(a)(2)).  Although  we 
recognize  that  there  may  be  some 
burden  involved,  we  made  no  changes 
to  the  standard  because  we  feel  that  the 
docimientation  required  is  important  to 
program  quality. 

We  received  several  comments  on  the 
information  collection  requirements  in 
45  CFR  1304.52,  Human  Resources 
Management.  Commenters  stated  that 
we  significantly  increased  the  number 
of  individuals  who  would  need  a 
tuberculosis  screening,  and  that  it  is 
often  difficuh  to  obtain  the  screening  or 
to  document  tha^it  is  unnecessary  (45 
CFR  1304.52(j)(2)).  In  response,  we  have 
clarified  that  only  regular  volunteers 
must  be  screened  in  accordance  with 
State.  Tribal  or  local  laws  or  when 


recommended  by  the  local  Health 
Services  Advisory  Committee. 

We  received  a  few  comments  about 
the  information  collection  requiremefits 
related  to  deficiencies  and  quality 
improvement  plans  (45  CFR  1304.60 
and  45  CFR  1304.61  in  the  NPRM).  A 
few  commenters  stated  that  specifics 
should  be  provided  regarding  the 
documentation  that  can  be  requested  by 
officials  of  the  U.S.  Department  of 
Health  and  Hiunan  Services  (45  CFR 
1304.60(b)).  This  level  of  specificity 
caimot  be  included  in  the  standard, 
because  the  documentation  that  will  be 
required  will  relate  to  the  specific 
deficiency  that  is  identified. 

We  received  no  information  collection 
comments  on  several  sections:  45  CFR 
1304.21,  Education  and  Early  Childhood 
Development;  45  CFR  1304.22.  Child 
Health  Safety;  45  CFR  1304.24.  Child 
Mental  Health;  45  CFR  1304.53. 
Facilities,  Materials,  and  Equipment; 
and  45  CFR  1301.31,  Personnel  Policies. 
In  this  final  rule,  we  are  including  the 
OMB  approval  number  for  45  CFR 
1305.3(b)  and  (d)  on  community 
assessments  at  the  end  of  the  section 
which  has  an  expiration  date  of 
September  30, 1998. 

We  are  soliciting  comments  on  45 
CFR  1301.31  (b)(l)(iii)  and  (b)(2)  on 
criminal  record  checks  and  declarations, 
for  a  60  day  period.  We  inadvertently 
did  not  solicit  comment  on  this  section 
in  the  NPRM.  However,  this 
requirement  is  not  new  as  it  is  now  in 
current  Head  Start  regulations.  Written 
comments  to  OMB  on  this  section 
should  be  sent  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  725  17th  Street  NW.. 
Washington.  DC  20503,  Attn:  Ms  Wendy 
Taylor. 

List  of  Subiects 


45  CFR  Part  1301 

Administrative  practice  and 
procedure,  Education  of  the 
disadvantaged.  Grant  programs/social 
programs.  Selection  of  grantees. 

45  CFR  Part  1303 

Administrative  practice  and 
procedure.  Education  of  the 
disadvantaged.  Grant  programs/social 
programs.  Reporting  and  recordkeeping 
requirements. 

45  CFR  Part  1304 

Dental  health.  Education  of  the 
disadvantaged.  Grant  programs/social 
programs.  Health  care.  Mental  health 
programs.  Nutrition.  Reporting  and 
recordkeeping  requirements. 


45  CFR  Part  1305 

Education  of  the  disadvantaged,  Grant 
programs/social  programs.  Individuals 
with  disabilities. 

45  CFR  Part  1306 

Education  of  the  disadvantaged.  Grant 
programs/social  programs. 

45  CFR  Part  1308 

Education  of  the  disadvantaged.  Grant 
programs/ social  programs.  Health  care. 
Individuals  with  disabilities.  Nutrition, 
Reporting  and  recordkeeping. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  03.600,  Project  Head  Start) 

Dated:  September  17. 1996. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  September  19,  1996. 
Donna  E.  Shalala. 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  chapter  XHI. 
subchapter  B  is  amended  to  read  as 
follows: 

1.  Part  1304 — is  revised  to  read  as 
follows: 

PART  1304— PROGRAM 
PERFORMANCE  STANDARDS  FOR 
THE  OPERATION  OF  HEAD  START 
PROGRAMS  BY  GRANTEE  AND 
DELEGATE  AGENCIES 

Subpart  A-Oeneral 

- 1 304. 1     Purpose  and  scope. 

1304.2  Effective  date. 

1304.3  Definitions. 

Subpart  &-Earty  Chlklhood  Development 
mmJ  HMlth  ServlcM 

1304.20  Child  health  and  developmental 
services. 

1304.21  Education  and  early  childhood 
development. 

1304.22  Child  health  and  safety. 

1304.23  Child  nutrition. 

1304.24  Child  mental  health. 

Subpart  C-Family  and  Community 
Partnaralilpa 

1304.40  Family  partnerships. 

1304.41  Community  partnerships. 

Subpart  D— Program  Daalgn  and 
Managamant 


1304.50  Program  governance. 

1304.51  Management  systems  and 
procedures. 

1304.52  Human  resources  management. 

1304.53  Facilities,  materials,  and 
equipment. 
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Subpart  C-<mplaiiiaiiiilon 
Enforoafnant 


1304.60  Deficiencies  and  quality 
improvement  plans. 

1304.61  Noncompliance. 
Authority:  42  U.S.C  9801  et  seq. 

Subpart  A— Ganaral 
11304.1    Pufpoaa  and  acopa. 

This  part  describes  regulations 
implementing  sections  641A.  644(a)  and 
(c).  and  645A(h)  of  the  Head  Start  Act. 
as  amended  (42  U.S.C.  9801  et  seq.). 
Section  641A.  paragraph  (a)(3)(C) 
directs  the  Secretary  of  Health  and 
Himian  Services  to  review  and  revise,  as 
necessary,  the  Head  Start  Program 
Performance  Standards  in  efCsct  under 
prior  law.  This  paragraph  further 
provides  that  any  revisions  should  not 
result  in  an  elimination  or  reduction  of 
requirements  regarding  the  scope  or 
types  of  Head  Start  services  to  a  level 
below  that  of  the  requirements  in  effect 
on  November  2. 1978.  Section  641A(a) 
directs  the  Secretary  to  issue  regulations 
establishing  performance  standards  and 
minimum  requirements  with  respect  to 
health,  education,  parent  involvement, 
nutrition,  social,  transition,  and  other 
Head  Start  services  as  well  as 
administrative  and  financial 
management,  fiacilities.  and  other 
appropriate  program  areas.  Sections 
644(a)  and  (c)  require  the  issuance  of 
regulations  setting  standards  for  the 
organization,  management,  and 
administration  of  Head  Start  programs. 
Section  645A(h)  requires  that  the 
Secretary  develop  and  publish 
performance  standards  for  the  newly 
authorized  program  for  low-income 
pregnant  women  and  families  with 
infants  and  toddlers,  entitled  "Early 
Head  Start."  The  following  regulations 
respond  to  these  provisions  in  the  Head 
Start  Act,  as  amended,  for  new  or 
revised  Head  Start  Program  Performance 
Standards.  These  new  regulations  define 
standards  and  minimvun  requirements 
for  the  entire  range  of  Early  Head  Start 
and  Head  Start  services,  including  those 
specified  in  the  authorizing  legislation. 
TTiey  are  applicable  to  both  Head  Start 
and  Early  Head  Start  programs,  with  the 
exceptions  noted,  and  are  to  be  used  in 
conjtmction  with  the  regulations  at  45 
CFR  parts  1301,  1302, 1303, 1305, 1306, 
and  1308. 

{1304^    Effective  data. 

Early  Head  Start  and  Head  Start 
grantee  and  delegate  agencies  must 
comply  with  these  requirements  on 
January  1, 1998.  Nothing  in  this  part 
prohibits  grantee  or  delegate  agencies 


from  voluntarily  complying  with  these 
regulations  piitu  to  the  effective  date. 

11304^    DaflnMona. 

(a)  As  used  in  this  part: 

(1)  Assessment  means  the  ongoing 
procedures  used  by  appropriate 
qualified  persrainel  throtighout  the 
period  of  a  child's  eligibility  to  identify: 

(i)  The  child's  unique  stningths  and 
needs  and  the  services  appropriate  to 
meet  those  needs;  and 

(ii)  The  resources,  priorities,  and 
concerns  of  the  £unily  and  the  supports 
and  services  necessary  to  enhance  the 
family's  capacity  to  meet  the 
developmental  needs  of  their  child. 

(2)  Children  with  disabiUties  means, 
for  children  ages  3  to  5.  those  with 
mental  retardation,  hearing  impairments 
including  deafriess.  speech  or  language 
impairments,  visual  impairments 
including  blindness,  serious  emotional 
disturbance,  orthopedic  impairments, 
autism,  traumatic  brain  injiu^,  other 
health  impairments,  specific  learning 
disabilities,  deaf-blindness,  or  multiple 
disabilities,  and  who,  by  reason  thereof, 
need  special  education  and  related 
services.  The  term  "children  with 
disabilities"  for  children  aged  3  to  5, 
inclusive,  may,  at  a  State's  discretion, 
include  children  experiencing 
developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
Physical  development,  cognitive 
development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and  who,  by  reason  Uiereof,  need 
special  education  and  related  services. 
Infants  and  toddlers  with  disabilities  are 
those  from  birth  to  three  years,  as 
identified  under  the  Part  H  Program 
(Individuals  with  Disabilities  Education 
Act)  in  their  State, 

(3)  Collaboration  and  collaborative 
relationships: 

(i)  With  other  agencies,  means 
planning  and  working  with  them  in 
order  to  improve,  share  and  augment 
services,  staff,  information  and  funds; 
and 

(ii)  With  parents,  means  working  in 
partnership  with  them. 

(4)  Contagious  means  capable  of  being 
transmitted  bom  one  person  to  another. 

(5)  Curriculum  means  a  written  plan 
that  includes: 

(i)  The  goals  for  children's 
development  and  learning; 

(ii)  Tne  experiences  through  which 
they  will  achieve  these  goals; 

(iii)  What  staff  and  parents  do  to  help 
children  achieve  these  goals;  and 

(iv)  The  materials  needed  to  support 
the  implementation  of  the  curriculum. 


The  cuniculum  is  consistent  with  the 
Head  Start  Program  Perfoimance 
Standards  and  is  based  on  sound  child 
development  principles  about  how 
children  grow  and  leani. 

(6)  Deficiency  means: 

(i)  An  area  or  areas  of  performance  in 
which  an  Early  Head  Start  or  Head  Start 
grantee  agency  is  not  in  compliance 
with  State  or  Federal  requirements, 
including  but  not  limited  to,  the  Head 
Start  Act  or  one  or  more  of  the 
regulations  imder  parts  1301, 1304. 
1305, 1306  or  1308  of  this  title  and 
which  involves: 

(A)  A  threat  to  the  health,  safety,  or 
civil  rights  of  children  or  staff; 

(B)  A  denial  to  parents  of  the  exercise 
of  their  full  roles  and  responsibilities 
related  to  program  governance; 

(C)  A  failure  to  perform  substantially 
the  requirements  related  to  Early 
Childhood  Development  and  Health 
Services,  Family  and  Community 
Partnerships,  or  Program  Design  and 
Management;  or 

(D)  The  misuse  of  Head  Start  grant 
funds. 

(ii)  The  loss  of  legal  status  or  financial 
viability,  as  defined  in  part  1302  of  this 
title,  loss  of  permits,  debarment  from 
receiving  Federal  grants  or  contracts  or 
the  improper  use  of  Federal  funds;  or 

(iii)  Any  other  violation  of  Federal  or 
State  requirements  including,  but  not 
limited  to,' the  Head  Start  Act  or  one  or 
more  of  the  regulations  under  parts 
1301, 1304, 1305,  1306  or  1308  of  this 
title,  and  which  the  grantee  has  shown 
an  unwillingness  or  inabihty  to  correct 
within  the  period  specified  by  the 
responsible  HHS  official,  of  which  the 
responsible  HHS  official  has  given  the 
grantee  written  notice  of  pursuant  to 
section  1304.61. 

(7)  Developmentally  appropriate 
means  any  behavior  or  experience  that 
is  appropriate  for  the  age  span  of  the 
children  and  is  implemented  with 
attention  to  the  different  needs, 
interests,  and  developmental  levels  and 
cultural  backgroimds  of  individual 
children. 

(8)  Early  Head  Start  program  means  a 
program  that  provides  low-income 
pregnant  women  and  families  with 
children  from  birth  to  age  3  with  family- 
centered  services  that  facilitate  child 
development,  support  parental  roles, 
and  promote  self-sufficiency. 

(9)  Family  means  for  the  purposes  of 
the  regulations  in  this  part  all  persons: 

(i)  Living  in  the  same  household  who 


are: 


(A)  Supported  by  the  income  of  the 
parent(s)  or  guardian(s)  of  the  child 
enrolling  or  participating  in  the 
program;  or 


57212     Federal  Regiater  /  Vol.  61.  No.  215  /  Tuesday,  November  5,  1996  /  Rules  and  Regulations 


(B)  RaUted  to  the  child  by  blood, 
marriage,  or  adoption;  or 

(ii)  Related  to  the  child  eiuolling  or 
participating  in  the  program  as  parents 
or  siblings,  by  blood,  marriage,  or 
adoption. 

(10)  Guardian  means  a  person  legally 
responsible  for  a  child. 

(11)  Health  means  medical,  dental, 
and  mental  well-being. 

(12)  Home  visitor  means  the  staff 
member  in  the  home-based  program 
option  assigned  to  work  with  parents  to 
provide  comprehensive  services  to 
children  and  their  families  through 
home  visits  and  group  socialization 
activities. 

(13)  Individualized  Family  Service 
Plan  (IFSP)  means  a  written  plan  for 
providing  early  intervention  services  to 
a  child  eUgible  under  Part  H  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA).  (See  34  CFR  303.340- 
303.346  for  regulations  concerning 
IFSPs.) 

(14)  Minimum  requirements  means 
that  each  Early  Head  Start  and  Head 
Start  grantee  must  demonstrate  a  level 
of  compliance  with  Federal  and  State 
requirements  such  that  no  deficiency,  as 
defined  in  this  part,  exists  in  its 
program. 

(15)  Policy  group  means  the  formal 
group  of  parents  and  community 
representatives  required  to  be 
estabhshed  by  the  agency  to  assist  in 
decisions  about  the  planning  and 
operation  of  the  program. 

(16)  Program  attendance  means  the 
actual  presence  and  participation  in  the 
program  of  a  child  enrolled  in  an  Early 
Head  Start  or  Head  Start  program. 

(17)  Referral  means  directing  an  Early 
Head  Start  or  Head  Start  child  or  family 
member(s)  to  an  appropriate  source  or 
resource  for  help,  treatment  or 
information. 

(18)  Staff  means  paid  adults  who  have 
responsibilities  related  to  children  and 
their  families  who  are  enrolled  in  Early 
Head  Start  or  Head  Start  programs. 

(19)  Teacher  means  an  adult  who  has 
direct  responsibility  for  the  care  and 
development  of  children  from  birth  to  5 
years  of  age  in  a  center-based  setting. 

(20)  Volunteer  means  an  unpaid 
person  who  is  trained  to  assist  in 
implementing  ongoing  program 
activities  on  a  regular  basis  under  the 
su{>ervision  of  a  staff  person  in  areas 
such  as  health,  education, 
transportation,  nutrition,  and 
management. 

(b)  In  addition  to  the  definitions  in 
this  section,  the  definitions  as  set  forth 
in  45  CFR  1301.2.  1302.2,  1303.2. 
1305.2,  1306.3,  and  1308.3  also  apply, 
as  used  in  this  part. 


Subpwt  B-E«1y  ChHdhood 


11304.20    CMM  haaMi  and  dewetopiMnlil 


(a)  Determining  child  health  status. 
(1)  In  collaboration  with  the  parents  and 
as  quickly  as  possible,  but  no  later  than 
90  calendar  days  (with  the  exception 
noted  in  paragraph  (a)(2)  of  this  section) 
from  the  child^s  entry  into  the  program 
(for  the  purposes  of  45  CFR 
1304.20(aKl).  45  CFR  1304.20(a)(2),  and 
45  CFR  1304.20(b)(1).  "entry"  means  the 
first  day  that  Early  Head  Start  or  Head 
Start  services  are  provided  to  the  child), 
grantee  and  delegate  agencies  must: 

(i)  Make  a  determination  as  to 
whether  or  not  each  child  has  an 
ongoing  source  of  continuous, 
accessible  health  care.  If  a  child  does 
not  have  a  source  of  ongoing  health 
care,  grantee  and  delegate  agencies  must 
assist  the  parents  in  accessing  a  source 
of  care; 

(ii)  Obtain  from  a  health  care 
professional  a  determination  as  to 
whether  the  child  is  up-to-date  on  a 
schedule  of  age  appropriate  preventive 
and  primary  health  care  which  includes 
medical,  dental  and  mental  health.  Such 
a  schedule  must  incorporate  the 
requirements  for  a  schedule  of  well 
child  care  utilized  by  the  Early  and 
Periodic  Screening.  Diagnosis,  and 
Treatment  (EPSDT)  program  of  the 
Medicaid  agency  of  the  State  in  which 
they  operate,  and  the  latest 
immunization  reconmiendations  issued 
by  the  Canters  for  Disease  Control  and 
Prevention,  as  well  as  any  additional 
recommendations  from  the  local  Health 
Services  Advisory  Committee  that  are 
based  on  prevalent  community  health 
problems: 

(A)  For  children  who  are  not  up-to- 
date  on  an  age-appropriate  schedule  of 
well  child  care,  grantee  and  delegate 
agencies  must  assist  parents  in  making 
the  necessary  arrangements  to  bring  the 
child  up-to-date; 

(B)  For  children  who  are  up-to-date 
on  an  age-appropriate  schedule  of  well 
child  care,  grantee  and  delegate  agencies 
must  ensure  that  they  continue  to  follow 
the  recommended  schedule  of  well 
child  care;  and 

(C)  Grantee  and  delegate  agencies 
must  establish  procedures  to  track  the 
provision  of  health  care  services. 

(iii)  Obtain  or  arrange  further 
diagnostic  testing,  examination,  and 
treatment  by  an  appropriate  licensed  or 
certified  professional  for  each  child 
with  an  observable,  known  or  suspected 
health  or  developmental  problem;  and 

(iv)  Develop  and  implement  a  follow- 
up  plam  for  any  condition  identified  in 


45  CFR  1304.20(aKlXii)  and  (iii)  so  that 
any  needed  treatment  has  begun. 

(2)  Grantee  and  delegate  agencies 
operating  programs  of  shorter  durations 
(90  days  or  less)  must  complete  the 
above  processes  and  those  in  45  CFR 
1304.20(b)(1)  within  30  calendar  days 
from  the  diild's  entiv  into  the  pnwram. 

(b)  Developmental,  sensory,  ana 
behavioral  screening.  (1)  In 
collaboration  with  each  child's  parent, 
and  within  45  calendar  days  of  the 
child's  entry  into  the  program,  grantee 
and  delegate  agencies  must  perform  or 
obtain  linguistically  and  age  appropriate 
developmental,  sensory  and  behavioral 
screenings  of  motor,  language,  social, 
cognitive,  perceptual,  and  emotional 
skills  (see  45  CFR  1308.6(b)(3)  for 
additional  information).  To  the  greatest 
extent  possible,  these  screenings  must 
be  sensitive  to  the  child's  cultural 
backgroimd. 

(2)  Grantee  and  delegate  agencies 
must  obtain  direct  guidance  from  a 
mental  health  or  child  development 
professional  on  how  to  use  the  findings 
to  address  identified  needs. 

(3)  Grantee  and  delegate  agencies 
must  utilize  multiple  sources  of 
information  on  all  aspects  of  each 
child's  development  and  behavior, 
including  input  from  family  members, 
teachers,  and  other  relevant  staff  who 
are  famiUar  with  the  child's  typical 
behavior. 

(c)  Extended  follow-up  and  treatment 
(1)  Grantee  and  delegate  agencies  must 
establish  a  system  of  ongoing 
conununication  with  the  parents  of 
children  with  identified  health  needs  to 
faciUtate  the  implementation  of  the 
follow-up  plan. 

(2)  Grantee  and  delegate  agencies 
must  provide  assistance  to  the  parents, 
as  needed,  to  enable  them  to  learn  how 
to  obtain  any  prescribed  medications, 
aids  or  equipment  for  medical  and 
dental  conditions. 

(3)  Dental  follow-up  and  treatment 
must  include: 

(i)  Fluoride  supplements  and  topical 
fluoride  treatments  as  recommended  by 
dental  professionals  in  commimities 
where  a  lack  of  adequate  fluoride  levels 
has  been  determined  or  for  every  child 
with  moderate  to  severe  tooth  decay; 

and 

(ii)  Other  necessary  preventive 
measures  and  further  dental  treatment 
as  recommended  by  the  dental 
professional. 

(4)  Grantee  and  delegate  agencies 
must  assist  with  the  provision  of  related 
services  addressing  health  concerns  in 
accordance  with  the  Individualized 
Education  Program  and  the 
Individualized  Family  Service  Plan 
(IFSP). 
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(5)  Early  Head  Start  and  Head  Start 
funds  may  be  used  for  professional 
medical  and  dental  services  when  no 
other  source  of  funding  is  available. 
When  Early  Head  Start  or  Head  Start 
funds  are  used  for  such  services,  grantee 
and  delegate  agencies  must  have  written 
dociunentation  of  their  efforts  to  access 
other  available  sources  of  funding 
(d)  Ongoing  care.  In  addition  to 
assiuing  children's  participation  in  a 
schedule  of  well  child  care,  as  described 
in  §  1304.20(a)  of  this  part,  grantee  and 
delegate  agencies  must  implement 
ongoing  procedures  by  which  Early 
Head  Start  and  Head  Start  staff  can 
identify  any  new  or  recurring  medical, 
dental,  or  developmental  concerns  so 
that  they  may  quickly  make  appropriate 
referrals.  These  procedures  must 
include:  periodic  observations  and 
recordings,  as  appropriate,  of  individual 
children's  developmental  progress, 
changes  in  physical  appearance  (e.g., 
signs  of  injury  or  illness)  and  emotional 
and  behavioral  patterns.  In  addition, 
these  procedures  must  include 
observations  from  parents  and  staff. 

(e)  Involving  parents.  In  conducting 
the  process,  as  described  in  §§  1304.20 
(a),  (b).  and  (c),  and  in  making  all 
possible  efforts  to  ensure  that  each  child 
is  enrolled  in  and  receiving  appropriate 
health  care  services,  grantee  and 
delegate  agencies  must: 

(if  Consult  with  parents  immediately 
when  child  health  or  developmental 
problems  are  suspected  or  identified; 

(2)  Familiarize  parents  with  the  use  of 
and  rationale  for  all  health  and 
developmental  procedures  administered 
through  the  program  or  by  contract  or 
agreement,  and  obtain  advance  parent  or 
guardian  authorization  for  such 
procedures.  Grantee  and  delegate 
agencies  also  must  ensure  that  the 
results  of  diagnostic  and  treatment 
procedures  and  ongoing  care  are  shared 
with  and  understood  by  the  parents; 

(3)  Talk  with  parents  about  how  to 
familiarize  their  children  in  a 
developmentally  appropriate  way  and 
in  advance  about  all  of  the  procedures 
they  will  receive  while  em-oUed  in  the 

(^Assist  parents  in  accordance  with 
45  CFR  1304.40(f)(2)  (i)  and  (ii)  to  enroll 
and  participate  in  a  system  of  ongoing 
family  health  care  and  encourage 
parents  to  be  active  partners  in  their 
children's  health  care  process;  and 

(5)  If  a  parent  or  other  legally 
responsible  adult  refuses  to  give 
authorization  for  health  services, 
grantee  and  delegate  agencies  must 
maintain  written  documentation  of  the 

refusal. 

(f)  Individualization  of  the  program. 
(1)  Grantee  and  delegate  agencies  must 


use  the  informatitm  from  the 
developmental,  sensory,  and  behavioral 
screenings,  the  ongoing  observations, 
medical  and  dentid  evaJuations  and 
treatments,  and  insights  from  the  child's 
parents  to  help  staff  and  parents 
determine  how  the  program  can  best 
respond  to  each  child's  individual 
characteristics,  strengths  and  needs. 

(2)  To  support  individualization  for 
children  with  disabilities  in  their 
programs,  grantee  and  delegate  agencies 
must  assure  that: 

(i)  Services  for  infants  and  toddlers 
with  disabilities  and  their  families 
support  the  attainment  of  the  expected 
outcomes  contained  in  the 
Individualized  Family  Service  Plan 
(IFSP)  for  children  identified  under  the 
infants  and  toddlers  with  disabilities 
program  (Part  H)  of  the  Individuals  with 
Disabilities  EducaticNi  Act,  as 
implemented  by  their  State  or  Tribal 
government; 

(ii)  Enrolled  families  with  infants  and 
toddlers  suspected  of  having  a  disabiUty 
are  promptly  referred  to  the  local  early 
intervention  agency  designated  by  the 
State  Part  H  plan  to  coordinate  any 
needed  evaluations,  determine 
eligibility  for  Part  H  services,  and 
coordinate  the  development  of  an  IFSP 
for  children  determined  to  be  eligible 
under  the  guidelines  of  that  State's 
program.  Grantee  and  delegate  agencies 
must  support  parent  participation  in  the 
evaluation  and  IFSP  development 
process  for  infants  and  toddlers  enrolled 
in  their  program; 

(iii)  They  participate  in  and  support 
efforts  for  a  smooth  and  effective 
transition  for  children  who.  at  age  three, 
will  need  to  be  considered  for  services 
for  preschool  age  children  with 
disabilities;  and 

(iv)  They  participate  in  the 
development  and  implementation  of  the 
Individuali2»d  Education  Program  (lEP) 
for  preschool  age  children  with 
disabilities,  consistent  with  the 
requirements  of  45  CFR  1308.19. 

§  1 304.21    Education  and  early  childhood 
devetopment 

(a)  Child  development  and  education 
approach  for  all  children.  (1)  In  order  to 
help  children  gain  the  skills  and 
confidence  necessary  to  be  prepared  to 
succeed  in  their  present  environment 
and  with  later  responsibilities  in  school 
and  life,  grantee  and  delegate  agencies' 
approach  to  child  development  and 
education  must: 

(i)  Be  developmentally  and 
linguistically  appropriate,  recognizing 
that  children  have  individual  rates  of 
development  as  well  as  individual 
interests,  temperaments,  languages, 


cultural  backgrounds,  and  learning 
styles; 

(ii)  Be  inclusive  of  children  with 
disabilities,  consist«it  with  their 
Individualized  Family  Service  Plan 
(IFSP)  or  Individualized  Education 
Program  (lEP)  (see  45  CFR  1308.19); 

(in)  Provide  an  environment  of 
acceptance  that  supports  and  respects 
gender,  culture,  language,  ethnicity  and 
family  composition; 

(iv)  Provide  a  balanced  daily  program 
of  child-initiated  and  adult-directed 
activities,  including  individual  and 
small  group  activities;  and 

(v)  Allow  and  enable  children  to 
independenUy  use  toilet  fecilities  when 
it  is  developmentally  appropriate  and 
when  efforts  to  encourage  toilet  training 
are  supported  by  the  parents. 

(2)  Parents  must  be: 

(i)  Invited  to  become  integrally 
involved  in  the  development  of  the 
program's  curriculum  and  approach  to 
child  development  and  education; 

(ii)  Provided  opportunities  to  increase 
their  child  observation  skills  and  to 
share  assessments  with  staff  that  will 
help  plan  the  learning  experiences;  and 

(iii)  Encouraged  to  participate  in  staff- 
parent  conferences  and  home  visits  to 
discuss  their  child's  development  and 
education  (see  45  CFR  1304.40(e)(4)  and 
45  CFR  1304.40(i)(2)). 

(3)  Grantee  and  delegate  agencies 
must  support  social  and  emotional 
development  by: 

(i)  Encouraging  development  which 
enhances  each  child's  strengths  by: 

(A)  Building  trust; 

(B)  Fostering  independence; 

(C)  Encouraging  self-control  by  setting 
clear,  consistent  limits,  and  having 
realistic  expectations; 

(D)  Encouraging  respect  for  the 
feelings  and  rights  of  others;  and 

(E)  Supporting  and  respecting  the 
home  language,  culture,  and  family 
composition  of  each  child  in  ways  that 
support  the  child's  health  and  well- 
being;  and 

(ii)  Planning  for  routines  and 
transitions  so  that  they  occur  in  a 
timely,  predictable  and  unrushed 
manner  according  to  each  child's  needs. 

(4)  Grantee  and  delegate  agencies 
must  provide  for  the  development  of 
each  child's  cognitive  and  language 
skills  by: 

(i)  Supporting  each  child's  learning, 
using  various  strategies  including 
experimentation,  inquiry,  observation, 
play  and  exploration; 

(ii)  Ensuring  opportunities  for  creative 
self-expression  through  activities  such 
as  art,  music,  movement,  and  dialogue; 

(iii)  Promoting  interaction  and 
language  use  among  children  and 
between  children  and  adults;  and 
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(iv)  Supporting  emerging  literacy  and 
numeracy  development  through 
materials  and  activities  according  to  the 
developmental  level  of  each  child. 

(5)  In  canter-based  settings,  grantee 
and  delegate  agencies  must  promote 
each  child's  physical  development  by: 
(i)  Providing  sufficient  time,  indoor 
and  outdoor  space,  equipment, 
materials  and  aduk  guidance  for  active 
play  and  movement  that  support  the 
development  of  gross  motor  skills; 

(ii)  Providing  appropriate  time,  space, 
equipment,  materials  and  adult 
guidance  for  the  development  of  fine 
motor  skills  according  to  each  child's 
developmental  level;  and 

(iii)  Providing  an  appropriate 
environment  and  adult  guidance  for  the 
participation  of  children  with  special 
needs. 

(6)  In  home-based  settings,  grantee 
and  delegate  agencies  must  encourage 
parents  to  appreciate  the  importance  of 
physical  development,  provide 
opportunities  for  children's  outdoor  and 
indoor  active  play,  and  guide  children 
in  the  safe  use  of  equipment  and 
materials. 

(b)  Child  development  and  education 
approach  for  infants  and  toddlers.  (1) 
&antee  and  delegate  agencies'  program 
of  services  for  infants  and  toddlers  must 
encourage  (see  45  CFR  1304.3(a)(5)): 

(i)  The  development  of  secure 
relationships  in  out-of-home  care 
settings  for  infants  and  toddlers  by 
having  a  limited  number  of  consistent 
teachers  over  an  extended  period  of 
time.  Teachers  must  demonstrate  an 
understanding  of  the  child's  family 
c\ilt\ire  and,  whenever  possible,  speak 
the  child's  language  (see  45  CFR 
1304.52(g)(4)): 

(ii)  Triist  and  emotional  security  so 
that  each  child  can  explore  the 
environment  according  to  his  or  her 
developmental  level;  and 

(iii)  Opportimities  for  each  child  to 
explore  a  variety  of  sensory  and  motor 
experiences  with  support  and 
stimulation  from  teachers  and  family 
members. 

(2)  Grantee  and  delegate  agencies 
must  support  the  social  and  emotional 
development  of  infiants  and  toddlers  by 
promoting  an  environment  that: 

(i)  Encourages  the  development  of 
self-awareness,  autonomy,  and  self- 
expression;  and 

(ii)  Supports  the  emerging 
communication  skills  of  infants  and 
toddlers  by  providing  daily 
opportunities  for  each  child  to  interact 
with  others  and  to  express  himself  or 
herself  freely. 

(3)  Grantee  and  delegate  agencies 
must  promote  the  physical  development 
of  infants  and  toddlers  by: 


(i)  Supporting  the  development  of  the 
physical  skills  of  infants  and  toddlers 
including  gross  motm-  skills,  such  as 
grasping,  pulling,  pushing,  crawling, 
walking,  and  climbing;  and 

(ii)  Creating  opportunities  for  fine 
motor  development  that  encourage  the 
control  and  coordination  of  smajj. 
specialized  motions,  using  the  eyes, 
mouth,  hands,  and  feet. 

(c)  Child  development  and  education 
approach  for  preschoolers.  (1)  Grantee 
and  delegate  agencies,  in  collaboration 
with  the  parents,  must  implement  a 
curriculum  (see  45  QfR  1304.3(a)(5)) 
that: 

(i)  Supports  each  child's  individual 
pattern  of  development  and  learning; 
.  (ii)  Provides  for  the  development  of 
cognitive  skills  by  encoiuaging  each 
child  to  organize  his  or  her  experiences, 
to  understand  concepts,  and  to  develop 
age  appropriate  literacy,  numeracy, 
reasoning,  problem  solving  and 
decision-making  skills  which  form  a 
foundation  for  school  readiness  and 
later  school  success; 

(iii)  Integrates  all  educational  aspects 
of  the  health,  nutrition,  and  mental 
health  services  into  program  activities; 

(iv)  Ensures  that  the  program 
enviroiunent  helps  children  develop 
emotional  sectuity  and  facility  in  social 
relationships: 

(v)  Enhances  each  child's 
understanding  of  self  as  an  individual 
and  as  a  member  of  a  group; 

(vi)  Provides  each  ciild  with 
opportunities  for  success  to  help 
develop  feelings  of  competence,  self- 
esteem,  and  positive  attitudes  toward 
learning;  and 

(vii)  Provides  individiial  and  small 
group  experiences  both  indoors  and 
outdoors. 

(2)  Staff  must  use  a  variety  of 
strategies  to  promote  and  support 
children's  learning  and  developmental 
progress  based  on  the  observations  and 
ongoing  assessment  of  each  child  (see 
45  CFR  1304.20(b).  1304.20(d).  and 
1304.20(e)). 

fl90«^    ChiM  health  and  aafety. 

(a)  Health  emergency  procedures. 
Grantee  and  delegate  agencies  operating 
center-based  programs  must  establish 
and  implement  policies  and  procedures 
to  respond  to  medical  and  dental  health 
emergencies  with  which  all  staff  are 
familiar  and  trained.  At  a  minimum, 
these  policies  and  procedures  must 
include: 

(1)  Posted  policies  and  plans  of  action 
for  emergencies  that  require  rapid 
response  on  the  part  of  staff  (e.g.,  a  child 
choking)  or  immediate  medical  or 
dental  attention; 

(2)  Posted  locations  and  telephone 
numbers  of  emergency  response 


systems.  Up-to-date  family  contact 
information  and  authorization  for 
emeisency  care  for  each  child  must  be 
readily  available: 

(3)  Posted  emergency  evacuation 
routes  and  other  safisty  procedures  for 
emergencies  (e.g.,  fire  or  weather- 
related)  which  are  practiced  regularly 
(see  45  CFR  1304.53  for  additional 
information); 

(4)  Methods  of  notifying  parents  in 
the  event  of  an  emergency  involving 
their  child;  and 

(5)  Established  methods  for  handling 
cases  of  suspected  or  known  child  abuse 
and  neglect  that  are  in  compliance  with 
applicable  Federal.  State,  or  Tribal  laws. 

(b)  Conditions  of  short-term  exclusion 
and  admittance.  (1)  Grantee  and 
delegate  agencies  must  temporarily 
exclude  a  child  with  a  diort-term  injury 
or  an  acute  or  short-term  contagious 
illness,  that  cannot  be  readily 
accommodated,  from  program 
participation  in  center-based  activities 
or  group  experiences,  but  only  for  that 
generally  short-teim  period  when 
keeping  the  child  in  care  poses  a 
significant  risk  to  the  he«hh  or  safety  of 
the  child  or  anyone  in  contact  with  the 
child. 

(2)  Grantee  and  delegate  agencies 
must  not  deny  program  admission  to 
any  child,  nor  exclude  any  enrolled 
child  from  program  participation  for  a 
long-term  period,  solely  on  the  basis  of 
his  or  her  health  care  needs  or 
medication  requirements  unless  keeping 
the  child  in  care  poses  a  significant  risk 
to  the  health  or  safety  of  the  child  or 
anyone  in  contact  with  the  child  and  the 
■  risk  cannot  be  eliminated  or  reduced  to 
an  acceptable  level  through  reasonable 
modifications  in  the  grantee  or  delegate 
agency's  policies,  practices  or 
procedures  or  by  providing  appropriate 
auxiliary  aids  which  would  enable  the 
child  to  participate  without 
fundamentally  altering  the  nature  of  the 
prooam. 

(3)  Grantee  and  delegate  agencies 
must  request  that  parents  inform  them 
of  any  health  or  safety  needs  of  the  child 
that  the  program  may  be  required  to 
address.  Pr^rams  must  share 
information,  as  necessary,  with 
appropriate  staff  regarding 
accommodations  needed  in  accordance 
with  the  program's  confidentiality 
policy. 

(c)  Medication  administration. 
Grantee  and  delegate  agencies  must 
establish  and  maintjiin  written 
procedures  regarding  the 
administration,  handling,  and  stcHage  of 
medication  for  every  child.  Grantee  and 
delegate  agencies  may  modify  these 
procedures  as  necessary  to  satisfy  State 
or  Tribal  laws,  but  only  where  such 
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laws  are  consistent  with  Federal  laws. 
The  procedures  must  include: 

(1)  Labeling  and  storing,  under  lock 
and  key,  and  refrigerating,  if  necessary, 
all  mediqations.  including  those 
required  for  staff  and  volunteers; 

(2)  Designating  a  trained  staff 
members)  or  school  nurse  to 
administer,  handle  and  store  child 
medications; 

(3)  Obtaining  physicians'  instructions 
and  written  parent  or  guardian 
authorizations  for  all  medications 
administered  by  staff; 

(4)  Maintaining  an  individual  record 
of  all  medications  dispensed,  and 
reviewing  the  record  regularly  with  the 
child's  parents; 

(5)  Recording  changes  in  a  child's 
behavior  that  have  implications  for  drug 
dosage  or  type,  and  assisting  parents  in 
communicating  with  their  physician 
regarding  the  effect  of  the  medication  on 
the  child;  and 

(6)  Ensuring  that  appropriate  staff 
members' can  demonstrate  proper 
techniques  for  administering,  handling, 
and  storing  medication,  including  the 
use  of  any  necessary  equipment  to 
administer  medication. 

(d)  Injury  prevention.  Grantee  and 
delegate  agencies  must: 

(1)  Ensure  that  staff  and  volunteers 
can  demonstrate  safety  practices;  and 

(2)  Foster  safety  awareness  among 
children  and  parents  by  incorporating  it 
into  child  and  parent  activities. 

(e)  Hygiene.  (1)  Staff,  volunteers,  and 
children  must  wash  their  hands  with 
soap  and  running  water  at  least  at  the 
following  times: 

(i)  After  diapering  or  toilet  use; 

(ii)  Before  food  preparation,  handling, 
consumption,  or  any  Other  food-related 
activity  (e.g.,  setting  the  table); 

(iii)  Whenever  hands  are 
contaminated  with  blood  or  other  bodily 
fluids;  and 

(iv)  After  handling  pets  or  other 
animals. 

(2)  Staff  and  volunteers  must  also 
wash  their  hands  with  soap  and  running 
water: 

(i)  Before  and  after  giving 
medications: 

(ii)  Before  and  after  treating  or 
bandaging  a  woimd  (nonporous  gloves 
should  be  worn  if  there  is  contact  with 
blood  or  blood-containing  body  fluids); 
and 

(iii)  After  assisting  a  child  with  toilet 
use. 

(3)  Nonporous  (e.g.,  latex)  gloves  must 
be  worn  by  staff  when  they  are  in 
contact  with  spills  of  blood  or  other 
visibly  bloody  bodily  fluids. 

(4)  Spills  of  bodily  fluids  (e.g..  urine, 
feces,  blood,  saliva,  nasal  discharge,  eye 
discharge  or  any  fluid  discharge)  must 


be  cleaned  and  disinfected  immediately 
in  keeping  with  professionally 
establishKl  guidelines  (e.g.,  standards  of 
the  Occupational  Safety  Health 
Administration,  U.S.  I)epartment  of 
Labor).  Any  tools  and  equipment  used 
to  clean  spills  of  bodily  fluids  must  be 
cleaned  and  disinfected  immediately. 
Other  blood-contaminated  materials 
miist  be  disposed  of  in  a  plastic  bag 
with  a  secure  tie. 

(5)  Grantee  and  delegate  agencies 
must  adopt  sanitation  and  hygiene 
procedures  for  diapering  that  adequately 
protect  the  health  and  safety  of  children 
served  by  the  praigram  and  staff.  Grantee 
and  delegate  agencies  must  ensure  that 
staff  properly  conduct  these  procedures. 

(6)  Potties  that  are  utilized  in  a  center- 
based  program  must  be  emptied  into  the 
toilet  and  cleaned  and  disinfected  after 
each  use  in  a  utility  sink  used  for  this 
purpose. 

(7)  Grantee  and  delegate  agencies 
operating  programs  for  infants  and 
toddlers  must  space  cribs  and  cots  at 
least  three  feet  apart  to  avoid  spreading 
contagious  illness  and  to  allow  for  easy 
access  to  each  child. 

(f)  First  aid  kits.  (1)  Readily  available, 
well-supplied  first  aid  kits  appropriate 
for  the  ages  served  and  the  program  size 
must  be  maintained  at  each  facility  and 
available  on  outings  away  from  the  site. 
Each  kit  must  be  accessible  to  staff 
members  at  all  times,  but  must  be  kept 
out  of  the  reach  of  children. 

(2)  First  aid  kits  must  be  restocked 
after  use,  and  an  inventory  must  be 
conducted  at  regular  intervals. 

§1304^    CMM  nutrition. 

(a)  Identification  of  nutritional  needs. 
Staff  and  bmilies  must  work  together  to 
identify  each  child's  nutritional  needs, 
taking  into  accoimt  staff  and  family 
disci^ons  concerning: 

(1)  Any  relevant  nutrition-related 
assessment  data  (height,  weight, 
hemoglobin/hematocrit)  obtained  under 
45  CFR  1304.20(a); 

(2)  Information  about  femily  eating 
patierns,  including  cultural  preferences, 
special  dietary  requirements  for  each 
child  vdth  nutrition-related  health 
problems,  and  the  feeding  requirements 
of  infents  and  toddlers  and  each  child 
with  disabilities  (see  45  CFR  1308.20); 

(3)  For  infants  and  toddlers,  current 
feeding  schedules  and  amotmts  and 
types  of  food  provided,  including 
whether  breast  milk  or  formula  and 
baby  food  is  used;  meal  patterns;  new 
foods  introduced;  food  intolerances  and 
preferences;  voiding  patterns;  and 
observations  related  to  developmental 
changes  in  feeding  and  nutrition.  This 
information  must  be  shared  with 
parents  and  updated  regularly;  and 


(4)  Information  about  major 
commimity  nutritional  issues,  as 
identified  through  the  Community 
Assessment  or  by  the  Health  Services 
Advisory  Committee  or  the  local  health 
department. 

(b)  Nutritional  services.  (1)  Grantee 
and  delegate  agencies  must  design  and 
implement  a  nutrition  program  that 
meets  the  nutritional  needs  and  feeding 
requirements  of  each  child,  including 
those  with  special  dietary  needs  and 
children  with  disabilities.  Also,  the 
nutrition  program  must  serve  a  variety 
of  foods  which  consider  cultural  and 
ethnic  preferences  and  which  broaden 
the  child's  food  experience. 

(i)  All  Early  Head  Start  and  Head  Start 
grantee  and  delegate  agencies  must  use 
funds  from  USDA  Food  and  Consimier 
Services  Child  Nutrition  Programs  as 
the  primary  source  of  paymetit  for  meal 
services.  Early  Head  Start  and  Head 
Start  funds  may  be  used  to  cover  those 
allowable  costs  not  covered  by  tbe 
USDA. 

(ii)  Each  child  in  a  part-day  center- 
based  setting  must  receive  meals  and 
snacks  that  provide  at  least  ^h  of  the 
child's  daily  nutritional  needs.  Each 
child  in  a  center-based  full-day  program 
must  receive  meals  and  snadcs  that 
provide  ^h  to  ^h  of  the  child's  daily 
nutritional  needs,  depending  upon  the 
length  of  the  program  daj* 

(iii)  All  children  in  morning  center- 
based  settings  who  have  not  received 
breakfast  at  the  time  they  arrive  at  the 
Early  Head  Start  or  Head  Start  program 
must  be  served  a  nourishing  breakfast. 

(iv)  Each  infant  and  toddler  in  center- 
based  settings  must  receive  food 
appropriate  to  his  or  her  nutritional 
needs,  developmental  readiness,  and 
feeding  skills,  as  recommended  in  the 
USDA  meal  pattern  or  nutrient  standard 
menu  plaiming  requirements  outlined 
in  7  CFR  parts  210,  220,  and  226. 

(v)  For  3-  to  5-year-olds  in  center- 
based  settings,  the  quantities  and  kinds 
of  food  served  must  conform  to 
recommended  serving  sizes  and 
minimvun  standards  for  meal  patterns 
recommended  in  the  USDA  meal 
pattern  or  nutrient  standard  menu 
planning  requirements  outlined  in  7 
CFR  parts  210,  220,  and  226. 

(vi)  For  3-  to  5-year-olds  in  center- 
based  settings  or  other  Head  Start  group 
experiences,  foods  served  must  be  high 
in  nutrients  and  low  in  fet,  sugar,  and 
salt. 

(vii)  Meal  and  snack  periods  in 
center-based  settings  must  be 
appropriately  schedided  and  adjusted, 
where  necessary,  to  ensure  that 
individual  needs  are  met.  Infants  and 
yoimg  toddlers  who  need  it  must  be  fed 
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"on  demand"  to  the  extent  possible  or 
at  appropriate  intervals. 

(2)  Grantee  and  delegate  agencies 
opnating  home-based  program  options 
must  provide  appropriate  snacks  and 
meals  to  each  child  during  group 
sodahzation  activities  (see  45  CFR 
1306.33  for  information  regarding  home- 
based  group  socialization). 

(3)  Staff  must  promote  effiBctive  dental 
hygiene  among  children  in  conjunction 
with  meals. 

(4)  Parents  and  appropriate 
community  agencies  must  be  involved 
in  planning,  implementing,  and 
evaluating  the  agencies'  nutritional 
services. 

(c)  Meal  service.  Grantee  and  delegate 
agencies  must  ensure  that  nutritional 
services  in  center-based  settings 
contribute  to  the  development  and 
socialization  of  enrolled  children  by 
providing  that: 

(1)  A  variety  of  food  is  served  which 
broadens  each  child's  food  experiences; 

(2)  Food  is  not  used  as  punishment  or 
reward,  and  that  each  child  is 
encotiraged.  but  not  forced,  to  eat  or 
taste  his  or  her  food; 

(3)  Sufficient  time  is  allowed  for  each 
child  to  eat: 

(4)  All  toddlers  and  preschool 
children  and  assigned  classroom  staff, 
including  volunteers,  eat  together  family 
style  and  share  the  same  menu  to  the 
extent  f>os8ible; 

(5)  Infants  are  held  while  being  fed 
and  are  not  laid  down  to  sleep  with  a 
bottle; 

(6)  Medically-based  diets  or  other 
dietary  requirements  are 
accommodated;  and 

(7)  As  developmentally  appropriate, 
opportunity  is  provided  for  the 
involvement  of  children  in  food-related 
activities. 

(d)  Family  assistance  with  nutrition. 
Parent  education  activities  must  include 
opportimities  to  assist  individual 
faznilies  with  food  preparation  and 
nutritional  sidlls. 

(e)  Food  safety  and  sanitation.  (1) 
Grantee  and  delegate  agencies  must  post 
evidence  of  compliance  with  all 
appUcable  Federal.  State,  Tribal,  and 
local  food  safety  and  sanitation  laws, 
including  those  related  to  the  storage, 
preparation  and  service  of  food  and  the 
health  of  food  handlers.  In  addition, 
agencies  must  contract  only  with  food 
service  vendors  that  are  licensed  in 
accordance  with  State,  Tribal  or  local 
laws. 

(2)  For  programs  serving  infants  and 
toddlers,  facilities  must  be  available  for 
the  proper  storage  and  handhng  of 
breast  milk  and  formula. 


11304^4    ChlW  imntai  hMlth. 

(a)  Mental  health  services.  (1)  Grantee 
and  delegate  agencies  nuist  work 
collaboratively  with  parents  (see  45  CFR 
1304.40(f)  for  issues  related  to  parent 
education)  by: 

(i)  Sohdting  parental  information, 
observations,  and  concerns  about  their 
child's  mental  health; 

(ii)  Sharing  staff  observations  of  their 
child  and  discussing  and  anticipating 
with  parents  their  child's  behavior  and 
development,  including  separation  and 
attachment  issues; 

(iii)  Discussing  and  identifying  with 
parents  appropriate  responses  to  their 
child's  behaviors; 

(iv)  Discussing  how  to  strengthen 
niutiuing,  supportive  environments  and 
relationships  in  the  home  and  at  the 
program; 

(v)  Helping  parents  to  better 
understand  mental  health  issues;  and 

(vi)  Supporting  parents'  participation 
in  any  naisded  mental  healUi 
interventions. 

(2)  Grantee  and  delegate  agencies 
must  secure  the  services  of  mental 
health  professionals  on  a  schedule  of 
sufficient  frequency  to  enable  the  timely 
and  effiactive  identification  of  and 
intervention  in  family  and  staff 
concerns  about  ^  child's  mental  health; 
and 

(3)  Mental  health  program  services 
must  include  a  regular  schedule  of  on- 
site  mental  health  consultation 
involving  the  mental  health 
professional,  program  staff,  and  parents 
on  how  to: 

(i)  Design  and  implement  program 
practices  responsive  to  the  identified 
behavioral  and  mental  health  concerns 
of  an  individual  child  or  group  of 
children; 

(ii)  Promote  children's  mental 
wellness  by  providing  group  and 
individual  staff  and  parent  education  on 
mental  health  issues; 

(iii)  Assist  in  providing  special  help 
for  children  with  atypical  behavior  or 
development;  and 

(iv)  Utihze  other  community  mental 
health  resources,  as  needed. 

Subpart  C— Family  and  Community 
Partnershlpa 

f  1304.40    Family  partMrahlpa. 

(a)  Family  goal  setting.  (1)  Grantee 
and  delegate  agencies  must  engage  in  a 
process  of  collaborative  partnership- 
building  with  parents  to  establish 
mutual  trust  and  to  identiiy  family 
goals,  strengths,  and  necessary  services 
and  other  supports.  This  process  must 
be  initiated  as  early  after  enrollment  as 
possible  and  it  must  take  into 
consideration  each  family's  readiness 


and  willingness  to  participate  in  the 
process. 

(2)  As  part  of  this  ongoing 
j>artnership.  grantee  and  delegate 
agencies  must  offer  parents 
opportunities  to  develop  and  implement 
individualized  Family  Partnership 
Agreements  that  describe  family  goals, 
responsibihties.  timetables  and 
strategies  for  achieving  these  goals  as 
well  as  progress  in  achieving  them.  In 
home-based  program  options,  this 
Agreement  must  include  the  above 
information  as  well  as  the  specific  roles 
of  parents  in  home  visits  and  group 
socialization  activities  (see  45  CFR 
1306.33(b)). 

(3)  To  avoid  duplication  of  effort,  or 
conflict  with,  any  preexisting  family 
plans  developed  between  other 
programs  and  the  Early  Head  Start  or 
Head  Start  family,  the  Family 
Partnership  Agreement  must  take  into 
account,  and  build  upon  as  appropriate, 
information  obtained  from  the  family 
and  other  community  agencies 
concerning  preexisting  family  plans. 
Grantee  and  delegate  agencies  must 
coordinate,  to  the  extent  possible,  with 
families  and  other  agencies  to  support 
the  accomplishment  of  goals  in  the 
preexisting  plans. 

(4)  A  variety  of  opportunities  must  be 
created  by  grantee  and  delegate  agencies 
for  interaction  with  parents  throughout 
the  year. 

(5)  Meetings  and  interactions  with 
fiunilies  must  be  respectful  of  each 
family's  diversity  and  cultural  and 
ethnic  background. 

(b)  Accessing  community  services  and 
resources.  (1)  Oantee  and  delegate 
agencies  must  work  collaboratively  with 
all  participating  parents  to  identify  and 
continually  access,  either  directly  or 
through  refarrals,  services  and  resources 
that  are  responsive  to  each  family's 
interests  and  goals,  including: 

(i)  Emergency  or  crisis  assistance  in 
areas  such  as  food,  housing,  clothing, 
and  transportation; 

(ii)  Education  and  other  appropriate 
interventions,  including  opportunities 
for  parents  to  participate  in  counseling 
programs  or  to  receive  information  on 
mental  health  issues  that  place  families 
at  risk,  such  as  substance  abuse,  child 
abuse  and  neglect,  and  domestic 
violence;  and 

(iii)  Opportunities  for  continuing 
education  and  employment  training  and 
other  employment  services  through 
formal  and  informal  networks  in  the 
community. 

(2)  Grantee  and  delegate  agencies 
must  follow-up  with  each  family  to 
determine  whether  the  kind,  quality, 
and  timeliness  of  the  services  received 
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through  referrals  met  the  families' 
expectations  and  circumstances. 

(c)  Services  to  pregnant  women  who 
are  enrolled  in  programs  serving 
pregncmt  women,  infants,  and  toddlers. 
(1)  Early  Head  Start  grantee  and  delegate 
agencies  must  assist  pregnant  women  to 
access  comprehensive  prenatal  and 
postparttmi  care,  through  referrals, 
immediately  after  enrollment  in  the 
program.  This  care  must  include: 

(ijEarly  and  continuing  risk 
assessments,  which  include  an 
assessment  of  nutritional  statxis  as  well 
as  nutrition  counseling  and  food 
assistance,  if  necessary: 

(ii)  Health  promotion  and  treatment, 
including  medical  and  dental 
examinations  on  a  schedule  deemed 
appropriate  by  the  attending  health  care 
providers  as  early  in  the  pregnancy  as 
possible;  and 

(iii)  Mental  health  interveations  and 
foUow-up.  including  substance  abuse 
prevention  and  treatment  services,  as 
needed. 

(2)  Grantee  and  delegate  agencies 
must  provide  pregnant  women  and 
other  family  members,  as  appropriate, 
with  prenatal  education  on  fetal 
development  (including  risks  from 
smoking  and  alcohol),  labor  and 
delivery,  and  postpartiun  recovery 
(includiing  maternal  depression). 

(3)  Grantee  and  delegate  agencies 
must  provide  information  on  the 
benefits  of  breast  feeding  to  all  pregnant 
and  nursing  mothers.  For  those  who 
choose  to  breast  feed  in  center-based 
programs,  arrangements  must  be 
provided  as  necessary. 

(d)  Parent  involvement— general.  (1) 
In  addition  to  involving  parents  in 
program  policy-making  and  operations 
(see  45  CFR  1304.50).  grantee  and 
delegate  agencies  must  provide  parent 
involvement  and  education  activities 
that  are  responsive  to  the  ongoing  and 
expressed  needs  of  the  parents,  both  as 
individuals  and  as  members  of  a  group. 
Other  community  agencies  should  be 
encouraged  to  assist  in  the  planning  and 
implementation  of  such  programs. 

(2)  Early  Head  Start  and  Head  Start 
settings  must  be  open  to  parents  during 
all  program  hours.  Parents  must  be 
welcomed  as  visitors  and  encouraged  to 
observe  children  as  often  as  possible 
and  to  participate  with  children  in 
group  activities.  The  participation  of 
parents  in  any  program  activity  must  be 
volimtary,  and  must  not  be  required  as 
a  condition  of  the  child's  enrollment. 

(3)  Grantee  and  delegate  agencies 
must  provide  parents  with  opportunities 
to  participate  in  the  program  as 
employees  or  volimteers  (see  45  CFR 
1304.52(b)(3)  for  additional 
requirements  about  hiring  parents). 


(e)  Parent  involvement  in  child 
development  and  education.  (1)  Grantee 
and  delegate  agencies  must  provide 
opp(»tunities  to  include  parents  in  the 
developmeDt  of  the  program's 
curriculum  and  approadi  to  child 
development  and  eiducation  (see  45  CFR 
1304.3(a)(5)  for  a  definition  of 
curriculum). 

(2)  Grantees  and  delegate  agencies 
operating  home-based  program  options 
must  bmld  upon  the  principles  of  adult 
learning  to  assist,  encotirage,  and 
support  parents  as  they  foster  the 
g^wth  and  development  of  their 
children. 

(3)  Grantee  and  delegate  agencies 
must  provide  opportimities  for  parents 
to  enhance  their  parenting  skills, 
knowledge,  and  understanding  of  the 
educational  and  developmental  needs 
and  activities  of  their  d^ldren  and  to 
share  concerns  about  their  children  with 
program  staff  (see  45  CFR  1304.21  for 
additional  requirements  related  to 
parent  involvement). 

(4)  Grantee  and  delegate  agencies 
must  provide,  either  directly  or  through 
referrals  to  other  local  agencies, 
opportunities  for  children  and  families 
to  participate  in  family  literacy  services 
by: 

(i)  Increasing  family  access  to 
materials,  services,  and  activities 
essential  to  family  literacy  development; 
and 

(ii)  Assisting  parents  as  adult  learners 
to  recognize  and  address  their  own 
literacy  goals. 

(5)  In  addition  to  the  two  home  visits, 
teachers  in  center-based  programs  must 
conduct  staff-parent  conferences,  as 
needed,  but  no  less  than  two  per 
program  year,  to  enhance  the  knowledge 
and  understanding  of  both  staff  and 
parents  of  the  educational  and 
developmental  progress  and  activities  of 
children  in  the  program  (see  45  CFR 
1304.21(a)(2)(iii)  and  45  CFR  1304.40(i) 
for  additional  requirements  about  staff- 
parent  conferences  and  home  visits). 

(f)  Parent  involvement  in  health, 
nutrition,  and  mental  health  education. 
(1)  Grantee  and  delegate  agencies  must 
provide  medical,  dental,  nutrition,  and 
mental  health  education  programs  for 
program  staff,  parents,  and  famihes. 

(2)  Grantee  and  delegate  agencies 
must  ensure  that,  at  a  minimum,  the 
medical  and  dental  health  education 
program: 

(i)  Assists  parents  in  imderstanding 
bow  to  enroll  and  participate  in  a 
system  of  ongoing  family  health  care. 

(ii)  Encourages  parents  to  become 
active  partners  in  their  children's 
medical  and  dental  health  care  process 
and  to  accompany  their  child  to  medical 


and  dmtal  examinations  and 
appointments;  and 

(iii)  Provides  parents  with  the 
opportimity  to  learn  the  principles  of 
preventive  medical  and  dental  health, 
emergency  first-aid.  occupational  and 
environmental  hazards,  and  safety 
practices  for  use  in  the  classroom  and  in 
the  home.  In  addition  to  information  on 
general  topics  (e.g..  maternal  and  child 
health  and  the  prevention  of  Sudden 
Infant  Death  Syndrome),  information 
specific  to  the  health  needs  of 
individual  children  must  also  be  made 
available  to  the  extent  possible. 

(3)  Grantee  and  delegate  agencies 
must  ensure  that  the  nutrition  education 
program  includes,  at  a  minimum: 

(i)  Nutrition  education  in  the 
selection  and  preparation  of  foods  to 
meet  family  needs  and  in  the 
management  of  food  budgets:  and 

(ii)  Parent  discussions  with  program 
staff  about  the  nutritional  status  of  their 
child. 

(4)  Grantee  and  delegate  agencies 
must  ensure  that  the  mental  health 
education  program  provides,  at  a 
minimum  (see  45  CFR  1304^24  for 
issues  related  to  mental  health 
education): 

(i)  A  variety  of  group  opjjortunities  for 
parents  and  program  staff  to  identify 
and  discuss  issues  related  to  child 
mental  health; 

(ii)  Individual  opportunities  for 
parents  to  discuss  mental  health  issues 
related  to  their  child  and  family  with 
program  staff:  and 

(iii)  The  active  involvement  of  parents 
in  planning  and  implementing  any 
mental  health  interventions  for  their 
children. 

(g)  Parent  involvement  in  community 
advocacy.  (1)  Grantee  and  delegate 
agencies  must: 

(i)  Support  and  encourage  parents  to 
influence  the  character  and  goals  of 
community  services  in  order  to  make 
them  more  responsive  to  their  interests 
and  needs;  and 

(ii)  Establish  procedures  tOiiprovide 
families  with  comprehensive 
information  about  community  resources 
(see  45  CFR  1304.41(a)(2)  for  additional 
requirements). 

(2)  Parents  must  be  provided  regular 
opportunities  to  work  together,  and  with 
other  community  members,  on  activities 
that  they  have  help)ed  develop  and  in 
which  they  have  expressed  an  interest. 

(h)  Parent  involvement  in  transition 
activities.  (1)  Grantee  and  delegate 
agencies  must  assist  parents  in 
becoming  their  children's  advocate  as 
they  transition  both  into  Early  Head 
Start  or  Head  Start  from  the  home  or 
other  child  care  setting,  and  bom  Head 
Start  to  elementary  school,  a  Title  I  of 
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the  Elementary  and  Secondary 
Education  Act  preschool  prograin,  or  a 
child  care  setting. 

(2)  Staff  must  work  to  prepare  parents 
to  become  their  children's  advocate 
through  transition  periods  by  providing 
that,  at  a  minimum,  a  staff-parent 
meeting  is  held  toward  the  end  of  the 
child's  participation  in  the  program  to 
enable  parents  to  understand  the  child's 
progress  while  enrolled  in  Early  Head 
Start  or  Head  Start. 

(3)  To  promote  the  continued 
involvement  of  Head  Start  parents  in  the 
education  and  development  of  their 
children  upon  transition  to  school, 
grantee  and  delegate  agencies  mu«t: 

(i)  Provide  education  and  training  to 
parents  to  prepare  them  to  exercise  their 
rights  and  responsibilities  concerning 
the  education  of  their  children  in  the 
school  setting;  and 

(ii)  Assist  parents  to  commimicate 
with  teachers  and  other  school 
personnel  so  that  parents  can  participate 
in  decisions  related  to  their  children's 
education. 

(4)  See  45  CFR  1304.41(c)  for 
additional  standards  related  to 
children's  transition  to  and  from  Early 
Head  Start  or  Head  Start. 

(i)  Parent  involvement  in  home  visits. 
(1)  Grantee  and  delegate  agencies  must 
not  require  that  parents  permit  home 
visits  as  a  condition  of  the  child's 
participation  in  Early  Head  Start  or 
Head  Start  center-based  program 
options.  EvOTy  effort  must  be  made  to 
explain  the  advantages  of  home  visits  to 
the  parents. 

(2)  The  child's  teacher  in  center-based 
programs  must  make  no  less  than  two 
home  visits  per  program  year  to  the 
home  of  each  enrolled  child,  unless  the 
parents  expressly  forbid  such  visits,  in 
accordance  with  the  requirements  of  45 
CFR  1306.32(b)(8).  Other  staff  working 
with  the  family  must  make  or  join  home 
visits,  as  appropriate. 

(3)  Grantee  and  delegate  agencies 
must  schedule  home  visits  at  times  that 
are  mutually  convenient  for  the  parents 
or  primary  caregivers  and  staff. 

(4)  In  cases  where  parents  whose 
children  are  enrolled  in  the  center-based 
program  option  ask  that  the  home  visits 
be  conducted  outside  the  home,  or  in 
cases  where  a  visit  to  the  home  presents 
significant  safety  hazards  for  staff,  the 
home  visit  may  take  place  at  an  Early 
Head  Start  or  Head  Start  site  or  at 
another  safe  location  that  affords 
privacy.  Home  visits  in  home-based 
program  options  must  be  conducted  in 
the  family's  home. 

(5)  In  addition,  grantee  and  delegate 
agencies  of>erating  home-based  program 
options  must  meet  the  requirements  of 


45  CFR  130e.33(a)(l)  regarding  home 
visits. 

(6)  Grantee  and  delegate  agendas 
serving  inbnts  and  toddlers  must 
arrange  for  health  staff  to  visit  each 
newborn  within  two  weeks  after  the 
infant's  birth  to  ensure  the  well-being  of 
both  the  mother  and  the  child. 


11304.41    Communlly 

(a)  PartnMwhips.  (1)  Giantee  and 
delegate  agencies  must  take  an  active 
role  in  commimity  planning  to 
encourage  strong  communication, 
cooperation,  and  the  «hAring  of 
information  among  agencies  and  their 
community  partners  and  to  improve  the 
delivery  of  community  services  to 
children  and  families  in  accordance 
with  the  agency's  confidmtiallty 
pohcies.  Documentation  must  be 
maintained  to  reflect  the  level  of  effort 
undertaken  to  establish  community 
partnerships  (see  45  CFR  1304.51  for 
additional  planning  requirements). 
(2)  Grantee  and  delegate  agencies 
must  take  afBrmative  steps  to  estabUsh 
ongoing  collaborative  relationships  with 
community  organizations  to  promote 
the  access  of  children  and  families  to 
community  services  that  are  responsive 
to  their  needs,  and  to  ensure  that  Early 
Head  Start  and  Head  Start  programs 
respond  to  community  needs,  including: 

(i)  Health  care  providers,  such  as 
clinics,  physicians,  dentists,  and  other 
health  professionals; 
(ii)  Mental  health  providers; 
(iii)  Nutritional  service  providers; 
(iv)  Individuals  and  agencies  that 
provide  services  to  children  with 
disabilities  and  their  families  (see  45 
CFR  1308.4  for  specific  service 
reauirements); 

(v)  Family  preservation  and  support 
services: 

(vi)  Child  protective  services  and  any 
other  agency  to  which  child  abuse  must 
be  reported  under  State  or  Tribal  law; 
(vii)  Local  elementary  schools  and 
other  educational  and  cult\iral 
institutions,  such  as  libraries  and 
museums,  for  both  children  and 
families; 

(viii)  Providers  of  child  care  services; 
and 

(ix)  Any  other  organizations  or 
businesses  that  may  provide  support 
and  resources  to  famiUes. 

(3)  Grantee  and  delegate  agencies 
must  perform  outreach  to  encourage 
volunteers  from  the  community  to 
participate  in  Early  Head  Start  and  Head 
Stari  programs. 

(4)  To  enable  the  efiisctive 
participation  of  children  with 
disabilities  and  their  families,  grantee 
and  delegate  agencies  must  make 
specific  efforts  to  develop  interagency 


agreements  with  local  education 
agencies  (LEAs)  and  oDbst  agencies 
within  the  grantee  and  delegate  agency's 
service  area  (see  45  CFR  1308.4(h)  for 
specific  requiiements  concerning 
interagency  agreements). 

(b)  Advisory  committees.  Each  grantee 
directly  operating  an  Early  Head  Start  or 
Head  Start  program,  and  each  delegate 
agency,  must  eeteblish  and  fn«<nt«jn  a 
Health  Services  Advisory  Committee 
which  includes  profiesaionals  and 
volunteers  bom  the  community.  Grantee 
and  (telegate  agencies  also  must 
establish  and  inwint»<TT  guch  other 
service  advisory  committees  as  they 
deem  appropriate  to  address  program 
service  issues  such  as  community 
partnerships  and  to  help  agencies 
respond  to  community  needs. 

(c)  Transition  services.  (1)  Grantee 
and  delegate  agencies  must  establish 
and  maintain  procedures  to  support 
successful  transitions  for  enrolled 
children  and  families  from  previous 
child  care  programs  into  Early  Head 
Start  or  Head  Start  and  bom  Head  Start 
into  elementary  school,  a  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  preschool  prt>gram,  or  other  child 
care  settings,  lliese  procedures  must 
include: 

(i)  Coordinating  with  the  schools  or 
other  agencies  to  ensure  that  individual 
Early  Head  Start  or  Head  Start 
children's  relevant  records  are 
transfarred  to  the  school  or  next 
placement  in  which  a  child  will  enroll 
or  from  earlier  placements  to  Early  Head 
Start  or  Head  Start; 

(ii)  Outreach  to  encourage 
commimication  between  Early  Head 
Start  or  Head  Start  staff  and  their 
coimterparts  in  the  schools  and  other 
child  care  settings  including  principals, 
teachers,  social  workers  and  health  staff 
to  facilitate  continuity  of  programming; 

(iii)  Initiating  meetings  involving 
Head  Start  teadiers  and  parents  and 
kindergarten  or  elementary  school 
teachers  to  discuss  the  developmental 
progress  and  abiUties  of  individual 
children;  and 

(iv)  Initiating  joint  transiticxi-related 
training  for  Early  Head  Start  or  Head 
Start  staff  and  school  or  other  child 
development  staff. 

(2)  To  ensure  the  most  appropriate 
placement  and  services  following 
participation  in  Early  Head  Start, 
transiticm  planning  must  be  undertaken 
for  each  child  and  family  at  least  six 
months  prior  to  the  child's  third 
birthday.  The  process  must  take  into 
account:  The  child's  health  status  and 
developmental  level,  progress  made  by 
the  child  and  family  while  in  Early 
Head  Start,  current  and  changing  family 
circumstances,  and  the  availability  of 
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Head  Start  and  othw  child  development 
or  child  care  services  in  the  community. 
As  appropriate,  a  child  may  remain  in 
Early  Head  Start,  following  his  or  her 
third  birthday,  for  additional  months 
until  he  or  slw  ban  transition  into  Head 
Start  or  another  program. 

(3)  See  45  CFR  1304.40(h)  for 
additional  requirements  related  to 
parental  participation  in  their  child's 
transition  to  and  from  Early  Head  Start 
or  Head  Start. 

Subpart  D— Program  Design  and 
ManaganMnt 

11304.50    Program  oovemanoe. 

(a)  Policy  Council.  Policy  Committee, 
and  Parent  Committee  structure.  (1) 
Grantee  and  delegate  agencies  must 
establish  and  maintain  a  formal 
structure  of  shared  governance  through 
which  parents  can  participate  in  policy 
making  or  in  other  decisions  about  the 
program.  This  structure  must  consist  of 
the  following  groups,  as  required: 

(i)  PolicyCouncU.  This  Coimcil  must 
be  established  at  the  grantee  level. 

(ii)  Policy  Committee.  This  Committee 
must  be  established  at  the  delegate 
agency  level  when  the  program  is 
administered  in  whole  or  in  part  by 
such  agencies  (see  45  CFR  1301.2  for  a 
definition  of  a  delegate  agency). 

(iii)  Parent  Committee.  For  center- 
based  programs,  this  Committee  must  be 
establish^  at  the  center  level.  For  other 
program  options,  an  equivalent 
Committee  must  be  estabUshed  at  the 
local  program  level.  When  programs 
operate  more  than  one  option  bom  the 
same  site,  the  Parent  Committee 
membership  is  combined  unless  parents 
choose  to  have  a  separate  Committee  for 
each  option. 

(2)  Parent  Committees  must  be 
comprised  exclusively  of  the  parents  of 
children  currently  enrolled  at  the  center 
level  for  center-based  programs  or  at  the 
equivalent  level  for  other  program 
options  (see  45  CFR  1306.3(h)  for  a 
definition  of  a  Head  Start  parent). 

(3)  All  PoUcy  Councils,  Policy 
Committees,  and  Parent  Committees 
must  be  established  as  early  in  the 
program  year  as  possible.  Grantee  Policy 
Councils  and  delegate  Policy 
Committees  may  not  be  dissolved  until 
successor  Councils  or  Committees  are 
elected  and  seated. 

^  (4)  When  a  grantee  has  delegated  the 
entire  Head  Start  program  to  one 
delegate  agency,  it  is  not  necessary  to 
have  a  Policy  Committee  in  addition  to 
a  grantee  agency  Policy  Council. 

15)  The  governing  body  (the  group 
with  legal  and  fiscal  responsibility  for 
administering  the  Early  Head  Start  or 
Head  Start  program)  and  the  Policy 


Council  or  Policy  Committee  must  not 
have  identical  memberships  and 
functions. 

(b)  Policy  gfoup  composition  and 
formation.  (1)  Each  grantee  and  delegate 
agency  governing  body  operating  an 
Early  Head  Start  or  Head  Start  program 
must  (except  where  such  authority  is 
ceded  to  the  Policy  Council  or  PoUcy 
Committee)  propose,  within  the 
fiamewoil;  of  these  regulations,  the  total 
size  of  their  respective  policy  groups 
(based  on  the  number  of  centers, 
classrooms  or  other  program  option 
units,  and  the  number  of  children 
served  by  their  Early  Head  Start  or  Head 
Start  program),  the  procedures  for  the 
election  of  parent  members,  and  the 
procedure  for  the  selection  of 
community  representatives.  These 
proposals  must  be  approved  by  the 
Pohcy  Council  or  Policy  Committee.  . 

(2)  Policy  Councils  and  Policy 
Committees  must  be  comprised  of  two 
types  of  representatives:  parents  of 
currently  enrolled  children  and 
community  representatives.  At  least  51 
percent  of  the  members  of  these  policy 
groups  must  be  the  parents  of  currently 
enrolled  children  (see  45  CFR  1306.3(h) 
for  a  definition  of  a  Head  Start  parent). 

(3)  Community  representatives  must 
be  drawn  bom  the  local  commimity: 
businesses;  public  or  private 
community,  civic,  and  professional 
organizations;  and  others  who  are 
familiar  with  resources  and  services  for 
low-income  children  and  families. 
Community  representatives  may  include 
the  parents  of  formerly  enrolled 
children. 

(4)  All  parent  members  of  Policy 
Councils  or  Policy  Committees  must 
stand  for  election  or  re-election 
annually.  All  community 
representatives  also  must  be  selected 
annually. 

(5)  Policy  Councils  and  Policy 
Committees  must  limit  the  niunber  of 
one-year  terms  any  individual  may 
serve  on  either  body  to  a  combined  total 
of  three  terms. 

(6)  No  grantee  or  delegate  agency  staff 
(or  members  of  their  immediate 
families)  may  serve  on  Policy  Councils 
or  Policy  Committees  except  parents 
who  occasionally  substitute  for  regular 
Early  Head  Start  or  Head  Start  staff.  In 
the  case  of  Tribal  grantees,  this 
exclusion  applies  only  to  Tribal  staff 
who  work  in  areas  directly  related  to  or 
which  directly  impact  upon  any  Early 
Head  Start  or  Head  Start  administrative, 
fiscal  or  programmatic  issues. 

(7)  Parents  of  children  currently 
enrolled  in  all  program  options  must  be 
proportionately  represented  on 
established  policy  groups. 


(c)  Policy  group  responsibilitie 
general.  At  a  minimum  policy  groups 
must  be  charged  with  the 
responsibilities  described  in  paragraphs 
(d),  (f),  (g),  and  (h)  of  this  section  and 
repeated  in  appendix  A  of  this  section. 

(d)  The  Policy  Council  or  Policy 
Committee.  (1)  Policy  Coimdls  and 
Policy  Committees  must  work  in 
partnership  with  key  management  staff 
and  the  governing  body  to  develop, 
review,  and  approve  or  disapprove  the 
follovtring  policies  and  procedures: 

(i)  All  funding  applications  and 
amendments  to  funding  applications  for 
Early  Head  Start  and  Head  Start, 
including  administrative  services,  prior 
to  the  submission  of  such  applications 
to  the  grantee  (in  the  case  of  Policy 
Committees)  or  to  HHS  (in  the  case  of 
Policy  Councils); 

(ii)  Procedures  describing  how  the 
governing  body  and  the  appropriate 
policy  group  will  implement  shared 
decision-making; 

(iii)  Procedures  for  program  planning 
in  accordance  with  this  part  and  the 
requirements  of  45  CFR  1305.3  (this 
regulation  is  binding  on  Policy  Councils 
exclusively); 

(iv)  The  program's  philosophy  and 
long-  and  short-range  program  goals  and 
objectives  (see  45  CFR  1304.51(a)  and  45 
CFR  1305.3  for  additional  requirements 
regarding  program  planning); 

(v)  The  selection  of  delegate  agencies 
and  their  service  areas  (this  regulation  is 
binding  on  Policy  Coimcils  exclusively) 
(see  45  CFR  1301.33  and  45  CFR 
1305.3(a)  for  additional  requirements 
about  delegate  agency  and  service  area 
selection,  respectively); 

(vi)  The  composition  of  the  Policy 
Council  or  the  PoUcy  Committee  and 
the  procedures  by  which  policy  group 
members  are  chosen; 

(vii)  Criteria  for  defining  recruitment, 
selection,  and  enrollment  priorities,  in 
accordance  with  the  requirements  of  45 
CFR  part  1305; 

(viii)  The  annual  self-assessment  of 
the  grantee  or  delegate  agency's  progress 
in  carrying  out  the  programmatic  and 
fiscal  intent  of  its  grant  application, 
including  planning  or  other  actions  that 
may  result  bom  the  review  of  the 
anniinl  audit  and  findings  from  the 
Federal  monitoring  review  (see  45  CFR 
1304.51(i)(l)  for  additional 
requirements  about  the  annual  self- 
assessment); 

(ix)  The  annual  independent  audit 
that  must  be  conducted  in  accordance 
vfith  45  CFR  1301.12; 

(x)  Program  personnel  policies  and 
subsequent  changes  to  those  poUdes,  in 
accordance  with  45  CFR  1301.31, 
including  standards  of  conduct  for 
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program  staff,  consultants,  and 
volunteers; 

(xi)  Decisions  to  hire  or  terminate  the 
Early  Head  Start  or  Head  Start  director 
of  the  grantee  or  delegate  agency;  and 

(xii)  Decisions  to  h^  or  terminate 
any  person  who  works  primarily  for  the 
Early  Head  Start  or  Head  Start  program 
of  the  grantee  or  delegate  agency. 

(2)  In  addition.  Policy  Councils  and 
Policy  Committees  must  perform  the 
following  functions  directly: 

(i)  Serve  as  a  link  to  the  Parent 
Committees,  grantee  and  delegate 
agency  governing  bodies,  pubhc  and 
private  organizations,  and  the 
communities  they  serve; 

(ii)  Assist  Parent  Committees  in 
communicating  with  parents  enrolled  in 
all  program  options  to  ensuro  that  they 
understand  their  rights,  responsibilities, 
and  opportimities  in  Early  Head  Start 
and  Head  Start  and  to  encourage  their 
participation  in  the  program; 

(iii)  Assist  Parent  Committees  in 
planning,  coordinating,  and  organizing 
program  activities  for  parents  with  the 
assistance  of  staff,  and  ensuring  that 


funds  set  aside  from  program  budgets 
are  used  to  support  parent  activities; 

(iv)  Assist  in  recruiting  volunteer 
services  from  parents,  community 
residents,  and  community 
organizaticms,  and  assist  in  the 
mobilization  of  community  resources  to 
meet  identified  needs;  and 

(v)  Establish  and  maintain  procedures 
for  working  with  the  grantee  or  delegate 
agency  to  resolve  commimity 
complaints  about  the  pnmam. 

(e)  Parent  Committee.  The  Parent 
Committee  must  carry  out  at  least  the 
following  minimnm  responsibilities: 

(1)  Advise  staff  in  developing  and 
implementing  local  program  policies, 
activities,  and  services; 

(2)  Plan,  conduct,  and  participate  in 
informal  as  well  as  formal  programs  and 
activities  for  parents  and  staff;  and 

(3)  Within  the  guidelines  established 
by  the  Governing  Board,  Policy  Coimcil, 
or  Policy  Committee,  participate  in  the 
recruitment  and  screening  of  Early  Head 
Start  and  Head  Start  employees. 

(f)  Policy  Council,  Policy  Committee, 
and  Parent  Committee  reimbunement. 


(kantee  and  delegate  agaides  must 
enable  low-income  members  to 
participate  fully  in  their  group 
responsibilities  by  provi£ng,  if 
necessary,  reimbursements  Yot 
reasonable  expenses  incurred  by  the 
members. 

(g)  Governing  body  responsibilities. 
(1)  Grantee  and  delegate  agencies  must 
have  written  policies  that  define  the 
roles  and  responsibilities  of  the 
governing  body  membos  and  that 
inform  them  of  (be  management 
procedures  and  fuactians  necessary  to 
implement  a  high  quality  program. 

(2)  Grantee  and  delegate  agencies 
must  ensure  that  appropriate  internal 
controls  are  established  and 
implemented  to  safeguard  Federal  funds 
in  accordance  with  45  CFR  1301.13. 

(b)  Internal  dispute  resolution.  Each 
grantee  and  delegate  agency  and  Policy 
Council  or  Policy  Committee  jointly 
must  establish  written  procedures  for 
resolving  internal  disputes,  including 
impasse  procedures,  between  the 
governing  body  and  {>olicy  group. 


Appendix  A — GoTemanoe  and 

|A>0«Mral  iMpanAMy:  B>0|Mrali« 


Management  laqmnsibiUties 


C>Mu««praw«ar 


(MM«ii*Md  taoilyl 


Function 


GnvMee  agency 


Governing 
body 


Policy 
oound 


Dalegate  agency 


Qoweming 
tx>dy 


Policy 
cmle. 


Grantee  or  rtwlegato  man- 
agemertf  staff 


HS*  program 


Agency  (S- 
feclor 


L  Planning 


(a)  1304.50(d)(1)(iii)  Prooedurae  tor  pro-am  planning  in 
toconianm  witti  INa  Part  and  the  requirements  a«  45 
CFR  1306.3  (INS  leguialton  is  bindkig  on  Policy  Coun- 
dis  axdusivety). 

(b)  1304.50(d)<1)Ov)  The  program's  pMosophy  and  long- 
and  ahort^ange  program  goals  and  objectives  (see  45 
CFR  1304.51(a)  and  45  CFR  1305.3  for  adcMonal  re- 
quiremenlB  rsganlng  program  planning). 

(c)  1304.50<d)(1)(v)  The  setocOon  of  delegate  agendea 
and  their  service  sreas  (INs  regulation  is  bincing  on  Pol- 
icy Counds  axctuaively)  (see  45  CFR  1301.33  md  45 
CFR  1305.3(a)  for  addWonal  requlramenls  about  dato- 
gaSs  agency  and  aan/ioe  area  selection,  respectively). 

(d)  1304.50(d)(1)(viO  Criteria  for  daMno  recmiiment.  se- 
lection, and  enrolment  prioriltes.  in  aoconlance  with  the 
raquiremente  of  45  CFR  Part  1306. 

(e)  1304.50(d)(1)(l)  Al  fining  ^jplcaiions  and  amend- 
mente  to  fundtog  applcations  tor  Earty  Head  Start  and 
Head  Start  mcfcxlng  administrative  services,  prior  to  the 
sii)mlBSicn  of  such  appications  to  the  grantee  (In  the 
case  of  Polcy  CommMees)  or  to  HHS  (in  the  case  of 
Polcy  Counda). 

(f)  1304.50(f)  Poicy  Council.  Policy  ComnMee.  and  Par- 
ent  Committee  relmhursemen  Grwitee  wid  ri«>«oatf 
agsnciee  must  enabto  low  income  merrtoeis  to  pailtoi- 
patefcdy  in  fteir  group  feaponaibWtee  by  providtog.  if 
necessary,  relrrburMmente  tor  raesonabto  expenses  in- 
cuned  by  the  members. 


A&C 
A&C 
A&C 

A 
A&C 


C 
C 


A 
A&C 


C 
C 


B 

(Grantee 

only) 


D 

(Grantee 

only) 
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lA-0««i*  f«^ion*«r  B-0p«aing  iwpon*«r.  CJtIu*  ippro««  or  dh«ww»*^ 


Function 


(g)  1304.S0(d)(1)(vii)  The  annual  self-assessment  of  the 
grantee  or  dstegate  agency's  progress  in  carrying  oU 
the  programmatic  and  fiscal  intent  of  its  grant  applica- 
tion, including  planning  or  other  actions  that  may  result 
from  the  review  of  the  annual  audtt  and  findings  from 
the  Federal  monitoring  review  (see  45  CFR 
1304.51  (i)(l)  for  addWonai  requiremenis  about  the  an- 
nual self-assessment). 


Grantee  agency 


Gtoveming 
body 


Policy 
council 


Delegste  agency 


Governing 
body 


Policy 
cmte. 


Grewtee  or  delagste  marv 
agwment  staff 


HS*  program 
director 


Agency  dh 
rector 


N.  Qenaral  Prooedurae 


(a)  1304.50(d)(1)(vi)  The  composition  of  the  Policy  Council 
or  the  Policy  Committee  and  the  procedures  by  which 
policy  group  mentoers  are  chosen. 

(b)  1304.50(g)(1)  Grantee  and  delegate  agencies  must 
have  written  policies  that  define  the  roles  and  respon- 
sibHities  of  the  governing  body  memt>ers  and  that  inform 
them  of  the  management  procedures  and  functions  nec- 
essary to  implement  a  high  quality  program. 

(c)  1304.50(d)(1)(iO  Procedures  describing  how  ttie  gov- 
erning body  and  the  appropriate  policy  group  wiH  imple- 
ment shared  dedsiorvmaldng. 

(d)  1304.50(h)  IntemaJ  dispute  resolution.  Each  grantee 
and  detogate  agency  and  Policy  Council  or  Policy  Com- 
mittee ioimiy  must  establish  written  procedures  for  re- 
solving internal  disputes,  indudmg  impasse  procedures, 
between  the  governing  body  and  policy  group. 

(e)  1304.50(d)(2)(v)  Establish  and  maintain  procedures  for 
hearing  and  woridng  with  the  grantee  or  delegate  agen- 
cy to  resolve  community  complaints  about  the  program. 

(0  1304.50(g)(2)  Grantee  and  delegate  agencies  must  en- 
sure that  appropriate  internal  controls  are  established 
and  implemented  to  safeguard  Federal  funds  in  accord- 
ance with  45  CFR  1301.13. 

(g)  1304.50(d)(1)fix)  The  annual  independent  audit  that 
must  be  conducted  in  accordance  with  45  CFR  1301.12. 


A&C 


A&C 


A&C 


A&C 


C 
C 


A&C 
A&C 

A&C 
A&C 


D 

D 


III.  Human  Resources  Itanagement 


(a)  1304.50(d)(1)(x)  Program  personnel  policies  and  sub- 
sequent changes  to  those  policies,  in  accordance  with 
45  CFR  1301.31,  including  standards  of  conduct  for  pro- 
gram steff,  consultants,  and  volunteers. 

(b)  1304.50(d)(1)(xi)  Decisions  to  hire  or  terminate  the 
Early  Head  Start  or  Head  Start  director  of  the  grantee 
agency. 

(c)  I304.50(d)(1)(xii)  Decisions  to  Nre  or  terminate  any 
person  who  worta  primarily  for  the  Earty  Head  Start  or 
Head  Start  program  of  the  grantee  agency. 

(d)  1304.50(d){l)(xi)  Decisions  to  hire  or  terminate  the 
Earty  Head  Start  or  Head  Start  director  of  the  delegate 
agency. 

(e)  1304.50<d)(l)(xii)  Decisions  to  hire  or  tenninate  any 
person  wtio  works  primarily  for  the  Earty  Head  Start  or 
Head  Start  program  of  the  delegate  agency. 


A&C 

A&C 
C 


A&C 


A&C 
C 


C 
C 


B 

(Grantee 
only) 


B 

(Delegate 

only) 


D 
D 
D 


KEY  AND  DEFINITIONS  AS  USED  IN  CHART 

•When  a  grantee  or  detogate  agency  operates  an  Earty  Head  Start  program  only  and  not  an  Earty  Head  Start  and  a  Head  Start  program, 
these  responsibilities  apply  to  the  tarty  Head  Start  Director.  ^_.^   .._„*;._  ^-^..^k-^ 

Al^Gwwal  ResporSSwy.  The  group  with  tegal  and  fiscal  responsiblity  that  guides  and  oversees  the  carrying  out  of  the  functions  described 
throinh  the  individual  or  group  given  operating  responsitjility.  .     ^    ^    ^ «»_^  ,^m,  h^ 

BOpwatingRSon^ility.  The  ir*3^dual  or  group  that  is  directly  res^nsibte  for  canying  out  or  performing  the  functions  consistent  with  the 
general  guidance  and  oversighl  from  the  group  hold«g  general  responsWkty.       .        ^  ^  ^  ^-  „«  ^.^^^^  aonmuni  if  it 

C  MiSTSprove  or  DisSprove.  The  gm^  that  must  be  involved  in  the  deosion^naking  P««ess  pnor  to  ttie  p«rt  ^*?e^aPProval.  If  it 

D.  DetwiSied  to^SlTManagement  steff  functtons  as  detemiined  by  the  tocal  governing  body  and  in  accordance  with  all  Head  Start  regula- 
tions. 
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(a)  Program  planning.  (1)  Grantee  and 
delegate  agencies  must  develop  and 
implement  a  systematic,  ongoing 
process  of  program  planning  that 
includes  consultation  with  the 
program's  governing  body,  policy 
groups,  and  program  staff,  and  with 
other  community  organizations  that 
serve  Early  Head  Start  and  Head  Start  or 
other  low-income  Csmilies  with  yoimg 
children.  Program  planning  must 
include: 

(i)  An  assessment  of  community 
strengths,  needs  and  resources  through 
completion  of  the  Community 
AssMsment.  in  accordance  %vith  the 
requirements  of  45  CFR  1305.3; 

Ui)  The  formulation  of  both  multi-year 
(long-range)  program  goals  and  short- 
term  program  and  financial  objectives 
that  address  the  findings  of  the 
Community  Assessment,  are  consistent 
with  the  philosophy  of  Early  Head  Start 
and  Head  Start,  and  reflect  the  findings 
of  the  program's  annual  self- 
assessment;  and 

(iii)  The  development  of  written 
plan(s)  for  implementing  services  in 
each  of  the  program  areas  covered  by 
this  part  (e.g..  Early  Childhood 
Development  and  Health  Services. 
Family  and  Community  Partnerships, 
and  Prosram  Desim  and  Management). 

(2)  All  written  plans  for  implementing 
services,  and  the  progress  in  meeting 
them,  must  be  reviewed  by  the  grantee 
or  delegate  agency  staff  and  reviewed 
and  approved  by  the  Policy  Council  or 
Policy  Committee  at  least  annually,  and 
must  be  revised  and  updated  as  needed. 

(b)  Communications — general. 
Grantee  and  delegate  agencies  must 
establish  and  implement  systems  to 
ensure  that  timely  and  accurate 
information  is  provided  to  parents, 
policy  groups,  staff,  and  the  general 
conun  unity. 

(c)  Communication  with  families.  (1) 
&antee  and  delegate  agencies  must 
ensure  that  effiBctive  two-way 
comprehensive  communications 
between  staff  and  parents  are  carried  out 
on  a  regular  basis  throughout  the 
prooamyear. 

(2)  Communication  with  parents  must 
be  carried  out  in  the  parents'  primary  or 
preferred  language  or  through  an 
interpreter,  to  the  extent  feasible. 

(d)  Communication  with  governing 
bodies  and  policy  groups.  Grantee  and 
delegate  agencies  must  ensiue  that  the 
following  information  is  provided 
regularly  to  their  grantee  and  delegate 
governing  bodies  and  to  members  of 
their  policy  groups: 

(1)  Procedures  and  timeUibles  for 
program  planning; 


(2)  Policies,  guidelines,  and  other 
communications  from  HHS; 

(3)  Program  and  financial  reports;  and 

(4)  Program  plans,  policies, 
procedures,  and  Early  Head  Start  and 
Head  Start  grant  applications. 

(e)  Communication  among  staff. 
Grantee  and  delegate  agencies  must 
have  mechanisms  for  regular 
communication  among  all  program  staff 
to  facilitate  quality  outcomes  for 
children  and  families. 

(f)  Communication  with  delegate 
agencies.  Grantees  must  have  a 
procedure  for  ensuring  that  delegate 
agency  governing  bodies.  Policy 
Committees,  and  all  staff  receive  all 
regulations,  policies,  and  other 
pertinent  communications  in  a  timely 
manner. 

(g)  Record-keeping  systems.  Grantee 
and  delegate  agencies  must  establish 
and  maintain  efficient  and  effective 
record-keeping  systems  to  provide 
accurate  and  timely  information 
regarding  children,  families,  and  staff 
and  must  ensure  appropriate 
confidentiality  of  this  information. 

(h)  Reporting  systems.  Oantee  and 
delegate  agendas  must  establish  and 
maintain  efficient  and  effiactive 
reporting  ^ems  that: 

(1)  Generate  periodic  reports  of 
financial  status  and  program  operations 
in  order  to  control  program  quality, 
maintain  program  accountability,  and 
advise  governing  bodies,  policy  groups, 
and  staff  of  program  progress;  and 

(2)  Generate  official  reports  for 
Federal.  State,  and  local  authorities,  as 
required  by  applicable  law. 

(i)  Program  self-assessment  and 
monitoring.  (1)  At  least  once  each 
program  year,  with  the  consultation  and 
participation  of  the  policy  groups  and. 
as  appropriate,  other  community 
membera.  grantee  and  delegate  agencies 
must  conduct  a  self-assessment  of  their 
effiectiveness  and  progress  in  mating 
program  goals  and  objectives  and  in 
implementing  Federal  regulations. 

(2)  Grantees  must  establish  and 
implement  procedures  for  the  ongoing 
monitoring  of  their  own  Early  Head 
Start  and  Head  Start  operations,  as  well 
as  those  of  each  of  their  delegate 
agencies,  to  ensure  that  these  operations 
effectively  implement  Federal 
regulations. 

(3)  Grantees  must  inform  delegate 
agency  governing  bodies  of  any 
deficiencies  in  delegate  agency     . 
operations  identified  in  the  inonitoring 
review  and  must  help  them  develop 
plans,  including  timetables,  for 
addressing  identified  problems. 


•  ia04J2    Hunwii 

(a)  Orgfinizational  strvcture.  (1) 
Grantee  and  delegate  agencies  must 
establish  and  mahitain  an  organizational 
structure  that  supports  the 
accomplishment  of  program  objectives. 
This  structure  must  address  the  major 
functions  and  responsibilities  assigned 
to  each  staff  position  and  must  provide 
evidence  of  adequate  mechanisms  for 
staff  supervision  and  support. 

(2)  At  a  minimum,  grantee  and 
delegate  agencies  must  ensure  that  the 
following  program  management 
functions  are  formally  assigned  to  and 
adopted  by  staff  within  the  prooam: 

(i)  Program  management  (the  Early 
Head  Start  or  Head  Start  diiactor); 

(ii)  Management  of  early  childhood 
development  and  health  services, 
including  child  development  and 
education;  child  medical,  dental,  and 
mental  health;  child  nutrition;  and, 
services  for  children  with  disabilities; 
and 

(iii)  Management  of  family  and 
community  partnerahipts,  including 
parent  activities. 

(b)  Staff  qualijpcationa— general.  (1) 
Grantee  and  delegate  agencies  must 
ensure  that  staff  and  consultants  have 
the  knowledge,  skills,  and  experience 
they  need  to  perform  their  assigned 
functions  responsibly. 

(2)  In  addition,  grantee  and  delegate 
agencies  must  ensure  that  only 
candidates  with  the  qualifications 
specified  in  this  part  and  in  45  CFR 
1306.21  are  hired. 

(3)  Current  and  former  Early  Head 
Start  and  Head  Start  parents  must 
receive  preference  for  employment 
vacancies  for  which  they  are  qualified. 

(4)  Staff  and  program  consmtants 
must  be  familiar  with  the  ethnic 
background  and  heritage  of  families  in 
the  program  and  must  be  able  to  serve 
and  effisctively  communicate,  to  the 
extent  feasible,  with  children  and 
families  with  no  or  limited  English 
proficiency. 

(c)  Early  Head  Start  or  Head  Start 
director  qualifications.  The  Early  Head 
Start  or  Head  Start  director  must  have 
demonstrated  skills  and  abilities  in  a 
management  capacity  relevant  to  hiunan 
services  pnwram  management. 

(d)  Qualifications  of  content  area 
experts.  Grantee  and  delegate  agencies 
must  hire  staff  or  consultants  who  meet 
the  qiulifications  listed  below  to 
provide  content  area  expertise  and 
oversight  on  an  ongoing  or  regularly 
scheduled  basis.  Agencies  must 
determine  the  appropriate  staffing 
pattern  necessary  to  provide  these 
nmctions. 

(1)  Education  and  child  development 
services  must  be  supported  by  staff  or 
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consultants  with  training  and 
experience  in  areas  that  include:  The 
theories  and  principles  of  child  growth 
and  development,  early  childhood 
education,  and  family  support.  In 
addition,  staff  or  consultants  must  meet 
the  qualifications  for  classroom 
teachere,  as  specified  in  section  648A  of 
the  Head  Start  Act  and  any  subsequent 
amendments  regarding  the 
qualifications  of  teachers. 

(2)  Health  services  must  be  supported 
by  staff  or  consultants  with  traiiiing  and 
experience  in  public  health,  nvusing, 
health  education,  maternal  and  child 
health,  or  healtb«dministration.  In 
addition,  when  a  health  procedure  must 
be  performed  only  by  a  licensed/ 
certified  health  professional,  the  agency 
must  assure  that  the  requirement  is 
followed. 

(3)  Nutrition  services  must  be 
supported  by  staff  or  consultants  who 
are  registered  dietitians  or  nutritionists. 

(4)  Mental  health  services  must  be 
supported  by  staff  or  consviltants  who 
are  licensed  or  certified  mental  health 
professionals  with  experience  and 
expertise  in  serving  young  children  and 
their  families. 

(5)  Family  and  community 
partnership  services  must  be  supported 
by  staff  or  consultants  with  training  and 
experience  in  field(s)  related  to  social, 
human,  or  family  services. 

(6)  Parent  involvement  services  must 
be  supported  by  staff  or  consultants 
with  training,  experience,  and  skills  in 
assisting  the  parents  of  young  children 
in  advocating  and  decision-making  for 
their  families. 

(7)  Disabilities  services  must  be 
supported  by  staff  or  considtants  with 
training  and  experience  in  seciuing  and 
individualizing  needed  services  for 
children  with  disabilities. 

(8)  Grantee  and  delegate  agencies 
must  secure  the  regularly  scheduled  or 
ongoing  services  of  a  qualified  fiscal 
officer. 

(e)  Home  visitor  qualifications.  Home 
visitors  must  have  knowledge  and 
experience  in  child  development  and 
early  childhood  education;  the 
principles  of  child  health,  safety,  and 
nutrition;  adult  learning  principles;  and 
family  dynamics.  They  must  be  skilled 
in  communicating  with  and  motivating 
people.  In  addition,  they  must  have 
knowledge  of  community  resources  and 
the  skills  to  link  families  wnth 
appropriate  agencies  and  services. 

(f)  Infant  and  toddler  staff 
qualifications.  Early  Head  Start  and 
Head  Start  staff  working  as  teachers 
with  infants  and  toddlers  must  obtain  a 
Child  Development  Associate  (CDA) 
credential  for  Infant  and  Toddler 
Caregivers  or  an  equivalent  credential 


that  addresses  comparable  competencies 
within  one  year  of  the  effective  date  of 
the  final  rule  or,  thereafter,  within  one 
year  of  hire  as  a  teacher  of  infants  and 
toddlers.  In  addition,  in&nts  and 
toddler  teachers  must  have  the  training 
and  experience  necessary  to  develop 
consistent,  stable,  and  supportive 
relationships  with  very  young  children. 
The  training  must  develop  knowledge  of 
infant  and  toddler  development,  safety 
issues  in  infant  and  toddler  care  (e.g., 
reducing  the  risk  of  Sudden  Infant 
Death  Syndrome),  and  methods  for 
communicating  effectively  with  infants 
and  toddlers,  their  parents,  and  other 
staff  members. 

(g)  Classroom  staffing  and  home 
visitors.  (1)  Grantee  and  delegate 
agencies  must  meet  the  requirements  of 
45  CFR  1306.20  regarding  classroom 
staffing. 

(2)  When  a  majority  of  children  speak 
the  same  language,  at  least  one 
classroom  st«^  member  or  home  visitor 
interacting  regularly  with  the  children 
must  speak  their  language. 

(3)  For  center-based  programs,  the 
class  size  requirements  specified  in  45 
CFR  1306.32  must  be  maintained 
through  the  provision  of  substitutes 
when  regular  classroom  staff  are  absent. 

(4)  Grantee  and  delegate  agencies 
must  ensure  that  each  teacher  working 
exclusively  with  infants  and  toddlers 
has  responsibility  for  no  more  than  four 
infants  and  toddlers  and  that  no  more 
than  eight  infants  and  toddlers  are 
placed  in  any  one  group.  However,  if 
State,  Tribal  or  local  regulations  specify 
staff:child  ratios  and  group  sizes  more 
stringent  than  this  requirement,  the 
State.  Tribal  or  local  regulations  must 
apply. 

(5)  Staff  must  supervise  the  outdoor 
and  indoor  play  areas  in  such  a  way  that 
children's  safety  can  be  easily 
monitored  and  ensured. 

(h)  Standards  of  conduct.  (1)  Grantee 
and  delegate  agencies  must  ensure  that 
all  staff,  consultants,  and  volunteers 
abide  by  the  program's  standards  of 
conduct.  These  standards  must  specify 
tiiat: 

(i)  They  will  respect  and  promote  the 
unique  identity  of  each  child  and  family 
and  refrain  from  stereotyping  on  the 
basis  of  gender,  nae.  ethnicity,  culture, 
religion,  or  disability; 

(ii)  They  will  follow  program 
confidentiality  policies  concerning 
information  about  children,  families, 
and  other  staff  members; 

(iii)  No  child  wrill  be  left  alone  or 
imsupervised  while  under  their  care; 

and 

(iv)  They  will  use  positive  methods  of 
child  guidance  and  will  not  engage  in 
corporal  punishment,  emotional  or 


physical  abuse,  or  hiuniliation.  In 
addition,  they  will  not  employ  methods 
of  discipline  that  involve  isolation,  the 
use  of  food  as  punishment  or  reward,  or 
the  denial  of  basic  needs. 

(2)  Grantee  and  delegate  agencies 
must  ensure  that  all  employees  engaged 
in  the  award  and  administration  of 
contracts  or  other  financial  awards  sign 
statements  that  they  vnll  not  solicit  or 
accept  personal  gratuities,  favore,  or 
anyming  of  significant  monetary  value 
from  contractors  or  potential 
contractors. 

(3)  Personnel  policies  and  procedures 
must  include  provision  for  appropriate 
penalties  for  violating  the  standards  of 
conduct. 

(i)  Staff  performance  appraisals. 
Grantee  and  delegate  agmicies  must,  at 
a  minimum,  perform  annual 
performance  reviews  of  each  Early  Head 
Start  and  Head  Start  staff  member  and 
use  the  results  of  these  reviews  to 
identify  staff  training  and  professional 
development  needs,  modify  staff 
performance  agreements,  as  necessary, 
and  assist  each  staff  member  in 
improving  his  or  her  skills  and 
professional  competencies. 

(j)  Staff  and  volunteer  health.  (1) 
Grantee  and  delegate  agencies  must 
assiu«  that  each  staff  member  has  an 
initial  health  examination  that  includes 
screening  for  tuberculosis  and  a 
periodic  re-examination  (as 
recommended  by  their  health  care 
provider  or  as  mandated  by  State. 
Tribal,  or  local  laws)  so  as  to  assuie  that 
they  do  not,  because  of  communicable 
diseases,  pose  a  significant  risk  to  the 
health  or  safety  of  others  in  the  Early 
Head  Start  or  Head  Start  program  that 
cannot  be  eliminated  or  reduced  by 
reasonable  accommodation.  This 
requirement  must  be  implemented 
consistent  with  the  requirements  of  the 
Americans  with  Disabilities  Act  and 
section  504  of  the  Rehabilitation  Act. 

(2)  Regular  volunteers  must  be 
screened  for  tuberculosis  in  accordance 
with  State,  Tribal  or  local  laws.  In  the 
absence  of  State,  Tribal  or  local  law.  the 
Health  Services  Advisory  Committee 
must  be  consulted  regarding  the  need 
for  such  screenings  (see  45  CFR 
1304.3(20)  for  a  definition  of  volunteer). 

(3)  Grantee  and  delegate  agencies 
must  make  mental  health  and  wellness 
information  available  to  staff  with 
concerns  that  may  affect  their  job 
performance. 

(k)  Training  and  development.  (1) 
Grantee  and  delegate  agencies  must 
provide  an  orientation  to  all  new  staff, 
consultants,  and  volunteers  that 
includes,  at  a  minimum,  the  goals  and 
underlying  philosophy  of  Early  Head 
Start  andyor  Head  Start  and  the  ways  in 
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which  they  are  implemented  by  the 
program. 

(2)  Grantee  and  delegate  agencies 
must  establish  and  implement  a 
structured  approach  to  staff  training  and 
development,  attaching  academic  credit 
whenever  possible.  This  system  should 
be  designed  to  help  build  relationahips 
among  staff  and  to  assist  staff  in 
acquiring  or  increasing  the  knowledge 
and  skills  needed  to  fulfill  their  )ob 
responsibilities,  in  accordance  with  the 
requirements  of  45  CFR  1306.23. 

(3)  At  a  minimum,  this  system  must 
include  ongoing  opportunities  for  staff 
to  acquire  the  knowledge  and  skills 
necessary  to  implement  the  content  of 
the  Head  Start  Program  Performance 
Standards.  This  program  must  also 
include: 

(i)  Methods  for  identifying  and 
reporting  child  abuse  and  neglect  that 
comply  with  applicable  State  and  local 
laws  using,  so  far  as  possible,  a  helpful 
rather  than  a  punitive  attitude  toward 
abusing  or  neglecting  parents  and  other 
caretakera;  and 

(ii)  Methods  for  planning  for 
successful  child  and  Camily  transitions 
to  and  from  the  Early  Head  Start  or 
Head  Start  program. 

(4)  Grantee  and  delegate  agencies 
must  provide  training  or  orientation  to 
Early  Head  Start  and  Head  Start 
governing  body  members.  Agencies 
must  also  provide  orientation  and 
ongoing  training  to  Early  Head  Start  and 
Head  Start  Policy  Council  and  Policy 
Committee  memben  to  enable  them  to 
cany  out  their  program  governance 
responsibilities  effectively. 


f1304.S3    FadlMee.! 
e<|ulpinewt. 

(a)  Head  Start  physical  environment 
and  facilities.  (1)  Grantee  and  delegate 
agencies  must  provide  a  physical 
environment  and  facilities  conducive  to 
learning  and  reflective  of  the  different 
stages  of  development  of  each  child. 

(2)  Grantee  and  delegate  agencies 
must  provide  appropriate  space  for  the 
conduct  of  all  program  activities  (see  45 
CFR  1308.4  for  specific  access 
requirements  for  children  with 
disabilities). 

(3)  The  center  space  provided  by 
grantee  and  delegate  agencies  must  be 
organized  into  functional  areas  that  can 
be  recognized  by  the  children  and  that 
allow  for  individual  activities  and  social 
interactions. 

(4)  The  indoor  and  outdoor  space  in 
Early  Head  Start  or  Head  Start  centen 
in  use  by  mobile  infjamts  and  toddlera 
must  be  separated  from  general 
walkways  and  from  areas  in  use  by 
preschoolers. 


(5)  Centen  must  have  at  least  35 
square  fiset  of  usable  indoor  space  per 
child  available  for  the  care  and  use  of 
children  (i.e.,  exclusive  of  bathrooms, 
halls,  kitchen,  stdff  rooms,  and  storage 
places)  and  at  least  75  square  feet  of 
usable  outdoor  play  space  per  child. 

(6)  Fadlitie*  owned  or  operated  by 
Early  Head  Start  and  fiead  Start  grantee 
or  delegate  agencies  mtist  meet  the 
licensing  requirements  of  45  CFR 
1306.30. 

(7)  Grantee  and  delegate  agencies 
must  provide  for  the  maintenance, 
repair,  safety,  and  security  of  all  Early 
Head  Start  and  Head  Start  facilities, 
materials  and  equipment. 

(8)  Grantee  and  delegate  agencies 
must  provide  a  center-based 
environment  free  of  toxins,  such  as 
cigarette  smoke,  lead,  pesticides, 
herbicides,  and  other  air  pollutants  as 
well  as  soil  and  water  contaminants. 
Agencies  must  ensure  that  no  child  is 
present  during  the  spraying  of 
pestiddee  or  herbicides.  Children  must 
not  ret\im  to  the  affected  area  until  it  is 
safe  to  do  so. 

(9)  Outdoor  play  areas  at  center-besed 
programs  must  be  arranged  so  as  to 
prevent  any  child  frxim  leaving  the 
premises  and  getting  into  unsafe  and 
unsupervised  areas.  Enroute  to  play 
areas,  children  must  not  be  exposed  to 
vehicular  traffic  without  supervision. 

(10)  Grantee  and  delegate  agencies 
must  conduct  a  safety  inspection,  at 
least  annually,  to  ensure  mat  each 
fecility's  space,  light,  ventilation,  heat, 
and  other  ph3rsical  arrangements  are 
consistent  writh  the  health,  safety  and 
developmental  needs  of  c^ldrni.  At  a 
minimum,  agencies  must  ensure  that: 

(i)  In  climates  where  such  systems  are 
necessary,  there  is  a  safe  and  effective 
heating  and  cooling  system  that  is 
insulated  to  protect  children  and  staff 
from  potential  bums; 

(ii)  No  highly  flammable  furnishings, 
decorations,  or  materials  that  emit 
highly  toxic  fumes  when  burned  are 
used: 

(iii)  Flammable  and  other  dangerous 
materials  and  potential  poisons  are 
stored  in  locked  cabinets  or  storage 
facilities  septarate  from  stored 
medications  and  food  and  are  accessible 
only  to  authorized  persons.  All 
medications,  including  those  required 
for  staff  and  volunteers,  are  labeled, 
stored  under  lock  and  key,  refrigerated 
if  necessary,  and  kept  out  of  the  reach 
of  children: 

(iv)  Rooms  are  well  lit  and  provide 
emergency  lighting  in  the  case  of  power 
failure: 

(v)  Approved,  working  fire 
extinguishers  are  readily  available: 


(vi)  An  appropriate  number  of  smoke 
detectors  are  installed  and  tested 
regularly; 

(vii)  &dts  are  clearly  visible  and 
evacuation  routes  are  clearly  marked 
and  posted  so  that  the  path  to  safety 
outside  is  immistakable  (see  45  CFR 
1304.22  for  additional  emergency 
procedures); 

(viii)  Indoor  and  outdoor  premises  are 
cleaned  daily  and  kept  free  of 
undesirable  and  hazardous  materials 
and  conditions: 

(ix)  Paint  coatings  an  both  interior 
and  exterior  premises  used  for  the  care 
of  children  do  not  contain  hazardous 
quantities  of  lead; 

(x)  The  selection,  layout,  and 
maintenance  of  playground  eqidpment 
'  and  surfeoes  minimize  the  possibility  of 
injury  to  children; 

(xi)  Electrical  outlets  accesrible  to 
children  prevent  shock  through  the  use 
of  child-resistant  covere.  the  installation 
of  child-protection  outlets,  or  the  use  of 
safety  plugs; 

(xii)  Windows  and  glass  doore  are 
constructed,  adapted,  or  adjusted  to 
prevent  injtiry  to  children: 

(xiii)  Only  sources  of  water  approved 
by  the  local  or  State  health  authority  are 
used; 

(xiv)  Toilets  and  handwashing 
fedlities  are  adequate,  clean,  in  good 
repair,  and  easily  readied  by  children. 
Toileting  and  diapering  areas  must  be 
separated  from  areas  used  for  cooking, 
eating,  or  children's  activities; 

(xv)  Toilet  training  equipment  is 
provided  for  children  being  toilet 
trained: 

(xvi)  All  sewage  and  liquid  waste  is 
disposed  of  through  a  locally  approved 
seiwer  system,  and  garbage  and  trash  are 
stored  in  a  safe  and  sanitary  manner; 
and 

(xvii)  Adeqiiate  provisions  are  made 
for  children  with  disabilities  to  ensure 
their  safety,  comfort,  and  partidpation. 

(b)  Head  Start  equipment,  toys, 
materials,  and  furniture. 

(1)  Grantee  and  delegate  agendes 
must  provide  and  arrange  suffident 
equipment,  toys,  materials,  and 
furniture  to  meet  the  needs  and 
facilitate  the  partidpation  of  children 
and  adults.  Equipment,  toys,  materials, 
and  furniture  owned  or  operated  by  the 
grantee  or  delegate  agency  must  be: 

(i)  Supportive  of  the  spedfic 
educational  objectives  of  the  local 
program; 

(ii)  Supportive  of  the  culttiral  and 
ethnic  backgrounds  of  the  children; 

(iii)  Age-appropriate,  safe,  and 
supportive  of  the  abihties  and 
developmental  level  of  each  child 
served,  with  adaptations,  if  necessary, 
for  children  with  disabilities; 
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(iv)  Accessible,  attractive,  and 
inviting  to  children; 

(v)  Designed  to  provide  a  variety  of 
learning  experiences  and  to  encourage 
each  child  to  experiment  and  explore; 

(vi)  Safe,  durable,  and  kept  in  good 
condition;  and 

(vii)  Stored  in  a  safe  and  orderly 
feshion  when  not  in  use. 

(2)  Infant  and  toddler  toys  must  be 
made  of  non-toxic  materials  and  must 
be  sanitized  regularly. 

(3)  To  reduce  the  risk  of  Sudden 
In&nt  Death  Syndrome  (SIDS),  all 
sleeping  arrangements  for  infants  must 
use  firm  mattresses  and  avoid  soft 
bedding  materials  such  as  comfortera, 
pillows,  flu^  blankets  or  stuffed  toys. 

Subpart  E— tanpiententation  and 
Enforcement 

11304.60    Deflcieneies  and  quality 
Improvement  plans. 

(a)  Early  Head  Start  and  Head  Start 
grantee  and  delegate  agencies  must 
comply  with  the  reqiiirements  of  this 
part  in  accordance  with  the  effective 
date  set  forth  in  45  CFR  1304.2. 

(b)  If  the  responsible  HHS  offidal,  as 
a  result  of  infonnation  obtained  frtim  a 
review  of  an  Early  Head  Start  or  a  Head 
Start  grantee,  determines  that  the 
grantee  has  one  or  more  deficiencies,  as 
defined  in  §  1304.3(a)(6)  of  this  part, 
and  therefore  also  is  in  violation  of  the 
minimiun  requirements  as  defined  in 

§  1304.3(a)(14)  of  this  part,  he  or  she 
will  notify  the  grantee  promptly,  in 
writing,  of  the  finding,  identifying  the 
deficiencies  to  be  correded  and,  with 
reaped  to  each  identified  deficiency, 
will  inform  the  grantee  that  it  must 
corred  the  deficiency  either 
inunediately  or  pursuant  to  a  Quality 
Improvement  Plan. 

(c)  An  Early  Head  Start  or  Head  Start 
grantee  with  one  or  more  deficiendes  to 
be  correded  under  a  Quality 
Improvement  Plan  must  submit  to  the 
responsible  HHS  offidal  a  Quality 
Improvement  Plan  specifying,  for  each 
identified  defidency,  the  actions  that 
the  grantee  will  take  to  corred  the 
defidency  and  the  timeframe  within 
which  it  will  be  correded.  In  no  case 
can  the  timeframes  proposed  in  the 
Quality  Improvement  Plan  exceed  one 
year  irom  the  date  that  the  grantee 
received  ofBdal  notification  of  the 
deficiencies  to  be  correded. 

(d)  Within  30  days  of  the  receipt  of 
the  Quality  Improvement  Plan,  the 
responsible  HHS  offidal  will  notify  the 
Early  Head  Start  or  Head  Start  grantee, 
in  writing,  of  the  Plan's  approval  or 
specify  the  reasons  why  the  Plan  is 
disapproved. 

(e)  If  the  Quality  Improvement  Plan  is 
disapproved,  the  Early  Head  Start  or 


Head  Start  grantee  must  submit  a 
revised  Quality  Improvement  Plan, 
making  the  changes  necessary  to 
address  the  reasons  that  the  initial  Plan 
was  disapproved. 

(f)  If  an  Eariy  Head  Start  or  Head  Start 
grantee  feils  to  coned  a  defidency. 
either  immediately,  or  within  the 
timeframe  specified  in  the  approved 
Quality  Improvement  Plan,  the 
responsible  HHS  offidal  wiU  issue  a 
letter  of  termination  or  denial  of 
refunding.  Head  Start  grantees  may 
appeal  tenninations  and  denials  of 
refunding  under  45  CFR  part  1303, 
while  Early  Head  Start  grantees  may 
appeal  terminations  and  denials  of 
refunding  only  under  45  CFR  part  74  or 
part  92.  A  defidency  that  is  not  timely 
correded  shall  be  a  material  failure  of 
a  grantee  to  comply  with  the  terms  and 
conditions  of  an  award  within  the 
meaning  of  45  CFR  74.61(a)(1),  45  CFR 
74.62  and  45  CFR  92.43(a). 

§1304.61    Noncompliance. 

(a)  If  the  responsible  HHS  official,  as 
a  result  of  information  obtained  from  a 
review  of  an  Early  Head  Start  or  Head 
Start  grantee,  determines  that  the 
grantee  is  not  in  compliance  with 
Federal  or  State  requirements 
(including,  but  not  limited  to,  the  Head 
Start  Act  or  one  or  more  of  the 
regulations  imder  parts  1301, 1304, 
1305, 1306  or  1308  of  this  title)  in  ways 
that  do  not  constitiite  a  deficiency,  he  or 
she  will  notify  the  grantee  promptly,  in 
writing,  of  the  finding,  identifying  the 
area  or  areas  of  noncompliance  to  be 
corrected  and  specifying  the  period  in 
which  they  must  correded. 

(b)  Early  Head  Start  or  Head  Start 
grantees  which  have  received  written 
notification  of  an  area  of  noncompliance 
to  be  correded  must  corred  the  area  of 
noncompliance  within  the  time  period 
spedfied  by  the  responsible  HHS 
official.  A  grantee  which  is  unable  or 
unwilling  to  correct  the  spedfied  areas 
of  noncompliance  within  the  prescribed 
time  period  will  be  judged  to  have  a 
deficiency  which  must  be  correded. 
either  immediately  or  pursuant  to  a 
Quality  Improvement  Plan  (see  45  CFR 
1304.3(a)(6)(iu)  and  45  CFR  1304.60). 

PART  1301— HEAD  START  GRANTS 
ADMINISTRATION 

2.  The  authority  citation  for  part  1301 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  9801  et.  seq. 

3.  Section  1301.31  is  revised  to  read 
as  follows: 

§  1301.31    Personnel  policies. 

(a)  Written  policies.  Grantee  and 
delegate  agencies  must  establish  and 


implement  wnitten  personnel  polides 
far  staff,  that  are  approved  by  the  Policy 
r^Mifiril  or  Policy  Committee  and  that 
are  mnie  available  to  all  grantee  and 
delegate  agency  staff.  At  a  minimum, 
such  polides  must  include: 

(1)  Descriptians  of  eadi  staff  poaiti<Hx. 
addressing,  as  appropriate,  roles  and 
responsibilities,  relevant  qualifications, 
salary  range,  and  emplo3ree  benefits  (see 
45  CFR  1304.52(c)  and  (d)): 

(2)  A  description  of  the  procedures  for 
recruitment,  selection  and  termination 
(see  paragraph  (b)  of  this  Section,  Staff 
recruitment  and  selection  procedures); 

(3)  Standards  of  condud  (see  45  CFR 
1304.52(h)); 

(4)  Descriptions  of  methods  for 
providing  staff  and  volimteers  with 
opportimities  for  training,  development, 
and  advancement  (see  45  CFR 
1304.52(k),  Training  and  development); 

(5)  A  description  of  the  procediu^s  for 
conducting  staff  performance  appraisals 
(see  45  CFR  1304.52(1).  Staff 
performance  appraisals); 

(6)  Assurances  that  the  program  is  an 
equal  opportunify  employer  and  does 
not  discriminate  on  the  basis  of  gender, 
race,  ethnidty,  religion  or  disabilify; 
and 

(7)  A  description  of  employee- 
management  relation  procedures, 
including  those  for  managing  employee 
grievances  and  adverse  actidtis. 

(b)  Staff  recruitment  and  selection 
procedures.  (1)  Before  an  employee  is 
hired,  grantee  or  delegate  agendes  must 
condud: 

(i)  An  interview  with  the  applicant; 

(ii)  A  verification  of  personal  and 
employment  references;  and 

(iii)  A  State  or  national  criminal 
record  check,  as  required  by  State  law 
or  administrative  requirement.  If  it  is 
not  feasible  to  obtain  a  criminal  record 
check  prior  to  hiring,  an  employee  must 
not  be  considered  permanent  vmtil  such 
a  check  has  been  completed. 

(2)  Grantee  and  delegate  agencies 
must  require  that  all  current  and 
prospective  employees  sign  a 
declaration  prior  to  employment  that 
lists: 

(i)  All  pending  and  prior  criminal 
arrests  and  charges  related  to  child 
sexual  abuse  and  their  disposition; 

(ii)  Convictions  related  to  other  forms 
of  child  abuse  and  negled;  and 

(iii)  All  convictions  of  violent 
felonies. 

(3)  Grantee  and  delegate  agencies 
must  review  each  application  for 
employment  individually  in  order  to 
assess  the  relevancy  of  an  arrest,  a 
pending  criminal  charge,  or  a 
conviction. 

(c)  Declaration  exclusions.  The 
declaration  required  by  paragraph  (b)(2) 
of  this  section  may  exclude: 
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(1)  Traffic  fines  of  $200.00  or  less; 

(2)  Any  ofiense,  other  than  any 
ofiense  related  to  child  abiue  and/or 
child  sexual  abuse  or  violent  felonies, 
committed  before  the  prospective 
employee's  18th  birthday  which  was 
finally  adjudicated  in  a  juvenile  court  or 
under  a  youth  offender  law; 

(3)  Any  conviction  the  record  of 
which  has  been  expimged  under  Federal 
or  State  law;  and 

(4)  Any  conviction  set  aside  imder  the 
Federal  Youth  Corrections  Act  or 
similar  State  authority. 

(d)  Probationary  period.  The  policies 
governing  the  recruitment  and  selection 
of  staff  must  provide  for  a  probationary 
period  for  all  new  employees  that 
allows  time  to  monitor  employee 
performance  and  to  examine  and  act  on 
the  residts  of  the  criminal  record  checks 
discussed  in  paragraph  (b)  (1)  of  this 
Section. 

(e)  Reporting  child  abuse  or  sexual 
abuse.  Grantee  and  delegate  agencies 
must  develop  a  plan  for  responding  to 
suspected  or  known  child  abuse  or 
sexual  abuse  as  defined  in  45  CFR 
1340.2(d)  whether  it  occiuv  inside  or 
outside  of  the  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0980-0173.) 

PART  1303— APPEAL  PROCEDURES 
FOR  HEAD  START  GRANTEES  AND 
CURRENT  OR  PROSPECTIVE 
DELEGATE  AGENOES 

3.  The  authority  citation  for  part  1303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9801  et  s«q. 

4.  Section  1303.14  is  amended  by 
revising  paragraph  (b)(4)  and 
republishing  the  introductory  text  to 
paragraph  (b)  to  read  as  follows: 

f1303wl4    Appeal  by  a  grantee  from  a 
lannlnatfcMi  of  financial  aaaislanoa. 


(b)  Financial  assistance  may  be 
terminated  for  any  or  ail  of  the 
following  reasons: 

(4)  The  grantee  has  failed  to  timely 
correct  one  or  more  deficiencies  as 
defined  in  45  CFR  Part  1304; 


PART  1305— EUGIBILfTY, 
RECRUTTMENT,  SELECTION. 
ENROLLMENT  AND  ATTENDANCE  IN 
HEAD  START 

5.  The  authority  citation  for  part  1305 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  9801  et  seq. 

6.  Section  1305.1  is  amended  by 
adding  a  sentence  at  the  end  to  read  as 
follows: 


fiao&i 

*  *  *  These  requirements  are  to  be 
used  in  conjunction  with  the  Head  Start 
Program  Performance  Standards  at  45 
CFR  part  1304.  as  applicable. 

7.  Section  1305.3  is  amended  by 
revising  the  heading  and  revising 
paragraphs  (b).  introductory  text.  (c). 
introductory  text,  (d),  and  (f)(1)  to  read 
as  follows: 

f  130S.3    Dalannlhing  connnunlty 
strangtha  and  naada. 

•  •        •        •        • 

(b)  Each  Early  Head  Start  and  Hmd 
Start  grantee  and  delegate  agency  must 
conduct  a  Community  Assessment 
within  its  service  area  once  every  three 
3reBrs.  The  Community  Assessment  must 
include  the  collection  and  analysis  of 
the  following  information  about  tl^e 
grantee's  or  delegate's  Early  Head  Start 
or  Head  Start  area: 

•  •        •        •        * 

(c)  The  Early  Head  Start  and  Head 
Stmt  grantee  and  delegate  agency  must 
use  information  fit>m  die  Commimity 
Assessment  to: 

•  •        •        •        • 

(d)  hi  each  of  the  two  years  following 
completion  of  the  Community 
Assossment  the  grantee  or  delegate 
agency  must  conduct  a  review  to 
determine  whether  there  have  been 
significant  changes  in  the  information 
described  in  paragraph  (b)  of  this 
section.  If  so,  the  Community 
Assessment  must  be  updated  and  the 
decisions  described  in  paragraph  (c)  of 
this  section  must  be  reconsidered. 

(f)*   *   • 

(1)  Select  an  area  or  areas  that  are 
among  those  having  the  greatest  need 
for  Early  Head  Start  or  Head  Start 
services  as  determined  by  the 
Community  Assessment;  and  ^ 

(The  information  collection  requirements 
contained  in  tliis  section  are  approved  by  the 
Office  of  Management  and  Budget  (OMB) 
under  OMB  Control  number  0970-0124) 

PART  1306— HEAD  START  STAFRNG 
REQUIREMENTS  AND  PROGRAM 
OPTIONS 

8.  The  authority  citation  for  part  1306 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  9601  et  seq. 

9.  Section  1306.1  is  revised  to  read  as 
follows: 

S  1306.1    Purpose  and  acopa. 

This  Part  sets  forth  requirements  for 
Early  Head  Start  and  Head  Start 
program  staffing  and  program  options 
that  all  Early  Head  Start  and  Head  Start 
grantee  and  delegate  agencies,  with  the 


exception  of  Parent  Cliild  Centv 
pro-ams.  must  meet  llie  exception  for 
Parent  Child  Centers  is  for  fiscal  years 
1995. 1996,  and  1997  as  consistent  with 
section  645A(e)(2)  of  the  Head  Start  Act. 
as  amended.  These  requirements, 
including  those  pertaining  to  staffing 
patterns,  the  choice  of  the  program 
options  to  be  implemented  and  the 
acceptable  ranges  in  the  implementation 
of  those  options,  have  been  developed 
to  help  maintain  and  improve  the 
quality  of  Early  Head  Start  and  Head 
Start  and  to  help  promote  l««Hng 
benefits  to  the  children  and  fomilies 
being  served.  These  requirements  are  to 
be  umd  in  conjunction  with  the  Head 
Start  Program  Perfcsmance  Standards  at 
45  CFR  Part  1304.  as  applicable. 

10.  SecticD  1306.20  is  amended  by 
redesignating  paragraphs  (a)  through  (e) 
as  (b)  through  (f)  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

fiaoe^    Progfamatafflngpansma. 

(a)  Grantees  must  meet  the 
requirements  of  45  CFR  1304.52(g), 
Classroom  staffing  and  home  visitors,  in 
addition  to  the  requirements  of  this 
Section. 


11.  Section  1306.21  is  revised  to  read 
as  follows: 

11308.21    Staff  quallflcaaonrsqulrBmanta. 

Head  Start  programs  must  comply 
with  section  648A  of  the  Head  Start  Act 
and  any  subsequent  amendments 
regarding  the  qualifications  of  classroom 
teachers. 

12.  Section  1306.30  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


11306^ 
child 


of  comprahsnslve 
sarvloaa. 


(c)  The  facihties  used  by  Early  Head 
Start  and  Head  Start  grantee  and 
delegate  agencies  for  regularly 
schediUed  center-based  and 
combination  program  option  classroom 
activities  or  home-based  group 
socialization  activities  must  comply 
with  State  and  local  requirements 
concerning  licensing.  In  cases  where 
these  licensing  standards  are  less 
comprehensive  or  less  stringent  than  the 
Head  Start  regulations,  or  where  no 
State  or  local  licensing  standards  are 
applicable,  grantee  and  delegate 
agencies  are,  at  a  mininniiTi  required  to 
assure  that  their  facilities  are  in 
compliance  with  the  Head  Start  Program 
Performance  Standards  related  to  the 
safety  of  facilities  found  in  45  CFR 
1304.53(a),  Physical  environment  and 
facihties. 
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13.  Section  1306.33  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

I13M.33    Homa-tased  program  option. 

*        •        •        •        • 

(c)*  •  • 

(3)  Ckantees  must  follow  the  nutrition 
requirements  specified  in  45  CFR 
1304.23(b)(2)  and  provide  appropriate 
snacks  and  meals  to  the  children  during 
group  socialization  activities. 


PART  1306-HEAD  START  PROGRAM 
PERFORMANCE  STANDARDS  ON 
SBtVICES  FOR  CHILDREN  WITH 
DISABILITIES 

14.  The  authority  citation  for  Part 
1308  continues  to  read  as  follows: 

Authority:  42  U.S.C  9801  et  seq. 

15.  Section  1308.6  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§1306.6    Assessment  of  cMldrsn. 


(b)-  •  ' 

(1)  Gnntees  must  provide  for 
developmental,  hearing  and  vision 
screenings  of  all  Early  Head  Start  and 
Head  Start  childrwi  within  45  days  of 
the  child's  entry  into  the  program.  This 
does  not  preclude  starting  screening  in 
the  spring,  before  program  services 
begin  in  the  fall. 
•        *        •        •        • 

[FR  Doc.  96-28134  Filed  11-4-96;  8:45  am] 
BHXStO  coos  4lS4-ei-P 
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November  5,  1996 


Part  IV 


Department  of 
Education 

Part  A  of  Title  i  of  the  Eiementary  and 
Secondary  Education  Act  of  1965;  Notice 
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DEPARTMENT  OF  EDUCATION 

Part  A  of  TItIa  I  of  tha  Elamantary  and 
Sacondary  Education  Act  of  1965 

AGENCY:  Department  of  Education. 
ACnON:  Notice  of  Interpretation. 

SUMMARY:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
interprets  section  1112(c)(1)(H)  of  Title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965  to  permit  a  local 
educational  agency  (LEA)  providing 
early  childhood  development  services 
under  Title  I,  Part  A  prior  to  January  1, 
1998  to  comply  with  either  §  1304.21  of 
the  revised  Head  Start  performance 
standards  (published  in  final  elsewhere 
in  this  issue  of  the  Federal  Register)  or 
the  current  Head  Start  performance 
standards  Ln  45  CFR  1304.2-1—1304.2- 
3  (1995).  This  interpretation  is  needed 
because  section  1112(c)(lKH)  of  Title  I 
requires  an  LEA  providing  early 
childhood  development  services  to 
comply  with  Head  Start  performance 
standards  beginning  with  fiscal  year 
1997  funds  for  use  in  the  1997-98 
school  year.  However,  the  newly  revised 
Head  Start  fwrformance  standards, 
including  §  1304.21,  will  not  take  effect 
until  January  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jean  LeTendre,  Director, 
Compensatory  Education  Programs, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW  (Portals  Building,  Room  4400), 
Washington,  D.C.  20202-6132. 
Telephone  (202)  260-0826.  Individuals 
who  use  a  teleconununications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

8UPPI.EMENTARY  INFORMATION:  Section 
1112(c)(1)(H)  of  Tide  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
requires  a  local  educational  agency 
(LEA)  to  assure  in  its  Title  I.  Part  A  plan 
that,  beginning  in  fiscal  year  1997,  if  the 
LEA  "chooses  to  use  (Part  A  funds]  to 
provide  early  childhood  development 
services  to  low-income  children  below 
the  age  of  compulsory  school 
attendance,  [the  LEA  will)  ensure  that 
such  services  comply  with  the 


performance  standards  established 
under  section  641  A(a)  of  the  Head  Start 
Act  or  under  section  651- of  such  Act,  as 
such  section  651  was  in  effect  on  the 
day  preceding  the  date  of  enactment  of 
the  Human  Services  Amendments  of 
1994."  Section  1112(c)(3)  of  Title  I 
exempts  an  LEA  from  complying  with 
Head  Start  performance  standards  if  it  is 
using  Title  I,  Part  A  funds  to  operate  a 
preschool  program  using  the  Even  Start 
model  or  to  expand  its  Even  Start 
program. 

On  April  22,  1996,  pursuant  to  the 
Head  Start  Act  Amendments  of  1994, 
the  Associate  Conmilssioner  of  the  Head 
Start  Bureau,  Administration  for 
Children,  Youth  and  Families.  U.S. 
Department  of  Health  and  Human 
Services,  published  proposed 
regulations  revising  the  Head  Start 
performance  standards  (61  FR  17754- 
17792).  At  the  same  time,  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education  (Assistant  Secretary), 
published  a  notice  of  interpretation  (61 
IvR  17794-17795)  in  which  he  indicated 
that,  to  meet  the  requirement  in  section 
1112(c)(1)(H)  of  Title  I  an  LEA 
providing  early  childhood  development 
services  must  comply  with  the  proposed 
Head  Start  standards  in  §  13Q4.21— 
Education  and  Early  Childhood 
Development. 

Section  1304.21  is  published  in  final 
elsewhere  in  this  issue  of  the  Federal  - 
Register.  Consistent  with  the  Assistant 
Secretary's  prior  notice  of 
interpretation,  the  performance 
standards  in  that  section  apply  to  early 
childhood  development  services  under 
Title  I,  Part  A.  Cross-references  in 
§  1304.21  to  other  sections  of  the  Head 
Start  performance  standards  do  not 
make  those  sections  applicable  to  early 
childhood  development  services  under 
Title  I,  Part  A. 

As  the  preamble  of  the  final  Head 
Start  performance  standards  indicates, 
those  standards,  including  §  1304.21, 
will  take  effect  on  January  1.  1998.  The 
Associate  Commissioner  of  the  Head 
Start  Bureau  selected  this  date  in 
response  to  comments  from  Head  Start 
grantees  that  sufficient  lead  time  was 
needed  to  implement  changes 
necessitated  by  the  revised  performance 
standards.  Section  1112(c)(1)(H)  of  Title 


I.  however,  requires  an  LEA  to  comply 
with  Head  Start  performance  standards 
beginning  with  fiscal  year  1997  Title  I, 
Part  A  funds — that  is,  funds 
appropriated  for  use  in  the  1997-98 
school  year.  Thus,  an  LEA  would  have 
to  comply  with  Head  Start  performance 
standards  before  the  newly  revised 
§  1304.21  takes  eCEect. 

To  afford  maximum  flexibility  to 
LEAs  in  designing  and  implementing 
early  childhood  development  services 
imder  Title  I,  Part  A  during  the  1997- 
98  school  year,  the  Assistant  Secretary 
offers  the  following  interpretation  of 
section  1112(c)(1)(H)  of  Title  L 
Although  §  1304.21  will  not  be  effective 
until  January  1,  1998,  an  LEA  that 
complies  with  the  performance 
standards  in  that  section  in  providing 
early  childhood  development  services 
under  Title  1,  Part  A  prior  to  January  1, 
1998  will  satisfy  the  requirement  in 
section  1112(c)(1)(H)  of  TiUe  L  hi  the 
alternative,  during  the  1997-98  school 
year,  an  LEA  may  comply  with  the 
comparable  ciurent  Head  Start 
performance  standards  that  will  remain 
in  efiiect  until  January  1, 1998.  Those 
comparable  standards  are  contained  in 
45  CFR  1304.2-1—1304.2-3  (1995). 

Waiver  of  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553)fit  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportimity  to  comment  on  proposed 
rules.  However,  under  section  553(b)(A) 
of  the  APA,  the  Secretary  is  not  required 
to  offer  the  public  an  opportiuiity  to 
comment  on  an  interpretive  rule  that 
merely  advises  the  public  of  the 
Department's  construction  of  a  statute 
that  it  administers.  Because  this  notice 
concerns  an  interpretation  with  respect 
to  section  1112(c)(1)(H)  of  Title  I,  public 
comment,  pursuant  to  5  U.S.C. 
553(b)(A),  is  unnecessary. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.010,  Improving  Programs 
Operated  by  Local  Educational  Agencies) 

Dated:  October  28.  1996. 
Gerald  N.  Tirozzi, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education . 

[FR  Doc.  96-28135  Filed  11-4-96;  8:45  am) 
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Part  V 

Office  of 
Management  and 
Budget 

Audits  of  States,  Local  Governments,  and 
Non-Profit  Organizations;  Notice 
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OFFICE  OF  MANAQEMENT  AND 
BUDGET 

Audto  of  8MM,  Local  Qooemmente, 
■nd  Woi>-ProWt  OiynlfMone 

AOBiCV:  Office  of  Management  and 

Budget. 

ACTION:  Propoaed  revision  of  OMB 

Circular  No.  A-133  and  propoaed 

nMcisaion  of  OMB  Circular  No.  A-128. 

•UMMARY:  This  Notice  offers  interested 
parties  an  opportunity  to  comment  on 
further  propoaed  revisions  to  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-133.  "AudiU  of 
Institutions  of  Higher  Education  and 
Other  N(Hi-Profit  Inatitutiona,"  and  the 
proposed  consolidation  of  OMB  Circular 
No.  A-128,  "Audita  of  State  and  Local 
Govemmenta,"  into  Circular  No.  A-133 
(with  Circular  A-128  heing  rescinded). 
This  Notice  also  requesta  comment  on 
two  proposed  information  collections 
contained  in  the  proposed  revision  to 
Circular  A-133.  These  actions  are  being 
propoaed  to  implement  the  Single  Audit 
Act  Amendmenta  of  1996  (1996 
Amendmenta),  which  were  signed  into 
law  on  July  5,  1998  (PubUc  Law  104- 
156). 

In  the  proposed  revisions  to  Circular 
A-133,  as  published  in  the  Federal 
Register  on  March  17.  1995  (60  FR 
14594),  OMB  stated  an  intent  to  seek 
modifications  to  the  Single  Audit  Act  of 
1984  (1984  Act)  and,  upon  passage, 
extend  the  provisions  of  Circular  A-133 
to  include  audita  of  States  and  local 
govemmenta  and  then  rescind  Circular 
A-128.  (Indian  tribal  govemmenta  are 
included  under  the  definition  of  States 
and  are  covered  under  the  1984  Act, 
Circular  A-128,  the  1996  Amendmenta, 
and  this  proposed  revision.)  The  April 
1996  revision  of  Circular  A-133  was 
coordinated  with  the  1996  Amendmenta 
such  that  only  minimum  changes  are 
now  necessary  to  include  States  and 
local  governments  under  Circular  A- 
133.  When  States  and  local  govemmenta 
are  covered  under  Circular  A-133.  OMB 
will  rescind  Qrcular  A-128. 

Interested  parties  may  wish  to  refer  to 
the  March  17.  1995,  and  April  30.  1996. 
Federal  Reg;ister  (61  FR  19134)  for  a 
more  detailed  discussion  of  the  changes 
made  during  the  recent  revisions  to 
Circular  A-133. 

DATES:  All  comments  on  this  proposal 
should  be  in  writing,  and  must  be 
received  by  January  6. 1997.  Late 
conunents  will  be  considered  to  the 
extent  practicable. 
ADDRESSES:  Comments  should  be 
mailed  to  Office  of  Management  and 
Budget.  Office  of  Federal  Financial 
Management,  Financial  Standards  and 


Reporting  Branch.  Room  6025,  New 
Executive  Office  Building.  Waahington. 
DC  20503.  Whera  posaible.  anuwnta 
should  reference  applicable  paiag^^ 
or  section  nimiber*  in  the  proposed 
revision.  When  commenta  are  sent  in  by 
fecsimile  (fex),  they  should  be  fiuad  to 
(202)  395-4915.  Electronic  mail 
commenta  may  be  submitted  via 
hitemet  to  C0NLEY_S«A1  .E0P.GOV. 
Please  include  the  fiill  body  of 
electronic  mail  commenta  in  the  text  of 
the  message  and  not  as  an  attadmwnL 
Please  include  the  name,  title, 
organization,  postal  address,  and  E-mail 
address  in  the  text  of  the  message. 

To  facilitate  conversion  of  the 
commenta  into  a  computer  baStui.  for 
analysis,  it  would  be  helpful  If 
respondenta  send  a  copy  of  commenta 
on  either  a  3.5  or  5.25  inch  diskette  in 
either  WordPerfect  5.1,  WordPerfect  fior 
Windows,  or  ASCII  format  When  a 
diskette  cannot  be  provided,  it  would  be 
helpfiil  if  the  commenta  were  jointed  in 
pica  or  an  equivalent  10  characters  per 
inch  type  on  white  paper  so  the 
dociunent  can  be  easily  scanned  into  a 
computer  format. 

A  copy  of  the  current  Circulars  A-128 
and  A-133  may  be  obtained  from  the 
OMB  fex  information  line,  202-395- 
9068,  document  nimibers  1128  and 
1133,  respectively,  or  by  writing  or 
calling  the  Office  of  Administration. 
Publications  Office,  Room  2200.  New 
Executive  Office  Building,  Waahingtoli. 
DC  20503.  telephone  (202)  395-7332. 
Also,  Circular  A-133  and  this  proposed 
revision  are  available  on  the  C^fB  htane 
page  on  the  internet  which  is  ciirrently 
located  at  http7/www.whltehou8e.gov/ 
WH/EOP/OMB/html/ombhomeJitmL 
FOR  FURTHER  MFORMATXM  CONTACT: 
Sheila  O.  Conley,  Office  of  Federal 
Financial  Management  (OFFM), 
Financial  Standards  and  Reporting 
Branch.  OMB  telephone  (202)  395-3993 
and  fax  (202)  395-4915.  A  redlined/ 
strikeout  version  showing  the  detailed 
changes  between  the  recently  revised 
OMB  Qrcular  A-133  and  the  further 
proposed  revision  is  available  by 
written  request  to  OFFM. 
SUPPLEMENTARY  MF0RMAT10N:  Pursuant 
to  the  Single  Audit  Act  Amendmenta  of 
1996  (Pub.  L.  104-156),  the  proposed 
revision  requires  non-Federal  entities 
(States,  local  govemmenta,  and  non- 
profit organizations]  expending 
$300,000  or  more  in  a  year  in  Federal 
awards  to  have  an  audit,  seta  forth 
requirements  for  both  the  perfbrmenoe 
and  reporting  of  this  audit,  and  provides 
for  follow-up  on  audit  findings.  Each 
non-Federal  entity  is  responsible  for 
having  its  audit  conducted  and  ensuring 
that  subrecipienta  expending  $300,000 


or  more  in  a  year  meet  the  audit 
requirementa  of  Office  of  Managsment 
and  Budget  (OMB)  Circular  A-133 
which  will  be  renamed  "Audita  of 
States,  Local  Govemmenta.  and  Non- 
profit Organizations." 

Significant  f^««"yi«  froB  Clrciilar  K- 
128  to  drcnlar  A-133 

The  Single  Audit  Act  Amendmenta  of 
1996,  signed  by  the  President  on  July  5. 
1996,  called  for  uniibmi  requirementa 
for  audita  of  all  types  of  oiganizations. 
As  a  consequenoe,  OMB  proposes  to  co- 
locate  requirementa  for  States,  local 
govemmenta,  and  non-profit 
oiganizations  in  Circular  A-133,  which 
currently  addresses  only  non-profit 
organizations.  At  the  same  time,  OMB 
would  rescind  Circular  A-128,  "Audita 
of  State  and  Local  Govemmenta,"  which 
currently  specifies  audit  requirementa 
for  States  and  local  govemmenta. 

The  April  1996  revision  of  Circular 
A-133  includes  the  following  major 
changes  which  are  not  reflected  in 
Circular  A-128  issued  April  12, 1985: 

(1)  increased  the  threshold  that 
triggers  an  audit  requirement  under  the 
Circular  from  $25,000  to  $300,000 
(§_.200(a)): 

(2)  prescribed  a  risk-based  approach 
to  determine  major  programs  (S .520); 

(3)  required  a  ininimiiin  major 
program  coverage  of  50  percent  (25 
percent  for  low-risk  auditees)  of  Federal 
awards  expended  (S  _.520(f)); 

(4)  clarified  the  required  level  of 
internal  control  testing  (§_.500(c)); 

(5)  provided  minimum  reporting 
requirementa  for  the  schedule  of 
expenditures  of  Federal  awards 
(S_.310(b)): 

(6)  required  auditees  to  prepare  a 
summary  schedule  of  prior  audit 

findings  ($ .315)  and  a  data  collection 

form(§_.320(b)): 

(7)  required  auditors  to  report  audit 
findings  and  questioned  costa  in  a  single 
schedule,  including  a  summary  of  the 
auditor's  resulta  (S  _.505(a)(4)); 

(8)  prescribed  criteria  for  reporting 
audit  findings  and  questioned  costa 
(§_.510): 

(9)  modified  the  method  of 
determining  the  cognizant  agency  for 
audit  (§_. 400(a)): 

(10)  after  a  two-year  transition  period, 
precluded  the  same  auditor  from 
preparing  the  indirect  cost  proposal  or 
cost  allocation  plan  when  indirect  costa 
exceeded  $1  million  in  the  prior  year 
(S_.305(b)): 

(11)  after  a  two-year  transition  period, 
shortened  the  due  date  for  submitting 
reporta  from  13  months  to  nine  mon&s 
(§_.320(a)): 

(12)  streamlined  the  report 
submission  process  and  expanded  the 
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role  of  the  Federal  clearinghouse 
(§_.320): 

(13)  changed  the  basis  for  determining 
the  amoimt  of  Federal  awards 
administered  by  the  non-Federal  entity 
from  receipte  to  expenditures  (§ .200); 

(14)  provided  guidance  for  conducting 
program-specific  audita  (§ .235);  and. 

(15)  reorganized  the  Circular  into  a 
"common  rule"  format  to  fedlitate 
codification  by  Federal  agencies  and 
improve  the  presentation  of  information 
included  in  ttie  Circular. 

Significant  Proposed  Revisions  to 
Circular  A-133 

The  most  significant  difference 
between  this  proposed  revision  and  the 
recently  revised  Circular  A-133  is  the 
inclusion  of  States  and  local 
govemmenta.  This  proposed  revision 
also  includes  changes  relating  to  the 
effective  date  (31  U.S.C  7507),  the 
provisions  permitting  biennial  audita  in 
limited  circumstances  (31  U.S.C. 
7502(b)(2)  and  (3)),  and  the  allowability 
of  audit  costa  (31  U.S.C. 
7505(b)(l)(A)(ii))  to  conform  the  April 
1996  revision  of  Circular  A-133  to  the 
1996  Amendmenta.  Aside  fitim  these 
changes,  the  1996  Amendmenta  do  not 
require  other  substantive  changes  to 
Circular  A-133. 

The  following  discussion  is  provided 
to  describe  the  changes  needed  to 
conform  this  proposed  revision  with  the 
1996  Amendmenta,  solicit  input  bova 
interested  parties,  and  simunarize  some 
of  the  other  changes  included  in  this 
proposed  revision.  The  readers' 
attention  is  directed  to  section  D. 
Proposed  Requirement  for  the  Auditor 
to  F^pare  and  Sign  the  Data  Collection 
Form  Required  by  Circular  A-133, 
because  it  is  particularly  important  to 
OMB  that  commenters  provide  views  on 
the  matters  discussed  in  this  section. 

A.  Effective  Dates 

The  1996  Amendmenta  apply  to  any 
non-Federal  entity  with  respect  to  any 
of  ita  fiscal  years  which  be^  after  Jime 
30, 1996  (31  U.S.C.  7507).  Qianges  are 
proposed  in  paragraph  10  of  the 
Circular,  "Effective  Dates,"  to  reflect  the 
effective  dates  mandated  in  the  1996 
Amendmenta. 

Inquirers  asked  which  circiilar  applies 
for  biennial  audita  when  the  biennial 
period  includes  time  before  and  after 
the  effective  date  of  the  proposed 
revision.  The  1996  Amendmenta  do  not 
specifically  address  the  effective  dates 
for  biennial  audits.  OMB  interpreta  the 
1996  Amendmenta  to  be  effective  for 
any  .biennial  periods  which  begin  after 
June  30, 1996.  As  with  annual  audita, 
the  prior  circulars  are  in  efiiect  imtil  this 
proposed  revision  is  effective. 


Therefore,  a  ntm-Federal  entity  which 
electa  a  biennial  audit  and  has  a 
biennial  period  beginning  on  or  before 
June  30, 1996,  should  apply  the 
provisions  of  Circular  A-128  issued 
April  12, 1985  (for  a  State  or  local 
government)  or  Circular  A-133  issued 
March  8, 1990  (for  a  n(Hi-profit 
organization),  as  applicable.  The 
requirementa  of  this  proposed  revision 
apply  to  any  biennial  periods  beginning 
after  Jime  30, 1996. 

Ciicular  A-133  shortened  the  report 
due  date  from  13  months  to  nine 
months  after  the  end  of  the  audit  period 
(§_.320(a)).  However,  the  1996 
Amendmenta  (31  U.S.C.  7502(h)) 
provide  for  a  transition  period  of  at  least 
two  years  during  which  the  report  due 
date  would  remain  at  13  months.  The 

proposed  revision  at  § .320(a) 

incorporates  this  transition  period  such 
that  the  due  date  of  nine  months  after 
the  end  of  the  audit  period  is  not 
effective  until  audita  of  fiscal  years 
beginning  after  June  30, 1998.  Cognizant 
or  oversi^t  agencies  may  still  provide 
extensions. 

Paragraphs  6  and  10  of  the  April  1996 
revision  of  Circular  A-133  instructed 
Federal  agencies  to  adopt  the  standards 
set  forth  in  the  Circular  in  codified 
regulations  not  later  than  November  30, 
1996.  As  a  result  of  the  1996 
Amendmenta,  the  April  1996  revision  of 
Circular  A-133,  which  applies  only  to 
non-profit  organizations,  will  not 
become  operable  unless  this  proposed 
revision  is  not  finalized  by  Jime  30, 
1997  [i.e.,  OMB  expecta  that  Circular  A- 
133  issued  March  8, 1990,  will  apply  to 
non-profit  organizations  and  Circular 
A-128  issued  April  12, 1985,  will  apply 
to  States  and  local  govemmenta  prior  to 
the  effective  dates  of  the  1996 
Amendmenta,  and  this  proposed 
revision  will  apply  to  these  types  of 
organizations  when  the  1996 
Amendmenta  became  effective). 
Therefore,  Federal  agencies  may  foigo 
the  requirement  under  the  April  1996 
revision  of  Circular  A— 133  to  adopt  the 
standards  set  forth  in  the  Circular  in 
codified  regulations  not  later  than 
November  30, 1996.  However,  the  1996 
Amendmenta  (31  U.S.C.  7505(a))  require 
each  Federal  agency  to  promulgate  such 
revisions  to  ita  regulations  as  may  be 
necessary  to  conform  such  regulations 
to  the  requirementa  of  the  1996 
Amendmenta  and  OMB  implementing 
guidance.  Accordingly,  the  proposed 
revision  includes  a  provision  in 
paragraphs  6  and  10  of  the  Circular 
whereby  Federal  agencies  shall  adopt 
the  standards  set  forth  in  the  Circular  in 
codified  regulations  not  later  than  six 
months  after  publication  of  the  final 
revision  in  the  Federal  Register. 


B.  Biennial  Audits  in  Limited 
Circumstances 

Changes  are  propoaed  at  $ .220  to 

permit  biennial  audita  in  limited 
circiunstances  in  accordance  mth  the 
1996  Amendmenta.  The  provisions  in 
the  1996  Amendmenta  which  allow 
non-Federal  entities  to  elect  a  biennial 
audit  are  very  specific  (31  U.S.C. 
7502(b)(2)and  (3)).  For  a  State  or  local 
government  to  qualify  for  a  biennial 
audit  election,  there  must  be  a 
requirement  (as  opposed  to 
authorization)  in  a  State's  constitution 
or  State  or  local  law  which  was  in  effect 
on  January  1, 1987.  Also,  this 
requirement  must  still  be  in  effect.  Only 
non-profit  organizations  that  had 
biennial  audita  for  all  biennial  periods 
ending  between  July  1, 1992,  and 
January  1, 1995,  may  elect  a  biennial 
audit.  OMB  expecta  that  very  few  States, 
local  govemmenta,  or  non-profit 
organizations  meet  this  criteria. 
Nonetheless,  all  auditees  are  encouraged 
to  have  annual  audita  which  provide 
increased  accountability. 

The  April  1996  revision  of  Circular 
A-133  includes  a  provision  whereby  a 
Federal  agency  or  pass-through  agency 
may  allow  a  non-profit  organization  that 
electa  a  program-specific  audit  under 

§ .200(c)  to  perform  the  audit  every 

two  years.  This  provision  was  removed 
from  the  proposed  revision  to  conform 
with  the  biennial  audit  requirementa 
specified  in  the  1996  Amendmenta. 

Changes  are  also  proposed  at  § .520 

and  § .530(a]  to  the  major  program 

determination  process  and  the  criteria 
for  low-risk  auditee  for  situations  which 
are  imique  to  single  audita  which  are 
performed  on  a  biennial  basis. 

C.  Audit  Costs  Pmhibitedfor 
Subrecipients  With  Federal  Awards 
Expended  of  Less  Than  $300,000 
Annually 

The  1996  Amendmenta  discourage 
pass-through  entities  from  requiring 
single  audita  of  subrecipienta  with  total 
Federal  awards  expended  of  less  than 
$300,000  annually.  This  is  done  by 
prohibiting  charges  to  Federal  awards 
for  audit  costa  imder  these 
circumstances  (31  U.S.C. 
7505(b)(l)(A)(ii)).  However,  pass- 
through  entities  are  not  prohibited  from 
charging  subredpient  monitoring  costa, 
provided  those  procedures  are  of  lesser 
scope  than  a  single  audit. 

For  example,  if  a  pass-through  entity 
requires  a  subrecipient  which  expends 
less  than  $300,000  annually  in  total 
Federal  awards  to  have  a  single  audit 
conducted  in  accordance  with  the  1996 
Amendmenta,  this  audit  must  be  paid 
for  with  other  than  Federal  funds. 
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However,  the  1996  Amendments  do  not 
prohibit  charging  Federal  awards  for 
limited  scope  audits  and  other 
subrecipient  monitoring  procedures. 

Pass-through  entities  would  need  to 
make  appropriate  changes  in  their 
agreements  with  subrecipients  to  reflect 
that  audits  will  no  longer  be  required  for 
non-Federal  entities  with  total  Federal 
awards  expended  of  less  than  $300,000 
annually.  Pass-through  entities  will 
need  to  review  their  overall  subrecipient 
monitoring  process,  and  decide  what,  if 
any,  additional  monitoring  procedures 
may  be  necessary  to  ensure  subrecipient 
compliance.  Monitoring  procedures, 
which  include  limited  scope  audits,  can 
be  more  targeted  and  less  costly  than  a 
full  Circular  A-1 33  audit.  Subrecipient 
monitoring  procedures  include:  on-site 
visits,  reviews  of  documentation 
supporting  requests  for  reimbursement, 
limited  scope  audits  of  specific 
compliance  areas  (e.g.,  eligibility 
determinations  made  by  subrecipients), 
and  financial  statement  audits  in 
accordance  with  generally  accepted 
government  auditing  standards.  A  pass- 
through  entity  should  consider  the  cost- 
effectiveness  of  monitoring  procedures 
compared  to  the  relative  size  and 
complexity  of  the  Federal  awards 
administered  by  subrecipients  in 
determining  the  appropriateness  of 
monitoring  proceoures. 

D.  Proposed  Requirement  for  the 
Auditor  To  Prepare  and  Sign  the  Data 
Collection  Form  Required  by  Circular 
A-1 33 

To  streamline  the  distribution  of  audit 
reports  and  improve  the 
govenunentwide  collection  and  analysis 
of  single  audit  results.  Circular  A-133 
provides  for  a  machine-readable  form 
(§  _.320(b))  to  be  prepared  at  the 
completion  of  each  audit  and  submitted 
to  the  Federal  clearinghouse  designated 
by  OMB  and  pass-through  entities.  The 
data  collection  form  will  provide  key 
information  about  the  non-Federal 
entity,  the  Federal  awards  it 
administers,  and  the  audit  results.  It 
will  serve  as  the  basis  for  developing  a 
govemmentwide  database  on  covered 
Federal  awards  administered  by  non- 
Federal  entities.  The  April  1996  revision 
of  Circular  A-133  provides  for  a  data 
collection  form  to  be  submitted  to  the 
Federal  clearinghouse  and  each  pass- 
through  entity  in  lieu  of  sending  the  full 
single  audit  reporting  package  when 
there  are  no  audit  findings. 

The  April  1996  revision  of  Circular 
A-133  requires  the  auditee's 
management  to  prepare  the  data 
collection  form.  Many  auditees  are 
concerned  about  the  additional  burden 
this  reporting  requirement  would  place 


on  them.  A  more  efficient  and  efiiective 
method  could  be  to  have  the  auditor 
prepare  the  form  and  sign  it  as  preparer. 
OMB  belisves  this  would  not 
significantly  increase  audit  costs,  since 
most  of  the  information  requested  on 
the  form  will  be  obtained  dixvctly  from 
the  schedule  of  expenditures  of  Federal 
awards  and  the  auditor's  reporti.  Since 
the  auditor  is  most  knowledgeable  about 
the  audit  results.  OMB  expects  that  it 
will  be  efficient  for  the  auditor  to 
simply  prepare  the  form  at  the 
completion  of  the  audit.  Also,  OMB 
believes  that  the  incremental  legal 
exposure  faced  by  the  auditor  as  a  result 
of  signing  the  form  can  be  minimized  by 
restricting  its  use  to  the  Federal 
clearinghouse  and  pass-through  entities 
for  the  sole  purpose  of  data  collection 
and  so  stating  on  the  form.  Under  this 
method,  the  auditee  would  continue  to 
be  required  to  provide  assurance  to  the 
Federal  Government  and  pass-through 
entities  that  the  auditee  engaged  an 
auditor  to  conduct  an  audit  in 
accordance  with  the  Circular,  that  the 
audit  was  completed,  and  that  the 
information  included  on  the  form  is 
accurate. 

OMB  believes  that  the  auditor's 
association  with  the  data  collection 
form  will  add  value  to  its  usefulness, 
reduce  the  need  for  Federal  awarding 
agencies  and  pass-through  entities  to 
perform  unnecessary  verification 
procedures,  improve  the  accuracy  of  the 
govemmentwide  database,  streamline 
the  single  audit  report  submission 
process,  and  reduce  burden  on  auditees. 

Therefore.  OMB  is  considering  adding 
a  provision  that  requires  the  auditor  to 
prepare  the  data  collection  form  and 
sign  it.  If  this  change  is  made,  OMB  will 
work  with  the  auditing  profession  and 
other  interested  parties  to  develop  any 
necessary  revisions  to  the  form. 
Respondents  are  encouraged  to 
comment  on  this  change,  including: 
Whether  the  auditor  should  prepare  and 
sign  the  data  collection  form;  what 
would  be  the  estimated  cost  of  the 
auditor's  performing  this  service: 
whether  it  would  be  beneficial  to 
auditees.  Federal  agencies,  and  pass- 
throiigh  entities;  and,  whether  there  an 
concerns  over  litigation  exposure. 

The  name  of  the  certification  form 

required  under  § .320(b)  of  the  April 

1996  revision  of  Circular  A-133  is 
changed  to  "Data  Collection  Form"  in 
the  proposed  revision  to  more 
appropriately  characterize  the  nature  of 
the  information  request.  This  name 

change  also  affects  § .235(c)(2). 

§_.235(c)(3).  §_.320(c).  8_.320(e)(i). 
andS_.320(h). 


E.  Audit  Coverage  Over  the  Allowability 
of  Charges  to  Cost  Pools 

Changes  are  proposed  at  §  _.500(c), 
S_-500(d).  §_.505(b).  §_.505(c).  and 

S .510(a)  to  clarify  the  auditor's 

responsibility  for  testing  and  reporting 
on  the  allowability  of  costs  charged  to 
cost  pools:  (1)  used  to  support  an 
indirect  cost  rate,  or  (2)  allocated 
through  a  State/local-wide  central 
service  cost  allocation  plan  (as  fully 
described  in  Appendix  C  of  Circular  A- 
87,  "Cost  Principles  for  State.  Local  and 
Indian  Tribal  Governments,"  issued 
May  4,  1995  (60  FR  26484).  and 
hereinafter  referred  to  as  a  "cost 
allocation  plan").  The  proposed 
language  is  added  to  address  the  timing 
of  costs  charged  to  cost  pools  used  to 
support  an  indirect  cost  rate  or  allocated 
through  a  cost  allocation  plan.  Indirect 
cost  rates  are  based  on  costs  incurred  in 
a  base  period  and  applied  prospectively. 
Costs  allocated  through  a  cost  allocation 
plan  are  baaed  on  the  actual  costs 
incurred  in  two  previous  years. 

Because  it  would  not  be  practical  to 
perform  such  tests  retroactively,  the 
auditor  is  expected  to  perform  tests  of  - 
costs  charged  to  cost  pKmls  during  the 
period  that  the  actual  costs  were 
incurred,  rather  than  during  the  period 
in  which  the  rate  was  applied  or  in 
which  the  costs  were  allocated.  For 
example,  if  the  actual  costs  charged  to 
cost  pools  for  1997  form  the  basis  for  the 
indirect  cost  proposal  and  the  fl^nal 
negotiated  indirect  cost  rate  that  will  be 
applied  in  1998  and  1999,  then  the 
auditor  should  test  actual  costs  charged 
to  cost  pools  during  1997  as  part  of  Uie 
1997  audit,  since  1997  is  the  base  year. 
The  auditor  would  not  be  expected  to 
test  such  costs  as  part  of  the  1998  and 
1999  audits. 

F.  Pilot  Project  Authority 

The  1996  Amendments  (31  U.S.C. 
7502(j))  authorize  OMB.  in  consultation 
with  the  Chair  and  Ranking  Minority 
Member  of  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
the  Chair  and  Ranking  Minority  Member 
of  the  Committee  on  Government 
Reform  and  Oversight  of  the  House  of 
Representatives,  to  approve  pilot 
projects  to  test  alternative  methods  of 
achieving  the  purposes  of  the  1996 
Amendments.  Such  pilot  projects, 
which  would  be  voluntary  undertakings 
by  non-Federal  entities,  would  provide 
a  means  of  assessing  new  ways  of 
testing  and  reporting  on  Federal  awards. 

Suggestions  from  auditees  for  pilot 
projects  should  be  submitted  first  to . 
Federal  funding  agencies.  If  a  Federal 
agency  concludes  that  a  suggested  pilot 
project  has  merit,  the  Federal  agency 
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may  present  the  suggestion  to  OMB  for 
consideration.  OMB  will  consult  with 
the  appropriate  members  of  the  House 
and  Senate  prior  to  authorizing  any 
pilot  projects  under  the  1996 
Amendments. 

G.  Other  Changes  To  Comply  With  the 
1 996  Amendments 

The  revision  proposes  the  following 
other  changes  to  comply  with  the  1996 
Amendments  and  include  States  and 
local  governments  undn  Circular  A- 
133. 

(1)  Retitles  the  Circular  to  include 
States  and  local  governments.  States  and 
local  governments  were  also  added  to 
paragraph  1  of  the  Circular. 

(2)  Deletes  the  references  to  Circular 
A-1 28  from  paragraph  4  of  the  Circular 
and  sections  §_.105  and  S_.400(d)(4) 
of  the  attachment. 

(3)  Changes  definitions  in  § .105  of 

"Federal  award"  "Federal  financial 
assistance"  "Federal  program"  "internal 
control"  "internal  control  pertaining  to 
the  compliance  requirements  over 
Federal  programs"  "pass-through 
entity"  and  "subrecipient"  to  conform 
with  the  definitions  included  in  the 
1996  Amendments. 

(4)  Adds  definitions  in  §  _.105  for  the 
terms  "Indian  tribe,"  "local 
government."  cmd  "State."  which  are 
defined  terms  in  the  1996  Amendments. 

(5)  Adds  definitions  in  § .105  for  the 

term  "non-Federal  entity"  and  replaces 
the  term  "non-profit  organization"  with 
"non-Federal  entity"  in  paragraphs  4,  6, 
and  10  of  the  Circular  and  sections 
§_.10O,  S_.105,  §_.200(d), 
§_.205(a),  and  §_.205(h)  of  the 
attachment. 

(6)  Replaces  the  term  "non-profit 
organization"  with  "subrecipient"  in 
§_.205(i). 

(7)  Adds  "full"  as  a  modifier  of  cost 
in  §  7.215(b). 

(8)  Changes  title  of  schedule  in 
§_.235(b)(2)  to  "schedule  of 
expenditures  of  Federal  awards." 

(9)  Changes  title  of  "central 
clearinghouse"  to  "Federal 

clearinghouse"  in  § .235(c)(2), 

§_.235(c)(3),§_.300(e), 
§_.315(b)(4)(i).  §_.320(b),  §_.320(d). 
§_.320(g),  S_.320(h),  §_.320(i),  and 
§_.320(j). 

910)  Adds  reference  to  Grants 
Management  Common  Rule  in 
§_.305(a). 

(11)  I>ops  "non-profit"  as  a  modifier 
to  pass-through  entity  and  subrecipients 
in  §_.400(d)  and  §_.400(d)(4), 
respectively. 

(12)  Adds  a  provision  to  cover  a  series 
of  audits  in  §_.500(a). 

(13)  Changes  the  schedule  of  findings 
and  questioned  costs  (§ .505(d))  to 


include  infumation  from  the  audit  of 
the  financial  statements  performed  in 
accordance  with  generally  accepted 
government  auditing  standards. 
Consistency  changes  were  made  to 

§ .23S(b)(4)(iv)  for  program-specific 

audits. 

(14)Drops  teom  S_-520(b)(3)  the 
refiarenoe  to  insurance  programs  because 
insurance  programs  are  not  specifically 
cited  in  the  1996  Amendments. 

H.  Other  Changes 

The  revision  proposes  the  following 
detailed  changes. 

(1)  Adds  to  §_.235(c)(3)  a 
requirement  that  one  copy  of  the  data 
collection  form  prepared  in  accordance 
with  §_.320(b)  be  submitted  to  eadi 
pass-through  entity. 

(2)  Adds  to  § .320(b)  a  requirement 

that  the  auditee  identify  the  cognizant 
or  oversight  agency  for  audit  on  the  data 
collection  form. 

(3)  Changes  the  requirement  in 

§ .400(a)(4)  for  the  cognizant  agency 

for  audit  to  report  to  other  Federal 
agencies  any  direct  reporting  of 
irregularities  and  illegal  acts. 

(4)  Simplifies  the  siunmary  of  the 

auditor's  results  in  § .505  by  removing 

the  requirement  for  a  statement 
concerning  the  auditee's  ability  to 
continue  as  a  going  concern  and 
consolidating  the  reporting  of  audit 
findings  which  were  not  reportable 
conditions  or  material  non-compliance. 

(5)  Adds  to  the  definition  of  audit 

findings  reported  (§ .S10(a)(4))  known 

questioned  costs  greater  than  510,000 
for  Federal  programs  which  are  not 
audited  as  major  programs.  Consistent 

with  this,  adds  in  § .520(c)  a  reference 

to  this  requirement. 

(6)  Removes  from  §_.5 10(a)(6)  the 
definition  of  fr^ud  because  this  term  is 
the  same  as  in  professional  auditing 
standards. 

(7)  Adds  in  S_-520(d)  and  §_.520(e) 
an  option  to  allow  an  auditor  to 
minimize  the  risk  assessment  required 
for  Type  B  programs  under  certain 
circumstances. 

(8)  Adds  in  § .520(e)  a  statement  to 

encourage  auditora  to  use  an  approach 
in  identifying  high-risk  Type  B  program 
which  provides  an  opportunity  for 
different  high-risk  Type  B  programs  to 
be  audited  as  major  over  a  period  of 
time. 

7.  Changes  for  Clarity 

The  revision  proposes  the  following 
changes  for  clarity. 

(1)  Changes  the  tiUe  of  the  Circular  to 
use  the  term  "non-profit  organizations" 
in  lieu  of  the  phrase  "institutions  of 
higher  education  and  other  non-profit 
institutions"  since  non-profit 


oiganization  is  the  defined  term 

(§ .105)  which  includes  non-profit 

institutions  of  higher  education. 

(2)  Changes  the  definitions  in  § .105 

of  cluster  of  programs  and  Federal 
programs  to  clarify  that  research  and 
development  (R&D)  and  student 
financial  aid  (SFA)  are  types  of  clusters 
of  programs.  Based  upon  this  change, 
the  phrase  "category  of  programs"  was 
replaoed  with  "cluster  of  programs"  in 
§_.105,  S_.310(b){6),  §_.320(b). 
Moves  discussion  of  State  governments 
combining  funding  frtHn  definition  of 
Federal  programs  to  definition  of  cluster 
of  programs  in  S .105.  Adds  to 

§ ,105  emphasis  that  when  a  State 

designates  a  cluster  of  programs,  the 
State  must  identify  the  Federal  awards 
and  advise  subrecipients  of  the 
applicable  compliuioe  requirements. 

(3)  Repla/ces  me  reference  to  "Federal 
expenditures"  with  "Federal  awards 
expended"  in  §_.200(d).  8_.310(b)(2), 
§_.310(b)(6).  §_.310(b)(7), 
§_.520(b)(l).  S_.520(d)(2),  §_.520(f). 
S_.525(d)(4),§_.530(d)(3). 

(4)  For  consistency  with  the  format  of 
the  effective  date  of  the  Circular, 
changes  the  date  format  from  fiscal 
years  "ending"  to  fiscal  years 
"beanning"  in  § .305(b). 

(5)  Clarifies  in  §_.315(b)  that  follow- 
up  on  prior  audit  findings  is  concerned 
with  those  relative  to  Federal  awards  as 
opposed  to  those  relative  to  the 
financial  statements  of  the  entity. 

(6)  Clarifies  in  §_.500(a)  that  the 
entity's  financial  statements  and 
schedule  of  expenditures  of  Federal 
awards  must  be  for  the  same  fiscal  year. 

(7)  Replaces  in  § .500(c)  the  term 

"achieve"  with  "support." 

(8)  Qarifies  in  §_.510(a)(2)  that  this 
reporting  only  relates  to  major  programs 
and  removes  discussion  relating  to 
auditor  conclusions  which  is  included 
in  generally  accepted  government 
auditing  standards. 

(9)  Clarifies  in  §_.510(a)(5)  and 

§  _.510(a)(6)  that  Xbe  reference  to  the 
schedule  of  findings  and  questioned 
costs  is  to  the  part  of  the  schedule  that 
deals  with  Federal  awards. 

(10)  Changes  the  term  "50  percent 
rule"  to  "percentage  of  coverage  rule"  in 
§_.520{d)(2).  S_.520(e)(3),  §_.520(f), 
§_.520(i). 

(11)  Clarifies  in  §_.530{d)  that  this 
provision  applies  for  either  of  the 
preceding  two  yeara  in  which  the 
program  was  classified  as  a  Type  A 
program. 

Information  Collection  Activify  Under 
OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35  et 
seq.),  this  notice  requests  ccmmmit  on 
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the  following  two  proposed  information 
collections  contained  in  this  proposed 
revision.  The  information  collection 
request  involves  two  types  of  entities: 
(1)  Reports  from  auditors  to  auditees 
concerning  audit  results,  audit  findings, 
and  questioned  costs:  and,  (2)  reports 
from  auditees  to  the  Federal 
Government  providing  information 
about  the  auditees,  the  awards  they 
administer,  and  the  audit  results.  The 
proposed  revision  specifies  what 
auditors  are  required  to  report  to 

auditees.  under  S .235(b)(4).  for 

program-specific  audits,  and  $ .505, 

"Audit  Reporting."  for  single  audits. 
The  proposed  revision  also  specifies 
what  auditees  are  required  to  report  to 
the  Federal  clearinghouse  designated  by 
OMB  and  pass-through  entities,  if 

applicable,  under  § .235(c),  for 

program-specific  audits,  and  § .320, 

"Report  Submission."  for  single  audits. 

The  information  collection  requests 
included  in  this  proposal  would  result 
in  a  decrease  in  overall  reporting 
burden.  Although  the  reporting  burden 
per  audit  will  increase  under  this 
proposal  from  26  to  34  hours  (described 
in  the  following  paragraphs),  fewer 
entities  will  be  subject  to  the  reporting 
requirements  as  a  result  of  the  proposal 
to  increase  the  threshold  that  triggera  an 
audit  requirement  under  the  Circular 
from  $25,000  to  $300,000.  Based  on 
available  information,  OMB  estimates 
•that  approximately  25,000  non-Federal 
entities  would  be  subject  to  the 
information  collection  requirement 
included  in  this  proposal:  whereas, 
approximately  35,000  non-Federal 
entities  are  subject  to  the  current 
requirements  under  Circulars  A-128 
and  A-133.  The  overall  reporting 
burden  currently  approximates  910,000 
hours  (35.000  non-Federal  entities  at  26 
hours  per  audit).  Under  the  proposal, 
the  overall  reporting  burden  would  be 
approximately  850.000  hours  (25.000 
non-Federal  entities  at  34  hours  per 
audit),  or  66,000  hours  less  than  the 
current  reporting  burden.  In  addition,  as 
more  fully  discussed  below,  there  is  an 
opportunity  to  reduce  further  the  overall 
repwrting  burden  under  the  proposal 
from  850.000  to  800,000  hours  by 
having  auditors,  rather  than  auditees. 
prepare  the  data  collection  form 
discussed  below. 

Congress  intended  to  improve  the 
contents  of  single  audit  reports  to  make 
them  more  useful  by  enacting  the  1996 
Amendments.  OMB  believes  that  the 
increase  in  reporting  burden  per  audit  is 
warranted  because  several  changes 
included  in  the  proposed  revision 
would  improve  the  usefulness  and 
effectiveness  of  single  audit  reporting 


with  respect  to  information  provided  by 
both  auoitors  and  auditees. 

OMB  estimates  tiut  reporting  by 
auditors  currently  takes  approximately 
10  hours  on  the  average  per  audit  under 
Circulan  A-128  and  A-133,  and  will 
take  14  hours  under  the  proposal.  The 
estimated  increase  of  4  hours  of 
reporting  burden  per  audit  on  auditon 
is  due  primarily  to  a  provision  in  the 
1996  Amendments  (31  U.S.C. 
7502(g)(2))  which  requires  the  auditor, 
for  the  first  time,  to  prepare  a  summary 
of  audit  results.  In  its  report  on  the  1996 
Amendments,  the  Committee  on 
Government  Reform  and  Oversight 
stated  that  "the  complexity  of  the 
reports  makes  it  difficult  fbr  the  average 
reader  to  understand  what  has  been 
audited  and  reported  ...  A  summary  of 
the  audit  results  would  highlight 
important  information  and  thus  enable 
users  to  quickly  discern  the  overall 
results  of  an  audit"  (H.R.  Report  104- 
607,  page  18). 

OMB  estimates  that  reprarting  by 
auditees  currently  takes  approximately 
16  houre  on  the  average  per  audit  under 
Circulars  A-128  and  A-133,  and  will 
take  20  houn  under  the  proposal.  The 
estimated  increase  of  4  hours  of 
reporting  burden  per  audit  on  auditees 
is  due  primarily  to  a  proposed 
requirement  whereby  management 
would  prepare  two  new  documents  to 
improve  the  usefulness  of  single  audit 
reports. 

The  firet  of  these  reports  is  a  summary 
schedule  of  prior  audit  findings  which 
will  provide  the  current  status  of 
previously  reported  audit  findings  until 
such  findings  are  corrected.  This 
information,  which  is  important  to 
Federal  funding  agencies  and  pass- 
through  entities,  is  currently  required 
under  Circulare  A-128  and  A-133  but  it 
is  not  consistently  provided  in  single 
audit  reports.  As  a  result.  Federal 
funding  agencies  and  pass-through 
entities  frequently  request  this  type  of 
information  long  after  a  finding  is 
reported,  which  results  in  additional 
burden  on  Federal  agencies,  auditees, 
and  auditore.  The  proposed 
requirements  provide  additional 
guidance  to  auditees  on  where  and  how 
to  present  information  regarding  prior 
audit  findings.  While  additional  time 
may  be  required  up-front  for  certain 
auditees  to  prepare  the  summary 
schedule  of  prior  audit  findings,  the 
reporting  burden  for  such  entities 
should  be  offset  by  the  elimination  of 
the  inefficiencies  caused  by  the  current 
practice  of  having  to  retrieve  and 
provide  information  after-the-fact  on  old 
audit  findings. 

The  second  report  management  would 
be  required  to  prepare  is  the  "Data 


Collection  Form"  prescribed  in 

$ .320(b)  of  the  proposed  revision 

and  discussed  previously  in  Section  D 
(Proposed  Reouirement  for  the  Auditor 
to  Prepare  ana  Sign  the  Data  Collection 
Form  Required  by  Circiilar  A-133).  The 
data  collection  form  will  facilitate 
streamlining  the  report  distribution 
process  and  improve  the 
govemmentwide  collection  and  analysis 
of  single  audit  results. 

Omb  believes  that  the  overall 
reporting  burden  under  the  proposed 
revision  could  be  further  reduced  by 
having  the  auditor  prepare  the  data 
collection  form.  Spedficaliy,  OMB 
estimates  that  if  auditors,  rather  than 
auditees.  prepare  the  data  collection 
form  then  the  estimate  of  reporting 
burden  on  auditore  would  increase  by 
two  hours  (that  is,  bxym  14  houn  to  16 
houn).  and  the  estimate  of  reporting 
burden  on  auditees  would  decrease  by 
four  houre  (that  is.  from  20  hours  to  16 
houn)  per  audit  under  the  proposal. 
This  would  result  in  a  net  decrease  of 
2  houn  per  audit,  or  50,000  houn  in 
overall  reporting  burden  (25,000  non- 
Federal  entities  at  2  houn  savings  per 
audit).  As  a  result  of  having  auditore, 
rather  than  auditees,  prepare  the  data 
collection  form,  overall  reporting 
burden  could  be  reduced  from  850.000 
to  800,000  houre. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agencies,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  estimate 
of  the  burden  of  the  collection  of  the 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
G.  Edward  ObSottb, 
Controller. 

1.  OMB  proposes  to  rescind  Grcular 
A-128  upon  issuance  of  a  revised 
Circular  A-133  that  coven  States  and 
local  governments. 

2.  OMB  proposes  to  revise  Circular  A- 
133  to  read  as  follows: 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Audits  of  States.  Local  Governments, 
and  Non-Profit  Orgaaizations 
1 .  Purpose.  This  Circular  is  issued 
pursuant  to  the  Single  Audit  Act  of  19S4. 
Public  Law  98-502,  and  the  Single  Audit  Act 
Amendments  of  1996.  Public  Law  104-156. 
It  sets  forth  standards  for  obtaining 
consiatency  and  uniformity  among  Federal 
agencies  for  the  audit  of  States,  local 


F0d«ral  R^^ster  /  Vol.  «1,  No.  215  /  Tuesday,  November  5,  1996  /  Notioes 


57237 


govemmants.  and  non-profit  arganiaitions 
expending  Federal  awards. 

2.  Authority.  Orctilar  A-133  is  issued 
under  the  autbori^  of  sections  503. 1111, 
and  7501  et  aeq.  of  title  31.  United  States 
Code,  and  Executive  Orders  8248  and  11541. 

3.  iloscissjon  and  Supavession.  This 
Oscular  rescinds  Circular  A-128,  "Audits  of 
Stats  and  Local  Govenunents,"  issued  April 
12, 1985,  and  supersedes  the  prior  Qrcular 
A-133,  "Audits  of  InstitutioDS  of  Hi^ier 
Education  and  Other  Non-Profit 
Institutions,"  issued  April  22, 1996.  For 
efEsctive  dates,  see  parsgraph  10. 

4.  Policy.  Except  as  provided  herein,  the 
standards  set  fordi  in  this  Circular  shall  be 
appUed  by  all  Federal  agandas.  If  any  statute 
specifically  prescribes  policies  or  specific 
requirements  that  differ  from  the  standards 
provided  herein,  the  provisions  of  the  statute 
shall  govern. 

Federal  agencies  shall  apply  the  provisions 
of  the  sections  of  this  Circular  to  non-Federal 
entities,  whether  they  are  recipients 
expending  Federal  awards  rec^ved  directly 
from  Federal  awarding  agencies,  or  are 
subrecipients  expending  Federal  awards 
received  from  a  pass-through  entity  (a 
recipient  os  anodier  sulnedpient). 

This  Circular  does  not  apply  to  non-U.S. 
based  entities  expending  Federal  awards 
received  either  directly  as  a  recipient  or 
indirecdy  as  a  subracipient. 

5.  Defijiitjons.  The  d^nitions  of  key  terms 
used  in  this  Circular  are  contained  in 

§ .105  in  the  Attachment  to  this  Qrcular. 

6.  Raquired  Action.  The  specific 
requirements  and  responsifaiUties  of  Federal 
agencies  and  non-Federal  entities  are  set 
forth  in  the  Attachment  to  this  C3rcular. 
Federal  agencies  m«lcing  awards  to  non- 
Federal  entities,  either  directiy  or  indirecUy, 
shall  adopt  the  language  in  the  Circular  in 
codified  regulations  as  provided  in  Section 
10  (below),  unless  different  provisirais  are 
required  by  Federal  statute  or  are  approved 
byOMa. 

7.  (^4B  Responsibilities,  OMB  will  review 
Federal  agency  regulations  and 
implementation  of  this  Circular,  and  will 
provide  interpretations  of  policy 
requirements  and  assistance  to  ensxue 
uniform,  efEsctive  and  efBcient 
implementation. 

8.  Information  Contact.  Further 
information  concerning  Circular  A-133  may 
be  obtained  by  contacting  the  Financial 
Standards  and  Reporting  Branch,  Office  of 
Federal  Financial  Management,  Office  of 
Management  and  Budget,  Washington,  DC 
20503,  telephone  (202)  395-3993. 

9.  Review  Date.  This  Circular  will  have  a 
poUcy  review  tliree  years  from  the  date  of 
issuance. 

10.  Bff&etive  Dates.  The  standards  set  forth 

in  S .400  of  the  Attachment  to  this 

Circular,  which  apply  directly  to  Federal 
agencies,  shall  be  effective  July  1, 1996,  and 
shall  apply  to  audits  of  fiscal  years  beginning 
after  June  30, 1996. 

The  standards  set  forth  in  this  Circulu  that 
Federal  agencies  are  to  apply  to  non-Federal 
entities  shall  be  adopted  l^  Federal  agencies 
in  codified  regulations  not  later  than  six 
months  after  publication  of  the  final  revision 
in  the  Federal  Ragistar,  so  that  they  will 


apply  to  audits  of  fiscal  years  beginning  after 
June  30, 1996,  with  the  excepti(»  that 

§ .305(b)  of  the  Attachmeat  applies  to 

audits  of  fiscal  years  beginning  after  Jime  30, 
1998.  In  the  interim  period,  tmtil  the 
standards  in  this  Circular  are  adopted  and 
become  appUcabls,  the  audit  provisions  of 
Circular  A-128  issued  April  12, 1985,  and 
Circular  A-133,  issued  April  22, 1996,  shall 
continue  in  efEsct 

Franklin  D.  Raines, 
Director. 
Attachment 

PART  __-AUDrT8  OF  STATES, 
LOCAL  QOVERNMENTS,  AND  NON- 
PROFIT ORGANIZATIONS 
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Subpart  A— Genaral 
f .100    Purpoae. 


This  p»art  sets  forth  standards  for 
obtaining  consistency  and  uniformity 
among  Federal  agencies  for  the  audit  of 
non-Federal  entities  expending  Federal 
awards. 

f       .106    Daflnltiona. 


Auditee  means  any  non-Federal  entity 
that  expends  Federal  awards  which 
must  be  audited  under  this  part. 

Auditor  means  an  auditor  that  is  a 
public  accoimtant  or  a  Federal,  State  or 
local  government  audit  organization, 
which  meets  the  general  standards 


specified  in  generally  accepted 
government  auditing  standards 
(GAGAS).  Tba  term  auditor  does  not 
include  internal  auditon  of  non-profit 
organizations. 

Audit  finding  means  deficiencies 
wfai<±  the  auditor  is  required  by 

§ .510(a)  to  report  in  the  schedule  of 

findings  and  questioned  costs. 

CFDA  number  means  the  number 
assigned  to  a  Federal  program  in  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA). 

Cluster  of  programs  means  a  grouping 
of  closely  related  programs  that  share 
common  compUaDoe  requiremaits.  The 
types  of  clusters  of  programs  are 
research  and  development  (RAD), 
student  financial  aid  (SPA),  and  other 
clustere.  "Other  clusten"  are  as  defined 
by  the  Office  of  Management  and 
Budget  (OMB)  in  the  compliance 
supplements  or  as  designated  by  a  State 
for  Federal  awards  the  State  provides  to 
its  subrecipients  that  meet  tbe  definition 
of  a  cluster  of  programs.  When 
designating  an  "other  cluster,"  a  State 
shall  identify  the  Federal  awards 
included  in  the  cluster  and  advise  the 
subrecipients  of  compliance 
requirements  applicable  to  the  cluster, 

consistent  with  § .400(d)(1)  and 

§ .400(d)(2),  respectively.  A  cluster 

of  programs  shall  be  considered  as  one 
program  for  detomining  major 

programs,  as  described  in  § .520, 

and,  with  the  exception  of  R&D  as 

described  in  § .200(c),  whether  a 

program-specific  audit  may  be  elected. 

Cognizant  agency  for  audit  means  the 
Federal  agency  designated  to  carry  ovit 
the  responsibilities  described  in 
§ .400(a). 

Compliance  supplements  refere  to  the 
Compliance  Supplement  for  Audits  of 
Institutions  of  Hi^er  Learning  and 
Other  Non-Profit  Institutions  and  the 
Compliance  Supplement  for  Single 
Audits  of  State  and  Local  Governments 
or  such  documents  as  OMB  or  its 
designee  may  issue  to  replace  them. 
These  documents  are  available  bom  the 
Government  Printing  Office, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
telephone  (202)  512-1800. 

Corrective  action  means  action  taken 
by  the  auditee  that: 

(1)  Corrects  identified  deficiencies; 

(2)  Produces  recommended 
improvements;  or 

(3)  Demonstrates  that  audit  findings 
are  either  invalid  or  do  not  warrant 
auditee  action. 

Federal  agency  has  the  same  meaning 
as  the  term  qgency  in  Section  551(1)  of 
title  5.  United  States  Code. 

Fedatal  award  means  Federal 
financial  assistance  and  Federal  cost- 
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reimbursement  contracts  that  non- 
Federel  entities  receive  directly  from 
Federal  awarding  ageq/cies  or  indirectly 
from  pasa-througb  entltiea.  It  does  not 
include  procurement  contracts,  under 
grants  or  contracts,  used  to  buy  goods  or 
services  frxHn  vendors.  Any  audits  of 
such  vendors  shall  be  covered  by  the 
terms  and  conditions  of  the  contract. 
Contracts  to  operate  Federal 
Government  owmed,  contractor  operated 
fiacilities  (GOCOs)  are  excluded  from  the 
requiraments  of  this  part. 

FadtraJ  awturling  agency  means  the 
Federal  agency  that  provides  an  award 
directly  to  the  recipient. 

Federal  financial  aaaistance  means 
assistance  that  non- Federal  entitles 
receive  or  administer  in  the  form  of 
grants,  loahs,  loan  guarantees,  property 
(including  donated  surplus  property), 
cooperative  agreements,  interest 
subsidies,  insurance,  food  commodities, 
direct  appropriations,  and  other 
assistance,  but  does  not  include 
amounts  received  as  reimbursement  for 
services  rendered  to  individuals  as 

described  in  § .205(h)  and 

S .205(ir. 

Federal  program  means: 

(1)  AU  Federal  awards  to  a  non- 
Federal  entity  assigned  a  single  number 
in  the  CFDA. 

(2)  When  no  CFDA  number  is 
assigned,  all  Federal  awards  from  the 
same  agency  made  for  the  same  purpose 
should  be  combined  and  considered  one 
pronam. 

(3)  Notwithstanding  paragraphs  (1) 
and  (2)  of  this  definition,  a  cluster  of 
programs.  The  types  of  clusten  of 
prosramsare: 

(i)  Research  and  development  (R&D); 

(ii)  Student  financial  aid  (SPA);  and 

(iii)  "Other  clustera."  as  described  in 
the  definition  of  cluster  of  programs  in 
this  section. 

GAGAS  means  generally  accepted 
government  auditing  standards  issued 
by  the  Comptroller  General  of  the 
United  States,  which  are  applicable  to 
financial  audits. 

Generally  accepted  accounting 
principles  has  the  meaning  specified  in 
generally  accepted  auditing  standards 
issued  by  the  American  Institute  of 
Certified  Public  Accountants  (AICPA). 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaskan 
Native  village  or  regional  or  village 
corporation  (as  defined  in,  or 
established  under,  the  Alaskan  Native 
Claims  Settlement  Act)  that  is 
recognized  by  the  United  States  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 


tntemal  control  means  a  process, 
effected  by  an  entity's  management  and 
other  peraonn^l,  decigned  to  provide 
reasonable  assurance  regarding  the 
achievement  of  objectivea  in  the 
following  categoriea: 

(1)  Efiectiveness  and  efficiency  of 
oparatioDs; 

(2)  Reliability  of  financial  repoiting; 
and 

(3)  Compliance  with  applicable  laws 
and  regulations. 

Internal  control  pertaining  to  the 
compliance  requirements  for  Federal 
program*  (Internal  control  Over  Federal 
programs)  means  a  proceaa— eOacted  by 
an  entity's  management  and  ether 
personnel— designed  to  provide 
reasonable  assurance  regarding  the 
achievement  of  the  following  objectives 
for  Federal  programs: 

(1)  Transactions  are  properly  recorded 
and  accounted  for  to: 

(i)  Permit  the  preparation  of  reliable 
financial  statements  and  Federal 
reports; 

(ii)  Maintain  accountability  over 
assets:  and 

(iii)  Demonstrate  compliance  with 
laws,  regulations,  and  other  compliance 
reauirements; 

(2)  Transactions  are  executed  in 
compliance  with: 

(i)  Laws,  regulations,  and  the 
provisions  of  contracts  or  grant 
agreements  that  could  have  a  direct  and 
material  effect  on  a  Federal  program: 
and 

(ii)  Any  other  laws  and  regulations 
that  are  identified  in  the  compliance 
supplements:  and 

(3)  Funds,  property,  and  other  assets 
are  safeguarded  against  loss  from 
unauthorized  use  or  dispoaition. 

Loan  means  a  Federalloan  or  loan 
guarantee  received  or  administered  by  a 
non- Federal  entity. 

Loco/  government  means  any  unit  of 
local  government  within  a  State, 
including  a  county,  borough, 
municipalitv.  city,  town,  township, 
parish.  local  public  authority,  special 
district,  school  district,  intrastate 
district,  council  of  governments,  and 
any  other  instrumentality  of  local 
government. 

Mafor  program  means  a  Federal 
program  determined  by  the  auditor  to  be 
a  major  program  in  accordance  with 

§ .520  or  a  program  identified  as  a 

major  program  by  a  Federal  agency  or 
pass-through  entity  in  accordance  with 
§ .215(c). 

Managpment  dedaion  means  the 
evaluation  by  the  Federal  awarding 
agency  or  pas»-through  entity  of  the 
audit  findings  and  corrective  action 
plan  and  the  issuance  of  a  written 
decision  as  to  what  corrective  action  is 
necessary. 


Non-Federal  entity  means  a  State, 
local  government,  or  non-profit 
ommizatian. 

Non-profit  organization  meexis: 

(1)  any  corporation,  trust,  aseodatioii, 
cooperative,  or  other  onanization  that: 

(i)  la  operated  primarUy  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest: 

(ii)  la  not  organized  primarily  for 
profit:  and 

(iii)  Uses  its  net  proceeds  to  maintain, 
improve,  or  expendits  operations;  and 

(2)  The  term  non-profit  organization 
includes  non-profit  institutions  of 
highor  educatl<m  and  hospitals. 

OMB  means  the  Executive  Office  of 
the  President,  Office  oT  Management 
and  Budget. 

Oversight  agency  for  audit  means  the 
Federal  awarding  agency  that  provides 
the  predominant  amount  of  direct 
funding  to  a  recipient  not  assigned  a 
cognizant  agency  for  audit.  When  there 
is  no  direct  funding,  the  Federal  agency 
%vith  the  predominant  indirect  funding 
shall  assume  the  oversight 
responsibilities.  The  duties  of  the 
oversight  agency  for  audit  an  described 
in  $ .400(b). 

Pass-through  entity  means  a  non- 
Federal  entity  that  provides  a  Federal 
award  to  a  subredpient  to  carry  out  a 
Federal  program. 

Program-specific  audit  means  an 
audit  of  one  Federal  program  as 

provided  for  in  § .200(c)  and 

§ .235. 

Questioned  cost  means  a  cost  that  is 
questioned  by  the  auditor  because  of  an 
audit  finding: 

(1)  Which  resulted  frtim  a  possible 
violation  of  a  provision  of  a  Law, 
regulation,  contract,  grant,  cooperative 
agreement,  or  other  agreement  or 
document  governing  the  use  of  Federal 
funds,  including  funds  used  to  match 
Federal  funds; 

(2)  Where  the  costs,  at  the  time  of  the 
audit,  are  not  supported  by  adequate 
documentation;  or 

(3)  Where  the  costs  incurred  appear 
unreasonable  and  do  not  reflect  the 
actions  a  prudent  person  would  take  in 
the  drctimstances. 

Recipient  means  a  non-Federal  entity 
that  exptends  Federal  awards  received 
directly  from  a  Federal  awarding  agency 
to  carry  out  a  Federal  program. 

Research  and  development  (R&D) 
means  all  research  activities,  both  basic 
and  applied,  and  all  development 
activities  that  are  performed  by  a  non- 
Federal  entity.  Research  is  defined  as  a 
systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding 
of  the  subject  studied.  The  term  reeearch 
also  includes  activities  involving  the 
training  of  individuals  in  research 
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techniques  wheie  such  activities  utilise 
the  same  fiKilities  as  other  reaeuch  and 
devekqpment  activities  and  where  such 
activities  are  not  included  in  die 
instructton  functiaQ.  D&vdopment  is  the 
systematic  use  of  knowledge  and 
understanding  gained  from  research 
directed  towurd  the  production  of  useful 
materials,  devices,  systems,  at  methods, 
including  design  and  development  of 
prototypes  and  processes. 

Sin^e  audit  means  an  audit  which 
includes  both  the  entity's  fin«nH«l 
statements  and  the  Federal  awards  as 
described  in  § .500. 

State  means  any  State  of  tlie  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Uands.  and  the  Trust  Territory 
of  the  Pacific  Islands,  any 
instrumentality  thereof,  any  multi-State, 
regional,  or  intostate  entity  wliich  has 
governmental  functions,  and  any  Indian 
tribe  as  defined  in  this  section. 

Student  Financial  Aid  (SFA)  includes 
those  programs  of  general  student 
assistance,  such  as  those  authorized  by 
Title  IV  of  the  Higher  Education  Act  of 
1965.  as  amended  (20  U.S.C  1070  et 
seq.),  which  is  administered  by  the  U.S. 
Department  of  Education,  azid  similar 
programs  provided  by  other  Federal 
agencies.  It  does  not  include  programs 
which  provide  falloMrships  or  similar 
Federal  awards  to  students  on  a 
competitive  basis,  or  for  specified 
studies  or  research. 

Subredpimtt  means  a  nan-Fed«al 
entity  that  expends  Federal  awards 
received  from  a  pass-through  entity  to 
carry  out  a  Federal  program,  but  does 
not  include  an  individual  that  is  a 
beneficiary  of  such  a  program,  A 
subredpient  may  also  be  a  recipient  of 
other  Federal  awards  directly  from  a 
Federal  awarding  agency.  Gtiidance  on 
distinguishing  between  a  subredpient 
and  a  vendor  is  provided  in  § .210. 

Types  of  compliance  requirements 
refiera  to  the  typ«8  of  compliance 
requirements  listed  in  the  compliance 
supplements.  Examples  indude  cash 
management,  Fedml  finandal 
reporting,  allowable  costs/cost 
prindples,  types  of  services  allowed  or 
tmallowed.  eligibility,  and  matching. 

Vendor  means  a  dealer,  distributor, 
merchant,  or  other  seller  providing 
goods  or  services  that  are  required  for 
die  condud  of  a  Federal  program.  These 
goods  or  services  may  be  for  an 
organization's  own  use  or  for  the  use  of 
beneficiaries  of  the  Federal  program. 
Additional  guidance  on  distinguishing 
between  a  subredpient  and  a  vendor  is 
provided  in  § .210. 


f -aoo 

(a)  Audit  requited.  Non-Federal 
entities  that  expend  $300,000  or  more  in 
a  year  in  Federal  awards  shall  have  a 
single  or  jnogcam-spedfic  audit 
conducted  fiv.that  year  in  aooordanoe 
with  the  provisloos  of  this  part. 
Guidance  on  determining  Federal 
awards  e]q>ended  is  provided  in 

S .205. 

(b)  Single  audit.  Non-Federal  entities 
that  expend  $300,000  or  more  in  a  year 
in  Federal  awards  shall  have  a  single 
audit  conducted  in  accordanoe  widi 

§ .500  except  when  they  eled  to 

have  a  program-specific  audit 
conducted  in  accordance  with 
paragraph  (c)  of  this  section. 

(c)  Proffomspecific  audit  election. 
When  an  auditee  expends  Federal 
awards  imder  only  one  Federal  program 
(exduding  R&D)  and  the  Federal 
program's  laws,  regulations,  or  grant 
agreements  do  not  require  a  finandal 
statement  audit  of  the  auditee,  the 
auditee  may  eled  to  have  a  program- 
spedfic  audit  conducted  in  accordance 

with  § .235.  A  {nogram-spedfic 

audit  may  not  be  elected  for  R&D  unless 
all  of  the  Federal  awards  expended  were 
received  from  the  same  Federal  agency, 
or  the  same  Federal  agency  and  the 
same  pass-through  entity,  and  that 
Federal  agency,  or  pass-through  entity 
in  the  case  of  a  sulnedpient,  approves 
in  advance  a  program-specific  audit. 

(d)  Exemption  when  Federal  awards 
expended  are  less  than  $300,000.  Non- 
Federal  entities  that  expend  less  than 
$300,000  a  year  in  Federal  awards  are 
exempt  from  Federal  audit  requirements 
for  that  year,  except  as  noted  in 

§ .215(a),  but  records  must  be 

available  for  review  or  audit  by 
appropriate  offidals  of  the  Federal 
agency,  pass-through  entity,  and 
General  Accoxmting  Office  (GAO). 

(e)  Federally  Funded  Research  and 
Development  Caters  (FFRDC). 
Management  of  an  auditee  that  owns  or 
operates  an  FFRDC  may  eled  to  treat  the 
FFRDC  as  a  separate  entity  for  purposes 
of  this  part. 


§ ,206    Baeis  for  delannininQ  Fedefal 

(a)  Determining  Federal  awards 
expended.  The  determination  of  when 
an  award  is  expoided  shoiild  be  based 
on  when  the  activity  related  to  the 
award  occxus.  Genwally,  the  activity 
pertains  to  events  that  require  the  non- 
Federal  entity  to  comply  with  laws, 
regulations,  and  the  provisions  of 
contracts  or  grant  agreements,  such  as: 
expenditure/expense  transactions 
assodated  with  grants,  cost- 


reimbursement  cottracts.  cooperative 
agreements,  and  dired  approixiatioos; 
the  disbursement  of  funds  passed 
throu^  to  sufaredirients:  the  use  of  loan 
proceeds  under  loan  and  loan  guarantee 
programs;  the  receipt  of  property,  the 
receipt  of  surplus  {M'eperty;  the  receipt 
or  use  of  program  income:  the 
distribution  or  amsumption  of  food 
commodities:  the  dirtnirsement  (tf 
amounts  mtitllng  the  non-Fedenl  entity 
to  an  interest  subeidjr,  and,  the  period   ' 
when  insurance  is  in  force. 

(b)  Loan  and  loan  guarantees  (loaiu). 
Since  the  Federal  Government  is  at  risk 
for  loans  until  the  debt  is  repeid,  the 
following  guidelines  shall  be  \ised  to 
calculate  tne  value  of  Federal  awards 
expended  under  loen  progiems,  except 
as  noted  in  paragraphs  (c)  and  (d)  of  this 
section: 

(1)  Value  of  new  loans  made  or 
received  diuing  the  fiscal  year:  plus 

(2)  Balance  of  loans  from  previous 
yean  for  which  the  Federal  Government 
imposes  continuing  compliance 
requirements;  pliis 

C3)  Any  interest  subsidy,  cash,  or 
administrative  cost  allowance  received. 

(c)  Loan  and  loan  guarantees  (loans) 
at  institutions  of  higher  education. 
When  loans  are  made  to  students  of  an 
institution  of  higher  education  but  the 
institution  does  not  make  the  loans, 
then  only  the  value  of  loans  made 
diuing  the  year  shall  be  considered 
Federal  awards  expended  in  that  year. 
The  balance  of  loans  for  previous  yeare 
is  not  induded  as  Federal  awards 
expended  because  the  lender  accoimts 
for  the  prior  balances. 

(d)  Prior  loan  and  loan  guaraittees 
(loans).  Loans,  the  proceeds  of  which 
were  received  and  expended  in  prior- 
yeare,  are  not  considered  Federal 
awards  expended  imder  this  part  when 
the  laWs.  regulations,  and  the  provisions 
of  contracts  or  grant  agreements 
pertaining  to  such  loans  impose  no 
continuing  compliance  requiraments 
other  than  to  repay  the  loans. 

(e)  Endowment  funds.  The  cumulative 
balance  of  Federal  awards  for 
endowment  funds  which  are  federally 
restrided  are  considered  awards 
expended  in  each  year  in  which  the 
funds  are  still  restrided. 

(f)  Free  rent.  Free  rent  received  by 
itself  is  not  considered  a  Federal  award 
expended  under  this  part  However,  free 
rent  received  as  part  of  an  award  to 
carry  out  a  Federal  program  shall  be 
induded  in  determining  Federal  awards 
expended  and  subjed  to  audit  under 
this  part. 

(g)  Valuing  non-cash  assistance. 
Federal  non-cash  assistance,  sudi  as 
free  rent,  food  stamps,  food 
commodities,  donated  property,  or 
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donated  nupliu  property,  thall  be 
valued  at  fail  market  value  at  the  time 
of  receipt  or  the  ■■■ewed  value  provided 
by  the  Federal  aaencv. 

(h)  Medican.  MedlcarB  pavmenta  to  a 
Don-Federal  entity  for  providing  patient 
care  •ervioee  to  Medicare  eligible 
individuals  are  not  conaidered  Fedaval 
a«varda  expended  under  thia  pert. 

(i)  Ktadioaxd.  Medicaid  paymanta  to  a 
subradpient  for  providing  patient  care 
servicaa  to  Medicaid  eligible  individuals 
are  not  conaidered  Fad«ral  awards 
expended  under  this  part  unlesa  a  State 
jequiraa  the  funds  to  be  treated  as 
Federal  awards  expended  because 
reimbursement  is  on  a  cost- 
reimbursement  basis. 


(a)  General.  An  auditee  may  be  a 
recipient,  a  subredplent.  and  a  vendor. 
Federal  awards  expended  as  a  recipient 
or  a  subradpient  would  be  subject  to 
audit  under  this  pert.  The  payments 
received  for  goods  or  services  provided 
as  a  vendor  would  not  be  conaidered 
Federal  awards.  The  guidance  in 
paragraphs  (b)  and  (c)  of  this  section 
should  oe  considered  in  determining 
whether  (tayments  constitute  a  Fedml 
award  or  a  pa)rment  for  goods  and 
services. 

(b)  Federal  award.  Characteristics 
indicative  of  a  Federal  sward  received  . 
by  a  subrecipient  are  when  the 
organization: 

(1 )  Determines  who  is  eligible  to 
receive  what  Federal  financial 
assistance; 

(2)  Has  its  performance  measured 
against  wheth<nr  the  objectives  of  the 
Federal  program  are  met; 

(3)  Has  responsibility  for 
prooammatic  decision  making; 

(4)  Has  responsibihty  for  adherence  to 
applicable  Federal  program  compliance 
reauirements;  and 

(5)  Uses  the  Federal  funds  to  carry  out 
a  program  of  the  organization  as 
compared  to  providing  goods  or  services 
for  a  program  of  the  pass-through  entity. 

(c)  Payment  for  goods  and  services. 
Characteristics  inoicative  of  a  p>ayinent 
for  goods  and  services  received  by  a 
vendor  are  when  the  organization: 

(1)  Provides  the  goods  and  services 
within  normal  business  operations: 

(2)  Provides  similar  goods  or  services 
to  many  different  purchasers: 

(3)  Operates  in  a  competitive 
environment, 

(4)  Provides  goods  or  services  that  are 
ancillary  to  the  operation  of  the  Federal 
prooam:  and 

(5)  Is  not  subject  to  compliance 
requirements  of  the  Federal  program. 

(d)  Use  of  judgment  in  maiung 
determination.  There  may  be  unusual 


circumstances  or  exoeptfona  to  the 
listed  chanctflristici.  bi  making  the 
detertninatioti  of  whether  a  su^edpient 
or  vendor  ralatianahip  aodata.  the 
substance  of  the  relationahip  ia  move 
important  than  the  fonn  of  tne 
agraameoL  It  is  not  expected  that  all  of 
the  chancteristics  ¥rili  be  preaent  and 
judgment  should  be  used  in  ilmiimiiiln(| 
whether  an  aotity  Is  a  aubredpient  or 
vendor. 

(e)  For-profit  subrecipient.  Since  this 
part  does  not  apply  to  far-profit 
sufaradpiants.  the  paaa-thiough  entity  is 
reaponsible  for  astabUahlng 
requireoMnts.  aa  necesaary,  to  enauie 
compliance  by  for-profit  subredpients. 
The  amtract  with  tne  for-profit 
subredpient  should  describe  applicable 
compliance  requirements  and  tne  far^ 
profit  subredpient's  compliance 
responsibility.  Methods  to  ensure 
compliance  for  Federal  awards  made  to 
for-profit  subredpients  may  indude 
pre-award  audits,  monitoring  during  the 
contract,  and  poet-award  auoUts. 

(f)  CompUance  reeponaibUity  for 
vendors,  in  most  cases,  the  auditee's 
compliance  responsibility  for  vendors  is 
only  to  ensure  that  the  procurement, 
receipt,  and  fiayment  for  goods  and 
services  comply  with  laws,  reguladoos, 
and  the  provisions  of  contracts  or  grmt 
agreements.  Program  compliance 
requirements  normally  do  not  pass 
through  to  vendors.  However,  the 
auditee  is  responsible  for  ensuring 
compliance  for  vendor  transactions 
whiiEh  are  structured  such  that  the 
vendor  is  responsible  for  program 
compliance  or  the  vendor's  records 
must  be  reviewed  to  determine  program 
compliance.  Also,  when  theee  vendor 
transactions  relate  to  a  major  program, 
the  scope  of  the  audit  shall  include 
determining  whether  these  transactions 
are  in  compliance  with  laws, 
regulations,  and  the  provisions  of 
contracts  or  grant  agreements. 

I .215    RaMtontoottMraudft 


(a)  Audit  under  this  part  in  lieu  of 
other  audits.  An  audit  made  in 
accordance  with  this  part  shall  be  in 
lieu  of  any  finandal  audit  required 
under  individual  Federal  awards.  To  the 
extent  this  audit  meets  a  Federal 
agency's  needs,  it  shall  rely  upon  and 
use  such  audits.  The  provisions  of  this 
part  neither  limit  the  authority  of 
Federal  agencies,  including  their 
Inspedors  GeiMral.  or  GAO  to  condud 
or  arrange  for  additional  audits  (e.g.. 
financial  audits,  performance  audits, 
evaluations,  inspections,  or  reviews)  nor 
authorize  any  auditee  to  constrain 
Federal  agendes  from  carrying  out 
additional  audits.  Any  additional  audits 


shall  be  planned  and  performed  in  such 
a  way  as  to  build  apon  work  performed 
by  otlMr  auditers. 

(b)  Federal  agency  to  pay  for 
additional  au£tM.  A  Federal  agency  that 
conducts  or  contracts  for  additional 
audits  shall,  oonaistent  with  other 
applicable  laws  and  regulatians.  arrange 
for  funding  the  full  coat  of  such 
additional  audits. 

(c)  Request  for  a  program  to  be 
audiited  as  a  major  program.  A  Federal 
agency  may  reouest  an  auditee  to  have 
a  particular  Federal  program  audited  as 
a  major  prosram  in  lieu  of  the  Federal 
agency  conducting  or  arranging  for  the 
additional  audits.  To  allow  far  pl*nn<t|g^ 
such  requests  should  be  made  at  least 
180  days  prior  to  the  end  of  the  fiscal 
year  to  be  audited.  The  auditee,  after 
consultation  with  its  auditor,  should 
promptly  respond  to  such  request  by 
informing  the  Federal  agency  whether 
the  program  would  othwwise  be  audited 
as  a  major  program  using  the  risk-based 

audit  approach  described  in  § .520 

and.  if  not.  the  estimated  incremental 
cost.  The  Federal  agency  shall  then 
promptly  confirm  to  the  auditee 
whether  it  wants  the  program  audited  as 
a  ma|or  program.  If  the  program  is  to  be 
audited  as  a  major  program  based  upon 
this  Federal  agency  request,  and  the 
Federal  agency  agrees  to  pay  the  full 
incremental  costs,  then  the  auditee  shall 
have  the  program  audited  as  a  major 
program.  A  pass-through  entity  may  use 
the  provisions  of  this  paragraph  for  a 
subrecipient. 


|__.220   Ffsquaney o( < 

Except  for  the  provisions  for  biennial 
audits  provided  in  paragraphs  (a)  and 
(b)  of  this  section,  audits  required  by 
this  part  shall  be  performed  annually. 
Any  oieiuiial  audit  shall  cover  both 
years  within  the  biennial  period. 

(a)  A  State  or  local  government  that  is 
required  by  constitution  or  statute,  in 
eBecX  on  January  1. 1987,  to  undergo  its 
audits  less  frequently  than  aimually.  is 
permitted  to  imdergo  its  audits  pursuant 
to  this  part  biennially.  This  requirement 
must  still  be  in  effod  for  the  biermial 
period  under  audit. 

(b)  Any  non-profit  organization  that 
had  biennial  audits  for  all  biennial 
periods  ending  between  July  1.  1992, 
and  January  1. 1995,  is  permitted  to 
imdergo  its  audits  pursuant  to  this  part 
biennially. 


I —.as 

No  audit  costs  may  be  charged  to 
Federal  awards  %vhen  audits  required  by 
this  part  have  not  been  made  or  have 
been  made  but  not  in  accordance  with 
this  part.  In  cases  of  continued  inability 
or  unwillingness  to  have  an  audit 
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conduded  in  accordance  with  this  part. 
Federal  agendes  and  pass-through 
entities  shall  take  appropriate  action 
using  sanctions  such  as: 

(a)  Withholding  a  percentage  of 
Federal  awards  until  the  audit  is 
completed  satisfiBdorily; 

(b)  Withholding  or  disallowing 
overhead  costs: 

(c)  Suspending  Federal  awards  until 
the  audit  is  conduded;  or 

(d)  Terminating  the  Federal  award. 

(a)  Allo¥fable  costs.  Unless  prohibited 
by  law,  the  cost  of  audits  made  in 
accordance  with  the  provisions  of  this 
part  are  allowable  charges  to  Federal 
awards.  The  charges  may  be  considered 
a  dired  cost  or  an  allocated  indired 
cost,  as  determined  in  accordance  with 
the  provisions  of  applicable  OMB  cost 
prindples  circulars,  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR 
parts  30  and  31).  or  other  applicable 
cost  prindples  or  regulations. 

(b)  Unallowable  costs.  A  non-Federal 
entity  shall  not  charge  the  following  to 
a  Federal  award: 

(1)  The  cost  of  any  audit  imder  the 
Single  Audit  Ad  Amendments  of  1996 
(31  U.S.C.  7501  et  seq.)  not  conduded 
in  accordance  with  this  part. 

(2)  The  cost  of  auditing  a  non-Federal 
entity  which  has  Federal  awards 
expended  of  less  than  $300,000  per  year 
and  is  thereby  exempted  under 

S .200(d)  from  having  an  audit 

conduded  imder  this  part.  However, 
this  does  not  prohibit  a  pass-through 
entity  from  charging  Federal  awcuxls  for 
the  cost  of  limited  scope  audits  to 
monitor  its  subredpients  in  accordance 

with  § .400(d)(3),  provided  the 

subredpient  does  not  have  a  single 
audit. 

f .235    ProgrBm<«paciflc  audits. 

(a)  Program-specific  audit  guide 
available.  In  many  cases,  a  program- 
spedfic  audit  gmde  will  be  available  to 
provide  specific  guidance  to  the  auditor 
with  resped  to  internal  control, 
compliance  requirements,  suggested 
audit  procedures,  and  audit  reporting 
requirements.  The  auditor  should 
contad  the  Office  of  Inspedor  General 
of  the  Federal  agency  to  determine 
whether  such  a  guide  is  available.  When 
a  current  program-spedfic  audit  guide  is 
available,  the  auditor  shall  follow 
GAGAS  and  the  guide  when  performing 
a  program-specific  audit. 

(b)  Program-specific  audit  guide  not 
available.  (1)  When  a  program-spedfic 
audit  guide  is  not  available,  the  auditee 
and  auditor  shall  have  basically  the 
same  responsibilities  for  the  Federal 


program  as  they  would  have  for  an  audit 
of  a  mayor  program  in  a  single  audit 

(2)  The  auditee  shall  prepare  the 
financial  8tatement(s)  for  the  Federal 
program  that  indudn,  at  a  minimiim,  a 
schedule  of  expenditures  of  Federal 
awards  for  the  program  and  notes  that 
describe  the  significant  accotmting 
polides  used  in  preparing  the  schedule, 
a  summary  schedule  of  prior  audit 
findings  consistent  with  the 

reqvurements  of  § .315(b),  and  a 

corrective  action  plan  consistent  with 
the  requirements  of  § .315(c). 

(3)  The  auditor  shall: 

(i)  Perform  an  audit  of  the  finandal 
statement(s)  for  the  Federal  program  in 
accordance  with  GAGAS; 

(ii)  Obtain  an  imderstanding  of 
internal  control  and  perform  tests  of 
internal  control  over  the  Federal 
program  consistent  with  the 

requirements  of  § ^.500(c)  for  a  major 

program; 

(iii)  Perform  procedures  to  determine 
whether  the  auditee  has  complied  with 
laws,  regulations,  and  the  provisions  of 
contracts  or  grant  agreements  that  could 
have  a  dired  and  material  efbd  on  the 
Federal  program  consistent  with  the 

reqvurements  of  § .500(d)  for  a  major 

program;  and 

(iv)  Follow  up  on  prior  audit  findings, 
perform  procedures  to  assess  the 
reasonableness  of  the  simunary 
schedule  of  prior  audit  findings 
prepared  by  the  auditee,  and  report,  as 
a  current  year  audit  finding,  when  the 
auditor  condudes  that  the  siunmary 
schedule  of  prior  audit  findings 
materially  misrepresents  the  status  of 
any  prior  audit  finding  in  accordance 
with  the  requirements  of  § .500(e). 

(4)  The  auditor's  report(s)  may  be  in 
the  form  of  either  combined  or  separate 
reports  and  may  be  organized  differently 
from  the  manner  presented  in  this 
section.  The  auditor's  report(s)  shall 
state  that  the  audit  was  conduded  in 
accordance  with  this  part  and  indude 
the  following: 

(i)  An  opinion  (or  disdaimer  of 
opinion)  as  to  whether  the  finandal 
statement(s)  of  the  Federal  program  is 
presented  £airly  in  all  material  respects 
in  accordance  with  the  stated 
accounting  policies; 

(ii)  A  report  on  internal  control 
related  to  the  Federal  program,  which 
shall  describe  the  scope  of  testing  of 
internal  control  and  the  results  of  the 
tests; 

(iii)  A  report  on  compliance  which 
indudes  an  opinion  (or  disclaimer  of 
opinion)  as  to  whether  the  auditee 
complied  with  laws,  regulations,  and 
the  provisions  of  contracts  or  grant 
agreements  which  could  have  a  dired 


and  material  efhd  on  the  Federal 
program;  and 

(iv)  A  schedule  of  ftnH<ng«  and 
questioned  costs  flor  the  Federal 
program  that  indudes  a  summaiy  of  the 
auditor's  results  relative  to  the  Federal 
program  in  a  fcnmat  consistent  with 

§ .505(dKl)  and  findings  and 

questioned  costs  consistent  with  the 
requirements  of  § .50S(d)(3). 

(c)  Report  submission  for  program- 
specific  audits.  The  audit  shall  be 
complied  and  the  reporting  required  by 
paragraph  (c)(2)  or  (c)(3)  of  this  section 
submitted  within  nine  months  after  the 
end  of  the  audit  period,  unless  a  longer 
pwiod  is  agreed  to  in  advance  by  the 
Federal  agency  that  pnrvided  the 
funding  or  a  cQffarent  period  is  spedfied 
in  a  program-spedfic  audit  guide. 
(However,  for  fiscal  years  beginning  on 
or  before  June  30, 1998,  auditees  slull 
have  13  months  after  the  end  of  the 
audit  period  to  complete  the  audit  and 
submit  the  reporting  package  unless  a 
different  period  is  spedfied  in  a 
program-spedfic  audit  guide.)  This 
required  reporting  shall  be  submitted 
within  30  days  after  the  issuance  of  the 
auditor's  report(s)  to  the  auditee.  Unless 
restrided  by  law  or  regulation,  the 
auditee  shall  make  report  copies 
available  for  public  inspection. 

(2)  When  a  program-specific  audit 
guide  is  available,  the  auditee  shall 
submit  to  the  Federal  dearinghouse 
designated  by  OMB  one  copy  of  the  data 
collection  form  prepared  in  accordanoe 

with  § .320(b),  a&applicable  to  a 

program-spedfic  audit,  and  the 
reporting  required  by  the  program- 
spedfic  audit  guide  to  be  retained  as  an 
archival  copy.  Also,  the  auditee  shall 
submit  to  the  Federal  awarding  agency 
or  pass-through  entity  the  reporting 
required  by  the  program-spedfic  audit 
guide. 

(3)  When  a  program-spedfic  audit 
guide  is  not  available,  the  reporting 
package  for  a  program-spedfic  audit 
shall  consist  of  the  data  collection  form 
prepared  in  accordance  with 

§ .320(b),  as  applicable  to  a 

program-spedfic  audit,  the  finandal 
statement(s)  of  the  Federal  program,  a 
summary  schedule  of  prior  audit 
findings,  and  a  corrective  action  plan  as 
described  in  paragraph  (b)(2)  of  this 
section,  and  the  auditor's  report(s) 
described  in  paragraph  (b)(4)  of  this 
section.  One  copy  of  this  reporting 
package  shall  be  submitted  to  the 
Federal  dearinghouse  designated  by 
OMB  to  be  retained  as  an  archival  copy 
and  one  copy  of  the  data  collection  form 
prepared  in  accordance  with 

§ .320(b)  shall  be  submitted  to  each 

pass-through  entity.  Also,  when  the 
schedule  of  findings  and  questioned 
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cocts  diacloaed  audit  findings  or  the 
summary  schedule  of  prior  audit 
findings  reported  the  statiu  of  any  audit 
findings,  the  auditee  shall  submit  one 
copy  of  the  reporting  package  to  the 
Federal  clearinghouse  on  behalf  of  the 
Federal  awarding  agency,  or  directly  to 
the  pass- through  entity  in  the  case  of  a 
subrecipient. 

(d)  Other  sections  of  this  part  may 
apply.  Program -specific  audits  are 

subject  to  § .100  through 

S 215(b).  § .220  through 

§ . .230.  § .300  through 

S .305.  S .315.  S 320(f) 

through  §  ^_  320(j),  § .400  through 

$ .405.  § .510  through 

§ .515.  and  other  refiorenced 

provisions  of  this  part  unless  contrary  to 
the  provisions  of  this  section,  a 
program-specific  audit  guide,  or 
program  laws  and  regulations. 

SubpTt  C— AmJIiBsa 


I .300    AudlMei 

The  auditee  shall: 

(a)  Identify,  in  its  accounts,  all 
Federal  awards  received  and  expended 
and  the  Federal  programs  under  which 
they  were  received.  Federal  program 
and  award  identification  shall  include, 
as  applicable,  the  CFDA  title  and 
number,  award  number  and  year,  name 
of  the  Federal  agency,  and  name  of  the 
pass-through  entity. 

(b)  Maintain  internal  control  over 
Federal  programs  that  provides 
reasonable  assurance  that  the  auditee  is 
managing  Federal  awards  in  compliance 
with  laws,  regulations,  and  the 
provisions  of  contracts  or  grant 
agreements  that  could  have  a  material 
efi^ect  on  each  of  its  Federal  programs. 

(c)  Comply  with  laws,  regulations, 
and  the  provisions  of  contracts  or  grant 
agreements  related  to  each  of  its  Federal 
programs 

(of)  Prepare  appropnate  financial 
statements,  including  the  schedule  of 
expenditures  of  Federal  awards  in 
accordance  with  § .310. 

(e)  Ensure  that  the  audits  required  by 
this  part  are  properly  performed  and 
submitted  when  due.  When  extensions 
to  the  report  submission  due  date 

required  by  § .320(a)  are  granted  by 

the  cognizant  or  oversight  agency  for 
audit,  promptly  notify  the  Federal 
clearinghouse  designated  by  OMB  and 
each  pass-through  entity  providing 
Federal  awards  of  the  extension. 

(f)  Follow  up  and  take  corrective 
action  on  audit  findings,  including 
preparation  of  a  summary  schedule  of 
prior  audit  findings  and  a  corrective 
action  plan  in  accordance  with 

§ .315(b)  and  § .315(c). 

respectively. 


f JOS    Ai 

(a)  Auditor  prociumnent.  In  arranging 
for  audit  aervicaa.  auditeea  shall  follow 
the  procuieinent  atandards  praacribed 
by  tile  Grants  Managamant  Common 
Rule  (GMCK)  publiahed  March  11,  1988 
and  amended  April  19. 1995  [Each 
agency  should  inssit  appropriate  CFR 
citation.  I  Circular  A-110,  "Uniform 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other  Non- 
profit Organixations,"  or  the  FAR  (48 
CPU  part  42),  as  applicable.  (Circular 
available  from  Office  of  Administration, 
Publications  Office.  Room  2200,  New 
Executive  Office  Building,  Washington, 
DC  20503:  telephone  (202)  395-7332.) 
Whenever  possible,  auditees  shall  make 
positive  efforts  to  utilize  small 
businesses.  minority-OMmed  firms,  and 
women's  business  enterprises,  in 
procuring  audit  services  as  stated  in 
GMCR.  OMB  Circular  A-110,  or  the 
FAR  (48  CFR  part  42).  as  applicable.  In 
requesting  proposals  for  audit  services, 
the  ob)ectives  and  scope  of  the  audit 
should  be  made  clear.  Factors  to  be 
considered  in  evaluating  each  proposal 
for  audit  services  include  the 
responsiveness  to  the  request  for 
proposal,  relevant  experience. 
availability  of  staff  with  professional 
qualifications  and  technical  abilities, 
the  results  of  external  quality  control 
reviews,  and  price. 

(b)  Restriction  on  auditor  preparing 
indirect  cost  proposals.  An  auditor  who 
prepares  the  indirect  cost  proposal  or 
cost  allocation  plan  may  not  also  be 
selected  to  perform  the  audit  required 
by  this  part  when  the  indirect  costs 
recovered  by  the  auditee  during  the 
prior  year  exceeded  $1  million.  This 
restriction  applies  to  the  base  year  used 
in  the  preparation  of  the  indirect  cost 
proposal  or  cost  allocation  plan  and  any 
sutwequent  yean  in  which  the  resulting 
indirect  cost  agreement  or  cost 
allocation  plan  is  used  to  recover  costs. 
To  minimize  any  disruption  in  existing 
contracts  for  audit  services,  this 
paragraph  applies  to  audits  of  fiscal 
years  beginning  after  June  30.  1998. 

(c)  Use  of  Federal  auditors.  Federal 
auditors  may  perform  all  or  part  of  the 
work  required  under  this  part  if  they 
comply  fully  with  the  requirements  of 
this  part. 

f JIG    Financial  alalamanta. 

(a)  Financial  statements.  The  auditee 
shall  prepare  financial  statements  that 
reflect  its  financial  position,  results  of 
operations,  and.  where  appropriate, 
cash  flows  for  the  fiscal  year  audited. 
The  financial  statements  shall  be  for  the 
same  organizational  unit  and  fiscal  year 


<hat  is  choeen  to  meet  the  requirements 
of  this  part. 

(b)  Schedule  of  expenditures  of 
Fedetal  avmrds.  The  auditee  shall  also 
prepare  a  achedule  of  expenditures  of 
Federal  awarda  for  the  period  covered 
by  the  auditee's  financial  statements. 
While  not  required,  it  is  appropriate  for 
the  auditee  to  provide  infonnation 
requested  to  make  the  schedule  easier  to 
use  by  Federal  awarding  agencies  and 
pass-through  entities.  For  example, 
when  a  Federal  program  has  multiple 
award  yeara,  the  auditee  may  list  the 
amount  of  each  award  year  separately. 
At  a  minimum,  the  schedule  shall: 

(1)  List  individual  Federal  programs 
by  Federal  agency  and  major 
subdivision  within  a  Federal  agency. 
For  Federal  awards  received  as  a 
subrecipient,  the  name  of  the  pass- 
through  entity  and  identifying  number 
assigned  by  the  pass-through  entity 
shall  be  included. 

(2)  Provide  total  Federal  awards 
expended  for  each  individual  Federal 
program  and  the  CFDA  number  or  other 
identifying  number  when  the  CFDA 
information  is  not  available. 

(3)  Identify  major  programs. 

(4)  Include  notes  tnat  describe  the 

r'ficant  accounting  policies  used  in 
.  Bring  the  schedule  and  identify  in 
the  notes  the  dollar  threshold  used  to 
distinguish  between  Type  A  and  Type  B 
proD^ms.  as  described  in  § .S20(b]. 

(5)  To  the  extent  practical,  pass- 
through  entities  should  identify  in  the 
schedule  the  total  amount  provided  to 
subrecipients  from  each  Type  A 
program  and  from  each  Type  B  program 
which  is  audited  as  a  major  program. 

(6)  List  individual  Federal  awards 
within  a  cluster  of  programs.  However, 
when  it  is  not  practical  to  list  each 
individual  Federal  award  for  R&D,  total 
Federal  awards  expended  shall  be 
shown  by  Federal  agency  and  major 
subdivision  within  the  Federal  agency. 
For  example,  the  National  Institutes  of 
Health  is  a  major  subdivision  in  the 
Department  of  Health  and  Human 
Services. 

(7)  Include,  in  either  the  schedule  or 
a  note  to  the  schedule,  the  value  of  the 
Federal  awards  expended  in  the  form  of 
non-cash  assistance,  insurance  in  effect 
during  the  year,  and  loans  or  loan 
guarantees  outstanding  at  year  end. 

I 415    Audit  flndlngafoaoMHip. 

(a)  General.  The  auditee  is  responsible 
for  follow-up  and  corrective  action  on 
all  audit  findings.  As  part  of  this 
res}>on8ibility,  the  auditee  shall  prepare 
a  stimmaiy  schedule  of  prior  audit 
findings.  The  auditee  shall  also  prepare 
a  corrective  action  plan  for  current  year 
audit  findings.  The  summary  schedule 
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of  prior  audit  findings  and  the 
corrective  action  plan  AaH  include  the 
reference  numbere  the  auditor  assigns  to 

audit  findings  under  § .SlO(c).  Since 

the  summary  schedule  may  include 
audit  findings  from  multiple  years,  it 
shall  include  the  fiscal  year  in  which 
the  finHing  initiallv  occurred. 

(b)  Summary  schedule  of  prior  audit 
findings.  The  summary  schedule  of 
prior  audit  findings  shall  report  the 
status  of  all  audit  findinga  included  in 
the  prior  audit's  schedule  of  findings 
and  questioned  costs  relative  to  Federal 
awards.  The  summary  schedule  shall 
also  include  audit  findings  reported  in 
the  prior  audit's  summary  schedule  of 
prior  audit  findings  except  audit 
findings  listed  as  corrected  in 
accordance  with  paragraph  (b)(1)  of  this 
section,  or  no  longer  valid  or  not 
warranting  further  action  in  accordance 
with  paragraph  (b)(4)  of  this  section. 

(1)  When  audit  findings  were  fully 
corrected,  the  summary  schedule  need 
only  list  the  audit  findings  and  state  that 
corrective  action  was  taken. 

(2)  When  audit  findings  were  not 
corrected  or  were  only  partially 
corrected,  the  summary  schedule  shall 
describe  the  planned  corrective  action 
as  well  as  any  partial  corrective  action 
taken. 

(3)  When  corrective  action  taken  is 
significantly  difiierent  from  corrective 
action  previously  reported  in  a 
corrective  action  plan  or  in  the  Federal 
agency's  or  pass-through  entity's 
management  decision,  the  stunmary 
schedule  shall  provide  an  explanation. 

(4)  When  the  auditee  believes  the 
audit  findings  are  no  longer  valid  or  do 
not  warrant  further  action,  the  reasons 
for  this  position  shall  be  described  in 
the  simimary  schedule.  A  valid  reason 
for  considering  an  audit  finding  as  not 
warranting  further  action  is  that  all  of 
the  following  have  occurred: 

(i)  Two  yeara  have  passed  since  the 
audit  report  in  which  the  finding 
occurred  was  submitted  to  the  Federal 
clearinghouse; 

(11)  Tab  Federal  agency  or  pass- 
through  entity  is  not  currently  following 
up  with  the  auditee  on  the  audit 
finding;  and 

(iii)  A  management  decision  was  not 
issued. 

(c)  Corrective  action  plan.  At  the 
completion  of  the  audit,  the  auditee 
shall  prepare  a  corrective  action  plan  to 
address  each  audit  finding  included  in 
the  current  year  auditor's  reports.  The 
corrective  action  plan  shall  provide  the 
name(s)  of  the  contact  per8on(s) 
responsible  for  corrective  action,  the 
corrective  action  planned,  and  the 
anticipated  completion  date.  If  the 
auditee  does  not  agree  with  the  audit 


findings  or  believes  corrective  action  is 
not  required,  then  the  corrective  action 
plan  shall  imclude  an  explanation  and 
specific  reasons. 

f__J20   nsport  aubmlaalon. 

(a)  General.  The  audit  shall  be 
completed  and  the  reporting  package 
described  in  paragrapn  (c)  of  this 
section  submitted  within  nine  months 
after  the  end  of  the  audit  period,  imless 
a  longer  period  is  agreed  to  in  advance 
by  the  cognizant  or  oversight  agency  for 
audit.  (However,  for  fiscal  years 
beginning  on  or  before  June  30, 1998, 
auditees  shall  have  13  months  after  the 
end  of  the  audit  period  to  complete  the 
audit  and  submit  the  reporting  package.) 
The  reporting  package  wall  be 
submitted  within  30  days  after  issuance 
of  the  auditor's  report(s)  to  the  auditee. 
Unless  restricted  by  law  or  regulation, 
the  auditee  shall  make  copies  available 
for  public  inspection. 

(b)  Data  Collection.  The  auditee  shall 
complete  a  data  collection  form  which 
states  whether  the  audit  was  completed 
in  accordance  with  this  part  and 
provides  infonnation  about  the  auditee, 
its  Federal  programs,  and  the  results  of 
the  audit,  llie  form  shall  be  approved 
by  OMB,  available  from  the  Federal 
clearinghouse  designated  by  OMB, 
include  data  elements  similar  to  those 
presented  in  this  paragraph,  and  use  a 
machine-readable  format.  The  auditee's 
chief  executive  officer  or  chief  financial 
officer  shall  sign  a  statement  that  the 
infonnation  on  the  form  is  accurate  and 
complete  as  follows: 

Certificato  of  Audit 

This  is  to  certify  that,  to  the  best  of  my 
knowledge  and  belief,  the  [specify  name  of 
the  auditee]  has:  (1)  Engaged  an  auditor  to 
perfonn  an  audit  in  acoordanoe  with  the 
provisions  of  OMB  Circular  A-133  for  the 
[specify  number]  months  ended  (specify 
date);  (2)  the  auditor  has  completed  sudi 
audit  and  presented  a  signed  audit  report 
which  states  that  the  audit  was  conducted  in 
accordance  with  the  provisions  of  the 
Circular,  and,  (3)  the  infonnation  on  the 
attached  fonn  is  accurate  and  complete  and 
reflects  the  results  of  this  audit,  as  presented 
in  the  auditor's  report.  I  declare  that  the 
foregoing  is  true  and  correct. 

Attachment  to  Certificate 

Data  Collection  Form 

1.  The  type  of  report  the  auditor 
issued  on  the  financial  statements  of  the 
auditee  (i.e.,  unqualified  opinion, 
qualified  opinion,  adverse  opinion,  or 
disclaimer  of  opinion). 

2.  A  yes  or  no  statement  as  to  whether 
the  auditor's  report  on  the  financial 
statements  indicated  that  the  auditor 
has  substantial  doubt  about  the 
auditee's  ability  to  continue  as  a  going 
concern. 


3.  The  type  of  report  the  auditor 
issued  on  compliance  for  major 
programs  (i.e.,  unqualified  opinion, 
qualified  opinion,  adverse  opinion,  ot 
disclaimer  of  opinion). 

4.  A  list  of  the  Fedeoal  awarding 
agencies  and  pass-through  entities 
which  will  receive  a  copy  o(  the 

reporting  package  pursuant  to  § 

.320(d)(2)  and  § .320(e)(2), 

respectively,  of  OMB  Circular  A-133. 
An  explanation  shotild  be  provided  if 
this  list  is  different  from  the 
communication  the  auditor  provides  to 

the  auditee  tmder  S .500(f)  of 

OMB  Circular  A-133. 

5.  A  yes  or  no  statement  as  to  whether 
the  auditee  qtialified  as  a  low-risk 

auditee  under  § .530  of  OMB 

Circular  A-133. 

6.  The  dollar  threshold  used  to 
distinguish  between  Type  A  and  Type  B 

programs  as  defined  in  § .5  20(b) 

of  OMB  Circular  A-133. 

7.  The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  each 
Federal  program,  as  applicable. 

8.  The  name  of  each  Federal  program 
and  identification  of  each  major 
program.  Individual  awards  within  a 
cluster  of  programs  should  be  listed  in 
the  same  level  of  detail  as  they  are  listed 
in  the  schedule  of  ex]}enditures  of 
Federal  awards. 

9.  The  amount  of  expenditures  in  the 
schedule  of  expenditures  of  Federal 
awards  associated  with  each  Federal 
program. 

10.  A  yes  or  no  statement  as  to 
whether  there  are  audit  findings  and  the 
amoimt  of  any  questioned  costs  related 
to  the  following  for  each  Federal 
program: 

a.  Types  of  services  allowed  or 
unallowed  b.  Eligibility  c.  Matching, 
level  of  effort,  or  earmarking  d.  Federal 
financial  reporting  e.  Program  income  f. 
Procurement  g.  Subrecipient  monitoring 
h.  Allowable  costs/cost  principles  i. 
Other 

11.  Auditee  Name: 

Employer  Identification  Number 
Name  and  Title  of  Responsible  Official: 
Telephone  Number: 
Signature: 


Date: 


12.  Auditor  Name: 


Name  and  Title  of  Contact  Person: 


Auditor  Address: 
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Auditor  Talephone  Number: 

13.  Whether  the  auditee  hu  a 
cognizant  or  overaiohl  agency  for  audit. 

14.  The  oame  of  tne  cognizant  or 
oversight  agency  for  audit  determined  in 
accordance  **rilh  § .400(a)  and 

§ .400(b),  reaoectively. 

(c)  Reporting  Package.  The  reporting 
pack^e  ahall  include  the: 

(1)  Data  collection  form  diacuased  in 
paragraph  (b)  of  this  section; 

(2)  Financial  statements  and  schedule 
of  expenditures  of  Federal  awards 
discussed  In  § .310(a)  and 

S .310(b).  respectively: 

(3)  Summary  schedule  of  prior  audit 
findings  discussed  in  § .315(b); 

(4)  Auditor's  report^s)  discussed  in 
§ .505;and 

(5)  Corrective  action  plan  discussed  in 
S .315(c). 

(d)  Submission  to  clearinghouse.  All 
auditees  shall  submit  to  the  Federal 
clearinghouse  designated  by  OMB  one 
copy  of  the  reporting  package  described 
in  panmraph  (c)  of  this  section  for: 

(1 )  The  Federal  clearinghouse  to 
retain  as  an  archival  copv;  and 

(2)  Each  Federal  awarding  agency 
when  the  schedule  of  findings  and 
questioned  costs  disclosed  audit 
findings  relating  to  Federal  awards  that 
the  Federal  awarding  agency  provided 
directly  or  the  summary  schedule  of 
prior  audit  findings  reported  the  status 
of  any  audit  findings  relating  to  Federal 
awards  that  the  Federal  awarding 
agency  provided  directly. 

(e)  Aaditionai  submission  by 
aubrecipients.  In  addition  to  the 
requirements  discussed  In  paragraph  (d) 
of  this  section,  subrecipients  shall 
submit  to  each  pass-through  entity  one 
copy  of  the: 

(1 )  Data  collection  form  discussed  in 
paragraph  (b)  of  this  section;  and 

(2)  Reporting  package  described  in 
paragraph  (c)  of  this  section  for  each 
pass-through  entity  when  the  schedule 
of  findings  and  questioned  costs 
disclosed  audit  findings  relating  to 
Federal  awards  that  the  pass-through 
entity  provided  or  the  summary 
schedule  of  prior  audit  findings 
reported  the  status  of  any  audit  findings 
relating  to  Federal  awards  that  the  pass- 
through  entity  provided. 

(f)  Hequests  for  report  copies.  In 
response  to  requests  by  a  Federal  agency 
or  pass-through  entity,  auditees  shall 
submit  the  appropriate  copies  of  the 
reporting  package  described  in 
paragraph  (c)  of  this  section  and.  if 
requested,  a  copy  of  any  management 
letters  issued  by  the  auditor. 

(g)  Report  retention  requirements. 
Auditees  shall  keep  one  copy  of  the 
reporting  package  described  in 


paragraph  (c)  of  this  aactioo  on  file  for 
three  years  from  the  data  of  subniiasion 
to  the  Federal  cleoringbouM  designated 
by  CyMB.  Paaa-through  entitiaa  shall 
keep  subrecipients'  submiaaions  on  file 
for  three  years  firon  date  of  receipt. 

(h)  Clearinghouse  retponsibiUties. 
The  Federal  dearinohouae  deeigoated 
by  OMB  shall  diatribute  the  reporting 
packages  received  in  accordance  with 
paragraph  (d)(2)  of  this  section  and 

S .235(c)(3)  to  applicable  Federal 

awarding  agendea.  m»«n»«in  ■  data  base 
of  completed  audits,  provide 
appropriate  information  to  Federal 
agendea.  and  follow  up  with  known 
auditees  which  have  not  submitted  the 
required  data  collection  forms  and 
reporting  packages. 

(i)  Clearingf\ou8e  address.  The 
address  of  the  Federal  deeringhouse 
currently  designated  by  OMB  is  Federal 
Audit  Clearinghouse.  Bureau  of  the 
Census.  1201  E.  10th  Street, 
Jeffarsonville.  IN  47132. 

(j)  Electronic  filing.  Nothing  in  this 
port  shall  predude  electronic 
submissions  to  the  Federal 
clearinghouse  in  such  nvnmw  as  may  be 
approved  by  OMB.  With  OMB  approval, 
the  Federal  clearinghouae  may  pilot  test 
methods  of  electronic  submiaaions. 

Subpart  D — Fadaral  Agandaa  and 
^Through  Enflttaa 


[a)  Cog^xant  agpncy  for  audit     . 
responsibilities.  Recipients  expending 
more  than  $25  million  a  year  in  Federal 
awards  shall  have  a  cognizant  agency 
for  audit.  The  designated  cognizant 
agency  for  audit  shall  be  the  Federal 
awarding  agency  that  provides  the 
predominant  amount  of  direct  funding 
to  a  redpient  unlesa  OMB  makes  a 
specific  cognizant  agency  for  audit 
assignment  and  provides  notice  in  the 
Federal  Rogietar.  To  provide  for 
continuity  of  cognizance,  the 
determination  of  the  predominant 
amount  of  direct  funding  shall  be  based 
uf>on  direct  Federal  awards  expended  in 
the  redpient's  fiscal  years  ending  in 
1995.  2000.  2005.  and  every  fifth  year 
thereafter.  For  example,  audit 
cognizance  for  periods  ending  in  1996 
through  2000  will  be  determined  based 
on  Federal  awards  expended  in  1995.  A 
Federal  awarding  agency  with 
cognizance  for  an  auditee  may  reassign 
cognizance  to  another  Federal  awarding 
agency  which  provides  substantial 
direct  funding  and  agrees  to  be  the 
cognizant  agency  for  audit.  Within  30 
days  alter  any  reaooignment,  both  the 
old  and  the  new  cognizant  agency  for 
audit  shall  notify  the  auditee.  and.  if 


known,  the  audit(»  of  the  reascignment. 
The  cognizant  agency  for  audit  shall: 

(1)  Provide  teoinioal  audit  advice  and 
liaison  to  auditees  and  auditors. 

(2)  Considflr  auditee  requesta  for 
extensions  to  the  report  sulnniaaion  due 

date  required  by  § .320(a).  The 

cognizant  agency  for  audit  may  grant 
extensioos  tor  good  cause. 

(3)  Obtain  or  conduct  quality  control 
reviews  of  selected  audits  made  by  non- 
Federal  auditors,  and  provide  the 
resuha.  whan  appropriate,  to  other 
interested  oraanizations. 

(4)  Promptly  inform  other  afiiacted 
Federal  agendet  and  appropriate 
Federal  law  enforcament  officials  of  any 
direct  reporting  by  the  auditee  (» its 
auditor  of  irregularities  ox  illegal  acts,  as 
required  by  GAGAS  or  laws  and 
regulations. 

(5)  Advise  the  auditor  and.  where 
appropriate,  the  auditee  of  any 
defidendes  found  in  the  audits  when 
the  defidendes  require  corrective 
action  by  the  auditor.  When  advised  of 
defidendes,  the  auditee  shall  work  with 
the  auditor  to  take  corrective  action.  If 
corrective  action  is  not  taken,  the 
cognizant  agency  for  audit  shall  notify 
the  auditor,  the  auditee,  and  applicable 
Federal  awarding  agendes  and  pass- 
through  entities  of  the  facts  and  make 
raconunendations  for  follow-up  action. 
Ma)or  inadequades  or  repetitive 
substandard  fwrformonoe  by  auditon 
shall  be  referred  to  appropriate  State 
licensing  agencies  and  professional 
bodies  for  disdplinary  action. 

(6)  Coordinate,  to  the  extent  practical, 
audits  or  reviews  made  by  or  for  Federal 
agendes  that  are  in  addition  to  the 
audits  made  pursuant  to  this  part,  so 
that  the  additional  audits  or  reviews 
build  upon  audits  performed  in 
accordance  with  this  part. 

(7)  Coordinate  a  management  dedsion 
for  audit  findings  that  affect  the  Federal 
proooms  of  more  than  one  agency. 

(8)  Coordinate  the  audit  work  and 
reporting  responsibilities  among 
auditora  to  achieve  the  most  coat- 
effective  audit. 

(b)  Oversight  agency  for  audit 
responsibilities.  An  auditee  which  does 
not  have  a  designated  cognizant  agency 
for  audit  will  be  under  the  general 
oversight  of  the  Federal  agency 
determined  in  accordance  with  the 
definition  of  overeight  agency  for  audit 

in  8 .105.  The  oversight  agency  for 

audit: 

(1)  Shall  provide  technical  advice  to 
auditees  and  auditon  as  requested. 

(2)  May  assume  all  or  some  of  the 
responsibilities  normally  performed  by 
a  cognizant  agency  for  audit. 

(c)  Federal  awarding  agency 
responsibilities.  The  Federal  awarding 
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agency  shall  perfbnn  the  following  for 
the  Federal  awards  it  makes: 

(1)  Identify  Federal  awards  made  by 
informing  each  redpient  of  the  CFDA 
tiUe  and  number,  award  name  and 
niunber,  award  year,  and  if  the  award  is 
for  RftD.  When  some  of  this  information 
is  not  available,  the  Federal  agKicy  shall 
provide  information  necessary  to  clearly 
describe  the  Federal  award. 

(2)  Ensure  that  audits  are  completed 
and  reports  are  received  in  a  timely 
manner  and  in  accordance  with  the 
remiirements  of  this  part. 

(3)  Provide  technic^  advice  and 
counsel  to  auditees  and  auditora  as 
requested. 

(4)  Issue  a  management  dedsion  on 
audit  findings  within  six  months  after 
receipt  of  the  audit  report,  and  ensure 
that  the  redpient  takes  appropriate  and 
timely  corrective  action. 

(5)  Assign  a  pereon  responsible  to 
inform  OMB  annually  of  any  updates 
needed  to  the  compliance  supplements. 

(d)  Pass-through  entity 
responsibilities.  A  pass-throiigh  entity 
shall  perform  the  following  for  the 
Federal  awards  it  makes: 

(1)  Identify  Federal  awards  made  by 
informing  each  subredpient  of  CFDA 
title  and  nimiber,  award  name  and 
number,  award  year,  if  the  award  is 
R&D.  and  name  of  Federal  agency. 
When  some  of  this  information  is  not 
available,  the  pass-through  entity  shall 
provide  the  best  information  available  to 
describe  the  Federal  award. 

(2)  Advise  subredpients  of 
requirements  imposed  on  them  by 
Federal  laws,  regulations,  and  the 
provisions  of  contracts  or  grant 
agreements  as  well  as  any  supplemental 
requirements  imposed  by  the  pass- 
through  entity. 

(3)  Monitor  the  activities  of 
subredpients  as  necessary  to  ensure  that 
Federal  awards  are  used  for  authorized 
purposes  in  compliance  with  laws, 
regulations,  and  the  provisions  of 
contracts  or  grant  agreements  and  that 
performance  goals  are  achieved. 

(4)  Enstire  that  subredpients 
expending  $300,000  or  more  in  Federal 
awards  during  the  subrecipient's  fiscal 
year  have  met  the  audit  requirements  of 
this  part  for  that  fiscal  year. 

(5)  Issue  a  management  dedsion  on 
audit  findings  within  six  months  after 
receipt  of  the  subrecipient's  audit  report 
and  ensure  that  the  subredpient  takes 
appropriate  and  timely  corrective 
action. 

(6)  Consider  whether  subredpient 
audits  necessitate  adjustment  of  the 
pass-through  entity's  own  records. 

(7)  Require  each  subredpient  to 
permit  the  pass-through  entity  and 
auditora  to  have  access  to  the  records 


and  finandal  statements  as  necessary 
for  the  pass-through  entity  to  comply 
with  this  part. 

% .406    Management  dedaion. 


(a)  General.  The  management  dedsion 
shall  clearly  state  whether  or  not  the 
audit  finding  is  sustained,  the  reasons 
for  the  dedsion.  and  the  expected 
auditee  action  to  re^y  disallowed  costs, 
make  finandal  adjustments,  or  take 
other  action.  If  ihe  auditee  has  not 
completed  corrective  action,  a  timetable 
for  follow-up  should  be  given.  Prior  to 
issuing  the  management  dedsion,  the 
Federal  agency  or  pass-through  entity 
may  request  additional  information  or 
documentation  from  the  auditee, 
induding  a  request  that  the 
documentation  be  audited,  as  a  way  of 
mitigating  disallowed  costs.  The 
management  decision  should  describe 
any  appeal  process  available  to  the 
auditee. 

(b)  Federal  agency.  As  provided  in 

§ .400(a)(7),  the  cognizant  agency 

for  audit  shall  be  responsible  for 
coordinating  a  management  decision  for 
audit  findings  that  affect  the  programs 
of  more  than  one  Federal  agency.  As 

provided  in  § .400(c)(4),  a  Federal 

awarding  agency  is  responsible  for 
issuing  a  management  dedsion  for 
findings  that  relate  to  Federal  awards  it 
makes  to  recipients.  Alternate 
arrangements  may  be  made  on  a  case- 
by-case  basis  by  agreement  among  the 
Federal  agendes  concerned. 

(c)  Pass-through  entity.  As  provided 

in  § .400(d)(5),  the  pass-through 

entity  shall  be  responsible  for  making 
the  management  dedsion  for  audit 
findings  that  relate  to  Federal  awards  it 
makes  to  subredpients. 

(d)  Time  requirements.  The  entity 
responsible  for  making  the  management 
dedsion  shall  do  so  within  six  months 
of  receipt  of  the  audit  report.  Corrective 
action  should  be  initiated  within  six 
months  and  proceed  as  rapidly  as 
possible. 

(e)  Reference  numbers.  Management 
decisions  shall  include  the  refierence 
numbera  the  auditor  assigned  to  each 
audit  finding  in  accordance  with 

§ .510(c). 

Subpart  E— Auditors 

4  JOO   Scope  Of  audit 

(a)  General.  The  audit  shall  be 
conducted  in  accordance  with  GAGAS. 
The  audit  shall  cover  the  entire 
operations  of  the  auditee;  or.  at  the 
option  of  the  auditee,  such  audit  shall 
indude  a  series  of  audits  that  cover 
departments,  agendes.  and  other 
organizational  units  which  expended  or 
otherwise  administered  Federal  awards 


during  such  fiscal  year,  provided  that 
each  such  audit  shall  encompass  the 
finandal  statements  and  schedule  of 
expenditures  of  Federal  awrards  for  each 
such  department,  agency,  and 
organizational  imit,  which  shall  be 
considered  to  be  a  non-Federal  entity. 
The  finandal  statements  and  schediile 
of  ejqMndittires  of  Federal  awards  shall 
be  for  ttie  same  fiscal  year. 

(b)  Financial  statements.  The  auditor 
shall  determine  whether  the  finanri^i) 
statements  of  the  auditee  are  presented 
faiiiy  in  all  material  respects  in 
conformity  with  generally  accepted 
accounting  prindples.  The  auditor  shall 
also  determine  whether  the  schedule  of 
expenditures  of  Federal  awards  is 
presented  £airly  in  all  material  respects 
in  relation  to  the  auditee's  finandal 
statements  taken  as  a  whole. 

(c)  Internal  control.  (1)  In  addition  to 
the  requirements  of  GAGAS,  the  auditor 
shall  perform  procedures  to  obtain  an 
understanding  of  internal  control  over 
Federal  programs  suffident  to  plan  the 
audit  to  support  a  low  assessed  level  of 
control  risk  for  major  programs  and  the 
allowability  of  costs  cnaiged  to  cost 
pools  used  to  support  an  indirect  cost 
rate  or  allocated  through  a  State/local- 
wide  central  service  cost  allocation  plan 
(as  fully  described  in  Appendix  C  of 
Circular  A-87.  "Cost  Prindples  for 
State,  Local  and  Indian  Trilwl 
Governments,"  issued  May  4, 1995,  and 
hereinafter  referred  to  as  a  "cost 
allocation  plan").  (Circular  available 
from  Office  of  Administration, 
Publications  Office,  Room  2200,  New 
Executive  Office  Building,  Washington, 
E)C  20503;  telephone  (202)  395-7332.) 

(2)  Except  as  provided  in  paragraph 
(c)(3]  of  this  section,  the  auditor  shall: 

(i)  Plan  the  testing  of  internal  control 
over  major  programs  and  the 
allowability  of  costs  charged  to  cost 
pools  used  to  support  an  indirect  cost 
rate  or  allocated  through  a  cost 
allocation  plan  to  support  a  low 
assessed  level  of  control  risk  for  the 
assertions  relevant  to  the  compliance 
requirements  for  each  major  program; 
and 

(ii)  Perform  testing  of  internal  control 
as  planned  in  paragraph  (c)(2)(i)  of  this 
section. 

(3)  When  internal  control  over  some 
or  all  of  the  compliance  requirements 
for  a  major  program  and  the  allowability 
of  costs  charged  to  cost  pools  used  to 
support  an  indirect  cost  rate  or  allocated 
through  a  cost  allocation  plan  are  likely 
to  be  ineffective  in  preventing  or 
detecting  noncompliance,  the  planning 
and  performing  of  testing  described  in 
paragraph  (c)(2)  of  this  section  are  not 
required  for  those  compliance 
requirements.  However,  the  auditor 
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shall  report  a  rapoitabla  condition  or  a 
matarial  w—knasa  in  accordancs  with 

§ .510.  aasaaa  the  relatad  control 

riak  at  the  auudnium.  and  considar 
whether  additional  compliance  teats  are 
required  becauae  of  Inemctive  internal 
control. 

(d)  Compliance.  (1)  In  addition  to  the 
requirements  of  GAGAS,  the  auditor 
shall  determine  whether  the  auditee  has 
complied  with  laws,  regulationa,  and 
the  proviaions  of  contracts  or  grant 
agreements  that  may  have  a  direct  and 
material  effect  on  each  of  its  ma)or 
programs  and  the  allowability  of  coats 
charged  to  coat  pools  used  to  support  an 
indirect  cost  rate  or  allocated  through  a 
coat  allocation  plan. 

(2)  The  principal  compliance 
requirements  common  to  moat  Federal 
programs  and  the  programmatic 
compUanoe  requirements  of  the  largest 
Federal  programa  are  included  in  the 
compliance  supplements. 

(3;  For  the  compliance  requirements 
(common  and  programmatic)  related  to 
Federal  programs  contained  in  the 
compliance  supplements,  an  audit  of 
theae  compliance  requirementa  will 
meet  the  requirements  of  this  part. 
Where  there  have  been  changea  to  the 
compliance  requirements  and  the 
changes  are  not  reflected  In  the 
compliance  supplements,  the  auditor 
shall  determine  the  currant  compliance 
requirements  and  modify  the  audit 
procedures  accordingly.  For  thoae 
Federal  programs  not  covered  in  the 
compliance  supplements,  the  auditor 
shoiild  use  the  types  of  compliance 
requirements  (e.g..  cash  management. 
Federal  financial  reporting,  allowable 
costs/ cost  principles,  types  of  services 
allowed  or  unallowed,  eligibility,  and 
matching)  contained  in  the  compliance 
supplements  as  guidance  for  identifying 
the  types  of  compliance  requirements  to 
test,  and  determine  the  requirements 
governing  the  Federal  program  by 
reviewing  the  provisions  of  contracts 
and  grant  agreements  and  the  laws  and 
regulations  referred  to  in  such  contracts 
and  grant  agreements.  The  auditor 
should  consult  with  the  applicable 
Federal  agency  to  determine  the 
availability  of  agency-prepared 
supplements  or  audit  guides. 

(4)  The  compUance  testing  shall 
include  tests  of  transactions,  including 
costs  charged  to  cost  pools  used  to 
support  an  indirect  cost  rate  or  allocated 
through  a  cost  allocation  plan,  and  such 
other  auditing  procedures  aecessary  to 
provide  the  auditor  sufficient  evidence 
to  support  an  opinion  on  compliance. 

(e)  Audit  follow-up.  The  auoitor  shall 
follow  up  on  prior  audit  findings, 
perform  procedures  to  assess  the 
reasonableness  of  the  summary 


schedule  of  prior  audit  ftndings 
prepared  by  the  auditee  in  accordance 

with  S 315(b),  and  report,  as  a 

current  yeer  audit  finriing,  when  the 
auditcM-  concludes  thai  the  summary 
schedule  of  prior  audit  findings 
materially  misrepresents  the  status  of 
any  prior  audit  finding.  The  auditor 
shall  perform  audit  follow-up 
procedurea  regardlesa  of  whether  a  prior 
Budit  finding  relates  to  a  mafor  program 
or  the  allowability  of  costs  charged  to 
cost  pools  used  to  support  an  Indirect 
cost  rate  or  allocated  through  a  cost 
allocation  plan  in  the  current  year. 

(f)  Communicxition.  The  auditor  shal> 
communicate,  preferably  in  wrriting,  to 
the  auditee  which  Federal  awarding 
agencies  and  pass-through  entities  are 
required  to  receive  a  copy  of  the 
reporting  package  pursuant  to 

§ .320(d)(2)  and 

S .320(e)(2).  reapectively.  The 

auditor  ahall  retain  a  record  of  this 
communication  in  the  auditor's  working 
papers. 

f .406    AudH  repofttfiQ. 

The  auditor's  rBport(s)  may  be  in  the 
form  of  either  combined  or  separate 
reports  and  may  be  organized  differently 
from  the  manner  preaanted  in  this 
section.  The  auditor's  report(s)  ahall 
state  that  the  audit  was  conducted  in 
accordance  with  this  part  and  include 
the  following: 

(a)  An  opinion  (or  disclaimer  of 
opinion]  as  to  whether  the  financial 
statements  are  presented  fairly  in  all 
material  respects  in  conformity  with 
generally  accepted  accounting 
principles  and  an  opinion  (or  disclaimer 
of  opinion)  as  to  whether  the  schedule 
of  expenditures  of  Federal  awards  is 
presented  fairly  in  all  material  respects 
in  relation  to  the  finanrial  statements 
taken  as  a  whole. 

(b)  A  report  on  internal  control  related 
to  the  finajQcial  statements,  major 
programs,  and  the  allowability  of  costs 
charged  to  cost  pools  used  to  support  an 
indirect  cost  rate  or  allocated  through  a 
cost  allocation  plan.  This  report  shall 
describe  the  scope  of  testing  of  internal 
control  and  the  results  of  the  tests,  and, 
where  applicable,  refer  to  the  separate 
schedule  of  findings  and  questioned 
costs  described  in  paragraph  (d)  of  this 
section. 

(c)  A  report  on  compliance  with  laws, 
regulations,  and  the  provisions  of 
contracts  or  grant  agreements, 
noncompliance  with  which  could  have 
a  material  effect  on  the  financial 
statements.  This  report  shall  also 
include  an  opinion  (or  disclaimer  of 
opinion)  as  to  whether  the  auditee 
complied  with  laws,  regulations,  and 
the  provisions  of  contracts  or  grant 


Its  which  cowdd  have  a  direct 
and  material  effect  on  each  major 
program  and  on  the  allowability  of  costs 
charged  to  cost  pools  used  to  support  an 
indirect  cost  rate  or  allocated  throu^  a 
cost  allocation  plan,  and,  where 
applicable,  nSm  to  the  separata 
schedule  of  6nrf<ng«  and  questioned 
costs  deecribed  in  paragraph  (d)  of  this 
section. 

(d)  A  achedule  of  findings  and 
ouestioned  costs  which  shall  include 
tiie  following  three  oomponents: 

(1)  A  summary  of  the  auditor's  results 
which  shall  include: 

(1)  The  type  of  report  the  auditor 
iasued  on  the  financial  statements  of  the 
auditee  (i.e.,  unqualified  opinion. 

r'ified  opinion,  adverse  opinion,  or 
laimer  of  opinion): 

(il)  Where  applicable,  a  statement  that 
reportabfe  conditions  in  internal  control 
wrere  discloeed  by  the  audit  of  the 
finanHal  statements  and  whether  any 
such  conditions  wen  material 
wreaknesses; 

(iii)  A  statement  as  to  whether  the 
audit  discloeed  any  noncompliance 
which  is  material  to  the  financial 
statements  of  the  auditee; 

(iv)  Where  applicable,  a  statement 
that  reportable  conditions  in  internal 
control  over  major  programs  and  the 
allowability  of  costs  charged  to  cost 
pools  used  to  support  an  indirect  cost 
rate  or  allocated  through  a  cost 
allocation  plan  were  discloeed  by  the 
audit  and  whether  any  such  conditions 
were  material  weakneases; 

(v)  Tlie  type  of  report  the  auditor 
issued  on  compliance  for  major 
programs  and  with  the  provisions  of 
applicable  OMB  cost  principles 
drculan,  the  FAR  (48  CFR  parts  30  and 
31),  or  other  applicable  cost  principles 
or  regulations  pertaining  to  the 
allowability  of  costs  charged  to  cost 
pools  used  to  support  an  indirect  cost 
rate  or  allocated  throtigh  a  cost 
allocation  plan  (i.e.,  unqualified 
opinion,  qualified  opinion,  adverse 
opinion,  or  disclaimer  of  opinion);  and 

(vi)  A  statement  as  to  whether  the 
audit  disclosed  any  audit  findings 
which  the  auditor  is  required  to  report 
under  S .510(a). 

(2)  Findings  and  questioned  costs  for 
the  financial  statements  which  are 
required  to  be  reported  in  accordance 
with  GAGAS. 

(3)  Findings  and  questioned  costs  for 
Federal  awards  which  shall  include 
audit  findings  as  defined  in 

S .510(a). 

(i)  Audit  findings  (e.g..  internal 
control  findings,  compliance  findings, 
questioned  costs,  or  fraud)  which  relate 
to  the  same  issue  should  be  presented 
as  a  single  audit  finding.  Where 
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practical,  audit  findings  should  be 
organized  by  Federal  agency  or  pass- 
through  entity. 

(ii)  Audit  nndings  vt^ich  relate  to 
both  the  financial  statements  and 
Federal  awards,  as  reported  under 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section,  respectively,  should  be  reported 
in  both  schedules.  However,  the 
reporting  in  one  schedule  may  be  in 
summary  form  with  a  reference  to  a 
detailed  reporting  in  the  other  schedule. 

f .510    Audit  findings. 


(a)  Audit  findings  reported.  The 
auditor  shall  report  the  following  as 
audit  findings  in  a  schedule  of  findings 
and  questioned  costs: 

(1)  Reportable  conditions  in  internal 
control  over  major  programs  and  over 
the  allowability  of  costs  charged  to  cost 
pools  used  to  support  an  indirect  cost 
rate  or  allocated  through  a  cost 
allocation  plan.  The  auditor's 
determination  of  whether  a  deficiency 
in  iiitemal  control  is  a  reportable 
condition  for  the  purpose  of  reporting 
an  audit  finding  is  in  relation  to  a  type 
of  compliance  requirement  for  a  major 
program,  total  costs  charged  to  cost 
pools  used  to  support  an  indirect  cost 
rate  or  allocated  through  a  cost 
allocation  plan,  or  an  audit  objective 
identified  in  the  compliance 
supplements.  The  auditor  shall  identify 
reportable  conditions  which  are 
individually  or  cumulatively  material 
weaknesses. 

(2)  Material  noncompliance  with  the 
provisions  of  laws,  regulations, 
contracts,  or  grant  agreements  related  to 
a  major  program  and  the  provisions  of 
applicable  OMB  cost  principles 
circulars,  the  FAR,  or  other  applicable 
cost  principles  or  regulations  pertaining 
to  the  allowability  of  costs  charged  to 
cost  pools  used  to  support  an  indirect 
cost  rate  or  allocated  through  a  cost 
allocation  plan.  The  auditor's 
determination  of  whether  a 
noncompliance  with  the  provisions  of 
laws,  regulations,  contracts,  or  grant 
agreements  is  materia)  for  the  purpose 
of  reporting  an  audit  finding  is  in 
relation  to  a  type  of  compliance 
requirement  for  a  major  program,  total 
costs  charged  to  cost  pools  used  to 
support  an  indirect  cost  rate  or  allocated 
through  a  cost  allocation  plan,  or  an 
audit  objective  identified  in  the 
compli^ce  supplements. 

(3)  Known  questioned  costs  which  are 
greater  than  $10,000  for  a  type  of 
compliance  requirement  for  a  major 
program  and  costs  charged  to  cost  pools 
used  to  support  an  indirect  cost  rate  or 
allocated  through  a  cost  allocation  plan. 
Known  questioned  costs  are  those 
specifically  identified  by  the  auditor.  In 


evaluating  the  efiect  of  questioned  costs 
on  the  opinion  on  compliance,  the 
auditor  considers  the  best  estimate  of 
total  costs  questioned  (Ukely  questioned 
costs),  not  just  the  questioned  costs 
specifically  identified  (known 
questioned  costs).  The  auditor  shall  also 
report  known  questioned  costs  when 
likely  questioned  costs  are  greater  than 
$10,000  for  a  type  of  compliance 
requirement  for  a  major  program  and 
costs  chai^ged  to  cost  pools  used  to 
support  an  indirect  cost  rate  or  allocated 
through  a  cost  allocation  plan.  In 
reporting  questioned  costs,  the  auditor 
shall  include  information  to  provide 
proper  perspective  for  judging  the 
prevalence  and  consequences  of  the 
questioned  costs. 

(4)  Known  questioned  costs  which  are 
greater  than  $10,000  for  a  Federal 
program  which  is  not  audited  as  a  major 
program.  Except  for  audit  follow-up,  the 
auditor  is  not  required  under  this  part 
to  perform  audit  procedures  for  such  a 
Federal  program;  therefore,  the  auditor 
will  normally  not  find  questioned  costs 
for  a  program  which  is  not  audited  as 

a  major  program.  However,  if  the 
auditor  does  become  aware  of 
questioned  costs  for  a  Federal  program 
which  is  not  audited  as  a  major  program 
(e.g.,  as  part  of  audit  follow-up  or  other 
audit  procedures)  and  the  known 
questioned  costs  are  greater  than 
$10,000,  then  the  auditor  shall  report 
this  as  an  audit  finding. 

(5)  The  circimistances  concerning 
why  the  auditor's  report  on  compliance 
for  major  programs  and  the  allowability 
of  costs  charged  to  cost  pools  used  to 
support  an  indirect  cost  rate  or  allocated 
through  a  cost  allocation  plan  is  other 
than  an  unqualified  opinion,  unless 
such  circxunstances  are  otherwise 
reported  as  audit  findings  in  the 
schedule  of  findings  and  questioned 
costs  for  Federal  awards. 

(6)  Known  fraud  affecting  a  Federal 
award,  unless  such  fraud  is  otherwise 
reported  as  an  audit  finding  in  the 
schedule  of  findings  and  questioned 
costs  for  Federal  awards.  This  paragraph 
does  not  require  the  auditor  to  make  an 
additional  reporting  when  the  auditor 
confirms  that  the  fi^ud  was  reported 
outside  of  the  auditor's  reports  under 
the  direct  reporting  requirements  of 
GAGAS. 

(7)  Instances  where  the  results  of 
audit  follow-up  procedures  disclosed 
that  the  summary  schedule  of  prior 
audit  findings  prepared  by  the  auditee 

in  accordance  with  § .315(b) 

materially  misrepresents  the  status  of 
any  prior  audit  fi(iding. 

[i})  Audit  finding  detail.  Audit 
findings  shall  be  presented  in  sufficient 
detail  for  the  auditee  to  prepare  a 


corrective  action  plan  and  take 
corrective  action  and  for  Federal 
agencies  and  pass-through  entities  to 
arrive  at  a  management  decisicm.  The 
following  si>ecific  information  shall  be 
included,  as  applicable,  in  audit 
findings: 

(1)  Federal  program  and  specific 
Federal  award  identification  including 
the  CFDA  title  and  number.  Federal 
award  number  and  year,  name  of 
Federal  agency,  and  name  of  the 
applicable  pass-through  entity.  When 
information,  such  as  the  CTDA  title  and 
number  or  Federal  award  number,  is  not 
available,  the  auditor  shall  provide  the 
best  information  available  to  describe 
the  Federal  award. 

(2)  The  criteria  or  si>ecific 
requirement  upon  which  the  audit 
finding  is  based,  including  statutory, 
regulatory,  or  other  citation. 

(3)  The  condition  found,  including 
facts  that  support  the  deficiency 
identified  in  the  audit  finding. 

(4)  Identification  of  questioned  costs 
and  how  they  were  computed. 

(5)  Information  to  provide  proper 
perspective  for  judging  the  prevalence 
and  consequences  of  the  audit  findings, 
such  as  whether  the  audit  findings 
represent  an  isolated  instance  or  a 
systemic  problem.  Where  appropriate, 
instances  identified  shall  be  related  to 
the  universe  and  the  number  of  cases 
examined  and  be  quantified  in  terms  of 
dollar  value. 

(6)  The  possible  asserted  effect  to 
provide  sufilcient  information  to  the 
auditee  and  Federal  agency,  or  pass- 
through  entity  in  the  case  of  a 
subrecipient,  to  permit  them  to 
determine  the  cause  and  e^ect  to 
facilitate  prompt  and  proper  corrective 
action. 

(7)  Recommendations  to  prevent 
future  occurrences  of  the  deficiency 
identified  in  the  audit  finding. 

(8)  Views  of  responsible  ofncials  of 
the  auditee  when  there  is  disagreement 
with  the  audit  findings,  to  the  extent 
practical. 

(c)  Reference  numbers.  Each  audit 
finding  in  the  schedule  of  findings  and 
questioned  costs  shall  include  a 
reference  number  to  allow  for  easy 
referencing  of  the  audit  findings  during 
follow-up. 

§ JSiS  AudH  wortdng 


(a)  Retention  of  working  papers.  The 
auditor  shall  retain  working  papers  and 
reports  for  a  minimum  of  three  years 
after  the  date  of  issuance  of  the  auditor's 
report(s)  to  the  auditee,  unless  the 
auditor  is  notified  in  writing  by  the 
cognizant  agency  for  audit,  overeight 
agency  for  audit,  or  pass-through  entity 
to  extend  the  retention  period.  When 
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the  auditor  is  awmra  that  tiie  Federal 
awarding  agency,  paaa-through  entity,  or 
auditee  is  contuting  an  audit  finding, 
the  auditor  shall  contact  the  parties 
contesting  the  audit  finding  for 
guidance  prior  to  destruction  of  the 
working  papers  and  reports. 

(b)  Access  to  woridn^  papers.  Audit 
working  papers  shall  be  made  available 
up<»i  request  to  the  cognizant  or 
oversight  agency  for  audit  or  its 
designee,  a  Federal  agency  providing 
direct  or  indirect  funding,  or  GAO  at  the 
completion  of  the  audit.  Access  to 
working  papers  includes  the  right  of 
Federal  agencies  to  obtain  copies  of 
working  papers,  as  is  reasonable  and 
necessary. 


(a)  General.  The  auditor  shall  use  a 
risk-based  approsch  to  determine  which 
Federal  programs  are  major  programs. 
This  risk-based  approach  shall  include 
consideration  of:  Current  and  prior 
audit  experience,  oversight  by  Federal 
agencies  and  (tass- through  entities,  and 
the  inherent  risk  of  the  Federal  program. 
The  process  in  paragraphs  (b)  through 
(i)  of  this  section  shall  be  followed. 

(b)  Step  1.  The  auditor  shall  identify 
the  larger  Federal  programs,  which  shall 
be  labeled  Type  A  programs.  Type  A 
programs  are  defined  as  Federal 
programs  with  Federal  awards 
expended  during  the  audit  period 
exceeding  the  larger  of: 

(i)  $300,000  or  three  percent  (.03)  of 
total  Federal  awards  expended  in  the 
case  of  an  auditee  for  which  total 
Federal  awards  expended  equal  or 
exceed  $300,000  but  are  less  than  or 
equal  to  $100  million. 

(ii)  $3  million  or  three-tenths  of  one 
percent  (.003)  of  total  Federal  awards 
expended  in  the  case  of  an  auditee  for 
which  total  Federal  awards  expended 
exceed  $100  million  but  are  less  than  or 
equal  to  $10  billion. 

(iii)  $30  million  or  15  hundredths  of 
one  percent  (.0015)  of  total  Federal 
awards  expended  in  the  case  of  an 
auditee  for  which  total  Federal  awards 
expended  exceed  $10  billion. 

(2)  Federal  programs  not  labeled  Type 
A  under  paragraph  (b)(1)  of  this  section 
shall  be  labeled  Type  B  programs. 

(3)  The  inclusion  of  large  loan  and 
loan  guarantees  (loans)  should  not  result 
in  the  exclusion  of  other  programs  as 
Type  A  programs.  When  a  Federal 
program  providing  loans  significantly 
affects  the  number  or  size  of  Type  A 
programs,  the  auditor  shall  consider  this 
Federal  program  as  a  Type  A  program 
and  exclude  its  values  in  determining 
other  Type  A  programs. 

(4)  For  biennial  audits  permitted 
under  § .220,  the  determination  of 


Type  A  and  Type  B  programs  shall  be 
based  upon  the  Fadaral  awards 
expended  during  the  two-year  period, 
(c)  Step  2.  The  auditor  shall  identify 
Type  A  programs  which  are  low-risL 
For  a  TYpe  A  program  to  be  considered 
low-risk,  it  shall  have  been  audited  as 
s  major  program  in  at  least  one  of  the 
two  mo^  recent  audit  periods  (in  the 
most  recent  audit  period  in  the  case  of 
a  bieimial  audit),  and.  in  the  most  recent 
audit  period,  it  shall  have  had  no  audit 

findings  under  $ .510(a). 

However,  the  auditor  may  use  judgment 
and  consider  that  audit  flndingn  from 
questioned  costs  under 
S .510(a)(3)  and  $ .51D(a)(4), 


fraud  under  $ . 


.510(a)(6),  and 


audit  follow-up  for  the  summary 
schedule  of  prior  audit  flndtngn  under 

8 .510(a)(7)  do  not  prechide  the 

Type  A  program  frtim  being  low-risk. 
The  auditor  shall  consider  the  criteria 

in  § .525(c),  § .525(d)(1). 

§ .525(d)(2).  and 

8 .525(d)(3):  the  restilts  of  audit 

foilow-up:  whether  any  changes  in 
penonnel  or  systems  aCCscting  a  Type  A 
program  have  significantly  increased 
risk:  and  apply  profiessional  judgment  in 
determining  whether  a  Type  A  program 
is  low-risk. 

(2)  Notvdthst ending  paragraph  (c)(1) 
of  this  section.  OMB  may  approve  a 
Federal  awarding  agency's  request  that 
a  Type  A  program  at  certain  recipients 
may  not  be  considered  low-risk.  For 
example,  it  may  be  necessary  for  a  large 
Type  A  program  to  be  audited  as  major 
each  year  at  particular  recipients  to 
allow  the  Federal  agency  to  comply 
with  the  Government  Management 
Reform  Act  of  1994  (31  U.S.C.  3515). 
The  Federal  agency  shall  notify  the 
recipient  and,  if  known,  the  auditor  at 
least  120  days  prior  to  the  end  of  the 
fiscal  year  to  be  audited  of  OMB's 
approval. 

(d)  Step  3.  The  auditor  shall  identify 
Typ>e  B  programs  which  are  high-risk 
using  professional  judgment  and  the 

criteria  in  § .525.  However. 

should  the  auditor  select  Option  2 
under  Step  4  (paragraph  (e)(2)(i)(B)  of 
this  section),  the  auditor  is  not  required 
to  identify  more  high-risk  Type  B 
programs  than  the  number  of  low-risk 
Type  A  programs.  Except  for  known 
reportable  conditions  in  internal  control 
or  compliance  problems  as  discussed  in 

§ .525(b)(1).  § .525(b)(2), 

and  § .525(c)(1),  a  single  criteria 

in  8 .525  would  seldom  cause  a 


Type  B  program  to  be  considered  high- 
risk. 

(2)  An  audit  under  this  part  is  not 
expected  to  test  relatively  small  Federal 
programs.  Therefore,  except  to  meet  the 
percentage  of  coverage  rule  discussed  in 


paragraph  (f)  of  this  section,  the  auditor 
is  (HUy  required  to  perform  risk 
assessments  on  T3rpe  B  programs  that 
exceed  the  larger  of: 

(i)  $100,000  or  three-tenths  of  one 
percent  (.003)  of  total  Federal  awards 
expended  when  the  auditee  has  less 
than  or  equal  to  $100  million  in  total 
Federal  awards  ejqpended. 

(11)  $300,000  or  three-hundredths  of 
one  percent  (.0003)  of  total  Federal 
awards  expended  when  the  auditee  has 
more  than  $100  million  in  total  Federal 
awards  expended. 

(e)  Step  4.  At  a  minimum,  the  auditor 
shall  audit  all  of  the  following  as  major 
pronams: 

(1)  All  Type  A  programs,  except  the 
auditor  may  exclude  any  Type  A 
programs  identified  as  low-risk  under 
Step  2  (paragraph  (c)(1)  of  this  section). 

(2)  (i)  High-risk  T]^  B  programs  as 
identified  under  either  of  the  following 
two  options: 

(A)  Option  1.  At  least  one  half  of  the 
Type  B  programs  identified  as  high-risk 
under  ^ep  3  (paragraph  (d)  of  this 
section),  except  this  paragraph 
(e)(2)(i)(A)  does  not  require  the  auditor 
to  audit  more  high-risk  Type  B  programs 
than  the  number  of  low-risk  Type  A 
programs  identified  as  low-risk  under 
Stop  2. 

(B)  Option  2.  One  high-risk  Type  B 
program  for  each  Type  A  program 
identified  as  low-risk  under  Step  2. 

(ii)  When  identifying  which  high-risk 
Type  B  programs  to  audit  as  major 
under  either  Option  1  or  2  in  paragraph 
(a)(2)(i)  (A)  or  (B)  of  this  section,  the 
auditor  is  encouraged  to  use  an 
approach  which  provides  an 
opportunity  for  different  high-risk  Type 
B  programs  to  be  audited  as  major  over 
a  period  of  time. 

(3)  Such  additional  programs  as  may 
be  necessary  to  comply  with  the 
percentage  of  coverage  rule  discussed  in 
paragraph  (f)  of  this  section.  This 
paragraph  (e)(3)  may  require  the  auditor 
to  audit  more  programs  as  major  than 
the  number  of  Type  A  programs. 

(f)  Percentage  of  coverage  rule.  The 
auditor  shall  audit  as  major  programs 
Federal  programs  with  Federal  awards 
expended  that,  in  the  aggregate, 
encompass  at  least  50  percent  of  total 
Federal  awards  expended.  If  the  auditee 

meets  the  criteria  in  8 -530  for  a 

low-risk  suditee,  the  auditor  need  only 
audit  as  major  programs  Federal 
programs  with  Federal  awards 
expended  that,  in  the  aggregate, 
encompass  at  least  25  percent  of  total 
Federal  awards  ex{>ended. 

(g)  Doaunentation  of  risk.  The  auditor 
shall  document  in  the  working  papera 
the  risk  analysis  process  used  in 
determining  major  prt)grams. 
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(h)  Auditor's  judgment.  When  the 
major  program  determination  was 
performed  and  dociunented  in 
accordance  with  this  part,  the  auditor's 
judgment  in  applying  the  risk-based 
approach  to  determine  major  programs 
shall  be  presumed  correct.  Qiallenges 
by  Federal  agencies  and  pass-throi^ 
entities  shall  only  be  for  clearly 
improper  use  of  the  guidance  in  this 
part.  However,  Federal  agencies  and 
pass-through  entities  may  provide 
auditors  guidance  about  the  risk  of  a 
particular  Federal  program  and  the 
auditor  shall  consider  tbis  guidance  in 
determining  major  programs  in  audits 
not  yet  completed. 

(ij  Deviation  from  use  of  risk  criteria. 
For  first-year  audits,  the  auditor  may 
elect  to  determine  major  programs  as  all 
Type  A  programs  plus  any  Type  B 
programs  as  necessary  to  meet  the 
percentage  of  coverage  rule  discussed  in 
paragraph  (f)  of  this  section.  Under  this 
option,  the  auditor  would  not  be 
required  to  perform  the  procedures 
discussed  in  paragraphs  (c),  (d),  and  (e) 
of  this  section. 

(1)  A  first-year  audit  is  the  first  year 
the  entity  is  audited  under  this  part  or 
the  first  year  of  a  change  of  auditore. 

(2)  To  ensiue  that  a  frequent  change 
of  auditors  would  not  preclude  audit  of 
high-risk  Type  B  programs,  this  election 
for  firet-]rear  audits  may  not  be  used  by 
an  auditee  more  than  once  in  every 
three  years. 

..525   Crtiarta  for  Federal  program 


rfak. 

(a)  General.  The  auditor's 
determination  should  be  based  on  an 
overall  evaluation  of  the  risk  of 
noncompliance  occiuring  which  could 
be  material  to  the  Federal  program.  The 
auditor  shall  use  auditor  jud^ent  and 
consider  criteria,  such  as  described  in 
paragraphs  (b),  (c).  and  (d)  of  this 
section,  to  identify  risk  in  Federal 
programs.  Also,  as  part  of  the  risk 
analysis,  the  auditor  may  wish  to 
discuss  a  particular  Federal  program 
with  auditee  management  and  the 
Federal  agency  or  pass-through  entity. 

(b)  Current  and  prior  audit 
experience.  (1)  Weaknesses  in  internal 
control  over  Federal  programs  would 
indicate  higher  risk.  Consideration 
should  be  given  to  the  control 
environment  over  Federal  programs  and 
such  factors  as  the  expectation  of 
management's  adherence  to  applicable 
laws  and  regulations  and  the  provisions 
of  contracts  and  grant  agreements  and 
the  competence  and  experience  of 
personnel  who  administer  the  Federal 
programs. 


(i)  A  Federal  pro-am  administered 
under  multiple  internal  control 
structures  may  have  higher  risk.  When 
assessing  risk  in  a  large  single  audit,  the 
auditor  shall  consider  wheSier 
weaknesses  are  isolated  in  a  single 
operating  unit  (e.g.,  one  college  campus) 
or  pervasive  throughout  the  entity. 

(ii)  When  significant  parts  of  a  Federal 
program  are  passed  through  to 
subrecipients,  a  weak  system  for 
monitoring  subrecipients  would 
indicate  higher  risk. 

(iii)  The  extent  to  which  computer 
processing  is  used  to  administer  Federal 
programs,  as  well  as  the  complexity  of 
that  processing,  should  be  considered 
by  the  auditor  in  assessing  risk.  New 
and  recently  modified  computer 
systems  may  also  indicate  risk. 

(2)  Prior  audit  findings  would 
indicate  higher  risk,  particularly  when 
the  situations  identified  in  the  audit 
findings  could  have  a  significant  impact' 
on  a  Federal  program  or  have  not  been 
corrected. 

(3)  Federal  programs  not  recently 
audited  as  major  programs  may  be  of 
higher  risk  than  Federal  programs 
recently  audited  as  major  programs 
without  audit  findings. 

(c)  Oversight  exercised  by  Federal 
agencies -and  pass-through  entities.  (1) 
Oversight  exercised  by  Federal  agencies 
or  pass-through  entities  could  indicate 
risk.  For  example,  recent  monitoring  or 
other  reviews  performed  by  an  overeight 
entity  which  disclosed  no  significant 
problems  would  indicate  lower  risk. 
However,  monitoring  which  disclosed 
significant  problems  would  indicate 
higher  risk. 

(2)  Federal  agencies,  with  the 
conciurence  of  OMB,  may  identify 
Federal  programs  which  are  higher  risk. 
OMB  plans  to  provide  this  identification 
in  the  compliance  supplements. 

(d)  Inherent  risk  of  the  Federal 
program.  (1)  The  nature  of  a  Federal 
program  may  indicate  risk. 
Consideration  should  be  given  to  the 
complexity  of  the  program  and  the 
extent  to  which  the  Federal  program 
contracts  for  goods  and  services.  For 
example,  Federal  programs  that  disburse 
funds  through  third  party  contracts  or 
have  eligibility  criteria  may  be  of  higher 
risk.  Federal  programs  primarily 
involving  staff  payroll  costs  may  have  a 
high-risk  for  time  and  effort  reporting, 
but  otherwise  be  at  low-risk. 

(2)  The  phase  of  a  Federal  program  in 
its  life  cycle  at  the  Federal  agency  may 
indicate  risk.  For  example,  a  new 
Federal  program  with  new  or  interim 
regulations  may  have  higher  risk  than 


an  established  program  with  time-tested 
ragiflations.  Also,  significant  changes  in 
Federal  programs,  laws,  regulations,  or 
the  provisions  of  contracts  or  grant 
agreements  may  increase  risk. 

(3)  The  phase  of  a  Federal  program  in 
its  life  cjrcle  at  the  auditee  may  indicate 
risk.  For  example,  during  the  first  and 
last  yean  that  an  auditee  participates  in 
a  Federal  program,  the  rid:  may  be 
higher  due  to  start-up  or  closeout  of 
program  activities  and  staff. 

(4)  Type  B  programs  %vith  larger 
Federal  awards  expended  would  be  of 
higher  risk  than  programs  with 
substantially  smaller  Federal  awards 
expended. 

*  -530    CrttartoforalovMMc 


An  auditee  which  meets  all  of  the 
following  conditions  for  each  of  the 
preceding  two  yeare  shall  qualify  as  a 
low-risk  auditee  and  be  eligible  for 
reduced  audit  coverage  in  accordance 
writh  8 .520(f): 

(a)  Single  audits  were  performed  on 
an  annual  basis  in  accordance  with  the 
provisions  of  this  part  A  non-Federal 
entity  that  has  biennial  audits  does  not 
qualify  as  a  low-risk  auditee. 

(b)  The  auditor's  opinions  on  the 
financial  statements  and  the  schedule  of 
expenditures  of  Federal  awards  were 
unqualified.  However,  the  cognizant  or 
overeight  agency  for  audit  may  judge 
that  an  opinion  qualification  does  not 
affect  the  management  of  Federal 
awards  and  provide  a  waiver. 

(c)  There  were  no  defidendes  in 
internal  control  which  were  identified 
as  material  weaknesses  under  the 
requirements  of  GAGAS.  However,  the 
cognizant  or  overeight  agency  for  audit 
may  judge  that  any  identified  material 
wealmesses  do  not  affect  the 
management  of  Federal  awards  and 
provide  a  waiver. 

(d)  None  of  the  Federal  programs  had 
audit  findings  from  any  of  the  following 
in  either  of  the  preceding  two  years  in 
which  they  were  classified  as  Type  A 
programs: 

(1)  Internal  control  defidendes  which 
were  identified  as  material  weaknesses; 

(2)  Noncompliance  with  the 
provisions  of  laws,  regulations, 
contracts,  or  grant  agreements  which 
have  a  material  effect  on  the  Type  A 
program;  or 

(3)  Known  or  likely  questioned  costs 
that  exceed  five  percent  of  the  total 
Federal  awards  expended  for  a  Type  A 
program  during  the  year. 

(PR  Doc.  96-27819  Filed  11-4-96;  8:45  am) 
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Federal  Highway  Administration 


49  CFR  Part  395 

Motor  Veliicle  Safety  Standards:  Hours  of 

Service  of  Drivers;  Proposed  Ruie 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Adminiafratlon 
49  CFR  Part  305 
FHWA  Ooekat  No. 


raN212S-AOe3 

Hours  of  Servico  of  Ortvef* 

AQENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM):  request  for 
comments. 

SUKMARV:  The  FHWA  is  initiating  this 
rulemaking  to  revise  the  FHWA's  hours- 
of-service  (HOS)  regulations.  The 
FHWA  is  nearing  completion  of  several 
research  projects  and  seeks  the  results  of 
other  relevant  research  to  consider  in 
this  effort.  To  assist  the  FHWA  in 
gathering  all  pertinent  data  to  make 
informed  decisions  based  upon 
scientific  evidence,  the  FHWA  reauests 
assistance  in  locating  any  other  relevant 
information,  including  research, 
operational  tests,  or  pilot  regulatory 
programs  conducted  anywhere  in  the 
world,  that  may  be  used  by  the  agency 
in  developing  a  revised  program  for  the 
HOS  of  commercial  motor  vehicle 
(CMV)  drivers.  This  action  is  mandated 
by  the  ICC  Termination  Act  of  1995. 
DATES:  Comments  to  the  general 
ANPRM  should  be  received  no  later 
than  March  31.  1997.  Late  comments 
%vill  be  considered  to  the  extent 
practicable. 

A00AE88E8:  Comments  should  be  sent 
to:  Docket  Clerk.  Attn:  FHWA  Docket 
No.  MC-96-28.  Federal  Highway 
Administration,  Department  of 
Transportation.  Room  4232.  400 
Seventh  Street,  SW.,  Washington.  D.C 
20590.  Persons  who  require 
acknowledgment  of  the  receipt  of  their 
comments  must  enclose  a  stamped,  self- 
addressed  postcard.  Comments  may  be 
reviewed  at  the  above  address  from  8:30 
a.m.  through  3:30  p.m.  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
inforwaUon  regarding  rulemaking  and 
operational  issues:  Mr.  David  Miller, 
Office  of  Motor  Carrier  Research  and 
Standards,  (202)  36d-l  790; /or 
information  regarding  human  factors 
and  fatigue  research  programs:  Ms. 
Deborah  Freund,  Office  of  Motor  Carrier 
Research  and  Standards.  (202)  366- 
1 790;  and  for  information  regarding 
legal  issues:  Mr.  Charles  Medalen, 
Office  of  the  Chief  Counsel.  (202)  366- 
0834.  Federal  Highway  Administration. 
Department  of  Transportation.  400 


Seventh  Strest.  SW..  Washington.  D.C 
20590. 

fUPPLENDfTART  agOnilATION;  An 
electronic  copy  of  this  dociunent  may  bs 
downloaded  using  a  modem  and 
suitable  communications  software  from 
ths  Federal  Register  electronic  bulletin 
board  service  (telephone:  202-512- 
1661).  Internet  users  may  raecfa  the 
Federal  Register's  web  page  at:  http-J/ 
www.aocess.gpo.gov./su docs 
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I.  Purpose  of  This  Rnkmaking 

On  December  29, 1995,  the  ICC 
Terminstlon  Act  of  1995  (Pub.  L.  104- 
88.  109  Stat.  803,  958)  was  signed  into 
law.  Among  other  things,  section  408  of 
this  Act  requires  the  FHWA  to  issue  an 
ANPRM  addressing  the  FHWA's  current 
HOS  regulations.  This  requirement  Is 
presented  in  the  context  of  legislation 
which  also  requires  the  FHWA  to  ensure 
the  development,  coordination,  and 
preservation  of  a  transportation  system 
that  meets  the  transportation  needs  of 
the  United  States.  Section  13101  of  title 
49,  U.S.C,  (109  Stat.  852).  in  section 
103  of  the  ICC  Termination  Act, 
establishes  the  Transportation  Policy  for 
motor  carriers,  which  includes  among 
othera: 

(1)  Promote  safe,  adequate, 
economical,  and  efficient  transportation; 

(2)  Encourage  sound  economic 
conditions  in  transportation,  including 
sound  economic  conditions  among 
carriers; 

(3)  Encourage  fair  wages  and  working 
conditions  in  the  transportation 
industry; 

(4)  Oversee  transportation  by  motor 
carrier,  to  promote  competitive  and 
efficient  transportation  services  in  order 
to— 

(a)  Encourage  tair  competition,  and 
reasonable  rates  for  transportation  by 
motor  carriera  of  property; 

(b)  Promote  efficiency  in  the  motor 
carrier  transportation  system  and  to 
require  fair  and  expeditious  decisions 
when  required: 


(c)  Meet  the  needs  of  shippers, 
receivers,  passengers,  and  consumera; 

(d)  Allow  a  vansty  of  quality  and 
price  options  to  meet  changing  market 
demands  and  the  diverse  requirements 
of  the  shipping  and  traveling  public; 

(e)  Allow  the  most  productive  use  of 
equipment  and  energy  resources; 

(0  uiable  efficient  and  well-managed 
carriers  to  earn  adequate  profits,  attract 
capital,  and  maintain  Cair  wages  and 
MTorking  conditions: 

(g)  Provide  and  maintain  service  to 
small  communities  and  small  shippen 
and  intrastate  bus  services; 

(h)  Improve  and  maintain  a  sound, 
sals,  and  competitive  privately  owned 
motor  carrier  system; 

(i)  Promote  greater  participation  by 
minorities  in  the  motor  carrier  system; 
and 

(j)  Promote  intermodal  transportation. 

'Tbe  FHWA  has  much  broader 
responsibilities  under  the  Act  than  it 
hao  in  the  past.  The  FHWA's  major 
focus  has  been,  and  will  continue  to  be 
on.  motor  carriv  safety,  but  now  the 
FHWA  must  consider  the  economic 
vitality  and  productivity  of  the  motor 
carrier  industry  in  its  economic 
regulation  of  motor  carriera,  drivere,  and 
CMVs. 

The  FHWA  has  been  considering 
modifications  to  its  HOS  regulations  to 
be  more  responsive  to  its  goal  of 
reducing  highway  crashes  involving 
CNIVs.  Its  overall  objective  has  not 
changed.  The  provision  of  the  Act 
concerning  an  HOS  ANPRM  is  n  catalyst 
to  enhance  safiety  while  maintaining,  or 
increasing  productivity.  This  process 
will  review  the  conventional  HOS 
regulations,  and  variations  or 
exemptions  that  may  be  possible  based 

rn  scientific  data.  This  ptpcess  will 
initiate  an  exploration  of  alternative 
regulatory  approaches  and  non- 
regulatory  approaches  to  promote  an 
increased  level  of  highway  safety, 
coupled  with  improved  productivity. 
The  FHWA  believcw  that  there  have 
been  changes  to  many  elements  of  the 
motor  carrier  industry  that  suggest  a 
change  in  the  HOS  regulations  is 
necessary.  The  CMVs  of  today  offer 
improved  ride  characteristics  and  better 
climate  control  to  enhance  driver 
alertness  and  comfort  Roads  and 
highways  are  now  built  and  maintained 
better  than  in  the  1930's  when  the  HOS 
regulations  were  first  developed. 
Shipi>er/con8ignee  demands  and  driver 
pay  isaues  also  affiect  the  HOS  issue. 
Im[Ht)vements  in  technologies  and 
logistics,  including  global  positioning 
systems  (GPS),  satellite 
conununications,  in-vehicle  calltdar 
conununications,  and  emerging 
intelligent  transportation  system  (ITS) 
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and  ITS-influenoed  technologies  allow 
for  greater  operational  flexibuity.  On  the 
other  hand,  congestion,  truck  size,  and 
other  facXon  which  incsease  the  burden 
on  driven  have  changed  substantially, 
as  welL  All  of  these  factors,  taken 
together,  suggest  that  a  comprehensive 
review  of  the  HOS  rules  is  appropriate. 

In  1992.  as  a  part  of  the  FHWaS  Zero- 
base  regtilatory  review  of  the  motor 
carrier  safety  regulations,  iha  FHWA 
began  to  re-evaluate  the  current  HOS 
regulations  to  respond  to  changes  in  the 
highway  environment  and  the  motor 
carrier  industry  that  operates  in  it.  The 
FHWA  has  proposed,  in  niunerous 
meetings  and  cofiespondence,  to  build 
a  performance-based  system  of 
regulations  to  replace  or  augpnent.  as 
ai^ropriate.  the  cturent  prescriptive- 
based  system.  The  FHWA's  research 
into  driver  fatigue  and  loss  of  alertness 
began  in  the  1970's,  was  dormant  diuing 
most  of  the  1980's.  and  was  renewed 
and  expanded  over  the  last  six  yeara. 

The  FHWA  believes  this  rulemaking 
MoU  produce  two  results.  In  the  short 
term,  it  will  generate  proposals  for 
changes  to  the  conventional  HOS 
regulations  to  make  them  mora 
responsive  to  safety,  while  maintaining 
or  enhancing  productivity.  In  the  long 
term,  it  should  begin  a  transformation  of 
the  HOS  regulations  into  a  combination 
of  a  new  performance-based  regulatory 
scheme  which  would  address  dbriver 
alertness  and  fitness  for  duty.  Use  of 
such  a  performance-based  system  could 
be  voluntary.  Motor  carriera  not  wishing 
to  tise  such  a  system  would  continue  to 
be  subject- to  a  modified  veraion  of  the 
current,  prescriptive  system.  "The  short- 
term  changes  would  reflect  the  findings 
of  recently  completed  research  that 
should  increase  productivity  while 
enhancing  operational  safety. 

A  performace-based  system  of  HOS 
regulations  would  recognize  the  use  of 
technology  to  record  and  track  a  driver's 
level  of  alertness  at  intervals  each  day. 
The  driver's  HOS,  hours  of  rest,  fatigue- 
producing  extra-curricular  activities, 
and  other  activities  would  be  recorded 
by  a  device.  The  device  would  report 
the  level  of  fatigue  at  a  given  time  and 
the  amount  of  additional  time  that 
might  be  worked  before  rest  would  be 
necessary  for  a  particular  driver.  If 
adopted  by  a  motor  carrier,  the  FHWA 
beUeves  this  type  of  system  would 
replace  any  manual  or  electronic 
recordation  system  that  is  ciurently 
being  used  to  meet  the  HOS 
requirements  of  Part  395.  Ilie  FHWA  Is 
studying  four  new  and  difi'erent 
technologies  that  might  be  used  in  a 
performance-based  regulatory  scheme. 
A  further  discussion  of  this  research 
study  is  provided  in  the  research 


appendix  to  this  document  under  the 
subheading  Driver  Work  and  Rest  Needs 
Study. 

This  ANPRM  seeks  substantive 
infcnmation  on  research  and  operational 
studies  in  addition  to  those  discussed 
later  in  this  document  or  already 
contained  in  the  public  docket. 
Comments  are  sought  fi:om  all  interested 
parties,  around  the  world,  that  may  help 
the  FHWA  to  formulate  both  new 
conventional  regulations  and  a 
performance-based  system  that  would 
assist  motor  carriera  in  the  safe  use  of 
their  drivers.  The  FHWA  would  like  to 
gather  research  and  data  to  assist  the 
agoicy  in  developing  a  system  that 
ensures  that  driven  are  dert  while 
drivingCMVs  on  public  roads. 

The  FHWA  is  not  proposing  specific 
rules  or  requirements  at  this  time.  This 
document  merely  seeks  additional 
information  that  the  FHWA  may  tise  to 
formulate  proposals  that  (1)  would 
minimize  crawes  and  regulatory 
burdens,  (2)  are  supportable  either  by 
data  or  by  the  best  available  professional 
judgment.  (3)  are  cost-effective,  simple 
to  tmderstand,  comply  with,  and  (4)  are 
enforceable.  Ilie  FHWA  has  an 
enormous  amount  of  data  on  this  subject 
already.  The  research  known  to  exist, 
presented  later  in  this  document,  is 
voluminous.  The  ptupose  of  this 
ANPRM  is  to  conduct  one  last 
comprehensive  worldwide  search  for 
any  relevant  research  and  information 
before  making  specific  proposals. 

n.  Rulemaking  Process 

This  document  is  the  first  in  a  series 
of  actions  to  attain  the  FHWA's  HOS 
goals.  As  stated  previously,  it  does  not 
propose  regulatory  changes.  It  seeks 
answere  to  many  questions.  The  FHWA 
needs  specific  answera  to  these 
questions,  and  the  presentation  of 
supporting  information,  to  ensure  that 
future  proposed  rulemakings  are  based 
upon  sound  scientific  research  and 
factual  data.  The  FHWA  does  not  want 
to  base  changes  to  the  rules  upon 
anecdotal  information  or  intuitive 
opinions. 

Based  upon  public  comments  to  this 
ANPRM,  additional  completed  research, 
and  research  data  submitted,  the  FHWA 
will  formulate  specific  proposals  and 
publish  a  notice  of  proposed  rulemaking 
(NPRM).  The  NPRM  will  also  provide  a 
comment  period  for  additional  public 
response  to  specific  proposals.  Unless 
modified  due  to  comments  on  this 
ANPRM  or  new  information,  the  FHWA 
now  anticipates  that  a  final  rule  may  be 
develoi>ed  and  published  as  early  as 
1999  for  a  new  prescriptive  set  of  HOS 
regulations  (similar  to  the  10-hour.  15- 
hour,  etc.  rules)  and  as  early  as  the  year 


2000  for  a  performance-based  set  of 
regulations. 

m.  TIm  Hirtory  of  The  FHWA  Hoiua-af- 
Set  vice  Probleni 

Copies  of  all  historical  regulatory 
documents  mentioned  below  are 
included  in  the  public  dodcet,  number 
MC-g6-28  and  will  be  available  for 
examination  at  the  above  given  address. 

A.  Early  Hours-of-S«rvice  Problans 
Identified 

The  development  of  the  motor  carrier 
industry  began  shortiy  after  World  War 
I.  It  had  become  a  serious  competitor  to 
the  railroads  and  water  carriers  prior  to 
the  Great  Depression  of  1929.  The  motor 
carrier  industry  was  initially  regulated 
by  many  of  the  States,  but  these 
regulations  were  not  uniform  and 
universal  in  their  application.  The 
Congress  had  discuraed  the  issues 
related  to  the  infant  motor  carrier 
industry  from  1909  through  1932.  See 
Regulation  of  Transportation  Agencies. 
S.  Doc.  No.  152,  73d  Cong.  2d  Sees. 
(February  28, 1934). 

Tlie  Interatate  Commerce  Commission 
(ICC),  which  had  been  in  existence  since 
1888,  recommended  Federal  regulation 
of  motor  carriera  as  early  as  1928.  The 
lack  of  uniform  regulations,  or  none  at 
all  in  some  States,  generated  allegations 
of  disturbing  abuses  and  concerns  in 
both  the  economic  and  safety  arenas. 
The  Federal  Coordinator  of 
Transportation,  a  ]}ost  created  in  1933 
by  the  Emergency  Railroad 
Transportation  Act  of  1933  Qune  16, 
1933,  Pub.  L.  73-68,  48  Stat.  211)  to 
promote  transportation  development  for 
the  Nation,  studied  the  highway 
transportation  situation.  In  1934,  the 
Federal  Coordinator  recommended 
regulation  of  motor  carrier  activities  by 
the  Federal  Govenunent.  The  report 
concluded  that  motor  carriera  should  be 
regulated  in  a  way  similar  to  the 
railroad  industry,  which  had  been 
regulated  by  the  ICC  for  the  previous  50 
yeara.  The  report  recommended 
regulating  the  economic,  as  well  as  the 
safety,  aspects  of  the  motor  carrier 
industry. 

Following  this  report,  the  Congress 
again  discussed  the  regulation  of  motor 
carriera  and  passed  the  Motor  Carrier 
Act  of  1935  (August  9, 1935.  Pub.  L.  74- 
255,  49  Stat.  543)(MCA).  The  MCA  was 
enacted  as  Part  n  of  the  Interatate 
Commerce  Act  (49  USC  13101  et  seq., 
Chap.  104,  24  Stat.  379,  February  4, 
1887,  as  amended]  and  placed 
responsibihties  on  the  ICC  to  regulate 
motor  carriera  in  the  areas  of  economic 
health  and  safiety  of  operations. 
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B.  ICC  Regulates  Hours-of-Service  of 
Drivers 

The  ICX^  issued  a  general  set  of  motor 
carrier  safety  regulations  in  1937.  These 
first  regulations  did  not  include  HOS 
rriies.  Later.  HOS  regulations  were 
issued,  only  to  be  delayed  while 
additional  hearings  were  held  on  the 
issue,  which  had  become  controversial 
within  the  industry. 

In  August  1937,  the  Federal 
Coordinator  of  Transportation  reported 
that  the  Bureau  of  Public  Roads  (BPR). 
the  predecessor  of  the  Federal  and 
Federally-assisted  construction 
programs  of  the  FHWA.  had  collected 
data  on  the  HOS  of  about  7.000  drivers 
of  for-hire  vehicles  in  1936.  In  a  hearing 
before  the  ICC.  the  BPR  presented  a 
report  that  noted  that,  of  vehicles  using 
only  one  driver  per  vehicle  alter  a 
period  of  rest.  23.0  percent  of  the 
drivers  had  worked  more  than  12  hours. 
10.4  percent  had  worked  more  than  15 
hours,  37  percent  had  worked  more 
than  20  hours,  and  1.3  percent  had 
worked  in  excess  of  27  hours.  The 
Federal  Coordinator  also  reported  that 
the  States  had  widely  varying  HOS 
rules.  The  CMV  drivers  in  34  SUtes 
were  allowed  to  operate  motor  vehicles 
between  7  and  14  continuous  hours 
after  a  period  of  rest  of  between  6  to  12 
hours.  Additionally.  41  States  had 
allowed  between  8  and  16  hours  of 
driving  within  a  24  hour  period  of  time. 

In  view  of  these  findings  and  other 
evidence  submitted  at  the  hearings,  the 
ICC  issued  regulations  on  January  4. 
1938  (3  FR  7).  to  limit  the  HOS  of 
interstate  truck  drivers  engaged  in  for- 
hire  service.  The  order  of  the  ICC 
prescribed,  in  part,  that  no  driver  of  a 
for-hire  interstate  motor  vehicle  should 
be  on  duty  longer  than  60  hours  in  any 
one  week  or  15  hours  in  any  one  day, 
with  a  further  limitation  of  12  hours. 
actually  at  work,  in  any  one  day.  These 
regulations  were  stayed  by  the  ICC 
before  the  [uly  1.  1938,  elective  date, 
and  a  new  set  of  regulations  was 


promulgated  to  become  efbctive  three 
months  later.  In  subsequent 
proceedings,  the  ICC  considered  the 
advisability  of  further  altering  the 
regulations.  Respojiding  to  the  Federal 
Coordinator's  report,  congressional 
hearings,  snd  public  hearings,  the  ICC 
adopted  regulations  establiuting 
mayimnm  hours  of  driving  and  on-duty 
time.  The  new  HOS  regulations  became 
effective  on  March  1, 1939. 

These  rules  required  motor  carriers, 
for-hire  common  and  contract,  to  limit 
drivers  to  a  total  of  10  hours  of  driving 
in  any  period  of  24  consecutive  hours 
unless  the  driver  was  off  duty  for  8 
consecutive  hours  Immediately 
following  the  10  hours  of  driving.  In 
addition,  drivers  were  limited  to  60 
houn  on-duty  time  in  any  week  (168 
consecutive  hours).  For  motor  carriera 
that  operated  vehicles  every  day  of  the 
week,  the  limit  was  set  at  70  hoiirs  in 
any  period  of  192  consecutive  hours. 
These  rules  were  extended  to  privste 
motor  carriers  of  property  in  October. 
1940  and  provided  exceptions  for 
driver-salesmen  who  were  employed  by 
private  motor  carriers  of  property,  for 
farmers  of  certain  agricultural 
commodities,  and  for  drivers  making 
local  deliveries  for  retail  stores  or  retail 
catalog  goods  between  December  10  and 
25  of  each  year. 

The  regulations  issued  in  1938  and 
1939  reflected  testimony  provided  at  the 
ICC  hearings,  and  were  not  based  upon 
scientific  inquiry  even  though  a 
scientific  study  was  considered  at  the 
time.  That  study  is  disctissed  Ister  In 
this  doctmient  under  the  heading 
"Research  into  the  HOS  of  Drivers." 

On  March  29,  1962.  in  Ex-Parte  No. 
MC-40.  Sub  No.  1,  the  ICC  issued  the 
"15  hour  rule"  requiring  that  no  driver 
be  required  or  permitted  to  drive  more 
than  2  hours  after  having  been  on  duty 
1 3  hours  following  8  consecutive  hoiu« 
off  duty.  Also,  in  this  rulemaking,  the 
ICC  removed  the  prohibition  that  a 
driver  may  only  drive  10  hours  in  any 
24  hour  period  and  added  an  exception 


to  the  60/70  hour  rule  for  oil  field 
related  transportation.  On  February  21, 
1963,  the  IOC  amended  the  15-hour  rule, 
to  state  that  no  driver  shall  be  on  duty 
more  than  15  hours  following  8 
consecutive  hours  off  duty.  Tlie  IOC,  on 
this  date,  also  amended  the  60  hour  and 
70  hour  rules  by  defining  the  7  and  8 
day  time  periods  for  the  calculation  of 
the  time  period  of  one  vnek.  By  these 
actions,  the  IOC  established  the  current 
HOS  regulations  spplicable  to  most  of 
the  motor  carrier  industry  (the  10-hour 
driving  time  limit.  IS-hour  on-duty  time 
limit,  and  the  60/70  hour  on-duty  time 
limit  in  a  7/8  day  period). 

C.  Trantfer  of  Houn  of  Service 
Regulations  to  DOT 

Serious  debate  began  in  the  mid- 
1960's  about  the  establishment  of  a 
cabinet  level  department  to  administer 
the  transptortation  safety  responsibilities 
of  the  Federal  Government  in  all  modes. 
In  1966,  the  Congress  passed  the 
Department  of  Transportation  Act  (49 
use  101  et  seq.)  which  created  the 
DOT.  The  DOT  Act  was  effective  April 
1, 1967.  The  Congress  transferred  the 
IOC's  motor  carrier  safety 
responsibilities  to  the  DOT,  where  they 
were  then  delegated  to  the  Federal 
Highway  Administrator. 

The  FHWA  published  an  ANPRM  on 
February  12,  1976  (41  FR  6275).  The 
comments  to  this  ANPRM  did  not 
provide  sufficient  data  to  determine 
whether  the  HOS  should  be  amended.  A 
second  ANPRM  was  issued  on  Msy  22. 
1978  (43  FR  21905).  This  second 
advance  notice  invited  comments  on 
three  different  plans  for  limiting  driver's 
HOS.  The  three  proposed  plans  were 
identified  as  plans  I,  II.  and  HI.  Plans  I 
and  n  were  alternative  proposals 
covering  single  driver  operations.  Plan 
m  was  a  proposal  that  would  have  been 
applicable  only  to  sleeper  berth 
operations  using  two  driven.  Some  of 
the  major  differences  between  each  of 
the  three  plans  may  be  seen  in  Table  1. 


Table  l.— May  22, 1978  ANPRM  Proposcd  HOS  Revisions 


Requirement 


Plan  I — single  driver  operation 


Plan  II — single  driver  operation 


Plan  III— sleeper  berth  operation 
using  two  drivers 


1.  Cumulative   Limits   (Mtudmum 
WeeMy  Hours). 

2.  Duly  Tour  Limits  (Maximum  Orv 
Duly  Time). 

3.  Minimum  Ofl — Duty  Time  


60  hours  In  7  consecutive  days 
with  36  hour  extended  rest  pe- 
riod. 

12  hours „ 

0^  hours  on  duty-8  hours  ofl 

duly. 
4-12  hours  on  duty-12  hours  ofl 

duly. 


60  hours  in  7  oonseculive  days 
wilti  36  hois  extended  rest  pe- 
riod. 

15  consecutive  hours 

0^  hours  on  duly«4  hours  ofl 

duly. 
4-12  hours  on  duty-12  hours  off 

duly. 
12^13  hours  on  duty«14  hours  off 

duty. 


Not  Specified. 


80  consecutive  hours. 

0S2  hours  on  duly-12  hours  off 

duty. 
20^40  hours  on  duty-24  hours  off 

duly. 
40S60  hours  on  duty-36  hours  off 

duty. 
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TABLE  1.— May  22, 1978  ANPRM  Proposed  HOS  Revisions— Continued 


Requirement 


4.  Driving  Limitation  

5.  Driving  Relief  Periods 

6.  Intermittent    Duty    Status    Al- 
lowed?. 

7.  Mandatory  Meal  Periods? 

8.  Special   Provisions   for   Night 
Driving  Assignments?. 


Plan  I — single  driver  operation 


10  hours  or  450  miles , 

30  minutes  every  2'/^  hours  

Yes — But  only  for  meal  periods 

Yes— 1  hour  as  off  duty -, 

No  


Plan  II — single  driver  operation 


13S14  hours  on  duty-16  hours  off 

duty. 
14^15  hours  on  duly-18  hours  off 

duly.. 

1 1  hours  or  500  miles 

30  minutes  every  3  hours „ 

No  

Yes— 1  hour  as  on  duty  time 

Yes 


Plan  III— atleeper  berth  operation 
using  two  drivers 


60S80  hours  on  duly-48  hours  off 
duty. 


Didated  by  bme  spenL 

30  minutes  for  each  change  of 

duty  status. 
Ho. 


Not  Specified. 
No. 


Over  1200  docket  comments  were 
submitted  in  response  to  the  May  22, 
1978  ANPRM,  and  tiie  FHWA  held 
sevpn  public  hearings  throughout  the 
Nation.  The  hearings  generated  9,000 
pages  of  testimony  and  submissions.  On 
September  3, 1981  (46  FR  44198),  the 
FHWA  terminated  the  rulemaking  based 
upon  the  economic  impact  that  the 
proposed  options  would  have  had  on 
motor  carrier  operations  and  the 
Nation's  distribution  system.  The 
projected  costs  of  each  of  the  FHWA's 
three  major  options  for  revising  the  HOS 
regulations  were  considered  to  be 
significantiy  greater  than  the  proposed 
benefits.  See  Booz,  Allen,  and  Hamilton, 
Inc.  Assessments  of  the  Impacts  of 
Proposed  HOS  Revisions,  prepared  for 
the  Bureau  of  Meter  Carrier  Safety 
(Washington.  DC:  June  24, 1981).  A 
copy  is  available  in  the  FHWA  docket. 

The  FHWA  published  a  notice  for 
public  comment  on  January  24, 1980  (45 
FR  5781),  which,  among  other  things, 
requested  comments  on  a  petition 
submitted  by  participants  in  the  White 
House-established  Ad  Hoc  Working 
Group  on  Truck  Owner-Operator 
Problems.  The  FHWA  requested 
comments  on  potential  safety  impacts  of 
expanding  the  driving  time  Umit  to  12 
hours  in  a  24-hour  period  and  the  on- 
duty  limit  to  96  hours  in  an  8-day 
period. 

Over  700  docket  comments  were 
received.  Ninety-four  percent  of  the 
comments  opposed  the  expanded  HOS 
regulations.  On  December  15. 1980  (45 
FR  82284),  the  FHWA  denied  the 
petition  and  closed  the  docket.  In  this 
December  15  document,  the  FHWA 
published  a  summary  of  the  findings  of 
three  DOT  research  studies  on  fatigue, 
mentioned  later  in  this  docimient,  and 
analyses  of  12  other  research  papera  on 
fatigue.  (Copies  of  the  three  research 
reports  have  been  placed  in  this  FHWA 
docket) 

On  October  30, 1987  (52  FR  41718), 
the  FHWA  made  additional  changes  to 


die  HOS  regulations.  The  FHWA 
amended  the  60Z70  hour  rule  to  allow 
a  driver  to  be  on-duty,  but  not  driving, 
after  ^e  60th  or  70th  hour.  In  addition, 
the  definition  of  on-duty  time  was 
amended.  A  final  rule  addressing 
declared  emergency  responses  was 
published  on  July  30, 1992  (57  FR 
33638).  This  rule  allows  a  total 
exemption  from  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
Before  a  driver  returns  to  normal 
regulated  interstate  operations,  the 
FHWA  allows  a  24-hour  restart  of  the 
clock  similar  to  the  March  29, 1962. 
oilfield  transportation  exception. 
Drivere  who  provide  direct  assistance  to 
a  declared  emergency  relief  effort  and 
have  been  on  duty  for  more  thfm  60/70 
hours  in  7/8  days  were  allowed  to 
return  to  driving,  in  interatate 
commerce,  after  a  minimum  of  24 
consecutive  hours  off  duty. 

On  August  19. 1992  (57  FR  37504). 
the  FHWA  proposed  changes  similar  in 
scope  to  the  1962  oilfield  transportation 
exception,  but  that  would  have  been 
applicable  to  all  motor  carriers  and 
drivers  subject  to  the  FMCSRs.  The 
FHWA  requested  comments  on  eleven 
issues  relating  to  the  proposal.  Nearly 
68,000  comments  were  received. 
Virtually  no  substantive  information 
was  presented  in  these  comments  to 
support  a  change  in  the  regidations. 
Except  in  very  general  terms,  the  FHWA 
received  littie  discussion  of  potential 
impacts  upon  highway  safety  that  could 
result  from  increasing  the  available  on- 
duty  hours.  The  FHWA,  therefore, 
declined  to  make  the  proposed  changes 
to  the  rule,  and  on  February  3, 1993  (58 
FR  6937),  the  FHWA  witiidrew  the 
proposal  and  closed  the  docket. 

As  mentioned  above,  the  FHWA 
began  a  "Zero-base"  review  of  the  safety 
regulations,  including  the  HOS 
requirements  in  1992.  This  program  will 
reconsider  all  of  the  FMCSRs  in  an 
effort  to  determine  whether  they  could 
be  more  perfcmnance-oriented  and  less 


prescriptive  (57  FR  37392;  August  18. 
1992).  The  FHWA  realizes  that  such  an 
effort  is  a  multi-stage,  multi-year  task. 
The  "Zero-base"  review  is  continuing 
and  is  projected  to  be  completed  in  late 
1998. 

On  December  8, 1994  (59  FR  63322), 
the  FHWA  invited  and  received 
comments  on  the  issue  of  a  waiver  of 
the  HOS  regulations  for  those 
transporting  crops  and  farm  supplies. 
Docket  comments  were  received  from 
over  175  respondents,  almost  all  of 
which  were  in  support  of  the  waiver 
concept. 

The  1996  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  (Pub.  L.  104-50, 109 
Stat.  436)  and  the  National  Highway 
System  Designation  Act  of  1995  (Pub.  L. 
104-59, 109  Stat.  568){NHS  Act) 
congressionally  mandated  a  waiver  of 
the  HOS  regulations  for  those 
individuals  transporting  crops  and  farm 
supplies.  Section  345  of  the  NHS  Act 
created  four  specific  exemptions  from 
HOS  provisions  of  the  FMCSRs.  On 
April  3, 1996.  the  FHWA  published  a 
final  rule  exempting  specific  types  of 
operators  and  operations  from  the 
requirements  of  49  CFR  Part  395  (61  FR 
14677). 

The  first  exemption  applies  to  drivers 
transporting  agricultural  commodities  or 
farm  supplies  diuing  planting  and 
harvesting  seasons,  if  the  transportation 
is  limited  to  the  area  within  a  100  air- 
mile  radius  of  the  source  of  the 
commodities  or  the  distribution  point 
for  the  farm  supplies.  The  FHWA  was 
directed  to  exempt  these  drivers  from 
the  maximum  driving  and  on-duty  time 
regulations  of  the  FMCSRs. 

The  second  exemption  relates  to 
drivera  who  are  primarily  involved  in 
the  transportation  of  ground  water 
drilling  rigs.  These  rigs  include  any 
vehicle,  machine,  tractor,  trailer,  semi- 
trailer, or  specialized  mobile  equipment 
propelled  or  drawn  by  mechanical 
power  and  used  on  highways  to 
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transport  water  well  field  operating 
equipment,  including  water  well 
drilling  and  pump  service  rigs  equipped 
to  access  ground  water.  The  water 
drilling  rig  exception  in  the  NHS  Act 
permits  these  drivers  to  "restart  the 
clock."  which  means  that  at  any  point 
at  which  the  driver  is  ofT-duty  for  24  or 
more  consecutive  hours,  the  period  of  7 
or  8  days  ends  as  of  the  beginning  of 
that  off-duty  period,  and  the  clock 
restarts  for  purposes  of  computing  the  7 
or  8  day  period  when  the  driver  goes  on 
duty  again.  Thus,  this  exemption 
enables  the  motor  carrier  to  designate 
the  time  of  day  at  which  the  period  of 
7  or  8  days  begins.  The  definition  of 
"24-hour  period"  in  the  NHS  Act 
authorizes  the  carrier  to  designate  the 
time  of  day  at  which  the  24-hour  period 
begins,  which  may  vary  between  the 
various  terminals  from  which  drivers 
are  dispatched. 

The  third  exemption  applies  to 
drivers  used  primarily  in  tne 
transportation  of  construction  materials 
and  equipment,  which  is  defined  as  the 
transportation  of  construction  and 
pavement  materials,  construction 
equipment,  and  construction 
maintenance  vehicles.  The  driver  must 
be  en  route  to  or  from  an  "active 
construction  site,"  which  must  be  at  a 
stage  between  initial  mobilization  of 
equipment  and  materials  to  the  site,  and 
final  completion  of  the  construction 

eroject.  Tne  construction  site  must  also 
a  within  a  50  air-mile  radius  of  the 
driver's  normal  work  reporting  location, 
and  this  exemption  does  not  apply  to 
the  transportation  of  hazardous 
materials  in  a  quantity  requiring 
placarding.  This  exemption  allows  these 
construction  drivers  to  restart  the 
calculation  of  a  7  or  8  day  period  under 
the  hours  of  service  regulations  in  the 
same  fashion  as  provided  in  the  second 
exemption. 

The  fourth  and  final  exemption 
applies  these  same  provisions  to  drivers 
of  utility  service  vehicles.  In  order  to 
qualify  as  a  utility  service  vehicle,  the 
vehicle  must  be  operated  primarily 
within  the  service  area  of  the  utility's 
subscribers.  In  addition,  it  must  be  used 
in  furtherance  of  the  repair, 
maintenance,  or  operation  of  any 
physical  facilities  necessary  for  the 
deUvery  of  public  utility  service  and 
must  be  engaged  in  any  activity 
necessarily  related  to  the  ultimate 
delivery  of  public  utility  services  to  the 
consimier,  including  travel  to,  from, 
upon,  or  between  activity  sites.  The 
public  utility,  which  includes  those 
delivering  electric,  gas,  water,  sanitary 
sewer,  telephone,  and  television  service, 
need  not  be  the  actual  owner  of  the 
vehicle  in  question.  This  exemption 


likewise  enables  utility  driwrs  to  restart 
the  calculation  of  a  7  or  8  day  period 
after  the  driver  has  been  off  duty  for  at 
least  24  hours  consecutively. 

For  each  of  the  four  exemptions 
described  above,  other  than  the  water 
well  drilling  exemption,  the  NHS  Act 
provided  the  Secretary  with  the 
authority  to  negate  or  modify  the 
exemption  upon  a  determination,  after  a 
rulemaking  proceeding,  that  the 
exemption  Is  not  in  the  public  interest 
and  would  have  a  significant  adverse 
impact  on  the  safety  of  CMVs.  This 
ANPRM  does  not  serve  as  the 
rulemaking  to  make  such  a 
determination  to  negate  or  modify  the 
congressionally  mandated  exemptions. 
The  FHWA  Is  considering  such  issues  In 
a  different  rulemaking  action  to  be 
published  in  the  future. 

This  ANPRM  primarily  serves  as  the 
first  rulemaking  document  in  the  "Zero- 
base"  process  to  ultimately  amend  or 
revise  the  HOS  rules.  The  FHWA 
envisions  the  possibility  of  eventually 
replacing,  in  whole  or  in  part,  the 
current  set  of  prescriptive  requirements 
(lO-hours  driving,  IS-hours  on-duty,  60/ 
70  hours  on  duty  in  7/8  days)  with  a  set 
of  performance-based  requirements.  The 
FHWA  has  Initiated  extensive  research, 
some  of  wiilch  is  completed,  addressing 
the  HOS  issue  (discussed  latOT  in  this 
dociunent)  and  will  compile  a  record  of 
information  that  could  be  applied  to  the 
FHWA's  future  proposal  to  amend  the 
regulations. 

In  1990  and  1995.  the  National 
Transportation  Safsty  Board  (NTSB) 
produced  reports  which  sought  to 
address  the  problem  of  CMV  driver 
fatigue.  The  NTSB  concluded  in  its 
more  recent  effort  that  the  critical 
factors  in  predicting  fatigue-related 
accidents  were:  (1)  Duration  of  the  most 
recent  sleep  period;  (2)  the  amoiuit  of 
sleep  in  the  previous  24  houn;  and  (3) 
fragmented  sleep  patterns.  Its 
recommendations  to  the  FHWA 
included  calls  for: 

(1 )  Rulemaking  to  address  the 
regulatory  issues  identified — 

(a)  Require  stiffident  rest  provisions 
to  enable  driven  to  obtain  at  least  8 
continuous  hours  of  sleep  after  driving 
for  10  houn  or  being  on  duty  for  15 
houra: 

(b)  Eliminate  the  allowance  that 
provides  drivers  the  use  of  sleeper  berth 
equipment  to  ciunulate  8  hours  off-duty 
time  in  two  separate  periods; 

(c)  Prohibit  employera.  shlppera. 
receivers,  brokers,  and  driven  from 
accepting  and  scheduling  shipments 
which  would  require  the  driver  to 
exceed  the  HOS  regulations  in  order  to 
meet  delivery  deadlines: 


(2)  Mandating  automatic  on-board 
recording  devices  to  monitor  driver 
activities; 

(3)  Evaluation  of  driver  compensation 
issues  and  their  potential  effect  on  HOS 
violations,  accidents  or  fatigue;  and 

(4)  Development  and  dissemination  of 
training  and  materials  to  inform  CMV 
driven  of  the  hazards  of  fatigued 
operation. 

The  FHWA  continues  to  work  with 
the  Board  on  the  fatigue  problem. 
However,  the  FHWA  believes  the 
information  provided  from  the  NTSB's 
study  conducted  to  date  has  not  yet 
produced  a  sufficient  range  of 
scientifically  valid  findings  that  will 
allow  the  FHWA  to  propose,  today,  a 
wholesale  revision  of  current  rules 
governing  on-  and  off-duty  driver 
sctivitioft. 

In  March  1995.  the  FHWA  held  a 
Truck  and  Bus  Summit  in  Kansas  City, 
Missouri.  The  FHWA  assembled 
participants  who  represented  every 
segment  of  the  U.S.  motor  coach  and 
trucking  industries.  The  number  one 
iss\M  of  concern  to  the  participants  was 
driver  fatigue. 

Accordingly,  the  FHWA  will  continue 
to  pursue  a  number  of  related  studies 
that  \vill  contribute  to  a  better 
understanding  of  the  implications  of 
fatigue  upon  highway  safety.  An 
approach  geared  tovrard  driver 
proficiency  will  provide  a  much  more 
viable,  long-term  solution  to  ensuring 
driver  alertness.  The  FHWA's  research 
on  fitness-for-duty  and  work-and-rest 
cycles,  for  example,  could  generate 
devices  and  methods  to  quantitatively 
assess  a  driver's  readiness  and  fitness  to 
operate  a  CMV.  based  upon  the 
operator's  level  of  physical  activity  and 
his  or  her  work  and  rest  cycle  history. 

At  the  same  time,  the  FHWA  will 
continue  to  sponsor  task  forces, 
symposia,  and  working  group  meetings 
with  domestic  and  foreign  researchera 
and  the  scientific,  medical,  and  safety 
communities  to  broaden  collective 
knowledge  and  to  facilitate  an 
intelligent  approach  to  resolution  of  this 
important  issue.  The  FHWA  will  pursue 
efforts,  both  direcUy  or  through 
cooperative  efforts  with  other  safety- 
spirited  organizations,  to  distribute 
fatigue-related  accident  cotmtermeasure 
pamphlets,  educational  brochures,  and 
public  service  announcements.  Through 
these  efforts,  the  FHWA  hopes  to  raiise 
public  awareness  on  the  subject  and 
facilitate  effective  corrective  actions. 

The  organization  Parents  Against 
Tired  Truckera  (PATT)  petitioned  the 
FHWA  in  March,  1996  to  adopt  an  HOS 
rule  that  allows  up  to  12  houn 
maximimi  on-duty  time  and  then  would 
require  a  minimnin  of  12  houn  off-duty 
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for  rest.  The  PATT  states  that  such  a 
reqidrement  would  provide  for  the 
safety  of  CMV  operatras  and  the 
motoring  piddic  by  promoting  "alert 
drivers  based  upon  the  human  body's 
need  for  rest  and  naturally  occurring 
arcadian  rhythms  experienced  by  every 
human."  The  petition  also  recommends 
that  driven  maintain  one  log  book 
(record  of  duty  status  (RODS))  annualfy. 
The  log  book  would  begin  on  January  1 
and  end  on  December  31,  with  an 
allowance  for  on-board  computerized 
logs.  This  PATT  petition  will  be 
incorporated  into  this  rulemaking  and 
will  be  available  for  review  In  the 
FHWA  dodwt. 

IV.  Research 

The  first  scientific  study  which 
addressed  the  HOS  of  U.S.  commercial 
driven  was  performed  in  the  late 
1930's.  In  the  1970's  and  the  late  1980's. 
a  few  research  studies  were  conducted. 
Many  research  studies  have  been  and 
continue  to  be  conducted  over  the  last 
six  yean.  These  studies  have  advanced 
the  collective  imderstanding  of  loss  of 
alertness,  fatigue,  sleep  deprivation,  and 
work/rest  cycles  for  many  operations 
that  woric  rotmd-the-clock.  Many        ' 
specific  studies  have  been  conducted  in 
relation,  to  CMV  operations  and  have 
focused  upon  the  desire  to  change  the 
FHWA's  HOS  regulations.  These  studies 
are  voluminous  and  a  summary  of  each 
one  is  contained  in  the  Appendix  to  this 
preamble  at  the  end  of  this  dociunent. 

V.  Additional  Sobetantive  Data  Needed 

This  ANPRM  seeks  additional 
substantive  information  on  research, 
op»atic»ial  tests,  and  pilot  regulatory 
programs  that  have  not  been  discussed 
in  this  document  or  in  the  "Driver 
Fatigue  and  Alertness  Study"  literature 
reviews  in  the  FHWA  docket.  The 
FHWA  urges  all  interested  parties  to 
provide  comments  to  help  the  agency 
take  initial  steps  to  formulate  new 
conventional  regulations  and  a 
performance-based  system  of  the  HOS 
requirements.  The  FHWA  would  like  to 
gather  any  research  and  data,  that  could 
be  used  in  developing  a  system  that 
ensures  driven  will  be  alert  while 
driving  CMVs  on  public  roads.  The 
FHWA  is  not  proposing  specific  HOS 
rules  or  reqturements  In  this  document. 
The  FHWA  is  simply  seeking  additional 
infcnnation  that  may  assist  us  in 
formulating  proposals  that  woidd 
minimize  crashes  and  regulatory 
burdens  and  that  are  cost-effactive  and 
simple  to  tmderstand.  comply  with,  and 
enforce. 


VL 

The  FHWA  needs  public  comment  on 
.the  following  specific  questicms.  WImu 
responding  to  these  questions,  the 
FHWA  asks  you  to  identify  each 
question  by  number  and  repeat  that 
question  in  its  entirety.  Your 
coopwation  will  greatly  expedite  our 
co^^)ilation,  review,  and  analysis  of  the 
dodut  comments.  The  FHWA  would 
then,  based  upon  research  and 
comments  relating  to  these  questions, 
draft  a  new  set  of  proposed  HOS 
regulations.  For  example,  the  FHWA 
might  keep  the  concept  o^the  current 
HOS  but  simply  change  the  specifics. 
Ihe  FHWA  believes  many  driving 
performance  and  sleep/fatigue  research 
findings  could  be  apiAied  directly  to 
specific  issues,  so  it  woiUd  be  possible 
to  assess  and  compile  comments 
directly  relating  to  each  issue.  The 
FHWA  believes  that  a  consensus  might 
emerge  relating  to  most,  if  not  all.  of  the 
following  elements. 

Research 

1.  Is  th«e  any  other  HOS-related 
research  that  should  be  considered  that 
the  FHWA  has  not  mentioned  in  this 
document? 

a.  What  non-CMV  HOS-related 
research  should  be  considered  that 
would  be  applicable  to  CMV  operation 
(such  as  research  on  airline  pilots, 
railroad  engineen,  non-transportation- 
related  wori^en,  etc.)  and  why? 

b.  Are  there  additional  HOS-related 
research  studies  from  foreign  coimtries 
that  FHWA  should  consider? 

Conventional  Hours-of-Savice 

Driving  Time  (10  hour  rule) 

2.  "The  FHWA  regulations  currentiy 
allow  a  driver  to  continuousfy  drive  up 
to  a  maximum  of  10  houn  after  having 
had  a  minimum  of  8  houn  off  duty. 
What  should  be  the  maximum  allowable 
continuous  driving  time  to  enhance 
safety  based  upon  scientific  data?  Please 
provide  the  scientific  data  that  supports 
yoiu*  answer. 

Total  on-Duty  Time  (15  hour  rule) 

3.  The  FHWA  regulations  currenUy 
allow  a  driver  to  drive  and  perform 
other  non-driving  duties  up  to  a 
maximimi  of  15  houn  after  having  had 
a  minimum  of  8  houn  off  duty.  Should 
the  FHWA  provide  a  minrimiim 
continuous  on-duty  time  pwriod  (driving 
time  and  on-duty  time)  for  safety 
purposes  based  upon  scientific  data? 
Please  provide  theiscientific  data  that 
supports  your  answer. 

4.  Should  non-driving  duty  time  be 
counted  difierenUy  from  driving  time 
based  upon  scientific  data?  (e.g., 


loading,  unloading,  waiting, 
administrative  time)  Why?  Please 
provide  the  scientific  data  that  supports 
your  answen. 

Cumulative  on-Duty  lime  (60  and  70 
hour  rules) 

5.  The  FHWA  regulations  cuirentiy 
allow  a  driver  to  drive  and  perform 
other  non-driving  duties  up  to  a 
maximum  of  60  houn  in  a  7  day  period 
of  time  or,  up  to  a  mavimnm  of  70  houn 
in  an  8  day  period  of  time,  dependent 
upon  how  many  days  a  week  the  mtAta 
carrier  conducts  business.  The  driver 
may  continue  to  be  on-duty  after  the 
60th  or  70th  hour,  however,  the  driver 
is  not  allowed  to  drive  CMVs.  Is  there 

a  need  or  retiraiale  to  continue  thi« 
provision?  If  so,  what  should  be  the 
maximum  cumulative  on-duty  time  and 
the  applicable  time  period  for  safety 
purposes?  Should  there  be  two  different 
periods?  Please  provide  research  data 
that  supports  your  answen. 

6.  As  stated  previously  in  this 
document.  Congress  legislated  24-hour 
re-start  provisions  for  certain  t3rpes  of 
motor  carrien  in  section  345  of  the 
National  Highway  Systems  Designation 
Act  of  1995,  Pub.  L.  104-59, 109  Stat 
568  (see  also  61  FR  14677,  April  3. 1996 
for  implementing  regulations),  and  the 
FHWA  allows  24-hour  restarts  for 
certain  oilfield  operations  and  certain 
emergency  relief  periods.  Based  upon 
scientific  data,  should  there  be  a  re-start 
provision  (i.e..  a  minimum  numbw  of 
continuous  houn  off-duty  to  trigger  a 
restart  of  the  cumulative  on-duty  time 
period)?  Why?  Please  provide  the 
scientific  data  that  supports  your 
answer. 

Off-Duty  Time 

7.  The  FHWA  regulations  currently 
require  a  driver  to  have  a  minimum  of 
8  consecutive  houn  off-duty  prior  to 
driving  for  a  maximum  of  10  houn  or 
being  on-duty  for  a  maximum  of  IS 

houn.  What  should  the  minimum 

consecutive  off-duty  time  be  for  safety 
based  upon  scientific  data?  Please 
provide  the  scientific  data  that  supports 
your  answer. 

Total  Orcadian  Cycle 

8.  What  should  be  the  total  daily 
work/rest  cycle  based  upon  scientific 
data  (i.e.,  the  "circadian  cycle" 
implications  of  questions  2,  3,  and  5  for 
safety  purposes)?  Please  provide  the 
scientific  data  that  supports  your 
answer.  [CurrenUy,  a  daily  work-rest 
cycle  of  18  houn  is  allowed  by  the 
FHWA  HOS  regulations.) 
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Split  Sleep— GeneFd 

9.  The  FHWA  reguktioiu  cunently 
allow  two  periods  totaling  a  minlmiHii 
of  8  hours  and  the  shortest  of  the  two 
periods  must  be  at  least  2  hours  in  lieu 
of  a  coniMcutive  8  hour  period  of  time. 
Based  upon  scientific  data,  should  there 
be  allowances  for  split-sleep  off-duty 
hours?  Please  provida  the  scientific  data 
that  supports  your  answer. 

RutBnakM 

10.  The  FHWA  underatands  that 
mandatory  rest  breaks  ar6  requiied  in 
Europe  and  Australia  during  a  long 
drivlAg  period.  The  FHWA  understands 
that  this  was  once  required  under 
Qmadian  regulations,  also.  The  FHWA 
is  very  interested  in  rsceiving  comments 
from  foreign  motor  carriers,  arivers.  and 
government  officials  in  Europe. 
Australia,  and  other  nations  in  response 
to  this  question.  Should  the  FHWA 
require  mandatory  rest  breaks 
(suggested  number  and  diiration)  during 
a  long  driving  period?  Why?  Pleeee 
provide  the  scientific  data  that  supports 
your  answer. 

Peiformance-Ba$ed  Regulations 

11.  Has  our  scientific  knowledge  and 
data  progressed  to  the  point  where 
performance-based  regulations  are 
technically  feasible  and  operationally 
practical?  (e.g..  fleet  management 
performance,  individual  driving 
performance— on-board  monitoring, 
fitness  for  duty  performance 
monitoring)  If  so,  please  dte  studies.  If 
not.  what  reeeaich  and  regulatory 
actions  should  be  taken  now  to  facilitate 
an  eventual  conversion  to  a  primarily 
performance-based  regulatory  approach? 

Regulation  of  Driver  Pay 

12.  Driven  are  generally  paid  by  the 
mile.  If  they  do  not  have  sufficient 
Income,  drivers  may  have  to 
supplement  their  iacome  by  working 
additional  hours  outside  of  the  motor 
carrier  industry  or  violating  the  HOS 
regulations.  This  may  compromise  the 
intent  of  new  HOS  regulations  and  may 
only  be  mitigated  in  a  performance- 
based  system.  In  addition.  CMV  drivers 
are  currently  exempt  from  the  overtime 
provisions  of  the  Fair  VjAmt  Standards 
Act  (FLSA.  29  U.S.C.  213(b)(1)).  Should 
new  HOS  regulations  depend  upcm  how 
a  driver  is  paid?  How  should  such  pay 
issues,  (e.g.,  mileage,  hourly,  load,  or 
some  other  measure)  be  addressed? 
Should  legislation  be  sought  to  remove 
the  FLSA  exemption  based  upon 
scientific  data?  Why?  What  data  is  there 
to  support  your  answer? 

In  addition  to  seeking  specific 
recommendations  (and  rationales) 
relating  to  the  questions  above,  the 


FHWA  aadcs  comments  on  tha 
following  issues  related  to  these  HOS 
proviaicais: 

Cmnpliance  hkaxUtxing 

13.  For  praacjiptiva4»sed  regnlations 
and  peitaiiiance  based  legulatians, 
answer  each  of  the  foUowias  quastians 
separatdy.  How  should  (K)S  legalataiy 
complianoe  he  maasurad  or  monitandr 
Who  should  monitor  HOS  rsgulatoiy 
complianoe?  How  should  HOS 
regulatory  campUance  be  verified? 

14.  The  FHWA  lagulatlans  allow  on- 
board monitoring  devloas  to  be  used  In 
lieu  of  conventional  log  books.  Should 
the  FHWA  req;uire  on-board  monitoring 
devioea  or  otlur  electronic  methods 
(e.g..  global  positioning  systems)?  If  the 
FHWA  reqi^ed  theee  devices  to  be 
used,  what  would  be  the  coats  for  small 
entities  to  purchase  and  maintain  on- 
board monitoring  devices  or  other 
electronic  methmla?  This  will  help  the 
FHWA  determine  the  impects  upon 
small  entities  as  is  raquirBd  under  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612). 

The  FHWA  also  would  like  to  know 
the  answers  to  the  following  questions, 
but  doee  not  need  these  answara  to 
formulate  specific  proposals  for  new 
HOS  regulations. 

Con^fentional  Houn-of-Service 

Driving  Time 

15.  The  FHWA  regulations  currently 
require  all  CMV  driving  time  to  be 
recorded.  What  other  motor  vehicles 
(i.e.,  personal  conveyancea, 
automobiles,  light  duty  trucks,  small 
vans)  should  be  included  in  the 
definition  of  driving  time  to  enhance 
safety  and  productivity  based  upon 
scientific  oata?  Please  provide  tne 
scientific  data  that  supports  your 
answer. 

Adverse  Driving  Conditions 

16.  The  FHWA  regulations  currently 
allow  2  extra  continuous  driving  hours 
if  the  driver  encounters  adverse  driving 
conditions.  How  many,  if  any,  extra 
continuous  driving  time  hours  should 
be  allowed  due  to  adverse  driving 
conditions  to  «"*>■""■  safety  and  ' 
productivity  based  upon  scientific  data? 
Please  provide  the  scientific  data  that 
supports  your  answer. 

Off-Duty  Time 

17.  Tlie  FHWA  has  previously 
allowed  time  spent  traveling  in  a  CMV 
(bobtail  or  fully  loaded)  from  en  route 
terminals  to  motels  aiyi  restaurants  in 
the  vicinity  of  the  en  route  terminal  to 
be  considered  off-duty.  (A  bobtail  CMV 
is  a  tractor  operating  without  a  trailer.) 
The  FHWA  recently  rescinded  this 


inlaipretaUon  because  this  piactiQa  may 
produce  additiaiial  ftfigue  and  reduce 
available  sleep  time.  Should  the  FHWA 
onnaider  time  qpent  tzavaUqg  in  a  CMV 
(bobtail  or  fidly  loaded)  from  an  route 
tanninala  to  molala  and  rastamants  in 
the  vifdnity  of  the  en  route  tenninal  as 
driving  time  or  off-<luty  time  for  safety 
puipoaes?  Why?  Pleeee  provide  data 
ttut  suppcrtsyour  answer. 

18.  Ine  FHWA  has  previously 
allowed  time  tptsA  traveling  in  a  Ot^V 
(fully  loaded  or  empty)  from  the  work 
reportlng/releeslngloQrtion  to  the 
driver's  reaidenoe  to  be  oonsidered  off- 
duty.  The  FHWA  recently  rescinded  this 
interpretation  alao  because  this  practice 
may  also  produce  additional  fatigue  and 
reduce  available  sleep  time.  This  is 
especially  true  when  a  driver  resides  a 
long  distance  from  the  terminal  where 
the  driver  is  released  from  duty.  When 
dispatched  from  the  driver's  residence, 
the  FHWA's  previous  interpretation 
required  the  driver  to  consider  the  time 
as  on-duty,  driving  time.  Should  the 
FHWA  consider  t£me  spmt  traveling  in 
a  CMV  (fully  loaded  or  empty)  from  the 
work  reporting/releasing  location  to  the 
driver's  residoice  ss  driving  time  or  off- 
duty  time  for  safety  piuposes?  Why? 
Please  provide  data  that  supports  your 


answer. 

Total  Qrcadisn  Cycle 

19.  Should  there  be  specific  dock- 
time  or  "drcadian  trough/peak" 
provisions  for  safety  purposes?  Why? ' 
Please  provide  the  scientific  data  that 
supports  your  answer. 

20.  Should  early  morning  driving  time 
(e.g.,  1:00  a.m.  to  5:00  a.m.)  be  more 
restricted  than  driving  time  during 
normal  daylight  driving  time?  Why? 
Please  provide  the  scientific  data  that 
supports  your  answer. 

21 .  Should  there  be  regulatory  relief 
for  late  morning  or  evening  driving  time 
(e.g.,  8:00  a.m.  to  noon,  or  7K)0  p.m.  to 
11:00  p.m.)?  When  and  why?  Please 
provide  the  scientific  data  that  supports 
your  answer. 

Split  Sleep — General 

22.  Should  the  FHWA  allow  split- 
sleep  periods  in  facilities  other  than  the 
sleeper  berths  to  improve  driver 
alertness?  Why?  Please  provide  data  that 
supports  your  answer. 

23.  Should  periods  of  less  than  2 
hours  in  the  sleeper  berth  or  other 
facility  coimt  toward  the  accumulation 
of  a  ipiTriTniim  off-duty  period?  Why? 
Please  provide  data  that  supports  your 
answer. 

24.  Should  the  total  miniipiifn  sleeper 
berth  time  change  if  split  periods  are 
used?  Why?  Please  provide  data  that 
supports  your  answer. 
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25.  What  is  the  proportion  of  drivers 
who  currently  split  their  periods  of  off- 
duty  time  for  purposes  of  rest  or  sleep? 
Please  provide  data  that  supports  your 
answer. 

26.  How  do  drivers  most  commonly 
split  their  rest  periods  (6/2,  5/3,  4/4)? 
Please  provide  data  that  supports  your 
answer. 

27.  If  split  sleep  periods  are  allowed, 
should  there  be  some  minimiiTn  for  the 
longer  period  of  time  to  encourage  at 
least  one  lengthy  period  of  sleep  daily? 
Why?  Please  provide  data  that  supports 
your  answer,  (e.g.,  within  the  current  8 
hour  rule,  there  might  be  a  requirement 
for  one  period  to  be  at  least  six  hours) 

28.  Should  there  be  some  miniTniiin 
for  the  shorter  period  of  time  to 
encourage  a  minimum  amoimt  of  rest? 
Why?  Please  provide  data  that  supports 
your  answer,  (e.g.,  within  the  current  8 
hour  nile.  there  might  be  a  requirement 
for  one  period  to  be  at  least  three  hours) 

29.  What  is  the  proportion  of  drivers 
who  utilize  sleeping  compartments 
while  the  CMV  is  in  motion?  Please 
provide  data  that  supports  your  answer. 

Split-Sleep  Periods  on  Motor  Coaches 

30.  Should  the  FHWA  allow  split- 
sleep  periods  for  motor  coach  drivers 
who  sleep  in  a  motor  coach  passenger 
seat?  Why?  Please  provide  data  that 
supports  your  answer.  [The  FHWA 
currently  allows  motor  coach  drivers  to 
sleep  or  rest  in  a  motor  coach  seat  at 
certain  times.] 

31.  Should  the  FHWA  allow  drivers  to 
use  sleeper  berths  built  into  the  cargo 
compartment  of  motor  coaches  while 
the  vehicle  is  in  motion?  Are  there 
safety  concerns  that  should  be 
considered?  Please  provide  data  that 
supports  yoiu'  answer.  [The  FHWA  is 
considering  whether  motor  coach 
drivers  should  be  able  to  sleep  or  rest 

in  a  motor  coach  cargo  compartment  at 
certain  times.) 

Exemptions 

32.  Should  the  FHWA  allow 
exemptions,  variations,  or 
customizations  of  any  specific 
provisions  (e.g..  local/short  haul  versus 
long  haul,  4.537  to  11.794  kilograms 
[10.001  to  26,000  pounds]  gross  vehicle 
weight  rated  motor  vehicles  versus  over 
11,794  kilograms  [26.000  pounds])? 

Long-Haul  Vs.  Short-Haul  Defined 

a.  How  should  the  term  "long-haul" 
be  defined? 

b.  How  should  the  term  "short-haul" 
be  defined?  Should  there  be  other 
definitions?  [regional,  local]  How 
should  they  be  determined?  Why? 


Variations  by  Weight  of  Vehicle 

c.  Should  the  HOS  regulations  be 
written  in  such  a  way  that  the  weight  or 
size  of  the  CMV  is  considered?  Why? 
(i.e..  4.537  kilograms  (10.000  poimds)  to 
11.794  Idlograms  (26,000  pounds)  gross 
vehicle  weight  rating  versus  weight 
ratings  over  11.794  ^lograms) 

Variations  by  Cargo 

d.  Should  the  HOS  regulations  be 
written  in  such  a  way  that  the  type  of 
cargo  transported  is  considered?  Why? 
(i.e.,  hazardous  materials  versus  non- 
hazardous  materials,  passengers  (bus) 
versus  freight,  for-hire  carriage  versus 
private  carriage) 

e.  Should  the  HOS  rules  for  passenger 
carrier  drivers  differ  from  the  HOS  rules 
for  other  CMV  drivers?  If  yes,  why 
should  the  HOS  rules  be  unique  for 
piassenger  carrier  drivers  and  how 
should  they  be  differmt?  Please  provide 
scientific  data  that  supports  your 
answer. 

Small  Motor  Carriers 

f .  Should  the  FHWA  have  special 
provisions  for  small  business  motor 
carriers?  Why?  (i.e.,  to  be  responsive  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requirements,  see  discussion 
below  in  Regulatory  Analyses  and 
Notices) 

g.  How  should  small  business  motor 
carriers  be  defined? 

h.  What  shovdd  those  special 
provisions  be  (e.g.,  less  paperwork, 
different  HOS  limits,  different  rest 
periods,  partial/total  exemption)? 

Other  Segments  Defined 

i.  Should  the  FHWA  try  to  define  any 
segments  of  the  motor  carrier  industry? 
Why? 

j.  How  should  the  FHWA  define 
segments  of  the  industry? 

k.  Should  the  FHWA  present  a 
matrix/table,  in  a  subsequent  NPRM,  for 
comment? 

Regulation  of  Shippers  and  Consignees 

33.  What  consequences,  if  any,  should 
be  imposed  upon  a  shipper  or  consignee 
if  a  driver  violates  the  HOS 
requirements  due  to  the  actions  or 
demands  of  the  shipper  or  consignee? 

34.  How  should  tne  loading  and 
imloading  of  freight,  lumping,  and 
engaging  in  activities  other  than  driving 
be  addressed?  Please  provide  data  that 
supports  your  answer. 

35.  How  should  situations  where 
drivers  encounter  delays  at  shippers  or 
consignees  be  considered  in  the 
propcwal? 

36.  Should  the  FHWA  seek  legislation 
from  Congress  to  regulate  shippers  and 
consignees  to  prohibit  them  from 


making  demands  on  a  motor  carrier  and 
its  drivers  that  would  cause  a  violation 
of  the  HOS  rules?  Why? 

Cktst  and  Baiefit  Andyaes 

37.  What  are  the  costs  and  benefits 
that  would  be  associated  with  HOS 
regulations  and  performance-baaed 
systems  (these  questions  are  bmng  asked 
to  help  determine  the  cost-benefit  and 
the  paperwork  burden  associated  with 
any  HOS  proposal)?  Please  address 
these  foUowlnfi  specific  questions: 

a.  What  would  be  the  imit  cost  for 
each  type  of  monitoring  device?  Please 
provide  data  that  supports  your  answer. 

b.  How  many  hours  yrould  be 
necessary  to  process,  review,  and  store 
each  type  of  record?  Please  provide  daU 
that  supports  your  answer. 

c.  How  many  records  per  driver, 
would  be  generated?  Per  moUv  canier? 
Please  provide  data  that  supports  your 
answer. 

d.  How  many  hours  would  be 
necessary  to  process  these  records? 
Please  provide  data  that  supports  your 
answer. 

e.  What  would  be  the  unit  cost  fcH- 
staff  compensation  to  handle  these 
records?  Clerks?  Management?  Please 
provide  data  that  supports  your  answer. 

f.  What  would  be  the  unit  cost  for  staff 
fringe  benefits  who  handle  these 
records?  Please  provide  data  that 
supports  your  answer. 

g.  What  are  the  various  types  and  the 
average  prices  of  each  type  of 
commercial  space  to  collect,  inspect, 
and  store  these  records?  Please  provide 
data  that  supports  your  answer. 

h.  What  is  the  unit  cost  of  the  ncm- 
productive  staff  time  (holidays, 
vacations,  training,  breaks,  meetings) 
that  should  be  used?  Please  provide  data 
that  supports  your  answer. 

i.  What  is  the  imit  cost  of  staff 
supervision  time  (supervisory  wages, 
salary,  fringe  benefits,  staff  space,  and 
non-productive  time)?  Please  provide 
data  that  supports  your  answer. 

j.  What  is  tne  type  and  average  price 
of  equipmoit  used?  Please  provide  data 
that  siipports  your  answer. 

k.  Wnat  are  the  types  and  average 
prices  of  furniture,  supplies,  and 
purchased  services  used?  Please  provide 
data  that  supports  your  answ«. 

1.  Are  there  any  economies  of  scale 
that  could  be  used  in  the  computations? 
Please  provide  data  that  supports  your 
answer. 

m.  What  are  the  unit  costs  for  general 
and  administrative  services?  Please 
provide  data  that  supports  your  answer. 

n.  What  are  the  unit  costs  for 
organizational  overhead?  Please  provide 
data  that  supports  your  answer. 

o.  What  is  me  average  cost  of  CMV 
accidents  involving  human  fetalities? 
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PiaaM  provide  data  that  tuppoits  your 
answor. 

p.  What  is  the  average  coet  of  CMV 
accidents  involving  only  bodily  injuries, 
excluding  fatalities?  Please  provide  data 
that  suppofts  vour  answer. 

q.  What  is  the  avwaga  cost  of  CMV 
acddents  involving  only  propeity 
damage?  Please  provide  data  that 
supports  your  answer. 

r.  What  is  the  average  coet  of  loat 
productivity  time  for  individuals 
injured  in  CMV  acddeats?  Please 
provide  data  that  supports  your  answer. 

s.  What  other  monetary 
considerations  should  ths  FHWA  use  in 
the  cost  and  benefit  analysis  of  the 
revised  HOS  regulatioas?  Please  provide 
data  that  supports  your  answer. 

DL  Rnlemalring  Aaalyaea  and  Notioae 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  fiar 
examination  in  FHWA  Docket  MC-06- 
28  at  the  above  address.  Comments 
received  after  the  comment  closing  date 
wiU  be  Bled  In  FHWA  Docket  MC-06- 
28  uxd  will  be  considered  to  the  extent 
practicable,  but  the  FHWA  may  issue  an 
NPRM  at  any  time  after  the  cloee  of  the 
comment  period.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  Qle,  in  the  docket,  relevant 
information  that  becomes  available  after 
the  comment  cloeing  date,  and 
interested  persons  would  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (BeguJatory 
Planning  and  Review)  and  DOT 
Regulatory  Poiicies  and  Procedures 

The  FHWA  has  determined  that  this 
doomient  may  contain  a  significant 
regulatory  action  under  Executive  Order 
12866.  It  is  a  significant  regulatory 
action  under  the  Department  of 
Transportation's  regulatory  poiicies  and 
procedures  because  this  action  has 
substantial  public  interest.  In  addition 
to  the  substantial  public  interest,  the 
HOS  regulations  impose  the  largest 
paperwork  burden  on  the  FHWA's 
regulated  industry.  Any  significant 
change  to  the  HOS  requirements,  or 
their  recordation  requirements,  will  also 
have  a  significant  impact  upon  the 
paperwork  burden  estimates. 

the  FHWA  does  not  know  what 
direction  this  rulemaking  will  take  or 
what  the  economic  impacts  of  any 
proposals  will  be  in  the  future.  The 
FHWA  does  not  expect  that  this 
rulemaking  will  be  inconsistent  with 
any  other  agency  actions  or  materially 
alter  the  budgetary  impact  of  any 
entitlements,  grants,  user  fees,  or  loan 
programs.  Evaluation  of  the  costs  of  this 


nilmnaking  actitm  cannot  be  determined 
at  this  time. 

RBguiatoey  Flex&Uity  Act 

To  meet  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612).  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities  and 
has  preliminarily  determined  that  this 
regulatoiy  action  wrlU  have  a  significant 
economic  impact  on  a  substantial 
ntunber  of  small  entities. 

Although  this  document  does  not 
include  any  specific  proposal  at  this 
time,  the  FHWA  believes  this  action 
will  lead  to  a  proposed  nde  that  will 
have  a  significant  ebonomic  impact  on 
a  substantial  number  of  small  motor 
cairlers.  The  FHWA  requests  small 
entities  to  comment  on  the  questions 
asked  in  this  advance  notice 
(specifically  the  questions  with  respect 
to  the  costs  and  benefits  of  compliance 
and  question  1 7  above),  so  that  the 
FHWA  may  accurately  determine  the 
economic  impacts  any  proposal  will 
have  on  the  small  entities. 

Executive  Order  12612  (Federalism 
Assessnwnt) 

This  action  has  been  analyzed  using 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
preliminarily  determined  that  this 
proposal  may  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment. 

Although  there  are  no  proposals  in 
this  dociunent,  any  futiue  proposals  are 
expected  to  preempt  State  laws  and 
regulations  with  respect  to  the  HOS  of 
interstate  motor  carriers  and  their 
drivers.  These  changes,  if  adopted, 
would  limit  the  policy  making 
discretion  of  the  States.  The  additional 
costs  or  burdens  that  the  FHWA  would 
'impose  upon  the  States  because  of  this 
action  would  be  generated  from  the 
requirement  that  the  States  incorporate 
these  future  proposed  changes  into  their 
safety  regulations  for  interstate 
operations.  The  FHWA  does  not  expect 
this  action  would  infringe  upon  the 
State's  ability  to  discharge  traditional 
State  governmental  functions  because 
interstate  commerce,  which  is  the 
subject  of  these  regulations  regarding 
interstate  operations,  has  traditionally 
been  governed  by  Federal  laws.  The 
FHWA  expects  that  it  would  require,  as 
a  condition  of  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP).  the  States 
to  adopt  these  regulations  for  intrastate 
safety  once  they  are  promulgated. 

In  compliance  witn  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104^,  109  Stat.  48),  the  FHWA  will  ask 
State  and  local  governments  to  comment 
upon  any  proposals  made  to  amend  the 


HOS  regulations  and  the  effiscts  the 
diaiaigBS  will  have  upon  the  various 
State  and  local  governments.  ' 

Executive  Otder  12372 
(bttergovemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
ccmsultatian  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Papenmtk  Reduction  Act 

Under  the  GMB  regulations.  5  CFR 
1320,  Controlling  Papmwork  Burdens  on 
the  Public  (1995).  the  FHWA  will  be 
required  to  estimate  the  burden  new 
regulations  impose  to  generate, 
maintain,  retain,  diacloee,  cr  provide 
infonnation  to  or  for  the  FHWA.  The 
FHWA  believes  that  this  rulemaking 
action  wiU  result  in  changes  that  wovild 
substantially  reduce  the  collection  of 
information  requirements  that  are 
currently  approved. 

On  January  25, 1994.  the  OMB 
approved  the  information  collection 
request  for  driver's  time  cards  under  49 
CFR  395.1(e).  It  was  assigned  OMB 
control  number  2125-0196.  The 
information  collection  request  estimates 
that  the  annual  coat  to  the  public  is 
$110,733,330.  This  is  based  upon 
11.073.333  houn  burdoi  for  ^ternative 
time  records  (motor  carriers  usually  and 
customarily  utilize  time  cards  or  time 
sheets  for  mis  purpose).  See  Table  2  for 
a  summary  of  this  information 
collection. 

On  February  23. 1995.  the  OMB 
approved  the  information  collection 
request  for  driver's  records  of  duty 
sUtus  under  49  CFR  395.8.  The  OMB 
assigned  control  number  2125-0016. 
This  information  collection  request 
estimates  an  annual  cost  to  the  public  of 
$399,798,455.  The  estimate  includes  an 
annual  time  burden  of  11.720,681  houra 
for  records  of  duty  status  and 
supporting  documents.  See  Table  2  for 
a  summary  of  this  information 
collection. 

Background  of  Past  OMB  Approvals 

OMB  Number:  2125-0016. 

Title:  Driver's  Record  of  Ihity  Status 
(RODS). 

Background:  Htle  49  U.S.C.  31502 
allows  the  Secretary  of  Transportation 
to  promulgate  regulations  which 
establish  maximum  houra  of  service  of 
employees  of  motw  carriere.  The 
Secretary  has  adopted  regulations  that 
reqtiire  information  to  be  recorded  in  a 
specified  mannor.  but  no  specific  form    • 
is  required.  The  FHWA  relations 
allow  motor  carriera  to  m^e  electronic 
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records  produced  through  the  use  of 
automatic  on-board  recording  devices, 
in  lieu  of  making  paper  records.  The 
FHWA  estincates  that  these  automatic 
on-board  recording  devices  substantially 
reduce,  by  as  much  as  90  percent,  the 
time  involved  in  preparing,  filing,  and 
storing  paper.  The  FHWA  believes  that 
the  use  of  automatic  on-board  recordera 
continues  to  be  imcommon  and  is  not 
likely  to  grow  significantly  based  upon 
the  cunent  regulations. 

The  RODS  must  be  maintained  with 
all  supporting  documents  for  a  period  of 
six  months  fiom  the  date  of  the  RODS. 

The  FHWA  believes  the  record 
keepii^  requirements  are  necessary  for 
motor  carriere  and  driven  to  properly 
monitor  their  compliance  wim  the  HOS 
regulations.  It  is  also  necessary  for 
Federal,  State,  and  local  officials  who 
are  charged  with  monitoring  and 
enforcing  the  HOS  regulations.  The  HOS 
regulations  are  allowed  by  statute  to 
promote  the  safe  operation  of  CMVs, 
and  the  FHWA  believes  this  record 
keeping  requirement  is  not 
unnecmsarily  duplicative  of 
information  that  would  otherwise  be 
reasonably  accessible  to  the  FHWA. 

Based  upon  improved  data  collection, 
the  FHWA's  1996  daU  indicates  there 
are  2.084.000  driven  and  390.000  motor 
carrien  in  interstate  commerce  that 
would  be  subject  to  the  HOS 
regulations,  llie  FHWA's  data  indicates 


that  70  percent  of  CMV  driven  opiate 
farther  than  100  air-miles  from  their 
normal  work  reporting  locaticm  and  30 
percent  are  eligible  to  use  the  100  air- 
mile  radius  exception  in  §  395.1(e). 

Recordkeepers:  Approximately 
1,452.000  CMV  driven. 

Average  Burden  per  Response:  2 
minutes  for  driver's  to  prepare  the  daily 
record  of  duty  status;  15  seconds  per 
record  for  motcv  cairien  to  audit  each 
record  of  duty  status:  and  5  seconds  per 
record  to  file  records  of  duty  status  and 
all  supporting  documents. 

Collection  of  Information  Frequency: 
RODS:  Every  day  of  the  year.  Two  or 
more  days  off  duty  may  be  kept  on  one 
record.  Supixirting  documents:  Every 
day  of  WOOL. 

Time  Records 

OMB  Numbar.  2125-0196. 

Title:  Time  Records. 

Background:  Title  49  U.S.C.  31502 
allows  the  Secretary  of  Transportation 
to  promulgate  regulations  which 
establish  maximum  houn  of  service  of 
employees  of  motor  carrien.  The 
Seoetary  has  adopted  regulations  that 
require  information  to  be  recorded  in  a 
specified  manner,  but  no  specific  form 
is  required.  The  regulations  allow  motor 
carrien  to  make  electronic  time  records, 
in  lieu  of  mwlring  paper  time  records. 

Recordkeepers:  632,000  CMV  driven 
or  their  motor  carrien. 


,  Average  Burden  per  Aesponse:  2 
miroitiw  per  time  card  per  day. 

Collection  cf  Infonnation  Freqaaicy: 
Every  day  of  work. 

Natittnal  Enviroiunental  Policy  Act 

The  agsncy  has  analysed  this  action 
for  the  purpoees  of  the  National 
Envinmmental  PoUcy  Act  of  1969  (42 
U.S.C  4321-4347)  and  has  detennined 
that  this  action  wUl  not  aftsct  the 
quahty  of  the  environment 

Reffilation  Identification  Ntunber 

A  regulation  identificatitm  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Centw  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  refarenoe  this  acticm  with 
the  Unified  Agenda. 

List  of  Snb^rts  in  46  CFR  Part  305 

Global  positioning  systems,  Highway 
safety.  Highways  and  roads.  Intemgeot 
Transportation  Systems.  Motor  carrien. 
Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

Issued  on:  October  29, 1990. 
Sodnsy  E.  Slalar, 
Federal  Highway  Adnunittrator. 


TABLE  2.— ESTNt4ATED  ANNUAL  RECORDKEEPING  BURDEN  (C 

Currently  approved) 

OMBoontrolNa 

Section 

Naof 
reoofdkeepers 

Annual  fre- 
quency per 
recordkeeping 

Total  annual 
records 

Hours  per  reo- 

Total  horn 

2129-0016— Expires  Feb.  28, 1998 

2126-0196-Expires  Mw.  31. 1997 

366.8  &  385.15 
395.1(e)  

1.864,587 
1,100.000 

200 
302 

372.917,400 
332.200,000 

0.0333 
0.0333 

14.798.033 
11.073.333 

Appendfac  to  Preamble  for  FHWA 
Docket  No.  MC-e6-28  WN  2125-AD 

A.  tasearch  Into  the  HOS  of  Priwrs 

Copies  of  all  rasearch  reports  mentioned 
below  are  included  in  the  FHWA  docket, 
numbar  MC-06-28,  and  will  be  available  far 
examination.  In  addition  to  onmments  and 
rasearch  raportt  racaived  in  respouse  to  tliis 
notice,  tlie  FHWA  will  also  continue  to  file 
in  the  docket  other  research  reports  that 
become  available  after  the  publication  of  this 
document  Interested  persons  should 
omtinue  to  examine  the  docket  far  new 
material. 

Prior  Research 

The  first  scientific  study  which  addressed 
the  HOS  of  U.S.  commercial  driven  was 
perfarmed  in  the  late  1930'8.  On  ^ril  25, 
1938,  the  ICC  requested  the  United  States 
Public  Heath  Service  (USPHS)  to  conduct  an 
investigation  into  the  problem  of  fatigue  and 
HOS  of  drivers  of  commercial  motor  vehicles 
operating  in  interstate  commerce.  See  Fatigue 


and  Hours  of  Service  of  Interstate  Tmdc 
Drivers,  U.S.  Public  Haalth  Service, 
Wasliington,  D.C,  Public  Health  Bulletin  No. 
265, 1941.  The  USPHS  found  that  "it  would 
*  *  *  appear  tliat  a  reasonable  limitaticm  of 
the  HOS  vrould,  at  tlie  very  least,  reduce  the 
number  of  driven  on  the  road  with  very  low 
functional  efficiency.  This,  it  might 
raaaonably  be  in&ned,  wrould  act  in  Vcm 
interest  of  highMray  aalaty."  AltluMigh  the  IOC 
indicated  the  need  for  further  study,  no 
further  smdy  was  undertaken  by  USPHS  or 
thelOC 

In  the  1970'>,  the  FHWA  and  iU  sister 
agency,  the  National  Highway  TiafBc  Safety 
Administration  (NHTSA),  conducted  three 
studies  which  investigBted  drivar 
perfonnance  and  fatigue.  "They  are  reported 
in: 

1.  William  Harris,  et  aL  Hiunan  Factors 
Research,  Inc.,  "A  Study  of  the  Relationslups 
Among  Fatigue,  HOS,  and  Safety  of 
Operations  of  Truck  and  Bus  Driven," 
(Springfield,  VA,  National  Technical 
Infaimation  Service.  1972.  (PB-213  963)). 


Ihe  genmal  fintlit^  of  the  study  indicated 
that    driver    perfcMrmanca    deterioratea, 
driver  alertness  {is  reflactad  in 
psychophysiological  arousal)  diminishes,  rest 
breaks  become  less  effective,  and  accident 
probability  inoeaaas.  all  writhin  the  1972  10- 
hour  daily  limitation  on  driving  time.  The 
study  also  amduded  that  the  situation 
would  likely  remain  as  long  as  driven  are 
rewarded  econcnnically  in  direct  {Hopwtion 
to  the  amount  of  time  spent  on  the  highway. 

2.  Mackie,  R.R.,  CHanlon, ).?.,  and 
McCauley  M.,  Human  Facton  Research,  Inc. 
"A  Study  of  Heet,  Noise,  and  Vibrati<»  in 
Relation  to  Driver  Perfarmanoe  and 
Physioiogica]  Sutus,"  December  1974.  This 
study  measured  the  stressful  effects  of  heet. 
noise,  and  vibration  on  the  phy»ological 
status,  feelings  of  alertness  and  fatigue,  and 
actual  driving  perfannanoe  of  automobife 
and  truck  drivers  under  raalistic  conditions. 
The  research  found  that  lieat  and  humidity 
between  80  and  85  degiees  Farenlieit 
WetBulb<;iobe-Temperatura  (WBGT)  index 
had  scMnewhat  adverse,  Iwt  Imb  dramatic. 
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•fhcta  on  driver  phyaiokigy  and  )mn\  of      , 
uoumI  for  profeMional  truck  drivm  tbaa 
DonprofBHional  driwn.  Th«  WBGT  ia  an 
index  reflecting  the  combined  efiacts  of  eir 
temperature,  air  velocity,  and  relative 
humiditv.  Tlw  study's  Ondlngs  also  indicated 
that  the  levels  of  fistigue  and  central  nervous 
system  arousal  experienced  by  drivers  wen 
not  systematically  diSsrent  fcr  the  diflerent 
noiae-vifantion  condition  encountered. 

3.  Mackie,  Robert  R..  and  Millar,  Jamas  C, 
Human  Factors  Research.  Inc.,  "BflBcU  of 
HOS  Regularity  of  Sdftdulas.  and  Cargo 
loading  on  Truck  and  Bus  Driver  Fatigue." 
(Sprin^ld.  VA,  National  Technical 
Infannetkm  Service,  1978  (FB-2«M)57)). 
The  study's  findings  indicated  18  main 

E>lnts.  including  that  (a)  Some  cumulative 
tigue  occurs  during  6  consecutive  days  of 
relay  operations,  but  time  of  day  strongly 
affects  bow  much  will  be  seen;  (b) 
participation  in  moderately  haevy  cargo 
loading  to  the  extant  engaged  in  by  many 
relay  truck  drivers  Increeses  the  severity  of 
'iiti|^  associated  writh  irregular  schedules; 
(c)  sleeper  driver  fatigue.  physiola[^cal  state, 
and  perfbcmanca  are  stroogly  alBscted  by 
Ikne  of  day;  (d)  bus  drivers  operating  on 
Inregular  achedulee  sufEsr  [peater  subjective 
ktlgue  and  physiological  strses  than  drivers 
on  a  raguiar  schedule;  and  (e)  the  ma)or 
prohlam  poeed  by  i/mguJar  oparaiioiu  is  that 
the  driver  must  at  some  time  drive  during 
thoee  hours  of  the  night  whan  circadian 
depressions  in  psychophysiological  arousal 
are  substantiaL 

The  U.S.  Army  Raeearch  bietitute  for  the 
Bahevioral  and  Social  Sciences'  "Prolonged 
Heevy  Vehicle  Driving  Perfaruiance:  BfBscts 
of  Unpredictable  Shift  Onset  and  Duration 
and  Cimvoy  Versus  Independent  Driving 
Conditions"  (September  1983,  Techniol 
Report  585)  found  that  the  etCscts  of 
prolonged  driving  depend  in  pert  on  when 
that  prohmgad  driving  takes  place,  rether 
than  simply  on  the  prolonged  driving's  ectual 
duration.  This  was  an  empirical,  field 
experiment  that  used  twelve  Army  truck 
drivers  in  experimental  trucks  in  a 
continuous  convoy  on  four  consecutive  days 
on  a  pre-selectad  300-mile  coute.  The  report 
notes  that  faelinas  of  bUgue.  overall,  did  not 
show  dramatic  (^angs  over  time,  although  a 
trend  was  noticed  in  the  pefiern  of 
pei&wiuanre  dateriontlon  toward  the  end  of 
the  lata  shift  for  drowsiness,  exhaustion,  and 
awareness-daydrsamlng-heilucinations.  The 
condusioa  was  that  it  is  the  timing,  and  not 
the  duration  of  the  late  shift,  that  makes 
driving  more  fatiguing. 

In  1985,  the  American  Automobile 
Association's  (AAA)  Foundation  for  Traffic 
Safaty  in  "A  Report  on  the  Determination 
and  Evaluation  of  the  Role  of  Fatigue  in 
Heevy  Tru€±  Accidents,"  examined  about 
250  accident  reports  of  heavy  truck  acddenta 
in  six  Western  State*.  The  study  looked 
specifically  at  the  driver's  pre-accident 
activities  and  attempted  to  determine 
whether  fatigue  was  a  primary  or  probeble 
cause  of  the  accident.  The  study  concluded 
that  fatigue  was  the  probeble  or  primary 
cause  of  4 1  %  of  those  heevy  truck  accidents. 

In  1987,  the  Congressional  Office  of 
Technology  Assessment's  (OTA)  report. 
"Gearing  Up  For  Safety,"  concluded  that 


aggrsscive  Fedaral  research  prapvms 
addreasing  fatigue  and  sleep  issues  and 
datmninlvg  their  role  in  track  acddanu 
should  be  top  priorities.  The  report  also 
concluded  that  the  FHWA  should  reexamine 
the  HOS  raguktioaa.  and  develop  revised 
■tandards  based  upon  currant  knowledge. 
This  seme  OTA  report  noted  that  in  the 
Insurance  butltuta  for  Ifigbway  Safety's 
"Sleeper  Berth  Use  as  tttdTPactar  far  Tractor^ 
Tralkr  Drivar  Fatality."  evahiatad  the 
aseoclatioo  of  sleeper  berth  use  in  two 
periods  and  tractor-trailer  driver  fataHtJes. 
The  studv  fcund  that  sleeper  berth  uae 
increeseo  the  risk  of  btallty  more  than 
twofold.  Night  driving  «res  also  found  to 
significantly  increase  th*  risk  of  truck  drivar 
btaUty. 

In  February  1988.  the  Insurance  Institute 
far  Highway  Safety  in  "Tractor-Trailer  Driver 
Fatality:  The  Role  of  Noooonaecutlve  Rest  In 
A  Sleeper  Berth."  revised  its  earlier  study  of 
the  aaaociation  of  sleeper  berth  uae  and 
tractor-trailer  driver  fetalltiae.  The  revieed 
study  found  thet  sleeper  berdi  use  increaeed 
the  risk  of  fatality  man  than  threefold,  not 
twofold  es  originelly  reported  to  Congress' 
OTA. 

In  June  1988.  the  AustraUa  Tmaoati  and 
Communications'  (ATQ  Federal  Offlce  of 
Rowi  Safety  in  "Drivar  Fatigue:  Concepts, 
MaMurament  and  Ctmt  Cbunteiuwauiaa" 
(Report  Na  CR  72)  reviewed  the  conoepts 
and  tbaoriee  dti«ctly  related  to  fat^ue.  the 
maasuremaot  of  fatigue,  and  factors 
oontributing.to  the  onset  and  devefopment  of 
fatigue.  Aleo  reviewed  wes  the  degiee  to 
which  fatigue  is  aeeodatad  vrlth  road  OMhae. 
countetmeeeures  having  potentlel  for 
offMtting  the  degrading  eflKU  of  fatigue  on 
ssfaty,  and  an  Identification  of  reeeerch 
issues  having  promiee  for  reducing  the  role 
of  fatigue  in  crashes. 

On  November  29-30, 1988,  the  FHWA 
sponsored  a  sympoaium  on  truck  and  bus 
dMver  fatigue.  Researchers  in  the  atee  of 
fatigue  and  data  collection  attended,  along 
with  motor  carrier  perticipants.  The  primary 
purpose  of  this  symposium  was  to  ictontlfy 
reeeerch  that  was  needed  in  the  aree  of  drivar 
fatigue. 

The  DOT,  in  "Transportation-Ralated  Sleep 
Reeeerch"  (Merch  1989),  reported  to  the 
Congress  about  the  Department's  actions  in 
reeaarching  sleep  end  its  effects  on 
transportation  safety.  The  report  gave  special 
emphasis  to  the  etfiorts  of  NHTSA  and  FHWA 
releted  to  the  truck  and  bua  industries.  The 
discussion  included  the  FHWA-sponsored 
symposium,  past  commercial  (Mver  fatigue- 
and  alertnese-releted  reeeerch,  and  future 
reeeerch  to  be  undertaken. 

The  Institut  National  da  Recherche  sur  lee 
Transportes  et  Leur  Securite's  (INRETS) 
report,  "Working  Conditions  of  Drivers  in 
Roed  Transport,"  (October  1989,  ACTES 
INRETS  No.  23)  presented  twelve  reeeerch 
discussion  abstracts  written  by  various 
reseerchers  bam  Canada,  France,  Germany. 
Ireland.  Sweden.  Netherlands,  and  the 
United  Kingdom  at  a  coofannca  in  Franca  on 
June  3  end  4, 1988.  Topics  included 
"Sleepiness  at  Work:  Meesurement  and 
Regulation,"  "Reviewing  Fatigue  and 
Driving."  "Disposition  of  Waiting  Time  and 
the  Waiting  Behaviour  of  Truck^vers," 


"Working  Houn  of  European  International 
Track-Driven,"  "Know-how  in  the 
Managamant  of  Woridng-Tlma  and  Safaty." 
"Medical  Survey  of  French  Tiwck-Drivers:  a 
Ones  eertirmsl  Study  of  the  Moet  Fkequent 
PMhologias."  "Problem-Study  of  the  Work  of 
Heavy-goods  Driven  in  Quebec:  Work 
Accomplished  end  Future  Proqiects."  end 
"Regulations  in  Seven  B.E.C  Countries 
CoDoamlng  Work  Duration  of  Long  Distance 
Lorry  Drivne."  "^ 

The  NTffl  published  a  study  in  February 
1990,  of  182  fatal-to-theOk«V-driver  heavy 
track  aoddanU  in  eight  States  resulting  in 
207  fatalities.  The  NTSB's  aoddent 
inveetigatlons  considered  the  presence  of 
fatigue,  alcohol  and  other  drugs,  and  medical 
facton  involved  in  tfaeee  accidents.  Fetlgue 
was  implicated  es  e  causal  factor  in  31 
percent  of  these  aoddents. 

The  ATCs  "NSW  (New  South  Wales) 
Heavy  Vehicle  C^ash  Study  Final  Technical 
Report"  (August  1990.  Report  No.  CR  92 
(FORS),  CR  5/90  (RSB))  conchided  that 
"heavy  vefUcIc  driver  fatigue  is  clearly  an 
im|wrtant  issue  *  *  *  in  et  least  14  percent 
of  (Austrellen)  heevy  vehicle  creshes."  The 
report  indicated  that  the  regulatfons  should 
raoQgnlxe  that  there  an  facton  other  than  fust 
the  period  of  time  et  the  wheel  of  the  heevy 
vehicle  that  era  important 

"nie  FHWA'f  "HOS  Study:  Report  to 
Conpeaa"  in  November  1990.  reported  on  the 
FHWA'sprogrees  in eddressing driver 
fatigue.  TIm  report  summariaed  prior 
reeeaoch.  discussed  facton  dut  bed  been 
Identified  with  the  onset  of  driver  fatigue, 
and  deecribed  the  FHWA'a  currant  reeeerch 
efluits 

Hie  Insurance  Institute  for  Highway 
Safaty's  "Who  Vioi^  Work  Hour  Ruler.  A 
Survey  of  Trector^Traller  Driven"  (Jenuary 
1992)  surveyed  long-haul  trector-bniiler 
driven  to  eetlmete  what  proportlwi  of  driven 
report  that  they  regularly  violate  the  HOS 
rules  and  to  idlentify  the  driven  meet  likely 
to  ooanmit  HOS  vloletlons.  The  survey  found 
that  almost  three-fourths  of  the  driven 
reepondlng  to  the  survey  vloleted  the  HOS 
rules.  About  two-thirds  of  the  driven 
reported  that  they  routinely  drive  or  work 
more  than  the  allowable  weekly  mmrfminri 
Tlie  survey  found  that  the  primary  impetus 
for  violating  the  HOS  rules  appeend  to  be 
economic  facton.  including  tight  delivery 
achedules  end  very  low  driver  — mingf  par 
mile  rates  (less  thui  30  cents  per  mile).  The 
study  reported  many  other  driver,  yah,  end 
vehicle  charecteristics  significantly 
associated  with  the  HOS  violator. 

The  ATCs  "Strategies  to  Combet  Fatigue  in 
the  Long  Distance  Road  Transport  Industry, 
Stage  1:  The  Industry  Perspective"  (May 
1992.  Report  Np.  CR  108)  reported  on  an 
effort  to  gather  information  about  the 
strategies  that  would  be  efiiactive  and 
precticel  in  reducing  driver  fatigue.  The 
study  involved  international  authorities  in 
the  arse  of  fatigue,  mayca  employer  and 
employee  organizations  in  Australia,  and  a 
qnestionnaire-besed  survey  of  driven  across 
Australia.  The  results  of  the  study  indicetad 
that  shorter  trips  and  greeter  flexibility  in 
organizing  the  trip,  reducing  driving  in  the 
eerly  houn  of  the  morning,  improving  roeds. 
seeing  schedules,  and  improving  loading  and 
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iinlnaHing  wen  all  fiscton  that  were  either 
relatad  to  lower  levela  of  fatigue  in  driven  or 
were  favored  by  them  ea  waya  of  managing 
their  fatigue. 

The  Upper  CsmX  Plaina  Transpartation 
Institute's  "Evaluation  of  the  Impact  of 
Chengas  in  the  Houn  of  Service  Regulations 
on  Efficiency,  Driven  and  Safaty"  (October 
1992)  surveyed  the  opinions  of  five  large  for- 
hire  motor  carrien  and  their  driven 
concerning  the  FHWA's  1992  proposed 
changa  to  the  HOS  regulations.  The  study 
disbuuted  3,500  survey  forms  to  theee  five 
motOT  carrien  which,  in  turn,  distributed  the 
forms  to  their  driven.  The  study  received  754 
surveys.  The  study  concluded  that  "[dlriven, 
carrins,  and  society  in  general  would  appear 
to  Kxpenaaoa  positive  net  gains  from  a 
change  in  the  cumulative  HOS  rules  from  the 
current  70-in-8  day  rule  to  a  24-hour  restart 
provision."  The  study  rep<»t  clearly 
indicated  that  the  siuvey  was  "in  no  way 
meant  to  be  repreeented  as  a  random 
sample." 

The  ATCs  "Strate^es  to  Combet  Fatigue  in 
the  Long  Distance  Road  Transport  Industry. 
The  Bus  end  Coech  Perspective"  Qune  1993, 
Report  No.  CR  122)  is  a  contimmtion  of  the 
May  1992  raport  discussed  above.  This  report 
focuses  upon  bus  and  motor  coach  driven 
(the  i»evious  report  discussed  only  truck 
driven).  It  also  repented  that  bus  and  motor 
coach  driven  typically  report  fatigue  before 
the  tenth  hour  of  woiiL.  and  most  commonly 
in  the  eerly  houn  of  the  morning. 

The  Murdoch  Univeraity  Institute  for 
Reeeerch  into  Safety  and  Transport's  "Driver 
bnpeirment  Fatigue  and  Driving  Simulation: 
Confaience  Programme  and  Proceedings" 
(September  16-17, 1993,  ISBN:  1  86308  014 
7)  reported  on  twenty  five  reeeerch  projects 
that  were  preeented  at  this  1993  conferwice. 
The  twenty^ve  reeeerch  pepen  are  included 
in  the  docket. 

The  Society  of  Automotive  Engineen, 
Ina's  "Chenging  Tracking  to  Match  A 
Changing  Woric  Force"  (November  1993,  SP- 
979)  included  pepen  on  fatigue  and  sleep 
defxivation,  as  well  es  labor  &Hce  trends  end 
an  overall  review  of  changes  that  should  take 
place.  In  "Driver  Fatigue  and  Long  Distance 
Thick  Driven:  Implications  for  Trucking 
Operations,"  the  author,  James  C  Miller  of 
Miller  Bigooomics,  discusses  scheduling  of 
over-the-roed.  commercial  trudung 
operations.  He  suggests  thet  driven  who' have 
wori^  shifts  thet  end  just  before  dawn,  should 
have  their  work-rest  cycle  eltered  to  allow 
mora  time  to  rest  during  the  24  houn  leading 
up  to  the  end  of  the  work  shift.  This 
edditional  period  of  time  to  rest  could  then 
be  split  between  additional  time  for 
cumulative  sleep  and  the  introduction  of 
time  for  a  nap.  In  Merrill  M.  Mitier'a  report 
on  "Sleep  Deprivation  and  Ita  Consequences 
for  Performance."  he  recommends  five 
things.  His  recommendations  include:  (a) 
Reccgnition  that  present  day  risks  due  to 
fatigue-related  humen  mtat  necessitete 
accurate  cost  accounting  of  himian  error 
accidents  and  effective  approachea  to  risk 
management;  (b)  round-the-clock  work 
schedules  must  be  biologically  compatible 
with  human  sleep  requirements;  (c)  driven 
who  transport  the  public  or  dangerous 
materials  should  be  tested  regulariy  for  their 


ability  to  stay  awake  on  the  job;  (d)  people 
with  alaq>  petbology  such  as  obstuctive  sleep 
apnea  and  naroolepcy  must  be  identified  and 
treeted;  end  (e)  the  Federal  government  must 
take  the  lead  in  fonnolating  new  hiring  and 
scheduling  guidellnM  that  do  not  place 
worken  et  jobe  and  on  achedules  far  which 
they  are  biologically  unsuited. 

'Hie  Univereity  of  Tennessee's  "Driver- 
Related  Facton  Involved  wlATruck 
Accidents"  Qanuary  1994,  STC  Project  No. 
23385-019)  study  found  that  fatigue  was  not 
specified  as  a  contributing  factor  in  accident 
reports,  but  that  truck  driven  reported  that 
fatigue  was  a  major  crash  cause. 

The  ATCs  "Strategies  to  Combat  Fatigue  in 
the  Long  Distance  Roed  Transport  Industry. 
Stage  2:  Evaluation  of  Alternative  Work 
Practices"  (September  1994,  Report  No.  CR 
144)  found  that  a  12  hour  trip  vras  fatiguing 
for  driven,  irrespective  of  sciiedule.  In 
particular,  drivihg  to  a  flexible  achedule, 
where  rest  was  taken  on  a  "needs"  besis 
rather  than  according  to  the  Ineaks  apecified 
in  current  (Australian)  regulations,  wss 
found  not  to  be  difiCarent  than  driving 
performance  in  driver-subjective  outcomes.  It 
also  did  not  appear  to  make  a  diSarence 
whether  the  trip  waa  "staged"  or  driven  by 
a  single  driver.  In  addition,  staged  trip 
driven  were  more  fatigued  at  the  beginning 
of  the  staged  trip,  compered  to  the  other  two 
trips  that  they  undertook,  and  remained  so  at 
the  end  of  these  trips.  The  study  concludes 
that  the  effiscts  of  sccumulated  at  chronic 
fatigue  may  ovenhadow  the  efiiacta  of  acute 
or  short-term  fatigue,  at  leest  within  a  12 
hour  trip. 

The  NTSB's  January  1995  publicaticm, 
"Facton  Hiat  Afiact  Fatigue  in  Heavy  Track 
Accidents."  PB95-917001.  NTSB/SS-95/01. 
examined  facton  believed  to  influence  driver 
fatigue.  Since  the  study  was  not  meant  to  be 
a  study  of  the  incidence  of  fatigoe,  the  NTSB 
specifically  selected  truck  accidents  that 
were  likely  to  include  fatigue-related 
accidents,  such  as  single-vehicle  accidents 
that  occured  et  night  Based  upon  its  review 
of  107  ecddents.  using  a  nmltivariate 
statistical  analysis  (a  multiple  discriminant 
analysis),  the  NTSB  found  the  most 
important  factcara  in  predicting  a  fatigue- 
related  accident  in  its  sample  to  be  the 
duration  of  the  driver's  last  sleep  period,  the 
total  houn  of  sleep  obtained  during  the  24 
houn  prior  to  the  accident,  and  split  sleep 
petterns. 

The  FHWA  has  also  placed  in  the  docket 
a  paper  entitled  "Management  of  Fatigue  in 
the  Roed  Transport  Industry"  which  wss 
distributed  by  tiie  Second  International 
Confaranoe  on  Fatigue  in  Transportation  at 
Fremantle,  Western  Australia  (February 
1996).  The  discussion  paper  states  that  "over 
the  fi^  two  days  of  the  conference, 
delegates  discussed  the  characteristics  of 
fatigued  driven  and  what  steps  could  be 
takm  to  measure  and  limit  fatigue  by 
Government,  the  transport  industry,  and  the 
cmimiunity  who  are  both  driven  and  clients 
of  the  transport  inchistry."  The  paper 
provides  recommendations  at  the  conclusion 
of  the  discussion  of  each  item. 

The  ATCs  "Strategies  to  Combat  Fatigue  in 
the  Long  Distance  Roed  Transport  Industry, 
Stage  2:  Evaluation  of  Two-up  Operations" 


(Deosmber  19e5.  Report  Na  CR  158)  siiggarts 
that  die  beet  strategy  to  managa  fatigue  on 
very  h»g  trip  may  be  die  jnmckus  use  of 
eflective  night  rest  in  cywnhinatioB  with  two- 
up  driving  The  study  used  a  raguiar  pee- 
selaclad  route.  The  route  typicaUy  took  100 
houn  to  complete  end  «ves  a  total  distance 
of  4.500  kikmatsra.  The  route  traveraed 
remote  zones.  The  report  ooodudes  that  the 
moet  eSsctive  improvements  in  rnimagii^g 
fatigue  must  take  into  eccount  the  overall 
won  practices,  including  activities  in  die 
past  week,  activities  before  driving  begins  as 
well  es  the  way  in  which  the  trip  is 
structured. 

Qinent  FHWA  Asseoic/i  in  JMation  to 
Fatigue  and  Alertness 

Driver  Fatigue  and  Alertnees  Study 

The  FHWA's  motor  carrier  reeeerch  and 
technology  program  has  undertaken  reeeerch 
into  driver  fatigue  and  loes  of  alertness.  The 
program  incorpontea  and  integratea 
phyaiological,  psychological,  and 
performance  teetijag  tec^okigies.  The 
reseerch  began  in  earnest  in  1989.  with  the 
award  of  the  baseline  "Driver  Fatigue  and 
Alertness  Study"  to  the  Essex  Corporation, 
Goleta.  California,  and  a  companion  study  of 
physiological  meesures  of  alertnees  ewarded 
to  the  Trucking  Reeeerch  Institute  (TRI)  of 
the  American  Tmcking  Associetions 
Foundation  in  199a  For  over  six  yean,  this 
massive  piece  of  research  has  encompeesed 
one  of  the  most  technologically  and 
logistically  complex  field  reeeerch  ecttvities 
concerning  CMV  driven  ever  conducted — in 
either  the  U.S.  or  the  world.  This  significant 
piece  of  reeeerch  forms  the  beeis  for  many  of 
the  following  human  factor  studies 
examining  driver  fatigue  end  alertness  that 
will  be  conducted  by  the  FHWA  in  the  yeen 
to  come. 

The  FHWA's  commercial  driver  fatigue 
and  alertness  eSbrt  is  being  coordinated  with 
the  NHTSA  and  with  other  DOT  operating 
administrations  that  support  releted  reseuch 
on  operator  alertness,  especially  the  Federal 
Aviation  Administration  (FAA)  and  the 
Federal  Railroad  Administration.  At  the  same 
time,  ongoing  interaction  with  the  various 
motor  carrier  industry  associations  and 
driven"  groups  continues.  These  include  the 
TRL  the  National  Private  Truck  Coimdl's 
Private  Fleet  Management  Institute  (PFMI). 
the  Owner-Operaton  Independent  Drivers' 
Assodetion  (OCHD.* ).  the  Independent  Track 
Driver's  Assodetion.  the  Internetional 
Brotherhood  of  Teemstera,  Transport  Canada, 
the  Private  Motor  Truck  Council  of  Canada, 
and  the  Canadian  Trucking  Association. 

In  1996,  the  FHWA  will  condude  the 
multi-year,  beseline  study  of  Driver  Fatigue 
and  Alertness.  It  has  been  accomplished  with 
the  significant  cooperation  of  five  research 
contracton,  two  governments  [U.S.  and 
Canada),  two  industry  associetions,  three 
participating  motor  carrien,  and  80 
professional  driven  and  their  management 
and  labor  representatives.  The  overall  intent 
of  this  reeeerch  has  been  to: 

1.  Provide  e  technically  sound  basis  for 
evaluating  the  current  HOS  requirements  for 
CMV  operatora;  end 

2.  Identify  potentially  effective 
countei meesures  for  redudng  fatigue  and 
increesing  driver  alertness. 
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Through  Um  afibrta  of  thw  varioua 
participants  and  Um  combinsd  acisntiiic 
■xpsftiM  tfaay  ofhr,  the  "Driver  Fatigue  and 
AluituaM  Study"  ha*  obtained  infotmatioa 
on  a  fafoad  range  of  intenvlated  item* 
involving  the  driver/vehicle  environment, 
■uchaa: 

1.  Driver  perfonnance  and  vehicle 
operating  paiametera: 

2.  Objective  and  nibjective  meaaurae  of 
driver  pcychological  and  physiological  state: 
and 

3.  The  vehicle  operating  environment  (e.g., 
cab  temperature  and  air  quality). 

The  TRI  has  participated  with  the  FHWA 
in  providing  assistance  to  help  collect, 
review,  and  analyze  physiological  data  from 
the  same  driver  test  subjects.  Additionally, 
the  TRI.  Transport  Canada,  and  the  Canadian 
Trucking  Research  Institute  have  provided 
financial  and  on-site  assistance  to  the  protect. 

During  the  test  phase,  data  were  collected 
through  driver  field  testing  for  four  difhient 
driving  and  operating  conditions.  A  set  of 
field  experiments,  designed  to  replicate  a 
range  of  carrier  operations,  performed  under 
real  world  conditions,  were  undertaken: 

1.  A  "baseline"  U.S.  operation,  consisting 
of  a  regular  da3rtime  schedule  of  10  hours  of 
driving: 

2.  An  "operational"  U.S.  schedule,  which 
saw  driving  start  and  end  at  different  times 
of  the  day  and  night.  This  schedule  wrss 
chosen  to  permit  the  assessment  of  s  varying 
schedule  set  to  maximize  distance  traveled, 
and  yet  adhere  to  the  10-hour  driving  limit 
and  8-hour  off-duty  requirement  now  in 
ef!isct; 

3.  A  13-hour  daytime  driving  schedule 
operated  in  Canada  which,  while  longer  than 
the  U.S.  regulations  oirrently  allow,  is 
permitted  in  certain  Canadiui  provinces.  The 
FHWA  was  interested  in  learning  if  this 
extended  schedule  may  promote  increased 
driver  alertness  by  lieeping  the  driver's  work 
and  rest  C3^1es  closer  to  a  24-hour  circadian 
time  table;  and 

4.  A  13-hour  nighttime  driving  schedule, 
again  undertaken  in  Canada,  to  aacartain  if 
extended  nighttime  driving,  while  on  a 
regular  schedule,  had  adverse  effiscts  upon 
driver  performance. 

Concurrent  with  this  study,  the  FHWA 
undertook,  in  early  1995,  a  survey  of  500 
drivers  to  assess  current  use,  and  to 
determine  potential  application  of  safe,  l^al, 
and  effective  fotigue-reducing  and  alertness- 
enhancing  countermeasures. 

The  study  was  the  most  comprehensive 
"operational"  study  ever  perfbnned  and 
benefitted  from  unprecedented  international 
partnerships  among  governments,  industry, 
and  research  communities.  The  study  has 
already  demonstrated  that  these  partnerships 
are  needed  to  develop  solutioas  to  the  {atigue 
and  alertness  problem. 

The  FHWA  anticipates  that  a  final  report 
of  the  "Driver  Fatigue  and  Alertness  Study" 
will  be  made  available  to  the  public  this 
autumn.  A  copy  of  the  final  report  %vill  be 
placed  in  the  public  doclcet  tvhen  it  is 
cranpleted. 

At  congressional  direction,  in  1991, 1992, 
and  1993,  the  FHWA  has  undertaken  a  series 
of  additional  studies  associated  with  driver 
fistigue.  These  research  efforts  are: 


1.  Longer  Combination  Vehicle  Driver 
Fatigue  and  Stress  Study; 

2.  Driver  Work  and  Rest  Needs  Study, 

3.  Intentate  Rest  Area  Availability  Study: 

4.  Obstructive  Sleep  Apnea  Study; 

5.  CamiMrcial  Driver  Fltnets-far^Duty 
Testing  Study;  and 

6.  Performance  of  Older  Cammerdal 
Drivers  Study. 

Longor  Combination  V^ide  Driver  Fatigue 
and  Stress  Study 

Section  4007  of  the  Intermodal  Suifcoa 
Transportation  Efficiency  Act  (ISTEA).  Pub. 
L  102-240. 105  Stat.  1914,  directed  the 
Department  to  perform  a  study  on  the 
poesible  effect  of  multiple-trailer 
combination  vehicle  (MTCV)  operations  on 
driver  stress  and  fiitigue.  Working  together 
with  the  Betteile  Human  Affairs  Reaeluch 
Center  and  the  Oregon  Trucking  Association, 
the  FHWA  and  the  NHTSA  directed  this  24- 
driver,  2,700  mile  study  that  used  specially 
equipped  and  loaded  single  and  triple-trailer 
combiaation  vehicles  under  controlled 
experimental  conditions.  Typical  operating 
conditions  wera  encountered  and  standard 
operating  practices  were  followed.  Tractors 
were  equipped  with  video  and  digital 
equi|}ment  to  gather  data  on  the  driven' 
performance  during  the  study. 

Test  drivers  answered  standardized 
questionnaires  concerning  their  perception  of 
stress  and  £itigue  during  the  driving  day.  In 
addition,  measurements  were  taken  of  the 
drivers'  physiological  responses,  mental 
processes  associated  with  driving  safisty  and 
performance,  and  driving  performance.  Of 
the  nineteen  measures  useid  In  the  study, 
only  two  produced  statistically  significant 
results.  These  were  a  measiue  of  perceived 
workload,  and  a  meesura  of  steering  wheel 
reverssls.  Interestingly,  only  the  drivers' 
subjective  perceptwn  of  increased  workload 
while  driving  MTCV's  suggested  that  such 
operations  might  result  in  increased  driver 
stress  and  fstigue. 

This  study  indicated  that  the  most 
Important  contributing  £sctor  in  predicting 
stress  or  Cstigue  is  the  driver.  Tolerance  of 
potentially  fetiguing  conditions  varies  a  great 
deel  among  pni^bssional  truck  driven.  The 
study  also  has  shown  that,  although  the 
nimiber  of  tiailere  attached  to  the  tractor  may 
influence  a  drivers'  subfectrws  estimate  of  his 
or  her  fatigue,  the  related  objective  measures 
of  pierformance  and  physiological  condibon 
registered  very  little,  if  any.  difference.  It 
appeara  that  vehicle  variations  alone  are  not 
significant  predicton  of  driver  fatigue  and 
stress  under  these  conditions  (e.g.,  driven, 
daytime  driving.  12  consecutive  houn  off- 
duty). 

Driver  Work  and  Best  Needs  Study 

This  study  is  designed  to  assess  the  «vork 
and  rest  neeids  of  CMV  driven.  Working  with 
the  Walter  Reed  Army  Institute  of  Research, 
the  FAA,  and  the  National  institutes  of 
Health  (NIH),  the  FHWA  seeks  to  determine 
driver  performance  and  physiological  and 
subjective  states  after  varying  amounts  of 
sleep.  This  study  is  using  faui  new  and 
different  technologies  to  develop  a  means  by 
which  alertness-related  [wifiMiminn*  can  be 
measured  and  driver  proficiency  predicted 


(Le.,  performance-besed  technology).  This 
study  is  proiected  to  be  completedin  late 
1997.  The  study  will  also  attempt  to 
determine  how  much  off-duty  time  is 
required  to  ensure  a  drivar  obtains  enough 
sleiep  to  be  sufiBciently  ra)uv«natad  to  safely 
operate  a  CMV. 

Interstate  Bast  Area  Availability  Study 

The  TRI  and  iu  subcontractora  studied  the 
adequacy  of  truck  parking  at  public  rest  areas 
on  the  Dwight  D.  Eisenhower  Intentate 
Highway  System  and  private  truc:k  stops 
adfaoent  to  tfaoee  highways.  States  were 
surveyed  about  paiUng  capacity  and 
restrictions  at  public  rest  areas.  The  research 
also  obeerved  trucken'  usage  of  public  and 
private  stop*  along  Interstate  Route  81, 
interviewed  CMV  driven,  and  surveyed 
motor  carrien  and  ftrivate  truck  stop 
operaton  about  the  perceived  need  far,  and 
availability  of.  Interstate  CMV  parking.  Based 
partly  upon  this  information,  aseeesments  of 
utilization  and  demand  for  public  and 
private  parking  spaces  for  CMVs  were  also 
tmdertaken.  A  final  report  on  the  study's 
findings  was  oomptetMl  in  May  1996. 

Obstructive  Sleep  Apnea  Study 

Working  with  the  TRI  and  the  Univenity 
of  Pennsylvania  Hospital,  the  FHWA  is 
responding  to  congressional  direction  to 
examine  the  problem  of  obstructive  sleep 
opnee  among  CMV  operaton.  The  overall 
goals  of  the  study  are  to: 

1.  Obtain  a  more  precise  estimate  of 
obstructive  sleep  apnea  based  upon  CMV 
operaton'  responses  to  a  questionnaire 
regarding  the  prevalence  of  sleep  apnea  in  a 
sample  of  CMV  driven  who  may  be  at  high 
risk  because  of  the  disorder,  and 

2.  Estimate  the  level  of  sleep  apnae  (i.e.. 
identify  a  threshold  of  apneetic  epiaodes 
during  sleep)  at  which  the  CMV  &van  may 
be  operating  while  impaired. 

First  identified  in  the  19M's,  obstructive 
sleep  apnea  has  been  recognized  as  a  major 
heelth  problem,  affecting  millions  of 
Americans.  The  prevalence  of  obstructive 
sleep  apnea  among  CMV  driven  may  be 
greater  than  the  four  percent  estimated  in  the 
general  male  population.  Truck,  driving  is 
largely  a  sedentary  occu(tetion  and.  therefore, 
conducive  to  obesity.  Obesity,  aking  with  age 
and  high  blood  pressure,  is  associated  with 
an  increased  risk  of  obstructive  sleep  apnea. 

Because  obstructive  sleep  apnea  is  a 
disorder  characterized  by  breathing 
cessations,  it  interrupts  restful  sleep. The 
quality  of  sleep  is  greatly  diminished  due  to 
frequent  awakenings.  Identified  as  a  leading 
cauae  of  excessive  daytime  sleepiness, 
obstructive  sleep  apnea  has  been  found  to 
greatly  increase  the  potential  far  accidents 
among  suffarers.  Thus,  it  poses  a  potentially 
significant  risk  to  driven  of  CMVs  and.  in 
turn,  the  motoring  public 

To  obtain  an  accurate  estimate  of  the 
prevalence  of  obstructive  sleep  apnea  amoi^ 
the  CMV  driver  population,  the  University  of 
Pennsylvania  Hoepital  first  conducted  a  pilot 
test  to  validate  a  queationnaire  using  200 
truck  driven  drawn  from  the  TRI's  list  of 
operaton.  Resulu  of  that  pilot  test,  obtained 
in  January  1995.  demonstrated  the  faasihility 
of  such  a  sampling  efiioit  in  obtainii^ 
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infarmatipn  about  apneetic  conditions  from 
the  CMV  drivii^  population.  During  1996,  a 
full-scale  sample  wrill  be  undertaken,  with 
results  provided  on  the  prevalence  of 
obstructive  sleep  apnea  among  the  CMV 
driving  population. 

Coaunercial  Drim  Fitness-fbr-Duty  Testing 
Study 

At  congressional  direction,  the  FHWA  also 
has  sought  to  identify  and  test  technologies, 
both  in-terminal  and  in-vehicle,  that  will 
detect  and  identify  a  driver  who  is  not  fit  for 
dufy.  An  initial  study,  begun  by  the  TRI  and 
its  partner  Systems  Technology,  Inc.  (STI)  in 
1993,  undertook  an  evaluation  of  the 
accuracy  and  reliabilify  of  four  fitness-for- 
dufy  poformance  tests.  The  research 
evaluated  the  testing  devices  to  determine 
their  efiiactiveness  at  motor  carrien' 
terminals,  and  also  sought  to  determine  if 
miniaturized  venions  of  the  equipment 
could  be  successfully  used  in-cab.  to  test 
driven  away  from  their  home  terminal. 

Data  were  collected  on  driven'  test  results, 
driver  and  motor  carrier  management 
acceptance  of  the  tasks,  the  effects  of 
tenninal  and  in-cab  environments  on  the 
hardware,  and  system  reliabilify  and 
maintainabilify.  The  conclusion  of  this  initial 
study  was  that  in-cab  testing  was  feasible. 
The  findings  of  the  study  also  recommended 
that,  for  a  motor  carrier's  program  to  work 
effectively,  testing  had  to  be  made 
mandatory,  and  the  motor  carrier  had  to 
permit  driven  foiling  the  test  to  stop  driving 
and  take  a  rest  without  penalfy. 

In  early  1995,  the  FHWA  entered  into  a 
second  phase  of  fitness-for-dufy  testing,  also 
with  the  TRI  and  STI.  More  frequent 
monitoring  of  driver  alertness  was  instituted. 
Using  a  second-generation  veraion  of  in- 
vehicle  testing  equipment  employed  in  the 
fint  generation's  effort,  the  TRI  and  its 
subcontractor  also  added  a  lane  tracking 
device  to  monitor  the  driver's  fitness-for- 
dufy.  Under  the  proposed  study  design,  a 
driver  using  this  device  must  &st  establish 
a  "baseline",  of  performance  that  documented 
his  or  her  own  abilify  to  keep  a  vehicle  in 
its  lane.  If  a  deviation  from  the  baseline  is 
detected,  the  driver  would  be  alerted.  If  the 
deviation  continues,  both  the  driver  and  the 
motor  carrier  would  be  notified.  The  test 
driver  then  would  be  required  to  stop  the 
vehicle  at  the  nearest  safe  location  and  take 
a  five  minute  test.  Depending  upon  the  test 
results,  the  driver  would  either  be  permitted 
to  continue  driving  or  be  required  to  sleep, 
or  nap,  before  continuing  to  drive. 

The  NHTSA  is  focusing  on  continuous 
monitoring  of  driven  in  its  research  on 
commercial  driver  fitness-for-dufy  testing. 
The  ultimate  goal  is  to  produce  a  practical 
vehicle-based  driver  alertness  monitor  for  use 
in  heavy  vehicles.  The  technologies 
employed  include  systems  to  evaluate  the 
driver's  steering  and  lane  tracking 
performance,  and  his  or  her 
psychophysiological  condition  (principally 
eye  activity).  A  contemporary  and 
complementary  fitness-for-dufy  study  to  the 
FHWA's  research,  the  Carnegie-Mellon 
Research  Institute  is  conducting  the 
NHTSA 's  research.  This  research  will  use 
several  equipment  prototypes  mounted  in 


t%vo  CMVs.  This  work  is  based  upon  previous 
driving  simulator  studies  at  the  Virginia 
Polytechnical  Institute  and  Sute  Univenify. 
It  will  produce  a  recommended  specification 
for  heavy  vehicle  driver  alertness  monitors, 
including  both  detection  algorithms  and 
appropriate  driver  warning  devices. 

Performance  of  Older  Commercial  Drivers 
Study 

In  1993,  the  Congress  directed  the  FHWA 
to  undertake  research  to  determine  the 
influence  of  age  on  CMV  driven' 
perfonnance.  Again  relying  on  the  services  of 
the  TRI  and  subcontracton,  the  study 
investigated  15  human  perceptual,  cognitive, 
and  psychomotor  abilities.  Age.  by  itself,  was 
not  fotmd  to  be  a  significant  predictor  of 
driving  performance.  Nevertheless,  older 
CMV  driven  (defined  in  this  study  as  50 
yeere  or  older)  are  more  likely  to  demonstrate 
age-related  perceptual,  cognitive,  and 
psychomotor  impairments  which  directly 
influence  driving  performance.  However, 
their  performance  was  improved  after  they 
had  taken  training. 

B.  Future  FHWA  Raaearch  Envisioned 

A  niunber  of  new  research  projects  are 
planned  for  1996  and  beyond  that  will 
evaluate  driver  performance  and  needs.  A 
number  of  these  will  be  undertaken  in 
response  to  congressional  recommendation 
and  direction.  Topics  include: 

a.  Assessment  of  Technological 
Interventions; 

b.  Impect  of  Loading  and  Unloading 
Commercial  Vehicles  on  Driver  Fatigue  and 
Alertness; 

c.  Driven  Engaged  in  LocaL'Shprt  Haul 
Operations: 

d.  Sleepn  Berth  Use  and  Fatigue; 

e.  Shipper  and  Consignee  Involvement  in 
Driver  HOS  Violations; 

£.  Scheduling  Practices; 

g.  Driver  Proficiency  and  Wellness;  and 

h.  Crash  Investigation  Project. 

Assessment  of  Technological  Interventions 

In  1996,  the  FHWA,  in  cooperation  with 
the  TRI,  will  begin  an  assessment  of  the  most 
promising  technological  interventions  and 
other  countermeas\ires  identified  in  the 
Driver  Fatigue  and  Alertness  Study  and  other 
research.  Individual  interventions  and 
countermeasures  wrill  be  field-tested  and 
evaluated  in  terms  of  their  feasibilify  and 
cost-effectiveness.  Also  with  the  TRI,  the 
FHWA  will  develop,  evaluate,  and 
disseminate  educational  and  training 
programs  targeted  at  CMV  driven, 
dispatchera.  risk  managen,  and  shippere. 
Current  knowledge  about  fatigue  and 
effective  countermeasures,  including  ways 
CMV  driven  can  recognize  impending 
drowsiness,  will  be  explained. 

Impact  of  Loading  and  Unloading 
Commercial  Vehicles  on  Driver  Fatigue  and 
Alertness 

In  1978,  Human  Facton  Research, 
Incorporated  (now  Essex  Corporation) 
conducted  a  study  for  the  NHTSA  which 
included  a  limited  assessment  of  the 
influence  of  driver  fatigue  on  cargo  loading 
and  unloading.  Using  a  simulated  loading 
task,  the  study  sought  to  determine  if  cargo 


loading  either  enhanced  or  reduced  the  CMV 
driver's  akrtness.  The  results  indicated 
mixed  effects  on  the  driver's  subjecthre 
feelings,  physiological  status,  and 
perfonnance.  It  appeared  toiBsearchen  that 
petfanning  the  kMdiiig  task  had  "tame 
beneficial  activating  effects  that  persisted  for 
much  of  the  driving  stint,  espadalfy  during 
late  night/early  morning  trips."  Yet  ^  final 
report  also  found  "considerably  greatar 
incidence  of  'critical  incidents'  involving 
sleepiness  or  lack  of  attention  for  driven  who 
engaged  in  moderate  work." 

T>ie  limited  1978  assessment  left 
unresolved  the  issue  of  whether  substantial 
periods  of  loading  and  unloading  a  CMV 
would  introduce  or  exacerbate  fetigue  to  such 
an  extent  that  driving  would  be  impacted. 
The  FHWA  has  for  many  yean  desired  to 
further  assess  the  effects  of  this  simulated 
loading  task,  in  particular  on  long-distance, 
overthe-road  operaton  engaged  in  intentate 
commerce.  The  FHWA  has  deferred  action  on 
this  important  effort  in  order  to  first  complete 
the  multi-year  "Driver  Fatigue  and  Alertness 
Study"  and,  thus,  be  able  to  employ  driver 
assessment  technologies  validated  in  that 
study  in  the  evaluation  of  the  impact  of 
loading  and  unloading.  In  1996,  in  response 
to  congressional  direction,  the  FHWA  is 
initiating  a  study  of  this  frequent  work 
requirement. 

As  currently  proposed,  the  study  will  be 
undertaken  in  two  phases.  The  first  phase, 
carried  out  in  cooperation  «vith  the  TRI  and 
the  PFMI,  will  undertake  a  critical  literatun 
review  which:  (1)  Concentrates  on  the  effects 
of  physical  activity  on  alertness,  fetigue,  and 
performance;  (2)  identifies  critical  variables 
for  field  study;  and  (3)  identifies  appropriate 
measures  and  measurement  technology.  The 
FHWA  believes  it  is  important  to  understand, 
from  the  motor  carrier  industry  penpactive, 
what  actual  physical  requirements  are  being 
imposed  on  driven  by  representative  types  of 
cargo  being  transported.  Once  these  activities 
are  completed,  a  second  phase  of  study  will 
assess  the  actual  physical  demands  imposed 
in  performing  loading  and  unloading  tasks  l>y 
examining  an  appropriate  industry  segment 
and  its  work  schedule.  This  second  phase 
will  include  the  collection  of  on-the-road 
measurements  of  driver  alertness,  fatigue, 
and  performance.  The  second  phase  will 
provide  a  report  that  analyzes  the 
relationship  between  the  loading/unloading 
requirement  and  fetigue. 

Drivers  Engaged  in  Local/Short-Haul 
Operations 

The  local/short-haul  operations  segment  of 
the  motor  canier  industry  engages  in  work 
practices  which  distinguish  it  from  the  long- 
haul,  over-the-road  intentate  operation. 
Chiefly,  these  practices  are  characterized  by 
pick-up  and  delivery  activities  which  result 
in  the  vehicle  operator  engaging  in  non- 
driving  activities  (e.g.,  package  pick-up  and 
delivery)  which  consume  a  significant 
portion  of  the  driver's  work  day.  This  type 
of  CMV  driving  was  originally  intended  to  be 
included  in  the  baseline  "Driver  Fatigue  and 
Alertness  Study"  begun  in  1989.  It  had  to  be 
postponed  due  to  financial  constraints  and 
the  need  to  focus  resources  on  the  significant 
data  analysis  activity  required  by  the  over- 
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the-road  portion  of  the  study.  In  fiscal  year 
1996,  in  response  to  congressional  direction, 
the  FHWA  plaiis  to  award  a  contract  for  a 
study  focusing  on  driver  fatigue  in  local/ 
short-haul  operations.  The  planned  study 
will  employ  both  direct  obftsrvation  (i.e., 
instrumented  vehicle  studies)  and  driver 
interviews  and  focus  groups.  These  will  help 
to  determine  the  role  played  by  fatigue  and 
related  factors  in  driver  errors  and  incidents 
involving  local/short-haul  truck  operations. 
In  addition,  the  study  will:  (l)  Analyze  crash 
statistics  involving  (hiver  btigue  and  related 
fKtors  as  principal  or  contributing  causes  of 
local/short-haul  commercial  vehicle  crashes; 
and  (2)  investigate  a  sample  of  crashes  to 
obtain  more  in-depth  crash  causation  data. 
The  study  will  also  compare  locaiyshort-haul 
to  long-haul  operations  in  terms  of  driver 
fatigue,  associated  safety  concerns,  and  the 
overall  safaty  picture. 

Sleeper  Berth  Fatigue 

In  its  limited  1978  study.  Human  Factors 
Research,  Incorporated,  assessed  the  impact 
of  sleeper  berth  use.  That  study  indicated 
that  CMV  drivers  who  rely  upon  sleeper 
berths  for  rest  demonstrated  performance 
effects  of  sleep  degradation,  such  as  lower 
scores  on  hand-eye  coordination  tests  and  a 
higher  incidence  of  lane  drifting  and 
drowsiness.  The  FHWA  intends  to  award  a 
study,  in  1996,  that  will  assess  the  impact  of 
sleeper  berth  use  upon  the  level  of  driver 
alertness.  The  study  would  assess  the  quality 
of  rest  achieved  while  the  vehicle  is  both 
stationary  and  in  motion.  Because  sleeper 
berth  users  tend  to  of>erate  on  irregular 
schedules,  the  FHWA  would  like  to  include 
in  the  research  an  evaluation  of  the  effects  of 
irregular  schedules  and  sleeper  berth  use. 

Shipper  and  Consignee  Involvement  in  Driver 
HOS  Violations 

The  Senate  Report  to  the  1996  Department 
of  Transportation  and  Related  Agencies 
Appropriations  Act  called  upon  the  FHWA  to 
"sign  a  contract  before  November  1, 1995,  to 
conduct  research  to  determine  the  scope. 


nature,  and  extant  of  shippw  involvament  in 
noncompliance  with  the  safsty  regulations" 
(S.  Rep.  Na  126, 104th  Cong.,  1st  Sesa.97 
(1995)).  This  yeer,  the  FHWA  has  undertaken 
both  contractual  and  in-houae  tasks  to  satisfy 
this  requirement  The  FHWA  has  engaged 
Calspan  Corporation  to  ludertake  a  series  of 
focus  group  sesskuu  and  in-depth 
interviews.  This  undertaking  %irill  generate 
qualitative  data  about  the  state  of  shipper 
(and  consignee)  demands  on  die  motor 
carrier  industry  and  its  drivers.  ConcuRent 
with  this  effort,  the  FHWA  will  seek  to 
identify  and  analyze  existing  data  that  may 
help  define  the  scope  of  the  iMt)blem, 
pinpoint  bctors  that  appear  to  be  related  to 
driver  violations  of  the  HOS  regulations,  and 
eliminate  others  which  do  not  appear  to  be 
correlated.  Subaequent  tasks  still  remain  to 
be  determined,  with  their  selection  and 
design  to  be  linked,  in  pert,  to  initial 
findings.  The  FHWA  may  decide  to  test 
specific  segments  of  the  motor  carrier 
industry  where  evidence  indicates,  for 
example,  that  time-sensitive  deliveries  are 
the  norm  and  pressure  from  shippers  and 
consignees  may  tend  to  be  greater  than  the 
norm. 

The  FHWA  envisions  that  this  study  will 
indicate  some  important  safety  issues,  and  is 
prepared  to  work  with  the  Congress  and 
various  industry  groups  toward  their 
resolution.  Such  resolution  might  involve  a 
determination  of  effective  enforcement  and 
educational  activities  that  would  help  to 
reduce  any  misunderstanding  about  the 
critical  need  for  driver  compliance  with  the 
HOS  rules. 

Scheduling  Practices 

Concurrent  with  the  shipper  study,  the 
FHWA,  in  1996,  will  also  begin  surveying  a 
variety  of  CMV  drivers,  motor  carriers,  and 
shippers  to  determine  the  prevalence  of 
various  shipping  and  scheduling  practices, 
associated  driving  schedules,  and  possible 
effects  of  fatigue.  This  work  will  be 
undertaken  in  cooperation  with  the  TRI  and 
the  PFMI.  A  prop<Med  outcome  of  this 


reeauch  would  be  a  syn^Msium  of 
recognized  axptatt  in  shift  work,  traffic 
management,  trucking  operations,  and 
trucking  safafy,  convened  to  review  the 
sumy  findings  and  make  q>im>priate 
recmnmendations  for  safer  operations. 

Driver  Proficiency  and  WMness 

As  the  current  decade  draws  to  a  close,  the 
FHWA  plans  to  expand  its  efforts  on  behalf 
of  the  CMV  driver  beyond  the  traditional 
areas  of  fatigue  detection  and  prevention. 
The  demandfbr  fast,  efficient  passenger  and 
cargo  delivery  is  placing  increasing  pressures 
upon  drivers.  This  is  rnnilting  not  only  in 
immediate  performance  decrement,  but  also 
long-term  stress.  ConsequenUy,  our  efforts  to 
counteract  fatigue  and  stress  must  not  only 
continue  but  be  expanded  to  promote  the 
creation  of  positive  models  of  driver  wellness 
and  ptroficiency.  At  this  stage,  the  FHWA 
believes  that  non-regulatory  approaches 
being  developed  by  the  National  Motor 
Carrier  Advisory  Committee's  Subcommittee 
on  Drivers,  the  PFMI,  and  the  OOIDA,  such 
as  education,  could  be  the  key  to  the  success 
of  this  effort.  Such  wellness  education  might 
address  such  lifesfyle  issues  as  nutrition, 
exercise,  and,  of  course,  sleep. 

Crash  Investigation  Project 

This  project,  planned  to  begin  in  1996,  will 
compile  a  database  of  in-depth  crash 
investigation  reports  from  the  various  States 
and  other  sources  in  order  to  determine  the 
contributing  factors,  causes,  fault,  or  reasons 
for  truck  and  bus  crashes.  This  CMV  crash 
causation  study  is  intended  to  employ  a 
comprehensive  classification  of  crash  causes 
(including  drowsiness/fstigue  as  well  as 
other  forms  of  driver  inattention)  and  a 
broad,  representative  sample  of  CMV  crashes. 
The  FHWA  regards  these  as  critical 
methodological  elements  in  any  valid  study 
of  CMV  crash  causation. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Pan  28 
[CQ0  9»-04«] 
RIN2115-nAF3S 

Commercial  Fishing  industry  Vassal 
Regulations 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Interim  Rule  with  request  for 

comments 

SUMMARY:  This  interim  rule  adopts 
requirements  for  safety  equipment  and 
vessel  operating  procedures  on 
commercial  fishing  industry  vessels. 
The  Coast  Guard  is  issuing  these 
regulations  to  improve  the  overall  safety 
of  US.  Commercial  Fishing  Industry 
Vessels  pursuant  to  the  Commercial 
Fishing  Industry  Vessel  Safety  Act  of 
1988  and  to  make  several  technical 
corrections. 

DATES:  This  interim  rule  is  effective  on 
February  3.  1997,  except  for  §  28.120  on 
survival  craft  which  is  effective  May  5. 
1997.  Written  comments  must  be 
received  on  or  before  December  20, 
1996 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  ofTice  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  room  3406, 
Washington.  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Commander  Mark  D.  Bobal.  Project 
Manager.  G-MSO-2.  telephone  (202) 
267-0836. 

SUPPLEMENTARY  INFORMATK3N: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  88-079a)  and  the  specific  section 
of  this  rule  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8  by  11 
inches,  suitable  for  copying  and 
electronic  filing.  Persons  desiring  an 
acknowledgment  that  their  comments 
were  received  should  include  a  self- 
addressed  stamped  postcard  or 
envelope. 


The  Coast  Guard  plans  no  public 
meetings.  Persons  may  request  a  public 
meeting  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial  If  local  presentations  will  aid 
this  rulemaking,  the  Coast  Guard  will 
hold  a  public  meeting  at  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Regulatory  History 

Commercial  Fishing  Industry  Vessel 
Safety  Act  of  1988 

On  September  9,  1988.  title  46,  United 
States  Code,  was  amended  in  chapter  45 
(Uninspected  Commercial  Fishing 
Industry  Vessels,  sections  4501  through 
4508)  by  the  Commercial  Fishing 
Industry  Vessel  Safety  Act  of  1988,  Pub. 
L.  100-424  {'the  Act").  The  Act  requires 
the  Secretary  of  Transportation  to 
prescribe  regulations  for  safety 
equipment  and  vessel  operating 
procedures  on  commercial  fishing 
industry  vessels.  The  Secretary  further 
delegated  the  authority  to  regulate 
commercial  fishing  vessel  to  the 
Commandant  of  the  Coast  Guard.  This 
rulemaking  was  initiated  to  implement 
certain  provisions  of  the  Act.  Tnis 
rulemaking  project  does  not  include 
requirements  pertaining  to  immersion 
suits  (found  in  CGD  88-079c.  Notice  of 
Proposed  Rulemaking  dated  May  20, 
1993)  or  vessel  stability;  these 
provisions  will  be  included  in  future 
rulemaking. 

Advance  Notice  of  Proposed 
Rulemaking  (ANPRM) 

An  ANPRM  was  published  in  the 
Federal  Register  on  December  29, 1988 
(53  FR  52735).  addressing  potential 
requirements  for  uninspected  fishing, 
fish  processing,  and  fish  tender  vessels. 
In  response  to  this  ANPRM.  nearly  200 
comment  letters  were  received  and 
considered  in  developing  the  Notice  of 
Proposed  Rulemaking. 

Notice  of  Proposed  Rulemaking  (NPRM) 

On  April  19. 1990.  the  Coast  Guard 
published  a  NPRM  in  the  Federal 
Register  (55  FR  14924).  addressing 
proposed  requirements  for  uninspected 
fishing,  fish  processing,  and  fish  tender 
vessels.  In  response  to  the  NPRM,  the 
Coast  Guard  received  500  comments.  On 
August  14. 1991,  in  order  to  expedite 
the  regulation  package  for  conunerdal 
fishing  industry  vessels,  the  Coast 
Guard  pubUshed  a  final  rule. 

Final  Rule  (FR) 

A  final  rule  entitled  "Commercial 
Fishing  Industry  Vessel  Regulations" 
was  published  in  the  Fadenl  Register 


(56  FR  40364).  These  regulations  are  for 
U.S.  documented  or  state  numbered 
uninspected  fishing,  fish  processing  and 
fish  tender  vessel  to  implement 
provision  of  the  Commercial  Fishing 
Industry  Vessel  Safety  Act  of  1988.  The 
final  rule  indicated  that  the  below  Usted 
controversial  topics  would  be  the 
subject  of  a  subsequent  supplemental 
notice  of  proposed  rulemaking 
(SNPRM). 

Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM) 

On  October  27, 1992.  the  Coast  Guard 
published  a  SNPRM  in  the  Federal 
Register  (57  re  48670).  The 
controversial  topics  addressed  in  the 
SNPRM  included  the  Aleutian  Trade 
Act  of  1990  (Pub.  L  101-595);  stability 
for  fishing  vessels  less  than  79  feet  in 
length:  administration  of  exemptions 
authorized  by  46  U.S.C.  4506; 
termination  of  unsafe  operations: 
requirements  for  survival  craft  on 
fishing  vessels  with  3  or  fewer 
individuals  on  board  operating  within 
12  miles  of  the  coastline  and  outside  the 
boundary  line;  and  acceptance  criteria 
for  instructors  and  course  curricula, 

This  interim  rule  adopts  the  SNPRM 
with  some  changes.  It  does  not  include 
the  provisions  relating  to  the  Aleutian 
Trade  Act,  and  stability  for  fishing 
vessels  less  than  79  feet  in  length. 

On  October  24, 1995.  the  Coast  Guard 
published  a  final  rule  relating  only  to 
the  Aleutian  Trade  Act  (60  FR  54441). 

Currently,  the  Coast  Guard  is  working 
with  the  Commercial  Fishing  Industry 
Vessel  Advisory  Committee  to  finalize 
the  stability  section  for  vessels  less  than 
79  feet  in  length  which  was  included  in 
the  SNPRM.  The  Coast  Guard  received 
comments  that  this  section  was  too 
confusing,  too  costly,  and  did  not 
address  the  real  causes  of  vessel  losses. 
The  comments  suggested  that  the 
majority  of  problems  encountered  by 
commercial  fishing  vessels  were  not 
caused  by  instabiUty,  but  by 
uncontrolled  flooding  which  then 
resulted  in  vessel  instabiUty.  Therefore, 
the  stability  section  of  the  SNPRM  is 
being  held  in  abeyance  until  further 
notice. 

Discnsaion  of  Commenta  and  Ghanges 

In  response  to  the  SNPRM,  the  Coast 
Guard  received  794  comments  during 
the  120-day  comment  period.  The  major 
concern  expressed  during  the  comment 
period  pertained  to  proposed  survival 
craft  requirements.  Over  400  conunents 
were  opposed  to  the  proposed 
requirements.  The  Coast  Guard  received 
326  comments  opposing  the  stability 
criteria  as  written,  while  only  five 
comments  supported  the  stability 
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criteria.  Other  letters  expressed 
agraement  or  comment  on  the  other 
topics. 

Of  those  comments  for  which  the 
source  could  be  positively  identified. 
464  were  from  commercial  fishermen, 
63  from  companies  directly  related  to 
the  fishing  industry.  62  from  the  general 
public.  50  from  organizations  or 
associations  representing  groups  of 
individuals  such  as  fishnmen  or  vessel 
owners  who  are  involved  in  the  fishing 
indtistry,  28  from  manufacturers  of 
safety  eqiupment  to  which  this  chapter 
applies,  and  18  from  naval  architects. 
Several  comments  were  received  from 
shipyards,  government  agencies, 
insurers  of  commercial  fishing  vessels, 
and  equipment  suppliers. 

The  Coast  Guard  considered  existing 
relevant  international  standards  for 
commercial  fishing  vessels  throughout 
the  development  of  this  rule. 
Regulations  1/3  of  the  International 
Convention  fat  the  Safety  of  Life  at  Sea. 
(SOLAS),  exempts  fishing  vessels. 
HoM^ever.  in  order  to  meet  the  demands 
of  the  moiicet  place,  and  in  anticipation 
of  the  Coast  Guard  rulemaking  to  make 
Ocean  and  Limited  Service  liferafts 
obeolete  (59  FR  52590;  October  18, 
1994).  manufacturers  have  almost 
entirely  shifted  their  production  to 
SOLAS  A  and  SOLAS  B  lifinrafts  to 
promote  manufacturing  efficiency. 
These  SOLAS  A  and  SOLAS  B  liferafts 
are  the  same  liferafts  required  for 
inspected  vessels  imder  Subchapter  W 
(61  FR  25272;  May  20. 1996)  and  do  not 
exceed  the  prescribed  intamational 
standards  for  such  liferafts. 

The  Coast  Guard  also  reviewed  other 
international  standards  concerning 
fishing  vessels  that  are  proposed  but  not 
yet  ratified  by  the  International 
Maritime  Organization.  The  regulations 
do  not  establish  requirements  in  excess 
of  those  found  in  the  Torremolinos 
International  Convention  far  the  Safety 
of  Fishing  Vessels  dealing  with  the 
construction  and  equipment  standards, 
and  the  International  Convention  on 
Standards  of  Training.  Certification  and 
Watchkeeping  for  Fishing  Vesseb. 
(STCW-F). 

The  following  discussion  sununarizes 
the  comments  and  explains  substantive 
changes  made  to  the  SNPRM  in 
response  to  the  comments.  Comments 
an  categorized  by  the  specific  section  of 
the  CFR  to  \i^di  they  apply.  In 
addition  to  these  changes,  editorial 
changes  have  been  made  to  clarify  the 
rule  or  standardize  terminology.  The 
following  sections  have  changes  that  are 
purely  editorial:  28.80(a)(2).  28.120(h), 
28.225(3)  (i)  and  (ii),  28.320(b)(1). 
28.380(j)  and  28.555  (c)  and  (d). 


1.  Section  28.50  Definitions.  The 
terms  "Alcohol  amcmtration",  "Coast 
Guard  Boarding  Officer"  and  "District 
Commander",  idthough  appearing  in  33 
CFR  95.010.  33  CFR  177.03  and  46  CFR 
1.01-05(b)  respectively,  are  defined  here 
for  the  public's  clarification  and 
convenience.  Hie  definition  of 
"Coastline"  found  in  this  section  is 
taken  from  33  CFR  2.05-10.  territorial 
Sea  Baseline.  The  tenn  "Especially 
hazardous  condition"  is  added  as  a 
residt  of  the  new  28.65,  vrbich  addresses 
termination  of  tmsafe  operations.  The 
terms  "Auxiliary  Craft".  "Buoyant 
Apparatus",  "Coastal  Service  Pack", 
"Equipment  Pack",  "Inflatable  Lifaraft". 
"Inflatable  Buoyant  Apparatus", 
"Lifeboat"  and  "Liferaft"  are  defined  for 
28.120.  The  terms  "Fishing  Vessel  Drill 
Conductor"  and  "Fishing  Vessel  Safety 
Instructor"  have  been  added  due  to  the 
new  28.275,  which  addresses 
acceptance  criteria  for  inatructon  and 
course  curricula. 

2.  Section  28.60  Exemption  Letter. 
This  section  addresses  exemptions 
authorized  under  section  4506  of  the 
Commercial  Fishing  Industry  Vessel 
Safety  Act  (46  U.S.C  4501^508).  The 
Act  provides  for  exemptions  in  section 
4506(a)  when  good  cause  exists  for 
granting  an  exemption  and  when  the 
safety  of  the  vessel  and  those  on  board 
will  not  be  adversely  affected.  While 
Congress  provided  for  exemptions,  the 
intent  was  not  to  reduce  the  Act's  safety 
eqidpment  and  operating  provisions. 

The  SNPRW  would  have  allowed 
each  District  Commander  to  handle 
specific  exemption  requests  under  46 
U.S.C.  4506.  However,  the  Coast  Guard 
determined  that  many  vessels  transit 
bet%i(een  Districts  and  that  localized 
exemptions  coidd  create  confusion  and 
incoEgistencies  in  granting  of  the 
exemption.  As  a  rrault,  exemptions  will 
be  granted  by  the  Commandant,  acting 
through  the  Chief  of  the  Compliance 
Office  (G-MOC).  However,  the 
exemption  requests  will  be  submitted  in 
writing  via  the  cognizant  District 
OtTHTnwnder 

All  requests  will  be  reviewed  by  the 
District  Commander  and  forwarded  with 
the  recommendation  to  Commandant 
(G-MOC),  prior  to  the  issuance  of  an 
exemption.  This  will  allow  District 
Commanders,  who  are  most  fnTniHAr 
vdth  area  conditions  and  hazards,  to 
fully  evaluate  the  acceptability  of  a 
particular  exemption  request  If  granted 
by  Commandant  (G-MOC),  the 
exemption  will  be  accompanied  by  a 
letter  specifying  the  conditions  uiKler 
which  the  exemption  is  being  issued, 
lliis  accompanying  letter  will  have  to 
be  kept  on  board  the  vessel  for  the  term 
of  the  exemption.  Exemptions  granted 


may  be  rescinded  by  CnrnmanAn^t  (G- 
yHOCi  if  it  is  detemiined  that  the  safety 
of  the  vessel  and  those  onboard  is 
adversely  aBected. 

Exemptions  for  a  class  or  fleat  of 
vessels  will  also  be  required  to  be 
submitted  in  writing  to  the  District 
Commander.  If  Commandant  (G-MOC) 
grants  an  exemptioa,  it  will  be 
accompanied  by  a  letter  spediying  the 
terms  und»  which  it  is  issued.  This 
letter,  or  suitable  copy,  vrill  be  required 
to  be  maintained  cm  each  veaseL  Any 
person  directfy  affected  by  a  decision  or 
action  taken  imder  this  part  may  appeal 
in  accordance  with  subpart  1.03  of  this 
chapter. 

3.  Section  28.65    Termination  of 
unsafe  operations.  This  section  contains 
criteria  for  the  termination  of  unsafe 
operations  under  46  U.S.C  4505. 

When  a  Boarding  Officer  determines 
that  an  especially  hazardous  condition 
exists,  the  official  may  direct,  with  the 
concurrence  of  the  District  CtHnmander, 
or  staff  authorized  by  the  District 
Commander  to  handle  commercial 
fishing  vessel  tenninatiou  matten.  the 
master  or  individual  in  charge  of  the 
vessel  to  return  the  vessel  to  a  mooring 
until  the  especially  hazardous  condition 
is  corrected.  Other  possible  enforcement 
options  include,  but  are  not  limited  to, 
the  following: 

1.  Requiring  immediate  correction  of 
the  hazardous  condition. 

2.  Filing  of  a  Report  of  Violation 
against  the  owner,  master,  or  individual 
in  charge  of  the  vessel. 

3.  Referral  to  the  Marine  Safety  Office 
or  Marine  Inspection  Office  for 
investigation  and  possible  suspension 
and  revocation  action  against  any  Coast 
Guard  issued  Ucenses. 

The  Coast  Guard  realizes  that 
terminating  a  commercial  fishing 
vessel's  operations  may  have  a  serious 
economic  impact  to  vessel  ownen  and 
employees.  However,  the  safety  of 
incUviduals  on  board  vessels  should  be 
the  highest  priority.  When  an  operation 
is  considered  to  be  life  threatening  or 
has  the  poesibiUty  of  leading  to  a 
serious  injiuy.  immediate  cessation  of 
that  operation  is  warranted. 

Guidance  on  terminating  operations 
was  publi^ed  in  Navigation  and  Vessel 
Inspection  Cuxnilar  Number  12-01 
issued  on  September  13. 1991.  The 
Commercial  fishing  fleat  population  is 
estimated  to  be  over  120,000  vessels.  In 
1993,  there  were  only  130  instances 
nationwide  where  coiditions  aboard 
commercial  fishing  industry  vessels 
warranted  the  tenninatian  of  the 
vessel's  voyage.  In  1994,  this  munber 
decreased  to  59  cases. 

There  were  comments  suggesting  that 
Coast  Guard  Boarding  OfBoon  ware  ill- 
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equipped  and  untrained  to  adequately 
detennine  the  st^ility  of  a  vessel  and 
that  Boarding  Officers  should  not  be 
making  tennlution  decisions  without 
additional  training  or  support.  In 
response  to  these  concerns,  the  Coast 
Guard  has  determined  that  no  vessel 
operation  should  be  terminated  without 
the  approval  of  the  cognirant  District 
Commander  or  his/her  staff  authorized 
to  make  this  determination.  Thus,  as  a 
safsguard  against  any  indiscriminate 
jud^ent,  a  Boarding  Officer  may  not 
terminate  vessel  operations 
independently,  but  must  objectively 
assess  the  vessel's  condition  and  report 
the  Cads  to  his/her  supeiion  who,  in 
turn,  will  evsluate  the  situation 
surrotinding  the  case  and  make  the  final 
determinations. 

4.  Section  28.120    Survival  craft.  The 
Coast  Guard  received  518  comments 
opposing  the  propoeed  survival  craft 
rsquiiements.  The  main  objection  to  the 
carriage  of  survival  craft  was  that 
requiring  additional  equipment  on  mnall 
vessels  might  act  contrary  to  the 
intended  purpoee  of  the  Act  and  could 
actually  create  hazards,  inhibit  stability, 
and  thus  rediioe  safsty  on  smaller,  near 
shore  vessels. 

The  Coast  Guard  agraes  in  part  and. 
therefora,  is  modifying  the  requirements 
for  a  buojrant  apparatus  ss  s  mtnimiiTn 
requirement  for  veseeb  10.97  metera  (36 
feet)  or  mora  in  length  operating  within 
12  miles  of  the  coastline.  The  Coast 
Guard  is  also  revising  its  proposed 
regulation  to  exempt  all  documented  or 
undociunented  conunerdal  fishing 
industry  vessels  less  than  10.97  meters 
(36  feet)  in  length  %vith  3  or  fewer 
individuals  on  Doard  operating  writhin 
12  miles  of  the  coastline  fromhavlng  to 
carry  any  form  of  survival  crait.  Thus. 
8  buoyant  apparatus  is  required  for  all 
documented  or  undocumented  vessels 
10.97  meten  (36  feet)  or  more  In  length 
with  3  or  fewer  individuals  on  board 
operating  within  12  miles  of  the 
coastline. 

Several  comments  misinterpreted  the 
phrase  "less  than  4  individuals"  to 
mean  4  or  fewer  individuals.  To  reduce 
confusion,  the  Coast  guard  has  changed 
the  language  to  reOect  that  a  vessel  less 
than  10.97  meten  (36  feet)  In  length 
with  "3  or  fewer  individuals"  on  board 
is  exempt  from  siuvival  craft  carriage. 

Other  comments  opposed  the 
requirement  because  many  indivldtuds 
operate  "day  boeu"  that  fish  in  groups 
during  daylight  hours,  in  fair  weether. 
and  inside  the  Boundary  Line,  which 
are  likely  to  receive  immediate  aid  from 
other  vessels  in  an  emergency.  The 
Coast  Guard  disagrees.  Day  boat 
operations  may  be  relatively  safe  under 
ideal  conditions;  however,  in  less  than 


ideal  weather  cooditioiis,  the  sdvantMS 
of  day  boat  operations  will  be  leesenad 
becsuse  the  proximity  to  other  vessels 
may  be  lost. 

5.  SmMon  28.270    Inttauction,  drills, 
and  aafttty  orientation.  Par^raph  (c)  of 
this  section  is  revised  to  re£ct 
instructor  and  training  requirements  far 
licensed  individuals  to  meet  the 
requirements  of  section  28.275. 

6.  Section  28.275    Acceptance 
Criteria  for  Instructon  ana  course 
curricula.  This  section  will  require  a 
Fishing  Veesel  Safety  Instructor  to  be 
trained  in  the  proper  procedures  for 
conducting  the  drills  required  of 
federally  (ucumented  commercial 
fishing  industry  vessels  that  operate 
beyond  the  Boundary  Line  or  «vith  mue 
than  16  iiuiividuals  on  board.  Acomrted 
instructon  must  meet  a  Tninimiim  Coast 
Guard  standard  of  oualification  snd  the 
coxuee  curricula  will  need  to  be 
evaluated  for  cootant  and  ccmsistency. 
Requirements  far  acceptance  of  saiiBty 
instructors  and  course  curricula  «rere 
published  bi  Navigation  and  Veesel 
Inspection  Circular  Number  7-03  Issued 
on  August  24. 1903. 

Sevval  comments  urged  that  the  Red 
Croee,  flrefiahters.  police  offions,  U.S. 
Coest  Guard  AuxUtsry  and  100  ton 
Coast  Guard  license  holders  not  be 
certified  to  conduct  the  required 
training.  Other  comments  urged  that 
safety  instructon  be  required  to  receive 
spectaliaed  background  and  training  to 
teach  effectively.  The  Coast  Guard 
agrees  In  part  and  has  limited  the  scope 
of  the  regulatioiu  pertaining  to  the 
qualifications  fior  Fishing  Vessel  Safety 
Instructon. 

Additionally,  the  Commercial  Fishing 
bidustry  Vessel  Advisory  Committee 
has  determined  thst  a  mtntmnm  of  8 
hoius  of  instruction  is  sufficient  to 
fulfill  the  training  requirement  Several 
comments  indicated  that  an  18  hour 
minimum  time  frame  would  be  a  more 
appropriate  requirement  since  the        ' 
incrsesed  class  time  would  allow  a 
broader  imderstanding  of  the  ten 
contingencies  and  coarse  content 
However,  the  main  concern  is  that  the 
course  be  long  enough  to  instill 
confidence,  knowlec^.  snd  the  belief 
that  repetitive  drills  in  the  wc^  place 
will  seve  lives  snd  wnh*n<>»  emergency 
preperedness. 

Sieveral  comments  also  recommended 
that  individual  training  certifications  be 
renewed  every  5  yean  so  that  trainen 
will  be  required  to  update  materials  and 
knowledge  at  periodic  intervals.  The 
Coast  Guard  agrees  and  has  issued 
letten  of  acceptance  for  5  year  intervals 
only,  ensuring  that  trainen  update  their 
materials  and  training  in  a  timely 
manner. 


In  order  to  clarify  oonfusifm  over  the 
differences  between  Coast  Guard 
"accepted"  and  Coest  Guard 
"approved"  training  courses,  the 
foUowring  applies  to  this  Subchapter 
"Accepted"  means  that  the  course  has 
met  the  criteria  established  by  the  local 
cognizant  Officer  in  Charge.  Marine 
Inspection  (OCMI),  while  "Approved" 
meens  it  has  met  the  criteria  e^ablished 
by  the  Commandant  This  nile  allows 
the  OCMIs  to  accept  courses  and 
instructon  at  the  local  level  wlthoill 
having  to  submit  the  paperwork  to  the 
Commandant  for  approval.  Also,  any 
individual  or  trsinins  institution  that 
utilizes  die  "Personai  Survival  and 
Emergency  Drills  Coune",  a  national 
standard  curricidum  developed  throuc^ 
8  cooperative  agreement  far  the  U.S. 
Coast  Guard  by  the  New  Jersey  Marine 
Science  Omsortitun.  will  meet  the 
criteria  established  by  the  Conunandant. 
This  docimient  can  be  ordered  at  cost 
through  the  United  States  Marine  Safety 
Assodation  (USMSA).  1900  Arch  Street. 
Philadelphia.  PA  19103-1498.  (215) 
564-3484,  fax  (215)  963-9785. 

Althou^  there  is  no  current 
requirement  that  drills  be  logged,  the 
Coest  Guard  encourages  opereton  of 
commercial  fishing  industry  vessels  to 
log  or  document  all  drills  and 
instrrictian  carried  out  aboard  their 
vessels. 

Organizations  are  included  in  the 
definition  of  the  term  "Fislting  Veesel 
Safety  Instructor."  The  Coast  Guard  is 
a%vare  that  a  large  ruunber  of  schools 
employ  instructon  to  teach  specific 
sections  of  the  curricidum.  Tne  term 
"ocganizaticm"  haa  been  added  to  the 
definition  of  Fishing  Vessel  Sefiety 
Instructn'. 

An  organization  providing  training 
must  ensure  that  all  persons  responsible 
for  conducting  the  training  collectively 
have  the  required  qualifications. 
Instructon  in  an  organization  accepted 
imder  a  collective  arrangement  and 
limited  by  their  field  of  expertise  (i.e., 
lifisraft  or  firefighting  profmsional)  are 
authorized  to  conduct  only  the 
applicable  portion  of  the  curriculum 
that  is  related  to  their  experience. 

Several  comments  suggested  that  the 
rule  require  in-the-water  practicunL 
Although  siuvival  training  in-the-water 
is  highly  encouraged  to  demonstrate 
how  to  use  survival  equipment  the 
Coast  Guard  understands  the  potential 
financial  and  legal  burden  if 
incorporated  in  this  rule. 

Other  comments  suggested  a  reqxiired 
hands-on  training  session  for  the  use  of 
various  safety  equipment  However, 
given  the  wide  variety  and  different 
tvpes  of  safety  equipment  available  and 
the  expense  to  nmintiijn  and  replace,  a 


Fodwri  Riagiater  /  Vol  61.  No.  215  /  Tuesday.  November  5.  1996  /  Rules  and  Roguktians     57271 


requirement  for  hands-on  training  may 
prove  too  restrictive.  Training  programs 
must  remain  flexiUe  and  practical  to 
minimiaw  the  resistance  to  training.  The 
standards  contained  in  these  regulations 
are  considered  minimum  standards. 
However,  the  Coest  Guard  encourage  the 
fishing  and  training  industry  to  promote 
handfr-on  training.  Drills  can  be  simple 
and  coet'«fiective. 

Several  comments  questioned 
v^ietiier  the  Fishing  Vessel  Drill 
Conductor  or  individuals  in  charge  of 
the  vessel  should  be  the  master.  Tlie 
Coest  Guard  has  determined  that  the 
Fishing  Vessel  Drill  Conductor  is  any 
individual  that  has  been  trained  in  the 
proper  procedures  as  outlined  in  28.270. 

Several  oonunents  questioned 
whether  a  cme-person  operation  should 
practice  the  repetitive  and  required 
safety  drills.  Ine  Coast  Guard  has 
determined  that  because  of  the  benefits 
derived  from  safety  training,  even  one- 
person  operations  must  be  required  to' 
imdergo  training  and  drills.  Someone 
other  than  the  vessel  operatw  is 
permitted  to  come  aboard  the  vessel  to 
discuss  and  undergo  drills  for  the 
contingencies  listed  in  the  regulations. 

Technical  Correctkms 

In  response  to  comments,  the 
following  tantinif^l  corrections  are 
being  made  to  part  28.  These  technical 
clarifications  are  being  made  to  improve 
regulatory  consistency. 

7.  Section  28.80laH2).  The  definition 
of  injury  found  in  part  4  of  this  chapter 
has  been  changed  from  "incapacitated 
fior  a  period  in  excess  of  72  houn",  to 
"requires  professional  medical 
treetment  and  rendere  the  individual 
unfit  to  perform  his/her  duties". 

8.  Section  28.120(h).  The  provision  of 
this  section  requiring  vessels  less  than 
10.97  meten  (36  feet)  in  length  to  meet 
"poeitive  flotation"  is  changed  to  read 
"flotatimi"  only.  The  term  "positive 
flotation"  is  not  one  of  the  two  flotation 
standards  referenced  in  33  CFR 183. 

9.  Section  28.225(3)  (i)  and  (ii).  The 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  National 
Ocean  Service  (NOS),  which  annually 
publishes  the  Tide  and  Tidal  Current 
Predication  Tables,  is  experiencing  a 
shortage  of  funds  to  print  and  distribute 
theee  tables.  Therefore,  the  wording  for 
these  two  sections  will  be  changed  bom 
tide  and  tidal  current  tables  published 
by  NOS,  to  tide  and  tidal  current  tables 
promulgated  by  NOS.  Tide  and  current 
tables  are  being  printed  by  the  following 
companies  bom  original  NOS  data  files: 
International  Marine  Division,  McGraw 
Hill  Company,  P.O.  Box  545.  Blacklick. 
OH  43004-0504  telephone  No.  1-800- 
722-4726  and  REED'S  Nautical 


Almanacs,  Thonaas  Reed  Publicetiuis. 
bic,  13A  Lewis  Street.  Boston.  MA 
02113.  telephone  No.  1-800-005-4995. 

10.  Section  28.J20fbj.  The  imit  of 
CDnversiaa  to  cubic  meters  was 
inomect  bx  this  section.  This  ssction  is 
changed  to  reflect  1200  cubic  feet  to 
equal  33.98  cubic  meten  and  6000  cubic 
feet  to  equal  169.92  cidiic  meten. 

11.  Section  28.380(j).  This  section 
coi^ains  both  a  specific  and  general 
metric  conversion  oUhe  unit  of  three 
feet  For  consistency  in  this  section,  s 
hard  conversion  of  three  feet  equals 
0.9144  meten  is  used. 

12.  Section  28.555  (c)  and  (d).  As  an 
oversight,  a  limiting  fector  was  never 
placed  in  the  formula  fw  freeing  ports 
as  was  intended.  This  section  is 
changed  to  reflect  the  formula  found  in 
American  Bureau  of  Shipping  Rides  for 
Steel  Vessels  under  61  meten  (200  feet). 

Metric  (SI)  Conversion 

llie  interim  rule  has  been  revised  to 
include  metric  units  using  the 
Intemational  System  of  Units  (SI)  for  all 
measures  with  the  exception  of  Nautical 
Miles  (NM)  and  Knots.  English  units 
immediately  follow  the  metric 
conversions  in  parenthesis  throughout 
the  regulations. 


Regulatary 

This  interim  mle  is  a  non-significant 
regulatory  action  under  3(f)  of  Executive 
Order  12866  and  is  non-sipiificant 
under  the  Departmmt  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11040),  February  26. 1979).  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  The  Coast  Guard  has  prepared  a 
regulatory  assessment  and  placed  it  in 
the  rulemaking  docket.  The  assessment 
may  be  inspected  and  copied  at  the 
address  listed  under  ADDRESSES. 

The  Coast  Guard  estimates  that  the 
total  discounted  costs  accrued  by 
industry  as  a  result  of  this  rule  will  be 
$9.8  million.  The  estimated  benefits 
attributable  to  this  rule  are  expected  to 
total  $30.95  million  annually,  or  a 
savings  of  11  lives  and  10  vessels.  When 
the  boiefits  are  considered  over  ten 
yean  and  discounted  to  1996,  the 
resultant  cost-bmefit  ratio  is  $25  of 
benefits  for  eedi  dollar  of  cost. 

The  Coast  Guard  believes  there  are 
over  120.000  commercial  fishing  boats. 
An  estimated  90-05  percent  of  die  total 
number  of  commercial  fishing  industry 
vessels  are  independently  ovntad. 
Commercial  fiahing  vessels  are 
predoininantly  operated  and  owned  by 
small  businesses.  Therefore,  virtually 
the  entire  domestic  industry  can  be  said 
to  be  composed  of  small  businesses  with 


total  ennual  revenues  esrimatnd  to  be 
over  $2.5  billion. 

The  genenl  provisiaDs  of  this  rule,  to 
include  provisions  pertaining  to 
exenurtian  letten  and  tosmination  of 
unsafe  oparetioDs,  ere  eetimated  to 
provide  a  benefit  to  industry  of 
tmproxiniately  $17.45  million. 

The  cost  ofthese  regulations  is 
estimated  to  beminor  with  respect  to 
oonunerdal  fishing  vessels  less  than 
10.97  meten  (36  feet)  in  lengdL  Vessels 
less  than  10.97  meten  (36  feet)  in  Imgth 
will  be  exonpted  from  survival  craft 
requirements  and  incur  no  costs. 
However,  if  a  vessel  <^  this  size  engages 
in  commercial  fishing  beyond  12  mifes 
then  it  will  be  required  to  obtain  a 
buoyant  apparatus  at  an  estimated  cost 
of  under  $500  with  no  annual  recurring 
cost  An  estimated  20,000  state 
numbered  or  documented  commercial 
fishing  vessels  will  be  affected  by  this 
rule. 

The  criteria  for  training  fishing  vessel 
instructon  is  preeentfy  found  in 
Navigation  and  Vessel  Inspection 
Circular  7-03  dated  August  24. 1993.  To 
implement  the  training  for  fishing  vessel 
instructon,  it  will  cost  $25  if  sn  entity 
(individual  or  organizaticm)  adopts  the 
National  Curriciuum.  To  set  up  a 
program  with  visual  aids,  a  program 
could  be  assembled  for  a  start  up  cost 
of  between  $1,500  and  $5,000.  h  is 
estimated  that  1,000  entities  will 
pipvide  the  training  found  in  this 
section,  and  that  75  percent  of  these 
entities  currently  meet  the  requirements 
of  the  section. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.).  the  Coest  Guard 
must  consider  whrther  this  rule  will 
have  a  significant  economic  impact  mi 
a  substantial  number  of  small  entities. 
"Small  entities"  include  iiuiependentiy 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  conoems"  under  secticm  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

The  Coast  Guard  developed  this  rule 
in  accordance  with  the  Much  29. 1096 
amendments  to  the  Regulatory 
Flexibility  Act  (enacted  as  Qiapter  8  of 
lltle  5.  U.S.  Code),  incorporating 
several  provisions  intended  to  assist 
small  entities.  Theee  provisions  include 
allowing  ba  the  use  of  sn  existing 
national  standard  training  curriculum  to 
meet  training  requirements,  exempting 
certain  vessels  bom  the  regulations 
completely,  and  allowing  for 
exranptions  to  be  granted  when  good 
cause  exists  for' an  exranption. 

The  economic  impact  of  these 
regulaticms  on  commercial  fishing 
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induitry  vmmIb  10.97  meters  (36  feet) 
or  more  in  length  may  be  more 
significant  depending  upon  the  safety 
equipment  already  on  board  theee 
vessels.  A  vessel  10.97  meters  (36  feet) 
or  more  in  length  operating  within  12 
miles  of  the  coastline  will  incur  a 
capital  cxMt  estimated  to  be  between 
$^M)  and  $500  with  no  annual  recurring 
cost.  The  cost  is  the  same'fbr  part-time 
and  seasonal  operators  as  it  is  for  full- 
time  operators.  Therefore,  this  rule  will 
not  have  a  significant  economic  impact 
on  small  entities. 

CoUectkHi  of  Infonnation 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
coUection-of-information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  CoUection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  rule  contains  coUection-of- 
information  requirements  in  the 
following  sections:  §  28.60,  §  28.80, 
§  28.90  and  $  28.275.  The  following 
particulars  apply: 

DOT  No;  2115. 

OMB  Control  No:  21 15-0582. 

Administration:  U.S.  Coast  Guard. 

Title:  Commercial  Fishing  Industry 
Vessel  Regulations. 

Need  for  Information:  The 
requirement  for  letters  of  exemption  is 
to  provide  documentation  to  boarding 
officers  and  to  ensiue  that  the  master 
knows  that  the  vessel  is  exempt  from  a 
particular  regulation.  The  course 
curricula  and  letters  of  acceptance  for 
instructors  are  required  to  ensure  that 
course  content  of  instructor  training  is 
within  the  Coast  Guard's  guidelines. 

Proposed  Use  of  Information:  To 
verify  compliance  with  the  regulations 
and  to  enhance  the  safe  operation  of 
fishing  vessels. 

Frequency  of  Response:  On  Occasion. 

Buroen  Estimate:  12,530  hours  per 
year. 

Respondents:  18,225  Fishing  Vessel 
Operators,  Trainers  and  Instructors. 

Formls):  Not  applicable. 

Average  Burden  Hours  Per 
Respondent:  .7  Hoiirs  per  respondent. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  The  Coast  Guard  has  submitted 
the  requirements  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  for  sections  §  28.60, 
$  28.80,  §  28.90.  and  §  28.275.  however, 
OMB  approval  ha«  not  been  finalized. 
IndividiiJals  and  organizations  may 


submit  coiDBMnts  by  December  5, 1996 
on  the  infonnation  collection 
requirements  in  this  interim  rule  and 
should  direct  them  to  the  Executive 
Secretary.  Madne  Safety  Council  as 
indicated  under  AOONEttn  end  to  the 
Office  of  Infarmatian  and  Regulatcny 
Affeiis.  CMS.  New  Executive  Office 
Building,  room  10235.  725  17th  Street 
NW.  Wariiinglon.  DC  20503.  Attention: 
Desk  Officer  for  DOT.  The  Coast  Guard 
will  publish  a  notice  in  the  Federal 
Regialer  of  OMB's  dedsioa  to  approve, 
modify,  or  disapprove  the  information 
collection  requirements. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparatifHi  oi  a  Federalism  Assessment 
This  rule  established  additional  safsty 
standards  for  commercial  fluhing 
industry  vessels.  The  authority  to 
regulate  the  safety  of  commercial  fishing 
vessels  in  all  navigable  watere  is 
committed  to  the  Coast  Guard  by 
statute.  Furthermore,  since  commercial 
fishing  vessels  tend  to  move  from  port 
to  pori  in  the  national  marketplace, 
safety  standards  for  commercial  fishing 
vessels  should  be  of  national  scope  to 
avoid  unreasonably  burdensome 
variances.  Therefore,  the  Coast  Guard 
intends  to  preempt  State  action 
addressing  the  same  subject  matter. 

EnviroDmeiit 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2  of 
Commandant  Instruction  Ml 64 75. IB, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
These  rules  are  expected  to  have  no 
significant  effect  on  the  environment.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  has 
been  placed  in  the  nilemaking  docket. 

List  of  Snbfeda  in  46  CFR  Part  21 

Fire  prevention,  Fishing  vessels. 
Marine  safety.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends 
Chapter  I.  Title  46,  Code  of  Federal 
Regulations,  part  28  as  follows: 

PART  28-REQUIREMEIfr8  FOR 
COMMERCUL  RSHINQ  MDUSTRY 
VESSELS 

1.  The  authority  citation  for  part  28  is 
revised  to  read  as  follows: 


Aatertty:  4«  U.S.C  3316. 4502, 4505. 
4506.  ei0«.  10803: 49  CFR  1.46. 

2.  Section  28.50  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 


latJO    DaHnMonol 


used  In  iMs 


Alcohol  concentration  means  either 
grams  of  alcohol  per  100  milliliters  of 
blood,  or  grams  cif  alcohol  per  210  liters 
of  breath. 


Auxiliary  Craft  means  a  vessel  that  is 
carried  onboard  a  commercial  fishing 
vessel  and  is  normally  used  to  support 
fishing  operations. 

•        •        •        •        • 

Buoyant  Apparatus  means  a  buoyant 
apparatus  approved  by  the 

CnTT>nninHiiTit 

Coastal  Service  Pack  means 
equipment  provided  in  liferafls 
approved  by  the  Commandant  for 
coastal  service. 


Coast  Guard  Boarding  Officer  means 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  having 
authority  to  board  any  vessel  under  the 
Act  of  August  4, 1949.  63  Stat.  502.  as 
amended  (14  U.S.C  89). 

Coastline  means  the  Territorial  Sea 
Baseline  as  defined  in  33  CFR  2.05-10. 


District  Commander  means  an  officer 
of  the  Coast  Guard  designated  as  such 
by  the  Commandant  to  command  all 
Coast  Guard  activities  within  a  district. 

Equipment  Packs  means  equipment 
provided  in  liferafts  approved  by  the 
Commandant. 

Especially  hazardous  condition 
means  a  condition  which  may  be  life 
threatening  or  lead  to  serious  injiiry  if 
continued. 

•  •        •        •        • 

Fishiitg  Vessel  Drill  Conductor  means 
an  individual  who  meets  the  training 
requirements  of  46  CFR  28.270(c)  for 
conducting  drills  and  providing 
instruction  once  a  month  to  each 
individual  on  board  thooe  vessels  to 
which  Subpart  C  of  this  section  applies. 

Fishing  vessel  Safety  Instructor 
means  an  individual  or  oiganization 
that  has  been  accepted  by  the  local 
Officei^ln-Charge.  Marine  Inspection  to 
train  Fishing  Vessel  Drill  Conductcns  to 
conduct  drills  and  provide  instruction 
on  those  vessels  to  which  subpart  C  of 
this  part  applies. 

•  •        •        •        • 

Inflatable  Buoyant  Apparatus  means 
an  inflatable  buoyant  apparatus 
approved  by  the  Commandant 
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Inflatable  Liferaft  means  an  inflatable 
liferaft  that  is  approved  by  the 
Commandant. 


Lifeboat  means  a  lifeboat  approved  by 
the  Commandant 

Liferaft  means  a  liferaft  approved  by 
the  Commandant 


4.  Section  28.60  is  added  to  read  as 
follows: 

f2tJ0   EnrnpOon  Leow. 

(a)  Specific  exemption.  A  commercial 
fishing  industry  vessel  may  be 
exempted  from  certain  requiremraits  of 
this  part  upon  Mrritten  request  if 
Commandant  (G-^OC)  determines: 

(1)  Good  cause  exists  for  granting  an 
exemption;  and 

(2)  The  safety  of  the  vessel  and  those 
on  board  will  not  be  adversely  affected. 

(b)  Cl<us  exemption.  The 
Commandant  (G-MOC)  may  issue  an 
exemption  applicable  to  a  class  or  fleet 
of  vessels.  Such  an  exemption  will  be  in 
writing  and  will  specify  the  terms  iinder 
which  the  exemption  is  granted. 

(c)  Exemption  procedure.  Requests  for 
exemptions  must  be  sent  to  the 
cognizant  Coast  Giiard  District  Office  for 
review.  The  District  will  forward  the 
exemption  letter,  along  with  a  District 
endorsement  recommending  a  desired 
course  of  action  to  Commandant  (G- 
MOC).  who  vtrill  then  make  all  final 
determinations.  Upon  making  a  final 
decision.  Commandant  (G-MOC)  will 
forward  the  decision  to  the  cognizant 
District  Office  for  distribution  to  the 
party  or  parties  requesting  the 
exemption. 

(d)  Exemption  letter.  Exemption 
letters,  or  suitable  copies,  describing  the 
terms  under  which  the  exemption  is 
granted  shall  be  maintained  at  all  times 
on  board  each  vessel  to  which  any 
exemption  applies. 

(e)  Aig/it  of  appeal.  Any  person 
dlrectiy  affected  by  a  decision  or  action 
taken  under  this  part  may  appeal  in 
accordance  with  §  1 .03  of  this  chapter. 

(f)  Rescinding  an  exemption  letter. 
Exemptions  granted  may  be  rescinded 
by  Commandant  (G-^OC)  if  it  is 
subsequenUy  determined  that  the  safety 
of  the  vessel  and  those  onboard  is 
adversely  affected. 

5.  Section  28.65  is  added  to  read  as 
follows: 

§28.68   Tef nihietkMi  o(  imaeta  operellona. 

(a)  A  Coast  Guard  Boarding  Officer 
may  direct  the  master  or  individual  in 
chuge  of  a  vessel,  with  the  concurrence 
of  the  District  Commander,  or  staff 
authorized  by  the  District  Commander, 
to  immediately  take  reasonable  steps 
necessary  fw  the  safety  of  individuals 


on  board  the  vessel  if  the  Boarding 
Officer  observes  the  vessel  being 
operated  in  an  luisafe  manner  and 
determines  that  an  especially  hazardous 
conditicm  exists.  This  may  include 
directing  the  master  or  individual  in 
charge  of  the  vessel  to  return  the  vessel 
to  a  mooring  and  remain  there  imtil  the 
situation  creating  the  especially 
hazardous  condition  is  corrected  <a 
other  specific  action  is  taken. 

(b)  Hazardous  conditions  include,  but 
are  not  limited  to.  operation  with — 

(1)  An  insufficient  number  of 
lifesaving  equipment  on  board,  to 
include  serviceable  Personal  Flotation 
Devices  (PFDs).  serviceable  immersion 
suits,  or  adequate  survival  craft 
capacity. 

(2)  ^  inoperable  Emergency  Position 
Indicating  Radio  Beacon  (EPIRB)  or 
radio  communication  equipment  when 
required  by  regulation.  There  should  be 
at  least  one  operable  means  of 
communicating  distress.  When  both  are 
required,  then  at  least  one  must  be  in 
operable  condition  to  avoid  termination 
of  the  voyage; 

(3)  Inadequate  firefighting  equipment 
onboard; 

(4)  Excessive  volatile  fuel  (gasoline  or 
solvents)  or  volatile  fuel  vapore  in 
bilges; 

(5)  Instability  resulting  from 
overloading,  improper  loading  or  lack  of 
freeboard; 

(6)  Inoperable  bilge  system; 

(7)  Intoxication  of  the  master  or 
individual  in  charge  of  a  commercial 
fishing  vessel.  An  individual  is 
intoxicated  when  he/she  is  operating  a 
commercial  fishing  vessel  and  has  an 
alcohol  concentration  of  .04  percent,  or 
the  intoxicant's  effect  on  the  person's 
manner,  disposition,  speech,  muscular 
movement,  general  appearance  or 
behavior  is  apparent  by  observation; 

(8)  A  Ixk  of  adequate  operable 
navigation  lights  during  periods  of 
reduced  visibility; 

(9)  Watertight  closures  missing  or 
inoperable; 

(10)  Flooding  cr  uncontrolled  leakage 
in  any  space;  or 

(11)  ^  expired  endorsed  Load  Line 
Certificate,  when  required. 

(c)  A  Coast  Guard  Boarding  Officer 
may  direct  the  individual  in  charge  of 
a  fish  processing  vessel  that  does  not 
have  on  board  a  Load  Line  Certificate 
issued  by  the  American  Bureau  of 
Shipping  or  a  similarly  qualified 
organization  to  return  the  vessel  to  a 
mooring  and  to  remain  there  until  the 
vessel  obtains  such  a  certificate. 

6.  In  28.80,  paragraph  (a)(2)  and 
paragraph  (d)il)  are  revised  to  read  as 
follows: 

(a)  •  •  • 


(2)  An  injury  that  requires 
professional  medical  treatment 
(treatm«it  beyond  first  aid)  and  that 
renders  the  individual  imfit  to  perform 
his  or  her  routine  duties. 
•        •        •        •        • 

(d)*  *  * 

(1)  Marine  Index  Bureau.  Inc.,  67 
Scotch  Road.  Ewing,  N],  08626-2504. 

7.  Section  28.120  is  revised  to  read  as 
follows: 

128.120   SurvtwaloralL 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (h)  of  this  section  and 
28.305.  each  vessel  must  carry  the 
survival  craft  specified  in  Table 
28.120(a),  Table  28.120(b),  or  Table 
28.120(c),  as  appropriate  for  the  vessel, 
in  an  aggregate  capacity  to 
accommodate  the  total  number  of 
individuals  on  board. 

(b)  The  requirements  of  this  section 
do  not  apply  to  vessels  less  than  10.97 
meters  (36  feet)  in  length  with  3  or 
fewer  individuals  on  board  which 
operate  vtrithin  12  miles  of  the  coastline. 

(c)  A  buoyant  apparatus  may  be 
substituted  instead  of  the  requirements 
in  this  section  for  vessels  10.97  meters 
(36  feet)  or  more  in  length  with  3  or 
fewer  individuals  on  board  which 
operate  within  12  miles  of  the  coastline. 

(d)  Each  siirvival  craft  installed  on 
board  a  vessel  before  September  IS. 
1991,  may  continue  to  bie  used  to  meet 
the  requirements  of  this  section 
provided  the  survival  craft  is — 

(1)  Of  the  same  type  as  required  in 
Tables  28.120(a).  28.120(b),  or  28.120(c). 
as  appropriate  for  the  vessel  type;  and 

(2)  Maintained  in  good  and 
serviceable  condition. 

(e)  Each  inflatable  liferaft  Installed  on 
board  a  vessel  before  September  15, 
1991,  may  continue  to  be  used  to  meet 
the  requirements  for  an  approved 
inflatable  liferaft,  provided  the  existing 
liferaft  is — 

(1)  Maintained  in  good  and 
serviceable  condition  as  required  by 
Table  28.140;  and 

(2)  Equipped  with  the  equipment 
pack  requked  by  Tables  28.120(a), 
28.120(b),  or  28.120(c),  as  appropriate 
for  the  vessel  type.  Where  no  equipment 
pack  is  spedLfied  in  Tables  28.120(a), 
28.120(b),  or  28.120(c),  a  coastaT  service 
pack  is  the  minimum  required. 

(f)  A  lifeboat  may  be  substituted  for 
any  survival  craft  required  by  this 
section,  provided  it  is  arranged  and 
equipped  in  accordance  with  part  199  of 
this  chapter. 

(g)  The  capacity  of  an  auxiliary  craft 
carried  on  board  a  vessel  that  is  integral 
to  and  necessary  for  normal  fishing 
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operations  will  Mtisfy  the  requiraments 
of  this  section  for  survival  craft,  except 
for  an  inflatable  lifarafl,  provided  the 
craft  is  readily  accessible  during  an 
emergency  and  is  capable  of  safely 
holding  all  individuals  on  board  the 


vessel.  If  the  auxiliary  craft  is  equipped 
with  a  Coast  Guard  required  capacity 
plate,  the  boat  must  not  be  loaded  so  as 
to  exceed  the  rated  capacity. 

(h)  A  vessel  leas  than  10.97  meters  (36 
feet)  in  length  that  meets  the  flotation 
provisions  of  33  CFR  part  183  is  exempt 


from  the  requirement  for  survival  craft 
in  paragraph  (a)  of  this  section  for 
operation  on — 

(1)  Any  waten  within  12  miles  of  the 
coaatline. 

(2)  Rivers. 


Table  28.120(a).— Survival  Craft  for  Documented  Vessels 


Area 


type 


Suvival  cralt  rsqiifed 


Beyond  50  miles  ot  ooestlne „.._ 

Between  20-60  miee  of  coesMne.  cottf  walere  

Between  20-60  mMsa  of  coesMiiie.  iMvmwaflsra _ 

Beyond  Boundaiy  Line,  between  12^^  miee  of  ooasHine, 

co<tf  waters. 
Beyond  Boundaiy  Line.  wWiin  12  mies  of  ooastfine,  ooU  wa- 


Al 
Al 
Al 
Al 


Beyond  Boundary  Line.  wttNn  12  mies  of  coasMne.  oiMU  wa- 
ters. 
Beyond  Boundary  Line,  wtttiin  20  miles  of  ooestlne.  warm  wa- 


Inside  Boundary  Line.  ooU  watars;  or  Lstcee.  bays,  sounds. 

oofcf  waters;  or  Rivers.  ooAtf  waters. 
Inside  Boundary  Une.  cold  watsrs;  or  Lslces,  bays,  sounds. 

COM  waters;  or  Rivers,  ook/ waters. 
Inside  Boundary  Line,  wmrm  watsrs;  or  Lakes,  bays,  sounds. 

iMsrm  watars;  or  Rivers,  wann  waters. 
Qreat  Lskes.  coW  waters „ 


Qreat  Lakes,  com  waters 


Qraat  Lskes.  beyond  3  miles  of  coasdine.  warm  waters 
Great  Lakes,  wNtiin  3  mMes  of  coastline,  warm  watsrs  .. 


10.97  meters  (36  feet)  or  mors 

in  length. 
Less  than   10.97  meters  (36 

feet)  in  length. 
Al „ 

10.97  meters  (36  feeQ  or  more 

in  length. 
Less  than  10.97  rrwters  (36 

feet)  in  length. 
Al 

10.97  meters  (36  feet)  or  more 

in  lengtfv 
Lees  then   10.97  meters  (36 

feet)  in  length. 

AR 

Al 


Rferall  with  SOLAS  A  pack. 
Merafl  wNh  SOLAS  B  peck. 
IferafL 
Inflatibie  HtorafL 

Inllatabte  buoyant  apparatus.  See  note  2. 

Byoyant  apparatus. 
See  note  2. 
Utelloitt. 

Inflatable  buoyant  apparatus. 

Buoyant  apparatus. 
See  note  2. 
None. 

Inflaiabie  buoyant  apparatus. 

See  note  2. 

Buoyant  apparatus. 

See  note  2. 

Buoyant  apparatus. 

None. 


note:  1.  The  hierarchv  of  survivai  craft  in  dascendhg  order  is  Weboat.  Ntoraft  with  SOLAS  A  pack,  mflatsble  Hferalt  with  SOLAS  A  pack.  Hforatt 
wNh  SOLAS  B  pack,  inlatable  Meraft  with  SOLAS  B  pack.  mfWabie  Weraft  with  coastal  sen^ice  pack.  kiMat^  buoyant  nparatus,  IHe  float, 
buoyant  apparatus.  A  survival  craft  higher  in  the  Nerarc^  may  be  substHutsd  for  any  survival  craft  raquired  In  this  tabfe. 

2.  If  a  veseel  carriers  3  or  fewer  IndMduats  within  12  mifes  of  the  coastline,  see  §28.120  (b)  and  (c)  tor  carriage  subsUtutioa 

Table  28.120(b).— Survival  Craft  for  Undocumented  Vessels  With  Not  More  Than  16  Individuals  on  Board 


Area 

Vessel  type 

Survival  craft  required 

Beyond  20  mles  of  coasUne 

Al    ... 

^nllatabto  buoyant  apparatus. 
Inllatabto  buoyant  apparatus. 

Beyond  Boundary  Una.  between  12-20  mles  of  ooaalSne, 

Al 

oo/U  waters. 

Beyond  Boundary  Line.  wflNn  12  mias  of  coastNne.  ca4tf  wa- 

10.97 meters  (36  feet)  or  more 

Buoyant  apparatua. 

tsrs. 

In  length. 

Beyond  Boundary  Line,  within  12  miles  of  coastNne,  co(d  wa- 

Lees then  10.97  meters  (36 

Buoyant  apparatus. 

ters. 

feet)  in  fength. 

See  note  2. 

Beyond  Boundary  Line,  within  20  miles  of  coestlne,  wtnn  wa- 

Al _ 

UfefloaL 

Inside  Boundary  Une,  cold  waters;  or  Lakes,  bays,  sounds. 

. 

oo*y  waters;  or  rivers.  ca<tf  water. 

in  fengit). 

InaUe  Boundary  Una.  cold  waters;  oc  Lakes,  bays,  sounds. 

Leas  Ihwi  10.97  maters  (36 

Buoyant  apparatua 

ooU  watsrs;  or  Rivers,  cole/ water. 

feet)  In  length. 

See  note  2. 

Inside  Boundary  Una,  warm  watars;  or  Lakes,  bays,  sounds. 

Al.„ 

Ntone. 

worm  waters;  or  fVvers.  warm  waters. 

Qreat  Lakes.  ooW  waters 

Al 

Buoyant  apparatua. 
See  note  2. 

Qreat  Lakes,  beyond  3  mifes  of  ooestlne  warm  waters  

Al 

Buoyant  apparatua. 
See  note  2. 

Qreat  Lakes,  within  3  mles  of  ooestHne  nwm  waters 

Al „ 

ai 

.J^^^;  P?  '''*?^  9*.^*y^  c™«J"  deacendhg  order  la  Haboel.  Maraft  wNh  SOLAS  A  peck.  Inflattf)fe  Merafl  with  SOLAS  A  pack.  HferafI 
with  SOLAS  B  pack,  mlatebto  Merafl  wNh  SOLAS  B  pack.  Inltatriife  Menrft  wNh  ooastel  serSoe  pack,  miatebto  buoyant  ^jparatusTHto  float, 
buoyant  spparatua  A  survfvai  craft  higher  in  the  hferardiy  may  be  sifcetWiasd  for  eny  survfval  crafi  requited  in  this  tabfe. 
2.  If  a  veseel  carrfea  3  or  fewer  IndMduafe  within  12  mlea  of  the  ooeaOhe.  aee  |a.120  (b)  tnA  (c)lor  cani^je  aubatlutton. 

Table  28.120(c).— Survival  Craft  for  Undocumented  Vessels  With  More  Than  16  Individuals  on  Board 


Aree 


type 


Beyond  50  n«es  of 


Al 


Suvival  crafI  raquired 


MfeteMe  Merafl  wNh  Safes  A  pack. 
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Table  28.120(c).— Survival  Craft  for  Undocumented  Vessels  With  More  Than  16  Individuals  on  Board— 

Continued 


Aree 


Vessel  type 


Survivai  craft  required 


Between  20-60  n4es  of  ooestlne,  cold 
Between  20-60  lalaa  of  ooesttne,  nam 
Beyond  Bomfery  Una,  between  12-20  miee  of  ooestlne. 

ook/waters. 
Beyond  Boundary  Line.  witt*i  12  mles  of  ooestlne.  coU  wa- 


Al 
Al 
Al 


Beyond  Boundary  Line.  wiNn  12  mles  of  coesHrte,  coU  wa- 
ters. 

Beyond  Boundary  Line,  within  20  mies  of  coestlne.  warm  wa- 
ters. 

Inside  Boundary  Line,  cold  watars;  or  Lakes,  bays,  sounds, 
oold  waters;  or  Rivers,  ooitf  waters. 

Inside  Boundary  Line.  coU  waters;  or  Lakes,  bays,  sounds, 
oo/d  waters:  or  Rivers,  coky  waters. 

Inside  Boundary  Line,  warm  waters;  or  Lakes,  t>eys,  sounds, 
wann  waters;  or  Rivers,  warm  waters. 

Qreat  Lakes,  coid  waters 


Great  Lakes,  coM  waters 

Great  Lakes,  beyond  3  miles  of  coastline  warm  waters  .yt.. 
Great  Lakes,  wittiin  3  miles  of  coastline  warm  waters 


10.97  meters  (36  feel)  or  more 

in  length. 
Less  then  10.97  meters  (36 

feet)  in  fength. 
AH 

10.97  meters  (3^feet)  or  more 

in  fength. 
Less  than   10.97  meters  (36 

feet)  in  fength. 
Ail 

10.97  meters  (36  feet)  or  more 

in  length. 
Less  than  10.97  meters  (36 

feet)  in  length. 
All 


All 


Inltatabto  Merafl  with  SOLAS  B  pack. 
Inltatabto  MerafL 

Im  .  M  .  M.  t       151,.  ,,,i| 
rmaiane  meran. 

Inlfetabfe  bouyant  apparatus.  See  note  2. 

Buoyant  apparatus. 
See  note  2. 
UfeftoaL 

Inflatabfe  buoyant  apparatus. 

See  Note  2. 

Buoyant  apparatus. 

See  Note  2. 

None. 

Inflatabto  buoyant  apparatus.  See  note  2. 

Buoyant  apparatus. 
See  note  2. 
Buoyant  apparatus. 
See  note  2. 
None. 


'   NOTE:  i .  The  hierarchy  of  survival  craft  In  descending  order  is  HtatxMt,  liferaft  with  SOLAS  A  pack.  Inflatabto  Nferaft  with  SOLAS  A  pack,  litoraft 
with  SOLAS  B  pack,  Inflatabto  liferaft  with  SOLAS  B  pack.  Inflatabto  Nferaft  with  coastal  service  pack,  inflatabto  buoyant  apparatus,  Nto  float, 
buoyant  apparatus.  A  survival  craft  higher  in  the  hierartm  may  be  sut)6tttuted  for  any  survival  craft  required  In  ttiis  tabto. 
2.  If  a  vessel  carries  3  or  fewer  irxlvkiuals  within  12  miles  of  the  coestlne,  see  §28.120  (b)  and  (c)  for  carnage  substituton. 


8.  In  §  28.225,  paragraphs  (a)(3)(i)  and 
(a)(3)(ii)  are  revised  to  read  as  follows: 

128.225    NavlgatkMMllnfonnation. 

(a)*  *  •    . 

(b)*  *  • 

(i)  Tide  tables  promulgated  by  the 
National  Ocean  Service;  and 

(ii)  Tidal  ciurent  tables  promulgated 
by  the  National  Oceail  Service,  or  river 
current  publication  issued  by  the  U.S. 
Corps  of  Engineers  or  a  river  authority. 

9.  In  section  28.270,  paragraph  (c)  is 
revised  to  read  as  follows: 

S28.270    InatructkMia,  drilto,  and  aatety 
Olfentedon. 


(c)  Training.  No  individual  may 
conduct  the  drills  or  provide  the 
instructions  required  by  this  section 
unless  that  individual  has  been  trained 
in  the  proper  procedures  for  conducting 
the  activity.  An  individual  licensed  for 
operation  of  inspected  vessels  of  100 
gross  tons  or  more  will  need  to  comply 
with  the  requirements  in  §  28.275. 
•        •        •        •        • 

10.  Section  28.275  is  added  to  read  as 
follows: 

{28.275   Aooeptence crtterta for 
Ifialructora  and  oourae  currteuia 

(a)  A  Fishing  Vessel  Safety  Instructor 
shall  submit  a  detailed  course 
curriculum  that  relates  directly  to  the 
contingencies  listed  in  §  28.270(a),  or  a 


letter  certifying  the  use  of  the  'Tersonal 
Survival  and  Emergency  Drills  Course," 
a  national  standard  curricultun,  to  the 
cognizant  OCMI.  This  document  can  be 
ordered  through  the  United  States 
Marine  Safety  Association  (USMSA). 
1900  Arch  Street.  Philadelphia,  PA 
19103-1498.  For  the  criteria  of  Fishing 
Vessel  Safety  Instructor,  the  following 
documentation  shall  be  provided  to  the 
cognizant  CXZMI: 

(1)  Proof  of  at  least  1  year  of 
experience  in  a  marine  related  field  and 
experience  that  relates  directly  to  the 
contingencies  listed  in  §  28.270(a) 
including — 

(i)  Experience  as  an  instructor;  or 
(ii)  Training  received  in  instructional 
methods;  or 

(2)  A  valid  merchant  mariner's  license 
issued  by  the  Coast  Guard  authorizing 
service  as  a  master  of  inspected  vessels 
of  100  gross  tons  or  more,  or  master  of 
iminspected  fishing  industry  vessels 
and  proof  of  experience  that  relates 
directly  to  the  contingencies  listed  in  46 
CFR  28.270(a)  including— 

(i)  Experience  as  an  instructor;  or 
(ii)  Training  received  in  instructional 
methods. 

(b)  Each  OQM  will  issue  a  letter  of 
acceptance  to  all  qualified  individuals 
and  will  T""'"t<«i"  a  list  of  accepted 
instructora  in  his/her  zone. 

(c)  Letters  of  acceptance  shall  be  valid 
for  a  period  of  5  years. 


(d)  Fishing  Vessel  Safety  Instructors 
or  the  organization  providing  training 
shall  issue  documents  to  Fishing  Vessel 
Drill  Conductors  upon  successful 
completion  of  all  required  training. 

11.  Section  28.320  paragraph  (bj  is 
revised  to  read  as  follows: 

f  28.320    Fixed  gas  flra  axtlngulahing 
ayatama. 

*  •        •        •        « 

(b)  System  types  and  alternatives. 

(1)  A  pre-engmeered  fixed  gas  fire 
extinguishing  system  may  be  installed 
only  in  a  normally  unoccupied 
machinery  space,  paint  iodcer,  or  space 
containing  flammable  liquid  stores  that 
has  a  gross  volume  of  not  more  than 
33.98  cubic  metere  (1200  cubic  feet). 

(2)  A  fixed  gas  fire  extinguishing 
system  that  is  capable  of  automatic 
discharge  upon  heat  detection  may  be 
installed  only  in  a  normally  unoccupied 
space  with  a  gross  volume  of  not  more 
that  169.92  cubic  metere  (6000  cubic 
feet). 

(3)  A  space  with  a  gross  voliune 
exceeding  169.92  cubic  meters  (6(X)0 
cubic  feet)  must  be  fitted  with  a 
manually  actuated  and  alarmed  fixed 
gas  fire  extinguishing  system. 

12.  In  §  28.380,  paragraph  (j)  is 
revised  to  read  as  follows: 

f  28.380    General  atructural  firs  protection. 

•  *        •        •        • 

(j)  Cooking  areas.  Vertical  or 
horizontal  sur&ces  within  0.9144 
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meters  (3  feet)  of  cooking  appliances 
must  be  composed  of  noncombustible 
material  or  covered  by  noncombustible 
material.  Curtains,  draperies,  or  free 
hanging  fabrics  are  not  permitted  within 
0.9144  meters  (3  feet)  of  cooking 
appliances 

13.  In  §  28  555,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

S  28.566    FrMing  ports. 

(c)  Except  as  provided  by  paragraphs 
(d)  through  (h)  of  this  section,  the 


aggregate  clear  area  of  freeing  ports  on 
each  side  of  the  vessel  must  not  be  less 
than  0.71  plus  0.035  times  the  length  of 
the  bulwark,  in  meters,  for  area  in 
square  meters,  or  7.6  plus  0.115  times 
the  length  of  the  bulwark,  in  feet,  for  the 
area  in  square  feet.  The  length  of 
bulwark  need  not  exceed  0.7  times  the 
overall  length  of  the  vessel. 

(d)  Except  as  provided  in  paragraphs 
(e)  through  (h)  of  this  section,  for 
bulwarks  which  exceed  20.11  meters  (66 
feet)  in  length,  the  aggregate  clear  area 
of  freeing  p^rts  on  each  side  of  the 


vessel  must  not  be  less  than  0.07  times 
the  length  of  the  bulwark,  in  meters,  for 
an  area  in  square  meters  (0.23  times  the 
length  of  the  bulwark  in  feet,  for  an  area 
in  square  feet).  The  length  of  the 
bulwark  need  not  exceed  0.7  times  the 
overall  length  of  the  vessel. 

Dated:  October  16, 1995. 
J.C.  Card. 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Marine 
Safety  and  En  vironmen  tal  Protection . 
(FR  Doc.  96-28406  Filed  11-4-96;  8:45  am) 
MUJNQ  OOOe  4*10-14-M 
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Food  and  Drug  Administration 


21  CFR  Parts  50,  312,  and  812 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlstrstfon 

21  CFR  Part*  60. 312.  and  812 
[DodwtNa96N-O309| 

Protaetion  of  Human  Sub^cta; 
Infonnad  Conaant  Vartflcatlon 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Final  rule. 


aUKMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
current  informed  consent  regulations  to 
require  that  the  consent  form  signed  by 
the  subject  or  the  subject's  legally 
authorized  representative,  be  dated  by 
the  subject  or  the  subject's  legally 
authorized  representative  at  the  time 
consent  is  given.  FDA  is  also  amending 
its  regulation  on  case  histories  to  clarify 
what  adequate  case  histories  include 
and  to  clarify  that  the  case  histories 
must  document  that  Informed  consent 
was  obtained  prior  to  participation  in  a 
study.  FDA  is  taking  this  action  in 
response  to  problems  the  asency  has 
had  on  occasion  verifying  that  informed 
consent  was  obtained  from  a  research 
subject  prior  to  participation  in  a  study 
because  the  consent  document  was  not 
dated  and  other  verification  was  not 
contained  in  the  individual's  case 
history  documentation.  The  agency 
believes  that  by  explicitly  requiring  that 
the  consent  form  be  dated  at  the  time  it 
is  signed  and  requiring  the  case  history 
to  document  that  consent  was  obtained 
prior  to  participation  in  a  study,  the 
agency  will  be  able  to  help  ensure  that 
informed  consent  was,  in  fact,  obtained 
prior  to  entry  into  the  study  as  required 
by  FDA  regulations. 
DATES:  The  regulation  is  effective 
December  5.  1996. 

FOn  RiRTHiR  INFO«MATION  CONTACT:  Gary 
L.  Chadwick,  Office  of  Health  Aflairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-1685. 
8UPPLEMENTAAY  INFORMATKM: 

I.  Background 

In  the  Federal  Regiater  of  December 
22,  1995  (60  FR  66530).  FDA  proposed 
to  amend  FDA's  current  informed 
consent  regulations  to  require  that  the 
written  consent  form  signed  by  the 
subject  or  the  subject's  legally 
authorized  representative,  be  dated  by 
the  subject  or  the  subject's  legally 
authorized  representative  at  the  time 
consent  is  given.  FDA  also  proposed  to 
amend  its  regulation  on  case  histories  to 


clarify  what  adequate  case  histories 
include. 

Interested  persons  were  given  until 
March  21. 1996.  to  comment  on  the 
proposed  rule.  The  agency  received  a 
totsil  of  eight  comments:  One  bom  a 
patient  advocacy  group,  three  from 
pharmaceutical  companies,  one  from  a 
medical  device  company,  and  three 
from  private  individuals.  All  of  these 
comments  supported  the  proposal  to 
amend  the  agency's  informed  consent 
regulations  to  require  that  consent  forms 
be  dated  by  the  subject  or  subject's 
legally  authorized  representative  at  the 
time  consent  is  given.  One  comment 
expressed  support  for  the  agency's 
proposal  to  cuurify  the  meaning  of 
adequate  case  histories:  the  remaining 
comments  were  silent  on  this  issue. 
Several  of  these  conunents 
recommended  additional  changes  to  the 
Informed  consent  regulations.  These 
comments  and  FDA's  responses  are 
discussed  below. 

n.  Conunents 

1.  One  comment  suggested  that  the 
agency  should  require  not  only  the  date, 
but  also  the  time,  that  the  consent  form 
was  signed  in  order  to  be  able  to  verify 
that  consent  was  obtained  prior  to  a 
subject's  entry  into  a  study.  This 
comment  expressed  concern  by  the 
potential  24-hour  window  created  by 
requiring  the  date  and  not  the  time  for 
research  subjects  who  sign  the  consent 
form  on  the  day  that  they  begin  their 
participation  in  the  study.  Ine  comment 
suggested  that  this  24-hour  window 
should  be  closed  to  ensure  that 
investigators  fulfill  their  respoQsibilities 
and  to  enable  the  agency  to  verify  that 
consent  is  obtained  prior  to  entry  into 
the  study.  The  comment  provided  the 
following  three  additional  reasons  for 
requiring  the  time  of  day  that  the 
consent  form  is  signed:  (1)  The  role  of 
informed  consent  in  clinical 
investigations  is  to  help  ensure 
voluntary  decisionmaking  about 
enrollment  in  a  study.  (2) 
documentation  of  the  timing  of  the 
signature  helps  to  provide  evidence  of 
when  consent  was  obtained  in  relation 
to  when  the  investigational  intervention 
commenced,  and  (3)  the  interest  of 
historians  and  scholars  in  knowing 
whether  the  research  was  conducted  in 
accordance  with  societal  standards 
related  to  the  conduct  of  research. 

The  agency  has  considered  this 
comment  and  whether  the  regulation 
should  be  modified  to  permit 
verification  that  consent  was  obtained 
prior  to  a  subject's  entry  into  a  study 
when  both  consent  is  c^tained  and 
participation  in  a  study  occiir  on  the 
same  day.  The  agency  agrees  that  when. 


for  example,  the  consent  form  is  signed 
on  the  same  day  that  the  subject  begins 
participation  in  the  study,  it  may  not  be 
able  to  verify  from  a  dated  consent  form 
that  consent  was  obtained  prior  to  an 
individual's  participation  in  the 
research;  therefore,  other  documentation 
may  be  needed.  However,  the  agency 
does  not  think  that  it  is  appropriate  to 
require  the  time  of  signature  to  be 
included  on  every  consent  form  in  order 
to  permit  this  verification. 

FDA  notes  that  adding  the  time  of  day 
to  the  consent  form  may  not  provide  the 
additional  assurance  suggested  by  the 
comment  The  investigational  new  drug 
application  and  Investigational  device 
exemption  regulations  (parts  312  and 
812  (21  CFR  parts  312  and  812))  do  not 
require  the  time  of  day  to  be  recorded 
in  the  individual's  case  history  for  each 
research  intervention.  In  practice,  the 
time  of  day  is  gen^xally  not  recorded  in 
case  histories,  except  when  time- 
sensitive  procedures  are  carried  out. 
Therefore,  recording  the  time  of  day  on 
the  consent  form  may  not  establish  that 
the  form  was  signed  before  participation 
in  the  study.  Rather  than  requiring  the 
time  of  day  to  accomplish  the  agency's 
verification  goal,  the  agency  has 
modified  §§  312.62(b)  and 
812.140(a)(3)(i)  to  allow  flexibility  in 
approaches  to  providing  verification. 
iMse  sections  now  state  "The  case 
history  for  each  individual  shall 
document  that  informed  consent  was 
obtainedprior  to  participation  in  the 
study."  This  case  history  documentation 
may  be  contained  in  the  case  report 
form:  in  the  individual's  medical  record, 
e.g..  in  progress  notes  of  the  physician, 
on  the  individual's  hospital  chart  in  the 
nurse's  notes;  on  the  consent  form;  in  a 
combination  of  these  doounents;  or 
elsewhere  in  the  individual's  case 
history.  The  documentation  may  consist 
of.  e.g..  a  chronological  record  of  the 
sequence  of  events  that  estabUshes  that 
informed  consent  was  obtained  prior  to 
a  procedure  required  by  the  clinical 
investigation,  or  the  time  that  consent 
was  obtained  and  the  time  of  the  first 
study-related  procedure  performed  on 
the  individual.  

The  agency  notes  that  21  CFR 
56.109(c)  provides  for  an  exception  from 
the  requirement  for  written 
documentation  of  informed  consent  and 
that  part  50  (21  CFR  part  50)  provides 
for  certain  limited  exceptions  to  the 
requirement  for  obtaining  informed 
consent  This  rule  does  not  change  those 
regulatory  provisions. 

2.  Another  comment  recommended 
that  the  agency  conduct  a 
comprehensive  review  of  the  informed 
consent  process,  noting  that  a  "flaw  in 
the  system  has  been  the  failure  of  IRBs 
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to  inaist  that  the  consent  form  be  drafted 
in  lav  language"  and  that  such  a  review 
%vould  discloae  other  problems.  This 
comment  went  on  to  note  that  during 
FDA  in^Mctions.  the  comment  was 
unaware  of  FDA  challenging  the  content 
of  consent  forms. 

This  comment  does  not  request  a 
change  in  the  regulations.  The  agency 
alresdy  requires  consent  docimients  to 
describe,  in  language  that  is 
understandable  to  subjects,  all  relevant 
information  about  the  study. 

Under  the  agency's  Bioresearch 
Monitoring  Program,  FDA  conducts 
onsite  inspections  of  institutional 
review  boards  (IRB's)  and  clinical 
investigators.  During  the  IRB 
inspections.  IRE  members  and/or 
administrators  are  interviewed 
regarding  procedures  and  then  IRB 
records  are  inspected  to  verify 
compliance  with  parts  50  and  56. 
During  these  inspections,  copies  of 
informed  consent  forms  approved  by  the 
IRB  are  collected  and  reviewed  by 
agency  components.  Under  FDA's 
clinical  investigator  compliance 
program,  FDA  conducts  study-specific 
inspections  and  audits  of  investigators 
conducting  clinical  trials  of  FDA- 
regulated  products.  These  inspections 
also  include  an  evaluation  of  whether 
the  informed  consent  document 
conforms  to  FDA  regulations  (part  50). 
Through  these  inspections,  the  agency  is 
able  to  assNs  whether  there  are 
common  problems  with  these 
docimients  such  as  their  fulure  to 
include  all  the  required  elements  of 
informed  consent  specified  in  §  50.25 
and  their  fiiilure  to  explain  technical/ 
scientific  language.  FDA  provides 
information  to  I^'s  and  investigators  to 
address  these  issues.  (See  the  "FDA 
Informatim  Sheets  for  Institutional 
Review  Boards  and  Clinical 
Investigators"  reprinted  March  1996, 
pages  52-53.  Copies  are  available  fiton 
Gary  L.  Chadwick.  Office  of  Health 
AfEsirs  (address  above)  or  on  the  World 
Wide  Web  (http:y/www.fda.gov/oc/oha/ 
informed.html).) 

To  improve  the  quality  of  C(Hisent 
forms,  following  an  inspection  where 
deficiencies  are  found.  FDA  explains  its 
regulatory  requirements  as  well  as 
defidendes  found  in  consent  forms  to 
clinical  investigators  and  IRB's  in  post- 
inspection  letters.  FDA  also  carries  out 
a  wide  variety  of  educational  efforts  in 
the  area  of  himian  subject  protection;  a 
part  of  these  educational  efforts  is 
focused  on  issues  assodated  with 
informed  consent.  By  making  clinical 
investigators  and  IRB's  aware  of  FDA 
regulatory  requirements  and  problems 
related  to  informed  consent  and  human 
subjed  protection.  FDA  thinks  that  the 


conaent  process  and  the  protections 
provided  to  research  subjects  will  be 
improved. 

3.  One  comment  recommended  that 
the  requirement  that  the  consent  form 
be  dated  at  the  time  the  form  is  signed 
not  be  retrospectively  applied  to 
research  subjects  entered  into  a  study 
prior  to  the  efiisctive  date  of  the  final 
rule. 

The  agency  agrees  with  this  onnment 
and  does  not  intend  to  retTO«>ectively 
apply  this  rule  to  research  subjects 
entered  into  a  study  prior  to  its  effective 
date.  Thus,  this  final  rule  applies  to 
research  subjects  entered  into  studies  on 
or  after  the  efiiective  date  of  this 
regulation. 

4.  Another  comment  recommended 
that  §  50.27(b)(2)  be  amended  to  require 
that  "short  forms  and  summaries"  be 
dated  at  the  time  that  they  are  signed. 

The  ^ency  does  not  tlunk  that 
§  50.27(b)(2)  needs  to  be  revised.  The 
provision  set  forth  in  §  50.27(a) 
requiring  that  a  written  consent  form  be 
dated  at  the  time  of  consent  applies  both 
to  a  written  consent  docimient  that 
embodies  the  elements  of  informed 
consent  (§  50.27(b)(1))  as  well  as  to  a 
"short  form"  written  consent  document 
(stating  that  the  elements  of  informed 
consent  required  by  §  50.25  have  been 
presented  orally  to  the  subjed  or  the 
subjed's  legally  authorized 
representative  (§  50.27(b)(2))).  Thus,  the 
agency  is  nd  revising  §  50.27(b)(2). 

5.  (jne  comment  was  received  on  the 
clarifying  amendment  of  what 
constitutes  adequate  case  history 
records.  The  comment  supported  the 
amendment;  however,  the  agency 
believes  that  the  respondent 
mistmderstood  the  agency's  intention. 
The  comment  suggested  that  the 
proposed  change  to  §  312.62(b)  would 
allow  case  report  forms  to  be  collected 
earlier  by  the  sponsor  because 
investigators  would  not  need  to 
transcribe  information  onto  a  case  report 
form  if  that  information  were  contained 
in  the  subjed's  medic^  records. 

This  comment  misinterpreted  the 
clarifying  amendment  to  $  312.62(b). 
The  revisicms  to  this  section  were  to 
clarify  that  adequate  case  history 
records  indude  the  case  report  forms 
and  supporting  data,  including.  e.g., 
signed  and  dated  consent  forms  and 
miedical  reccmls.  The  purpose  of  the 
case  report  form  is  to  provide  suffident 
information  for  the  sponsor  to  evaluate 
the  use  of  the  produd  in  an  individual 
subject;  thus,  the  case  report  form  may 
need  to  duplicate  information  contained 
in  the  subjed's  medical  record.  If  the 
case  report  form  is  made  a  permanent 
part  of  the  subjed's  medical  record, 
then  the  medical  record  may  nd  need 


to  omtain  infonnation  that  is  contained 
in  that  case  report  form.  In  most 
instances,  the  agency  thinks  that 
information  is  typicaUy  entflsed  into  the 
subject's  medical  recocd  first;  then,  it  is 
entered  onto  the  case  report  form  fat 
transmittal  to  the  research  sponsor. 

6.  On  the  mncy's  own  imtiative,  it 
has  made  technical  changes  to  the 
conforming  amendmmts  at  %%  312.53, 
312.62.  and  812.140(a)(3).  In 
$  312^3(c)(l)(vi)(d),  "patients"  has  been 
changed  to  "potential  subjects"  to 
clarify  that  an  individiuil  who 
partidpates  in  a  research  study  may  be 
either  a  healthy  individiial  or  a  patient 
In  addition,  the  agmcy  has  deleted  tiie 
phrase  "or  any  persons  used  as 
controls"  because  "subjed"  is  defined 
as  a  redpient  of  an  investigational  new 
drug  or  as  a  control.  (See  §  312.3(b).)  In 
S  312.62(b),  "treated  wiUi  the 
investigational  drug"  has  been  changed 
to  "administered  the  investigational 
drug"  to  clarify  that  the  administration 
of  an  investigational  drug  may  not 
constitute  treatment.  In  §  312.62(b). 
examples  have  been  added  to  describe 
the  variety  of  documents  that  are 
considered  to  be  part  of  an  individual's 
medical  record.  "These  documents 
include,  for  example,  progress  notes  of 
the  physician,  the  individual's  hospital 
chart(s),  and  the  nurses'  notes.  Section 
812.140(a)(3)  has  been  amended  to 
clarify  what  constitutes  adequate  case 
history  records  and  to  provide  examples 
of  the  variety  of  documents  that  are 
considered  to  be  part  of  an  iiulividual's 
medical  record;  this  clarification  is 
consistent  with  the  language  contained 
in  §  312.62(b). 

m.  Environmental  Unpad 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  oflmpacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Q^er  12866 
and  the  Regulatory  Flexibihty  Act  (5 
U.S.C  601-612).  Executive  Order  12866 
directs  agendes  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  r^ulatory 
approaches  that  maximize  net  benefits 
(induding  pdential  economic, 
environmental,  pubUc  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equify).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatoiy  philosophy  and 
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principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantia]  niunber  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  rule  simply  adds  a 
requiremeut  that  consent  forms  be  dated 
at  the  time  that  they  are  signed  and  that 
the  individual's  case  history  documents 
that  consent  was  obtained  prior  to 
participation  in  a  study  in  order  to 
permit  the  agency  to  verify  that 
informed  consent  is  obtained  prior  to  an 
Individual's  entry  into  a  research  study. 
Because  the  majority  of  consent  forms 
are  currently  dated  at  the  time  that  they 
are  signed  and  the  majority  of  case 
histories  currently  contain  this  verifying 
information,  the  Conunissioner  of  Food 
and  Drugs  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

V.  Paperwork  Reduction  Act  of  1985 

This  final  rule  contains  no  additional 
information  collection  requirements 
which  are  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub,  L.  104-13). 

ListofSub|ecta 

21  CFR  Part  50 

Human  research  subjects.  Informed 
consent.  Prisoners,  Reporting  and 
recordkeeping  requirements,  Safety. 

21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations,  Labeling,  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  812 

Health  records.  Medical  devices. 
Medical  research.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  50  is 
amended  as  follows: 


PART  SO— PnOTECnON  OF  HUMAN 
SUBJECTS 

1.  The  authority  dtation  for  21  CFR 
part  50  continues  to  read  as  follows: 

Authority:  Sees.  201,  406,  408, 409,  502. 
503,  505.  506.  507,  510,  513-516.  518-520, 
701.  721.  801  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.&C  321,  346,  346a,  348, 
352,  353.  355.  356,  357,  360,  360c-360f. 
360b-360j,  371,  379e,  381):  aect.  215,  301, 
351.  354-360F  of  tht  Public  Health  Service 
Act  (42  U.S.C  216,  241.  262,  263b-263n). 

2.  Section  50.27  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

150.27    Docuiiienlaaon  cH  Intermad 
conaant. 

(a)  Except  as  provided  in  §  5d.l09(c), 
informed  consent  shall  be  documented 
by  the  use  of  a  written  consent  form 
approved  by  the  IRE  and  signed  and 
dated  by  the  subject  or  the  subject's 
legally  authorized  representative  at  the 
Lime  of  consent.  A  copy  shall  be  given 
to  the  person  signing  the  form. 


PART  312— INVE8T1QAT10NAL  NEW 
DRUG  APPLICATION  • 

3.  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Autliority-.  Sees.  201.  301,  501,  502.  503, 
505.  506.  507.  701  of  tlie  Federal  Pood.  Drug, 
and  Connetic  Act  (21  U.S.C  321.  331,  351, 
352,  353,  355.  356,  357.  371);  «ec.  351  of  the 
Public  Heahh  Service  Act  (42  U.S.C  262). 

4.  Section  312.53  is  amended  by 
revising  [>aragraph  (c)(l)(vi)(d)  to  read 
as  follows: 


1312,53 
monllors. 


(0  •  •  • 
(I)*'" 

(vi)  •  •  • 

[d]  Will  inform  any  potential  subjects 
that  the  drugs  are  being  used  for 
investigational  purposes  and  will  ensiue 
that  the  requirements  relating  to 
obtaining  informed  consent  (21  CFR 
part  50)  and  institutional  review  board 
review  and  approval  (21  CFR  part  56) 
are  met; 
•        •        •        •        • 

5.  Section  312.62  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1312.82    InvaaMgalor  raoordhaaptng  and 


(b)  Case  histories.  An  investigator  is 
required  to  prepare  and  maintain 


adequate  and  accurate  case  histories 
that  record  all  observations  and  other 
data  pertinent  to  the  investigstion  on 
each  individual  administered  the 
investigational  drug  or  employed  as  a 
control  in  the  investigaticn.  Case 
histories  include  the  case  report  forms 
and  supporting  data  including,  for 
example,  signed  and  dated  consent 
forms  and  medical  records  including, 
for  example,  progress  notes  of  the 
phjrsician,  the  individual's  hospital 
chari(s).  and  the  nurses'  notes.  The  case 
history  for  each  individual  shall 
document  that  informed  consent  was 
obtained  prior  to  participation  in  the 
study. 


PART  812-WVESTIQATIONAL 
DEVICE  EXEMPTIONS 

6.  The  authority  citation  for  21  CFR 
part  812  continues  to  read  as  follows: 

Authority:  Sees.  301,  501.  502.  503,  505, 
506.  507,  510,  513-516,  518-520,  701,  702, 
704,  721.  801  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  331,  351,  352,  353, 
355,  356,  357.  360,  360c-360f,  360b-360j, 
371,  372.  374.  379e,  381);  sacs.  215,  301,  351, 
354-360F  of  the  Public  Health  Service  Act 
(42  U.S.C  216.  241,  262.  263b-263n). 

7.  Section  812.140  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(3)  and  adding  a  new 
sentence  to  the  end  of  paragraph  (a)(3)(i) 
to  read  as  follows: 

1812.140    Reeorda. 

(■)••• 

(3)  Records  of  each  subject's  case 
history  and  exposiire  to  the  device.  Case 
histories  include  the  case  report  forms 
and  supporting  data  including,  for 
example,  signed  and  dated  consent 
forms  and  medical  records  including, 
for  example,  progress  notes  of  the 
physician,  the  individual's  hospital 
chartCs),  and  the  nurses'  notes.  Such 
records  shall  include: 

(!)•••  The  case  history  for  each 
individual  shall  docimient  that 
informed  consent  was  obtained  prior  to 
participation  in  the  study. 

•        •        •        •        • 

Dated:  October  28, 1996. 
WilUaa  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
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immigration  benefits: 
comments  due  by  11-12- 
96:  published  9-13-96 
Chiktan  bom  outside  UnMed 
Stales;  dltzenship 
cartUlcale  applications; 
comments  due  by  11-12- 
96;  pubishad  9-10-96 
LABOR  DEPARTMENT 
OocupaOonai  Safely  and 


Safety  and  health  standvds: 
Exit  routes  (means  of 
egress);  commsnts  due 
by  11-12-96:  pubishad  9- 
10-96 
State  plans;  development, 
eraorcement,  etc.: 


CaMomia;  commeras  due  by 
11-12-96;  pubishad  9-13- 
96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMMMTRATION 
Fadsni  AoquWton  Regulatton 

(FAR): 

Coramcing  t>y  ftegotiation; 
I 


by  11-12- 
96;  pubished  9-12-96 

Contnidors  and  oflarors; 
lettilLaiion  raquiraiTwms 
removed;  oommanls  d^ 
by  11-12-96;  pubished  9- 
12-96 

Parformanoe-based 
paymerMs;  comments  due 
by  11-12-06;  pubishad  9- 
10^ 

SimpMed  aoqulsiton 
prooaduraa;  oomrrwnts 
dus  by  11-12-96; 
pubished  9-13-96 
PANAMA  CANAL 


Shipping  and  navigaltort 
Canal  tois  rates  and  veasel 


Toi  rates  increase  and 

orHleck  oontainsr 
capadly  meesii'ament. 
commente  due  by  11- 
15-96;  pubishad  10-16- 
96 

POSTAL  SERVICE 

Domastfc  Mtel  Manurt 
Address  oorractkyi 


due  by  11-12-96; 

pubished  10-10^6 
SECURmES  AND 
EXCHANGE  COSMSSION 

Quote  Ruto;  ooninuous  two- 


0¥sr-ite  counter  market 
makers  and  axohange 
spedaiste;  comments  due 
by  11-12-96;  pubishad  9- 
12-96 

TRANSPORTATION 

DEPARTMENT 

Coaat  Guard 

Ports  and  watenwsygi  safety: 
Chaileston  Harbor  and 
Cooper  River,  SC;  safety 
zoTte;  comments  due  by 
11-12-96;  pubished  9-11- 
96 

Regattas  and  rraHine  parades: 
Hoiday  Boat  Parade  of  the 
Pakn  Beecfws;  oonwnente 
due  by  11-12-96; 
pubished  10-11-96 
Key  Wast  Super  Boet  Race; 
(xwnineiite  due  by  11-12- 
96;  pubished  10-11-96 

TRANSPORTATION 

DEPARTMENT 

Economic  regulattons: 


due  by  11-12-96; 
pubished  9-1096 

TRANSPORTATION 
DEPARTMENT 


Mr  saiRc  aparaong  ana  ■^ii 
nilas,  ale: 

Grand  Oviyon  NaHonil 
Park.  CO;  spedal  llgM 
nies  In  vicMty  (SFAR 
No.  502)- 
FlQf4  tree  zorws  and 
rsporting  laquiremsras 
for  oommarcial 


oommante  due  by  11- 
14-96;  pubished  10-21- 
96 
Ascraft  producte  and  parte; 

certNlcalton  procaduffts* 


modMcatlon  parte; 


MarprataHon;  commente 

due  by  11-12-96; 

pubished  9-10-96 
AiwmuMiess  ciracivei. 
ASeon;  comments  due  by 

11-12-96;  pubished  9-11- 

96 
Beech;  oorrwnente  due  by 

11-15-96;  pubished  10- 

25-96 
Boeing;  oommsras  due  by 

11-12-96;  pubished  10>^ 

96 
Fokker;  oommeras  due  t>y 

11-12-96;  pubished  10-1- 

96 
nster  Avcran  uorp., 

corrwnante  due  by  11-12- 

96;  pubished  9-13^ 
Jatslreem;  cortwitents  due 

by  11-15-96;  pubished  9- 

16-96 
Saab;  oommeras  due  by  11- 

15-96;  pubished  9-16-96 
Class  E  akspaca;  oonwneras 
due  by  11-13-96;  pubished 
10-16-96 

TRANSPORTATION 
DEPARTMENT 


Sutjskized  vesseto  and 


MuiMiiie  security  program; 

ailB^ihshmeia,  commente 

due  by  11-15-96; 

pubished  10-16-96 
TRANSPORTATION 
DEPARTMENT 
Sahtt  Lawrsnca  Seaway 
Dewelopnfwnt  Corpofatton 
Seaway  regulalkir«  and  rules: 
Great  Lakes  PiolBge 

Reguteiuis;  rates 

incraaae;  corrwnente  due 

by  11-12-96;  pubishad  9- 

25-96 


Federal  Register  /  Vol.  61,  No.  215  /  Tuesday,  November  5,  1996  /  Reader  Aids 


TREASURY  DEPARTMENT 

AlcohoL  Tobacco  aiKl 
Flraarma  Bureau 

AteoholK  beverages: 
Distilled  spirits;  lal)eling  and 
advertisir)g- 

Grape  brandy,  unaged; 
comments  due  tif  11- 
11-96;  published  9-23- 
96 
TREASURY  DEPARTMENT 
Custotna  Service 
Customs  relations  with 
Canada  and  Mexico: 
Port  Passenger  Acceleration 
Service  System 
(PORTPASS);  land^xxder 
inspection  programs; 
comments  due  by  11-12- 
96;  published  9-12-96 
Informatkxi  availability: 
Export  manifest  data; 
confidential  treatment  of 
shippers'  name  and 
address  information  on 
Automated  Export  System 
(AES);  comments  due  by 
11-12-96;  published  9-12- 
96 


The 

Federal  Recister; 

What  It  U 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Gnid*  for  the  Usv  of  tfa*  Fwkral  Ragtalw- 
Code  of  Fwkral  Regulations  Syitem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publicatioiis  Order  Fbrm 

Onkr  pnxnnnf  codr  Chtg^  fOUf  Ofdf. 

•6173  f*^  fi"^ 

D  YES,  please  .end  me  the  foUowing:  lb  to  your  onlen.  (2a2)-512-2250 


n 

r  '  ^1- 

fc^! 

A 

k.  ^  J 

_J 

COplM  o(  Tfw 


WhM  n  ia  m^  Horn  la  Xtm  tl,  m  VOO  pw  copy.  Slock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $_ 


Intematiooal  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

PlcMC  Choose  Method  of  Piqrniciit: 

n  Check  Payable  to  the  Superintendent  of  Documents 

D-D 


(Caapmy  or  Penooal  Name) 


(Pteaae  type  or  prim) 


(Additiaaal  addicM/nention  line) 


(Street  addreM) 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  ITT 


(City.  SiMe,  ZIP  Code) 


(Credit  card  exptntkn  dale) 


Thank  you  for 
your  order! 


(DmfHiat  phone  inciudiDg  area  code) 


(Auiborizing  Sifiwinre) 


(lto>.  1-93) 


(Pttrcfaaae  Order  No.) 


YB    NO 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  FA  15250-7954 


Would  you  llko 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Fiederal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  ISA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  LM  of  CFR  S«ctioiw  Aftoetod 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  usws  of  the  Code  of 
Federal  Regulabons  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indnate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Fsderal  RegiMer  index 

The  index,  covering  tf)e  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
pnmarNy  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  canried 
as  cross-references. 
$24.00  per  year. 


A  hnOmg  aid  s  included  m  each  pubkcalion  which  hsis 
Federal  ftegslei  page  numbers  with  the  dale  ol  publication 
in  the  Federal  Wegiaef 


(Mv  nooaning  CodK 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


CiMrye  yoor  ordiar. 


r  -  -y 


I — I    YES,  enter  the  following  indicated  subscriptions  for  one  year 


L.  _  ^ 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


—  LSA  ♦  List  of  CFR  Sectkms  Affected  (LCS)  at  $26.00  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  {rfease  add  25%. 


(Please  type  or  print) 

(Additioiu]  addren/attention  line) 

(Street  addrcH) 

(Qty,  State,  Zip  code) 

(Daytime  phone  indtiding  area  code) 

(Purdiaie  order  no.) 


Q  Ek)  not  make  my  name  available  to  other  mailers 
Check  Bcfkod  ^  payaMBt 

□  Chedc  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        F  I    I    I    I    I  Tl  -  D 
a  VISA  Q  MasterCard  I    I    I    I    Uemirationt 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rr 


(Authorizing  signature) 

TlUmk  you  for  your  wder! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  3719S4,  Pittsburgh,  PA  152S0-79S4 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1.  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 

Om«r  Procaavng  Cot* 

7296 


□  YES.  send 


Charge  your  order. 
It's  easy  I 


L  ^  ^ 


To  fax  your  orders  (202)  512-2250 


me 


subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


S/N  069-000-00056-8,  at  $20.00  ($25. 00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 

(Please  type  or  pnnt) 

Additional  address/attention  line 

Street  address 

City,  State.  Zip  code 

Daytime  ptione  including  area  code 


Purcriase  order  number  (optional) 


Check  ntethod  of  paynr>ent 

□  Check  payable  to  Superintendent  of  Documents 

3  GPO  Deposit  Account     j    j    |    M    I    I    I  -  □ 
3  VISA      □  MasterCard      i     l     i  "y  1  (expiration  date) 


1 — I — r 


Thank  you  for  your  order! 


4/94 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7964 


Public  Laws 


104th  CongrsM,  2nd  Session,  1996 


Pamphlet  prints  of  public  laws,  often  referred  to  as  sWp  laws,  are  the  rnttial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  sen/ice  includes  all  public  laws 
issued  inregulary  upon  enactment,  for  the  104th  Congress,  2nd  Session,  1996. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washingrton.DC 
20402-9328.  Prices  vaiy.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I    lliiiS,  enter  my  subscription(s)  as  follows: 


Ordar  Procaulng  Coda: 

*6216 


Charge  your  order. 
It'B  Eaeyl 


r  ^  ^ 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  2nd  Session,  19%  for  $160  per  subscription. 

The  total  cost  of  my  order  is  $ , International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Addibonal  address/attention  line) 


(Street  address) 


City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Orser  No.) 

May  we  make  your  nm^Mldreai  avalible  to  other 


YES    NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


VISA  or  MasterCard  Account 

m        in:  niin 

1     1                                                      Thamkyoufor 

L  .  .1        (Credit  carrl  pxnirarinn  dute)                                        ■      • 

(Authorizing  Signature) 

Mail  To:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


«/% 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Regieiar  is  published  deily  in 
24x  micrafiche  lormal  and  mailed  to 
aubecribers  the  following  day  via  fint 
class  mail.  As  part  of  a  microAche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sedicne  Aflscted)  and  the 
Cumulative  Federal  Register  IndsM  are 
meUed  monthly. 

Code  of  Fsderel  RegulatioDS 

Ths  Cods  of  Fsdsral  RsguteHona, 
oomprtsing  spproximalsiy  2IX>  wolumss 
and  rmtlmd  at  Isasi  ones  a  yser  on  a 
quartsrty  basts,  is  pubashsd  in  24ti 
inicmllcfis  loniiel  snd  Hts  currant 
year's  wolumss  srs  msMsd  to 


Microfiche  Subscription  Prices: 
Fsderal  Register: 

One  yeer  $433.00 
Six  months:  $216.50 

Code  of  iMeral  Regulatioiis: 

Currem  yeer  (as  issued):  $264.00 


Superintendent  of  Documents  Subscription  Order  Form 

«C0«K 

*5419 

I    I    YESf  enter  the  foUowing  indicated  subscriptioas  Ita  24x  microfiche  format: 


Fax  your  ofders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


Federal  Regirtcr  (MFFR)  Q  One  year  at  $433  each        Q  Six  months  at  $216.50 

Code  of  Federal  RcgulatkMS  (CFRM6)   Q  One  year  at  $264  each 

The  total  cost  of  my  order  is  $ 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  Intematioaal  customers  please  add  2S%. 


(Company  or  penooal  name) 


(Pfeate  type  or  print) 


(Additioaal  addreM/attentioa  liae) 


(Street  addrew) 


(Qty.  State.  Zip  code) 


(IHytime  piwoe  indtidinf  area  code) 


(Puichaie  order  no.) 


Far  privacy  iksck  kaa  I 

Q  IX>  not  make  my  name  available  to  other  maikis 

Chtxk  ■tlhod  of  pajMtat: 

QCheck  payable  to  Superintendent  of  Doomients 

Q  GPO  Deposit  Account        f  I    I    I    I    I  Tl  -  Q 

□  VISAS  MasterCard   I    I    I    I    I  (etpiration) 

I  I  I I I  i-m 

(Authorizing  signature)  tm 

Tkamk  yom/or  yomr  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  1525(^7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
I>ocuments'  homepage  at 
hdp://www.access.gpo.gov/su_docs/ 

To  connect  using  tehiet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  5 1 2-1 262  (24  hours  a  day,  7  days  a  week). 
'""*"'  Internet  E-Mail:  gpoaccess@gpo.gov 


Order  Nowl 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Govenunent,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/sut^ect  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration.- 


THE  aniTED  STATES 

GOVERhMEnT  MAIHUAL 

1996/97 


<36  per  copy 


PuaxAT»«  •  PERKnoLS  •  aecncMC  PNOoucTs 


Charge  your  order. 
It's  easy! 


Ofdtf  Piooniing  Code: 

*7917 

Q  YES,  please  send  me copies  of  The  United  States  Qovemment  Manual,  1996/97, 

S/N  069-000-00069-0  at  »36  («45  foreign)  each. 

Total  cost  of  my  order  is  * .  Pric«  incfcid«s  regular  domestic  postage  arxJ  handling  and  is  sut)ject  to  change. 

Check  method  of  payment 

G  Check  payable  to  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


□  GPO  Deposit  Account                   |                 -     | 

QVISA     Q  MasterCard 

1                                   i 

(expiration  date)    Thank  you  for  your  order! 

Daytime  phone  including  area  code 


Purctiase  order  number  (optional) 

Photocopies  of  this  fonn  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature 

Mail  onjere  to: 


a/w 


Fax  orders  to: 

Phone  orders  to:  (202)512-1800 


Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh.  PA  15250-7954 

(202)  512-2250 
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Brisfingt  OD  How  To  l)n  Ow  Fedoral  RagistBr 

For  infbrmation  on  briefings  in  Washington.  DC, 
announcement  on  the  inside  cover  of  this  issue. 


see 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Govemment 
Printing  Office  (GPO).  CFR  uttes  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  cmline  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

To  access  CFR  volumes  via  the  World  Wide  Web,  and  to 
find  out  which  volumes  are  available  online  at  a  given 
time  users  may  go  to: 

•  httpy/www.access.gpo.gov/nara/ctr 

New  titles  and/cx-  volumes  will  be  added  to  this  online 
service  as  they  become  available.  The  initial  titles 
introduced  include: 

•  Title  20  (Parts  400-499>— Employees'  Benefits 
(Social  Security  Administration) 

•  Title  21  (Complete)— Food  and  Drugs  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration,  Office  of 
National  Drug  Control  Policy) 

•  Title  40  (Almost  complete)— Protection  of  Environment 
(Environmental  Protection  Agency) 

For  additional  informaticm  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via; 

•  Phone:  toll-free:  1-888-293-6498 

•  Email:  gpoaccess9gpo.gov 
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documents. 
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WHY:       To  provide  the  public  with  access  to  information  neceaaary  to 
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WASHINGTON.  DC 
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Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
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202-523-4538 
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Agriculture  Department 

See  Forest  Service 

Assassination  Records  Review  Board 

NOTICES 

Meetings;  Sunshine  Act,  57383 

Bonneville  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
BPA/Lower  Valley  Transmission  Project,  57400-57401 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  57436-57438 
Submission  for  OMB  review;  comment  request.  57438- 
57439 
Grants  and  cooperative  agreements;  availability,  etc.: 
Human  immunodeficiency  virus  (HIV) — 
Public  health  conference  support  cooperative 
agreement  prevention  program.  57439-57442 
Hot  mix  asphalt  pavers;  engineering  control  guidelines; 

comment  request;  correction,  57442 
Meetings: 

National  Center  for  Infectious  Diseases  Scientific 
Coimselors  Board,  57442-57443 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  hitemaUonal  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Technology  Administration 

Committee  for  the  Impfsmentation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Hungary,  57398-57399 

Ukraine.  57399-57400 
Textile  and  apparel  categories: 

Correlatic«  with  U.S.  Harmonized  Tariff  Schedule,  57400 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Basin  Resources  et  al.,  57453-57454 

Boise  Cascade  Corp.,  57454 

Dale  Electronics,  Inc.,  57454-57455 

Fashion  Bed  Group  et  al..  57455 

Key  Tronic  Corp..  57456 

Lee  Apparel  Co.,  57456 

Quantum  Corp.  et  al.,  57456-57457 

Todd  Uniforms,  57457 

United  Technologies  Automotive,  57457 
NAFTA  transitional  adjustment  assistance: 

Dale  Electronics,  Inc.,  57457-57458 

Energy  Department 

See  Bonneville  Power  Administration 
See  Federal  Energy  Regulatory  Commission 


Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 
Administrative  changes;  Federal  regulatory  reform. 
57336-57339 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Nevada  57331-57333 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  correction.  57334 
Water  pollution;  efiluent  guidelines  for  point  source 
categories: 
Pesticide  chemicals;  formulation,  packaging  and 

repackaging,  and  pretreatment  standards,  57518- 
57566 
PROPOSED  RUIXS 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States:  ' 

Virginia,  57343-57356 
Pesticide  programs: 
Pesticides  and  groimd  water  strategy;  State  management 
plan  regulation,  57356 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Sodimn  bicarbonate,  etc.,  57356-57359 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  57411-57412 
Submission  for  OMB  review;  comment  request,  57412- 
57413 
Qean  Air  Act: 
Acid  rain  provisions — 
State  exemptions,  57414 
Written  exemptions,  57413-57414 
Meetings: 
Food  Safety  Advisory  Committee,  57414 
Pesticide  Program  Dialogue  Committee.  57414-57415 
Pesticide,  food,  and  feed  additive  petitions: 

Sulfentrazone.  etc.,  57420-57423 
Pesticide  programs: 

Pesticide  data  submitters  list;  availability,  57415 
Pesticide  registration,  cancellation,  etc.: 
D.Z.N.  Diazinon  Ag  500,  etc.,  57416-57419 
Drexel  LV6  Weed  IGUer.  etc,  57419-57420 
Water  pollution;  dischai^ge  of  pollutants  (NPDES): 
Alaska;  log  transfer  facilities;  general  permit,  57425 
Water  quality-based  effluent  Ikoitations;  incorporation 
into  storm  water  permits,  57425-57429 
Water  pollution  control: 
Clean  Water  Act- 
Class  n  administrative  penalty  assessments.  57423- 
57425 

Executive  Office  of  the  President 

See  National  Education  Goals  Panel 

See  Trade  Representative,  Office  of  United  States 


Aviation  Administration 

RULES 

Airworthiness  directives: 
Airbus.  57317-57319 
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Beech,  57295-57296 

Bell,  57323-57324 

Boeing, 57291-57295,  57313-57315  ' 

Bombardier,  57319-57322 

British  Aerospace.  5729&-57300 

HB  Aircraft,  57322-57323 

JetStream.  57296-57297.  57300-57301 

McDomiell  Douglas,  57301-57311 

Pilatus,  57315-57317 

Shorts.  57311-57313 
Class  E  airspace,  57324-57325 
PROPOSED  RULES 
Airworthiness  directives: 

AlliedSignal  Inc..  57342-57343 
NOTICES 
Airport  noise  compatibility  program; 

DeKalb-Peachtree  Airpdrt,  GA,  57510-57511 
Explosives  detection  systems:  certification  criteria,  57511- 

57512 
Passenger  facility  charges;  applications,  etc.: 

North  Bend  Municipal  Airport.  OR.  57512-57513 

Federal  Communications  Commiasion 

RULES 

Practice  and  procedure: 

Public  utility  holding  companies;  entry  into 

telecommunications  industry  without  prior  SEC 
approval 
Correction,  57334-57335 
Radio  stations;  table  of  assignments: 

Cahfomia  et  al.,  57335 

Colorado,  57336 

Hawaii,  57335-57336 

Tennessee,  57336 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Iowa,  57360-57361 

Kansas,  57359-57360 

Ohio,  57360 
NOTICES 
Agency  information  collection  activities; 

Proposed  collection;  comment  request,  57429 

Submission  for  OMB  review;  comment  request.  57429- 
57431 

Federal  Emargency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Massachusetts  et  al..  57572-57576 
NOTICES 
Disaster  and  emergency  areas: 

Puerto  Rico.  57431 

Virginia,  57431 

Federal  Energy  Regulatory  Commiasion 

RULES 

Public  Utility  Holding  Company  Act; 

Filing  requirements  and  ministerial  procedures  for 

persons  seeking  exempt  wholesale  generator  status, 
57325-57328 
NOTICES 
Electric  rate  and  corporate  regulation  filings; 

PECO  Energy  Co.,  et  al  .  57402-57403 
Hydroelectric  applications,  57403-57406 
Meetings; 

Tennessee  Gas  Pipeline  Co  :  informal  settlement 
conference,  57406 
Natural  gas  certificate  filings; 

NorAm  Gas  Transmission  Cx).,  57406-57408 


Puget  Sound  Energy,  et  al.,  5740&-57410 
Natural  gas  companies  (Natural  Gas  Act): 

Uniform  system  of  accounts,  forms,  statements,  and 
reporting  requirements;  revisions.  57410-57411 
Applications,  hearings,  determinations,  etc.: 

Frontier  Gas  Storage  Co.,  57401 

Koch  Gateway  Pipeline  Co.,  57401 

NorAm  Gas  Transmission  Co..  57401-57402 

Northern  Natural  Gas  Co..  57402 

Texas  Gas  Transmission  Corp.,  57402 

Western  Area  Power  Administration.  57402 

Federal  Highway  Admlnlatratlon 

RULES 

Engineering  and  traffic  operations: 
Certification  acceptance  streamlining  and  simplification: 
alternate  procedures  use  by  State  highway  agencies 
for  non-interstate  projects.  57330-57331 
NOTICES 

State  infrastructure  bank  pilot  program  participation. 
57513-57514 

Federal  Labor  Relationa  Authority 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  57431-57432 

Federal  iilarttlme  Commlaaion 

NOTICES 

Freight  forwarder  licenses: 
Noral  Cargo  International,  Inc.  et  al..  57432 

Federal  Railroad  Administration 

NOTICES 

State  infrastructure  bank  pilot  program  participation, 
57513-57514 

Federal  Reeerve  System 

RULES 
Securities: 
Relations  with  dealers  in  securities  under  section  32. 
1933  Banking  Act  (Regulation  R);  and  miscellaneous 
interpretations.  57287-57289 
NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  57432 

Formations,  acquisitions,  and  mergers,  57432-57433 
Permissible  nonbanking  activities,  57433 
Federal  Reserve  bank  services:  • 

Fedwire  funds  transfer  service — 
Operating  houre,  57433-57434 

Federal  Trade  Commlaaion 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  57434- 
57436 

Federal  Tranait  Admlnlatratlon 

NOTICES 

State  infrastructure  bank  pilot  program  participation, 
57513-57514 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements:  availabiUty,  etc.: 
Fish  Creek  No.  2  diesel  fuel  spill.  OH  et  al.  57448 

Meetings; 

Aquatic  Nuisance  Species  Task  Force,  57448-57449 
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Food  and  Drug  Admlnlatratlon 

RULfS 

.Biological  products: 

Di^butor  name  prominence  on  labels,  5732A-57330 
Nonccs 

Agency  infonnation  collection  activities: 

Proposed  collection;  comment  request,  574430-57444 
Compliance  policy  guide: 

Ceitificaticm  for  Reports;  revised,  57444-57445 
Export  certificates: 
FDA  Export  Ref6nn  and  Enhancement  Act  of  1996 — 
Drugs,  animal  drugs,  and  devices;  certification  fees, 
57445-57446 
Medical  devices;  premarket  approval: 
Direct  Access  Diagnostics;  Confide  HiV  Testing  Service 

Using  Dried  Blood  Spots,  57446-57447 
Epitope,  Inc.;  OraSme  HIV-1  Western  Blot  Kit,  57447- 
57448 

Forslgn-Trada  Zonae  Board 

NCmCES 

Applications,  hearings,  determinations,  etc.: 

New  Hampshire,  57383 

South  Carolina,  57383-57384 

Foraat  Sarvtca 

NOTICES 

Appealable  decisions;  legal  notice: 
Pacific  Northwest  region,  57383 

Health  and  Hunmn  Sarvioaa  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
Ncnces 

Scientific  misconduct  findings;  administrative  actions: 
Yuan,  Gang  57436 

Intarlor  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
.See  National  Park  Service 

Intamatlonal  Trade  Admlnlatration 

NOTICES 
Antidumping: 
Heavy  forged  hand  tools,  finished  or  unfinished,  with  or 
without  handles,  finm — 
China.  57384-57387 
Mechanical  transfer  presses  bom — 

Japan,  57387-57389 
Natural  bristle  paintbrushes  and  brush  heads  fit)m — 

China,  57389-57391 
Tapered  roller  bearings,  four  inches  or  less  in  outside 
diameter,  and  components,  from — 
Japan, 57391-57397 
Countervailing  duties: 
Welded  carbon  steel  pipe  and  tube  products  from — 
Turkey,  57398 
Applications,  hearings,  determinations,  etc.: 
University  of — 
California  et  al.,  57397 
Cormecticut  et  al.,  57.397-57398 

International  Trade  Commlaaion 

NOTICES 

Import  investigations: 
Brake  drums  and  rotors  from — 
China.  57449-57451 


CatUe  and  bee^ 

Impact  of  NAFTA  and  Uruguay  Round  Agreements  on 
U.S.  trade,  57451 
Steel  concrete  reinfbrcing  bars  bam — 

TuAey,  57451-57453 

JusUca  Oapartmant 

See  Prisons  Buireau 

Labor  Daparlmant 

See  Emplo3m:ient  and  Training  Administration 
See  Mine  Safety  and  Health  Administration 
See  Pension  and  Welfere  Benefits  Administration 
RULES 

Conflict  of  intOTBsts,  57281-57287 
NOTICES 

Agency  infonnation  collection  activities: 
Submission  for  OMB  review;  comment  request.  57453 

Land  Managamant  Buraau 

NOTICES 

Closure  of  public  lands: 
Utah,  57449 

Mine  Safely  and  ilaatth  Administration 

NOTICES 

Safety  standard  petitions: 
Sidney  Coal  Co.,  Inc.,  et  al.,  57458-57461 

Nationai  Credit  Union  Admlnlatration 

RULES 

Credit  imions: 
Civil  monetary  penalty  inilatioi;  adjustment,  57?,9(»- 
57291 

National  Education  Goals  Panel 

NOTICES 
Meetings,  57479 

National  Highway  Traffic  Sataty  Adminiatratioti 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Ciano,  Frank  J.,  57514-57515 

National  Oceanic  and  Atmoapheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Alaska  scallop,  57340-57341 

Tuna,  Atlantic  bluefin  fisheries,  57340 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species.  57361-57382  • 

National  Park  Service 

NOTICES 
Meetings: 
Cape  Cod  National  Seashore  Advisory  Commis.sion, 
57449 

National  Science  Foundation 

NOTICES 

Meetings: 
Astronomical  Sciences  Special  Emphasis  Panel.  57479 
Design,  ManufactuTfc  and  Industrial  lonovatiou  Special 

Emphasis  Panel,  57479-57480 
Information,  Robotics  and  Intelligent  Systems  Special 

Emphasis  Panel,  57480 
Polar  Programs  Special  Emphasis  Paiiei,  57480 


VI 


Federal  Register  /  Vol.  61,  No.  216  /  Wednesday.  November  6.  1996  /  Contents 


NudMT  Regulatory  Commlsaion 
Nonccs 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  57480- 
57481 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices.  57481-57497 

Office  of  Unttod  StatM  Trade  Repraaantative 

See  Trade  Representative.  Office  of  United  States 

Pension  and  Welfare  Beneflta  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemjJtions: 
Pikeville  National  Bank.  57461-57479 

Prisons  Bureau 

RULES 

Institutional  management: 
Incoming  publications;  nudity  or  sexually  explicit 
material  or  information;  distribution  to  inmates. 
5756»-57569 

PutHic  Heatth  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Securttiee  and  Exchange  Commiaalon 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange.  Inc..  57503-57504 
Delta  Clearing  Corp  .  57504-57505 
Depository  Trust  Co  .  57505-57506 
National  Securities  Clearing  Corp  ,  57506-57507 
Pacific  Stock  Exchange.  Inc..  57507-57508 

Applications,  hearings,  determinations,  etc.: 
Alpine  Group,  inc..  57497 

ILI  Endeavor  Variable  Annuity  Account.  57497-57498 
Osmanli  Bankasi  AS   et  al..  57498-57499 
Pittway  Corp  .  57499-57500 

Strong  Advantage  Fund.  Inc..  et  al  ,  57500-57502 
Voyageur  Arizona  Municipal  Income  Fund  II,  Inc.. 

57502-5''503 
Voyageur  Colorado  Municipal  Income  Fund  U.  57503 
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Thw  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
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DEPAFITMENT  OF  LABOR 
OfflM  of  the  Secretary 
5  CFR  Chapter  XUI 
29CFRPartO 

RIN8  1290-AA15, 320fr-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  Labor 

AGENCY:  Office  of  the  Secretary,  DOL. 
ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Department  of  Labor, 
with  the  concurrence  of  the  Office  of 
Government  Ethics  (OGE).  is  issuing  an 
interim  rule  for  employees  of  the 
Department  that  supplements  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
issued  by  OGE.  The  interim  rule 
designates  certain  components  of  the 
Department  as  separate  agencies  for  the 
purposes  of  provisions  in  the  executive 
branch-wide  Standards  regarding  gifts 
from  outside  sources,  the  receipt  of 
compensation  for  teaching,  speaking  or 
writing,  and  fundraising  in  a  personal 
capacity;  restricts  the  outside 
employment  and  the  holding  of  certain 
financial  interests  by  employees  of  the 
Mine  Safety  and  Health  Administration 
and  by  their  spouses  and  minor 
children;  and  requires  employees  in  the 
Department's  Office  of  the  Inspector 
General  to  obtain  prior  approval  for 
outside  employment.  The  interim  rule 
also  repeals  existing  Departmental, 
regulations  governing  outside 
employment  and  financial  interests  of 
agency  employees,  except  for  a 
regulatory  waivers  provision,  and 
inserts  in  their  place  a  cross-reference  to 
the  executive  branch-vtride  Standards 
and  financial  disclosure  regulations, 
and  this  interim  rule. 


DATES:  This  interim  rule  is  effective 
November  6, 1996.  Comments  are 
invited  and  are  due  by  January  6, 1997. 
ADDRESSES:  Send  comments  to  Robert 
Shapiro.  Department  of  Labor.  Room  N- 
2428,  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Apol,  Office  of  the  Solicitor. 
Department  of  Labor,  telephone  202- 
:    219-8065,  f  AX  202-219-6896. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  August  7, 1992,  the  Office  of 
Government  Ethics  published  a  final 
rule  entitled  "Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch"  (Standards).  See  57  FR  35006- 
35067,  as  corrected  at  57  FR  48557,  57 
FR  52583,  and  60  FR  51667,  with 
additional  grace  period  extensions  at  59 
FR  4779-4780,  60  FR  6390-6391.  60  FR 
66857-66858,  and  61  FR  40950-40952. 
The  Standards,  codified  at  5  CFR  part 
2635  and  effective  February  3, 1993, 
establish  uniform  standards  of  ethical 
conduct  that  apply  to  all  executive 
branch  personnel. 

On  June  23, 1994.  the  Department 
issued  a  final  rule  which  removed  all  of 
the  provisions  of  its  Ethics  and  Conduct 
Regulations  at  29  CFR  Part  0  that  had 
been  superseded  by  5  CFR  part  2635  or 
by  OGE's  executive  branch  financial 
disclosure  regulations  at  5  CFR  part 
2634.  See  59  FR  32611.  The  Department 
preserved  those  provisions  of  its  Ethics 
and  Conduct  Regulations  containing 
regulatory  vaivers  issued  under  18 
U.S.C.  208(b)(2).  restricting  the 
acquisition  or  holding  of  certain 
financial  interests,  and  requiring  prior 
approval  of  outside  employment  or 
activities.  These  provisions  were 
permitted  to  continue  in  effect  imtil 
superseded,  as  provided  respectively  in 
5  CFR  2635.402(d)(1)  and  the  notes 
following  5  CFR  2635.403(a)  and 
2635.803.  as  extended  by  59  FR  4779- 
4780.  60  FR  6390-6391.  and  60  FR 
66857-66858. 

5  CFR  2635.105  authorizes  executive 
branch  agencies,  with  the  concurrence 
of  OGE,  to  publish  agency-specific 
supplemental  regulations  necessary  to 
implement  their  ethics  programs.  The 
Department,  with  OGE's  concurrence, 
has  determined  that  the  following 
supplemental  regulations,  to  be  codified 
in  part  5201  of  new  chapter  XLH  of  5 
CFR,  are  necessary  to  the  successful 


implementation  of  the  Department's 
ethics  program.  The  Department  is 
simultaneously  repealing  those 
provisions  of  the  residual  subpart  C  of 
its  old  Ethics  and  Conduct  Regutelions 
at  29  CFR  part  0,  which  are  superseded 
ufjon  issuance  of  the  Department's 
supplemental  regulations,  and  is  adding 
a  single  section  Aat  provides  cross- 
references  to  5  CFR  parts  2634  and 
2635,  as  well  as  to  the  Department's 
new  supplemental  regulations. 

n.  Analysis  of  the  Regulations 

Section  5201 .101    General 

Section  5201.101  explains  that  the 
regulations  contained  in  the  interim  rule 
apply  to  employees  of  the  Department  of 
Labor  and  are  supplemental  to  the 
executive  branch-wide  Standards. 

Section  5201 . 1 02    Designation  of 
Separate  Agency  Components 

Section  5201.102  designates  several  of 
the  Department's  components  as 
separate  agencies  for  the  purposes  of 
certain  ethics  provisions.  The 
Department  has  determined  that  those 
components  exercise  district  and 
separate  functions.  The  separate  agency 
designations  will  affect  the  substantive 
ethics  rules  within  the  Department  of 
Labor  involving  the  acceptance  of  gifts, 
the  receipt  of  compensation  for 
teaching,  speaking  and  writing,  and  the 
restrictions  on  fundraising  for  nonprofit 
organizations  in  a  pereon^  capacity. 

Section  2635.202(a)  of  the  Standards 
prohibits  an  employee  from  soliciting  or 
accepting  a  gift  from  a  "prohibited 
source"  unless  permitted  under  one  of 
the  exceptions  in  the  Standards.  The 
separate  agency  designations  will  affect, 
first,  the  definition  of  "prohibited 
source."  The  Standards  of  Ethical 
Conduct  define  a  "prohibited  source" 
by  the  relationship  of  the  source  to  both 
the  responsibilities  of  the  employee  and 
those  of  his  or  her  employing  agency. 
For  the  purpose  of  identifying  an 
employee's  agency,  5  CFR  2635.203(a) 
authorizes  an  executive  department,  by 
supplemental  regulation,  to  designate  as 
a  separate  agency  any  component  that 
exercises  a  distinct  and  separate 
function.  The  agency  designations 
contained  in  §  5201.102  are  made 
pursuant  to  5  CFR  2635.203(a). 

In  addition  to  its  effect  on  the  gift- 
acceptance  rules,  the  designation  of 
separate  agencies  will  affect  the 
definition  of  "agency"  for  the  purposes 
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of  the  rules  governing  compensation  for 
outside  teaching,  speaking,  and  writing. 
Section  2635.807  of  the  Standards 
restricts  an  employee's  scceptance  of 
compensation  for  outside  teaching, 
speaking,  and  writing  that  relates  to  the 
employee's  official  duties,  including 
teaching,  speaking,  or  writing  the 
subject  of  which  deals  in  significant  part 
with  any  ongoing  or  announced  policy, 
program,  or  operation  of  the  employee's 

agency.  See  5  CFR  

2635.807(a)(2)(l)(E)U).  Under  5  CFR 
2635.807(a)(2)(l)(E)(5),  more  restrictive 
rules  apply  to  certain  noncareer 
employees.  The  separate  agency 
designations  contained  in  §  5201.102 
mean  that  the  compensation  restrictions 
in  5  CFR  2635.807  apply  when  the 
subject  of  an  employee's  speech, 
appearance,  or  article  deals  in 
significant  part  with  any  ongoing  or 
announced  policy  program,  or  operation 
of  his  or  her  own  designated  agency 
component  rather  than  to  the 
Department  as  a  whole. 

Finally,  §5201.102  hirther 
supplements  the  Standards  to  change 
the  way  the  restrictions  on  fundraising 
in  a  personal  capacity  apply  within  the 
Department.  Section  2635.808(c)  of  the 
Standards  restricts  employees' 
fundraising  in  a  personal  capacity  with 
respect  to  persons  who  are  "prohibited 
sources".  Section  5201.102  provides 
that  the  separate  agency  designations 
used  to  determine  when  a  person  is  a 
"prohibited  source"  for  purposes  of  the 
Standards  governing  direct  and  indirect 
gifts  to  employees  from  outside  sources 
will  also  be  used  to  determine  when  a 
person  is  a  prohibited  source  for  the 
purpose  of  the  Standard  at  5  CFR 
2635.808(c)  governing  fundraising  in  a 
personal  capacity. 

The  definition  of  "prohibited  source" 
for  employees  outside  the  designated 
agency  components  will  not  be  affected 
by  the  designations.  Any  source  which 
is  prohibited  from  any  Department 
component  will  be  treated  as  a 
prohibited  source  for  any  employee  who 
is  not  in  one  of  the  designated  agency 
components. 

Because  of  the  very  distinct  and 
diverse  functions  of  the  Employment 
Standards  Administration  (ESA),  each 
designated  component  within  ESA  is 
treated  as  a  separate  agency  for  the 
purposes  of  determining  "prohibited 
sources"  and  the  other  specified 
provisions  of  the  Standards.  For  the 
remaining  ESA  employees,  a  source  is 
prohibited  if  it  is  a  prohibited  source  for 
any  component  of  ESA. 


Section  5201.103    Fundraising 
Activities 

Section  5201.103  of  the  interim  rule 
supplements  the  executive  branch-wide 
Standard  at  5  CFR  2635.808(c)  regarding 
fundraising  in  a  personal  capacity.  That 
standard  bars  employees  from  engaging 
in  such  fundraising  from  those  persons 
known  by  the  employee  to  be 
"prohibited  sources,"  as  defined  in  5 
CFR  2635.203(d).  In  $  5201.102  of  this 
interim  rule,  the  Department  has 
designated  certain  of  its  components  as 
separate  agencies  for  the  purpoaes  of 
identifying  prohibited  sources. 

The  employees  of  certain  of  these 
designated  agencies  have  very  large 
numbers  of  prohibited  sources  because 
their  components  exercise  very  broad 
regulatory  responsibilities.  These 
agency  components  are:  the 
Occupational  Safety  and  Health 
Administration,  which  regulates  safety 
and  health  in  most  of  the  nation's 
workplaces:  the  Veterans'  Employment 
and  Training  Service,  which  is 
responsible,  among  its  other  functions, 
for  regulating  the  nation's  employers  to 
assure  that  they  comply  with  their 
obligations  under  the  veterans 
reemployment  statutes;  the  Pension  and 
Welfare  Benefits  Administration,  which 
regxilates  private  pension  and  welfare 
benefit  plans  imder  the  Employee 
Retirement  Income  Security  Act;  the 
Wage  and  Hoiu'  Division  of  the  ESA, 
which  is  responsible,  among  its  other 
functions,  for  assuring  that  non-exempt 
private  and  public  sector  employees  are 
paid  the  Federal  minimiun  wage;  and 
the  Office  of  Federal  Contract 
Compliance  Programs  in  the  ESA. 
which  assures  that  the  very  broad  and 
diverse  category  of  employers 
performing  work  under  Federal 
contracts  and  those  who  perform 
federally  assisted  construction  work 
meet  Federal  affirmative  action 
requirements.  Officials  in  the 
"Remainder  of  ESA"  participate  in 
regulatory  activities  under  both  the 
Wage  and  Hour  and  Contract 
Compliance  Programs,  as  well  as  certain 
workers'  compensation  programs. 
Officials  in  the  "Remainder  of  the 
Department  of  Labor"  also  exercise 
broad  regulatory  responsibilities,  as  they 
participate  in  all  of  tne  Department's 
regulatory  efforts. 

The  Department  has  determined  that, 
in  Ught  of  the  very  broad  regulatory 
responsibilities  of  these  corofionents, 
hairing  personal  fundraising  from  every 
category  of  prohibited  source  listed  in  5 
CFR  2635.203(d)  is  not  necessary  to 
avoid  the  appearance  of  using  public 
office  for  private  gain.  Accordingly,  in 
order  that  the  personal  fundraising 


activities  of  employees  in  these 
components  not  be  unduly  restricted, 
§  5201.103  provides  that  it  shall  be 
permissible  for  employees  in  these 
designated  separate  agency  components 
to  solicit  funds  or  other  support  from  a 
person  who  is  a  prohibited  source  for 
them  only  under  5  CFR  263S.203(d)(3). 
because  the  person  is  regulated  by  the 
component.  Employees  of  these  separate 
agency  components  will  not  be  allowed 
to  solicit  contributions  from  a  person 
known  to  be  a  "prohibited  source"  for 
the  other  reasons  listed  in  5  CFR 
2635.203(d).  Thus,  they  cannot  engage 
in  charitable  fundraising  from  any 
person  (including  an  organization,  a 
majority  of  whose  members  are  such 
persons)  seeking  official  action  by  the 
employee's  agency  comp<Hient;  doing 
business  or  seeking  to  do  business  with 
the  employee's  agency  component;  or 
having  interests  that  may  be 
substaotially  aflected  by  the 
performance  or  nonperformance  of  the 
employee's  official  duties. 

Section  5201 . 1 04    Additional  Rulet  for 
Office  of  the  Inspector  GenetaJ 
Employees 

The  Standards,  at  5  CFR  2635.803. 
specifically  recognize  that  individual 
agencies  may  find  it  necessary  or 
desirable  to  supplement  the  executive 
branch-wide  regulations  with  a 
requirement  for  their  employees  to 
obtain  approval  before  engaging  in 
outside  employment  or  activities.  The 
Department's  Office  of  the  Inspector 
General  (OIG)  has  long  imposed 
requirements  for  advance  approval  of  its 
employees'  outside  business  or 
professional  activities.  Because  of  the 
wide  range  of  OIG  responsibilities  and 
the  sensitivity  of  its  mission,  the 
Department  has  determined,  in 
accordance  with  5  CFR  2635.803.  that  it 
is  necessary  to  the  administration  of  the 
ethics  program  to  continue  to  require 
OIG  employees  to  get  prior  approval  for 
outside  employment. 

Section  5201.104(a)(1)  of  this  interim 
rule  continues,  with  minor  substantive 
modification,  the  OIG's  past 
requirement  for  prior  approval  of 
outside  employment.  Section 
5201.104(a)(2)  specifies  the  content  of 
approval  requests.  Section 
5201.104(a)(3)  specifies  the  standards  to 
be  used  in  evaluating  approval  requests. 
Section  5201. 104(a)(4)  provides  a 
definition  of  "employment"  to  be  used 
in  the  application  of  $  5201.104. 

Section  5201 . 1  OS  Additional  Rules  for 
Mine  Safety  and  Health  Administration 
Employees 

5  CFR  2635.403(a)  authorizes 
agencies,  by  supplemental  regulation,  to 
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prohibit  or  restrict  the  acquisition  or 
holding  of  a  financial  interest  or  a  class 
of  financial  interests  by  agency 
employees,  based  on  a  determination 
that  the  acquisition  or  holding  of  such 
interests  would  cause  reasonable 
persons  to  question  the  impartiality  and 
objectivity  with  which  agency  programs 
are  administered.  Where  it  is  necessary 
to  the  efficiency  of  the  service,  sudi 
prohibitions  or  restrictions  may  be 
extended  to  employees'  spouses  and 
minor  children. 

Section  5201.105(a)  of  the  interim 
rule  generally  bars  employees  of  the 
Department's  Mine  SaMy  and  Health 
Administration  (MSHA),  and  their 
spouses  and  minor  children,  from 
having  outside  employment  with  any 
company  or  other  i>erson  engaged  in 
mining  activities  regulated  by  the 
MSHA  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Safety 
and  Health  Act),  30  U.S.C.  801  et  seq., 
and  bom  holding  other  financial 
interests  in  such  companies  or  other 
persons.  The  MSHA  has  restricted  the 
holding  of  mining  interests  by  its 
employees  since  the  mine  sarety  and 
health  programs  were  transferred  from 
the  Department  of  the  Interior  to  the 
Departaient  of  Labor  by  the  Federal 
Mine  Safety  and  Health  Amendments 
Act  of  1977.  Pub.  L.  95-164.  Section 
301(c)(2)  of  that  Act,  codified  at  30 
U.S.C.  961(c)(2),  provided  that  existing 
rules  of  the  Department  of  the  Interior 
regarding  the  transferred  mine  safety 
and  health  program  were  to  continue  in 
effect  until  modified,  terminated, 
superseded,  set  aside,  revoked,  or 
repealed  by  the  Secretary  of  Labor,  the 
Federal  Mine  Safety  and  Health  Review 
Commission  or  other  authorized 
officials,  by  any  court  of  competent 
jurisdiction,  or  by  operation  of  law. 
Prior  to  the  transfer,  the  Department  of 
the  Interior's  regulations  in  1976  (43 
CFR  20.735-13)  broadly  prohibited 
employees  of  the  Mining  Enforcement 
and  Safety  Administration  (MESA)  fit>m 
holding  mining  interests  and  engaging 
in  certain  forms  of  outside  employment. 
The  substantive  restrictions  have  not 
been  changed  since  the  transfer  and  are 
in  effect  until  this  interim  rule  takes 
effect,  in  accordance  with  59  FR  32611. 

These  regulations  prohibited  MESA 
(and  later  MSHA)  employees  from 
having  any  direct  or  indirect  interests  in 
any  mine  or  the  products  of  any  mine 
under  investigation.  Hiey  also 
prohibited  certain  private  employment 
in  relation  to  mines  or  mineral  property. 
The  Department  has  determined  that  in 
light  of  the  sensitive  mission  of  the 
MSHA  involving  the  application  of 
safety  and  health  standards  to  the 
oitities  that  it  regulates,  restrictions  on 


outside  employment  and  on  employee 
owmership  of  financial  interests  in 
mining  entities  are  necessary  in  order  to 
maintain  public  confidence  in  the 
impartiality  and  objectivity  with  which 
the  MSHA  executes  its  various 
functions  and  to  avoid  widespread 
disqualification  of  employees  from  their 
duties  which  could  result  in  MSHA 
having  difficulty  carrying  out  its 
mission.  With  respect  to  the  spouses 
and  minor  children  of  these  MSHA 
employees,  the  Department  has  made  an 
additional  determination  that  there  is  a 
direct  and  appropriate  nexus  between 
the  restrictions  on  the  holding  of  certain 
emplojrment  and  financial  interests  as 
applied  to  spouses  and  minor  children, 
and  the  ability  of  MSHA  employees  to 
carry  out  their  official  duties  and  the 
ability  of  MSHA  to  fulfill  its  mission. 

The  prohibitions  in  §5201. 105(a) 
apply  to  employment  or  other  financial 
interests  in  a  company  not  primarily 
engaged  in  mining  activities,  if  it 
conducts  some  mining  activities 
regulated  by  the  MSHA  under  the  Mine 
Safety  and  Health  Act.  Consistent  v«th 
the  definition  of  "person"  in  the 
Standards  at  5  CFR  2635.102(k), 
§  5201.105(a)  specifies  that  a  non- 
mining  company  which  owns  50 
percent  or  more  of  the  voting  securities 
of  another  company  or  other  person 
engaged  in  covered  mining  activities  is 
itself  treated  as  a  company  engaged  in 
such  mining  activities.  This  prevents 
the  employee  from  avoiding  these 
restrictions  by  having  an  interest  in  a 
company  that  conducts  its  mining 
operations  through  a  separate 
corporation.  On  Uie  other  hand,  this 
section  supplements  the  definition  of 
"person"  in  the  Standards  at  5  CFR 
2635.102(k),  by  allowing  employees  to 
hold  interests  in  a  non-mining 
corporation  that  is  controlled  by  a 
mining  corporation.  The  Department 
has  determined  that  the  provisions  of 
the  conflict  of  interest  laws  and  the 
Standards  are  sufficient  to  protect  the 
public  interest  in  such  a  case. 

Section  5201.105(b)  includes  two 
exceptions  to  the  prohibition  of 
S201.105(a).  The  exceptions  are 
intended  to  permit  ownership  of 
interests  of  a  character  that  are  less 
likely  to  raise  questions  regarding  the 
objective  and  impartial  performance  of 
an  employee's  official  duties  or  the 
possible  misuse  of  their  positions. 

The  interim  rule  contains  an 
exception  at  §5201.10S(b)(l)  permitting 
covered  persons  to  hold  interests  in 
publicly  traded  or  pubUcIy  available 
investment  funds,  unless  the  fund  holds 
more  than  30  percent  of  its  investmmts 
in  the  prohibited  holdings. 


The  exception  at  S  5201.105(b)(2) 
pennits  the  holding  of  pension  interest 
Disqualifications  due  to  conflicts  of 
interest  from  pension  interest  are  rare; 
moreover,  whoi  there  is  a  disqualifying 
conflict  of  interest  due  to  a  pension 
interest,  nonpartidpation  in  a  particular 
matter  affecting  the  interest  will 
suffidentiy  address  the  conflict  issue.  It 
is  expected  that  such  disqualifications 
will  be  infrequent  and,  therefore,  will 
not  distuirfo  the  Department's  ability  to 
carry  out  its  mission. 

Finally,  requiring  divestiture  of 
pension  interests  could  adversely  affect 
MSHA's  ability  to  cany  out  its  statutory 
responsibilities.  The  Federal  Mine 
Safety  and  Health  Act  requires  that 
those  hired  to  perform  various  MSHA 
functions  must  be  qualified  by  practical 
experience  or  education.  For  this 
reason,  it  is  likely  that  both  current 
employees  and  applicants  will  have  a 
prior  work  history  in  the  mining 
industry  and  may  have  interests  in  the 
pension  plans  of  their  former 
employers.  Many  of  these  interests  are 
difficult  to  divest.  Requiring  divestiture, 
even  in  the  absence  of  a  conflict  of 
interest,  would  discourage  the  hiring 
and  retention  of  persons  possessing  the 
qualifications  that  the  Mine  Safety  and 
Health  Act  requires. 

Under  §  5201.105(c),  the  Assistant 
Secretary  of  Labor  for  Mine  Safety  and 
Health,  or  the  Assistant  Secretary's 
designee,  may  grant  a  waiver  covering 
an  outside  employment  or  other 
financial  interest  when  the  Assistant 
Secretary  or  the  designee  determines 
that  the  waiver  is  not  inconsistent  writh 
5  CFR  part  2635  or  otherwise  prohibited 
by  law  and  that,  under  the  particular 
circumstances,  application  of  the 
prohibition  is  not  necessary  to  avoid  the 
appearance  of  misuse  of  position  or  loss 
of  impartiality,  or  to  ensiire  confidence 
in  the  impartiality  and  objectivity  with 
which  Mine  Safety  and  Health 
Administration  programs  are 
administered.  The  Assistant  Secretary  or 
the  designee  shall  grant  a  waiver  from 
prohibitions  in  this  section  regarding 
spouses  and  minor  children  imless  the 
Assistant  Secretary  or  the  designee 
determines  that  having  the  covered 
relationship  or  interest  is  likely  to  be 
inconsistent  with  5  CFR  part  2635  or  is 
otherwise  prohibited  by  law. 

Section  §  5201.105(d)  provides  that 
existing  waivere,  issued  imder  the 
Department's  old  regulations  and 
procedures  implementing  the  mining 
interest  prohibition  applicable  to  MSHA 
employees,  remain  in  effect  but  may  be 
withdrawn  subject  to  the  standards 
applicable  to  the  withdrawal  of  waivers 
imder  paragraph  (c). 
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III.  Repeal  of  Department  of  Labor 
Standards  of  Condact 

On  June  23. 1994.  The  Department  of 
Labor,  at  59  FR  36210-36211.  removed 
and  reserved  subparts  A,  B,  D.  and  E 
and  portions  of  subpart  C  of  29  CFR  part 
0,  Ethics  and  Conduct  Department  of 
Labor  Employees.  The  Department 
retained  in  subpart  C  §0.735-1 2(d) 
(now  being  redesignated  as  §  0.735-2). 
which  contains  a  regulatory  waiver 
issued  under  the  prior  version  of  18 
U.S.C.  208(b)(2)  (1988)  and  which  has' 
remained  in  effect  pending  (XiE's 
issuance  of  superseding  executive 
branch-wide  regulatory  waivers.  It  also 
amended  and  retained  in  subpart  C 
grandfathered  §0.735-13.  regarding 
prohibited  Financial  interests  and 
clearance  of  outside  activities.  The 
interim  rule  repeals  §0.735.13.  which  is 
superseded  upon  issuance  of  this 
interim  rule. 

The  interim  rule  adds  a  new  provision 
to  ensure  that  employees  are  on  notice 
of  the  ethical  standards  and  other  ethics 
provisions  to  which  they  are  subject. 
The  provision  cross-references  5  CFR 
parts  2634.  2635.  and  5201.  It  is 
included  along  with  the  regulatory 
waiver  provision  in  a  revised  subpart  A. 

The  provisions  dealing  with  post 
employment  conflicts  of  interest  which 
are  now  in  subpart  F  are  transferred  to 
the  currently  reserved  subpart  B.  These 
provisions  establish  administrative 
procedures  to  sanction  former 
Department  of  Labor  employees  who 
have  violated  18  U.S.C.  207.  While  the 
authority  to  impose  the  administrative 
sanctions  was  repealed  prospectively  by 
the  Ethics  Reform  Act  of  1989.  the 
procedures  continue  to  apply  to  persons 
whose  government  service  terminated 
while  they  were  still  in  effect.  For  this 
reason  the  administrative  sanction 
provisions  are  being  retained  for  the 
present. 

To  simplify  the  structure  of  part  0.  the 
remaining  vacant  or  currently  reserved 
subparts  are  being  deleted. 

rv.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

As  Secretary  of  Labor.  I  have  found 
good  cause  pursuant  to  5  U.S.C.  553 
(a)(2).  (b).  and  (d)(3)  for  waiving,  as 
unnecessary  and  contrary  to  the  public 
interest,  the  general  notice  of  proposed 
rulemaking  and  the  60-day  delay  in 
effectiveness  as  to  these  interim  rules 
and  repeals.  The  reason  for  this 
determination  is  that  it  is  important  to 
a  smooth  transition  from  the 
Department  of  Labor's  prior  ethics  rules 
to  the  new  executive  branch-wide 
Standards  that  these  rulemaking  actions 
become  effective  as  soon  as  possible. 


Furthermore,  this  rulemaking  is  related 
to  the  Department's  organization, 
procedure  and  practice.  Nonetheless, 
this  is  an  interim  rulemaking,  with 
provision  for  a  60  day  public  comment 
period.  The  Department  will  review  all 
comments  received  during  the  comment 
period  and  will  consider  any 
modifications  that  appear  appropriate  in 
adopting  these  rules  as  final,  with  the 
concurrence  of  the  Office  of 
Government 'Ethics. 

£xecu/jve  Order  12866.  Regulatory 
Planning  and  Review 

As  Secretary  of  Labor.  I  have 
determined  that  this  regulation  is  not  a 
"regulatory  action"  under  section  3  of 
Executive  Order  12866.  Because  the  rule 
is  limited  to  agency  organization, 
management  and  personnel,  it  falls 
within  the  exclusion  set  forth  in  section 
3(d)(3)  of  the  Executive  order.  In 
promulgating  this  rule,  the  Department 
has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  the  Executive  order. 

Small  Business  Regulatory  Fairness  Act 
of  1996 

This  rule  is  not  classified  as  a  "rule" 
under  the  Small  Business  Regulatory 
Fairness  Act  of  1996.  because  it  is  a  rule 
pertaining  to  agency  organization, 
procedure,  or  practice  that  does  not 
substantially  affect  the  right  of  non- 
agency  parties.  See  5  U.S.C.  804(3)(C). 
Moreover,  as  Secretary  of  Labor,  I  have 
found  for  the  good  cause  set  forth  above, 
that  notice  and  public  procedure 
thereon  are  unnecessary  and  contrary  to 
the  public  interest.  See  5  U.S.C.  808(2). 
Accordingly,  this  interim  regulation  will 
take  effect  on  November  6. 1996. 

Regulatory  Flexibility  Act 

As  Secretary  of  Labor.  I  certify  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  imposes  ethics  standards  only 
on  Federal  employees  and  their 
immediate  families.  The  Secretary  of 
Labor  has  provided  this  certification  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Paperwork  Reduction  Act 

As  Secretary  of  Labor.  I  have 
determined  that  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
does  not  apply  because  this  regulation 
does  not  contain  any  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  thereunder. 


List  ofSubiects  in  5  CFR  Part  5201  and 
29  CFR  Part  0 

Conflict  of  interests.  Government 
employees. 

Dated:  October  31, 1996. 
Robert  B.  Raich. 
Secretary  of  Labor. 

Approved:  November  4. 1996. 
Slevan  D.  Potts, 
Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  E)epartment  of 
Labor,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  is 
amending  title  5  and  title  29,  subtitle  A, 
of  the  Code  of  Federal  Regulations  as 
follows: 

TmiE  S-{AMENDED] 

1.  A  new  chapter  XLD,  consisting  of 
part  5201,  is  added  to  5  CFR  to  read  as 
follows: 

CHAPTER  XLII— OEPARTMENT  OF  LABOR 

PART  5201— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  LABOR 

5201.101  General. 

5201 .102  Designation  of  separate  agency 
components. 

5  201 . 1 03     Fundraising  activities. 

5201.104  Additional  rules  for  Office  of  the 
Inspector  General  employees. 

5201.105  Additional  rules  for  Mine  Safety 
and  Health  Administration  employees. 

Authority:  5  U.S.C.  301.  7301.  7353:  5 
U.S.C  App.  (Ethics  in  Government  Act);  E.O. 
12674.  54  FR  15159,  3  CFR.  1989  Comp..  p. 
215.  as  modiSed  by  E.O.  12731.  55  FR  42547. 
3  CFR.  1990  Comp..  p.  306:  5  CFR  2635.105. 
263S.203(a).  2635.403(a).  263S  803. 

15201.101    General. 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  Department  of  Labor 
(Department)  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635. 


15201.102    DMignattonof) 
componanta. 

(a)  Separate  agency  components  of 
the  Department  of  Labor.  Piu«uant  to  5 
CFR  2635.203(a),  each  of  the  ten 
components  of  the  Department  listed 
below  is  designated  as  an  agency 
separate  from  each  of  the  other  nine 
listed  components  and,  for  employees  of 
that  component,  as  an  agency  distinct 
firom  the  remainder  of  the  Department. 
However,  the  components  listed  below 
are  not  deemed  to  be  separate  agencies 
for  purposes  of  applying  any  provision 
of  5  CFR  part  2635  or  this  part  to 


Federal  Register  /  Vol.  61.  No.  216  /  Wednesday.  November  6.  1996  /  Rules  and  RagulatJona  57285 


employees  of  the  remainder  of  the 
Depaitaient: 

(1)  Benefits  Review  Board; 

(2)  Employees  Compensation  Appeals 
Board; 

(3)  Mine  Safety  and  Health 
Administration  (MSHA); 

(4)  Veterans'  Employment  and 
Training  Service; 

(5)  Occupational  Safety  and  Health 
Administration  (OSHA); 

(6)  Pension  and  Welfiare  Benefits 
Administration  (FWBA); 

(7)  Bureau  of  International  Labor 
Affairs; 

(8)  Bureau  of  Labor  Statistics; 

(9)  Employment  and  Training 
Administration  (ETA);  and 

(10)  Employment  Standards 
Administration  (ESA). 

(b)  Separate  agency  subcomponents  of 
ESA.  Pursuant  to  5  CFR  2635.203(a). 
each  of  the  four  subcomponents  of  the 
Employment  Standards  Administration 
(ESA)  listed  in  this  paragraph  is 
designated  as  an  agency  separate  from 
each  of  the  other  three  listmi 
components  and,  for  employees  of  that 
subcomponent,  as  an  agency  distinct 
from  the  remainder  of  ESA.  However, 
the  components  listed  in  this  paragraph 
are  not  deemed  to  be  separate  agencies 
for  purposes  of  applying  any  provision 
of  5  CFR  part  2635  or  this  part  to 
employees  of  the  remainder  of  ESA: 

(1)  Wage  and  Hour  Division; 

(2)  Office  of  Federal  Contract 
Compliance  Programs; 

(3)  Office  of  Workers  Compensation 
Programs;  and 

(4)  Office  of  Labor-Management 
Standards. 

(c)  Definitions.  (1)  Remainder  of  the 
Department  means  employees  in  the 
Office  of  the  Secretary  and  any  other 
employee  of  the  Department  not  in  one 
of  the  10  componentffdesignated  as 
separate  agencies  in  paragraph  (a)  of  this 
section. 

(2)  Remainder  of  ESA  means 
employees  in  the  Office  of  the  Assistant 
Secretary  for  Employment  Standards 
and  any  other  ESA  employee  not  in  one 
of  the  four  subcomponents  designated 
as  separate  agencies  in  paragraph  (b)  of 
this  section. 

(d)  Applicability  of  separate  agency 
designations.  The  designations  in 
paragraphs  (a)  and  (b)  of  this  section 
identify  an  employee's  "agency"  for 
purposes  of: 

(1)  Determining  when  a  person  is  a 
prohibited  source  within  the  meaning  of 
5  CFR  2635.203(d)  for  purposes  of 
applying  the  regulations  at  subpart  B  of 
5  CFR  part  2635  governing  gifts  from 
outside  sources; 

(2)  Determining  whether  teaching, 
speaking  ot  writing  relates  to  the 


employee's  official  duties  within  the 
meaning  of  5  CFR  2635.807(a)(2)(i);  and 

(3)  Deteimining  when  a  person  is  a 
prohibited  source  for  purposes  of 
applying  the  regidations  at  5  CFR 
263S.808(c)  goveroing  fundraising  in  a 
pereonal  capacity. 

Example  1 :  An  employee  of  the  Mine 
Safety  and  Health  Administration 
attends  a  Saturday  football  game 
together  with  an  employee  of  the  Office 
of  the  Solicitor.  By  coincidence,  they  are 
seated  next  to  a  contract  consultant  to 
the  Employment  and  Training 
Administration.  They  talk  about  the 
game  and  describe  their  jobs  and 
personal  interests  to  their  new  seat- 
mate.  The  consultant  states  that  he  and 
his  wife  will  not  be  able  to  attend  next 
week's  game  and  would  like  to  give 
their  very  expensive  tickets  to  people 
who  will  really  enjoy  them.  The  MSHA 
employee  may  accept  the  ticket.  MSHA 
is  designated  as  a  se]}arate  agency  under 
§  5201.102,  and  the  ETA  contractor  is 
not  a  prohibited  source  of  gifts  for 
MSHA  employees.  The  contractor  is  not 
regulated  by  and  has  no  business 
dealings  with  MSHA.  The  Solicitor's 
Office  employee  may  not  accept  the  gilt. 
The  ETA  contracts  is  a  prohibited 
source  for  Solicitor's  Office  employees 
because  the  Solicitor's  Office  if.  a  part  of 
the  "Remainder  of  the  Department  of 
Labor."  Any  source  which  is  prohibited 
for  any  component  of  the  Department  of 
Labor  is  a  prohibited  source  for 
employees  in  the  "Remainder." 

fS201.103    FundratainoactMtiaa. 

Notwithstanding  5  CFR 
2635.B08(c)(l)(t),  an  employee  of  any 
separate  agency  component  listed  in 
this  section  may,  in  a  personal  capacity, 
personally  solicit  funds  from  a  person 
who  is  a  prohibited  soiuT:e  if  {>erson  is 
a  prohibited  source  for  employees  of  the 
component  only  under  5  CFR 
2635.203(d)(3)  because  die  person 
conducts  activities  regulated  by  the 
component: 

(ajThe  Wage  and  Hour  Division; 

(b)  The  Office  of  Federal  Contract 
Compliance  Programs; 

(c)  The  Remainder  of  the  Employment 
Standards  Administration,  as  defined  in 
§5201.1Q2(c); 

(d)  Occupational  Safety  and  Health 
Administration; 

(e)  Pension  and  Welfare  Benefits 
Administration; 

(f)  Veterans'  Employment  and 
Training  Service;  and 

(g)  The  Remainder  of  the  De]}artment 
of  Labor,  as  defined  in  §  5201.102(c). 

Example  1:  A  training  official  in  tile 
Mine  Safety  and  Health  Administration 
is  president  of  the  local  branch  of  her 
college  alumni  association.  The 


association  is  seeking  used  computers 
from  local  businesses  to  upgrade  the 
college's  language  lab.  The  employee 
may  not  seek  a  contribution  from  the 
vice  president  of  a  mining  company 
whidi  is  regulated  by  MSHA.  Ev«in 
though  the  mining  company  is  not 
cuirently  under  investigation,  it  is  a 
prohibited  source  for  the  employment 
because  it  is  subject  to  MSHA  regulation 
and  MSHA  is  not  one  of  the  agency 
components  designated  as  separate  for 
the  piirpose  of  fundraising  in  a  personal 
capacity. 

Example  2:  A  typist  in  the  Pension 
and  Welfare  Benefits  Administration 
raises  money  for  a  local  homeless 
shelter  during  his  off-duty  hoiu*.  He 
may  seek  a  contribution  from  a  firm  that 
is  regulated  by  PWBA  under  the 
Employee  Retirement  Income  Security 
Act  but  may  not  seek  contnbutions  from 
one  that  he  knows  is  cmrenUy  under 
investigation  for  a  violation  of  the  AU. 
While  firms  regulated  by  an  agencv 
would  ordinarily  be  prohibited  sources 
for  purposes  of  an  employee  V 
fundraising  in  a  personal  capacity. 
§  5201 .103  provides  that  employees  of 
PWBA  and  the  other  separate  agencv 
components  listed  in  that  section  misy 
seek  charitable  contributionf  from  an 
entity  that  is  a  prohibited  source  only 
because  its  activities  are  subject  to 
regulation  by  that  separate  agency 
component.  On  the  other  hand,  tho 
employee  may  not  engage  in  fundraising 
from  a  person  who  he  knows  is  a 
prohibited  source  for  any  other  leasou, 
such  as  an  ongoing  enforcement  action. 

Example  3:  An  employee  of  the 
Employment  and  Training 
Administration  may  seek  charitable 
contributions  from  a  firm  currently 
under  investigation  by  the  OccupationaJ 
Safety  and  Health  Administration 
(OSHA).  ETA  does  not  regulate  thia  tinrt» 
and  has  had  no  dealings  or  busiues.*: 
wth  it  of  any  kind.  Since  ETA  h»s  been 
designated  as  a  separate  agency  under 
§  5201.102,  ETA  employees  need  only 
consider  their  own  official  duties  and 
activities  and  those  of  ETA  in 
determining  whether  a  person  is  a 
prohibited  source  for  purposes  of  their 
fundraising  in  a  personal  capacity.  The 
fact  that  a  person  may  be  a  prohibited 
source  of  direct  and  indirect  gifts  for 
OSHA  employees  is  not  relevant  in  this 
instance. 

S  5201.104    AddWonal  rules  for  Office  01 
the  Inspector  General  emptoyeea. 

The  rules  in  this  section  apply  to 
employees  of  the  Office  of  the  Inspector 
General  (OIG)  and  are  in  addition  to 
§§5201.101,  5201.102.  and  5201.103. 

(a)  Prior  approval  for  outside 
employment.  (1)  Before  engaging  in  any 
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outside  employment,  an  OIC  employee 
must  obtain  the  written  approval  of  the 
Inspector  General  or  the  Inapector 
General's  desi^ee. 

(2)  Submission  of  requests  for 
approval,  (i)  Requests  for  approval  shall 
be  submitted  in  writing  to  the  Inspector 
General  or  the  Inspector  General's 
designee.  Such  requests  shall  include,  at 
a  minimum,  the  following: 

(A)  The  employee's  name  and 
position  title: 

(B)  The  name  and  address  of  the 
person,  group,  or  organization  for  whom 
the  employee  proposes  to  engage  in 
outside  employment;  and 

(C)  A  description  of  the  proposed 
outside  employment,  including  the 
duties  and  services  to  be  performed 
while  engaged  in  the  outside 
employment,  and  the  approximate  dates 
of  the  outside  employment. 

(ii)  Together  with  the  employee's 
request  for  approval,  the  employee  shall 
provide  a  certification  that: 

(A)  The  outside  employment  will  not 
depend  in  any  way  on  nonpublic 
information,  as  defined  at  5  CFR 
2635.703(b), 

(B)  No  official  duty  time  or 
Government  property,  resources,  or 
facilities  not  available  to  the  general 
public  will  be  used  in  connection  with 
the  outside  employment:  and 

(C)  The  employee  has  read  and  is 
familiar  with  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  (5  CFR  part  2635),  including 
subpart  H.  ("Outside  Activities"),  and 
the  Department's  supplemental 
standards  of  ethical  conduct  set  forth  in 
this  part. 

(iii)  Upon  a  significant  change  in  the 
nature  or  scope  of  the  outside 
employment  or  in  the  employee's 
official  position,  the  employee  shall 
submit  a  revised  request  for  approval. 

(3)  Standard  for  approval.  Approval 
shall  be  granted  only  upon  a 
determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regubtion.  including  S  CFR  pert  2635 
and  this  part. 

(4)  Definitions.  For  purposes  of  this 
section,  "employment"  means  any  form 

,  of  non-Federal  employment  or  any 
business  relatiooahip  involving  the 
provision  of  personal  services  by  the 
employee.  It  includes  but  is  not  limited 
to  personal  services  as  an  officer, 
director,  employee,  agent,  attorney, 
consultant,  contractor,  general  partner, 
or  trustee. 


fS20l.l0e    AddMoMi  nilae  for 
enfl  Heeiwi  AeniNiMveoo 

The  rules  in  this  section  apply  to 
employees  of  the  Mine  Safety  and 


Health  Adminiatretien  (MSHA)  and  are 
in  addition  to  $$  5201.101,  5201.102. 
and  5201.103. 

(a)  Prohibited  financial  interests. 
Employees  in  the  MSHA  and  their 
spouses  and  minor  children  are 
prohibited  from  having  any  financial 
interests  (including  compensated 
employment)  in  any  compeny  or  other 
person  engaged  in  mining  activities 
subject  to  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Mine  Safiaty  and 
Health  Act).  30  U.S.C  aO\  etseq.  A 
company  or  other  person  shall  be 
deemed  to  be  engaged  in  s\ich  mining 
activities  if  it  owns  50  percent  or  more 
of  the  voting  securities  of  another 
company  or  other  person  engaged  in 
such  mining  activities.  A  company  or 
other  person  shall  not  be  deemed  to  be 
engaged  in  such  mining  activities  solely 
because  it  is  controlled  by  a  company  or 
other  person  which  does  engage  in  such 
activities. 

(b)  Exceptions.  (1)  Nothing  in  this 
section  prohibits  an  employee  or  the 
spouse  or  minor  child  of  an  emplo3ree 
&om  acquiring,  owning  or  controlling 
an  interest  in  a  publicly  traded  or 
publicly  available  invwrtment  fund 
provided  that,  upon  initial  or 
subsequent  investment  by  the  emplojree 
(excluding  ordinary  dividend 
reinvestment),  the  fund  does  not  have 
invested,  or  does  not  indicate  in  its 
prospectus  the  intent  to  invest,  more 
than  30  percent  of  its  assets  in  the 
securities  of  a  company  or  other  person 
engaged  in  mining  activities  subject  to 
the  Mine  Safety  and  Health  Act.  and  the 
employee,  spouse,  or  minor  child 
neither  exercises  control  nor  has  the 
ability  to  exercise  control  over  the 
financial  interests  held  in  the  fund. 

(2)  Nothing  in  this  section  prohibits 
an  employee  or  the  spouse  or  minor 
child  of  an  employee  from  having  a 
financial  interest  in  a  pension 
administered  by,  or  which  invests  in.  a 
company  or  other  person  engaged  in 
mining  activities  subject  to  the  Mine 
Safety  and  Health  Act. 

Example:  A  mine  inspector  who  was 
a  former  employee  of  mining  company 
X  could  continue  to  participate  in  mine 
company  X's  pension  plan  without 
violating  this  section.  However,  he 
would  have  to  disclose  the  interest  on 
his  financial  disclosure  report. 
Additionally,  the  inspector  should  not 
inspect  or  otherwise  take  official  action 
on  a  matter  affiscting  mine  company  X 
without  checking  with  his  ethics 
advisor  to  ensure  that  performanos  of 
his  official  duties  would  not  violate  the 
conflict  of  interest  statute  (18  U.S.C. 
208)  or  any  other  ethics  provisions. 

(c)  Waiver.  (1)  The  Assistant  Secretary 
of  labor  for  Mine  Safaty  and  Health  or 


the  Assistant  Secretary's  designee  may 
grant  an  employee  a  written  waiver  from 
the  prohibitions  contained  in  paragraph 
(a)  of  this  section,  based  on  a 
determination  that  the  waiver  is  not 
inconsistent  with  5  CFR  part  2635  or 
otherwise  prohibited  by  law  and  that, 
under  the  particular  circumstances, 
application  of  the  prohibition  is  not 
necessary  to  avoid  the  appearance  of 
misuse  of  position  or  loss  of 
impartiality,  or  to  ensure  confidence  in  , 
the  impartiality  and  obfectivity  with 
which  Mine  Safety  and  Health 
Administration  programs  are 
administered. 

(2)  The  Assistant  Secretary  or  the 
designee  shall  grant  a  waiver  from  the 
prohibitions  in  paragraph  (a)  of  this 
section  regarding  spouses  and  minor 
children  unless  the  Assistant  Secretary 
or  the  designee  determines  that  the 
covered  relationship  or  interest  is  likely 
to  be  inconsistent  with  5  CFR  part  2635 
or  is  otherwise  prohibited  by  law. 

(3)  A  waiver  under  this  section  may 
be  accompanied  by  appropriate 
conditions,  such  as  requiring  execution 
of  a  written  statement  of 
disqualification.  A  waiver  may  be 
withdrawn  if  it  is  later  determined  that 
such  waiver  does  not  meet  the 
requirements  for  the  granting  of  waivers 
under  this  paragraph.  Notwithstanding 
the  grant  of  any  waiver,  a  covered 

employee  remains  sub)ect  to  the    

disqualification  requirements  of  5  CFR 
2635.402  and  2635.502. 

(4)  Factors  wrhich  may  be  considered 
in  connection  with  the  granting  or 
denial  of  waivere  include  the  nature  and 
extent  of  the  financial  interest,  and  the 
oCBdal  position  and  duties  of  the 
employee. 

(d)  Pre-existing  interests. 
Notwithstanding  paragraph  (a)  of  this 
section,  an  employee  of  the  Mine  Safety 
and  Health  Administration,  and  a 
spouse  or  minor  child  of  such  an 
employee,  may  retain  financial  interests 
otherwise  prohibited  by  paragraph  (a)  of 
this  section  which  were  approved  in 
writing  under  prooadures  in  effact 
before  the  efb^ve  date  of  this  section, 
unless  the  approval  is  withdrawn, 
subject  to  the  standards  applicable  to 
the  writhdrawal  of  waivera  under 
paragraph  (c)  of  this  section. 

-nTLE  2t— (AMENOCOI 

A— Office  of  ttie 


PARTOHAMENDEO) 

2.  The  authority  citation  for  part  0  is 
revised  to  reed  as  follows: 


;  5  U.S.C.  301:  5  U.S.C  App. 
(Bthici  in  Govanunent  Act  of  19781:  sec  501, 
Pub.  L  95-S21, 02  Stat  1866-1867;  18  U.S.C 
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206:  E.0. 12874,  54  PR  15150,  3  CFR.  1089 
Comp.,  p.  215,  as  modified  l^  B.0. 12731, 55 
PR  42547,  3  CFR,  1090  Comp..  p.  306:  5  CFR 
part  2634.  part  2635. 

3.  Part  0  is  amended  by  removing 
subparts  A,  B.  D.  and  E,  by  removing 
§  0.735-13.  and  by  redesignating 
subpart  F  as  subpart  B  and  removing  its 
authority  citation. 

4.  Part  0  is  further  amended  by 
redesignating  subpart  C  as  subpart  A 
and  by  revising  its  heading  to  read 
"Subpart  A— Standards  of  Conduct  for 
Current  Department  of  Labor 
Employees." 

5.  Part  0  is  further  amended  by 
redesignating  §  0.735-12  as  §  0.735-2 
and  adding  §0.735-1  to  read  as  follows: 

to  employee 


f  0.796-1 
ethical  conduct 


Employees  of  the  Department  of  Labor 
(Department)  are  subject  to  the 
executive  branch-wide  standards  of 
ethical  conduct  at  5  CFR  part  2635,  the 
Department's  regulations  at  5  CFR  part 
5201  which  supplement  the  executive 
branch-wide  standards,  and  the 
executive  branch  financial  disclosure 
regulations  at  5  CFR  part  2634. 

[PR  Doc.  96-28666  Filed  11-5-96;  8:45  am) 
aajjMQ  coca  4sia-as-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  218  and  250 
[Regulation  R;  Docket  No.  R-0031] 

Reiationa  With  Daators  in  Securttiea 
Under  Section  32,  Banldng  Act  of  1933; 
MtoceWaneoMa  Intarpfeiallona 

AQENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  is  rescinding 
Regulation  R,  which  the  Boerd  believes 
is  no  longer  necessary.  The  Board  also 
is  amending  its  regulations  to  remove  an 
interpretation  of  section  32  of  the  Glass- 
Steagall  Act,  which  the  Board  believes 
is  no  longer  necessary.  This 
interpretation  explains  the  position  of 
the  Board  regarding  the  application  of 
the  prohibitions  of  section  32  to  bank 
holding  companies. 
EFFECTIVE  DATE:  December  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Ashton,  Associate  General 
Counsel  (202/452-3750),  Thomas  M. 
Corsi,  Senior  Attorney  (202/452-3275), 
or  Tina  Woo,  Attorney  (202/452-3890). 
Legal  Division.  For  the  heering  impaired 
on7y.  Telecommunications  Device  for 
the  Deaf  (TDD),  Dorothea  Thompson 
(202/452-3544). 


SURKEMBrTART  MFORMATION: 

Section  303  of  the  Riegh  Community 
Development  and  Re^atory 
Improvement  Act  of  1994  (CDRI  Act) 

Section  303(a)  of  the  CDRI  Act  (12 
U.S.C  4803(a))  requires  the  Board,  as 
well  as  the  other  fedoal  banking 
agencies,  to  review  its  regulations  and 
written  (tolicies  in  order  to  streamline 
and  modify  these  regulations  and 
policies  to  improve  efficiency,  reduce 
unnecessary  costs,  and  eliminate 
unwarranted  constraints  on  credit 
availability.  The  Board  has  reviewed  its 
interpretations  of  section  32  of  the 
Glass-Steagall  Act  (12  U.S.C  78)  with 
this  purpose  in  mind,  and,  as  is 
explained  in  greater  detail  in  the  text 
that  follows,  is  amending  these 
interpretations  in  a  way  designed  to 
meet  the  goals  of  section  303(a). 

Substantive  Provisions  of  Regulation  R 

Regulation  R  implements  section  32 
of  the  Glass-Steagall  Act,'  which 
prohibits  officer,  director  and  employee 
interlocks  between  member  banks  and 
firms  "primarily  engaged"  in 
luiderwriting  and  dealing  in  securities. 
Section  32  authorizes  the  Board  to 
exempt  fix>m  this  prohibition,  under 
limited  circumstances,  certain 
interlocks  by  regulation.  Currently, 
Regulation  R  merely  restates  the 
statutory  language  of  section  32.  and 
sets  forth  the  only  exemption  adopted 
by  the  Board  since  i>assage  of  the  Glass- 
Steagall  Act.  The  Board  also  has 
codified  in  the  CFR  a  series  of  14 
interpretations  of  the  substantive 
provisions  of  section  32  and  the 
regulation.^  In  July,  the  Board  sought 
public  comment  on  mnovlng 
Regulation  R  from  the  CFR  and 
removing  from  the  CFR  an 
interpretation  that  applies  the 
restrictions  of  section  32  to  bank 
holding  companies.^ 

The  exemption  in  Regulation  R, 
adopted  by  the  Board  in  1969,  permits 
interlocks  between  member  banks  and 
securities  firms  whose  securities 
imderwriting  and  dealing  activities  are 
limited  to  those  permissible  for  national 
banks.  The  adoption  of  the  express 
exemption  was  apparently  based  on  the 
assumption  that  the  literal  language  of 
the  section  32  prohibition  could  at  least 
arguably  cover  bank-eligible  securities 
activities. 

Subsequently,  in  approving  other 
applications  under  the  Bank  Holding 
Company  Act,  the  Board  interpreted  the 


prohibitions  of  aection  20  of  the  Glaae- 
Steagall  Act  as  not  applying  on  their 
fece  to  securities  underwriting  and 
dealing  activities  authorind  for  mamber 
banks.*  At  that  time,  the  Board  also 
expressed  the  view  that  aection  32  did 
not  cover  an  interlock  between  a 
member  bank  and  a  firm  that  was  ixit 
engaged  in  securities  activities  covered 
by  section  20.^  Accordingly,  in  li^t  of 
the  Board's  more  recent  view  of  the 
scope  of  section  32,  the  express 
exemption  from  the  provisions  of 
section  32  for  bank-eligible  securities 
activities  is  no  longer  necessary.^  The 
Board  has  never  adopted  any  cither 
exemption  to  the  interlocks  provision 
and  historically,  requests  that  the  Board 
create  new  exemptions  have  been 
infrequent  and  have  been  uniformly 
denied.'  In  seeking  public  comment  on 
removing  Regulation  R,  the  Board  noted 
that  the  exemption  in  the  regulation  is 
no  longer  necessary,  and  it  is  not 
necessary  to  have  a  substantive 
regulation  solely  to  restate  a  statutory 
provision. 

Extension  of  Section  32  Prohibitions  to 
Bank  Holding  Companies 

The  Board  also  sought  public 
comment  on  removing  a  1969 
interpretation  that  extended  the 
prohibitions  of  section  32  to  a  bank 
holding  company  where  the  principal 
activity  of  the  bank  holding  onnpany  is 
the  ownership  and  control  of  member 
banks."  The  Board  based  its  1969 
interpretation  not  so  much  on  the  literal 
language  of  section  32,  but  on  its  belief 
that  where  the  ownerehip  and  control  of 
member  banks  is  the  principaUactivity^ 


'  12  U.S.C  78. 

'  12  C7R  2iai01-2ia.ll4.  The  Board  and  staff 
have  issued  other  interpietationa  of  section  32  that 
are  contained  in  the  FRRS. 

'  See  61  FR  34749,  July  3. 1996. 


'SecUon  20  of  the  Glass-Steagall  Act  (12  U.S.C 
377)  prohibits  a  member  bank  from  being  affiliated 
with  a  firm  engaged  principally  in  underwriting 
and  dealing  in  securities. 

'This  interpretation  has  been  upheld  by  the 
courts.  Secuiities  Industty  Asmtdation  v.  Board  <^ 
Govemon  of  the  Federal  Reserve  System.  839  F.2d 
47, 62  (2d  Cir.  1988).  cert,  denied.  486  U.S.  1059 
(1988). 

*To  avoid  any  confusion  on  this  matter,  the 
Board  is  inserting  an  additional  inteipreution  into 
the  cm  to  clarify  that  the  prohibitions  of  section 
32  do  not  apply  to  bank-eligible  securities  activities. 
This  interpretation  will  be  set  out  at  12  C7K 
250.413. 

''A  footnote  to  Regulation  R  that  dates  to  1936 
makes  clear  the  Board's  interpretation  that  a  broker 
who  is  eiigaged  solely  in  executing  orders  for  the 
purchase  and  sale  of  securities  on  behalf  of  others 
in  the  open  market  is  not  engaged  in  the  business 
referred  to  in  section  32.  Tlie  Board  has  since 
authorized  bank  holding  companies  to  engage  in 
this  activity  directly,  reiterating  that  securities 
brokerage  is  not  a  proscribed  activity  under  either 
sections  32  or  20  of  the  Glass-Steagall  Ad. 
BaakAmerica  Corporation.  69  Federal  Reserve 
Bulletin  105  (1983).  The  courto  upheld  the  Board's 
interpretatioiL  Securities  Imiustry  Assn  v.  Bocrd  of 
Governors,  468  U.S.  207  (1964).  The  removal  of 
Regulation  R  does  not  affect  this  interpretation. 

•12  CFR  218.114. 
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of  a  b«nk  holding  company,  the  same 
possibilities  of  abuse  that  section  32  was 
designed  to  prevent  would  be  present  in 
the  case  of  a  director  of  the  holding 
company  as  in  the  case  of  the  member 
bank.' 

The  Board  now  believes  that  it  could 
rescind  this  interpretation  and  give 
some  measure  of  regulatory  burden 
relief  to  bank  holding  companies  in  a 
manner  consistent  with  section  32.  and 
without  frustrating  the  Congressional 
pur{>ose  underlying  the  section.  As 
noted  above,  section  32  specifically 
restricts  only  those  interlocks  involving 
member  banks.  It  could  be  argued  that 
the  bank  holding  company  structure 
was  not  in  widespreaa  use  when  section 
32  was  adopted,  and  that  Congress  did 
not  contemplate  issues  that  could  arise 
from  interlocks  involving  bank  holding 
companies.  Congress  has  amended 
section  32  since  the  section  was  adopted 
and  since  bank  holding  comp>anies  have 
become  commonplace,  but  never  has 
extended  the  prohibitions  in  the  section 
to  bank  holding  companies.  Notably,  in 
1987.  Congress  extended  the 
prohibitions  of  section  32  to  cover 
interlocks  involving  nonmember  banks 
and  thrift  institutions  but  not  interlocks 
involving  bank  holding  companies. '° 

The  potential  that  removal  of  the 
interpretation  could  frustrate 
Congressional  puiTrase  in  enacting 
section  32  is  mitigated  by  the  fact  that 
the  prohibitions  of  section  32  would 
continue  to  apply  to  member  banks.  In 
a  specific  case  where  an  interlock 
between  a  bank  holding  company  and  a 
securities  firm  were  to  result  in  unsafe 
or  unsound  practices,  the  Board  cou^d 
impose  corrective  measures  by  use  of  its 
formal  enforcement  authority. 
Accordingly,  the  directors,  officers  and 
employees  of  these  banks,  none  of 
whom  would  be  interlocked  with  a 
securities  firm,  could  serve  as  a  check 
against  the  possibilities  of  abuse  that 
section  32  is  intended  to  prohibit. 
Finally,  by  rescinding  this 
interpretation,  the  Board  would  be 
granting  regulatory  relief  to  bank 
holding  companies  by  giving  them 
access  to  a  larger  pool  of  persons  from 
which  to  choose  their  officers,  directors, 
and  employees.  ■■ 


*As  notad  in  lh«  Board'*  interpraUlioa.  Mclion 
32  la  diractad  (o  the  probability  or  likalihood  thai 
a  bank  dlractor  Interaslad  in  tha  undannniting 
buiinaaa  may  usa  his  or  bar  influanca  In  tlia  bank 
to  involva  It  or  it«  cualomart  in  Mcurlliaa  iold  by 
hia  or  bar  undanwriting  houae. 

■oTb«  provifionj  axtending  tha  prohibition!  of 
•action  32  to  tionnwinber  banka  and  thrifts  axpirvd 
in  I9aa. 

■  ■  The  rmnaining  Intarpreuiions  of  aaction  32  will 
be  retainad  in  tha  CFR  and  iransfemd  to  Part  250. 
which  contains  miscallanaous  Board 
intarpratations. 


Summary  of  Public  Comments 

The  Board  received  a  total  of  17 
public  commaots  in  mponM  to  its 
propoaed  amendments.*'  In  general,  the 
commenters  stated  their  support  for  the 
reduction  in  regulatory  buitlen  that 
would  result  from  tha  removal  of  the 
regulatian  and  holding  company 
interpretation.  Some  of  the  commenters 
offered  additional  suggestions  as  to  how 
the  Board  could  reduce  the  regulatory 
burden  associated  with  the  Class- 
Steagall  Act. 

The  public  commenters 
overwhelmingly  supported  the  Board's 
proposal  to  remove  Regulation  R,  and 
agreed  with  the  Board  that  it  was 
unnecessary  to  reiterate  the  statutory 
language  of  section  32  in  a  regulation. 
One  ct«nmenter  opposed  the  removal  of 
Regulation  R  and  the  renumbering  of  the 
retained  interpretations  contending  that 
this  would  cause  confusion  and  would 
remove  the  Board's  flexibility  in 
creating  exemptions  to  section  32  in  the 
future.!'  ^1  commenters  generally 
agreed  that  in  light  of  the  Board's 
precedent  and  the  proposed  addition  of 
section  250.413.  it  is  unnecessary  to 
have  the  exemption  permitting 
interlocks  between  member  banks  and 
securities  firms  whose  securities 
underwriting  and  dealing  activities  are 
limited  to  those  permissible  for  a 
national  bank. 

All  public  commenters  supported  the 
proposal  to  remove  the  interpretation 
regarding  the  application  of  the 
prohibitions  of  section  32  to  bank 
holding  companies.  These  commenters 
believed  that  removal  of  the 
interpretation  would  benefit  bank 
holding  companies  by  increasing  the 
pool  fr^m  which  to  recruit  qualified 
directors,  officers,  and  employees.  Many 
commenters  recommended  that  the 
Board  determine  that  the  removal  of  this 
interpretation  would  allow  bank 
holding  companies  and  their  nonbank 
subsidiaries  to  have  interlocks  with 
registered  open-end  investment 
companies  (mutual  funds)  that  receive 
investment  advice  and/ or  administrative 
services  from  the  bank  holding  "- 

company's  subsidiaries. 

Three  commenters  suggested  that  the 
Board  permit  interlocks  Mtween 


member  banks  and  mutual  funds.  One 
of  these  commenters  recommended  that 
the  Board  use  its  general  rulemaking 
authority  to  create  such  an  exemption. 
Two  of  these  commenters  stated  that 
such  interlocks  should  be  allowed 
because  the  Investment  Company  Act 
and  other  fsderal  banking  laws  already 
exist  to  protect  banks,  mutual  funds, 
and  theix  customws. 

Two  commenters  suggested  that  the 
Board  modify  its  interpretation  that 
mutual  funds  are  primarily  engaged  in 
the  issuance,  underwriting,  or 
distribution  of  securities.  One  of  these 
commenters  argued  that  mutual  funds 
are  engaged  in  an  investment  business 
and  that  the  offering  of  shares  is  an 
incidental  activity.  One  commenter 
argued  that  a  mutxial  fund  holds  a 
portfolio  of  securities  and  issues  pro- 
rata interests  in  the  pool  of  imderlying 
securities,  but  does  not  engage  in 
underwriting  because  it  does  not 
purchase  securities  from  issuers  and 
ill  them  to  the  public. 


■'Commants  wara  racatvad  from  aigbt  banks  and 
bank  holding  compankaa.  fiv*  trada  asaociationa. 
two  individuals,  ona  Invaatmant  advisar,  and  dim 
law  firm. 

■ '  Thia  ooounantar  baliavad  that  moring  and 
ranumbaring  thm  intarptatatiana  wtwid  maka 
finding  tha  intarpratations  mora  difBcult, 
particularly  wbara  citatloas  ara  found  in  put  Board 
ordars  or  otiMr  publlahad  matarlals.  The  Board 
beliaTes  that  publicatiaa  of  diis  final  action  in  tha 
Faaaral  Raglilar  and  '•♦""g—  to  tha  croaa-citations 
in  tha  intarpraUtions  that  will  remain  ia  tha  CFK 
will  be  sufficient  to  infotm  the  public  of  thia  action. 


One  commenter  also  requested  that 
the  Board  exempt  frxnn  the  prohibitions 
of  section  32  all  but  directors, 
policymaking  officers,  and  officers  or 
employees  who  make  investment 
recommendations  or  decisions  for  the 
accounts  of  customere.*' 

In  response  to  the  Board's  request  for 
comment  on  whether  other 
interpretations  of  section  32  should  be 
amended,  one  commenter 
recommended  that  the  Board  rescind  12 
CFR  218.107,  which  extends  the 
prohibitions  of  section  32  to  interlocks 
between  a  member  bank  and  an 
investment  adviser  of  a  mutual  fund  if 
the  adviser  was  created  for  the  sole 
purpose  of  advising  a  particular  fund. 
This  commenter  arguod  that  this 
interpretation  may  not  be  consistent 
with  cunent  judicial  and  administrative 
positions,  since  the  Board  has  permitted 
bank  holding  companies  to  act  as 
investment  advisers  to  mutual  funds, 
pursuant  to  Regulation  Y,  mthout   ' 
prohibiting  officer,  director,  or 
employee  interlocks  between  the 
investment  adviser  and  any  member 
bank. 

Discussion 

After  review  of  the  public  comments, 
which  raise  no  substantive  issues  as  to 
adoption  of  the  proposal,  the  Board  is 


■'This  conunmtar  also  tanaatad  that  tha  Board 
should  delay  final  actioa  on  tua  propoaal  tintil 
oomnwnts  relating  to  Board  propoaaU  regarding 
limitations  on  aocallad  taction  20  subaldiariaa  ara 
received  so  that  the  Board  ooald  act  on  the  partionB 
of  both  propoaab  relating  to  interlocks  at  the  same 
time. 
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adopting  the  changes  to  Regulation  R  as 
they  were  prtmosed.'^ 

"nie  Board  aoes  not  believe  it  is 
within  the  scope  of  the  present 
rulemaking  or  appropriate  without 
fiirther  analysis  and  rulemaking  to 
permit  interlocks  between  a  member 
Dank  and  a  mutual  fund,  or  grant  other 
exemptions  from  the  prohibitions  of 
section  32. 

In  view  of  the  Board  determination  to 
rescind  its  ciurent  interpretation 
applying  the  prohibitions  of  section  32 
to  Dank  holding  companies,  section  32 
would  no  longer  bar  director,  officer,  or 
employee  interlocks  between  a  bank 
holding  company  and  a  mutual  fund." 
The  Board  has  been  concerned  that 
under  certain  circumstances  interlocks 
between  a  bank  holding  company  and  a 
mutual  fund  could  raise  issues  as  to 
whether  the  holding  company  controls 
the  hmd  in  a  manner  that  creates  an 
affiliation  with  the  subsidiary  bank  in 
violation  of  section  20  of  the  Glass- 
Steagall  Act.'^  The  Board  is  not 
modifying  any  of  its  prior 
interpretations  at  this  time.>*  To  the 
extent  that  the  Board's  prior 
interpretations  do  not  restrict  interlocks 
between  a  bank  holding  company  and  a 
mutual  fund,  bank  holding  companies 
shotild  ensure  that  they  do  not  take  any 
action  that  would  cause  them  to  control 
a  mutiuil  fund  under  the  Board's 
existing  rulings  concerning  what 
constitutes  control. 

Other 

It  does  not  appear  that  it  would  be 
appropriate  for  the  Board  to  follow  the 
suggestion  to  rescind  12  CFR  218.107.  In 
this  interpretation,  the  Board  opined 
that  section  32  prevented  interlocks 
between  a  member  bank  and  a  mutual 
fimd  manager  that  advised,  managed 
and  distributed  two  mutual  funds.  In 
addition,  two  senior  officere  of  the 
mutual  fimd  manager  served  as  trustees 
of  the  funds.  These  facts,  viewed  in  light 


"The  Board  will  teaarve  Part  218  in  the  CFR  in 
the  event  that  the  Board  determines  in  tiie  future 
to  adopt  an  exemption  to  taction  32. 

>*Tbe  Board  has  not  interpreted  the  prohibitions 
of  taction  32  at  applying  to  a  nonbanking 
tubaidiaiy  of  a  btak  holding  company  if  the 
noftfaanking  tubaidiary  does  not  directly  or 
indirectly  own  shares  of  a  member  banL 

■^The  Board  has  found  that  the  Glass-Steagall  Act 
prohibits  affiliates  of  banks  firani  sponsoring, 
organizing,  or  controlling  mutual  funds  cr 
distributing  their  shares.  12  CPU  225.125.  See,  e.g.. 
The  GovamoT  and  Company  of  the  Bank  of  Inland, 
82  Federal  Reaerve  Bulletin  _  (Order  dated  October 
21, 1996);  Mellon  Bank  Corporation.  79  Federal 
Reaerve  Bulletin  626, 630  (1993). 

■■  In  soliciting  public  comment  on  the  instant 
■propoaal,  the  Board  stated  that  its  action  would  not 
afiect  any  of  Itt  precedent  regarding  whether  a  bank 
holding  company  is  deemed  to  control  a  mutual 
fund  for  purpoaea  of  section  20  of  the  Glass-Steagall 
Act 


of  recent  Board  precedent,  would 
continue  to  raise  an  issue  as  to  M^iethw 
the  mutual  fund  manager  noted  in  12 
CFR  218.107  controlled  two  mutual 
funds.  Undw  such  circumstances. 
interl(x:k8  between  the  mutual  fimd 
manager  and  a  member  bank  could  be 
prohibited.  Accordingly,  the  Board  will 
not  rescind  12  CFR  218.107  at  this  time. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  95- 
354,  5  U.S.C.  601  et  seq.].  the  Board  of 
Governors  of  the  Federal  Reserve 
System  certifies  that  adoption  of  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  would  be 
subject  to  the  regulation. 

This  amendment  will  remove  a 
regulation  and  an  interpretation  that  the 
Board  believes  are  no  longer  necessary. 
The  amendment  does  not  impose  more 
burdensome  requirements  on  bank 
holding  companies  than  are  currently 
applicable. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.1].  the  Board 
reviewed  the  final  rule  imder  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  No 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  are 
contained  in  the  final  rule. 

List  of  Subjects 

12  CFR  Part  218 

Antitrust,  Federal  Reserve  System, 
Securities. 

12  CFR  Part  250 

Federal  Ke^rve  System. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending 
Chapter  II  of  title  12  of  the  Code  of 
Federal  Regulation  under  the  authority 
of  12  U.S.C.  248  as  set  forth  below: 

PART218--(AMENDED] 

ff  218.101  lfirough21&1 19    [Redesignated 
as  H  2S0.400  through  250.412] 

1.  Sections  218.101  through  218,113 
are  redesignated  as  set  forth  in  the 
following  table: 


Old  section 


218.101 
218.102 
218.103 
218.104 
218.105 
218.106 
218.107 


section 


OW  section 

Mctlon 

218.108  . 

218.109  . 

218.110  . 

218.111  . 

218.112  . 

218.113  . 



250.407 
250.408 
250.409 
250.410 
250.411 
250.412 

250.400 
250.401 
250.402 
250.403 
250.404 
250.405 
250.406 


f2iai14    IRemoved] 

2.  Section  218.114  is  removed. 

PART  218— (HEMOVEO] 

3.  Part  218  is  removed. 

PART  250-MISCELLANEOUS 
INTERPRETATIONS 

1.  The  authority  citation  for  part  250 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  7B,  248(i)  and  37lc(e). 

2.  A  new  center  heading  is  added 
immediately  preceding  the  newly 
designated  §  250.400  to  read  as  follows: 

Interpretatioiis  of  Sectitm  32  oitht 
Glass-Steagall  Act 

3.  Section  250.413  is  added  to  read  as 
follows: 

1250.413    "Bank-eHglb4e"  aecumiaa 
aeUvWaa. 

Section  32  of  the  Glass-Steagall  Act 
(12  U.S.C.  78)  prohibits  any  officer, 
director,  or  employee  of  any  corporation 
or  unincorporated  association,  any 
partner  or  employee  of  any  partnership, 
and  any  individual,  primarily  engaged 
in  the  issue,  flotation,  underwriting, 
public  sale,  or  distribution,  at  wholesale 
or  retail,  or  through  syndicate 
participation,  of  stocks,  bonds,  or  other 
similar  securities,  from  serving  at  the 
same  time  as  an  officer,  director,  or 
employee  of  any  member  bank  of  the 
Federal  Reserve  System.  The  Board  is  of 
the  opinion  that  to  the  extent  that  a 
comi>any,  other  entity  or  person  is 
engaged  in  securities  activities  that  are 
expressly  authorized  for  a  state  member 
bank  under  section  16  of  the  Glass- 
Steagall  Act  (12  U.S.C.  24(7).  335),  the 
company,  other  entity  or  individual  is 
not  engaged  in  the  types  of  activities 
described  in  section  32.  In  addition,  a 
securities  broker  who  is  engaged  solely 
in  executing  orders  for  the  purchase  and 
sale  of  securities  on  behalf  of  others  in 
the  open  market  is  not  engaged  in  the 
business  referred  to  in  section  32. 

By  (xder  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  30. 1996. 
William  W.  Wil«, 
Secretary  of  the  Board. 
[FR  Doc.  96-28359  Filed  11-5-96;  8:45  ami 
MLUNQ  coot  ati»-oi-» 
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HATIONAL  CRCOrr  UMON 
AOMMMTIUTION 

12CFflPwt747 

CIvN  MofMlwy  PMialty  InllMlon 

AQBICY:  National  Credit  Union 

Administration. 

ACTION:  Pinal  rule. 


•UMMANV:  Congress,  in  the  Federal  Civil 
Monetary  Penalty  Inflation  Adjustment 
Act  of  1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996, 
■required  all  federal  agencies  with  the 
authority  to  impoae  dvil  monetary 
penalties  (CMPs)  to  regularly  evaluate 
those  CMPs  to  ensure  that  they  continue 
to  maintain  their  deterrent  value.  As  a 
result  of  these  acts,  the  head  of  each 
agency  is  required,  by  October  23. 1996. 
and  at  least  once  every  four  years 
thereafter,  to  adjust  its  CMPs  for 
inflation.  In  order  to  comply  with 
Congress'  mandate,  the  National  Credit 
Union  Administration  is  issuing  this 
final  rule  to  implement  the  required 
adjustments  to  the  CMPs  authorized  by 
the  Federal  Credit  Union  Act. 
EFFECTIVE  DATE:  November  6. 1996. 
F0«  FURTHCn  MF0IMAT10N  CONTACT: 
Allan  Meltzer,  Associate  General 
Counsel,  or  )on  Canerday.  Trial 
Attorney,  Office  of  General  Counsel. 
NCUA.  1775  Duke  Street.  Alexandria. 
Virginia  22314.  or  telephone  (703)  518- 
6540. 

8UPn.SMENTAIIV  WFONMATION:  The  Debt 
Collection  Improvement  Act  of  1996 
(DOA)  <  amended  the  Federal  Qvil 
Monetary  Penalty  Inflation  Adjustment 
Act  of  1990  »  (FCMPIA  Act)  to  require 
every  Federal  agency  to  enact 
regulations  that  adjust  each  civil 
monetary  penalties  (CMPs)  >  provided 
by  law  under  its  jurisdiction  by  the  rate 
of  inflation  pursuant  to  the  inflation 
adjustment  formula  in  section  5(b)  of 
the  FCMPIA  Act.  Each  Federal  agency  is 
required  to  issue  these  implementing 
regulations  by  October  23, 1996.  which 
is  180  days  after  the  date  that  DOA  was 
enacted,  and  at  least  once  every  4  yecuv 
thereafter.  Section  7  of  the  amended 
FCMPIA  Act  specifies  that  inflation- 


■  Pub.  L  104-134.  Mction  3I001(*).  110  Slat. 
1321-35S.  (Apr.  26.  1996).  Th«  provUion  U  codified 
•I  Za  U  S.C  2461  note 

'Pub.  U  101-410.  104  SUt.  890.  (Oct.  S.  1990). 

>  S«:tlon  3(2)  or  th«  unandMl  FOMCPtA  Act 
deAnaa  a  CMP  a*  any  panalty.  fina.  or  othar 
(•nction  that:  (1 )  aitW  U  for  a  (paciHc  moaMMTj 
ainounl  aa  providad  by  Fadaral  law  or  hai  a 
noaximuin  amount  provided  for  by  PadanI  law:  (2) 
i*  maaaad  or  anfarcad  by  an  afaticy  ponuaat  to 

Fadaral  lawn  and  (3)  is d  or  anfarcad 

punuant  to  an  adminiatnuiva  prtK*adii^  or  a  civil 
action  in  iba  Fadaral  courti. 


adjusted  CMPs  will  only  apply  to 
violationa  that  occur  after  October  23, 

1996. 

The  inflation  adjustment  is  based  on 
the  peroantaga  incraasa  in  the  Consumer 
Price  Inddx  (CPI) «  for  the  period  from 
June  of  the  Gtlandar  year  wbm  the  CMP 
was  establishad  or  last  adjusted  until 
fune  of  the  calendar  yaar  preceding  the 
adjustment.  Furthermore,  each  CMP  that 
has  been  adjusted  for  inflation  must  be 
rounded  to  a  number  prescribed  by 
section  5(a)  of  the  FCMPIA  Acf.' 
Another  provision  of  the  DCLA  Umits 
the  first  adjustment  of  a  CMP  to  an 
amount  not  to  exceed  10  percent  of  the 
orimnal  penalty.  The  amount  of  increase 
In  the  final  regulation  would  have  been 
mon  if  this  limit  did  not  exist. 

Section  206(k)(2)  of  the  Federal  Credit 
Union  Act  (12  U.S.C  1786(k)(2)) 
authorizes  the  National  Cradit  Union 
Administration  (NCUA)  to  impose  three 
levels  or  tiera  of  CMPs  upon  insured 
credit  unions  or  institution-affiiiated 
parties.  First  tier  CMPs.  12  U.S.C. 
1786(kM2)(A),  may  be  imposed  for  the 
violation  of  any  law  or  r^ulation,  the 
violation  of  certain  final  wdera  or 
temporary  orders,  the  violation  of 
conditions  imposed  in  writing  by  the 
NCUA  Board,  or  the  violation  of  any 
written  agreement  between  the  credit 
union  and  NCUA.  The  statute  presentiy 
provides  that  first  tier  CMPs  shall  not  be 
more  than  $5,000  for  each  day  the 
violation  continues.  After  the  required 
adjustment  for  inflation,  the  maximum 
penalty  is  increased  to  $5,500  for  each 
day. 

Second  tier  CMPs,  12  U.S.C 
1786(k)(2)(B).  are  authorized  for 
violations  described  in  first  tier  CMPs. 
the  reckless  ei^ging  in  an  unsafe  or 
unsound  practice  in  conducting  the 
afhirs  of  a  credit  union,  or  the  breach 
of  any  fiduciary  duty,  when  the 
violation,  practice  or  breach  is  part  of  a 

Gttem  of  misconduct,  or  causes  or  is 
ely  to  cause  more  than  a  minimal  loss 
to  the  credit  union,  or  results  in 
pecuniary  gain  or  other  benefit.  The 
maximum  second  tier  CMP  is  currenUy 
$25,000  for  each  day  the  violation, 
practice  or  breach  continues.  After  the 
required  adjustment  for  inflation,  the 
maximum  penalty  is  increaaed  to 
$27,500  per  day. 

Third  tier  CMPs,  12  U.S.C 
1786(k)(2)(C),  may  be  imposed  for  any 
of  the  acts  described  in  second  tier 
CMPs  that  cause  a  substantial  loss  to  the 
credit  union  or  a  substantial  pecuniary 


gain  or  other  benefit.  The  amount  of 
third  ti«-  CMPs  depends  upon  the  status 
of  ths  respondent  required  to  pay  the 
CMP  (12  U.S.Q  1786(k)(2)(D)).  For  a 
person  other  than  an  insured  credit 
union,  the  current  mairiiniim  third  tier 
CMP  is  $1,000,000  for  each  day  the 
violation,  practice  or  breach  continues. 
For  an  insured  credit  union,  the  current 
daily  maximum  C^IP  is  the  lesser  of 
$1,000,000  or  1  percent  of  the  total 
assets  of  the  credit  union.  The 
maximinn  CMP  for  a  person  other  than 
an  insured  credit  union  will  be 
increased  for  inflation  to  $1,100,000  per 
day.  The  maximum  CMP  for  an  insured 
credit  union  will  be  increased  to  the 
lesser  of  $1,100,000  or  1  percent  of  the 
total  assets  of  the  credit  union. 

The  NCUA  now  adopts  this  final  rule 
which  adjusts  these  thiee  CMPs  for  the 
rate  of  Inflation,  as  required  by  the 
DCLA.  DCLA  provides  Federal  agencies 
with  no  discretion  in  the  adjustment  of 
CMPs  for  inflation,  and  it  also  requires 
the  new  regulation  to  take  effect  on 
October  23, 1996.  Further,  the 
regulation  that  the  NCUA  adopts  today 
to  implement  DCLA  is  ministerial  and 
technical.  For  these  reasons,  the  NCUA 
finds  good  cause  to  determine  that 
public  notice  and  comment  for  this  new 
regulation  is  unnecessary,  impractical 
and  contrary  to  the  public  intwest, 
pursuant  to  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553(a)(3)(B).  These  same  reasons  also 
provide  the  NCUA  with  good  cause  to 
adopt  an  effective  date  fm  this 
regulation  that  is  less  than  30  days  after 
the  date  of  publication  in  the  Federal 
■agister.  Furthermore,  the  NCUA 
determines  that  punuant  to  the 
requirements  of  section  808  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  this  regulation 
shall  take  effect  prior  to  the  expiration 
of  the  60-day  Congressional  waiting 
period  for  final  NCUA  regulatory  action 
due  to  the  Congressicmally-mandated 
efliective  date  of  October  23, 1996. 

Ragalatory  KaqnireiiientB 

Begulatory  Flexibility  Act 

The  NCUA  has  determined  and 
certifies  that  the  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  credit  unicms 
(primarily  those  under  $1,000,000  in 

'"'Its), 


«  Tha  CPI  la  pubUalwd  by  tfaa  Dqsartnmit  of 
Labor.  Buraau  of  Slattatlca. 

'  Per  a>anip)«.  an  inrra—a  that  la  laaa  thaa  SIOO 
would  ba  rouiMlad  to  tha  naaraai  multipla  of  $10. 
and  an  Incraaaa  ov«r  StOO  but  taaa  than  SlAX) 
would  ba  roundad  to  tha  naaraat  multipla  of  Sioa 


Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  are 
contained  in  the  final  rule. 
Consequently,  no  information  has  been 
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submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  12612 

The  NCUA  Board,  pursuant  to 
Executive  Order  12612,  has  determined 
that  this  final  rule  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  12  CFR  Part  747 

Administrative  practice  and 
procedure.  Credit  unions.  Penalties. 

By  the  National  Credit  Union 
Administration  Board  on  October  28, 1996. 

Becky  Baker, 

Secretary  to  the  Board. 

Accordingly,  the  NCUA  amends  12 
CFR  part  747  as  follows: 

PART  747— ADMNMSTRATIVE 
ACTHMS,  ADJUDICATIVE  HEARINGS, 
RULES  OF  PRACTICE  AND 
PROCEDURE.  AND  INVESTIGATIONS 

1.  The  authority  citation  for  part  747 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1766. 1784. 1786,  and 
1787;  42  U.S.C  4012a;  Pub.  L  101-410, 104 
Stat.  890;  Pub.  L.  104-134. 110  Stat  1321- 
358  (28  U.S.C  2461  note). 

2.  Part  747  is  amended  by  adding 
Subpart  K  consisting  of  §  747.1001  to 
read  as  follows: 

Subpart  K— Inflation  Adjustment  of 
Chdl  Monetary  Penalties 

f  747.1001    Adjustment  of  e(vH  money 
pawaMaatyy  the  rata  of  Inflation  pureuant  to 
aactlon  31001M  of  ilM  Debt  CoNecUon 
Ifflprovamant  Act  of  1006  (Public  Law  104- 
134,  lie  Stat  1321-350  (20  UAC.  2461 
not^). 

(a)  A  first  tier  dvil  money  penalty 
imposed  punuant  to  12  U.S.C. 
1786(k)(2)(A),  for  a  violaticm  occurring 
after  October  23. 1996,  shall  not  exceed 
$5,500  per  day  for  each  day  the 
violation  continues. 

(b)  A  second  tier  dvil  money  pmahy 
imposed  pursuant  to  12  U.S.C 
1786(k}(2)(B).  for  a  violation,  practice  or 
breads  occurring  after  October  23, 1996, 
shall  not  exceed  $27,500  per  day  for 
each  day  the  violation,  practice  or 
breach  continues. 

(c)  A  third  tier  dvil  money  penalty 
imposed  pursuant  to  12  U.S.C 
1786(k)(2)(C)  upon  any  person  other 
than  an  insured  credit  unim,  for  a 
violation,  practice  or  breach  occtirring 
after  Odober  23, 1996,  shall  not  exceed 
$1,100,000  per  day  for  each  day  the 
violation,  pcactioe  or  breach  ctmtiBues. 


(d)  A  third  tier  dvil  money  penalty 
imposed  pursuant  to  12  U.S.C. 
1786(k)(2)(C)  up<»  an  insured  credit 
union,  for  a  violation,  practice  or  breach 
occurring  after  Odober  23, 1996,  shall 
not  exceed  the  lesser  of— 

(1)  $1,100,000  per  day  for  each  day 
the  violation,  practice  or  breach 
continues;  or 

(2)  1  percent  of  the  total  assets  of  such 
dedit  union  for  each  day  the  violation, 
pradice  or  breach  continues. 

[PR  Doc.  96-28189  Filed  11-5-96;  8:45  am] 
aaxsMCOOC  tbss-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

RIN212»-AA64 

(DodGSt  No.  94-NM-226-nAD;  Amendment 
39-0790;  AD  06-22-01] 

Airworthiness  Directtves;  Boeing 
Model  747-200,  -300,  and  -400  Series 
Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
200,  -300,  and  -400  series  airplanes, 
that  requires  modification  of  tiie  left  and 
right  inboard  elevator  servo  assemblies 
and  the  hydraulic  routing  of  the  right 
inboard  elevator  power  control  package 
(PCP).  This  amendment  is  prompted  by 
a  report  of  an  uncommanded  right     - 
elevator  deflection  after  takeoff  and 
reports  of  elevator/control  column 
bumps  during  landing  gear  retraction  on 
these  airplanes.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
uncommanded  elevator  deflection, 
vAudi  could  result  in  strudural  damage 
and  reduced  controllability  of  the 
airplane. 

DATES:  Effective  December  6. 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Fedeial  Register  as  of  December 
6. 1996. 

ADDRESSES:  Hie  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
(koup,  P.O.  Box  3707,  SeatUe, 
WasMngton  98124-2207;  and  Parker 
Hannifin  Corporation,  Customer 
Support  Operations,  16666  Von  Karman 
Avenue,  Irvine,  California  92714.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 


Transport  Airplane  Diredorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Rentcm,  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  IX. 
FOR  FUtlTHER  SIFOMIATiaN  OONTACT: 
Kristin  Larson,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Diredorate,  SeatUe  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1760;  fax  (206)  227-1181. 
SUPPLBNENTARY  INFORMATION:  A 

|Ht)posal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  ;>art  39)  to 
indude  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  aiiplanes  was 
published  as  a  supplemental  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  December  11, 1995 
(60  FR  63465).  That  action  proposed  to 
require  modification  of  the  left  and  right 
Inboard  elevator  servo  assemblies  and 
the  hydraulic  routing  of  the  right 
inboard  elevator  power  control  package 
(PCP). 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  partidpate  in  the 
making  of  this  amendment.  Due 
consideration  has  lieen  given  to  the 
comments  received. 

Requests  To  Extend  the  Compliance 
Time  for  Hydraulic  Tubing 
Modification 

Two  (X>mmenters  request  that  the 
compliance  time  for  accompli^iing  the 
proposed  modification  of  the  hydraulic 
tubing  of  the  right  inboard  elevator  PCP 
be  extended  from  the  proposed  1  year  to 
18  months.  The  commenters  state  that 
such  an  extension  will  allow  the 
modification  to  be  accomplished  during 
a  regularly  scheduled  "C"  or  "D"  check, 
and  thereby  eliminate  any  additional 
expenses  that  would  be  assodated  with 
^)edal  scheduling. 

One  of  these  commenters  notes  that  it 
had  submitted  an  idmtical  request  to 
the  FAA  during  the  comment  period  for 
the  original  NPRM,  but  the  FAA  denied 
this  request,  in  part,  because  it 
"determined  that  a  heavy  maintenance 
visit  is  not  required  to  accomplish  the 
modification."  The  oommenter  states 
that  the  proposed  modification  requires 
draining  and  purging  of  die  stabilizer 
fuel  tank,  v^ch  is  not  an  activity  suited 
for  a  line  or  field  maintenance 
environment  Additionally,  access  to 
remove  the  elevator  actuator  and  modify 
the  hydraulic  tubing  on  the  stabilizer  aft 
spar  would  be  difficult  to  accomplish 
during  line  maintenance  or  at  a  field 
maintenance  fadlity. 
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The  FAA  does  not  ooncvir  with  the 
commenten'  request  to  extend  the 
compliance  time.  The  FAA  agrees  that, 
due  to  the  complexity  of  the 
modification,  it  should  be  performed  at 
a  facility  where  special  eqiiipment  and 
trained  maintenance  personnel  will  be 
available,  if  necessary.  However,  the 
FAA  points  out  that  the  compliance 
time  of  one  year  was  developed  in 
consideration  of  not  only  the  degree  of 
urgency  associated  with  addressing  the 
unsafe  condition,  but  such  factors  as  the 
manufacturer's  recommendations,  the 
availability  of  required  parts,  and  the 
practical  aspect  of  installing  the 
required  modification  within  an  interval 
of  time  that  parallels  normal  scheduled 
maintenance  for  the  majority  of  affected 
operators.  In  consideration  of  all  of 
these  factors,  and  in  consideration  of  the 
amount  of  time  that  has  already  elapsed 
since  issuance  of  the  original  NPRM.  the 
FAA  has  determined  that  further  delay 
of  this  modification  is  not  appropriate. 

However,  under  the  provisions  of 
paragraph  (c)  of  the  finai  rule,  the  FAA 
may  approve  requests  for  adjustments  to 
the  compliance  time  if  suiBcient  data 
are  submitted  to  substantiate  that  such 
an  adjustment  would  providt'  an 
acceptable  level  of  safety. 

Reqneatii  To  Extend  the  Compliance 
Time  for  Serro  Aaeanbiy  Modification 

Several  commenten  request  that  the 
compliance  time  for  accomplishing  the 
proposed  modification  of  the  left  and 
right  servo  assemblies  of  the  inboard 
elevator  PCP  be  extended  from  the 
proposed  i  vears  to  5  years  or, 
prefiarably,  to  7  years.  Some  of  these 
commenters  contend  that,  due  to  the 
comjplexiry  and  proprietary  technology 
used  to  manufacture  the  aervo  valve, 
Parker  (the  original  equipment 
manufacturer/supplier  of  the 
assemblies)  is  the  only  facility  that  is 
qualified  to  perform  the  reworii  and 
retrofit  that  would  be  required  by  the 
proposed  modification.  These 
commenters  state  that  Parker's  current 
facility  would  be  unable  to  support 
modification  of  the  affected  fleet  within 
the  proposed  3-year  compliance  time; 
therefore,  additional  time  will  be 
necessary  for  compliance.  One 
commenter  contends  that,  even  if  other 
maintenance  facilities  are  available  to 
accomplish  the  modification,  a 
sufficient  i-iventory  of  parts  to  support 
multiple  repair  taciliUes  does  not 
currently  exist. 

The  FAv\  does  not  concur,  in 
developing  an  appropriate  compliance 
time  for  this  modification,  the  FAA 
specifically  considered  tht-  availability 
of  required  parts  as  well  as  the  process 
necessarv  for  modifying  the  affected 


fleet  in  an  orderly  and  timely  manner. 
The  FAA  maintains  that  other  focilities 
will  be  abJo  to  support  maintenanoe  of 
the  PCP's,  even  If  the  spool  valve  units 
must  be  modified  only  by  Parker.  In 
consideration  of  all  of  these  items  (as 
well  as  the  revision  to  the  applicability 
of  this  requirement,  as  explained 
below),  the  FAA  finds  that  a  compliance 
time  of  3  yean  for  this  modification  is 
appropriate.  However,  under  the 
provisions  of  paragraph  (c)  of  the  final 
rule,  the  FAA  may  approve  requests  for 
adjustment  of  the  compliance  time  if 
sufficient  data  are  submitted  to 
substantiate  that  such  an  adjustment 
would  provide  an  acceptable  level  of 
safety. 

Requests  To  Reconsider  ti-tM^  the 
ApplicabiUty  of  Servo  Aseanbly 
Modificatioa 

Several  commenten  request  that  the 
applicabihty  of  proposed  paragraph  (b) 
(which  would  reouire  the  modification 
of  the  left  and  rignt  servo  assemblies  of 
the  inboard  elevator  PCP)  be  limited  to 
only  Model  747-200  and  -300  series 
airplanes  having  cumulative  line 
number  (C/L)  696  and  subsequent. 
These  commenten  request  that 
airplanes  having  CVL  001  through  695 
(which  are  conunonly  refsrred  to  as 
"classic"  models)  and  Model  747-400 
series  airplanes,  be  exempt  from  this 
requirement.  These  commenters  bring 
up  three  reasons  to  justify  this  request. 

1 .  No  history  of  service  actuator 
assembly  failures  on  "classic"  models. 
Several  commenten  state  that  the  servo 
assembly  modification  is  imjustified  for 
"classic"  model  airplanes  because  the 
entire  Model  747  fleet  has  accumulated 
over  87  million  flight  houn.  during 
which  time,  there  have  been  no  reports 
of  uncommanded  elevator  movement  on 
the  "classic"  model  airplanes.  These 
commenten  point  out  mat  they 
submitted  an  identical  request  to  the 
FAA  during  the  comment  poiod  for  the 
original  NPRM,  but,  again,  the  FAA 
denied  the  request.  As  part  of  the  reason 
for  its  denial,  the  FAA  indicated  that 
only  a  small  percentage  of  airplanes  are 
equipped  with  a  flight  data  recorder  that 
records  the  position  of  the  elevator, 
therefore,  if  an  operator  elects  to  record 
only  the  control  column  position  and  an 
uncommanded  elevator  motion 
occurred,  the  incident  may  not  be 
recorded,  due  to  the  flight  crew's 
inability  to  confirm  the  anomaly. 
However,  several  of  the  commenten 
point  out  the  flight  crew  can  quickly 
ascertain  the  cause  of  a  sudden  pitching 
moment,  since  the  elevator  position  is 
indicated  on  the  flight  deck  for  the 
nightcrew  to  see.  Another  commenter 
states  that,  even  if  operaton  have 


elected  not  to  record  the  control  surface 
position,  it  still  does  not  negate  the  fact 
that  there  have  been  over  87  million 
flight  houn  of  sale  flight  of  the  Model 
747  fleet  on  which  the  proposed 
modification  has  not  been  installed. 
Therefore,  the  commenten  request  that, 
when  determining  whether  the  current 
servo  configuration  is  safe,  the  FAA 
should  also  consider  this  long  history  of 
absence  of  reports  of  uncommanded 
elevator  motion. 

2.  Potential  stnicturaJ  damage 
concerns  on  Model  747-100,  -lOOB 
SUD.  -200.  -300.  SB.  and  SP  series 
airplanes  up  to  and  including  C/L  695. 
One  commenter  points  out  t^t  it 
submitted  a  similar  request,  along  with 
a  justifying  probability  analysis,  to  the 
original  NPRM.  That  analysis  was 
conducted  to  demonstrate  that  the  aft 
fuselage  structural  limit  load  caimot  be 
exceeded  for  the  "classic"  model 
airplanes  for  any  valve  jam  in  any 
portion  of  the  flight  envelope.  As  a 
result  of  that  analysis,  the  commenter 
states  that  the  probability  of  exceeding 
the  structural  limit  of  the  aft  fuselage  on 
these  airplanes  is  less  than  1  x  10~<*. 
The  FAA  did  not  concur  with  that 
request,  and  indicated  that  the  analysis 
was  based  "on  a  sampling  that  was 
much  too  small  bom  which  accurate 
statistical  conclusions  could  be  drawn 
that  would  be  representative  of  the 
fleet."  The  commenter  states  that  this 
FAA  statement  and  othera  in  the 
Discussion  section  of  the  preamble  to 
the  supplemental  NPRM  indicate  that 
clarification  is  necessary.  The 
commenter  notes  that  the  structural  and 
systems  configurations  of  "classic" 
model  airplanes  are  such  that,  the 
maximum  capability  of  the  hydraulic 
system  cannot  induce  a  valve  pressure 
on  that  airplane  that  exceeds  structural 
limit  loading;  this  point  does  not  rely  on 
the  statistical  sampling  presented  for  the 
net  valve  differential  pressure.  The 
commenter  maintains  that  the  key  point 
of  the  analysis  it  submitted  previously 
is  that  only  Model  747-200  and  -300 
series  airplanes  having  CVL  696  and 
subsequent  require  the  retrofit  for 
potential  structural  damage  concerns. 
3.  Hydraulic  tube  change  eliminates 
the  possibility  of  high  pressure  spike  far 
Model  747-400  series  airplanes.  Several 
conunentere  request  that  Model  747-400 
series  airplanes  be  removed  from  the 
applicability  of  proposed  paragraph  (b) 
and  not  be  subject  to  the  servo 
modification  requirement.  One 
commenter  states  that  a  high  pressure 
spike  in  hydraulic  system  4  was 
identified  as  the  source  of  the  valve 
movement  that  caused  the  initial 
incident  on  which  this  AD  action  is 
based;  the  commenter  maintains  tliat  the 
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hydraulic  tubing  modification  required 
by  proposed  paragraph  (a)  of  the  AD 
will  remove  the  possibility  of  such  high 
pressure  spikes.  Therefore,  the  servo 
assembly  modification  would  be 
unnecessary.  Two  commenters  present 
test  results  and  analyses  defending  this 
position. 

Certain  commenters  submitted  a 
similar  request,  along  vtrith  analysis  of 
data,  to  the  original  NPRM,  but  note  that 
the  FAA  denied  it.  As  reason  for  its 
denial,  the  FAA  concluded  that  the  data 
submitted  "do  not  substantiate  •  •  * 
that  routing  the  hydraulic  system  3  to 
the  sensitive  side  of  the  servo  valve 
would  preclude  uncommanded  elevator 
deflection."  One  of  the  commenters 
believes  that  the  FAA  drew  these 
conclusions  based  on  hydraulic 
pressure  data  for  only  one  Model  747- 
400  airplane;  the  commenter  contends 
that  such  data  are  too  small  for  the  FAA 
to  draw  accurate  conclusions.  In  light  of 
this,  the  commenters  request  that  the 
proposed  modification  of  the  servo 
assembly  be  deleted  until  the  FAA 
conducts  further  studies  of  hydraulic 
systems  3  and  4  pressure  fluctuations  on 
affected  airplanes. 

The  FAA  has  reconsidered  its 
previous  position  and  partially  concun 
with  the  commenters'  request.  However, 
a  clarification  of  certain  points 
associated  with  the  data  that  were 
submitted  by  these  commenters  in 
support  of  their  initial  request  must  first 
be  addressed. 

As  for  Item  1.  indicated  above,  the 
FAA  has  considered  the  absence  of 
reports  of  uncommanded  elevator 
motion,  as  brought  up  by  these 
commenten.  The  FAA  finds  that  an 
absence  of  reports  may  be  due  to  the  fact 
that  a  flight  data  reconder  is  not 
installed  on  all  airplanes  that  records 
the  elevator  surface  movement. 
However,  the  FAA  agrees  with  the 
commenten  that  the  recording  of  the 
elevator  time  history  is  not  the  sole 
determination  in  the  reporting  of  an 
event.  The  FAA  also  agrees  with  the 
commenten  that  the  occurrence  of 
uncommanded  elevator  movement 
would  most  likely  be  quickly 
ascertained  by  the  flight  crew.  However, 
the  FAA  still  maintains  that  the  ability 
to  confirm  the  anomaly  may  not  exist. 

As  for  Item  2.  indicated  above,  the 
FAA  has  re-reviewed  the  probability 
analysis  that  Boeing  submitted.  Based 
on  Boeing's  clarification  of  the 
previously  submitted  data,  the  FAA  has 
determined  that  the  "classic"  model 
airplanes  should  not  be  subject  to  the 
modification  of  the  servo  assembly.  The 
FAA  has  determined  that  the  "classic" 
model  airplanes  have  sufficient 
structural  strength  to  sustain  a  potential 


valve  jam  in  the  elevator  PCP.  Based  on 
the  configuration  and  loading  of  the 
"classic"  model  airplanes,  the  limit  load 
caimot  be  exceeded  vtdth  this  type  of 
valve  jam.  While  the  possibility  of 
degradation  in  the  controllability  of 
these  airplanes  still  exists,  it  is 
extremely  improbable. 

In  addition,  the  FAA  has  determined 
that  Model  747-200  and  -300  series 
airplanes  having  C/L  696  and 
subsequent,  are  subject  to  the 
requirements  of  paragraph  (b)  of  the  AD. 
The  FAA  bases  this  determination  on 
the  fact  that  the  limit  load  capability  of 
the  Model  747-200  and  -300  series 
airplanes  having  C/L  696  and 
subsequent,  commonly  referred  to  as 
"common  tail  classic"  model  airplanes, 
is  similar  to  that  of  the  "classic"  model 
airplanes,  but  have  a  similar  control 
configuration  as  that  of  Model  747-400 
series  airplanes.  Due  to  the  changes 
made  in  the  configuration  of  the 
"common  tail  classic"  model  airplanes, 
uncommanded  elevator  motion  could 
cause  structural  loading  on  these 
airplanes,  which  could  result  in 
structural  damage  and  reduced 
controllability  of  the  airplane. 

As  for  Item  3,  indicated  above,  Boeing 
has  conducted  further  testing,  since 
issuance  of  the  supplemental  NPRM. 
The  FAA  has  reviewed  the  results  of 
this  testing.  The  FAA  has  determined 
that  the  data  presented  do  not 
adequately  support  that  the  high 
pressure  spike  in  the  hydraulic  system 
4  is  the  only  f>otential  cause  of  a 
secondary  slide  jam;  or  a  pressure 
fluctuation  will  not  occur  in  the 
hydraulic  system  3,  which  could  lead  to 
a  potential  uncommanded  valve 
movement. 

In  addition,  the  FAA  has  re-reviewed 
the  data  submitted  by  the  commenters 
and  maintains  that: 

•  The  analysis  is  based  on  a  sampling 
size  that  is  too  small  from  which 
accurate  statistical  conclusions  can  be 
drawn  that  would  be  representative  of 
the  fleet. 

•  The  variability  in  the  data  and  the 
tests  for  normality  indicate  that  the  data 
depart  from  the  mean. 

•  Due  to  the  sampling  size  of  the  data, 
a  strong  argument  supporting  normality 
cannot  be  inferred. 

•  The  flow  rate  and  differential 
pressures  used  by  the  commenters  in 
the  analysis  were  not  substantiated  to  be 
the  wont  case  scenario. 

•  Uncommanded  elevator  motion 
may  occur  on  all  Model  747  series 
airplanes  if  the  servo  valve  secondary 
slide  moves  to  the  valve's  internal  stop, 
regardless  of  hydraulic  system  routing. 

Therefore,  the  FAA  finds  that 
accomplishment  of  the  hydraulic  tubing 


modification  alone,  as  required  by 
paragraph  (a)  of  the  AD,  does  not 
adequately  eliminate  the  possibility  of 
crossflow  in  the  servo  valve  on  Model 
747-400  series  airplanes.  The  FAA 
acknowledges  the  possibility  that 
uncommanded  valve  motion  may  be 
reduced  followring  the  installation  of  the 
hydraulic  tubing  modification  on  Model 
747-400  series  airplanes.  However,  the 
FAA  finds  that  the  data  presented,  as 
^ffel\  as  service  history,  do  not 
adequately  demonstrate  that 
uncommanded  motion  is  the  only 
{Kitential  cause  of  a  secondary  slide  jam, 
or  that  a  pressure  fluctuation  will  not 
occur  in  hydraulic  system  3  and  lead  to 
uncommanded  movement  of  the  valves. 
In  light  of  the  all  of  facton  discussed 
above  and  the  review  of  all  of  the  data 
submitted,  the  FAA  has  determined  that 
the  servo  assembly  modification  is 
warranted  only  for: 

1.  Model  747-200  and  -300  series 
airplanes  having  C/L  696  and 
subsequent  (the  "common  tail  classic" 
model  airplanes)  and 

2.  The  Model  747-400  series 
airplanes. 

The  applicability  of  the  final  rule  and 
of  paragraph  (b)  have  been  revised 
accordingly. 

In  addition,  the  FAA  has  revised  the 
cost  impact  information,  below,  to 
indicate  that  the  number  of  airplanes 
affected  by  this  final  rule  has  been 
reduced. 

Request  To  Require  Only  Certain  Tsrpe 
of  Testing 

One  commenter  requests  that 
paragraph  (b)  of  the  proposed  AD  be 
revised  to  require  that  the  servo  valve  be 
tested  only  for  the  crossflow 
neutralization  improvement  feature  in 
accordance  with  Parker  Service 
Bulletins  93600-27-173  and  327400- 
27-171.  The  conunenter  states  that 
certain  specific  tests  that  are  called  out 
in  the  service  bulletins,  such  as  the  PCU 
dielectric  test  and  eight-hour  duty  cycle 
test,  are  unrelated  to  the  subject  of  the 
crossflow  neutralization  improvement. 
The  commenter  considers  that  revising 
the  proposal  as  requested  will  eliminate 
redundant  and  unnecessary  testing 
when  reworking  the  PCP.  The 
commenter  contends  that 
accomplishment  of  many  of  the  tests  in 
accordance  with  the  subject  service 
bulletins  will  not  appreciably  affect  the 
flightworthy  status  of  the  PCP.  as  related 
to  the  crossflow  enhancement,  but  will 
appreciably  increase  the  cost  of 
performing  maintenance  on  the  PCP. 
The  comrfienter  also  requests  that  FAA 
allow  operaton  to  test  the  main 
manifold  and  assembled  PCP's  in 
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accordance  with  existing  approved 
procedures. 

The  FAA  does  not  concur  with  the 
commenter's  requests.  The  FAA  has 
reviewed  and  approved  all  of  the 
procedures  specified  in  the  Parker 
service  bulletins  that  are  referenced  in 
paragraph  (b)  of  the  AO  as  the 
appropriate  source  of  service 
information.  The  FAA  has  determined 
that  accomplishment  of  the 
modification,  including  the  various 
follow-on  testing,  in  accordance  with 
these  service  bulletins  will  prevent 
blockage  of  the  hydraulic  balance 
passageway  by  the  spring  guide,  which 
can  contribute  to  the  uncommanded 
motion  of  the  PCP.  The  FAA  points  out 
that  some  of  the  tests  identified  in  the 
subject  service  bulletins  are  optional. 

Requests  To  Rerise  the  Cost  Impact 
Statament 

Several  commenters  question  the 
FAA's  cost  estimate  presented  in  the 
preamble  to  the  supplemental  NPRM. 
These  commenters  consider  the  cost 
estimate  to  be  signiHcantly  understated. 
Some  commenters  point  out  that  the 
cost  of  a  serviceable  elevator  PCP  will 
be  far  greater  than  the  FAA's  estimated 
cost  of  S5.910  per  unit.  One  of  these 
commenters  states  that  a  serviceable 
elevator  PCP  costs  523.633;  another 
commenter  states  that  the  cost  is  closer 
to  $45,500. 

Additionally,  some  of  the  commenters 
note  that,  since  many  of  the  affected 
inboard  elevator  PCP's  are  older  units, 
they  may  need  additional  rework  or 
overhaul  if  they  do  not  pass  their 
respective  acceptance  tests.  However, 
the  FAA's  cost  estimate  did  not  take 
these  costs  into  consideration.  In 
addition,  one  of  these  commenters  states 
that  the  FAA's  estimates  failed  to 
address  the  cost  to  modify  spare  units. 

The  FAA  finds  that  clarification  of  the 
costs  associated  with  the  requirements 
of  this  AD  is  necessary.  The  FAA  points 
out  that  the  economic  analysis  of  the  AD 
is  usually  limited  only  to  the  cost  of 
actions  actually  required  by  the  rule.  It 
does  not  consider  the  costs  of  "on 
condition"  actions  (e.g.,  "repair  if  a  unit 
fails  the  functional  test"),  since  those 
actions  would  be  required  to  be 
accomplished,  regardless  of  AD 
direction,  in  order  to  correct  an  unsafe 
condition  identified  in  an  airplane,  and 
to  ensure  operation  of  that  airplane  in 
an  airworthy  condition,  as  required  by 
the  Federal  Aviation  Regulations. 

The  AD's  cost  estimate  also  does  not 
consider  the  costs  of  "spare  parts." 
since  part  39  ("Airworthiness 
Directives  ")  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  does  not 
permit  AD's  to  address:  parts  or 


components  that  are  not  installed  on  an 
airplane  ("a  product").  Therefore,  the 
FAA  cannot  require  via  an  AD  that 
opereton  modify  a  "spare  part;"  an  AD 
can  only  require  that  Uie  part  be 
modified  before  it  is  installed  on  an 
affected  airplane. 

In  addition,  the  FAA  points  out  that 
many  operators  have  their  own  shop 
facilities  in  which  to  disassemble  the 
PCP  and  accomplish  the  PCP  overhaul/ 
modification:  for  these  operators,  the 
costs  associated  with  those  actions  may 
be  far  less  than  estimated  by  the  FAA. 

As  for  the  exact  cost  of  required  parts, 
the  FAA  has  verified  with  the 
manufacturer  that  the  parts  costs  that 
was  presented  in  the  cost  impact 
information  in  the  preamble  to  the 
supplemental  NPRM.  and  reiterated 
below,  are  valid. 

FAA's  Coocfaisioas 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  ofwrator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  30  Model 
747-200  and  -300  series  airplanes;  and 
332  Model  747-400  series  airplanes:  of 
the  affected  design  in  the  worldwide 
fleet  (362  airplanes  total). 

There  currently  are  no  Boeing  Model 
747-200  and  -300  series  airplanes  on 
the  U.S.  Register  that  are  subject  to  the 
requirements  of  this  AD.  All  of  the 
affected  airplanes  of  those  models  that 
are  included  in  the  applicability  of  this 
rule  currently  are  operated  by  non-U.S. 
operatore  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considen  that  inclusion  of  these 
airplanes  in  the  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
airplanes  are  imported  and  placed  on 
the  U.S.  Register  in  the  future. 

Should  any  afiiacted  Model  747-200 
and  -300  series  airplanes  be  imparted 
and  placed  on  the  U.S.  Register  in  the 
future,  it  would  take  approximately  73 
work  houra  per  airplane  to  accomplish 
the  required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$7,440  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operatore  is  estimated  to  be  $11,820 
per  airplane. 


The  FAA  estimates  that  65  Model 
747-400  series  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD.  that  it  virill 
take  approximately  111  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $12,269  per 
airplane.  Baiwd  cm  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  of 
Model  747-400  series  airplanes  is 
estimated  to  be  $1,230,385,  or  $18,929 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accompUshed  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOAESaES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  refiBrence, 
Safiaty. 

Adoplian  of  the  Amendment 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUovirs: 


Federal  Rggister  /  Vol.  61.  No.  216  /  Wednesday,  November  6.  1996  /  Rules  and  Regulations  57295 


Amfaofity:  49  U.S.C  106(g),  40113, 44701. 

138.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-^22-01    Boeiiig:  Amendment  39-9790. 
Docket  94-NM-226-AD. 

AppHcability.  Model  747-200.  -300,  and 
-400  series  airplanes  having  cumulative  line 
number  (C/L)  696  through  1057,  inclusive; 
equipped  with  Parker  inboard  elevator  power 
control  packages  (PCP)  having  part  numbers 
(P/N)  93600-5005  through  -5051  inclusive, 
or  P/N's  327400-1001,  -1003.  -1005,  and 
-1007;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wnetber  it  has  been 
otherwise  moidified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfbnnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effmrt  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  imcommanded  elevator 
deflection,  whichcould  result  in  structural 
damage  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  For  Model  747-400  series  airplanes,  as 
listed  in  Boeing  Alert  Service  Bulletin  747- 
27A2348,  Revision  1,  dated  )anuary  26, 1995: 
Within  1  year  after  the  effective  date  of  this 
AD,  modify  the  hydraulic  tubing  of  the  right 
inboard  elevator  PCP,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-27A2348, 
Revision  1,  dated  |anuary  26, 1995. 

(b)  For  all  airplanes:  Within  3  years  after 
the  effective  date  of  this  AD,  modify  the  left 
and  right  servo  assemblies  of  the  inboard 
elevator  PCP,  in  accordance  with  Parker 
Service  Bulletin  327400-27-171.  Revision  1, 
dated  April  14. 1995.  or  Parker  Service 
Bulletin  93600-27-173,  dated  May  17, 1995, 
as  applicable. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Srattle 
Aircraft  Certification  Office  (ACQ).  FAA, 
Transport  Airplane  Directorate.  Curators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattie  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR. 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(e)  The  modifications  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-27A2348,  Revision  1,  dated 
January  26, 1995;  Parker  Service  Bulletin 
327400-27-171,  Revision  1,  dated  April  14, 
1995;  and  Pari»r  Service  Bulletin  93600-27- 
173,  dated  May  17, 1995;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  die  Federal  Register  in 
accordance  with  5  U.S.C  552(8)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207;  and  Paiker 
Haimifin  Corporation,  Customer  Support 
Operations,  16666  Von  Karman  Avenue, 
Irvine,  California  92714.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
DirectcHate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
December  6, 1996. 

Issued  in  Renton,  Washington,  on  October 
15, 1996. 

Damll  M.  Pedenon. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  96-26952  Filed  11-5-96:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  06-NM-167-AO;  Amendment 
3»-«7a2:  AD  96-22-4)31 

RIN2120-AA64 

Airworthiness  Directives;  Beech 
(Raytheon)  Modei  BAe  125  Sertee 
1000A  end  Idodel  Hawker  1000 
Airplanee 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  (Raytheon) 
Model  BAe  series  lOOOA  and  Model 
Hawker  1000  airplanes,  that  requires 
modifications  of  the  thrust  reversers. 
This  amendment  is  prompted  by  a 
review  of  the  certification  analysis  of 
the  thrust  reversera  and  by  testing  of  the 
thrust  reversers.  which  indicated  that 
additional  design  fieatures  are  necessary 
to  prevent  fiailure  of  the  driver  link  and 
the  inadvertent  deployment  of  a  thrust 
reverser  during  flight.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  inadvertent  deployment  of  a 
thrust  reverser  diuing  flight,  which 
could  result  in  reduoBd  controllability 
of  the  airplane. 

DATES:  Efiisctive  December  11, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  December 
11, 1996. 


:  The  service  information 
referenced  in  this  AD  may  "be  obtained 
fixnn  Raytheon  Aircraft  Company, 
Manager  Service  Engineering,  Hawker 
Customer  Support  Department,  P.O.  Box 
85,  Widiita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
ihe  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  NtTORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Beech 
(Raytheon)  Model  BAe  series  1000 A  and 
Model  Hawker  1000  airplanes  was 
published  in  the  Federal  Register  on 
August  9, 1996  (61  FR  41537).  That 
action  proposed  to  require 
modifications  of  the  thrust  reversera. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determiiution  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coellmpact 

The  FAA  estimates  that  23  Beech 
(Raytheon)  Model  BAe  series  lOOA  and 
Model  Hawker  1000  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  110  woiii 
houn  per  airplane  (excluding  time  to 
gain  access  and  functional  testing)  to 
accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
woric  hour.  Required  parts  will  be 
provided  by  the  manufacturer  at  no  cost 
to  operatore.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operatore 
is  estimated  to  be  $151,800,  or  $6,600 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  asstmiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operatOT  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 
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Rcgulatorr  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  Hnal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOfMSSSCS. 

List  of  Subjects  in  14  CFR  Put  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  referBoce. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
f  90.13    [AmwMlWf] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9a-22-03    Beach  Airerall  Coqioratiaa 

(Formerly  deHavilland:  Hawker 
Siddeley:  British  Aerospace,  pic; 
Raytheon  Corporate  lets,  Inc.): 
Amendment  39-9792.  Docket  95-NM- 
167-AD. 

ADplicabilitr  Model  BAe  series  1000A  and 
Model  Hawker  1000  airplanes,  as  identified 
in  Hawker  Servjce  Bulletin  SB. 7»- 14-3691  A. 
B4E,  dated  lune  21, 1995.  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  precedms  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 


the  area  sub}act  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eflMrt  of  the  modiflcatioa,  alteration,  or 
repair  on  the  unsaia  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  r  Beech  (Raytheon)  Model  BAe  125 
series  1000B  airplanes  are  similar  in  design 
to  the  airplanes  that  are  subfect  to  the 
requirements  of  this  AD  and.  therefore,  also 
may  be  cub^ect  to  the  unsafe  condition 
addressed  by  this  AD.  However,  as  of  the 
effective  date  of  tiiis  AD,  those  models  are 
not  tyne  certificated  for  operation  in  the 
United  States.  Airworthiness  authorities  of 
countries  in  which  the  Model  BAe  125  series 
lOOOB  airplanes  are  approved  for  operation 
should  consider  adopting  corrective  action, 
applicable  to  those  models,  that  is  similar  to 
the  corrective  action  required  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  deployment  of  a 
thrust  revener  during  flight,  and  coosaquent 
reduced  controllability  of  the  airplane, 
accompUsh  the  follo«vinx: 

(a)  Within  6  months  after  the  effactive  date 
of  this  AD.  modify  the  thrust  reversers  by 
accomplishing  Modificatiocs  253691  Part  A, 
Part  B.  and  Part  E,  in  accordance  with 
Hawker  Service  Bulletin  SB.  78-14-3691  A. 
BftE,  dated  June  21, 190S. 

Note  S:  The  Hawker  service  bulletin 
references  Rohr  Service  Bulletin  PW300  7a- 
8.  dated  June  21.  1995,  as  an  additional 
source  of  service  information  for 
accomplishment  of  Modification  253691  Part 
E. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepuble  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  coounents  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Nola  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modifications  shall  be  done  in 
accordance  with  Hawker  Service  Bulletin 
SB.78-14-3691  A3*E,  dated  June  21, 1995. 
This  incorporation  by  refsrence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  pert  51.  Copies  may  be  obUined 
from  Raytheon  Aircraft  Company.  Manager 


Service  Engineering.  Hawker  Customer 
Support  Department,  P.O.  Box  85,  Wichita. 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
December  11, 1996. 

Issued  in  Renton.  Washington,  on  October 
15. 1996. 
DaireUM.1 


Acting  Manager,  Tmnspori  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  9&-26953  Filed  11-5-96;  8:45  am] 
)  OOM  4eia-i»-u 


14  CFR  Part  39 

[DockM  No.  96-NM-13a-AD;  AmMdmrnt 
30-9791:  AO  96-22-OS] 

nm2i20-AAa4 

AlrwortMnMa  DIractivaa;  Jatstraam 
Modal  BAa  ATP  Airplanaa 

AQCNCV:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
BAe  ATP  airplanes,  that  requires 
repetitive  inspections  of  the  ram  air 
inlet  ducts  for  structural  integrity  and 
security  of  fastenera.  and  repaire,  if 
necessary.  This  amendment  also 
provides  an  optional  terminating 
modification  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  a  report  of  the  separation 
of  a  ram  air  inlet  duct  from  the  airplane 
during  flight.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
separation,  which  could  pose  a  hazard 
to  persons  or  property  on  the  ground. 
DATES:  Effective  December  11, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
11,  1996. 

A00RE88E8:  The  service  information 
refisrenoed  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport. 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
F0«  FURTHER  MFORMA-nON  CONTACT: 
William  Schroeder.  Aerospace  Engineer, 
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Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Rentcm. 
Washington  98055-4056;  telephone 
(206)  227-2148:  fox  (206)  227-1149. 
•UPf1.BeiTARY  NIF0RMAT10N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  BAe  ATP  airplanes  was 
published  in  the  Federal  Register  on 
August  12. 1996  (61  FR  41757).  That 
action  proposed  to  require  the 
inspection  of  the  airplane's  left  and 
right  rani  air  inlet  ducts  to  determine 
whether  the  duct  base  plate  flange  has 
delaminated  and  the  screws  Eastening 
these  ducts  have  pulled  through  the 
duct  base  plate;  and  would  require 
repair,  if  necessary.  The  action  also 
proposed  to  require  repetitive 
inspections  and  repaire,  if  necessary, 
unless  an  optional  terminating  action  is 
performed. 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

CiHicInsion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  10  Jetstream 
Model  BAe  ATP  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  woik  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operatore  is  estimated  to  be  $600 
per  inspection,  or  $60  per  airplane,  per 
inspection. 

The  cost  impact'  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  captitm  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C  106(g),  40113,  44701. 

§38.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-22-02    fsMraam  Aircraft,  Ltd.  (Formerly 
British  Aerospace  Commercial  Aircraft, 
Limited):  Amendment  39-9791.  Docket 
96-NM-139-AD. 

Applicability:  Model  Model  BAe  ATP 
airplanes  having  constructor  numbers  2002 
through  2063  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  reqiiirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  the  separation  of  the  ram  air 
inlet  duct  frran  the  airplane,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  SO  flight 
hours  after  the  eflactive  date  of  this  AD, 
inspect  the  left  and  right  ram  air  inlet  ducts 
to  determine  whether  the  duct  base  plate 
flange  has  delaminated  and  the  saews 
fastening  the  duct  have  pulled  thiou^  the 
duct  base  plate,  in  accoridanoe  with  Jetstream 
BAe  ATP  Service  Bulletin  ATP-21-36,  dated 
January  3, 1996. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  250  flight  hours. 

(2)  If  any  discrepancy  is  detected.  jmIw  to 
further  flight,  repair  in  aocordance  with  the 
service  bulletin.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  2S0 
flight  hours. 

(b)  Acomnplishment  of  the  modification  of 
the  ram  air  inlet  ducts  in  aocordance  with 
Jetstream  BAe  ATP  Service  Bulletin  ATP-21- 
37,  dated  January  23, 1996.  constitutes 
terminating  action  for  the  repetitive 
Inspections  required  by  paragraph  (a)  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardisation 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  mediods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  he  issued  in 
aedbrdance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  and  repair  shall  be 
done  in  accordance  with  Jetstream  BAe  ATP 
Service  Bulletin  ATP-21-36,  dated  January 
3, 1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  JetStream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  EC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC 

(f)  This  amendment  becomes  effective  on 
December  11. 1996. 

Issued  in  Renton,  Washington,  on  October 
15, 1996. 

Dairell  M.  Pedenfla, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  96-26954  Filed  11-5-96;  8:45  am) 
■ajjNO  coot  4ete-i3-u 
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RM2120-^U«4 


I  Model  Avro  146-4U70A, 
-RJ86A.  and  -IU100A  Airplanea 

AOBfCT:  Federal  Aviation 
Administiation.  DOT. 
ACTION:  Final  rule. 


:  This  amendment  adopts  a 
new  airworthiness  directive  (AO), 
applicable  to  certain  British  Aerospace 
Model  Avro  146-RJ70A,  -R)85A.  and 
-RJIOOA  airplanes,  that  requires 
repetitive  inspections  for  cracking  of 
fuselage  frame  29,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  resulto  of  htigue  testing,  which 
revealed  fatigue  cracking  in  the  web  and 
inboard  flange  of  frame  29.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  fuselage  due  to  fatigue  cracking  in 
frame  29. 

DATES:  Effiective  December  11. 1996. 
The  incorporation  by  refisrenoe  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
11,1996. 

AOORCSSCS:  The  service  information 
refisrenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  Limited,  Avro  International 
Aerospace  Division.  Customer  Support, 
Woodford  Aerodrome.  Woodford, 
Qieshire  SK7  IQR,  England.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Aveniie.  SW., 
Renton.  Washington;  or  at  the  OfBce  of 
the  Federal  Register,  800  North  Capitol 
Stnei,  NW..  suite  700.  Washington.  DC. 
FOU  fUMTHEn  MFOMUTION  OOffTACT:  Tim 
Backman.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPt^MENTARY  MFOfMIATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  Model  Avro  146-RJ70A, 
-RJ85A,  and  -RJlOOA  airplanes  was 
published  in  the  Federal  Ragistar  on 
August  7.  1996  (61  FR  41037).  That 
action  proposed  to  require  repetitive 
visual  inspections  to  detect  cracking  of 
the  fuselage  at  frame  29. 


Intefefted  panoos  have  been  aflorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
commants  %rere  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  coat  to  the  public. 

CswJwioa 

The  FAA  has  determined  that  air 
safisty  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

The  FAA  estimates  that  11  British 
Aerospace  Model  Avro  146-4J70A. 
-R)85A.  and  -RJlOQA  airplanes  of  U.S. 
registry  will  be  afiiscted  by  this  AD.  that 
it  will  take  approximately  9  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Baaed  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $5,940. 
or  $540  per  airplane,  per  inspection 
cycle. 

The  cost  imijact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  o^ 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  %vill 
not  have  substantial  direct  e&iBcts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
respransibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  8  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Felwuary  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the 

Aooordingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHINE8S 
ENRfCnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aalhariljr:  49  U.S.Q  106(g).  40113. 44701. 

136.13   [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

W-23-04    British  AareSpaoe:  Amendment 
39-0703.  Docket  95-NM-213-AD. 

AppHcabUilx:  Model  Avro  14e-R)70A, 
-R)8SA,  and  -R)100A  airpUnes;  as  listed  in 
Avro  International  Aerospace  Inspection 
Service  BuUetiD  S.B.  53-131,  dated  March 
20, 1005;  certificated  in  any  category. 

Neli  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
proviiion,  regardJesB  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  aiea  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  peribnnance 
of  the  requirementi  of  this  AD  is  afiiscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accotdanoe  with  paragraph  (d)  of  this  AD. 
The  rsquest  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  piopbaed  actions  to  addrsss  iL 

Complianca:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  fuselsge  of  the  airplane  due  to  htigue 
cracking  in  frame  29,  accomplish  the 
following: 

(a)  PBrCorm  a  detailed  visual  inspection  for 
cracking  of  frame  29  between  itringsrs  12 
and  18  on  the  left  and  right  side  of  the 
fuselage,  in  accordance  with  Avro 
International  Aerospace  Inspection  Service 
Bulletin  S.B.  53-131.  dated  March  29, 1995. 
If  the  polymer  coating  on  frame  20  prevents 
a  detailed  visual  inspection,  perform  a 
surCsce  eddy  current  inspection  for  cracking 
in  accordance  with  the  service  bulletin. 
Perfonn  the  inspections  at  the  time  specified 
in  paragraph  (aMl),  (a)(2).  or  (a)(3)  of  this  AD, 
as  applicable. 

(1)  For  Model  Avro  146-R)100A  airplanes 
on  which  British  Aerospace  Modification 
HCM01411A,  HCM01411B.  or  HCM01411C 
has  not  been  accomplished:  Perform  the 
inspection  within  6  months  after  the  efiective 
date  of  this  AD,  or  prior  to  the  accumulation 
of  12.000  total  landings,  whichever  occurs 
later.  Repeat  the  inspection  theraafter  at 
intervals  not  to  exceed  4.000  landings. 

(2)  For  Model  Avro  146-R)70A  and  -RJ8SA 
airplanes  on  which  British  Aerospace 
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Modification  HCM01411A  or  HCM01411C 
has  not  been  accomplished:  Perform  the 
inspection  within  6  months  after  the  effective 
date  of  this  AD,  or  prior  to  the  accumulation 
of  24,000  total  landings,  whichever  occurs 
later.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceisd  4.000  landings. 

(3)  For  Model  Avro  146-R)100A  airplanes 
on  which  British  Aerospace  Modification 
HCM01411C  has  been  accomplished,  bat  on 
which  British  Aerospace  Modification 
HCM01411A  or  HCM01411B  has  not  been 
accomplished:  Perform  the  inspection  within 
6  months  after  the  efiiective  date  of  this  AD, 
or  prior  to  the  accumulation  of  68,000  total 
landings,  whichever  occurs  later.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,000  landings. 

(b)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(c)  Accomplishment  of  the  modification  of 
each  affected  bolt  position  in  accordance 
with  Avro  International  Aerospace 
Inspection  Service  Bulletin  S.B.  53-131, 
dated  March  29. 1995,  prior  to  the 
embodiment  times  shown  in  Table  'A'  of  that 
service  bulletin,  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD. 

Note  2:  Avro  Repair  Instruction  Leaflet 
(RIL)  HC536H9168  provides  detailed 
instructions  for  modification  of  all  bolt 
positions  in  the  affected  areas  of  frame  29. 

(d)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch; 
A-NM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.107  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  acc(nnpiished. 

(f)  The  inspection  and  modification  shall 
be  done  in  accordance  Mnth  Avro 
International  AeroqMce  Inspection  Service 
Bulletin  S.B.  53-131.  dated  March  20, 1905. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  pert  51.  Copies  may  be  obtained 
frcHn  British  Aerospace  Regional  Aircraft 
Limited.  Avro  International  Aerospace 
Division.  Customer  Support,  Woodford 
Aerodrome,  Woodford.  Cheshire  SK7  1(^, 
England  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington;  or  at 
the  Office  of  tiie  Federal  Registar,  800  North 


Capitol  Street,  NW..  stiite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
December  11, 1096. 

Issued  in  Renton.  Washington,  on  October 
15,1996. 

Darrall  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 
(FR  Doc.  06-26955  Filed  11-5-06;  8:45  am] 
BH.UNQ  COOC  4»1»-19-U 


14  CFR  Part  39 

[Docket  No.  9S-NM-251-AD:  Amendment 
39-0794;  AD  96-22-061 

RIN  2120-AA64 

Airworthiness  Directives;  Brttisti 
Aerospace  Model  BAe  146-100A. 
-200A.  and  -300A  Series  Airplanes, 
and  Model  Avro  146-RJ70A,  -RJ85A, 
and  RJ-100A  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes  and 
Model  Avro  146-RJ  series  airplanes, 
that  requires  a  one-time  inspection  of 
terminal  block  "D"  to  ensiue  that  a  two- 
way  link  is  installed,  and  installation  of 
a  new  link,  if  necessary.  This 
amendment  is  prompted  by  a  report 
indicating  that  a  two-way  link  that 
should  be  installed  on  direct  current 
(DC)  panel  No.  1  may  be  missing  from 
certain  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  ensure  that 
a  two-way  link  is  installed.  If  the  link 
is  not  installed,  it  could  result  in  loss  of 
the  emergency  electrical  system  and. 
consequently,  increased  pilot  workload 
and  possible  reduced  controllability  of 
the  airplane. 

DATES:  ESisctive  December  11, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  December 
11, 1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  British  Aerospwce  Regional 
Aircraft  Limited.  Avro  International 
Aerospace  Division.  Customer  Support, 
Woodford  Aerodrome,  Woodford. 
Cheshire  SK7  IQR.  England.  This 
infbrmati<Hi  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 


FOR  RfRTHER  INFORMATION  CONTACT:  Tim 
Backman.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AO) 
that  is  applicable  to  certain  British 
Aerospace  Model  BAe  146  series 
airplanes  and  Model  Avro  146-RJ  series 
airplanes  was  published  in  the  Federal 
Register  on  August  9, 1996  (61  FR 
41539).  That  action  proposed  to  require 
a  one-time  visual  inspection  of  terminal 
block  "D"  on  DC  panel  No.  1  to  ensure 
that  a  two-way  link  is  installed  between 
terminals  "08*  and  "D9,"  and 
installation  of  a  new  link,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitied  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  10  British 
Aerospace  Model  BAe  146  series 
airplanes  and  Model  Avro  146-R)  series 
airplanes  of  U.S.  registry  will  be  afliected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  tabor  rate  is  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $600,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regnlatory  bnpact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procsdures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOREtSES. 

List  of  Snbiacto  in  14  CFK  Put  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  :t9~AIRWORTHINES8 
DIRECTIVES 

; .  TTie  authority  citation  for  part  39 
continues  to  read  as  foiluws: 

Aatlmrity:  4H  U.S.C.  106(jj|,  40113,  44701, 
§30.-13    [Amended] 

2.  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

9e-22-<»    Brittsh  AeroepMx:  Amendment 
39-»7»4,  Docket  95- NM-2.51-AD 

Applicability:  Model  BA«»  146-lOOA, 
-200A.  and-SOOA  Muie*  airplanes  and  Model 
Avm  i46-RJ/0A.  -RJ85A,  and  RI   lOOA 
airplanes  equipped  with  a  dual  le«d-«cid 
battery  installation  (British  Aerospace 
Modification  HCM40U;i!8B  or  U) 
accomplished  during  production  or  in 
da.ordance  with  British  Aerospace 
Modification  Service  Bulletin  24-45-40028D: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modifitKl,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repau«d  so  that  the  performance 
of  tht>  requiremnnts  of  this  AD  is  affected,  the 
o*vner/opcrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
1  he  request  should  include  an  assessment  of 
the  Hffect  of  the  modification,  alteratiou.  or 
Impair  cm  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
beep  eliminated,  the  request  should  include 
sperifir  oroposed  acfiouF  >nHddreM  It. 


Complianca:  Required  aa  Indicated,  unlaaa 
aocompliabed  previously. 

To  prevent  low  of  the  emeifency  electrical 
system,  and  consequent  iacree— d  pilot 
workload  and  possible  reduced 
controllability  of  the  airplane  due  to 
insufficient  capacity  of  the  No.  2  battery  to 
power  the  electrical  system;  accomplish  the 
toUomng: 

(a)  Within  3  months  after  the  effective  date 
of  this  AO:  Perform  a  one-time  visual 
inspection  of  terminal  block  "D"  on  DC  panel 
No.  1  to  ensuie  that  a  twi>-way  link  is 
installed  between  terminals  "D"  and  "D0,"  in 
accordance  tvith  Avro  International 
Aerospace  Inspection  Service  Bulletin  S3. 
24-107.  dated  lanuary  25.  IMS. 

(1)  If  a  two-way  link  is  installed,  no  further 
action  is  required  by  this  AD. 

(2)  If  no  two-way  link  is  installed,  prior  to 
further  flight,  install  a  new  two-way  link 
having  part  number  S3403-102  on  terminals 
■'D8"  and  "IX"  on  terminal  block  "D"  on  DC 
panel  No,  1  in  acc(nr!ance  with  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  satiety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FA/.. 
Transport  Airplane  Directorate,  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  MaintenancB 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113, 

Note  2:  Information  concerning  the 
existence  of  approved  aitamative  methods  of 
compliance  with  this  AD.  (f  any,  may  be 
obtained  bam  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  installation  shall  be 
done  in  accordance  with  Avro  Internationa) 
Aerospace  Inspection  Service  Bulletin  S.B, 
24-107.  dated  January  25, 1905.  This 
incorporation  by  reforence  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  wth  5  U,S.C  552(a)  and  1  CFR 
part  51,  Copies  may  be  obulned  hom  British 
Aerospace  Regional  Aircraft  Limited,  Avro 
International  Aerospace  Division,  Custmner 
Support,  Woodford  Aerodrome,  Woodford, 
Cheshire  SK7  IQR.  England.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Rentoa, 
Washington;  or  at  the  OCRce  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
December  11. 1996. 

Issued  in  Ronton ,  Washington,  on  October 
15,  1996, 


14CFRPwt» 


3»-«7M:AOM-a-0n 
RM2ia»-AAM 


DerreUM.; 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc,  96-26956  Filed  11-5-96;  8:45  am] 
BnuNO  coot  4eie-is^ 


Model  4100  Series  Aiiplanea 

AQBI^:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4100  series  airplanes,  that  requires 
replacement  of  the  existing 
decompression  panel  on  the  aft 
bulkhead  of  the  toilet  compartment  with 
a  modified  decompression  panel.  This 
amendment  is  pnunpted  by  a  report  that 
a  decompression  panel  that  does  not 
meet  flammability  requirements  was 
installed  on  these  airplanes  during 
manubcture.  The  actions  specified  by 
this  AD  are  intended  to  prevent  injurj' 
to  the  crew  and  passengere  and  damage 
to  the  airplane  structure  due  to  the 
incapability  of  the  decompression  panel 
to  contain  a  fire. 

DATES:  Effective  December  1 1. 1996. 
The  incorporation  by  refiarence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
11,  1996. 

AOORCSSCS:  The  service  mformation 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft  Limited. 
Customer  Support  Department, 
Prestwick  International  Airport. 
Ayrahire  KA9  2RW.  Scotland.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  BOO  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOM  FUimCR  SIFOfWATION  OONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  AfAd-llS, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056:  telephone 
(206)  227-2148;  bx  (206)  227-1149. 
SUPPLEMENTARY  MFOftMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  ia  applicable  to  certain  Jetstream 
Model  4100  series  airplanes  was 
published  in  the  Federal  Register  on 
August  7, 1996  (61  FR  41039).  That 
action  proposed  to  require  replacement 
of  the  existing  decompression  panel  on 
the  aft  bulkhead  of  the  toilet 
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compartment  with  a  modified 
decompression  panel. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  notedf 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  17  Jetstream 
Model  4100  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  supplied  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $6,120, 
or  $360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  tfie  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C,  106(g],  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

9e-2Z-07    Jetstream:  Amendment  39-9796, 
Docket  96-NM-68-AD. 

Applicability:  Model  4100  series  airplanes; 
constructors  numbers  41004  through  41017 
inclusive,  and  41019  through  41033 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
bet3n  eliminated,  the  request  should  include 
s{>ecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  injury  to  the  crew  and 
passengers  and  damage  to  the  airplane 
structure  due  to  the  incapability  of  the 
decompression  panel  to  contain  a  fire, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effactive  date 
of  this  AD.  replace  the  existing 
decompression  panel  on  the  aft  bulkhead  of 
the  toilet  compmtment  with  a  modified 
decompression  panel,  in  accordance  with 
Jetstream  Service  Bulletin  )41-25-068,  dated 
November  9, 1995. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  decompression  panel 
having  part  number  04125106-403  on  the 
bulkhead  assembly  of  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  thei  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21,197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21,197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Jetstream  Service  Bulletin 
J41-25-068,  dated  November  9. 1995,  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U,S,C.  552(a)  and  1  CFR 
part  51,  Copies  may  be  obtained  from 
Jetstream  Aircraft  Limited.  Customer  Support 
Department,  Prestwicli  International  Airport, 
Ayrshire  KA9  2RW.  ScoUand,  Copies  may  b»e 
inspwcted  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW,,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW,,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
Decemberll,  1996, 

Issued  in  Renton,  Washington,  on  October 
17,1996, 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-27240  Filed  11-5-96;  8:45  am] 
BIUJNO  CODE  4S10-13-U 


14  CFR  Part  39 

[Docket  No.  96  NM  24  AD;  Amendment 
39-0795;  AD  96-22-4W] 

RtN  2120-AA64 

Airworthiness  Directives;  lAcDonnell 
Douglas  Model  DC-10-15  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDoimell  Douglas 
Model  DC-10-15  airplanes,  that 
requires,  among  other  things, 
insptections  to  detect  discrepancies  at 
various  locations  of  pylons  1  and  3,  and 
correction  of  any  discrepancy  found. 
Tliis  amendment  is  prompted  by  a 
report  of  internal  structural  damage  to 
the  wing  engine  pylon  that  occurred 
during  maintenance  of  a  Model  DC-10 
series  airplane.  The  actions  specified  by 
this  AD  are  intended  to  ensure  the 
integrity  of  the  structure  and  attachment 
of  the  v«ng  engine  pylon. 
DATES:  Effective  December  11, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
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regulations  is  approved  by  the  Director 
of  the  Federal  Rej^ster  as  of  December 
11. 1996. 

AOOflCaacS:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
3855  Lakawood  Boulevard.  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  fFAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard.  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700,  Washington.  DC. 
F0«  FURTHER  INfORMATKIN  COHTACT:  Ron 
Atmur.  Aerospace  Engineer.  Airframe 
Branch,  ANM-120L.  FAA.  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard.  Lakewood. 
California  90712;  telephone  (310)  627- 
5224;  fax  (310)  627-5210. 

supm.EiferrARY  mFomiATioN:  a 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  McDonnell 
Douglas  Model  DC-10-15  airplanes  was 
published  in  the  Federal  Register  on 
June  19.  1996  (61  FR  31059).  That  action 
proposed  to  require: 

1.  At  each  pylon  removal  and 
installation,  the  engine  and  pylon  must 
be  removed  and  installed  separately, 
and  the  pylon  aft  bulkhead  lug  must  be 
protected  from  contact  with  certain 
attach  bolt  heads. 

2.  Performance  of  various  repetitive 
inspections  to  detect  discrepancies  at 
various  locations  of  pylons  1  and  3,  and 
correction  of  any  discrepancy  found. 

3.  Submission  of  a  pylon  maintenance 
program  that  includes  specific  repetitive 
inspections  at  intervals  of  20.000  hours 
time-in-service. 

Interested  persons  have  been  afforded 
an  opportunity  to  particifMte  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
si^le  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  7  McDonnell 
Douglas  Model  DC-10-15  airplanes  of 


the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  2 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  22  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  tne  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figiues.  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $2,640, 
or  $1,320  per  airplane. 

The  cost  impact  Rgure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accompushed  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  refarNioe. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administrati(m  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothority:  49  U.S.C.  106(g).  40113. 44701. 


139.13    [Afflsndedl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-22-M    McDowmU  DwgUf  Amendment 
39-9795.  Docket  96-NM-24-AD. 

ApplkabUity:  Ml  Model  DC-10-15 
airplanes,  certificated  in  any  category. 

Nolt  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wiieUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  twen  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiacted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (k)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efSeict  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  l)y 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  integrity  of  the  structure  and 
attachment  of  the  wing  engine  pylon, 
accomplish  the  following:  , 

(a)  At  each  pylon  removal  and  installation 
that  is  accomplished  after  the  efilBctive  date 
of  this  AD:  The  engine  and  pylon  shall  be 
removed  and  installed  separately,  unless 
such  removal  or  installation,  or  both,  as  an 
assembly  is  accomplished  in  accordance  with 
a  method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OfHce  (AGO), 
FAA,  Transport  Airplane  Directorate. 

(b)  At  each  pylon  removal  and  installation 
that  is  accomplished  after  the  effective  date 
of  this  AD:  Protect  the  pylon  aft  bulkhead  lug 
from  contact  with  the  clevis-to-wing  attach 
bolt  heads  using  part  number  (P/N) 
DZZ726&-1  in  accordance  with  page  417, 
dated  January  1, 1982,  and  page  427.  dated 
May  1. 1985.  of  Chapter  54-00-01  of  the 
McDonnell  Douglas  DC-10  Maintenance 
Manual. 

(c)  Prior  to  further  flight  following  any 
pylon  reinstallation  that  is  accomplished 
after  the  effective  date  of  this  AD: 
Accomplish  the  requirements  of  paragraphs 
(cMD.  (c)(2).  and  (c)(3)  of  this  AD. 

(1)  Perform  an  inspection  of  the  aft  pylon 
bulkhead  to  detect  cracking,  in  accordance 
with  page  634.  dated  December  1. 1979.  and 
page  634  A,  dated  August  1. 1990,  of  Chapter 
54-10-11  of  the  McDonnell  Douglas  DC-10 
Nondestructive  Testing  Manual. 

(2)  Perfbrm  a  visual  inspection  of  the  pylon 
aft  spherical  bearing  and  attaching  hardware 
to  verify  the  security  of  the  nut  and  bolt. 

(3)  Perfonn  a  visual  inspection  of  the 
torque  stripe  for  proper  alignment. 

(d)  Perform  the  inspections  required  by 
paragraph  (e)  of  this  AD  at  the  later  of  the 
times  specified  in  paragraphs  (dHl)  and 
(dX2)  of  this  AD.  Thereafter,  repeat  these 
inspections  at  intervals  not  to  exceed  3.600 
hours  time-in-service  or  12  months, 
whichever  ocoirs  later. 

(t)  Prior  to  the  accumulation  of  3,600  total 
hours  time-in-service. 
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(2)  Within  3.600  hours  time-in-service  or 
12  months  after  the  effective  date  of  this  AD. 
whichever  occurs  later. 

(e)  Perform  the  inspections  required  by 
par^raphs  (eKl)  through  (e)(5)  of  this  AD  at 
the  times  indicated  in  paragraph  (d)  of  this 
AD. 

(1)  Perfbrm  a  visual  inspection  to  detect 
cracking  of  the  external  surfaces  of  the  thrust 
link  fnward  (pylon)  and  aft  (wing) 
attachment  lugs,  in  accordance  with 
paragraph  2.C.(1)  of  McDonnell  Douglas  DC- 
10  Service  Bulletin  54-74,  dated  December 
21, 1979. 

(2)  Perform  a  visual  inspection  to  detect 
discrepancies  of  the  upper  siuface  of  the 
pylon  upper  spar  aft  of  station  Yn=342.864, 
in  accordance  with  paragraph  2.G.  of 
McDonnell  Douglas  DC-10  Service  Bulletin 
54-74,  dated  December  21. 1979. 

(3)  Perform  a  visual  inspection  to  detect 
discrepancies  of  the  center  and  lower 
(firewall)  spar  and  spar  cap  angles  from  the 
aft  Inilkhead  to  the  forward  bulkhead,  in 
accordance  with  paragraph  2.M.  of 
McDonnell  Douglas  DG-10  Service  Bulletin 
54-74.  dated  December  21. 1979. 

(4)  Perform  an  inspection  for  discrepancies 
at  the  various  locations  of  the  wing  and  tail 
specified  on  pages  601. 602. 602A.  604, 605, 
606,  and  608,  all  dated  November  1 ,  1986; 
page  603.  dated  May  1. 1986;  and  pages  604A 
and  607.  dated  May  1. 1987;  of  Chapter  05- 
51-08  of  the  McDonnell  Douglas  DC-10 
Maintenance  Manual.  Accomplish  the 
inspections  in  accordance  wim  the 
procedures  specified  on  those  pages  of  the 
McDonnell  Douglas  DC-10  Maintenance 
Manual. 

(5)  Perform  a  visual  inspection  of  the  pylon 
aft  spherical  t>earing  and  attaching  hardware 
to  verify  the  security  of  the  nut  and  bolt,  and 
inspect  the  torque  stripe  for  alignment 

(f)  Within  30  days  after  the  effective  date 
of  this  AD:  Submit  a  pylon  maintenance 
program,  as  an  amendment  to  the 
maintenance  program,  to  the  assigned  FAA 
Principal  Maintenance  Inspector  for 
approval.  The  pylon  maintenance  program 
shall  specify  that,  prior  to  the  accumulation 
of  20,000  total  hours  time-in-service,  or 
within  20,000  hours  time-in-service  since  the 
last  inspection,  whichever  occurs  later,  the 
operator  will  accomplish,  as  a  minimum,  the 
actions  specified  in  paragraphs  (f)(l)through 
(fl(9)ofUiisAD. 

(1)  Perform  a  visual  inspection  to  detect 
cradung  of  the  pylon  aft  bulkhead,  in 
accordance  with  paragraphs  2.E.  and  2.F.  of 
McDonnell  Douglas  DC-10  Service  Bulletin 
54-74.  dated  December  21, 1979;  and  an 
eddy  current  inspection  to  detect  cracking  of 
the  pylon  aft  bulkhead,  in  accordance  with 
page  634,  dated  December  1, 1979,  and  page 
634A.  dated  August  1, 1990.  of  Chapter  54- 
10-11  of  the  McDonnell  Douglas  DC-10 
Nondestructive  Testing  Manual. 

(2)  Perform  a  visual  inspection  to  detect 
discrepancies  of  the  front  spar  bulkhead,  in 
accordance  with  paragraph  2.H.  of 
McDonnell  Douglas  DC-10  Service  Bulletin 
54-74,  dated  December  21, 1979. 

(3)  Perform  a  visual  inspection  to  detect 
cradung  of  the  attachment  fitting-to-pylon 
forward  bulkhead  (footstool)  of  tiie  wing 
front  spar,  perform  a  detailed  visual 


inspection  to  detect  cracking,  and  loose  or 
missing  bstenen,  of  the  vring  pylon 
attachment;  and  verify  that  the  pre-load 
indicating  (PLI)  washera  cannot  be  rotated;  in 
accordance  widi  paragraph  2.L.  of  McDonnell 
Douglas  DC-10  Service  Bulletin  54-74.  dated 
December  21. 1979. 

(4)  PerfcHm  an  inspection  to  verify  that  the 
attech  bolt  PLI  washera  on  the  lower 
spherical  bearing  plug  cannot  be  rotated; 
verify  that  no  interference  exists  between  the 
plug  forward  flange  aft  fece.  and  the  forward 
fece  of  the  spherioal  bearing;  and  perform  a 
detailed  visual  inspection  of  the  plug  in  situ; 
in  accordance  with  paragraph  2.1.  of 
McDonnell  Douglas  DC-10  Service  Bulletin 
54-74,  dated  December  21. 1979. 

(5)  Perform  a  visual  inspection  to  verify  the 
condition,  securify,  and  torque  stripe 
alignment  of  the  plug  assembly  of  the 
forward  upper  spherical  bearing  installation, 
in  accordance  with  paragraph  2.).  of 
McDonnell  Douglas  DC-10  Service  Bulletin 
54-74.  dated  December  21, 1979. 

(6)  Perform  a  visual  inspection  to  verify 
proper  installation  of  the  thrust  link  bolts, 
nuts,  and  retaining  washers  of  the  thrust  link 
installation,  in  accordance  with  paragraph 
2.C(2)  of  McDonnell  Douglas  DC-10  Service 
Bulletin  54-74,  dated  December  21, 1979. 

(7)  Perform  an  inspection  of  the  aft 
spherical  bearing,  as  specified  in  paragraphs 
(f)(7)(i)  through  (f)(7)(iv)  of  this  AD. 

(i)  Remove  the  aft  spherical  bearing 
through  bolt.  Inspect  the  iimer  bore  of  the 
bushing  in  situ  using  Magnaflux  bolt  and 
visual  inspection  tedmiques.  Perform  a 
visual  inspection  using  a  lOx  (power)  glass 
(or  equivalent)  to  detect  cracks  of  the  forward 
and  ah  surfaces  of  the  spherical  bearing. 
Reinstall  the  through  bolt 

(ii)  Verify  that  the  torque  of  the  through 
bolt  is  1.200  to  1.300  inch-pounds. 

(iii)  Inspect  the  clearance  of  the  aft 
spherical  bearing  forward  fece/clevis. 

(iv)  Torque  stripe  the  nut  to  bolt 

(8)  Perform  an  ultrasonic  inspection  to 
detect  cracking  of  the  bulkhead  lug  and  wing 
clevis-to-wing  attachment,  including  the 
bolts,  in  accordance  with  pages  635.  636, 
638, 638 A,  and  638B,  dated  December  1, 
1979;  page  637,  dated  September  1. 1993; 
page  651,  dated  February  l,  1982;  and  page 
652.  dated  August  1, 1992;  of  Chapter  54-10- 
11  of  the  McDonnell  Douglas  DC-10 
Nondestructive  Testing  Manual. 

(9)  Accomplish  either  paragraph  (f)(9)(i)  or 
(f)(9)(ii)  of  this  AD. 

(i)  Perform  an  X-ray  inspection  in  situ  to 
ensure  the  integrity  of  the  steel  thrust  links, 
in  accordance  with  i>age  632A,  dated  August 
1, 1984,  and  page  632B,  dated  February  1, 
1981.  of  the  McDonnell  Douglas  DC-10 
Nondestructive  Testing  Manual.  Or 

(ii)  Perform  an  ultrasonic  inspection  in  situ 
to  ensure  the  integrity  of  the  steel  thrust 
links,  in  accordance  with  page  632C.  dated 
August  1. 1985.  and  page  632D.  dated  August 
1. 1984,  of  the  McDonnell  Douglas  DC-10 
Nondestructive  Testing  Manual. 

(g)  Prior  to  further  flight  after  a  pylon  has 
been  subjected  to  vertical  or  horizontal 
misalignment,  or  both  (e.g.,  during 
maintenance),  perform  an  inspection  to 
detect  cracking  of  the  aft  pylon  bulkhead,  in 
accordance  with  page  634,  dated  December  1, 


1979,  and  page  634A,  dated  August  1, 1990. 
of  Chapter  54-10-11  of  the  McDonnell 
Dou^s  DC-10  Nondestructive  Testing 
Manual. 

(h)  Phot  to  further  flight  following  any 
event  that  produces  high  pylon  loads: 
Perform  an  Inspection  of  the  pylon  for 
structural  integrity,  in  accordance  with  pages 
601, 602. 602 A,  604,  60S,  606,  and  608,  dated 
November  1, 1986;  page  603,  dated  May  1, 
1986;  and  pages  604 A  and  607.  dated  May  1. 
1987;  of  Chapter  05-51-08  of  the  McDonnell 
Douglas  DC-10  Maintenance  Manual. 

Note  2:  Examples  of  events  that  produce 
high  pylon  loads,  include,  but  an  not  limited 
to,  the  following: 

•  Hard  or  overweight  landings  (for  the 
purpose  of  this  AD,  overweight  landings  an 
made  at  aircraft  weights  in  excess  of  369,000 
pounds); 

•  Severe  turbulence  encounten; 

•  Engine  vibration  that  requires  engine 
removal  or  critical  engine  feilure,  or  both; 

•  Ground  damage  (work  stands,  etc.); 

•  Compressor  stalls  requiring  engine 
removal;  and 

•  Excuraions  from  the  runway  of  a  nature 
that  might  have  imposed  loads  more  severe 
than  those  encountered  normally  on  the 
runway. 

(i)  Prior  to  further  flight,  correct  any 
discrepancy  found  during  any  inspection 
required  by  this  AD,  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  ACQ;  the  Structural  Repair  Manual; 
or  McDonnell  Douglas  DC-10  Service 
Bulletin  54-74.  dated  December  21. 1979;  as 
appropriate. 

(j)  Within  10  days  after  accomplishing  the 
inspections  required  by  this  AD,  report 
inspection  results,  p>ositive  or  negative,  to  the 
FAA  Principal  Maintenance  Inspector.  The 
report  shall  include  the  information  specified 
in  paragraphs  (j)(l)through  (i)(5)  of  this  AD. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  The  "N"  number  of  the  airplane. 

(2)  The  total  nimiber  of  hours  time-in- 
service  accumulated  on  the  airplane. 

(3)  The  pylon  number  of  the  airplane. 

(4)  The  spedfic  paragraph  (and 
subparagraph]  of  this  AD  that  corresponds 
with  the  inspection  results  being  reported. 

(5)  Specific  inspection  results:  For 
example,  the  location  and  size  of  cracking, 
specific  location  of  discrepant  fasteners,  and 
pent  numbers. 

(k)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  t>e 
used  if  approved  by  the  Manager,  Los 
Angeles  AOO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AOO. 
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(1)  Special  flight  pennits  may  be  itsued  in 
accordance  with  lectioiu  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(m)  Certain  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  54-74,  dated  Decamber  21. 
1979.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obuined 
from  McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard.  Long  Beach.  California 
90846.  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton,  Washington:  or  at 
the  FAA.  Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office.  3960 
Paramount  Boulevard.  Lakewood,  Califoraia; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC 

(n)  This  amendment  becomes  effective  on 
December  11. 1996. 

Issued  in  Renton,  Washington,  on  October 
17,  1996. 

Darrell  M.  Pederton, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-27241  Filed  11-5-96;  8:45  ami 
■UMO  COM  wia-is-u 


14  CFR  Part  39 

[Doctot  Na  96-NM-214^D;  AnMndniwit 
3^-4798:  AD  96-^-10] 

RIN  2120-nAAM 

AirworthinMS  Directives;  McDonnell 
Douglas  Model  DC-0  and  DC-0-80 
Series  Airplanes,  and  Model  MD-88 
Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


OUMMARY:  This  amendinenl  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
DC-9  and  DC-9-80  series  airplanes,  and 
Model  MD-88  airplanes,  that  requires 
repetitive  leak  checks  of  the  lavatory 
drain  system  and  repair,  if  necessary; 
provides  for  the  option  of  revising  the 
FAA-approved  maintenance  program  to 
include  a  schedule  of  leak  checks; 
requires  the  installation  of  a  cap  on  the 
flush/fill  line;  and  requires  replacement 
or  modification  of  the  vent  system 
piping.  This  amendment  is  prompted  by 
continuing  reports  of  damage  to  engines 
and  airframes,  separation  of  engines 
from  airplanes,  and  damage  to  property 
on  the  ground,  caused  by  "blue  ice"  that 
forms  from  leaking  lavatory  drain 
systems  on  transport  category  airplanes 


and  subsequently  dislodges  from  the 
airplane  fiiinlage.  The  actions  specified 
by  this  AD  ara  intended  to  prevent  such 
damage  associated  with  the  problems  of 
"blue  ice." 

DATES:  Effective  December  Jl,  1996.  The 
incorporation  by  refiarence  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  1 1 ,  1996. 

AOOflCSacs:  The  service  information 
refarenoed  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach. 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewoixl, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  AertMpace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5338;  tax  (310) 
627-5210. 

SUPPtEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  McDonnell 
Douglas  DC-9  and  DC-9-80  series 
airplanes,  and  Model  MD-88  airplanes 
was  published  in  the  Federal  Register 
on  December  26, 1995  (60  FR  66764). 
That  action  proposed  to: 

1.  require  repetitive  leak  checks  of  the 
lavatory  drain  system  and  repair,  if 
necessary; 

2.  provide  for  the  option  of  revising 
the  FAA-approved  maintenance 
program  to  include  a  schedule  of  leak 
checks; 

3.  require  the  installation  of  a  cap  on 
the  flush/fill  line;  and 

4.  require  replacement  or 
modification  of  the  vent  system  piping. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  Cor  the  Proposal 

Two  commenter  support  the  proposed 
rule. 


Request  to  Exclude  All-Cargo 
Configiirad  Airplanes  firoia 
Applicability 

One  commenter  requests  that  the 
applicability  of  the  proposal  be  revised 
to  exclude  airplanes  operating  in  an  all- 
cargo  configuiration,  where  lavatories 
and  lavatory  fill/drain  systems  have 
been  removed. 

The  FAA  concurs.  This  final  rule 
requires  leak  checks  of  the  lavatory/fill 
drain  system.  However,  if  no  such 
system  is  installed  on  the  airplane  then, 
obviously,  the  requirements  of  the  AD 
cannot  be  performed  and,  likewise, 
should  not  be  required.  As  long  as  there 
is  one  lavatory  drainage  system  installed 
on  the  airplane,  the  requirements  of  this 
AD  would  still  apply.  To  make  this 
eminently  clear  to  afiiected  operators, 
the  FAA  has  revised  the  applicability  of 
the  final  rule  to  clarify  that  the  AD 
applies  to  airplanes  that  are  equipped 
with  a  lavatory  drainage  system. 

Request  for  Permission  to  Use 
Alternative  Check  Valves  on  Flush/Fill 


Two  commenters  request  that  the 
proposed  rule  be  revised  to  allow  the 
use  of  Monogram  4803-86  series  check 
valves  on  flush/fill  lines  as  an 
alternative  to  the  specified  lever/lock 
cap.  These  commenters  point  out  that 
Monogram  check  valves  with  similar 
design  characteristics  were  approved 
previously  by  the  FAA  as  an  acceptable 
alternative  item  for  compliance  with  a 
similar  proposed  AD  that  is  applicable 
to  Boeing  Model  737  series  airplanes 
(reference  Docket  No.  95-NM-lll-AD 
(60  FR  55673,  November  2, 1995)). 

The  FAA  concurs  with  these 
commenters'  request.  Paragraphs  (a)(5), 
(b)(3),  and  (d)  of  the  final  rule  have  been 
revised  to  specify  this.  Additionally, 
paragraphs  (a)(5)  and  (b)(3)  of  the  final 
rule  have  been  revised  to  provide  the 
necessary  instructions  for  replacing  the 
O-rings  associated  with  the  Monogram 
4803-86  series  check  valve,  and  for 
testing  the  check  valve  for  proper 
operation. 

Request  to  Increase  Leak  Check 
Interval  fior  Certain  Shaw  Aero  Valves 

One  commenter  requests  that 
proposed  paragraphs  (a)(2)  and  (b)(2)(ii) 
be  revised  to  allow  the  following  Shaw 
Aero  valves  to  be  leak  checked  at  1,000- 
hour  intervals: 

•  331  series,  all  serial  numbers 

•  332  series,  all  serial  numbers 
The  commenter  states  that  these  valves 
have  been  accepted  previously  by  the 
FAA  for  a  1,000-hour  leak  check 
interval  either  in  accordance  with  AD 
94-23-10,  which  is  applicable  to  Boeing 
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Model  727  series  airplanes:  or  a  similar 
proposed  rule  applicable  to  Boeing 
Model  737  series  airplanes  (refsrence 
Dodnt  No.  95-NM-lll-AD). 

The  FAA  concurs.  Paragraphs  (a)(2) 
and  (b)(2)(ii)  of  this  final  rule  have  been 
revised  to  include  these  part-numbered 
valves  in  the  requirements  for  leak 
checks  at  1,000-hour  intervals. 

Request  to  Increase  Leak  Check 
Interval  fix-  Certain  Kaiser  Valves 

One  commenter  requests  that  the 
proposed  repetitive  leak  check  interval 
of  1,000  hoius  for  Kaiser  valves  having 
part  numbers  0218-0026  and  0218- 
0032,  be  increased  to  1,500  hours.  As 
justification  for  this  request,  the 
commenter  submits  qualification  and 
test  data. 

The  FAA  cannot  concur,  since 
insufficient  data  were  submitted  to 
support  a  longer  inspection  interval. 
Paragraph  (g)  of  the  final  rule  provides 
guidance  as  to  the  specific  type  of  data 
needed  to  justify  extensions  to  the  leak 
check  intervals  set  forth  in  this  AD. 

Two  other  commenters  request  that 
the  proposed  repetitive  leak  check 
interval  of  1,500  hours  for  Kaiser  valves 
having  part  niunber  2651-329  series,  be 
increased  to  4,500  hours.  These 
commenters  state  that  the  longer 
interval  has  been  proposed  for  this  same 
valve  in  another  proposed  AD  that  is 
applicable  to  Boeing  Model  737  series 
airplanes  (reference  Docket  No.  95-NM- 
111-AD). 

The  FAA  concurs  with  these 
commenters'  request,  since  this  valve 
previously  was  foimd  to  be  acceptable 
for  a  4,500-hour  leak  check  interval. 
Paragraph  (a)(1)  of  this  final  rule  has 
been  revised  accordingly. 

Request  to  Increase  Leak  Check 
Interval  for  Certain  Pneudraulics 
Valves 

One  commenter  requests  that  the 
proposed  leak  check  interval  of  1,000 
hours  for  Pneudraulics  valves  having 
part  number  9527,  be  increased  to  2,000 
hours.  The  commenter  states  that,  to 
date,  it  has  actamiulated  over  580,000 
flight  hours  using  this  Pneudraulics 
valve  on  its  fleet  of  airplanes,  and  there 
have  been  only  two  cases  of  leaking 
reported.  In  both  cases,  the  valves  were 
inspected  and  found  to  be  serviceable 
without  repair.  This  in-service 
experience  should  justify  a  longer 
repetitive  check  interval. 

The  FAA  does  not  concur,  since 
insufficient  data  were  submitted  to 
support  a  longer  inspection  interval. 
Paragraph  (g)  of  the  final  rule  provides 
guidance  as  to  the  specific  type  of  data 
needed  to  justify  extensions  to  the  leak 
check  intervals  set  forth  in  this  AD. 


Request  to  ReviM  Procedure  for  Dump 
Valve  Leak  Check 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  change  the 
procedure  for  conducting  a  dump  valve 
leak  check  so  that  less  fluid  can  be  used. 
This  commenter  points  out  that  NOTE 
2  of  the  proposal  states  that  this  leak 
check  is  to  be  accomplished  with  water/ 
rinsing  fluid  to  a  level  at  least  4  inches 
above  the  flapper  in  the  bowl.  However, 
the  commenter  notes  that  this  is  2 
inches  more  fluid  than  is  needed  for 
similar  leak  checks  of  Boeing  Model  727 
series  airplanes  required  by  AD  94-23- 
10  [amendment  39-9073  (59  FR  59124, 
November  16, 1994)].  The  commenter 
maintains  that  the  same  level  of  fluid 
should  be  used  so  that  all  leak  checks 
are  standardized  for  all  airplanes. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  procedure  to 
fill  the  toilet  bowl  to  4  inches  above  the 
flapper  (approximately  '^  full)  is  also 
meant  to  check  the  tank  and  the  rinse 
line  check  valves.  The  FAA  finds  that 
performing  the  test  using  less  fluid  does 
not  do  as  complete  and  adequate  a  job 
as  is  necessary  to  meet  the  intent  of  this 
AD. 

Request  for  Clarification  of  Leak  Check 
Procedures 

One  commenter  considers  that 
proposed  paragraphs  (a)(2)(i)  and 
(a)(2)(ii)  contindict  each  other.  The 
former  paragraph  would  require  that 
both  the  inner  door/closiue  device  and 
the  outer  cap/door  must  be  leak 
checked;  while  the  latter  paragraph 
states  that,  in  lieu  of  pressure  testing, 
the  outer  seal  and  seal  surface  may  be 
visually  inspected  for  damage  on  service 
panel  valves  that  have  an  inner  seal. 
The  commenter  states  that,  to  leak  check 
the  outer  cap,  maintenance  personnel 
will  have  to  remove  the  inner  seal,  thus 
ruining  the  seal  in  the  process,  and 
there  is  no  guarantee  that  the  tests 
would  be  performed  in  a  particular 
sequence  to  avoid  this.  The  commenter 
contends  that  a  leak  check  on  the  outer 
seal  would  negate  the  test  on  the  inner 
seal,  and  that  only  a  visual  inspection 
of  the  outer  seal  is  necessary. 

The  FAA  does  not  concur  with  the 
commenters  statement  that  the  two 
paragraphs  contradict  each  other. 
Paragraph  (a)(2)(i)  calls  for  a  leak  check 
of  each  closiire  device.  For  certain  types 
of  service  panel  valves,  paragraph 
(a)(2)(ii)  merely  provides  an  alternative 
to  that  leak  check,  since  it  states  that  an 
inspection  of  the  seal  may  be  performed 
in  lieu  of  the  leak  check;  that  paragraph 
does  not  require  that  both  actions  be 
performed. 


I  far  Prooedui-e*  far  ffmliMmii^ 
Leak  Check  of  Lavatory  Vent  Systen 

One  commenter  requests  that 
proposed  paragraph  (e).  which  would 
require  a  leak  check  of  the  lavatoy  vent 
system,  be  revised  to  include 
procedures  for  how  these  leak  checks 
are  to  be  performed. 

The  FAA  concurs  that  inclusion  of 
such  procedures  is  necessary.  NOTE  2 
has  been  revised  to  add  this 
information,  and  a  new  NOTE  7  has 
been  included,  which  also  contains 
these  procedures.  ^. 

Request  to  Delete  Alternative  Visual 
InqMctions 

One  commenter  requests  that  the 
proposal  be  revised  to  delete  the 
alternative  that  would  allow  operators 
only  to  visually  inspect  the  cover  (outer) 
seal  of  lavatory  drain  valves  for  wear  or 
damage,  rather  than  to  leak  check  them. 
This  commenter  considers  it  important 
that  leak  testing  of  the  drain  valves 
should  be  performed  both  on  the 
internal  portions  of  the  valve  and  on  the 
cap  portions  of  the  valve  as  well.  This 
commenter  states  that  one  of  the 
primary  emphases  of  addressing  the 
problems  of  blue  ice  has  been  the  need 
for  a  dual  sealing  valve;  by  using  a  dual 
sealing  valve,  the  reliability  of  a  drain 
valve  is  doubled,  and  the  potential  for 
blue  ice  incidents  is  significantly 
reduced.  However,  if  the  FAA  would 
permit  only  a  visual  inspection  of  the 
outer  seal,  rather  than  an  actual  leak 
test,  the  benefit  of  the  dual  sealing  valve 
is  lost  and  safety  is  compromised 
because  "the  potential  for  a  failure 
through  the  outer  seal  that  has  not  been 
tested  rises  exponentially  as  it  is  not 
being  tested."  The  commenter  considers 
that  the  only  reason  for  allowing  the 
visual  inspection  (rather  than  a  leak 
test)  is  to  provide  a  cost  savings  to  the 
airlines. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  delete  the 
provision  for  the  alternative  procedure. 
The  maintenance  procedures  required 
by  this  final  rule,  as  well  as  the  intervals 
at  which  maintenance  is  required,  were 
developed  in  consideration  of  the 
design  and  known  service  experience  of 
the  many  designs  used  in  lavatory 
systems.  The  alternative  procedure  for 
the  visual  inspection  is  allowed  based 
on  the  fact  that  some  valves  have  an 
inner  seal  that  is  closed  when  the  outer 
cap  is  closed;  for  this  type  of  valve, 
leakage  from  the  outer  cap  could  only  be 
checked  if  the  inner  seal  were  removed 
since,  when  the  inner  seal  is  correctly 
in  place,  it  will  prevent  any  fluid  from 
reaching  the  outer  cap  seal.  It  is  for  this 
type  of  valve  that  the  AD  provides  the 
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alternative  to  allow  operators  to  inspect 
the  seal  and  seal  surface  of  the  outer  cap 
seal  in  lieu  of  performing  a  leak  check 
of  the  outer  seal.  The  FAA's  ultimate 
determination  with  regard  to  this 
provision  was  not  made  to  provide  a 
cost  savings  to  airlines  (as  suggested  by 
the  commenter).  but  to  allow  procedures 
to  be  accomplished  that  will  provide  an 
acceptable  level  of  safety. 

Request  to  Increase  Leak  Checks  at 
Flush/FiU  Port 

One  commenter  considers  that  an 
upstream  device  with  positive  shut-off 
and  anti-siphon  features  would 
eliminate  tne  "blue  ice"  that  occurs  at 
the  flush/fill  port.  The  commenter 
considers  that,  until  such  time  as  a  new 
device  can  be  tested  and  approved,  the 
leak  checks  and  inspections  of  that  port 
should  be  increased.  As  further- 
indication  of  a  need  for  more 
inspections,  the  commenter  states  that 
the  currently  installed  flush/fill  caps 
and  lever  lock  cap  can  be  damaged  or 
removed  by  maintenance  personnel: 
additional  inspections  would  ensure 
that  these  discrepancies  are  identified 
and  corrected  in  a  timely  manner. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA 
considers  that  action  is  necessary  at  this 
time  to  improve  leakage  conditions  at 
the  flush/011  port.  The  lever  lock  cap 
required  by  this  AO  action  will 
contribute  to  this  goal  by  being  less 
likely  to  be  left  unclosed,  more  difRcult 
to  remove,  and  less  prone  to  falling  off, 
than  the  conventional  turn  cap.  While 
other  suitable  devices  currently  may  be 
under  development,  the  FAA  finds  no 
justiHcation  for  delaying  this  AD  action 
while  waiting  for  their  availability. 
However,  as  those  devices  become 
available,  the  FAA  may  consider 
requests  for  the  use  of  them  as 
alternative  methods  of  compliance, 
under  the  provisions  of  paragraph  (g)  of 
this  final  rule.  As  for  the  inspections 
intervals,  the  FA/\  developed  them 
based  on  the  best  data  obtainable  to 
date:  however,  if  blue  ice  originating 
from  this  leak  path  becomes 
increasingly  problematic,  the  FAA  may 
consider  further  rulemaking  to  adjust 
the  inspection  interval  as  appropriate. 

Request  to  Require  Same  Maintenance 
Pro-am  for  All  Operators 

One  commenter  requests  that  any 
future  extensions  of  leak  check  intervals 
should  be  based  on  performance  of  the 
hardware  involved,  not  on  the 
performance  of  an  individual  operator's 
maintenance  program.  This  commenter 
requests  that  the  FAA  consider 
requiring  the  same  maintenance 
program  (relative  to  the  leak  checks)  for 


all  operators:  an  individual  maintenance 
program  should  not  influence  the  leak 
check  extensions  that  the  FAA  gives  to 
any  particular  valve.  While  it  is 
important  to  have  a  proper  maintenance 
program  to  ensure  reliability  of  the 
aircraft  and  the  lavatory  system,  the 
commenter  considers  it  more  important 
to  realize  that  a  quality  valve  (regardless 
of  the  maintenance  program)  is  what 
increases  reliability — not  the 
"maintenance  program"  itself.  A  quality 
valve  is  not  affected  by  the  service 
personnel.  The  best  of  maintenance 
programs  can  be  compromised  for  any 
number  of  reasons  due  to  necessary 
human  involvement;  however, 
hardware,  if  properly  designed  has  a 
built-in  safe  integrity. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA 
considers  that  hardware  design  and 
maintenance  are  both  factors  in  the 
effective  prevention  of  leakage  at  the 
lavatory  service  panel.  This  AO  has 
been  structured  to  give  "credit"  for  both 
of  these  factors  in  determining 
appropriate  leak  check  intervals. 
Although  the  FAA  could  require  the 
same  maintenance  program  of  all 
airlines,  it  recognizes  that  varying 
aspects  of  each  airlines'  operational 
environment  and  the  human  factors 
associated  with  maintenance  procedures 
means  that  equal  results  for  all  airlines 
would  not  necessarily  result.  This  AD 
allows  airlines  who  have  proven, 
effective  maintenance  programs  to 
obtain  "credit"  (i.e.,  in  the  form  of 
increased  leak  check  intervals)  for  their 
programs. 

Request  to  Require  Leak  Checks  of  All 
Outer  Cap/Door  Seals 

One  commenter  requests  that  the 
proposal  be  revised  to  reauire  that  all 
seals  that  could  potentially  come  into 
contact  with  the  effluent  that  causes 
blue  ice  be  leak  tested.  The  commenter 
points  specifically  to  proposed 
paragraph  (b)(2)(iii),  which  states  that,  if 
an  operator  uses  "donut"  -type  valves, 
both  the  donut  and  the  outer  cap/door 
seal  must  be  leak  checked.  Other 
provisions  of  the  proposed  rule, 
however,  would  require  only  a  visual 
inspection  of  the  outer  cap/door  seel  on 
other  types  of  valves.  This  commenter 
states  that  it  is  not  in  the  best  interest 
of  eliminating  blue  ice  not  to  leak  check 
every  seal. 

The  FAA  acknowledges  this 
commenter's  concern,  and  does  not 
disagree  with  the  suggestion  that  testing 
every  seal  could  lower  the  possibility  of 
the  formation  of  blue  ice.  It  is  obvious 
that  more  testing,  either  by  testing  of 
every  seal  or  by  increasing  the 
frequency  of  tests,  theoretically  could 


reduce  the  potential  for  blue  ice  to 
occur.  However,  in  this  AD,  the  FAA 
has  attempted  to  establish  a  reasonable 
test  program  for  each  configuration  of 
valve,  in  consideration  of  the  imique 
design  of  the  individual  valve 
assemblies  and  the  service  history  data 
relative  to  each  valve:  The  FAA  has 
determined  that  the  program  set  forth  in 
this  AD  will  achieve  an  acceptable  level 
of  safety  with  regard  to  the  problems 
associated  with  blue  ice. 

Request  to  Require  that  "Donut" 
Assiemblies  Be  Removed  from  Service 

One  commenter  requests  that  the 
proposal  be  revised  to  require  that  all 
"donut"-type  valve  assemblies  be 
removed  from  service.  This  OMnmenter 
contends  that  this  type  of  valve  has  a 
long  history  of  poor  performance,  and  it 
is  commonplace  for  the  "donut" 
component  of  the  valve  not  to  be 
installed  (missing),  thereby  rendering 
the  valve  inoperative.  The  commenter 
states  that  during  ground  service,  the 
donut  component  sometimes  washes 
into  the  lavatory  service  cart  and  is  not 
replaced  into  the  lavatory  drain  panel 
vaJve  until  the  next  insptection.  'The 
commenter  maintains  that  blue  ice  will 
continue  to  fall  if  "this  archaic  approach 
to  valve  technology  continues  to  be 
used." 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA 
acknowledges  that  the  "donut"  design  is 
neither  the  latest  in  technology 
standards  nor  the  most  effective  valve 
assembly.  However,  based  on  the  best 
data  obtainable  to  date,  the  FAA  has 
determined  that  a  leak  check  of 
"donut"-type  valve  assemblies  at 
intervals  of  200  flight  hours  will  ensure 
that  the  valve  is  monitored  adequately 
to  provide  an  acceptable  level  of  safety. 
[This  leak  check  requirement  is  stated  in 
paragraph  (a)(4)  of  the  final  rule.)  The 
FAA  is  continuing  to  review  the  on- 
going service  history  of  these  valves, 
and  may  consider  further  rulemaldng  to 
require  their  removal  from  service  if 
future  data  justify  such  an  action. 

Request  to  Require  Standard 
Nomenclature  for  Primary  vs. 
Secondary  Seals 

One  commenter  requests  that  the  FAA 
require  all  valve  manufacturers  to  use 
standard  nomenclature  for  primary  and 
secondary  seals.  This  commenter  asserts 
that  the  first  seal  that  the  effluent  conies 
in  contact  with  should  be  referred  to  as 
the  "primary"  seal;  the  cover  seal 
should  be  referred  to  as  the  "secondary" 
seal.  This  commenter  states  that  certain 
valve  manufacturers  have  begun  to  call 
the  cover  seal  on  their  valves  "primary" 
seals.  This  can  create  problems,  since 
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paragraph  (b)(2)(i)(B)  of  the  proposal 
would  require  that  the  outer  cap/door 
seal  is  only  visually  inspected  and,  thus, 
the  "primary"  seal  on  this 
manufacturer's  assemblies  is  never 
pressure  tested.  The  commenter 
maintains  that  the  FAA  should  not 
allow  the  primary  seal  to  go  untested. 

The  FAA  acknowledges  this 
commenter's  concerns,  but  finds  that  no 
change  to  the  AD  is  necessary.  The  FAA 
does  not  control  the  nomenclature  that 
manufacturers  choose  to  identify  seals 
in  their  valye  assemblies;  further,  the 
FAA  does  not  consider  it  appropriate 
that  what  a  manufacturer  chooses  to  call 
a  seal  should  be  used  to  determine  the 
actions  required  by  this  AD.  The  FAA 
finds  that  the  wording  used  in  the 
requirement  for  the  visual  inspection  is 
very  specific  as  to  which  component  of 
the  valve  assembly  is  to  be  inspected 
(the  service  panel  drain  valve  outer  cap/ 
door  seal  and  the  inner  seal  if  the  valve 
has  an  inner  door/closure  device  with  a 
second  positive  seal).  The  requirement 
deliberately  does  not  contain  the  words 
"primary"  or  "secondary"  in  referring  to 
seals,  since  those  terms  are  not  sp>ecific 
and.  as  the  commenter  points  out.  are 
used  differently  by  different 
manufacturers. 

Request  to  Revise  Data  Collection 
Guidance 

One  commenter  requests  that  the  data 
collection  guidance  iterated  in  proposed 
paragraph  (c)  be  revised.  Specifically, 
the  commenter  asks  that  language 
contained  in  proposed  paragraph  (c)(8) 
that  refers  to  removal  of  debris  done  as 
part  of  maintenance  be  modified  to 
reflect  more  specifically  what  occurs 
during  normal  ground  servicing.  The 
commenter  states  that  normally  the  only 
debris  that  is  removed  during  groimd 
servicing  is  what  could  be  called 
"major"  blockage  items;  simple  things, 
such  as  toilet  paper  or  other  minor 
debris,  are  left  in  place  as  part  of  normal 
groimd  maintenance.  In  li^t  of  this,  the 
tested  condition  bom  which  data  is 
gathered  should  represent  the  condition 
that  the  system  would  be  in  during 
normal  operations.  The  commenter 
requests  that  paragraph  (c)(8)  be 
changed  to  specify  tlds. 

The  FAA  concurs.  The  commenter's 
suggested  revision  will  provide  useful 
clarification  of  the  intent  of  the 
requirement.  Paragraph  (c)(8)  of  the 
final  rule  has  been  revised  to  specify 
that  only  major  blockages  should  be 
removed  prior  to  a  leak  check  test,  and 
that  minor  debris  removal  that  is  not 
commonly  removed  during  normal 
ground  maintenance  check  should  not 
be  removed  prior  to  the  leak  check. 


Request  Not  to  Consider  Test  DaU  with 
Drain  Valves  Below  Ball  Valves 

One  commenter  requests  that 
proposed  paragraph  (c)  be  revised  to 
specify  that  test  data  on  a  panel  valve 
that  is  below  a  ball  valve  is  not  valid 
data,  and  that  such  data  should  not  be 
included  in  any  test  data  submitted  to 
the  FAA  for  purposes  of  requesting  an 
increase  in  a  leak  check  intMval  for  any 
valve.  This  commenter  states  that  a 
panel  valve  below  a  ball  valve  would 
not  be  subject  to  the  same  operational 
requirements  as  a  panel  valve  without  a 
ball  valve  ahead  of  it  in  the  drain  line, 
as  the  highly  reliable  ball  valve  would 
always  be  stopping  any  leaks. 

The  FAA  conciirs.  A  panel  valve 
installation  with  a  ball  valve  is  not 
subject  to  the  same  operating 
environment  as  an  panel  valve 
installation  without ahall  valve. 
Therefore,  any  data  collected  on  the 
former  type  of  valve  installation  would 
not  be  valid  as  justification  for  an 
extended  leak  check  interval  for  the 
latter  type  of  valve  installation.  To 
clarify  this,  the  FAA  has  revised  NOTE 
9  of  the  final  rule  (which  addressed 
collecting  data  for  leak  check  intervals) 
to  include  information  indicating  that 
the  configuration  of  the  entire  drain 
system  on  the  airplanes  used  in 
evaluating  a  drain  valve  leak  check 
interval  should  be  defined.  This  way,  if 
can  be  assured  that  the  data  submittmi 
is  representative  of  the  applications 
where  the  drain  valve  will  be  used. 

Conclusion  • 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden, 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  2,097  Model 
DC-9  and  DC-9-80  series  airplanes  and 
Model  MD-A8  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1.191  airplanes  of  U.S. 
registry  and  47  U.S.  operators,  will  be 
a^BCted  by  this  AD. 

1.  Leak  checks.  It  will  take 
approximately  4  work  hours  per 
airplane  favatory  drain  to  accomplish 
each  leak  check,  at  an  average  labor  cost 
of  $60  per  woric  hour.  There  normally 
are  2  drains  per  airplane.  Depending 
upon  the  type  of  valves  installed  and 
the  flight  utilization  rate  of  the  airplane, 
an  airplane  subject  to  this  AD  could  be 


required  to  be  inspected  as  few  as  2 
times  per  year  or  as  many  as  15  times 
per  year.  Based  on  these  figures,  the  cost 
impect  of  the  leak  check  requirement  on 
U.S.  operators  %vill  be  between  S960  and 
$7,200  per  airplane  per  year. 

2.  Inspections.  Should  an  operator 
elect  to  perform  the  inspection  of  the 
service  panel  drain  valve  cap/door  seal 
and  seal  mating  surface,  the  inspection 
wrill  take  approximately  1  work  hour  to 
accomplish,  at  an  average  labor  cost  of 
$60  per  work  hour.  Depending  upon  the 
type  of  valves  installed  and  the  flight 
utilization  rate  of  the  airplane,  an 
airplane  subject  to  this  AD  could  be 
required  to  be  inspected  as  few  as  2 
times  per  year  or  as  many  as  15  times 
per  year.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  rwjuirement  on 
U.S.  operators  will  be  between  $120  and 
$1,800  p>er  airplane  per  year. 

3.  Installation  of  cap  on  flush/fill  line. 
The  proposed  installation  will  take 
approximately  2  work  hours  to 
accomplish,  at  an  average  labor  cost  of 
$60  per  work  hour.  The  cost  of  required 
parts  is  estimated  to  be  $275  per  flush/ 
fill  line.  There  are  normally  3  flush/fill 
lines  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
installation  requirement  on  U.S. 
operators  Will  be  $1,411,335,  or  $1,185 
per  airplane. 

4.  Installation  of  lavatory  vent  system 
replacement/modification.  The  portion 
of  this  installation  that  entails 
modification  of  the  toilet  assembly  Mill 
require  between  2  and  4  work  hours  per 
airplane  to  accomplish,  depending  on 
the  brand  of  toilet  involved.  The  average 
labor  cost  is  estimated  to  be  $60  per 
woric  hour.  The  cost  of  required  parts  is 
estimated  to  be  between  $83  and  $2,121 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  this  portion  of  the 
required  installation  on  U.S.  operators 
will  be  between  $203  and  $2,361  per 
airplane. 

'The  portion  of  this  installation  that 
entails  modification  of  lavatory  vent 
lines  will  require  between  IS  and  52 
work  hours  per  airplane  to  accompUsh. 
depending  upon  the  configuration  of  the 
airplane,  if  certain  other  modifications 
have  already  been  accomplished,  and 
the  modification  option  selected.  The 
average  labor  cost  is  estimated  to  be  $60 
per  work  hour.  The  cost  of  required 
parts  is  estimated  to  be  between  $600 
and  $13,000  per  airplane.  Based  on 
these  figures,  the  cost  impact  of  this 
portion  of  the  required  installation  on 
U.S.  operators  will  be  between  $1,500 
and  $16,120  per  airplane. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  in  this 
discussion  as  if  the  actions  required  by 
this  AD  were  to  be  conducted  as  "stand 
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alone"  actions.  However,  in  actual 
practice,  these  actions  could  be 
accomplished  coinddentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
"additional"  work  hours  will  be 
minimal  in  many  instances. 
Additionally,  any  costs  associated  with 
special  airplane  scheduling  should  be 
minimal. 

In  addition  to  the  costs  discussed 
above,  for  those  operators  who  elect  to 
comply  with  proposed  paragraph  (b)  of 
this  AD  action,  the  FAA  estimates  that 
it  will  take  approximately  40  work 
hours  per  operator  to  incorporate  the 
lavatory  drain  system  leak  check 
procedures  into  the  maintenance 
programs,  at  an  average  labor  cost  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  maintenance 
revision  requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,400  per 
operator. 

The  "cost  impact"  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES.    , 

Lilt  of  Subiecti  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoptiofi  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator., the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.1 3    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-ZZ-IO    McOonneU  Douglas:  Amendment 
39-9798.  Docket  9&-NM-214-AD. 

Applicability:  All  Model  DC-9-10,  -20. 
-30,  -40.  and  -50  series  airplanes;  Model 
DC-9-81  (MD-61).  DC-9-82  (MD-82).  DC- 
9-«3  (MD-S3),  and  DC-9-«7  (MI>-87)  series 
airplanes;  and  Model  MD-S8  airplanes; 
equipped  with  a  lavatory  drainage  system; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  damage,  airframe 
damage,  andJat  hazard  to  persons  or  property 
on  the  ground  as  a  result  of  "blue  ice"  that 
has  formed  from  leakage  of  the  lavatoiy  drain 
system  and  dislodged  frx>m  the  airplane, 
accomplish  the  following: 

Note  2:  The  leak  checks  of  the  toilet  dump 
valve,  flush/fill  line,  and  lavatory  vent  j, 

system  that  are  required  by  this  AD  may  be 
performed  by  filling  the  toilet  tank  with 
water/rinsing  fluid  to  a  level  at  least  4  inches 
above  the  flapper  in  the  bowl,  and  checking 
for  leakage  after  a  period  of  5  minutes. 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD,  accomplish  the  applicable 
procedures  specified  in  paragraphs  (a)(l], 
(a)(2),  (a)(3).  (a)(4).  (a)(5).  and  (a)(6)  of  this 
AD.  If  the  individual  waste  drain  system 
panel  incorporates  more  than  one  type  of 
valve,  the  inspection  interval  that  applies  to 
that  panel  is  determined  by  the  component 
with  the  longest  inspection  interval  allowed. 
Each  of  the  components  must  be  inspected  or 
tested  at  that  time  at  each  service  panel 
location. 

(1)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed.  Kaiser 
Electroprecisioii  part  number  series  2651- 
329:  Within  4,500  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  4,500  flight  hours, 
accomplish  the  procedures  specified  in 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this  AD: 

(i)  Conduct  a  leak  check  of  the  dump  valve 
(in-tank  valve  that  is  spring  loaded  closed 
and  operable  by  a  T-handle  at  the  service 
panel),  and  the  in-line  drain  valve.  The  in- 
line drain  valve  leak  check  must  be 
perfonned  with  a  minimum  of  3  pounds  per 
square  inch  difiierential  pressure  (PSID) 
applied  across  the  valve. 

(ii)  Visually  inspect  the  service  panel  drain 
valve  outer  cap  seal  and  the  inner  seal  (if  the 
valve  has  an  inner  door/closure  device  with 
a  second  positive  seal),  and  the  seal  mating 
surfaces,  for  wear  or  damage  that  may  allow 
leakage. 

(2)  Within  1,000  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  1,000  flight  hours, 
accomplish  the  applicable  procedures 
specified  in  paragraphs  (a)(2)(i)  and  (a)(2)(ii) 
of  this  AD  for  each  lavatory  drain  system 
with  a  service  panel  drain  valve  installed  that 
is  listed  in  Table  1,  below: 


Table  i.— Valves  Requiring  Leak  Checks  at  1,(XX)— Fught  Hour  Intervals 


Manufacturer 

Part  No. 

Serial  No. 

^Kftur  Aflrn  DM/tf^AA 

10101000C-A  (or  Ngher  dash  number) 

AH  serial  numbers. 

Shaw  Aero  Devices  - - 

Shaw  Aero  Devices  

10101000B-A  (or  higher  dash  number) 

1 01 01 B-677-1  — ".. 

1 01 01 B-677-2 „ 

331  series            

All  serial  numbers. 
AN  serial  numbers. 

Shaw  Aero  Devices  

AN  serial  numbers. 

Shaw  Aero  Devices  

Shaw  Aero  Devices  ». 

PrwH  tfiraiilini 

AH  serial  numbers. 

332  series          • —•••«• • -• -• 

AH  serial  numbers. 

9527  series  - 

AH  serial  numbers. 
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(i)  Conduct  a  leak  check  of  the  dump  valve 
and  the  service  panel  drain  valve.  The 
service  panel  drain  valve  leak  check  must  be 
perfonned  with  a  minimum  of  3  PSID 
applied  across  the  valve.  Both  the  inner  door/ 
closure  device  and  the  outer  cap/door  must 
be  leak  checked. 

(ii)  For  service  panel  valves  that  have  an 
inner  seal:  In  lieu  of  pressure  testing,  the 
outer  cap  seal  and  seal  surface  maybe 
visually  inspected  for  damage  or  wear. 

(3)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  in^led,  Shaw 
Aero  Devices  part  number  series  lOlOlOOOC 
[except  as  specified  in  paragraph  (a)(2)  of  this 
ADl,  or  Shaw  Aero  Devices  part  number 
10101000B  [except  as  specified  in  paragraph 
(a)(2)  of  this  AD}:  Within  600  flight  hours 
after  the  eCbctive  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  600  flight 
hours,  accomplish  the  procedures  specified 
in  paragraphs  (a)(3)(i)  and  (a)(3)(ii)  of  this 
AD,  on  each: 

(i)  Conduct  a  leak  check  of  the  dump  valve 
and  the  service  panel  drain  valve.  The 
service  panel  drain  valve  leak  check  must  be 
perfonned  with  a  minimum  of  3  PSID 
applied  across  the  valve.  Both  the  inner  door/ 
closure  device  and  the  outer  cap/door  must 
be  leak  checked. 

(ii)  For  service  panel  valves  that  have  an 
inner  seal:  In  lieu  of  pressure  testing,  the 
outer  cap  seal  and  seal  sivfece  maybe 
visually  inspected  for  damage  or  wear. 

(4)  For  other  lavatoiy  drain  systems  not 
addressed  in  paragraph  (a)(1),  (a)(2),  or  (a)(3) 
of  this  AD:  Within  200  flight  houra  after  the 
eflisctive  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  200  flight  hours, 
accomplish  the  procedures  specified  in 
paragraphs  (a)(4)(i)  and  (a)(4)(ii)  of  this  AD: 

(i)  Conduct  a  leak  check  of  the  dump  valve 
and  the  service  panel  drain  valve.  The 
service  panel  drain  valve  leak  check  must  be 
performed  Mrith  a  minimum  of  3  PSID 
applied  across  the  valve.  Both  the  inner  door/ 
closure  device  and  the  outer  cap/door  must 
be  leak  checked. 

(ii)  For  service  panel  valves  that  have  an 
inner  seal:  In  lieu  of  pressure  testing,  the 
outer  cap  seal  and  seal  surface  may  be 
visually  inspected  for  damage  or  wear. 

(5)  For  flush/fill  lines:  Within  5,000  flight 
hours  after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  5,000 
flight  hours,  accomplish  the  procedures 
specified  in  either  paragraph  (a)(SMi)  or 
(a)(5)(ii)  of  this  AD,  as  appropriate  for  the 
airplane's  flush/fill  line  installation: 

(i)  For  airplanes  equipped  with  a  flush/fill 
line  cap,  accomplish  either  paragraph 
(a)(5Hi)(A)or(a)(5)(i)(B): 

(A)  Conduct  a  leak  check  of  the  flush/fill 
line  cap.  This  leak  check  must  be  made  with 
a  minimum  of  3  PSID  applied  across  the  cap. 
Or 


(B)  Replace  the  seals  on  the  toilet  tank  anti- 
siphon  (check)  valve  and  in  the  fliuh/fill  line 
cap.  Additionally,  perform  a  leak  check  of 
the  toilet  tank  anti-siphon  (check)  valve  with 
a  minimum  of  3  PSID  across  the  valve  after 
changing  the  seals. 

(ii)  For  airplanes  equipped  with  a  check 
valve  vacuum  breaker.  Monogram  part 
number  4803-86  series:  Replace  the  O-rings/ 
seals  in  the  valve  and  test  tne  check  valve 
and  vacuum  breaker  sections  of  the  valve  for 
proper  operation,  in  accordance  with  the 
manufacturer's  component  maintenance/ 
overhaul  manual. 

(6)  As  a  result  of  the  leak  checks  and 
inspections  required  by  this  paragraph,  or  if 
evidence  of  leakage  is  found  at  any  other 
time,  accomplish  the  requirements  of  either 
paragraph  (a)(6)(i),  (a)(6)(ii)  or  (a)(6)(iii)  as 
applicable: 

(i)  If  a  leak  is  discovered,  prior  to  further 
flight,  repair  the  leak.  Prior  to  iiuther  flight 
after  repair,  perfonn  the  leak  test 
Additionally,  prira  to  returning  the  airplane 
to  service,  clean  the  surfaces  adjacent  to 
where  the  leak^e  occurred  to  clear  them  of 
any  horizontal  fluid  residue  streaks;  such 
cleaning  must  be  to  the  extent  that  any  future 
appearance  of  a  horizontal  fluid  residue 
streak  will  be  taken  to  mean  that  the  system 
is  leaking  again. 

Note  3:  For  purposes  of  thb  AD,  "leakage" 
is  defined  as  any  visible  leakage  observed 
during  a  leak  test;  the  presence  of  ice  in  the 
service  panel;  or  horizontal  fluid  residue 
streaks  or  ice  trails  originating  at  the  service 
panel.  The  fluid  residue  is  usually,  but  not 
necessarily,  blue  in  color. 

(ii)  If  any  worn  or  damaged  seal  is  found, 
or  if  any  damaged  seal  mating  surfece  is 
found,  prior  to  further  flight,  repair  or  replace 
it  in  accordance  with  the  valve 
manufecturar's  maintenance  manual. 

(iii)  In  lieu  of  performing  the  requirements 
of  paragraph  (aM6)(i)  or  (a)(6)(ii):  Prior  to 
further  flight,  drain  the  affected  lavatory 
system  and  placard  the  lavatory  inoperative 
until  repairs  can  be  accomplished. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Within  180  days 
after  the  effective  date  of  this  AD,  revise  the 
FAA-approved  maintenance  program  to 
include  the  requiremests  specified  in 
paragraphs  (b)(1),  (b)(2),  (b)(3),  (b)(4),  (b)(5), 
(b)(6),  and  (b)(7)  of  this  AD: 

(1)  Replace  the  valve  seals  in  accordance 
with  the  applicable  schedule  specified  in 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this  AD. 
Any  revision  to  this  replacement  schedule 
must  be  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

(i)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  2651- 


329:  Replace  the  seals  within  5,000  flight 
hours  after  revision  of  the  maintenance 
program  in  accordance  with  par^raph  (b)  of 
this  AD,  and  thereafter  at  intervals  not  to 
exceed  52  months. 

(ii)  For  each  lavatory  drain  system  that  has 
any  other  type  of  drain  valve:  Replace  the 
seals  within  5,000  flight  hours  after  rwision 
of  the  maintenance  program  in  accordance 
with  paragraph  (b)  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  18  months. 

(2)  Conduct  periodic  leak  checks  of  the 
lavatoiy  drain  systems  in  accordance  with 
the  applicable  schedule  specified  in 
paragraphs  (b)(2)(i),  (b)(2)(ii),  (b)(2Kiii).  and 
(b)(2)(iv)  of  this  AD.  If  the  individual  waste 
drain  system  incorporates  more  than  one 
type  of  valve,  the  interval  that  applies  to  that 
system  is  determined  by  the  component  with 
the  lc»igest  inspection  interval  allowed.  Each 
of  the  components  in  that  system  must  be 
inspected/tested  at  that  time.  Any  revision  to 
this  leak  check  schedule  must  be  approved 
by  the  Manager,  Los  Angeles  ACO,  FAA, 
Transport  Airplane  Directwate. 

(i)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve,  Kaiser 
Electroprecision  part  number  series  2651- 
329:  Within  5,000  flight  hours  after  revision 
of  the  maintenance  program  in  accordance 
with  paragraph  (b)  of  this  AD.  and  thereafter 
at  intervals  not  to  exceed  24  months  or  5,000 
flight  hours,  whichever  occurs  later, 
accomplish  the  procedures  specified  in 
paragraphs  (b)(2)(i)(A)  and  (b){2)(i)(B)  of  this 
AD: 

(A)  Conduct  a  leak  check  of  the  dump 
valve  (in-tank  valve  that  is  spring  loaded 
closed  and  operable  by  a  T-handle  at  the 
service  panel)  and  the  in-line  drain  valve. 
The  in-line  drain  valve  leak  check  must  be 
performed  with  a  minimum  of  3  PSID 
applied  across  the  valve. 

(B)  Visually  inspect  the  service  panel  drain 
valve  outer  cap/door  seal  and  the  inner  seal 
(if  the  valve  has  an  inner  door/closure  device 
with  a  second  positive  seal)  and  seal  mating 
surfece  for  wear  or  damage  that  may  cause 
leakage.  Any  worn  or  damaged  seal  must  be 
replaced  and  any  damaged  seal  mating 
surfece  must  be  repaired  or  replaced,  prior  to 
further  flight,  in  accordance  with  the  valve 
manufecturer's  maintenance  manual. 

(ii)  Within  1,000  flight  hours  after  revising  ' 
the  maintenance  program  in  accordance  with 
pMragraph  (b)  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  1.000  flight  hours, 
accomplish  the  procedures  specified  in 
paragraphs  (b)(2)(ii)(A)  and  (b)(2)(ii){B)  of 
this  AD  for  each  lavatory  drain  system  that 
has  a  service  panel  drain  valve  installed  that 
is  listed  in  Table  2  of  this  AD: 


Table  2.--Valves  Requiring  Leak  Checks  at  1,000-Flight  Hour  Intervals 


Manufacturer 


Shaw  Aero  Devices 
Shaw  Aero  Devices 
Shaw  Aero  Devices 
Shaw  Aero  Devices 
Pneudrauics  


Part  No. 


10101000C 
1010100DB 

331  series  . 

332  series  .. 
9527  series 


Serial  No. 


AH  serial  nuntiers. 
AH  aerial  numbers. 
AH  serial  numbers. 
All  serial  numbers. 
AN  serial  numbers. 
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(A)  Conduct  leak  chedu  of  the  dump  valve 
and  the  service  panel  drain  valve.  The 
service  panel  drain  valve  leak  check  must  be 
performed  with  a  minimum  of  3  PSID 
applied  across  the  valve.  Only  the  inner 
door/closure  device  of  the  service  panel 
drain  valve  must  be  leak  checked. 

(B)  Visually  inspect  the  service  panel  drain 
valve  outer  cap/door  seal  and  seal  mating 
surface  for  wear  or  damage  that  may  cause 
leakage. 

(iii)  For  each  lavatory  drain  system  that  has 
a  lavatory  drain  system  valve  that 
incorporates  only  an  outer  cap  seal  (i.e.,  uses 
DO  inner  flapper),  or  that  incorporates  an 
inner  seal  that  is  not  an  attached  part  of  the 
valve  (i.e.,  a  "donut"):  Within  200  flight 
hours  after  revising  the  maintenance  program 
in  accordance  with  paragraph  (b)  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  200 
flight  hours,  conduct  leak  checks  of  the 
dump  valve  and  the  service  panel  drain 
valve.  The  service  panel  drain  valve  leak 
check  must  be  p)erformed  with  a  minimum  3 
PSID  applied  across  the  valve.  Both  the 
donut  and  the  outer  cap/door  must  be  leak 
checked. 

(iv)  For  each  lavatory  drain  system  that 
incorporates  any  other  type  of  approved 
valve(s):  Within  400  flight  hours  after 
revising  the  maintenance  program  in 
accordance  with  paragraph  (b)  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  400 
flight  hours,  accomplish  the  procedures 
specified  in  paragraphs  (b)(2)(iv)(A)  and 
{b)(2){iv)(B)ofthisAD: 

(A)  Conduct  leak  checks  of  the  dump  valve 
and  the  service  panel  drain  valve.  The 
service  panel  drain  valve  leak  check  must  be 
performed  with  a  minimum  3  PSID  applied 
across  the  valve.  If  the  service  panel  drain 
valve  has  an  inner  door/closure  device  with 
a  second  positive  seal,  only  the  inner  door 
must  be  leak  checked. 

(B)  If  the  valve  has  an  inner  door/closure 
device  with  a  second  positive  seal:  Visually 
inspect  the  service  panel  drain  valve  outer 
door/cap  seal  and  seal  mating  surface  for 
wear  or  damage  that  may  cause  leakage. 

(3)  For  flush/flll  lines:  Within  5,000  flight 
hours  after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  5,000 
flight  hours,  accomplish  the  procedures 
speciHed  in  either  paragraph  (b)(3)(i)  or 
(b)(3)(ii)  of  this  AD.  as  applicable: 

(i)  For  airplanes  equipped  with  a  flush/fill 
line  cap,  accomplish  either  paragraph 
(b)(3)(i)(A)or(b)(3)(i)(B): 

(A)  Conduct  a  leak  check  of  the  flush/fill 
line  cap.  This  leak  check  must  be  made  with 
a  minimum  of  3  PSID  applied  across  the  cap. 
Or 

(B)  Replace  the  seals  on  the  toilet  tank  anti- 
siphon  (check)  valve  and  the  flush/fill  line 
cap.  Additionally,  perform  a  leak  check  of 
the  toilet  tank  anti-siphon  (check)  valve  with 
a  minimum  of  3  PSID  across  the  valve  after 
changing  the  seals. 

(ii)  For  airplanes  equipped  with  a  check 
valve  vacuum  breaker.  Monogram  part 
number  4803-86  series:  Replace  the  Orings/ 
seals  in  the  valve  and  test  the  check  valve 
and  vacuum  breaker  sections  of  the  valve  for 
proper  operation,  in  accordance  with  the 
manubcturer's  component  maintenance/ 
overhaul  manual. 


(4)  Provide  procsdurvs  for  accompliihing 
visual  inspections  to  detect  leakage  of  the 
lavatory  waste  drain  line  and  lavatory  flush/ 
fill  line,  at  each  waste  service  panel,  to  be 
conducted  by  maintenance  personnel  at 
intervals  not  to  exceed  4  calendar  days  or  45 
flight  hours,  whichever  occurs  later. 

(5)  Provide  prooedures  for  reporting 
leakiwe.  These  procedures  shall  provide  that 
any^ohxontaf  blue  streak"  findings  must  be 
repeated  to  maintenance  and  that,  prior  to 
further  flight,  the  leaking  system  shall  either 
be  repaired,  or  be  drained  and  placarded 
inoperative. 

(i)  For  systems  incorporating  an  in-line 
drain  valve.  Kaiser  Electroprecision  part 
number  series  2651-329:  The  reporting 
procedures  must  include  provisions  for 
reporting  to  maintenance  any  instances  of 
abnormal  operation  of  the  valve  handle  for 
the  in-line  drain  valve,  as  observed  by  service 
personnel  during  normal  servicing. 

(A)  Additionally,  for  these  systems,  these 
provisions  must  include  procedures  for 
either  Prior  to  further  flight,  following  the 
in-line  drain  valve  manumctujer's 
recommended  troubleshooting  procedures 
and  correction  of  the  diacrepancy;  or  prior  to 
further  flight,  draining  the  lavatory  system 
and  placarding  it  inoperative  until  the 
correction  of  tne  discrepancy  can  be 
accomplished. 

(B)  If  the  drain  system  also  includes  an 
additional  service  panel  drain  valve.  Shaw 
Aero  Devices  part  number  lOlOlOOOC-A  (or 
higher  dash  number);  or  Shaw  Aero  Devices 
part  number  ICIOIOOOB-A  (or  higher  dash 
number);  or  Shaw  Aero  Devices  part  number 
10101&-577-1  or  imOlB-577-2;  or 
Pneudraulics  part  number  series  9527: 
Indications  of  abnormal  operation  of  the 
valve  handle  for  the  in-line  drain  valve  need 
not  be  addressed  immediately  if  a  leak  check 
of  the  service  panel  drain  valve  indicates  no 
leakage  or  other  discrepancy.  In  these  cases, 
repair  of  the  in-line  drain  valve  must  be 
accomplished  within  1,000  flight  hours  after 
the  leak  check  of  the  additional  service  panel 
drain  valve. 

(6)  Provide  training  programs  for 
maintenance  and  servicing  personnel  that 
include  information  on  "Blue  Ice 
Awareness"  and  the  hazards  of  "blue  ice." 

(7)  As  a  result  of  the  leak  checks  and 
inspections  required  by  this  paragraph,  or  if 
evidence  of  leakage  is  found  at  any  other 
time,  accomplish  the  requirements  of  either 
paragraph  (b)(7)(i),  (b)(7)(ii)  or  (bK7)(iii).  as 
applicable: 

(i)  If  a  leak  is  discovered,  prior  to  further 
flight,  repair  the  leak.  Prior  to  further  flight 
after  repair,  perform  the  leak  test 
Additionally,  prior  to  returning  the  airplane 
to  service,  clean  the  sur&ces  adjacent  to 
where  the  leakage  occurred  to  clear  them  or 
any  horizontal  fluid  residue  streaks;  such 
cleaning  must  be  to  the  extent  that  any  future 
appearance  of  a  horizontal  fluid  residue 
streak  will  be  taken  to  mean  that  the  system 
is  leaking  again. 

Note  4:  For  purposes  of  this  AD,  "leakage" 
is  defined  as  any  visible  leakage  observed 
during  a  leak  test:  the  presence  of  ice  in  the 
service  panel;  or  horizontal  fluid  residue 
streaks/ice  trails  originating  at  the  service 
panel.  The  fluid  residue  is  usually,  but  not 
necessarily,  blue  in  color. 


(ii)  If  any  worn  or  damaged  seal  is  found, 
or  if  any  damaged  seal  mating  surface  is 
found,  prior  to  further  flight,  repair  or  replace 
it  in  accordance  with  the  valve 
manufacturer's  maintenance  manual. 

(iii)  In  lieu  of  performing  the  requirements 
of  paragraph  (b)(7)(i)  or  (b)(7)(ii):  Prior  to 
fimher  flight,  drain  the  affected  lavatory 
system  and  placard  the  lavatory  inoperative 
until  repairs  can  be  accomplished. 

(c)  For  operators  who  elect  to  comply  with 
paragraph  (b)  of  this  AD:  Any  revision  to  (i.e.. 
extension  of)  the  leak  check  intervals 
required  by  paragraph  (b)  of  this  AD  must  be 
approved  by  the  Manager.  Los  Angeles  AGO, 
FAA.  Transport  Airplane  Directorate. 
Requests  for  such  revisions  must  be 
submitted  to  the  Manager  of  the  Los  Angeles 
AGO  through  the  FAA  Principal  Maintenane» 
Inspector  (PMI).  and  must  include  the 
following  information: 

(1)  The  operator's  name; 

(2)  A  statement  verifying  that  all  known 
cases/indications  of  leakage  or  foiled  leak 
tests  are  included  in  the  submitted  material; 

(3)  The  type  of  valve  (make,  model, 
manufacturer,  vendor  part  number,  and  serial 
number); 

(4)  The  period  of  time  covered  by  the  data; 

(5)  The  current  FAA  leak  check  interval; 

(6)  Whether  or  not  seals  have  been 
replaced  between  the  seal  replacement 
intervals  required  by  this  AD; 

(7)  Whether  or  not  leakage  has  been 
detected  between  leak  check  intervals 
required  by  this  AD.  and  the  reason  for 
leakage  (i.e..  worn  seals,  foreign  materials  on 
sealing  surface,  scratched  or  damaged  sealing 
surface  or  valve,  etc.);  and 

(8)  Whether  or  not  any  leak  check  was 
conducted  without  first  inspecting  or 
cleaning  the  sealing  surfoces,  changing  the 
seals,  or  repairing  the  valve.  [If  such 
activities  have  been  accomplished  prior  to 
conducting  the  periodic  leak  check  that  leak 
check  shall  be  recorded  as  a  "failure"  for 
purposes  of  the  data  required  for  this  request 
sulnaission.  The  exception  to  this  is  the 
normally  scheduled  seal  change  in 
accordance  with  paragraph  (b)(1)  of  this  AD. 
Performing  this  scheduled  seal  change 
immediately  prior  to  a  leak  check  will  not 
cause  that  leak  check  to  be  recorded  as  a 
failure.)  The  leak  check  is  meant  to  be 
performed  with  the  valve  in  the  condition  it 
would  be  in  when  in  normal  service.  Only 
major  blockages  need  be  removed  prior  to  a 
leak  check.  Minor  debris  that  is  not 
commonly  removed  during  normal  ground 
maintenance  should  not  be  removed  prior  to 
the  leak  check. 

Note  S:  Requests  for  approval  of  revised 
leak  check  intervals  may  be  submitted  in  any 
format,  provided  that  the  data  give  the  same 
level  of  detail  specified  in  paragraph  (c)  of 
this  AD. 

Note  6:  For  the  purposes  of  expediting 
resolution  of  requests  for  revisions  to  the  leak 
check  intervals,  the  FAA  suggests  that  the 
requester  sunmiarize  the  raw  data;  group  the 
data  gathered  from  different  airplanes  (of  the 
same  model)  and  drain  systems  with  the 
same  kind  of  valve;  and  provide  a 
recommendation  from  pertinent  industry 
group(s)  and/or  the  manufacturer  specifying 
an  appropriate  revised  leak  check  interval. 
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(d)  For  all  airpkner.  Within  SJOOO  flight 
hours  after  the  effisctive  date  of  diis  AD. 
accranplish  the  raquiraments  of  either 
paragraph  (d)(1)  or  (dKZ)  of  this  AD: 

(1)  Install  a  lever/lock  cap  on  the  flush/fill 
lines  at  each  lavatCHy  service  panel.  The  cap 
must  be  either  an  FAA-approved  lever/lock 
cap,  or  a  cap  installed  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
38-47,  dated  April  17. 1992.  Or 

(2)  Install  a  Monomm  4803-66  series 
check  valve  on  the  flush/fill  lines  for  all 
lavatory  service  panels. 

(e)  For  only  those  airplanes  listed  in 
McDonnell  Douglas  DCr-9  Service  Bulletin 
38-41.  Revision  3,  dated  July  5, 1994: 
Accomplish  the  procedures  specified  in 
paragraphs  (eKD  and  (eK2)  of  this  AD: 

(1)  Conduct  leak  checks  of  the  lavatory 
vent  system  at  the  same  time  as  conducting 
the  leak  checks  of  the  dump  valve  and  flush/ 
fill  line  remiired  by  this  AD.  If  a  leak  is 
discovered,  pricu^  to  further  flight,  accomplish 
the  procedures  specified  in  either  paragraph 
(e)(l)(i).  (eMlMii).  (e)(l)(iu).  or  (e)(lKiv)  of^ 
this  AD: 

Note  7:  The  leak  check  of  the  lavatory  vent 
system  should  be  performed  vrith  a  minimnin 
of  3  pounds  per  square  inch  difilBrential 

Eressure  (PSID)  across  the  vent  system.  This 
lak  check  may  be  performed  by  filling  the 
toilet  tank  with  water/rinsing  fluid  to  a  level 
at  least  4  inches  above  the  flapper  in  the 
bowl,  and  checking  for  leakage  after  a  period 
of  5  minutes.  (These  are  the  same  procedures 
to  be  used  for  performing  the  leak  checks  of 
the  dump  valve  and  flush/fill  line.) 
(i)  Repair  the  leak  and  retest.  Or 
(ii)  Drain  the  affected  lavatory  system  and 
placard  the  lavatory  inoperative  until  repairs 
can  be  accomplished.  Or 

(iii)  Install  an  FAA-approved  modification 
that  deactivates  the  vent  system.  After 
accomplishment  of  this  deactivation,  the  leak 
checks  of  the  lavatory  vent  system  may  be 
discontinued.  Or 

(iv)  Replace/modify  the  vent  system  in 
accordance  with  McDonnell  Douglas  IX>-9 
Service  Bulletin  38-41,  Revision  3,  dated 
)uly  5, 1994.  After  accomplishment  of  this 
replacement/modification,  the  leak  checks  of 
the  lavatory  vent  system  may  be 
discontinued. 

(2)  Within  3  years  after  the  effective  date 
of  this  AD;  Either  replace/modify  the  vent 
sjrstem  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  38-41. 
Revision  3.  dated  July  5, 1994;  or  install  an 
FAA-approved  modification  that  deactivates 
the  vent  system.  Accomplishment  of  either  of 
these  actions  constitutes  terminating  action 
for  the  leak  checks  of  the  lavatory  vent 
system  that  are  required  by  this  AD. 

(f)  For  any  affected  airplane  acquired  after 
the  efiective  date  of  this  AD:  Before  any 
operator  places  into  service  any  airplane 
subject  to  the  requirements  of  diis  AD,  a 
schedule  for  the  accomplishment  of  the  leak 
checks  required  by  this  AD  shall  be 
esteblished  in  accordance  with  either 
paragraph  (f)(1)  or  (f)(2)  of  this  AD,  as 
applicable.  After  each  leak  check  has  been 
performed  once,  each  subsequent  leak  check 
must  be  performed  in  accordance  with  the 
new  operator's  schedule,  in  accordance  with 
either  paragraph  (a)  or  (b)  of  this  AD.  as 
applicable. 


(1)  For  airplanes  previously  maintained  in 
accordance  with  this  AD:  The  first  leak  check 
to  be  performed  by  the  new  operator  must  be 
accomplished  in  accordance  %vith  either  tlie 
previous  operator's  schedule  or  the  new 
operator's  schedule,  whichever  would  result 
in  the  earlier  accomplishment  date  for  that 
leak  check. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD:  The  first  leak  check  to  be  perfonned 
by  the  new  operator  must  be  accomplished 
prior  to  further  flight;  or  in  accordance  with 
a  schedule  approved  by  the  FAA  PMI.  but 
within  a  period  not  to  exceed  200  flight 
hours. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  asnpliance  time  that 
provides  an  accepteble  level  of  safsfy  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  AGO.  FAA,  Transport  Airplane 
Directorate.  Operators  shaU  submit  their 
requests  through  an  appropriate  FAA  PMI. 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Los  Angeles  AGO. 

Note  8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Aiigeles  AGO. 

Note  9:  For  any  valve  that  is  not  eligible 
for  the  extended  leak  check  intervals  of  this 
AD:  To  be  eligible  for  the  leak  check  interval 
specified  in  paragraph  (a)(1),  (a)(2).  (b)(2)(i), 
or  (b)(2)(ii),  the  service  history  data  of  the 
valve  mpst  be  submitted  to  the  Manager,  Los 
Angeles  AGO,  FAA,  Transport  Airplane 
Directorate,  with  a  request  for  approval  of  an 
alternative  method  of  compliance  with  this 
AD.  The  request  should  include  an  analysis 
of  known  failure  modes  for  the  valve,  if  it  is 
an  existing  design,  and  known  foilure  modes 
of  similar  valves.  Additionally,  the  request 
should  include  an  explanation  of  how  design 
fsatures  will  preclude  these  failure  modes, 
results  of  qualification  tests,  and 
approximately  25.000  flight  houn  or  25.000 
flight  cycles  of  service  history  data,  including 
a  winter  season,  collected  in  accordance  with 
the  requirements  of  paragraph  (c)  of  this  AD 
or  a  similar  program.  The  configuration  of  the 
entire  drain  system  on  the  airplanes  used  in 
evaluating  a  drain  valve  leak  check  interval 
should  be  defined  in  the  request  so  as  to 
ensure  that  the  drain  system  is  representative 
of  the  applications  where  the  valve  will  be 
used.  As  an  example,  data  collected  on  a 
panel  valve  installed  below  a  ball  valve 
would  not  be  acceptable  for  substantiating  a 
leak  check  interval  for  the  panel  valve,  since 
an  installation  below  a  ball  valve  would  not 
be  representative  of  the  normal  applications 
where  it  could  be  used. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-9  Service 
Bulletin  38-47,  dated  April  17, 1992;  and 
McDonnell  Douglas  DG-9  Service  Bulletin 
38-41,  Revision  3,  dated  July  5, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 


part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  CocporatioB,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration.  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA.  Transport  Aiipluie  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washii^ton;  or  at 
the  FAA,  Transport  AirplaiM  Ditectorate,  Los 
Angaies  Aircraft  Certification  Oflka.  3960 
Paramount  Boulevard.  Lakewood.  California; 
or  at  the  Office  of  the  Federal  Raf^ster,  800 
North  Capitol  Street.  NW.,  suite  700. 
Washington.  DC 

(j)  This  amendment  becomes  eOsctive  on 
December  11. 1996. 

Issued  in  Renton.  Washington,  on  October 
18. 1996. 

laBMsV.Devaay. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  96-27395  Filed  11-5-96;  8:45  am] 
■UMQ  OODt  4ei*-t9-U 


14  CFR  Part  39 

[Doctot  No.  96-NM-O0-AD:  AiiMndnwnt 
3»-«797;AD9»-22-0q 

nN212»-AA64 


Aimmrtliinan  OirKtivM;  Shofis  Modal 
8O3-40  and  SO»-SHERPA  Sailaa 
Airplanaa 

AQSICY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY;  This  amendment  adopts  a 
new  airwortliiness  directive  (AD), 
applicable  to  certain  Shorts  Model  SD3- 
60  and  SD3-SHERPA  series  airplanes, 
that  requires  a  one-time  inspection  to 
detect  cracks  and/or  corrosion  of  the 
gland  nut  on  the  shock  absorber  of  the 
main  landing  gear  (MLG),  and  follow-on 
actions.  This  amendment  also  requires 
repair  or  replacement  of  any  cracked/ 
corroded  gland  nut  with  a  new  nut.  Tliis 
amendment  is  prompted  by  a  report 
indicating  that,  due  to  stress  corrosion 
and  cracking  of  the  gland  nut  on  the 
shock  absoiber,  the  MLG  collapsed  on 
an  in-service  airplane.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  such  stress  corrosion 
or  cracking  in  a  timely  manner  and 
consequent  reduced  structural  integrity 
of  the  gland  nut,  which  could  result  in 
separation  of  the  shock  absorber 
cylinder  from  the  KfLG  shock  absorber 
body  and  consequently,  lead  to  the 
collapse  of  the  MLG  during  landing. 
DATES:  Effective  December  11. 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  December 
11. 1996. 
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A00RE88C8:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers  PLC.  2011  Crystal 
Drive.  Suite  713.  Arlington.  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  CVscket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMA-HON  CONTACT: 
Greg  Dunn,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
{206}  227-2799;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Shorts 
Model  SD3-60  and  SD3-SHERPA  series 
airplanes  was  published  in  the  Federal 
Register  on  July  29. 1996  (61  FR  39364). 
That  action  proposed  to  require  a  one- 
time visual  and  fluorescent  dye 
penetrant  inspection  to  detect  cracks 
and/or  corrosion  of  the  gland  nut  on  the 
shock  absorber  of  the  main  landing  gear 
(MLG).  and  repair  or  replacement  of  the 
gland  nut  with  a  new  nut,  if  necessary. 
That  action  also  proposed  to  require, 
after  the  inspection  is  completed,  the 
application  of  grease  to  the  threads  of 
the  cylinder  and  the  application  of 
sealant  to  the  inner  radius  of  the  gland 
nut. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received.  The 
commenter  supports  the  proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  88  airplanes 
(72  Model  SD3-60  series  airplanes  and 
16  Model  SD3-SHERPA  series 
airplanes)  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$26,400,  or  $300  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

{39.13    [Amand«d] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-2Z-09    Short  Brothert,  PLC:  Amendment 
39-9797.  Docket  96-NM-0»-AD. 

Applicability:  Model  SD3 — 60  and  Model 
SD3-SHERPA  series  airplanes,  as  listed  in 
Shorts  Service  Bulletin  SD360-32-34  (for 
Model  SD3-60  series  airplanes),  and  Shorts 
Service  Bulletin  SD3  SHERPA-32-2  (for 
Model  SD3-SHERPA  series  airplanes),  both 


dated  September  22, 1995;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  periormance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless  • 
accomplished  previously. 

To  detect  and  correct  stress  corrosion  or 
cracking  of  the  gland  nut  on  the  shock 
absorber  of  the  main  landing  gear  (MLG)  in 
a  timely  manner  and  consequent  reduced 
structural  integrity  of  the  nut.  which  could 
result  in  separation  of  the  shock  absorber 
cylinder  from  the  MI>C  shock  absorber  body 
and,  consequently,  lead  to  the  collapse  of  the 
MLG  during  landing;  accomplish  the 
following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual  and 
fluorescent  dye  penetrant  insptection  to 
detect  cracks  and/or  corrosion  of  the  gland 
nut  on  the  shock  absorber  of  the  MLG,  in 
accordance  with  Shorts  Service  Bulletin 
SD360-32-34  (for  Model  SD3-60  series 
airplanes),  and  Shorts  Service  Bulletin  SD3 
SHERPA-32-2  (for  Model  SD3-SHERPA 
series  airplanes),  both  dated  September  22. 
1995.  as  applicable. 

Note  2:  Short  Service  Bulletins  SD360-32- 
34  and  SD3  SHERPA-32-2  reference 
Messier-Dovtrty  Service  Bulletin  32-78SD, 
dated  ]uly  19. 1995,  as  an  additional  source 
of  service  information. 

(1)  If  no  crack  and/or  corrosion  is  detected, 
no  further  action  is  required  by  paragraph  (a) 
of  this  AD. 

(2)  If  no  crack  is  detected,  but  corrosion  is 
detected  that  is  within  the  limits  specified  in 
the  service  bulletin,  prior  to  further  flight, 
repair  the  gland  nut  in  accordance  with  the 
applicable  service  bulletin. 

(3)  If  any  crack  is  detected,  or  if  any 
corrosion  is  detected  that  is  outside  the  limits 
specified  in  the  service  bulletin,  prior  to 
further  flight,  replace  the  gland  nut  with  a 
new  gland  nut.  in  accordance  with  the 
applicable  service  bulletin. 

(b)  Following  accomplishment  of 
paragraph  (a)  of  this  AD.  prior  to  further 
flight,  apply  grease  to  the  threads  of  the 
cylinder,  and  apply  sealant  to  the  inner 
radius  of  the  gland  nut.  in  accordance  with 
Shorts  Service  Bulletin  SD360-32-34  (for 
Model  SD3-60  series  airplanes),  and  Shorts 
Service  Bulletin  SD3  SHERPA-32-2  (for 
Model  SD3-SHERPA  series  airplanes),  both 
dated  September  22,  1995.  as  applicable. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 


Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
,        existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  is  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Shorts  Service  Bulletin  SD360-32-34, 
dated  September  22, 1995.  and  Shorts 
Service  Bulletin  SD3  SHERPA-32-2.  dated 
September  22. 1995.  as  applicable.  This 
incorpcvation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  bom  Short 
Brothers  PLC.  2011  Crystal  Drive,  Suite  713, 
Arlington,  Virginia  22202-3719.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Und  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Wishington.  DC 

(f)  This  amendment  becomes  effisctive  on 
December  11, 1996. 

Issued  in  Renton,  Washington,  on  October 
18. 1996. 

Durell  M.  Padenon. 

Acting  Manager,  Transport  Airplane 
•    Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-27396  Filed  11-5-96;  8:45  am] 
mama  caem  4aio-i3-p 


14  CFR  Part  39 

(Doctwt  No.  96-NM-0»-AD:  AmendnMnt 
3»-07M:AO  96-22-11] 

RIN  2120-AA64 

Airworthiness  Dirsctives;  Bosing 
Modsl  737-100  and -200  Ssrfss 
Airplanss,  and  Model  747-100,  -200. 
-300,  and  -SP  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
and  747  series  airplanes,  that  requires 
replacement  of  Waterman  hydraulic 
fuse  assemblies  with  modified 
assemblies.  This  amendment  is 
prompted  by  reports  of  failure  of 
hydraulic  system  A  and  the  standby 
system,  due  to  corrosion  on  the 
magnesium  piston  of  the  hydraulic  fuse 
and  consequent  fiailure  of  the  fuse  to 


close  sufficiently  to  prevent  the  loss  of 
hydraulic  fluid  bom  the  system.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  failure  of  the 
fuse,  which  could  result  in  the  failure  of 
one  or  more  hydraulic  systems  and 
resultant  reduced  controllability  of  the 
airplane. 

DATES:  Effective  December  11. 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
11, 1996. 

AOORESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW,.  suite  700.  Washington.  DC 
FOR  FURTHER  WPORMATKM  CONTACT: 
Kenneth  W.  Prey.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  telephone  (206)  227-2673: 
fax  (206) 227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737  and  747  series  airplanes  was 
published  in  the  Federal  Rq^ster  on 
April  30. 1996  (61  FR  18997).  That 
action  proposed  to  require  replacement 
of  Waterman  hydraulic  fuse  assemblies 
with  modified  assemblies. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Extend  Compliance  Time 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  sevwal  of  its 
members,  requests  that  the  proposed 
compliance  time  be  extended  bom 
3.000  flight  houre  to  24  months.  The 
commenter  indicates  that 
accomplishment  of  the  modification  is 
dependent  upon  the  ability  of  an 
outside  vendor  to  rework  the  fuse 
assemblies  and  return  them  to  the 
operator.  The  commenter  states  that  the 
proposed  compliance  time  may  be 
insufficient  for  the  vendor  to  provide 
this  service.  Additionally,  two  ATA 
membere  indicate  that  no  fuse  failures 
have  occurred  within  their  fleets. 


Another  commenter  suggests  thaL 
since  the  compliance  time  would  be 
insufficient  to  send  the  assemblies  to  a 
vendor  for  modification,  operators  of 
afifacted  Model  747  series  airplanes 
should  be  required  to  perform  an  initial 
and  periodic  inspections  of  the 
Waterman  hydraulic  fuses  having  part 
number  G905-120  in  accordance  with 
the  Airplane  Maintenance  Manual  to 
confirm  the  function  of  the  fuses  until 
they  can  be  replaced  with  PneuDraulics 
fuses  having  part  number  6105. 

The  FAA  concurs  that  the  compliance 
time  may  be  extended.  In  developing  an 
appropriate  compliance  time  for  this  AD 
action,  the  FAA. considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  practical  aspect  of  sending  the 
fuse  assemblies  to  an  outside  vendor  for 
accomplishment  of  the  modification. 
The  FAA  has  considered  the 
information  presented  by  the 
commenters  as  to  the  turnaround  time 
for  accomplishment  of  the  modification. 
In  light  of  this  information  and  the 
nimiber  of  fiises  that  may  need  to  be 
modified,  the  FAA  agrees  that  the 
compliance  time  should  be  extended. 
The  FAA  has  determined  that  extending 
the  compliance  time  from  the  proposed 
3.000  flight  hours  to  24  months  will 
provide  an  acceptable  level  of  safety 
without  the  need  for  interim  inspections 
(as  suggested  by  one  of  the 
commentere).  Paragraphs  (a)  and  (b)  of 
the  final  rule  have  been  revised 
accordingly. 

Request  To  Add  a  Note  to  the  AD 

One  commenter  requests  that  the  FAA 
add  a  note  to  the  proposal  to  specify 
that  availability  of  replacement  fuses 
should  be  considered  when  scheduling 
compliance  with  the  AD,  and  to  advise 
operatora  to  begin  accomplishing  the 
requirements  of  the  AD  as  soon  as  the 
final  rule  is  issued.  The  commenter 
expresses  concern  that  the  lead  time  for 
obtaining  replacement  fuses  may  be 
inadequate  and  that  the  proposed 
compliance  time  may  not  be  met  unless 
operatora  place  orders  for  these  fuses 
during  the  early  stages  of  the 
compliance  period. 

The  FAA  does  not  concur  that  a  note 
should  be  added  to  the  final  rule.  The 
FAA  acknowledges  that 
accomplishment  of  the  replacement  is 
dependent  up<m  the  ability  of  outside 
vendore  to  manufacture  and  rework 
rotable  imits  within  a  certain  time 
fiame.  However,  as  explained 
previously,  the  FAA  has  extended  the 
compliance  time  for  accomplishing  the 
replacement  from  3,000  fli^t  hours  to 
24  months.  The  FAA  finds  that  this 
extension  should  allow  sufficient  time 
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for  operators  to  obtain  replacement  parts 
within  the  compliance  time  specified  in 
this  final  rule. 

Request  To  Allow  Additional  Method  of 
Compliance 

One  commenter  requests  that  the  FAA 
revise  the  proposal  to  cite  Gould/ 
Waterman  Service  Bulletin  G905-40-8. 
dated  July  15,  1981.  as  an  additional 
method  of  complying  with  the 
requirements  of  the  AD.  The  Gould/ 
Waterman  service  bulletin  describes 
procedures  for  modifying  the  G905— 120 
Type  n  fuse  by  replacing  the  magnesium 
piston  with  an  aluminum  piston  and  by 
revising  the  part  number  to  G9051-120. 
The  commenter  indicates  that 
accomplishing  the  Gould/Waterman 
service  bulletin  is  equivalent  to 
replacing  the  fuse  with  a  PneuDraulics 
fuse. 

A  second  commenter  requests  that  the 
FAA  revise  the  proposed  rule  to  include 
replacement  of  Waterman  fuses  having 
part  number  G905-120  with  Waterman 
fuses  having  part  number  G9051-120,  in 
accordance  with  the  Gould/Waterman 
service  bulletin,  as  an  acceptable 
method  of  compliance  with  the  AD  for 
Model  747  series  airplanes.  This 
commenter  indicates  that  the  change  in 
piston  subassembly  materials  from 
magnesium  to  an  all  aluminum  design 
eliminates  corrosion  problems  related  to 
the  G905-8-120  model  fuse.  The 
commenter  adds  that,  many  operators  , 
have  replaced  G905-120  fuses  with  the 
replacements  identified  in  the  Gould/ 
Waterman  service  bulletin. 

The  FAA  does  not  concur  that  the 
final  rule  should  be  revised  to  cite  the 
Gould/Waterman  service  bulletin  or  to 
specify  that  the  G9051-120  Waterman 
fuse  is  an  acceptable  replacement  part. 
The  FAA  has  not  approved  the  Gould/ 
Waterman  service  bulletin  as  an 
additional  method  of  complying  with 
the  AD.  The  FAA  finds  that  it  is 
inappropriate  to  delay  the  issuance  of 
this  final  rule  to  provide  time  for  review 
and  approval  of  the  Gould/Waterman 
service  bulletin.  However,  should  an 
operator  of  an  affected  Model  747  series 
airplane  wish  to  accomplish  the 
requirements  of  this  AD  by  replacing 
Waterman  fuses  having  part  number 
G90S-120  with  Waterman  fuses  having 
part  number  G9051-120.  that  operator 
should  submit  a  request  for  approval  of 
such  replacement,  in  accordance  with 
the  provisions  of  paragraph  (d)  of  this 
final  rule. 

Request  To  Disallow  Dae  of  CerUin 
Replacement  Fuses 

One  commenter  asks  that  the  FAA 
disapprove  any  request  from  an  operator 
of  a  Model  747  series  airplane  to 


accomplish  the  proposed  replacement 
using  a  modified  fuse  in  lieu  of  a 
PneuDraulics  fuse  having  part  number 
6105.  The  commenter  explains  that  one 
of  the  primary  reasons  for  replacing  the 
Waterman  fuses  is  that  the  fuse  would 
not  reset  once  pressure  was  balanced  in 
the  system.  The  commenter  indicates 
that  \he  airplane  manufacturer  prefers  to 
install  PneuDraulics  fuses  having  part 
number  6105  in  the  hydraulics  systems 
of  Model  747  series  airplanes.  The 
commenter  adds  that  replacement  of 
Waterman  hydrauUc  fuse  pistons  with 
modified  fuse  pistons  does  not 
incorporate  the  use  of  the  latest 
technology. 

The  FAA  concurs  partially.  The  FAA 
points  out  that  paragraph  (b)  of  this  final 
rule  requires  that  operators  of  Model 
747  series  airplanes  use  PneuDraulics 
fuse  assemblies  having  part  number 
6105  as  replacement  parts.  However,  as 
explained  previously,  if  an  operator  of 
these  airplanes  wishes  to  request 
approval  of  the  use  of  other  airworthy 
replacement  parts  (including  modified 
parts)  in  lieu  of  the  PneuDraulics  part, 
the  FAA  would  consider  such  a  request 
provided  that  data  is  submitted  to 
substantiate  approval  of  that  request. 

Request  for  aarification  of  Fuse 
Locations  and  Numbers 

One  commenter  requests  that  the  FAA 
provide  the  exact  position  and  number 
of  fuses  that  require  replacement.  The 
commenter  notes  that  the  preamble  of 
the  proposed  rule  indicates  there  are 
eight  affected  fuses  installed  on  each 
Model  737  series  airplane.  However,  the 
commenter's  records  show  that  there  are 
only  four  possible  locations  for  the 
affected  fuses  to  be  installed  on  those 
airplanes. 

The  FAA  concurs  that  clarification  is 
necessary.  A  total  of  eight  affected  fuses 
(four  wheel  brake  fuses,  one  auto  brake 
fuse,  one  leading  edge  fuse,  and  two 
thrust  reverser  fuses)  are  installed  in  the 
standby  leading  edge  system,  the  brake 
system,  and  the  standby  thrust  reverser 
system  of  Model  737  series  airplanes. 
Further,  a  total  of  24  brake  fuses  are 
installed  in  the  normal  and  reserve 
brake  systems  on  Model  747  series 
airplanes.  The  FAA  finds  that  no  change 
to  the  final  rule  is  necessary  in  response 
to  the  commenter's  request. 

Revision  to  Service  Letter  Citation 

The  FAA  has  revised  i>aragraph  (a)  of 
the  final  rule  to  indicate  that  Boeing 
Service  Letter  737-SL-29-21.  dated 
December  16, 1982.  includes 
Attachments  1.2,  and  3,  dated  April  15, 
1982. 


Rerision  to  Cost  Impact  Infiormation 

Since  the  issuance  of  the  proposed 
rule,  a  vendor  has  advised  the  FAA  that 
the  cost  for  required  replacement  parts 
for  Boeing  Model  747  series  airplanes 
will  be  $31,200  per  airplane  ($1,300  per 
fuse;  24  fuses  per  airplane).  In  light  of 
this,  the  FAA  has  revised  the  cost 
impact  information,  below,  to  reflect 
this  change. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  fhe  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AJ3. 

Cost  Impact 

There  are  approximately  1.145  Boeing 
Model  737  series  airplanes  and  727 
Boeing  Model  747  series  airplanes  of  the 
a^ected  design  in  the  worldwide  fleet. 

The  FAA  estimates  that  421  Boeing 
Model  737  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  16  work 
hours  per  airplane  (8  fuses  per  airplane; 
2  work  hours  per  fuse)  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  that  are  modified  by  the 
vendor  will  be  provided  at  no  cost  to 
operatore.  Based  on  these  figiues,  the 
cost  impwct  of  the  AD  on  U.S.  operators 
of  Model  737  series  airplanes  is 
estimated  to  be  $404,160.  or  $960  per 
airplane. 

The  FAA  estimates  that  208  Boeing 
Model  747  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  48  work 
hours  per  airplane  (24  fuses  per 
airplane;  2  work  hours  per  fuse)  to 
accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  The  cost  for  required  parts 
will  be  $31,200  per  airplane  ($1,300  per 
fuse;  24  fuses  per  airplane).  Required 
parts  that  are  modified  by  the  vendor 
will  be  provided  at  no  cost  to  operatore. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  of  Model 
747  series  airplanes  is  estimated  to  be 
$7,088,640.  or  $34,080  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 
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Kegnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Ass^sment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fix)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADORESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

f  39.1 3    CAmended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-22-11  Boeing:  Amendment  3*-9799. 
Docket  96-NM-36-AD. 
Applicability:  Model  737-100  and  -200 
series  airplanes,  as  identified  in  Boeing 
Service  Letter  737-SL-29-21,  dated 
December  16, 1982;  and  Model  747-100, 
-200,  -300,  and  -SP  series  airplanes,  as 
identified  in  Boeing  Service  Letter  747-SL- 
32-19.  dated  January  16, 1980;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  hydraulic  fuse, 
which  could  result  in  the  feilure  of  one  or 
more  hydraulic  systems  and  resultant 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  Model  737-100  and  -200  series 
airplanes:  Within  24  months  after  the 
effective  date  of  this  AD,  replace  Waterman 
hydraulic  fiise  assemblies,  having  Waterman 
part  number  (P/N)  G838-8-40,  G83&-8-60, 
or  G83&-8-160,  with  modified  assemblies 


Service  letter  referenced  and  dots 


737-SL-29-21,  December  16,  1982 


747-SL-32-19,  January  16, 1980 


Page  No. 


1 . 2 

Attachment  1.  Page  1,  2;  Attachment  2,  Page 

1,2;  Attachment  3,  Page  1. 2. 
1 . 2 


having  P/N  GS381-8-40,  G8381-»-60,  or 
08381-8-160,  respectively;  or  with  a 
PneuDraulics  fuse  specified  in  Boeing 
Service  Letter  737-SL-29-21 ,  dated 
December  16. 1982,  including  Attachments  1, 
2,  and  3,  dated  April  IS,  1982.  Accomplish 
the  replacement  in  accordance  with  the 
service  letter. 

NelB  2:  The  Boeing  service  letter  references 
Imperial  Clevite,  Inc.,  Service  Bulletins 
G838-80-4.  G838-80-5,  and  G838-80-6.  all 
dated  April  15, 1982,  as  additional  sources  of 
service  information  for  accomplishment  of 
the  replacement. 

(b)  For  Model  747-100,  -200,  -300,  and 
-SP  series  airplanes:  Within  24  months  after 
the  efiective  date  of  this  AD,  replace 
Waterman  hydraulic  fuse  assemblies,  having 
Waterman  P/N  G905-120,  with  PneuDrauUcs 
assemblies  having  PneuDraulics  P/N  6105,  in 
accordance  with  Boeing  Service  Letter  747- 
SL-32-19.  dated  January  16, 1980. 

(c)  As  of  the  effective  date  of  this  AD,  no 
f>er8on  shall  install  on  any  airplane 
Waterman  hydraulic  fuse  assembUes  having 
Waterman  P/N  G838-8-40,  G838-8-60. 
G838-8-160,  or  G90&-120. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  F/UV, 
Transport  Airplane  Directorate,  ojjerators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  replacement  shall  be  done  in 
accordance  with  the  following  Boeing  service 
lettera,  as  applicable,  which  include  the 
specified  list  of  effective  pages: 


Revision  level  shown 
on  page 


Date  shown  on  page 


December  16,  1982. 
April  15.  1982. 

January  16. 1980. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 


(g)  This  amendment  becomes  effective  on 
December  11, 1996. 

Issued  in  Renton,  Washington,  on  October 
22. 1996. 

Damll  M.  Ped0fMn« 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-27645  Filed  11-5-96:  8:45  am] 
aiLUNQ  cooi  4»ie-i*-u 


14  CFR  Part  39 

[Docket  No.  9ft-CE-«5-AD:  Amendmsnt  39- 
9M1;AD9ft-22-13] 

RIN  2120-AA64 

Airworthinen  DirecttvM:  Pilatus 
Aircraft  Ltd^  Model  PC-6  AlrplwiM 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Fmal  rule. 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Pilatus  Aircraft  Ltd.  (Pilatus). 
Model  PC-6  airplanes.  This  action 
requires  inspecting  for  loose  or  sheared 
rivets  in  the  hinge  brackets  on  the 
horizontal  stabilizer  and  inspecting  for 
incorrect  spacing  tolerance  of  the  hinge 
brackets.  If  the  rivets  are  found  loose  or 
sheared,  the  AD  requires  replacing  the 
rivets  and  also  re-positioning  the  hinge 
brackets,  if  found  incorrectly  spaced. 
Several  reports  of  rivets  shearing  on  the 
hinge  brackets  prompted  this  action. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  structural  failure  of 
the  hinge  bracket  on  the  horizontal 
stabilizer,  which  could  result  in  partial 
or  complete  loss  of  control  of  the 
horizontal  stabilizer  and  loss  of  control 
of  the  airplane. 

DATES:  Effective  December  27, 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
27.  1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Pilatus  Aircraft  Ltd..  CH-6370  Stans. 
Switzerland.  This  information  may  also 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-85-AD. 
Room  1558.  601  E.  12th  Street.  Kansas 
City.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMAHON  CONTACT:  Mr. 
Roman  T.  Gabrys,  Project  Officer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service.  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816) 426-6934; 
facsimile  (816)  426-2169. 

SUPPtEMENTARY  INFORMATION: 

Events  Leading  to  This  Action 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Pilatus  Model  PC-6  airplanes 
was. published  in  the  Federal  Register 
on  June  11, 1996  (61  FR  29501).  The 
action  proposed  to  require  the 
following: 
—  Inspecting  the  hinge  brackets 

attached  to  the  fuselage  for  loose  or 

sheared  rivets, 
— Inspecting  the  hinge  brackets  for 

correct  spacing  tolerance  and 

positioning, 
— Removing  the  brackets  and  adjusting 

any  incorrect  spacing  or  positioning, 

and 
— Replacing  any  loose  or  sheared  rivets 

with  new  rivets. 


Related  Service  Infbnnation 

Accomplishment  of  this  action  would 
be  in  accordance  with  Pilatus  Service 
Bulletin  (SB)  PC-6  165.  dated  February 
7. 1994. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  one  airplane 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  less  than  1 
workhour  per  airplane  to  accomplish 
these  actions,  and  that  the  average  labor 
rate  is  approximately  S60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  for  the  only  U.S. 
operator  is  estimated  to  be  $60.  This  is 
the  cost  of  the  inspection  only  and  does 
not  include  the  cost  for  replacing  any 
loose  rivets,  if  found.  This  figure  is 
based  on  the  assumption  that  the 
affected  owner/operator  of  the  affected 
airplane  has  not  performed  the 
inspection  or  modification. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  E)ocket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-22-13    Pilatus  Aircraft  Ltd.:  Amendment 
39-9801:  Docket  No.  95-CE-85-AD. 

Applicability:  Model  PC-6  airplanes  (all 
serial  numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
s>:bjsct  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  75 
hours  time-in-service  (TIS),  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

Note  2:  The  compliance  time  required  in 
this  AD  takes  precedence  over  the 
compliance  time  in  Pilatus  Service  Bulletin 
PC-6  165,  dated  February  7, 1994. 

To  prevent  structural  failure  of  the  hinge 
bracket  on  the  horizontal  stabilizer,  which 
could  result  in  partial  or  complete  loss  of 
control  of  the  horizontal  stabilizer  and  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

(a)  hispwct  the  hinge  brackets  on  the 
horizontal  stabilizer  for  sheared  or  loose 
rivets  in  accordance  with  paragraph  2.A.  in 
the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Pilatus  Service  Bulletin  (SB)  PC- 
6  165,  dated  February  7, 1994. 
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(b)  Inspect  the  spacing  tolerance  of  the 
hinge  bracket  in  accordance  with  paragraph 
2.C  in  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  PUatus  SB  PC-6 
165,  dated  February  7, 1994. 

(c)  If  there  are  loose  or  sheared  rivets  or  if 
the  bracket  spacing  is  out  of  the  spacing 
tolerance,  prior  to  further  flight,  modify  the 
poaition  and  space  tolerance  of  the  hinge 
brackets,  and  replace  any  loose  or  sheared 
rivets  in  accordance  with  paragraph  2.D.  in 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Pilatus  SB  PC-6 165,  dated 
February  7, 1994. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safisty  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate.  Aircraft  Certification  Service, 
FAA,  1201  Walnut,  suite  900,  Kansas  City. 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  The  inspection,  modification,  and 
replacement  required  by  this  AD  shall  be 
done  in  accordance  of  Pilatus  Service 
Bulletin  PC-6  165,  dated  February  7, 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RJBgister  in  accordance  with  5  U.S.Q  552(e) 
and  1  CFR  part  51.  Copies  of  this  doomient 
may  be  obtained  from  Pilatus  Aircraft  Ltd., 
CH-6370  Stans.  Switzeriand.  Copies  also 
may  be  inspected  at  the  FAA.  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558, 601  E.  12th  Street,  Kansas  Qty, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC 

(g)  This  amendment  (39-9801)  becomes 
efiiBctive  on  December  27. 1996. 

Issued  in  Kansas  Qty.  Missouri,  on 
October  22. 1996. 

Michael  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  96-27676  Filed  11-5-96;  8:45  am) 

MUJNQ  OOOC  4eifr.19-U 


ACTION:  Final  rule. 


14  CFR  Part  39 

[Doctot  No.  94-NM-222-AD:  AnMndmMit 
39-9604;  AD  96-22-iq 

RIN  2120^AA64 

Ainworthiness  Directives;  Airbus  Model 
A310  and  A30O-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 


SUtMHARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applic^le  to  certain  Airbus  Model 
A310  and  A300-600  series  airplanes, 
that  requires  repetitive  Tap  Test 
uispections  to  detect  debonding  of  the 
elevator  skins,  and  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  a  debonded  area  of  the 
upper  skin  of  an  elevator  that  was 
discovered  during  a  visual  inspection. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  presence  of 
water  in  the  elevator,  which  could  cause 
debonding  of  the  elevator  skins  and. 
consequently,  adversely  affect  the 
structural  integrity  of  the  elevator. 
DATES:  Effective  December  11. 1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  EKrector 
of  the  Federal  Raster  as  of  December 
11, 1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maiuice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  Nqrth  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPI^MENTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A3 10  and  A300-600  series 
airplanes  was  published  in  the  Federal 
Register  as  a  supplemental  Notice  of 
Proposed  Rulemaking  (NPRM)  on  July 
12. 1996  (61  FR  36664).  That  action 
proposed  to  require  repetitive  Tap  Test 
inspections  to  detect  debonding  of  the 
elevator  skins,  and  corrective  actions,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Withdraw  the  Proposal 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  two  of  its 
member  operators,  and  the 


manufecturer  have  no  tedinical 
obiection  to  the  proposal,  but  request 
that  the  FAA  withdraw  the  proposal. 
These  commentars  state  that  the  entire 
affected  U.S.  fleet  has  been  modified 
already,  so  there  is  no  need  for  an  AD. 
The  FAA  does  not  concur  with  the 
commenters'  request  to  withdraw  the 
proposal.  Even  if  the  current  U.S.- 
registered  fleet  is  in  compliance  with 
the  reqiiirements  of  the  AD.  the  issuance 
of  the  rule  is  still  necessary  to  ensure 
that  any  affected  airplane  that  is 
imported  and  placed  on  the  U.S.  register 
in  the  future  will  be  required  to  be  in 
compliance  as  well.  TTie  manufacturer 
has  provided  no  supporting  data  to  the 
FAA  demonstrating  that  all  of  the 
affected  airplanes,  worldwide,  have 
been  modified;  therefore,  the  possibility 
exists  that  an  unmodified  airplane  could 
be  imported  to  the  U.S.  at  some  future 
time.  Issuance  of  this  AD  will  ensure 
that  any  such  airplane  is  modified  prior 
to  the  time  it  is  permitted  to  operate  in 
the  U.S. 

Request  to  Include  Equipment  Costs  in 
the  Economic  Analysis 

Two  commenters  state  that  their  fleet 
of  airplanes  have  already  accomplished 
the  actions  of  the  proposed  rule; 
however,  one  of  the  commenters  advises 
that  the  cost  of  the  thermographic 
inspections  required  by  the  proposed 
rule  involves  the  use  of  equipment  that 
costs  approximately  $30,000.  The 
commenter  notes  that  the  cost  impact 
information  presented  in  the  preamble 
to  the  notice  does  not  take  this  fector 
into  consideration,  but  it  should  have. 

The  FAA  does  not  concur  that  a 
chemge  to  the  information  is  necessary. 
The  thermographic  insp>ections  that  the 
commenter  refers  to  are  inspections  that 
must  be  accomplished  in  the  event  that 
debonding  is  detected  and  the  amount 
of  it  is  outside  the  limits  specified  in  the 
service  bulletin.  The  economic  analysis 
of  the  AD  is  limited  only  to  the  cost  of 
actions  actually  required  by  the  rule.  It 
does  not  consider  the  costs  of  "on 
condition"  actions  (that  is,  actions  taken 
to  correct  an  unsafe  condition  if  found), 
since  those  actions  would  be  required  to 
be  accomplished,  regardless  of  AD 
direction,  in  order  to  correct  an  imsafe 
condition  identified  in  an  airplane  and 
to  ensure  operation  of  that  airplane  in 
an  airworthy  condition,  as  required  by 
the  Federal  Aviation  Regulations.  In 
addition,  the  FAA  has  t^en  into 
consideration  that  some  operators 
already  may  have  the  equipment  at  their 
main  base,  or  that  such  equipment  can 
be  rented,  borrowed,  etc.  The  FAA  also 
is  aware  that  some  manufactiu«rs 
provide  certain  equipment  on  temporary 
loan  to  operators.  Moreover,  based  on 
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the  previous  commenters'  input  that  all 
U.S.  operators  have  previously 
accomplished  the  inspections,  and  the 
fact  that  only  a  single  operator 
commented  on  the  cost  of  the 
equipment,  the  FAA  assumes  that 
operators  who  were  required  to  perform 
the  thermographic  inspections  found 
workable  ways  and  means  to  conduct 
them. 

Refierence  to  Senrice  Bulletin  Revision 

The  FAA  has  revised  the  final  rule  to 
include  a  reference  to  "Revision  1"  of 
Airbus  Service  Bulletins  A310-55-2019 
and  A30O-55-6016.  This  reference  to 
the  revision  level  of  the  service  bulletins 
was  inadvertently  omitted  from  the 
notice.  (The  issuance  date  of  these 
service  bulletins  was  correctly  cited  in 
the  notice  as  December  18,  1995.) 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  15  Airbus 
Model  A3 10  and  A30O-6CI0  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  required 
inspections,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$4,500.  or  $300  per  airplane,  per 
inspection  cycle. 

This  cost  impact  figure  is  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  the  terminating  modification 
already  has  been  installed  on  a  number 
of  airplanes  that  are  subject  to  this  AD. 
Therefore,  the  future  economic  cost 
impact  of  this  rule  on  U.S.  ojjerators  is 
expected  to  less  than  the  cost  impact 
figure  indicated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the  * 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
l>een  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

Lilt  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-22-15  AItImm:  Amendment  39-9804. 
Docket  94-NM-222-AD. 

Appiicability:  Model  A310  and  A30O-6O0 
series  airplanes  equipped  with  carbon  6ber 
elevators  having  part  number  (P/N) 
AS527605500000  (left-hand  side]  and  P/N 
AS527605600000  (right-hand  side),  on  which 
Airbus  Modifications  10489  and  10533  have 
not  been  accomplished;  certificated  in  any. 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  Is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modi6cation,  alteration,  or  repair 


on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  tlia  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  presence  of  water  in  the 
elevator,  which  could  cause  debonding  of  the 
elevator  skins  and.  consequently,  could  affect 
the  8truct\iral  integrity  of  the  elevator, 
accomplish  the  following: 

(a)  Perform  a  thermographic  inspection  to 
detect  any  water  that  is  trapped  within  the 
elevator  structure,  in  accordance  with  Airbus 
Service  Bulletin  A31O-55-2016.  Revision  1, 
dated  August  8, 1995  (for  Model  A3 10  series 
airplanes);  or  Airbus  Service  Bulletin  A30O- 
55-6014.  Revision  1,  dated  August  8. 1995 
(for  Model  A300-600  series  airplanes):  as 
applicable.  Perform  the  inspection  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  on  which  CARCOM 
elevators  are  installed:  Perform  the 
inspection  at  the  later  of  the  times  specified 
in  paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this 
AD. 

(i)  Prior  to  the  acciunulation  of  4,500  total 
landings  on  the  elevator,  or  within  5  years 
after  the  first  landing  on  the  elevator, 
whichever  occurs  later;  or 

(ii)  Within  3  months  after  the  effective  date 
of  this  AD. 

(2)  For  airplanes  on  which  CASA  elevators 
are  installed:  Perform  the  inspection  at  the 
later  of  the  times  specified  in  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  5.000  total 
landings  on  the  elevator,  or  within  6  years 
after  the  6rst  landing  on  the  elevator, 
whichever  occurs  later. 

(ii)  Within  3  months  after  the  effective  date 
of  this  AD. 

(8)  If  no  water  is  detected,  repeat  the 
thermographic  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at  the  time 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD.  as  applicable. 

(1)  For  airplanes  on  which  CARCOM 
elevators  are  installed:  Repeat  the  inspection 
at  intervals  not  to  exceed  4.500  landings  or 

5  years,  whichever  occurs  first; 

(2)  For  airplanes  on  which  CASA  elevators 
are  installed:  Repeat  the  inspection  at 
intervals  not  to  exceed  5,000  landings  or  6 
years,  whichever  occurs  first. 

(c)  If  any  water  is  detected  in  the  elevator, 
and  the  area  is  within  the  limits  specified  in 
the  Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A310-55-2016,  Revision  1, 
dated  August  8, 1995  (for  Model  A310  series 
airplanes);  or  Airbus  Service  Bulletin  A30O- 
55-6014.  Revision  1,  dated  August  8, 1995 
(for  Model  A300-600  series  airplanes);  as 
applicable:  Prior  to  further  flight,  protect 
and/ or  repair  the  elevator  in  accordance  with 
the  applicable  service  bulletin.  Thereafter, 
repeat  the  thermographic  inspections 
required  by  paragraph  (b)  of  this  AD  at  the . 
times  specified  in  the  Accomplishment 
Instructions  of  the  applicable  service  bulletin 
until  the  replacement  of  the  elevator  is 
accomplished  as  specified  in  paragraph  (e)  of 
this  AD. 

(d)  If  any  water  is  detected  in  the  elevator 
that  exceeds  the  limits  specified  in  the 
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Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A310-5S-2016.  Revision  1. 
dated  August  8. 1995  (for  Model  A310  series 
airplanes);  or  Airbus  Service  Bulletin  A300- 
55-6014.  Revision  1.  dated  August  8. 1995 
(for  Model  A300-600  series  airplanes);  as 
applicable:  Accomplish  the  requirements  of 
either  (d)(1)  or  (dH2)  of  this  AD.  as 
apphcable. 

(1)  If  any  damage  is  detected  that  is  less 
than  or  equal  to  tOJXtO  square  millimeters  or 
93  square  inches:  Prior  to  finther  flight, 
protect  or  repair  and  perform  repetitive 
inspections  in  accordance  with  the 
applicable  service  bulletin. 

(2)  If  any  damage  is  detected  that  is  more 
than  60.001  square  millimeters  or  93  square 
inches:  Prior  to  further  flight,  perfcvm  the 
requirements  of  either  paragraph  (d)(2)(i)  or 
(dK2)(ii)ofthi8AD. 

(i)  If  the  damage  is  within  the  limits  of  the 
Structural  Repair  Manual  (SRM)  (Ref.  SRM 


Service  bulletin  referenced  and  date 


55-20-00),  accomplish  the  repair  in 
accordance  with  the  SRM.  Or 

(ii)  Replace  the  elevator  in  accordance  with 
Airbus  Service  Bulletin  A3ia-55-2019. 
Revision  1.  dated  December  18. 1995  (for 
'  Model  A310  soles  airplanes);  or  Airbus 
Service  Bulletin  A30O-55-6016.  Revision  1, 
dated  December  18, 1995  (for  Model  A300- 
600  series  airplanes);  as  applicable.  After  this 
replacement  is  aocomplisbed,  no  further 
action  is  required  by  this  AD. 

(e)  Replacement  of  the  elevator  in 
accordance  with  Airbus  Service  Bulletin 
A310-55-2019.  Revision  1.  dated  December 
18. 1995  (for  Model  A310  series  airplanes); 
or  Airbus  Service  Bulletin  A300-5S-6016, 
Revision  1,  dated  December  18. 1995  (for 
Model  A300-600  series  airplanes);  as 
applicable;  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(f)  AJi  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  ap(xt>vad  by  the  Manner, 
Standardization  Branch,  ANM-113,  F/^A, 
TransfXMt  Airplane  Directorate.  Operators 
shall  submit  their  requests  tluoi^  an 
ap{nopriate  FAA  Principal  Maintenance 
Inspect^',  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  diis  AD.  if  any,  may  be 
obtained  horn  the  Standardization  Branch. 
ANM-113. 

(g)  Special  flight  permits  may  be~issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accompUshed. 

(h)  The  actions  shall  be  done  in  accordance 
with  the  following  Airbus  service  bulletins, 
which  contain  the  specified  list  of  effective 
pages: 


A31 0-55-201 6 _ 

Revision  1:  August  8,  1995 

A300-65-6014  

Revision  1:  August  8, 1995  

A310-55-2019 

Revision  1:  December  18, 1995. 

A300-55-6016  

Revision  1:  December  18.  1995. 

*  Original. 


Page  No. 


1-65 

Appendix  1  pages  1-8 

1-65 

Appendix  1  pages  1-8 
1-9 

1-9 „ 


Revision 

level  shown 

on  page 


(') 


(') 


Date  shown  on  page 


Augusts.  1995. 
September  10,  1993. 

Augusts,  1995. 
September  10,  1993. 
December  18, 1995. 

December  18,  1995. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  itom  Airbus  Industrie.  1 
Rond  Point  Maurice  Bellonte,  31707 
Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington.  DC. 

(i)  This  amendment  becomes  effiective 
on  December  11. 1996. 

IssuJsd  in  Renton.  Washington,  on  October 
24, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  96-27923  Filed  11-5-96;  8:45  am] 

WUMQ  coot  4t10-13-U 


14  CFR  Part  39 

[Doctot  No.  96-NM-208-AD;  AmMidmant 
39-S803;  AD  96-22-1^ 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  and  200)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
Cb-60a-2Bl9  (Regional  Jet  Series  100 
and  200)  airplanes.  This  action  requires 
repetitive  inspections  to  detect 
discrepancies  of  the  shoclc  strut  end 
caps  and  attachment  pins  of  the  main 
landing  gear  (MLG).  and  replacement  of 
discrepant  parts  with  new  parts.  It  also 
requires  a  check  for  and  replacement  of 
certain  pins  that  cvirrently  may  be 
installed  on  some  airplanes.  Iliis 
amendment  is  prompted  by  reports  of 
corrosion,  wear,  and  loss  of  chrome 
plating  on  the  upper  and  lower 
attachment  pins  of  the  shoclc  strut  of  the 
MLG,  and  imports  of  cracks  in  the  lower 


attachment  pins  and  the  end  cap  of 
upper  attachment  pins.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  attachment  pin  and 
the  attachment  pin's  end  cap.  which 
could  result  in  failure  of  the  MLG. 
DATES:  Effective  November  21. 1996. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
21. 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  6.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
208-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  irom 
Bombardier  Inc.,  Bombardier  Regional 
Aircraft  Division,  Canadair 
Administrative  Center,  400  Cote  Vertu 
Road  West,  Dorval,  Quebec,  Canada  H4S 
1Y9;  and  Messier-Dowty  CSC,  P.O.  Box 
49,  Sterling,  Virginia,  20167.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
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1601  Lind  Avenue.  SW.,  Renton, 
Washington:  or  at  the  FAA.  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate.  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  OfBce  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Duckett,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate.  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7525;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100  and  200) 
airplanes.  Transport  Canada  Aviation 
advises  that  it  has  received  several 
reports  of  cracks  in  the  lower 
attachment  pins  and  one  of  the  two  end 
caps,  which  retain  the  upper  attachment 
of  the  shock  strut.  The  cause  of  such 
cracking  is  unknown  at  this  time. 
Cracking  in  the  subject  attachment  pin 
could  result  in  failure  of  the  pin  and 
consequent  failure  of  the  MLG.  Cracking 
in  the  subject  end  cap  could  resuh  in 
loss  of  the  end  cap  and  possible  loss  of 
the  retaining  pin  holding  the  upper  end 
of  the  shock  strut  to  the  main  fitting: 
this  situation  ultimately  could  resuh  in 
failure  of  the  MLC. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Canadair 
Regional  )et  Alert  Service  Bulletin  S.B. 
A601R-32-062.  Revision  C,  dated 
September  18,  1996.  In  addition, 
Messier-Dowty  has  issued  Service 
Bulletin  M-DT  17002-32-10,  Revision 
3,  dated  September  6. 1996.  For  certain 
airplanes,  these  service  bulletins 
describe  procedures  for  performing  a 
check  to  determine  the  serial  number  of 
the  lower  attachment  pin  of  the  shock 
stmt  of  each  main  landing  gear,  removal 
of  certain  pins,  and  the  installation  of 
new  pins,  if  necessary.  These  service 
bulletins  also  describe  procedures  for 
performing  repetitive  in-situ  and 
detailed  inspections  to  detect  corrosion, 
wear,  loss  of  chrome  plating,  and 
cracking  of  the  MLC  shock  strut  upper 
and  lower  attachment  pins  and  pin  end 
caps.  They  also  describe  procedures  for 
replacement  of  discrepant  parts  with 
new  parts. 

Transport  Canada  Aviation  classified 
these  service  bulletins  as  mandatory  and 


issued  Canadian  airworthiness  directive 
CF-96-12.  dated  July  23. 1996,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Condusioas 

This  airplane  model  is  manufacttired 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  attachment  pins 
and  end  caps  of  the  MLG.  which  could 
result  in  failure  of  the  MLG.  For  certain 
airplanes,  this  AD  requires  a  check  to 
determine  the  serial  number  of  the 
lower  attachment  pin  of  the  shock  strut 
of  each  main  landing  gear,  removal  of 
certain  pins,  and  the  installation  of  new 
pins,  if  necessary.  This  AD  also  requires 
repetitive  in-situ  visual  and  detailed 
inspections  to  detect  discrepancies  of 
the  left  and  right-hand  shock  struts  of 
the  MLG,  and  replacement  of  discrepant 
parts  with  new  parts.  Those  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  thi? 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Detenninatiaa  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted  . 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-208-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  p)ower  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  roust  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 


Federal  Register  /  Vol.  61,  No.  216  /  Wednesday,  November  6,  1996  /  Rules  and  ReguUtions  57321 


emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediu«s,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  fijed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9»-22-14    Bombardier,  Inc.  (Fomerly 

Canadur):  Amendment  39-9803.  Docket 
96-NfM-208-AD. 
Applicability:  Model  CL-600-2B19 
(Regional  Jet  Series  100  and  200)  airplanes; 
serial  numbers  7003  through  7160,  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  attachment  pins 
and  end  caps  of  the  main  landing  gear  (MLG) 
which  could  result  in  feilure  of  tihe  MLG, 
accomplish  the  following: 

(a)  Serial  Number  Check.  For  airplanes 
having  serial  numbers  7003  throu^  7126. 
inclusive:  Within  150  landings  after  the 
effective  date  of  this  AD,  check  the  serial 
number  of  each  MLG  shock  strut  lower 


attachment  pin,  part  number  17144-1,  in 
accordance  with  paragraphs  2.A.  and  2.B.  of 
the  Accomplishment  Instructions  of  Canadair 
Regional  Jet  Alert  Service  Bulletin  S.B. 
A601R-32-062,  Revision  'C,  dated     r 
September  18, 1996;  and  paragraphs  2.A.(4), 
2.B.(4),  and  2.0.(3)  of  the  Accomplishment 
Instructions  of  Messier-Dowty  Service 
Bulletin  M-DT  17002-32-10,  Revision  3, 
dated  September  6. 1996. 

(1)  If  the  serial  nimiber  is  within  the  range 
of  DCL206  through  DCL259,  inclusive,  prior 
to  further  flight,  remove  the  pin  and  install 
a  new  pin  having  a  serial  number  outside 
(either  higher  or  lower)  of  that  range,  in 
accordance  with  the  service  bulletins. 
Thereafter,  inspect  that  replacement  pin  in 
accordance  with  paragraphs  (b)  and  (c)  of  this 
AD. 

(2)  If  the  serial  number  is  outside  of  the 
range  (hi^er  or  lower)  of  DCL206  through 
DCL259,  thereafter  inspect  the  pin  in 
accordance  with  paragraphs  (b)  and  (c)  of  this 
AD. 

(b)  In-Sitv  Visual  Inspection.  Within  150 
landings  after  the  effective  date  of  this  AD, 
perform  an  in-situ  visual  inspection  to  detect 
discrepancies  of  the  left-  and  right-hand 
shock  strut  of  the  MLG,  in  accordance  with 
paragraphs  2.Q  and  2.D.  of  the 
Accomplishment  Instructions  of  Canadair 
Regional  Jet  Alert  Service  Bulletin  S.B. 
A601R-32-062,  Revision  'C',  dated 
September  18, 1996;  and  paragraph  2.B.(1)  of 
the  Accomplishment  Instructions  of  Messier- 
Dowty  Service  Bulletin  M-DT  17002-32-10, 
Revision  3,  dated  September  6. 1996. 

Note  2:  In-situ  visual  inspections  that  have 
been  accomplished  prior  to  the  effective  date 
of  this  amendment  in  accordance  with 
Messier-Dowty  Service  Bulletin  M-DT 
17002-32-10,  dated  June  13, 1996;  Revision 
1,  dated  Jime  29, 1996;  or  Revision  2,  dated 
July  17, 1996;  are  considered  acceptable  for 
compliance  with  paragraph  (b)  of  this 
amendment 

(1)  If  no  discrepancy  is  detected,  repeat  the 
in-situ  visual  inspection  thereafter  at 
intervals  not  to  exceed  every  "A"  check  or 
400  landings,  whichever  occurs  later. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  discrepant  part 
with  a  new  part  in  accordance  with  the 
service  bulletins.  Thereafter,  repeat  the  in- 
situ  visual  inspection  at  intervals  not  to 
exceed  every  "A"  check  or  400  landings, 
whichever  occurs  later. 

(c)  Detailed  Inspection.  Within  3,000 
landings  since  the  date  of  airplane 
manufecture,  or  within  400  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  detailed  inspection  to  detect 
discrepancies  of  the  shock  strut  end  caps  and 
attachment  pins  of  the  MLG,  in  accordance 
with  paragraphs  2.E.  and  2.F.  of  the 
Accomplishment  Instructions  of  Canadair 
Regional  Jet  Alert  Service  Bulletin  S.B. 
A601R-32-062,  Revision  'C,  dated 
,     September  18, 1996;  and  paragraph  2.B.(2)  of 
the  Accomplishment  Instructions  of  Messier- 
Dowty  Service  Bulletin  M-OT  17002-32-10, 
Revision  3,  dated  September  6, 1996.  Non- 
destructive testing  (NDT)  must  be 
accomplished  in  accordance  with  the 
instructions  provided  or  references  referred 
to  in  these  service  bulletins.  Where 


instructions  in  those  documents  specify  dye 
penetrant  inspections  (DPI),  accomplish 
fluorescent  penetrant  (Type  1)  inspections. 
sensitivity  level  3  or  hi^er,  using  material 
qualified  to  Military  Standard  MII^-25135. 
Note  3:  Detailed  inspections  accomplished 
prior  to  the  effective  date  of  this  amendment 
in  accordance  with  Messier-Dowty  Service 
Bulletin  M-DT  17002-32-10,  dated  June  13, 
1996;  Revision  1,  dated  June  29. 1996;  or 
Revision  2,  dated  July  17, 1996;  are 
considered  acceptable  for  compliance  with 
paragraph  (c)  of  this  amendment. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
detailed  inspection  thereafter  at  intervals  not 
to  exceed  2.000  landings. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  discrepant  part 
with  a  new  part  in  accordance  with  the 
service  bulletins.  Repeat  the  detailed 
inspection  thereafter  at  intervals  not  to 
exceed  2.000  landings. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an  MLG 
shock  strut  lower  attachment  pin,  part 
number  17144-1,  that  has  a  serial  number 
that  is  within  the  range  of  DCL206  through 
DCL259,  inclusive. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Certification  Office  (AGO),  FAA,  Engine  and 
Propeller  Directorate.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  New  York  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  specified  actions  shall  be  done  in 
accordance  with  Messier-Dowty  Service 
Bulletin  No.  M-DT  17002-32-10.  Revision  3, 
dated  September  6, 1996.  and  Canadair 
Regional  Jet  Alert  Service  Bulletin  S.B. 
A601R-32-062,  Revision  "C,  dated 
September  18, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardiw  Inc.,  Bombardier 
Regional  Aircraft  Division,  Canadair 
Administrative  Center,  400  Cote  Vcrtu  Road 
West,  Dorval,  Qurfjec.  Canada  H4S  1Y9. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA.  New  York  Aircraft  Certification  Office. 
Engine  and  Propeller  Directorate,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(i)  This  amendment  becomes  effective  on 
November  21, 1996. 
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Inu«d  in  Ronton.  Washington,  on  October 
24. 1996. 


tUPPLCMEWTAflY  MTOIMATION: 


DumUM.1 

Acting  Ktanoger.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sennce. 
(FR  Doc  96-27922  Piled  11-5-96;  8:45  am) 
COM  4*1».19-U 


14CFRPart39 

tDoavt  No.  96-CC-39-AD;  AimndiMnt  3»- 
M06:AO96^22-iq 

f«N2120-AAe4 

AlrworttWnMs  DtrectlvM;  HB  AircrafI 
Industrtae  AQ  HB-23  2400  Hobbyllner/ 
Scanllner  Sallplanee 

AQCNCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  HB  Aircraft  Industries 
AG  HB-23  2400  Hobbyliner/Scanliner 
sailplanes.  This  action  requires 
inspecting  the  rudder  bearing  support 
bracket  for  cracks,  replacing  the  bracket 
if  cracked,  and  modifying  the  bracket 
with  a  third  bolt,  if  no  cracks  are  found. 
Cracks  found  in  the  rudder  bearing 
support  brackets  prompted  this  action. 
The  actions  specified  by  this  AO  ar« 
intended  to  prevent  cracks  in  the  rudder 
bearing  support  bracket,  which  could 
cause  loss  of  control  of  the  rudder  and 
possible  loss  of  the  sailplane. 
0ATE8:  Effective  December  30,  1996. 
The  incorporation  by  refiarence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  December 
30,  1996. 

AOORESacS:  Service  information  that 
applies  to  this  AD  may  be  obtained  firom 
big.  Heino  Brditschka,  HB-Flugtechnik 
Ges  m.b.H,  attn:  Dr.  Adolf  Scharf, 
Strasse  42.  Post  Fach  74,  A-4053,  Haid, 
Austria.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  95-CE-39-AD, 
Room  1558.  601  E.  12th  Street,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer. 
Sailplanes/Gliders,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service.  FAA.  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone 
(816)  426-6932;  facsimile  (816)  426- 
2169. 


Ewls  Laediag  to  This  AcboB 

A  propotal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  H^.  Flugtechnik  GmbH 
(Flugtecfanik)  HB-23/240G  sailplanes 
(also  known  as  HB  Aircraft  Industries 
AG  HB-23  2400  Hobbyliner/Scanliner 
sailplanes)  was  published  in  the  Federal 
Rei^sler  on  May  13. 1996.  (61  FR 
21980).  The  action  proposed  to  requiie 
inspecting  the  rudder  bearing  support 
bracket  for  cracks,  and  replacing  the 
bracket  with  a  new  bracket  that  has  3 
bolt  holes,  or  modifying  the  bracket  by 
drilling  a  third  hole  and  installins  a  new 
bolt. 

Accomplishment  of  this  action  would 
be  in  accordance  with  Ing.  Heino 
Brditschka  Flugtechnik  Ges  m.b.H  (HB 
Flugtechnik)  Service  Bulletin  (SB)  HB 
23/19/91,  dated  October  5, 1991 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

FAA's  Detarminatkiii 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  These  editorial 
corrections  involve  changing  the  name 
of  the  company  and  the  sailplane  dted 
in  the  NPRM.  The  NPRM  referred  to  the 
sailplane  name  as  H.B.  Flugtechnik 
Models  23/2400,  and  the  company  as 
H.B.  Flugtechnik  GmbH.  The  actual 
company  name  Usted  on  the  company's 
Type  Certificate  (TC)  data  sheet  for  this 
sailplane  is  HB  Aircraft  Industries  AG. 
The  sailplane  model  listed  on  the  TC 
data  sheet  is  Model  HB-23  2400 
Hobbyliner/Scanliner.  Therefore  ,  the 
name  for  the  company  and  the  sailplane 
have  been  changed  to  reflect  the  correct 
names  in  the  final  rule.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Coat  Impact 

The  FAA  estimates  that  one  sailplane 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  sailplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  horn-. 
Parts  cost  approximately  $5  per 
sailplane.  Based  on  these  figures,  the 


total  cost  impact  of  the  AD  on  U.S. 
operatora  is  estimated  to  be  $65.  This 
figure  is  besed  upon  the  assimnption  that 
no  afiected  sailplane  owner/operator 
has  accomplished  the  proposed 
inspection  and  replacement. 

Ragalatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiaots  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  m 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOORCSSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aidbarity:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    (Amandetfl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-22-16    HB  Aircraft  iadnatriaa  AG: 

Amendment  39-9805;  Docket  No.  95- 
CE-39-AD. 

Applicability:  Model  HB-23  2400 
Hobbyliner/Scanliner  Sailplanes,  (serial 
numbers  23001  through  23048),  certificated 
in  any  category. 
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Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  appUcability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS),  after  the  effective 
date  of  this  AD,  unless  already  accompUshed. 

To  prevent  the  rudder  bearing  support 
bracket  from  cracking,  which  could  cause 
loss  of  rudder  control  and  possible  loss  of  the 
sailplane,  accomplish  the  following: 

(a)  Inspect  (one  time)  the  rudder  bearing 
support  bracket  with  a  lOx  magnifying  glass 
for  any  visible  cracks  in  accordance  widi  the 
Actions  section  of  Ing.  Heino  Brditschka 
Flugtechnik  Ges  m.b.H  (HB  Flugtechnik) 
Service  Bulletin  (SB)  HB-23/19/91,  dated 
October  5, 1991. 

(1)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  rudder  bearing  support 
bracket  with  a  new  support  bracket  that  has 
3  bolt  holes  in  accordance  with  the  Actions 
section  of  HB  Flugtechnik  SB  HB-23/19/91, 
dated  October  5, 1991. 

(2)  If  no  cracks  are  found,  modify  the 
rudder  bearing  support  bracket  by  drilling  a 
third  hole  and  installing  a  third  bolt  (part 
number  M6x30).  or  replace  the  bracket  with 
a  new  bracket  that  has  3  bolt  holes  in 
accordance  with  the  Actions  section  of  HB 
Flugtechnik  SB  HB-23/19/91,  dated  October 
S,  1991. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  altemativff  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safefy  may  be 
approved  by  the  N4anager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
FAA.  1201  Wahiut.  suite  900,  Kansas  Cify, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Small  Airplane 
Directorate. 

(d)  The  inspection,  replacement  or 
modification  required  by  this  AD  shall  be 
done  in  accordance  with  Ing.  Heino 
Brditschka  Flugtechnik  Ges  m.b.H  Service 
Bulletin  HB-23/19/91.  dated  October  5, 1991 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  Ing  H.  Brditschka  HB-Flugtechnik.  Ges 
m.b.H,  attn:  Dr.  Adolf  Scharf.  Strasse  42,  Poet 
Fach  74.  A-4053.  Haid.  Austria.  Copies  may 
be  inspected  at  the  FAA.  Central  R^<m. 
Office  of  the  Assistant  Chief  Counsel,  Room 
15S8, 601  E.  12th  Street,  Kansas  Qfy, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  (39-9805)  becomes 
effective  on  December  30, 1996. 

Issued  in  Kansas  Cify,  Missouri,  on 
October  24, 1996. 
Midiael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
(FR  Doc.  96-27934  Filed  11-5-96;  8:45  am] 

BHJJNG  CODE  4»10-13-U 


14  CFR  Part  39 

[Docket  No.  95-8W-45-AD:  Amendment 
39-9906;  AD  96-23-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  a  Dhrision  of 
Textron  Canada.  Ltd.  Model  206L-1 
Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron,  a 
Division  of  Textrcm  Canada.  Ltd. 
(BHTC)  Model  2061^1  helicopters  that 
have  a  Kratos  turbine  outlet  temperature 
(TOT)  indicator  (Kratos  indicator) 
installed,  that  requires  replacing  certain 
Kratos  indicators.  This  amendment  is 
prompted  by  manufacturer's  tests  and 
FAA  analyses  that  show  certain  Kratos 
indicators  may  incorrectly  provide  low- 
temperature  readings  when  the  battery 
voltage  is  below  10  volts.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  false  low-temperature 
indications,  which  could  result  in 
overheating  of  the  engine  turbine 
(tuibine)  and  subsequent  thermal  fetigue 
damage  to  the  turbine  wheel. 
EFFECTIVE  DATE:  December  11. 1996. 
ADDRESSES:  The  service  information 
may  be  obtained  from  BHTC,  12.800 
Rue  de  L'Avenir.  Mirabel,  Quebec. 
Canada  J7J1R4,  ATTN:  Product  Support 
Engineering  Light  Helicopters. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jennifer  Kuehn.  Aerospace  Engineer, 
Rotorcraft  Certification  Office. 
Rotorcrafl  Directorate,  FAA,  2601 
Meacham  Blvd..  Fort  Worth.  Texas 
76137.  telephone  (817)  222-5366.  fax 
(ai7)  222-5960. 

SUPPLBIENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  30)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  BHTC  Model 
206L-1  helicopters  was  published  in  the 
Federal  R^Mcr  on  April  10. 1996  (61 
FR  15903).  That  action  proposed  to 
require  removing  the  Kratos  indicator 
mid  replacing  it  with  an  airworthy  TOT 
indicator  witdin  90  days  after  the 
effiective  date  of  this  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  partidfMte  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the  AD 
should  refer  to  the  specific  TOT 
indicator  as  is  stated  in  the  BHTC  Model 
206L-1  Illustrated  Parts  Catalog; 
otherwise,  the  AD  will  require  owners/ 
operators  to  obtain  additional  FAA 
approval  since  the  particular  part 
number  referenced  in  the  AD  may  not 
be  reflected  in  any  BHTC  document. 
The  FAA  partially  concurs.  The  FAA 
does  not  endorse  specific  vendors  or 
manufacturers  of  parts  unless  those 
parts  are  the  only  parts  authorized  for 
use  as  replacements.  There  are 
alternative  TOT  indicator  part  numbers 
in  thjB  applicable  helicopter  i>arts 
catalog.  The  final  rule  will  specify 
replacement  TOT  indicator  part 
numbers,  and  the  wording  in  the 
Compliance  section  has  bneen  revised  to 
refer  to  using  an  airworthy  replacement 
TOT  indicator  that  is  approved  for  this 
helicopter. 

The  same  commenter  states  that  the 
reference  to  the  Alert  Service  Bulletin 
(ASB)  should  not  be  contained  in  a 
Note,  and  instead  compliance  in 
accordance  with  the  ASB  should  be 
mandatory.  The  FAA  does  not  concur. 
Generally.  ASB's  may  be  mandatory  for 
Part  135  owners/operators,  but  not  for 
Part  91  owners/operators. 

Finally,  the  same  commenter  states 
that  the  AD  should  not  require 
replacement  of  the  TOT  indicator,  and 
should  instead  require  owners/operators 
to  ensure  their  helicopters'  electrical 
systems  provide  at  least  10  volts  during 
startup.  The  FAA  does  not  concur  that 
this  should  be  included  in  the  AD. 
There  are  procedures  by  which  owners/ 
operators  may  request  permission  to 
accomplish  this  as  an  alternate  means  of 
compliance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  100 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  work  hours  per 
helicopter  to  accomplish  the  required 
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actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
will  cost  approximately  $8,300  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $878,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (l)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaJuation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOfWsacs. 

List  of  Sttbiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
saiiBty.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CTR 
part  39)  as  follows: 

PART  30— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 
130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

ADM-23-01     BeU  Helicopter  Ttxtrw.  a 
OiviaioB  of  Tcxtrea  Conoda.  Ltd: 
Amendment  39-0806.  Docket  No.  95- 
SW-35-AD. 
Applicability:  Model  2061^1  helicopter* 
that  have  a  Kratos  turbine  outlet  temperature 
(TOT)  indicator  (Kratos  indicator),  part 
numtwr  (P/N)  124.444-6  or  124.444-20, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subioct  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afbcted,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  fb)  to  request  approval 
from  the  PAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  Aa  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  90  days  after 
the  effective  date  of  this  AD,  unless 
accixnpliabed  previously. 

To  prevent  false  low-temperature 
indications,  which  could  result  in 
overheating  of  tlie  engine  turbine  (turbine) 
and  subsequent  thermal  fetigue  tiamig^  to 
the  turbine  wheel,  accomplish  ti>e  following: 

(a)  Remove  the  Kratos  indicator.  P/N 
124.444-6  or  124.444-20.  and  replace  it  with 
an  indicator,  P/N  206-075-680-106  or  P/N 
206-375-006-101.  or  any  other  airworthy 
TOT  indicator  approved  for  use  on  the  Bell 
Model  2061^1  helicopter,  except  for  the 
Kratos  TOT  indicator.  P/N  124.444-6  or 
124.444-20. 

Note  2:  Bell  Helicopter  Textron,  Inc.  /Mert 
Service  Bulletin  206Lr-94-94,  Revision  A, 
dated  )uly  1 1. 1994.  pertains  to  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepuble  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Ofl3ce.  Rotorcraft  Directorate, 
FAA.  Operators  shall  sulnnit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcrafi 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obUined  from  the  Rotorcrafi  Certification 
Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sectioiu  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  whera  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
December  11.  1996. 

Issued  in  Fort  Worth,  Texas,  on  October  25. 
1996. 

EricBrias. 

Acting  Manager.  Rotorcwft  Dinctorate. 

Aircraft  Certification  Service. 

(FR  Doc.  96-28167  Filed  11-5-96;  8:45  am] 

iUJNQ  OOCM  4ei«-1S-U 


14CFRPwt71 

[Ampaoe  Docket  No.  96^EA-oq 

EstibllshinMit  of  CtaM  E 
NY 


AOaiCT:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  ainpace  at  Weedsport,  NY.  The 
development  of  a  Very  High  Frequency 
Omni-Directional  Range  (VOR)  Distance 
Measuring  Equipment  PME)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Whitfords  Airport.  Weedsport,  NY 
has  made  this  actitm  necessary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airepace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Whitfords  Airport. 

EFFECnve  DATE:  0901  UTC.  January  30. 
1997. 

ro«  FURTMCR  MRMMATKM  COKTACT: 
Mr.  Frances  T.  Jordan.  Airapace 
Specialist.  Operations  Branch.  AEA- 
530.  Air  Traffic  Division,  Eastern 
Region.  Federal  Aviation 
Administration,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430.  telephone: 
(718) 553-4521. 

aUPPLEKKNTARY  MFORMATION: 
History 

On  August  15, 1996,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishLig  a  Class  E 
airapace  area  at  Whitfords  Airport, 
Weedsport.  NY  (61  FR  42396).  The 
development  of  a  VOR/DME  A  SIAP  at 
Whitfords  Airport  has  made  this  action 
necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  ainpace  areas 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D.  dated 
September  4. 1996  and  effiactive 
September  16, 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  a  Class  E  airepace 
area  at  Whitfords  Airport.  The 
development  of  a  VOR/DME  A  SIAP  at 
Whitfords  Airport  has  made  this  action 
necessary.  The  intended  effect  of  this 
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action  Is  to  provide  adequate  Class  E 
airspace  for  ain^aft  executing  the  VOR/ 
DME  A  SIAP  at  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation— (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal. 

Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g].  40103,  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400,9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  NY  ES  Weedsport,  NY  [New] 

Whitfords  Airport,  NY 

(Ut  43''04'47"N,  Long.  76''32'18"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surbice  within  a  6-mile  radius 
of  Whitfords  Airport  excluding  that  portion 
within  the  Syracuse,  NY  and  Skaneateles,  NY 
700  foot  Class  E  Airspace  Area. 


Issued  in  Jamaica.  New  York  on  October 
21. 1996. 
John  S.  Walker, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc  96-28412  Filed  11-5-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaeion 

18  CFR  Parta  365  and  375 
[Docket  No.  RM96-1 3-000] 

Amendment  to  HIIng  Requirements 
and  Ministerial  Procedures  for  Persons 
Seeking  Exempt  Wholesale  Generator 
Status;  Order  No.  591 

Issued  October  30, 1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  to  provide  that 
the  Commission  may.  in  its  discretion 
for  good  cause  shown,  allow  an 
applicant  for  exempt  wholesale 
generator  status  to  amend  its  application 
without  paying  an  additional  tiling  fee; 
however,  the  statutory  sixty-day  period 
for  Commission  action  will  be  restarted 
on  the  date  on  which  the  Commission 
receives  the  amendment.  The 
Conmiission  believes  that  by  allowing 
these  applications  to  be  amended  to 
correct  deficiencies,  it  will  improve 
administrative  efficiency.  The 
Commission  is  also  amending  its 
regulations  to  delegate  to  the  General 
Coimsel  the  authority  to  act  on 
uncontested  amendments  that  do  not 
present  unusual  or  interpretation  issues. 
EFFECTIVE  DATE:  October  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bose,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E.. 
Washington.  D.  C.  20426,  Telephone: 
(202)  208-2284. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Commission's  Public  Reference 
Room.  Room  2A,  888  First  Street.  N.E.. 
Washington.  D.  C.  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 


board  service,  provides  access  to  the 
texts  of  formal  dooiments  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397  if 
diaUng  locally  or  1-800-856-3920  if 
dialing  long  distance.  CIPS  is  also 
available  through  the  Fed  World  System 
(by  modem  or  Internet).  To  access  OPS. 
set  your  communications  software  to 
19200,  14400. 12000.  9600. 7200.  4800. 
2400  or  1200bps  full  duplex,  no  parity, 
8  data  bits,  and  1  stop  bit.  The  full  text 
of  this  final  rule  will  be  available  on 
OPS  indefinitely  in  ASCII  and 
WordPerfect  5.1  format  for  one  year. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Ladom  Systems  Corporation, 
also  located  in  Room  2A,  888  Firet 
Street,  N.E..  Washington.  D.  C.  20426. 

Before  Commissioners:  Elizabetli  Anne 
Moler,  Chair;  Vicky  A.  Bailey.  )ames  |. 
Hoecker,  William  L.  Massey.  and  Donald 
F.  Santa,  )r. 

I.  Introduction 

This  final  rule  amends  18  CFR  Parts 
365  and  375  to  provide  that  the 
Commission  may,  in  its  discretion  for 
good  cause  shown,  allow  an  applicant 
for  exempt  wholesale  generator  (EWG) 
status  to  amend  its  application  without 
paying  an  additional  filing  fee;  however, 
the  statutory  sixty-day  period  for 
Commission  action  will  be  restarted  on 
the  date  on  which  the  Commission 
receives  the  amendment.  The 
Commission  is  delegating  to  the  General 
Counsel  the  authority  to  act  on 
uncontested  amendments  that  do  not 
present  unusual  or  interpretation  issues. 

n.  Public  Reporting  Burden 

The  Commission  estimates  the  public 
reporting  burden  for  the  collection  of 
information  under  the  final  rule  will 
remain  unchanged  for  FERC-598,  since 
the  only  modifications  are  to  the 
Commission's  procedures  to  allow  an 
applicant  for  exempt  wholesale 
generator  (EWG)  status  to  amend  its 
application  without  paying  an 
additional  filing  fee  and  to  change  the 
Commission's  delegation  authority. 

This  estimate  includes  the  lime  for 
reviewing  instructions,  researching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  current  annual 
reporting  burden  for  the  industry  for  the 
collection  of  information  is  estimated  to 
be: 
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Data  colection  FERC-698 


Raporlmg 


Numtor 
o(  re- 
spond- 


280 


NuTTtwr 

o<r»- 

apooMS 


Hours  per 
ratponsa 


To<al  an- 
nual 
hours 


1,680 


This  order  contains  minor,  technical 
amendments  to  Parts  365  and  375  of  the 
regulations.  The  amendments  are 
intended  to  allow  an  applicant  for  EWG 
status  to  amend  its  application  without 
paying  an  additional  filing  fee. 
Therefore,  these  amendments  will  not 
have  a  significant  impact  on  the 
estimated  reporting  burden  that  is 
submitted  by  the  Commission  to  OMB. 

For  copies  of  the  OMB  submission 
contact  Michael  Miller,  Information 
Policy  and  Standards  Branch,  at  (202) 
208-1415.  Comments  on  the 
requirements  of  thia  order  should  be 
directed  to  the  Desk  Officer  for  the 
Federal  Energy  Regulatory  Commission, 
Office  of  Management  and  Budget. 
Room  3019NEOB,  Washington,  DC. 
20503.  phone  202-395-3087,  facsimile: 
202-395-7285  or  via  the  Internet  at 
hillier  _t®a;l/eop.flov.  A  copy  of  any 
comments  filed  with  the  Office  of 
Management  and  Budget  and  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  should  also  be  sent 
to  the  following  address  at  the 
Commission:  Federal  Energy  Regulatory 
Commission.  Information  Services. 
Room  41-17.  888  First  Street.  N.E., 
Washington.  D.C.  20426.  (Attention: 
Michael  Miller.  Information  Services 
Division.  202-208-1415).  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (AttenUon:  Desk  Officer  for  the 
Federal  Energy  Regulatory 
Conunission).  FAX:  (202)  395-7285, 
phone:  (202)  395-3087. 

m.  Background 

Section  32  of  the  Public  Utility 
Holding  Company  Act  of  1935 
(PUHCA),  as  amended  by  the  Enei^ 
Policy  Act,'  created  a  new  category  of 
entities  known  as  EWGs  that  are  exempt 
from  regulation  under  PUHCA.^  It 
requires  that  applicants  for  EWG  status 
file  applications  for  determination  of 
their  status  by  the  Commission.  An 
applicant  that  has  applied  in  good  faith 
for  such  a  determination  is  deemed  to 
be  an  EWG  pending  the  Commission  s 
determination.  The  Commission  is 
required  to  render  its  determination 


within  60  days  of  the  receipt  of  an 
application. 

The  Commission's  regulations  (EWG 
Rules)  set  forth  filing  requirements  and 
ministerial  procedures  for  EWG 
applications.'  They  provide  that  any 
person  seeking  EWG  status  must  file  a 
sworn  statement  containing  certain 
information.^  The  Conunission 
publishes  notices  of  filing  of  EWG 
applications  in  the  Federal  Register  and 
permits  comments  or  interventions.'. 

In  adopting  the  EWG  Rules,  we  stated 
that  we  will  not  issue  deficiency 
letters,*  reasoning  that  the  absolute 
sixty-day  deadline  for  Commission 
action  does  not  leave  adequate  time  for 
review  of  deficiency  responses.^  For  the 
same  reason,  the  Commission  stated  that 
it  would  not  allow  amendments  to 
filings.*  The  order  on  rehearing  affirmed 
this  decision,  noting  that  the  EWG  filing 
requirements,  which  follow  the 
requiremenu  of  section  32(a)(1)  of 
PUHCA,  are  simple  and 
straightforward.' 

IV.  Diacuaaimi 

Since  the  Commission  issued  the 
EWG  Rules,  we  have  received 
applications  that,  for  various  reasons, 
did  not  meet  the  requirements  set  forth 
in  18  CFR  365.3.  Some  of  these 
deficiencies  have  been  extremely  minor 


'  15  use  79«.i.  (Wm  Supp.  1994). 
'Puh.  L  102-486.  106  SUI   2776  (19921 


•  18  cm  P«rt  365. 

*Th«  infonnation  rwqulrad  U:  (1)  A  rapraMnUtion 
that  th*  applicant  U  snugMl  dlmnly.  or  indirectly 
through  on*  or  mor»  affiliatm  a*  daftnad  In  laction 
2(aKli)(B)  of  PUHCA.  and  axcluaivaly  in  tha 
bualnaaa  of  owning  or  opvating.  or  bo<h  owning 
and  operating,  all  or  part  of  on«  or  mora  allgibia 
bcilitiaa  and  tailing  elactric  anargy  at  wfaolaaala: 
(2)  any  axcaptiona  for  foraign  talaa  of  power  at 
rauil:  (3)  a  bdaf  daacriptlon  of  tiia  facility  or 
bcilitiaa  that  are  or  will  be  eligible  bcilitiaa  and 
related  transmiaaloo  interconnection  coaipananta: 
(4)  any  leaae  arranMOMnU  involving  the  bcility 
and  any  public  uliTlty  oompaniea:  (5)  any  electric 
utility  company  that  i«  an  afRliata  or  aaaociale 
company  of  the  applicant:  and  (6)  any  State 
convniaaion  detarmioation*  required  by  aactlona 
32(c)  and  (dK2)  of  PUHCA. 
'See  18 CFR  365.4. 

*  Piling  RaquimMnu  and  Mini«t«rial  Piocwluraa 
for  Paraon*  Seeking  Exempt  WholaMla  Cmerator 
Sutua.  Oder  No.  550.  56  FR  8807  (February  18, 
1W3  (a«  corrected  at  98  PR  11886  (Match  i.  1W3)). 
FERC  Suta.  a  Rags.  RagulaUooa  Preamblea  (IWl- 
1996)  1 30.964  at  30.778  (Onlar  No.  550) 

'Id. 

•Id.  n.  30. 

*  Filing  RequiieinenU  and  Ministerial  Piocadnraa 
for  Persons  Seeking  Exanipt  Wholesale  G«nantar 
Suius.  Order  No  5SO-A.  FKRC  SUU.  8  Regs.. 
Ragulationa  Preambles  (1991-1096)  f  30.9S9  at 
30339-40  (1993). 


or  have  been  the  result  of  drafting 
errors.  In  the  past,  when  Commission 
staff  has  identified  problems  with  an 
application  that  it  believed  would  cause 
the  application  to  be  disapproved, 
Commission  stafl^  has  telephoned  the 
applicant  to  tell  them  of  the  problems. 
The  applicant  has  generally  chosen  to 
withdraw  the  application  and  file  a  new 
one.  This  has  meant  that  those 
applicants  who  will  not  be  public 
utilities  have  had  to  pay  new  filing 
fees.  '0  This  approach  has  proven  to  be 
costly  to  the  applicants  and 
cumbersome  for  the  Commission. 

Based  on  this  experience,  we  have 
decided  to  revise  the  EWG  Rules  to 
provide  that  we  may,  in  our  discretion 
for  good  cause  shown,  allow  applicants 
to  amend  their  applications ' '  without 
paying  a  new  filing  fee.'^  We  will  issue 
a  notice  of  the  filing  of  such  an 
amendment  in  the  Federal  Register 
allowing  interventions  and/or 
comments.  Filing  of  the  amendment 
will  restart  the  statutory  sixty-day 
approval  period.  ■' 

The  General  Counsel  has  delegated 
authority  to  grant  certain  EWG 
applications  and  to  act  on  uncontested 
motions  to  withdraw  such 
applications.  ■<  Accordingly,  we  will 
delegate  to  the  General  Counsel  similar 
authority  to  act  on  uncontested 
amendments  to  applications  that  do  not 
present  unusual  or  interpretation  issues. 
The  notice  of  the  amendment  in  the 
Federal  Register  will  serve  as 
notification  that  the  amendment  has 
been  accepted. 


'"Order  No.  550  oeaiad  a  separate  filing  fee 
category  for  EWGa  that  will  not  become  public 
utilities  upon  the  sale  of  electric  energy  at 
wholesale.  This  would  include  foreign  EWGa. 
EWGa  owning  only  eligible  (Ktlitias  located  and 
lelling  wholly  within  the  Electric  Reliability 
Council  of  Texas,  in  Hawaii,  in  Alaska,  in  Puatio 
Rico,  etc  FERC  Suts.  ft  Regs.  Regulations 
P»««inbles  (1991-1986)  at  30.773. 

■  ■  The  Commiaaion  would  not  expect  to  accept  an 
amendment  if  the  result  of  such  action  is  to 
eOactively  result  in  s  new  propoeal. 

"  When  the  Cammiaaion  does  allow  an 
amendment  to  a  deficient  appUcatioo.  the  amended 
filing  will  receive  the  same  dockM  aumbar  that  the 
Conuniaaion  assigned  to  the  original  application. 

■>See  IS  CFR  369.5. 

■'Delegation  of  Authority  to  the  Secretary,  the 
Director  of  the  Office  of  Elactric  Poww  RagulaUoo 
■nd  the  General  Counsel.  60  FR  62326  (Dec.  6. 
1996). 
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V.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  htmian  environment."  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
himian  environment.'*  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural."  As  explained  below,  this 
final  rule  is  procedural  in  nature. 
Accordingly,  no  environmental 
statement  is  necessary. 

Vn.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  '* 
requires  rulemakings  either  to  contain  a 
description  and  analysis  of  the  impact 
the  rule  will  have  on  small  entities  or 
a  c»rtification  that  the  rule  will  not  have 
a  substantial  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  is  procedural  and 
ministerial  in  nature  and  will  not  add 
any  burdens  to  any  entities.  Rather,  it 
will  make  it  easier  and  quicker  for 
entities,  including  small  entities,  to 
receive  approval  for  their  applications. 
Therefore,  the  Commission  certifies  that 
promulgating  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Vm.  Information  Collection  Statement 

Office  of  Management  and  Budget 
(OMB)  regulations  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  an  agency. " 
The  information  collection  requirements 
in  the  final  rule  are  contained  in  FERC- 
598. 

Title:  FERC-598,  Determinations  for 
Entities  Seeking  EWG  Status. 

Action:  Final  Rule. 

OMB  Control  No:  1902-0166 
(Respondents  shall  not  be  penalized  for 
failure  to  respond  to  this  collection  of 
information  imless  the  collection  of 
information  displays  a  valid  OMB 
control  number.) 

Respondents:  Business  or  other  for 
profit,  including  small  businesses. 
Section  711  of  the  Energy  Policy  Act  of 
1992  (P.L.  102-46)  amended  the  Public 


■'  Regulations  Implementing  the  National 
Environmental  Policy  Act.  Order  No.  486.  52  FR 
47897  (Dec.  17. 1987).  FERC  Stau.  ft  Regs.. 
Regulations  Preambles  (1986-1990)  1 30.783  (1987) 
(codiHed  at  18  CFR  Part  380). 

>*18  CFR  380.4. 

•M8  CFR  380.4(a)(2)(ii). 

'•5  U.S.C  601-612. 

'•9  CFR  1320.12. 


Utility  Holding  Company  Act  of  1935 
(PUHCA)  to  create  a  category  of  power 
producers  known  as  EWGs.  An 
applicant  is  an  EWG  when  it  files  an 
application  demonstrating  that  it  is 
engaged  directly,  or  indirectly  through 
one  or  more  affiliates  as  defined  in  the 
PUHCA  section  2{a)(ll)(B).  and 
exclusively  in  the  business  of  owning 
and/or  operating  all  or  part  of  one  or 
more  eligible  facilities,  and  selling 
electricity  at  wholesale. 
Frequency  of  Responses:  On  occasion. 
Necessity  of  Information:  This  final 
rule  amends  Parts  365  and  375  of  the 
CommissicMi's  regulations  to  provide 
that  the  Commission  may.  in  its 
discretion  for  good  cause  shown,  allow 
EWG  applicants  to  amend  their 
applications  without  paying  new  filing 
fees.  The  Commission  believes  that 
allowing  these  applications  to  be 
amended  will  improve  administrative 
efficiency  and  will  be  less  burdensome 
to  applicants.  The  information  is 
collected  by  the  Commission  in  the  form 
of  a  written  application  for 
determination  of  status  as  an  EWG.  The 
Commission  uses  the  data  to  make  a 
determination  as  to  whether  the 
applicant  meets  the  statutory 
requirements  for  EWG  status. 

The  Final  Rule  will  not  change  the 
reporting  requirements  of  FERC-598. 
This  final  rule  amends  Parts  365  and 
375  of  the  Commission's  regulations  to 
allow  an  applicant  for  EWG  status  to 
amend  its  application  without  paying 
additional  filing  fee.  The  Commission 
believes  that  by  allowing  these 
applications  to  be  amended  to  correct 
deficiencies,  it  will  improve 
administrative  efficiency.  This  rule 
therefore  is  not  subject  to  OMB  review. 
The  Commission  is  submitting  a  copy  of 
the  proposed  rule  to  OMB  for 
information  purposes  only. 

Interested  persons  may  obtain 
information  on  or  submit  comments . 
concerning  the  reporting  requirements 
by  contacting  the  Federal  Energy 
Regulatory  Commission,  888  Firet 
Street.  N.E.  Washington,  D.C.  20426 
(Attention:  Michael  Miller,  Information 
Service  Division,  (202)208-1415),  and  to 
the  Office  of  Management  and  Budget 
[Attention:  Desk  Officer  for  the  Energy 
Regulatory  Commission  (202)396-3087.) 

K.  Administrative  Findings  and 
ESiective  Date 

The  Administrative  Procedure  Act 
(APA)  20  requires  rulemakings  to  be 
published  in  the  Federal  Register.  The 
APA  also  mandates  that  an  opportunity 
for  comments  be  provided  when  an 
agency  promulgates  regulations. 


However,  notice  and  comment  are  not 
required  under  the  APA  when  the 
agency  for  good  cause  finds  that  notice 
and  pubUc  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.^'  The  Commission 
finds  that  notice  and  comment  are 
unnecessary  for  this  rulemaking.  As 
explained  above,  this  final  rule4s 
procedural  and  ministerial  in  nature. 
The  Commission  is  merely  amending  its 
rules  to  improve  the  efficiency  with 
which  certain  routine  items  are 
processed.  We  therefore  find  good  cause 
to  make  this  rule  effective  immediately 
upon  issuance. 

X.  Congressional  Notificaticm 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  agencies  to  report  to  Congress 
on  the  promulgation  of  certain  final 
rules  prior  to  their  effective  dates.22 
That  reporting  requirement  does  not 
apply  to  this  final  rule  because  it  falls 
within  a  statutory  exception  for  rules 
relating  to  agency  organization, 
procedure,  or  practice  that  do  not 
substantially  affect  the  rights  or 
obligations  of  non -agency  parties.^' 

List  of  Subjects 

18  CFR  Part  365 

Exempt  wholesale  generators. 
18  CFR  Part  375 

Authority  delegations  (Government 
agencies).  Electric  power  rates.  Electric 
utihties,  Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
Lois  D.  CasheU. 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  365  and  375. 
Chapter  I,  Title  18.  Code  of  Federal 
Regulatiohs.  as  set  forth  below. 

PART  365— FILING  REQUIREMENTS 
AND  MINISTERIAL  PROCEDURES  FOR 
PERSONS  SEEKING  EXEMPT 
WHOLESALE  GENERATOR  STATUS 

1.  The  authority  citation  for  Part  365 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79. 

2.  Part  365  is  amended  by  revising 

§  365.2(b)(2).  by  redesignating  §  365.5  as 
§  365.6.  §  365.6  as  §  365.7.  and  §  365.7 
as  §  365.8.  and  by  adding  §  365.5. 

§365^    Definitions. 


»5  U.S£.  551-559. 


J'  5  U.S.C.  553(B). 

=  Pub.  1..  104-121, 110  Stat.  847  (1996). 
"Pub.  L.  104-121. 110  SUt.  847.  804(3)(C) 
(1996). 
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(2)  Receipt  of  an  application  means 
the  date  on  which  the  Commission 
receives  the  apphcation  or  an 
amendment  allowed  for  good  cause 
sho%vn  and  the  applicable  filing  fee.  if 
any:  and 
•        •        •        •        • 

f3«&5    Aiwewdnmn ol  ApplttnUonm. 

The  Commission  will  allow 
amendments  of  applications  for  good 
cause  shown  without  payment  of 
additional  filing  fees.  If  the  amendment 
is  accepted,  notice  of  the  amended 
application  will  be  published  in  the 
Federal  Register,  with  further 
opportunity  for  comments. 

PART  375— THE  COMMTOglOW 

1.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 


/:  5  U.S.C.  551-557;  15  U  S.C 
717-71 7w.  3301-3432;  16  U.S.C  791-82Sr 
2601-2645;  42  U  S.C  7101-7352 

2.  In  §  375.309.  paragraph  (g)  is 
revised  to  read  as  follows: 


%Tn.ao9 

CouneeL 


totheOenaral 


(g)  Grant  uncontested  applications  for 
exempt  wholesale  generator  status  that 
do  not  involve  unusual  or  interpretation 
issues;  to  act  on  uncontested  motions  to 
withdraw  such  applications;  and  to  act 
on  uncontested  amendments  to 
applications  for  EWG  status  that  do  not 
present  unusual  or  interpretation  issues. 

IFR  Doc.  96-26476  Filed  11-5-96;  8:45  ami 
MLiMQ  oooi  ■nr-evr 


OEPARTMCNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  610 

(Docliat  No.  t6N-a29q 

Prontinanoa  of  Nama  of  Dtetrtbutor  of 
Biological  Produds 

AQCNCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SIMMANV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
labeling  regulations  for  biological 
products  to  remove  the  requirement  that 
the  manufacturer's  name  be  more 
prominent  than  that  of  the  distributor 
and  to  permit  the  names  of  distributors 
to  be  prominently  displayed  on 
biological  product  container  labels, 
package  labels,  and  labeling.  This 
change  in  labeling  requirements  is 


intended  to  fecilitate  flexible 
manufacturing,  packaging,  distribution, 
and  labeling  arrangements,  and  to 
harmonize  labeling  regulations 
applicable  to  biologic  products  licensed 
under  the  Public  Health  Service  Act  (the 
PHS  Act)  with  the  corresponding 
labeling  regulations  for  drugs  approved 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act). 
Dfficnve  OATl:  November  18. 1996. 
F0«  FURTHiR  MFOMUTION  OONTACT: 
Gloria  J.  Hicks,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630). 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448. 301-594-3074. 
aUPPLflKNTARY  ««FOmiATION: 

I.  Introductioii 

In  the  Federal  Ragiftar  of  September 
27.  1995  (60  FR  49611).  FDA  published 
a  proposed  rule  to  amend  the  labeling 
regulations  to  remove  the  requirement 
that  the  manufacturer's  name  be  more 
prominent  than  the  distributor's  and  to 
permit  the  names  of  distributora  to  be 
prominently  displayed  on  licensed 
biological  product  container  labels, 
package  labels,  and  labeling.  This  final 
rule  is  being  issued  in  accordance  with 
the  principles  set  forth  in  Executive 
Order  12866  and  the  Regulatory 
Reinvention  Initiative  announced  in 
President  Clinton's  memorandum  of 
March  4.  1995.  Executive  Order  12866 
directs  Federal  agencies  and  the  Office 
of  Information  and  Regulatory  Affairs  to 
implement  measures  that  will  reform 
and  streamline  the  regulatory  process. 
As  part  of  the  Regulatory  Reinvention 
Initiative,  a  report  entitled  "Reinventing 
Drug  and  Medical  Device  Regulations" 
was  issued  in  April  1995  by  the 
President  and  Vice  President.  This  final 
rule  completes  a  commitment  made  by 
FDA  in  that  report  to  permit  greater 
flexibility  in  the  appearance  of 
distributors'  names  on  biological 
product  container  labeling,  package 
labels,  and  labeling. 

Under  Executive  Order  12866.  FDA 
published  a  notice  in  the  Fsdaral 
Register  of  January  20.  1994  (59  FR 
3043).  announcing  FDA's  plan  to  review 
and  evaluate  all  significant  regulations 
for  their  effectiveness  in  achieving 
public  health  goals  and  in  order  to 
reduce  or  eliminate  unnecessary 
regulatory  burden.  In  the  Federal 
Reciater  of  June  3. 1994  (59  FR  28821 
and  28822.  respectively).  FDA 
published  two  notices  announcing  the 
review  and  evaluation  of  certain 
biologic  and  blood  and  blood  product 
regulations  by  the  Center  for  Biologies 
Evaluation  and  Research  (CBER).  The 
intent  of  the  review  and  evaluation  was 


to  identify  those  regulations  that  are 
outdated,  burdensome,  inefficient, 
duplicative,  or  otherwise  unsuitable  or 
unnecessary.  Interested  persons  were 
given  unUl  August  17, 1994.  to  respond 
to  the  notices  by  submitting  written 
comments  to  the  DockeU  Management 
Branch,  hi  the  Federal  la^istar  of 
August  17. 1994  (59  FR  42193).  FDA 
extended  the  cmnment  periods  to 
November  15.  1994.  in  response  to 
reouests  to  allow  for  additioial  time  for 
public  comment.  In  the  Federal  Register 
of  November  14, 1994  (59  FR  56448). 
FDA  extended  the  comment  periods  to 
February  13, 1995,  in  response  to 
requests  to  hold  a  public  meeting 
regarding  the  biologies  regulations 
under  review. 

FDA  held  a  public  meeting  on  January 
26,  1995,  that  was  announced  in  the 
Federal  Kajdstar  of  January  9, 1995  (60 
FR  2351).  "Tne  notice  of  public  meeting 
indicated  that  the  public  comment 
period  was  to  close  on  February  13. 
1995.  The  public  meeting  was  a  forum 
for  the  public  to  voice  their  comments 
regarding  the  review  and  evaluation  of 
regulations  being  undertaken  by  CBER. 

Some  of  the  comments  from  the 
docket  and  public  meeting  questioned 
the  need  for  the  manufacturer's  name  to 
be  the  most  prominent  name  on  the 
label  of  a  licensed  biological  product. 
FDA's  regulation  addreuing  the  name  of 
the  selling  agent  or  distributor  on 
biological  product  labeling  (§610.64  (21 
CFR  610.64))  required  that  the  name  of 
the  manufacturer  of  the  biological 
product  be  more  prominently  displayed 
on  the  label  than  the  name  of  the  selling 
agent  or  distributor.  These  comments 
requested  that  CBER  consider  revising 
the  labeling  regulations  so  that 
developere  of  innovative  new  products 
could  place  their  names  prominently  on 
the  label,  even  if  they  contract  out  the 
manufactiuing  of  the  product.  In 
response  to  the  comments,  FDA 
published  a  proposed  rule  (60  FR 
49811)  to  amend  the  labeling 
regulations  to  f>ermit  the  names  of 
distributora  to  be  prominently  displayed 
on  biological  product  container  labels, 
package  labels,  and  labeling. 

n.  Highlights  of  the  Final  Rule 

The  final  rule  is  intended  to  facilitate 
flexible  manufacturing,  packaging, 
distribution,  and  labeling  amngements. 
FDA  recognizes  that  small  innovator 
firms  may  not  have  the  facilities  to 
manufacture  commercial  quantities  of  a 
biological  product  Such  innovator  firms 
that  do  not  hold  the  Ucense  for  the 
product  will  no  longer  be  required  to 
feature  the  license  holder's  name  more 
prominently  on  the  label.  Manufacturere 
and  distributora  will  have  the  option  to 
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negotiate  with  each  other  for  the 
prominence  of  the  various  firm  names 
on  the  label. 

The  final  rule  is  also  intended  to 
reduce  the  regulatory  burden  on 
manufocturers  who  produce  both 
biologies  and  other  drugs  by 
harmonizing  this  labeling  requirement 
v^th  the  labeling  provisions  in  §  201.1 
(21  CFR  201.1)  applicable  to  drugs 
approved  under  the  act. 

■fhe  final  rule  removes  the 
requirement  that  the  manufacturer's 
name  be  more  prominent  than  the 
distributor's  name  on  product  labeling. 
The  final  rule  prescribes  a  number  of 
options  for  identifying  the  distributor  so 
that  the  information  on  the  label  is 
consistent  with  the  actual  circumstances 
of  the  sale  and  distribution  of  the 
product.  In  cases  where  a  distributor  is 
named  on  the  label,  the  final  rule 
requires  the  use  of  a  qualifying  phrase 
to  distinguish  the  manufacturer  and 
distributor  of  the  product.  The 
requirements  that  the  name,  address, 
and  license  number  of  the  manufacturer 
also  appear  on  the  container  label  (21 
CFR  610.60)  and  package  label  (21  CFR 
610.61)  remain  unchanged. 

III.  Comments  on  the  Proposed  Rule 
and  FDA  Responses 

FDA  received  five  letters  of  comments 
on  the  proposed  rule.  All  of  the  letters 
were  from  biological  product 
manufacturers  and  distributors.  All 
letters  favored  the  proposed  rule.  Two 
comments  requested  that  the  proposed 
rule  be  broadened  to  further  harmonize 
the  biologies  labeling  regulations  vnth 
requirements  applicable  to  drugs 
approved  under  the  act.  One  comment 
requested  clarification  of  the  proposed 

rule. 

1 .  One  comment  requested  that  FDA 
completely  harmonize  §610.64  with 
§  201.1  regarding  appearance  of  the 
manufacturer's  name  and  address.  The 
comment  stated  that  FDA's  proposal  to 
retain  the  requirement  that  the 
manufacturer's  name  and  address 
appear  on  the  label  of  a  biologic  product 
imposes  regulatory  burden  on 
manufacturers  who  produce  both 
biological  products  and  drugs  approved 
under  the  act,  as  there  is  no  such 
corresponding  requirement  for  drugs 
subject  to  §201.1. 

FDA  agrees  that  harmonizing  the 
labeling  requirements  applicable  to 
biological  products  with  those 
applicable  to  drugs  approved  under  the 
act  is  desirable,  where  appropriate.  The 
PHS  Act,  section  351(a),  requires  that 
each  package  of  a  biological  product 
subject  to  licensure  be  plainly  marked 
with  the  name,  address,  and  license 
number  of  the  manufacturer.  The  agency 


believes  that  the  provision  in  this  final 
rule  that  the  manufacturer's  name, 
address,  and  license  number  must 
appear  on  the  label  of  a  biological 
product  is  a  reasonable  approach  to 
address  the  statutory  requirement. 
However,  as  part  of  the  May  14, 1996 
(61  FR  24227),  final  rule  to  eliminate  the 
establishment  license  application 
requirement  for  specified  biotechnology 
and  specified  synthetic  biological 
products  licensed  under  the  PHS  Act, 
FDA  has  broadened  the  definition  of 
"manufacturer"  in  21  CFR  600.3(t)  to 
provide  greater  flexibility  in 
determining  who  may  hold  a  license, 
and  consequently,  who  would  be 
identified  as  the  "manufacturer"  in 
labeling. 

2.  A  second  comment  requested  that 
FDA  clarify  whether  the  deletion  of  the 
requirement  that  a  distributor's  name  be 
less  prominent  than  the  manufacturer's 
name  would  apply  to  promotional 
labeling. 

While  the  final  rule  applies  by  its 
terms  to  the  "label"  on  a  biological 
product  and  does  not  specifically 
address  promotional  labeling.  FDA 
intends  to  apply  a  similar  policy  in  its 
review  of  promotional  labeling. 

3.  A  third  comment  asked  that 
consideration  be  given  to  allowing  the 
product  trademark  or  logo  to  appear  on 
the  labeling  in  larger  type  than  (he 
product  name. 

The  requirement  that  the  proper  name 
be  at  least  as  prominent  as  the 
trademark  and  trade  name  is  included 
in  21  CFR  610.62.  Labeling 
requirements  other  than  in  §  610.64  are 
not  addressed  in  this  rulemaking.  In  the 
Federal  Register  of  June  3, 1994  (58  FR 
28821),  FDA  announced  that  it  was 
undertaking  the  review  of  the  general 
biologies  and  licensing  regulations, 
including  labeling  regulations.  FDA  will 
consider  the  comment  regarding  the 
prominence  of  the  product  trademark  or 
logo  as  part  of  the  general  review  of  the 
regulations. 

FDA  has  considered  all  comments 
received  in  response  to  the  proposed 
rule  and  has  determined  that  the 
proposed  rule  should  be  issued  as  a 
final  rule.  Accordingly,  FDA  is  issuing 
as  a  final  rule  a  revis^  §  610.64  to 
provide  greater  flexibility  in  displaying 
the  prominence  of  the  name  of  a 
product  distributor  on  the  product  label. 

IV.  Effiective  Date 

The  final  rule  is  effective  November 
18.  1996.  As  provided  under  5  U.S.C. 
553(d)  and  §  10.40(c)(4)  (21  CFR 
10.40(c)(4)),  the  effective  date  of  a  final 
rule  may  not  be  less  than  30  days  after 
date  of  publication,  except  for,  among 
other  things,  "a  regulation  that  grants  an 


exemption  or  relieves  a  restriction" 
(§  10.40(c)(4)(i)).  Because,  as  described 
in  section  V.  of  this  document,  this  final 
rule  will  provide  greater  flexibility  in 
labeling  to  manufacturers  and 
distributora  of  biological  products.  FDA 
believes  that  an  effective  date  shorter 
than  30  days  is  appropriate.  , 

V.  Analysis  of  Iknpacts 

FDA  has  examined  the  impact  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impact;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  Uie  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Drder. 

Under  the  Regulatory  Flexibility  Act. 
FDA  must  analyze  regulatory  options 
that  would  minimize  any  significant 
economic  impact  of  the  rule  on  small 
entities.  This  amendment  provides 
labeling  alternatives  by  allowing  the 
names  of  distributora  to  be  as  (or  more, 
or  less)  prominent  than  names  of 
manufacturers)  on  the  label.  It  does  not 
require  any  entity  to  change  its  current 
procedures.  At  this  time  FDA  cannot 
quantify  the  benefits  of  the  rule, 
althou^  it  may  benefit  manufacturers 
or  distributors  by  allowing  greater 
flexibility  in  labeling.  Therefore,  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  FDA  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  no  further  analysis  is 
required. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(10)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Lists  of  Subjects  in  21  CFR  Part  610 

Biologies.  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
E>rug.  and  Cosmetic  Act,  the  Public 
Health  Service  Act.  and  under  authority 
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delegated  to  the  Commiwioner  of  Food 
and  Drugs.  21  CFR  part  610  is  amended 
as  follows: 

PART  eiO— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

1.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

AHlbority:  Sees.  201.  501.  502.  503.  505. 
510.  701  of  the  Fedanl  Food.  Drug,  and 
Cosmetic  Act  (21  U.SC  321.  351.  352.  353. 
355.  360.  371);  tecs.  215.  351.  352.  353.  361 
of  the  Public  Health  Service  Act  (41  U.SC 
216.  262.  263.  263a.  264). 

2.  Section  610.64  is  revised  to  read  as 
follows: 


1610.64    Name  and  addrsea  of  dMrlbulor. 

The  name  and  address  of  the 
distributor  of  a  product  may  appear  on 
the  label  provided  that  the  name, 
address,  and  license  number  of  the 
manufacturer  also  appears  on  the  label 
and  the  name  of  the  distributor  is 
qualified  by  one  of  the  following 
phrases:  "Manufactured 
*or_  ".  "Distributed  by 


for 


'Manufactured  by 


"Manufactured  for 


"Marketed  by 


".  "Distributor: 


by 


_ ".  The 


,  or 


qualifying  phrases  may  be  abbreviated. 

Dated:  October  28.  1996. 
William  B.  Schuhx. 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  96-28530  Filed  1 1-5-96;  8:45  am) 
■N.UMQ  OOOf  41«0-«1-r 


DEPARTHENT  OF  TRANSPORTATION 
Federal  Highway  Admlnlatration 
23  CFR  Pan  640 
[FHWA  Oockel  No.  96-19] 
RiN212S-A062 

Certtflcalfon  Acceptance 

AOCNCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 


summary:  The  FHWA.  in  an  interim 
final  rule  published  in  the  Federal 
Regialeron  September  13.  1995, 
adopted  a  policy  that  allows  State 
highway  agencies  (SHAs)  to  use  the 
certification  acceptance  (CA)  procedures 
for  non-Interstate  projects  to 
supplement  the  administrative 
flexibility  provided  in  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA).  Public  Law  102-240.  105 
Stat.  1914.  This  final  rule  contains  one 
minor  modification  to  the  CA  policy  to 


clarify  that  cartain  pro)ect  actions  do  not 
require  FHWA  approval. 
tmcmw  DATI:  This  regulation  is 
effoctive  December  6. 1996. 
fOn  FUfmCfl  WroWMATlOW  OOMTACT:  Mr. 
F^lix  Rodriguez-Soto.  Federal-Aid  and 
Design  Division.  Office  of  Engineering, 
(202)  366-1564.  or  Mr.  Wilbert  Baccus. 
Office  of  the  Chief  Counsel.  (202)  366- 
0780.  Federal  Highway  Administration. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
suppuaiKirrARY  mfonmation:  On 
September  13. 1995.  the  FHWA 
published  an  interim  final  rule  (60  FR 
47480)  establishing  the  procedures  to  be 
followed  by  SHAs  for  the  procesdng  of 
transportation  projects  imder  CA.  A  90- 
day  period  for  agencies,  firms,  or 
individuals  to  provide  comments  was 
allowed.  The  changes  made  to  the  CA 
regulation  by  the  interim  final  rule  are 
discussed  below. 

The  interim  final  rule  eliminated  the 
mandatory  requirement  for  evaluation  of 
tbe  CAprogram  in  each  State  every  four 
years.  Tne  requirement  that  the  State's 
•  laws,  regulations,  directives,  and 
standards  must  accomplish  the  policies 
and  objectives  contained  in  title  23. 
U.S.C.  was  retained.  In  keeping  with 
the  streamlining  effort,  specific 
requirements  of  the  States  for  CA. 
including  reports,  were  deleted  because 
title  23.  U.S.C.  requirements  will  be 
subject  to  periodic  changes.  The  revised 
CA  regulation  provided  that  States  may 
be  requested  to  furnish  reports  and 
information  at  the  discretion  of  the 
FHWA.  All  references  to  the  Secondary 
Road  Flan  (SRP)  were  removed  because 
the  SRP  program  was  eliminated  under 
the  ISTEA  restructiuing. 

The  CA  procedures  were  not 
completely  eliminated  because,  even  in 
light  of  the  additional  flexibility 
provided  by  the  ISTEA  and.  in 
particular.  23  U.S.C.  106.  National 
Highway  System  (NHS)  projects  may  be 
administered  under  CA  and  may  not  be 
administered  under  23  U.  S.  C.  106.  In 
addition,  some  SHAs  continue  to  use 
CA  notwithstanding  the  more  flexible 
options  available  under  23  U.  S.  C.  106. 

Discussion  of  Comments 

This  section  addresses  the  comments 
received  on  the  interim  final  rule.  The 
FHWA  received  comments  from  six 
SHAs  and  one  organization. 

General  Comments 

Five  States  supported  the  regulation 
(two  as  published  in  the  interim  final 
rule  and  three  with  minor 
modifications). 


One  State  commented  that  CA  has 
worked  tucoetsfully  in  that  State.  This 
State  wras  concerned  that  partial  or  full 
revocation  by  the  FHWA  of  a  State's  CA 
plan  could  be  based  on  process  review 
findings  which  may  not  be  part  of  a 
State's  CA  plan.  This  State  also 
recommended  that  the  final  rule 
establish  the  natiue  of  the  process 
reviews  and  other  evaluations  and  that 
an  appeal  process  be  established  in  case 
of  partial  or  full  revocation.  In  response, 
the  FHWA  maintains  that  the  revisions 
to  the  CA  regulation  were  meant  to 
update  the  regulation  to  conform  to  new 
program  provisions,  to  simplify  the 
existing  regulation  by  eliminating 
unnecessary  and  prescriptive 
requirements,  ana  to  allow  for  the  use 
of  process  reviews  which  are  already  the 
primary  form  of  program  oversight  by 
the  FHWA.  The  use  of  process  reviews 
is  not  unique  for  CA  projects  and  the 
FHWA's  method?  of  conducting  process 
reviews  should  be  Samiliar  to  SHA's. 
The  States'  right  to  appeal  was  not 
changed  by  the  interim  final  rule. 

The  one  organization  that  commented 
contends  that  an  interim  rule,  without 
previous  issuance  of  a  notice  of 
proposed  rulemaking,  inhibits  public 
participation  and  debate  on  a  proposed 
regulation  and  causes  reliance  by  States 
on  interim  policy  which  may 
subsequently  change  as  result  of  public 
comments.  In  addition,  it  alleges  that 
the  supplementary  information  section 
in  the  preamble  to  the  interim  rule,  as 
published  in  the  Federal  Roister  (60 
FR  47480).  is  inaccurate  when  it 
characterizes  a  State  CA  procedure  as 
legally  accepUble  if  it  merely  "aims  to 
comply"  with  titie  23.  U.  S.  C.  policies, 
and  that  "streamlining"  of  CA  is  a  full 
retreat  from  Federal  monitoring  of  the 
use  of  Federal  highway  construction 
dollars. 

In  response  to  this  organization's 
contention  concerning  the  use  of  an 
interim  rule,  the  FHWA  maintains  that 
the  interim  rule  merely  updated  the  CA 
regulation,  removed  unnecessary 
prescriptive  requirements  as  part  of  the 
government  regulatory  review  effort, 
provided  more  administrative  flexibility 
in  the  use  of  the  regulation,  and  did  not 
impose  any  additional  restrictions  on 
the  public.  The  FHWA  intends  tiiat  a 
State  accomplish  title  23,  U.S.C. 
policies  through  its  CA  procedures.  The 
FHWA  also  maintains  that  the 
"streamlining"  is  not  a  "retreat"  from 
FHWA  oversight,  but  an 
acknowledgment  that  the  use  of  process 
reviews  and  evaluations  is  the  current 
and  primary  method  of  project  oversight 
by  Uie  FHWA  and  tiiat  it  accomplishes 
the  same  objective  as  the  former  project 
specific  reviews.  In  addition,  the 
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interim  rule  with  request  for  comments 
allowed  SHAs  who  choose  to  participate 
in  the  CA  program  and  others  adequate 
opportimity  to  comment  on  the  interim 
rule.  The  FHWA.  based  on  an  analysis 
of  public  comments  received,  has  re- 
examined its  decision  to  go  forward 
with  the  interim  final  rule  as  the  basis 
for  CA  and  has  determined  that  an 
interim  rule  was  the  appropriate  choice 
in  this  case.  The  FHWA  also  determined 
that  prior  notice  and  opportimity  for 
comment  were  not  required  under  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures 
beoause  it  was  not  anticipated  that  such 
action  would  result  in  the  receipt  of 
useful  information. 

Specific  Ck)mments 

No  specific  comments  were  received 
for  §§640.107.  640.109.  640.111. 
640.115.  and  640.117  and  these  sections 
are  unchanged. 

Section  640.113  is  being  revised  to 
conform  to  comments  received. 
Comments  from  the  States  included:  (1) 
one  State  recommended  removal  of 
paragraph  (e)  to  be  consistent  with  the 
removal  of  23  CFR  140.  Subpart  A, 
formerly  titled  "Reimbursable 
Vouchers";  and  (2)  two  States  suggested 
removal  of  the  reference  to  FHWA 
approval  of  exceptions  in  paragraph  (e) 
to  be  consistent  with  640.113(b)  which 
only  requires  the  States  to  justify  and 
document  the  approval  of  the 
exceptions.  In  the  final  rule,  the 
requirements  of  FHWA  approval  of 
exceptions  and  the  submission  of  final 
vouchers  to  the  FHWA  in  paragraph  (e) 
are  removed  and  the  remaining  text  in 
paragraph  (e)  is  merged  into  paragraph 
(d).  Paragraph  (f)  is  redesignated  as 
paragraph  (e)  in  the  final  rule. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  As  stated,  this  regulation 
merely  streamlines  and  updates  the 
current  CA  regulation  by  giving  added 
flexibility  to  the  States  in  their  use  of 
CA.  It  is  anticipated  that  the  economic 
impact  of  the  rulemaking  will  be 
minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C 


601-612).  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  FHWA  made  this  determination 
based  on  the  fact  that  the  final  rule  for 
CA  is  an  update  of  a  current  regulation 
and  will  provide  greater  flexibility  in 
using  the  CA  alternate  procedures  in  the 
administration  of  projects  consistent 
with  the  provisions  of  ISTEA. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
This  rule  does  not  impose  additional 
costs  or  burdens  on  the  States,  including 
the  likely  source  of  funding  for  the 
States  nor  does  it  affect  the  ability  of  the 
States  to  dischaige  traditional  State 
government  functions.  The  intent  of  this 
rule  is  to  provide  the  States  with 
additional  administrative  flexibility  in 
the  use  of  the  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program;^- 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paf>erwork 
Reduction  Act  of  1995.  44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
efiect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Uiiified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 


document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  640 

Government  procurement.  Grant 
programs-transportation.  Highways  and 
roads. 

Issued  on:  October  28, 1996. 
Rodney  E.  Slater, 
Federal  Midway  Administrator. 

In  consideration  of  the  foregoing,  the 
interim  rule  published  at  60  FR  47480 
on  September  13, 1995,  title  23,  Code  of 
Federal  Regulations,  Part  640  is  adopted 
as  a  final  rule  with  the  following 
changes: 

PART  640— CERTIRCATION 
ACCEPTANCE 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  23  U.S.C  101(e).  117,  ond  315; 
49  CFR  1.48. 

2.  Section  640.113  is  amended  by 
revising  paragraph  (d).  by  removing 
paragraph  (e),  and  by  redesignating 
paragraph  (f)  as  paragraph  (e)  to  read  as 
follows: 

§640.113    Procedurea. 

•  •        *        •        • 

(d)  The  FHWA  may  accept  projects 
based  on  inspections  of  a  ty|>e  and 
frequency  necessary  to  ensure  the 
projects  are  completed  in  accordance 
with  appropriate  standards.  The  State  is 
to  notify  the  FHWA  when  a  project  is 
complete  and/or  ready  for  such 
inspection  and  will  certify  that  the 
plans,  design,  and  construction  for  the 
project  were  in  accord  with  the  laws, 
regulations,  directives,  and  standards 
contained  in  the  State  certification  or 
such  project  exceptions  as  were 
approved  by  the  State. 

*  •        *        •        • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NV-429-0001:  FRL-6644-8] 

Clean  Air  Act  Redaaaification;  Nevada- 
Clark  County  Nonattainmant  Area; 
CartxNi  Monoxide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  EPA  finds  that  the  Clark 
County,  Nevada  carbon  monoxide  (CO) 
nonattaiiunent  area  has  met  the  criteria 
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in  section  186(b)(4)  of  the  Clean  Air  Act 
(CAA):  it  exceeded  the  CO  National 
Ambient  Air  Quality  Standard  (NAAQS) 
once  in  1995;  it  has  adopted  and 
implemented  the  CAA  required 
moderate  nonattainment  area  control 
measures:  and,  it  has  demonstrated 
progress  towards  attaining  the  CO 
NAAQS.  As  a  result  of  this  finding.  EPA 
grants  a  one- year  extension  of  Clark 
County's  moderate  area  attainment  dale 
from  December  31.  1995  to  December 
31.  1996.  EPA's  Hnding  is  based  on  a 
review  of  monitored  air  quality  data  for 
compliance  with  the  CO  NAAQS.  as 
well  as  the  air  quality  planning  progress 
of  Clark  County.  With  EPA's  extension 
of  the  CAA  mandated  attainment  date 
for  one  year,  the  Clark  County  CO 
nonattainment  area  remains  classified  as 
a  moderate  CO  nonattainment  area.  The 
intended  effect  of  EPA's  attainment  date 
extension  is  to  allow  Nevada  and  Clark 
County  either  to  fully  implement  and 
strengthen  current  CO  control  measures, 
or  to  adopt  additional  control  measures 
prior  to  the  1996-97  winter  CO  season 
in  an  effort  to  attain  the  CO  NAAQS. 
KFFECTtvi  DATf :  This  action  is  effective 
on  December  6.  1996. 
fCm  fUnTMER  MFOmtATION  CONTACT:  Jerry 
Wamsley.  A-2-2.  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  9.  75  Hawthorne  Street. 
San  Francisco.  California  94105.  (415) 
744-1226. 

SUPPLEMENT  AMY  MFOftMATION: 
I.  Background 

A.  CAA  Requirements  and  EPA  Actions 
Concerning  Designation  and 
Classifications 

In  1990.  under  section  107(d)(1)(C)  of 
the  Clean  Air  Act  Amendments  (CAA). 
each  carbon  monoxide  (CO)  area 
designated  nonattainment  prior  lo 
enactment  of  the  1990  Amendments  was 
designated  nonattainment  by  operation 
of  law.  Under  section  186(a)  of  the  CAA. 
each  CO  area  designated  nonattainment 
under  section  107(d)  was  also  classified 
by  operation  of  law  as  either 
"moderate"  or  "serious"  depending  on 
the  severity  of  the  areas  air  quality 
problem.  CO  areas  with  design  values 
between  9  1  and  16  4  parts  per  million 
(ppm)  were  classified  as  moderate. 
States  containing  areas  that  were 
classified  as  moderate  nonattainment  by 
operation  of  law  under  section  107(d) 
were  required  to  submit  State 
implementation  plans  (SIPs)  designed  to 
attain  the  CO  national  ambient  air 
quality  standard  (NAAQS)  as 
expeditiously  as  practicable  but  no  later 
than  December  31.  1995. 

On  November  6.  1991.  Clark  County 
was  designated  nonattainment  for  CO 


and  was  classified  as  a  "high"  moderate 
area  given  its  design  value  of  14.4  ppm 
(parts  per  million)  (See  56  FR  56694 
published  in  the  Federal  Kqgistar  on 
November  6. 1991  and  40  CFR  81.329.) 
The  moderate  area  SO*  requirements  are 
set  forth  in  section  187(a)  of  the  CAA 
and  differ  depending  on  whether  the 
area's  design  value  is  below  or  above 
12.7  ppm.  Gark  County  is  required  to 
meet  the  "high"  moderate 
nonattainment  area  requirements, 
because  of  its  14.4  ppm  design  value, 
and  attain  the  CO  NAAQS  by  December 
31. 1995. 

B.  Reclassification  to  a  Serious 
Nonattainment  Area 

EPA  has  the  responsibility,  pursuant 
to  sections  179(c)  and  186(b)(2)  of  the 
CAA.  of  determining  within  six  months 
of  the  applicable  attainment  date. 
December  31.  1995.  whether  a  moderate 
area  has  attained  the  CO  NAAQS.  Under 
section  186(b)(2)(A).  if  EPA  finds  that  a 
moderate  area  has  not  attained  the  CO 
NAAQS.  it  is  reclassified  as  serious  by 
operation  of  law.  Purauant  lo  section 
186(b)(2)(B)  of  the  Act.  EPA  must 
publish  a  document  in  the  Federal 
Register  identifying  areas  which  failed 
lo  attain  the  standard  and  therefore 
must  be  reclassified  as  serious  by 
operation  of  law. 

EPA  makes  attainment  determinations 
for  CO  nonattainment  areas  based  ujion 
whether  an  area  has  two  years  (or  eight 
consecutive  quartere)  of  dean  air  quality 
data.  Section  179(c)(1)  of  the  Act  states 
that  the  attainment  determination  must 
be  based  upon  an  area's  "air  quality  as 
of  the  attainment  date."  Consequently, 
EPA  will  determine  whether  an  area's 
air  quality  has  met  the  CO  NAAQS  by 
December  31.  1995  based  upon  the  most 
recent  two  yeare  of  air  quality  data 
entered  into  the  Aerometric  biformation 
Retrieval  System  (AIRS)  data  base. 
The  reader  should  consult  EPA's 
notice  of  proposed  rulemaking  for  this 
action  for  a  more  detailed  discussion  of 
the  applicable  CAA  requirements  and 
EPA  guidance  on  those  requirements 
and  the  method  of  calculating  CO 
NAAQS  violations  for  reclassification 
purposes.  Please  see  61  FR  41759 
(August  12.  1996). 

C.  Attainment  Date  Extensions 

If  a  state  does  not  have  the  two 
consecutive  years  of  clean  data 
necessary  lo  show  attainment  of  the  CO 
NAAQS.  it  may  apply,  under  section 
186(a)(4)  of  the  CAA.  for  a  one  year 
attainment  date  extension.  At  its 
discretion.  EPA  may  grant  an  extension 
if  the  area  has:  (1)  Measured  no  more 
than  one  exceedance  of  the  CO  NAAQS 
at  any  monitoring  site  in  the 


nonattainment  area  in  the  year 
preceding  the  extension  year  and  (2) 
complied  with  the  requirements  and 
commitments  pertaining  to  the 
applicable  implementation  plan  for  the 
area.  Consequently.  EPA  will  examine 
the  moderate  area's  air  quahty  planning 
progress  and  will  be  disinclined  to  grant 
an  attainment  date  extension  unless  a 
State  has.  in  substantial  part,  addressed 
its  moderate  area  CO  planning 
obligations.  To  determine  if  the  State 
has  substantially  met  these  planning 
requirements.  EPA  will  review  the 
Stale's  attainment  date  extension 
application  to  assess  whether  the  State 
has:  (1)  Adopted  and  substantially 
implemented  control  measures  to  satisfy 
the  requirements  for  a  moderate  CO 
nonattainment  area;  and  (2)  that 
reasonable  further  progress  is  being  met 
for  the  area. 

If  the  State  cannot  make  a  sufficient 
demonstration  that  the  area  has  met  the 
extension  criteria  described  above  and 
EPA  determines  that  the  area  has  not 
demonstrated  attainment  of  the  CO 
NAAQS.  then  the  area  will  be 
reclassified  as  serious  by  operation  of 
law  pureuant  to  section  186(b)(2)  of  the 
Act.  If  an  extension  is  granted,  then,  at 
the  end  of  the  extension  year,  EPA  will 
review  the  area's  air  quality  data  to 
determine  if  the  area  nas  attained  the 
CO  NAAQS. 

Under  section  186(a)(4),  EPA  may 
grant  up  to  two  one  year  extensions  if 
these  conditions  have  been  met. 
However,  if  the  area  measures  a 
violaUon  of  the  CO  NAAQS  during  the 
extension  year,  the  area  will  be  unable 
to  qualify  for  a  second  one  year 
extension.  Then,  once  EPA  makes  a 
finding  of  failure  to  attain  the  CO 
NAAQS,  the  moderate  area  will  be 
reclassified  as  serious  by  operation  of 
law. 

D.  EPA 's  Proposed  Attainment  Date 
Extension  for  Clark  County 

On  August  12,  1996,  EPA  proposed  to 
find  that  the  Clark  Coimty,  Nevada 
carbon  monoxide  (CO)  nonattainment 
area  has  met  the  criteria  in  section 
186(h)(4)  of  the  Clean  Air  Act  (CAA):  it 
exceeded  the  CO  National  Ambient  Air 
Quality  Standard  (NAAQS)  once  in 
1995;  it  has  adopted  and  implemented 
the  CAA  required  moderate 
nonattainment  area  CO  control 
measures;  and,  it  has  demonstrated 
progress  towards  attaining  the  CO 
NAAQS.  As  a  result  of  this  finding,  EPA 
proposed  to  grant  a  one-year  extension 
of  Clark  County's  moderate  area 
attainment  date  firom  December  31,  1995 
to  December  31, 1996.  EPA's  proposed 
finding  was  based  on  a  review  of 
monitored  air  quality  data  from  1994 
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and  1995  for  compliance  with  the  CO 
NAAQS,  as  well  as  the  air  quality 
plaiuiing  progress  of  Clark  County. 
The  reader  should  consult  EPA's 
notice  of  proposed  rulemaking  for  a 
more  detailed  discussion  of  monitored 
air  quality  in  Clark  County,  especially 
CO  values  observed  in  1995  and  1996, 
and  for  EPA's  review  of  Clark  County's 
attainment  date  extension  application. 
Please  see  61  FR  41759  (August  12. 
1996). 

n.  Response  to  Comments  on  Proposed 
Finding 

During  the  public  comment  period  on 
EPA's  proposed  finding,  EPA  received 
no  comments. 

m.  Today's  Final  Action 

EPA  takes  final  action  on  its  proposal 
and  finds  that  the  Clark  County  CO 
nonattainment  area  has  met  the  criteria 
in  section  186(b)(4)  of  the  CAA.  As  a 
result  of  this  finding,  EPA  grants  a  one- 
year  extension  of  Clark  County's 
moderate  area  attainment  date  bom 
December  31. 1995  to  December  31, 
1996.  This  finding  is  based  on  both 
EPA's  review  of  1994  and  1995 
monitored  air  quality  data  for 
compliance  with  the  CO  NAAQS  and 
EPA's  review  of  Clark  County's 
application  for  an  attainment  date 
extension.  With  this  final  action,  Clark 
County  remains  classified  as  a  moderate 
CO  nonattaiiunent  area. 

After  December  31, 1996,  EPA  will 
again  review  the  air  quality  data  for 
Clark  County  to  determine  if  it  has 
attained  the  CO  NAAQS.  If  Clark 
County  measures  violations  of  the  CO 
NAAQS  during  1996,  the  area  will  be 
unable  to  qualify  for  a  second  one  year 
extension.  Then,  after  an  EPA  finding  of 
failure  to  attain  the  CO  NAAQS,  Clark 
County  would  be  reclassified  as  a 
serious  carbon  monoxide  nonattaiiunent 
area  by  operation  of  law. 

IV.  Regulatory  Process 

A.  Executive  Order  (EO)  12866 

Under  E.O.  12866,  58  FR  51735 
(October  4, 1993),  EPA  is  required  to 
determine  whether  regulatory  actions 
are  significant  and  therefore  should  be 
subject  to  0MB  review,  economic 
analysis,  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  a  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  meet  at  least  one  of  the  four 
criteria  identified  in  section  3(f), 
including,  under  paragraph  (1),  that  the 
rule  may  "have  an  annual  eHecX  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 


economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities." 

The  Agency  has  determined  that 
extending  attainment  dates  would  not 
result  in  the  effects  identified  in  section 
3(f).  Under  section  186(a)(4)  of  the  CAA. 
attainment  date  extensions  are  based 
upon  air  quality  conditions  and 
planning  considerations  and  are  either 
administrative  in  nature,  or  must  occur 
by  operation  of  law  in  light  of  certain  air 
quality  conditions.  They  do  not,  in-and- 
of-themselves,  impose  any  new 
requirements  on  any  sectors  of  the 
economy. 


B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

As  discussed  in  section  IV.  of  this 
document,  attaiiunent  date  extensions 
under  section  186(a)(4)  of  the  CAA  do 
not  create  any  new  requirements. 
Therefore,  I  certify  that  today's 
proposed  action  does  not  have  a 
significant  impact  on  small  entities. 

C.  Unfunded  Mandates 

Under  sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22, 1995,  EPA  must 
assess  whether  various  actions 
imdertaken  in  association  with 
proposed  or  final  regulations  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local  or 
tribal  governments  in  the  aggregate.  EPA 
believes,  as  discussed  above,  that  the 
finding  that  Clark  County 
nonattainment  area  meets  the  criteria  in 
section  186(a)(4)  and  thereby  qualifies 
for  an  attainment  date  extension  is  a 
factual  determination  based  upon  air 
quality  considerations  and  must  occur 
by  operation  of  law  and,  hence,  does  not 
impose  any  Federal  intergovernmental 
mandate,  as  defined  in  section  101  of 
the  Unfunded  Mandates  Act. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  tlie  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitionsfor  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  6, 1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  writhin  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  p>ost  pone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  it  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  October  17, 1996. 
Felicia  Marcus, 
Regional  Administrater. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Reflations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  DD— Nevada 

2.  Subpart  DD  is  amended  by  adding 
§  52.1478  to  read  as  follows: 

§52.1478    Extensions. 

The  Administrator,  by  the  authority 
delegated  under  section  186(a)(4)  of  the 
Clean  Air  Act  as  amended  in  1990, 
hereby  extends  for  one  year,  until 
December  31, 1996,  the  attainment  date 
for  the  Clark  County  (Las  Vegas  Valley), 
Nevada  caifoon  monoxide 
nonattainment  area. 
(FR  Doc  96-28478  Filed  11-5-96;  8:45  am] 
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40  CFR  Part  261 
(FRL-6646^ 

Hazwtloiw  Wast 

Syvtam;  MantHlcatlon  and  Ltottng  of 

HMMfdoua  Wasta;  Final  Exclusion; 

CoffsctkMi. 

AOfNCY:  Envtronmantal  Protection 
Agency. 

ACTION:  Final  rule;  correction. 


8U*MARV:  On  July  18. 1996.  the 
Environmental  Protection  Agency  (EPA 
or  Agency)  published  a  final  rule 
granting  a  patition  submitted  by  United 
Technologies  Automotive.  Inc.  (UTA). 
Dearborn.  Michigan,  to  exclude  (or 
"delist"),  conditionally,  on  a  one-time, 
upfront  basis,  a  certain  solid  waste 
generated  by  UTA's  chemical 
stabilization  treatment  of  lagoon  sludge 
at  the  Highway  61  Industrial  Site  in 
Memphis.  Tennessee,  from  the  lists  of 
hazardous  wastes  in  §§  261.31  and 
261.32.  Based  on  careful  analyses  of  the 
waste-specific  information  provided  by 
the  petitioner,  the  Agency  concluded 
that  UTA's  petitioned  waste  will  not 
adversely  affiBct  human  health  and  the 
environment.  Delisting  levels  for 
cadmium,  chromium,  lead,  nickel,  and 
cyanide  which  would  be  protective  of 
human  health  and  the  envirooraent 
were  calculated  and  promulgated.  This 
action  addresses  the  fact  that  the  actual 
volume  of  waste  to  be  disposed  is 
35.000  cubic  yards,  instead  of  the 
20.500  cubic  yards  estimated  by  the 
petitioner  prior  to  publication  of  the 
final  rule.  Therefore,  today's  document 
corrects  the  delisting  levels  for  the 
constituents  of  concern  by  using  the 
dilution  attenuation  factor  (DAF)  of  84 
for  35.000  cubic  yards,  instead  of  the 
DAF  of  96  for  20,500  cubic  yards. 
EFFECTIVE  DATE:  July  18.  1996. 
A00RCS8E8:  The  RCRA  regulatory 
docket  for  the  final  rule  and  today's 
document  is  located  at  the  EPA  Library. 
U.S.  Environmental  Protection  Agency, 
Region  4,  100  Alabama  Street,  S.W., 
Atlanta,  Georgia  30303,  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays. 

The  reference  number  for  this  docket 
is  R4-96-UTEF.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at  a 
cost  of  $0.15  per  page  for  additional 
copies.  For  copying  at  the  Tennessee 
Department  of  Environment  and 
Conservation,  please  see  below. 
FOU  FUfVTHiR  MFOfMATION  COHTACT:  For 
general  information,  contact  the  RCRA 
HotUne.  tcl!  free  at  (800)  424-9346.  or 
at  (703)  412-9810.  For  technical 


information  concerning  this  document, 
contact  Judy  Sophianopoulos. 
Enforcement  and  Compliance  Branch. 
(Mail  Code  4WD-RCRA).  U.S. 
Environmental  Protection  Agency.    . 
Region  4.  100  Alabama  Street.  S.W.. 
Atlanta.  Georgia  30303-3104.  (404)  562- 
8604.  or  call,  toll  free.  (800)  241-1754. 
and  leave  a  message,  with  your  name 
and  phone  number,  for  Ms. 
Sophianopoulos  to  return  your  call.  You 
may  also  contact  Wayne  Gregory. 
Tennessee  Department  of  Environment 
and  Conservation  (TDEC).  5th  Floor.  L 
*  C  Tower.  401  Church  Street. 
Nashville.  Tennessee  37243-1535,  (615) 
532-0847.  If  you  wish  to  copy 
documents  at  TDEC.  please  contact  Mr. 
Gregory  for  copying  procedures  and 
costs. 

SUPPLEMENTARY  MFOMIATKM: 

I.  Reasons  and  Basis  for  Today's 
Document 

Each  delisting  level  in  the  final  rule 
was  calculated  by  multiplying  the 
health-based  level  for  each  constituent 
of  concern  by  the  dilution  attenuation 
factor  (DAF)  of  96  for  a  one-time 
disposal  of  an  estimated  volume  of 
20.500  cubic  yards  of  petitioned  waste. 
See  61  FR  37399.  July  18.  1996.  The 
petitioner  reported  that  the  actual 
volume  to  be  disposed  is  35.000  cubic 
yards.  The  DAF  for  this  volume  is  84. 
See  the  proposed  rule  for  this  petitioned 
waste  at  61  FR  14703.  April  3. 1996. 

Therefore,  today's  document  corrects 
the  delisting  level  for  each  constituent 
of  concern  by  multiplying  each  health- 
based  level  by  84. 

n.  Corrections  to  the  Preamble  of  Final 
Rule 

On  page  37399.  of  the  Federal 
Register  of  July  18.  1996.  Table  1  of  the 
Preamble: 

The  delisting  level  for  chromium  is 
corrected  to  read:  "8.4;  delisting  level  is 
set  at  less  than  5.0.  the  toxicity 
characteristic  level." 

The  delisting  level  for  cyanide  is 
corrected  to  read:  "16.8;  (cyanide 
extraction  must  be  conducted  using 
deionized  water.)" 

The  delisting  levels  for  cadmium, 
lead,  and  nickel  are  corrected  to  read: 
•0.42,"  "1.26."  and  "16.8."  respectively. 

List  of  Sobiects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling.  Reporting  and 
recordkeeping  requirements. 


Dated;  October  25. 1996. 
Jewell  A.  Harper, 

Deputy  Director,  Waste  Management  Division. 
Correction  to  Final  Rale 

PART  261— [CORRECTED] 

ApiMndix  K— (Corrected] 

On  page  37402.  of  the  Federal 
Register  of  July  18. 1996.  in  appendix  DC 
to  part  261.  in  the  third  column  of  table 
1,  condition  (3)  is  corrected  to  read  as 
follows:  Appendix  IX  to  Part  261— 
Wastes  Excluded  Under  SS  260.20  and 
260.22 

Table  l.— Wastes  Excluded  From 
Non-specific  Sources 


FadMy 
address 


Waste  desoiplicn 


(3)  Oetfstirv  Leveb.  All  leach- 
aUe  concentrations  for  these 
constiiuents  must  not  exceed 
the  foHowing  levels  (ppm): 
Cadmium— 0.42;  cyanide— 
18.8;  lead— 1.26;  anO  nickel— 
8.4.  The  leachahle  concentra- 
tion of  chromium  must  be  less 
than  5.0  ppm.  Metal  cor>- 
centrations  in  the  waste  leach- 
ate  must  be  measured  by  the 
method  specHied  m  40  CFR 
261.24.  The  cyanide  extraction 
must  be  conducted  using 
deionized  water.  Total  cyanide 
concentration  in  itw  leachate 
must  be  measured  by  Method 
9010  or  Method  9012  of  SW- 
846. 


(FR  Doc.  96-28243  Filed  n-5--96;  8:45  ami 
aajjNQ  ooot  I 


FEDERAL  COHMUNICATIONS 
COMMSSION 

47  CFR  Part  1 

[OC  Docket  96-101 ,  FCC  96-3761 

Implamsniallon  of  Ssction  34<a)<1)  of 
ths  Pubiie  Utility  Holding  Company  Act 
of1935,asAddsdbyths 
Tslscommunicsttons  Act  of  1006; 
Corrsttlon 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Correction  to  final  regulations. 


8UMMARY:  This  doctunent  contains 
corrections  to  the  final  regulations  (FCC 
96-376)  which  were  published 
Wednesday.  October  9, 1996  (61  FR 
52887). 

EFFECTIVE  DATE:  November  8. 1996. 
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FOR  FURTICR  INFORMATION  CONTACT: 

Lawrence  J.  Spiwak,  Competition 
Division,  Office  of  General  Counsel,  at 
(202) 418-1870. 

8UPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  implement  new 
section  34(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  1935. 15 
U.S.C.  79  et  seq.  as  added  by  Section 
103  of  the  Telecommunications  Act  of 
1996  (Public  Uw  104-104. 110  Stat  56). 

Need  for  Correction 

As  published,  a  database  error 
assigned  the  same  subpart  heading  to 
two  different  sets  of  FCC  rules.  This 
Errata  is  required  to  rectify  this  database 
error. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  9. 1996  of  the  final  regulations 
(GC  Docket  96-101.  FCC  96-376).  which 
were  the  subject  of  FR  Doc.  61-52887, 
is  corrected  as  follows: 

Subpart  S— [Coirected] 

1.  On  page  52899.  column  1, 
amendatory  instruction  2,  is  corrected  to 
read  as  follows: 

"A  new  subpart  T.  consisting  of 
Sections  1.5000  through  1.5007.  is 
added  to  part  1  to  read  as  follows:". 

2.  On  page  52899,  column  1.  all 
references  to  subpart  S  are  corrected  to 
read  subpart  T. 

3.  On  page  52899,  columns  1,  2  and 
3,  all  references  to  sections  1.4000 
through  1.4007  are  correctly  designated 
as  sections  1 .  5000  through  1 .  5007 . 
respectively. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  96-28439  Filed  11-5-96;  8:45  am) 

MLLMQ  COOE  •712-01-P 


47  CFR  Part  73 

Radio  Broadcasting  Sarvlcos;  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 


pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Conunission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgmdes]  by  Applications,  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  November  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  October  18. 1996. 
and  released  October  25, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW,  Washington. 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  fix>m  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street,  N.W..  Suite  140. 
Washington,  D.C.  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


Channel  296C3  at  Coleman,  by 
removing  Qiannel  241 A  and  adding 
Channel  241C3  at  Edna,  by  removing 
Channel  240A  and  adding  Channel 
240C3  at  Goliad,  by  removing  Channel 
263A  and  adding  Channel  263C3  at 
Madisonville,  by  removing  Channel 
247C  and  adding  Channel  247C1  at 
Pecos,  and  by  removing  Channel  221A 
and  adding  Channel  221C2  at  Stamford. 
8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Channel  229A 
and  adding  Channel  230C3  at  Nekoosa. 
Federal  Communications  Commission 
]ohn  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  96-28436  Filed  11-5-96,  8:45  am) 
BiLUNO  coca  crii-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  96-155;  RM-88281 

Radio  Broadcasting  Sarvicos;  Kaaau, 
HI 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  239B1 
and  adding  Channel  239B  at  Carlsbad. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  224A  and  adding 
Channel  224C  at  Glenwood  Springs. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  removing  Channel  221 A  and  adding 
Channel  221C3  at  Belleville. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  268A 
and  adding  Channel  268C3  at  St.  James. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  296A 
and  adding  Channel  296C3  at  Belzoni 
and  by  removing  Channel  282C3  and 
adding  Channel  282C2  at  Greenwood. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  296A  and  adding 


SUMMARY:  This  document  allots  Channel 
286C2  to  Keaau,  Hawaii,  as  that 
community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  filed  by  Deborah  Takehiro 
Ombac.  See  61  FR  40775,  August  6, 
1996.  Coordinates  used  for  Channel 
286C2  at  Keaau,  Hawaii,  are  19-37-30 
and  155-02-24.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  December  9.  1996.  The 
window  period  for  filing  applications 
for  Channel  286C2  at  Keaau,  Hawaii, 
will  open  on  December  9. 1996,  and 
close  on  January  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  286C2  at  Keaau,  Hawaii, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-155, 
adopted  October  18, 1996.  and  released 
October  25. 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800,  located  at 
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1919  M  Stnet.  N.W..  Room  246.  or  2100 
M  Street,  N.W..  Suite  140.  Waahington. 
D.C.  20037. 

Lkt  ofSubtecta  in  47  CFK  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulatiom  is  amended  as 
follows: 

PART  73— (AMENOEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AiAftty:  Sees.  303.  48  Stat.,  as  amended. 
1062:  47  U.S.C.  154.  as  amended. 

fTSJKB    lAmanded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  adding  Kaaau.  Channel  28eC2. 
Federal  Communicalioas  Commission 
leha  A.  Karowos, 

Chmf.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau 
IFR  Doc.  9e-2«441  Filed  11-5-96;  8:45  ami 
aaiMoooM  ans-ov^ 
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Rk«o  BrtMdcastIng  8«rvlcM:  Cllflon, 
TN 

AQfNCV:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  D.  Mitchell  Self  Broadcasting. 
Inc..  allots  Channel  293A  to  Clifton. 
Tennessee,  as  the  community's  first 
local  aural  transmission  service.  See  61 
FR  42230,  August  14.  1996.  Channel 
293A  can  be  allotted  to  Clifton  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
10.6  kilometers  (6.6  miles)  northwest  in 
order  to  avoid  a  short-spacing  conflict 
with  the  licensed  site  of  Station  WBTG 
(FM).  Channel  292C3,  Sheffield. 
Alabama.  The  coordinates  for  Channel 
293A  at  Clifton  are  35-28-01  and  86- 
03-11.  With  this  action,  this  proceeding 
is  terminated. 

DATES:  Effective  December  9.  1996.  The 
window  period  for  filing  applications 
will  open  on  December  9.  1996.  and 
close  on  January  9.  1997. 
FOR  FUim«l»  MFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Medta  Bureau.  (202) 
418-2180. 

aUPFLOtmWTMy  MFOfMATKM:  This  is  a 
synopsis  of  the  Commissions  Report 
and  Order.  MM  Docket  No.  96-163. 
adopted  October  18.  1996.  and  released 


October  25. 1996.  The  fiill  text  of  this 
Commission  dedsion  it  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FOC  Reference 
Center  (Room  239).  1919  M  Street.  NW. 
Washington.  D.Q  The  complete  text  of 
this  decision  may  alao  be  puoiiaaed 
from  the  Commiaaion's  copy  contrector. 
ITS.  Inc.  (202)  857-3600.  2100  M 
Street.  NW.  Suite  140.  Waahingtcm,  D.C 

20037. 

Liat  of  Sobfacta  in  47  CFK  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART73— (AACNDEpl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AallMritr  Sec*.  303.  48  Sut.  as  amended. 
1082;  47  use.  154.  as  amended. 

173.202    [Amandedl 

2.  SecUon  73.202(b).  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  adding  Qifton.  Channel 
293A. 

Federal  Communications  Commisaion 
)«^  A.  KarawoB. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  96-28438  Filed  11-5-96;  8:45  am] 
■LUNQ  coca  t7is-ai-» 


47  CFR  Part  73 

(MM  oodiat  No.  9»-ise:  rai-4S4iq 

Radto  BrtMdcaMIng  8«rv«oM;  Umon. 
CO 

AQENCV:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
229A  to  Limon.  Colorado,  as  that 
community's  second  local  FM 
transmission  service,  in  response  to  a 
petition  filed  on  behalf  of  Roger  L. 
Hoppe.  n.  See  61  FR  40774.  August  6. 
1996.  Coordinates  used  for  Chaiuiel 
229A  at  Limon.  Colorado,  are  North 
Latitude  39-15-36  and  West  Longitude 
103-41-12.  With  this  action,  the 
proceeding  is  terminated. 
DATM:  Effective  December  9.  1996.  The 
window  period  for  filing  applications 
for  Channel  229A  at  Limon.  Colorado, 
will  open  on  December  9.  1996.  and 
close  on  January  9.  1997. 
FOR  FURTHiR  MK)RMAT10N  CONTACT: 

Nanc-y  Joyner.  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
window  application  fiUng  process  for 


Channel  229A  at  Limon,  Colorado, 
should  be  addressed  to  the  Audio 
Services  Division.  (202)  418-2700. 
SUPPIXMENTARY  MTORMATION:  This  is  a 

sjmopsis  of  the  Commisaion 's  Report 
and  Order.  MM  Docket  No.  96-156, 
adopted  October  18, 1996,  and  released 
October  25, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  POC's  Refisrenoe 
Center  (Room  239),  1919  M  Street.  NW, 
Washington.  D.C  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractora.  International  Transcription 
Service,  Inc..  (202)  857-3800,  located  at 
1919  M  Street,  N.W..  Room  246.  or  2100 
M  Street.  N.W.,  Suite  140,  Washington, 
D.C.  20037. 

Liat  of  Snl^acls  in  47  CFR  Part  73 

Radio  lm>adcasting. 

Part  73  of  Utie  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aatharity:  Sees.  303. 48  SUt.  as  amended, 
1082;  47  U.S.C  154.  as  amended. 

173.202    (Amandodl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Channel  229A  at  Limon. 
Federal  Communications  Commission 
fokii  A.  Karaosos. 

Qiief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc  96-28443  FUed  11-5-96:  8:45  am] 
I  ooea  sn»-ai-» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

4BCfnPurM  1601, 1503, 1509, 1510, 
1511. 1512, 1513, 1516, 1510, 1527, 
1532. 1533. 1535, 1542  arKJ  1562 

Fra.-6632-4] 

Acquisition  Regulation;  Administrativ* 
ChangM 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


SUMMARY:  This  document  makes 
administrative  changes  to  the  EPA 
Acquisition  Regulation  (EPAAR). 
consistent  with  the  Federal  Acquisition 
Streamlining  Act  (FASA)  and  other 
administrative  changes. 
CFfecnvf  DATE:  November  21. 1996. 
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ADDRESSES:  Environmental  Protection 
Agency,  Office  of  Acquisition 
Management  (3802F),  401  M  Street 
S.W.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Larry  Wyborski,  Telephone:  (202)260- 
6482. 

SUPPLEMENTARY  INFORMATION: 

L  Background  Information 

The  Federal  Acquisition  Streamlining 
Act  (FASA)  was  implemented  through 
several  changes  to  the  Federal 
Acquisition  Regulation  (FAR).  This  rule 
revises  the  Environmental  Protection 
Agency  Acquisition  Regulation 
(H»AAR)  to  make  it  consistent  with  FAR 
changes  resulting  from  the  FASA.  The 
changes  include  several  redesignations 
of  EPAAR  citations,  such  as  what  was 
previously  EPAAR  Part  1511,  to  make 
them  consistent  with  the  FAR.  This  rule 
does  not  impose  any  new  requirements 
on  Agency  contractors. 

n.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  under  Executive  Order  12866; 
therefore,  no  review  is  required  at  the 
Office  of  Information  and  Regulatory 
Affairs,  within  OMB. 

m.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  for  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501,  et.  seq. 

rv.  Regulatory  Flexibility  Act 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et.  seq.  This  rule  is 
limited  to  changes  in  EPA's  internal 
procedures. 

V.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  Public  Law 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local  and 
tribal  governments  and  the  private 
sector. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiires  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Private  sector  costs  for  this  action  relate 
to  paperwork  requirements  and 
associated  expenditures  that  are  tar 
below  the  level  established  for  UMRA 
applicability.  Thus,  the  rule  is  not 


subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

VI.  Regulated  Entities 

There  are  no  entities  potentially 
regulated  by  this  action. 

List  of  Subject!  in  48  CFR  Parts 

1501. 1503, 1509. 1510, 1511, 1512, 
1513, 1516. 1519, 1527, 1532, 1533, 
1535, 1542  and  1552  Government 
procurement. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  15  of  Title  48  Code 
of  Federal  Regulations,  parts  1501, 1503, 
1506. 1509. 1510, 1511, 1512, 1513. 
1516, 1519, 1527, 1532, 1533, 1542  and 
1^52  are  amended  as  follows: 

1.  Authority:  Sec.  205(c),  63  Stat.  390  as 
amended.  40  U.S.C  486(c). 

2.  Section  1501.602-3(d)(l)(v)  is 
amended  by  removing  the  words  "small 
purchases"  and  adding  in  its  place  the 
words  "simplified  acquisition 
procedures". 

PART  1503-{AMENDED] 

3.  Part  1503  is  amended  to  add 
Subpart  1503.9  to  read  as  follows: 

Subpart  1503.9— Whistle  Blower 
Protections  for  Contractor  Employees 

1 503.905    Procedurea  for  Investigating 
complaints. 

The  Assistant  Administrator  for 
Administration  and  Resources 
Management  is  designated  as  the 
recipient  of  the  written  report  of 
findings  by  the  Inspector  General.  The 
Assistant  Administrator  shall  ensure 
that  the  report  of  findings  is 
disseminated  in  accordance  with  FAR 
3.905(c). 

PART  1509— [AMENDED] 

4.  Part  1509  is  amended  by  removing 
the  words  "small  purchases"  and 
adding  in  its  place  the  words 
"simplified  acquisition  procedures"  in 
the  following  places: 

(a)  Section  1509.507-l(b); 

(b)  Section  1509.507-2(a); 

(c)  Section  1509.507-2(c). 

5.  In  Part  1509  remove  the  words 
"small  purchase  limitation"  and  replace 
with  the  words  "simplified  acquisition 
threshold"  in  the  following  places: 

(a)  Section  1509.507-2(a); 

(b)  Section  1509.507-2(b); 

(c)  Section  1509.507-2(c). 

6.  Section  1509.404  is  revised  to  read 
as  follows: 

1509.404    Parties  excluded  from  Federal 
procurement  and  nonprocurement 


The  Director,  Office  of  Grants  and 
Debarment  (or  designee)  is  responsible 


for  notifying  GSA  in  accordance  with 
FAR  9.404(c). 

7.  In  Section  1509.507-2.  paragraph 
(d)  is  revised  to  read  as  follows: 

1509.507-2    Contract  clauses. 

•        »        •        •        * 

(d)  The  Contracting  Officer  shall 
insert  the  clause  at  1552.209-75  in 
Superfund  solicitations  and  contracts  in 
excess  of  the  simplified  acquisition 
threshold,  where  the  solicitation  or 
contract  does  not  include  (EPAAR)  48 
CFR  1552.211-74.  Work  Assignments. 
Alternate  I,  or  a  similar  clause  requiring 
conffict  of  interest  certifications  during 
contract  performance.  This  clause 
requires  an  aimual  conflict  of  interest 
certification  fitjm  contractors  when  the 
contract  does  not  require  the  submission 
of  other  conflict  of  interest  certifications 
during  contract  performance.  Contracts 
requiring  annual  certifications  include: 
Site  Specific  contracts,  the  Contract 
Laboratory  Program  (CLP),  and  the 
Sample  Management  Office  (SMO) 
contracts.  The  annual  certification 
requires  a  contractor  to  certify  that  all 
organizational  conflicts  of  interest  have 
been  reported,  and  that  its  personnel 
{)erforming  work  under  EPA  contracts  or 
relating  to  EPA  contracts  have  been 
informed  of  their  obligation  to  ref>ort 
personal  and  organizational  conflicts  of 
interest  to  the  Contractor.  The  annual 
certification  shall  cover  the  one-year 
period  from  the  date  of  contract  award 
for  the  initial  certification,  and  a  one- 
year  period  starting  from  the  previous 
certification  for  subsequent 
certifications.  The  certification  must  be 
received  by  the  Contracting  Officer  no 
later  than  45  days  after  the  close  of  the 
certification  period  covered. 

PART  1510— {REMOVED] 

8.  Part  1510  is  removed  under  the 
authority  of  Sec.  205(c).  63  Stat.  390  as 
amended,  40  U.S.C.  486(c). 

9.  Part  1511  is  added  to  read  as 
follows: 

PART  11— DESCRIBING  AGENCY 
NEEDS 

1511.000    Scope  of  part. 

1511.011     Solicitation  Provisions  and 

Contract  Qauses. 
1511.011-70    Reports  of  work. 
1511.011-71    (Reserved.) 
1511.011-72    Monthly  progress  report 
1511.011-73    Level  of  effort. 
1511.011-74    Work  assignments. 
1511.011-75    Working  files. 
1511.011-76    Legal  analysis. 
1511.011-77    Final  reports. 
1511.011-78    Advisory  and  assistance 

services. 
1511.011-79    Information  resources 

management 
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Autbority:  Sec.  20S(c).  63  Sta.  390.  as 
amended.  40  U  S.C  486(c). 

1511.000    Scopcofpan 

This  Part  implements  FAR  part  11 
and  provides  policy  and  procedures  for 
describing  Agency  needs. 

1511.011    SoUcitatton  Provtslona  and 
Contract  Claufl 


1511.011-77    Flnatrapofla. 

Contracting  Officers  shall  insert  the 
contract  clause  at  1552.211-77  when  a 
contract  requires  both  a  draft  and  a  final 
report. 

1511.011-78    Advtaoryand 


1511.011-70    Raporta  of  work. 

Contracting  OfTicers  shall  insert  one 
of  the  contract  clauses  at  1552.21 1-70 
when  the  contract  requires  the  delivery 
of  reports.  Alternate  I  should  be  used  to 
specify  reports  in  contract  schedule, 
whereas  the  other  clause  should  be  used 
when  reports  are  specified  in  the 
contract  attachment. 

1511.011-71    [Roaarvad] 

1511.011-72    Monthly  progreea  report 

Contracting  OfHcers  shall  insert  a 
contract  clause  substantially  the  same  as 
the  clause  at  1552.211-72  when 
monthly  progress  reports  are  required. 

1511.011-73    Laval  Of  altoft. 

The  Contracting  Officer  shall  insert 
the  clause  at  1552.211-73.  Level  of 
Effort,  in  term  form  contracts. 

1511.011-74    WofK  aaaignmanta. 

The  Contracting  Officer  shall  insert 
the  contract  clause  at  1552.211-74, 
Work  Assignments,  in  cost- 
reimbursement  type  term  form  contracts 
when  work  assignments  are  used.  For 
Superfund  contracts,  except  for 
contracts  which  require  annual  conflict 
of  interest  certificates  (e.g..  Site  SpeciHc 
contracts,  the  Contract  Laboratory 
Program  (CLP),  and  Sample 
Management  Office  (SMO)  contracts), 
the  Contracting  Officer  shall  use  the 
clause  with  either  Alternate  I  or 
Alternate  U.  Alternate  I  shall  be  used  for 
contractors  who  have  at  least  3  years  of 
records  that  may  be  searched  for 
certification  purposes.  Alternate  II  shall 
be  used  for  contractors  who  do  not  have 
at  least  three  years  of  records  that  may 
be  searched. 

1511.011-75    Working  fUaa. 

Contracting  Officers  shall  insert  the 
contract  clause  at  1552.211-75  in  all 
applicable  EPA  contracts  where 
accurate  working  files  on  all  work 
documentation  is  required  in  the 
performance  of  the  contract. 

1511.011-70 


Contracting  O^icers  shall  insert  the 
clause  at  1552.211-76  when  it  is 
determined  that  the  contract  involves 
legal  analysis. 


Contracting  Officers  shall  insert  the 
contract  clause  at  1552.211-78  in  all 
contracts  for  advisory  and  assistance 
services. 

1511.011-79    Inforrnatton  raaourcat 
manaQamanL 

The  Contracting  Officer  shall  insert 
the  clause  at  1552.211-79,  Compliance 
with  EPA  Policies  for  Information 
Resource  Management,  in  all 
solicitations  and  contracts. 

PART  1512— (REMOVED] 

10.  Part  1512  is  removed  under  the 
authority  of  Sec.  205(c).  63  Stat.  390  as 
amended.  40  U.S.C.  486(c). 

11.  Part  1513  is  revised  to  read  as 
follows: 

PART  1513— SIMPURED  ACQUISfTION 
PROCEDURES 

1513.000     Scope  of  part. 
Subpart  1513.1— Oanarai 

1 51 3. 1 70    Competition  exceptions  and 
justification  for  sole  source  simplified 
acquisition  procedures. 

1513  170-1     Contents  of  sole  source 
justifications. 

Subpart  1513.4— 4mpraat  Fund 

1513.404    Conditions  for  use. 
Subpart  1513.5— Purchaaa  Ordera 

1513.505    Purchase  order  and  related  forms. 
1513.505-2    Agency  order  forms  in  lieu  of 

Optional  Forms  347  and  348. 
1513  507    Clauses. 

Authority:  Sec.  205(c),  63  Stat.  390,  as 
amended.  40  U.S.C  486(c). 

1513.000    Scope  of  part 

This  part  prescribes  EPA  policies  and 
procedures  for  the  acquisition  of 
supplies,  nonpersonal  services,  and 
construction  from  commercial  sources, 
the  aggregate  amount  of  which  does  not 
exceed  the  simplified  acquisition 
threshold. 

Subpart  1513.1— OwMral 

1513.170    CompaOnon  azoaptlena  and 
Hwtiflcatlon  for  tola  aouroa  atmplinad 

1513.17^-1    ConlMits  of  tola  eourca 
tuatlfteattona. 

The  program  office  submitting  the 
procurement  request  must  submit,  as  a 
separate  attachment,  a  brief  written 
statement  in  support  of  sole  source 
acquisitions  exceeding  the  micro- 


purchase  threshold.  The  statement  must 
cite  one  or  more  of  the  circumstances  in 
FAR  6.302  and  the  necessary  facts  to 
support  each  circumstance.  Although 
program  offices  may  not  cite  the 
authority  in  FAR  6.302-7,  the  public 
interest  may  be  used  as  a  basis  to 
support  a  sole  source  acquisition.  If  the 
acquisition  has  been  synopsized  as  a 
notice  of  proposed  sole  source 
acquisition,  the  statement  must  include 
the  results  of  the  evaluation  of 
responses  to  the  synopsis. 

Subpart  1513.4— Imprest  Fund 

1513.404    Condttlona  f or  uaa. 

Imprest  funds  may  be  used  when  the 
transaction  does  not  exceed  S500  ($750 
under  emergency  conditions). 

Subpart  1513.5— Purchase  Ordars 
1513.505    Purcfiaaa  order  and  ratalad 


1513.505-2    Agency  order  forma  In  Hau  of 
Optional  Forma  347  and  348. 

Contracting  Onicers  may  use  the  EPA 
Form  190O-8.  Procurement  Request/ 
Order,  in  lieu  of  Optional  Forms  347 
and  348  for  individual  purchases 
prepared  in  accordance  with  the 
instructions  printed  on  the  reverse 
thereof  (see  1553.213-70). 

1513.507    Ctauaaa. 

(a)  It  is  the  general  policy  of  the 
Environmental  Protection  Agency  that 
Contractor  or  vendor  prescribed  leases 
or  maintenance  agreements  for 
equipment  shall  not  be  executed. 

(b)  The  Contracting  O^cer  shall, 
where  appropriate,  insert  the  clause  at 
1552.213-70.  Notice  to  Suppliers  of 
Equipment,  in  orders  for  purchases  or 
leases  of  automatic  data  processing 
equipment,  word  processing,  and 
similar  types  of  commercially  available 
equipment  for  which  vendora.  as  a 
matter  of  routine  commercial  practice, 
have  develof>ed  their  own  leases  and/or 
customer  service  maintenance 
agreements. 

1516.307    [Amended] 

12.  Section  1516.307(c)  is  amended  by 
removing  "1552.216-75"  and  adding  in 
its  place  "1552.216-76". 

PART  1519— {AMENDED] 

13.  The  heading  of  Part  1519  is 
amended  by  removing  the  words  "Small 
Business  and  Small  Disadvantaged 
Business  Concerns"  and  adding  in  its 
place  the  words  "Small  Business 
Programs." 

14.  Part  1519  is  amended  by  removing 
the  words  "Small  and  Disadvantaged 
Business  Utilization  Specialist"  and 
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adding  in  its  place  the  words  "Small 
Business  Specialist",  by  removing 
"SDBUS"  and  adding  in  its  place 
"SBS".  and  by  removing  the  words 
"Small  and  Disadvantaged  Utilization 
Specialists"  and  adding  in  its  place  the 
words  "Small  Business  Specialists". 

15.  Section  1519.201-1  is 
redesignated  as  section  1519.201-71 
and  section  1519.201-2  is  redesignated 
as  section  1519.201-72. 

16.  Section  1519.201-72  is  amended 
by  removing  the  sentence  "The  SDBUS 
is  not  precluded  from  being  assigned  the 
responsibility  for  the  labor  surplus  area 
program  prescribed  by  FAR  Part  20"  in 
paragraph  (b). 

17.  Section  1519.201-72  is  amended' 
by  removing  the  words  "small  purchase 
limitation"  and  adding,  in  its  place  the 
words  "simpUfied  acquisition 
threshold"  in  paragraph  (c)(3). 

1527.400    [Amended] 

18.  Section  1527.409  is  amended  by 
removing  the  words  "small  purchase 
limitation  and,  as  appropriate,  in  small 
purchases"  and  adding  in  its  place  the 
words  "simplified  acquisition  threshold 
and,  as  appropriate,  in  simplified 
acquisition  procedures. ' ' 

PART  1532— {AMENDED] 

19.  Part  1532  is  amended  to  add 
subpart  1532.2  to  read  as  follows: 

Sulipart  1532,2— Commercial  Item  Purcfiaaa 
Financing 

1532.201    Statutory  authority. 

Authority  for  making  the 
determination  under  FAR  32.201  is 
delegated  to  a  level  above  the 
Contracting  Officer. 

1533.103-70    [Removed] 

20.  Section  1533.103-70  is  removed. 

1535.007-70    [Amended] 

21.  Section  1535.007-70,  paragraph 
(c)  is  amended  by  adding  "(TSCA)"  after 
the  words  "Business  Information"  in  the 
first  sentence. 

22.  Subpart  1542.7  is  amended  to  add 
Section  1542.703-2  to  read  as  follows: 

1542.703-2    Certificate  Of  Indirect  coata. 

The  Head  of  the  Contracting  Activity 
may  waive  the  certification  requirement 
set  forth  in  FAR  42.703-2. 

23.  Section  1552.209-71  is  amended 
by  revising  paragraph  (c)  to  read  as 
follows: 

1562.209-71    Organiiattonalconfliclsof 


acquisition  procedures,  use  of  the  clause    DEPARTMENT  OF  TRANSPORTATION 

is  optional. 

•        •        •        *        •  Surface  Transportation  Bosrd 


(c)  When  the  procurement  is 
accompUshed  through  simplified 


1552.210-70    [Amended] 

24.  Section  1552.210-70  is 
redesignated  as  section  1552.211-70. 

1552.210-72    [Amended] 

25.  Section  1552.210-72  is 
redesignated  as  section  1552.211-72. 

1552.210-75    [Amended] 

26.  Sections  1552.210-75  through 
1552.210-79  are  redesignated  as 
sections  1552.211-75  through 
1552.211-79. 

1552.210-80    [Amended] 

27.  Section  1552.210-80  is 
redesignated  as  section  1552.209-75. 

1552.211-78    [Amended] 

28.  In  newly  designated  section 
1552.211-78,  remove  the  words 
"management  consulting"  and  replace 
with  the  words  "advisory  and 
assistance". 

1552.212-70    [Amended] 

29.  Section  1552.212-70  is 
redesignated  as  section  1552.211-73. 

1552.212-71    [Amended] 

30.  Section  1552.212-71  is 
redesignated  as  1552.211-74. 

31.  The  heading  of  the  clause  in 
section  1552.215-70  is  revised  to  read 
as  follows: 

1 552.21 5-70    EPA  Source  Evaluation  and 
Selection  Procedures— Procurements  (SEP 
1996) 

As  prescribed  in  1515.605,  insert  the 
following  provision:  EPA  SOURCE 
EVALUATION  AND  SELECTION 
PROCEDURES  -  PROCUREMENTS  (SEP 
1996) 
***** 

32.  The  heading  of  the  clause  and  the 
title  of  the  clause  in  section  1552.235- 
76  are  revised  to  read  as  follows: 

1552.235-76    TrMtment  of  Confldentlai 
Buainaas  Informatioh  (TSCA)  (APR  1996) 

As  prescribed  in  1535.007-70(c), 
insert  the  following  clause: 

TREATMENT  OF  CONFIDENTIAL 
BUSINESS  INFORMATION  (TSCA) 
(APR  1996) 
***** 

Dated:  September  30, 1996. 
Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
[FR  Doc.  96-28424  Filed  11-5-96;  8:45  am] 
BOJJNOOOOCi 


49  CFR  Parts  1011, 1104. 1111. 1112. 
1113. 1114, 1115,  and  1121 

[STB  Ex  Pane  No.  527] 

Expedited  Procedures  for  Processing 
Rail  Rate  Reasonableness,  Exemption 
and  Revocation  Proceedings 

AGENCY:  Surface  Transportation  Board. 

ACTION:  Final  rules;  postponement  of 
effective  date. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  amended  its  Rules  of 
Practice  at  49  CFR  1100-1149  in  a 
decision  served  October  1, 1996  and 
published  in  the  Federal  Register  on 
October  8.  1996  (61  FR  52710).  The 
rules  were  scheduled  to  become 
effective  November  7, 1996.  The  Board 
is  postponing  the  effective  date  of  the 
rules  to  November  16, 1996  to  allow 
sufficient  time  to  consider  the  petitions 
to  reopen  that  have  been  filed  in  this 
proceeding. 

EFFECTIVE  DATE:  Effective  November  6. 
1996,  the  effectiveness  of  the  final  rules 
published  on  October  8,  1996  (61  FR 
52710)  is  delayed  until  November  16, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Stilling.  (202)  927-7312. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721.] 

SUPf>LEMENTARY  INFORMATION:  The  Board 
issued  final  rules  in  a  decision  in  this 
proceeding  served  October  1,  1996,  and 
published  in  the  Federal  Register  on 
October  8. 1996  (61  FR  52710),  with  an 
effective  date  of  November  7, 1996. 
Joseph  C.  Szabo,  for  and  on  behalf  of 
United  Transportation  Union-Illinois 
Legislative  Board,  filed  a  petition  to 
reopen  and  a  petition  to  stay  a  portion 
of  the  decision  pending^sposition  of 
its  petition  to  reopen.  The  National 
Industrial  Traffic  League  (NITL)  filed  a 
petition  for  reopening  and 
reconsideration. 

bnder  the  authority  of^9  U.S.C. 
721(a),  I  am  issuing  a  "housekeeping" 
postponement  of  the  effective  date  of 
the  final  rules  to  November  16,  1996,  so 
that  the  Board  will  have  sufficient  time 
to  consider  the  issues  raised  in  the 
petitions  of  Mr.  Szabo  and  the  NITL. 
The  Board  intends  to  act  on  those 
petitions  by  November  16, 1996. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  hiunan 
environment  or  the  conservation  of 
energy  resources. 

Decided:  November  1. 1996. 
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By  the  Board,  Chainnan  Morgao. 
Varaoa  A.  WilUaou. 


Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  effective  date  of  the  final 
rules  published  at  61  PR  52710  (October 
8,  1996]  is  delayed  until  November  16, 
1996. 

IFR  Doc.  96-28574  Filed  n-S-96:  8:45  ami 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharlc 
Adminiatration 

50CFRPart286 
P.O.  103088A] 

Atlantic  Tuna  Flahaiiaa;  Adluatmanta 

AOCNCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Fishery  reopening. 

summary:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (ABT)  General 
category  quota,  as  adjusted,  has  not  been 
reached.  Therefore,  NMFS  reopens  the 
General  category  fishery  for  large 
medium  and  giant  ABT  for  all  areas  for 
three  days.  Closure  of  this  three  day 
fishery  will  be  strictly  enforced. 
Subsequent  to  this  closure,  the  General 
category  fishery  for  large  medium  and 
giant  ABT  for  areas  inside  the  New  York 
Bight  will  remain  open  until  the  set- 
aside  quota  is  reached.  This  action  is 
being  taken  to  extend  scientific  data 
collection  on  certain  size  classes  of  ABT 
while  preventing  overharvest  of  the 
adjusted  subquotas  for  the  affected 
Fishing  categories. 

EFFECTIVE  DATES:  The  General  category 
fishery  for  large  medium  and  giant  ABT 
will  open  for  all  areas  beginning 
Saturday.  November  2,  at  1  a.m.  local 
time  and  close  on  Monday.  November  4. 
at  11:30  p.m.  local  time.  The  General 
category  fishery  for  large  medium  and 
giant  ABT  for  areas  inside  the  New  York 
Bight  will  remain  open  until  further 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347,  or  Mark  Murray- 
Brown,  508-281-9260. 
8UPPt.EMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 


recommended  by  the  International 
Conunission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 
NMFS  is  required,  under 
§  285.20(b)(1).  to  monitor  the  catch  and 
landing  statistics  and.  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  ABT  will  equal  the  quota 
and  publish  a  Federal  Register 
announcement  to  close  the  applicable 
fishery. 

General  Category  Reopening 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  285.22 
provide  for  a  quota  of  541  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
from  the  regulatory  area  by  vessels 
fishing  under  the  General  category  quota 
during  calendar  year  1996.  The  General 
category  ABT  quota  is  further 
subdivided  into  monthly  quotas  to 
provide  for  broad  temporal  and 
geographic  distribution  of  scientific  data 
collection  and  fishing  opportiuiities. 

NMFS  previously  adjusted  the 
General  category  Ckrtober  subquota  to  60 
mt  for  all  areas  outside  the  New  York 
Bight  and  announced  a  closure  date  of 
October  2.  1996  (61  FR  50765. 
September  27.  1996).  NMFS 
subsequently  adjusted  the  General 
category  October  subquota  by 
transferring  30  mt  from  the  Incidental 
longline  category  under  the  authority  of 
implementing  regulations  at  50  CFR 
285.22(f)  (61  FR  53677,  October  15, 
1996).  Thus,  the  October  General 
category  quota  was  adjusted  to  90  mt, 
with  an  additional  10  mt  reserved  for 
the  New  York  Bight.  Since  the  quota 
adjustment,  NMFS  has  reopened  the 
General  category  fishery  for  areas 
outside  the  New  York  Bight  for  one  day 
on  three  occasions  (61  FR  53677, 
October  15, 1996,  61  FR  55119,  October 
24.  1996.  and  61  FR  55926.  October  30, 
1996).  Due  to  various  reasons,  such  as 
weather  and  fishing  success,  the  full  90 
mt  October  General  category  quota  still 
has  not  been  taken.  Therefore  NMFS 
reopens  the  General  category  fishery  for 
large  medium  and  giant  ABT  for  all 
areas  for  three  days,  November  2-4. 
1996.  Closure  of  this  three  day  fishery 
will  be  strictly  enforced. 

The  New  York  Bight  set-aside  is  not 
afTected  by  this  action  and  the  General 
category  fishery  for  large  medium  and 
giant  ABT  for  areas  inside  the  New  York 
Bight  will  remain  open  until  the  set- 
aside  quota  is  reached.  However,  during 
this  three  day  opening,  November  2-4, 
1996,  large  medium  and  giant  ABT 
harvested  and  landed  in  the  New  York 
Bight  area  will  not  be  counted  against 
the  New  York  Bight  set-aside  quota,  but 


will  be  counted  against  the  remaining 
quota  for  the  General  category  fishery. 
Analysis  of  landings  data  for  1992- 
1995  indicate  that  total  landings  for  the 
Incidental  Longline  categories  for 
November  and  December  have  been 
small.  Additionally,  the  purse  seiners 
have  8top{>ed  fishing  for  ABT  prior  to 
the  251  mt  Purse  Seine  category  quota 
being  taken.  Therefore,  given  the  above 
infonnation,  the  reopening  of  the 
General  category  is  not  expected  to 
result  in  the  total  1996  ABT  quota  being 
exceeded. 

daastfication 

This  action  is  taken  under  50  CFR 
285.20(b),  50  CFR  285.22,  and  50  CFR 
285.24  and  is  exempt  from  review  under 
E.0. 12866. 

AodMiity:  16  U.S.C  971  etseq. 

Dated:  November  1. 1996. 
Richard  Sunli. 

Actjng  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  96-28573  Filed  11-1-96;  2:26  pm) 
■■JJMQ  0001  W1«-a-F 


50  CFR  Part  679 

[Docket  No.  9«01290ia-«018-01;  I.D. 
102M6B] 

Scallop  Flahary  Off  Alaaka;  Shalilcof 
Diatrtct  of  Ragiatratlon  Area  K 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure:  inseason  adjustment; 

request  for  comments. 

summary:  NMFS  is  closing  the  fishery 
for  scallops  in  the  Shelikof  District  of 
Registration  Area  K  to  prevent  localized 
overfishing  of  scallops  in  that  District. 
This  action  is  necessary  to  prevent 
overfishing  of  scallops.  It  is  intended  to 
promote  the  goals  and  objectives  of  the 
Fishery  Management  Plan  for  the 
Scallop  Fishery  off  Alaska. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  31, 1996.  through 
2359  hrs,  A.l.t..  June  30, 1997. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  November  18, 1996. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division.  Alaska  Region, 
NMFS.  P.O.  Box  21668,  Juneau,  AK 
99802,  Attn:  Lori  Gravel,  or  be  delivered 
to  the  fourth  floor  of  the  Federal 
Building,  709  West  9th  Street,  Juneau, 
AK. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
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SUPFIXMBITARY  MFORMATION:  The 
scallop  fishery  off  Alaska  in  the 
exclusive  economic  zone  is  managed  by 
NMFS  according  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  Off  Alaska  (FMP)  prepared  by 
the  North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
Subpart  F  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  1996  TAC  for  scallops  in 
Registration  Area  K,  which  includes  the 
Shelikof  District,  was  established  by  the 
1996-97  Harvest  Specifications  (61  FR 
38099,  July  23, 1996)  as  400,000  lb 
(181.4  mt)  of  shucked  scallop  meat.  As 
of  October  13. 1996.  200,000  lb  (90.7  mt) 
of  shucked  scallop  meat  have  been 
landed  from  the  Shelikof  District. 

The  Alaska  Department  of  Fish  and 
Game,  Commercial  Fisheries 
Management  and  Development 
Division,  has  monitored  the  scallop 
fishery  in  the  Shelikof  District  since  the 
fishery  opened  on  August  1, 1996. 
Harvest  rates  of  scallops  have  declined 
by  50  percent,  indicating  that  fishing 
mortality  is  exceeding  the  biologically 
acceptable  catch  in  the  Shelikof  District. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  679.63(a).  §679.25(a)(l)(i)  and 
§  679.25(a)(2)(i)(A).  that  on  the  basis  of 
the  best  available  scientific  information, 
the  closure  of  the  scallop  season  within 
the  Shelikof  District  is  necessary  to 
prevent  overfishing  of  this  stock  of 
scallops.  Therefore,  NMFS  is 
prohibiting  the  taking  and  retention  of 
scallops  in  the  Federal  waters  of  the 
Shelikof  District. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 


that  providing  prior  notice  and  public 
comment  or  delaying  the  effiactive  date 
of  this  action  is  impracticable  and 
contrary  to  the  pubUc  interest. 
Immediate  effectiveness  is  necessary  to 
prevent  exceeding  the  TAC  for  scallops 
in  the  Shelikof  District  of  Registration 
Area  K.  Under  §67g.25(c)(ii),  interested 
persons  are  invited  to  submit  written 
comments  on  this  action  (see 
ADDRESSES)  until  November  18, 1996. 

Qassification 

This  action  is  taken  under  §  679.63 
and  is  exempt  from  OMB  review  imder 
E.0. 12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  October  31, 1996. 
Richard  W.  Surdi.  * 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  96-28481  Filed  11-1-96;  9:20  am] 
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50  CFR  Part  679 

[Docket  Na  960502124-6190-02;  \S>. 
1031960] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaaka;  Scallop  Fishery; 
Closure  in  Ragiatratlon  Area  M 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  scallop 
fishery  in  Registration  Area  M  (Alaska 
Peninsula).  This  action  is  necessary  to 
prevent  exceeding  the  Chionoecetes 
bairdi  (c.  bairdi)  crab  bycatch  limit 
(CBL)  in  this  area. 


EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  31. 1996,  through 
2359  hrs,  A.l.t.,  June  30, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  MFORMATION:  The 
scallop  fishery  in  the  exclusive 
economic  zone  off  Alaska  is  managed  by 
NMFS  according  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  off  Alaska  (FMP)  prepared  by 
the  North  Pacific  Fishery  Management 
Coimcil  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Fishing  for  scallops  is  governed  by 
regulations  appearing  at  50  CFR  parts 
600  and  679. 

In  accordance  with  §  679.62(b),  the 
1996  C.  bairdi  CBL  for  Registration  Area 
M  was  established  by  the  Final  1996-97 
Harvest  Specifications  of  Scallops  (61 
FR  38099,  July  23, 1996)  as  22,800 
crabs. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  679.62(c),  that  the  C.  bairdi  CBL 
for  Registration  Area  M  has  been 
reached.  Therefore,  NMFS  is  prohibiting 
the  taking  and  retention  of  scallops  in 
Registration  Area  M  from  1200  hrs. 
October  31,  1996  through  2359  hrs. 
A.l.t.,  June  30,  1997. 

Classification 

This  action  is  taken  under  §  679.62 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  October  31. 1996. 
Ricliard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  96-28480  Filed  ll-l-«6;  9:20  am) 
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This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  the  proposed 
issuance  of  rules  and  regulations.  Ttie 
purpose  of  these  notK»s  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 
[Doctot  No.  96-ANE-26] 
RiN  2120-AA64 

AlrworthinMS  Dlractlvaa:  AllladSignal 
Inc.  ALF502  and  LF507  Sarlas 
TuftMfan  Enginos 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
AlliedSignal  Inc.  (formerly  Textron 
LycomingJ  ALF502  and  LF507  series 
turbofan  engines.  This  proposal  would 
require  initial  and  repetitive  on-wing 
eddy  current  or  shop  fluorescent 
penetrant  inspections  of  fuel  manifold 
assemblies  for  cracks,  and  replacement, 
if  necessary,  with  serviceable  parts.  In 
addition,  this  AD  presents  an  optional 
terminating  action  to  the  repetitive 
inspections  by  replacing  the  fuel 
manifold  assembly  with  an  assembly  of 
a  new.  improved  design.  This  proposal 
is  prompted  by  reports  of  cracking  of  the 
fuel  manifold  assembly  at  the  No.  5  and 
6  scallop  location.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  cracking  of  the  fuel  manifold 
assembly,  which  could  result  in  an 
engine  fire. 

DATES:  Comments  must  be  received  by 
January  6.  1997. 

AOORESSES:  Submit  conmients  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-ANE-26,  12  New  England  Executive 
Park,  BurUngton.  MA  01803-5299. 
Comments  may  also  be  submitted  to  the 
Rules  Docket  by  using.the  following 
Internet  address:  "epd- 
adcomments9mail.hq.faa.gov".  All 
comments  must  contain  the  Docket  No. 


in  the  subject  line  of  the  comment. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4;30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignal  Aerospace.  Attn:  Data 
Distribution,  M/S  64-3/2101-201.  P.O. 
Box  29003.  Phoenix.  AZ  85038-9003: 
telephone  (602)  365-2493.  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Pack.  Burlington.  MA. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Raymond  Vakili.  Aerospace  Engineer. 
Los  Angeles  Aircraft  Certification 
Office,  FAA.  Transport  Airplane 
Directorate.  3960  Paramount  Blvd.. 
Lakewood.  CA  90712-4137;  telephone 
(310)  627-5262;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-26."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  96-ANE-26. 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  cracking 
of  the  fuel  manifold  assembly  at  the  No. 
5  and  6  scallop  location  on  AlliedSignal 
Inc.  (formerly  Textron  Lycoming) 
ALF502  and  LF507  series  turbofan 
engines.  The  investigation  revealed  that 
the  thermal  growth  mismatch  of  the  fuel 
manifold  has  resulted  in  a  high  low 
cycle  fatigue  (LCF)  stress  concentration 
in  the  No.  5  and  No.  6  scallop  area.  This 
condition,  if  not  corrected,  could  result 
in  cracking  of  the  fuel  manifold 
assembly,  which  could  result  in  an 
engine  fire. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Service  Bulletins  (SBs):  AlliedSignal 
Aerospace  SB  No.  ALF/LF  73-1002, 
dated  December  22,  1995,  that  describes 
procedures  for  initial  and  repetitive  on- 
wing  eddy  current  (ECI)  or  shop 
fluorescent  penetrant  inspections  (FPI) 
of  fuel  manifold  assemblies  for  cracks, 
and  replacement,  if  necessary,  with 
serviceable  parts;  and  AlliedSignal 
Aerospace  SB  No.  ALF502R  73-14, 
Revision  1.  dated  September  25,  1992, 
and  Textron  Lycoming  SB  No.  LF507- 
IH  73-2,  dated  September  10,  1992,  that 
describe  procedures  for  replacing  the 
fuel  manifold  assembly  with  an 
assembly  of  a  new,  improved  design. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  initialor  repetitive  on-wing  ECI 
and  shop  FPI  of  fuel  manifold 
assemblies  for  cracks,  and  replacement, 
if  necessary,  with  serviceable  parts.  In 
addition,  this  AD  presents  an  optional 
terminating  action  to  the  repetitive 
inspections  by  replacing  the  fuel 
manifold  assembly  with  an  assembly  of 
a  new,  improved  design.  Part  Number 
2-163-620-37  or  -38.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  SBs  described 
previously. 

There  are  approximately  1 ,500 
engines  of  the  affected  design  in  the 
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worldwide  fleet.  The  FAA  estimates  that 
270  engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD;  that  it  would  take 
approximately  2  work  hours  per  engine 
per  inspection  to  accomplish  the  EQ,  4 
work  hours  per  engine  per  inspection  to 
accomplish  the  FPI,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  annual  total  cost 
impact  of  Uie  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $97,200  at 
the  estimated  rate  of  one  inspection  per 
year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  Febniary  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Propoead  Amendmant 

Accordingly,  piirsiiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

An&ority:  49  U.S.C  106(g),  40113, 44701. 

{M.13   [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AlUedSignal  Inc.:  Docket  Na  96-ANE-26. 


ApplicabUity:  AlliedSignal  Inc.  (fonnerly 
Textron  Lycoming)  ALF502  and  LF507  series 
tuibobn  engines,  installed  on  but  not  limited 
to  British  Aerospace  BAe  146  and  Avro 
International  R)-70  aeries,  and  Canadair  CL- 
BOOaircrafL 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  pnmsion,  regardless 
of  whether  it  has  lieen  modified,  alterod,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  aSected,  the  owner/operator  must 
request  approval  for  an  altemative  method  of 
compliance  in  accordance  wdth  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  imsafa  condition 
addressed  by  this  AD;  and,  if  the  imsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  fuel  manifold 
assembly,  which  could  result  in  an  engine 
fire,  accomplish  the  following: 

(a)  Perform  initial  and  repetitive  on-wing 
eddy  current  inspection  (ECI)  or  shop 
fluorescent  penetrant  inspection  (FPI)  of  fuel 
manifold  assemblies  for  cracks,  and  replace, 
if  necessary,  with  serviceable  parts,  in 
accordance  with  AlliedSignal  AntMpace 
Service  Bulletin  (SB)  No.  ALF/IF  73-1002, 
dated  December  22, 1995,  as  follows: 

(1)  For  fuel  manifold  assemblies  with  2,000 
or  more  cycles  since  new  (CSN),  or  unknown 
CSN,  on  the  effective  date  of  this  AD,  inspect 
within  1,250  cycles  in  service  (CIS)  after  the 
effective  date  of  this  AD. 

(2)  For  fuel  manifold  assemblies  with  less 
than  2,000  CSN  on  the  effective  date  of  this 
AD,  inspect  prior  to  accumulating  3,250  CSN. 

(3)  Thereafter,  inspect  at  intervals  not  to 
exceed  1,250  CIS  since  last  inspection. 

(4)  If  a  foel  manifold  assembly  is  found 
cracked,  prior  to  further  flight,  replace  with 
a  serviceable  fuel  manifold  assembly.  Part 
Number  (P/N)  2-163-620-37  or  -38. 

(b)  Installation  of  a  new,  improved  fuel 
manifold  assembly,  P/N  2-163-620-37  or 
-38,  constitutes  terminating  action  to  the 
inspection  requirements  of  paragraph  (a)  of 
this  AD. 

(c)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certiflcation  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspectcv,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  altemative  methods  of 
compliance  with  this  airworthiness  directive. 
If  any,  may  be  obtained  from  the  Lot  Angeles 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircnft  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
October  29, 1996. 

Acting  Manager,  Engine  and  PtopeUw 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc  96-28452  Filed  11-5-96;  8:45  am) 
I  COM  4»1*-1S-U 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  S2 

[VA  066-6015:  FRL-6647-q 

Approval  and  Promulgation  of  Air 
Quality  Implamantation  Plans;  Virginia; 
Enhancad  Motor  Vahlda  Inapaetton 
and  Malntanartoa  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  rule. 

SUMMARY:  EPA  is  proposing  conditional, 
interim  approval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia.  This  revision  establishes  and 
requires  the  implementation  of  an 
enhanced  inspection  and  maintenance 
(I/M)  program  in  the  following  Northern 
Virginia  localities:  the  Counties  of 
ArlLigton,  Fairfax,  Fauquier,  Loudoun, 
Prince  William,  and  Stafford,  and  the 
Qties  of  Alexandria,  Fair&x,  Falls 
Church,  Manassas,  and  Manassas  Park. 

The  intended  effect  of  this  action  is  to 
propose  conditional  interim  approval  of 
the  enhanced  I/M  program  proposed  by 
Vii^ginia  for  the  Northern  Virginia 
program  area,  based  upon  the 
Commonwealth's  good  faith  estimate 
that  the  proposed  test-and-repair 
network  design  is  appropriate  and  will 
achieve  the  expected  emissions 
reductions  and  that  the  revision  is 
otherwise  in  compliance  with  the  Qean 
Air  Act  (CAA).  EPA  is  proposing 
conditional  approval  because  the 
Commonwealth's  SIP  revision  is 
deficient  with  respect  to  certain 
reqtufements  of  the  CAA  and/or  EPA's 
I/M  program  regiUatory  requirements. 
DATES:  Comments  must  be  received  on 
or  bef(X8  December  6. 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L  Arnold,  Chief,  Ozone/OO  and 
Mobile  Sources  Section,  Mail  code 
3AT21,  U.S.  Environmental  Protection 
Agency.  Region  m.  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  RadiatioD.  and  Toxics 
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Division.  U.S.  Environmental  Protection 
Agency.  Region  III.  841  Chestnut 
Building,  Philadelphia.  Pennsylvania 
19107:  and  at  the  Virginia  Department 
of  Environmental  Quality.  629  East 
Main  Street.  Richmond.  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  (215)  566-2176.  at  the  EPA 
Region  III  address  above  or  via  e-mail  at 
Rehn.Brian9epmail.epa.gov.  While 
information  may  be  requested  via  e- 
mail.  comments  must  be  submitted  in 
writing  to  the  EPA  Region  III  address 
indicated  in  the  Addresses  section. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Impact  of  the  NatJonal  Highway 
System  Designation  Act  on  the  Design 
and  Implementation  of  Enhanced 
Inspection  and  Maintenance  Programs 
under  the  Clean  Air  Act 

The  National  Highway  System 
Designation  Act  of  1995  (NHSDA) 
establishes  two  key  changes  to  the 
enhanced  I/M  rule  requirements 
previously  developed  by  EPA.  Under 
the  NHSDA.  EPA  cannot  require  states 
to  adopt  or  implement  centralized,  test- 
only  IM240  enhanoed  vehicle 
inspection  and  maintenance  programs 
as  a  means  of  compliance  with  section 
182.  184  or  187  of  the  CAA.  Also  under 
the  NHSDA.  EPA  cannot  disapprove  a 
state  SIP  revision,  nor  apply  an 
automatic  discount  to  a  state  SIP 
revision  under  section  182,  184  or  187 
of  the  CAA,  because  the  1/M  program  in 
such  plan  revision  is  decentralized,  or  a 
test-and-repair  program.  Accordingly, 
the  so-called  "50%  credit  discount"  that 
was  established  by  the  EPA's  I/M 
Program  Requirements  Final  Rule, 
(published  November  5,  1992,  and 
herein  referred  to  as  the  I/M  rule)  has 
been  effectively  replaced  with  a 
presumptive  equivalency  criteria,  which 
places  the  emission  reductions  credits 
for  decentralized  networks  on  par  with 
credit  assumptions  for  centralized 
networks,  based  upon  a  state's  good 
faith  estimate  of  reductions  as  provided 
by  the  NHSDA  and  explained  below  in 
this  section. 

EPA's  I/M  rule  established  many 
other  criteria  unrelated  to  network 
design  or  test  type  for  states  to  use  in 
designing  enhanced  I/M  programs.  All 
other  elements  of  the  I/M  Rule,  and  the 
statutory  requirements  established  in 
the  CAA  continue  to  be  required  of 
those  states  submitting  1/M  SIP 
revisions  under  the  NHSDA.  and  the 
NHSDA  specifically  requires  that  these 
submittals  must  otherwise  comply  in  all 
respects  with  the  I/M  Rule  and  the  CAA. 

The  NHSDA  also  requires  states  to 
swiftly  develop,  submit,  and  begin 


implementation  of  these  enhanced  I/M 
programs,  since  the  anticipated  start-up 
dates  developed  under  the  CAA  and 
EPA's  rules  have  already  been  delayed. 
In  requiring  states  to  submit  these  plans 
within  120  days  of  the  NHSDA  passage, 
and  in  al  Id  wing  these  states  to  submit 
proposed  regulations  for  this  plan 
(which  can  be  finalized  and  submitted 
to  EPA  during  the  interim  f>eriod)  it  is 
clear  that  Congress  intended  for  states  to 
begin  testing  vehicles  as  soon  as 
practicable,  now  that  the  decentralized 
credit  issue  has  been  clarified  and 
directly  addressed  by  the  NHSDA. 

Submission  criteria  described  under 
the  NHSDA  allows  for  a  state  to  submit 
proposed  regulations  for  this  interim 
program,  provided  that  the  state  has  all 
of  the  statutory  authority  necessary  to 
carry  out  the  program.  Also,  in 
proposing  the  interim  credits  for  this 
program,  states  are  required  to  make 
good  faith  estimates  regarding  the 
performance  of  their  enhanced  I/M 
program.  Since  these  estimates  are 
expected  to  be  difficult  to  quantify,  the 
state  need  only  provide  that  the 
proposed  credits  claimed  for  the 
submission  have  a  basis  in  fact.  A  good 
faith  estimate  of  a  state's  program  may 
be  an  estimate  that  is  based  on  any  of 
the  following:  the  performance  of  any 
previous  I/M  program;  the  results  of 
remote  sensing  or  other  roadside  testing 
techniques:  fleet  and  vehicle  miles 
traveled  (VMT)  profiles:  demographic 
studies:  or  other  evidence  which  has 
relevance  to  the  effectiveness  or 
emissions  reducing  capabilities  of  an  1/ 
M  program. 

This  action  is  being  taken  under  the 
authority  of  both  the  NHSDA  and 
section  110  of  the  CAA.  Section  348  of 
the  NHSDA  expressly  directs  EPA  to 
issue  this  interim  approval  for  a  period 
of  eighteen  months,  at  which  time  the 
interim  program  will  be  evaluated  in 
concert  with  the  appropriate  state 
agencies  and  EPA.  At  that  time,  the 
Conference  Report  on  section  348  of  the 
NHSDA  states  that  it  is  expected  that 
the  proposed  credits  claimed  by  the 
state  in  its  submittal,  and  the  emissions 
reductions  demonstrated  through  the 
program  data  may  not  match  exactly. 
Therefore,  the  Conference  Report 
suggests  that  EPA  use  the  program  data 
to  appropriately  adjust  these  credits  on 
a  program  basis  as  demonstrated  by  the 
program  data. 

Furthermore,  EPA  believes  that  in 
also  taking  action  under  section  110  of 
the  CAA.  it  is  appropriate  to  grant  a 
conditional  approval  to  this  submittal 
since  there  are  some  deficiencies  with 
respect  to  CAA  statutory  and  regulatory 
requirements  (identified  herein)  that 


EPA  believes  can  be  corrected  by  the 
state  during  the  interim  p)eriod. 

Finally,  it  should  also  be  noted  that 
Virginia  has  submitted  a  separate  SIP 
revision  addressing  a  "basic"  I/M 
program  requirement  for  the  Richmond 
area.  EPA  is  not  acting  upon  that 
submittal  in  today's  rulemaking  action, 
and  intends  to  act  upon  that  submittal 
at  a  later  date. 

B.  Interim  Approvals  Under  the  NHSDA 

The  NHSDA  directs  EPA  to  grant 
interim  approval  for  a  period  of  eighteen 
months  to  approvable  I/M  submittals 
under  this  Act.  This  Act  also  directs 
EPA  and  the  states  to  review  the  interim 
program  results  at  the  end  of  eighteen 
months,  and  to  make  a  determination  as 
to  the  effectiveness  of  the  interim 
program.  Following  this  demonstration, 
EPA  will  adjust  any  credit  claims  made 
by  the  state  in  its  good  faith  effort  to 
reflect  the  emissions  reductions  actually 
measured  by  the  state  during  the 
program  evaluation  period.  The  NHSDA 
is  clear  that  the  interim  approval  shall 
last  for  only  eighteen  months,  and  that 
the  program  evaluation  is  due  to  EPA  by 
the  end  of  that  period.  Therefore,  EPA 
believes  Congress  intended  for  these 
programs  to  start-up  as  soon  as  possible, 
which  EPA  believes  should  be  on  or 
before  November  15, 1997,  so  that  at 
least  6  months  of  operational  program 
data  can  be  collected  to  evaluate  the 
interim  program.  EPA  believes  that  in 
setting  such  a  strict  timetable  for 
program  evaluations  under  the  NHSDA, 
that  Congress  recognized  and  attempted 
to  mitigate  any  further  delay  with  the 
start-up  of  this  program.  For  the 
purposes  of  this  program,  "start-up"  is 
defined  as  a  fully  o{>erational  program 
which  has  begun  regular,  mandatory 
inspections  and  repairs,  using  the  final 
test  strategy  and  covering  each  of  a 
state's  required  areas.  EPA  proposes  that 
if  the  state  fails  to  start  its  program  on 
this  schedule,  the  approval  granted 
under  the  provisions  of  the  NHSDA  will 
convert  to  a  disapproval  after  a  finding 
letter  is  sent  to  the  state. 

The  program  evaluation  to  be  used  by 
the  state  during  the  18-month  interim 
period  must  be  acceptable  to  EPA.  EPA 
anticipates  that  such  a  program 
evaluation  process  will  be  developed  by 
the  Environmental  Council  of  States 
(ECOS)  group  that  is  convening  now 
and  that  was  organized  for  this  purpose. 
EPA  further  anticipates  that  in  addition 
to  the  interim,  short  term  evaluation,  the 
state  will  conduct  a  long  term,  ongoing 
evaluation  of  the  I/M  program  as 
required  by  the  I/M  Rule  in  §§  51.353 
and  51.366. 
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C.  Process  far  Full  Approvals  of  This 
Program  Under  the  CAA 

As  per  the  NHSDA  requirements,  this 
interim  rulemaking  will  expire  within 
eighteen  months  of  the  final  interim 
approval,  or  the  date  of  final  approval. 
A  mil  approval  of  the  state's  final  I/M 
SIP  revision  (which  vdll  include  the 
state's  program  evaluation  and  final 
adopted  state  regulations)  is  still 
necessary  imder  section  110  and  under 
section  182, 184  or  187  of  the  CAA. 
After  EPA  reviews  the  Commonwealth's 
submitted  program  evaluation,  final 
rulemaking  on  the  state's  SIP  revision 
will  occur. 

n.  EPA's  Analysis  of  Virginia's 
SulHnittal 

On  March  27, 1996,  the  Viiginia 
£)epartment  of  Environmental  Quality 
(DEQ)  submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  for  an 
enhanced  I/M  program  to  qualify  under 
the  NHSDA.  That  revision  consists  of 
enabling  legislation  that  will  allow  the 
state  to  implement  the  I/M  program, 
proposed  regulations,  a  description  of 
tHe  I/M  program  (including  a  modeling 
analysis  and  detailed  description  of 
program  fieatures),  and  a  good  faith 
estimate  that  includes  the  state's  basis 
in  fact  for  emission  reductions  claims  of 
the  program.  The  state's  credit 
assumptions  are  based  upon  the 
removal  of  the  50%  credit  discoimt  for 
all  portions  of  the  program  that  are 
based  on  a  test-and-repair  network,  and 
the  application  of  the  state's  own 
estimate  of  the  effectiveness  of  its 
decentralized  test  and  repair  program. 

A.  Analysis  of  the  NHA  submittal 
criteria 

Transmittal  Letter 

On  March  27,  1996,  Virgitiia 
submitted  an  enhanced  I/M  SIP  revision 
to  EPA,  requesting  approval  action 
under  the  NHSDA  of  1995  and  the  CAA 
of  1990.  The  official  submittal  was  made 
by  the  appropriate  state  official,  Peter 
W.  Schmidt,  Director  of  the  Department 
of  Environmental  Quality,  and  was 
addressed  to  the  appropriate  EPA 
official  in  the  Region. 

Enabling  Legislation 

The  Commonwealth  of  Virginia  has 
enabling  legislation  at  the  Motor  Vehicle 
Emissions  Control  Law  at  Title  46.2, 
Subtitle  m.  Chapter  10,  Article  22  of  the 
Code  of  Virginia.  This  legislation 
provides  for  the  implementation  of  a 
decentralized,  test-and-repair  program 
network  utilizing  ASM  5015  testing 
equipment,  with  testing  on  a  biennial 
basis. 


Proposed  Regulations 

Prior  to  submitting  its  March  27, 1996 
submittal,  the  Commonwealth  of 
Viiginia  proposed  regulations  before  its 
Air  Pollution  Control  Board  in 
accordance  with  40  CFR  Part  51, 
establishing  an  enhanced  I/M  program. 
The  Commonwealth  anticipates  fully 
adopting  regulations  by  October  30, 
1996. 

Program  Description 

The  Commonwealth's  proposed 
enhanced  I/M  program  applies  to  the 
Northern  Viiginia  metropolitan  area, 
and  includes  biennial  testing  of  1968 
and  newer  gasoline  powered  light-duty 
vehicles  (LDGV)  and  light-duty  trucks 
(LDGT)  up  to  10,000  pounds  gross 
vehicle  weight  rating  (GVWR)  in  a  fully 
test-and-repair  netwoik.  Test  methods 
are  to  include  a  two-mode  acceleration 
simulation  mode  (ASM)  exhaust 
emissions  test  as  the  primary  test 
method  for  newer-technology  (i.e.  1981 
and  newer)  LDGVs.  Two-speed  idle 
testing  will  be  performed  on:  LEXTTs, 
older  technology  (i.e.  pre-1981)  LDGVs, 
and  on  any  LDGV  equipped  with  full- 
time  four  wheel  drive  or  full-time  anti- 
lock  brake  systems.  Additionally, 
evaporative  system  testing  is  to  be 
performed,  including  an  evaporative 
system  pressure  test  for  1973  and  newer 
vehicles,  and  an  evaporative  system 
purge  test  (for  1981  and  newer  vehicles 
which  receive  ASM  testing).  On  1973 
Euid  newer  vehicles,  a  visual  inspection 
for  the  presence  of  certain  emissions 
control  components  or  systems  will 
eventually  be  performed.  The  foUowing 
systems  will  be  checked:  the  air 
injection  system,  catalytic  converter 
system,  fuel  evaporative  emissions 
control  system,  positive  crankcase 
ventilation  (PCV)  system,  exhaust  gas 
recirculation  (EGR)  system,  and  the 
thermostatic  air  cleaner  system.  Finally, 
a  fuel  filler  cap  check  for  1973  and 
newer  vehicles  is  included.  Motorists 
will  be  required  to  pass  all  aspects  of 
emissions  testing  prior  to  re-registering 
their  vehicles.  Cta-road  testing  will  be 
used  to  ensure  that  motorists  comply 
with  testing  requirements  and  that 
vehicle  emissions  remain  below 
pollution  standards  between  biennial 
tests. 

Emission  Reduction  Claim  and  Basis  for 
the  Claim 

As  Virginia  stated  in  the  March  27, 
1996  SIP  submittal,  the  Commonwealth 
is  claiming  additional  I/M  program 
effectiveness  for  their  test-and-repair 
network,  when  compared  to  EPA's 
assimied  credit  discoimt  for  this  type  of 
testing  netwoik.  Viiginia  claims  that  its 


test-and-repair  netwoik  will  be  93.8%  as 
efiiective  as  an  equivalent  test-only 
netwoik,  in  tenns  of  hydrocarbon  and 
oxides  of  nitrogen  pollutant  reductions. 
Per  the  recently  macted  National 
Highway  Systems  Designation  Act,  the 
Commonwealth  has  18  months  from  the 
date  of  EPA  final  interim  approval  of  the 
March  27, 1996  SIP  revision  to  obtain 
the  data  on  operation  of  its  program  in 
order  to  prove  its  efCactiveness  claims. 

The  Commonwealth's  good  fauth 
estimate  achieves  credit  through  the 
following  measures,  which  are  part  of 
the  March  27, 1996  SIP  submittal: 

1.  A  program  efEsctiveness 
demonstration  of  the  existing  Northern 
Virginia  I/M  program,  compiled  in 
conjunction  with  EPA,  entitied  "Study 
to  Demonstrate  Increased  Emissions 
Reduction  Credit  for  the  Northern 
v'iiginia  Test-and-Repair  Program", 
dated  December  21, 1995; 

2.  A  more  stringent  on-road  testing 
program  than  required  by  federal 
requirements,  through  remote  sensing 
and  a  civil  penalty  system  for 
noncompliance; 

3.  Implementation  of  a  technician 
training  and  certification  program  and  a 
repair  facility  certification  program;  and 

4.  Improved  data  entry  automation, 
including  bar  code  readers  at  test 
stations  to  read  bar-coded  registration 
forms  to  eliminate  data  entry  errore. 

B.  Analysis  of  the  EPA  I/M  Regulation 
and  CAA  requirements 

As  previously  stated,  the  NHSDA  left 
those  elements  of  the  I/M  rule  that  do 
not  pertain  to  network  design  or  test 
type  intact.  Based  upon  EPA's  review  of 
Virginia's  submittal,  EPA  believes  the 
Commonwealth  has  not  comphed  with 
all  aspects  of  the  NHSDA.  the  CAA  and 
the  I/M  rule.  For  those  sections  of  the 
I/M  nUe,  or  of  the  CAA.  identified 
below,  with  which  the  state  has  not  yet 
fully  complied,  EPA  proposes  to 
conditionally  approve  the  SIP  upon 
receipt  of  a  commitment  fiom  the  state 
to  correct  each  scud  deficiency.  Before 
EPA  can  continue  with  the  interim 
rulemaking  process,  the  Commonwealth 
must  make  a  commitment  within  30 
days  of  November  6. 1996  to  correct 
these  major  SIP  element(s)  by  a  date 
certain  within  1  year  of  EPA  interim 
approval. 

'The  Commonwealth  must  correct 
these  major  deficiencies  by  the  date 
specified  in  the  commitment,  or  this 
approval  will  convert  to  a  disapproval 
under  CAA  section  110(k)(4).  EPA  has 
also  identified  certain  minor 
deficiencies  in  the  SIP,  which  are 
itemized  below.  EPA  has  determined 
that  delayed  correction  of  these  minor 
deficiencies  will  have  a  de  minimiB 


57346        Federal  Register  /  Vol.  61,  No.  216  /  Wednesday,  November  6,  1996  /  Proposed  Rules 


impact  on  a  state's  ability  to  meet  clean 
air  goals.  Therefore,  the  state  need  not 
commit  to  correct  these  deficiencies  in 
the  short  term,  and  EPA  will  not  impose 
conditions  on  interim  approval  with 
respect  to  these  deficiencies.  Virginia 
must  correct  these  deficiencies  dimng 
the  eighteen  month  term  of  the  interim 
approval,  as  part  of  the  fully  adopted 
rules  that  the  Commonwealth  will 
submit  to  support  full  approval  of  its  U 
M  SIP.  So  long  as  Virginia  corrects  these 
minor  deficiencies  prior  to  final  action 
on  the  I/M  SIP.  EPA  concludes  that 
failure  to  correct  these  minor 
deficiencies  in  the  short  term  will  not 
adversely  affect  EPA's  ability  to  give 
interim  approval  to  the  proposed  I/M 
program. 

Applicability — 40  CFR  51.350 

Sections  182(c)(3)  and  184(b)(1)(A)  of 
the  Act  and  40  CFR  51.350(a)  require 
states,  or  portions  of  states,  located  in 
the  Ozone  Transport  Region  (OTR). 
containing  Metropolitan  Statistical 
Areas  (MSAs).  or  parts  thereof,  with  a 
population  of  100,000  or  more  (as  of 
1990)  to  implement  an  enhanced  I/M 
program.  The  Northern  Virginia  portion 
of  the  Washington.  DC.  MSA  is  part  of 
the  OTR  and  has  a  population  of 
100.000  or  more.  This  area  is  also 
classified  as  a  serious  ozone 
nonattainment  area  and  would  therefore 
be  required  to  implement  an  enhanced 
I/M  program,  per  section  182(c)(3)  of  the 
CAA  and  40  CFR  51  350(2). 

Under  the  above  Clean  Air  Act 
requirements,  the  fol'owing  localities  in 
Virginia  are  subject  to  the  enhanced  1/ 
M  program  requirements:  the  Counties 
of  Arlington.  Fairfax.  Loudoun,  Prince 
William  and  Stafford:  and  the  Cities  of 
Alexandria.  Fairfax.  Falls  Church. 
Manassas,  and  Manassas  Park.  Under 
the  federal  I/M  rule,  specifically  40  CFR 
51.350(b).  some  rural  counties  having  a 
population  density  of  less  than  200 
persons  per  square  mile  based  on  the 


1990  census  could  be  excluded  from 
program  coverage  provided  that  at  least 
50%  of  the  MSA  population  is  included 
in  the  program.  No  counties  within  the 
Northern  Virginia  MSA  qualify  for  this 
low  population  density  exemption, 
however.  The  Commonwealth's 
propoaed  I/M  regulation,  as  submitted 
with  the  SIP.  requires  that  the  enhanced 
I/M  program  be  implemented  in  the 
localities  listed  above,  and  also  in 
Fauquier  County. 

Virginia's  I/M  legislative  authority 
provides  the  legal  authority  to  establish 
the  proposed  geographic  boundaries. 
The  program  boundaries  are  defined  in 
Virginia's  Regulation  for  the  Control  of 
Motor  Vehicle  Emissions,  located  at  9 
VAC  5-91-20.  That  portion  of  the 
regulation  defines  the  "Northern 
Virginia  Program  Area"  to  include  the 
counties  identified  above.  EPA  is 
proposing  to  find  that  the  geographic 
applicability  requirements  are  satisfied. 
The  federal  I/M  regulation  requires  that 
the  state  program  shall  not  sunset  until 
it  is  no  longer  necessary.  EPA  interprets 
the  federal  regulation  as  stating  that  a 
SIP  which  does  not  sunset  prior  to  the 
attainment  deadline  for  each  applicable 
area  satisfies  this  reqiiirament.  The 
Virginia  I/M  enabling  legislation  and 
regulation  provides  for  the  program  to 
continue  past  the  attainment  dates  for 
all  enhanced  I/M  program  areas  in  the 
Commonwealth. 

Virginia's  SIP  satisfies  all  the 
requirements  related  to  40  CFR  51.350 
and  is  therefore  approvable. 

Enhanced  I/M  Performance  Standard — 
40  CFR  51.351 

The  enhanced  I/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance 
standard,  or  "model"  program  design, 
on  the  basis  of  emission  levels 
expressed  in  area-wide  average  grams 
per  mile  (gpm)  for  certain  pollutants. 
The  performance  standard  is  established 


using  local  characteristics,  such  as 
vehicle  mix  and  local  fuel  controls,  and 
the  following  model  I/M  program 
parameters:  network  type,  start  date,  test 
frequency,  model  year  coverage,  vehicle 
type  coverage,  exhaust  emission  test 
type,  emission  standards,  emission 
control  device,  evaporative  system 
function  checks,  stringency,  waiver  rate, 
compliance  rate  and  evaluation  date. 
The  emission  levels  achieved  by  the 
state's  program  design  shall  be 
calculated  using  the  most  current 
version,  at  the  time  of  submittal,  of  the 
EPA  mobile  source  emission  factor 
model.  At  the  time  Virginia  submitted 
its  SIP,  the  most  current  version  was 
MOBILESa.  Subject  localities  shall  meet 
the  performance  standard  for  the 
pollutants  which  necessitate  the 
enhanced  I/M  requirements.  In  the  case 
of  ozone  nonattainment  areas,  the 
performance  standard  must  be  met  for 
both  oxides  of  nitrogen  (NOx]  and 
hydrocarbons  (HC).  Thus,  the 
Commonwealth's  submittal  must  meet 
the  enhanced  I/M  p)erformance  standard 
for  HC  and  NOx  in  all  subject  I/M  areas 
in  the  Northern  Virginia  area. 

In  enacting  the  NHSDA,  Congress 
evidenced  an  intent  to  have  states 
promptly  implement  I/M  programs 
under  interim  approval  status  to  gather 
the  data  necessary  to  support  state 
claims  of  appropriate  credit  for 
alternative  network  design  systems.  By 
providing  that  such  programs  be 
submitted  within  four  months  of 
passage  of  the  NHSDA,  that  EPA  could 
approve  1/M  programs  on  an  interim 
basis,  solely  upon  proposed  regulations, 
and  that  such  approvals  would  last  only 
for  an  18-month  period,  it  is  clear  that 
Congress  anticipated  both  that  these 
programs  would  start  quickly  and  that 
EPA  would  act  quickly  to  give  them 
interim  approval. 

The  Virginia  submittal  includes  the 
following  program  design  parameters: 


Parameter 


Virginia's  program 


Network  type 

Staitdate  

Test  Irequency 

MoOei  year/vetvde  type  coverage 

Exhaust  emostons  test  type 


Emission  standards  (for  1981  ♦  modei  year  vehicles) 


Decentralized,  lest-and^epair.  (privatized). 

1983  (existing  program):  1997  (new  program  eiements). 

Biermiai  (I.e.  every  two  years). 

1968  and  newer  model  year  (19684-)  vehides/gasotne-powered  vehicles  (up  to  10,000 

\t».  groas  vehicle  weight  rating  (QVWR)). 
Acceleration  simulation  mode  (ASM2)tesL 

—  198U  vehides:  LDGV.  LOGT.  HDGT  (i.e.  under  8,500  lbs.  GVWR). 
2-speed  Idto  test 

—  I96fr-1980  vehicles  (aM  vehicles). 

-<  19684  heavy-duty  vehicles  (8500-10000  tos.  QVWR). 

-*  198U  vehicles  (0-^500  t»  GVWR),  with  fuH-time  lour  wheel  drive. 

—  All  vehicles  hevir^  fuH-time  traction  control  or  ABS. 
Acceleration  simulation  mode  (ASM2)  test 

->  0.8  gpm  MC;  15  gpm  CO:  2.0  gpm  NOx  [equivalent]. 
2-8peed  idto  test 

—  220ppmHC,  12%C0. 
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Parameter 

Emission  oontrol  device  visual  Inspection 

Evaporative  system  function  checks 

Stringency  rate  (pra-1981  vehicle  failure) 

Waiver  rate  

Compliance  rale  

Evahjafion  date 


Virginia's  program 


Air  pump,  catalyst.  EGR  system,  evaporative  emissions  oontrol  system.  PCV  system, 

and  gas  cap  check. 
Pressure  decay  test  —  198U  vehkiles. 
Purge  test  ->  198U  vehwies. 
35%. 
3%. 
96%. 
July  1999. 


Virginia's  modeling  also  includes 
credit  for  a  mandatory  emissions  repair 
technician  training  and  certification 
(TTC)  program  in  the  Northern  Virginia 
program  area. 

In  order  to  determine  whether  the 
proposed  I/M  program  meets  the 
enhanced  performance  standard,  the 
Commonwealth  needed  to  model  its 
program  to  demonstrate  that  it  had  met 
the  enhanced  performance  standard. 
Becaiise  of  delayed  I/M  program  start  up 
and  program  reconfigtiration,  the 
existing  modeling  used  by  the  state  to 
demonstrate  compliance  with  the 
performance  standard  is  no  longer 
accurate,  as  it  is  based  on  start  up  and 
phase-in  of  testing  and  cutpoints  that  do 
not  reflect  the  current  program 
configuration  or  start  dates  that  the  state 
will  actually  implement.  Additionally, 
modeling  must  be  performed  to 
demonstrate  compliance  with  the 
performance  standard  for  all  affected 
localities.  Therefore,  the 
Commonwealth  must  conduct  new 
modeling  to  verify  that  the  performance 
standard  will  in  foct  be  met.  For 
example,  actual  start  dates 
corresponding  to  each  test-type  and 
cutpoints  correct  program  start  up  dates 
should  be  included  in  the  new 
modeling. 

EPA  proposes  that  interim  approval  of 
Virginia's  I/M  SIP  be  conditioned,  in 
part,  upon  the  requirement  that  the  state 
conduct  and  submit  the  necessary  new 
modeling  to  demonstrate  that  the 
program  will  meet  the  performance 
standard,  by  a  fixed  date  within  one 
year  from  fhial  interim  approval.  In 
order  to  facilitate  conditional  approval 
of  the  Virginia  SIP,  Virginia  must 
submit  to  EPA  a  commitment,  within  30 
days  of  publication  of  this  notice,  to 
perform  this  modeling  within  the  time 
frame  set  forth  above.  If  the  state  fails  to 
commit  to  perform  this  re-modeling, 
EPA  proposed  in  the  alternative  to 
disapprove  the  SIP.  If  the  state  fails  to 
perform  and  submit  the  new  modeling 
by  the  date  committed  to,  EPA  proposes 
that  the  interim  approval  will  convert  to 
a  disapproval  upon  a  letter  from  EPA 
indicating  that  die  state  has  failed  to 
meet  the  conditions  of  approval  by 
failing  to  timely  submit  the  modeling 


and  to  demonstrate  compliance  with  the 
performance  standard. 

Network  Type  and  Program 
Evaluation— 40  CFR  51.353 

The  enhanced  program  shall  include 
an  ongoing  evaluation  to  quantify  the 
emission  reduction  benefits  of  the 
program,  and  to  determine  if  the 
program  is  meeting  the  requirements  of 
the  Act  and  the  federal  I/M  rule.  The  SIP 
shall  include  details  on  the  program 
evaluation  and  shall  include  a  schedule 
for  submittal  of  biennial  evaluation 
reports,  data  from  state  monitored  or 
administered  mass-based,  transient 
emissions  testing  of  at  least  0.1%  of  the 
vehicles  subject  to  inspection  each  year, 
a  description  of  the  sampling 
methodology,  the  data  collection  and 
analysis  system,  and  the  legal  authority 
enabling  the  evaluation  program. 
Virginia's  SIP  provides  for  a 
decentralized,  test-and-repair  network 
design,  which  will  be  operated  in 
multiple  private  inspection  stations. 
Testing  will  be  required  on  a  biennial 
basis. 

In  addition,  the  federal  I/M  rule 
requires  the  state  to  demonstrate  that 
the  program  meets  the  performance 
standard  by  fixed  evaluation  dates.  The 
first  such  date  is  January  1,  2000. 
However,  few  state  programs  will  be 
able  to  meet  the  performance  standard 
by  then,  as  a  result  of  delays  in  program 
start-up  and  the  phased-in  nature  of 
various  testing  requirements.  EPA 
believes  that  based  on  the  provisions  of 
the  NHSDA,  the  evaluation  dates  in  the 
current  I/M  rule  have  been  superseded. 
Congress  provided  in  the  NHSDA  for 
state  development  of  I/M  programs  that 
would  start  significantly  later  than  the 
start  dates  in  die  current  I/M  rule. 
Consistent  with  Congress's  intent 
exhibited  in  the  NHSDA  with  regard  to 
program  start-up,  such  programs  by 
definition  will  not  achieve  full 
compliance  with  the  regulatory 
performance  standard  by  the  beginning 
of  the  year  2000. 

Therefore,  EPA  has  concluded  that 
the  NHSDA  superseded  the  start  date 
requirements  of  the  I/M  rule,  but  that 
states  should  still  be  required  to  start 
their  programs  as  soon  as  possible. 


which  EPA  has  determined  would  be  by 
no  later  than  November  15, 1997.  EPA 
now  believes  that  pursuant  to  the 
NHSDA,  the  initial  evaluation  date 
should  be  January  1,  2002.  This 
evaluation  date  will  allow  states  to  fully 
implement  their  I/M  programs  and  to 
complete  one  cycle  of  testing  at  full 
cutpoints  in  order  to  demonstrate 
compliance  with  the  performance 
standard. 

The  Commonwealth's  SIP  contains  a 
commitment  to  perform  an  ongoing 
program  evaluation,  consisting  of 
administration  or  oversight  of 
inspections  by  Department  of 
Environmental  Quality  (DEQ)  personnel 
of  at  least  0.1%  of  the  annually  subject 
vehicle  p>opulation.  EPA  interprets  this 
broad  conunitment  to  indicate  that 
Virginia  staff  will  merely  oversee  or 
conduct  testing  in  actual  test  stations 
using  state-approved  I/M  test  methods. 
This  program  evaluation  does  not 
comply  with  the  evaluation  protocol  set 
forth  by  EPA  in  40  CFR  51.353(c). 

The  Environmental  Council  of  States 
(ECOS)  has  formed  a  committee  to 
develop  an  evaluation  protocol  to  be 
used  by  states  in  order  to  evaluate 
overall  program  effectiveness.  The 
ECOS  group  has  agreed  that  states  must 
follow  the  long  term  program  evaluation 
defined  in  40  CFR  51.353.  40  CFR 
51.353  requires  that  mass-emission 
based,  transient  testing  (METT)  be 
performed  on  0.1%  of  the  subject  fleet 
each  year.  The  submittal  also  fails  to 
address  other  program  evaluation 
elements  specified  in  40  CFR 
51.353(b)(1)  and  (c),  including  a 
program  evaluation  schedule,  a  protocol 
for  the  evaluation  testing,  and  a  system 
for  collection  and  analysis  of  program 
evaluation  data. 

EPA,  therefore,  proposes  to 
conditionally  approve  Virginia's  SIP 
based  on  receiving  the  Commonwealth's 
conunitment  within  30  days  to  submit 
to  EPA  by  a  date  certain  within  twelve 
months  of  the  final  interim  ruling,  the 
final  Virginia  I/M  regulation  which 
requires  METT  be  performed  on  0.1%  of 
the  subject  fleet  each  year  as  per  40  CFR 
51.353(c)(3)  and  meets  the  program 
evaluation  elements  as  specified  in  40 
CFR  51.353(c).  If  this  condition  is  not 
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met  EPA  will  promptly  issue  a  letter  to 
the  Commonwealth  indicating  that  the 
conditional  approval  has  been 
converted  to  a  disapproval. 

Adequate  Tools  and  Resources — 40  CFR 
51.354 

The  federal  I/M  rule  requires  the 
Commonwealth  to  demonstrate  that 
adeouate  funding  of  the  progmm  is 
available.  A  portion  of  the  test  he  or 
separately  assessed  per  vehicle  fee  shall 
be  collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approaches  are 
acceptable  if  a  state  demonstrates  that 
the  level  of  funding  can  be  maintained. 
Reliance  upon  funding  from  a  state  or 
local  general  fund  is  not  acceptable, 
unless  doing  otherwise  would  be  a 
violation  of  the  state's  constitution.  The 
SIP  shall  include  a  detailed  budget  plan 
which  describes  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  and  purchase  of 
equipment.  The  SIP  shall  also  detail  the 
number  of  personnel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance  and  other  necessary 
functions. 

Virginia  DEQ's  I/M  oversight  program 
will  be  funded  through  a  per  vehicle  V 
M  inspection  fee.  which  is  currently  set 
at  $20;  along  with  a  separate 
administrative  registration  fee  of  $2  per 
vehicle.  The  administrative  fee  %vill  be 
deposited  in  a  dedicated  fund,  to  be 
used  solely  for  program  oversight. 

The  SIP  contains  a  detailed  budget 
synopsis  describing  the  personnel 
dedicated  to  the  quality  assurance 
program,  program  oversight,  data 
collection  and  analysis,  enforcement, 
public  education,  and  other  necessary 
functions.  Virginia's  SIP  indicates  that 
this  level  of  personnel  resources  is 
adequate  to  properly  oversee  the 
program,  and  that  private  contract 
personnel  may  be  utilized,  as  needed, 
for  special  program  functions  (e.g. 
temporary  audit  staff,  on-road  testing 
contractors,  etc). 

The  Virginia  submittal  meets  the 
requirements  for  adequate  tools  and 
resources,  as  set  forth  in  the  federal  1/ 
M  regulations.  Therefore,  this  portion  of 
Virginia's  SIP  is  approvable. 

Test  Frequency  and  Convenience— 40 
CFR  51.355 

The  enhanced  I/M  performance 
standard  assumes  an  annual  testing 
frequency;  however,  alternative 
schedules  may  be  approved  if  the 
performance  standard  is  achieved.  The 
SIP  shall  describe  the  test  year  selection 
scheme,  how  the  test  frequency  is 


integrated  into  the  enforcement  process 
and  shall  include  the  legal  authority, 
regulations  or  contract  provisions  to 
implement  and  enforce  the  test 
frequency.  The  program  shall  be 
designed  to  provide  convenient  service 
to  the  motorist  by  ensuring  short  wait 
times,  short  driving  distances  and 
regular  testing  hours. 

Section  46.2-1177  of  Virginia's  Motor 
Vehicle  Emissions  Control  Law  and 
Virginia's  proposed  I/M  regulation 
provide  the  legal  authority  to  implement 
the  program  %vith  a  biennial  testing 
frequency.  Vii^ginia's  proposed 
enhanced  I/M  regulation  provides  for  a 
biennial  testing,  with  initial  testing  for 
new  vehicles  required  two  years  after 
initial  registration.  The  Commonwealth 
has  submitted  modeling  to  demonstrate 
this  biennial  program's  equivalency  to 
the  performance  standard.  However, 
this  modeling  analysis  did  not  fully 
satisfy  the  req\iirements  of  40  CFR 
51.351.  Upon  satisfaction  of  the  re- 
modeling condition  in  today's 
rulemaking  action  pertaining  to  the 
requirements  of  40  CFR  51.351,  Virginia 
will  have  satisfied  the  equivalency  of 
their  bieimial  testing  scheme  to  the 
annual  scheme  contained  in  the  model 
program. 

Virginia's  SIP  lacks  a  detailed 
description  of  how  emissions  testing  is 
scheduled  for  subject  vehicles  and  the 
test  selection  scheme  for  assigning 
testing  imder  the  biennial  program. 
Additionally,  the  SIP  does  not  describe 
how  the  test  frequency  will  be 
integrated  with  the  registration  denial 
motorist  enforcement  process.  These 
elements  constitute  a  minor  deficiency 
in  Virginia's  SIP,  which  must  be 
corrected  in  the  final  I/M  SIP  revision 
submitted  by  the  end  of  the  18-month 
interim  period.  This  portion  of 
Virginia's  SIP  otherwise  satisfies  the 
requirements  of  40  CFR  51.355,  and  is 
therefore  approvable. 

Vehicle  Coverage — 40  CFR  51.356 

The  performance  standard  for 
enhanced  I/M  programs  assumes 
coverage  of  all  1968  and  later  model 
year  h^t  duty  vehicles  and  light  duty 
trucks  up  to  8,500  pounds  GVWR,  and 
includes  vehicles  operating  on  all  fuel 
types.  Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Vehicles 
registered  or  required  to  be  registered 
within  the  I/M  program  area  boundaries 
and  fleets  primarily  operated  within  the 
I/M  program  area  boimdaries  and 
belonging  to  the  covered  model  years 
and  vehicle  classes  comprise  the  subject 
vehicles.  Fleets  may  be  officially 
inspected  outside  of  the  normal  I/M 
program  test  facilities,  if  such 


alternatives  are  approved  by  the 
program  administration,  but  shall  be 
subject  to  the  same  test  requirements 
using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  the  same  type  of  test 
network  as  other  vehicles  in  the  state, 
according  to  the  reqiiirements  of  40  CFR 
51.3S3(a).  Vehicles  which  are  operated 
on  fiaderal  installations  located  within 
an  I/M  program  area  shall  be  tested, 
regardless  of  whether  the  vehicles  are 
refldstered  in  the  state  or  local  I/M  area. 

The  I/M  rule  requires  that  the  SIP 
shall  include  the  legal  authority  or  rule 
necessary  to  implement  and  enforce  the 
vehicle  coverage  requirement,  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program 
and  a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
routinely  operated  in  the  area  but  not 
registered  in  the  area.  Additionally,  the 
SEP  must  contain  a  description  of  any 
special  testing  exemptions,  including 
the  percentage  and  number  of  vehicles 
to  be  impacted  by  the  exemption.  Such 
exemptions  shall  be  aocoimted  for  in  the 
emissions  reduction  analysis. 

The  Northern  Virginia  enhanced  I/M 
program  requires  coverage  of  all  1968 
and  newer,  private  or  publicly  owned, 
gasoline-powered  vehicles  up  to  10,000 
pounds  gross  vehicle  weight  rating 
(GVWR)  which  are  registered  or 
required  to  be  registered  in  the  I/M 
program  area.  Additionally,  affected 
motor  vehicles  which  are  primarily 
operated  on  or  commute  to  a  state,  local 
or  federal  government  facility,  are  also 
subject  to  testing.  As  of  the  date  of  the 
SIP  submittal,  Virginia  estimates  that 
approximately  1.25  million  vehicles 
will  be  subject  to  enhanced  testing  in 
the  program  area. 

Virginia's  proposed  regulation 
exempts  the  following  vehicles: 
motorcycles,  diesel-fueled  vehicles, 
electric-powered  vehicles,  clean-fiieled 
vehicles  (as  defined  by  §  46.2-2  and 
46.2-100  of  the  Code  of  Virginia),  and 
vehicles  registered  as  antiques. 
Additionally,  Virginia  SIP  provides  that 
testing  may  be  deferred  for  vehicles  (up 
to  four  model  years  old)  held  for  sale  by 
licensed  car  dealers,  for  up  to  one  year 
from  the  date  of  sale.  Section  46.2-1178 
of  the  Virginia  Motor  Vehicle  Control 
Law  authorizes  testing  for  the  vehicles 
covered  by  Virginia's  regiUation.  and 
§  46.2-1180  of  the  Motor  Vehicle 
Control  Law  provides  for  the 
exemptions  in  the  regidation.  as  listed 
above.  This  level  of  vehicle  coverage  is 
approvable,  provided  the  performance 
standard  can  be  demonstrated  to  have 
been  met  with  this  level  of  exemptions. 

Virginia's  SIP  requires  fleet  venicles, 
both  public  and  privately  owned,  to  be 
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tested.  Virginia's  regulation  allows  fleet 
owners  having  20  or  more  vehicles  to 
self  test,  provided  they  are  licensed  to 
do  so  by  the  Commonwealth.  These  fleet 
testing  stations  are  subject  to  the  same 
testing  procediues  and  the  same  quality 
control  procedures  as  official  public 
testing  stations.  The  fleet  testing 
program  is  approvable,  as  it  meets  the 
requirements  of  40  CFR  51.356(a). 

Virginia  has  not  fully  accounted  for 
all  of  its  testing  exceptions,  as  a 
percentage  of  die  entire  subject  fleet,  in 
the  SIP.  Any  exceptions  to  testing 
requirements  must  be  accounted  for  in 
the  emissions  reductions  analysis. 
Virginia  has  committed  to  better 
account  for  the  number  of  excepted 
vehicles  after  the  program  commences 
operation.  Since  the  exceptions  are  not 
expected  to  comprise  a  significant 
portion  of  the  subject  fleet,  this  is 
considered  by  EPA  to  be  a  minor 
deficiency,  llie  state  must  better 
estimate  tiiese  exceptions  and  account 
for  them  in  their  performance  standard 
modeling  demonstration  prior  to  the 
end  of  the  18-month  interim  approval 
period. 

This  portion  of  Virginia's  SIP 
otherwise  satisfies  the  requirements  of 
40  CFR  51.356,  and  is  approvable. 

Test  Procedures  and  Standards— 40  CFR 
51.357 

Written  test  procedures  and  pass/fail 
standards  shall  be  estabUshed  and 
followed  for  each  model  year  and 
vehicle  type  included  in  the  program. 
Test  procedures  and  standards  are 
detailed  in  40  CFR  51.357  and  in  the 
EPA  documents  entitled  "High-Tech  1/ 
M  Test  Procediues,  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications",  EPA-AA- 
EPSEMM-93-1,  dated  April  1994  and 
"Acceleration  Simulation  Mode  Test 
Procedures,  Emission  Standards, 
Quahty  Control  Requirements,  and 
Equipment  Specifications",  EPA-AA- 
RSPD-IM-96-2,  dated  July  1996.  The 
federal  I/M  rule  also  requires  vehicles 
that  have  been  altered  from  their 
original  certified  configiiration  (i.e. 
engine  or  fuel  switching)  to  be  subject 
to  the  requirements  of  section  51.357(d). 

For  the  Northern  Virginia  enhanced 
program,  Virginia  has  proposed  a  two- 
mode  acceleration  simulation  mode 
(ASM2)  exhaust  test  as  its  primary  test 
method  for  newer-technology  (i.e.  1981 
and  newer)  light-duty  vehicles.  This  test 
actually  consists  of  two  separate  tests, 
referred  to  as  ASM  5015  and  ASM  2525. 
Two-speed  idle  testing  will  be 
performed  on  subject  heavy-duty 
vehicles,  older  technology  (i.e.  pre- 
1981)  light-duty  vehicles,  and  on 
vehicles  with  full-time  four  wheel  drive 


or  full-time  anti-lock  brake  systems. 
Additionally,  evaporative  system  testing 
consisting  of  pressure  testing  (for  1973 
and  newer  vehicles)  and  purge  testing 
(for  1981  and  newer  vehicles  receiving 
ASM  testing)  are  included  in  the  SIP. 
Virginia's  regulation  also  calls  for  a 
visual  inspection  for  the  presence,  on 
1973  and  newer  vehicles,  of  certain 
emissions  control  components  or 
systems,  including  the:  air  injection 
system,  catalytic  converter  system,  fuel 
evaporative  emissions  control  system, 
positive  crankcase  ventilation  (PCV) 
system,  exhaust  gas  recirculation  (EGR) 
system,  and  the  thermostatic  air  cleaner 
system.  Finally,  the  SIP  calls  for  a  fuel 
filler  cap  check  for  1973  and  newer 
vehicles. 

The  Commonwealth's  regulation 
requires  vehicles  that  have  been  altered 
from  the  original  certified  configuration 
to  which  they  were  manufactured  (i.e. 
vehicles  in  which  the  engine  or  fuel 
type  has  been  switched)  to  be  tested  to 
their  originally  certified  design. 

The  Commonwealth's  SIP  does  not 
contain  detailed  ASM2  test  procedures 
that  are  acceptable  to  EPA.  "The 
Commonwealth's  regulation 
incorporates  by  reference  the 
appropriate  section  of  the  Code  of 
Federal  Regulations  (CFR)  for  I/M  test 
procedures  for  2-speed  idle  testing  and 
for  evaporative  pressure  and  purge 
testing.  However,  the  Virginia  SIP 
allows  for  possible  alternative 
evaporative  system  tests  to  those 
referenced  by  the  Commonwealth's 
regulation.  No  test  procedures  are 
specified  for  any  alternative  evaporative 
system  test,  with  the  exception  of  a  fuel 
filler  cap  check  procedure.  In  order  for 
the  Commonwealth  to  include 
alternative  evaporative  tests  in  the 
performance  standard  demonstration 
and  to  require  testing  with  these  tests, 
the  SIP  must  contain  EPA  approved  test 
procedures  for  such  tests.  The  final  SIP 
must  include  detailed,  approvable  test 
procedures  for  all  test  methods  to  be 
utilized  in  the  enhanced  I/M  program. 

The  SIP  includes  hydrocarbon  (HC), 
carbon  monoxide  (CO),  and  oxide  of 
nitrogen  (NOx)  pass/fail  standards  (or 
"cutpoints")  for  the  ASM2  test  for  each 
subject  model  year  and  vehicle  type.  HC 
and  CO  cutpoints  are  provided  in 
Virginia's  regulation  for  the  2-speed  idle 
test  procedure  for  all  subject  model  year 
and  types  of  vehicles.  Standards  will  be 
phased-in  over  one  biennial  testing 
cycle,  with  final  standards  to  apply  at 
that  time.  EPA  must  receive  all  test 
procedures,  specifications  and 
standards  before  EPA  can  proceed  with 
a  final  interim  rulemaking  action.  EPA 
recenUy  (August,  1996)  released  ASM 
test  procedures,  specifications  and 


standards.  In  light  of  the  finalization  of 
these  standards,  EPA  expects  the 
Commonwealth  to  submit  its  ASM  test 
procedures,  specifications  and 
standards  in  the  near  future. 

If  vtrithin  30  days  of  the  proposed 
interim  rulemaking,  the  Commonwealth 
submits  to  EPA  a  commitment  to  adopt 
approvable  test  procedures  for  its  two- 
mode  ASM  test,  accompanied  by  a  draft 
procedures  document  or  a  revised 
proposed  regulation  referencing  or 
containing  approved  procedures,  then 
EPA  proposes  to  conditionally  approve 
this  portion  of  the  SIP.  The 
Commonwealth's  commitment  must 
include  a  date  certain  (prior  to  the  date 
by  which  testing  is  to  commence), 
within  twelve  months  of  the  final 
interim  ruling,  by  which  the  final 
Virginia  I/M  regulation  or  test  procedure 
dociunent  will  be  formally  submitted.  If 
within  30  days  of  the  proposed  interim 
ruling,  the  above  submittal/commitment 
requirement  has  not  been  met.  then  this 
notice  proposes  in  the  alternative  to 
disapprove  the  Virginia  I/M  SIP.  If  the 
condition  to  submit  the  final  regulation 
or  test  procedures  document  which 
incorporates  an  approvable  ASM2  test 
procedure  is  not  met  by  the  date 
committed  to  by  the  Commonwealth 
frtim  the  final  interim  ruling,  then  EPA 
will  prompUy  issue  a  letter  to  the 
Commonwealth  indicating  that  the 
conditional  approval  has  been 
converted  to  a  disapproval. 

Finally,  Virginia  s  regulation  must 
require  that  retests  conducted  after  the 
performance  of  repairs  shall  include  the 
performance  of  all  emissions  tests  and 
for  all  pollutants  for  which  the  vehicle 
was  originally  subject,  not  merely  the 
test  and  pollutant  for  which  the  vehicle 
initially  failed.  This  is  a  minor 
deficiency,  and  must  be  corrected  prior 
to  the  end  of  the  18-month  interim 
approval  period. 

Test  Equipment— 40  CFR  51.358 

Computerized  test  systems  are 
required  for  performing  any  emission 
measurement  on  subject  vehicles.  The 
federal  I/M  rule  requires  that  the  state 
SIP  submittal  include  written  technical 
specifications  for  all  test  equipment 
used  in  the  program.  The  specifications 
shall  describe  the  emission  analysis 
process,  the  necessary  test  equipment, 
the  required  features,  and  written 
acceptance  testing  criteria  and 
procedures. 

The  Commonwealth's  submittal  lacks 
written  technical  specifications  for  all 
test  equipment  to  be  used  in  the 
program.  The  Commonwealth's 
regulation  incorporates  by  reference  40 
CFR  part  51,  subpart  S  (i.e.,  the  I/M 
program  requirements  rule)  and  40  CFR 
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part  85.  subpart  W  (i.e..  emissions 
performance  warranty  short  tests  rule). 
However,  the  regulation  does  not 
specifically  include  or  reference  EPA 
approved  I/M  test  equipment 
specifications.  Neither,  does  the  SIP 
does  not  contain  specifications  to 
address  performance  features  and 
functional  characteristics  of  the 
computerized  test  systems.  The 
Commonwealth's  rule  does,  however, 
require  the  use  of  computerized  test 
systems. 

Virginia  must  submit  written  test 
equipment  specifications  for  the  ASM2 
test  equipment  and  2-speed  idle  test 
equipment,  as  well  as  the  specifications 
for  the  necessary  pressure  and  purge, 
and  fuel  filler  cap  check  equipment.  In 
light  of  the  recent  release  of  ASM  test 
equipment  specifications,  in  August 
1996.  EPA  expects  that  the 
Commonwealth  will  adopt  final  test 
specifications  in  the  near  term. 

If  within  30  days  of  the  proposed 
interim  rulemaking,  the  Commonwealth 
submits  to  EPA  a  commitment  to  adopt 
approvable  test  equipment 
specifications  for  all  the  I/M  test 
procedures  contained  in  its  regulation, 
accompanied  by  draft  specifications 
docuiments  or  by  a  revised  proposed 
regulation  referencing  or  containing 
approved  test  equipment  specifications, 
then  EPA  proposes  to  conditionally 
approve  this  portion  of  the  SIP.  The 
Commonwealth's  commitment  must 
include  a  date  certain  (prior  to  the  date 
by  which  testing  is  to  commence), 
within  twelve  months  of  the  final 
interim  ruling,  by  which  the  final 
Virginia  I/M  regulation  or  test 
equipment  specifications  documents 
will  be  formally  submitted.  If  within  30 
days  of  the  proposed  interim  ruling,  the 
above  submittal/commitment 
requirement  has  not  been  met,  then  this 
notice  proposes  in  the  alternative  to 
disapprove  the  Virginia  I/M  SIP.  If  the 
condition  to  submit  the  final  regulation 
or  test  procedure  document  which 
incorporates  approvable  test  equipment 
specifications  is  not  met  by  the  date 
certain  within  twelve  months  (by  which 
the  Commonwealth  commits  to  submit 
final  test  procedures)  from  the  final 
interim  ruling.  EPA  will  promptly  issue 
a  letter  to  the  Commonwealth  indicating 
that  the  conditional  approval  has  been 
converted  to  a  disapproval. 

Quahty  Control— 40  CFR  51.359 

Quality  control  measures  shall  insure 
that  emission  measurement  equipment 
is  calibrated  and  maintained  properly, 
and  that  inspection,  calibration  records, 
and  control  charts  are  accurately 
created,  recorded  and  maintained.  The 
Virginia  submittal  lacks  a  description  of 


quality  control  measures  for  the 
emission  measurement  equipment, 
record  keeping  requirements  and 
measures  to  maintain  the  security  of  all 
documents  used  to  establish  compliance 
with  the  inspection  requirements. 

Virginia  has  committed  in  its  SIP  to 
develop  and  submit  to  EPA  quality 
control  procedures  to  ensure  that  the 
Commonwealth  provides  its  motorists 
with  accurate  emissions  test  results. 
Some  aspects  of  record  keeping  and 
document  security  are  addressed  in 
Virginia's  regulation.  However,  the  SIP 
presently  does  not  satisfy  quality 
control  requirements. 

This  is  considered  a  minor  deficiency, 
which  must  be  corrected  prior  to 
expiration  of  the  18-month  interim 
approval  period.  Virginia  must  develop 
quality  control  procedures,  to  be 
addressed  within  the  Commonwealth's 
I/M  regulation,  test  equipment 
specifications,  quality  control 
procedures  manual,  or  other  ordinance 
or  documents  to  satisfy  all  the  quality 
control  requirements  of  40  CFR  51.359. 

Waivers  and  Compliance  Via  Diagnostic 
Inspection — 40  CFR  51.360 

The  federal  I/M  rule  allows  for  the 
issuance  of  a  waiver,  which  is  a  form  of 
compliance  with  the  program 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards.  For  enhanced  I/M 
programs,  an  expenditure  of  at  least 
$450  in  repairs,  adjusted  aimually  to 
reflect  the  change  in  the  Consumer  Price 
Index  (CPI)  as  compared  to  the  CPI  for 
1989,  is  required  in  order  to  qualify  for 
a  waiver.  EPA  recently  amended  the  1/ 
M  rule  to  allow  waivers  to  be  phased- 
in  after  commencement  of  testing,  but 
no  later  than  January  1,  1998  and  to 
allow  repairs  conducted  by  recognized 
repair  technicians  up  to  60  days  prior  to 
testing  to  apply  towards  the  waiver 
expenditures. 

Waivers  may  only  be  issued  after  a 
vehicle  has  failed  a  retest  performed 
after  all  qualifying  repeurs  have  l)een 
made.  Any  available  warranty  coverage 
must  be  used  to  obtain  repairs  before 
expenditures  can  be  counted  toward  the 
cost  limit.  Tampering  related  repairs 
shall  not  be  applied  toward  the  cost 
limit.  Repairs  must  be  appropriate  to  the 
cause  of  the  test  failure.  Repairs  for  1980 
and  newer  model  year  vehicles  must  be 
performed  by  a  recognized  repair 
technician.  'The  federal  regulation 
provides  states  the  option  to  allow  for 
compliance  via  a  diagnostic  inspection 
after  failing  a  retest  on  emissions  and 
requires  quality  control  of  waiver 
issuance.  The  SIP  must  set  a  maximum 
waiver  rate  and  must  describe  corrective 
action  that  would  be  taken  if  the  waiver 


rate  exceeds  that  committed  to  in  the 
SIP. 

Virginia's  Motor  Vehicle  Emissions 
Control  Law  and  the  Commonwealth's 
proposed  1/M  regulation  provide  the 
necessary  authority  to  issue  waivers,  set 
and  adjust  cost  limits,  administer  and 
enforce  the  waiver  system,  and  to  set  a 
$450  waiver  cost  limit  (adjusted 
annually  by  the  CPI,  as  compared  to  the 
CPI  in  1989). 

Virginia's  regulation  phases  in  the 
waiver  limits,  beginning  with  the 
commencement  of  testing,  over  one 
biennial  test  cycle,  to  the  federal  limit 
by  July  1, 1998.  EPA  is  approving  this 
phase-in  schedule,  because  the 
commencement  of  I/M  testing  was 
delayed  by  the  deadlines  set  forth  in  the 
NHSDA.  EPA  contends  that  this  is 
consistent  with  its  interpretation  that 
start  dates  and  evaluation  dates  may  be 
extended  by  approximately  two  years 
under  authority  of  the  NHSDA,  and 
phasing  in  the  waiver  over  a  similar 
time  period  is  appropriate.  Also,  EPA's 
I/M  rule  provides  one  cycle  to  phase  in 
the  waiver  after  the  start  of  testing,  so 
it  is  acceptable  for  Virginia  to  phase  in 
the  waiver  over  one  cycle  after  the  start 
date  set  forth  by  the  NHSDA. 

The  Cominon wealth's  proposed 
regulation  allows  emission  inspection 
station  inspectors  to  issue  waivers.  The 
I/M  rule,  40  CFR  51.360(c)(1),  only 
allows  the  state  or  a  single  contractor  to 
issue  waivers.  This  is  a  minor 
deficiency  and  must  be  corrected  in  the 
final  I/M  SIP  revision  submitted  by  the 
end  of  the  18-month  interim  period. 

The  Commonwealth  has  set  a  3% 
maximum  waiver  rate,  as  a  percentage 
of  failed  vehicles,  for  both  pre-1981  and 
1981  and  later  vehicles.  The 
Commonwealth  has  committed,  per  40 
CFR  51.360,  to  take  corrective  action  if 
the  waiver  rate  exceeds  3%.  This  waiver 
rate  was  used  in  the  Commonwealth's 
existing  performance  standard  modeling 
demonstration,  and  should  be 
maintained  in  the  new  performance 
standard  modeling  demonstration. 

Otherwise,  the  Conunonwealth's  SIP 
satisfies  the  waiver  requirements  of  40 
CFR  51.360,  and  is  approvable. 

Motorist  Compliance  Enforcement— 40 
CFR  51.361 

The  federal  I/M  rule  requires  that 
compliance  be  ensured  through  the 
denial  of  motor  vehicle  registration  in 
enhanced  I/M  programs,  unless  an 
exception  for  use  of  an  existing 
alternative  is  approved.  The  SW  shall 
provide  information  concerning  the 
enforcement  process,  legal  authority  to 
implement  and  enforce  the  program, 
and  a  commitment  to  a  compliance  rate 
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to  be  used  for  modeling  purposes  and  to 
be  maintained  in  practice. 

Chapter  10,  §  46.2-1183  of  the  Motor 
Vehicle  Emissions  Control  Law  provides 
the  legal  authority  to  implement 
registration  denial  motorist 
enfmcement.  Virginia's  I/M  regulation 
requires  that  motorists  obtain  an 
emissions  certificate  demonstrating  that 
they  have  passed  a  test  or  received  a 
waiver  in  order  to  obtain  a  vehicle 
registration  from  the  Department  of 
Motor  Vehicles  (DMV).  The  Virginia  SIP 
commits  to  maintain  a  compliance  rate 
of  96%,  which  was  used  in  the 
performance  standard  modeling 
demonstration. 

The  motorist  compliance  enforcement 
program  is  to  be  implemented  in  part  by 
the  DMV,  which  is  the  lead  agency  for 
registration  issuance.  The  Department  of 
State  Police  and  local  police  authorities 
are  chai'ged  with  enforcement  against 
motorists  who  fail  to  comply  with 
regstration  requirements. 

The  Virginia  SIP  does  not  address 
mechanisms  by  which  motorists  will  be 
notified  of  testing,  readily  visible  means 
of  determining  compUance  with  the  I/M 
program,  penalties  for  motorists  failing 
to  comply  with  motor  vehicle  testing 
and  registration,  or  mechanisms  to 
prevent  vehicle  owners  from  avoiding 
testing  by  manipulating  registrations. 
These,  along  with  all  other  requirements 
of  40  CFR  51.361  must  be  addressed  in 
the  SIP.  Virginia  has  committed  in  the 
SIP  to  prepare  a  registration  procedtues 
manual  to  govern  registration  aspects  of 
this  portion  of  the  program.  It  is 
expected  that  some  of  these 
requirements  will  be  addressed  in  that 
procedures  document. 

The  requirements  listed  above  are 
relatively  minor  in  nature.  These 
requirements  must  be  satisfied  prior  to 
the  end  of  the  18-month  interim 
approval  poriod.  Virginia's  SIP 
otherwise  satisfies  the  reqtiirements  of 
40  CFR  51.361.  and  is  approvable. 

Motorist  Compliance  Enf(»t»ment 
Program  Oversight— 40  CFR  51.362 

The  federal  I/M  rule  requires  that  the 
enforcement  program  shall  be  audited 
regularly  and  shidl  follow  effective 
program  management  practices, 
including  adjustments  to  improve 
operation  when  necessary.  "Hie  SIP  must 
include  quality  control  and  quality 
assurance  procedures  to  be  used  to 
insure  the  effective  overall  performance 
of  the  enforcement  system.  An 
information  management  system  must 
be  established  which  will  characterize, 
evaluate  and  enforce  the  program. 

Virginia  has  not  developed  its 
procediues  manual  for  its  oversight 
program  to  enstue  motorist  compliance. 


Virginia  must  submit  a  procedures 
manual  which  satisfies  the  qtiality 
control  and  information  management 
responsibilities  of  the  motorist 
compliance  enforcement  oversight 
program  section  of  the  federal  VM  rule, 
at  40  CFR  51.363. 

For  a  complete  list  of  specific 
deficiencies  with  respect  to  40  CFR 
51.362.  refer  to  the  technical  support 
dociunent  (TSD)  for  this  action,  found 
in  the  EPA  docket.  These  deficiencies 
are  minor  in  nature,  and  must  be 
addressed  prior  to  the  end  of  the  18- 
month  interim  approval  period. 

Other  than  the  deficiencies  noted 
above,  this  portion  of  Virginia's  SIP 
satisfies  the  requirements  of  40  CFR 
51.362.  and  is  approvable. 

Quality  Assurance— 40  CFR  51.363 

An  ongoing  quality  assiiranoe 
program  shall  be  implemented  to 
discover,  correct  and  prevent  fraud, 
waste,  and  abuse  in  the  program.  The 
program  shall  include  covert  and  overt 
performance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 
equipment  audits,  and  formal  training  of 
all  state  I/M  enforcement  officials  and 
auditors.  A  description  of  the  quality 
assurance  program  which  includes 
written  procedure  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP. 

Virginia's  SIP  contains  a  detailed 
description  of  the  elements  of  the 
quality  assurance  program  and  an 
appendix  describing  quality  assurance 
and  audit  procedures.  Virginia  commits 
to  conduct  at  least  one  covert  audit  per 
year  per  inspection  bay,  and  at  least  two 
overt  audits  per  year  per  inspection  bay. 
However,  the  procedures  manuals  for 
use  by  Commonwealth  quality 
assurance  auditors  have  not  yet  been 
completed.  These  manuals  must  include 
detailed  covert  and  overt  audit 
procedures  to  be  used  by  the 
Commonwealth  for  program  oversight 
purposes.  Virginia  has  committed  to 
complete  these  audit  manuals  by 
December  1, 1996. 

This  lack  of  detailed  audit  procedures 
manuals  is  a  minor  deficiency,  and 
therefore  the  Commonwealth  must 
complete  and  submit  these  manuals  by 
the  end  of  the  18-month  interim 
approval  period. 

The  Virginia  SIP  otherwise  meets  the 
quality  assurance  requirements  of 
section  40  CFR  51.363,  and  is 
approvable. 

Enforcement  Against  Contractors, 
Stations  and  Inspectors— 40  CFR  51.364 

Enforcement  against  licensed  stations, 
contractors  and  inspectors  shall  include 
swift,  sure,  effective,  and  consistent 


penalties  for  violation  of  program 
requirements.  The  federal  I/M  rule 
requires  the  establishment  of  miniminn 
penalties  for  violations  of  program  rules 
and  procedures  which  can  be  imposed 
against  stations,  contractors  and 
inspectore.  The  legal  authority  for 
establishing  and  imposing  pmalties, 
dvil  fines,  license  siispensions  and 
revocations  must  be  included  in  the  SIP. 
State  quality  assurance  officials  shall 
have  the  authority  to  temporarily 
suspend  station  and/or  inspector 
licenses  inunediately  ui>on  finding  a 
violation  that  directly  afiiects  eminion 
reduction  benefits,  unless 
constitutionally  prohibited.  An  official 
opinion  explaining  any  state 
constitutional  impediments  to 
immediate  suspension  authority  must 
be  included  in  the  submittal.  The  SIP 
shall  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  agencies,  courts  and 
jurisdictions  are  involved,  who  will 
prosecute  and  adjudicate  cases  and  the 
resources  and  sources  of  those  resources 
which  will  support  this  function. 

Virginia's  regulations  establish  a 
general  enforcement  process,  including: 
issuance  of  notices  of  violation  (NOVs), 
hearing  processes,  and  avenues  of 
appeal.  Virginia  has  several  avenues  for 
adjudicating  violation  cases — including 
formal  fact  findings,  formal  DEQ 
hearings,  and  the  ability  to  suspend 
stations  or  inspectors  without  a  hearing, 
in  certain  instances.  Virginia's 
regulation  provides  that  penalties  may 
be  imposed  against  station  owner 
permittees  or  against  stations,  as  well  as 
against  inspectors. 

In  the  cases  where  testing  privileges 
are  suspended,  inspectors  must 
demonstrate  their  ability  to  properly 
perfonn  test  procedures  before  testing 
privileges  may  be  restored.  Suspended 
inspectors  are  barred  from  participating 
in  inspection  operations  during  the  term 
of  the  suspension. 

Virginia's  SIP  includes  provisions  to 
niaintain  and  submit  to  EPA  records  of 
all  enforcement  actions,  including: 
warnings,  violations,  dvil  fines, 
suspensions,  and  license  revocations, 
and  violations.  The  DEQ  will  maintain 
this  information  in  a  "Violation  History 
Report"  for  each  station  and  each 
inspector. 

'The  Virginia  SIP  includes  legal 
authority  to  establish  and  impose 
penalties  against  stations  and  inspectors 
partidpating  in  the  enhanced  I/M 
program.  The  Commonwealth  has  not 
yet  adopted  and  submitted  a  penalty 
schedule  for  inspedors  and  test  stations 
in  the  SIP,  however  the  SIP  contains  a 
commitment  to  do  so  prior  to  program 
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start-up.  The  lack  of  a  penalty  schedule 
is  a  minor  deficiency,  and  Virginia  must 
adopt  and  submit  an  acceptable  penalty 
schedule  prior  to  the  end  of  the  18- 
month  interim  approval  period. 

With  the  exception  of  the  lack  of  a 
penalty  schedule,  this  submittal  meets 
the  enforcement  requirements  of  this 
section  of  the  I/M  rule. 

Data  Collection— 40  CFR  51.365 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 
federal  I/M  regulation  requires  data  to 
be  gathered  on  each  individual  test 
conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
required  under  40  CFR  51.359. 

Virginia's  I/M  regulation  does  not 
indicate  sp>eciiic  data  elements  to  be 
entered  by  inspectors  and  reported  to 
the  Commonwealth.  However,  the 
regulation  does  require  the  inspector  to 
acciu^tely  identify  and  enter  vehicle 
and  owner  information  for  the  specific 
test. 

The  Commonwealth  does  conomit  to 
submit  annual  reports  containing 
summaries  of  test  data,  quality 
assurance,  and  quality  control 
information  based  upon  program  test 
data.  A  commitment  to  submit  biennial 
reports  to  EPA  which  adequately 
address  reporting  requirements  set  forth 
in  40  CFR  51.366(e)  is  also  included  in 
the  SIP. 

The  submittal  does  not  require  that 
the  specific  data  elements  identified  in 
40  CFR  51.365(a)  be  collected  and 
reported  to  the  Commonwealth.  This  is 
a  minor  deficiency  which  must  be 
corrected  prior  to  the  end  of  the  18- 
month  interim  approval  period.  This 
requirement  can  be  satisfied  by  Virginia 
requiring  these  data  elements  to  be 
collected.  Two  avenues  for  this 
requirement  are  via  the  regulation,  or 
through  the  test  equipment 
specifications  (i.e.  by  requiring  the  test 
equipment  to  prompt  the  inspector  to 
enter  these  elements  and  by  blocking 
testing  if  the  data  is  not  entered). 

Witxt  the  exception  of  a  requirement 
for  collection  of  the  si>ecific  data 
elements,  described  above,  the  Virginia 
SIP  meets  the  data  analysis  and 
reporting  requirements  of  this  section  of 
the  I/M  rule. 

Data  Analysis  and  Reporting — 40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  allow  for  monitoring  and 
evaluation  of  the  program  by  the  state 
and  EPA.  The  federal  1/M  rule  requires 
annual  reports  to  be  submitted  which 
provide  information  and  statistics  and 
summarize  activities  performed  for  each 


of  the  following  programs:  testing, 
quahty  assurance,  quality  control,  and 
enforcement.  Thdse  reports  are  to  be 
submitted  by  July  and  shall  provide 
statistics  for  the  period  of  January  to 
December  of  the  previous  year.  A 
biennial  report  shall  be  submitted  to 
EPA  which  addresses  changes  in 
program  design,  regulations,  legal 
authority,  program  procedures  and  any 
weaknesses  in  the  program  found 
during  the  two  year  period  and  how 
these  problems  will  be  or  were 
corrected. 

Virginia's  SIP  conunits  to  submit 
annusJ  statistical  data  summaries  of 
activities  related  to  testing,  quality 
assurance,  quality  control,  and 
enforcement  programs,  beginning 
January  1,  1996,  containing  data  from 
the  previous  calendar  year.  Since 
Virginia's  program  is  scheduled  to  begin 
in  the  month  of  July,  not  January,  this 
reporting  schedule  is  acceptable. 
Virginia's  SIP  contains  an  appendix 
(Appendix  12)  which  describing 
program  statistics  specific  data  elements 
in  these  aimual  rep>orts.  The  data 
elements  specified  comply  with  the 
requirements  of  40  CFR  51.366. 

For  a  list  of  the  specific  data  elements 
to  be  submitted  in  each  of  the  annual 
reports,  refer  to  the  TSD  for  this 
rulemaking  action. 

Inspector  Training  and  Licensing  or 
Certification — 40  CFR  51.367 

The  federal  I/M  rule  requires  all 
inspectors  to  be  formally  trained  and 
licensed  or  certified  to  perform 
inspections. 

Virginia's  SIP  contains  regulatory 
authority  requiring  that  program 
inspectors  complete  DEQ-approved 
formal  training  courses  and  then  pass  a 
qualification  test,  prior  to  becoming  a 
hcensed  inspector.  A  description  of  the 
written  and  hands-on  tests  that 
inspectors  are  required  to  pass  are 
described  in  Virginia's  regulation  and  in 
Appendix  13  of  the  SIP.  The  SIP  also 
addresses  requirements  for  obtaining  an 
inspector's  license  tmd  describes  the 
licensing  process.  A  list  of  elements  to 
be  covered  by  Virginia's  inspector 
training  program  is  included  in 
Virginia's  I/M  rule,  and  is  detailed  in 
the  TSD  for  this  action. 

Virginia's  regulation  requires 
inspectors  to  be  relicensed  every  three 
years,  and  requires  inspectors  to 
undergo  the  same  training  and  hands-on 
testing  required  to  initially  obtain  a 
license,  in  order  to  be  relicensed.  EPA 
rules  require  relicensing  every  two 
years,  however,  since  Virginia's 
requirements  are  stricter  than  federal 
rules  require,  EPA  considers  the 


Commonwealth's  three-year  Ucense 
period  to  be  acceptable. 

The  Virginia  SIP  satisfies  the 
inspector  training  and  licensing 
requirements  of  40  CFR  51.367,  and  is 
approvable. 

Public  Information  and  Consumer 
Protection— 40  CFR  51.368 

The  federal  I/M  rule  requires  the  SIP 
to  include  public  information  and 
consumer  protection  programs. 

Virginia's  plan  to  develop  public 
information  and  consumer  protection 
plans  is  described  in  SIP,  and  elements 
to  be  included  in  those  plans  are  listed 
in  a  "Public  Information  Plan" 
contained  in  Appendix  15  of  the  SIP. 
Virginia  commits  in  the  SIP  to  complete 
development  of  the  actual  plan  by 
January  1,1997. 

The  Commonwealth  intends  to 
operate  public  referee  stations,  where 
testing  disputes  can  be  resolved. 
Additionally,  the  Conunonwealth 
intends  to  operate  consumer  complaint 
hotline  services  to  subject  motorists. 
Additionally,  Virginia  describes 
strategies  to  educate  the  public  on  the 
I/M  program  in  a  public  awareness  plan 
contained  in  the  SIP.  Finally,  Virginia 
intends  to  make  statistical  information 
available  to  the  pubUc  regarding  the 
repair  performance  effectiveness  of 
repair  facilities  within  the  program  area, 
per  40  CFR  51.369.  For  details  regarding 
elements  to  be  included  in  the  "Public 
Information  Plan",  refer  to  the  TSD  for 
this  action  or  to  the  SIP  narrative 
document  contained  in  the  SIP. 

The  Virginia  SIP  submittal  meets  the 
public  information  and  consimier 
protection  requirements  of  the  I/M  rule, 
however,  Virginia  must  finalize  and 
formally  submit  its  "Public  Information 
Plan".  This  is  a  minor  deficiency,  which 
must  be  corrected  prior  to  the  end  of  the 
18-month  interim  approval  period. 
Other  than  the  deficiency  cited  above, 
Virginia's  SIP  satisfies  the  requirements 
of  40  CFR  51.368,  and  is  approvable. 

Improving  Repair  Effectiveness — 40  CFR 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  federal 
I/M  rule  requires  states  to  take  steps  to 
ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
SIP  must  include  a  description  of  the 
technical  assistance  program  to  be 
implemented,  a  description  of  the 
procedures  and  criteria  to  be  used  in 
meeting  the  performance  monitoring 
requirements  required  in  the  federal 
regulation,  and  a  description  of  the 
repair  technician  traiiung  resources 
available  in  the  community. 
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Virginia's  SIP  commits  to  track  the 
effectiveness  of  repair  facilities  in  the 
conducting  emissions  repairs  under  the 
enhanced  I/M  program.  The  SIP  also 
contains  a  commitment  to  provide  to  the 
affected  public  the  minimimi 
performance  monitoring  information 
required  by  40  CFR  51.369.  A  completed 
repair  form,  will  be  required  prior  to 
motorist's  receipt  of  a  retest.  However, 
the  SIP  does  not  contain  a  detailed  plan 
for  performance  monitoring,  per  40  CFR 
51.369(b). 

Virginia  has  established  in  its  SIP  that 
insufficient  emissions  repair  training 
exists  and  commits  to  work  with 
vocational  schools  to  provide  for 
availability  of  better  training.  Virginia 
also  conunits  in  its  SIP  to  establish  or 
operate  a  repair  technician  hotline  to 
assist  repair  technicians  and  to  provide 
technical  repair  information  for 
emissions-related  repairs.  A  description 
of  repair  training  available  in  the 
community  must  be  submitted. 

The  Virginia  SIP  meets  the 
requirements  for  improving  repair 
effectiveness,  with  the  exception  of  a 
repair  performance  monitoring  program, 
per  40  CFR  51.369(b)  and  a  description 
of  available  training,  per  40  CFR 
51.369(c).  However,  this  is  a  minor 
deficiency  and  must  be  corrected  prior 
to  the  end  of  the  18-month  interim 
approval  period  in  order  for  EPA  to 
fully  approve  the  I/M  SIP  revision. 

Cfther  than  the  minor  deficiencies 
cited  above,  this  requirement  satisfies 
the  requirements  of  40  CFR  51.369,  and 
is  approvable. 

Compliance  With  Recall  Notices— 40 
CFR  51.370 

The  federal  I/M  rule  requires  states  to 
establish  methods  to  ensure  that 
vehicles  that  are  subject  to  enhanced 
I/M  and  are  included  in  an  emission 
related  recall  receive  any  recall  related 
repairs  prior  to  receiving  an  emission 
test  and  renewing  vehicle  registration. 

Virginia's  I/M  regulation  requires  that 
motor  vehicles  show  proof  of 
compliance  with  emissions-related 
recalls  prior  to  receiving  an  emissions 
inspection  under  the  enhanced  I/M 
program.  Per  EPA's  I/M  rule,  Virginia 
must  maintain  a  database  of  outstanding 
emissions-related  recalls  for  vehicles 
registered  in  the  I/M  program  area. 
Motorists  having  vehicles  which  are 
subject  to  an  outstanding  recall  must 
show  proof  of  compliance  %vith  the 
recall  in  order  to  obtain  an  emissions 
test. 

Virginia  has  not  yet  completed  its 
recalls  compliance  procedures,  since 
EPA  has  not  completed  its  guidance  on 
emissions  recall  compliance.  The 
Commonwealth  has  committed  in  its 


SIP  to  complete  its  recall  procedures 
within  six  months  of  EPA's  completion 
of  recall  guidance.  These  procedures 
must  address  a  process  for  notifying 
motorists  of  outstanding  recalls,  a 
means  of  identifying  vehicles  having  an 
uiuesolved  recall  at  I/M  testing  stations, 
quality  control  methods  to  ensure  recall 
compliance,  and  a  database  system  to 
identify  and  track  vehicles  subject  to 
outstanding  recalls.  Additionally, 
Virginia  must  prepare  and  submit 
annual  reports  with  statistical 
information  regarding  compliance  with 
emissions  recalls  in  the  enhanced  I/M 
program  area. 

Virginia  lacks  only  detailed  recall 
compliance  procedures  and  a 
commitment  tO' annually  report  recall 
compliance  information  to  EPA, 
therefore,  this  is  a  minor  deficiency. 
However,  Virginia  must  correct  this 
deficiency  prior  to  the  end  of  the  18- 
month  interim  approval  period. 
Otherwise,  Virginia's  SIP  satisfies  the 
requirements  of  40  CFR  51.370. 

On-Road  Testing — 40  CFR  51.371 

On-road  testing  is  required  in 
enhanced  I/M  areas.  The  use  of  either 
remote  sensing  devices  (RSD)  or 
roadside  pullovers  including  tailpipe 
emission  testing  can  be  used  to  meet  the 
federal  regulations.  The  program  must 
include  on-road  testing  of  0.5%  of  the 
subject  fleet  or  20,000  vriiicles, 
whichever  is  less,  in  the  enhanced  I/M 
program  area.  Motorists  that  have 
passed  an  emission  test  and  are  foimd 
to  be  high  emitters  as  a  resuh  of  an  on- 
road  test  shall  be  required  to  pass  an 
out-of-cycle  test. 

Section  46.2-1178.1  of  the  Virginia 
Motor  Vehicle  Emissions  Control  Law 
provides  Virginia  legal  authority  to 
conduct  on-road  testing  and  to  assess 
civil  penalties  against  motorists  whose 
vehicles  emit  over  regulatory  standards 
set  by  the  Commonwealth  for  on-road 
testing,  unless  the  vehicle  passes  or  is 
waived  under  an  out-of-cycle  emissions 
test. 

Virginia's  I/M  regulation  sets  forth  a 
description  of  the  on-road  testing 
program  and  the  emissions  standards 
cars  must  meet  to  pass  this  testing.,On- 
road  testing  in  Virginia's  program  will 
be  conducted  via  either  remote  sensing 
equipment,  or  by  roadside  pullover  and 
a  two-speed  idle  test.  Vehicles  must 
comply  with  standards  set  by  Virginia 
for  relevant  pollutants,  including  CO  for 
remote  sensing  tests,  and  HC  and  CO  for 
two-speed  idle  tests.  Virginia  will 
engage  a  contractor,  as  needed,  to 
conduct  roadside  testing  to  satisfy  the 
requirements  of  40  CFR  51.371. 

Under  Virginia's  proposed  program, 
vehicles  which  fail  on-road  testing 


standards  may  be  retested  (outside  of 
the  normal  biennial  cycle)  and  repaired, 
or  waived,  to  avoid  civil  penalties. 
Motorists'  vehicles  that  receive  a  waiver 
irom  regidarly  scheduled  I/M  testing  are 
exempt  from  civil  penalties  related  to 
on-road  testing.  Motorists  having 
vehicles  that  fail  an  on-road  test,  who 
either  do  not  obtain  a  follow-up  test,  or 
whose  vehicles  fail  the  test  and  are  not 
repaired  to  pass  an  emissions  test  are 
subject  to  the  penalties  set  forth  in 
Virainia's  regulation. 

Ine  Commonwealth's  SIP  submittal 
does  not,  however,  contain  sufficient 
information  regarding  on-road  testing 
resource  allocations,  including 
information  on  staffing  requirements  for 
both  the  Commonwealth  and  the  private 
testing  vendor.  Additionally,  the  SIP 
lacks  methods  for  analyzing  and 
reporting  the  results  of  on-road  testing. 
These  are,  however,  minor  deficiencies 
and  must  be  corrected  in  the  final  I/M 
SIP  revision  submitted  by  the  end  of  the 
18-month  interim  period,  either  by 
submitting  an  on-road  testing 
procedures  manual  or  the  request  for 
proposals  (RFP)  for  the  contractor  hired 
to  operate  the  on-road  testing  prc^ram. 

Otherwise,  this  submittal  satisfies  the 
requirements  of  40  CFR  51.371,  and  is 
approvable. 

State  Implementation  Plan 
Submissions/ Implementation 
Deadlines — 40  CFR  51.372-51.373 

The  federal  I/M  rule  requires  states  to 
provide  in  their  I/M  SIP  a  schedule  for 
implementation  of  the  enhanced  1/M 
program  described  in  the  SIP,  including 
interim  milestone  dates  leading  to 
mandatory  testing.  A  list  of  milestones 
which  must  be  included,  at  a  minimum, 
is  contained  in  40  CFR  51.372. 
Additionally,  40  CFR  51.373  sets 
deadlines  by  which  I/M  programs  must 
be  adopted  and  put  in  place.  However, 
language  in  the  recently  enacted 
National  Highway  Systems  Designation 
Act,  granted  states  additional  time  to 
adopt  and  submit  I/M  SIPs  to  satisfy  the 
requirements  of  the  Clean  Air  Act. 
States  were  to  submit  SIPs,  including 
proposed  regulations  if  necessary,  to 
EPA  by  March  27.  1996,  and  were 
granted  eighteen  months  fix)m  the  date 
of  EPA  interim  approval  to  establish  the 
effectiveness  of  the  program.  The 
NHSDA  deadlines  supersede  any 
program  implementation  deadlines 
contained  in  40  CFR  51.373. 

Virginia's  SIP  contains  a  list  of 
milestones  and  associated  dates.  Under 
this  schedule,  testing  to  include  all 
aspects  of  the  new  enhanced  I/M 
program,  using  phase-in  test  standards 
and  a  phased  in  waiver  limit,  is  to 
commence  on  July  1, 1997.  Final  test 
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procedures  and  test  equipment 
specifications  are  to  be  adopted  by 
October  1.  1996.  All  o£Bcial  testing 
inspectors  and  stations  are  to  be 
licensed  by  June  1, 1997.  Virginia's 
waiver  cost  limit  will  be  fully  phased  in 
over  one  biennial  test  cycle,  to  be  at  the 
full  federal  limit  by  luly  1, 1998.  Final 
testing  standards,  or  cutpoints,  will 
replace  the  phase-in  standards  at  the 
beginning  of  the  second  biennial  test 
cycle.  July  1.  1999. 

Virginia  has  not  listed  dates  by  which 
all  outstanding  procedures  documents 
are  to  be  finalized  and  submitted  to 
EPA.  Virginia  has  made  commitments  to 
complete  many  of  these  procedures 
throughout  the  SIP.  Milestones  and 
dates  for  completion  of  any  outstanding 
procedures  documents  should  be  Usted 
in  this  portion  of  the  SIP.  This  is 
however,  a  minor  deficiency,  which  the 
Commonwealth  must  complete  prior  to 
the  end  of  the  18-month  interim 
approval  period. 

Otherwise,  Virginia's  SIP  satisfies  the 
requirements  of  40  CFR  51.372  and 
51.373,  and  is  therefore  approvable. 

m.  Discussion  for  Rnlsmslring  Action 

Today's  notice  of  proposed 
rulemaking  begins  a  30  day  clock  for  the 
state  to  make  a  commitment  to  EPA  to 
correct  the  ma|or  elements  of  the  SIP 
that  EPA  considers  deficient.  These 
elements  include  the:  enhanced  I/M 
performance  standard  modeling 
demonstration,  program  evaluation 
methodology,  I/M  test  procedures,  and 
I/M  test  equipment  specifications.  If  the 
Commonwealth  does  not  make  such 
commitments  within  30  days.  EPA 
today  is  proposing  in  the  alternative  that 
this  SIP  revision  be  disapproved. 

Within  30  days,  the  Commonwealth 
must  make  a  commitment  to  EPA  to 
correct  these  deficiencies  by  a  date 
certain  within  1  year  of  the  interim 
approval  date,  or  in  certain  cases  a  date 
certain  prior  to  the  commencement  of 
testing. 

If  the  Commonwealth  makes  the 
commitment  within  30  days,  EPA's 
conditional  approval  of  the  plan  will 
last  until  the  date  by  which  the  state  has 
committed  to  cure  all  of  the 
deficiencies.  EPA  expects  that  within 
this  period  Virginia  will  not  (mly  correct 
the  deficiencies  as  committed  to  by  the 
Commonwealth,  but  that  Virginia  will 
also  begin  program  start-up  within  12 
months  of  the  final  interim  rulemaking. 
If  the  state  does  not  correct  deficiencies 
and  implement  the  interim  program  by 
November  15,  1997,  EPA  is  proposing  in 
this  notice  that  the  interim  approval 
will  convert  to  a  disapproval  after  a 
finding  letter  is  sent  to  the  state. 


IV.  Explanation  of  the  Interim 
Approval 

At  the  end  of  the  18-month  interim 
period,  the  approval  status  for  this 
program  will  automatically  lapse 
pursuant  to  the  NHSDA.  It  is  expected 
that  the  Commonwealth  will  at  that  time 
be  able  to  make  a  demonstration  of  the 
program's  effectiveness  using  an 
appropriate  evaluation  criteria.  As  EPA 
expects  that  these  programs  will  have 
started  on  or  before  November  15, 1997, 
the  Commonwealth  will  have  at  least  six 
months  of  program  data  that  can  be  used 
for  the  demonstration.  If  the 
Commonwealth  fails  to  provide  a 
demonstration  of  the  program's 
effectiveness  to  EPA  within  eighteen 
months  of  the  final  interim  rulemaking, 
the  interim  approval  will  lapse,  and 
EPA  will  be  forced  to  disapprove  the 
state's  permanent  I/M  SIP  revision.  If 
the  Commonwealth's  program 
evaluation  demonstrates  a  lesser  amoiint 
of  emission  reductions  actually  realized 
than  were  claimed  in  the  state's 
previous  submittal,  EPA  will  adjust  the 
Commonwealth's  credits  accordingly, 
and  use  this  information  to  act  on  the 
state's  permanent  I/M  program. 

V.  Farther  Raquiremants  £«*  FemiaB«Bt 
I/M  SIP  Approval 

At  the  end  of  the  18-month  period, 
final  approval  of  the  Commonwealth's 
plan  will  be  granted  based  upon  the 
foUowring  criteria: 

1.  Virginia  has  complied  with  all  the 
conditions  of  its  commitment  to  EPA, 

2.  EPA's  review  of  the 
Commonwealth's  program  evaluation 
confirms  that  the  appropriate  amount  of 
program  credit  was  claimed  by  the  state 
and  achieved  with  the  interim  program. 

3.  Final  program  regulations  ate 
submitted  to  EPA,  and 

4.  The  Virginia  I/M  program  meets  all 
of  the  requirements  of  EPA's  I/M  rule, 
including  those  defidendes  found 
minor,  or  de  minimis,  for  purposes  of 
interim  approval. 

VI.  EPA's  Evaliijition  of  the  Interim 
Submittal 

EPA's  review  of  the  Commonwealth's 
SIP  indicates  that  with  satisfaction  of 
the  conditions  described  above,  the 
Commonwealth  will  have  adopted  an 
enhanced  I/M  program  in  accordance 
with  the  requirements  of  the  NHSDA. 
EPA  is  proposing  conditional,  interim 
approval  of  the  Virginia  SIP  revision  for 
an  enhanced  I/M  program,  which  was 
submitted  on  March  27. 1996.  EPA  is 
solidting  public  comments  on  the 
issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 


interim  action.  Interested  parties  may 
partidpate  in  the  federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  A00RG88C8  section  of  this 
document. 

Proposed  Action 

EPA  is  proposing  conditional  interim 
approval  of  this  revision  to  the  Virginia 
SIP  for  an  enhanced  I/M  program  if  a 
commitment  is  received  from  the 
Commonwealth  within  30  days  of  the 
date  of  this  proposal,  to  correct  the 
identified  deficiendes  by  a  date  certain 
within  one  year  from  the  date  of  the 
final  interim  approval  action. 

The  conditions  for  approvability  are 
as  follows: 

(1)  Virginia  must  formally  submit,  by 
a  date  certain  within  one  year  from 
interim  conditional  approval,  new 
modeling  to  demonstrate  that  the 
program  will  meet  the  enhanced  I/M 
performance  standard  by  the  first 

ftrogram  evaluation  date,  for  all 
ocaJlties  which  are  part  of  the 
enhaitced  I/M  program.  The 
Commonwealth's  revised  modeling 
must  correspond  to  the  actual  I/M 
program  configuration,  induding  actual 
test  methods  and  start  dates  for  all  I/M 
program  tiasts.  adual  cutpoints  to  be  in- 
place  fat  the  evaluation  year,  and  all 
other  program  assumptions  as  they  exist 
in  the  SIP. 

(2)  The  Commonwealth  must  submit 
to  EPA  as  a  SIP  amendment  by  a  date 
certain  within  twelve  months  of  the 
final  interim  ruling,  the  fiiud  Virginia  1/ 
M  regulaticm  which  requires  that  mass- 
based  emission,  transient  cyde  testing 
be  performed  on  0.1%  of  the  subjed 
fleet  each  year,  per  40  CFR  51.353(c)(3). 
This  program  evaluation  scheme  must 
satisfy  the  program  evaluation  elements 
spedfied  in  40  CFR  51.353(c).  including 
a  program  evaluation  schedule,  a 
protocol  for  the  testing,  and  a  system  for 
collection  and  analysis  of  program 
evaluation  data; 

(3)  The  Commonwealth  must  submit 
to  EPA  a  commitment  (along  with  a 
draft  procedures  docimient  or  revised 
draft  regulation  containing  these 
procedures)  to  adopt  approvable  test 
procedures  for  its  two-mode  ASM  test, 
within  30  days.  Then  by  a  date  certain 
within  one  year  and  prior  to  the  start  of 
enhanced  testing,  the  Commonwealth 
must  submit  the  final  Virginia  I/M 
regulation  or  test  procedures  document 
which  satisfies  this  requirement.  If  any 
alternative  evaporative  system  test 
procedures  are  to  be  utilized,  testing 
procedures  for  those  tests  mxist  also  be 
formally  submitted  at  that  time; 

(4)  The  Commonwealth  must  submit 
to  EPA.  within  30  days,  a  commitment 
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(along  with  a  draft  test  equipment 
sptedfications  or  revised  draft  regulation 
containing  draft  test  equipment 
spedfications]  to  adopt  final  test 
equipment  spedfications.  Then  by  a 
date  certain  within  one  year  and  prior 
to  the  start  of  enhanced  testing,  the 
Commonwealth  must  submit  the  final 
test  equipment  specifications  for  all  test 
equipment  to  be  used  in  the  program. 
This  includes  spedfications  for 
eqmpment  to  perform  the  following 
tests:  ASM2,  two-speed  idle, 
evaporative  system  pressure  testing,  and 
evaporative  system  purge  testing.  These 
specifications  must  be  EPA-approved 
and  satisfy  the  requirements  of  40  CFR 
51.358. 

If  the  Commonwealth  fails  to  satisfy 
the  above  conditions  by  a  date  certain 
within  one  year,  EPA  proposes  that  the 
conditional  interim  approval  v«rill 
convert  to  a  disapproval  upon  a  letter 
from  EPA  indicating  that  the 
Commonwealth  has  failed  to  meet  its 
'  conditions  for  interim  approval. 

The  following  minor  defidencies 
must  be  correded  in  the  final  I/M  SIP 
revision  submitted  by  the  end  of  the  18 
month  interim  period: 

(1)  The  SIP  lacks  a  detailed 
description  of  the  elements  to  satisfy  the 
test  fi?equency  requirements  required 
under  40  CFR  51.355(a),  particularly 
regarding  scheduling  of  vehicles  for 
testing  and  the  selection  scheme  for  the 
biennial  program  inspections,  as  well  as 
a  description  of  how  test  frequency  will 
be  integrated  with  the  registration 
denial  motorist  enforcement  process; 

(2)  The  SIP  does  not  fully  account  for 
all  exceptions  from  testing  in  the 
emissions  reductions  analysis.  The  state 
must  account  for  testing  exceptions  and 
account  for  them  in  their  performance 
standard  modeling  demonstration,  per 
40  CFR  51.356(b)(2); 

(3)  Virginia  must  develop  quality 
control  procedures,  test  equipment 
spedfications,  quality  control 
procedures  manual,  or  other  ordinance 
or  documents  to  satisfy  all  the  quality 
control  requirements  of  40  CFR  51.359; 

(4)  Virginia  must  amend  its  regulation 
to  allow  that  waivers  be  issued  only  by 
a  single  contrador  or  by  the 
Commonwealth,  per  40  CFR 
51.360(c)(1); 

(5)  The  final  SIP  submittal  must 
include  the  procedures  document  that 
adequately  addresses  the  means  by 
which  the  Commonwealth  will  comply 
with  all  the  motorist  compliance 
enforcement  program  overeight 
reouirements  set  forth  at  40  CFR  51.362; 

16)  Virginia  must  complete  and 
submit  as  a  SIP  revision  to  EPA 
procedures  manuals  for  use  by  the 
Commonwealth's  quality  assurance 


auditors  to  condud  covert  and  overt 
audits  for  program  oversight  purposes, 
per  40  CFR  51.363(e); 

(7)  The  Commonwealth  must  adopt, 
and  submit  as  a  SIP  revision,  a  penalty 
schedule  for  inspedors  and  inspection 
stations,  per  40  CFR  51.364(a)  and  (d); 

(8)  Virginia's  SIP,  either  the  regulation 
or  the  test  equipment  spedfications, 
must  require  that  the  spedfic  data 
elements  identified  in  40  CFR  51.365(a) 
be  coUeded  and  reported  to  the 
Commonwealth  on  a  real-time  basis; 

(9)  Virginia  must  finalize  and  submit 
the  final  "Public  Information  Plan" 
described  in  the  SIP,  to  satisfy  the 
requirements  of  40  CFR  51.368(a)  and 
(b); 

(10)  Virginia  must  formally  submit  the 
procediu^s  and  criteria  to  be  used  in 
meeting  the  repair  performance 
monitoring  requirements  set  forth  in  40 
CFR  51.369(b)  and  a  description  of  the 
repair  technician  training  resources 
available  in  the  commimity  (when 
available),  per  40  CFR  51.369(c); 

(11)  Virginia  must  submit  detailed 
recall  compliance  procedures  and  a 
conunitment  to  annually  report  recall 
compliance  information  to  EPA,  per  the 
requirements  of  40  CFR  51.370; 

(12)  Virginia  must  amend  the  SIP  to 
include  information  regarding  resource 
allocation  for  the  on-road  testing 
program,  as  well  as  methods  for 
analyzing  and  reporting  the  results  of 
on-road  testing,  per  40  CFR  Sl.371.  This 
may  entail  submittal  of  an  on-road 
testing  procedures  manual  or  the 
request  for  proposals  (RFP)  for  the 
contrador  to  be  hired  to  operate  the  on- 
road  testing  program; 

(13)  Virgmia  must  list  in  its  schedule 
of  implementation  milestones  deadlines 
by  which  all  procedures  documents  not 
yet  part  of  the  SIP  are  to  be  finalized 
and  submitted  to  EPA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  spedfic  technical,  economic, 
and  environmental  fadors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Ad. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impad  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  vtrill  not  have  a  significant 
impad  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Ad 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impad  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Ad  forbids  EPA  to  base  its 
actions  concerning  SIFs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Ad  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impad  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  govenunents  in  the 
aggregate,  or  to  the  private  sedor,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impeded  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  million 
or  more  to  either  state,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sedor.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sedor,  result  from  this  action. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  Virginia 
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enhanced  I/M  SIP  revision  will  be  based 
on  whether  it  meets  the  requirements  of 
section  110(a)  (2)(AHK)  and  part  D  of 
the  Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

Lis*  of  Sublets  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone.  Reporting  and 
recordkeeping  requirements. 

Authortty:  42  U.S.C  7401-7671q. 

Dated:  October  24. 1996. 
Staakjr  L.  LadutwaU. 
Acting  Regional  Administrator,  Rapon  J37. 
|FR  Doc.  96-28543  Filed  l)-S-96:  8:45  ainj 
MJJNQOOOf  I 


40  CFR  Pan*  152  aiMl  150 
[OPP-3ei90A:  FRL-6672-6] 
nN2070-AC4« 

Paatlcldaa  and  QroundWatar  State 
Managamant  Plan  Regulation; 
Extenaion  of  Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposal;  extension  of  comment 

period. 

SUMMARY:  In  the  Federal  Register  of 
June  26, 1996,  EPA  announced 
proposed  key  components  of  the 
Agency's  1991  Pesticides  and  Ground 
Water  Strategy.  Through  the 
development  and  use  of  State 
Management  Plans  (SMPs).  EPA  is 
proposing  to  restrict  the  use  of  certain 
pesticides  by  providing  States  with  the 
flexibility  to  protect  the  ground  water  in 
the  most  appropriate  way  for  local 
conditions.  This  document  announces 
an  extension  of  the  comment  period  for 
an  additional  30  days. 
DATES:  Comments  must  be  submitted  on 
or  before  December  6, 1996. 
ADDRESSES:  Submit  written  comments 
identified  by  the  docket  control  number 
OPP-36190A  by  mail  to:  Public 
Response  Section,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  In  person,  bring  comments 
directly  to  the  OPP  docket  which  is 
located  in  Rm.  1132  of  Crystal  N4all  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket6epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  or  encryption. 


Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-36190A."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  doctiment  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  comments  will 
be  availaole  for  public  inspection  in  Rm. 
1132  at  the  Virginia  address  given  above 
from  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Roelofs,  Policy  and  Special  Projects 
Stafi.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Mail 
Code  (7501C).  401  M  St.,  SW.. 
Washixigton,  DC  20460,  Telephone: 
(703)  308-2964.  e-mail: 
roelofs.jimOepamail.epa.gov. 
SUPPt-EMENTARY  INFORMATION:  In  the 
Federal  Register  of  Jime  26,  1996  (61  FR 
33260)  (FRL-4981-9).  EPA  announced 
proposed  key  components  of  the 
Agency's  1991  Pesticides  and  Ground 
Water  Strate^. 

Although  the  comment  period  on  the 
proposed  rule  announced  in  the 
proposed  rule  was  for  120  days,  the 
Agency  has  received  a  number  of 
requests  for  an  extension  of  time  in 
which  to  submit  comments.  All  of  these 
requests  are  from  organizations 
representing  various  commodity 
growers,  for  example,  com  growers  and 
grain  sorghum  producers,  llie  requests 
generally  note  that  the  original  comment 
period  coincides  with  the  busiest  time 
of  year  for  farmers,  including  the 
harvest  time  for  these  crops,  and  that 
the  organizations  representing  these 
people  feel  they  need  more  time  to 
educate  their  members  about  the 
proposed  rule,  and  give  them  an 
opportunity  to  comment  to  the  Agency. 
Some  of  the  requests  specify  a  90>-day 
extension.  All  of  these  requests  have 
been  placed  in  the  public  docket  for  the 
proposed  rule. 

Ine  Agency  does  want  to  encourage 
growers  and  conunodity  organizations 
to  conunent  on  the  proposed  rule,  but 


believes  that  90  days  would 
unreasonably  disrupt  the  rulemaking 
process  and  not  be  equitable  for  the 
many  other  commenters  who  have 
worked  to  submit  comments  by  the 
original  deadline.  Therefore,  the  Agency 
is  announcing  a  30-day  extension  for 
the  comment  period,  and  encourages 
commodity  organizations  and  their 
individual  members  to  take  this 
opportunity  to  submit  comments. 

List  of  Subjects 

40  CFR  Part  152 

Environmental  protection. 
Administrative  practice  and  procedure. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  156 

Environmental  protection.  Labeling, 
Occupational  safety  and  health. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  31. 1996. 
Danial  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

(FR  Doc.  96-28548  Filed  11-5-96;  8:45  am] 
■axsto  oooc  I 


40  CFR  Part  180 
[OPP-a00440;  FRL-6S72-2] 

RIN  2Q70-AC18 

Sodium  Blcartx>nata  and  Potasaium 
BIcartMnate;  Tolerance  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  Rule. 

SUMMARY:  EPA  proposes  to  establish 
exemptions  fi'om  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
pesticides  sodium  bicarbonate  and 
potassium  bicarbonate  in  or  on  all  raw 
agricultural  conunodities  (RACs),  when 
applied  as  fungicides  or  post-harvest 
fungicides  in  accordance  with  good 
agricultural  practices.  EPA  is  proposing 
this  regulation  on  its  own  initiative. 
DATES:  Comments,  identified  by  the 
docket  number  (OPP-300440],  must  be 
received  on  or  before  December  6, 1996. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  EKvision  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M.  St.,  SW.. 
Washington,  DC  20460.  In  pereon 
deliver  comlhents  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  Information 
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submitted  as  a  comment  concerning  this 
document  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  prooeduies  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  The  public  docket  is  available 
for  public  inspecdcm  in  Rm.  1132  at  the 
address  given  above,  from  8  ajn.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfiect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket 
number,  [OPP-300440].  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  dociunent. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Denise  Greenway,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  5-W57,  CSI.  2800  Crystal  Drive, 
ArUngton.  VA  22202.  (703)  308-8263;  e- 
mail: 

greenway.deniseOepamail.epa.gov. 
8UPPl£MENTARY  INFORMATION:  In  the 
Federal  Register  of  October  25, 1995  (60 
FR  54689),  EPA  issued  a  notice  (FRL- 
4982-4)  that  the  Meiji  Milk  Products 
Co.,  Ltd.,  2-Chome,  Kyabashi  Chuoku, 
Tokyo,  Japan  250  (represented  by 
Stewart  Pesticide  Registration 
Associates,  Inc.  of  1901  North  Moore 
Street,  Suite  603,  Arlington,  VA  22209), 
had  submitted  pesticide  petition  (PP) 
5F4481  to  EPA  proposing  to  amend  40 
CFR  part  180  by  establishing  a 
regulation  pursuant  to  section  408  of  the 
pMieral  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(d),  to  exempt 
bom  the  requirement  of  a  tolerance  the 
residues  of  the  biochemical  pesticide 
sodium  bicarbonate  in  or  on  citrus  when 
applied  as  a  fungicide  in  accordance 
with  good  agricultural  practices.  There 


were  no  comments  received  in  response 
to  this  notice  of  filing.  Another 
company,  Chtuch  and  Dwight  Co.,  Inc., 
obtained  registration  of  the  active 
ingredients  sodium  bicarbonate  and 
potassium  bicarbonate  on  December  20, 
1994  as  manufacturing  products  for 
formulating  into  fungicides  to  control 
powdery  mildew  and  other  fungal 
diseases  of  food  and  non-food  crops. 
The  Agency  concluded  that  the 
historical  Imowledge  of  the  efiects  of 
sodium  bicarbonate  and  potassiimi 
bicarbonate  on  humans  and  the 
environment  was  adequate  to  allow  the 
waiver  of  all  data  requirements.  The 
■Meiji  Milk  Products  Co.,  Ltd.  Pesticide 
Petition  (PP  5F4481)  was  filed  because 
associated  registration  applications  from 
that  company  represent  the  first 
fungicidal  food  use  sodium  bicarbonate 
end-use  products. 

The  Agency  is  making  this  proposal 
upon  its  own  initiative  to  expand  the 
tolerance  exemption  originaUy  sought 
by  Meiji  Milk  Products  Co.,  Ltd.  to  1) 
include  the  related  compoimd, 
potassium  bicarbonate,  and  2)  to  permit 
pre-harvest  and  post-harvest  use  of  both 
active  ingredients  in  or  on  all  raw 
agricultiiral  commodities.  This 
document  represents  an  EPA-initiated 
proposal  to  establish  exemptions  from 
the  requirement  of  a  tolerance  for 
residues  of  the  biochemical  pesticides 
sodium  bicarbonate  and  potassium 
bicarbonate  in  or  on  all  raw  agricultural 
commodities  (RACs),  when  applied  as 
fungicides  or  post-harvest  fungicides  in 
accordance  with  good  agricultural 
practices.  EPA  is  proposing  this 
regulation  on  its  own  initiative  punuant 
to  section  408(e)(1)(B)  of  FFDCA. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170, 110  Stat. 
1489)  was  signed  into  law  August  3, 
1996.  FQPA  amends  both  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  301  et  seq.,  and  die  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA),  7  U.S.C.  136  et  seq.  The 
FQPA  amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 

New  section  408(c)(2)(A)(i)  allows 
EPA  to  establish  an  exemption  bom  the 
requirement  of  a  tolerance  only  if  EPA 
determines  that  the  exemption  is  "safe." 
Section  408(c)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 


other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water,  but 
does  not  include  oocupaticmal  exposure. 
Section  408(c)(2)(B)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  an 
exemption  and  to  "ensiue  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue..."  and  specifies 
factors  EPA  is  to  consider  in 
establishing  an  exemption.  Section 
4D8(c)(3)(B)  provides  for  drcumstanoes 
when  no  need  exists  for  a  practical 
method  for  detecting  and  measuring 
levels  of  pesticide  chemical  residue  in 
or  on  food. 

In  light  of  FQPA,  EPA  is  engaged  in 
an  intensive  process,  includii^ 
consultation  with  registrants,  States, 
and  other  interested  stakeholders,  to 
make  decisions  on  the  new  policies  and 
procedures  that  Mrill  be  appropriate  as  a 
result  of  enactment  of  FQPA.  This 
process  will  generally  delay  die  review 
of  food  use  applications,  particularly 
those  involving  exposure  to  children. 
EPA  will  publish  a  notice  in  the  Federal 
Register  soon  summarizing  the 
requirements  of  FQPA,  indicating  how 
EPA  intends  to  meet  those 
requirements,  and  describing  actions 
necessary  to  assure  that  EPA  complies 
with  the  law.  However,  EPA  also 
intends  to  continue  to  issue  tolerances 
and  exemptions  in  the  interim  pending 
publication  of  that  notice.  EPA  also 
intends  to  issue  interim  guidance  to 
States  and  others  on  how  EPA  will 
implement  section  408  in  the  near 
future. 

In  deciding  to  issue  tolerances  and 
exemptions  early  in  the  process  of 
FQPA  implementation,  EPA  recognizes 
that  it  will  be  necessary  to  make 
decisions  about  the  new  FFIXIA  section 
408,  including  the  new  safety  standard. 
In  establishing  tolerances  and 
exemptions  during  this  interim  period 
before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  tolerance  and  exemption 
decisions  will  be  made  on  a  case-by- 
case  basis  and  will  not  bind  EPA  as  it 
proceeds  with  further  rulemaking  and 
policy  development.  EPA  intends  to  act 
on  tolerances  and  exemptions  that 
clearly  qualify  under  the  law. 
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U.  Risk  A  — BMinant  and  Statutory 
Findings 

Consistent  with  section  408(c)(2)(B), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Sodium  bicarbonate  and  potassium 
bicarbonate  are  already  registered  by 
EPA  as  manufacturing  use  products  for 
formulating  into  fungicides  for  food  and 
non-food  plants.  Sodium  bicarbonate  is 
exempted  from  the  requirement  of  a 
tolerance  when  used  in  accordance  with 
good  agricultural  practice  as  an  inert  (or 
occasionally  active)  ingredient  in 
pesticide  formulations  applied  to 
growing  crops  or  to  raw  agricultural 
commodities  after  harvest  (40  CFR 
180.1001(c)).  As  a  minimal  risk  inert 
ingredient  (List  4 A)  in  pesticide 
products  (59  PR  49400,  September  28, 
1994),  sodium  bicarbonate  is  recognized 
as  safe  for  use  in  pesticide  products 
based  upon  its  known  properties. 
Sodium  bicarbonate  is  a  permitted  inert 
for  formulating  with  the  minimum  risk 
active  ingredients  exempted  from 
regulation  (61  FR  8876,  March  6. 
1996)(FRL-4984-8)  under  the  Federal 
Insecticide,  Fuivgicide  and  Rodenticide 
Act  (FIFRA).  EPA  has  concluded  that 
exemption  of  such  products  will  not 
pose  unreasonable  risks  to  public  health 
or  the  environment.  The  Food  and  Drug 
Administration  (FDA)  includes  sodium 
bicarbonate  and  potassiiun  bicarbonate 
in  its  listing  of  substances  added 
directly  to  human  food  which  have  been 
found  to  be  generally  recognized  as  safe. 
(21  cm  184.1736  and  184.1613). 

EPA  has  assessed  the  toxicology  data 
base  for  sodium  bicarbonate  and 
potassium  bicarbonate  and  has 
sufficient  data  to  assess  the  hazards  of 
both  and  to  make  a  determination  on 
aggregate  exposure,  consistent  with 
section  408(c)(2),  for  the  exemptions 
from  the  requirement  of  a  tolerance. 
EPA's  assessment  of  the  exposures, 
including  dietary  exposure,  and  risks 
associated  with  establishing  these 
exemptions  follows. 

A.  Toxicological  Profile 

The  data  submitted  in  the  Meiji  Milk 
Products  Co..  Ltd.  petition  and  all  other 
relevant  material  have  been  evaluated. 
The  mammalian  toxicological  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance  for 
sodium  bicarbonate  include:  an  acute 
oral  toxicity  study  in  rats,  an  acute 
dermal  toxicity  study  in  rabbits,  an 
acute  inhalation  data  waiver  request,  a 
primary  eye  irritation  study  in  rabbits, 
a  primary  dermal  irritation  study  in 
rabbits,  and  a  dermal  sensitization  study 
in  guinea  pigs.  , 


The  results  of  these  studies  indicated 
that  sodium  bicarbonate  has  an  acute 
oral  LD30  greater  than  5,000  mg/kg  body 
weight  in  rats,  an  acute  dermal  LD30 
greater  than  2,000  mg/kg  body  wei^t  in 
rabbits,  causes  minimal  eye  irritation 
and  slight  dermal  irritation  in  rabbits, 
and  is  a  dermal  oon-aensitlzer  in  guinea 
pigs  (based  on  the  modified  Beuhler 
Assay).  The  acute  inhalation  waiver 
request  was  granted;  data  available  to 
the  Agency  (from  the  earlier  Church  and 
Dwight  Co.,  Inc.  submission)  indicate 
that  100  percent  sodium  bicarbonate  has 
an  LCso  greater  than  4.74  mg/1  in  rats. 

The  acute  mammalian  toxicological 
data  submitted  by  Church  and  Dwight 
Co.,  Inc.  Indicated  that  sodium 
bicarbonate  has  an  acute  oral  LDjo 
greater  than  5.000  mg/kg  body  weight  in 
rats,  an  acute  inhalation  LCso  greater 
than  4.74  mg/1  in  rats,  and  causes 
minimal  eye  irritation  and  slight  dermal 
irritation  in  rabbits.  They  further 
indicate  that  potassium  bicarbonate  has 
an  acute  oral  LDjo  of  2,825  mg/kg  body 
weight  in  rats,  an  acute  dermal  LDm 
greater  than  2,000  mg/kg  body  weight  in 
rabbits,  an  acute  inhalation  LCso  of  4.96 
mg/1  in  rats,  causes  slight  eye  irritation 
and  slight  skin  irritation  in  rabbits,  and 
is  a  dermal  non-sensitizer  in  guinea 
pigs. 

B.  Aggregpte  Exposure 

For  the  purposes  of  assessing  the 
potential  dietary  exposure  imder  this 
exemption.  EPA  considered  that  under 
this  exemption  sodium  bicarbonate  and 
potassiima  bicarbonate  could  be  present 
in  all  RACs.  Other  potential  sources  of 
exposure  of  the  general  population  to 
residues  of  pesticides  are  residues  in 
drinking  water  and  exposure  from  non- 
occupational sources.  Based  on  the 
available  studies  used  in  EPA's 
assessment  of  environmental  risk,  EPA 
does  not  anticipate  exposure  residues  of 
sodium  bicartxmate  or  potassium 
bicarbonate  in  drinking  water.  The 
potential  for  non-occupational,  non- 
dietary  exposure  to  the  general 
population  is,  thus,  not  expected  to  be 
significant. 

EPA  also  considered  the  potential  for 
cimiulative  effects  of  sodium 
bicarbonate  or  potassium  bicarbonate 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  EPA 
concluded  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time.  EPA  has  not 
concluded  that  toxic  effects  produced 
by  sodium  bicarbonate  or  potassium 
bicarbonate  would  be  cimiulative  with 
those  of  any  other  chemical  compounds; 
thus  EPA  is  considering  only  the 
potential  risks  of  sodium  bicarbonate 


and  potassium  bicarbonate  in  its 
aggregate  exposure  assessment. 

C.  Safety  Determinations 

1.  U.S.  population  in  general.  Sodium 
bicalbonate  and  potassium  bicarbonate 
are  naturally  occurring  substances 
which  are  required  for  normal 
homeostatic  mechanisms  in  humans, 
plants  and  the  environment.  The  Food 
and  Drug  Administration  has  listed  both 
sodium  and  potassium  bicarbonate  on 
its  GRAS  list  (GRAS=generally 
recognized  as  sals).  These  compounds 
are  extensively  used  in  pharmaceuticals, 
foods,  and  medical  devices  and  they 
have  a  wide  distribution  in  commerce 
with  no  reported  adverse  effects.  The 
low  toxicity  of  the  subject  active 
ingredients  is  demonstrated  by  the  data 
summarized  above.  Based  on  this 
information,  EPA  has  concluded  that 
aggregate  exposure  to  sodliun 
bicarbonate  or  potassium  bicarbonate 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  residt  from  aggregate 
exposure  to  sodium  bicarbonate  or 
potassium  bicarbonate  residues. 
Accordingly,  EPA  determines  that 
exempting  sodium  bicarbonate  and 
potassium  bicarbonate  from  the 
requirement  of  a  tolerance  is  safe. 

2.  Infants  and  children.  EPA  has 
determined  that  the  toxicity  and 
exposure  data  are  sufficiently  complete 
to  adequately  address  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  sodium 
bicarbonate  or  potassium  bicarbonate. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  sodium  bicarbonate  or 
potassium  bicarbonate  residues. 

D.  Other  Considerations 

The  Agency  proposes  to  establish 
exemptions  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation;  therefore,  the  Agency  has 
concluded  that  analytical  methods  are 
not  required  for  enforcement  purposes 
for  either  sodium  bicarbonate  or 
potassium  bicarbonate. 

E.  Conclusion 

Based  on  the  information  and  data 
considered,  EPA  proposes  that  the 
exemptions  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

m.  Comments 

Under  FFDCA  section  408(e)(2),  EPA 
must  provide  for  a  public  comment 
period  before  issuing  a  final  tolerance  or 
tolerance  exemption  under  section 
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408(e)(1).  The  public  comment  period  is 
to  be  for  60  days  imless  the 
Administrator  for  good  cause  finds  that 
it  is  in  the  public  interest  to  reduce  that 
comment  period.  Based  on  several 
factors,  EPA  believes  there  is  good  cause 
for  reducing  the  comment  period  on 
these  exemptions.  First,  notice  was 
already  provided,  in  accordance  with 
the  FFDCA  prior  to  its  recent 
amendment,  for  the  exemption  for 
sodium  bicarbonate.  No  comments  were 
received  in  response  to  that  notice. 
Second,  there  is  no  question  here 
regarding  the  safety  of  these 
compounds.  Sodium  bicarbonate  and 
potassium  bicarbonate  are  substances 
needed  for  normal  homeostatic 
mechanisms  and  are  now  widely  used 
in  pharmaceuticals  and  foods.  Residues 
of  these  substances  in  foods  from  their 
use  as  pesticides  will  be  insignificant  in 
comparison.  Third,  the  low  toxicity  of 
sodium  bicarbonate  and  potassium   - 
bicarbonate  represents  a  safer 
alternative  to  traditional  chemical 
fungicides  ciirrently  available  to  the 
public.  In  the  FQPA,  Congress  urged 
EPA  to  give  priority  to  tolerance  or 
exemption  petitions  for  such  safer 
pesticides.  See  section  408  (d)(4)(B). 
Therefore,  the  Agency  is  allowing  a  30 
day  instead  of  a  60  day  public  conunent 
period  for  these  proposed  tolerance 
exemptions. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-3004401.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch  at  the  address  given  above  from 
8  a.m.  to  4:30  p.m.  Monday  through 
Friday,  except  legal  holidays. 

IV.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300440]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 


opp-DocketOBpamail.epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubhc 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  wlU  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  docimient. 

V.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  Information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  explaining  the  factual  basis 
for  this  determination  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regvdatory  Enforcement  Fairness  Act  of 
1996  (Title  II  of  Pub.  L.  104-121, 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
in  today's  Federal  Register.  This  rule  is 


not  a  "maJOT  rule"  as  defined  by  5 
U.S.C.  804(2)  of  the  APA  as  amended. 

List  oS Subjects  in  40€FR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  Commodities,  Pesticides 
and  p>ests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  28. 1996. 

Penelope  A.  Fenner-Criq>, 

Acting  Director,  Office  of  Pesticide  Programs. 
Therefore,  it  is  proposed  that  40  CFR 
Chapter  I  be  amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  3468  and  371. 

2.  By  adding  new  §§  180.1176  and 
180.1177  to  subpart  D  to  read  as  follows: 

§180.1176    Sodium  bicarbonate; 
•xemptlon  from  the  requirement  of  a 
tolerance. 

The  biochemical  pesticide  sodium 
bicarbonate  is  exempted  from  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultural  commodities  when 
appUed  as  a  fungicide  or  post-harvest 
fungicide  in  accordance  with  good 
agricultural  practices. 

§180.1177  Potassium  bicartoonate; 
exemption  from  the  requirement  of  a 
tolerance. 

The  biochemical  pesticide  potassium 
bicarbonate  is  exempted  fix>m  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultural  commodities  when 
applied  as  a  fungicide  or  post-harvest 
fungicide  in  accbrdance  with  good 
agricultural  practices. 

(FR  Doc.  96-28421  Filed  11-5-96;  8:45  am) 
BRUNO  COOEM«0-6ft-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-217.  RM-8880] 

Radio  Broadcasting  Senrices; 
Humboldt,  Kansas 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Michael 
Sutcliffe  proposing  the  allotment  of 
Channel  232C3  to  Humboldt,  Kansas,  as 
the  community's  first  local  FM  service. 
Channel  232C3  can  be  allotted  to 
Humboldt  in  compliance  with  the 
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Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  19.5  kilometers  (12.1 
miles)  southwest  to  avoid  a  short- 
spacing  conflict  with  the  licensed  site  of 
Station  ICFKF(FM).  Channel  23lC. 
Kansas  City,  Kansas.  The  coordinates  for 
Channel  232C3  at  Humboldt  are  37-39- 
50  and  95-33-31. 

DATES:  Comments  must  be  filed  on  or 
before  December  16, 1996,  and  reply 
comments  on  or  before  December  31, 
1996. 

A00RES8C8:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Michael  Sutcliffe,  127  South 
Grant,  Chanute,  Kansas  66720 
(Petitioner). 

FOA  FURTHER  INFORMATKM  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPl£MENTARY  INF0RMATK3N:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-217,  adopted  CXrtober  18,  1996,  and 
released  October  25.  1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Miking  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Ck>mniunications  Commission 
John  A.  KarouMM. 

Chief.  Allocations  Bmnch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc  96-28442  Filed  11-5-96;  8:45  am] 
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47CFRPwt73 

PMM  Ooekac  No.  9ft-21«,  raft-S896] 

Radto  Broadcasting  ServtcM; 
Portsmouth,  OH 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Peter  L. 
Cea  seeking  the  allotment  of  Channel 
298A  to  Portsmouth.  OH,  as  the 
community's  third  local  commercial  FM 
transmission  service.  Channel  298A  can 
be  allotted  to  Portsmouth  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  38-44-00 
North  LaUtude;  82-59-56  West 
Longitude. 

DATES:  Conunents  must  be  filed  on  or 
before  December  16,  1996,  and  reply 
conunents  on  or  before  December  31, 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Peter  L.  Cea.  707  Green  Cook 
Road,  Sunbury,  OH  43074  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
96-216,  adopted  October  18, 1996.  and 
released  October  25,  1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW.  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  857- 
3800,  2100  M  Street.  N.W..  Suite  140. 
Washington.  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rulemaking  is  issued  imtil  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  coiul  review,  all  ex 
parte  contacts  are  prt^bited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  infbimati(m  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commiasion 

John  A.  KaitMiaas, 

Chief,  Allocations  Bmnch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  96-28440  Filed  11-5-96;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  OS^IS,  RM-SSOS] 

Radio  Broadcaatlng  Sarvicaa; 
Anamoaa,  lA. 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Susan  I. 
Coloff  proposing  the  allotment  of 
Channel  239A  to  Anamosa.  Iowa,  as  the 
community's  first  local  FM  service. 
Channel  239A  can  be  allotted  to 
Anamosa  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  239A  are  42— 
06-30  and  91-17-06. 

DATES:  Comments  must  be  filed  on  or 
before  December  16, 1996,  and  reply 
conunents  on  or  before  December  31, 
1996. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Susan  I.  Coloff.  506  North 
Clark.  Forest  City.  Iowa  50436 
(petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Conunission's  Notice  of 
Proposed  Rulemaking,  MM  Docket 
No.96-215,  adopted  October  18, 1996, 
and  released  October  25, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copjring 
during  normal  business  houn  in  the 
FCC's  Refsrence  Center  (Room  239), 
1919  M  Street.  NW.  Washington,  D.C 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc., 
(202)  857-3800,  2100  M  Street,  NW. 
Suite  140,  Washington,  D.C  20037. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fit>m  the  time  a  Notice  of  Proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Conmiission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Conomission 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  96-28437  Filed  11-5-96;  8:45  am) 

BILUNO  CODE  STIZ-OI-P 


DEPARTMENT  OF  COIMIMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  285, 630,  644,  and  678 

[Dodtet  No.  96080e21»-621»-01;  I.D. 
051096E] 

RIN064S-At28 

Atlantic  Highly  Migratory  Species 
Fisheries;  Consolidation  of 
Regulations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  to 
consolidate  four  CFR  parts  containing 
regulations  for  the  conservation  and 
management  of  Atlantic  highly 
migratory  species  (HMS)  in  the  U.S. 
Exclusive  Economic  Zone  (EEZ)  into 
one  CFR  part.  Atlantic  HMS  include 
Atlantic  tunas,  swordfish,  billfishes,  and 
sharks.  The  consolidation  would 
reorganize  the  existing  regulations  in  a 
more  logical  and  cohesive  order, 
eliminate  duplicative  and  outdated 
provisions,  and  make  editorial  changes 
to  achieve  readabiUty,  clarity,  and 
uniformity.  A  number  of  substantive 
changes  are  proposed  to  achieve 
consistency  among  common  elements 
such  as  permits  and  reporting.  The 
purpose  of  this  proposed  rule  is  to  make 
the  regulations  more  concise,  better 


organized  and.  therefore,  easier  for  the 
public  to  use.  This  proposed  action  is 
part  of  the  President's  Regulatory 
Reinvention  Initiative. 

DATES:  Comments  must  be  received  on 
or  before  December  23, 1996. 

ADDRESSES:  Comments  should  be  sent  to 
Chris  Rogers,  Office  of  Fisheries 
Conservation  and  Management,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  02910.  Comments  regarding  burden- 
hour  estimates  or  other  aspects  of  the 
collectlon-of-information  requirement 
contained  in  this  proposed  rule  should 
be  sent  to  Chris  Rogers  at  the  above 
address  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (0MB), 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Rogers,  301-713-2347. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  March  1995,  President  Clinton 
issued  a  directive  to  Federal  agencies 
regarding  their  responsibilities  under 
his  Regulatory  Reinvention  Initiative. 
This  initiative  is  part  of  the  National 
Performance  Review  and  calls  for 
comprehensive  regulatory  reform.  The 
President  directed  all  agencies  to 
undertake  a  review  of  all  their 
regulations,  with  an  emphasis  on 
eliminating  or  modifying  those  that  are 
obsolete,  duplicative,  or  otherwise  in 
need  of  reform.  This  proposed  rule  is 
intended  to  carry  out  the  President's 
directive  with  respect  to  those 
regulations  for  the  conservation  and 
management  of  Atlantic  HMS  in  the 
EEZ,  and,  as  applicable,  regulatory  areas 
beyond  the  U.S.  EEZ. 

Consolidation  of  Regulations  Into  One 
CFR  Part 

Currently,  regulations  pertaining  to 
management  of  Atlantic  HMS  are 
contained  in  four  separate  parts  of  title 
50  of  the  CFR.  NMFS  is  proposing  to 
remove  three  of  the  parts  (parts  285 
(Atlantic  Tuna  Fisheries),  644  (Atlantic 
Billfishes),  and  678  (Atlantic  Sharks)), 
and  to  consolidate  the  regulations 
contained  therein  with  the  existing 
regulations  in  part  630  (Atlantic 
Swordfish).  These  consoUdated 
regulations  would  provide  the  pubUc 
with  a  single  reference  source  for  the 
regulations  appl)dng  to  Atlantic  HMS, 
which  is  more  concise,  clearer,  and 
easier  to  use  than  the  existing 
regulations.  , 


Reoi<ganization  and  Removal  of 
Obsolete  cm'  DuplicatiTe  Provisions 

NMFS  proposes  to  simplify  and 
shorten  the  existing  Atlantic  HMS 
regulations.  Because  portions  of  the 
existing  regulations  contain  identical  or 
nearly  identical  provisions,  this  rule 
would  restructiu«  text  and  eliminate  the 
duplicative  provisions.  R^ulatory 
language  would  be  revised  to  improve 
clarity  and  consistency.  In  addition, 
obsolete  provisions  would  be  removed. 

No  substantive  changes,  except  for 
those  specifically  identified  below,  are 
intended: 

1.  Reporting  requiremefits  would  be 
extended  to  apply  to  all  tournaments 
involving  any  Atlantic  HMS,  if  selected 
for  reporting  by  the  Regional  Director. 
This  change  reflects  the  fact  that  catch 
by  anglers  participating  in  tournaments 
may  comprise  any  regulated  HMS. 

2.  The  incidental  catch  permit 
category  for  Atlantic  tunas  would  be 
eliminated  and  redefined  as  "longline" 
and  "drift  gillnet"  to  reflect  the  existing 
authorization  of  directed  longline  and 
gillnet  fisheries  for  tunas  other  than 
bluefin  tuna.  Also,  existing  regulations 
regarding  incidental  catch  of  bluefin 
tuna  are  unclear,  causing  some 
fishermen  to  believe  that  target  catch 
requirements  can  be  met  using  one  gear 
while  bluefin  tuna  is  caught  with 
another  or  to  believe  incorrectly  that 
certain  types  of  gear  are  authorized  for 
incidental  take  of  bluefin  tuna.  As  a 
consequence  of  this  reorganization,  and 
to  address  enforcement  issues 
concerning  unauthorized  landing  of 
bluefin  tuna  under  the  by  catch  quota, 
the  allowance  for  incidental  catch  of 
Atlantic  bluefin  tuna  by  vessels  using 
fixed  gear  and  traps  would  be  removed. 
In  1996,  only  1  metric  ton  (less  than  10 
fish)  was  allocated  to  this  category;  thus, 
eliminating  the  landing  allowance  for 
fixed  gear  and  traps  would  not  have  a 
significant  impact. 

3.  Due  to  compliance  and 
enforcement  problems  resulting  from 
misidentification  of  juvenile  tunas,  the 
applicability  of  Atlantic  tunas 
regulations  would  be  extended  to 
include  blackfin  tuna. 

4.  To  achieve  consistency  between 
regulations  applicable  to  all  HMS,  the 
definition  of  rod  and  reel  gear  would  be 
modified  to  include  the  use  of 
electrically  operated  reels.  Although 
electric  reels  are  permitted  under 
current  billfish  regulations,  conflicts 
with  the  consolidated  regulations  would 
arise  when  fishing  for,  or  incidentally 
taking,  Atlantic  tunas.  Therefore,  the 
broader  definition  would  be  made 
applicable  to  all  HMS. 
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5.  To  improve  quota  monitoring  and 
catch  data  collection,  the  exemption  for 
holders  of  shark  and  swordfish  permits 
from  vessel  and  dealer  Atlantic  tunas 
pennit  and  reporting  requirements,  and 
the  handgear  exemption  for  fishing 
vessels  and  dealers  of  Atlantic  tunas, 
shark  and  swordfish  permits  in  Puerto 
Rico  and  the  U.S.  Virgin  Islands,  would 
be  eliminated.  These  exemptions  were 
created  because  it  was  presumed  catch 
data  could  be  accessed  from  other 
information  collection  programs. 
However,  it  has  not  been  possible  to 
access  this  information  in  a  timely 
manner.  Given  the  likelihood  of 
continuing  restricted  quotas  for  tunas, 
swordfish  and  sharks,  accurate  and 
timely  reporting  of  catch  is  necessary. 

6.  The  pennit  category  for  bluefin 
tima  buy-boats  would  be  eliminated  as 
obsolete.  For  the  last  several  years,  the 
catch  limit  for  General  category  vessels 
has  been  set  at  one  fish  per  day,  thus 
precluding  the  need  to  offload  bluefin 
tuna  at  sea.  In  addition,  compliance 
with  applicable  vessel  and  dealer 
reporting  requirements  would  be 
difficult  to  achieve  under  at-sea  transfer 
conditions. 

7.  Current  regulations  allow 
applicants  for  swordfish  or  shark 
permits  up  to  90  days  to  submit 
required  information  not  supplied  with 
original  applications.  Such  allowance  is 
limited  to  15  days  for  txina  permits.  To 
achieve  consistency  under  this 
proposed  consolidation,  the  time  period 
for  consideration  of  incomplete  Atlantic 
shark  and  swordfish  pennit  applications 
as  abandoned  would  be  reduceid  from  90 
days  to  15  days. 

8.  The  time  limit  for  submission  of 
information  changes  for  Atlantic  shark 
and  swordfish  permits  would  be 
reduced  from  30  days  to  15  days  to 
achieve  consistency  with  tima  permit 
regulations. 

9.  The  30-day  allowance  for  swordfish 
and  shark  dealers  to  operate  under  the 
permit  of  the  previous  business  owner 
would  be  removed  to  achieve 
consistency  with  tima  dealer  permit 
regulations. 

10.  Regulations  that  are  no  longer 
necessary  on  tuna  vessel  reporting,  as 
approved  under  OMB  control  number 
0648-0168,  would  be  replaced  by  the 
vessel  logbook  requirements  approved 
under  OMB  control  number  064^-0016. 

11.  To  facilitate  enforcement  and  to 
achieve  consistency  with  regulations 
applicable  to  all  HMS,  the  allowance  to 
traJosfer  HMS  at  sea  would  be  removed. 
This  allowance  was  originally 
implemented  for  purse  seiners  using 
transport  vessels  for  cannery  deUveries, 
a  practice  that  no  longer  occurs  in  the 
Atlantic  Ocean.  The  allowance  for  at-sea 


transfer  of  bluefin  tima  among  permitted 
purse  seine  vessels  would  remain. 

12.  The  distinction  between  selected 
and  non-selected  vessels  for  the 
purposes  of  shark  logbooks  would  be 
dropped,  because  all  vessels  have  been 
selected  in  recent  years  under  the 
previously  implemented  mandatory 
reporting  requirement. 

13.  The  time  frame  for  reporting  and 
submission  of  the  biweekly  bluefin  tuna 
dealer  report  would  be  adjusted  to  the 
time  frame  applicable  for  the  biweekly 
dimler  report  for  swordfish,  sharks,  and 
other  Atlantic  timas. 

14.  The  requirements  for  purse  seine 
notification  and  request  for  inspection 
would  be  standardized  to  achieve 
consistency  with  requirements  for 
bluefin  tuna  and  other  Atlantic  times. 
Notification  would  be  set  at  48  hours 
prior  to  sailing  or  landing,  with 
automatic  waiver  of  inspection 
requirements  if  not  undertaken  within 
48  ho\in  of  notification. 

15.  Current  regulations  that  prohibit 
sale  of  billflsh  are  unclear  with  respect 
to  sale  of  related  species  (striped  marlin, 
black  marlin,  shortbill  spearfish).  The 
consoUdation  would  clarify  the 
regulatory  text  to  achieve  consistency 
with  the  prohibition  on  sale  as 
implemented  through  the  certificate  of 
eligibility  requirements  for  sale  of 
billfish  and  related  species. 

16.  Regulations  applicable  to  the 
swordfish  donation  program  would  be 
removed  as  unnecessary  codified  text. 
Donation  programs,  for  swcHdfish  or  any 
of  the  regulated  HMS.  could  be 
established  and  adequately  enforced 
under  a  specific  letter  of  authorization. 

1 7.  The  base  level  angling  catch  limit 
would  be  reduced  to  one  per  angler  per 
day  for  school/large  school  bluefin  tima 
and  one  per  vessel  per  day  for  small 
medium  bluefin  tuna.  The  authority  to 
make  inseason  adjustments  to  such 
limits  would  remain.  Given  fluctuations 
in  annual  abundance  and  fishing  effort, 
such  a  limit  would  have  greater 
applicability  across  years  and  would 
reduce  the  need  for  inseason 
adjustments. 

18.  To  reduce  regulatory  text  that  is 
often  outdated  and  of  limited 
applicabiUty,  quotas  and.  as  applicable, 
gear/time/area  allocations  for  HMS 
would  no  longer  be  codified  but  would 
be  set  and  adjusted  as  necessary  in  one 
or  more  annual  notices.  NMFS  would 
follow  the  procedures  of  the  Shark 
Fishery  Management  Plan  regarding 
adjustment  of  management  measures; 
quotas  and  TAC  would  be  established 
by  the  annual  specifications  procedure, 
whereas  other  measures  would  be 
estabUshed  by  regulatory  amendment 


19.  Current  regxilations  preclude  a 
change  of  tima  permit  category  after 
May  15.  This  restriction  was  imposed  so 
that  a  vessel  could  not  fish  in  more  than 

.  one  quota  category  subsequent  to  the 
June  1  commencement  of  the  Harpoon 
Boat  and  General  category  bluefin  tima 
fishing  seasons.  Existing  regulations 
have  not  prevented  some  vessel 
operators  frtun  fishing  under  the  bluefin 
tima  Incidental  category  prior  to  May  IS 
and  in  the  General  category  after  June  1. 
Under  this  proposed  rule.  Atlantic 
Tunas  permit  category  changes  would 
be  limited  to  one  change  each  year, 
between  January  1  and  May  15.  No 
permit  changes  would  be  permitted 
from  May  16  through  December  31, 
regardless  of  sale  of  a  vessel.  This  would 
prevent  commercial  vessel  operators 
from  fishing  for  bluefin  tuna  in  more 
than  one  commercial  quota  category  in 
a  single  year. 

Because  the  vessel  pennit 
requirement  also  applies  to  recreational 
vessels  and  has  recently  been  extended 
to  include  all  Atlantic  timas,  changes  to 
Angling  category  permits  would  be 
exempt  from  this  limitation.  This 
exemption  would  prevent  undue 
restrictions  to  recreational  anglers 
purchasing  vessels  after  May  15. 

20.  To  facilitate  enforcement  of 
Tninimiipri  size  and  catch  limit 
regulations  and  to  facilitate 
identification  of  species,  it  would  be 
required  that  all  Atlantic  tiuias  be 
landed  with  the  tail  attached. 

21.  To  prevent  overharvest  of 
swordfish  in  the  drift  gillnet  fishery, 
advance  notification  of  closure  would 
be  reduced  to  3  days  from  the  current 
14  days  applicable  to  the  longline  and 
sworxlfish  fisheries.  A  prior  rulemaking 
to  address  concerns  of  adequate  notice 
to  longline  fishermen  was  inadvertently 
apphed  to  the  drift  gillnet  segment  of 
the  fishery,  thus  limiting  NMFS'  ability 
to  monitor  and  close  the  drift  gillnet 
fishery  in  a  timely  manner. 

22.  The  set-aside  of  swordfish  quota 
for  the  harpoon  segment  of  the  directed 
fishery  would  be  removed,  because  it  is 
unnecessary.  A  prior  rulemaking 
established  the  swordfish  fishing  year 
and  first  semiannual  quota  period 
beginning  June  1.  When  the  fishing  year 
and  first  semiannual  period  began  on 
January  1,  a  set-aside  was  needed 
because  the  summer  harpoon  fishery 
could  be  precluded  by  a  directed  fishery 
closure  at  the  end  of  the  period.  The 
change  in  fishing  year  has  eliminated 
this  problem. 

23.  The  trip  limit  for  vessels  in  a 
directed  fishery  for  swordfish. 
previously  estdilished  on  an  annual 
basis,  would  be  made  permanent. 
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24.  Gear  restrictions  applicable  to 
specific  categories  of  tuna  permits 
would  be  limited  to  fishing  activity  for 
bluefin  tuna.  In  a  prior  rulemaking,  the 
requirement  for  tuna  permits  was 
extended  frtim  bluefin  tuna  to  all 
Atlantic  tunas.  Gear  restrictions 
necessary  to  implement  category  quotas 
for  bluefin  tuna  were  carried  over  to 
apply  to  all  Atlantic  tunas.  Because 
Atlantic  tunas  other  than  bluefin  are  not 
subject  to  quotas,  gear  restrictions  are 
not  necessary. 

Though  not  a  substantive  change, 
much  of  the  regulatory  text  regarding 
restrictions  on  imports  would  be 
removed  as  obsolete  since  the  Atlantic 
Timas  Convention  Act  (ATCA)  has  been 
amended.  The  Department  of  State  will 
be  consulted  during  the  comment 
period  for  this  proposed  rule,  as 
necessary  to  comply  with  ATCA. 

Request  for  Comments 

NMFS  specifically  requests  comments 
or  suggestions  for  further  consoUdation 
or  elimination  of  obsolete  or  duplicative 
provisions  contained  in  the  proposed 
revision  to  Atlantic  HMS  regulations. 
Comments  concerning  the  impacts  of 
identified  and,  if  applicable,  inadvertent 
substantive  changes  are  also  specifically 
requested  (see  ADDRESSES). 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

The  proposed  rule  would  consolidate  four 
CFR  parts  containing  regulations  for  the 
conservation  and  management  of  Atlantic 
highly  migratory  species  in  the  EEZ  into  one 
CFR  part.  Atlantic  highly  migratory  species 
include  Atlantic  tunas,  swordfish,  billfishes, 
and  sharks.  The  consolidation  would 
reorganize  the  existing  regulations  into  a 
more  logical  and  cohesive  order,  eliminate 
duplicative  and  outdated  provisions,  and 
make  editorial  changes  to  achieve  readability, 
clarity,  and  uniformity.  The  purpose  of  this 
proposed  rule  is  to  make  the  regulations 
more  concise,  better  organized  and,  therefore, 
easier  for  the  public  to  use.  The  propmsed 
consolidations  and  revisions  to  the  existing 
regulatory  text  would  have  little  or  no  impact 
on  any  small  entities.  The  substantive 
changes  propxised  are  minimal,  primarily 
affiacting  the  applicability  of  permitting  and 
reporting  requirements. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 


to  nor  shall  a  person  be  subject  to  a 
penalty  for  feilure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  the  PRA.  The  following 
requirements  have  already  been 
approved  by  OMB  for  U.S.  fishing 
activities: 

a.  Atlantic  tuna  vessel  permits  in 

§  630.4(a)  (approved  under  0648-0202J 
estimated  at  30  minutes  per  permit 
action;  and  dealer  permits  in  §  630.4(b) 
(approved  under  0646-0202)  estimated 
at  5  minutes  per  permit  action. 

b.  Swordfish  and  shark  vessel  permits 
in  §  630.4(a)  (approved  under  0648- 
0205)  estimated  at  20  minutes  per 
pennit  action;  and  dealer  permits  in 

§  630.4(b)  (approved  under  0648-0205) 
estimated  at  5  minutes  per  permit 
action. 

c.  Dealer  reporting  and  recordkeeping 
requirements  for  Atlantic  tunas  in 

§  630.5  (approved  under  0648-0239) 
estimated  at  3  minutes  for  daily  reports, 
14  minutes  for  Atlantic  biweekly 
reports,  and  1  minute  to  affix  tags  and 
label  containers. 

d.  Dealer  reporting  and  recordkeeping 
requirements  for  swordfish  and  sharks 
in  §  630.5  (approved  under  0648-0013 
and  0648-0016)  estimated  at  15  minutes 
per  report. 

e.  Vessel  reporting  and  recordkeeping 
requirements  for  swordfish  and  sharks 
in  §  630.5  (approved  under  0648-0016) 
estimated  at  15  minutes  per  logbook 
entry  and  16  minutes  for  the  attachment 
of  tally  sheets. 

f.  Notification  of  Panama  Canal  transit 
for  tuna  vessels  in  §  630.5  (approved 
under  0648-0168)  estimated  at  6 
minutes  per  call. 

g.  Vessel  identification  requirements 
for  permitted  swordfish  and  shark 
vessels  in  §  630.6  (approved  under 
0648-0306)  estimated  at  45  minutes  per 
vessel. 

h.  Notification  for  at-sea  observer 
requirements  for  Atlantic  tuna  vessels  in 
§  630.7  (approved  under  0648-0202) 
estimated  at  2  minutes  per  response. 

i.  Tuna  geeu'  marking  requirements  in 
§  630.21  (approved  under  0648-0305) 
estimated  at  15  minutes  per  action. 

j.  Tuna  inspection  requests  in  §630.22 
(approved  under  0648-0202)  estimated 
at  5  minutes  per  request. 

k.  Documentation  requirements  for 
sale  of  billfish  in  §630.23  (approved 
under  0648-0216)  estimated  at  20 
minutes  for  dealers  purchasing  from 
vessels  and  2  minutes  for  subsequent 
purchasers. 


1.  Tuna  tagging  requirements  in 
§630.24  (approved  under  0646-0239) 
estimated  at  1  minute  per  occurrence. 

m.  Atlantic  bluefin  tuna  catch  and 
release  program  requirements  in 
§  630.30  (approved  under  0648-0247) 
estimated  at  2  minutes  per  ta^ng  card. 

n.  Bluefin  Tuna  Statistical  ISocument 
in  §  630.41  (approved  under  0646-0040) 
estimated  at  20  minutes  per  document. 

In  addition,  this  proposed  rule  would 
add,  renew  or  expand  certain  collection- 
of-information  requirements  as  follows: 

a.  OMB  approval  (0648-0031)  for 
shark  and  billfish  tournament  reporting 
has  expired.  This  requirement  would  be 
renewed  and  expanded  in  §  630.5  so 
that  fishing  tournament  operators  must 
report  catch  of  all  HMS,  estimated  at  10 
minutes  per  report. 

b.  Vessel  logbook  requirements  in 
§630.5  (0648-0016)  would  be  expanded 
to  include  Atlantic  tunas,  estimated  at 
15  minutes  per  logbook  entry  and  16 
minutes  for  the  attachment  of  tally 
sheets. 

c.  Notification  of  Panama  Canal 
transit  would  be  expanded  to  include 
shark  and  swordfish  vessels  in  §  630.5 
(approved  under  0648-0168)  estimated 
at  6  minutes  per  call. 

d.  Notification  for  at-sea  observer 
requirements  would  be  expanded  to 
include  swordfish  and  shark  vessels  in 
§630.7  (approved  under  0648-0202) 
estimated  at  2  minutes  per  response. 

e.  Gear  marking  requirements  in 
§  630.21  (0648-0305)  would  be 
expanded  to  include  permitted 
swordfish  and  shark  gear,  estimated  at 
15  minutes  per  action. 

f.  Angler  reporting  of  trophy  bluefin 
tuna  in  §  629.4  is  not  currently 
approved  and  is  being  submitted  for 
approval  at  3  minutes  per  report. 

NMFS  is  in  the  process  of  obtaining 
OMB  approval  for  these  new,  renewed 
and  expanded  requirements. 

Send  comments  regarding  any  of 
these  burden  estimates  or  any  other 
aspect  of  these  collection-of-information 
requirements  including  suggestions  on 
how  to  reduce  or  eliminate  these 
burdens  to  NMFS  and  OMB  (see 
ADDRESSES). 

List  of  Subjects 

50  CFR  Part  285 

Fisheries,  Fishing,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Treaties. 

50  CFR  Part  630 

fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

50  CFR  Parts  644  and  678 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


57364        Federal  Rggigtar  /  Vol.  61.  No.  216  /  Wednesday.  November  6.  1996  /  Proposed  Rules 


Dated:  October  29, 1996. 
GaryMetlock. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  285.  630.  644, 
and  678  are  proposed  to  be  amended  as 
follows: 

1.  Under  the  authority  of  16  U.S.C. 
971  et  seq.  and  16  U.S.C.  1801  et  seq.. 
parts  265,  644,  and  678  ore  removed. 

2.  Part  630  is  revised  to  read  as 
follows: 

PART  630— ATLANTIC  HIGHLY 
MORATORY  SPECIES 

Subpart  A— Oenaral 

Sec. 

530.1  Purpose  and  scope. 

630.2  Definitions. 

630. 3  Relation  to  other  laws. 

630.4  PermiU  and  fees. 

630.5  Recordkeeping  and  reporting. 

630.6  Vessel  identification. 

630.7  At-sea  observer  coverage. 

Subpart    0    Managamarit  Maasuras 

630.20  Fishing  years  and  seasons. 

630.21  Gear  restrictions. 

630.22  Purse  seine  vessel  requirements. 

630.23  Transfer,  landing,  and  sale. 

630.24  Fish  marking  requirements. 

630.25  Size  limits  and  size  classes. 

630.26  Incidental  catch. 

630.27  Harvest  restrictions. 

630.28  Quotas  and  closures. 

630.29  Catch  limits. 

630.30  Catch  and  release. 

630. 3 1  Adjustment  of  management 
measures. 

630.32  Specifically  authorized  activities. 

Subpart  C — Raaliietlona  on  Imports 

630.40  Species  subject  to  documentation 
requirements. 

630.41  Documentation  requirements. 

630.42  Contents  of  documentation. 

630.43  Validation  requirements. 

630.44  Ports  of  entry. 

630.45  Other  import  restrictions. 

Subpart  O— Intamational  Port  inapactlon 

630.50  Basis  and  purpose. 

630.51  Authorized  officer. 

630.52  Vessels  subject  to  inspection. 

630.53  Reports. 

Subpart  E — Enforcamant 

630.70  Prohibitions. 

630.71  Facilitation  of  enforcement. 

630.72  Penalties. 

Authority:  16  U  S.C.  971  et  seq..  16  U.S.C. 
1801  et  seq 

Subpart  A — General 

S  630.1    Purpoaa  and  scope. 

The  regulations  in  this  part  govern  the 
conservation  and  managen^ent  of 
Atlantic  tunas,  swordfish,  billfishes.  and 
sharks  under  authority  of  the  Magnuson 
Act  and  Atlantic  Tunas  Convention  Act. 

(a)  Magnuson  Act.  This  part 
implements  the  Fishery  Management 


Plans  for  Atlantic  Swordfish.  Atlantic 
Billfishes.  and  Atlantic  Sharks. 

(b)  Atlantic  Tunas  Convention  Act.  (1) 
This  part  implements  ICCAT  Atlantic 
timas  and  swordfish  recommendations 
for  persons  and  vessels  subject  to  the 
jurisdiction  of  the  United  States. 

(2)  Regulations  implemented  imder 
the  ATCA  do  not  apply  to  any  person 
or  vessel  authorized  by  ICCAT,  or  in 
writing  by  the  Director,  or  any  state 
upon  written  authorization  by  the 
Director,  to  engage  in  fishing  for 
research  purposes. 

(3)  Under  section  9(d)  of  the  ATCA. 
determinations  made  by  NMFS  that  the 
provisions  of  this  part  with  respect  to 
Atlantic  timas  taken  imder  authority  of 
the  ATCA  apply  within  the  territorial 
sea  of  the  United  States  adjacent  to,  and 
within  the  boundaries  of.  the  States  of 
Texas,  Louisiana,  Alabama,  Florida, 
Georgia,  South  Carolina.  North  Carolina. 
Virginia,  Maryland,  Delaware,  New 
Jersey,  New  York.  Rhode  Island, 
Massachusetts,  New  Hampshire,  and  the 
Commonwealths  of  Puerto  Rico  and  the 
Virgin  Islands,  and.  with  the  exceptions 
of  §§630.22.  630.26(a)  (1)  and  (2).  and 
§§  630.28(a)  (3)  and  (4).  within  the 
territorial  sea  of  the  United  States 
adjacent  to,  and  within  the  boundaries 
of,  the  State  of  Maine,  continue  in  effect. 

16302    Daftnlttona. 

In  addition  to  the  definitions  in  the 
Magnuson  Act.  the  ATCA,  and  §  600.10 
of  this  chapter,  the  terms  used  in  this 
part  have  the  following  meanings: 

Angling  means  fishing  for  or  catching 
of,  or  the  attempted  fishing  for  or 
catching  of.  fish  by  any  person  (angler) 
with  a  hook  attached  to  a  line  that  is 
hand  held  or  by  rod  and  reel  made  for 
this  purpose. 

ATCA  means  the  Atlantic  Tunas 
Convention  Act  of  1975.  16  U.S.C.  971- 
971h. 

Atlantic  bluefin  tuna  means  the 
subspecies  of  bluefin  tuna  Thunnus 
thynnus  thynnus  that  is  found  in  the 
Atlantic  Ocean. 

Atlantic  bonito  means  Sarda 
chiliensis  or  Sarda. 

Atlantic  tunas  means  Atlantic 
albacore,  bluefin,  bigeye,  skipjack, 
blackfin  and  yellowfin  tunas,  and 
Atlantic  bonito. 

Bandit  gear  means  vertical  hook-and- 
line  gear  with  rods  attached  to  a  vessel, 
with  no  more  than  two  hooks  per  line 
and  with  line  retrieved  by  manual, 
electric,  or  hydraulic  reels. 

Billfish  means  sailfish,  Istiophorus 
platypterus;  white  marlin,  Tetrapturus 
albidus;  blue  marlin,  Makaira  nigricans; 
and  longbill  spearfish.  Tetrapturus 
pfluegeri. 


Bluefin  tuna  means  Thunnus  thynnus 
in  any  ocean  area. 

BSD  means  the  ICCAT  Bluefin  Tuna 
Statistical  Document. 

Carcass  or  dressed  fish  means  a  fish 
that  has  been  gilled  and/or  gutted  and 
the  head  and  some  or  all  fins  have  been 
removed,  but  is  otherwise  in  whole 
condition. 

Charter  boat  or  charter  vessel  means 
a  vessel  less  than  100  gross  tons  (90.8 
mt)  that  meets  the  requirements  of  the 
usee  to  carry  six  or  fewer  passengers 
for  hire  and  that  carries  a  passenger  for 
hire  at  any  time  during  the  calendar 
year. 

Cleithrum  to  keel  (CK)  measurement 
means  a  curved  measurement  from  the 
cleithrum  (semicircular  bony  structure 
at  the  posterior  edge  of  the  gill  opening) 
to  the  anterior  portion  of  the  caudal 
keel.  Measurement  must  be  made  at  the 
point  on  the  cleithrum  that  provides  the 
shortest  possible  CK  measurement 
measured  along  the  body  contour. 

Commercial  fishing  means  fishing  for 
purposes  including  sale,  barter  or  trade 
of  any  or  all  of  the  fish  harvested. 

Convention  means  the  International 
Convention  for  the  Conservation  of 
Atlantic  Tunas,  signed  at  Rio  de  Janeiro, 
Brazil,  on  May  14.  1966.  20  U.S.T.  2887, 
TIAS  6767.  including  any  amendments 
or  protocols  thereto,  which  are  binding 
upon  the  United  States. 

Curved  fork  length  (CFL)  means  a 
measurement  of  the  length  of  Atlantic 
tima  taken  in  a  line  tracing  the  contour 
of  the  body  from  the  tip  of  the  upper  jaw 
to  the  fork  of  the  tail,  which  abuts  the 
ventral  side  of  the  pectoral  fin  and  the 
ventral  side  of  the  caudal  keel. 

Dealer  means  any  person,  other  than 
a  consumer,  who  engages  in  any 
activity,  other  than  fishing,  of  industry, 
trade,  or  commerce,  including  but  not 
limited  to  the  buying  or  selling  of  a 
regulated  species  or  parts  thereof  and 
activities  conducted  for  the  purpose  of 
facilitating  such  buying  and  selling. 

Downrigger  means  a  rod  attached  to  a 
vessel  and  with  a  weight  on  a  cable  that 
is  in  turn  attached  to  hook-and-line  gear 
to  maintain  lures  or  bait  at  depth  while 
trolling,  and  that  has  a  release  system  to 
retrieve  the  weight  by  rod  and  reel  or  by 
manual,  electric,  or  hydraulic  winch 
after  a  fish  strike  on  the  hook-and-line. 

Dressed  weight  means  the  weight  of  a 
fish  after  it  has  been  gilled,  gutted, 
beheaded,  and  wholly  or  partially 
definned. 

Drift  gillnet.  sometimes  called  a  drift 
entanglement  net  or  driftnet,  means  a 
flat  net,  unattached  to  the  ocean  bottom, 
whether  or  not  attached  to  a  vessel, 
designed  to  be  suspended  vertically  in 
the  water  to  entangle  the  head  or  other 
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body  parts  of  fish  that  attempt  to  pass 
through  the  meshes. 

Eviscerated  means  removal  of  the 
alimentary  organs  only. 

Fishing  or  to  fish  means  the  catching 
or  fishing  for,  or  the  attempted  catching 
or  fishing  for,  any  species  of  fish 
covered  by  the  Convention  or  this  Part, 
or  any  activities  in  support  of  fishing. 
For  the  purposes  of  Atlantic  billfishes 
and  sharks,  fishing  under  this  definition 
does  not  include  scientific  research 
conducted  by  a  scientific  research 
vessel. 

Fishing  trip  means  the  time  period 
that  begins  when  a  fishing  vessel 
departs  irom  a  dock,  berth,  beach, 
seawall,  ramp,  or  port  to  carry  out 
fishing  operations  and  that  terminates 
with  a  return  to  a  dock,  berth,  beach, 
seawall,  ramp,  or  port  to  offload  any  or 
all  catch. 

Gangion  or  leader  means  one  of  the 
lines  that  bear  hooks  and  that  is 
attached  at  intervals  along  the  main  line 
of  a  longline. 

Hanagear  means  handline,  harpoon, 
or  rod  and  reel. 

Handline  or  handline  gear  means  a 
fishing  line  set  and  pulled  by  hand  that 
remains  attached  to  a  fishing  vessel 
during  fishing  and  that  consists  of  one 
main  line  of  variable  length  to  which  is 
attached  one  or  two  leaders  and  hooks. 

Harpoon  or  harpoon  gear  means 
fishing  gear  consisting  of  a  pointed  dart 
or  iron  attached  to  a  pole  or  stick  and 
to  the  end  of  a  line  several  hundred  feet 
in  length,  the  other  end  of  which  is 
attached  to  a  floatation  device,  and  that 
is  propelled  only  by  hand,  not  by 
mechanical  means. 

Headboat  means  a  vessel  that  holds  a 
valid  Certificate  of  Inspection  issued  by 
the  usee  to  carry  passengers  for  hire 
and  that  carries  a  passenger  for  hire  at 
any  time  during  the  calendar  year. 

ICCAT  means  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas. 

Intermediate  country  means  a  country 
from  which  bluefin  tima  or  bluefin  tima 
products  that  were  previously  imported 
by  that  nation  are  exported  to  the 
United  States.  Shipments  of  bluefin 
tuna  or  bluefin  tuna  products  through  a 
country  on  a  through  bill  of  lading  or  in 
another  manner  that  does  not  enter  the 
shipments  into  that  country  as  an 
importation  do  not  make  that  country  an 
intermediate  country  under  this 
definition. 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  arrive  in  port  or  at 
a  dock,  berth,  beach,  seawall,  or  ramp. 

Large  coastal  species  means  any  of  the 
shark  species,  or  a  part  thereof,  listed  in 
paragraph  (l)(i)  of  Uie  definition  of 
management  unit  in  this  section. 


Longline  or  longline  gear  means 
fishing  gear  that  is  set  horizontally, 
either  anchored,  attached  to  surface 
floats,  or  attached  to  a  vessel,  that 
consists  of  a  main  or  groundline  with 
three  or  mora  gangions  and  hooks  and 
that  is  retrieved  by  hand  or  mechanical 
means. 

Lower  jaw-fork  length  (LJFL)  means 
the  straight-line  measurement  from  the 
tip  of  the  lower  jaw  to  the  fork  of  the 
caudal  fin. 

Management  unit  (1)  Relative  to 
Adantic  sharks,  means  the  following 
species  in  the  Western  North  Atlantic 
c5cean,  including  the  Gulf  of  Mexico 
and  the  Caribbean  Sea: 

(i)  Large  coastal  species: 

Basking  Sharks — Cetorhinidae 

Basking  shark,  Cetorhinus  maximus. 
Hammerhead  Sharks — Sphymidae 

Great  hanamerhead,  Sphyma 
mokarran. 

Scalloped  hammerhead,  Sphyma 
lewini. 

Smooth  hammerhead,  Sphyma 
zygaena. 

Mackerel  Sharks — ^Lamnidae 

White  shark,  Carcharodon  carcharias. 

Nurse  Sharks — Ginglymostomatidae 

Nurse  shark,  Ginglymostoma 
cirratum. 

Requiem  Sharks — Carcharhinidae 

Bignose  shark,  Carcharhinus  altimus. 

Blacktip  shark,  Carcharhinus 
limbatus. 

Bull  shark,  Carcharhinus  leucas. 

Caribbean  reef  shark,  Carcharhinus 
perezi. 

Dusky  shark,  Carcharhinus  obscurus. 

Galapagos  shark,  Carcharhinus 
galapagensis. 

Lemon  shark,  Negaprion  brevirostris. 

Narrowtooth  shark.  Carcharhinus 
brachyurus. 

Night  shark,  Carcharhinus  signatus. 

Sandbar  shark,  Carcharhinus 
plumbeus. 

Silky  shark,  Carcharhinus  falciformis. 

Spinner  shark.  Carcharhinus 
brevipinna. 

Tiger  shark,  Galeocerdo  cuvieri. 

Sand  Tiger  Sharks — Odontaspididae 

Bigeye  sand  tiger,  Odontaspis 
noronhai. 
Sand  tiger  shark.  Odontaspis  taurus. 

Whale  Sharks — Rhincodontidae 

Whale  shark.  Rhincodon  typus. 
(ii)  Small  coastal  species: 

Angel  Sharks — Squatinidae 

Atlantic  angel  shark,  Squatina 
dumerili. 


Hammeihead  Sharks — Sphymidae 
Bonnethead,  Sphyma  tiburo. 

Requiem  Sharks — Carcharhinidae 

Atlantic  sharpnose  shark, 
Bhizoprionodon  terraenovae. 

Blacknose  shark,  Carcharhinus 
acronotus. 

Caribbean  sharpnose  shark, 
Bhizoprionodon  porosus. 

Finetooth  shark,  Carcharhinus 
isodon. 

Smalltail  shark,  Carcharhinus 
porosus. 

(iii)  Pelagic  species: - 

Cow  Sharks — Hexanchidae 

Bigeye  sixgill  shark,  Hexanchus 
vitulus. 
Sevengill  shark,  Heptranchias  perio. 
Sixgill  shark,  Hexanchus  griseus. 

Mackerel  Sharks — Lamnidae 

Longfin  mako,  Isurus  paucus. 
Porbieagle  shark,  Lamna  nasus. 
Shortfin  mako,  Isurus  oxyrinchus. 

Requiem  Sharks — Carcharhinidae 

Blue  shark,  Prionaceg/auca. 
Oceanic  whitetip  shark.  Carcharhinus 
longimanus. 

Thresher  Sharks — Alopiidae 

Bigeye  thresher.  Alopias 
superciliosus. 
Thresher  shark,  Alopias  vulpinus. 

(2)  Relative  to  Atlantic  swoidfish, 
means  those  swordfish  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of  5" 
N.  lat. 

(3)  Relative  to  Atlantic  billfishes 
means: 

(i)  Those  blue  marlin  and  white 
marlin  in  the  waters  of  the  North 
Atlantic  Ocean  (including  the  Gulf  of 
Mexico  and  the  Caribbean  Sea)  north  of 
5"  N.  lat. 

(ii)  Those  sailfish  in  the  waters  of  the 
North  and  South  Atlantic  Oceans 
(including  the  Gulf  of  Mexico  and  the 
Caribbean  Sea)  west  of  30°  W.  long. 

(iii)  Those  longbill  spearfish  in  the 
waters  of  the  entire  North  and  South 
Atlantic  Oceans  (including  the  Gulf  of 
Mexico  and  the  Caribbean  Sea). 

Pectoral  fin  curved  fork  length 
(PFCFL)  means  a  measurement  of  the 
length  of  Atlantic  tuna  taken  in  a  line 
tracing  the  contour  of  the  body  along  the 
middle  of  the  lateral  surface  from  the 
ventral  insertion  of  the  pectoral  fin  of 
the  beheaded  fish  to  the  fork  of  the  tail. 

Pelagic  species  means  any  of  the 
shark  species,  or  a  part  thereof,  listed  in 
paragraph  (l)(iii)  of  the  definition  of 
management  unit  in  this  section. 

Postmark  means  independently 
verifiable  evidence  of  the  date  of 
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mailing,  such  as  U.S.  Postal  Service 
postmark.  United  Parcel  Service,  or 
other  private  carrier  postmark,  certified 
mail  receipt,  overnight  mail  receipt  or  a 
receipt  issued  upon  hand  delivery  to  an 
authorized  representative  of  NMFS. 

Recreational  fishing  means  fishing  for 
purposes  not  including  sale  or  barter  of 
any  or  all  of  the  fish  harvested:  and  for 
purposes  of  Atlantic  swordRsh,  means 
the  harvest  of  swordfish  from  a  vessel 
with  only  rod  and  reel  fishing  gear  on 
board. 

Regional  Director,  unless  otherwise 
noted,  means: 

(1)  For  purposes  of  Atlantic  tuna 
vessai  and  dealer  permits,  and  Atlantic 
bluefm  tuna  dealer  reports,  the  Director, 
Northeast  Region,  NMFS. 

(2)  For  purposes  of  reporting  of 
Atlantic  funas  other  than  blueBn,  and 
for  purposes  of  Atlantic  swordRsh, 
billfishes,  and  shark  regulations,  the 
Director,  Southeast  Region,  NMFS. 

Regulated  species  means  Atlantic 
albacore,  blueRn,  bigeye.  skipjack, 
blackfin  and  yellowfin  tunas,  Atlantic 
bonito,  and  the  following  species  as 
included  in  the  respective  management 
units:  Atlantic  swordfish,  sharks  and 
billfishes. 

Regulatory  area  means  all  waters  of 
the  Atlantic  Ocean,  including  adjacent 
seas,  except  the  waters  over  which  the 
individual  states  exercise  fishery 
management  jurisdiction,  unless  NMFS 
has  determined  otherwise  in  accordance 
with  this  part,  as  noted  in  §630.1(b)(3). 

Relatea  species,  relative  to  Atlantic 
billBshes,  means  black  marlin,  Makaira 
indica;  striped  marlin.  Tetrapturus 
audax:  at  shortbill  spearfish, 
Tetrapturus  angustirostris. 

Reporting  week  means  a  period  of 
time  beginning  at  0001  hours  local  time 
on  Sunday,  and  ending  at  2400  hours 
local  time  the  following  Saturday. 

Rod  and  reel  means  vertical  hook- 
and-line  gear  with  a  hand-held 
(includes  rod  holder)  fishing  rod  and 
with  a  manually  or  electrically  operated 
reel  attached. 

Round  or  round  weight  means  a 
whole  Hsh  or  the  weight  of  a  whole  fish 
before  gilling,  gutting,  beheading,  or  any 
definning. 

Science  and  Research  Director  means: 

(1 )  For  Atlantic  tunas: 

(i)  For  areas  south  of  Virginia,  the 
Director.  Southeast  Fisheries  Science 
Center.  NMFS.  or  a  designee. 

(ii)  For  Virginia  and  areas  to  the 
north,  the  Director.  Northeast  Fisheries 
Science  Center.  NMFS.  or  a  designee. 

(2)  For  Atlantic  swordfish,  bilmshes. 
and. sharks,  the  Director,  Southeast 
Fisheries  Science  Center.  NMFS.  or  a 
designee,  except  as  otherwise  noted. 

Shark  means  any  of  the  species  listed 
in  paragraph  (1)  of  the  definition  of 


management  unit  in  this  section,  or  a 
part  thereof. 

Small  coastal  species  means  any  of 
the  shark  species,  or  a  part  thereof, 
listed  in  paragraph  (l)(ii)  of  the 
definition  of  management  unit  in  this 
section. 

Tag  means  the  numbered,  flexible, 
self-locking  ribbon  issued  by  NMFS  for 
the  identification  of  bluefin  tuna  under 
§  630.24  or  a  tag  issued  by  any  country 
in  conjunction  with  a  BSD. 

Total  length  (TL)  means  the  straight- 
line  measurement  from  the  tip  of  the 
upper  jaw  to  the  plane  of  the  more 
extended  tip  of  the  caudal  fin  wheixin 
its  natural  position. 

Tournament  means  any  fishing 
competition  involving  Atlantic 
billfishes,  tunas,  swordfish.  or  sharks  in 
which  participants  must  register  or 
otherwise  enter  or  in  which  a  prize  or 
award  is  offered  for  catching  such  fish. 

Trip  limit  means  the  total  allowable 
take  of  a  regulated  species  for  a  single 
trip. 

Tuna  means  Atlantic  albacore. 
bluefin.  blaci^n,  bigeye,  skipjack,  or 
yellowfin  tunas,  and  Atlantic  bonito. 

Weighout  slip  means  the  document 
provided  by  the  person  weighing  shark 
carcasses  and  fins  to  the  owner  or 
operator  of  a  permitted  vessel  that 
records  the  weights  of  the  shark 
carcasses  and  fins,  prior  to  or  as  part  of. 
a  commercial  transaction  involving  such 
shark  carcasses  and/or  fins.  Any 
document  such  as  a  "tally  slip."  "trip 
ticket,"  or  "sales  receipt."  that  contains 
such  information  is  considered  a 
weighout  slip. 

fSSaa    Reietlon  to  other  law*. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  600.705  of  this 
chapter  and  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  In  accordance  with  regulations 
issued  under  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended,  it 
is  unlawful  for  a  commercial  fishing 
vessel,  a  vessel  owner,  or  a  master  or 
operator  of  a  vessel  to  engage  in  a 
longline  or  gillnet  swordfish  or  shark 
fishery  in  the  Atlantic  Ocean  (including 
the  Gulf  of  Mexico  and  Caribbean  Sea) 
unless  the  vessel  owner  or  authorized 
representative  has  complied  with 
specified  requirements  including,  but 
not  limited  to.  registration,  exemption 
certificates,  decals.  and  reports,  as 
contained  in  part  229  of  this  title. 

(c)  Regulations  governing  fishing  in 
the  EEZ  by  vessels  other  than  vessels  of 
the  United  States  appear  in  p>art  600, 
subpart  F,  of  this  chapter. 


S63a4    Permits  and  1 

(a)  Vessel  permits — (1)  Applicability. 
(i)  Consistent  with  the  restrictions  and 


exemptions  of  this  section,  a  vessel  of 
the  United  States  that  fishes  for,  takes, 
retains  or  possesses  regulated  species  as 
defined  in  this  part,  or  that  takes  such 
species  as  bycatch,  regardless  of 
whether  retained,  must  have  on  board  a 
valid  vessel  permit  issued  for  that 
species  or  management  unit  as  defined 
in  this  part.  Such  species  or 
management  units  include  Atlantic 
tunas,  Atlantic  swordfish.  and  Atlantic 
sharks. 

(ii)  Persons  may  fish  for,  retain  or 
possess  regulated  species  only  imder  the 
quotas,  catch  limits,  and  size  classes 
applicable  to  the  species  permit  and 
permit  category  of  the  canying  vessel. 

(2)  Atlantic  tunas — (i)  Permit 
categories.  A  permit  for  Atlantic  tunas 
will  be  issued  to  the  owner  of  each 
vessel  of  the  United  States  that  fishes,  for 
Atlantic  tunas  in  one  of  the  following 
categories:  General,  Charter/Headboat, 
Angling,  Harpoon  Boat,  Purse  Seine, 
lx>ngline  or  Drift  Gillnet.  A  permit  will 
not  be  issued  for  more  than  one 
cateeory. 

(ii)  Operator  licenses.  When  fishing 
for  or  possessing  Atlantic  tunas,  the 
operator  of  a  vessel  i>ermitted  for  the 
Charter/Headboat  category  must  have  on 
board  a  current  copy  of  the  operator's 
merchant  marine  license  or  the 
operator's  uninspected  passenger  vessel 
license. 

(iii)  Commercial  fishing.  A  vessel 
conducting  commercial  fishing  for 
Atlantic  tunas  must  have  on  board  a 
valid  vessel  permit  in  the  commercial 
category  appropriate  for  the  gear  type  or 
method  of  fishing  being  conducted.  A 
vessel  permitted  in  the  Angling  category 
is  not  eligible  to  conduct  commercial 
fishing  for  Atlantic  tunas  emd  Atlantic 
tunas  taken  by  anglers  aboard  such  a 
vessel  may  not  be  sold. 

(iv)  Closed  categories.  A  permit  to 
catch  and  retain  Atlantic  tunas  under 
§  630.28(a)(3)  will  be  issued  only  to 
current  owners  of  those  purse  seine 
vessels,  or  their  replacements,  that  were 
granted  allocations  and  landed  Atlantic 
bluefin  tuna  in  the  fishery  for  Atlantic 
bluefin  tima  during  1995. 

(v)  Change  of  category.  Except  for 
purse  seine  vessels  for  which  a  permit 
has  been  issued  under  paragraph 
(a)(2)(iv)  of  this  section,  an  owner  may 
change  the  commercial  category  of  the 
vessel's  Atlantic  tunas  permit  to  another 
commercial  category  a  maximum  of 
once  per  calendar  year  by  notifying  the 
Regional  Director  in  writing  before  May 
15.  After  May  15,  the  vessel's 
commercial  permit  category  may  not  be 
changed  to  another  commercial  category 
for  the  remainder  of  the  calendar  year, 
regardless  of  any  change  in  the  vessel's 
ownership,  unless  there  is  sufficient 
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evidence  for  the  Regional  Director  to 
determine  that  an  error  involving 
contradictory  information  was  made  on 
the  application  or  renewal  form  for  the 
current  permit.  A  vessel  owner  may 
change  from  a  commercial  category  to 
the  Angling  category  at  any  time  during 
the  calendar  year. 

(3)  Atlantic  swordfish.  The  owner  or 
operator  of  a  vessel  of  the  United  States, 
other  than  a  vessel  in  the  recreational 
fishery,  that  fishes  for  or  possesses 
swordfish  in  or  from  the  North  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  Caribbean  Siea,  north  of  5°  N.  lat., 
must  obtain  an  Atlantic  swordfish 
permit. 

(4)  Atlantic  sharks — (i)  General.  As  a 
prerequisite  to  sell  shark  from  the 
management  imit  or  to  be  eligible  for 
exemption  from  the  catch  limits 
specified  in  §  630.29(b)(2),  an  owner  or 
operator  of  a  vessel  that  fishes  in  the 
EEZ  must  obtain  an  Atlantic  sharks 
permit. 

(ii)  Eligibility.  Shark  fishery  permits 
may  be  issued  only  to  an  owner  or 
operator  of  a  vessel  who  certifies  that 
during  1  of  the  3  calendar  years 
preceding  the  application — 

(A)  More  than  50  percent  of  his  or  her 
earned  income  was  derived  from 
commercial  Ushing  or  from  charter  or 
headboat  operations,  or  his  or  her  gross 
sales  of  fish  were  more  than  $20,000;  or 

(B)  For  a  vessel  owned  by  a 
corporation  or  partnership,  the  gross 
sales  of  fish  of  the  corporation  or 
partnership  were  more  than  $20,000. 

(iii)  Operator  requirement.  If  the 
owner  does  not  meet  the  earned  income 
qualification  specified  in  paragraph 
(a)(4)(ii}  of  this  section  and  the  operator 
does  meet  that  qualification,  a  vessel 
permit  issued  upon  the  qualification  of 
the  operator  is  valid  only  when  that 
person  is  the  operator  of  the  vessel. 

(iv)  Jurisdiction.  An  owner  or  operator 
who  applies  for  a  permit  under 
paragraph  (a)(4)  of  this  section  must 
agree,  as  a  condition  of  such  permit,  that 
the  vessel's  shark  fishing,  catch,  and 
gear  are  subject  to  the  requirements  of 
this  part  during  the  {>eriod  of  validity  of 
the  permit,  widiout  regard  to  whether 
such  fishing  occurs  in  the  EEZ, 
landward  of  the  EEZ,  or  outside  the 
EEZ,  and  without  regard  to  where  such 
gear  is  possessed  or  used  or  where  such 
shark  are  possessed,  taken,  or  landed. 
However,  when  a  vessel  fishes  in  the 
waters  of  a  state  that  has  more 
restrictive  regulations  on  shark  fishing, 
those  more  restrictive  regulations  may 
be  applied  by  that  state  to  fishing,  catch, 
and  gear  in  its  waters. 

(5)  Exemptions,  (i)  Anglers  taking  the 
following  species  for  personal  use  and 
not  for  sale,  are  exempt  from  the  permit 


requirements  of  this  i>aragraph  (a): 
Atlantic  swordfish.  Atlantic  sharks,  or 
Atlantic  bonito,  and  no  other  Atlantic 
timas. 

(ii)  There  is  no  Federal  requirement 
for  an  Atlantic  shark  permit  for  a  vessel 
that  fishes  exclusively  within  state 
waters. 

(b)  Dealer  permits.  A  dealer 
purchasing  or  attempting  to  purchase 
from  a  fishing  vessel,  or  receiving  from 
a  fishing  vessel  by  way  of  barter  or 
trade,  Atlantic  tunas,  swordfish,  or 
sharks  from  a  fishing  vessel,  and 
persons  importing  or  exporting  Atlantic 
bluefin  tuna,  must  have  a  valid  dealer 
permit  for  that  species. 

(c)  Application.  A  vessel  owner  or 
dealer  applying  for  a  permit  under 
paragraph  (a)  or  (b)  of  this  section  must 
submit  a  completed  permit  application 
signed  in  ink  by  the  owner  or  agent  on 
an  appropriate  form  obtained  from  the 
Regional  Director.  The  application  must 
be  submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective. 

(1)  Vessel  permits,  (i)  Applicants  must 
provide  all  information  concerning 
vessel,  gear  used,  fishing  areas,  and 
fisheries  participation,  including  sworn 
statements  relative  to  income 
requirements  and  permit  conditions,  as 
requested  by  the  Regional  Director  and 
included  on  the  application  form. 

(ii)  Applicants  must  also  submit  a 
copy  of  the  official  state  registration  or 
United  States  Coast  Guard 
documentation,  charter/headboat 
license,  and,  if  a  boat  is  owned  by  a 
corporation  or  partnership,  the 
corporate  or  partnership  documents 
(copy  of  Certificate  of  Incorporation  and 
Articles  of  Association  or 
Incorporation). 

(iii)  The  Regional  Director  may 
require  the  applicant  to  provide 
documentation  supporting  any  sworn 
statements  required  under  this  section 
before  a  permit  is  issued  or  to 
substantiate  why  such  permit  should 
not  be  revoked  or  otherwise  sanctioned 
under  paragraph  (1)  of  this  section.  Such 
required  docimientation  may  include 
copies  of  appropriate  forms  and 
schedules  from  the  applicant's  income 
tax  return.  Copies  of  income  tax  forms 
and  schedules  are  treated  as 
confidential. 

(iv)  For  a  vessel  owned  by  a 
corporation  or  partnership  to  be  eligible 
for  a  vessel  permit,  the  earned  income 
qualification  specified  in  paragraph 
(a)(4)(ii)  of  this  section  must  be  met  by, 
and  the  statement  required  by  that 
paragraph  must  be  submitted  by,  an 
officer  or  shareholder  of  the  corporation. 


a  general  partner  of  the  ptartnership,  or 
the  vessel  operator. 

(v)  Applicants  must  also  submit  any 
other  information  that  may  be  necessary 
for  the  issuance  or  administration  of  the 
permit,  as  requested  by  the  Regional 
Director. 

(2)  Dealer  permits,  (i)  An  applicant  for 
a  dealer  permit  must  provide 
information  on  company  name, 
principal  place  of  business,  mailing 
address  and  telephone  number  as 
requested  by  the  Regional  Director  and 
included  on  the  application  form. 

(ii)  Applicants  must  also  submit  a 
copy  of  each  state  wholesaler's  license 
held  by  the  dealer  and,  if  a  business  is 
owned  by  a  corporation  or  partnership, 
the  corporate  or  partnership  docimients 
(copy  of  Certificate  of  Incorporation  and 
Articles  of  Association  or 
Incorporation). 

(iii)  Applicants  must  also  submit  any 
other  information  that  may  be  necessary 
for  the  issuance  or  administration  of  the 
permit,  as  requested  by  the  Regional 
Director. 

(d)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  EHrector  will  issue  a  permit 
within  30  days  of  receipt  of  a  completed 
application.  An  application  is  complete 
when  all  requested  forms,  information, 
sworn  statements  and  supporting 
documentation  have  been  received  and 
the  applicant  has  submitted  all  reports 
required  under  this  part. 

(2)  The  Regional  Director  will  notify 
the  applicant  of  any  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  15  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(e)  Duration.  A  permit  issued  under 
paragraph  (a)  or  (b)  of  this  section 
remains  valid  until  it  expires  or  is 
suspended,  revoked,  or  modified 
pursuant  to  subpart  D  of  15  CFR  part 
904.  Permits  expire  on  the  date 
indicated  on  the  permit  or  when  any  of 
the  information  previously  submitted  nn 
the  application  changes.  Permits  must 
be  renewed  upon  expiration.  Renewal 
applications  must  be  submitted  to  the 
Regional  Director  at  least  30  days  before 
the  expiration  date. 

(f)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expenses  of  permit 
issuance.  The  amount  of  the  fee  shall  be 
determined,  at  least  annually,  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook,  available 
frt>m  the  Regional  Director,  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  fee  may 
not  exceed  such  costs  and  is  specified 
with  each  application  form.  The 
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appropriate  fee  must  accompany  each 
application.  Failure  to  pay  the  fee  will 
preclude  issuance  of  the  permit. 
Payment  by  a  commercial  instrument 
later  determined  to  be  insufficiently 
funded  shall  invalidate  any  permit. 

(g)  Display.  (1)  A  permit  issued  under 
paragraph  (a)  of  this  section  must  be 
carried  on  board  the  vessel  at  all  times. 

(2)  Permits  issued  under  paragraph  (a) 
or  (b)  of  this  section  must  be  displayed 
for  inspection  upon  request  of  an 
authorized  officer. 

(3)  Upon  sale  of  any  large  medium  or 
giant  Atlantic  bluefin  tuna,  a  vessel 
permit  issued  under  paragraph  (a)(2)  of 
this  section  must  be  presented  for 
inspection  to  the  dealer  issued  a  permit 
under  §  630.4(b)  prior  to  completing  the 
landing  card  specified  at  §  630.S(b)(3)(i). 

(4)  A  permit  issued  under  paragraph 
(b)  of  this  section  must  be  available  at 
the  dealer's  principal  place  of  business. 

(h)  Alteration.  A  permit  issued  under 
paragraph  (a)  or  (b)  of  this  section  that 
is  altered,  erased,  or  mutilated  is 
invalid. 

(i)  Change  in  application  information. 
Within  15  days  after  any  change  in  the 
information  contained  in  an  application 
submitted  under  paragraph  (a)  or  (b)  of 
this  section,  the  vessel  owner  or  dealer 
must  report  the  change  in  writing  to  the 
Regional  Director.  The  permit  is  void  if 
any  change  in  the  information  is  not 
reported  within  15  days. 

Ij)  Transfer  (1)  A  permit  issued  under 
paragraph  (a)  of  this  section,  except  in 
the  case  of  a  purse  seine  permit  as 
allowed  under  paragraph  630.22(c)(3)  of 
this  part,  is  not  transferable  or 
assignable  to  another  vessel  or  owner;  it 
is  valid  only  for  the  vessel  and  owner 
to  which  it  is  issued.  A  person 
purchasing  a  vessel  for  which  a  permit 
has  been  issued  under  paragraph  (a)  of 
this  section,  who  desires  to  conduct 
activities  for  which  a  permit  is  required, 
must  apply  for  a  permit  in  accordance 
with  the  provisions  of  paragraph  (c)(1) 
of  this  section.  The  application  must  be 
accompanied  by  a  copy  of  a  signed  bill 
of  sale. 

(2)  A  permit  issued  under  paragraph 
(b)  of  this  section  is  not  transferable  or 
assignable  and  is  valid  only  for  the 
dealer  to  whom  it  is  issued.  A  person 
purchasing  a  dealership  for  which  a 
permit  has  been  issued  under  paragraph 
(b)  of  this  section,  who  desires  to 
conduct  activities  for  which  a  permit  is 
required,  must  apply  for  a  permit  in 
accordance  with  the  provisions  of 
paragraph  (c)(2)  of  this  section. 

(k)  Replacement.  The  Regional 
Director  may  issue  replacement  permits. 
An  application  for  a  replacement  permit 
will  not  be  considered  a  new 
appUcation..An  appropriate  fee. 


consistent  with  paragraph  (f)  of  this 
section,  may  be  chained  for  issuance  of 
the  replacement  permit. 

(1)  Sanctions  and  denials.  A  permit 
issued  under  this  section  may  be 
revoked,  suspended,  or  modified,  and  a 
permit  application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
Dof  15CFRpart904. 

16305    Reoordheeplng  and  reporting. 

(a)  Vessels— {1)  Logbooks.  The  owner 
and/or  operator  of  a  vessel  for  which  a 
permit  has  been  issued  under  §  630.4(a) 
must  ensure  that  a  daily  logbook  form 
is  maintained  of  the  vessel's  fishing 
effort,  catch,  and  disposition  on  forms 
available  from  the  Science  and  Research 
Director.  Such  forms  must  be  submitted 
to  the  Science  and  Research  Director 
postmarked  not  later  than  the  seventh 
day  after  sale  of  the  fish  offloaded  from 
a  trip.  If  no  fishing  occurred  during  a 
month,  a  report  so  stating  must  be 
submitted  in  accordance  with 
instructions  provided  with  the  forms. 

(2)  Tally  sheets.  The  owner  or 
operator  of  a  vessel  for  which  a  permit 
has  been  issued  under  §  630.4(a)  must 
ensure  that  copies  of  tally  sheets  are 
submitted  for  all  fish  offloaded  and  sold 
after  a  fishing  trip.  Each  tally  sheet  must 
show  the  dealer  to  whom  the  fish  were 
transferred,  the  date  they  were 
transferred,  and  the  carcass  weight  of 
each  fish  for  which  individual  carcass 
weights  are  normally  recorded.  For 
species  not  individually  weighed,  tally 
sheets  must  record  total  weights  by 
market  category.  Copies  of  tally  sheets 
must  be  submitted  with  the  logbook 
forms  required  under  paragraph  (a)(1)  of 
this  section. 

(3)  Panama  Canal  transit.  The  master 
or  other  person  in  charge  of  a  fishing 
vessel  subject  to  the  jurisdiction  of  die 
United  States,  except  a  vessel  without 
fish  on  board,  must  report  to  the 
Regional  Director  not  less  than  48  hours 
prior  to  entering  or  leaving  the  Atlantic 
Ocean  via  the  Panama  Canal.  Each 
report  must  include  the  name  of  the 
reporting  vessel,  the  tonnage  by  species 
on  board,  and  whether  the  fish  were 
caught  in  Pacific  or  Atlantic  waters.  All 
such  fishing  vessels  entering  or  leaving 
the  regulatory  area  via  the  Panama 
Canal  are  subject  to  inspection.  Official 
seals  will  be  affixed  to  wells  containing 
fish  taken  within  or  outside  the 
regulatory  area,  as  appropriate,  and  the 
same  will  be  noted  on  the  vessel  log. 
The  official  seals  may  be  removed  only 
by  a  designated  agent  of  NMFS  upon 
arrival  at  the  point  of  sale  or  delivery. 

(b)  Dealers~(l)  Reports.  Consistent 
with  the  provisions  of  this  section,  a 


dealer  who  has  been  issued  a  permit 
under  §  630.4(b)  must  complete  and 
submit  a  report  on  purchases  of 
regulated  species  to  the  Science  and 
Research  Director  tvace  each  month.  A 
report  form  is  available  from  the  Science 
and  Research  Director. 

(2)  Atlantic  tunas,  swordfish  and 
sharks,  (i)  A  report  of  regulated  and 
other  applicable  species  received  by  a 
dealer  on  the  first  through  the  15th  days 
of  each  month  must  be  submitted  to  the 
Science  and  Research  EKrector 
postmarked  not  later  than  the  20th  day 
of  that  month.  A  report  of  regulated  and 
other  applicable  species  received  by  a 
dealer  on  the  16th  through  the  last  day 
of  each  month  must  be  submitted  to  the 
Science  and  Research  Director 
postmarked  not  later  than  the  fifth  day 
of  the  following  month.  If  no  regulated 
species  were  received  during  the 
reporting  period,  a  report  so  stating 
must  be  submitted,  postmarked  as 
specified  for  that  reporting  period. 

(ii)  The  reporting  requirement  of 
paragraph  (b)(2)(i)  of  this  section  may  be 
satisfied  by  providing  a  copy  of  each 
appropriate  weighout  sheet  and/or  sales 
record,  provided  such  weighout  sheet 
and/or  sales  record,  by  itself  or 
combined  with  the  form  avulable  fix)m 
the  Science  and  Research  Director, 
includes  all  of  the  required  information. 

(iii)  In  lieu  of  providing  a  report 
required  under  paragraph  (b)(2)(i)  of  this 
section  to  the  Science  and  Research 
Ehrector  by  mail,  a  dealer  may  provide 
the  report  to  a  state  or  Federal  fishery 
port  agent  designated  by  the  Science 
and  Research  Director.  Reports  so 
provided  must  be  delivered  to  such  port 
agent  not  later  than  the  prescribed 
postmark  date  for  submitting  each  such 
report. 

l3)  Atlantic  bluefin  tuna.  In  addition 
to  reports  required  under  paragraph 
(b)(2)(i)  of  this  section: 

(i)  Any  dealer  purchasing  or  receiving 
an  Atlantic  bluefin  tuna  harvested  by  a 
vessel  of  the  United  States  and  at  the 
point  of  first  landing,  must  report  as 
instructed  by  the  Regiontd  Director 
within  24  hours  of  the  purchase  or 
receipt  of  each  fish  from  the  person  or 
vessel  that  harvested  the  fish.  In 
addition,  dealers  must  submit  to  the 
Regional  Director  all  information  as 
required  on  a  reporting  card  provided 
by  NMFS.  The  reporting  card  must  be 
postmarked  within  24  hours  of  the 
purchase  or  receipt  of  each  Atlantic 
bluefin  tuna.  Each  vessel  permit  holder 
or  vessel  operator  must  sign  each 
reporting  card  immediately  upon 
transfer  of  the  fish  to  verify  the  name  of 
the  vessel  that  landed  the  fish  and  the 
vessel  permit  number.  The  dealer 
purchasing  or  receiving  the  Atlantic 
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bluefin  tuna  must  inspect  the  vessel 
permit  and  verify  that  the  required 
vessel  name  and  vessel  permit 
information  is  correctly  recorded  on  the 
reporting  card. 

(ii)  Any  dealer  purchasing,  receiving, 
or  importing  an  Atlantic  bluefin  ttma 
must  complete  and  submit  to  the 
Regional  Director  a  biweekly  report  on 
forms  supplied  by  NMFS.  A  report  of 
Atlantic  bluefin  tuna  received  by  a 
dealer  on  the  first  through  the  15th  days 
of  each  month  must  be  submitted  to  the 
Regional  Director  postmarked  not  later 
than  the  20th  day  of  that  month.  A 
report  of  Atlantic  bluefin  ttma  received 
by  the  dealer  on  the  16th  through  the 
last  day  of  each  month  must  be 
submitted  to  the  Regional  Director 
postmarked  not  later  than  the  fifth  day 
of  the  following  month. 

(c)  Tournament  operators.  A  person 
conducting  a  fishing  tournament 
involving  Atlantic  bilffish,  tiuias, 
swordfish,  or  sharks  from  a  port  in  an 
Atiantic,  Gulf  of  Mexico,  or  Caribbean 
state  must  notify  the  Science  and 
Research  Director  of  the  purpose,  dates 
and  location  of  the  tournament  at  least 
4  weeks  prior  to  commencement. 
Tournament  operators  must  maintain 
and  submit  a  record  of  catch  and  effort 
on  forms  available  bom  the  Science  and 
Research  Director.  Completed  forms 
must  be  submitted  to  the  Science  and 
Research  Director  postmarked  not  later 
than  the  seventh  day  after  the 
conclusion  of  the  tournament  and  must 
be  accompanied  by  a  copy  of  the 
tournament  rules. 

(d)  Recordkeeping.  A  dealer  who  has 
been  issued  a  permit  under  §  630.4(b) 
must  retain  at  his/her  place  of  business 
a  copy  of  each  biweekly  report  required 
under  paragraph  (b)(2)(i)  of  this  section, 
each  landing  card  (including  proof  of 
transmission)  required  under  paragraph 
(b)(3)(i)  of  this  section,  and  a  copy  of 
each  biweekly  report  required  under 
paragraph  (b)(3)(ii)  of  this  section  for  a 
period  of  2  years  from  the  date  on  which 
each  report  was  required  to  be 
submitted  to  the  Regional  Director. 

(e)  Inspection.  Any  person  authorized 
to  carry  out  enforcement  activities 
under  the  regulations  in  this  part  has 
authority,  without  warrant  or  other 
process,  to  inspect,  at  any  reasonable 
time,  catch  on  board  the  vessel,  log 
books,  catch  reports,  statistical  records, 
sales  receipts,  or  other  records  and 
reports  required  by  this  part  to  be  made, 
kept,  or  furnished.  An  owner  or  operator 
of  a  fishing  vessel  or  a  dealer  who  has 
been  issued  a  permit  under  §  630.4  must 
allow  an  authorized  officer  to  inspect 
and/or  copy  any  required  reports  and 
the  records,  in  any  form,  on  which  the 
completed  reports  are  based. 


(f)  Additional  data.  Additional  data 
on  Atlantic  tunas,  swordfish  and  sharks 
may  be  collected  by  authorized 
statistical  reporting  agents,  as  designees 
of  the  Science  and  Research  Director, 
and  by  authorized  officers. 

§630.6   Veeael  Mentmcatlon. 

(a)  Official  number.  The  official 
niunber  of  a  vessel  for  which  a  permit 
has  been  issued  under  §  630.4(a)(3)  and/ 
or  (4)  must  be  permanenUy  affixed  to  or 
painted  on  the  vessel  on  the  port  and 
starboard  sides  of  the  deckhouse  or  hull 
and  on  an  appropriate  weather  deck  so 
as  to  be  clearly  visible  from  an 
enforcement  vessel  or  aircraft;  in  block 
arable  numerals  in  contrasting  color  to 
the  backgroimd  and  at  least  18  inches 
(45.7  cm)  In  height  for  vessels  over  65 

ft  (19.8  m)  in  length  and  at  least  10 
inches  (25.4  cm)  in  height  for  all  other 
vessels. 

(b)  Zhities  o/ operator.  The  operator  of 
each  fishing  vessel  must  keep  the 
official  number  clearly  legible  and  in 
good  repair  and  ensure  that  no  part  of 
the  vessel,  its  rigging,  its  fishing  gear,  or 
anything  carried  on  board  obstructs  the 
view  of  the  official  number  from  any 
enforcement  vessel  or  aircraft. 


§  630.7    At-sea  observer  coverage. 

(a)  Atlantic  tunas.  (1) 
Notwithstanding  prior  selection  for 
placement,  placement  or  authorized 
waiver  of  placement  of  at-sea  fishery 
observers  under  the  authority  of  any 
other  Federal  statute  or  fisheries 
regulation,  NMFS  may  require  observers 
for  any  vessel  engaged  in  directed 
fishing  for,  or  incidentally  taking, 
Atlantic  tunas  at  any  time. 

(2)  Owners  of  vessels  selected  for 
observer  coverage  are  required  to  notify 
the  Science  and  Research  Director 
before  commencing  any  fishing  trip  that 
may  result  in  the  harvest  of  any  Atlantic 
tuna.  Notification  procedures  will  be 
specified  in  selection  letters  to  vessel 
owners. 

(b)  Atlantic  swordfish  and  sharks.  (1) 
If  a  vessel's  trip  is  selected  by  the 
Science  and  Research  Director  for 
observer  coverage,  the  owner  or  operator 
of  such  vessel  must  accommodate  a 
NMFS-approved  observer. 

(2)  When  notified  in  writing  by  the 
Science  and  Research  Director  that  his/ 
her  vessel  has  been  selected  to  carry  a 
NMFS-approved  observer,  an  owner  or 
operator  of  a  vessel  for  which  a  vessel 
permit  has  been  issued  under 
§  630.4(a)(3)  or  (4)  must  notify  the 
Science  and  Research  Director  in 
writing  not  less  than  5  days  in  advance 
of  each  swordfish  trip  and  not  less  that 
10  days  in  advance  of  each  shark  trip  of 
the  expected  port,  dock,  date,  and  time 


of  departure  and  the  expected  port. 
dock,  date,  and  time  of  UnHing 

(c)  Requirements.  An  owner  or 
operator  of  a  vessel  on  which  a  NMFS- 
approved  observer  is  embarked  must 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew. 

(2j  Allow  the  observer  access  to  and 
use  of  the  vessel's  communications 
equipment  and  personnel  upon  request 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer's 
duties. 

(3)  Allow  the  observer  access  to  and 
use  of  the  vessel's  navigation  equipment 
and  personnel  upon  request  to 
determine  the  vessel's  position. 

(4)  Allow  the  observer  free  and 
unobstructed  access  to  the  vessel's 
bridge,  working  decks,  holding  bins, 
wei^t  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish. 

(5)  Allow  the  observer  to  inspect  and 
copy  the  vessel's  log,  communications 
logs,  and  any  records  associated  with 
the  catch  and  distribution  of  fish  for  that 
trip. 

Subpart  B— Management  Mea«uro8 


$630.20    Fishing  years  and  I 
(a)  Atlantic  bluefin  tuna — (1) 

Co/rrnie/ice/ne/jt.  "The  fishing  year  for 

Atiantic  bluefin  tuna  in  the  regulatory 

area  begins — 
(i)  On  January  1  of  each  year — 

(A)  For  anglers  fishing  for  Atlantic 
bluefin  tuna  under  the  quota  specified 
in  accordance  with  §  630.28(b)(3). 

(B)  For  vessels  for  which  a  Longline 
category  permit  has  been  issued  under 
§  630.4(a)(2)  when  fishing  under  the 
quota  specified  in  accordance  wi\h 

§  630.28(b)(4). 

(C)  For  anglers  participating  in  the 
catch  and  release  program  under 
§630.30. 

(ii)  On  Jime  1  of  each  year — 

(A)  For  anglers  fishing  for  Atlantic 
bluefin  tuna  under  the  quota  specified 
in  accordance  wiih  §  630.28(b)(2). 

(B)  For  vessels  for  which  a  Harpoon 
Boat  category  permit  has  been  issued 
imder  §  630.4(a)(2)  when  fishing  under 
the  quota  specified  in  accordance  with 
§  630.28(b)(1). 

(iii)  On  August  15  of  each  year  for 
vessels  for  which  a  Purse  Seine  category 
permit  iias  been  issued  under 
§  630.4(a)(2)  when  fishing  under  the 
quota  specified  in  accordance  with 
§  630.28(b)(1). 

(2)  Adjustment.  Consistent  with  the 
Convention,  the  ATCA,  and  this  part, 
NMFS  may  change  the  commencement 
date  for  Atlantic  bluefin  tuna  fishing  for 
any  vessel  permit  or  quota  category 
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when  NMFS  determinM  that  the 
dunged  date  will  enable  scientific 
research  on  the  statiis  of  the  stock  to  be 
conducted  more  effsctively  and  will  not 
prevent  the  auotas  for  the  affiscted 
fishery  from  being  caught,  based  upon 
historical  catch  data  or  other  relevant 
information.  NMFS  will  publish 
notification  in  the  Federal  KagielBr  of 
any  change  in  the  conunencement 
date(s)  for  fishing  under  this  paragraph 
(a)  at  least  60  days  before 
commencement  of  the  affected  fishery. 

(b)  Atlantic  swordfish.  The  fishing 
year  for  Atlantic  swordfish  is  June  1 
through  May  30  of  the  subsequent  year. 

(c)  Atlantic  billfisltes  and  sharks.  The 
fishing  year  is  January  1  through 
December  31. 

(d)  State  actions.  Nothing  in  this 
section  may  be  construed  to  invalidate 
any  more  restrictive  commencement  or 
closure  date  established  by  any  state  in 
waters  under  its  jurisdiction. 


(e)  Atlantic  $wordflMh.  Only  vessels 
using  pelagic  longllne,  drift  gillnet  or 
harpoon  gear  may  conduct  directed 
fishing  for  swordfish,  or  possess  in  the 
regulatory  area  swordfish  in  excess  of 
the  applicable  bycatch  allowance. 


163021 

(a)  Persons  fishing  for,  retaining  or 
possessing  Atlantic  bluefin  tiina  must 
not  possess  on  board  or  use  any  gear  not 
authorized  for  the  category  for  which  a 
permit  has  been  issued  under 
§630.4(a)(2]  for  the  carrying  vessel.  Gear 
types  authorized  by  Atlantic  tunas 
permit  category  are: 

(i)  General — rod  and  reel  (including 
downriggers),  handiine,  harpoon,  bandit 
gear. 

(ii)  Charter/Headboat — rod  and  reel 
(including  downriners),  handiine. 

(iii)  Angling — rod  and  reel  (including 
downriggers).  handiine. 

(iv)  Harpoon  Boat — harpoon. 

(v)  Purse  Seine — purse  seine  nets. 

(vi)  Longline — pelagic  longlines. 

(b)  Float  marking.  Any  flotation 
device  attached  to  handiine  or  harpoon 
gear  must  have  the  Atlantic  tuna,  shark, 
or  swordfish  permit  number  of  the 
vessel  from  which  it  is  used 
permanently  affixed  to  it  in  block  arabic 
numerals  at  least  1  inch  (2.5  cm)  in 
height  and  in  a  color  that  contrasts  with 
the  background  color  of  the  flotation 
device. 

(c)  Gillnets.  A  drift  gillnet  with  a  total 
length  of  2.5  km  or  more  may  not  be 
used  to  fish  for  regulated  8{}ecies.  A 
vessel  using  or  having  on  board  a  drift 
gillnet  with  a  total  length  of  2.5  km  or 
more  may  not  possess  a  regulated 
species. 

(d)  Atlantic  btllfishes.  Only  billfish 
harvested  by  rod  and  reel  gear  may  be 
possessed  or  retained  in  the  regulatory 
area.  Regardless  of  how  taken,  a  vessel 
using  or  having  on  board  a  pelagic 
longline  or  drift  gillnet  may  not  possess 
or  retain  Atlantic  billfishes  in  the 
regulatory  area. 


163022   Puree  aaine  «MMi  rtquiramsnta. 

(a)  Afes/i  size.  (1)  Any  owner  or 
operator  of  a  vessel  with  a  permit  issued 
under  §  630.4(a)  conducting  directed 
fishing  for  Atlantic  timas  with  a  purse 
seine  net  must  use  a  net  with  a  mash 
size  equal  to  or  smaller  than  4.5  inches 
(11.4  cm)  in  the  main  body  (stretched 
when  wet)  and  that  has  at  least  24^ount 
thread  throughout  the  net. 

(2)  The  Regional  Director  may  exempt 
any  person  from  the  mesh  requirements 
in  paragraph  (a)(1)  of  this  section  if  the 
Regional  Director  determines  that  the 
exemption  will  not  result  in  significant 
injury  or  mortality  to  Atlantic  tuna  that 
are  encircled  by  the  net.  but  manage  to 
escape. 

(b)  fnspectjo/i.  A  parse  seine  vessel 
conducting  a  directed  fishery  fen- 
Atlantic  tunas  must  be  inspected  by  an 
enforcement  agent  of  NMFS  prior  to 
commencing  fishing  for  the  season  in 
any  fishery  that  may  result  in  the 
harvest  of  any  regulated  species.  The 
owner  or  operator  must  request  such 
inspection  at  least  48  hours  before 
commencement  of  the  first  fishing  trip 
of  the  season.  In  additioh,  at  least  48 
hours  before  commencement  of 
offloading  any  Atlantic  timas  after  a 
fishing  trip,  the  owner  or  operator  must 
request  an  inspection  of  vessel  and 
catch  by  notifying  the  Regional  Director. 
Lack  of  any  such  inspection  within  48 
hours  of  notification  shall  constitute  a 
waiver  of  this  inspection  requirement. 

(c)  Vessel  allocations.  (1)  Owners  or 
operators  of  vessels  for  which  a  Purse 
Seine  permit  has  been  issued  under 

§  630.4(s)(2)  must  apply  to  the  Regional 
Director  for  an  allocation  of  Atlantic 
bluefin  tuna  from  the  quotas  specified 
in  accordance  with  §  630.28(b)(1).  Such 
application  must  be  in  writing  and 
postmarked  no  later  than  April  15  of  the 
fishing  year. 

(2)  On  or  about  May  1  of  the  fishing 
year,  the  Regional  Director  will  make 
equal  allocations  of  the  available  size 
classes  of  Atlantic  bluefin  tuna  among 
purse  seine  vessel  owners  so  requesting. 
Such  allocations  are  freely  transferrable, 
in  whole  or  in  pari,  among  purse  seine 
vessel  permit  holders.  Any  purse  seine 
vessel  permit  holder  intending  to  fish 
for  more  than  one  allocation  in  any 
fishing  season  must  provide  written 
notice  of  such  intent  to  the  Regional 
Director  15  days  before  commencing 
fishing  in  that  season.  Purse  seine  vessel 
permit  holders  who  transfer  their 


annual  allocation  to  another  purse  seine 
vessel  pennit  holder  must  not  fish  their 
permitted  vessel  in  any  fishery  in  wdiich 
Atlantic  bluefin  tuna  mi^t  be  caiight 
for  the  remainder  of  the  fishing  year 
after  their  allocation  is  transfened. 

(3)  Purse  seine  vessel  owners  may 
apply  to  the  Regional  Director  to 
permanently  consolidate  vessel  permits 
issued  under  §  630.4(a)(2).  Upon  written 
approval  of  consolidation  by  the 
Risgional  Director,  the  Atlantic  tuna 
pennit(s)  of  the  transferring  vessel(s) 
will  be  cancelled,  and  the  holder  of  the 
consolidated  permit  is  authorized  to 
apply  for  allocations  of  Atlantic  bluefin 
tuna  commensurate  with  the  number  of 
consolidated  permits.  Purse  seine  vessel 
owners  who  cancel  their  permit(s)  by 
means  of  consolidation  must  not  fish 
their  vessel  in  any  fishery  in  which 
Atlantic  bluefin  tuna  might  be  caught. 

(d)  Transfer  at  sea.  Owners  or 
operators  of  vessels-for  which  a  Purse 
Seine  permit  has  been  issued  under 

$  630.4(a)(2>  may  transfar  large  medium 
and  giant  Atlantic  bluefin  tuina  at  sea 
from  the  net  of  the  catching  vessel  to 
another  vessel  for  which  a  Piuse  Seine 
permit  has  been  issued  under 
§  630.4(a)(2),  provided  the  amount 
transferred  does  not  cause  the  receiving 
vessel  to  exceed  its  annual  vessel 
allocation  and  authorized  allocation 
transfers. 

(e)  Fishery  closures.  A  vessel  for 
which  a  Purse  Seine  [wrmit  has  been 
issued  under  §  630.4(a)(2)  may  fish 
under  the  bluefin  tuna  quota  specified 
in  accordance  with  §  630.28(b)(1).  or  in 
fisheries  for  Atlantic  yellowfin  or 
skipjack  tuna  or  other  fisheries  where 
bluefin  tuna  might  be  taken  as  bycatch, 
only  until  the  allocation  of  bluefin  tima 
assigned  or  transferred  to  that  vessel 
under  paragraph  (c)(2)  of  this  section  is 
reached.  Upon  reaching  its  individual 
vessel  allocation  of  Atlantic  bluefin 
tuna,  directed  purse  seine  fisheries  for 
Atlantic  tunas  are  closed  to  such  vessel 
and  the  vessel  will  be  deemed  to  have 
been  given  notice  to  that  effect. 

{63023    Transfer,  lending, and  sele. 

(a)  Transfer  at  sea.  (1)  Other  than  as 
authorized  under  §  630.22(d),  an 
Atlantic  tuna  may  not  be  transferred  at 
sea,  regardless  of  where  the  transfer 
takes  place  or  where  the  fish  was 
harvested. 

(2)  A  swordfish  harvested  from  the 
North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea.  north 
of  S"  N.  lat.  may  not  be  transferred  at 
sea,  regardless  of  where  the  transfer 
takes  place;  and  in  the  North  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  Caribbean  Sea.  north  of  5°  N.  lat., 
a  swordfish  may  not  be  transferred  at 
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sea,  regardless  of  where  the  swordfish 
was  harvested. 

(3)  A  shark  bova  any  of  the  three 
management  units  may  not  be 
transferred  at  sea  from  a  vessel  for 
which  an  Atlantic  shark  permit  has  been 
issued  under  §  630.4(a)(4)  to  any  other 
vessel.  A  person  for  whom  a  catch  limit 
specified  in  §  630.29(b)  applies  may  not 
transfer  at  sea  a  shark — 

(i)  Taken  in  the  EEZ,  regardless  of 
where  such  transfer  takes  place;  or 

(ii)  In  the  EEZ,  regardless  of  where 
such  shark  was  taken. 

(b)  Landing.  (1)  A  tuna  possessed  in 
the  Atlantic  Ocean,  including  the  Gulf 
of  Mexico  and  the  Caribbean  Sea.  must 
be  maintained  in  round  form,  or  in  the 
alternative,  eviscerated  with  the  head 
and  fins  removed,  provided  one  pectoral 
fin  and  the  tail  remain  attached.  A  tuna 
may  not  be  landed  frt)m  a  fishing  vessel 
in  an  Atlantic.  Gulf  of  Mexico,  or 
Caribbean  coastal  state  in  forms  other 
than  round,  or  in  the  alternative, 
eviscerated  with  the  head  and  fins 
removed,  provided  one  pectoral  fin  and 
the  tail  remain  attached. 

(2)  Purse  seine  vessel  owners  must 
have  each  large  medium  and  giant 
bluefin  tuna  in  their  catch  weighed, 
measured,  and  the  information  recorded 
on  the  required  landing  cards  at  the 
time  of  offloading  and  prior  to 
transporting  such  tuna  from  the  area  of 
offloading. 

(3)  A  swordfish  possessed  in  the 
North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  the  Caribbean  Sea, 
north  of  5°  N.  lat.  must  be  in  whole  or 
dressed  form,  and  a  swordfish  landed 
from  a  fishing  vessel  in  an  Atlantic.  Gulf 
of  Mexico,  or  Caribbean  coastal  state 
must  be  maintained  in  whole  or  dressed 
form  through  offloading,  except  such 
swordfish  as  are  damaged  by  shark 
bites.  A  shark-bit  swordfish  for  which 
the  remainder  of  the  carcass  is  less  than 
the  minimum  size  limit  specified  in 

§  630.25(c)  may  not  be  possessed  or 
landed. 

(4)  A  billfish  possessed  aboard  a 
fishing  vessel  of  the  United  States 
shoreward  of  the  outer  boundary  of  the 
EEZ  must  have  its  head,  fins,  and  bill 
intact  and  a  billfish  landed  from  a 
fishing  vessel  in  an  Atlantic,  Gulf  of 
Mexico,  or  Caribbean  coastal  state  must 
have  its  head,  fins,  and  bill  intact 
through  landing.  Such  billfish  may  be 
eviscerated,  but  must  otherwise  be 
maintained  iii  a  whole  condition. 

(c)  Sale — (1)  Atlantic  swordfish.  (i)  A 
swordfish  harvested  from  or  possessed 
in  the  North  Atlantic  Ocean,  including 
the  Gulf  of  Mexico  and  Caribbean  Sea. 
north  of  5°  N.  lat.  may  be  initially  sold, 
traded,  or  bartered  or  attempted  to  be 
sold,  traded,  or  bartered  only  by  an 


owner  or  operator  of  a  vessel  for  which 
a  permit  has  been  issued  under 
§  630.4(a)(3). 

(ii)  A  swordfish  harvested  from  or 
possessed  in  the  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  north  of  5"  N.  lat.  may 
be  initially  purchased,  traded,  or 
bartered  or  attempted  to  be  purchased, 
traded,  or  bartered  only  by  a  dealer 
having  an  Atlantic  swordfish  dealer 
permit  issued  imder  §  630.4(b). 

(iii)  A  swordfish  harvested  from  or. 
possessed  in  the  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  north  of  5"  N.  lat.  in  the 
recreational  fishery  may  not  be  sold, 
purchased,  traded,  or  bartered  or 
attempted  to  be  sold,  purchased,  traded, 
or  bartered. 

(2)  Atlantic  tunas,  (i)  An  Atlantic 
tuna,  or  parts  thereof,  harvested  from  or 
possessed  in  the  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  may  be  initially  sold 
(purchased),  traded,  or  bartered  or 
attempted  to  be  sold  (purchased], 
traded,  or  bartered  only  by  an  owner  or 
operator  of  a  vessel  for  which  a  permit 
has  been  issued  under  §  630.4(a)(2)  to  a 
dealer  having  an  Atlantic  tunas  permit 
issued  under  §  630.4(b). 

(ii)  Any  Atlantic  bluefin  tima  less 
than  the  large  medium  size  class  may 
not  be,  or  attempted  to  be,  purchased, 
bartered,  traded,  sold,  or  offered  for  sale. 
or  retained  or  possessed  by  a  dealer  or 
seafood  processor  in  any  state,  unless  it 
is  lawfully  imported  and  is 
accompanied  by  a  BSD  (see  subpart  C  of 
this  part). 

(iii)  Except  for  a  bluefin  tuna  landed 
in  a  Pacific  state  and  remaining  in  the 
state  of  landing,  a  bluefin  tuna  that  is 
possessed  by  a  dealer  or  seafood 
processor  is  deemed  to  be  a  bluefin  tuna 
harvested  fitsm  the  Atlantic  Ocean  by  a 
U.S.  vessel,  unless  it  is  accompanied  by 
a  BSD. 

(3)  Billfish.  (i)  A  billfish  harvested 
from  its  management  unit  or  a  related 
species  harvested  from  the  Atlantic 
(Dcean  (including  the  Gulf  of  Mexico 
and  the  Caribbean  Sea),  may  not  be 
purchased,  bartered,  traded,  sold,  or 
offered  for  sale  in  any  state. 

(ii)  Except  for  a  billfish  or  related 
species  landed  in  a  Pacific  state  and 
remaining  in  the  state  of  landing,  a 
billfish  or  related  species  that  is 
possessed  by  a  dealer  or  seafood 
processor  is  deemed  to  be  a  billfish 
harvested  from  its  management  unit  or 
a  related  species  harvested  from  the 
Atlantic  Ocean,  unless  it  is 
accompanied  by  documentation  that  the 
billfish  was  harvested  fix>m  outside  its 
management  imit  or  the  related  species 
was  harvested  bom  other  than  the 


Atlantic  Ocean.  Such  documentation 
must  contain  all  information  specified 
on  the  Certificate  of  Eligibility  form 
obtainable  from  the  Regional  Director. 

(4)  Atiantic  sharks,  (ij  Upon  landing, 
meat  or  fins  from  a  shark  from  the 
management  unit  may  be  sold,  traded, 
or  bartered,  or  attempted  to  be  sold, 
traded,  or  bartered,  only  by  an  owner  or 
operator  of  a  vessel  for  which  a  permit 
has  been  issued  under  §  630.4(a)(4), 
unless  such  meat  or  fins  are  from  a 
shark  harvested  by  a  vessel  that  has  not 
been  issued  a  permit  under  this  part  and 
that  fished  exclusively  within  the 
waters  under  the  jurisdiction  of  any 
state. 

(ii)  Upon  landing,  meat  or  fins  from 
a  shark  from  the  management  unit. 
except  a  shark  harvested  from  a  vessel 
that  has  not  been  issued  a  pennit  under 
this  part  and  that  fished  exclusively 
within  the  waters  under  the  jurisdiction 
of  any  state,  may  be  piux:hased.  traded, 
or  bartered,  or  attempted  to  be 
purchased,  traded,  or  bartered,  only 
from  the  owner  or  operator  of  a  vessel 
for  which  a  permit  has  been  issued 
imder§  630.4(a)(4). 

(iii)  Except  for  a  shark  harvested  from 
a  vessel  that  has  not  been  issued  a 
pennit  under  this  part  and  that  fished 
exclusively  within  the  waters  under  the 
jurisdiction  of  any  state,  a  shark  fix>m 
the  management  unit  may  be  sold, 
traded,  or  bartered,  or  attempted  to  be 
sold,  traded,  or  bartered,  only  to  a  dealer 
having  an  Atlantic  sharks  permit  under 
§  630.4(b). 

(iv)  Fins  from  a  shark  harvested  in  the 
EEZ,  or  by  a  vessel  for  which  a  permit 
has  been  issued  under  §  630.4(a)(4],  that 
are  disproportionate  to  the  weight  of 
carcasses  landed  may  not  be  sold, 
purchased,  traded,  or  bartered,  or 
attempted  to  be  sold,  purchased,  traded, 
or  bartered. 

§630.24    Rsh  marking  requirements. 

(a)  Issuance  of  tags.  The  Regional 
Director  will  issue  numbered  tail  tags  to 
each  person  issued  an  Atlantic  tunas 
dealer  pennit  under  §  630. 4fb). 

(b)  Transfer  of  tags.  Tail  tags  issued 
under  this  section  are  not  transferable 
and  are  usable  only  by  the  permitted 
dealer  to  whom  they  are  issued. 

(c)  Affixing  tags.  (1 )  A  dealer  or  agent 
must  affix  a  tail  tag  to  each  Atlantic 
bluefin  tuna  purchased  or  received, 
immediately  upon  its  offloading  from  a 
vessel.  The  tail  tag  must  be  affixed  to 
the  tuna  between  the  fifth  dorsal  finlet 
and  the  keel. 

(2)  Any  person  who  catches  a  large 
mediimi  or  giant  Atlantic  bluefin  tuna 
and  does  not  transfer  it  to  a  dealer 
issued  a  permit  under  §  630.4(b)  must 
contact  the  nearest  NMFS  enforcement 
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office  at  the  time  of  landing  said 
Atlantic  bluefin  tuna  and  make  the  tuna 
available  so  that  an  NfMFS  enforcement 
agent  may  insp>ect  the  fish  and  attach  a 
tail  tag  to  it.  A  list  of  local  NMFS 
enforcement  offices  can  be  obtained 
from  the  Regional  Director.  The 
Regional  Director  may  designate  a 
person  other  than  an  NMFS  agent  to 
inspect  and  tag  the  fish.  Such 
designation  will  be  made  in  writing. 

(d)  Removal  of  tags.  A  tag  affixed  to 
any  Atlantic  bluefin  tuna  under 
paragraph  (c)(1)  of  this  section  or  under 
§  630.42(a)(6)(v)  must  remain  on  the 
tuna  until  the  tuna  is  cut  into  portions. 
If  the  tuna  or  tuna  parts  subsequently 
are  packaged  for  transport  for  domestic 
commercial  use  or  for  export,  the  tag 


number  must  be  written  legibly  and 
indelibly  on  the  outside  of  any  package 
or  container.  Tag  numbers  must  be 
recorded  on  any  document 
accompanying  shipment  of  bluefin  tuna 
for  commercial  use  or  export. 

(e)  Reuse  of  tags.  Tags  issued  under 
this  section  are  separately  numbered 
and  may  be  used  only  once,  one  tail  tag 
per  fish,  to  distinguish  the  purchase  of 
one  Atlantic  bluefin  tuna.  Once  affixed 
to  a  tuna  or  recorded  on  any  package, 
container  or  report,  a  tail  tag  and 
associated  number  may  not  be  reused. 

163023    SlaslfaitsandaizaciMMa. 

(a)  Atlantic  bluefin  tuna.  (1)  Fishing 
for,  catching,  retention,  or  possession  of 
Atlantic  bluefin  tuna  in  the  regulatory 
area  by  persons  aboard  fishing  vessels 


subject  to  the  jurisdiction  of  the  United 
States  is  authorized  only  for  yellowfin 
or  bigeye  tuna  measuring  27  Inches  (69 
cm)  or  more  in  CFL. 

(2)  CFL  is  the  sole  criterion  for 
determining  the  size  class  of  whole 
(head  on)  Atlantic  bluefin  tuna.  For  any 
Atlantic  bluefin  tuna  found  with  the 
head  removed,  the  CFL  for  the  purposes 
of  determining  size  class  when  the  tuna 
was  caught,  will  be  deemed  to  be  FFOl^ 
multiplied  by  1.35.  PFtlFL  is  the  sole 
criterion  for  determining  the  size  class 
of  a  beheaded  Atlantic  bluefin  tuna. 
Atlantic  bluefin  tima  are  deemed  to  fall 
into  a  size  class  according  to  the 
following  table;  approximate  round 
weights  are  given  for  illustrative 
purposes  only. 


Table  1  to  §  630.25(a)(2).— Atlantic  Bluefin  Tuna  Regulatory  Size  Classes 


Size  category 


Young  Schooi 

School 

Large  School  . 
SmalMedkim 
Large  Medum 
Gimt  


Total  curved  fortclenglh 
(CFL) 


Less  Ihwi  27  inches 

l.ess  than  69  cm  

27  to  <47  inchaa  

69lo<l19cm 

47  to  <69  inchM  

ll9to<1S0cm 

59  to  <73  inches  

150lo<18San 

73  to  <81  Inches  

186to<206cm 

81  inches  or  greater 
206  cm  or  greater  ... 


Pectoral  fin  curved  fork 
length  (PFCFL) 


Lass  than  20  inches 

Less  than  51  cm  

20 k><36  inches  

51  to  <flO  cm 

35  to  <44  inches 

89  to  <1 12  cm 

44  to  <S4  inches  

Il2to<l37cm 

54  to  <6G  inches  

137  to  <152  cm 

60  inches  or  grsatar 
152cmorgrsalar  ... 


Approx.  round  weight 


Lass  than  14  l>. 
Less  Itwn  6.4  kg. 
14to<66lx 
6.4  to  <30  kg. 
66  to  <1 361). 
30to<S1  kg. 
13Sto<235t}. 
61  to  <107  kg. 
235to<310l>. 
107to<141  kg. 
310  t)  or  graalar. 
141  kg  or  greater. 


(b)  Atlantic  yellowfin  and  bigeye 
tunas.  (1)  Fishing  for,  catching, 
retention,  or  possession  of  Atlantic 
yellowfin  and  bigeye  tunas  in  the 
regulatory  area  by  persons  aboard 
fishing  vessels  subject  to  the  jurisdiction 
of  the  United  States  is  authorized  only 
for  yellowfin  or  bigeye  tuna  measuring 
27  inches  (69  cm)  or  more  in  CFL. 

(2)  CFL  is  the  sole  criterion  for 
determining  the  size  class  of  whole 
(head  on)  Atlantic  yellowfin  and  bigeye 
tuna. 

(c)  Atlantic  swordfish.  The  minimum 
allowable  size  for  possession  on  board 
a  fishing  vessel  of  the  United  States  for 
a  swordfish  taken  from  the  management 
unit  or  for  a  swordfish  landed  from  a 
fishing  vessel  in  an  Atlantic.  Gulf  of 
Mexico,  or  Caribbean  coastal  state  is  29 
inches  (73  cm)  CK  or,  if  swordfish  are 
weighed.  33  lb  (15  kg)  dressed  weight. 

(d)  Atlantic  billfishes.  The  following 
minimum  size  limits,  expressed  in 
terms  of  LJFL.  apply  to  possession  of  the 
following  species  of  billfish  shoreward 
of  the  outer  boundary  of  the  EEZ. 
regardless  of  where  caught: 

(1)  Blue  marlin — 86  inches  (218  cm). 

(2)  White  marlin— 62  inches  (157  cm). 


(3)  Sailfish— 57  inches  (145  cm). 

163026    Inckfantal  catch. 

(a)  Atlantic  bluefin  tuna — (1) 
Longline.  Subject  to  the  quotas  specified 
in  accordance  with  §  630.28(b)(4).  any 
person  operating  a  vessel  using  longline 
gear  for  which  a  permit  has  been  issued 
under  $  630.4(a)(2)  may  retain  or  land 
large  medium  and  giant  Atlantic  bluefin 
tiina  as  incidental  catch.  The  amount  of- 
Atlantic  bluefin  tuna  retained  or  landed 
may  not  exceed: 

(i)  Chie  fish  per  vessel  per  fishing  trip 
landed  south  of  34*00'  N.  lat.,  provided 
that  for  the  months  of  January  through 
April  at  least  1,500  lb  (680  kg),  and  for 
the  months  of  May  through  £)ecember  at 
least  3,500  lb  (1,588  kg),  either  dressed 
or  round  weight,  of  species  other  than 
Atlantic  bluefin  tuna  are  legally  caught, 
retained,  and  offloaded  from  the  same 
trip  and  are  recorded  on  the  dealer 
weighout  as  sold. 

(ii)  Two  percent  by  weight,  either 
dressed  or  round  weight,  of  all  other 
fish  legally  landed,  offloaded  and 
documented  on  the  dealer  weighout  as 
sold  at  the  end  of  each  fishing  trip, 
north  of  34*00'  N.  lat. 


(2)  Purse  Seine.  When  fishing  for 
Atlantic  yellowfin  or  skipjack  t\ma, 
vessels  for  which  an  Atlantic  bluefin 
tima  Purse  Seine  category  permit  has 
been  issued  under  §  630.4(a)(2)  are 
allowed  a  1 -percent  per  trip  (by  weight) 
incidental  take  of  bluefin  less  than  the 
large  mediiun  size  class.  Any  landings 
of  these  incidental  catches  may  not  be 
sold  and  will  be  counted  against  the 
Purse  Seine  category  quota  allocation 
for  bluefin  tima. 

(b)  Atlantic  swordfish — (1)  Bycatch 
limits  during  a  directed-fishery  closure. 
(i)  During  a  closure  of  the  drift  gillnet 
fishery,  a  person  aboard  a  vessel  using 
or  having  on  board  a  drift  gillnet  may 
not  fish  for  swordfish  from  the 
management  unit  and  no  more  than  two 
swordfish  per  trip  may  be  possessed  in 
the  North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea,  north 
of  5*  N.  laL.  or  landed  in  an  Atlantic, 
Gulf  of  Mexico,  or  Caribbean  coastal 
state. 

(ii)  During  a  closure  of  the  directed 
fishery,  a  person  aboard  a  vessel  using 
or  having  on  board  a  longline  may  not 
fish  for  swordfish  frtun  the  management 
unit  and  no  more  than  15  swordfish  per 
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trip  may  be  possessed  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of  5* 
N.  lat.,  or  landed  in  an  Atlantic,  Gulf  of 
Mexico,  or  Caribbean  coastal  state. 
NMFS  may  modify  or  change  the 
bycatch  limits  applicable  during  a 
directed  longline  fishery  closure  upon 
publication  of  a  notice  in  the  Federal 
Register.  The  effective  date  of  such 
notice  will  be  at  least  14  days  after  the 
date  such  notice  is  filed  at  the  Office  of 
the  Federal  Register.  Changes  in  the 
bycatch  limits  will  be  based  upon  the 
length  of  the  directed  longline  fishery 
closure,  as  well  as  the  estimated  catdi 
per  vessel  in  the  non-directed  fishery, 
(iii)  During  a  closure  of  the  directed 
fishery,  a  person  aboard  a  vessel  using 
or  having  on  board  harpoon  gear  may 
not  harpoon  for  swordfish  from  the 
management  unit  and  no  harpooned 
swordfish  may  be  possessed  in  the 
North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea,  north 
of  5*  N.  lat.,  or  landed  in  an  Atlantic, 
Gulf  of  Mexico,  or  Caribbean  coastal 
state. 

(2)  Bycatch  limits  in  the  non-directed 
fishery,  (i)  Aboard  a  vessel  using  or 
having  on  board  gear  other  than  drift 
gillnet,  harpoon,  or  longline,  other  than 
a  vessel  in  the  recreational  fishery,  a 
person  may  not  fish  for  swordfish  frxim 
the  management  unit. 

(ii)  ExcQpt  as  specified  in  paragraph 
(b)(2)(iii)  of  this  section,  no  more  than 
two  swordfish  per  trip  may  be  possessed 
in  the  North  Atlantic  Ocean,  including 
the  Gulf  of  Mexico  and  Caribbean  Sea, 
north  of  5*  N.  lat.,  or  landed  in  an 
Atlantic,  Gulf  of  Mexico,  or  Caribbean 
coastal  state. 

(iii)  Aboard  a  vessel  in  the  squid  trawl 
fishery,  no  more  than  five  swordfish  per 
trip  may  be  possessed  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  north  of  5* 
N.  lat.,  or  landed  in  an  Atlantic,  Gulf  of 
Mexico,  or  Caribbean  coastal  state.  For 
the  purposes  of  this  paragraph  (b)(2)(iii), 
a  vessel  is  considered  to  be  in  the  squid 
trawl  fishery  when  it  has  no  commercial 
fishing  gear  other  than  trawl  gear  on 
board  and  squid  constitute  not  less  than 
75  percent  by  weight  of  the  total  fish  on 
boud  or  offloaded  from  the  vessel. 

(3)  Limits  during  a  bycatch  closure. 
During  a  closure  of  the  bycatch  fishery 
under  §  630.28(e)(2)(ii),  the  provisions 
of  paragraphs  (b)(2)  (ii)  and  (iii)  of  this 
section  notwithstanding,  a  person 
aboard  a  fishing  vessel,  other  than  a 
vessel  in  the  recreational  fishery,  may 
not  fish  for  swordfish  from  the 
management  unit  and  no  swordfish  may 
be  possessed  on  other  than  a 
recreational  fishing  vessel  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 


Mexico  and  Caribbean  Sea,  north  of  5* 
N.  lat.,  or  landed  in  an  Atluitic,  Gulf  of 
Mexico,  or  Caribbean  coastal  state. 

1630^    HarvMtrMtrictions. 

(a)  Atlantic  swordfish.  A  vessel  for 
which  a  swordfish  permit  has  been 
issued  under  §  630.4(a)(3)  may  land 
bom  or  possess  during  a  single  trip  no 
more  than  31,600  lb  (14,334  kg)  dressed 
weight  of  swordfish.  unless  a  closure 
has  been  efi'ected  under  §  630.28(e)(2), 
in  which  case  bycatch  limits  specified 
under  §  630.26(b)  apply. 

(b)  Atlantic  sharks— (^)  Trip  limit.  A 
vessel  for  which  a  permit  has  been 
issued  under  §  630.4(a)(4)  may  not  land 
bom  or  possess  during  a  single  trip 
more  than  4,000  lb  (1,814  kg),  dressed 
weight,  of  large  coastal  species,  imless 
a  closure  has  been  effected  under 

§  630.28(e)(3). 

(2)  Fins,  (i)  The  practice  of  "finning." 
that  is.  removing  only  the  fins  and 
returning  the  remainder  of  the  shark  to 
the  sea,  is  prohibited  in  the  EEZ  and  on 
board  any  vessel  for  which  a  permit  has 
been  issued  under  §  630.4(a)(4). 

(ii)  Shark  fins  that  are  possessed 
aboard  or  offloaded  bom  a  fishing  vessel 
must  not  exceed  5  percent  of  the  weight 
of  the  shark  carcasses.  All  fins  must  be 
weighed  in  conjunction  with  the 
weighing  of  the  carcasses  at  the  vessel's 
first  point  of  landing  and  such  weights 
of  the  fins  landed  must  be  recorded  on 
the  weighout  slips  submitted  by  the 
vessel  owner  or  operator  imder 
§  630.5(a). 

(iii)  Shark  fins  may  not  be  possessed 
aboard  a  fishing  vessel  after  the  vessel's 
first  point  of  landing. 

§  630^   Quotas  and  dosuras. 

(a)  Annual  specifications.  See 
§  630.31(a). 

(b)  Atlantic  bluefin  tuna.  (1) 
Consistent  with  ICCAT 
recommendations,  the  total  annual 
(January  1-December  31)  amoimt  of 
Atlantic  bluefin  tima  that  may  be 
caught,  retained,  possessed,  or  landed 
by  persons  and  vessels  subject  to  U.S. 
jurisdiction  in  the  regulatory  area  will 
be  subdivided  among  the  General, 
Harpoon  Boat,  Purse  Seine,  Longline, 
and  Angling  quota  categories.  In 
addition,  a  portion  of  the  annual  quota 
of  Atlantic  bluefin  tuna  will  be  held  in 
reserve  for  inseason  adjustments  and  to 
compensate  for  overharvest  in  any 
category. 

(2)  General  category.  The  total  annual 
amount  of  large  medium  and  giant 
Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed  or  landed  in 
the  regulatory  area  by  vessels  for  which 
General  or  Charter/Headboat  category 
permits  have  been  issued  under 


§  630.4(a)(2)  may  be  apportioned  to 
specified  fishing  periods  and/or 
specified  geographic  areas.  Such 
apportionment  shall  be  consistent  with 
the  criteria  listed  under  paragraph  (b)(5) 
of  this  section. 

(3)  Angling  category.  The  total  annual 
amount  of  Atlantic  bluefin  tuna  that 
may  be  caught,  retained,  possessed  or 
landed  in  the  regulatory  area  by  anglers 
aboard  vessels  for  which  Angling, 
Charter/Headboat  or  General  category 
permits  have  been  issued  under 

§  630.4(a)(2)  may  be  apportioned  to 
specified  fishing  periods,  specified 
geographic  areas  and/or  s{>ecified 
regulatory  size  classes.  Such 
apportionment  shall  be  consistent  with 
the  criteria  listed  under  paragraph  (b)(5) 
of  this  section. 

(4)  Longline  category.  The  total 
annual  amount  of  large  mediiun  and 
giant  Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed,  or  landed  in 
the  regulatory  area  by  vessels  for  which 
Longline  category  permits  have  been 
issued  under  §  630.4(a)(2)  may  be 
apportioned  to  specified  fishing  periods 
and/or  specified  geographic  areas.  Such 
apportionment  shall  be  consistent  with 
the  criteria  listed  under  paragraph  (b)(5) 
of  this  section. 

(5)  Inseason  adjustments.  NMFS  may 
allocate  any  portion  of  the  reserve  held 
for  inseason  adjustments  to  any  category 
of  the  fishery,  or  to  account  for  harvest 
by  persons  conducting  research 
activities  authorized  m^er  §  630.1(b)(2) 
in  accordance  with  §  630.32.  NMFS  will 
pubUsh  notification  of  allocation  of  any 
inseason  adjustment  amount  in  the 
Federal  Register.  Before  making  any 
such  allocation,  NMFS  will  consider  the 
following  factors: 

(i)  The  usefulness  of  information 
obtained  from  catches  of  the  particular 
category  of  the  fishery  for  biological 
sampling  and  monitoring  the  status  of 
the  stock. 

(ii)  The  catches  of  the  particular  gear 
segment  to  date  and  the  likelihood  of 
closure  of  that  segment  of  the  fishery  if 
no  allocation  is  made. 

(iii)  The  projected  ability  of  the 
particular  gear  segment  to  harvest  the 
additional  amount  of  Atlantic  bluefin 
tuna  before  the  anticipated  end  of  the 
fishingseason. 

(iv)  The  estimated  amounts  by  which 
quotas  established  for  other  gear 
segments  of  the  fishery  might  be 
exceeded. 

(6)  Annual  adjustments.  If  NMFS 
determines,  based  on  landing  statistics 
and  other  available  information,  that  an 
annual  quota  in  any  category,  or  as 
appropriate,  subcategory,  has  been 
exceeded  or  has  not  been  reached, 
NMFS  will  subtract  the  overharvest 
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from,  or  add  the  underharvest  to,  that 
quota  category  for  the  following  year: 
provided  that  the  total  of  the  adiusted 
quotas  and  the  reserve  is  consistent  with 
a  recommendation  of  ICXIAT  regarding 
country  quotas.  NMFS  will  publish  any 
amounts  to  be  subtracted  or  added  and 
the  basis  for  the  quota  reductions  or 
increases  in  the  notice  of  annual  quota 
specifications. 

(c)  Atlantic  sword  fish — (1)  Annual. 
Consistent  with  the  requirements  of  this 
part,  the  total  annual  amount  of 
swordfish  from  the  North  Atlantic 
swordfish  stock  that  may  be  caught, 
retained,  possessed,  or  landed  in  the 
regulatory  area  by  vessels  for  which  a 
permit  has  been  issued  under 
§  630.4(a)(3)  may  be  apportioned  to 
specified  fishing  periods,  gear 
categories,  and  geographic  areas.  Such 
specifications  shall  indicate  harvest 
authorized  for  directed  fisheries  and 
harvest  authorized  as  bycatch. 

(2)  Directed  fishery.  Harvest  of 
swordfish  by  a  vessel  of  the  United 
States  in  other  than  the  recreational 
fishery  is  counted  against  the  directed- 
fishery  gear  auota  or  the  bycatch  quota. 
A  swordfish  harvested  by  drift  gillnet. 
longline,  or  harpoon  and  landed  before 
the  efliective  date  of  a  closure  for  that 
gear  is  counted  against  the  applicable 
directed- fishery  gear  quota. 

(3)  Bycatch  fishery,  (i)  After  a  gear 
closure,  a  swordfish  landed  by  a  vessel 
using  or  possessing  gear  for  which 
bycatch  is  allowed  under  §630. 26(b)(1) 
is  counted  against  the  bycatch  allocation 
identified  for  that  gear  in  the  annual 
quota  specification. 

(ii)  Notwithstanding  paragraph 
(e)(3)(i)  of  this  section,  a  swordfish 
harvested  by  a  vessel  using  or 
possessing  gear  other  than  drift  gillnet, 
longline.  harpoon,  or  rod  and  reel  is 
counted  against  the  bycatch  quota 
identified  in  the  annual  quota 
specification  at  all  times. 

(4)  Gillnet  harvest.  A  swordfish  will 
be  deemed  to  have  been  harvested  by  a 
drift  gillnet  when  it  is  on  board,  or 
offloaded  in  an  Atlantic.  Gulf  of  Mexico, 
or  Caribbean  coastal  state  from,  a  vessel 
using  or  having  on  board  a  drift  gillnet: 
or  when  it  is  on  board,  or  offloaded  in 
an  Atlantic,  Gulf  of  Mexico,  or 
Caribbean  coastal  state  from,  a  vessel 
that  used  or  had  on  board  a  drift  gillnet 
during  its  current  or  most  recent  fishing 
trip. 

(5)  Inseason  adjustments,  (i)  NMFS 
may  adjust,  through  notification  filed 
%vith  the  Office  of  the  Federal  Register, 
applicable  semiannual  directed  or 
bycatch  fishery  quotas  and  gear  quotas 
to  reflect  actual  catches  during  the  prior 
semiannual  period,  provided  that  the 


annual  directed  or  bycatch  fishery  and 
gear  quotas  are  not  exceeded. 

(ii)  If  NMFS  determines  that  the 
annual  bycatch  quota  will  not  be  taken 
before  the  end  of  the  fishing  year,  the 
excess  ouota  may  be  allocated  to  the 
directed-fishery  quotas  in  the  same  gear 
quota  proportions  as  the  aimual 
specifications  in  effect. 

(iii)  If  NMFS  determines  that  it  is 
necessary  to  close  the  directed  fishery, 
any  overharvest  or  underharvest  of  the 
directed-fishery  quota  will  be  used  to 
adjust  the  annual  bycatch  quota 
accordingly,  in  the  same  gear  quota 
proportions  as  the  annual  specifications 
in  effect. 

(d)  Atlantic  sharks — (1)  General.  The 
total  annual  amount  of  Atlantic  sharks 
that  may  be  caught,  retained,  possessed, 
or  landed  in  the  regulatory  area  by 
vessels  for  which  permits  have  been 
issued  under  §  630.4(a)(4)  may  be 
apportioned  to  specified  fishing  periods 
and  species  groups.  Such  specifications 
shall  indicate  harvest  authorized  for 
directed  fisheries  and  harvest 
authorized  as  bycatch. 

(2)  Applicability.  Penons  fishing 
aboard  vessels  for  which  permits  have 
been  issued  under  §  630.4(a)(4),  except 
for  persons  aboard  vessels  that  are 
operating  as  charier  vessels  or 
headboats,  are  limited  to  the  quotas 
specified  annually  pursuant  to  the 
provisions  of  this  section.  Persons 
aboard  vessels  that  are  operating  as 
charter  vessels  or  headboats  are  limited 
to  the  catch  limits  in  §  630.29(b).  Large 
coastal  or  pelagic  species  sharks  that  are 
sold  are  counted  against  the  appropriate 
quota  for  their  s}>ecies  group. 

(3)  Inseason  adjustments.  NMFS  may 
adjust,  through  notification  filed  with 
the  Office  of  the  Federal  Register, 
applicable  semiannual  directed  or 
bycatch  fishery  quotas  and  gear  quotas 
to  reflect  actual  catches  during  the  prior 
semiannual  period,  provided  that  the 
annual  directed  or  bycatch  fishery 
quotas  are  not  exceeded. 

(e)  Closures — (1)  Atlantic  bluefin 
tuna.  NMFS  will  monitor  catch  and 
landing  statistics,  including  catch  and 
landing  statistics  from  previous  years 
and  projections  based  on  those 
statistics,  of  Atlantic  bluefin  tuna  by 
vessels  other  than  those  permitted  in  the 
Purse  Seine  category.  On  the  basis  of 
these  statistics,  NMFS  will  project  a 
date  when  the  catch  of  Atlantic  bluefin 
tima  will  equal  any  quota  established 
under  this  section,  and  will  file 
notification  with  the  Office  of  the 
Federal  Register  stating  that  fishing  for 
or  retaining  Atlantic  bluefin  tima  under 
the  quota  must  cease  on  that  date  at  a 
specified  hour. 


(2)  Atlantic  swordfish— {i)  Directed 
fishery.  When  a  directed-fishery  annual, 
semi-annual,  or  gear  quota  established 
under  this  section  is  reached,  or  is 
projected  to  be  reached.  NMFS  ivill  file 
a  notice  with  the  Office  of  the  Federal 
Register  closing  the  entire  directed 
fishery  for  fish  from  the  North  Atlantic 
swordfish  stock,  the  drift  gillnet  fishery, 
or  the  harpoon  and  longline  fisheries,  as 
appropriate.  For  the  harpoon  and 
longline  fisheries,  notice  of  clostire  shall 
be  effective  at  least  14  days  after  the 
date  such  notice  is  filed.  For  the  drift 
gillnet  fishery,  notice  of  closure  shall  be 
eff^ective  at  least  3  days  after  the  date 
such  notice  is  filed.  The  closure  will 
remain  in  effect  until  an  additional 
directed-fishery  or  gear  quota  becomes 
available.  During  a  closure  of  a  directed 
fishery,  the  bycatch  limits  specified  in 

§  630.26(b)  are  effective. 

(ii)  Bycatch  fishery.  When  the  bycatch 
quota  established  under  this  section  is 
reached,  or  is  projected  to  be  reached, 
NMFS  will  file  a  notice  with  the  Office 
of  the  Federal  Register  prohibiting 
further  possession  or  retention  of 
Atlantic  swordfish  by  vessels  of  the 
United  States,  to  be  effective  no  sooner 
than  14  days  after  the  date  such  notice 
is  filed.  The  closure  will  remain  in 
effect  until  a  new  annual  bycatch  quota 
becomes  available. 

(3)  Atlantic  sharks,  (i)  When  a 
conunercial  quota  established  under  this 
section  is  reached,  or  is  projected  to  be 
reached,  NMFS  will  file  a  notice  with 
the  Office  of  the  Federal  Register 
prohibiting  further  possession  or 
retention  of  Atlantic  sharks  by  vessels 
for  which  a  permit  has  been  issued 
under  §  630.4(a)(4).  to  be  effective  no 
sooner  than  5  days  after  the  date  such 
notice  is  filed. 

(ii)  On  the  effective  date  of  such 
notification,  for  the  remainder  of  the 
semi-annual  period — 

(A)  A  person  aboard  a  vessel  for 
which  a  permit  has  been  issued  under 
§  630.4(a)(4)  may  not  retain  shark  of  the 
species  group  for  which  the  commercial 
quota  has  been  reached,  except  as 
provided  in  paragraph  (e)(3)(ii)(C)  of 
this  section. 

(B)  The  sale,  purchase,  trade,  or 
barter,  or  attempted  sale,  purchase, 
trade,  or  barter  of  a  shark  carcass  or  fin 
of  that  species  group  harvested  by  a 
person  aboard  a  vessel  for  which  a 
permit  has  been  issued  under 

§  630.4(a)(4)  is  prohibited. 

(C)  A  person  aboard  a  charter  vessel 
or  headboat  for  which  a  permit  has  been 
issued  under  §  630.4(a)(4)  may  retain, 
subject  to  the  catch  limits  specified  in 

§  630.29(b),  shark  of  the  species  group 
for  which  the  commercial  quota  has 
been  reached,  provided  the  vessel  is 
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operating  as  a  charter  vessel  or 
headboat.  However,  the  prohibition  of 
paragraph  (e)(3)(ii)(B)  of  this  section 
regarding  sale,  purchase,  trade,  or 
barter,  or  attempted  sale,  purchase, 
trade,  or  barter,  apply  to  such  sharic. 

1630.20   CMchNmlts. 

(a)  Atlantic  bluefin  tuna — {1)  General 
category,  (i)  From  the  start  of  each 
fishing  year,  except  on  designated 
restricted  fishing  days,  only  one  large 
medium  or  giant  Atlantic  bluefin  ttma 
may  be  cau^t  and  landed  per  day  from 
a  vessel  for  which  a  General  category 
permit  has  been  issued  under 
§  630.4(a)(2).  On  designated  restricted 
fishing  days,  persons  aboard  such 
vessels  may  not  possess,  retain,  or  land 
any  large  medium  or  giant  Atlantic 
bluefin  tuna.  NMFS  will  publish  in  the 
Federal  Register  a  schedule  of 
designated  restricted  fishing  days 
appUcable  for  that  fishing  season. 

(ii)  NMFS  may  increase  or  reduce  the 
catch  limit  over  a  range  from  zero 
(restricted  fishing  days)  to  a  maximum 
of  three  large  medium  or  giant  Atlantic 
bluefin  tuna  per  day  per  vessel  based  on 
a  review  of  dealer  reports,  daily  landing 
trends,  availability  of  the  species  on  the 
fishing  groimds,  and  any  other  relevant 
fiactora,  to  provide  for  maximiun 
utilization  of  the  quota.  NMFS  will 
publish  notification  in  the  Federal 
Register  of  any  adjustment  in  the 
allowable  daily  catdi  limit  made  under 
this  paragraph  (a)(l)(ii).  Such 
notification  shall  be  filed  at  the  Office 
of  the  Federal  Register  at  least  3 
calendar  days  prior  to  the  change 
becoming  effective. 

(iii)  Large  medium  and  giant  Atlantic 
bluefin  tima  may  be  possessed  or 
retained  aboard  a  vessel  for  which  a 
General  category  permit  has  been  issued 
under  §  630.4(a)(2),  if  the  amount  does 
not  exceed  a  single  day's  catch, 
regardless  of  the  length  of  the  trip,  as 
allowed  by  the  daily  catch  limit  for 
General  category  vessels  in  effect  on  that 

day. 

(iv)  Anglers  aboard  vessels  for  which 
General  category  permits  have  been 
issued  under  §  630.4(a)(2)  may  possess 
school,  large  school,  and  small  medium 
Atlantic  bluefin  tuna  in  an  amount  not 
to  exceed  a  single  day's  catch,  regardless 
of  the  length  of  the  trip,  as  allowed  by 
the  daily  catch  limit  for  the  Angling 
category  in  effect  on  that  day.  School, 
large  school,  and  small  medium  bluefin 
tuna  landed  by  anglers  aboard  vessels 
for  which  a  General  category  permit  has 
been  issued  under  §  630.4(a)(2)  are 
counted  against  the  Angling  category 
quota.  Once  the  applicable  catch  limit 
for  large  medium  or  giant  bluefin  tuna 
is  possessed  or  retained  on  authorized 


commercial  fishing  days,  persons 
aboard  vessels  for  which  a  General 
category  permit  has  been  issued  under 
§  630.4(a)(2)  must  cease  fishing  and  the 
vessel  must  proceed  to  port. 

(2)  Harpoon  Boat  category.  Vessels  for 
which  a  Harpoon  Boat  category  permit 
has  been  issued  under  §  630.4(a)(2)  may 
catch  multiple  giant  bluefin  tima,  but 
only  one  large  medium  bluefin  tuna  per 
dav  per  vessel  may  be  caught. 

(3j  Purse  Seine  category.  Large 
medium  bluefin  tuna  may  be  caught 
from  a  vessel  for  which  a  Purse  Seine 
category  permit  has  been  issued  under 
§  630.4(a)(2),  provided  that  the  total 
amoimt  of  large  medium  bluefin  landed 
per  trip  does  not  exceed  15  percent  by 
weight  of  the  total  amount  of  giant 
AUantic  bluefin  tuna  landed  on  that 
trip,  and  the  total  annual  amount  of 
large  medium  bluefin  landed  does  not 
exceed  10  percent  by  weight  of  the  total 
amount  of  giant  Atlantic  bluefin  tuna 
allocated  to  that  vessel  for  that  fishing 
season. 

(4)  Angling  category,  (i)  Each  angler 
aboard  a  vessel  for  which  an  Angling 
category  permit  has  been  issued  under 
§  630.4(a)t2)  may  catch  and  retain  each 
day  no  more  than  one  Atlantic  bluefin 
tuna  that  may  be  from  the  school  or 
large  school  size  class.  In  addition  to  the 
per  angler  limits,  one  small  medium 
size  class  bluefin  tuna  may  be  retained 
each  day,  per  angling  category  vessel. 

(ii)  Wnen  fishing  outside  the  Gulf  of 
Mexico,  in  addition  to  the  daily  catch 
limit  for  school,  large  school,  and  small 
medium  bluefin  tuna,  a  vessel  for  which 
an  Angling  category  permit  has  been 
issued  under  §  630.4(a)(2)  may  catch 
and  retain  annually  one  large  medium 
or  giant  Atlantic  bluefin  tuna,  to  be 
counted  against  the  Angling  category 
quota  specified  in  accordance  with 
§  630.28(b)(3).  Once  the  applicable  catch 
limit  for  large  medium  or  giant  bluefin 
tuna  is  possessed  or  retained  under  the 
Angling  category  quota,  fishing  by 
persons  aboard  Angling  category  vessels 
must  cease  and  the  vessel  must  proceed 
to  port.  The  owner  or  operator  of  the 
vessel  must  report  to  the  nearest  NMFS 
enforcement  office  within  24  hours  of 
landing  any  large  medium  or  giant 
bluefin,  and  must  make  the  tuna 
available  to  NMFS  for  inspection  and 
attachment  of  a  tag.  No  such  large 
medium  or  giant  Atlantic  bluefin  tuna 
may  be  sold  or  transferred  to  any  person 
for  a  commercial  purpose,  except  for 
taxidermic  purposes.  A  list  of  local 
NMFS  enforcement  offices  may  be 
obtained  from  the  Regional  Director. 

(iii)  For  vessels  for  which  an  Angling 
category  permit  has  been  issued  under 
§  630.4(a)(2),  NMFS  may  increase  or 
reduce  the  per  angler  catch  limit  for  any 


size  class  bluefin  tuna  or  may  change 
the  per  angler  limit  to  a  per  boat  limit 
or  a  per  boat  limit  to  a  per  angler  limit 
based  on  a  review  of  daily  landing 
trends,  availability  of  the  species  on  the 
fishing  grounds,  and  any  other  relevant 
factors,  to  provide  for  maximum 
utilization  of  the  quota  spread  over  the 
longest  possible  period  of  time.  NMFS 
will  publish  notification  in  the  Federal 
Register  of  any  adjustment  in  the 
allowable  daily  catch  limit  made  under 
this  paragraph  (a)(4)(ui).  Such 
notification  shall  be  filed  at  the  Office 
of  the  Federal  Register  at  least  3 
calendar  days  prior  to  a  change  in  daily 
catch  limit  becoming  effective. 

(iv)  Anglers  aboard  vessels  for  which 
an  Angling  category  permit  has  been 
issued  under  §  630.4(a)(2)  may  possess 
school,  large  school,  and  small  medium 
AUantic  bluefin  tuna  in  an  amount  not 
to  exceed  a  single  day's  catch,  regardless 
of  the  length  of  the  trip,  as  allowed  by 
the  daily  catch  limit  for  the  Angling 
category  in  effect  on  that  dav. 

(v)  At  any  time  when  fisiung  in  the 
Gulf  of  Mexico,  operators  of  vessels  for 
which  Angling  category  permits  have 
been  issuml  under  §  630.4(a)(2)  must  not 
fish  for,  catch,  retain  or  possess  bluefin 
tuna  except  that  large  medium  and  giant 
bluefin  tuna  taken  incidental  to  fishing 
for  other  species  may  be  retained  subject 
to  the  annual  vessel  limit  and  reporting 
requirement  for  non-conunercial  take  of 
large  medium  or  giant  Atlantic  bluefin 
tuna  as  specified  in  paragraph  (a)(4)(ii) 
of  this  section. 

(5)  Charter/Headboat  category,  (i) 
Anglers  aboard  vessels  for  whidti  a 
Charter/Headboat  category  permit  has 
been  issued  under  §  630.4(a)(2)  are 
subject  to  the  daily  catch  limits  for 
school,  large  school,  and  small  medium 
Atlantic  bluefin  tuna  applicable  to  the 
Angling  category.  School,  large  school, 
and  small  medium  bluefin  tuna  landed 
by  anglers  aboard  Charter/Headboat 
category  vessels  are  counted  against  the 
Angling  category  quota. 

(ii)  When  me  General  category  fishery 
is  closed,  except  when  fishing  in  the 
Gulf  of  Mexico,  operators  of  vessels  for 
which  a  Charter/Headboat  category 
permit  has  been  issued  under 
§  630.4(a)(2)  are  subject  to  the  annual 
vessel  limit  and  reporting  requirement 
for  non-commercial  take  of  large 
medium  or  giant  Atlantic  bluefin  tuna 
as  specified  in  paragraph  (a)(4)(ii)  of  this 
section.  Such  large  medium  and  giant 
bluefin  tuna  landed  by  anglers  aboard 
Charter/Headboat  category  vessels  are 
counted  against  the  Angling  category 
quota.  Once  the  applicable  catch  limit 
for  large  medium  or  giant  bluefin  tuna 
is  possessed  or  retained  under  the 
Angling  category  quota,  fishing  by 
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persons  aboard  Charter/Headboat 
category  vessels  must  cease  and  the 
vessel  must  proceed  to  port. 

(iii)  When  commercial  fishing  by 
vessels  for  which  General  category 
permits  have  been  issued  under 
§  630.4(a)(2)  is  authorized,  except  when 
fishing  in  the  Gulf  of  Mexico,  operators 
of  vessels  for  which  a  Charter/Headboat 
category  permit  has  been  issued  under 
§  630.4(a)(2)  are  subject  to  the  daily 
catch  limit  in  effiact  for  the  General 
category  for  large  medium  or  giant 
Atlantic  bluefin  tuna  as  specified  in 
paragraph  (a)(1)  of  this  section.  Once  the 
applicable  catch  limit  for  large  medium 
or  giant  bluefin  tuna  is  possessed  or 
retained  on  authorized  commercial 
fishing  days,  persons  aboard  vessels  for 
which  Charter/Headboat  category 
permits  have  been  issued  under 
§  630.4(a)(2)  must  cease  fishing  and  the 
vessel  must  proceed  to  port.  On 
authorized  commercial  fishing  days, 
large  medium  or  giant  bluefin  tuna 
landed  by  Charter/Headboat  vessels 
operating  outside  the  Gulf  of  Mexico 
may  be  sold  and  are  counted  against  the 
quota  for  the  General  category. 

(iv)  Anglers  aboard  vessels  for  which 
Charter/Headboat  category  permits  have 
been  issued  under  §  630.4(a)(2)  may 
possess  school,  large  school,  and  small 
medium  Atlantic  bluefin  tuna  in  an 
amount  not  to  exceed  a  single  day's 
catch,  regardless  of  the  length  of  the 
trip,  as  allowed  by  the  daily  catch  limit 
for  the  Angling  category  in  effect  on  that 
day.  Vessels  for  which  a  Charter/ 
Headboat  category  permit  has  been 
issued  under  §  630.4(a)(2)  may  possess 
large  medium  and  giant  Atlantic  bluefin 
tima  in  an  amount  not  to  exceed  a  single 
day's  catch,  regardless  of  the  length  of 
the  trip,  as  allowed  by  the  daily  catch 
limit  in  effect  on  that  day. 

(v)  At  any  time  when  fishing  in  the 
Gulf  of  Mexico,  operators  of  vessels  for 
which  Charter/Headboat  category 
permits  have  been  issued  under 
§  630.4(a)(2)  may  not  fish  for.  catch, 
retain  or  possess  bluefin  tuna  except 
that  large  medium  and  giant  bluefin 
tuna  taken  incidental  to  fishing  for  other 
species  may  be  retained  subject  to  the 
annual  vessel  limit  and  reporting 
requirement  for  non-commercial  take  of 
large  medium  or  giant  Atlantic  bluefin 
tuna  as  specified  In  paragraph  (a)(5)(ii) 
of  this  section. 

(b)  Atlantic  sharks — (1)  Applicability. 
Catch  limits  apply  to  a  p>erson  who 
fishes  in  the  EEZ  or  possesses  a  shark 
in  or  firom  the  EEZ  aboard  a  vessel — 

(i)  When  the  vessel  does  not  have  on 
board  a  permit  issued  under 
§  630.4(a)(4):  or 

(ii)  When  the  vessel  is  operating  as  a 
charter  vessel  or  headboat.  For  the 


purposes  of  this  paragraph  (b),  a  charter 
vessel  or  headboat  for  which  a  permit 
has  been  issued  under  §  630.4(a)(4)  is 
considered  to  be  operating  as  a  charter 
vessel  or  headboat  when  it  carries  a 
passenger  who  pays  a  fee  or  when  there 
are  more  than  three  persons  aboard, 
including  operator  and  crew. 

(2)  Catch  limits — (i)  Large  coastal 
species  and  pelagic  species,  combined — 
four  per  fishing  vessel  per  trip. 

(ii)  Small  coastal  species — ^nve  per 
person  per  day. 

(3)  Combination  of  catch  limits.  A 
pereon  to  whom  the  catch  limits  apply 
may  not  combine  a  catch  limit  specified 
in  paragraph  (b)(2)  of  this  section  with 

a  catch  or  possession  limit  applicable  to 
state  watera. 

(4)  Responsibility  for  catch  limits.  The 
operator  of  a  vessel  for  which  the  catch 
limits  apply  is  responsible  for  the  vessel 
trip  limit  applicable  to  large  coastal 
species  and  pelagic  species  combined, 
and  for  the  cumulative  catch  limit 
applicable  to  small  coastal  species  based 
on  the  number  of  persons  aboard. 


|63a30    Catch  and  I 

(a)  Atlantic  bluefin  tuna.  (1) 
Notwithstanding  other  provisions  of  this 
part,  an  angler  may  fish  for  Atlantic 
bluefin  tuna  under  a  tag  and  release 
program,  provided  the  angler  tags  all 
Atlantic  bluefin  tima  so  caught  with  tags 
issued  or  approved  by  NMFS  under  this 
section,  and  releases  and  returns  such 
fish  to  the  sea  inunediately  after  tagging 
and  with  a  minimum  of  injury.  If 
NMFS-issued  or  NMFS-approved  tags 
are  not  on  board  a  vessel,  all  anglera 
aboard  that  vessel  are  deemed  to  be 
ineligible  to  fish  under  the  provisions  of 
this  section. 

(2)  NMFS-issued  tags,  reporting  cards, 
and  detailed  instructions  for  their  use 
may  be  obtained  from  the  Cooperative 
Tagging  Center  (contact  Director, 
Southeast  Fisheries  Science  Center, 
NMFS).  Tags  obtained  from  sources 
other  than  NMFS  may  be  used  to  tag 
Atlantic  bluefin  tuna,  provided  the 
angler  has  registered  each  year  with  the 
Cooperative  Tagging  Center  and  the 
NMFS  program  manager  has  approved 
the  use  of  tags  from  that  source.  Anglers 
using  an  alternative  source  of  tags 
wanting  to  tag  bluefin  tima  can  contact 
the  Director,  Southeast  Fisheries 
Science  Center,  NMFS. 

(3)  Anglers  registering  for  the  Atlantic 
bluefin  tagging  program  are  required  to 
provide  their  name,  address,  phone 
number,  and.  if  applicable,  identify  the 
alternate  source  of  tags. 

(b)  Atlantic  yellowfin  and  bigeye  tuna. 
Persons  or  fishing  vessels  subject  to  the 
jurisdiction  of  the  United  States  must 
release,  in  a  marmer  to  promote 


survival,  any  yellowfin  tuna  or  bigeye 
tuna  less  than  the  miniiniiin  size 
specified  in  §  630.25(b)(1)  taken 
incidental  to  authorized  fishing  in  the 
regulatory  area. 

(c)  Atlantic  biUfishes.  (1)  Billfish 
harvested  by  gear  other  than  rod  and 
reel  shoreward  of  the  outer  boundary  of 
the  EEZ  must  be  released  in  a  manner 
that  will  ensure  maximum  probability  of 
survival. 

(2)  Billfish  caught  by  a  pelagic 
longline  shoreward  of  the  outer 
boundary  of  the  EEZ  must  be  released 
by  cutting  the  line  near  the  hook 
without  removing  the  fish  from  the 
water. 

(3)  A  billfish  under  the  minimum  size 
limit  specified  in  §  630.25(d),  caught 
shoreward  of  the  outer  boundary  of  the 
EEZ,  must  be  released  by  cutting  the 
line  near  the  hook  without  removing  the 
fish  frtim  the  water. 

(d)  Atlantic  Sharks.  A  shark  that  is 
harvested  in  the  EEZ  or  harvested  by  a 
vessel  for  which  a  p>ermit  has  been 
issued  under  §  630.4(a)(4)  that  is  not 
retained — 

(1)  Must  be  released  in  a  manner  that 
will  ensure  maximimi  probability  of 
siirvival. 

(2)  If  caught  by  hook  and  line,  must 
be  released  by  cutting  the  line  near  the 
hook  without  removing  the  fish  from  the 
water. 

f  630.31    Adjuatment  of  managament 


(a)  Annual  specifications.  (1)  NMFS 
will  annually  establish  or,  as  necessary, 
adjust  quota  specifications  for  the 
commercial  and  recreational  fisheries 
for  regulated  species,  other  than 
billfi^es,  by  publishing  one  or  more 
notifications  in  the  Federal  Register. 
Quota  specifications  may  include,  TAC, 
directed  and  incidental  harvest  levels, 
catch  limits,  and  allocations  to  gear 
categories,  time  periods,  and 
management  areas.  Specifications  for 
each  fishery  must  be  consistent  with  the 
provisions  of  this  section. 

(2)  Proposed  specifications  will  be 
filed  for  publication  with  the  Office  of 
the  Federal  Register  at  least  60  days 
prior  to  commencement  of  the 
applicable  fishing  season,  unless  NMFS 
determines,  for  good  cause,  that  a 
deviation  from  the  60-day  schedule 
must  occur.  Public  comment  will  be 
invited  and  appropriate  analyses  will  be 
available  to  the  public  diuing  the 
comment  period. 

(3)  Final  annual  quota  specifications 
will  be  published  in  the  Federal 
Register  and  will  be  effective  upon 
filing,  unless  a  later  time  is  specified. 

(4)  Final  annual  quota  specifications 
will  be  effective  imtil  the  effective  date 
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of  the  subsequent  fishing  year's 
specifications  as  published  in  the 
Federal  Register. 

(b)  Atlantic  bluefin  tuna.  See 

§§  630.20(a),  630.28(b),  and  630.2g(a). 

(c)  Atlantic  swordfish.  See  §630.280:). 

(d)  Atlantic  sharks.  See  §  630.28(d).  In 
addition  to  the  annual  specifications 
described  in  paragraph  (a)  of  this 
section,  and  in  accordance  with  the 
framework  regiilatory  adjustment 
procedures  specified  in  ihe  Fishery 
Management  Plan  for  Atlantic  Sharks, 
NMFS  may  establish  or  modify  for 
species  or  species  groups  in  the  shark 
fishery  the  following:  MSY,  TAC, 
quotas,  trip  limits,  catch  limits,  size 
limits,  the  fishing  year  or  fishing  season, 
the  species  of  sharks  managed  and  the 
specification  of  the  species  groups  to 
which  they  belong,  and  permitting  and 
reporting  requirements. 

S63a32    SpeciflcaHyauthortzad  activities. 

Upon  written  request,  NMFS  may 
authorize,  for  the  acquisition  of 
information  and  data  and  to  reduce 
waste,  activities  otherwise  prohibited  by 
the  regulations  in  this  part.  Such 
activities  may  include,  but  are  not 
limited  to,  scientific  research  for 
regulated  species  other  than  sharks, 
exempted  fishing  consistent  with  the 
provisions  of  50  CFR  600.745,  or 
programs  under  which  regulated  species 
retained  in  contravention  to  otherwise 
applicable  regulations  may  be  donated 
through  approved  foodbank  networks. 
Such  activities  must  be  authorized  in 
writing  and  will  be  subject  to  all 
conditions  specified  in  the  letter  of 
authorization  or  exempted  fishing 
permit. 

Subpart  C — Restrictions  on  imports 

S  630.40    Species  subject  to  documentation 
rsqulraments. 

Imports  into  the  United  States  and 
exports  or  re-exports  from  the  United 
States  of  all  bluefin  tima  or  bluefin  tuna 
products,  regardless  of  ocean  area  of 
catch,  are  subject  to  the  documentation 
requirements  of  this  subpart. 

(a)  Documentation  is  required  for 
bluefin  tuna  identified  by  the  following 
item  numbers  from  the  Harmonized 
Tariff  Schedule: 

(1)  Fresh  or  chilled  bluefin  tima, 
excluding  fillets  and  other  fish  meat, 
No.  0302.39.00.20. 

(2)  Frozen  bluefin  tuna,  excluding 
fillets.  No.  0303.49.00.20. 

(b)  In  addition,  bluefin  tuna  products 
in  other  forms  (e.g.,  chunks,  fillets, 
canned)  listed  under  any  other  item 
numbers  from  the  Harmonized  Tariff 
Schedule  are  subject  to  the 
documentation  requirements  of  this 


subpart,  except  that  fish  parts  other  than 
meat  (e.g..  heads,  eyes,  roe,  guts,  tails) 
may  be  allowed  entry  without  said 
statistical  docimientation. 

f  630.41    Documentation  requiramems. 

(a)  Bluefin  tuna  imports.  (1)  Imports 
of  all  bluefin  tuna  products  into  the 
United  States  must  be  accompanied  at 
the  time  of  entry  by  an  original 
completed  approved  BSD  with  the 
information  and  exporter's  certification 
specified  in  §  630.42(a)  (1)  through  (7). 
Such  information  must  be  validated  as 
specified  in  §  630.42(a)(8)  by  a 
responsible  government  official  of  the 
country  whose  flag  vessel  caught  the 
tuna  (regardless  of  where  the  fish  are 
first  landed),  unless  NMFS  has  waived 
validation  requirements  for  the  country 
pursuant  to  §  630.43. 

(2)  Bluefin  tuna  imported  into  the 
United  States  fit>m  a  country  requiring 
a  tag  on  all  such  tuna  available  for  sale 
must  be  accompanied  by  the 
appropriate  tag  issued  by  that  country, 
and  said  tag  must  remain  on  any  tuna 
until  it  reaches  its  final  import 
destination.  If  the  final  import 
destination  is  the  United  States,  the  tag 
must.remain  on  the  tuna  until  it  is  cut 
in  to  portions.  If  the  tuna  portions  are 
subsequently  packaged  for  domestic 
commercial  use  or  export,  the  tag 
number  and  the  issuing  country  must  be 
written  legibly  and  indelibly  on  the 
outside  of  the  package. 

(3)  Dealers  sellinghluefin  tuna  that 
was  previously  imported  into  the 
United  States  for  domestic  commercial 
use  must  provide  on  the  original  BSD 
that  accompanied  the  import  shipment 
the  correct  information  and  importer's 
certification  specified  in  §  630.52(a)(9). 
The  original  of  the  completed  BSD  must 
be  postmarked  and  mailed  by  said 
dealer  to  the  Regionetl  Director  within 
24  hours  of  the  time  the  tuna  was 
imported  into  the  United  States. 

(d)  Bluefin  tuna  exports.  (1)  Dealers 
exporting  bluefin  tuna  that  was 
harvested  by  U.S.  vessels  and  first 
landed  in  the  United  States  must 
complete  an  original  numbered  BSD 
issued  to  that  dealer  by  the  Regional 
Director.  Such  an  individually 
numbered  document  is  not  transferable 
or  reusable  and  may  be  used  only  once 
by  the  dealer  to  which  it  was  issued  to 
report  on  a  specific  export  shipment. 
IDealers  must  provide  on  the  BSD  the 
correct  information  and  exporter 
certification  specified  in  §  630.42(a)  (1) 
through  (7).  As  required  under  §  630.43, 
the  BSD  must  be  validated  as  specified 
in  §  630.42(a)(8)  by  an  official  of  the 
U.S.  Government  or,  if  authorized  by 
NMFS,  an  official  of  an  accredited 
institution.  A  list  of  such  officials  may 


be  obtained  by  contacting  the  Director, 
or  the  nearest  NMFS  Enforcement 
Office.  A  Ust  of  local  NMFS 
enforcement  offices  can  be  obtained  by 
contacting  the  Regional  Director. 
Dealere  requesting  Government 
validation  for  exports  should  notify 
NMFS  as  soon  as  possible  after  arrival 
of  the  vessel  to  avoid  delays  in 
inspection  and  validation  of  the  export 
shipment. 

(2)  Dealers  re-exporting  bluefin  tuna 
that  was  previously  imported  into  the 
United  States  must  provide  on  the 
original  BSD  that  accompanied  the 
import  shipment  the  conect  Information 
and  intermediate  importer's  certification 
specified  in  §  630.42(a)(9). 

(3)  Dealers  must  submit  the  original  of 
the  completed  BSD  to  accompany  the 
shipment  of  bluefin  tuna  to  its  export  or 
re-export  destination.  A  copy  of  the  BSD 
completed  as  specified  under  paragraph 
(b)(1)  or  (2)  of  this  section  must  be 
postmarked  and  mailed  by  said  dealer  to 
the  Regional  Director  within  24  hours  of 
the  time  the  tuna  was  exported  or  re- 
exported from  the  United  States. 

(c)  Recordkeeping.  IDealers  must 
retain  at  their  principal  place  of 
business  a  copy  of  each  BSD  required  to 
be  submitted  to  the  Regional  Director 
pursuant  to  this  section  for  a  period  of 
2  years  from  the  date  on  which  it  was 
submitted  to  the  Regional  Director. 

§  630.42    Contents  of  documentation. 

(a)  A  BSD,  to  be  deemed  complete, 
must: 

(1)  Have  a  document  number  assigned 
as  prescribed  by  the  country  issuing  the 
document. 

(2)  State  the  name  of  the  country 
issuing  the  document,  which  is  the 
country  whose  flag  vessel  harvested  the 
bluefin  tuna,  regardless  of  where  the 
tuna  is  first  landed. 

(3)  State  the  name  of  the  vessel  that 
caught  the  fish  and  the  vessel's 
registration  number,  if  applicable. 

(4)  State  the  name  of  the  owner  of  the 
trap  that  caught  the  fish,  if  applicable. 

(5)  State  the  point  of  export,  which  is 
the  city,  state  or  province,  and  country 
from  which  the  bluefin  tuna  is  first 
exported. 

(6)  State  the  following  specified 
information  about  the  shipment: 

(i)  The  product  type  (fresh  or  frozen) 
and  product  form  (round,  gilled  and 
gutted,  dressed,  fillet,  or  other). 

(ii)  The  method  of  fishing  used  to 
harvest  the  fish  (e.g.,  purse  seine,  trap, 
rod  and  reel). 

(iii)  The  ocean  area  bx>m  which  the 
fish  was  harvested  (western  Atlantic, 
eastern  Atlantic,  Mediterranean,  or 
Pacific). 
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(iv)  The  weight  of  each  fish  (in 
kilogranu  for  the  same  pnxluct  form 
previously  spfKdfied). 

(v)  The  identifying  tag  number,  if 
landed  by  vessels  from  countries  with 
tasgins  prosrams. 

(7)  State  tne  name  and  license  number 
of,  and  be  signed  and  dated  in  the 
exporter's  certification  block  by.  the 
exporter. 

(s)  If  applicable,  state  the  name  and 
title  of.  and  be  signed  and  dated  in  the 
validation  block  by,  a  responsible 
government  official  of  the  country 
whose  flag  vessel  caught  the  tuna 
(regardless  of  where  the  tuna  are  first 
landed)  or  by  an  official  of  an  institution 
accredited  by  said  government,  with 
official  government  or  accredited 
institution  seal  affixed,  thus  validating 
the  information  on  the  BSD. 

(9)  As  applicable,  state  the  name(s) 
and  addreiMCes).  including  the  name  of 
the  dty  and  state  or  province  of  import, 
and  the  name(s)  of  the  intermediate 
countryties)  or  the  name  of  the  country 
of  final  destination,  and  license 
numberts)  of,  and  be  signed  and  dated 
in  the  importer's  certification  block  by. 
each  Intermediate  and  the  final 
importer. 

(d)  An  approved  BSD  may  be  obtained 
from  the  Risgional  Director  to 
accompany  exports  of  bluefin  tuna  frt>m 
the  United  States.  Bluefin  tima  dealers 
in  countries  that  do  not  provide  an 
approved  BSD  to  exporters  may  obtain 
an  approved  BSD  from  the  Regional 
Director  to  accompany  exports  to  the 
United  States. 

(c)  Dealers  from  a  country  exporting 
bluefin  tuna  to  the  United  States  may 
use  the  approved  BSD  obtainable  bom 
the  Regional  Director  or  documents 
developed  by  the  country  of  export,  if 
that  country  submits  a  copy  to  the 
ICCAT  Executive  Secretariat  and  NMFS 
concurs  with  the  ICCAT  Secretariat's 
determination  that  the  document  meets 
the  information  requirements  of  the 
ICCAT  recommendation.  In  such  case. 
NMFS  shall  provide  a  list  of  countries 
for  which  BSDs  are  approved,  together 
with  examples  of  such  documents  to  the 
appropriate  official  of  the  U.S.  Customs 
Service.  Effective  upon  the  date 
indicated  in  such  notice  to  the  U.S. 
Customs  Service,  shipments  of  bluefin 
tuna  or  bluefin  tuna  products  offered  for 
importation  from  said  country(ie8)  may 
be  accompanied  by  either  that  country's 
approved  BSD  or  by  the  BSD  provided 
to  the  foreign  country  exporter  by  the 
Regional  Director. 

%  eJ(i.43    VaNdetton  repulrMiMnls. 

(a)  Imports.  The  approved  BSD 
accompanying  any  import  of  bluefin 
tuna,  regardless  of  whether  the  issuing 


country  is  a  member  of  ICCAT,  must  be 
validated  by  a  government  official  frtun 
the  issuing  country,  unless  NMFS 
waive*  this  requirament  for  that  country 
fblloviring  a  recommendation  to  do  so  by 
the  ICCAT  Secretariat.  NMFS  shall 
furnish  a  list  of  countries  for  which 
government  validation  requirements  are 
waived  to  the  appropriate  official  of  the 
U.S.  Customs  Service.  Such  list  shall 
indicate  the  drcumstanoes  of  exemption 
for  each  issuing  country  and  the  non- 
government inirtitutions,  if  any. 
accredited  to  validate  BSDt  for  that 
country. 

(b)  Exports.  The  approved  BSD 
accompanying  any  export  of  bluefin 
txma  frxnn  the  United  States  must  be 
validated  by  a  U.S.  Government  official, 
except  pursuant  to  a  waiver,  if  any. 
specified  on  the  form  and 
accompanying  instructions,  or  in  a  letter 
to  permitted  dealers  trom  the  Regional 
Director.  Any  waiver  of  government 
validation  shall  be  consistent  with 
ICCAT  recommendations  concerning 
validation  of  BSDs.  If  authorized,  such 
waiver  of  government  validation  may 
include: 

(1)  Exemptions  from  government 
validation  for  fish  with  individual  tags 
affixed  pursuant  to  $  300.26  of  this 
chapter  or  §  630.24;  or 

(2)  Validation  by  non-government 
officials  authorized  to  do  so  by  the 
Regional  Director  imder  paragraph  (c)  of 
this  section. 

(c)  Authorization  for  non-govenunent 
validation.  Institutions  or  associations 
seeking  authorization  to  validate  BSDs 
accompanying  exports  from  the  United 
States,  must  apply  in  writing  to  the 
Regional  Director.  A  letter  of  application 
must  indicate  the  procedures  to  be  used 
for  verification  of  information  to  be 
validated,  must  list  the  names, 
addresses,  and  telephone/fax  numbers 
of  individuals  to  perform  validation, 
and  must  provide  an  example  of  the 
stamp  or  seal  to  be  applied  to  the  BSD. 
Upon  finding  the  institution  or 
association  capable  of  verifying  the 
information  required  on  the  BSD,  the 
Regional  Director  will  issue,  within  30 
days,  a  letter  specifying  the  duration  of 
effectiveness  and  conditions  of 
authority  to  validate  BSDs 
accompanying  exports  from  the  United 
States.  The  effectiveness  of  such 
authorization  will  be  delayed  as 
necessary  for  NMFS  to  notify  the  ICCAT 
Secretariat  of  non-government 
institutions  and  associations  authorized 
to  validate  BSDs. 

f63a44    Porta  Of  anlry. 

NMFS  shall  monitor  the  importation 
of  bluefin  tima  into  the  United  States.  If 
it  is  determined  that  the  diversity  of 


handling  practioet  at  certain  ports  at 
which  bluefin  tuna  is  being  imported 
into  the  United  States  allows  for 
drcumvendtra  of  the  BSD  requirement. 
NMFS  may  designate,  after  consultation 
with  the  U.S.  Customs  Service,  those 

Sorts  at  which  Pacific  or  Atlantic 
luefin  tuna  may  be  imported  into  the 
United  States.  NMFS  shall  announce  in 
the  Federal  Register  the  names  of  ports 
so  designated  and  the  efiective  dates  of 
entry  restrictions. 

§  630.46   OVMf  Import  PsetrtettonSi 

(a)  Determinations.  If  it  is  determined 
that  species  of  fish  subject  to  regulation 
or  under  investigation  by  ICCAT.  as  the 
case  may  be.  are  ineligible  for  entry  into 
the  United  States  under  16  U.S.C 
971d(c)(4)  or  971d(c)(S).  the  Assistant 
Administrator,  with  the  approval  of  the 
Secretary  and  the  concurrence  of  the 
Secretary  of  State,  will  publish  a  finding 
to  that  effect  in  the  Federal  Register. 
Effective  upon  the  date  of  publication  of 
such  finding  in  the  Federal  Register, 
every  shipment  of  fish  in  any  form  of 
the  species  found  to  be  ineligible  will  be 
denied  entry,  unless  it  is  established  by 
satisfactory  proof  pursuant  to  paragraph 
(f)  of  this  section  that  a  particular 
shipment  of  such  fish  is  not  ineligible 
for  entry,  provided  that  entry  will  not  be 
denied  and  no  such  proof  will  be 
required  for  any  such  shipment  that,  on 
the  date  of  such  publication,  was  in 
transit  to  the  United  States  on  board  a 
vessel  operating  as  a  common  carrier. 

(b)  Proof  of  admissibility.  (1)  For  the 
purposes  of  paragraph  (d)  of  this  section 
and  section  6(c)  of  the  ATCA.  a 
shipment  of  fish  in  any  form  of  the 
species  luider  regulation  or  under 
investigation  by  ICCAT  offered  for 
entry,  directiy  or  indirectly,  from  a 
country  named  in  a  finding  published 
under  paragraph  (a)  of  this  section  is 
eligible  for  entry,  if  the  shipment  is 
accompanied  by  a  certificate  of 
eligibility,  obtained  fix>m  the  Regional 
Director  and  completed  and  attached  to 
the  invoice,  certifying  as  may  be 
appropriate,  that  the  fish  in  the 
shipment: 

(i)  Are  not  of  the  species  specified  in 
the  published  finding: 

(ii)  Are  of  the  species  named  in  the 
published  finding,  but  were  not  taken  in 
the  regulatory  area;  or 

(iii)  Are  ofthe  species  named  in  the 
published  finding,  but  are  products  of 
an  American  fishery  lawfully  taken  in 
conformity  with  applicable  conservation 
laws  and  regulations  and  landed  in  the 
country  named  in  the  published  finding 
solely  for  transshipment. 

(2)  If  the  fish  are  offered  for  entry 
imder  paragraphs  (b)(1)  (i)  or  (ii)  of  this 
section,  the  certificate  must  be  executed 
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by  a  duly  authorized  official  of  the 
country  named  in  the  published  finding 
and  the  certificate  must  be 
authenticated,  on  a  form  obtained  from 
the  Regional  Director,  with  respect  to 
the  signature  and  official  position  of  the 
person  executing  the  same  by  a  consular 
officer  or  consular  agent  of  the  United 
States.  Such  certificate  of  authentication 
shall  be  attached  to  the  Certificate  of 
Eligibility. 

(3)  If  the  fish  are  offered  for  entry 
under  paragraph  (b)(l)(iii)  of  this 
section,  the  certificate  must  be  executed 
by  a  consular  officer  or  consular  agent 
of  the  United  States  and  be 
accompanied  by  the  declaration(s) 
required  by  19  CFR  10.79.  The 
"Dieclaration  of  Master  and  Two 
Members  of  Crew  on  Entry  of  Products 
of  American  Fisheries"  required  by  19 
CFR  10.7  must  contain  a  further 
statement  as  follows:  "We  further 
declare  that  the  said  fish  were  caught  by 
us  in  full  compliance  with  part  630,  tiUe 
SO,  Code  of  Federal  Regulations,  and 
such  other  conservation  laws  and 
regulations  as  were  applicable  at  the 
time  the  fishing  operation  was  in 
proeress." 

(c)  Removal  of  import  restrictions. 
Upon  a  determination  by  the  Assistant 
Administrator  that  the  conditions  no 
longer  exist  that  warranted  the 
imposition  of  import  restrictions  in  the 
finding  published  pursuant  to  paragraph 
(a)  of  this  section,  the  Assistant 
Administrator,  with  the  approval  of  the 
Secretary  and  the  concurrence  of  the 
Secretary  of  State,  will  publish  a  finding 
to  such  effect  in  the  Federal  Register. 
Effective  upon  the  date  of  publication  of 
such  finding,  the  prior  existing  import 
restrictions  against  the  country 
designated  therein  will  terminate, 
provided  that  for  one  year  from  such 
date  of  publication,  every  shipment  of 
fish  in  any  form  that  was  subject  to  the 
finding  published  pursuant  to  paragraph 
(a)  of  this  section  will  continue  to  be 
denied  entry,  unless  the  shipment  is 
accompanied  by  a  certification  executed 
by  an  authorized  official  of  the  country 
of  export  and  authenticated  by  a 
consular  officer  or  consular  agent  of  the 
United  States,  certifying  that  no  portion 
of  the  shipment  is  comprised  of  fish 
taken  prior  to  or  during  the  import 
restriction. 

Subpart  D — International  Port 
Inspection 

S  630.50    Basis  and  purpose. 

The  regulations  in  this  subpart  have 
been  adopted  by  the  United  States  to 
implement  the  ICCAT  port  inspection 
scheme,  to  assist  in  the  enforcement  of 
ICCAT's  recommendations.  The  text  of 


the  ICCAT  port  inspection  scheme  may 
be  obtained  &t>m  the  Director. 

$630.51    Authortzsd  officer. 

For  the  purposes  of  this  subpart,  an 
authorized  officer  is  a  i>erson  appointed 
by  an  ICCAT  contracting  party  that  has 
accepted  the  port  inspection  scheme  to 
serve  as  an  authorized  inspector  for 
ICCAT,  and  who  possesses  an 
identification  card  so  stating.  A  list  of 
such  contracting  parties  may  be 
obtained  from  the  Director. 

§63a52    Vessels  subject  to  Inspection. 

(a)  All  U.S.  fishing  vessels,  or  vessels 
canying  regulated  species,  and  their 
catdi,  gear,  and  records  are  subject  to 
inspection  under  this  subpart  by  an 
authorized  officer  when  landing  or 
transshipping  regulated  species  or  when 
making  a  port  call  at  a  port  of  any 
ICCAT  contracting  party  that  has 
accepted  the  port  inspection  scheme. 

(b)  All  tima  vessels,  or  vessels 
carrying  tima,  that  are  registered  by  any 
of  the  ICCAT  contracting  parties  that 
have  accepted  the  port  inspection 
scheme,  and  their  catch,  gear  and 
records  are  subject  to  inspection  under 
this  subpart  when  landing  or 
transshipping  tuna  or  when  making  a 
port  call  in  the  United  States. 

(c)  A  vessel  entering  a  port  because  of 
force  majeure  shall  be  exempt  from 
inspection  by  an  authorized  officer  of 
any  of  the  ICCAT  contracting  parties 
that  have  accepted  the  port  inspection 
scheme. 

§630.53    Reports. 

(a)  Inspections  must  be  reported  on  a 
standardized  ICCAT  form  and  signed  by 
the  authorized  officer.  The  master  is 
entitled  to  add  or  have  added  to  the 
report  any  observation  that  the  master 
thinks  suitable.  If  the  master  adds 
information  to  the  report,  he/she  also 
must  sign  the  report.  The  authorized 
officer  will  note  in  the  vessel's  log  that 
the  inspection  has  been  made.  A  copy 
of  the  report  will  be  given  to  the  vessel 
master  and  a  copy  sent  to  the  authorized 
officer's  national  authority. 

(b)  The  master  must  allow  the 
authorized  officer  to  examine  any 
portion  of  the  catch  and  gear  and 
provide  any  relevant  documents  as  the 
authorized  officer  deems  necessary  to 
verify  compliance  with  the  regulations 
in  this  part. 

Subpart  E — Enforcement 

§630.70    Prohibitions. 

In  addition  to  the  general  prohibitions 
specified  in  §  600.725  of  this  chapter — 

(a)  It  is  unliawful  for  any  person  or 
vessel  subject  to  the  jurisdiction  of  the 
United  States  to  do  any  of  the  foUovnng: 


(1)  Land,  transship,  ship,  transport, 
purchase,  sell,  offer  for  sale,  import, 
export,  or  have  in  custody,  possession, 
or  control: 

(i)  Any  fish  that  the  person  knows,  or 
should  have  known,  was  taken, 
retained,  possessed,  or  landed  contrary 
to  this  part,  without  regard  to  the 
citizenship  of  the  person  or  registry  of 
the  fishing  vessel  that  harvested  the 
fish. 

(ii)  Any  regulated  species  that  was 
harvested,  retained,  or  possessed  in  a 
manner  contrary  to  the  regiilations  of 
another  country. 

(2)  Import  from  any  country  any 
regulated  species  in  any  form  subject  to 
regulation  under  a  recommendation  of 
ICCAT.  or  any  fish  in  any  form  not 
imder  regulation  but  under  investigation 
by  ICCAT,  during  the  period  such  fish 
have  been  denied  entry  under  this  part. 

(3)  Interfere  with,  delay,  or  prevent  by 
any  means,  the  apprehension  of  another 
person,  knowing  that  such  person  has 
committed  any  act  prohibited  by  this 
part. 

(4)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act  or  the 
ATCA. 

(5)  Falsify  information  required  on  an 
application  for  a  permit  submitted 
under  §  630.4. 

(6)  Fish  for,  catch,  possess,  retain,  or 
land  Atlantic  tunas,  swordfish,  or  shark 
without  a  valid  permit  required  under 
§  630.4(a)  and  carried  on  board  the 
vessel,  unless  specifically  exempted. 

(7)  Engage  in  fishing  with  a  vessel 
issued  a  permit  under  §  630.4(a)(1), 
unless  the  vessel  travels  to  and  from  the 
area  where  it  will  be  fishing  under  its 
own  power  and  the  person  operating 
that  vessel  brings  any  Atlantic  bluefin 
tuna  under  control  (secured  to  the 
catching  vessel  or  on  board)  with  no 
assistance  from  other  vessels,  except  in 
circumstances  where  the  safety  of  the 
vessel  or  its  crew  is  jeopardized  or  due 
to  other  circumstances  beyond  the 
control  of  the  operator. 

(8)  Fish  for.  catch,  possess,  or  retain 
any  Atiantic  bluefin  tuna  less  than  the 
large  medium  size  class  from  a  vessel 
other  than  one  issued  a  permit  for  the 
Angling,  General,  or  Charter/Headboat 
categories  under  §  630.4(a)(2)(i),  or  a 
permit  for  the  Purse  Seine  category 
under  §  630.4(a)(2)(i)  as  authorized 
under  §  630.26(a)(2). 

(9)  Fish  for  or  catch  any  AUantic  tuna 
with  gear  that  is  not  authorized  under 

§  630.4(a)(l)(ii)  or  §  630.21(b),  or  to 
retain  or  land  Atlantic  timas  taken  with 
unauthorized  gear. 
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(10)  Possess  any  Atlantic  tuna  aboard 
a  vessel  subject  to  the  jurisdiction  of  the 
United  States  that  has  gear  on  board  that 
is  not  authorized  under  §630.4(a)(l)(ii) 
or  §  630.21(b),  unless  authorized  under 
§630.31. 

(11)  Sell,  offer  for  sale,  or  transfer  any 
Atlantic  bluefin  tuna  to  any  person  or 
vessel  other  than  to  a  person  or  vessel 
with  a  dealer  permit  issued  under 

S  630.4(a)(2). 

(12)  Purchase,  receive,  or  transfer 
Atlantic  bluefin  tuna  from  any  person  or 
vessel  without  a  valid  dealer  permit 
issued  under  §  630.4(a)(2). 

(13)  Purchase,  receive,  or  transfer  any 
Atlantic  bluefin  tuna  at  sea  from  a 
person  or  vessel  engaged  in  fishing  for 
such  tuna  without  a  valid  dealer  fMrmit 
for  buy-boat  operations  issued  under 
§630.4(a)(2)(iii).  unless  between  purse 
seine  vessels  for  which  permits  have 
been  issued  under  §  630.4(a)(2)  as 
authorized  under  ^  630.22(e). 

(14)  Sell,  offer  for  sale,  or  transfer  for 
commercial  purposes  any  Atlantic  tunas 
landed  by  owners  or  operators  of  a 
vesael  for  which  a  permit  has  not  been 
issued  under  §  630.4(a)(2)  or  to  any 
person  or  vessel  without  a  valid  Atlantic 
Tunas  dealer  permit  issued  under 

S  630.4(b). 

(15)  Purchase,  receive,  or  transfer  for 
commercial  purposes  any  Atlantic  tunas 
landed  by  owners  or  operators  of  vessels 
for  which  a  permit  has  not  been  issued 
under  §  630.4(a)(2).  or  purchase,  receive, 
or  transfer  for  commercial  purposes  any 
Atlantic  tunas  without  a  valid  Atlantic 
Tunas  dealer  permit  issued  under 

§  630.4(b). 

(16)  Fish  for.  catch,  possess,  retain,  or 
land  Atlantic  swordfish  without  a  valid 
permit  on  board  a  vessel  when  such 
permit  is  required  under  §  630.4(a)(3). 

(17)  Purchase,  sell,  barter,  or  trade  or 
attempt  to  purchase,  sell,  barter,  or  trade 
a  swordfish  taken  by  a  vessel  for  which 
a  permit  has  not  been  issued  under 

§ 630.4(a)(3)  and  as  specified  in 
§  630.23(b)(3). 

(18)  Sell,  barter,  or  trade  or  attempt  to 
sell,  barter,  or  trade  a  swordfish  to  a 
dealer  who  does  not  have  an  annual 
swordfish  dealer  permit  issued  under 

S  630.4(b). 

(19)  As  a  dealer,  purchase,  barter,  or 
trade  or  attempt  to  purchase,  barter,  or 
trade  a  swordfish  without  a  dealer 
permit  issued  under  §  630.4(b)  and  as 
specified  in  §  630.23(b)(3). 

(20)  Purchase,  trade,  or  barter,  or 
attempt  to  purchase,  trade,  or  barter,  a 
shark  from  the  management  unit 
without  an  Atlantic  sharks  dealer  permit 
issued  under  %  630.4(b). 

(21)  Fail  to  display  a  p>ermit,  as 
required  by  §  630.4(g). 


(22)  Falsify  or  fail  to  provide 
information  required  to  be  maintained, 
submitted,  or  reported,  as  specified  in 
this  part. 

(23)  Refuse  to  provide  information 
requested  by  NMFS  peraoimel  or 
anyone  collecting  information  for 
NMFS,  under  an  agreement  or  contract, 
relating  to  the  scientific  monitoring  or 
management  of  tuna. 

(24)  Assault,  impede,  oppose, 
intimidate,  or  interfere  with,  by  any 
means.  NMFS  personnel  or  anyone 
collecting  information  for  NMFS.  under 
an  agreement  or  contract,  relating  to  the 
scientific  monitoring  or  management  of 
tuna. 

(25)  Fail  to  make  a  shark  available  for 
inspection  or  provide  data  on  catch  and 
effort,  as  required  by  §  630.5(e). 

(26)  For  a  dealer  or  any  person  in 
charge  of  any  fishing  vessel  subject  to 
the  jurisdiction  of  the  United  States  to 
obstruct  or  to  refuse  to  allow  any 
authorized  officer  to  enter  the  dealer's 
premises  or  to  board  the  fishing  vessel 
to  search  or  inspect  its  catch, 
equipment,  books,  documents,  records, 
or  other  articles,  or  to  question  the 
persons  in  the  dealer's  premises  or 
aboard  the  fishing  vessel  under  the 
provisions  of  this  part. 

(27)  Refuae  to  allow  an  authorized 
officer  to  make  inspections  for  the 
purpose  of  checking  any  records  relating 
to  the  catching,  harvesting,  landing, 
purchase,  or  sale  of  any  Atlantic  tima 
required  by  this  part. 

(28)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  catching,  harvesting, 
landing,  purchase,  sale,  or  transfer  of 
any  Atlantic  tuna. 

(29)  Refuse  to  permit  access  of  NMFS 
personnel  to  inspect  any  records 
relating  to.  or  area  of  custody  of,  any 
Atlantic  tuna. 

(30)  Falsify  or  fail  to  display  and 
maintain  vessel  markings,  as  specified 
in  §630.6. 

(31)  Fail  to  embark  an  observer  on  a 
trip  when  selected,  as  specified  in 
§630.7. 

(32)  Falsify  or  fail  to  provide 
requested  information  regarding  a 
vessel's  trip,  pursuant  to  any  selection 
letter  issued  under  §  630.7(a)(2)  or  as 
specified  in  §  630.7(b)(2). 

(33)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with  a 
NMFS-approved  observer  aboard  a 
vessel. 

(34)  Interfere  with  or  bar  by 
command,  impediment,  threat, 
coercion,  or  refusal  of  reasonable 
assistance,  an  at-sea  observer 
conducting  his  or  her  duties  aboard  a 
vessel. 


(35)  Fail  to  provide  an  observer  with 
the  required  food,  accommodations, 
access,  and  assistance,  as  specified  in 
§  630.7(c). 

(36)  Fish  for,  catch,  possess,  or  land 
Atlantic  bluefin  tuna  after  fishing  has 
been  closed  or  before  fishing  has 
commenced  under  §  630.20(a).  except 
under  the  provisions  of  §  630.30. 

(37)  Use  or  possess  handline  or 
harpoon  flotation  gear  that  is  not 
marked  in  accordance  with  §  630.21(a), 
or  that  is  marked  with  the  Atlantic 
bluefin  tuna  permit  number  of  another 
vesael. 

(38)  Fish  for  Atlantic  swordfish  or 
sharks  with  a  drift  gillnet  that  is  2.5  km 
or  more  in  length  or  possess  a  swordfish 
on  board  a  vessel  possessing  such  drift 
gillnet.  as  specified  in  §  630.21(c). 

(39)  Possess  or  retain  a  billfish  by  a 
vessel  with  a  pelagic  longline  or  drift 
gillnet  on  board  or  harvested  by  gear 
other  than  rod  and  reel,  as  specified  in 
§  630.21(d). 

(40)  Fish  for  or  catch  Atlantic  bluefin 
tuna  in  a  directed  fishery  with  nets 
other  than  those  specified  in  §  630.22. 

(41)  Begin  fishing  for  or  offloading 
from  any  purse  seine  vessel  to  which  a 
permit  has  been  issued  under 

§  630.4(a)(2)  any  Atlantic  tima  without 
first  requesting  an  inspection  of  the 
vessel  in  accordance  with  §  630.22(b). 

(42)  Fish  for,  catch,  possess,  or  land 
Atlantic  bluefin  tuna  in  excess  of  any 
allocation  obtained  under  §  630.22(c). 

(43)  Fish  for  or  catch  Atlantic  bluefin 
tuna  in  a  directed  fishery  with  purse 
seine  nets  without  an  allocation 
obtained  under  §  630.22(c). 

(44)  Fish  for  or  catch  Atlantic  tunas  in 
a  directed  fishery  with  purse  seine  nets 
if  without  any  remaining  bluefin  tuna 
allocation  obtained  under  §  630.22(c). 

(45)  For  any  vessel  other  than  a  vessel 
holding  a  purse  seine  permit  issued 
under  §  630.4(a)(2).  to  approach  to 
within  100  yd  (91.5  m)  of  the  cork  line 
of  any  purse  seine  net  used  by  any 
vessel  fishing  for  Atlantic  tunas,  or  for 
any  such  purse  seine  vessel  to  approach 
to  within  100  yd  (91.5  m)  of  any  vessel, 
other  than  a  purse  seine  vessel,  actively 
fishing  for  Atlantic  tunas. 

(46)  Sell,  offer  for  sale,  purchase, 
receive  for  a  commercial  purpose,  trade, 
or  barter,  or  if  a  seafood  dealer  or 
processor  for  which  a  pwrmit  is  required 
under  §  630.4(b).  retain  or  possess,  any 
Atlantic  bluefin  tuna  other  than  a  large 
medium  or  giant,  except  with 
documentation  as  specified  in 

S  630.23(c)(2). 

(47)  Transfer  a  swordfish  at  sea  from 
or  to  a  fishing  vessel,  as  specified  in 

§  630.23(a). 

(48)  Sell,  purchase,  trade,  or  barter,  or 
attempt  to  sell,  purchase,  trade,  or  barter 
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a  swordfish  harvested  in  the 
recreational  fishery,  as  specified  in 
S  630.23(c)(1). 

(49)  Purchase,  barter,  trade,  sell,  or 
offer  for  sale  a  billfish  harvested  from  its 
management  unit,  as  specified  in 

§  630.23(c)(3). 

(50)  As  a  dealer  or  seafood  processor, 
possess  a  billfish  or  related  species 
without  the  documentation  specified  in 
§630.23(c)(3)(ii),  or  with  incomplete  or 
felsified  documentation. 

(51)  Sell,  trade,  or  barter  or  attempt  to 
sell,  trade,  or  barter  a  shark  frt>m  the 
management  unit,  except  as  an  owner  or 
operator  of  a  vessel  with  a  permit,  as 
specified  in  §  630.23(c)(1). 

(52)  Purchase,  trade,  or  barter,  or 
attempt  to  purchase,  trade  or  barter, 
shark  meat  or  fins  from  the  management 
unit  from  an  owner  or  operator  of  a 
vessel  that  does  not  possess  a  vessel 
permit,  as  specified  in  §  630.23(c)(1);  or 
sell,  trade,  or  barter,  or  attempt  to  sell, 
trade,  or  barter,  a  shark  from  the 
management  unit,  except  to  a  dealer 
issued  a  permit  under  §  630.4(b)  as 
specified  in  §  630.23(c)(1). 

(53)  Sell,  purchase,  trade,  or  barter,  or 
attempt  to  sell,  purchase,  trade,  or 
barter,  shark  fins  that  are 
disproportionate  to  the  weight  of 
carcasses  landed,  as  specified  in 
§630.23(c)(4)(i). 

(54)  Reuse  any  tail  tag  previously 
affixed  to  an  Atlantic  bluefin  tuna  under 
§  630.24  or  reuse  any  tail  tag  number 
previously  written  on  a  shipping 
package  or  container  as  prescribed  by 
that  section. 

(55)  Remove  any  tag  affixed  to  an 
AUantic  bluefin  tuna  under 

§  630.24(c)(1)  or  §  630.42(a)(6)(v),  before 
removal  is  allowed  under  §  630.24(d),  or 
fail  to  write  the  tag  niunber  on  the 
shipping  package  or  container  as 
prescribed  by  that  section. 

(56)  Fail  to  inspect  any  vessel's  permit 
or  fail  to  affix  inmiediately  to  any  large 
medium  or  giant  Atlantic  bluefin  tuna, 
between  the  fifth  dorsal  finlet  and  the 
keel,  an  individually  numbered  tail  tag 
when  the  tuna  has  been  received  for  a 
commercial  purpose  or  purchased  by 
that  dealer  from  any  person  or  vessel 
having  caught  such  tuna. 

(57)  Fish  for,  catch,  land,  retain,  or 
possess  Atlantic  yellowfin  or  bigeye 
tuna  below  the  minimum  size  specified 
in  §  630.25(b). 

(58)  Land  a  swordfish  smaller  than 
the  minimum  size  specified  in 

§  630.25(c). 

(59)  Possess  a  billfish  less  than  the 
minimum  size  limit  specified  in 

§  630.25(d). 

(60)  Fail  to  release  a  billfish  in  the 
manner  specified  in  §  630.30(c). 


(61)  Possess  a  billfish  with  its  head, 
fins,  or  bill  removed  shoreward  of  the 
outer  boundary  of  the  EEZ  or  through 
landing,  as  specified  in  §  630.25(b)(4). 

(62)  Retain  or  land  Atlantic  bluefin 
tuna  in  excess  of  the  incidental  catch 
provisions  under  §  630.26(a). 

(63)  Fish  for,  catch,  retain  or  possess, 
Atlantic  bluefin  tuna  with  longline  gear, 
or  while  having  longline  gear  on  board, 
if  the  vessel  is  permitted  in  any  category 
other  than  the  Longline  category  under 
§630.4(a)(2)(i). 

(64)  Fail  to  release  immediately  with 
a  minimum  of  injury  any  Atlantic 
bluefin  tima,  yellowfin  tima,  or  bigeye 
tuna  that  will  not  be  retained. 

(65)  Fish  for,  catch,  retain,  possess  or 
land  Atlantic  bluefin  tuna  with  longline 
gear  except  as  provided  in 

§  630.26(a)(1). 

(66)  Possess  or  land  a  swordfish  in 
other  than  whole  or  dressed  form,  as 
specified  in  §  630.23(b)(3). 

(67)  Land  or  possess  on  any  trip 
Atlantic  swordfish  or  sharks  in  excess 
the  vessel  trip  limits  specified  in 
§630.27  (a)  and  (b), 

(68)  Remove  the  fins  bom  a  shark  and 
discard  the  remainder,  as  specified  in 

§  630.27(b)(2). 

(69)  Possess  shark  fins,  carcasses,  or 
parts,  on  board  or  offload  shark  fins 
from  a  fishing  vessel,  except  as  specified 
in  §  630.27(b),  or  possess  shark 
carcasses  or  parts  on  board,  or  offload 
shark  fins,  carcasses,  or  parts,  from  a 
vessel,  except  as  specified  in 
§630.27(b)(2)(ii). 

(70)  Fail  to  release  a  shark  in  the 
manner  specified  in  §  630.30(d). 

(71)  Fish  for,  catch,  possess  or  retain 
Atlantic  bluefin  tuna  in  excess  of  the 
quotas  specified  in  §  630.28(a),  except 
that  fish  may  be  caught  and  released 
under  the  provisions  of  §  630.30. 

(72)  Fish  for  or  catch  school,  large 
school,  or  small  medium  Atlantic 
bluefin  tima  with  gear  other  than  hook 
and  line  that  is  held  by  hand  or  rod  and 
reel  made  for  this  purpose,  or  to  possess 
such  fish  taken  with  unauthorized  gear. 

(73)  Sell,  trade,  or  barter  or  attempt  to 
sell,  trade,  or  barter  a  shark  harvested  in 
the  EEZ,  except  as  an  owner  or  operator 
of  a  vessel  with  a  permit,  as  specified  in 
§  630.23(c)(1). 

(74)  During  a  closure  of  the  drift 
gillnet  or  longline  and  harpoon  fishery 
under  §630.28(e)(2)(i),  aboard  a  vessel 
using  or  having  on  board  the  specified 
gear,  fish  for  swordfish,  or  possess  or 
land  swordfish  in  excess  of  the  bycatch 
limits,  as  specified  in  §  630.26(b)(1). 

(75)  Aboard  a  vessel  using  or  having 
on  board  gear  other  than  drift  gillnet, 
longline,  or  harpoon,  fish  for  swordfish, 
or  possess  or  land  swordfish  in  excess 


of  the  bycatch  limit,  as  specified  in 
§  630.26(b)(2). 

(76)  During  a  closure  of  the  bycatch 
fishery  under  §  630.28(e)(2)(ii).  fish  for, 
possess,  or  land  swordfish,  as  specified 
in  §  630.28(e)(3). 

(77)  During  a  closure  for  a  shark 
species  group,  as  specified  in 

§  630.28(e)(3)— 

(i)  Retain  sharks  of  that  species  group 
in  excess  of  the  vessel  trip  limit,  as 
specified  in  §630.28(e)(3)(ii)(A). 

(ii)  Sell,  purchase,  trade,  barter,  or 
attempt  to  sell,  purchase,  trade,  or  barter 
a  shark  carcass  or  fin  of  the  closed 
species  group,  as  specified  in 
§630.28(e)(3)(ii)(B). 

(78)  Fish  for,  catch,  or  possess  or 
retain  Atlantic  bluefin  tuna  in  excess  of 
the  catch  limits  specified  in  §  630.29(a), 
or  to  possess  or  retain  large  medium  or 
giant  Atlantic  bluefin  tiuia  on 
designated  restricted  fishing  days, 
except  that  fish  may  be  caught  and 
released  under  the  provisions  of 
§630.30. 

(79)  Sell,  offer  for  sale,  or  transfer  to 
any  person  for  a  commercial  purpose 
any  large  medium  or  giant  Atlantic 
bluefin  tuna  caught  with  rod  and  reel 
gear  under  §  630.29(a)  (4)  or  (5). 

(80)  Fish  for.  catch,  possess,  or  retain 
Atlantic  bluefin  tima  from  the  Gulf  of 
Mexico  except  as  specified  under 
§630,26(a)(l)(i)  for  incidental  take  by 
longUnes,  or  if  taken  incidental  to 
recreational  fishing  for  other  species 
and  retained  in  accordance  with 

§  630.29(a)(4)(v)  or  §  630.29(a)(5)(v). 

(81)  Retain  yoimg  school  Atlantic 
bluefin  tuna  for  any  piupose. 

(82)  Fail  to  cease  fishing  and  return  to 
port  once  the  catch  limit  for  large 
medium  and  giant  bluefin  tuna  is 
retained  or  possessed  on  board  vessels 
for  which  a  General,  Angling,  or 
Charter/Headboat  category  permit  has 
been  issued  under  §  630.4(a)(2). 

(83)  Exceed  the  catch  limits  for 
sharks,  as  specified  in  §  630.29(b)(1) 
through  (3). 

(84)  Operate  a  vessel  with  a  shark  on 
board  in  excess  of  the  catch  limits,  as 
specified  in  §  630.29(b)(4). 

(85)  Retain  any  Atlantic  bluefin  tuna 
caught  under  the  tag  and  release 
program  allowed  under  §  630.30. 

(86)  Fish  for,  catch,  possess  or  retain 
Atlantic  bluefin  tuna  with  a  gear  type  or 
in  a  manner  other  than  specified  in 

§§  630.4(a),  630.28(a).  630.26(a). 
630.29(a),  and  630.22,  or  other  than 
authorized  under  an  experimental 
fishing  exemption  issued  pursuant  to 
the  requirements  of  §  630.32. 

(87)  Violate  any  conditions  specified 
by  the  Director  in  any  exemption  issued 
under  §  630.32. 
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(88)  Import  or  attempt  to  import  any 
bluefin  tuna  into  the  United  States 
without  an  accompanying  original  form 
of  an  approved  BSD  correctly  completed 
with  the  appropriate  certification  and 
government  validation. 

(89)  Import  any  bluefin  tuna  into  the 
United  States  from  a  country  that 
requires  all  such  tuna  to  be  tagged, 
without  said  tag  accompanying  the 
bluefin  tuna. 

(90)  Remove  a  tag  from  any  bluefin 
tuna  imported  into  the  United  States 
accompanied  by  a  tag,  prior  to  its  being 
cut  into  portions  for  a  destination  in  the 
United  States  or  for  export. 

(91)  Fail  to  write  legibly  and  indelibly 
the  tag  number  and  the  issuing  country 
on  the  outside  of  any  package 
containing  a  pari  or  parts  of  a  bluefin 
tuna  that  was  imported  into  the  United 
States  accompanied  by  said  tag. 

(92)  Write  false  information  on  or 
modify  any  information  previously 
written  on  any  BSD  required  by  this  part 
or  to  validate  such  document,  if  not 
authorized  to  do  so  by  the  Regional 
Director. 

(93)  Reuse,  or  transfer  to  another 
dealer,  any  numbered  BSD  issued  to  a 
dealer  under  this  part. 

(94)  Fail  to  provide  in  a  timely 
manner  any  originals  or  copies  of  BSDs 
required  to  be  submitted  to  the  Regional 
Director  pursuant  to  §630.41. 


(95)  Fail  to  maintain  copies  of 
completed  BSDs  as  raquind  under 
§630.41. 

(96)  Export  or  re-export  from  the 
United  States  amy  bluefin  tuna  without 
an  accompanying  original  approved 
BSD  correctly  completed  with  the 
appropriate  certification  and,  if 
applicable,  vaUdated  by  a  designated 
official  of  the  U.S.  Government  or  an 
official  of  an  institution  authorized  by 
the  Regional  Director  pursuant  to 

§  630.43(c)  to  validate  such  documents. 

(97)  Import  any  bluefin  tuna  in  a 
manner  inconsistent  with  any  ports  of 
entry  designated  by  NMFS  piu^uant  to 
§630.44. 

(98)  Land  any  Atlantic  tuna  in  forms 
other  than  round  or  eviscerated  with  the 
head  and  fins  removed,  except  that  one 
pectoral  fin  and  the  tail  must  remain 
attached. 

(99)  Fail  to  file  reports  or  follow 
procedures  required  by  this  section, 
tamper  with  or  remove  an  official  seal, 
or  alter  a  fishing  vessel's  log  by  any 
person  or  fishing  vessel  subject  to  the 
jurisdiction  of  the  United  States  within 
the  meaning  of  §  630.7. 

(100)  Failto  comply  with  the 
conditions  or  requirements  specified  in 
any  letter  of  authorization  issued  in 
accordance  with  §  630.32. 

(b)  It  is  unlawful  for  any  person 
subject  to  the  jurisdiction  of  the  United 


States  to  violate  any  other  provision  of 
this  part,  the  ATCA,  the  Magnuson  Act, 
or  any  other  rules  promulgated  under 
the  ATCA  or  the  Magnuson  Act. 

§  630,71    FacNItBbon  of  enforoenMnt, 

See  §  600.730  of  this  chapter. 

f63a72    PwialOee. 

(a)  General.  See  §600.735  of  this 
chapter. 

(b)  Gvil  procedures  for  Atlantic  tunas. 
In  addition  to  the  provisions  of  15  CFR 
part  904 — 

(1)  Because  of  the  perishable  natujre  of 
tuna  when  not  processed  otherwise  than 
by  chilling  or  freezing,  authorized 
officers  may  cause  to  be  sold,  for  not 
less  than  its  reasonable  market  value, 
unchilled  or  unfrozen  tunas  that  may  be 
seized  and  forfeited  under  the  ATCA 
and  this  part. 

(2)  The  proceeds  of  any  sale  made 
under  paragraph  (b)(1)  of  this  section 
must  be  remitted  to  the  Regional 
Director.  The  Regional  Director  will 
deposit  and  retain  the  proceeds  in  the 
Suspense  Account  of  NMFS,  after 
deducting  the  reasonable  cost  of  the 
sale,  if  any,  pending  judgement  of  the 
court  or  other  disposition  of  the  case. 

(FR  Doc.  96-28252  Filed  10-31-96:  10:19 
am] 
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contains  documents  other  than  aites  or 
proposed  rules  tfiat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
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petitions  arxj  applications  and  agency 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice,  Comment  and  Appeal  of 
Decisions  for  Pacific  Northwest 
Region,  Oregon  and  Washington 

agency:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  May  10, 1996  the  Forest 
Service  published  a  listing  of  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Pacific  Northwest 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  Parts  215  and  217  and  to  publish 
notice  for  public  comment  and  notice  of 
decisions  subject  to  the  provisions  of  36 
CFR  Part  215.  That  notice  is  to  inform 
interested  members  of  the  public  which 
newspapers  will  be  used  to  publish  the 
legal  notice  for  public  comment  or 
decision.  This  allows  the  public  to 
receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the  appeal 
process.  There  have  been  no  changes  to 
that  listing  published  in  the  May  10, 
1996  Federal  Register  (61  FR  21438). 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
L.  Schuler,  Regional  Appeals 
Coordinator,  Pacific  Northwest  Region, 
P.O.  Box  3623,  Portland,  Oregon  97208- 
3623,  phone:  (503)  326-2322. 

Dated:  October  30. 1996. 
Richard  A.  Ferraro, 

Deputy  Regional  Forester. 

[FR  Doc.  96-28483  Filed  ll-S-96;  8:45  am] 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Mooting 
DATE:  November  13-14, 1996. 


PLACE:  ARRB.  600  E  Street,  NW., 

Washington,  DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  and  Accept  Minutes  of  Closed 

Meeting 

2.  Review  of  Assassination  Records 

3.  Other  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Assistant  Press  and 
Public  Affairs  Officer,  600  E  Street, 
NW.,  Second  Floor,  Washington,  DC 
20530.  Telephone:  (202)  724-0088;  Fax: 
(202) 724-0457. 
T.  Jeremy  Gium, 
General  Counsel. 

|FR  Doc.  96-28663  Filed  11-4-96;  1:35  pm] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  79-8^ 

Foreign-Trade  Zone  81;  Portsmouth, 
New  Hampshire;  Application  for 
Expansion  (Pease  intemational 
Tradeport) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  New  Hampshire  State 
Port  Authority,  grantee  of  FTZ  81, 
requesting  authority  to  expand  FTZ  81 
to  include  an  additional  site  in 
Portsmouth,  within  the  Portsmouth 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
October  23, 1996. 

FTZ  81  was  approved  on  January  20, 
1983  (Board  Order  207.  48  FR  4308. 1/ 
31/83)  and  expanded  on  April  12, 1985 
(Board  Order  302,  50  FR  15948,  4/23/ 
85).  The  general-purpose  zone  currently 
consists  of  four  sites:  Site  1  (10  acres) — 
within  the  Port  Authority's  deep  water 
port  facility  at  555  Market  Street  on 
Portsmouth  Harbor;  Site  2  (175  acres) — 
Portsmouth  Industrial  Park  on  Lafayette 
Road,  Portsmouth;  Site  3  (54  acres)— 
Crosby  Industrial  Park  on  Crosby  Road, 
Dover;  and.  Site  4  (1,469  acres)— - 
industrial/commercial  complex  knoum 
as  the  Old  Grenier  Air  Force  Base, 
Manchester. 

The  applicant  is  now  requesting 
authority  to  further  expand  the  general- 


purpose  zone  to  include  an  additional 
site  (proposed  Site  5 — 2,095  acres) — at 
the  Pease  Intemational  Tradeport, 
formerly  the  Pease  Air  Force  Base,  601 
Spaulding  Turnpike,  Portsmouth.  The 
development  agency  for  the  project  is 
the  Pease  Development  Authority.  Firms 
will  be  able  to  utilize  zone  services  in 
an  industrial  park  environment  which 
would  include  activities  such  as 
warehousing/distribution,  testing  and 
processing  of  industrial  machinery, 
research  in  high  technology  fields,  and 
airport  related  functions.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Boajrd. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  January  6, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  January  21, 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  601  Spaulding 

Turnpike,  Suite  29,  Portsmouth,  NH 

03801 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue,  NW.. 

Washington,  DC  20230 

Dated:  October  28. 1996. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  96-28447  Filed  11-5-96;  8:45  am) 

BILLINQ  CODE  3510-OS-P 


[Orttor  No.  85Q] 

Expansion  of  Foreign-Trade  Zone  21, 
Charleston,  South  Carolina 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
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the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  an  application  from  the 
South  Carolina  State  Ports  Authority, 
grantee  of  Foreign-Trade  Zone  21, 
Charleston.  South  Carolina,  area,  for 
authority  to  exp>and  its  general-purpose 
zone  to  include  an  additional  site  in 
Charleston.  South  Carolina,  was  filed  by 
the  Board  on  November  7.  1995  (FTZ 
Docket  72-95,  60  FR  57848.  11/22/95); 
and. 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations:  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  Hnds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest: 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  21  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington.  DC.  this  23rd  day  of 
October  1996. 
Raiwrl  S.  LaRuisa. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman. 
Foreign-Trade  Zones  Board 

Attest: 
lohn  ).  Da  Poate.  |r.. 
Executive  Secretary 
(FR  Doc.  9^-28446  Filed  11-5-96;  8:45  ami 
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International  Trad*  Administration 
(A-470-803] 

Haavy  Forgad  Hand  Tools,  Finishad  or 
Unflniahad.  WItti  or  WIttfout  Handles, 
From  tha  Paopla's  Raputiiic  of  China; 
Praiiminary  Raaults  and  Tarmination  in 
Part  of  Antidumping  Duty 
Administrativa  Raviaws 

AOENCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  reviews. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  three  exporters  of  the 
subject  merchandise,  the  Department  of 
Commerce  (the  Department)  is 
conducting  administrative  reviews  of 
the  antidumping  duty  orders  on  heavy 
forged  hand  tools,  finished  or 
unRnished.  with  or  without  handles. 


(HFHTs)  from  the  People's  Republic  of 
China  (PRC).  These  reviews  cover  three 
exportera  of  subject  merchandise  to  the 
United  States  and  the  pwriod  February  1, 
1995  through  January  31.  1996.  The 
reviews  indicate  the  existence  of 
dumping  margins  during  the  period  of 
review. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  our  final  results,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  on 
appropriate  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  November  6, 1996. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Daniel  Singer  or  Maureen  Flannery,  AD/ 
CVD  Enforcement,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Conunerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230: 
telephone  (202)  482-4733. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  19, 1991,  the  Department 
published  in  the  Federal  Register  (56 
FR  6622)  the  antidumping  duty  ordere 
on  HFHTs  from  the  PRC.  On  February 
9,  1996,  the  Department  published  in 
the  Federal  Register  (61  FR  4956)  a 
notice  of  opportunity  to  request 
administrative  reviews  of  these 
antidumping  duty  orders.  On  February 
29. 1996.  in  accordance  with  19  CFR 
353.22(a).  three  exporters  of  the  subject 
merchandise  to  the  United  States, 
Fujian  Machinery  &  Equipment  Import 
&  Export  Corporation  (FMEC). 
Shandong  Machinery  Import  &  Export 
Corptoration  (SMC),  and  "Tianjin 
Machinery  Import  &  Export  Corporation 
(TMC),  requested  that  the  Department 
conduct  administrative  reviews  of  their 
exports  of  axes/adzes;  bare/wedges; 


hammers/sledges:  and  picks/mattocks  to 
the  United  States.  Also  on  February  29, 
1996,  the  petitioner,  Woodings-Verona 
Tool  Works,  Inc..  requested  that  the 
Department  conduct  administrative 
reviews  of  FMEC's  and  SMC's  exports  of 
axes/adzes:  bars/wedges;  hammers/ 
sledges:  and  picks/mattocks. 

We  published  the  notice  of  initiation 
of  these  reviews  on  March  19, 1996  (61 
FR  11184).  The  notice  of  initiation  was 
amended  on  April  25, 1996  (61  FR 
18378).  The  Department  is  conducting 
these  administrative  reviews  in 
accordance  with  section  751  of  the  Act. 

Termination  io  Part  of  Antidumping 
Duty  Administrative  Reviews 

On  April  19. 1996.  TMC  vtrithdrew  its 
request  for  reviews  of  the  orders  with 
respect  to  bars/wedges  and  picks/ 
mattocks.  This  request  was  reosived 
within  90  days  of  publication  of  the 
notice  of  initiation  of  these  reviews.  We 
are  hereby  terminating  the  reviews  of 
the  ordere  on  bare/wedges  and  picks/ 
mattocks  with  respect  to  TMC,  in 
accordance  with  section  353.22(a)(5)  of 
our  regulations. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  merchandise:  (1)  Hammers  and 
sledges  with  heads  over  1.5  kg  (3.33 
pounds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  (bars/wedges);  (3)  picks/ 
mattocks:  and  (4)  axes/adzes. 

HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  wood  splitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currently  provided 
for  under  the  following  Harmonized 
Tariff  System  (HTS)  subheadings: 
8205.20.60,  8205.59.30,  8201.30.00,  and 
8201.40.60.  Specifically  excluded  are 
hammers  and  sledges  with  beads  1.5  kg 
(3.33  pounds)  in  weight  and  under,  hoes 
and  rakes,  and  bars  18  inches  in  length 
and  under.  Although  the  HTS 
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subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
orders  is  dispositive. 

These  reviews  cover  three  exporters  of 
HFHTs  fit>m  the  PRC.  FMEC,  SMC,  and 
TMC.  The  review  period  is  February  1, 
1995  through  January  31, 1996. 

Verification 

From  August  24  through  August  30, 
1996,  the  Department  conducted 
verification  of  the  questionnaire 
responses  submitted  by  TMC,  as 
provided  in  section  782(i)  of  the  Act. 
We  used  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturere'  facilities,  the 
examination  of  relevant  accounting, 
sales,  and  other  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  veraion  of  the  verification  report. 

Separate  Rates 

To  establish  whether  a  company 
operating  in  a  state-controlled  economy 
is  sufficiently  independent  to  be 
entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  under  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China  (56  FR 
20588,  May  6, 1991)  (Sparic7ers),  as 
amplified  in  the  Finaf  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  (59  FR  22585  May  2,1994) 
{Silicon  Carbide).  Under  this  policy, 
exporters  in  non-market-economy 
(NME)  countries  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  law  [de 
jure]  and  in  fact  [de  facto),  with  respect 
to  exports.  Evidence  supporting,  though 
not  requiring,  a  finding  of  de  jure 
absence  of  government  control  includes: 
(1)  An  absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
with  respect  to  exports  is  based  on  four 
criteria:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  bom 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  and  financing  of  losses;  (3) 
whether  each  exporter  has  autonomy  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 


whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts.  See 
Silicon  Carbide.  59  FR  at  22587. 

In  our  final  results  of  review  for  the 
1992-1993  reviews  of  these  orders,  the 
Department  determined  that  FMEC  and 
SMC  warranted  company-spedfic 
dumping  margins  according  to  the 
criteria  identified  in  Sparklers  and 
Silicon  Carbide.  See  Heavy  Forged  Hand 
Tools,  Finished  or  Unfinished.  With  or 
Without  Handles,  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (60  FR  49251,  September  22, 
1995).  Because  no  new  information  has 
been  submitted  in  these  reviews  to 
warrant  reconsideration  of  this  finding, 
we  preliminarily  determine  that  these 
two  companies  continue  to  be  entitled    ' 
to  separate  rates. 

TMC  responded  to  the  Department's 
request  for  information  regarding 
separate  rates.  We  have  found  that  the 
evidence  on  the  record  demonstrates  an 
absence  of  govenoment  control,  both  in 
law  and  in  fact,  with  respect  to  TMC's 
export  activities  according  to  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide  for  this  period  of  review,  and 
have  assigned  a  separate  rate  to  TMC. 
For  further  discussion  of  this  finding, 
see  Decision  Memorandum  to  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 
Enforcement  Group  ID,  dated  October 
23, 1996,  "Assignment  of  a  separate  rate 
for  Tianjin  Machinery  Import  &  Export 
Corporation  in  the  1995/1996 
administrative  review  of  certain  heavy 
foiged  hand  tools  fivm  the  People's 
Republic  of  China,"  which  is  on  file  in 
the  Central  Records  Unit  (room  B-099  of 
the  Main  Commerce  Building). 

Export  Price 

The  Department  used  export  price 
(EP),  in  accordance  with  section  772(a) 
of  the  Act.  We  made  deductions  fiom 
EP,  where  appropriate,  for  brokerage 
and  handling,  foreign  inland  freight, 
ocean  freight,  and  marine  insurance. 
Ocean  fiieight  services  were  provided  by 
both  PRC-owned  and  non-PRC  owned 
companies.  Where  the  company 
providing  ocean  freight  services  was  not 
a  PRC-owned  company,  we  used  the 
actual  rates  charged;  for  ocean  freight 
services  provided  by  PRC-owned 
companies,  we  applied  a  weighted- 
average  ocean  freight  rate  derived  from 
those  sales  for  which  we  used  actual 
ocean  freight  rates.  Since  marine 
insurance  services  were  provided  by 
PRC-owned  companies,  we  based  the 
deduction  for  marine  insurance  on 
surrogate  values.  We  also  used  surrogate 
data  to  value  fcueign  inland  freight  and 
brokerage  and  handling. 


Normal  Value 

For  companies  located  in  NME 
countries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  NV  using  a  factors  of 
production  methodology  if  (1)  the 
subject  merchandise  is  exported  from  an 
NME  country,  and  (2)  available 
information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-country  prices,  or 
constructed  value,  in  accordance  with 
773(a)  of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Since  none  of  the  parties  to  these 
proceedings  contested  such  treatment  in 
these  reviews,  we  calculated  NV  in 
accordance  with  section  773(c)  of  the 
Act  and  section  353.52  of  the 
Department's  regulations. 

In  accordance  with  section  773(c)(3) 
of  the  Act,  the  factors  of  production 
utiUzed  in  producing  HFHTs  include, 
but  are  not  limited  to— (A)  Hours  of 
labor  required,  (B)  quantities  of  raw 
materials  employed,  (C)  amounts  of 
energy  and  other  utiUties  consumed, 
and  (D)  representative  capital  cost, 
including  depreciation.  In  accordance 
with  section  773(c)(4)  of  the  Act,  the 
Department  valued  the  factore  of 
production  to  the  extent  possible,  using 
the  prices  or  cost  of  factors  of 
production  in  a  market  economy  that 
is — (A)  At  a  level  of  economic 
development  comparable  to  the  PRC, 
and  (B)  a  significant  producer  of 
comparable  merchandise.  We 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  per  capita  gross 
national  product,  the  growth  rate  in  per 
capita  income,  and  the  national 
distribution  of  labor.  Furthermore,  India 
is  a  significant  producer  of  comparable 
merchandise.  For  a  further  discussion  of 
the  Department's  selection  of  India  as 
the  surrogate  coimtry,  see  Memorandum 
from  David  Mueller,  Director,  Office  of 
Policy,  to  Laurie  Parkhill,  Director, 
Office  3.  AD/CVD  Enforcement  Group  1. 
dated  July  5, 1996,  "Certain  Heavy 
Forged  Hand  Tools  ('HFHTs')  fix>m  the 
People's  Republic  of  China  (PRC): 
Nonmarket  Economy  Status  and 
Surrogate  Coimtry  Selection,"  and  File 
Memorandum  from  Case  Analyst,  dated 
October  29, 1996,  "India  as  a  significant 
producer  of  comparable  merchandise  in 
the  1995/1996  administrative  review  of 
heavy  forged  hand  tools  from  the 
People's  Republic  of  China,"  which  are 
on  file  in  Room  B-099  of  the  Commerce 
Department. 

hi  accordance  vnth  section  773(c)(1) 
of  the  Act,  for  purposes  of  calculating 
NV,  we  valued  PRC  factors  of 
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production  based  on  data  for  the  period 
of  review  (POR).  Where  appropriate,  we 
applied  inflators  (deflators)  to  surrogate 
prices  we  obtained  to  reflect  prices 
during  the  POR.  These  inflators 
(deflators)  were  derived  from  wholesale 
price  indices  (WPI)  and  consumer'price 
indices  (CPI)  obtained  from 
International  Financial  Statistics, 
published  by  the  International  Monetary 
Fund  (IMF).  We  valued  PRC  factors  of 
production  as  follows: 

•  To  value  all  direct  materials  used  in 
the  production  of  HFHTs.  including 
steel,  resin  glue,  paint,  varnish,  wood 
for  handles,  iron  wedges,  anti-rust  oil, 
scrap  steel,  and  dilution,  we  used  the 
rupee  per  metric  ton,  per  kilogram,  or 
per  cubic  meter  value  of  imports  into 
India  in  February  1995  and  between 
April  1995  and  July  1995  obtained  from 
the  February  1995  and  July  1995 
volumes  of  the  Monthly  Statistics  of  the 
Foreign  Trade  of  India.  Volume  II— 
Imports  (Indian  Import  Statistics).  We 
adjusted  direct  material  values  to  reflect 
inflation,  using  WPI  of  India  as 
published  in  International  Financial 
Statistics  by  the  IMF. 

•  For  direct  labor,  we  used  the  labor 
rates  reported  in  the  International  Labor 
Organization's  Yearbook  of  Labor 
Statistics,  released  in  January  1995  by 
the  International  Labor  Organization. 
This  source  is  based  on  actual  wage 
rates.  We  adjusted  the  value  of  direct 
labor  to  reflect  inflation,  using  the  CPI 
for  India,  as  published  by  the  IMF. 

•  For  bctory  overhead,  we  used 
information  reported  in  the  April  1995 
Reserve  Bank  of  India  Bulletin.  From 


this  information,  we  were  able  to 
determine  factory  overhead  as  a 
percentage  of  total  cost  of  manufacture. 
We  included  steel  pellets  used  to 
remove  oxidization  from  the  tool  heads 
in  factory  overhead  as  these  materials 
are  not  physically  incorporated  into  the 
subject  merchandise. 

•  For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
used  information  obtained  from  the 
April  1995  Reserve  Bank  of  India 
Bulletin.  We  calculated  an  SG&A  rate  by 
dividing  SGAA  expenses  by  the  cost  of 
manufacture. 

•  To  calculate  a  profit  rate,  we  used 
information  obtained  from  the  April 
1995  Reserve  Bank  of  India  Bulletin.  We 
calculated  a  profit  rate  by  dividing  the 
before-tax  profit  by  the  sum  of  those 
components  pertaining  to  the  cost  of 
manufacturing  plus  SGltA. 

•  To  value  me  packing  materials, 
including  cartons,  pallets,  anti-rust 
paper,  anti-damp  paper,  plastic  and  iron 
straps,  plastic  bags,  iron  buttons  and 
knots,  synthetic  fiber,  and  iron  v^re,  we 
used  the  rupee  per  metric  ton,  per 
kilogram,  or  per  cubic  meter  value  of 
imfmrts  into  India  in  February  1995  and 
between  April  1995  and  July  1995. 
obtained  from  the  February  1995  and 
July  1995  volumes  of  the  Indian  Import 
Statistics.  We  adjusted  these  values  to 
include  freight  costs  incxirred  between 
the  suppliere  and  the  HFHT  factories. 
We  also  adjusted  packing  material 
values  to  reflect  inflation,  using  the  WPI 
published  by  the  IMF. 

•  To  value  coal,  we  used  the  price  of 
steam  coal  reported  for  1990  in  the 


International  Energy  Agency  publication 
Energy  Prices  and  Taxes.  2nd  Quarter 
1995.  We  adjusted  the  value  of  coal  to 
reflect  inflation,  using  the  WPI 
published  by  the  IMF. 

•  To  value  electricity,  we  used  the 
price  of  electricity  on  March  1. 1995 
reported  in  Current  Energy  Scene  in 
India.  July  1995,  published  by  the 
Centre  for  Monitoring  the  Indian 
Economy. 

•  To  value  truck  freight,  we  used  the 
rates  reported  in  an  August  1993 
embassy  cable  from  the  U.S.  Embassy  in 
India  submitted  for  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Helical  Spring  Lock 
Washers  from  the  People 's  Republic  of 
China  (58  FR  48833,  September  20. 
1993).  We  adjusted  truck  freight  rates  to 
reflect  inflation,  using  the  WPI 
published  by  the  IMF. 

•  To  value  rail  freight,  we  used  the 
price  reported  in  a  December  1989  cable 
from  the  U.S.  Embassy  in  India 
submitted  for  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Shop  Towels  of  Cotton  from  the 
People's  Republic  of  China  (56  FR  4040, 
February  1. 1991).  We  adjusted  rail 
freight  rates  to  reflect  inflation,  using 
the  WPI  published  by  the  IMF. 

Preliminary  Results  of  the  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
February  1. 1995  through  January  31. 
1996: 


Manulacturer/exporter 


Tune  period 


Margin  (per- 
cent) 


Fujian  MacNnery  &  Equipment  Import  &  Export  Corporation: 

AxaaMdaces  

BaiWWedges 

Hanwnera^ledges 

Pidta/IMattocks  

Shandong  Machinery  Import  &  Export  Corporation: 

Bars/Wedges 

Hammers^ledges 

Pic*«/Mallocks  

Tianjin  Machinery  Import  &  Export  Corporation: 

Axes/Adzes  

Harrvnera/Sledges 


2/1/9&-1/31/96 
2/1/96-1/31/96 
2/1/95-1/31/96 
2/1/96-1/31/96 

2/1/95-1/31/96 
2/1/95-1/31/96 
2/1/95-1/31/96 

2/1/95-1/31/96 
2/1/95-1/31/96 


33.38 

57.08 

33.84 

124.04 

57.90 
12.99 
84.24 

10.72 
33.84 


Parties  to  the  proceedings  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  th6  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 


must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Parties  who  submit  argument  in  these 
proceedings  are  requested  to  submit 
with  the  argiunent  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument.  The  Department  will  publish 
a  notice  of  final  results  of  these 
administrative  reviews,  which  will 


include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments. 

The  DefMrtment  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  NV  may  vary  fit»m  the 
percentages  stated  above.  The 
Department  shall  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 
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Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  HFHTs  fit>m  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rates  for  the  reviewed  companies  named 
above  which  have  separate  rates  (FMEC, 
SMC,  and  TMC)  will  be  the  rates  for 
those  firms  established  in  the  final 
results  of  these  administrative  reviews 
for  the  classes  or  kinds  listed  above;  <2) 
for  all  other  PRC  exporters,  the  cash 
deposit  rates  will  be  the  PRC-vvride  rates 
established  in  the  final  results  of  the 
previous  administrative  reviews;  and  (3) 
the  cash  deposit  rates  for  non-PRC 
exporters  of  subject  merchandise  fit)m 
the  PRC  will  be  the  rates  applicable  to 
the  PRC  supplier  of  that  exporter.  The 
PRC-wide  rates  are:  21.92  percent  for 
axes/adzes;  66.32  percent  for  bars/ 
wedges;  44.41  percent  for  hammers/ 
sledges;  and  108.20  percent  for  picks/ 
mattocks.  These  deposit  requirements, 
when  imposed,  shall  remain  in  effiact 
until  publication  of  the  final  results  of 
the  next  administrative  reviews. 


Notification  of  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  section  353.26  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occiured  and  the  subsequent 
assessment  of  double  antidiunping 
duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  section  353.22  of  the 
Department's  regulations. 

Dated:  Octol>er  30, 1996. 
Robert  S.  LaRiissa. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  96-28555  Filed  11-05-96;  8:45  am) 
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[A-688-810] 

Mechanical  Transfer  Presses  From 
Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review;  mechanical  transfer  presses 
from  Japan. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  mechanical 
transfer  presses  (MTPs)  &*om  Japan  in 
response  to  a  request  by  petitioners, 
Verson  Division  of  Allied  Products 
Corp.,  the  United  Autoworkers  of 
America,  and  the  United  Steelworkers 
of  America  (AFL-CIO/CLC);  and  by 
respondent  Aida  Engineering,  Ltd. 
(Aide).  This  review  covers  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  February  1, 1995 
through  January  31, 1996. 

We  have  preliminarily  determined 
that  sales  have  not  been  madehelow 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results, 
we  will  instruct  U.S.  Customs  to 
liquidate  entries  without  regard  to 
antidimiping  duties. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 

EFFECTIVE  DATE:  November  6. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  E>epartment 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwisiB  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Roister  on  May  11, 1995  (60 
FR  25130). 


SUPPLfMENTARY  MFORMATXM: 
Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  MTPs  trom  Japan  on  February 
16.  1990  (55  FR  5642).  On  February  9, 
1996,  we  published  in  the  Federal 
Register  (61  FR  4956)  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  MTPs  from  Japan  covering  the  period 
February  1, 1995  through  January  31. 
1996. 

In  accordance  with  19  CFR 
353.22(a)(l)(1995),  petitioners.  Verson 
Division  of  Allied  Products  Corp.,  the 
United  Autoworkers  of  America,  and 
the  United  Steelworkers  of  America 
(AFL-CIO/CLC),  requested  that  we 
conduct  a  review  of  Ishikawajima- 
Harima  Heavy  Industries  Co.,  Ltd.  (IHI) 
and  Hitachi  Zosen  Corporation  (Hitachi 
Zosen).  Aida  requested  that  we  conduct 
an  administrative  review  of  its  subject 
merchandise.  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  March  19, 
1996  (61  FR  11184),  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  Review 

Imports  covered  by  this  review 
include  MTPs  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8462.99.0035  and 
8466.94.5040.  The  HTS  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive  of  the 
scope  of  the  order. 

The  term  "mechanical  transfer 
presses"  refers  to  automatic  metal- 
forming  machine  tools  with  multiple  die 
stations  in  which  the  work  piece  is 
moved  from  station  to  station  by  a 
transfer  mechanism  designed  as  an 
integral  part  of  the  press  and 
synchronized  with  the  press  action, 
whether  imported  as  machines  or  paiis 
suitable  for  use  solely  or  principally 
with  these  machines.  These  presses  may 
be  imported  assembled  or  unassembled. 
This  review  does  net  cover  certain  parts 
and  accessories,  which  were  determined 
to  be  outside  the  scope  of  the  order.  (See 
"Final  Scope  Ruling  on  Spare  and 
Replacement  Parts."  U.S.  Department  of 
Commerce.  March  20, 1992;  and  "Final 
Scope  Ruling  on  the  Antidumping  Duty 
Order  on  Mechanical  Transfer  Presses 
(MTPs)  frtim  Japan:  Request  by 
Komatsu,  Ltd.,"  U.S.  Department  of 
Conunerce,  October  1, 1996.) 

This  review  covers  three 
manufacturers/exporters  of  MTPs,  and 
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the  period  February  1,  1995  through 
January  31.  1996. 

Non-Shippers 

IHI  and  Hitachi  Zosen  stated  that  they 
did  not  have  shipments  during  the 
(>eriod  of  review,  and  we  conflrmed 
these  statements  with  the  United  States 
Customs  Service.  Therefore,  we  are 
treating  IHI  and  Hitachi  Zosen  as  non- 
shippers  in  this  proceeding.  [HI  and 
Hitachi  Zosen  will  retain  their  rates 
hx>m  the  last  administrative  review. 

Export  Price 

For  sales  made  by  Aida  we  calculated 
an  export  price,  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchasers  in  the 
United  States  prior  to  importation  into 
the  United  States,  and  constructed 
export  price  was  not  otherwise 
indicated. 

We  calculated  export  price  based  on 
the  delivered  price  to  unaffiliated 
purchasers.  We  made  deductions  for 
foreign  inland  height  and  insurance. 

Normal  Value 

We  preliminarily  determine  that  the 
use  of  constructed  value  (CV)  is 
warranted  to  calculate  NV  for  Aida,  in 


accordance  with  section  773(a)(4)  of  the 
Act.  While  the  home  market  is  viable, 
the  particular  market  situation  in  this 
case,  which  requires  that  the  subject 
merchandise  be  built  to  each  customer's 
specifications,  does  not  permit  proper 
price-to  price  comparisons  in  either  the 
home  market  or  third  countries. 

Aida  asserts  that  its  home,  third 
country,  and  U.S.  market  products  are 
distinguished  by  the  many  differences 
in  specifications  between  the  various 
presses,  and  that  no  merchandise  sold 
in  the  home  market  or  to  a  third  country 
is  identical  to  the  merchandise  sold  to 
the  United  States.  Aida  argues  that  it  is 
not  possible  to  determine  cost 
diffierenoes  because  (1)  there  is  no 
baseline  specification  for  com(>arison 
purposes;  (2)  the  design  of  a  press  is 
dictated  throughout  by  the  combination 
of  specifications  applicable  to  the  press, 
and  it  is  not  possible  to  isolate  the  cost 
effect  of  any  single  specification;  and  (3) 
differences  in  cost  between  two  presses 
resuh  not  only  from  differences  in 
specifications,  but  also  from  differences 
in  material  costs,  processing  costs,  fiscal 
periods,  and  production  efficiency  from 
press  to  press.  We  note  that  in  past 
proceedings  involving  large,  custom- 
built  capital  equipment,  including  prior 


reviews  of  this  order,  we  have  nonnally 
resorted  to  CV.  (See.  e.g..  Large  Power 
Transformers  from  France;  Final  Result 
of  Antidumping  Administrative  Review, 
61  FR  40403,  August  2.  1996;  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  From  Japan,  61  FR  38139. 
July  23. 1996;  and  Mechanical  Transfer 
Presses  From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  52910,  October  9,  1996.) 

For  Aida.  CV  consists  of  the  cost  of 
materials  and  fabrication,  SG&A,  profit, 
and  packing.  We  calculated  SG&A  and 
profit  based  on  home  market  sales  of 
MTPs  in  accordance  with  section 
773(e)(2)(A)  of  the  Act.  We  used  packing 
costs  for  merchandise  exp>orted  to  the 
United  States.  We  made  a  circumstance- 
of-sale  adjustment  by  deducting  from 
CV  home  market  direct  selling  expanses 
[i.e..  warranties,  commissions,  and 
credit),  and  adding  to  CV  U.S.  direct 
selling  expenses  [i.e.,  warranties, 
commissions,  and  credit). 

Preliminary  Remits  of  the  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist: 


Manufacturer/exporter 


Time  period 


Margin 
(percent) 


Aida  Engineenng,  Lid 

Ish*awajima-Hanma  Heavy  Industries.  Ltd 
Hrtachi  Zosen  Corporation  


2/1/96-1/31/96 
2/1/96-1/31/96 
2/1/96-1/31/96 


0.00 
'0.00 
'0.00 


'  No  sMpmants  subject  to  thts  revww.  Rate  is  from  the  last  relevanl  segment  of  Itw  proceedmg  in  which  the  firm  had  shipments. 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  pariy  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of. the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 


Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  adiministrative 
review  for  all  shipments  of  KfTPs  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rate  for  reviewed 
companies  will  be  the  rate  estabUshed 
in  the  final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-sp>ecific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  rate  established  in  the 


investigation  of  sales  at  less  than  feir 
value,  which  is  14.51  percent. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 
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Dated:  Octobra^  30. 1996. 

Robert  S.  LaKuasa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  96-28556  Filed  11-05-96;  8:45  am] 

■HJJNQOOM  *sio-oe-p 

[A-670-5011 

Natural  Bristle  Paint  Brushes  and 
Brush  Heads  From  the  People's 
Reput)lic  of  Chliui;  Prelltnlnary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
ACTION:  Notice  of  preliminary  results  of 
the  antidtmiping  duty  administrative 
review  of  natural  bristle  paint  brushes 
and  brush  heads  from  the  People's 
Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  natural 
bristle  paint  brushes  and  brush  heads 
(paint  brushes)  from  the  People's 
Republic  of  China  (PRC)  in  response  to 
requests  by  domestic  interested  parties, 
the  Paint  Applicator  Division  of  the 
American  Brush  Manufacturers 
Association  (PADABMA)  and  EZ  Paintr 
Corporation  (EZ  Paintr).  This  review 
covers  shipments  of  this  merchandise  to 
the  United  States  during  the  period 
February  1, 1995,  through  January  31, 
1996. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  our  final  results,  we  will 
instruct  U.S.  Customs  to  assess 
antidumping  duties  on  appropriate 
entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argvunent  are 
requested  to  submit  with  each  argtmient 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argimient. 
EFFECTIVE  DATE:  November  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 


(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regvdations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Agister  on  May  11, 1995  (60 
FR  25130). 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
.order  on  paint  brushes  frt>m  the  PRC  on 
February  14, 1986  (51  FR  5580).  On 
February  9, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  4956)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidtmiping  duty  order  on  paint 
brushes  from  the  PRC  covering  the 
period  February  1, 1995,  through 
January  31, 1996. 

In  accordance  with  19  CFR  353.22(a), 
PADABMA  requested  that  the 
Department  conduct  an  administrative 
review  of  Yixing  Sanai  Brush  Making 
Co.,  Ltd.  (Yixing):  Eastar  B.F.  (Thailand) 
Company  Ltd.  (Eastar);  Hebei  Animal 
By-Products  I/E  Corp.  (HACO):  China 
National  Metals  &  Nflinerals  I/E  Corp, 
Zhenjiang  Trading  Corp.  (Zhenjiang 
Trading);  China  National  Native  Product 
and  Animal  By-Product  Import  and 
Export  Corporation  (China  National); 
and  Inner  Mongolia  Autonomous 
Region  Light  Industrial  Products  I/E 
Corp.  EZ  Paintr  requested  that  we 
conduct  an  administrative  review  of 
HACO.  We  published  a  notice^if 
initiation  of  this  antidumping  duty 
administrative  review  on  March  19, 
1996  (61  FR  11185).  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  natural  bristle  paint 
brushes  and  brush  heads  bom  the  PRC. 
The  merchandise  under  review  is 
currently  classifiable  under  item 
9603.40.40.40  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

This  review  covers  the  period 
February  1, 1995,  through  January  31, 
1996. 

Separate  Rates 

To  establish  whether  a  company  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 


Republic  of  China.  56  FR  20588  (May  6, 
1991)  ISpaiiders),  as  amplified  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22585 
(May  2, 1994)  [Silicon  Carbide).  Under 
this  policy,  exporters  in  non-market- 
economy  (NME)  countries  are  entitled  to 
separate,  company-specific  mai^gios 
when  they  can  demonstrate  an  absence 
of  govenmient  control,  both  in  law  [de 
jure)  and  in  fact  [de  facto),  with  respect 
to  exports.  Evidence  supporting,  though 
not  requiring,  a  finding  of  de  Jure 
absence  of  government  control  includes: 
(1)  An  absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  Ucenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
with  respect  to  exports  is  based  on  four 
criteria:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  government  authority:  (2)  whether 
each  exporter  retains  the  proceeds  fit>m 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  and  financing  of  losses;  (3) 
whether  each  exporter  has  autonomy  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts.  See 
Silicon  Carbide,  59  FR  at  22587. 

In  our  final  results  of  review  of  this 
order  for  the  1994-1995  review  period, 
the  Department  determined  that  HACO 
warranted  a  company-specific  dumping 
margin  according  to  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Natural  Bristle  Paint  Brushes 
and  Brush  Heads  From  the  People's 
Republic  of  China.  61  FR  52917 
(October  9. 1996).  Because  there  is  no 
new  evidence  on  the  record  to  warrant 
reconsideration  of  that  issue,  we 
preliminarily  determine  that  HACO 
continues  to  be  entitled  to  a  separate 
rate. 

Because  Yixing.  Eastar,  Zhenjiang 
Trading,  China  National  Native  Produce 
and  Animal  By-Products  Import-Export 
Corporation,  and  Inner  Mongolia 
Autonomous  Region  Light  Industrial 
Products  I/E  Corp.  did  not  respond  to 
our  separate  rates  questionnaire,  we 
preliminarily  determine  that  they  do  not 
qualify  for  separate  rates. 

NoD'Shipper 

HACO  stated  that  it  did  not  have 
shipments  during  the  period  of  review, 
and  we  confirmed  this  with  the  United 
States  Customs  Service.  Therefore,  we 
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are  treating  HACO  as  a  non-shipper  for 
this  review.  HACO  will  retain  its  rate 
from  the  last  administrative  review. 

Facts  Available 

We  preliminarily  determine  that  the 
use  of  the  facts  available  is  appropriate 
for  Yixing,  Eastar,  Zhenjiang  Trading. 
China  National,  and  Inner  Mongolia 
Autonomous  Region  Light  Industrial 
Products  I/E  Corp.,  because  these  firms 
did  not  respond  to  the  Department's 
antidumping  questionnaire.  Because 
necessary  information  is  not  available 
on  the  record  with  regard  to  sales  by 
these  firms,  as  a  result  of  their 
withholding  the  requested  information, 
we  must  make  our  preliminary 
determination  based  on  facts  otherwise 
available  pursuant  to  section  776(a)  of 
the  Act.  In  addition,  the  Department 
finds  that,  in  not  responding  to  the 
questionnaire,  these  five  firms  failed  to 
cooperate  by  not  acting  to  the  best  of 
their  ability  to  comply  with  requests  for 
information  from  the  Department. 

Where  the  Department  must  base  the 
entire  dumping  margin  for  a  respondent 
in  an  admini.strative  review  on  the  facts 
available  because  that  respondent  failed 
to  cooperate,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
inference  adverse  to  the  interests  of  that 
respondent  in  choosing  the  facts 


available.  Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Because  information  froifl  prior 
proceedings  constitutes  secondary 
information,  section  776(c)  of  the  Act 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate  that 
secondary  information  fit>m 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  "corroborate"  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value. 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 


prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  I>epartment 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  fmm  Mexico:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  (60  FR  49567), 
where  the  Department  disregarded  the 
highest  margin  in  that  case  as  adverse 
best  information  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin). 
The  Department  has  preliminarily 
determined  that  no  such  circumstances 
exist  with  respect  to  the  selected 
margin,  the  highest  rate  fit)m  any  prior 
segment  of  the  proceeding,  351.92 
percent. 

Preliminary  Results  of  the  Review 

We  preUminarily  determine  that  the 
following  dumping  margins  exist: 


Manutacturef/exportor 

Time  period 

Margin 
(percent) 

Hebei  Animal  By-Products  I/E  Cofp  '. 

2/1/95-1/31/96 
2/1/95-1/31/96 

'351  92 

PRC-wKje  rate 

351  92 

'  No  shipments  subfect  to  this  review.  Rate  is  from  the  last  relevani  segment  of  the  proceecing  in  wtiich  ttie  firm  had  shipments. 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parlies  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  C)epartment  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 


Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  paint 
brushes  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(c)  of  the  Act:  (1)  For  the 
companies  named  above  which  were 
not  found  to  have  separate  rates,  as  well 
as  for  all  other  PRC  exporters,  the  cash 
deposit  rate  will  be  the  PRC-wide  rate 
established  in  the  final  results  of  this 
review;  (2)  for  any  company  found  to 
merit  a  separate  rate  for  the  final  results 
of  this  review,  the  rate  will  be  the 
company-specific  rate  for  that  company 
established  in  the  final  results  of  this 
review;  (3)  for  previously  reviewed  non- 
PRC  exporters,  the  cash  deposit  rate  will 
be  the  rate  established  in  the  most 
recent  segment  of  the  proceeding;  and 
(4)  for  all  other  non-PRC  exporters  of 
subject  merchandise  from  the  PRC,  the 
cash  deposit  rate  will  be  the  rate 


applicable  to  the  PRC  supplier  of  that 
exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(l})  and  19 
CFR  353.22. 
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Dated:  October  30, 1996. 
Robert  S.  LaRnw. 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc  96-28557  Filed  11-5-96: 8:45  am] 
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[A-688-064,  A-58fr-«04] 

Tapared  Roller  Bearinga  and  Parts 
Tharaof,  Hnished  and  Unfiniahed, 
From  Japan,  and  Taparad  Roller 
Bearinga,  Four  Inchea  or  Leaa  in 
Outsida  Diameter,  and  Components 
Thereof,  From  Japan;  Preliminary 
Resulta  of  Antidumping  Duty 
Adminiatrative  Reviews  and  Partial 
Termination  of  Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  two  respondents,  the 
Department  of  Commerce  (the 
Department)  is  conducting 
administrative  reviews  of  the 
antidimiping  duty  order  on  tapered 
roller  bearings  (TRBs)  and  parts  thereof, 
finished  and  unfinished,  firom  Japan  (A- 
588-604),  and  of  the  antidumping 
finding  on  TRBs,  four  inches  or  less  in 
outside  diameter,  and  components 
thereof,  fit>m  Japan  (A-588-054).  The 
review  of  the  A-588-054  finding  covers 
one  manufacturer/exporter  and  seven 
resellers/exporters  of  the  subject 
merchandise  to  the  United  States  during 
the  period  October  1, 1994,  through 
September  30, 1995.  The  review  of  the 
A-588-604  order  covers  two 
manufacturers/exporters,  seven 
resellers/exporters,  four  firms  identified 
by  the  petitioner  in  this  case  as  forging 
producers,  and  the  period  October  1, 
1994,  through  September  30, 1995. 

We  preliminarily  determine  that  sales 
of  TRBs  have  been  made  below  the 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidimiping  duties  equal  to  the 
difference  between  United  States  price 
and  the  NVi  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
argument  in  these  proceedings  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issues  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  November  6. 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Turoscy,  Robert  James,  or  John 
Kugelman,  AD/CVD  Enforcement, 
Group  m,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-0145.  5222.  or  0649, 
respectively. 

APPUCABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930.  as  amended 
(the  Act)  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rounds  Agreements 
Act.  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Dep>artment's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

SUPPt^MENTARY  INFORMATION: 

Background 

On  August  18. 1976,  the  Treasury 
Department  published  in  the  Federal 
Register  (41  FR  34974)  the  antidumping 
finding  on  TRBs  bom  Japan,  and  on 
October  6. 1987.  the  Department 
published  the  antidimiping  duty  order 
on  TRBs  from  Japan  (52  FR  37352).  On 
October  5, 1995,  the  Department 
published  the  notice  of  "Opportunity  to 
Request  Administrative  Review"  for 
both  TRB  cases  covering  the  period 
October  1, 1994  through  September  30, 
1995  (60  FR  52149). 

In  accordance  with  19  CFR 
353.22(a)(1)  (1995),  the  petitioner,  the 
Timken  Company  (Timken),  requested 
that  we  conduct  a  review  of  Honda 
Motor  Company,  Ltd.  (Honda),  Fuji 
Heavy  Industries  (Fuji),  Kawasaki  Heavy 
Industries  (Kawasaki),  Yamaha  Motor 
Co.,  Ltd.  (Yamaha),  Nigata  Convertor 
Co..  Ltd.  (Nigata).  Suzuki  Motor  Co., 
Ltd.  (Suzuki),  and  Toyosha  Co.,  Ltd. 
(Toyosha),  in  both  the  A-588-054  and 
A-588-604  cases.  In  addition,  Timken 
requested  that  we  conduct  a  review  of 
Nittetsu  Bolten  (Nittetsu),  Shows  Seiko 
Co.,  Ltd.  (Showa).  Ichiyanagi  Tekko 
(Ichiyanagi).  and  Sumikin  Seiatsu 
(Simiikin)  in  the  A-588-604  TRB  case. 
Koyo  Seiko  Co..  Ltd.  (Koyo)  requested 
that  we  conduct  a  review  of  its  sales  in 
both  TRB  cases,  and  NTN  Corporation 
(NTN)  requested  that  we  conduct  a 
review  of  its  sales  in  the  A-588-604 
case.  On  November  11. 1995,  we 
published  in  the  Federal  Register  a 
notice  of  initiation  of  these  antidumping 
duty  administrative  reviews  covering 
the  period  October  1. 1994  through 
September  30. 1995  (60  FR  57573). 


Because  it  was  not  practicable  to 
complete  these  reviews  within  the 
normal  time  frame,  on  May  6, 1996.  we 
published  in  the  Federal  *ip«**«'  our 
notice  of  the  extension  of  the  time  limits 
for  both  the  A-588-054  and  A-588-604 
1994-95  reviews  (61  FR  8253).  As  a 
result  of  this  extension  and  the  28-day 
total  federal  govenunent  shutdown,  we 
extended  the  deadline  for  these 
preliminary  results  to  October  30, 1996, 
and  for  the  final  results  to  February  28, 
1997. 

Scope  of  the  Reviews 

Imports  covered  by  the  A-588-054 
finding  are  sales  or  entries  of  TRBs.  four 
inches  or  less  in  outside  diameter  when 
assembled,  including  inner  race  or  cone 
assemblies  and  outer  races  or  cups,  sold 
either  as  a  unit  or  separately.  This 
merchandise  is  classified  under 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  8482.20.00  and  8482.99.30. 

Imports  covered  by  the  A-588-604 
order  include  TRBs  and  parts  thereof, 
finished  and  unfinished,  which  are 
flange,  take-up  cartridge,  and  hanger 
imits  incorporating  TRBs,  and  roller 
housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use.  Products  subject  to  the 
A-588-054  finding  are  not  included 
vtdthin  the  scope  of  this  order,  except 
those  manufactured  by  NTN.  This 
merchandise  is  currently  classifiable 
under  HTS  item  numbers  8482.99.30, 
8483.20.40,  8482.20.20,  8483.20.80, 
8482.91.00,  8483.30.80,  8483.90.20, 
8483.90.30,  and  8483.90.60.  In  addition, 
on  February  2, 1995,  we  published  in 
the  Federal  Register  our  final  scope 
decision  concerning  Koyo's  rough 
forgings  (60  FR  6519),  in  which  we 
determined  that  Koyo's  rough  forgings 
were  within  the  scop>e  of  the  A-588-604 
order.  The  HTS  item  numbers  listed 
above  for  both  the  A-588-054  finding 
and  the  A-588-604  order  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remain 
dispositive. 

'The  period  for  each  1994-95  review  is 
October  1, 1994.  through  September  30, 
1995.  The  review  of  the  A-588-054  case 
covers  TRB  sales  by  one  manufacturer/ 
exporter  (Koyo),  and  seven  reseller/ 
exporters  (Honda,  Fuji,  Kawasaki, 
Yamaha,  Nigata,  Suzuki,  and  Toyosha). 
The  review  of  the  A-588-054  case 
covers  TRBs  sales  by  two 
manufacturers/exporters  (Koyo  and 
NTN),  seven  reseller/exporters  (Honda, 
Fuji.  Kawasaki,  Yamaha,  Nigata,  Suzuki, 
and  Toyosha),  and  four  firms  identified 
as  forging  producers  (Nittetsu,  Showa, 
Ichiyanagi.  and  Sumikin).  As  described 
in  the  "Termination  in  Part  "  section  of 
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this  notice,  we  are  terminating  our 
review  of  five  of  the  13  firms  in  the  A- 
.588-604  case  and  two  firms  in  the  A- 
588-054  case. 

Termination  in  Part 

In  accordance  with  section 
353.22(a)(5)  (1995)  of  the  Department's 
regulations,  on  January  16,  1996,  Koyo 
withdrew  its  request  for  review  in  the 
A-S88-604  case  and  on  {anuary  25, 
1996.  NTN  also  withdrew  its  request  for 
review  in  the  A-588-604  case.  In 
addition,  on  March  7,  1996,  Timken 
withdrew  its  request  for  review  for 
Ichiyanagi  in  the  A-588-604  case  and 
for  Toyosha  in  both  the  A-588-604  and 
A-586-054  cases.  Because  we  received 
timely  requests  for  the  withdrawal  of 
review  from  Koyo.  NTN,  and  Timken, 
and  becau.se  no  other  party  to  the 
proceedings  requested  a  review  for 
Koyo,  NTN,  and  Ichiyanagi  in  the  A- 
588-604  case  and  Toyosha  in  both  the 
A-588-604  and  A-588-054  cases,  in 
accordance  with  19  CFR  353.22(a)(5), 
we  are  terminating  the  A-588-604 
review  with  respect  to  Koyo,  NTN, 
Ichiyanagi,  and  both  the  A-588-054  and 
A-588-604  reviews  for  Toyosha. 

In  addition,  we  are  terminating  the  A- 
588-604  review  for  one  of  the  four  firms 
Timken  identified  as  a  potential  forging 
producer.  Sumikin  reported  that  not 
only  did  it  not  export  subject 
merchandise  to  the  United  States  during 
the  POR,  but  it  did  not  manufacture  any 
TRBs  or  forgings  for  TRBs  during  the 
POR.  Because  this  firm  did  not  produce 
or  export  the  subject  merchandise,  we 
are  terminating  the  A-588-604  review 
for  Sumikin.  Our  termination  of  the  A- 
588-604  review  for  this  firm  does  not 
constitute  a  revocation  of  the  firm  from 
the  order.  If  this  firm  ever  becomes  a 
manufacturer/exporter  of  TRBs  or 
forgings  used  in  the  production  of  TRBs, 
its  sales  to  the  United  States  will  be 
subject  to  the  order. 

We  are  also  terminating  the  A-588- 
054  review  for  Honda  based  on  the  fact 
that  we  re<»ntly  revoked  Honda  from 
the  A-588-054  finding  in  our  1992-93 
TRB  final  results  notice.  See  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  TRBs.  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof.  From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Ftnding,  issued  October 
29,  1996. 

No  Shipments 

Two  resellers.  Fuji  and  Honda,  made 
no  shipments  of  A-588-604 
merchandise  during  the  review  period. 
In  addition,  neither  Fuji  nor  Honda  was 


a  party  to  the  A-588--604  less-than-hir- 
value  (LTFV)  investigation  or  any  prior 
administrative  reviews  of  the  A-588- 
604  case.  Because  Fuji's  and  Honda's 
shipments  have  never  been  reviewed 
individually,  we  have  not  assigned  a 
rate  to  either  firm  for  the  A-588-604 
case.  If  Fuji  or  Honda  begins  shipping 
merchandise  sub)ect  to  the  A-588-604 
order  at  some  future  date,  the  entries 
will  be  subject  to  cash  deposit  rates 
attributable  to  the  manufacturer(s)  of  the 
subject  merchandise. 

Two  of  the  four  firms  Timken 
identified  as  forging  producers  also 
made  no  shipments  of  A-588-604 
merchandise.  Showa  reported  that, 
while  it  made  forgings  used  in  the 
production  of  TRBs,  it  did  not  export 
TRBs  or  forcings  to  the  United  States 
during  the  review  period.  Nittetsu  also 
re{X)rted  that  it  did  not  export  TRBs  or 
forgings  used  in  the  production  of  TRBs 
during  the  review  period.  Because  both 
producers  (1)  had  no  shipments  of 
merchandise  subject  to  the  A-588-604 
order  during  the  review  period,  (2)  were 
not  party  to  the  LTFV  investigation,  and 
(3)  were  never  party  to  any  prior 
administrative  reviews  of  the  A-588- 
604  case,  we  have  not  assigned 
individual  rates  to  Showa  and  Nittetsu 
for  the  A-588-604  case.  If  Showa  or 
Nittetsu  were  to  begin  shipping 
merchandise  subject  to  the  A-588-604 
order  at  some  future  date,  the  entries 
will  be  subject  to  the  A-588-604  LTFV 
"all  others"  cash  deposit  rate  of  36.52 
percent. 

Use  of  Facts  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(a)  of  the 
Act,  that  the  use  of  facts  available  is 
appropriate  for  Yamaha,  Kawasaki. 
Nigata,  and  Suzuki  in  both  the  A-588- 
054  and  A-588-604  cases  because  these 
firms  either  did  not  respond  in  any  way 
to  our  antidumping  questionnaire,  or 
submitted  letters  stating  that  they 
decline  to  respond  to  our  antidumping 
questionnaire.  We  preliminarily  find 
that  these  firms  have  withheld 
"information  that  has  been  requested  by 
the  administering  authority." 
Furthermore,  we  preliminarily 
determine  that,  pursuant  to  section 
776(b)  of  the  Act,  it  is  appropriate  to 
make  an  inference  adverse  to  the 
interests  of  these  companies  because 
they  failed  to  cooperate  by  not 
responding  to  our  questionnaire.  As  a 
result,  for  the  weighted-average 
dumping  margins  for  these  firms,  we 
have  used  the  highest  rate  from  any 
prior  segment  of  the  respective  A-588- 
054  and  A-588-604  proceedings  as 
adverse  facts  available,  which  is 


secondary  information  within  the 
meaning  of  section  776(c)  of  the  Act. 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  used  as  facts  available  from 
independent  sources  reasonably  at  its 
disposal  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  "corroborate  means  simply  that  the 
Depwrtment  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  H.R.  Doc.  316.  Vol. 
1.  103d  Cong..  2d  sess.  870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  as|>ect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  irrelevant.  Where  circumstances 
indicate  that  the  selected  margin  is  not 
appropriate  as  adverse  facts  available, 
the  Department  will  disregard  the 
margin  and  determine  an  appropriate 
margin  (see  Fresh  Cut  Flowers  from 
Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  60  FR  49567  (February  22. 
1996),  where  we  disregarded  the  highest 
margin  in  the  case  as  adverse  best 
information  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  extremely  high  margin). 

For  these  preliminary  results,  we  have 
examined  the  history  of  the  A-588-054 
and  A-588-604  cases  and  have 
determined  that  47.63  percent,  the  rate 
we  calculated  for  Koyo  in  the  1987-88 
A-588-054  review,  is  the  highest 
calculated  rate  for  any  firm  in  any  prior 
segment  of  the  A-588-054  finding,  and 
that  40.37  percent,  the  rate  we 
calculated  for  NSK  Corporation  in  the 
1988-89  A-588-604  review,  is  the 
highest  calculated  rate  for  any  firm  in 
any  prior  segment  of  the  A-588-604 
order.  In  addition,  we  have  examined 
the  circumstances  surrounding  the 
calculation  of  these  two  rates  and  have 
determined-that  there  is  no  reliable 
evidence  on  the  administrative  records 
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for  the  reviews  in  which  these  rates 
were  calculated  which  indicates  that 
these  margins  are  irrelevant  or 
inappropriate.  As  a  result,  for  these 
preliminary  results  we  have  used  47.63 
percent  in  the  A-588-054  case  and 
40.37  percent  in  the  A-588-604  case  as 
total  adverse  facts  available  for  Yamaha, 
Kawasaki,  Nigata,  and  Suzuki. 

Constructed  Export  Price 

Because  all  of  Koyo's  sales  and  certain 
of  Fuji's  sales  of  subject  merchandise 
were  first  sold  to  unrelated  purchasers 
after  import  into  the  United  States,  in 
calculating  U.S.  price  we  used 
constructed  export  price  (CEP)  for  all  of 
Koyo's  sales  and  certain  of  Fuji's  sales, 
as  defined  in  section  772(b)  of  the  Act. 

We  based  CEP  on  the  packed, 
delivered  price  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
discounts,  billing  adjustments,  freight 
allowances,  and  rebates.  Pursuant  to 
section  772(c)(2)(A)  of  the  Act,  we 
reduced  this  price  for  movement 
expenses  (Japanese  pre-sale  inland 
freight,  Japanese  post-sale  inland 
freight,  international  air  and/or  ocean 
freight,  marine  insurance,  Japanese 
brokerage  and  handling,  U.S.  inland 
freight  from  the  port  to  the  warehouse, 
U.S.  inland  freight  from  the  warehouse 
to  the  customer.  U.S.  duty,  and  U.S. 
brokerage  and  handling).  We  also 
reduced  the  price,  where  applicable,  by 
an  amount  for  the  following  expenses 
incurred  in  the  selling  of  the 
merchandise  in  the  United  States 
pursuant  to  section  772(d)(1): 
commissions  to  unrelated  parties,  U.S. 
credit,  payments  to  third  parties,  U.S. 
re{>acking  expenses,  and  indirect  selling 
expenses  (which  included,  where 
applicable,  inventory  carrying  costs, 
indirect  warehouse  expenses,  indirect 
advertising  expenses,  indirect  technical 
services  expenses,  pre-sale  warehousing 
expenses,  other  U.S.-incurred  indirect 
selling  expenses,  and  indirect  selling 
exfwnses  inciured  by  the  Japanese 
parent  related  to  commercial  activity  in 
the  United  States).  Finally,  pursuant  to 
section  772(d)(3),  we  further  reduced 
USP  by  an  amount  for  profit  to  arrive  at 
CEP. 

Because  certain  of  Fuji's  sales  of 
subject  merchandise  were  made  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  into  the 
United  States,  in  accordance  with 
section  772(a)  of  the  Act,  we  used 
export  price  (EP)  for  these  sales.  We 
calculated  EP  as  the  packed,  delivered 
price  to  unrelated  purchasers  in  the 
United  States.  In  accordance  with 
section  772(c)(2)(A)  of  the  Act,  we 
reduced  this  price  by  Japanese  pre-sale 


inland  freight,  Japanese  post-sale  inland 
freight,  international  air  and/or  ocean 
freight,  marine  insurance,  Japanese 
brokerage  and  handling,  U.S.  brokerage 
and  handling,  U.S.  duty,  and  U.S. 
inland  freight. 

Where  appropriate,  in  accordance 
vtrith  section  772(d)(2)  of  the  Act,  the 
Department  also  deducts  frt>m  USP  the 
cost  of  any  further  manufacture  or 
assembly  in  the  United  States,  except 
where  the  special  rule  provided  in 
section  772(e)  of  the  Act  is  apphed. 
With  respect  to  Koyo,  there  was  no 
further  manufacturing  of  A-588-054 
TRBs  by  Koyo  in  the  United  States 
during  the  review  period  and.  as  a 
result,  an  adjustment  for  value  added  in 
the  United  States  was  uimecessary. 
With  respect  to  Fuji,  its  two  U.S. 
affiliates,  Subaru  of  America  (SOA)  and 
Subaru-Isuzu  Automotive  (SIA),  both 
import  TRBs  into  the  United  States 
which  were  first  purchased  by  Fuji  from 
Japanese  producers  in  Japan.  While 
SOA  imported  TRBs  during  the  review 
period  for  the  sole  purpose  of  reselling 
the  bearings  as  replacement  parts  for 
Subaru  automobiles  in  the  United 
States,  SIA  imported  TRBs  for  the  sole 
purpose  of  using  them  in  its  production 
of  Subaru  automobiles  in  the  United 
States,  the  final  product  sold  by  SIA  to 
the  first  imaffiliated  customer  in  the 
United  States.  As  a- result,  we  requested 
information  fi*om  Fuji  and  SIA 
concerning  this  further  manufacture  and 
have  determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importation  under  section  772(e)  of  the 
Act  applies  to  Fuji. 

SecUon  772(e)  of  the  Act  provides 
that,  where  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  shall  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  if  there  is  a  sufficient 
quantity  of  sales  to  provide  a  reasonable 
basis  for  comparison  and  we  determine 
that  the  use  of  such  sales  is  appropriate. 
If  there  is  not  a  sufficient  quantity  of 
such  sales  or  if  we  determine  that  using 
the  price  of  identical  or  other  subject 
merchandise  is  not  appropriate,  we  may 
use  any  other  reasonable  basis  to 
determine  CEP. 

To  determine  whether  the  value 
added  in  the  United  States  by  SIA  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
differences  between  the  averages  of  the 
prices  chai<ged  to  the  first  unaffiliated 
U.S.  customer  for  the  final  merchandise 
sold  (the  automobiles)  and  the  averages 


of  the  prices  paid  for  the  subject 
merchandise  (the  imported  "TRBs)  by  the 
affiliated  person.  Based  on  this  analysis 
and  information  on  the  record,  we 
determined  that  the  value  of  the  TRBs 
further  processed  by  SLA  in  the  United 
States  was  a  minuscule  amount  of  the 
price  charged  by  SIA  to  the  first 
unaffiliated  customer  for  the 
automobiles  it  sold  in  the  United  States. 
Therefore,  we  determined  that  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise. 
Accordingly,  it  was  unnecessary  for  us 
to  make  an  adjustment  for  value  added 
in  the  United  States.  In  addition,  we 
have  determined  that  those  sales  of 
TRBs  made  by  SOA  as  replacement 
parts  in  the  United  States,  which 
constitute  sales  of  merchandise 
identical  and/or  most  similar  to  those 
TRBs  imported  by  SIA  for  use  in  the 
manufacture  of  Subaru  automobiles, 
were  made  in  sufficient  quantities  to 
provide  a  reasonable  basis  for 
comparison.  Therefore,  for  purposes  of 
determining  dimiping  margins  for  the 
TRBs  entered  by  SLA  and  used  in  the 
production  of  automobiles,  we  have 
used  the  weighted-average  dumping 
margins  we  calculated  on  sales  of 
identical  or  other  subject  merchandise 
sold  by  SOA  as  replacement  TRBs  to 
unaffiliated  persons  in  the  United 
States. 

No  other  adjustments  to  USP  were 
claimed  or  allowed. 

Normal  Value 

A.  Viability 

Based  on  (1)  Our  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  (2)  the  absence  of  any 
information  that  a  particular  market 
situation  in  the  exporting  country  does 
not  permit  a  proper  comparison,  and  (3) 
the  fact  that  each  company's  quantity  of 
sales  in  the  home  market  was  greater 
than  five  percent  of  its  sales  to  the  U.S. 
market,  we  determined  that  the  quantity 
of  the  foreign  like  product  for  Fuji  and 
Koyo  sold  in  the  exporting  countiy  was 
sufficient  to  permit  a  proper  comparison 
with  the  sales  of  subject  merchandise  to 
the  United  States  pursuant  to  section 
773(a)  of  the  Act.  Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  we  based  NV  on  the  prices 
at  which  the  foreign  like  products  were 
first  sold  for  consumption  in  the 
exporting  country. 

B.  Arm's-length  Sales 

We  excluded  from  our  analysis  those 
sales  Koyo  and  Fuji  made  to  affiliated 
customers  in  the  home  market  which 
were  not  at  arm's  length.  We  determined 
the  arm's-length  nature  of  Koyo's  and 
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Fuji's  home  market  sales  to  afflliated 
parties  by  means  of  our  99.5  percent 
arm's-length  test  in  which  we 
calculated,  for  each  model,  the 
percentage  difference  between  the 
weighted-average  prices  to  the  afflliated 
customer  and  all  unafflliated  customers 
and  then  calculated,  for  each  affiliated 
customer,  the  overall  weighted-average 
percentage  difference  in  prices  for  all 
models  purchased  by  tbe  customer.  If 
the  overall  weighted-average  price  ratio 
for  the  afflliated  customer  was  equal  to 
or  greater  than  99.5  percent,  we 
determined  that  all  sales  to  this 
afflliated  customer  were  at  arm's  length. 
Conversely,  if  the  ratio  for  a  customer 
was  less  than  99.5  percent,  we 
determined  that  all  sales  to  the  affiliated 
customer  were  not  at  arm's  length 
because,  on  average,  the  customer  paid 
less  than  unaffiliated  customers  for  the 
same  merchandise.  Therefore,  we 
excluded  all  sales  to  the  customer  from 
our  analysis.  Where  we  were  unable  to 
calculate  an  affiliated  customer  ratio 
because  identical  merchandise  was  not 
sold  to  both  afflliated  and  unafflliated 
customers,  we  were  unable  to  determine 
if  these  sales  were  at  arm's  length  and, 
therefore,  excluded  them  from  our 
analysis  {see  Stainless  Steel  Wire  Bods 
from  France:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  [61  FR  8915  (March  6,  1996)). 

C.  Cost  of  Production  Analysis 

Because  we  disregarded  sales  below 
the  cost  of  production  (CDP)  in  our  last 
completed  A-588— 054  review  for  Koyo, 
we  have  reasonable  grounds  to  believe 
or  suspect  that  sales  of  the  foreign  like 
product  under  consideration  for  the 
determination  of  NV  in  this  review  may 
have  been  made  at  prices  below  the 
COP,  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews:  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  From  Japan  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof  from  Japan,  58  FR 
64720  (December  9,  1993)).  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  of  sales 
by  Koyo. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  selling, 
general,  and  administrative  expenses 
(SGAA)  and  the  cost  of  all  expenses 
incidental  to  placing  the  foreign  like 
product  in  condition  packed  ready  for 
shipment.  We  relied  on  the  home 
market  sales  and  COP  information 


provided  by  Koyo  in  its  questionnaire 
responses. 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  TRBs 
were  made  at  prices  below  COP  within 
an  extended  period  of  time  in 
substantial  quantities  and  whether  such 
prices  permit  the  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-speciflc  COPs  to  the 
reported  home  market  prices  less  any 
applicable  movement  charges, 
discounts,  or  rebates. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  home  market  sales  for  a 
model  are  at  prices  less  than  the  COP, 
we  do  not  disregard  any  below-cost 
sales  of  that  model  because  we 
determine  that  the  below-cost  sales  were 
not  made  within  an  extended  period  of 
time  in  "substantial  quantities."  Where 
20  percent  or  more  of  a  respondent's 
home  market  sales  of  a  given  model  are 
at  prices  less  than  COP,  we  disregard 
the  below-cost  sales  because  they  are  (1) 
Made  within  an  extended  period  of  time 
in  substantial  quantities  in  accordance 
with  sections  773(b)(2)  (B)  and  (C)  of  the 
Act.  and  (2)  based  on  comparisons  of 
prices  to  weighted-average  COPs  for  the 
POR,  were  at  prices  which  would  not 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act. 

The  results  of  our  cost  test  for  Koyo 
indicated  that  for  certain  home  market 
models  less  than  20  percent  of  the  sales 
of  the  model  were  at  prices  below  COP. 
We  therefore  retained  all  sales  of  the 
model  in  our  analysis  and  used  them  as 
the  basis  for  determining  NV.  Our  cost 
test  for  Koyo  also  indicated  that  within 
an  extended  period  of  time  (one  year,  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act),  for  certain  home  market 
models  more  than  20  percent  of  the 
home  market  sales  were  sold  at  prices 
below  COP.  In  accordance  with  section 
773(b)(1)  of  the  Act,  we  therefore 
excluded  these  below-cost  sales  from 
our  analysis  and  used  the  remaining 
above-cost  sales  as  the  basis  for 
determining  NV. 

D.  Product  Comparisons 

For  both  Fuji  and  Koyo  we  compared 
U.S.  sales  witb  contemporaneous  sales 
of  the  foreign  like  product  in  the  home 
market.  We  considered  bearings 
identical  on  the  basis  of  nomenclature 
and  determined  most  similar  TRBs 
using  our  sum-of-the-deviations  model- 
match  methodology  which  compares 
TRBs  according  to  the  following  five 
physical  criteria:  inside  diameter, 
outside  diameter,  width,  load  rating, 
and  Y2  factor.  For  Koyo  we  used  a  20 


percent  difference-in-merchandise 
(difmer)  cost  deviation  cap  as  the 
maximum  difference  in  cost  allowable 
for  similar  merchandise,  which  we 
calculated  as  the  absolute  value  of  the 
difference  between  the  U.S.  and  home 
market  variable  costs  of  manufacturing 
divided  by  the  U.S.  total  cost  of 
manufacturing.  Because  Fuji,  a  reseller, 
was  unable  to  provide  the  variable  and 
total  costs  of  manufacturing  for  the 
TRBs  it  purchased  from  Japanese 
producers,  it  instead  provided  its 
acquisition  cost  for  each  TRB  model  it 
purchased  from  Japanese  producers.  As 
a  result,  consistent  with  our  practice  in 
past  TRB  reviews  for  Fuji,  we  used  these 
acquisition  costs  as  the  basis  for  our  20- 
percent  dihner  cap  (see,  e.g..  Tapered 
Roller  Bearings  and  Part  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearing,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan: 
Preliminary  Results  of  Administrative 
Reviews  and  Termination  in  Part,  61  FR 
25200  (May  20, 1996)). 

E.  Level  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  SAA  at  829-831. 
to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  as  the 
U.S.  sales.  When  we  are  unable  to  find 
sales  of  the  foreign  like  product  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sale,  we  may  compare 
U.S.  sales  to  sales  at  a  different  level  of 
trade  in  the  comparison  market. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  if  sales  at 
allegedly  different  levels  of  trade  are 
compared,  we  will  adjust  the  NV  to 
account  for  the  difference  in  levels  of 
trade  if  two  conditions  are  met.  First, 
there  must  be  differences  between  the 
actual  selling  activities  performed  by 
the  exporter  at  the  level  of  trade  of  the 
U.S.  sale  and  the  level  of  trade  of  the 
comparison  market  sales  used  to 
determine  NV.  Second,  the  differences 
between  levels  of  trade  must  affect  price 
comparability  as  evidenced  by  a  pattern 
of  consistent  price  differences  between 
sales  at  the  different  levels  of  trade  in 
the  market  in  which  NV  is  determined. 

Section  773(a)(7)(B)  of  the  Act 
establishes  that  a  CEP  "offset"  may  be 
made  when  two  conditions  exist:  (1)  NV 
is  established  at  a  level  of  trade  which 
constitutes  a  more  advanced  stage  of 
distribution  than  the  level  of  trade  of  the 
CEP.  and  (2)  the  data  available  do  not 
provide  an  appropriate  basis  for  a  leval- 
of-trade  adjustment. 

In  order  to  determine  that  there  is  a 
difference  in  level  of  trade,  the 
DefMrtment  must  find  that  two  sales 
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have  been  made  at  different  phases  of 
marketing,  or  the  equivalent.  Diffiarent 
phases  of  marketing  necessarily  involve 
differences  in  selling  functions,  but 
diffierences  in  selling  functions  (even 
substantial  ones)  are  not  alone  sufficient 
to  establish  a  difference  in  the  level  of 
trade.  Similarly,  seller  and  customer 
descriptions  (such  as  "distributor"  and 
"wholesaler")  are  useful  in  identifying 
different  levels  of  trade,  but  are 
insufficient  to  establish  that  there  is  a 
diffierence  in  the  level  of  trade. 

In  implementing  these  principles  in 
these  reviews,  we  asked  Fuji  and  Koyo 
to  provide  detailed  information 
concerning  their  selling  activities/ 
functions  for  each  claimed  phase  of 
marketing  and  to  establish  any  claimed 
levels  of  trade  based  on  these  activities. 
In  order  to  determine  whether  separate 
levels  of  trade  actually  existed  within  or 
between  the  U.S.  and  home  markets,  we 
reviewed  the  selling  activities 
associated  with  each  phase  of  marketing 
claimed  by  Fuji  and  Koyo.  Pursuant  to 
section  773(a)(l)(B)(i)  of  the  Act  and  the 
SAA  at  827,  in  identifying  levels  of 
trade  for  EP  and  home  market  sales  we 
considered  the  selling  functions 
reflected  in  the  starting  price  before  any 
adjustments.  For  CEP  sales  we 
considered  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  under  section 
772(d)  of  the  Act.  Whenever  sales  were 
made  by  or  through  an  affiliate  company 
or  agent,  we  considered  all  selling 
activities  of  both  affiliated  parties, 
except  for  those  selling  activities  related 
to  expenses  deducted  under  section 
772(d)  of  the  Act  in  CEP  situations. 

In  reviewing  the  selling  functions 
reported  by  Fuji  and  Koyo,  we 
considered  all  types  of  selling  activities 
performed.  In  analyzing  whether 
separate  levels  of  trade  existed  in  these 
reviews,  we  found  that  no  single  selling 
function  in  the  bearings  industry  was 
sufficient  to  indicate  a  separate  level  of 
trade  [see  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comments,  61  FR  7307.  7348  (February 
27, 1996)).  In  addition,  in  determining 
whether  separate  levels  of  trade  existed 
in  or  between  the  U.S.  and  home 
markets,  we  analyzed  the  selling 
activities  associated  with  the  phases  of 
marketing  the  respondents  reported  and 
expected  the  functions  and  activities  of 
the  seller  to  be  similar  if  a  respondent 
claimed  levels  of  trade  to  be  the  same. 
Conversely,  if  the  party  claimed  that 
levels  of  trade  were  different  for 
different  groups  of  sales,  we  expected 
the  functions  and  activities  of  the  seller 
to  be  dissimilar. 

Koyo  reported  two  different  phases  of 
marketing,  original  equipment 


manufacturers  (OEM)  and  after-maiicet 
(AM),  in  both  its  U.S.  and  home 
mariiets.  Based  on  our  analysis  of  the 
information  of  the  record  concerning  the 
selling  activities  associated  with  eadi  of 
Koyo's  claimed  home  market  phases  of 
marketing,  we  found  significant 
differences  in  the  advertising,  inventory 
maintenance,  and  sales  and  marketing 
support  activities  performed  and,  to  a 
lesser  degree,  differences  in  other 
selling  activities  as  well.  As  a  result,  we 
determined  that  Koyo's  claimed  phases 
of  marketing  constituted  two  separate 
home  market  levels  of  trade. 

While  Fuji  sold  to  both  related  and 
unrelated  dealers  in  Japan,  it  reported 
that  there  were  no  significant 
differences  in  the  selling  activities  it 
performed  when  selling  to  each  group 
and  claimed  only  one  phase  of 
marketing  in  the  home  market.  Based  on 
our  examination  of  the  information 
supplied  by  Fuji,  we  agree  that  only  one 
phase  of  marketing  exists  and  have 
therefore  determined  that  there  is  only 
one  level  of  trade  for  Fuji  in  the  home 
market. 

With  respect  to  Koyo's  U.S.  sales, 
which  were  all  CEP  sales,  Koyo  reported 
two  different  phases  of  marketing  based 
on  the  starting  price  of  the  CEP  sales 
made  by  its  affiliated  reseller  to 
unaffiliated  U.S.  customers.  Likewise, 
Fuji  reported  three  phases  of  marketing 
for  its  U.S.  CEP  sales  based  on  the 
starting  price  for  the  CEP  sales  made  by 
its  affiliated  reseller  to  unaffiliated 
customers  in  the  United  States.  While 
we  recognize  that  Koyo's  and  Fuji's 
affiliated  resellers  performed  different 
selling  activities  in  association  with  the 
reported  phases  of  marketing  such  that 
different  U.S.  levels  of  trade  exist  based 
on  the  price  to  the  unaffiliated  U.S. 
customer  (i.e.,  the  CEP  starting  price),  in 
CEP  situations  we  do  not  determine  the 
U.S.  level  of  trade  on  the  basis  of  the 
CEP  starting  price.  Rather,  as  described 
above,  in  CXP  situations  we  determine 
the  U.S.  level  of  trade  on  the  basis  of  the 
CEP  starting  price  minus  the  expenses 
and  profit  deducted  pursuant  to  section 
772(d)  of  the  Act  [i.e..  the  level  of  trade 
of  the  CEP  sale).  'Therefore,  in  order  to 
determine  the  U.S.  level  of  trade  for 
Koyo's  and  Fuji's  CEP  sales,  we 
examined  those  selling  expenses  Koyo 
and  Fuji  performed  in  association  with 
the  phase  of  marketing  from  the  foreign 
parent  to  the  affiliated  reseller  and, 
regardless  of  the  level  of  trade  of  the 
CEP  starting  price,  found  no  significant 
differences  in  the  functions  eiti^er  Koyo 
or  Fuji  performed  v/hea  selling  to  its 
respective  U.S.  affiliate.  As  a  result,  we 
determined  that  there  was  only  one  U.S. 
level  of  trade  for  both  Koyo's  and  Fuji's 
CEP  sales. 


In  regard  to  its  EP  sales,  Fuji 
identified  two  categories  of  U.S.  EP 
sales:  those  to  certain  independent 
distributora  in  the  United  States  where 
the  merchandise  is  directly  shipped 
from  Japan  and  the  paperwork  is 
processed  by,  and  certain  selling 
functions  are  performed  by,  Fuji's 
related  affiUate  SOA,  and  those  direct 
sales  to  an  independent  dealer/ 
distributor  in  Hawaii.  In  determining 
whether  separate  levels  of  trade  existed 
between  these  two  phases,  we  examined 
the  selling  functions  as  reflected  in  the 
starting  price  to  the  imaffiliated  U.S. 
customer  and  found  that  Fuji  provided 
very  limited  selling  functions  to  the 
Hawaiian  dealer/distributor  as 
compared  to  the  independent 
distributors.  As  a  result,  we  have 
determined  that  Fuji's  EP  sales 
constitute  two  separate  U.S.  EP  levels  of 
trade. 

When  we  compared  the  level  of  trade 
of  Koyo's  CEP  sales  to  Koyo's  home 
market  levels  of  trade  we  found  that  the 
record  indicated  that  the  level  of  trade 
of  the  CEP  sales  involved  little  or  no 
technical  services,  engineering  services, 
advertising,  after-sales  services,  or 
strategic  planning  and,  as  a  result,  was 
different  from  either  of  the  home  market 
levels  and  also  at  a  less  advanced  stage 
of  distribution  than  sales  at  either  of  the 
home  market  levels.  Likewise,  when  we 
compared  the  level  of  trade  of  Fuji's 
CEP  sales  to  its  home  market  level  of 
trade,  the  record  again  indicated  that  the 
CEP  sales  involved  little  or  no  technical 
services,  engineering  services,  after-sale 
services,  or  advertising  and  were  at  a 
less  advanced  stage  of  distribution  than 
the  sales  at  the  home  market  level  of 
trade.  Up>on  comparing  Fuji's  sales  at  its 
two  U.S.  EP  levels  of  trade  to  its  sales 
at  its  home  market  level  we  found  that 
the  selling  functions  at  its  home  market 
level  of  trade  included  strategic/ 
economic  planning  services,  training 
and  personnel  services,  and  technical 
services  which  were  not  characteristic 
of  the  U.S.  EP  levels  of  trade. 
Consequently,  because  we  were  unable 
to  find  the  same  levels  of  trade  in  the 
home  market  as  in  the  United  States  for 
both  respondents,  we  were  unable  to 
match  Fuji's  and  Koyo's  U.S.  CEP  sales 
and  Fuji's  EP  sales  at  the  same  level  of 
trade  in  the  home  market. 

When  we  are  unable  to  find  sales  of 
the  foreign  like  product  in  the  home 
market  at  the  same  level  of  trade  as  that 
of  the  CEP  or  EP  sales,  we  examine 
whether  a  l#vel-of-trade  adjustment  is 
appropriate.  Because  the  same  level  of 
trade  as  Koyo's  and  Fuji's  CEP  level  and 
Fuji's  EP  levels  did  not  exist  in  their 
home  markets,  we  lacked  the  data 
necessary  to  determine  whether  there 
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was  a  consistent  pattern  of  price 
differences  between  levels  of  trade 
based  on  Koyo's  and  Fuii's  home  market 
sales  of  merchandise  under  review,  in 
accordance  with  section  773(aK7)(A)  of 
the  Act.  However,  the  SAA  states  that 
"if  information  on  the  same  product  and 
company  is  not  available,  the 
adjustment  may  also  be  based  on  sales 
of  other  products  by  the  same  company. 
In  the  abisence  of  any  sales,  including 
those  in  recent  time  pwriods.  to  different 
levels  of  trade  by  the  exporter  or 
producer  under  investigation. 
Commerce  may  further  consider  the 
selling  experience  of  other  producers  in 
the  home  market  for  the  same  product 
or  other  products"  (see  SAA  at  830). 
Accordingly,  we  examined  these 
alternative  methods  for  calculating  the 
level-of-trade-adjustment  for  Koyo  and 
Fuji,  but  we  lacked  the  information  that 
would  allow  us  to  apply  them.  Because 
the  data  available  do  not  provide  an 
appropriate  basis  for  making  a  level-of- 
trade  adjustment  for  Koyo  or  Fuji,  but 
Koyo's  and  Fuji's  respective  home 
market  levels  of  trade  are  at  a  more 
advanced  stage  of  distribution  than  the 
level  of  trade  of  their  respective  CEP 
sales,  a  CEP  offset  ad|>istment.  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act.  is  appropriate.  Both 
respondents  claimed  a  CEP  ofTset 
adjustment  and  we  applied  the  offset  to 
NV  in  our  CEP  comparisons  for  Koyo 
and  Fuji. 

F.  Home  Market  Price 

While  we  found  below-cost  home 
market  sales  for  Koyo,  Koyo's  remaining 
home  market  sales  at  or  above  cost  were 
sufficient  to  serve  as  the  basis  for  NV. 

We  based  home  market  prices  on  the 
packed,  ex-factory  or  delivered  prices  to 
affiliated  purchasers  (where  an  arm's- 
length  relationship  was  demonstrated) 
and  unafTiliated  purchasers  in  the  home 
market.  We  made  adjustments  for 
differences  in  packing  and  for 
movement  expenses  in  accordance  with 
sections  773(a)(6)  (A)  and  (B)  of  the  Act. 
In  addition,  we  made  adjustments  for 
diffiarences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(U)  of  the  Act.  and  for 
differences  in  circumstances  of  sale 
(COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
353.56.  For  comparison  to  EP  we  made 
COS  adjustments  by  deducting  home 
market  direct  selling  expenses  and 
adding  U.S.  direct  selling  expenses.  For 
comparisons  to  CEP.  we  made  COS 
adjustments  to  NV  by  deducting  home 
market  direct  selling  expenses  and. 
where  applicable,  adding  U.S.  direct 
selling  expenses,  except  those  deducted 


from  the  starting  price  in  calculating 
CEP  pursuant  to  section  772(d)  of  the 
Act.  We  aleo  made  adjustments,  where 
applicable,  for  home  market  indirect 
selling  expenses  to  ofEtet  U.S. 
commissions  in  EP  and  CEP 
calculations. 

While  both  Koyo  and  Fuji  claimed 
certain  post-sale  price  adjustments  to 
their  reported  home  market  prices,  we 
have  not  allowed  these  adjustments,  as 
explained  in  detail  in  the  proprietary 
versions  of  our  1994-95  preliminary 
results  analysis  memoranda  for  Koyo 
and  Fuji. 

No  other  adjustments  were  claimed  or 
allowed. 

Fair  Value  Comparisoiis 

To  determine  whether  sales  of  TRBs 
by  the  respondents  in  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  CEP  and  EP  to  NV,  as 
described  in  the  "United  States  Price" 
and  "Normal  Value"  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(2)  of  the  Act,  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  monthly  averages 
to  individual  U.S.  sales  transactions.  For 
Koyo,  which  had  two  phases  of 
marketing  in  the  home  market,  we  first 
calculated  monthly  weighted-average 
NVs  for  the  phase  of  marketing  in  the 
home  market  which  was  most 
comparable  to  that  in  which  the  U.S. 
transaction  was  made  (as  defined  by  the 
price  to  the  firet  unrelated  U.S. 
customer).  Then,  to  the  extent  possible, 
we  compared  CEP  to  this  NV. 
Alternatively,  where  there  were  no 
home  market  sales  in  the  phase  of 
marketing  most  comparable  to  the  U.S. 
sale,  we  weight-averaged  home  market 
sales  for  the  other  home  market  phase 
of  distribution  and  compared  CEP  to 
this  NV  (see.  e.g..  Stainless  Steel  Wire 
Rods  from  France:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review.  61  FR  8015  (March  6.  1996)  and 
Fresh  Kiwifruit  from  New  Zealand: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
15922  (April  10.  1996)).  In  regard  to 
Fuji,  which  sold  in  only  one  home 
market  channel  of  distribution,  we 
compared  CEP  and  EP  to  the  monthly 
weighted-average  NVs  we  calculated  for 
this  single  channel  of  distribution. 

Prelimiiiary  Results  of  Review 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  following 
weighted-average  dumping  margins 
exist  for  the  period  October  1, 1994. 
through  September  30, 1995: 


Manutodurer/exporter/reseNer 


For  the  A-668-054  Case: 

Koyo  Seiko 

Ft# 

Kawasatd 

Yamaha 


Siauki. 

For  the  A- 

Fujl 


68a-604Case: 


Honda  

Kawasaki 

Yamaha 

Nigata 

Suztid 

fMMsu 

Showa  Seiko 


Margin 
(percent) 


31.25 
11.35 
47.63 
47.63 
47.63 
47.63 

(') 

{') 

40J7 

40.37 

40.37 

40.37 

(') 

V) 


^  No  shipmenis  or  sales  subset  to  this  re- 
view. The  him  has  no  rata  from  any  prior  seg- 
ment of  this  proceeding. 

Parties  to  these  proceedings  may 
request  disclosure  within  five  days  of 
the  date  of  publication  of  this  notice  and 
may  request  a  hearing  within  ten  days 
of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  business 
day  thereafter.  Case  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  no  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefe  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  no  later  than  37  days  after  the  date 
of  publication  of  this  notice.  Parties  who 
submit  argument  in  these  proceedings 
are  requested  to  submit  with  the 
argument  (1)  a  statement  of  the  issues 
and  (2)  a  brief  summary  of  the 
argument.  The  Department  will  issue 
final  results  of  these  administrative 
reviews,  including  the  results  of  our 
analysis  of  the  issues  in  any  such 
written  comments  or  at  a  hearing, 
within  180  days  of  issuance  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  TRBs  from  Japan  entered,  or 
withdrawn  from  warehouse,  fcv 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act: 

(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
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established  in  the  final  results  of  these 
reviews; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  these  reviews,  a  prior  review, 
01^  the  LTFV  investigations,  but  the 
manufiacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufiacturer  of 
the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  these 
or  any  previous  reviews  conducted  by 
the  Department,  the  cash  deposit  rate  for 
the  A-588-054  case  will  be  18.07 
percent,  and  36.52  percent  for  the  A- 
588-604  case  (see  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews:  Tapered  Roller  Bearings, 
Finished  and  Unfinished,  and  Parts 
Thereof,  from  Japan  and  Tapered  Roller 
Bearings,  Four  Inches  or  less  in  Outside 
Diameter,  and  Components  Thereof, 
From  Japan.  58  FR  51058,  51061 
(September  30, 1993)). 

All  U.S.  sales  by  each  respondent  will 
be  subject  to  one  deposit  rate  according 
to  the  proceeding. 

The  cash  deposit  rate  has  been 
determined  on  the  basis  of  the  selling 
price  to  the  firet  unrelated  customer  in 
the  United  States.  For  appraisement 
purposes,  where  information  is 
available,  the  Department  will  use  the 
entered  value  of  the  subject 
merchandise  to  determine  the 
appraisement  rate. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties.  These 
administrative  reviews  and  this  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)}  and  19 
CFR  353.22. 

Dated:  October  30. 1996. 
Rabeit  S.  LaRnssa, 

Acting  Assistant  Secretary  for  Import 
A  dministnition. 

[FR  Doc  96-28559  Filed  11-5-96;  8:45  am] 
WLUNO  oooc  asio-os-^ 


Univwrsity  of  Callfomia.  at  ai.;  Notica  of 
Conaolidatad  Dacialon  on  Applicationa 
for  Duty-Fraa  Entry  of  Seiantific 
Inatramanti 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  96-091.  Applicant: 
University  of  California,  San  Diego,  La 
Jolla.  CA  92093-0931.  Instrument: 
Digital  Sleep  Recorder,  Model  VitaPort 
2.  Manufacturar:  TEMEC  Instruments 
BV,  The  Netherlands.  Intended  Use:  See 
notice  at  61  FR  49113,  September  18, 
1996.  Reasons:  The  foreign  instrument 
provides:  (1)  electronic  measurements  of 
electrophysical  (e.g.  EEC  and  EOG)  and 
cardiorespiratory  (e.g.  ECG  and  RIP- 
THOR)  parametere  and  (2)  minimized 
weight,  power  consumption  and 
physical  dimensions  appropriate  for 
space  flight.  Advice  received  fiom: 
National  Institutes  of  Health,  September 
10, 1996. 

Docket  Number:  96-092.  Applicant: 
University  of  Pittsbui^gh  Medical  Center, 
Pittsburgh,  PA  15213-2582.  Instrument: 
Microvolume  Stopped-Flow 
Spectrometer,  Model  SX.18MV. 
Manufacturer:  Applied  Photophysics, 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  61  FR  49113,  September 
18, 1996.  Reasons:  The  foreign 
instrument  provides:  (1)  a  vertical  flow 
circuit  for  loading  solutions  of  difiierent 
osmolalities  into  its  injection  ports  and 
(2)  low  temperature  capability  (-5*^])  for 
analysis  of  temperattife  sensitive  yeast 
strains.  Advice  received  from:  National 
Institutes  of  Health,  September  10, 1996. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 


scientific  value  to  either  of  the  foreign 

instruments. 

Frank  W.Craal, 

Director,  Statutmy  Import  Propams  Staff. 

(FR  Doc  96-28SS3  Filed  11-05-96;  8:4S  am] 


Applicationa  fOr  Duty-Fraa  Entry  of 
Sdantiflc  Inatrumanta 

Purauant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultiual 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number  96-110.  Applicant: 
University  of  Connecticut  Health 
Center,  263  Farmington  Avenue, 
Farmington,  CT  0603Q-3505. 
Instrument:  High  Intensity  Xenon 
Flashlamp,  Model  XF-10.  Manufacturer: 
Hi-Tecb  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  characterize  EPa  induced 
calcium  release  in  megakaryocytes 
during  experiments  to  characterize  the 
mechanisms  of  action  of  prostacyclin. 
Application  accepted  by  Commissioner 
of  Customs:  October  10, 1996. 

Docket  Number:  96-111.  Applicant: 
Univeraity  of  North  Carolina  at  Chapel 
Hill,  CB#  3270, 118  Davie  Hall,  Chapel 
Hill,  NC  27599-3270.  Instrument:  4 
each  Operant  Boxes  with  9-Hole 
Nosepoke  Wall.  Manufacturer  Paul  Fray 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  the  neural  basis  of  attention  in 
rodents  using  previously  developed 
research  paradigms.  Application 
accepted  by  Commissioner  of  Customs: 
October  17,  1996. 

Docket  Number:  96-112.  Applicant: 
Harvard  University,  Harvard  Medical 
School,  CBBSM,  Mudd  Building,  Room 
106,  250  Longwood  Avenue,  Boston, 
MA  02115.  Instrument:  Stopped-Flow 
Spectrometer,  Model  SX.18MV. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  to  examine 
the  mechanisms  of  a  niunber  of  zinc 
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metalloenzymes.  The  goal  of  the 
research  is  to  establish  the  number  and 
type  of  intermediates  and  their  rates  of 
interconversion  as  an  aid  in  establishing 
their  mechanics  of  action.  Application 
accepted  by  Commissioner  of  Customs: 
October  21. 1996. 
Fruk  W.  CtmI. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  96-28554  Filed  11-05-96;  8:45  ami 
MJJMO  COM  Mi«-oe-r 


[C-480-602] 

Certain  WekJad  CartMn  Steal  P(pa  and 
Tuba  Producta  from  Turkey;  Extanaion 
of  TIma  Limit  for  Countarvalling  Duty 
Admlnlatratlva  Ravlaw 

AQCNCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  Time 
Limit  for  Countervailing  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  and  final  results 
of  this  administrative  review  of  the 
countervailing  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube 
products  from  Turkey.  The  review 
covers  the  period  January  1.  1995 
through  December  31.  1995. 

EFFECTIVE  DATE:  November  6.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Moore  or  Norma  Curtis. 
Office  of  CVD/AD  Enforcement.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Con.stitution 
Avenue.  N.W.  Washington.  DC.  20230: 
telephone:  (202)  482-2786 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit. 
the  Department  is  extending  the  time 
limit  for  the  completion  of  the 
preliminary  results  to  no  later  than 
March  31.  1997.  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930.  as  amended  by  the  Uruguay 
Round  Agreements  Aci  (URAA).  [See 
Memorandum  to  the  file  from  Jeffrey  P. 
Bialos  to  Robert  S.  LaRussa  on  file  in  the 
public  file  of  the  Central  Records  Unit, 
Room  B-099  of  the  Department  of 
Commerce). 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930.  as  amended  by  the  URAA  (19 
U.S.C.  1675(a)(3)(A)). 


Dated:  October  24. 1996. 
JmBny  P.  BialM. 

Principal  Deputy  Assistant  Secretary  for 
Import  A  dminittration . 
(PR  Doc.  96-28445  Filed  11-5-96:  8:45  am] 
HUJNQ  COM  Mia-oa-M 


Technology  Admlntatratlon 

Under  Sacratary  for  Technology, 
National  Medal  of  Technology 
Nomination  Evaluation  Commltlaa; 
Notice  of  Determination  for  Ctoaure  of 
Meeting 

The  National  Medal  of  Technology 
Nomination  Evaluation  Committee  has 
scheduled  a  meeting  for  December  16. 
1996. 

The  Committee  was  established  to 
assist  the  Department  in  executing  its 
responsibilities  under  15  U.S.C.  3711. 
Under  this  provision,  the  Secretary  is 
responsible  for  recommending  to  the 
President  prospective  recipients  of  the 
National  medal  of  Technology.  The 
Committee's  recommendations  are  made 
after  reviewing  all  nominations  received 
in  response  to  a  public  solicitation.  The 
Committee  is  chartered  to  have  twelve 
members. 

THIE  AND  PLACE:  The  meeting  will  begin 
at  10:00  a.m.  and  end  at  3.00  p.ni.  on 
December  16.  1996.  The  meeting  will  be 
held  in  Room  4830  at  the  U.S. 
Department  of  Comnierce,  14th  Street 
and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Katie  Wolf,  Director.  National  Medal  of 
Technology.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  N.W..  Herbert  C.  Hoover 
Building.  Room  4823.  Washington.  D.C. 
20230.  (202-482-3953). 

If  a  member  of  the  public  would  like 
to  submit  written  comments  concerning 
the  committee's  affairs  at  any  time 
before  and  after  the  meeting,  written 
comments  should  be  addressed  to  the 
Director  of  the  National  Metal  of 
Technology  as  indicated  above. 
SUPPtf  MENTARY  INFORMATION:  The 
meeting  will  be  closed  to  discuss  the 
relative  merits  of  persons  and 
companies  nominated  for  the  Medal. 
Public  disclosure  of  this  information 
would  be  likely  to  significantly  frustrate 
implementation  of  the  National  Medal 
of 'Technology  program  because 
premature  publicity  about  candidates 
under  consideration  for  the  Medal,  who 
may  or  may  not  ultimately  receive  the 
award,  would  be  likely  to  discourage 
nominations  for  the  Medal. 

Accordingly.  I  find  and  determine, 
pureuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C  app. 


2.  as  amended,  that  the  December  16. 
1996,  meeting  may  be  closed  to  the 
public  in  accordance  with  Section 
552b(c)(9)(B)  of  Title  5,  United  States 
Code  because  revealing  information 
about  Medal  candidates  would  be  likely 
to  significantly  frustrate  implementation 
of  a  proposed  agency  action. 

Due  to  the  closure  of  the  meeting, 
copies  of  the  minutes  of  the  meeting 
will  not  be  available,  however  a  copy  of^ 
the  Notice  of  Determination  will  be 
available  for  public  inspection  and 
copying  in  the  office  of  Katie  Wolf, 
Director,  National  Medal  of  Technology, 
14th  and  Constitution  Avenue,  N.W.. 
Herbert  Hoover  Building,  Room  4823. 
Washington,  D.C.  20230,  (Ph:  202-482- 
3953). 

Dated:  October  30. 1996. 
Kelly  Caraes. 

Deputy  Assistant  Secretary,  Office  of 
Technology  Policy. 

(PR  Doc  96-28500  Filed  11-5-96:  8:45  am] 
MLUNQ  OOM  M10-1S-M 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcamant  of  Import  Raatraint 
Umlta  for  Certain  Cotton.  Wool  and 
Man-Made  Hl>er  Textile  Producta 
Produced  or  Manufactured  in  Hungary 

November  1. 1996. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naom.i  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Hungary  and  exported  during  the  period 
January  1,  1997  through  December  31. 
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1997  are  based  on  the  limits  notified  to 
the  Textiles  Monitoring  Body  pursuant 
to  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothins  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1997  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
mmibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
IVoy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fur  Am  ImplemeatatioB  <tf  Textile 
AytwimeHta 

November  1, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Hungary  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1997  and  extending 
through  December  31, 1997,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-monlti  restraint 
limit 

351/661 

410 

433 

242.248  dozen. 
92 1.269  square  me- 
ters. 
17,471  dozea 

434 

435 

443 

444 

14.824  dozen. 
25.623  dozen. 
164.119  numbers. 
52.943  numbers. 

448 

604 

22.645  dozen. 
1.198.996  Idlograms. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 


31, 1996  shall  be  chaiged  against  those  levels 
of  restraint  to  the  extent  of  any  imfiUed 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  sudi  goods  shall  be  subject 
to  the  levels  set  kxih  in  this  directive. 

The  limits  set  forth  above  is  sul^ect  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  Uruguay  Round  Agreement  on 
Textiles  and  Qothing  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Conmiissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  to  the  rolemaking  provisions  of  5 
U.S.a  S53(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Affeements. 

(PR  Doc  96-28572  Filed  11-5-96: 8:45  am] 
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Announcamant  of  an  Import  Raatraint 
Limit  for  Certain  Wool  Taxtlia  Products 
Produced  or  Manufactured  In  Ukraine 

November  1, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  January  1. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Elepartment  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

8UPPI.EMENTARY  INFORMATION: 

Antlwrity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  Memoranduim  of  Understanding 
(MOU)  dated  May  6, 1995.  between  the 
Governments  of  the  United  States  and 
Ukraine  establishes  a  limit  for  textile 
products  in  Category  435  for  the  period 
January  1. 1997  through  December  31. 
1997. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limit.  The  limit  for  Category 


435  has  been  reduced  for  curyforward 
applied  in  1996. 

This  limit  is  subject  to  revision 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  of  Textiles  and  Clothing 
(ATC).  On  the  date  that  Ukraine 
becomes  a  member  of  the  World  Trade 
Organization  the  restraint  Umit  will  be 
modified  in  accordance  with  the  ATC. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATIC»4  will  be  published  in  tiie 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fiDr  tlw  Implementation  oTTextik 
Agi'auDenti 

November  1, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  secticn 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Memorandum  of  Underetanding  dated  May  6, 
1995,  between  the  Governments  of  the 
United  States  and  Ukraine;  and  in 
accordance  mth  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1997,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  textile 
products  in  Category  435,  produced  or 
manufactured  in  Ulcraine  and  exported 
during  the  twelve-month  period  twginning  on 
January  1, 1997  and  extending  through 
December  31, 1997,  in  excess  of  81,558 
dozen. 

Imports  chaiged  to  this  categcHy  limit  for 
the  period  January  1, 1996  throu^  December 
31, 1996  shall  be  chaiged  against  that  level 
of  restraint  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit  established  for 
that  period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

Should  Ukraine  Income  a  member  of  the 
World  Trade  Organization,  the  limit  set  forth 
above  will  be  subject  to  adjustment  in  the  ' 
future  pursuant  to  the  provisions  of  the 
Uruguay  Round  Agreements  Act,  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  and  any  administrative  arrangement 
notified  to  the  Textiles  Monitoring  Body. 
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In  carrying  out  the  above  directions,  the 
(Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  S 
use.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

IFR  Doc.  96-28571  Filed  1  l-S-96:  8:45  am) 
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Textile  and  Apparel  Categories  With 
the  Harmonized  Tariff  Schedule  of  the 
United  States;  Changes  to  the  1996 
Correlation 

November  1.  1996. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnOM:  Changes  to  the  1996  correlation. 

EFFECTIVE  DATE:  November  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATKM:  The 
Correlation:  Textile  and  Apparel 
Categories  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(1996)  present  the  harmonized  tariff 
numbers  under  each  of  the  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  categories  used  by  the 
United  States  in  monitoring  imports  of 
these  textile  products  and  in  the 
administration  of  the  textile  program. 
The  Correlation  should  be  amended  to 
include  the  following  changes  for 
Categories  229.  611.  618  and  629  which 
are  effective  on  November  1.  1996: 

Changes  to  the  1996  Correlation 

Delete  .'5406  24.9030  and  5408  24.9060 
(618). 

Add  5408.24.9010— Woven  fabrics 
containing  85  percent  or  more  by  weight 
of  artificial  filament  or  .strip  or  the  like, 
printed,  weighing  not  more  than  170 
g/m2.  discharge  printed  (618). 

Add  5408.24.9020— Woven  fabrics 
containing  85  percent  or  more  by  weight 
of  artificial  filament  or  strip  or  the  like, 
printed,  weighing  not  more  than  170 
g/m2.  other  than  discharge  printed 
(618). 

Add  5408.24  9040— Woven  fabrics 
containing  85  percent  or  more  by  weight 
of  artificial  filament  or  strip  or  the  like, 
printed,  weighing  more  than  170  g/m2, 
discharge  printed  (618). 


Add  5408.24.9050— Woven  fabrics 
containing  85  percent  or  more  by  weight 
of  artificial  filament  or  strip  or  the  like, 
printed,  weighing  more  than  170  g/m2, 
other  than  discharge  printed  (618). 

Delete  5408.34.9090  (629). 

Add  5408.34.9085 — Other  woven 
fabrics  of  artificial  filament  yam. 
printed,  not  elsewhere  specified  or 
included,  discharge  printed  (629). 

Add  5408. 34. 909S— Other  woven 
fabrics  of  artiHcial  filament  yam, 
printed,  not  elsewhere  specified  or 
included,  other  than  discharge  printed 
(629). 

Delete  5516.14.0010.  5516.14.0020 
and  5516.14.0000(611). 

Add  5516.14.0005— Woven  fabrics 
containing  85  percent  or  more  by  weight 
of  artificial  staple  fibers,  printed,  plain 
weave,  discharge  printed  (611). 

Add  5516.14.0015— Woven  fabrics 
containing  85  percent  or  more  by  weight 
of  artificial  staple  fibers,  printed,  plain 
weave,  other  than  discharge  printed 
(611). 

Add  5516.14.0025— Woven  fabrics 
containing  85  percent  or  more  by  weight 
of  artificial  staple  fibers,  printed,  satin 
weave  or  twill  weave,  discharge  printed 
(611). 

Add  5516.14.0030— Woven  fabrics 
containing  85  percent  or  more  by  weight 
of  artificial  staple  fibers,  printed,  satin 
weave  or  twill  weave,  other  than 
discharge  printed  (611). 

Add  5516.14.0085— Woven  fabrics 
containing  85  percent  or  more  by  weight 
of  artificial  staple  fibers,  printed,  other 
than  plain  weave,  satin  weave  or  twill 
weave,  discharge  printed  (611). 

Add  5516.14.0095 — Woven  fabrics 
containing  85  percent  or  more  by  weight 
of  artificial  staple  fibers,  printed,  other 
than  plain  weave,  satin  weave  or  twill 
weave,  other  than  discharge  printed 
(611). 

Delete  5516.24.0090  (629). 
.  Add  5516.24.0085— Woven  fabrics  of 
artificial  staple  fibers  containing  less 
than  85  percent  by  weight  of  artificial 
staple  fibers,  mixed  mainly  or  solely 
with  man-made  fiber  filaments, 
discharge  printed  (629). 

Add  5516.24.0095— Woven  fabrics  of 
artificial  staple  fibers  containing  less 
than  85  percent  by  weight  of  artificial 
staple  fibers,  mixed  mainly  or  solely 
with  man-made  fiber  filaments,  other 
than  discharge  printed  (629). 

Delete  5810.91.0010.  5810.91.0020. 
5810.92.9050  and  5810.92.0080  (229). 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements 

IFR  Doc.  96-28570  Filed  11-5-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

BPA/Lower  Valley  TrMtamission 
Projact 

AQENCY:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMMARY:  This  notice  announces  BPA's 
proposal  to  construct  a  new  single- 
circuit  115-kiIovolt  transmission  line 
fiom  BPA's  Swan  Valley  Substation, 
west  of  Swan  Valley,  Bonneville 
County.  Idaho,  east  approximately  36 
miles  to  BPA's  Teton  Substation, 
northwest  of  Jackson.  Teton  County, 
Wyoming.  In  accordance  with  DOE 
regulations  for  compliance  with 
floodplain  and  wetlands  environmental 
review  requirements  (10  C.F.R.  Part 
1022).  BPA  will  prepare  a  floodplain 
and  wetlands  assessment  and  will 
perform  this  proposed  action  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain  and  wetlands.  The 
assessment  and  a  floodplain  statement 
of  findings  will  be  included  in  the 
environmental  impact  statement  being 
prepared  for  the  proposed  project  in 
accordance  with  the  National 
Environmental  Policy  Act. 

DATES:  Comments  are  due  to  the  address 
below  no  later  than  November  21,  1996. 
ADDRESSES:  Submit  comments  to  the 
Public  Involvement  and  Information 
Manager.  Bonneville  Power 
Administration— CKP,  P.O.  Box  12999, 
Portland.  Oregon,  97212.  Comments 
may  also  be  sent  to  the  BPA  Internet 
address:  comment@bpa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Wittperm — ECN,  Bonneville 
Power  Administration.  P.O.  Box  3621, 
Portland.  Oregon,  97208-3621,  phone 
number  (503)  230-3297,  fax  number 
(503)  230-5699. 

SUPPt.EMENTARY  INFORMATION:  As 
proposed,  the  project  would  locate  a 
new  115-kV  transmission  lines  on  75 
feet  of  additional  right-of-way.  The 
proposed  transmission  line  corridor  and 
associated  access  roads  cross  drainages 
identified  as  100  year  floodplains.  The 
Federal  Emergency  Management  Agency 
(FEMA)  identifies  areas  that  have  a  one 
p>ercent  chance  of  being  flooded  in  a 
given  year  as  a  100-year  floodplain.  The 
100-year  floodplains  crossed  by  the 
transmission  line  corridor  and  or  access 
roads  are: 

Pine  Creek 
T2N  R43E  Sec  14  (corridor) 
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T2N  R44E  Sec  6  (corridor  &  access 
road) 

T3N  R44E  Sec  31  (access  road) 

T3N  R44E  Sec  29  (access  road) 

T3N  R44E  Sec  28  (access  road) 
Trail  Creek  T3N  R46W  Sec  30  (corridor) 

T41N  R117W  no  sec  (corridor) 
Fish  Creek 

T41N  R117W  Sec  2  (corridor) 
Lake  Creek 

T41N  R117W  Sec  2  (corridor  &  access 
road) 

Adverse  impacts  due  to  the 
construction  and  maintenance  activities 
of  the  proposed  project  could  include 
potential  flood  damage  to  transmission 
facilities,  increased  flooding  due  to 
displacement  of  water  from  the  normal 
floodplain,  and  increased  potential  for 
erosion  of  floodplain  soil  and  sediment 
near  the  construction  sites.  These 
impacts  may  occur  if  transmission 
towers  or  access  roads  encroach  on 
designated  floodplains.  No  impacts 
would  occur  where  floodplains  are 
avoided,  spanned,  or  accepted 
mitigation  measures  effectively 
eliminate  or  avoid  impacts. 

The  proposed  project  lies  within  two 
major  drainages  that  support  riparian 
wetlands.  Pine  Creek  drains  into  the 
Snake  River  and  Trail  Creek  drains  into 
the  Teton  River.  These  wetlands  are 
mapped  on  the  USFWS  National 
Wetlands  Inventory.  The  wetlands 
associated  with  Fish  Creek  and  Lake 
Creek  developed  hom  surfece  and 
irrigation  run-off.  Wet  meadows  are  also 
present  throughout  the  project  area. 

Although  wetlands  occur  throughout 
the  proposed  project  area,  no  direct 
impacts  would  occur  from  constmction 
of  the  new  line.  Wetlands  would  be 
spanned  by  the  conductors  and 
transmission  towers  would  be  located 
upland  of  the  wetlands.  Some  indirect 
impacts  may  occur  bom  vehicular 
disturbance  and  erosion.  Stormwater 
nmoff  from  roads  and  tower  foundation 
areas  could  cause  sedimentation  in  the 
wetlands. 

New  road  construction  and 
improvements  to  existing  access  roads 
could  cause  impacts  to  riparian 
wetlands  associated  with  Pine  Creek 
and  Trail  Creek.  The  construction 
activities  could  carry  sediment  to 
adjacent  wetlands  and  affect  water 
quahty  and  biological  productivity. 
Ongoing  vehicular  disturbance  could 
cause  permanent  adverse  impacts  to 
wetland  functions  and  could  degrade 
overall  biological  productivity. 

Although  no  road  access  exists  for  the 
section  of  the  corridor  between  Fish 
Creek  and  Lake  Creek,  new  roads  would 
be  constructed  to  avoid  impacting 
wetlands. 


Ongoing  maintenance  activities  have 
the  potential  to  impact  wetlands.  Roads 
without  adequate  drainage  may  cause 
sedimentation  to  wetlands  from 
stormwater  runoff. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland,  Oregon,  on  October  30. 
19%. 

Kenneth  C.  Kirkman, 
NEPA  Compliance  Officer. 
IFR  Doc.  96-28503  Filed  11-5-96: 8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP85-221-072] 

Frontier  Gas  Storage  Company;  Notice 
of  Sale  Pursuant  to  Settiamant 
Agreement 

October  31. 1996. 

Take  notice  that  on  October  28, 1996, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  N.W., 
Suite  800,  Washington,  D.C.  20004,  in 
compliance  with  provisions  of  the 
Commission's  February  13, 1985,  Order 
in  Docket  No.  CP82-487-000,  et  al., 
submitted  an  executed  Service 
Agreement  under  Rate  Schedule  LVS-1 
providing  for  the  possible  sale  of  up  to 
a  daily  quantity  of  10,000  MMBtu,  not 
to  exceed  600,000  MMBtu  of  Frontier's 
gas  storage  inventory  on  an  "as 
metered"  basis  to  PanEnergy  Trading 
and  Market  Services,  LLC,  for  term 
ending  March  31, 1997. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
Febraary  13, 1985,  Order,  Frontier  is 
"authorized  to  commence  the  sale  of  its 
inventory  under  such  an  executed 
service  agreement  fourteen  days  after 
filing  the  agreement  with  the 
Commission,  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
filing  should,  within  10  days  of  the 
publication  of  such  notice  in  the 
Federal  Register,  file  with  the  Federal 
Energy  Regulatory  Commission  (888  1st 
Street  N.E.,  Washington,  D.C.  20426)  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214  or  385.211. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-28469  Filed  11-S-96;  8:45  am] 
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[Docket  No.  RP»fr-320-003] 

Koch  Getaway  Pipeline  Company; 
Notice  of  Proposed  Change  In  FERC 
Gas  Tariff 

October  31, 1996. 

Take  notice  that  on  October  29, 1996, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  revised  tariff  sheet, 
to  be  effective  August  31, 1996: 

Substitute  Second  Revised  Sheet  No.  3702 

Koch  states  that  this  tariff  sheet 
updates  the  tariff  sheet  approved  in 
Koch's  Negotiated  Rates  Filing,  Docket 
No.  RP96-320,  by  incorporating  the 
language  approved  on  C5ctober  23,  1996 
in  Docket  No.  RP96-244.  Koch  states 
that  no  other  changes  are  being  made  at 
this  time. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  flnergy  Regulatory  Commission, 
888  First  Street.  N.E.  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protest  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Casbell, 
Secretary. 
(FR  Doc.  96-28472  Filed  11-5-96:  8:45  am] 

BHJJNO  COOE  triT-OI-M 


[Docket  No.  GT97-7-000] 

NorAm  Gas  Transmission  Company, 
Notice  Of  Propoaad  Changes  in  FERC 
Gas  Tariff 

October  31, 1996. 

Take  notice  that  on  October  29, 1996 
in  Docket  No.  GT97-7-000,  NorAm  Gas 
Transmission  Company  (NGT)  filed  a 
tariff  sheet  to  cancel  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  2.  NGT  states 
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that  there  are  no  effective  rate  schedules 
remaining  therein. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Tiling  should  Hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protectants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Seciwto/y 

IFR  Doc.  96-28471  Filed  11-5-96;  8:45  am) 
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[Docket  No.  RP96-354-002] 

Nortttem  Natural  Qas  Company,  Notice 
of  Propoaad  Cltangaa  In  FERC  Qaa 
TarWf 

Octob«T31.  1996 

Take  notice  that  on  October  28.  1996. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  Hling  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
proposed  to  be  elective  November  1. 
1996: 

2  Substitute  27  Rovised  Sheet  No.  51 

Northern  states  that  the  purpose  of 
this  filing  is  to  correct  an  erroneous  rate 
that  was  incorrectly  stated  in  Northern's 
October  10.  1996  compliance  filing  in 
Docket  No.  RP96-354-000. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
886  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for 

inspection. 

Lok  D.  CaahaU. 

Secretary. 

IFR  Doc  96-28473  Filed  1 1-5-96;  8:45  am) 

iUJNQ  COM  •n7-«1-«l 


[Docket  No.  CP97-72-000I 

Taxaa  Qaa  Tranamiaalon  Corporation; 
Notice  of  nequeat  Under  Blanket 
AutlK>rtzatk>n 

October  31.  1996. 

Take  notice  that  on  October  28. 1996. 
Texas  Gas  Transmission  Corpor^on 
(Texas  Gas).  Post  Office  Box  20008. 
Owensboro.  Kentucky  42304.  filed  a 
request  with  the  Commission  in  Docket 
No.  CP97-72-000.  pursuant  to  Sections 
157.205.  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  new  delivery 
tap  authorised  in  blanket  certificate 
issued  in  Docket  No.  CP82-407-000.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  proposes  to  install,  own. 
operate  and  maintain  a  tap.  side  valve, 
miscellaneous  piping  and  related 
facilities  necessary  to  provide  services 
to  Western  Kentucky  Gas  Company 
(WKG).  Texas  Gas  states  that  WKG  has 
requested  that  Texas  Gas  install  a  new 
delivery  tap  on  Texas  Gas'  Elkton- 
Mitchellville  10-inch  Line  in  Logan 
County.  Kentucky  to  serve  a  small 
residential  load.  Texas  Gas  further  states 
that  WKG  would  reimburse  Texas  Gas 
for  the  cost  of  the  delivery  tap,  which 
is  estimated  to  be  $4,600. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  I^ulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  witiiin  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
D. 


Secretary. 

IFR  Doc.  96-28470  Filed  ll-S-06: 8:45  am] 

MLUNO  COM  tnr-avai 


[Deckel  No.  EFM-SUI-000] 

Unttad  Stalaa  Dapartmant  of  Enaryy— 
Waalam  Araa  Powar  AdntiniatraUon 
(WaalKM  Protect);  Notica  of  FHing 

October  31. 1996. 

Take  notice  that  on  July  1, 1996,  the 
Western  Area  Power  Administration  of 
the  United  States  Department  of  Energy 
submitted  supplemental  information 
concerning  the  filing  in  this  docket.  The 
supplemental  information  concerned 
the  reduction  in  projections  for 
Stamp>ede  Powerplant  generation  and 
the  projected  increase  in  project  use 
loads  at  the  Lahontan  National  Fish 
Hatchery  and  the  Marble  Bluff  Fish 
Facility  of  the  United  States  Fish  and 
WildUfe  Service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Firat  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  12,  1996.  Protests  v«rill  be 
considered  by  the  Commission  in  * 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  CaalwU. 
Secretary. 

IFR  Doc.  96-28468  Filed  11-5-96:  8:45  am) 
iujNa  COM  srtT-oi-M 


[Docket  No.  ER97-18»-000,  et  el.] 

PECO  Energy  Company,  at  ai.;  Electric 
Rate  and  Corporata  Regulation  Flllnga 

October  30, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PEOO  Energy  Company 

IDocket  No.  ER97-186-000I 

Take  notice  that  on  October  21, 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  October  16, 
1996  with  Electric  Clearinghouse,  Inc. 
(EQ)  under  PECO's  FERC  Electric  Tariff 
Original  Volimie  No.  5  (Tariff).  The 
Service  Agreement  adds  EQ  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
October  16, 1996,  for  the  Service 
Aanmaent. 

PEOO  states  that  copies  of  this  filing 
have  l)een  supplied  to  EQ  and  to  the 
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Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  13. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  South  Carolina  Electric  &  Gas 
Company 

IDocket  No.  ER97-1 87-000) 

Take  notice  that  on  October  21, 1996, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G).  submitted  a  service  agreement, 
dated  October  14, 1996.  establishing 
Enron  Power  Marketing.  Inc.  (Enron)  as 
a  customer  imder  the  terms  of  SCE&G's 
Open  Access  Transmission  Tariff. 

SC£&G  requests  an  effective  date  of 
September  9. 1996.  Accordingly.  SCE4G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  Enron  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  November  13. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Alle^ieny  Power  Service 
Corporation,  on  Belialf  of  Monongahela 
Power  Company,  the  Potomac  Edkon 
Company  and  West  Penn  Power 
Qunpany  (Allegheny  Power) 

(Docket  No.  ER97-188-000) 

Take  notice  that  on  October  21. 1996. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Perm  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  15  to  add  four  (4)  new 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 

generation  and  emergency  service  on  an 
ourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  October  18. 1996. 
to  Carolina  Power  &  Light  Company, 
Equitable  Power  Services  Company, 
PacifiCorp  Power  Marketing.  Inc.,  and 
SCANA  Energy  Marketing.  Inc. 
Copies  of  the  fiUng  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  November  13. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Illinois  Power  Company 

IDocket  No.  ER97-189-0001 

Take  notice  that  on  October  21. 1996. 
Illinois  Power  Company  (Illinois 


Power).  500  South  27th  Street,  Decatur, 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Williams  Energy  Services 
Company  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  1. 1996. 

Comment  date:  November  13, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  South  Carolina  Electric  ft  Gas 
Cmnpony 

IDocket  No.  ER97-19D-000) 

Take  notice  that  on  October  21. 1996. 
South  Carolina  Electric  &  Gas  Company 
(SCE&G).  submitted  a  service  agreement, 
dated  October  17. 1996.  establishing 
Electric  Clearinghouse.  Inc.  (EQ)  as  a 
customer  under  the  terms  of  SCE&G's 
Open  Access  Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly.  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  EQ  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  November  13, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Secretary. 
[FR  Doc  96-28467  Filed  11-5-96;  8:45  am] 

BKiJNO  coca  t717-01-P 


[Proiect  Noa.  ll54»-000,  el  ai.) 

Hydroelectric  Applications  [City  of 
Thiaf  Rivar  Falls  Municipal  Utilitlaa,  at 
al.];  Notice  of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11546-000. 

c.  Date  filed:  May  31, 1995. 

d.  Applicant:  City  of  Thief  River  Falls 
Municipal  Utilities. 

e.  Name  of  Project:  Municipal  Power 
Dam. 

f.  Location:  On  Red  Lake  River  in  the 
City  of  Thief  River  Falls,  Pennington 
County,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a>-825(r). 

h.  Applicant  Contact:  Arlo  L.  Rude. 
P.O.  Box  528.  Thief  River  Falls.  MN 
56701.(218)681-5816. 

i.  FERC  Contact:  Charles  T.  Raabe 
(202)  219-2811. 

j.  Deadline  Date:  December  20. 1996. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The  existing, 
operating  project  consists  of:  (1)  a  193- 
foot-long,  24.5-foot-high  concrete 
gravity  dam,  having  three  17.75-foot- 
wide,  11-foot-high  steel  tainter  gates  and 
four  overflow  sections  with  fla^boards; 
(2)  a  4.4-mile-long  reservoir  having  a 
160-acre  surface  area  and  a  storage 
capacity  of  approximately  1.133  acre- 
feet  at  normal  summer  pool  elevation 
1115.3  feet;  (3)  a  concrete  and  brick 
powerhouse  containing  one  250-kW 
generating  imit  and  one  300-kW 
generating  unit  operated  at  a  15-foot 
head;  and  (4)  appurtenant  facilities. 

Project  faciUties  are  owned  by  the 
applicant.  The  project's  annual  energy 
production  has  averaged  2,500,000- 
kWh.  Energy  producwi  by  the  project  is 
used  within  applicant's  system. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  City  of  Thief  River 
Falls  Municipal  UUlities.  P.O.  Box  528. 
Thief  River  Falls.  MN  58701.  (218)  681- 
5816. 
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2  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11072-001. 

c.  Date  filed:  April  13.  1994. 

d.  Applicant:  Trenton  Falls 
Hydroelectric  Company. 

e.  Name  of  Project:  Boyd  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  East  Branch  of 
Fish  Creek,  in  Lewis  County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)— 825{r). 

h.  Applicant  Contact:  Steven  C. 
Samel.  Box  169.  Prospect,  NY  13435, 
(315)896-6351. 

i.  FERC  Contact:  Mark  Pawlowski 
(202)  219-2795. 

j.  Deadline  Date:  December  5.  1996. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

I.  Description  of  Project:  The 
proposed  project  consists  of  the 
following:  (1)  an  existing  82.5-foot-high 
concrete  gravity  dam  composed  of:  (a)  a 
140-foot-long  western  non-overflow 
section  with  a  crest  elevation  of  1,295 
feet  National  Geodetic  Vertical  Datum 
(NGVD)  topped  with  an  additional  3- 
foot-high  concrete  [larapet  wall:  (b)  a 
150-foot-long  ogee  spillway  section  with 
a  crest  elevation  of  1,280  feet  (NGVD); 

(c)  a  150-foot-long  eastern  non-overflow 
section  with  a  crest  elevation  of  1,295 
feet  (NGVD)  topped  with  an  additional 
3-foot-high  concrete  parapet  wall;  and 

(d)  a  75-foot-long  earthfill  section  with 
a  crest  elevation  of  1.295  feel  (NGVD): 
(2)  a  separate  300-foot-long  by  7-foot- 
high  earthen  dike,  located  350  feet  east 
of  the  eastern  abutment,  with  a  crest 
elevation  of  1.295  (NGVD);  (3)  an 
existing  modified  reinforced  concrete 
intake  structure  adjacent  to  the  western 
non-overflow  section  which  would  be 
equipped  with  a  proposed  795  (kW) 
synchronous  generator  and  a  proposed 
vertical  Kaplan  turbine  with  a  minimum 
hydraulic  capacity  of  80  cubic  feet  per 
second  (cfs)  and  a  maximum  hydaulic 
capacity  of  200  (cfs);  (4)  a  reservoir, 
about  1.7  miles-long  with  a  surface  area 
of  about  210  acres  and  a  gross  storage 
capacity  of  4,345  acre-feet  at  a  normal 
pool  elevation  of  1,280  (NGVD);  (5)  an 
upgraded  3.5  mile-long,  three-phase, 
1.32  kilovolt  (kV)  transmission  line;  and 
(6)  appurtenant  facilities.  The  proposed 
project  would  have  a  rated  capacity  of 
795  kW.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  3.570,000  kilowatthours. 

m.  Purpose  of  the  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale. 

n.  Tnis  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 


In  responding,  commenters  may 
submit  a  copy  of  their  comments  on  a 
3  Vi-inch  diskette  formatted  for  MS-DOS 
based  computers.  In  light  of  our  ability 
to  translate  MS-DOS  based  materials, 
the  text  need  only  be  submitted  in  the 
format  and  version  in  which  it  was 
generated  (i.e..  MS  Word.  WordPerfect 
5.1/5.2.  ASCII,  etc.).  It  is  not  necessary 
to  reformat  word  processor  generated 
text  to  ASCn.  For  Macintosh  users,  it 
would  be  helpful  to  save  the  documents 
in  Macintosh  word  processor  format  and 
then  write  them  to  files  on  a  diskette 
formatted  for  MS-DOS  machines. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  1st  Street.  N.E..  Room  2-A, 
Washington.  D.C.  20426.  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Steven  C.  Samel,  Box  169.  Prospect,  NY 
13435.(315)896-6351. 

3  a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  1991-009. 

c.  Date  filed:  April  1,  1996. 

d.  Apphcant:  City  of  Bonners  Ferry, 
Idaho. 

e.  Name  of  Project:  Moyie  River 
Hydroelectric  Project. 

f.  Location:  On  the  Moyie  River  in 
Boundary  County,  Idaho  near  the  town 
of  Moyie  Springs  and  city  of  Bonners 
Ferry.  The  project  is  partially  located  on 
lands  administered  by  the  Idaho 
Panhandle  National  Forest.  T62N.R2E, 
sections  11.2,  and  14.  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791  (a)-  825(r). 

h.  Applicant  Contact: 
Mike  Woodward,  P.E..  City 

Administrator.  City  of  Bonners  Ferry. 

P.O.  Box  149.  7232  Main  Street. 

Bonners  Ferry.  ID  83805.  (208)  267- 

3105 
John  G.  Lincoln.  P.E.,  CH2M  Hill.  P.O. 

Box  8748.  700  Clearwater  Lane.  Boise. 

ID  83707-2748,  (208)  345-5310. 

i.  FERC  Contact:  Surender  M.  Yepuri. 
P.E.  (202)  219-2847. 

j.  Deadline  Date:  January  6.  1997. 

k.  Status  of  Environmental  Analysis: 
The  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  El. 

1.  Brief  Description  of  existing  Project: 
The  existing  project  consists  of:  (1)  a  92- 
foot-high,  376- foot-long  concrete  dam 
on  the  Moyie  River,  with  a  117-foot-long 
ogee  spillway  in  the  center  of  the  dam: 
(2)  a  reservoir  with  a  storage  area  of  30.5 
acres;  (3)  an  intake  structure  and 
trashrack;  (4)  a  990-foot-long 
combination  penstock/pressure  tunnel 


system;  (5)  three  powerhouses  each 
containing  generating  unit(s]  rated  at 
450,  1,500  and  2.000  kilowatts, 
respectively;  (6)  a  tailrace:  (7)  a  13.8- 
kilovolt  transmission  line:  and  (8) 
related  facilities. 

The  are  no  proposed  modifications  to 
project  facilities  or  operation  at  this 
time. 

m.  This  notice  also  consists  of  the 
following  standard  f>aragraph8:  Bl  and 
El. 

n.  Available  Locations  of  Application: 
A  copy  of  the  applicatiop,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

4  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2232-334. 

c.  Date  Filed:  September  25, 1996. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Project:  Catawba- Wateree. 

f.  Location:  Catawba  River,  in 
Lancaster,  York,  and  Fairfield  Counties, 
South  Carolina  and  Gaston.  Lincoln, 
and  Burke  Counties,  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  Section  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley.  Chike  Power  Company,  P.O.  Box 
1006.  Charlotte,  NC  28201-1006,  (704) 
382-5778. 

i.  FERC  Contact:  Rebecca  Martin, 
(202) 219-2650. 

j.  Comment  Date:  December  14. 1996. 

k.  Description  of  Application:  The 
Ucensee  has  applied  to  grant  an 
easement  for  the  withdrawal  of  up  to 
250  million  gallons  per  day  of  project 
water  by  the  Charlotte-Mecklenbui^ 
Utility  Department.  A  new  raw  water 
intake  facility  and  pumping  station 
expansion  would  he  constructed  at  the 
site  of  the  current  Catawba  River  Raw 
Water  Pumping  Station  on  Mountain 
Island  Lake.  The  site  is  located  north  of 
the  Qty  of  Charlotte  in  Mecklenburg 
County.  North  Carolina,  and  is  on  the 
southern  shore  of  the  lake,  southwest  of 
the  mouth  of  Gar  Creek. 

1.  The  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

5  a.  Type  of  Application:  New  License 
for  Minor  Project. 

b.  Project  No.:  1517-008. 

c.  Date  filed:  June  19. 1995. 

d.  Applicant:  Monroe  City 
Corporation. 

e.  Name  of  Project:  Upper  Monroe 
Hydroelectric  Project. 
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f.  Location:  Partially  within  Fishlake 
National  Forest,  on  Shingle  Creek, 
Serviceberry  Creek,  and  the  First 
Lefthand  Fork  of  the  Monroe  Creek,  near 
the  town  of  Monroe  City,  in  Sevier 
County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a>-«25(r). 

h.  Applicant  Contact:  John  Spendlovb, 
Jones  &  DeMille  Engineering,  45  East 
500  North,  Richfield.  Utah  84701,  (801) 
896-8266. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Deadline  for  comments:  December 
27.  1996. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D6. 

1.  Description  of  Project:  The  run-of- 
river  project  as  licensed  consists  of:  (1) 
/  a  small  diversion  structure  on  each  of 
the  following  three  streams — First 
Lefthand  Fork,  Shingle  Creek,  and 
Serviceberry  Creek;  (2)  an  11,200-foot- 
long,  B-inch-diameter  penstock  leading 
from  the  diversion  structure  on  First 
Lefthand  Fork  to  a  powerhouse;  (3)  a 
3, 300- foot-long,  6-inch-diameter 
penstock  leading  fi'om  the  diversion 
structure  on  Shingle  Creek  to  a  point  on 
the  First  Lefthand  Fork  penstock  7.400 
feet  upstream  from  the  powerhouse;  (4) 
a  12,900-foot-long,  8-inch-diameter 
penstock  leading  from  the  diversion 
structure  on  Serviceberry  Creek  to  a 
point  on  the  First  Lefthand  Fork 
penstock  15  feet  upstream  from  the 
powerhouse;  (5)  the  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  250  kW;  (6)  a  1.65- 
mile-long  transmission  line;  (7)  a 
tailrace  returning  water  to  Monroe 
Creek;  and  (8)  appurtenant  facihties. 

No  new  construction  is  planned. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  D6. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  offices  of  Jones  & 
DeMille  Engineering  (see  address 
above). 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  appUcation,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Conamission's  regulations,  any 


competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210. 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  Applicant's 
representatives. 

D6.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (December 
27,  1996  for  Project  No.  1517-008).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (Februar>'  12, 1997 
for  Project  No.  1517-008). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Conmiission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST  ",  "MOTION 
TO  INTERVENE",  "COMMENTS," 
"REPLY  COMMENTS." 
""RECOMMENDATIONS,"  "TERMS 
AND  CONDmONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.E., 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  sp>ecified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
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Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

DlO.  Filing  and  Service  of  Responsive 
[)ocuments — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8.  1991.  56 
FR  231U8.  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (December 
20.  1996  for  Project  No.  11546-000  and 
December  5.  1996  for  Project  No.  11072- 
001).  All  reply  comments  must  be  filed 
with  the  Commission  within  105  days 
from  the  date  of  this  notice  (February  3. 
1997  for  Project  No.  11546-000  and 
fanuary  21,  1997  for  Project  No.  11072- 
001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  •COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing:  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E.. 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 


El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  ahd  the  project  number  of  the 
application  to  which  the  filing 
responds:  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening:  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dated:  October  30, 1996.  Washington.  D.C 
Lois  0.  Cuhell. 
Secretary. 

IFR  Doc.  96-28466  Filed  11-5-96:  8:45  am) 
aNJJNO  COM  sriT-oi-p 


[Docket  No*.  RP93-151-000,  RP04-39, 
RP94-127,  RP94-197.  RP94-^09,  RP04-42S, 
RP96-88,  RP96-216.  RP9fr-368.  RP95-451, 
RPM-B5.  RPM-195,  RP9e-297,  RP97-7. 
RP93-148,  RP«5-e2.  RP9e-73,  RP04-222, 
RP94-202,  RP94-300,  and  RP96-112] 

Tennessee  Qas  Pipeline  Company; 
Notice  of  Informal  Settlement 
Conference 

November  1.  1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday, 
November  7.  1996,  at  10:00  a.m..  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington.  DC.  20426.  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  doci^ets. 


Any  party,  as  defined  by  18  CFR 
285.102(c),  or  any  participant,  as 
defined  by  18  CFR  38S.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Donald  Williams  at  (202)  208-0743  or 
Dennis  H.  Melvin  at  (202)  208-0042. 
Lois  0.  CasheU. 
Secretory. 

(FR  Doc.  96-28512  Filed  ll-S-96:  8:45  am) 
■LUNQ  coot  1717-41-M 

[Docket  No.  CP97-65-000,  et  al.] 

NorAm  Qas  Transmission  Company,  et 
al.;  Natural  Qas  Certificate  Filings 

October  30. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NorAm  Gas  Transmission  Company 

(Docket  No.  CP97-55-000) 

Take  notice  that  on  October  21, 1996. 
NorAm  Gas  Transmission  Company 
(NGT),  525  Milam  Street.  P.O.  Box 
21734.  Shreveport.  Louisiana  71151, 
filed  in  Docket  No.  CP97-55-OO0  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211)  for 
authorization  to  continue  operating  a  2- 
inch  tap  and  2-inch  U-Shape  meter 
station,  located  in  Faulkner  County, 
Arkansas,  to  provide  transportation 
services  to  ARKLA,  a  distribution 
division  of  NorAm  Energy  Corporation 
(ARKLA)  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NGT  proposes  to  continue  operating  a 
2-inch  tap  and  a  2-inch  U-Shape  meter 
station  on  their  Line  B  to  provide 
transportation  services  under  Subpart  G 
of  Part  284  of  the  Commission's 
Regulations.  NGT  states  this  tap  was 
originally  installed  solely  to  provide 
services  authorized  under  Section  311 
of  the  Commission's  Regulations,  to 
ARKLA,  and  is  located  in  Faulkner 
County,  Arkansas. 

NCr  advises  that  the  estimated 
volumes  to  be  delivered  through  these 
facilities  are  approximately  10,000 
MMBtu  annually  and  30  MMBtu  on  a 
peak  day  on  a  firm  basis  to  ARKLA's 
new  Rural  Extension  No.  1391, 
consisting  of  4,066  feet  of  4-inch  plastic 
pipe  installed  along  state  highway  right- 
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of-way.  NGT  states  the  facilities  were 
constructed  in  October,  1996,  at  an 
estimated  cost  of  $3,316  and  ARKLA 
will  reimburse  NGT  $2,661  of  the  total 
construction  cost. 

Comment  date:  December  16, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Equitrans,  Inc. 

{Docket  No.  CP97-57-O0OI 

Take  notice  that  on  October  21. 1996, 
Equitrans,  Inc.  (Equitrans),  3500  Park 
Lane,  Pittsburgh,  Pennsylvania  15275, 
filed  in  Docket  No.  CP97-57-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  install  one  delivery  tap 
under  Equitrans's  blanket  certificate 
issued  in  Docket  No.  CP83-508-000  and 
CP86-6 76-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Equitrans  proposes  to  install  the 
proposed  delivery  tap  on  Equitrans  field 
gathering  pipeline  No.  F-986  in  Upshur 
County,  West  Virginia.  The  tap  will  be 
instituted  to  provide  transportation 
deliveries  to  Equitable  Gas  for  ultimate 
distribution  to  one  residential  customer. 
Equitrans  will  charge  Equitable  the 
applicable  transportation  rate  contained 
in  Equitrans  FERC  Gas  Tariff  on  file 
with  and  approved  by  the  Commission. 
Equitrans  projects  that  the  1  Mcf  per  day 
of  peak  service  requested  within  the 
entitlements  of  Equitable  Gas,  and  will 
not  impact  Equitrans  peak  day  and 
annual  deliveries.  Equitrans  has 
sufficient  capacity  to  accomplish  the 
deliveries  described  herein  without 
detriment  to  its  other  customers. 

Equitrans  states  that  the  new  delivery 
tap  is  not  prohibited  by  its  existing  tariff 
and  the  total  voliunes  delivered  to 
Equitable  Gas  will  not  exceed  total 
voliunes  authorized  prior  to  the  request. 

Comment  date:  December  16, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  NorAm  Gas  Transmission  Company 

(Docket  No.  CP97-62-O00I 

Take  notice  that  on  October  23, 1996, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002.  filed  in  the  above  docket 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Regulations  (18  CFR 
Sections  157.205  and  157.211)  under  its 
blanket  certificate  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001  to     - 
construct  and  operate  certain  facilities 
in  Arkansas  and  Louisiana  to  deliver  gas 


to  ARKLA.  a  distribution  division  of 
NorAm  Energy  Corp.,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  insj>ection. 

Specifically,  NGT  proposes  to:  (a) 
operate  an  existing  2-inch  tap  on  NGT's 
Line  AC  in  Pike  County,  Arkansas  for 
delivery  of  natural  gas  to  ARKLA's 
customers  to  other  Uian  the  right-of-way 
grantor  for  whom  the  tap  was  originally 
installed;  (b)  construct  and  operate  a 
new  2-inch  delivery  tap  and  2-inch  U- 
Shape  meter  station  on  NGT's  Line  F  in 
Bossier  Parish,  Louisiana,  to  provide  an 
additional  town  border  station  for 
ARKLA  to  serve  its  Princeton  system 
and,  (c)  construct  and  operate  a  new  2- 
inch  delivery  tap  and  4-inch  meter  run 
on  NGT's  Line  LIT-1  in  Caddo  Parish. 
Louisiana,  to  provide  service  to  ARKLA. 

NGT  states  that  the  estimated  volumes 
to  be  delivered  through  these  facilities 
are  76.083  MMBtu  annually  and  346 
MMBtu  on  a  peak  day.  The  facilities 
will  be  constructed  at  an  estimated  cost 
of  $64,444,  and  ARKLA  will  reimburse 
NGT  for  all  costs. 

NGT  states  that  it  will  transport  gas  to 
ARKLA  and  provide  service  under  its 
tariff,  that  the  volumes  delivered  are 
within  ARKLA's  certificated  entitlement 
and  NGT's  tariff  does  not  prohibit  the 
addition  of  new  delivery  points.  NGT 
states  that  it  has  sufficient  capacity  to 
accomplish  the  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date:  December  16, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Florida  Gas  Transmission  Company 

(Docket  No.  CP97-68-O001 

Take  notice  that  on  October  25, 1996, 
Florida  Gas  Transmission  Company 
(Applicant),  1400  Smith  Street,  Suite 
3963,  Houston,  Texas  77251,  filed  under 
Section  7(b)  of  the  Natural  Gas  Act,  for 
authority  to  abandon,  a  certificated  firm 
transportation  service  for  Southern 
Natural  Gas  Company  (SNG).  The 
service  is  Applicant's  Rate  Schedule  X- 
22  in  its  FERC  Gas  Tariff,  Original 
Volume  No.  3.  Applicant's  proposal  is 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  FGT  and  SNG 
have  agreed  to  end  the  gas 
transportation  service  agreement  dated 
February  10, 1981  designated  in  FGT's 
Tariff  as  Rate  Schedule  X-22.  FGT  states 
that  the  proposed  abandonment  will  not 
result  in  the  abandonment  of  facilities 
or  service  to  other  customers. 

Comment  date:  November  20, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


5.  Northern  Natural  Gas  Company 

(Docket  No.  CP97-69-000) 

Take  notice  that  on  October  25. 1996. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  Na  CP97-69-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.216)  for 
authorization  to  abandon  a  segment  of 
pipeline  in  Saline  County,  Nebraska, 
under  Northern's  blanket  certificate 
issued  in  Docket  No.  CP82-401-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  abandon  and 
remove  approximately  1.2  miles  of  2- 
inch  pipeline  (the  Wilber,  Nebraska, 
branc^line)  and  appurtenant  facilities.  It 
is  stated  that  the  line  was  installed  to 
serve  the  town  of  Wilber,  Nebraska,  but 
is  no  longer  needed  to  serve  current 
customer  needs.  It  is  explained  that  the 
customers  are  served  by  another  line,  a 
3-inch  loop  line  serving  the  Wilber 
Town  Border  Station,  and  that  this  line 
has  adequate  capacity  to  serve  the 
customers  formerly  served  by  the  2-incb 
line.  It  is  asserted  that  the  proposed 
abandonment  vtrill  not  result  in  the 
abandonment  of  service  to  any  of 
Northern's  existing  customers.  It  is 
further  asserted  that  the  customers 
served  by  the  2-inch  line  have  agreed  ta 
the  abandonment. 

Comment  date:  December  16,  1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  p>arty  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 
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Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
iuhsdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Conmiission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
LoHD.CMfaell. 
Sacretary. 

|FR  Doc.  96-28465  Filed  11-5-96:  8:45  ami 
MUJNQ  COM  srir-ai-^ 

(Docket  No.  CPV7-27-000,  et  aL] 

Pugat  Sound  EiMryy,  «t  al.;  Natural 
Qaa  CarUflcala  FHInga 

October  29. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Puget  Sound  Energy 

(Docket  No.  CP97-2  7-000) 

Take  notice  that  on  October  16, 1996 
Puget  Sound  Energy  (PSE),  411  108th 
Avenue.  N.E.,  Bellevue,  Washington 
98004-5515,  as  Successor  In  Interest  to 
Washington  Natural  Gas  Company,  in 
its  capacity  as  Project  Operator  of  the 
Jackson  Prairie  Storage  Project  (Storage 
Project),  filed  an  abbreviated  application 


for  a  certificate  of  public  convenience 
and  necessity  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act,  to  succeed  to  the 
role  as  Project  Operator  of  the  Storage 
Project  efliBctive  upon  the  merger  of  the 
current  certificate  holder,  Washington 
Natural  Gas  Company  (Washington 
Natural),  with,  and  into.  PSE. 
Specifically.  PSE  requests  the 
Commission  to  reissue  to  PSE  certain 
case-specific  Section  7(c)  certificates 
and  a  Part  284  blanket  certificate 
previously  issued  to  Washington 
Natural,  as  Project  Operator  of  the 
Storage  Project,  all  as  more  fully 
described  in  the  application  that  is  on 
file  with  the  Federal  Energy  Regulatory 
Commission  and  open  to  public 
inspection. 

PSE  states  that  no  change  in 
operations,  no  new  construction,  nor 
increase  in  storage  activity  is  proposed. 
Rather,  PSE  states  that  this  application 
is  submitted  in  its  status  as  "Successor 
In  Interest"  to  Washington  Natiiral  the 
current  Project  Operator  of  the  Storage 
Project  which  is  located  in  Chehalis, 
Lewis  County,  Washington  adjacent  to 
Northwest  Pipeline  Corporation's 
(Northwest)  main  transmission  lines. 
The  Storage  Project  is  currently  owned 
in  equal  one-third  undivided  interests 
by  Washington  Natural,  Northwest 
Pipeline,  and  Washington  Water  Power 
Company.  PSE  states  that  the  operations 
of  the  Storage  Project  are  conducted 
pureuant  to  the  provisions  of  the  Gas 
Storage  Agreement  (Project  Agreement) 
to  which  each  of  the  owners  is  a 
signatory.  According  to  PSE,  the  Project 
Agreement  provides  that  the  overall 
supervision  of  the  Project  is  conducted 
by  a  Management  Committee  on  which 
each  of  the  three  ownere  is  represented. 

PSE  says  the  Project  Agreement  is  on 
file  with  the  Commission  as  Washington 
Natural's  Rate  Schedule  No.  S-1  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1 .  Conctirrent  with  the  effective  date 
of  the  merger,  PSE  states  that  it  will  file 
the  Project  Agreement  as  its  FERC  Gas 
Tariff,  Original  Volume  No.  1  and  will 
cancel  Washington  Natural's  tariff.  PSE 
states  that  it  is  filing  this  application  at 
this  time,  pending  a  review  of  the 
merger  by  the  Washington  Utilities  and 
Transportation  Commission  (WUTC),  to 
ensure  that  the  Commission  will  have 
all  of  the  necessary  information  to  grant 
authorizations  requested  effective  with 
the  approval  of  the  merger,  thereby 
avoiding  any  lapse  in  the  authorization 
to  conduct  storage  operations,  especially 
during  the  upcoming  winter  heating 
season. 

Comment  date:  November  19, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


2.  Equitrans,  L^. 

[Docket  No.  CP97-42-000] 

Take  notice  that  on  October  18, 1996. 
Equitrans,  L.P.  (Equitrans),  3500  Park 
Lane.  Pittsburgh.  PA  15275,  filed  in  the 
above  docket  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  Sections  157.205  and  157.212) 
to  install  one  delivery  tap  punuant  to 
its  blanket  certificate  in  Dodcet  No. 
CP83-508-000  and  transferred  to 
Eouitrans  in  Docket  No.  CP86-fl76-000. 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  states  that  the  proposed 
delivery  tap  is  to  be  installed  on 
Equitrans'  field  gathering  pipeline  No. 
F-114  in  Greene  County,  Pennsylvania. 
The  tap  will  be  instituted  to  provide 
transportation  deliveries  to  Equitable 
Gas  for  retail  service  to  one  residential 
customer.  Equitrans  indicates  that  it 
will  charge  Equitable  the  applicable 
transportation  rate  contained  in 
Equitrans'  FERC  Gas  Tariff  on  file  with 
and  approved  by  the  Commission. 
Equitrans  projects  that  the  quantity  of 
gas  to  be  delivered  through  the 
proposed  delivery  tap  will  be 
approximately  1  Mcf  on  a  peak  day. 

Equitrans  states  that  it  will  offer  the 
proposed  service  within  the  existing 
certificated  transportation  entitlements 
of  Equitable  Gas  under  Equitrans'  Rate 
Schedule  FTS.  Equitrans  indicates  that 
its  tariff  does  not  prohibit  this  type  of 
service.  Further,  Equitrans  states  that 
the  total  volumes  to  be  delivered  to 
Equitable  Gas  after  this  request  do  not 
exceed  the  total  volumes  authorized 
prior  to  the  request. 

Comment  date:  December  13, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Questar  Pipeline  Company 

(Docket  No.  CP97-49-000I 

Take  notice  that  on  October  18, 1996, 
Questar  Pipeline  Company  (Questar),  79 
South  State  Street,  Salt  Lake  Qty.  Utah 
84111.  filed  in  Docket  No.  CP97-49-000 
a  fMtition  for  declaratory  order 
requesting  that  the  Commission  (1) 
remove  the  at-risk  conditions  attadied 
to  Commission  ordera  associated  with 
the  Muddy  Creek  interconnect  (57  FERC 
1 61.094  and  65  FERC  1 61,033)  and  the 
Fidlar  Compressor  Station  expansion 
and  Main  Line  68  replacement  facilities 
(71  FERC  1 61.210)  and  (2)  find  that  the 
costs  and  revenues  attributable  to  these 
facilities  will  be  included  in  Questar's 
cost  of  service  and  revenues  on  a  rolled- 
in  basis  in  any  futiue  rate  proceeding. 
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Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Southern  Natural  Gas  Company, 
South  Georgia  Natural  Gas  Company 

[Docket  No.  CP97-50-0001 

Take  notice  that  on  October  18,  li996. 
Southern  Natural  Gas  Company  and 
South  Georgia  Natural  Gas  Company, 
1900  Fifth  Avenue  North.  Birmingham, 
Alabama  35202-2563  (jointly  referred  to 
as  Applicants),  filed  in  Docket  No. 
CP97-50-000,  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Applicants  to 
abandon  an  emergency  exchange  service 
between  Applicants  and  Florida  Gas 
Transmission  Company  (FGT),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicants  request  that  the 
Commission  issue  an  order  authorizing 
the  abandonment  of  the  emergency 
exchange  agreement  between 
Applicants  and  FGT  approved  by  the 
Commission  in  Docket  No.  CP79-222  on 
September  14, 1979.  Applicants  state 
that,  by  a  letter  agreement  dated 
November  14. 1994,  FGT  agreed  to 
terminate  the  emergency  exchange 
agreement,  and  to  make  the  termination 
effective  September  26, 1995. 

Comment  date:  November  19, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Equitrans,  L.  P. 

[Docket  No.  CP97-51-000J 

Take  notice  that  on  October  18, 1996. 
Equitrans,  L.  P.  (Equitrans),  3500  Park 
Lane,  Pittsburgh,  PA  15275.  filed  in  the 
above  docket  a  request  pursuant  to 
Sections  157,205  and  157.212  of  the 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  Sections  157.205  and  157.212) 
to  install  one  delivery  tap  pursuant  to 
its  blanket  certificate  in  Docket  No. 
CP83-508-000  and  transferred  to 
Equitrans  in  Docket  No.  CP86-676-000, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  states  that  the  proposed 
delivery  tap  is  to  be  installed  on 
Equitrans'  field  gathering  pii>eline  No. 
F-738  in  Ritchie  County,  West  Virginia. 
The  tap  will  be  instituted  to  provide 
transportation  deliveries  to  Equitable 
Gas  for  ultimate  distribution  to  one 
residential  customer.  Equitrans 
indicates  that  it  will  charge  Equitable 


the  applicable  transportation  rate 
contained  in  Equitrans'  FERC  Gas  Tariff 
on  file  with  and  approved  by  the 
Commission.  Equitrans  projects  that  the 
quantity  of  gas  to  be  delivered  through 
the  proposed  delivery  tap  will  be 
approximately  1  Mcf  on  a  peak  day. 

Equitrans  states  that  it  will  offer  the 
proposed  service  within  the  existing 
certificated  transportation  entitlements 
of  Equitable  Gas  under  Equitrans'  Rate 
Schedule  FTS.  Equitrans  indicates  that 
its  tariff  does  not  prohibit  this  type  of 
service.  Further,  Equitrans  states  that 
the  total  volumes  to  be  delivered  to 
Equitable  Gas  after  this  request  do  not 
exceed  the  total  volumes  authorized 
prior  to  the  request. 

Comment  date:  December  13, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  tsnd  of  this  notice. 

6.  Mississippi  River  Transmission 
Corporation 

[Docket  No.  CP97-59-000] 

Take  notice  that  on  October  22, 1996, 
Mississippi  River  Transmission 
Corporation  (MRT),  1600  Smith  Street, 
Houston,  Texas  77002,  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for 
permission  and  approval  to  abandon  by 
transfer  and  sale  approximately  10.9 
miles  of  pipeline,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  theCommission  and  open  to 
public  inspection. 

Specifically,  MRT  seeks  to  abandon 
and  transfer  by  sale  to  Arkla,  a  division 
of  NorAm  Energy  Corporation 
approximately  10.9  miles  of  12-inch 
pipeline,  known  as  MRT's  Newport 
Loop,  together  with  fecilities 
appurtenant  thereto,  located  in  Jackson 
and  Independence  Counties,  Arkansas. 
MRT  states  the  subject  line  no  longer 
functions  as  a  loop  of  its  Main  Line  No. 
1 ,  and  serves  only  to  transport  natural 
gas  to  rural  customers  served  by  Arkla. 

Comment  dote:  November  19,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Northern  Natural  Gas  Company 

[Docket  No.  CP97-61-0001 

Take  notice  that  on  October  23, 1996, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP97-61-000,  an  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act,  and  Part  157  of  the 
Commission's  Regulations,  requesting 
permission  and  approval  to  abandon 
service  under  an  individually 
certificated  transportation  agreement,  all 
as  more  fully  set  forth  in  the  application 


which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Northern  proposes  to 
abandon  Rate  Schedule  T-18,  contained 
in  its  FERC  Gas  Tariff.  Original  Volume 
No.  2.  Northern  states  that  the 
underlying  contract  has  been 
terminated. 

Comment  date:  November  19, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  ANR  Pipeline  Company 

[Docket  No.  CP97-63-0001 

Take  notice  that  on  October  23,  1996, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP97-63-O00 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate 
an  interconnection  between  ANR  and 
Hunt  Petroleum  Company  (Hunt)  in  La 
Salle  Parish,  Louisiana,  under  ANR's 
blanket  certificate  issued  in  Docket  No. 
CP82-480-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

ANR  proposes  to  construct  and 
operate  an  interconnection  between 
ANR  and  Hunt  at  a  cost  of  $5,000  to  be 
reimbursed  by  Hunt.  It  is  stated  that 
about  200,000  Mcf/d  of  gas  would  be 
delivered  at  this  point  under  ANR's  ITS 
Rate  Schedule. 

Comment  date:  December  13, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
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Energy  Regulatory  Commiuion  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  Hied 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Conunission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Conmiission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  Hied  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  CaoheU, 
Secretory. 

|FR  Doc.  9^-28474  Filed  11-5-96;  8:45  am] 
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[Docket  No.  RllM6-4-00(q 

Ftovislons  to  Uniform  System  of 
Accounts,  Forms,  Statamsnts,  and 
Raporting  Raquiremants  for  Natural 
Qas  Companias;  Notice  of  Ravisad 
Elactronic  Filing  Specifications  for 
FERC  Form  Nos.  2  and  2-A 

October  31.  1996. 

On  September  28.  1995,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  581, 
amending  its  Uniform  System  of 
Accounts,  forms,  and  reports  and 
statements  for  natural  gas  companies.  * 
The  changes  made  by  the  rule  include 


modifications  to  the  Commission's 
electronic  filing  requirements. 

Although  Order  No.  581  imposed  new 
and  revised  electronic  filing 
requirements,  it  did  not  include  the 
final  electronic  filing  specifications.  On 
April  2, 1996,2  the  Commission 
authorized  the  Commission  staff  to 
issue,  in  the  future,  further  electronic 
and  paper  filing  specifications  related  to 
the  forms  that  were  modified  by  Order 
Nos.  581  and  582.^  In  compliance  with 
the  Commission's  directive,  staff  is 
issuing  the  instruction  manual  for  filing 
the  Form  Nos.  2  and  2-A  electronically. 
Staff  is  also  modifying  the  paper  filing 
requirements  for  Form  Nos.  2  and  2-A 
to  ensure  consistency  between  the 
electronic  filing  requirements  and  the 
paper  filing  requirements. 

'As  has  been  the  case  with  other 
electronic  filing  requirements 
established  by  Order  No.  581,  staff 
worked  with  industry  representatives  to 
complete  the  electronic  filing 
instructions.  The  specifications  for 
Form  Nos.  2  and  2-A  were  discussed  at 
working  group  meetings  held  on  March 
20  and  October  9.  1996.  As  a  result  of 
those  discussions,  staff  has  finalized  the 
electronic  filing  specifications.  A  single 
set  of  electronic  filing  instructions  for 
both  forms  is  attached  at  Attachment  A. 
the  Instruction  Manual  for  Electronic 
Filing  of  Form  No.  2  and  Form  No.  2- 
A.  The  revised  paper  copy  filing 
instructions  for  Form  No.  2  and  2-A  are 
included  as  Attachments  B  and  C. 
respectively.* 

Electronic  Filing  Specifications  for  Form 
Nos.  2  and  2-A 

Order  No.  581  changed  Form  No.  2- 
A  into  a  subset  of  Form  No.  2.  Since  the 
schedule-pages  in  Form  No.  2-A  are 
now  identical  to  those  in  Form  No.  2, 
the  electronic  filing  instructions  for  the 
two  forms  have  been  consolidated  into 
a  single  docimient.  The  instructions 


'  Revisions  to  Uniform  System  of  Accounts. 
Forms.  Statements,  and  Reporting  Requirements  for 
Natural  Gas  Companies.  60  FR  S3019  (October  11. 
J99S). 


'Order  on  Electronic  and  Paper  Filing 
Specirications  for  Form  No.  11.  75  FERC  1  61.009 
(1996). 

'  Filing  Requirements  for  Interstate  National  Gas 
Company  Rate  Schedules  and  Tariffs.  60  FR  S2.960 
(October  11,  199S).  Order  No.  582  is  a  companion 
order  to  Order  No.  581 .  which  revised  the 
regulations  governing  the  form  and  composition  of 
interstate  natural  gas  pipeline  tariffs  and  Tiling 
requiremenu.  Order  No.  582  required  that  changes 
be  made  to  the  electronic  speciRcations  for  filings 
under  subpart  O  of  Part  154.  Work  on  these  Tiling 
speciTications  will  be  completed  by  the  working 
group  established  for  that  purpose. 

'  These  Attachments  are  not  being  published  in 
the  Federal  Wniilei.  These  filing  formats  can  be 
obtained  by  tvriting  to  the  Federal  Energy 
Regulatory  Commission.  Fhiblic  Reference  and  Files 
Maintenance  Branch,  Division  of  Information 
Services,  Washington.  O.C  These  attachments  are 
also  available  in  electronic  format  on  the  Gas 
Pipeline  Data  portion  of  the  Commission's  bulletin 
board  system. 


make  clear  which  of  the  electronic 
schedules  apply  to  the  Form  No.  2-A 
respondents. 

As  a  result  of  the  discussions  at  the 
working  group  meetings,  the  electronic 
data  layouts  for  the  forms  have  been 
modified  as  little  as  possible  from  those 
in  effect  prior  to  the  issuance  of  Order 
No.  581.  To  make  the  data  more 
compatible  with  common  personal 
computer  software,  however,  the  data 
will  be  submitted  in  a  tab-delimited 
format.  Changes  to  the  data  layouts  were 
limited  to  incorporating  the  changes 
made  by  Order  No.  581,  ensuring  all 
data  on  the  paper  form  is  captured 
electronically,  and  adding 
improvements  which  will  make 
completing  the  form  easier. 

Finy-three  record  types  were 
eliminated,  fifteen  were  added.  In 
addition  to  modifications  made  to 
recognize  changes  to  the  paper  forms, 
all  dates  were  changed  to  incorporate  a 
four  digit  year.  Records  which  capture 
only  text  were  modified  to  eliminate  the 
requirement  that  a  schedule  ID,  record 
ID,  and  sequence  number  appear  on 
every  line.  The  footnote  ED  now  consists 
of  the  page  number,  line  or  item 
number,  column  number  and  footnote 
number,  making  it  consistent  with  the 
paper  form.  On  many  records  the 
sequence  number  has  been  supplanted 
by  the  line  number  apjjearing  on  the 
paper  form.  This  change  will  align  the 
electronic  data  more  closely  with  the 
data  reported  on  the  paper  form.  Where 
the  respondent  is  asked  to  enter  an 
asterisk  to  designate  a  data  element 
having  a  specific  defined  property,  a 
separate  field  has  been  created  to  report 
the  asterisk. 

Modifications  to  the  Paper  Form  Nos.  2 
and  2-A 

Minor  modifications  to  the  paper 
version  of  Form  Nos.  2  and  2-A,  and  to 
the  paper  filing  instructions  included  in 
the  forms,  were  made  to  ensure 
conformity  between  the  electronic  and 
paper  versions  of  the  form. 

In  the  process  of  developing  the 
electronic  filing  specifications  for  Form 
Nos.  2  and  2-A,  it  became  apparent  that 
not  all  of  the  paper  copy  instructions 
would  translate  into  electronic  filing 
specifications.  In  order  to  accurately 
capture  the  data  reported  on  the  forms 
electronically,  certain  modifications  to 
the  paper  form  were  necessary.  The 
modified  Form  No.  2  is  attached  as 
Attachment  B.  The  modified  Form  No. 
2-A  is  attached  as  Attachment  C. 

Minor  typographical  errors  have  been 
corrected.  On  page  iii.  Item  XI  is  revised 
to  read  MMBtu  instead  of  Btu.  The  word 
Debt  is  added  to  instruction  8  on  page 
257  to  correct  the  name  of  Account  427. 
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On  page  278.  in  instruction  1,  the  word 
reporting  is  changed  to  report.  On  page 
301  the  reference  to  page  104  in 
instruction  5  is  changed  to  108.  Portions 
of  the  index  were  modified  to  correct 
page  references  and  add  some  new 
references. 

On  pages  1.  230.  and  254,  items  or 
lines  were  renumbered  to  ensure  every 
item  or  line  number  has  a  unique 
reference.  A  unique  reference  is 
necessary  for  footnotes.  For  the  same 
reason,  line  numbers  were  added  to 
pages  2,  3. 102.  and  103. 

Unnecessary  lines  were  removed  from 
pages  220  and  336.  On  pages  253  and 
340.  the  instruction  to  add  additional 
columns  if  deemed  appropriate  with 
respect  to  any  account  is  eliminated. 

Several  pages  require  the  respondent 
to  report  data  which  will  require  an 
unknown  number  of  rows.  The  number 
of  rows  necessary  to  report  the  data  will 
depend  on  the  respondent's  business.  In 
Form  No.  11.  the  issue  of  variable 
numbers  of  rows  was  solved  by  allowing 
the  respondent  to  insert  rows.  Where  a 
row  is  inserted  between  line  number  3 
and  line  number  4,  the  row  is  numbered 
3.01.  Subsequent  inserted  lines  are 
numbered  3.02,  3.03.  etc.  This  solution 
is  adopted  for  Form  Nos.  2  and  2-A. 
Pages  118.  119. 120. 121. 219. 234.  235. 
274.  275, 276,  277. 338. 355. 518. and 
520  are  modified  to  permit  variable 
numbers  of  rows  to  be  inserted. 

Several  pages  have  space  at  the 
bottom  of  the  page  to  enter  notes.  The 
pre-existing  electronic  filing 
instructions  required  all  notes  to  be 
entered  as  footnotes.  Based  on 
deliberations  with  the  working  group 
participants,  the  space  for  notes  on 
pages  234.  235. 255, 274. 275. 276. 277. 
and  338  is  eliminated.  In  some  cases  the 
added  flexibility  granted  by  variable 
rows  made  the  space  for  notes 
unnecessary.  In  other  cases,  the  notes 
could  be  handled  as  footnotes.  On  page 
255,  the  entire  response  is  text  therefore 
the  word  notes  at  the  top  of  the  page  is 
misleading. 

In  some  cases,  the  respondent  is  asked 
to  enter  an  asterisk  to  mark  data  meeting 
a  specified  condition,  such  as,  marking 
an  associated  company.  To  conform  the 
paper  form  to  the  electronic  form,  the 
asterisk  vnll  be  entered  in  a  separate 
column.  Pages  212,  213,  222,  223,  252, 
332,  357,  and  514  are  modified  to  add 
a  column  to  report  an  asterisk  where 
applicable. 

The  footnote  page  is  split  in  two. 
Previously  the  footnote  page  consisted 
of  a  report  of  the  page  number,  the  line 
number,  the  column  letter,  and  the 
footnote  text.  This  configuration  did  not 
permit  the  respondent  to  enter  footnote 
text  once  and  refer  to  it  many  times.  To 


add  this  capability,  the  first  footnote 
page,  page  551,  consists  of  the  page 
number,  line  or  item  number,  the 
column  letter,  and  the  footnote  number. 
The  second  footnote  page,  page  552. 
consists  of  the  footnote  number  and  the 
footnote  text.  Page  551  vnll  be  sorted  by 
page  number.  Page  552  will  be  sorted  by 
footnote  number.  A  general  instruction 
is  added  to  page  iii  explaining  this 
change.  Permitting  the  respondent  to 
enter  a  footnote  once  whidi  can  be 
referred  to  more  than  once  saves 
processing  time  and  paper. 

All  of  the  changes  outlined  above 
apply  to  the  Form  No.  2  and  also  to 
Form  No.  2-A  if  the  referenced  page  is 
part  of  Form  No.  2-A.  The  modifiwl 
instructions  in  the  attachments  are 
effective  for  the  1996  report  year  to  be 
filed  in  1997. 
Lois  0.  Cashell, 
Secreta/y. 
[FR  Doc.  96-28475  Filed  11-5-96;  8:45  am) 

BILUNO  OOOC  •717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6648-1] 

Agency  Information  collection 
activities:  Proposed  Collection; 
Comment  Request;  Significant  New 
Alternatives  Policy  (SNAP)  Program 
Final  Rulemaking  Under  Title  VI  of  the 
Clean  Air  Act  Amendments  of  1990 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seg.).  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Significant  New  Alternatives  PoUcy 
(SNAP)  Program  Final  Rulemaking 
under  Title  VI  of  the  Clean  Air  Act 
Amendments  of  1990,  OMB  Control  No. 
2060-0226,  Expiration  Date  February 
28,  1997.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  s[>ecific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  6, 1997. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Docket  A-91-42,  Central 
Docket  Section.  South  Conference  Room 
4.  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW,  Washington. 
DC.  20460.  Interested  persons  may  make 
a  copy  of  the  ICR  without  charge  from 


the  docket.  The  docket  is  open  between 
8  a.m.  and  4:00  p.m.  on  weekdays.  The 
telephone  number  is  (202)  260-7549, 
and  the  fax  niunber  is  (202)  260-4400. 
To  expedite  review  of  comments,  a 
second  copy  of  the  comments  should  be 
sent  to  Carol  Weisner,  Stratospheric 
Protection  Division,  Mail  Code  6205), 
EPA.  401  M  Street.  Washington,  DC 
20460.  Overnight  mail  should  be  sent  to 
our  501-3rd  Street,  NW.  Washington, 
DC  20001  street  address. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Carol  Weisner  at  (202)  233-9193,  or  fax 
(202)  233-9665. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
aniected  by  this  action  are  those  which 
manufacture,  formulate,  and/or  sell 
substitutes  for  ozone-depleting 
chemicals. 

Tide:  Significant  New  Alternatives 
Policy  (SNAP)  Program  Final 
Rulemaking  under  Title  VI  of  the  Clean 
Air  Act  Amendments  of  1990,  OMB 
Control  No.  2060-0226,  Expiration  Date 
February  28, 1997. 

Abstract:  Inforination  collected  imder 
this  rulemaking  is  necessary  to 
implement  the  requirements  of  the 
Significant  New  Alternatives  Policy 
(SNAP)  program  for  evaluating  and 
regulating  substitutes  for  ozone- 
depleting  chemicals  being  phased  out 
under  the  stratospheric  ozone  protection 
provisions  of  the  Clean  Air  Act  (CAA). 
Under  CAA  section  612,  EPA  is 
authorized  to  identify  and  restrict  the 
use  of  substitutes  for  class  I  and  class  11 
ozone-depleting  substances  where  EPA 
determines  other  alternatives  exist  that 
reduce  overall  risk  to  human  health  and 
the  environment.  The  SNAP  program, 
based  on  information  collected  from  the 
manufacturers,  formulators,  and/or 
sellers  of  such  substitutes,  provides  for 
the  identification  of  acceptable 
substitutes.  Anyone  submitting 
confidential  business  information  (CBI) 
as  part  of  an  information  collection 
subject  to  this  ICR  must  assert  and 
substantiate  a  claim  of  confidentiality 
for  the  data  under  40  CFR,  Part  2, 
Subpart  B,  at  the  time  of  submission. 
Under  CAA  section  114(c),  emissions 
information  may  not  be  claimed  as 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  Usted  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 


57412  Federal  Register  /  Vol.  61,  No.  216  /  Wednesday.  November  6,  1996  /  Notices 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  estimates  the 
projected  hour  burden  of  the  renewed 
information  collection  is  an  annual  total 
of  16,630  hours.  This  annual  total 
includes  an  estimated  average  annual 
reporting  burden  of  8,880  hours  and  an 
estimated  average  annual  recordkeeping 
burden  of  7.750  hours.  The  average 
annual  reporting  burden  is  calculated 
from  an  estimated  average  of  148  burden 
hours  per  response,  a  one-time  only 
frequency  of  response,  and  an  estimated 
60  likely  respondents.  The  average 
annual  recordkeeping  burden  is 
calculated  from  an  estimated  average  of 
310  recordkeepers  and  an  estimated  25 
burden  hours  per  recordkeeper.  Burden 
means  the  total  time,  effort,  or  Hnancial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions:  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources, 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  October  31.  1996. 

Reyiuldo  Forte, 

Acting  Director.  Stratospheric  Protection 
Division. 

IFR  Doc.  96-28538  Filed  1  t-S-96:  8:45  am) 
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[FRL-664S-5] 

Agency  Infonnation  Collection 
ActlvHiM:  SubmlMlon  for  0MB 
Revtawr;  Commant  R«qu««t; 
Information  Collection  Requost  for 
Solid  Waste  Diaposai  Facility  Crtterta 

AQENCY:  Environmental  F^tection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Solid 
Waste  Disposal  Facility  Criteria,  RCRA 
Part  258.  OMB  Control  Number:  2050- 
0122,  expiring  December  31. 1996.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  6,  1996. 
FOR  FimTHER  INFORMATKM  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1381.05 
SUPPLEMENTARY  INFORMATK3N: 

Title:  Solid  Waste  Disposal  Facility 
Criteria  RCRA  Part  258,  (OMB  Control 
Number;  2050-0122:  EPA  ICR  No. 
1381.03).  This  is  a  request  for  extension 
of  a  currently  approved  collection. 

Abstract:  Onder  statutory  authority 
found  in  RCRA  Part  258,  EPA 
established  mandatory  regulations  (See 
40  CFR  Part  258)  that  established  the 
criteria  for  Municipal  Solid  Waste 
Landfills  (MSWLFs)  that  co-dispose  of 
sewage  sludge  and  that  receive  ash  from 
municipal  waste  combustion  (MWC) 
facilities  (including  ash  monofills).  EPA 
believes  these  requirements  mitigate 
potential  hazards  to  human  health  and 
the  environment  from  the  potential 
mismanagement  by  owners  or  operators 
of  MSWLFs.  This  information  will  be 
used  by  the  State  Director  to  confirm 
owner  or  operator  compliance  with  the 
regulations  under  Part  258. 

The  Part  258  Criteria  requires  that 
information  be  recorded  in  the  MSWLF 
operating  record  as  it  becomes  available 
and  that  this  infonnation  be  retained  by 
the  owner  or  operator  of  each  MSWLF 
unit  and  made  available  to  the  State 
upon  request.  The  following 
information  is  requested: 
demonstrations  that  facihties  meet  the 
requirements  for  the  "small"  landfill 
exemption:  any  required  location 
restriction  demonstrations:  training 
procedures,  monitoring  results,  and 
demonstrations  required  by  operating 


requirements;  demonstrations  required 
under  Subpart  D — ^Design  Criteria;  any 
monitoring,  testing,  or  analytical  data 
required  for  groundwater  monitoring 
and  corrective  action;  closure  and  post- 
closure  care  plans  and  any  monitoring, 
testing,  or  analytical  data  required  by 
Sections  258.60  and  258.61;  and  any 
cost  estimates  and  financial  assurance 
documentation  required  under  Subpart 
G — Financial  Assurance  Criteria. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
IS.  The  Federal  Register  Notice  required 
under  5  CFR  1320.8(d).  soliciting 
comments  on  this  collection  of 
information  was  published  on  7/30/96 
(61  FR  39641);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  85  hours  per 
response.  Burden  means  the  total  time. 
efTort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  3500. 

Estimated  Number  of  Respondents: 
3500. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
297.800  hours. 

Estimated  Total  Annualized  Cost 
Burden.  $12,667,314. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1381.05  and 
OMB  Control  No.  2050-0122  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 
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Information  Division  (2137),  401  M 
Street.  SW.,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW.. 
Washington,  DC  20503. 

Dated:  October  31, 1996. 
Joaeph  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  96-28546  Filed  11-5-96;  8:45  am) 
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[FRL-8648-3] 

Acid  Rain  Program:  Notice  of  Draft 
Written  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  written 
exemptions. 

SUMMARY:  The  Enviroimiental  Protection 
Agency  is  issuing  draft  written 
exemptions  from  Acid  Rain  permitting 
and  monitoring  requirements  to  2  new 
utility  units  at  2  plants.  Under  the  Acid 
Rain  Program  regulations  (40  CFR  72.7), 
utilities  may  petition  EPA  for  an 
exemption  from  permitting  and 
monitoring  requirements  for  any  new 
utility  unit  that  serves  one  or  more 
generators  with  a  total  nameplate 
capacity  of  25  MW  or  less  and  bums 
only  fuels  with  a  sulfur  content  in 
excess  of  0.05  percent  or  less  by  weight. 
Because  the  Agency  does  not  anticipate 
receiving  adverse  comments,  the 
exemptions  are  also  being  issued  as  a 
direct  final  action  in  the  notice  of 
written  exemptions  published 
elsewhere  in  today's  Federal  Register. 

DATES:  Comments  on  the  exemptions 
proposed  by  this  action  must  be 
received  on  or  before  December  6, 1996 
or  30  days  after  publication  of  a  similar 
notice  in  a  local  newspaper,  whichever 
is  later. 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  EPA  Region  5,  77  West  Jackson  Blvd., 
Chicago,  IL  60604. 

Comments.  Send  comments  to:  David 
Kee,  Director,  Air  and  Radiation 
Division,  EPA  Region  5,  77  West 
Jackson  Blvd.,  Chicago,  IL  60604. 

Submit  comments  in  duplicate  and 
identify  the  exemption  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 


owners  and  operators  of  the  unit 
covered  by  the  exemption. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Beth  Valenziano,  (312)  886- 
2703. 

SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  these  draft 
written  exemptions  and  the  exemptions 
issued  as  a  direct  final  action  in  the 
notice  of  written  exemptions  published 
elsewhere  in  today's  Federal  Register 
will  automatically  become  final  on  the 
date  specified  in  that  notice.  If 
significant,  adverse  comments  are 
timely  received  on  any  exemption,  that 
exemption  in  the  notice  of  written 
exemptions  will  be  withdrawn  and  all 
public  comment  received  on  that 
exemption  based  on  the  relevant 
exemption  in  this  notice  of  draft  written 
exemptions.  Because  the  Agency  will 
not  institute  a  second  comment  period 
on  this  notice  of  draft  written 
exemptions,  any  parties  interested  in 
commenting  should  do  so  during  this 
comment  period. 

For  further  information  and  a  detailed 
description  of  the  exemptions,  see  the 
information  provided  in  the  notice  of 
written  exemptions  elsewhere  in  today's 
Federal  Register. 

Dated:  October  31, 1996. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

IFR  Doc.  96-28540  Filed  11-5-96;  8:45  am) 
BiLLMQ  cooc  eaeo  ac  p 

[FRL-564»-2] 

Acid  Rain  Program:  Notice  of  Written 
Exemptions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  written  exemptions. 

SUMMARY:  The  Environmental  Protection 
Agency  is  issuing,  as  a  direct  final 
action,  written  exemptions  from  the 
Acid  Rain  permitting  and  monitoring 
requirements  to  2  utility  units  at  2 
plants  in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  part  72). 
Because  the  Agency  does  not  anticipate 
receiving  adverse  comments,  the 
exemptions  are  being  issued  as  a  direct 
final  action. 

DATES:  Each  of  the  exemptions  issued  in 
this  direct  final  action  will  be  final  on 
December  16, 1996,  or  40  days  after 
publication  of  a  similar  notice  in  a  local 
newspaper,  whichever  is  later,  imless 
significant,  adverse  comments  are 
received  by  December  6, 1996  or  30 


days  after  publication  of  a  similar  notice 
in  a  local  newspaper,  whichever  is  later. 
If  significant,  adverse  comments  are 
timely  received  on  any  exemption  in 
this  direct  final  action,  that  exemption 
will  be  withdrawn  through  a  notice  in 
the  Federal  Register. 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  EPA  Region  5,  77  West  Jackson  Blvd., 
Chicago,  IL  60604. 

Comments.  Send  comments  to  David 
Kee,  Director,  Air  and  Radiation 
Division,  EPA  Region  5,  (address  above). 

Submit  comments  in  duplicate  and 
identify  the  exemption  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  the  unit 
covered  by  the  exemption. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Beth  Valenziano,  (312)  886- 
2703. 

SUPPLEMENTARY  INFORMATION:  All  public 
comment  received  on  any  exemption  in 
this  direct  final  action  on  which 
significant,  adverse  comments  are 
timely  received  will  be  addressed  in  a 
subsequent  issuance  or  denial  of 
exemption  based  on  the  relevant  draft 
exemption  in  the  notice  of  draft  written 
exemptions  that  is  published  elsewhere 
in  today's  Federal  Register  and  that  is 
identical  to  this  direct  final  action. 

Under  the  Acid  Rain  Program 
regulations  (40  CFR  72.7),  utiHties  may 
petition  EPA  for  an  exemption  from 
permitting  and  monitoring  requirements 
for  any  new  utility  unit  that  serves  one 
or  more  generators  with  total  nameplate 
capacity  of  25  MW  or  less  and  bums 
only  fuels  with  a  sulfur  content  of  0.05 
percent  or  less  by  weight.  On  the  earlier 
of  the  date  a  unit  exempted  under  40 
CFR  72.7  bums  any  fuel  with  a  sulfur 
content  in  excess  of  0.05  percent  by 
weight  or  24  months  prior  to  the  date 
the  exempted  unit  first  serves  one  or 
more  generators  with  total  nameplate 
capacity  in  excess  of  25  MW,  the  unit 
shall  no  longer  be  exempted  under  40 
CFR  72.7  and  shall  be  subject  to  all 
permitting  and  monitoring  requirements 
of  the  Acid  Rain  Program. 

EPA  is  issuing  written  exemptions  to 
the  following  new  units,  effective  from 
January  1, 1997  through  December  31, 
2001: 

Beaver  Island  unit  8  in  Michigan, 
owned  and  operated  by  Wolverine 
Power  Supply  Cooperative.  The 
designated  representative  is  Brian 
Warner. 


57414  Federal  Register  /  Vol.  61.  No.  216  /  Wednesday.  November  6,  1996  /  Notices 


Claude  Vandyke  unit  7  in  Michigan, 
owned  and  operated  by  Wolverine 
Power  Supply  Cooperative.  The 
designated  representative  is  Brian 
Warner. 

Dated:  October  31.  1996. 
Brian  |.  McLean. 

Director.  Acid  Rain  Division.  Office  of 
Atmospheric  Progmms.  Office  of  Air  and 
Radiation. 

|FR  Doc.  96-28541  Filed  11-5-96;  8:45  am] 
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FRL-6e48-6] 

Acid  Rain  Program:  Petition  for 
Administrative  Review  of 
Determination  of  Applicability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  On  October  3.  1996.  a  petition 
was  filed  with  the  Environmental 
Appeals  Board  appealing  a 
determination  by  the  Administrator  of 
the  applicability  of  the  Acid  Rain 
Program  to  the  Carson  Cogeneration 
facility  in  California. 
FOR  FURTHCR  INFORMATION  CONTACT: 
Robert  Miller,  U.S.  EPA.  ARD(6204l). 
401  M  St..  SW.  Washington.  DC  20460, 
(202) 233-9077. 

SUPPLEMENTARY  INFORMATION:  The 
Carson  Energy  Group  petitioned  the 
Administrator  under  40  CFR  72.6(c)  to 
make  a  determination  of  applicability  of 
the  Acid  Rain  Program  to  the  Carson 
Cogeneration  facility  ("Carson")  located 
near  Sacramento,  California.  A 
determination  was  made  by  the 
Administrator  that  Carson  is  an  affected 
source  subject  to  the  requirements  of  the 
program.  The  Administrator's  decision 
was  appealed  to  the  Environment^ 
Appeals  Board  by  the  Carson  Energy 
Croup  through  a  petition  filed  on 
October  3.  1996  under  part  7H  of  the 
Acid  Rain  regulations.  The  petitioner 
does  not  believe  there  are  any  disputed 
issues  of  fact  and  is  not  requesting  an 
evidentiary  hearing  at  this  time. 

Dated:  October  30,  1996. 
Brian  (.  McLean, 

Director.  Acid  Rain  Division.  Office  of 
Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

jFR  Doc  96-28547  Filed  11-5-96;  8:45  ami 
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[OPP-00457;  FRL-5573-5J 

Food  Safety  Advisory  Commlttaa; 
Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  As  required  by  section  9(c)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  EPAs  Office  of 
Pesticide  Programs  (OPP)  is  giving 
notice  of  the  third  meeting  of  the  Food 
Safety  Advisory  Committee  (FSAC). 
DATES:  This  meeting  will  take  place 
Thursday.  November  14.  1996  from  9:00 
a.m.  to  5:00  p.m.  and  Friday.  November 
15,  1996  from  9:00  a.m.  to  3:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at: 
The  Hyatt  Fair  Lakes,  12777  Fair  Lakes 
Circle.  Fairfax,  Virginia  22033.  Take  exit 
55B  (Fairfax  County  Parkway)  off  Route 
66.  turn  right  on  Fair  Lakes  Parkway, 
then  take  first  right  on  Fair  Lakes  Circle. 
Hotel  is  one  quarter  mile  on  the  left. 
From  Dulles  Airport,  take  Dulles  Access 
Road  to  exit  11  South  (Fairfax  County 
Parkway).  After  seven  and  one  half 
miles  turn  left  onto  Fair  Lakes  Parkway 
then  follow  directions  above. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margie  Fehrenbach.  Designated 
Federal  Officer,  or  Carol  Peterson,  Office 
of  Pesticide  Programs  (7501C), 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1119.  Crystal  Mall  #2.  1921 
Jefferson  Davis  Highway.  Arlington.  VA 
22202.  (703)  305-7090:  e-mail: 
Fehrenbach.margie@epamail.epa.gov  or 
Peterson.carol€>epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Food  Quality  Protection  Act 
(FQPA).  signed  into  law  on  August  3. 
1996.  (Public  Law  104-170)  amends  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  to  provide  greater  protection 
for  U.S.  consumers,  particularly  infants 
and  children. 

EPA  formed  the  FSAC  as  a 
subcommittee  under  the  auspices  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  to  provide  a  structured 
environment  for  exchange  of 
information  and  ideas  on  regulatory, 
policy,  and  implementation  issues. 
These  discussions  will  assist  EPA  in  the 
implementation  of  the  new  food  safety 
statute  and  are  essential  if  EPA  is  to  be 
responsive  to  the  needs  of  the  pubiic 
and  the  affected  industry. 

IL  Participation 

The  FSAC  is  composed  of  a  balanced 
group  of  participants  from  the  following 
sectors:  pesticide  user  and  commodity 
groups;  environmental/public  interest 
groups,  including  the  general  public: 


federal  and  state  governments; 
academia:  industry:  the  public  health 
community:  and  congressional  offices. 

FSAC  meetings  are  open  to  the  public. 
Outside  statements  by  observers  are 
welcome.  Oral  statements  will  be 
limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  per 
organization  present  the  statement.  Any 
person  who  wishes  to  file  a  written 
statement  can  do  so  before  or  after  an 
FSAC  meeting.  These  statements  will 
become  part  of  the  permanent  file  and 
will  be  provided  to  FSAC  members  for 
their  information. 

Materials  related  to  the  Food  Safety 
Advisory  Committee  are  maintained  in 
a  public  record.  These  materials  are 
available  for  inspection  from  8  a.m.  to 
4  p.m.  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

UL  Meeting  Schedule 

The  agenda  will  include:  Use  of  a  10- 
fold  safety  factor  to  protect  children  and 
infants:  consideration  of  in-utero 
exposure  for  carcinogenicity  studies: 
tolerance  reassessment,  worker  risk 
issues,  EPA's  decision  logic  for  risk 
management  and  risk  assessment,  and 
presentation  of  USDA  programs. 

A  fourth  meeting  is  tentatively 
planned  for  December  4, 1996.  Meeting 
location  and  agenda  topics  will  be 
published  prior  to  the  meeting.  To 
receive  an  agenda  for  this  (November 
14-15)  meeting  please  write  or  call 
Margie  Fehrenbach  at  the  address  or 
number  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  SubjfKts 

Environmental  protection. 
Dated;  October  31, 1996. 

Daniei  M.  Barolo, 

Director.  Office  of  Pesticide  Progmms. 

IFR  Doc.  96-28550  Filed  11-1-96;  1:49  pm] 
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Pasticida  Program  Dialogue 
Committee;  Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  As  required  by  section 
10(a)(2)  of  the  Federal  Advisory 
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Committee  Act  [Public  Law  92-463], 
EPA's  Office  of  Pesticide  Programs  ' 
(OPP)  is  giving  notice  of  a  public 
meeting  of  the  Pesticide  Program 
Dialogue  Committee  (PPDC). 
DATES:  The  meeting  will  be  held  on 
Tuesday,  November  12, 1996,  from  1:00 
p.m.  to  5:00  p.m.  and  Wednesday, 
November  13,  1996,  from  8:30  a.m  to 
4:15  p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  Hyatt  Regency  Crystal  City,  2799 
Jeffisrson  Davis  Highway,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margie  Fehrenbach  or  Linda 
Murray,  Office  of  Pesticide  Programs 
(7501C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  1119,  Crystal  Mall  «2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-7090;  e- 
mail: 

fehrenbach.margie@epamail.epa.gov  or 
murray.linda@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  PPDC 
is  composed  of  a  balanced  group  of 
participants  from  the  following  sectors: 
industry  and  trade  associations; 
pesticide  user  and  commodity  groups; 
federal  agencies  and  state  ^vemments; 
consumer  and  environmental/public 
interest  groups,  including 
representatives  from  the  general  public; 
academia;  the  public  health  community; 
and,  congressional  staff.  The  Committee 
was  formed  to  foster  communication 
and  understanding  among  the  parties 
represented  on  the  Committee  and  with 
OPP.  The  Committee  also  provides 
advice  and  guidance  to  OPP  regarding 
pesticide  regulatory,  policy,  and 
implementation  issues. 

PPDC  meetings  are  open  to  the  public. 
Outside  statements  by  observers  are 
welcome.  Oral  statements  will  be 
limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  person  who  vdshes 
to  file  a  written  statement  can  do  so 
before  or  after  a  Committee  meeting. 
These  statements  will  become  part  of 
the  permanent  file  and  will  be  provided 
to  the  Committee  members  for  their 
information.  Materials  will  be  available 
for  public  review  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Rm.  1128,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-5805. 

Topics  to  be  discussed  at  the 
Novembw  meeting  are:  1)  An  overview 
of  the  Food  Quality  Protection  Act,  2) 
The  Government  Performance  and 
Results  Act  -  with  a  focus  on  the 
Reduced  Use/Reduced  Risk  Program, 
and  3)  Labelling. 


List  of  Sub)ect8 

Environmental  protection. 
Dated:  October  31. 1996. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  96-28549  Filed  11-1-96;  1:49  pml 
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[OPP-00452:  FRL  5570-7] 

Notice  Of  Availability  of  Pesticide  Data 
Submitters  Ust 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  an  updated  version  of  the 
Pesticide  Data  Submitters  List  which 
supersedes  and  replaces  all  previous 
versions. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  John  Jamula,  Office  of  Pesticide 
Programs  (7502C),  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
for  commercial  courier  delivery  and 
telephone  number:  Room  226,  Crystal 
Mall  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
6426;  e-mail: 
jamula.john.@epamail.epa.gov. 

SUPPt^MENTARY  INFORMATION: 
L  Introduction 

The  Pesticide  Data  Submitters  List  is 
a  compilation  of  names  and  addresses  of 
registrants  who  wish  to  be  notified  and 
oHered  compensation  for  use  of  their 
data.  It  was  developed  to  assist  pesticide 
applicants  in  fulfilling  their  obligation 
as  required  by  sections  3(c)(1)(f)  and 
3(c)(2)(D}  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  40  CFR  part  152  subpart  E  regarding 
-ownership  of  data  used  to  support 
registration.  This  notice  announces  the 
availability  of  an  updated  version  of  the 
Pesticide  Data  Submitters  List  which 
supersedes  and  replaces  ail  previous 
versions. 

n.  Ordering  Information 

Microfiche  copies  of  the  document  are 
available  from  the  National  Technical 
Information  Service  (NTIS)  ATTN: 
Order  Desk  5285  Port  Royal  Road 
Springfield,  VA  22161;  telephone:  (703) 
487-4650.  When  requesting  a  document 
from  NTIS,  please  provide  its  name  and 
NTIS  Publication  Number  (PB).  The 
NTIS  Publication  for  this  version  of  the 
Pesticide  Data  Submitters  List  is  PB9&- 
210430. 


m.  Electronic  Acceu 

The  Pesticide  Data  Submitters  List  is 
available  on  EPA's  gopher  server  and 
two  other  pathways  on  the  Internet  The 
Internet  address  of  EPA's  gopher  server 
is  gopher://gopher.epa.gov.  This 
information  also  is  available  using  file 
transfer  protocol  (ftp)  on  ftp.epa.gov  or 
u»ng  the  world  wide  web  (www) 
Internet  address  on  http://www.epa.gov. 

The  Pesticide  Data  Submitters  List  is 
also  available  on  the  Pesticides  Special 
Review  and  Reregistration  Information 
System  Bulletin  Board  System.  This 
Bulletin  Board  System  (BBS)  is  a 
computer  set  up  to  accept  calls  from 
over  a  telephone  line  and  allow  callers 
to  use  the  computer.  Anyone  with  a 
computer  or  terminal  connected  to  a 
phone  line  or  networked  to  one  can  dial 
into  the  BBS  and  perform  the  functions 
it  is  set  up  to  allow. 

The  telephone  number  of  this  bulletin 
board  is  (703)  308-7224.  To  connect  to 
this  or  any  other  BBS,  several 
parameters  in  your  communication 
software  must  be  set  appropriately.  The 
settings  for  this  BBS  are  the  standard 
settings  for  most:  8  data  bits,  no  parity, 
and  1  stop  bit  (abbreviated  as  8N1). 
Communication  speeds  &Y>m  2400  bps 
to  28.8K  bps  are  available, 
accommodating  almost  all  speeds 
available  in  modems  on  the  market 
today.  The  system  displays  color  ANSI 
graphics  as  well  as  ASCII  text. 

IV.  Fimn  the  Internet 

The  Pesticide  Special  Review  and 
Reregistration  Information  System  can 
be  accessed  via  GSA's  Fedworld 
System.  Telnet  or  ftp  to  fedworld.gov 
and  follow  the  onscreen  instructions  to 
get  to  the  gateway. 

V.  From  a  LAN 

Many  Local  Area  Networks  (LANs) 
are  connected  to  the  telephone  network. 
While  it  is  not  possible  to  address  the 
multitude  of  possible  configurations 
here,  your  network  administrator  will  be 
able  to  tell  yOu  if  you  are  able  to  dial 
out  to  other  systems  from  your  LAN  and 
what  specific  software  you  have 
available  to  do  this. 

List  ofSubiects 

Environmental  protection 
Dated:  October  24. 1996. 

Linda  A.  Travers, 

Acting  Director,  Program  Manag/ement  and 
Support  Division,  C^ce  of  Pesticide 
Programs. 

[FR  Doc.  96-28418  Filed  ll-S-96:  8:45  am) 
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[OPP-66232;  FRL  5570-6] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 


DATES:  Unless  a  request  is  withdrawn  by 
February  4,  1997.  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency,  401 
M  St..  SW,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2,  1921  Jefferson 
Davis  Highway.  Arlington.  VA  (703) 
305-5761:  e-mail: 
hollins.  james@epaniail.ep>a.gov. 
SUPPI.EMENTARY  INFORMATION: 

1.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 


Act  (FIFRA),  as  amended,  provides  that 
a  {lesticide  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

II.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  50 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1 .  —  Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 


Product  Name 


000100  NC-90-0009 
000352-00332 
000352-00409 
000352-00412 
000352-00413 
000352-00414 
000352-00415 
000352-00416 
000352-00546 

000352  NC-82-00 11 
000875-00169 


001812-00321 

001812  ND-94-0002 

002382-00120 
003876-00148 

004691-00048 
004691-00104 


004816-00498 
005887-00137 

007501  ID-87-0020 

010182  OR-93-001 8 
011715-00224 

034911-00001 


D.Z.N.  Oiazlnon  Ag  500 

10%  Bromacil  Pellets  Weed  Kilter 

Oupont  80%  Bromacil  Powder 

4%  Bromacil  Granular  Weed  Killer 

Oupont  21 .9%  Bromacil  Liquid  Concentrate 

7.5%  Bromacil  Liquid  Concentrate 

2.5%  Bromacil  Liquid  Weed  Killer 

2%  Bromacil  Liquid  Weed  Killer 

Oupont  Hyvar  OF  KlertJicide 

Ou  Pont  Lanr>ate  Methomyt  Insecticide 

514  Insecticide 


Tnlin  Ory  80 

Trilin  10G 

Ecto-Soothe  Caitiaryl  Shanpoo 
SlimKide  C-84 

Flea.  Lice  &  Tick  Powder  Contains  Sevin 


Anchor  Flea.  Lice  and  Tick  Spray 


Allettvin  Technical 

Black  Leaf  Flea  &  Tick  Killer 

Gustafson   Fto-Pro   Imz   Ftowable   Systemic 
Fungkxle 

Diquat  HertMcide 

Farnam  NorvAerosol  Deflea/OetKk  Spray 


Chemical  Name 


HHYieW  Uqmd  Edger 


0,O-0iethy1  0(2-isopropyl-6-methyl-4-pyrimidinyl)phosphorothioate 

5-Bromo-3-sec-txJtyl-6-methyluracil 

5-Bromo-3-sec-butyl-6-fnethyturacil 

5-Bromo-3-sec-txityi-6-methykjracil 

5-Bromo-3-sec-txjtyl-6-melhykjracil,  lithium  salt 

5-Bromo-3-sec-t)utyl-6-mettiyluractl,  lithium  salt 

5-6nxno-3-sec-txJtyl-6-mel»Tyiuracil.  littiium  salt 

5-eromo-3-sec-txjtyl-6-mettiyhjracil,  lithium  salt 

5-Bromo-3-sec-txjtyi-6-methyluracil 

S-Methyl  AH('ne(hyk:art)amoyl)oxy)thioacetirradate 

(Butylcart)ityl)(6-propylpiperonyO  ether  80%  and  related  compounds 

20% 
Pyrettyins 
(5-Benzyl-3-luryl)methyt2^-<imethyl-3-(2- 

methylpropeny<)cyck>propanecart>oxylate 

Trilluralin  (a,a,a-tn(luro-2,6-dinitro-W,W<lipropyl-p-toluidine  )  (Note:  a 
-a*)ha) 

TnfluraHn  (a,a,a-trifluro-2.6Klinitro-^,^Wipropy^p-toluidine  )  (Note:  a 
-alpha) 

1 -Naphttiyl-Mmettiylcarbamate 

Dodecylguanidine  hydrochtoride 
2-Bromo-2-nitropropane-1 .3<liol 

1  -Naphttiyl-A/-mettiylcart)amate 

(Butylcarl3ityl)(6-propylpiperony1)  ether  80%  and  related  compounds 

20% 
Pyrethrins 

Butoxypolypropylene  glycol 

1  -Naphthyl-^methylcart>amate 

(Butytoart)ityl)(&-propytpiperonyl)  ether  80%  and  related  compounds 

20% 
Pyrettirins 

2-MethyM-oxo-3-(2-pfopenyl)-2-cyctopenten-1  -y1  2,2-dimethyl-3-{2- 

Butoxypolypropylene  glycol 
1  -Naphtliyt-^methytearbamate 

1  -(2-(2.4-Dichtorophenyl)-2-(2-propenytoxy)ethyl)-1  ^-imidazole 

6.7-Dihydrodipyrido(1 .2-a  :2',1'-c)pyra2inediiumdit)romide 

Butoxypolypropylene  glycol 
1  -Naphthyl-A/-melhytcart>amate 

Ammonium  sulfamate  . 
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Table  i.  —  Registrations  with  Pending  Requests  for  Cancellation— Continued 


Product  Name 

Chemical  Name 

■^ 

Hegntraoon  no. 

042443-00001 

Heft)al  Flea  Collar 

Oil  of  cilroneta 
Oil  of  eucalyptus 
Cedanvoodoa 
Oi  of  Pennyroyal 
Ois.nje 

04619:M)0006 
048301-00025 

TrifluraKn  E.C. 

Bioban  2001  Antimicrobial  Agent 

Trilluralin  (a,o^a^r1lhjro-2,6^initro-N.A^<JV)ropyH>totui(Sne  )  (Note: 
-alpha) 

a 

050534  DE-gO-0003 

Bravo  720 

Tetrachloroisophihalonilrile 

050534  MD-91-0005 

Bravo  720 

4-Chloro-a|pha-(l-methyMhyl)benzeneacetic        and.        cyano(3- 
phenoxyphenyl)mett)yl 

050534  NJ-91-0003 

Bravo  720 

Tetrachloroisophthalonitrile 

050534  VA-90-0003 

Bravo  720 

Tetrachioroisophthatonitrile 

051311-00002 
062719-00093 

Zero 
Trellan  E.  C. 

Boric  acid 

-alpha) 

u 

062719-00101 

Trellan  E.C.  44.5% 

Trifluraiin  (a.a.a-trifluro-2.6-dmitro-N,AA<«propyt-p-tnliwfne)  (tMte: 
-alpha) 

a 

062719-00116 

Trellan  M.T.F. 

Trifluraiin  (a,a,a-trifluro-2,&-dinitro-N,N<«propy»-p-toliJi<«ne  )  (Note: 
-alpha) 

a 

06P719-00118 

Treflan5 

Trifluraiin  (a,a,a-trifluro-2,6-dHii(ro-N,AMIpropy«-p-tt)liH(fne)  (Note: 
-alpha) 

a 

062719-00143 

Commence  EC 

Trifluraiin  (a,a,a-trifluro-2,6^nitro-N,A^<fpropyt-p-totuidne)  (Note: 
-alpha) 

a 

062719-00172 

Trellan  5 

Trifluraiin  (a.a,a-^rifluro-2.6-dinitro-M,AkfpropyHHotuidlne)  (Note: 
-alpha) 

a 

062719-00216 

Trellan  80  D.C. 

Trifluraiin  (a,a,a-trifluro-2,6KinitFO-A/,/y^dfifQpyt-p^oliJidne  )  (Note: 
-a^pha) 

a 

062719-00241 

Legacy 

Trifluraiin  (a,a,a-trifluro-2.6-dinitro-Ay/,AMv)ropyl-p^oluidne  )  (Note: 
-alpha) 

a 

062719  AZ-92-0003 

Trellan  5 

Trifluraiin  (a,a,a-4rifluro-2,6-dmitro-A/,A^<iprepyt-p-totiiidlne)  (Note: 
-alpha) 

a 

062719  ID-80-0016 

Trellan  E.  C. 

Trifluraiin  (a,a.a-trifluro-2,6-dinitro-M,Ak«propyHMniiMfne  )  (Note: 
-alpha) 

a 

062719  NM-9(M)002 

Trellan  E.  C. 

Trifluraiin  (a,a,a-trifluro-2,6-dinitro-/V,/yMlipropyH>-tnhii(«ne  )  (Note: 
-alpha) 

a 

062719  NM-90-0004 

Trellar>-5 

Trifluraiin  (a,<i,a-trifluro-2,6-dinitro-N,/V-dv)ropyl-p-tolukline  )  (Note: 
-alpha) 

a 

062719  OR-80-0031 

Trellan  E.  C. 

Trifluraiin  (a,a.a-trifluro-2,&<Jinitro-N,A/<iipropyl-p-tnliM«ne  )  (Note: 
-alpha) 

a 

062719  TX-93-0001 

Trellan  E.  C. 

Trifluraiin  (a,a,a-trifluro-2,6-dmitro-N,AMipropyH>-tnii««ne  )  (Note: 
-alpha) 

a 

062719  TX-93-0002 

Trellan  5 

Trifluraiin  (a,a.a-trifluro-2,6-dinitro-M,N-(ipropyl-p-toluidne  )  (Note: 
-alpha) 

a 

062719  WA-80-0030 

Trellan  E.  C. 

Trifluraiin  (a,a,a-trifluro-2.6-dinitro-/V,AMiprQpyHHoluidne  )  (Note: 
-alpha) 

a 

06o63o-KX}104 

R  &  M  insecDdde  Paint  AddRive 

1 

066676  TX-95-0009 

Tree  Guard 

Benzyl  d»thyl  ((2.6-xylylcart)amoyi)methyl)  ammonium  lienzoate 

067517-00001 
067716-00001 

Rat-KiH  SohMe 
B-6rite 

2-Pivalyt-1,3-indandione,  sodium  salt 

067716-00002 

B-6riteTG 

Soduiii  hypochlorite 

068708-00004 

Feul-Prep  1000 

1-(2-Hydroxyethyl)-2-alkyt-2-imidazoline  (as  in  tatty  acidB  of  tal  oi) 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 
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Table  2.—  Registrants  Requesting  Voluntary  Cancellation 


EPA 

Ckxn- 

pany  No. 


Company  Name  and  Address 


000100 

000352 

000875 

001812 

002382 

003876 

004691 

004816 

006887 

007501 

010182 

011715 

034911 

042443 

046193 

048301 

050534 

061311 

062719 

065636 

066676 

067517 

067716 

068708 


Ciba-Geigy  Corp..  Box  18300.  Greensboro.  NC  27419. 

E.  I.  Du  Pont  De  Nemours  &  Co.  Inc..  Barley  MUl  Plaza.  Walker's  Mil.  WHminglon.  DE  19880. 

Diversey  Corp..  46701  Commerce  Center  Dr.,  Plymouth.  Ml  48170. 

Griffin  Corp..  Box  1847.  Valdosta,  GA  31603. 

Virbac  Inc..  Box  162069.  Fort  Wortti,  TX  76161. 

Betz  Laboratories  Inc.,  4636  Somerton  Rd.,  Trevose,  PA  19053. 

Boehringer  Ingelheim  Animal  Health  Inc.,  Anchor  Div..  2621  North  Beit  Highway,  St  Joseph,  MO  64506. 

Agrevo  Environmental  Health,  95  Chestnut  Ridge  Rd.,  Montvale,  NJ  07645. 

SureCo  Inc..  10012  N.  Dale  M^xy.  Sta.  221.  Tampa.  FL  33618. 

Gustafson.  Inc..  Box  660065,  Dallas,  TX  75266. 

Zeneca  Ag  Products.  Box  15456.  Wilmington,  DE  19850. 

Speer  Products  Inc..  Box  18993.  Memphis,  TN  38181. 

Hi- Yield  Chemical  Co..  Box  460,  Bonham,  TX  75418. 

Natural  Research  People  Inc..  South  Route,  Box  12.  Dean  Creek  Rd..  Lavina.  MT  59046. 

Westiade  USA,  Inc..  10260  Westhetmer.  Suite  230,  Houston,  TX  77042. 

Angus  Cherncal  Co.  1500  E.  Lake  Cook  Rd.,  BuKato  Grove,  IL  60089. 

ISK  Biosdences  Corp.,  5966  Heisley  Rd..  Box  8000,  Mentor.  OH  44061. 

Tamby  Chemical  Inc.,  214  51st  Street.  Brooklyn.  NY  1 1220. 

DowElanco.  9330  Zionsviile  Rd  308/3e,  Indianapolis,  IN  46268. 

R  &  M  Regulatory  Services.  1091  Cambridge  Square  -  Suite  C.  Alpharetta.  GA  30201 . 

Nortech  Forest  Products  Inc..  7600  W.  27th  St,  Suite  B11,  St  Louis  Park,  MN  55426. 

P.M.  Resources  Inc..  c/o  R.E.  Broyles,  1401  Hanley  Rd.,  St  Louis,  MO  63144. 

Bums  Chemical  Inc..  4210  Azalea  Dr..  Charleston,  SC  29405. 

Natoo  Chemical  Co..  Agent  For:  Nateo/Exxon  Energy  Chemicals,  One  Nateo  Center,  N«^rville.  IL  60563. 


III.  Loss  of  Active  Ingredients 

Unless  the  requests  for  cancellation  are  withdrawn,  three  pmsticide  active  ingredients  will  no  longer  appear  in  any 
registered  products.  Those  who  are  concerned  about  the  potential  loss  of  these  active  ingredients  for  pesticidal  use 
are  encouraged  to  work  directly  with  the  registrants  to  explore  the  possibility  of  withdrawing  their  request  for  cancellation. 
The  active  ingredients  are  listed  in  the  following  Table  3,  with  the  EPA  Company  and  CAS  Number. 


Table  3.  —  Active  Ingredients 
WHICH  would  Disappear  as  A  Re- 
sult OF  Registrants'  Requests 
TO  Cancel 


CAS  No. 

Chemical  Name 

EPA 

Company 

No. 

8000-27-9 
8007-44-1 
8014-29-7 

CedarwoodOil 
Oil  of  Pennyroyal 
Oils,  Rue 

042443 
042443 
042443 

rV.  Procedures  for  Withdrawal  of 
Requests 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  atmve, 
postmarked  before  February  4.  1997. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(fl(l)  request  listed  in  this 


notice.  If  the  product(s]  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  eH^ecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  FR 
29362)  June  26.  1991;  (FRL  3846-41. 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern. 


or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
speciHc  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s].  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
akeady  been  imposed,  as  in  Special 


Federal  Register  /  Vol.  61,  No.  216  /  Wednesday.  November  6,  1996  /  Notices  57419 


Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  October  24, 1996. 

Oscar  Morales, 

Acting  Director,  Program  Management  and 
Support  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  96-28420  Filed  11-5-96;  8:45  am] 

BILUNG  CODE  68aO-90-F 


[OPP-340103;  FRL  5570-5] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide  and  Rodentidde  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  February  4, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency.  401 
M  St..  SW.  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway.  Arlington.  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 


at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  pubUsh  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  12  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  sp>ecific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  February  4, 
1997  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  90- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


Table  1  .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  N^me 

Active  Ingredient 

Delete  From  Label 

019713-00337 

Drexel  LV6  Weed  Killer 

Acetic  acid,  (2,4-dtchlorophetx)xy)-2- 
ethylhexyl  ester 

Sugarcane,  aquatic  applicabons  (for  aquatx: 
weeds  in  lakes,  ponds,  drainage  ditches  & 
marshes) 

019713-00345 

Drexel  #4  Low  Volatile 
Ester  Hert)icide 

Acetic  acid,  (2,4-  dichlorophenoxyl)- 
2-ettiylhexyl  ester 

Sugarcane 

033660-00003 

Trifluralin  Technical 

Trifluralin 

Forage  legumes 

033660-00031 

Flutril  5EC 

Trifluralin 

Mint 

.      033660-00032 

Flutrix  4EC  ATT 

.  Trifluralin 

Mint 

033660-00033 

Flutrix  4EC 

Trifluralin 

Mint 

045728-00001 

Thiram  Technical 

Thiram 

Bananas,  celery,  ontons  (dry  txilb). 
sweetpotatoes  (preplant  dip  only),  tomatoes, 
lawns/grasses 

049585-00024 

• 

Sevin  Plus  Multipurpose 
Garden  Dust 

Cart>aryl 

Pet  application  uses 

• 

049585-00026 

KGRO  Sevin  Brand  Insecti- 
cide 10  Dust  Formula  II 

Cartaryl 

Pet  application  uses 

062719-00099 

Trifluralin  Technical 

Trifluralin 

Forage  legumes 

062719-00131 

TreflanTR-10 

Trifluralin 

Forage  legumes 

062719-00250 

Treflan  HFP 

Forage  legumes 

The  following  Table  2  includes  the  names  and  addresses  of  record   for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


(Company  Name  and  Address 


019713 
033660 
045728 
049585 


Drexel  Chemicai  Company,  1700  Channel  Avenue,  P.O.  Box  13327,  Memphis,  TN  38113. 

Lewis  &  Harrison,  122  C  Street,  N.W.,  Suite  740,  Washington,  DC  20001. 

UCB  Chemical  Corp..  c/o  Compliance  Services  International.  2001  Jefferson  Davis  Hwy,  Suite  1010,  Arlington,  VA  22202. 

Alljack.  Division  of  United  Industries  Corp..  P.O.  Box  15842.  SL  Louis,  MO. 


57420 
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Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations— 

Continued 


Com- 
pany No. 


Corrpany  Name  and  Address 


062719 


DowElanco.  9330  Zionsville  Road,  Indianapotis.  IN  46268. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorised  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  October  23. 1996. 

Oscar  Morales, 

Acting  Director,  Program  Management  and 
Support  Division.  Office  of  Pesticide 
Programs. 

(FR  Doc.  96-28419  Filed  11-5-96;  8:45  am) 
HLUNG  COOCMM-aO-F 

CPF-670;  FRL-6571-41 

Pesticide  Tolerance  Petition;  Notice  of 
Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice  of  filing. 

StiMMARY:  This  notice  is  a  summary  of 
a  pesticide  petition  proposing  the 
establishment  of  a  regulation  for 
residues  of  sulfentrazone  in  or  on 
soybeans. 

DATES:  Comments,  identifled  by  the 
docket  number  |PF-670|.  must  be 
received  on  or  before,  December  6,  1996. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm  1132.  CM  #2,  1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 


must  be  identified  by  the  docket  number 
IPF-6701.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

Information  submitted  as  a  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
r«cord.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  noticer.  All  written 
comments  will  be  available  for  public 
ins[>ection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Joanne  Miller  (PM23)  Rm.,  237,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA.  703-305-6224.  e-mail: 
miller.joanne@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  a  pesticide  petition  (PP 
4F4407)  from  FMC  Corporation,  1735 
Market  Street,  Philadelphia,  PA  19103, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic    • 
Act  (FFDCA).  21  U.S.C.  section  346a(d), 
to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  herbicide  sulfentrazone  (N-|2,4- 
dichloro-5-[4-(difluoromethyI)-4,5- 
dihydro-3-methyl-5-oxo-IH-l,2,4-triazol- 
l-yl|phenyl|-methanesulfonamide  in  or 
on  the  raw  agricultural  commodity 
soybeans  at  0.05  ppm  and  rotational 
crop  tolerances  in  cereal  grains  from  0.1 
to  0.5  ppm.  The  proposed  analytical 
method  is  gas  chromatography  with 
electron  detection. 

Pursuant  to  section  408(d)(2)(A](I)  of 
the  FFDCA,  as  amended,  FMC 
Corporation  has  submitted  the  following 
summary  of  information,  data  and 
argimients  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
FMC  Corporation  and  EPA  has  not  fully 
evaluated  the  merits  of  the  petition.  EPA 


edited  the  summary  to  clarify  that  the 
conclusions  and  arguments  were  the 
petitioner's  and  not  necessarily  EPA's 
and  to  remove  certain  extraneous 
material. 

L  FMC  Petition  Summary 

1.  Sulferytrazone  uses.  Sulfentrazone 
is  the  first  herbicide  in  a  new  aryl 
triazolinone  chemical  class.  Weeds 
found  resistant  to  other  herbicides  are 
not  cross  resistant  to  sulfentrazone.  The 
unique  mode  of  action  of  sulfentrazone 
provides  economic  control  for  a  wide 
spectrum  of  grass  and  broadleaf  weeds, 
with  exceptional  strength  on 
morningglory  and  nutsedge  species. 

Sulfentrazone  will  be  used  on 
soybeans  to  control  Broadleafs 
(including  cocktebur,  lambsquarter, 
morningglory,  pigweed  and  velvetleaf): 
Grasses  (including  bamyardgrass, 
crabgrasses,  foxtail,  goose  grass, 
johnsongrass  and  panicum);  Sedges 
(including  purple  and  yellow  nutsedge 
and  annual  sedge). 

Sulfentrazone  will  be  applied  to  the 
soil  preemergent  to  the  soybean  crop. 
The  product  controls  emerging  weeds 
and  also  has  postemergent  burn-down 
activity  to  small  exposed  weeds.  A 
single  application  will  be  made  using 
standard  low  pressure  ground  herbicide 
boom  sprayer  equipped  with  suitable 
nozzles  and  screens.  Application  rates 
for  sulfentrazone  alone  range  horn  0.25 
to  0.375  lb  active  ingredient  per  acre 
dependent  on  soil  texture,  organic 
matter,  and  geography.  Combinations 
with  selected  products  may  further 
reduce  the  application  rate  to  0.15  lb 
active  ingredient  per  acre.  Applications 
can  be  made  up  to  30  days  before  crop 
emergence  in  either  conventional  or  no- 
till  situations.  Authority  75DF  or  4F 
may  be  applied  early  preplant,  preplant 
incorporated  or  preemergence. 

2.  Sulfentrazone  safety.  FMC  has 
submitted  over  40  separate  toxicology 
studies  in  support  of  tolerances  for 
sulfentrazone.  According  to  FMC, 
sulfentrazone  is  not  a  carcinogen  or  a 
mutagen  and  has  low  oral  and  dermal 
toxicity  to  mammals.  Although 
laboratory  experiments  at  the  higher 
rates  tested  have  shown  some 
developmental  and  reproductive  effects, 
risk  assessment  calculations  indicate  the 
margins  of  safety  for  agricultural 


Federal  Register  /  Vol.  61,  No.  216  /  Wednesday.  November  6,  1996  /  Notices  57421 


workers  and  the  population  in  general 
far  exceed  the  EPA  required  level  of 
100. 

The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  tolerance  of  sulfentrazone: 

A  rat  acute  oral  study  with  an  LDso  of 
3,034  mg/kg  (male)  and  2,689  mg/kg 
(female). 

A  rabbit  acute  dermal  LDjo  of  >2,000 
mg/kg. 

A  rat  acute  inhalation  LCso  of  >4.13 
mg/L. 

A  primary  eye  irritation  study  in  the 
rabbit  which  showed  mild  irritation. 

A  primary  dermal  irritation  study 
which  showed  no  irritation. 

A  primary  dermal  sensitization  study 
which  showed  no  sensitization. 

An  acute  neurotoxicity  study  with  a 
No-Observed  Effect  Level  (NOEL)  of  250 
mg/kg  and  no  neuropathological 
findings  at  any  dose. 

A  2fr-day  feeding  study  in  the  rat 
vsrith  a  NOEL  of  1,000  ppm  based  on 
hematology  effiects. 

A  90-day  feeding  study  in  the  rat 
with  a  NOEL  of  1,000  ppm  based  on 
hematology  findings. 

A  28-day  feeding  study  in  the  mouse 
with  a  NOEL  of  800  ppm  based  on 
effects  on  hematology  parameters. 

A  90-day  feeding  study  in  the  mouse 
with  a  NOEL  of  300  ppm  based  on 
hematology  parameters. 

A  90-day  subchronic  neurotoxicity 
study  in  the  rat  with  a  neurotoxicity  and 
overall  NOEL  of  500  ppm;  no 
histopathological  effects  on  the 
peripheral  or  central  nervous  system 
were  observed. 

A  24-month  chronic  feeding/ 
oncogenicity  study  in  the  rat  with  an 
overall  NOEL  of  600  ppm  in  females 
and  1,000  ppm  in  males  based  on 
hematology  effects  and  reduced  body 
weights.  There  was  no  evidence  of  an 
oncogenic  response. 

A  4  week  range-finding  study  in  dogs 
with  a  NOEL  of  900  ppm  based  on 
hematology  effects. 

A  90-day  fieeding  study  in  dogs  with 
a  NOEL  of  300  ppm  based  on  liver 


A  12-monui  feeding  study  in  dogs 
with  a  NOEL  of  800  ppm  based  on 
hematology  effects  and  microscopic 
liver  changes. 

A  mouse  oncogenicity  study  with  a 
NOEL  of  600  ppm  based  on  decreased 
hemoglobin.  There  was  no  evidence  of 
oncogenicity. 

An  oral  teratology  study  in  the  rat 
with  a  maternal  NOEL  of  25  mg/kg/day 
based  on  body  weight  effects  and  a  iietal 
NOEL  of  10  mg/kg/day  based  on 
reduced  body  weights  and  delayed 
skeletal  effects  at  higher  doses. 

A  supplemental  teratology  study 
conducted  to  test  for  cardiac  effects  at 


the  request  of  the  EPA  did  not  reveal 
any  significant  effects  on  fetal  cardiac 
development. 

A  dermal  teratology  study  in  the  rat 
with  a  maternal  NOEL  of  250  mg/kg/day 
and  a  fetal  NOEL  of  100  mg/kg/day 
based  on  an  increase  in  fetal  and  litter 
incidence  of  skeletal  effects. 

An  oral  teratology  study  in  the  rabbit 
with  a  maternal  and  fetal  NOEL  of  100 
mg/kg/day  based  on  decreased  body 
weights  for  the  does  and  fetal  effects  at 
higher  doses. 

A  two  generation  reproduction  study 
in  the  rat  with  a  NOEL  for  systemic  and 
reproductive/developmental  parameters 
of  200  ppm.  Male  fertility  in  the  Fl 
generation  was  reduced  at  higher  doses; 
litter  size,  pup  survival  and  pup 
bodyweight  for  both  generations  were 
also  effected  at  higher  doses. 

A  supplemental  rat  reproduction 
study  with  a  NOEL  for  reproductive 
parameters  of  200  ppm. 

Ames  Assay:  Negative;  Mouse 
lymphoma:  Negative  with  activation, 
equivocal  without  activation. 

Mouse  Micronucleus  Assay:  Negative. 

3.  Threshold  effects — chronic  effects. 
Based  on  the  available  chronic  toxicity 
data,  FMG  believes  the  Reference  Dose 
(RfD)  for  sulfentrazone  should  be  0.05 
mg/kg/day.  The  RfD  for  sulfentrazone  is 
based  on  a  multigeneration 
reproduction  study  in  rats  with  a 
threshold  No-observed  Effect  Level 
(NOEL)  of  14  mg/kg/day  and  an 
uncertainty  factor  of  100,  with  an 
additional  modifying  factor  of  3  to 
account  for  the  nature  of  the  effects. 

Acute  toxicity.  EPA  recently  proposed 
a  tiered  approach  to  estimate  acute 
dietary  exposure.  The  methods 
proposed  by  the  EPA  were  reviewed  and 
supported  by  the  FIFRA  scientific 
advisory  panel  (SAP,  1995).  EPA's  Tier 
1  method  is  based  on  the  assumption 
that  residue  concentrations  do  not  vary. 
The  analysis  assimies  that  all  residues 
have  the  same  magnitude,  typically  the 
highest  field  trial  residue  or  tolerance 
value.  This  value  is  assumed  for  all 
points  along  the  consumption 
distribution,  resulting  in  a  distribution 
of  dietary  exposure. 

For  the  acute  analysis  for 
sulfentrazone,  a  Tier  1  analysis  was 
conducted  for  the  overall  U.S. 
population,  infants,  children  1  to  6 
years  of  age,  females  13  years  and  older, 
and  males  13  years  and  older.  Using  the 
NOEL  of  10  mg/kg/day  derived  from  the 
oral  teratology  study  in  rats,  the 
following  margins  of  exposure  were 
calculated  (Margins  of  exposure  of  100 
or  more  are  considered  satisfactory): 


Papulation  GfOi4> 

U.S.  Population .... 

Infants 

Children  1  to  6 

Females  13  years 

arvj  older  

Males  13  years 

and  older  


Margin  of  Exposure 


2.180 

760 

2.0S2 

3,640 

3,219 


4.  Non-threshold  effects — 
Carcinogenicity.  Using  the  Guidelines 
for  Carcinogen  Risk  Assessment,  FMC 
believes  sulfentrazone  to  be  in  Group  E 
for  carcinogenicity  —  no  evidence  of 
carcinogenicity  —  based  on  the  results 
of  carcinogenicity  studies  in  two 
species.  There  was  no  evidence  of 
carcinogenicity  in  an  18-month  feediivg 
study  in  mice  and  a  2-year  feeding 
study  in  rats  at  the  dosage  levels  tested. 
The  doses  tested  are  adequate  for 
identifying  a  cancer  risk.  Thus,  a  cancer 
risk  assessment  should  not  be  necessary. 

5.  Aggregate  exposure.  For  purposes 
of  assessing  the  potential  dietary 
exposure,  FMC  has  estimated  aggregate 
exposure  based  on  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  from  the  tolerances  for 
sulfentrazone  on  soybeans  at  0.05  ppm 
and  rotational  crop  tolerances  in  cereal 
grains  itom  0.1  to  0.5  ppm.  (The  TMRC 
is  a  worse  case  estimate  of  dietary 
exposure  since  it  is  assumed  that  100 
percent  of  all  crops  for  which  tolerances 
are  established  are  treated  and  that 
pesticide  residues  are  present  at  the 
tolerance  levels.)  Dietary  exposure  to 
residues  of  sulfentrazone  in  or  on  food 
will  be  limited  to  residues  on  soybeans 
and  cereal  grains.  Forage  and  straw  from 
cereal  grains  are  fed  to  animals;  thus 
exposure  of  humans  to  residues  might 
result  if  such  residues  carry  through  to 
meat,  milk,  poultry  or  eggs.  However, 
FMC  believes  that  there  is  no  reasonable 
expectation  that  measurable  residues  of 
sulfentrazone  will  occur  in  meat,  milk, 
poultry  or  eggs  from  this  use.  There  are 
no  other  established  U.S.  tolerances  for 
sulfentrazone,  and  there  are  no 
registered  uses  for  sulfentrazone  on  food 
or  feed  crops  in  the  U.S.  In  conducting 
this  exposure  assessment,  very 
conservative  assumptions — 100%  of 
soybeans  and  cereal  grains  will  ccmtain 
sulfentrazone  residues  and  those 
residues  would  be  at  the  level  of  the 
tolerances  have  been  used  which  results 
in  an  overestimate  of  human  exposure. 

Other  potential  sources  of  general 
population  exposure  to  residues  of 
pesticides  are  residues  in  drinking  water 
and  exposure  from  non-occupational 
sources.  While  the  majority  of  field 
studies  with  sulfentrazone  indicate  that 
movement  into  groundwater  will  not 
occur,  a  single  study  in  very  vulnerable 
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soil  has  shown  that  a  small  percentage 
of  material  could  reach  shallow 
groundwater  under  extreme  conditions. 
Based  on  this  worst  case  situation,  the 
maximum  exptosure  to  residues  of 
sulfentrazone  in  drinking  water 
resulting  from  product  use  at  extremely 
vulnerable  sites  would  be  less  than  50 
ppb.  There  is  no  established  Maximum 
Contaminant  Level(MCL)  for  residues  of 
sulfentrazone  in  drinking  water  under 
the  Safe  Drinking  Water  Act.  However, 
a  reasonable  estimate  of  the 
sulfentrazone  MCL  using  the 
appropriate  methodology  would  be  350 
ppb.  The  dietary  contribution  from 
these  residues  is  included  in  the  safety 
determination  for  both  the  U.S. 
population  and  infants  (shown  below). 

Non-occupational  exposure  for 
sulfentrazone  has  not  been  estimated 
since  the  current  registration  for 
sulfentrazone  is  limited  to  commercial 
soybean  production.  The  potential  for 
nonoccupational  exposure  to  the  general 
population  is.  thus,  insignificant. 

EPA  consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  EPA  does  not  have 
information  to  indicate  that  toxic  effects 
produced  by  sulfentrazone  would  be 
cumulative  with  those  of  any  other 
chemical  compounds. 

6.  Determination  of  safety  for  U.S. 
population —  Reference  Dose.  Using  the 
conservative  exposure  assumptions 
described  above,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  the  aggregate  exposure  to 
sulfentrazone  will  utilize  4.5  percent  of 
the  RfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  Reference  Dose 
(RFD).  Therefore,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment.  FMC.  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  residues  of  sulfentrazone. 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposures. 

7.  Determination  of  safety  for  infants 
and  children.  Developmental  toxicity 
was  observed  in  developmental  toxicity 
studies  using  rats  and  rabbits.  The 
NOELs  for  developmental  effect  were 
established  at  10  mg/kg/day  in  the  rat 
study  and  100  mg/kg/day  in  the  rabbit 
study.  The  developmental  effect 
observed  in  these  studies  is  believed  to 
be  a  secondary  effect  resulting  from 
decreased  oxygen  transport  to  the  fetus. 

Reference  Dose.  Using  the 
conservative  exposure  assumptions 
described  above.  FMC  has  concluded 
that  the  percent  of  the  RfD  utilized  by 
aggregate  exposure  to  residues  of 


sulfentrazone  ranges  from  4.3  percent 
for  children  1  to  6  years  old.  up  to  13.5 
percent  for  non-nursing  infants.  EPA 
generally  has  no  concern  for  exposure 
below  100  percent  of  the  Reference 
Dose.  Therefore,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  FMC  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
residues  of  sulfentrazone,  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

8.  Estrogenic  effects.  No  specific  tests 
have  been  conducted  with  sulfentrazone 
to  determine  whether  the  pesticide  may 
have  an  effect  in  humans  that  is  similar 
to  an  eHiect  produced  by  a  naturally 
occurring  estrogen  or  other  endocrine 
effects. 

9.  Chemical  residue.  The  qualitative 
nature  of  the  residues  in  plants  and 
animals  is  adequately  understood  for 
the  purposes  of  registration.  Residues  of 
sulfentrazone  do  not  concentrate  in  the 
processed  commodities.  There  are  no 
Codex  maximum  residue  levels 
established  for  residues  of  sulfientrazone 
on  soybeans.  FMC  has  submitted  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  sulfentrazone  in 
or  on  food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances.  EPA  will  information  on  this 
method  to  the  Food  and  Drug 
Administration.  The  method  is  available 
to  anyone  who  is  interested  in  pesticide 
residue  enforcement  from  the  Field 
operations  Division,  Office  of  Pesticide 
Programs. 

Forty  separate  residue  trials  have  been 
conducted  with  sulfentrazone  on 
soybeans.  Analysis  of  these  trials  shows 
that  the  maximum  total  combined 
residue  for  sulfentrazone  and  its  major 
metabolite  will  be  below  0.05  ppm. 
Virtually  no  detectable  residues  of 
sulfentrazone  were  found  in  soybean 
meal,  soapstock  and  oil  treated  at  an 
exaggerated  rate.  Because  of  the  very 
low  level  of  these  residues,  no  food 
additive  tolerances  are  being  proposed 
for  these  processed  commodities. 

Tolerances  have  been  requested  for 
residues  of  sulfentrazone  and  its  major 
metabolite  on  soybean  seed  at  the  low 
level  of  0.05  ppm.  In  addition, 
tolerances  for  residues  of  sulfentrazone 
and  its  major  metabolites  have  been 
requested  to  cover  inadvertent  residues 
found  in  rotational  crops  of  the  cereal 
grain  crop  grouping  (excluding  sweet 
com).  For  these  rotational  crop 
tolerances,  the  requested  levels  are  as 
follows:  0.1  ppm  in  or  on  grain:  0.2  ppm 
in  or  on  hay;  0.6  ppm  in  or  on  straw; 


0.2  ppm  in  or  on  forage;  0.1  ppm  in  or 
on  stover  and  0.2  ppm  in  or  on  bran. 

The  proposed  tolerance  levels  are 
adequate  to  cover  residues  likely  to  be 
present  from  the  proposed  use  of 
sulfentrazone.  Therefore,  no  special 
processing  to  reduce  the  residues  will 
be  necessary.  There  is  no  need  for 
tolerances  in  animal  meat,  milk,  poultry 
or  eggs  since  there  is  no  reasonable 
expectation  of  residues  in  these 
materials.  This  is  based  on  the  results  of 
goat  and  poultry  metabolism  studies,  as 
well  as  the  soybean  metabolism  and 
crop  rotation  studies.  Calculated 
transfer  factors  are  extremely  low  and 
maximum  expected  residues  in  meat, 
milk,  poultry  and  eggs  would  be  in  the 
part  per  trillion  range.  Since  the  level  of 
detection  of  the  available  methods 
would  be  higher  than  the  maximum 
expected  level  in  each  of  the  matrixes, 
no  detectable  residues  would  be  found. 

10.  Environmental  fate.  Laboratory 
studies  indicate  that  sulfentrazone  has 
the  potential  to  persist  in  soil  and  be 
mobile.  However,  the  results  of  field 
dissipation  studies  run  in  the  three 
largest  soybean  producing  states  (Iowa, 
Illinois,  Arkansas)  indicate  that 
downward  movement  of  sulfentrazone 
is  limited,  with  no  quantifiable  residues 
being  found  below  18.  In  a  single  Held 
study  conducted  under  highly 
vulnerable  conditions  (very  high  sand 
content  and  low  organic  matter),  small 
amounts  of  sulfentrazone  were  detected 
in  shallow  groundwater  when 
sulfentrazone  was  applied  at 
exaggerated  rates.  The  site  for  this  study 
received  excessive  record  rainfall  early 
during  the  study  which  contributed  to 
the  movement  observed. 

Sulfentrazone  has  been  found  to  be 
stable  to  chemical  hydrolysis  in  the  pH 
range  of  environmental  concern. 
However,  the  compound  is  subject  to 
rapid  extensive  degradation  in  water  in 
the  presence  of  natural  sunlight.  Under 
these  conditions,  sulfentrazone  residues 
rapidly  break  down,  with  more  than 
50%  of  the  residue  disappearing  in  1 
hour  at  envirorunental  pH.  Under 
aerobic  conditions  in  soil,  the  major 
metabolic  pathway  for  sulfentrazone  is 
oxidation  of  the  methyl  group  on  the 
triazolinone  ring.  A  minor  metabolic 
pathway  under  aerobic  conditions  is  the 
cleavage  of  the  sulfonamide  group  on 
sulfentrazone.  Sulfentrazone  residues 
do  not  bioaccumulate  in  flsh. 

II.  Administrative  Matters 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  document  control 
number.  [PF-6701.  All  written 
comments  filed  in  response  to  this 


Federal  Regirter  /  Vol.  61.  No.  216  /  Wednesday,  November  6.  1996  /  Notices 


57423 


petition  will  be  available,  in  the  Public 
Resp)onse  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  of  filing  imder  docket  number 
(PF-670]  including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  veraions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  insp>ection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opi>«DocketOBpamail.epa.gov 
Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  spiecial  charactera  and  any  form  of 
encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  p»ap>er 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  p>aper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  rulemaking  record 
is  the  pMper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

LiatofSnl^ects 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  21. 1996. 

Pater  Caolkms, 

Acting  Director,  RegistTation  Division,  Office 
of  Pesticide  Programs. 

[PR  Doc.  96-28422  Filed  11-5-96;  8:45  am] 


[Fm.-664»-«] 

Clean  Water  Act  Ctaee  II:  Propoaed 
Admlnlatrative  Penalty  Aaaeaament 
end  Opportunity  To  Comment 
Reoarding  Coming  Municipal  UtilHiee, 
Coming,  lA 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 


ACTION:  Notice  of  propxwed 
administrative  penalty  assessment  and 
opportunity  to  comment  regarding 
Coming  Municipial  Utilities,  Coming, 
Iowa. 

SUMMARY:  EPA  is  providing  notice  of 
opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
filing  a  Complaint  commencing  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessment  purstiant  to  33 
U.S.C.  1319(g)(4)(A). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Qvil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  II  order  or 
participate  in  a  Class  U  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline 
for  submitting  public  comment  on  a 
proposed  Class  n  order  is  thirty  (30) 
days  after  issuance  of  this  public  notice. 

On  September  26. 1996,  H»A 
conunenced  the  following  Class  D 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  Qty,  Kansas 
66101,  (913)  551-7630,  the  following 
Complaint: 

In  the  Matter  of  Coming  Municipal 
Utilities,  CWA  Docket  No.  VII-96-W- 
0004. 

llie  Complaint  proposes  a  penalty  of 
Fourteen  Thousand  ($14,000)  dollars  for 
the  discharge  of  127  gallons  of  No.  2 
diesel  fuel  into  or  upon  the  East 
Nodaway  River  and  for  feilure  to 
prepare  an  SPCC  Plan  in  writing  and  in 
accordance  with  40  CFR  112.7,  in 
violation  of  Section  311(b)(3)  and  311(j) 
of  the  Clean  Water  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  perticipete  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 


submitted  by  Coming  Municip>al 
Utilities  is  available  as  pwrt  of  the 
administrative  record,  subject  to 
provisions  of  law  restrictiiig  public 
disclosiue  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment,  EPA  will  issue  no  final 
order  assessing  a  penalty  in  this 
proceeding  prior  to  thirty  (30)  days  from 
the  date  of  this  notice. 

Dated:  October  23. 1996. 
William  Rice, 

Acting  Regional  Administrator 
[PR  Doc  96-28425  Filed  11-5-96;  8:45  am] 
HUJNQ  CODE  MM  M  M 


[FRL-S647-1] 

Clean  Water  Act  Cieee  II:  Propoeed 
Admlnlatrative  Penelty  ReinhoM 
Development,  Inc.,  St  Loula,  MO 

AGENCY:  Envirorunental  Protection 
Agency  ("EPA"). 

ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment  regarding 
Reinhold  Envelopment,  Inc.,  St.  Louis, 
Missouri. 

SUMMARY:  EPA  is  providing  notice  of 
opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1113(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
filing  a  Complaint  commencing  either  a 
Class  I  or  Class  D  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessment  pursuant  to  33 
U.S.C.  1319(g)(4)(A). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  p)art  22.  The  procedures  by  which 
the  public  may  sulnnit  written  comment 
on  a  proposed  Class  II  order  or 
participete  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline 
for  submitting  public  conmient  on  a 
proposed  Class  II  order  is  thirty  (30) 
days  after  issuance  of  this  notice. 

On  September  30, 1996,  EPA 
commenced  the  following  Class  D 
proceeding  for  the  assessment  of 
penalties  by  filing  writh  the  Regional 
Hearing  Qerk,  U.S.  Environmental 
Protection  Agency,  Region  Vn,  726 
Miimesota  Avenue,  Kansas  City,  Kansas 
66101,  (913)  551-7630,  Uie  following 
Complaint: 
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In  the  N4atter  of  Reinhold 
Development.  Inc..  St.  Louis.  Missouri, 
CWA  Docket  No.  V1I-96-W-0006. 

The  Complaint  proposes  a  penalty  of 
Sixty-seven  Thousand  Four  Hundred 
Forty-nine  Dollars  ($67,449)  for  the 
discharge  of  pollutants  into  the  waters 
of  the  United  States  without  permit  in 
accordance  with  40  CFR  part  22.  in 
violation  of  Section  301  and  404  of  the 
Clean  Water  Act. 

FOR  FURTHER  mFORMATKlM  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  Reinhold  Development, 
Inc.  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment.  EPA  will  issue  no  Hnal 
order  assessing  a  penalty  in  this 
proceeding  prior  to  thirty  (30)  days  from 
the  date  of  this  notice. 

Dated:  October  22. 1996. 
William  Rice, 

Acting  Regional  Administrator. 
jFR  Doc.  96-2ft426  Filed  11-5-96:  8:45  am) 


FRI-6M7-2] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  To  Comment 
Regarding  Jacobeon  Brothers,  Inc., 
DutHjque,  lA 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment  regarding 
Jacobson  Brothers,  Inc.,  Dubuque,  Iowa. 

summary:  EPA  is  providing  notice  of 
opportunity  to  comment  on  the- 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
filing  a  Complaint  commencing  either  a 
Class  I  or  Class  0  penalty  proceeding. 
EPA  provides  public  notice  of  the 


proposed  assessment  pursiuint  to  33 
U.S.C.  1319(g)(4)(A). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits.  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  fc»th  in 
the  Consolidated  Rules.  The  deadline 
for  submitting  public  comment  on  a 
proposed  Class  n  order  is  thirty  (30) 
days  after  issuance  of  this  public  notice. 

On  September  26.  1996.  EPA 
commenced  the  following  Qass  n 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk.  U.S.  Environmental 
Protection  Agency.  Region  Vn.  728 
Minnesota  Avenue,  Kansas  Qty,  Kansas 
66101.  (913)  551-7630,  the  following 
Complaint: 

In  the  Matter  of  Jacobson  Brothers. 
Inc..  CWA  Docket  No.  Vai-96-W-0007. 

The  Complaint  pro(>oses  a  penalty  of 
Ten  Thousand  ($10,000)  Dollars  for 
discharging  approximately  43  barrels  of 
oil  into  or  upon  the  North  Fork  of 
Catfish  Creek  (a  navigable  water,  as 
defined  in  40  CFR  110.1)  in  violation  of 
Section  311(b)(6)  of  the  Clean  Water 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  Jacobson  Brothers.  Inc.  is 
available  as  part  of  the  administrative 
record,  subject  to  provisions  of  law 
restricting  public  disclosure  of 
confidential  information.  In  order  to 
provide  opportunity  for  public 
comment.  EPA  will  issue  no  final  order 
assessing  a  penalty  in  this  proceeding 
prior  to  thirty  (30)  days  from  the  date  of 
this  notice. 

Dated:  October  22. 1996. 
William  Rice, 

Acting  Regional  Administrator. 
[FR  Doc.  96-2S427  Filed  11-4-96:  8:45  am) 


IFM--aM7-3] 

CIsan  Watar  Act  Class  I:  PropoMd 
Adminiatrativa  Penalty  Aaaaaamant 
and  Opportunity  to  Commant 
ragardtaig  Union  Eladric  Company, 
C^  Qirardaau.  MO 

AQENCY:  Environmental  Protection 
Agency  ("EPA"). 

ACTXM:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportimity  to  comment  regarding 
Union  Electric  Company,  Cape 
Girardeau,  Missouri. 

SUMMARY:  EPA  is  providing  notice  of 
opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
filing  a  Complaint  commencing  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessment  pursuant  to  33 
U.S.C.  1319(g)(4)(A). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  D  order  or 
participate  in  a  Class  11  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline 
for  submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  (3Q) 
days  after  issuance  of  this  public  notice. 

On  September  26. 1996.  EPA 
commenced  the  following  Class  n 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk.  U.S.  Environmental 
Protection  Agency.  Region  VII,  726 
Minnesota  Avenue.  Kansas  City.  Kansas 
66101.  (913)  551-7630.  the  following 
Complaint: 

In  the  Matter  of  Union  Electric 
Company.  CWA  Docket  No.  VII-96-W- 
0003. 

The  Complaint  profxises  a  penalty  of 
Twenty-eight  Thousand  Three  Hundred 
Fifty  ($28,350)  dollars  for  failure  to 
prepare  an  SPCC  Plan  in  writing  and  in 
accordance  with  40  CFR  112.7,  in 
violation  of  Section  331(j)  of  the  Clean 
Water  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
t'ersons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  docimients  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
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should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  Union  Electric  Company  is 
available  as  part  of  the  administrative 
record,  subject  to  provisions  of  law 
restricting  public  disclosure  of 
confidential  information.  In  order  to 
provide  opportunity  for  public 
comment,  EPA  will  issue  no  final  order 
assessing  a  penalty  in  this  proceeding 
prior  to  thirty  (30)  days  from  the  date  of 
this  notice. 

Dated:  October  22, 1996. 
William  Rice, 

Acting  Regional  Administrator. 

IFR  Doc.  96-28428  Filed  11-5-96;  8:4."?  am] 

BILUNQ  COOC  6a«0  60  M 


[FRL-6647-7] 

Proposed  General  NPDES  Permit  for 
log  transfer  facilities  in  Alaska: 
General  NPDES  Permit  No.  AK-G70- 
0000 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice,  extension  of  the  public 
comment  period. 

SUMMARY:  On  September  30, 1996,  EPA 
provided  notice  of  the  draft  general 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  no. 
AK-C70-0000  for  log  transfer  facilities 
in  Alaska.  The  public  comment  period 
was  published  in  the  notice.  At  the 
request  of  interested  parties,  EPA  is 
today  providing  notice  that  the  public 
comment  period  has  been  extended. 

ORIGINAL  PUBLIC  NOTICE  ISSUANCE  DATE: 
September  30, 1996. 

ORIGINAL  PUBLIC  NOTICE  EXPIRATION  DATE: 
October  30, 1996. 

EXTENDED  PUBUC  NOTICE  EXPIRATION 
DATE:  November  20, 1996. 

PUBUC  COMMENTS:  Interested  persons 
may  submit  written  comments  on  the 
draft  general  NPDES  permit  to: 
Environmental  Protection  Agency,  Attn: 
Susan  Cantor,  222  W.  Seventh  Avenue 
#19,  Anchorage,  Alaska  99513.  All 
comments  should  include  the  name, 
address,  and  telephone  number  of  the 
commenter  and  a  concise  statement  of 
comment  and  the  relevant  facts  upon 
which  it  is  based.  Comments  of  either 
support  or  concern  which  are  directed 
at  specific,  cited  permit  requirements 
are  appreciated.  Comments  must  be 
submitted  to  EPA  on  or  before  the 


extended  expiration  date  of  the  public 
notice. 

ADMINISTRATIVE  RECORD:  The  draft 
general  NPDES  permit,  fact  sheet,  and 
the  draft  technical  report  for  the  "Ocean 
Discharge  Criteria  Evaluation  of  the 
NPDES  General  Permit  for  Alaskan  Log 
Transfer  Facilities"  are  available  for 
inspection  and  copying  at  the  EPA 
office  in  Anchorage  (Room  537)  any 
time  between  8:00  am  and  4:30  pm., 
Monday  through  Friday.  Copies  and 
other  information  may  also  be  requested 
by  mail  or  by  calling  Susan  Cantor  at 
(907) 271-3413. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Cantor,  of  the  Environmental 
Protection  Agency,  Region  10,  Alaska 
Office,  at  the  address  listed  above,  or  by 
telephone  at  (907)  271-3413.  Inquiries 
may  be  submitted  via  facsimile  to  (907) 
271-3424.  Requests  may  be 
electronically  mailed  to 
CANTOR.SUSAN@EPAMAIL.EPA.GOV. 
Additional  services  can  be  made 
available  to  persons  with  disabilities. 
For  those  with  impaired  hearing  or 
speech,  please  contact  EPA's 
telecommunication  device  for  the  deaf 
at  (206) 553-1698. 

Dated:  October  29, 1996. 
Philip  G.  Millam, 

Director.  Office  of  Water. 

|FR  Doc.  96-28542  Filed  11-05-96;  8:45  am) 

BILUNQ  COOCMM-aO-P 

[FRL-«646-«] 

Questions  and  Answers  Regarding 
Implementation  of  an  Interim 
Permitting  Approach  for  Water  Quality- 
Based  Effluent  Limitations  in  Storm 
Water  Permits 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  has  developed  a  set  of  questions 
and  answers  to  assist  municipalities  and 
permitting  authorities  in  implementing 
its  recent  policy  outlining  an  interim 
approach  for  incorporating  water 
quality-based  effluent  limitations  into 
storm  water  permits. 

Background  and  Purpose 

On  August  26. 1996,  the  EPA 
published  in  the  Federal  Register  (61 
FR  43761)  a  policy  outlining  an  interim 
approach  for  incorporating  water 
quality-based  effluent  limitations  into 
National  Pollution  Discharge 
Elimination  System  (NPDES)  storm 
water  permits.  The  policy  was 
developed  to  address  the  variable  nature 


of  storm  water  discharges,  and  the 
typical  lack  of  information  on  which  to 
base  numeric  water  quality-based 
effluent  limitations  (expressed  as 
concentration  and  mass).  The  policy 
addresses  issues  related  to  the  type  of 
effluent  limitations  that  are  most 
appropriate  for  NPDES  storm  water 
permits  to  provide  for  the  attainment  of 
water  quality  standards.  Since  the 
policy  only  applies  to  water  quality- 
based  effluent  limitations,  it  is  not 
intended  to  affect  technology-based 
limitations,  such  as  those  based  on 
effluent  guidelines  or  the  permit  writer's 
best  professional  judgements,  that  are 
incorporated  into  storm  water  permits. 

Based  on  numerous  requests  for 
additional  information  regarding  the 
implementation  of  the  policy,  the  EPA 
has  developed  the  following  set  of 
questions  and  answers.  For 
convenience,  the  policy  is  also  reprinted 
below. 

Policy  Statement 

In  response  to  recent  questions 
regarding  the  type  of  water  quality- 
based  effluent  limitations  that  are  most 
appropriate  for  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
storm  water  permits,  the  Environmental 
Protection  Agency  (EPA)  is  adopting  an 
interim  permitting  approach  for 
regulating  wet  weather  storm  water 
discharges.  Due  to  the  nature  of  storm 
water  discharges,  and  the  typical  lack  of 
information  on  which  to  base  numeric 
water  quality-based  effluent  limitations 
(expressed  as  concentration  and  mass), 
EPA  will  use  an  interim  permitting 
approach  for  NPDES  storm  water 
permits. 

The  interim  permitting  approach  uses 
best  management  practices  (BMPs)  in 
first-round  storm  water  permits,  and 
expanded  or  better-tailored  BMPs  in 
subsequent  permits,  where  necessary,  to 
provide  for  the  attainment  of  water 
quality  standards.  In  cases  where 
adequate  information  exists  to  develop 
more  specific  conditions  or  limitations 
to  meet  water  quality  standards,  these 
conditions  or  hmitations  are  to  be 
incorporated  into  storm  water  permits, 
as  necessary  and  appropriate.  This 
interim  permitting  approach  is  not 
intended  to  affect  those  storm  water 
permits  that  already  include 
appropriately  derived  numeric  water 
quality-based  effluent  limitations.  Since 
the  policy  only  applies  to  water  quality- 
based  effluent  limitations,  it  is  not 
intended  to  affect  technology-based 
limitations,  such  as  those  based  on 
effluent  guidelines  or  the  ptermit  writer's 
best  professional  judgement,  that  are 
incorporated  into  storm  water  permits. 
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Each  storm  water  permit  should 
include  coordinated  and  cost-effective 
monitoring  program  to  gather  necessary 
information  to  determine  the  extent  to 
which  the  permit  provides  for 
attainment  of  applicable  water  quality 
standards  and  to  determine  the 
appropriate  conditions  or  limitations  for 
subsequent  permits.  Such  a  monitoring 
program  may  include,  ambient 
monitoring,  receiving  water  assessment, 
discharge  monitoring  (as  needed],  or  a 
combination  of  monitoring  procedures 
designed  to  gather  necessary 
information. 

This  interim  permitting  approach 
applies  only  to  EPA,  however,  EPA  also 
encourages  authorized  States  and  Tribes 
to  adopt  similar  policies  for  storm  water 
permits.  This  interim  permitting 
approach  provides  time,  where 
necessary,  to  more  fully  assess  the  range 
of  issues  and  possible  options  for  the 
control  of  storm  water  discharges  for  the 
protection  of  water  quality.  This  interim 
permitting  approach  may  be  modified  as 
a  result  of  the  ongoing  Urban  Wet 
Weather  Flows  Federal  Advisory 
Committee  policy  dialogue  on  this 
subject. 

Questions  and  Answers 

Question  1:  Must  EPA  require  that 
storm  water  dischargers,  industrial  or 
municipal,  be  subject  to  numeric  water 
quality-based  effluent  limitations 
(expressed  as  concentration  and  mass) 
in  order  to  attain  water  quality 
standards  (WQS)? 

Answer  I;  No.  Although  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  must  contain 
conditions  to  ensure  that  water  quality 
standards  are  met  this  does  not  require 
the  use  of  numeric  waier  quality-based 
effluent  limitations.  Under  the  Clean 
Water  Act  (CWA)  and  NPDES 
regulations,  permitting  authorities  may 
employ  a  variety  of  conditions  and 
limitations  in  storm  water  permits, 
including  best  management  practices, 
performance  objectives,  narrative 
conditions,  monitoring  triggers,  action 
levels  (e.g.,  monitoring  benchmarks, 
toxicity  reduction  evaluation  action 
levels),  etc.,  as  the  necessary  water 
quality-based  limitations,  where 
numeric  water  quality-based  effluent 
limitations  are  determined  to  be 
unnecessary  or  infeasible. 

Analysis 

A.  The  Clean  Water  Act  does  not 
require  numeric  effluent  limitations. 

Section  301  of  the  CWA  requires  that 
discharger  permits  include  effluent 
limitations  necessary  to  meet  State  or 
Tribal  WQS.  Section  502  defines 
"effluent  limitation"  to  mean  any 


restriction  on  quantities,  rates,  and 
concentrations  of  constituents 
discharged  from  point  sources.  The 
CWA  does  not  say  that  effluent 
limitations  need  be  numeric.  As  a  result, 
EPA  and  States  have  flexibility  in  terms 
of  how  to  express  effluent  limitations. 

B.  EPA's  regulations  do  not  always 
require  numeric  effluent  limitations. 

EPA  has.  through  regulation, 
interpreted  the  statute  to  allow  for  non- 
numeric  limitations  (e.g.,  "best 
management  practices"  or  BMPs,  see  40 
CFR  122.2)  to  supplement  or  replace 
numeric  limitations  in  specific 
instances  that  meet  the  criteria  specified 
at  40  CFR  122.44(k).  This  regulation 
essentially  codifies  a  court  case 
addressing  storm  water  discharges. 
NRDCv.  Costle.  568  F.2d  1369  (D.C.  Qr. 
1977).  In  that  case,  the  Court  stated  that 
EPA  need  not  establish  numeric  effluent 
limitations  where  such  limitations  were 
infeasible. 

C.  EPA  has  interpreted  the  statute  and 
regulations  to  allow  BMPs  in  lieu  of 
numeric  limitations. 

EPA  has  defended  use  of  BMPs  as  a 
substitute  for  numeric  limitations  in 
litigation  involving  storm  water 
discharges  [CBE  v.  EPA.  91-70056  (9th 
Cir.)(brief  on  merits))  and  in 
correspondence  (Letter  from  Michael 
Cook.  EPA.  to  Peter  Lehner.  NRDC,  May 
31. 1995).  EPA  has  found  that  numeric 
limitations  for  storm  water  permits  can 
be  very  difficult  to  develop  at  this  time 
because  of  the  existing  state  of 
knowledge  about  the  intermittent  and 
variable  nature  of  these  types  of 
discharges  and  their  effects  on  receiving 
waters.  Some  storm  water  permits, 
however,  currently  do  contain  numeric 
water  quality-based  effluent  limitations 
where  adequate  information  exists  to 
derive  such  limitations. 

Question  2:  Has  EPA  provided 
guidance  on  a  methodology  for  deriving 
numeric  water  quality-based  effluent 
limitations? 

Answer  2:  Yes.  but  primarily  for 
continuous  wastewater  discharges  at 
low  flow  conditions  in  the  receiving 
water,  not  intermittent  wet  weather 
discharges  during  high  flow  conditions. 
Regulations  at  40  CFR  122.44(d)  specify 
the  requirements  under  which 
permitting  authorities  establish  water 
quality-based  effluent  limitations  when 
a  facility  has  the  "reasonable  potential" 
to  cause  or  contribute  to  an  excursion  of 
numeric  or  narrative  water  quality 
criteria.  In  addition.  EPA  guidance  in 
the  Technical  Support  Document  for 
Water  Quality-Based  Toxics  Control 
(TSD)  and  the  NPDES  Permit  Writers 
Training  Manual,  supplemented  with 
total  maximum  daily  load  (TMDL)  and 
modeling  guidance,  supports  issuing 


permits  that  include  numeric  water 
quality-based  effluent  limitations.  This 
guidance  was  based  on  crafting  numeric 
water  quality-based  effluent  limitations 
using  TMDLs.  or  calculations  similar  to 
those  used  in  developing  TMDLs,  and 
wasteload  allocations  (WLAs)  derived 
through  modeling.  EPA  expects  the 
Urban  Wet  Weather  Flows  Federal 
Advisory  Committee  (60  FR  21189,  May 
1. 1995)  will  review  this  issue  at  greater 
length  and  may  provide 
recommendations  on  how  to  proceed. 

Question  3:  Why  can  numeric  water 
quality-based  effluent  limitations  be 
difficult  to  derive  for  storm  water 
permits? 

Answer  3:  Storm  water  discharges  are 
highly  variable  both  in  terms  of  flow 
and  pollutant  concentrations,  and  the 
relationships  between  discharges  and 
water  quality  can  be  complex.  The  water 

Duality  impacts  of  storm  water 
ischarges  are  related  to  the  uses 
designated  by  States  and  Tribes  in  their 
WQS.  the  quality  of  the  storm  water 
discharge  (e.g.,  conventional  or  toxic 
pollutants  conveyed  to  the  receiving 
water)  and  quantity  of  the  storm  water 
(e.g.,  erosion  and  loss  of  habitat  caused' 
by  increased  flows  and  velocity).  Uses 
may  be  impacted  by  both  water  quality 
and  water  quantity.  Depending  on  site- 
specific  considerations,  some  of  the 
water  quality  impacts  of  storm  water 
discharges  may  be  more  related  to  the 
physical  effects  (e.g.,  stream  bank 
erosion,  streambed  scouring,  extreme 
temperature  variations,  sediment 
smothering)  than  the  type  and  eunount 
of  pollutants  present  in  the  discharge. 
For  municipal  storm  water  discharges  in 
particular,  the  current  use  of  system- 
wide  permits  and  a  variety  of 
jurisdiction-wide  BMPs.  including 
educational  and  programmatic  BMPs, 
does  not  easily  lend  itself  to  the  existing 
methodologies  for  deriving  numeric 
water  quality-based  effluent  limitations. 
These  methodologies  were  designed 
primarily  for  process  wastewater 
discharges  which  occur  at  predictable 
rates  with  predictable  pollutant  loadings 
under  low  ffow  conditions  in  receiving 
waters.  Using  these  methodologies, 
limitations  are  typically  derived  for 
each  specific  outfall  to  be  protective  of 
low  flows  in  the  receiving  water. 
Because  of  this,  permit  writers  have  not 
made  wide-spread  use  of  the  existing 
methodologies  and  models  for  storm 
water  discharge  permits.  In  addition, 
wet  weather  modeling  is  technically 
more  difficult  and  expensive  than  the 
simple  dilution  models  generally  used 
in  the  permitting  process. 

Question  4:  Has  EPA  previously 
recognized  the  technical  difficulty  in 
deriving  numeric  water  quality-based 
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effluent  limitations  for  stoim  water 
discharges? 

Answer  4:  Yes.  EPA  recognized  the 
technical  difficulty  in  deriving  numeric 
water  quality-based  effluent  limitations 
for  wet  weather  discharges  in  its  brief 
on  the  merits  in  Citizens  for  a  Better 
Environment  (CBE)  v.  United  States 
Environmental  Protection  Agency,  91- 
70056  (9th  Cir.)  and  in  the  Great  Lakes 
Water  Quality  Guidance  (58  FR  20841, 
April  16,  1993). 

In  the  CBE  case,  EPA  explained  why 
it  was  technically  infeasible  to  derive 
numeric  water  quality-based  effluent 
limitations  for  the  discharge  of  metals  in 
storm  water  into  South  San  Francisco 
Bay  and  asserted  that  a  water  quality- 
based  effluent  limitation  could  take  the 
form  of  a  narrative  statement,  such  as  a 
BMP,  if  it  was  infeasible  to  derive  a 
numeric  limitation.  In  explaining  its 
arguments  in  the  CBE  case,  EPA  cited  40 
CFR  122.44(k)(2),  which  provides  that 
BMPs  may  be  imposed  in  NPDES 
permits  "to  control  or  abate  the 
discharge  ofpoUutants  when  •  *  * 
[njumeric  efffuent  limitations  are 
infeasible." 

In  the  Great  Lakes  Water  Quality 
Guidance.  EPA  did  not  extend  the 
method  for  calculating  wasteload 
allocations,  the  basis  for  niuneric  water 
quality-based  effluent  limitations,  to 
storm  water  or  combined  sewer 
overflow  (CSO)  discharges  because  the 
varying  nature  of  these  discharges  is 
inconsistent  with  the  assiunptions  used 
in  developing  the  guidance.  The  Great 
Lakes  Water  Quality  Guidance  defers  to 
national  guidance  and  policy  on  wet 
weather  and  does  not  seek  to  establish 
a  separate  and  distinct  set  of  wet 
weather  requirements.  EPA  expects  the 
Urban  Wet  Weather  Flows  Advisory 
Committee  to  provide  recommendations 
about  how  to  address  the  broader 
technical  issues  involved  in  achieving 
compliance  with  WQS  in  a  wet  weather 
context. 

Question  5:  What  are  the  potential 
problems  of  using  standard 
methodologies  to  derive  nimieric  water 
quality-based  effluent  limitations  for 
storm  water  permits? 

Answer  5:  Correctly  derived  numeric 
water  quality-based  effluent  limitations 
provide  a  greater  degree  of  confidence 
that  a  discharge  will  not  cause  or 
contribute  to  an  exceedance  of  the  WQS, 
because  numeric  water  quality-based 
effluent  limitations  are  derived  directly 
from  the  numeric  component  of  those 
standards.  In  addition,  numeric  water 
quality-based  effluent  limitations  can 
avoid  the  expense  associated  with 
overly  protective  treatment  technologies 
because  numeric  water  quality-based 
effluent  limitations  provide  a  more 


precisely  quantified  target  for 
permittees.  Potential  problems  of 
incorporating  inappropriate  numeric 
water  quality-based  effluent  limitations 
rather  than  BMPs  in  storm  water 
permits  at  this  time  are  significant  in 
some  cases.  Deriving  numeric  water 
quality-based  effluent  limitations  for 
any  NPDES  permit  without  an  adequate 
effluent  characterization,  or  an  adequate 
receiving  water  exposure  assessment 
(which  could  include  the  use  of 
dynamic  modeling  or  continuous 
simulations)  may  result  in  the 
imposition  of  inappropriate  numeric 
limitations  on  a  discharge.  Examples  of 
this  include  the  imposition  of  numeric 
water  quality  criteria  as  end-of-pipe 
limitations  without  properly  accounting 
for  the  receiving  water  assimilation  of 
the  pollutant  or  failure  to  accoimt  for  a 
mixing  zone  (if  allowed  by  applicable 
State  or  Tribal  WQS).  This  could  lead  to 
overly  stringent  permit  requirements, 
and  excessive  and  expensive  controls  on 
storm  water  discharges,  not  necessary  to 
provide  for  attainment  of  WQS. 
Conversely,  an  inadequate  effluent 
characterization  could  lead  to  water 
quality-based  effluent  limitations  that 
are  not  stringent  enough  to  provide  for 
attainment  of  WQS.  This  could  result 
because  effluent  characterization  and 
exposure  assessments  for  discharges 
with  high  variability  of  pollutant 
concentrations,  loadings,  and  flow  are 
more  difficult  than  with  process 
wastewater  discharges  at  low  flows. 

Question  6:  How  are  water  quality- 
based  effluent  limitations  developed  for 
combined  sewer  overflow  (CSO) 
discharges? 

Answer  6:  The  CSO  Control  Policy 
issued  by  EPA  on  April  19, 1994  (59  FR 
18688)  provides  direction  on 
compliance  with  the  technology-based 
and  water  quality-based  requirements  of 
the  CWA  for  communities  with 
combined  sewer  systems.  The  CSO 
Policy  provides  for  implementation  of 
technology-based  requirements 
(expressed  as  "nine  minimum 
controls")  by  January  1, 1997. 

In  addition,  under  the  CSO  Policy, 
communities  are  also  expected  to 
develop  long-term  control  plans  that 
will  provide  for  attainment  of  WQS 
through- either  the  "presumption 
approach"  or  the  "demonstration 
approach."  Under  the  presumption 
approach,  CSO  controls  would  be 
presumed  to  attain  WQS  if  certain 
performance  criteria  are  met.  A  program 
that  meets  the  criteria  specified  in  the 
CSO  policy  is  presumed  to  provide  an 
adequate  level  of  control  to  meet  the 
water  quality-based  requirements  of  the 
CWA,  provided  the  permitting  authority 
determines  that  such  presumption  is 


.  reasonable  based  on  characterization, 
monitoring,  and  modeling  of  the  system, 
including  consideration  of  sensitive 
areas.  Under  the  demonstration  - 
approach,  the  permittee  would 
demonstrate  that  the  selected  CSO 
controls,  when  implemented,  would  be 
adequate  to  meet  the  water  quality- 
based  requirements  of  the  CWA. 

The  CSO  Policy  anticipates  that  it  will 
be  difficult  in  the  early  stages  of 
permitting  to  determine  whether 
numeric  water  quality-based  effluent 
limitations  are  necessary  for  CSOs.  and. 
if  so,  what  the  limitations  should  be.  For 
that  reason,  in  the  absence  of  sufficient 
data  to  evaluate  the  need  for  numeric 
water  quality-based  effluent  limitations, 
the  Policy  recommends  that  the  first 
phase  of  CSO  permits  ("Phase  I") 
contain  a  narrative  requirement  to 
comply  with  WQS.  Further,  so-called 
"Phase  n"  permits  would  contain  water 
quality-based  effluent  limitations,  as 
provided  in  40  CFR  122.44(d)(1)  and 
122.44(k),  that  may  take  the  form  of 
numeric  performance  or  design 
standards,  such  as  a  certain  number  of 
overflow  events  or  a  certain  percent 
volume  capture.  Generally,  only  alter 
the  long-term  control  plan  is  in  place 
and  after  collection  of  sufficient  water 
quality  data  (including  applicable 
wasteload  allocations  developed  during 
a  TMDL  process)  would  numeric  water 
quality-based  effluent  limitations  be 
included  in  the  permit.  This  would 
likely  occur  only  after  several 
permitting  cycles. 

Question  7:  If  BMPs  alone  are 
demonstrated  to  provide  adequate  water 
quality  protection,  are  additional 
controls  necessaiy? 

Answer  7:  No.  If  the  permitting 
authority  determines  that,  through 
implementation  of  appropriate  BMPs 
required  by  the  NPDES  storm  water 
permit,  the  discharges  have  the 
necessary  controls  to  provide  for 
attainment  of  WQS  and  any  technology- 
based  requirements,  additional  controls 
need  not  be  included  in  the  permit. 
Conversely,  if  a  discharger  (municipal 
or  industrial)  fails  or  rehises  to  adopt 
and  implement  adequate  BMPs,  the 
permitting  authority  may  have  to 
consider  other  approaches  to  ensure 
water  quality  protection. 

If,  however,  the  permitting  authority 
has  adequate  information  on  which  to 
base  more  specific  conditions  or 
limitations,  such  limitations  are  to  be 
incorporated  into  storm  water  permits, 
as  necessary  and  appropriate.  Such 
conditions  or  limitations  may  include 
an  integrated  suite  of  BMPs. 
performance  objectives,  narrative 
standards,  monitoring  triggers,  numeric 
water  quality-based  effluent  limitations. 
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action  levels,  etc.  Storm  water  permits 
may  also  need  to  include  additional 
requirements  to  receive  State  or  Tribal 
401  certifications. 

Question  8:  What  is  EPA  doing  to 
develop  information  about  the  linkage 
between  BMPs  and  water  quality  and  to 
facilitate  a  watershed-based  approach  to 
storm  water  permitting? 

Answers: The  Agency  has 
cooperative  agreements  with  WERF 
(Water  Environment  Research 
Foundation)  and  ASCE  (American 
Society  of  Civil  Engineers)  to  research 
which  BMPs  are  most  effective  under 
which  circumstances.  The  results  of  this 
research  should  provide  permitting 
authorities  and  permittees  with 
information  about  how  to  evaluate  the 
effectiveness  of  different  kinds  of  BMPs 
in  different  circumstances  and  to  select 
the  most  appropriate  controls  to  achieve 
water  quality  objectives.  EPA  also  has 
cooperative  agreements  with  the 
Watershed  Management  Institute  and 
other  organizations  to  conduct  research 
over  the  next  two  to  four  years  that  will 
examine  the  capability  of  storm  water 
BMPs  to  improve  receiving  water 
quality  and  restore/protect  the 
biological  integrity  of  those  waters.  EPA 
ex|>ects  the  Urban  Wet  Weather  Flows 
Federal  Advisory  Committee  to  provide 
recommendations  on  how  to  permit 
storm  water  discharges  on  a  watershed 
basis. 

Question  9:  The  interim  permitting 
approach  states  that  permits  should 
include  monitoring  programs  to 
generate  necessary  information  to 
determine  the  extent  to  which  permits 
are  providing  for  the  attainment  of  water 
quality  standards.  What  types  of 
monitoring  should  be  included  and  how 
much  monitoring  is  necessary? 

Answer  9:  The  amount  ana  typ>es  of 
monitoring  necessary  will  vary 
depending  on  the  individual 
circumstances  of  each  storm  water 
discharge.  EPA  encourages  dischargers 
and  permitting  authorities  to  carefully 
evaluate  monitoring  needs  and  storm 
water  program  objectives  so  as  to  select 
useful  and  cost-effective  monitoring 
approaches.  For  most  dischargers,  storm 
water  monitoring  can  be  conducted  for 
two  basic  reasons:  (1)  to  identify  if 
problems  are  present,  either  in  the 
receiving  water  or  in  the  discharge,  and 
to  characterize  the  cause(s)  of  such 
problems:  and  (2)  to  assess  the 
effectiveness  of  storm  water  controls  in 
reducing  contaminants  and  making 
improvements  in  water  quality. 

Under  the  NPDES  storm  water 
program,  large  and  medium  municipal 
separate  storm  sewer  system  permittees 
are  required  to  conduct  monitoring.  EPA 
recommends  that  each  such  municipal 


permittee  design  the  monitoring  effort  to 
be  supportive  of  the  goals  and  objectives 
of  its  storm  water  management  program 
when  developing  such  a  program  for  the 
term  of  its  NPDES  permit.  To 
accomplish  this,  a  municipal  permittee 
may  use  a  variety  of  storm  water 
monitoring  tools  including  receiving 
water  chemistry;  receiving  water 
biological  assessments  (benthic 
invertebrate  surveys,  fish  surveys, 
habitat  assessments,  etc.):  effluent 
monitoring;  including  chemical,  whole 
effluent  and  visual  examinations;  illicit 
connections  screening;  and 
combinations  thereof,  or  other  methods. 
Techniques  that  assess  receiving  waters 
will  help  to  identify  the  degree  to  which 
storm  water  discharges  are  contributing 
to  any  water  quality  problems. 
Techniques  that  assess  storm  water 
discharge  characteristics  will  help  to 
identify  potential  causes  of  any 
identified  water  quality  problems.  The 
municipal  permittee,  in  conjunction 
with  the  applicable  NPDES  permitting 
authority,  should  determine  which 
monitoring  approaches  would  be  most 
appropriate  given  the  objectives  of  the 
storm  water  management  program.  If 
municipal  permittees  conduct  ambient 
monitoring,  it  may  be  most  cost- 
effective  to  pool  resources  with  other 
organizations  (including,  for  example, 
other  municipalities,  States,  and  Tribes) 
conducting  monitoring  within  the  same 
watershed.  This  could  be  best 
accomplished  through  a  coordinated 
watershed  monitoring  strategy. 

For  industrial  storm  water 
dischargers,  monitoring  may  be  required 
under  the  terms  of  an  NPDES  permit  for 
storm  water  discharges.  For  those 
industrial  storm  water  permits  that  do 
require  monitoring,  this  is  typically 
done  to  characterize  contaminants  that 
might  be  found  in  the  industrial  runoff 
and/ or  to  assess  the  effectiveness  of  the 
industrial  storm  water  pollution 
prevention  plan  in  reducing  these 
contaminants.  This  typically  involves 
end-of-pipe  chemical-specific 
monitoring.  End-of-pipe  monitoring 
may  be  more  appropriate  for  an 
industrial  facility  than  for  a  mimicipal 
permittee,  given  the  industrial  facility's 
more  discrete  site  characteristics,  which 
make  management  strategies  such  as 
collection  and  treatment  more  feasible. 
Industries,  for  the  most  part,  have 
readily  defined  storm  water 
conveyances  into  which  runoff  flows 
from  discrete  drainage  areas.  Industries 
may  more  readily  identify  and  control 
existing  on-site  sources  of  storm  water 
contamination  or  provide  collection  and 
treatment  within  these  discrete  drainage 


areas  to  control  pollutant  concentrations 
in  their  storm  water  discharges. 

EPA  and  other  organizations  are 
currently  working  to  improve 
approaches  for  monitoring  storm  water 
and  the  potential  effects  upon  water 
quality.  These  new  approaches  are 
called  storm  water  program 
"environmental  indicators." 
Envirorunental  indicators  are  designed 
to  be  more  meaningful  monitoring  tools 
that  storm  water  dischargers  can  use  to 
conduct  storm  water  monitoring  for  the 
purposes  described  above.  A  manual 
describing  each  of  the  recommended 
storm  water  program  environmental 
indicators  is  being  pre{>ared  by  the 
Center  for  Watershed  Protection  in 
Silver  Spring,  Maryland.  That  manual  is 
expected  to  be  ready  by  the  end  of 
August  1996  and  should  provide  useful 
information  for  storm  water  dischargers 
contemplating  the  need  to  develop  a 
cost-effective,  meaningful  storm  water 
monitoring  program.  In  addition,  EPA 
expects  the  Urban  Wet  Weather  Flows 
Federal  Advisory  Committee  to  provide 
recommendations  on  how  to  better 
monitor  storm  water  and  other  wet 
weather  discharges  using  a  watershed 
approach. 

Question  10:  Does  this  interim 
permitting  approach  apply  to  both  storm 
water  discharges  associated  with 
industrial  activity  and  storm  water 
discharges  from  municipal  separate 
storm  sewer  systems? 

Answer  10:  Yes.  The  interim 
permitting  approach  is  applicable  to 
both  discharges  from  municipal  separate 
storm  sewer  systems  and  storm  water 
discharges  associated  with  industrial 
activity  (as  defined  by  40  CFR 
122.26(b)(14)).  The  interim  permitting 
approach  would  not  affect,  however, 
[)ermits  that  already  incorporate 
appropriately  derived  numeric  water 
quality-based  effluent  limitations.  Since 
the  interim  permitting  approach  only 
addresses  water  quaUty-based  effluent 
limitations,  it  also  does  not  affect 
technology-based  effluent  limitations, 
such  as  those  based  on  effluent 
limitations  guidelines  or  developed 
using  best  professional  judgement,  that 
are  incorporated  into  storm  water 
permits.  In  addition,  particularly  for 
some  industries,  adequate  information 
may  already  have  been  collected  with 
which  to  assess  the  reasonable  potential 
for  a  storm  water  discharge  to  cause  or 
contribute  to  an  excursion  of  a  WQS, 
and  from  which  a  numeric  water 
quality-based  effluent  limitation  can  be 
(or  has  been)  appropriately  derived.  An 
adequate  amotmt  of  storm  water 
pollutant  source  information  may  also 
exist  with  which  to  assess  the 
effiactiveness  of  the  industrial  storm 
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water  control  measures  in  complying 
with  the  limitations  and  in  reducing 
storm  water  contaminants  for  protecting 
water  quality. 

DATE:  The  policy  was  signed  by  the 
Assistant  Administrator  for  Water  on 
August  1, 1996. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Copies  of  the  policy  with  the  questions 
and  answers  are  available  by  writing  the 
U.S.  Environmental  Protection  Agency, 
Water  Resources  Center,  Mail  Code 
4101.  401  M  Street.  SW,  Washington, 
D.C.,  20460,  or  by  calling  (202)  260- 
7786.  If  you  have  additional  questions 
about  the  policy,  please  contact,  Bill 
Swietlik,  Storm  Water  Phase  I  Matrix 
Manager,  Office  of  Wastewater 
Management,  at  (202)  260-9529  or 
William  Hall,  Urban  Wet  Weather  Flows 
Matrix  Manager,  Office  of  Wastewater 
Management,  at  (202)  260-1458,  or  by 
Internet  at 
hall.william€tepamail.epa.gov. 

Dated:  October  11, 1996. 
MichMl  B.  Cook. 

Director,  Office  of  Wastewater  h4anagement. 
Designated  Federal  Official. 
(PR  Doc.  96-28430  Filed  11-5-96;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Colloctions  Being  Roviewed  by  FCC 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

October  30, 1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (0MB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  January  6, 1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234. 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway€>fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  3060-0270. 

Title:  90.443  Content  of  Station 
Records. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions; 
Individuals  or  households. 

Number  of  Respondents:  57,410 
Recordkeepers. 

Estimated  time  per  response:  .083 
hours. 

Total  annual  burden:  4,765  hours. 

Needs  and  Uses:  Rule  lists 
information  that  station  licensees  are 
required  to  maintain.  Maintenance 
records  are  used  by  licensee  or 
Commission  field  personnel  to  note  any 
recurring  equipment  problems  that  may 
pose  an  aviation  hazard  or  cause 
interference. 

Federal  Communications  Commission 

William  F.  Catmi. 

Acting  Secretary. 

IFR  Doc  96-28434  Filed  11-5-96;  8:45  am) 
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Notice  of  PuMic  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

Octobw  29, 1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  faiUng  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  6, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  Usted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  N.W.,  Washington.  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain.  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  N.W.. 
Washington.  DO  20503  or 
fain__t®B  1  .eop.gov . 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPI.EMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0076. 

Title:  Annual  Employment  Report  for 
Common  Carriers. 

Form  No..  N/A. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profits. 
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Number  of  Respondents:  4.000. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  4.000  hours. 

Needs  and  Uses:  The  Annual 
Employment  Report  is  submitted  by 
certain  common  carrier  licensees  and 
permittees.  The  data  is  intended  to 
assess  compliance  with  equal 
employment  opportunity  requirements. 
Data  is  used  by  the  FCC.  Congress  and 
U.S.  Commission  on  Civil  Rights.  EEOC. 
NTIA  and  public  interest  groups. 

OMB  Approval  Number:  New 
Collection. 

Title:  Di.sclosure  and  Dissemination  of 
Pay-Per-Call  Information  Section  47 
CFR  64.1509. 

Form  No:  W  A. 

Type  of  Review:  New  Collection. 

Respondents:  Business  and  other  for- 
profit,  including  small  businesses. 

Number  of  Respondents:  25. 

Estimated  Time  Per  Response:  410 
hours  (average). 

Total  Annual  Burden:  10.250  hours. 

Needs  and  Uses:  47  CFR  64.1509 
imposes  requirements  on  common 
carriers  that  assign  telephone  numbers 
to  pay-per-call  services.  The 
requirements  are  intended  to  ensure  that 
consumers  understand  their  rights  and 
responsibilities  with  respect  to  these 
services. 

OMB  Approval  Number:  3060-0168. 

Title:  Reports  of  Proposed  Changes  in 
Depreciation  Rates  Section  43.43. 

Form  No    N/A. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  12. 

Estimated  Time  Per  Response:  6,500 
hours. 

Total  Annual  Burden:  78.000  hours. 

Needs  and  Uses:  Dominant 
communications  carriers  with  annual 
operating  revenue  of  $100  million  o 
more  are  required  to  file  a  report 
showing  any  proposed  changes  to  their 
depreciation  rate  schedule  pursuant  to 
47  CFR  Section  43.43.  The  information 
is  used  by  the  Commission  to  establish 
the  proper  depreciation  rate  to  be 
charged  by  the  carriers. 

OMB  Approval  Number:  New 
Collection. 

Title:  Di.sclosure  Requirements  for 
Information  Services  Provided  through 
Toll-Free  Numbers. 

Form  No.:  N/A. 

Type  of  Review:  New  Collection 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  3.750. 

Estimated  Time  Per  Response:  2.8 
hours. 

Total  Annual  Burden:  10,500  hours. 


Needs  and  Uses:  47  CFR  64.1504 
imposes  disclosure  requirements  on 
entities  that  use  toll-free  numbers  to 
provide  information  services.  The 
requirements  are  intended  to  ensure  that 
callers  to  toll-free  numbers  areil) 
informed  if  charges  will  be  levied  and 
(2)  receive  the  information  necessary  to 
make  an  informed  decison  whether  to 
purchase  an  information  service. 

OMB  Approval  Number:  New 
Collection. 

Title:  Section  73.673  Public 
information  initiative  regarding 
educational  and  informational 
programming  for  children. 

Form  No.:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  Business  or  other  for- 
profit;  Individuals  or  households. 

Number  of  Respondents:  1.200. 

Estimated  Time  Per  Response:  1 
minute  per  program  to  ensure  that  on- 
the-air  identification  is  provided;  5 
minutes  per  program  to  convey 
children's  television  information  to 
publishers  of  program  guides. 

Total  Annual  Burden:  37,440  hours. 

Total  Annual  Cost:  $1,500  per 
respondent. 

Needs  and  Uses:  This  new  Section 
will  require  commercial  TV 
broadcasters  to  identify  programs 
specifically  designed  to  educate  and 
inform  children  at  the  beginning  of 
those  programs,  in  a  form  that  is  at  the 
discretion  of  the  licensee,  and  to 
provide  information  identifying  such 
programs  and  the  age  groups  for  which 
they  are  intended  to  publishers  of 
program  guides.  These  requirements 
will  provide  better  information  to  the 
public  about  the  shows  broadcasters  air 
to  fulfill  their  obligations  to  air 
educational  and  informational 
programming  under  the  CTA.  This 
information  will  assist  parents  who 
wish  to  guide  their  children's  television 
viewing.  In  addition,  if  large  numbers  of 
parents  use  that  information  to  choose 
educational  programming  for  their 
children  it  will  increase  the  likelihood 
that  the  market  will  respond  with  more 
educational  programming. 

OMB  Approval  Number:  3060-0214. 

Title:  Section  73.3526  Local  Public 
Inspection  File  of  Commercial  Stations. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Individuals  or 
households:  Business  and  other  for- 
profit. 

Number  of  Respondents:  10,250 
commercial  radio  licensees 
recordkeepers;  1.200  commercial  TV 
licensee  recordkeepers;  1,200  comercial 
TV  stations  making  must-carry/ 


transmission  consent  elections;  1,200 
comercial  TV  stations  publicizing 
existence  and  location  of  children's 
public  inspection  file. 

Estimated  Time  Per  Response:  104 
hours  for  radio  recordkeeping:  130 
hours  per  year  for  TV  recordkeeping;  1 
hour  per  election  statements  to  150 
cable  systems  p>er  station;  5  minutes  per 
TV  station  for  revising  station 
identification  publicizing  the  existence 
and  location  of  the  children's  public 
inspection  file. 

Total  Annual  Burden:  1,282,100 
hours. 

Needs  and  Uses:  Section  73.3526 
requires  each  licensee/permitee  of  a 
commercial  AM,  FM  or  TV  broadcast 
station  to  maintain  a  file  for  public 
inspection.  The  contents  of  the  file  vary 
according  to  the  type  of  service  and 
status.  The  data  are  used  by  the  public 
and  FCC  staff  to  evaluate  information 
about  the  station's  performance. 

OMB  Approval  Number:  3060-0392. 

Title:  47  CFR  1.1401  through  1.1416 
Pole  Attachment  Complaint  Procedures. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  83. 

Estimated  Time  Per  Response:  1-25 
hours. 

Total  Annual  Burden:  449  hours. 
Notices:  36  sets  of  notices  x  2  hours 
each  =  72  hours.  Petitions  for  Stay:  10 
Petitions  x  8  hours  each  =  80  hours. 
Complaints,  responses  and  replies:  10 
complaint  cases  (20  parties):  50%  of 
parties  will  use  in-house  legal  assistance 
with  an  average  burden  of  25  hours  per 
case.  10  parties  x  25  hours  =  250  hours. 
50%  of  parties  will  use  outside  legal 
counsel  with  an  average  burden  of  4 
hours  to  coordinate  information  with 
outside  legal  counsel.  10  parties  x  4 
hours  =  40  hours.  State  certifications:  7 
certifications  x  i  hour  =  7  hours. 

Total  Costs  to  Respondents:  $41,000. 
Notices:  36  sets  of  notices  x  $100  each 
for  postage  and  stationery  =  $3,600. 
Complaints,  responses  and  replies:  50% 
of  parties  will  use  outside  legal  counsel 
paid  at  $150  per  hour.  10  parties  x  25 
hours  per  case  x  $150  per  hour  = 
$37,500. 

Needs  and  Uses:  Initial  pole 
attachment  provisions  were  mandated 
by  Congress  pursuant  to  Section  224  of 
the  Communications  Act  of  1934. 
Among  other  things.  Section  224 
initially  mandated  the  following:  The 
Commission  was  required  to  establish 
rules  to  ensure  that  the  rates,  terms  and 
conditions  under  which  cable  television 
system  operators  attach  their  hardware 
to  utility  poles  are  just  and  reasonable. 
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Utilities  shall  provide  a  cable  television 
system  operator  no  less  than  60  days 
written  notice  prior  to  (1)  removal  of 
facilities  or  termination  of  any  service  to 
those  facilities,  such  removal  or 
termination  arising  out  of  a  rate,  term  or 
condition  of  a  cable  television  pole 
attachment  agreement,  or  (2)  any 
increase  in  pole  attachment  rates.  The 
Conunission  was  required  to  establish  a 
Petition  for  Stay  process  for  the  action 
contained  in  the  notice.  The 
Commission  was  required  to  establish  a 
complaint  resolution  process  regarding 
pole  attachments.  The  Commission  was 
required  to  estabhsh  a  certification 
process  for  states  to  use  to  make  notice 
of  their  authority  to  regulate  the  rates, 
terms  and  conditions  for  pole 
attachments.  The  provisions  in  Section 
224  were  initially  only  applicable  to 
cable  television  system  operators. 
However,  Section  703  of  the 
Telecommunications  Act  of  1996  ("1996 
Act")  amends  Section  224  to  expand  the 
scope  of  the  pole  attachment  provisions 
to  include  telecommunications  carriers 
as  well  as  cable  television  system 
operators.  Information  collected  as  a 
result  of  pole  attachment  provisions  has 
been  used  by  the  Commission  to  hear 
and  resolve  petitions  for  stay  and 
complaints  as  mandated  by  Section  224. 
Information  filed  has  been  used  to 
determine  the  merits  of  the  petition  and 
complaint.  State  certifications  have  been 
used  to  make  public  notice  of  the  state's 
authority  to  regulate  the  rates,  terms  and 
conditions  for  pole  attachments. 
Federal  Conununications  Commission 
WUliam  F.  Caton, 
Acting  Secretary. 
IFR  Doc.  96-28435  Filed  11-5-96;  8:45  am] 

BILUNO  CODE  frtZ-Ot-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1136-DR] 

Puerto  Rico;  Amendmant  to  Notice  of 
a  Major  Diaaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Puerto  Rico  (FEMA- 
1136-DR),  dated  September  11. 1996. 
and  related  determinations. 
EFFECTIVE  DATE:  October  23. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 


SUPPLEMENTARY  INFORMATION:  The  notice     FEMA-113S-DR] 

of  a  major  disaster  for  the 

Commonwealth  of  Puerto  Rico  is  hereby 

amended  to  include  the  following  areas 

among  those  areas  determined  to  have 

been  adversely  affected  by  the 

catastrophe  declared  a  major  disaster  by 

the  President  in  his  declaration  of 

September  11, 1996: 


The  municipalities  of  Guanica  and  Vega 
Aha  for  Public  Assistance  (already 
designated  for  Individual  Assistance  and 
Hazard  Mitigation). 

The  municipality  of  Quebradillas  for 
Public  Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

IFR  Doc.  96-28568  Filed  11-5-96;  8:45  am] 

BILUNQ  CODE  fTIS-ltt-P 


[FEMA-1135-DR] 

Virginia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  (FTMA- 
1135-DR),  dated  September  6,  1996,  and 
related  determinations. 

EFFECTIVE  DATE:  October  23,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  (Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  6, 1996: 

The  counties  of  Accomack  and 
Northampton  for  Individual  Assistance  and 
Hazard  Mitigation  (already  designated  for 
direct  Federal  assistance.) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

[FR  Doc.  96-28566  Filed  11-5-96;  8:45  am) 
BIUJNQ  CODE  STIS^n-P 


Virginia;  Amendmant  to  Notica  of  a 
Major  Disaster  Daclarstion 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  (FEMA- 
1135-DR),  dated  September  6, 1996,  and 
related  determinations. 
EFFECTIVE  DATE:  October  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  6,  1996: 

Charles  City  County  for  Individual 
Assistance  (already  designated  for  direct 
Federal  assistance.  Public  Assistance  and 
Hazard  Mitigation.) 

Cumberland  Count\-  for  Public  Assistance 
(already  designated  for  direct  Federal 
assistance.  Individual  Assistance  and  Hazard 
Mitigation] 

Amelia,  Buckingham.  Dinwiddie.  Fluvanna 
and  Goochland  Counties  for  Public 
Assistance  and  Hazard  Mitigation  (already 
designated  for  direct  Federal  assistance.) 

The  independent  cities  of  Fredericksbuig. 
Hopewell,  Newport  News,  Poquoson.  SuffoU 
and  Williamsbui^,  and  the  counties  of 
Chesterfield,  Essex.  Gloucester,  Henrico.  Isle 
of  Wight,  James  City,  King  &  Queen.  King 
George,  King  William,  Lancaster.  Mathews. 
Middlesex.  New  Kent,  Northumberland, 
Prince  George,  Prince  William.  Richmond. 
Surry  and  York  for  Individual  Assistance  and 
Hazard  Mitigation  (already  designated  for 
direct  Federal  assistance) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

(FR  Doc.  96-28567  Filed  11-5-96;  8:45  am] 
BUJJNG  CODE  •na-02-r 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Senior  Executive  Service;  Performance 
Review  Board 

AGENCY:  Federal  Labor  Relations 

Authority. 

ACTION:  Notice, 
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SUMMARY:  Notice  is  hereby  given  of  the 
names  on  the  Perfonnance  Review 
Board. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 

Dian  Jamison,  Human  Resources 
Director,  Federal  Labor  Relations 
Authority  (FLRA).  607  Fourteenth 
Street.  NW:  Washington,  D.C.  20424- 
0001:  (202)  482-«690,  extension  No. 
423. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5.  U.S.C. 
requires  that  each  agency  establish,  in 
accordance  with  the  regulations 
prescribed  by  the  Office  of  Personnel 
Management,  one  or  more  Performance 
Review  Boards.  The  Boards  shall  review 
and  evaluate  the  initial  appraisal  of  a 
senior  executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  following  persons  will  serve  on 
the  FLRAs  Performance  Review  Board: 

Solly  Thomas.  Office  of  the  Executive 

Director.  FLRA 
William  E.  Washington.  Office  of  the 

General  Counsel.  FLRA 
Patricia  C.  Johnson,  Equal  Employment 

Opportunity  Commission 
Gloria  [oseph,  National  Labor  Relations 

Boprd 
Darrell  L.  Netherton.  Merit  Systems 

Protection  Board 
M.  Di«n  lamison. 
Human  Resources  UinKtor 
IFR  Doc  96-28536  Filed  1 1-5-96;  8:45  ami 
MLUNQ  COM  mr-oi-m 


FEDERAL  MARITIME  COMMISSION 

Oc«an  Freight  Forwarder  Ltcansa; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46CFR510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal. Maritime  Commission. 
Washington,  DC.  20573 

Noral  Cargo  International,  Inc.,  4745 

NW   72nd  Avenue.  Miami.  FL  33166. 

Officers:  Norma  E  Garcia.  President; 

Carlos  Garcia,  Vice  President 
I.C.A.T.  Logistics.  Inc..  1340  Charwood 

Road.  Suite  G.  Hanover.  MD  21076. 

Officers:  Richard  Campbell.  President; 

John  T.  Greene.  Diretrtor  of  Sales. 


Dated:  October  31, 1996. 
JoMph  C  Polking. 

Secretory 

(FR  Doc.  96-28532  Fil«d  11-5-96;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

Char>g«  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companlas 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  §  • 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  avaiiable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  20.  1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

J.  Dr.  Madbu  Mo/ian  KatikJneni.  and 
Dr.  Mangal  Katikineni,  both  of  Potomac, 
Maryland;  to  acquire  an  additional  4.83 
percent,  for  a  total  of  14.13  percent  of 
the  voting  shares  of  First  Liberty 
Bancorp.  Inc..  Washington.  D.C.  and 
thereby  indirectly  acquire  First  Liberty 
National  Bank.  Washington,  D.C. 

Board  of  (iovemors  of  the  Federal  Reserve 
System,  (October  31.  1996 
lennilier  |.  Joknaon. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-28449  Filed  1 1-5-96;  8:45  am) 
■ILUNQ  COM  ttlO-OI-r 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 


owned  by  the  hank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  29, 
1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

J.  New  Asia  Bancorp,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  NAB  Bank,  Chicago, 
Illinois. 

2.  Wintrust  Financial  Corporation, 
Lake  Forest.  Illinois  (formerly  known  as 
North  Shore  Community  Bancorp.  Inc., 
Wilmette.  Illinois);  to  acquire  100 
percent  of  the  voting  shares  of 
Barrington  Bank  &  Trust  Company, 
N.A..  Barrington,  Illinois. 

B.  FederalReserre  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Commercial  Corporation, 
Little  Rock.  Arkansas;  to  merge  with 
W.B.T.  Holding  Company,  Memphis, 
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Tennessee,  and  thereby  indirectly 
acquire  United  American  Bank, 
Memphis,  Tennessee. 

C  Fed«ral  Reserve  Bank  of 
Minneapolis  (Karen  L  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Central  Bancorporation, 
Inc.,  Fort  Worth,  Texas,  and  thereby 
indirectly  acquire  Central  Bank  and 
Trust  Company,  Fort  Worth  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  City  National  Corporation,  Beverly 
Hills,  California;  to  merge  with  Ventura 
County  National  Bancorp,  Oxnard, 
California,  and  thereby  indirectly 
acquire  Ventura  County  National  Bank, 
Oxnard,  CalifcHiiia,  and  Frontier  Bank, 
N.A.,  La  Palma,  California.  " 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  31. 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-28450  Filed  11-5-ai;  8:45  am] 
■luJNa  cooc  ano-oi-F 


Notice  of  Proposals  to  Engage  in 
Permissible  NontMnkIng  Activities  or 
to  Acquire  Companies  tttat  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  i}ermissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  profwsal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 


gains  in  efficiency,  that  outweigh 
possible  adverse  effiects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  comp)etition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  si>ecifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  20, 1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Citizens  BancShares,  Inc., 
Raleigh,  North  Carolina;  to  engage  de 
novo  through  its  subsidiary,  Atlantic 
States  Bank,  Raleigh,  North  Carolina,  in 
owning  and  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y, 

Board  of  Governors  of  tlie  Federal  Reserve 
System,  October  31. 1996. 
Jennifier  J.  Jolinson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-28448  Filed  11-5-96;  8:45  am] 

BILLMG  CODE  6210-01-f 

[Docket  No.  R-0778] 

Federal  Reserve  Bank  Services 
AGENCY:  Board  of  Governors  of  the 


Federal  Reserve  System. 
action:  Notice. 


SUMMARY:  The  Board  has  announced 
that,  effective  December  8. 1997,  the 
Fedwire  on-line  funds  transfer  service 
will  open  at  12:30  a.m.  Eastern  Time 
five  days  i>er  week  (Monday  through 
Friday).  Previously,  the  Board 
determined  that  expansion  of  the 
Fedwire  funds  transfer  service  to  18 
hours  per  day  could  be  a  useful 
component  of  private-sector  initiatives 
to  reduce  settlement  risk  in  the  fc  reign 
exchange  markets  and  to  eliminate  an 
oi)erational  barrier  to  potentially 
important  innovation  in  privately- 
provided  payment  and  settlement 
services. 

EFFECTIVE  DATE:  December  8, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Roseman,  Associate  Director 
(202/452-2789).  Jeff  Stehm.  Manager 
(202/452-2217),  or  Jeannine  Butcavage, 


Financial  Services  Analyst  (202/452- 
2225),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems.  Board 
of  Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Dorothea  Thompson  ^202/452- 
3544). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  February  1994.  the  Board  approved 
an  expansion  of  the  operating  hours  for 
the  Fedwire  on-line  funds  transfer 
service  to  18  hours  per  day,  five  days 
p>er  week  (Monday  through  Friday) 
beginning  in  1997,  with  5ie  specific 
implementation  date  to  be  announced 
approximately  one  year  in  advance  of 
the  effective  date  (59  FR  8981,  February 
24,  1994;  60  FR  110.  January  3.  1995). 
Beginning  December  8,  1997.  the 
Fedwire  on-line  funds  transfer  service 
will  open  at  12:30  a.m.  and  close  at  6:30 
p.m.  Eastern  Time.'-^  '  Participation  in 
the  earlier  operating  hours  is  voluntary. 

A  12:30  a.m.  Fedwire  opening  time 
will  overlap  the  entire  European 
banking  day  and  about  two  and  one-half 
hours  of  the  banking  day  in  Tokyo.  The 
Board  believes  that  overlaps  in 
operating  hours  among  major  financial 
centers  will  contribute  to  strengthened 
interbank  settlement  for  cross-border 
markets.  The  closing  time  for  the 
Fedwire  funds  transfer  service  will 
remain  at  6:30  p.m.  As  discussed  at 
length  in  the  Board's  Februar>'  1994 
decision,  the  Board  believes  that  the 
long-run  benefits  from  offering  final 
payment  capabilities  will  strengthen 
interbank  settlements  and  contribute  to 
reductions  in  foreign  exchange 
settlement  risk  through  innovations  in 
payment  and  settlement  practices.  In 
addition,  the  Fedwire  funds  transfer 
service  will  be  an  important  tool  for 
managing  settlement  risk  early  in  the 
day  during  times  of  financial  stress. 

II.  Implementation 

A.  Funds  Transfer  Business  Day 

With  the  earlier  opening  time  of  the 
Fedwire  funds  transfer  system,  the 
Federal  Reserve  Banks'  funds  transfer 
business  day  for  on-line  transfers  will 
begin  with  \he  opening  of  the  Fedwire 
funds  transfer  system  at  12:30  a.m.  and 
end  with  its  closing  (typically  6:30 


'  The  current  operating  hour*  for  the  Fedwire  on- 
line fundi  transfer  service  are  8:30  a.m.  to  6:30  p.m. 
Eastern  Time,  five  days  per  week  (Mondav  through 
Friday). 

'All  times  referenced  are  Eastern  Time  unless 
otherwise  noted. 

'  The  earlier  opening  of  the  Fedwire  on-line  funds 
transfer  service  will  not  affect  the  opening  time  for 
the  origination  of  and  telephone  advice  of  credit  for 
Fedwire  off-line  funds  transfers. 
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p.m.),  Monday  through  Friday,  except 
for  specified  holidays  observed  by  the 
Federal  Reserve  Banks. ^  For  transfers 
originated  during  the  very  early  hours, 
the  Federal  Reserve's  funds  transfer 
business  day  may  differ  from  the 
calendar  day  on  which  a  Fedwire 
participant  sends  or  re<:eives  the 
transfer.  For  example,  in  the  expanded 
operating  hours  environment,  when  a 
West  Coast  bank  originates  a  Fedwire 
funds  transfer  on  Tuesday  at  10:00  p.m. 
Pacific  Time  (1:00  a.m.  on  Wednesday 
Eastern  Time),  its  Federal  Reserve  Bank 
will  deem  that  transfer  to  have  occurred 
on  its  Wednesday  funds  transfer 
business  day. 

B.  Opening  Time  Considerations 

While  the  Federal  Reserve  will 
establish  12:30  a.m.  as  the  standard 
opening  time  for  the  Fedwire  funds 
transfer  service,  lengthy  extensions  to 
the  closing  time  on  the  previous  day 
could  delay  the  12:30  a.m.  opening  for 
the  next  business  day.  The  Federal 
Reserve,  therefore,  will  limit  lengthy 
closing  time  extensions  of  the  Fedwire 
funds  transfer  system  to  only  those 
necessary  to  prevent  significant  market 
disruptions. 

C.  Notification  of  Participation 

Some  Fedwire  participants  have 
indicated  to  their  Federal  Reserve  Banks 
that  they  would  find  useful  a  listing  of 
depository  institutions  that  plan  to 
participate  during  the  earlier  hours. 
Participants  stated  that  this  information 
would  help  them  to  decide  whether  it 
would  be  beneficial  to  use  their  intraday 
liquidity  to  initiate  ceriain  Fedwire 
funds  transfers  during  the  earlier  hours. 
To  accommodate  this  request,  the 
Federal  Reserve  will  provide  a  list  of 
earlier  hour  participants.  This  list  will 
be  updated  regularly. 

The  list  of  earlier  hour  participants 
will  not  be  restrictive;  consequently, 
depository  institutions  will  be  permitted 
to  send  on-line  funds  transfers  during 
tbe  earlier  hours  even  if  they  are  not  on 
the  Federal  Reserve's  list  of  participants. 
All  depository  institutions  will  receive 
any  funds  transfers  sent  to  them  during 
the  earlier  hours  whether  or  not  they 
choose  to  participate  in  the  earlier 
hours. 


D.  Fees  for  Transfers  Made  During 
Earlier  Hours 

During  the  12:30  a.m.  to  8:30  a.m. 
period,  transaction  fees  for  Fedwire 
funds  transfers  will  be  chai^ged  at  the 
same  level  and  in  the  same  manner  as 
transfers  made  during  the  8:30  a.m.  to 
6:30  p.m.  regular  business  hours. 

E.  Intraday  Credit 

Federal  Reserve  intraday  credit  will 
be  provided  to  Fedwire  participants 
during  the  12:30  a.m.  to  8:30  a.m.  period 
on  the  same  basis  that  such  credit  is 
provided  after  8:30  a.m.  That  is.  eligible 
institutions  may  incur  intraday 
overdrafts  subject  to  the  requirements  of 
the  Board's  payment  system  risk  policy. 
To  adjust  for  the  additional  operating 
hours  during  the  day.  daylight  overdraft 
fees  for  all  Fedwire  participants  will  be 
calculated  based  on  an  18-nour  Fedwire 
day  rather  than  a  10-hour  Fedwire  day.' 

Posting  times  for  some  non-wire 
transactions  are  tied  to  the  opening  of 
the  Fedwire  funds  transfer  system.^  In 
order  not  to  change  the  current  effective 
posting  times  of  these  transactions,  the 
Board's  posting  rules  have  been 
modified  to  continue  to  post  these 
transactions  at  8:30  a.m.  Interest  and 
redemption  payments  on  U.S.  Treasury 
and  Government  agency  securities 
generally  will  be  posted  between  8:30 
a.m.  and  9:15  a.m.'' 

F.  Policy  Statement  Changes 

As  discussed  above,  tbe  Board  has 
adopted  minor  changes  to  the  "Federal 
Reserve  Policy  Statement  on  Payments 
System  Risk,"  effective  December  8, 
1997.  In  section  (I)(A)  (Federal  Reserve 


*  Unifoim  Commercial  Code  Article  4A-I06(a) 
Kate*  that  a  receiving  bank  may  fix  a  cul-ofT  limed) 
on  a  funds  transfer  businasi  day  for  the  receipt  and 
proceuing  of  payment  orders,  and  treat  payment 
orders  received  after  the  close  of  a  funds  transfer 
business  day  as  received  at  the  opening  of  the  next 
funds  transfer  businees  day. 


'  An  irutitut  ion's  overdraft  charges  are  calculated 
daily  and  equal  the  gross  overdraft  charge  less  the 
amount  of  a  deductible.  The  gross  overdraft  charge 
is  the  prxiduct  of  the  nominal  daily  overdraft  rate 
and  the  average  overdraft.  Because  the  nominal 
daily  rate  is  based  on  the  portion  of  the  day  that 
the  Fedwire  funds  transfer  system  is  open,  the 
nominal  daily  rate  will  increase  with  an  IS-hour 
day.  However,  the  average  overdraft  calculated  for 
a  longer  Fedwire  day  will  correepondingly  decrease 
for  a  given  level  of  total  overdrafts.  Baaed  on  the 
current  daylight  overdraft  rata,  the  annual  rate  will 
increase  from  IS  basis  points  for  a  10-hour  Fedwire 
day  to  27  basis  points  for  an  iS-bour  Fedwire  day. 
At  the  same  time,  the  number  of  minutes  used  to 
average  end-of-minute  overdrafts  will  increase  from 
601  to  1001.  The  deductible  is  equal  to  10  percent 
of  an  institution's  qualifying  capiul  valued  at  an 
effective  daily  rate  that  will  be  fixed  at  10  of  24 
hours.  This  issue  was  addressed  at  length  in  the 
Board's  1992  announcement  of  daylight  overdraft 
fee*  (S7  FR  470»4.  October  14,  1992). 

'Specifically,  these  transactions  include  ACH 
credit  transactions,  advance  notice  Treasury 
investments,  interest  and  redemption  payments  on 
state  and  local  government  aeries  Treasury 
securities,  and  Treasury  checks,  postal  money 
orders,  local  Reserve  Bank  checks,  and  EZ-Claar 
savings  bond  redemptions  deposited  by  12K)1  a.m. 
or  a  later  local  deadline. 

^  The  posting  rules  indicate  tliat  these 
transactions  will  be  posted  "by  9:15  ajn." 


Pobcy — Daylight  Overdraft  Definition), 
in  the  table  labeled  "Modified 
Procedures  for  Measuring  Daylight 
Overdrafts."  the  heading  "Post  at  the 
Opening  of  Fedwire  Funds  Transfer 
System"  is  revised  to  read  "Post  at  8:30 
a.m.  Eastern  Time".  In  section  (I)(B) 
(Federal  Reserve  Policy — Pricing),  the 
third  sentence  of  the  second  ptaragraph 
is  revised  to  read  "For  example,  under 
an  18-hour  scheduled  Fedwire  operating 
day.  the  overdraft  fee  equals  27  basis 
points  (36  basis  points  multiplied  by  18/ 
24)." 

By  order  of  the  Board  of  Govemora  of  the 
Federal  Reserve  System.  October  30, 1996. 

William  W.  Wilet, 

Secretary  of  the  Board. 

(FR  Doc.  96-28355  Filed  11-^-96;  8:45  am) 

MLUMQ  COM  a>1».«1-P 


FEDERAL  TRADE  COMMISSION 

Submission  for  0MB  Rsvisw; 
Commsnt  Rsqusst 

AOBiICY:  Federal  Trade  Commission. 
ACTION:  Submission  to  OMB;  comment 
request. 

SUMMARY:  The  FTC  has  submitted  the 
information  collection  requirements 
contained  in  12  current  rules  to  OMB 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
Chapter  35.  On  August  26,  1996,  the 
FTC  solicited  comment  concerning 
these  information  collection 
requirements,  providing  the  information 
specified  in  5  CFR  1320.5(a)(iv).  61  FR 
43764.  No  comments  were  received.  Tbe 
current  OMB  clearances  for  these 
requirements  expire  on  December  31, 
1996.  The  FTC  has  requested  that  OMB 
extend  the  paperwork  clearances 
through  December  31. 1999. 
DATES:  Comments  must  be  filed  by 
December  6,  1996. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3228.  Washington.  DC  20503. 
ATTN:  Edward  Clarke,  Desk  Officer  for 
the  Federal  Trade  Commission,  and  to 
Elaine  W.  Crockett.  Staff  Attorney, 
Office  of  the  General  Counsel,  Federal 
Trade  Commission.  Washington,  DC 
20580,  (202)-326-2453. 
FOR  FURTHER  INFORMATION  dONTACT: 

Requests  for  additional  information  or 

copies  of  the  proposed  information 

requirements  should  be  addressed  to 

Elaine  W.  Crockett  at  the  address  listed 

above. 

SUPPLEMENTARY  INFORMATION:  The  FTC 

has  submitted  requests  for  OMB  review 
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of  the  following  items.  Further 
information  concerning  the  entities 
subject  to,  and  the  burden  estimates  for. 
these  requirements  can  be  found  at  61 
FR  43764  (August  26. 1996).  It  should 
be  noted  that  the  great  majority  of  the 
disclosure  requirements  discussed 
below  entail  burdens  associated  with 
statutorily  required  disclosure 
provisions.  For  example,  the  Truth-in- 
Lending.  Textile  Act,  and  Fair 
Packaging  Regulations  all  involve  large 
burden  estimates,  totaling 
approximately  69  million  burden  hours. 
Much  of  this  burden  reflects  statutory 
provisions  that  require  the  disclosure  of 
such  basic  consumer  information  as  the 
annual  percentage  interest  rate  charged 
on  loans,  the  composition  of  clothing 
and  other  textile  items,  and  the  size  and 
content  of  packaged  products.  While  the 
burden  imposed  on  any  individual  party 
is  often  quite  small  (sometimes 
meastired  in  seconds),  the  number  of 
affected  parties  is  often  very  high 
(sometimes  measured  in  millions),  and 
the  total  burden  is  therefore  large.  See 
e.g..  the  Regulations  implementing  the 
Equal  Credit  Opportunity  Act,  the 
Electronic  Fund  Transfer  Act,  and  the 
Consumer  Leasing  Act. 

The  great  majority  of  the 
recordkeeping  and  reporting  provisions 
discuissed  below  entail  burdens  that  are 
necessary  for  the  enforcement  of  the 
regulation  and/or  statute.  In  some 
instances,  these  recordkeeping 
requirements  are  statutorily  mandated. 
See,  e.g.  the  regulations  implementing 
the  Fur  Products  Labeling  Act.  In  most 
instances,  the  regulated  entities  keep 
these  records  in  the  normal  course  of 
business,  and  thus  these  recordkeeping 
requirements  do  not  impose  an 
additional  "burden"  on  members  of  the 
public.  See  5  CFR  1320.3(b)(2)  (burden 
hours  exclude  effort  that  would  be 
expended  regardless  of  any  regulatory 
requirement). 

1.  Collection  Title:  The  Games  of 
Chance  Rule,  16  CFR  Part  419. 

OMB  Control  Number:  3084-0067. 

Description  of  the  collection  of 
information  and  proposed  use:  The  Rule 
establishes  both  recordkeeping  and 
disclosure  requirements  applicable  to 
food  and  gasoline  retailers  that  conduct 
and  advertise  games  of  chance.  The 
disclosure  requirements  assist 
consumers  in  determining  both  the 
likelihood  of  winning  prizes  and  the 
legitimacy  of  covered  games.  Tbe 
recordkeeping  requirements  assist  in 
enforcement  of  the  Rule. 

Estimate  of  information  collection 
burden:  8.250  total  burden  houre. 

2.  Title:  Regulations  promulgated 
under  The  Equal  Credit  Opportunity 


Act,  15  U.S.C.  1691  et  seq.  ("ECOA"), 
("Regulation  B"). 

Control  Number:  3084-0087. 

Description  of  the  collection  of 
information  and  proposed  use:  'The 
ECOA  prohibits  discrimination  in  the 
extension  of  credit.  Regulation  B,  12 
CFR  202.  promulgated  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  establishes  both  recordkeeping 
and  disclostire  requirements  to  assist 
consumers  in  understanding  their  rights 
under  the  ECOA  and  to  assist  in 
detecting  unlawful  discrimination. 

Estimate  of  information  collection 
burden:  14,400,000  total  burden  hours. 

3.  Title:  Regulations  promulgated 
under  The  Electronic  Fund  Transfer 
Act,  15  U.S.C.  1693  et  seq.  ("EFTA"), 
("Regulation  E"). 

Control  Number:  3084-0085. 

Description  of  the  collection  of 
information  and  proposed  use:  "The 
EFTA  requires  accurate  disclosure  of  the 
costs,  terms  and  rights  relating  to 
electronic  fund  transfer  (EFT)  services 
to  consumers.  Regulation  E, 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System, 
establishes  both  recordkeeping  and 
disclosure  requirements  applicable  to 
entities  providing  EFT  services  to 
consumers. 

Estimate  of  information  collection 
burden:  20,500,000  total  burden  hours. 

4.  Title:  Regulations  promulgated 
under  The  Consumer  Leasing  Act,  15 
U.S.C.  1667  et  seq.,  ("CLA"), 
("Regulation  M"). 

Control  Number:  3084-0086. 

Description  of  the  collection  of 
information  and  proposed  use:  "rhe  CLA 
requires  accurate  disclosure  of  the  costs 
and  terms  of  leases  to  consimiers. 
Regulation  M,  promulgated  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  establishes  disclosure 
requirements  that  assist  consumers  in 
imderstanding  the  terms  of  leases  and 
recordkeeping  requirements  that  assist 
in  enforcement  of  the  Act. 

Estimate  of  information  collection 
burden:  533,400  total  burden  hours. 

5.  Title:  Regulations  promulgated 
under  The  Truth-In-Lending  Act,  15 
U.S.C.  1601  et  seq.  ("TILA"), 
("Regulation  Z"). 

Control  Number:  3084-0088. 

Description  of  collection  of 
information  and  proposed  use:  The 
TILA  was  enacted  to  foster  comparison 
credit  shopping  and  informed  credit 
decisionmaking  by  requiring  accurate 
disclosure  of  the  costs  and  terms  of 
credit  to  constimers.  Regulation  Z, 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System, 
establishes  both  recordkeeping  and 
disclosure  requirements  to  assist 


consumers  and  to  assist  in  the 
enforcement  of  the  TILA. 

Estimate  of  Collection  of  information 
burden:  41,600,000  total  burden  hours. 

6.  Title:  Regulations  under  TTie 
Textile  Fiber  Products  Identification 
Act,  15  U.S.C.  70  et  seq.  ("Textile  Act"). 

Control  Number:  3084-0047. 

Description  of  the  collection  of 
information  and  proposed  use:  "The 
Textile  Act  prohibits  misbranding  and 
false  advertising  of  textile  fiber 
products.  The  Textile  Act  Regulations, 
16  CFR  303,  establish  disclosure 
requirements  that  assist  consumers  in 
making  informed  purchasing  decisions, 
and  recordkeeping  requirements  that 
assist  the  Commission  in  enforcing  the 
Regulations.  The  Regulations  also 
contain  a  petition  procedure  for 
requesting  the  establishment  of  generic 
names  for  textile  fibers. 

Estimate  of  information  collection 
burden:  15,500,000  total  burden  hours. 

7.  Title:  Regulations  imder  the  Wool 
Products  Labeling  Act,  5  U.S.C.  68  et 
seq.  ("Wool  Act"). 

Control  Number:  3084-0047. 

Description  of  the  collection  of 
information  and  proposed  use:  "The 
Wool  Act  prohibits  misbranding  of  wool 
products.  The  Wool  Act  Regulations,  16 
CFR  300,  establish  disclosure 
requirements  that  assist  consumers  in 
making  informed  purchasing  decisions 
and  recordkeeping  requirements  that 
assist  the  Commission  in  enforcing  the 
Regulations. 

Estimate  of  information  collection 
burden:  2,291,000  total  burden  hours. 

8.  Title:  Regulations  under  the  Fur 
Products  Labeling  Act,  15  U.S.C.  69  et 
seq.  ("Fur  Act"). 

Control  Number:  3084-0047. 

Description  of  the  collection  of 
information  and  proposed  use:  "The  Fur 
Act  prohibits  misbranding  and  false 
advertising  of  fur  products.  The  Fur 
Products  Regulations,  16  CFR  301, 
establish  disclosure  requirements  that 
assist  consumers  in  making  informed 
purchasing  decisions  and  recordkeeping 
requirements  that  assist  the  Commission 
in  enforcing  the  Regulations.  The 
Regulations  also  provide  a  procedure  for 
exemption  from  certain  disclosure 
provisions  imder  the  Act. 

Estimate  of  information  collection 
burden:  137,600  total  burden  hours. 

9.  Title:  The  "900"  Number  Rule,  16 
CFR  Part  308. 

Control  Number:  3084-0102. 

Description  of  the  collection  of 
information  and  proposed  use:  As 
mandated  by  the  Telephone  Disclostire 
and  Dispute  Resolution  Act,  15  U.S.C. 
5701-24,  the  900  Number  Rule 
establishes  disclosure  and 
recordkeeping  requirements  for 
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operators  of  pay-per-call  services  and 
common  carriers  who  provide 
telecommunication  services  to  a 
provider  of  pay-per-call  services. 

Estimate  of  information  collection 
burden:  3,241.200  total  burden  hours. 

10.  Title:  The  Care  Labeling  Rule,  16 
CFR  Part  423. 

Control  Number:  3084-0103. 

Description  of  collection  of 
information  and  proposed  use:  To  assist 
consumers  in  making  purchase 
decisions  and  in  determining  what 
method  to  use  to  clean  their  apparel,  the 
Care  Labeling  Rule  requires 
manufacturers  and  importers  to  attach  a 
permanent  care  label  to  all  covered 
textile  clothing.  Also,  manufacturers 
and  importers  of  piece  goods  used  to 
make  textile  clothing  must  provide  the 
same  care  information  on  the  end  of 
each  bolt  or  roll  of  fabric. 

Estimate  of  information  collection 
burden:  3,985.000  total  burden  hours. 

11.  Title:  Regulations  under  The  Fair 
Packaging  and  Labeling  Act,  15  U.S.C. 
1450  CFPLA"). 

Control  Number:  3084-01 10. 

Description  of  collection  of 
information  and  pmposed  use:  The 
FPLA  was  enacied  to  eliminate 
consumer  deception  concerning  product 
size  representations  and  package 
content  information.  The  Regulations 
that  implement  the  FPLA.  16  CFR  500, 
establish  requirements  for  the  manner 
and  form  of  labeling  applicable  to 
manufacturers,  packagers,  and 
distributors  of  consumer  commodities. 
Section  4  of  the  FPLA  specifically 
requires  packages  or  labels  to  be  marked 
with:  (1)  a  statement  of  identity,  (2)  a 
net  quantity  of  contents  disclosure,  and 
(3)  the  name  and  place  of  business  of  a 
company  that  is  responsible  for  the 
product. 

Estimate  of  information  collection 
burden:  12,000.000  total  burden  hours. 

12.  Title:The  Fuel  Rating  Rule,  16 
CFR  Part  306. 

Control  Number:  3084-0068. 

Description  of  collection  of 
information  and  proposed  use:  The  Fuel 
Rating  Rule  establishes  standard 
procedures  for  determining,  certifying 
and  disclosing  the  octane  rating  of 
automotive  gasoline  and  the  aulombtive 
fuel  rating  of  alternative  liquid 
automotive  fuel,  as  required  by  the 
Petroleum  Marketing  Practices  Act,  15 
U.S.C.  2822(aHc).  The  Rule  also 
requires  refiners,  producers,  importers, 
distributors  and  retailers  to  retain 
records  of  delivery  tickets,  letters  of 
certification  or  tests  upon  which 
automotive  fuel  ratings  are  based. 

Estimate  of  information  collection 
burden:  43,000  total  burden  hours. 


Date  received  by  the  Federal  I 
November  1, 1996. 

OonaU  S.  CSark. 

Seavtary. 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Offloe  Of  th«  8«cri1ary 

S«ni«m«nt  of  Sdenllflc  MtacoiMfcict 
AII«gallons 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  taken  final  action  in  the  following 
case  of  alleged  scientific  misconduct: 

Gang  Yuan,  Fox  Chase  Cancer  Center: 
The  Office  of  Research  Integrity  (ORI) 
has  entered  into  a  Voluntary  Exclusion 
Agreement  with  Mr.  Gang  Yuan,  a 
former  laboratory  technician  at  the  Fox 
Chase  Cancer  Center  (FCCC).  This 
agreement  was  based  on  information 
obtained  by  ORI  during  its  oversight 
review  of  an  investigation  conducted  by 
FCCC  into  allegations  of  scientific 
misconduct  made  against  Mr.  Yuan. 
ORI's  oversight  review  focused  on  the 
issue  of  falsification  of  research  results 
by  the  insertion  of  allegedly  false  data 
into  a  computer-based  formula  and  then 
back -calculation  to  support  the  falsified 
results.  The  data  at  issue  involved 
research  supported  by  Public  Health 
Service  (PHS)  grants  and  was  included 
in  a  grant  application  submitted  to  the 
National  Institute  of  General  Medical 
Sciences  (NICMS)  and  in  a  manuscript 
submitted  to  but  not  published  by  the 
journal  Biochemistry. 

Although  Mr.  Yuan  disagreed  with 
the  allegations  and  ORI's  proposed 
administrative  actions,  to  resolve  the 
matter,  Mr.  Yuan  has  voluntarily  agreed, 
for  the  two  (2)  year  period  beginning 
October  25.  1996.  to  voluntarily  exclude 
himself  from: 

(1)  any  contracting  or  subcontracting 
with  any  agency  of  the  United  States 
Government  and  from  eligibility  for,  or 
involvement  in,  nonprocurement 
transactions  (e.g.,  grants  and  cooperative 
agreements]  of  the  United  States 
Government  as  defined  in  45  C.F.R.  Part 
76  (Debarment  Regulations):  and 

(2)  serving  in  any  advisory  capacity  to 
PHS,  including  but  not  limited  to 
service  on  any  PHS  advisory  committee, 
board,  and/ or  peer  review  committee,  or 
as  a  consultant. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Acting  Director,  Division  of  Research 


Investigations,  Office  of  Research 
Integrity.  5515  Security  Lane,  Suite  700. 
Rockville.  MD  20852.  301  443-5330. 
Ouii  B.  Pascal. 

Acting  Dirtctor,  Office  of  Research  Integrity. 
(PR  Doc  96-28579  Piled  11-5-96;  8:45  am] 
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Cimn  for  DiMSM  Control  and 
Prevention 

PNFO-97-28I 

Proposed  Data  CoNactlons  Submltlad 
for  Public  Commant  and 
Raoommandations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuvcy  of  the 
agency's  estimate  of  the  burden  of  the 
propxised  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Gearance  Officer, 
1600  Qifton  Road.  MS-^24.  Atlanta. 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Propoaed  Projects 

1.  The  National  Home  and  Hospice 
Care  Survey  (NHHCS)— (0920-0298)— 
Revision — The  National  Home  and 
Hospice  Care  Survey  (NHHCS)  was 
conducted  in  1992, 1993, 1994  and 
1996.  It  is  part  of  the  Long-Term  Care 
component  of  the  National  Health  Care 
Survey.  Section  306  of  the  Public  Health 
Service  Act  states  that  the  National 
Center  for  Health  Statistics  "shall 
collect  statistics  on  health  resources 
*  *  *  land]  utilization  of  healthcare, 
including  utilization  of  *   *   *  services 
of  hospitals,  extended  care  faciUties, 
home  health  agencies,  and  other 
institutions."  NHHCS  data  are  used  to 
examine  this  most  rapidly  expanding 
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sector  of  the  health  care  industry.  Data 
from  the  IMHHCS  are  widely  used  by  the 
health  care  industry  and  policy  makers 
for  such  diverse  analyses  as  the  need  for 
various  medical  supplies;  minority 
access  to  health  care;  and  planning  for 
the  health  care  needs  of  the  elderly.  The 
NHHCS  also  reveals  detailed 
information  on  utilization  patterns,  as 
needed  to  make  accurate  assessments  of 
the  need  for  and  costs  associated  with 
such  care.  Data  from  earlier  NHHCS 


collections  have  been  used  by  the 
Congressional  Budget  Office,  the  Bureau 
of  Health  ProfiBssions.  the  Maryland 
Health  Resources  Planning  Commission, 
the  National  Association  for  Home  Care, 
and  by  several  newspapers  and  journals. 
Additional  uses  are  expected  to  be 
similar  to  the  uses  ol  the  National 
Nursing  Home  Survey.  NHHCS  data 
cover:  baseline  data  on  the 
characteristics  of  hospices  and  home 
health  agencies  in  relation  to  their 


{Mtients  and  stafi.  Medicare  and 
Medicaid  certification,  costs  to  patients, 
sources  of  payment,  patients'  functional 
status  and  diagnoses.  Data  collection  is 
planned  for  the  period  July-October. 
1997.  Survey  design  is  in  process  now. 
Sample  selection  and  preparation  of 
layout  forms  will  precede  the  data 
collection  by  several  months.  The  total 
cost  to  respondents  is  estimated  at 
$172,500. 


Respondents 


Agency  Questionnaire 

Current  Patient  Sampling  List  

Current  Patient  Questionnaire 

Discharged  Patient  Sampling  List 
Discharged  Patient  Questionnaire 

Total 


No.  of  r»- 
sporxlents 


1.200 
1.200 
1.200 
1,200 
1.200 


No.  of  re- 

sponMS/re- 

spondant 


Avg.  burden/ 

response 

(in  hrs.) 


0333 

0.333 

0.2S 

0J5O 

025 


Total  bur- 
den 
(in  hrs.) 


400 
400 

1.800 
600 

1.800 


5.000 


2.  Childhood  Lead  Poisoning 
Prevention  Program  Quarterly  Report 
(0902-0282) — Extension— Lead 
poisoning  is  the  most  common  and 
sodetally  devastating  environmental 
disease  of  young  children  in  the  United 
States.  Severe  lead  exposure  can  cause 
coma,  convulsions,  and  even  death. 
Lower  levels  of  lead,  which  rarely  cause 
symptoms,  can  result  in  decreased 
intelligence,  developmental  disabilities, 
and  behavioral  disturbances.  State  and 
community  health  agencies  are  the 
principal  delivery  points  for  childhood 
lead  screening  and  related  medical  and 
environmental  management  activities. 


In  FY  1996.  CDC  awarded  40  grants  to 
fund  childhood  lead  poisoning 
prevention  programs.  The  primary 
purpose  of  Uiese  grants  is  for  the 
initiation  or  expansion  of  state-  and 
commimity-based  childhood  lead 
poisoning  prevention  programs  that  do 
the  following:  (1)  screen  infants  and 
children  for  elevated  blood  lead  levels. 
(2)  assure  referral  for  treatment  of.  and 
enviroimiental  intervention  for.  infants 
and  children  with  elevated  blood  lead 
levels,  and  (3)  to  provide  education 
about  childhood  lead  poisoning.  The 
purpose  of  the  quarterly  report  is  to 
report  data  collected  by  CDC's  grantees. 


The  report  consists  of  narrative  and  data 
sections.  The  purpose  of  the  narrative 
section  is  to  provide  the  following:  (1) 
highlights  of  quarterly  activities.  (2) 
discuss  issues  and  activities  that  have 
significant  impact  on  the  program.  (3) 
hst  objectives  and  discuss  progress 
towards  meeting  those  objectives.  The 
purpose  of  the  data  section  is  to  provide 
the  following:  (1)  screening  and  case 
confirmation  activities,  (2) 
enviroimiental  inspection  and  hazard 
remediation  activities,  and  (3)  medical 
case  management  activities.  The  total 
cost  to  the  respondents  is  $0.00. 


Respondents 

No.  of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondent 

Avg.  bur- 
den/re- 
sponse 

(in  hrs.) 

Total  hiir-. 

den 
(in  hrs.) 

Grantees „ 

40 

4 

2 

320 

3.  Validation  of  Self-Reported  Health 
Outcomes  trom  the  Health  Assessment 
of  Persian  Gulf  War  Veterans  From 
Iowa — Extension  with  change — The 
purpose  of  this  proposed  study  is  to 
collect  additional  data  to  validate  health 
outcomes  reported  by  participants  in  the 
Health  Assessment  of  Persian  Gulf  War 
Veterans  From  Iowa.  The  original  data 
collection  consisted  of  a  telephone 
survey  of  3,895  military  personnel  who 
served  during  the  time  of  the  Pereian 
Gulf  War  and  listed  Iowa  as  their  home 
of  residence.  Data  will  be  collected  from 
subjects  who  participated  in  the 


telephone  survey  to  validate  the  self- 
report  of  four  health  outcomes: 
cognitive  dysfunction,  depression, 
asthma,  and  multi  systemic  conditions. 
Neuropsychological  testing  will  be 
administered  to  validate  cognitive 
dysfunction.  Structured  clinical 
interviews  for  mental  disorders  and 
paper-and-pencil  questionnaires  will  be 
administered  to  validate  depression. 
Lung  function  assessment,  tests  of 
airways  hyperactivity,  and  standard 
respiratory  health  questionnaires  will  be 
administered  to  validate  asthma.  Review 
of  medical  records,  standard  physical 


examination,  and  laboratory  evaluation 
will  be  conducted  to  validate  multi 
systemic  conditions,  including  chronic 
fatigue  syndrome  and  fibromyalgia.  In 
addition,  a  feasibility  study  will  be 
conducted  to  explore  the  usefulness  of 
two  databases  established  by  the 
Department  of  Defense,  the  Troop 
Exposure  Assessment  Model  and  the 
Registry  of  Unit  Locations,  to  validate 
self-reported  exposures  among  Persian 
Gulf  War  veterans  who  participated  in 
the  Iowa  telephone  sur\'ey.  The  total 
cost  to  the  respondents  is  $0.00. 
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Reapondenis 


No.  of  r»- 
aponctonts 


Ho.oHn- 

sponsas/re- 

sponctonl 


Avg.  burderV 

reiponae  On 

hrs.) 


ToW 
(in 


burden 
hrs.) 


Cm*  VaNdMon  o(  Cognlttve  OyalUnctton 

100 
100 
100 

1 
1 

1 

4.0 
4.0 
2.0 

PGW  Exp<M«d  Veterans  witfi  sen-  reported  symptonB  a  Cognnve  Dytfunctiorv  run 
neuropeycrfiotogical  exam  

h4on-PQW  Veterans  wmi  seH-reportad  symplofm  o(  CognNive  Dysfunction.  Futt 
neuropeychotogical  exam 

Nomwi  Controls  (PGW/Non-PGW  Veterans  denying  symptoms  o*  Cognitive  Dys- 
function) Coonitive  testina  

400 
400 
200 

Total                                                                        

1000 

Caea  Valldatlort  for  Aathma 


PGW  Exposed  and  NorvPGW  Veterans  aeif-reporling  asttvrw.  Questionnaire  (ATS 

and  Adult  Respiratory  Health);  Pulmorwy  Furvtion  Tests  (spirometry,  DLCO. 

lung  volumes);  Histamine  CfwHenge  

Normal  Controls.  (PGW/f^orvPGW  Vets  denying  symptoms  of  asthma).  Questiorv 

nare  (ATS  and  Adult  Respiratory  Health);  Pulmoriary  Function  Tests  (spirometry. 

DLCO.  lung  volumes);  Histwnne  Challenge 

fatat  


50 
50 


2.25 
2.25 


112.5 
112.5 


225 


ValMatlon  of  Dapraaalon 


50 
50 

1 
1 

3.0 
3.0 

PGW  Exposed  Veterans  reporting   any  type  of  depression,    ouestiorviaire  (Struc- 
tured Ciincal  Interview  arid  Fairaly  Hntorv-Research  Diaonostic  Criteria) 

150 

l»torvPGW  Exposed  Veterar«  reporting  "any  type  of  depression."  Questionnaire 
(Structured  Clinical  Interview  and  Family  HBtory-Research  Diagnostic  Criteria)  .... 

150 

Total                                                                                     .  . 

300 

Validation  of  Multf-Syatamte  llli 


PGW  Exposed  and  Non-PGW  Veterara  reporting  symptoms  of  cfwonic  fatigue. 

Myomyalgia.  arxVor  rrxjltiple  chemcal  sensitivity.  Iowa  Persian  Gulf  Study  Ques- 

tionnaire; Ptiysicai  exam 

243 

1 

3.0 

729 

Normal  Control  (PGW/NorvPGW  Veterans  denying  symptonw  of  chronic  fatigue. 

fibromyalgia,  and^or  multiple  chemrcal  sensitivity)   Iowa  Persian  Gull  Study  Oues- 

bormaire;  Ptiysicai  exam 

116 

1 

3.0 

348 

Total                                                                                              „ 

1077 

Wilms  G.  llohiMon. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC) 

IFR  Doc.  96-28502  Filed  ll-S-96;  845  am) 
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(3(M)AV-22] 

Agency  Forms  Undergoing  Paperworic 
Reduction  Act  Review 

The  (Zenters  for  Disease  Control  and 
Prevention  (CE)C)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235; 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

The  following  requests  have  been 
submitted  for  review  since  the  last 
publication  date  on  October  17. 1996. 

Propoaed  Project 

1.  Tuberculosis  in  Children — New — 
The  Centers  for  Disease  Control  and 


Prevention,  National  Center  for  HTV, 
STD.  and  TB  Prevention.  Division  of 
Tuberculosis  Elimination,  Surveillance 
Epidemiologic  Investigations  Branch 
will  be  conducting  a  study  for  the 
purpose  of  performing  research 
concerning  the  epidemiology  of  TB  in 
children,  including  children  co-infected 
with  the  human  immunodeficiency 
virus  (HIV).  The  study  will  involve  the 
following  modules:  (1)  The 
epidemiology,  magnitude  and  risk 
factors  for  TB  in  r^ildren.  including 
MTV-infected  children:  (2)  studies  of  the 
diagnosis  of  TB  in  children,  and  (3) 
reducing  the  risk  of  nosocomial 
transmission  of  TB  in  pediatric  settings. 


Respondents 


Number  of 


Number  of 


Avgerage 
burden/ 


(in  hrs.) 


Positive  Tuberculm  Stun  Testing  Form 
Negative  Tuberculin  Slun  Testing  Form 
Source  Case  Form  


100 
200 
150 


0.33 
0.33 
0.33 
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The  total  annual  burden  is  150. 

Dated:  October  30. 1996. 
Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  96-28501  Filed  11-5-96;  8:45  am] 

BILLMQ  CODE  41SS-1S-P 


[Announcement  702] 

Public  Health  Conference  Support 
Cooperative  Agreement  Program  for 
Human  Immunodeficiency  Virus  (HIV) 
Prevention 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announce  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  the  Public  Health  Conference 
Support  Cooperative  Agreement 
Program  for  Human  Immunodeficiency 
Virus  (HIV)  Prevention.  CDC  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality 
of  life.  This  announcement  is  related  to 
the  priority  area  of  HIV  infection.  (For 
ordering  a  copy  of  Healthy  People  2000 
or  CDC's  Strategic  Plan  for  Preventing 
Human  Immunodeficiency  Virus  (HIV) 
Infection  (July  8, 1992).  see  the  Section 
WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
Section  317(k)(2)  [42  U.S.C.  247b(k)(2)) 
of  the  Public  Health  Service  Act,  as 
amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-&ee 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  non- 
governmental nonprofit  organizations. 
Thus,  imiversities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  (e.g.,  national,  regional) 
organizations  and  federally  recognized 
Indian  tribal  governments,  Indian  tribes 
or  Indian  tribal  organizations  are 
eligible  for  these  cooperative 
agreements.  Current  recipients  of  CDC 
(flV  funding  must  provide  the  award 


number  and  title  of  the  funded  program 
(see  the  Program  Aimouncement 
included  in  the  application  kit  for 
additional  information). 

Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  1997  to  fund  approximately  10  to 
15  awards.  It  is  expected  that  the 
average  award  will  be  $20,000,  ranging 
from  $17,000  to  $25,000  and  will  be 
funded  for  a  12-month  budget  and 
project  period.  Funding  estimates  may 
vary  and  are  subject  to  change.  Awards 
will  initially  be  made  on  a  contingency 
basis  as  described  in  the  PURPOSE 
section. 

The  following  are  examples  of  the 
most  frequently  encountered  costs  that 
may  or  may  not  be  charged  to  the 
cooperative  agreement: 

1.  As  approved,  CDC  funds  may  be 
used  for  direct  cost  expenditures: 
salaries,  speaker  fees,  rental  of 
conference  related  equipment, 
registration  fees,  and  transportation  cost 
(not  to  exceed  economy  class  fares]  for 
non-Federal  employees. 

2.  CDC  funds  may  be  used  for  only 
those  parts  of  the  conference 
specifically  supported  by  CDC  as 
documented  in  the  Notice  of 
Cooperative  Agreement  (award 
document). 

3.  CDC  funds  may  not  be  used  for  the 
purchase  of  equipment,  payments  of 
honoraria,  organizational  dues, 
entertainment  or  personal  expenses, 
cost  of  travel  and  payment  of  a  full-time 
Federal  employee,  or  per  diem  or 
expenses,  other  than  mileage,  for  local 
participants. 

4.  CDC  funds  may  not  be  used  for 
reimbursement  of  indirect  costs. 

5.  Although  the  practice  of  handing 
out  novelty  items  at  meetings  is  of^en 
employed  in  the  private  sector  to 
provide  participants  with  souvenirs. 
Federal  funds  may  not  be  used  for  this 
purpose. 

Recipient  Financial  Participation 

Part  of  the  cost  of  the  proposed 
conference  must  be  supported  with 
other  than  Federal  funds.  CDC  will  not 
fund  100%  of  the  proposed  conference. 

Purpose 

The  purpose  of  the  HIV  Prevention 
Conference  Support  Cooperative 
Agreement  Program  is  to  provide  partial 
support  for  conferences  that  stimulate 
efforts  to  prevent  the  transmission  of 
HIV. 

Because  conference  support  by  CDC 
creates  the  appearance  of  CDC  co- 
sponsorship,  CDC  will  actively 
piarticipate  in  the  development  and 
approval  of  those  portions  of  the  agenda 


supported  by  CDC  funds.  In  addition. 
CDC  will  reserve  the  right  to  approve  or 
reject  the  content  of  the  full  agenda, 
press  events,  promotional  material 
(including  press  releases),  speaker 
selection,  and  site  selection.  CDC  funds 
may  not  be  expended  for  portions  of  the 
conference  not  supported  by  CDC. 
Contingency  awards  will  be  made 
allowing  usage  of  only  25%  of  the  total 
amount  to  be  awarded  imtil  a  final  full 
agenda  is  approved  by  CDC.  This  will 
provide  funds  for  costs  associated  with 
preparation  of  the  agenda.  The 
remainder  of  funds  will  be  released  only 
upon  acceptance  of  the  final  full  agenda. 
CIXi;  reserves  the  right  to  terminate  co- 
sponsorship  if  it  does  not  approve  the 
final  agenda. 

Program  Requiranents 

CDC  will  provide  support  for 
conferences  that  are: 

1.  Regional  (more  than  one  State), 
national,  or  international  in  scope; 

2.  Targeted  to  individuals  or 
organizations  involved  in  HIV 
prevention  efforts;  and 

3.  Focused  on  the  transfer  of  HIV 
prevention  research  and  evaluation 
findings  to  intervention  efforts  or  the 
application  of  these  prevention  efforts  to 
service  providers  and  health 
professionals  who  provide  service  to 
individuals  whose  behaviors  place  them 
at  increased  risk  for  HIV  infection. 

Topics  concerned  with  issues  and 
areas  other  than  HIV  prevention  should 
be  directed  to  other  public  health 
agencies  or  in  accordance  with  the 
current  Federal  Register  notice  (see 
Federal  Register  Notice  703,  (61  FR 
19296)  published  on  May  1, 1996). 

The  activities  related  to  the 
development  of  HIV  prevention 
conferences  require  substantial  CDC 
collaboration  and  involvement.  In 
conducting  activities  to  achieve  the 
purpose  of  the  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  listed  in  section  A.,  and  CDC 
will  be  responsible  for  conducting 
activities  listed  in  section  B.: 

A.  Recipient  Activities 

1.  Manage  all  activities  related  to 
program  content  (e.g.,  objectives,  topics, 
participants,  session  design,  workshops, 
special  exhibits,  speakers,  fees,  agenda 
composition,  and  printing).  Many  of 
these  items  m&y  be  developed  in  concert 
with  assigned  CDC  project  personnel. 

2.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  the 
CDC  program  office  for  review  and 
comment.  Submit  a  copy  of  the  final 
agenda  and  proposed  ancillary  activities 
to  the  C^EXi;  Grants  Management  Office 
for  acceptance. 
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3.  Determine  and  manage  all 
promotional  activities  [».^..  title,  logo, 
announcements,  mailers,  press).  CDC 
must  review  and  approve  the  use  of  any 
materials  with  reference  to  CDC 
involvement  or  support. 

4.  Manage  all  registration  processes 
with  participants,  invitees,  and 
registrants  (e.g..  travel,  reservations, 
correspondence,  conference  materials 
and  hand-outs,  badges,  registration 
pro<»dures). 

5.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio-visual  needs. 

6.  Develop  and  conduct  education 
and  training  programs  on  HIV 
prevention. 

7.  Collaborate  with  CDC  staff  in 
reporting  and  disseminating  results  and 
relevant  HIV  prevention/education  and 
training  information  to  appropriate 
Federal.  State,  and  local  agencies, 
health-care  providers.  HIV/ AIDS 
prevention  and  service  organizations, 
and  the  general  public. 

B.  CDC  Activities 

1.  Provide  technical  assistance 
through  telephone  calls, 
correspondence,  and  site  visits  in  the 
areas  of  program  agenda  development, 
implementation,  and  priority  setting 
related  to  the  cooperative  agreement. 

2.  Provide  scientific  collaboration  for 
appropriate  aspects  of  the  program, 
including  selection  of  speakers, 
pertinent  scientific  information  on  risk 
factors  for  HIV  infection,  preventive 
measures,  and  program  strategies  for  the 
prevention  of  HIV  infection. 

3.  Review  draft  agendas  and  approve 
the  final  agenda  and  proposed  ancillary 
activities  prior  to  release  of  restricied 
funds. 

4.  Assist  in  the  reporting  and 
dissemination  of  research  results  and 
relevant  HIV  prevention  education  and 
training  information  to  appropriate 
Federal,  State,  and  local  agencies, 
health-care  providers,  the  scientific 
community,  and  HIV/ AIDS  prevention 
and  service  organizations,  and  the 
general  public. 

C  Letter  Of  Intent  (LOU 

Respondents  must  submit  a  two  page, 
typewritten  LOI  that  gives  the  title, 
location,  date  and  purpose  of  the 
conference,  its  relationship  to  the 
following  CDC  Topif:s  of  Special 
Interest,  the  date  of  the  proposed 
conference,  and  the  intended  audience 
(number  and  de«:ription).  No 
attachments,  booklets,  or  other 
documents  accompanying  the  LOI  will 
be  considered.  The  letter  should  also 
include  the  estimated  total  cost  of  the 
conference  and  the  percentage  of  the 


total  cost  (which  must  be  less  than 
100%)  being  requested  from  CDC. 
Current  recipients  of  CDC  HIV  funding 
must  provide  the  award  number  and 
title  of  the  funded  programs.  LOIs  will 
be  reviewed  by  CDC  program  staff,  and 
an  invitation  to  submit  an  application 
will  be  made  based  on  the  proposed 
conference's  relationship  to  the  CDC 
topics  of  special  interest  and  the 
availability  of  funds.  An  invitation  to 
submit  an  application  does  not 
constitute  a  commitment  by  CDC  to 
fund  the  applicant. 

D.  Topics  of  Special  Interest 

Funding  preferences  are  established 
to  ensure  a  balance  of  CDC  HTV 
prevention  funding  and  to  address  at- 
risk  populations  that  are  underserved. 
CDC  is  especially  interested  in 
supporting  innovative  meetings  and 
conferences  for  individuals  and 
organizations  involved  in  HIV 
prevention  efforts  on  the  following 
topics: 

1.  Prevention  of  HTV  infection  among: 

a.  Underserved  populations  (e.g., 
women  of  reproductive  age.  racial  and 
ethnic  minorities). 

b.  High-risk  populations,  including 
both  in-  school  and  out-of-school  youth. 

c.  Populations  in  special  settings  (e.g., 
racial  and  ethnic  minorities:  out-of- 
school,  high-  risk  youth;  incarcerated 
persons:  men  who  have  sex  with  men: 
high-risk  drug  users:  migrant  workers). 
Particular  attention  will  be  given  to 
supporting  organizations  that  serve 
multiple  high-risk  populations. 

d.  Underserved  geographic  areas. 

2.  Development  of  HIV  prevention 
strategies  with  a  broad  range  of 
community  partners.  Funding 
preferences  are  established  to  include 
National  priorities,  to  ensure  a  balance 
of  CDC  HIV  prevention  funding,  and  to 
address  at-risk  populations  and 
geographic  areas  that  are  underserved. 
No  preference  will  be  given  to 
organizations  that  have  received 
funding  in  past  years. 

National  HTV  Prevention  Goals 

1.  Increase  public  understanding  of, 
involvement  in,  and  support  for  HIV 
prevention. 

2.  Prevent  or  reduce  behaviors  or 
practices  that  place  persons  at  risk  for 
HIV  infection  or,  if  already  infected, 
place  others  at  risk. 

3.  Increase  individual  knowledge  of 
HIV  serostatus  and  improve  referral 
systems  to  appropriate  prevention  and 
treatment  services. 

Final  Applicatioo 

Respondents  who  are  invited  by  CDC 
to  apply  must  use  the  U.S.  Department 


of  Health  and  Human  Services  (DHHS), 
PHS  Grant  Application.  Form  PHS- 
5161-1  (7/92).  OMB  Number  0937- 
0189.  Use  the  evaluation  criteria  to 
develop  your  application.  The  body  of 
the  application  MUST  BE  LIMITED  TO 
12  PAGES.  Any  excess  pages  will  not  be 
considered. 

The  following  additional  information 
must  be  included: 

1.  A  Project  Summary  cover  sheet 
stating  the  following: 

A.  Name  of  organization 

B.  Name  of  conference 

C.  Location  of  conference 

D.  Date  of  conference 

E.  Target  audience  and  number 

F.  Dollar  amount  requested 

G.  Total  conference  budget 

2.  Biographical  sketches  and  job 
descriptions  of  the  individuals 
responsible  for  planning  and 
coordinating  the  conference. 

3.  A  Budget  Narrative  separately 
identifying  and  justifying  line  items  to 
which  the  requested  Federal  funds 
would  be  applied. 

4.  A  draft  agenda  for  the  proposed 
conference. 

5.  Award  number  and  title(s)  of 
funded  program(s)  for  current  recipients 
of  CDC  HTV  hinding. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  (Total  points  available  is  100). 

1.  Proposed  Pmgram  and  Technical 
Approach:  (50  Points) 

A.  The  applicant's  description  of  the 
proposed  conference  as  it  relates  to  HFV 
prevention  and  education,  including  the 
public  health  need  of  the  proposed 
conference  and  the  degree  to  which  the 
conference  can  be  expected  to  influence 
public  health  practices,  and  the  extent 
of  the  applicant's  collaboration  with 
other  agencies  serving  the  intended 
audience,  including  local  health  and 
education  agencies  concerned  with  HTV 
prevention. 

B.  The  applicant's  description  of 
conference  objectives  in  terms  of 
quality,  specificity,  and  the  feasibility  of 
tne  conference  based  on  the  operational 
plan,  and  the  extent  to  which  evaluation 
mechanisms  for  the  conference 
adequately  assess  increased  knowledge, 
attitudes,  and  behaviors  of  the  target 
participants. 

C.  The  relevance  and  effectiveness  of 
the  proposed  agenda  in  addressing  the 
chosen  HIV  prevention/education  topic. 

D.  The  degree  to  which  conference 
activities  proposed  for  CDC  funding 
strictly  adihere  to  the  prevention  of  HIV 
transmission. 
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2.  Applicant  Capability:  (25  Points) 

A.  The  adequacy  and  commitment  of 
institutional  resources  to  administer  the 
program. 

B.  The  adequacy  of  existing  and 
proposed  facilities  and  resources  for 
conducting  conference  activities. 

C.  The  c^gree  to  which  the  applicant 
has  established  and  used  critical 
linkages  with  health  and  education 
agencies  with  the  mandate  for  HIV 
prevention.  Letters  of  support  (limit  of 
5)  from  such  agencies  addiressing  related 
capability  and  experience  should  be 
obtained  to  demonstrate  the  linkages 
specific  to  the  conference.  Letters  that 
do  not  pertain  directly  to  the  proposed 
conference  will  not  be  considered. 

3.  Qualifications  of  Program  Personnel: 
(25  Points) 

A.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
efliective  leadership. 

B.  The  competence  of  associate  staff 
persons,  discussion  leaders,  and 
speakers  to  accomplish  conference 
objectives. 

C.  The  degree  to  which  the 
application  demonstrates  that  all  key 
personnel  have  knowliadge  about  the 
transmission  of  HFV,  as  well  as 
nationwide  information  and  education 
efforts  currently  underway  that  may 
affect,  and  be  affected  by.  the  proposed 
conference. 

4.  Budget  Justification  and  Adequacy  of 
Facilities:  (Not  Scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  consistency  with  the 
intended  use  of  cooperative  agreement 
funds,  and  the  extent  to  which  the 
applicant  documents  financial  support 
from  other  sources. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.118,  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
activities. 

Program  Review  Panel 

Recipients  must  comply  with  the 
docimient  entitled  Content  of  HIV/ 


AIDS-Related  Written  Materials, 
Pictorials,  Audiovisuals. 
Questionnaires,  Survey  Instruments, 
and  Educational  Sessions  in  Centers  for 
Disease  Control  Assistance  Programs 
(June  1992)  (a  copy  is  in  the  application 
kit).  To  meet  the  requirements  for  a 
Program  Review  Panel,  recipients  are 
encouraged  to  use  an  existing  Program 
Review  Panel  such  as  the  one  created  by 
the  State  health  department's  HIV/ AIDS 
prevention  program.  If  the  recipient 
forms  its  own  Program  Review  Panel,  at 
least  one  member  must  also  be  an 
employee  (or  a  designated 
representative)  of  an  appropriate  health 
or  educational  agency,  consistent  with 
the  Content  Guidelines.  The  names  of 
review  panel  members  must  be  listed  on 
the  Assurance  of  Compliance  form  (CDC 
Form  0.1113)  which  is  also  included  in 
the  application  kit. 

Letter  of  Intent  and  Application 
Submission  and  Deadlines 

The  original  and  two  copies  of  the 
LOI  must  be  postmarked  by  December  6, 

1996,  to  be  considered.  Successful 
respondents  will  receive  a  written 
request  to  submit  an  application  for 
funding;  unsuccessful  respondents  will 
be  also  notified  in  writing.  A  request  to 
submit  an  application  does  not 
constitute  a  commitment  to  fund  the 
applicant. 

'The  original  and  two  copies  of  the 
invited  application  must }-«  submitted 
on  PHS  Form  5161-1  (OMB  Number 
0937-0189)  by  February  14, 1997.  The 
earliest  possible  award  date  is  March  24. 

1997,  and  the  earliest  pos'.ible 
conference  date  is  April  30, 1997. 
Invited  applications  must  be 
postmarked  on  or  before  the  deadline 
date  and  sent  to  Van  Malone,  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office  (Ann.  #702).  Centers  for 
Disease  Control  and  Prevention  (CDC), 
MS  E-15,  255  East  Paces  Ferry  Road. 
NE..  Room  300.  Atlanta.  GA  30305. 

1.  Deadline:  Letters  of  Intent  and 
invited  Applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  receipt 
fixjm  a  commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  LOIs  and  Applications  that  do  not 
meet  the  criteria  in  l.(a)  or  l.(b)  above 
are  considered  late  applications  and  late 
LOIs.  Late  applications  and  late  LOIs 


wall  not  be  considered  in  the  current- 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  ObUin  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-  4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number,  and 
will  need  to  refer  to  Annoimcement 
Number  702.  You  will  receive  a  copy  of 
the  program  announcement,  a  list  of  the 
relevant  Healthy  People  2000  HIV 
objectives,  and  the  addresses  and 
telephone  numbers  for  CDC  contact 
personnel.  The  announcement  is  also 
available  through  the  CDC  homepage  on 
the  Internet.  The  address  for  the  CDC 
homepage  is  http://www.cdc.gov.  CDC 
will  not  send  application  kits  by 
facsimile  or  express  mail  unless  the  cost 
for  the  latter  is  paid  by  the  addressee. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Ms. 
Susie  Ingram,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Atlanta,  GA  30305, 
telephone  (404)  842-6777. 
Programmatic  technical  assistance  may 
be  obtained  from  Ms.  Linda  LaChanse, 
Program  Analyst,  Training  and 
Technical  Support  Systems  Branch, 
Division  of  HIV/AIDS  Prevention, 
National  Center  for  HIV/STD/TB 
Prevention,  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Cliflon 
Road.  NE..  Mailstop  E40.  Atlanta,  GA 
30333.  telephone  (404)  639-2918.  Please 
refer  to  Announcement  Number  702 
when  requesting  information  and  when 
submitting  your  application  in  response 
to  the  announcement. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  ihroujgh 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
(202)  512-1800.  Single  copies  of  CDC's 
Strategic  Plan  for  Preventing  Human 
Immunodeficiency  Virus  (HIV)  Infection 
(July  8, 1992)  can  be  obtained  by  calling 
the  CDC  National  AIDS  Clearinghouse  at 
(800)  458-5231. 
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Dated  October  31.  1996. 
loMph  R.  Cutv. 

Acting  Aatociate  Dirvctor  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Piwvntion  (CDC) 

|FK  Doc  96-28484  Filed  1 1  -5-96.  8:45  ami 
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National  Instttuta  for  Occupational 
Safety  and  Haatth  Draft  Document 
"Enginaaring  Control  Quidallnaa  for 
Hot  Mix  Aaphalt  Pavara";  Correction 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NlOSH).  Centers  for  Disease  Control 
and  Prevention  (CDC).  Department  of 
Health  and  Human  Services. 
ACTION:  Notice;  corre<:tions. 


SUMMARY:  This  notice  makes  corrections 
in  the  request  for  comments  on  the  draf^ 
document  "Engineering  Control 
Guidelines  for  Hot  Mix  Asphalt  Pavers" 
published  in  the  Federal  Register  on 
Thursday.  October  3.  1996  (61  FR 
517081. 


FOR  FURTHER  MFORMATION  CONTACT: 
Technical  information  may  be  obtained 
from  Joann  Wess  or  Ralph  Zumwalde. 
NIOSH.  CDC.  4676  Columbia  Parkway. 
M/S  C-32.  Cincinnati.  Ohio  45226, 
telephone  (513)  533-8319. 
SUPPLEMENTARY  MF0RMAT10N:  In  the 
notice  document  beginning  on  page 
51708  in  the  issue  of  Thursday,  October 
3.  1996,  make  the  following  corrections: 

On  p>age  51711,  in  the  first  column, 
the  following  equation- should  be 
inserted  in  the  last  sentence  of 
paragraph  5  after  '•    •    •  the  following 
equation:  ' 


'(«x*) 


10' 


On  page  51711,  in  the  second  column, 
the  paragraph  beginning,  "To  quantify 
capture  efficiency  *    •    •"  line  11 
should  read,  "test  and  should  be  ±3%  or 
better.  The". 

On  page  51711,  in  the  second  column, 
the  paragraph  beginning,  "At  least  five 


consecutive  measurements  *  *  •"the 
following  equation  should  be  inserted 
after  "•   •   •  the  following  equation:" 

n  =  ^  X  100 

On  page  51711,  in  the  second  column, 
the  paragraph  beginning  "If  the  SFh 
volumetric*   *   *"  the  following 
equation  should  be  inserted  after 
"*   •   *  using  the  following:" 


n  = 


^(SF^)  "" 


'(«*) 


100 


-(^») 


10* 


On  page  51712.  first  column,  the 
paragraph  beginning  "At  least  five 
consecutive  measurements  *    *   *", 
disregard  the  equation  shown  after 
'*    *    •  volumetric  flow  rate  from 
Equation  1."  and  insert  the  following 
equation  instead. 


0.903 
28  3 


-(•t*) 


21.85-0.0057 


10'  =   1460  cfm 


On  page  51712,  set;ond  column,  under 
the  heading  "Statistics."  after  the 
sentence  "Calculate  the  estimated 
standard  deviation:"  disregard  the 
equation  shown  and  insert  the  following 
equation  instead 
s={(87  9-87,5)'!*(92.1  -87.5)^* 

(83.3 -87.5)  ■'4(86.7-    87.5)'')/(4- 

=  {(0  16+21.16-.-17  64+0.64)/3}"'=3.fi3 

On  page  51712.  third  column,  after 
the  sentence  "Calculate  a  test  statistic 
(T):".  disregard  the  test  statistic  shown 
and  insert  the  following: 


T  = 


For  this  example: 


m  -  (/  X  5) 


n 


0  5 


T-   875-(235>363)^g3^ 
4°' 

Dated:  October  29,  1996. 
Linda  Roamatock, 

Director.  National  Institute  for  Occupational 
Safety  and  Health.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc  96-28499  Filed  11-5-96;  8:45  am) 
aaxaiQ  com  4i«3-i»-» 


Board  of  Scianttfic  Counaalora, 
National  Cantar  for  Infactioua 
DIaaaaaa:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 


announces  the  following  committee 
meeting. 

Name:  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Diseases 
(NCID). 

Times  and  Dates:  11:00  a.m. -5:30  p.m.. 
December  5.  1996;  8:00  a.m.-2:30  p.m.. 
December  6.  1996. 

Place:  CDC,  Auditorium  B.  1600  Clifton 
Road,  NE,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Scientific 
Counselors,  NQD,  provides  advice  and 
guidance  to  the  Director.  CDC,  and  Director. 
NCID.  in  the  following  areas:  program  goals 
and  objectives;  strategies;  program 
organization  and  resources  for  infectious 
disease  prevention  and  control;  and  program 
priorities. 
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Matters  To  Be  Discussed:  The  agenda  will 
focus  on: 

1.  NOD  Update. 

2.  Minority  and  Women's  Health. 

3.  Global  Emerging  Infectious  Diseases. 

4.  Current  Scientific  Issues. 

5.  Workgroup  Sessions:  Emei;ging 
Infectious  Disease  FY  1997  and  FY  1998 
Planning: 

a.  Surveillance  and  Response  Capacity 

b.  Research 

c.  Prevention  and  Control 

d.  Laboratory  Infrastructure 

6.  Workgroup  Reports. 

7.  Recommendations. 
Other  agenda  items  include 

announcements/introductions;  follow-up  on 
actions  recommended  by  the  Board  (May 
1996):  and  consideration  of  future  directions, 
goals,  and  recommendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Wr\^en  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 
Diane  S.  Holley.  Office  of  the  Director.  NQD. 
CDC.  Mailstop  C-20. 1600  Clifton  Road.  NE, 
Atlanta.  Georgia  30333,  telephone  404/639- 
0078. 

Dated:  October  25. 1996. 
Carolyn  J.  Rusaell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  96-28498  Filed  11-5-96;  8:45  am) 
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Food  and  Drug  Administration 
[Docket  No.  96N-0403] 

Agancy  Information  Collaction 
Actlvitias:  Propoaad  Collaction; 
Comment  Raquast;  Extension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
PaperwoA  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 


concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  recordkeeping  and  labeling 
requirements  for  food  irradiation 
processors. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  6, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
E)ockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
niunber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
A.  Sanders,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1473. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 


collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimnptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Irradiation  in  the  Producti<m, 
Processing,  and  Handling  of  Food  (21 
CFR  Part  179)— (OMB  Control  Niunber 
091 0-01 86)-^xtension 

Under  sections  201(s)  and  409  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act),  food  irradiation  is  subject  to 
regulation  as  a  food  additive  (21  U.S.C. 
321  (s)  and  348).  The  regulations 
providing  for  uses  of  irradiation  in  the 
production,  processing,  and  handling  of 
food  are  found  in  part  179  (21  CFR  part 
179). 

Section  179.25(e)  requires  that  food 
processors  who  treat  food  with  radiation 
make  and  retain,  for  1  year  past  the 
expected  shelf  life  of  the  products  up  to 
a  maximum  of  3  years,  specified  records 
relating  to  the  irradiation  process  (e.g., 
the  food  treated,  lot  identification, 
scheduled  process,  etc.). 

Section  179.26(c)  requires  that  food 
processors  label  retail  packages  of 
irradiated  foods  with  an  FDA  prescribed 
logo  and  statement,  "Treated  with 
radiation"  or  "Treated  by  irradiation." 
To  assure  safe  use  of  radiation  sources. 
§  179.21(b)(1)  requires  that  the  label  of 
sources  bear  appropriate  and  accurate 
information  identifying  the  source  of 
radiation  (§  179.21(b)(l)(i))  and  the 
maximum  energy  of  radiation  emitted 
by  X-ray  tube  sources  (§  179.21(b)(l)(ii)). 
Section  179.21(b)(2)  requires  that  the 
label  or  accompanying  labeling  bear 
adequate  directions  for  installation  and 
use  (§  179.21(b)(2)(i)).  a  statement  that 
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no  food  shall  be  axpoaed  to  radiation 
source  so  as  to  receive  an  absorbed  dose 
of  X- radiation  in  excess  of  10  grays 
(§  17g.21(b)(2)(ii))  or  an  absorbed  dose 
of  certain  radioisotopes'  in  excess  of  2 
milligraya  (§  179.21(b)(2)(iii)). 

The  records  required  by  $  179.25(e) 
are  used  by  FDA  inspectors  to  assess 


compliance  with  the  regulation  that 
establishes  limiu  within  which 
radiation  may  be  safely  uaed  to  treat 
food.  The  agency  cannot  ensure  safe  use 
without  a  method  to  asaoes  compliance 
with  the  doee  limits,  and  there  are  no 
practicable  methods  for  analyzing  moet 
foods  to  determine  whether  Uiey  have 


been  treated  with  ionizing  radiation  and 
are  within  the  limitations  set  forth  in 
part  179.  Records  inspection  is  the  only 
way  to  determine  whether  firms  are 
complying  with  the  regulations  for 
treatment  of  foods  with  ionizing 
radiation. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 


179.2S<e) 


No.  o( 
ReconSceepert 


Annual 

Fre(|uanqr  par 


120 


TodriAnnuri 
Records 


360 


There  ars  no 


Hours  per 
Reoordkeeper 


1 


Total  Hours 


360 


ooeta  or  lapeieliiiu  arvl 


costs 


wNhlhis  ooaecttorv 


The  number  of  firms  who  process 
food  using  irradiation  is  extremely 
limited.  FDA  estimates  that  there  is  s 
single  irradiation  plant  whose  business 
is  devoted  primarily  (i.e.,  approximately 
100  percent)  to  irradiation  of  food  and 
other  agricultural  products.  Two  other 
facilities  also  irradiste  small  quantities 
of  food  (mainly  spices).  FDA  estimates 
that  this  irradiation  accounts  for  no 
more  than  10  percent  of  the  business  for 
each  of  these  firms.  Therefore,  the 
average  estimated  biuxien  is  besed  on: 
(1)  Facility  devoting  100  percent  of  its 
business  (or  300  houre  for 
recordkeeping  annually)  to  food 
irradiation:  (2)  facilities  devoting  10 
percent  of  their  business  or  60  houre  (2 
X  30  hours)  for  recordkeeping  annually, 
to  food  irradiation  or  (300  *  60)/3  =  120 
X  3  firms  x  1  hour  =  360  houra  annually. 

No  burden  has  been  estimated  for  the 
labeling  requirements  in  §  179. 2 1(b)(1) 
and  (b)(2)(i)  because  it  is  a  usual  and 
customary  business  practice  for 
manufecturere  of  food  processing 
equipment  to  label  (identify)  their 
products  for  use  by  their  customers. 
Under  5  CFR  1320.3(b)(2)).  the  time, 
effort,  and  financial  resources  necessary 
to  comply  with  a  collection  of 
information  are  excluded  from  the 
burden  estimate  if  the  reporting, 
recordkeeping,  or  disclosure  activities 
needed  to  comply  ara  usual  and 
customary  because  they  would  occur  in 
the  normal  course  of  activities.  In 
addition,  no  burden  has  been  estimated 
for  §§  I79.21(b)(2)(ii)  and  (b)(2)(iii)  and 
179.26(c)  because  FDA  provides  the 
exact  wording  and  logo  that  is  to  be 
used  on  the  label.  Under  5  CFR 
1320.3(c)(2).  the  public  disclosure  of 
information  originally  supplied  by  the 
Federal  government  to  the  recipient  for 


the  purpose  of  disclosure  to  the  public 
is  not  a  collection  of  information. 

Dated:  October  30. 1996. 
WUhaas  B.  Sdnkz. 

Deputy  CommiuioneT  for  Policy. 

IFR  Doc.  96-28581  Piled  11-S-96:  8:45  am) 


[Docket  No.  9«CM»M] 

Exports:  Cenmcalee  and  Other 
Aseuranoe  thai  Producta  Meet  FDA 
Requkementa;  AwailabMty 

AQENCV:  Food  and  Drug  Administration. 
HHS. 

ACnOM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  revised  Compliance 
Policy  Guide  (CPG)  7150.01  enUtled 
"Certification  for  Exports."  Firms 
exporting  products  from  the  United 
States  ara  often  asked  by  foreign 
customera  or  foreign  governments  to 
supply  a  certification  relating  to 
products  subject  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  and 
other  acts  FDA  administers.  FDA  has 
historically  issued  a  number  of  different 
types  of  certificates,  e.g.,  Certificates  of 
Free  Sale.  Certificates  for  Export. 
Certificates  to  Foreign  Governments, 
and  the  European  Union  (EU)  Health 
Certificate  for  Fishery  Products. 
Therefore.  FDA  has  revised  CPG 
7150.01  to  provide  guidance  on  the 
preparation  of  certificates,  including 
model  forms,  and  to  clarify  that  it  is  the 
responsibility  of  the  certificate  requester 
to  provide  certain  information  that  will 
be  used  by  FDA  to  determine  whether 
a  certificate  may  be  issued.  The  revised 
guidance  is  intended  to  improve  agency 


uniformity  and  consistency  in  providing 
export  certifications  for  FDA-regulated 
products. 

DATES:  Effective  November  6. 1996. 
Written  comments  by  February  4.  1997. 
ADOncsscS:  Send  written  requests  for 
single  copies  of  CPG  7150.01 
"Certification  for  Exports"  (CPG 
7150.01)  to  the  Director,  Division  of 
Compliance  Policy  (HFC-230),  Office  of 
Enforcement.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockvilie.  MD  20857.  Send  a  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  revised 
CPG  7150.01  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm  1-23,  Rockvilie.  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  revised  CPG 
7150.01  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

rem  FURTHER  atfORMATION  CONTACT: 
Steven  M.  Solomon,  Office  of 
Regulatory  Affairs  (HFC-230),  Food  and 
Drug  Administration,  5600  Fishere 
Lane.  Rockvilie.  MD  20857,  301-827- 
0423. 

8UPPt.EMENTARY  INFORMATION:  Under  the 
FDA  Export  Reform  and  Enhancement 
Act  of  1996.  FDA  is  required  to  issue 
certificates  for  the  export  of  drugs  and 
biologies,  animal  drugs,  and  devices 
that  meet  the  applicable  requirements  of 
the  act  within  20  days  of  receipt  of  a 
request  for  such  a  certificate.  A  fee  of  up 
to  $175  may  be  charged  for  each 
certificate  issued.  While  FDA  is  not 


■  Tha  iaotopM  idenlirisd  by  tb«  raguklion  u* 
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required  to  issue  certificates  for  foods, 
feed  additives,  nonmedicated  feeds,  pet 
foods,  and  cosmetics,  the  agency 
intends  to  continue  to  provide  this 
service.  In  addition  to  issuing  export 
certificates  for  products  that  are 
approved,  licensed,  or  otherwise  in 
compliance  with  the  applicable 
requirements  of  the  act,  FDA  will  issue 
export  certificates  for  products  that  meet 
the  requirements  for  export  of  section 
801(e)  or  802.of  the  act  (21  U.S.C.  381(e) 
or  382)  but  may  not  otherwise  be 
marketed,  sold,  offiered  for  sale,  or 
distributed  in  interstate  commerce. 

Revised  CPG  7150.01  "Certification 
for  Exports"  describes  current  agency 
views  on  issuing  certificates  requested 
by  firms  to  facilitate  the  export  of  FDA- 
regulated  products  to  other  countries. 
While  the  agency  recognizes  the  current 
importance  of  fulfilling  requests  for 
export  certificates,  FDA's  long-term  goal 
is  to  reduce  or  eliminate  export 
certificates  by  finding  other  means  to 
satisfy  other  countries'  needs  for 
reassurance  about  imported  products. 
The  new  CPG  replaces  CPG  7150.01. 
entitled  "Certificates  for  Export"  that 
was  issued  in  1994. 
Although  this  CPG  does  not  create  or 
confer  any  rights  or  benefits  for  or  on 
any  person  and  does  not  operated  to 
bind  FDA  or  industry,  it  does  represent 
the  agency's  current  thinking  on  issuing 
export  certificates. 

Dated:  October  31. 1996. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[PR  Doc.  96-28528  Filed  11-5-96;  8:45  am) 
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[Docket  No.  96N-0383] 

Export  Certificatea;  FDA  Export 
Raform  and  Enhancement  Act  of  1996; 
Certiflcation  Fees  for  Druga,  Animal 
Drugs,  and  Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
fees  for  issuing  export  certificates.  The 
FDA  Export  Reform  and  Enhancement 
Act  of  1996  provides  that  any  person 
who  exports  a  drug,  animal  drug,  or 
device  may  request  FDA  to  certify  in 
writing  that  the  exported  drug,  animal 
drug,  or  device  meets  certain  specified 
requirements.  It  further  provides  that 
FDA  shall  issue  such  a  certification 
vidthin  20  days  of  the  receipt  of  a 
request  for  such  certification,  and  that 
FDA  may  charge  up  to  $175  for  each 
certification  that  is  issued  within  the  20 


days.  This  notice  desoibes  the  fee 
schedule  for  export  certifications,  the 
costs  that  form  the  basis  for  those  fees, 
and  the  billing  and  collection  processes. 
The  agency  requests  comments  on  the 
fee  schedule  and  its  effects  on  small 
business. 

DATES:  The  fees  described  herein  for 
export  certificates  for  drugs,  animals 
drugs,  and  devices  became  effective 
October  1, 1996.  Written  comments 
should  be  submitted  by  February  4, 
1997. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawm  Dr..  rm.  1-23, 
Rockvilie,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lance  S.  Siegall.  Office  of  Financial 
Management,  Accounting  Reports  and 
Analysis  Branch  (HFA-120).  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockvilie,  MD  20857,  301-443- 
1768. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  FDA  Export  Reform  and 
Enhancement  Act  of  1996  became  law 
on  April  26. 1996  (Pub.  L.  104-134. 
amended  by  Pub.  L.  104-180,  August  6, 
1996).  The  principal  purpose  of  the  new 
law  is  to  expedite  the  export  of  FDA- 
regulated  products  (both  approved  and 
unapproved)  through  amendments  to 
sections  801(e)  and  802  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  381(e)  and  382).  The  new  law 
adds  a  new  subsection  801(e)(4)  to  the 
act  that  provides  that  any  person  who 
exports  a  drug,  animal  drug,  or  device 
may  request  FDA  to  certify  in  writing 
that  the  exported  drug,  animal  drug,  or 
device  meets  the  requirements  of 
sections  801(e)(l]  or  802  of  the  act,  or 
other  applicable  requirements  of  the  act. 
Upon  a  showing  that  the  product  meets 
the  applicable  requirements,  the  new 
law  fiirther  provides  that  FDA  shall 
issue  such  a  certification  within  20  days 
of  the  receipt  of  a  request  for  such 
certification,  and  that  FDA  may  charge 
up  to  $175  for  each  such  certification 
that  is  issued  within  the  20  day  period. 

Export  certificates  are  issued  for: 
Drugs,  biologies,  animal  drugs,  and 
medical  devices  by  FDA's:  Center  for 
Drug  Evaluation  and  Research  (CDER), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Center  for  Veterinary 
Medicine  (CVM),  and  the  Center  for 
Devices  and  Radiological  Health 
(CDRH).  respectively.  Although  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN)  issues  export 
certificates  for  food  products  and 
cosmetics,  and  CVM  issues  export 


certificates  for  feed  additives, 
noiunedicated  feeds,  and  pet  foods,  the 
export  certificates  for  these  products  are 
not  covered  by  the  new  law. 

n.  Agency  Costs  and  Fees  to  be 
AssMsed  for  Export  Certificates 

FDA  has  determined  the  costs  to  the 
agency  for  preparing  export  certificates 
based  upon  the  following: 

(1)  Direct  personnel  for  the  research, 
review,  tracking,  writing,  and  assembly; 

(2)  Purchase  of  equipment  and 
supplies  used  for  tracking,  processing, 
printing,  and  packaging.  Recovery  of  the 
cost  of  the  equipment  is  calculated  over 
its  useful  life; 

(3)  Billing  and  collection  of  fees;  and 

(4)  Overhead  and  administrative 
support. 

Tnese  costs  vary  with  the  Center 
issuing  the  certificates,  largely  because 
of  differences  in  the  types  of  products, 
and  the  procedures  used  in  evaluating 
the  compliance  status  of  the 
manufacturing  site(s).  As  mentioned 
above,  the  agency  may  charge  up  to 
$175  for  each  certificate.  Certificates  for 
some  classes  of  products  cost  the  agency 
more  than  $175  to  prepare.  Subsequent 
certificates  issued  for  the  same  products 
in  response  to  the  same  request 
generally  cost  the  agency  less  than  $175. 
The  fee  for  the  second  certificate  for  the 
same  product(s)  issued  in  response  to 
the  same  request  reflects  the  agency  cost 
for  preparing  the  second  certificate  plus 
the  difference  (if  any)  between  the 
agency  cost  for  preparing  the  first 
certificate  and  the  $175  maximum  fee. 
The  fee  for  all  subsequent  certificates  for 
the  same  product(s)  issued  in  response 
to  the  same  request  reflects  agency  costs 
for  preparing  those  certificates  only.  The 
agency  has  developed  the  following  fee 
structure,  which  reflects  agency  costs 
for  the  following  Centers: 

(1)  CBER:  $175  for  the  first  certificate; 
$175  for  the  second  certificate  for  the 
same  product(s)  issued  in  response  to 
the  same  request;  $85  for  each 
subsequent  certificate  for  the  same 
product(s)  issued  in  response  to  the 
same  request. 

(2)  CVM:  $175  for  the  first  certificate; 
$155  for  the  second  certificate  for  the 
same  product(s)  issued  in  response  to 
the  same  request;  $70  for  each 
subsequent  certificate  for  the  same 
product(s)  issued  in  response  to  the 
same  request. 

(3)  CDER:  $175  for  the  first  certificate; 
$90  for  the  second  certificate  with 
attachments  for  the  same  product(s) 
issued  in  response  to  the  same  request; 
$40  for  any  subsequent  certificates  with 
attachments  for  the  same  product(s) 
issued  in  response  to  the  same  request; 
$15  for  second  and  subsequent 
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certificates  without  attachments  issued 
for  the  same  product(s)  in  response  to 
the  same  request. 

(4)  CDRH:  $1(X)  for  the  first  certificate; 
$10  for  any  subsequent  certificates 
issued  for  the  same  product(s)  in 
response  to  the  same  request. 

with  this  fee  structure,  the  agency 
estimates  that  it  will  recover  mostof  its 
costs  for  preparing  export  certificates. 
However,  despite  Congress'  stated 
intention  to  make  this  program  pay  for 
itself,  the  $175  maximum  fee  will  likely 
have  the  effect  of  causing  a  taxpayer 
subsidy  for  a  portion  of  the  program. 
FT)A  may  consider  changing  the  fees  for 
export  certificates  in  the  future  (within 
the  parameters  permitted  by  statute)  if 
agency  costs  increase  or  decrease.  For 
example.  FDA  does  not  know  whether 
the  agency  costs  of  issuing  export 
certificates  for  unapproved  products 
(which  the  agency  will  now  do  as  a 
result  of  the  Export  Reform  and 
Enhancement  Act  of  1996)  will  differ 
significantly  from  those  for  approved 
products. 

III.  Request  for  Comments 

Although  the  FDA  Export  Reform  and 
Enhancement  Act  of  1996  does  not 
require  FDA  to  solicit. comments  on 
assessment  and  collection  of  fiaes  for 
export  certificates,  FDA  is  inviting 
comments  in  order  to  have  the  benefit 
of  additional  views  and  information. 
FDA  is  particularly  interested  in 
receiving  information  about  the  effect  of 
these  fees  on  small  businesses.  The 
agency  also  would  be  interested  in 
receiving  comments  on  whether  the  fee 
structure  should  reflect  cost  averaging 
across  all  Centers  that  prepare  export 
certificates  under  the  act.  so  that  the 
agency  could  fully  recover  preparation 
costs  and  avoid  the  use  of  taxpayer 
funds. 

Interested  persons  may  on  or  before 
February  4.  1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Received  comments  and  a 
full  explanation  of  the  costs  included 
and  the  methodology  employed  in 
determining  these  fees  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  October  31,  1996. 
Williaa  B.  ScfanJtx. 

Deputy  Commissioner  for  Potkry 
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IMrwt  Acc»—  Diagnostics;  Piwnartot 
Approval  of  ConfMwS  HIV  Twting 
Sarvioa  IMng  Driad  Mood  Spots 

AQCNCV:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Direct 
Access  Diagnostics.  Bridgewater.  N),  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  Confide®  HIV  Testing  Service 
Using  Dried  Blood  Spots  (Confide^)  HIV 
Testing  Service).  After  reviewing  the 
recommendation  of  the  Blood  Products 
Advisory  Committee.  FDA's  Center  for 
Biologies  Evaluation  and  Research 
(CHER)  notified  the  applicant,  by  letter 
of  May  14, 1996.  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  December  6. 1996. 

AOORESSCS:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHiR  SlfORMATION  CONTACT: 
Sukxa  Hwangbo.  Center  for  Biologies 
Evaluation  and  Research  (HFM-3B0). 
1401  Rockville  Pike,  Rockville,  MD 
20852-1448. 301-827-3524. 
aUPPLEMCNTARY  MFORMATKM:  On 
December  30.  1987.  Direct  Access 
Diagnostics.  Bridgewater.  N]  08807. 
submitted  to  CBQl  an  application  for 
premarket  approval  of  the  Confide®  HIV 
Testing  Service  Using  Dried  Blood 
Spots.  The  service  is  intended  for  self- 
use  by  individuals  who  wish  to  obtain 
anonymous  human  immunodeficiency 
virus  Type  1  (HIV-1)  testing  and 
counseling.  The  HIV-l  assay  kits 
approved  for  use  in  the  Confide®  HIV 
Testing  Service  are:  Vironostika  HIV-1 
MicroeUsa  System  manufactured  by 
Organon  Teknika  Corp.,  Genetic 
Systems  LAV  ELA  manufactured  by 
Genetic  Systems  Corp.,  Fluorognost 
HIV-1  IFA  manufactured  by  Waldheim 
Pharmazuetika.  and  HIV-1  Western  Blot 
Kit  manufactured  by  Cambridge  Biotech 
Corp.  The  Confide®  HIV  Testing  Service 
is  a  single  use  test  kit  consisting  of 
aseptic  wipes,  two  finger-stick  lancets,  a 
test  card  precoded  with  a  personal 
identification  number  (PIN),  an 
identification  (ID)  card  which  also 
contains  the  PIN,  a  postage-paid,  pre- 
addressed  mailer  and  Instructions  for 


use.  Accompan3ring  the  instructions  is  a 
brochure  explaining  important  facts 
about  HIV-1  infection  and  transmission, 
HTV-l  testing  and  acquired  immune 
deficiency  syndrome  (AIDS).  An 
individual  will  use  the  test  kit  to  obtain 
a  sample  of  their  own  blood.  The  blood 
sample  is  placed  on  the  designated  area 
of  the  test  card,  identified  only  by  a 
unique  PIN,  and  mailed  to  Direct  Access 
Diagnostics  using  the  provided  mailer. 
Uf>on  receipt,  the  test  is  analyzed  by 
Direct  Access  Diagnostics  using 
enzyme-linked  immunosorbent  assays 
(ELISA)  licensed  for  the  detection  of 
HIV-1  antibodies.  Results  are  released 
to  the  individual  in  possession  of  the  ID 
card  and  PIN.  The  device  is  intended  for 
use  with  individuals  18  yean  of  age  or 
older. 

Chi  June  22. 1994.  CBER  consulted  the 
Blood  Products  Advisory  Committee 
(BPAC),  an  FDA  advisory  committee,  for 
their  comments  and  recommendations 
regarding  issues  FDA  should  address 
when  reviewing  home  collection  testing 
kits  for  the  detection  of  HIV  and  other 
serious  or  life-threatening  medical 
conditions.  BPAC  commented  that  the 
benefits  of  an  alternative  means  of 
accessing  previously  unreachable 
populations  of  HTV  positive  individuals 
or  persons  inflected  with  other  serious 
diseases,  far  outweighed  any  risk  to  the 
individual's  health  posed  by  the  test  kit 
protocol  or  to  the  public's  health  by 
nome  testing.  BPAC  recommended  that 
pilot  studies  be  conducted  to  assess 
demographically.  qualitatively,  and 
quantitatively  the  test's  effectiveness  in 
targeted  populations.  BPAC  also 
recommended  that  pilot  studies  be 
performed  to  determine  the  test's 
effectiveness  in  ensuring  client 
anonymity  and  providing  adeit)uate 
counseling.  CBER  considered  the  BPAC 
recommendations  during  its  review  of 
the  premarket  approval  application  for 
the  Confide®  HIV  Testing  Service.  Chi 
May  14, 1996,  CBER  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director,  Center  for  Biologies 
Evaluation  and  Review. 

The  May  14, 1996,  application 
approval  letter  restated  post-approval 
conditions  agreed  to  by  Direct  Access 
Diagnostics  in  a  May  8, 1996,  letter  to 
FDA.  These  conditions  incorporate  the 
June  22, 1994,  BPAC  recommendations. 
Under  the  terms  of  the  post -approval 
conditions  Direct  Access  Diagnostics 
will:  (1)  Be  fully  responsible  for  product 
qualifications  and  acceptance  testing  of 
all  tests  utilized  in  the  Qmfide®  HIV 
Testing  Service  and  report  test  results  to 
the  agency  every  6  months:  (2)  collect 
demographic  and  risk  behavior 
surveillance  data,  at  both  the  State  and 
national  level,  for  a  period  of  3  yean 
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post-approval,  frtnn  all  clients  with 
positive  or  inconclusive  results  and 
Dom  a  random  sampling  of  clients  who 
test  negative,  and  to  expedite  post- 
approval  the  collection  of  demographic 
information  bom  all  clients  who  test 
negative;  (3)  compare,  for  3  years  post- 
approval,  demographic  data  of  Confide® 
HIV  Testing  Service  clients  with  data 
obtained  fr^m  persons  using  other 
testing  services;  and  (4)  conduct  a  first 
year  post-approval  study  to  determine 
the  proportion  of  test  cards  submitted 
with  adequate  samples. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CBER  based 
its  approval  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  from  that  office  upon 
written  request.  Requests  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
peraon  to  petition,  under  section  515(g} 
of  the  act,  for  administrative  review  of 
CHER'S  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CBER's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitionera  may,  at  any  time  on  or 
before  December  6, 1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docuunent.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  51S(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.53). 

Dated:  October  18. 1996. 
Kathryn  C  Zooo, 

Director,  Center  for  Biologies  EvaJuation  and 
Research. 

[FR  Doc.  96-28S80  Filed  11-5-96;  8:45  am] 
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[Docket  No.  96N-030S] 

Epitope,  Inc.;  Premarkst  Approvsl  of 
OraSurs®  HIV-1  Western  Blot  Kit 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Nodes. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng  its 
approval  of  the  application  submitted 
by  Epitope,  Inc.,  Beaverton,  OR,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  OraSure®  HIV-1  Western  Blot 
Kit.  FDA's  Center  for  Biologies 
Evaluation  and  Research  (CSER) 
notified  the  applicant,  by  letter  of  June 
3, 1996,  of  the  approval  of  the 
application. 

DATES:  Petition  for  administrative 
review  by  December  6, 1996. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  C^g  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  MFORMATKSN  CONTACT: 
Sukza  Hwangbo,  Center  for  Biologies 
Evaluation  and  Research  (HFM-380), 
1401  Rockville  Pike,  Rockville,  MD 
20852-1448,  301-627-3524. 
8UPPI.EMENTARY  INFORMATION:  On  June  8, 
1995,  Epitope,  Inc.,  Beaverton,  OR 
97008,  submitted  to  CBER  an 
application  for  premarket  approval  of 
the  OraSure®  HIV-1  Western  Blot  Kit 
(OraSure®).  The  device  is  intended  for 
use  as  an  in  vitro  quaUtative  assay  for 
the  detection  of  antibodies  to  the  human 
immunodeficiency  virus  Type  1  (HIV-1) 
in  human  oral  fluid  specimens  obtained 
with  the  OraSure®  HIV-1  Oral 
Specimen  Collection  Device.  The 
premarket  approval  for  the  OraSure® 
HIV-1  Oral  Specimen  Collection  Device 
was  announced  in  the  Federal  Register 
of  May  24, 1996  (61  FR  26187).  The 


OraSure®  HIV-1  Western  Blot  Kit  is 
indicated  for  use  as  an  additional,  more 
specific  test  for  HIV-1  antibodies  in 
OraSure®  HIV-1  Oral  Specimen 
Collection  Device  specimens  collected 
from  individuals,  found  to  be  repeatedly 
reactive  by  the  Oral  Fluid  Vironostika® 
HIV-1  Microelisa  System  screening  test 
manufactured  by  Organon  Teknika 
Corp.  On  June  3, 1996,  CBER  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director,  Office  of 
Blood  Research  and  Review,  CBER. 

The  June  3, 1996,  approval  letter 
included  two  specific  conditions  of 
approval  for  the  OraSure®  HIV-1 
Western  Blot  Kit.  One  condition  states 
that  an  expiration  dating  period  of  18 
months  at  2-8  "C  was  granted  for 
OraSure®  HIV-1  Western  Blot  Kit.  The 
protocol  used  to  establish  the  expiration 
dating  is  an  approved  protocol  for  the 
purpose  of  extending  me  expiration 
dating  as  provided  by  21  CFR 
814.39(a)(8).  The  other  condition 
specifies  that  OraSure®  HIV-1  Western 
Blot  Kit  is  intended  for  professional  use 
only  and  that  commercial  distribution  of 
the  device  is  limited  to  sale  for  use 
within  a  clinical  laboratory  setting. 

FDA  has  determined  that,  to  ensure 
safe  and  effective  use,  the  device  is 
restricted  within  the  meaning  of  section 
520(e)  of  the  act  (21  U.S.C.  360j(e)) 
under  the  authority  of  section 
515(d)(l)(B)(ii)  of  the  act  (21  U.S.C. 
360e(d)(l)(B)(ii))  inso&r  as  the  device  is 
intended  for  professional  use  only  and 
commercial  distribution  is  limited  to 
sale  for  use  within  a  clinical  laboratory 
setting.  The  sale,  distribution,  and  use 
of  the  device  must  not  violate  section 
502(q)  and  (r)  of  the  act  (21  U.S.C. 
352(q)  and  (r)). 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CBER  based 
its  approval  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  from  that  office  upon 
written  request.  Requests  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3]  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  S15(g)  of  the  act,  for 
administrative  review  of  CBER's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
die  application  and  CBER's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
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S  10  33(b)  (21  CFR  10  33(b))  A 
petitioner  shall  identif\'  the  form  of 
rvvitsw  requested  (hearing  or 
independent  advisory  «.omniittee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  'hat  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review  After  reviewing  the  petition, 
P'DA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
not K.e  of  its  decision  in  the  Federal 
Register  If  H)A  grants  the  tietition.  the 
notice  will  stale  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
ht'fore  De<:ember6.  19<)f>.  file  with  the 
Do<;kets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  dot.ket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  offu  e  above  between  9  am 
and  4  p  m  .  Monday  through  Friday 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  C:osinetic  Act 
(se<:s    ^^(d).  520(h)  (21  II  S.C   360e(d). 
3f>0j(h)))  and  under  nuthority  delegated 
to  the  Ciommissioner  of  Food  and  Drugs 
(21  f;FR  5  10)  and  retJelegatwl  to  the 
Dire<:tor,  Center  for  Biologies  Kvaluation 
and  Researt  h  (21  CFR  ^  53). 

l)ut(ut   (Vtober  25.  1996 

Kalhryn  C  Zooo, 

[)imtor.  Outer  for  Hiolu)(iis  Evaluation  and 
Hfst^inh 

IKK  [>k:   9h-2«5.JI  Filed  11 -5-96.  8  45  <im| 
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OEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkHife  Service 

Notice  of  Availability,  Joint 
Environmental  AssMsment  and 
Restoration  Plan 

AOEMCV:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability. 

SUHaURY:  The  U.S.  Fi.sh  and  Wildlife 
Service  (Service),  on  behalf  of  the 
Department  of  the  Interior  and  States  of 
Indiana  and  Ohio,  announces  the 
release  for  public  review  of  the  draft 
Joint  Environmental  Assessment  and 
Restoration  Plan  (Plan)  for  the  Fish 
Creek  #2  Diesel  Fuel  Spill.  The  Plan 
covers  the  co-trustees'  proposal  to 
restore  natural  resources  injured  as  a 
result  of  the  1993  Fish  Creek  spill.  A 


public  information  meeting  addre$.sing 

the  plan  will  be  held  on  November  14. 

1996.  in  Edgerton.  Ohio. 

DATES:  Written  comments  must  be 

submitted  on  or  before  December  16, 

1996 

ADDRESSES:  Requests  for  copies  of  the 
Plan  may  be  made  to:  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services. 
620  South  Walker  Street.  Bloominglon. 
Indiana  47403-2121 

Written  comments  or  materials 
regarding  the  Plan  should  be  sent  to  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Hudak.  Field  Supervisor.  U.S. 
Fish  and  Wildlife  Service.  620  South 
Walker  Street.  Bloomington.  Indiana 
47403-2121  (Attention;  Environmental 
Contaminants  Program). 

Interested  parties  may  also  call  (812) 
334—4261  for  further  information. 
SUPPtEMEMTARY  INFORMATION:  On 
September  15.  1993.  a  pipeline  ruptured 
and  discharged  approximately  30.000 
gallons  of  diesel  fuel  that  flowed  into 
Fish  Creek,  in  DeKalb  County.  Indiana, 
and  spread  into  Williams  County,  Ohio. 
Fish  Creek,  which  is  located  in 
northeastern  Indiana,  northwestern 
Ohio,  and  portions  of  southwest 
Michigan,  supports  a  diverse  mussel 
fauna  At  least  30  species  of  mussels  are 
known  to  exist  in  the  watershed.  Fish 
Creek  is  the  only  place  in  the  world  that 
the  white  cafs  paw  pearly  mussel 
(Epioblasma  obliquata  perobliqua).  a 
Federally-listed  endangered  mussel,  is 
known  to  exist.  Fish  Creek  also  is 
known  to  harbor  two  other  Federally- 
listed  endangered  mussel  species,  the 
northern  riffleshell  (Epioblasma 
rangiana)  and  the  clubshell  (Pleurobema 
dava).  Several  state-listed  endangered 
mussels  also  occur  in  the  affected 
reaches  of  Fish  Creek.  Following  the 
spill,  mortality  of  mammals,  migratory 
birds,  fish,  reptiles,  amphibians,  and 
mussels  was  observed  in  the  spill  plume 
arc  of  Fish  Creek. 

In  1996,  the  United  States  of  America, 
the  State  of  Indiana,  and  the  State  of 
Ohio  settled  claims  for  natural  resource 
damages  associated  with  the  1993  Fish 
Creek  oil  spill  under  authority  of  the  Oil 
Pollution  Act.  The  settlement  proceeds 
shall  be  used  to  compensate  for  injury, 
destrucnion,  or  loss  of  natural  resources 
under  trusteeship  of  the  Department  of 
the  Interior.  State  of  Indiana,  and  State 
of  Ohio.  The  Plan  is  being  released  in 
accordance  with  the  Natural  Resource 
Damage  Assessment  Regulations  found 
at  15  CFR.  part  990.  It  is  intended  to 
describe  the  co-trustees'  proposals  to 
restore  natural  resources  lost  as  a  result 
of  this  spill. 


Restoration  efforts  will  include  the 
combination  of  protection  and 
enhancement  activities  that  have  the 
greatest  potential  to  restore  the  natural 
resources  of  Fish  Creek  to  pre-spill 
conditions,  with  particular  emphasis  on 
the  endangered  mussels.  The  Plan 
focuses:  (1)  on  increased  endangered 
mussel  recovery  efforts;  (2)  water 
quality  improvement;  (3)  riparian 
corridor  protection;  (4)  community 
outreach  and  education:  and.  (5) 
monitoring  to  determine  if  the  selected 
restoration  actions  are  successful. 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Plan.  Copies  of  the  Plan  are  available  for 
review  at  the  U.S.  Fish  and  Wildlife 
Service's  Ecological  Services  Field 
Office  in  Bloomington,  Indiana  (620 
South  Walker  Street.  Bloomington, 
Indiana);  the  Indiana  Department  of 
Natural  Resources  (402  West 
Washington,  Room  273.  Indianapolis, 
Indiana  46204-2748):  the  Indiana 
Department  of  Environmental 
Management  (2525  North  Shadeland 
Avenue.  Room  202.  Indianapwlis, 
Indiana  46206-6015);  the  Ohio 
Environmental  Protection  Agency  (P.O. 
Box  1049.  1800  Watermark  Drive. 
Columbus,  Ohio  43216-1049  or  the 
Northwest  District  Office.  347  North 
Dunbridge  Road.  Bowling  Green.  Ohio 
43402);  and  the  Ohio  Department  of 
Natural  Resources  (1930  Belcher  Drive, 
Columbus.  Ohio  43224-1387). 
Additionally,  the  Plan  will  be  available 
for  review  at  the  following  community 
libraries:  Angola.  Indiana;  Auburn. 
Indiana;  Bryan.  Ohio;  Butler.  Indiana; 
Edgerton.  Ohio;  Edon.  Ohio;  and 
Fremont.  Indiana. 

An  informational  meeting,  open  to  the 
public,  will  be  held  to  explain  the  Plan, 
provide  information,  receive  written 
comments,  and  to  answer  any  questions. 
The  meeting  will  be  held  at  the  Miller 
Park  Shelter  House,  Miller  Park  Drive, 
Edgerton.  Ohio  on  November  14.  1996, 
from  7  p.m.  to  9  p.m.  Written  comments 
will  be  considered  and  addressed  in  the 
final  Plan  at  the  conclusion  of  the 
restoration  planning  process. 
WUliuB  F.  fUrtwig, 

Regional  Director.  Regiort  3.  U.S.  Fish  and 
Wildlife  Service. 

(PR  Doc.  96-28562  Filed  11-5-96;  8:45  anij 
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Aquatic  Nuisanca  Spadas  Task  Forca 
Miaatlng 

aoency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  meeting. 
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SUMMARY:  This  notice  announces  the 
Fall  1996  Meeting  of  the  Aquatic 
Nuisance  Species  Task  Force  and  a 
related  Fonun  on  Coastal  and  Marine 
Aquatic  Nuisance  Species.  A  number  of 
topics  will  be  addressed  during  the  Task 
-  Force  Meeting,  including:  recent 
legislation:  Task  Force  membership  and 
committees:  ballast  water  and  shipping 
issues:  control  of  brown  tree  snakes, 
rufFe,  zebra  mussels,  purple  loosestrife 
and  other  nonindigenous  species;  State 
aquatic  nuisance  species  management 
plans;  funding  availability:  regional 
panels;  and  other  issues.  During  the 
Forum,  leading  scientists  will  discuss 
invasions  of  marine  and  coastal  waters 
by  nonindigenous  species  and  their 
impacts  on  those  ecosystems  and 
human  activities.  The  Meeting  and 
Forum  are  open  to  the  public.  Interested 
persons  may  make  oral  statements  at  the 
Task  Force  Meeting  or  submit  written 
statements  for  consideration. 

DATES:  The  Forum  on  Coastal  and 
Marine  ANS  will  be  held  from  8  a.m.  to 
Noon  on  Wednesday,  November  13, 
1996.  The  ANS  Task  Force  Meeting  will 
be  held  from  8  a.m.  to  5  p.m.  on 
Thursday,  November  14, 1996. 

ADDRESSES:  Both  the  Forum  and  the 
Meeting  will  be  held  at  the  Visitor 
Center,  San  Francisco  Bay  National 
Wildlife  Refuge,  Thornton  Road, 
Newark,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Peoples,  ANS  Task  Force 
Coordinator,  telephone:  703-358-2025. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  aimounces  the  Fall  1996 
meeting  of  the  Aquatic  Nuisance 
Species  Task  Force  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (16 
U.S.C.  4701-4741)  and  a  related  Forum 
on  Coastal  and  Marine  Aquatic 
Nuisance  Species.  Minutes  of  the 
meeting  will  be  maintained  by  the 
Coordinator.  ANS  Task  Force,  U.S.  Fish 
and  Wildlifia  Service.  4401  North  Fairfax 
Drive,  Suite  840,  Arlington,  Virginia 
22203-1622  and  will  be  available  for 
inspection  during  regular  business 
hours  within  3D  days  following  the 
meeting. 

Dated:  October  3 1 , 1 996. 
Gary  Edwards, 

Assistant  Director — Fisheries  Co-Chair, 
Aquatic  Nuisance  Species  Task  Force. 
|FR  Doc.  96-28506  Filed  11-5-96;  8:45  am] 
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Bureau  of  Land  Managamant 

Parmanant  Closure  of  the  Green  Rivar 
Batwaan  lr>dlan  Crossing  Raft  Ramp 
and  the  Utah-Colorado  State  Line  In 
Daggett  County,  Utah,  to  Any  Form  of 
Motorized  Watercraft 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

This  action  is  taken  in  accordance 
writh  43  CFR  Subpart  8364  and  Subpart 
8365.1-6. 

SUMMARY:  Certain  public  lands  in  the 
Vernal  District  of  BLM  in  Daggett 
County.  Utah,  will  be  permanently 
closed  to  the  use  of  any  form  of 
motorized  watercraft,  beginning  at  0001 
hours  November  15, 1996.  Lands  closed 
to  the  use  of  motorized  watercraft  are  in 
the  Green  River  Corridor  from  Indian 
Crossing  Raft  Ramp  to  the  Utah- 
Colorado  state  line.  This  closure  is 
pursuant  to  the  Green  River 
Management  Plan  Decision  Record,  page 
8  paragraph  3.  It  is  also  consistent  with 
the  U.S.  Bureau  of  Land  Management 
and  U.S.  Forest  Service  management  of 
the  Green  River  Corridor  from  the 
Flaming  Gorge  Dam  to  Indian  Crossing 
Raft  Ramp.  Motorized  watercraft  use  is 
allowed  by  officials  of  the  State  of  Utah, 
Daggett  Coimty,  or  federal  agencies  in 
the  performance  of  their  official  duties 
or  during  emergencies,  national  disaster 
or  national  defense.  Other  use  of 
motorized  watercraft  may  be  permitted 
by  the  authorized  officer.  Violation  of 
this  closure  is  punishable  by  a  fine  of  up 
to  $1000  and/or  12  months  in  jail. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  District  Manager,  or  the  Manager  for 
Renewable  Resources,  Vernal  District. 
170  South  500  East  Vernal,  UT  84078. 
Business  hours  are  from  7:45  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
exc^t  legal  holidays.  Telephone  (801) 
781-4400,  FAX  (801)  781-4410. 

Dated:  October  25, 1996. 
David  E.  Howell, 
District  Manager. 

[FR  Doc.  96-28464  Filed  11-5-96;  8:45  am) 
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National  Park  Service 

Cape  Cod  Natfonai  Seashore,  South 
Wellfleet,  MA;  Cape  Cod  National 
Seashore  Advisory  Commission; 
Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  I,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Conamission  will  be  held  on 
Friday,  November  22, 1996. 


The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

The  commission  members  will 
convene  at  Park  Headquarters,  Marconi 
Station,  at  1:00  p.m.,  November  22,  1996 
for  the  regular  business  meeting  which 
will  be  held  for  the  following  reasons: 

1.  Adoption  of  Agenda 

2.  Approval  of  Minutes  of  Previous 

Meeting  (9/27/96) 

3.  Reports  of  Officers 

4.  Superintendent's  Report 
Lignthouses 

Draft  General  Management  Plan 
Water  Management  Task  Force 

Update 
News  from  Washington 

5.  Old  Business 

6.  New  Business 
Recommendations  from  GMP 

Subcommittee 
Recommendations  from  Use  & 

Occupancy  Subcommittee 
Motion  re  value  of  Advisory 

Commission — R.  Philbrick 

7.  Agenda  for  next  meeting 

8.  Date  for  next  meeting 

9.  Public  comment 

10.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfieet,  MA  02667. 

Dated:  October  30. 1996. 
Rick  Obemesser, 

Superintendent. 

(FR  Doc.  96-28537  Filed  11-5-96;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvesdgation  No.  731-TA-744  (Final)] 

Certain  Breiie  Drums  and  Rotore  From 
China 

AGENCY:  United  States  International 
Trade  Commission. 
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ACTION:  Scheduling  of  th«  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  ConiraiMion  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-744  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  matehaliy  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  the  People's  Republic  of  China 
(China)  of  certain  brake  drums  and 
rotors,  provided  for  in  subheading 
8708.39.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.) 


'  For  purpoaat  of  ihu  invMtigation.  Cammarca 
bai  (tefinad  tha  subiact  braka  dninu  u  baing  mada 
of 

"Cray  caM  iron,  whathar  finithad.  lamiflniibad. 
or  unflniahad.  ranging  In  dlamalar  from  8  lo  16 
inchaa  (20  J2  lo  40  64  canllfnelari)  and  in  walght 
from  a  to  4S  puunda  (3  63  lo  20  41  kiloftramal.  Tba 
tin  paramatar*  (waight  and  dimanaion)  of  tba  braka 
drum*  limit  ihair  u««  lo  Iha  following  typaa  of 
motor  vahiclaa.  <iiitaniobilaa.  all-tarraln  vahiclaa. 
van*  and  raoaational  vahiclaa  undar  una  Ion  and 
a  half.'  and  light  trucka  daaignated  aa  'ona  ton  and 
a  half ' 

Fini«had  braka  druma  are  thoaa  that  are  ready  for 
tala  and  intullation  without  any  further  oparatlons. 
Semi  flniihad  drum*  are  thoae  on  which  the  surface 
i*  not  entirely  unooth,  and  haa  undergone  Mxna 
drilling.  Unhniahad  druma  are  thoaa  which  have 
undergone  «ome  grinding  ur  turning. 

Theae  brake  druma  are  for  motor  vehiclee.  and  do 
not  contain  in  the  caating  a  logo  of  an  original 
equipment  manufacturer  (OEMI  which  produca* 
vehiclee  lold  in  the  United  States  [e  g  .  Ganeral 
Motors.  Ford.  Chrysler.  Honda.  Toyota.  Volvol. 
Braka  drums  covered  in  this  investigation  are  not 
cenifled  by  OEM  producers  uf  vehiclee  sold  in  the 
United  Statea  The  icope  also  includo*  compoaite 
brake  drums  that  are  made  of  gray  cast  iron,  which 
contain  a  steel  plate,  but  otherwise  meet  the  above 
criteria  " 

Commerce  has  deHned  the  subject  braka  rotors  as 
twing  made  of. 

Gray  cast  Iron,  whether  finished,  semifinlahad. 
or  unfinished,  ranging  in  dumeter  from  8  lo  IS 
inchaa  (20.32  to  40  M  centimeters)  and  in  weight 
from  8  lo  4S  pounds  (363  lo  20.41  kilograms)  The 
size  parameters  (weight  and  dimension)  of  the  brake 
rotors  limit  their  use  lo  the  following  types  of  motor 
vehicles  lutomobiles.  all  terrain  vehidea.  vans  and 
recreational  vehicles  under  one  Ion  and  »  halt.'  and 
light  trucks  deaignalad  as  one  ton  and  a  half 

Finished  brake  rotors  are  ihoee  that  are  ready  for 
sale  and  installation  without  any  further  operations. 
Semi-finished  rotors  are  ihnae  on  which  the  surface 
I*  not  entirely  smooth,  and  has  undergone  some 
drilling,  llnrmishad  rotors  are  thoae  which  have 
undergone  some  grinding  or  turning 

Theaa  braka  roton  are  (or  motor  vahiclaa.  and  do 
not  contain  in  the  casting  a  logo  of  an  ongiiul 
aquipfnent  manufacturer  (OEM)  which  producaa 
vehiclea  sold  in  tha  United  States  (e  g  .  General 
Motors.  Ford.  Chrysler.  Honda.  Toyou.  Volvol 
Brake  rotors  covered  in  this  investigation  are  not 
cartified  by  OEM  producers  of  vehiclea  sold  in  the 
United  Stales.  The  scope  also  includes  composite 
brake  rotors  that  are  mada  of  gray  cast  iron,  which 
contain  a  steel  plate,  but  olharwia*  meet  tha  above 
criteria." 


For  further  infoimation  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  genei-al  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  C  (19  CFR  part  207).  as 
amended  by  61  FR  37818,  July  22, 1996. 
EFFfCTTVE  DATE:  October  10,  1996. 
FOR  Riim«B  MFOAMAT10N  CONTACT:  Jim 
McClure  (202-205-3191),  Office  of 
investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-2OS-20O0. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (bttp:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

8UPP1.EMENTARY  MFORMATION: 

Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Depairtment  of  Commerce  that 
imports  of  certain  brake  drums  and 
rotors  from  China  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  use.  §  1673b).  The 
investigation  was  requested  in  a  petition 
filed  on  March  7.  1996,  by  the  Coalition 
for  the  Preservation  of  American  Brake 
Drum  and  Rotor  Aflermarket 
Manufacturers,  whose  members  consist 
of  Brake  Parts,  bic,  McHenry,  IL; 
Kinetic  Parts  Manufacturing.  Inc., 
Harbor  City.  CA;  Iroquois  Tool  Systems, 
Inc..  North  East.  PA:  and  Wagner  Brake 
Corporation.  St.  Louis,  MO. 

Participation  in  the  Investigation  and 
Public  Serrice  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and.  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  fileo  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  'The  Secretary 


will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  Diacloeiire  of  Busineas 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Serrice  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  mtist  represent  interested 
parties,  as  defined  by  19  U.S.C. 
%  1677(9),  who  are  parties  to  the 
investigation.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigation  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
February  13. 1997,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Commission's 
rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  February  28. 1997.  at  the  U.S. 
International  Trade  Commission 
Building,  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  February  18. 1997.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  February  20, 
1997,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 
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Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules:  the 
deadline  for  filing  is  February  21, 1997. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  March  6. 
1997:  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  March  6, 
1997.  On  March  25, 1997.  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  March  27. 1997.  but  such  final 
comments  must  not  contain  new  Tactual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6.  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  docimient  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  dotmment  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  October  30, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  96-28535  Filed  11-5-96: 8:45  am) 
MLUNQ  cooe  Tew-ai-p 


pnvestlgatton  332-371] 

Cattle  and  Beef:  Impact  of  tha  NAFTA 
and  tha  Uruguay  Round  Agraemants 
on  U.S.  Trade 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 

EFFECTIVE  DATE:  October  28. 1996. 
SUMMARY:  As  required  by  section  58  of 
the  Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1996  (Act),  (Pub.  L. 
104-295,  Oct.  11. 1996. 110  Stat  3514. 
3557),  the  Commission  has  instituted 
Investigation  No.  332-371,  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g))  for  the  purpose  of 
conducting  a  study  and  preparing  a 
report  on  (1)  the  impact  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  and  the  Uruguay  Round 
Agreements  on  United  States  imports 
and  exports  of  live  cattle  for  slaughter 
and  fresh,  chilled,  and  frozen  beef;  and 
(2)  the  steps  that  have  been  taken  by  the 
United  States,  since  the  enactment  of 
the  NAFTA,  to  prevent  the 
transshipment  of  live  cattle  and  &esh, 
chilled,  and  frozen  beef  through  Mexico 
and  Canada  for  importation  into  the 
United  States.  As  directed  by  the  Act, 
the  Commission  will  transmit  its  report 
to  the  House  Committee  on  Ways  and 
Means  and  Senate  Committee  on 
Finance  no  later  than  270  days  after  the 
date  of  enactment,  or  by  July  7. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  industry  aspects  may  be 
obtained  from  David  Ludwick,  Office  of 
Industries  (202-205-3329)  or  William 
Lipovsky.  Office  of  Industries  (202-205- 
3330).  and  legal  aspects,  from  William 
Gearhart.  Office  of  the  General  Counsel 
(202-205-3091).  The  media  should 
contact  Margaret  O'Laughlin.  Office  of 
External  Relations  (202-205-1819). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 
PUBLIC  HEARING:  A  public  hearing  in 
connection  vtrith  the  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  SW, 
Washington.  DC,  beginning  at  9:30  a.m. 
on  Mard]  20, 1997.  All  persons  will 
have  the  right  to  appear,  by  coiuisel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  filed  with  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  March  6, 1997.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  Jiot  later  than 


5:15  p.m.,  March  10, 1997;  the  deadline 
for  filing  posthearing  briefs  or 
statements  is  5:15  p.m.,  April  3, 1997. 
In  the  event  that,  as  of  the  close  of 
business  on  March  6, 1997,  no  witnesses 
are  scheduled  to  appear  at  the  hearing, 
the  hearing  will  be  canceled.  Any 
peraon  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1816)  after  March 
6, 1997,  to  determine  whether  the 
hearing  will  be  held. 
WRITTEN  8UBM»SI0N8:  In  lieu  of  or  in 
addition  to  participating  in  the  public 
hearing,  interested  perscms  are  invited 
to  submit  written  statements  concerning 
the  matters  to  be  addressed  in  the 
report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Offic»  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
April  3, 1997.  All  submissions  should 
be  addressed  to  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.  Washington,  DC  20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  October  29. 1996. 

By  order  of  the  Commission. 
Donna  R.  Kiiehnke. 
Secretary. 

IFR  Doc.  96-28534  Filed  11-5-96;  8:45  am] 
BIUJNO  COOC  7«»-03-P 

pnvestigation  No.  731-TA-745  (Final)] 

Steel  Concrete  fMnfordng  Bars  From 
Turkey 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
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731-TA-745  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
use.  S  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  inpired  or 
threatened  with  material  infury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  lesa-than-Eaii^ value  imports 
from  Turkey  of  steel  concrete 
reinforcing  bars,  provided  far  in 
subheadings  7213.10.00  and  7214.20.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedura.  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  C  (19  CFR  part  207).  as 
amended  by  61  FR  37818.  July  22.  1996. 

EFflcnvc  OATI:  October  10. 1996. 

FOn  FUNTMCfl  MFOMNATION  CONTACT: 
Woodley  Timberlaka  (202-205-3188). 
OfBce  of  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street  SW.  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  OfGce 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (bttpV/ 
www.u8itc.gov  or  fkp://ftp.usitc.gov). 

•UFfLEMCNTAJIY  MFONMATION: 

Backgroond 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  steel  concrete  reinforcing 
bars  from  Turkey  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C  §  1673b).  The 
investigation  was  requested  in  a  petition 
filed  on  March  8.  1996,  by  AmeriSteel 
Corporation  (Tampa.  FX]  and  New 
lersey  Steel  Corporation  (Sayreville.  NJ). 


■  For  purpoMs  of  rhU  InvMtigation.  Commerca 
ha»  daflnad  the  (ubt*cl  marchuidiM  u  "all  itock 
daformed  (te«l  concrM*  reinforcing  ban  told  in 
strai^t  lengths  and  coiU.  Thi«  Includa*  all  hot 
rollad  daiormad  rabar  rollad  from  billet  Maal.  rail 
•laal  axia  Maal.  or  low-alloy  itaal.  It  axcludea  (i) 
plain  round  rabar.  (11)  rabar  that  a  procaaaor  ha« 
funhar  worked  or  hbricatad.  and  (iii)  all  coated 
rabar." 


PaitidpatiMi  ia  the  loraaligatkai  aad 
Pohlic  Serrka  Ual 

Penons.  including  industrial  users  of 
the  sub)ect  merchandise  and.  if  the 
merchandise  is  sold  at  the  retail  level. 
repreaentative  consumer  Ofganizatlons, 
wishing  to  participate  in  the  final  phaae 
of  this  investigation  aa  parties  must  file 
an  entry  of  appearance  writh  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
da)r8  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filea  a  Dotica 
of  appearance  during  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresaes  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  Diadoaure  of  Basinaaa 
PmpriaUry  Infonnatkm  (BPI)  Uadar  an 
Administrative  Protective  Order  (APO) 
and  aPI  Senrice  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C. 
%  1677(9),  who  are  parties  to  the 
investigation.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigation  need  not  reepply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staflf  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
February  12, 1997,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Commission's 
rules. 

Hearing 

The  Conunission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  Febrtiary  26. 1997.  at  the  U.S. 
International  Trade  Conunission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  February  14. 1997.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 


at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
bearing  and  make  oral  presentaticms 
shoujd  attend  a  prehearing  confarence 
to  be  held  at  9:30  a.m.  cm  February  19, 
1997.  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  an  governed  by 
sections  201.6(b)(2).  201.13(0.  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Snhmiaaiona 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  tne 
Commission.  P^hearing  oriefe  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  February  20, 1997. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  postheering  brie£s  is  March  4, 
1907;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
heering.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  March  4, 
1997.  On  March  25, 1997,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
bave  not  had  an  opportimity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  March  28. 1997,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
eech  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Audiorily:  This  investigation  is  being 
conducted  under  autlxirity  of  title  VU  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
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pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  October  29, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnka, 
Secretary. 
[FR  Doc.  96-28S33  Filed  11-5-96;  8:45  am] 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  ftocordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

October  24. 1996. 

The  Department  of  Labor  has 
submitted  the  following  emergency 
processing  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (P.L. 
104-13.  44  U.S.C.  Chapter  35).  OMB 
approval  has  been  requested  by 
November  12, 1996.  A  copy  of  this  ICR. 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor  Acting 
Departmental  Clearance  Officer,  Theresa 
M.  O'Malley  (202-219-5096  x.l66). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affoirs,  Attn:  OMB  Desk  Officer  for  the 
U.S.  Department  of  Labor,  Employment 
and  Training  Administration,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503;  (202)  396-7316. 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluatetheaccuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Mininuze  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submissions 
of  response. 

Agency:  Employment  and  Training 
Administration. 

Title:  Reporting  Requirements 
Pursuant  to  The  National  Job  Analysis 
Survey  INJ AS). 

OMB  Number:  1205-0343. 

Frequency:  A  one-time  survey 
administration  to  collect  information  on 
generalized  work  behaviors  and 
elements  of  high  performance  work 
environments. 

Affected  Public:  Businesses  or  other 
for-profit,  Not-for-profit  institutions, 
Federal,  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  5,925. 

Estimated  Time  Per  Respondent:  The 
burden  to  an  organization  responding  to 
the  Phase  2  survey  and  the 
Environmental  Survey  is  2.85  hours, 
which  includes  the  contact  person,  two 
incimibents  for  the  Phase  2  survey,  and 
the  respondent  for  the  environmental 
survey. 

Total  Burden  Hours:  NJAS  Phase 
Survey  and  Environmental  Survey  = 
6,901  hours. 

Total  Burden  Cost  (capital/startup; 
operating/maintaining):  $1 07 ,440. 79. 

Description:  This  emergency 
clearance  is  needed  in  order  to  complete 
Phase  2  survey  work  of  the  National  Job 
Analysis  Study  (NJAS),  by  May  1997. 
This  project  is  jointly  funded  by  the 
Departments  of  Labor  and  Education. 
Phase  2  of  the  NJAS  will  verify  the 
generalized  work  behaviors  across 
occupations  identified  from  Phase  1, 
determine  when  the  behaviors  are  first 
needed  on  the  job  and  link  the 
behaviors  to  organizational 
characteristics  like  high  performance. 
The  NJAS  survey  in  Phase  2  will  be  sent 
to  a  group  of  approximately  6,000  job 
inciunbents  in  3,000  organizations.  This 
survey  will  ask  the  job  incumbents  the 
frequency  and  importance  of  the 
behaviors,  and  the  point  at  which  the 
behaviors  are  first  needed  on  the  job.  A 
separate  survey,  the  High  Performance 
Workplace  Environmental  Survey  will 
also  be  sent  to  managers  in  the 
organizations  sampled,  asking  about  the 
structiu^,  culture,  climate,  and 
characteristics  of  their  organizations. 
Data  analyses  will  provide  information 
about  how  the  behaviors  from  the  NJAS 
survey  are  linked  to  various 
organizational  characteristic  and  a  list  of 
generalized  cross-occupational  skills 
that  can  serve  as  a  framework  for 
creating  assessments  of  workplace 
skills,  classifying/reclassifying  jobs, 
setting  skill  standards  for  industries, 
and  determining  what  behaviora  should 
be  taught  in  school  or  on-the-job  for  use 


by  business,  educational,  community 
oiganizations  and  others  interested  in 
assessing  the  generalized  work 
behaviors  of  their  clients. 
Tlieresa  M.  OlklaUey. 
Acting  Departmental  Qearance  Officer. 
[FR  Doc.  96-28497  FUed  11-5-96;  8:45  am] 
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Employment  and  Training 
Administration 

Investigations  Regarding  CafUflcattons 
of  Eligibility  To  Apply  for  Woilwr 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  November 
18, 1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Propam  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
18,  1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington.  DC.  this  15th  day  of 
October,  1996. 
Linda  G.  Poole, 

Acting  Program  Manager,  Policy  6- 
Reemployment  Senrices,  Office  of  Trade 
Adjustment  Assistance. 
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Appendix — Petitiois  Instituted  on  10/15/96 


TA-W 

SObtwt  firm  (pettboners) 

Locatton 

Dale  of 

pOwOOn 

32.811  

Baain  Rmoutcm  (UMWA) 
Petarsburg  Qarmsnl  Co 

(Wkra). 
E.I.  DuPont  DeNammn 

(Wkn). 
Chathwn  Mills.  Inc  (Co.)  .... 
OPTO  Technology.  Inc 

(WKra). 

Zyloware  Corp.  (Wkrs)  

Ingersoll-Dressar  Pumps 

(USWA). 

Accuride  Corp.  (UAW)  

The  Dial  Corp.  (Wkrs)  

Mercury  Industries.  Inc 

(Wkrs). 

W.R.  Grace  &  Co  (Co)  

Anchor  Advance  Products 

(Wkrs). 
Sunbeam  Outdoor  Prod- 

irts  (USWA). 
Mueller  Company  (UPIU) 
ARCOPipe  Line  Company 

(Wkrs). 

UNOCAL  (Co.) 

Northrop  Gruniman 

Commeric  (UAW). 

Lafayette  Apparel  (Co.)  

DuPont  Holly  Run  Site 

(Co.). 
Witco  Corp.  (Wkrs)  

Weelon,  CX) 

10/02/96 
08/27/96 

08/26«6 

1(y01/96 
06/20/96 

0eA)7/96 
07/30/96 

09/03/96 
09/18/96 
08/27/96 

09/18/96 

^omM96 

09/30/96 

09/24/96 
10/01/96 

09/30/96 
10/02/96 

09/27/96 
10/02/96 

10/03/96 
09/30/96 

MineCoaL 

32.812  

32.813 

Petersburg.  W>^ 

amon,  NJ  

Chidran's  Wear. 

32.814 

32.815 

32.816 

32.817 

32.818 

32.819 

32.820 

32.821  

32.822  

32.823 

32.824  

32,825 

32.826 

32,827  

32.828 

32.829 

Pittaboro.  NC  

PtattevMe,  Wl 

Long  Island  Cty,  NY  

PhiKpeburg.  t-U 

Henderson.  KY  

Memphis.  TN  

Fayettevile.  NC  

Monistmtn,  TN  

Unton,  IN  

Decatur.  IL  

Independence,  KS  

Sugarland,  TX 

Dallas.  TX  

Lafayette.  TN  

Newport.  DE  

Woven  Labels. 

epical  Switches.  Optical  Encoders. 

Eye  Glass  Frames. 
Steel  Castings. 

Steel  Truck  Wheels. 

Soap. 

Brushes  &  Leadiwires— Power  Tool  Motors. 

Polystyrene. 

Coemetic  &  Tooth  Bnjshes,  Containers. 

Wraught  Iron  Furniture. 

Valves— Water  and  Gas. 
Transport  Cnxto  OH. 

Petroleum  Products. 
Aircrafis  &  Aircraft  Parts. 

Men's  Western  Jeans. 

Chromium  Dioxkto  Magnetic  Paiticies. 

Refine  Petroleum. 

Electro-Mechanical  &  Soid  State  Control. 

32.830 

Bradford,  PA  

Can^Hlton.  TX  _ 

32.831  

Crouzet  Corp.  (Co.)  

(PR  Doc.  96-28494  Filed  n-S-96:  8:45  ami 
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[TA-W-31,733:  TA-W-31,733A;  TA-W- 
31,733B:  TA-W-31.733C:  TA-mV-SI  ,73301 

Boise  Cascade  Corp.,  Emmatt,  Idaho; 
Boise  Cascade  Corp.,  Cascads.  Idaho; 
Boise  Cascads  Corp.,  Council,  Idsho; 
Boiss  Cascads  Corp.,  Horssshoe, 
Idaho;  Boise  Cascade  Corp.,  Boise, 
Idaho;  Amsndsd  Certification 
Regarding  Eliglt)ility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418).  the  Department  of  Labor 
issued  a  certification  of  eligibility  to 
apply  for  worker  adjustment  assistance 
on  February  13,  1996. 

The  certification  notice  was  published 
in  the  Federal  Register  on  February  28, 
1996  (61  FR  18758). 

At  the  request  of  a  company  official 
of  Boise  Cascade  Corp.  the  DefMutment 
reviewed  the  certiHcation  for  workers  of 
the  subject  firm.  The  Dep€irtment  is 
amending  the  certification  to  include 
worker  separations  at  Boise  Cascade 
Corp.,  Boise.  Idaho.  Workers  at  Boise 
Cascade  offices  in  Boise.  Idaho,  were 


engaged  in  employment  related  to 
production  at  previously  certified  plants 
of  the  subject  firm. 

The  amended  notice  applicable  to 
TA-W-31.733A-D  is  hereby  issued  as 
follows: 

All  workers  of  Boise  Cascade  Corp., 
Enunett,  Cascade.  Council.  Horseshoe,  and 
Boise,  Idaho,  who  became  totally  or  partially 
separated  &om  employment  on  or  after 
December  7.  1994,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974. 

Signed  in  Washington,  DC  this  22nd  day  of 
October.  1996. 

Linda  G.  Poole. 

Acting  Progmm  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-28489  Filed  11-5-96;  8:45  am] 
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[TA-W-32.58S] 

Dale  Electronics,  Inc,  Bradford 
Electronics,  Bradfdrd,  Psnnsylvania; 
Notice  of  Revissd  Dstormination  on 
Reconaidsratlon 

On  September  20, 1996,  the 
Department  issued  a  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  all  workers  of 


Dale  Electronics,  Bradford  Electronics 
located  in  Bradford,  Pennsylvania.  The 
notice  will  soon  be  published  in  the 
FederalRegjster. 

By  letter  of  September  27, 1996.  the 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
findings.  The  petitioners  presented  new 
evidence  that  was  not  considered  in  the 
original  determination.  Additional  new 
evidence  was  subsequently  transmitted 
to  the  Department  by  officials  of  Dale 
Electronics  in  Bradford. 

The  workers  at  Dale  Electronics 
produce  electronic  components.  The 
initial  TAA  petition  for  wooers  at  Dale 
Electronics  was  denied  because 
criterion  (3)  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 
was  not  met.  The  subject  firm  did  not 
import  electronic  components.  Layoffs 
at  the  Bradford  plant  were  attributable 
to  the  transfer  of  production  to  other 
domestic  plants. 

New  findings  on  reconsideration 
show  that  the  company  does  import 
electronic  components. 

Other  new  findings  on 
reconsideration  reveal  that  the  company 
is  shifting  production  of  electronic 
comp<xients  to  their  foreign 
manuCscturing  facilities  and  will  import 
bom  those  foreign  locatims. 
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Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
electronic  components  produced  by  the 
subject  firm  contributed  importantly  to 
the  declines  in  sales  and  to  the  total  or 
partial  separation  of  worieers  of  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

All  workers  of  Dale  Electronics,  Inc., 
Bradford  Electronics,  Bradford. 
Pennsylvania,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  6, 1995.  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  28th  day  of 
October,  1996. 


Invsstlgaflons  Rsgarding  CsrHflcatlons 
of  Eligibility  To  Apply  for  Worksr 
Adjustment  Assistanos 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 


request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
18, 1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
18, 1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  D.C.  20210. 


Russell  T.  Kile. 

or  partial  separations  began  or 

Signed  at  Washington,  DC,  this  2l8t  day 

of 

Profftim  Manager,  Policy  and  Reemployment      threatened  to  begin  and  the  subdivision      October.  1996. 

Services,  Office  of  Trade  Adjustment 

of  the  firm  involved.                                      Linda  G.  Poole, 

Assistance. 

The  petitioners  or  any  other  persons        Acting  Program  Manager.  Policy  S- 

(FR  Doc  96-28486  Filed  11-5-96;  8:45  am] 

showing  a  substantial  interest  in  the            Reemployment  Senrjces,  Office  of  Trade 
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subject  matter  of  the  investigations  may      Adjustment  Assistance. 

APPENDIX--PETITIONS  INSTITUTED  ON  10/21/96 

TA-W 

Sut)tectfirm  (petitioners) 

Locatkxi 

Date  of 
petitkxi 

Produrt(s) 

3P.83? 

Fashion  Bed  Group 
(Comp). 

Chicago,  IL  

10/10«6 

Bed  Frames. 

32.833 

TRW  Vehicle  Safety  Sys- 
tem (Comp). 

Washington.  Ml 

10/04/96 

Fabricated  Metal  Stampings. 

32,834 

BP  Exploration,  Inc  (Comp) 

Houston,  TX 

10W/96 

OH  and  Gas. 

32,835 

Schulier  Manufacturing 
(Comp). 

Vienna,  WV 

10/07/96 

Speciality  Glass  Mart>les. 

32,836 

Endicott  Johnson  Corp 
(Wrks). 

Johnson  City,  NY 

10/03/96 

Shoes. 

32,837 

Haddon  Craftsmen  Mfg 
(Wrks). 

Scranton,  PA  

09/25/96 

Books. 

32,838 

AVX  Tantalum  Corp  (Wrks) 

Biddeford,  ME 

10/02/96 

Tantalum  Capacitors. 

32,839 

Lee  Conrpany  (Wrks)  

Irvington,  AL  

10/07/96 

Jeans. 

32.840 

Trinity  Industries  (Wrks)  .... 

New  London,  MN 

09/16/96 

Liquid  Propane  Tanks  &  Ammonia  Temks. 

32,841  

Kensington  Window,  Inc 
(lUESM). 

Vandergraft,  PA 

09/23/96 

Vinyl  Replacement  Windows. 

32,842 

Sara  Lee  Bodywear 
(Comp). 

McAdoo,  PA 

10«)7/96 

Ladies'  Activewear— Distributor. 

32S43     ... 

Acme  Boot  Co  (Wrks)  

Amencan  Fiber  &  Finish 

El  Paso,  TX  

09/20/96 

Leather  Boots. 

32,844 

Colrain,  MA 

10/10/96 

Diaper  &  Wiping  Ctolhs,  Cotton  Bals. 

(Wrks). 

32,845 

Ryobi  Motor  Products  Corp 
(Comp). 

Anderson,  SC  

10/14/96 

Table  Saw. 

(FR  Doc.  96-28493  Filed  11-5-96;  8:45  am] 
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ITA-W-31.  m;  TA-4W-ai,  973A;  TA-W-31, 
973B] 

Kay  Tronic  Corporation:  Spokana, 
Waahington  and  Kay  Tronic 
Southwaat  El  Paao,  Taxaa  and  Laa 
Crucaa,  Now  Maxico;  Amandad 
Carttflcation  Ragarding  Eligibility  To 
Appiy  for  Worker  Adjuatmant 
Aaaiatanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  March  26,  1996. 
applicable  to  all  workers  of  Key  Tronic 
Corporation  located  in  Spokane, 
Washington.  The  notice  was  published 
in  the  Federal  Register  on  April  9.  1996 
(61  FR  15832). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certiHcation 
for  workers  of  the  subject  firm.  The 
workers  produce  computer  keyboards 
and  peripherals.  New  information 
provided  by  the  company  shows  that 
workers  separations  have  occurred  at 
the  subject  firms'  El  Paso.  Texas  and  Las 
Cruces,  New  Mexico  locations. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Key  Tronic  Corporation  who  were 
adversely  affected  by  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  separated  from  Key  Tronic 
Southwest,  El  Paso.  Texas  and  Las 
Cruces,  New  Mexico. 

The  amended  notice  applicable  to 
TA-W-31.  973  is  hereby  issued  as 
follows: 

All  workers  of  Key  Tronic  Corporation. 
Spokane.  Washington  (TA-W-31.  973)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  February  2.  1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
and  all  workers  of  Key  Tronic  Southwest,  El 
Paso.  Texas  (TA-W-31.  973 A)  and  Key 
Tronic  Southwest.  Las  Cruces.  New  Mexico 
who  became  totally  or  partially  separated 
from  employment  on  or  after  October  1 3. 
1996  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC.  this  18th  day  of 
October  1996. 

RuHell  T.  Kile. 

Program  Manager.  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  96-28488  Filed  1 1-5-96;  8:45  am| 
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[TA-W-31 .668.  e8fiA.  666B.  and  686C] 

l.aa  Apparal  Company;  St  Joaaph. 
Saymour,  and  Lebanon,  liiaaourl  and 
Dalton,  Qaorgia;  Amandad 
CartHlcatfon  Ragarding  Eligibility  To 
Apply  for  Worfcar  Adjuatmant 
Aaaiatanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  an 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  October  9. 
1996.  applicable  to  all  workers  of  Lee 
Apparel  Company  located  in  Seymour. 
Missouri.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  agency, 
petitioners  and  a  company  official,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  employment 
related  to  the  production  of  jeans.  New 
information  received  by  the  Department 
shows  that  worker  separations  are 
occurring  at  Lee  Apparel  Company 
facilities  in  Lebanon,  Missouri  and 
Dalton,  Georgia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workera  of 
Lee  Apparel  Company  who  were 
adversely  affected  by  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  separated  from  Lee  Apparel 
Company,  Lebanon.  Missouri  and 
Dalton.  Georgia. 

The  amended  notice  applicable  to 
TA-W-31, 685  is  hereby  issued  as 
follows: 

All  workers  of  Lee  Apparel  Company.  St. 
)oseph.  Missouri  (TA-W-31. 685).  Seymour. 
Missouri  (TA-W-31.685A).  Lebanon. 
Missouri  (TA-W-31. 685B)  and  Dalton. 
Georgia  (TA-W-31.685C)  engaged  in 
employment  related  to  the  production  of 
jeans  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  6,  1994.  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  l«h  day  of 
October  1996. 

RiumII  T.  Kile. 

Program  Manager.  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  96-28495  Filed  11-5-96;  8:45  am) 
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n'A-W-31.742] 

Quantum  Corporation,  Higli  Capacity 
Storage  Group,  Shrawabury, 
Maaaachuaatta,  Including  Contract  - 
Worfiara  of  tha  Following  Rrma: 
Accountproa,  Marlboro. 
Maaaachuaatta;  at  al.;  Amandad 
Certification  Ragarding  Eiigibiilty  To 
Apply  for  Worker  Adiuatmant 
Aaaiatanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  13.  1996.  applicable  to  all 
workers  of  (Quantum  Corporation,  High 
Capacity  Storage  Group.  Shrewsbury, 
Massachusetts.  The  notice  was 
published  in  the  Federal  Register  on 
February  28.  1996  (61  FR  18758).  The 
worker  certification  was  amended  July 
22.  1996,  to  include  leased  workers  of 
TAD  Technical  Services.  Shrewsbury. 
Massachusetts,  and  of  workers  of  Select 
Temporary  Services.  Inc..  Worcester. 
Massachusetts,  engaged  in  the 
production  of  computer  drives  and 
other  computer  components  for 
Quantum  Corporation,  Shrewsbury.  The 
amended  notice  was  published  in  the 
Federal  Register  on  August  26.  1996  (61 
FR  42.782). 

Based  on  new  findings,  the 
Department  is  amending  the 
certification  to  include  all  workers, 
including  contract  workers,  at  Quantum 
Corporation,  High  Capacity  Storage 
Group,  Shrewsbury,  Massachusetts 
adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-31. 742  is  hereby  issued  as 
follows: 

All  workers  of  Quantum  Corporation.  High 
Capacity  Storage  Croup.  Shrewsbury. 
Massachusetts,  and  contract  workers  bx)m  the 
firms  listed  below  engaged  in  the  production 
of  computer  drives  and  other  computer 
components  for  the  Quantum  Corporation, 
who  became  totally  or  partially  separated 
ftt>m  employmant  on  or  after  Decemtier  4. 
1994.  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Accountpros.  Marlboro.  Massachusetts 
Additional  Technical  Support.  Inc.. 

Waltham,  Massachusetts 
Apollo  Design.  Inc.,  Haverhill,  Massachusetts 
Eliassen  Group.  Wakefield,  Massachusetts 
EDP/Temps  ft  Contract  Services,  Newton, 

Massachusetts 
Interstate  Technical  Services.  Nashua.  New 

Hampshire 
Microtemps  Systems  &  Programming, 

Newton.  Massachusetts 
National  Engineering  Service  Corp..  Wobum. 

Massachusetts 
New  Boston  Systems.  Woburn. 

Massachusetts 
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Select  Temporary  Services,  Inc.,  Worcester, 

Massachusetts 
Sullivan  &  Cogliano  Company.  Waltham, 

Massachusetts 
TAD  Technical  Services,  Framingham, 

Massachusetts 
TAC/Temps,  Worcester,  Massachusetts 
Tech/ Aid.  Worcester,  Massachusetts 
Total  Technical  Services.  Inc.  Waltham, 

Massachusetts. 

Signed  at  Washington,  DC,  this  23rd  day  of 
October  1996. 

Linda  G.  Poole, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  96-28491  Filed  11-5-96;  8:45  am] 
HUMS  coot  4S10-W-M 


[TA-W-32,3a3;  TA-W-32,393A] 

Todd  Unlforma,  Maury  City,  Tannaasaa 
and  Todd  Unlforma,  Riplay, 
Tannaaaaa;  Amandad  Certification 
Ragarding  Eligibility  To  Apply  for 
Worker  Adjuatmant  Aaaiatanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  24, 1996,  applicable 
to  all  workers  of  Todd  Uniforms  located 
in  Maury  Qty,  Tennessee.  The  notice 
was  published  in  the  Federal  Register 
on  July  9. 1996  (61  FR  36085). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  workers  separations  have 
occurred  at  the  subject  firms'  Ripley. 
Tennessee  location.  Workers  at  the 
Ripley,  Tennessee  plant  produce 
uniform  pants. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Todd  Uniforms  who  were  adversely 
affected  by  imports.  Accordingly,  the 
Dei>artment  is  amending  the 
certification  to  cover  the  workers 
separated  from  Todd  Uniforms,  Ripley, 
Tennessee. 

The  amended  notice  applicable  to 
TA-W-32,393  is  hereby  issued  as 
follows: 

All  workers  of  Todd  Uniforms,  Maury  Qty, 
Tennessee  (TA-W-32,393)  and  Ripley, 
Tennessee  (TA-W-393A)  who  became  totally 
or  partially  separated  from  employment  on  or 
after  May  7, 1995  are  eligible  to  apply  for 
adjustment  assistance  under  Sections  223  of 
the  Trade  Act  of  1974. 


Signed  at  Washington.  DC.  this  18th  day  of 
October  1996. 

RnanUT.Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  96-28490  Filed  11-5-96;  8:45  am) 
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[TA-W-SZ,  291;  TA-W-32, 261  A;  TA-W-32. 
261 B] 

Unitad  Tachnoiogiaa  Automotive 
Wiring  Systama  Diviaion  Pianta  #80 
and  «92.  Plymouth,  Indiana  and  Unitad 
Tachnoiogiaa  Automothra  Wiring 
Syatama  Group,  North  Manehaatar, 
Indiana  and  Unitad  Tachnoiogiaa 
Automotlva  Wiring  Syatama  Group, 
Newton,  lilinola;  Amandad  Certification 
Ragarding  EUgibiilty  To  Apply  for 
Worttar  Adjuatmant  Aaaiatanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418),  the  Department  of  Labor 
issued  a  certification  of  eligibiUty  to 
apply  for  worker  adjustment  assistance 
on  June  19, 1996,  applicable  to  workers 
of  United  Technologies  Automotive, 
Wiring  Systems  Division  Plants  #80  and 
#92.  located  in  Plymouth,  Indiana. 

The  certification  notice  was  published 
in  the  Federal  Register  on  July  9, 1996 
(61  FR  24,817). 

At  the  request  of  a  company  official 
of  United  Technologies  Automotive  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
Department  is  amending  the 
certification  to  include  workers  of 
United  Technologies  Automotive, 
Wiring  Systems  Group,  North 
Manchester,  Indiana,  and  Newton, 
Illinois.  Workers  at  these  plants  are 
engaged  in  employment  related  to  the 
production  of  automotive  wiring 
harnesses  and  battery  cables. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
United  Technologies  Automotive  who 
were  adversely  affected  by  increased 
imports. 

'The  amended  notice  applicable  to 
TA-W-32,  261A-B  is  hereby  issued  as 
follows: 

All  workers  of  United  Technologies 
Automotive,  Wiring  Systems  Division  Plants 
#80  ft  «92,  Plymouth,  Indiana,  and  at  United 
Technologies  Automotive,  Wiring  System 
Group  plants  in  North  Manchester,  Indiana, 
and  Newton,  Illinois,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  9. 1995,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 


Signed  in  Washington.  D.Q  this  23Td  day 
of  October.  1996. 

Liada  G.  Poole, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-28492  Filed  11-5-96;  8:45  am] 


[NAFTA-1132] 

Dala  Eiadronica,  inc..  Bradford 
Elactronica,  Bradford,  Pannayivania; 
Notica  of  Raviaad  Datarmlnation  on 
Raconaldaratlon 

On  August  14, 1996.  the  Department 
issued  a  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
NAFTA-Transitional  Adjustment 
Assistance,  applicable  to  all  workers  of 
Dale  Electronics,  Bradford  Electronics 
located  in  Bradford,  Pennsylvania.  The 
notice  was  published  in  the  Federal 
Register  on  September  13. 1996  (61  FR 
48505). 

By  letter  of  September  27. 1996.  the 
(wtitioners  requested  administrative 
reconsideration  of  the  Department's 
findings.  The  petitioners  presented  new 
evidence  that  was  not  considered  in  the 
original  determination.  Additional  new 
evidence  was  subsequently  transmitted 
to  the  Department  by  officials  of  Dale 
Electronics  in  Bradford. 

The  workers  at  Dale  Electronics 
produce  electronic  components.  The 
initial  NAFTA-TAA  petition  for 
workers  at  Dale  Electronics  was  denied 
because  criteria  (3)  and  (4)  of  the  Group 
Eligibility  Requirements  of  Section  250 
the  Trade  Act  of  1974.  as  amended  were 
not  met.  There  was  no  shift  in 
production  of  electronic  components 
from  Bradford  Electronics  to  Mexico  or 
Canada,  nor  did  the  subject  firm  import 
electronic  components.  Layoffs  at  the 
Bradford  plant  were  attributable  to  the 
transfer  of  production  to  other  domestic 
plants. 

New  findings  on  reconsideration 
show  that  the  company  does  import 
electronic  components.  Other  new 
findings  on  reconsideration  reveal  that 
the  company  is  shifting  production  of 
electronic  components  to  Mewco. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  from 
Mexico  and  Canada  of  articles  like  or 
directly  competitive  with  electronic 
components  contributed  importantly  to 
the  declines  in  sales  or  production  and 
to  the  total  or  partial  separation  of 
woricers  at  Dale  Electronics,  Bradford 
Electronics.  Bradford,  Pennsylvania.  In 
accordance  with  the  provisions  of  the 
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Act.  I  make  the  following  revised 
determination: 

All  workers  of  E)ale  Electronics,  Inc.. 
Bradford  Electronics,  Bradford. 
Pennsylvania,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  5,  1995.  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
of  1974. 

Signed  at  Washington.  DC  this  28th  day  of 
October  1996 
RmmU  T.  Kile. 

Program  Manager,  Policy  and  Beemployment 
Services,  Office  of  Trade  Adjustment 
Assittance. 

IFR  Doc  96-28487  Filed  ll-S-96:  8:45  ami 
MJJNO  oooe  4aio~«»-M 


Mine  Safety  and  Health  Administration 
Petllions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Sidney  Coal  Company.  Inc. 

(Docket  No.  M-9&-98-C) 

Sidney  Coal  Company,  Inc.,  115  North 
Big  Creek  Road.  P  O.  Box  299.  Sidney, 
Kentucky  41564  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.901(a)  (protection  of  low-  and 
medium-voltage  three-phase  circuits 
used  underground)  for  its  Sidney  Coal 
Company.  No.  1  Preparation  Plant  (I.D. 
No.  15-09724)  and  their  subsidiaries: 
The  Black  Diamond  Coal  Company, 
Mine  No.  1  (I.D.  No.  15-17356);  Clean 
Energy  Mining  Company,  Mine  No.  1 
(I.D.  No.  15-10753);  Freedom  Energy 
Mining  Company.  No.  1  Mine  (I.D.  No. 
15-07082):  Rockhouse  Energy  Mining 
Company.  Mine  No.  1  (I.D.  No.  15- 
17651):  and  Solid  Energy  Mining 
Company,  Mine  No.  1  (I.D.  No.  15- 
07475)  all  located  in  Pike  County, 
Kentucky.  The  petitioner  proposes  to 
use  a  diesel  generator  to  move 
equipment  in  and  out  of  its 
underground  mines.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Dominion  Coal  Corporation 

[Docket  No.  M-96-99-CI 

Dominion  Coal  Corporation,  P.O.  Box 
70.  Vansant,  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.360(a)(1)  (preshifl  examination) 
to  its  Dominion  No.  7  Mine  (I.D.  No.  44- 
06499)  VA  MI  #13963AA.  Dominion  No. 
8  Mine  (I.D.  No.  44-06555)  VA  MI 
*14024AA.  Dominion  No.  16  Mine  (I.D. 


No.  44-06643)  VA  MI  •14160AA. 
Dominion  No.  21  Mine  (I.D.  No. 

06644)  VA  MI  tl416lAA.  Dominion  No. 
22  Mine  (I.D.  No.  44-06645)  VA  MI 
•14162AA.  Dominion  No.  30  Mine  (I.D. 
No.  44-06748)  VA  MI  #14293AD, 
Dominion  No.  35  Mine  (I.D.  No.  44- 
06793)  VA  MI  #14353AC.  and  its 
Dominion  36B  Mine  (I.D.  No.  44-06759) 
VA  MI  »14314AA  all  located  in 
Buchanan  County.  Virginia.  The 
petitioner  proposes  to  have  a  certified 
person  designated  by  the  operator  make 
a  preshift  examination  within  3  hours 
preceding  the  beginning  of  any  8*/^  hour 
interval  during  which  any  person  is 
scheduled  to  work  or  travel 
underground.  The  petitioner  asserts  that 
the  propoaed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Dominion  Coal  Corporation 

(Docket  No.  M-96-10O-C] 

Dominion  Coal  Corporation,  P.O.  Box 
70,  Vansant.  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.388  (boreholes  in  advance  of 
mining)  to  its  Dominion  No.  7  Mine  (I.D. 
No.  44-06499)  VA  MI  ri3963AA. 
Dominion  No.  8  Mine  (ID.  No.  44- 
06555)  VA  MI  #14024AA.  Dominion  No. 
16  Mine  (I.D.  No.  44-06643)  VA  MI 
ffl4l60AA,  Dominion  No.  21  Mine  (I.D. 
No.  44-06644)  VA  MI  #14161AA. 
Dominion  No.  22  Mine  (I.D.  No.  44- 

06645)  VA  MI  *14162AA,  Dominion  No. 
30  Mine  (I.D.  No.  44-06748)  VA  MI 
#14293AD,  Dominion  No.  35  Mine  (I.D. 
No.  44-06793)  VA  MI  tl4353AC.  and  its 
Dominion  36B  Mine  (I.D.  No.  44-06759) 
VA  MI  »14314AA.  all  located  in 
Buchanan  County,  Virginia.  The 
petitioner  proposes  to  take  cuts  from  a 
50-foot  barrier  block  of  coal  created  by 
parallel  paneling  without  test  drilling 
each  individual  cut  taken.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Dominion  Coal  Corporation 

(Docket  No.  N4-9fr-101-C] 

Dominion  Coal  Corporation,  P.O.  Box 
90.  Vansant,  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.501-2(a)(2)  (permissible  electric 
face  eqiupment)  to  its  Dominion  No.  7 
Mine  (IX).  No.  44-06499)  VA  MI 
«13963AA.  Dominion  No.  8  Mine  (I.D. 
No.  44-06555)  VA  MI  #14024AA. 
Dominion  No.  16  Mine  (I.D.  No.  44- 
06643)  VA  MI  »14160AA.  Dominion  No. 
21  Mine  (I.D.  No.  44-06644)  VA  MI 
«14161AA.  Dominion  No.  22  Mine  (I.D. 
No.  44-06645)  VA  MI  •14162AA. 


Dominion  No.  30  Mine  (I.D.  No. 
06748)  VA  MI  #14293AD,  Dominion  No. 
35  Mine  (I.D.  No.  44-06793)  VA  MI 
f  14353AC.  and  its  Dominion  36B  Mine 
n.D.  No.  44-06759)  VA  MI  «14314AA. 
all  located  in  Buchanan  County. 
Virginia.  The  petitioner  requests  relief 
from  the  requirement  that  band-held 
battery-powered  drills  taken  inby  the 
last  open  crosscut  or  returns  for  use  in 
drilling  holes  in  the  mine  roof  for 
installing  survey  spads  be  permissible. 
The  petitioner  states  that  application  of 
the  mandatory  safiety  standard  would 
result  in  diminution  of  safety  to  the 
miners.  In  addition,  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  CONSOL  of  Kentucky.  Inc. 

(Docket  No.  M-9ft-102-C| 

CONSOL  of  Kentucky,  Inc.,  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1101-8  to  its  Mill  Creek  E- 
3  Mine  (I.D.  No.  15-17720)  located  in 
Letcher  Coimty.  Kentucky.  The 
petitioner  proposes  to  use  a  single 
overhead  pipe  system  with  ^/z-inch 
orifice  automatic  sprinklers  located  on 
10-foot  centers,  to  cover  50  feet  of  fire- 
resistant  belt  or  150  feet  of  non-fire- 
resistant  belt,  with  actuation 
temperatures  between  200  and  250 
degrees  Fahrenheit,  and  with  water 
pressure  eoual  to  or  greater  than  10  psi. 
The  sprinklers  would  be  located  to 
discharge  water  over  the  belt  drive,  belt 
take-up.  electrical  control,  and  gear 
reducing  unit.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measiue  of  protection  as  would  the 
mandatory  standard. 

6.  Left  Fork  Mining,  Inc. 

(Docket  No.  M-96-103-CI 

Left  Forit  Mining.  Inc..  P.O.  Box  405. 
Arjay.  Kentucky  40902  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1103—4  (automatic  fire  sensor 
and  warning  device  systems 
installation:  minimum  requirements)  to 
its  Straight  Creek  No.  1  Mine  (I.D.  No. 
15-12564)  located  in  Bell  County, 
Kentucky.  The  petitioner  proposes  to 
use  one  carbon  monoxide  monitoring 
device  to  monitor  a  belt  head  and  tail 
piece  when  located  adjacent  to  each 
other.  The  petitioner  is  presently  using 
the  Pyott-Boone  Model  950  Monitor  and 
Control  system  instead  of  the 
conventional  heat  type  sensors.  Hie 
petitioner  states  that  the  monitoring 
device  would  be  located  at  each  belt  and 
tail  piece  and  at  intervals  not  to  exceed 
2,000  feet  along  each  conveyor  belt 
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entry.  The  petitioner  asserts  that  the 
elimination  of  an  additional  monitor 
would  not  diminish  the  safety  of  the 
miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Little  Buck  Coal  Company 

(Docket  No.  M-96-10S-CI 

LitUe  Buck  Coal  Company.  RR  4.  Box 
395.  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment:  general)  to  its  No.  3  Slope 
(Buck  Mountain  Vein)  (I.D.  No.  36- 
08568)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
the  use  of  the  slope  conveyance 
(gunboat)  in  transporting  persons 
without  installing  safety  catches  or 
other  no  less  effective  devices,  but 
instead  use  an  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  S  &  M  Coal  Company 

(Docket  No.  M-96-106-CI 

S  &  M  Coal  Company.  189  North 
Street,  Lykens.  Pennsylvania  17048  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-1 
(location  of  other  electrical  equipment; 
requirements  for  permissibility)  to  its 
Buck  Mountain  Slope  (I.D.  No.  36- 
02022)  located  in  Daupin  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
use  of  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  due  in  part  to  the  method  of  mining 
used  in  pitching  anthracite  mines.  As  an 
alternative,  the  petitioner  proposes  to 
evaluate  the  mine  air  quality  for 
methane  on  an  hourly  basis  during 
operation  and  record  one  of  the  gas  test 
results  in  the  on-shifl  examination 
record.  The  petitioner  also  proposes  to 
suspend  equipment  operation  anytime 
the  methane  concentration  at  the 
equipment  reaches  0.5  percent  or  when 
found  during  a  preshift  examination. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

9.  Old  Ben  Coal  Company 

(Docket  No.  M-96-107-C] 

Old  Ben  Coal  Company,  50  Jerome 
Lane.  Fairview  Heights.  Illinois  62208 
has  filed  a  petition  to  modify  the 


application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 
Ziegler  No.  11  Mine  (I.D.  No.  11-02408) 
located  in  Randolph  County,  Illinois. 
The  petitioner  proposes  to  use  the  split- 
tail  system  of  face  ventilation  allowing 
the  belt  to  be  blended  with  the  air  to  the 
faces  bom  the  intake  entries.  The 
petitioner  proposes  to  install  a  low-level 
carbon  monoxide  detection  system  as  an 
early  warning  fire  detection  system  in 
all  belt  entries  used  as  intake  air 
courses.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Maple  Creek  Mining,  Inc. 

[Docket  No.  M-96-108-CI 

Maple  Creek  Mining.  Inc.,  P.O.  Box 
517,  981  Route  917,  Bentleyville, 
Pennsylvania  15314  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires, 
trolley  feeder- wires,  high-voltage  cables 
and  transformers)  to  its  Maple  Creek 
Mine  (I.D.  No.  36-00970)  located  in 
Washington  County,  Pennsylvania.  The 
petitioner  requests  that  Item  24  of  the 
MSHA  Proposed  Decision  and  Order  for 
its  previously  granted  Petition  for 
Modification,  Docket  No.  M-95-029-C, 
be  amended  to  read  as  follows:  The 
maximum  width  of  longwall  panels 
shall  not  exceed  1,000  feet  and 
maximum  length  shall  not  exceed 
14,000  feet.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

11.  The  Ohio  Valley  Coal  Company 

[Docket  No.  M-96-109-CJ 

The  Ohio  Valley  Coal  Company, 
56854  Pleasant  Ridge  Road,  Alledonia. 
Ohio  43902  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.364 
(weekly  examinations)  to  its  Powhatan 
No.  6  Mine  (I.D.  No.  33-01159)  located 
in  Belmont  County.  Ohio.  Due  to 
deteriorating  roof  and  riblines  in  certain 
areas  of  the  mine,  the  area  cannot  be 
traveled  safely.  The  petitioner  proposes 
to  establish  evaluations  stations  to 
monitor  the  affected  area;  to  have  a 
certified  person  to:  (1)  Test  the 
evaluation  stations  on  a  weekly  basis  to 
determine  the-volume  of  air,  and 
methane  and  oxygen  concentrations; 
and  (2)  record  on  a  date  board  located 
at  each  checkpoint  the  initials  of  the 
examiner  and  the  date  and  time  of  the 
examination;  and  to  maintain  the  air 
measurement  stations  in  a  safe  and 
travelable  condition.  The  petitioner 
asserts  that  the  proposed  alternative 


method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

12.  Harlan  Cumberland  Coal  Company 

(Docket  No.  M-96-110-C1 

Harlan  Cumberland  Coal  Company, 
Grays  Knob,  Kentucky  40829  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1711-2  (sealing  of  slope  or  drift 
openings)  to  its  D-l  Mine  (I.D.  No.  15- 
08415)  located  in  Harlan  Covmty, 
Kentucky.  The  petitioner  proposes  to 
use  the  water  that  has  filled  the  mine 
and  that  is  flowing  out  of  the  fan  entry 
at  approximately  50  gallons  per  minute 
in  conjunction  with  barricades,  as  an 
alternative  to  filling  slope  and  drift 
openings  with  incombustible  material. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

13.  CONSOL  of  Kentucky,  Inc. 

[Docket  No.  M-96-111-CI 

CONSOL  of  Kentucky,  Inc.,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh.  Permsylvania  15241  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8  (water 
sprinkler  systems;  arrangement  of 
sprinklers)  to  its  Loves  Branch  H-4  (I.D. 
No.  15-17814)  located  in  Letcher 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  single  overhead  pipe 
system  with  Vi-inch  orifice  automatic 
sprinklers  located  on  10-foot  centers,  to 
cover  50  feet  of  fire-resistant  beh  or  150 
feet  of  nonfire-  resistant  belt,  with 
actuation  temperatures  between  200  and 
230  degrees  Fahrenheit,  and  with  water 
pressure  equal  to  or  greater  than  10  psi. 
The  sprinklers  would  be  located  to 
discharge  water  over  the  belt  drive,  belt 
take-up,  electrical  control,  and  gear 
reducing  unit.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

14.  K  &  M  Coal  Company.  Inc. 

[Docket  No.  M-96-112-CI 

K  &  M  Coal  Company,  hic,  H.C.  73. 
Box  194,  Barbourville,  Kentucky  40906 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  No.  18  Mine  (I.D.  No. 
15-17823)  located  in  Knox  County. 
Kentucky.  The  petitioner  proposes  to 
use  hand-held  continuous-duty  methane 
and  oxygen  indicators  instead  of 
machine  mounted  methane  monitors  on 
permissible  three-wheel  tractors  with 
drag  type  buckets.  The  petitioner  asserts 
that  this  petition  for  modification  is 
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based  on  the  safety  of  the  miners 
involved. 

15.  lackstone  Coal  Company 

(Docket  No.  M-96-113-CI 

)ackstone  Coal  Company.  21  Wood 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Buck 
Mountain  Slope  (ID.  No.  36-01889) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
alternative  methods  of  construction 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  the  inaccessible 
abandoned  workings;  to  accept  a  design 
criteria  in  the  10  psi  range;  and  to 
permit  the  water  trap  to  be  installed  in 
the  gangway  seal  and  sampling  tube  in 
the  monkey  seal  for  seals  installed  in 
pairs.  The  petitioner  asserts  that  the 
proptosed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

16.  lackstone  Coal  Company 

[Docket  No.  M-96-n4-C| 

Jackstone  Coal  Company,  21  Wood 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Buck  Mountain 
Slope  (I.D.  No.  3&-01889)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  visually  examine 
each  seal  for  physical  damage  from  the 
slope  gunboat  during  the  preshift 
examination  after  an  air  quantity 
reading  is  taken  in  by  the  intake  portal 
and  to  test  for  the  quantity  and  quality 
of  air  at  the  intake  air  split  locations  off 
the  slope  in  the  gangway  portion  of  the 
working  section.  The  petitioner 
proposes  to  physically  examine  the 
entire  length  of  the  slope  once  a  month. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

17.  lackstone  Coal  Company 

I  Docket  No.  M-9&-11S-CI 

Jackstone  Coal  Company,  21  Wood 
Street.  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)  (1),  (4). 
and  (5)  (weekly  examinations)  to  its 
Buck  Mountain  Slope  (I.D.  No.  36- 
01889)  located  in  Schuylkill  County. 
Pennsylvania.  Due  to  hazardous 
conditions  and  roof  falls,  certain  areas 
of  the  intake  haulage  slope  and  primary 
escapeway  cannot  be  traveled  safely. 


The  petitioner  proposes  to  examine 
these  areas  from  the  gunboat/slope  car 
with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  throughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

18.  lackstone  Coal  Company 

(Docket  No.  M-9&-tl6-C] 

Jackstone  Coal  Company,  21  Wood 
Street,  Pine  Grove,  Pennsylvania  17963 
has  flied  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2 
(quantity  and  location  of  firefighting 
equipment)  to  its  Buck  Mountain  Slop>e 
(ID.  No.  36-01889)  located  in 
Schuylkill  County,  Permsylvania.  The 
petitioner  proposes  to  use  only  portable 
fire  extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

19.  Jackstone  Coal  Company 

IDocket  No.  M-96-n7-Cl 

Jackstone  Coal  Company.  21  Wood 
Street.  Pine  Grove.  Pennsylvania  17963 
has  Tiled  a  petition  to  modify  the 
application  of  30  CFR  75.1200  (d)  &  (i) 
(mine  map)  to  its  Buck  Mountain  Slope 
(ID.  No.  36-01889)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  cross-sections 
instead  of  contour  lines  through  the 
intake  slope,  at  locations  of  rock  tunnel 
connections  between  veins,  and  at 
1.000-foot  intervals  of  advance  from  the 
intake  slope;  and  to  limit  the  required 
mapping  of  the  mine  workings  above 
and  below  to  those  present  within  100 
feet  of  the  veins  being  mined  except 
when  veins  are  interconnected  to  other 
veins  beyond  the  100-foot  limit  through 
rock  tunnels.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

20.  lackstone  Coal  Company 

(Docket  No.  M-96-118-CI 

lackstone  Coal  Company.  21  Wood 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Buck  Mountain 
Slope  (I.D.  No.  36-01889)  located  in 
Schuylkill  County,  Pennsylvania.  The 


p>etitioner  proposes  to  revise  and 
supplement  mine  maps  annually 
instead  of  every  6  months,  as  required, 
and  to  update  maps  daily  by  hand 
notations.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

21.  Utah  Fuel  Company 

(Docket  No.  M-96-119-C1 

Utah  Fuel  Company,  P.O.  Box  719. 
Help>er,  Utah  84526  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.360(b)(9)  (preshift  examination)  to  its 
Skyline  Mine  No.  1  (I.D.  No.  42-01435). 
and  its  Skyline  Mine  No.  3  (I.D.  No.  42- 
01566)  both  located  in  Carbon  County. 
Utah.  The  petitioner  proposes  to 
continuously  monitor  electrical 
installations  for  carbon  monoxide  or 
temperature  rather  than  conduct 
preshift  examinations  and  to  physically 
examine  these  installations  for  other 
hazardous  conditions  at  least  weekly; 
and  to  have  the  miners  entering  these 
areas  certified  and  conduct  an 
examination  for  themselves  or  to  have  a 
certified  person  examine  the  areas  prior 
to  other  employees  entering  these  areas. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

22.  Red  Baron,  Inc. 

(Docket  No.  M-96-120-C  and  M-96-121-C1 

Red  Baron,  Inc..  P.O.  Box  728. 
Rosedale,  Virginia  24280  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710-1  (canopies  or  cabs;  self- 
propelled  electric  face  equipment; 
installation  requirements)  to  its  Mine 
No.  3  (I.D.  No.  44-06758)  VA  MI 
»14313AC,  and  its  Mine  No.  1  (I.D.  No. 
44-06719)  VA  MI  #14259AD,  both 
located  in  Buchanan  County,  Virginia. 
The  petitioner  proposes  to  operate  self- 
propelled  electric  face  equipment 
without  cabs  or  canopies  in  seam 
heights  of  48  inches  or  less.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  equipment  operator. 

23.  Keystone  Coal  Mining  Corporation 

(Docket  No.  M-96-122-C1 

Keystone  Coal  Mining  Corporation, 
P.O.  Box  729.  Indiana.  Pennsylvania 
15701  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1) 
(weekly  examinations)  to  its  Urling  No. 

1  Mine  (I.D.  No.  36-04852)  located  in 
Indiana  County.  Pennsylvania.  Due  to 
hazardous  conditions  in  the  intake  air 
course  between  the  002  air  seals  and  the 

2  right  air  seals,  the  area  cannot  be 


Federal  Rggiater  /  Vol.  61,  No.  216  /  Wednesday.  November  6.  1996  /  Notices 57461 


traveled  safely  to  me^e  weekly 
examinations.  The  petitioner  proposes 
to  establish  two  monitoring  stations  to 
evaluate  the  afFected  area;  to  post  a  sign 
in  an  adjacent  travel  entry  indicating  the 
safia  travel  route  to  each  monitoring 
station;  to  have  a  certified  person 
conduct  weekly  examinations  at  each  of 
the  monitoring  station  to  measure  the 
quantity  and  quality  of  air  entering  or 
exiting  the  monitoring  station;  to  post  at 
each  monitoring  station,  a  diagram 
showing  the  normal  quantity  and 
quality  of  methane,  oxygen 
measurements,  and  the  direction  of  the 
air  flow;  to  have  the  examiner  record 
their  initials,  date  and  time  of 
examinations  on  a  date  board  provided 
at  the  monitoring  stations;  and  to  record 
the  results  of  the  tests  in  a  weekly 
examination  book  kept  on  the  surface 
and  made  available  to  all  interested 
parties.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

24.  Eagle  Coal  Qnnpany 

(Docket  No.  M-9&-123-C1 

Eagle  Coal  Company,  P.O.  Box  399, 
Lovely,  Kentucky  41231  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.388(3)  to  its  Mine  No.  2  (I.D.  No. 
15-16724)  located  in  Martin  County, 
Kentucky.  The  petitioner  requests  a 
variance  to  mine  adjacent  to  old  works 
leaving  a  50-foot  unmined  barrier 
without  boring  test  holes  within  200  feet 
of  old  works  at  all  times.  The  petitioner 
states  that  Beech  Fork  Processing,  Inc.  is 
in  the  process  of  permitting  a  boundary 
of  coal  adjacent  to  the  Eagle  Coal 
Company's  No.  2  Mine;  that  check 
survey  controls  and  conventional  levels 
was  maintained  by  Abbott  Engineering, 
Inc.,  at  the  Eagle  No.  2  Mine  and  would 
be  maintained  at  the  proposed  new 
mine;  and  that  underground  surveys  at 
the  Eagle  No.  2  Mine  are  tied  into 
permanent  outside  control  stations  and 
would  be  ran  to  the  proposed  new  mine 
face-up  from  these  common  control 
stations.  Because  this  is  the  same 
mining  company  and  the  same 
engineering  company,  essentially  using 
the  same  control  surveys  in  the  same 
seam  of  coal,  the  petitioner  requests  that 
the  mandatory  standard  be  waived  or 
modified  for  the  new  mine.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 


25.  Aloo  Sah,  Inc. 

[Docket  No.  M-96-02-M) 

Azko  Salt.  Inc.,  P.O.  Box  6920, 
Cleveland,  Ohio  44101  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.19109  to  its  Qeveland  Mine 
(I.D.  No.  33-01994}  located  in  Cuyahoga 
Coimty,  Ohio.  The  petitioner  requests  a 
modification  of  the  standard  to  allow 
regular  inspections  of  the  production 
lined-shaft  prior  to  all  maintenance 
assignments  instead  of  providing 
additional  overhead  protection, 
regarding  Citation  No.  4546277  of 
January  29, 1996.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

26.  Tintic  Utah  Metals  LLC  (fbrmeriy 
Chief  Consolidated  Mining  Company) 

(Docket  No.  M-9&-03-M] 

Tintic  Utah  Metals  LLC,  P.O.  Box  51. 
Eureka.  Utah  84628  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
57.19054  to  its  Burgin  Mine  (I.D.  No. 
42-00148)  located  in  Utah  County. 
Utah.  The  petitioner  requests  a  variance 
from  the  standard.  The  petitioner  was 
issued  Citation  No.  3908636  on  June  17. 
1996,  which  stated  that  the  guide  ropes 
used  on  the  Apex  No.  2  Auxiliary 
Emergency  hoist  conveyance  was  not  of 
a  lock  coil  construction.  The  petitioner 
requests  modification  of  the  standard  to 
allow  the  use  of  non-lock  coil  ropes  on 
their  emergency  hoist.  The  primary  and 
sole  purpose  of  the  hoist  is  an 
emergency  hoist;  it  is  used  infrequently, 
and  inspected  and  maintained  regularly. 
The  petitioner  states  that  the  safety  of 
the  miners  would  not  be  enhanced  by 
installing  lock  coil  construction  rope 
guides.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  6, 1996.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 


Dated:  October  29, 1 996. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations, 
and  Variances. 

(PR  Doc  96-28463  Filed  11-5-96: 8:45  am) 
■LUNQ  COM  4«1»-«S-P 

Pension  and  W«lfar«  Benefit* 
Adntinistrefion 

[Application  No.  D-10079.  at  el.] 

Proposed  Exemptions;  PIkeville 
National  Bank 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Sectuity 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  {lersons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
nimiber  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5507, 
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200  Constitution  Avenue.  N.W., 
Washington.  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  E)epartment 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4g75(c)(2)  of  the  Code,  and  in 
accordance  with  procediues  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  PR 
32836.  32847.  August  10. 1990). 
Effiactive  December  31. 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  PR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations.Pikeville  National  Bank 
&  Trust  Company;  Trust  Company  of 
Kentucky:  and  First  American  Bank 
(collectively,  the  Banks)  Located  in 
Pikeville  and  Ashland,  Kentucky 
(Application  Numbers  D-10079  through 
D-100821 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  the  cash 
sales  on  December  28. 1994  and  January 
13, 1995.  of  certain  collateralized 
mortgage  obligations  (CMOs)  and  other 
mortgage-backed  securities  (collectively, 
the  Securities)  held  by  eighty-nine  (89) 
employee  benefit  plans,  Keogh  plans 


and  individual  retirement  accounts 
(IRAs)  for  which  the  Banks  act  as  trustee 
(the  Plans)  to  Pikeville  National 
Corporation  (PNC),  a  party  in  interest 
with  respect  to  the  Plans;  (2)  the 
"makewhole"  payments  made  by  PNC 
to  the  Plans  on  January  20, 1995,  in 
coiuaction  with  the  sale  of  certain 
Securities  by  the  Plans  on  the  open 
market  on  November  2. 1994;  and  (3)  - 
the  proposed  additional  "makewhole" 
and  interest  payments  to  be  made  by 
PNC  to  the  Plans,  as  of  the  date  the 
exemption  is  granted,  as  a  result  of:  (i) 
the  additional  amounts  owed  to  such 
Plans  based  on  the  amortized  cost  of  the 
Securities  at  the  time  of  the  transactions 
in  situations  where  the  amortized  cost 
exceeded  the  outstanding  principal 
balance  of  the  Securities  (plus  a 
reasonable  rate  of  interest  on  such 
amounts),  and  (ii)  the  additional 
accrued  but  unpaid  interest  on  the 
Securities  whicn  was  owed  to  the  Plans 
at  the  time  of  the  sale  to  PNC  on 
December  28, 1994  (plus  a  feesonable 
rate  of  interest  on  such  amounts); 
provided  that  the  following  conditions 
are  met: 

(a)  Each  sale  was  a  one-time 
transaction  for  cash; 

(b)  Each  Plan  has  received  or  will 
receive  a  total  amount  for  the  Securities 
owned  by  the  Plan,  including  the  sale 

!>roceeds  and  "makewhole"  payments 
or  transactions  that  occurred  either  on 
the  open  market  or  with  PNC.  which  is 
equal  to  the  greater  of:  (i)  the 
outstanding  principal  balance  for  each 
Security  owned  by  the  Plan,  plus 
accrued  but  unpaid  interest,  at  the  time 
of  the  sale;  (ii)  die  amortized  cost  for 
each  Security  owned  by  the  Plan  on  the 
date  of  the  sale,  plus  accrued  but  unpaid 
interest,  as  determined  by  the  Banks:  or 
(iii)  the  fair  market  value  of  each 
Security  owned  by  the  Plan  as 
determined  by  the  Banks  from  broker- 
dealera  or  pricing  services  Independent 
of  the  Banks  at  the  time  of  the  sale: 

(c)  With  respect  to  the  "makewhole" 
payments  made  by  PNC  to  the  Plans  on 
January  20. 1995,  the  Plans  receive  a 
reasonable  rate  of  interest  for  the  period 
from  November  2, 1994  (the  date  of  the 
sale  of  certain  Securities  on  the  open 
market)  until  January  20, 1995  (the  date 
such  payments  were  made),  to  the 
extent  this  amount  is  not  already 
accounted  for  under  the  additional 
"makewhole"  payments  which  are  due 
for  the  Securities  based  on  the  amounts 
referred  to  above  in  Item  (3)(i); 

(d)  The  Plans  did  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  transactions; 

(e)  The  Banks,  as  trustee  of  the  Plans, 
determined  that  the  sale  of  the 
Securities  was  in  the  bmt  interests  of 


eech  of  the  Plans  and  their  participants 
and  beneficiaries  at  the  time  of  the 
transaction; 

(f)  The  Banks  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Plans  and  their 
participants  and  beneficiaries  in 
connection  with  the  transactions;  and 

(g)  Each  Plan  received  a  reasonable 
rate  of  return  on  the  Securities  during 
the  period  of  time  that  it  held  the 
Securities. 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  efliactive  as  of 
December  28, 1994,  and  January  13, 
1995,  for  the  sales  of  the  Securities 
made  to  PNC,  and  as  of  January  20, 
1995,  for  the  "makewhole"  payments 
made  by  PNC  in  connection  with  the 
sale  of  the  Securities  to  an  unrelated 
party  oa  November  2, 1994.  In  addition, 
this  proposed  exemption  will  be 
effst^ve  for  the  additional 
"makewhole"  and  interest  payments 
due  to  the  Plans  as  of  the  date  such 
payments  are  made  to  the  affected 
Plans. 

Summary  of  Fads  and  Representations 

1.  The  Banks  are  wholly-owned 
subsidiaries  of  PNC,  a  bank  holding 
company  organized  under  federal  and 
Kentucky  laws  which  is  located  at  208 
North  Mayo  Trail  in  Pikeville, 
Kentucky.  The  Banks  are:  (a)  the 
Pikeville  National  Bank  and  Trust 
Company,  located  at  208  North  Mayo 
Trail  in  Pikeville,  Kentucky:  (b)  the 
Trust  Company  of  Kentud^,  located  at 
1544  Winchester  Avenue  in  Ashland, 
Kentucky:  and  (c)  the  First  American 
Bank,  located  at  1544  Winchester 
Avenue  in  Ashland,  Kentucky.  The 
Banks  offer  traditional  banking  services 
(e.g.  checking,  savings,  loans  and  trusts) 
to  both  individuals  and  entities  in  their 
localities. 

2.  The  Banks  serve  as  trustees  for  the 
Plans  and  have  investment  discretion 
for  either  some  or  all  of  the  assets  of 
such  Plans.  The  Plans  consist  of  a  total 
of  eighty-nine  (89)  plans,  including 
various  profit  sharing  plans,  money 
purchase  pension  plans,  401  (k)  plans, 
simplified  employee  benefit  plans 
(SEPs),  Keogh  plans  and  IRAs.  The 
Plans  that  are  employee  benefit  plans 
covered  under  Title  I  of  the  Act,  such  as 
the  profit  sharing  and  money  purchase 
pmision  plans,  are  maintained  by  snudl 
businesses  in  the  Pikeville  and  Ashland. 
Kentucky  areas.  All  of  these  Plans  have 
fewer  than  100  participants.' 


1  Examples  of  MMna  of  tbaie  Plani  an:  (i)  the 
Swdy  Valley  Explotiva  Co..  401(k)  Plan,  which  had 
28  pwlicipami  and  toul  aaaaU  of  S90,39S  as  of 
September  30. 19»4:  (ii)  the  Coibin  Coal  Co..  Inc. 
Profit  Sharing  Plan,  which  had  9  participants  and 
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Some  of  the  Plans  are  Keogh  plans 
(a/k/s  HR 10  plans)  and  IRAs  which  are 
not  employee  benefit  plans  covered 
under  the  Act.^  Of  the  eighty-nine  (89) 
Plans  involved  in  the  subject 
transactions  by  the  Banks,  twenty-nine 
(29)  are  IRAs  and  ten  (10)  are  Keogh 
plans. 

3.  The  Banks  represent  that  at  various 
times  during  the  period  from  July  1992 
until  January  1994.  assets  of  the  Plans 
were  invested  in  the  Securities.  The 
Securities  were  purchased  from  broker- 
dealers  that  were  independent  of  the 
Plans  and  their  sponsoring  employers  as 
well  as  the  Banks  and  their  affiliates. 

The  Securities  are  collateralized 
mortgage  obligations  (i.e.  CMOs)  and 
other  mortgage-backed  securities.  The 
Securities  are  investment  products 
through  which  investors  purchase 
interests  in  pools  of  residential  mortgage 
loans.  In  general,  investors  in  these 
securities  receive  payments  of  principal 
and  interest  or.  in  some  cases,  either 
principal  or  interest  only,  depending 
upon  the  type  of  seciuity  purchased. 
Interest  payments  change  monthly  in 
relation  to  a  specific  index,  such  as  the 
London  hiterbank  Offered  Rate  (LIBOR) 
or  the  U.S.  Federal  Reserve's  Cost  of 
Funds  Index  (COFI),  contained  in  a 
formula  used  to  calculate  the  interest 
rate  for  such  securities.  Principal 
payments  on  the  Securities  vary  in 
amount  and  timing  depending  upon 
how  quickly  the  outstanding  principal 
amounts  on  the  underlying  mortgages 
held  in  the  mortgage  pools  are  prepaid 
by  the  obligors.  The  repajonent  of 
principal  and  interest  on  the  underlying 
mortgages  in  the  various  pools  is 
usually  guaranteed  by  U.S.  Government 
Agencies,  such  as  the  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC  or 
"Freddie  Mac")  or  the  Federal  National 
Mortgage  Association  (FNMA  or 
"Fannie  Mae"). 

4.  The  Securities  consisted  of  twenty- 
six  (26)  separate  securities.  All  of  the 
Securities  were  CMOs  or  Real  Estate 
Mortgage  Investment  Conduits 
(REMICs).  except  for  one  "structured" 
note  issued  by  the  Federal  Home  Loan 
Bank  (FHLB)  and  three  fixed  coupon 
notes  issued  by  FNMA,  which  were 
backed  by  pools  of  residential 
mortgages. 

The  CMOs  are  described  as  follows: 
(a)  FHLMC  REMIC— Planned 


total  assets  of  $440,772  as  of  September  30. 1994; 
and  (iii)  the  Baird.  Baird.  Baird  ft  |ones  P.S.C 
Retirement  Plan,  which  had  49  participants  and 
total  assets  of  $2.S39,S44  as  of  Septemoer  30, 1994. 

>  Pursuant  to  29  CFR  2S10.3-2(d)  and  2510.3- 
3(b),  the  IRAs  and  Keogh  plans  would  not  be 
employee  benefit  plans  under  of  Title  I  of  the  Act 
However,  such  plans  are  sulqect  to  the  provisions 
of  Title  n  of  the  Act  and,  spedflcally,  the  prohibited 
transaction  provisions  of  section  4975  of  the  Coda. 


Amortization  Class  (PAC)  Series  1059, 
Class  F,  CUSIP  *312905MB5:  (b) 
FHLMC  REMIC— PAC  Series  1459.  Class 
P.  CUSIP  #312914DV3:  (c)  FHLMC 
REMIC— PAC  Series  1551,  Class  E, 
CUSIP  #312916XX2;  (d)  FHLMC 
REMIC — ^Targeted  Amortization  Class 
(TAC)  Series  1580,  Class  H.  CUSIP 
#3133TOA7;  (e)  FNMA  REMIC— 
Scheduled  Amortization  Class  Series 
1993-168,  Class  N,  CUSIP  #31359DQH9; 

(f)  General  Electric  (GE)  Capital 
Mortgage  Services  REMIC— PAC  Series 
1993-13,  Class  A6,  CUSIP  #36157LSB5; 

(g)  FHLMC  REMIC— Z  Tranche  Series 
1393.  Class  J.  CUSIP  #312912SQ2;  (h) 
FHLMC  REMIC— Z  Tranche  Series  1411, 
Class  ZA,  CUSIP  #312912X45;  (i) 
FHLMC  REMIC— Inverse  Floater  Series 
1438,  Class  F.  CUSIP  #31291 3TJ5;  (j) 
FHLMC  REMIC— Inverse  Floater  Series 
1625.  Class  SB,  CUSIP  #3133T22Q2;  (k) 
FHLMC  REMIC— Inverse  Floater  Series 
1660,  Class  S,  CUSIP  #3133T3QK7;  (1) 
FHLMC  REMIC— Inverse  Floater  Series 
1665,  Class  S.  CUSIP  #3133T3RD2;  (m) 
FNMA  REMIC— Inverse  Floater  Series 
1993-102.  Class  S.  CUSIP  #31359AR43; 
(n)  FNMA  REMIC— Inverse  Floater 
Series  1993-115.  Class  SE,  CUSIP 
#31359BDT1;  (o)  FNMA  REMlC:— 
Inverse  Floater  Series  1993-185,  Class 
SH,  CUSIP  #31359DU50;  (p)  FNMA 
REMIC— Inverse  Floater  Series  093-31, 
Class  SD,  CUSIP  #31359DZW6;  (q) 
FHLMC  REMIC— Inverse  Floater  Series 
1385,  Class  S,  CUSIP  #312912KK3:  (r) 
FNMA  REMIC— Z  Tranche  Series  1992- 
123,  Class  Z.  CUSIP  #31358N4F6:  (s) 
FNMA  REMIC— Diverse  Floater  Series 
1992-^129.  Class  S.  CUSIP  #31358N7D8: 
(t)  FNMA  REMIC— Inverse  Floater 
Series  G93-14.  Class  S.  CUSIP 
#31358TX87;  (u)  FNMA  REMIC— 
Principal  Only  (PO)  Series  1993-161. 
Class  GC.  CUSIP  #31359BXX0;  and  (v) 
GE  Capital  Mortgage  Services  REMIC— 
Inverse  Floater  Series  1993-17,  Class 
A20.  CUSIP  #36157LUY2. 

The  other  Securities  that  were  not 
CMOs  are  described  as  follows:  (a) 
FHLB  Structured  Note.  CUSEP 
#313389FC7,  an  inverse  floater  indexed 
bond  with  a  coupon  formula  based  on 
six-month  LIBOR;  (b)  FNMA  Note. 
CUSIP  *31359CAL9,  a  fixed  coupon 
note  paying  6.43  percent  annually,  due 
to  mature  on  January  13,  2004,  but 
callable  on  or  after  January  13, 1997;  (c) 
FNMA  Medium  Term  Note,  CUSIP 
#31364AJ37,  a  fixed  coupon  note  paying 
6.17  percent  annually,  due  to  mature  on 
December  2,  2003,  but  callable  on  or 
after  December  2. 1996;  and  (d)  FNMA 
Medium  Tenn  Note,  CUSIP 
»31364AVX7,  a  fixed  coupon  note 
paying  6.80  percent  annually,  due  to 


mature  on  October  23.  2002.  but  callable 
on  or  after  October  23, 1995. 

Of  the  twenty-six  (26)  Securities, 
twenty-four  (24)  had  their  underlying 
mortgages  guaranteed  by  either  the 
FNMA,  FHLMC,  or  FHLB.  The  Banks 
represent  that  most  of  the  CMOs  would 
be  considered  "guaranteed 
governmental  mortgage  pool 
certificates"  (see  29  CFR  2510.3-101).' 
The  Banks  state  that  it  is  unclear 
whether  the  Securities  that  are  not 
CMOs  would  be  so  considered  because 
they  are  debt,  rather  than  equity, 
instruments  issued  by  a  U.S. 
Government  agency.  However,  the 
Banks  state  that  all  of  the  Securities  are 
"publicly-offered  securities"  (see  29 
CFR  2510.3-101(a)(2)  and  (b))." 

5.  All  of  the  CMOs  mentioned  above 
were  structured  as  REMICs  pursuant  to 
section  860D  of  the  Code.  The  various 
classes  of  these  Securities  rei;eive 
principal  and,  possibly,  interest 
payments  in  differing  portions  and  at 
differing  times  ftom  the  cash  flowi) 
provided  from  the  monthly  payments 
received  on  the  underlying  mortgages 

The  repayment  of  principal  from  the 
imderlying  mortgages  fluctuates 
significantly.  To  facilitate  the 
structuring  of  such  REMICs,  the 
prepayments  on  the  pools  of  mortgages 
are  commonly  measured  relative  to  a 
variety  of  prepayment  models.  The 
model  used  for  these  REMICs  is  the 
Public  Securities  Association's  standard 
prepayment  model  or  '■PSA'.  For 
example,  this  model  may  assume  that 
mortgages  will  prepay  at  an  annual  rate 
of  .2  percent  in  the  first  month  after 
origination,  then  the  prepayment  rate 
would  increase  at  an  annual  rate  of  .2 


'  In  this  regard,  under  29  CFR  2510  3-iOi(i).  if 
a  plan  acquires  a  "guaranteed  govemnnental 
mortgage  pool  certificate",  the  plan's  assets  would 
include  the  certificate  but  not  any  of  the  mortgages 
underlying  such  certificate.  A  "guaranteed 
governmental  mortgage  pool  certificate"  is  a 
certificate  (i)  that  is  backed  by,  or  evidences  an 
interest  in.  specified  mortgages  or  participation 
interests,  and  (ii)  whose  interest  and  principal 
payments  are  guaranteed  bv  the  Government 
National  Mortgage  Association  (GNMA).  FHLMC 
(i.e.  "Freddie  Mac")  or  FNMA  (i.e    'Fannie  Mae"). 
Thus,  the  Banks  represent  that  since  most  of  the 
CMOs  that  were  owned  by  the  Plans  had  interest 
and  principal  payments  payable  under  the  CMOs 
guaranteed  by  FHLMC  or  FNMA.  the  assets  of  the 
Plans  did  not  include  any  of  the  mortgages 
underlying  such  CMOs. 

*  In  addition,  under  29  CFR  2S10.3-t01(a)(2)  and 
(b),  if  a  plan  acquires  a  "publicly-offered  security" 
that  grants  the  plan  an  equity  interest  in  an  entity, 
the  plan's  assets  would  include  the  security  but  not 
any  of  the  underlying  assets  of  the  entity.  'Therefore, 
the  Banks  represent  that  the  assets  of  the  Plans  thai 
owned  the  CMOs  issued  by  GE  Capital  Mortgage 
Sarvices  did  not  include  any  of  the  mortgages 
underlying  such  CMOs  even  though  such  CMOs 
would  iK>t  be  considered  a  "guaranteed 
gov«minental  mortgage  pool  certificate"  under  the 
Department's  "plan  assets"  regulation. 
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percent  per  month  up  to  the  30th  month 
after  origination  and  then  the 
prepayment  rate  would  remain  constant 
at  6  percent  per  annum  in  the  30th  and 
later  months.  Such  an  assumption  is 
called  100  PSA. 

The  REMIC  structure  allocates 
principal  payments  to  the  various 
classes  or  "tranches"  in  varying 
amounts  as  principal  payments  are 
made  according  to  the  allocations 
specified  in  the  prospectuses.  The  exact 
date  of  repayment  of  all  principal  to  any 
REMIC  class  is  not  known  until  the 
mortgage-backed  securities  are  paid  in 
full.  The  maturity  for  the  various  classes 
is  referred  to  as  the  "weighted  average 
life"  (WAL).  The  WAL  for  a  particular 
class  of  securities  refers  to  the  average 
amount  of  time,  expressed  in  years, 
which  will  elapst^  from  the  date  of  the 
issuance  of  «iich  se<:urities  until  each 
dollar  of  principal  has  been  repaid  to 
the  investor  based  on  the  PSA 
assumpt  on.  The  holders  of  all  classes 
will  r-(  .Mve  all  of  their  principal  back. 
Thfc  timing  of  when  that  principal  is 
returned  is  dependent  on  how  quickly 
the  underlying  mortgages  are  repaid  or 
refinanced.  However,  in  no  event  will 
the  time  for  the  recovery  of  principal 
exceed  the  final  maturity  date  of  the 
underlying  mortgages. 

Each  month  the  monthly  payments  on 
the  underlying  mortgages  are  collected 
and  distributed  to  the  holders  of  the 
various  REMIC  classes.  Depending  upon 
the  structure  of  the  REMIC,  interest  may 
be  paid  monthly  according  to  a  specific 
formula.  The  C^Os  owned  by  the  Plans, 
referred  to  above,  included  "principal 
only"  (POs)  tranches.  "Z  class" 
tranches,  and  inverse  floating  rate 
classes  (i.e.  so-called  "inverse  floaters") 
with  coupon  rate  formulas  based  on 
either  UBOR  or  COFl. 

The  'principal  only"  CMOs  are 
similar  to  other  bonds  where  an  investor 
purchases  the  se<;urity  at  a  discount  and 
receives  the  principal  cash  flow  off  the 
collateral.  The  difference  in  the 
principal  amount  invested  and  the  face 
value  equates  to  the  investment's  yield. 
The  timing  of  the  cash  flows  received 
determines  the  ultimate  yield  on  the 
investment.  With  a    principal  only" 
CMO.  the  faster  the  collateral  pays 
down,  the  higher  the  yield  the  investor 
receives.  Income  is  recognized  by 
accreting  the  dist:ount  over  the  expected 
life  of  the  security.  There  are  no  regular 
interest  payments  received  on 
'principal  only"  CMOs. 

There  is  no  loss  of  principal  because 
the  investor  will  ultimately  re<.eive  the 
face  value  of  the  CMO,  assuming  that 
the  underlying  mortgages  are  guaranteed 
by  a  U.S.  Government  agency  (e.g. 
FNMA  or  FHLMC).  However,  there  is  no 


guarantee  as  to  the  timing  of  the  cash 
flows  for  such  CMO's  and  the  ultimate 
yields  to  the  investors  can  be  difficult  to 
predict. 

The  CMOs  that  are  "Z  tranche" 
classes  of  such  Securities  are  the  last 
tranches  entitled  to  rvpayment  of 
principal  from  the  underlying 
mortgages.  Therefore,  such  CMOs  are 
the  most  susceptible  to  principal 
payment  extensions  which  lengthen  the 
duration  of  the  security  beyond  the 
initially  determined  WAL.  based  on  the 
PSA  assumptions  for  prepayments  on 
the  underlying  mortgages.  As  noted 
above,  the  timing  for  when  all  principal 
payments  will  be  made  is  dep>endent  on 
how  quickly  the  underlying  mortgages 
are  repaid  or  refinanced.  If  interest  rates 
increase  significantly  for  a  period  of 
time,  then  there  will  be  significantly 
fewer  mortgages  that  are  repaid  or 
refinanced.  Such  interest  rate  increases 
can  dramatically  change  the  WAL  for  a 
"Z  tranche"  CMO,  as  well  as  other 
lower  ranked  CMO  tranches.  In 
addition,  the  amount  of  principal 
payments  that  a  "Z  tranche"  CMO 
investor  will  receive  during  such 
periods  will  be  much  less. 

The  CMOs  that  are  "inverse  floaters" 
are  so  described  because  the  formulas 
used  to  calculate  the  interest  payments, 
which  adjust  monthly  for  each  class  of 
the  Security,  usually  raise  the  interest 
rate  when  the  index  falls  and  lower  the 
interest  rate  when  the  index  rises. 

Most  of  the  coupon  rate  formulas  are 
based  on  an  interest  rate  index  known 
as  "LIBOR '.  LIBOR  refers  to  the 
arithmetic  mean  of  the  London 
Interbank  offered  quotations  for  one- 
month  Eurodollar  deposits.  LIBOR 
moves  up  or  down  as  interest  rates 
move  up  or  down.  The  movement  of 
LIBOR  has  an  inverse  relationship  with 
respect  to  the  interest  paid  on  the 
inverse  floating  rate  classes.  The  CMOs 
with  interest  rate  formulas  based  on  the 
COFl  rate  operate  in  the  same  manner. 
Therefore,  significant  interest  rate 
increases  can  have  a  dramatically 
adverse  affect  on  the  investor's  coupon 
rate  and  can  lower  the  market  value  of 
the  security  vis  a  vis  other  fixed  income 
securities  of  comparable  duration  (see 
Para^aph  7  below). 

6.  The  Securities  were  purchased  by 
the  Banks,  as  trustee  of  the  Plans,  from 
the  following  entities:  (a)  Kemper 
Securities;  (b)  Crews  h  Associates:  (c) 
Marcus.  Stowell  &  Beye;  (d)  Bear 
Steams;  (e)  Morgan  Keegan;  {()  Merrill 
Lynch;  and  (g)  First  Institutional 
Securities.  As  noted  earlier,  these 
entities  were  all  independent  of  the 
Plans  as  well  as  the  Banks  and  their 
affiliates.  In  addition,  the  applicant 
notes  that  the  Banks  acted  as  a  trustee 


with  investment  discretion  for  the  assets 
of  the  Plans  that  were  invested  in  the 
Securities  and  the  entities  that  sold  the 
Securities  to  the  Plans  were  not  acting 
as  fiduciaries  for  such  Plans.' 

7.  With  respect  to  the  CMOs.  at  the 
time  of  the  purchase  of  these  Securities 
by  the  Plans,  the  Banks  anticipated  that 
most  of  the  CMOs  would  be  retired 
within  two  to  five  years  of  the  date  of 
purciiase  due  to  prepayments  of  the 
underlying  mortgages  in  each  pool  as 
obligors  refinanced  their  mortgages  at 
lower  interest  rates.  The  Banks  thought 
that  the  CMOs  would  yield  the  Plans  a 
high  rate  of  return  which  would  be 
superior  to  the  yields  available  on  other 
fixed  income  securities  of  comparable 
duration  at  the  time  of  the  transactions.* 
The  Banks  note  that  the  ideal  time  to 
buy  CMOs  that  are  "inverse  floaters" 
would  be  when  interest  rates,  as 
measured  by  indices  such  as  LIBOR  or 
COFl.  are  high  and  are  expected  to  go 
down  during  the  time  the  investor  is 
holding  the  CMOs.  However,  when 
interest  rates  rise,  the  rate  of  return  on 
these  CMOs  goes  down  and  the 
securities  become  less  valuable. 

The  Banks  note  that  initially  the  Plans 
were  receiving  monthly  interest 
payments  on  the  CMOs  at  rates  that 
were  significantly  above  the  market  rate 
for  comparable  securities,  as  measured 
by  interest  rate  indexes  at  the  time. 
However,  increases  in  such  interest 
rates  during  1994  changed  the 
investment  outlook  for  the  Securities. 
As  a  result,  the  Banks  anticipated  that 
the  CMOs  would  not  be  retired  for  many 
years  because  of  the  projected  decrease 
in  the  prepayments  of  mortgages  held  in 
each  pool.  Furthermore,  the  increases  in 
interest  rates  caused  both  the  rate  of 
return  on  the  CMOs  (as  measured  by  the 
monthly  interest  payments]  and  the 
market  value  of  the  CMOs  to  decrease 
significantly. 

In  addition,  the  Banks  state  that 
similar  decreases  in  market  value  were 
occurring  with  respect  to  the  other 
Securities  that  were  not  CMOs.  This  was 
particularly  true  for  the  FHLB 
Structured  Note  because  it  had  a  coupon 
rate  formula,  based  on  LIBOR,  that  was 
similar  to  the  CMOs  that  were  "inverse 


'The  Depanment  is  not  providing  any  views  in 
this  proposed  exemption  as  to  Hduciary  status  and 
related  decisions  involved  in  the  investment  of  the 
Plans  in  the  subject  transactions. 

■^For  example,  the  Banks  state  that  a  five-year 
U.S.  Treasury  Note  yielded  8.7  percent  on  March 
31.  1990,  but  yielded  only  4.7  percent  on  September 
2B,  1993.  The  Banks  note  that  this  interest  rate 
"environment"  led  to  the  development  of  new 
structured  products,  such  as  "inverse  floAters", 
which  many  investors  believed  would  produce 
superior  returns  based  on  interest  rate  projections 
at  the  time. 
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floaters".^  The  FNMA  Medium  Term 
Notes,  which  paid  fixed  coupon  rates, 
were  also  declining  in  market  value  vis 
a  vis  other  fixed  income  securities  of 
comparable  duration  (e.g.  US  Treasury 
Notes)  although  to  a  lesser  extent  than 
the  "inverse  floaters". 

Therefore,  by  the  end  of  1994,  the 
Banks  state  that  the  Plans  were  foced 
with  the  prospect  of  incurring 
significant  losses  on  their  investments 
in  the  Securities,  particularly  the 
"inverse  floaters"  and  "Z  tranche" 
CMOs." 

8.  In  November  and  December  1994, 
the  Banks  obtained  bids  from  various 
broker-dealers  and  pricing  services  in 
order  to  establish  the  fair  market  value 
of  the  CMOs  and  other  Securities.  The 
Banks  received  market  price 
information  on  the  Securities  fit>m 
Bloomberg  Financial  Markets  (i.e.  a 
well-knoum  pricing  service  for  CMOs), 
as  well  as  bid  quotations  from  Bear 
Steams,  Smith  Barney,  Alex  Brown  & 
Sons.  Morgan  Keegan,  DLJ  (i.e. 


''The  coupon  formula  for  the  FHLB  Structured 
Note  was  14.375  percent — (2  x  six-month  UBOR). 
This  Security's  coupon  bad  a  cap  of  14.375  percent 
and  a  floor  of  0  percent  The  coupon  rate  was  reset 
annually  on  April  6  and  October  6.  The  coupons 
ranged  from  8  percent  as  of  April  6,  1993  to  2.6875 
percent  as  of  October  6, 1994. 

*The  Department  is  expressing  no  opinion  in  this 
proposed  exemption  regarding  whether  the 
acquisition  and  holding  of  the  CMOs  by  the  Plans 
violated  any  of  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act. 

The  Department  notes  that  section  404(a)  of  the 
Act  requires,  among  other  things,  that  a  fiduciary 
of  a  plan  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  benefits  to     '' 
participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan.  Section 
404(a)  of  the  Act  also  states  that  a  plan  fiduciary 
should  diversify  the  investments  of  a  plan  so  as  to 
minimize  the  risk  of  large  losses,  unless  under  the 
circumstances  it  is  clearly  prudent  not  to  do  so. 

In  this  regard,  the  Department  is  not  providing 
any  opinion  as  to  whether  a  particular  category  of 
investments  or  investment  strategy  would  be 
considered  prudent  or  in  the  best  interests  of  a  plan 
as  required  by  section  404  of  the  Act.  The 
determination  of  the  prudence  of  a  particular 
investment  or  investment  course  of  action  must  be 
made  t>y  a  plan  fiduciary  after  appropriate 
consideration  to  those  facts  and  circumstances  that, 
given  the  scope  of  such  fiduciary's  investment 
duties,  the  fiduciary  knows  or  should  know  are 
relevant  to  the  particular  investment  or  investment 
course  of  action  involved,  including  the  plan's 
potential  exposure  to  losses  and  the  role  the 
investment  or  investment  course  of  action  plays  in 
that  portion  of  the  plan's  investntent  portfolio  with 
respect  to  which  the  fiduciary  has  investment 
duties  (see  29  CFR  25S0.404»-1).  Tfae  Department 
also  notes  that  in  order  to  act  prudently  in  making 
investment  decisions,  a  plan  fiduciary  must 
consider,  among  other  factors,  the  availability,  risks 
and  potential  return  of  alternative  investments  for 
the  plan.  Thus,  a  particular  investment  t>y  a  plan, 
which  is  selected  in  preference  to  other  alternative 
investments,  would  generally  not  be  prudent  if  such 
investment  involves  a  greater  risk  to  the  security  of 
a  plan's  assets  than  comparable  investments 
offering  a  similar  rstum  or  result. 


Donaldson.  Lufkin  &  Jenrette).  and 
Prudential  Securities  (the  Broker- 
Dealere).  All  of  the  information  received 
confirmed  that  the  fair  market  value  of 
the  Securities  was  below  their  book 
value  (i.e.  either  the  outstanding 
principal  balance  or  the  amortized  cost). 

The  Banks  represent  that  ten  (10)  of 
the  twenty-six  (26)  total  Sectirities  held 
by  the  Plans  were  sold  on  the  open 
market  on  November  2, 1994.  for 
$1,156,028.46.'  This  transaction 
included  six  (6)  of  the  CMOs  and  all 
four  (4)  of  the  Securities  that  were  not 
CMOs.  The  Securities  were  sold  after 
the  Banks  obtained  bids  for  the 
Securities,  on  an  all  or  nothing  basis, 
from  all  of  the  Broker-Dealers.  After 
obtaining  bids  from  the  Broker-Dealers, 
the  Banks  sold  these  Securities  to 
Prudential  Securities  (Prudential) 
because  it  was  the  broker  with  the 
highest  average  total  bid  for  ail  of  the 
Securities  that  were  involved.  The  bids 
obtained  by  the  Banks  for  all  of  these 
Securities  were  as  follows: 

(a)  Alex  Brown— 77.944;  (b)  Bear 
Steams — 76.996;  (c)  Morgan  Keegan — 
76.996;  (d)  Smith  Barney— 77.913;  (e) 
DLJ— 77.364;  and  (f)  Prudential— 
78.068.'° 

After  the  sale  of  these  Securities  to 
Prudential,  the  Banks  made  the  Plans 
"whole"  for  their  losses  on  the 
investments.  In  this  regard,  the  Plans 
received  separate  "makewhole" 
payments  from  PNC,  the  Banks'  holding 
company,  on  January  20, 1995,  of 
$210,725.  These  "makewhole" 
payments  equalled  the  difference 
between  the  book  value  (as  discussed  in 
Paragraph  12  below)  of  the  Securities  at 
the  time  of  sale  and  the  market  price 
received  &t)m  the  sale  of  the  Securities 
to  Prudential.  The  Banks  represent  that 
the  Plans  involved  will  also  receive 
additional  payments,  as  of  the  date  the 


*These  Securities  were  the  following:  (1)  FHLMC 
REMIC— PAC  Series  1059,  Class  F.  CUSIP 
«312905MB5:  (2)  FHLMC  REMIC— PAC  Series 
1459.  Class  P,  CUSIP  «312914DV3;  (3)  FHLMC 
REMIC— PAC  Series  1551.  Class  E,  CUSIP 
«312916XX2:  (4)  FHLB  Structured  Note,  CUSIP 
#313389FC7;  (5)  FHLMC  REVOC— TAG  Series  1580, 
Class  H,  CUSIP  #3133TOA7;  (6)  FNMA  Note,  CUSIP 
*31359CAL9:  (7)  FNMA  REMIC— Scheduled 
Amortization  Class  Series  1993-168,  Class  N, 
CUSIP  *31359DQH9;  (8)  FNMA  Medium  Term 
Note,  CUSIP  «31364AI37;  (9)  FNMA  Medium  Term 
Note.  CUSIP  t31364AVX7:  and  (10)  GE  Capiul 
Mwtgage  Services  REMIC— PAC  Series  1993-13, 
Class  A6,  CUSIP  f36157LSB5. 

'°The  Broker-Dealers'  bids  represent  a  price 
quoted  per  SlOO  of  principal.  To  determine  the 
price  for  the  Securities  received  by  the  Banks  l>ased 
on  the  average  bid  quoted,  the  par  value  of  the 
Securities  would  be  multiplied  by  the  particular 
quote,  expressed  as  a  percentage  of  100.  For 
example,  if  the  par  value  of  the  Securities  was 
S100,000  and  the  average  bid  for  the  Securities  was 
$78.50  per  SlOO  of  principal,  the  quoted  price 
would  have  been  S78,500  since  $100,000  x  .7850  « 
S78.S00. 


proposed  exemption  is  granted, 
reflecting  a  reasonable  rate  of  interest 
for  the  period  from  November  2, 1994 
(the  date  of  the  sale  of  these  Securities 
on  the  open  market)  until  January  20, 
1905  (the  date  sudh  payments  were 
made  to  the  Plans).  ■  ■ 

Since  the  "makewhole"  payments 
made  on  January  20, 1995  were  a 
transaction  between  the  Plans  and  PNC. 
a  p>arty  in  interest  with  respect  to  the 
Plans,  the  Banks  request  that  the 
proposed  exemption  cover  such 
"makewhole"  payments.  There  will  also 
be  additional  "makewhole"  payments 
made  to  the  Plans,  as  of  the  date  the 
proposed  exemption  is  granted,  to 
reflect  the  additional  amounts  owned  to 
the  Plans  based  on  the  difference 
between  the  book  value  (i.e.  outstanding 
principal  balance)  and  the  amortized 
cost  of  some  of  the  Securities,  where  the 
latter  amount  would  have  been  greater 
at  the  time  of  the  transaction  (as 
discussed  further  below). 

9.  On  December  28, 1994,  the  Banks 
sold  fifteen  (15)  of  the  remaining  sixteen 
(16)  Securities  from  the  Plans  to  PNC  for 
$3,069.187.54. '2 

The  Securities  were  sold  for  cash  at 
an  amount  equal  to  the  book  value  of 
the  Securities,  as  calculated  by  the 
Banks,  at  the  time  of  the  transaction  (as 
discussed  further  in  Paragraph  12 
below). 

10.  Prior  to  the  transaction  on 
December  28, 1994.  the  Banks  obtained 
bid  quotations  for  each  of  the  Securities 
from  Bear  Steams,  Smith  Bamey,  and 
Alex  Brown  k  Sons,  as  well  as  market 
price  information  frx>m  Bloomber]g 
Financial  Markets  (Bloomberg).  All  of 
the  quotations  received  from  these 
Broker-Dealers  and  the  information 


'  <  The  Banks  state  that  the  interest  on  this 
"makewhole"  payment  for  the  2.5  month  period 
would  be  approximately  $1,720.43. 

"These  Securities  were  the  following:  (1) 
FHLMC  REMIC— Z  Tranche  Series  1393,  Class  |. 
CUSIP  t3129l2SQ2:  (2)  FHLMC  REMJG— Z  Tranche 
Series  1411,  Class  ZA,  CUSIP  (312912X45;  (3) 
FHLMC  REMIC— inverse  Floater  Series  1438.  Class 
F,  CUSIP  #312913TJ5;  (4)  FHLMC  REMIC— Inverse 
Floater  Series  1625.  Class  SB.  CUSIP  f3133T22Q2: 
(5)  FHLMC  REMIC— Inverse  Floater  Series  1660, 
Class  S.  CUSIP  #3133T3QK7;  (6)  FHLMC  REMIC— 
Inverse  Floater  Series  1665,  Class  S.  CUSIP 
«3133T3RD2:  (7)  FNMA  REMIC— Inverse  Floater 
Series  1993-102.  Class  S,  CUSIP  (31359AR43:  (8) 
FNMA  REMIC— Inverse  Floater  Series  1993-1  IS. 
Class  SE,  CUSIP  «31359BOTl;  (9)  FNMA  REMIC— 
Inverse  Floater  Series  1993-185,  Class  SH.  CUSIP 
«313S9DU50:  (10)  FNMA  REMIC— Inverse  Floater 
Series  G93-31,  Class  SD.  CUSIP  f  313S9DZW6:  (11) 
FHLMC  REMIC— Inverse  Floater  Series  1385.  Class 
S,  CUSIP  f312912KK3;  (12)  FNMA  REMIC— Z 
Tranche  Series  1992-123.  Class  Z.  CUSIP 
«31358N4F6:  (13)  FNMA  REMIC— Inverse  Floater 
Series  1992-129,  Class  S.  CUSIP  *31358N7De:  (14) 
FNMA  REMIC— Inverse  Floater  Series  093-14, 
Class  S,  CUSIP  t31358TX87;  and  (15)  FNMA 
REMIC— Principal  Only  (PO)  Series  1993-161, 
Class  GC,  CUSIP  t31359BXX0. 
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obtained  from  Bloomberg  showed  that 
the  Cair  market  value  of  the  Securities 
was  below  their  book  value  as  of 
December  15. 1994.  The  following  chart 
shows  the  market  price  information 
from  Bloomberg  for  each  of  the 
Securities  involved  in  the  sale  to  PNC 
on  December  28. 1994. 


Securities  (CMOS) 


FHLMC  REMIC— Z  Tran.    1393. 

Class  J 

FH04C  REMIC— Z  Tran.   1411. 

Class  ZA  

FHLMC   REMIC— 4nv.   R.    1438, 

Class  F 

FHl>4C  REMIC— Inv.   R.   1625, 

Class  SB 

FHLMC  REMIC— inv.   R.    1660, 

CtassS  

FHLMC   REMIC— Inv.    R.    1666. 

Class  S  

fNMA    REMIC— Inv.    Fl.    1993- 

102,  Class  S  

FNMA    REMIC— 4nv.    Fl.    1993- 

115.  Class  SE 

FNMA    REMIC-inv.    Fl.    1993- 

186.  Class  SH 

FNMA  REMIC— inv.  R.  093-31. 

Class  SD 

FHLA4C   REMIC— Inv.   R.    1386. 

Class  S  

FNMA   REMIC-Z   Tran.    1992- 

123.  Class  Z  

FNMA    REMIC— Inv.    Fl.    1992- 

129.  Class  S  

FNMA  REMIC— Inv.  R.  093-14. 

Class  S  

FNMA    REMIC— PC    1993-161. 

Class  GC  


BloombefQ 

markal 

price 


89.688 
57.500 
82.000 
77.313 
60.094 
66.489 
39.281 
33.219 
78.063 
71.188 
63.666 
79.719 
98.813 
20.500 
19.375 


11.  On  January  13, 1995.  the  Banks 
sold  the  last  remaining  Security  (i.e.  the 
GE  Capital  Mortgage  Services  R^41C — 
Inverse  Floater  Series  1993-17.  Class 
A20)  from  the  Plans  to  PNC  for 
$187,055.19.  an  amount  which 
represented  the  book  value  of  the 
Securities  at  the  time  of  the  transaction. 
The  Banks  represent  that  no  bids  were 
obtained  from  any  of  the  Broker-Dealers 
for  this  transaction  because  information 
from  Bloomberg  indicated  that  the 
market  price  for  the  Security  would  be 
approximately  21.65.  an  amount  far 
below  its  book  value  at  the  time  of  the 
transaction. 

12.  The  total  sales  proceeds  received 
by  the  Plans  for  the  Securities 
(including  the  "makewhole"  payments 
of  $210,725  paid  in  connection  with 
certain  Securities  sold  on  the  open 
market)  was  $4,622,996.19.  The  Banks 
state  that  this  amount,  which  was  based 
on  the  book  value  of  the  Securities  at 
the  time  of  the  transactions,  far 
exceeded  the  fair  market  value  of  the 


Securities  at  the  time  of  the 
transactions.  1^ 

In  this  regard,  the  "book  value"  of  the 
Seciirities  was  determined  by  the  Banks 
to  be  equal  to  the  outstanding  principal 
balance  of  the  Securities  at  the  time  of 
the  transaction,  plus  accrued  but  unpaid 
interest.  However,  the  Banks 
subsequently  determined  that  in  some 
cases  the  amortized  cost  of  the 
Securities,'^  as  calculated  by  the  Banks, 
was  greater  than  the  outstanding 
principal  balance  of  the  Seciirities.  The 
amortized  cost  of  certain  Seciirities 
slightly  exceeded  their  outstanding 
principal  balance  in  situations  where 
the  Securities  were  initially  purchased 
by  the  Plans  at  a  discount  to  their  face 
value.  The  Banks  state  that  a  total  of 
eleven  (11)  of  the  Securities  wwe 
bought  by  the  Plans  at  a  discount.  The 
difference  between  the  amount  paid  by 
PNC  to  the  Plans,  based  on  the 
outstanding  principal  balance  of  the 
Securities,  and  the  amount^that  would 
have  been  paid  if  the  amortized  cost 
method  had  been  used  for  the  Securities 
bought  at  a  discount,  resulted  in  an 
"underpayment"  of  $21,876.89. 

The  Banks  represent  that  PNC  is 

firepared  to  pay  this  additional  amount 
plus  a  reasonable  rate  of  interest  on 
such  amount)  ■'  to  the  affected  Plans  as 
of  the  date  this  proposed  exemption  is 
granted. 

In  addition,  the  Banks  state  that  there 
is  accrued  but  unpaid  interest  of 
approximately  $12,194.62,  which  is  still 
owed  to  'he  Plans  on  the  Securities 
involved  in  the  transaction  with  PNC 
that  occurred  on  December  28, 1994. 
The  Banks  represent  that  PNC  will  pay 
this  remaining  accrued  interest  due  on 


■*The  Bank*  nola  that  tba  ortginaJ  coat  of  tha 
Sacuritiaa  for  tba  Plana  (otallad  SS.6ai.S02.S9.  Tba 
Plans  had  baan  paid  S427.2S4.3S  in  iniaraat  and 
$1.1SS,914.74  in  principai  prior  to  tha  tranaactions. 

■<Tba  Bank*  cuta  that  tha  ionnula  uaed  to 
dalartnina  tba  amortliad  ooat  o(  thaaa  Securitia* 
waa  ai  follow*:  (IPurchaaa  Prica— 100/ 
WALx12|x(WALxl2— ffiOQtha  baldJI-t^lOO.  For 
exampla.  auuroa  that  a  particular  CMC  invaatmant 
ha*  baan  bald  by  a  Plan  for  6  month*.  If  tha  WAL 
wa*  2.02  yaar*  and  tba  purchasa  prica  wa«  90  baaad 
on  tha  par  valua  baing  100.  tha  fcrmula  would  ha: 

ll(90-lOO)/(2.02xl2)|xf(Z.02xl2) -6)1)1-100 

•l(  -  10/24.24M24.24  -  8)|«100 

-( -  .412S413X1B.24M0O 

+  -7.S247S33'«-I00 

-92.475247 

As  Ibe  formula  indicataa,  tba  amortizad  cost 
using  tha  avaraga  liis  at  purchaaa  would  be 
$92.47S247  a*  compaiad  to  tha  purchaaa  prica  of 
$90.00.  Thi*  amortizad  cost  formula  allow*  tha 
"book  valua"  to  raflact  the  yiald  to  tha  Plan  baaad 
on  the  purchaaa  of  the  sacurity  at  a  discount  from 
tha  (ace  valua  and  aocratas  this  diacoual  ovar  tha 
WAL  for  tha  sacurity. 

'< The  Banks  sute  that  as  of  Saplambar  1996.  tba 
intaiaat  on  tha  additional  amount  owad  would  be 
equal  to  appraxLmately  S2.297.07,  using  an  annual 
rataofSparcant  ior  the  2l-monthpariod  since  tha 
transaction. 


the  Securities  (plus  a  reasonable  rate  of 
interest  on  sudi  amount)  '*  to  the 
affected  Plans  as  of  the  date  this 
proposed  exemption  is  granted. 

Tnerefore,  the  Plans  will  receive  a 
total  amount  that  is  equal  to  the  greater 
of:  (i)  the  outstanding  principal  balance 
for  each  Security  owned  by  the  Plan, 
plus  accrued  but  unpaid  interest,  at  the 
time  of  the  sale:  (ii)  the  amortized  cost 
for  each  Security  owned  by  the  Plan  on 
the  date  of  the  sale,  plus  accrued  but 
unpaid  interest,  as  determined  by  the 
Banks;  or  (iii)  the  fair  market  value  of 
each  Security  owned  by  the  Plan  as 
determined  by  the  Banks  frxim  broker- 
dealers  or  pricing  services  independent 
of  the  Banks  at  the  time  of  the  sale.  In 
addition,  the  Plans  will  receive  a 
reasonable  rate  of  interest  on  any 
additional  amounts  owed  to  the  Plans. 

13.  The  Banks  represent  that  the  Plans 
received  a  reasonable  rate  of  return  on 
the  Securities  during  the  period  of  time 
that  such  Securities  were  held  by  the 
Plans.  The  annualized  rate  of  return  for 
each  Security  during  this  time  varied 
&t>m  between  24.63  percent  to  0.53 
percent.  The  weighted  average  annual 
rate  of  return  on  the  Securities  was 
approximately  8.32  percent.  The  Banks 
state  that  the  expected  yield  on  the 
Securities  at  the  time  of  purchase 
exceeded  the  yield  for  other  similar 
fixed  income  securities  of  comparable 
duration.  With  respect  to  the  actual 
yields  to  the  Plans  on  the  Securities,  the 
Banks  state  that  an  analysis  of  each  of 
the  Securities  held  by  the  Plans  reveals 
that  the  Securities  outperformed  the  rate 
of  return  of  leading  investment  indices 
for  similar  fixed-income  securities 
during  the  period  of  time  that  they  were 
held  by  the  Plans.  Therefore,  the  Banks 
represent  that  each  of  the  Plans  that 
held  these  Securities  outperformed  the 
rate  of  return  of  an  appropriate  index  of 
fixed-income  securities  during  this 
period. 

14.  The  Banks,  as  trustee  of  the  Plans, 
represent  that  the  sale  of  the  Securities 
was  in  the  best  interests  of  the  Plans  and 
their  participants  and  beneficiaries  at 
the  time  of  the  transactions.  The  Banks 
state  that  the  sale  transactions  insulated 
the  Plans  from  further  decreases  in  the 
fair  market  value  of  the  Securities. 
Specifically,  the  Banks  state  that  the 
sale  of  the  Securities  by  the  Plans  to 
Prudential  on  November  2, 1994,  at 
their  fair  market  value,  plus  the 
"makewhole"  payments  made  to  the 
Plans  by  PNC  on  January  20, 1995,  made 
the  Plans  involved  "whole"  for  the 


>*Tha  Banks  state  that  as  of  Saptembar  1996,  tba 
intarasi  oo  this  rawalnlng  intaraal  amount  would  be 
equal  to  approKimataiy  Sl  .260.44.  uaing  an  annual 
rata  of  6  parcMt  far  tha  Sl-moBth  period  since  tha 
tranaaction. 
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actual  losses  they  would  have  otherwise 
incurred.  In  addition,  the  Bank  states 
that  the  sale  of  the  other  Securities 
(CMOs)  by  the  Plans  to  PNC  on 
December  28, 1994  and  January  13, 1995 
provided  the  Plans  with  an  amount 
which  exceeded  the  fair  market  value  of 
the  Securities  at  the  time  of  the 
transactions.  Finally,  the  Banks  state 
that  the  additional  "makewhole" 
payments  for  the  book  value 
adjustments  based  on  the  amortized  cost 
of  some  of  the  Securities,  and  the 
additional  payments  for  accrued  but 
unpaid  interest  on  some  of  the 
Securities  (plus  a  reasonable  rate  of 
interest  on  such  amounts),  will  be  paid 
to  the  Plans  as  of  the  date  that  the 
exemption  is  granted. 

15.  The  Banks  represent  that  they  took 
all  appropriate  actions  necessary  to 
safeguEird  the  interests  of  the  Plans  and 
their  participants  and  beneficiaries  in 
connection  with  the  sale  transactions. 
The  Banks  ensured  that  each  Plan 
received  the  appropriate  amount  of  cash 
from  PNC  in  exchange  for  such  Plan's 
Securities.  The  Banks  also  ensured  that 
the  Plans  did  not  pay  any  commissions 
or  other  expenses  in  connection  with 
the  sale  of  the  Securities. 

16.  In  summary,  the  Bank  represents 
that  the  sale  satisfied  the  statutory 
criteria  of  section  408(a)  of  the  Act  and 
section  4975  of  the  Code  because:  (a) 
each  sale  was  a  one-time  transaction  for 
cash;  (b)  each  Plan  has  received  or  will 
receive  a  total  amount  for  its  Securities, 
including  the  sale  proceeds  and 
"makewhole"  payments  for  transactions 
that  occurred  either  on  the  open  market 
or  with  PNC,  which  is  equal  to  the 
greater  of:  (i)  the  outstanding  principal 
balance  for  each  Security  owned  by  the 
Plan,  plus  accrued  but  unpaid  interest, 
at  the  time  of  the  sale,  (ii)  the  amortized 
cost  for  each  Security  owned  by  the 
Plan  on  the  date  of  the  sale,  plus 
accrued  but  unpaid  interest,  as 
determined  by  the  Banks;  or  (iii)  the  fair 
market  value  of  each  Security  owned  by 
the  Plan  as  determined  by  the  Banks 
based  on  information  obtained  from 
independent  third  party  sources  at  the 
time  of  the  transactions;  (c)  the  Plans 
will  receive  a  reasonable  rate  of  interest 
on  any  additional  amounts  owed  to  the 
Plans  as  of  the  date  this  proposed 
exemption  is  granted;  (d)  the  Plans  did 
not  pay  any  commissions  or  other 
expenses  with  respect  to  the  sales;  (e) 
the  Banks,  as  trustee  of  the  Plans, 
determined  that  the  sale  of  the 
Securities  would  be  in  the  best  interests 
of  the  Plans;  (f)  the  Banks  took  all 
appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Plans  and 
their  participants  and  beneficiaries  in 
connection  with  the  transactions;  and 


(g)  the  Plans  received  a  reasonable  rate 
of  return  on  the  Securities  during  the 
period  of  time  that  they  were  held  by 
the  Plans. 

Notice  to  Interested  Persons 

The  applicant  states  that  notice  of  the 
proposed  exemption  shall  be  made  by 
first  class  mail  to  the  appropriate  Plan 
fiduciaries  within  fifteen  days  following 
the  publication  of  the  proposed 
exemption  in  the  Federal  Register.  This 
notice  shall  include  a  copy  of  the  notice 
of  proposed  exemption  as  published  in 
the  Federal  Register  and  a  supplemental 
statement  (see  29  CFR  2570.43(b)(2)) 
which  informs  interested  persons  of 
their  right  to  comment  on  and/or 
request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  public  hearing  are  due 
within  forty-five  days  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register. 

For  Further  Information  Contact:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toil-fr%e  number.) 

Univar  Corporation  Uni$aver  Tax 
Savings  Investment  Plan  (the  Plan), 
Located  in  Kirkland,  Washington 

[Application  No.  I>-10143) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
tho  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  extension  of  credit  in  the  form 
of  guarantees  and  loans  of  funds  (the 
Loans),  not  to  exceed  $1,466,785.38,  to 
the  Plan  by  Univar  Corporation  (the 
Employer),  the  sponsor  of  the  Plan,  or 
its  successors,  with  respect  to 
Guaranteed  Investment  Contract  No. 
62127  (the  QIC)  issued  by  Confederation 
Life  Insurance  Company  of  Canada 
(Confederation),  and  the  repayment  of 
the  Loans  by  the  Plan  to  the  Employer, 
or  its  successors,  provided  the  following 
conditions  are  satisfied:  (a)  All  terms 
and  conditions  of  the  transactions  are 
no  less  favorable  to  the  Plan  than  those 
the  Plan  could  receive  in  arm's-length 
transactions  with  unrelated  parties;  (b) 
No  interest  payments  or  other  expenses 
will  be  incurred  by  the  Plan  with 
respect  to  the  transactions;  (c) 


Repayment  of  the  loans  will  be  made 
from  proceeds  realized  frttm  the  GIC 
(the  GIC  Proceeds)  as  paid  to  the  Plan 
by  Confederation,  its  successors,  or  any 
other  third-party,  and  made  only  if  the 
repayments  do  not  interfere  with  the 
Uquidity  needs  of  the  Plan  for  payment 
of  benefits,  transfer  of  investments, 
hardship  withdrawals  or  loans  as 
determined  by  BZW  Barclays  Global 
Investors,  N.A.,  the  Plan  trustee;  (d) 
Repayment  dfthe  Loans  will  be  waived 
by  the  Employer  and  its  successors  to 
the  extent  the  Loans  exceed  the  GIC 
Proceeds,  and  (e)  All  unpaid  principal 
and  interest  that  was  due  under  the  GIC 
on  August  12, 1994,  minus  any  Loans 
from  the  Employer  and/or  payments 
received  under  the  GIC  after  August  12, 
1994.  will  be  completely  paid  by 
January  1,  2000,  by  a  Loan  to  the  Plan 
from  the  Employer  or  its  successors. 

Sununary  of  Facts  and  Representations 

1.  The  Employer,  a  Washington 
corporation,  is  an  international 
distributor  of  industrial,  agricultural, 
and  pest  control  chemicals  and  related 
products  and  services.  The  Employer 
purchases  chemicals  from 
manufacturers  in  truck,  railcar.  or  tank 
car  quantities  and  sells  the  chemicals  in 
smaller  quantities  to  its  customers.  The 
Employer  operates  through  three 
wholly-owned  subsidiaries:  Van  Waters 
&  Rogers,  Inc.;  Van  Waters  &  Rogers, 
Ltd.;  and  Univar  Europe,  N.V. 

On  September  30,  1996,  all  of  the 
Employer's  outstanding  shares  of 
common  stock  were  acquired  by  Royal 
Pakhoed,  N.V.  (Pakhoed),  a  Netherlands 
company,  through  a  friendly  tender 
offer  and  merged  with  Paklioed  USA, 
Inc.  a  United  States  subsidiarj'  of 
Pakhoed  The  applicant  represents  that 
the  surviving  corporation  is  subject  to 
all  the  obligations  and  liabilities  of  the 
Employer  and  is  expected  to  continue 
the  business  and  operations  of  the 
Employer  substantially  as  they  have 
been  conducted. 

2.  The  Plan  is  a  defined  contribution 
plan  that  is  intended  to  satisfy  the 
provisions  of  sections  401(a)  and  401  (k) 
of  the  Code,  with  employer  matching 
contributions.  As  of  June  30,  1996,  the 
Plan  had  2,218  participants  and 
beneficiaries  and  total  assets  of 
$60,687,828.85. 

The  fiduciaries  of  the  Plan  are  the 
Finance  Committee  of  the  Board  of 
Directors  of  the  Employer  (the  Finance 
Committee),  the  Pension  Management 
Committee  (Pension  Committee),  and 
the  trustee,  BZW  Barclays  Global 
Investors,  N.A.  (Barclays).  The  Finance 
Committee  establishes  the  funding 
policy  for  the  Plan  and  appoints  and 
monitors  the  Pension  Committee.  The 
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Pension  Committee  consists  of 
executives  of  the  Employer,  who  inter 
alia,  supervise  the  daily  administration 
of  the  Plan.  Barclays,  a  national  bank  of 
the  United  States,  represents  that  it  is  a 
fiduciary  with  respect  to  the  Plan  and 
performs  as  trustee,  investment 
manager,  and  outside  recordkeeper  for 
the  Plan. 

The  Pension  Committee  selects 
various  funds  that  are  offered  by  the 
Plan  to  its  participants  as  investment 
vehicles  for  their  individual  accounts. 
Participants  of  the  Plan  can  daily  direct 
investments  of  the  assets  in  their 
individual  accounts  among  the  various 
funds  offered  by  the  Plan. 

One  of  the  funds  offered  by  the  Plan 
to  participants  is  the  Fixed  Income 
Fund  (the  Fixed  Fund),  which  invests  in 
various  guaranteed  investment  contracts 
issued  by  insurance  companies.  There 
are  currently  969  individual  participant 
accounts  of  the  Plan  invested  in  the 
Fixed  Fund. 

3.  Among  the  assets  of  the  Fixed  Fund 
is  the  GIC,  which  represents 
approximately  2.4  percent  of  the  total 
assets  of  the  Plan.  The  GIC  has  an 
effective  dale  of  April  2,  1990.  and  an 
expiration  date  of  April  5,  1995.  and 
was  issued  for  the  principal  amount  of 
$1,000,000  with  a  guaranteed  interest 
rate  of  9.18  percent  compounded 
annually.  The  applicant  represents  that 
the  GIC  had  a  Book  Value  of 
$1,466,758.38  (the  Book  Value),  as  of 
August  12,  1994,  which  represents  the 
principal  deposit  plus  accrued  interest, 
and  minus  any  withdrawals  to  that  date. 

The  applicant  represents  that  the 
insurance  regulators  of  Canada  seized 
the  assets  of  Confederation  on  August 
11,  1994.  The  following  day  the  Ingham 
County  Circuit  Court.  Mason.  Michigan 
placed  the  assets  of  Confederation 
located  in  the  United  States  in 
conservatorship  and  rehabilitation 
proceedings  under  the  administration  of 
state  insurance  regulators,  and  all 
withdrawals  and  interest  payments  with 
respect  to  the  GIC  were  suspended.'^ 

After  August  12,  1994.  The  trustee  of 
the  Plan  has  continued  to  value  the  GIC 
at  its  Book  Value  of  $1,466,758  JB,  and 
has  not  placed  restrictions  witli  respect 
to  contributions,  loan  withdrawals, 
transfers,  and  distributions  into  or  out  of 
the  Fixed  Fund. 

4.  In  order  to  maintain  the  Book  Value 
of  the  GIC  and  the  liquidity  of  the  Fixed 


"The  Department  notes  that  the  decision  to 
acquire  and  hold  the  GIC  is  governed  by  the 
fiduciary  responsibility  provisions  of  Part  4. 
Subtitle  B  of  Title  1  of  the  Act  In  this  regard,  the 
Department  is  not  herein  proposing  relief  for  any 
violation  of  Part  4  which  may  have  arisen  as  a  result 
of  the  acquisition  and  holding  of  the  GiC  by  the 
PUn. 


Fund  and  to  avoid  having  to  segregate 
the  GIC  from  'he  Fixed  Fund  or  suspend 
transfers  from  the  Fixedf  und  because 
of  the  GIC,  the  Employer  proposes  to 
guarantee  and  loan  funds  (the  Loans)  for 
a  total  amount  not  to  exceed  the  Book 
Value  of  the  GIC,  as  determined  on 
August  12.  1994.'" 

Tne  Loans  v^ll  be  unsecured  and 
interest-free  and  made,  as  needed,  to 
provide  for  withdrawals  from  the  Fixed 
Fund  of  the  Plan  for  benefit 
distributions,  investment  transfers,  or 
hardship  withdrawals  aiKl  loans. 

The  Efmployer  also  represents  that  it 
will  make  a  final  Loan  to  the  Plan  by 
January  1.  2000,  that  totals 
$1,466,785.38,  minus  any  other  Loans 
made  to  the  Plan  after  August  12,  1994, 
and/or  minus  any  payments  received  by 
the  Plan  from  the  GIC  Proceeds  after 
August  12.  1994. 

In  addition,  the  applicant  represents 
that  the  Plan  will  not  incur  any  interest 
payments  or  other  expenses  from  the 
Loans,  and  repayment  of  the  Loans  will 
be  restricted  to  proceeds  from  the  GIC 
as  paid  to  the  Plan  by  Confederation,  its 
successors,  or  any  other  third-party. 
Also,  the  applicant  represents  that 
repayment  of  the  Loans  will  be  waived 
by  the  Employer,  or  its  successors,  to 
the  extent  the  loans  exceed  the  proceeds 
realized  from  the  GIC  by  the  Plan. 

Barclays  in  an  agreement  dated  July 
10,  1996,  agrees  to  monitor  and  enforce 
the  Employer's  fulRUraent  of  its 
obligations  to  the  Plan  to  make  the 
Loans  to  the  Plan.  In  addition,  if  the 
Employer  fails  in  its  obligation  of  the 
Loans,  Barclays  will  take  prudent  and 
appropriate  action  required  to  protect 
the  interests  of  the  Plan  and  its 
participants  and  beneficiaries.  Barclays 
pledges  to  perform  its  duties  in 
accordance  with  the  fiduciary 
requirements  of  the  Act. 

Barclays  further  represents  that  the 
undertakings  by  the  Employer  with 
respect  to  its  promise  to  make  the  Loans 
as  described  in  the  exemption 
application,  and  the  acceptance  by  the 
Plan  of  such  undertakings  are  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries. 

5.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  criteria  for 
an  exemption  under  section  408(a)  of 
the  Act  because  (a)  the  Loans  will 
enable  the  Plan  to  fund  benefit 
payments  and  make  loans,  withdrawals, 
transfers,  and  distributions  htiro  the 


Fixed  Fund  of  the  Plan;  (b)  repayments 
of  the  Loans  will  be  restricted  to  the 
proceeds  realized  from  the  GIC:  (c) 
repayments  will  be  restricted  by 
liquidity  needs  of  the  Plan  and  waived 
by  the  Employer,  or  its  successors,  to 
the  extent  the  Loans  exceed  the 
proceeds  realized  from  the  GIC  by  the 
Plan;  and  (d)  no  interest  payments  or 
other  expenses  will  be  incurred  by  the 
Plan  with  respect  to  the  transactions. 

For  Further  Information  Contact:  Mr. 
C.E.  Beaver  of  the  Dep>artment. 
telephone  (202)  523-8881.  (This  is  not 
a  toll-free  number.) 

BA  Securities,  Inc.  (BA)  Located  in  San 
Francisco.  California 

(Application  No.  D-103351 

Proposed  Exemption 

/.  Transactions 

A.  Effective  August  29.  1996.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan: 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates:  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respeci  to  the  assets  of  that 
Excluded  Plan. "» 

B.  Effective  August  29.  1996.  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 


"The  Department  notes  that  the  exemption,  if 
granted  will  not  affect  the  ability  of  a  participant 
or  beneHciary  to  bring  a  civil  action  against  plan 
flduciarie*  fci  any  breaches  of  section  404  of  the 
Act  which  any  have  occurred  in  connection  with 
any  aspect  of  tlie  GIC  transaction. 


'*  Section  I.A.  provides  no  relief  from  sections 
406(a)(1)(E).  406(aM2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  PUn 
within  the  meaning  of  section  3(21)(AKii)  and 
regulation  29  CFR  2S10.3-21(c). 
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4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  resi)ect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  the  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  indejiendent  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.^o  For  purposes  of 
this  paragraph  B.(l)(iv)  only,  an  entity 
will  not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such  certifi- 
cates, provided  that  the  conditions  set 
forth  in  paragraphs  B.(l)(i),  (iii)  and  (iv) 
are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Effective  August  29. 1996,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 


in  coimection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement;  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.2' 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 
ffl.S. 

D.  Effective  August  29, 1996,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G),  (H)  or  (1)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 


^  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  l)ank 
collective  trust  hind  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 


'■  In  the  case  of  a  private  placement 
memorandum,  such  memorandum  must  contain 
substantially  the  same  information  that  would  be 
disclosed  in  a  prospectus  if  the  offering  of  the 
certificates  were  made  in  a  registered  public 
offering  under  the  Securities  Act  of  1933.  In  the 
Department's  view,  the  private  placement 
memorandum  must  contain  sufficient  information 
to  permit  plan  fiduciaries  to  make  informed 
investment  decisions. 


of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's),  Moody's  Investors 
Service,  Inc.  (Moody's),  Duff  &  Phelps 
Inc  (D  &  P)  or  Fitch  Investors  Service. 
Inc.  (Fitch): 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests):  and  the  simi  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith:  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  II.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 


57470 FedTal  R«giHer  /  Vol.  61.  No.  216  /  Wednesday.  November  6.  1996  /  NoUces 


with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A.(6)  above. 

III.  Definitions 

For  purposes  of  this  exemption: 
A.  Certificate  means: 

(1)  a  certificate — 

(a)  that  repreaenta  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust:  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  a  certificate  denominated  as  a  debt 
instriunent — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
860D(a)  of  the  Internal  Revenue  Code  of 
1986;  and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust: 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  BA  or  any  of  its 
affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 
For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

6.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  either 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  locuu  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association): 

(d)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  quaUfied  equipment  notes 
secured  by  leases,  as  defined  in  section 
ni.T); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  m.U); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates,"  as  definnd 
in  29  CFR  2510.3-101(i)(2): 


(f)  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l);  >' 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
3.(1): 

(3)  imdistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
oertificateholders;  and 

(4)  rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretj^ip  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
3.(1). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  the 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's,  Moody's.  D  ft  P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C  C/nderwriter  means: 

(1)  3A: 

(2)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  BA;  or 

(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  BA 
or  a  person  described  in  (2)  is  a  manager 
or  co-manager  with  respect  to  the 
certificates. 

D.  Sponsor  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  Master  Servicer  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 


*'It  U  (1m  Dapartment'i  view  thM  the  definition 
of  "tniat"  contained  in  m.B.  includae  a  t%ifo-tier 
•tnicture  under  which  cortificatee  iaaued  by  the  fint 
tnut.  which  cootain*  a  pool  of  raceivablae 
daacribed  above,  are  tranafened  to  a  Moood  truat 
which  iaauM  wcuritiat  that  are  aold  to  plana. 
Howevar,  tlM  Dapertment  it  of  the  furttMr  view  that, 
since  the  aoceaiption  providaa  relief  lor  the  direct  or 
indirect  acquiaition  or  diapoeition  of  cettlficataa 
that  are  not  subordinated,  no  relief  would  be 
available  if  the  cartlflcatea  held  by  the  second  trust 
ware  suborflinatad  to  the  ri^ta  and  Intarasts 
evidenced  by  other  oertificMee  iaaued  by  the  first 
trust 


assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  Subservicer  means  an  entity  which, 
under  the  supervision  of  and  on  behalf 
of  the  master  servicer,  services  loans 
contained  in  the  trust,  but  is  not  a  party 
to  the  pooling  and  servicing  agreement. 

G.  Servicer  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  Trustee  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  Insurer  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  Ob/jgor  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  sectued  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  Restricted  Group  with  respect  to  a 
class  of  certificates  means: 

(1)  each  underwriter: 

(2)  each  insurer; 

(3)  the  sponsor: 

(4)  the  trustee: 

(5)  each  servicer; 

(6)  any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  luiamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust:  or 

(7)  any  affiliate  of  a  person  described 
in  (IHS)  above. 

M.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person: 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
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3(15)  of  the  Act),  a  brother,  a  sister,  or 
a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person:  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party:  - 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  &t)m, 
the  other  party). 

R.  Reasonaole  compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  2550.408C-2. 

S.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amotints 
owingin  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  Ine  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 


T.  Qualified  Equipment  Note  Secured 
By  A  Lease  means  an  equipment  note: 

(1)  Which  is  seciued  by  equipment 
which  is  leased; 

(2)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease:  and 

(3>With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  Qualified  Motor  Vehicle  Lease 
means  a  lease  of  a  motor  vehicle  where: 

(1)  The  trust  holds  a  Sbcurity  interest 
in  the  lease; 

(2)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(3)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
prc'.esctive  of  the  trust's  rights  as  would 
be  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 

V.  Pooling  and  Servicing  Agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments,  "Pooling  and 
Servicing  Agreement"  also  includes  the 
indenture  entered  into  by  the  trustee  of 
the  trust  issuing  such  certificates  and 
the  indenture  trustee. 

W.  BA  means  BA  Securities,  Inc.  and 
its  affiliates. 

The  Department  notes  that  this 
proposed  exempticm  is  included  within 
the  meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemption  95-60  (60  FR  35925,  July  12, 
1995),  the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accounts  at  35932. 

Summary  of  Facts  and  Representations 

1.  BA  is  the  wholly-owned,  separately 
capitalized  investment  banking 
subsidiary  of  BankAmerica  Corporation 
(the  Bank),  a  multi-bank  holding 
company  which  was  incorporated  in 
Delaware  in  1968.  On  March  31, 1996 
the  Bank's  consolidated  assets  were 
approximately  $234.2  billion.  The  Bank 
is  headquartered  in  San  Francisco  and, 
through  its  various  subsidiaries, 
provides  a  diversified  range  of  financial 
services  to  its  customers.  The  Bank's 
depository  subsidiaries  provide 
consumer  banking  and  other  retail 
banking  services.  The  Bank,  through  its 
banking  and  other  subsidiaries,  a.lso 
provides  wholesale  banking  and 
financial  products  and  services 
throughout  the  United  States  and  in 
overseas  markets  to  business  customers. 
These  products  and  services  encompass 


corporate  lending,  business  finance, 
leasing,  cash  management,  trade  finance 
and  investment  banking  services. 

BA  was  incorporated  in  1986.  It 
maintains  its  principal  place  of  business 
in  San  Francisco,  California,  and  has 
branch  operations  in  Chicago,  Los 
Angeles,  New  York,  Atlanta  and 
Portland. 

BA  is  a  member  of  the  National 
Association  of  Securities  Dealers  and  a 
primary  dealer  in  U.S.  Treasury 
securities.  BA  also  underwrites  and 
deals  in  corporate  debt  securities, 
commercial  paper,  municipal  securities, 
high-yield  securities  and  asset-backed 
securities,  provides  private  placement 
and  corporate  finance  advisory  services, 
including  merger  and  acquisition 
advisory  services,  publishes  research  on 
a  wide  range  of  securities  and  issuers, 
and  engages  in  syndication,  arranging 
and  trading  of  bank  loans. 

BA  and  its  predecessors,  including 
Security  Pacific  Corporation  and 
Continental  Bank  Corporation,  have 
extensive  experience  in  asset 
securitizations.  BA  has  participated  in 
securitization  transactions  as  lead  or  co- 
manager  of  imderwritten  public 
offerings,  and  as  private  placement 
agent  or  commercial  paper  conduit 
agent/dealer  for  transactions  backed  by 
retail  auto  receivables,  bank  and  retail 
credit  cards,  equipment  loans  and 
leases,  manufactured  housing  loans, 
auto  leases,  unsecured  consumer  loans, 
dealer  floor  plan  accounts,  trade 
receivables  and  student  loans. 

BA  represents  that  it  received  Federal 
Reserve  Board  authorization  to 
underwrite  and  deal  in  commercial 
p>ap)er,  municipal  revenue  bonds, 
residential  mortgage-related  securities 
and  consumer  receivable-related 
securities.  In  October  1994.  BA  received 
Federal  Reserve  Board  approval  to 
imderwrite  and  deal  in  corporate  debt 
and  equity  securities.  T^ese  orders  are 
subject  to  the  condition  that  BA  does 
not  derive  more  than  10%  of  its  total 
gross  revenues  from  such  activities.  In 
addition,  BA's  affiliates  have  the  power 
to  sell  interests  in  their  own  assets  in 
the  form  of  asset-backed  securities. 

Trust  Assets 

2.  BA  seeks  exempt]  ve  relief  to  permit 
plans  to  invest  in  pass-through 
certificates  representing  imdivided 
interests  in  the  following  categories  of 
trusts:  (1)  single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts; "  (2)  motor  vehicle 


"  The  OepartinaDt  notes  that  PTE  83-1  [48  FR 
B9S.  January  7, 1963],  a  class  exemption  for 
mortgage  pool  investment  trusts,  would  generally 

Cooliaued 
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receivable  investment  trusts:  (3) 
consumer  or  commercial  receivables 
investment  trusts:  and  (4)  guaranteed 
governmental  mortgage  pool  certiHcate 
investment  trusts.  ^^ 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  pf  such  mortgages.^' 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables  which 
may  have  been  originated  by  a  sponsor 
or  servicer  of  the  trust,  an  afTiliate  of  the 
sponsor  or  servicer,  or  by  an  unrelated 
lender  and  subsequently  acquired  by  the 
trust  sponsor  or  servicer.^* 


apply  lo  trusts  containing  single- family  residential 
mortgages,  provided  that  the  applicable  condition* 
of  PTE  83-1  are  met  BA  requests  relief  for  single- 
lamilv  residential  mortgages  in  this  exemption 
because  it  would  prefer  one  exemption  for  all  trusts . 
of  similar  structure  However.  BA  has  stated  that  it 
may  still  avail  itsi;lf  of  the  exemptive  relief 
provided  by  PTE  83-1 

''Guaranteed  governmental  mortgage  pool 
ceniPicates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  (k)vernment  National  Mortgage 
A&sociation  (GNMAI.  the  Federal  Home  Loan 
Mortgage  Cor^ioralion  (FTHLMC).  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  lo  the  definition  of 
plan  assets  (29  CFR  2S10.3-101(i))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  lo 
such  certificate  under  applicable  law.  but  do  not. 
solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmenlal  mortgage  pool  certificates  because  the 
certificates  in  the  tru.sts  may  be  plan  as.sets. 

^•"Trust  assets  may  al-so  include  obligations  that 
are  secured  by  leasehofd  inlerest.s  on  residential 
real  property.  See  PTH  90-32  involving  Prudential- 
Bacfae  Securities.  Inc.  (55  FR  23147,  June  6.  1990 
at  231501. 

*It  is  the  view  of  the  Department  that  section 
in.B.(4)  includes  within  the  definition  of  the  term 
"trust"  rights  under  any  yield  supplement  or 
similar  arrangement  which  obligates  the  sponsor  or 
master  servicer,  or  another  party  specified  in  the 
relevant  pooling  and  servicing  agreement,  to 
supplement  the  interest  rates  otherwise  payable  on 


On  or  prior  to  the  closing  date,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust,  establishes  the 
trust  and  designates  an  independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates  representing  fractional 
undivided  interests  in  the  trust  assets. 
BA,  alone  or  together  with  other  broker- 
dealers,  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  All  of  the  public 
offerings  of  certificates  presently 
contemplated  are  to  be  underwritten  by 
BA  on  a  firm  commitment  basis. 

In  addition.  BA  anticipates  that  it  may 
privately  place  certificates  on  both  a 
firm  commitment  and  an  agency  basis. 
BA  may  also  act  as  the  lead  underwriter 
for  a  syndicate  of  securities 
underwriters. 

Certificateholders  will  be  entitled  to 
receive  monthly,  quarterly  or  semi- 
annual installments  of  principal  and/or 
interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass-through  rate^which  may 
be  fixed  or  variable. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  with 
the  servicer's  assets  for  longer  than 
would  be  permitted  for  a  monthly-pay 
security.  A  segregated  account  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  certificateholders)  to  hold 
funds  received  between  distribution 
dates.  The  account  is  under  the  sole 
control  of  the  trustee,  who  invests  the 
account's  assets  in  short-term  securities 
which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates.  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  account  once  a  month. 
When  the  servicer  makes  such  monthly 
deposits,  payments  received  from 
obligors  by  the  servicer  may  be 
commingled  with  the  servicer's  assets 
during  the  month  prior  to  deposit. 
Usually,  the  period  of  time  between 
receipt  of  funds  by  the  servicer  and 
deposit  of  these  funds  in  a  segregated 
account  does  not  exceed  one  month. 
Furthermore,  in  those  cases  where 
distributions  are  made  semi-annually, 
the  servicer  will  furnish  a  report  on  the 
operation  of  the  trust  to  the  trustee  on 
a  monthly  basis.  At  or  about  the  time 
this  report  is  delivered  to  the  trustee,  it 
will  be  made  available  to 


certificateholders  and  delivered  to  or 
made  available  to  each  rating  agency 
that  has  rated  the  certificates. 

S.  Some  of  the  certificates  will  be 
multi-class  certificates.  BA  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates:  "strip"  certificates  and 
"fast-pay/slow-pay"  certificates.  Strip 
certificates  are  a  type  of  security  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  from  the  flow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interest." 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  m&turities  with 
different  payment  schedules.  Interest 
and/or  principal  payments  received  on 
the  underljring  receivables  are 
distributed  first  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal,  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
manner  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difference  between  this  multi-class  pass- 
through  arrangement  and  a  single-class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  a  certificate  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particuleir,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  required  to  be  so 
distributed,  all  senior  certificateholders 
then  entitled  to  receive  distributions 
will  share  in  the  amount  distributed  on 
a  pro  rata  basis. ^* 


the  obligations  described  in  section  III.B.(l),  in 
accordance  with  the  terms  of  a  yield  supplement 
arrangement  described  in  the  pooling  and  servicing 
agreement,  provided  that  such  arrangements  do  not 
involve  swap  agreement  or  other  notional  principal 
contracts. 


"It  is  the  Department's  understanding  that  where 
a  plan  invests  in  REMIC  "residual"  interest 
certificates  to  which  this  exemption  applies,  some 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  taxable  income  lo  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirement  of  section  404(a)(1)(B)  of  the  Act  would 
require  plan  fiduciaries  to  carefully  consider  this 
and  other  tax  consequences  prior  lo  causing  plan 
assets  to  be  invested  in  cerflficales  pursuant  to  this 
exemption. 

*If  a  trust  issues  subordinated  certificates, 
holders  of  such  subordinated  certificates  may  not 
share  in  the  amount  distributed  on  a  pro  rata  basis 
with  the  senior  certificateholders.  The  Department 


Federal  Regigter  /  Vol.  61.  No.  216  /  Wednesday,  November  6.  1996  /  Notices 57473 


6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
short  time  after  the  issuance  of  trust 
certificates  (within  120  days,  except  in 
the  case  of  obligations  having  an 
original  term  of  30  years,  in  which  case 
the  period  will  not  exceed  two  years). 
Any  receivable  so  substituted  is 
required  to  have  characteristics 
substantially  similar  to  the  replaced 
receivable  and  will  be  at  least  as 
creditworthy  as  the  replaced  receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  a  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of^receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

8.  The  sponsor  will  be  one  of  three 
entities:  (i)  a  special-purpose  or-other 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special- purpose  or  other 
corporation  affiliated  with  the  servicer. 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  the 
trust,  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 
The  trustee  is  also  a  party  to  or  ^ 


notes  that  the  exemption  does  not  provide  relief  for 
plan  investment  in  such  subordinated  certificates. 


beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
BA,  the  trust  sponsor  or  the  servicer.  BA 
represents  tb^t  the  trustee  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities. 
The  trustee  receives  a  fee  for  its 
services,  which  will  be  paid  by  the 
servicer  or  sponsor.  The  method  of 
compensating  the  trustee  which  is 
specified  in  the  pooling  and  servicing 
agreement  will  be  disclosed  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  offering  of 
the  certificates. 

10.  The  se/vjcer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  the  receivables  may  be 
"subserviced"  by  their  respective 
originators  and  a  single  entity  may 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer.  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

Receivables  of  the  type  suitable  for 
inclusion  in  a  trust  invariably  are 
serviced  with  the  assistance  of  a 
computer.  After  the  sale,  the  servicer 
keeps  the  sold  receivables  on  the 
computer  system  in  order  to  continue 
monitoring  the  accounts.  Although  the 
records  relating  to  sold  receivables  are 
kept  in  the  same  master  file  as 
receivables  retained  by  the  originator, 
the  sold  receivables  are  flagged  as 
having  been  sold.  To  protect  the 
investor's  interest,  the  servicer 
ordinarily  covenants  that  this  "sold 
flag"  will  be  included  in  all  records 
relating  to  the  sold  receivables, 
including  the  master  file,  archives,  tape 
extracts  and  printouts. 

The  sold  flags  are  invisible  to  the 
obligor  and  do  not  affect  the  manner  in 
which  the  servicer  performs  the  billing, 


posting  and  collection  procedures 
related  to  the  sold  receivables.  However, 
the  servicer  uses  the  sold  fl(^  to  identify 
the  receivables  for  the  purpose  of 
reporting  all  activity  on  those 
receivables  after  their  sale  to  investors. 

De{>ending  on  the  type  of  receivable 
and  the  details  of  the  servicer's 
computer  system,  in  some  cases  the 
servicer's  internal  reports  can  be 
adapted  for  investor  reporting  with  little 
or  no  modification.  In  other  cases,  the 
servicer  may  have  to  perform  sftecial 
calculations  to  fulfill  the  investor 
reporting  responsibilities.  These 
calculations  can  be  performed  on  the 
servicer's  main  computer,  or  on  a  small 
computer  with  data  supplied  by  the 
main  system.  In  all  cases,  the  numbers 
produced  for  the  investors  are 
reconciled  to  the  ser\'icer's  books  and 
reviewed  by  pubhc  accountants. 

The  underwriter  will  be  a  registered 
broker-dealer  that  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  Public  offerings  of 
certificates  are  generally  made  on  a  firm 
commitment  basis.  Private  placement  of 
certificates  may  be  made  on  a  firm 
commitment  or  agency  basis.  It  is 
anticipated  that  the  lead  and  co- 
managing  undenvriters  will  make  a 
market  in  certificates  offered  to  the 
public. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(although  they  may  themselves  be 
related)  wall  be  unrelated  to  BA.  In  other 
cases,  however,  affiliates  of  BA  may 
originate  or  service  receivables  included 
in  a  trust  or  may  sponsor  a  trust. 

Certificate  Price,  Pass-Througti  Rate  and 
Fees 

11.  In  some  cases,  the  sponsor  will 
obtain  the  receivables  from  various 
originators  pursuant  to  existing 
contracts  with  such  originators  under 
which  the  sponsor  continually  buys 
receivables.  In  other  cases,  the  sponsor 
will  purchase  the  receivables  at  fair 
market  value  from  the  originator  or  a 
third  party  pursuant  to  a  purchase  and 
sale  agreement  related  to  the  specific 
offering  of  certificates.  In  other  cases, 
the  sponsor  will  originate  the 
receivables  itself. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust,  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
for  cash  to  investors  or  securities 
underwriters. 
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12.  The  price  of  the  certificates,  both 
in  the  initial  oniering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  typ>es 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.**  Th»s  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate: 
conversely,  a  certiHcate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor  or  an  afflliate 
thereof,  and  receive  fees  for  ading  in 
that  capacity)  will  retain  the  difference 
between  payments  received  on  the 
receivables  in  the  trust  and  payments 
payable  (at  the  pass-through  rate)  to 
certificateholders.  except  that  in  some 
cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  typically  will 
be  required  to  pay  the  administrative 
exfienses  of  .servicing  the  trust, 
including  in  some  cases  the  trustee's 
fee,  out  of  its  servicing  compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  'credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  in  a  lump  sum  at  the  time 
the  trust  is  established. 

14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 


"Tha  paM-lhrough  rata  on  caniflcatas 
rapnaaotlng  Iniarasti  in  iniau  ttolding  laaaas  is 
datenniiMd  by  braaiing  dcmrn  laaaa  paymanu  into 
"principal"  and  "intareat"  campoiMata  baaad  on  an 
iinpUcit  inlaraal  rata. 


by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  prepayment  fees;  (b)  late 
payment  and  payment  extension  fees: 
and  (c)  expenses,  fees  and  charges 
associated  with  foreclosure  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  default  of  an  obligation. 

Comfwnsation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  leasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due. 

In  some  cases,  the  pooling  and 
servicing  agreement  may  permit  the 
servicer  to  place  these  payments  in  non- 
interest  bearing  accounts  maintained 
with  itself  or  to  commingle  such 
payments  with  its  own  funds  prior  to 
the  distribution  dates.  In  these  cases,  the 
servicer  would  be  entitled  to  the  benefit 
derived  from  the  use  of  the  funds 
between  the  date  of  payment  on  a 
receivable  and  the  pass-through  date. 
Commingled  payments  may  not  be 
protected  from  the  creditors  of  the 
servicer  in  the  event  of  the  servicer's 
bankruptcy  or  receivership.  In  those 
instances  when  payments  on  receivables 
are  held  in  non-interest  bearing 
accounts  or  are  commingled  with  the 
servicer's  own  funds,  the  servicer  is 
required  to  deposit  these  payments  by  a 
date  specified  in  the  pooling  and 
servicing  agreement  into  an  account 
from  which  the  trustee  makes  payments 
to  certincateholders. 

16.  The  underwriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  diflierence  between  what  the 
underwriter  receives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  a 
private  placement,  the  fee  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor.  In  a  best  efforts 
underwriting  in  which  the  underwriter 
would  sell  certificates  in  a  public 
offering  on  an  agency  basis,  the 
underwriter  would  receive  an  agency 
commission  rather  than  a  fee  based  on 
the  difference  between  the  price  at 
which  the  certificates  are  sold  to  the 
public  and  what  it  pays  the  sponsor. 

In  some  private  placements,  the 
underwriter  may  buy  certificates  as 
principal,  in  which  case  its 
compensation  would  be  the  difference 
between  what  it  receives  for  the 


certificates  that  it  sells  and  what  it  fiays 
the  sponsor  for  these  certificates. 

Purchase  of  Receivables  by  the  Servicer 

17.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payments,  the 
cost  of  administering  the  trust  generally 
increases,  maicing  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  5  to  10  percent)  of 
the  initial  aggregate  unpaid  balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to: 
(1)  the  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer;  or  (2)  the  greater 
of  (a)  the  amount  in  (1)  or  (b)  the  fair 
market  value  of  such  obligations  in  the 
case  of  a  REMIC.  or  the  fair  market  value 
of  the  receivables  in  the  case  of  a  trust 
that  is  not  a  REMIC. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  SAP's,  Moody's,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  surety  bonds,  letters  of  credit, 
guarantees,  or  overcoUateralization)  will 
be  obtained  by  the  trust  sponsor  to  the 
extent  necessary  for  the  certificates  to 
attain  the  desired  rating.  The  amount  of 
this  credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  In  these  cases,  the 
master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (which  may 
be  the  master  servicer  or  an  affiliate 
thereof)  or.  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
fiinds  in  a  timely  manner.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
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on  its  own  initiative  on  behalf  of  the 
trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments 
to  the  full  extent  of  its  obligations  under 
the  credit  support  mechanism.  In  some 
cases,  however,  the  master  servicer  may 
not  be  obligated  to  advance  funds  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to 
the  full  extent  of  its  obligations  as 
insurer.  Moreover,  a  master  servicer 
typically  can  recover  advances  either 
from  the  provider  of  credit  support  or 
from  future  payments  on  the  affected 
assets. 

If  the  master  servicer  fails  to  advance 
funds,  foils  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payments,  or 
otherwise  fails  in  its  duties,  the  trustee 
would  be  required  and  would  be  able  to 
enforce  the  certificateholders'  rights,  as 
both  a  party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  master  servicer  out  of 
future  payments  on  receivables  held  by 
the  trust  to  the  extent  not  covered  by 
credit  support.  However,  where  the 
master  servicer  provides  credit  support 
to  the  trust,  there  are  protections  in 
place  to  guard  against  a  delay  in  calling 
upon  the  credit  support  to  take 
advantage  of  the  fiact  that  the  credit 
support  declines  proi>ortionally  with 
the  decrease  in  the  principal  amount  of 
the  obligations  in  the  trust  as  payments 
on  receivables  are  passed  throu^  to 
investors.  These  safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
securitv  for  the  obligation; 

(b)  Tne  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  imcollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to 
follow  its  normal  servicing  guidelines 
and  will  set  forth  the  master  servicer's 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
imcollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly,  quarterly  or  semi-aimually,  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 


required  to  report  to  the  independent 
trustee  the  amount  of  all  past-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support.  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by  * 

independent  accoimtants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accoimtants'  review  are  delivered  to  the 
trustee;  and 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
odier  cause.  Once  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  thereafter  is  subject  to  reduction 
only  for  actual  draws.  From  the  time 
that  the  floor  amount  is  effective  until 
the  end  of  the  life  of  the  trust,  there  are 
no  proportionate  reductions  in  the 
credit  support  amount  caused  by 
reductions  in  the  pool  principal 
balance.  Indeed,  since  the  floor  is  a 
fixed  dollar  amount,  the  amount  of 
credit  support  ordinarily  increases  as  a 
percentage  of  the  pool  principal  balance 
during  the  period  that  the  floor  is  in 
effect. 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  triist 


was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  torms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer; 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  payments 
on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made; 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  are  deducted  frrxn 
payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  invest<ws  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  pooling  and  servicing  contract  and 

a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 
(n)  A  general  discussion  of  the 

principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  pass-through 
securities  tq  investors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underljring  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  dehulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  oRiere 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  ofiw 
certificates  in  a  pubUc  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
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Annual  Reports  on  Form  IQ-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  materiaJ 
developments  concerning  the  trust  and 
the  certificales.  While  the  Securities  and 
Exchange  Commission's  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certiricateholders.  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  a.ssets. 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
servicer,  paying  agent  or  trustee 
summarizing  information  regarding  the 
trust  and  its  assets.  Such  statement  will 
include  information  regarding  the  trust 
and  its  assets,  including  underlying 
receivables.  Such  statement  will 
typically  contain  information  regarding 
payments  and  prepayments, 
delinquencies,  the  remaining  amount  of 
the  guaranty  or  other  credit  support  and 
a  breakdown  of  payments  between 
principal  and  interest. 

Forward  Delivery  Commitments 

24.  To  date,  no  forward  delivery 
commitments  have  btsen  entered  into  by 
BA  in  connection  with  the  offering  of 
any  certificates,  but  BA  may 
contemplate  entering  into  such 
commitments.  The  utility  of  forward 
delivery  commitments  has  been 
recognized  with  respect  to  offering 
similar  certificates  backed  by  pools  of 
residential  mortgages,  and  BA  may  find 
it  desirable  in  the  future  to  enter  into 
such  commitments  for  the  purchase  of 
certificates. 


Secondary  Market  Transactions 

25.  It  is  BA's  normal  policy  to  attempt 
to  make  a  market  for  securities  for 
which  it  is  lead  or  co-managing 
underwriter.  BA  anticipates  that  it  will 
make  a  market  in  certiflcates. 

Retroactive  Relief 

26.  BA  represents  that  it  has  not 
engaged  in  transactions  related  to 
mortgage-backed  and  asset-backed 
securities  based  on  the  assumption  that 
retroactive  relief  would  be  granted  prior 
to  the  date  of  their  application. 
However,  BA  requests  the  exemptive 
relief  granted  to  be  retroactive  to  August 
29, 1996,  the  date  of  their  application, 
and  would  like  to  rely  on  such 
retrjjactive  relief  for  transactions  entered 
into  prior  to  the  date  exemptive  relief 
may  be  granted. 

Summary 

27.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
406(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&P's. 
Moody's,  DAP  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating: 

(c)  All  transactions  for  which  BA 
seeks  exemptive  relief  will  be  governed 
by  the  p>ooling  and  servicing  agreement, 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates; 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  BA  anticipates  that  it  will  make  a 
secondary  market  in  certificates. 

Discussion  of  Proposed  Exemption 

/.  Differences  Between  Proposed 
Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  |46  FR  7520,  January  23, 19811,  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  |48  FR  895,  January  7,  1983). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  from  sections 


406(a)  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponstM-  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief 
from  section  406(b)(1)  and  (b)(2)  of  the 
Act  for  the  above-described  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  resiiect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption 
are  met.  In  particular,  section  406(b) 
relief  is  conditioned  upon  the  approval 
of  the  transaction  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  the 
aggregate  amount  of  the  issue  must  be 
acquired  by  persons  independent  of  the 
trust  sponsor,  trustee  or  insurer.  Finally. 
PTE  83-1  provides  conditional 
exemptive  relief  from  section  406(a)  and 
(b)  of  the  Act  for  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1,  exemptive  rehef  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  rehef  proposed  herein 
differs  from  that  provided  by  PTE  83- 
1  in  the  following  major  respects:  (1) 
The  proposed  exemption  provides 
individual  exemptive  relief  rather  than 
class  relief;  (2)  The  proposed  exemption 
covers  transactions  involving  trusts 
containing  a  broader  range  of  assets  than 
single-family  residential  mortgages;  (3) 
Instead  of  requiring  a  system  for 
insuring  the  pooled  receivables,  the 
proposed  exemption  conditions  relief 
upon  the  certificates  having  received 
one  of  the  three  highest  ratings  available 
from  SAP's,  Moody's,  DAP  or  Fitch 
(insurance  or  other  credit  support 
would  be  obtained  only  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating);  and  (4)  The 
proposed  exemption  provides  more 
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limited  section  406(b)  and  section  407 
relief  for  sales  transactions. 

n.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  applicant  and 
information  provided  by  SAP's, 
Moody's.  DAP  and  Fitch,  the 
Department  has  decided  to  condition 
exemptive  relief  upon  the  certificates 
having  attained  a  rating  in  one  of  the 
three  highest  generic  rating  categories 
from  SAP's.  Moody's,  DAP  or  Fitch.  The 
Department  believes  that  the  rating 
condition  v«rill  permit  the  applicant 
flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables  while  ensuring  that 
the  interests  of  plans  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the  ratings 
are  indicative  of  the  relative  safety  of 
investments  in  trusts  containing  secured 
receivables.  The  Department  is 
conditioning  the  proposed  exemptive 
relief  upon  each  particular  type  of  asset- 
backed  security  having  been  rated  in 
one  of  the  three  highest  rating  categories 
for  at  least  one  year  and  having  been 
sold  to  investors  other  than  plans  for  at 
least  one  year.^ 

///.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

BA  represents  that  in  some  cases  a 
trust  sponsor,  trustee,  servicer,  insurer, 
and  obligor  with  respect  to  receivables 
contained  in  a  trust,  or  an  underwriter 
of  certificates  may  be  a  pre-existing 
party  in  interest  with  respect  to  an 
investing  plan.^'  In  these  cases,  a  direct 
or  indirect  sale  of  certificates  by  that 
party  in  interest  to  the  plan  would  be  a 
prohibited  sale  or  exchange  of  property 
under  section  406(a)(1)(A)  of  the  Act.^^ 


"In  referring  lo  different  "types"  of  asset -backed 
securities,  the  Department  means  certificates 
representing  interests  in  trusts  containing  different 
"types"  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loans,  auto  loan  receivables,  installment  obligations 
for  consumer  durables  secured  by  purchase  money 
security  interests,  etc.  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
SAP's,  DSP.  Fitch  or  Moody's)  and  purchased  by 
investors  other  than  plans  for  at  least  one  year  prior 
to  the  plan's  investment  pursuant  to  the  proposed 
exemption.  In  this  regard,  the  Department  does  not 
intend  to  require  that  the  particular  assets 
contained  in  a  trust  must  have  been  "seasoned" 
(e.g.,  originated  at  least  one  year  prior  to  the  plan's 
investment  in  the  trust). 

"  In  this  regard,  we  note  thatthe  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  BA  or  any  of  its  affiliates  is  either 
(a)  the  sole  underwriter  or  manager  or  co-manager 
of  the  underwriting  syndicate,  or  (b)  a  selling  or 
placement  agent 

"  The  applicant  represents  that  where  a  trust 
sponsor  is  an  affiliate  of  BA,  sales  to  plans  by  the 


Likewise,  issues  are  raised  under 
section  406(a)(1)(D)  of  the  Act  where  a 
plan  fiduciary  causes  a  plan  to  purchase 
certificates  where  trust  funds  will  be 
used  to  benefit  a  party  in  interest. 

Additionally.  BA  represents  that  a 
trust  sponsor,  servicer,  trustee,  insurer, 
and  obligor  with  respect  to  receivables 
contained  in  a  trust,  or  an  underwriter 
of  certificates  representing  an  interest  in 
a  trust  may  be  a  fiduciary  with  respect 
to  an  investing  plan.  BA  represents  that 
the  exercise  of  fiduciary  authority  by 
any  of  these  parties  to  cause  the  plan  to 
invest  in  certificates  representing  an 
interest  in  the  trust  would  violate 
section  406(b)(1),  and  in  some  cases 
section  406(b)(2),  of  the  Act. 

Moreover,  BA  represents  that  to  the 
extent  there  is  a  plan  asset  "look 
through"  to  the  underlying  assets  of  a 
trust,  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
under  receivables  contained  in  a  trust 
may  be  prohibited  by  sections  406(a) 
and  407(a)  of  the  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 
determined  to  provide  the  limited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 

Notice  to  Interested  Persons:  The 
applicant  represents  that  because  those 
potentially  interested  participants  and 
beneficiaries  cannot  all  be  identified, 
the  only  practical  means  of  notifying 
such  participants  and  beneficiaries  of 
this  proposed  exemption  is  "by  the 
publication  of  this  notice  in  the  Federal 
Register.  Comments  and  requests  for  a 
hearing  must  be  received  by  the 
Department  not  later  than  30  days  from 
the  date  of  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Register. 

For  Further  Information  Contact:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-free 
number.) 

Zions  Bancorporation  and  Affiliated 
Companies  (Zions)  Located  in  Salt  Lake 
City,  Utah 

[Application  No.  L-10338| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  Part  2570,  Subpart 
B  (55  FR  32836,  32847,  August  10, 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  (b)  of 


sponsor  may  be  exempt  under  PTE  75-1,  Part  n 
(relating  to  purchases  and  sales  of  securities  by 
broker-dealers  and  their  affiliates),  if  BA  is  not  a 
fiduciary  with  respect  to  plan  assets  to  be  invested 
in  certificates. 


the  Act  shall  not  apply  to  the 
reinsurance  of  risks  and  the  receipt  of 
premiums  therefrom  by  Zions  Life 
Insurance  Company  (21JC)  in 
connection  with  an  insurance  contract 
sold  by  American  Bankers  Life 
Insurance  Company  (AB)  to  provide 
group  life  and  accidental  death  and 
dismemberment  insurance  to  employees 
of  Zions  (the  Plan),  provided  the 
following  conditions  are  met: 
(a)ZLK:— 

(1)  Is  a  party  in  interest  with  respect 
to  the  Plan  by  reason  of  a  stock  or 
partnership  affiliation  with  Zions  that  is 
described  in  section  3(14)  (E)  or  (G)  of 
the  Act, 

(2)  Is  licensed  to  sell  insurance  or 
conduct  reinsurance  operations  in  at 
least  one  State  as  defined  in  section 
3(10)  of  the  Act, 

(3)  Has  obtained  a  Certificate  of 
Authority  from  the  Insurance 
Commissioner  of  its  domiciliary  state 
which  has  neither  been  revoked  nor 
suspended, and 

(4)(A)  Has  undergone  an  examination 
by  an  independent  certified  public 
accountant  for  its  last  completed  taxable 
year  immediately  prior  to  the  taxable 
year  of  the  reinsurance  transaction;  or 

(B)  Has  undergone  a  financial 
examination  (urithin  the  meaning  of  the 
law  of  its  domiciliary  State,  Arizona)  by 
the  Insurance  Commissioner  of  the  State 
of  Arizona  within  5  years  prior  to  the 
end  of  the  year  preceding  the  year  in 
which  the  reinsurance  transaction 
occurred. 

(b)  The  Plan  pays  no  more  than 
adequate  consideration  for  the 
insurance  contracts; 

(c)  No  commissions  are  paid  with 
respect  to  the  direct  sale  of  such 
contracts  or  the  reinsurance  th'ereof;  and 

(d)  For  each  taxable  year  of  ZUC,  the 
gross  premiums  and  annuity 
considerations  received  in  that  taxable 
year  by  ZLIC  for  life  and  health 
insurance  or  annuity  contracts  for  all 
employee  benefit  plans  (and  their 
employers)  with  respect  to  which  ZLIC 
is  a  party  in  interest  by  reason  of  a 
relationship  to  such  employer  described 
in  section  3(14)  (E)  or  (G)  of  the  Act  does 
not  exceed  50%  of  the  gross  premiums 
and  annuity  considerations  received  for 
all  lines  of  insurance  (whether  direct 
insurance  or  reinsurance)  in  that  taxable 
year  by  ZLIC.  For  purposes  of  this 
condition  (d): 

(1)  the  term  "gross  premiums  and 
annuity  considerations  received"  means 
as  to  the  numerator  the  total  of 
premiums  and  annuity  considerations 
received,  both  for  the  subject 
reinsurance  transactions  as  well  as  for 
any  direct  sale  or  other  reinsurance  of 
life  insurance,  health  insurance  or 
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annuity  contracts  to  such  plans  (and 
their  employers)  by  ZUC.  This  total  is 
to  be  reduced  (in  both  the  numerator 
and  the  denominator  of  the  fraction]  by 
experience  refunds  paid  or  credited  in 
that  taxable  year  by  ZLIC. 

(2)  all  premium  and  annuity 
considerations  written  by  ZUC  for  plans 
which  it  alone  maintains  are  to  be 
excluded  from  both  the  numerator  and 
the  denominator  of  the  fraction. 

Preamble 

On  August  7,  1979.  the  Department 
published  a  class  exemption  IProhibited 
Transaction  Exemption  79-41  (PTE  79- 
41).  44FR  463651  which  permits 
insurance  companies  that  have 
substantial  stock  or  partnership 
affiliations  with  employers  establishing 
or  maintaining  employee  benefit  plans 
to  make  direct  sales  of  life  insurance, 
health  insurance  or  annuity  contracts 
which  fund  such  plans  if  certain 
conditions  are  satisfied. 

In  PTE  79-41.  the  Department  stated 
its  views  that  if  a  plan  purchases  an 
insurance  contract  from  a  company  that 
is  unrelated  to  the  employer  pursuant  to 
an  arrangement  or  understanding, 
written  or  oral,  under  which  it  is 
expected  that  the  unrelated  company 
will  subsequently  reinsure  all  or  part  of 
the  risk  related  to  such  insurance  with 
an  insurance  company  which  is  a  party 
in  interest  with  respect  to  the  plan,  the 
purcha.se  of  the  insurance  contract 
would  be  n  prohibited  tran.saction. 

The  Department  further  stated  that  as 
of  the  date  of  publication  of  PTE  79-41. 
it  had  received  several  applications  for 
exemption  under  which  a  plan  or  its 
employer  would  contract  with  an 
unrelated  company  for  insurance,  and 
the  unrelated  company  would,  pursuant 
to  an  arrangement  or  understanding, 
reinsure  part  or  all  of  the  risk  with  (and 
cede  part  or  all  of  the  premiums  to)  an 
insurance  company  affiliated  with  the 
employer  maintaining  the  plan.  The 
Department  felt  that  it  would  not  be 
appropriate  to  cover  the  various  types  of 
reinsurance  transactions  for  which  if 
had  rec:eived  applications  within  the 
scope  of  the  class  exemption,  but  would 
instead  consider  such  applic:ations  on 
the  merits  of  each  individual  c:ase. 

Sununary  of  Facts  and  Representations 

1.  Zions  is  a  publicly  traded  bank 
holding  company  organized  under  the 
laws  of  the  State  of  I  Itah  in  19.55.  Zions 
provides  a  full  range  of  banking  and 
related  services  through  its  subsidiaries 
located  in  Utah,  Nevada  and  Arizona. 
Zions  has  several  subsidiaries, 
including  a  mortgage  company,  a  life 
insurance  company  (ZLIC).  an  insurance 


agency  company,  and  a  securities 
brokerage  company. 

2.  ZLIC  is  a  corporation  organized 
under  the  laws  of  Arizona,  its 
domiciliary  state.  ZLIC  is  a  wholly 
owned  sutMidiary  of  Zions.  ZLIC  is 
principally  in  the  business  of 
reinsurance,  primarily  with  respect  to 
mortgage  life  and  other  credit  life 
products.  The  applicant  represents  that 
S765,000  in  premiums  was  written  by 
ZUC  in  1995. 

3.  Zions  provides  to  its  employees 
certain  welfare  benefits  through  the 
Plan.  The  Plan  includes  group  life, 
dependent  life,  supplemental  life  and 
accidental  death  and  dismemberment 
insurance  issued  by  AB  with  resf)ect  to 
the  employees  of  Zions.  The  Plan  is  a 
fully  insured  welfare  plan  within  the 
meaning  of  section  3(1)  of  the  Act.  The 
Plan  currently  has  approximately  2,400 
participants  and  beneficiaries. 

4.  The  insurance  is  currently 
underwritten  by  AB,  an  unaffiliated 
insurance  carrier.  Zions  has  entered  into 
a  policy  with  AB  for  100%  of  this 
coverage.  Zions  proposes  to  use  its 
subsidiary,  ZUC.  to  reinsure  50%  of  the 
risk  through  a  reinsurance  contract 
between  ZUC  and  AB  in  which  AB 
would  pay  50%  of  the  premiums  to 
ZUC.  From  the  participants' 
perspective,  the  participants  have  a 
binding  contract  with  AB.  which  is 
legally  responsible  for  the  risk 
asso<:iated  under  the  Plan.  AB  is  liable 
to  provide  the  promised  coverage 
regardless  of  the  proposed  reinsurance 
arrangement. 

5.  The  applicant  represents  that  the 
proposed  transaction  will  not  in  any 
way  affect  the  cost  to  the  insureds  of  the 
group  life  insurance  contracts,  and  the 
Flan  will  pay  no  more  than  adequate 
consideration  for  the  insurance.  Also. 
Plan  participants  are  afforded  insurance 
protection  from  AB  at  competitive  rates 
arrived  at  through  arm's-length 
negotiations.  AB  is  rated  "A"  by  the  A. 
W.  Best  Company,  whose  insurance 
ratings  are  widely  used  in  financial  and 
regulatory  circles.  AB  has  assets  in 
excess  of  $600  million.  AB  will 
continue  to  have  the  ultimate 
responsibility  in  the  event  of  loss  to  pay 
insurance  benefits  to  the  employee's 
beneficiary.  The  applicant  represents 
that  ZLIC  is  a  sound,  viable  company 
which  is  dependent  upon  insurance 
cu.stomers  that  are  unrelated  to  itself 
and  its  affiliates  for  premium  revenue. 

6.  The  applicant  represents  that  the 
proposed  reinsurance  transaction  will 
meet  all  of  the  conditions  of  PTE  79-41 
covering  direct  insurance  transactions: 

(a)  ZLIC  is  a  party  in  interest  with 
respect  to  the  Plan  (within  the  meaning 
of  section  3(14)(G)  of  the  Act)by  reason 


of  stock  affiliation  vvith  Zions,  which 
maintains  the  Plan. 

(b)  ZUC  is  licensed  to  do  business  in 
Arizona. 

(c)  ZUC  has  undergone  an 
examination  by  an  independent 
certified  public  accountant  for  1995. 

(d)  ZUC  has  received  a  Certificate  of 
Authority  from  its  dc«niciliary  state, 
Arizona,  which  has  neither  been 
revoked  nor  suspended. 

(e)  The  Plan  will  pay  no  more  than 
adequate  consideration  for  the 
insurance.  The  proposed  transaction 
will  not  in  any  way  affect  the  cost  to  the 
insureds  of  the  group  life  insurance 
transaction. 

(0  No  commissions  will  be  paid  with 
respect  to  the  acquisition  of  insurance 
by  Zions  from  AB  or  the  acquisition  of 
reinsurance  by  AB  fi-om  ZLIC. 

(g)  For  each  taxable  year  of  ZUC,  the 
"gross  premiums  and  annuity 
considerations  received"  in  that  taxable 
year  for  group  life  and  health  insurance 
(both  direct  insurance  and  reinsurance) 
for  all  employee  benefit  plans  (and  their 
employers)  with  respect  to  which  ZLIC 
is  a  party  in  interest  by  reason  of  a 
relationship  to  such  employer  described 
in  section  3(14)(E)  or  (G)  of  the  Act  will 
not  exceed  50%  of  the  "gross  premiums 
and  annuity  considerations  received"  by 
ZUC  from  all  lines  of  insurance  in  that 
taxable  year.  All  of  the  premium  income 
of  ZUC  comes  from  reinsurance.  ZLIC 
has  received  no  premiums  for  the  Plan 
insurance  in  the  past.  ZUC  wrote 
$765,000  in  premiums  in  1995,  and  the 
applicant  estimates  that  the  1996 
premiums  should  be  15-25%  higher.  In 
1995,  the  premium  income  for  ZLIC  all 
came  from  AB.  and  represented 
reinsurance  premiums  relating  to 
policies  sold  by  AB  to  entities  unrelated 
to  Zions  and  its  affiliates.  Thus,  100% 
of  ZLIC's  premiums  for  1995  were 
derived  from  insurance  (or  reinsurance 
thereon)  sold  to  entities  other  than 
Zions  and  its  affiliated  group. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  meet  the  criteria  of  section  408(a) 
of  the  Act  because:  a)  Plan  participants 
and  beneficiaries  are  afforded  insurance 
protection  by  AB.  an  "A"  rated  group 
insurer,  at  competitive  market  rates 
arrived  at  through  arm's-length 
negotiations;  b)  ZLIC  is  a  sound,  viable 
insurance  company  which  does  a 
substantial  amount  of  public  business 
outside  its  affiliated  group  of 
companies;  and  c)  each  of  the 
protections  provided  to  the  Plan  and  its 
participants  and  beneficiaries  by  PTE 
79-41  will  be  met  under  the  proposed 
reinsurance  transaction. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
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telephcHie  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Infbmiation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  &ct  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  genraal  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fidudaiy  to  dischai^  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  Cashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  a£fect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/oT  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  prop>osed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  sub)ect  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  die 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  Ist  day  of 
November,  1996. 
iTaBStraafaU. 

Dinctor  of  Exemption  Det&miimtions, 
Paiaon  and  Wdfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(PR  Doc.  gfr-28504  Filed  11-5-96;  8:45  am] 
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NATIONAL  EDUCATION  GOALS 
PANEL 

Meeting 

AGENCY:  National  Education  Goals 

Panel. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 
This  notice  also  describes  the  functions 
of  the  Panel. 

DATE  AND  TME:  Tuesday,  November  19, 
1996  from  9:00  a.m.  to  11:30  a.m. 
ADDRESS:  Hyatt  Regency  Washington  on 
Capitol  Hill,  400  New  Jersey  Avenue, 
NW,  Columbia  Ballroom  B,  Washington, 
DC  20001. 

FOR  FURnCR  INFORMATION  CONTACT: 
Ken  Nelson,  Executive  Director,  1255 
22nd  Sti«et,  NW,  Suite  502, 
Washington,  DC  20037.  Telephone: 
(202)  632-0952. 

SUMMARY:  The  National  Education  Goals 
Panel  was  established  to  monitor, 
measure  and  report  state  and  national 
progress  toward  achieving  the  eight 
National  Education  Goals,  and  report  to 
the  states  and  the  Nation  on  that 
progress. 

AGENDA  ITEMS:  The  meeting  of  Uie  Panel 
is  open  to  the  public.  Agenda  items 
include:  1)  The  release  of  the  sixth 
annual  report  on  state  and  national 
progress  toward  achievement  of  the 
National  Education  Goals;  2) 
Representatives  from  California  and 
Ohio  will  discuss  the  controversies  they 
have  encountered  as  they  developed 
high  academic  standards  and 
assessments  systems;  3)  An  overview  of 
the  di^erent  findings  that  will  be 
released  during  the  next  few  months  by 
the  Third  Mathematical  and  Science 
Study  (TIMSS);  4)  A  presentation  of  the 
TIMSS'  findings  on  curriculum 
frameworks  and  textbooks;  and  5) 
passing  the  gavel  to  the  next  chair  of  the 
Panel. 

Dated:  October  31, 1996. 
KcnNebon. 

Executive  Directm;  National  Education  Goals 
Panel. 

[FR  Doc  96-28451  Filed  11-5-96;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

SpecM  EmphMis  Pwtel  In 
Aslronomicai  Sdenoes  (1188);  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdenoe 


Foimdation  aimounoes  that  the  Special 
Emphasis  Panel  in  AstroncHnical 
Sciences  (1186)  will  be  holding  panel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Advanced 
Tedmologies  and  Instrumentation 
Program  in  the  area  of  Astronomical 
Sciences.  In  order  to  review  the  \aig» 
voliune  of  proposals,  panel  meetings 
will  be  held  on  November  26  (2).  All 
meetings  will  be  closed  to  the  public 
and  v«rill  be  held  at  the  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Arlington,  Virginia,  from  8:30  AM  to 
5:00  PM  each  day. 

Contact  Person:  Dr.  Benjamin  B. 
Snavely,  Program  Directm,  Advanced 
Technologies  and  Instrumentation, 
Division  of  Astronomical  Sciences, 
National  Science  Foundation,  Room 
1045,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1828. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  November  1, 1996. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  96-28525  Filed  11-5-96;  8:45  am) 
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SpecM  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdenoe 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manu£acture.  and  Industrial  Innovation 
—(1194). 

Date  and  Time:  November  25, 1996.  SKW 
a.m.-5:00  p.m. 

Place:  Rooms  310,  320,  330.  340,  360.  365, 
370,  380,  390,  and  530,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  George  A.  Hazelrigg, 
Program  Director,  Design  and  Integration 
Prt^ram  (703)  306-1330,  Dr.  Geoigia-Ann 
Klutke,  Program  Director,  (703)  306-1330, 
Operations  Research  and  Production  Systems 
Program,  (703)  306-1330.  Dr.  )ay  Lee, 
Program  Director,  Materials  Processing  and 
Manufecturing  Program,  (703)  306-1330,  Dr. 
Ming  Leu,  Pn^ram  Director.  Manu&cturing 
Machines  and  Equipment  Program,  (703) 
306-1330,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 
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Purpose  of  Meeting:  To  provide  advice  aod 
recoininendations  coooamlng  propoaals 
submitted  to  the  NSF  for  financial  nipport. 

Agenda:  To  review  and  evaluate 
unaolicited  proposals  as  part  of  the  selection 
process  fior  awaids. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  SS2b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  1. 1996. 
M.  laiwoca  WinkW. 

Committee  Management  Officer. 

IFR  Doc.  96-28527  Filed  11-S-96;  8:45  am) 


Special  Emphasis  Panel  In  biformation. 
Robotics  and  Intalilgsnt  Systems; 
Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information  Robotics  k  Intelligent  Systems 
(1200). 

Dote  and  Time:  November  21-22,  1996. 
8:30  a.m.  to  5:00  p.m. 

Place:  Holiday  Inn.  4610  North  Fairfax 
Drive.  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Maria  Zemankova. 
Deputy  Division  Director.  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlington. 
VA  22230.  Telephone:  (703)  306-1929. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Knowledge  Models  and  Cognitive  Systems 
Program  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  twing 
reviewed  include  information  of  a 
proprietary  or  conndentia)  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Cktvemment 
in  the  Sunshine  Act. 

Dated:  October  31.  1996. 
M.  Rafaeoca  WiaUar. 
Committee  Management  Officer. 
IFR  Doc  96-28524  Filed  1 1-5-96;  8:45  am] 
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Sp«:ial  Emphasis  Psnel  In  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Gammittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 


Foundation  announoes  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Programa  (eiZOO). 

Date  and  Time:  November  25  k  28, 1996: 
8:00  am  to  5KW  pm. 

Place:  Room  730  k  770.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Cloaed. 

Contact  Penon:  Dr.  Odile  de  la 
Beaujardiere,  Program  Director,  Arctic 
Natural  Sciences.  Office  of  Polar  Programs, 
Room  740.  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington,  VA 
22230.  Telephone:  (703)  306-1029. 

Purpoee  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Arctic 
Natural  Sciences  Submarine  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  trlth  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  1. 1996. 
M.  Rabeoca  Wlaklar. 

Committee  Management  Officer. 

IFR  Doc  96-28526  Filed  11-5-96:  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

Oocumants  Containing  Reporting  or 
Racordkaaping  Raquiramants;  OffIca 
of  Management  and  Budgat  (OMB) 
Review 

AOINCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
OMB  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revised, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Final  amendments  to  10  CFR 
35.75,  "Criteria  for  the  Release  of 
Individuals  Administered  Radioactive 
Material." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  is  the  collection 
required:  On  occasion:  when  the  release 
of  a  patient  is  based  on  other  than 
standard  assumptions  or  requires 
interruption  or  discontinuation  of 


Iweast-feeding  to  meet  the  S-millisievert 
(0.5-rem)  dose  limit. 

5.  Who  will  be  required  or  asked  to 
report:  Medical  licensees  administering 
radiopharmaceuticals  and  permanent 
implants  and  releasing  petients  under 
the  provisions  of  10  GFR  35.75. 

6.  An  estimate  of  the  number  of 
lesponaes:  Approximately  90.350 
responses  f>er  year  (includes  89,000 
reports,  i.e.,  written  instructions,  and 
1.350  recordkeepers). 

7.  Hie  estimated  number  of  annual 
respondents:  Approximately  1,350  NRC 
and  Agreement  State  licensees. 

8.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 
requirement  or  request:  17,126  hours 
(includes  NRC  and  Agreement  State 
licensees). 

9.  The  average  annual  burden  per 
respondent:  13  hours. 

10.  An  indication  of  whether  Section 
3504(h),  Public  Law  96-511  applies: 
Applicable. 

11.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  the 
criteria  for  release  of  individuals 
administered  radioactive  material  under 
10  CFR  Part  35.  The  amendment 
requires  the  licensee  to  provide  the 
patient  with  written  instructions  on 
how  to  maintain  doses  to  other 
individuals  as  low  as  is  reasonably 
achievable  if  the  dose  to  an  individual 
exposed  to  the  patient  is  likely  to 
exceed  0.1  rem.  In  those  cases  where  the 
released  individual  may  be  a  breast- 
feeding woman,  the  instructions  must 
also  include  guidance  on  the 
interruption  or  discontinuation  of 
breast-feeding  and  information  on  the 
consequences  of  failure  to  follow  the 
guidance.  The  amendment  also  requires 
the  licensee  to  maintain  a  record  of  the 
basis  for  the  release  if  the  release  is 
authorized  using  other  than  standard 
assumptions  or  that  instructions  were 
provided  to  a  breast-feeding  woman  if 
the  dose  to  the  child  from  continued 
breast  feeding  could  result  in  a  total 
effective  dose  equivalent  exceeding  0.5 
rem.  These  requirements  are  necessary 
to  ensure  adequate  protection  of  the 
public  health  and  safety  and  that  doses 
to  other  individuals  are  maintained  as 
low  as  reasonably  achievable. 

Submit,  by  December  6, 1996, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 
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4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infonaation  technology? 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW, 
(lower  level),  Washington,  IXI.  Members 
of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  this 
document  via  modem  on  the  Public 
Document  Bulletin  Board  (NRC's 
Advanced  Copy  Dociunent  Library), 
NRC  subsystem  at  FedWorid,  703-321- 
3339.  Members  of  the  public  who  are 
located  outside  of  the  Washington,  DC, 
area  can  dial  FedWorid.  1-800-303- 
9672,  or  use  the  FedWorid  Internet 
address:  fedworld.gov  (Telnet).  The 
docimient  will  be  available  on  the 
bulletin  board  for  30  days  after  the 
signature  date  of  this  notice.  If 
assistance  is  needed  in  accessing  the 
document,  please  contact  the  FedWorid 
help  desk  at  703-487-4608.  Additional 
assistance  in  locating  the  document  is 
available  from  the  NRC  Public 
Document  Room,  nationally  at  1-800- 
397-4209,  or  within  the  Washington, 
DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
December  6,  1996:  Edward  Michlovich, 
Office  of  Information  and  Regulatory 
Affairs  (3150-0010),  NEOB-10202. 
Office  of  Management  and  Budget,    . 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
phone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Roclcville,  Maryland,  this  7th  day 
of  October,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior,  Official  for  Information 
Resources  Management. 
IFR  Doc.  96-28505  Filed  11-5-96;  8:45  am) 
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Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenseslnvolving 
No  Significant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Eneigy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Conunission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 


189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  op>erating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  October  11, 
1996,  through  October  25, 1996.  The  last 
biweekly  notice  was  published  on 
October  23, 1996. 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  signiBcant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 


expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review  and 
EHrectives  Branch,  Division  of  Freedom 
of  Infoimation  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
debvered  to  Room  6D22.  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland  fix)m  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  December  6,  1996,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  jjerson  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  jjetitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  jjetition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
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made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
properly,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s|  of  the 
subject  matter  of  the  proceeding  as  to 
which  f>etitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  considention,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  Bled  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Oocketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Proiect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  (>etitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2  714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respt^ct  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Na  50-317,  Calvert  Qifb 
Nuclear  Power  Plant,  Unit  No.  1, 
Calvert  County,  Maryland 

Date  of  amendment  request:  (Dctober 
3.1996 


Description  of  amendment  request: 
The  proposed  amendment  changes  the 
provision  for  receiving,  possessing  and 
using  byproducts,  source  and  special 
nuclear  material  at  Calvert  Cliffs  Unit  1. 

Currently,  Unit  1  is  licensed  under  10 
CFR  Part  30  to  receive,  possess,  and  use 
100  millicuries  of  byproduct  material 
for  sample  analysis  or  instrument 
calibration.  500  millicuries  of  byproduct 
material  in  the  form  of  equipment:  and 
500  millicuries  of  Sodium- 24  for  steam 
turbine  acceptance  testing.  In  addition. 
Unit  1  is  licensed  to  receive,  possess 
and  use  100  milligrams  each  of  source 
or  sf>ecial  nuclear  material  under  10 
CFR  Farts  40  and  70.  Unit  2  is  licensed 
under  10  CFR  Parts  30.  40.  and  70  to 
receive,  possess,  and  use  in  amounts  as 
required  any  byproduct,  source,  or 
special  nuclear  material  for  sample 
analysis  or  instrument  calibration  or 
associated  with  radioactive  app)aratus  or 
components.  This  proposed  amendment 
would  change  the  Unit  1  license  to  be 
consistent  with  the  Unit  2  license  by 
replacing  license  conditions  2.B.3  and 
2.B.4  with  the  same  wording  as  Unit  2's 
license  condition  2.B.4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident 

Currently,  Unit  1  is  licensed  under  10  CFR 
Part  30  to  receive,  possess,  and  use  100 
millicuries  of  byproduct  material  for  sample 
analysis  or  instrument  calibration.  500 
nailiicuries  of  byproduct  material  in  the  form 
of  equipment;  and  500  millicuries  of  Sodium- 
24  for  steam  turbine  acceptance  testing.  Unit 
1  is  also  licensed  under  10  CFR  parts  40  and 
70  to  receive,  possess,  and  use  100 
milligrams  of  source  or  special  nuclear 
material.  Unit  2  is  licensed  under  10  CFR 
Parts  30, 40.  and  70  to  receive,  possess,  and 
use  in  amounts  as  required  any  byproduct, 
source,  or  special  nuclear  material  for  sample 
analysis  or  instrument  calibration  or 
associated  with  radioactive  apparatus  or 
components.  This  proposed  amendment 
would  change  the  Unit  1  license  to  be 
consistent  with  the  Unit  2  license.  The 
reason  for  this  proposed  change  is  that  it  is 
sometimes  necessary  to  receive  and  use 
byproduct  material,  sources,  or  special 
nuclear  material  with  different  activity 
levels,  and  in  different  quantities  than  is 
specified  by  the  Unit  1  license. 

The  current  licenses  for  the  two  units 
allow  radioactive  materials  to  be  accepted 
and  used  at  Unit  2,  although  these  same 
materials  would  not  be  acceptable  for  use  at 
Unit  1.  Theae  byproduct,  soiirce.  and  special 
nuclear  materials  are  used  by  the  same 
people  and  for  the  same  function  in  either 
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unit  Training  and  procedures  for  handling 
radioactive  material  have  been  developed 
and  used  at  both  Units  over  the  last  20  years. 
These  procedures  are  adequate  to  control  the 
acceptance  and  use  of  radioactive  material  at 
Unit  2  and.  therefore,  adequate  to  control 
radioactive  material  at  Unit  1. 

Receiving,  possessing,  and  using 
byproduct,  source,  or  special  nuclear 
material  is  not  related  to  accident  conditions. 
Therefore,  changing  the  Unit  1  license 
conditions  to  be  the  same  as  the  Unit  2 
license  condition  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  firom  any 
accident  previously  evaluated. 

Procedures  and  training  governing  the 
acceptance  and  use  of  radioactive  materials 
are  the  same  for  both  Unit  1  and  Unit  2. 
These  procedures  will  not  be  changed  as  a 
result  of  this  license  change.  In  addition, 
receiving,  possessing,  and  using  radioactive 
material  is  not  related  to  accident  conditions. 
Therefore,  making  the  Unit  1  license  the 
same  as  the  Unit  2  license  will  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  margin  of  safety  in  this  case  is 
exposure  to  contaminated  material  or 
equipment.  Exposure  is  controlled  by 
adequate  training  and  procedures. 
Radioactive  material  is  received  by  personnel 
assigned  to  the  Radiation  Safety  Section. 
These  personnel  are  trained  in  receiving  and 
shipping  contaminated  material.  Once  the 
material  is  onsite,  it  becomes  the 
responsibility  of  the  radiation  protection  staff 
who  are  trained  in  the  handling  of  all  levels 
of  radioactive  material.  Training  and 
procedures  for  handling  radioactive  materials 
have  been  developed  and  used  over  the  20- 
year  life  of  the  plant,  and  are  currently 
deemed  adequate  for  compliance  with  the 
Unit  2  license.  Therefore,  making  the  Unit  1 
license  the  same  as  the  Unit  2  license  will 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Acting  Director 


Commonwealth  Ediaon  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County.  Illinois 

Date  of  amendment  request: 
September  20, 1998 

Description  of  amendment  request: 
The  proposed  amendments  woidd  add  a 
footnote  to  specification  4.3.1.B.4.A.10.a 
which  refers  to  a  letter  that  describes 
enhancements  made  to  the  Combustion 
Engineering  sleeve  installation  process. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  continues  to 
allow  the  Combustion  Engineering  sleeves  to 
be  used  as  an  alternate  tube  repair  method  for 
Zion  steam  generators,  along  with  the  process 
enhancements  which  are  described  in  the 
letter  identified  in  the  proposed  Technical 
Specification  note.  The  sleeve  configuration, 
which  was  designed  and  analyzed  in 
accordance  with  the  criteria  of  Regulatory 
Guide  (RG)  1.121  and  Section  ni  of  the  ASME 
Code,  is  unaffiscted  by  the  enhancements. 
Fatigue  and  stress  analyses  of  the  sleeved 
tul)e  assemblies  as  described  in  the  currently 
approved  Topical  Report.  CEN-331-F, 
Revision  1-P,  are  unaffected  by  the 
enhancements. 

Mechanical  testing  which  has  shown  that 
the  structural  integrity  of  the  sleeves  under 
normal,  feulted.  and  upset  conditions  is 
within  the  acceptable  limits  and  is  unaffected 
by  the  enhancements.  Leakage  rate  testing  for 
the  tube  sleeves  which  has  demonstrated  that 
primary  to  secondary  leakage  is  not  expected 
during  any  plant  condition  is  unaffected  by 
the  enhancements.  The  consequences  of 
leakage  through  the  sleeved  region  of  the 
tube,  including  the  enhancements,  is 
bounded  by  the  existing  steam  generator  tube 
rupture  (SGTR)  analysis  included  in  the  Zion 
Updated  Final  Safety  Analysis  Report. 

The  proposed  Tedmical  Specification 
change  reflects  enhancements  to  the 
installation  and  inspection  process  identified 
in  Topical  Report  CEN-331-P.  Revision  1-P, 
which  is  currendy  referenced  in  the 
Technical  Specifications.  These 
enhancements  do  not  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated.  The  enhancement  which 
disallows  the  installation  of  the  tube  plugs 
made  from  Inconel  600  material  was  done  so 
based  upon  industry  information  and  is 
addressed  by  NRC  Bulletin  89-01.  The  use  of 
the  Plus  Point  Probe,  its  associated  data 
acquisition  equipment,  and  improved  visual 
inspection  equipment,  are  conservative 
actions  and  improve  the  quality  of  the 
sleeving  process.  The  use  of  the  mechanical 
plug  in  lieu  of  the  welded  plug  meets  the 
established  design  requirements  and  is 
advantageous  in  the  area  of  dose  reduction. 


because  of  reduced  time  to  install.  Minor 
changes  to  the  sleeve  installation  equipment 
as  described  in  the  Topical  Report,  represent 
equipment  enhancements  and  do  not  alter 
the  sleeve  design  or  qualification  testing. 

The  proposed  Technical  Specification 
change  does  not  adversely  impact  any 
previously  evaluated  design  basis  accident 
Installation  of  the  sleeves,  with  the  described 
enhancements,  can  be  used  to  repair 
d^raded  tubes  by  returning  the  condition  of 
the  tubes  to  their  original  design  basis 
condition  for  tul)e  integrity  and  leak  tightness 
during  all  plant  conditions.  Therefore,  the 
currentiy  approved  sleeving  process  with  the 
described  enhancements  will  not  increase  the 
probability  of  occurrence  of  an  accident 
previously  evaluated. 

Therefore,  these  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  di£brent  Icind  of 
accident  from  any  accident  previously 
evaluated. 

The  implementation  of  the  enhancements 
to  the  proposed  sleeving  process  will  not 
affect  the  plant  design  basis..  The  current 
stress  and  fetigue  analyses  of  the  repair 
identified  in  Topical  Report  CEN-331-P, 
Revision  1-P,  has  shown  the  ASME  Code  and 
RG  1.121  allowable  values  are  met  and  are 
unaffected  by  the  described  enhancements. 
The  ciurent  sleeving  design,  with  the 
described  enhancements,  will  continue  to 
maintain  overall  tube  bundle  structural 
int^rity  and  leak  tightness  at  a  level 
consistent  with  that  of  the  originally 
supplied  tubing.  Leak  and  meciianical  testing 
of  the  sleeves,  are  unaffected  by  the  propoeed 
enhancements  and  continue  to  support  the 
conclusions  that  the  sleeve  retains  both 
structural  integrity  and  leak  tightness  during 
all  o(>erating  and  accident  conditions.  Repair 
of  a  tube  with  a  sleeve,  utilizing  the 
described  enhancements,  does  not  provide  a 
mechanism  that  results  in  an  accident 
outside  of  the  area  affected  by  the  sleeve. 

The  described  change  to  implement  the 
cited  enhancements  will  not  create  a  new  or 
different  type  of  accident  The  change  only 
reflects  enhancements  to  the  currentiy 
approved  installation/inspection  process 
and,  would  not  change  or  impact  any 
hypothetical  accident  previously  discussed. 
Use  of  improved  Non-Destructive 
Examination,  data  acquisition  and  visual 
inspection  equipment  improves  the  quality  of 
the  sleeving  process  and  has  no  negative 
effect  on  the  margin  of  safety.  The 
elimination  of  the  use  of  the  Inconel  600  plug 
also  improves  the  margin  of  safety. 

Any  hypothetical  accident  as  a  result  of 
potential  tube  or  sleeve  degradation  in  the 
repaired  portion  of  the  tube  is  bounded  by 
the  existing  SGTR  analysis.  The  jleeve 
design,  including  described  enhancements, 
does  not  afiiact  any  other  component,  or  affect 
any  location  on  the  tube  outside  of  the 
inmiediate  area  repaired. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  nuugin  of  safety. 
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The  currantly  approved  sleeving  repair  of 
degraded  steam  generator  tubes  has  been 
shown  by  analysis  to  restore  the  integrity  of 
the  tube  bundle  to  its  original  design  basis 
condition.  By  implementing  the  described 
enhancements,  the  consistent  quality  of  the 
upper  sleeve  weld  has  mcreased  thereby 
reducing  the  potential  for  rework  and 
reducing  the  potential  for  leaving  a  weld 
indication  in  service. 

The  proposed  change  does  not  involve  a 
reduction  in  the  margin  of  safiety.  The  change 
reflects  enhancements  to  the  installation/ 
inspection  procesees  which  are  currently 
referenced  in  the  Technical  Specifications. 
These  enhancements  would  not  have  any 
adverse  effects  on  the  previously  evaluated 
design  transient  or  accident  analyses.  The 
enhancements  represent  acceptable  industry 
standards 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street.  Waukegan.  Illinois 
60085 

Attorney  for  licensee:  Michael  I. 
Miller.  Eaquire:  Sidley  and  Austin.  One 
First  National  Plaza.  Chicago.  Illinois 
60603 

NBC  Project  Director:  Robert  A.  Capra 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Walerfbrd  Sleam  Electric  Station, 
Unit  3,  Si.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  August 
21,  1996 

Description  of  amendment  request: 
The  proposed  amendment  will  modify 
Containment  Penetrations  Nos.  53  and 
65  design  by  modifying  the  design  of 
instrumentation  lines  for  Containment 
Vacuum  Relief  (CVR)  system  that  pwss 
through  these  containment  penetrations. 
The  proposed  change  will  correct  the 
error  in  previously  docketed 
information  that  was  used  by  NRC 
during  licensing  proc:ess. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  sigiiincant  hazards 
consideration,  which  is  presented 
below; 

Tho  proposed  rh^nge  will  not  incjrase  the 
prutMbiiily  of  previntislv  analyzed  accidents. 
The  proposetl  change  seek.s  to  clearly 
document  the  design  and  licensing  bases  for 
acceptnncR  of  the  CVK  sensing  instrument 
lines  The  proposed  change  to  the  monitoring 
lines  will  provide  greater  assurance  that 
containment  integrity  will  be  maintained 


following  a  IXXIA  concurTBnt  with  a  single 
active  failure.  The  design  change  to  the  non- 
essential monitoring  line  «rili  reduce  the 
potential  bypass  lauaae  from  penetrations  S3 
and  65  by  adding  a  redundant  automatic 
containment  Isolation  valve  on  penetration 
53  and  isolating  the  non-etsential  instnunent 
line  on  penetration  65.  This  design  change 
can  be  performed  at  power  without  violating 
any  license/regulatory  requirements  that 
ensure  containment  integrity  is  maintained. 

There  is  no  change  in  the  function  of  the 
instrumentation.  The  only  difference  is  that 
CVR-IDin"-5017B  and  C  non-safety 
differential  transmitters  that  monitor  the  CVR 
system  will  be  sensing  containment  pressure 
from  penetration  53.  If  the  non-essential  line 
coming  from  penetration  53  becomes 
inoperable,  containment  to  annulus 
differential  pressure  can  be  obtained  team 
alternate  instrumentation.  The  essential 
sensing  line  that  actuates  the  CVR  system  to 
protect  containment  within  design  vacuum 
pressure  is  not  affected  by  the  design  change 

Adding  a  redundant  automatic 
containment  isolation  valve  in  penetration 
53's  non-essential  instrument  line  instead  of 
the  excess  flow  check  valve  and  isolating  the 
non-essential  line  in  penetration  65's  will 
significantly  reduce  the  potential  bypass 
leakage.  The  proposed  change  will  credit  the 
essential  instrument  lines  as  a  closed  system 
outside  containment.  The  appropriate  testing 
and  acceptance  criteria  will  be  applied  to 
ensure  that  any  leakage  associated  with  these 
potential  bypass  leakage  paths,  will  not 
exceed  the  limits  used  in  the  Waterford  3 
safety  analysis  or  result  in  a  significant 
increase  in  analyzed  dose  consequences. 
Therefore,  the  proposed  change  will  not 
involve  significant  increase  in  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  will  credit  the 
essential  sensing  lines  outside  containment 
as  a  cloeed  system  and  will  not  affect  the 
plant  or  the  manner  in  which  the  plant  (is) 
operated. 

The  failure  modes  associated  with 
containment  isolation  remain  unchanged  as  a 
result  of  the  design  change  to  the  non- 
essential monitoring  lines.  The  function  of 
the  non-safety  instrumentation  is  not 
affected.  The  only  difference  is  that  all  of  the 
non-safety  instrumentation  will  be  sensing 
containment  pressure  from  penetration  S3. 
However,  if  the  non-essential  line  coming 
from  penetration  53  becomes  inopierable, 
containment  pressure  can  be  obtained  from 
alternate  instrumentation.  Adding  a 
redundant  automatic  containment  isolation 
valve  in  series  with  CVR  401A  in  the  non- 
essential instrument  line  ensures 
containment  isolation  following  a  LOCA  with 
a  concurrent  a  single  active  failure. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  addition  of  a  redundant  automatic 
containment  isolation  valve  in  series  with 
CVR  401A  in  the  non-essential  instrument 
line  breaching  penetration  53  ensures 
containment  isolation  postulating  a  single 
active  failure  on  a  Containment  Isolation 
Actuation  Signal  (CIAS).  While  this 


modification  is  performed,  administrative 
controls  will  require  containment  integrity  to 
be  maintained  by  a  seismic  Category  1, 
ASME  Section  Dl,  Class  2.  passive 
containment  isolation  device. 

The  essential  CVR  instrument  sensing  lines 
form  a  seismically  qualified,  closed  system 
outside  containment  which  is  designed  for 
pressure  equal  to  or  greater  than 
containment.  The  instrument  cabinets  C- 
3A(B)  are  seismic  Category  I  and  safety 
related.  The  instruments  are  Safety  Gass  IE 
and  have  a  static  pressure  rating  of  1000  psig. 
These  lines  meet  the  criteria  of  BTP  CSB  6- 
3  for  crediting  a  closed  system  as  a  leakage 
boundary  to  preclude  bypass  leakage  by 
being  designed,  fabricated,  erected,  and 
tested  to  standards  commensurate  with  the 
safety  function  to  be  performed.  The 
proposed  change  will  apply  the  appropriate 
testing  and  acceptance  criteria  to  ensure  that 
any  leakage  associated  with  these  potential 
bypass  leakage  paths,  will  not  exceed  the 
limits  used  in  the  Waterford  3  safety  analysis 
or  result  in  a  significant  increase  in  analyzed 
dose  consequences.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront, 
New  Orleans.  LA  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W..  Washington.  D.C.  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request:  October 
4, 1996  (TSCR  No.  250) 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  change  reflects  a  change  in  the 
Safety  Limit  Minimum  Critical  Power 
Ratio  (SLMCPR)  and  as  a  result,  a 
change  in  the  operating  Minimum 
Critical  Power  Ratio  limit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  derivation  of  the  revised  SLMCPR  for 
Oyster  Creek  for  incorporation  into  the  TS. 
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and  its  use  to  determine  cycle-specific 
thermal  limits,  have  been  performed  using 
NRC-approved  methods.  Additionally, 
interim  implementing  procedures,  which 
incorporate  cycle-specific  parameters,  have 
been  used.  Based  on  the  use  of  these 
calculations,  the  revised  SLMCPR  will  not 
increase  the  prol>ability  or  consequences  of 
an  accident. 

The  basis  of  the  MCPR  Safety  Limit 
calculation  is  to  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  avoid 
transition  boiling  if  the  limit  is  not  violated. 
The  new  SLMCPR  preserves  the  existing 
margin  to  transition  boiling  and  fuel  damage 
in  the  event  of  a  postulated  accident.  The 
probability  of  fuel  damage  is  not  increased. 

Revising  the  operating  MCPR  limit  for 
stability  will  ensure  that  adequate  margin  is 
retained  to  the  SLMCPR. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  propiosed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  MCPR  Safety  Limit  is  a  Technical 
Specification  numerical  value  designed  to 
ensure  that  fuel  damage  from  transition 
boiling  does  not  occur  as  a  result  of  the 
limiting  postulated  accident.  The  stability 
MCPR  limit  ensures  an  adequate  operating 
MCPR  margin  to  the  SLMCPR.  These  revised 
limits  cannot  create  the  possibility  of  any 
new  type  of  accident.  The  new  SLMCPR  has 
been  calculated  using  NRC-approved 
methods.  Additionally,  interim  procedures, 
which  incorporate  cycle-specific  parameters, 
have  been  used.  Therefore,  the  proposed  TS 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident,  bom  any 
accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  as  defined  in  the  TS 
Bases  will  remain  the  same.  The  new 
SLMCPR  is  calculated  using  NRC-approved 
methods  which  are  in  accordance  with  the 
current  fuel  design  and  licensing  criteria. 
Additionally,  interim  implementing 
procedures,  which  incorporate  cycle-specific 
parameters,  have  been  used.  The  MCPR 
Safety  Limit  remains  high  enough  to  ensure 
that  greater  than  99.9%  of  all  fuel  rods  in  the 
core  will  avoid  transition  boiling  if  the  limit 
is  not  violated,  thereby  preserving  fuel 
cladding  integrity.  The  revised  stability 
MCPR  limit  retains  the  existing  maigin  to  the 
SLMCPR.  Therefore,  the  proposed  TS  change 
does  not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based^n  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  Coimty  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753 


Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Nation,  Ocean 
County,  New  Jersey 

Date  of  amendment  request:  October 
10, 1996  (TSCR  No.  203) 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
revision  will  extend  the  instrumentation 
stirveillances  for  Condenser  Low 
Vacuum,  High  Temperature  Main 
Steamline  Tunnel,  Recirculation  Flow, 
and  Reactor  Coolant  Leakage. 
Additionally,  the  change  will  extend  the 
equipment  tests/ operability  checks  for 
Containment  Vent  and  Purge  Isolation, 
Electromagnetic  Relief  Valve 
Operability,  and  Drywell  to  Torus 
Leakage  Test.  The  above  change 
extensions  conform  with  the  24  month 
refueling  interval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  extends  the 
f)eriod  between  successive  refueling  interval 
surveillance(s)  to  once  every  24  months  for 
those  surveillance(s)  evaluated  herein.  The 
proposed  surveillance  interval  changes  do 
not  involve  any  change  to  the  actual 
surveillance  requirements,  nor  does  it 
involve  any  change  to  the  limits  and 
restrictions  on  plant  operations.  The 
reliability  of  systems  and  compionents  relied 
upon  to  prevent  or  mitigate  the  consequences 
of  accidents  previously  evaluated  is  not 
degraded  by  the  proposed  change  to  the 
surveillance  interval.  Assurance  of  system 
and  equipment  availability  is  maintained. 
This  change  does  not  involve  any  change  to 
system  or  equipment  configuration. 
Therefore,  this  change  does  not  increase  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibiUty  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

The  proposed  amendment  extends  the 
period  between  successive  refoeling  interval 
surveillance(s)  to  once  every  24  months  for 
those  surveillance(s)  evaluated  herein.  The 
proposed  surveillance  interval  changes  do 
not  involve  any  change  to  the  actual 
surveillance  requirements,  nor  does  it 


involve  any  change  to  the  limits  and 
restrictions  on  plant  operation.  This  change 
does  not  involve  any  change  to  system  or 
equipment  configuration.  Therefore,  this 
change  is  unrelated  to  the  possibility  of 
creating  a  new  or  different  kind  of  accident 
from  any  previously  evaluated. 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  extends  the 
period  between  successive  refoeling  interval 
surveillance(s)  to  once  every  24  months  (■*-/ 
-25%  or  30  months)  for  the  surveillances 
evaluated  herein.  The  proposed  surveillance 
interval  changes  do  not  involve  any  change 
to  the  actual  surveillance  requirements,  nor 
does  it  involve  any  change  to  the  limits  and 
restrictions  on  plant  operation.  The 
reliability  of  systems  and  components  is  not 
degraded  by  the  proposed  change  to  the 
surveillance  interval.  Assurance  of  system 
and  equipment  availability  is  maintained. 
Therefore,  it  is  concluded  that  operation  of 
the  facility  in  accordance  with  the  ptroposed 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library. 
Reference  Department.  101  Washington 
Street,  Toms  River,  NJ  08753 

Attorney /or  y/censee;  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  10, 1996  (TSCR  No.  243) 

Description  of  amendment:  The 
proposed  Technical  Specification  (TS) 
will  change  the  trip  setting  for  TS  Table 
3.1.1  Item  G.3,  Automatic 
Depressurization  System  (ADS)  by 
clarification  of  the  functional 
requirement  to  provide  an  interlock 
permissive  which  ensures  that  a  source 
of  cooling  water  is  available  via  the  Core 
Spray  System  prior  to  depressurization. 
This  will  be  accomplished  by  replacing 
the  present  interlock  description  "AC 
Voltage"  with  core  spray  booster  pump 
differential  pressure,  as  the  permissive 
required  for  initiation  of  ADS.  A 
corresponding  surveillance  requirement 
is  being  added  to  TS  Table  4.1.1  which 
reflects  the  need  to  test  and  calibrate  the 
core  spray  booster  pump  differential 
pressure  sudtches  pursuant  to  existing 
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plant  procedures.  Additionally,  allowed 
outage  time  (AOT)  is  addressed  in  the 
footnote  "i"  for  the  differential  pressure 
switches  based  upon  the  currently 
designed  AOS  logic  trains  and  footnote 
"h"  to  parallel  the  "Low-Low  Reactor 
Water  Level"  and  "High  Drywell 
Pressure"  AOTs  associated  with 
Standard  Technical  Specifications. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

The  implementation  of  this  TSCR  does  not 
involve  an  increase  in  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  previously  evaluated,  as  no  plant 
modifications  are  proposed  by  the  change 
request,  and  no  changes  in  instrument  set  or 
reset  setpoints  are  required  in  order  to 
implement  the  change.  This  change  serves  to 
clarify  and  to  incorporate  the  "as-built"  ADS 
system  logic  parameter  (core  spray  booster 
pump  differential  pressure)  as  the  functional 
permissive  required  for  initiation  of  ADS. 
This  "interlot:k"  permissive  compares  closely 
with  that  of  the  BWR  |boiling-water  reactor) 
STS  IStandard  Technical  Specifications) 
requirement  to  monitor  core  spray  discharge 
pressure  for  initiation  of  ADS  In  addition, 
the  A(lTs  for  the  ADS  initiation  signals  are 
being  revise*!  to  align  with  the  AOTs 
provided  for  such  signals  m  the  STS.  The 
performance  and  function  of  the  Automatic 
Depressurization  .System  is  unchanged  by 
this  rt»quest   However,  by  implementation  of 
th*"  rhangf  the  specific  functions  of  the  ADS 
as-liuilt  il/p  perniissivKS  would  then  be 
clearly  identified  in  and  contnilled  by  T  S 
Table  3  11,  "Protective  Instrumentation 
Requirements."  including  the  assix  iated 
surveillance  requin-nients  as  shown  on  the 
revised  T  S  Table  4  1  1 

Operation  of  the  facility  in  accordance 
with  the  pr()p«)sed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  uf  accident  from  any  accident 
previously  evaluated. 

The  implementation  of  this  TSCK  does  not 
impact  upon  the  operation  of  the  facility,  and 
would  not  create  the  possibility  of  a  new  or 
different  Itind  of  accident  from  any 
previously  evaluated  because  no  plant 
modifications  are  proposed  by  this  change 
request,  and  no  changes  in  instrument  set  or 
reset  setpoints  are  required  in  order  to 
implement  the  change  This  change  clarifies 
the  technical  specific:ations  bv  incorporating 
the  "as-built  ■  ADS  system  logic  parameter 
(core  spray  booster  pump  diffen'ntial 
pressure)  as  the  functional  permissive 
required  for  initiation  of  ADS  This 
"interUx  k"  permissive  comjiares  closely 
with  that  of  the  BWR  .STS  requirement  to 
monitor  com  spay  discharge  pressure.  The 


revised  AOTi  ibr  ADS  initiation  signals  are 
also  twing  (Ranged  to  conform  with  thoM 
allowed  by  and  provided  In  the  STS.  The 
performance  and  function  of  the  Automatic 
Depressurization  System  (ADS)  is  unchanged 
by  this  request. 

OC  plant  surveillance  procedures  for  both 
ADS  and  the  Core  Spray  system  presently 
incorporate  the  calibration  requirements  and 
both  the  set  and  reset  setpoints  calculated  for 
the  core  spray  booster  pump  d/p  switch 
permissive  to  the  ADS  initiation  logic. 
Hence,  a  new  or  different  kind  of  accident 
from  any  previously  evaluated  is  not  created. 

Operation  of  the  fKrility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  implementation  of  this  TSCR  does  not 
involve  a  reduction  in  the  margin  of  safety 
for  operation  of  the  ADS  or  the  Con  Spray 
system.  The  Technical  Specification  Biases 
which  presently  define  the  margin  of  safety 
are  not  impacted  as  the  core  spray  booster 
pump  d/p  "interlocli"  permissives  are  not 
described  in  the  specifications  for  "Protective 
Instrumentation  Requirements"  or  its 
surveillance  requirements.  In  addition,  the 
margin  of  safety  for  ADS  initiation  is  not 
reduced  by  this  TSCR  because  the  required 
system  response  is  not  affected  by  the 
proposed  changes  as  no  plant  modifications 
are  required  which  could  create  a  potential 
impwct  upon  the  margins  of  safety  previously 
established. 

The  revision  of  AOTs  associated  with  ADS 
actuation  signals  t>y  extension  form  72  hours 
to  4  days  is  consistent  with  that  presently 
provided  in  the  STS.  This  does  not  decrease 
the  margin  of  safety  associated  with 
availability  of  ADS  as  placement  of  the 
initiation  signals  into  the  "tripped 
condition"  maintains  the  operability  of  the 
ADS  Crip  systems  while  in  the  automatic 
mode.  Additionally,  the  Bases  for  STS 
Specification  3.1  provides  justifications  for 
AOTs  using  the  GE  jC^neral  Electric) 
reliability  analyses  referenced  therein  and 
therefore  4  days  is  tioth  justified  and 
conservative  The  margin  of  safety  with 
resp<x:t  to  the  instrument  channels  ability  to 
perform  its  intended  actuation  function  is  not 
impacted,  therefore,  there  is  no  reduction  in 
the  margin  of  safety. 

Lastly,  the  surveillance  frequency  for  the 
new  surveillance  interval  created  on  Table 
4  11  for  the  d/p  |s| witches  is  consistent  with 
that  established  in  Reference  2  of  the  Bases 
for  Technical  Specification  4.1.  Therefore, 
there  is  no  reduction  in  the  margin  of  safety 
as  a  result  of  this  change  request. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library. 
Reference  Department,  101  Washington 
Street.  Toms  River.  NJ  08753 

Attorney  for  licensee:  Ernest  L.  Blake. 
|r..  Esquire.  Shaw,  Pittman.  Potts  & 


Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 
NRC  Project  Director:  John  F.  Stolz 

Illinois  Power  Compaiiy  and  Soyland 
Power  CooperatiTe,  Inc.,  Docket  No.  50- 
461.  Ointon  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinoia 

Date  of  amendment  request:  October 
17,1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Facility  Operating  License  NPF-62  to 
acknowledge  the  transfer  of  Soyland 
Power  Cooperative's  13.21%  minority 
ownership  interest  in  the  Clinton  Power 
Station  to  Illinova  Power  Marketing. 
Inc..  the  unregulated  power  marketing 
affiliate  of  Illinois  Power,  and  a  wholly 
owned  subsidiary  of  Illinova 
Corporation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1 .  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  it  merely 
revises  the  Operating  Licen.se  to  indicate  the 
transfer  of  a  minority  ownership  interest  to 
the  corporate  parent  of  the  majority  owner 
and  licensee.  This  proposed  amendment 
represents  an  administrative  rather  than 
operational  change  and.  therefore,  has  no 
impact  on  accidents  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  Illinois  Power 
will  continue  to  be  the  operator  of  Clinton 

Power  Station,  and  further,  there  will  be  no 
change  to  the  plant's  physical  configuration 
or  operating  philosophy  as  a  result  of  this 
proposed  amendment. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety  bcx:ause  it  is  only  an  administrative 
change  and  will  have  no  impact  on  any 
margin  of  safety  related  to  the  design  or 
operation  of  the  facility. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFT?  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library.  120  West  )ohnson  Street, 
Clinton.  Illinois  61727 

Attorney  for  licensee:  Leah  Manning 
Stetzner,  Vice  President,  General         ' 
Counsel,  and  Corp>orate  Secretary.  500 
South  27th  Street.  Decatur,  Illinois 
62525 

NRC  Project  Director:  Gail  H.  Marcus 
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Maine  Yankee  Atomic  Power  Company, 
Docket  No.  90-309,  Maine  Yankee 
Atmnic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request: 
September  13. 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Maine  Yankee  containment  testing 
technical  specification  (TS  4.4)  to 
implement  10  CFR  Part  50,  Appendix  J, 
Option  B,  by  referring  to  Regulatory 
Guide  1.163,  "Performance-Based 
Containment  Leakage-Test  Program" 
dated  September  1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  This  amendment  request  does  not 
involve  a  signiBcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because  the  proposed 
changes  to  the  Technical  Specification  do  not 
affect  the  assumption,  parameters  or  results 
of  any  FSAR  accident  analysis.l...]  These 
changes  potentially  result  in  a  minor  increase 
in  the  consequences  of  an  accident 
previously  evaluated  due  to  the  increased 
testing  intervals.  However,  the  proposed 
changes  do  not  result  in  an  increase  in  the 
probability  of  an  acxident  previously 
identiHed  since  the  containment  system  is 
used  for  mitigation  purposes  only.  The 
changes  are  also  expected  to  result  in 
incroBsed  attention  to  components  with  poor 
leakage  test  history  as  part  of  the 
performance-based  nature  of  Option  B  such 
that  the  marginally  increased  consequences 
from  the  expanded  testing  intervals  may  be 
further  reduced  or  negated.  The  addition  of 
the  "...[as  modified  by  approved] 
exemptions"  phrase  is  an  administrative 
change.  Any  specific  exemptions  from  the 
requirements  of  Appendix )  will  continue  to 
require  a  submittal  under  10  CFR  50.12  and 
subsequent  review  and  approval  by  the  NRC 
prior  to  implementation.  'Therefore,  these 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Operation  of  Maine  Yankee  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  a  physical  iteration  of  the 
plant  (i.e..  no  new  or  diSsrent  type  of 
equipment  will  be  installed)  nor  alter  the 
function  of  the  containment  system.  The 
changes  only  provide  for  additional  time 
between  leak{^e  tests  and  an  increase  in  the 
test  pressure  value  equal  to  the  containment 
design  pressure  which  bounds  the 
containment  peak  accident  pressure.  Thus, 
these  changes  do  not  create  the  possibility  of 
a  new  or  difCsrent  kind  of  accident  from  any 
previously  evaluated. 

3.  Operation  of  Maine  Yankee  in 
accordance  with  the  proposed  changes  does 


not  involve  a  significant  reduction  in  a 
margin  of  safaty.  The  proposed  changes  do 
not  alter  the  maimer  in  which  safety  limits, 
limiting  safety  system  setpoints,  or  limiting 
conditions  for  oj[)eration  are  determined.  The 
changes  are  expected  to  result  in  an 
increased  focus  on  components 
demonstrating  poor  leakage  test  history 
without  excessive  testing  of  components 
which  continue  to  demonstrate  good  test 
history.  Therefore,  these  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Local 
Public  Document  Room  location: 
Wiscasset  Public  Library,  High  Street, 
P.O.  Box  367,  Wiscasset,  ME  04578 

Attorney  for  licensee:  Mary  Ann 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company,  329  Bath  Road, 
Brunswick,  ME  0401 INRC  Deputy 
Director  John  A.  Zwolinski 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine 
YankeeAtomic  Power  Station,  Lincoln 
County,  Maine 

Date  of  amendment  request: 
September  13, 1996,  as  supplemented 
September  25, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
TS  5.5.B  to  eliminate  references  to  the 
Vice  President  (YNSD)  and  designate 
the  President,  Maine  Yankee,  as  the 
responsible  official  for  matters  related  to 
the  composition,  review  and  audit 
responsibilities,  authority  and 
recordkeeping  responsibilities  of  the 
Nuclear  Safety  Audit  and  Review 
(NSAR)  Committee.  Minor  editorial 
changes  are  also  proposed. 

Basis  for  proposea  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below. 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  is  administrative  in 
nature  and  will  not  have  a  direct  efiect  on  the 
physical  plant  or  the  maintenance  of  the 
physical  plant  The  audit  and  review 
functions  of  the  NSAR  Committee  will 
continue  to  be  required.  The  proposed 
changes  will  not,  of  themselves,  decrease  the 
effsctiveness  of  these  functions.  This 
authority  and  responsibility  realignment  will 
continue  to  assure  that  NSAR  Committee  has 
direct  access  to  a  level  of  management 
necessary  to  perform  their  audit  and  review 
functions. 


Since,  tlie  proposed  dianga  trill  not 
adversely  effect  the  audit  and  review 
functions  of  the  NSARC  and  since  the 
proposed  change  will  not  have  a  direct  effect 
on  the  physical  plant  or  maintenance  of  the 
physical  plant,  tne  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  is  administrative  in 
nature  and  does  not  introduce  any  new 
structures,  systems,  or  components  into  the 
plant  design.  This  change  continues  to 
ensure  that  the  NSAR  Committee  reports  to 
a  management  level  such  that  there  is 
sufficient  authority  and  organizational 
freedom  to  execute  their  audit  and  review 
functions.  Consequently,  an  unbiased 
oversight  of  the  programs  and  procedures  is 
not  compromised  by  this  proposed  change. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
Idnd  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  change  realigns  the  authority 
and  responsibility  relationship  of  the  NSAR 
Committee.  The  NSAR  Committee  will 
continue  to  maintain  effective  oversight  of 
programs  and  procedures.  The  proposed 
change  will  continue  to  ensure  that  the 
NSAR  Committee  is  sufficiently  independent 
from  cost  and  schedule  when  opposed  to 
safety  considerations  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  ME 
04578 

Attorney  for  licensee:  Mary  Aim 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company,  329  Bath  Road, 
Brunswick,  ME  0401  iNRC  Deputy 
Director:  John  A.  Zwolinski 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  1,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  2, 
1996 

Description  of  amendment  request: 
The  proposed  amendment  incorporates 
limiting  conditions  for  operation  and 
surveillance  requirements  for  the  safety/ 
relief  valve  (SRV)  electrical  lift  design 
modification.  The  proposed  amendment 
also  makes  clarification  and  editorial 
changes,  as  well  as  revising  the 
associated  Bases  section. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiRcant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10CFR5O.92.  NNECT)  has 
raviewed  the  proposed  chango  and  conclude* 
that  the  changa  dom  not  involv«  a  (ignificant 
hazards  consideration  (SHC)  *inca  th« 
propoaad  change  ntiffies  the  criteria  in  10 
CFR  S0.92(c).  That  is.  the  propoaad  changs 
does  not: 

1.  Involve  a  tignifkant  increase  in  the 
probability  or  consequence*  of  an  accident 
previously  evaluated. 

The  safety  relief  valves  are  considered  for 
two  analyzed  accidents,  an  overpressure 
transient  (such  as  MSIV  [main  steam 
isolation  valve!  closure  with  flux  scram)  and 
an  inadvertent  SRV  opening. 

The  new  technical  specifications  do  not 
affect  normal  operation,  therefore,  they 
cannot  increase  the  probability  of  an 
overpressure  event.  Since  the  mechanical 
function  will  not  be  affected  by  the  new 
equipment,  the  new  LCOs  (limiting 
conditions  for  ofwration).  or  the  new 
surveillance  requirements,  there  is  no 
adverse  affect  on  the  consequences  of  an 
overpressure  event.  The  SRVs  will  be 
expected  to  lift  mechanically.  If  they  do  not 
open  at  the  design  setpoints.  the  electrical 
actuation,  which  has  the  same  setpoints.  will 
cause  the  valves  to  open  less  than  400 
milliseconds  later. 

Sufficient  redundancy  and  diversity  is 
established  for  the  electrical  lift  by  the  use 
of  two  sensors  in  a  two-out-of-two-taken-ooce 
configuration.  Therefore,  the  failure  of  any 
single  component  cannot  result  in  an 
inadvertent  opening  of  an  SRV.  The  only 
proposed  surveillance  performed  while  at 
power  is  the  daily  instrument  check.  This 
surveillance  does  not  require  the 
manipulation  of  any  controls  and,  as  such, 
cannot  affect  the  probability  of  an  accident. 

Therefore,  based  on  the  above,  the 
proposed  change  to  the  Technical 
Specifications  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  previously  evaluated  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

None  of  the  proposed  new  LCOs  or 
surveillance  requirements  has  a  potential  for 
creating  a  new  or  different  kind  of  accident. 
Expanding  the  LCO  and  surveillance 
requirements  to  address  both  the  mechanical 
actuation  and  the  pressure  sensor  lift  does 
not  change  the  type  of  action  that  these 
valves  are  expected  to  perform,  nor  does  it 
change  the  initial  "as-left"  requirements  for 
the  valves.  Plant  operating  parameters  have 
also  not  changed. 

Therefore,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  hom  any  accident  previously 
evaluated. 

3.  Involve  a  signiPicant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  previously  analyzed 
for  the  SRVs  was  baaed  on  the  current 


nominal  setpoints  and  alkrambla  paroent 
drift  Tha  alamlt^  lift  system  improves  the 
confideoca  that  the  SRVs  «viU  lift  within  the 
spadfiad  range.  Tha  setpoint  unceftaioty  of 
the  electrical  lift  system  is  similar  to  the  ihlfl 
allowed  for  the  mechanical  lift  in  the 
Technical  Specifications.  All  existing 
functions  thai  may  actuate  the  SRVs  (sefsty. 
manual,  or  automatic  lift)  remain  unaffected. 
The  design  of  the  pressure  transmitters, 
combined  with  the  logic  configuration, 
minimizes  the  possibility  of  Inadvertently 
opening  the  SRVs. 

Therefoce,  this  change  has  no  impact  on 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  ap(>ear8  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  I^C  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Commimity-Technical 
College.  574  New  London  Turnpike, 
Norwich,  CT  06360.  and  the  Waterford 
Library,  ATTN:  Vince  )uliano.  49  Rope 
Ferry  Road,  Waterford.  CT  06385 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq..  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford.  CT  06141-0270 

NBC  Prefect  Director:  Phillip  F. 
McKee 

Philadelphia  Electric  Company,  DockH 
Noa.  50-352  and  50-353.  Limerick 
Generatiiig  Station,  Units  1  and  2, 
Montgosnery  County,  Pennayhrania 

Date  of  amendment  request:  March 
29. 1996 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  changes  would  revise  TS 
Surveillance  Requirement  (SR) 
4.5.1.d.2.b  to  delete  the  requirement  to 
perform  in-situ  functional  testing  of  the 
Automatic  Depressurization  System 
(AOS)  valves  once  every  24-months  as 
part  of  start-up  testing  activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  change  does  not  involve  a  significant 
increase  in  the  probaoility  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  TS  change  does  not  involve 
any  physical  changes  to  plant  itructures. 
systems,  or  components  (SSC).  The  ADS  will 
continue  to  function  as  diesigned.  The  AOS 
is  an  Emergency  Core  Cooling  System  (ECCS) 
designed  to  mitigate  the  consequences  of  an 
accident,  and  therefore,  can  not  contribute  to 
the  initiation  of  any  accident  The  ADS 


utiliaes  five  (S)  of  the  14  main  steam  line 
SRVs  as  tlie  primary  method  for 
depreasurizing  tlw  reactor  pressure  vessel  to 
permit  low  praasure  core  cooling  capability 
in  the  event  of  a  small  break  Losa-of-Coolant- 
Accident  (UXIA)  if  the  high  pressure  cooling 
systems  (Le..  High  Praasure  Coolant  Infection 
(HPCI)  and  Reactor  Cora  Isolation  Cooling 
(ROC)  systems)  hil  to  maintain  adequate 
reactor  veesel  water  level. 

Deleting  the  TS  SR  to  perform  the  in-situ 
testing  of  the  ADS/SRVs  diuing  start-up,  as 
proposed,  should  reduce  the  probability  of  an 
inadvertent  opening  of  an  SRV  as  discussed 
in  Section  IS.1.4  of  the  LGS  Updated  Final 
Saisty  Analysis  Report  (UF^AR)  since 
deleting  this  testing  requirement  will 
eliminate  a  known  initiator  of  SRV  pilot 
leakage  and  subsequent  erosion.  This 
propo«ed  TS  change  will  have  a  tendency  to 
increase,  rather  than  decrease,  the  reliability 
of  the  ADS/SRVs  by  eliminating  the  in-situ 
ADS  functional  start-up  testing.  The 
probability  of  the  ADS/SRVs  to  open  on 
demand  has  been  demonstrated  to  be 
extremely  high  and  is  not  measurably 
improved  through  the  in-situ  ADS  functional 
start-up  testing. 

This  proposed  TS  change  will  not  increase 
the  probability  of  occurrence  of  a 
malfunction  of  any  plant  equipment 
important  to  safety.  Alternate  testing 
methods  at  LGS,  Unite  1  and  2.  and  at  the 
off-site  test  facility,  adequately  demonstrate 
proper  ADS  valve  operation  and  assure  that 
the  valves  will  continue  to  function  as 
designed.  Existing  surveillance  testing  and 
inspections  of  the  ADS/SRVs  at  LGS  verify 
that  the  ADS  initiation  logic,  solenoid  valve 
operation,  pneumatic  gas  supply  integrity 
and  air  operator  assembly  (including  pilot 
rod)  will  operate  as  designed.  Offsite  testing 
verifies  pilot  disc  operation,  setfwint 
calibration  and  main  valve  disc  operation. 

Deleting  the  in-situ  testing  requirement,  as 
proposed,  will  reduce  the  probability  of 
inflating  SRV  leakage  which  should  reduce 
the  probability  of  an  inadvertent  SRV 
opening.  It  has  been  documented  throughout 
the  BWR  industry  that  pilot  disc  leakage 
leads  to  pilot  disc  and  rod  erosion,  which  can 
ultimately  result  in  an  inadvertent  opening  of 
an  SRV.  Therefore,  any  SRV  pilot  leakage 
that  can  be  eliminated  would  reduce  the 
probability  of  occurrence  of  a  malfunction  of 
that  SRV. 

Deleting  the  ADS/SRV  in-situ  functional 
test  will  in  no  way  increase  any 
consequences  of  a  malfunction  of  plant 
equipment  important  to  safety.  The 
consequences  of  a  malfunction  of  an  ADS/ 
SRV  as  discussed  in  the  LGS  UFSAR  remain 
unchanged. 

In  addition,  eliminating  a  known  initiator 
of  SRV  leaiuge.  as  proposed  in  this  TS 
change,  would  help  to  reduce  operator 
worltarounds  in  the  form  of  suppression  pool 
cooling  and  letdown  operation  activities.  As 
a  result,  this  will  reduce  the  unnecessary 
operation  of  the  Residual  Heat  Removal 
(RHR)  and  Residual  Heat  Removal  Service 
Water  (RHRSW)  systems. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluaited. 
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2.  The  propoaed  TS  change  does  not  mate 
the  poasibility  of  a  new  or  cUffBrant  kind  of 
acddent  from  any  accident  previously 
evaluated. 

This  propoaed  TS  change  xloes  not  involve 
any  physical  changes  to  plant  SSC.  The 
design  and  operation  of  die  ADS/SRVs  is  not 
changed  from  that  currently  described  in  the 
Safsty  Analysis  Report  (SAR).  The  ADS  will 
continue  to  function  as  designed  to  mitigate 
the  consequences  of  an  accident  No  changes 
of  any  kind  are  being  made  to  the  valves, 
auxiliary  components,  or  ADS  logic.  Deleting 
the  requirement  to  perform  the  ADS  in-situ 
hmcticmal  test  during  plant  start-up  as 
propoaed  in  this  TS  Change  Request  reduces 
the  likelihood  of  a  SRV  developing  a  leak  and 
degrading  throughout  the  subsequent 
(^lerating  cycle.  There  is  no  possibility  that 
implementing  this  proposed  TS  change 
would  create  a  diSsrent  type  of  malfimction 
to  the  ADS/SRVs  than  any  previously 
evaluated. 

Elhninating  the  requirement  to  perfiorm  die 
in-situ  testing  of  the  ADS/SRVs  during  start- 
up activities,  does  not  create  a  new  or 
diflerant  type  of  accident  than  any  previously 
evaluated.  There  is  no  accident  scenario 
associated  with  teatii^  the  ADS/SRVs  other 
than  the  inadvertent  opening  of  a  relief  valve 
which  is  currently  discussed  in  Section 
15.1.4  of  the  LGS  UFSAR.  This  proposed  TS 
change  does  not  alter  the  conclusions 
described  in  the  UFSAR  regarding  an 
inadvertent  opening  of  an  SRV.  No  new  or 
difiarent  type  of  accident  will  be  created  as 
a  result  of  tnis  proposed  TS  change. 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  difiierent 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safsty. 

The  proposed  TS  change  does  not  involve 
any  physical  changes  to  plant  SSC  The 
design  and  functional  requirements  of  the 
ADS  will  ndt  change.  The  ADS  will  still 
function  as  designed  to  mitigate  the 
consequences  of  an  accident 

This  proposed  TS  change  involves  deleting 
the  requirement  to  perform  in-situ  hmctional 
testing  of  the  ADS/SRVs  during  start-up 
activities.  This  testing  imposes  an 
unnecessary  challenge  on  the  ADS/SRVs  and 
has  been  linked  to  SRV  degradation  (e.g., 
pilot  valve  and/or  main  valve  leakage).  This 

Eroposed  TS  change  should  reduce  SRV 
nkage  and  unprove  ADS/SRV  reliability  by 
reducing  the  potential  for  spurious  SRV 
actuation.  The  LGS  TS  Bases  do  not  identify 
specific  testing  requiremente  for  ADS.  ADS 
operability  can  be  readily  demonstrated  with 
extremely  high  confidence  by  the  existing 
additional  surveillance  tests  and  inspections 
performed  for  the  ADS.  There  will  be  no 
reduction  in  any  margin  of  safety  resulting 
from  this  propoaed  TS  change. 

Therefdra.  the  fmpoted  TS  change  does 
not  involve  a  significant  reduction  in  a 
marain  of  safety. 

Ine  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  baaed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefwe,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Lilvary,  500 
High  Street,  Pottstown,  PA  19464 

Attorney  for  licensee:  J.  W.  Duibam, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company.  2301  Maricet  Street, 
Philadelphia,  PA  19101 

NHC  Proiect  Director.  John  F.  Stolz 

Philadeiphia  Electric  Company,  Docket 
Nos.  50^52  and  50-353,  Lfanerick 
Generating  Station,  Units  1  aad  2, 
Montgomery  County,  Pannsyhrania 

Date  of  amendment  request:  August  8, 
1996 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  chuiges  would  revise  TS  Sections 
3/4.3.1,  "Reactor  Protection  System 
Instrumentation,"  3/4.3.2,  "Isolation 
Actuation  Instrumentation,"  3/4.3.3, 
"Emergency  Core  Cooling  System 
Actuation  instrumentation,"  and  the 
associated  TS  Bases  Sections  3/4.3.1 
and  3/4.3.2  to  eliminate  selected 
response  time  testine  requirements. 

fiosis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  changes  do  not  involve  a  significant 
increase  in  the  probability  m  consequences 
of  an  accident  previously  evaluated. 

The  proposed  TS  changes  do  not  make  any 
physical  alterations  c«'  modifications  to  the 
pluit  systems  or  equipment  The  proposed 
changes  do  not  afiect  the  capability  of  the 
associated  systems  to  perform  their  intended 
functions  within  their  required  response 
times,  nor  do  the  proposed  changes  adversely 
impact  the  operation  of  any  plant  equipment 
The  affected  plant  systems  will  continue  to 
function  as  designed.  Elimination  of  the 
response  time  testing  requirements  as 
proposed  by  this  TS  change  for  selected 
components  in  RRS  InstrumentaticMi, 
Isolation  Actuation  System  Instrumentation, 
and  EOCS  Actuation  Instrumentation  wrtll  not 
adversely  affsct  the  (^wration  of  these 
cranponente. 

The  supporting  analysis  provided  in 
NEDO-32291,  dononstntes  that  response 
time  testing  is  redundant  to  other  TS 
required  testing.  NEDO-32291  demonstrated 
that  these  other  required  tests  (i.e.,  channel 
checks,  channel  cuihrations,  channel 
functional  tests,  and  logic  system  fimctiooal 
tests),  in  conjunction  with  actions  taken  in 
response  to  NRC  Bulletin  904)1  and  NRCB 
90-01,  Supplement  1.  are  sufficient  to 
identify  failure  modes  cv  degradation  in 
instrument  response  times,  and  ensure 
operation  of  the  associated  systems  within 
acceptable  limits.  There  are  no  known  fuhire 


modes  that  can  be  detected  by  response  time 
testing  that  cannot  also  be  detected  by  other 
TS  required  testing.  The  continued 
applioMicn  of  other  existing  TS  required 
teeing  such  as  rhamytl  checks.  channel 
calibrations,  channel  functional  tests,  and 
logk  system  huictioaal  teats,  ensures  that  the 
response  times  for  these  systems  will  be 
maintained  within  the  acoeptaace  limits.  The 
capability  of  theae  systems  to  perform  their 
intended  functions  %rithin  their  required 
response  tinaes  is  not  adveraely  iinp«r%d  by 
this  pn^xwed  TS  change.  NEDO-32201 
evaluated  the  potential  failure  modes  of  dw 
affected  instnnnentation  lo(^  which  could 
impact  the  instrument  loop  raspoose  times. 
Industry  operating  experience  was  also 
reviewed  to  identify  nilures  that  afiact 
response  times  and  how  they  are  detected. 
The  failure  modes  identified  were  evaluated 
to  determine  if  other  TS  required 
surveillances  and  actions  taken  in  response 
to  NRC  Bulletin  90-01 .  and  NRCB  90-01 , 
Supplement  1.  would  detect  any  effecu  on 
response  time.  There  are  no  failures  [sic] 
[failure]  modes  identified  that  can  be 
detected  by  response  time  testing  that  cannot 
also  be  detected  by  other  TS  required  testing. 

PECO  Eneigy  has  confirmed  the 
applicability  of  the  generic  evaluation 
provided  in  NEDO-32291  to  IjGS,  Units  1  and 
2.  By  letter  dated  December  28. 1994.  the 
NRC  concluded  that  response  time  testing 
can  be  eliminated  from  the  TS.for  the 
selected  instrumentation  identified  in  NEDO- 
32291,  with  certain  provisions,  and  that 
NEIX}-32291  can  be  referenced  in  license 
amendment  requeste. 

Therefore,  the  proposed  TS  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  difiiBrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  do  not  involve 
any  physical  changes  to  plant  systems  or 
equipment.  The  proposed  changes  apply  only 
to  the  testing  requiremente  for  ^e  selected 
compcMimita  involved  and  do  not  result  in 
any  physical  modifications  to  these 
oomponente,  or  to  other  plant  system 
oomponente.  Elimination  of  the  response 
time  testing  requiremente  as  proposed  by  this 
TS  change  for  selected  oomponente  in  RPS 
Instrumentation,  Isolation  Actuation  System 
Instrumentation,  and  EOCS  Actuation 
Instrumentation  wiU  not  adversely  affect  the 
opoBtion  of  these  components.  These 
oomponente  wrill  continue  to  function  as 
designed.  Consequently,  no  new  failure 
modes  are  introduced  as  a  result  of  the 
prraoeed  TS  changes. 

Himinating  the  response  time  testing 
requiremente  as  pn^weed,  does  not  create  a 
new  or  different  type  of  accident  than  any 
previously  evaluated.  No  new  or  difierent 
type  of  accident  vnll  be  created  as  a  result 
of  this  pccqxMed  TS  change. 

NEDO-32291  demonstrates  that  oUier 
required  teste  (i.e..  channel  checks,  channel 
calibrations,  channel  hmctional  teste,  and 
logic  system  hinctional  teste),  in  coajuitction 
with  actions  taken  in  response  to  NRC 
Bulletin  90-01  and  NRCB  90-01.  Supplement 
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I ,  are  suBicient  to  identify  {silure  modes  or 
degradation  in  instrument  response  tknes. 
and  ensure  operation  of  the  anociatsd 
systems  within  acoeptabie  limits.  There  are 
no  known  failure  modas  that  can  be  detected 
by  response  time  tasting  that  cannot  also  be 
detected  by  other  TS  required  tasting,  and 
therefore,  response  time  testing  for  the 
selected  components  is  redundant  to  the 
other  TS  required  testing. 

Therefore,  the  proposed  TS  changes  do  Dot 
create  the  possibility  of  a  new  or  dlffiarent 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safsty. 

The  [Koposed  TS  changsa  do  not  involve 
any  physical  changes  to  plant  systems  or 
equipment.  The  proposed  TS  changes  do  not 
aiiect  the  capability  of  the  associated  systems 
or  equipment  from  performing  their  intend^ 
functions.  The  systems  involved  will 
continue  to  respond  «vithin  their  allowed 
response  times.  Elimination  of  the  response 
time  testing  requirements  are  based  on  the 
evaluation  provided  in  NEDO-32291  which 
demonstrates  that  response  time  degradation 
can  be  detected  by  other  TS  required  testing. 
The  evaluation  concluded  that  other  TS 
required  tests  (i.e..  channel  checks,  channel 
calibrations,  channel  functional  tests,  and 
logic  system  functional  tests),  in  conjunctioa 
with  actions  taken  in  response  to  NRC 
Bulletin  90^1  and  NRCB  90-01 .  Supplement 
1 .  are  sufficient  to  identify  Cailure  modes  or 
degradation  in  instrument  response  times, 
and  ensure  operation  of  the  associated 
systems  within  acceptable  limits. 

In  addition,  although  not  specifically 
evaluated,  the  proposed  TS  changes  will 
provide  an  improvement  to  plant  safety  and 
operation  by  reducing  the  time  safety  systems 
are  unavailable,  reducing  the  potential  for 
safety  system  aqtuations,  reducing  plant 
operating  and  shutdown  risk,  limiting 
radiation  exposure  to  plant  personnel,  and 
eliminating  the  diversion  of  key  peraonnel  to 
conduct  unnecessary  testing.  Therefore, 
PECO  Enersy  considers  that  the  proposed  TS 
changes  wiU  result  in  an  overall  increase  in 
the  maifin  of  safety  and  that  the  changes  do 
not  constitute  an  unreviewed  safety  question. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safsty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street.  Pottstown.  PA  19464 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire.  St.  V.  P.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia.  PA  19101 

NRC  Project  Director  John  F.  Stolz 


Philadelphia  Ekctric  CompMiy,  Docket 
No.  50-353.  LioMrick  Geoorati^ 
SUtioo.  Unit  2,  Mnatyiieiy  County, 
Pennsyhrania 

Date  of  amendment  request:  August  1, 
1996 

Description  of  amendment  request: . 
The  proposed  Technical  Specifications 
(TS)  changes  would  reviae  TS  Section  3/ 
4.4.6  (i.e..  Figure  3.4.6.1-1)  to  reflect  the 
addition  of  two  hydrotest  curves, 
effective  for  6.5  and  8.5  Effective  Full 
Power  Years  (EFPY).  to  the  existing 
Pressure-Tunperatura  Operating  Limit 
(PTOL)  curves  for  LGS  Unit  2. 

Basis  for  proDOted  no  significant 
haiards  consiaeration  determination: 
As  reqtiired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  praviously  evaluated. 

The  proposed  Technical  Specification  (TS) 
change  includes  Pressure-Temperature 
Operating  Limit  (PTOL)  curves  which  were 
conservatively  gsnerated  in  accordance  with 
tbefrecture  tough  nesa  requirements  of 
lOCFRSO,  Appendix  G.  The  Adjusted 
Rafsrenoe  Tempentuies  to  the  initial  nil 
ductility  reference  temperatures  (RTNDT) 
used  to  evaluate  the  pcessure/temperature 
limits  for  the  beltline  materials  were  hosed 
on  Regulatory  Guide  1.99.  Revision  2.  Future 
analyses  of  the  Reactor  Pressure  Vessel  (RPV) 
suurveiUaoce  capsule  contents  and  future 
revisions  to  the  PTOL  curve  ss  required, 
ensure  that  the  reactor  pressure  boimdary 
will  behave  in  a  non-brittle  manner  diuing 
plant  testing,  startup,  and  operation 
throughout  the  lifs  of  the  plant  The  current 
schedule  for  removal  of  the  surveillance 
specimens  from  Limerick  Generating  Station 
(LGS)  Unit  2  RPV  is  durii«  2R05.  The 
proposed  change  does  not  impact  the  existing 
PTOL  curves  for  10  Effsctive  Pull  Power 
Yean  (EFPY),  currently  shown  in  the  LGS 
Unit  2  TS.  The  proposed  change  only 
provides  additional  infotmatioo  (i.e.,  two 
new  curves)  related  to  the  RPV  condition 
following  6.5  and  8.5  EFPY,  in  order  to 
fsdlitote  hydrostatic  testing  performed  after 
2R04  and  2R0S,  leepectlvs^.  The  added 
PTOL  curves  ore  established  in  compliance 
with  the  methodology  used  to  cakulsts  the 
predicted  irradiation  eCfscts  on  vessel 
beiUine  materials  as  documented  in  the  LGS 
Updated  Pinal  Safety  Analysis  Report 
(UFSAR).  There  are  no  physical  cnangw  to 
the  plant  being  introduced  by  the  added 
PTOL  curves. 

Tberafote.  the  proposed  (TS)  change  does 
not  involve  on  increase  In  the  probability  or 
consequences  of  an  accident  previoualy 
evaluated. 

2.  The  proposed  TS  chonas  does  not  create 
the  poasibllity  of  a  new  or  difisrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  propoeed  Technical  Specification  (TS) 
change  includes  f^reseure-Tempsntura ' 


Operating  Limit  (PTOL)  curves  which  were 
cooservatively  generated  in  accordance  with 
the  froctiue  toughness  requirements  of 
lOCFRSO,  Appendix  G.  The  Adjusted 
Reference  Temperatures  to  the  initial  nil 
ductility  reference  temperatures  (RTNDT)  . 
used  to  evaluate  the  pressura/temperature 
limits  for  the  beltline  materials  were  based 
on  Regulatory  Guide  1.99,  Revision  2.  The 
proposed  changes  do  not  impact  the  existing 
PTOL  curves  for  10  Effsctive  Pull  Power 
Years  (EFPY),  currently  shown  in  the  TS. 
They  only  provide  additional  information 
(i.e.,  two  new  curves)  related  to  the  reactor 
pressure  vessel  condition  for  6.5  ond  8.5 
EFPY.  in  order  to  fsdlitate  hydrostatic  testing 
performed  after  2R04  and  2R05,  respectively. 
The  added  PTOL  curves  ore  established  in 
compliance  with  the  previous  methodology 
used  to  calculate  the  predicted  irradiation 
effects  on  vessel  beltline  materials  as 
documented  in  the  LQS  (Updated  Pinal 
Safety  Analysis  Report)  UFSAR.  The 
proposed  TS  change  does  not  involve  any 
physical  changes  to  safety-related  equipment 

Therefore,  the  proposed  TS  change  does 
not  create  the  possiblllty'of  a  new  or  difierent 
kind  of  accident,  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  sig^iificant  reduction  in  a  mai^gin  of 
safety. 

The  proposed  change  to  Technical 
Specifications  (TS)  does  not  reduce  the 
margin  of  safety  as  defined  in  the  Bases  for 
any  TS.  The  added  Pressure-Temperature 
Operating  Limit  (PTOL)  curves  for  6.5  and 
8.5  Effsctive  Full  Power  Years  (EFPY) 
corresponding  to  2R04  and  2R0S, 
respectively,  have  been  calculated  in 
accordance  with  the  existing  methodology 
used  to  calculate  the  PTOL  curves  currently 
existing  in  the  LGS  Unit  2  TS  (i.e.,  complying 
with  the  requirements  of  lOCFRSO  Appendix 
G,  and  Regulatory  Guide  1.99,  Revision  2) 
and  will  more  clooely  reflect  the  actual 
required  reactor  pressure  vessel  condition  at 
the  time  in  which  the  hydrotest  is  performed 
Ttaerafora.  the  margin  of  safsty  is  not 
affected. 

Therefore,  the  proposed  TS  change  does 
not  involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appean  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefare.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown.  PA  10464 

Attorney  for  licensee:  J.  W.  Duiiiam, 
Sr.,  Esquire,  Sr.  V.  P.  and  Ganaral 
Counael.  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  PA  19101 

NRC  Project  Director.  )6tai  F.  Stolz 
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Philadelpliia  Electric  Company.  Docket 
No.  SO-353.  Limerick  Generatii^ 
Station,  Unit  2,  Montgomery  County. 
Pennsylvania 

Date  of  amendment  request:  August  5, 
1996 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  changes  would  revise  TS  Section 
2.1  and  its  associated  TS  Basis  to  reflect 
the  change  in  the  Minimum  Critical 
Power  Ratio  (MCPR)  Saiiefty  Limit  due  to 
the  plant  specific  evaluation  performed 
by  General  Electric  Co.  (GE).  for  LGS 
Unit  2  Cycle  4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  IQ  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  revised  Minimum  Critical  Power  Ratio 
(MCPR)  Safety  Limit  for  LGS  Unit  2 
Tedmical  Specifications,  and  its  use  to 
determine  cycle-specific  thermal  limits  have 
been  performed  using  NRC-approved 
methods  within  the  existing  design  and 
licensing  basis,  and  cannot  increase  the 
probability  or  severity  of  an  accident 

The  basis  of  the  MCPR  Safety  Limit 
calculation  is  to  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  avoid 
transition  boiling  if  the  limit  is  not  violated. 
The  new  MCPR  Safety  Limit  preserves  the 
existing  margin  to  transition  boiling  and  fuel 
damage  in  the  event  of  a  postulated  accident 
The  probability  of  fuel  damage  is  not 
increased. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  MCPR  Safety  Limit  is  a  Technical 
Specification  numerical  value,  designed  to 
ensure  that  fuel  damage  from  transition 
boiling  does  not  occur  as  a  result  of  the 
limiting  postulated  accident  It  cannot  create 
the  possibility  of  any  new  type  of  accident 
The  new  Minimum  Critical  Power  Ratio 
(MCPR)  Safety  Limit  is  calculated  using  NRC- 
approved  methods  and  is  based  on  LGS  Unit 
2  Cycle  4  specific  inputs. 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  difierent 
kind  of  accident,  frcHn  any  accident 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  as  defined  in  the  TS 
Bases  will  remain  the  same.  The  new 
Minimum  Critical  Power  Ratio  (MCPR) 
Safety  Limit  is  calculated  using  NRC 
approved  methods  which  are  in  accordance 


with  the  currentfuel  design  and  licensing 
criteria.  The  MCPR  Safety  Limit  remoinshigh 
enough  to  ensure  that  greater  than  99.9%  of 
all  fuel  rods  in  the  core  will  avoid  transition 
boiling  if  the  limit  is  not  violated,  thereby 
preserving  the  fuel  cladding  integrity. 

Therefore,  the  proposed  TS  change  does 
not  involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstovm  Public  Library,  500 
High  Street,  Pottstown.  PA  19464 

Attorney  for  licensee:  ].  W.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Coimsel.  Philadelphia  Electric 
Company,  2301  Maricet  Street. 
Philadelphia.  PA  19101 

NRC  Project  Director  John  F.  Stolz 

Sonthem  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  PlanL  Units 
1  and  2.  Houston  Coimty.  Alabama 

Date  of  amendments  request: 
Septemlwr  30. 1996 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  Technical  Specifications  (TSs)  3/ 
4.1.1,  3/4.1,3,  3.1.3.6.  3.2.1,  3/4.2.2,  and 
3.2.3  and  associated  Bases  to  remove 
certain  cycle-specific  parameter  limits 
from  the  TSs  and  relocate  them  to  the 
Core  Operating  Limits  Report  (COLR). 
These  changes  result  from  NRC  Generic 
Letter  (GL)  88-16,  dated  October  4, 1988, 
which  provided  guidance  to  licensees 
on  requests  for  removal  of  the  values  of 
cycle-specific  parameter  limits  fiom  the 
TSs.  The  licensee's  proposed 
amendments  are  consistent  with  the  C^. 

The  COLR  has  been  included  in  the 
Definitions  section  of  the  TSs.  The 
definition  notes  that  it  is  the  unit- 
specific  document  that  provides  these 
limits  for  the  ciurent  operating  reload 
cycle.  The  values  of  these  cycle-specific 
parameter  limits  are  to  be  determined  in 
accordance  with  TS  6.9.1.11.  This  TS 
requires  that  the  core  operating  limits  be 
determined  for  each  reload  cycle  in 
accordance  with  the  referenced  NRC- 
approved  methodology  for  these  limits 
and  consistent  with  the  applicable 
limits  of  the  safety  analysis.  The  COLR 
shall  be  provided  to  the  NRC  upon 
issuance.In  addition,  the  above  TS 
changes  would  produce  administrative 
changes  to  the  TS  Table  of  (Bontents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  The  propoeed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
conseqtienoes  of  an  accident  previously 
evaluated 

The  removal  of  cycle-specific  core 
operating  limits  from  the  FT4P  [Farley 
Nuclear  Plant]  Technical  Specifications  has 
no  influence  or  impact  on  tne  probability  or 
consequences  of  a  Design  Basis  Accident 
(DBA)  occurrence.  The  cycle-^iecific  core 
operating  limits,  although  not  in  Technical 
Specifications,  will  be  followed  in  the 
operation  of  FNP.  The  proposed  amendment 
retains  the  same  required  actions  to  be  taken 
when  or  if  limits  are  exceeded  as  stipulated 
by  current  Technical  Specifications.  In 
addition,  the  associated  surveillance 
requirements  are  not  altered  by  the  proposed 
changes. 

Eadi  accident  analysis  addressed  in  the 
FNP  FSAR  (Final  Safety  Analysis  Reportl 
will  be  examined  with  respect  to  cha^^es  in 
cycle-dependent  parametMs,  which  are 
obtained  from  application  of  the  NRC- 
approved  reload  design  methodologies,  to 
ensure  that  the  transient  evaluation  of  new 
reloads  are  bounded  by  previously  accepted 
analyses.  This  examination,  which  will  oe 
performed  per  requiremente  of  10  CFR  50.59, 
ensures  that  future  reloads  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  stated  earlier,  the  removal  of  the  cycle- 
specific  variables  has  no  influence  or  impact, 
nor  does  it  contribute  in  any  way  to  the 
probability  or  consequences  of  an  accident. 
No  safety-related  equipment,  safety  function, 
or  plant  operation  will  be  altered  as  a  result 
of  this  (UDposed  change.  The  cycle-specific 
variables  are  calculated  using  the  NRC- 
approved  methods  and  submitted  to  the  NRC 
to  allow  the  Staff  to  continue  to  trend  the 
values  of  these  limits.  The  Technical 
Specifications  will  continue  to  require 
operation  within  the  required  core  operating 
limits  and  appropriate  actions  will  be  taken 
when  or  if  limits  are  exceeded.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  result  in 
a  significant  reduction  in  the  maigio  of 
safety. 

The  margin  of  safety  is  not  affected  by  the 
removal  of  cycle-specific  core  operating 
limits  from  the  Technical  Specifications.  The 
margin  of  safsty  presenUy  provided  by 
current  Technical  Specifications  remains 
unchanged.  Appropriate  measures  exist  to 
control  the  values  of  these  cycle-specific 
limits.  The  proposed  amendment  continues 
to  require  operation  within  the  core  limits,  as 
obtained  from  the  NRC-approved  reload 
design  methodologies.  The  required  actions 
to  be  taken  or  if  limits  are  violated  remain 
unchanged. 

The  development  of  the  limits  for  future 
reloads  will  continue  to  conform  to  those 
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methoda  dsacribed  in  NRC-«pprov«d 
documentation.  In  cddition,  Mch  futurv 
raload  involvm  a  10  (7R  50.59  nfaty  review 
to  assure  that  operation  of  FNP  within  the 
cycle-specific  limits  will  not  involve  a 
significant  reduction  in  Ithej  margin  of 
safety.  Therefora.  the  propoeed  changes  are 
administrative  in  nature  and  do  not  impact 
the  operation  of  FNP  in  a  manner  that 
involves  a  reduction  to  the  margin  of  safMy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis-and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  [^C  staff 
proposes  to  determine  that  the 
ament'ment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369.  Dothan,  Alabama 
36302 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq..  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North.  Birmingham,  Alabama  35201 

NRC  Project  Director:  Herbert  N. 
Berkow 

Pcwiottsly  Published  Notices  Of 
Consideration  Of  lasoence  Of 
Amendments  To  Facility  Operating 
Licenses,  Propoeed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circimistances. 
They  are  repeated  hem  because  the 
biweekly  notice  lists  all  amendments 
issued  or  pro(>osed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245.  Millstone 
NuclearPower  Station,  Unit  No.  1.  New 
London  County,  Connecticut 

Date  of  amendment  request:  August 
29, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  applicability  requirements 
for  certain  radiation  monitors  so  that  the 
radiation  monitors  are  required  to  be 
operable  only  when  secondary 
containment  integrity  is  required  to  be 
operable:  delineate  when  secondary 
containment  integrity  is  required: 
modify  standby  gas  treatment 


operability  raquiiements;  make  editorial 
coirections  to  clarify  the  coofiguiation 
of  the  radiation  monitors:  axx)  revise  the 
associated  Bases  section. 

Date  ofpuNication  of  individual 
notice  in  Pedaral  EegMer  October  17. 
1996  (61  PR  54242) 

Expiration  data  of  individual  notice: 
November  16, 1996 

Local  Public  Document  Room 
location:  I  iteming  Resouroes  Center, 
Tliree  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  Connecticut,  and  the 
Waterford  Library.  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford. 
Connecticut 

Wisconsin  PuhUc  Servios  Corporation, 
Docket  Na  50-305.  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  Coonty, 
Wiscoiisin 

Date  of  application  for  amendment: 

September  6,  1996 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  change  Technical  Specification 
(TS)  requirements  related  to  steem 
geneiBtor  tubes  to  allow  a  laser-welded 
repair  of  Westinghouse  hybrid 
expansion  joint  (HEJ)  sleeved  steam 
generator  tubes.  Date  of  individual 
notice  in  Federal  Register  October  15, 
1996  (61  FR  53769) 

Expiration  date  of  individual  notice: 

November  14. 1996 

Local  Public  Document  Room 
location:  University  of  Wisconsin. 
CoCrin  Library,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  eech  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportmiity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 


smendments  satisfy  the  oriteris  for 
categoiical  exclusion  in  aooordanos 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  ^lecial  drcumstanoes 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  %vith  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Arisona  Public  Service  Company,  et  aL. 
Docket  Nos.  STN  90-528,  STN  50-529, 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station,  Units  1. 2,  and  3, 
Maria^M  County,  Arisona 

Date  of  application  for  amendments: 
Jime  17, 1996 

Brief  description  of  amendments:  The 
amendment  modifies  the  technical 
specifications  (TS)  to  change  (1)  the 
reference  method  for  calculating  dose 
conversion  factors  (DCFs)  to  be  used  in 
dose  calculations,  and  (2)  the  upper  and 
lower  limits  for  operating  pressurizer 
pressure  to  account  for  new  instrument 
uncertainties  and  to  reduce  the  allowed 
opwating  band. 

Date  m  issuance:  October  23, 1996 

Effective  date:  October  23, 1996,  to  be 
implemented  within  45  days  of  issuance 

Amendment  Nos.:  Unit  1  - 109;  Unit 
2-  101;  Unit  3-81 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11, 1996  (61  PR 
47963).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  23. 1996.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Centra)  Avenue,  Phoenix.  Arizona 
85004 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
CUlb  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2.  Calveit  Coonty.  Maryland 

Date  of  application  for  amendments: 
June  9, 1995 
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Brief  description  of  amendments:  The 
amendments  implement  changes  to 
radiological  effluent  Techni^ 
Specifications  in  accordance  with 
Generic  Letter  89-01  "Implementation  of 
Programmatic  for  Radiological  Effluent 
Technical  Specification  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  Relocation 
of  Procedural  Details  of  RETS  to  the 
Offsite  Dose  Calculation  Manual  or  to 
the  Process  Control  Program." 

Date  of  issuance:  October  18. 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  217  and  194 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  15, 1995  (60  FR  35062) 
The  Conunission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  18. 
1996.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland  20678. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nudear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
May  1, 1996 

Brief  description  of  amendment:  The 
proposed  amendment  will  reflect  the 
implementation  of  10  CFR  Part  50 
Appendix  J,  Option  B  at  the  Pilgrim 
Nuclear  Power  Station. 

Date  of  issuance:  October  4. 1996 

Effective  datetOcXdbet  4, 1996 

Amendment  No.:  167 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  5. 1996  (61  FR  28606) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  4, 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Carolina  Ponrer  ft  Light  Company,  et 
al.,  Docket  No.  50-325,  Brunswick 
Steam  Electric  Plant,  Unit  1,  Brunswick 
County,  Nmlh  Carolina 

Date  of  amendment  request:  April  8. 
1996.  as  supplemented  on  July  30. 1996; 
October  4. 1996.  October  8. 1996.  and 
October  16. 1996. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 


Specifications  to  (1)  reflect  the  use  of  a 
new  type  of  fuel  (CXl3)  and  (2)  modify 
the  minimum  critical  power  ratio  safety 
limit  and  the  standby  liquid  control 
system  sodium  pentaborate  limits  to 
accommodate  the  GE13  fuel. 

Date  of  issuance:  Octc4)er  17, 1996 

Effective  date:  October  17. 1996 

Amendment  No.:  182 

Facility  Operating  License  No.  DPR- 
71:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14. 1996  (61  FR  42276) 
which  superseded  a  Federal  Register 
notice  published  on  Jime  5, 1996  (61  FR 
28607)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  17. 1996.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington,  North  Carolina  28403- 
3297. 

Consumen  Power  Qmipany,  Docket 
No.  50-255.  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
January  5, 1996.  as  supplemented  July 
12. 1996 

Brief  description  of  amendment:  The 
amendment  revises  the  shutdown 
cooling  (SDQ  requirement  to  allow  one 
train  of  the  SDC  system  to  be  rendered 
inoperable  for  testing  or  maintenance 
provided  that  a  filled  refueling  cavity  is 
available  to  provide  backup  decay  heat 
removal  capability  in  the  event  that  the 
operating  train  of  SDC  becomes 
inoperable. 

Date  of  issuance:  October  10. 1996 

Effective  date:  October  10. 1996 

Amendment  No.:  173 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  28, 1996  (61  FR  44348) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  10, 1996.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library.  Hope 
College,  Holland,  Michigan  49423 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  CaUwba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
August  8. 1996 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 


Specifications.  Section  6.9.1.9.  to 
reference  updated  or  recenUy  approved 
topical  reports  used  to  calculate  cycle- 
specific  limits  contained  in  the  Core 
Operating  Limits  Report. 
Date  ojf  issuance:  October  24, 1996 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 
Amendment  Nos.:  154  and  146 
Facility  Operating  License  Nos.  NPF- 
35  and  NPF-S2:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11, 1996  (61  FR 
47977)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  24, 1996.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Docunwnt  Room 
location:  York  Coimty  Lilwary.  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2,  Pope  County, 
Arkansas 

Date  of  amendment  request:  May  9, 
1996 

Brief  description  of  amendments:  The 
amendments  revised  the  name  from 
Arkansas  Power  ft  Light  Company  to 
Entergy  Arkansas.  Inc. 
Date  of  issuance:  October  23, 1996 
Effective  date:  October  23, 1996 
Amendment  Nos.:  187  and  177 
Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6.  Amendments  revised  the 
Technical  Specifications  and  the 
licenses. 

Date  of  initial  notice  in  Federal 
Register  August  28, 1996  (61  FR  44357) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  23, 1996.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  Univereity.  Russellville,  AR  72801 

Entergy  Operatims,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Entergy  Mississippi,  Inc,  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1.  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment: 
May  8, 1996,  as  supplemented  by  letters 
dated  July  18  and  September  19, 1996 

Brief  description  of  amendment:  The 
amendment  modified  the  frequency 
requirements  in  Surveillance 
Requirement  3.6.1.3.5  of  the  Technical 
Specifications,  on  the  leakage  rate 
testing  for  each  containment  purge 
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isolation  valve  with  resilient  seals,  to 
place  thes«  pur^e  valves  on  a 
performance  basis  in  accordance  with 
Appendix  )  of  10  CFR  Part  50.  as 
modiHed  by  any  exemptions  to 
Appendix  J.  In  addition,  the  purge 
valves  would  he  required  to  be  leakage 
rate  tested  every  36  months  with  at  least 
two  pairs  tested  every  18  months  and. 
if  any  purge  valve  fails  to  meet  the 
leakage  rate  acceptance  criterion,  all 
remaining  valves  must  be  tested  within 
92  days  (i.e..  a  quarter  of  a  year)  if  not 
successfully  tested  within  the  previous 
92  days. 

Date  if  issuance:  October  18.  1996 

Effective  date:  October  18.  1996 

Amendment  No.:  128 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  5.  1996  (61  PR  28614) 
The  additional  information  contained  in 
the  supplemental  letters  dated  )uly  18 
and  September  19,  1996.  revised  the 
proposed  amendment  in  the  application 
of  May  8,  1996;  however,  the  revisions 
were  within  the  scope  of  the  initial 
notice  and  did  not  affect  the  staffs 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  18, 
1996.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  )udge  George  W.  Armstrong 
Library.  220  S.  Commerce  Street. 
Natchez.  MS  39120. 

Entergy  Operations.  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Entergy  Mississippi,  Inc.,  Docket 
No.  50-416.  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment: 
|une  20,  1996.  as  supplemented  by  the 
letter  of  September  11.  1996 

Brief  description  of  amendment:  The 
amendment  redefined  the  secondary 
containment  boundary  to  allow  the 
enclosure  building  to  be  inoperable 
during  the  upcoming  refueling  Outage  8 
(RFO  8)  scheduled  to  begin  in  October 
1996.  The  amendment  added  a 
condition  to  the  license  that  the 
enclosure  building  may  be  inoperable 
during  core  alterations  and  movement  of 
non-recently  irradiated  fuel  (i.e.,  fuel 
that  has  not  occupied  part  of  a  critical 
reactor  core  for  12  days)  during  RFO  8 
and  the  standby  gas  treatment  (SGT) 
system  may  be  unable  to  automatically 
start  or  achieve  and  maintain  the 


required  vacuum,  provided  the 
following  conditions  exist: 

a.  All  dampers  communicating 
between  the  auxiliary  building  and  the 
enclosure  building  are  closed. 

b.  The  access  door  between  the 
auxiliary  building  and  the  enclosure 
building  is  closed,  except  when  the 
access  opening  is  being  used  for  entry 
and  exit. 

c.  The  SGT  system  is  blocked  from 
automatic  initiation. 

d.  The  SGT  system  is  available  for 
manual  initiation  or  the  actions  for 
Limiting  Condition  for  Operation  3.6.4.3 
in  the  Technical  Specifications  for 
GGNS  are  complied  with. 

The  non-recently  irradiated  fuel  is 
spent  fuel  that  has  decayed  at  least  12 
days  after  the  reactor  was  shut  down  for 
refueling. 

Date  of  issuance:  October  18. 1996 

Effective  date:  October  18.  1996 

Amendment  No:  129 

Facility  Operating  License  No.  NPF- 
29.  Amendment  adds  a  condition  to  the 
license. 

Date  of  initial  notice  in  Federal 
Register  )uly  17.  1996  (61  FR  37299) 
The  additional  information  contained  in 
the  supplemental  letter  of  September  11, 
1996,  was  clarifying  in  nature  and  thus, 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  18. 1996. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  MS  39120. 

Illinois  Power  Company  and  Soyland 
Power  Cooperatire.  Inc.,  Docket  Na  SO- 
461,  Clinton  Power  Station.  Unit  No.  1, 
DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
February  22,  1996,  and  as  supplemented 
by  letters  dated  July  22  and  September 

20. 1996 

Brief  description  of  amendment:  The 
amendment  revises  Clinton  Power 
Station  Technical  Specification  3.4.11, 
"Reactor  Coolant  System  (RCS)  Pressure 
and  Temperature  (P/T)  Limits,"  to 
incorporate  specific  p/t  limits  for  the 
bottom  head  region  of  the  reactor  vessel, 
separate  and  apart  from  the  core  beltline 
region  of  the  reactor  vessel. 

Date  of  issuance:  October  23. 1996 

EffecUve  date:  October  23, 1996 

Amendment  No.:  109 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  24, 1996  (61  FR  18169) 


The  letters  of  July  22  and  September  20, 
1996.  provided  clarifying  information 
and  did  not  alter  the  staR^s  initial 
finding  that  the  proposed  changes 
involve  no  significant  hazards 
consideration.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  23. 1996.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton,  Illinois  61727 

Northe^t  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
November  21,  1995 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  Section  5.2.2,  "Design 
Pressure  and  Temperature."  to  clarify 
that  the  reactor  containment  design 
temperature  is  an  equilibrium  liner 
temperature  and  not  the  air  temperature. 
The  supporting  Technical  Specification 
Bases  is  updated  to  reflect  the  change 
and  to  include  the  main  steam  line 
break  accident,  in  addition  to  the  loss- 
of-coolant  accident,  as  the  limiting 
events  affecting  the  containment 
temperature  and  pressure. 

Ekite  of  issuance:  October  21, 1996 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  204 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  20,  1995  (60  FR 
65684)  "The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  21, 1996.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360.  and  the  Waterford 
Library.  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  CT  06385 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  requests:  July  15. 
1996,  as  supplemented  by  letters  dated 
September  3, 1996,  October  22, 1996, 
October  23, 1996,  and  August  23, 1996 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TS)  Section  4.3.2  to 
allow  the  use  of  zircaloy  or  ZIRLO  fuel 


Fedrd  Eagirtar  /  Vol  61.  No.  216  /  Wednesday.  November  6.  1906  /  Nodcea 


574tS 


cladding  and  to  use  depleted  uianium 
as  reactor  fuel  material.  The  amendment 
also  changes  TS  Section  S.9.S  to  add 
Westinghouse  Topical  Reports,  WCAP- 
12610-P-A.  "VANTACT  +  Fuel 
Assembly  Report,"  and  WCAP-13027-P, 
"Westinghouse  EGGS  Evaluation  Model 
for  Analysis  of  CE-NSSS."  to  the  list  of 
approved  analytical  methods  for 
determining  the  core  operating  limits. 

Date  of  issuance:  October  25, 1996 

Effective  date:  October  25, 1996 

Amendment  No.:  178 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  July  31. 1996  (61  FR  40026) 
and  August  30, 1996  (61  FR  45995).  The 
September  3. 1996,  October  22. 1996. 
and  October  24, 1996.  supplemental 
letters  provided  additional  clarifying 
and  correcting  information  and  dud  not 
change  the  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  25, 1996.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha.  Nebraska 
68102 

Padfik:  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nodear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Lois  Obispo  County, 
California 

Date  of  application  for  amendments: 
June  7, 1996 

Brief  description  of  amendments:  The 
amendments  revised  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2  by  revising  Technical 
Specifications  3/4.9.14.1,  "Spent  Fuel 
Ajssembly  Storage  -  Spent  Fuel  Pool 
Region  2,"  and  TS  3/4.9.14.3,  "Spent 
Fuel  Assembly  Storage  -  Spent  Fuel 
Pool  Region  1."  to  allow  storage  of  fuel 
assemblies  in  a  checkerboard  pattern  in 
Region  2  of  the  spent  fuel  pool  (SFP). 

Date  of  issuance:  October  25, 1996 

Effective  date:  October  25. 1996,  to  be 
implemented  within  30  days  from  date 
of  issuance. 

Amendment  Nos.:  Unit  1-116;  Unit 
2-114 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Segisten  September  25, 1996  (61  FR 
50346)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 


October  25, 1996.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Pacific  Gas  and  Electric  Compaiiy. 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Lnis  Obiqxi  Connty, 
California 

Date  of  application  for  amendments: 
December  19, 1995,  as  supplemented  by 
letter  dated  August  8. 1996. 

Brief  description  of  amendments:  The 
amendments  revised  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  Unit  Nos.  1 
and  2  to  relocate  Technical 
Specification  (TS)  6.5,  "Review  and 
Audit,"  6.8,  "Procedures  and 
Programs,"  Sections  6.8.1c..  6.8.1d., 
6.8.2,  and  6.8.3,  in  accordance  with 
gmdance  in  an  NRC  letter  dated  October 
25, 1993,  from  William  T.  Russell  to  the 
chairpersons  of  industry  owners  groups 
and  the  Commission's  Final  Policy 
Statement  on  TS  Improvements  for 
Nuclear  Power  Reactors  on  relocation  of 
TS  that  do  not  satisfy  the  retention 
criteria.  As  part  of  the  relocation  of  TS 
6.8.2,  TS  6.1.1  would  be  revised  to 
require  that  proposed  tests, 
experiments,  or  modifications  that  aff^ect 
nuclear  safety  be  approved  by  the  plant 
manager  or  his  designee  prior  to 
implementation. 

Date  of  issuance:  October  25, 1996 

Effective  date:  October  25, 1996.  to  be 
implemented  within  90  days  of 
issuance. 

Amendment  Nos.:  Unit  1-117;  Unit 
2-115 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  22,  1996  (61  FR  1633) 
The  August  8. 1996.  supplemental  letter 
provided  additional  clarifying 
information  and  did  not  change  the 
staffs  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  25. 1996.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library. 
Government  Dociunents  and  Maps 
Department.  San  Luis  Obispo.  California 
93407 


■dligkt 

Conpany,  Docket  Nos.  Sft-3t7  and  SO- 
388  Saaquahaua  SIMB  Ebdric 
StatkMii.  Unite  1  and  2,  Lnaamt  Co«aty. 
Penmylwua 

Date  of  apptication  for  amendments: 
May  20  and  28, 1996,  as  supplemented 
by  letter  dated  July  25, 1996 

Brief  description  of  amendments: 
These  amendinents,  for  both  imits.  add 
a  reference  to  the  ANF-B  critical  power 
correlation  to  Section  6.9.3.2  of  the 
Technical  Specifications  (TSs);  change 
the  values  of  the  minimum  critical 
power  ratio  (MCPR)  in  TS  Sections  2.1 
and  3.4.1.1.2,  and  make  appropriate 
Bases  changes.  For  Unit  1  only,  a 
reference  to  ABB  licmsing  methodology 
report  CENPD-300  (for  lead  use 
assemblies  being  used  in  the  reactor 
core  during  the  upcoming  operating 
cycle)  is  added  to  Section  6.9.3.2. 

Date  of  issuance:  October  11, 1996 

Effective  date:  For  both  units,  as  of 
date  of  issuance,  to  be  implemented 
within  30  days. 

Amendment  Nos.:  161  and  132 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  Unit  2,  August  28, 1996  (61  FR 
44362);  Unit  1,  September  4, 1996  (61 
FR  4752g)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  11, 1996.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701 

Power  Authority  ofThe  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
March  29, 1996.  as  supplemented  July 
12, 1996.  and  September  6, 1996. 

Brief  description  of  amendment:  The 
proposed  amendment  would  change  the 
Indian  Point  3  Technical  Specifications 
(TSs)  relating  to  minimum  reactor 
coolant  system  (RCS)  flow  and 
maximum  RCS  average  temperature  to 
make  these  parameters  consistent  with 
an  assumption  of  100%  helium  release 
from  the  boron  coating  of  the  integral 
fuel  burnable  absorber  rods.  The 
proposed  amendment  would  also  add 
limits  associated  with  Departure  from 
Nucleate  Boiling  to  the  IP3  Technical 
Specifications  TSs. 

JOafe  of  issuance:  October  22. 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 
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Amendment  No.:  170 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  17,  1996  (61  PR  37301) 
August  14.  1996  (61  PR  42283 )The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  22.  1996.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
July  19,  1995,  as  supplemented  by 
letters  dated  Decemb«Br  22,  1995,  and 
March  26,  1996 

Brief  description  of  amendments : 
These  amendments  modify  Technical 
Specification  (TS)  3.3.8,  "Containment 
Purge  Isolation  Signal  (CPIS), "  and  TS 
3.3.9,  "Control  Room  Isolation  Signal 
(CRIS)."  The  revisions  are  needed  to  (1) 
support  the  upgrading  or  replacement  of 
exi.sting  radiation  monitoring  system 
with  state-of-the-art  equipment  that  will 
provide  for  greater  operational 
Hexibility  and  reliability,  and  (2) 
incorporate  minor  editorial  changes  to 
improve  clarity  of  these  TS  sections. 

Date  of  issuance:  Octolier  8.  1996 

Effective  date:  October  8.  1996.  to  l>e 
implemented  within  30  days  of  date  of 
issuance 

Amendment  Nos.:  Unit  2  - 
Amendment  No.  132;  Unit  3  - 
Amendment  No.  121 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15;  The  amendments 
revised  the  Tec:hnical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  27.  1995  (60  PR 
49948).  The  Det:ember  22,  1995.  and 
March  26,  1996,  letters  provided 
additional  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration 
determination.The  Commi.ssion's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  8.  1996. No  significant  hazards 
consideration  comments  received:  No. 

Temporary  Local  Public  Document 
Room  location:  Science  Library. 
University  of  California,  P.  O.  Box 
19557,  Irvine.  California  92713 


Southern  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-364.  Joeeph  M. 
Farley  Nuclear  Plant,  Unit  2,  Houston 
County.  Alabama 

Date  of  amendment  request:  March 
29. 1996,  as  supplemented  by  letters 
dated  June  27,  August  29,  and 
September  16. 1996. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  3/4.4.6,  "Steam 
Generators"  and  associated  Bases  to 
modify  the  steam  generator  repair  limit 
to  clarify  that  the  appropriate  method 
for  determining  serviceability  for  tubes 
with  outside  diameter  stress  corrosion 
cracking  at  the  tube  support  plate  is  by 
a  methodology  that  more  reliably 
assesses  structural  integrity. 

Date  of  issuance:  October  11, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  No.:  115 

Facility  Operating  License  No.  NPF-8: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  22.  1996  (61  PR  25711) 
The  June  27,  August  29.  and  September 
16,  1996,  letters  provided  additional, 
clarifying  information  that  did  not 
rjiange  the  scope  of  the  March  29,  1996. 
application  and  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Ortober  11, 
1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369.  Dothan,  Alabama 
36302 

Southern  Nuclear  Operating  Company, 
Inc..  Docket  No.  50-364,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  2,  Houston 
County,  Alabama 

Date  of  amendment  request:  .4pril  22, 
1996,  as  supplemented  by  letters  dated 
May  3,  July  15,  August  7  and  30,  and 
September  16, 1996 

Brief  description  of  amendment:  The 
amendment  changes  reflect  the 
implementation  of  a  new  P*  criterion 
based  on  maintaining  existing  safety 
margins  for  steam  generator  tube 
structural  integrity  concurrent  with 
allowances  for  nondestructive 
examination  eddy  current  uncertainty. 

Date  of  issuance:  October  11, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  No.:  116 


Facility  Operating  License  No.  NPF-8: 
Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  22. 1996  (61  FR  25713) 
The  May  3,  July  15,  August  7  and  30, 
and  September  16,  1996,  letters 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  April  22, 
1996,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  11, 
1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan.  Alabama 
36302 

Tennessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant,  Unit 
1,  Rhea  County,  Tennessee 

Date  of  application  for  amendment: 
June  29,  1996 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  Section  5. 2. 2. f  to 
delete  the  sentence,  "The  Operations 
Manager  shall  hold  or  have  held  an  SRO 
(Senior  Reactor  Operator]  license  on  a 
similar  unit."  The  revision  also 
indicates  that  the  Operations 
Superintendent  will  hold  a  valid  SRO 
license  on  this  unit. 

Date  of  issuance:  October  15,  1996 

Effective  date:  Octber  15, 1996 

Amendment  No.:  4 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  TS. 

Date  of  initial  notice  in  Federal 
Register  September  11,  1996  (61  FR 
47983)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  15,  1996. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  July  31, 
1996  (TXX-96432)  as  supplemented  by 
letters  dated  August  23  and  27  (TXX- 
96447  and  TXX-96451),  and  September 
19,  1996  (TXX-96469). 

Brief  description  of  amendments:  The 
amendments  (1)  change  the  acceptance 
values  for  amperes  and  voltage  for  the 
18  month  surveillance  test  of  the  battery 
chargers;  (2)  clarify  the  meaning  of  the 
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tmn  "associated  inverter"  used  in  the 
context  of  energizing  118- Volt  AC 
Instrument  Buses  during  MODES  1 
through  6;  and  (3)  delete  the  protection 
channel  and  the  vital  bus  ratings  for  the 
118- Voh  AC  histrument  Buses 
idratified  for  MODES  1  through  4. 

Date  of  issuance:  October  22. 1996 

Effective  date:  October  22. 1996 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  53;  Unit  2  - 
Amendment  No.  39 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  August  28. 1996  (61  FR  44363) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  22, 1996.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlingtcm  Library,  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497,  ArKi^on.  TX  76019. 

Dated  at  Rockville,  Maryland,  this  30th  day 
ofOctoberlOOe. 

For  the  Nuclear  Regulatory  Cramnission 
Steven  A.  Vaiga, 

Director,  Division  (^Reactor  Projects  -  II 
U.Office  of  Nuclear  Reactor  Regulation 
[Doc.  96-28372  Filed  11-5-96;  8:45  am) 
COM  Tsisei^ 


SECURITIES  AND  EXCHANGE 

leauer  Delialing;  Notice  of  Appiieation 
To  Withdraw  From  Usting  and 
Regiatratlon;  (The  Alpine  Group,  Inc., 
Common  Stock.  $0.10  Par  Value)  nie 
Na  1-0078 

Octc4>er31,1996. 

The  Alpine  Group.  Inc.  ("Company") 
has  filed  an  applicaticm  with  the 
Securities  and  Exchange  Commission 
("Commission"),  purstiant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
firom  listing  and  registration  on  the 
American  Stock  Exchange.  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
followine:  , 

According  to  the  Company,  the  Board 
of  Directfws  (the  "Board")  adopted  a 
resolution  as  of  September  27. 1996  to 
withdraw  the  Security  from  listing  on 
the  Amex  and,  instead,  to  list  such 
Security  on  the  New  York  Stock 
Exchange  ("NYSE").  The  decision  of  the 


Board  on  this  matter  followed  an 
appropriate  exploration  of  means  to 
enhance  stocUiolder  value,  and  was 
based  upon  the  belief  that  the  listing  of 
the  Security  on  the  NYSE  will  be  more 
beneficial  to  its  sharriiolders  them 
continued  listing  on  the  Amex. 

Any  interested  person  inay,  on  or 
before  November  22, 1996,  subonit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  WariiingtaD.  DC  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  tenns,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  informati<Hi 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  96-28455  Filed  11-5-96:  8:45  am] 

HLUNQ  COM  atlO-SI-H 

[Rel.  No.  IC-22306:  FHe  No.  811-7798] 

lU  Endeavor  Variable  Annuity  Account 

October  30, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for  an 
order  imder  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPUCANT:  nj  Endeavor  Variable 
Annuity  Account. 

RELEVANT  1940  ACT  SECTKM:  Order 
requested  under  Section  8(f)  of  the  1940 
Act. 

SUMMARY  OF  APPUCATION:  Applicant 

seeks  an  ordw  declaring  that  it  has 

ceased  to  be  an  investment  company  as 

defined  by  the  1940  Act. 

FHJNQ  DATE:  The  application  was  filed 

on  July  7, 1996. 

HEARMQ  OR  NOTIFICATKM  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  pmsons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicant  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  me  ^C  by  5:30  p.m.  on 
November  25. 1996.  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  ah  a£Gdavit  or, 
for  lawyers,  a  certificate  of  service. 


Hearing  request;  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons.may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 


S:  Secretary.  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicant,  Frank  A.  Camp,  Esq., 
International  Life  Investors  Insurance 
Company,  4333  Edgewood  Road  N.E., 
Cedar  Rapids,  Iowa  52499. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Branch  Chief,  or 
Michael  Koffler,  Law  Qerk.  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUFFlfMENTARY  MFORMATKM:  Following 
is  a  sunmiary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicant's  Representatioiis 

1.  Applicant,  a  unit  investment  trust, 
is  a  separate  accoimt  of  International 
Life  Investors  Insurance  Company 
("Hi")  designed  as  a  funding  medium 
for  variable  annuity  contracts 
("Contracts").  On  June  14, 1993, 
Applicant  filed  with  the  Conunission  a 
notification  of  registration  as  an 
investment  company  on  Form  N-8A. 
and  a  registration  statement  under 
Section  8(b)  of  the  1940  Act  and  imder 
the  Securities  Act  of  1933  (File  No,  33- 
64414)  registering  an  indefinite  amount 
of  securities  (i.e..  the  Contracts).  The 
registration ^tement  was  declared 
effective,  August  12, 1993,  and 
Applicant  began  offering  Contracts  on 
August  12, 1993. 

2.  The  boards  of  directors  of  ILI  and 
AUSA  Life  Insurance  Company  ("AUSA 
Life")  authorized  the  adoption  of  an 
"Assimiption  Reinsurance  Agreement" 
on  September  27. 1994.  Contractholders 
were  given  the  right  to  reject  the 
assiunption  of  their  Contracts  by  AUSA 
Life,  as  required  by  the  law  of  the  State 
of  New  York,  via  a  solicitation  dated 
December  1, 1994.  No  contractholders 
rejected  the  assumption  of  their 
Contracts  pursuant  to  the  terms  of  the 
solidtation. 

3.  The  Assumption  Reinstuance 
Agreement,  dateid  as  of  December  31, 
1994.  providef  for  the  transfer  of  the  in 
force  variable  annuity  business  of  ILI  to 
AUSA  Life,  as  of  January  1,  1995. 
EEfective  January  1, 1995,  ILI  ceded  and 
transfBrred  to  ASUA  Life  all  variable 
insurance  contracts  issued  by  ILI  in 
connection  with  its  variable  annuity 
business.  '    ' 
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AUSA  Life  agreed  to  assume  the 
rights,  obligations  and  liabilities  of  QJ 
in  respect  of  such  variable  insurance 
contracts.  Upon  the  transfer  of  the 
variable  insurance  contracts  and 
assumption  of  the  separate  account 
liabilities  under  the  Contracts.  ILI 
transferred  to  AUSA  Endeavor  Variable 
Annuity  Account  a  pro  rata  portion  of 
the  assets  within  each  subaccount  of  the 
Applicant  with  a  statutory  carrying 
value  to  HJ  eaual  to  the  statutory 
reserves  held  by  QJ  in  support  of  the 
separate  account  liabilities. 

4.  Applicant  curmitly  has  no  assets, 
no  liabilities  and  no  security  holders. 

5.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding, 
and  is  not  now  engaged,  nor  does  it 
intend  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs. 

6.  The  expenses  incurred  in 
implementing  the  Assumption 
Reinsurance  Agreement  were  borne  by 
HJ  and  had  no  impact  on 
Contractholders. 

7.  Within  the  last  18  months. 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust. 

8.  nj  intends  to  merge  with  ASUA 
Life  during  1996.  and  intends  to  file, 
pursuant  to  state  law,  such  merger 
agreements  or  other  documents  as  may 
be  required  by  the  law  of  the  State  of 
New  York. 

For  the  CommissioQ,  by  the  Division  of 
Invaatmant  Management,  pursuant  to 
delegated  authority. 

Maiguet  H.  McFarUna. 

Deputy  Secmtary. 

(PR  Doc  96-2MS8  Filed  U-^-W:  8:45  am) 
COM  sete-ei-M 


Na 


Intamattonal  Series  miiMa  No.  102S. 
Oemanll  BankMl  A.8.,  Turtilye  QarantI 
Bankaal  A.S.:  Nolioe  of  AppHcotton 

CX:tober  31. 1M6. 

AQCNCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPtXANTS:  Osmanli  Bankasi  A.S. 
("Ottoman  Bank")  and  Turkiye  Garanti 
Bankasi  A.S.  ("Garanti  Bank"). 
REUEVANT  ACT  aECTKMt:  Order  requested 
under  section  6(c)  of  the  Act  that  would 
exempt  applicants  from  section  17(f)  of 
the  Act. 

SUiMARY  OF  APPUCAT10N:  Applicants 
request  an  order  permitting  Ottoman 
Bank  to  act  as  custodian  in  the  Republic 


imveasneni  wonipany  aci 
22307;  812-103Mf| 


of  Turkey  for  registered  investment 
companies. 

FUNQ  OATH  The  application  was  filed 
on  October  3, 1996  and  amended  on 
October  24, 1996. 

HEAMNQ  OR  NOTFtCATlON  OF  HCARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  raqtisct  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  reqtiest.  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on 
November  25. 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  ^ould  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORCSMS:  Secretary,  SEC.  450  Fifth 
Street.  N.W..  Washington,  D.C  20549. 
Applicants.  Ott(»nan  Bank,  Bankalar 
Cadded  No.  35-37. 8000  Karakoy, 
Istanbul.  Turicey,  Garanti  Bank,  63 
Buyiikdera  Caddesi,  Maslak  80670, 
Istanbul,  Turkey:  c/o  Thomas  W. 
Christopher,  White  k  Case.  1155 
Avenue  of  the  Americas,  New  York.  NY 
10036-2787. 

FOR  FURTHER  MTORMATICN  OONTACT: 
Kathleen  L.  Knisely,  Law  Qerk,  at  (202) 
942-0517.  or  Mary  Kay  Freeh.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
•UPfLEMOITART  MF0RMAT10N:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  torn  the  SEC's 
Public  Reference  Branch. 


Applicants' '. 

1.  Garanti  Bank  is  a  Turkish  banking 
institution,  which  is  supervised  and 
regulated  by  banking  authorities  in 
Turkey  and  other  coimtries  in  which  it 
maintains  offices.  In  Turiny.  Garanti 
Bank  is  subject  to  comprehensive 
supervision  by  Turkish  banking 
regulators,  including  the  Ministry  of 
State  in  Charge  of  the  Treasiuy.  the 
Undersecretariat  of  the  Treasiiry.  the 
CapiUl  Markets  Board,  the  Istanbul 
Stock  Exchange,  and  the  Ministry  of 
Finance,  all  of  which  are  agencies  of  the 
government  of  Turkey.  Garanti  Bank  has 
approximately  160  branches  in  Turkey 
and  seven  foreign  offices  and  branches. 
As  of  June  30, 1996,  Garanti  Bank  had 
total  assets  of  approximately  S3.08 
billion,  and  shareholders'  equity  of 
approximately  $395.4  million 
(excluding  minority  interests). 


2.  Ottoman  Bank  is  a  Turkish  banking 
organization.  It  is  regulated  by  the 
Ministry  of  State  in  Charge  of  the 
Treasury,  the  Undersecretariat  of  the 
Treasury,  the  Capital  Markets  Board,  the 
Istanbul  Stock  Exchange,  and  the 
Ministry  of  Finance.  >  As  of  June  30, 
1996,  Ottoman  Bank  had  total  assets  of 
approximately  $450  million  and 
shareholders'  equity  of  approximately 
$97  million. 

3.  Ottoman  Bank  is  an  indirect 
subsidiary  of  Garanti  Bank.  Garanti 
Bank  indirectly  acquired  Ottoman  Bank 
in  a  transaction  that  closed  on  June  25, 
1996  (the  "Transaction").  The 
Transaction  resulted  in  an  indirect 
subsidiary  of  Garanti  Bank,  Clover 
Investments  Co.  Ltd.,  incorporated  in 
Maha,  owning  100%  of  the  equity 
securities  of  Compagnie  Ottomane 
d'Investissements  BV,  a  Dutch 
comftany,  which  owns  99.9%  of  the 
equity  securities  of  Ottoman  Bank.' 

4.  Applicants  request  an  order  to 
pomit  Ottoman  Bank  to  act  as 
custodian  of  securities  and  other  assets 
("Securities")  of  investment  companies 
registered  under  the  Act,  other  than 
those  registered  imder  section  7(d)  of 
the  Act  ("Investmmt  Companies"),  or  as 
subcustodian  of  such  Securities  as  to 
which  any  other  entity  is  acting  as 
custodian,  to  accept  deposits,  or  to 
cause  or  permit  the  acceptance  of 
deposits,  of  such  Securities  in  the 
Republic  of  Turkey.  As  used  herein,  the 
term  "Securities"  does  not  include 
securities  issued  by  the  United  States 
Government,  any  state  or  political 
subdivision  thereof,  or  by  any  agency 
thereof,  w  any  securities  issued  by  any 
entity  organized  under  the  laws  of  the 
United  States  or  any  state  thereof  (other 
than  certificates  of  deposit,  evidence  of 
indebtedness,  and  other  securities, 
issued  or  guaranteed  by  siich  entity  that 
have  been  issued  and  sold  outside  the 
United  States). 

5.  Ottoman  Bank  would  accept 
deposits  from  Investment  Qmipanies 


'  Ihulw  •  prior  SEC  arte.  Ottoman  Bank  has 
bean  acting  as  a  mbciiatodian  of  inreatmnt 
company  assWlor  wfateh  BanksrtThist  Company. 
N.A.  act  as  castodian.  Sse  lianJbsn  7>m*  Caaijpimy, 
NUt.,  Investaant  Company  Act  Rslsesi  tiot.  lS04e 
(Mar.  14. 1901)  (notice)  and  ISOaS  (Apr.  9. 1081) 
(artel 

*  Prior  to  this  Tranaactian.  OOomen  Bank  was 
controlled  by  Banqua  Pvftaa,  a  Fnach  banking 
organlMtion  Under  a  prior  SBC  oidm.  Ottoman 
Bank  has  basn  acting  as  a  subcustodian  of 
investmant  compafly  assaU  in  partial  reliance  upon 
the  guarantee  of  BenqneParfiMs.  SmBanque 
Paribus  and  Ottoman  Bank,  AS..  Invaelment 
Company  Act  Relaaaa  Noa.  20883  (Oct  27. 19M) 
(notice)  and  20722  (Nov.  21. 1984)  (order).  As  a 
result  of  tha  Transection,  Banqua  Paribos  has 
indicated )hat  It  intends  to  tarminete  its  gumntee 
as  of  Dscsmbar  31. 1888.  Banqoe  Paribos' 
termination  has  nscsssltated  i 
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only  in  accordance  with  a  three-party 
agreement  (the  "Agreement").  The 
Agreement  would  be  entered  into  by  (a) ' 
an  Investment  Company  or  custodian  of 
the  Securities  of  an  Investment 
Company  for  which  Ottoman  Bank  acts 
as  a  subcustodian,  (b)  Ottoman  Bank, 
and  (c)  Garanti  Bank.  The  Agreement 
would  provide  that  Ottoman  Bank 
would  act  as  a  custodian  or 
subcustodian,  and  Garanti  Bank  would 
guarantee  the  Securities  against  loss 
while  such  Securities  were  in  the 
custody  of  Ottoman  Bank,  except  such 
loss  resulting  from  political  risk  (e.g., 
exchange  control  restrictions, 
confiscation,  expropriation, 
nationalization,  insurrection,  civil  strife, 
or  armed  hostilities)  and  other  risk  of 
loss  (excluding  bankruptcy  or 
insolvency  of  Ottoman  Bank)  for  which 
neither  Garanti  Bank  nor  Ottoman  Bank 
would  be  liable  (e.g.,  despite  the 
exercise  of  reasonable  care,  loss  due  to 
acts  of  God  or  nuclear  incident). 

Applicants'  Legal  Analysis 

1.  Section  17(f)  of  the  Act  reqtiires 
every  registered  management 
investment  company  to  place  and 
maintain  its  securities  and  similar 
investments  in  the  custody  of  certain 
enumerated  entities,  including  a  bank  or 
banks  meeting  the  requirements  of 
section  26(a)  of  the  Act,  a  member  firm 
of  a  national  securities  exchange,  the 
investment  company  itself,  or  a  system 
for  the  central  handling  of  securities 
established  by  a  national  securities 
exchange.  Section  2(a)(5)  of  the  Act 
defines  "bank"  to  include  banking 
institutions  organized  under  the  laws  of 
the  United  States,  member  banks  of  the 
Federal  Reserve  System,  and  certain 
banking  institutions  or  trust  companies 
doing  business  imder  the  laws  of  any 
state  or  of  the  United  States,  Ottoman 
Bank  does  not  fall  within  the  definition 
of  "bank"  as  defined  in  the  Act  and, 
under  section  17(f),  may  not  act  as 
custodian  for  registered  investment 
companies. 

2.  Rule  17f-5  ejqpands  the  group  of 
entities  that  are  permitted  to  serve  as 
foreign  custodians.  Rule  17f-5  defines 
the  term  "Eligible  Foreign  Custodian"  to 
include  a  banking  institution  or  trust 
company  incorporated  or  organized 
imder  the  laws  of  a  cotmtry  other  than 
the  United  States,  that  is  regulated  as 
such  by  that  coimtry's  government  or  an 
agency  thereof,  and  that  has 
shareholders'  equity  in  excess  of  U.S. 
$200  million  or  its  equivalent. 

3.  Garanti  Bank  qualifies  as  an  eligible 
foreign  custodian  under  rule  17f-5. 
Ottoman  Bank  satisfies  the  requirements 
of  rule  17f-5  insofar  as  it  is  a  banking 
institution  organized  imder  the  laws  of 


Turkey  and  is  regulated  by  agencies  of 
the  government  of  Turkey.  Ottoman 
Bank,  however,  does  not  meet  the 
minimum  shareholdere'  equity 
requirement  of  the  rule.  Accordingly, 
Ottoman  is  not  an  eligible  foreign 
custodian  undw  the  rule  and,  absent 
exemptive  relief,  c»>uld  not  serve  as  a 
custodian  for  the  Securities  of  United 
States  Investment  Companies. 

4.  Section  6(c)  provides,  in  relevant 
part,  that  the  SEC,  by  order,  may  exempt 
any  person  from  any  provision  of  the 
Act  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest,  consistent  with 
the  protection  of  investors  and 
consistent  with  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act. 
Applicants  believe  that  their  request 
satisfies  this  standard. 

Applicants'  Conditions 

Applicants  agree  that  any  order     - 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  foreign  custody  arrangements 
with  Ottoman  Bank  will  comply  with 
provisions  of  rule  17f-5  in  all  respects, 
except  those  relating  to  the  minimum 
shareholders'  equity  requirements  of 
eligible  foreign  custodians. 

2.  An  Investment  Company  or  a 
custodian  for  an  Investment  Company 
will  deposit  Securities  with  Ottoman 
Bank  only  in  accordance  with  a  three- 
party  contractual  ^reement  that  will 
remain  in  effect  at  all  times  during 
which  Ottoman  Bank  fails  to  meet  the 
requirement  of  the  rule  17f-S  relating  to 
minimum  shareholders'  equity.  Each 
agreement  will  be  a  three-party 
agreement  among  (a)  (Garanti  Bank,  (b) 
Ottoman  Bank,  and  (c)  the  Investment 
Company  or  custodian  of  the  Securities 
of  the  Investment  Oimpany.  Under  the 
agreement,  Ottoman  Bank  will 
undertake  to  provide  specified  custodial 
or  sub-custodial  services.  The  agreement 
will  further  provide  that  (Garanti  Bank 
will  be  liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  arising  out  of 
or  in  coimection  with  the  performance 
of  Ottoman  Bank  of  its  responsibilities 
under  the  agreement  to  the  same  extent 
as  if  (Garanti  Bank  had  been  required  to 
provide  custody  services  under  such 
agreement. 

3.  Garanti  Bank  currentiy  satisfies  and 
will  continue  to  satisfy  the  minimum 
shareholders'  equity  requirement  set 
forth  in  rule  17f-5(c)(2)(i). 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

MaigarstlLMcFariaBd. 

Deputy  Secretary. 

(PR  Doc  96-28516  Piled  ll-S-96;  8:45  am] 
I  ooof  seie-ei-M 


Issuer  Delisting;  Notice  of  Applicstion 
To  Withdraw  From  Listing  and 
Registration;  (PIttvway  CorporaUon, 
ConNnon  Stock,  $1.00  Par  Valur,  Claaa 
A  Stock  $1.00  Par  Vakia)  Hie  Na  1- 
4821 

October  31, 1996. 

Pittway  Corporation  ("(Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdrew 
the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
foUomng: 

According  to  the  Company,  it  has 
complied  with  Rule  18  of  the  American 
Stock  Exchange  by  filing  vtrith  such 
Exchange  a  certified  copy  of  preambles 
and  resolutions  adopted  by  the 
Company's  Board  of  Directors 
authorizing  the  withdrawal  of  its 
securities  from  listing  on  the  Amex  and 
by  setting  forth  in  detail  to  such 
Exchange  the  reasons  for  such  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  In  making  the  decision  to 
withdraw  the  Securities  from,  listing  on 
the  Amex,  the  (Ik)mf>any  considered  the 
best  intnest  of  the  Company. 

Any  interested  person  may,  on  or 
before  November  22,  1996,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 
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Par  tha  Commiwioo,  by  the  Division  of 
Market  Rogulatiaa.  purmuit  to  deiegatad 
authority. 

laudua  G.  Katx. 

Secretary. 

(PR  Doc.  96-2MM  Piled  11-5-96;  8:45  am] 


(fM.  Na  IC-4230M12-10146] 

Strong  Advwitige  Fund,  inc.  elaL; 

WODOe  Oi  ApfNNSSDOn 

October  31. 1096. 

AQBICV:  Swnihtles  and  Exchange 

ConunissioD  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APnJCANTS:  Strong  Advantage  Fund, 
Inc.  Strong  Asia  Pacific  Fund.  Strong 
Asset  Allocation  Fund.  Inc.,  Strong 
Common  Stock  Fund.  Inc.,  Strong 
Conservative  Equity  Funds,  Inc..  Strong 
Corporate  Bond  Fund,  Inc..  Strong 
Discovery  Fimd.  Inc..  Strong  Equity 
Funds.  Inc..  Strong  Government 
Securities  Fund,  Inc.,  Strong  Heritage 
Reserve  Series.  Inc..  Strong  High- Yield 
Municipal  Bond  Fiud.  Inc..  Strong 
Income  Funds.  Inc..  Strong  Institutional 
Funds.  Inc..  Strong  Insured  Municipal 
Bond  Fund.  Inc.,  Strong  International 
Bond  Fund,  Inc.  Strong  International 
Stock  fund.  Inc..  Strong  Money  Market 
Fund.  Inc.,  Strong  Municipal  Funds, 
Inc.,  Strong  Municipal  Bond  Fund,  Inc., 
Strong  Opportunity  Fund,  Inc.,  Strong 
Short-Term  Bond  Fimd,  Inc.,  Strong 
Short-Term  Global  Bond  Fluid,  Inc., 
Strong  Short-Term  Municipal  Bond 
Fund,  Inc.,  Strong  Special  Fund  II,  Inc., 
Strong  Total  Return  Fund,  Inc.,  Strong 
Variable  Insurance  Funds,  Inc. 
(collectively,  the  "Fimds").  Strong 
Capital  Management,  Inc.  ("SCM"),  and 
Strong  Funds  Distributors,  Inc.  (the 
"Distributor"). 

RELEVANT  ACT  SCCnONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  section  12(d)(1),  under 
sections  6(c)  and  17(b)  for  an  exemption 
from  section  17(a),  and  under  section 
178(d)  and  rule  17d-l. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  investment  companies  to 
purchase  shares  of  affiliated  money 
market  funds  in  excess  of  the  limits 
prescribed  in  section  12(d)(1)  for  cash 
management  purposes. 
nUNQ  DATE:  The  application  was  Hied 
on  May  14, 1996  and  amended  on 
August  14.  1996.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 


HiAMMQ  CM  NOmCAnON  OF  HiAMNO:  An 
order  granting  the  iipplicatioa  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  requact  a 
hearing  by  wrriting  to  the  SEC's 
Secretary  and  aavving  aiq>Ucants  with  a 
copy  of  the  requeat.  peraooally  or  by 
mail.  Hearing  requeata  should  be 
received  by  the  SBC  by  5:30  p.m.  on 
November  25. 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  tiann  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reeaon  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOONCMES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicants.  One  Hundred  Heritage 
Reserve.  Menomcxiee  Falls.  Wisconsin 
53051. 

FOR  FURT>«R  MFOAMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
942-0574,  or  Alison  E.  Baur.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
aUPPt-BKNTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  RepresentattoiH 

1 .  The  Ftmds  are  open-end 
investment  companies  incorporated 
under  the  laws  of  Wisconsin  and 
registered  under  the  Act,  and  the  shares 
of  the  Funds  are  registered  under  the 
Securities  Act  of  1933.  The  Funds  are 
organized  as  series  companies.  Certain 
of  the  Funds  are  money  market  funds 
sub)ect  to  the  requirements  of  rule  2a- 
7  under  the  Act  (together  with  any 
future  money  market  funds,  the  "Money 
Market  Funds").  The  other  Funds  are 
non-money  market  funds  (together  with 
any  future  non-money  market  funds,  the 
"Non-Money  Market  Funds").  The 
Funds  include  taxable  and  tax-exempt 
money  market  fimds.  growth  hmds. 
growth  and  income  funds,  taxable  and 
tax-exempt  bond  funds,  global  funds, 
and  intematiooaJ  funds. 

2.  Strong  Capital  Management.  Inc. 
an  investment  adviser  registered  under 
the  Investment  Advisers  Act  of  1940. 
acts  as  the  investment  manager  for  the 
majority  of  the  Funds,  provides  each 
Fund  vvith  various  administrative 
services,  and  acts  as  transfer  and 
dividend  paying  agent  for  the  Funds. 
Schafer  Capital  Majnagement.  Inc. 
("Schafer")  acts  as  investment  adviser 
for  Strong  Schafer  Value  Fund.  SCM 


and  Schafar  are  collectively  referred  to 
herein  as  the  "Adviser."  Strong  Funds 
Distributors.  Inc..  a  subsidiary  of  Strong 
Capital  Management.  Inc..  is  ragisteved 
as  a  broker-dealer  under  the  Securities 
Exchange  Act  of  1934  and  acts  as  eech 
Fund's  principal  underwriter. 
Applicants  requeat  relief  on  briialf  of 
the  investment  oompaniea  and  series 
thereof  that  are  currently  or  in  the  future 
part  of  the  same  "group  of  investment 
companies,"  as  defined  under  rale  11a- 
3  of  the  Act. 

3.  Each  Non-Money  Mariiet  Fund  has. 
or  may  be  expected  to  have,  uninvested 
cash  ("Uninvested  Cash")  held  by  its 
custodian  bank.  Such  Uninvested  Cash 
may  result  from  a  variety  of  sources, 
including  dividends  or  interest  received 
from  portfolio  securities,  unsettled 
securities  transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions  and  dividend 
payments,  and  new  monies  received 
from  investors.  Applicants  request  an 
order  to  permit  the  Non-Money  Market 
Fimds  to  use  their  Uninvested  Cash  to 
purchase  shares  of  one  or  more  of  the 
Money  Market  Funds  (these  transactions 
are  collectively  refiarred  to  hereinafter  as 
the  "Proposed  Transactions"). 

Applicants'  Legal  Analyaia 

A.  Section  12(dXl) 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  from  any  provision  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  tne  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 
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3.  Applicants'  request  would  permit 
Non-Money  Market  Funds  to  use 
Uninvested  Cash  to  acquire  shares  of 
Money  Market  Funds  in  excess  of  the 
percentage  limitations  set  out  in  section 
12(d)(1)(A).  Applicants  propose  that 
each  Non-Money  Fund  be  permitted  to 
invest  in  shares  of  a  Money  Market 
Fund  so  long  as  each  Non-Money 
Maiket  Fund's  aggregate  investment  in 
such  Money  Man^  Fund  does  not 
exceed  25%  of  the  Non-Money  Maiket 
Fund's  total  net  assets.  Applicants' 
request  also  would  permit  Money 
Market  Funds  to  sell  their  securities  to 
Non-Money  Market  Funds  in  excess  of 
the  percentage  limitations  set  out  in 
section  12(d)(1)(B). 

4.  Applicants  state  that  while  the 
Non-Money  Market  Funds  typically  are 
fully  invested,  cash  positions  fluctuate 
with  shareholder  and  investment 
activity  and  cash  positions  in  excess  of 
20%  of  total  assets  may  occasionally 
occur.  The  Uninvested  Cash  available 
for  investment  at  any  particular  time 
(including  instances  of  unusual  equity 
and  debt  market  conditions  and  unusual 
cash  flow  activity  in  any  Money  Market 
Fund)  may,  in  feet,  total  25%  or  more 
of  a  Non-Money  Market  Fund's  total  net 
assets.  Therefore,  in  order  to  allow  the 
Non-Money  Maiket  Funds  maximum 
flexibility  to  invest  Uninvested  Cash 
and  to  maximize  the  returns  on  such 
investments,  the  Non-Money  Market 
Funds  seek  the  ability  to  invest  up  to 
the  fiill  amount  of  their  available 
Uninvested  Cash  in  each  investment 
option.  Applicants  believe  that 
permitting  a  Non-Money  Market  Fund 
to  invest  up  to  25%  of  its  total  net  assets 
in  a  Money  Maiket  Fimd  would 
generally  accommodate  cash  investment 
requirements. 

5.  Applicants  state  that  section 
12(d)(1)  is  intended  to  protect  an 
investment  company's  shareholders 
against  (a)  undue  influence  over 
jportfolio  management  through  the  threat 
of  large  scale  redemptions;  (b)  the 
acquisition  of  voting  control  of  the 
company;  (c)  the  layering  of  fees;  and 
(d)  a  complex  structure  mat  makes  it 
difficult  for  a  shareholder  to  ascertain 
the  true  value  of  the  subject  security. 
Applicants  believe  that  none  of  these 
perceived  abuses  are  created  by  the 
Proposed  Transactions. 

6.  Applicants  state  that  the  Adviser 
will  serve  as  investment  adviser  to  both 
the  Non-Money  Maiket  Funds  and  the 
Money  Maiket  Funds,  and  will  not 
receive  double  advisory  fees  or  other 
compensation  relating  to  transactions  in 
the  shares  of  the  Money  Market  Funds 
purchased  or  sold  by  the  Non-Money 
Maiket  Funds.  Thus,  the  Adviser  is  not 
susceptible  to  undue  influence 


regarding  its  management  of  the  Money 
Maricet  Funds  due  to  threatened 
redemptions  or  loss  of  fees. 

7.  Applicants  represent  that  the 
Propoeed  Transactions  would  involve 
no  improper  layering  of  fees.  The 
shareholders  of  the  Non-Money  Maiket 
Funds  would  not  be  subject  to  the 
imposition  of  double  investment 
advisory  fees.  Before  approving  any 
advisory  contract  under  section  15,  the 
Board  of  Directors  of  the  Non-Money 
Market  Fund,  including  a  majority  of 
the  Directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act,  shall  consider  to  what  extent, 
if  any,  the  advisory  fees  charged  to  the 
Non-Money  Market  Fund  by  the  Adviser 
should  be  reduced  to  account  for  the  fee 
indirectiy  paid  by  the  Non-Money 
Market  Fund  because  of  the  advisory  fee 
paid  by  the  Money  Market  Fund  to  the 
Adviser.  Further,  no  front-end  sales 
charge,  contingent  deferred  sales  charge, 
rule  12b-l  fee,  or  other  underwriting 
and  distribution  fiee  will  be  charged  in 
connection  with  the  purchase  and  sale 
of  shares  of  the  Money  Maiket  Funds.  If 
a  Money  Market  Fund  o%rs  more  than 
one  class  of  shares,  each  Non-Money 
Market  Fund  will  invest  only  in  the 
class  with  the  lowest  expense  ratio  at 
the  time  of  the  investment. 

8.  Applicants  state  that  the  net  asset 
value  of  each  of  the  Money  Market 
Funds  is,  and  has  been  since  its 
inception,  maintained  at  a  constant 
$1.00  per  share.  Therefore,  applicants 
believe  that  the  value  of  the  investments 
held  by  a  Non-Money  Market  Fund  will 
be  easily  determinable  and  will  not 
create  any  difficulty  in  assessing  the 
true  value  of  the  Non-Money  Market 
Fund's  holdings. 

B.  Section  17(a) 

1.  Section  17(a)  (1)  and  (2)  make  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purdhase  any 
security  to  or  from  such  investment 
company.  Because  the  Adviser  is  an 
affiliated  person  of  each  Fund,  as 
defined  in  Section  2(a)(3)  of  the  Act, 
and  because  the  Funds  share  a  common 
investment  adviser  and  a  common 
Board  of  Directors,  each  of  the  Funds 
may  be  deemed  to  be  imder  common 
control  with  all  the  other  Funds,  and, 
therefore,  an  affiliated  person  of  those  ^ 
Funds.  Accordingly,  the  sale  of  shares  of 
the  Money  Market  Funds  to  the  Non- 
Money  Market  Funds,  and  the 
redemption  of  such  shares  from  the 
Non-Money  Market  Funds,  would  be 
prohibited  under  section  17(a). 

2.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  transaction  from  section  17(a) 
if  the  terms  of  the  proposed  transaction. 


including  the  oonsideraticm  to  be  peid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreeching  on  the  part 
of  any  person  cononned,  the  propoeed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  concerned, 
and  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Applicants  request  an 
exemption  under  section  6(c)  and  17(b) 
to  permit  Non-Money  Market  Funds  to 
purchase  shares  of  Money  Market 
Funds,  and  the  Money  Market  Funds  to 
redeem  such  shares.^ 

3.  Section  17(a)  is  intended  to 
prohibit  affiliated  persons  in  a  position 
of  influence  or  control  over  an 
investment  company  from  furthering 
their  own  interests  by  selling  property 
they  own  to  an  investment  company  at 
an  inflated  price,  or  by  purchasing 
property  from  an  investment  company 
at  less  than  its  feir  value.  Applicants 
state  that,  under  the  Proposed 
Transactions,  the  Non-Money  Market 
Funds  will  retain  their  ability  to  invest 
their  Uninvested  Cash  directly  in  m(mey 
market  instruments  and  other  short-term 
obligations,  as  permitted  by  each  Non- 
Money  Market  Fund's  investment 
objectives  and  policies,  if  they  believe 
they  can  achieve  a  higher  return  or  for 
any  other  reason.  By  adding  shares  of 
the  Money  Market  Funds  as  another 
investment  option,  the  Applicants 
believe  that  the  Non-Money  Market 
Funds  may  reduce  the  risk  of 
counterparty  defeult  on  repurchase 
agreements  and  the  risks  associated 
with  direct  purchases  of  shori-temf 
obligations,  while  providing  high 
current  money  market  rates  of  return, 
ready  liquidity,  and  increased  diversity 
of  holdings.  In  addition.  Applicants 
assert  the  Proposed  Transactions  would 
benefit  the  Money  Maiket  Funds  by 
increasing  their  asset  base  and  would 
provide  an  additional,  stable  market  for 
their  shares.  Further,  each  of  the  Money 
Market  Funds  reserves  the  right  to 
discontinue  selling  shares  to  any  of  the 
Non-Money  Market  Funds  if  the  Board 
of  Directors  determines  that  such  sales 
would  adversely  effect  its  portfolio 
management  and  operations.  Therefore, 
Applicants  believe  that  the  Proposed 
Transactions  satisfy  the  standards  of 
sections  6(c)  and  17(b). 

C.  Section  17(d) 

1.  Section  17(d)  and  rule  17d-l 
prohibit  an  affiliated  person  of  an 
investment  company,  acting  as 
principal,  from  participating  in  or 


<  See  Keyttone  Custodian  Funds,  21  S.E.C  29S. 
298-99  (1945).  Section  6(c).  along  with  section 
17(b),  frequently  are  lued  to  grant  relief  from 
■ection  17(a)  to  permit  an  ongoing  series  of  future 
transactions. 
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effectinji;  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  AppUcants  assert 
that  the  Funds,  by  participating  in  the 
Proposed  Transactions,  and  the  Adviser, 
by  managing  the  assets  of  both  the  Non- 
Money  Market  Funds  and  the  Money 
Market  Funds,  could  be  deemed  to  be 
"joint  participants  '   *   *  in  a 
transaction"  within  the  meaning  of 
section  17(d)  of  the  Act.  and  the 
Proposed  Transactions  could  be  deemed 
to  be  "joint  enterpriselsj"  within  the 
meaning  of  rule  17d-l  under  the  Act. 

2.  In  passing  upon  applications 
submitted  pursuant  to  section  17(d)  and 
rule  17d-l,  the  SEC  will  consider 
whether  the  participation  of  such 
registered  or  controlled  company  in 
such  joint  enterprise,  joint  arrangement 
or  profit-sharing  plan  on  the  basis 
proposed  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act.  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  assert  that  the 
Non-Money  Market  Funds  and  the 
Money  Market  Funds  will  not 
participate  in  this  arrangement  on  a 
basis  that  is  different  from  or  less 
advantageous  than  the  participants  that 
are  not  investment  companies.  Thus. 
Applicants  believe  that  the  Proposed 
Transactions  satisfy  the  standards  of 
rule  I7d-1. 

Applicants'  Conditions 

A{j^licants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  IbUowing  conditions: 

1 .  The  shares  of  the  Money  Market 
Funds  sold  to  and  redeemed  from  the 
Non-Money  Market  Funds  will  not  be 
subject  to  a  sales  load,  redemption  fee. 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l,  or  service 
fee  (as  defmed  in  rule  2830(b)(9)  of  the 
NASD  Rules  of  Conduct).^ 

2.  If  the  Adviser  collects  a  fee  from  a 
Money  Market  Fund  for  acting  as  its 
investment  adviser  with  respect  to 
assets  invested  by  a  Non-Money  Market 
Fund,  before  the  next  meeting  of  the 
Board  of  Directors  of  a  Non-Money 
Market  Fund  that  invests  in  the  Money 
Market  Funds  is  held  for  the  purpose  of 
voting  on  an  advisory  contract  under 
section  15  of  the  Act.  the  Adviser  to  the 
Non-Money  Market  Fund  will  provide 
the  Board  of  Directors  with  specific 
information  regarding  the  approximate 
cost  to  the  Adviser  for,  or  portion  of  the 


'The  staff  notes  that,  until  recently,  rule 
2830(b)(9)  of  the  NASD  Rules  of  Conduct  wu 
section  26(bH9)  of  Article  ID  of  the  NASD  Rules  of 
Fair  Practice. 


advisory  fee  under  the  existing  advisory 
fee  attributable  to.  managing  the  assets 
of  the  Non-Money  Market  Fund  that  can 
be  expected  to  be  invested  in  such 
Money  Market  Funds.  Before  approving 
any  advisory  contract  under  section  15, 
the  Board  of  Directore  of  such  Non- 
Money  Market  Fund,  including  a 
majority  of  the  Directors  who  are  not 
"interested  persons."  as  defined  in 
section  2(a)(19)  of  the  Act.  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Non-Money 
Market  Fond  by  the  Adviser  should  be 
reduced  to  account  for  the  fee  indirectly 
paid  by  the  Non-Money  Market  Fund 
because  of  the  advisory  fee  paid  by  the 
Money  Market  Fund  to  the  Adviser.  The 
minute  books  of  the  Non-Money  Market 
Fund  will  record  fully  the  Directors' 
consideration  in  approving  the  advisory 
contract,  including  the  considerations 
relating  to  fees  referred  to  above. 

3.  Each  of  the  Non-Money  Market 
Funds  will  invest  Uninvested  Cash  in. 
and  hold  shares  of,  the  Money  Market 
Funds  only  to  the  extent  that  the  Non- 
Money  Market  Fund's  aggregate 
investment  in  the  Money  Market  Funds 
does  not  exceed  25%  of  the  Non-Money 
Market  Fund's  total  net  assets.  For 
purposes  of  this  limitation,  each  Non- 
Money  Market  Fund  or  series  thereof 
will  be  treated  as  a  separate  investment 
company. 

4.  Investment  in  shares  of  the  Money 
Market  Funds  will  be  in  accordance 
with  each  Non-Money  Market  Fund's 
respective  investment  restrictions,  if 
any,  and  will  be  consistent  with  each 
Non-Money  Market  Fund's  policies  as 
set  forth  in  its  prospectuses  and 
statements  of  additional  information. 

5.  Each  Non-Money  Market  Fund,  the 
Money  Market  Funds,  and  any  future 
fund  that  may  rely  on  the  order  shall  be 
pari  of  the  same  "group  of  investment 
companies."  as  defined  in  rule  11a- 
3(a)(5)  under  the  Act. 

6.  No  Money  Market  Fund  shall 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

7.  A  majority  of  thaEMrectors  of  each 
Non-Money  Market  Fund  will  not  be 
"interested  persons."  as  defined  in 
section  2(a)(19)  of  the  Act. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  96-28515  Filed  11-15-96;  8:45  am) 
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Voyagaur  Arizona  Municipal  Incoma 
Fund  N,  Inc.;  Nottca  of  Application 

October  30. 1996 

aQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Voyageur  Arizona  Municipal 
Income  Fund  II.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNQ  DATE:  The  application  was  filed 
on  October  21, 1996. 

HEARINO  OR  NOTIFICA-nON  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  me  SEC  by  5:30  p.m.  on 
November  25. 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyera,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Pereons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  90  South  Seventh  Street, 
Suite  4400  Minneapolis,  Minnesota 
55402-4115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 
8UPPI.EMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Rqiresentations 

1.  Applicant  is  a  closed-end, 
diversified  management  investment 
company  incorporated  under  the  laws  of 
Minnesota.  On  August  5, 1993, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  under  the  Act  and  the  Seciirities 
Act  of  1933.  Applicant's  registration 
statement  was  not  declared  effective. 
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and  applicant  made  no  public  oCfering 
of  its  securities. 

2.  Aoplicant  has  no  securityholders, 
debts,  liabilities  or  assets.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  c^er 
than  those  necessary  for  the  winding  up 
ofitsafiiBira. 

3.  Applicant  will  statutorily  dissolve 
its  existence  in  Minnesota. 

For  tlie  SEC  by  the  Division  of  Investment 
Management,  imder  delegated  authority. 
Margarat  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  96-28457  Filed  11-5-96: 8:45  am] 
I  OOOS  WtO-OI-M 


Pnvtstmsnt  Company  Act 
22304;  811-443^ 


No. 


Voyageur  Colorado  Municipal  Income 
Fund  H.  Inc.;  Notice  of  Application 

October  30. 1996. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Voyageur  Colorado 
Municipal  Income  Fund  n.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATKM:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FNJNQ  DATE:  The  application  was  filed 
on  October  21, 1996. 
HEARNIO  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  25, 1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Stifeet,  N.W..  Washington,  D.C.  20549. 
Applicants,  90  South  Seventh  Street, 
Suite  4400,  Minneapolis,  Minnesota 
55402-4115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mary  Kay  Freeh, 


Brandi  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
OfBce  of  Investment  Company 
Regi^tion). 

SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fhnn  the  SEC's 
Public  Reference  Branch. 

Applicant's  Represmtations 

1.  Applicant  is  a  closed-end, 
diversified  management  investment 
company  incorporated  under  the  laws  of 
Minnesota.  On  March  21, 1994, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-2  under  the  Act  and  the  Securities 
Act  of  1933.  Applicant's  registration 
statement  was  not  declared  effective, 
and  applicant  made  no  public  offering 
of  its  securities. 

2.  AppUcant  has  no  securityholdere, 
debts,  liabilities  or  assets.  AppUcant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

3.  Applicant  will  statutorily  dissolve 
its  existence  in  Minnesota. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  R  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-28456  Filed  11-5-96;  8:45  am] 
aujNa  COM  W10-01-M 
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[Release  No.  34-37902;  File  No.  SR-Amex- 
96-4(q 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectivenees 
of  Propoeed  Rule  Change  by  American 
Steele  Exchange,  Inc.  Relating  to  the 
Waiver  of  Tranaaction  Charges  for 
FLEX  Equity  Options 

October  31, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  25, 1996,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


toftkaTi 
the  Proposed  Inle  Cliaage 

The  Amex  proposes  to  waive  the 
imposition  of  transaction  charges  for 
FLEX  Equity  Options  for  a  pwiod  of  90 
days  to  commence  on  the  ELrst  day  of 
trading  of  the  product.  The  text  of  the  • 
proposed  rule  change  is  availd>le  at  the 
Office  of  the  Secretary,  Amex  and  at  the 
Commission. 

n.  Sdf-RegnUtory  Oi;gaaixatkai't 
Statement  of  the  Purpose  of,  and 
Statatory  Basis  for,  the  Proposed  Rnle 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  simimaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Puijmse  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  preparing  to 
commence  trading  in  FLEX  Equity 
Options  on  October  24, 1996.  In  an 
effort  to  promote  the  use  of  this  product, 
the  Exchange  has  determined  to  waive 
transaction  charges  for  the  first  90  days 
of  trading.  The  Exchange  believes  that 
transaction  costs  will  or  could  be  a 
meaningful  fector  in  encouraging  or 
deterring  trading  in  this  product.  The 
waiver  of  the  imposition  and  collection 
of  transaction  charges  for  FLEX  Equity 
Option's  orders  executed  on  the 
Exchange  will  be  for  all  account  tyf>es 
e.g.,  the  accounts  of  floor  traders, 
specialists  and  customer  and  firm 
proprietary  off-floor  orders. 

(b)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  p>ermit 
imfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Becau.se  the  foregoing  rule  change 
establi.shes  or  changes  a  due.  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.  At  any  time  within  60  days 
of  the  Rling  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  aciion  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
orotherwi.se  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  ore  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.VV  . 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Tiled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washinj^ton.  D.C.  20549.  Copies  of  such 
Tiling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  file  number  SR- 
Amex-96-40  and  should  be  submitted 
by  November  27.  1996. 

For  the  C>)mmis»i<)n,  by  the  Division  of 
Market  Regulation,  pursuant  to  delcgatttd 
authority.' 

Margarat  H.  McFarUnd. 
Deputy  Secretary 

|FR  Doc  96-28521  Filed  1 1-5-96:  8  45  am) 
MUMQ  OOOa  M1A-01-M 


[Ratoaaa  No.  34-37907;  FM  No.  8R-0CC- 
96-11] 

Self-Ragulatory  Organizations;  Delta 
Ciaadng  Corp.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  the  Addition 
of  QartMn  LLC  as  an  Interdealer  Broker 
for  Delta  Clearing  Corp.'s  Repurchase 
Agreement  Cleerance  System 

October  31. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")."  notice  is  hereby  given  that  on 
October  29. 1996.  Delta  Clearing  Corp. 
( 'DCC ')  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  items 
have  been  prepared  primarily  by  E>CC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  give  notice  that  [X3C  has 
authorized  Carban  LIJZ  ("Garban ")  to 
act  as  an  interdealer  broker  in  DCC's 
over-the-counter  clearance  and 
.settlement  system  for  repurchase 
agreement  and  reverse  repurchase 
agreement  ("repos")  transactions 
involving  U.S.  Treasury  securities. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing^with  the  Commission, 
DCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
ma'  be  examined  at  the  places  specified 
in  I. em  IV  below.  DCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Through  its  repo  clearing  system,  DCC 
clears  repo  transactions  that  have  been 
agreed  to  by  DCC  participants  through 
the  facilities  of  interdealer  brokers  that 
have  been  authorized  by  DCC 
("authorized  brokers")  to  offer  their 


services  to  EKX  participants.'  Currently. 
Liberty  Brokerage,  Inc. ,  RMJ  Special 
Brokerage  Inc.,  Euro  Brokers  Maxcor 
Inc.,  Prebon  Securities  (USA)  Inc., 
Tullet  and  Tokyo  Seciirities  Inc., 
Tradition  (Government  Securities),  Inc., 
Patriot  Securities,  Inc.,  and  GFl  Group 
Inc.  are  authorized  brokers.*  The 
purpose  of  the  proposed  rule  change  is 
to  give  notice  that  DCC  has  authorized 
Garban  to  ad  as  a  broker  in  DCC's 
clearance  and  settlement  system  for 
repo  trades. 

The  proposed  rule  change  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  and  therefore,  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act.  specifically 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder.' 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act "  and  Rule 
19b-4(e)(4)  thereunder  7  in  that  the 
proposal  effects  a  change  in  an  existing 
service  of  a  registered  clearing  agency 
that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible  and 
does  not  significantly  affect  the 
respective  rights  or  obligations  of  the 
clearing  agency  or  persons  using  the 
service.  At  any  time  within  sixty  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 


'  J7CFR20O3O-3(a)(>2). 


'1SII.S.C  78«(bl(ll(19S«). 
'The  ConuniMion  hat  modiRad  parts  of  tbeaa 
stiiteinenu. 


'  For  a  complete  description  of  the  IXX's  repo 
clearance  system,  see  Securities  Exchange  Act 
Release  No.  36367  (October  13,  1995),  60  PR  5409S. 

*  Securities  Exchange  Act  Release  Nos.  36367 
(October  13.  1995).  60  FR  54095,  36901  (February 
28.  1996).  61  FR  8991:  37042  (March  29.  1996),  61 
FR  15330:  37212  (May  14,  1996),  61  FR  25722: 
37235  (May  20,  1996).  61  FR  26942:  37392  (July  1. 
1996).  61  FR  36095:  and  37488  (July  26.  1996)  61 
FR  40471. 

» 15  U.S.C.  78q-l  (1988). 

•  IS  U.S.C  78*(b)(3MA)(iii)  (1988). 
'17  CFK  240.19b-4(e)(4)  (1995). 
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to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  CcMnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communication  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
DCC.  All  submissions  should  refer  to 
File  No.  SR-DCC-96-11  and  should  be 
submitted  by  November  27, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
De;  uty  Secretary. 
jFR  Doc.  96-28519  Filed  11-5-96;  8:45  am] 

BILLING  CODE  801O-O1-4M 


[Release  No.  34-37906;  File  No.  SR-OTC- 
96-18] 

Self-Regulatory  Organizations;  the 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Relating  to 
Revision  of  Fees 

October  31, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
October  17, 1996,  the  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
m  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Conunission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  reduces  the 
fee  associated  with  book-entry 
deliveries  made  tlirough  DTC  and  the 
National  Securities  Clearing 
Corporation's  ("NSCC")  Continuous  Net 
Settlement  ("CNS")  system.  DTC  is 
reducing  the  fee  from  $0.08  to  $0,075 
per  item  delivered. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  the  fee  associated 
with  book-entry  deliveries  made 
through  DTC  and  NSCC's  CNS  system. 
The  CNS  delivery  fees  were  last  revised 
when  DTC  converted  to  an  all  same-day 
funds  settlement  ("SDFS")  system  in 
February  1996.  At  that  time,  the  CNS 
delivery  fee  increased  from  $0.07  to 
$0.08  per  item  delivered  or  received 
throu^  the  CNS  system.  The  revised  fee 
was  an  estimate  of  the  cost  of  processing 
such  transactions  in  an  SDFS 
environment  rather  than  in  a  next -day 
funds  settlement  environment.  Since  the 
conversion,  DTC  has  determined  that 
usage  of  DTC's  computer  resources 
supports  a  reduction  in  the  CNS 
delivery  fee  from  $0.08  to  $0,075  per 
item  delivered  or  received.  The  reduced 
fee  became  effective  on  October  15, 
1996.  DTC  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
17A(b)(3)(D)  of  the  Act  3  and  the  rules 
and  regulations  thereunder  because  it 
provides  for  the  equitable  allocations  of 
reasonable  dues,  fees,  and  other  charges 
among  DTC's  participants. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  DTC  will  notify 
the  Commission  of  any  written 
comments  received  by  DTC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foi^oing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act"  and  pursuant 
to  Rule  19l>-4(e)(2)5  promulgated 
thereunder  because  the  proposal 
changes  a  due,  fee,  or  other  charge 
impeded  by  DTC.  At  any  time  within 
sixty  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
neces.sary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-96-18  and 
shoidd  be  submitted  by  November  27. 
1996. 


■  17  CFK  200.3O-3(a)(l2)  (1995). 
•  IS  U.S.C.  §  78s(b)(1)  (1988). 


'The  Commission  has  modified  the  text  of  the 
summaries  (vepared  by  DTC. 
'  15  U.S.C  S  78q-l(bM3)(D)  (1988). 


♦15  U.S.C  78s(b)(3)(A)(ii)  (1988). 
» 17  CFR  240.19b-4(eM2)  (1996). 
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For  the  Comminion  by  the  Diviakn  of 
Market  Regulatioo.  punuant  to  delegated 
authority* 

I H.  McFariaMl. 


Dmputy  S»cntary. 
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SeW  negultocy  Oraantirtone; 
NsIIoimI  SecufWee  CttttrtnQ 
Corporallon;  Nottoe  of  FiNng  d  a 
Propoaed  Rule  Change  To  DiaoonUnue 
the  Opei'aboii  of  ttie  Securttlea 
Clearing  Qroup'a  Dale  I 


October  31. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  3. 1996.  the  National  Securities 
Gearing  Corporation  ("NSCC")  filed 
writh  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSCC-96-19)  as  described  in  Items  I.  D. 
and  in  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization 's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Qiange 

The  purpKMe  of  the  proposed  rule 
change  is  to  amend  the  Securities 
Clearing  Group  Agreement  of  the 
Securities  Clearing  Group  ("SCG") '  to 
discontinue  the  operation  of  the  SCG 
data  base. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  the 
Statutory  Basis  for,  tne  Proposed  Ruls 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 


•  17  C3TI  20O.3O-3(a)(12)  (1996). 

•ISU.S.C78^b)(1)(19e«l 

'Th«  SCO  wu  mtablUhad  in  1989  u  a  reault  of 
dsvelopnicnli  iiurounding  the  Oc1ob«  Marial 
Braak  and  iubaaquant  ftudia*  on  the  cauiM  of  tb* 
Market  BraaiL  Tha  dated  purpoae  of  the  SCO  Is  to 
increase  cooperation  and  coordination  anx>ng 
securities  clearing  entities  and  to  Ucilitale  the 
sharing  of  certain  clearance  and  settlement 
information  regarding  surreillance  and  member  risk 
monitoring.  For  a  further  description  of  the  SCC 
refer  to  Securities  Exchange  Act  Release  No.  27044 
(July  25.  1989).  M  FR  30963  (File  Mos.  SR-fTTC- 
88-20.  SR-MCC-aa-lO,  SR-MSTC-e«-07.  SR- 
NSa>«8-09.  SR-OCC-89-02.  SR-Philadep-e»-01. 
and  SR-SCCP-89-Oll  (order  approving  the 
establiahmani  of  the  SC£). 


statemflDts  may  be  examined  at  the 
placet  specified  in  Item  IV  below.  NSCC 
has  prepersd  summaries,  set  forth  in 
sections  (A),  (B),  and  (Q  below,  of  the 
most  significant  sspects  of  such 
statements.  > 

(A)  Self-Regulatory  Orgcauxation's 
Statement  of  the  Purpo$e  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  SOG  Agreement 
to  discontinue  operation  of  SCG  data 
base.  The  SCG  database  contains 
information  on  common  participants  of 
the  SCG  members  relating  to  settlement 
pajrment  obligations  and  clearing  fund 
and  margin  requirements  and  deposits 
and  other  related  information.  The 
members  of  the  SCG  crested  the  SCG 
data  base  as  a  means  to  coordinate  and 
share  information  on  common 
participants  and  increase  cooperation 
among  the  SCG  members. 

NSCC  believes  termination  of  the  SCG 
data  base  is  desirable  for  several 
reasons.  First.  NSCC  has  estabUshed  and 
agreed  to  make  available  to  the  SCG 
members  access  to  its  Collateral 
Management  Service  ("CMS").«  The 
CMS  will  make  available  to  the  SCG 
members  similar  information  contained 
in  the  SCG  data  base  plus  provide  them 
with  enhanced  features  and  capabilities 
through  a  more  robust  system.  For 
example,  the  SCG  data  base  contains 
aggregate  information  on  clearing  fund 
and  margin  deposits  including  excess 
and  deficit  amounts  whereas  the  CMS 
contains  both  aggregate  information  on 
clearing  fund  and  mai^n  deposits 
including  excess  and  deficit  amounts  as 
well  as  detailed  information  on  the 
underlying  collateral  [i.e.,  cash, 
securities,  and  letters  of  credit).  The 
SCG  members  recognize  that 
termination  of  the  SCG  data  base  is 
desirable  at  this  point  to  avoid 
redundancies  with  the  CMS.  Second, 
the  SCG  members  recognize  that 
termination  of  the  SCG  data  base  will 
eliminate  the  occurrence  of  a  significant 
increase  in  costs  that  would  be  required 
to  maintain  the  SCG  data  base.  Third, 
NSCC  believes  termination  of  the  SCG 
data  base  and  the  availability  of  the 
CMS  will  enable  the  SOG  members  to 
better  coordinate  and  share  information 


'  The  Conimiaaion  hM  modlBed  the  text  of  the 
summaries  submitted  bjr  NSCX:. 

*  For  a  description  of  the  Collateral  Management 
service  refer  to  Securitiea  Exchange  Act  Release  No. 
38091  (August  10. 190S).  80  FR  42931  [File  ^4o.  SR- 
NS(X-99-06l  (order  approving  a  proposed  rule 
change  aaUblUhing  the  Coltatval  Man^emaol 
Service). 


and  monitor  clearing  fund  and  margin 
deposits. 

Accordingly,  the  SOG  members  hsvs 
executed  Amendment  No.  6  to  the  SOG 
Agreemmt.3  The  Amendment:  (i) 
suthorizes  the  tennination  of  the  SOG 
data  base,  (ii)  authraizes  NSOC  to  use  all 
data,  information,  computer  coding,  and 
programs  contained  in  the  SOG  data 
base  in  establishing  and  maintaining  the 
operation  of  CMS.  and  (iii)  grants  to 
each  SOG  Member  a  nonexclusive  and 
nontransferable  license  to  use  NSOC's 
CMS. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereimder  because  the  rule  proposal 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  assure  the 
safeguarding  of  securities  and  funds  in 
the  custody  or  control  of  NSOC  or  for 
which  NSCC  is  responsible. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSOC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC 

m.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  noUL«  in  the  Federal 
Register  or  within  such  longer  f>eriod  (i) 
as  the  commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(a)  by  order  approve  such  proposed 
rule  chan^  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


*  A  copy  of  the  Amendment  it  attached  as  ExJiibit 
A  to  NSCC's  nilng.  A  copy  of  the  filing  U  avaihbte 
(or  copying  and  inspection  in  the  Commiaaion's 
Public  Reiaranoa  Room  or  through  NSOC 
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Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC. 

All  submissions  should  refer  to  the 
file  number  SR-NSCC-96-16  and 
should  be  submitted  by  November  27, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 
Depu  ty  Secretary. 

(PR  Doc.  96-28517  Filed  11-5-96;  8:45  am) 
SHJJNG  CODS  a010-81-M 

[HalsesB  No.  34-97903;  File  Na  8R-PSE- 
M-36] 

Self-Regulatory  Organizations;  Notice 
of  Hiing  of  Propoaad  Rule  Change  t>y 
the  Pacific  Stock  Exctiange, 
Incorporated  Relating  to  a 
Requireinant  that  All  PSE  Floor 
Brokars  RAalntaln  Error  Accounts 

October  31. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s{b)(l),  notice  is 
hereby  given  that  on  October  17, 1996, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  rules  to  provide  that  each  floor 
broker  on  the  Exchange  must  establish 


and  maintain  an  error  account  for 
carrying  positions  resulting  from  errors. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  eispects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  Vie  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  adopt 
new  Rule  4.10(c)  to  provide  that  each 
member  organization  whose  principal 
business  is  as  a  floor  broker  on  the 
Exchange  and  who  is  not  self-clearing 
must  establish  and  maintain  an  account 
with  a  clearing  member  of  the  Exchange, 
for  the  sole  ptirpose  of  carrying 
positions  resulting  from  bona  fide  errors 
made  in  the  cotirse  of  its  floor  brokerage 
business.  The  proposed  rule  further 
provides  that,  with  respect  to  options 
floor  brokers  only,  such  an  account  for 
option  transactions  must  be  maintained 
vsrith  an  entity  that  is  also  a  member  of 
the  Options  Clearing  Corporation. 

The  purpose  of  the  rule  change  is  to 
enhance  the  Exchange's  ability  to  detect 
and  deter  rule  violations  committed  by 
floor  brokers  that  may  arise  in 
connection  with  trading  errors.  The 
Exchange  believes  that  the  rule  is 
consistent  with  Rule  703(c)(vi)  of  the 
Philadelphia  Stock  Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  ^  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  soUcited 
nor  received  written  comments  with 
respect  to  the  proposed  rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  CiMnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
'Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  wdth  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PSE-96-36  and  should  be  submitted 
by  November  27,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  96-28520  Filed  11-5-96;  8:45  am) 
BIUSM  OOOC  MIO-ei-M 


•  17  CFR  200.30-3(a)(l2)  (1996). 


>  15  U.S.C  7ef[b). 
»15U.S.C7ef(bM5). 


>  17  CFR  200.3O-3(a)(12). 
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S«H-RagiiMory  Organizaliofw;  Nolloe 
of  FWnQ  end  hnmedlsle  Effecttvenese 
of  Proposed  Rule  Ctiange  by  Paciflc 
Mock  ExchMige,  Inc.  ItaMing  to  ttw 
WMver  of  TrHtnotton  CfMfnee  for 
FLEX  Equity  OpHons 

October  31. 1006. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78*(b)(l).  notice  is  hereby  given 
that  on  October  28. 1996.  the  Pacific 
Stock  Exchange.  Inc.  ("PSE"  or 
"Exchange")  filed  writh  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  D. 
and  m  below,  which  Items  have  been 
prepared  by  the  PSE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Ragulalory  Orgaaixatioa's 
SUteoMiit  of  the  Tenns  of  Subetance  of 
thePropoeed  Rule  Change 

The  PSE  proposes  to  waive  the 
imposition  of  transaction  charges  for 
FLEX  Equity  Options  for  a  thrm  month 
period  ending  January  24.  1997.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary. 
PSE  and  at  the  Commission. 

n.  Self-Regnlatary  Organisation's 
StatomeBt  of  the  Pnrpose  of,  and 
SUtntory  Basis  for,  tte  Propoeed  Rnle 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PSE  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  tuch  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  Ute  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  preparing  to 
commence  trading  in  FLEX  Equity 
Options  on  October  24.  1996.  In  an 
effort  to  promote  the  use  of  this  product, 
the  Exchange  has  determined  to  waive 
all  customer,  firm  and  market  maker 
transaction  fees  for  transactions  in  FLEX 
Equity  Options  for  a  three  month  period 
ending  January  24. 1997.  The  purpose  of 
the  waiver  is  to  encourage  customers, 
firms  and  market  makers  to  execute 
transactions  in  FUlX  Equity  Options  on 


the  Exchange  and  respond  to 
competitive  actions  in  the  industry. 

(b)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
SecticMi  6(b)  of  the  Act  in  general  and 
furthers  the  ob^ecdves  of  Secticm  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  jiist  and 
equitable  principles  of  trade,  and  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  pro{>oeed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Propoeed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  cmnments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efhrfitwnew  of  the 
Propoeed  Knle  Change  and  Timing  for 
ConunlaaiaB  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee.  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b--4 
thereimder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  siimmarily 
abrogate  such  rule  change  if  it  appean 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investora, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SoliciUtkm  of  Conunenti 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  penoa,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  v^th  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Secticm,  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  rafiar  to  the  file  number  SR-PSE- 
96—43  and  should  be  submitted  by 
November  27. 1996. 

Par  the  Commiasion  by  the  Division  of 
Market  Ragulstion.  pursuant  to  delegated 
authority.* 

Margarsi  H.  McFarlaMl. 
Deputy  Secretary. 
[FR  Doc.  96-28522  Piled  11-5-96;  8:45  am] 


SMALL  BUSINESS  AOMMSTfUTlON 

Canaan  8.BJ.C^  LP.  (Uconaa  No.  01/ 
71-Wei);  NoHoo  of  Roquaat  for 
Exantptton 

On  October  15. 1996.  Canaan  S.B.I.C. 
LP.(tbe  "Licensee"),  a  Delaware  limited 
partnership  and  SBIC  Licensee  number 
01/71-0361  filed  a  request  to  the  SEA 
pursuant  to  Section  107.730(a)  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFJL 
107.730(8)  (1996))  for  an  exemption 
allowing  the  Licensee  to  invest  in 
Visteon  Corporation  (Visteon),  of 
Orlando.  Florida.  Visteon  received  prior 
financial  assistance  &t>m  an  Associate 
(as  defined  by  Section  107.50  of  the 
SBA  Regulations)  of  the  Licensee,  and 
has  itself  become  an  Associate  of  the 
Licensee. 

Visteon  is  currenUy  in  need  of 
additional  capital,  however,  the 
Licensee  can  only  offer  this  assistance  to 
Visteon  upon  receipt  of  a  prior  written 
exemption  from  SBA.  The  exemption 
requested  is  the  basis  for  this  notice, 
and  is  required  pursuant  to  $  107.730(g) 
of  the  Regulations. 

Notice  IS  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  this 
exemption  request  to  the  Associate 
Administrator  for  Investment.  Small 
Business  Administration.  409  3rd  Street. 
SW,  Washington.  DC  20416.  A  copy  of 
this  Notice  will  be  published  in  a 
newspaper  of  general  circulatirai  in 
Orlando.  Florida. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Compenies) 

Dated:  October  29. 1996. 


Associate  Administrator  for  Investment. 
IFR  Doc  96-28460  Filed  11-5-96;  8:45  am] 
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Commarea  Capital,  LJP.  (Uoanaa  No. 
0«D4-0264);  Nodoa  of  laauanoa  of  a 
SmaH  Buainaaa  invaatmant  Coinpany 


Dated:  October  28. 1996. 
PsnA-Cfciirtiiiiim. 
Associate  Administrator  for  Investment. 
IFR  Doc  96-28462  Filed  11-5-96;  8:45  am] 


On  June  IS,  1994.  an  application  was 
filed  by  Commerce  Capital.  LJ*.,  611 
Commerce  Street,  Suite  2723,  Nashville, 
Tennessee,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CF.R.  107.102  (1996))  for 
a  license  to  operate  as  a  small  biisiness 
investment  company. 

Notice  is  hereby  given  that,  pureuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  04/04-0264  on 
September  30, 1996,  to  Commerce 
Capital  Partnere,  L.P.  to  operate  as  a 
smiall  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  October  28. 1996. 


DaaA( 

Associate  Administrator  for  Investment. 
(FR  Doc.  96-28461  Filed  11-5-96;  8:45  am] 
SHJJNQ  COOi 


IMaii  t  Raataurant  Growth  Capital. 
LP.  (Ucanaa  No.  06/06-0312);  Notica 
of  laauanca  of  a  Small  Buainoaa 
Invaatmant  Company  Uoanaa 

On  September  15. 1995.  an 
applicaticHi  was  filed  by  Retail  & 
Restaurant  Growth  Capital,  L.P.,  10.000 
N.  Central  Expressway,  Suite  1060. 
Dallas,  Texas,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CF.R.  107.102  (1996))  for 
a  license  to  operate  as  a  small  business 
investment  onnpany. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  06/06/-0312  on 
September  30, 1996,  to  Retail  & 
Restaurant  Growth  Capital.  L.P.  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Dranestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


of 


Loan  Area  i28B4 


Nortt)  Carolina;  Dadaratlon  of  DIaaatar 
Ijoan  Aiaa  (Amandmant  *4) 

In  acccMrdanoe  with  notices  frtxn  the 
Federal  Emergency  Management 
Agency,  dated  October  22  and  October 
29, 1996,  the  above-numbered 
Declaration  is  hereby  amended  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  September  5, 
1996  and  continuing  through  October 
21, 1996.  This  declaration  is  further 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
as  a  result  of  this  disaster  to  December 
4,1996. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  loans  for  economic 
injury  is  June  6, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  50002  and  59008) 

Dated:  October  31. 1996. 
HeriMrt  L>  Mitchell, 

Acting  Associate  Administmtor  for  Disaster 
Assistance. 

[FR  Doc  96-28564  Filed  11-5-96;  8:45  am] 
MLUNG  OOOE  SOCfr-ei-P 


[DedanMon  of  DIaaaler  Loon  Area  #289^ 

Virginia;  Dadaratlon  of  DIaaatar  Loan 
Area  (Amandmant  #4) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  October  29, 1996,  the 
above-niunbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
as  a  result  of  this  disaster  to  December 
23, 1996.  This  deadline  extension 
applies  only  to  the  following 
jurisdictions  in  the  ([lommonwealth  of 
Virginia:  the  Counties  of  Accomack. 
Charles  City,  Chesterfield,  Essex, 
Gloucester.  Henrico,  Isle  of  Wight. 
James  City,  King  &  Queen,  King  George, 
King  William,  Lancaster,  Mathews, 
Middlesex,  New  Kent,  Northampton. 
Northumberland,  Prince  George,  Prince 
William,  Richmond,  Stury  and  York; 
and  the  Independent  Qties  of 
Fredericksburg,  Hopewell,  Newport 
News,  Poquoson.  Suffolk  and 
Williamsburg. 


All-other  information  remains  the 
same,  Le.,  the  deadline  far  filing 
applications  fat  loans  for  artmtimir 
injury  is  June  9. 1997. 

(Catalog  of  Federal  Oomeetic  Aasistance 
Program  Nos.  59002  and  59006) 

Dated:  October  31, 1996. 
Herbert  L.  MUrweil, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc  96-28563  Filed  11-5-96;  8:45  am] 


DEPARTMENT  OF  STATE 
[PuMIc  Nonce  No.  246^ 

Shipping  Coordinating  Commttiaa, 
International  Marttima  Organization 
(MO)  Legal  Commttlea;  Notice  of 


The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  1:30  p.m.,  on  Monday, 
November  18. 1996.  in  Room  2415  at 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  S.W.,  Washington,  D.C. 
The  purpose  of  this  meeting  is  to  report 
on  the  74th  session  of  the  International 
Maritime  Organization  (IMO)  Legal 
Committee,  which  was  held  October  14- 
18, 1996,  in  London,  regarding 
compensation  for  pollution  from  ships' 
bunlcers.  a  draft  convention  on  wreck 
removal,  compulsory  liability  and 
compensation  insurance  for  seagoing 
vessels,  the  transport  of  irradiated 
nuclear  fuels,  and  other  matters. 
Additionally,  the  purpose  of  the 
meeting  is  to  prepare  for  the  ninth 
session  of  the  UN  Conference  on  Trade 
and  Development  (UNCTAD)  Joint 
Intergovernmental  Group  of  Experts 
(JICX),  which  will  meet  in  Geneva  frx>m 
December  2-8, 1996. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  for  copies  of  conference 
documents,  or  to  submit  views 
concerning  the  subjects  of  discussion, 
contact  eitiier  Captain  Malcolm  J. 
Williams,  Jr.,  or  Lieutenant  Commander 
Bruce  P.  Dalcher,  U.S.  Coast  Guard  (G- 
LMI),  2100  Second  Street,  S.W., 
Washington.  D.C.  20593.  telephone 
(202)  267-1527.  tele&x  (202)  267-4496. 

Dated:  October  31, 1996. 
Runell  A.  LaMantia, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  96-28417  Piled  11-5-96:  8:45  am] 
I  OOOC  47t»-«7-M 
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OFFICE  OF  THE  UNTTEO  STATES 
TRADE  REPRESENTATIVE 

Notioe  of  MeeUng  of  «>•  Industry 
Fundionai  Advtoory  CommMeo  Ibr 
Customs  MatMrs  PFAC 1) 

AQCNCY:  Office  of  the  United  StatM 
Trade  Representative. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry  Functional 
Advisory  Committee  for  Customs 
Matters  (IF AC  1)  will  hold  a  meeting  on 
November  18.  1906  from  9:30  a.m.  to 
12:30  p.m.  The  meeting  will  be  open  to 
the  public  from  10:15  a.m.  to  12:30  p.m. 
and  closed  to  the  public  from  9:30  a.m. 
to  10:15  a.m. 

OATESi  The  meeting  is  scheduled  for 
November  18. 1996.  unless  otherwise 
notified. 

ADDRESS:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Commerce  in 
Room  1414,  located  at  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington.  D.C..  unless  otherwise 
notified. 

FOR  FURTHER  MroRMATION  COfrTACT:  Dan 
Gardner,  Department  of  Commerce.  14th 
St.  and  Constitution  Ave..  N.W.. 
Washington.  D.C.  20230.  (202)  482-3683 
or  Suzanne  Kang.  Office  of  the  United 
States  Trade  Representative,  600  17th 
St.  N.W..  Washington.  DC.  20508,  (202) 
395-6120. 

SUPPLEMENTARY  INFORMATION:  The  IF  AC 
1  will  hold  a  meeting  on  November  18, 
1996  from  9:30  a.m.  to  12:30  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Title  19  of  the 
Unites  States  Code  and  Executive  Order 
11846  of  March  27,  1975,  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  piart  of  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  9:30  a.m.  to 
10:15  a.m.  The  meeting  will  be  open  to 
the  public  and  press  from  10:15  a.m.  to 
12:30  p.m.  when  other  trade  policy 
issues  will  be  discussed.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 


not  members  of  the  committee  will  not 
be  invited  to  comment. 

Assistant  United  States  Thide  Repmentative. 
InterfcnmmmentaJ  Affain  and  Public  Liaison. 
(FR  Doc.  96-28510  Piled  11-5-96;  8:45  ami 


Notloa  of  Masting  of  iha  Industiy 
Ssctor  Advisory  Commlttss  on 
Nonfsrrous  Oraa  snd  MaMa  (ISAC 11) 

AQINCY:  Office  of  the  United  States 
Trade  Representative. 
ACTX3N:  Notice  of  meeting. 

SUMMARY:  The  Industry  Sector  Advisory 
Committee  on  Nonferrous  Ores  and 
Metals  (ISAC  11)  will  hold  a  meeting  on 
November  20,  1996  from  9:00  a.m.  to 
2:00  p.m.  The  meeting  will  be  open  to 
the  pubUc  from  1:00  p.m.  to  2:00  p.m. 
and  closed  to  the  public  from  9:00  a.m. 
to  1:00  p.m. 

DATES:  The  meeting  is  scheduled  for 
November  20,  1996,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  White  House  Conference  Center  in 
the  Eisenhower  Room,  located  at  726 
Jackson  Place,  N.W.,  Washington.  D.C. 
unless  otherwise  notified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Graylin  Presbury.  Department  of 
Commerce.  14th  St.  and  Constitution 
Ave..  N.W.,  Washington.  D.C.  20230. 
(202)  482-5158  or  Suzanne  Kang.  Office 
of  the  United  States  Trade 
Representative,  600  17th  5t.  N.W.. 
Washington.  D.C.  20508,  (202)  395- 
6120. 

SUPPLEMENTARY  MFORMATKM:  The  ISAC 
11  will  hold  a  meeting  on  November  20, 
1996  from  9:00  a.m.  to  2:00  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(0(2)  of  Title  19  of  the 
United  States  Code  and  Executive  Order 
11846  of  March  27,  1975.  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  p«rt  of  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  cormection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  9:00  a.m.  to 
1:00  p.m.  The  meeting  will  be  open  to    - 
the  public  and  press  from  1:00  p.m.  to 


2:00  p.m.  when  other  trade  policy  issues 
will  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 
FfaylUaSiMuwIoaaB. 

Assistant  United  States  Trade  Representative, 
Intergovernmental  Affairs  and  Public  Liaison. 
(FR  Doc  96-28507  Filed  11-5-46:  8:45  am] 
I  COM  9iW-tt-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatratlon 

Nolaa  Expoaurs  Map  Notloa;  Racaipt  of 
Noiaa  Compatibility  Program  snd 
Raquaat  for  Ravlaw 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  DeKalb  County  for 
DeKalb-Peachtree  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150  are  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  DeKalb-Peachtree  Airport 
under  Part  150  in  conjunction  with  the 
noise  exp>osure  map,  and  that  this 
program  will  be  approved  or 
disapproved  on  or  before  April  27,  1997. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  October  29, 
1996.  The  public  comment  period  ends 
December  28, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Atlanta  Airport  District  Office,  Campus 
Building,  Attn:  Ms.  Lee  Kyker,  1701 
Columbia  Ave.,  Suite  2-260,  College 
Park.  GA  30337-2747,  Phone:  (404) 
305-7149. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 

SUPPLEMENTARY  INFORMATION:  This 
noUce  aimounces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Peachtree-DeKalb  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150.  effective 
October  29. 1996.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airp<vt 
which  will  be  approved  or  disapproved 
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on  or  before  April  27. 1997.  This  notice 
also  announces  the  availability  of  this 
program  for  pubUc  review  and 
comment.  Under  section  103  of  Title  I 
of  the  Aviation  Safiety  and  Noise 
Abatement  Act  of  1979  (hereinafter 
referred  to  as  "the  Act"),  an  airport 
operator  may  submit  to  the  FAA  noise 
exposure  maps  which  meet  applicable 
regulations  and  which  depict 
noncompatible  land  uaes  as  of  the  date 
of  submission  of  sudi  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measure  the  operator  has  taken 
or  proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

DeKalb  County  submitted  to  the  FAA 
on  July  22, 1996  noise  exposure  maps, 
descriptions  and  other  documentation 
which  w«e  produced  during  Noise 
Compatibility  Program,  Mardi  1993  and 
update  of  the  Noise  Cmnpatibility 
Study,  Septembw  1996.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  DeKalb 
County.  The  specific  maps  under 
consideration  are  1996  Noise  Contours 
and  Forecast  2001  Noise  Contours  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Peachtree-DeKalb 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  eCEactive  on  October 
29. 1996.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limiteo  to  a  finding  that  the  maps 
were  developed  in  aoccndanoe  with  the 
procedures  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  ccmstitute  approval  of  the 
applicant's  data,  information  m  plans, 
or  a  commitment  to  approve  a  noise 


compatibility  program  or  to  fimd  the 
implementation  of  that  program. 

U  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  imder  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Theaefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surCace  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  imder  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Part  ISO, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Peachtree-DeKalb  Airport,  also  effiactive 
on  October  29, 1996.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  reqiurements  for  the 
submittal  of  noise  aunpatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  April  27, 1997. 

The  FAA's  detailed  evaltiation  vdll  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  imdue 
burden  on  interstate  or  foreign 
cominert»,  at  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additicHial  noncompatible  land  uses. 

InterMted  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 


exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examinaticm  at  the  following  locatious: 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.,  Room 
617,  Washingt(Hi,  D.C  20591 
Federal  Aviation  Administration, 
Atlanta  Airports  District  Office, 
Campus  Building,  1701  Columbia 
Ave.,  Suite  2-260.  College  Park,  GA 
30337-2747 
Mr.  Jim  Duguay,  DeKalb-Peachtree 
Airport,  Administration  Building, 
Room  212,  2000  Airport  Road. 
Atlanta.  GA  30341 
QuesticMis  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  SIFORMATKM 
CONTACT. 

Issued  in  College  Park,  Geoigia,  October 
29, 1996. 
DeUJemigan, 

Manager,  Atlanta  Airports  District  Office. 
IFR  Doc  96-28561  Piled  11-&-96:  8:45  am) 

aajjNO  ooof  4ai»-i»4i 

[Docket  No.  28671;  Notioe  No.  96-1$] 
Rm2120-AFS6 

Exploaivaa  Dalactlon  Syslsma 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  amendment 
to  criteria  for  certification  of  explosives 
detection  systems;  reopen  comment 
period. 

SUMMARY:  This  document  announces 
that  the  comment  period  for  the  Notioe 
No.  96-13,  Explosive  Detection  Systems 
(61  FR  46011,  August  30, 1996)  has  been 
reopened.  The  FAA  has  determined  that 
in  order  to  allow  all  affected  parties 
adequate  time  for  comment 
development,  the  comment  period 
should  be  extended.  The  initial 
comment  period  closed  on  October  29, 
1996. 

DATES:  The  comment  period  is  being 
reopened  from  November  6, 1996 
through  January  6, 1997.  Comments 
must  be  received  on  or  before  January  6, 
1997. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  28671. 
800  Independence  Avenue,  SW., 
Washington,  D.C.,  20591.  Comments 
that  include  or  reference  national 
security  information  or  sensitive 
security  information  should  not  be 
submitted  to  the  public  docket.  These 
comments  should  be  sail  to  the 
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following  address  in  a  manner 
consistent  with  applicable  requirements 
and  procedures  for  safeguarding 
sensitive  security  information:  Federal 
Aviation  Administration.  Office  of  Qvil 
Aviation  Security  Operations,  Attention: 
FAA  Security  Control  Point.  Docket  No. 
28671,  800  Independence  Avenue,  SW.. 
Washington.  D.C.  20591. 
FOR  FUfmCR  ■rOWtUTIOH  OONTACT: 

Mr.  Lon  Siro,  Aviation  Security 
Specialist  (ACP-lOO).  Office  of  Civil 
Aviation  Security  Policy  and  Planning, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  D.C,  20501.  telephone 
(202) 267-0061. 

tUPW-IiirTAWY  MFOMUTION: 
Backgrooad 

The  proposed  amended  Criteria  are 
responsive  to  the  statutory  mandate  for 
testing  and  certifying  EDS.  The  FAA  has 
had  a  l(uig-standing  reeearch  and 
development  (R&D)  effort  to  counter  the 
threat  of  explosive  materials  to  civil 
aviation.  Along  with  other  technologies, 
the  FAA  invested  in  detonator  detection 
RltD  beginning  in  1985.  However,  baaed 
upon  early  research,  the  FAA  focused 
its  R&D  resources  primarily  on  the 
detection  of  main/oulk  explosive 
charges,  because  it  appeared  to  be  the 
most  technologically  nasible  approach. 
The  eflort  resulted  rn  the  September  10. 
1993.  Criteria  (58  FR  47804|.  which 
established  minimum  performance 
standards  for  main/buUi  explosive 
charges  detection  equipment.  Recent 
technological  advances  suggest  that 
equipment  capable  of  detecting  the 
difCsrent  types  of  detonators  used  to 
initiate  or  ckitonate  an  explosive  may 
also  be  an  effective  means  of  screening 
checked  baggage.  FAA  now  considers  it 
appropriate  to  propose  minimum 
performance  standards  for  the  detection 
of  detonators. 

In  October  1995.  the  FAA  completed 
its  compilation  and  analyses  of 
technical  design  information  obtained 
during  visits  to  38  detonator 
manufisctiuers  located  in  the  United 
States  and  20  other  countries.  These 
analyses  were  the  most  extensive 
examinations  yet  on  the  types, 
materials,  and  conRgurations  of 
detonators.  As  a  result,  the  FAA 
developed  a  comprehensive  database  on 
detonators  manufactured  worldwide,  as 
well  as  global  detonator  production  and 
consumption  profiles.  The  types  of 
detonators  specified  in  this  proposed 
amended  Criteria  were  based,  in  part, 
upon  reports  which  identified  the  types 
of  detonators  used  in  terrorist  acts,  as 
well  as  those  likely  to  be  used  in  future 
attempts  to  destroy  or  sabotage  civil 


aviation,  other  modes  of  traiisportation, 
and  ph3rsical  structures.  This  analysis 
was  conducted  by  the  FAA  with  advice 
and  consultation  from  U.S.  and 
international  explosive  materials 
experts,  and  Agencies  of  ths  United 
States  and  other  governments. 


The  omnwnt  period  for  Notice  No. 
96-13  dosed  on  October  29. 1996. 
Subsequently,  the  FAA  finds  that  it  is  in 
the  public  interest  to  reopen  the 
comment  period  in  order  to  allow 
industry  additional  time  for  a  more 
thorough  review  of  applicable  issues 
and  drafting  of  comments.  Accordingly, 
the  comment  period  is  being  reopened 
frx>m  November  6. 1996  through  January 
6. 1997. 

Issued  in  Washington,  DC  on  October  28, 
IMS. 

CattMlLFlTM, 

AaBodatB  AdMRinittrator  for  Chril  Aviation 
Security. 

(FR  Doc  96-2SS52  Filed  11-1-96:  2:07  pm) 
l4Sie>is-« 


Nottoe  Of  hrtentlo  Rule  on  Application 
(•«6-02-C-00-OTH)  To  hnpoM  and 
Uee  ttw  Revenue  From  a  Paeasngsr 
FacMly  Ctiargo  (PFC)  at  North  Band 
Municipal  Alfport.  Submttled  by  the 
City  of  North  Bend,  North  Bend,  OR 

AQfNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnON:  Notice  of  intent  to  rule  on 
application. 

SUiMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  North  Bend  Municipal 
Airport  under  the  provisions  of  49 
use.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  December  6, 1996. 
AOOnusU:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW..  Suite  250. 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ron 
Stillmaker,  Public  Works  Director/ 
Airport  Manager,  at  the  following 
address:  North  Bend  Municipal  Airport, 
P.O.  Box  B,  North  Bend,  OR  87459. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  North  Bend 


Municipal  Airport,  under  section  158.23 
of  Part  158. 

FOR  RmTNER  MFOfMATlON  OOWT  ACT. 
Ms.  Mary  Vargas.  (206)  227-2660: 
Seattle  AirporU  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration: 
1601  Lind  Avenue  SW.,  Suite  250; 
Rsnton,  WA  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  locaticm. 


I:  The  FAA 
proposes  to  rule  and  invites  public 
commoit  on  the  application  (#96-02-0- 
00-OTH)  to  hnpose  and  use  PPC 
revenue  at  Nor^  Bend  Municipal 
Airpmt.  under  the  provisions  of  49 
U.S.C  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  30,  1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Qty  of  North  Bend, 
North  Bend,  Oregon,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  28, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effiactive  date:  April  1, 

1997 
Proposed  charge  expiration  date:  April 
30.2000 

Total  requested  for  use  approval: 
$168,731.00 

Brief  description  of  proposed  project: 
Replabe  existing  lighted  wind  cone 
and  segmented  circle  and  install 
supplemental  wind  cones;  Terminal 
parking  lot  improvements;  ALP 
update  and  pavement  maintenance 
management  program;  Environmental 
assessment;  and  East  side  Terminal 
area  site  preparation. 
Gass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
reqiiired  to  collect  PFC's:  Non- 
scheduled  air  taxiycommerdal  operators 
utilizing  aircraft  having  a  seating 
capMdty  of  less  than  twenty  passengere. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATKM  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division.  ANM-600, 1601  Lind  Avenue 
SW.,  Suite  540,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  North  Bend 
Mimidpal  Airport 
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Issued  in  Renton,  Washington  on  October 
30, 1996. 
David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

|FR  Doc.  96-28560  Filed  11-5-96;  8:45  ami 

aa.LMQ  CODE  4910-1 3-M 


Federal  Highvvay  Administration 
Federal  Railroad  Administration 
Federal  Transit  Administration 

Participation  In  the  State  Infrastructure 
Bank  Pilot  Program 

AGENCY:  Federal  Highway 

Administration  (FHWA),  Federal 

Railroad  Administration  (FRA),  and 

Federal  Transit  Administration  (FTA), 

DOT. 

ACTION:  Notice  of  request  for 

participation. 

SUMMARY:  This  notice  invites  States  to 
submit  applications  for  participation  in 
the  State  Infrastructure  Bank  (SIB)  Pilot 
Program  originally  established  by  the 
National  Highway  System  Designation 
Act  of  1995  (the  NHS  Act).  Pursuant  to 
Section  350  of  the  NHS  Act,  USDOT  is 
authorized  to  enter  into  agreements  with 
States  to  establish  State  Infrastructure 
Banks  or  multistate  infrastructure  banks. 
Under  the  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act  of  1997  (Appropriations  Act), 
USDOT  is  currently  authorized  to  enter- 
into  Cooperative  Agreements  with  more 
than  ten  States  qualified  to  establish 
State  Infrastructure  Banks  or  multistate 
infrastructure  banks.  Another  purpose 
of  this  notice  is  to  outline  the 
procedures  that  will  be  established  for 
designation  of  additional  States  to  be 
included  in  the  Pilot  Program.  Further, 
$150  million  will  be  available  for 
distribution  among  the  ten  States 
previously  designated  by  the  Secretary 
and  any  additional  States  designated  as 
a  result  of  this  notice.  Distribution  of 
these  funds  v^ll  not  take  place  prior  to 
ISO  days  after  the  enactment  of  the 
Appropriations  Act  on  September  30, 
1996. 

DATES:  Applications  for  participation 
will  be  considered  as  soon  as  they  are 
received  and  must  be  received  by  the 
close  of  business  on  December  20, 1996. 
FOR  FURTHER  INFORMAHON  CONTACT:  Mr. 
Max  himan,  FHWA  Office  of  Fiscal 
Services,  (202)  366-6813;  Mr.  John 
Paolella,  FRA  Office  of  Policy  and 
Program  Development.  (202)  632-3154; 
or  Mr.  Richard  Steinmann,  FTA  Office 
of  Budget  and  Policy,  (202)  366-4060. 
Application  requests  and  specific 


questions  regarding  the  SIB  Pilot 
Program  may  also  be  directed  to  the 
Division  or  Regional  Offices  of  FHWA 
or  FTA  in  your  State. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Congress  established  a  Pilot  Program 
for  State  Infrastructure  Banks  (SIBs) 
through  Section  350  of  the  NHS  Act 
(Pub.  L.  104-59).  That  section  originally 
authorized  USDOT  to  enter  into 
cooperative  agreements  with  up  to  ten 
States  for  the  establishment  of  SIBs  or 
multistate  infrastructure  banks  for 
making  loans  and  providing  other 
assistance  to  public  and  private  entities 
carrying  out  or  proposing  to  carry  out 
projects  eligible  for  assistance  under  the 
section.  Subisequently,  Congress  enacted 
the  Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  of 
1997  (Pub.  L.  104-205),  which 
authorizes  the  Secretary  of 
Transportation  to  enter  into  agreements 
with  more  than  ten  States  qualified  to 
establish  SIBs.  Under  the  terms  and 
conditions  of  the  NHS  Act,  States  may 
use  up  to  10  percent  of  specified  FY 
1996  and  FY  1997  apportionments  and 
allocations  in  addition  to  non-Federal 
matching  funds  to  capitalize  the  SIBs. 

In  addition,  as  a  result  of  the 
Appropriations  Act,  $150  million  vill 
be  available  for  distribution  among  ti.e 
ten  States  previously  designated  by  the 
Secretary  and  any  additional  States 
designated  as  a  result  of  this  notice. 
Distribution  of  these  funds  will  not  take 
place  prior  to  180  days  after  the 
enactment  of  the  Appropriations  Act. 
These  funds  shall  be  used  to  advance 
projects  or  programs  under  the  terms 
and  conditions  of  section  350.  Any 
portion  of  these  funds  may  be  deposited 
into  a  highway  or  transit  SIB  account. 
Section  350  also  requires  that 
disbursement  of  these  funds  be  at  a  rate 
consistent  with  historic  rates  for  the 
Federal-aid  highway  program. 
Therefore,  disbursements  will  be 
limited  to  15  percent  of  $150  million  for 
FY  1997  ($22.5  million),  and  remaining 
amounts  will  be  disbursed  in 
subsequent  years. 

The  Pilot  Program  and  subsequent 
implementation  by  designated  SIBs  will 
help  USDOT  determine  how  to  proceed 
with  the  SIB  concept  while 
simultaneously  advancing  additional 
projects.  It  will  help  USDOT  understand 
how  SIBs  can  leverage  Federal  dollars  to 
increase  transportation  infrastructure 
investment  as  ISTEA  reauthorization 
legislation  moves  forward. 


n.  Definitkuis 

State  Infrestructure  Bank  (SIB):  An 
infrastructure  investment  fund 
established  to  fodlitate  and  encourage 
investment  in  eligible  transportation 
infrastructure  projects  sponsored  by 
public  and/or  private  entities.  Through 
a  SIB,  a  State  can  use  its  initial  capital, 
provided  by  its  Federal-aid  highway 
apportionments,  any  allocation  received 
under  the  fiscal  year  1997  DOT 
Appropriations  Act,  Federal  transit 
allocations,  and  non-Federal  monies,  to 
make  loans,  provide  credit 
enhancement,  serve  as  a  capital  reserve 
for  bond  or  debt  financihg,  subsidize 
interest  rates,  issue  letters  of  credit, 
finance  purchase  and  lease  agreements, 
provide  debt  financing  security,  or 
provide  other  forms  of  financial 
assistance  for  construction  of  projects 
qualified  under  the  Federal-aid  highway 
program  and  transit  capital  projects.  As 
the  funds  are  repaid  or  compensation  is 
provided,  the  SIB  can  make  new 
financial  assistance  available  to  other 
projects,  continually  recycling  the 
initial  monies,  thus  leveraging  the 
initial  funds  available. 

Multistate  Infrastructure  Bank: 
Interstate  compact  among  two  or  more 
States  to  enter  into  a  cooperative 
agreement  with  USDOT  to  establish  a 
SIB. 

III.  Notice  of  Request  for  Participation 

States  must  successfully  address  in 
detail  all  the  application  criteria  listed 
in  the  following  section  entitled 
"Criteria  for  Applications  to  Participate 
in  the  SIB  Pilot  Program."  These 
responses,  submitted  as  an  application 
by  the  State,  will  provide  the  basis  for 
determining  a  State's  ability  and 
qualifications  to  implement  a  SIB  and 
the  initial  projects  it  expects  to  facilitate 
through  financial  support  for  the  SIB. 
Based  on  the  responses  to  the 
application  criteria,  the  Secretary  will 
designate  qualified  States  to  participate 
in  the  Pilot  Program.  After  designation, 
the  Secretary  will  enter  into  cooperative 
agreements  with  States  to  participate  in 
the  Pilot  Program.  Applications  for 
participation  must  be  received  by  the 
close  of  business  on  December  20, 1996. 

USDOT  recognizes  that  this  is  a  Pilot 
Program  and  is  receptive  to  innovative 
and  non-traditional  approaches  to 
establishing  a  SIB  and  defining  the 
types  of  assistance  that  may  be  offered. 
Subject  to  section  350  of  the  NHS  Act, 
USDOT  seeks  to  work  in  cooperation 
with  the  States  to  define  the 
implementation  of  the  program.  USDOT 
will  not  require  that  all  Pilot  SIBs  be 
configured  in  the  same  way  or  that  they 
provide  the  same  forms  of  assistance. 
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Thia  Pilot  Program,  therafore,  gives 
States  an  opportxinity  to  determine  how 
they  might  best  structure  SIBs.  USDOT 
is  interested  in  informstion  detailing 
how  States  propose  to  establiah  and 
implement  SIBs  and  is  looking  for 
serious  evidence  of  thoughtful 
proposals. 

rv.  Criteria  fbr  Applications  To 
Participate  in  the  SIB  Pilot  Program 

Applications  must  provide  detailed 
information  on  the  following  areas: 

1 .  The  types  of  assistance  to  be 
provided  by  the  SIB  (e.g..  loans,  credit 
enhancements,  capital  reserves  for  debt 
financing,  interest  rate  subsidies,  letters 
of  credit): 

2.  Identification  and  description  of 
projects  to  be  advanced  as  a  result  of 
Pilot  designation  (According  to  the  NHS 
Act,  Rrst  use  of  SIB  capitalization  funds 
must  be  for  a  Title  23  highway 
construction  or  Title  49  capital  transit 
project  that  follows  Federal  procedures. 
However,  with  repayment  revenues,  a 
SIB  can  assist  Title  23  or  Title  49 
projorts  that  follow  State  procedures.); 

3.  'lie  status  of  any  enaoling 
legislation,  if  required  by  a  State  prior 
to  establishing  a  SIB.  or  existing 
administrative  authority  to  implement  a 
SIB: 

4.  The  relationship  between  the  SIB 
and  other  innovative  financing  efforts 
underway  or  planned  by  the  State  and 
how  its  experience  under  the  innovative 
financing  programs  to  date  can  reflect 
this: 

5.  The  relationship  of  the  projects 
proposed  for  the  SIB  to  the 
Transportation  Improvement  Program 
(TIP),  the  approved  Statewide 
Transportation  Improvement  Program 
(STTP)  and  any  other  federally  required 
plans: 

6.  The  ways  the  SIB  will  more 
effectively  use  and  leverage  Federal 
monies; 

7.  The  sources  and  amounts  of 
Federal  funds  that  will  be  used  to 
capitalize  the  SIB  (CMAQ  and  ISTEA 
demonstration  funds  cannot  be  used)  in 
addition  to  any  funds  that  may  be 
distributed  b>  the  Secjefary  as  a  result 
of  the  Appropriations  Act;  and  the 
sources  and  amounts  of  non-Federal 
matching  funds  required  by  Setiion 
350(e)(1); 

8.  The  proposed  institutional 
framework  for  the  SIB.  including  State 
agencies  that  may  be  involved  on  a 
formal  basis  or  an  informal  advisory 
basis; 

9.  The  proposed  mechanisms  and 
internal  pnx;edures  to  monitor  and/or 
track  the  flow  of  Federal  funds  to 
accounts  in  the  SIB  and  the  State's 
preferred  reporting  procedures  to 


USDOT.  given  that  Section  350  reauires 
msintenanoe  of  separate  accounts  lor 
highwrav  and  transit;  and 

10.  The  use  of  a  SIB  to  fsdliute 
development  of  intennodal  or  multistate 
projects. 

States  should  indicate  in  their 
applicati(ms  the  type  and  extent  of  any 
tecnnical  assistance  they  might  need  to 
expedite  implementation  if  designated 
as  a  pilot. 

Copies  of  the  original  enabling 
legislation  (Section  350  of  the  NHS  Act), 
the  Appropriations  Act.  and  sample 
project  simimaries  are  available  upon 
request  from  the  USDOT  contact 
persons  referenced  in  this  notice,  or  any 
Division  or  Regional  Office  of  FHWA  or 
FTA.  Completed  applications  should  be 
submitted  to  the  FHWA  EMvision  Office 
or  FTA  Regional  Office.  USDOT  may 
seek  further  clarification  of  SIB 
applications  in  writing  or  through  an 
informal  interview  process  with  States. 

AudMrity:  Pub.  L  104-59.  $350,  109  Stat. 
56S.  61fr-622  (1995);  Pub.  L  104-205.  title  I 

(1996). 

Issued  on:  November  1.  1996. 
lolma  M.  MoUtoris, 
FedemI  Railroad  Administrator. 
Gordon  ].  Linton. 
Federal  Transit  Administrator 
Rodney  E.  Slater. 
Federal  Highway  Administrator. 
IFR  Doc  96-28578  Filed  11-05-96;  8:H  am) 
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Nationai  Highway  Traffic  Safety 
Administration 

Denial  of  Petition  for  a  Defect  or 
Noncompliance  Investigation 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  49 
use.  §  30162(a)(2)  (formerly  section 
124  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966,  as 
amended). 

By  letter  dated  May  9,  1996,  Frank  J. 
Ciano,  Esq..  petitioned  NHTSA's 
Administrator  to  investigate  the  alleged 
tendency  of  model  year  (MY)  1984-1996 
Chevrolet  Corvettes  suddenly  to  pull  to 
the  left  or  right,  on  an  intermittent  basis, 
when  the  brakes  are  applied  and  to 
issue  an  Order  concerning  the 
notification  and  remedy  of  an  alleged 
safety-related  defect  or  noncompliance 
in  those  vehicles.  Mr.  Ciano  stated  that 
his  firm  represents  the  owner  of  a  MY 
1990  Chevrolet  Corvette  that  exhibited 
an  alleged  intermittent  brake  pull 
problem.  The  petition  was  based  in  part 
upon  a  synopsis  of  166  "similar" 


complaints  that  the  petitioner  obtained 
from  NHTSA's  Technical  Raference 
Division  in  response  to  s  Freedom  of 
Information  Act  request. 

Mr.  Qano  originally  reported  the 
some  brake  pull  complaint,  alleging  an 
initial  failure  date  of  August  1990,  to 
NHTSA's  Auto  Safety  Hotline  on  March 
21. 1995.  Neither  the  original  complaint 
nor  the  petition  alleged  that  on  accident 
had  occurred,  and  neither  identified  a 
specific  vehicle  subsystem  or 
component  that  might  have  been 
involved  in  or  caused  the  reported 
problem. 

NrlTSA's  Office  of  Defects 
Investigation  (ODI)  reviewed  the 
synopses  of  166  "similar"  complaints 
that  the  petitioner  submitted,  and 
concluded  that  only  six  of  those 
complaints  may  be  related  to  the  alleged 
defect  that  the  petitioner  described.  ODI 
also  searched  its  computerized  data 
system  on  MY  1984-1996  Chevrolet 
Corvettes  for  braking  system  complaints 
that  might  pertain  to  the  alleged  defect, 
and  also  for  relevant  steering  and 
suspension  system  complaints.  The 
search  revealed  the  identical  six  other 
complaints  that  may  be  related  to  the 
alleged  problem,  all  of  which  were 
received  before  )uly  1987.  None  of  these 
six  complaints  involved  a  MY  1990 
Corvette.  Four  involved  1984  models 
(including  one  which  allegedly  was 
involved  in  an  accident);  the  other  two 
were  1986  models.  None  of  these  six 
complaints  identified  a  specific  defect 
which  could  have  caused  the  brake 
problem. 

This  number  of  complaints  is 
extremely  small,  considering  the  fact 
that  over  280,000  Corvettes  were 
registered  over  the  13  model  years 
covered  by  the  petition.  Accounting  for 
exposure  time,  these  vehicles  have  a 
complaint  rate  of  about  four  complaints 
per  million  registered  vehicle  years, 
which  is  very  low. 

OOI's  review  also  revealed  that  in 
June  1983,  General  Motors  Corporation 
(CM)  recalled  9,197  MY  1984  Corvettes 
for  partially  detached  front  brake 
calipers  which  could  cause  brake  pull. 
Although  this  could  not  be  confirmed 
because  of  the  age  of  the  complaints, 
this  defect  could  have  been  the  cause  of 
the  four  complaints  in  ODI's  database 
that  involved  MY  1984  Corvettes.  There 
were  no  other  relevant  CM  service 
bulletins  in  ODI's  files. 

The  petition  also  requested  that 
NHTSA  issue  an  order  requiring  a  recall 
for  noncompliance  with  the  applicable 
Federal  motor  vehicle  safety  standard 
(FMVSS).  That  standard  is  FMVSS  No. 
105,  "Hydraulic  brake  systems,"  which 
includes  stopping  distance  performance 
requirements.  NHTSA's  Office  of 
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Vehicle  Safety  Compliance  tested  a  MY 
1984  Corvette  some  years  ago,  and  it 
met  all  of  the  requirements  of  FMVSS 
No.  105.  From  the  facts  presented,  there 
is  no  reason  to  conclude  that  later 
Corvette  models  did  not  meet  the 
standard. 

Given  the  number  of  vehicles,  the 
large  number  of  exposure  years,  the 
absence  of  any  complaints  (other  than 
the  petitioner's)  pertaining  to  the 
alleged  problem  in  the  last  9  years,  and 
the  absence  of  an  identifiable  defective 


component  which  could  cause  the 
alleged  problem  (other  than  the  partially 
detached  front  brake  caliper  for  which 
CM  conducted  its  recall  of  MY  1984 
Corvettes),  the  failure  reported  in  the 
petition  appears  to  be  an  isolated 
problem. 

Therefore,  in  view  of  the  need  to 
allocate  and  prioritize  NHTSA's  limited 
resources  to  best  accomplish  the 
agency's  safety  mission,  and  because 
there  is  no  reasonable  possibility  that 
the  requested  order  to  notify  and 


remedy  an  alleged  defect  or 
noncompliance  in  the  braking  systems 
of  all  MY  1984-1996  Corvettes  would  be 
issued  at  the  conclusion  of  an 
investigation,  the  petition  was  denied. 

Authority:  49  U.S.C.  30162(a);  delegations 
of  authority  at  49  CFR  1 .50  and  501 .8. 

Issued  on;  October  31,  1996. 
Michael  B.  Bro%mlee, 
Associate  Administrator  For  Safety 
Assumnce. 

IFR  Doc.  96-28575  Filed  11-5-96;  8:45  am) 
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Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  455 
Pesticide  Chemicals  Category, 
Formulating,  Packaging  and  Repackaging 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New  Source 
Performance  Standards;  Final  Rule 
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ENVinONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Pan  456 

(fRL-a630-«] 
RINM40-^C21 

Paattcida  Chamicala  Caiagofy, 
Formutating.  Packaging  and 
Repackaging  Effluant  Umttatkms 
QukMtnaa,  Piatreatmant  Standards, 
and  N«w  Source  Perfonnance 
Standards 

AOENCY:  Knvironmental  Protection 

Agency. 

action:  Final  rule. 


SUMMARY:  This  final  regulation  limits 
the  dischurxe  of  pollutants  into 
navigable  waters  of  the  United  States 
and  into  publicly  owned  treatment 
works  (POTWs)  by  existing  and  new 
facilities  that  formulate,  package  and 
repackage  pesticide  products.  This 
regulation  covers  two  subcategories  of 
the  Pesticide  Chemicals  Point  Source 
Category — Sub«-ategory  C:  Pesticide 
Formulating.  Packaging  and 
Repackaging  (PFPR)  whi<:h  includes 
PFPR  fa<:ilities  that  also  manufacture 
pesticide  active  ingredients  (PFPR/ 
Manufacturers)  and  Subcategory  E: 
Agricultural  ReHlling  fcistabliahments. 
EPA  estimates  that  there  are 
approximately  2.600  facilities  in  the 
industry.  This  regulation  establishes 
effluent  limitations  guidelines  and 
standards  under  the  Clean  Water  Act 
including  "best  conventional  pollutant 
control  technology  (BCT),  and  "best 
available  technology  economically 
achievable  (BAT)"  for  existing  direct 
dischargers,  "new  source  performance 
standards  (NSPS)"  for  new  direct 
dischargers  and  "pretreatment  standards 
for  existing  and  new  indire«:t 
dischargers  (PSES  and  PSNS)".  This 
regulation  also  amends  and  clarifies  the 
limitations  based  on  "best  practicable 
control  technology  (BPT)"  fordirw;! 
dis<:harxing  facilities. 

Under  the  final  rule  reHlling 
establishments  (Sulnjategory  E)  will  be 
required  to  achieve  zero  discharge  of 
wastewater  pollutants.  The  final 
regulation  provides  .Subcategory  C 
facilities  (herein  referred  to  as  "PFPR 
facilities")  a  (:hoi<:e  between  zero 
discharge  and  the  "Pollution  Prevention 
Alternative."  This  compliance 
alternutive  was  developed  in  respon.se 
to  comments  un  the  proposed  rule  from 
the  industry  and  has  received  a  large 
amount  of  uulustrv  support  in 
comments  on  the  siippleintmtal  notice. 
This  struc:ti»re  provides  a  compliance 
option  to  facilities  who  agree  to 


implement  certain  pollution  prevention, 
recycle  and  reuse  practices.  Facilities 
choosing  and  implementing  the 
pollution  prevention  alternative  will 
receive  a  discharge  allowance. 

The  final  rule  will  benefit  the 
environment  by  removing  Imdc 
pollutants  (pesticide  active  ingredients 
and  priority  pollutants)  from  water 
discharges  that  have  adverse  effects  on 
human  health  and  aquatic  life.  EPA  has 
estimated  the  compliance  costs  and 
e<:onomic  impacts  expected  to  result 
from  the  Zero  Discbaxge/Pollution 
Prevention  Alternative  (i.e.,  Zero/P2 
Alternative).  The  Agency  has 
determined  that  the  Zero/P2  Alternative 
will  resuh  in  a  similar  removal  of  toxic 
pound  equivalents  per  year 
(approximately  7.6  million  toxic  pound 
equivalents)  as  the  zero  discharge 
option  alone.  At  the  same  time,  the 
Zisro/PZ  Alternative  is  expectbd  to  result 
in  a  reduced  annualized  cost  ($29.9 
million  in  1995).  no  facility  closures 
and  150  moderate  impacts.  EPA  has 
determined  that  both  Zero  Discharge 
and  the  Zero/P2  Alternative  are 
economically  achievable.  However, 
EPA's  addition  of  the  pollution 
prevention  alternative  to  achieving  zero 
discharge  provides  benefits  to  the 
environment  by  minimizing  the 
potential  cross-media  impacts  that 
would  otherwise  occur  from  hauling 
and  incinerating  the  non-reusable 
portion  of  F^FPR  wastewaters.  The 
provision  of  an  alternative  compliance 
method  also  provides  flexibility  to 
industry  in  meeting  the  effluent 
limitations  guidelines  and  standards. 
DATES:  This  regulation  shall  become 
effe<:tlve  January  6.  1997.  The 
information  collection  requirements 
contained  in  this  rule  are  included  in 
two  separate  Information  Collection 
Request  (ICR)  documents.  The  NPDES/ 
Compliance  Assessment/Certification 
ICR  (No.  1427.05)  and  the  National 
Pretreatment  Program  (40  CFR  part  403) 
ICR  (No.  0002.08).  OMB  has  not  yet 
approved  these  ICRs;  therefore,  the 
information  collection  requirements 
i;ontained  in  this  rule  are  not  effective 
until  OMB  has  approved  them.  Once 
QMB  has  approved  the  ICRs.  EPA  will 
publish  another  notice  in  the  Federal 
Register  to  announce  OMB's  approval 
and  to  amend  40  CFR  Part  9  to  indicate 
the  OMB  approval  number.  The 
compliance  date  for  §§455.46  and 
455. B6  (PSES)  is  as  soon  as  |>ossible.  but 
no  later  than  November  6.  1999.  The 
complian(»  dates  for  §§455.45  and 
455.65  (NSPS)  and  §§455.47  and  455.67 
(PSNS)  are  the  dates  the  new  sources 
commence  discharging.  Deadlines  or 
compliance  with  §§455.42  and  455.62 


(BPT),  §§455.43  and  455.63  (BCT),  and 
§§  455.44  and  455.64  (BAT)  are 
established  in  the  National  Pollutant 
Dischai^  Elimination  System  (NPDES) 
permits. 

ADDICStCT,'  For  additional  technical 
information  write  to  Ms.  Shari  H. 
Zuskin.  Engineering  ft  Analysis  Division 
(4303),  U.S.  EPA,  401  M  Street  SW. 
Washington,  D.C.  20460  or  send  e-mail 
to:  zuskio.shari@epamail.epa.gov  or  call 
at  (202)  260-7130.  For  additional 
economic  information  contact  Dr.  Lynne 
Tudor  at  the  address  above  or  by  calling 
(202) 260-5834. 

The  complete  record  (excluding 
confidential  business  information)  for 
this  rulemaking  is  available  for  review 
at  EPA's  Water  Docket;  401  M  Street. 
SW,  Washington.  DC  20460.  For  access 
to  Docket  materials,  call  (202)  260-3027 
between  9  a.m.  and  3:30  p.m.  for  an 
appointment.  The  EPA  public 
information  regulation  (40  CFR  part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 

The  Technical  Development 
Document  (EPA-821-R-96-019I, 
Economic  Analysis  [EPA-821-R-96- 
017)  and  Cost-Eiffectiveness  Analysis 
(EPA-821-R-96-018I  supporting 
today's  final  rule  may  be  obtained  by 
writirig  to  the  EPA  Office  of  Water 
Resource  Center  (RC-4100],  401  M 
Street  SW.,  Washington,  DC  20460,  or 
calling  (202)  260-7786. 

FOR  FURTHER  saHMMATKM  COOfTACT:  For 
additional  technical  information  write 
or  call  Ms.  Zuskin  at  (202)  260-7130. 
For  additional  information  on  the 
economic  impact  analyses  contact  Dr. 
Lynne  G.  Tudor  at  the  above  address  or 
by  calling  (202)  260-5834. 

EPA  is  preparing  a  PFPR  Pollution 
Prevention  Alternative  Guidance 
Manual  and  a  series  of  regional 
workshops  to  aid  industry,  permit 
writers  and  control  authorities  in 
implementing  the  final  rule.  A  public 
announcement  will  be  published  in 
Federal  Register  regarding  availability 
of  the  guidance  manual  and  the  dates 
and  locations  of  the  regional  workshops. 

8UPP1.BMBITARY  INFORMATKM: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are:  (1)  Those  which  generate 
process  wastewater  from  the 
formulation,  packaging  and/or 
repackaging  of  pesticide  products 
(excluding  those  pesticide  active 
ingredients  not  covered  by  the  rule);  or 
(2)  those  which  are  agricultural  refilling 
establishments.  Regulated  categories 
and  entities  include: 
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Calsgory 

Examples  o(  reguiatod  enWes 

Industry 

•  PestkAto  formuMifxi.  Pack- 
aging and  lepackaging 
(PFPR)  fadWies: 

•  PFPR  fadliliM  ttwt  abo 

tive  ingredlonls; 

•  Agricultural  reMNng  estab- 

H,iA,  ,,| t- 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  giiide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action,  either  types  of  entities  not 
listed  in  the  taUe  could  also  be 
ragylated.  To  detennine  whether  your 
fedlity  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  455.40  and 
§  455.60  of  the  rule.  If  )rou  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  MFORMATION  CONTACT  section. 

PrsaiableOatUiM 

L  Legal  Authority 
n.  Background 

A.  Clean  Water  Act 

B.  Pollution  Prevention  Act 

Q  Updated  Industry  Overview 

D.  Pinal  Rule 

E.  The  Proposed  Rule 

F.  The  Supplemental  Notice 

m.  Summary  of  Most  SigniScant  Changss 
from  Proposal 

A.  Scope 

1.  Pesticide  Active  Ingradients  (PAIs) 

a.  Sonitizer  Active  In^edients  and  Pool 
Chemicals 

b.  Other  Pesticide  Active  Ingredients 
c  Liquid  Chemical  Sterilonts 

2.  Wastewater  Sources 

B.  Zero  Discharge/Pollution  Prevention 
Alternative  Option 

1.  Cross  Media  Impacts  and  Incineration 
Issues 

2.  Cross-Contsmination  PoUcy 

3.  Request  for  De  Minimis  Discharge 

4.  Pollution  Prevention  Altemativs 

C  Applicability  to  On-Site  and  Stand- 
alone Research  ft  Development  (RftO) 
Laboratories 

D.  Clarification  of  Issues  Concerning  PFPR/ 
Manu&cturers 

1.  Stabilizing  versus  Formulating 

2.  On-site  Incineration  as  Zero  Discharge 

3.  Amending  and  Clarifying  of  BPT 

E  Clarification  of  Refilling  Establishments 
F.  RCRA  Issues 
IV.  The  Final  Regulation 

A.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

1.  Pesticide  Formulating,  Packaging  and 
Repackaging  (Subcategory  Q 

2.  Refilling  Establishments  (Subcategory  E) 
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L  Legal  Aathority 

This  final  regulation  establishes 
efDuent  guidelhies  and  standards  of 
performance  for  the  Pesticide 
F(xmulating,  Packaging  and 
Repackaging  Subcategories  of  the 
Pesticide  Chemicals  Point  Soiux» 
Category  under  the  authorities  of 
sections  301,  304,  306.  307,  and  501  of 
the  Clean  Water  Act  ("the  Act").  33 
U.S.C.  1311, 1314.  1316, 1317.  and 
1361. 

In  accordance  with  40  CFR  part  23. 
this  regulation  shall  be  considered 
promulgated  for  purposes  of  judicial 
review  at  1  p  jn.  Eastern  time  on 
November  20. 1996.  Under  section 
509(b)(1)  of  the  Act.  judicial  review  of 
this  regulation  can  be  had  only  by  filing 
a  petition  for  review  in  the  United 
States  Court  of  Appeals  within  120  days 
after  the  regidation  is  considered 
promulgated  for  purposes  of  judicial 
review.  Under  section  509  (b)(2)  of  the 
Act.  the  requirements  in  this  regulation 
may  not  be  challenged  later  in  dvil  or 
criminal  proceedings  brou^t  by  EPA  to 
enforce  these  requirements. 

n.  Background 

A.Qean  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  '^restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters,"  (section  101(a)).  To  implement 
the  Act,  EPA  is  to  issue  eCDuent 
limitations  guidelines,  pretreatment 
standards  and  new  source  performance 
standards  for  industrial  dischargers. 
These  guidelines  and  standards  are 
summarized  in  the  proposed  regulation 
at  59  FR  17850, 17851-52  (April  14, 
1994). 

Section  304(m)  of  the  Clean  Water  Act 
(33  U.S.C.  1314(m)).  added  by  the  Water 
Quality  Act  of  1987,  requires  EPA  to 
establish  schedides  for  (1)  reviewing 
and  revising  existing  effluoit  limitations 
guidelines  and  standards  ("efDuent 
guidelines"),  and  (2)  promulgating  new 
effluent  guidelines.  Chi  January  2, 1990, 
EPA  published  an  Effluent  Guidelines 
Plan  (55  FR  80).  in  which  schedules 
were  established  for  developing  new 
and  revised  effluent  guidelines  for 
several  industry  categories.  One  of  the 
industries  for  which  the  Agency 
established  a  schedule  was  the  Pesticide 
Chemicals  Point  Source  Category. 

Natural  ResoiuY^s  Defense  Coimcil, 
Inc.  (NRDC)  and  Public  Qtizen,  Inc., 
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challenged  the  E'ffluent  Guidelines  Plan 
in  a  suit  filed  in  U.S.  District  Court  for 
the  District  of  Columbia  [NRDC  et  al  v. 
Reilty,  Civ.  No.  8»-2980).  The  plaintiffs 
charj^d  that  EPA's  plan  did  not  meet 
the  requirements  of  sec.  304(m).  A 
Consent  Dec:ree  in  this  litigation  was 
entered  by  the  Court  on  fanuary  31, 
1992.  The  terms  of  the  Consent  Decree 
are  reflected  in  the  Effluent  Guidelines 
Plan  published  on  September  8,  1992 
(57  FR  41000).  This  plan  states,  among 
other  things,  that  EPA  will  propose  and 
take  final  action  on  effluent  guidelines 
for  the  formulating,  packaging  and 
repackaging  subcategories  of  the 
pesticide  chemicals  category  by  dates 
certain. 

B.  The  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  use.  13101  et  seq..  Pub.  L. 
101-508.  November  5.  1990)  "declares  it 
to  be  the  national  policy  of  the  United 
States  that  pollution  should  be 
prevented  or  reduced  whenever  feasible: 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible:  and  disposal  or 
release  into  the  environment  should  be 
employed  only  as  a  last  resort*   •   •  " 
(Sec.  6602:  42  U.S.C.  13101(b).  In  short, 
preventing  pollution  before  it  is  created 
is  preferable  to  trying  to  manage,  treat 
or  dispose  of  it  a^er  it  is  created.  This 
effluent  guideline  was  reviewed  for  its 
incorporation  of  pollution  prevention  as 
part  of  this  Agency  effort. 

According  to  the  PPA.  source 
reduciion  reduces  the  generation  and 
release  of  hazardous  substances, 
pollutants,  wastes,  contaminants  or 
residuals  at  the  source,  usually  within  a 
process.  The  term  source  reduction 
"includeisi  equipment  or  technology 
modi rK;at ions,  process  or  procedure 
modiHcations.  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  maintenance,  training,  or 
inventory  control."  The  term  "source 
reduction"  does  not  include  any 
practice  which  alters  the  physical, 
chemical,  or  biological  characteristics  or 
the  volume  of  a  hazardous  substance, 
pollutant,  or  contaminant  through  a 
process  or  aciivity  which  itself  is  not 
integral  to  or  necessary  for  the 
production  of  a  product  or  the  providing 
of  a  service."  42  U.S.C.  13102(5).  In 
effect,  source  reduction  means  reducing 
the  amount  of  a  pollutant  that  enters  a 
waste  stream  or  that  is  otherwise 
released  into  the  environment  prior  to 


out-of-process  recycling,  treatment,  or 
disposal. 

The  PPA  directs  the  Agency  to.  among 
other  thin^,  "review  regulations  of  the 
Agency  prior  and  subsequent  to  their 
proposal  to  determine  their  effect  on 
source  reduciion"  (Sec.  6604;  42  U.S.C. 
13103(b)(2).  This  directive  led  the 
Agency  to  implement  a  pilot  profect 
called  the  Source  Reduction  Review 
Project  that  would  facilitate  the 
integration  of  source  reduction  in  the 
Agency's  regulations,  including  the 
technology-besed  effluent  guidelines 
and  standards. 

C.  Updated  Industry  Overview 

The  pesticide  formulating,  packaging 
and  repackaging  industry  is  made  up  of 
two  distinct  types  of  activities.  These 
activities  result  in  subcategorization  for 
purposes  of  this  rulemaking.  The  two 
subcategories  are  referred  to  aS: 

•  Subcategory  C:  Pesticides 
formulating,  packaging  and  repackaging 
(PFPR)  including  [Msticides 
formulating,  pauiaging  and  repackaging 
occurring  at  pesticides  manufacturing 
facilities  (PFPR/Manufacturer)  and  at 
stand-alone  PFPR  facilities:  and 

•  Subcategory  E:  Repackaging  of 
agricultural  chemicals  at  refilling 
establishments  (Refilling 
Establishments). 

The  pesticide  formulating,  packaging 
and  repackaging  industry  covered  by 
this  rulemaking  is  made  up  of  an 
estimated  2.631  in-scope  facilities. 
These  facilities  are  located  throughout 
the  country,  with  greater  concentrations 
of  refilling  establishments  located  in  the 
Midwestern  and  southeastern  states  to 
serve  the  agricultural  market. 

The  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  requires 
that  any  substance  intended  to  prevent, 
destroy,  repel  or  mitigate  any  pest  must 
be  registered  with  EPA  and  bear  a  label 
directing  the  safe  use  of  the  product.  7 
U.S.C.  136a.  In  addition,  production  of 
all  pesticide  products  must  be  reported 
annually  to  EPA.  7  U.S.C.  136e.  Thus. 
EPA  has  extensive  data  on  the  contents 
of  pesticide  products,  their  annual 
production,  who  formulates,  packages 
or  repackages  these  products  and  the 
uses  for  which  these  products  are 
registered.  EPA's  Office  of  Water  made 
extensive  use  of  this  data  in  its  analysis 
of  the  pesticide  formulating,  packaging 
and  repackaging  industry. 

Based  on  1988  RFRA  establishment 
registration  data.  EPA  identified  the 
pesticide  formulating,  packaging,  and 
repackaging  facilities  in  the  United 
States  that  were  using  one  or  more  of 
the  active  ingredients  that  were  the 
focus  of  the  Pesticide  Manufacturing 
rulemaking.  These  pesticide  active 


ingredients  are  referred  to  as  the  "272 
PAIs"  and  were  the  focus  of  the  survey 
questionnaire  for  the  PFPR  rule  1988 
data  collection.'  EPA  sent  out 
approximately  700  questionnaires  using 
a  Gratified  random  sample  of  these 
facilities.  Based  on  these  survey  results, 
EPA  estimates  that  for  all  of  the  PAIs 
covered  by  the  final  rule  (In-scope  272 
and  non-272  PAIs),  that  in  1988  there 
were  approximately  1,497  facilities 
involved  in  formulating,  packaging  and 
repackaging  pesticide  products  (of 
which  413  facilities  processed  non-272 
PAIs  only)  and  approximately  1,134 
refilling  establishments.^ 

Included  in  the  1,497  PFPR  facilities, 
there  were  48  pesticide  manufacturing 
facilities  in  the  pesticide  chemicals 
manufacturing  rulemaking  survey 
database  (58  FR  50637,  September  28. 
1993)  that  also  formulated  and  packaged 
pesticide  products  containing  any  of  the 
272  PAIs  which  were  the  focus  of  that 
rulemaking.  A  detailed  description  of 
the  development  of  this  profile  is 
contained  in  Section  3  of  the  Technical 
Development  Document  (EPA-821-R- 
96-019]  for  this  final  rule. 

Pesticide  formulating  is  the  mixing/ 
diluting  of  one  or  mora  PAIs  with  active 
or  inert  ingredients,  Mrithout  a  chemical 
reaction,  to  obtain  a  manufacturing  use 
or  end  use  product  (see  §  455.10  of  the 
final  regulation  for  the  definitions  of 
formulating,  packaging,  repackaging  and 
refilling  establishment).  Pesticide 
formulations  take  all  forms:  Water-based 
liquid;  organic  solvent-based  liquid;  dry 

f>roducts  in  granular,  powder,  solid 
orms;  pressurized  gases;  and  aerosols. 
The  formulations  can  be  in  a 
concentrated  form  requiring  dilution 
before  application  or  can  be  ready  to 
apply.  The  packaging  of  the  formulated 
p)e8Ucide  product  is  dependent  on  the 
type  of  formulation.  Liquids  generally 
are  packaged  into  jugs.  cans,  or  drums; 
dry  formulations  generally  are  packaged 
into  bags,  boxes,  drums,  or  jugs. 
Pressurized  gases  are  packaged  into 
cylindere.  Some  formulations  are 
packaged  into  aerosol  cans. 

As  described  above,  the  formulating, 
packaging  and  repackaging  industry 
produces  products  in  different  forms. 
EPA  has  observed  formulating, 
packaging  or  repackaging  performed  a 
number  of  different  ways  ranging  from 
very  sophisticated  and  automated 


■  All  remaining  peaiicida  actlv*  ingradiantt  are 
reitiTsd  to  In  today's  notice  a*  the  "non-272  PAU." 
In  addition,  not  all  non-272  PAIs  are  in  the  icope 
of  thlf  rulentaking. 

)  EPA  has  not  re-estimated  the  number  of 
reniling  establishments  baaed  on  both  272  PAU  and 
non-272  PAU  because  EPA  bellevee  that  there 
wrould  not  t>e  any  rafilling  esiabliahmenta  that  use 
only  non-272  PAU. 


Federal  Register  /  Vol.  61,  No.  216  /  Wednesday,  November  6,  1996  /  Rules  and  Regulations  57521 


formulation  and  packaging  lines  to 
completely  manual  lines.  In  general,  for 
liquid  products  the  process  involves 
mixing  the  active  ingredient  with  liquid 
inert  ingredients  in  a  tank  and  then 
transferring  the  product  to  containers. 
For  dry  products,  the  active  ingredient 
may  be  sprayed  in  liquid  form  onto  a 
dry  substrate  or  it  may  be  mixed  in  dry 
form.  Dry  products  may  undergo 
processes  for  mixing,  grinding,  sifting 
and  finally  packaging.  The  formulating 
process  for  aerosol  products  is  the  same 
as  for  liquid  products,  but  the  packaging 
is  more  complex  and  involves  filling  the 
container,  capping  it,  drawing  a  vacuum 
on  the  container,  adding  propellent 
under  pressure,  and  sealing  the 
container. 

Some  other  types  of  pesticide 
products  include  collars  to  rei)el  and 
kill  fleas  and  ticks;  pesticides  that  are 
micro-encapsulated;  and  pesticides  that 
are  formed  into  solid  shapes. 

The  pesticide  industry  is  changing 
and  efforts  are  being  made  to  improve 
products  to  meet  demands  of  consumera 
for  less  toxic  and  safer  pesticides.  For 
example,  watnr-ha«ed  solutions  are 
gradually  replacing  organic  solvents  in 
liquid  pesticide  formulations. 
Developments  in  packaging  also  are 
underway.  For  example,  the  growing 
use  of  water  soluble  packages  can 
reduce  worker  exposure  to  pesticides 
and  minimize  problems  with  disposal  of 


The  reniling  establishments  represent 
a  newer  population  of  facilities  that  was 
identified  in  the  Agency's  Survey  of 
Pesticide  Producing  Establishments. 
EPA  discovered  a  significant  population 
of  facilities  that  reported  repackaging 
only.  These  facilities  are  retail  and 
wholesale  dealera  of  agricultural 
chemicals  and  farm  supplies.  These 
facilities  repackage  (lesticides,  usually 
herbicides,  into  refillable  containers 
which  are  used  to  transport  the 
pesticide  to  the  site  where  it  is  applied. 

The  use  of  refillable  containers  began 
to  grow  during  the  1980's  (and  became 
widespread  in  the  1990's)  to  reduce  the 
number  of  empty  pesticide  containers 
needing  to  be  disposed  of  by  farmers.  In 
general,  registrants  distribute  large 
undivided  quantities  of  pesticides  to 
dealerships  (refilling  establishments) 
where  the  products  are  stored  in  large 
bulk  tanks.  The  dealer  then  repackages 
the  pesticide  from  the  bulk  storage  tanks 
to  portable  minibulk  containers  that 
generally  have  capacities  of  about  110 
gallons.  The  increased  use  of  refillable 
containers  led  to  an  increased  amount  of 
herbicide  stored  in  bulk  quantities  and 
the  need  to  have  a  secondary 
containment  system  built  around  the 
bulk  storage  tanks.  Separate  from  this 


rulemaking,  EPA  has  proposed  a 
regulation  under  FIFRA  that  sets 
standards  for  such  secondary 
containment  structures  (59  FR  6712; 
February  11,  1994).  In  addition,  many 
states  (22  have/are  developing 
secondary  containment  regulations) 
now  require  secondary  containment  for 
bulk' pesticide  storage  and  dispensing 
operations. 

D.  Final  Rule 

Today's  final  rule  sets  forth  an 
innovative  and  flexible,  yet 
environmentally  protective,  approach 
for  the  establishment  of  effluent 
limitations  and  pretreatment  standards 
under  the  Act.  For  Subcategory  C — 
facilities  that  formulate,  package,  or 
repackage  pesticides — EPA  is 
establishing  effluent  limitations  and 
pretreatment  standards  which  allow 
each  facility  to  choose  to  meet  a  zero 
discharge  limitation  or  comply  with  a 
pollution  prevention  alternative  that 
authorizes  discharge  of  PAI  and  priority 
pollutants  after  various  pollution 
prevention  practices  are  followed  and 
treatment  is  conducted  as  needed  (now 
characterized  as  the  Zero/P2  Alternative 
option).  This  rule  also  establishes  a  zero 
discharge  limitation  and  pretreatment 
standard  for  agricultural  pesticide 
refilling  establishments  (Subcategory  E). 

EPA  had  originally  proposed  a  zero 
discharge  limitation  and  pretreatment 
standard  for  PFPR  facilities.  59  FR 
17850  (April  14, 1994).  EPA  received 
comment  which  argued  that  the 
proposed  zero  discharge  limitation  and 
pretreatment  standard  would  result  in 
adverse  non-water  quality 
environmental  impacts  and  that  the 
scope  of  the  proposed  rule  should  be 
refined  in  a  variety  of  ways.  Various 
members  of  the  PFPR  community 
commented  that  the  Agency  should 
adopt  a  final  rule  which  would  require 
facilities  to  engage  in  pollution 
prevention  practices  and  thereafter 
discharge  de  minimis  levels  of  PAI  and 
priority  pollutants  in  the  process 
wastewaters.  Upon  receiving  these 
comments,  EPA  published  a 
Supplemental  Notice  which  described 
the  Zero/P2  alternative  option  in 
addition  to  some  potential  changes  in 
the  scope  of  the  rule.  60  FR  30217  (June 
8, 1995). 

Today's  rule  adopts  the  Zero/P2 
alternative  option  for  PFPR  facilities 
and  changes  the  scope  by  reducing  the 
number  of  PAIs  and  wastewater  sources 
which  are  addressed.  Under  the  Zero/P2 
option  each  owner  or  operator  of  a  PFPR 
facility  in  Subcategory  C  will  make  an 
initial  choice  of  whether  the  facility  will 
meet  zero  discharge  or  comply  with  the 
P2  Alternative.  This  choice  can  be  made 


on  a  product  famhiy/process  line/ 
process  unit  basis  rather  than  a  facility 
wide  basis.  If  the  zero  discharge  option 
is  chosen,  the  facility  owner/operator 
will  need  to  do  whatever  is  necessary, 
e.g.,  wastewater  reuse  or  recycle,  either 
with  or  without  treatment,  incineration 
on-site  or  haul  the  wastewater  for 
incineration  off-site  or  underground 
injection,  so  that  zero  discharge  of  PAIs 
and  priority  pollutants  in  the 
wastewater  is  achieved. 

If  the  P2  Alternative  portion  of  the 
option  is  chosen  for  a  particular  PAI 
product  family/process  line/process 
unit,  then  the  owner/operator  of  the 
facility  must  agree  to  comply  with  the 
P2  practices  identified  in'Table  8  to  Part 
455  of  todays  rule  for  that  PFPR  family/ 
line/unit.  This  agreement  to  comply 
with  the  P2  practices  and  any  necessary 
treatment  would  be  contained  in  the 
NPDES  permit  for  direct  discharging 
PFPR  facilities  or  in  an  individual 
control  mechanism  with  the  control 
authority,  i.e.,  the  POTW,  for  indirect 
discharging  PFPR  facilities  (see 
403.12(a)  for  the  definition  of  control 
authority).  In  general,  PFPR  facilities 
choosing  the  P2  Alternative  need  only 
to  submit  a  small  portion  of  the 
paperwork  to  a  permitting  or  control 
authority  (e.g.,  initial  and  periodic 
certification  statements).  The  on-site 
compliance  paperwork  is  described  in 
Part  XII.A.l  of  today's  notice. 

Today's  rule  changes  the  scope  of  the 
proposed  rule  in  the  following  ways. 
First,  the  rule  does  not  cover  PAIs 
which  are  sanitizere,  including  pool 
chemicals.  Also  certain  liquid  chemical 
sterilants  that  are  used  on  critical  or 
semi-critical  medical  devices  are  not 
covered.  Second,  the  rule  does  not 
apply  to  PAIs  that  are  microorganisms, 
sudi  as  Bacillus  thuringiensis{B.t.). 
Third,  the  rule  does  not  apply  to  two 
groups  of  PAIs  that  are  mixtures — Croup 
1  Mixtures  include  substances  which 
pose  no  risks  and  Group  2  Mixtures 
include  substances  whose  treatment 
technology  has  not  been  identified. 
Fourth,  the  pretreatment  standards 
portion  of  the  rule  does  not  apply  to  one 
PAI  and  three  priority  pollutants  which 
EPA  has  determined  will  not  pass 
through  or  interfere  with  POTWs. 
Today's  rule  also  does  not  cover 
inorganic  wastewater  treatment 
chemicals.  With  regard  to  wastewater 
sources,  EPA  has  decided  not  to  cover 
storm  water  at  PFPR  facilities  or  at 
refilling  establishments  through  this 
rule.  In  addition,  there  are  a  few  other 
wastewater  sources  such  employee 
showers,  on-site  laundries,  fire 
equipment  test  water,  eye  washes  and 
safety  showers,  certain  Department  of 
Transportation  (DOT)  aerosol  leak  test 
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bath  water  and  laboratory  water  that  are 
not  considered  process  wastewater 
under  the  final  rule. 

EPA  believes  that  this  rule  is  an 
important  example  of  hofw  the  Agency 
is  re-inventing  environmental 
regulation.  The  Zero/P2  alternative 
option  being  (iromulgated  today  is 
cheaper  for  theTeguiated  community  to 
comply  with  than  the  proposed  zero 
dis<:harge  standard.  The  Zero/P2 
alternative  option  is  smarter  than  the 
proposed  zero  discharge  standard 
because  it  incorporates  flexibility  in 
choosing  which  option  is  best  for  a 
particular  product  line.  The  Zero/P2 
alternative  option  is  cleaner  than  the 
proposed  zero  discharge  standard 
because  the  P2  Alternative  reduces 
cross-media  impacts  to  the  environment 
while  still  achieving,  virtually,  the  same 
level  of  pollutant  removal  from 
discharges  of  PFPR  pro<:e8s  wastewaters 
(see  Section  XI  for  a  discussion  on  the 
non-water  quality  impacts  associated 
with  the  final  rule). 

E.  The  Proposed  Rule 

On  April  14.  1994  (59  FR  17850),  EPA 
proposed  effluent  limitations  guidelines 
and  standards  for  the  control  of 
wastewater  pollutants  from  the 
Pesticide  Formulating,  Packaging  and 
Repackaging  (PFPR)  Industry.  The 
proposed  rulemaking  covered  two 
subcategories.  Subcategory  C  included 
stand-alone  PFPR  fiacilities  as  well  as 
formulating,  packaging  and  repackaging 
at  pesticide  manufacturing  facilities 
(PFPR/Manufacturers).  Subcategory  E. 
as  proposed,  included  repackagers  of 
agricultural  pesticides  at  refilling 
establishments  ("reniling 
establishments").  These  proposed 
guidelines  were  not  intended  to  apply  to 
the  production  of  pesticide  products 
through  an  intended  chemical  reaction 
(i.e..  pesticide  manufacturing).  (For 
definitions  used  in  the  Hnal  rule,  see 
§455.10  of  the  Hnal  regulation  of  this 
notice.)  Furthermore,  as  discussed  in 
Section  1  of  the  proposal  Technical 
Development  Document  IEPA-821-R- 
94-O02I,  Subcategory  E  (refilling 
establishments)  of  these  guidelines  was 
not  intended  to  apply  to  wastewaters 
generated  by  custom  blending  or  custom 
application  operations  when  performed 
independently  or  at  reniling 
establishments.  The  proposed 
rulemaking  would  have  established  a 
zero  discharge  limitation  for  wastewater 
pollutants  from  the  formulating, 
packaging  and  repackaging  of  almost  all 
pesticide  active  ingredients  for  both 
sub<:ategones  covered  by  this  regulation. 
Only  a  small  number  of  PAIs  were  not 
completely  covered  by  the  proposed 
zero  discharge,  as  a  result  of 


disproportionate  economic  impacts  to 
small  facilities. 

Due  to  these  impacts.  EPA  proposed 
a  partial  exemption  from  these 
guidelines  for  the  exterior  wastewaters  ' 
from  small  sanitizer  facilities.  Small 
sanitizer  Eaci  titles  were  defined  as  those 
facilities  which  formulate,  package  or 
repackage  265,000  Ibs/yr  or  less  of  all 
registered  products  containing  one  or 
more  sanitizer  active  ingredients  (listed 
in  Table  8  of  the  proposed  regulation) 
on  sanitizer-only  production  lines.  The 
production  cutoff  of  265,000  Ibs/yr 
represents  the  production  level  (of  these 
sanitizer  products)  at  the  largest  facility 
that  would  expierience  economic 
impacts  if  there  was  no  exemption  for 
non-interior  wastewater  sources.  (See 
Section  III.A.l  of  this  notice  for  a 
description  of  revisions  made  to  this 
exemption). 

In  addition  to  the  partial  exemption 
given  to  "small  sanitizers,"  EPA 

Eropoeed  to  exempt  sodium 
ypochlorlte  from  coverage  under  the 
pretreatment  standards  for  new  and 
existing  sources  (PSES  and  PSNS).  (See 
Section  III.A.l  of  this  notice  for  a 
description  of  revisions  made  to  this 
exemption).  EPA  also  proposed  to 
exempt  wastewater  generated  by  on-site 
employee  showers  and  laundries  and 
from  the  testing  of  fire  protection 
equipment  from  the  applicability  of 
these  effluent  guidelines  and  standards. 
In  general,  these  wastewater  sources 
were  excluded  from  the  proposed 
regulation  because  of  worker  health  and 
safety  concerns.  (See  Section  IX. A  of  the 
proposed  rule  or  Section  5  of  the  Fin4l 
Technical  Development  Document 
(TDD)  lEPA^21-R-96-019)  for  a  more 
detailed  discussion  of  wastewater 
sources  excluded  from  regulation). 

EPA  based  the  proposed  zero 
discharge  limitation  for  Subcategory  C 
on  pollution  prevention,  recycle/reuse 
and,  when  necessary,  treatment  through 
the  Universal  Treatment  System  (UTS) 
for  reuse.  EPA  visualized  the  UTS  as  a 
flexible  system  consisting  of  a  variety  of 
treatment  technologies  that  have  been 
determined  to  be  effective  for  treating 
PFPR  wastewaters.  In  calculating 
compliance  costs,  EPA  included  costs 
for  various  combinations  of  treatment 
technologies  consisting  of  emulsion 
breaking,  hydrolysis,  ciiemical 
oxidation,  metals  precipitation  and 
carbon  adsorption.  EPA  also  included 
costs  for  contract  hauling  treatment 


'  Al  the  lime  of  proposal,  exterior  wadewaters 
incliidad:  Exterior  equipmeni  cleaning  water,  noor 
waah.  leak  and  spill  cleanup  water,  safety 
equipmeni  cleaning  water.  DOT  (Department  at 
Transportation)  aerosol  test  bath  water,  air 
pollution  control  scrut>ber  wat«r.  latx>ratory  rinaale 
and  cuntaminaled  precipitation  runofL 


residuals  (sludges)  frtxn  the  UTS  for 
incineration.  Because  of  the  estimates  of 
reduced  wastfiv/ater  volumes  based  on 
the  increase  in  reuse/recycle  practices, 
the  overall  volume  of  wastewaters  being 
contract  hauled  off-site  for  incineration 
was  not  expected  to  increase.  Thus.  EPA 
did  not  include  additional  costs  for 
contrafit  hauling  of  PFPR  wastewaters  in 
the  original  proposal.  Based  on 
comments,  revised  costs  for  the 
proposed  zero  discharge  option  were 
estimated  for  the  Supplemental  Notice 
(60  FR  30217;  June  8, 1995).  (See  the 
Final  Cost  and  Loadings  Report 
(September  1996)  in  the  public  record 
for  a  discussion  on  the  changes  to  the 
costing  methodology). 

EPA  based  the  zero  discharge 
limitation  for  Subcategory  E  on  reuse  of 
wastewater  as  makeup  water  for 
application  to  fields,  in  acxxirdance  with 
theproduct  label. 

The  subject  of  the  comments  on  the 
proposed  rule  spanned  a  variety  of 
topics,  including  changes  to  the  scope  of 
the  regulation,  EPA's  pesticide  cross- 
contamination  policy  and  its  effect  on 
the  industry's  ability  to  meet  zero 
discharge,  increased  cross-media 
impacts  due  to  contract  hauling  of 
wastewater  for  incineration  to  meet  zero 
discharge,  perceived  conflicts  with  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  requirements,  and  requests 
for  a  discharge  allowance  when 
following  specific  pollution  prevention 
practices.  See  Section  m  of  today's 
notice  for  a  summary  of  the  changes  that 
were  made  to  the  proposal  in  response 
to  comment. 

F.  The  Supplemental  Notice 

In  response  to  many  of  the  conunents 
on  the  proposed  rule.  EPA  published  a 
supplemental  notice  (60  FR  30217)  in 
the  Federal  Register  on  June  8,  1995. 
EPA  published  the  Supplemental  Notice 
to  obtain  public  comment  on  two  major 
topics  and  several  smaller  issues.  The 
first  major  topic  for  which  EPA 
requested  comments  was  related  to  the 
scope  and  applicability  of  the 
rulemaking.  Commenters  on  the 
proposed  rule  had  requested  that  EPA 
exempt  certain  (lesticide  active 
ingredients  (PAIs)  and  certain 
wastewater  sources  from  the  scope  of 
the  final  rule. 

EPA  requested  comment  on 
expansion  of  the  "sanitizer  exemption" 
to  exempt  additional  sanitizer  active 
ingredients,  remove  the  exemption's 
production  limit,  and  to  include  both 
interior  and  exterior  wastewater  sources 
in  the  revised  exemption.  EPA  also 
requested  comment  on  the  exclusion  of 
some  other  chemicals  including  pool 
chemicals,  microorganisms,  mixtures 
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and  pollutants  that  have  been 
determined  to  not  pass  through  a 
POTW.  (See  Section  m.A.l  of  today's 
notice  for  a  discussion  of  these 
exemptions;  also  see  Comment 
Response  Document  in  the  public 
record). 

In  addition  to  the  exclusion  of  certain 
pesticide  active  ingredients,  EPA 
solicited  comment  on  the  partial  or~lull 
exclu8i(»i'  of  certain  wastewater  sources. 
These  wastewater  sources  included 
aerosol  leak  test  bath  water,  safiety    . 
equipment  cleaning  water,  laboratory 
equipment  rinse  water,  and  storm  water. 

The  second  major  topic  for  which 
EPA  solicited  comments  was  a 
regulatory  option  comprised  of  two 
alternatives  between  which  industry 
could  choose:  (1)  Achieving  zero 
discharge  or  (2)  incorporating  specific 
pollution  prevention  practices  and 
treatment  technologies  at  the  fiacility 
and  allowing  a  discharge  of  very  small 
quantities  of  pollutants.  This  combined 
regulatory  approach  is  referred  to  as  the 
Zero  Discharge/Pollution  Prevention 
Alternative  (Zero/P2  Alternative). 

In  particular,  the  supplemental  notice 
requested  comments  on  the  structure  of 
the  Zero/P2  Alternative,  the  extent  of 
best  professional  judgement  (BPJ) 
allowed,  the  specific  practices  Included, 
the  modifications  allowed  and  the 
details  of  regulatory  implementation. 
Overall,  the  comments  received  on  the 
Supplemental  Notice  were 
overwhelmingly  supportive  of  the  Zero/ 
P2  Altemative.  Furthermore,  EPA  has 
incorporated  many  of  the  suggestions 
offered  in  the  comments  Into  the  Zero/ 
P2  Altemative  found  in  today's  notice 
(see  Section  XII  of  today's  notice  for  a 
discussion  of  regulatory 
implementation). 

"The  other  issues  for  which  EPA 
solicited  comments  in  the  supplemental 
notice  included:  the  applicability  of  the 
rule  to  PFPR  research  and  development 
facilities  and  stand  alone  direct 
discharging  facilities,  the  concentrations 
found  in  second  and  third  rinses  of  a 
triple  rinse,  and  the  expected  burden  to 
the  permitting  authorities. 

III.  Summary  of  Most  Significant 
Changes  firom  Proposal 

This  section  describes  the  most 
significant  changes  to  the  rule  since 
proposal.  Many  of  these  changes  have 
resulted  from  the  comments  that  are 
discussed  in  more  detail  in  the 
Comment  Response  Document  which  is 
contained  in  the  record  for  this 
rulemaking.  This  section  will 
summarize  the  changes  in  the  rule 
concerning:  The  scope  of  the  rule,  the 
addition  of  the  Zero/P2  Altemative, 
applicability  of  the  rule  to  research  and 


development  facilities,  clarification  of 
issues  for  PFPR/Manufecturers. 
modification  of  the  existing  BPT  for 
direct  dischargers,  clarification  of  the 
definition  and  applicability  lor  refilling 
establishments,  and  RCRA  Issues. 

The  major  comments  received  on  the 
supplemental  notice  are  described  in 
detail  in  the  Comment  Response 
Document  in  the  public  record.  Those 
comments  included:  Support  for  the 
pollution  prevention  altemative. 
requests  fbr  self-certification  as  the 
method  of  implementation  for  the  final 
rule,  comments  on  the  specific  practices 
listed  in  the  P2  Alteraiative,  and  support 
for  the  use  of  Best  Profisssional  or 
Engineering  Judgement  (BPJ  or  BEJ)  by 
the  permitting  or  control  authority, 
respectively. 

A.  Scope 

At  the  lime  of  proposal,  the  scope  of 
the  rule  would  have  Included  the 
formulating,  packaging  and  repackaging 
of  all  pesticide  active  ingredients  (with 
the  exception  of  sodium  hypochlorite 
and  the  partial  exemption  of  small 
sanltizere)  and  a  wide  variety  of 
associated  wastewater  sources.  Since 
the  proposal,  EPA  has  refined  the  scope 
concerning  pesticide  active  Ingredients 
(PAIs)  and  wastewater  sources  in 
response  to  comments  on  both  the 
proposed  rule  and  the  supplemental 
notice.  The  following  discussion 
summarizes  these  revisions.  See  the 
Comment  Response  Document  in  the 
rulemaking  record  for  a  more  detailed 
discussion  on  the  changes. 

1.  Pesticide  Active  Ingredients  (PAIs) 

a.  Sanitizer  Active  Ingredients  and  Pool 
Chemicals 

Several  changes  have  been  made  to 
the  original  "sanitizer  exemption,"  as 
proposed.  In  the  proposed  rule  EPA 
placed  small  sanitizer  fecilities  in  their 
own  subgroup  within  Subcategory  C. 
However,  for  the  final  rule,  most 
sanitizer  products  have  been  excluded 
from  Subcategory  C  (see  §  455.10  of  the 
final  regulation  of  today's  rule  for  the 
definition  of  sanitizer  products).  This 
exclusion  is  based  on  a  number  of 
factors.  The  partial  exemption  for  small 
sanitizer  facilities  '±at  was  Included  in 
the  proposal  was  largely  based  on 
disproportionat&economic  impacts. 
However,  based  on  comments  EPA  has 
expanded  the  sanitizer  exemption  to 
include  additional  chemicals  for  the 
following  reasons:  (1)  Sanitizer  products 
are  formulated  for  the  purposes  of  their 
labeled  end  use  to  "go  down  the  drain;" 
(2)  sanitizer  active  Ingredients  are  more 
likely  to  be  sent  to  POTWs  In  greater 
concentrations  and  volumes  from  their 


labeled  end  use  than  from  rinsing 
formulating  equipment  at  the  PFVR 
facility;  (3)  biodi^radation  data  received 
with  comments  on  some  of  these 
sanitizer  active  ingredients  supports  the 
hypothesis  that  they  do  not  pass 
through  POTWs;  (4)  these  sanitizer 
active  ingredients  represent  a  large 
portion  of  the  low  toxicity  PAIs 
considered  for  regulation  at  the  time  of 
proposal;  and  (5)  many  sanitizer 
solutions  containing  these  active 
Ingredients  are  cleared  by  the  Food  & 
Drug  Administration  (FDA)  as  indirect 
food  additives  under  21  CFR  178.1010. 

The  exemption  now  covers  both 
interior  and  exterior  wastewater 
sources.  In  addition,  the  proposed  list  of 
28  sanitizer  active  ingredients  has  been 
expanded  to  incorporate  the  pool 
chemicals  exemption  as  well  as  to 
include  home  use,  institutional  and 
most  commercial  antimicrobial  active 
Ingredients,  with  the  exception  of  liquid 
chemical  sterilants  (incluaing 
sporicidals),  industrial  preservatives 
and  water  treatment  micro  biocldes 
other  than  pool  chemicals  (as  defined  in 
§455.10  of  today's  regulation).  Certain 
liquid  chemical  sterilant  products  are 
exempt  from  today's  rule,  as  discussed 
in  Section  HI.A.l.c.  Furthermore,  based 
on  comments,  EPA  has  eliminated  the 
use  of  a  list  to  define  the  exempted 
sanitizer  active  ingredients  and  is 
employing  a  written  definition  (see 
§  455.10  of  the  final  regulation  for  the 
definition  used  in  today's  final  rule). 

As  mentioned  above,  EPA  has 
combined  the  pool  chemicals  exemption 
into  the  sanitizer  exemption.  This  was 
based  on  comments  on  the 
Supplemental  Notice  and  information 
gathered  in  post-proposal  site  visits  (60 
FR  30219).  EPA  believes  that  a  large 
portion  of  the  pool  chemicals  that  were 
being  reviewed  for  exemption  can  and 
should  also  be  classified  as  sanitizer 
active  ingredients.  In  order  to  avoid 
possible  confusion,  EPA  has  decided  to 
combine  these  two  groups  and  has 
incorporated  pool  chemicals  into  the 
definition  for  sanitizer  active 
ingredients.  In  addition  to  this  change, 
the  pool  chemicals  exemption  has 
undergone  another  refinement.  Under 
the  proposed  rule,  the  only  pool 
chemical  that  was  exempt  was  sodium 
hypochlorite.  Under  the  final  rule,  EPA 
has  added  several  other  cheniiicals  to  the 
exemption.  These  chemicals  include 
calcium  hypochlorite,  lithium 
hypochlorite,  potassium  hypochlorite, 
chlorinated  isocyanurate  compounds 
and  halogenated  hydantoins.  As  with 
the  sanitizer  chemicals,  these  chemicils 
are  not  exempted  via  a  list,  but  are 
instead  exempted  by  definition.  See 
§455.10  of  the  final  regulation. 
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b.  Other  Pesticide  Active  Ingredients 

EPA  has  excluded  several  other 
groups  of  active  ingredients  from  the 
final  regulation.  As  discussed  in  the 
Supplemental  Notice  and  in  the 
Comment  Response  Document, 
microorganisms  that  are  considered 
PAIs  under  FIFRA  will  not  be  covered 
by  this  regulation  and  will  be  excluded 
by  definition.  Based  on  t|)e  available 
information  on  the  formulation, 
packaging  and  repackaging  of  such 
microorganisms  and  the  generation  and 
characteristics  of  wastewaters  from  such 
operations.  EPA  believes  these 
pesticides  are  not  formulated  in  a 
similar  fashion  as  other  PAis  covered  by 
this  rule.  Microorganisms  which  have 
registered  pesticidal  uses  are  generally 
created  through  a  fermentation  process, 
similar  to  those  found  in  some  food 
processing  or  pharmaceutical  plants. 
Fermentation  is  a  biological  process, 
whereas  other  pesticides  are 
manufactured  and  formulated  through 
chemical  and  physical  processes. 

In  addition,  almost  all  the 
microorganisms  registered  as  pesticide 
products  are  exempt  from  the 
requirement  of  obtaining  a  (residue) 
tolerance  for  pesticides  in  or  on  raw 
agricultural  commodities  (40  CFR 
180.1001).  Under  Part  180  Subpart  D— 
Exemptions  From  Tolerance — it  states 
that  "an  exemption  from  a  tolerance 
shall  be  granted  when  it  appears  that  the 
total  quantity  of  the  pesticide  chemical 
in  or  on  all  raw  agricultural 
commodities  for  which  it  is  useful 
under  conditions  of  use  currently 
prevailing  or  proposed  will  involve  no 
hazard  to  the  public  health." 

EPA  has  alsp  excluded  a  group  of 
chemicals,  referred  to  in  today's  notice 
as  "Croup  1  mixtures."  This  group 
includes  many  herbs  and  spices  (e.g., 
rosemary,  thyme,  peppermint,  cloves...), 
foods/food  constituents,  plants/plant 
extracts  (excluding  pyrethrins)  and 
many  chemicals  that  are  considered  to 
be  CRAS  (generally  recognized  as  safe) 
by  the  Food  and  Drug  Administration  as 
well  as  those  products  exempt  from 
FIFRA  under  40  CFR  152.25  (61  FR 
8876;  Man:h  6.  1996)(see  §  455.10  of  the 
Tinal  regulation  of  today's  notice  for  the 
deHnition  of  Croup  1  mixtures). 

There  is  a  second  group  of  mixtures. 
"Group  2  mixtures,"  that  are  being 
excluded  from  the  regulation.  EPA  has 
not  been  able  to  transfer  treatability  data 
for  many  of  these  mixtures  because  the 
characteristics  that  EPA  uses  for 
technology  transfer  are  not  easily 
identified  (e.g..  molmiular  weights, 
solubilities  and  aromaticity).  For 
example,  within  a  given  structural 
group.  PAIs  that  are  aromatic,  have  high 


molecular  weightsor  low  solubility  in 
water  have  been  found  to  be  amenable 
to  activated  carbon  adsorption. 
However,  when  such  characteristics 
cannot  be  identified,  EPA  cannot 
transfer  treatability  data'  for  carbon 
adsorption. 

EPA  previously  considered  reserving 
this  group  o/  chemicals  for  regulation  at 
a  later  time;  however,  after  further 
research  EPA  has  decided  to  exclude 
these  chemicals  from  the  scope  of  the 
Hnal  rule.  One  reason,  as  mentioned 
above,  is  that  the  treatability  data  is 
insufficient  and  to  obtain  treatment 
performance  data  on  these  mixtures 
M^ould  be  very  difTicuit  due  to  the 
inability  to  transfer  data.  Also,  most  of 
these  chemicals  in  pesticide  products 
are  used  as  inert  ingredients  rather  than 
active  ingredients  and  the  total  volume 
of  these  mixtures  in  use  in  pesticide 
products  is  very  small  (i.e..  Group  2 
Mixture  PAIs  only  represent 
approximately  eight  percent  of  all  of 
pesticide  products).  EPA  was  not  able  to 
develop  a  definition  to  cover  all  the 
chemicals  in  this  group  due  to  the  lack 
of  homogeneity  between  the  chemicals. 
Therefore,  Group  2  mixtures  will  be 
excluded  from  the  scope  of  the  final  rule 
by  list  as  opposed  to  definition  (see 
Table  9  to  Part  455  of  the  final 
regulation). 

There  are  two  other  groups  of 
chemicals  that  are  being  excluded  from 
the  final  rule:  Inorganic  wastewater 
treatment  chemicals  and  chemicals  that 
do  not  pass  through  POTWS.  Based  on 
comments  and  data  collected  for  the 
Treatability  Database  Report  and  its 
Addendum  (see  the  public  record  for 
the  rulemaking),  EPA  has  decided  to 
exclude,  from  the  scope  of  the  flnal 
regulation,  inorganic  chemicals  that  are 
commonly  used  as  wastewater  treatment 
chemicals  (e.g..  ferric  sulfate,  potassium 
permanganate,  sulfuric  acid,  carbon, 
chlorine,  etc.).  See  Comment  Response 
Document  for  a  discussion  on  the 
rationale  behind  this  exclusion.  Many  of 
these  chemicals  are  also  excluded  under 
the  sanitizer/pool  chemicals  exemption. 
Again,  the  use  of  a  definition  wilt  be 
employed  to  exclude  these  chemicals. 
(See  §455.10  of  today's  final  rule  for  the 
definition).  The  four  chemicals  which 
are  excluded  from  the  pretreatment 
standards  because  EPA  determined  that 
they  do  not  pass  through  POTWs  are 
phenol.  2-chlorophenol,  2,4- 
dichlorophenol  and  2,4- 
di  methyl  phenol.  Phenol,  as  a 
constituent  in  sanitizer  products,  is 
excluded  from  the  rule  as  it  was 
excluded  under  the  proposed  sanitizer 
exemption  due  to  disproportionate 
economic  impacts.  See  the  Comment 
Response  Document  in  the  rulemaking 


record  for  a  ftuther  discussion  on  the 
decision  to  exclude  these  wastewater 
treatment  chemicals  and  the  chemicals 
that  do  not  pass  through. 

c.  Liquid  Chemical  Sterilants 

Section  221  of  the  Food  Quality 
Protection  Act  of  1996  (Pub.  L.  104-170) 
amended  the  definttion  of  "pesticide" 
in  FIFRA  to  exclude  liquid  chemical 
sterilant  products  (including  ahy 
sterilant  or  subordinate  disinfectant  ~^ 
claims  on  such  products)  which  are 
used  on  a  critical  or  semi-critical  device 
(as  defined  in  section  201  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act 
("FFDCA")  (21  U.S.C.  321).  See  7  U.S.C. 
136(u),  as  amended.  Because  Congress 
has  chosen  to  exclude  such  sterilant 
products  from  the  deRnition  of 
"pesticide",  EPA  has  modified  the 
applicability  provisions  of  this  rule  so 
that  the  efOuent  limitations  and 
pretreatment  standards  do  not  cover  the 
wastewater  discharges  from  the 
formulation,  packaging,  and/or 
repackaging  of  liquid  chemical  sterilants 
for  use  on  critical  devices  or  semi- 
critical  devices  as  these  terms  are  now 
defined  in  FFDCA  section  201  and 
FIFRA  section  2(u).  See  40  CFR 
455.40(f).  However,  facilities  which 
formulate,  package,  or  repacliage 
products  containing  liquid  chemical 
sterilants  into  other  types  of  products. 
e.g.,  pesticide  products  which  are  not 
used  on  critical  or  semi-critical  devices 
introduced  directly  into  the  human 
body,  should  be  aware  that  the 
wastewaters  resulting  from  the 
formulating,  packaging,  and  repackaging 
activities  are  covered  by  this  rule. 

2.  Wastewater  Sources 

In  the  proposal.  EPA  excluded  water 
from  on-site  employee  showers, 
laundries  and  testing  of  fire  protection 
equipment  (59  FR  17903).  EPA  has 
added  several  other  wastewater  sources 
,to  the  exclusion.  These  include:  Storm 
water,'*  water  used  for  testing  and 
emergency  operation  of  safety  showers 
and  eye  washes;  DOT  leak  test  bath 
water  from  non-continuous  overflow 
baths  (i.e.,  batch  baths)  where  no  cans 
have  burst  from  the  time  of  the  last 
water  change  out;  and  water  used  for 
cleaning  analytical  equipment  and 
glassware  and  for  rinsing  the  retain 
sample  container  in  on-site  laboratories. 
However,  the  initial  rinse  of  the  retain 
sample  container  is  considered  a 
process  wastewater  source  for  the  final 
regulation.  (See  the  Comment  Response 


■•  Slorm  water  a(  PFPR  facilitisa  and  Raniiing 
iislabliihmenis  is  coverad  by  the  Slorm  water 
Rogulatioru  Phaae  I  and  II,  rMpedivaly. 
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Document  for  a  discussion  on  the 
exclusion  of  these  wastewaters). 

B.  The  Zero  Discharge/Pellution 
Prevention  Alternative  Option 

Commenters  submitted  a  variety  of 
comments  which  prompted  the  Agency 
to  consider  the  Zero/P2  Alternative 
option.  The  most  significant  are 
summarized  below.  (See  the  Comment 
Response  Document  in  the  public 
record  for  additional  summary  of 
comment  responses  and  responses  to 
individual  comments.) 

1.  Cross  Media  Impacts  and  Incineration 
Issues 

Commenters  on  the  proposed  rule 
believe  that  the  zero  discharge  standard, 
as  proposed,  would  lead  to  a  large 
increase  in  cross-media  impacts  because 
the  majority  of  facilities  would  be  forced 
to  contract  haul  dilute  non-reusable 
wastewaters  off-site  for  incineration  (or 
other  off-site  disposal).  Commenters 
questioned  the  goal  of  achieving  zero 
discharge  when  it  leads  to  an  increase 
in  cross-media  impacts. 

At  the  time  of  the  proposed  rule,  EPA 
believed  that  the  proposed  approach  to 
achieving  "zero  discharge"  of 
wastewater  pollutants  from  PFPR 
facilities  would  result  in  increasing  the 
recycling,  reuse  and  recovery  of 
wastewater  pollutants.  In  addition,  EPA 
based  the  requirements  on  the  best 
practices  observed  at  PFPR  facilities 
studied  as  part  of  the  development  of 
the  rule.  However,  based  on  the 
concerns  raised  by  commenters  about 
the  potential  cross-media  impacts  EPA 
decided  to  seek  comment  on  the 
pollution  prevention  (P2)  alternative  to 
zero  discharge  in  order  to  reduce  these 
impacts  (60  FR  30217).  The  P2 
Alternative  to  the  zero  discharge 
standard  will  allow  a  discharge  of 
wastewater  after  waste  discharge 
reductions  are  achieved  using  certain 
flow  conservation,  recycle  or  reuse  and, 
under  certain  circumstances, 
wastewater  treatment  practices.  Should 
a  facility  choose  to  comply  with  the 
regulation  through  the  P2  Alternative 
the  need  for  off-site  disposal  is  reduced; 
thus,  the  cross-media  effects  are 
reduced. 

For  those  facilities  that  choose  to 
comply  with  the  final  rule  by  achieving 
zero  discharge,  EPA  has  revised  the  cost 
model.  The  revisions  add  costs  to 
account  for  increased  volumes  of  non- 
reusable  wastewaters  being  contract 
hauled  for  off-site  incineration  (see  the 
Final  Cost  and  Loadings  Report 
(September  1996)  for  a  discussion  on 
changes  to  the  costing  methodology). 
The  revised  cost  estimates  for  the 
industry  to  achieve  zero  discharge  of 


wastewater  pollutants,  including  the 
additional  contract  hauling  costs,  are 
still  found  to  be  economically 
achievable  for  the  industry.  (See  Section 
V  of  today's  notice  for  a  discussion  on 
the  economic  achievability  of  the  final 
regulation.) 

Commenters  also  commented  that  a 
significant  decrease  in  incineration 
capacity  and  an  increased  cost  would 
result  from  EPA's  combustion  policy 
which  may  limit  the  permitting  of  new 
incinerators  or  the  expansion  of 
capacity  of  existing  incinerators.  EPA 
has  addressed  this  concern  in  two  ways. 
First,  through  the  use  of  the  P2 
Alternative  to  zero  discharge,  this  final 
rule  will  allow  for  the  discharge  of 
much  of  the  non-reusable  PFPR 
wastewaters  that  might  otherwise  be 
contract  hauled  for  incineration. 
Second,  as  mentioned  above,  EPA  has 
revised  its  costing  methodology  for  the 
zero  discharge  option  to  include  off-site 
incineration  of  these  additional  non- 
reusable  wastewatere  and  has  still  found 
the  rule  to  be  economically  achievable 
by  the  industry.  In  addition,  EPA  does 
not  believe  an  additional  burden  will  be 
placed  on  incineration  capacity.  This  is 
supported  by  a  survey,  "Hazardous 
Waste  Incineration  1994,"  published  in 
the  EI  Digest.  June  1994  which  showed 
that  while  there  is  increasing  demand 
for  incineration  there  is  still  great 
untapped  capacity.  The  surveyed 
commercial  incinerators  believe  that 
market  saturation,  competition  with 
cement  kilns  and  successful  waMe 
minimization  efforts  by  industry 
account  for  the  unused  capacity  and  the 
decline  in  the  average  price  for 
incineration.  [See  the  memo  in  the 
record  entitled  Incineration  Costs  for 
PFP  Facilities,  September  30, 1994.1 

2.  Cross-Contamination  Policy 

Commenters  also  stated  that  complete 
reuse,  as  proposed,  is  not  achievable 
because  of  EPA's  existing  policy  on 
cross-contamination  of  pesticide 
products.  At  the  time  of  proposal  EPA 
was  using  a  standard  of  zero  for  cross- 
contamination.  This  meant  that  an 
active  ingredient  may  not  be  present  at 
any  concentration  in  a  FIFRA  registered 
product  where  it  is  not  listed  on  the 
confidential  statement  of  formula  (CSF) 
of  that  product  or  reported  to  EPA  as  an 
impurity.  During  the  study  phase  for  the 
development  of  the  proposal,  the 
industry  practice  was  to  triple  rinse 
containers  and  equipment.  Because  of 
recent  EPA  enforcement  actions, 
industry  commented  that  additional 
rinsing  is  being  used  to  comply  with  the 
cross-contamination  policy. 

Commenters  believe  that  more 
aggressive  enforcement  of  a  zero- 


standard  cross-contamination  policy 
would  increase  wastewater  volumes  to 
the  point  that  it  would  not  be  feasible 
to  reuse  these  volumes.  The  commenters 
also  believe  that  these  factors  were  not 
taken  into  account  when  the  proposed 
zero  discharge  regulation  was 
developed.  According  to  commenters,  a 
facility  that  performs  a  triple  rinse  of  the 
equipment  interiors  when  changing 
from  formulating  one  product  to 
another,  may  have  to  perform  additional 
rinses  (e.g.,  a  five  times  rinse)  to  ensure 
a  level  of  zero  cross-contamination, 
Commenters  stated  that  even  in  cases 
where  the  rinsate  from  the  "triple  rinse" 
could  be  stored  for  use  in  a  future 
formulation,  the  additional  rinses  create 
more  rinsewater  than  could  be  reused 
and  that  these  very  dilute  wastewatere 
would  have  to  be  contract  hauled  for 
off-site  disposal  to  achieve  zero 
discharge.  Commenters  believe  this 
additional  contract  hauling  of 
wastewater  not  only  makes  the 
proposed  regulation  economically 
unachievable,  but  increases  the 
opportunity  for  cross-media  impacts. 

At  the  time  of  the  supplemental 
notice  EPA  was  reviewing  the  pesticide 
cross-contamination  policy.  EPA  has 
since  published  a  Notice  of  Availability 
on  a  more  risk-based  draft  policy  in  the 
Federal  Register  for  public  comment  (61 
FR  1928;  January  24, 1996)  and  expects 
publication  of  the  final  policy  by  the 
end  of  1996.  In  addition,  EPA  has 
created  the  P2  Alternative  to  zero 
discharge  in  this  rulemaking  which 
would  allow  formulators,  packagers  and 
repackagers  to  discharge  these  dilute 
non-reusable  rinses  following  the  use  of 
specified  pollution  prevention  practices. 

3.  Request  for  De  Minimis  Discharge 

Due  to  the  concerns  described  above, 
many  commenters  requested  a  discharge 
allowance  for  these  excess  or  non- 
reusable  wastewaters,  Commenters 
suggested  that  they  would  be  willing  to 
agree  to  use  specified  pollution 
prevention  practices  and  pointed  to  the 
pollution  prevention,  recycle  and  reuse 
practices  described  in  the  preamble  to 
the  proposal  (59  FR  17866)  and  the 
technical  development  document  for  the 
proposal  (EPA  #821-R-94-002).  In  some 
cases  commenters  provided  examples  of 
possible  additional  practices  they  would 
be  willing  to  agree  to  use.  EPA  believes 
that  a  discharge  allowance  ("pollution 
prevention  allowable  discharge")  may 
provide  an  added  incentive  to  increase 
the  use  of  pollution  prevention  and 
recycle  practices,  while  ensuring  that 
facilities  are  maximizing  pollutant 
reductions  in  the  wastewater  while 
minimizing  cross-media  effects. 
Therefore,  in  response  to  the  request  for 
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a  "de  minimis"  discharge  aitemalive. 
FPA  has  incorporated  the  P2  Alternative 
into  the  zero  discharge  standard  for  the 
final  regulation. 

4.  Pollution  Prevention  Alternative 

Several  changes  have  been  made  to 
the  P2  Alternative  since  it  was  first 
presented  in  the  Supplemental  Notice. 
The  most  significant  revision  is  that  a 
facility  will  be  able  to  choose  between 
achieving  zero  discharge  or  an  allowable 
discharge  (using  the  P2  Alternative)  on 
a  produ<:t  family/pro(.-e8s  line/process 
unit  basis. 

In  the  supplemental  notice,  this 
choice  was  to  be  made  on  a  facility  wide 
basis.  However,  based  on  f:omments. 
EPA  believes  that  the  ZBro/P2 
alternative  option  will  be  most  practical 
if  facilities  can  choose  zero  discharge  for 
those  processes/pro(»ss  units  at  their 
facility  that  are  most  amenable  to  zero 
discharge,  while  choosing  the  P2 
Alternative  for  other  portions  of  the 
facility  for  which  the  pollution 
prevention  practices  are  most  suited. 
EPA  believes  that  this  change  will  also 
reduce  burden. 

in  addition.  EPA  has  made  some 
changes  to  the  listed  pollution 
prevention  practices.  First,  the  two 
tables  of  listed  practices,  as  found  in 
Appendix  B  of  the  Supplemental 
Notice,  have  been  combined  into  one 
table.  In  addition,  based  on  comments, 
revisions  have  been  made  to  the 
language  used  on  the  table  of  listed 
practices.  Under  the  fmal  rule,  any 
practice  may  be  modiHed  with  an 
adequate  justification.  When  no 
justification  is  listed  for  the  specific 
practice  it  can  be  modified  via  best 
professional  or  engineering  judgement 
(BPJ  or  BEJ,  rHspet:tiveIy).  EPA  believes 
this  is  appropriate  due  to  the  unique 
and  individual  situations  that  may  arise 
at  a  particular  facility  (see  the  Comment 
Response  Document  in  the  rulemaking 
record  or  the  P2  Guidance  Manual  for 
the  PFPR  Industry  for  examples  of  such 
situations).  However,  for  listed  practices 
where  no  justification  is  listed  on  the 
table,  a  facility  will  initially  have  to 
submit  a  requo.st  for  a  modification  to 
the  permitling/<:ontrol  authority  for 
review  and  approval.  The  permitting/ 
control  authority  is  expected  to  use  BPJ 
or  BEJ  to  do<;ide  if  the  justification 
provided  is  adequate.  In  addition,  the 
permitting/control  authority  will  be  able 
to  add  or  rej)la(;i'  practices  specified  by 
the  rule  with  new  or  innovative 
practices  that  are  more  effective  at 
reducing  the  pollutant  loadings  from  a 
specifi(  facility  to  the  environment. 

EPA  has  also  added  some  additional 
justifications  to  the  table  of  li.sted 
pracli«;es  based  on  comments.  For 


example,  EPA  will  allow  facilities  to 
modify  the  practice  of  reusing  and/or 
storing  and  reusing  rinsates  generated 
by  rinsing  of  drums  containing  only 
inerts  when  a  facility  can  demonstrate 
that  the  large  concentration  of  the  inert 
in  the  formulation  creates  more  volume, 
after  using  water  conservation  practices, 
than  could  feasibly  be  reused  or  when 
the  concentration  of  the  inert  is  so  small 
(i.e..  perfumes)  that  the  reuse  would 
cause  a  formulation  to  exceed  the  ranges 
allowed  in  the  Confidential  Statement  of 
Formula  (CSF). 

Based  on  comment,  EPA  has  also 
combined,  added  and  removed  other 
practices.  For  example.  EPA  has  added 
a  practice  concerning  dry  formulation 
interior  equipment  cleaning  that 
specifies  that  facilities  must  cleanout 
such  interiors  with  dry  carrier  prior  to 
any  water  rinse  and  that  this  carrier 
material  should  preferably  be  stored  and 
reused  in  future  formulation  of  the  same 
or  compatible  product  (or.  as  a  last 
resort,  properly  disposed  of  as  solid 
waste).  EPA  has  combined  many  of  the 
water  conservation  practices,  such  as 
use  of  flow  reduction  on  hoses,  use  , 
low  volume/high  pressure  rinsing 
equipment  and  floor  scrubbing 
machines,  into  one  listed  practice. 
Finally.  EPA  has  removed  the  provision 
for  dedicated  equipment  that  was 
contingent  on  the  inability  to  reuse 
interior  rinsates.  Instead,  this  practice 
will  be  discussed  in  the  P2  Guidance 
Manual  for  the  PFPR  Industry.  (See 
Table  8  to  Part  455  of  the  final 
regulation,  for  the  listed  practices  and 
listed  justifications). 

Furthermore,  EPA  has  refined  the 
definition  ofP2  allowable  discharge.  In 
response  to  comment,  this  definition 
states  that  "appropriate  pollution 
control  technologies"  include  not  only 
those  technologies  listed  on  Table  10  of 
the  regulation,  but  also  include  a 
pesticide  manufacturer's  treatment 
system  or  an  equivalent  system,  used 
individually  or  in  any  combination  to 
achieve  the  level  of  pollutant  reduction 
determined  by  the  permitting  authority 
or  control  authority.  An  equivalent 
system  is  a  wastewater  treatment  system 
that  is  demonstrated  in  literature, 
treatability  tests  or  .self-monitoring  data 
to  remove  a  similar  level  of  pesticide 
active  ingredient  (PAD  or  priority 
pollutants  as  the  applicable  treatment 
technology  listed  in  Table  10  to  part  455 
of  the  final  regulation. 

Finally.  EPA  has  decided  to  allow  the 
control  authority  to  use  best  engineering 
judgement  to  waive  pretreatment  at  the 
PPTR  facility  prior  to  discharge  to  the 
POTW  under  certain  circumstances. 
Under  the  final  P2  Alternative  to  zero 
discharge,  an  indirect  discharger  must 


pretreat  the  portion  of  their  allowable 
P2  discharge  that  includes  interior 
equipment  rinsates  (including  drum 
rinsates),  leak  and  spill  cleanup  water 
and  floor  wash  prior  to  discharge  to  the 
POTW.  However,  EPA  will  allow  the 
control  authority  to  waive  the 
pretreatment  requirements  for  floor 
wash  and  the  final  interior  rinse  of  a 
triple  rinse  that  has  been  demonstrated 
to  be  non-reusable  when  the  facility 
demonstrates  that  the  level  of  PAIs  and 
priority  pollutants  in  such  wastewaters 
are  at  a  level  that  is  too  low  to  be 
effectively  pretreated  at  the  facility  and 
have  been  shown  to  neither  pass 
through  or  interfere  with  the  operations 
of  the  POTW.  The  control  authority 
should  also  take  into  account  whether 
or  not  the  facility  has  employed  water 
conservation  when  generating  such  a 
non-reusable  wastewater. 

C.  Applicability  to  On-Site  and  Stand- 
alone Research  6-  Development  (R&D) 
Labomtories 

EPA  has  clarified  the  applicability  of 
the  final  PFPR  regulations  to  on-site  and 
stand-alone  R&D  lalraratories  (i.e.,  no 
PFPR  on-site).  The  final  PFPR  effluent 
guidelines  and  standards  do  not  apply 
to  wastewater  generated  from  the 
development  of  new  formulations  of 
pesticide  products  and  the  associated 
efficacy  and  field  testing  (where 
resulting  product  is  not  manufactured 
for  sale).  This  includes  such 
wastewaters  generated  at  stand-alone 
R&D  laboratories  as  well  as  at  R&D 
laboratories  located  on-site  at  PFPR 
facilities.  EPA  received  many  comments 
describing  the  operations  at  both  on-site 
and  stand-alone  R&D  facilities. 
Commenters  believe  that  wastewaters 
generated  at  these  R&D  laboratories  have 
extremely  limited  reuse  potential  due  to 
their  experimental  nature,  as  such 
formulations  may  only  be  produced 
once  or,  at  most,  for  one  set  of  trials. 
Therefore,  commenters  believe  that  the 
pollution  prevention  practices  listed  in 
the  Supplemental  Notice  (for  example, 
reuse  of  interior  rinsates  in  future 
formulation)  are  not  amenable  to  these 
one-time  wastewaters.  In  addition, 
experiments  require  the  use  of 
experimental  controls.  According  to 
commenters,  the  addition  of  rinsates 
into  the  "experimental  design  could 
alter  the  results  of  the  experiment  and 
render  the  data  obtained  useless."  EPA 
has  taken  the  above  information  into 
account,  in  addition  to  the  typically  low 
quantities  discharged  from  these 
operations  and  believes  that  the 
wastewaters  generated  by  experimental 
formulation,  efficacy  and  field  testing 
can  bo  adequately  addressed  in  permits 
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and  pretreatment  agreements  through 
BPJ  and  BEJ,  respectively. 

D.  Clarification  of  Issues  Concerning 
PFPB/Manufacturers 

Pesticide  Manufacturing  is  covered  by 
40  CFR  part  455  subparts  A  and  B. 
However,  close  to  50  pesticide 
manufacturers  also  perform  pesticide 
formulating,  packaging  and  repackaging 
at  their  facility  (called  "PFPR/ 
Manufacturers").  EPA  has  included  a 
discussion,  below,  to  aid  in  clarifying 
how  the  fmal  rule  applies  to  the  PFPR/ 
Manufacturers  in  regard  to  three  specific 
issues.  First,  EPA  will  clarify  the 
difference  between  adding  a  solvent  to 
stabilize  an  active  ingredient  and  adding 
a  solvent  (or  other  inert  ingredients)  to 
formulate  a  pesticide  product,  and 
which  practice  constitutes 
manufacturing  and  which  constitutes 
formulation.  Second,  EPA  will  discuss 
whether  on-site  incineration  can  be 
considered  as  achieving  zero  dischai^ge 
under  the  PFPR  final  rule.  Finally,  EPA 
will  amend  and  clarify  the 
interpretation  of  the  1978  zero  discharge 
BPT  rule  for  direct  discharging  PFPR/ 
Manufacturers  and  PFPR  stand-alone 
facilities. 

1.  Stabilizing  versus  Formulating 

Pesticide  manufiactiirers  may 
sometimes  add  a  solvent  (organic  or 
aqueous)  to  a  manufactured  PAI  or 
intermediate  for  the  purpose  of 
stabilizing  the  product  (e.g.,  for 
transport  or  storage).  The  Pesticide 
Manufecturing  Final  Technical 
Development  Document  IEPA-821-R- 
93-016;  page  1-9]  states  that  dilution  of 
the  manufactured  active  ingredient  is 
only  covered  by  the  Pesticide 
Manufiacturing  rule  when  it  is  "a 
necessary  step  following  a  chemical 
reaction  to  stabilize  the  product."  Thus, 
EPA  would  like  to  clarify  that 
manufacturers  can  perform  such 
operations  without  being  subject  to  the 
PFPR  effluent  guidelines  as  long  as  it  is 
a  necessary  step  to  stabilize  the  product 
following  a  chemical  reaction. 
Typically,  such  operations  are 
performed  without  placing  the  pesticide 
in  a  marketable  container  (i.e.,  diey  are 
shipped  in  bulk  via  tank  truck,  rail  car 
or  tote  tank).  However,  PFPR  Cacilities 
should  not  conclude  that  they  can 
receive  PAIs  (that  they  do  not 
manufacture),  even  in  bulk  quantities, 
and  dilute  it  with  solvent  or  other 
carrier  without  being  subject  to  the 
PFPR  effluent  guidelines,  as  this  would 
be  considered  formulating  under 
$455.10. 


2.  On-site  Incineration  as  Zero 
Discharge 

Although  EPA  proposed  zero 
discharge  limitations  based  on  pollution 
prevention,  recycle/reuse  and  treatment 
for  reuse,  bdlities  may  meet  this  zero 
discharge  requirement  through  a 
number  of  other  practices.  These 
practices  include  hauling  wastewater  to 
off-site  destinations,  such  as  sites  which 
have  incineration,  deep  well  injection 
disposal  and  centralized  (commercial) 
wastewater  treatment  and  subsequent 
discharge.  In  some  cases,  wastewaters 
are  returned  to  the  registrant  or 
manufacturer.  In  a  few  instances,  on-site 
incineration  of  PFPR  wastewaters  is 
being  conducted. 

EPA  received  comment  requesting 
clarification  of  whether  on-site 
incineration  is  an  acceptable  means  of 
achieving  zero  discharge.  For  purposes 
of  this  rule,  EPA  considers  on-site 
incineration  a  valid  option  for  achieving 
zero  discharge  of  PFPR  process 
wastewaters.  Wet  scrubbing  devices 
used  for  air  pollution  control  on  existing 
on-site  incinerators  at  PFPR  focilities  are 
not  subject  to  the  PFPR  effluent 
guidelines.  The  only  existing  on-site 
incinerators  at  facilities  covered  by  the 
PFPR  regulation  are  at  faciUties  which 
also  manufacture  pesticide  active 
ingredients  (PFPR/Manufacturers). 
S(7ubber  wastewater  discharges  from 
these  incineration  activities  are 
currently  regulated  under  the  pesticide 
manufacturing  effluent  guidelines  (40 
CFR  part  455,  subparts  A  and  B;  see  58 
FR  50638,  September  28, 1993)  for  the 
PAIs  manufactured  at  these  facilities. 

On-site  incineration  at  new  sources 
(i.e.,  NSPS  and  PSNS),  would  also 
qualify  as  meeting  zero  discharge  under 
the  PFPR  regulation  and  scrubber  water 
discharges  from  these  on-site 
incinerators  would  be  covered  by  the 
pesticide  manufacttuing  new  source 
standards.  However,  scrubber 
wastewater  discharges  from  the  on-site 
incineration  of  PAIs  not  regulated  by  the 
pesticide  manufiacturing  rule  would 
have  to  be  controlled  using  a  BPJ  or  BEJ 
basis. 

3.  Amending  and  Clarifying  of  BPT 

The  1978  BPT  regulation  (43  FR 
44846;  September  29, 1978)  established 
a  zero  discharge  limitation  for  direct 
discharges  from  pesticide  formulating 
and  paduaging^  Cacilities.  This  included 
pesticide  formulating,  packaging  and 
repackaging  that  occurred  at  direct 
discharge  pesticide  manufacturing 


facilities  as  well  as  stand-alone  PFPR 
facilities.^  The  basis  for  the  1978  zero 
discharge  BPT  limitation  was  water 
conservation,  reuse  and  recycle 
practices,  with  any  residual  water  being 
evaporated  or  hauled  off-site  to  a 
landfill.  However,  many  facilities  that 
were  direct  dischargers  in  1978 
switched  to  indirect  discharge  of 
wastewaters  through  POTWs  instead  of 
achieving  zero  discharge  via  recycle  and 
land  filling  or  evaporation.  Due  to  the 
1978  BPT  regulation,  presently,  there 
should  be  no  direct  discharging  PFPR 
facilities.  However,  the  zero  discharge 
limitation  was  not  interpreted  or 
implemented  in  the  same  way  for  PFPR/ 
Manufacturers  as  it  was  for  stand-alone 
PFPR  facilities. 

It  is  EPA's  understanding  that 
permitting  authorities  incorporated  the 
BPT  zero  discharge  standard  for  PFPR 
wastewaters  into  the  pesticide 
manufacturers'  NPDES  permits  as  a 
"zero  allowance."  A  zero  allowance 
would  let  a  PFPR/Manufacturer 
discharge  PFPR  wastewaters  along  with 
their  pesticide  manufacturing 
wastewaters  as  long  as  they  did  not 
exceed  the  pesticide  limitations  in  the 
Pesticide  Manufacturing  rule.  The  1978 
pesticide  manufacturing  BPT  limitations 
were  presented  as  a  total  pesticides 
limit  for  49  specific  PAIs.  However,  the 
more  recent  BAT  and  NSPS  limitations 
(58  FR  50638;  September  28, 1993)  do 
not  set  a  total  pesticides  limit  but, 
instead  set  individual  production-based 
limitations.  Since  the  pesticide 
manufactiuing  limits  are  based  solely  on 
the  manufacturing  production  and  do 
not  include  the  PFPR  production, 
permits  could  still  use  a  zero  allowance 
approach  to  allow  discharges  of  PFPR 
wastewater  from  these  combined 
facilities. 

At  the  time  of  proposal,  EPA  did  not 
believe  it  was  necessary  to  amend  the 
1978  BPT  because  the  zero  discharge 
limitation  was  comparable  to  the 
proposed  standard  of  zero  discharge.^ 
EPA  recognized  that  the  bases  for  the 
1978  BPT  and  proposed  rule  were  not 
identical  and  that  land  filling  and 
evaporation  were  no  longer  the  best 
options  for  achieving  zero  discharge  (59 
FR  17870).  However,  EPA  believed  that 


'  In  1978  repack^ing  was  not  included  in  the 
title  of  Subcategory  Cbut  wa«  covered  by  the  BPT 
regulation  and,  thereftKe,  will  be  included  in  the 
title  Cor  the  flnal  rule. 


•A  stand-alone  PFPR  facility  is  a  ITPR  tacilily 
where  either  (1)  No  pesticide  nianufacturing 

occurs:  or  (2)  where  pesticide  manufacturing    

process  wrastewaters  are  not  commingled  with  PFPR 
process  wastewaters.  Such  facilities  may  formulate, 
package  or  repackage  w  manufacture  other  non- 
pesticide  cfaeinical  products  and  be  considered  a 
"stand-alone"  PFPR  facility. 

^  EPA  propoeed  a  zero  discharge  standard  (or 
PSES  band  on  pollution  prevention,  recycle/reuse 
and,  whan  necessary,  treatment  and  reuse  and 
expected  it  to  be  Implanwnted  via  "no  flow"  of 
process  wastewater. 
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siiK  .)  both  the  1978  BPT  and  the 
jiroposwl  rule  were  largely  based  on 
wtter  conservation,  recyi  le  and  reuse 
pia«.tic:es.  facilities  could  meet  BPT  in  a 
manner  similar  to  the  proposed  rule. 
Following  proposal,  VS'A  re<;eived 
many  comments  on  and  requests  for 
revision  of  the  BPF  regulation  from  the 
PFPR/Manufacturing  facilities  and  trade 
associations.  (>ommenters  raised  i.ssues 
related  to  the  te<:hnical  feasibility  of 
zero  discharge  for  both  the  proposed 
rule  and  the  1978  BPT  rule. 

(.ommenters  believed  that,  because 
not  all  wastewaters  were  reusable  as 
EPA  had  assumed,  the  potential 
increase  in  cross-media  impacts 
associated  with  a  zero  discharge 
regulation  in  addition  to  the  large  costs 
asso<:iated  with  contract  hauling  for 
incineration  made  any  zero  discharge 
regulation  infeasible.  The  commenters 
requested  numeric  discharge  limitations 
and/or  a  "de  minimis"  discharge 
allowance  (associated  with  pollution 
prevention  practices)  for  their  PI-PR 
wastewaters  and  that  BIH"  be  revised 
accordingly.  Based  on  these  and  other 
comments  on  the  proposed  nde,  EPA 
developed  the  Zero/P2  Alternative  for 
PSES  and  BAT  (for  Sub<:ategory  C 
facilities)  which  was  discussed  in  the 
Supplemental  Notice  and  revised  based 
on  additional  comment  for  today's  final 
rule. 

Commenters  al.so  s[)«cincally 
commented  on  the  need  for  revision  of 
the  1978  BPT  due  to:  (1)  Certain 
practices  on  which  the  1978  BPT  was 
based  (for  example,  land  fdling  and 
evaporation)  are  no  longer  desirable 
be<.ause  they  may  cause  cross-media 
impacts  or  may  no  longer  be  available; 
and  (2)  the  changes  in  PAIs  and 
pesticide  formulation  chemistries  since 
1978.  For  example,  many  pesticide 
products  have  been  reformulated  from 
an  organic  solvent-based  product  to  a 
'water-ba.sed  product  to  avoid  the 
generation  of  volatile  organic 
compounds  (VOCs).  This  has,  in  many 
c;ases,  caused  an  increase  in  the  volume 
of  wastewater  generated  by  this 
industry.  In  addition,  many  facilities  are 
switching  to  safer,  more 
"environmentally  friendly"  pesticide 
active  ingredients  which  would  change 
the  characteristics  of  the  wastewaters 
from  those  determined  in  1978. 
Commente'rs  believe  that  EPA  must 
revise  BPT  or  account  for  the  additional 
costs  associated  with  the  current 
practices  that  would  be  utilized  to  meet 
the  zero  disi:harge  limitation  (i.e.,  off- 
site  incineration). 

Based  on  the  tromments  discussed 
above.  EPA  has  de<.ided  to  amend  BPT 
for  both  the  existing  direct  discharging 
PFPR/ Manufacturers  and  .stand-alone 


PFPR  facilities  to  allow  them  to  choose 
lietween  zero  discharge  and  the  P2 
Alternative.  EPA  believes  that  although 
the  stand-alone  PFPR  facilities  are 
already  achieving  zero  discharge,  in 
compliance  with  the  1978  BPT,  the 
methods  they  are  employing  may 
potentially  result  in  cross-media 
impacts  that  the  use  of  the  P2 
Alternative  would  potentially  reduce. 

Also,  these  changes  will  make  BPT 
consistent  with  BAT  (and  PSES)  while 
essentially  achieving  the  same  pollutant 
removals  and  potentially  decreasing 
cross-media  impacts  asso<:iated  with 
various  o^-site  disposal  methods.  In 
addition,  the  change  to  the  BPT 
limitation  that  is  being  promulgated 
today  for  PFPRyManufacturers  will 
clarify  that  the  method  by  which  the 
zero  discharge  limitation  has  been 
implemented  (i.e.,  use  of  a  zero 
allowance)  is  appropriate. 

The  final  PFPR  rule  will  allow 
discharge  of  PFPR  wastewaters  from 
PFPR/Manufacturing  facilities  in  two 
specific  ways.  For  those  facilities 
choosing  to  comply  with  zero  discharge 
(as  opposed  to  the  P2  Alternative),  their 
permits  should  incorporate  the  "zero 
allowance"  approach  for  the  PFPR 
portion  of  their  operations  for  the  PAIs 
that  they  manufacture.  For  those  PAIs 
formulated  and  not  manufactured  at  the 
facility,  the  permit  should  apply  a  strict 
zero  discharge.  In  part,  this  is  because 
their  pesticide  manufacturing 
wastewater  treatment  system  may  not 
consist  of  the  appropriate  treatment 
technologies  for  such  PAIs  or  the 
treatment  system  may  not  be  designed 
to  treat  the  additional  volumes  and/or 
concentrations  of  the  "non- 
manufactured"  PAIs. 

However,  PFPR/Manufacturers  can 
choose  the  P2  Alternative  to  zero 
discharge.  Such  facilities  would  not 
have  to  achieve  zero  discharge  or  zero 
allowance  of  their  PFPR  wastewaters. 
Instead,  these  facilities  would  comply 
with  the  practices  specified  in  the  P2 
Alternative  and  would  receive  a  "P2 
discharge  allowance"  following 
treatment  (see  §455.41  of  the  final 
regulation  for  the  definition  of  P2 
allowable  discharge).  The  P2  discharge 
allowance  can  be  applied  to  both 
pesticides  that  are  formulated/ 
packaged/repackaged  and  manufactured 
as  well  as  those  that  are  not 
manufactured  on-site.  (Note:  Facilities 
can  choose  between  zero  discharge  and 
the  P2  Alternative  on  a  product  family/ 
process  line/process  unit  basis.] 

The  treatment  system  used  to  treat  the 
combined  PFPR  and  pesticide 
manufacturing  wastewaters  must 
incorporate  treatment  that  is  appropriate 
for  those  PAIs  which  are  not  also 


manufactured  on-site  (i.e.,  those  PAIs 
for  which  individual  pesticide 
manufacturing  product  ion -based 
limitations  are  not  contained  in  the 
NPDES  permit).  Treatment  is  deemed 
appropriate  through  the  use  of: 
treatability  studies  found  in  literature  or 
performed  by  the  facility:  long-term 
monitoring  data;  or  Table  10  of  the  final 
rule. 

As  discussed  above,  EPA  is  also 
amending  BPT  for  stand-alone  PFPR 
facilities.  Stand-alone  facilities  that  do 
not  send  their  wastewaters  to  POTWs 
can  choose  to  comply  with  the  P2 
Alternative  or  can  remain  as  zero 
discharge.  Facilities  choosing  the  P2 
Alternative  may  have  to  apply  for  an 
NPDES  permit  if  they  do  not  already 
have  a  permit. 

E.  Clarification  of  Refilling 
Establishments 

EPA  has  decided  to  use  the  same 
general  definition  for  "refilling 
establishment"  as  in  the  proposed 
effluent  guideline  and  the  proposed 
FIFRA  Standards  for  Pesticide 
Containers  and  Containment  rule  (i.e., 
an  establishment  where  the  activity  of 
repackaging  pesticide  product  into 
refillable  containers  occurs).  However, 
EPA  will  use  different  applicability 
statements  in  each  of  the  regulations  to 
further  define  the  term  as  appropriate 
for  the  particular  regulation.  (See  the 
Comment  Response  Document  for 
additional  discussion).  The  limitations 
and  standards  of  Subpart  E  of  the  PFPR 
final  rule  apply  to  the  repackaging  of 
pesticide  products  performed  by 
refilling  establishments:  (a)  That 
repackage  agricultural  pesticides;  (b) 
whose  primary  business  is  wholesale  or 
retail  sales;  and  (c)  where  no  pesticide 
manufacturing,  formulating  or 
packaging  occurs.  Subpart  E  (Refilling 
Establishments)  is  not  applicable  to 
wastewater  generated  from  custom 
application  or  custom  blending. 

F.  RCRA  Issues 

A  number  of  commenters  requested 
clarification  concerning  the  potential  for 
conflict  between  the  proposed  zero 
discharge  effluent  guidelines  limitations 
and  standards  and  certain  requirements 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Specifically, 
commenters  requested  that  EPA  explain, 
in  the  final  rule,  its  interpretation  of  the 
wastewater  treatment  unit  exemption 
under  RCRA  (40  CFR  264.1(g)(6). 
265.1(c)(10))  with  respect  to  facilities 
regulated  by  a  national  effluent 
guideline  requirement  of  zero  discharge 
and  how  such  an  exemption  would 
apply  to  the  Universal  Treatment 
System  (UTS).  They  also  requested 
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clarification  on  the  90-day  RCRA 
hazardous  waste  storage  limitation. 

In  general,  owners  and  operators  of 
hazardous  waste  treatment,  storage,  and 
disposal  (TSD)  facilities  must  meet  the 
standards  outlined  in  40  CFR  part  264 
(and  part  265  for  interim  status). 
However,  the  wastewater  treatment  unit 
exemption  (40  CFR  264.1(g)(6),  40  CFR 
26S.l(c)(10))  is  intended  to  exempt, 
htim  certain  RCRA  requirements, 
wastewater  treatment  units  at  facilities 
that  are  subject  to  the  NPDES  or 
pretreatment  requirements  under  the 
Clean  Water  Act*  (for  example.  PFPR 
facilities).  The  specific  definition  of 
wastewater  treatment  imits  that  are 
exempt  firom  certain  RCRA  requirements 
is  found  in  40  CFR  260.10.  The  RCRA 
wastewater  treatment  unit  exemption 
does  not  exempt  hazardous  wastewaters 
at  these  facilities  from  RCRA 
requirements,  but  does  exejnpt  the 
facilities  from  obtaining  a  TSD  permit 
for  wastewater  treatment  systems 
treating,  storing,  or  generating  listed  (40 
CFR  261.30-33)  or  characteristic  (40 
CFR  261.20-24)  hazardous  wastes.  EPA 
points  out  that  many  pesticide  active 
ingredients  are  not  RCRA  listed 
hazardous  wastes  and  most  PFPR 
wastewaters  do  not  exhibit  hazardous 
waste  characteristics;  therefore,  such 
non-hazardous  wastewaters  would  not 
be  covered  by  the  RCRA  Subtitle  C 
requirements. 

As  mentioned  above,  many 
commenters  requested  that  EPA  clarify 
whether  or  not  the  wastewater  treatment 
unit  exemption  can  be  applied  to 
facilities  that  are  not  discharging  their 
treated  wastewater  effluent  due  to  a  zero 
discharge  limitation  in  a  national 
effluent  guideline.  Facilities  subject  to 
an  effluent  guideline  which  sets  a  zero 
discharge  or  other  limitations  or 
standards  (such  as  the  P2  Alternative) 
can.  in  fact,  be  eligible  for  the  RCRA 
wastewater  treatment  unit  exemption, 
assuming  that  they  also  satisfy  the 
exemption's  other  criteria. 

Commenters  also  requested 
clarification  on  how  the  RCRA  90-day 
limit  on  the  storage  of  hazardous  wastes 
(40  CFR  262.34)  applies  to  rinsates 
being  stored  for  subsequent  reuse  in 
accordance  with  the  PFPR  effluent 
guidelines.  Generally,  RCRA  TSD 
permits  (or  interim  status)  are  required 
for  facilities  that  store  hazardous  waste 
on  site.  However,  the  RCRA  regulations 
allow  facilities  that  generate  hazardous 
waste  to  store  the  waste  without  a 
permit  or  interim  status  provided  that 
certain  criteria,  including  a  90-day  limit 


"  Section  402  of  the  Clean  Water  Act  addresses 
the  NPDES  requirements,  while  Section  307(b) 
addresses  the  pretreatment  standards. 


on  storage  for  large  quantity  generators, 
are  satisfied  (these  criteria  are  outlined 
in  40  CFR  262.34).  As  mentioned  earlier 
in  this  section,  most  PFPR  wastewaters 
would  not  be  defined  as  RCRA 
hazardous  waste,  either  because  the 
wastewater  does  not  meet  a  RCRA 
listing,  or  does  not  exhibit  any 
hazardous  characteristic;  of  course, 
generators  are  still  required  to  make  this 
determination  with  respect  to  their  own 
wastes  (40  CFR  262.11).  If  a  material  is 
not  a  hazardous  waste,  the  RCRA 
regulations,  including  storage 
requirements,  do  not  apply. 

For  any  rinsewaters  that  potentially 
meet  a  RCRA  listing  or  exhibit  a  RCRA 
characteristic,  such  rinsewaters  being 
stored  for  direct  reuse  as  outlined  under 
today's  final  PFPR  effluent  guidelines 
and  standards  would  not  be  considered 
wastes  by  the  Agency  (see  40  CFR 
261.2(e)(1)).  As  described  elsewhere  in 
today's  rulemaking,  these  rinsewaters 
do  not  require  treatment  prior  to  reuse 
and,  due  to  stringent  product 
specifications,  do  not  contain 
constituents  that  are  not  needed  in  the 
product  being  formulated.  In  these 
situations  where  the  rinsewaters  are  not 
classified  as  a  waste,  the  RCRA 
regulations  (including  the  generator 
requirements  and  storage  requirements) 
do  not  apply.  However,  the  RCRA 
regulations  do  require  that  materials 
being  stored  for  reuse  not  be 
accumulated  speculatively 
(speculatively  accumulated  materials 
are  classified  as  wastes).  A  material  is 
not  accumulated  speculatively  if  the 
person  accumulating  it  shows  that  the 
material  is  recyclable,  has  a  feasible 
means  of  being  recycled,  and  that 
during  the  calendar  year,  the  amount  of 
material  recycled  equals  at  least  75 
percent  by  weight  or  volume  of  the 
amount  of  that  material  accumulated  at 
the  beginning  of  the  period.  See  40  CFR 
261.1(c)(8)  and  261.2(e)(2)(iii). 

IV.  The  Final  Regulation 

A.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

1.  Pesticide  Formulating,  Packaging  and 
Repackaging  (Subcategory  C) 

Under  the  final  rule,  EPA  is 
establishing  a  zero  discharge 
pretreatment  standard  with  a  P2 
Alternative  which  allows  a  discharge  to 
POTWs.  The  zero  discharge  standard  is 
based  on  pollution  prevention,  recycle 
and  reuse  practices  and,  when 
necessary,  treatment  (through  the 
Universal  Treatment  System)  for  reuse. 
The  basis  also  includes  some  amount  of 
contract  hauling  for  off-site  incineration 
which  may  be  necessary  to  achieve  zero 
discharge.  Compliance  with  the 


alternative  (P2  Alternative)  is  based  on 
performing  specific  pollution 
prevention,  recycle,  reuse  and  water 
conservation  practices  (as  listed  in 
Table  8  to  part  455  of  the  final  rule) 
followed  by  a  P2  allowable  discharge 
which  requires  treatment  of  interior 
wastewater  sources  (including  drum 
rinsates),  leak/spill  cleanup  water  and 
floor  wash  prior  to  discharge  to  a 
POTW.9 

EPA  visualized  the  Universal 
Treatment  System  (UTS)  as  a  flexible 
system  consisting  of  a  variety  of 
treatment  technologies  that  have  been 
determined  to  be  effective  for  treating 
PFPR  wastewaters.  The  UTS  can 
include  various  combinations  of 
treatment  technologies  consisting  of 
emulsion  breaking,  hydrolysis,  chemical 
oxidation,  metals  precipitation  and 
carbon  adsorption.  See  Section  7  of  the 
Final  Technical  Development  Document 
[EPA-«21-^-96-019l  for  the  PFPR 
effluent  guideline  and  the  proposal  (59 
FR  17873)  for  a  detail  description  of  the 
UTS. 

EPA  determines  which  pollutants  to 
regulate  iii  PSES  on  the  basis  of  whether 
or  not  thley  (wss  through,  interfere  with, 
or  are  incompatible  with  the  operation 
of  POTWs  (including  interference  with 
sludge  practices).  A  pollutant  is  deemed 
to  pass  through  when  the  average 
percentage  removed  nationwide  by 
well-operated  POTWs  (those  meeting 
secondary  treatment  requirements)  is 
less  than  the  percentage  removed  by 
directly  discharging  facilities  applying 
BAT  for  that  pollutant.  In  the  pw^icide 
chemical  manufacturing  final  rule, 
phenol,  2-chlorophenol,  2,4- 
dichlorophenol  and  2.4-dimethylphenol 
were  found  to  not  pass  through  POTWs 
(58  FR  50649;  September  28  1993). 
Phenol  is  a  PAI  that  is  exempted  from 
this  final  rule  under  the  sanitizer 
exemption  while  the  remaining  three 
chemicals  are  priority  pollutants. 

As  discussea  in  Section  III.A.l,  based 
on  comments  and  the  addition  of  the 
pollution  prevention  alternative  to  the 
zero  discharge  standard  for  the  final 
rule,  EPA  believes  it  is  appropriate  to 
exempt  phenol  from  the  final  PFF*R 
effluent  guidelines  and  standards,  and 
to  exclude  2-chlorophenol,  2,4- 
dichlorophenol  and  2,4-dimethylphenol 
from  regulation  in  the  final  categorical 
pretreatment  standards  (PSES  and 


*ln  individual  cases  the  requirement  of 
wastewater  prelreatmenl  prior  to  discharge  to  the 
POTW  may  be  removed  for  floor  wash  or  the  final 
rinse  of  a  non-reusable  triple  rinse  by  the  control 
authority  when  (he  facility  has  demonstrated  ttiat 
the  levels  of  PAIs  and  priority  pollutants  in  such 
wastewaters  are  at  a  level  that  is  too  low  to  be 
effectively  prelreated  at  the  facility  and  have  been 
shown  to  neither  pass  through  or  interfere  with  the 
operations  of  the  POTW. 
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PSNS)  because  these  three  pollutants 
have  been  determined  not  to  pass 
through  POTWs. 

EPA  has  estimated  the  compliance 
cost  for  the  industry  to  achieve  the 
pretreatment  standards  (PSES) 
contained  in  the  final  rule  at  $29.9 
million  annually  ($1995).  The  current 
PAI  pollutant  loading  to  POTWs  is 
estimated  at  192,789  pounds  with  PAI 
removals  achieved  by  the  Hnal 
regulation  estimated  at  189,908  pounds 
(assuming  zero  removals  by  POTWs 
currently — see  Cost-EfTectiveness 
Analysis  in  Section  V.D.6).  This  means 
that  compliance  with  the  final  rule 
would  remove  almost  99%  of  the 
current  pollutant  loading.  Due  to  the 
toxic  nature  of  the  majority  of  PAIs,  the 
equivalent  toxic  weighted  pollutant 
removals  are  7.6  million  pound 
equivalents  '*'. 

2.  ReRlling  Establishments  (Subcategory 
E) 

EPA  is  establishing  pretreatment 
standards  for  existing  reHlling 
establishments  at  zero  discharge  of 
pollutants  in  process  wastewaters  to 
POTWs.  This  standard  is  based  on 
collection  and  storage  of  process 
wastewaters  followed  by  reuse  of  the 
wastewaters  as  make-up  water  for 
application  to  fields  in  accordance  with 
the  product  label.  Based  on  the  PFPR 
1988  questionnaire  survey,  98  percent  of 
the  existing  refilling  establishments 
achieve  zero  discharge. 

Only  a  small  number  of  refilling 
establishments  are  indirect  dischargers 
and  EPA  has  estimated  that  they  can 
comply  with  the  Hnal  pretreatment 
standards  at  nearly  zero  cost.  EPA  has 
estimated  that  only  19  facilities  (of  the 
1134)  do  not  achieve  zero  discharge  and 
they  currently  discharge  to  POTWs.  EPA 
estimates  a  capital  cost  of  only  $500 
(i.e.,  the  approximate  cost  of  a  minibulk 
tank  to  store  water  for  reuse)  for  each 
the  19  facilities  to  meet  the  zero 
discharge  PSES  standard. 


'"The  toxic  weighted  pollutant  removals  (in 
pound-equivalent*)  for  the  Tinal  rule  are  not  directly 
comparable  to  the  toxic  weighted  pollutant 
removals  presented  in  the  proposal  or  supplemental 
notice.  This  is  because:  (1)  The  method  used  to 
convert  acute  toxicity  values  to  chronic  value  was 
revised  from  a  1:100  ratio  to  a  1:10  ratio  and 
reduces  the  toxic  weighting  factor  for  many  PAIs; 
(21  the  toxic  weighting  factor  for  the  pyrethrins  was 
revised;  and  (3)  EPA  is  using  an  average  non-272 
PAI  toxic  weighting  (ac-rr  based  on  values  for  91 
non-272  PAIs  instead  of  using  the  current  loading- 
weighted  average  of  the  toxic  weighting  factors  for 
the  272  PAIs. 


B.  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

1.  Pesticide  Formulating,  Packaging  and 
Repackaging  (Subcategory  C) 

As  discussed  in  Section  III.D.3.  of 
today's  notice,  EPA  has  amended  and 
clarified  the  BPT  limitations  for  the 
PFPR/Maoufacturers  and  established 
BPT  limitations  for  the  stand-alone 
PFPR  facilities  (ie.,  PFPR  facilities 
where  no  pesticide  manufacturing 
occurs  or  where  pesticide 
manufacturing  process  wastewaters  are 
not  commingled  with  PFPR  process 
wastewaters).  In  addition  to  clarifying 
the  use  of  "zero  allowance"  for  zero 
discharge  for  PFPR/Manufacturers^EPA 
is  providing  both  the  PFPR/ 
Manufacturers  and  the  stand-alone 
PFPRs  with  the  opportunity  to  use  the 
P2  Alternative. 

Under  the  final  rule,  EPA  is  amending 
the  1978  BPT  standard  by  establishing 
a  zero  discharge  limitation  with  a 
compliance  alternative  which  provides 
for  P2  allowable  discharge  to  surface 
waters.  EPA  is  also  establishing  a  zero 
discharge  limitation  (without  the  use  of 
a  "zero  allowance"  permitting 
mechanism)  with  a  compliance 
alternative  for  a  P2  allowable  discharge 
for  the  stand-alone  PFPR  facilities.  (See 
Section  III.D.3.  for  additional 
discussion.) 

The  zero  discharge  limitation  is  based 
on  pollution  prevention,  recycle  and 
reuse  practices  and,  when  necessary, 
treatment  and  reuse  for  those  PAIs  that 
are  formulated,  packaged  and/or 
repackaged  but  are  not  also 
manufactured  at  the  facility.  The  basis 
also  includes  some  amount  of  contract 
hauling  for  off-site  incineration. 

Zero  allowance  is  established  for 
PFPR/Manufacturers  for  those 
pesticides  that  are  formulated,  packaged 
and/or  repackaged  and  manufactured  at 
the  facility.  Zero  allowance  is  based  on 
pollution  prevention,  recycle  and  reuse 
practices  and  treatment  and  discharge 
through  the  manufacturer's  wastewater 
treatment  system  within  the  pesticide 
manufacturing  production-based 
numeric  limitations  (i.e..  giving  no 
allowance  for  the  PFPR  wastewater  or 
its  production).  This  is  consistent  with 
how  the  existing  1978  BPT  zero 
discharge  requirements  have  been 
implemented  by  permit  writers. 

The  compliance  alternative  (P2 
Alternative)  is  based  on  performing 
specific  pollution  prevention,  recycle, 
reuse  and  water  conservation  practices 
(as  listed  in  Table  8  to  part  455  of  the 
final  rule)  followed  by  a  P2  allowable 
discharge  which  requires  treatment  of 
all  process  wastewaters  prior  to  direct 
discharge  to  surface  waters. 


EPA  has  estimated  that  there  are  no 
additional  costs  or  pollutant  removals 
associated  with  the  BPT  limitation  for 
the  PFPR/Manufacturers,  as  these  costs 
have  already  been  absorbed  by  the 
industry  over  the  past  18  years  as  a 
result  of  the  1978  BPT  regulation.  (See 
Section  IV.Cl.  for  a  discussion  on  BAT 
and  the  associated  costs  of  compliance). 

EPA  has  not  assigned  any  adaitional 
costs  to  the  stand-alone  PFPR  facilities 
as  they  are  also  currently  achieving  zero 
discharge.  However,  facilities  may 
choose  to  take  advantage  of  the  P2 
Alternative  in  order  to  achieve  a 
decrease  in  cross-media  impacts. 
Depending  on  the  current  means  of 
achieving  zero  discharge,  a  facility's 
costs  may  increase  or  decrease  when 
switching  to  the  P2  Alternative.  The 
costs  may  increase  initially  due  to  the 
cost  of  installing  a  wastewater  treatment 
system  due  to  the  associated  capitol 
costs;  however,  EPA  believes  that  over 
the  long  term,  the  annual  costs  for  those 
facilities  which  select  the  P2  Alternative 
would  be  lower.  EPA  assumes  that 
facilities  will  make  the  choice,  to 
continue  to  comply  with  zero  discharge 
or  to  move  to  the  P2  Alternative  based, 
in  significant  part,  on  economic 
considerations.  Therefore,  EPA  believes 
that  if  the  costs  associated  with  the  P2 
Alternative  were  signiHcantly  higher, 
the  fecility  would  not  alter  their  current 
means  of  compliance.  Accordingly,  EPA 
has  assumed  no  incremental  costs  as  a 
result  of  the  addition  of  the  P2 
Alternative  to  BPT  for  stand-alone  PFPR 
facilities. 

2.  Refilling  Establishments  (Subcategory 
E) 

The  existing  BPT  regulations  did  not 
cover  refilling  establishments.  As 
discussed  in  the  proposal  (59  FR  17870). 
the  practice  of  refilling  minibulks  did 
not  begin  until  the  late  1980's,  i.e.,  after 
the  original  BPT  regulation  was 
promulgated  in  1978.  Based  on  the 
PFPR  survey,  98  percent  of  the  existing 
refilling  establishments  achieve  2%ro 
discharge.  EPA  proposed  zero  discharge 
of  process  wastewater  pollutants  as  the 
BPT  limitations  for  refilling 
establishments. 

In  the  final  regulation  EPA  is 
establishing  a  BPT  limitation  for 
existing  refilling  establishments  at  zero 
discharge  of  pollutants  in  process 
wastewaters  to  waters  of  the  U.S.  This 
limitation  is  based  on  collection  and 
storage  of  process  wastewaters, 
including  rinsates  from  cleaning 
minibulk  containers  and  their  ancillary 
equipment;  and  wastewaters  from 
secondary  containment  and  loading 
pads.  The  collected  process  wastewater 
would  be  reused  as  make-up  water  for 
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application  to  fields  in  accordance  with 
the  product  label.  Since  greater  the  98% 
of  these  facilities  already  achieve  zero 
discharge  and  the  remaining  facilities 
discharge  to  POTWs,  the  costs 
associated  for  BPT  have  been  estimated 
to  be  nearly  zero. 

C.  Best  Available  Technology 
Economically  Achievable  (BAT) 

1.  Pesticide  Formulating,  Packaging  and 
Repackaging  (Subcategory  C) 

EPA  has  established  BAT  limitations 
that  are  equivalent  to  the  limitations 
established  for  BPT  for  PFPR/ 
Manufacturers  and  stand-alone  PFPR 
facilities  (see  Section  IV.B.l  for 
discussion  of  BPT  limitations). 

Under  the  proposal,  existing  direct 
discharge  PFPR/Manufacturers  were 
expected  to  treat  (for  reuse)  their  PFPR 
wastewaters  in  a  separate  treatment 
system  from  their  pesticide 
manufacturing  wastewater  treatment 
systems.  EPA  estimated  the  compliance 
costs  for  these  facilities  by  costing  them 
for  separate  PFPR  universal  treatment 
systems. 

Under  the  final  rule,  existing  direct 
discharging  Subcategory  C  facilities  will 
have  a  choice  of  either  complying  with 
a  zero  discharge  limitation  or  the  P2 
Alternative  (see  Section  in.D.3.  for  a 
discussion  oh  amending  and  clarifying 
BPT).  However,  the  rule  clarifies  that  in 
meeting  the  zero  discharge  limitation, 
permitting  authorities  may  authorize  the 
commingling  of  pesticide  manufacturing 
and  PFPR  process  wastewaters  to  meet 
the  pertinent  BAT  limitations  for 
pesticide  manufacturers  with  a  zero 
allowance  for  PAIs  in  PFPR 
wastewaters.  EPA  has  revised  the  cost 
model  to  account  for  changes  in  the 
finaj  rule  due  to  updated  analytical 
data,  changes  in  scope  and  the  addition 
of  the  P2  Alternative.  However,  EPA 
believes  that  an  overestimate  of  the 
costs  would  resuh  if  EPA  included  costs 
for  separate  UTS  systems  when  the 
facilities'  current  controls,  used  for 
treating  PFPR  wastewaters  (i.e.,  prior  to 
commingling  with  pesticide 
manufacturing  wastewater)  and/or 
treating  commingled  wastewater  (i.e., 
their  pesticide  manufacturing  treatment 
systems),  already  achieve  the  BAT 
limitation  of  zero  discharge  or  "zero 
allowance." 

Thus,  EPA  is  not  including  these  costs 
and  removals  in  the  total  industry 
estimate.  However,  EPA  has  made  a 
determination  of  economic  achievability 
even  if  these  costs  would  be  incurred, 
and  is  presenting  the  costs  and  pollutant 
removals  associated  with  the  (17)  direct 
discharging  PFPR/Manufacturers  for  ' 
informational  purposes.  When  current 


treatment  in  place  is  not  accounted  for, 
the  estimated  compliance  cost  for  the 
PFPR/ManuCactiirers  to  comply  with 
BAT  is  $2.8  million  ($1995)  and  is 
estimated  to  remove  greater  than  99%  of 
the  pollutants.  This  equals  50,248  lbs 
(or  71.6  million  Ib-eq.")  of  PAIs.  Again, 
EPA  believes  this  cost  is  economically 
achievable. 

2.  Refilling  Establishments  (Subcategory 

EPA  is  establishing  BAT  limitations 
for  this  subcategory  that  are  equivalent 
to  the  Umitations  established  for  BPT. 
Since  BPT  requires  zero  discharge  of 
process  wastewater  pollutants  and  98 
percent  of  the  existing  refilling 
establishments  already  achieve  zero 
discharge,  EPA  believes  the  same 
technology  basis  and  discharge 
prohibition  is  appropriate  and 
economically  achievable  for  BAT. 

D.  New  Source  Performance  Standards 
(NSPS) 

1.  Pesticide  Formulating.  Packaging  and 
Repackaging  (Subcategory  C) 

EPA  has  set  the  new  source 
performance  standards  for  PFPR/ 
Manufacturers  and  stand-alone  PFPRs 
the  same  as  BPT  and  BAT.  The  new 
source  standards  are  established  as 
follows: 

EPA  has  established  NSPS  limitations 
equivalent  to  the  limitations  that  are 
established  for  BPT  and  BAT.  Since 
EPA  found  the  Zero/P2  alternative  to  be 
economically  achievable  for  existing 
facilities  under  BPT  and  BAT  on  a 
facility  basis  and  since  new  facilities 
will  be  able  to  choose  between  zero    . 
discharge  and  the  P2  Alternative  on  a 
product  family/process  line/process 
unit  basis,  EPA  believes  that  this  NSPS 
standard  does  not  create  a  barrier  to 
entry. 

2.  ReBlling  Establishments  (Subcategory 
E) 

EPA  Is  establishing  NSPS  standards 
for  this  subcategory  that  are  equivalent 
to  the  limitation  established  for  BPT  and 
BAT.  Since  BPT  requires  zero  discharge 
of  process  wastewater  pollutants  and  98 
percent  of  the  existing  refilling 
establishments  already  achieve  zero 
discharge.  EPA  believes  an  equivalent 
technology  basis  is  appropriate  for 
NSPS  and  will  not  create  a  barrier  to 
entry. 


■  ■  The  large  number  of  toxic  weighted  pound 
equivalents  is  driven  by  a  large  PFPR  production 
value  reported  bt>m  a  single  PFPR/Manufacturer 
using  coumaphos  with  a  toxic  weighting  factor  = 
5.6  X  10^. 


E.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

1.  Pesticide  Formulating,  PackagiDg  and 
Repackaging  (Subcategory  C) 

EPA  is  establishing  PSNS  standards 
for  this  subcategory  that  are  equivalent 
to  the  standards  established  for  PSES 
(i.e.,  zero  discharge  with  a  compliance 
alternative  for  a  P2  allowable  discharge). 
EPA  believes  that  the  standards 
established  for  PSNS  will  not  create  a 
barrier  to  entry  as  they  are  equivalent  to 
PSES  which  were  found  to  be 
economically  achievable. 

EPA  did  not  propose  to  set  PSNS  (or 
NSPS)  equal  to  PSES  (or  BAT). 
Although  the  PSNS  Zero/P2  Alternative 
standard  discussed  above  is  a  change 
from  the  proposed  PSNS,  it  is  consistent 
with  the  Supplemental  Notice  and 
comments  submitted.  At  proposal,  PSES 
included  a  partial  exemption  for 
exterior  wastewater  sources  from  small 
sanitizer  faciUties  (see  Section  II.E  of 
today's  notice  for  a  discussion  of  the 
proposed  partial  sanitizer  exemption); 
however,  the  proposed  PSNS  did  not 
include  such  an  exemption  and  was 
found  not  to  create  a  barrier  to  entry  for 
new  facilities.  The  partial  sanitizer 
exemption  no  longer  effects  the 
economic  achievability  of  the  standards 
because  in  response  to  comments, 
sanitizer  products  are  no  longer 
included  in  the  scope  of  the  PFPR 
effluent  guidelines.  Based  on  the 
addition  of  the  P2  Alternative  option  to 
these  effluent  guidelines  and  standards 
and  the  associated  estimated  reductions 
in  cross-media  impacts,  EPA  believes 
that  it  is  appropriate  to  give  new 
faciUties  the  opportunity  to  use  the  P2 
Alternative  to  meet  PSNS. 

2.  ReBlling  Establishments  (Subcategory 
E) 

EPA  is  establishing  PSNS  standards 
for  this  subcategory  that  are  equivalent 
to  the  limitations  established  for  PSES 
(i.e.,  zero  discharge).  In  addition,  BPT, 
BAT  and  NSPS  also  require  zero 
discharge  of  process  wastewater 
pollutants,  and  98  percent  of  the 
existing  refilling  establishments  already 
achieve  zero  discharge;  thus,  EPA 
believes  an  equivalent  technology  basis 
is  appropriate  for  PSNS  and  will  not 
create  a  barrier  to  entry. 

F.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

1.  Pesticide  Formulating,  Packaging  and 
Repackaging  (Subcategory  C) 

EPA  has  established  BCT  limitations 
that  are  equivalent  to  the  limitations 
established  for  BPT.  This  is  because 
BPT  and  BAT  establish  zero  discharge 
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with  a  compliance  alternative  for  a  P2 
allowable  discharge  and  BCT  can  be  no 
less  stringent  than  BPT  and  oo  more 
stringent  that  BAT.  EPA  believes  there 
are  no  additional  costs  associated  with 
these  limitations. 

2.  Refllling  Establishments  (Subcategory 
E) 

EPA  is  establishing  BCT  limitations 
for  this  subcategory  that  are  equivalent 
to  the  limitations  established  for  BPT. 
Since  BPT  requires  zero  discharge  of 
process  wastewater  pollutants  and  98 
percent  of  the  existing  refilling 
establishments  already  achieve  zero 
discharge,  EPA  believes  an  equivalent 
technology  basis  is  appropriate  for  BCT. 

V.  EcomMnic  Considerations 

A.  Introduction 

Promulgation  of  the  Hnal  PFPR  rule 
requires  that  the  discharge  limitations 
be  both  technically  and  economically 
achievsble.  This  section  of  today's 
notice  reviews  EPA's  analysis  of  the 
economic  impacts  of  the  regulation  and 
presents  EPA's  finding  that  the 
limitations  are  economically  achievable. 

EPA's  detailed  economic  impact 
assessment  can  be  found  in  the  report 
titled  "Economic  Analysis  of  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Pesticide  Formulating, 
Packaging,  and  Repaciiaging  Industry" 
(hereafter  "Final  EA")  IEPA-821-R-96- 
017|.  The  report  estimates  the  economic 
effect  on  the  industry  of  compliance 
with  the  regulation  in  terms  of  facility 
closures  (severe  impacts),  and 
conversions  of  production  lines  to 
alternate  activities  and/ or  compliance 
costs  exceeding  five  percent  of  facility 
revenues  (moderate  impacts).  The  report 
also  includes:  Analysis  of  the  effects  of 
the  regulation  on  new  pesticide 
formulating,  packaging,  and  repackaging 
facilities  and  a  Regulatory  Flexibility 
Analysis  detailing  impacts  on  small 
businesses  and  small  entities.  A 
separate  report,  "Cost-Effectiveness 
Analysis  of  Final  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Pesticide  Formulating,  Packaging,  and 
Repackaging  Industry,"  presents  an 
analysis  of  the  cost-effectiveness  of  the 
final  regulation.  All  of  these  analyses 
support  the  conclusion  that  the  effluent 
limitations  guidelines  and  standards 
contained  in  the  final  PFPR  regulation 
are  economically  achievable  by  the 
PFPR  industry. 

The  discussion  of  economic 
achievability  is  organized  in  three 
sections,  as  follows.  Seciion  V.B. 
summarizes  the  economic  findings  for 
the  regulation  as  proposed  in  April 
1994.  Section  V.C.  reviews  certain 


changes  in  the  regulation  since  proposal 
that  were  the  basis  of  a  supplemental 
notice  issued  in  June  1995;  and  Section 
V.D.  presents  the  economic  analysis  of 
the  final  regulation,  as  delineated  in  the 
preceding  sections  of  this  preamble. 

B.  Review  of  the  Proposed  Regulation 

The  April  14, 1994  notice  of  proposed 
rulemaking  (59  FR  17850)  included  a 
description  of  the  anticipated  economic 
impacts  of  proposed  effluent  limitations 
guidelines  and  standards  for  the  PFPR 
industry.  These  economic  impacts  are 
briefly  reviewed  below.  (See  Section 
lI.E.  for  a  review  of  the  proposed 
regulation.) 

At  proposal.  BCT  and  BAT 
requirements  %vere  proposed  to  be 
equivalent  to  the  1978  BPT 
requirements;  therefore,  no  additional 
costs  were  expected  for  compliance 
with  the  BCT  and  BAT  limitations. 
Accordingly,  the  EIA'focused  on 
analyzing  alternative  PSES  options  for 
the  two  industry  subcategorias. 

1.  Subcategory  C:  PFPR  and  PFPR/ 
Manufacturers 

Since  completion  of  the  proposal  EIA, 
EPA  has  continued  to  review  its 
information  regarding  the  structure  of 
the  PFPR  industry  and  has  increased  its 
estimates  of  the  numbers  of  facilities 
using  only  non-272  PAIs  that  would 
potentially  be  subject  to  the  Subcategory 
C  regulation.  As  a  result,  EPA's 
estimates  of  the  number  of  affected 
facilities  and  the  impacts  and  costs  of 
the  proposed  regulation  are  higher  than 
those  presented  at  proposal.  For 
example,  at  proposal,  EPA  estimated 
that  Subcategory  C  included  1,479 
water-using  facilities  that  were 
potentially  subject  to  regulation.  Using 
the  newer  population  estimates,  EPA 
now  estimates  that  under  the  proposal 
a  total  of  2,018  water-using  hcilities 
would  have  been  potentially  subject  to 
regulation.  The  increase  in  this  estimate 
comes  entirely  from  the  increased 
estimate  of  the  number  of  facilities 
using  only  non-272  PAIs.'^  The 
following  discussion  of  the  propOBed 
Subcategory  C  regulation  reflects  these 
updated  estimates  of  the  numbers  of 
facilities,  costs,  and  impacts. 

For  the  re-estimated  proposed  rule, 
EPA  estimates  that  2,01 6  Subcategory  C. 
water-using  facilities  were  potentially 
subject  to  regulation.  Of  these  2,018 
facilities,  943  used  the  272  PAIs  that 
EPA  originally  considered  for 
regulation  ^^  and  1,075  used  only  the 


additional  non-272  PAIs.  EPA  estimates 
that  1,142  of  these  facilities  would  incur 
total  annualized  compliance  costs  of 
$71.9  million  in  1995  dollars  '^  under 
theproposed  rule  of  zero  discharge. 

The  EIA  for  the  proposed  regulation    ' 
used  three  primary  impact  measures: 

•  Severe  impacts,  wtiich  were  defined 
as  facility  closures; 

•  Moderate  impacts  or  facility 
impacts  short  of  closure,  which  were 
deflned  as  line  conversions  or 
incurrence  of  annualized  compliance 
costs  exceeding  6ve  percent  of  facility 
revenue;  and 

•  Employment  losses,  which,  for  the 
impact  analysis,  were  assumed  to 
accompany  facility  closures  and  line 
conversions  (but  not  incurrence  of 
annualized  compliance  costs  exceeding 
5  percent  of  facility  revenue). 

Under  the  propoised  PSES 
requirements  and  using  the  updated 
estimate  for  the  number  of  non-272  PAI- 
using  facilities.  EPA  estimates  that  three 
facilities  would  close  as  a  result  of 
proposed  regulation,  while  327  facilities 
would  incur  moderate  impacts.  In' 
addition,  under  the  proposed  zero 
discharge  rule.  EPA  conservatively 
estimates  total  job  losses  at  facilities 
incurring  impacts  at  890  full-time 
employment  positions.  EPA  judges  the 
proposed  regulation  as  economically 
achievable  using  these  updated  impact 
values  that  are  based  on  the  higher 
number  of  non-272  PAI-using  racilities. 

In  addition  to  the  facility  impact 
analysis,  EPA  analyzed  the  cost- 
effiectiveness  of  the  proposed  regulation 
for  Subcategory  C  facilities.  Cost- 
efliactiveness  is  calculated  as  the  ratio  of 
the  incremental  annual  costs  in  1981 
dollars  to  the  incremental  pounds- 
equivalent  of  pollutants  removed  for 
each  option.  Using  the  updated 
estimates  of  costs  and  removals  for  the 
proposed  regulation,  EPA  estimates  total 
pollutant  removals  of  505,235  pounds, 
or  38.9  million  pounds-equivalent  on  a 
toxic  weighted  basis,  and  an  average 
cost-effectiveness  value  of  $1.65  per 
pound-equivalent.^'  ^'  EPA  considers 
the  proposed  option  to  be  cost-effective. 


"Due  to  changes  in  scope  for  Ihe  nnal  regulation, 
1.41 1  water  using  ^cilitles  will  be  potentially  ^ 
•ubtect  to  the  Final  regulation. 

"Many  of  these  facilities  also  used  non-272  PAU 
in  addition  to  the  272  PAU. 


■*  The  coats  of  regulatory  compliance  are  all 
reported  in  199S  dollars.  In  the  EIA  and  the  Federal 
l^gMar  Notice  for  the  regulation  at  proposal  and 
In  the  Supplemental  Notice,  regulatory  compliance 
were  reported  in  19S8  dollars,  the  base  year  of  the 
PFPR  industry  survey.  All  cost  estimates,  including 
the  proposal  and  the  supplemental  notice  have  been 
brought  forward  to  1905. 

<*The  toxicity  of  the  non-272  PAIs  used  in 
generating  this  coal-efTectivanass  value  was 
estimated  as  the  average  pre-compliance  loading- 
weighted  average  toxicity  of  the  272  PAIs. 

■■At  proposal,  EPA  reported  an  average  cost- 
efbctiveness,  or  the  cost-effectiveoees  value 
calculated  relative  to  the  baseline  of  no  cdgulation, 
anifan  incremental  coet-effactlveness,  or  the  cost- 
efhctiveness  relative  to  the  next  less  stringent 
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For  analysis  of  the  final  regidation, 
EPA  revised  the  toxic  weighting  factors 
to  reflect  additional  information  on  the 
toxicity  of  the  ^AIs.  In  general,  the 
revisions  reduced  the  estimated  toxicity 
of  the  PAIs  subject  to  regulation  (see 
Section  V.D.6,  below,  which  contains 
the  discussion  of  the  cost-eSiectiveness 
analysis  for  the  final  regulation).  Using 
these  revised  toxic  weighting  factors 
and  also  taking  into  account  the 
updated  estimates  of  costs  and  pollutant 
removals  for  non-272  PAI-using 
facilities,  EPA  estimates  that  the 
proposed  regulation  would  remove  an 
estimated  23.2  million  poimds- 
equivalent,  yielding  a  cost-effectiveness 
value  of  $2.77  per  pound-eqmvalent 
($1981). 

2.  Subcategory  E:  Refilling 
Establishments 

At  proposal,  an  estimated  1,134 
refilling  establishments  (Subcategory  E 
PFPR  focilities)  were  potentially  subject 
to  regulation.  EPA  estimates  that  98 
percent  of  these  facilities,  were  already 
in  compliance  with  the  proposed 
Subcategory  E  limitations  and 
pretreatment  standards.  All  but  19  of  the 
1.134  existing  facilities  were  expected  to 
incur  no  costs  to  comply  with  the 
proposed  option.  The  remaining  19 
facilities  were  expected  to  achieve 
compliance  with  no  significant 
additional  cost>'  (See  Section  VI.B.2). 
No  economic  impacts  were  estimated  to 
occvir  due  to  compliance  with  the 
proposed  rule. 

C.  Changes  to  the  EIA  Since  Proposal: 
Issuance  of  the  June  1995  Supplemental 
Notice 

In  response  to  public  comments  on 
the  regulation.  EPA  issued  a 
Supplemental  Notice  (60  FR  30217)  on 
June  8,  1995  that  soUdted  conunent  on 
proposed  changes  in  the  scope  of  the 
PFPR  regulation  for  Subcategory  C 
facilities  and  on  the  Zero/P2 
Alternative.  In  addltiop.  EPA  revised 
the  cost  estimating  methodology  and 
economic  impact  estimates. 

As  discussed  in  Section  in.B.4.  of 
today's  notice.  EPA  estimated 
compliance  costs  for  each  facility  to 
comply  with  the  ZeTofP2  Alternative 
option.  Each  facility  was  assimied  to 
choose  either  zero  discharge  or  the  P2 
Alternative  for  compliance,  depending 
on  which  alternative  would  impose  the 
lower  annualized  costs  on  the  facility. 
For  the  Supplemental  Notice.  EPA 
estimated  total  annualized  compliance 
costs  for  facilities  covered  under  PSES 


at  $43.4  million,  in  1995  dollars,  or  40 
percent  less  than  the  costs  for  the 
proposed  regulation.  Under  the  Zero/P2 
Alternative  option,  no  bcdlities  were 
assessed  as  closures  as  the  result  of  the 
compliance  requirements,  while  208 
facilities  were  assessed  as  inouring 
moderate  impacts.^'  The  comparable 
values  for  the  regulation  for  the 
proposal  (re-estimated  using  the  revised 
cost  previously  discussed)  are  3  facility 
closures  and  327  facilities  with 
moderate  impacts. 

D.  Assessment  of  Costs  and  Impacts  for 
the  Final  PFPR  Regulations 

This  section  describes  the  impact 
measures  used  in  the  Economic 
Analysis,  the  estimated  impacts 
associated  with  the  final  rule,  impacts 
on  new  sources,  and  the  cost- 
effectiveness  analysis.  As  discussed 
below.  EPA  is  promulgating  the 
regulation  for  Subcategory  E  facilities  as 
presented  at  proposal  with  storm  water 
now  exempted,  but  the  analysis  of  costs 
and  impacts  for  the  Subcategory  E 
regulation  remain  the  same  as  presented 
at  proposal.  Accordingly,  the  following 
discussion  focuses  on  the  Pretreatment 
Standards  for  Existing  Sources  (PSES) 
regulation  for  Subcategory  C  facilities. 

1,  Summary  of  Economic  Analysis 
Methodology  and  Data 

The  data  sources  and  methodology  for 
analyzing  economic  impacts  remain  the 
same  as  used  at  proposal  and  for  the 
Supplemental  Notice.  For  a  more 
detailed  discussion  of  the  methodology 
used  in  the  economic  impact  analysis, 
see  the  preamble  for  the  PFPR 
regulation  at  proposal  (59  FR  17850). 
the  proposal  EIA  report  and  final  EA 
report. 

The  economic  impact  analysis 
measures  three  types  of  primary 
impacts:  severe  impacts  (facility 
closures),  moderate  impacts  (facility 
impacts  short  of  closure),  and  job  losses. 
Each  impact  analysis  measure  is 
reviewed  briefly  below. 

•  Severe  Impacts.  Severe  impacts, 
defined  as  facility  closures,  were 
assessed  on  the  finding  that  the 
regulation  would  be  expected  to  cause 
a  facility  to  incw.  on  average,  negative 
after-tax  cash  flow  over  the  three-year 
period  of  analysis.  This  analysis  was 
performed  for  PFPR/Manufacturers  and 
for  facilities  that  do  not  manufacture 
PAIs,  but  receive  at  least  25  percent  of 
their  revenue  from  PFPR  activities. 
Facilities  with  relatively  low  reliance  on 


>' A  capital  investnMnt  of  approximately  S500 
tvas  estimated  for  each  of  theee  Eicilities. 


>*The  cost  and  impact  values  for  the 
Supplemental  Natica  regulatioo  reflect  updating  of 
the  estimates  of  noD-272  PAI-asing  facilities. 


PFPR  activities  as  a  source  of  revenue 
(i.e..  less  than  25  percent  of  revenue) 
were  excluded  from  this  anal3rsis 
because  EPA  does  not  anticipate  that 
such  facilities  would  close  in  entirety 
because  of  costs  of  regulatory 
compliance  associated  with  PFPR 
activities.  EPA  also  did  not  include 
PFPR  facilities  from  Subcategory  E 
(refilling  establishments)  in  this  analysis 
largely  because  of  their  relatively  low 
reliance  on  PFPR  activities  as  a  source 
of  revenue  (an  average  of  IS  percent). 

•  Moderate  Impacts.  Moderate 
impacts  were  defined  as  a  financial 
impact  short  of  entire  faciUty  closure 
and  were  analyzed  in  two  ways.  First. 
PFPR  facilities  subject  to  the 
Subcategory  C  regulation  and  with  less 
than  25  percent  of  revenue  from  PFPR 
activities  were  assessed  for  line 
conversions  by  comparing  the  after-tax 
return  on  assets  (ROA)  from  PFPR 
activities  after  regulation  with  the  ROA 
estimated  to  be  achievable  in  an 
alternative  line  of  business.  Facilities  for 
which  the  post-compliance  ROA  for 
PFPR  activities  was  found  to  be  less 
than  the  return  achievable  in  an 
alternative  line  of  business  were 
assumed  to  switch  out  of  PFPR 
operations.  Second,  all  Subcategory  C 
and  E  facilities,  regardless  of  PFPR 
revenue  reliance,  were  assessed  for  the 
incurrence  of  total  annualized 
compliance  costs  exceeding  five  percent 
of  facility  revenue. 

•  Employment  losses.  Possible 
employment  losses  were  assessed  for 
facilities  estimated  to  close  as  a  result  of 
regufation  and  for  facilities  estimated  to 
convert  PFPR  lines  to  an  alternative 
business  activity.  EPA  beUeves  that  the 
estimates  of  employment  loss  resulting 
fit>m  this  analysis  are  highly 
conservative  because  of  the  assumption 
that  line  converaions  would  result  in 
loss  of  employment  for  a  facility's  PFPR- 
related  employment.  More  realistically, 
EPA  expects  that  line  conversions  wiU 
not  generally  lead  to  full  loss  of  PFPR- 
related  employment. 

As  in  the  economic  impact  analysis 
for  the  proposed  PFPR  regulation,  these 
analyses  for  the  final  regulation  assume 
that  PFPR  facilities  woidd  not  be  able  to 
pass  the  costs  of  compliance  on  to  their 
customers  through  price  increases. 
Analysis  of  pesticide  product  markets 
and  the  likely  response  of  pesticide 
product  customers  to  price  increases  (as 
discussed  in  the  proposal  EIA), 
indicates  that  a  substantial  number  of 
facilities  should  recover  some  part  of 
their  compliance  costs  through  price 
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increases.  Thus,  the  analyses  of 
compliance  cost  and  impacts  overstate 
the  severity  of  the  regulation's  financial 
burden  on  the  PFPR  industry. 

EPA  extrapolated  information  on 
compliance  costs,  pollutant  loadings, 
and  the  frequency  of  facility-level 
compliance  impacts  from  data  on 
facilities  in  the  original  PFPR  industry 
survey  to  analyze  the  te<:hnical  and 
e<:onomic  imparts  of  regulating  the 
additional  nan-272  PAIs.»»  In  the 
following  discussion,  EPA  has  not     • 
separated  the  estimated  costs  or  impacts 
according  to  which  set  of  PAIs  facilities 
are  estimated  to  use.  Additional  details 
of  the  analysis  of  costs  and  impacts  for 
the  facilities  using  the  different  sets  of 
PAIs  may  be  found  in  the  final  EA. 

Although  the  impact  analysis 
methodology  for  the  final  regulation  is 
unchanged  from  proposal  (see  the 
Proposal  EIA),  its  application  has  been 
changed  for  analyzing  the  Zero/P2 
Alternative.  This  regulatory  option  was 
analyzed  for  each  sample  facility  as  part 
of  two  separate  compliance  approaches: 
(1)  Zero  discharge  and  (2)  pollution 
prevention  in  combination  with 
treatment  followed  by  disi:harge  (see 
Section  IV.A.l).  Facilities  were  assumed 
to  adopt  the  compliance  approach  with 
the  lower  total  annualized  compliance 
cost  including  both  annual  operating 
and  maintenance  costs  and  an  annual 
allowance  for  capital  outlays.  Although 
most  facilities  were  estimated  to  achieve 
compliance  by  pollution  prevention  and 
treatment,  some  were  estimated  to 
comply  by  zero  discharge.  Thus,  the 
combination  of  the  analyses  for  the  two 
separate  compliance  approaches  yields 
the  aggregate  analysis  for  the  final 
regulation  for  Subt:ategory  C  facilities. 


'•Allhoiigh  th«  PFVR  industry  survey  focusod  on 
facilities  using  the  originnl  272  PAIs.  some  of  these 
fdcililiHs  were  also  found  to  use  one  or  more  of  the 
addilioo.il  non-272  PAIs  in  their  PKPK  at  livilies 
Diiriii);  site  visits.  KPA  also  observed  PKPR 
operations  at  several  faiililies  thai  priMess  both 
original  27;;  and  non-272  PAIs.  I'hus.  the  set  of 
facilities  used  for  exlrapolaluig  financial  and 
technical  information  to  focililies  using  :he  non  272 
PAI 1  :hi'mi(als  and  the  im|)a<ts  of  bringing  these 
additional  PAIs  under  rngulalion  also  includes 
Mirurnialion  on  facilities  that  u.se  these  non-272 
PAIs 


EPA  believes  this  methodology  provides 
a  realistic  appraisal  of  the  costs  and 
impacts  of  the  final  regulation  as  it 
embodies  the  compliance  decision  that 
facility  management  is  expected  to  face 
in  de<:iding  whether  to  comply  by  zero 
discharge  or  by  pollution  prevention  in 
combination  with  treatment  followed  by 
discharge.  In  addition,  because  EPA's 
analysis  considers  both  capital  and 
operating  costs,  EPA  believes  that  the 
findings  from  the  compliance  decision 
analysis  will  reasonably  approximate 
facility  managements'  findings 
regarding  choice  of  the  less  financially 
burdensome  compliance  approach.  In 
addition,  under  the  final  rule,  facilities 
will  be  able  to  make  the  choice  between 
zero  discharge  and  the  P2  Alternative  on 
a  product  family/process  line/process 
unit  basis,  which  will  give  them  even 
more  flexibility  in  their  compliance 
choice. 

2.  Estimated  Facility  Economic  Impacts 

a.  Subcategory  C;  PFPR  and  PFPR/ 
Manufacturers 

The  costs  and  impacts  for  the  final 
regulation  applicable  to  PSES 
Subcategory  C  facilities  are  discussed  in 
this  section  and  are  compared  with  the 
values  estimated  for  the  proposed  and 
supplemental  notice  regulations.  In 
addition,  the  cost  and  impacts  for  the 
final  regulation  are  compared  with  those 
that  EPA  estimates  would  occur  if 
facilities  were  not  provided  the 
flexibility  to  choose  the  preferred 
compliance  approach  from  the  zero 
discharge  and  pollution  prevention 
allowable  discharge  alternatives.  These 
comparisons  show  that  the  final 
regulation  provides  a  more  economical 
and  less  financially  burdensome 
approach  to  achieving  desired  disc:harge 
reductions  than  the  proposed,  and 
otherwise  previously  noticed, 
requirements  considered. 

The  following  comparisons  with  the 
propased  regulation  are  relotive  to  the 
cost  and  impaci  values  based  on  the 
now  estimates  of  the  number  of  facilities 
using  only  non-272  PAIs.  As  noted 
previously,  these  revisions  increased  the 
costs  and  impacts  estimated  for  the 


proposed  regulation.  The  following 
discussion  will  show  that  the  costs  and 
impacts  for  the  final  regulation  are 
substantially  less  than  the  updated 
estimates  for  the  proposed  regulation. 
Although  this  discussion  will  not 
include  comparisons  with  the  values  for 
the  proposed  regulation  as  originally 
published,  EPA  points  out  that  the  costs 
and  impacts  for  the  final  regulation  are 
also  markedly  less  than  the  original 
estimates  of  costs  and  impacts  for  the 
proposed  regulation. 

Of  the  2,018  water-using  Subcategory 
C  facilities  re-estimated  to  be  subject  to 
the  regulation  at  proposal.  EPA 
estimates  that  506  facilities,  or  25 
percent,  including  baseline  failures,  will 
incur  costs  in  complying  with  the  final 
Subcategory  C  PSES  regulation.  Total 
annualized  compliance  costs  for  these 
facilities  are  estimated  at  $29.9  million, 
in  1995  dollars  (see  Table  1.  below). 
Excluding  baseline  closures  from  the 
cost  analysis  reduces  the  number  of 
facilities  expected  to  incur  costs  to  421 
facilities,  and  total  annual  costs  to  $24.2 
million,  in  1995  dollars.  In  estimating 
the  costs  of  the  final  regulation, 
facilities  were  assigned  to  the 
compliance  option — zero  discharge  or 
the  pollution  prevention  alternative — 
with  the  lower  total  annualized 
compliance  cost.  From  this  analysis,  69 
percent  of  the  cost-incurring  facilities 
(including  baseline  failures)  were 
expected  to  select  the  P2  Ahemative 
with  the  remaining  31  percent  selecting 
zero  discharge. 

No  facilities  are  projected  to  close 
under  the  final  regulation.  A  total  of  150 
possible  line  conversions  (a  moderate 
impact)  are  estimated.  EPA  does  not 
generally  expect  that  line  conversions 
will  result  in  employment  losses. 
However,  to  be  conservative  in  its 
analysis,  EPA  estimated  the  maximum 
potential  employment  loss  associated 
with  the  regulation  by  assuming  that  all 
PPTR  employment  would  be  lost  in 
facilities  with  line  conversions.  From 
this  assumption,  the  upper  bound 
employment  loss  for  the  final  regulation 
is  estimated  at  458  full-time 
employment  positions  (FTEs). 
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Table  l  .—Estimated  Costs  and  Impacts  of  the  Fl^4AL,  Proposed  and  Supplemental  Notice  PSES  Regulatkdn 

FOR  Subcategory  C  Facilities 


Total 

Number  of  fa- 

annualized 

dMies  incur- 

compiance 

ring  costs 

cost  ($1995. 

millions) 

1,142 

$71.9 

709 

43.4 

506 

29.9 

421 

24.2 

Severe 

impacist 


Moderate 
impacts* 


Maximum  i 


HJm  po- 
emptoy- 
fnent  loss  ft 


Proposed  Regulation  

Supplemental  Notice 

Final  Regulation— Costs  Including  Baseline  Closures  . 
Final  Regulation— Costs  Excluding  Baseline  dosures 


327 
208 
150 


890 
634 
458 


t  Severe  impacts  are  defined  as  facility  closures.  AH  facility  employment  is  assumed  to  be  lost  as  the  result  of  a  fadity  closure. 

*  Moderate  mpacts  are  defined  as  line  conversions  anchor  total  annual  compliance  costs  exceeding  5  percent  of  total  fadity  revenue.  EPA 
does  not  expect  tliat  emptoyment  losses  would  generally  accompany  ine  conversions;  ttovvever.  for  this  analysis.  EPA  assessed  ttte  maximum 
potential  loss  based  on  the  assumption  that  all  employment  associated  with  PFPR  activities  would  be  lost  as  a  result  of  a  ine  conversion. 

ft  Employment  loss  lor  the  proposed  regulation  nchxles  the  estimated  employment  loss  in  facility  closures  and  the  worst  case  estimate  of  err>- 
ployment  loss  in  facilities  with  line  conver»ons.  The  reported  employment  loss  for  the  Supplemental  Notice  and  Final  Regulation  reflects  no  facil- 
ity closures  and  includes  only  ttie  worst  case  employment  loss  in  facilities  with  line  conversions. 


In  addition  to  presenting  the 
estimated  costs  and  impacts  for  the  final 
regulation.  Table  1  also  presents  the 
comparable  values  for  the  proposal  (re- 
estimated)  and  the  supplemental  notice. 
As  shown  in  the  table,  the  expected 
burden  of  the  regulation  has  fallen 
considerably  from  proposal  through 
supplemental  notice  to  the  final 
regulation.  From  proposal  (re-estimated) 
to  final,  the  number  of  Subcategory  C 
facilities  expected  to  incur  costs  has 
fallen  from  1,142  to  506  facilities,  or  56 
percent  ^.  This  can  be  attributed  to  the 
reduction  in  scope  of  certain  PAIs  and 
wastewater  sources  as  well  as  to  the 
addition  of  the  P2  Alternative  as  a 
compliance  option  to  zero  discharge. 
The  estimated  drop  in  total  annual 
compliance  cost,  from  $71.9  million  to 
$29.9  million  ($1995),  represents  an 
even  greater  reduction  from  proposal,  at 
58  percent.  As  noted  above,  no  severe 
impacts  are  assessed  for  the  final 
regulation  while  3  facility  closures  were 
estimated  for  the  proposed  regulation. 
Finally,  the  number  of  moderate 
impacts  and  potential  employment 
losses  are  also  substantially  reduced 
from  proposal,  falling  by  54  percent  and 
49  percent,  respectively.  In  summary, 
under  the  final  regulation,  the  number 
of  facilities  estimated  to  incur  costs,  the 
expected  cost,  and  the  facility  impacts 
are  considerably  less  than  estimated  for 
the  proposed  regulation. 

EPA  also  believes  that  the  final 
regulation  is  superior  to  the  other 
options  considered  because  of  the 
flexibility  it  provides  to  facilities  in 
deciding  how  to  achieve  compliance.  In 
particular,  by  allowing  facilities  to 
choose  the  less  expensive  compliance 
approach — the  pollution  prevention 
alternative  or  zero  discharge — the 


regulation  achieves  substantial 
pollution  reductions  but  at  substantially 
lower  costs  and  economic  impacts  than 
would  occur  if  the  regulation  allowed 
compliance  by  only  one  of  the  possible 
approaches.^!  Moreover,  EPA  notes  that, 
by  encouraging  consideration  and  use  of 
pollution  prevention  as  a  compliance 
approach,  the  final  regulation  will 
reduce  the  potential  for  cross-media 
impacts  that  would  occur  under  a  strict 
zero  discharge  requirement.  The 
regulation  achieves  these  benefits  with 
only  a  very  modest  reduction  in  the 
expected  pollutant  removals  that  would 
be  achieved  under  a  zero  discharge 
regulation.  Specifically,  EPA  estimates 
that  the  final  regulation  will  remove 
189,908  pounds  or  98.5  percent,  of  the 
estimated  192,789  pounds  of  pollutant 
discharges  subject  to  control  by  the  final 
regulation  (assuming  2»ro  removals  by 
POTTWs  currently— see  Cost- 
Effectiveness  Analysis  in  Section  V.D.6). 
EPA  estimates  that  only  2,881  pounds, 
or  about  1.5  percent  of  the  pollutant 
loadings  subject  to  the  final  regulation 
will  continue  to  be  discharged  to 
POTWs. 

Finding  of  Economic  Achievability 

The  final  regulation  achieves 
substantial  reductions  in  harmful 
pollutant  discharges  at  very  modest 
economic  burden  to  the  PFPR  industry. 
Under  a  conservative  assumption  that 
facilities  will  recover  none  of  their 
compliance  costs  through  price 
increases,  the  regulation  is  estimated  to 
impose  no  severe  impacts  (i.e.,  facility 
closures),  150  moderete  impacts  (i.e., 
line  conversion  or  annualized 
compliance  cost  exceeding  5  percent  of 


"■All  comparisons  with  the  proposed  regulation 
and  supplemental  notice  are  based  on  the  analyses 
including  iMseline  closures. 


>■  EPA  has  worded  the  nnal  regulation  to  allow 
facilities  to  make  the  choice  between  zero  discharge 
and  the  pollution  prevention  alternative  on  a 
product  family/process  unit/process  line  basis  (as 
opposed  to  a  hill  fadlily  basis).  However,  EPA 
could  no<  estimate  costs  on  this  basis. 


facility  revenue),  and  a  worst -case 
employment  loss  of  458  FTEs.  In 
addition,  the  final  regulation  provides 
industry  with  considerable  latitude  in 
deciding  how  to  comply  with  the 
regulation — ^that  is,  by  zero  discharge  or 
pollution  prevention  and  treatment.  In 
this  regard,  EPA's  analyses  of  the 
selected  compliance  approach  may 
overstate  compliance  costs  because  the 
analyses  assume  application  of  one 
approach  throughout  the  facility  instead 
of  a  more  customized  choice  of 
compliance  approach  by  PFPR  line. 
Also,  EPA  estimates  that  a  relatively 
small  fraction — 25  percent — of  the 
fecilities  potentially  subject  to  the 
proposed  regulation  are  likely  to  incur 
costs  in  complying  with  the  final 
regulation.  Tliat  such  a  small  fraction  of 
the  industry  is  expected  to  incur  costs 
reflects  in  large  part  EPA's  decision  to 
exclude  additional  PAIs  and 
wastestreams  from  coverage  under  the 
final  regulation.  Finally,  O'A  notes  that 
the  aggregate  costs  and  impacts 
estimated  for  the  final  regulation  are 
substantially  leSS  than  those  estimated 
for  the  proposed  regulation,  both  as 
analyzed  for  the  original  proposal  and 
as  analvzed  on  the  basis  of  the  higher 
estimate  of  non-272  PAI-using  facilities. 
In  light  of  these  very  modest  impacts 
estimated  for  the  final  regulation,  EPA 
finds  that  the  final  PSES  regulation  for 
'Subcategory  C  facilities  is  economically 
achievable. 

b.  Subcategory  E:  Refilling 
Establishments 

The  regulatory  approach  and  costing 
methodology  for  Subcategory  E  facilities 
is  unchanged  from  that  presented  at 
proposal  with  the  exception  that  storm 
water  is  no  longer  considered  a  process 
wastewater  subject  to  this  regulation. 
The  analysis  of  costs,  loadings,  and 
economic  methodology  at  proposal 
stands  as  previously  presented. 
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EPA  is  establishing  BPT  and  BAT 
regulations  for  Subcategory  E  facilities 
set  to  zero  discharge  (equivalent  to 
PSES).  EPAs  survey  of  the  PFTR 
industry  indicated  that  no  Subcategory 
E  facilities  are  direct  dischargers. 
Accordingly,  EPA  estimates  that  the 
Subc:afegory  E  portion  of  the  PFPR 
industry  will  incur  no  costs  for 
complying  with  the  BPT  or  BAT 
requirements. 

4.  Regulatory  Effects  Not  Re-Estimated 

Because  the  aggregate  compliance 
costs  and  facility  impacts  estimated 
under  the  Hnai  regulation  are 
substantially  less  than  those  estimated 
for  the  regulation  as  presented  at 
proposal,  EPA  did  not  re-evaluate  the 
following  economic  measures  for  the 
Hnal  regulation:  community  impacts, 
foreign  trade  effects,  impacts  on  firms 
owning  PPPR  facilities,  the  direct 
economic  benefits  to  facilities  of 
pollution  prevention  practices,  and  the 
labor  requirements.  The  analysils  of 
these  additional  impact  categories 
depends  on  the  estimated  aggregate 
costs  for  the  regulation  and  on  the 
results  of  the  facility  impat:t  analysis. 
With  the  fmal  regulation  estimated  to 
impose  aggregate  compliance  costs  that 
are  56  percent  less  than  originally 
estimated  for  the  proposed  regulation 
and  to  cause  no  facility  closures 
(compared  to  the  2  closures  originally 
estimated  at  proposal),  EPA  concluded 
that  the  analysis  for  these  additional 
impact  categories  under  the  Tmal 
regulation  would  find  less 
consequential  effects  than  had  been 
originally  estimated  at  proposal. 
Because  EPA  had  judged  the  slight 
impacts  estimated  at  proposal  for  the 
additional  impact  categories  to  be 
consistent  with  an  economically 
achievable  regulation,  EPA,  therefore, 
concluded  that  the  impacts  under  the 
Hnal  regulation  for  these  additional 
impact  categories  would  also  be  found 
consistent  with  an  economically 
achievable  regulation.  A.s  a  result,  EPA 
decided  not  to  expend  the  resources  that 
would  be  neces.sary  to  re-estimate  and 
re-document  the  lower  impact  levels  for 
these  additional  impact  categories. 

5.  Impacts  of  Pretreatment  Standards  for 
New  Sources  (PSNS)  and  New  Source 
Performance  Standards  (NSPS) 

a.  Subcategory  C:  PFPR  and  PFPR/ 
Manufacturers 

(l)PSNS 

EPA  is  setting  PSNS  (Pretreatment 
Standards  for  New  Sourt:us)  for 
Subcategory  C  facilities  equal  to  PSES 
limitations  for  existing  sources.  In 
general.  EPA  believes  that  new  sources 


will  be  able  to  comply  at  costs  that  are 
similar  to  or  less  than  the  costs  for 
existing  sources,  because  new  sources 
can  apply  control  technologies  and  P2 
practices  (including  dedicated  lines  and 
pressurized  hoses  for  equipment 
cleaning]  more  efficiently  than  sources 
that  need  to  retrofit  for  those 
technologies  and  P2  practices.  As  a 
result,  given  EPA's  finding  of  economic 
achievability  for  the  final  PSES 
regulation  for  Subcategory  C  facilities, 
EPA  also  Hnds  that  the  PSNS  regulation 
will  be  economically  achievable  and 
will  not  constitute  a  barrier  to  entry  for 
new  sources. 

(2)  NSPS 

EPA  has  established  NSPS  limitations 
equivalent  to  the  limitations  that  are 
established  for  BPT  and  BAT.  BPT  and 
BAT  limitations  allow  facilities  to  use 
the  Zero/P2  Alternative  and  were  found 
to  be  economically  achievable: 
therefore,  NSPS  limitations  will  not 
present  a  barrier  to  entry  for  new 
facilities. 

b.  Subcategory  E:  Refilling 
Establishments 

EPA  is  setting  NSPS/PSNS  for 
Subcategory  E  facilities  equal  to  BAT/ 
PSES  limitations  for  existing  sources. 
EPA  estimates  that  compliance  with 
BAT/PSES  will  impose  no  costs  on 
existing  facilities.  Likewise,  new 
facilities  are  not  expected  to  incur 
additional  annual  costs  due  to  the 
regulation.  Because  EPA  found 
compliance  with  the  final  regulation  to 
be  economically  achievable  for  existing 
facilities,  EPA  determined  that 
compliance  with  NSPS/PSNS  will  also 
be  economically  achievable  and  not  a 
barrier  to  entry  for  new  sources. 

6.  Cost-Effectiveness  Analysis 

EPA  also  performed  a  cost- 
effectiveness  analysis  of  the  Final  PSES 
regulation  for  Subcategory  C  facilities. 
(A  more  detailed  discussion  can  be 
found  in  the  final  Cost-Effectiveness 
Analysis  (September  1996)  [EPA-821- 
R-96-018J.  The  cost-effectiveness 
analysis  compares  the  total  annualized 
cost  incurred  for  a  regulatory  option  to 
the  corresponding  efTectiveness  of  that 
option  in  reducing  the  discharge  of 
pollutants. 

Cost-effectiveness  calculations  are 
used  during  the  development  of  effluent 
limitations  guidelines  and  standards  to 
compare  the  efficiency  of  one  regulatory 
option  in  removing  pollutants  to 
another  regulatory  option.  Cost- 
effectiveness  is  defined  as  the 
incremental  annual  cost  of  a  pollution 
control  option  in  an  industry 
subcategory  p>er  incremental  pollutant 


removal.  The  increments  are  considered 
relative  to  another  option  or  to  a 
benchmark,  such  as  existing  treatment. 
In  cost-effectiveness  analysis,  pollutant 
removals  are  measured  in  toxicity 
normalized  units  called  "pounds- 
equivalent."  The  cost -effectiveness 
value,  therefore,  represents  the  unit  cost 
of  removing  an  additional  pound- 
equivalent  (lb  eq.)  of  pollutants.  In 
general,  the  lower  the  cost-effectiveness 
value,  the  more  cost-efficient  the 
regulation  will  be  in  removing 
pollutants,  taking  into  account  their 
toxicity.  While  not  required  by  the 
Clean  Water  Act,  cost-effectiveness 
analysis  is  a  useful  tool  for  evaluating 
regulatory  options  for  the  removal  of 
toxic  pollutants.  Cost-effectiveness 
analysis  does  not  analyze  the  removal  of 
conventional  pollutants  (e.g.,  oil  and 
grease,  bio-chemical  oxygen  demand, 
and  total  suspended  solids). 

For  the  cost-effectiveness  analysis,  the 
estimated  pounds-equivalent  of 
pollutants  removed  were  calculated  by 
multiplying  the  number  of  pounds  of 
each  pollutant  removed  by  the  toxic 
weighting  factor  for  each  pollutant.  The 
more  toxic  the  pollutant,  the  higher  will 
be  the  pollutant's  toxic  weighting  factor; 
accordingly,  the  use  of  pounds- 
equivalent  gives  correspondingly  more 
weight  to  pollutants  with  higher 
toxicity.  Thus,  for  a  given  expenditure 
and  pounds  of  pollutants  removed,  the 
cost  per  pound-equivalent  removed 
would  be  lower  when  more  highly  toxic 
pollutants  are  removed  than  if 
pollutants  of  lesser  toxicity  are 
removed.  Annual  costs  for  all  cost- 
effectiveness  analyses  are  reported  in 
1981  dollars  so  that  comparisons  of 
cost-effectiveness  may  be  made  with 
regulations  for  other  industrieis  that 
were  issued  at  different  times. 

a.  Subcategory  C:  PFPR  and  PFPR/ 
Manufacturers 

Table  2  provides  estimates  of  the  total 
annualized  compliance  costs,  in  1981 
dollars,  the  total  pollutant  removals  in 
pounds  and  pounds-equivalent,  and  the 
cost -effectiveness  of  the  final  PSES 
regulation  for  Subcategory  C  facilities 
with  estimates  of  various  POTW 
removals.  EPA  has  estimated  the 
pollutant  removals  and  the  cost- 
effectiveness  value  for  the  final  rule 
using  the  same  methodology  as  used  in 
the  proposed  rule  and  supplemental 
notice  (and  the  Pesticide  Manufacturing 
effluent  guideline).  This  methodology 
assumes  that  all  PAIs  pass  through  the 
POTW  (i.e.,  no  removal  by  the  POTW), 
as  there  is  little  field  data  on  the 
effectiveness  of  POTWs  removing  PAIs. 

However,  EPA  has  developed 
laboratory  estimates  for  the  percent 
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removals  of  a  large  nimiber  of  pollutants 
(including  some  PAIs)  which  were 
published  in  the  Domestic  Sewage 
Study  (DSS),  February  ..986  [EPA/530- 
SW-86-004].  For  each  pollutant 
studied,  two  estimates  were  developed, 
an  "acclimated"  removal  percentage, 
which  might  be  achieved  by  a  well-run 
treatment  facility  with  a  constant  flow 
rate  of  the  pollutant  in  question,  and  an 
"unacclimated"  removal  percentage, 
adjusted  to  account  for  the  slug  loadings 
and  batch  discharges  which  POTWs 
experience  in  everyday  operation.  While 
the  unacclimated  removals  were 
intended  to  more  accurately  reflect  real 
world  operating  conditions,  a  limited 
amount  of  test  data  on  non-PAI 


pollutants  indicates  that  POTWs  may 
achieve  or  even  exceed  the  acclimated 
removal  estimates  in  practice.  Thus  it  is 
not  clear  whether  the  acclimated  or 
unacclimated  estimates  more  accurately 
represent  the  removal  percentages 
achieved  in  practice  for  PAIs.  EPA  has 
thus  developed  a  range  of  cost- 
effectiveness  and  total  removals  using 
three  different  assumptions  about  the 
removal  efficiency  of  POTWs:  zero 
removals  (this  most  conservative 
estimate  is  included  because  of  the  lack 
of  actual  data),  unacclimated  removals 
(which  range  from  30%  to  90%  and 
average  48%),  and  acclimated  removals 
(which  range  from  80%  to  95%). 

Using  this  range  of  POTW  removals, 
EPA  has  estimated  the  range  of  removal 


to  be  between  18,991  and  189,908 
pwunds  of  pollutants,  or  760,000  to  7.6 
milhon  toxic  pounds-equivalent  with 
cost-effectiveness  ranging  from  $2.74  to 
$27.35  per  pound-equivalent  when 
compliance  costs  are  held  constant  at 
$20.9  million  ^  in  1981  dollars.  EPA 
considers  even  the  high  end  of  this 
range  to  be  cost  effective.  In  order  to  be 
consistent  with  the  proposed  rule  and 
supplemental  notice  (and  because  of  the 
lack  of  actual  POTW  removal  data  for 
PAIs),  EPA  is  presenting  the  cost- 
effectiveness  and  total  removals  for  the 
final  rule  as  $2.74  per  pound-equivalent 
and  189,908  poimds  or  7.6  million 
pounds-equivalent,  respectively. 


Table  2.— National  Estimates  of  Total  Annualized  Odsts.  Removals  and  Cost-Effectiveness  Values  for 

Subcategory  C  PSES  Faciuties  Under  the  Final  Regulation 


POTW  removal  assumption  used 

Total 

annualized 

compiance 

costs  (miNons 

of  $,1961) 

Pomtant 

removals, 

pounds 

PolMant  renwvals, 
(pounds-equiva- 
lent) 

Cost-effective- 
ness 
($/«).-eq.) 

No  POTW  Removals 

$20.9 
20.9 
20.9 

189,908 

165,460 

18,991 

7  6  million 

$2  74 

POTW  Removals  per  DSS  

5.8  million 

360 

90  Percent  Removal  Efficiency 

760,000 

27.35 

Notes: 

1.  Includes  esiimatad  baseline  failures. 

2.  Toxic  weighting  factors  used  in  the  analyses  reflect  more  recent  toxicological  information  and  are  generally  lower  than  the  factors  used  at 
proposal  and  supplemental. 


EPA  has  also  estimated  the  removals, 
annual  comphanoe  cost,  and  cost- 
efbctiveness  excluding  baseline 
closures  (when  zero  removal  at  POTWs 
is  assumed).  Excluding  estimated 
baseline  failures  lowers  the  costs  and 
removals  to  $17.1  million  ($1981)  and 
156,592  pounds  (5.8  million  pounds- 
equivalent).  The  cost-effectiveness  value 
excluding  baseline  failures  is  $2.93  per 
pound-equivalent,  which  EPA  considers 
to  be  cost-effective. 

The  cost-effectiveness  value 
(assiuning  no  POTW  removal)  for  the 
final  regulation  is  not  directly 


comparable  to  the  values  presented  in 
the  previous  Federal  Register  notices 
for  the  proposed  regulation  and  the 
supplemental  notice  for  two  reasons. 
First,  the  scope  of  the  regulation  has 
changed  with  fewer  PAIs  and  waste 
streams  covered  under  the  final 
regulation.  As  a  result,  the  baseline 
pollutant  discharges  and  pollutant 
removals  estimateid  for  the  final 
regulation  are  lower  than  the  values 
estimated  for  the  proposed  regulation. 
Second,  the  toxic  weighting  &ctors 
(TWFs)  used  by  EPA  for  calculating  the 
cost-effectiveness  of  the  final  regulation 


reflect  more  recent  toxicological  data 
and,  in  general,  are  lower  than  the 
values  used  for  the  proposal  and 
supplemental  notice  analyses.  To 
provide  a  consistent  comparison  of  the 
proposed,  supplemental,  and  final 
regulations,  EPA  re-calculated  the  toxic- 
weighted  baseline  discharges,  pollutant 
removals,  and  cost -effectiveness  values 
for  the  proposed  and  supplemental 
notice  regulations  using  the  more  recent 
toxic  weighting  factors  (see  Table  3)." 
The  calculations  for  the  final  regulation 
also  embody  the  changes  in  regulatory 
scope. 


Table  3.— Estimated  Cost-Effectiveness  of  the  Final  PSES  Regulation  for  Subcategory  C  Facilities 
Compared  with  the  Proposed  and  Supplemental  Notice  Regulations 

[All  toxic-weighted  values  based  on  toxic  weighting  factors  developed  for  the  Final  Regulation] 


Proposed  regulation: 

Zero  discharge  with 

sanitizer  exemption 

(Option  3/S.1) 


Supplemental  notice: 
Zero  discharge/pollu- 
tion prevention  alter- 
native 


Firal  regulation:  Zero 

dtecharge/pollution 

preswition  alternative 


Total  Annualized  Cost,  $1981  

Polutant  Discharges  Subject  to  Regulation,  pounds 

Polutant  Loadings  Subject  to  Regulation,  pounds-equivalent 
Pollutant  Removals,  pounds  - 


$64.1  million 

505,235  

232  million  .. 
503,114  


$32.7  million 

337,995  

15.4  million  .. 
333,731  


$20.9  million. 
192,789. 
7.7  myiion. 
189,908. 


°EPA  believes  that  if  POTWt  are  removing  PAIs, 
the  cost  of  compliance  of  the  industry  would  be 
lower  than  S20.9  million  ($1981)  due  to  the 
reduction  in  operating  and  maintenance  costs 


associated  with  the  treatment  system  used  to 
pretreat  PFPR  wastewaters  prior  to  discbarge  to  the 
POTW. 


^The  re-calculated  cost  .effectiveness  values  for 
the  proposed  regulation  also  reflect  the  updated 
estimates  of  the  number  of  facilities  using  non-272 
PAU. 
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Table  3.— Estimated  Cost-Effectiveness  of  the  Final  PSES  Regulatkdn  for  Subcategory  C  FACiLrriES 
•  Compared  with  the  Proposed  and  Supplemental  Notice  Regulatkjns— Continued 

(Al  toxic-weightsd  values  based  on  toxic  waigNing  lactora  developed  lor  the  Final  Regutatfon] 


Propoeed  regutatton: 

Zero  dtochargewWi 

aanitizer  exampMon 

(Option  3/S.1) 


Supplamental  notice: 

Zero  dtechaiga^pQlu- 

tion  pfevenHon  aRer- 

nelive 


Fnal  regulalion:  Zero 

ilsctiama^poiution 

pravanlion  aNenuUwe 


PoMuiant  Removals,  pounds-equivalent 
Cost-Eftectivenesst  


2a2maiion 
S2.77/K>-eq 


15.31 
$2.14A>«q 


7.6  I 
$2.74yi>-eq. 


AA^Cost-enectiveness  analysis  is  conventionally  calculated  on  an  incramenlal  basis:  that  is,  the  costs  and  removals  o(  a  given  option  are  cal- 
culated as  the  dHlerences  Irom  the  values  lor  the  next  lass  stringent  option.  At  propoeaL  the  ooet-eflectiveneas  o(  Option  3/S.1  was  calculated  on 
an  Incremental  basis  relative  to  the  next  leas  stringent  option.  Option  3/S.  However,  the  cost-efledivenees  values  tor  the  supplemental  notice 
and  final  ragutaUons  we  relative  to  a  next  less  strtogant  option  ot  no  regulaiion.  To  permit  consistont  compariaon  of  the  three  regulations,  the 
coet-etfectiveness  of  the  propoeed  regulation  has  been  restated  relative  to  a  no-regulation  baselne. 


.The  effect  of  the  regulation's  reduced 
scope  is  seen  by  the  reductions  in 
pollutant  loadings  subject  to  regulation 
in  pounds  and  pounds-equivalent  (see 
Table  3,  lines  2  and  3).  These  results 
show  the  pollutant  loadings  subject  to 
the  rule  at  proposal  to  be  505,235 
pounds,  and  on  a  toxic-weighted  basis, 
23.2  million  pounds-equivalent;  under 
the  final  regulation,  the  pollutant 
loadings  within  the  scope  of  the 
regulation  fall  to  192.789  pounds  and 
7.7  million  pounds-equivalent  on  a 
toxic-weighted  basis.  The  cost- 
effectiveness  values  of  the  regulations 
using  the  current  set  of  weighting 
factors  are:  $2.77  per  pound-equivalent 
for  the  proposed  regulation.  $2.14  per 
pound-equivalent  for  the  supplemental 
notice,  and  $2.74  per  pound-equivalent 
for  the  final  regulation.  The  cost- 
effectiveness  value  for  the  final 
regulation  is  low  in  relation  to  the 
values  calculated  for  other  effluent 
limitations  guidelines  and  standards 
recently  promulgated  by  EPA. 

b.  Subcategory  E:  Refiliing 
Establishments 

Estimates  of  compliance  costs  and 
pollutant  removals  associated  with 
Subcategory  E  facilities  have  not 
changed  since  the  proposed  regulation. 
EPA  believes  that  the  Hnal  regulation 
can  be  implemented  at  a  minimal  cost 
(i.e..  a  capital  investment  of 
approximately  $500  for  a  mini-bulk  tank 
to  store  water  for  reuse)  at  the  19 
hcilities  not  currently  in  compliance. 
Therefore.  EPA  determines  the  final 
regulation  to  be  cost-effective  for 
Subcategory  E  (hci lilies. 

E.  Regulatory  Flexibility  Act 

Pursuant  to  section  60S(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  the  Administrator  certiRes  that 
this  rule  will  not  have  a  signiRcant 
economic  impact  on  a  sulMtantial 
number  of  small  entities.  EPA  analyzed 
the  potential  impact  of  the  rule  on  both 


small  businesses  and  small  local 
governments. 

Under  the  Regulatory  Flexibility  Act, 
an  agency  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  for  a  rule 
that  the  agency  head  certifies  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
While  the  Administrator  has  so  certified 
today's  rule,  the  Agency  nonetheless 
prepared  a  regulatory  flexibility 
assessment  equivalent  to  that  required 
by  the  Regulatory  Flexibility  Act  as 
modified  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  The  assessment  for  this  rule  is 
detailed  in  the  "Economic  Analysis  of 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Pesticide 
Formulating,  Packaging,  and 
Repackaging  Industry"  (EPA-821-R- 
96-0171. 

EPA  received  many  comments 
regarding  the  rule  (see  Section  15.6  of 
the  technical  record  and  Section  IV  in 
the  economic  record  for  the 
rulemaking).  A  number  of  commenters 
raised  issues  concerning  small  business 
impacts  and  the  need  to  reduce  the 
regulation's  burden  on  small  businesses. 
Specifically,  as  a  way  of  reducing 
possible  adverse  impacts  on  smaller 
businesses,  some  commenters  requested 
that  EPA  broaden  its  exemption  from 
the  regulation  to  include  all  small 
businesses.  In  addition,  some 
commenters  argued  that  EPA  did  not 
need  to  regulate  the  discharges  of  small 
PFPR  businesses  because  the  pollutant 
discharges  of  such  facilities  were  not 
likely  to  have  a  consequential 
environmental  impact. 

EPA  disagrees  with  this  claim  and 
believes  it  is  inappropriate  to  set  small- 
business  and/or  small-production 
exemptions  for  all  small  businesses  and/ 
or  production  volumes  because  of  the 
substantial  toxicity  of  many  of  the  PAIs. 
The  size  of  the  business  and/or  the 
volume  of  PAIs  processed  annually  are 
not  a  sufficient  basis  for  determining 
that  a  facility  should  be  exempted  from 


regulation.  Because  of  the  high  toxicity 
of  many  of  the  PAIs,  the  processing  of 
even  very  small  quantities  of  such  PAIs 
can  result  in  pollutant  discharges  of 
substantial  toxicity.  In  addition,  small 
business  size  does  not  necessarily 
equate  with  small  pesticide  production 
volume,  particularly  in  terms  of  toxicity. 
Some  small-business  PFPR  facilities 
process  a  substantial  volume  of  PAIs 
and  have  the  potential  to  discharge 
substantial  volumes  of  toxic  pollutants 
unless  discharges  are  limited  by  the 
PFPR  regulation,  (see  the  Comment 
Response  Documents  in  the  rulemaking 
record  for  more  information  on  these 
comments  and  EPA's  response  to  them.) 

Taking  into  account  commenters" 
concerns  regarding  possible  impacts  on 
small  entities,  EPA  introduced  the  Zero/ 
P2  Alternative  Option  and  made 
numerous  changes  to  the  rule  designed 
to  reduce  the  burden  upon  all  PFPR 
facilities,  particularly  small  business 
entities.  As  previously  discussed,  the 
final  rule  expands  the  sanjtizer 
exemption  to  exempt  additional  lower 
toxicity  PAIs  from  regulatory  coverage 
and  gives  facilities  a  Zero/P2 
compliance  choice  on  a  line  by  line  or 
process  by  process  basis. 

The  factual  analysis  and  basis  for  the 
"no  significant  impact"  certification  is 
contained  in  Chapter  4  of  the  final  EA 
report  referenced  previously  and  is 
summarized  below. 

1.  Analysis  of  Impacts  on  Small 
Business  Entities 

To  gauge  the  impact  of  the  final 
regulation  on  small  business,  EPA 
analyzed  the  impact  of  the  final 
regulation  on  Subcategory  C  facilities 
according  to  the  business  size  of  the 
owning  firms  and  compared  the 
findings  for  the  final  regulation  with 
those  for  the  proposed  regulation.  Given 
the  large  presence  of  small  business- 
owned  entities  in  the  PFPR  industry, 
EPA  exercised  substantial  care  at 
proposal  and  throughout  development 
of  the  final  regulation,  to  ensure  that  the 
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final  regulation  would  not  impose  a 
significant  impact  on  a  substantial 
number  of  small  business-owned 
facilities.  This  effort  results  in  the 
modest  incurrence  of  both  costs  and 
impacts  by  small  business  entities  under 
the  final  regulation. 

EPA  estimates  that  1,513  (75.0 
percent)  of  the  2,018  PFPR  facilities 
potentially  subject  to  a  Subcategory  C 
PSES  regulation  are  owned  by  small 
entities.  Of  the  506  facilities  estimated 
to  potentially  incur  compliance  costs 
under  the  final  rule  (including  baseline 
failures),  357  (70.6  percent)  are 
estimated  to  be  owned  by  small  entities. 
Excluding  projected  baseline  failures, 
421  facilities  are  expected  to  incur  costs, 
of  which  274,  or  65.1  percent  are  small 
business-owned  facilities. 

No  small  business-owned  facilities  are 
estimated  to  close  as  a  result  of 
regulation.  Less  than  10  percent  of  small 
business-owned  facilities  (137  facilities) 
are  estimated  to  incur  a  moderate 
impact  "  that  is,  a  line  conversion  or 
annualized  compliance  cost  exceeding  5 
percent  of  facility  revenue.  The  average 
compliance  cost  burden  among  small 
business-owned  facilities  is  also  small 
in  relation  to  facility  revenue:  on 
average,  annualized  compliance  costs, 
amount  to  2.7  percent  of  facility  revenue 
for  small  business-owned  facilities. 

Finally,  the  number  of  small  business- 
facilities  incurring  costs,  and  the 
numbers  of  small  business-facilities 
incurring  severe  or  moderate  impacts 
are  substantially  less  than  estimated  for 
the  proposed  regulation.  For  the 
proposed  regulation  (re-estimated),  859 
small  business-facilities  were  estimated 
to  incur  costs.  3  facilities  were  assessed 
as  potential  closures  (severe  impacts), 
and  275  facilities  were  assessed  as 
moderate  impacts;  the  comparable 
values  for  the  final  regulation  are  357 
small-business  facilities  incurring  costs, 
zero  severe  impacts,  and  137  moderate 
impacts.  The  substantial  reduction  in 
impacts  among  small  business-owned 
facilities  from  proposed  to  final 
regulation  reflects  EPA's  efforts  to 
moderate  the  burden  of  the  regulation 
by  introducing  a  new  option  which 
gives  facilities  the  two  compliance 
alternatives,  by  reducing  the  PAIs  and 
wastestreams  subject  to  the  regulation, 
and  by  providing  facilities  with  greater 
flexibility  in  deciding  how  to  achieve 
regulatory  compliance.  In  light  of  these 
findings,  EPA  certifies  that  the  final 
regulation  does  not  impose  significant 
impacts  on  a  substantial  number  of 
small  business-owned  facilities. 


2.  Analysis  of  Impacts  on  Other  Small 
Entities 

In  addition  to  considering  the  impact 
of  the  final  regulation  on  small 
business-owned  facilities,  EPA  also 
considered  the  regulation's  likely  effects 
on  two  other  categories  of  small  entities 
that  will  be  afiiected  by  the  regulations 
(1)  Publicly  Owned  Treatment  Works 
operated  by  small  governments,  which 
may  be  responsible  for  implementing 
the  regulation  at  the  local  level;  and  (2) 
small  communities,  which  may  contain 
businesses  that  are  adversely  affected  by 
the  regulation.  EPA  concluded  that  the 
final  regulation  would  not  impose 
significant  impacts  on  either  of  these 
additional  small  entity  categories. 

In  the  course  of  developing  the  final 
regulation,  EPA  solicited  comments  on 
regulatory  implementation  issues  from 
over  76  POTWs  that  had  been  identified 
as  receiving  PFPR  facility  discharges. 
Fifteen  of  these  are  POTWs  are 
considered  small — that  is,  POTWs  that 
are  located  in  smaller  jurisdictions  (less 
than  50,000  population)  or  that  are 
small  POTWs  on  the  basis  of  daily 
treatment  volume  (less  than  or  equal  to 
1  million  gallons  per  day).  Comments 
were  requested  on  such  matters  as  the 
burden  of  implementing  the  pollution 
prevention/treatment  alternative 
element  of  the  regulation.  Although 
small  entity  POTWs  were  afforded  the 
opportunity  to  comment  on  the 
implementation  requirements  of  the 
proposed  regulation,  none  chose  to  do 
so.  However,  in  response  to  the  request 
for  comment  on  the  supplemental 
notice,  EPA  received  responses  from 
eight  POTWs.  Several  of  these 
comments  indicated  that  POTWs  might 
face  modestly  higher  burdens  from 
administering  a  regulation  with  the 
compliance  flexibility  offered  by  the  P2 
Alternative  than  from  administering  a 
regulation  strictly  based  on  zero 
discharge.  However,  none  indicated  that 
such  a  regulation  would  be  expected  to 
impose  a  significant  additional  burden 
beyond  the  requirements  that  POTWs 
already  face  in  administering  permits 
and  compliance  programs  for  industrial 
facilities.  In  addition,  POTWs  also 
indicated  that  the  modest  additional 
burden  seemed  reasonable  given  the 
regulation's  expected  discharge 
reductions  and  its  innovative  structure, 
which  gives  facilities  greater  flexibility 
in  designing  a  compliance  approach  and 
which  encourages  use  of  pollution 
prevention  as  a  compliance  method.  In 
view  of  these  responses  and  given  the 
fact  that  no  small  entity  PO'TWs 
responded  to  the  request  for  comments, 
EPA  certifies  that  the  regulation  will  not 
impose  a  significant  impact  on  a 


substantial  number  of  small  entity 
POTWs. 

In  addition  to  the  analysis  required  by 
the  Regulatory  Flexibility  Act,  EPA  also 
considered  the  regulation's  effect  on 
small  communities  in  which  PFPR 
facilities  might  be  located.  Specifically, 
in  the  community  impact  analysis 
performed  for  the  proposed  PH'R 
regulation,  EPA  examined  the  impact  of 
possible  employment  losses,  including 
multiplier  effects,  in  communities  in 
which  PFPR  facilities  with  moderate  or 
severe  impacts  were  located.  Using  the 
criterion  that  an  estimated  aggregate 
employment  loss  exceeding  one  percent 
of  community  employment  is 
significant,  Q'A  found  no  significant 
community  employment  impacts  for  the 
proposed  regulation  as  originally 
analyzed.  At  the  same  time,  the  final 
regulation  is  estimated  to  have 
substantially  fewer  facility  and 
employment  impacts  than  those 
estimated  for  the  original  proposed 
regulation.  Given  that  no  significant 
community  impacts  were  found  among 
any  communities  for  the  original 
proposed  regulation — regardless  of 
community  size — Sand  that  the  final 
regulation's  impacts  are  expected  to  be 
substantially  less  than  those  of  the 
proposed  regulation,  the  final  regulation 
will  not  impose  a  significant  burden  on 
small  communities. 

VI.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
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any  regulatory  requirements  that  may 
signiHcantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  SlOO 
million  or  mora  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  Sections  202  and  205  of 
the  UMRA. 

Although  not  subject  to  the  UMRA 
because  the  cost  of  the  rule  to  all  parties 
that  would  be  effected  is  well  below 
$100  million,  EPA  has  complied  with 
numerous  provisions  of  the  UMRA. 
Today's  rule  is  the  least  costly,  least 
burdensome  alternative  that  was 
considered. 

Consistent  with  the  intergovernmental 
consultation  provisions,  EPA  has 
already  initiated  consultations  with  the 
Publicly  Owned  Treatment  Works 
(POTWs)  that  will  be  affected  by  the 
rule  and  sought  their  input  as  part  of  the 
regulation  development  process. 
Specifically,  after  publication  of  the 
Supplemental  Notice  (60  FR  30217). 
EPA  solicited  comments  from  over  70 
POTWs  that  had  been  identified  as 
receiving  discharges  from  PFPR 
facilities.  This  request  sought  input  on 
several  aspects  of  the  PSES  regulation, 
including  allowance  of  self-certification 
of  compliance  by  PFPR  facilities,  use  of 
Best  Professional  Judgment  to  revise  or 
modify  the  pollution  prevention 
practices  listed  in  the  Supplemental 
Notice,  and  the  burden  on  POTWs  from 
administering  the  pollution  prevention 
compliance  alternative  as  part  of  the 
regulation  proposed  in  the 
Supplemental  Notice. 

u\  response  to  this  request,  EPA 
received  comments  from  eight  POTWs. 
Four  of  these  included  comment  on  the 
expected  burden  to  POTWs  from 
administering  the  pollution  prevention 
and  treatment  compliance  alternative. 
The  general  thrust  of  these  comments  is 
that  administering  the  pollution 
prevention/treatment  alternative  will 
impose  somewhat  higher  burdens  on 
PGTTWs  than  administering  a  regulation 
requiring  compliance  strictly  by  zero 


discharge.  POTWs  stated  that  inspection 
requirements  for  verification  of 
compliance  will  be  more  difficult  and 
time-consuming  because  inspectors  will 
have  to  review  technical  plans, 
equipment,  and  processes  to  verify  that 
the  specified  pollution  prevention  and 
treatment  measures  have  been  profwrly 
implemented,  maintained,  and  operated 
by  PFPR  facilities.  In  contrast, 
verification  of  compliance  with  a  zero 
discharge  regulation  would  be  more 
straightforward.  POTWs  also  stated  that 
the  option  of  relying  on  Best 
Engineering  Judgment  to  alter 
requirements  on  facilities  would 
increase,  rather  than  reduce, 
implementation  burdens.  However,  at 
the  same  time,  POTWs  also  noted  that 
the  burden  of  administering  the  PFPR 
regulation  did  not  seem  unreasonable  in 
comparison  to  requirements  for  other 
regulations  and  that  the  regulation's 
implementation  requirements  are 
necessary  if  the  regulation  is  to  be 
effective. 

In  keeping  with  the  provisions  to 
inform,  educate,  and  advise  small 
governments,  EPA  will  publish  a 
Guidance  Manual  prior  to  the 
compliance  deadline  of  the  rule  to 
inform,  educate,  and  advise  interested 
facilities,  permit  writers,  and  POTWs  on 
pollution  prevention  processes  and 
procedures  applicable  to  the  PFPR 
industry.  It  will  also  serve  as  guidance 
for  the  implementation  of  and 
compliance  with  the  P2  Alternative 
requirements. 

Vn.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  regulation  that  may: 

(1)  Have  an  annual  effect  on  tne 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budfgetary 
impact  of  entitlements,  grants,  user  fiees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  . 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record  for  this  rulemaking. 

Vni.  Small  Business  Regulatory 
Enfbrceinent  Fairness  Act  of  1996 
(SBREFA) 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

IX.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44,  U.S.C 
3501  et  seq.  Two  separate  Information 
Collection  Request  (ICR)  documents 
have  been  prepared  by  EPA.  Burden 
estimates  for  PFPR  direct  dischargers  to 
comply  with  their  NPDES  permits  and 
the  P2  Alternative  are  contained  in  the 
"National  Pollutant  Discharge 
Elimination  System  (NPDES)/ 
Compliance  Assessment/Certification 
Information"  ICR  (No.1427.05).  Burden 
estimates  for  indirect  discharging  PFPR 
facilities  to  comply  with  40  l>K  part 
403  and  the  P2  Alternative  are  included 
in  the  "National  Pretreatment  Program 
(40  CFR  part  403)"  ICR  (No.  0002.08). 
The  approval  of  these  ICRs  is  still 
pending;  therefore,  the  information 
requirements  contained  in  this  rule  are 
not  effiactive  until  OMB  approves  them. 
A  copy  of  these  ICRs  may  be  obtained 
from  Sandy  Farmer,  OPPE  Regulatory 
Information  Division:  U.S. 
Environmental  Protection  Agency 
(2136),  401  M  St..  NW..  Washington.  DC 
20460,  by  calling  (202)  260-2740.  or 
electronically  by  sending  an  e-mail 
message  to 
"Canner.sandy@epamail.epa.gov". 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
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maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  of  otherwise 
disclose  the  information. 

EPA  estimates  that  each  water  using 
facility  is  expected  to  spend  an  average 
of  20  to  60  hours  preparing  the  initial 
certification  statement  (including  brief 
descriptions)  for  submittal  to  the 
permitting/control  authority  as  well  as 
preparing  the  paperwork  to  be  kept  on- 
site  (i.e.,  treatment  information, 
supporting  documentation  for 
modifications,  etc.  .  .).  EPA  has 
estimated  less  hours  for  direct 
dischargers  than  for  the  indirect 
dischai^ers  (i.e.,  20  hours  versus  60 
hours)  because  the  direct  dischargers  are 
typically  also  pesticide  manufacturers 
with  treatment  systems  in  place  that  are 
well  documented  while  most  indirect 
dischargers  do  not  have  treatment  in 
place  and  have  less  technical  expertise 
in  the  area  of  wastewater  treatment. 
However,  some  indirect  dischargers  will 
use  less  than  the  60  hours  because  they 
are  also  pesticide  manufacturers  or  they 
may  be  able  to  reuse  all  of  their 
wastewater  that  would  otherwise  have 
to  be  pretreated  prior  to  discharge  to  the 
POTW  (i.e..  interiw  wastewater  sources, 
floor  wash  and/or  leak  and  spill  cleanup 
water). 

Note:  Although  most  indirect  dischargers 
will  not  implement  the  P2  Alternative  prior 
to  the  compliance  deadline  (3  years  following 
promulgation)  and;  therefore  would  not  be 
covered  by  the  Pretreatment  ICR  (No. 
0002.08]  which  expires  in  three  years,  EPA 
has  estimated  that  approximately  ten  percent 
of  the  1S00  water-using  PFPR  facilities/ new 
facilities  (i.e.,  150  facilities)  would 
implement  the  P2  Alternative  prior  to  the 
compliance  deadline.  Therefore,  the  burden 
presented  in  the  Pretreatment  ICR  concerning 
the  P2  Alternative  is  estimated  for  150 
facilities  over  the  3  years  of  the  ICR.  EPA  will 
include  burden  for  the  remainder  of  the 
water  using  PFPR  facilities  in  the  subsequent 
Pretreatment  ICR  in  1999. 

Beyond  the  initial  submittal,  a  PFPR 
facility  is  expected  to  spend  15  minutes 
to  prepare  and  sign  the  periodic 
certification  statem«fit  to  be  submitted 
to  the  permitting  authority  once  per  ydar 
and  to  the  control  authority  twice  per 
year.  If  a  facility  has  made  changes  in 
the  P2  practices  they  are  using  or  in  the 
choice  of  zero  discharge  or  P2 
Alternative  for  a  process  line/product 
family  that  was  initially  specified  in  the 
initial  certification  (or  previous  period), 
they  must  provide  a  brief  description 
«vith  their  periodic  certification 


statmnent.  EPA  assumes  that  ten  percent 
of  fiacilities  will  have  to  prepare  such  a 
description  each  year  and  that  the 
associated  burdeii/facility  is  four  hours 
for  direct  dischargers  and  10  hours  for 
indirect  dischargers.  EPA  has  also 
included  four  hours  per  facility  for 
direct  disdiargers  and  10  houra  for 
indirect  dischargers  for  the  burden 
associated  with  a  request  for  approval  of 
modifications  where  the  justification  is 
not  listed  on  Table  8  to  part  455  of  the 
final  regulation.  Again,  EPA  has  used 
the  assumption  that  ten  percent  of 
facilities  per  year  will  have  to  prepare 
such  a  request  fas  modification. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond' to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Send  comments  on  the  burden 
estimates  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques  to  EPA  at  the 
address  provided  above,  with  a  copy  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  NW.,  Washington, 
DC  20503,  maik^  "Attention:  Desk 
Officer  for  EPA."  Please  remember  to 
include  the  ICR  number  in  any 
correspondence. 

X.  Water  Quality  Anafysis 

Most  of  the  PAIs  being  regulated  have 
at  least  one  toxic  effect  (e.g.,  human 
health  carcinogen  and/or  systemic 
toxicant  or  aquatic  toxicant).  Many  of 
these  pollutants  have  the  potential  to 
bioaccumulate  and  persist  in  the 
environment.  Various  studies  have 
demonstrated  the  bioaccumulation  of 
pesticides  in  aquatic  life  and 
accumulation  of  pesticides  in 
sediments.  Documented  human  health 
impacts  at  pesticide  formulating, 
packaging,  and  repackaging  (PFPR) 
facilities  include  respiratory  disease  and 
impaired  liver  function,  primarily 
through  worker  exposure. 

For  example,  137  of  the  original  272 
PAIs  are  known  to  be  highly  or 
moderately  toxic  to  aquatic  life,  25  have 
carcinogenic  effects,  149  are  knovm  to 
have  systemic  or  other  health  effects,  24 
have  an  established  concentration  limit 
under  the  Safe  Drinking  Water  Act  and 
134  have  a  high  or  moderate  potential 
to  bioaccumulate  in  the  environment. 
(See  the  "Potential  Fate  and  Toxicity 
Categorization  of  Pollutants  Associated 
with  PFPR  Wastewater  "  Report; 
September  1996  in  the  rulemaking 
record). 


Numerous  incidents  of  groundwater 
and  soil  contamination  at  refilling 
establishments,  largely  due  to  spills,  are 
identified  in  the  Office  of  Pesticide 
Programs  proposed  "Standards  for 
Pesticide  Containers  and  Containment" 
(59  FR  6712,  February  11, 1994).  Several 
examples  cited  in  the  Standards  for 
Pesticide  Containers  and  Containment 
proposed  rule  are  summarized  below. 

Based  on  the  1991  study,  "Report  on 
Wisconsin  Pesticide  Mixing  and 
Loading  Site  Study."  an  estimated  45  to 
75  percent-  of  the  commercial 
agrichemical  fecilities  in  Wisconsin  will 
require  soil  remediation  and  29  to  63 
percent  of  these  sites  potentially  exceed 
the  State's  groundwater  standards  for 
pesticides.  In  the  "Environmental 
Cleanup  of  Fertilizer  and  Agricultural 
Chemical  Dealer  Sites"  report,  the  Iowa 
Fertilizer  and  Chemical  Association 
estimates  that  40  to  50  percent  of 
refilling  establishments  in  Iowa  may 
require  groundwater  remediation.  A 
1992  letter  from  the  National 
Agricultural  Retailers  Association 
(formerly  NARA,  now  ARA)  stated  that 
70  to  80  percent  of  the  detections  of 
pesticides  in  groundwater  in  Kansas 
could  be  traced  back  to  refilling 
establishments.  Groundwater 
contamination  by  pesticides  is  also 
documented  at  numerous  refilling 
establishments  in  Michigan,  Minnesota, 
Illinois,  and  Utah. 

The  water  quality  benefits  of 
controlling  the  indirect  dischai^s  from 
PFPR  facilities  are  evaluated  by 
modeling  the  impact  of  those  discharges 
on  receiving  streams.  This  model 
assumes  that  no  additional  removal 
occurs  at  the  POTW.  EPA  believes  this 
to  be  a  valid  assumption  because  the 
PAIs  that  are  still  covered  by  the  scope 
of  the  final  pretreatment  standards 
(PSES)  are  expected  to  pass-through 
POTWs.  The  effects  of  POTW 
wastewater  discharges  of  139  PAIs  are 
evaluated  at  current  and  post- 
compliance  (e.g.,  zero/P2  Alternative) 
levels  for  85  indirect  discharging  PFPR 
facilities  which  discharge  to  79  POTWs 
on  77  receiving  streams.  Water  quality 
models  are  used  to  project  pollutant 
instream  concentrations  based  on 
estimated  releases  at  current  and  zero/ 
P2  Alternative  levels;  the  instream 
concentrations  are  then  compared  to 
EPA  published  water  quality  criteria  or 
to  documented  toxic  effect  levels. 

The  instream  pollutant  concentration 
for  one  FAI  is  projected  to  exceed 
human  health  criteria  in  two  receiving 
streams  at  current  discharge  levels.  Both 
excursions  are  projected  to  be 
eliminated  under  the  zero/P2 
Alternative.  The  number  of  pollutants 
with  receiving  streams  projected  to 
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exceed  aquatic  life  criteria  or  aquatic 
toxic  effect  levels  would  be  reduced 
from  21  PAls  in  23  streams  at  current 
dischai^ge  levels  to  four  PAls  in  six 
streams  at  z8ro/P2  Alternative  levels. 

The  potential  impacts  of  these 
indirect  discharging  PFPR  fecilities  are 
also  evaluated  in  terms  of  inhibiticHi  of 
POTW  operation  and  contamination  of 
sludge.  Potential  biological  inhibition 
problems  are  projected  to  occur  for 
current  discharges  at  four  POTWs  for 
three  PAls;  sludge  criteria  are 
unavailable  for  PAls.  No  potential 
biological  inhibition  problems  are 
projected  to  occur  for  the  Zero/P2 
Alternative  option.  The  POTW 
inhibition  values  us^  in  this  analysis 
are  not,  in  general,  regulatory  values. 
They  are  baised  upon  engineering  and 
health  estimates  contained  in  guidance 
or  guidelines  published  by  EPA  and 
other  sources.  Thus,  EPA  is  not  basing 
its  regulatory  approach  for  pretreatment 
discharge  levels  upon  the  finding  that 
some  pollutants  interfere  with  POTWs 
by  impairing  their  treatment 
effectiveness.  However,  the  values  used 
in  the  analysis  do  help  indicate  the 
potential  benefits  for  POTW  operation 
that  may  result  from  the  compliance 
with  the  final  regulation. 

In  addition,  the  water  quality  benefits 
of  controlling  the  diract  discharges  from 
PFPR  facilities  were  evaluated  by 
modeling  the  impact  of  direct 
wastewater  discharges  on  receiving 
stream  water  quality.  However,  as 
described  in  Section  IV.C.t  of  today's 
notice,  EPA's  estimates  of  costs  and 
current  pollutant  loadings  for  direct 
discharges  did  not  include  pollutant 
removals  for  treatment  already  in  place 
(i.e.,  pesticide  manufacturing  treatment 
systems).  Therefore,  an  estimate  of  the 
water  quality  impacts  resulting  from 
current  direct  discharges  would  result 
in  an  overestimation  of  the  current 
water  quality  impacts  because  these 
facilities  do  have  treatment  in  place  and 
are  already  meeting  zero  discharge  or 
zero  allowance  (i.e.,  no  additional 
discharge  allowance  in  the  pesticide 
manufacturers"  limitations  for  PFPR 
wastewaters).  Thus.  EPA  is  presenting 
only  those  water  quality  impacts 
associated  with  the  Tinal  rule. 

Seventeen  (17)  direct  discharging 
PFPR  facilities.  whi<:h  discharge  61  PAls 
to  Ifi  r«<:eiving  streams,  were  evaluated. 
Water  quality  models  are  used  to  project 
pollutant  instream  concentrations  based 
on  estimated  releases  at  post- 
compliance  (e.g..  zert)/P2  Alternative) 
levels;  the  instream  concentrations  are 
then  compared  to  ¥TA  published  water 
quality  criteria  or  to  dot:imiented  toxic 
effect  levels  where  EPA  water  quality 
criteria  are  not  available  for  certain 


PAls.  The  »ro/P2  Alternative  option  is 
projected  to  mult  in  aquatic  life 
exceedancas  of  three  PAls  in  two 
receiving  streams.  No  exoeedances  of 
human  health  criteria  are  projected  to 
occur  for  the  zero/P2  Alternative  option. 

XI.  Non-Water  QnaUty  Eaviromneiital 
Impacts  - 

The  elimination  or  reduction  of  one 
form  of  pollution  may  create  or 
aggravate  other  environmental 
problems.  Therefore,  Sections  304(b) 
and  306  of  the  Act  call  for  EPA  to 
consider  the  non-water  quality 
environmental  Impacts^f  effluent 
limitations  guidelines  and  standards. 
Accordingly,  EPA  has  considered  the 
effect  of  these  regulations  on  air 
pollution,  solid  waste  generation,  and 
energy  consumption.  As  discussed 
throughout  today's  notice,  EPA  selected 
to  promulgate  the  Zero/P2  Alternative 
option  due  to  the  cross-media  impacts 
that  could  occur  under  a  sero  discharge 
regulation  due  to  contract  hauling  to  off- 
site  incineration  of  potentially  large 
volumes  of  non-reusable  wastewaters. 

EPA  has  estimated  the  non-water 
quality  impacts  associated  with  the 
selected  option,  i.e.,  the  Zero/P2 
Alternative,  as  well  as  a  zero  discharge 
option.  As  discussed  previously  in  this 
notice,  under  the  Zero/P2  Alternative, 
facilities  will  be  able  to  choose  between 
complying  with  zero  discharge  or  the  P2 
Alternative  on  a  line-by-line  oasis. 
However,  for  the  purposes  of  estimating 
compliance  costs  and  non-water  quality 
impacts,  EPA  has  assumed  that  a  facility 
will  choose  between  these  compliance 
options  on  a  whole- facility  basis. 
Tlierefore,  the  non-water  quality 
estimates  for  the  Zero/P2  Alternative 
represent  those  cross-media  impacts 
associated  with  a  percentage  of  the 
facilities  choosing  to  comply  with  the 
P2  Alternative  and  others  choosing  to 
comply  with  zero  discharge. 

EPA  has  used  the  assumption  that, 
under  the  zero  discharge  option, 
facilities  would  recycle  and  reuse  some 
wastewaters  while  hauling  the 
remaining  wastewaters  off-site  for 
incineration.  Under  the  P2  Alternative 
portion  of  the  Zero/P2  Alternative,  some 
facilities  may  be  able  to  avoid  the  need 
for  wastewater  treatment  by 
comprehensively  applying  source 
reduction  practices  to  all  their 
wastewater  sources;  however,  it  is  more 
likely  that,  following  the  use  of  recycle 
and  reuse  practices,  facilities  will  need 
to  employ  some  pollution  control 
treatment  technologies  prior  to 
discharging  their  wastewaters. 

There  are  some  cross- media  impacts 
that  are  associated  with  the  Zero4'2 
Alternative  and  its  use  of  a  wastewater 


treatment  system  that  are  not  associated 
with  a  aero  dischaive  option  since 
treetment  is  not  utilized  under  the  zero 
dischaige  option.  These  cross-media 
impacts  include  sludge  generation  and 
energy  consiunption  and  air  emissions 
of  criteria  air  pollutants  '^*  from  the 
trucks  that  transport  spent  activated 
carbon  for  regeneration.  However,  the 
zero  discharge  option  relies  heavily  on 
the  contract  hauung  of  wastewater  for 
incineration  which  significantly 
increases  the  cross-media  impacts  due 
to  air  emissions  of  criteria  air  pollutants 
firom  the  trucks  that  transport  the 
wastewater  to  incineration  and  from  the 
incineration  of  the  wastewater  itself. 

EPA  believes  that  selecting  the  Zero/ 
P2  Alternative  option  will  minimize 
these  cross-media  impacts,  overall,  as 
compared  to  the  zero  dischaige  option. 
In  particular,  the  Zero/P2  Alternative 
has  a  significantly  lower  cross-media 
impact  on  air  emissions  of  criteria  air 
pollutants  than  the  zero  discharge 
option  while  still  preventing  the 
discharge  of  98.5  percent  of  the 
pesticide  active  ingredients  (PAls)  from 
being  discharged  to  the  water.  The 
following  sections  present  the  estimates 
for  air  emissions,  solid  waste  generation 
and  energy  consumption  for  the  final 
rule. 

A.  Air  Pollution 

For  the  purpose  of  preparing  a  cross- 
media  impact  analysis,  the  air  pollution 
effects  are  divided  into  two  separate 
types  of  air  emissions  generated  as  a 
result  of  the  final  rule.  Firat,  there  are 
air  emissions  estimated  for  the  Zero/P2 
Alternative  based  on  the  treatment  of 
wastewater  through  a  treatment  system, 
such  as  the  Universal  Treatment 
System,  discussed  in  Section  TI.E.  of 
today's  preamble.  These  emissions 
consist  mainly  of  volatile  priority 
pollutants.  EPA  does  not  anticipate  that 
there  will  be  any  significant  losses  of 
PAls  into  the  atmosphere  under  the 
Zero/P2  alternative,  because  most  PAls 
have  low  volatility.  The  second  type  of 
air  emissions  are  those  generated  from 
the  transport  (i.e.,  air  emissions  from  the 
trucks'  exhaust  and  gasoline)  of  both 
wastewater  and  spent  activated  carbon 
as  well  as  emissions  from  the 
incineration  of  wastewater  that  is 
hauled  off-site  for  disposal.  Estimates  of 
both  types  of  air  emissions  are 
presented  on  Table  4  of  today's 
preamble  for  the  Zero/P2  Alternative 
and  for  zero  discharge.  As  seen  on  Table 


'^Critaria  air  polliilanti  include:  VoUliie  organic 
compounds  (VUCa).  nitrogen  oxides  (h40x),  sulfur 
dioxide  (S02I.  particulate  matter  iPM)  and  carbon 
monoxide  (CX».  Criteria  air  pollutants  can  injure 
health,  harm  tile  environment  and  cause  property 
damage. 
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4,  the  emissions  for  criteria  air 
pollutants  from  the  transport  of 
wastewaters  and  spent  activated  carbon 


and  from  the  incineration  of  the  non- 
reusable  wastewaters  under  the  zero 
dischaige  option  would  create  a 


significant  cross-media  impact  as 
compared  to  the  Zero/P2  Alternative. 


Table  4:  Criteria  Air  PoLLUTAr4T  Emissions  (iBhm) 


Emission  source 


VOCs 


NO. 


PM 


CO 


SO2 


Wastewater  Transportation: 

Zero/P2  Altemative 

Zero  Oiscttarge 

Wastewater  Incineration: 

Zero/P2  Altemative 

Zero  Discttarge 

Spent  Activated  Cartion  Transportation: 

Zero/P2  Altemative 

Zero  Discharget  _ 

Wastewater  Treatment:  t 

Zero/P2  ARemative 

Zero  Discharge 


14,720 
87.600 

5 
264 

1,692 
•      NA 

84,700 
52,500 


121.200 
720,000 

1,838 
94,600 

13,920 
NA 

NA 
NA 


6,800 
40,400 

10 

530 

780 
NA 

NA 
NA 


175,400 
1,044,000 

133 
6,880 

20,200 
NA 

NA 
NA 


2 

106 


NA 

NA 


NA>not  applicable 

a:  EPA  estimates  that  under  the  Zero/P2  Altemative  69%  of  facilities  Incurring  costs  will  ctwose  the  P2  Alternative  and  31%  wiU  ctwose  to 
comply  with  zero  discharge. 

t  There  is  rra  wastewater  treatment  system  used  under  the  zero  disctiarge  option  and,  therefore,  no  spent  activated  cartxm  to  transport  for  re- 
generation. 

t  Ail  emissions  estiinates  from  wastewater  treatment  include  only  volatile  priority  pollutants. 


EPA  also  estimates  the  reduction  of 
volatile  priority  pollutants  emissions 
that  would  occur  under  the  Zero/P2 
Altemative  and  under  zero  discharge. 
EPA  estimates  that  in  addition  to  the 
192,789  lbs  of  PAls  that  are  currently 
(i.e.,  prior  to  today's  regulation]  being 
dischaiged  to  water,  381,000  pounds  of 
volatile  priority  pollutant  are  currently 
emitted  when  wastewater  is  dischargeid 
to  POTWs  or  are  emitted  to  the  air  from 
the  wastewater  treatment  process  at  the 
POTWs.  EPA  estimates  that  under  the 
Zero/P2  Altemative,  the  air  emissions 
frvm  wastewater  reuse,  treatment  and 
discharge  to  F*OTWs  will  be  reduced  to 
84,700  pounds  of  volatile  priority 
pollutants.  This  means  that 
implementing  the  Zero/P2  Altemative 
will  reduce  air  emissions  of  volatile 
priority  pollutants  from  wastewater 
reuse,  treatment  and  discharge  by 
296,300  pounds  annually.  In  addition, 
the  remaining  emissions  are  localized 
and  in  many  cases  may  be  more  likely 
to  be  captured  and  treated  by  the  UTS. 
The  loss  of  priority  pollutants  to  the 
atmosphere  is  likely  to  occur  during 
reuse  of  wastewater  and  particularly 
from  the  emulsion  breaking,  hydrolysis, 
and/or  chemical  oxidation  treatment 
steps  where  the  addition  of  heat  is  likely 
to  promote  their  release  ^.  It  is  also 


"  EPA  believes  that  use  of  closed  vessels  in  the 
treatment  system  will  additionally  control  the 
release  of  volatile  priority  pollutants  to  the  air  and, 
therefore:  has  used  the  costs  associated  with  closed 
vessels  when  estimating  costs  for  the  regulation. 
However,  for  the  analysis  of  the  air  pollution 
emissions  estimates  for  this  rule,  estimates  on 
volatile  priority  pollutant  emissions  from  closed 
vessels  were  not  available.  Therefore,  the  volatile 
priority  pollutant  emissions  estimate  assumes  the 


possible  that  some  emissions  of  priority 
pollutants  could  occur  during  the 
cleaning  of  equipment  or  containers, 
particularly  if  high-pressure  cleaning  or 
steam  cleaning  is  used.  Under  the  zero 
discharge  option,  52,500  pounds  of 
volatile  priority  pollutants  are  expected 
to  be  emitted  during  the  recycle  and 
reuse  of  wastewaters. 

B.  Solid  Waste 

EPA  estimates  that  under  the  Zero/P2 
Altemative  there  will  be  856,000 
pounds  of  sludge  generated  from 
emulsion  breaking  and  sulfide 
precipitation  treatment  annually.  EPA 
has  assumed  that  the  sludge  generated 
via  emulsion  breaking  and  sulfide 
precipitation  will  be  hauled  to 
hazardous  waste  incinerators.  In 
addition  to  the  sludge  generated, 
treatment  of  wastewater  through  the 
Universal  Treatment  System  will 
generate  3,830,000  poimds  annually  of 
spent  activated  carbon.  It  is  assumed 
that  the  activated  carbon  will  be  sent 
off-site  for  regeneration,  which  means 
that  it  is  reused  and  would  not  become 
a  waste.  See  Section  XI.A.  for  the 
estimate  of  air  emissions  from 
transporting  the  spent  activated  carbon 
for  regeneration  and  from  the  hauling  of 
wastewater/sludge  to  incineration  as 
well  as  the  air  emissions  associated  with 
incineration. 

EPA  believes  the  Zero/P2  Altemative 
is  consistent  with  the  goals  established 
for  EPA's  Hazardous  Waste 
Minimization  and  Combustion  Strategy 
(November,  1994).  This  draft 

use  of  open  vessels  during  treatment  which  may 
overestimate  the  emissions. 


combustion  strategy  establishes  the  goal 
of  a  strong  preference  for  source 
reduction  over  waste  management, 
thereby  reducing  the  long-term  demand 
for  combustion  and  other  waste 
management  facilities.  In  addition,  the 
strategy  states  that  combustion  does 
have  an  appropriate  role  and  that  EPA 
wants  to  ensure  that  combustion 
facilities  (such  as  incinerators  and 
boilers  and  industrial  furnaces  (BIFs)) 
are  designed  in  a  manner  to  protect 
public  health. 

C.  Energy  Requirements 

EPA  estimates  that  cx>mpliance  with 
the  final  regulation  will  increase  energy 
consumption  by  a  small  increment  over 
present  industry  use.  The  main  energy 
requirement  is  the  generation  of  steam 
that  is  used  in  the  wastewater  treatment 
system  to  accomplish  emulsion  breaking 
and  hydrolysis.  Steam  provides  the  heat 
energy  to  assist  with  the  separation  of 
emulsified  phases  and  increases  the  rate 
at  which  active  ingredients  hydrolyze.  It 
is  estimated  that  about  6.28  x  10^ 
pounds  per  year  of  steam  would  be 
required  by  the  Universal  Treatment 
System.  This  would  require 
approximately  13,581  barrels  of  oil 
annually.  This  is,  relatively,  very  small 
compared  to  the  18  million  barrels  per 
day  that  the  United  States  currently 
consumes. 

Additionally,  EPA  estimates  that  the 
operation  of  the  Universal  Treatment 
System  will  consume  811,000  kilowatt 
hours  per  year.  This  is  expended  by  the 
pumps  and  agitators  used  in  treatment 
and  associated  with  the  storage  of  water 
until  it  can  be  reused. 
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Xil.  Regulatory  Implementation 

The  purpose  of  this  section  is  to 
provide  assistance  and  direction  to 
permit  writers  and  control  authoritfes  to 
aid  in  their  implementation  of  this 
regulation  and  its  unique  compliance 
alternative.  This  section  also  discusses 
the  relationship  of  upset  and  bypass 
provisions,  variances  and  modifications, 
and  analytical  methods  to  the  final 
limitations  and  standards. 

A.  Implementation  of  the  Limitations 
and  Standards 

1.  Pesticide  Formulating,  Packaging  and 
Repackaging  (Subcategory  C) 

Each  PFPR  facility  subject  to  this 
regulation  wilt  need  to  make  an  initial 
choice  on  either  a  facility-wide  basis  or 
on  a  process  basis  (i.e.,  product  family/ 
pro<»ss  line/process  unit).  They  will 
need  to  choose  to  either  comply  with 
the  zero  discharge  effluent  limitation/ 
pretreatment  standard  or  choose  to  agree 
to  conduct  the  listed  pollution 
prevention  practices  (or  a  variation  of 
the  listed  practices  based  on  self- 
implemented  modifications  or  those 
agreed  to  by  the  permit/control 
authority)  and  also  agree  to  make  the 
practices  and  the  pollution  prevention 
discharge  allowance  enforceable  (see 
§  455.41  of  the  final  rule  for  the 
definition  of  P2  allowable  discharge). 
However,  beyond  this  initial  choice, 
much  of  the  continued  implementation 
of  the  Zero/P2  Alternative  will  differ  for 
direct  and  indirect  dischargers. 

Direct  Dischargers 

For  direct  dischargers,  the  Zero/P2 
Alternative  will  be  implemented 
through  the  NPDES  permitting  process. 
For  each  new  or  existing  direct 
discharging  facility,  the  facility  would 
need  to  make  the  initial  choice  at  the 
permitting  stage  or  at  the  time  for  permit 
modincation  or  renewal,  respectively. 
Facilities  that  do  not  choose  the  P2 
Alternative  (or  zero  discharge)  for  the 
facility  in  its  entirety  will  be  required  to 
clearly  state  in  their  NPDES  permit  each 
product  family,  process  unit  or  process 
line  and  the  option  selected  for  each. 
For  those  processes  for  which  a  direct 
discharge  facility  chooses  the  P2 
Alternative  over  the  zero  discharge 
limitation,  the  permitting  authority 
would  include  all  of  the  P2  practices 
and  any  specified  treatment 
te<:hnologies  in  the  facility's  NPDES 
permit.  The  definition  of  P2  allowable 
discharge  for  direct  dischargers  requires 
the  appropriate  treatment  of  ali  process 
wastewater  prior  to  discharge. 
Therefore,  permit  writers  may  want  to 
include  in  the  permit  the  method 
cJiosen  by  the  facility  to  demonstrate 


that  the  treatment  system:  (1)  Is 
appropriate  for  the  PAIs  in  their  process 
wastewaters  (that  are  not  also  being 
manufactured);  and  (2)  is  properly 
operated  and  maintained;  or  the  permit 
writer  can  set  numerical  limitations 
based  on  BPJ  for  any  additional  PAIs,  as 
necessary. 

Today  s  final  regulations  do  not 
require  facilities  to  submit  all  of  the 
necessary  compliance  paperwork  to  the 
NPDES  permit  writer,  but  instead 
require  the  facility  choosing  the  P2 
Alternative  to  keep  the  paperwork  on- 
site  and  available  for  the  permitting 
authority  and  enforcement  officials. 
However.  EPA  is  requiring  the  submittal 
of  an  initial  certification  statement  at 
the  time  of  issuance,  renewal,  or 
modification  of  an  NPDES  permit  for 
direct  dischargers.  In  addition,  as 
suggested  by  a  commenter,  EPA  is  also 
requiring  the  submittal  of  a  periodic 
certification  statement  to  be  submitted 
every  year  to  the  NPDES  permit  writer. 
The  pollution  prevention  practices  and 
treatment  technologies  included  in  such 
a  NPDES  permit  would  be  enforceable 
under  CWA  sections  309  and  505. 

For  those  processes  where  a  new  or 
existing  direct  discharge  PFPR/ 
Manufacturer  has  cho6en  to  comply 
with  zero  discharge,  the  permit  would 
include:  (1)  The  pesticide 
manufacturing  limitations  (40  CFR  part 
455,  subparts  A  and  B)  with  no 
additional  allowance  for  the  PFPR 
wastewaters  for  those  PAIs  that  are  also 
manufactured:  and  (2)  limitations  set 
equal  to  the  detection  limit  of  the  PAIs 
expected  to  be  in  the  wastewater  (or  no 
PFPR  process  wastewater  flow)  for  PAIs 
that  are  not  also  manufactured  at  the 
facility.  The  NPDES  permits  for  new  or 
existing  stand-alone  direct  discharging 
facilities  that  choose  to  achieve  zero 
discharge  from  specified  processes  will 
include  either  limitations  set  equal  to 
the  detection  limit  of  the  analytical 
method  for  the  PAIs  expected  to  be  in 
the  wastewater  or  will  allow  no  process 
wastewater  flow. 

Indirect  Dischargers 

Existing  and  new  PFPR  facilities 
(including  PFPR/Manufacturers)  which 
are  indirect  dischargers  would  also  need 
to  make  an  initial  choice  on  a  process 
basis  of  meeting  the  zero  discharge 
pretreatment  standard  or  adopting  and 
implementing  the  P2  practices  and  the 
treatment  technologies  (if  so  specified). 
Facilities  that  choose  the  zero  discharge 
option  for  specified  processes  (or  for  the 
entire  facility)  would  agree  in  their 
control  mechanism  or  pretreatment 
agreement  to  demonstrate  zero 
discharge  through  no  process 
wastewater  flow  or  compliance  by 


meeting  a  numerical  standard  be  set 
equal  to  the  detection  limit  of  the 
analytical  method  for  the  PAIs  expected 
in  the  wastewater. 

If  the  indirect  discharging  PFPR 
facility  chooses  the  P2  Alternative  for 
any  or  all  processes/lines/product 
families,  the  facility  would  need  to 
notify  the  Control  Authority  of  its 
intention  by  submitting  an  initial 
certification  statement  as  described  in 
§  455.41(a)  of  the  final  regulation. 
Facilities  that  do  not  choose  the  P2 
Alternative  for  the  facility  in  its  entirety 
will  be  required  to  include  a  brief 
description  of  each  product  family, 
process  unit  or  process  line  and  the 
option  selected  for  each  with  the  initial 
certification  statement.  In  addition,  the 
facility  must  include  all  of  the  P2 
practices  (or  modifications)  and  any 
specified  treatment  technologies  that 
will  be  implemented  to  meet  the 
requirements  of  the  practices  listed  in 
Table  8  to  part  455  for  those  processes 
which  the  P2  Alternative  was  chosen. 
For  indirect  dischargers  appropriate 
pretreatment  is  required  for  any  interior 
equipment  cleaning  wastewater 
(including  drums),  floor  wash  ^^  or  leak/ 
spill  cleanup  water  that  is  part  of  the  P2 
allowable  discharge.  Other  wastewater 
sources  can  be  discharged  to  the  POTW 
without  pretreatment.  The  initial 
certification  statement  to  be  submitted 
requires  a  signature  by  the  appropriate 
manager  in  charge  of  overall  operations 
of  the  facility  to  assure  that  information 
provided  is  true,  accurate,  and  complete 
to  the  best  of  his  or  her  knowledge. 

Other  required  paperwork  can  oe  kept 
on-site  (e.g..  supporting  documentation 
for  any  modifications,  treatment 
technologies  used  that  are  not  listed  on 
Table  10  to  part  455  of  the  regulation, 
the  method  chosen  and  supporting 
documentation  for  demonstrating  that 
appropriate  treatment  is  well  operated 
and  maintained  and  the  rationale  for 
choosing  the  method  of  demonstration). 
Any  modifications  for  a  reason  not 
listed  on  Table  8  to  part  455  of  the 
regulation  must  be  submitted  to  the 
control  authority  for  approval. 

Once  an  individual  control 
mechanism  (or  pretreatment  agreement) 
is  in  place,  facilities  need  to  submit  a 


i^In  individual  caaas  lh«  raquirament  of 
waalewaler  pretrealmenl  prior  to  discharge  to  the 
POTW  may  be  removed  l^  the  conlTol  authority  for 
floor  wash  or  the  final  rinse  of  a  non-reusablo  triple 
rinae  when  the  facility  has  demonstrated  that  the 
levels  of  PAIs  and  priority  pollutants  in  such 
wastewaters  are  at  a  level  that  is  too  low  to  tie 
effectively  pretrealed  at  the  facility  and  have  been 
shown  to  neither  pass  through  or  interfere  with  the 
operations  of  the  POTW.  The  control  authority 
should  also  take  into  account  whether  or  not  the 
facility  has  employed  water  conservation  when 
generating  such  a  non-retisabie  wastewater. 
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periodic  certification  statement  to  the 
control  authority  indicating  that  the  P2 
Alternative  is  being  implemented  as  in 
the  previous  period  or  that  a 
modification  to  the  individual  control 
mechanism  is  needed.  The  certification 
statement  is  to  be  submitted  to  the 
control  authority  on  the  same  time  table, 
i.e.,  twice  per  year  (June  and  December), 
as  the  reporting  required  by  40  CFR 
403.12(e).  The  control  authority,  as  part 
of  its  approved  pretreatment  program, 
must  have  the  authority  to  ensure 
compliance  with  a  pretreatment 
standard  (40  CFR  403.8(f)(l)(ii))  and  to 
carry  out  inspections  of  the  indirect 
dischargers'  self-certifications  and  of  the 
paperwork  described  below.  40  CFR 
403.8(f){l)(v). 

Necessary  Paperwork  for  the  P2 
Alternative 

As  briefly  mentioned  above,  both 
direct  and  indirect  discharging  facilities 
are  required  to  keep  certain  paperwork 
on-site  and  available  for  permitting/ 
control  authorities  and  enforcement 
officials. 

Note:  Although  EPA  is  not  requiring 
submittal  of  all  the  paperwork  for  approval 
in  these  national  regulations,  NPDES 
programs  and  control  authorities  may  choose 
to  require  submittal  of  any  of  the  paperwork 
for  approval. 

The  paperwork  which  is  required  to 
be  submitted  includes  the  one-time 
initial  certification  statement  (see 
§  455.41(a)  of  the  final  rule)  and  the 
periodic  certification  statements  (see 
§  455.41(b)  of  the  final  rule).  The 
paperwork  which  can  be  kept  on-site  is 
referred  to  in  this  final  rule  as  the  "On- 
site  Compliance  Paperwork"  (see 
§  455.41(c)).  Each  of  these  is  described 
below. 

For  each  PFPR  facility,  the  initial 
certification  statement  would  include,  at 
a  minimum,  a  listing  of  and  descriptions 
of  the  processes  (i.e.,  product  families/ 
process  lines/process  units)  for  which  it 
chooses  the  P2  Alternative  and  those  for 
which  it  chooses  to  achieve  zero 
discharge;  descriptions  of  the  P2 
practices  (from  Table  8  to  part  455  of  the 
regulation)  that  are  being  employed  and 
how  they  are  being  implemented; 
description  of  any  justifications 
allowing  modification  to  the  practices 
listed  on  Table  8  to  part  455:  and  a 
description  of  the  treatment  system 
being  used  to  obtain  a  P2  allowable 
discharge  (as  defined  in  §455.41).  The 
initial  certification  statement  must  be 
signed  by  the  responsible  corporate 
officer  as  defined  in  40  CFR  403.12(1)  or 
40  CFR  122.22. 

The  periodic  certification  statement  is 
to  be  submitted  twice  per  year  for 
indirect  discharging  facilities  and  once 


per  year  for  direct  discharging  facilities 
and  should  indicate  whether  the  P2 
Alternative  is  being  implemented  as  set 
forth  in  the  NPDES  permit/control 
mechanism  or  that  a  justification 
allowing  modification  of  the  listed 
practices  has  been  implemented 
resulting  in  a  change  in  the  P2  practices 
conducted  at  the  facility.  If  the 
modification  needed  is  not  listed  on 
Table  8  of  part  455.  the  facility  should 
request  a  modification  from  their 
permitting/control  authority  if  it  has  not 
already  done  so. 

The  on-site  compliance  paperwork 
should  include  the  information  irom  the 
initial  and  periodic  certifications  but 
must  also  include:  (1)  The  supporting 
documentation  for  any  modifications 
that  have  been  made  to  the  listed  P2 
practices  (including  records  that 
indicate/demonstrate,  for  example, 
microbial  growth,  specific  directions  for 
other  disposal  from  the  manufacturer, 
use  of  a  solvent  recovery  system,  etc.): 
(2)  a  written  discussion  demonstrating 
that  the  treatment  system  being  used 
contains  the  appropriate  treatment 
technologies  (i.e..  listed  by  PAI  in  the 
Table  10  to  Part  455  of  the  final 
regulation,  equivalent  system  as  defined 
in  §  455.10(h).  or  pesticide 
manufacturing  system)  for  removing 
PAIs  that  are  used  in  production  at  their 
facility  and  could  be  in  their 
wastewater;  (3)  a  method  for 
demonstrating  that  the  treatment  system 
is  well  operated  and  maintained;  and  (4) 
a  discussion  of  the  rationale  for 
choosing  the  method  of  demonstration. 
For  example,  a  facility  may  utilize  a 
surrogate  method  for  determining 
breakthrough  of  their  carbon  adsorption 
unit.  This  method  could  be  used  instead 
of  performing  analytical  testing  for  all  or 
any  of  the  PAIs  that  may  have  been  in 
production  at  the  facility  over  a  specific 
period  of  time.  The  facility  could 
possibly  use  records  of  carbon  change 
out/purchase  to  demonstrate  that  the 
system  is  properly  operated  and 
maintained  and  could  describe  the 
initial  testing  and/or  vendor  information 
used  to  determine  the  useful  life  of  the 
activated  carbon. 

Control  authorities,  at  or  any  time 
after  entering  into  an  individual  control 
mechanism,  or  permitting  authorities,  at 
or  any  time  after  issuing,  reissuing,  or 
modifying  the  NPDES  permit,  could 
inspect  the  PFPR  facility  to  see  thfit  the 
listed  practices  are  being  employed,  that 
the  treatment  system  is  well  operated 
and  maintained  and  that  the  necessary 
paperwork  provides  sufficient 
justification  for  any  modifications. 
When  facilities  need  to  modify  a  listed 
P2  practice  for  which  a  justification  is 
not  listed  in  the  final  regulation,  the 


facility  must  make  a  request  for  the 
modification  from  the  NPDES 
permitting  authority  or  the  control 
authority.  The  permit  writer/control 
authority  is  expected  to  use  BPJ/BEJ  to 
approve  the  modification. 

Note:  EPA  is  preparing  a  guidance  manual 
to  aid  permit  writers/control  authorities  as 
well  as  PFPR  facilities. 

Compliance  Dates 

EPA  has  esfablished  a  three-year 
deadline  for  compliance  with  the  PFPR 
pretreatment  standards  for  existing 
sources  (PSES).  Under  the  zero/P2 
alternative  facilities  will  need  time  to 
assess  which  process  lines  are  amenable 
to  the  P2  alternative  and  which  lines 
will  have  to  comply  with  zero 
discharge.  Tliis  decision  will  most  likely 
be  based  on  economics  as  well  as  the 
characteristics  of  the  individual  process 
line.  In  addition,  facilities  will  have  to 
determine  the  treatment  necessary  for 
the  PAIs  expected  to  be  found  in  the 
wastewater  at  their  facility  and  they  will 
need  time  to  design  and  install  these 
systems.  Finally,  facilities  will  need 
time  to  prepare  the  on-site  compliance 
paperwork  necessary  to  support  the  P2 
alternative.  Thus,  EPA  believes  that  a 
full  three-year  compliance  period  is 
appropriate. 

Existing  direct  dischargers  must 
comply  by  the  date  of  issue,  reissue  or 
modification  of  the  NPDES  piermit.  New 
source  standards  and  limitations  (PSNS 
and  NSPS)  must  be  compUed  with  when 
a  facility  commences  the  discharging  of 
wastewater. 

Note:  For  this  rule,  a  direct  discharge 
facility  is  considered  a  new  source  if  its 
construction  commenced  following 
promulgation  of  the  final  rule  (40  CFR  122.2); 
while  an  indirect  discharge  facility  is 
considered  a  new  source  if  construction 
commenced  after  proposal  (April  1994)  of  the 
pretreatment  standards  (40  CFR  403.3). 

Direct  dischai^ers  may  be  subject  to 
the  establishment,  by  the  permitting 
authority,  of  more  stringent  effluent 
limitations  based  on  applicable  water 
quality  standards.  See  40  CFR  122.44.  In 
addition,  those  PFPR  facilities  that  are 
indirect  dischargers  remain  subject  to 
the  Pass-Through  and  Interference 
prohibitions  contained  in  the  general 
pretreatment  regulations.  40  OT? 
403.5(a)(1).  Indirect  dischargers  could 
also  be  subject  to  local  limits 
established  by  the  control  authority 
receiving  the  facility's  wastewater.  40 
CFR  403.5(c). 

The  Agency  emphasizes  that  although 
the  Clean  Water  Act  is  a  strict  liability 
statute.  EPA  can  initiate  enforcement 
proceedings  at  its  discretion.  EPA  has 
exercised  and  intends  to  exercise  that 


S7546  Federal  Register  /  Vol.  61,  No.  216  /  Wednesday,  November  6.  1996  /  Rules  and  Regulations 


discretion  in  a  manner  that  recognizes 
and  promotes  good  Eaith  compliance. 

2.  Refilling  Establishments  (Subcategory 
E) 

The  limitations  and  standards  for 
existing  and  new  refilling 
establishments  are  set  as  zero  discharge. 
In  addition,  many  states  (with  national 
regulations  soon  to  follow)  require  these 
facilities  to  have  secondary  containment 
systems  and  loading  pads  fbr  their  bulk 
pesticide  and  pesticide  dispensing 
operations.  Under  these  state  and 
eventual  national  secondary 
containment  regulations  under  FIFRA, 
facilities  are  collecting  process 
wastewaters  that  were  formerly 
contaminating  soil  and  groundwater. 

Since  the  maiority  of  tnese  facilities 
are  not  located  in  an  area  where  direct 
or  indirect  discharge  is  fieasible,  EPA 
believes  that  the  zero  discharge  can  be 
implemented  as  seen  on  site  visits. 
Typically,,  these  facilities  colleci  their 
process  wastewaters  (including  interior 
equipment  cleaning  of  minibulks.  bulk 
tanks  and  related  ancillary  equipment 
and  leak/spill  cleanup  water)  and  store 
these  collected  rinsates  for  reuse.  The 
stored  rinsates  are  then  used  as  product 
make-up  water  in  future  custom 
application  activities.  Facilities  that  do 
not  operate  their  own  custom 
application  services  or  that  are  located 
in  states  where  the  purchase  of  make-up 
water  fbr  reuse  in  applications  is 
prohibited  have  been  known  to  give 
away  these  rinsates  to  custom 
applicators  or  directly  to  brmers.  A 
small  number  of  facilities  in  such  a 
situation  may  choose  some  means  of  off- 
site  disposal,  such  as  contract  hauling  to 
incineration. 

B.  Upset  and  Bypass  Provisions 

A  recurring  issue  is  whether  industry 
limitations  and  standards  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upset"  or  "bypass". 
An  upset,  sometimes  called  an 
"excursion."  is  an  unintentional  and 
temporary  noncompliance  with 
technology-based  effluent  limitations 
occurring  for  reasons  beyond  the 
reasonable  control  of  the  permittee.  EPA 
believes  that  upset  provisions  are 
necessary  to  recognize  an  affirmative 
defiense  for  an  exceptional  incident 
including  "Acts  of  Cod".  Because 
technology-based  limitations  can 
require  only  what  properly  designed, 
maintained  and  operated  technology 
can  achieve,  it  is  claimed  that  liability 
fbr  such  situations  is  improper. 

While  an  upset  is  an  unintentional 
episode  during  which  effluent 
limitations  are  exceeded,  a  bypass  is  an 


act  of  intentional  noncompliance  during 
which  wastewater  treatment  facilities 
are  circumvented  in  emergency 
situations. 

EPA  has  both  upset  and  bypass 
provisions  in  NPDES  permits,  and  has 
promulgated  NPDES  and  pretreatment 
regulations  which  include  upset  and 
bypass  permit  provisions.  (40  CFR 
122.41(m),  122.41(n)  and  40  CFR  403.16 
and  403.17.)  The  upset  provision 
establishes  an  upset  as  an  affirmative 
defense  to  prosecution  for  violation  of 
technology-based  effluent  limitations. 
The  bypass  provision  authorizes 
bypassing  to  prevent  loss  of  lifia. 
personal  injury,  or  severe  property 
damage.  Since  there  are  already  upset 
and  bypass  provisions  in  NPDES 
permits  and  pretreatment  regulations, 
EPA  will  let  local  permit  and  control 
authorities  deal  with  individual  upsets 
or  requests  for  bypass. 

C.  Variances  and  Modifications 

Upon  the  promulgation  of  these 
regulations,  the  eflluent  limitations  for 
the  appropriate  subcategory  must  be 
applied  in  all  Federal  and  State  NPDES 
permits  issued  to  direct  dischargere  in 
the  pesticide  formulating,  packaging  or 
repackaging  industry.  In  addition,  tne 
pretreatment  standards  are  directly 
applicable  to  indirect  dischargers. 

1.  Fundamentally  Diffiarent  Factore 
Variances 

For  the  BPT  effluent  limitations,  the 
only  exception  to  the  binding 
limitations  is  EPA's  "fundamentally 
diffiarent  hctora"  ("PDF")  variance  (40 
CFR  part  125,  subpart  D).  This  varianoe 
recognizes  factors  concerning  a 
particular  discharger  which  are 
fundamentally  different  ht>m  the  factors 
considered  in  this  rulemaking.  Although 
this  variance  clause  was  set  forth  in 
EPA's  1973-1976  effluent  guidelines,  it 
is  now  included  in  the  NPDES 
regulations  and  not  the  specific  industry 
regulations.  (See  44  FR  32854,  32803 
(June  7. 1979)  for  an  explanation  of  the 
"fundamentally  diffiarent  factors" 
variance).  The  procedures  for 
application  for  a  BPT  PDF  variance  are 
set  forth  at  40  CFR  122.21  (m)(l)(I)(A). 

Dischargers  subject  to  the  BAT 
limitations  in  these  Rnal  regulations 
may  also  apply  for  an  PDF  variance, 
under  the  provisions  of  section  301(d)  of 
the  Act.  which  regulates  BAT,  BCT,  and 
pretreatment  FDFs.  In  addition,  BAT 
limitations  fbr  nonconventional 
pollutants  may  be  modified  under 
section  301(c)  (for  economic  reasons) 
and  301(g)  (for  water  quality  reasons)  of 
the  Act.  These  latter  two  statutory 
modifications  sra  not  applicable  to 
"toxic"  or  conventional  pollutants. 


Dischargers  subject  to  pretreatment 
standards  for  existing  sources  (PSES)  are 
also  subject  to  the  "hindamentally 
diffiarent  factore"  variance  provision  (40 
CFR  403.13)  and  credits  for  pollutants 
removed  by  POTWs,  as  discussed  in 
Section  XII.C2.  Dischargers  subject  to 
pretreatment  standards  for  new  sources 
(PSNS)  are  subject  only  to  the  removal 
credit  provision  [see  Section  Xn.C.2]. 

New  sources  subject  to  NSPS  are  not 
eligible  for  EPA's  "fundamentally 
different  factors"  variance  or  any 
statutory  or  regulatory  variances.  See 
E.I.  Du  Pont  V.  Train,  430  U.S.  112 
(1977). 

2.  Removal  Credits 

Congress,  in  enacting  Section  307(b) 
of  the  CWA,  recognized  that,  in  certain 
instances,  POTWs  could  provide  some 
or  all  of  the  treatment  of  an  industrial 
user's  wastestream  that  would  be 
required  pursuant  to  the  pretreatment 
standard.  Consequently,  Congress 
established  a  discretionary  program  for 
POTWs  to  grant  "removal  credits"  to 
their  indirect  dischargere.  The  credit,  in 
the  form  of  a  less  stringent  pretreatment 
standard,  allows  an  increased  amount  of 
pollutants  to  flow  from  the  indirect 
discharger's  facility  to  the  POTW. 

Section  307(b)  ot  the  CWA  establishes 
a  three-part  test  for  obtaining  removal 
credit  authority  for  a  given  pollutant. 
Removal  credits  may  be  authorized  only 
if  (1)  the  POTW  "removes"  all  or  any 
part  of  such  toxic  pollutant,"  (2)  the 
POTWs  ultimate  discharge  would  "not 
violate  that  effluent  limitation,  or 
standard  which  would  be  applicable  to 
that  toxic  pollutant  if  it  were 
discharged"  directly  rathOT  than  through 
a  POTW  and  (3)  the  POTW's  discharge 
would  "not  prevent  sludge  use  and 
disposal  by  such  [POTW]  in  accordance 
witn  section  (405] .  .  .  ."  Section 
307(b). 

EPA  has  promulgated  removal  credit 
regulations  in  40  CFR  403.7.  The  United 
States  Court  of  Appeals  for  the  Third 
Qrcuit  has  interpreted  the  statute  to 
reqxiire  EPA  to  promulgate 
comprehensive  sewage  sludge 
regulations  before  any  removal  credits 
could  be  authorized.  NRDC  v.  EPA.  700 
F.2d  289,  202  (3rd  Cir.  1986)  cert, 
denied.  479  U.S.  1084  (1987).  Congress 
made  this  explicit  in  the  Water  Quality 
Act  of  1987  which  provided  that  EPA 


"  In  40  cm  403.7,  ramoral  U  dafliMd  lo  mMn 
"a  ivdnction  in  tkm  amoanl  of  a  pollutant  in  th* 
KTTWa  •ffluaol  or  altaration  of  ttaa  natur*  oi  a 
pollutant  daring  trMtnwnt  at  tha  POTW.  Tha 
radudkin  or  allantlon  can  Im  obtolnad  by  physical, 
cfaamlcal  or  biological  maani  and  may  ba  tlM  raault 
or  apwdfically  daaignwl  POmV  cipabilltiaa  or  may 
ba  inddaataJ  to  tba  oparatioa  of  tha  traatiaanl 
ayalam.  Ramoval  aa  iiaad  (in  S  403.7)  ihall  not  maan 
dUutloo  of  a  pollutant  in  tha  POTW." 
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could  not  authorize  any  removal  credits 
until  it  issued  the  sewage  sludge  use 
and  disposal  regulations  required  by 
section  405(d)(2)(a)(ii). 

Section  405  of  the  CWA  requires  EPA 
to  promulgate  regulations  which 
establish  standards  for  sewage  sludge 
when  used  or  disposed  for  various 
purposes.  These  standards  must  include 
sewage  sludge  management  standards  as 
well  as  numerical  limits  for  pollutants 
which  may  be  present  in  sewage  sludge 
in  concentrations  which  may  adversely 
affect  public  health  and  the 
environment.  Section  405  requires  EPA 
to  develop  these  standards  in  two 
phases.  On  November  25, 1992,  EPA 
promulgated  the  Round  One  sewage 
sludge  regulations  establishing 
standards,  including  numerical 
pollutant  limits,  for  the  use  and  disposal 
of  sewage  sludge.  58  FR  9248.  EPA 
established  pollutant  limits  for  ten 
metals  when  sewage  sludge  is  applied  to 
land,  for  three  metals  when  it  is 
disposed  of  at  surface  disposal  sites  and 
for  seven  metals  and  total  hydrocarbons, 
a  surrogate  for  organic  pollutant 
emissions,  when  sewage  sludge  is 
incinerated.  These  requirements  are 
codified  at  40  CFR  part  503. 

At  the  same  time  EPA  promulgated 
the  Round  One  regulations,  EPA  also 
amended  its  pretreatment  regulations  to 
provide  that  removal  credits  would  be 
available  for  certain  pollutants  regulated 
in  the  sewage  sludge  regulations.  See  58 
FR  at  9386.  The  amendments  to  Part  403 
provide  that  removal  credits  may  be 
made  potentially  available  for  the 
following  pollutants: 

(1)  If  a  POTW  applies  its  sewage 
sludge  to  the  land  for  beneficial  uses, 
disposes  of  it  on  surface  disposal  sites 
or  incinerates  it,  removal  credits  may  be 
available,  dep>ending  on  which  use  or 
disposal  method  is  selected  (so  long  as 
the  POTW  complies  with  the 
requirements  in  part  503).  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  ten  metals. 
When  sewage  sludge  is  disposed  of  on 

a  surface  disposal  site,  removal  credits 
may  be  available  for  three  metals.  When 
the  sewage  sludge  is  incinerated, 
removal  credits  may  be  available  for 
seven  metals  and  for  57  organic 
pollutants.  See  40  CFR 
403.7(a)(3)(iv)(A). 

(2)  In  addition,  when  sewage  sludge  is 
used  on  land  or  disposed  of  on  a  surface 
disposal  site  or  incinerated,  removal 
credits  may  also  be  available  for 
additional  pollutants  so  long  as  the 
concentration  of  the  pollutant  in  sludge 
does  not  exceed  a  concentration  level 
established  in  part  403.  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  two 


additional  metals  and  14  organic 
pollutants.  When  the  sewage  sludge  is 
disposed  of  on  a  surface  disposal  site, 
removal  credits  may  be  available  for 
seven  additional  metals  and  13  organic 
pollutants.  When  the  sewage  sludge  is 
incinerated,  removal  credits  may  be 
available  for  three  other  metals.  See  40 
CFR403.7(a)(3)(iv)(B). 

(3)  When  a  POTW  disposes  of  its 
sewage  sludge  in  a  municipal  solid 
waste  land  fill  that  meets  the  criteria  of 
40  CFR  part  258  (MSWLF),  removal 
credits  may  be  available  for  any 
pollutant  in  sewage  sludge.  See  40  CFR 
403.7(a)(3)(iv)(C). 

Thus,  given  compliance  with  the 
requirements  of  EPA's  removal  credit 
regulations,^^  following  promulgation  of 
the  pretreatment  standards  being 
proposed  here,  removal  credits  may  be 
authorized  for  any  pollutant  subject  to 
pretreatment  standards  if  the  applying 
POTW  disposes  of  its  sewage  sludge  in 
a  MSWLF  that  meets  the  requirements 
of  40  CFR  part  258.  If  the  POTW  uses 
or  disposes  of  its  sewage  sludge  by  land 
application,  surface  disposal  or 
incineration,  removal  credits  may  be 
available  for  the  following  metal 
pollutants  (depending  on  the  method  of 
use  or  disposal):  Arsenic,  cadmium, 
chromium,  copper,  lead,  mercury, 
molybdenum,  nickel,  selenium  and 
zinc.  Given  compliance  with  §403.7, 
removal  credits  may  be  available  for  the 
following  organic  pollutants  (depending 
on  the  method  of  use  or  disposal): 
acrylonitrile,  aldrin/dieldrin  (total), 
benzene,  benzidine,  benzo(a)p)rrene, 
bis(2-chloroethyl)ether,  bis(2- 
ethylhexyOphthalate, 
bromodichloromethane,  bromoethane, 
bromoform,  carbon  tetrachloride, 
chlordane,  chloroform,  chloromethane, 
DDD,  DDE,  DDT, 
dibromochloromethane,  dibutyl 
phthalate,  1,2-dichloroethane,  1,1- 
dichloroethylene,  2,4-dichlorophenol, 
1,3-dichloropropene,  diethyl  phthalate,* 
2,4-dinitrophenol,  1,2- 
diphenylhydrazine,  di-n-butyl 
phthalate,  endosulfan,  endrin, 
ehtylbenzene,  heptachlor,  heptachlor 
epoxide,  hexachlorobutadiene, 
alphahexachlorocyclohexane, 
betahexach  lorocyclohexane, 
hexach  lorocyclopentadiene, 
hexachloroethane,  hydrogen  cyanide, 
isophorone,  lindane,  methylene 
chloride,  nitrobenzene,  n- 


"  Under  §403.7,  a  POTW  is  authorized  to  give 
removal  credits  only  under  certain  conditions. 
These  include  applying  for,  and  obtaining,  approval 
from  the  Regional  Administrator  (or  Director  of  a 
.State  NPDES  program  with  an  approved 
pretreatment  program),  a  showing  of  consistent 
pollutant  removal  and  an  approved  pretreatment 
program.  See  40  CFR  403.7(a)(3)(l),  (ii).  and  (iii). 


nitrosodimethylamine,  n-nitrosodi-n- 
propylamine,  pentachlorophenol, 
phenol,  polychlorinated  biphenyls, 
2,3,7,8-tetrachlorodibenzo-p-dioxin, 
1,1,2,2-tetrachloroethane, 
tetrachloroethylene,  toluene,  toxaphene, 
trichloroethylene,  1,2,4- 
trichlorobenzene,  1,1,1-trichloroethane, 
1,1,2-trichloroethane  and  2,4,6- 
trichlorophenol. 

With  regard  to  the  use  of  removal 
credit  authority  for  any  pollutant  subject 
to  these  pretreatment  standards,  a 
POTW  (once  compliance  with  40  CFR 
403.7  is  shown  and  removal  credit 
authority  is  granted)  may  be  able  to 
effectively  authorize  the  waiving  of 
what  otherwise  would  be  required 
treatment  of  the  PFPR  wastewaters  by 
authorizing  a  removal  credit  to  the  PFPR 
industrial  user  to  the  extent  of  any 
pollutants  remaining  in  its  discharge 
after  all  applicable  pollution  prevention 
practices  have  been  complied  with. 
However,  removal  credits  could  only  be 
granted  to  the  extent  that  granting  of 
such  credits  would  not  result  in  pass 
through  or  interference  at  the  POTW  as 
defined  in  40  CFR  403.3  and  in 
accordance  with  the  provisions  of 
§403.5,  and  EPA  would  expect  that  the 
PFPR  industrial  user  would  have  to 
continue  to  conriply  with  the  pollution 
prevention  practices  as  specified  in  the 
P2  Alternative  even  if  a  removal  credit 
had  been  provided. 

D.  Analytical  Methods 

Section  304(h)  of  the  Act  directs  EPA 
to  promulgate  guidelines  establishing 
test  methods  for  the  analysis  of 
pollutants.  These  methods  are  used  to 
determine  the  presence  and 
concentration  of  pollutants  in 
wastewater,  and  are  used  for 
compliance  monitoring  and  for  filing 
applications  for  the  NPDES  program 
under  40  CFR  122.21.  122.41,  122.44 
and  123.25,  and  for  the  implementation 
of  the  pretreatment  standards  under  40 
CFR  403.10  and  403.12.  To  date,  EPA 
has  promulgated  methods  for 
conventional  pollutants,  toxic 
pollutants,  and  for  some  non- 
conventional  pollutants.  The  five 
conventional  pollutants  are  defined  at 
40  CFR  401.16.  Table  1-B  at  40  CFR  part 
136  lists  the  analytical  methods 
approved  for  these  pollutants.  The  65 
toxic  metals  and  organic  pollutants  and 
classes  of  pollutants  are  defined  at  40 
CFR  401.15.  From  the  list  of  65  classes 
of  toxic  pollutants  EPA  identified  a  list 
of  126  "Priority  Pollutants."  This  list  of 
Priority  Pollutants  is  shown,  for 
example,  at  40  CFR  part  423.  appendix 
A.  The  list  includes  non-pesticide 
organic  pollutants,  metal  pollutants, 
cyanide,  asbestos,  and  pesticide 
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poilutant-s.  Currently  approved  methods 
for  metals  and  cyanide  are  included  in 
the  table  of  approved  inorganic  test 
pro(»dure9  at  40  CFR  136.3.  Table  l-B. 
Table  I-C  at  40  CFR  136.3  lists  approved 
methods  for  measurement  of  non- 
pesticide  orif(anic  pollutants,  and  Table 
l-D  lists  approved  methods  for  the  toxic 
pesticide  pollutan  s  and  for  other 
pesticide  pollutants. 

EPA  believes  that  the  analytical 
methods  for  pesticide  active  ingredients 
contained  in  the  promulgated  pesticide 
manufacturing  effluent  guidelines  and 
standards  (see  Methods  for  the 
Determination  of  Nonconventional 
Pesticides  in  Municipal  and  Industrial 
Wastewater.  Volumes  I  k  11.  EPA  821- 
R_93_OlO-AAB.  Augu.st  1993,  Revision 
1)  will  perform  equally  well  on  treated 
pesticide  formulating,  packaging  or 
repackaging  wastewaters  as  on  pesticide 
manufacturing  wastewaters.  Raw 
wastewater  samples  may  on  occasion 
require  some  separation  prior  to 
analysis,  analogous  to  the  emulsion 
breaking  pretreatment  included  in 
EPAs  costed  BAT  technology.  Many  of 
these  methods  have  in  fact  been  used  on 
the  PFPR  sampled  wastewaters.  All  of 
the  active  ingredient  pollutant  data  that 
supports  the  proposed  effluent 
liraitations  were  generated  using 
analytical  methods  that  employ  the 
approved  methods  or  are  based  upon 
the  approved  methods  at  40  CFR  part 
136  or  contained  in  Methods  for  the 
Determination  of  Nonconventional 
Pesticides  in  Municipal  and  Industrial 
Wastewater.  For  PAI's  that  have  no 
EPA-approved  analytical  methods, 
PFPR  facilities  may  utilize  alternative 
sampling  and  analysis  methods  as 
specified  in  40  CFR  136.4  and 
403.12(g)(4).  At  son*  future  date.  EPA 
may  transfer  the  analytical  methods 
promulgated  at  part  455  to  part  136  as 
a  part  of  EPA's  effort  to  consolidate 
analytical  methods  and  streamline 
promulgation  of  new  methods.  As 
discussed  in  Section  XII.A.l.  EPA 
believes  that  tho.se  facilities  choosing 
zero  discharge  will  either  demonstrate 
zero  di.scharge  through  no  process 
wastewater  flow  or  will  demonstrate 
compliance  using  the  analytical 
methods  to  show  PAIs  levels  are  at  or 
below  detet:tion  (or  meeting  pesticide 
manufacturing  limitations  with  no 
allowance  given  to  PFPR  wastewater). 
Facilities  choosing  to  demonstrate  that 
they  are  in  compliance  with  the  P2 
Alternative  will  use  submittal  of 
certification  statements,  inspections, 
and  demonstrated  implementation  of 
the  listed  P2  practices  to  assure 
compliance  with  the  final  rule. 
However,  some  facilities,  although  not 


required,  may  use  analytical  methods  to 
demonstrate  that  their  treatment  system 
are  "well  operated  and  maintained, "  as 
explained  in  the  P2  Alternative.  In 
addition,  permitting/control  authorities 
can  set  numerical  limitations  using  HP)/ 
BE)  which  may  rely  on  the  use  of 
analytical  methods  for  demonstrating 
compliance. 

List  of  Subiecta  in  40  CFR  Pmrt  459 

Environmental  protection.  Chemicals, 
Packaging  and  containers,  Pesticides 
and  pests.  Pollution  prevention.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  September  30. 1996. 
Carol  M.  Bfowner. 
A  dm  inistra  lor. 

Appendix  A  to  the  Preamble — 
Abbrsviations,  Acronyms,  and  Ollwr 
Temis  Used  in  This  Document 

B.I. — Bacillus  thuriiigiensis 

BAT — Best  Available  Control  Technology 

Economically  Achievable 
BCT— Best  Conventional  Pollutant  Control 

Technology 
BE) — Best  Engineering  judgement 
BIF— Boilert  and  Industrial  Furnaces 
BUD — Biochemical  Oxygen  Demand 
BP| — Best  Professional  )udgement 
BPT— Best  Practicable  Control  Technology 

Currently  Available 
CAA— Clean  Air  Act 
CO — Carbon  Monoxide 
CSP— Conndential  Statement  of  Formula 
CW A— Clean  Water  Act 
DOT— Department  of  Transportation 
FATES— FIFRA  and  TSCA  Enforcement 

System 
FDA— Food  and  Drug  Administration 
FDF — Fundamentally  Different  Factors 
FIFRA— Federal  Insecticide.  Fungicide, 

Rodenticide  Act 
CMP»— Good  Manufacturing  Practices 
CRAS — Generally  Recognized  As  Safe 
\CJl — Information  Collection  Request 
NO, — Nitrogen  oxides 
NPDES — National  Pollutant  Discharge 

Elimination  System 
NSPS— New  Source  Performance  Standards 
P2 — Pollution  Prevention 
PAl— Pesticide  Active  Ingredient 
PFPR— Pesticide  Formulating.  Packaging  and 

Repackaging 
PM— Particulate  Matter 
KrrW— Publicly  Owned  Treatment  Works 
PPA — Pollution  Prevention  Act 
PSES — Pretreatment  Standards  for  Existing 

Sources 
PSNS— Pretreatment  Standards  for  New 

Sources 
RCRA— Resource  Conservation  and  Recovery 

Act 
R  &  D — Research  and  Development 
SBREFA— Small  Business  Regulatory 

Enforcement  Fairness  Act 
SO;— Sulfur  dioxide 

SKKP — Source  Reduction  Review  Project 
TDD — Technical  Development  Document 
TSCA— Toxic  Substances  Control  Act 
TSD — Treatment.  Storage  and  Dispoeal 


TSS — Total  Suspended  Solids 
UMRA— Unfunded  Mandate  Reform  Act 
IJTS — Universal  Treatment  System 
VOCa — Volatile  Organic  Compounds 
Zero/P2  Alternative — Zero  Diachaige/ 
Pollution  Prevention  Alternative  Option 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  455-PESTiaDE  CHBIdCALS 

1.  The  authority  citation  for  part  455 
continues  to  read  as  follows: 

AadMMrity:  Sees.  301,  304.  306.  307.  and 
501,  Pub.  L  92-500.  86  SUt.  816.  Pub.  L.  95- 
217.  91  Stat.  156.  and  Pub  L  100-4. 101  Stat. 
7  (33  U.S.Q  1311, 1314. 1316. 1317.  and 
1361). 

la.  Section  455.10  is  amended  by 
adding  paragraphs  (g)  through  (u)  to 
read  as  follows: 

|46&.ia    Qaneral  deflnttiona. 

•        ••*•> 

(g)  Appmpriate  pollution  control 
technology  means  the  wastewater 
treatment  technology  listed  in  Table  10 
to  this  part  455  for  a  particular  PAI(s) 
including  an  emulsion  breaking  step 
prior  to  the  listed  technology  when 
emulsions  are  present  in  the  wastewater 
to  be  treated. 

(h)  Equivalent  system  means  a 
wastewater  treatment  system  that  is 
demonstrated  in  literature,  treatability 
tests  or  self-monitoring  data  to  remove 
a  similar  level  of  pesticide  active 
ingredient  (PAI)  or  priority  pollutants  as 
the  applicable  appropriate  pollution 
control  technology  listed  in  Table  10  to 
this  Part  455. 

(i)  Formulation  of  pesticide  products 
means  the  process  of  mixing,  blending 
or  diluting  one  or  more  pesticide  active 
ingredients  (PAIs)  with  one  or  more 
active  or  inert  ingredients,  without  an     - 
intended  chemical  reaction  to  obtain  a 
manufacturing  use  product  or  an  end 
use  product. 

(j)  Group  1  mixtures  means  any 
product  whose  only  pesticidal  active 
ingredient(s)  is:  a  common  food/food 
constituent  or  non-toxic  household 
item;  or  is  a  substance  that  is  generally 
recognized  as  safe  (GRAS)  by  the  Food 
and  Drug  Administration  (21  CFR 
170.30.  182. 184.  and  186)  in 
accordance  with  good  manufacturing 
practices,  as  defined  by  21  CFR  part 
182;  or  is  exempt  from  FIFRA  under  40 
CFR  152.25. 

(k)  Group  2  mixtures  means  those 
chemicals  listed  in  Table  9  to  this  part 
455. 

(1)  Inorganic  wastewater  treatment 
chemicals  means  inorganic  chemicals 
that  are  commonly  used  in  wastewater 
treatment  systems  to  aid  in  the  removal 
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of  pollutants  through  physical/chemical 
technologies  siu:b  as  chemical 
precipitation,  flocculation. 
neutralization,  chemical  oxidation, 
hydrolysis  and/or  adsorption. 

(m)  Interior  wastewater  sources  means 
wastewater  that  is  generated  from 
cleaning  or  rinsing  the  interior  of 
pesticide  formulating,  packaging  or 
repackaging  equipment;  or  firom  rinsing 
the  interior  of  raw  material  drums, 
shipping  containers  or  bulk  storage 
tanks;  or  cooling  water  that  comes  in 
direct  contact  with  pesticide  active 
ingredients  (PAIs)  during  the 
formulating,  packaging  or  repackaging 
process. 

(nl  Microorganisms  means  registered 
pesticide  active  ingredients  that  are 
biological  control  agents  listed  in  40 
CFR  152.20(a)(3)  including  Eucaryotes 
(protozoa,  algae,  fiingi),  Procaryotes 
(bacteria),  and  Viruses. 

(o)  Packaging  of  pesticide  products 
means  enclosing  or  placing  a  formulated 
pesticide  product  into  a  marketable 
container. 

(p)  PFPR/Manufacturer  means  a 
pesticide  formulating,  packaging  and 
repackaging  facility  that  also  performs 
pesticide  manu£acturing  on-site  and 
commingles  their  PFPR  process 
wastewaters  and  pesticide 
manufacturing  proces$  wastewaters, 
(q)  Pool  chemicals  means  pesticide 
products  that  are  intended  to  disinfect 
or  sanitize,  reducing  or  mitigating 
growth  or  development  of 
microbiological  organisms  including 
bacteria,  algae,  fungi  or  viruses  inlhe 
water  of  swimming  pools,  hot  tubs,  spas 
or  other  such  areas,  in  the  household 
and/or  institutional  environment,  as, 
provided  in  the  directions  for  use  on  the 
product  label. 

(r)  Refilling  establishment  means  an 
establishment  where  the  activity  of 
refiackaging  pesticide  product  into 
refi  liable  containers  occurs. 

(s)  Repackaging  of  pesticide  products 
means  the  transfer  of  a  pesticide 
formulation  (or  PAI)  from  one  container 
to  another  without  a  change  in 
composition  of  the  formulation  or  the 
labeling  content,  for  sale  or  distribution, 
(t)  Sanitizer  products  means  pesticide 
products  that  are  intended  to  disinfect 
or  sanitize,  reducing  or  mitigating 
growth  or  development  of 
microbiological  organisms  including 
bacteria,  fungi  or  viruses  on  inanimate 
surfaces  in  the  household,  institutional, 
and/or  commercial  environment  and 
whose  labeled  directions  tor  use  result 
in  the  product  being  discharged  to 
Publicly  Owned  Treatment  Works 
(POTWs).  This  definiUon  shall  also 
include  sanitizer  solutions  as  defined  by 
21  CFR  178.1010  and  pool  chemicals  as 


defined  in  this  section  (455.10(q)).  This 
definition  does  not  include  liquid 
chemical  sterilants  (including 
sporiddals)  exempted  by  §  455.40(f)  or 
otherwise,  industrial  preservatives,  and 
water  treatment  microbiocides  other 
than  pool  chemicals. 

(u)  Stand-alone  PFPR  facility  means  a 
PFPR  facility  where  either:  No  pesticide 
manufacturing  occurs;  or  where 
pesticide  manufacturing  process 
wastewaters  are  not  commingled  with 
PFPR  process  wastewaters.  Such 
facilities  may  formulate,  package  or    ^ 
repackage  or  manufacture  other  non- 
pesticide  chemical  products  and  be 
considered  a  "stand-alone"  PFPR 
facility. 

lb.  Section  455.11  is  revised  to  read 
as  follows: 

S465.11    Compliance  date  for  pratreatmant . 
standarda  for  axtating  aouroea  (PSe^ 

All  discharges  subject  to  pretreatment 
standards  for  existing  sources  (PSES)  in 
subparts  A  and  B  of  this  part  must 
comply  with  the  standards  no  later  than 
September  28. 1993. 

Subpart  C— Pesticide  Formulating. 
Packaging  and  Repackaging  (PFPR) 
Subcategory 

2.  Section  455.40  is  revised  as  to  read 
as  follows: 

§4S5.40    Applicability;  description  of  the 
pestlckto  formulating,  packaging  and 
repackaging  8ul)category. 

(a)  The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
all  pesticide  formulating,  packaging  and 
repackaging  operations  except  as 
provided  in  paragraphs  (b).  (c),  (d),  (e) 
and  (f)  of  this  section. 

(b)  The  provisions  of  this  sub{>art  do 
not  apply  to  repackaging  of  agricultural 
pesticides  performed  at  refilling 
establishments,  as  described  in  §  455.60. 

(c)  The  provisions  of  this  subpart  do 
not  apply  to  wastewater  discharges 
fit)m:  the  operation  of  employee 
showers  and  laundry  facilities;  the 
testing  of  fire  protection  equipment;  the 
testing  and  emergency  operation  of 
safety  showers  and  eye  washes;  storm 
water;  Department  of  Transportation 
(DOTJTierosol  leak  test  bath  water  from 
non-continuous  overflow  baths  (batch 
baths)  where  no  cans  have  burst  from 
the  time  of  the  last  water  change-out; 
and  on-site  laboratories  from  cleaning 
analytical  equipment  and  glassware  and 
rinsing  the  retain  sample  container 
(except  for  the  initial  rinse  of  the  retain 
sample  container  which  is  considered  a 
process  wastewater  source  for  this 
subpart). 

(a)  The  provisions  of  this  subpart  do 
not  apply  to  wastewater  discharges  from 


the  formulation,  packaging  and/pr 
repackaging  of  sanitizer  products 
(inqluding  pool  chemicals); 
microorganisms;  inorganic  wastewater 
treatment  chemicals;  group  1  mixtuces 
and  group  2  mixtures,  as  defined  under 
§455.10. 

(e)  The  provisions  of  this  subpart  do 
not  apply  to  wastewater  discharges  from 
the  development  of  new  formulations  of 
pesticide  products  and  the  associated 
efficacy  and  field  testing  at  oorsite  or 
stand-alone  research  and  development 
laboratories  where  the  resulting 
pesticide  product  is  not  produced  for 
sale. 

(fl  The  provisions  of  this  subpart  do 
not  apply  to  wastewater  discharges  from 
the  formulation,  packaging  and/or 
repackaging  of  liquid  chemical  sterilant 
products  (including  any  sterilant  or 
subordinate  disinfectant  claims  on  such 
products)  for  use  on  a  critical  or  semi- 
critical  device,  as  defined  in  Section  201 
of  the  Federal  Food.  Drug  and  Cosmetic 
Act  and  in  Section  2(u)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act. 

3.  Section  455.41  is  added  to  Subpart 
C  to  read  as  follows: 

§  456.41    Special  daflnitkina. 

(a)  Initial  Certification  Statement  for 
this  subpart  means  a  written  submission 
to  the  appropriate  p>ermitting  authority, 
e.g.,  the  local  Control  Authority  (the 
POTW)  or  NPDES  permit  writer  which 
must  be  signed  by  the  responsible 
corporate  officer  as  defined  in  40  CFR 
403.12(1)  or  40  CFR  122.22  and  which: 

(1)  Lists  and  describes  those  product 
families,  process  lines  and/or  process 
units  for  which  the  PFPR  facility  is 
implementing  the  Pollution  Prevention 
Alternative  ("P2  Alternative"); 

(2)  Describes  the  PFPR  facility 
specific  practices  for  each  product 
family/process  line/process  unit  which 
are  to  be  practiced  as  part  of  the  P2 
Alternative; 

(3)  Describes  any  justification 
allowing  modification  to  the  practices 
listed  in  Table  8  to  this  part  455;  and 

(4)  Lists  the  treatment  system  being 
used  to  obtain  a  P2  allowable  discharge 
(as  defined  in  455.41). 

(b)  Periodic  Certification  Statement 
for  this  subpart  means  a  written 
submission  to  the  appropriate 
permitting  authority,  e.g.,  the  local 
Control  Authority  (the  POTW)  or 
NPDES  permit  writer,  which  states  that 
the  P2  Alternative  is  being  implemented 
in  the  manner  set  forth  in  the  control 
mechanism  (for  indirect  dischaigers)  or 
NPDES  permit  (for  direct  dischargers)  or 
that  a  justification  allowing 
modification  of  the  practices  listed  in 
Table  8  to  this  p>art  455  has  been 
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implemanted  nmltiiig  in  ■  change  in 
the  pollution  preventian  practices 
conducted  at  the  {Mdlity.  The  Periodic 
Certification  Statement  must  be  signed 
by  the  responsible  corporate  officer  as 
defined  in  40  CFR  403.12(1)  or  40  CFR 
122.22. 

(c)  On-»ite  Compliance  Paperwork  for 
this  subpart  means  data  or  information 
maintained  in  the  offices  of  the  PF7R 
{Kdlity  which  supports  the  initial  and 

Siriodic  cettiflcation  statements  as 
Uows: 

(1)  Lists  and  describes  those  product 
families,  process  Unas  and/or  process 
units  for  which  the  facility  is 
implementing  the  P2  Alternative: 

(2)  Describes  the  facility  spedflc 
practices  for  each  product  fajnily/ 
process  line/process  unit  which  are  to 
be  practiced  as  part  of  the  P2 
Ahemative; 

(3)  Describes  any  justification 
allowing  modification  to  the  practices 
listed  in  Table  S  to  this  part  455; 

(4)  Includes  a  written  discussion 
demonstrating  that  the  treatment  system 
being  used  contains  the  appropriate 
pollution  control  technologies  (or 
equivalent  systems/pesticide 
manufactiuing  systems)  for  removing 
the  PAIs  whidi  may  be  found  in  the 
wastewater; 

(5)  Establishes  a  method  for 
demonstrating  to  the  permitting/control 
authority  that  the  treatment  system  is 
well  operated  and  maintained:  and 

(6)  Includes  a  discussion  of  the 
rationale  for  choosing  the  method  of 
demonstrati  on . 

(d)  For  Indirect  Dischargers: 
Pollution  prevention  (P2)  allowable 

discharge  (excluding  interior  wastewater 
sources,  leak  and  spill  clean-up  water, 
and  floor  wash)  for  this  sub|>art  means 
the  quantity  of/ concentrations  of 
pollutants  in  PFPR  process  wastewaters 
that  remain  after  a  facility  has 
demonstrated  that  it  is  using  the 
specified  practices  of  the  Pollution 
Prevention  Alternative  as  listed  in  Table 
8  to  this  part  455. 

Pollution  prevention  (P2)  allowable 
discharge  for  interior  wastewater 
sources,  leak  and  spill  cleanup  water, 
and  Poor  wash  for  this  subpart  means 
the  quantity  of/ concentrations  of 
pollutants  in  PFPR  process  wastewaters 
that  remain  after  a  facility  has 
demonstrated  that  it  is  using  the 
specified  practices  of  the  Pollution 
Prevention  Alternative  as  listed  in  Table 
8  to  this  part  455  and  that  have  been 
pretreated  using  appropriate  pollution 
control  technologies,  as  deHned  in 
§  455.10(g).  or  a  pesticide 
manufacturer's  treatment  system,  or  an 
equivalent  system,  used  individually,  or 
in  any  combination  to  achieve  a 


sufficient  level  of  pollutant  reduction. 
Pretreatment  requbements  may  be 
modified  or  waived  by  the  Ccmtrol 
Authority  (POTW)  to  the  extent  that 
removal  oedits  have  been  granted  by 
the  PGTW  in  acoordance  with  40  CFR 
403.7,  providad  the  srantlng  of  such 
credits  does  not  resiut  in  pens  through 
or  interfieranoe  ss  defined  in  40  CFR 
403.3  and  compiles  writh  the  provisions 
of  40  CFR  403.5.  The  bcility  must 
demonstrate  that  the  appropriate 
pollution  control  technolo^  is  properly 
maintained  and  operated. 

(e)  For  Direct  Dischanmrs: 
Pollution  prevention  fP2)  allowable 

dlBchaige  for  this  subpart  means  the 
quantity  of/conoentTations  of  [rallutants 
in  PFPR  process  wastewaters  that 
remain  after  a  facility  has  demonstrated 
that  it  is  using  the  specified  practices  of 
the  Pollution  Prevention  Alternative  ss 
listed  in  Table  8  to  this  part  455  and 
that  have  been  treated  using  appropriate 
pollution  control  technologies,  as 
defined  in  $  455.1D(g),  or  a  pesticide 
manufacturer's  treatment  system,  or  sn 
equivalent  system,  used  individually,  or 
in  any  combination  to  achieve  a 
sufficient  level  of  pollutant  reduction. 
The  facility  must  demonstrate  that  the 
appropriate  pollution  control 
teumology  is  properly  maintained  and 
operated. 

(f)  Prxxess  wastevfoter,  for  this 
subpart,  means  all  wastewater 
associated  with  pesticide  formulating, 
packaging  and  refwckaging  except  for 
sanitary  water,  non-contact  cooling 
water  and  those  wastewaters  excluded 
from  the  applicabiUty  of  the  rule  in 
§455.40. 

4.  Section  455.42  is  revised  to  read  as 
foUows: 

I4M.42    effluent Imltattona guMsllnea 
ripfVMniing  uw  oagrae  ov  ■nnMni 
reducthM  atlainabla  by  the  application  of 
Itie  beet  ptacttcaMe  control  tectinoloQy 
currently  svallatols.  (BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effiuent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following 
limitations  establish  the  quantity  or 
quality  of  pollutants  or  pollutant 
properties  controlled  by  this  paragraph 
which  may  be  discharged  from  the 
formulation,  packaging  or  repackaging 
of  pesticides:  There  siiall  be  no 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

NolK  For  existing  PFPR/ManufiMnurer 
Eicilitiea.  as  defiaed  in  §4S5.10(p).  which  are 


also  Bub^act  ts  the  pcovlsioDs  of  S  455.22  or 
§455.32.  "ano  dlachaigs"  means  that 
pannltting  authocltias  shall  provide  no 
additional  dlacfasrvs  allowanoa  far  those 
pestkrida  activa  incradienU  (PAIs)  in  the 
pastlcida  fannuiatlag.  park^|>ng  and 
repackaging  waatawalan  whan  thoae  PAIs 
ara  also  manufartured  St  the  same  bdhty. 

(b)  Any  existing  facility  subject  to 
paiwaph  (a)  of  this  section  may  have 
a  pollution  prevention  allowable 
discharge,  as  defined  in  §  455.41(e),  of 
wastewater  pollutants  to  navigable 
waters  if  the  discharger  agrees  to  NPDES 
permit  conditions  as  follows: 

(1)  The  discharger  will  meet  the 
requirements  of  the  Pollution 
Prevention  Alternative  listed  in  Table  8 
to  this  part  455  (or  received  a 
modification  by  Best  Profsssional 
Judgement  for  modificaticms  not  listed 
in  Table  8  of  this  Part  455): 

(2)  The  discharger  Will  notify  its 
NPDES  permit  %niter  at  the  time  of 
renewal  or  modification  of  its  permit,  of 
its  intent  to  utilize  the  Pollution 
Prevention  Alternative  by  submitting  to 
the  NPDES  permit  writer  an  initial 
certification  statement  as  described  in 

§  455.41(a): 

(3)  The  discharger  will  submit  to  its 
NPDES  permitting  authority  a  periodic 
certification  statements  as  described  in 
§  455.41(b)  once  eech  year  of  operation; 
and 

(4)  The  disbharger  will  maintain  at  the 
office  of  the  facility  and  make  available 
for  inspection  the  on-site  compliance 
paperwork  as  described  in  §  455. 4 1(c). 

5.  New  §§455.43  through  455.47  are 
added  to  subpart  C  to  read  as  follows: 

§  466^43    Effluent  ImttaMona  QuMeUnea 
lapfaaantinQ  the  oeQfae  0*  effluent 
rsducQon  alialnaDia  by  bm  appNcaUon  of 
the  beat  eonvenUonal  pollutant  control 
lachnolooK  (BCTi. 

Except  as  providad  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  conventional  pollutant 
control  technology. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  BCT  limitations 
are  established  as  follows:  There  shall 
be  no  discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

Nete  For  existing  PFPR/Manubcturer 
bcilities,  as  defined  in  $45S.10(p],  which  are 
also  subject  to  (he  provisions  of  $$455.23, 
zero  discharge  means  that. permitting 
authorities  shall  provide  no  discharge 
additional  discharge  allowance  for  those 
pesticide  active  iogiedienls  (PAIs)  in  the 
pesticide  formulatins.  packaging  and 
repackaging  wastewaters  when  those  PAIs 
are  also  manufactured  at  the  same  facility. 
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for  inspection  the  on-site  compliance 
paperwork  as  described  in  §4S5.41(c). 


(b)  Any  existing  facility  subject  to 
paragraph  (a)  of  this  section  may  have 
a  pollution  prevention  allowable 
discharge,  as  defined  in  §  455.41(e),  of 
wastewater  pollutants  to  navigable 
waters  if  the  discharger  agrees  to  NPIKS 
permit  conditions  as  follows: 

(1)  The  discharger  will  meet  the 
requirements  of  the  Pollution 
Prevention  Alternative  listed  in  Table  8 
to  this  Part  455  (or  received  a. 
modification  by  Best  Professional 
Judgement  far  modifications  not  listed 
in  Table  8  of  this  Part  455); 

(2)  The  discharger  will  notify  its 
NPDES  permit  writer  at  the  time  of 
renewal  or  modification  of  its  permit,  of 
its  intent  to  utilize  the  Pollution 
Prevention  Alternative  by  submitting  to 
the  NPDES  permit  writer  an  initial 
certification  statement  as  described  in 

§  455.41(a): 

(3)  The  discharger  will  submit  to  its 
NPDES  permitting  authcnity  a  periodic 
certification  statement  as  described  in 

§  455.41(b)  once  each  year  of  operation; 
and 

(4)  The  discharger  will  maintain  at  the 
office  of  the  facility  and  make  available 
for  inspection  the  on-site  compliance 
paperwork  as  described  in  §  455.41(c). 

f  466.44    Effluent  Hmitaaonaguldelinea 
raprseenting  tlie  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  beat  available  control  technology 
economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology  (BAT). 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  BAT  limitations 
are  established  as  follows:  There  shall 
be  no  discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

Note:  For  existing  PFPR/Manu£acturer 
hcilities,  as  defined  in  $455.10(p),  which  are 
also  subject  to  the  provisions  of  $$  455.24, 
zero  discharge  means  that  permitting 
authorities  shall  provide  no  additional 
discharge  allowance  for  those  pesticide 
active  ingredients  (PAIs)  in  the  pesticide 
formulating,  padcaging  and  repackaging 
wastewaters  when  those  PAIs  are  also 
manuhctured  at  the  same  facility. 

(b)  Any  existing  facility  subject  to 
paragraph  (a)  of  this  section  may  have 
a  pollution  prevention  allowable 
discharge,  as  defined  in  §  455.41(e),  of 
wastewater  pollutants  to  navigable 
waters  if  the  discharger  agrees  to  NPDES 
permit  conditions  as  follows: 

(1)  The  discharger  will  meet  the 
requirements  of  the  Pollution 
Prevention  Alternative  listed  in  Table  8 
to  this  Part  455  (or  received  a 


modification  by  Best  Professicmal 
Judgement  for  modifications  not  listed 
on  Table  8  of  this  Part  455); 

(2)  The  discharger  will  notify  its 
NPDES  permitting  authority  at  the  time 
of  renewal  or  modification  of  its  permit, 
of  its  intent  to  utilize  the  Pollution 
Prevention  Alternative  by  submitting  to 
the  NPDES  permit  writer  an  initial 
certification  statement  as  described  in 

§  455.41(a); 

(3)  The  discharger  will  submit  to  its 
NPDES  permit  writer  a  periodic 
certification  statement  as  described  in 
§  455.41(b)  once  each  year  of  operation; 
and 

(4)  The  discharger  will  maintain  at  the 
office  of  the  facility  and  nake  available 
for  inspection  the  on-site  compliance 
paperwork  as  described  in  §  455.41(c). 

#466.46    New  Source  Performance 
Standarda  (NSP8). 

(a)  Any  new  source,  except  as 
provided  in  paragraph  (b)  of  this 
section,  subject  to  this  subpart  which 
discharges  process  wastewater  must 
meet  the  following  standards:  There 
shall  be  no  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

Note:  For  new  PFPR/Manufacturer 
facilities,  as  defined  in  §  455.10(p),  which  are 
also  subject  to  the  provisions  of  $$  455.25. 
zero  discharge  means  tliat  permitting 
authorities  shall  provide  no  additional 
discharge  allowance  for  those  pesticide 
active  ingredients  (PAIs)  in  the  pesticide 
formulating,  paclcaging  and  repackaging 
wastewaters  when  those  PAIs  are  also 
manufactured  at  the  same  CacLIity. 

(b)  Any  new  source  subject  to 
paragraph  (a)  of  this  section  may  have 
a  pollution  prevention  allowable 
discharge,  as  defined  in  §  455.41(e),  of 
wastewater  pollutants  to  navigable 
waters  if  the  discharger  agrees  to  NPDES 
permit  conditions  as  follows: 

(1)  The  discharger  will  meet  the 
requirements  of  the  Pollution 
Prevention  Alternative  listed  in  Table  8 
to  this  Part  455  (or  received  a 
modification  by  Best  Professional 
Judgement  for  modifications  not  listed 
in  Table  8  of  this  Part  455); 

(2)  The  discharger  will  notify  its 
NPDES  permit  writer  at  the  time  of 
submitting  its  application  for  a  permit, 
of  its  intent  to  utiUze  the  Pollution 
Prevention  Alternative  by  submitting  to 
the  NPDES  permit  writer  an  initial 
certification  statement  as  described  in 

§  455.41(a); 

(3)  The  discharger  will  submit  to  its 
NPDES  permitting  authority  a  periodic 
certification  statement  as  described  ih 
§  45S.41(b)  once  each  year  of  operation; 
and 

(4)  The  discharger  will  maintain  at  the 
office  of  the  facility  and  make  available 


f46&46    Pralrsatinaiit  atandarda  lor 
axtadng  aourcea  (PSE8). 

(a)  Except  as  provided  in  40  CFR 
403.7  and  403.13  or  in  paragraph  (b)  of 
this  section,  no  later  than  November  6, 
1999,  any  existing  source  subject  to  this 
subpart  which  introduces  pollutants 
into  a  publicly  owned  treatment  woriu 
must  comply  with  40  CFR  part  403  and 
achieve  PSES  as  follows:  There  shall  be 
no  discharge  of  process  wastewater 
pollutants. 

(b)  Except  as  provided  In  40  CFR 
403.7  and  403.13,  any  existing  soiut» 
subject  to  paragraph  (a)  of  this  section 
which  introduces  pollutants  into  a 
publicly  owned  treatment  woriu  must 
comply  with  40  CFR  part  403  and  may 
have  a  pollution  prevention  allowable 
discharge  of  wastewater  pollutants,  as 
defined  in  §  455.41(d),  if  the  discharger 
agrees  to  control  mechanism  or 
pretreatment  agreement  conditirais  as 
follows: 

(1)  The  discharger  will  meet  the 
requirements  of  the  Pollution 
Prevention  Alternative  listed  in  Table  8 
to  this  Part  455  (or  received  a 
modification  by  Best  Engineering 
Judgement  for  modifications  not  listed 
in  Table  8  to  this  Part  455); 

(2)  The  discharger  will  notify  its  local 
Control  Authority  at  the  time  of 
renewing  or  mocUfying  its  individual 
control  mechanism  or  pretreatment 
agreement  of  its  intent  to  utilize  the 
Pollution  Prevention  Alternative  by 
submitting  to  the  local  Control 
Authority  an  initial  certification 
statement  as  described  in  §  455.41(a); 

(3)  The  discharger  will  submit  to  its 
local  Control  Authority  a  periodic 
certification  statement  as  described  in 
§  455.41(b)  during  the  months  of  June 
and  December  of  each  year  of  operation: 
and 

(4)  The  discharger  will  maintain  at  the 
offices  of  the  facility  and  make  available 
for  inspection  the  on-site  compliance 
paperwork  as  described  in  §  455.41(c). 

(c)  Except  as  provided  in  40  CFR 
403.7  and  403.13,  any  existing  source 
subject  to  §  455.46(b)  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  may  submit  a  request 
to  its  Control  Authority  to  waive 
pretreatment  of:  floor  wash;  and/or  a 
non-reusable  final  rinse  of  a  triple  rinse, 
if  the  concentrations  of  pesticide  active 
ingredients  and  priority  pollutants  in 
those  wastewater  sources  have  been 
demonstrated  to  be  too  low  to  be 
effectively  pretreated  at  the  facility.  The 
Control  Authority  may  waive 
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prelroatment  for  (heae  two  wastewalers 
only  if  the  existing  .source  makes  the 
demonstrations  and  is  in  (x>mplian(» 
with  40  CFR  403  5 

f  400.47    Pratraalnwnl  Standard*  tor  New 
Souroaa  (P8M8). 

(a)  KxcepI  as  provided  in  40  CFR 
403  7  and  403.13  qr  in  FMragraph  (b)  of 
thi.s  se«:tion.  any  new  souru)  suhjecrt  to 
this  subpart  which  inlrodures 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  achieve  PSNS  as 
follows:  There  shall  be  no  discharge  of 
process  wastewater  pollutants. 

(b)  Except  as  provided  in  40  C^FR 
403.7  and  403.13,  any  new  soun:e 
sub|e<:t  to  paragraph  (a)  of  this  section 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFK  part  403  and  may 
have  a  pollution  prevention  allowable 
discharge  of  wastewater  pollutants,  as 
defined  in  §4.')5.41(d).  if  the  discharger 
agrees  to  control  mechanism  or 
pretrealment  agreement  conditions  as 
follows: 

(1)  The  discharger  will  meet  the 
requirements  of  the  Pollution 
Prevention  Alternative  listed  in  Table  8 
to  this  Part  455  (or  received  a 
modiHcation  by  Best  Engineering 
Judgement  for  modifications  not  listed 
in  Table  8  to  this  Part  455): 

(2)  The  discharger  will  notify  its  local 
Control  Authority  at  the  time  of 
submitting  its  application  for  an 
individual  control  mechanism  or 
pretreatment  agreement  of  its  intent  to 
utilize  the  Pollution  Prevention 
Alternative  by  submitting  to  the  loc^l 
Control  Authority  an  initial  certification 
statement  as  described  in  §  455.41(a); 

(3)  The  di.scharger  will  submit  to  its 
local  Control  Authority  a  periodic 
certification  statement  as  described  in 
§455.4 1(b)  during  the  months  of  June 
and  December  of  each  year  of  operation; 
and 

(4)  The  discharger  will  maintain  at  the 
offices  of  the  facility  and  make  available 
for  inspection  the  on-site  compliance 
paperwork  as  described  in  §  455.41(c). 

(c)  Except  as  provided  in  40  CFR 
403  7  and  403.13,  any  new  soun:e 
subject  to  paragraph  (b)  of  this  section 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CF'R  part  403  and  may 
submit  a  request  to  its  Control  Authority 
to  waive  pretreatment  of:  floor  wash; 
and/or  a  non-rousable  final  rin.se  of  a 
triple  rin.se.  if  the  (:un<:enlrations  of 
pesti<:ide  active  ingredients  and  priority 
pollutants  in  thuKe  wastewater  sources 
have  been  demonstratml  tu  he  too  low 
to  be  effe<:tively  pretreated  at  the 
facility.  The  Control  Authority  may 


waive  pretreatment  for  these  two 
wastewaters  only  if  the  new  source 
makes  the  demonstrations  and  is  in 
compliance  with  40  CFR  403.5. 

6.  A  new  subpart  E  coruisting  of 
§«»  455.60  through  455.67  is  added  to 
read  as  follows: 

of  AQfteullufal 


.S«:. 

455.60  Applicability:  description  of  the 
repMu:k^ing  of  agricultural  pesticides 
performed  by  refilling  establiahmenta 
futicategory. 

455.61  Special  Definitions. 

455.62  Efriuent  limitations  guidelines 
representing  the  degree  of  efRuent 
reduction  attainable  by  the  application  of 
the  beat  practicable  pollutant  control 
technology  (BPT). 

455.63  Effluent  limitations  guidelines 
representing  the  degree  of  efRuent 
reduction  attainable  by  the  application  of 
the  beat  conventional  pollutant  control 
technology  (BCT). 

455.64  Effluent  limitations  guidelines 
repreaentlng  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  beat  available  technology 
econocnically  achievable  (BAT). 

455.65  New  source  performance  standards 
(NSPS). 

455.66  Pratraatment  atandarda  tor  existing 
aourcea  (PSES) 

455.67  Pretreatment  standards  for  new 
sources  (PSNS). 


Subpart 
Agricultural 


of 
ParfoffTMd  at 


RafllUng  EatabNahmants 


f46S.ao 


AppwcaDHny;  cnacnpaon  oi 
of  egrteuHural  i 

by,     — 


(a)  The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
ail  refMckasing  of  agricultural  pesticides 
performed  by  refilling  establishments, 
as  defined  in  §455.10;  whose  primary 
business  is  wholesale  or  retail  sales;  and 
where  no  pesticide  manufacturing, 
formulating  or  packaging  occurs,  except 
as  provided  in  paragraphs  (b),  (c)  and 
(d)  of  this  section. 

(b)  The  provisions  of  this  subpart  do 
not  apply  to  wastewater  discharges  from ' 
custom  application  or  custom  blending, 
as  defined  in  40  CFR  167.3. 

(c)  The  provisions  of  this  subpart  do 
not  apply  to  wastewater  discharges 
from:  the  operation  of  employee 
showers  and  laundry  facilities;  the 
testing  of  fire  protection  equipment;  the 
testing  and  emergency  operation  of 
safety  showers  and  eye  washes;  or  storm 
water. 

(d)  The  provisions  of  this  subpart  do 
not  apply  to  wastewater  distJiarges  from 
the  repackaging  of  microorganisms  or 
Group  1  Mixtures,  as  defined  under 


§  455.10.  or  non-agricultural  pesticide 
products. 


f466w61 

Process  wastewater,  for  this  subpart, 
means  all  wastewater  except  for  sanitary 
water  and  those  wastewaters  excluded 
from  the  applicability  of  the  rule  in 
§455.60. 

f  466.62    EffHient  llmttaUone  guMaNnes 
rapre— nUnq  the  dejiae  of  effluent 
laductlon  allatnal>le  liy  the  eppHcabon  of 
the  baat  pracHeaMe  poNulant  conaol 
techrtology  (BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  the  best 
practicable  pollutant  control 
technology:  There  shall  be  no  discharge 
of  process  wastewater  pollutants. 

f466w63    Effkient  HmNalton*  guldaNn** 
rapraeenUng  ttt*  degre*  of  effluent 
reduetton  aWilneble  by  the  ■ppMcaMon  of 
the  baet  eonvantlonal  pollutant  control 
technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  Siibject  to  this  subpart  must 
achieve  effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  the  best 
conventional  pollution  control 
technology:  There  shall  be  no  discharge 
of  process  wastewater  pollutants. 

§  466^64    Effluent  ltonlta6one  gukMlnaa 
repreaentlng  Hm  degree  of  ofnuent 
laduelion  attainable  by  ttM  appllcallon  of 

lallable  technology  economical  ty 

)(BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  the  best 
available  technology  economically 
achievable:  There  shall  be  no  discharge 
of  process  wastewater  pollutants. 

1466.66    New  aource  performance 
standarda  <NSP8). 

Any  new  source  subject  to  this 
subpart  which  discharges  process 
wastewater  pollutants  must  meet  the 
following  standards:  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

f  466.66    Pralraatmant  atandarda  for 
eiiatlng  aourcea  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  no  later  than  November  6, 
1999  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
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CFR  part  403  and  achieve  the 
pretreatment  standards  for  existing 
sources  as  follows:  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

f  466.67    Pretreatment  atandarda  tor  new 
aourcea  (PSNS). 

Except  as  provided  in  40  CFR  403.7 
and  403.13.  any  new  source  subject  to 
this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  achieve  the 
pretreatment  standards  for  existing 
sources  as  follows:  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

7.  Tables  8.  9.  and  10  are  added  to 
part  455  to  read  as  follows: 

Table  8  to  Part  455— List  of  Pollution 
Prevention  Alternative  Practices 

A  modification  to  the  list  of  practices 
on  this  table  that  an  individual  facility 
must  comply  with  to  be  eligible  for  the 
pollution  prevention  alternative  is 
allowed  with  acceptable  justification  as 
listed  on  this  table  as  approved  by  the 
permit  writer  or  control  authority  (using 
BPJ/BEJ)  after  submittal  by  the  facility  of 
a  request  for  modification.  A 
modification,  for  purposes  of  this  table, 
means  that  a  facility  would  no  longer 
have  to  perform  a  listed  practice  or 
would  need  to  comply  with  a  modified 
practice.  However,  the  modification 
only  applies  to  the  specific  practice  for 
which  the  modification  has  been 
justified  and  to  no  other  listed  practices. 
Facilities  are  required  to  thoroughly 
discuss  all  modifications  in  the  on-site 
compliance  paperwork  as  described 
above  in  the  limitations  and  standards 
(§  455.41(c)). 

1 .  Must  use  water  conservation 
practices.  These  practices  may  include, 
but  are  not  limited  to  using:  spray 
nozzles  or  flow  reduction  devices  on 
hoses,  low  volume/high  pressure  rinsing 
equipment,  floor  scrubbing  machines, 
mop(s)  and  bucket(s),  and  counter 
current  staged  drum  rinsing  stations. 
[Modification  allowed  when:  Rinsing 
narrow  transfer  lines  or  piping  where 
sufficient  rinsing  is  better  achieved  by 
flushing  with  water.] 

2.  Must  practice  good  housekeeping: 

(a)  Perform  preventative  maintenance 
on  all  valves  and  fittings  and  repair 
leaky  valves  and  fittings  in  a  timely 
manner; 

(b)  Use  drip  pans  under  any  valves  or 
fittings  where  hoses  or  lines  are 
routinely  connected  and  disconnected, 
collect  for  reuse  when  possible;  and 

(c)  Perform  quick  cleanup  of  leaks  and 
spills  in  outdoor  bulk  storage  or  process 
areas. 


3.  Must  sweep  or  vacuum  dry 
production  areas  prior  to  rinsing  with 
water. 

4.  Must  clean  interiors  of  dry 
formulation  equipment  with  dry  carrier 
prior  to  any  water  rinse.  The  carrier 
material  must  be  stored  and  reused  in 
future  formulation  of  the  same  or 
compatible  product  or  properly 
disposed  of  as  solid  waste. 

5.  If  operating  continuous  overflow 
Department  of  Transportation  (DOT) 
aerosol  leak  test  baths — > 

Must  operate  with  some  recirculation. 

6.  If  operating  air  pollution  control 
wet  scrubbers — > 

Must  operate  as  recirculating 
scrubbers  (periodic  blowdown  is 
allowed  as  needed). 
[Modification  allowed  when:  Facility 
demonstrates  that  they  would  not  be 
able  to  meet  Resource  Conservation 
Recovery  Act  or  Clean  Air  Act  (CAA) 
requirements.) 

7.  When  performing  rinsing  of  raw 
material  drums,  storage  drums,  and/or 
shipping  containers  that  contained 
liquid  PAI(s)  and/or  inert  ingredients  for 
the  formulation  of  water-based 
products — > 

Must  reuse  the  drum/shipping 
container  rinsate  DIRECTLY  into  the 
formulation  at  the  time  of  formulation; 
or  store  for  use  in  future  formulation  of 
same  or  compatible  product;  or  use  a 
staged  drum  rinsing  station  (counter 
current  rinsing). 

[Modification  allowed  when:  the  drum/ 
shipping  container  holds  inert 
ingredient(s)  only  and  (1)  the  facility 
can  demonstrate  that,  after  using  water 
conservation  practices,  the  large 
concentration  of  inert  ingredient  in  the 
formulation  creates  more  volume  than 
could  feasibly  be  reused;  or  (2)  the 
facility  can  demonstrate  that  the 
concentration  of  the  inert  in  the 
formulation  is  so  small  that  the  reuse 
would  cause  a  formulation  to  exceed  the 
ranges  allowed  in  the  Confidential 
Statement  of  Formula  (CSF)  (40  CFR 
158.155).! 

8.  When  performing  rinsing  of  raw 
material  drums,  storage  drums,  and/or 
shipping  containers  that  contained 
liquid  PAI(s)  and/or  inert  ingredients  for 
the  formulation  of  solvent-based 
products — > 

Must  reuse  the  drum/shipping 
container  rinsate  DIRECTLY  into  the 
formulation  at  the  time  of  formulation 
or  store  for  use  in  future  formulation  of 
same  or  compatible  product. 
[Modification  allowed  when: 

(a)  The  drum/shipping  container 
holds  inert  ingredient(s)  only  and:  (1) 
The  facility  can  demonstrate  that,  after 


using  water  conservation  practices,  the 
large  concentration  of  inert  ingredient  in 
the  formulation  creates  more  volume 
than  could  feasibly  be  reused:  or  (2)  the 
facility  can  demonstrate  that  the 
concentration  of  the  inert  in  the 
formulation  is  so  small  that  the  reuse 
would  cause  a  formulation  to  exceed  the 
ranges  allowed  in  the  Confidential 
Statement  of  Formula  (CSF)  (40  CFR 
158.155);  or 

(b)  Drums/shipping  containers  are 
going  to  a  drum  refurbisher/recycler 
who  will  only  accept  drums  rinsed  with 
water.) 

9.  Must  dedicate  PFPR  production 
equipment  by  water-based  versus 
solvent-based  products.  Dedicated 
solvent-based  or  water-based  equipment 
may  be  used  on  a  non-routine  basis  for 
non-dedicated  operations;  however  the 
facility  may  not  discharge  the  solvent/ 
aqueous  changeover  rinsate  as  part  of 
their  P2  allowable  discharge  (i.e.,  the 
facility  must  achieve  zero  discharge  of 
those  process  wastewater  pollutants). 
[Modification  allowed  when:  Facility 
has  installed  and  is  using  a  solvent 
recovery  system  for  the  changeover 
rinsate  (can  also  be  used  for  other 
solvent  recovery).) 

10.  Must  store  the  rinsate  from 
interior  rinsing  (does  not  include  drum/ 
shipping  container  rinsate)  for  reuse  in 
future  formulation  of  same  or 
compatible  product. 
[Modification  allowed  when: 

(a)  Facility  has  evidence  of  biological 
growth  or  other  product  deterioration 
over  a  typical  storage  period; 

(b)  Facility  has  space  limitations,  BUT 
must  still  store  rinsates  for  most 
frequently  produced  products; 

(c)  Manufacturfer  (or  formulator 
contracting  for  toll  formulating)  has 
directed  otherwise  (i.e.,  send  back  to 
them  or  send  for  off-site  disposal): 

(d)  Facility  is  dropping  registration  or 
production  of  the  formulation  and  there 
is  no  compatible  formulation  for  reuse 
of  the  rinsates  or  facility  can  provide 
reasonable  explanation  of  why  it  does 
not  anticipate  formulation  of  same  or 
compatible  formulation  within  the  next 
12  months; 

(e)  Facility  only  performs  packaging 
of  the  pesticide  product  from  which 
interior  rinsate  is  generated;  or 

(f)  Facility  has  demonstrated  that  it 
must  use  a  detergent  to  clean  the 
equipment.) 

Notes 

For  indirect  dischargers:  After  following 
the  practices  above,  some  wastewaters  may 
require  pretreatment  prior  to  discharge  to 
POTWs.  See  definition  of  pollution 
prevention  allowable  discharge  for  indirect 
dischargers  (§  455.41(d)). 
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For  dimit  <1isfharfffn   After  following  the 
practicfni  a(M>ve.  all  WHStnwHtnrs  rnquin! 
trRHtmnnt  prior  to  diKharge  diriNitlv  to  the 
iiatioriH  watnni.  S<w  definition  of  pollution 
pravMnlion  allowable  dist.harKe  for  <tirtN:t 
dis<harK«'Pf  (•i455  41(o)) 

Addilinnal  mforwation  and  ffuuiante  t>n 
implomtfiitinK  thene  P2  practu  es  as  wrII  a.s 
RvaliiatiMK  complianc.K  with  thns«  pra<.ti(.t»i 
will  iMt  availahlo  in  a  >'2  (iiiidance  Manual  for 
th«  PFPK  IndiLstrv 

Table  9  to  Part  455.— Grcxip  2 
Mixtures 


Table  9  to  Part  455.— Group  2 
Mixtures — Continued 


Shaughn«saey 
code 


Shaughnessey 
code 

Chemical  name' 

002201 

Sat>a<Mla  alkaioKls 

006501 

Aromatic  petro4eum  denva 

tive  sotvent 

006602 

Heavy  aromatic  napfitha. 

016601' 

Dry  ce 

022003 

Coal  tar 

025001 

Coal  tar  neutral  otie 

025003 

Creosote  dl  (Note;  Derived 

Irom  any  source) 

025004 

Coal  tar  creosote 

031801 

Ammonium  salts  of  C8-18 

and  CIS'  (atty  acids 

065601 

BNOA 

063501   

Kerosene 

063502  

Mineral  od — mckides  paraffin 

od  Irom  063603 

063603  

Petroleum  dntiHate.  otts.  sol- 

vent, or  hydrocartxxis.  also 
P 
Mineral  spints. 

063506 

067003 

Terptneols  (unspec.). 

067205 

Pine  tar  «l. 

067207 

Ester  gum. 

067302 

Amines,  h4-coco 

al(yltrimethyler>edl-,  ace- 

tates 

069152 

Amines,  coco  alkyl. 

hydrocMorides 

070801 

Red  Squii  glyooside 

071004  . 

071501 

072602' 
072605' 
079014 
079021 

079029  . 


079034 


Chemical  name' 


079069 
086603 


107302 


107303 

107304 

116902 

1170O1 

128888 

128934' 

129029 

224600 


505200 


Cube  Resins  other  than  role- 

nor>e. 
Ryania  spectosa.  powdered 

stems  ol. 
SitKagel. 
Silicon  dioxide. 
Turkey  red  oil. 
PotassMjm  saMs  of  fatty 

aads. 
Fatty  alcohols  (52-61%  CIO. 

39-^46%  C8.  0-3%  C6,  0- 

3%  CI 2). 
Meltiyl  esters  of  fatty  adds 

(100%C8-Cl2) 
Fatty  aloohois  (54.5%  CIO, 

45.1%  C8.  0.4%  C6) 
Xytone  range  aromabc  ao^ 

vent 
PofytMdral  mduaton  bodies 

ol  Douglas  fr  tussock 

moth  nud 
Polyttedral  wKkJSion  bodws 

of  gypsy  moth 

nudeopotyhedrosis. 
Pofytiedral  mdusion  bodies 

of  n.  semfer 
GibbereWn  A4  mixt  virith 

G«)bereain  A7. 
Nosema  kxajstae. 
Lactofen  (ANSI). 
Nitrogen,  liquid. 
Bergamot  Oil. 
OielhanoiamKtes  of  ttw  fatty 

acids  o4  coconut  oil  (coded 

079). 
lsoparaf1in«c  hydrocarbons. 


'  Shaughnessey  codes  and  chemical  names 
are  taken  directty  from  the  FATES  database. 
Several  chemical  names  are  truncated  be- 
cause ttw  chemical  names  listed  in  ttie 
FATES  database  are  Mmited  to  60  characters. 


'EPA  does  not  believe  this  PAI  wiN  persist 
in  sanitary  streams  kwig  enough  to  reach  a 
POTW. 

Table  10  to  Part  455— List  of 
Appropriate  Pollution  Control 
Technologies 

This  table  contains  those  pollutant 
control  technologies,  such  as  hydrolysis, 
chemical  oxidation,  precipitation  and 
activated  carbon  adsorption,  which  have 
been  used  for  estimating  compliance 
costs  on  a  PAI  speciHc  basis.  In  general, 
these  treatment  technologies  have  been 
determined  to  be  effective  in  treating 
pesticide  containing  wastewaters  in 
literature,  in  bench  or  pilot  scale 
treatability  studies  or  in  the  Pesticide 
Manufacturing  effluent  guidelines. 
These  are  the  same  technologies  that  are 
presented  as  part  of  the  Universal 
Treatment  System.  However,  these 
technologies  are  PAI  specific  and  may 
need  to  be  used  in  conjunction  with  one 
another  to  provide  treatment  for  all  PAIs 
used  at  a  facility  over  a  period  of  time. 
In  addition,  facilities  may  experience 
difficulties  treating  wastewaters  that 
contain  emulsions,  therefore, 
"appropriate"  treatment  for  emulsified 
wastewaters  must  include  an  emulsion 
breaking  step.  For  PAIs  whose 
technology  is  listed  as  "Pollution 
Prevention",  the  permitting  authority/ 
control  authority  can  determine  if 
additional  treatment  is  necessary 
through  best  professional  judgement/ 
best  engineering  judgement, 
respectively. 


Table  10  to  Part  455— List  of  Appropriate  Pollution  Control  Technologies ^ 


PAI  name' 


PAI 
code' 


Shaughnessy 
code* 


Structural  groups 


Treatment  tactviotogy 


D«ok)l  

Maletc  Hydrazide  

ED6  „ 

Vanade  TH  

1 ,3-Oictiloropropene 

Thenarsazine  Oxide    

Dowicil  75    ..„ _ 

Tnadimefon  

Hexachlorophene  

TetrachkxopherM  

Dichkxop^ene  

Oichkxvos  

Landnn-2      

2.3,6-T.  SAE  or  Fenac 
2.4.5-T  and  2.4,5-T.  SAE 

2,4-D  (2.4-D.  SAE)  

2,4-DB.  SAE     

Dyrene  or  Anilazine    

Dmocap       

Dichtoran  or  DCNA  

Busan  90  

Mevinphos  „ 

Sultanate  „ 


001 
002 
003 
004 
005 
006 
007 
006 
009 
010 
Oil 
012 
013 
014 
015 
016 
017 
018 
019 
020 
021 
022 
023 


10501 
51501 
42002 
82901 
29001 
12601 
17901 
109901 
44901 


56001 
84001 


82606 

(•) 

(•) 

(•) 

80611 

36001 

31301 

8707 

15801 


DDT  

Hydrazide 

EDB  

s-Tnaane 

EDB  

Organoarsenic 

NR4  

s-Tna2ine 

Chloropbene 

Chiorophene 

Ctitorophene 

PtxMphate  

Caibamate 

2.4-D 

2,4-0 

2,4-0 

2,4-0 

s-Triazine 

PhenykaDtonate  

Aryl  HaMe 

Miscatarwous  Organic 

Ptwaphate  

DittvocaitMrnale  


Hydrolysis. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Hydrolysis. 
Predpitatran. 
Activated  Ctvtxxi. 
Activated  Cartxjn. 
Activated  Cartxxi. 
Activated  Cartxvi. 
Activated  Carix>n. 
Hydrolysis. 
Activated  Cartxx>. 
Adivated  Cartxjn. 
Activated  Cartxm. 
Chemica)  Oxidatkm. 
Adivatad  Cartxxi. 
Adivated  Carbon. 
Adivated  Caibon. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Hydrolysis. 
Adivated  Cartxxi. 
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TABLE  10  TO  PART  455.— UST  OF  APPROPRIATE  POLLUTION  CONTROL  TECHNOLOGIES  '—Continued 


PAI  name^ 


Chkxtenvinphos  

Cyanazine  or  Biadex 

Propochkx 

MCPA  SAE 

Odtiilinone  

Pindone 

Dichkxprop,  SAE  

MCPP,  SAE  or  litocoprop 

Thiiibendazoie 

Bekdene  310  ...» 

Chkxprop,  SAE  

Busan  72  or  TCMTB 

Chkxophadnone 

Landrin-1  

Pronamkto 

Methiocarb  or  Mesurol  .... 

PropanM 

Polyphase*  

Coumafuryl  or  Fumarin  ... 

DNOC 

Metrtxjzin ^ 

CPA  SAE  

MCPB,  SAE  

Aminocarb  

Etridiazoie  _ 

Ettioxyquin  

Acephate  or  Ofthene  

Adfhiorfen  

Alachkx 

AWicart)  

AHethrin  

Ametryn 

Amitraz  

Atrazine 

Bendkwarb 

Benomyl  

BHC 

Benzyl  Benzoate 

Lethane  60 

Bifenox 

Biphenyl  

Bromadi  (Lithium  Salt) .... 

Bromoxynil  

Butactikx 

Giv-gard  

Cacodytic  Add  

Capiatol 

Captan 

Caibaryl 

Caftx>(uran  

Cartx>suNan 

Chkxamben 

Chkxdane  

Chkxoneb  

ChkxopKrin  

Chkxothakxiil  

Chkxoxuron 

Stirotos 

Chkxpyrifc)s  Methyl  

Chkxpyritos 

Manoozeb  

Bioquin  (Copper) 

Copper  EDTA 

Pydrin  or  Fenvalerate  

Cydoheximide 

Dalapon 

Dienochkx 

Demeton 

Desmedlpham  

Amotkam 

DBCP  


PAI 
code3 


024 
025 
026 
027 
028 
029 
030 
031 
032 
033 
034 
035 
037 
038 
039 
040 
041 
042 
043 
044 
045 
046 
047 
048 
049 
050 
052 
053 
054 
055 
057 
058 
059 
060 
061 
062 
063 
064 
065 
066 
067 
068 
069 
070 
071 
072 
073 
074 
075 
076 
077 
078 
079 
080 
081 
082 
083 
084 
085 
086 
087 
088 
089 
090 
091 
092 
093 
094 
095 
096 
097 


Shaughnessy 
code^ 


84101 

100101 

19101 

(•) 
99901 
67703 
(*) 
(*) 
60101 
80815 
21202 
35603 
67707 


101701 
100501 

28201 
107801 

86001 


101101 

{•) 
19202 


84701 
55501 
103301 
114402 
90501 
98301 

(•) 
80801 

106201 
80803 

105201 
99101 


9501 


104301 
17002 

{*) 
(*) 


101401 
(*) 


81301 
56801 
90601 


(*) 
58201 
27301 
81501 
81901 


83701 
59102 
59101 
14504 
24002 
39105 
109301 


(*) 
27501 


104801 


Structural  groups 


Ptmsphate  — 

s-Triazine 

Acetanilkle 

2,4-0 

Heterocydk: 

Misoelaneous  OrgarMC  . 

2,4-0 

2,4-0 

Heterocydc 

s-Triazine 

2,4-0 

Heterocychc 

Misoelaneous  Orgarac  . 

CaitMunate 

Chkxoljenzamkle  

Cart)amate 

ChkxopropionaniWe  .... 

Cart>amate 

Coumarin 

Phend  

Triazathkxie ~ 

2,4-D 

2.4-D 

Cart>amate 

Heterocyckc 

Quinolin  

PhosphoroamktothkMte 

Benzok:  Add  

Acetanilide 

CartMunate 

Pyrettwin  

s-Triazine 

Iminamide 

s-Triazine 

Cart>amate 

Cart)amate 

Lindane 

Ester 

Thkx:yanate 

Nitrobenzoate 

Aryl  

Uracil  

Benzonltrile 

Acetanilide 

Miscellaneous  Organk:  . 

Organoarsenic 

PhthaKmkte 

Phthalimkle 

Cartjamate 

Carbamate 

Cart)amate 

Benzok:  Add  

Tricydk:  

Aryl  Hakde 

AkyI  HalkJe  

Chkxopropkxianiikle  .... 

Urea 

Phosphate  

Phosphorothk)ate 

Phosphorothk>ate  

Oithk>caft>amate  

Organocopper 

Organocopper  

Pyrethrin 

Cydk:  Ketone  

Alkyl  HalkJe  

HCp  

Phosphorothk>ate  

Cart>amate 

Misoelaneous  Organk: . 
EOB 


Treatment  technotogy 


Adivated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Carbon. 
Adivated  Cartxxi. 
Adivated  Carbon. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Carbon. 
Adivated  Carbon. 
Adivated  Cartxxi. 
Hydrdysts. 
Activated  Cartxxi. 
Adivatad  Cartxxi. 
Adivaled  Cartxxi. 
Hydrolysis. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Carbon. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Hydrolysis. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Hydrolysis. 
Adivated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Hydrolysis. 
Hydrolysis. 
Hydrolysis. 
Hydrolysis. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Carbon. 
Activated  Cartxxi. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Predpitatkxi. 
Hydrdysis. 
Hydrolysis. 
Hydrolysis. 
Hydrolysis. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Chemk»l  Oxktatkxi. 
Ctiemkal  Oxkjatkxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Hydrolysis. 
Hydrolysis. 
Chemical  Oxkiatkxi. 
Adivated  Cartxxi. 
Precipitation. 
Predjxtatkxi. 
Activated  Caibon. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Hydrolysis. 
Hydrolysis. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
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Table  10  to  Part  466.— Ust  of  Appwopwate  Pollution  Control  TECHNOLOOies  '—Continued 


Sftaughn— K 


PAI 


OicamtM  

OcNona  

Thtophanata  Ethyl 

Psfthan* 

EXD  

Oianwn  

ONhjbenzuron  


Pafalhion  Matftyt 

Dicrotophoa  „ 

Crotoxyphos  „ 

DCPA 

Tnc<>toroton  

Onosab  

Dtoxaihion  ..._ 

Ophacmone  „ 

CHph«n«T*J«  

Ophanytamma  

MGK  326  

Nabonaie „ 

Oiuron   _... 

Metaaoi  DQH 

Dodina  

EndoauHan  

Endothal  (Endothal  SAE)  ....„ 

Endnn      

EthaMurabn  

Ethnn 

Ethoprop 

Fanamiphos  

Chkxobaanlata  

Butytata  

famphiM  

Fanarimol    

Fenthton  or  Baytax „.„„—.. 

FertMm  

Fkjometuron    

Fluoroacatamide 

FolpeJ 

Gtyphosate  (Glyphosate  S&E) 

Glyphosffw  

Haptachior   

oyoopf ata   .•....••■•••.••.•••Ma*» 

Hexazinooe  

Isolenplws   „ _.. 

Isopropalm  _...„.. 

Propham „.....„ 

KarabutUaie  

Lmdarw        

Lmuron  _ „ 

Malachite  Grean _ 

Malathion  

Maneb „ 

Manam  „.„ 

Melhamidophos  - „ > 

MethidathKxi _„......_«»„„ 

Methomyl      „ „ 

Melhoprene  .„ „ „ 

Malhoxychkx    

Methyl  Bromide    

MonosodKjm  Methyl  Arsenate 
Naico  D  2303 

Quiixxnethionate  .......„.„„... 

Metolachiof         . „.„... 

Mexacarbate  ._ ^, .„. 

Metvam         _ 

Monuron  fCA        

Monuron       „ 

Napropamide „ 

Deet     , 


PAJ 
ooda> 


oee 

n 

OW) 

29601 

100 

108401 

101 

inp 

103 

57801 

104 

106201 

106 

36001 

107 

53601 

106 

36201 

109 

58801 

110 

78701 

111 

57901 

112 

37506 

113 

37801 

114 

67701 

115 

36601 

116 

38601 

117 

47201 

118 

63301 

119 

36606 

120 

44303 

121 

44301 

122 

79401 

123 

(•) 

124 

41601 

125 

113101 

126 

58401 

127 

41101 

128 

100601 

129 

28801 

130 

41406 

131 

132 

206600 

133 

53301 

134 

34801 

136 

35603 

136 

137 

81601 

138 

(•) 

130 

140 

44801 

141 

142 

107201 

143 

109401 

144 

100201 

146 

*■••■■.•... 

146 

97401 

147 

9001 

148 

35506 

149 

39504 

150 

57701 

151 

14505 

152 

163 

114002 

154 

101201 

156 

100301 

156 

90301 

157 

(•) 

158 

34001 

160 

53201 

161 

(•) 

163 

68102 

164 

54101 

165 

108801 

166 

167 

14601 

168 

35602 

160 

35501 

170 

103001 

171 

80301 

SmjGtural  group  i' 


PtnaphorotNoata  ... 

Uraa 

PtwaphofuUMlMoata 
Ptwaphotottiioala  ... 

PtMMphata  

Ptwaphata  

Afyll 


I  Tioapnmmjpiioare 


Aoatamida  

Afyl  Anvna 

Estar 

laocyanata 

Urea 

NR4  

NR4  

Thcycic  

Bicycac  „.... 

Tricyclic  

latuk»ne 

PhoaphorodWhioata  

rnoapnoroaNTHoaia  

Phoaphoraaniidata  

Aryl  HaMe  

Thiocartiamaia  

PhoaphorathkMrta  

Pyrimidina 

Phosphorothmata  

CMhiocartMmata  

Urea 

Aoatamida  

Phthalimide 

Phoaphoroarrudate  

Phoaphoroamidate  

Trxrydtc  

ThiocartMvnata  

s-Tnaz)r»e 

Ptxnphoroamidothioate 

Toluidlne  

Cait)amate 

Cart)aniata 

Lirxlane 

Urea 

NR4  

Ptx>sphorodrtt>ioata  

DAtMocarbamata  

Ditt)iocaft)amate  

Cartjamate  

Pt>osphoroamidothioate 

Ptx>sphorodittuoate  

Caft>amale 

Ester  

DDT  

Afcyl  Habde  

OrganoarBenc 

Thiocyanafe  

Miscellaneous  Organic  .. 

Acetanilide  

Carbamate 

Drthiocarbamate  

Urea 

Urea 

Carbamate 

Toluamide 


TraaknaM  tachnoiogy 


Adivatod  Cwbon. 
Aciivalad  Cartnn. 
Hydrolysis. 
Activalad  Caition. 
AcMvatad  Cartxxi. 
Hydrolysis. 
Acavalad  Carbon. 
Hydrolysn. 
Hydrolysis. 
Aciivatad  Cartxxi. 
Acbvatad  Carbon. 
Activatad  Cartxxi. 
Aciivalad  Cartxxi. 
Activated  Cartxxi. 
Hydrolysis. 
Adivatad  Cartxxi. 
Activatad  Carbon. 
Activatad  Cartxxi. 
Activalad  C«txxi. 
Chemical  Oxidation. 
Adivatad  Carbon. 
Adivatad  Cartxxi. 
Activated  Cartxxi. 
Adivatad  Carbon. 
Adivatad  Cartxxi. 
Adivatad  Carbon. 
Activated  Carbon. 
Hydrolysis. 
Adivatad  Carbon. 
Activatad  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Hydrolysis. 
Activated  Carbon. 
Hydrolysis. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Carbon. 
Hydrolysis. 
Chemical  Oxidation. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Carbon. 
Activated  Carbon. 
Activated  Cartxxi. 
Hydrolysis. 
Hydrolysis. 
Activated  Caibon. 
Ctiemical  Oxidation. 
Adivated  Cartxxi. 
Hydrolysis. 
Activated  Carbon. 
Adivated  Cartxxi. 
Activated  Cfutxxi. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Hydrolysis. 
Activated  Cartxxi. 
Hydrolysis. 
Activated  Cartxxi. 
Precipitation. 
Activated  Carbon. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
HydroJysis. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Carbon. 
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Table  10  to  Part  465.— List  of  Appropriate  Pollution  Control  Technologies  '—Continued 


PAIname^ 


Nabam 

Naiad 

Nona  

Norihjrazon 

Naplalam  or  Naptalam 

MGK  264 

Banfluralin ...... 

Sultotepp 

Aapon — 

Coumaphos 

FansuNothion 

OisuNolon  _ 

Fenitrothion  ~ 

PtK»niat 

Azinphos  Methyl  (Guthion)  .. 

Oxydemeton  Methyl  

Orgafx>-Arsanic  Pesticides  .. 
OrgarK>-CcKlmium  Pesticides 
Organo-Copper  Pesticides  ... 
Organo-Mercury  Pesticides  . 

Organo-Tin  Pesticides  

o-Dichlorobenzene  

Oryzalin  .._ 

Oxamyl 

Oxyfluorfen 

Bolstar 

Sulproios  Oxon  

Santox  (EPN)  

Fonotae  

Propoxur 

p-Dichkxobenzene 

Parathion  Ethyl 

PeixSmethalin  

PCNB  

PCP  or  Penta 

Parfluidone  - 

Parniethrwi 

Phentnedipham 

Namazine  

Phorate 

Phosalone 

Phosphamidon  

Pidoram  

Piperonyl  Butoxide 

PBED  or  WSCP  (Busan  77) 

Busan  85  or  Arytane  

Busan  40 

KN  Methyl  

Metasd  J26 - 

Profanolos 

Pnxnalon  or  Caparol  

Pnxnetryn 

Propargie 

Propazine  

Propionic  Add 

Previcur  N  

Pyrethrin  Coils 

Pyrethrum  I  

Pyrethnjm  II  

Pyrethrins  

Resmelhrin 

Fenchkxphos  or  Ronnel  

Mexide  or  Rotenone  

DEF  

Siduron  or  Tupersan 

Silvex 

Simazine  

Sodium  Bentazon 

Cart>am-S  or  Sodam 

Sodium  Fhioroacetate 

Vapam  or  Metham  Sodium  .. 


PAI 
code^ 


172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
212 
213 
214 
215 
216 
217 
218 
219 
220 
221 
222 
223 
224 
225 
226 
227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 
239 
240 
241 
242 
243 


Shaughnessy 
code« 


14503 
34401 


106801 
30703 
57001 
84301 
79601 


36501 
32701 
32501 
106901 
59201 
58001 
58702 


n 
(*) 
(•) 

59401 
104201 
103801 
111601 
111501 


41801 
41701 
47802 
61501 
57501 
106501 
56502 
D 


109701 
98701 
64501 
57201 
97701 
18201 

D 
67501 
69183 
34803 

102901 
39002 

101301 

111401 
80604 
80806 
97601 
80608 
77702 

119301 
69004 
69001 
69002 
(*) 
(•) 
58301 
71003 
74801 
35509 

(•) 
80607 
103901 
34804 
75003 
39003 


Structural  groups 


Dittiiocart>amate 

Phosphate 

Uraa 

Heterocyclic 

Phthalamide  

Bicydic  — 

Toluidine 

Phosphoroihioate  

Phosphorolhioate 

Phosphoroihioate 

PhosphorottNoate  .„ 

Phoaphorodithioate  

Phoaphorothioata 

Phoaphorodithioate  

Phoaphorodithioate  

Phosphoroihioate  

Organoarsenic 

Organocadmium 

Orgamcopper  

Organomercury  

Organotin 

Aryl  HaMe 

Suttaniamida 

CartMinate 

Miaoetaneous  Organic 

Phosphorodithio^e  

Phosphoroihioate  

Phosphorodithioate  

Phosphorodiihioate  

Carbamate 

Aryl  HaMe 

Phosphorothioate 

Benzeneamine  

Aryl  HaMe 

Phenol  

SuHonamide  

Pyreihrin  

CartMvnate 

Heterocyclic 

Phosphorodithioate  

Phosphorodithioate  

Phosphate 

Pyhdifw  

Ester ~... 

NR4  

Dilhiocaibamate 

DilhiocarlMmate 

[)ilhiocart>amate 

Miscelaneous  Organic 

Phosphorolhioctte  

s-Triazina 

s-Triazine 

Miscelaneous  Organic 

s-Triazine 

AkyI  Acid 

Cart>amate 

Pyrethrin 

Pyrethrin  

Pyrethrin 

Pyrethrin  

Pyrethrin 

Phosphoroihioate 

Miscelaneous  Organic 
Phosphoroirithioate  ..... 

Urea 

2.4-D 

s-Triazine 

Heterocyclic 

Dithiocarbamate  

Acatamide  

Dithiocart>amate  


Treatment  technology 


Chemical  Oxidation. 
Hydrolysis. 
Activatad  Cartxxi. 
AcUwaiad  Cartxxi. 
Adivalad  Cartxxi. 
Adivatad  Cartxw. 
Adivalad  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Hydrolysis. 
Hydrolyais. 
Hydrolysis. 
Hydrolysis. 
Hydrolysis. 
Hydrolysis. 
Activated  Cartxxt. 
Precipitation. 
Precipitation 
Precipitation. 
Predpilation. 
Precipitation. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Hydrolysis. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Hydrolysis. 
Hydrolysis. 
Hydrolysis. 
Hydrolysis. 
Activated  Cartxxi. 
Hydrolysis. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Carbon. 
Adivated  Cartxxi. 
Hydrolysis. 
Adivated  Cartxxi. 
Hydrolysis. 
Hydrolysis. 
Hydrolysis. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Chemical  Oxidation. 
Chemical  Oxidation. 
Chemical  Oxidation. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Chemical  Oxidation. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Caibon. 
Adivated  Cartxxi. 
Hydrolysis. 
Adivated  Carbon. 
Hydrolysis. 
Hydrolysis. 
Hydrolysis. 
Adivated  Caibon. 
Hydrolysis. 
Adivated  Cartxxi. 
Adivated  Caibon. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Chemical  Oxidation. 
Chemical  Oxidation. 
Adivated  Cartxxi. 
Chemical  Oxidation. 
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Table  10  to  Part  456.— List  of  Ai>p«opniATE  Rxlution  Co»<itrol  Technologies '—Continued 


PAI  name' 


PAI 
code' 


Shaughnessy 
code* 


Structural  group  ^ 


Treatment  tectmotogy 


Sulfoxide  

Cydoate  or  Ro-Neet    

EPreapitationC  or  Eptam 

Mobnate  

Pebulate  or  Tdlman  , 

Vemolate  or  Vemam , 

HPrecipitationMS     

BensulKJe  or  Betesan  

Tebuthiuron  

Temephos   

Tertoaol  

Teibulos  or  Counter 

TertHJthylazme 

Tertjutryn    

Tetractikxophefwl  

Oazomet   

Thiophanate  Methyl  

Thiram    

Toxaphene  _ 

Merpiws 

Tnfluralin  or  Treflan 

Warlarin „ 

Zinc  MBT 

Zineb  

Ziram  

Trtaliate    

Pf>enothnn    „ 

Tetramethrin  

CWoropropham   


Non-272  PAIS 


CFC  1 1  

CFC  12    

Polyethylene 

Acrolein  

Dimethyf-rTvdioxan-4-ol  acetate  

Dodecyl  alcohol 

Tetradecyl  alconol  .  

Rosin  amine  0  acetate  

DihydroatMetylamine  acetate 

Amitrole 

Allyl  isothiocyanate  

AMS  

Calcium  suHate  

Tartar  emetc  

Diphenylstibene  2-ethylhexanoate    

Streptomycin  

OxytetracydMTe  hydrocWonde    

Streptomycin  sesquisutfate  

Neomyan  sulfate  

Antimycm  A  

Calcium  oxytetracycline  

Espesol  3A  _ ; 

Arsenic  acid   

Arsenc  acid  anhydride        

Arsenous  acid  anhydride  

Copper  oxychloride 

Basic  cupnc  sultate         

Basic  copper  III— zinc  sulfate  complex  (De- 
clare copper  arxl. 

Bromophos    

Ben/yl  bromoacetate  

Benzoic  aad         

Benzyl  diethyl  ((?.6-xylylcart>amoyl)methyl) 
ammonium  t>enzoate 

Benzyl  alcohol  

3-Chloro-p  toluidine  hydrochlcnde  

Butoxyethoxy)ethyl  thiocyanate    

2  Naphthol     , , 

Boric  acid      „ 

Banum  metaborate 


244 

246 

246 

247 

24a 

249 

250 

251 

252 

253 

254 

255 

256 

257 

258 

259 

260 

261 

262 

263 

264 

265 

266 

267 

268 

269 

270 

271 

272 


57101 
41301 
41401 
41402 
41403 
41404 
3S604 
9801 

105601 
59001 
12701 

106001 
80614 
80813 
63004 
35602 

102001 
79801 
80601 
74901 
36101 

(*) 
51705 
14506 
34805 
78802 
69005 
69003 
18301 


13 
14 
152 
701 
1001 
1509 
1510 
4201 
4213 
4401 
4901 
5501 
5602 
6201 
6202 
6306 
6308 
6310 
6313 
6314 
632V 
6601 
6801 
6802 
7001 
8001 
8101 
8102 

8706 
8710 
9101 
9106 

9502 
9901 
10002 
10301 
11001 
11101 


MiacetarMous  Organic 

ThncartMnrurte  

Thiocarbamate  

Thiocaft>afnate  

Thiocarbamate  

Thiocarbamate  

TNosulphonate 

Ptxwphorodithioate  

Urea 

Ptrasphorottnoate  

Uraal  

Phosphorodithtoate  

s-Tnazme 

s-Triazme 

Pherx)!  

HeferocycSc 

Cart>amate 

DfthNxarbamate  

Bicyclic  

PhosphorotnttNoate  

Toiuidine 

Coumann  

OrganozirK  

Oithtocarbamate  

DIthiocafbamate  

Thiocart>amate  

Pyrethnn  

Pyrettwin  

Carbamate 


Aacyl  Habde  

Alcyl  Halide  

Polymer  

Ak»hol 

Heterocyclic 

Alcohol 

Alcohol 

A»(yl  Acid 

Afcyl  Aad 

Heterocyclic 

Thiocyanate  

Inorganic  

Irxxganc 

Inorganic 

Aryl  

Heterocyckc 

Phthalamide  

Heterocyck;  

Benzeneamme  .... 

Heterocycfcc 

Phthalamide  

PtxKphorothioate 

MetaHK  

MetaHic  

MetaRic  

Metallic 

MetaNic  

Metallic  


Ptiosphorothioate 

Benzoic  acid  

B«n20ic  acid 

NR4   


Aryl  

Chloropropionanilide 

Thiocyanate   . 

Phenol  

Irxxganic 

Inorganic 


Activated  Carbon. 
Activated  Carbon. 
Activated  Carbon. 
Activated  Carbon. 
Activated  Carbon. 
Activated  Carbon. 
Activated  Carbon. 
Activated  CartMn. 
Activated  Carbon. 
Hydrolysis. 
Activated  Carbon. 
Activated  Cartxm. 
Activated  Cartxxi. 
Activated  Carbon. 
Activated  CartX)n. 
Chemical  Oxidation. 
Hydrolysis. 
Activated  Carbon. 
Activated  CaitxKi. 
Hydrolysis. 
Activated  Caibon. 
Activated  Cartxxi. 
Preapitation. 
Activated  Cartxm. 
Activated  Carbon. 
Activated  Carbon. 
Activated  Caibon. 
Activated  Caibon. 
Hydrolysis. 


Activated  Caibon. 
Activated  Carbon. 
Activated  Caibon. 
Activated  Carbon. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartx>n. 
Activated  Cartxxi. 
Activated  Caibon. 
Pollufion  Prevention. 
PoNutKxi  Prevention. 
Polution  Prevention. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Precipitation. 
Precipitation. 
Precipitation. 
Precipitation. 
Preajsitation. 
Precipitation. 

Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 

Activated  Carbon. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Pollution  Prevention. 
PoNution  Prevention. 


Fadoral 
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Table  10  to  Part  465.— List  of  Appropriate  Pollution  Control  Technologies  '— Continued 


PAI 


PAI 
oode> 


Shaughnessy 
code^ 


Stniduial  group' 


Tiealmeni  techrwiogy 


Boran    aodum   onde   (B8Na2013). 

hydrate  (12280-03-4). 

Sodkjm  metaboran*  (NaBOS)  .~ 

Bofon  sodium  oodde  (B8Na2013)  (1200ft- 

41-2). 
Boron       sodhjm       oxide       (B4Na207). 

penUtfiydrale  (12179-04-3). 
Boron  sodium  onde  (B4Na207)  (1330-43- 

4). 

Polybutena  — 

Polyisobutylene  ...„ ~ _ 

Butyl  caloaolva 

ButoKypoiyprafyylene  glycol  

Neburon  (ANSI)  

MolliymiineUiylenedM«y)bi8(4-melhyl-1 ,3,2- 

dknaborinane). 
Oxytoi8(4.4.6-trirnethyl-1 .3,2-dioxabonnane) 

Cadnnium  chloride 

Lead  arsenate,  basic  

Lead  arsenate _ 

Sodhvn  arsertate « 

Sodhvn  arsenite _ _. -. 

Potassium  bromide  ». 

Camphor 

Carbon  dsuNide _ _ 

Cartion  telrachlortde  ...... 

Bwbwi  (ANSI) 

Chloro-2-prapenyi)-3.5,7,trtaza-1-azo 

niatricyclo(3.3. 1 . 1  )sup. 

Chlormequat  chloride -.. 

Chloromelhoxypropylmercuric  acetate  

MHoocnior 

Chromic  acid 

Chromic  oxide  

Cresol  (unspet^  (Cresyfic  acid) ~ 

Cresol 

Capper  (metallic) 

Copper  ammortium  caitxxiate  — 

Copper  caitxxiate  _ _ 

GopiMr  hydroxide 

Copper  chloride  hydroxide  (Cu2CI(OH)3) 

Copper  oxychloride  sulfate  

Copper  sulfate 

Copper  (from  triethanolamine  complex)  

Copper  as  metaMc  (in  ttie  form  of  chelates 

of  copper  dtrat). 
Copper  as  elemental  from  capper— ethyt- 

enednmine  complex. 

Capper  sulfate  (anhydrous)  

Copper(l)  oxide  

Cuprous  thiocyartate 

Cydohexane  ..._ - 

Cydohexanone  _ 

Oichlabenil .._ 

Diquat  dibromide - 

Dimethrin  (ANSI) 

Dicaplhon 

Ziram,  cydohexylamine  complex 

Butyl  dimethyRrMMoperoxycarbamate 

Oaminozide  

Bis(trichloromethyf)  suNone 

Bis(bromoeceloxy)H2-txitene  .~ 

DazomeL  sodhjm  saR  

Butonate 

Trifluoro-4-nitr«Hn-cre- 

sol(**)-alpha,a|pha.alpha-. 
Triethanolamine-  dinoseb    (2-seo-Bulyl-4,6- 

dinitrophenol). 

Sodhim  4,6-din(tro-o-cresylate 

Dinitrophenol 


103 

104 
107 

110 

1112 

1402 
1403 
1501 
1901 
2001 
2401 


Inorganic. 

inorganic . 
Inorganic . 

Inorganic . 

Inorganic . 


Polymer 

Polymer „ 

Alcohol 

Polymer 

Chloroptopionaniide 
Bicydc  


3502 
3503 
3506 

3603 
3903 
5602 
6401 
6501 
7601 
7902 

8101 
8401 
9301 
21101 
21103 
22101 
22102 
22501 
22703 
22901 
23401 
23501 
23503 
24401 
24403 
24405 

24407 


24406 
25601 
25602 
25901 
25902 
27401 
32201 
34101 
34502 
34806 
34807 
35101 
35601 
36606 
35607 
35701 
6201 

37506 

37506 
37509 


Bicyclic  

M0I8MC  ..■•>•. 

MdaKc 

MQUHRC  ....... 

IwOCBMC    ■>■•••• 
MMOCBHC   >••>■■• 

Inorganic ...., 

BicydR  

Inorganic ..... 
AkyI  Halide 
Carbamate .. 
Tricyclic  


NR4  

Melaftc 


Phenol  . 
Phenol  . 

RnOUHHC 

Metalc 
MetaKc 

lintniir 


RMOlBMC 


nMOCSMC 


MetaKc 

ffvioum^   ...........>■•••■«••••>• 

Aryl  „ 

Cyclic  Ketone  

Chloropropionanilide  ... 

NR4  

Pyrethnn 

Phoaphorottwoate 

Oithiocaft>amate  „ 

Oilhiocart>amate  

Acetanifcle 

Miscelaneous  Organic 

Akyf  Halide  

Heterocyclic 

Phoaphonale 

Phenol 


Pttenol 


Polulion  Prevention. 

Pohjlion  Prevention. 
Polulion  Prewenbon. 

Polulion  PraveiMion. 

Polution  Prevention. 


Adivatad 
Adivated 
Adivaled 
AcHvaied 
Adivaled 
Adivaled 


Caibon. 
Cartwn. 
Carbon. 
Caibon. 
Caibon. 
Caibon. 


Adivated  Cartxn. 

Predpilalii 

Precipitation. 


Pradpltabon. 


PredpHation. 


Precipitation 
Polulion  Prevention. 
Adivated  Carbon. 
Polulion  Prevention. 
Adivaled  Cartxw. 
Adivated  Caitxin. 
Adivtrted  Caibon. 

Adivaled  Cartxm. 

Predpitalion. 

Adivatad  Carbon. 

Precipitation. 

Precipilation. 

Activated  CartKW. 

Adivated  Caibon. 

Precipitation. 

Precipitation 

Precipitation 


Precipitation 


Predpilation 


Precipitation 
Precipitation 
Predpitalion 
Precipitation 

Precipitation 

Precipitation. 
Precipitation. 
PredpiHtfion. 
Adivated  Caibon. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Cartxxi 
Adivated  Cartxxi. 
Adivated  Carbon. 
Activated  Cartxxi. 
Adivated  Cartxxi. 

Activated  Cartxxi. 

Activated  Cartxxi. 
Adivated  Cartxxi. 
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Table  1 0  to  Part  455.— List  of  Appropriate  Pollution  Cotitrol  Techpologies  ' — Continued 


PAI  name'' 


AMunol*    amme    (tnoseb    (2  s«c-l>utyM.6- 

dirNtroph«no<)  *(s 

SodKjm  dinoMb  {2  %ec-Batf\~i,&- 

cknitrop^enol) 

Ni(nlo(nac«tic  aad.  tnsodum  saA    

Trisodiufn(2hydroxyethyl)ethylen« 
duim«>etnacetate 

Ammonium  elhylen6diamin«(8<Taac«tate  

PentasodKim 
diethylanetnamin«p«ntaac«late . 

Ethyl- 1 .3-*»«ian«diol  

Ethylene  

EDC 

Methylene  ChtorHf _... 

Metttoxyethanol  

Ethylene  glycol 

Butylene  glycol 

Ethylene  oxide  

Coppef(ll)  oxide  

Cuprous  and  cupnc  oxide,  mixed  

Propylene  oxide  

Fomialdehyde  

Paratormaidehyde  

8is(2  butylene)  tetrahydro-2-luraldehyde  

Gtberelkc  aad    

Potassium  gtiberetate 

Glutaral 

Copper  citrate  „ 

Methyl  nonyl  ketone 

Me«hy(-2-pe(ttanorw    ..„ 

MoTKWOdium     2j2'-me(hyleneba     (3.4.6-th- 
chlorophenate). 

Potosaium       2^'-methyleneb«       (3.4.6-tn- 

chtorophenate). 
Hexachtoroepoxyociahydro-endo.  exo- 

dimethanoaphthaiene  86% 

Chlorhexidine  dlaoetote  

Hydrocyanic  aad 

Hydroxyelhyl  octyl  suMide  

Hepladaceny«-2-(2-hydroxyethy4>-2-4 

mtdazoiinum  chlonde. 
Hydroxyethyl)-2-«fcy»-2-«iidazotine     (as     m 
fatty  acids  o(  (. 

IBA    

Otiydropyrone  

ButoxypoiypropoxypoiyethoxyethanoModine 

cornplex. 
PolyethoxypolypropoxyethanoModme     com- 
plex. 
Use  code  no  046904 

(polyelhoxypolypropoxy         ethanoModwte 
oonipiex) 

Iodine-potassium  iodide  complex    

Alkyl-omega-hydroxypoly(oxyethylen      e)-io- 
dme  complex  '(100%. 

Lead  acetate  

Nickel  sulfate  hexahydrate 

Maleic  hydrazide.  dwtharxjiamine  saR 

Maleic  hydrazide.  potassium  salt  

Sodium  2-mercaptobenzothiolate  

Mercuric  chlonde   

Mercurous  chkxxle  

MetaWehyde 

Methylated  naphthalenes    

SodHim  2^'  methylenebis(4-chlo»ophenate) 

Naphthalene   . 

NAD  

NAA  (1-Naphthaleneaoatic  Aad)  

Potassium  1  ^wphthataneacetate  

Ammonium  1  naphlhaleneacetate  

Sodium  1 -naphthaleneacetate  


PAI        Shauc^mesay 
oode>  code' 


37511 


Structural  groups 


Phenol 


37512  Phenol 


39106 
39109 

39117 
39120 

41001 
41901 
42003 
42004 

42202 
42203 
42206 

42301 
42401 
42403 
42S01 
43001 
43002 
43302 
43801 
43802 
43001 
44006 
44102 
44106 
44902 


45001 

45602 
45801 
46301 
46608 

46609 

46701 
46801 
46901 

46904 

46900 


46917 
46921 

48001 
50606 

51502 
51503 
51704 
52001 
52201 
53001 
54002 
56006 
55801 
56001 
56002 
56003 
56004 
56007 


Acelamide 
Acetaniiide 

Acetamide 
Acetanibde 


Alcohol 

MisoelarMous  Organic 

EDB  

Afcyl  Haide  

Alcohol 

Alcohol 

Alcohol 

Mlacelaneous  Organic 

Metiykc 

MetaMc 

Miacelarieous.  Organic 
Miscelaneous  Organic  . 

PoJymer  

Tricyclic  

Tricyclic  

Tricyclic  

Alcohol 

MetaKc  

Mi9oetar>eous  Organic  . 
Miscelaneous  Organic  . 
Chlorophene 


Chlorophene 
Tricyclic  


Chkxopropionanilide 

Inorganc 

Alcohol  ..- 

NR4  


NR4 


Bicydic  

Cydic  ketone 
Polymer  


Polymer 
Polymer 


Inorganic 
Polymer  . 


Metallic  

Metalic  

Hydrazide  

Hydrazkle  

Heterocyclic  

M01SIRC   , 

Miscelaneous  Organic 

Aryl  

C^hloropherte 

Aryl  

Beruoic  Add  ,. 

Benzoic  Add  

Benzoic  Aad  

Benzoic  Acid  

Benzoic  Add  


Treatment  technology 


Activated  Caitxm. 

Activated  Cartxm. 

Activated  Cartxxi. 
Activated  Cartwn. 

Activated  Cartxxi. 
Activated  Cartxm. 

Activated  Cartxm. 
Pdution  Prevention. 
Activated  Caitxm. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Adivatad  Cartxxi. 
PdkjUon  Prevention. 
Precipitation. 
Precipitation. 
Polution  Prevention. 
Pdution  Prevention. 
Adivatad  Cartxxi. 
Activated  Cartxxi. 
Adivatad  Cartxxi. 
Adivatad  Cartxxi. 
Adivatad  Cartxxi. 
Pr« 


Activated  Cartxxi. 
Activated  Cartxxi. 
Adivatad  Cartxxi. 

Activated  Cartxxi. 

Activated  Cartxxi. 

Adivaled  Cartxxi. 
Adivatad  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 

Activated  Cartxxi. 

Adivatad  Cartxxi. 
Adivatad  Cartxxi. 
Activated  Cartxxi. 

Activated  Cartxxi. 

Activated  Cartxxi. 


Polution  Preventkxi. 
Activated  Cartxxi. 

Precipitation. 
Precipitation. 
Activated  Caitxxi. 
Activated  Cartxxi. 
Adivatad  Cartxxi. 
Precipitation. 
Predpilation. 
Adivalad  Cartxxi. 
Acbvaied  Cartxxi. 
Adivaled  Cartxxi. 
Adivatad  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
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TABLE  10  TO  Part  456.— List  of  Appropriate  Pollution  Control  Technologies  ^— Continued 


PAI  name  2 


PAI 
code3 


Shaughnessy 
code* 


Structural  group* 


Treatment  technotogy 


Ethyl  1-naphthaleneacetate  

Nitrophenol 

Nnotine  

Cartx}pherK}thkxi  (ANSI) 

Sodium  5-chkxo-2-(4-chkxx>-2-(3-(3,4- 

dichkxophenyt)ureido) . 

Monocrotophos  

C^tthxdimeform 

Chkxdimeform  hydrochloride 

Thiat>endazole  hypoptiosphlte  

Hexachkxat>enzene  

Butyl  paraben 

Paraquat  dichkxkle  

Chkxo-4-phenylphenol 

Chkxo-2-phenylphenol 

Chkxo-2-t>iphenylol,  potassium  salt 

Chkxo-2-phenylphenol 

Chk>ro-2-phenylphenol,  potassium  salt  

Sodium  phenate 

Butylphenol,  sodium  salt  

Ammonium  2-phenylphenate  

Chtoro-2-cyclopentylphenol 

Bithionolate  sodium 

Chkxo-3-cresol 

Sodium  2,4.5-trichkxophenate 

Aluminum  phosphide  

Phosphorus  

Magnesium  phosphide 

1-(Afcyl*amino)-3-aminopropane*  (Fatty 

adds  of  coconut  oil). 
Alkyt'    amino)-3-aminopropane    *(53%C12, 

19%C14.  8.5%C16,  7%C8. 
Alkyl*amino)-3-aminopropane 

t>enzoate*(fatty  adds  of  coconut. 
Alkyl'    dipropoxyamine    '(47%    C12,    18% 

C14.  10%  C18,  9%  CIO.  8. 
Alkyl*amino)-3-aminopropane 

hydroxyacetate*  (adds  of  coconut. 
Alkyl*    amino)-3-aminopropane    *(42%C12. 

26%C18.  15%C14.  8%C16. 
AlkyramirK>)-3-amirK)propane         diacetate* 

(fatty  adds  of  coconut. 
Octadecenyl-1 .3-propanediamlne 

monoghiconate. 
Alkyl*    amine    acetate    *(5%C8.    7%C10. 

54%C12,  19%C14.  8%C16.. 

Pindone  sodium  salt  

Diphadnone.  sodium  salt 

lsovaleryl-1.3-indarKione,  cakaum  salt 

Methyl  isotfiiocyanate  

Potassium  dKhromate  

Sodium  chromate 

Sodium  dKhromate  

Akenyl*  dimethyl  ethyl  ammonium  bromkle 

•(90%C18'.  10%C16'). 
AI(yl*-N-ethyl    morphdinium    ethyl    sulfate 

*(92%C18,  8%C16). 
Alkyl*   isoquinoNnium  bromkle  *(50%  C12. 

30%  C14.  17%  C16,  3). 
Alkyl*      methyl      isoquinoUnium      chk>ride 

*(55%C14,  12%C12.  17%C). 

Cetyl  trimethyl  ammonium  bromkle 

Cetyl  pyridinium  bromkle  

Dodecyl      dimethyl      t>enzyl      ammonium 

naphttienate. 
Alkyl*     dimethyl     elhyltMnzyl     ammonium 

cydohexylsulfamate  *(5). 
AI(yf-N-ethyl    rrKxphoiinHjm    ethyl    sulfate 

•(66%C18.  25%C16). 
Alcyf      triniettiyl      ammonium      txomkle 

*(95SfcC14.  5%C16). 


56006 

56301 
56702 
58102 
58802 

58901 
59701 
59702 
60102 
61001 
61205 
61601 
62206 
62208 
62209 
62210 
62211 
64002 
64115 
64116 
64202 
64203 
64206 
64217 
66501 
66502 
66504 
67301 

67306 

67307 

67308 

67309 

67310 

67313 

67316 

67329 

67704 
67705 
67706 
68103 
68302 
68303 
68304 
69102 

69113 

69115 

69116 

69117 
69118 
69127 

69135 

69147 

69153 


Benzoic  Add  

Phend  

Pyridine  

Pt)osphorodithk>ate  . 
Aryl  HaMe 

Phosphate  

ChkMt>propk>nanlHde 
Chkxopropkxianilkle 

Hydrazkle  

Lindane 

Phend  

PyrkMne  

Chtorophene  

Chtorophene 

Chtorophene 

Chtorophene  

Chtorophene 

Phend  

Phend  

Phend  

Chtorophene 

Chtorophene 

Chtorophene 

Chtorophene 

Inorgank: 

Inorgank: 

Inorganto 

Iminamkle 

Iminamkle 

Iminamkle 

Iminamlde 

Iminamkle 

Iminamkle 

Iminamkle 

Acetamide  

Iminamkle 

Indandione 

Indandtone 

Indandtone 

Thtocyanate 

Inorgank: 

Inorganic 

Metalk: 

NR4  

Heterocydk; 

Quindin  

Quindin  

NR4  

Pyridine  

NR4  

NR4  

Heterocydk: 

NR4  


Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 


Adivated 
Adivated 
Activated 
Adivated 
Adivated 
Adivated 
Activated 
Adivated 
Activated 
Adivated 
Adivated 
Adivated 
Activated 
Activated 
Adivated 
Activated 
Adivated 
Adivated 
Adivated 
PoNutton 
Polutton 
Pdlutkxi 
Adivated 


Cartxxi. 

Cartxxi. 

Cartxxi. 

Cartxxi. 

Cartxxi. 

Cartxxi. 

Carbon. 

Cartxxi. 

Cartxxi. 

Cartx>n. 

Cartxxi. 

Cartxxi. 

Cartx>n. 

Cartxxi. 

Carbon. 

Cartxxi. 

Carbon. 

Cartxxi. 

Cartxxi. 

Preventkxi. 

Preventkxi. 

Preventkxi. 

Carbon. 


Adivated  Cartxxi. 

Adivated  Cartxxi. 

Adivated  Cartxxi. 

Adivated  Carbon. 

Adivated  Cartxxi. 

Adivated  Carbon. 

Adivated  Cartxxi. 

Adivated  Carbon. 

Adivated  Cartxxi 
Adivated  Cartxxi. 
Adivated  Carbon. 
Pollutton  Preventior. 
Pdhitton  Preventton. 
PoHutkxi  Preventkxi. 
Preapitatkxi. 
Adivated  Cartx>n. 

Activated  Cartxxi. 

Activated  Cartxxi. 

Adivated  Carbon. 

Adivated  Cartxxi. 
Adivaled  Cartxxi. 
Adivated  Cartxxi. 

Adivated  Cartxxi. 

Activated  Cartxxi. 

Activated  Cartxxi. 
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Table  10  to  Part  465.— List  of  Appropriate  Pollution  Control  Technologies  '—Continued 


PAI  name' 


B6nzyl<(dodecy<cart>amoyl)  methyl)di  methyl 

ammonium  chtorxje. 

Cetyl  pyrxjinium  chlonde  

Alkyt*    dimethyl    ethyl    ammoruum    bromide 

•(85%C16,  15%C18) 

Cetyl-N-ethylmofplK)l«nium  ethyl  sulfate  

Use   code   no    069102    (AJkenyl*    Dimethyl 

Ethyl  Ammonium  bromide) 

p-AminopyndK>e  

Nitrapynn  (ANSI)  

Alkyl  pyridines    

Pyrazon  (ANSI)  

Capsaian  (m  oleoresm  oi  capsicum)  

Ryanodine  

Silver    

Silver  chloride    

Silver  thiuronium  aoyiate  co-polynf>er 

SodHjm  chlorate 

Calcium  cyanide 

Sodium  cyanide  

CryoWe  

Sodium  fluoride    

Ammonium  fluosrficate  

Sodium  Nuosilicate  

Potassium  iodide    „ 

Potassium  tetrathionate  

Potassium  nitrate  

Sodium  nitrate  

Sodium  nitnte  

BenzenesuHonamide,  N-chloro-.  sodium  salt 

Salicyclic  acid  

Ettwxyethyl  p-mettraxycmnamate  

Calcium  polysulMe  

Strychnine     

Strychnirw  sullate  „ 

Niclosamide   

DtxorTK)salicylami<ide  „ 

Tnbfomsalan  

OAxomoealcylanilide  

Chtorosalicylanilide  

Sulfur  

Sulfaquinoxaline  

Sulfacetamide   

Sulfuryl  fluoride  

Sodium  bisulfite 

Telrachloroethylene  

Etfraxytated  isooctylphenol  

Launc  dietharxilamide   

Tnetharxjlamine  deate      „ 

Dioctyl  sodium  sulfosuccmate „. 

Use      code      no       069179      (afcyl'mono- 

etharxilamide) 
Alkyl"  diethanolamide  •(70%C12.  30%C14) 

Tetradecyl  lormate        

Polyoxy ethylene  sorbitol  deate- laurate    

Polyethoxylated  stearylamine  

Capnc  diethanolamide  

Calcium  thiosulfale   

Ammonium  thiosulfate  

Thymoxydichloroacetic  add „. 

Thymol  

Sodium  tnchloroacetate  

Tnchloroacelic  aod  

Hexahydro- 1 ,3,5-tns(2  hydroxyethyl)-s-tn- 

azme 
2(Hydroxymethyl)-2-nitro- 1 .3-propanediol 

Bomyl   

Turpentine  „ 

Chloro-1-(2.5-dichlorophenyl)vinyl)  O.O- 

dwthyl  phosphorolhi. 
Zinc  chloride 


PAI 
code' 


Shaughnessy 
code< 


69159 

69160 
69186 

69187 
69198 

69201 

69203 

69206 

69601 

70701 

71502 

72501 

72506 

72701 

73301 

74001 

74002 

75101 

75202 

75301 

75306 

75701 

75903 

76103 

76104 

76204 

76501 

76202 

76604 

76702 

76901 

76902 

77401 

77402 

77404 

77406 

77406 

77501 

77901 

77904 

78003 

78201 

78501 

79004 

79018 

79025 

79027 

79036 

79045 
79069 
79075 
79094 
#9099 
80101 
80103 
80401 
80402 
81001 
81002 
83301 

83902 
84201 
84501 
64901 

87801 


Structural  group  ^ 


NR4 


Pyridine 
NR4  


Hetenxycfec 

NR4   


Pyridine  

Pyridine  

PyhdMie  

Heterocyclic 

Phenol  

Tncydtc  

Inorganic 

Inorgane 

Polymer  

Ifxxganic 

Inorgane 

Inorganic 

Inorganic 

lno(t)anic 

Irxxganic 

Inorganic 

Inorganic 

Inorganic 

Inorganic 

Inorganic 

Inorganic 

Sulfonamide  

Beruoic  Acid  

Aryl  

Polymer  

Tncydtc  

Tncycfcc  

Chlorobenzamide 
Chlorot>eruamlde 
Chlorobenzamide 
Chlorobenzamide 
Chlorobenzamide 

Inorganic 

Sutlantlamide 

Sulfanilamide 

Inorgane 

Irxirganc 

EDS  

Phenol  

AcetaniMe 

NR4   

Thiosultonate 


Miscetaneous  Organtc 

Miscellaneous  Organic 

Alkyl  Aod 

Polymer  

Polymer  

Acetanilide 

Irxxganic 

Inorgane 

Benzoic  Acid  

Pherxjl  

AkyI  Habde  

Akyl  Halide  

s-Tnaz)r>e 


Akxjhol 

Phosphate  

Miscetaneous  Organic 
Phosphorothioate  


Treatment  technology 


Activated  Cartxxi. 

Activated  Carbon. 
Activated  Cartxm. 

Activated  Cartxxi. 
Activated  Cartx>n. 

Activated  Carbon. 
Activated  Cartxm. 
Activated  Carbon. 
Activated  Cart)on. 
Activated  Cartxxi. 
Activated  Carbon. 
PoMution  Prevention. 
Pollution  Prevention. 
Activated  Caitxm. 
PoMution  Prevention. 
Pollution  Prevention. 
Polution  Prevention. 
Poiution  Preventkxi. 
Polution  Prevention. 
Poiution  Prevention. 
Polution  Prevention. 
Polution  Prevention. 
Polution  Prevention. 
Polution  Prevention. 
Polution  Prevention. 
Polution  Prevention. 
Activated  Cartxm. 
Activated  CartxMi. 
Activated  Cartxxi. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activatad  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Polution  Prevention. 
Activated  Cartxxi. 
Activated  Cartxxi. 
PdutKXi  Prevention. 
Polution  Prevention. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 


Activated 

Activatad 

Activated 

Activated 

Activated 

Polution 

Polution 

Activated 

Activated 

Activated 

Activated 

Activated 


Cartxxi. 

Cartxxi. 

Cartxxi. 

Cartxxi. 

Cartxxi. 

Prevention. 

Prevention. 

Cartxxi. 

Cartxxi. 

Carbon. 

Cartxxi. 

Cartxxi. 


Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 


Metale  I  Precipitation. 
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Table  10  to  Part  455.— List  of  Appropriate  PoaimoN  Coktrol  Technologies  '—Continued 


PAIname^ 


PAI 
code' 


Shaughnessy 
code^ 


Strudunl  groups 


TrMrtment  technology 


Zinc  2-pyrkinelMol-1-oxide 

Hydroxy-2-<1H)-pyridir)e(hione,  sodium  salt 

Omadlne  TBAO 

ZiiK  naphthenate  

Zirtc  oxide 

Zinc  phosphide  (Zn3P2)  

Zinc  phenol  sulfonate 

Zinc  sultate,  basic 

DimetHan  , 

Caiboxin 

Oxycartxwin  „.. 

Benzocaine  

PiperaMn  

Tetracaine  hydrochlonde  

Fomnetanate  hydrochloride 

Azacosterol  HO  

Use  code  no.  038502  (gentian  violet)  

Ammonium  alum  

Bismuth  subgaUate 

ChlorHurerK)!,  methyl  ester 

Benzisolhiazolin-S-ane 

Methyl     2-benzimidazolecart>amate     phos- 
phate. 

Ethephon 

Pentanelhiol  

NitrobutyOmorphoine 

Ethyl-2-nitrotrimelhylene)dnKxpholine  

Tolyl  diiodomeltiyl  suNorw  

Isobutyric  acid 

Dttxomo-^-flitriiopfopionamide 

Polyethoxylated  oleylamine  

Dinitramine  (ANSI)  

Ptienylelhyl  propionate  

Eugenol 

Tricosene  

Trioosene  

Sodium  1,4'.5'-trichloro-2'-(2.4.5- 

tr1chlorophenoxy)methanes. 
Hexahydro-1 ,3,5-tris(2-hydroxypropyl)-s-tr>- 

azine. 

Melhazole « 

Difenzoquat  methyl  sulfate  

ButraNn  

Fosamine  ammonium  

Asulam  

SodNjm  asulam  

Hydn>xymelhoxymelhyl-1-aza-3,7-dioxabicy- 

clo(3.3.0)octane. 
Hydroxymelhyl-1  -aza-3,7-dk)xabicy- 

clo(3.3.0)octane. 
Hydroxypoly(methyleneoxy)*     mettiyt-1-aza- 

3,7-dk>xdbicyclo(3.3). 

Chloro-2-melhyl-3(2H)-{Sothiazokxie  

Methyl-3(2H)-isothiazokx>e 

Trimethoxysilyl)propyl     dimethyl     octadecyl 

ammonium  chkxide. 

Kinoprene _ 

Triforine  (ANSI)  

Pirimiphos-methyl  (ANSI) 

Thiobencarb 

Ancymidol  (ANSI) 

Oxadiazon  (ANSI)  

Mepiquat  chkxide 

Fhjvalinate 

Chloro-N-(hydroxymethyl)acetamide  

Dikegulac  sodium 

Iprodione  (ANSI)  

Phenylmethyl)-9^tetrahydro-2H-pyran-2-yl)- 

9H-purin-6-amine. 

Prodiamine 

Erioglaucine  


88002 
88004 
88006 

88301 
88502 
88601 
89002 
89101 
90101 
90201 
90202 
97001 
97003 
97006 
97301 
98101 
98401 
98501 
98601 
98801 
98901 
99102 

99601 
100701 
100801 
100802 
101002 
101502 
101801 
101901 
102301 
102601 
102701 
103201 
103202 
104101 

106601 

106001 
106401 
106501 
106701 
106901 
106902 
107001 

107002 

107003 

107103 
107104 
107401 

107502 
107901 
108102 
108401 
108601 
109001 
109101 
109302 
100501 
109601 
109801 
110001 

110201 
110301 


MetaKc 

Pyridme  

Pyridine 

lyleUdHc  !!!II!™I!™!!! 

MWBMC  •••■•■••••••••••■•••■>■ 

Metalic  

MetaKc  

CartMunate 

Heterocyclic 

Heterocyclic 

Benzeneamine  

2.4-0 

Benzeneamine  

Tokjamide 

Tricyclic  

NR4  

Inorganic 

Metalic  

Aryl  Halide 

Heterocyclic 

Carbamate 

Phosphate _... 

Misoelaneous  Organic 

Heterocyclic 

Heterocyclic 

ThiosuNonate 

Alcyl  Acid 

Aoetamide  

Abetamide  

Nitrobenzoate 

Phenylcrotonate  

Phenol  

Misoelaneous  Organic 
MisceHaneous  Organic 
2,4-D 

s-Triazine 

Hydrazide  

Hydrazide  

Benzeneamine  

Cart>amate 

Cart>amate 

CartMimate 

BicycNc  

Bicydic  

Bicydic  

Heterocyclic 

Heterocyclic 

NR4  

Ester 

Hydrazide  

Phosphorothioate  

Thiocartjamate  

Pyrimidine 

Hydrazide  

NR4  

Tohjamide 

Acetamide  

Tricyclic  

Hydrazide  

Pyrimidine 

Benzeneamine  

Benzeneamine  


Predpitarton. 
Adivatod  Carbon. 
AdivalBd  Cart)on. 


Predpitatton. 
Pradpiition. 
PrecipMalion. 
Precipitation. 
Activaled  Cartxw. 
Activated  Cartxxi. 
Activated  Cartion. 
Adivaled  Csrtxxt. 
Activated  Cartxxt. 
Activated  Cartxin. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxin. 
Polution  Prevention. 
Precipitation. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 


Activated 
Activated 
Activated 
Activated 
Activated 
Activated 
Activated 
Activated 
Activated 
Activated 
Activated 
Activated 
Activatad 
Activated 


Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 


Activated  Cartxxi. 


Activated 
Activated 
Activated 
Activated 
Activated 
Activated 
Activated 


Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 


Activated  Cartxxi. 

Activated  Cartxxi. 

Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 


Activated 
Activated 
Adivated 
Adivated 
Adivated 
Adivated 
Adivated 
Activated 
Adivated 
Adivated 
Activated 
Activated 


Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxin. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 


Activated  Cartxxi. 
Activated  Carbon. 
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PAIname' 


PAJ 


Sl>aughn6wy 

OOdB^ 


Structural  groups 


Traatment  technology 


Tartrazmo  „ 

Oodenxxph  acetate  

Ethdumesato  (ANSI)  

AkJoxycart)  (ANSI)  

Odolop-mettiyl  

BfOfno- 1  -(bromomethyl)- 1 ,3- 
propanedlCaftxwi.rtrile. 

Poly  (trmno  imidocar- 

txmykminomiidocar- 
bonyliminohexafnelhylene). 

ImazaW  

Bromadiolone  

Brodilacoum  

Brome»»a*n  (ANSI)  

Flundon*  (ANSI)  

Vindozotm  

Metaiaxyl  _ 

PropeUMTiprtoB  (ANSI)  

Methyl- l-naphttiyl)maleimide  

Hexadecadieo-t  yl  acetate  

Hexadecadton- 1 -y1  acetate  

Epoxy-2-nieltiyloctadecane 

Thtodwart)  (ANSI)  

Dimetfiytoxazolidine  (8CA  &  9CA)  

T^met^yloxazoildlne  

Hydroxyphenyl)oxoacetotiydroximic  chlonde 

EEEBC  

MOM  Hydanloin  

DMDM  Hydantom 

Triclopyr  (ANSI)   

Tnethylamtne  tndopyr  

Butoxyethyt  tndopyr  

Oecenyl)ditfydro-2(3H)-(ufanone 

Cytokinins 

Ben/yladernne 

Clopyralid,  nrnxioethanolamine  salt  

Clopyralid  (ANSI)  

Flucythrmale  (ANSI)  

Hydramethylnon  (ANSI)  

Chlofsultufoo  

Dmirttipin  

Hexadecenal  

Tetradecenal  

ThKJiazuron   

Metronidazole 

Erylhfosine  B  

Setfioxychm   

Clethodim    

Cyroma/ine  

Tralomethnn  

Azadirachtin   

Tndecen  1  yl  acetate  

Tridecen  1-yl  acetate  

SuMofnetufoo  methyl     .._....„ 

Metsulturorv  methyl      „ 

PropKXKiazole         , 

Furanone.  dihydro-S-pentyl  _ 

Furanone.  5-heptyldihydfo- 

Abamectm  (ANSI)  

Flua/itop-Outyl  „ 

Fluazifop-R  butyl  

Flumetralin    ,„ „ 

Fosetyl-AI     „ 

Methanol. 

oxazolyl)  I 
Fomesalen 

Tndiphane     

POE  isooctadecarwl 

Penplarwne  B  

Fenoxycarb  

Clomazone  


(((2-(dihydfo-5-methyF3(2H)- 
methyOet 


110302 
110401 
110601 
110801 
110802 
111001 

111801 


111901 

112001 

112701 

112802 

112900 

113201 

113601 

113601 

113701 

114101 

114102 

114301 

114501 

114801 

114802 

114901 

115001 

115601 

115602 

116001 

116002 

116004 

116501 

116801 

116901 

117401 

117403 

118301 

118401 

118601 

118901 

120001 

120002 

120301 

120401 

120901 

121001 

121011 

121301 

121501 

121701 

121901 

121902 

122001 

122010 

122101 

122301 

122302 

122804 

122805 

122809 

123001 

123301 

123702 


Hydtazide  ... 
MetetocycK 

Bteyete  

CartMmate  .. 
ArylMaide  .. 
Isocyanate  .. 


Potymer 


AiylHaMe 

Coumarin  .. 

Coumarin  .. 

Aryl  Amine 

Aryll 

Aryl 

Benzerteamine  

PtKxphoroamidothioete 

Ptithatamtde  

Ester 

Ester 

Heterocydk; 

TliiocartMmate  

Heterocyclic 

Heterocyclic 

Phenol  

Cartwmate 

Hydrazide  

Hydcazide  

Pyridine  

F*yTidine  

Pyridine  

Ester 

Tolwdwie 

Pyrimidine 

Pyridine  

Pyndlne  

Pyrett>rin  

Imnmide  

s-Tnazme 

Heterocyclic 

Miscelaneous  Organic  .. 
Miscetaneous  Organic  .. 

Urea 

Hydrazide  

Tricydtc  

Cycic  Ketone  

Heterocyclic 

s-Tnazme 

Pyrethnn  

Tncydic  

Ester  

Ester  

Pynmidwie 

s-Tnazir>e 

Aryl  Hahde  

Cydic  Ketone  

Cydtc  Ketone  

Tncydic  

Pyridine  

F>ynd»ne   

Nitrot>enzoate  

Phosphate  

Heterocyclic 


123802  I  Nitrotwnzoate 


123901 
124601 
124801 
125301 


Aryl  Hakde 

Alcohol 

BcydK  

CartMmate 


AcMvaled 
Activated 
Activated 
Activated 
Adivaled 
Aclivaied 


Cwtwn. 
CwtMn. 
Cartxm. 
GaiDon. 
Carbon. 
Cartxm. 


125401  I  Aryl  Habde 


Activated  CartMn. 


Activated  Cartwn. 
Activated  Cartxm. 
Activated  Cartxxi. 
Activated  CartMn. 
Activated  Cartx>n. 
Activated  Cartx>n. 
Activated  CartMn. 
Activated  Cartxm. 
Activated  CartxM. 
Activated  CartMn. 
Activated  CaitMn. 
Activated  CartMn. 
Activated  CaitXM. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 


Activated 
Adivated 
Adivated 
Activated 
Adivated 
Adivated 


Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
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PAI  name* 


PAI 
code^ 


Shaughnessy 
code** 


Structural  groups 


Treatment  techrMlogy 


Clofentezine  

Padobutrazol  

Flurprimidol  

Isoxaben 

Isazofos 

Triadimenol 

Fenpropathrin 

SuHosate  

Fenoxaprop-ettiyl  

Quizalofop-ethyl  

Bensulhiron-methyl 

Imazapyr  

Bifenthrin  

Imazi^>yr,  isopropylamine  salt  

Sodium  salt  of  1-cartMxyniettiyl-3,5,7-triaza- 

1-azoniatricyclo. 

Unaioot 

Imazaquin,  morK>ammonium  salt 

ImazethatMnz 

Thifensulfunxi  methyl 

Imazaquin 

MydobutanM  (ANSI)  

Zinc   borate    (3ZnO,   2B03,   3.5H20:   mw 

434.66). 

Cytialothrin  

Potassium  cresylate 

Triflumizole 

TritMnuron  methyl  

Cyhalothrin 

Chlorimuron-ethyl 

Oodecervl-yl  acetate 

Dodecen-1-y1  acetate 

DDOL  

Famesol  

Nerolidol  

Tefhjthrin  

Bromoxynil  heptanoate  

Imazethapyr  

Imazetttapyr,  ammonium  salt 

Chitosan  

SuHuric  acid,  monourea  addud  

Hydroprene  

TriasuNuron  

Primisulluron-methyl  

Uniconazole  (ANSI)  

Tetradecenyl  acetate  

Chitin  

SuMuramid  

Dithiopyr  (ANSI)  

NicosuMuron  

Zinc  : 

Tetradecervl-ol,  acetate,  (E)- 

Imazaquin,  sodium  salt 

Dodecadierv1-ol 

lorxxie  - 

Dicamt>a,  aluminum  salt  

Benzenemethanamtnium,  N-(2-((2,6- 

dimethylphenyl)amino)-2-oxo. 

Fenoxaprop-p-Ethyl 

Alcyl*  bis(2-hydroxyethyl)  ammonium  ace- 
tate *(as  in  fatty  ac. 
Alkenyl*  dknethyl  anvnonium  acetate  '(76% 

C18',  25%  C16'). 
Amines,        N-ooco        alkyKrimethytenedi-, 

adipates. 
DiaNcyl*  dimethyl  amnxxiium  bentonite  *(as 

in  fatty  adds  of. 
Al(yt*    bis(2-hydroxy^yl)    amine    acetate 

•(65%  C18.  30%  C16,. 
Dodecyt  b(s(hydroxy  ethyl)  dioctyl  airxno- 

nium  phosphate. 


125501 
12S601 
125701 
125851 
126901 
127201 
127901 
128501 
128701 
128711 
128820 
128821 
128825 
128829 
128832 

128838 
128840 
128842 
128845 
128848 
128867 
128859 

128867 
128870 
128879 
128887 
128897 
128901 
128906 
128907 
128908 
128910 
128911 
128912 
128920 
128922 
128923 
128930 
128961 
128966 
128869 
128973 
128976 
128980 
128991 
128992 
128994 
129008 
129015 
129019 
129023 
129028 
129030 
129042 
129045 

129092 
169103 

169104 

169109 

169111 

169125 

169154 


Aryl  Halide _ 

Hydrazide  

Pyrimidine 

Heterocyclic 

Phosphorothioate 

Hydrazide  

Pyrettwin 

Phosphorothioate  

Heterocydic 

Phthalimide 

Pyrimidine 

Hydrazide 

Pyrethrin  

Hydrazide  

s-Triazine 

Alcohol 

Pyrimidine 

Pyrimidine 

s-Triazine 

Pyrimidine 

s-Triazine 

Metallic  

Pyrethrin  

Pfienol 

Tohjidine 

s-Triazine 

Pyrethrin 

Pyrimidvie 

Ester 

Ester 

Alcohol 

Alcohol 

Alcohol 

Pyrethrin  

Chloropropionaniiide  .. 

Pyrimidine 

Pyrimidine 

Polymer 

Urea 

Miscellaneous  Organic 

Urea 

Urea .' 

s-Triazine 

Miscelaneous  Organic 

Polymer  

Sulfonamide  

Pyridine  

Pyrimidine 

MetaKc  

Alkyl  Add 

Pyrimidine 

Alcohol 

Miscelaneous  Organic 

Aryl  Halide 

NR4  .._ 

Tricyclic  

NR4 

NR4  

Iminamide _... 

NR4  

Ac^amide  

NR4  


Activated 
Adivaled 
Activated 
Activated 
Activated 
Activated 
Activated 
Activated 
Adivated 
Activated 
Activated 
Activated 
Activated 
Activated 
Activated 


Carbon. 
Carbon. 
Carbon. 
Cartxxi. 
Carbon. 
Cartxxi. 
Cartxxi. 
Carbon. 
Cartxxi. 
Cartxxi. 
Cartxxi. 
CartMn. 
CartMn. 
Cartxxi. 
Cartxxi. 


Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Caitxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Precipitation. 

Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Carbon. 
Adiv^ed  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Carbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Caitxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Adivated  Cartxxi. 
Adivated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Precipitation. 
Activated  Cartxxi. 
Activated  Caitxxi. 
Activated  Catbon. 
Activated  Cartxxi. 
Activated  Cartxxi. 
Activated  Cartxxi. 


Activated 
Activated 

Activated 

Activated 

Activated 

Activated 

Activated 


Cartxxi. 
Cartxxi. 

Cartxxi. 

Cartxxi. 

Cartxxi. 

Cartxxi. 

Cartxxi. 
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PAI  name-' 


Dodecyl  b«(2  hydroxyethyl)  octyl  hydrogen 

ammonium  phosphat 
D^decyl-N-me<hy^3- 

(tnmethoxysilyl)pfopanaminium  cWohde 

Chotecateiferol    

Use  code  rx)  202901  (Vttamm  D3)  

Alkyl*  N,N-b»s(2-hydroxyethyl)am«ie  '(100% 

C8-Ct8) 

Bromo-2-nitropropane- 1 ,3^dioi  

Use    code    no     114601    (cyctohexyM.    5- 

dtchloro-  4-isothioa20*n-3-one) 

Diethafyl  ethyl   

Hydroprene  (ANSI)   

Zinc  suNate  mono^ydrate  

GeranK)! 


PAI 
code' 


Shaughnessy 
code' 


169155 

169160 

202901 
208700 
210900 

216400 
229300 

279500 
486300 
527200 
597501 


Structural  groups 


NR4 


NR4 


Bicydic 
Btcydic 
NR4  


Alcohol 

Halerocydic 


Toluidine 

MisceMar>eous  Organic 

MO18WC     

Alcohol 


Treatment  technology 


Activated  Cartxm. 

ActivAed  Caitxxi. 

Activated  Cartxxi. 
Activated  Cartxm. 
Activated  Cartxxi. 

Activated  Cartxxi. 
Activated  Cartxxi. 

Activated  Cartxxi. 
Activated  Cartx>n. 
Precipitation 
Activated  Cartxxi. 


'  The  272  Pestiade  Active  Ingredients  (PAIs)  are  listed  first,  by  PAI  code,  lollowed  by  the  non-272  PAIs  from  the  1988  FIFFIA  and  TSCA  En- 
forcement System  (FATES)  Database,  which  are  feted  in  Shaughnessy  code  order.  PAIs  that  were  exempted  or  reserved  from  the  PFPR  efflu- 
ent guidelines  are  not  listed  m  the  table. 

2  The  non-272  PAI  names  are  taken  directly  from  the  1988  FATES  database.  Several  of  the  PAI  names  are  truncated  because  the  PAI  names 
listed  in  the  FATES  datatwse  are  limited  to  60  characters. 

3  The  non-272  PAIs  do  not  have  PAI  codes 

*AII  Shaughnessy  codes  are  taken  from  the  1988  FATES  database.  Some  of  the  272  PAIs  are  not  listed  In  the  1988  FATES  database  there- 
fore, no  Shaughnessy  codes  are  listed  for  these  PAIs 
^  Structural  groups  are  based  on  an  analyse  of  the  ctiemcal  stmctures  of  each  PAI. 

•  EPA  has  also  received  data  indk:ating  that  acid  hydrolysis  may  also  be  elfective  in  treating  this  PAI.    ■ 

•  This  PAI  code  represents  a  category  or  group  o<  PAIs;  therefore,  it  has  m»*iple  Shaughnessy  codes. 

(FR  CKh;  96-25771  Filed  11-5-96;  8:45  am] 
WLUNQ  COOC  «6M-aO-P 


Wednesday 
Novembers,  1996 


Part  III 


Department  of 
Justice    

Bureau  of  Prisons 

28  CFR  Part  540 

Incoming  Publications:  Nudity  and 
Sexually  Explicit  Material  or  Information; 
Interim  Rule 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prtoons 

28  CFR  Part  540 

[BOP-1064-q 
nN112&-AA80 

Incofning  PuMlcaliona:  Nudity  and 
Sexually  ExpHcIt  Matwial  or 
Infer  inallon 

AQENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Interim  rule. 

SUMMARY:  This  rule  modifies  the  Bureau 
of  Prisons  rule  on  Incoming 
Publications  in  order  to  implement  the 
provisions  of  the  Fiscal  Year  1997 
Omnibus  Budget  Act  (Public  Law  104- 
208]  prohibiting  use  of  appropriated 
funds  for  distributing  or  making 
available  to  an  inmate  any  commercially 
published  information  or  material  when 
such  information  or  material  is  sexually 
explicit  or  features  nudity. 
DATES:  Efiiective  December  1,  1996; 
comments  must  be  submitted  by  January 
6.  1997. 

ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons,  HOLC  Room  754.  320 
First  Street,  ^4W..  Washington.  D.C. 
20534. 

FOR  FURTHER  MFORMATKM  CONTACT:  Roy 
Nanovic,  Office  of  General  Coimsel, 
Bureau  of  Prison9.  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  adopting  interim 
regulations  to  its  existing  rule  on 
incoming  pubUcations  (28  CFR  part  540. 
subpart  F).  A  final  rule  on  this  subject 
was  pubUshed  June  29,  1979  (44  FR 
38260).  as  amended  December  7.  1982 
(47  FR  55129)  and  January  3.  1985  (50 
FR411). 

The  current  modification  implements 
a  provision  of  the  Fiscal  Year  1997 
Omnibus  Budget  Act  (P.L.  104-208)  that 
directly  affects  the  Bureau.  The  specific 
provision  provides  that  none  of  the 
funds  made  available  in  this  Act  to  the 
Federal  Bureau  of  Prisons  may  be  used 
to  distribute  or  make  available  any 
commercially  published  information  or 
material  to  a  prisoner  when  it  is  made 
known  to  the  Federal  Official  having 
authority  to  obligate  or  expend  such 
funds  that  such  information  or  material 
is  sexually  explicit  or  features  nudity. 

Based  on  this  statutory  restriction,  a 
new  §  540.72  is  being  added,  entitled. 
"Statutory  restrictions  requiring  return 
of  commercially  published  information 
or  material  which  is  sexually  explicit  or 
features  nudity".  This  section 
implements  the  provisions  of  Public 
Law  104-208  by  providing  for  the  return 


of  the  diaallowed  information  or 
material  to  the  publisher  or  sender.  The 
rule  provides  for  the  publisher  or  sender 
to  be  notified  that  an  independent 
review  of  the  decision  may  be  obtained 
by  writing  to  the  Regional  Director 
within  20  days  of  receipt  of  the  letter 
returning  the  material.  The  inmate  is  to 
be  provided  with  written  notice  of  the 
action.  The  new  section  contains 
definitions  of  "commercially  published 
information  or  material",  "nudity", 
"features",  and  "sexually  explicit". 

Other  provisions  in  suopcut  F  have 
been  amended  in  order  to  improve 
organization  and  to  update  reisrences  to 
the  Bureau's  provisions  on  the 
Administrative  Remedy  Program. 
Section  540.70.  aa  purpose  and  scope, 
has  been  revised  to  remove  procedural 
details  on  delegation  of  authority.  Thoee 
procedural  details  have  been  included 
in  §  540.71(a).  The  definition  of 
pubUcation  contained  in  that  section 
has  been  updated  to  include  better 
examples  of  material  likely  to  be 
submitted.  An  introductory  phrase, 
"Except  when  precluded  by  statute  (see 
§  540.72)."  has  been  added  to  the 
section  in  recognition  of  the  new 
legislative  requirement.  Admendments 
also  have  been  made  in  §  540.71  (d)  and 
(e)  to  indicate  the  retitled 
Administrative  Remedy  Program  and  to 
indicate  the  longer  period  of  time  now 
available  to  the  inmate  for  filing  a 
remedy  request  (20  days  rather  than  IS 
days). 

Because  this  statutory  restriction  on 
the  Bui«au  of  Prisons'  appropriated 
funds  is  applicable  with  the  Fiscal  Year 
beginning  October  1,  1996.  the  Bureau 
finds  good  cause  for  making  this 
amendment  effective  without  a  fiill 
thirty  dav  delay  and  without  notice  of 
proposed  rulemaking.  The  Bureau, 
however,  has  elected  to  publish  this 
regulation  as  an  interim  rule  in  order  to 
invite  public  comment  and  to  delay 
efSBctiveness  until  December  1.  1996. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  dted  address. 
Comments  received  before  the  deadline 
will  be  considered  before  the  rule  is 
finalized:  comments  received  after  the 
deadline  will  be  considered  to  the 
extent  practicable. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  After  review  of  the  law  and 
regulations,  the  Director.  Bureau  of 
Prisons  has  certified  that  this  r\de,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  beyond  that 
required  by  the  Fiscal  Year  1997 


Omnibus  Budget  Act  The  economic 
impact  of  this  regulation  is  either 
limited  to  the  Btueau's  appropriated 
funds  or  is  required  by  the  Fiscal  Year 
1997  Omnibus  Budget  Act 

List  of  Subjects  in  28  CFR  Part  540 

Prisoners. 
KatfalMB  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  piusuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  540  in 
subchapter  C  of  28  CFR.  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  540— CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301.  551,  552a:  18 
U.S.C  1791,  3621,  3622,  3624.  4001.  4042. 
4081,  4082  (Rapealed  in  part  as  to  offenses 
committed  on  or  after  November  1. 1987). 
5006-5024  (Repealed  October  12, 1984  as  to 
ofienses  committed  after  that  date),  5039;  28 
U.S.C  509,  510;  Public  Law  104-208.  Section 
614  (110  Sut.  3009);  28  CFR  0.95-0.99. 

2.  Section  540.70  is  revised  to  read  as 
follows: 

1640.70    Purpoee  and  scope. 

Except  when  precluded  by  statute  (see 
§  540.72).  the  Bureau  of  Prisons  permits 
an  inmate  to  subscribe  to  or  to  receive 
publications  mthnut  prior  approval  and 
has  established  procedures  to  determine 
if  an  incoming  publication  is 
detrimental  to  the  security,  discipline, 
or  good  order  of  the  institution  or  if  it 
might  facilitate  criminal  activity.  The 
term  publication,  as  used  in  this 
subpart,  means  a  book,  booklet, 
pamphlet,  or  similar  dociunent.  or  a 
single  issue  of  a  magazine,  periodical, 
newsletter,  newspaper,  plus  such  other 
materials  addressed  to  a  specific  inmate 
such  as  advertising  brochures,  flyers, 
and  catalogs. 

3.  In  §  540.71.  paragraph  (a)  is 
amended  by  adding  two  sentences  at  the 
end.  paragraph  (d)  is  amended  by 
revising  the  phrase  "Administrative 
Remedy  Procedure"  to  read 
"Administrative  Remedy  Program",  and 
paragraph  (e)  is  amended  by  revising  the 
phrase  "Administrative  Remedy 
Procedure"  to  read  "Administrative 
Remedy  Program"  and  by  revising  the 
phrase  "15  days"  to  read  "20  days". 


f54a71 

(a)  *   *   *  The  Warden  may  designate 
staff  to  review  and  where  appropriate  to 
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approve  all  incoming  publications  in 
accordance  with  the  provisions  of  this 
subpart.  Only  the  Warden  may  reject  an 
incoming  publication. 

4.  Section  540.72  is  added  to  read  as 
follows: 

1540.72    Statutory  restrictions  rsquMng 
return  of  commafciaiy  pul>lished 
informetkNi  or  material  artiicli  Is  aexualy 
explicit  or  featurse  nudity. 

(a)  When  commercially  published 
information  or  material  may  not  be 
distributed  by  staff  or  made  available  to 
inmates  due  to  statutory  restrictions  (for 
example,  a  prohibition  on  the  use  of 
appropriated  funds  to  distribute  or  make 
available  to  inmates  information  or 
material  which  is  sexually  explicit  or 
features  nudity),  the  Warden  or  designee 
shall  return  the  information  or  material 


to  the  publisher  or  sender.  The  Warden 
or  designee  shall  advise  the  publisher  or 
sender  that  an  independent  review  of 
the  decision  may  be  obtained  by  writing 
to  the  Regional  Director  within  20  days 
of  receipt  of  the  notification  letter.  Staff 
shall  provide  the  inmate  with  written 
notice  of  the  action. 

(b)  Definitions:  For  the  piupose  of  this 
section: 

(1)  Commercially  pubUshed 
information  or  material  means  any 
book,  booklet,  pamphlet,  magazine, 
periodical,  newsletter,  or  similar 
document,  including  stationery  and 
greeting  cards,  published  by  any 
individual,  organization,  company,  or 
corporation  which  is  distributed  or 
made  available  through  any  means  or 
media  for  a  commercial  purpose.  This 
definition  includes  any  portion 


extracted,  photocopied,  or  clipped  from 
such  items. 

(2)  Nudi^  means  a  pictorial  depiction 
where  genitalia  or  female  breasts  are 
exposed. 

(3)  Features  means  the  publication 
contains  depictions  of  nudity  or 
sexually  explicit  conduct  on  a  routine  or 
regular  basis  or  promotes  itself  based 
upon  such  depictions  in  the  case  of 
individual  one-time  issues.  Publications 
containing  nudity  illustrative  of 
medical,  educational,  or  anthropological 
content  may  be  excluded  &t>m  this 
definition. 

(4)  Sexually  explicit  means  a  pictorial 
depiction  of  actual  or  simulated  sexual 
acts  including  sexual  intercourse,  on\ 
sex,  or  mastu^tion. 

[FR  Doc.  96-28565  Filed  11-5-96;  8:45  am] 

SajJNG  OOOE  4410-M-P 


Wednesday 
November  6,  1996 


Part  IV 


Federal  Emergency 
Management  Agency 

44  CFR  Part  64 

Suspension  of  Community  Eligibility; 

Final  Rule 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPvt64 
(Doctot  No.  FEMA-TaeZl 

Suspension  of  Community  Eligibility 

AOCNCY:  Ferieral  Emergency 
Management  Agency,  FEMA. 
ACTKM:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effiective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
AOOAESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  F.  Shea,  )r..  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417,  Washington,  DC  20472, 
(202) 64&-3619. 

SUPPI.EMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022.  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 


statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  efiioctive  date 
in  the  thiro  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  reauired  documentation 
of  legally  enforceable  floodplain 
management  measiires  after  this  rule  is 
published  but  prior  to  the  actiial 
suspension  date.  These  commimities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Recister. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identined  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insiirance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 

i>articipating  in  the  NFIP  and  identified 
or  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
410e(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effbctive  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Acting  Associate  EHrector  finds 
that  notice  and  public  comment  undbr 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Qiief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 


the  requirements  of  44  CFR  Part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Acting 
Associate  Director  has  determined  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measiires  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

iSxecutive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federahsm  implications  under  Executive 
Order  12612,  Federalism,  October  26. 
1987,  3  CFR.  1987  Comp..  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25. 1991.  56  FR 
55195.  3  CFR.  1991  Comp..  p.  309. 

List  of  Subfects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1 .  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Autliority:  42  U.S.C  4001,  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

164.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  S  64.6  are  amended  as 
follows: 
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State/location 


Region  I 

Massachusetts:      t4antucket,      tovvn      of, 
Nantaucket  County. 

Pennsyivania: 

Auburn,  borough  of,  SchuyiKi  County  ... 

SchuyMN  Haven,  borough  of,  SchuytdU 

County. 
South  Manheim,  township  of,  Schuyldil 

County. 

ReglonV 

Michigan:  Muir,  village  of,  Ionia  County 

Wisconsin:  New  Berlin,  City  of,  Waukesha 
County.  v 

Region  VI 
Texas: 

Baytown,  city  of,  Harris  County  

Bellaire,  city  of,  Harris  County 

Chelford  City  M.U.D.,  Harris  County  

Deer  Park,  city  of,  Harris  County 

El  Lago,  city  of,  Harris  County 

Fort  Bend  County  M.U.O.  No.  2,  Harris 

County. 
Galena  Park,  city  of,  Harris  County 

Harris  County,  unincorporated  areas 

Hilshire  Village,  city  of,  Harris  County  .... 

Houston,  city  of,  Harris  County 

Hunters  Creek  Village,   city  of,   Harris 

County. 
Jacinto  City,  city  of,  Harris  County  

Jersey  Village,  city  of,  Harris  County  

La  Porte,  city  of,  Harris  County  

Mission    Bend    M.U.D.    No.    1,    Harris 

County. 
Missouri  City,  city  of,  Harris  County  

Morgans  Point,  city  of,  Harris  County 

Nassau  Bay,  city  of,  Harris  County  

Pasaderta,  city  of,  Harris  County 

Peariand,  city  of,  Harris  County 

Piney  Point  Village,  city  of,  Harris  Coun- 
ty- 
Seabrook,  city  of,  Harris  County 

Shoreacres,  city  of,  Harris  County 

South  Houston,  city  of,  Harris  County  .... 


Community 
No. 


250230 

420766 
420787 
422022 

260916 
550487 

485456 

480289 

481568 

480291 

485466 

481272 

480293 

480287 

480295 

480296 

480298 

480299 

480300 

485487 

481578 

480304 

480305 

485491 

480307 

480077 

480308 

485507 

485510 

480311 


Effective  date  of  eligi)iiity 


Jaa  21,  1974,  Emerg.;  June  3,  1986,  Reg.; 
Nov.  6, 1996,  Susp. 


July  29,  1975.  Emerg.;  May  17,  1989,  Reg.; 

Nov.6,  1996.  Susp. 
Oct  20,  1972.  Emerg.;  Dec  1.  1977.  Reg.; 

Nov.  6.  1996.  Susp. 
Aug.  6.  1975.  Emerg.;  May  4,  1989.  Reg.; 

Nov.  6.  1996.  Susp. 


June  20,  1994.  Emerg.;  Nov.  6.  1996.  Reg.; 

Nov.  6.  1996,  Susp. 
May  18,  1973,  Emerg.;  Mar.  18.  1987.  Reg.; 

Nov.  6. 1996.  Susp. 


July  17.  1970.  Emerg.;  July  1,  1974,  Reg. 

Nov.  6.  1996,  Susp. 
Aug.  12,  1975,  Emerg.;  SepL  30.  1981 

Reg.;  Nov.  6.  1996.  Susp. 
July  21,  1980.  Emerg.;  Dec.  18,  1987,  Reg. 

Nov.  6,  1996,  Susp. 
Feb.  22,  1974,  Emerg.;  Aug.  15,  1980.  Reg. 

Nov.  6,  1996,  Susp. 
Aug.  14,  1970.  Emerg.;  July  2,  1971,  Reg. 

Nov.  6,  1996,  Susp. 
June  25,  1976,  Emerg.;  Nov.  15,  1984 

Reg.;  Nov.  6. 1996.  Susp. 
Nov.  29,  1974.  Emerg.;  Nov.  2.  1982.  Reg. 

Nov.  6.  1996,  Susp. 
May  14,  1970,  Emerg.;  May  26,  1970,  Reg. 

Nov.  6,  1996,  Susp. 
Dec.  13,  1974,  Emerg.;  June  28,  1979 

Reg.;  Nov.  6,  1996,  Susp. 
SepL  14,  1973,  Emerg.;  Dec.  11,  1979 

Reg.;  Nov.  6, 1996.  Susp. 
Nov.  27,  1973,  Emerg.;  Nov.  5,  1980,  Reg. 

Nov.  6,  1996,  Susp. 
SepL  4,  1975,  Emerg.;  Sept.  2.  1981,  Reg. 

Nov.  6,  1996,  Susp. 
Oct.  9,  1974,  Emerg.;  Mar.  15,  1982,  Reg. 

Nov.  6,  1996.  Susp. 
Aug.  28,  1970,  Emerg.;  Feb.  12,  1970,  Reg. 

Nov.  6,  1996,  Susp. 
Mar.  30,  1982,  Emerg.;  Sept.  4.  1987,  Reg. 

Nov.  6,  1996,  Susp. 
Aug.  29,  1973,  Emerg.;  Jan.  6,  1982,  Reg. 

Nov.  6.  1996,  Susp. 
July  7,  1975,  Emerg.;  Dec.  1,  1983,  Reg. 

Nov.  6,  1996,  Susp. 
July  24,  1970.  Emerg.;  Nov.  13,  1970,  Reg. 

Nov.  6,  1996,  Susp. 
July  2,  1971,  Emerg.;  May  26,  1970,  Reg. 

Nov.  6,  1996,  Susp. 
Dec.  19,  1973,  Emerg.;  July  5,  1984,  Reg. 

Nov.  6,  1996,  Susp. 
July  1,  1974,  Errierg.;  Dec.  2,  1980,  Reg. 

Nov.  6,  1996,  Susp. 
May  29,  1970,  Emerg.;  Apr.  23,  1971,  Reg. 

Nov.  6,  1996,  Susp. 
SepL  11,  1970,  Emerg.;  Nov.  20,  1970 

Reg.;  Nov.  6,  1996,  Susp. 
Apr.  17,  1975.  Emerg.;  Mar.  18.  1987.  Reg. 

Nov.  6.  1996.  Susp. 


Current  effective 
map  date 


Nov.  6. 1996 , 


..do 
..do 
..do 

..do 
..do 


...do 

...do 

...do 

...do 

...do 

...do 

...do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do 

..do  . 

..do  . 

..do  . 

..do  . 

..do  . 


Date  certain 
Federal  assirt- 
anoe  no  longer 
ayailebto  in  spe- 
cial flood  hasvd 


Nov.  6. 1996. 

Do. 
Do. 
Do. 

Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
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Datoosrt^ 

Fsdsral  assist- 

StmnmMun 

Na 

Eftedtve  date  of  sigMKy 

Current  sffsdive 
mapdMs 

ance  no  longsr 
avaiaUe  in  ape- 

- 

SoUhaid*  Place,  ctty  at.  Hwris  County 

4a0312 

Nov.  13, 1974,  Emerg.:  Feb.  11, 1976,  Reg. 
Nov.  6,  1906.  Susp. 

do 

Do. 

Spring  Valey,  dly  of.  Harris  Coirty 

480313 

July  31,  1974,  Emarg.;  Juis  4.  1980,  Reg. 
Nov.  6,  1996.  Susp. 

— do 

Do. 

Tombal,  dly  of.  Harris  Cour«y  

480315 

July  18, 1979,  Emerg.;  Dea  18, 1964,  Reg. 

do _ 

Do. 

Nov.  6,  1996,  Susp. 

Watatsr.  c«y  of.  Harris  County 

486616 

Oct  30,  1970,  Emeig.;  May  19. 1972,  Reg. 

do 

Do. 

« 

Nov.  6. 1996.  Susp. 

WHow   Fork    DrMnaga   OMrtct.   Hwris 

481803 

SepL  8, 1986,  Reg.;  Nov.  6, 1996,  Suap 

....„do 

Do. 

County. 

RsqIoii  X 

WasNnglon:     Thurston     County,     uninoor- 

530188 

SepL  13.  1974,  Emerg.;  Dec.  1. 1982.  Reg. 

do 

Do. 

poratodarMS. 

Nov.  6, 1996,  Susp. 

fwQion  N 

Htm  Yoric   Putnem.  towm  of,  WssNnglon 

361236 

May  7,  1976.  Emsrg.;  Aug.  19.  1986,  Reg. 

Nov.  20,  1996  ... 

Nov.  20, 1996. 

Cointy. 

Nov.  20.  1996.  Susp. 

RsQion  HI 

Avondsle.  borough  of.  Chsslsr  County 

421473 

Aug.  29,  1975,  Emsrg.;  Nov.  4.  1987,  Reg. 
Nov.  20,  1996,  Susp. 

do  

Do. 

Binningham.  towmsNp  of,  Ctiastsr  Coun- 

421474 

Nov.  14,  1974,  Emsrg.;  April  15,  1981,  Reg. 

.do  

Do. 

ty. 

Nov.  20,  1996,  Susp. 

Cain,  township  of.  Chestsr  County 

422247 

Aug.   14,   1975.  Emsrg.;  SepL  30.   1981 
Reg.;  Nov.  20.  1906.  Susp. 

do  

Do. 

^/nansswwn,     nwnsrNp     oi,     unesisr 

421475 

Nov.  24.  1975,  Emsrg.;  Dec  4,  1984.  Reg. 

do  

Do. 

County. 

Nov.  20.  1906.  Susp. 

CoatesviSe.  ctty  of,  ChMtsr  County  

420274 

Osa  26,  1974,  Emsrg.;  May  17,  1982,  Reg. 
Nov.  20, 1906.  Susp. 

....;.do 

Do. 

Downinglown,     borough     of,     Ctiaslsr 

420275 

Dec.  3.  1971,  Emerg.;  Apr.  15.  1977,  Reg. 

do  

Do. 

County. 

Nov.  20, 1996,  Susp. 

East    Bradford,    township   of,    Chsslsr 

420276 

Aug.  16,  1974.  Emerg.;  Apr.  15.  1977,  Rea 

do „ 

Do. 

County. 

Nov.  20. 1996,  Susp. 

East  Brsndywins,  township  of,  Chsslsr 

421476 

Nov.  21,  1975,  Emsrg.;  Fsb.  1,  1984,  Reg. 

— do  ~ 

Do. 

County. 

Nov.  20.  1996.  Susp. 

East  Cain,  township  of.  Chsslsr  County 

421477 

Oct    10.    1974,   Emerg.;   SepL   30,   1980 
Reg.;  Nov.  20, 1996,  Susp. 

do  „ 

Do. 

East   Covanlry,   township   of,   Chsstor 

421478 

Dec.  3,  1975,  Emerg.;  Feb.  17,  1982,  Reg. 

do  

Do. 

County. 

Nov.  20.  1996.  Susp. 

East  Fslowfistd.  township  of.  Chaster 

421479 

Nov.  3,  1975,  Emsrg.;  Juns  1,  1983,  Reg. 

do  

Do. 

County. 

r^ov.  20, 1996.  Susp. 

East    Qoshsn.    township    of,    Chester 

420277 

Jan.  21.  1972.  Emerg.;  July  5,  1977,  Reg. 

do  

Do. 

County. 

Nov.  20.  1996,  Susp. 

East  Mariborough,  township  of.  Chestsr 

421480 

Mar.  28.  1975,  Emerg.;  July  16,  1981.  Reg. 

do 

Do. 

County. 

Nov.  20.  1996.  Susp. 

East   Nantmsal.  township  of,   Chestsr 

421481 

Apr.  14.  1976,  Emerg.;  Feb.  1,  1984,  Reg. 

do  

Do. 

County. 

Nov.  20, 1996,  Susp. 

East  Notttnghsm.  township  of.  Chester 

421482 

Fsb.  9,  1976,  Emsrg.;  SepL  4,  1985,  Reg. 

do  

Do. 

County. 

Nov.  20, 1996,  Susp. 

East    Pikelsnd.    township    of.    Chester 

421483 

SspL  6,  1974,  Emerg.;  Mar.  16.  1981,  Reg. 

do  

Do. 

County. 

Nov.  20,  1996,  Susp. 

East    Vincent,    township    of,    Chester 

420278 

Fsb.  9,  1973,  Emerg.;  Dec.  1,  1977,  Reg. 

do „ 

Do. 

County. 

Nov.  20.  1996.  Susp. 

East  Whiteiand.  township  of,  Chester 

420279 

June  16.  1972.  Emerg.;  June  1.  1989,  Reg. 

do  

Do. 

County. 

Nov.  20. 1996  Susp. 

Easttown.  township  of.  Chester  County 

422600 

Nov.  14,  1974.  Emerg.;  March  16,  1981 
Reg..  Nov.  20.  1996,  Susp. 

do  

Do. 

Ek.  township  of,  Chester  County  

422286 

Jaa  14,  1975,  Emerg.;  July  30,  1982,  Reg. 
Nov.  20, 1996.  Susp. 

do 

Do. 

Elverson,  borough  of.  Ctwster  County  ... 

422287 

Fsb.  13, 1976,  Emerg.;  Feb.  25,  1983,  Reg. 
Nov.  20, 1966.  Susp. 

do 

Do. 

FranMin.  township  of.  Chsstsr  County  ... 

422288 

July  6.  1983.  Emsrg.;  Mar.  1.  1986,  Reg. 
Nov.  20.  1996.  Susp. 

do 

Do. 

Highland,  township  of.  Chestsr  County 

422289 

Aug.  25.  1977.  Emerg.;  Apr.  8.  1983,  Reg. 
Nov.  20.  1906,  Susp. 

do  

Do. 

Kennett.  township  of,  Chester  County  .... 

422586 

Dec.  8,  1975,  Emerg.;  June  1,  1984.  Reg. 
Nov.  20.  1996,  Susp. 

;    do 

Do. 

Kennstt  Square,  borough  of.  Chester 

420280 

Apr.  21,  1975,  Emsrg.;  Jtrfy  16,  1961,  Reg. 

•  •■••«(m#       ■•■•■••••■•••*■ 

Do. 

County. 

Nov.  20. 1996,  Susp. 
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State/location 


Community 
No. 


Lorxlon   Britain,   towr«hip   of,   Chester 

County. 
Londonderry,     township     of,     Chester 

County. 
London   Grove,   township   of,   Chester 

County. 
Lower   Oxford,    township    of,    Chester 

County. 
New    LoTKton,    township    of,    Chester 

County. 
New    Garden,    township    of,    Chester 

County. 
Newlin,  township  of,  Chester  County  

North  Coventry,  township  of,  Chester 

County. 
Oxford,  borough  of,  Chester  County  

Pari(esburg,  borough  of,  Chester  County 

Penn.  township  of,  Chester  County 

Pennsbury,  township  of,  Chester  County 

PtKwnixvMIe,  borough  of,  Chester  Coun- 
ty- 
Pocopson,  township  of,  Chester  County 

Sadsbury,  township  of,  Chester  County 

Sshuykill,  township  of,  Chester  County 

South    Coatesvllle,    tx>rough,    Chester 

County. 
South  Coventry,  township  of,  Chester 

County. 
Thombury,  township  of,  Chester  County 

Upper    Oxford,    township    of,    Chester 

County. 
Upper  Uwchian,  township  of,  Chester 

County. 
Uwchian,  township  of,  Chester  County 

Valley,  township  of,  Chester  County  

Wallace,  township  of.  Chester  County  ... 

West  Bradford,   township  of,   Chester 

County. 
West  Brandywine,  township  of,  Chester 

County. 
West  Cain,  township  of,  Chester  County 

West    Chester,    borough    of,    Chester 

County. 
West  Fallowfield,  township  of,  Chester 

County. 
West   Goshen,    township    of,    Chester 

County. 
West  Nantmeal.  township  of,  Chester 

County. 
West  Mariborough,  township  of,  Chester 

County. 
West  Nottingham,  township  of,  Chester 

County. 
West   Pikeland,   township  of.   Chester 

County.  I 


422273 

421484 

422274 

421485 

422276 

422275 

421486 

420283 

420284 

422277 

421487 

420285 

420287 

420286 

421488 

421489 

420288 

421490 

420290 

422278 

421491 

421492 

421206 

421493 

421495 

421496 

421497 

420292 

422602 

420293 

421498 

422279 

422280 

421151 


Effective  date  of  eligibility 


Feb.  5,  1975,  Emerg.;  Dec.  31,  1982,  Reg. 

Nov.  20,  1996,  Susp. 
Dec.   12,   1974,   Emerg.;   SepL   24,   1984 

Reg.;  Nov.  20, 1996,  Susp. 
Oct.  17,  1974,  Emerg.;  Feb.  11,  1983,  Reg. 

Nov.  20,  1996,  Susp. 
SepL   30,    1975.   Emerg.;   Oct    15,    1985 

Reg.;  Nov.  20,  1996,  Susp. 
May  13, 1975,  Emerg.;  Nov.  12,  1982,  Reg. 

Nov.  20.  1996,  Susp. 
Nov.  3,  1975.  Emerg.;  Oct  15,  1982.  Reg. 

Nov.  20,  1996,  Susp. 
Oct.  24,  1975,  Emerg.;  Aug.  1,  1984,  Reg. 

Nov.  20,  1996,  Susp. 
Jan.  26,  1973,  Emerg.;  Aug.  15,  1978,  Reg. 

Nov.  20,  1996,  Susp. 
June   17,    1975,   Emerg.;   Sept.    17,    1982 

Reg.;  Nov.  20,  1996,  Susp. 
June  11,  1975,  Emerg.;  June  1,  1983,  Reg. 

Nov.  20,  1996,  Susp. 
Oct.  15,  1975.  Emerg.;  Dec.  17,  1982.  Reg. 

Nov.  20,  1996,  Susp. 
SepL  29.   1972,   Emerg.;  Dec.  28,   1976 

Reg.;  Nov.  20,  1996,  Susp. 
Aug.  1,  1974,  Emerg.;  Nov.  5.  1980,  Reg 

Nov.  20,  1996,  Susp. 
Jan.  21,  1972,  Emerg.;  Apr.  15,  1977,  Reg 

Nov.  20,  1996,  Susp. 
Dec.  31,  1975,  Emerg.;  Oct  15,  1986,  Reg. 

Nov.  20,  1996.  Susp. 
Jan.  30,  1975,  Emerg.;  Nov.  5,  1980,  Reg. 

Nov.  20,  1996,  Susp. 
Dec.  10,  1975,  Emerg.;  May  3,  1982,  Reg. 

Nov.  20,  1996,  Susp. 
Apr.  29,  1975.  Emerg.;  July  18,  1983.  Reg. 

Nov.  20,  1996,  Susp. 
Feb.  18,  1972,  Emerg.;  Mar.  1.  1977,  Reg. 

Nov.  20,  1996,  Susp. 
Aug.  6,  1975,  Emerg.;  Feb.  25,  1983,  Reg. 

Nov.  20,  1996,  Sisp. 
Mar.  10,  1976,  Emerg.;  Aug.  19, 1985,  Reg. 

Nov.  20,  1996,  Susp. 
Oct    11,    1974,    Emerg.;   SepL   30,    1980, 

Reg.;  Nov.  20.  1996,  Susp. 
May  23,  1974,  Emerg.;  Aug.  1,  1984,  Reg. 

Nov.  20,  1996,  Susp. 
Feb.  11.  1976,  Emerg.;  Mar.  11,  1983,  Reg. 

Nov.  20,  1996,  Susp. 
Feb.  10,  1975,  Emerg.;  July  16,  1981,  Reg. 

Nov.  20,  1996,  Susp. 
Aug.  6,  1975,  Emerg.;  SepL  28,  1979,  Reg. 

Nov.  20,  1996.  Susp. 
May  19,  1976,  Emerg.;  Jan.  17,  1985,  Reg. 

Nov.  20.  1996,  Susp. 
Dec.  3,  1971,  Emerg.;  July  5,  1977,  Reg. 

Nov.  20.  1996,  Susp. 
Mar.  19,  1975,  Emerg.;  Apr.  1,  1983,  Reg. 

Nov.20,  1996,  Susp. 
Jan.  26,  1973,  Emerg.;  Nov.  2,  1977,  Reg. 

Nov.  20,  1996,  Susp. 
Feb.  12,  1975,  Emerg.;  Aug.  1,  1984,  Reg. 

Nov.  20.  1996,  Susp. 
May  20,  1975,  Emerg.;  Jan.  18,  1984,  Reg. 

Nov.  20,  1996,  Susp. 
July  2,  1976,  Emerg.;  OcL  18,  1985,  Reg. 

Nov.  20,  1996,  Susp. 
Apr.  10,  1974.  Emerg.;  June  1,  1983,  Reg. 
Nov.  20. 1996,  Susp. 


Current  effective 
mapdtt 


do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do  . 

do  , 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 

do  . 


Date  certain 
Federal  assist- 
ance rx)  longer 
availabie  in  spe- 
cial ftood  hazard 
areas 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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Date  certain 

Federal  assist- 

Stata/locaUon 

Community 
No. 

Effective  date  of  elgi)ilty 

Current  effective 
map  dale 

ance  no  lortger 
avaiable  in  spe- 
cial flood  hazard 
areas 

West  Sadsbury,  township  of.  Chester 

422281 

Mar.  23,  1976,  Emerg.;  Aug.  5,  1985,  Reg.; 

do  

Do. 

County. 

Nov.  20,  1996,  Susp. 

West    Vincent    township    of.    Chester 

421499 

Aug.  11,  1975,  Emerg.;  Nov.  19,  1987,  Reg.; 

do  

Do. 

County. 

Nov.  20,  1996,  Susp. 

West  Whiteiand,  township  of.  Chester 

420295 

Nov.  5,  1971,  Emerg.;  May  2,  1977.  Reg.; 

do  

Do. 

County. 

Nov.  20,  1996.  Susp. 

Westtown,  township  of.  Chester  County 

420294 

Nov.  26,  1971.  Emerg.;  June  1.  1977.  Reg.; 
Nov.  20,  1996,  Susp. 

do  

Do. 

WUNstown,  township  of.  Chester  County 

422282 

Oct  17,  1974.  Emerg.;  Oct  15.  1981.  Reg.; 
Nov.  20,  1996,  Susp.       ^ 

do  

Do. 

RagionV 

llinois: 

Aroma  Pailc.  village  of.  Kankakee  Coun- 

170740 

Aug.  25,  1975.  Emerg.;  Nov.  2.  1977.  Reg.; 

do  

Do. 

ty 

Nov.  20.  1996.  Susp. 

Momence,  city  of.  Kankakee  County 

170340 

Aug.  8.  1975.  Emerg.;  Nov.  2,  1977.  Reg.; 
Nov.  20.  1996.  Susp. 

do  

Do. 

Michigan:     Bruce,     township    of.     Macomb 

260884 

Nov.  27.  1991.  Emerg.;  Nov.  20,  1996,  Reg.; 

do  

Do. 

County. 

Nov.  20.  1996.  Susp. 

Code  for  reading  third  cohjmn:  Emerg.— 
(Catak)g  of  Federal  Domestk:  Assistance  No 


Reg. — Regular.  Rein. — Reinstatement;  Susp.— Suspenskxi. 
1(J0.  "Flood  Insurance.") 


Issued:  November  1,  1996. 

Richard  W.  Krimm, 

Executive  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  96-28587  Filed  11-5-96;  8:45  am) 

BlUJNQCOOe  •71S-06-P 


Reader  Aids 


Federal  Register 

Vol.  61,  No.  216 

Wednesday,  November  6,  1996 


CUSTOMER  SERVICE  AND  INFORMATION 
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57334 

.57336.  57336 
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...57336 
...57336 
...57336 
-57336 
...57336 
...57336 
...57338 
...57336 


1519 J7338 

1527 57336 

1532 57336 

1 533 57336 

1635 57338 

1 542 57338 

1562 57338 

4tcm 

27 56408 

1011 57339 
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1111 - 57339 

1 1 12- 57339 

1 1 13 57339 

1 114 57339 

1 115 57339 

1 121 57339 


383 56936 

391 56936 

396— -.-57252 

571 56662 

1310 56662 

80  cm 

286 .U.-.57340 

679 -56425,  56477,  57340. 

57341 

17 56501 

3d  •...«.••— •».....»»».•.» .5o602 

28d..»..».....«...»..............^73d1 

630—... 57361 

644 57361 

848 - - 56902 

860 50902 

678 57361 

679 •»••.•......•..*.•••.«.. -56902 
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The  Hems  in  this  Hst  were 
edikxialy  compiled  as  an  aid 
to  Federal  Register  users, 
inctusion  or  exclusion  from 
this  fst  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inepectlon  Service 

Exportation  and  importation  of 
animals  and  animal 

IpTOOUCtS^ 

•Worses  from  contagious 
equine  metritis-affected 
countries 

Mares  and  stallions,  etc.; 
new  testing  and 
treatment  protocols; 
published  10-7-96 
FEDERAL 
COMMUNICATIONS 

Common  carrier  sennces: 
Satellite  communications- 
Earttvto-space  fuplink") 
transmissions;  fixad- 
sateKte  service  13.75- 
14.0  GHz  t>and 
alocation:  published  10- 
7-96 
Telecommunications  Act  of 
1996;  impiementation- 
Pay  telephone 
reclassification  and 
compensation 
provisions;  published 
10-7-96 
Racfio  stations;  tatiie  of 
assignments: 

California  el  al.;  put)lished 
11-6-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  Qeneral  Office, 
Health  and  Human  Servlcas 
Department 
Mednare  programs: 
Fraud  and  atxise- 
Civil  mortey  penalties 
inflation  adjustments; 
published  10-7-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Southem  maritime  chaparral 
plant  taxa  from  coastal 
Souttiem  Califomia  et  al.; . 
published  10-7-96 
LABOR  DEPARTMENT 
Conflict  of  interests;  put)lished 

11-6-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINiSTRATION 
Acquisition  regulations: 


FAR  w^^p**"**""*  rewrNeJ'? 
published  10-7-66 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
CredH  unions: 
Civil  nwnetary  penalty 
inflalion  adjustment; 
published  11-6-96 

TRANSPORTATION 
DEPARTMENT 
Surface  Transpoftation 
Board 

Rate  procedures: 
Rail  rate  reasortableness. 
exemption  and  revocation 
proceedbigs;  expedited 
procedures 

Effective  date  delayed; 
published  11-6-96 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation, 
Advisory  Council 

Historic  and  cultural  properties 
protection;  comments  due 
by  11-12-96;  published  9- 
13-96 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Ssrvice 

Perishable  Agricultural 
CommodHies  Act: 
Retailers  and  grocery 
wholesalers;  phase-out  of 
license  fee  payments, 
etc.;  comments  due  t)y 
11-12-96;  published  9-10- 
96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Brucellosis  in  cattle,  bison, 
and  swine- 
Rapid  automated 
presumptive  test; 
comments  due  t>y  11- 
12-96;  published  9-13- 
96 
Plant-related  quarantine, 
domestic: 
Fire  ant,  imported; 
comments  due  by  11-14- 
96;  published  10-15-96 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurarx^e  regulations: 
Crant>erry  crop;  convnents 
due  by  11-12-96; 
published  9-13-96 


Forage  production  orapt  ''"'' 
oomme><8  due  by  11-12- 
96;  pubished  9-13-06 

AGRICULTURE 
DEPARTMENT 

Food  snd  Consumsr  Sscvlos 

Food  stamp  program: 
OuaHty  control  system; 
technical  amendments; 
comments  due  t>y  11-12- 
96;  published  9-10^ 

ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

National  Security  Information; 
comments  due  by  11-15-96; 
published  10-10-96 

COMMERCE  DEPARTMENT 
National  Oosanic  snd 
Atinosphsric  Adnrinlstrstion 

Fishery  conservation  and 
management 
Bering  Sea  arxi  Aleutian 

Islwids  and  Gulf  of 

Alasiu  groundfish; 

comments  due  by  11-12- 

96;  published  9-27-96 
Bering  Sea  and  Aleutian 

Isiarxls  grourxlfish; 

comments  due  by  11-12- 

96;  published  9-19-96 
f^ortfieast  multispecies, 

Atlantic  sea  scallop,  and 

American  lobster; 

comments  due  by  11-11- 

96;  published  9-20-96 
Puerto  Rico  and  U.S.  Virgin 

Isiarxls  queen  conch; 

comments  due  by  11-12- 

96;  published  9-27-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Contracting  by  negotiation; 

Phase  I  rewrite; 

comments  due  by  11-12- 

96;  published  9-12-96 
Contractors  and  offerors; 

certification  requirements 

removed;  comments  due 

by  11-12-96;  published  9- 

12-96 
Performance-tMsed 

payments;  comments  due 

by  11-12-96;  published  9- 

10^ 
Simplified  acquisition 

procedures;  comments 

due  by  11-12-96; 

published  9-13-96 

EDUCATION  DEPARTMENT 

Federal  regulatory  review: 
Vocational  and  adult 
education  programs; 
comments  due  by  11-15- 
96;  published  10-16-96 

ENERGY  DEPARTMENT 

Property  management: 
Federal  regulatory  review; 
comments  due  l)y  11-12- 
96;  published  9-11-96 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs. 
Fuel  and  fuel  addWvss- 
Guam;  rvtf-dumping  and 
aenrgsm  acwi/anon 
requirements  lor 
conventional  gasoline; 
xempson  penon, 
comments  due  by  ll- 
15^;  published  10-16- 
96 
Guam;  anti-dumping  and 
detergent  addMtzabon 
requirements  for 
conventional  gasoline; 
exemption  petition; 
comments  due  tjy  11- 
16-96;  published  10-16- 
96 
Air  quality  implementation 
piara;  appnsval  arvj 
promulgation;  various 
States: 

Alasica;  comments  due  t>y 
11-12-96;  published  10- 
10-96 
District  of  Columbia; 
comments  due  by  11-12- 
96;  published  10-10-96 
Maine;  comments  due  by 
11-14-96;  published  10- 
15^ 
New  Jersey:  comments  due 
by  11-14-96;  published 
10-15-96 
Pennsylvania;  comments 
due  by  11-12-96; 
published  10-10-96 
Tennessee;  comments  due 
by  11-14-96;  pubished 
10-15-96 
Utah;  comments  due  by  11- 
12-96;  published  10-10-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designafion  of 
areas: 

LxHJisiana  et  al.;  comments 
due  by  11-14-96; 
published  10-15-96 
Hazardous  waste: 
Identification  arxj  listing- 
Exclusions;  comments  due 
by  11-14-96:  published 
10-2-96 
Pesticide  programs: 
Risk/t>enefit  information: 
reporting  requirements; 
comments  due  by  11-12- 
96;  published  10-25-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Disclosure  to  sfiarehotders 
and  investors  in 
systemwide  and 
consolidated  tiani^  debt 
obligations;  quarterly 


IV 
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raport;  oommenls  diw  by 
11-12-96;  publistwd  10- 
11-96 

FEDERAL 

COMMUNICATIONS 

Common  carrier  Mrvtoes: 
IrMsrstato  operator  servicM 

caMs  from  payphones. 

othar  avvay-lrom-home 

aooreOBtof  kxaiionB,  and 

coiect  cals  from  priaon 

inmaiea;  ctiargaa; 

oommante  dua  by  11-13- 

96,  pubiahad  10-2S-96 
Radto  statkxia:  table  of 
aaaignmanlB: 
Florlda;  commeiHa  due  by 

11-12-96;  pubtohed  »<30- 

96 
IMnoia  at  al.;  oommanta  dua 

by  11-12-96;  pubiahad  9- 

30-96 
Soutti  Carolina;  comments 

due  by  11-12-96; 

publiahed  »<30-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Aaaaasmants: 
Savings  Association 
Inaurance  Fund- 
Baae  asseaament. 
adjusted  assessment 
aiKl  speciai  interim  rate 
schedules;  comments 
due  by  11-15-96; 
published  10-16-96 

GENERAL  SERVICES 
AOMMHiSTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Cortracting  by  negotiation; 
Ptiase  I  rewrite; 
comments  due  by  11-12- 
96;  published  9-12-96 
Contractors  and  offerors; 
certification  requirements 
removed;  comments  due 
by  11-12-96;  published  9- 
12-96 
Performance-ttased 
payments;  comments  due 
by  11-12-96;  published  9- 
10-96 
SimpMed  acquisition 
procedures;  comments 
due  by  11-12-96; 
published  9-13-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adniinlatratlon 
Food  for  human  consumption: 
Food  ltf>elng- 
Free  glutamate  content  of 
kx>ds;  label  information 
requirements;  comments 
due  by  11-12-96; 
published  9-12-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Disposition;  sales: 


Special  areas:  State 

vngaDon  uwhms; 

comiT>enlB  due  by  11-12- 

96;  pubiahad  9-13^ 
Forest  managemert: 
Nonaala  dtapoaala- 

Timber  uaa  by  aadtors 

pendbig  claims  and  free 
uaa  of  Virber  upon  ol 
and  gas  leaaas;  Federal 
regulatory  review; 
commanti  due  t)y  11- 
12-96:  publshed  9-13- 
96  ' 
Indtan  alolmenls: 
Federal  regulatory  review; 
oonwients  due  by  11-15- 
96;  publshed  10-16-96 

INTERIOR  DEPARTMBfT 
Flah  and  wlloHfa  Sanrtoa 
Endangered  and  thraataned 

species: 

Cactus  lerruginouB  pygmy- 
owl;  oorTwnents  due  by 
11-12-96;  publshed  10- 
10-96 
Northern  copperbely  water 
snake;  convnerts  due  l>y 
11-15-96;  publahed  9-17- 
96 
INTERIOR  DEPARTMENT 
Surfaoa  Mining  Ractanwllon 
and  Enforoamant  Office 
Indten  larxto  prograrTV 
Abendoned  mirw  land 
reclamation  plaf>- 
Hopi  Trtw;  comments  due 
by  11-15-96;  publshed 
10-16-96 
Permanent  program  and 
abandoned  mine  tond 
reclamation  plan 
sutxnissions: 

Kentucky;  comments  due  by 
11-12-96;  publshed  10- 
25-96 

JUSTICE  DEPARTMENT 

hnrntoration  and 

NaturaHiatlon  Service 

Immigratton: 
Agreemerts  promising  norv 
deportatkxi  or  other 
immigration  ber>eftts: 
comments  due  t>y  11-12- 
96:  publshed  9-13-96 
Chldren  bom  outskte  United 
Steles;  citizenship 
certifk:ate  applcatmns; 
comments  due  by  11-12- 
96;  published  9-10-96 

LABOR  DEPARTMENT 
Oocupattonal  Safety  and 
Health  AdndnialfaHon 

Safety  and  health  starxlards: 
Exit  routes  (means  of 
egress):  commente  due 
by  11-12-96;  publshed  9- 
10-96 
State  plans;  devekipment. 
enforcement,  etc.: 


CaWomia;  convnartt  dua  by 
11-12-96:  publahed  9-13- 
96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMMSnUTION 
Fadarri  AcquialHon  Ragulaiton 
(FAR): 

Contracting  by  negotiation; 
Ptiaaa  I  rewrite; 
commente  due  by  11-12- 
96;  puMahed  9-12-96 
Cor*actors  and  offerors; 
oarMcation  raquiramante 
removad;  commente  due 
by  11-12-96:  pubiahad  9- 
12-96 
Pertormanoe-based 
paymente;  commente  due 
by  11(12-96:  publehed9- 
10^ 
SimplHled  acquisition 
procedurea;  commente 
due  by  11-12-96; 
publahed  9-13-96 
PANAMA  CANAL 
OOMMttSION 
Shipping  and  navigatkxi: 
Canal  tols  rataa  and  vessel 
management  niee- 
Td  rataa  Incraaaa  arxl 
on-dack  containar 
capacity  measurement; 
commente  due  by  ll- 
15-96;  publshed  10-16- 
96 

POSTAL  SERVICE 

Domestic  Mail  lylanual: 
Addraas  correction 
information;  commente 
due  by  11-12-96; 
publahed  10-10-96 

SECURITIES  AND 
EXCHANGE  COMMIOOION 

Securities: 
Quote  Ruto;  continuous  two- 
sided  quotattons  from 
over-lhe-oounter  nteiket 
makers  and  exchange 
spocialiste,  oofTYnante  due 
by  ll-l2-«6:  publahed  9- 
12-96 

TRANSPORTATION 

DEPARTMENT 

Ooaat  Guard 

Porte  and  waterways  safety: 
Charleston  Hartwr  and 
Cooper  River.  SC;  safety 
zorte;  commente  due  t>y 
11-12-M;  publshed  9-11- 
96 

Regattas  and  rr«arine  parades: 
Holday  Boat  Parade  of  the 
Palm  Beachea;  commente 
due  by  11-12-96; 
publshed  10-11-96 
Key  West  Super  Boat  Race; 
commente  due  by  11-12- 
96;  publshed  10-11-96 

TRANSPORTATION 
DEPARTMENT 

EcorK)mk:  regulations: 


dua  by  11-12-06; 
pubiahad  9-10-96 

TfUNSPORTATION 
DEPARTMENT 
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TREASURY  DEPARTMENT 


Air  kafic  operating  and  light 
rulaa.  ato.: 

Grand  Canyon  Nattonal 
Park.  CO;  special  Hght 
rutes  in  vicinity  (SFAR 
No.  50-2>- 
Flght  free  zones  and 
reporting  raquiremente 
for  conwnarc^ 
sightseeing  companies; 
commente  due  by  11- 
14-96:  publshed  10-21- 
96 
Aircraft  producte  arxJ  parte; 
certification  procedures: 
Replaoamant  and 
modMlcation  parte; 
standard  parte 
intarpratattorv  commente 
due  by  11-12-96; 
publshed  9-10-96 
Airworthiness  (irectives: 
AJfeon;  commente  due  by 
11-12-96;  publshed  9-11- 
96 
Beech;  oommertfs  due  by 
11-15-96;  publshed  10- 
25-96 
Boeing;  commente  due  t>y 
11-12-96;  publshed  10-3- 
96 
Fokker,  commente  due  by 
11-12-96;  publshed  10-1- 
96 
Hiller  Aircraft  Corp.; 
commente  due  t>y  11-12- 
96;  publshed  9-13-96 
Jetetream;  commente  due 
by  11-15-96;  publshed  9- 
16-96 
Saab;  commente  due  by  11- 
15-96;  publshed  9-16-96 
Class  E  airspace;  commente 
due  by  11-13-96;  publahed 
10-16-96 

TRANSPORTATION 
DEPARTMENT 
Maritime  Admmialialton 

Subaidteed  veaseis  and 
operators: 
Maritime  security  program; 

eatablsfiment,  commente 

due  by  11-15-96; 

publshed  10-16-96 

TRAI4SP0f«TATI0N 
DEPARTMENT 
Saint  Lawranoa  Oaawiey 
Davatopmant  Corporellon 
Seaway  ragulattons  and  rules: 
Great  l.akes  Pitotage 
Regulatkxis;  rates 
increase;  commente  due 
by  11-12-96;  publshed  9- 
25-96 


Alooholc  beverages: 

DteWad  spirite:  labelng  and 
acAwrlising— 

Grape  brandy,  urwged; 
commente  due  t>y  11- 
11-96:  publshed  9-23- 
96 

TREASURY  DEPARTMENT 

Ciiatonw  Oanrica 

Customs  relations  with 
Canada  and  Mexico: 
Port  Passenger  Acceleration 
Service  System 
(PORTPASS):  tend^xxder 
inspectkMi  programs; 
commente  due  t>y  11-12- 
96;  publshed  9-12-96 

Informatton  availability: 
Export  manifest  data: 
confidential  treatment  of    ' 
shippers'  name  and 
address  informatkxi  on 
Automated  Export  System 
(AES);  commente  due  by 
11-12-96;  publshed  9-12- 
96 
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This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register!  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 
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I I  Check  hyable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


(Coonfimy  or  Penooal  Nme) 


(Pteaae  type  or  priot) 


-D 


(Addiiiooil  addreu/anenbon  line) 


(Street  address) 


(City,  Stue,  ZIP  Code) 


(Dqrtiine  phone  inchidiiig  area  code) 


(Pttrehase  Older  Na) 


YES    NO 


LJ  VISA  or  MasteiCard  Account 

n 


~|     I  (Credit  caid  eiipiiaiioo  date)  Thank  you  for 

your  order! 


(Audtoriziag  Signamre) 


(ftn.  1-93) 


Mail  lb:    New  Orders,  Siqwrintendent  of  Documents 
P.O.  Box  3719S4,  Pittsbuigh,  VA  1S2S0-79S4 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 
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Q  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account            1    1    1    1    1    1      -  Zl 

□  VISA  a  MasterCard       1    1    I  1  (expiration) 

1  1  1  1  1  1  1  1  1  1  1  1  1  1  M  1  1  1  1  1 

(Authorizing  signature)  6M 

Thamk  you  for  your  order! 

Mail  to:    Superintendent  of  Doomients 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


OnhrNowl 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  nimibers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  oi  the  Federal  Govenmient  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


JHE  ann ED  STATES 
GOVERhMEtiT  MANUAL 
1996/92^ 


*36  per  copy 


yes 


pueuCA-noNS  *  pbvxxcals  *  electoonc  Pfoxcre 
Qt^tf  ProoMSing  Cods: 


Charge  your  order. 
It's  easy! 


*7917 

Q  YES,  please  send  me copies  of  The  United  States  Government  Manual,  1 996/97, 

S/N  069-000-00069-0  at  *36  (»45  fore«gn)  each. 

Total  cost  of  my  order  Js  * .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  HfMthod  of  paynrant: 

G  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account       |    |    |    |    |    |    |    |  -  □ 
QVISA     Q  MasterCard 


Company  or  personal  name 


(Ptease  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code   ' 


Daytime  phone  including  area  code 


1     1 

(expiration  date)    Thank  you  for  your  order! 

Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature 

Mail  orders  to: 


8^96 
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Briafingi  on  How  To  Um  dw  Fodvol  __„^ 

For  infonnation  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 
Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  OfTice  (GPO).  CFR  titles  wiU  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently 

The  CFR  and  Federal  Register  on  GPO  Access,  are  d»e 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

To  access  CFR  volumes  via  the  World  Wide  Web,  and  to 
fmd  out  which  volumes  are  available  online  at  a  given 
time  users  may  go  to: 

•  http://www.8Cccss.gpo.gov/nara/cfr 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  diey  become  available.  The  initial  titles 
intnxluced  include: 

•  Title  20  (Parts  400-499)— Employees'  Benefits 
(Social  Security  Administration) 

if  Title  21  (Complete)— food  and  Drugs  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration,  Office  of 
National  Drug  Control  Policy) 

•k  Title  40  (Almost  complete)— Protection  of  Environment 
(Environmental  Protection  Agency) 

For  additional  infonnation  on  GPO  Access  products, 
services  and  access  medKxls,  see  page  U  or  contact  the 
GPO  Access  User  Suppoit  Team  via; 

•  Phone:  toil-free:  l-«88-293-6498 
•k  Email:  gpoaccessOgpo.gov 
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The  Federal  Ragiatar  provides  a  uniform  system  for  maHno 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  Thaae  include  Presidential  proclamatioas  and 
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by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  befon  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  RacialBr  as  the  official  serial 
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The  Federal  Regialar  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  throi^  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Ragjatar  on  GPO  Access  is  issued  under  the  authority  of  the 
A(uninistrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
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Volmne  SB,  Number  1  (January  2,  1994)  forwanL  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  addrtMs  is  http:// 

«vww.access.gpo.gDv/su docs/,  by  using  local  WAIS  chent 

software,  o:'  by  telnet  to  swais.access.gpo.gDv,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
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The  annual  subscription  price  for  the  Federal  Racialar  paper 
edition  is  $494.  or  l$44  for  a  combined  Fodaral  Rarialer,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Ragiatar 
Including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month  % 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
fior  each  group  ot  pages  as  actually  bound:  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard  Mail  to:  New  Orders, 
Superintendent  of  DocumenU,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearins 
in  Uie  Federal  Ragistar.  rtr-    "^ 

How  Ta  Cita  TUa  PnbUcatioa:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 
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PUBLIC 


Paper  or  fiche 

Assistance  with  public  subscriptions 
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Single  capiaaAack  Gopiaa: 
Paper  or  fiche 

Assistance  with  public  single  copies 
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202-812-1800 
S12-1MM 
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Paper  or  fiche 
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atdMa^aflUataBM. 


S12-1MI0 
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FnXRAL  REdSTEE  WORKSBOT 

TH£  federal  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  p«8on  wiio  uses  th«  Fedsrtl  Ragistw  and  Cods  of  Fsdsral 

Ragulations. 
WHO;       Spoosorwl  by  tlis  OfBca  of  the  Fsdarsl  Ragistsr. 
WHAT     Frsa  public  briefings  (appraKiinataly  3  hours)  to  prMsnt: 

1.  Tha  ragulatory  process,  with  a  focus  on  the  Fedanl  Ragistar 

systam  and  the  public's  rols  In  the  darelopment  of 
laguladcns. 

2.  Tha  raUtlonihIp  batwaan  the  Fsdaral  Ragistar  and  Coda  of 
Padanl  Regulations. 

3.  The  important  alamentt  of  typical  Federal  Ragistar 

documents. 

4.  An  introduction  to  tha  finding  aids  of  tha  FRA7R  system. 

WHY:       To  provlds  the  public  with  aocaas  to  infonnation  nacaaaary  to 
raiaarch  Fadaral  agancy  ragulations  which  dlractly  affad  tham. 
Thar*  will  ba  no  discussion  of  specific  agency  ragulations. 

WASHINGTON.  DC 

WHEN:  November  19,  1996  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

ConCsrence  Room 

800  North  Capitol  Street,  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATKMS:   202-523-4538 
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Agriculture  Department 

See  Federal  Crop  Instirance  Corporation 
See  Forest  Service 

RULES 

Administrative  regulations: 

Claims  based  on  negligence,  wrongful  act,  or  omission; 
Federal  regulatory  review,  57577 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  57626 

Alcohol,  Tobacco  and  Hrearms  Bursau 

PROPOSED  RULES 
Alcoholic  beverages: 
Distilled  spirits,  wine,  and  malt  beverages:  labeling  and 
advertising — 
Margarita:  use  of  term,  57597-57599 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
American  Radio  Systems  Corp.  et  al.,  57701-57712 

Army  Dapartmant 

NOTICES 

Patent  licenses:  non-exclusive,  exclusive,  or  partially 
exclusive: 
Transportable  life  support  system,  57659 

Cliildran  and  Famillas  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  57684-57685 

Civll  Rights  Commission 

NOTICES 

Meetings;  Simshine  Act,  57627 
Coast  Guard 

RULES 

Drawbridge  operations: 

Washii^on,  DC,  57585-57586 
PROPOSED  RULES 
Drawbridge  operations: 

Missouri,  57599  • 

Ports  and  waterways  safety: 

Delaware  Bay  and  River  et  al.,  NJ;  regulated  navigation 
area,  57599-57602 

Commarca  DsfMrtmant 

See  Economic  Development  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Defansa  Dapartntant 

See  Army  Diispartment 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contracting  by  negotiation — 
Phase  I  rewrite,  57622-57623 


NOTICES 

Medical  and  dental  reimbursement  rates;  (FY  1997),  57654- 
57659 

Economic  Davaiopmant  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Hudson  Standard  Corp.  et  al.,  57627-57628 

Education  Dapartmant 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  57659-57661 

Empioymant  and  iFaining  Administration 

NOTICES 

Federal-State  unemployment  compensation  program: 
Unemployment  insurance  program  letters — 
Federal  imemployment  insurance  law  interpretation, 
57714-57719 

Enargy  Dapartmant 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc: 
Federal  Energy  Sales,  Inc.,  et  al.,  57661-57663 
Southwestern  Public  Services  Co.  et  al.,  57663-57664 

Electricity  export  and  import  authorizations,  permits,  etc: 
Enron  Power  Marketing,  Inc.,  57664-57665 

Environmantai  Protaction  Agancy 

RULES 

Clean  Air  Act: 
State  operating  permits  programs — 
New  York,  57589-57594 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  57594 
PROPOSED  RULES 
Acquisition  regulations: 
Headquarters  policy  support  contractors:  eligibility, 
57623-57625 
Air  pollutants,  hazardous;  national  emission  standards: 

Miscellaneous  organic  chemical  processes,  57602-57605 
SoUd  wastes: 
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guidelines  for  pnxmrement,  57748-57759 
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Hexagon  Laboratories  Superfund  Site,  NY,  57674 
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Fedsrai  Aviation  Administration 

RULft 

Air  carrier  certificaUon  and  operations: 
Protective  breathing  equipment 
Correction,  57585 
NOTICES 

Airport  noise  compatibility  program: 
Noise  exposure  map — 

Indianapolis  International  Airport,  IN,  57723 
Snohomish  County  Airport  et  al.,  WA.  57723-57724 

Fadaral  Bureau  of  Invaatlgation 

Nonccs 
Meetings: 
Criminal  Justice  Information  Services  Advisory  Pobcy 
Board,  57712 

Fadaril  Crop  Insurance  Corporation 

RULCS 

Common  crop  insurance  regulations: 

Pear  crop  provisions,  57578-57583 
Crop  insurance  regulations: 

Texas  citrus  fruit 
Correction,  57583 
PfK)POaCO  RULES 
Administrative  regulations: 

Nonstandard  underwriting  classification  system,  57595- 
57597 

Fadaral  Election  Cotnmlaaion 

Nonces 

Meetings:  Sunshine  Act,  57674 

Fadaral  Energy  Regulatory  Commlaalon 
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Electric  rate  and  corporate  regulation  filings: 

North  American  Energy  Services  Co.  et  al.,  57667-57669 
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Rnanclal  Management  Service 

See  Fiscal  Service 


Fiscal  Service 
Nonccs 

Surety  companies  acceptable  on  Federal  bonds: 
Sluindia  America  Reinsurance  Corp..  57728-57729 

Fish  and  vmidilfa  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
57694-57695 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Extralabel  uses  of  animal  drugs.  57732-57746 
NOTICES 

Medical  devices: 
Qgarettes  and  smokeless  tobacco  products;  restriction  of 
sale  and  distribution  to  protect  children  and 
adolescents 
Application  for  exemption  from  preemption  of  State 
and  local  requirements.  57685-57687 
Rep>orts;  availability,  etc.: 
Preliminary  Analysis  of  Scientific  Data  on  the 

Composition  of  Conjugated  Estrogens  and  Wyeth- 
Ayerst  citizen  petition;  comment  request,  57687- 
57688 

Forest  Ssrvics 

NOTICES 

Meetings: 
Southwest  Washington  Provincial  Advisory  Committee, 
57627 

Qenerai  Servlcee  Administration 

PROPOSED  RULES 

Federal  Acqvdsition  Regulation  (FAR): 
Contracting  by  negotiatioii — 
Phase  I  rewrite.  57622-57623 

Health  and  Human  Sarvicas  Department 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Health  Care  Hnandng  Administration 
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Agency  information  collection  activities: 
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57689 
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NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  57689 
Grants  and  cooperative  agreements;  availability,  etc: 

Migrant  health  centera;  technical  and  non-finandal 
assistance.  57689-57691 
Meetings;  advisory  committees: 

December.  57691 

Immigration  and  Naturalization  Service 

RULES 

Inunigrati  on : 
Benefits  applicants  fingerprint  taking;  designated 
fingerprinting  services 
Implementation  date  extension.  57583-57585 
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See  Fish  and  Wildlifie  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 
See  Reclamation  Bureau 

intsmatlonal  Trade  Administration 

NOTICES 
Antidumping: 
Color  television  receiven,  except  for  video  monitors, 
from — 
Taiwan,  57628-57629 
Tapered  roller  bearings,  four  inches  or  less  in  outside 
diameter,  and  components,  frtun — 
Japan,  57629-57653 

Justtcs  Department 

See  Antitrust  Division 

See  Federal  Bureau  of  Investigation 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  0£Bce 

NOTICES 

Pollution  control;  consent  judgments: 

Metallics.  Inc.,  57701 

Riehl,  Ralph,  et  al..  57701 

Jusdoa  Programs  Onica 

NOTICES 
Meetings: 
Juvenile  Justice  and  Delinquency  Prevention 
Coordinating  Coimcil;  correction,  57712 


See  Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  57712-57713 
Grants  and  cooperative  agreements;  availability,  etc.: 
President's  Committee  on  Employment  of  People  with 
Disabilities  (FY  1997-2002)  five-year  grant,  57713- 
57714 

Land  Management  Bureau 

PROPOSED  RULES 

Land  resource  management: 
Management,  use,  and  protection  of  public  lands 
Criminal  penalties  for  misuse.  57605-57621 
NOTICES 
Meetings: 
Resource  advisory,  coimdls — 
California,  57695-57606 
Montana,  57695 
Realty  actions;  sales,  leases,  etc.: 
Alaska,  57696 
Oregon.  57696-57697 
Resource  management  plans,  etc.: 
Bishop  Resource  Area.  CA.  57697-57698 

Msritima  Administration 

NOTICES 

Applications,  hearings,  deterndnations.  etc.: 
Crowley  American  Transftort,  Inc.,  57724-57726 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Gulf  of  Mexico  OCS— 
Oil  and  gas  operations,  57698-57700 


National  Aaronautica  and  Space  AdmMslratton 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contracting  by  negotiation — 
Phase  I  rewrite,  57622-57623 

National  Instttutss  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute.  57601-57692 
National  Heart.  Lung,  and  Blood  Institute,  57692 
National  Institute  of  Allergy  and  Infectious  Diseases, 

57692-57693 
National  Institute  of  Environmental  Health  Sciences, 

57693 
National  Institute  of  General  Medical  Sciences,  57693- 

57694 
National  Institute  of  Mental  Health,  57692-57693 
National  Institute  on  Drug  Abuse,  57692 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive:  > 

Angiotech  Pharmaceuticals  Inc.,  57694 

National  Oceanic  artd  Atmoapheilc  Administration 

PROPOSED  RULES 

International  Code  of  Conduct  for  Responsible  Fisheries 
draft  implementation  plan,  576^5 

NOTICES 

Environmental  statements;  availability,  etc.: 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
Michigan  and  Wisconsin,  57673-57674 
Meetings: 
South  Atlantic  Fishery  Management  Council.  57653- 
57654 

Natfonal  Park  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Tribal  preservation  program;  historic  preservation  funds 
(1997  FY)  for  Indian  tribes,  Alaska  natives,  and 
native  Hawaiians,  57700 

Nudaar  Regulatory  Commlaalon 

NOTICES 

Environmental  statements;  availability,  etc.: 

Shieldalloy  Metallurgical  Corp..  57721-57722 
Applications,  hearings,  determinations,  etc.: 

Houston  Lighting  &  Power  Co.  et  al.,  57719-57721 

Northern  SUtes  Power  Co.,  57721 

Postal  Rate  Commlaalon 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Templeville,  MD,  57722 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Reclamation  Bureau  • 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  57700- 
57701 


VI 
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Surface  Tranaportatlon  Board 

NOTICES 

Railroad  services  abandonment: 
Norfolk  4  Western  Railway  Co. 


57726-57727 


Transportation  Departmant 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Maritime  Administration 
See  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Alaska  international  airports;  expanded  cargo  transfer 
flexibility.  57722 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Fiscal  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  57727- 
57728 

Unhsd  States  InforTnation  Agency 

NOTICES 

Art  objects;  importation  for  exhibitions: 
Faberge  and  Finland:  Exquisite  Objects.  57729 


Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Diseases  associated  with  exposure  to  herbicide  agents — 
Prostate  cancer  and  acute  and  subacute  peripheral 
neuropathy.  57586-57589 


Separate  Parts  k\  This  Issue 

Part  11 

Department  of  Health  and  Human  Services.  Food  and  Drug 
Administration,  57732-57746 

Part  III 

Environmental  Protection  Agency,  57748-57766 


Reader  Aids 

Additional  information,  including  a  Ust  of  pubUc  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  Ust  of 
dociunents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Fedaral  Ragista- 

Vol.  61,  No.  217 

Thursday,  November  7,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  gerwral 
appiicat)iiity  and  legal  effect,  most  of  wfiich 
are  keyed  to  arxl  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documerte.  Prices  of 
new  books  are  Isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Offlc*  of  the  Secretary 

7  CFR  Part  1 

Ctalme,  Administrative  Regulations 
AmeiKliiient 

agency:  Office  of  the  Secretary  of 
Agriculture,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Administrative  Regulations  of  the 
United  States  Department  of  Agricultiire 
(USDA)  as  part  of  the  USDA  regulatory 
reinvention  initiative  to  improve  its 
regulations.  This  final  rule  removes 
those  provisions  relating  to  claims 
submitted  prior  to  1967  and  updates  the 
procedure  for  filing  FTCA  claims. 
EFFECTIVE  DATE:  December  9, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Siegler,  Deputy  Assistant 
General  Counsel,  Research  and 
Operations  Division,  Office  of  the 
General  Coimsel,  USDA,  room  2321, 
South  Building.  14th  Street  and 
Independence  Avenue.  SW., 
Washington,  DC  20250,  (202)  720-6035. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  12, 1996,  USDA  published 
in  the  Federal  Register  (61  FR 16231)  a 
proposal  to  revise  the  administrative 
regulations  of  USDA  relating  to  claims 
submitted  pursuant  to  the  Federal  Tort 
Claims  Act  (FTCA)  contained  in  7  CFR 
Part  1,  Subpart  D.  No  comments  were 
received  pursuant  to  the  proposed 
rulemaking. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Otdei  12866  and,  therefore,  has  not 


been  reviewed  by  the  Office  of 
Management  and3udget. 

This  final  rule  will  not  have  any 
economic  impact. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778.  Qvil 
Justice  Reform.  This  final  rule:  (1) 
Preempts  all  state  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  chaUenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  final  rule  removes  those 
provisions  relating  to  claims  submitted 
prior  to  1967  and  updates  the  procedure 
for  filing  FTCA  claims.  It  does  not  affect 
substantially  the  rights  of  non-agency 
parties.  Accordingly,  piu^uant  to 
section  804(3)(C)  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966,  PubUc  Law  104-121.  this  rule  is 
exempt  from  the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  1 

Administrative  practice  and 
procedure,  Agriculture.  Claims. 

Accordingly,  7  CFR  part  1.  subpart  D 
is  amended  as  follows: 

PART  1— ADMINISTRATIVE 
REGULATIONS 

Subpart  D— Claims 

1.  The  authority  citation  for  subpart  D 
continues  to  read  as  follows: 

Authmlty:  5  U.S.C.  301;  28  U.S.C  2671- 
2680;  28  CFR  part  14. 

2.  Section  1.51  is  revised  to  read  as 
follows: 

$1.51    Clalme  bated  on  negligence, 
wrongful  act  or  omiealon. 

(a)  Authority  of  the  Department. 
Under  the  provisions  of  the  Federal  Tort 
Claims  Act  (FTCA).  as  amended,  28 
U.S.C.  2671-2680,  and  the  regulations 
issued  by  the  Department  of  Justice 
(DOJ)  contained  in  28  CFR  part  14.  the 
United  States  Department  of  Agriculture 


(USDA)  may,  subject  to  the  provisions 
of  the  FTCA  and  DOJ  regulations, 
consider,  ascertain,  adjust,  determine, 
compromise,  and  settle  claims  for 
money  damages  against  the  United 
States  for  personal  injury,  death,  or 
property  loss  or  damage  caused  by  the 
negligent  or  vtrrongful  act  or  omission  of 
any  employee  of  USDA  while  acting 
within  the  scope  of  his  or  her  office  or 
employment,  under  circumstances 
where  the  United  States,  if  it  were  a 
private  person,  would  be -liable,  in 
accordance  with  the  law  of  the  place 
where  the  act  or  omission  occurred. 

(b)  Procedure  for  filing  claims.  Qaims 
must  be  presented  by  the  claimant,  or  by 
his  or  her  duly  authorized  agent  or  legal 
representative  as  specified  in  28  CFR 

14.3.  Standard  Form  95,  Claim  for 
Damage  or  Injiuy,  may  be  obtained  from 
the  agency  within  USDA  that  employs 
the  employee  who  allegedly  committed 
the  negUgent  or  wrongful  act  or 
omission.  The  completed  claim  form, 
together  with  appropriate  evidence  and 
information,  as  specified  in  28  CFR 

14.4,  shall  be  filed  with  the  agency  from 
which  it  was  obtained. 

(c)  Determination  of  claims. — (1) 
Delegation  of  authority  to  determine 
claims.  The  Gwieral  Counsel,  and  such 
employees  of  the  Office  of  the  General 
Coimsel  as  may  be  designated  by  the 
General  Coimsel,  are  hereby  authorized 
to  consider,  ascertain,  adjust,  determine, 
compromise,  and  settle  claims  pursuant 
to  the  FTCA,  as  amended,  and  the 
regulations  contained  in  28  CFR  part  14 
and  in  this  section. 

(2)  Disallowance  of  claims.  If  a  claim 
is  denied,  the  General  Counsel,  or  his  or 
here  designee,  shall  notify  the  claimant, 
or  his  or  her  duly  authorized  agent  or 
legal  representative. 

Done  in  Washington,  D.Q,  this  23rd  day  of 
Octobw,  1996. 
Dan  Glickman. 
Secretary  of  Apiculture. 
[FR  Doc  96-27892  Filed  11-6-96;  8:45  am] 
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Federal  Crop  Ineuranoe  Corporatton 
7CFR  Part  457 

Common  Crop  Inauranoa 
Pear  Crop  Inauranca  ProvWona 

AQENCY:  Federal  Crop  Insurance 
Corporation. 

action:  Final  rule. 


r:  The  Federal  Crop  Inaiiranoe 
Corporation  (FOC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
pears.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effiect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured  and  combine 
the  current  Pear  Endorsement  with  the 
Common  Crop  Insurance  Policy  for  ease 
of  use  and  consistency  of  terms. 

tFfCCnvt  OATC:  December  9, 1996. 

FOR  FUfrmBa  eiFONMATION  CONTACT: 
Louise  Narber.  Program  Analjrst. 
Research  and  Development  Division. 
Product  Development  Branch.  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture.  9435 
Holmes  Road.  Kansas  Qty.  MO  64131. 
telephone  (816)  926-7730. 

Executive  Order  No.  13 
DeparlmeaUl  Regaletkwi  151^1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  by 
Executive  Order  No.  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunstrt  review 
date  established  for  these  regulations  is 
July  31.  2001. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purpoees  of 
Executive  Order  No.  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Paperwork  RednctioB  Act  of  1905 

Following  publication  of  the  proposed 
rule,  the  public  was  afi'orded  60  days  to 
submit  written  comments,  data,  and 
opinions  on  information  collection 
requirements  previously  approved  by 
OMB  under  OMB  control  number  0563- 
0003.  No  public  comments  were 
received. 


Uafnaded  MeMlatas  Rafana  Ad  at 
19M 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  efiiscts  of 
their  regiUatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  D  of  the  UMRA)  of 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

ExscntiTe  Order  No.  12012 

It  has  been  determined  under  section 
6(ai  of  Executive  Order  No.  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  cootained 
in  this  rule  will  not  have  a  substantial 
direct  effsct  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government. 

RagnUtary  FlexibiUty  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  Included  in  this  rule  will  not 
impect  small  entities  to  a  graeter  extent 
thaja  large  entities.  Under  the  current 
regulations,  s  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  <x 
destroyed,  the  insiued  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insiued  must 
also  annually  certi^  to  the  previous 
years  production  or  receive  an  assigned 
yield.  The  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  3  yeers. 
This  regulation  does  not  alter  those 
requirements.  The  amoimt  of  work 
required  of  the  insurance  companies 
delivering  and  aervidng  these  policies 
will  not  increase  significanUy  from  the 
amount  of  work  cunenUy  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605).  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Aseistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 


Execalive  Ordar  No.  12372 

This  program  is  not  subiect  to  the 
provisions  of  Exetutive  Order  No. 
12372.  which  require  interBovemmoital 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  46  FR 
29115.  Juae  24, 1983. 

Execative  Order  Na  1277S 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  uot  have  a  retroective  effiact 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  mtist  be  exhausted  before 
action  for  iudidal  review  may  be 
brought. 

EDviranmantal  Evalaation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  heeltii.  and  safety. 
Tberefore,  neither  an  Environmental 
Assessment  nor  an  Envtronmmtal 
Impact  Statement  is  needed. 

Natioiud  Perfcnaanoe  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Backgronad 

On  Thursday,  April  25, 1996,  FQC 
published  a  proposed  rule  in  the 
Federal  Roister  at  61  FR  18293-18299 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  a  new 
section,  7  CFR  457.111,  Pear  Crop 
Insurance  Provisions.  The  new 
provisitxis  will  be  effective  for  the  1998 
and  succeeding  crop  years.  Thefw 
provisions  will  repuoe  the  current 
prdvisions  for  insuring  pears  found  at  7 
CFR  $  401.140  (Peer  Endorsement), 
thereby  limiting  the  effect  of  the  cunent 
provisions  to  the  1997  and  prior  crop 
years.  After  the  final  rule  becomes 
effective,  the  current  provisions  for 
insiuing  pears  will  be  removed  from 
$  401.140  and  that  section  will  be 
reserved. 

Following  publication  of  that 
proposed  rule,  the  public  was  afibrderl  ' 
30  days  to  submit  written  comments, 
data,  and  opinions.  A  total  of  twenty-  ix 
(26)  comments  were  received  from  iht 
crop  insurance  industry  and  FQC.  The 
comments  received,  and  FCICs 
respoises  are  as  follows: 
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Comment:  The  crop  insurance 
industry  questioned  whether  Red 
Bartietts  and  Green  Bartietts  would  be 
considered  to  be  the  same  varietal 
group,  and  recommended  retaining 
some  kind  of  "all  other"  category  so  all 
varieties  are  addressed  in  some  manner. 

Response:  Type  I  and  Type  U  were 
deleted  from  the  pear  provisions  to 
allow  varietal  grouping  by  growing 
region.  FQC  recognizes  that  varietal 
groups  are  still  necessary  since  several 
varieties  of  pears  in  addition  to  Green 
Bartietts  are  grown  in  the  Pacific 
Northwest.  In  regions  where  more  than 
one  varietal  group  is  grown,  separate 
groupings  will  be  provided  on  the 
Special  Provisions.  No  change  has  been 
made. 

Comment:  The  crop  insurance 
industry  recommended  that  the 
definition  of  "irrigated  practice"  should 
also  address  the  quality  of  the  water 
being  applied. 

Response:  FQC  disagrees.  There  is  no 
clear  criteria  regarding  the  quality  of 
water  necessary  to  produce  a  crop.  The 
highly  variable  factors  involved  would 
make  such  criteria  difficult  to  develop 
and  administer.  Good  farming  practices 
would  apply.  No  change  has  been  made 
in  the  definition. 

Comment:  "Hie  crop  insurance 
industry  questioned  what  was  intended 
in  the  definition  of  "production 
guarantee  (per  acre)"  by  the  phrase  "and 
multiply  the  result  by  any  applicable 
adjustment  factor." 

Response:  Section  6(f)  of  the  Basic 
Provisions  states,  "If  the  information 
reported  by  you  on  the  acreage  report 
for  a  unit  results  in  a  lower  premium 
than  the  actual  premium  determined  to 
be  due  on  the  basis  of  the  share,  acreage, 
practice,  type  or  other  material 
information  determined  to  actually 
exist,  the  production  guarantee  or 
amount  of  insurance  on  the  unit  will  be 
reduced  proportionately.*  *   *"  The 
definition  of  "production  guarantee" 
simply  reflects  the  possibility  of  such  an 
adjtistment. 

Comment:  The  crop  insurance 
industry  stated  that  providing  instireds 
with  optional  units  by  section,  section 
equivalent  or  farm  serial  number,  or 
optional  units  by  non-contiguous  land 
could  cause  confusion  and  that 
producers  may  not  understand  their 
options. 

Response;  Most  policies  offer  optional 
imits  by  section,  section  equivalent, 
irrigated  land,  or  non-contiguous  land. 
Insurance  providers  have  adequately 
explained  these  policy  choices  to 
producers  in  the  past.  FCIC  anticipates 
that  insurance  providers  will  continue 
to  be  able  to  explain  available  coverage 
options.  No  changes  have  been  made. 


Comment:  The  crop  insurance 
industry  stated  that  optional  units 
should  be  allowed  by  variety  rather  than 
varietal  group  [i.e.,  Red  Bartlett  and 
Green  Bartiett  are  distinct  varieties  and 
should  be  allowed  to  be  separate 
optional  units). 

Response:  Permitting  unit  division  by 
variety  could  lead  to  extremely  small 
insurance  units  and  an  increase  in  the 
frequency  of  losses  and  overall  loss 
adjustment  experiences.  In  some  cases  a 
few  rows  of  a  pollinator  variety  cotild 
qualify  as  an  insurance  unit,  lliese 
extremely  small  insurance  imits  would 
increase  paperwork,  administrative 
expenses,  and  spot  losses.  No  chaise 
has  been  made. 

Comment:  The  crop  insurance 
industry  stated  that  they  did  not 
tmderstand  why  all  optional  units  must 
be  identified  on  the  acreage  report  for 
each  crop  year.  They  said  that  listing 
every  possible  combination  for  every 
crop  on  a  policy  could  test  the  limits  on 
the  number  of  policy  lines  allowed. 

Response:  Only  tiiose  optional  units 
determined  under  the  selected  method 
for  the  crop  year  for  which  the  acreage 
report  is  completed  must  be  listed. 
Optional  tmit  designations  from  past 
years,  or  that  could  have  been 
established  for  the  current  year  but  were 
not,  shotild  not  be  listed  on  the  current 
crop  years'  acreage  report.  This 
provision  has  been  clarified. 

Comment:  The  crop  insurance 
industry  stated  that  the  provisions  refer 
to  a  pro  rata  refund  when  optional  units 
are  combined  into  basic  units  whenever 
the  instired  reported  optioned  units  but 
does  not  qualify.  They  questioned  on 
what  basis  a  pro  rata  refund  would  be 
determined. 

Response:  The  reference  to  a  pro  rata 
refund  has  been  deleted  and  the 
sentence  changed  to  read  "If  feilure  to 
comply  with  these  provisions  is 
determined  to  be  inadvertent  and  the 
optional  units  are  combined  into  a  basic 
unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional 
units  will  be  refunded  to  you  for  the 
units  combined." 

Comment:  The  crop  insurance 
indtistry  questioned  if  the  provision 
"You  must  have  records,  which  can  be 
independentiy  verified,  of  acreage  and 
production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to 
determine  your  production  giiarantee" 
could  cause  ccmiusion  between  the  APH 
or  policy  cropyear. 

Response:  Tne  last  year  used  to 
determine  the  production  gtiarantee 
refers  to  the  most  recent  year  included 
in  the  APH  data  base.  Such  year  is 
always  an  APH  crop  year  and  may  or 
may  not  be  a  year  in  which  a  policy  was 


in  force.  FQC  believes  the  provisi<»  is 
clearly  stated  and  has  not  inade 
changes. 

Comment:  The  crop  insurance 
industry  suggested  that  section  3(a) 
begin  with  the  phrase  "You  may  select 
only  one  price  percentage  *  •  "."It 
would  not  then  be  necessary  to  say  so 
much  about  when  different  varieties 
have  different  maximiun  prices. 

Response:  The  method  to  select  price 
elections  varies  between  insurance 
providers.  While  some  require  selection 
of  a  percentage,  others  require  a 
selection  of  a  specific  dollar  amount. 
The  suggested  changes  will  not  worii  for 
all  circumstances.  No  change  has  been 
made  to  the  provisions. 

Comment:  The  crop  insurance 
industry  suggested  that  the  insurance 
provider  modify  the  APH  yield  for  the 
next  crop  year  when  damage,  removal  of 
trees  or  change  in  practices  may  reduce 
yields  fitim  previous  levels.  They  stated 
that  there  is  no  procedure  for  reducing 
the  guarantee  at  the  time  of  loss. 

Response:  Guarantees  are  determined 
at  the  beginning  of  the  crop  year.  These 
Pear  Crop  Provisions  provide  the 
authority  to  reduce  the  APH  yield  when 
tree  damage  has  occurred  or  cultiual 
practices  have  been  performed  that  will 
reduce  the  instired  crop  from  previous 
production  levels  at  the  time  the 
guarantee  is  established  or  at  any  time 
the  insurance  provider  discovers  the 
dtunage,  removal  of  trees  or  change  in 
practice. 

Comment:  The  crop  insurance 
industry  questioned  whether  the  sales 
closing  date  for  pears  in  California  will 
be  changed  to  January  31  to  match  the 
new  cancellation/termination  dates. 

Response:  The  sales  closing  date  for 
pears  in  California  will  be  changed  to 
January  31. 

Comment:  The  crop  insurance 
industry  questioned  what  is  meant  by 
"In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the 
Basic  Provisions  (§  457.8):  (1)  Coverage 
begins  for  each  crop  year  on  the  later  of 
the  date  we  accept  your  application  or: 
(i)  In  California,  on  February  1;  or  (ii)  In 
all  other  states,  on  November  21."  They 
asked  if  the  intent  is  to  allow  acceptance 
of  applications  after  the  sales  closing 
date. 

Response:  Section  11  of  the  Basic 
Provisions  states  that  coverage  begins  on 
the  later  of  the  date  of  application,  when 
the  insured  crop  is  planted,  or  the  date 
specified  in  the  crop  provisions.  This 
provision  provides  that  date.  FQC  has 
also  clarified  this  provision  to  provide 
the  date  when  coverage  begins  in  the 
year  of  application  when  the  producer's 
application  is  received  by  the  insurance 
provider  within  10  days  of  the  sales 
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closing  date.  These  provisions  were 
modified  so  they  will  not  be  interpreted 
as  allowing  late  Hied  applications. 

Comment:  The  crop  insurance 
industry  recommended  removing  the 
requirement  that  a  written  agreement  be 
renewed  each  year.  If  no  substantive 
changes  occiu'  from  one  year  to  the  next, 
the  written  agreement  should  be 
continuous. 

Response:  Provisions  regarding 
written  agreements  require  that  the 
guarantee,  premium  rate,  and  price 
election  be  included  on  the  agreement. 
Since  one  or  more  of  these  items 
typically  change  each  year,  the 
agreement  must  be  renewed  every  year. 
No  change  is  made. 

Comment:  The  crop  insurance 
industry  stated  that  the  Pear  Quality 
Adjustment  Endorsement  should  be 
removed  from  the  crop  provisions  and 
drafted  as  a  separate  endorsement, 
which  would  only  be  issued  to  those 
insureds  who  elect  the  additional 
coverage.  Otherwise  CAT  insureds  and 
othera  may  think  such  coverage  is 
included  as  a  part  of  their  crop 
provisions.  It  was  also  suggested  that 
the  provisions  in  section  13(a)  follow 
those  contained  in  section  13(b). 

Response:  FQC  believes  that  the 
quality  adjustment  endorsement  should 
be  included  in  the  Pear  Crop  Insurance 
Provisions  so  that  pear  producers  can 
readily  see  their  coverage  options. 
However,  the  endorsement  has  been 
clarified  to  state  in  section  13(a)  that  the 
endorsement  does  not  apply  if  the 
insured  insures  the  peara  under  the 
catactrophic  risk  protection  (CAT) 
endorsement  or  has  not  specifically 
selected  such  coverage.  Inerafore,  FQC 
does  not  believe  that  persons  insured 
under  the  Catastrophic  Risk  Protection 
Endorsement  or  othen  who  did  not 
elect  this  coverage  will  think  they  have 
this  coverage.  For  further  clarification, 
provisions  contained  in  sections  13(a) 
and  (b)  of  the  proposed  rule  have  been 
combined. 

Comment:  The  crop  insurance 
industry  is  concerned  that  section 
13(c)(l)(ii)  is  more  complicated  than 
necessary.  Their  interpretation  was  that 
the  production  will  be  reduced  to  zero 
and  that  the  total  production  would  be 
considered  cull  production. 

Response:  When  more  than  sixty 
percent  of  the  peari  fail  the  grade 
standard  the  production  will  be  reduced 
to  zero  and  that  production  will  be 
considered  cull  production.  FQC 
believes  that  the  provisions  are  written 
as  clearly  as  possible. 

Comment:  The  crop  insurance 
industry  stated  that  section  13(c)(2)  is 
not  necessary  because  such  pesra  would 


be  included  under  section  13(c)(1) 
whenever  an  appraisal  is  made. 

Response:  FuC  has  reformatted  the 
provisions  but  believes  all  the 
provisions  are  necessary  for  clarity. 

Comment:  One  comment  received 
from  an  FQC  office  recommended  that 
production  be  adjusted  when  it  does  not 
grade  ninety  percent  (90%)  U.S.  No.  2 
grade  or  better  in  acxxirdanoe  with 
applicable  United  States  Standards  for 
Grades  of  Summer  and  Fall  Pears, 
United  States  Standards  for  Grades  of 
Winter  Pean,  or  United  States 
Standards  for  Oades  of  Peare  for 
Prooessing.  as  applicable  when  the 
damage  is  cauaeid  by  hail.  Proposed 
provisions  contained  in  sectirai  13(c)(1) 
allowed  adjustment  only  when 
production  did  not  grade  eighty  percent 
(80%)  U.S.  No.  2  or  better.  The 
comment  stated  that  the  majority  of 
orchards  normally  produce  eighty-seven 
percent  (87%)  to  ninety-five  percent 
(95%)  U.S.  No.  2  grade  or  better  and 
eighty  percent  (80%)  did  not  give 
adequate  protection  to  the  producers. 
Although,  five  to  thirteen  percent  of  all 
pean  are  culls,  very  few  oi  these  pean 
are  damaged  by  a  cause  of  loss  covered 
under  the  endorsement. 

Response:  FOC  agrees  that  eighty 
percent  (80%)  may  not  provide 
adequate  coverage  and  has  increased  the 
amount  to  ninety  percent  (90%). 

In  addition  to  the  changes  described 
above.  FQC  has  made  the  following 
changes: 

1.  Section  1 — Clarify  the  definitions  of 
"FSA,"  "non-contiguous,"  and  "written 
agreement".  Delete  the  definition  of 
"culls"  because  frwt  that  is  considered 
to  be  cull  production  for  the  purposes 
of  this  policy  is  sufficiently  identified  in 
section  13. 

2.  Section  3(b) — Amend  the  provision 
to  include  any  dnnimstance  thJat  may 
reduce  the  expected  yield  below  the 
yield  upon  which  the  insurance 
guarantee  is  based.  The  proposed  rule 
required  an  insured  to  rep<Hl  only 
damage,  removal  of  trees,  and  changes 
in  practices  and  there  may  be  other 
circumstances  that  may  aflisct  the  yield. 

3.  Section  8(b)(1)— Uarify  that  if  the 
prodix»r  aoquiras  an  insurable  share 
alter  coverage  begins  but  on  or  before 
the  acreage  reporting  date,  insurance 
attaches  on  tlM  calendar  date  for  the 
beginning  of  the  insurance  pwiod.   , 

4.  Section  8(bK2)— Clarify  that  not 
only  will  insurance  not  attach  but  no 
premium  will  be  due  if  the  producer 
relinquishes  an  insurable  interest  in  any 
insurable  acreage  of  pean  on  en-  befcne 
the  acreage  reporting  date  of  any  crop 
year  unless  a  transfiBr  of  coverage  and 
right  to  an  indemnity  is  completed  and 
the  insurance  provider  is  notified  in 


writing  on  or  before  the  acreage 
reporting  date.  Clarify  that  the  transferee 
must  also  be  eligible  for  crop  insurance. 

5.  Section  10(b)— Sunplify  the 
provision  to  remove  any  ambiguity. 

6.  Section  10(c)— Modify  the 
provision  to  specify  that  the  producer 
must  notify  the  insurance  provider  at 
least  IS  davs  prior  to  the  beginning  of 
harvest  if  the  producer  previously  gave 
notice  in  accordance  with  section  14  of 
the  Basic  Provisions  (§  457.8).  Also 
specify  that  if  the  producer  fails  to  meet 
the  requirements  of  this  section,  and 
such  failure  results  in  the  insurance 
providere  inability  to  inspect  the 
damaged  production,  all  such 
production  will  be  considered 
undamaged  and  included  as  production 
to  count. 

7.  Section  11 — Add  a  provision  to 
specify  that  an  amount  of  production 
not  less  than  the  production  guarantee 

Sr  acre  will  be  counted  if  the  producer 
Is  to  notify  the  insurer  of  acreage  that 
is  to  be  sold  by  direct  marketing  to 
conform  to  section  10(b).  Also  clarify 
the  claim  settlement  calculation  and  the 
quality  adjustment  provisions  for  pean 
grown  in  California. 

8.  Section  13 — Clarify  the  pear  quality 
adjustment  endorsement  provisions. 
Also,  limit  the  cause  of  loss  to  hail  only 
in  section  13(b)(1)  to  be  consistent  with 
optional  coverage  provided  for  apples  in 
the  same  area. 

List  of  Sobfects  in  7  CFR  Part  457 

Crop  insurance,  Pean,  Reporting  and 
recordkeeping  requirements. 

Final  Rule 

Purauant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  ef  seq.).  the 
Federal  Crop  Insurance  Cinporation 
hereby  amends  the  Common  Crop 
Insuranr>  RegulatioDS  (7  CFR  part  457), 
effective  for  the  1998  and  suooeeding 
crop  yean,  as  follows: 

PART  4ff7— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Astharilr-  7  U.S.C  1506(1).  1506(p) . 

2.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.111  to  read  as 
follows: 


1487.111    Pear  crop  I 

The  Pear  Crop  Insiuance  Provisions 
for  the  1998  and  succeeding  crop  yean 
are  as  follows: 

FOG  PoUdes: 

Oer  AKTMENT  OF  AGUCULTtJRS 

Federal  Crop  Insurance  Corporation 
Reinatued  PoUciaa: 
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(Appropriate  title  for  insurance  provider) 

Both  FOG  and  Reinsured  Polidss: 

Pear  Oop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (S  457.8),  dieae  crop  provisions, 
and  the  Special  Provisions:  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Ooys— Calendar  days. 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  consumers  %trithout  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
sliipper,  <»'  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-faim 
or  roadside  stand,  fumer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

FSA — ^The  Farm  Serrioe  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  suocaawar  agency. 

Good  farming  practicea — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  detennine  the  (mxiuction  guarantee,  and 
generally  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatibla  with  agronomic  and  weather 
conditions  in  the  coimty. 

Harveet — ^The  picking  of  matun  pears  from 
the  trees  or  the  collecting  of  marketable  pears 
frran  the  ground. 

intBrpVantod— Acreage  on  which  tvro  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice—A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigsted  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Maric0ta£i/e— Pear  production  acceptable 
for  processing  or  other  human  consimiption 
even  if  failing  to  meet  any  U.S.  or  applicable 
state  grading  standard. 

Non-cont(guous-^Any  two  or  more  tracts 
of  land  whose  boundaries  do  not  touch  at  any 
point,  except  that  land  separated  only  by  a 
public  or  private  right-of-way,  waterway,  or 
an  irrigation  canal  will  be  considered  as 
contiguous. 

Production  guarantee  (per  acre) — ^The 
quantity  of  peara  (in  tons)  detern^ed  by 
multiplying  the  approved  APH  yield  per  acra 
by  the  coverage  level  percentage  you  elect, 
and  multiplying  the  result  by  any  appUcable 
adjustment  fisctor  provided  in  section  e(f)  of 
the  Basic  Provisions  (S  457.8). 

Ton — ^Two  thousand  (2,000)  pounds 
avoirdupois. 

Varieialgmip — ^Types  of  peon  with 
similar  characteristics  tliat  are  grouped  for 
insurance  purposes  as  specified  in  the 
Special  Provisions. 

Written  agreement — ^A  written  document 
that  altera  designated  tnms  of  this  policy  in 
ocontiance  with  section  12. 


2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  ($457.8), 
a  basic  unit  may  be  divided  into  optional 
units  if,  for  each  optional  unit  you  meet  all 
the  conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
Ifanited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
sectioa 

(c)  If  you  do  not  cranply  fully  with  those 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  fidlure  to  comply  with  these 
provisions  is  determined  to  he  inadvertent 
and  the  optional  units  are  combined  into  a 
basic  unit  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(d)  All  optional  imits  established  for  a  crop 
year  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  mttst  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee;  and 

(2)  You  must  have  records  of  marl»ted 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
imit,  or  the  production  from  each  tmit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us. 

(3)  Each  optional  unit  must  meet  one  or 
more  of  the  following  critnia  as  applicable: 

(i)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Sarial  Number: 
Optional  imits  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  Init  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labcvs,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  imit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  apixoved  by  us,  or  in  areas 
where  such  s]rstems  exist  but  boundaries  are 
not  readily  discemable,  each  optional  unit 
must  be  located  in  a  separate  form  identified 
by  a  single  FSA  Farm  Serial  Number;  or 

(ii)  Optional  Units  on  Acreage  Located  on 
Non-Contiguous  land:  In  lieu  of  establishing 
optional  units  by  section,  section  equivalent 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  established  if  each  optional  tmit  is 
located  tm  non-contiguous  land. 

(iii)  Optional  Units  on  Acreage  by  Varietal 
Group:  In  addition  to,  or  instead  of, 
establishing  optional  units  by  section,  section 
equivalent,  FSA  Farm  Serial  Number,  or  on 
non-contiguous  land,  optional  units  may  be 
established  by  varietal  group  when  provided 
for  in  the  Special  Provisions. 


3.  insurance  Guarantees,  Coveiage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnifies)  of 
the  Basic  Provisions  ($457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  peon  in  the  county  insured  under 
this  policy  unless  the  Special  Provisions 
provide  difiarent  price  elections  by  varietal 
group,  in  which  case  you  may  mAmcX  one 
price  election  for  each  varietal  group 
designated  in  the  Special  Provisioos.  The 
price  elections  you  choose  for  each  varietal 
group  must  have  the  same  percentage 
relationship  to  the  maximum  price  ofiered  by 
us  for  each  varietal  group.  For  example,  if 
you  choose  one  htmdred  percent  (100%)  of 
the  maximum  price  election  for  one  varietal 
group,  you  must  also  choose  one  hundred 
percent  (100%)  of  the  mnyiTniim  price 
election  for  all  other  varietal  groups. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 
(Insiirance  Guarantees,  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  ($  457.8),  by  varietal  group: 

(1)  Any  damage,  removal  of  traes.  change 
in  practices  or  any  other  circumstance  that 
may  reduce  the  expected  yield  below  the 
yield  upon  which  the  insurance  guarantee  is 
based,  and  the  number  of  afEected  acres; 

(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
pattern;  and 

(4)  Fw  the  first  year  of  insurance  for 
acreage  interplantod  with  another  perannial 
crop,  and  any  time  the  planting  pattern  of 
suchscraege  is  changed: 

(1)  The  age  of  the  interplanted  crop,  and 
type  if  appUcable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  infmnation  that  we  request 
in  order  to  establish  your  approved  yield.  We 
will  reduce  the  yield  used  to  establish  your 
production  guarantee  as  necessary,  based  on 
our  estimate  of  the  efEsct  of  the  following: 
interplanted  perennial  crop;  removal  of  trees; 
damage;  change  in  practices  or  any  other 
circumstance  on  the  yield  potential  of  the 
insured  crop.  If  you  Call  to  notify  us  of  any 
drcumstanoe  that  may  reduce  your  yields 
from  previous  levels,  we  trill  reduce  your 
production  guarantee  as  necessary  at  any 
time  that  we  became  aware  of  the 
circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  ($457.8), 
the  contract  change  date  is  October  31 
preceding  the  cancellation  data  for  states 
with  a  January  31  cancellation  date  and 
August  31  preceding  the  cancellation  data  for 
all  other  states. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (lafo  of 
Pohcy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  ($457.8),  the  cancellation 
and  termination  dates  are: 
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States 

Cancaartonand 

leiiiMiatioo 

dates 

CaWomia 

Al  otfwf  states 

January  31. 
Novemtwr  20. 

6.  insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  B««ic  Provisions  (§457  8),  the 
crop  insured  will  be  all  the  pears  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  actuarial  table 

(a)  In  which  you  have  a  share: 

(b|  That  ore  of  varieties  adapted  to  the  ar«a: 

(c|  That  aim  grown  on  trees  that  have 
produced  an  average  of  at  leaat  five  (S)  tons 
of  peon  per  acre  in  al  least  one  of  the  four 
previous  crop  years  unleu  the  Special 
Provisions  or  a  written  agreement  establishes 
a  lower  production  level,  and 

(d)  That  are  grown  in  an  orchard  that,  if 
inspected,  is  considered  acceptable  by  us. 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
($457.8).  that  prohibit  inauranca  attaching  to 
a  crop  planted  with  another  crop,  pears 
interplanted  with  another  perannioJ  crop  are 
insurable  unless  we  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
requirements  contained  in  your  policy. 

8.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  1 1  (Insurance  Period)  of  the  Basic 
Provisions  (§  457  8): 

(1)  Coverage  begins: 

(i)  In  California,  on  February  1  of  each  crop 
year,  except  that  for  the  year  of  application, 
if  your  application  is  received  after  January 
22  but  prior  to  February  1.  insurance  will 
attach  on  the  10th  day  after  your  properly 
completed  application  is  received  in  our 
local  ofTice,  unless  we  inspect  the  acreage 
during  the  10  day  period  and  determine  that 
it  does  not  meet  insurability  requirements. 
You  must  prpvide  any  information  that  we 
require  for  the  crop  or  to  determine  the 
condition  of  the  orchard:  or 

(ii)  In  all  other  states,  on  November  21  of 
each  crop  year,  except  that  for  the  year  of 
application  if  your  application  is  received 
after  November  1 1  but  prior  to  November  21. 
insurance  will  attach  on  the  10th  day  after 
your  properly  completed  application  is 
received  in  our  local  office,  unless  we  inspect 
the  acreage  during  the  10  day  period  and 
determine  that  it  does  not  rieel  insurability 
requirements.  Ycu  must  provide  any 
information  that  we  require  for  the  crop  or 
to  determine  the  condition  of  the  orchard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is: 

(i)  September  IS  for  Bartlett  (green  and  red) 
and  Star  Crimson  (Crimson  Red)  varietal 
groups:  or 

(ii)  October  15  for  all  other  varietal  groups. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(S  457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 


consider  the  acreage  acxeptable,  insurance 
will  b"  conaidarad  to  have  attached  to  such 
acreage  on  the  calendar  data  for  the 
beginning  of  the  insunnca  period. 

(2)  If  you  relinquish  your  insxuable  iatarast 
on  any  insurable  acreage  of  poan  on  or  before 
the  acraoga  raportlng  date  of  any  crop  year, 
insurance  will  not  ba  considered  to  have 
attached  to.  and  no  pramlum  will  be  due,  and 
no  indemnity  paid,  for  such  acreage  for  that 
crop  year  unless: 

(i)  A  tiansfier  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfisr  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transfsrae  is  eligible  for  crop 
insurance. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§  457.8),  Insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  within  the  insurmnca  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  lieen  removed  from 
the  orchard: 

(3)  Earthquake: 

(4)  Volcanic  eruption;  or 

(9)  Failure  of  the  irrigation  water  supply, 
if  caused  by  on  insured  peril  that  occun 
during  the  insurance  period. 

(b)  In  addition  to  this  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  wa  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless 
advene  weather: 

(i)  Prevents  the  profwr  application  of 
control  measures  or  causes  properly  applied 
control  measures  to  be  ineffective:  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  effective  control  mechanism  is 
available. 

(2)  Failure  of  tho  fruit  to  color  properly:  or 

(3)  Inability  to  market  the  peon  for  any 
raason  other  than  actual  physical  damage 
bom  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  parson 
to  accept  production. 

10.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§  457.8).  the 
following  will  apply: 

(a)  You  must  notify  us  within  3  days  of  the 
date  harvest  should  have  started  if  the  crop 
will  not  be  harvested. 

(b)  You  must  notify  us  at  least  15  days 
before  any  production  from  any  unit  will  be 
sold  by  direct  marketing.  We  will  conduct  oa 
appraisal  that  will  be  used  to  determine  your 
production  to  count  for  production  that  is 
sold  by  direct  marketing.  If  damage  occun 
after  this  appraisal,  we  will  conduct  an 
additional  appraisal.  These  appraisals,  and 
any  acceptable  records  provided  by  you,  will 
be  used  to  determine  your  production  to 
count.  Failure  to  give  timely  notice  that 
production  will  ba  sold  by  direct  marketing 


will  result  in  an  appraised  amount  of 
production  to  count  of  not  less  than  the 
production  guarantee  per  acre  if  such  hi  lure 
results  in  our  inability  to  make  the  required 
appraisal. 

(c)  If  you  intend  to  claim  an  indemnity  on 
any  unit,  you  must  notify  us  at  least  IS  days 
prior  to  the  beginning  of  harvest  if  you 
previously  gave  notice  in  accordance  with 
section  14  of  the  Basic  Provisions  (§457.8), 
so  that  we  may  inspect  the  damaged 
production.  You  must  not  sell  or  dispose  of 
the  damaged  crop  until  after  we  have  given 
you  written  consent  to  do  so.  If  you  foil  to 
meet  the  requirements  of  this  section,  and 
such  failure  results  in  our  inability  to  inspect 
the  damaged  production,  all  such  production 
will  be  considered  undamaged  and  included 
as  production  to  count 
11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
sepiarate,  acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided:  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  for 
each  varietal  group  if  applicable,  by  its 
respective  production  guarantee: 

(2)  Multiplying  the  results  of  section 
11(b)(1)  by  the  respective  price  election  for 
each  varietal  group,  if  applicable; 

(3)  Totaling  the  results  of  section  11(b)(2): 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  varietal  group,  if  applicable, 
by  the  respective  price  election; 

(5)  Totaling  the  resulta  of  section  11(b)(4); 

(6)  Subtracting  this  result  of  section 
11(b)(5)  from  the  result  of  section  11(b)(3); 
and 

(7)  Multiplying  the  result  of  section 
11(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (in  tons) 
from  all  insurable  acreage  on  the  unit  will 
include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  sold  by  direct  marketing  if  you 
foil  to  meet  the  requirementa  contained  in 
section  10; 

(C)  That  is  damaged  solely  by  uninsured 
causes:  or 

(D)  For  which  you  fail  to  provide 
production  records  that  are  acceptable  to  us: 

(ii)  Production  lost  due  to  uninsured 
causes; 
(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  Wa  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
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which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
defoning  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  For  all  states  except  California,  all 
harvested  and  appraised  marketable  pear 
production  firom  the  insunable  acreage. 

(3)  For  California,  all  harvested  and 
appraised  production  that: 

(i)  Meets  the  standards  for  first  grade 
canning  as  defined  by  the  California  Pear 
Advisory  Board  or  for  U.S.  Number  1  as 
defined  by  the  United  States  Standards  for 
Grades  of  Summer  and  Fall  Peara,  or  Pears 
for  Processing,  or  for  U.S.  Extra  Number  1  or 
U.S.  Number  1  as  defined  by  the  United 
States  Standards  for  Grades  of  Winter  Pears; 

(ii)  Is  accepted  by  a  processor  for  running 
or  packing;  or 

(iii)  Is  marketable  for  any  purpose. 
However,  if  the  peara  are  damaged  by  an 
insured  cause,  the  production  to  count  virill 
be  reduced  by  the  greater  of  the  following 
amounts: 

(A)  The  excess  over  ten  percent  (10%)  of 
pears  that  are  size  180  or  smaller  for  varieties 
other  than  Forelle,  Seckel  or  Winter  NeUs;  or 

(B)  The  result  of  dividing  the  value  per  ton 
of  such  peara  by  the  highest  price  electim  for 
the  insured  varietal  group,  subtracting  this 
result  from  1.000,  and  multiplying  this 
difierance  (if  positive)  by  the  nimiber  of  tons 
of  such  peara. 

12.  Written  Agreementa 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  foter  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
eSect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  wrritten  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premiimi  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy):  and 

(e)  An  application  for  a  written  agreement 
submitted  ajfter  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occuirad  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisfons. 

13.  Pear  Quality  Adjustment  Endorsement 

(a)  This  endorsement  applies  to  any  crop 
year  Provided, 

(1)  The  insured  pean  are  located  in  a  State 
other  than  California  and  the  actuarial  table 
designates  a  premium  rate  for  this 
endorsement; 

(2)  You  have  not  elected  to  insure  your 
pean  under  the  Catastrophic  Risk  Protection 
(CAT)  Endorsement; 


(3)  You  riected  it  on  your  application  or 
other  fonn  approved  by  us,  and  did  so  on  or 
befiore  the  sales  closing  date  ftv  the  initial 
crop  year  for  which  you  wish  it  to  be 
efEactive.  By  doing  so,  you  agreed  to  pay  the 
additional  premium  dmignated  in  the 
actuarial  table  for  this  optional  oovmage:  and 

(4)  You  or  we  did  not  cancel  it  in  writing 
on  or  before  the  cancellation  date.  Your 
election  of  CAT  coverage  for  any  crop  year 
after  this  endraaement  is  effective  wtil  be 
considered  as  notice  of  cancellation  by  you. 

(b)  If  the  pear  production  is  damaged  by 
hail  and  if  eleven  percent  (11%)  or  mora  of 
the  harvested  and  appraised  production  does 
not  grade  at  least  U.S.  No.  2  in  accordance 
with  applicable  United  States  Standards  for 
Grades  of  Stmuner  and  Fall  Pears,  United 
States  Standards  for  Grades  of  Winter  Pean, 
or  United  States  Standards  for  Grades  of 
Pears  for  Processing,  as  applicable,  due  solely 
to  hail,  the  amount  of  production  to  count 
will  be  reduced  as  follows: 

(i)  By  two  percent  (2%)  for  each  full  one 
percent  (1%)  in  excess  often  percent  (10%), 
when  eleven  percent  (11%)  through  sixty 
percent  (60%)  of  the  pears  foil  the  grade 
standard;  or 

(ii)  By  one  hundred  percent  (100%)  when 
more  than  sixty  percent  (60%)  of  the  peara 
foil  the  grade  standard. 

The  diffsrence  between  the  reduced 
production  determined  in  section  13(b)  and 
the  total  production  will  be  considered  as 
mil  producticm. 

(c)  Pean  that  are  knocked  to  the  ground  by 
wind  or  that  are  frozen  and  cannot  be  packed 
or  marketed  as  fiesh  pean  will  be  considered 
one  hundred  percent  (100%)  cull  production. 

(d)  Marketable  production  that  grades  less 
than  U.S.  No.  2  due  to  causes  not  covered  by 
this  endorsement  will  not  be  reduced. 

(e)  Fifteen  p>eroent  (15%)  of  all  production 
considered  as  cull  production  in  accordance 
with  section  13  (b)  and  (c)  will  be  production 
to  count. 

Signed  in  Washington,  D.C,  on  October  31, 
1996. 

K«meth  D.  Ackennan, 

Manager,  Federal  Crop  Insunmce 
Corporation. 

(PR  Doc.  96-28607  Filed  11-6-96;  8:45  am] 
BHJJNQ  OOOE  S4ie-FA-P 


7CFRPart457 
RIN  0663^856 

Common  Crop  Insurance  Regulations; 
Texas  Citrus  Fruit  Crop  Insurance 
Provisions;  Correction 

AQENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulation  which 
was  published  Thursday,  August  8, 
1996  (61  Fll  41297-41303).  The 
r^ulation  pertains  to  the  insurance  of 
Texas  citrus  fruit. 
EFFECTIVE  DATE:  November  6, 1996. 


FOR  FUimCR  INFORMATION  CONTACT: 
Louise  Naiber,  Program  Analyst, 
Resean±  and  Development  Division. 
Product  Development  Branch,  Federal 
Crop  Insurance  Corp(»ation.  United 
States  Department  of  Agriculttue,  9435 
Hobnes  Road,  Kansas  Qty,  MO  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Backgroand 

The  final  regulation  that  is  the  subject 
of  this  correction  was  intended  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured  and  to  combine 
the  Texas  Qtnis  Endorsement  with  the 
Common  Crop  Insurance  Policy  for  ease 
of  use  and  consistency  of  terms. 

Need  For  Correction 

As  pubUshed,  the  final  regulations 
contained  an  error  which  may  prove  to 
be  misleading  and' is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
August  8, 1996,  of  the  final  regulation 
at  61  FR  41297-41303  is  corrected  as 
follows: 

PART  457— [CORRECTED] 

1457.119    [ConecM] 

On  page  41302,  in  the  second  column, 
in  §  457.119,  section  10(a)(8)  is 
corrected  to  read  "Failiue  of  the 
irrigation  water  supply  if  caused  by  an 
instued  pteril  or  drou^t  that  occurs 
during  the  insurance  period." 

Signed  in  Washington  D.C,  on  October  31. 
1996. 

KaBnatfa  D.  Ackerman, 
Manc^T,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  96-28606  Filed  11-6-96;  8:45  am] 
BRXMO  oooe  S4ie-FA-r 


DEPARTMENT  OF  JUSTICE 

Immlgrstion  snd  Naturalization  Ssrvlos 

SCFRPartloa 
nN8No.18O2-0q 

Extanslon  of  Implementation  Date  for 
Use  of  Dsslgnatad  Rngsrprlnting 
Sendees 

AGENCY:  Immigration  and  Naturalizatian 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  A  final  rule  certifying 
Designated  Fingerprinting  Services 
(DFS)  to  take  fingerprints  of  applicants 
for  immigration  benefits  was  published 
by  the  Immigration  and  Naturalization 
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Service  ("the  Service")  in  the  Federal 
Regiater  on  June  4.  1996,  with  an 
effective  date  of  July  5.  1996. 
Implementation  was  to  have  begun  on 
November  1. 1996.  Due  to  an 
insufficient  number  of  certification 
requests  received  by  the  Service,  the 
Service  is  amending  its  regulations  by 
extending  the  implementation  date. 
This  will  give  prospective  DFSs 
additional  time  to  submit  their 
appUcations.  The  puipose  is  to  ensure 
adequate  fingerprint  services  are 
available  to  applicants  for  immigration 
benefits.  The  Service  will  now  require 
appUcants  for  immigration  benefits  to 
submit  fingerprints  taken  either  by 
Service  officers  or  those  entities  that 
have  filed  an  application  for  DPS 
certification  wit^  the  Service  before 
March  1,  1997. 

EFFECTIVE  DATE:  November  1. 1996. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Customer  Service  Branch.  Immigration 
and  Naturalization  Service,  Benefits 
Division.  Room  3040.  425  I  Street.  NW.. 
Washington.  IX  20536.  telephone  (202) 
307-3587  or  Jack  Rasmussen,  Staff 
Officer.  (202)  514-3156.  fax  (202)  514- 
2093. 

8UPP11MENTARY  INFORMATION: 

Background 

The  final  rule  certifying  Designated 
Fingerprinting  Services  (DFSs)  to  take 
fingerprints  of  applicants  for 
immigration  benefits  was  pubfished  by 
the  Service  in  the  Federal  Register  on 
June  4.  1996.  at  61  FR  28003.  and 
became  effective  on  July  5.  1996.  That 
final  rule  established  the  eligibility 
requirements  and  application 
procedures  for  DFS  certification.  The 
implementation  of  that  rule  will 
facilitate  the  processing  of  applicants  for 
immigration  benefits,  protect  the 
integrity  of  the  fingerprinting  process, 
and  relieve  the  strain  on  Service 
personnel  from  taking  fingerprints.  The 
final  rule  would  have  been 
implemented  in  two  stages:  (1)  As  of 
November  1,  1996,  the  Service  would 
have  required  thr*  all  fingerprints 
submitted  to  taken  by  a  Service 
employee,  a  DFS  fingerprinter. 
including  law  enforcement  agency  that 
is  registered  as  a  DFS.  or  an  intending 
DFS  who  has  completed  and  filed  an 
application  for  certification  with  the 
Service;  and  (2)  as  cf  January  1.  1997, 
the  Service  would  have  only  accepted 
fi-om  applicants  for  immigration  benefits 
fingerprint  cards  taken  by  an  approved 
or  authorized  entity  or  Service 
employee. 


Extension  of  the  ImplemenUtion  Data*      Executive  Order  12988 


In  order  to  ensure  adequate 
fingerprint  services  are  available  to 
applicants  for  benefits,  the  Service  is 
extending  the  DFS  implementation  date 
to  March  1.  1997.  As  of  that  date,  all 
fingerprints  submitted  to  INS  with 
applications  must  have  been  taken  by  a 
DFS  fingerprinter.  including  law 
enforcement  agencies  who  file  for  DFS 
status,  an  intending  DFS  who  has 
completed  and  filed  an  application  for 
certification  with  the  Service,  or  a 
Service  employee.  The  time  required  for 
adjudication  of  an  application  may  vary 
due  to  the  need  for  additional 
information.  Since  we  do  not  wish  to 
interrupt  the  operation  of  a  business 
unnecessarily,  no  final  cessation  date 
for  the  authority  of  "pending" 
applications  will  be  imposed  until  the 
application  has  been  adjudicated. 
However,  prospective  DFSs  who  file 
their  applications  on  or  after  March  1, 
1997.  must  wait  until  after  their 
appUcations  have  been  processed  and 
they  have  been  certified  by  the  Service 
before  beginning  to  provide  fingerprint 
services. 

The  Service's  implementation  of  this 
rule  as  a  final  rule  is  based  on  the  "good 
cause"  exception  found  at  5  U.S.C. 
553(b)(B).  The  reason  and  necessity  for 
immediate  implementation  are  as 
follows:  This  regulation  relates  to 
agency  management  and  practice  of 
good  customer  service  because  it  will 
give  prospective  DFSs  more  time  to  file 
their  applications  and  allow  the  public 
to  utilize  fingerprinting  services  in  their 
own  communities. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  merely  extends  the 
implementation  date  to  allow 
prospective  DFS's  sufficient  time  to 
submit  their  applications. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Natiutdization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 


This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.O.  12968. 

Executive  Order  12812 

The  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  nUe  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Lift  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  103  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  103-POWER8  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILASlUTY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

AutfaorUy:  5  U.S.C.  552,  S52a:  B  U.S.C. 
1101, 1103, 1201. 1252  note,  125b,  1304, 
1356;  31  U.S.C.  9701;  E.O.  12356,  47  FR 
14874,  15557,  3  CFR,  1982  Comp.,  p.  166;  8 
CFR  part  2. 

2.  Section  103.2  is  amended  by: 

a.  Revising  the  introductory  text  in 
paragraph  (e)(3);  and 

b.  Revising  paragraph  (e)(3)(ii),  to  read 
as  follows: 


f103J    Applications,  petitions, 
documents. 


(e)*   *   • 

(3)  Transition  to  use  designated 
fingerprinting  services.  As  of  March  1, 
1997,  the  Service  will  not  accept 
fingerprint  cards  for  immigration 
benefits  unless  they  are  taken  by: 
•        •        •        *        • 

(ii)  An  intending  DFS  or  organization 
that  has  completed  and  filed  an 
application  for  DFS  status  prior  to 
March  1, 1997,  which  may,  pending  the 
Service's  action  upon  its  application, 
take  fingerprints  and  complete  the  Form 
I-850A.  indicating  that  its  application 
for  DFS  status  is  pending.  This 
provisional  authority  for  an  outside 
entity  shall  cease  when  its  application 
is  denied; 
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Dated:  October  31. 1996. 
Doris  Meiamer, 

Commissioner,  Immigration  and 

Naturalization  Service. 

(FR  Doc.  96-28585  Filed  11-1-96;  4:25  pm] 

BNJJNQ  OOOC  44ie-1<Mi 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 

Pocket  No.  27219;  Amendment  121-261] 

BIN  2120-AO74 

Protective  Breathing  Equipment; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  docimient  contains  a 
correction  to  the  Protective  Breathing 
Equipment  final  rule.  61  FR  43918, 
published  August  26, 1996.  The  rule 
amended  the  regulations  governing 
portable  protective  breathing  equipment 
(PBE)  required  for  crewmembers'  use  in 
combating  in-flight  fires.  It  is  intended 
to  codify  exemptions  currently  in  place, 
clarify  ambiguities  ia  the  existing 
regulation,  and  allow  air  carriers  added 
flexibility  with  compliance  while 
maintaining  or  increasing  safety.  This 
action  will  correct  the  final  rule 
statement  that  removes  paragraph  (d)(1) 
of  §  121.337,  since  paragraph  (d)  of 
$  121.337  was  removed  as  a  result  of  the 
Commuter  Operations  and  General 
Certification  and  Operations 
Requirement  final  rule,  60  FR  665832, 
published  December  20, 1995. 

EFFECTIVE  DATE:  November  7, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Davis,  202-267-8096. 

The  Correction 

In  considering  of  the  foregoing,  the 
Federal  Aviation  Administration 
corrects  the  final  rule  published  August 
26, 1996,  (61  FR  43918)  amending  14 
CFR  part  121.  On  page  43921  in  the 
third  colimm,  amendatory  instruction 
number  2  is  corrected  to  read  as  follows: 
"2.  Section  121.337  is  amended  by 
removing  paragraph  (b)(9)(i);  by 
redesignating  paragraphs  (b)(9)(ii), 
(b)(9)(iii),  and  (b)(9)(iv)  as  (b)(9)(i), 
(b)(9)(ii),  and  (b)(9)(iii);  by  revising 
paragraph  (b)(9)(iii);  and  by  revising 
newly  designated  paragraph  (b)(9)(iii)." 


Issued  in  Washington,  DC  on  Ortober  28. 
1996. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel. 
(FR  Doc.  96-27991  Filed  11-6-96;  8:45  am] 
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Coast  Guard 
33  CFR  Part  117 

[CQDO5-05-081] 

RIN  2115-AE47 

Drawt>rkige  Operation  Regulations; 
Anacostia  River,  Washington,  DC 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the 
Consolidated  Rail  Corporation 
(CONRAIL),  the  Coast  Guard  is  changing 
the  regulations  that  govern  the  operation 
of  the  railroad  bridge  across  the 
Anacostia  River,  mile  3.4  at 
Washington,  DC,  by  extending  the 
winter  seasonal  restrictions  and 
reducing  the  hours  of  oi}eration  during 
the  boating  season.  This  rule  is  intended 
to  relieve  the  bridge  owner  of  the 
burden  of  having  a  bridgetender  staff  the 
bridge  during  periods  of  non-use,  while 
still  providing  for  the  reasonable  needs 
of  navigation. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
December  9, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
U.S.  Coast  Guard  AUantic  Area,  at  (757) 
398-6222. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

On  January  10, 1996,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled 
"Drawbridge  Operation  Regulations; 
Anacostia  River,  Washington,  DC"  in 
the  Federal  Register  (61  FR  709).  The 
comment  period  ended  April  9, 1996. 
Four  comments  were  received.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

The  OONRAIL  drawbridge  crosses  the 
Anacostia  River  at  mile  3.4.  The 
proposed  changes  were  requested  by 
CONRAIL  to  extend  the  Winter  seasonal 
restrictions,  and  reduce  the  hours  of 
operation  during  the  boating  season, 
litis  will  relieve  the  bridge  owner  of  the 
biuden  of  having  a  bridgetender  staff  the 
bridge  during  periods  of  non-use. 


Discussion  (rf^  Comments  and  n««ngw 

Current  33  CFR  117.253(b)  requires 
the  draw  of  the  CONRAIL  bridge  to 
open  on  signal:  At  any  time  for  public 
vessels.  State  and  local  govmnment 
vessels,  commercial  vessels,  and  any 
vessels  in  an  emergency  involving 
danger  to  life  or  property  year  round;  on 
Saturdays,  Simdays  and  Federal 
holidays  from  April  1  through 
September  30  for  recreational  boats;  and 
on  Weekdays  other  than  Federal 
holidays  between  the  hours  of  7  a.m. 
and  11  p.m.  from  April  1  through 
September  30  for  recreational  boats.  It 
must  open  at  all  other  times  for 
recreational  boats  if  at  least  eight  hours 
notice  is  given.  Under  the  proposed 
changes  to  §  117.253(b)  in  the  NPRM, 
the  bridge  would  be  required  to 
continue  to  open  on  signal  year  round 
for  public  vessels,  State  and  local 
government  vessels,  commercial  vessels, 
and  any  vessels  in  an  emergency 
involving  danger  to  life  or  property. 
However,  it  would  not  be  required  to 
open  on  signal  for  recreational  vessels 
except  between  the  hours  of  9  a.m.  and 
12  noon  and  1  p.m.  and  6  p.m.  from 
May  15  to  September  30.  It  would  also 
be  required  to  open  between  6  p.m.  and 
7  p.m.  from  May  15  to  September  30  is 
notice  is  given  to  the  bric^  tender  not 
later  than  6  p.m.  on  the  day  on  which 
the  opening  is  requested. 

Four  comments  were  received.  A 
letter  bom  a  group  of  Anacostia  River 
bridge  tenders  claimed  that  the  volume 
of  traffic  would  increase  as  a  result  of 
proposed  development  upriver  from  the 
bridge.  According  to  the  comment,  the 
State  of  Maryland  recentiy  purehased  an 
upriver  marina  and  has  begun 
renovations  to  attract  additional  boating 
traffic.  It  also  claimed  that  the  data  on 
which  CONRAIL  based  its  request  was 
invalid.  It  asked  the  Coast  Guard  to 
delay  any  changes  in  the  bridge 
operating  schedule  until  after  the  1996 
boating  season.  A  second  letter  from  a 
transportation  woikers  union  asked  the 
Coast  Guard  to  deny  the  requested 
change.  It  also  claimed  that  planned 
development  by  the  State  of  Maryland 
would  increase  boating  traffic  and  that 
the  request  was  based  on  invafid  data. 
A  letter  fit>m  a  conservation  group 
opposed  the  proposed  changes  due  to 
concerns  that  they  would  restrict  access 
by  emergency  response  vessels  and 
would  have  a  negative  impact  on 
recreational  boating.  A  letter  from  D.C. 
Fireboats  expressed  concern  that  the 
proposed  changes  would  restrict  access 
by  emergency  response  vessels  during 
periods  of  unexpected  high  water  which 
would  require  a  bridge  opening  for  their 
boats.  It  did  not  oppose  die  proposed 
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changes,  but  asked  that  pnx»durBs 
should  be  In  place  to  allow  the  bridge 
to  be  opened  on  short  notice. 

Copies  of  the  conunents  were 
provided  to  CX)^4RAIL.  In  its  letter  of 
May  6, 1996.  a  copy  of  which  is  in  the 
public  docket  for  this  rulemaking. 
(X)NRAIL  responded  to  the  conunents. 
It  contended  that  the  impact  of  upriver 
development  was  speculative,  and 
noted  that  the  State  of  Maryland  did  not 
comment  on  the  proposed  changes.  It 
noted  that  historic  data  for  1993  and 
1994  showed  infrequent  bridge 
openings  and  that  under  the  proposed 
changes  the  bridge  would  continue  to  be 
manned  and  open  on  demand  during 
periods  of  most  frequent  use.  It  agreed 
that  arrangements  are  needed  to  open 
the  bridge  for  emergency  response 
vessels  on  short  notice,  and  they  will  be 
required  to  post  a  sign  providing  a 
24-hour  emergency  point  of  contact. 
CONRAIL  advised  the  Coast  Guard  that 
once  a  request  for  an  emergency 
opening  is  received  during  periods  the 
bridge  is  unmanned,  an  opening  will 
occur  within  30  minutes  of  that  request. 
D.C.  Fireboats  expressed  to  the  Coast 
Guard  that  this  arrangement  is 
acceptable  to  them  and  relieves  their 
concerns. 

The  Coast  Guard  believes  that  the 
historic  data  indicates  that  adoption  of 
the  proposed  changes  will  continue  to 
meet  the  reasonable  needs  of  navigation. 
The  schedule  may  be  further  revised  as 
needed  to  respond  to  changes  in  traffic 
volume.  The  Coast  Guard  agrees  that 
timely  bridge  openings  for  emergency 
response  vessels  must  be  ensured,  and 
this  ruleitiaking  does  not  change  that 
requirement.  To  ensure  a  rapid 
response,  the  Coast  Guard  has  added  a 
requirement  that  CONRAIL  post  a  sign 
on  the  bridge  providing  a  24-hoiir 
emergency  point  of  contact  to  arrange 
for  bridge  openings  on  shori  notice 
when  the  bridge  is  unmanned. 

Ragnlatory  Eveluetlan 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  1 2866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  frtim  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1 1040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  bill  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 


SmeO  Entities 

Under  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  rule  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

CoUectioa  of  Inlbrmatioii 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  determined  that  this  rule  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

EnTiraomenl 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B  (as  amended.  50 
FR  38654.  29  July  1994).  this  rule  is 
categorically  excluded  from  further 
environmental  doctimentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subfecta  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  117  of 
Title  33.  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  117— ORAWBRtOQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authartty:  33  U.S.C  499;  49  CFR  1.46:  33 
CFR  1.0S-l(g):  Section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587. 106 
Stat.  5039. 

2.  In  §  117.253.  paragraphs  (b)(l)(ii) 
and  (iii)  are  revised,  and  paragraph 
(b)(3]  is  added  to  read  as  follows: 


1 117.213 

•  •         •         •         • 

(b)  •  •  • 

(1)  •  •  • 
(i)  •  •  • 

(ii)  Between  9  a.m.  and  12  noon  and 
between  1  p.m.  and  6  p.m.  from  May  15 
throiigh  September  30. 

(iii)  Between  6  p.m.  and  7  p.m.  frt)m 
May  15  through  September  30  if  notice 
is  given  to  the  bridgetender  not  later 
than  6  p.m.  on  the  day  for  which  the 
opening  is  requested. 

•  •        •        •        • 

(2)  •   •   • 

(3)  The  owners  of  the  bridge  shall 
provide  and  keep  in  good  legible 
condition  signs  providing  a  24-hour 
emergency  telephone  number  which 
may  be  called  to  arrange  for  bridge 
openings.  The  signs  shall  be  painted  in 
contrasting  colors  with  letters  and 
numbers  not  less  than  six  inches  high. 
The  signs  shall  be  placed  on  the  bridge 
so  that  they  are  plainly  visible  to  the 
operator  of  any  vessel  approaching  the 
bridge  frx>m  either  upstraam  or 
downstream. 

Dsted:  October  18, 1996. 
Kant  R  WUllaflM. 

Vice  Admiral,  U.S.  CooMt  Guard  Commander. 
Fifth  Coast  Guard  Dittrict 

(FR  Doc.  96-28651  Filed  11-6-96;  8:45  am] 
saxsiQ  oooa  4tis-«4-H 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart3 
Rm2900-AI38 


t  AsaoctelMl  WHh  Expomun  to 
CeftBlo  Itoftiiclde  Agents  (Piuaiato 
Cancer  and  Aout*  and  Subaeuta 
Partpliacal  Neuropattty) 

AQCNCY:  Department  of  Veterans  Afiiairs. 
ACnOM:  Final  rule. 

8UMMAAY:  This  document  amends  the 
Department  of  Veterans  Afiairs  (VA) 
adjudication  regxilations  concerning 
presiunptive  service  connection  for 
certain  diseases  for  which  there  is  no 
record  of  the  disease  during  service. 
This  amendment  is  necessary  to 
implement  a  decision  of  the  Secretary  of 
Veterans  AfEairs,  under  the  authority 
granted  by  the  Agent  Orange  Act  of 
1991,  that  there  is  a  positive  association 
between  exposure  to  herbicides  used  in 
the  Republic  of  Vietnam  dtiring  the 
Vietnam  era  and  the  subsequent 
development  of  prostate  cancer  and 
acute  and  subacute  peripheral 
neuropathy.  The  intended  effect  of  this 
amendment  is  to  establish  presumptive 


Federal  Register  /  Vol.  61.  No.  217  /  Thursday,  November  7,  1996  /  Rules  and  Regulations    57587 


service  connection  for  those  conditions 
based  on  herbicide  exposure. 
EFFECTIVE  DATE:  This  amendment  is 
effective  November  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Constiltant,  Regulations  Staff, 
Compensation  and  Pension  Service 
(213),  Veterans  Benefits  Administration, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420,  telephone  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  VA 
published  a  proposal  to  amend  38  CFR 
3.307(a)  and  3.309(e)  to  establish 
presvunptive  service  connection  for 
prostate  cancer  and  acute  and  subacute 
peripheral  neuropathy  based  on 
exposure  to  herbicides  in  the  Federal 
Register  of  August  8, 1996  (61  FR 
41368-71).  Interested  persons  were 
invited  to  submit  written  comments 
concerning  the  proposal  on  or  before 
September  9, 1996.  We  received  three 
comments  from  private  individuals;  one 
comment  from  a  veterans'  service 
oiganization,  the  Vietnam  Veterans  of 
America,  Inc.;  and  one  comment  from  a 
United  States  Senator. 

The  Vietnam  Veterans  of  America, 
Inc.,  indicated  that  it  had  no 
reservations  with  the  language  of  the 
proposed  rule,  commended  VA's  timely 
response  to  the  1996  National  Academy 
of  Sciences  (NAS)  report  "Veterans  and 
Agent  Orange:  Update  1996,"  and  urged 
VA  to  publish  the  final  regulations  as 
soon  as  possible  in  cotier  to  afford  the 
earLest  possible  effective  date  for 
compensation  benefits  based  on 
herbicide-related  prostate  cancer  and 
acute  and  subacute  peripheral 
neuropathy. 

Two  commenters  asked  that  VA  defer 
publishing  final  regulations  imtil  it 
could  study  Vietnam  veterans  suffering 
from  chronic  peripheral  neuropathy. 

38  U.S.C.  1116(c)(1)(A)  requires  that 
the  Secretary,  not  later  than  60  days 
after  the  date  on  which  he  receives  a 
report  from  NAS,  determine  whether  a 
presumption  of  service  connection  is 
warranted  for  each  disease  covered  by 
the  report  and,  if  the  Secretary 
determines  that  a  presiunption  is 
warranted,  issue  proposed  regulations 
within  60  days  thereafter.  38  U.S.C. 
1116(c)(2)  requires  the  Secretary  to  issue 
final  regulations  establishing 
presumptive  service  connection  for  any 
condition  for  which  he  determines  there 
is  a  positive  association  with  exposure 
of  humans  to  an  herbicide  agent  not 
later  than  90  days  after  he  has  issued 
proposed  regulations.  The  Secretary  is 
not  free  to  ignore  these  statutory 
requirements.  For  reasons  more  fully 
explained  in  the  proposal,  the  Secretary 
has  concluded  that  presumptive  service 
connection  is  warranted  for  acute  and 


subacute  peripheral  neuropathy,  and 
VA  is,  therefore,  proceeding  with 
publication  of  a  final  rule 
notwithstanding  these  comments. 

One  commenter  noted  that  VA  had 
previously  proposed  to  recognize  an 
association  between  peripheral 
neuropathy  and  exposure  to  dioxin 
without  excluding  chronic  peripheral 
neuropathy  and  stated  it  should  now 
recognize  chronic  peripheral 
neuropathy  as  associated  with  herbicide 
exposiue  since  the  only  changed 
circumstance  was  VA's  subsequent 
contract  with  NAS  to  review, 
summarize,  and  assess  the  scientific 
evidence  concerning  the  association 
between  herbicide  exposure  and 
particular  diseases. 

In  the  Federal  Register  of  January  21 , 
1992  (See  57  FR  2236-38),  VA 
published  a  proposed  rule  to  recognize 
an  association  between  peripheral 
neuropathy  and  exposure  to  herbicides 
containing  dioxin;  however,  a  final  rule 
was  never  published.  That  proposed 
rulemaking  was  initiated  to  Implement 
a  preliminary  determination  under  the 
provisions  of  the  Veterans'  Dioxin  and 
Radiation  Exposing  Compensation 
Standards  Act,  Public  Law  98-542,  that 
there  was  a  significant  statistical 
association  between  exposure  to 
herbicides  containing  dioxin  and  the 
subsequent  development  of  peripheral 
neuropathy. 

The  Agent  Orange  Act  of  1991,  Public 
Law  102—4,  established  different 
standards  governing  VA  rulemaking 
than  were  applicable  under  Public  Law 
96-542.  Under  the  Agent  Orange  Act, 
VA  is  required  to  determine,  based  on 
reports  from  NAS  and  all  other  sound 
medical  and  scientific  information  and 
analyses  available  to  it,  whether  the 
credible  evidence  for  an  association 
between  herbicide  exposure  and  a 
disease  is  equal  to  or  outweighs  the 
credible  evidence  against  an  association. 
NAS  reports  received  by  VA  in  1993 
and  1996  reviewed  a  broader  range  of 
medical  and  scientific  evidence  than  VA 
had  considered  in  connection  with  the 
1992  proposed  rules,  including  several 
studies  published  since  January  21, 
1992,  and  concluded  that  there  was 
inadequate/insufficient  evidence  to 
determine  whether  an  association  exists 
between  herbicide  exposure  and  chronic 
peripheral  neuropathy.  Pursuant  to  the 
standards  of  the  Agent  Orange  Act,  VA 
has  determined  that  the  evidence 
against  an  association  between 
herbicide  exposure  and  chronic 
peripheral  neuropathy  outweighs  the 
evidence  for  such  an  association  and 
has  published  a  notice  of  that 
determination,  including  an  explanation 
of  the  scientific  basis  for  that 


determination,  in  the  Federal  Ri^iiter 
of  August  8, 1996  (See  61  FR  41442, 
41446-47).  Accordingly,  because  VA's 
determination  is  based  upon  a  different, 
and  more  comprehensive,  body  of 
evidence,  and  the  specific  rulemaking 
requirements  of  the  Agent  Orange  Act, 
we  take  no  action  based  on  this 
conunent. 

Another  commenter  urged  VA  to 
expand  the  scope  of  the  proposed  rule 
to  include  presumptive  service 
connection  for  chronic  peripheral 
neuropathy  because  of  the  lack  of 
\miformity  in  the  scientific  literature. 

NAS,  in  its  1996  report,  assigned 
chronic  peripheral  neuropathy  to  a 
category  labeled  inadequate/insufficient 
evidence  to  determine  whether  an 
association  exists.  NAS  defined  that 
category  as  meaning  that  the  available 
studies  are  of  insufficient  quality, 
consistency,  or  statistical  strength  to 
permit  a  conclusion  regarding  the 
presence  or  absence  of  an  association 
with  herbicide  exposure.  The  studies 
reviewed  by  NAS  suggested  that  the 
development  of  peripheral  neuropathy 
can  follow  high  levels  of  exposure  to 
herbicides,. and  that  peripheral 
neuropathy  associated  with  herbicide 
exposure  will  manifest  very  soon  after 
exposure.  The  trend  to  recovery 
reported  and  the  negative  findings  of 
many  long-term  followup  studies  of 
peripheral  neuropathy  suggested  that  if 
such  a  neuropathy  develops,  it  resolves 
with  time.  These  findings  are  consistent 
with  the  findings  of  other  studies  that 
found  no  evidence  of  increased 
occurrence  of  chronic  peripheral 
neuropathy  after  TCDD  exposure.  The 
Secretary  determined  that  a  positive 
association  does  not  exist  between 
herbicide  exposure  and  the  subsequent 
development  of  chronic  peripheral 
neuropathy  (See  61  FR  41446-47). 
Accordingly,  VA  takes  no  action  based 
on  this  comment. 

One  commenter  submitted  analyses 
by  two  individuals  contending  then  is 
an  association  between  herbicide 
exposure  and  chronic  peripheral 
neuropathy  and  stated  that  NAS  did  not 
consider  these  analyses. 

The  first  of  those  analyses  is 
contained  in  a  February  19, 1992,  letter 
from  an  environmental  scientist  with 
the  United  States  Environmental 
Protection  Agency  (EPA)  conunenting 
on  VA's  January  1992  proposed  rule  to 
recognize  an  association  between 
herbicide  exposure  and  peripheral 
neuropathy  becoming  manifest  within 
10  years  after  exposure  to  herbicides 
containing  dioxin.  As  noted  above,  the 
proposed  rule  was  never  finalized.  Hie 
comment,  among  other  things,  disagreed 
with  the  proposal  to  limit  the 
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recognized  association  to  only  those 
peripheral  neuropathies  becoming 
manliest  within  10  y«an  after  exposure. 
The  commenter  asserted  that  neurotoxic 
damage,  such  as  peripheral  neuropathy, 
may  not  be  clinically  detectable  for 
many  years  and  that,  therefore, 
peripheral  neuropathy  due  to  herbicide 
exposure  may  become  maniiiBSt  more 
than  ten  years  after  exposiu«.  Although 
NAS  apparently  did  not  consider  the 
February  19. 1992.  letter  to  VA  in  iU 
review  of  the  medical  and  scientific 
literature,  we  note  that  the  author  of  that 
letter  presented  testimony  to  NAS  at  the 
September  9. 1992.  public  meeting  held 
by  NAS  prior  to  the  issiiance  of  its 
initial  re(>ort.  (Veterans  and  Agent 
Orange:  Health  Effects  of  Herbicides 
Used  in  Vietnam,  1993.  Appendix  B.  B- 
10.).  To  that  extent,  this  author's  views 
have  been  called  to  the  attention  of 
NAS. 

The  second  analysis  submitted  by  the 
commenter  is  contained  in  a  May  20. 
199S,  letter  from  a  retired  consultant  in 
genetic  toxicology  to  an  American 
Legion  official  discussing  the  initial 
NAS  report.  The  author  of  that  letter 
stated  that  the  methodology  and 
analysis  used  by  NAS  was  deficient  in 
failing  to  give  proper  consideration  to 
studies  of  toxlcological  effects  in 
animals,  failing  to  give  proper 
consideration  to  clinical  reports  of 
individual  cases  involving  herbicide 
exposure  and  its  effects,  and  failing  to 
address  the  synergistic  effects  of 
exposure  to  other  substances,  such  as 
insecticides,  disinfectants,  solvents,  and 
prescription  drugs.  The  author  further 
stated  that  peripheral  neuropathy  is 
strongly  associated  with  human 
exposure  to  components  of  herbicides 
used  in  Vietnam,  and  that  the  authtv 
was  personally  aware  of  published 
rliniral  reports  of  54  individuals  who 
developed  peripheral  neuropathy 
shortly  after  exposure  to  2,4-0. 

Based  on  its  review  of  numerous 
studies  and  case  reports,  NAS 
concluded  that,  although  some  case 
reports  suggested  that  acute  or  subacute 
peripheral  neuropathy  can  develop 
shortly  after  exposure  to  dioxin  and 
related  products,  the  most  rigorously 
conducted  studies  argued  against  a 
relationship  between  dioxin  or 
herbicides  and  chronic  peripheral 
neuropathy.  In  view  of  the  evidence  that 
acute  and  subacute  peripheral 
neuropathies  resolve  within  a  short  time 
and  the  negative  findingw  of  the  most 
rigorous  long-term  studies  of  herbicide 
exposure.  VA  has  concluded  that  the 
evidence  against  an  association  between 
chronic  peripheral  neuropathy  and 
herbicide  exposure  outweighs  the 
evidence  for  such  an  association.  The 


analyses  submitted  by  the  conunenter 
do  not  alter  that  condusion. 

Althou^  one  of  the  analyses  states 
that  the  effects  of  neurotoxic  damage, 
such  as  peripheral  neuropathy,  may  first 
become  clinically  detectable  many  ]rears 
after  exposure,  the  studies  discussed  by 
NAS,  including  followup  studies 
conducted  15  and  30  years  after 
exposure,  generally  showed  no 
si^ficant  increase  in  peripheral 
neuropathy  in  the  exposed  populations. 
Further,  although  the  other  analysis 
referenced  clinical  reports  of  54 
individuals  who  developed  peripheral 
neuropathy  shortly  after  e^qMwure  to 
2,4-D,  that  fact  is  consistent  with  the 
conclusion  that  acute  and  subacute 
peripheral  neuropathy  may  develop 
shortly  alter  exposure  but  does  not 
demonstrate  that  chronic  peripheral 
neuropathy  is  associated  with  herbicide 
expocure.  The  alleged  methodological 
deficiencies  in  the  1993  NAS  report  also 
do  not  alter  our  conclusion.  The  1996 
NAS  report  discussed  both  animal 
studies  and  case  reports,  where  relevant, 
in  its  review  of  the  available  scientific 
and  medical  literatiue.  Further,  NAS 
properly  focused  on  the  health  effects  of 
exposure  to  herbicides,  as  reqvdred  by 
the  Agent  Orange  Act  of  1991,  nther 
than  on  exposure  to  other  substances. 

This  same  commenter  also  forwarded 
a  copy  of  a  General  Accounting  Office 
(GAO)  report  ooDceming  (1)  the  efforts 
of  the  Department  of  Health  and  Htmian 
Services'  Centers  for  Disease  Control 
(CDC)  to  study  the  effects  of  Agent 
Orange  on  the  health  of  Vietnam 
veterans  and  (2)  CDC's  contracting  and 
contract  administration  practices  on 
contracts  it  awarded  for  the  studies. 
Since  this  GAO  report  does  not  concern 
the  NAS  literature  review  or  its 
reconunendations  regarding  prostate 
cancer  or  peripheral  neuropathy,  we 
will  not  amend  the  propoeed  rule  based 
on  that  report. 

Another  conunenter  said  that  in 
estimating  the  five-year  beii«»3t  cost  of 
this  rulemaking,  VA  should  consider 
that,  in  the  case  of  retired  military 
persoimel,  any  increase  in  VA  bnieflt 
payments  is  offset  by  a  reduction  in 
military  retired  pay. 

When  estimating  the  cost  of  a 
proposed  rule.  VA  is  determining  the 
potential  cost  to  VA  nther  than  to  the 
Federal  Government  as  a  whole. 
However,  VA  recognizes  that  the  cost  to 
the  Govenunent  of  expansion  of 
entiUement  to  compensation  based  (m 
herbicide  exposure  may  be  ofiset  to 
some  degree  by  a  reduction  in  military 
retired  pay  because  retired 
servicemembera  cannot  receive  both 
benefits  concurrenUy  and  must  waive 


retired  pay  to  receive  compensation 
fromVA. 

The  six-year  benefit  costs  for  prostate 
cancer  based  on  herbicide  exposure  is 
$65.3  millicm,  with  an  administrative 
cost  of  $959,000.  Additionally,  the 
medical  care  cost  over  six  yean  is  $38 
million.  Prostate  cancer  is  a  male 
genitourinary  cancer  that  shows  marked 
Increased  prevalence  with  age. 
Accordingly,  costs  beyond  the  six-year 
period  would  likely  be  substantially 
higher. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule  which  is  now  adopted  without 
change;  except  that  amendatory 
instruction  f  2  is  changed  from  the 
proposal  to  correct  a  typographical 
error. 

Punuant  to  the  provisions  of  38 
U.S.C.  1116(c)(2),  this  final  nile  is  made 
effective  on  the  date  of  publication  in 
the  Federal  Ksfialar. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  an 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C  601-612. 
These  amendments  would  not  directly 
affact  any  small  entities.  Only  claimants 
for  VA  benefits  could  be  directly 
afiiBcted.  Therefore,  pursuant  to  5  U.S.C 
605(b),  these  amendments  are  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

The  Catalog  of  Fedoisl  Domartic 
Auistance  program  numben  are  64.109  and 
M.llO. 

Lial  of  Sabiacts  in  38  CFR  Part  3 

Administntive  pnctice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  October  29, 1996. 


Secntary  of  Veterans  Affain. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3-AOJUOICA'nON 

Subpart  A    Punilon.  Cowpwi— tlon, 
and  OapaiKtoncy  and  IndOTinlty 
Conipanaation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Aniharity:  38  U.S.C.  501(al,  unless 
otherwise  noted 

fSJOT    [Amended] 

2.  In  §  3.307,  paragraph  (a)(6)(ii)  is 
amended  by  removing  "chloracne  and" 
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and  adding,  in  its  place,  "chloracne,": 
and  by  adding  ".  and  acute  and 
subacute  peripheral  neuropathy" 
immediately  following  "tarda". 

fX308    [Ainendedl 

3.  In  §  3.309,  paragraph  (e),  the  listing 
of  diseases  is  amended  by  adding 
"Acute  and  subacute  peripheral 
neuropathy"  between  "Non-Hodgkin's 
lymphoma"  and  "Porphyria  cutanea 
tarda";  by  adding  "Prostate  cancer" 
between  "Porphyria  cutanea  tarda"  and 
"Respiratory  canoen  (cancer  of  the  limg, 
bronchus,  larynx,  or  trachea)". 

4.  Section  3.309,  paragraph  (e)  is 
further  amended  by  redesignating  the 
Note  as  "Note  1:";  and  by  adding  "Note 
2:"  immediately  following  the  last  entry 
in  note  1  to  read  as  follows: 


13.300 


subject  to  presumptive 


asfviee  connection. 


(e)*  •  * 

Note  2:  For  purposes  of  this  section,  the 
term  acute  and  subacute  peripheral 
neuropathy  means  transient  peripheral 
neuropathy  that  appears  within  weeks  or 
months  of  exposure  to  an  herbicide  agent  and 
resolves  within  two  yean  of  the  date  of  onset 

[PR  Doc.  96-28683  Filed  11-6-96;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[NY001:FRL-6646-7] 

Claan  Air  Act  Final  Intsrtm  Approval  of 
Oparating  Parmlta  Program;  Naw  Yorit 

AQENCY:  Environmental  Protection 

Agoicy  (EPA). 

ACnOM:  Final  interim  approval. 

SUMMARY:  The  EPA  is  promulgating  final 
interim  approval  of  the  operating 
permits  program  that  the  State  of  New 
York  (NY)  submitted  in  accordance  with 
TiUe  V  of  the  Clean  Air  Act  (the  Act) 
and  its  implementing  regulations 
codified  at  Part  70  of  Title  40  of  the 
Code  of  Federal  Regulations  (40  CFR 
Part  70).  This  approved  interim  program 
allows  NY  to  issue  operating  permits  to 
all  major  stationary  sources,  and  to 
certain  other  sources,  for  a  period  of  two 
yean,  at  which  time  the  interim 
program  must  be  replaced  by  a  fiilly 
approved  program. 
EFFECTIVE  DATE:  This  interim  program 
will  be  effiective  December  9. 1996. 
ADDRESSES:  Copies  of  NY's  submittal 
and  other  supporting  infformation  used 
in  developing  the  final  interim  approval 
as  well  as  the  Technical  Support 


Document  are  available  for  inspection, 
during  normal  btisiness  hoius,  at  the 
following  location:  U.S.  Environm«ital 
Protecticm  Agency.  Region  2  Office,  290 
Broadway.  25th  Floor.  New  York,  NY 
10007-1866;  Attention:  Steven  C.  Riva. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  P.  DeGaetano.  Permitting 
Section.  Air  Programs  Branch,  Division 
of  Environmental  Planning  and 
Protection,  at  the  above  EPA  Office,  or 
at  telephone  number  (212)  637-4020. 

SUPPI^MENTARY  INFORMATION: 

I.  Background  and  Purpose 

The  Act  and  its  implementing 
regulations  at  40  CFR  Part  70  require 
that  States  develop  and  submit 
operating  permit  programs  to  the  EPA 
by  November  15, 1993.  and  that  the  EPA 
act  to  approve  or  disapprove  each 
program  within  one  year  after  receiving 
a  complete  submittal.  The  EPA  reviews 
State  programs  punuant  to  Section  502 
of  the  Act  and  the  Part  70  regulations, 
which  together  outline  the  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  reqtiirements  of  40  CFR  Part 
70,  EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  two  yean. 
If  a  State  does  not  have  an  approved 
program  by  the  end  of  an  interim 
program,  EPA  must  establish  and 
implement  a  federal  operating  permits 
program  for  that  State. 

On  July  30. 1996.  EPA  proposed 
interim  approval  of  the  operating 
permits  program  submitted  by  NY  (see 
61  FR  39617).  In  that  Federal  Register 
document,  EPA  indicated  thet  NY  was 
in  the  process  of  re-proposing  Appendix 
B  of  Title  6  of  the  Official  Compilation 
of  Codes,  Rules  and  Regulations  of  the 
State  of  New  York  (6  NYCRR)  Part  201 
(Appendix  B  is  entitied,  "Transition 
Plan  Application  Schedule"),  and  that 
such  would  be  finalized  prior  to  EPA's 
final  interim  approval  of  the  NY 
program.  Subsequently,  Appendix  B 
was  adopted  by  NY  on  September  11, 
1996,  and  became  effsctive  30-days  from 
that  date,  on  October  11, 1996. 

During  the  30-day  public  comment 
period  that  ended  on  August  29. 1996. 
two  comment  lettera  were  received  on 
the  aforementioned  EPA  proposal  to 
grant  NY  interim  program  approval  One 
comment  letter  supported  the  State 
program,  and  the  other  letter  provided 
a  number  of  comments  and  concerns 
and  asked  that  these  be  addressed.  A 
response  to  all  of  the  pertinent 
comments  received  is  included  in 
Section  II.B.  of  this  notice.  Based  upon 
EPA's  review,  none  of  the  comments 
received  altera  EPA's  decision  to 
approve  the  NY  program.  Therefore,  in 


this  notice,  the  EPA  is  taking  final 
action  to  promulgate  interim  approval  of 
the  NY  Operating  Pmnaits  Pro-am. 

IL  Final  Action  and  In^licaiions 

A.  Analysis  of  State  Submission 

On  July  30, 1996.  the  EPA  proposed 
interim  approval  of  NY's  TiUe  V 
Operating  Permits  Program.  The 
program  elements  discussed  in  the 
proposed  notice  are  unchanged,  except 
for  Appendix  B  of  6  NYCRR  Part  201, 
disciused  above.  EPA's  position 
remains  unchanged,  in  Uuit  the  NY 
program  substantially  meets  the 
requirements  of  40  CFR  Part  70. 

B.  Response  to  Public  Comments 

1.  Comments  From  the  Society  of 
Plastics  Industry,  Inc. 

In  this  letter,  dated  August  27, 1996, 
the  commenter  supports  NY's  efforts  to 
implement  an  operating  permits 
program.  In  addition,  the  commenter 
requested  that  EPA  finalize  its  August 

1994  and  August  1995  proposals  (to  40 
CFR  Part  70),  to  allow  the  State  to 
quickly  receive  final  program  approval. 

Response.  In  the  July  30, 1996  Federal 
Register  Notice,  EPA  listed  eight  items 
that  NY  must  correct  in  order  for  EPA 
to  grent  full  (rather  than  interim) 
program  approval  to  the  State.  Under  5 
of  these  8  items,  it  was  noted  that  EPA 
had  proposed  revisions  to  40  CFR  Part 
70  on  August  29, 1994  and  August  31, 

1995  which,  if  such  revisions  were  to  be 
promulgated  as  proposed,  would 
eliminate  these  5  issues  from  being  a 
barrier  to  full  program  approval  for  NY. 
That  is,  NY  would  not  have  to  revise  its 
regulations  for  these  5  issues  to  receive 
full  program  approval.  However,  NY 
will  still  be  required  to  revise  its 
regulations  with  respect  to  the  other  3 
issues  (refer  to  Section  HC,  below,  for 
additional  discussion  on  this  matter). 

EPA  is  required  to  grant  or  deny  Titie 
V  program  approval  based  on  current 
requirements.  At  present,  these 
requirements  are  those  listed  in  the  40 
CFR  Part  70  regulations  promulgated  on 
July  21, 1992.  Unless  and  until  ueee 
regulations  are  revised,  the  July  21, 1992 
vereion  will  be  applied  to  determine  a 
State  program's  approvability.  Also,  if 
future  revisicms  to  40  CFR  Part  70  do 
not  address  the  "Interim  Program 
Approval"  items  noted  in  EPA's  July  30, 

1996  FedOTal  Register  Notice,  th«i  New 
York  State  must  correct  those  items  as 
described  therein,  in  order  to  be  granted 
full  program  approval. 

2.  Comments  From  the  Consumer  Policy 
Institute 

This  letter,  dated  August  29, 1996, 
provided  a  number  of  comments  on 
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EPA's  proposed  interim  operating 
permits  program  approval  to  NY  (this 
included  specific  comments  to  EPA 
Region  2  on  its  proposed  approval  of 
NY's  program,  and  an  attachment  with 
comments  that  were  previously 
provided  to  NY  during  the  State's  public 
comment  period  relative  to  revisions  to 
regulations  codified  at  6  NYCRR  Parts 
200,  201  and  621).  In  today's  Notice, 
EPA  %vill  address  each  of  the  comments 
made  by  the  Consumer  Policy  Institute 
in  its  August  29th  submittal  that 
pertains  to  the  subject  Title  V  program. 
However,  a  number  of  other  comments 
in  this  letter  and  attachment  relate 
solely  to  how  changes  to  NY's 
permitting  rules  impact  the  State 
Implementation  Plan  (SIP).  Approval  of 
the  Title  V  permitting  program  does  not 
revise  any  SIP  requirements.  Therefore, 
these  SIP-related  comments  will  not  be 
addressed  in  this  Notice,  but  will  be 
defisrred  until  such  time  as  EPA 
processes  the  State's  rule  changes  as  a 
SIP  revision. 

a.  Public  Review.  The  commenter 
states  that  the  public  never  received  the 
permit  application  forms  or  the 
compliance  tracking  and  enforcement 
program  description  during  the 
comment  period,  and  that  a  chart  of  SIP- 
appUcable  requirements  (for  use  by  Title 
V-afiiscted  sources  to  ensure  that 
applications  list  all  SIP-applicable 
requirements)  was  still  being  prepared 
by  NY. 

Response.  As  was  noted  in  the  )uly 
30.  1996  Federal  Register,  which 
commoDced  the  public  comment  period, 
copies  of  the  State's  Title  V  operating 
permits  program  submittal  and  other 
supporting  information  are  available  for 
inspection  during  normal  business 
hours  at  the  EPA  Region  2  Office  and 
the  New  Yorl(  State  Department  of 
Envirorunental  Conservation  (NYSOEC) 
Central  Office,  located  in  Albany.  New 
York.  This  available  documentation 
included  both  the  permit  application 
forms,  as  well  as  the  compliance  and 
enforcement  program  description.  In 
addition,  the  )uly  30th  Notice  listed  two 
EPA  Region  2  representatives  that  could 
be  contacted  for  additional  information. 
Dxuing  the  30-day  public  comment 
period.  Region  2  personnel  did  not 
receive  any  calls  from  the  public 
requesting  to  visit  the  EPA  Office  to 
review  this  docvunentation,  or 
requesting  that  copies  be  provided. 

With  respect  to  the  compilation  of  a 
chart  of  SIP-apphcable  requirements, 
while  the  EPA  agrees  that  such  a   ■ 
document  will  be  a  valuable  guide  for 
applicants,  preparation  of  the  subject 
chart  is  not  a  criterion  of  approval  for 
a  State  Title  V  program.  Therefore,  lack 
of  a  final  SIP  chart  will  not  affect  EPA's 


determination  on  final  program 
approval. 

6.  Fee  Demonstration.  The  commenter 
states  that  the  purpose  of  the  fee 
demonstration  is  to  show  that  adequate 
resources  will  be  available  to  carry  out 
the  Title  V  program.  However,  the 
NYSDEC  (the  permitting  authority  in 
NY)  and,  specifically,  its  Air  Division, 
has  lost  large  numbers  of  employees. 
EPA  was  questioned  as  to  whether  the 
State's  fee  demonstration  identifies  the 
resources  for  program  implementation, 
and  whether  fees  are  being  spent  where 
intended,  or  are  being  fuxmeled 
elsewhere.  It  was  requested  that  State 
staff  that  will  work  on  this  program  be 
identified  by  name  and  technical 
qualifications. 

Response.  Based  upon  the  EPA's 
review  of  NY's  fee  demonstration,  it  has 
been  determined  that  the  State  has  the 
authority  to  collect  sufficient  fees  to 
implement  its  Title  V  program.  As  noted 
in  the  July  30. 1996  Federal  Ragietar 
Notice.  NY's  fee  demonstration  shows 
that  the  State  will  collect  the  equivalent 
of  EPA's  "presumptive  minimum"  fee 
amount  As  such,  as  delineated  at  40 
CFR  §  70.9.  a  detailed  analysis  showing 
staffing  and  qualifications  was  not 
required.  EPA  has  determined  that  the 
fees  collected  will  enable  NY  to 
adequately  implement  the  operating 
permits  program.  This  will  be  certified 
through  EPA's  ongoing  program  audit  of 
permitting  activities,  and  the  review  by 
EPA  of  State-prepared,  annual  program 
cost  documentation. 

c.  Definition  of  Source.  The 
commenter  states  that  NY  does  not 
define  "source"  as  that  term  is  defined 
in  the  Act.  Instead,  the  State  regulates 
by  'emission-point,'  and  this  difilerence 
between  the  State  regulations  and  40 
CFR  Part  70  would  allow  sources  to 
avoid  Title  V  permitting  via  emissions 
"capping"  of  one  or  more  emission 
units. 

Response.  First,  it  must  be  noted  that 
NY's  definition  of  source  is  consistent 
with  that  of  the  Act  (see  6  NYCRR  Part 
201-2(b)(21)).  In  addition,  the  rules 
promulgated  at  6  NYCRR  Part  201-6  are 
consistent  with  the  requirements  of  40 
CFR  Part  70.  in  that  all  major  stationary 
sources  of  air  pollution  will  need  to 
apply  for  and  obtain  a  Title  V  operating 
permit.  However,  major  sources  may 
wish  to  restrict  their  operations  by 
accepting  federally  enforceable  permit 
restrictions,  so  as  to  escape  from  the 
purview  of  Title  V.  and  may  do  so  by 
estabUshing  such  federally  enforceable 
limits  in  accordance  with  the  State  rules 
promulgated  at  6  NYCRR  Part  201-7 
(that  is.  such  sources  would  become 
"synthetic"  minor  sources).  These 
procedures  are  acceptable  in  accordance 


with  the  operating  permit  program 
requirements  del^eated  at  40  CFR  Part 
70  and.  as  such,  do  not  affect  EPA's 
determination  to  grant  NY  interim 
program  approval. 

d.  Pennitting  of  Dry  Cleaners.  The 
commenter  asserts  that  New  Yoii: 
should  have  made  a  provision  for 
permitting  non-major  area  source  dry 
cleaners. 

Response.  With  respect  to  non-major 
sources  regulated  under  section  112  of 
the  Act  after  July  21.  1992.  40  CFR  Part 
70  provides  that  permitting 
requirements  will  be  determined  at  the 
'  time  that  the  new  standard  is 
promulgated.  However,  for  dry  cleaners 
and  numerous  other  non-major  sources 
regulated  under  section  112.  EPA 
promulgated  regulations  deferring  the 
Title  V  permitting  of  such  sources  until 
December.  1999  (see  61  FR  27785.  dated 
Jime  3. 1996).  Prior  to  that  point  in  time. 
EPA  will  determine  whether  permanent 
exemptions  to  Title  V  permitting  should 
be  established. 

e.  Two-Phased  Application.  The 
commenter  asserts  that  use  of  a  two- 
phased  application  system  by  NYSDEC 
during  its  3-year  transition  period  wiU 
impact  the  public's  right  to  review 
complete  applications  and  participate  in 
enforcement  activities.  In  addition,  the 
commenter  states  that  the  plan  provides 
for  permit  shield  protection  baaed  only 
on  Phase  I  submittals. 

Response.  A  two-phased  application 
system,  such  as  the  one  established  by 
NY.  is  discussed  in  EPA's  first  "White 
Paper."  dated  July  10. 1995.  This 
guidance  document  provides  that 

Sermitting  authorities  have  considerable 
exibility  in  initially  processing  the 
large  amount  of  applications  over  a  3- 
year  period,  and  detennining 
application  completeness  pursuant  to  40 
CFR  §  70.5(c).  It  further  discusses  the 
need  to  balance  the  receipt  of 
information  to  support  timely  permit 
issuance  versus  the  workload  associated 
with  managing  and  updating  the 
initially  submitted  information.  The 
White  Paper  allov.'s  that  pennitting 
authorities  may  impilement  a  two- 
phased  permit  application  process 
during  the  transition  period,  first 
providing  for  submittal  of  an 
administratively  complete  application 
and  followed,  at  the  appropriate  time, 
with  a  complete  application  that  will 
ensure  issuance  of  a  draft  Titie  V 
permit.  Furthermore,  this  EPA  guidance 
dociunent  states  that  permitting 
authorities  must  award  the  application 
shield  if  the  source  submits  a  timely 
apphcation  pursuant  to  40  CFR 
S  70.5(c). 

The  Phase  I  application  requirement 
developed  by  NY  for  use  during  its 
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transition  period  meets  the  minimum 
information  submittal  requirements 
delineated  at  40  CFR  Part  70  end  EPA's 
White  Paper.  It  should  be  noted, 
however,  that  not  all  Title  V-afiiBcted 
sources  will  need  to  file  a  Phase  I 
application.  If  a  source  is  required, 
pursuant  to  NY's  transition  plan,  to 
apply  diiring  the  first  year  after  program 
approval,  then  only  the  Phase  II 
application  need  be  submitted.  The 
Phase  I  application  is  only  to  be  used  by 
those  sources  whose  {>ermit  applications 
are  due  subsequent  to  the  first  year  after 
program  approval. 

Fmally,  it  should  be  noted  that  an 
application  shield  (see  40  CFR 
§§  70.5(a)(2)  and  70.7(b))  should  not  be 
confused  with  a  permit  shield  (see  40 
CFR  §  70.6(f)).  An  application  shield 
provides,  in  general,  that  if  an  affected 
source  submits  a  timely  and  complete 
Title  V  application,  then  that  somce's 
failure  to  have  a  valid  permit  is  not  a 
violation  of  the  operating  permits 
program.  A  permit  shield  provides,  in 
general,  that  a  source's  compUance  with 
the  conditions  of  its  permit  constitutes 
compliance  with  any  applicable 
requirements  as  of  the  date  of  permit 
issuance. 

f.  Professional  Engineers  Certification. 
The  commenter  believes  that  NYSDEC 
should  retain  the  former  requirement 
that  permit  appUcation  submittals  be 
certified  by  a  licensed  professional 
engineer,  in  addition  to  the  requirement 
of  certification  by  a  responsible  official, 
to  ensure  the  quality  and  accuracy  of  the 
information  submitied. 

Response.  The  requirement  for  a 
professional  engineer's  certification  is 
discretionary  on  the  part  of  the 
permitting  authority.  Lack  of  such  a 
requirement  in  a  Title  V  program  is  not 
an  issue  relating  to  program  approval. 

g.  Incorporation  of  "State-oiuy" 
Requirements.  The  commenter  opposes 
a  provision  in  6  NYCRR  Part  201- 
e.6(a)(2),  which  allows  a  soiut»  to  delay 
incorporatiBg  State-only  requirements 
into  its  Titie  V  permit  until  the 
expiration  of  an  existing  State  permit 
held  by  the  source,  if  the  State  permit 
contains  solely  State-only  requirements. 

Response.  This  section  of  NY's  rules 
does  not  afisct  the  requirement  of  40 
CFR  Part  70  that  a  Tide  V  operating 
permit  must  include  all  "applicable 
requirements"  (State-only  requirements 
are  not  "applicable  requirements"  and, 
as  such,  do  not  fall  imder  the  piuview 
of  EPA  review  of  Tide  V  program 
approvability).  Because  EPA  cannot 
base  its  review  for  approvability  of  State 
program  submittals  on  criteria  not 
required  by  Part  70,  this  conunent  will 
not  change  EPA's  decision  to  approve 
the  NY  program  on  an  interim  basis. 


h.  Special  Treatment  Under  201- 
6.3(c).  The  commenter  poses  a  question 
as  to  which  sources  are  being  amnded 
"special  treatment,"  as  defiiwd  at  6 
NYCRR  Part  201-6.3(c),  during  the 
transition  period,  and  what  is  the 
meaning  of,  and  justification  for,  such 
treatment  [Specifically,  this  provision 
states  that  the  18-month  timeframe  for 
permit  issuance  does  not  apply  to  Tide 
V  applications  that  are  afforded  special 
expedited  review  during  the  transition 
period.] 

Response.  The  purpose  of  this  NY 
State  provision  is  to  difierentiate 
between  initial  permit  issuance  (i.e., 
permits  issued  during  the  3-year 
transition  period)  and  all  permits  issued 
thereafter.  In  accordance  with  the 
requirements  of  Tide  V,  all  permits 
jnust  be  issued  within  18-months  of 
'receipt  of  a  complete  appUcation  (see  40 
CFR  §  70.7(a)(2)),  with  the  exception  of 
diose  permits  issued  during  the 
transition  period.  During  tl^s  transition 
period.  Part  70  provides  for  initial 
permit  issuance  over  a  3-year  period 
from  the  date  the  program  becomes 
effective,  with  approximately  one  third 
of  the  total  number  of  permits  issued 
each  yeer  (see  40  CFR  §  70.4(b)(ll)). 
This  reflects  the  "special  treatment" 
that  NY  is  affording  sources  during  the 
transition  period;  as  such,  this  State 
provision  conforms  to  the  requirements 
of  Tide  V  and  40  CFR  Part  70. 

i.  Public  Review  When  NY  is  an 
"Affected  State".  The  commenter  states 
that  the  NYSDEC  has  not  made  any 
plans  to  notify  the  affected  public  when 
NY  receives  notice  of  a  permitting 
action  frtim  an  adjacent  State.  The 
commenter  fiirther  suggests  that,  in 
these  situations,  NY  request  that  the 
adjacent  State  pubUsh  a  notice  of  the 
permitting  action  in  a  widely  circulated 
newspaper.  

Response.  Tide  V  and  40  CFR  Part  70 
otdy  require  that  pemiitting  authorities 
notify  other  affected  States  of  permitting 
actions.  Although  there  is  no 
requirement  to  provide  public 
notification  in  another  State,  oftentimes, 
the  public  notice  for  the  permitting 
action  being  processed  in  the  adjacent 
State  will  be  circulated  over  the  State 
boimdaries  into  the  "affected"  State 
(i.e.,  newspaper  drcidation,  if  that  is  the 
method  used,  usually  crosses  State 
lines).  It  should  also  be  noted  that,  in 
accordance  with  the  provisions  of  40 
CFR  70.7(h)(1),  anyone  can  request  to  be 
placed  on  the  mailing  list  (i.e.,  a  list  of 
"interested  persons")  developed  for  the 
operating  permits  program  by  the 
permitting  authority,  and  such  a  request 
can  be  made  to  any  permitting 
authority.  In  any  case,  the  public 
notification  and  participation 


procedures  implemented  under  NY's 
program  meet  the  requirements  of  Title 
V.  - 

j.  Exempt  and  Trivial  Activities.  The 
commenter  requested  that  NYSTffiC 
provide  scientific  analysis  that  supports 
the  identification  in  6  NYCRR  Part  201- 
3  of  exempt  and  trivial  activities.  The 
commenter  further  notes  that  these 
regulations  include  exemptions  entirely 
new  to  Part  201,  and  activities  not 
provided  for  in  EPA's  "White  Paper." 

Response.  Exempt  and  trivial 
activities  are  allowed  for  imder  the  Title 
V  program,  and  are  expounded  upon  in 
EPA's  first  White  Paper.  During  its 
review  of  the  NY  program,  EPA 
reviewed  the  State's  list  of  exempt  and 
trivial  activities  and  determined  that  the 
lists  comply  with  the  requirements  and 
general  intent  of  the  provisions  of  the 
Tide  V  program.  This  Ust  can  oidy  be 
revised  by  NY  through  the  rulemaking 
process.  With  respect  to  the  listing  of 
trivial  activities  provided  in  EPA's 
White  Paper,  it  was  noted  therein  that 
this  was  not  an  all-inclusive, 
comprehensive  Ust,  but  a  "starting- 
point"  that  permitting  authorities  can 
supplement  in  their  own  programs.  In 
addition,  there  exists  a  "gatekeeper"  for 
these  listed  activities  in  NY's  rule  that 
precludes  any  of  the  activities  listed 
from  being  considered  as  exempt  or 
trivial  if  such  activities  are  subject  to  an 
appUcable  requirement.  EPA's  review, 
together  with  this  gatekeeper,  are 
sufficient  to  determine  that  the  NY 
program  is  approvable  with  respect  to 
this  issue. 

k.  Insignificant  Emission  Levels.  The 
commenter  requested  that  NYSDEC 
provide  scientific  analysis  that  supports 
the  Usting  of  insignificant  emission 
levels  at  6  NYCRR  Part  201-6.3(d)(7). 

Response.  The  insignificant  emissicm 
levels  estabUshed  by  NY  at  6  NYCRR 
Part  201-6.3(d)(7)  conform  to  National 
EPA  guidance  on  estabUshing  such 
levels  and,  as  such,  are  approvable. 

1.  Operational  Flexibility.  The 
commenter  states  that  NYSDEC  should, 
urkler  the  operational  flexibiUty 
provisions  of  6  NYCRR  Part  201-6.5, 
prohibit  the  trading  of  toxic  air 
poUutants,  or  trading  that  would 
direcdy  efiiect  exposing  employees  to 
higher  concentrations  of  a  particular 
pollutant. 

Response.  Operational  flexibiUty, 
such  as  the  flexibility  delineated  under 
NY's  program  at  6  NYCRR  Parts  201- 
6.5(f)  (3)  and  (4).  is  provided  for  by  the 
Tide  V  program.  Specifically.  40  CFR 
§70.4(b)(12)(iii),  which  corresponds  to 
NY's  regvUations  at  6  NYCRR  Part  201- 
6.5(f)(4),  allows  for  the  trading  of  any 
regulated  poUutant,  as  long  as  no 
appUcable  requirements  are 
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contravened.  The  NY  program  includes 
such  a  gatekeeper.  Trading  of  toxic  air 
pollutants  cannot  normally  be  achieved 
via  the  provision  listed  at  6  NYCRR  Part 
201-«.5(f)(3).  because  this  provision 
only  allows  trades  to  occur  if  such 
trades  are  allowed  by  the  SIP. 

m.  Operational  Flexibility  Protocol. 
The  commenter  requested  that  r^TYSDEC 
drop  the  provision  at  6  NYCRR  Part 
201-6.5(0(2),  which  allows  an  applicant 
to  propose  incorporation  of  a  protocol  to 
evaluate  changes  for  compliance  with 
applicaft>le  requirements.  Desciiptioas  or 
definitions  relating  to  such  protocols  or 
their  approval  procedures  are  not 
contained  in  Part  201. 

Reeponse.  This  provision  in  NY's  rule 
is  an  additional  provision  that  the  State 
has  incorporated  into  its  program.  It  is 
not  specifically  addressed  in  40  CFR 
Part  70,  nor  is  it  precluded  by  those 
federal  regulations.  NY  would  have  to 
set  the  procedures  for  approval  of  such 
protocols  as  part  of  the  program 
implementation. 

C  Final  Action 

The  EPA  is  promulgating  interim 
approval  of  the  operating  permits 
program  submitted  by  NY  on  November 
12,  1993.  as  supplemented  on  June  17, 
1996.  and  June  27,  1996.  Among  other 
things,  the  State  has  demonstrated  that 
the  program  substantially  meets  the 
minimum  requirements  for  an  interim 
State  operating  permits  program  as 
specified  in  40  CFR  Part  70,  and  as 
discussed  in  EPA's  Guidance  entitled 
"Interim  Title  V  Program  Approvals" 
issued  by  John  S.  Seitz,  Director,  Office 
of  Air  Quality  Planning  and  Standards 
on  August  2,  1993.  This  interim 
approval,  which  may  not  be  renewed, 
extends  until  December  7,  1998.  Under 
the  approved  interim  operating  permits 
program.  NY  may  issue  operating 
permits  pursuant  to  Title  V  of  the  Act 
to  all  major  stationary  sources,  and  to 
certain  other  sources,  for  the  diiration  of 
this  approval.  During  this  interim 
approval  period,  the  State  is  protected 
from  sanctions,  and  EPA  is  not  obligated 
to  promulgate,  administer  and  enforce  a 
federal  operating  permits  program  in 
NY.  Permits  issued  under  a  program 
with  interim  approval  have  full  standing 
with  respect  to  Part  70.  and  the  one-year 
time  period  for  submittal  of  permit 
applications  by  subject  sources  begins 
up<Hi  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  Initial  permit 
applications.  In  order  to  ensure  that  a 
fully  approved  program  will  be  in  place 
by  the  expiration  date  of  the  interim 
approval,  NY  must  submit  a  modified 
program  to  EPA  by  Jime  8.  1998  that 
addresses  the  following  deficiencies  (for 


additional  discussion  of  these 
deficiencies,  refer  to  the  July  30, 1996 
Federal  RapMtar  document.  61  FR 
39617): 

1.  Regulated  Air  Pollutant 

NY's  definition  of  'Regulated  Air 
Pollutant'  in  6  NYCRR  Part  200.1(bq) 
must  be  changed  to  be  made  consistent 
with  the  definition  in  40  CFR  70.2 
(unless,  as  described  in  the  above-cited 
Federal  Rsgiator  doounent.  the  Part  70 
regulations  are  revised  in  a  way  that 
would  make  this  NY  provision 
acceptable,  prior  to  the  time  that  NY 
State's  full  program  submittal  is  due). 
The  definition  in  40  CFR  part  70 
ciurently  includes:  "any  pollutant 
subject  to  a  standard  promulgated  under 
section  112  or  other  requirements 
established  imder  section  1 1 2  of  the 
Act,  including  sections  112  (g),  (}).  and 
(r)  of  the  Act  •   •  •".  NY's  definition  of 
regulated  air  pollutant  only  Includes 
hazardous  air  pollutants,  which  the 
State  defines  by  providing  a  list  of  the 
112(b)  pollutants.  Therefore,  NY  must 
include  in  its  definition  not  only  the 
section  112(b)  hazardous  air  pollutants, 
but  also  pollutants  regulated  under 
section  112(r)  of  the  Act. 

2.  Enforcement  Discretion 

NY  must  revise  its  rules  at  6  NYCRR 
201-6.5(c)(3)(li)  to  clarify  that  the 
discretion  to  excuse  a  violation  under  6 
NYCRR  Part  201-1.4  will  not  extend  to 
federal  requirements,  unless  the  specific 
federal  requirement  provides  for 
affirmative  defense  during  start-ups. 
shutdowns,  malfunctions,  or  upsets. 

3.  Alternative  Emission  Limits 

NY  must  change  its  provision  at  6 
NYCRR  Part  201-6.S(a)(l)(u),  so  that  it 
is  equivalent  to  40  CFR  70.6(a)(l)(iii). 
That  is.  the  State  provision  should  be 
revised  to  require  that  permits  will  only 
include  alternative  emission  limitations 
if  provided  for  in  the  SIP  and  if  the 
alternative  emission  limit  is  determined 
to  be  equivalent  to  the  limit  contained 
in  the  SIP. 

4.  Operational  Flexibility 

NY  must  add  to  its  program  the 
operational  flexibility  provisions 
provided  for  by  section  502(b)(10)  of  the 
Act.  However,  as  discussed  in  the 
above-cited  Federal  Kagialer  document, 
NY  may  not  need  to  make  such  changes 
if  revisions  to  40  CFR  Part  70  are 
promulgated  prior  to  NY's  full  program 
submittal,  and  such  Part  70  revisions 
would  not  require  the  State  to  provide 
for  this  type  of  operational  flexibiUty. 


5.  Definition  of  Major  Source 

NY  must  revise  its  definition  of  major 
source  to  be  consistent  with  the 
definition  in  40  CFR  part  70,  as  it  relates 
to  accounting  for  fugitive  emissions  to 
determine  the  applicability  of  section 
111  sources.  As  noted  in  the  Jxily  30, 
1996  Federal  Register  document,  this 
NY  definition  need  not  be  revised  if  the 
Part  70  regulations  are  changed  in  a  way 
that  would  make  this  NY  provision 
acceptable,  and  such  change  occura 
prior  to  the  time  that  NY  State's  full 
program  submittal  is  due. 

6.  Emissions  Trading 

NY  must  include  the  two  gatekeepers 
listed  in  40  CFR  70.4(b)(12)  in  its 
regulations  at  6  NYCRR  Parts  201-6.5 
(f)(3)  and  (f)(4).  Specifically.  NY  must 
add  to  its  rule  at  6  NYCRR  Part  201- 
6.5(f)(3)  the  gatekeeper  which  states  that 
changes  under  this  provision  do  not 
need  to  undergo  a  permit  revision  as 
long  as  the  changes  are  not 
modifications  under  any  provision  of 
Title  I  of  the  Act.  In  addition,  NY  must 
supplement  its  rule  at  6  NYORR  Part 
201-6.5(f)(4)  by  adding  the  two 
gatekeepen  of  40  CFR  70.4(b)(12)  which 
state  that  changes  do  not  need  to 
undergo  a  permit  revision  as  long  as  the 
changes  are  not  modifications  under  any 
provision  of  Title  I  of  the  Act  and  the 
changes  do  not  exceed  the  emissions 
allowable  under  the  permit. 

7.  Minor  Permit  Modification 
Procedures 

New  York  must  revise  its  rule  at  6 
NYCRR  Part  201-€.7(c)(2).to  provide 
that  minor  modification  procedures  can 
only  be  used  for  permit  modifications 
involving  the  use  of  economic 
incentives,  marketable  permits, 
emissions  trading,  and  other  nimUnr 
approaches  "to  the  extent  that  such 
minor  permit  modification  procedures 
are  explicitly  provided  for  in  an 
applicable  iiuplementation  plan  or  in 
applicable  requirements  promulgated  by 
EPA"  (the  language  in  quotations  must 
be  added).  This  change  must  be  made 
imless  revisions  to  40  CFR  part  70  are 
promulgated  prior  to  NY's  full  program 
submittal,  and  such  revisions  would 
exclude  this  issue  fitim  affecting  full 
program  approval. 

8.  Petitions  for  Judicial  Review 

In  order  for  NY  to  be  consistent  with 
40  CFR  part  70  and  receive  full  program 
approval,  the  State  must  adopt  a  90  day 
statute  of  limitations,  through 
rulemaking,  for  judicial  review  of  final 
permit  actions,  rather  than  its  current 
120-day  review  period.  As  discussed  in 
the  July  30, 1996  Federal  Ragkter 
docimient,  this  change  may  not  be 
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required  if  the  regulations  at  40  CFR 
Part  70  are  revised  in  a  way  that  would 
make  this  NY  provision  acceptable,  and 
such  a  revision  would  occur  prior  to  the 
time  that  NY  State's  full  program 
submittal  is  due. 

If  NY  foils  to  submit  a  complete 
corrective  program  for  full  approval  by 
June  8, 1998,  EPA  will  start  an  18- 
month  clock  for  mandatory  sanctions.  If 
the  State  then  fails  to  submit  a  complete 
corrective  program  before  the  expiration 
of  that  18-month  period,  EPA  will  apply 
sanctions  as  required  by  section 
502(d)(2)  of  the  Act,  which  will  remain 
in  effect  imtil  EPA  determines  that  NY 
has  corrected  the  deficiencies  by 
submitting  a  complete  corrective 
program. 

IiEPA  disapproves  NY's  complete 
corrective  program.  EPA  will  apply 
sanctions  as  required  by  Section 
502(d)(2)  on  the  date  18  months  after 
the  effective  date  of  the  disapproval 
unless,  prior  to  that  date,  NY  has 
submitted  a  revised  program  and  EPA 
has  determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval. 

In  addition,  discretionary  sanctions 
may  be  appUed  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  NY  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  the  NY  program  by  the 
expiration  of  this  interim  approval,  EPA 
must  promulgate,  administer  and 
enforce  a  federal  operating  permits 
program  for  the  State  upon  interim 
approval  expiration. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  Section  112 
standards  as  promulgated  by  the  EPA  as 
they  apply  to  Part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
an  expeditious  compliance  schedule, 
and  adequate  enforcement  ability, 
which  are  also  requirements  imder  40 
CFR  part  70.  In  a  letter  dated  June  18, 
1996,  NY  requested  delegation  through 
section  112(1)  of  all  existing  section  112 
standards  for  both  Part  70  sources  and 
those  not  subject  to  the  Part  70 
requirements  and  infrastructure 
programs,  with  the  following 
exceptions.  NY  does  not  intend  to  take 
delegation  of  either  the  section  112(r) 
program  or  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Asbestos,  Standards  for  Demolition 
and  Renovation;  however,  the  State  will 
still  implement  the  appropriate  permit 


conditions  relevant  to  the  risk 
management  program  in  part  70 
{}ennits.  With  respect  to  future  112 
standards,  the  State  intends  to  accept 
delegation  of  most,  if  not  all,  of  the 
standards.  This  will  be  accomplished 
either  through  incorporation  by 
reference  of  the  federal  regulations  into 
State  regulations,  as  expeditiously  as 
possible,  or  via  case-by-case  program 
substitution.  In  the  June  18, 1996  letter, 
NY  demonstrated  that  it  has  sufficient 
legal  authorities,  adequate  resources, 
and  adequate  enforcement  ability  for 
implementation  of  Section  112  of  the 
Act  for  all  Part  70  sources.  Therefore, 
the  EPA  is  also  promulgating  interim 
approval  imder  Section  112(1)(5)  and  40 
CFR  63.91  to  grant  NY  approval  for  its 
program  mechanism  for  receiving 
delegation  of  all  existing  and  future 
Section  112(d)  standards  for  all  Part  70 
sources,  and  Section  112  infrastructure 
programs  that  are  unchanged  from 
federal  rules  as  promulgated. 

In  its  Jime  18, 1996  letter,  NY  also 
requested  delegation  of  all  existing  New 
Source  Performance  Standards 
promulgated  pursuant  to  Section  111  of 
the  Act,  except  for  40  CFR  part  60, 
subpart  AAA,  Standards  of  Performance 
for  New  Residential  Wood  Heaters. 
While  EPA  proposed  to  approve  this 
request  in  the  July  30, 1996  Federal 
Register  document,  we  are  deferring  a 
final  decision  on  this  matter  until  a  later 
date. 

m.  Administrative  Requirements 

A.  Docket 

Copies  of  the  NY  submittal  and  other 
information  relied  upon  for  the  final 
interim  approval,  including  the  public 
comments  received  and  reviewed  by 
EPA  on  the  proposal,  are  contained  in 
the  docket  maintained  at  the  EPA 
Region  2  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to  or  otherwise 
considered  by  EPA  in  the  development 
of  this  final  interim  approval.  The 
docket  is  available  for  public  inspection 
at  the  location  listed  under  the 
ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  bom  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  Section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  40  CFR  Part  70.  Since  these 
operating  permits  programs  were 
aheady  adopted  at  the  State  level,  and 


today's  action  does  not  introduce  any 
additional  requirements  that  are  new  to 
the  State  program  already  in  effect,  no 
significant  impact  on  a  substantial 
number  of  small  entities  is  expected  to 
occur  as  a  result  of  today's  action. 
Therefore,  I  certify  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 
efiiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203  of 
the  Unfunded  Mandates  Act  requires 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  sigidficantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
milhon  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

E.  Submission  to  Conpvss  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits,  Reporting 
and  recordkeeping  requirements. 
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Datad:  October  22. 1096. 
wmUa ).  MwiyMid. 
Acting  Regional  Administrator. 

Part  70.  Utle  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Aodiority:  42  U.S.C  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  New  York  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Pert  70 — ApproTel 
SUtus  of  Stale  and  Local  Operating 
Permit  Progranu 


New  York 

(a)  The  N«w  York  State  Department  of 
Enviroamental  Conservation  (ubmitted  an 
operating  permits  program  on  November  12. 
1993.  supplemented  on  June  17.  1990  and 
lune  27. 1996:  Interim  program  approval 
effective  on  May  7. 1999:  interim  program 
approval  expirM  December  7,  1998. 

(b)  (Reserved! 
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40  CFR  Part  300 

(Fra.-6e46-i] 

Nabonai  Oil  and  Hazardoua 
Subaiancaa  Contingency  Plan; 
National  PrtodHae  List  Update 

AQCNCV:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  partial  deletion  of  the 

Hartwr  Island  Superfund  Site  from  the 

National  Priorities  List. 


The  Environmental  Protection 
Agency  (EPA)  Region  10  announces  the 
deletion  of  a  portion  of  the  Harbor 
Island  Superfund  Site,  located  in 
Seattle,  King  County,  from  the  National 
Priorities  List  (NPL).  The  portion  of  the 
site  to  be  deleted  is  the  Lockheed 


Shipyard  Operable  Unit  (OU).  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Enviromnental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA). 
EPA  and  the  State  of  Washington 
Defiartment  of  Ecology  (Ecology)  have 
determined  that  no  further  cleanup 
under  CERCLA  is  required  and  that  the 
selected  remedy  has  been  protective  of 
public  health,  welfare,  and  the 
environment. 

EFFECTIVE  DATE:  November  7, 1996. 
FOM  FtWTHCR  MFOMIATION  CONTACT:  Mr. 
Keith  Rose.  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency. 
Region  10.  1200  6th  Avenue,  ECL-111, 
Seattle,  WA  98101,  (206)  553-7721. 
aUPPLEMENTAItV  MFOfMATION:  The  site  to 
be  partially  deleted  from  the  NPL  is: 

The  Harnor  Island  Site  located  in 
Seattle,  King  County.  Washington. 

This  partial  deletion  pertains  only  to 
the  Lockheed  Shipyard  OU.  which  is 
known  as  OU  No.  3.  The  Lockheed 
Shipyard  OU  is  located  at  2929  leth 
Avenue  Southwest,  and  is  bounded  on 
the  north  by  the  ARCO  petroleum 
storage  tank  facihty.  on  the  east  by  16th 
Avenue  Southwest,  on  the  south  by  the 
Fisher  Mills  facility,  and  on  the  west  by 
the  West  Waterway  of  the  Duwamish 
River.  This  partial  deletion  pertains 
only  to  OU  No.  3  of  the  Harbor  Island 
site.  Response  activities  at  OU  Nos.  1,  2. 
4,  and  5  of  this  Site  are  not  yet  complete 
and  these  Ous  will  remain  on  the 
National  Priorities  List  and  are  not 
subject  of  this  partial  deletion. 

Tnis  partial  deletion  is  in  accordance 
with  40  CFR  300.425(e)  and  the  Notice 
of  Policy  Change:  Partial  Deletion  of 
Sites  Listed  on  the  National  Priorities 
List.  60  FR  55466  (Nov.  1. 1995).  A 
Notice  of  Intent  for  Partial  Deletion  was 
published  September  5. 1996.  (61  FR 
46749).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
October  7. 1996.  EPA  did  not  receive 

Table  1  .—General  Superfund  Section 


any  comments  on  the  proposed  partial 
deletion  and  has  not  prepared  a 
Responsiveness  Summary. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welCare.  or  the  environment  and 
it  maintains  the  NPL  as  the  Ust  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subiect  of  Hazardous  Substance 
Response  Trust  Fund-financed  remedial 
actions.  Any  site,  or  portion  of  a  site, 
deleted  fit>m  the  NPL  remains  ehgible 
for  Fund-financed  remedial  actions  in 
the  unlikely  event  that  conditions  at  the 
site  warrant  such  action.  Section 
300.425  of  the  NCP  states  that  Fund- 
financed  actions  may  be  taken  at  sites 
deleted  from  the  NPL.  Deletion  of  a  site 
from  the  NPL  does  not  aSect  responsible 
party  liability  or  impede  Agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  SubjecU  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
reouirements.  Superfund.  Water 
poUution  control. 

Dated:  October  25. 1996. 
Ckack  darka. 

Regional  Administrator,  U.S.  Environmental 
Protection  Agency,  Region  10. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300-{AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Antkority:  33  U.S.C  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777.  56  FR  54757,  3  CFR 
1991  Comp..  p.  351:  E.O.  12500.  52  FR  2923. 
3  CFR,  1987  Comp..  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  revising  the  entry  for 
Harbor  Island  (lead).  Seattle. 
Washington,  to  read  as  follows: 


Stale 


Site  name 


Cily/bounly 


WA 


Hertw  Island  „ SeeMe/Kino  County 


P-Siles  wsh  peniai  deieton(s). 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participeto  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPAFTTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 
RtN0563-AB05 

General  Administrative  Regulations; 
Nonstandard  Undereniting 
Classtfication  System 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  to  amend 
subpart  O  of  the  General  Administrative 
Regulations,  effective  with  the  1998 
(1999  for  Texas  and  Arizona/California 
Citrus)  and  succeeding  crop  years.  This 
proposed  amendment  is  intended  to 
clarify  the  effect  of  the  Nonstandard 
Underwriting  Classification  System 
(NCS)  and  to  ensure  that  NCS  is  applied 
to  all  producers  in  a  fair  and  consistent 
manner. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  imtil  close  of  business  January 
6, 1997,  and  will  be  considered  when 
the  rule  is  to  be  made  final.  The 
comment  period  for  information 
collection  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  January  6, 1997. 
ADDRESSES:  Written  comments,  data, 
and  opinions  on  this  proposed  rule 
should  be  sent  to  the  Chief,  Product 
Development  Branch.  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture.  9435  Holmes 
Road,  Kansas  City.  MO  64131.  Written 
comments  will  be  available  for  public 
inspection  and  copying  in  room  0324, 
South  Building,  USDA,  14th  and 
Independence  Avenue.  SW.. 
Washington.  DC.  8:15  a.m.-4:45  p.m., 
est.  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Bill  Smith, 
Supervisory  Insurance  Management 
Specialist.  Research  and  Development 


Division,  Product  Development  Branch, 
FCIC,  at  the  Kansas  Qty,  MO  address 
listed  above,  telephone  (816)  926-7743. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and 
Departmental  Regulation  1512-1 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  No.  1512-1. 
This  action  constitutes  a  review  as  to 
the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
Jime  1,  2000. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Reduction  Act  of  1995 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
FQC  generally  must  prepare  a  vmtten 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FQC  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

.  This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 


subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

°  Executive  Order  12612 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  12612, 
Federahsm,  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government. 

Regulatory  Flexibility  Act 

NCS  program  determinations  are 
applied  equally  on  a  county  basis  and 
affect  only  a  small  number  to  insureds 
(approximately  1  percent  of  all 
insureds).  This  regulation  vtrill  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605)  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

Executive  Order  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  parts  11  and  780 
must  be  exhausted  before  judicial  action 
may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
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safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  ImfMct  Statement  is 
needed. 

Natioaal  Perfbrnumce  Review 

The  regulatory  action  is  being  taken  as 
part  of  the  National  Performance  Review 
Program  to  eliminate  unnecessary 
regulations  and  improve  those  that 
remain  in  force. 

Background 

FCIC  proposes  to  amend  the  General 
Administrative  Regulations  (7  CFR  part 
400.  subpart  O)  effective  for  the  1998 
(1999  for  Texas  and  Arizona/California 
Qtrus)  and  succeeding  crop  years.  The 
principal  changes  to  the  provisions  are 
as  follows: 

1.  Section  400.302— Clarify  the 
definitions  of  "actively  engaged  in 
farming"  and  "insurance  experience;" 
rename  the  term  "base  period,"  as  "NCS 
base  period"  and  clarify  the  definition: 
and  add  definitions  for  "earned 
premium"  and  "indemnified  loss". 

2.  Section  400.303 — In  paragraph  (a), 
expand  the  nonstandud  clascificatjoa 
•election  criteria  by  adding  several  new 
criteria  to  assist  efforts  to  identify  those 
producers  whose  potential  adverse 
impact  on  insurance  program 
performance  is  greatest.  Specify  that  the 
minimum  standards  provided  in  this 
subsection  may  be  different  in  a  specific 
county  if  that  county's  insurance 
experience  is  substantially  different 
frcun  the  insurance  experience  for  which 
the  criteria  were  determined.  Add 
paragraph  (c)  to  describe  adjustments 
which  may  be  made  to  insurance 
experien^.e  due  to  widespread  adverse 
weather  conditions  and  other  causes. 

3.  Section  400.305.  paraaraph  (c) — 
Permit  nonstandard  classtficatioos  for 
persons,  land,  and  any  combination 
thereof  to  be  assigned  on  a  crop  or  crop 
practice,  type,  varietal,  or  crop  option 
basis. 

4.  Section  400.307— Clarify  that 
nonstandard  classifications  for  persons, 
or  persons  on  identified  land  will  be 
discontinued  in  the  case  of  the  person's 
death  or  if  the  person  has  discontinued 
ferming.  In  sucn  cases,  insurance 
experience  will  not  change,  so  there  is 
no  administrative  reason  to  continue  to 
annually  review  these  listings.  FCIC  will 
determine  whether  the  person  has 
"discontinued  ferming"  by  determining 
that  all  present  and  future  potential  for 
larming  has  ceased,  e.g..  sold  all 
cropland  and  means  of  crop  production. 
If  the  person  bepns  farming  again,  or 
acquires  a  substantial  beneficial  interest 
in  any  ferming  operation,  the 
nonstandard  classification  will  be 
reinstated. 


5.  Section  400.309.  paragraph  (a)  is 
revised  to  change  the  deadline  for 
submitting  reconsiderations  firom  45 
days  to  30  days  to  be  consistent  with 
appeal  regulations  a  7  CFR  parts  11  and 
780.  Paragraphs  (e)  and  (f)  are  deleted 
because  ragxilations  for  filing  an  appeal 
are  provided  in  7  CFR  parts  1 1  and  780. 

UM  of  Sobtacts  in  7  CFR  PaH  400 

Crop  insurance;  Nonstandard 
Underwriting  Classification  System. 

Accordingly,  punuant  to  tlM 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C 
1501  9t  seq.)  the  Federal  Crop  Insurance 
Corporation  proposes  to  amend  7  CFR 
part  400,  subpart  O.  effective  for  the 
1998  (1999  for  Texas  and  Arizona/ 
California  Citrus)  and  succeeding  crop 
yean,  as  follows: 

PART  400— (AMENOEOJ 

Subpart  O—Monstandard  UndarwrWng 


1.  The  authority  citation  for  7  CFR 
part  400,  subpart  O,  is  revised  to  read 
as  follows: 


r  7  U.S.C  1506(1).  1506(p). 

2.  In  §400.302,  remove  all  paragraph 
designations  and  the  definition  of  "base 
period;"  the  definition  of  "actively 
engaged  in  ferming"  and  "insurance 
experience"  are  revised;  and  definitions 
of  "earned  premium,"  "indemnified 
loss."  and  "I^CS  base  period"  are  added 
to  read  as  follows: 

Actively  engaged  in  farming — means  a 
person  who,  in  return  for  a  share  of 
profits  and  losses,  makes  a  significant 
contribution  to  the  production  of  an 
insurable  crop  in  the  form  of  capital, 
equipment,  land,  personal  labor,  or 
personal  management. 

Earned  premium — means  premium 
earned  (both  the  amount  subsidized  and 
the  amount  paid  by  the  producer,  but 
excluding  any  amount  of  the  subsidy 
attributed  to  the  operating  and 
administrative  expenses  of  the 
insurance  provider)  for  a  crop  under  a 
policy  insured  or  reinsured  by  the* 
Corporation. 

Indemnified  lota — means  a  loss 
applicable  for  the  policy  for  any  year 
during  the  NCS  baiM  period  for  which 
the  total  adjusted  indemnity  exceeds  the 
total  earned  premium.  If  the  peraon  has 
insurance  for  the  crop  in  more  than  one 
county  for  any  crop  year,  indemnities 
and  premiums  will  be  accumulated  for 
all  counties  for  each  crop  year  to 
determine  an  indemnified  loss. 

Insurance  experience — means  earned 
premiums,  indemnities  paid  (after 


applicable  adjustments),  and  other  data 
for  the  crop  (but  not  including  replant 
payments),  resulting  6x>m  all  of  the 
insured's  crop  insurance  policies 
insured  or  reinsured  by  the  Corporation 
for  one  or  more  crop  yean  and  will 
include  all  informaticn  from  all 
counties  in  which  the  person  was 
insured. 

NCS  base  period — means  the  10 
consecutive  crop  years  (as  defined  in 
the  crop  policy)  ending  1  crop  year  prior 
to  the  crop  year  in  which  the  NCS 
classificaticm  becomes  effective  for  all 
crops  except  Arizona,  California  and 
Texas  citrus  (production)  and 
sugarcane.  For  these  excepted  crops,  the 
NCS  base  period  means  the  10 
consecutive  crop  years  ending  2  crop 
yean  prior  to  the  crop  year  in  which  the 
NCS  Classification  becomes  effective. 
For  example:  An  NCS  classification 
effective  for  the  1996  crop  year  against 
a  producer  of  citrus  production  in 
Arizona,  California,  and  Texas,  and 
sugarcane  would  have  a  NCS  base 
period  that  includes  the  1984  through 
1993  crop  yean.  An  NCS  classification 
effective  for  the  1996  crop  year  against 
a  producer  of  all  other  crops  would  have 
a  NCS  base  period  that  includes  the 
1985  througn  1994  crop  yean. 

3.  Section  400.303  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 


f4O0i3O3    InMali 

(a)  Nonstandard  Classification 
procedures  in  this  subpart  initially 
apply  when  all  of  the  following 
insurance  experience  criteria  (see 
paragraph  (c)  of  this  section)  for  the 
crop  have  been  met: 

(1)  Three  or  more  indemnified  losses 
during  the  NCS  base  period; 

(2)  Cumulative  indemnities  in  the 
NCS  base  period  that  exceed  cumulative 

f>remlums  during  the  same  period  by  at 
east  $500.00: 

(3)  A  premium  has  been  earned  in  at 
least  1  of  the  most  recent  4  crop  yean 
in  the  NCS  base  period: 

(4)  The  result  of  dividing  the  number 
of  indemnified  losses  during  the  NCS 
bas3  pMriod  by  the  number  of  yean 
premium  is  earned  for  that  period 
equals  .30  or  greater;  and 

(5)  Either  oi  the  following  apply: 
(i)  Tlie  natiiral  logarithm  of  the 

cumulative  earned  premium  rate 
multiplied  by  the  square  root  of  the 
cumulative  loss  ratio  equals  2.00  or 
greater  or 

(ii)  Five  (5)  or  more  indemnified 
losses  have  occurred  during  the  NCS 
base  period  and  the  cumulative  loss 
ratio  equals  or  exceeds  1.50.  The 
minimum  standards  provided  in 
paragraphs  (a)(2),  (3).  (4).  and  (5)  of  this 
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section  may  be  increased  in  a  specific 
county  if  that  county's  overall  insurance 
experience  for  the  crop  is  substantially 
different  from  the  insurance  experience 
for  which  the  criteria  was  determined. 
The  increased  standard  will  apply  until 
the  conditions  requiring  the  increase  no 
longer  apply.  Any  change  in  the 
standards  will  be  contained  in  the 
Special  Provisions  for  the  crop. 
•        *        •        •        • 

(c)  Insiuance  experience  for  the  crop 
may  be  adjusted,  by  county  and  crop 
year,  to  discount  the  efiiect  of 
indemnities  caused  by  widespread 
adverse  growing  conditions. 
Adjustments  are  determined  as  follows: 

(1)  Determine  the  average  yield  for  the 
coimty  using  the  aimual  county  crop 
yields  for  the  previous  20  crop  yean, . 
unless  such  data  is  not  available; 

(2)  Determine  the  normal  variability 
in  the  average  yield  for  the  coimty, 
expressed  as  the  standard  deviation; 

(3)  Subtract  the  result  of  paragraph 
(c)(2)  from  paragraph  (c)(1): 

(4)  Divide  the  annual  crop  yield  for 
the  coimty  for  each  crop  year  in  the  NCS 
base  period  by  the  result  of  paragraph 
(c)(3),  the  result  of  which  may  not 
exceed  1.0; 

(5)  Subtract  the  result  of  paragraph 
(c)(4)  for  each  crop  year  &t)m  1.0; 

(6)  Multiply  the  result  of  paragraph 
(c)(5)  by  the  liability  for  the  crop  year; 
and 

(7)  Subtract  the  result  of  paragraph 
(c)(6)  from  any  indemnity  for  that  crop 
year.  FQC  may  substitute  the  crop 
yields  of  a  comparable  crop  in 
determining  paragraphs  (c)  (1)  and  (2), 
or  may  adjust  the  average  yield  or  the 
measurement  of  normal  variability  for 
the  county  crop,  or  any  combination 
thereof,  to  account  for  trends  or  unusual 
variations  in  production  of  the  county 
crop  or  if  the  availability  of  yield  and 
loss  data  for  the  county  crop  is  limited. 
Alternate  methods  of  determining  the 
effects  of  adverse  growing  conditions  on 
insurance  experience  may  be 
implemented  by  FQC  if  allowed  in  the 
Special  Provisions. 

4.  Section  400.305  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

1400.308   AaalgnmentofNonsfidanl 


(c)  A  Nonstandard  Classification  may 
be  assigned  to  identified  insurable 
acreage;  a  person;  or  to  a  combination  of 
person  and  identified  acreage  for  a  crop 
or  crop  practice,  type,  variety,  or  crop 
option  or  amendment  whereby: 


5.  Section  400.307  is  amended  by 
adding  two  sentences  at  the  end  thereof 
to  read  as  follows: 

S40a307    Discontinuance  of  participation. 

A  Nonstandard  Classification  will  no 
longer  be  applicable  to  the  penon  or  the 
person  on  identified  acreage  if  the 
Corporation  determines  the  person  is 
deceased  or  has  discontinued  all 
fanning  operations  for  all  crops,  such  as 
the  legitimate  sale  of  the  farming 
operation  to  a  disinterested  person.  If 
the  peraon  who  discontinues  all  crop 
fanning  operations  later  returns  to 
fanning  or  obtains  a  substantial 
beneficial  interest  in  a  fanning 
operation,  the  nonstandard 
classification  will  be  reinstated. 

6.  In  §400.309,  paragraph  (a)  is 
amended  by  revising  the  phrase  "45 
days"  to  read  "30  days"  and  paragraphs 
(e)  and  (f)  are  removed. 

Signed  in  Washington.  D.Q,  on  October  31, 
1996. 
Kenneth  D.  Ackerman. 

Manager,  Federal  Crop  Insurance 

Corporation. 

[PR  Doc.  96-28608  Filed  11-6-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  5  and  7 
p«oticeNo.844 
RiN  1512-AB50 

Use  of  Distillad  Spirits  Terms  In 
Labeling  and  Advertiaing  of  Malt 
Beverages;  Use  of  the  Term 
"Margartta"  In  Labeling  Distilled 
Spirits 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  petition. 

SUMMARY:  Heublein,  Inc.  (HeuUein),  a 
distilled  spirits  producer,  has  petitioned 
ATF  to  issue  new  rules  relating  to  the 
labeling  and  advertising  of  distilled 
spirits  and  malt  beverage  products.  ATF 
administen  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27 
U.S.C  §§  20S(e)  and  (0.  which  prohibits 
false  and  misleading  statements  on 
labels  and  in  advertising  of  beverage 
alcohol.  Specifically,  Heublein  has 
petitioned  ATF  to  issue  new  rules  to 

Erohibit  (1)  the  use  of  tnins  in  the 
ibeling  of  malt  beverages  which  are  the 
names  of  products  customarily  made 


with  a  distilled  spirits  base,  (2)  the 
labeling  and  advertising  of  a  malt 
beverage  in  such  a  manner  as  to  create 
the  impression  that  it  contains  or  is 
comparable  to  a  distilled  spirits 
product,  and  (3)  the  use  of  the  term 
"Mai^arita,"  or  any  other  word 
commonly  associated  with  tequila  and 
Mexico,  as  a  designation  of  any  distilled 
spirits  product  which  does  not  contain 
tequila. 

ATF  has  approved  labels  for  malt- 
based  alcohol  beverages  that  use 
cocktail  names  such  as  "Margarita" 
provided  the  label  clearly  identifies  the 
product  as  a  malt  beverage.  The  purpose 
of  this  notice  is  to  provide  the  pubUc 
with  an  opportunity  to  comment  on  the 
additional  safeguards  that  Heublein 
believes  are  necessary  in  order  to 
prevent  consumen  firom  being  misled 
about  the  composition  of  these  malt- 
based  alcohol  beverage  products. 
DATES:  Written  comments  must  be 
received  by  February  5, 1997. 
ADDRESSES:  Smd  written  comments  to: 
Chief,  Wine,  Beer,  and  Spirits 
Regulations  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  P.O.  Box  50221, 
Washington,  DC  20091-0221;  Notice 
No.  844.  Commffiits  not  exceeding  three 
pages  may  be  submitted  by  focsimile 
transmission  to  (202)  927-8602.  Copies 
of  written  comments  to  this  notice  will 
be  available  for  public  inspection  during 
normal  business  houn  at:  ATF  Reading 
Room,  Office  of  PubUc  Affoin  and 
Disclosure,  Room  6300,  650 
Massachusetts  Avenue,  NW. 
Washington,  DC  20226. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Bacon,  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Bureau  of 
AJcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226;  telephone  (202) 
927-8230. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  existing  law,  ATF  is  charged 
with  the  enforcement  responsibility  of 
sections  105(e)  and  105(f)  of  the  Federal 
Alcohol  Administra&on  Act  (FAA  Act), 
27  U.S.C.  205(e)  and  (f),  which  vest  in 
ATF  the  authority  to  regulate  the 
labeling  and  advertising  of  alcohol 
beverages,  including  distilled  spirits 
and  nuJt  beverages.  These  sections 
authorize  the  issuance  of  regulations 
that  will,  among  other  things,  prohibit 
deception  of  the  consumer  with  respect 
to  the  product,  and  which  will  provide 
the  consumer  with  adequate 
information  as  to  the  identity  and 
quality  of  the  product. 

More  spedncally,  section  205  makes 
it  unlawfid  for  any  person  engaged  in 
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business  as.  in  pertinent  part,  a  distiller, 
brewer,  or  vintner  to  sell  or  introduce 
any  distilled  spirits,  malt  beverages,  or 
wine  in  interstate  rxtmmerce  unless 
such  products  are  bottled,  packaged, 
labeled,  and  advertised  in  conformity 
with  the  FAA  Act  and  regulations 
promulgated  by  ATF  pursuant  thereto. 
With  respect  to  alcohol  beverage  labels. 
ATF  is  speciflcally  tasked  with  ensurine 
that  consumers  are  adequately  informed 
and  not  misled  by  such  labels. 

Under  existing  regulations,  no  person 
may  bottle  or  remove  for  sale  in 
interstate  commerce  distilled  spirits  or 
malt  beverages  until  such  person  has 
applied  for  and  received  a  certificate  of 
label  approval  from  ATF.  As  part  of  the 
approval  process,  ATF  will  advise 
applicants  to  make  changes  to  proposed 
label  appUcations  in  order  to  ensure 
compliance  with  the  requirements  of  the 
statute  and  implementing  regulations. 
ATF  has  performed  this  label  review 
and  approval  function  since  the 
inception  of  the  FAA  Act  in  1935,  in 
order  to  eiisure  that  consumers  are  not 
misled  by  labels  of  distilled  spirits  and 
malt  beverage  products. 

hi  recent  years  there  has  been  an 
increase  in  the  number  of  prepackaged 
low  alcohol  products.  Many  products  in 
this  low  alcohol  category  are  malt 
beverage  specialty  products  that 
prominently  featuro  flavors  as  part  of 
their  name  such  as  "Wild  Berries"  or 
"Tropical  Punch."  Another  recent  trend 
by  producers  is  to  use  names 
traditionally  associated  with  distilled 
spirits  cocktails  as  part  of  the 
designation  or  as  a  fanciful  name  for 
these  malt  beverage  specialty  products. 
Thus,  names  such  as  "Strawberry 
Daiquiri  Flavored  Cooler,"  "Pina  Colada 
Flavored  Cooler."  "Margarita  Flavored 
Cooler."  and  so  forth,  are  being  used  for 
malt-based  sfiecialties. 

Pursuant  to  its  mandate  to  review 
alcohol  beverage  labels,  and  consistent 
with  the  statutory  standard  of  review. 
ATF  has  approved  malt  beverage  labels 
that  contain  names  such  as  "Daiquiri," 
"Pina  Colada,"  "Margarita."  "Planter's 
Punch,"  and  so  forth  when  they 
describe  a  flavor  component.  ATF  notes 
that  at  least  some  of  these  names,  such 
as  "Pina  Colada,"  are  commonly  used  as 
flavor  descriptors  in  other  products 
such  as  foods,  non-alcoholic  drinks,  and 
ice  cream.  ATF  has  required  that  the 
malt  beverage  labels  must  contain  a 
statement  of  composition  such  as  "Malt 
Beverage  with  Natural  Flavors"  as  part 
of  the  class  and  type  statement.  ATT  has 
approved  such  lalMls  in  the  belief  that 
this  requirement  is  sufTicient  to  inform 
the  consumer  as  to  the  alcoholic 
component  of  such  specialties,  and  that 
consumers  will  not  haym  the  impression 


that  these  products  contain  distilled 
spirits  or  are  like  distilled  spirits. 

ATF  also  allows  the  use  of  the  term 
"Margarita"  as  a  flavor  descriptor,  both 
for  malt-based  specialty  products  and 
for  distilled  spirits  products  that  do  not 
contain  tequila.  In  that  regard,  ATF 
notes  there  is  no  standard  of  identity  for 
a  "Margarita"  in  Part  5.  ATF  does  not, 
however,  approve  malt  beverage  labels 
which  contain  terms  such  as 
"Whiskey."  "Tequila,"  and  so  forth 
since  these  are  the  names  of  distilled 
spirits  that  are  not  contained  in  these 
mah-based  specialty  products. 

Petition 

Heublein's  petition  states  that 
beverage  producers  are  marketing  malt- 
based  specialty  products  with  the  names 
of  cocktails  customarily  made  with 
distilled  spirits,  despite  the  fact  that 
these  products  contain  no  distilled 
spirits.  Heublein  asserts  that  the  use  of 
these  terms  in  labeling  and  advertising 
malt  beverages  misleads  consumers  into 
believing  that  these  products  contain 
distilled  spirits.  Heuolein  cites  the 
existing  provisions  in  FAA  wine 
regulations  at  27  CFR  4.39(a)(7)  and 
4.64(a)(8)  which  prohibit  use  of  distilled 
spirits  tqrms  in  the  labeling  and 
advertising  of  wine,  and  states  these 
same  prohibitions  should  be  applied  to 
the  labeling  and  advertising  of  malt 
beverages. 

Heublein  asserts  that  the  current  - 
practices  result  in  consumers  being 
misled  into  beUeving  that  malt 
beverages  so  labeled  contain  distilled 
spirits.  To  support  their  claim  that 
consumers  are  being  misled,  Heublein 
submitted  two  surveys  showing 
consumers'  impressions  of  the 
ingredients  present  in  two  major  brands 
of  malt-based  specialty  products. 
Consumera  were  asked  to  indicate  what 
they  believed  to  be  the  alcoholic 
component  of  malt-baaed  flavored 
s{>ecialty  products  based  on  a  physical 
examination  of  bottles  and  packaging 
materials  as  they  would  appear  in  the 
marketplace. 

The  first  survey  indicated  that  42 
percent  of  all  respondents  received 
some  impression  that  brand  "A"  nf  a 
malt-tMsed  Margarita  specialty  product 
contains  tequila.  Sixty-nine  percent  of 
respondents  indicated  this  product 
contained  tequila  after  having  been 
given  a  Ust  of  six  potential  alcoholic 
ingredients  (gin,  malt,  nun,  tequila, 
vodka,  wine]  to  assist  them.  The 
percentage  of  persons  who  had  the 
impression  that  this  product  contained 
tequila  was  slightly  higher  among 
respondents  who  knew  that  a  Margarita 
is  commonly  made  with  tequila. 


Twenty  percent  of  respondents 
identified  malt  as  an  in^vdient  in  this 
brand  of  malt-based  specialty  product. 
This  increased  to  44  percent  identifying 
malt  as  an  ingredient  when  the  same  Ust 
of  six  potential  ingredients  was 
presented  to  these  respondents. 

The  second  consumer  survey  yielded 
similar  results  for  brand  "B"  of  a  malt- 
based  Margarita  specialty  product. 
Thirty  percent  of  respondents  received 
the  impression  that  it  contains  tequila; 
this  increased  to  64  percent  after 
respondents  were  given  the  same  list  of 
six  potential  alcoholic  ingredients. 
Similarly.  17  percent  of  respondents 
indicated  that  this  product  contains 
malt.  The  percentage  of  persons  who 
had  the  impression  that  this  product 
contained  malt  increased  to  45  {wrcent 
after  these  respondents  were  shown  the 
list  of  six  potential  ingredients. 

Based  on  these  survey  results, 
Heublein  asserts  that  the  use  of  the 
name  of  a  customary  distil led-spirits 
based  cocktail  on  a  label  misleads 
consumers  into  beUeving  that  a  malt- 
based  specialty  product  contains 
distilled  spirits.  Heublein  claims  that 
this  conclusion  applies  equally  to  all 
malt  beverages  which  are  labeled  with 
the  name  of  any  cocktail  customarily 
made  %vith  distilled  spirits,  and  not  only 
to  those  malt-based  specialty  products 
which  contain  the  term  "Margarita"  on 
which  the  surveys  are  based.  Heublein 
maintains  this  conclusion  regardless  of 
the  presence  of  labeling,  advertising  or 
other  material  that  would  dispel  any 
connection  that  the  labeled  or 
advertised  products  might  have  with 
distilled  spirits. 

Dismssion 

It  is  not  clear  whether  the  results  of 
the  consumer  surveys  submitted  by 
Heublein  regarding  malt-based  specialty 
products  labeled  as  "Margarita 
Flavored"  can  be  applied  to  similar 
products.  For  example,  there  is  no  direct 
evidence  presented  in  the  petition  that 
consumers  who  view  products  labeled 
"Strawberry  Daiquiri  Flavored  Malt 
Beverage"  or  "Pina  Colada  Flavored 
Malt  Beverage"  assume  that  such 
products  contain  rum. 

With  respect  to  giving  the  term 
"Margarita"  geographic  significance. 
Heublein  asserts  that  the  survey  shows 
that  the  term  "Margarita"  is  so  closely 
associated  with  tequila  that  consumers 
are  likely  to  be  confused  imless  tequila 
is  present  in  any  product  identified  as 
"Margarita."  This  action  would  create  a 
geographic  designation  for  the  term 
"Maivarita"  and  would  restrict  its  use  to 
distilled  spirits  products  which  contain 
tequila. 
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Heublein  also  asserts  that  distilled 
spirits  producera  are  placed  at  a 
competitive  disadvantage  by  misleading 
malt  beverage  labels.  However,  no  direct 
evidence  has  been  proffered  which 
would  substantiate  this  claim. 

Finally.  Heublein  asserts  that  the 
Department  of  the  Treasury  is  losing 
excise  tax  revenues  as  consumers 
replace  distilled  spirits  products  with 
lowei^taxed  malt  beverages.  While  this 
may  or  may  not  be  true,  it  is  not  relevant 
to  ouir  labeling  authority  imder  the  FAA 
Act.  Congress  has  chosen  to  tax  the 
products  at  a  different  rate  and  any 
producer  may  choose  to  produce  and 
maricet  lower  taxed  malt-based 
products. 

Public  Paiticipatioii— Written 
Comments 

ATF  requests  comments  from  all 
interested  persons.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

We  would  note  that  ATF  already  has 
received  several  written  comments 
regarding  the  issues  raised  in  this 
petition.  These  comments  will  also 
receive  careful  consideration. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  pubUc.  Any 
material  that  a  respondent  considers  to 
be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
any  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments:  (1)  Are 
legible;  (2)  are  S-W  x  11"  in  size;  (3) 
contain  a  written  signature;  and  (4)  are 
three  pages  or  less  in  length.  Comments 
sent  by  FAX  in  excess  of  three  pages 
will  not  be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged. 
Facsimile  transmitted  comments  will  be 
treated  as  originals. 

Disclosure 

Copies  of  Heublein's  full  petition  and 
written  conmients  generated  pursuant 
thereto  will  be  available  for  pubUc 
inspection  diuing  normal  business 
hours  at:  ATF  Reading  Room,  Disclosure 
Branch,  Room  6300, 650  Massachusetts 
Avenue  NW.  Washington,  DC. 

Drafting  Information,  litis  notice  was 
written  by  various  personnel  within  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 


ListafSubjecto 

27  CFR  Part  5 

Advertising.  Constmier  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling.  Liquors,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements.  Trade  practices. 

27  CFR  Part  7 

Advertising.  Beer.  Consiuner 
protection.  Customs  duties  and 
inspection.  Imports,  and  Labeling. 

AndMvity.  This  notice  is  issued  under  the 
authority  of  27  U.S.C  205. 

Dated:  August  22, 1996. 
JohnW,M^aw, 
Dm(AoT. 

'    Approved:  September  5, 1996. 
JohnP.Siripaim, 

Deputy  Assistant  Secretary.  Begulatory,  Tariff 
and  Trade  Enforcanent 
[PR  Doc.  96-28640  FUed  11-6-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CQDOe-06-053] 

33  CFR  Part  117 

Notica  of  Public  Hearing 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  U.S.  Coast  Guard 
announces  a  forthcoming  pubUc  hearing 
for  the  presentation  of  views  concerning 
the  alteration  of  the  Louisiana  Railroad 
Bridge  at  Louisiana,  Missouri. 
DATES:  The  hearing  will  be  held  at  10 
a.m.,  November  21, 1996. 
ADDRESSES:  The  hearing  will  be  held  at 
the  aty  Hall,  121  North  7th  Street, 
Louisiana.  Missouri. 

Written  comments  may  be  submitted 
to  and  will  be  available  for  examination 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  hoUdays,  at  the  office  of 
the  Director,  Western  Rivers  Operations. 
Bridge  Section,  1222  Spruce  Stieet,  St. 
Louis.  Missoiui  63103-2398. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  Wiebusch,  Directs,  Western 
Rivers  Operations.  Bridge  Branch,  1222 
Spruce  Street.  St.  Louis.  Missoiui 
63103-2398,  (314)  539-3900  ext.  378. 

SUPPLEMENTARY  INFORMATION: 
Complaints  have  been  received  alleging 
that  the  bridge  is  imieasonably 
obstructive  to  navigation.  Information 
available  to  the  Co^t  Guard  indicates 
there  were  140  marine  aUisions  with  the 
bridge  between  1984  and  1995.  These 


allisians  have  caused  moderate  to  heavy 
damage  to  the  bridge.  Besed  on  this 
infcHmation.  the  bridge  ^>pean  to  be  a 
hazard  to  navigation.  This  may  require 
increasing  the  h(»iz(mtal  clearance  oo 
the  bridge  to  meet  the  needs  of 
navigation.  All  interested  parties  Aah 
have  full  opportunity  to  be  heard  and  to 
present  evidence  as  to  whether  any 
alteration  of  this  bridge  is  needed,  and 
if  so,  what  alterations  are  needed,  giving 
due  consideraticm  to  the  necessities  of 
free  and  tmobstructed  watw  navigation. 
The  necessities  of  rail  traffic  vnU  also  be 
considered. 

Any  person  who  wishes,  may  appear 
and  be  heard  at  this  public  heairing. 
Persons  planning  to  appear  and  be 
heard  are  requested  to  notify  the 
Director.  Western  Rivera  Operations, 
Bridge  Section,  1222  Spruce  Street,  St. 
Louis.  Missouri  63103-2398, 
Telephone:  314-539-3900  ext.  378,  any 
time  prior  to  the  hearing  indicating  the 
amoimt  of  time  required.  Depending 
upon  the  niunber  of  scheduled 
statements,  it  may  be  necessary  to  limit 
the  amount  of  time  allocated  to  each 
person.  Any  limitations  of  time 
allocated  wiU  be  announced  at  the 
beginning  of  the  hearing.  Written 
statements  and  exhibits  may  be 
submitted  in  place  of  or  in  addition  to 
oral  statements  and  will  be  made  a  part 
of  the  hearing  record.  Such  written 
statements  and  exhibits  may  be 
deUvered  at  the  hearing  or  mailed  in 
advance  to  the  Director,  Western  Rivers 
Operations,  Bridge  Section.  Transcripts 
of  the  hearing  will  be  made  available  for 
purchase  upon  request. 

Autfaority:  33  U.S.C.  S13:  49  CFR  1.46. 
Dated:  October  25, 1996. 
T.W.  Josiah, 

Rear  Admiral,  U.S.  Coast  Guard  Ctmunander, 
Ei^tii  Coast  Guard  District. 

(FR  Doc  96-28652  Filed  11-6-96;  8:45  am] 
muMta  oooe  4«io-i4-h 


33  CFR  Part  165 

ICQ006-«»-01<q 

RIN2115-AE84 

Regulated  Navigation  Area;  Dataware 
Bay  and  River,  Salem  Rhrer,  Chrtatlrta 
River,  and  Schuylkill  Rh^w 

AQENCY:  Coast  Guard,  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  amend  its  regulations  governing  a 
regulated  navigation  area  on  the 
Delaware  Bay  and  River.  The  proposed 
changes  would  extend  the  applicabiUty 
of  the  regulated  navigation  area  to 
include  the  Salem,  dfiristina,  and 
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Schuylkill  Rivers  between  Trenton.  NJ. 
and  the  Delaware  Breakwater.  The 
proposed  changes  would  also  institute 
new  regulations  governing  vessel 
movement  within  the  expanded 
regulated  navigation  area.  Many  of  these 
requirements  were  previously  imposed 
on  a  case-by  case  basis  through  issuance 
of  temporary  rules  and  Captain  of  the 
Port  Orders.  The  Coast  Guard  believes 
that  the  proposed  changes  would 
increase  public  awareness  and  improve 
navigation  safety  within  the  regulated 
navigation  area. 

DATES:  Comments  must  be  received  on 
or  before  February  5,  1997. 
A0ORE8SC8:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Marine 
Safety  OfBce  (VWO).  1  Washington 
Avenue.  Philadelphia.  PA  19147-4395. 
The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  Marine  Safety  Office.  Philadelphia. 
PA  during  normal  office  hours  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Comments  may  also  be  hand  delivered 
to  this  address. 

KM  FURTHER  VIFORMATION  CONTACT:  LT 
Robert  Hennessy,  Assistant  Chief.  Port 
Opwrations  Department  (ACPOD).  at  the 
Marine  Safety  Office  Philadelphia.  PA. 
or  by  telephone  at  (215)  271-4883. 
•UPPUEMENTARV  MFOMIATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Receipt  of  comments 
will  be  acknowledged  if  a  stamped  self- 
addressed  postcard  is  enclosed.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice  (CCD  05-96-010)  and  the 
speciRc  section  of  the  proposal  to  which 
the  comments  apply,  and  give  reasons 
for  each  comment.  The  Coast  Guard 
specifically  seeks  comments  on  the 
proposed  operational  restrictions. 
Although  not  proposed  at  this  time,  the 
Coast  Guard  also  seeks  comments  on  a 
possible  requirement  that  vessels 
carrying  dangerous  cargos  on  the 
Delaware  River  above  the  C&D  Canal  be 
escorted  by  a  Coast  Guard  vessel  in 
addition  to  a  commercial  tug  escort. 
The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  and  may  change  this  proposal  in 
view  of  the  comments.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  in  the  rulemaking  process. 

Diecuaoioa  of  Proposed  Rule 

This  proposed  rule  is  part  of  an 
overall  safety  program  implemented  by 


the  Captain  of  the  Port.  Philadelphia. 
PA  to  enhance  the  safe  transportation  of 
certain  dangerous  cargos  as  defined  in 
33  CFR  160.203  (»-e)  in  the  Captain  of 
the  Port  zone. 

Existing  33  CFR  165.510  establishes  a 
regulated  navigation  area  for  the  waters 
of  the  Delaware  Bay  and  Delaware  River 
south  of  the  Delaware  Memorial  Bridge. 
It  prohibits  a  vessel  with  a  draft  of 
greater  than  55  feet  from  entering  the 
regulated  navigation  area.  It  also 
prohibits  oil  transfer  operations  within 
the  regulated  navigation  area  except 
within  specified  anchorage  grounds  or 
with  the  authorization  of  the  Captain  of 
the  Port.  The  Coast  Guard  proposes  to 
expand  the  regulated  navigation  area, 
apply  it  when  vessels  transit  with 
dangerous  cargos.  and  impose 
ofMrational  restrictions  on  vessels 
operating  within  the  regulated 
navigation  area. 

Several  waterfront  facilities  within 
the  Philadelphia  Captain  of  the  Port 
(COTP)  zone  conduct  cargo  operations 
with  vessels  that  carry  dangerous  cargos 
listed  in  33  CFR  160.203  (aHe).  These 
facilities  are  the  Sun  Refining  and 
Marketing  Company,  on  the  Delaware 
River,  at  Marcus  Hook.  PA;  the  Sun 
Refining  and  Marketing  Company 
Girard  Point  Wharf,  on  the  Schuylkill 
River,  at  Philadelphia.  PA:  the  Atlantic 
Marine  Terminal,  on  the  Delaware 
River,  at  Fairless  Hills.  PA:  the  Ehipont 
Cibbstown  facility  on  the  Delaware 
River,  at  Gibbstown.  N):  the  Coastal 
Eagle  Point  Refinery,  on  the  Delaware 
River,  at  West  Deptford.  N);  the  Mid- 
Atlantic  Shipping  Terminal,  on  the 
Salem  River,  at  Salem.  NI:  the  Port  of 
Salem  Terminal,  on  the  Salem  River,  at 
Salem.  NJ;  and  the  Port  of  Wilmington 
Terminal,  on  the  Christina  River,  at 
Wilmington,  DE.  Vessels  routinely 
transit  to  and  from  these  facilities.  The 
proposed  rule  would  extend  the 
regulated  navigation  area  to  include  the 
navigable  waters  of  the  Delaware  Bay 
and  the  Delaware.  Salem,  Christina,  and 
Schuylkill  Rivers  from  Cape  May  and 
Harbor  of  Refuge  Lights,  north  to  Cape 
Henlopen,  and  on  the  Delaware  River 
north  to  the  U.S.  Route  1  Bridge 
between  Trenton,  NJ  and  Morrisville, 
PA. 

In  the  past,  the  Captain  of  the  Port, 
Philadelphia,  established  a  temporary 
safety  zone  whenever  a  vessel  carrying 
a  specified  dangerous  cargo  transited 
the  area.  The  temporary  safety  zone 
regulations  routinely  prohibited  entry 
into  the  waters  surrounding  the  vessel 
and  facility  without  specific  permission 
from  the  Coast  Guard.  The  COTP  would 
then  impose  operating  restrictions, 
similar  to  the  measures  contained  in 
this  proposed  rule,  as  a  condition  of 


entry  into  the  safety  zone.  These 
temporary  rules  were  often  issued  on 
short  notice  and,  as  a  result,  were  not 
published  in  the  Federal  Register  or 
codified  in  the  Code  of  Federal 
Regulations. 

To  avoid  the  need  to  issue  temporary 
rules  and  improve  the  public's 
knowledge  of  potential  restrictions  on 
navigation,  the  Coast  Guard  is  proposing 
several  amendments  to  33  CFR  165.510. 
Definitions  routinely  included  in  each 
temporary  rule  are  included  in  the 
proposed  ru^B.  The  proposed  rule  would 
apply  to  all  vessels  operating  in  the 
regulated  navigation  area,  except  vessels 
engaged  in  law  enforcement,  servicing 
aids  to  navigation,  or  surveying, 
maintaining  or  improving  the 
waterways  (e.g.,  dredges  and  survey 
vessels).  The  55-foot  draft  limitation 
would  be  retained,  but  a  note  would  be 
added  to  indicate  that  the  projected 
depth  of  the  Delaware  River  is  40  feet. 
Oil  transfer  operations  would  continue 
to  be  prohibited  within  the  regulated 
navigation  area  except  within 
designated  anchorage  grounds  or  with 
permission  of  the  COTP. 

Additional  operational  requirements 
or  restrictions  are  proposed  both  for 
vessels  carrying  dangerous  cargos  and 
for  vessels  operating  in  the  vicinity  of 
vessels  carrying  dangerous  cargos.  The 
master,  owner,  or  operator  of  a  vessel 
carrying  dangerous  cargo  would  be 
required  to  give  notice  to  the  COTP  at 
least  72  hours  before  entering  or 
departing  the  regulated  navigation  area, 
and  at  least  12  hours  before  any  vessel 
movement  within  the  regulated 
navigation  area.  The  required  notice 
would  include  a  report  of  the  vessel's 
propulsion  and  machinery  status  and 
any  outstanding  deficiencies  identified 
by  the  flag  state  or  classification  society. 

A  vessel  carrying  dangerous  cargo 
would  be  prohibited  from  transiting 
within  the  regulated  navigation  area  if 
visibility  is  or  is  expected  to  be  less  than 
two  nautical  miles.  Anchoring  would  be 
permitted  only  in  an  emergency  or  upon 
COTP  approval.  Unless  the  vessel  has 
two  separate  and  independent  steering 
control  systems  with  duplicate  pilot 
house  steering  gear  controls,  the  master, 
owner,  or  operator  would  be  required  to 
maintain  a  manned  watch  within  the 
steering  gear  compartment  during  any 
transit  within  the  regulated  navigation 
area.  While  at  anchor,  the  master, 
owner,  or  operator  would  be  required  to 
have  the  engines  in  a  condition  that  full 
power  would  be  available  within  five 
minutes  whenever  sustained  winds 
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exceeded  25  knots.  If  sustained  winds 
reach  40  knots  or  more,  the  vessel's 
main  engines  must  be  on  line.  Each 
vessel  would  be  required  to  have 
emergency  towing  gear  rigged  while 
underway,  at  anchor,  or  moored. 
Transfer  of  dangerous  cargo  would  also 
be  prohibited  while  a  vessel  is  at  anchor 
or  bunkering. 

Operational  restrictions  would  also  be 
imposed  on  vessels  operating  in  the 
vicinity  of  a  vessel  carrying  dangerous 
cargo.  While  a  vessel  carrying  dangerous 
cargo  is  underway,  no  vessel  would  be 
permitted  within  500  yards  of  either 
side  or  within  1000  yards  of  the  bow  or 
stem  without  permission  of  the  COTP. 
No  vessel  would  be  allowed  within  100 
yards  of  a  moored  or  anchored  vessel 
carrying  dangerous  cargo.  Commercial 
vessels  attending  a  vessel  carrying 
dangerous  cargo  would  be  allowed  to 
transit  within  this  area  with  permission 
from  the  master  of  the  vessel  carrying 
dangerous  cargo.  If  permitted  to  enter, 
the  vessel  would  be  required  to 
maintain  a  continuous  radio  guard, 
op>erate  at  a  "no  wake"  speed  or  the 
minimum  speed  to  maintain  steerage, 
and  to  proceed  as  otherwise  directed  by 
the  COTP.  No  vessel  would  be 
permitted  to  overtake  a  vessel  carrying 
dangerous  cargo  unless  the  overtaking 
could  be  complete  before  reaching  any 
bends  in  the  channel  and  the  masters  or 
operators  of  both  vessels  clearly  agree 
on  arrangements  for  the  overtaking. 

Specific  restrictions  are  also  proposed 
for  vessels  operating  above  the  C&D 
Canal.  A  vessel  carrying  dangerous 
cargo  would  be  required  to  have  a  tug 
escort.  A  vessel  carrying  dangerous 
cargo  and  an  oncoming  vessel  would  be 
prohibited  from  meeting  at  a  relative 
speed  greater  than  prudent  under  the 
prevailing  weather  conditions  or  20 
knots,  whichever  is  less.  To  the 
maximum  extent  possible,  vessel 
masters  or  operators  would  be  required 
to  avoid  meeting  situations  on  river 
bends. 

The  proposed  rule  includes  a 
provision  that  the  COTP  will  announce 
scheduled  movements  of  vessels 
carrying  dangerous  cargos  via  Broadcast 
Notices  to  Mariners.  This  will  not  only 
alert  the  maritime  public  that 
restrictions  will  be  in  effect,  but  it  will 
also  allow  mariners  to  plan  activities  to 
minimize  the  impact  of  the  proposed 
restrictions. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 


by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Itepartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
practice  of  establishing  a  safety  zone 
aroimd  a  vessel  loaded  with  certain 
dangerous  cargos,  notably  explosives 
and  Liquefied  Petroleum  Gas,  has  been 
in  effect  for  many  years.  Small  and  large 
companies  with  vessels  operating  in 
Philadelphia  are  aware  of  scheduled 
transits  of  vessels  loaded  with 
dangerous  cargos  and  adjust  their  vessel 
movements  to  minimize  any  economic 
impact.  The  proposed  restrictions  have 
been  implemented  on  a  case-by-case 
basis  in  the  form  of  Captain  of  the  Port 
Orders  or  temporary  safety  zones  for 
each  transit.  By  establishing  a 
permanent  rule  the  Coast  Guard  will 
achieve  economies  in  manpower  and 
administrative  time,  provide  the  Port  of 
Philadelphia  with  the  widest 
dissemination  of  these  precautionary 
measures,  and  minimize  the  potential 
dangers  of  these  movements  to  the  port 
commimity.  Since  this  regulated 
navigation  area  is  not  expected  to 
unduly  impede  the  flow  of  traffic,  the 
impact  of  these  proposed  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Guard  believes  that  this  proposal,  if 
adopted,  will  have  only  minimal 
economic  impact. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  Small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
proposal  would  simplify  the  existing 
practice  of  instituting  temporary  safety 
zones  for  the  passage  of  each  vessel 
carrying  dangerous  cargo  and  is  not 
expected  to  unduly  impede  the  flow  of 
vessel  traffic.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  Economic  impact  on  a 
substantial  number  of  small  entities.  If. 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposal  will  have 


a  significant  economic  impact  on  yoiu* 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposal 
wiU  eccHiomically  affiect  it. 

CoUectkHi  of  Infbnnatioo 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federaliam 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Impact 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.(34)  of  Commandant  Instruction 
M16475.1B  (as  revised  by  61  FR  13563; 
March  27, 1996).  this  rule  is 
categorically  excluded  fi^m  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
Statement  has  been  prepared  and  place 
in  the  rulemaking  docket. 

List  ofSubiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  33  CFR 
Part  165  as  follows: 

PART  165— REGULATED  NAVIGATIOll 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  12S1;  50  U.S.C.  191: 
33  CFR  1.05-l(g),  6.04-6,  and  160.5;  49  CFR 
1.46. 

2.  Section  165.510  is  revised  to  read 
as  follows: 

§165.510  Delaware  Bay  and  River,  Slem 
River,  Christina  River  and  SchuylUli  River- 
Reguiated  Navigation  Area. 

(a)  Regulated  Navigation  Area.  The 
following  is  a  Regulated  Navigation 
Area:  The  navigable  waters  of  Delaware 
Bay  and  River,  Salem  River.  Christina 
River,  and  Schuylkill  River,  in  an  area 
bounded  on  the  south  by  a  line  drawn 
across  the  entrance  to  the  Delaware  Bay 
between  Cape  May  Lighthouse  and 
Harbor  of  Refuge  Light  and  then 
continuing  to  the  northernmost 
extremity  of  Cape  Henlopen.  and 
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bounded  on  the  north  by  a  line  drawn 
across  the  Delaware  River  between 
Trenton.  NJ  and  Morrisville.  PA  along 
the  southern  side  of  the  U.S.  Route  1 
Bridge. 

(b)  Definitions.  As  used  in  this 
section: 

COTP  means  the  Captain  of  the  Port. 
Philadelphia.  PA  and  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  authorized  by  the  COTP 
to  act  on  his  or  her  behalf. 

Dangerous  cargo  means  those  cargos 
listed  in  §  160.203  of  this  chapter  when 
carried  in  bulk. 

Underway  means  that  a  vessel  is  not 
at  anchor,  made  fast  to  the  shore,  or 
aground. 

(c)  Applicability.  This  section  applies 
to  any  vessel  operpting  within  the 
Regulated  Navigation  Area,  including  a 
naval  or  public  vessel,  except  a  vessel 
engaged  in: 

(1)  Law  enforcement: 

(2)  Servicing  aids  to  navigation;  or 

(3)  Surveying,  maintaining,  or 
improving  waters  within  the  Regulated 
Navigation  Area. 

(d)  Draft  limitation.  Unless  otherwise 
authorized  by  the  COTP.  no  vessel  with 
a  draft  greater  than  55  feet  may  transit 
within  the  area  between  the  southern 
boundary  of  this  regulated  navigation 
area  and  the  southern  span  of  the 
Delaware  Memorial  Bridge. 

Note:  The  projected  depth  of  the 
navigational  channels  of  the  Delaware  River 
is  40  feet. 

(e)  Oil  transfer  operations.  Unless 
otherwise  authorized  by  the  COTP.  no 
vessel  may  conduct  oil  transfer 
operations  within  the  area  between  the 
southern  boundary  of  this  regulated 
navigation  area  and  the  southern  span  of 
the  Delaware  Memorial  Bridge  except 
within  the  anchorage  ground  designated 
in  §  110.157(a)(1)  of  this  chapter. 

(f)  Requirements  for  vessels  carrying 
dangerous  cargos.  The  master,  owner,  or 
operator  of  a  vessel  carrying  a  dangerous 
cargo  listed  in  <)  160.203  of  this  chapter 
shall: 

(1)  Notify  the  COTP  at  least  72  hours 
before  the  vessel  enters  or  departs  the 
regulated  navigation  area  and  at  least  12 
hours  before  the  vessel  moves  within 
the  regulated  navigation  area.  The 
notice  must  include  a  report  of  the 
vessel's  propulsion  and  machinery 
status  and  any  outstanding  deficiencies 
identified  by  the  vessel's  flag  state  or 
classification  society; 

(2)  Not  enter,  get  or  remain  underway 
within  the  regulated  navigation  are  if 
visibility  is  or  is  expected  to  be  less  than 
two  (2)  miles.  If  during  the  transit 
visibility  becomes  less  than  two  (2) 
miles,  the  vessel  must  seek  safe 


anchorage  and  notify  the  COTP 
immediately: 

(3)  Not  anchor  in  any  area  ^ithin  the 
regulated  navigation  area  unless  in 
times  of  emergency  or  with  COTP 
permission: 

(4)  Not  transfer  dangerous  cargo  while 
the  vessel  is  at  anchor  or  bunkering: 

(5)  Maintain  a  manned  watch  in  the 
steering  compartment  whenever  the 
vessel  is  underway  within  the  regulated 
navigation  area  unless  the  vessel  has 
two  separate  and  independent  steering 
control  systems  with  duplicate 
pilothouse  steering  gear  control  systems 
which  meet  the  requirements  of  46  CFR 
58.25-55: 

(6)  When  anchored  within  the 
regulated  navigation  area  and: 

(i)  Sustained  winds  are  greater  than 
25  knots  but  less  than  40  knots,  ensure 
the  main  engines  are  ready  to  provide 
full  power  in  five  minutes  or  less:  and 

(ii)  Sustained  winds  are  40  knots  or 
over,  ensure  that  the  main  engines  are 
on  fine  to  immediately  provide 
propulsion: 

(7)  While  moored  within  the  regulated 
navigation  area,  ensure  that  at  least  two 
wire  cable  mooring  lines  (firewarps)  are 
rigged  and  ready  for  use  as  emergency 
towing  hookups  fore  and  aft  on  the 
outboard  side  of  the  vessel: 

(8)  While  underway  or  anchored 
within  the  regulated  navigation  area, 
ensure  that  at  least  two  wire  cable 
mooring  lines  (firewarps)  are  rigged  and 
ready  for  use  as  emergency  towing 
hookups  fore  and  aft  on  the  vessel;  and, 

(9)  rt-oceed  as  directed  by  the  COTP. 
(g)  Requirements  for  vessels  operating 

in  the  vicinity  of  a  vessel  carrying 
dangerous  cargos.  (1)  Except  for  a  vessel 
that  is  attending  a  vessel  carrying 
dangerous  cargo  with  permission  from 
the  master  of  the  vessel  carrying 
dangerous  cargo  or  a  vessel  that  is 
anchored  or  moored  at  a  marina,  wharf, 
or  pier,  and  which  remains  moored  or 
at  anchor,  no  vessel  may,  without  the 
permission  of  the  COTP: 

(i)  Come  or  remain  within  500  yards 
of  the  port  or  starboard  side  or  within 
1000  yards  of  the  bow  or  stem  of  an 
underway  vessel  that  is  carrying 
dangerous  cargo;  or 

(ii)  Come  or  remain  within  100  yards 
of  a  moored  or  anchored  vessel  carrying 
dangerous  cargo. 

{'if  The  master,  owner,  or  operator  of 
any  vessel  receiving  permission  under 
paragraph  (g)(1)  of  this  section  shall: 

(i)  Maintain  a  continuous  radio  guard 
on  VHF-FM  channels  13  and  16; 

(ii)  Operate  at  "no  wake"  speed  or  the 
minimum  speed  needed  to  m'aintain 
steerage,  whichever  is  les.'.;  and 

(iii)  Proceed  as  directed  by  the  COTP. 

(3)  No  vessel  may  overtake  a  vessel 
carrying  dangerous  cargos  unless  the 


overtaking  can  be  completed  before 
reaching  any  bend  in  the  channel. 
Before  any  overtaking,  the  pilots, 
masters  or  operators  of  both  the 
overtaking  vessel  and  the  vessel  being 
overtaken  must  clearly  agree  on  the 
drciunstances  of  the  overtaking, 
including  vessel  speeds,  time  and 
location  of  overtaking. 

(h)  Additional  restrictions  above  the 
C&D  Canal.  When  operating  on  the 
Delaware  River  above  the  C&D  Canal: 

(1)  A  vessel  carrying  dangerous  cargo 
must  be  escorted  by  at  least  one 
commercial  tug;  and 

(2)  A  vessel  carrying  dangerous  cargo 
and  an  oncoming  vessel  shall  not  meet 
at  a  relative  speed  greater  than  prudent 
under  the  prevailing  weather  conditions 
or  20  knots,  whichever  is  less.  Meeting 
situations  shall  be  avoided  on  river 
bends  to  the  maximum  extent  possible. 

(i)  The  COTP  will  issue  a  Broadcast 
Notice  to  Mariners  to  inform  the  marine 
community  of  scheduled  vessel 
movements  during  which  the 
restrictions  imposed  by  paragraphs  (g) 
and  (h)  of  this  section  will  be  in  effect. 

Dated:  October  7. 1996. 
Kant  H.  WilUaaoa. 

Vice  Admiral.  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 

|FR  Doc.  96-28653  Filed  11-6-96:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6«4»-3] 

National  Emission  Standards  for 
Hazardous  Air  Pollutant  Emissions 
from  Miscallaneous  Organic  Chemical 
Prooassas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  available  information 

and  solicitation  of  additional 

information. 

SUMMARY:  The  EPA  intends  to  propose 
a  single  set  of  emission  standards  that 
will  apply  to  more  than  20  listed  source 
cat<>gories  of  hazardous  air  pollutants 
(HAP).  These  emission  standards  will 
apply  to  a  group  of  organic  chemical 
processes  for  which  final  standards 
promulgation  is  required  by  November 
15,  2000.  The  Agency  anticipates  that 
these  standards  will  also  apply  to 
organic  chemical  processes  that  have 
either  been  excluded  from  the 
applicability  of  emission  standards 
developed  for  other  source  categories,  or 
that  have  not  been  included  within  a 
listed  source  category. 
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The  purpose  of  this  action  is  to  notify 
interested  {>arties  including  owners  and 
operators  of  chemical  processes  that 
could  be  covered  by  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  applicable  to  miscellaneous 
organic  processes.  The  EPA  has  invited 
State  and  Regional  environmental 
agencies,  representatives  fitim  industry, 
and  representatives  from  environmental 
groups  to  provide  input  into  the 
development  of  the  set  of  proposed 
standards.  Representatives  of  the 
Synthetic  Organic  Chemical 
Manufacturers  Association  and  the 
Chemical  Manufacturers  Association  are 
actively  providing  input  into  the 
regulatory  development  process  for  the 
proposed  set  of  standards.  The  EPA 
encourages  interested  parties  to  provide 
input  into  this  rulemaking  process 
eiUier  through  their  respective  trade 
organizations,  or  by  contacting  EPA 
directly. 

DOCKET:  Docket  No.  A-go-49  contains 
information  supporting  development  of 
the  list  of  source  categories,  including 
those  categories  for  which  EPA  proposes 
to  develop  a  set  of  emission  standards 
by  November  15,  2000.  A  docket 
supporting  development  of  emission 
standards  discussed  in  this  notice  has 
not  yet  been  established.  Docket  No.  A- 
90-49  is  available  for  public  inspection 
and  copying  between  8  a.m.  and  5:30 
p.m..  Monday  through  Friday,  at  EPA's 
Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall. 
Room  M-1500.  First  Floor,  401  M 
Street,  SW.,  Washington,  DC  20406,  or 
by  calling  (£02)  260-7548  or  260-7549. 
A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  MFOfUMTKNI  CONTACT:  For 
information  concerning  this  notice, 
contact  Mr.  Randy  McDonald, 
Emissions  Standards  Division,  Mail 
Drop  13,  U.S.  EPA  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  North  Carolina  27711. 
telephone  number  (919)  541-5402. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  112  of  the  Clean  Air  Act  (Act) 
requires  that  the  Agency  list  and 
promulgate  NESHAP  in  order  to  control, 
reduce,  or  otherwise  limit  the  HAP 
emissions  from  categories  of  major  and 
area  sources.  Pursuant  to  the  specific 
listing  requirements  in  section  112(c), 
the  Aigency  published  on  July  16, 1992 
(57  FR  31576).  an  initial  list  of  174 
categories  of  major  and  area  sources  that 
would  be  subject  to  MACT  emission 
standards.  Following  this  listing, 
pursuant  to  reqiiiiements  in  section 
112(e).  on  December  3. 1993  (58  FR 


63941)  the  Agency  published  a  schedule 
for  the  promulgation  of  MACT  emission 
standards  for  each  of  the  174  listed 
source  categories. 

A  number  of  the  source  categories  for 
which  emission  standards  must  be 
promulgated  by  November  15,  2000  (i.e., 
ten-year  standards)  can  be  broadly 
classified  as  miscellaneous  organic 
chemical  processes.  The  EPA  began 
collecting  information  in  April  1995  to 
support  development  of  ten-year 
standards  for  listed  organic  chemical 
process  source  categories.  Information 
was  collected  for  more  than  300 
facilities  falling  within  Standard 
Industrial  Classification  (SIC)  code  28 
(i.e..  chemical  production  processes). 
These  facilities  are  located  in  States 
which  have  implemented 
comprehensive  air  emissions  inventory 
programs  and  contain  high 
concentrations  of  chemical  producers 
within  their  boimdaries.  The 
information  collected  includes  process 
descriptions,  sources  and  quantities  of 
HAP  emissions,  and  emission  control 
levels.  The  principal  sources  of  these 
data  were  air  pollutant  inventories, 
construction  and  operating  permits,  and 
electronic  databases. 

Information  collected  reveals  that 
many  organic  chemical  processes 
described  by  SIC  28,  including 
processes  covered  by  21  ten-year  source 
categories,  involve  similar  process 
equipment,  similar  emission  points  and 
control  equipment,  and -are  in  many 
cases  co-located  with  other  listed 
soiuces.  The  EPA  has  also  identified  a 
number  of  oi^ganic  chemical  processes 
which  are  not  included  in  the  source 
category  list  (57  FR  31576).  These 
processes,  their  emission  points,  and 
applicable  controls  are  similar  to  the  21 
listed  source  categories.  These  organic 
chemical  processes  are  also  co-located 
with  each  other  and  the  listed  source 
categories. 

n.  Description  of  Agency's  Intent 

A.  Develop  a  Single  Set  of  Emission 
Standards  for  the  Group  of 
Miscellaneous  Organic  Chemical 
Processes 

The  knowledge  gained  from 
preliminary  data  collection  efforts, 
combined  with  the  section  112  (c)  and 
(e)  requirements  to  list  categories  of 
major  HAP  sources  and  to  promulgate 
emission  standards  for  all  Usted 
categories  by  Novembw  15.  2000.  has 
prompted  the  Agency  to  propose 
developing  a  set  of  emission  standards 
which  applies  to  a  broad  group  of 
organic  chemical  processes.  The  EPA 
envisions  that  the  set  of  emission 
standards  would  estalriish  MACT  for  21 


of  the  listed  source  categories  scheduled 
for  promulgation  by  November  15.  2000. 
Other  major  sources  not  included 
within  a  listed  source  category,  or 
excluded  from  the  applicability  of 
regulations  promulgated  for  other 
source  categories,  will  also  be  covered 
by  the  set  of  standards. 

Twelve  of  the  21  listed  soiuce 
categories  which  vnll  be  covered  by  the 
miscellaneous  organic  chemical 
processes  MACT  standards  are  listed 
under  the  Miscellaneous  Processes 
IndusUy  Group  (57  FR  31576).  These 
include:  Benzyltrimethylammonium 
chloride  production,  carbonyl  sulfide 
production,  chelating  agents 
production,  chlorinated  paraffins 
production,  ethylidene  norbomene 
production,  explosives  production, 
hydrazine  production,  photographic 
chemicals  production,  phthalate 
plasticizers  production,  rubber 
chemicals  production,  symmetrical 
tetrachloropyridine  production,  and 
OBPA/l,3-diisocyanate  production. 

Eight  of  the  21  listed  source  categories 
which  will  be  covered  by  the  MACT 
standards  for  miscellaneous  organic 
chemical  processes  are  listed  under  the 
Polymers  and  Resins  Industry  Group. 
These  include:  Alkyd  resins  production, 
polyester  resins  production,  polyvinyl 
alcohol  production,  polyvinyl  acetate 
emulsions  production,  polyvinyl  butyral 
production,  polymerizcKi  vinyUdene . 
chloride  production,  polymethyl 
methacrylate  production,  and  maleic 
anhydride  copolymers  production. 

One  of  the  21  listed  source  categories 
which  vfcrili  be  covered  by  the  MACT 
standards  for  miscellaneous  organic 
chemical  processes  is  listed  under  the 
Surface  Coating  Processes  Industry 
Group.  This  category  is  manufacture  of 
paints,  coatings  and  adhesives. 

The  EPA  envisions  that  the  set  of 
emission  standards  will  establish 
control  requirements  for  organic 
chemical  processes  which:  (1)  Are 
described  by  SIC  codes  282,  284,  285, 
286,  287,  289,  and  386;  (2)  emit  HAP; 
(3)  are  located  within  a  stationary 
soiuice  or  a  contiguous  group  of 
stationary  sources  that  emit  or  has  the 
potential  to  emit  at  least  10  tons  of  one, 
or  an  aggregate  25  tons  or  more  HAP  per 
year,  and  (4)  are  not  covered  by  any 
other  MACT  standard. 

Organic  chemical  processes  not 
covered  by  any  other  MACT  standard 
include:  (1)  The  21  listed  source 
categories  identified  above;  (2)  organic 
chemical  processes  excluded  from 
applicable  requirements  of  any  other 
MACT  standard,  which  include:  (a) 
Process  vents  for  batch  reactors  used  in 
producing  the  oi^ganic  chemicals  listed 
in  table  1  of  the  emission  standards 
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popularly  known  as  the  hazardous 
organic  NESHAP  (HON).  40  CFR  Part  6.1 
Subpart  F,  covering  the  synthetic 
organic  chemical  manufacturing 
industry  (SOCMI).  (b)  HAP  emissions 
from  a  SOCMI  process  using  HAP  only 
as  a  solvent,  (c)  production  of  pesticide 
intermediates  not  covered  by  the 
agricultural  chemicals  production 
NESHAP,  and  (d)  production  of  by- 
products, co-products  and  intermediates 
not  considered  primar\'  products  under 
the  NESHAP  for  Group  I  and  Group  IV 
polymers  and  resins,  and  (.1)  those 
product  pro<;esses  identified  by  EPA 
based  on  information  gathered  which 
include:  alcohols,  plasticizers.  oil 
additives,  synthetic  fatty  acids, 
trioxane/trioxane  polymer, 
hexamethylenediisocyanate.  urea, 
nitroparaffin  derivatives,  polyethylene. 
Exxate^*^.  dicapryl  phthalate, 
glyphosate.  ethoxolates,  alkyl 
naphthalene,  polypropylene,  neopentyl 
glycol,  hexanediol,  primene. 
hexamethylene  diisocyanatu,  adipic 
acid,  sorbic  acid,  alkyl  phenol,  primene. 
and  lactic  acid,  and  (4)  other  produrt 
pro<.esses  not  identified  above  that  can 
be  broadly  characterized  as  organic 
chemical  processes  not  covered  by  any 
other  MACT  standard. 

The  EPA  recognizes  that  the  list  of 
source  categories  will  need  to  be 
amended  to  reflect  the  inclusion  of 
sources  identified  above.  The  list  of 
categories  of  major  sources  of  HAP  will 
be  amended  by  adding  a  new 
miscellaneous  organic  chemical  source 
category.  This  category  will  subsume 
the  21  listed  sourt.-e  categories  and  will 
include  all  other  organic  chemical 
progresses  not  covered  by  another  MACT 
standard.  This  action  will  be  taken  at  a 
later  date. 

The  set  of  emission  standards  for 
miscellaneous  organic  chemical 
processes  would  be  promulgated  by 
November  15.  2000.  Section  112(c)(5)  of 
the  Act  provides  that  for  categories  of 
major  HAP  sources  added  to  the  initial 
list,  standards  must  be  established  by 
November  15.  2000.  or  within  2  years 
after  the  date  when  such  category  is 
listed,  whichever  is  later.  Therefore,  the 
NESHAP  promulgation  date  for  the 
newly  identified  organic  ciiemical 
processes  will  be  the  same  as  that  for 
the  21  existing  ten-year  source 
categories. 

B.  Rationale  for  Developing  a  Single  Set 
of  Emission  Standards  for  the  Group  of 
Miscellaneous  Organic  Chemical 
Processes 

Preliminary  data  indicate  that  the 
process  equipment,  emission 
cliaracteristics.  and  applicable  control 
technologies  are  similar  for  the  broad 


group  of  sources  that  EPA  intends  to 
regulate  under  a  single  set  of  standards. 
These  data  also  indicate  that,  for 
purposes  of  characterizing  and 
controlling  process  emissions, 
distinctions  based  on  whether  the 
production  of  these  organic  chemicals  is 
a  formulation  operation  or  a  chemical 
reaction,  and  whether  the  process  vessel 
is  a  batch  or  continuous  reactor,  are 
mor«  significant  than  differences  among 
the  final  chemical  products  themselves. 
For  these  reasons.  EPA  believes  that  it 
is  technically  feasible  to  regulate 
emissions  from  a  variety  of  organic 
chemical  processes  by  a  single  set  of 
emission  standards.  The  Agency 
envisions  a  set  of  standards  establishing 
separate  control  requirements  for 
chemical  production  processes  and 
formulation/blending  operations.  The 
set  of  standards  could  also  establish 
varying  control  requirements  based  on 
distinctions  among  classes,  types,  and 
sizes  of  sources.  Similar  to  the  HON. 
separate  requirements  will  be  prop>osed 
for  process  vents,  transfer  operations, 
storage  tanks,  equipment  leaks,  and 
wastewater  HAP  emission  points. 
Separate  control  requirements  may  also 
be  established  for  emission  points 
associated  with  continuous  reactors, 
batch  reactors,  and  formulation/ 
blending. 

Several  other  reasons  support  the 
development  of  a  single  set  of  emission 
standards  for  a  group  of  organic 
chemical  processes.  Data  gathered 
indicate  that  many  of  the  organic 
chemical  processes  that  EPA  is 
proposing  to  regulate  by  this  set  of 
standards  are  co-located  within 
individual  facilities.  Facilities  with  co- 
lo<:ated  organic  chemical  processes 
could  more  easily  comply  with  a  single 
set  of  emission  standards  than  with 
individual  standards  for  each  of  the  co- 
located  processes.  For  instance,  a 
facility  with  co-located  sources  would 
have  to  implement  only  one  leak 
detection  and  repair  program,  and 
would  have  to  maintain  only  one  set  of 
records  and  submit  one  set  of  reports  to 
document  compliance  if  there  is  a  single 
set  of  standards. 

Another  justification  for  developing  a 
single  set  of  emission  standards  to 
regulate  production  of  a  variety  of 
organic  chemicals  is  that  it  would  be 
less  costly  for  EPA  to  develop  a  single 
standard  than  to  develop  separate 
standards  for  several  individually  listed 
source  categories  which  have  similar 
emission  characteristics  and  applicable 
control  technologies.  Moreover,  a  single 
set  of  emission  standards  could  cover 
production  of  future  (i.e.,  not  yet 
produced)  organic  chemicals.  It  is  likely 
that  such  chemicals  will  be  produced 


via  batch  reactions  or  continuous 
reactions  or  formulation/blending 
operations  and,  therefore,  could  be 
regulated  by  the  miscellaneous  organic 
chemical  process  NESHAP  (MON) 
envisioned  by  EPA.  Development  of  the 
MON  would  avoid  the  costs  associated 
with  having  to  develop  emission 
standards  for  categories  of  organic 
chemicals  that  would  otherwise  be 
listed  as  major  sources  of  HAP  after 
November  15,  1998. 

In  order  to  develop  a  single  set  of 
standards  for  a  group  of  miscellaneous 
organic  chemical  processes,  EPA  will 
take  advantage  of  its  experience  from 
previous  actions  that  addressed  groups 
of  chemical  processes  in  a  single 
rulemaking.  The  EPA  plans  to  use  the 
products  of  past  rulemakings  and 
guidance  documents,  such  as  the  HON, 
polymers  and  resins  rules,  and  the 
Alternative  Control  Techniques 
Document-Batch  Processes,  as  building 
blocks  for  developing  the  proposed  set 
of  standards.  A  single  set  of  standards 
for  miscellaneous  organic  chemical 
processes  will  ensure  that  process 
equipment  with  comparable  HAP 
emissions  and  control  technologies  are 
subject  to  consistent  emission  control 
requirements. 

in.  Administrative  Requirements 

A.  Docket 

The  docket  for  revisions  to  the  list  of 
source  categories  is  A-90— 49.  This 
docket  is  an  organized  and  complete  file 
of  all  the  information  submitted  to  or 
otherwise  considered  by  the  Agency  in 
the  development  of  the  revised  list  of 
categories  of  sources  and  the  revised 
schedule  for  standards.  A  docket 
containing  the  information  supporting 
development  of  the  single  set  of 
emission  standards  discussed  in  this 
notice  has  not  yet  been  established. 
Existing  and  future  dockets  associated 
with  the  actions  discussed  in  this  notice 
are,  or  will  be  available  for  public 
inspection  at  EPA's  Air  and  Radiation 
Docket  and  Information  Center,  which  is 
listed  in  the  AOOAESSES  section  of  this 
notice. 

B.  Regulatory  Requirements 

Today's  notice  is  only  a  notice  of  the 
information  available  to  the  Agency  for 
purposes  of  standard  development. 
Today's  notice  is  also  a  solicitation  of 
information  and  participation  from 
interested  parties.  The  notice  imposes 
no  regulatory  requirements  or  costs. 
Therefore,  EPA  has  prepared  neither  an 
assessment  of  the  potential  costs  and 
benefits  pursuant  to  Executive  Order 
12866,  an  economic  impact  analysis 
pursuant  to  Section  317,  a  regulatory 
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flexibility  analysis  pursuant  to  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  September  19, 1980),  nor  a 
budgetary  impact  statement  pursuant  to 
the  Unfunded  Mandates  Act  of  1995. 
Also,  this  notice  does  not  contain  any 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Dated:  October  31. 1996. 

Richard  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  96-28657  Filed  11-06-96;  8:45  ain] 
BUJNQ  COM  I 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  2800, 2920,  4100, 4300, 
4700. 5460,  5510. 8200. 8340, 8350, 
8360, 8370.  8560. 9210,  and  9260 

pWO-130-1820-00  24 1A] 

RIN  1004^030 

Law  Enforcement— Criminal 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Proposed  rule. 


SUIMARY:  The  Bureau  of  Land 
Management  ("BLM")  proposes  to 
revise  and  consoUdate  many  of  the 
regulations  which  instruct  the  public 
regarding  requirements  for  the 
management,  use  and  protection  of 
public  lands,  the  knowing  and  vtrillful 
violation  of  which  subjects  you  to 
criminal  penalties.  The  existing 
regulations  which  may,  if  knounngly 
and  willfully  violated,  result  in  criminal 
pmnalties,  are  often  difficult  to 
understand  and  are  scattered  throughout 
the  Code  of  Federal  Regulations 
("CFR").  Certain  sections  are  no  longer 
applicable  but  continue  to  take  up  space 
in  the  CFR.  BLM  proposes  to  remove 
obsolete  regulations,  consolidate  many 
of  the  regulations  that  continue  to  apply 
in  one  new  part,  and  rewrite  the 
remaining  regulations  in  plain  EngUsh 
so  that  the  regulated  public  can 
understand  what  actions  are  prohibited 
on  BLM  land. 

DATES:  Submit  comments  by  January  6, 
1997.  BLM  will  consider  comments 
postmarked  on  or  before  this  date  in 
preparing  the  final  rule. 

ADDRESSES:  You  may  hand-deliver 
comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401, 1620  L  Street,  NW., 
Washington,  DC;  or  mail  comments  to 


the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401LS, 
1849  C  Street,  NW.,  Washington,  DC 
20240.  You  may  transmit  comments 
electronically  via  the  Internet  to 
WOCommentdwo.blm.gov.  Please 
include  "Attn:  AC30"  and  your  name 
and  address  in  your  message.  If  you  do 
not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  lis  directly. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  McLane  (208)  387-5126. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
n.  Background 

in.  Discussion  of  Proposed  Rule 
rv.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  comments  on  the  proposed 
rule  should: 

(a)  Be  specific; 

(b)  Be  confined  to  issues  pertinent  to 
the  proposed  rule; 

(c)  Explain  the  reason  for  any 
recommended  change; 

(d)  Reference  the  specific  section  or 
paragraph  of  the  proposal  which  the 
commenter  is  addressing,  where 
possible. 

BLM  may  not  necessarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  comments  which  BLM 
receives  after  the  close  of  the  comment 
period  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES). 

n.  Background 

Section  303  of  the  Federal  Land 
PoUcy  and  Management  Act  of  1976 
("FLPMA"  or  "the  Act")  authorizes 
criminal  enforcement  of  regulations 
adopted  by  the  Secretary  of  the  Interior 
through  BLM  under  FLPMA  relating  to 
the  management,  use,  and  protection  of 
the  pubUc  lands  and  the  property 
located  thereon.  43  U.S.C.  1733.  FLPMA 
provides  for  criminal  penalties  in  the 
amount  of  $1,000  or  imprisonment  of  no 
more  than  12  months,  or  both,  for 
violations  of  the  Act.  Id.  Federal  laws 
concerning  public  lands  and  resources 
often  prescribe  criminal  penalties  in 
excess  of  those  provided  for  in  FLPMA. 
For  example,  the  alternative  fines 
provisions  of  Title  18  U.S.C.  Section 
3571  allows  assessment  of  a  fine  of  not 
more  than  $100,000  for  misdemeanors 
punishable  by  imprisonment  for  more 
than  6  months.  Since  FLPMA  allows 
imprisonment  of  up  to  12  months  for  a 
violation,  the  larger  penalties  under  18 
U.S.C.  3571  apply  to  BLM  programs. 
The  proposed  rule  cites  Federal  law 
where  fines  laiger  than  those  allowed  by 
FLPMA  apply.  Proposed  part  9260  also 


describes  the  law  enforcement  authority 
of  BLM,  how  BLM  appUes  criminal 
penalties  and  procedures  to  certain  BLM 
activities,  and  identifies  many  specific 
prohibited  acts  and  many  other 
regulations,  the  knowing  and  willful 
violation  of  which  may  subject  you  to 
criminal  penalties. 

The  proposed  rule  would  help  the 
pubUc  and  Federal,  State,  and  local 
agencies  to  understand  the  scope  of 
BLM  law  enforcement  authority,  and  the 
Federal  laws  and  regulations  that  apply 
to  pubhc  lands  and  BLM  activities. 

BLM  has  attempted  to  consolidate 
criminal  regulations  before.  Part  9260 
was  originally  pubUshed  May  20, 1980, 
as  a  final  rule.  The  intent  of  that 
rulemaking  was  to  establish  a  single 
regulatory  section  where  all 
enforcement  provisions  of  the  various 
land  use  regulations  could  be  foimd. 
The  regulations  in  part  9260  were 
dupUcates  of  the  relations  contained 
in  other  parts  of  Title  43  deaUng  largely 
with  non-mineral  use  or  development  of 
the  public  lands.  BLM  intended  to 
amend  part  9260  each  time  a  law 
enforcement  regulation  was  added  or 
amended  to  other  parts  of  Title  43. 
Since  BLM  did  not  amend  9260  each 
time  a  law  enforcement  regulation  was 
added  or  amended  in  other  parts  of  Title 
43,  part  9260  now  conflicts  with  other 
sections  of  43  CFR  containing  law 
enforcement  regulations. 

Several  executive  branch  directives 
call  for  efficiency  in  the  regulatory 
process.  BLM  is  meeting  the 
requirements  of  those  directives  by: 

(a)  Streamlining  its  regulations  and 
eliminating  obsolete  and  outdated 

Tlations; 
)  Reviewing  existing  regulations  to 
discover  opportimities  to  combine 
related  resources  and  concepts;  and 

(c)  Reducing  regulatory  volume  and 
rewriting  the  regulatory  text  in  clearer 
and  more  action-oriented  language. 

In  many  subparts  of  43  CFR,  BLM's 
regulations  currently  include  lists  of 
prohibited  acts  which  are  similar  in 
nature.  Other  subparts  in  43  CFR, 
especially  those  related  to  mineral 
development  in  Groups  3000  through 
3800  of  43  CFR,  do  not  rely  on  Usts  of 
prohibited  acts  to  enforce  the  law. 
Instead,  they  are  made  up  of  regulatory 
requirements,  the  knowing  and  vidllful 
violation  of  which  may  subject  you  to 
criminal  penalties.  The  minerals 
regulations  may  also  list  acts  of 
noncompliance  which,  if  you  engage  in 
them,  may  subject  you  to  criminal 
penalties.  Consequently,  a  lessee, 
operator,  miner  or  other  user  of  the 
public  lands  who  knowingly  and   . 
willfully  violates  such  regulatory 
requirements,  including  those  found  in 
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43  CFR  Groups  3000-3800.  may  be 
subject  to  criminal  penalties  under 
FLPMA.  Because  of  the  broad  nature  of 
BLM's  enforcement  authority  under 
FLPMA.  ELM  is  the  only  Federal  land 
management  agency  that  does  not 
consolidate  all  criminal  regulations  in 
one  part.  While  this  proposed  rule 
would  consolidate  BLM's  prohibited 
acts  provisions  in  one  part  to  reduce  the 
number  of  criminal  regulations,  it  is  not 
possible  to  completely  consolidate  all  of 
BLM's  regulations  which  impose 
requirements  on  the  public,  the 
knowing  and  willful  violation  of  which 
would  subject  a  person  to  criminal 
penalties.  By  revising  the  regulations. 
BLM  would  make  them  more 
understandable  and  easier  to  locate,  and 
bring  BLM  in  line  with  other  Federal 
land  management  agencies  as  much  as 
is  possible  at  this  time. 

m.  Diecuasion  of  Propoeed  Rule 

This  rule  proposes  to  remove  criminal 
law  enforcement  provisions  from  parts 
2800. 2920. 4100. 4300. 4700. 5460. 
5510. 8200. 8340.  8350. 8360.  8370. 
8560.  and  9210.  and  consolidate  them  in 
a  new  [>art  9260.  Because  of  BLM's 
overall  regulatory  reform  program, 
several  of  these  parts  may  be  proposed 
for  amendment.  In  this  rule.  BLM  will 
refer  to  the  existing  section  numbers  it 
proposes  to  remove,  even  though  there 
may  be  proposed  rules  that  will  change 
the  section  numbering  of  those  parts. 
When  this  rule  is  prepared  for 
publication  as  a  final  rule,  BLM  will 
correct  any  inconsistencies. 

BLM  has  prepared  the  following  chart 
to  show  where  in  the  proposed  rule  the 
criminal  law  enforcement  provisions 
from  the  old  CFR  will  be  located.  In 
some  instances,  the  chart  serves  merely 
to  cross  reference  existing  rules  with  the 
proposed  rules,  rather  than  to  indicate 
the  deletion  of  the  existing  rules. 


Existing  rules 


Existing  rules 


§9260.0-1   

§9260.0-3  

§§8340.0-6.  8372.0-6. 
8360.0-6  

§§2801.3(0).  2920.1 -2(e). 
3715.8.  4170Z  4340.1(b), 
4770.5.5462.3.5611.5. 
8224^.  8340.0-7.  8361.2- 
1(f),  8360.0-7.  8372.0-7(b), 
8660.5.9212.4.9262.1  

§§2880.0-7.  37 15.0-1  (b). 
8340.0-8  - 

None  

None. 

None  

None 


"PtainEng- 

htti"  0*0- 

poaad  rule 


§9260.1 
§9260.2 

§9260.6 


§9260.8 

§9260.7 
§9261  1 
§92612 
§9261.3 
§9261.4 


§§371 5.6(f).  3715.8-1. 

4140.1(b)(4),  4140.1(b)f7), 

4140.1(b)(8),  5462.2(b)(9), 

5511.4(b)(1).  8366.1- 

4.8366.1-6  

§8366.1-4(b)  

§8366.1-4(b)  

§8365.1-1   

§8366.1-2  

None  

§8366.1-4  

§9212.1   

§§8341.1.  8365.1-3.  83662-4 

§8343.3  

§§2920.1-2.  3715.6(e). 

4140.1(b)(1).  5462.1(a)(5). 

5611.4(b)(3).  8372.0-7  

§§2801.3  

§§2920.1-2.  3715.6.  8366.1-2 

§8372.0-7  

§3715.6  

§4140.1(b)  

§§5462.2.5611.4.9266.6  

§8365.1-6(b)  

§8365.1-6(0  

§4770.1   

None  

None  

§9268.3(e)(2)(i«)(A)  

§9264.1  (h)  

None  

§8366.1-6(a)(1) 

§§4 140. 1(b)(3).  8365.1 -5(a)(2) 

None  

§8366.2-1   

§8366.2-3  

§8366.2-1  (c)  

§83662-2  

§8365.2-6(8)  

§8560.1-2  

§8351.1-1   

None  

None  

§8223.1   

§8224.1   

None  

None  

§§8351.2-1.8364.1.  8660.1-1. 

92122  

§§8351. 2-1  (a).  8364.1(a). 

8660. 1-1  (a).  92122(a)  

§§8364.1  (b).  82122(b)  

§§8364. 1(b)(6).  92122(b)(4)  .... 

§§8364.1(c)  

None  

None  

None  

§§8364.1(d).  9212.1(h)  

§§83612-1(a).  8366.1-8 

§§  8351 2-1  (d).  8366. 1-6(a)  .... 
§§8366.1-6(0  


"Plain  Eng- 

leh-pio- 

poeeonrie 


§§8351 2-1  (f).  8365.1-6 


§9262.1 
§92622 
§9262.3 
§9262.4 
§9262.5 
§9262.6 
§92627 
§9262.8 
§9263.1 
§92632 


§926420 
§9264.30 
§9264.50 
§9264.60 
§9264.70 
§9264.80 
§9264.90 
§9266.1 
§9264.1 
§926620 
§9266.30 
§9266.31 
§9266.41 
§9266.42 
§9265.43 
§9266.50 
§9266.60 
§9266.70 
§926621 
§926622 
§926623 
§926624 
§926625 
§9267.1 
§926720 
§9267.40 
§9268.10 
§9268.20 
§9268.30 
§9268.50 
§9266.60 

§92692 

§9269.3 

§9269.3 

§9269.4 

§9269.5 

§9269.6 

§92697 

§9269.8 

§9260.9 

§920921 

§926922 

§926023 

§926024 

§926025 


Wherever  existing  rules  listed  specific 
prohibited  acts,  those  prohibited  acts 
have  been  relocated  or  referenced  in  the 
proposed  rule,  as  shown  in  the  table 
above,  and  converted  to  plain  English. 
No  substantive  changes  were  made  to 
these  provisions.  This  rule  specifies  that 


BLM  law  enforcement  will  take  action 
to  enforce  BLM  regulations  on  activities 
occurring  on  BLM  lands  and  activities 
on  or  having  a  clear  potential  to  afiect 
water  bodies  on  or  adjacent  to  BLM 
lands.  The  statement  that  BLM  will 
regulate  activities  on  (or  having  a  clear 
potential  to  affect)  water  bodies  on  or 
adjacent  to  BLM  lands  is  not  an  attempt 
to  establish  ownership  over  those 
waters,  but  an  attempt  to  clarify  BLM's 
jurisdiction  for  protection  of  resources. 

Please  note  that  the  minerals  rules  in 
Groups  3d00  through  3800  of  43  CFR. 
with  a  few  exceptions,  are  not  addressed 
by  this  rule.  Although  most  of  the 
minerals  rules  do  not  list  prohibited 
acts,  the  rules, are  replete  with 
regulatory  requirements  which  are 
enforceable  by  law.  Consequently,  when 
referring  to  this  pro{>06ed  rule,  do  not 
assume  that  an  activity  is  not  criminally 
punishable  if  it  is  not  listed  among  the 
prohibited  acts  in  this  rule.  You  are  still 
obligated  to  comply  with  all 
requirements  of  BLM's  regulations 
which  govern  management,  use  and 
protection  of  the  public  lands. 

A  number  of  definitions  have  been 
added  to  section  9260.6  of  the  proposed 
rule,  and  a  prohibition  against  hindering 
lawful  hunting  was  added  to  enforce  the 
Recreational  Hunting  Safety  and 
Preservation  Act  of  1994  (16  U.S.C. 
5202).  This  statute  provides  that  if  you 
hinder  lawful  hunting,  you  may  be 
subject  to  civil  penalties  of  not  more 
than  S10,000,  if  the  violation  involves 
the  use  of  force  or  violence  or  the 
threatened  use  of  force  or  violence, 
against  the  person  or  property  of 
another  person;  and  not  more  than 
$5,000  for  any  other  violation. 

As  mentioned  above,  the  proposed 
rule  cites  Federal  law  where  fines  larger 
than  those  allowed  by  FLPMA  apply. 
BLM  would  like  to  point  out  the 
inclusion  of  penalty  provisions  in  the 
proposed  rule  at  section  9260.8  (i)-(j), 
which  relates  to  violations  of  the     * 
Mineral  Leasing  Act,  30  U.S.C.  181  et 
seq.,  or  its  implementing  regulations. 

Certain  violations  of  the  Mineral 
Leasing  Act  are  punishable  by  fines  of 
no  more  than  $50Q,0(X),  or 
imprisonment  for  no  more  than  5  years, 
or  both,  pursuant  to  30  U.S.C.  195. 

The  following  sections  were  removed, 
for  the  reasons  provided: 

Part  2800 

1.  Section  2800.0-5  is  amended  by 
removing  paragraph  (v),  because  the 
definition  of  "willfiil  trespass"  conflicts 
with  the  other  trespass  provisions 
located  in  propoeed  part  0260. 
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Part  2920 

2.  Section  2920.0-5  is  amended  by 
removing  paragraph  (m),  for  the  same 
reason  in  1.  above. 

3.  Section  2920.1-2  is  amended  by 
removing  paragraph  (e),  for  the  same 
reason  in  1.  above. 

BLM  is  interested  in  comments  on  the 
section  on  Wild  Horses  and  Burros  in 
the  proposed  rule.  BLM  has  included 
the  prohibitions  regarding  this  program 
in  section  9265.20  of  its  proposed  rule 
mthout  making  substantive  changes. 
BLM  is  looking  for  a  better  way  to 
define  when  it  is  permissible  for  a 
person  to  destroy  a  wild  horse  or  buirro 
without  BLM's  authorization. 

BLM  would  also  welcome  public 
comments  on  a  modification  it  is 
proposing  in  sections  9266.21  and 
9266.23  of  the  rule.  BLM's  regulations 
provide  that  animals  other  than  seeing- 
eye  dogs  or  hearing-ear  dogs  are  not 
permitted  in  swimming  areas,  and 
animals  brought  to  recreation  sites  or 
areas  must  be  leashed  or  physically 
restricted  at  all  times.  BLM  proposes  to 
exempt  service  dogs  from  these 
provisions.  To  accomplish  this,  BLM 
has  added  a  new  definition  of  "service 
animal"  to  section  9260.6  of  the 
proposed  rule: 

Senrice  Animal  means  the  same  as 
provided  in  the  definition  section  of  the 
regulations  implementing  the 
Americans  With  Disabilities  Act,  28 
CFR  36.  The  current  definition  section 
of  these  regulations.  28  CFR  36.104, 
defines  a  service  animal  as:  Any  guide 
dog,  signal  dog,  or  other  animal 
individually  trained  to  do  work  or 
perform  tasks  for  the  benefit  of  an 
individual  with  a  disability,  including, 
but  not  limited  to,  guiding  individuals 
with  impaired  vision,  alerting 
individuals  with  impaired  hearing  to 
intruders  or  sounds,  providing  minimal 
protection  or  rescue  work,  pulling  a 
wheelchair,  or  fetching  droppied  items. 

BLM  would  like  comments  regarding 
any  types  of  service  dogs  or  animals  that 
may  have  been  omitted  in  this 
definition. 

IV.  Procedural  Matters 

NationaJ  Environmental  Policy  Act 

BLM  has  prepared  an  enviroiunental 
assessment  (EA),  and  has  found  th&t  the 
proposed  rule  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  bimian 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969, 42  U.S.C.  4332(2)(C).  BLM  has 
placed  the  EA  and  the  Finding  of  No 
Significant  Impact  (FONSI)  on  file  in  the 
BLM  Administrative  Record  at  the 
address  specified  previously.  BLM 


invites  the  public  to  review  these 
documents  by  contacting  us  at  the 
addresses  listed  above  (see  ADDRESSES), 
and  suggests  that  anyone  wishing  to 
submit  comments  in  response  to  the  EA 
and  FONSI  do  so  in  accordance  with  the 
Written  (Comments  section  above,  or 
contact  us  directly. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

BLM  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  proposed 
removals  and  revisions  will  reduce  the 
overall  content  of  the  existing  43  CFR 
regulations,  but  will  not  impose  any 
new  requirements  or  burdens  upon 
small  entities. 

Unfunded  Mandates  Reform  Act 

BLM  has  determined  that  this 
proposed  rule  will  not  result  in  any 
unfunded  mandate  to  State,  local  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

Executive  Order  12612 

The  proposed  rule  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  BLM 
has  determined  that  this  proposed  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12630 

The  proposed  rule  does  not  represent 
a  government  action  that  interferes  with 
constitutionally  protected  property 
rights  or  would  result  in  a  taking  of 
private  property. 

Executive  Order  12866 

BLM  has  determined  that  the 
proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  The  rule  is 
therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
section  6(a)(3)  of  that  order. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 


sections  3(a)  and  3(bK2)  of  Executive 
Order  12988. 

Author 

The  principle  author  of  this  proposed 
rule  is  Dennis  McLane  of  the  National 
Law  Enforcement.  Security,  and 
Investigations  Team.  BLM,  assisted  by 
the  Regulatory  Management  Group. 

List  of  Subjects 

43  CFR  Part  2800 

Communications,  Electric  power. 
Highways  and  roads,  Land  Management 
Bureau,  Pipelines,  Public  lands-rights- 
of-way,  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  2920 

Land  Management  Bureau,  I*ubUc 
lands.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  4100 

Administrative  practice  and 
procedure.  Grazing  lands,  Land 
Management  Bureau.  Livestock, 
Penalties,  Range  management.  Reporting 
and  recordkeeping  requirements. 

43  CFR  Part  4300 

Administrative  practice  and 
procedure,  Alaska,  Grazing  lands.  Land 
Management  Bureau,  Range 
Management,  Reindeer,  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  4700 

Horses,  Intergovernmental  relations, 
Land  Management  Bureau,  Penalties, 
Public  lands.  Range  management, 
Reporting  and  recordkeeping 
requirements.  Wildlife. 

43  CFR  Part  5460 

Forests  and  forest  products. 
Government  contracts.  Land 
Management  Bureau,  PubUc  lands. 

43  CFR  Part  5510 

Forests  and  forest  products,  Land 
Management  Bureau,  PubUc  lands. 

43  CFR  Part  8200 

Land  Management  Bureau,  Public 
lands.  Research. 

43  CFR  Part  8340 

Land  Management  Bureau,  Public 
lands.  Recreation  and  recreation  areas, 
Traffic  regulations. 

43  CFR  Part  8350 

Land  Management  Bureau,  National 
trails  system.  National  wild  and  scenic 
rivers  system.  Penalties,  PubUc  lands. 
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43  CFR  Part  8360 

Land  Management  Bureau.  Penalties. 
Public  lands.  Recreation  and  recreation 
areas. 

43  CFR  Part  8370 

Land  Management  Bureau.  Penalties. 
Public  lands.  Recreation  and  recreation 
areas,  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

43  CFR  Part  8560 

Land  Management  Bureau.  Penalties. 
Public  lands.*  Reporting  and 
recordkeeping  requirements.  Wilderness 
areas. 

43  CFR  Part  9210 

Fire  prevention.  Land  Management 
Bureau.  Penalties,  Public  lands. 

43  CFR  Part  9260 

Continental  shelf,  Forests  and  forest 
products.  Land  Management  Bureau, 
Law  enforcement.  Penalties,  Public 
lands.  Range  management.  Recreation 
and  recreation  areas.  Wildlife. 

For  the  reasons  stated  above,  and 
under  the  authority  of  sections  303  and 
310  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
§§  1733  and  1740),  chapter  II,  subtitle  B, 
title  43  of  the  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  set  forth  below: 

Date:  October  29.  1996. 
Syhria  V.  Baca. 

Deputy  Assistant  Secretary  of  the  Interior. 

PART  2800— niQHTS^F-WAY, 
PftlNaPLES  AND  PROCEDURES 

1.  The  authority  citation  for  part  2800 
continues  to  read  as  follows: 

Aulliority:  43  U.S.C  1733.  1740,  1761- 
1771. 

|2t00.0-S    [Amenctod] 

2.  Section  2800.0-5  is  amended  by 
removing  paragraph  (v). 

3.  Section  2800.0-5  is  amended  by 
removing  the  letter  designations  for  the 
definitions,  and  alphabetizing  the  terms 
therein. 

12801.3    [AiTMndwl] 

4.  Section  2801.3  is  amended  by 
removing  paragraph  (g). 

PART  2920-LEASES,  PERIffTS  AND 
EASEMENTS 

5.  The  authority  citation  for  part  2920 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1732,  1733  and  1740. 

|292a0-6    [AmMKtod] 

6.  Section  2920.0-5  is  amended  by 
removing  paragraph  (m). 


12920.1-2    [AmMtdad] 

7.  Section  2920.1-2  is  amended  by 
removing  paragraph  (e). 

8.  Section  2920.1-2  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(e). 

PART  4100-ORAZlNQ 
ADMINISTRATION— EXCLUSIVE  OF 
ALASKA 

9.  The  authority  citation  for  part  4100 
continues  to  read  as  follows: 

Authority:  43  U.S.C  315.  315a-315r. 
llSld.  1740. 

10.-11.  Section  4140.1(b)  is  revised  to 
read  as  follows: 


f414ai    Acta  proMMtMl  on  pubUc 


(b)  Persons  performing  the  prohibited 
acts  related  to  rangelands  under 
$  9264.80  may  be  subject  to  civil 
penalties  under  §  4170.1  and  criminal 
penalties  under  §  9260.8. 
•        •        •         •        • 

H4170^  4170.2-1,  4170.2-2    [Rwnowed] 

12.-13.  Sections  4170.2,  4170.2-1. 
and  4170.2-2  are  removed. 

PART  430ft-QRAZINQ 
ADMMISTRATION;  ALASKA; 
REINDEER 

14.  The  authority  citation  for  part 
4300  continues  to  read  as  follows: 

Authority:  Taylor  Crazing  Act  of  1934,  as 
amended  (43  U.S.C  315,  315(a)-315(r)). 
■ectioD  4  of  the  Act  of  August  28, 1937  (43 
U.S.C  1181(d)),  and  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C  1701 
et  seq.]. 

15.  Section  4340.1  is  amended  by 
removing  paragraph  (b)  and  the 
paragraph  designation  "(a)". 

PART  4700— PROTECTION, 
MANAGEMENT,  AND  CONTROL  OF 
WILD  FREE-ROAMINQ  HORSES  AND 
BURROS 

16.  The  authority  citation  for  part 
4700  continues  to  read  as  follows: 

Authority:  16  U.S.C  1331-1340;  18  U.S.C. 
47,  43  use  315  and  1740. 

17.-20.  The  heading  of  subpart  4770 
is  amended  by  removing  "Prohibited 
Acts,". 

H4770.l.477a4, 4770.5    [Removed] 

21.  Sections  4770.1.  4770.4,  and 
4770.5  are  removed. 


H  4770.2  end  4770.3 
H  4770.1  and  4770^ 

22.  Subpart  4770  is  amended  by 
redesignating  §§  4770.2  and  4770.3  as 
§§  4770.1  and  4770.2,  respectively. 


PART  5460— SALES  ADMIMSTRATK>N 

23.  The  authority  citation  for  part 
5460  continues  to  read  as  follows: 

Authority:  30  U.S.C  601  et  seq..  43  U.S.C 
1181e. 

ffM62.2andS4«2.3    [Removed] 

24.-26.  Subpart  5462  is  amended  by 
removing  §§  5462.2  and  5462.3. 

PART  5510— FREE  USE  OF  TIMBER 

27.  The  authority  citation  for  part 
5510  continues  to  read  as  follows: 

Authority:  61  SUt  681,  as  amended;  69 
Stat.  367;  48  Stat.  1269.  sec.  11.  30  Stat.  414. 
ai  amended,  R.S.  2478,  sec.  32.  41  Stat.  450; 
30  U.S.C  601  et  eeq..  43  U.S.C  *15. 48  U.S.C 
423.  43  use  1201,  30  U.S.C  189. 

28.-29.  Subpart  5511  is  amended  by 
removing  §§  5511.4  and  5511.5. 

GROUP  8200— NATURAL  HISTORY 
RESOURCE  MANAGEMENT— 
[REMOVED] 

30.  Group  8200  is  removed  and 
reserved. 

PART  8340— OFF-ROAD  VEHK^LES 

31.  The  authority  citation  for  part 
8340  continues  to  read  as  follows: 

Authority:  43  U.S.C  1201, 43  U.S.C  31Sa, 
16  U.S.C  1531  etseq..  16  U.S.C  1281c.  16 
U.S.C  670  et  seq..  16  U.S.C  4601-6a.  16 
U.S.C  1241  et  seq..  and  43  U.S.C.  1701  et 
seq. 

18340.0-7    [Removed] 

32.-36.  Section  8340.0-7  is  removed. 

Subpart  8341— {Amended] 

37.  The  heading  of  subpart  8341  is 
amended  by  removing  the  term 
"Conditions  of  Use"  and  adding  in  its 
place  "Special  Rules." 

§8341.1    [Removed] 

38.  Section  8341.1  is  removed. 

18341.2    [Radeelgnatedaa  18341.1] 

39.  Section  8341.2  is  redesignated  as 
§8341.1. 

Subpart  8343 — [Removed] 

40.  Subpart  8343  is  removed. 

Subpart  8344— (Radeaigiurtad  as 
Subpart  8343] 

18344.1    [Redaeignatwiaa  18343.1] 

41.  Subpart  8344  and  §8344.1  are 
redesignated  as  subpart  8343  and 

§  8343.1,  respectively. 

PART  83SO-MANAQEMENT  AREAS— 
[REMOVED] 

42.  Part  8350  is  removed. 
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PART  8360— VISITOR  SERVICES— 
[REMOVED] 

43.  Part  8360  is  removed. 

PART  8370— USE  AUTHORIZATK>NS 

44.  The  authority  citation  for  part 
8370  continues  to  read  as  follows: 

Authority:  16  U.S.C.  460l-6a.  16  U.S.C. 
670(g-n),  16  U.S.C  1271-  1287.  6  U.S.C. 
1241-1249.  43  U.S.C.  1181(a),  43  U.S.C. 
1201,  43  U.S.C  1701  etseq. 

45.-47.  Section  8372.0-7  is  revised  to 
read  as  follows: 

§8372.0-7    Ovil  penalties. 

Authorized  as  well  as  unauthorized 
users  may  be  subject  to  civil  action  for 
imauthorized  use  of  the  public  lands 
and  their  resources,  or  violations  of  the 
permit  terms  or  stipulations,  or 
unauthorized  activities  on  or  having  a 
clear  potential  to  affect  water  bodies  on 
or  adjacent  to  BLM  lands. 

PART  8560— WILDERNESS  AREAS 

48.  The  authority  citation  for  part 
8560  continues  to  read  as  follows: 

Authority:  43  U.S.C.  1701  etseq..  16  U.S.C. 
1131  etseq. 

§8560.1-2    [Removed] 

49.-52.  Section  8560.1-2  is  removed. 

53.-54.  Section  8560.5  is  revised  to 
read  as  follows: 

§8560.5    CIvH  penalties. 

At  the  request  of  the  Secretary  of  the 
Interior,  the  Attorney  General  may 
institute  a  dvil  action  in  any  United 
States  district  court  for  an  injiuiction  or 
other  appropriate  order  to  prevent  any 
person  from  utilizing  public  lands  in 
violation  of  the  regulations  of  this  part. 

PART  9210— FIRE  MANAGEMENT— 
[REMOVED] 

55.  Part  9210  is  removed. 

PART  9260— LAW  ENFORCEMENT- 
CRIMINAL 

56.  Part  9260  is  revised  to  read  as 
follows: 

Subpart  0260— Law  Enforcement,  General 

9260. 1  What  is  the  purpose  of  these 
regulations? 

9260. 2  What  is  the  Authority  for  these 
regulations? 

9260.4  What  are  BLM  law  enforcement 
officers  authorized  to  do? 

9260.5  Do  BLM  law  enforcement  officers 
have  special  authority  to  conduct 
investigations  concerning  Federal  oil  and 
gas? 

9260.6  Definitions. 

9260. 7  What  is  the  scope  of  these 
regulations? 


9260.8    What  are  the  criminal  penalties  for 
violating  these  regulations? 

Subpart  9261-lnaignia,  Badges  and 
ktantffleatton  Cards 

9261.1  What  does  BLMs  official  insignia 
look  like? 

9261 . 2  What  do  the  official  badges  of  BLM 
law  enforcement  authorities  look  like? 

9261 . 3  What  do  the  official  identification 
cards  of  BLM  law  enforcement 
authorities  look  like? 

9261.4  May  I  use,  manufacture  or  possess 
BLM  insignia,  badges,  or  identification 
cards? 

Subpart  9262— Rules  of  Conduct  on  BLM 
Lands  and  Fadlttias 

9262.1  What  BLM  rules  must  I  follow  when 
I'm  on  BLM  lands  or  in  BLM  buildings 
or  focilities? 

9262.2  What  are  BLM's  rules  on  using  or 
consuming  alcohol  or  controlled 
substances  on  BLM  lands? 

9262.3  Are  there  any  circumstances  under 
which  I  may  possess  a  controlled 
substance  on  BLM  lands? 

9262.4  What  BLM  rules  concerning  public 
health  and  sanitation  and  hazardous 
materials  must  I  follow  while  I'm  on 
BLM  lands? 

9262.5  What  BLM  rules  must  1  follow  while 
I  camp  on  or  occupy  BLM  lands? 

9262.6  May  I  use  a  bicycle  or  mechanical 
equipment  on  BLM  lands? 

9262.7  What  BLM  rules  concerning  public 
disturbances  and  dangerous  activities 
must  I  follow  while  I'm  on  BLM  lands? 

9262.8  What  BLM  rules  must  I  follow  if  I 
want  to  use  fire  on  BLM  lands? 

Subpart  9263-Motor  Vehicle  Use  on  BLM 
Lands 

9263. 1  What  rules  must  I  follow  while  I 
operate  a  motor  vehicle  or  use  a  trailer 
on  BLM  lands? 

9263.2  What  standards  must  my  vehicle 
comply  with  while  on  BLM  lands? 

Subpart  9264— Resource  Use  and 
Development  of  BLM  Lands  for  Commercial 
or  Other  Ueea  That  Must  Be  Authorized  by 
BLM 

9264.1    For  what  types  of  activities  does 
BLM  require  authorization  for  use  and 
development  of  BLM  lands  and 
resources? 

General  Rules  When  Your  Use  Is  Authorized 
by  BLM 

9264.20    What  rules  must  I  follow  when 

BLM  has  authorized  my  use  on  BLM 

lands? 
9264.30    Must  I  get  BLM  authorization  to 

install  oil  and  gas  pipelines  or  facilities 

on  BLM  lands? 
9264.50    May  I  occupy  a  residence  on  BLM 

lands? 

Recreadtu  Uaet  and  Events 

9264.60    What  rules  must  I  follow  to 
participate  in  or  sponsor  special 
recreation  uses  or  events  on  BLM  lands? 


Use  and  Oocnpancy  far  DwelopaMBt  of 
LocataUa  MiaaralDepoKils 

9264.70    What  BLM  rules  must  I  follow  if  1 
want  to  explore  for.  mine  or  process 
locatable  minerals  on  BLM  lands? 

Rangelands 

9264.80  What  BLM  rules  must  I  follow 
while  I'm  on  public  land  rangelands? 

Forest  Resources 

9264.90    What  BLM  rules  concerning  forest 
and  vegetative  resources  must  I  follow 
while  I'm  on  BLM  lands? 

Subpert  9265— Public  Use  and  Collection  of 
BLM  Resources 

General  Rules  for  Public  Use  of  BLM 
Resources 

9265.1     What  resources  may  I  collect  from 
BLM  lands  for  noncommercial  purposes? 

Wild  Horses  and  Burros 

9265.20  What  BLM  rules  must  I  follow 
when  I  handle  BLM  wild  horses  and 
burros? 

Cave  Resources 

9265.30  What  BLM  rules  concerning  cave 
resources  must  1  follow  while  I'm  on 
BLM  lands? 

9265.31  Can  I  possess  or  sell  cave 
resources? 

Fish  and  Wildlife  Resources 

9265.41  Must  I  have  a  valid  public  land 
management  area  stamp  to  hunt.  trap,  or 
fish  on  BLM  lands? 

9265.42  Must  1  obey  Federal.  State,  and 
local  laws  and  regulations  concerning 
conserving  and  protecting  fish,  wildlife, 
and  plant  resources  while  I'm  on  BLM 
lands? 

9265.43  Is  Alaska  subsistence  use  of  fish 
and  wildUfe  resources  regulated  by  BLM 
and  other  Federal  land  management 
agencies? 

9265.44  Can  I  hinder  lawful  hunting  on 
BLM  lands? 

Cultural  and  Natural  Resources 

9265.50    What  BLM  rules  concerning 
cultural  resources  must  I  follow  while 
I'm  on  BLM  lands? 

9265.60     What  BLM  rules  concerning 

natural  features  or  resources  like  plants, 
soil  and  minerals  must  I  follow  while  I'm 
on  BLM  lands? 

Water  Resources 

9265.70    What  BLM  rules  must  I  follow 
when  1  use  water  resources  that  are  on 
BLM  lands? 

Subpart  9266— Recreation  Sites  and  Arses 

General  Rules  of  Public  Conduct  and  Use  of 
BLM  Recreation  Sites  and  Areas 

9266. 2 1  What  BLM  rules  concerning  public 
health  and  safety  must  I  follow  while  I'm 
in  a  BLM  recreation  site  or  area? 

9266.22  What  BLM  rules  must  1  follow 
while  I  occupy  or  use  BLM  recreation 
sites  and  areas? 
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9266.23  What  BLM  rules  must  I  follow  if  I 
want  to  bring  an  animal  into  a  BLM 
recreation  site  or  area? 

9266.24  What  BLM  rules  must  I  follow  if  I 
want  to  use  audio  devices  or  motorized 
equipment  in  a  BLM  recreation  site  or 
area? 

9266.25  May  I  discharge  or  use  fireworLs. 
firearms  or  weapons  in  a  BLM  recreation 
site  or  area? 

SubfMTt  9267— CongrMSionally  D«atgn«t»d 
Managanwnt  ArMS 

General  Rules  of  Public  Conduct  end  Uae  of 
BLM  Netionel  Wildemesa  Areas 

9267.1     What  BLM  rules  must  I  follow  while 
I'm  in  a  National  Wilderness  Area? 

General  Rules  of  Public  Conduct  and  Use  of 
BLM  National  Scenic  Traib  and  Aieas 
9267.20     May  I  operate  a  motor  vehicle  on 
a  National  Scenic  Trail  or  area? 

General  Rules  of  Public  Conduct  and  Use  of 
BLM  National  Conservation  Areas 

9267.40  What  BLM  rules  must  I  follow 
while  I'm  in  the  San  Pedro  Riparian 
National  Conservation  Area? 

9267.43     What  other  BLM  rules  must  I 
follow  while  I'm  in  the  Snake  River 
Birds  of  Prey  National  conservation 
Area? 

Subpart  «2«8— AdmlnMrativvly  Eslabll«h«d 
MwMown#nt  Arsss 

General  Rules  of  Public  Conduct  and  Use  of 
BLM  Administratively  Establisbed 
Management  Areas 

9268.10     What  BLM  rules  must  I  follow 

while  I'm  in  an  outstanding  natural  area? 
9268.20    What  BLM  rules  must  1  follow 

while  I'm  in  a  research  natural  area? 
9268.30    What  BLM  rules  must  I  follow 

while  I'm  in  a  Fossil  Forest  Research 

Natural  Area? 
9269.50    What  BLM  rules  must  I  follow 

while  I'm  in  a  primitive  area? 

General  Rules  of  Public  Conduct  and  Use  of 
BLM  Resource  Conservation  Areas 

9268.60    What  BLM  rules  must  I  follow 
while  I'm  in  the  Empire-Cienega 
Resource  Conservation  Area? 

Subpart  9209— Local  ClosurM, 
Raatrictiona,  and  Rulaa 

Orders  to  Qose  or  Restrict  Use  of  A 
Described  Area 

9269. 1  May  BLM  issue  orders  to  close  or 
restrict  my  use  of  a  described  area? 

9269.2  Under  what  circumstances  may 
BLM  issue  orders  to  close  or  restrict  my 
use  of  a  described  area? 

9269.3  What  must  "LM  include  in  each 
order  that  closes  or  restricts  use  of  a 
described  area? 

9269.4  Must  BLM  orders  closing  or 
restricting  use  of  a  described  area  be 
posted? 

9269.5  Must  an  order  closing  or  restricting 
use  of  a  described  area  be  published  in 
the  Federal  Register  before  it  becomes 
effective? 


9269.6  What  is  the  maximum  duration  of  a 
closure  or  restriction  order  under  this 
section? 

9269.7  What  must  BLM  do  to  close  or 
restrict  use  of  a  described  area  for  longer 
than  12  months? 

9269.8  Must  BLM  consult  with  the  State 
fish  and  game  department  for  closures 
and  restrictions  related  to  hunting  and 
fishing? 

9269.9  What  are  the  penalties  for  violating 
a  closure  or  restriction  order? 

Supplemental  and  Special  Rules 

9269  21     What  are  supplemental  and  special 
rules? 

9269.22  Where  can  I  see  a  copy  of  a 
supplemental  or  special  rule  affecting  a 
particular  area? 

9269.23  Must  a  supplemental  or  special 
rule  be  published  in  the  Federal  Register 
before  it  becomes  effective? 

9269.24  Must  BLM  consult  with  the  State 
fish  and  game  department  for 
supplemental  and  special  rules  relating 
to  hunting  and  fishing? 

9267.25  What  are  the  penalties  for  violating 
a  supplemental  or  special  rule? 

Authority:  16  U.S.C.  460  A-6a;  16  U.S.C 
470ii:  16  U.S.C.  432: 16  U.S.C.  670h;  16 
U.S.C  712;  16  U.S.C  1246(i);  16  U.S.C.  1281; 
16  U.S.C.  1336;  16  U.S.C  4303;  30  U.S.C 
1701  et  seq.:  43  U.S.C  315a;  43  U.S.C  1061- 
1066;  43  U.S.C  1201;  43  U.S.C  1733(a);  43 
U.S.C  1740;  and  Executive  Order  11644. 

Subpart  0260— Law  Enforcamant. 
Qanaral 

19260.1    Whatisthapurpoaaofthaaa 
ragulatiorw? 

The  regulations  in  this  part  describe 
the  law  enforcement  powers  and 
authorities  of  the  Bureau  of  Land 
Management  (BLM)  and  identify  many 
of  the  activities  which  are  prohibited 
under  BLM  regulations,  esp>ecially  those 
related  to  use  of  the  surface  of  the 
public  lands.  These  regulations  also 
describe  criminal  penalties  for 
committing  the  listed  prohibited  acts  or 
for  violating  other  applicable  regulatory 
requirements.  With  a  few  exceptions, 
the  regulations  in  this  part  do  not 
describe  the  requirements  related  tc 
mineral  development  on  the  public 
lands  under  Groups  3000  through  3800 
of  this  title  which  are  equally 
enforceable  by  law.  To  the  extent  any 
miner,  operator,  lessee  or  user  of  BLM 
lands  knowingly  or  willfully  violates 
regulatory  requirements  or  prohibitions 
in  Groups  3000  through  3800  with 
respect  to  the  management,  use,  and 
protection  of  the  public  lands,  that 
person  is  subject  to  the  criminal 
penalties  under  section  303  of  FLPMA. 

f9260.2    What  Is  tlM  atitttortty  for  ttiaaa 
ragulatlona? 

The  primary  authority  for  BLM's  law 
enforcement  program  and  for  the 
regulations  in  this  part  is  the  Federal 


Land  Policy  and  Management  Act  of 
1976  (FLPMA)  (43  U.S.C.  1733).  BLM  is 
also  authorized,  under  various  other 
Federal  statutes,  to  enforce  certain 
provisions  of  those  statutes.  FLPMA 
authorizes  the  Secretary  of  the  Interior 
to: 

(a)  Issue  regulations  {>ertaining  to  the 
management,  use,  and  protection  of  the 
public  lands  and  property  located  on 
public  lands.  Violation  of  a  regulation 
issued  under  FLPMA  is  punishable  as  a 
criminal  offense; 

(b)  Authorize  Federal  personnel  to 
enforce  Federal  laws  and  regulations 
relating  to  the  public  lands  and  their 
resources: 

(c)  Enter  into  contracts  with  local 
ofHcials  with  law  enforcement  authority 
to  enforce  Federal  laws  and  regulations 
relating  to  the  public  lands  or  their 
resources  when  he  or  she  determines 
that  such  assistance  is  necessary;  and 

(d)  Cooperate  with  regulatory  and  law 
enforcement  officials  of  any  State  or 
poUtical  subdivision  of  a  State  in 
enforcing  the  laws  or  ordinances  of  the 
State  or  subdivision.  This  cooperation 
includes  entering  into  agreements  to 
provide  law  enforcement  services  on 
public  lands.  The  agreement  may  also 
reimburse  a  State  or  its  subdivision  for 
expenditures  incurred  in  providing  law 
enforcement  services. 

{926a4    What  are  BLM  law  enforcamant 
officara  authortzad  to  do? 

BLM  law  enforcement  officers  are 
authorized  to: 

(a)  Under  FLPMA  (43  U.S.C. 
1733(c)(1)): 

(1)  Carry  firearms; 

(2)  Execute  and  serve  any  warrant  or 
other  process  issued  by  a  court  or  officer 
of  competent  jurisdiction: 

(3)  Make  arrests  without  warrant  or 
process  for  a: 

(i)  Misdemeanor  he  or  she  sees  or  has 
reasonable  grounds  to  beUeve  is  being 
committed  in  his  or  her  presence;  or 

(ii)  Felony,  if  he  or  she  has  reasonable 
grounds  to  believe  that  the  person  to  be 
arrested  has  committed  or  is  committing 
a  felony: 

(4)  Search  without  warrant  or  process 
any  person,  place,  or  vehicle  according 
to  any  Federal  law  or  rule  of  law;  and 

(5)  Seize  without  warrant  or  process 
any  piece  of  evidence  as  provided  by 
Federal  law. 

(b)  Under  43  U.S.C.  1466,  take  oaths, 
affirmations,  affidavits  and  depositions 
with  the  same  force  and  effect  as  if 
administered  or  taken  before  an  officer 
having  a  seal. 
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182605    Do  BLM  law  anforoamant  officara 
hewa  apadal  authority  to  conduct 
InvaatHiatlons  conoaming  Fadaral  oH  and 
gaa? 

Yes.  Under  the  Federal  Oil  and  Gas 
Royalty  Management  Act  (30  U.S.C. 
1701  et  seq.),  BLM  law  enforcement 
officers  may  conduct  investigations 
relating  to  oil  and  gas  removal  from 
BLM  lands  and  Indian  lands.  In 
connection  with  oil  and  gas 
investigations,  a  law  enforcement  officer 
has  authority  to: 

(a)  Require  any  person  to  submit  a 
written  affidavit: 

(b)  Administer  oaths; 

(c)  Subpoena  witnesses; 

(d)  Subpoena  books,  papers,  records, 
and  documents; 

(e)  Order  testimony  to  be  taken  by 
deposition;  or 

(f)  Stop  and  inspect  any  motor  vehicle 
on  BLM  lands  or  bidian  lands  if  the  law 
enforcement  officer  has  probable  cause 
to  believe  that  the  vehicle  is  carrying  oil 
from  a  lease  site  on  those  lands.  The  law 
enforcem«it  officer  may  stop  the 
vehicle  to  determine  whether  the  driver 
has  documentation  required  by  law  for 
the  oil. 

1926016    Dallnitlona. 

As  used  in  this  part  and  in  other 
provisions  foimd  in  43  CFR  Alcoholic 
beveragg  means  bew,  wine,  distilled 
spirits,  and  any  other  beverage  defined 
as  such  by  State  law. 

Anheoloffcal  resource  means  the 
same  as  defined  in  part  7  of  this  Title. 

BLM  lands  means  pubUc  lands 
defined  in  the  FLPMA  as  any  land  and 
interest  in  land  owned  by  the  United 
States  within  the  several  States  and 
administered  by  the  Secretary  of  the 
Interior  through  the  Bureau  of  Land 
Management,  without  regard  to  how  the 
United  States  acquired  ownership. 

Campfire  means  a  controlled  fire 
occurring  out  of  doors  that  is  no  larger 
than  3  feet  in  diameter. 

Camping  means: 

(1)  Erecting  a  tent  or  shelter  made  of 
natural  or  synthetic  material; 

(2)  Preparing  a  sleeping  bag  or  other 
bedding  material  for  use;  or 

(3)  Parking  a  motor  vehicle,  motor 
home  or  trailer,  or  mooring  of  a  vessel 
for  the  apparent  purpose  of  overnight 
occupancy. 

Commercial  filming  and/or 
photography  means  the  filming  of  a 
motion  picture  or  television  production 
or  the  making  of  a  soundtrack,  which 
involves  the  use  of  professional  casts, 
settings  or  crews  by  any  person  other 
than  bona  fide  newsreel  or  news 
television  personnel;  or  the  taking  of 
still  photographs  for  the  purpose  of 
commercial  advertising. 


Commercial  recreation  use  includes, 
but  is  not  limited  to,  guiding,  outfitting, 
sponsoring,  oi^ganizing.  or  providing  for 
recreational  use  of  or  events  on  BLM 
lands  for  business  or  financial  gain.  The 
following  are  considered  commercial 
uses: 

(1)  When  any  fee,  charge,  or  other 
comjMnsation  which  is  strictly  a  sharing 
of,  or  is  in  excess  of,  actual  expenses 
incurred  for  the  purposes  of  the  activity 
or  use  is  collected  by  a  permittee, 
operator,  or  his  agent; 

(2)  Activities  conducted  by  profit 
making  organizations,  even  if  that  part 
of  their  activity  that  requires  a  permit  is 
not  profit  making;  and 

(3)  Activities  conducted  by  nonprofit 
groups  when  they  are  for  business  or 
financial  gain. 

Competitive  use  is  any  formally 
organized  or  structured  use,  event,  or 
activity  on  BLM  lands  in  which  there 
are  the  elements  of  competition  between 
two  or  more  contestants,  registration  of 
participants,  and/or  a  predetermined 
course  or  area  is  designated.  The  term 
also  applies  to  one  or  more  individuals 
contesting  an  estabUshed  record  such  as 
speed  or  endurance  of  a  person  or 
animal,  foot  races,  water  craft  races, 
survival  exercises,  war  game  trials  or 
experiences  or  other  similar  exercises. 

Controlled  substance  means  a  drug  or 
other  substance,  or  immediate 
precursor,  included  in  schedule  I,  U,  ID, 
IV.  or  V  of  21  U.S.C.  812.  or  in  21  CFR 
1308.11  through  1308.15.  The  term  does 
not  include  distilled  spirits,  wine,  malt 
beverages,  or  tobacco,  as  those  terms  are 
defined  or  used  in  subtitle  E  of  the 
Internal  Revenue  Code  of  1986. 

Dangerous  activity  means  any  action 
which  could  reasonably  be  construed  as 
having  an  undue  risk  of  danger  or  harm 
to  yourself  or  others. 

Event  means  a  single  structured, 
organized,  consolidated  or  scheduled 
meeting,  gathering,  or  occurrence  on 
BLM  lands.  An  event  mdy  be  several 
related  activities. 

Fined  in  accordance  with  the 
applicable  provisions  of  Title  18  of  the 
United  States  Code  means  the 
maximum  fine  provided  for  the  various 
classifications  of  offenses  in  Title  18  of 
the  United  States  Code  Section  3571— 
Alternative  Fines. 

Hazard  or  nuisance  means  a 
condition  that  is  dangerous  to  health, 
offensive  to  commimity  moral 
standards,  or  an  obstruction  of  the 
public's  use  and  enjoyment  of  public 
lands. 

Hazardous  or  injurious  device  means 
a  device  which,  when  assembled  or 
placed,  is  capable  of  causing  bodily 
injury,  or  damage  to  property,  by  the 
action  of  any  person  making  contact 


with  such  device  subsequent  to  the 
assembly  or  placement.  This  term 
includes: 

(1)  Guns,  ammunition,  or  explosive 
devices  attached  to  trip  wires  or  other 
triggering  mechanisms; 

(2)  Sharpened  stakes; 

(3)  Lines  or  wires  with  or  without 
hooks  attached;  ^ 

(4)  Nails  placed  with  the  sharpened 
ends  positioned  in  an  upright  manner; 
and 

(5)  Tree  spiking  devices  including 
spikes,  nails  or  other  objects  which  are 
hammered,  drivenv  fastened,  or  placed 
into  or  on  any  timber,  whether  or  not 
severed  from  the  stump. 

Highway,  road  or  trail  means  a  way  or 
place  that  is  publicly  maintained  and 
open  to  the  pubhc  for  vehicular  travel 
without  regard  to  which  public  agency 
has  jurisdiction,  operates  or  maintains 
it. 

Historical  resource  means  any 
structural,  architectural,  archaeological, 
artifactual  or  other  material  remains  of 
past  human  life  or  activities  which  are 
of  historical  or  cultiuvl  interest.  This 
term  includes  historic  property,  as  that 
term  is  defined  in  36  CFR  part  800.  This 
term  also  includes,  but  is  not  limited  to: 

(1)  Historic  or  pre-historic  objects,  or 
any  piece  or  portion  of  objects,  made  or 
used  by  humans,  such  as  historic  or  pre- 
historic: 

(i)  Pottery; 
(ii)  Basketry; 
(iii)  Bottles; 
(iv)  Weapons; 
(v)  Weapon  projectiles; 
(vi)  Tools;  and 

(vii)  Structures  or  portions  of 
structures;  and 

(2)  The  physical  site,  location,  or 
context  in  which  the  objects  like  those 
listed  in  paragraph  (1)  of  this  definition 
are  found,  or  human  skeletal  materials 
or  graves  which  are  related  to  or  located 
in  an  historic  property. 

Law  enforcement  officer  means  a  BLM 
law  enforcement  ranger  or  criminal 
investigator  who  has  been  delegated  law 
enforcement  authority  by  the  Director  to 
enforce  Federal  laws  and  regulations 
relating  to  the  pubhc  lands  and  their 
resources. 

Licensed  practitioner  means  a  " 
physician,  dentist,  veterinarian, 
scientific  investigator,  pharmacy, 
hospital,  or  other  person  Ucensed, 
registered,  or  otherwise  permitted,  by 
the  United  States  or  the  jurisdiction  in 
which  he  practices  or  does  research,  to 
distribute,  dispense,  conduct  research 
with  respect  to,  administer,  or  use  in 
teaching  or  chemical  analysis,  a 
controlled  substance  in  the  course  of 
professional  practice  or  research. 

Mechanical  equipment  means  any 
device  for  transporting  personnel  or 
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material  with  wheels,  tracks,  or  skids,  or 
by  flotation,  for  traveling  over  land, 
water,  or  snow,  and  is  propelled  by  a 
nonliving  power  source  contained  or 
carried  on  or  within  the  device;  or  a 
bicycle  or  hang-glider. 

Motor  Vehicle  means  any  motorized 
vehicle  capable  of,  or  designed  for, 
travel  or  operation  on  or  immediately 
over  land  or  water. 

Occupancy  means  the  same  as 
defined  in  43  CFR  3715.&-5. 

Other  vegetative  resource  means  the 
same  as  defined  in  43  CFR  part  5400. 

Outstandii}g  natural  area  means  an 
area  of  unusual  natural  characteristics 
where  management  of  recreation 
activities  is  necessary  to  preserve  those 
characteristics. 

Paleontological  resources  means  the 
remains  or  trace(s)  of  a  plant  or  animal 
which  has  been  preserved  by  natural 
processes  in  the  earth's  crust  or  exposed 
on  the  surface.  The  term  does  not  mean 
energy  minerals,  such  as  coal,  oil  and 
gas,  oil  shale,  bitumen,  lignite, 
asphaltum  and  tar  sands,  even  though 
they  are  of  biologic  origin. 

Person  means,  depending  on  the 
context,  individual,  corporation, 
company,  partnership,  trust,  firm, 
association  of  persons,  or  State  or 
political  sub-divisions  of  a  State. 

Pollute  or  contaminate  water  means 
to  discharge  or  place  in  water  any  of  the 
following  substances:  dredged  spoil, 
solid  waste,  incinerator  residue,  filter 
backwash,  sewage,  garbage,  sewage 
sludge,  munitions,  chemical  wastes, 
biological  materials,  radioactive 
materials,  heat,  wrecked  or  discarded 
equipment,  ro<'.k,  sand,  cellar  dirt  and 
industrial,  municipal,  and  agricultural 
waste. 


Primitive  area  means  an  area  that  is 
composed  of  natural,  undeveloped 
lands  that  are  essentially  unaffected  by 
civilization  and  located  where  the 
natural  environment  can  be  preserved 
by  management  of  recreation  activities 
and  exclusion  of  additional  roads  and 
commercial  developments. 

Public  disturbance  means  any  activity 
that  interferes  with  the  public's 
enjoyment  of  BLM  land. 

Range  improvements  means  the  same 
as  defined  in  43  CFR  part  4100. 

Recreation  sites  and  areas  means  sites 
and  areas  that  contain  structures  or 
capital  improvements  primarily  used  by 
the  public  for  recreation  purposes.  Such 
sites  or  areas  include: 

(1)  Delineated  spaces  for  parking, 
camping  or  boat  launching; 

(2)  Sanitary  facilities: 

(3)  Potable  water  systems; 

(4)  Grills  or  fire  rings; 

(5)  Tables; 

(6)  Visitor  Centers; 

(7)  Shelters;  and 

(8)  Display  panels  or  controlled 
access. 

Research  natural  area  means  an  area 
that  is  established  and  maintained  for 
the  primary  purpose  of  research  and 
education  because  the  land  has  one  or 
more  of  the  following  characteristics: 

(1)  A  typical  representation  of  a 
common  plant  or  animal  association; 

(2)  An  unusual  plant  or  animal 
association; 

(3)  A  threatened  or  endangered  plant 
or  animal  species; 

(4)  A  typical  representation  of 
common  geologic,  soil,  or  water 
features;  or 

(5)  Outstanding  or  unusual  geologic, 
soil,  or  water  features. 


Scientific  resource  means  any 
resource,  object  or  area  that  is  of 
significant  interest  or  of  such  unique  or 
unusual  character  as  to  warrant  a  need 
for  scientific  study. 

Service  animal  means  the  same  as 
provided  in  the  definition  section  of  the 
regulations  implementing  the 
Americans  With  Disabilities  Act,  28 
CFR  part  36. 

Special  area  is  a(n): 

(1)  National  Trail; 

(2)  National  Wild  and  Scenic  River; 

(3)  National  Wilderness  Area; 

(4)  National  Conservation  Area; 

(5)  Area  of  Critical  Environmental 
Concern; 

(6)  Area  covered  by  joint  agreement 
between  the  Bureau  of  Land 
Management  and  a  State  government  as 
provided  for  in  Title  D  of  the  Sikes  Act; 
or 

(7)  Area  where  BLM  determines  the 
resources  require  special  management 
and  control  measures  for  their 
protection. 

Timber  means  the  same  as  defined  in 
43  CFR  part  5400. 

Wild  horses  and  burros  means  the 
same  as  defined  in  43  CFR  part  4700. 

19260.7    Whatis th« •cops of theM 
rogulaUons? 

The  regulations  in  this  part  apply  to. 
and  the  BLM  law  enforcement  program 
extends  to.  BLM  lands,  lands 
administered  by  BLM.  property  on  BLM 
lands,  other  resources  of  BLM  lands, 
and  activities  on  or  having  a  clear 
potential  to  affect  water  bodies  on  or 
adjacent  to  BLM  lands. 

9926a8    What  arc  th*  criminal  ponaltiM 
tor  violating  these  regulations  In  this  part? 


(a)  You  do  not  pay  any  fee  required  urxter  43  CFR  pari  8372  for  a  spe- 
cial use  or  event  on  BLM  lands. 


(b)  Yoti  vMlMully  violate  any  of  the  prohibrted  acts  listed  in  ttus  part  with- 
in estatilished  grazing  distrxrts  on  BLM  lar>ds 


(c)  You  do  not  pay  any  fees  required  by  ttw  Larxl  arxj  Water  Conserva- 
hon  Fund  Act  or  36  CFR  part  71  or  both 


(d)  You  are  hur^ir^.  trapptr^  or  fishing  on  BLM  larxjs  arxJ  do  not  have 
in  your  possession  a  valid  BLM  puUc  tarxj  rnanagement  area  stamp 
required  by  BLM  under  §9265  41  and  ttie  State  fish  and  game  agen- 
cy under  the  Sikes  Act  (16  U.S  C  670(j)).. 

(e)  You  violate  any  prohibrted  act  of  ttus  part  on  BLM  larxls  withm  units 
of  the  National  Trails  System,  NatKxuil  Wikj  and  Scene  Rivers  Sys- 
tem, or  within  areas  sut)tect  to  a  comprehensive  plan  arxl  coopera- 
tive agreement  »»nth  State  fish  and  game  agerxies  for  the  conserva- 
tKXi  and  rehatxiitation  of  wildlife,  fish,  and  game. 


Then 


You  may  be  brought  ttefore  a  designated  United  States  magistrate 
judge  and  fined  in  accordarKe  with  the  appitcable  provisiorts  of  Title 
18  of  the  United  States  Code  pursuant  to  the  Land  and  Water  Con- 
servation Fund  Act  (16  use.  46G/-6a). 

You  may  be  brought  before  a  designated  United  States  magistrate 
judge  and  fined  in  accordance  with  the  applicable  provisk>r«  of  Title 
18  of  ttie  United  States  Code  pursuant  to  the  Taylor  Grazing  Act  (43 
use.  315a). 

You  may  be  brought  before  a  designated  United  States  magistrate 
judge  and  fined  in  accordance  with  the  applicabte  provisions  of  Title 
18  of  ttw  United  States  Code  pursuant  to  the  Land  and  Water  Corv 
servation  Fund  Act  (16  U.S.C.  460/-6a). 

You  may  tie  tirought  twtore  a  designated  United  States  magistrate 
ludge  and  fined  in  accordance  with  the  applicable  provisions  of  Title 
16  of  the  United  States  (Dode  and/or  impnsonment  not  to  exceed  6 
months  pursuant  to  the  Sikes  Act  (16  U.S.C.  670(D(1)). 

You  nuy  be  brought  before  a  designated  United  States  magistrate 
judge  and  fined  in  accordance  with  the  applicable  provisions  of  Title 
18  of  the  United  States  Code  and/or  imphsonmeni  not  to  exceed  6 
months  pursuant  to  the  National  Trails  System  Act  (16  U.S.C. 
1246(1)),  the  National  Wild  and  Scene  Rivers  Act  (16  U.S.C. 
1281(c)),  or  the  SHces  Act  (16  U.S.C.  670(j)(2)). 
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(f)  You  violate  any  other  Federal  law  or  regulation  relatod  to  the  pubic 
tends  and  resources,  or  any  other  appicable  Federal  law  or  regula- 
tion on  any  BLM  lands.  ^^ 

(g)  You  knowingly  and  wittfully  violato  any  of  regulatory  requirements  in 
43  CFR  applicable  to  members  oT  the  public  or  any  of  the  prohibitod 
acts  listed  in  this  part  on  any  BLM  land. 


(h)  You  knowingly  and  wHlfuily  do  not  comply  with  one  of  the  reouire- 
ments  of  this  part  ^^ 


(!)  You  knowingly  organize  or  participate  in  any  scheme,  arrangement, 
plan  or  agreement  to  circumvent  or  defeat  the  provisk)ns  of  the  Min- 
eral Leasing  Act.  as  amended.  30  U.S.C.  181  at  sea,  or  its  innle- 
menting  regulations. 

(D  You  knowingly  seek  to  obtain  or  obtain  any  money  or  property  by 
means  of  false  statements  of  material  facts  or  (ailing  to  state  material 
facts  concerning. 

(1)  The  value  of  any  lease  or  portmn  thereof  issued  under  the  Min- 
eral Leasing  Act.  as  amended,  30  U.S.C.  181  et  seq:.. 

(2)  The  availability  of  any  land  for  leasing  under  ttie  Mineral  Leas- 
ing Act,  as  amended.  30  U.S.C.  181  etseq,. 

(3)  The  ability  of  any  person  to  obtain  leases  under  the  Mineral 
Leasing  Act.  as  amended.  30  U.S.C.  181  etseq.;  or. 

(4)  The  provisions  of  the  Mineral  Leasing  Act.  as  amended.  30 
U.S.C.  181  et  seq.,  and  its  implementing  regulatkins. 


Then 


You  may  be  brought  before  a  designated  UnHad  States  ..—_,.• 
judge  and  may  be  subject  to  the  maximum  penaRy  authorized  by  the 
appicable  proviskms  of  those  Federal  laws  or  regulatiofv. 

"  ^^J!^®"  MNkktal.  you  may  be  brought  before  a  desiiywtod  Unit- 
ed States  magisirate  judge  and  fined  in  accordance  with  the  wpica- 
ble  provisions  of  Title  18  of  the  United  States  Code  or  irtyiiauniiaii 
,^  "**•  "^  ^2  months,  or  both,  pursuant  to  FLPMA  (43  U.SC 
l7W(a)).  If  you  are  a  corporation,  you  may  be  brought  betore  a  des- 
ignated United  States  magistrato  judge  and  fined  in  accordance  with 
the  appicabto  provisions  of  Title  18  of  the  United  Stales  Code  pur- 
suant to  FLPMA.  ^^  *^ 

You  may  be  brought  before  a  designated  United  States  muisfrale 
julge  and  fined  in  accordan«  with  the  appicable  provisions  of  Tide 
18  of  the  United  States  Code  or  imprisonment  lor  no  more  than  12 
months,  or  both,  pursuant  to  the  FLPMA  (43  U.S.C.  1733(a)). 

You  may  be  brought  before  a  designated  United  States  magistrato 
judge  and  fined  no  more  than  $500,000  or  inprisoned  tor  no  more 
than  5  years,  or  both,  pursuant  to  30  U.S.C.  195,  101  Stat  1330- 
260(1987).  ^^^ 

You  may  be  brought  before  a  designated  United  States  magistrato 
judge  and  fined  no  more  than  $500,000  or  inprisoned  for  no  more 
than  5  years,  or  both,  pursuant  to  30  U.S.C.  195,  101  StaL  1330- 
260(1987).  ^^^ 


BMJJNQ  coos  431S.S4-P 


Subpart  9261— Inaignia,  Badgea  and  identification  Carda 
S9261.1    What  does  BUrsomcial  insignia  look  Hke? 
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§«2eiJ    WtMtdotheofflcMbadgMOf  BLMtowwiforMnMfitautttorttlMlooklHn? 


{9261.3    What  do  thaonicMldmttfiaMon  cards  of  BUM  law  •nfbrocmwitMilhorttiM  look  lice? 


HUMQ  COM  4310-M-C 

19261.4    May  I  usa,  nnnufactur*  or 
poMMt  BUM  Insignia,  badgas  or 
Msntlflcalion  carda? 

Unless  BLM  has  authorized  it,  you 
must  not: 

(a)  Manufacture,  sell,  or  possess  any 
imitation  of  or  any  insignia,  badge,  or 
identification  card  illustrated  in 
§§9261.1  through  92.61.3; 

(b)  N4ake  or  execute  any  engraving, 
photograph,  print,  or  impression  of  an 
insignia,  badge,  or  identiHcation  card,  or 
insignia  like  those  illustrated  in 
§§9261.1  through  92.61.3.  or 

(c)  Possess  BLM  insignia,  badges  or 
identification  cards.  If  you  are  not 
authorized  to  possess  a  BLM  insignia, 
badge,  or  identification  card,  BLM  law 
enforcement  officers  may  seize  it. 

Subpart  0262— Rules  of  Conduct  on 
BLM  Lands  and  Facililiaa 

{9262.1    What  BUM  rulas  must  I  follow 
whan  I'm  on  BUM  lands  or  In  BUM  buUdktgs 
or  facNMss? 

(a)  If  you  are  on  BLM  lands  or  in 
buildings  or  facilities  administered  by 
or  used  to  administer  BLM  lands  and 
resources,  you  must  not: 

(1)  Resist,  evade,  or  attempt  to  flee,  in 
order  to  avoid  arrest  or  being  issued  a 


citation  by  a  law  enforcement  officer 
performing  official  duties; 

(2)  Interfere  with  any  BLM  employee 
or  volunteer  performing  official  duties; 

(3)  Threaten,  commit  a  battery  upon, 
or  assault  any  BLM  employee  or 
volunteer  performing  ofRcial  duties  or 
on  account  of  performing  official  duties: 

(4)  Give  a  false  or  fraudulent  report  of 
an  emergency  situation  or  give  false 
information  concerning  a  crime  or 
violation; 

(5)  Give  failse  or  fraudulent 
information  to  a  law  enforoement 
officer; 

(6)  Provide  folse  or  fraudulent 
information  or  documents,  or  conceal  a 
material  fact  relevant  to  use 
authorizations  or  permits: 

(7)  Knowingly  and  willfully  make 
payment  for  any  product,  use 
authorization,  ne  or  service  with 
insufficiently  funded  checks; 

(8)  Remove,  deface,  destroy,  transport, 
or  convert  to  private  use.  property 
owned,  operated,  maintained, 
administered  by,  or  in  the  custody  of 
BLM; 

(9)  Tamper  with,  damage  or  destroy 
any  improvements,  signs,  structures, 
wells,  pipelines  or  dams,  administered 
by  BLM: 


(10)  Enter  any  building,  structure  or 
enclosed  area  or  any  portion  of  any 
building,  structure  or  enclosed  area 
owned  or  controlled  by  the  United 
States  not  open  to  the  public; 

(11)  Use.  place,  or  cause  to  be  placed 
a  hazardous  or  injurious  device  with 
disregard  for  the  safety  of  another; 

(12)  Create  a  hazard  or  nuisance; 

(13)  Prevent  or  obstruct  free  passage 
or  transit  over  or  through  the  BLM  lands 
by  force,  threat,  intimidation,  fences, 
signs,  barriers  or  locked  gates; 

(14)  Damage,  remove,  transport,  or 
possess  property  belonging  to  another 
person  without  permission; 

(15)  Intimidate,  endanger,  assault, 
injure,  or  interfere  with  any  person:  or 

(16)  Place  a  vehicle  or  other  object 
where  it  impedes  or  is  a  hazard  to  the 
safety  or  convenience  of  any  person.  A 
law  enforoement  officer  may  remove  or 
have  removed  a  vehicle  or  other  ol^ect 
which  impedes  or  is  a  hazard  to  the 
safety  or  convenience  of  any  person,  or 
which  has  been  left  where  it  impairs 
any  area  of  BLM  lands. 

(b)  You  must  obey  the  lawful  order  of 
a  law  enforcement  officer  performing 
official  duties. 
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{0262.2    What  are  BUM'S  rules  on 
poasssaing,  uaing,  or  eonauming  atcohoi  or 
oontrollad  autwtsnoas  on  BUM  landa? 

If  you  are  on  BLM  lands,  you  must 
not: 

(a)  Sell  or  give  an  alcoholic  beverage 
to  a  person  under  21  years  of  age,  except 
where  a  lower  age  limit  is  allowed  by 
State  law; 

(b)  Possess  or  consiune  an  alcoholic 
beverage  if  you  are  tmder  21  years  old, 
unless  a  lower  age  limit  is  allowed  by 
State  law; 

(c)  Sell  alcoholic  beverages  without 
required  State  or  local  permit  or  license; 

(d)  Consume  alcoholic  beverages  in 
areas  where  BLM  or  State  or  Federal  law 
prohibits  it; 

(e)  Cultivate,  manufacture,  deliver, 
distribute  or  traffic  a  controlled 
substance.  Delivery  means  the  actual, 
attempted  or  constructive  transfer  of  a 
controlled  substance  whether  or  not 
there  exists  an  agency  relationship.  You 
may  distribute  or  deliver  a  controlled 
substance  if  you  are  a  licensed 
practitioner  and  act  according  to  law; 

(0  Possess  a  controlled  substance, 
including  any  amount  of  marijuana  over 
28.S  grams;  or 

(g)  Possess  any  amount  of  marijuana 
up  to  and  including  28.5  grams. 

{9262.3    Ars  there  any  dreumatancas 
under  which  I  may  posssss  s  controilad 
substance  on  BLM  lands? 

Yes.  You  may  possess  a  controlled 
substance  if  you  are  a  licensed 
practitioner  acting  according  to  law,  or 
you  obtained  the  substance  either 
directly  or  pursuant  to: 

(a)  A  valid  prescription  or  order  from 
a  licensed  practitioner  acting  in  the 
course  of  professional  practice;  or 

(b)  Federal  or  State  law. 

{9262.4    What  BUM  nilasooneemlng 
put>lie  health,  sanNatlon,  and  hazardous 
materials  must  I  follow  whila  I'm  on  BUM 
lands? 

(a)  You  must  not: 

(1)  Utter. 

(2)  Drain  or  diunp  sewage  or  solid 
waste,  except  in  places  or  receptacles 
provided  for  that  purpose.  You  may 
drain  wash  water  unless  BLM  has 
prohibited  it  by  supplementary  or 
special  rule. 

(3)  Dump,  leave,  or  dispose  of  any 
household,  commercial,  hazardous  or 
petroleum  products,  or  industrial  trash, 
refuse,  or  waste. 

(4)  Pollute  or  contaminate  water. 

(5)  Generate,  store,  treat,  transport, 
dispose  of,  discharge,  or  otherwise 
handle  any  hazardous  waste  Identified 
in  42  U.S.C.  6901  etseq.,  unless  you 
have  a  valid  permit  issued  under  42 
U.S.C.  6925.  Section  6925  sets  the 
standards  and  procediues  for  permits 


for  the  treatment,  storage,  or  disposal  of 
hazardous  waste  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
(b)  You  must: 

(1)  Report  immediately  to  the  nearest 
BLM  office  that  you  discharged  or 
spilled  hazardous  material  or  waste,  oil, 
flammable  material  or  substance, 
sewage,  or  any  other  harmful  substance 
or  pollutant  on  BLM  land. 

(2)  Use  refuse  containers  and  disposal 
facilities  only  for  purposes  for  which 
they  are  supplied. 

(3)  Comply  with  all  other 
requirements  of  RCRA. 

{9262.5    What  BUM  rulea  must  I  follow 
while  I  esmp  on  or  occupy  BLM  lands? 

On  BLM  lands,  unless  BLM  has 
authorized  it,  you  must  not: 

(a)  Occupy  or  camp  longer  than  14 
consecutive  days  out  of  every  90 
consecutive  days  in  the  same  site  or 
within  a  25-mile  radius  of  that  site 
unless  BLM  authorizes  a  different  time 
period;  or 

(b)  Leave  i}ersonal  property 
unattended  longer  than  14  days  (12 
months  in  Alaska).  Personal  property 
left  unattended  longer  than  14 
consecutive  days  (12  months  in  Alaska), 
without  BLM's  permission: 

(1)  Will  be  considered  abandoned: 

(2)  May  be  removed  by  BLM;  and 

(3)  Is  subject  to  disposition  under  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  484(m)). 

{9262.6    May  I  uae  a  liicycic  or  mechanical 
equipment  on  BUM  lands? 

You  may  use  bicycles  or  mechanical 
equipment  on  BLM  lands  unless  an 
area,  road  or  trail  is  closed  to  that  use. 
You  must  obey  all  special  or 
supplemental  rules  and  posted  signs  or 
other  notices  regarding  closures. 

{9262.7    What  BLM  rulaa  concerning 
putMIc  dlsturlMncss  and  dangsrous 
aettvHias  must  I  foNow  while  I'm  on  BLM 
lands? 

On  BLM  lands,  unless  BLM  has 
authorized  it,  you  must  not  cause  a 
public  disturbance  or  create  a  risk  to 
other  persons  by  engaging  in  activities 
which  include,  but  are  not  limited  to: 

(a).  Making  tmreasonable  noise; 

(b)  Discharging  a  firearm  or  any  other 
implement  capable  of  taking  hiunan  life, 
causing  injury,  or  damaging  property: 

(1)  In  or  within  150  yards  of  a 
residence,  building,  campsite,  recreation 
site  or  occupied  area; 

(2)  Across  or  on  a  publicly  maintained 
highway,  road,  or  trail  currently  0{>en 
for  public  motor  vehicle  traffic  or  an 
adjacent  body  of  water;  or 

(3)  At  glass  bottles  or  other  materials 
being  used  for  taigets  that  have  a 


tendency  to  break  into  hazardous 
fivgments  with  sharp  edges  and 
projections;  or 

(c)  Using  or  possessing  firearms, 
fireworks,  explosives,  or  other  devices 
or  materials  in  violation  of  other 
Federal,  State,  or  local  laws,  regulations, 
and  ordinances. 

{9262.8    What  BUM  miss  must  I  follow  if  I 
WMit  to  uss  firs  on  BLM  Isnds? 

(a)  Unless  BLM  authorized  it,  you 
must  not: 

(1)  Start  or  ignite  a  fire.  However, 
BLM  does  allow  campfires  and  the 
industrial  flaring  of  gas  on  BLM  lands 

if  you  comply  with  BLM  regulations  and 
orders  and  obtain  any  necessary 
authorizations. 

(2)  Discharge  a  tracer  or  incendiary 
device. 

(3)  Bum  timber,  trees,  slash,  brush, 
timdra  or  grass  except  in  campfires. 

(4)  Leave  a  fire  without  extinguishing 
it  except  to  report  that  it  has  spread 
beyond  control. 

(5)  Resist  or  interfere  with  the  efforts 
of  firefighter(s)  to  extinguish  a  fire. 

(b)  You  must: 

(1)  Remove  all  flammable  material 
from  around  the  campfire  before  you 
build,  attend,  maintain  or  use  a 
campfire,  to  prevent  the  fire  from 
spreading. 

(2)  Have  in  your  possession  a  valid 
campfire  permit  before  you  build, 
attend,  maintain  or  use  a  campfire, 
when  BLM  requires  a  permit. 

(3)  Obey  the  conditions  of  the 
campfire  permit,  when  BLM  requires  a 
permit. 

(4)  Obey  State  and  local  laws, 
regulations  and  ordinances  concerning 
fire  prevention  restrictions,  including 
but  not  limited  to: 

(i)  Fireworits; 

(ii)  Spark  arresters  (A  spark  arrestm  is 
a  device  that  meets  the  U.S.  Department 
of  Agriculture— Forest  Service  Standard 
5100-la); 

(iii)  Interfering  with  emergency 
operations; 

(iv)  Arson; 

(v)  Campfire  permits;  or 

(vi)  Use  of  flammable  substances  and 
materials. 

Subpart  9263— Motor  Vahida  Um  on 
BLMLmds 

{9263.1  What  rules  must  I  folow  wMis  I 
opsrats  s  motor  vahlds  or  uas  s  trailsr  on 
BLM  lands? 

(a)  While  you  operate  a  motor  vehicle 
or  use  a  trailer  on  BLM  lands  you  must; 

(1)  Obey  State  and  local  laws, 
regulations,  and  ordinances  relating  to 
the  use,  standards,  registration, 
operation,  and  inspection  of  motorized 
vehicles  and  trailers.  If  State  and  local 
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laws,  regulations,  or  ordinances  do  not 
exist  or  are  less  stringent  than  the 
regulations  in  this  part,  these 
regulations  are  the  minimum  standards 
and  apply  to  you  and  your  motor 
vehicle. 

(2)  Obey  traffic  control  signs  and 
devices. 

(3)  Obey  {}osted  parking  restrictions. 

(4)  Yield  to  pedestrians,  bicycles, 
saddle  horses,  pack  animals,  or  animal 
drawn  vehicles. 

(5)  Yield  to  emergency  vehicles. 

(6)  Stop  when  a  law  enforcement 
officer  directs  you  to  do  so. 

(7)  Obey  the  posted  speed  limit. 

(8)  Obey  the  terms  and  conditions  of 
the  applicable  designation  pertaining  to 
areas  and  trails  under  43  CFR  subpart 
8342.  BLM  designates  public  lands  as 
being  open,  limited,  or  closed  to  motor 
vehicle  use. 

(b)  You  must  not  use  or  operate  a 
motor  vehicle  or  trailer  on  BLM  lands: 

(1)  In  any  location  closed  to  motor 
vehicle  use: 

(2)  At  a  speed  greater  than  is 
reasonable  or  prudent  or  at  a  speed 
which  endangers  the  safety  of  other 
persons  or  property; 

(3)  In  a  reckless,  careless  or  negligent 
manner, 

(4)  While  under  the  influence  of 
alcohol  or  controlled  substances  or  both 
(The  standards  for  establishing  under 
the  influence  are  those  prescribed  by 
State  law  in  the  State  where  the  offense 
occurs); 

(5)  In  a  manner  causing,  or  likely  to 
cause  damage  to  or  disturbance  of  the 
soil,  water,  wildlife,  wildlife  habitat, 
improvements,  cultural,  paleontological. 
or  vegetative  resources;  or 

(6)  In  a  manner  that  would  block, 
restrict,  or  otherwise  interfere  with  the 
lawful  use  of  a  road,  trail,  gate,  or  other 
area  of  access. 

|02ea2    WtMt  standards  must  my  vehicle 
comply  with  ivtiHe  on  BUi  lands? 
Your  vehicle  must  be  equipp«d  with: 
(a)  Lighted  headlights  and  taillights 
during  night  hours,  which  means  the 
hours  from  a  half-hour  after  sunset  to  a 
half-hour  before  sunrise.  If  you  are 
driving  a  motor  vehicle  on  BLM  lands 
during  night  hours,  your  vehicle  must 
comply  with  the  following: 

(if  Headlights  must  be  powerful 
enough  to  illuminate  an  object  at  300 
feet  at  night  under  normal  atmospheric 
conditions: 

(2)  Two-  or  three-wheeled  vehicles, 
single  tracked  vehicles,  and  other 
vehicles  commonly  referred  to  as  all- 
terrain  vehicles  must  have  at  least  one 
headlight; 

(3)  Vehicles  with  four  or  more  wheels 
or  more  than  a  single  track  must  have 
at  least  two  headUghts; 


(4)  Double  tracked  snow  machines 
with  a  maximum  capacity  of  two  people 
must  have  at  least  one  headlight:  and 

(5)  Tailli^ts  must  be  red  and  capable 
of  being  seen  at  a  distance  of  500  feet 
from  the  rear  at  night  under  normal 
atmospheric  conditions.  Vehicles  must 
have  at  least  the  same  number  of 
taiUights  as  headlights: 

(b)  Brakes  in  good  woridng  condition: 

(c)  A  functional  muEfler  or  be 
equipped  with  a  muffler  cutout,  bypass, 
or  similar  device.  Your  vehicle  must  not 
produce  excessive  noise:  and 

(d)  Seat  belts  for  each  front  seat 
passenger  that  conform  to  United  States 
Department  of  Transportation  standards. 
Each  frtjnt  seat  passenger  must  be 
restrained  by  a  seat  belt  while  your 
vehicle  is  in  motion.  Children  must  be 
restrained  in  car  seat  safety  devices  or 
seat  belts,  according  to  provisions  of 
State  law. 

Subpart  9284— RMOuroe  Um  and 
Davaiopfnant  of  BLM  Landa  for 
Commarcial  or  Other  Uaaa  That  Muat 
Ba  Authorfzad  by  BLM 

19204.1    For  what  typos  of  activMsodoaa 
BLM  rsquirs  authoftnOon  tor  uos  and 
dswaiopniont  of  BLM  lands  and  rssouroaa7 

If  you  want  to  use.  occupy  or  develop 
BLM  lands  for  commercial  purposes  or 
other  purposes  that  involve  altering  the 
natural  terrain  or  removal  of  resources, 
you  may  need  to  obtain  a  use 
authorization,  leaserpennit  or  other 
authorization  from  BLM.  Please  considt 
the  specific  subpart(s)  in  43  CFR  which 
govern  the  activity  in  which  you  would 
Uke  to  engage.  The  following  listing, 
though  not  intended  to  be  a  complete 
listing,  describes  many  of  the  activities 
and  uses  in  which  you  must  not  be 
engaged  without  obtaining  the  necessary 
authorization  bom  BLM: 

(a)  Use  of  a  right-of-way: 

(b)  Use,  development  or  processing  of 
BLM  resources,  including  but  not 
limited  to,  oil  and  gas,  coal,  hardrock 
minerals,  mineral  materials,  and  timber, 

(c)  Temporary  uses  of  land: 

(d)  Use  of  easements: 

(e)  Special  recreation  uses; 

(f)  Exploration,  mining,  milling,  or 
beneficiation; 

(g)  Commercial  filming  and/or 
photography; 

(h)  Selling  materials: 

(i)  Free  use  of  resources: 

(j)  Livestock  grazing: 

(k)  Road  building  and/or  use  of  other 
means  of  access  or  transportation; 

(1)  Installing  utilities: 

(m)  Developing  communication  and/ 
or  navigation  sites; 

(n)  Cultivating  crops: 

(o)  Developing  trash  dumps; 


(p)  Construction  of  any  kindv 

(q)  Developing  canals  and  ditches; 

(n  Putting  up  Dillboards  or  no 

trespassinc  signs: 
(s)  Putting  up  gates  or  fences: 
(t)  Selling  objects  to  the  public; 
(u)  Manu&cturing; 
(v)  Generation  of  electricity:  or 
(w)  Fluid  minerals  injection  or 

storage. 

General  Rules  When  Your  Use  is 
Authoriaed  by  BLM 

%tM*J20   What  rulse  must  I  follow  ivhsn 
BLM  hae  authortasd  my  uaa  on  BLM  lands? 

When  you  have  been  authorized  to 
use.  occupy,  or  develop  BLM  lands  or 
resources,  you  must: 

(a)  Comply  with  the  terms, 
stipulations  or  conditions  set  out  in  the 
use  authorization: 

(b)  Not  continue  to  use,  occupy,  or 
develop  BLM  lands  or  resources  after 
the  use  authorization  expires  or  is 
revoked,  suspended,  terminated  or 
canceled  or  for  purposes  other  than 
those  for  which  BLM  approves  or 
authorizes  it; 

(c)  Comply  with  any  BLM  notice  or 
order; 

(d)  Comply  with  requirements  for 
restoration,  revegetadon  or  curtailment 
of  erosion  of  the  land  surface,  or  any 
other  reclamation  measure  BLM 
determines  necessary:  and 

(e)  Comply  with  all  other  applicable 
rules  and  regulations. 

19264.30  MustlgstBLMaulhorliaaonto 
InstsN  oil  snd  gss  pipailnas  or  facMMas  on 
BLM  lands? 

Yes.  On  BLM  lands  which  are  outside 
of  the  boundaries  of  an  oil  and  gas 
leasehold  and  of  any  tracts  committed  to 
an  approved  agreement  under  43  CFR 
subpart  3130,  you  must  not  install  oil  or 
gas  pipelines  or  facilities  without  a 
right-of-way,  temporary  use  permit,  or 
other  authorization  required  by  43  CFR 
part  2800.  On  BLM  lands  whidi  are 
within  the  boundaries  of  an  oil  and  gas 
leasehold  or  any  tracts  committed  to  an 
approved  agreement  under  43  CFR 
subpart  3130.  you  must  not  install  oil  or 
gas  pipelines  or  facilities  without 
complying  with  the  oil  and  gas  lease 
terms  orthe  terms  of  the  agreement  and 
with  an  approved  plan  of  operations. 

f9264J0   MayloecupyarssMsnoaon 
BLM  lands? 

(a)  Yes,  but  only  if  BLM  issued  you  a 
lease,  permit  or  other  authorization 
imder  43  CFR  part  2900  or  43  CFR 
subpart  3715.  You  must  have  a  use 
authorization  to  place,  construct, 
maintain,  or  use  any  of  the  following  on 
BLM  lands: 

(1)  Cabins: 
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(2)  Buildings; 

(3)  Trailere; 

(4)  Motor  homes: 

(5)  Tents:  or 

(6)  Other  structures,  vehicles  or 
equipment  used  for  residential 
occupancy  or  other  purposes. 

(b)  You  must  not  occupy  BLM  lands 
beyond  the  time  limits  provided  in 
§  9262.5(a). 

Recreation  Uses  or  Events 

19264.60   WhatrulssmustlfoNowto 
psrtlclpats  In  or  sponsor  apacM 
I  or  swsnts  on  BLM  lands? 


(a)  You  must: 

(1)  Have  a  proper  BLM  permit 
required  by  43  CFR  subpart  8372  to 
conduct  a  commercial  use,  a 
competitive  event,  an  event  involving 
50  or  more  vehicles,  or  any  use  or  event 
in  a  special  area. 

(2)  Pay  any  fee  required  under  43  CFR 
subpart  8372: 

(3)  Post  a  copy  of  any  permit  where 
all  the  participants  can  read  it; 

(4)  Show  a  copy  of  the  special 
recreation  permit  to  a  BLM  employee  or 
a  participant,  if  he  or  she  requests  to  see 
it;  and 

(5)  Comply  with  all  other  applicable 
rules  and  regulations. 

(b)  You  must  not  knowingly  and 
willfully  participate  in  an  event  or  use 
subject  to  the  permit  requirements  of  43 
CFR  subpart  8372  if  BLM  has  not  issued 
a  permit  for  that  event  or  use. 

Use  and  Occupancy  for  Development  of 
Locatable  Minieral  Deposits 

§9264.70    What  BLM  ruiss  must  I  follow  If 
I  want  to  sxplora  for,  mine  or  process 
locatsMe  minerals  on  BLM  Isnds? 

(a)  UnlesS'BLM  has  authorized  it.  you 
must  not: 

(1)  Place,  construct,  maintain,  or  use 
residences  or  structures  for  occupancy, 
including  but  not  limited  to:  cabins, 
buildings,  trailere,  motor  homes,  tents, 
or  other  structiu«s  and  vehicles  or  other 
equipment  used  for  occupancy  not 
meeting: 

(i)  The  conditions  of  occupancy  under 
43  CFR  3715.2  or  3715.2-1;  or 

(ii)  Any  of  the  Aandards  of  occupancy 
under  43  CFR  3715.5: 

(2)  Occupy  the  land  before  BLM 
approves  a  plan  of  operation  or  its 
modification  as  required  by  43  CFR 
subparts  3802  or  3809; 

(3)  For  activities  that  do  not  require  a 
plan  of  operations  under  43  CFR  subpart 
3802  or  that  are  defined  as  casual  use  or 
notice  activities  under  43  CFR  subpart 
3809,  occupy  the  land  before  consulting 
with  BLM  as  required  by  43  CFR  3715.3; 

(4)  Occupy  the  land  after  BIM  has 
made  a  determination  of  non- 


concurrence  because  the  proposed 
occupancy  or  fencing  does  not  conform 
to  43  CFR  3715.2.  3715.2-1  or  3715.5; 

(5)  Prevent  or  obstruct  free  passage  or 
transit  over  or  throu^  the  public  lands 
by  force,  threat,  or  intimidation. 
Reasonable  security  and  safety  measures 
in  accordance  with  43  CFR  subpart  3715 
are  allowed; 

(6)  Place,  construct,  or  maintain 
enclosures,  gates  or  fences,  or  signs 
intended  to  exclude  the  general  public 
without  BLM's  concurrence; 

(7)  Cause  a  fire  .or  safety  hazard,  or 
create  a  public  nuisance: 

(8)  Conduct  activities  that  do  not 
involve  prospecting,  mining,  or 
processing  operations  or  uses 
reasonably  incident  thereto,  including, 
but  not  limited  to: 

(i)  Non-mining  related  habitation; 

(ii)  Cultivation: 

(iii)  Animal  maintenance  or 
pasttirage,  and  development  of  small 
trade  or  manufacturing  concerns: 

(iv)  Storage,  treatment,  processing,  or 
disposal  of  non-mineral,  hazardous  or 
toxic  materials  or  waste  that  are  • 

generated  elsewhere  and  brought  onto 
BLM  lands;  or 

(v)  Recycling  or  reprocessing  of 
manufactiired  material  such  as  scrap 
electronic  parts,  appliances, 
photographic  film,  and  chemicals; 

(vi)  Searching  for  buried  treasure, 
treasure  trove  or  archaeological 
specimens;  or 

(9)  Operate  hobby  and/or  ciirio  shops, 
cafes,  tourist  stands,  or  hunting  and 
fishing  camps. 

(b)  You  must: 

(1)  Comply  with  any  BLM  order 
issued  under  43  CFR  subpart  3715 
within  the  time  frames  the  order 
provides: 

(2)  Comply  with  the  notification, 
application,  and  other  requirements 
under  43  CFR  3715.4  relating  to  an 
existing  use  or  occupancy;  and 

(3)  Comply  with  all  other  applicable 
rules  and  regulations. 

(c)  If  a  miner  or  user  of  BLM  lands 
knowingly  and  willfully  violate  the 
requirements  of  part  3715  of  this  tide, 
that  person  may  be  subject  to  arrest  and/ 
or  trial  as  provided  in  that  part. 

Rangelands 

$9264.80    What  BLM  nilsa  must  I  follow 
while  I'm  on  puMIe  Isnd  rangslands? 

(a)  On  all  public  lands,  you  must  not: 
(1)  Allow  livestock  or  other  privately 
owned  or  controlled  animals  to  graze  on 
or  be  driven  across  BLM  lands  unless 
you  have  a  lease  or  permit  and  an 
annual  grazing  authorization.  If  you 
have  a  grazing  bill  which  has  not  been 
paid  to  BLM,  you  do  not  have  grazing 
authorization; 


(2)  Graze  or  drive  more  Uvestock  than 
the  number  authorized; 

(3)  Graze  or  drive  livestodc  in  an  area 
or  at  a  time  different  from  that 
authorized: 

(4)  Install,  use,  maintain,  modify,  and/ 
or  remove  range  improvements  without 
BLM  authorization: 

(5)  Cut,  bum,  spray,  destroy,  or 
remove  vegetation  without  BLM 
authorization: 

(6)  Damage  or  remove  U.S.  property 
without  BLM  authorization: 

(7)  Molest,  harass,  injure,  poison,  or 
kill  livestock  authorized  to  graze  on 
these  lands  or  remove  authorized 
livestock  without  the  owner's  consent: 
or 

(8)  Knowingly  and  willfully  make  a 
false  statement  or  representation  in  base 
property  certifications,  grazing 
applications,  range  improvement  permit 
applications,  cooperative  agreements, 
actual  use  reports  and/or  amendmmts 
thereto. 

(b)  On  all  public  lands  you  must: 

(1)  Comply  with  the  terms  and 
conditions  of  your  permit,  lease,  or 
other  grazing  use  authorization: 

(2)  Comply  with  the  requirement 
under  43  CFR  4130.5(c)  having  to  do 
with  counting  and  tagging  livestock; 

(3)  Re-close  any  gate  or  other  entry 
during  periods  of  livestock  use;  and 

(4)  Comply  with  all  other  applicable 
rules  and  regulations. 

Forest  Resources 

$9264.90  What  BLM  niiss  concerning 
Inrsit  and  vaoelallve  raoeuTDas  must  i 
follow  while  I'm  on  BUM  Isnds? 

(a)  On  BLM  lands,  you  must  not: 

(1)  Cut,  remove,  or  otherwise  damage 
any  timber,  tree,  or  other  vegetative 
resource,  unless  BLM  has  authorized 
you  to  do  so  by  a  timber  sales  contract, 
sales  permit,  free  use  permit.  Federal 
law  or  regulation,  or  as  allowed  under 
other  applicable  rwulations  in  this  tide; 

(2)  Cut  any  standing  tree,  under  sale 
permit  or  timber  sale  contract,  before  a 
BLM  employee  has  marked  it  or  has 
otherwise  designated  it  for  cutting; 

(3)  Remove  any  timber  or  other 
vegetative  resource  cut  under  sale 
permit  or  timber  sale  contract,  except  to 
a  place  designated  for  scaling  or 
measurement  Once  you  move  the 
timber  or  vegetative  resource  to  the 
place  designated  for  scaling  or 
measurement,  you  must  not  remove  it 
from  that  place  before  it  is  scaled, 
measured,  counted,  or  otherwise 
accounted  for  by  a  BLM  employee; 

(4)  Stamp,  maik  with  paint,  tag,  or 
otherwise  identify  any  tree  or  other 
vegetative  resources  in  a  manner  similar 
to  that  BLM  employees  use  to  mark  or 
designate  a  tree  or  other  vegetative 
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resources  for  cutting,  removal,  or 
transportation; 

(5)  Transport  timber  or  other 
vegetative  resources  without  a  valid 
haul  ticket  except  as  authorized  by 
Federal  law  or  regulation; 

(6)  Neghgently  or  intentionally 
destroy  or  injure  any  timber  or  other 
vegetative  resource  during  operations 
under  a  forest  product  sale  contract,  sale 
permit,  or  free  use  permit; 

(7)  Use  timber  obtained  under  a  free 
use  permit  for  any  purpose  other  than 
for  firewood,  fencing,  building,  or  other 
agricultiual,  mining,  manufacturing, 
and  domestic  purposes  as  provided  for 
in  43  CFR  subpart  5511; 

(8)  Export  timber  cut  under  a  free  use 
permit  from  the  State  in  which  it  was 
cut.  except  as  provided  in  43  CFR 
5511. 1-1  (e);  or 

(9)  Cut  timber  under  a  free  use  permit 
for  sale,  barter,  speculation,  or  use  by 
others  than  the  permittee. 

(b)  You  must: 

(1)  Have  in  your  possession  any 
permit  or  forest  sale  contract  BLM  may 
require  if  you  are  a  purchaser  or  a 
purchaser's  agent  harvesting  or 
removing  forest  products  (If  a  BLM 
employee  or  any  official  of  a 
cooperating  law  enforcement  agency 
acting  as  a  sale  inspector,  administrator, 
contracting  officer,  or  law  enforcement 
officer  asks  to  see  your  permit  or  sale 
contract,  you  must  show  it  to  him  or 
her); 

(2)  Obey  State  and  local  laws  and 
ordinances  relating  to  local  permits, 
tagging,  and  transportation  of  timber 
and  other  vegetative  resources; 

(3)  Obey  BLM's  regulations  on  export 
and  substitution  in  43  CFR  subpart 
5400; and 

(4)  Comply  with  all  other  applicable 
rules  and  regulations. 

Subpart  9265— Public  Um  and 
Colleclion  of  BLM  Resources 

General  Rules  for  Public  Use  of  BLM 
Resources 

§9266.1    What  resources  may  I  collect 
from  BLM  lands  for  noncommercial 
purposes? 

Except  on  recreation  sites  and  areas, 
or  where  otherwise  prohibited  and 
posted,  you  may  collect  bom  BLM  lands 
reasonable  amounts  of  the  following  for 
noncommercial  purposes: 

(a)  Commonly  available  renewable 
re80iux»8  such  as  non-threatened  or 
non-  endangered  species  of  flowers, 
berries,  nuts,  seeds,  cones  and  leaves; 

(b)  Nonrenewable  resources  such  as 
rocks,  mineral  specimens,  common 
invertebrate  fossils  and  semiprecious 
gemstones; 


(c)  Water  resources  for  personal 
consumption; 

(d)  Petrified  wood  as  provided  under 
43  CFR  subpart  3622; 

(e)  Mineral  materials  as  provided 
under  43  CFR  subpart  3621; 

(f)  Coal  as  provided  under  43  CFR 
part  3440;  and 

(g)  Dead  and  down  forest  products  for 
use  in  campfires  on  BLM  lands.  If  you 
want  to  collect  other  forest  products, 
you  must  comply  with  43  CFR  subpart 
5500. 


described  in  paragraphs  (a)  or  (b)  of  this 
section:  or 

(d)  Coimsel,  procure,  solicit,  or 
employ  any  other  person  to  violate  any 
provision  of  this  section. 


18266.31    Can  I 


WildH 


andBniTos 


f6266^    What  BUI  niles  must  I  follow 
when  I  hsndle  BLM  wild  horses  snd  burrosT 

(a)  You  must  not: 

(1)  Maliciously  or  negligently  injure 
or  harass  a  wild  horse  or  burro: 

(2)  Remove  or  attempt  to  remove  a 
wild  horse  or  burro  from  BLM  lands 
without  BLM's  authorization: 

(3)  Destroy  a  wild  horse  or  binro 
without  BLM's  authorization  except  as 
an  act  of  mercy; 

(4)  Sell  or  attempt  to  sell,  directly  or 
indirectly,  a  wild  horse  or  burro  or  its 
remains; 

(5)  Commercially  exploit  a  wild  horse 
or  biuTO  as  defined  at  43  CFR  part  4700; 

(6)  Brand  a  wild  horse  or  burro; 

(7)  Remove  or  alter  a  freeze  mark  on 
a  wild  horse  or  burro;  or 

(8)  Accept  a  horse  or  burro  bearing  a 
BLM  freeze  maik  for  slaughter  or 
destruction  which  is  not  accompanied 
by  a  certificate  that  title  to  the  animal 
has  been  transferred  out  of  BLM. 

(b)  You  must: 

(1)  Treat  wild  horses  and  burros 
humanely  in  accordance  with  43  CFR 
pari  4700; 

(2)  Comply  with  BLM  orders,  terms, 
and  conditions  established  imder  43 
CFR  subpart  4770; 

(3)  Comply  with  terms  and  conditions 
of  the  Private  Maintenance  and  Care 
Agreement;  and 

(4)  Keep  for  one  year  the  certificate  of 
title  to  a  horse  or  burro  bearing  a  BLM 
freeze  mark  after  you  have  accepted  the 
animal  for  slaughter  or  destruction. 

Cave  Resources 

19266.30    What  BLM  ruiss  conesming 
cave  rsseurcss  must  I  follow  wMIs  I'm  on 
BLMIsnds? 

Unless  BLM  has  authorized  it,  you 
must  not: 

(a)  Destroy,  disturb,  deface,  mar,  alter, 
remove,  or  harm  a  significant  cave 
which  is  described  at  43  CFR  pari  37; 

(b)  Alter  the  fi^e  movement  of  any 
animal  or  plant  life  into  or  out  of  a 
significant  cave; 

(c)  Enter  a  significant  cave  with  the 
intention  of  committing  any  act 


orsslcsvs 


No.  Unless  BLM  has  authorized  it. 
you  must  not  possess,  consume,  sell, 
barter,  or  exchange,  or  offer  for  sale, 
barter  or  exchange,  any  cave  resource,  as 
defined  in  43  CFR  part  37,  from  a 
significant  cave  with  knowledge  or 
reason  to  know  that  the  resource  was 
removed  from  a  significant  cave. 

Fish  and  Wildlife  Resources 

f926&41Must  Itawe  a  vsUd  public  Isnd 
msnsBsmsnt  srss  stamp  to  hunt,  trap,  or 
fish  on  BLM  IsndsT 

Yes.  If  you  want  to  hunt,  trap,  or  fish 
on  BLM  lands,  you  must  have  in  your 
possession  a  valid  public  land 
management  area  stamp  when  BLM  and 
the  State  fish  and  game  agency  require 
it  pursuant  to  a  conservation  and 
rehabilitation  program  implemented 
under  the  Sikes  Act  (16  U.S.C.  670(j)). 

19266.42    Must  I  obey  Federsi,  Slats,  snd 
loesl  Isws  snd  regulstions  conosming 
censsrvlog  snd  protoetlng  Ash,  wHdNto,  snd 
pisnt  rasouross  whils  rm  on  BLM  IsndsT 
Yes.  On  BLM  lands  you  must  obey 
Federal,  State,  or  local  laws,  regulations, 
or  ordinances  concerning  conservation 
or  protection  of  fish,  wildUfa  or  plant 
resources  including,  but  not  limited  to 
those  concerning: 

(a)  Himting.  trapping,  fishing, 
catching,  molesting,  killing,  possessing, 
transporting,  buying,  selling,  or 
bartering  any  kind  of  wild  animal  or  its 
parts; 

(b)  Taking  the  eggs  of  any  bird  or  fish 
that  came  from  BLM  lands;  or 

(c)  Taking  or  interfering  with  a 
threatened  or  endangered  species. 

§9266.43    IsAlsafcssubslstsncoussofflsh 
snd  wIMUfs  resources  rsgulslsd  by  BLM 
snd  olhsr  FsdsrsI  Isnd  msnsgsmsnt 
SQsnclssT 

Yes.  The  Alaska  National  Interest 
Lands  Conservation  Act  (16  U.S.C.  3101 
et  seq.)  requires  FedeAl  land 
management  agencies  in  Alaska  to 
provide  a  management  and  regulatory 
program  for  the  subsistence  use  of  fish 
and  wildlife  resources  when  such  a 
program  has  not  been  provided  for  by 
the  State  of  Alaska.  On  BLM  lands  in 
Alaska,  you  must  not  violate  any  of  the 
subsistence  management  provisions  of 
50  CFR  part  100. 

§9266.44   Can  I  Mndsr  lawful  hunting  on 
BLM  lands? 

No.  On  BLM  lands,  vou  must  not 
engage  in  any  physical  conduct  that 
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significantly  hinders  lawful  hunting. 
The  Recreational  Hunting  Safety  and 
Preservation  Act  of  1994  (16  U.S.C. 
5202)  provides  that  if  you  violate  this 
regulation  you  may  be  subject  to  civil 
penalties  of  not  more  than  $10,000,  if 
the  violation  involved  the  use  of  force 
or  violence  or  the  threatened  use  of 
force  or  violence,  against  the  person  or 
property  of  another  person;  and  not 
more  than  $5,000  for  any  other 
violation. 

Cultural  and  Natural  Resources 

§9266.50    What  BLM  nilea  eonoemlng 
cultural  reaourcee  must  I  follow  whNs  I'm 
on  BLMIsnds? 

On  BLM  lands,  unless  BLM  has 
authorized  it,  or  as  allowed  in  §9265.1- 
1,  you  must  not  deface,  disturb,  remove 
or  destroy  any  scientific,  archaeological, 
or  historic  resource. 

§9265.60    What  BLM  rules  conesming 
nslursl  fssturss  or  rasouross  llks  planb, 
soil  snd  minsrsis  must  I  follow  whIls  I'm  on 
BLMIsnds? 

Unless  BLM  has  authorized  it,  you 
must  not: 

(a)  Deface,  remove  or  destroy  natural 
features  or  resources  including  plants  or 
their  parts,  soil,  rocks  or  minerds;  or 

(b)  Use  explosive,  motorized  or 
mechanical  devices,  except  metal 
detectors,  to  help  you  collect  resources 
under  §9265.1. 

Water  Resources 

§9266.70    What  BLM  rules  muat  I  follow 
when  I  uss  wster  rseources  that  srs  on  BLM 
Isnds? 

Unless  BLM  has  authorized  it  or  as 
allowed  under  §  9265.1,  you  must  not: 

(a)  Divert,  transport,  or  remove  any 
water  resource  owned  by  or  reserved  to 
the  United  States  and  administered  by 
BLM:  or 

(b)  Develop,  construct  or  maintain  any 
improvements,  structures,  wells, 
pipelines  or  dams  with  the  intent  of 
diverting,  transporting,  or  removing  any 
water  resources  owned  by  or  reserved  to 
the  United  States  and  administered  by 
BLM. 

Subpart  9266— Racraation  Sitas  and 
Araaa 

General  Rules  of  Public  Cmiduct  and 
Use  of  BLM  Recreation  Sites  and  Areas 

§9266^1    What  BLM  rulee  concerning 
puMte  health  snd  safsly  must  i  follew  whils 
I'm  In  s  BLM  rscrsatlon  sits  or  srss? 

Unless  BLM  has  authorized  it,  you 
must  not: 

(a)  Clean  fish,  game,  other  food, 
clothing  or  household  articles  at  any 
outdoor  hydrant,  pump,  faucet  or 
fountain,  or  restroom  water  bucet; 


(b)  Deposit  human  waste  except  in 
toilet  or  sewage  facilities  provided  for 
that  purpose;  or 

(c)  Bring  an  animal,  except  a  Service 
Animal,  to  a  swimming  area. 

§9266.22    What  BLM  rules  must  I  follow 
whIls  I  occupy  or  use  BLM  raersation  sitss 
sndsrsss? 


(a)  Unless  BLM  has  authorized  it,  you 
must  not: 

(1)  Pitch  a  tent,  park  a  trailer,  erect  a 
shelter  or  place  camping  equipment  in 
an  area  other  than  where  designated; 

(2)  Leave  personal  property 
unattended  longer  than  24  hours  in  an 
area  posted  for  day  use  or  72  hours  in 
other  areas.  Personal  property  left 
unattended  beyond  the  time  limit: 

(i)  Will  be  considered  abandoned; 
(ii)  May  be  removed  by  BLM;  and 
(iii)  Is  subject  to  disposition  under  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  484(m)); 

(3)  Build  a  fire  except  in  a  stove,  grill, 
fireplace  or  ring  where  BLM  provides 
one; 

(4)  Enter  or  use  a  site  or  a  portion  of 

a  site  when  posted  closed  to  public  use; 

(5)  Occupy  a  site  wdth  more  persons 
or  vehicles  than  the  posted  limit; 

(6)  Move  any  BLM  table,  stove, 
barrier,  litter  receptacle  or  other 
campground  equipment;  or 

(7j  Camp  in  a  site  or  area  posted  for 
day  use  only. 

(b)  You  must: 

(1)  Pay  any  fees  imposed  under  the 
Land  and  Water  Conservation  Fund  Act 
(16  U.S.C.  460  /-6a),as  amended,  and  36 
CFR  part  71,  or  both; 

(2)  Have  BLM  permission  to  reserve 
any  portion  of  a  site  or  area  for  another 
person  or  party;  and 

(3)  Comply  with  conditions 
estabUshed  and  posted  by  BLM. 

§9266.23    What  BLM  njles  must  I  follow  n 
I  want  to  bring  an  snimsl  into  s  BLM 
recresMon  sUs  or  srss? 

Unless  the  animal  is  a  Service  Animal 
performing  a  service  function  for  a 
perscm  with  a  disability, -the  animal 
must  either  be: 

(a)  On  a  leash  not  longer  than  6  feet 
and  secured  to  a  fixed  object  or  under 
control  of  a  person;  or 

(b)  Otherwise  physically  restricted  at 
all  times. 

§9266.24   What  BLM  niiss  must  I  follow  H 
I  want  to  uas  sudio  dsvioss  or  molortasd 
squipmsnt  in  s  BLM  rscresBon  sits  or  srss? 

You  must  not  operate  or  use  any 
audio  device  or  motorized  equipment  at 
times  and  in  a  manner  that  makes  noise 
that  imreasonably  disturbs  othere. 
Audio  devices  include  radios, 
televisions,  musical  instruments,  public 


address  systems  or  other  noise 
producing  devices.  Motorized 
equipment  includes,  but  is  not  limited 
to,  motor  vehicles,  vehicle  engines, 
model  airplanes  and  cars,  and 
generators. 

§9266.25    Msyldischsrosoruss 
flrsworto,  flrssrms  or  wsspons  In  s  BLM 
rscrsatlon  stts  or  srss? 

No.  You  must  not  discharge  or  use 
firewori^s,  firearms,  or  weapons  in  a 
BLM  recreation  site  or  area  or  over  or 
frt>m  water  bodies  on  or  adjacent  to 
BLM  lands. 

Subpart  9267— Congraaaionaily 
Dasignatad  Managamant  Areas 

General  Rules  of  Public  Conduct  and 
Use  of  BLM  National  Wilderness  Areas 

§  9267.1    What  BLM  niles  must  I  follow 
Mfhile  I'm  in  s  NstlonsI  WHdsmsss  Ares? 

Certain  activities  in  wilderness  areas 
may  be  allowed  as  provided  in  the 
Wilderness  Act  or  subsequent 
legislation  establishing  a  particular 
vkrildemess  area,  or  as  specifically 
provided  for  in  43  CFR  subpart  8560. 
Unless  your  activities  are  authorized  by 
specific  legislation  or  by  BLM,  on  BLM 
lands  in  wilderness  areas,  you  must  not: 

(a)  Conduct  commercial  enterprises; 

(b)  Build,  construct  or  maintain  any: 

(1)  Temporary  or  permanent  roads; 

(2)  Aircraft  landing  strips; 

(3)  Heliports,  or  helispots;  or 

(4)  Structures  or  installations, 
including  motels,  summer  homes, 
stores,  resorts,  organization  camps, 
hunting  and  fishing  lodges,  electronic 
installations,  or  similar  structures  and 
uses; 

(c)  Use  any  motorized  equipment, 
motor  vehicles,  bicycles,  motort>oats  or 
other  forms  of  mechanical  transport; 

(d)  Land  any  aircraft,  or  drop  or  pick 
up  any  material,  supplies,  or  person  by 
means  of  aircraft,  including  a  helicopter, 
hang-glider,  hot  air  balloon,  parasail,  or 
parachute; 

(e)  E)eface,  disturb,  remove  or  destroy 
plants  or  their  parts,  soil,  rocks  or 
minerals  except  down  and  dead  forest 
products  where  allowed  for  use  in 
campfires; 

(f)  Enter  into  or  use  wilderness  areas 
without  a  wilderness  permit,  when  BLM 
requires  it; 

(g)  Conduct  or  participate  in  any 
competitive  use;  or 

(h)  Physically  alter  or  deface  a  natural 
rock  surface  for  any  purpose.  If  you  are 
mountain  or  rock  dimbing  or  are 
exploring  caves,  you  must  not: 

(1)  Use  any  type  of  drill  or  permanent 
fixed  anchor,  including  expansion  bolts; 

(2)  Construct  or  place  permanent 
artificial  hand  at  foot  holds;  or 
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(3)  Use  glue,  epoxies,  or  other 
fixatives  on  a  natural  surface  to  facilitate 
climbing. 

General  Rules  of  Public  Conduct  and 
Use  of  BLM  National  Scenic  Trails  and 
Areas 

19267^    MayloparalsamotorwaMelaon 
a  National  Soante  Trail  or  arsa? 


You  may  operate  a  motor  vehicle:  • 

(a)  If  you  are  a  member  of  a  Federal, 
State  or  local  agency  and  you  must  use 
a  motor  vehicle  to  meet  emergencies 
involving  health,  safety,  fire 
suppression,  or  law  enforcement; 

(b)  If  you  are  an  adjacent  landowner 
or  land  user  and  BLM  determines  that 
you  require  reasonable  access  to  your 
lands,  interests  in  lands,  or  timber 
rights;  or 

(c)  On  roads  that  are  designated 
segments  of  the  National  Scenic  Trail 
System  posted  as  open  to  motorized 
vehicles. 

General  Rules  of  Public  Conduct  and 
Use  of  BLM  National  Conservation 
Areas 

f«2e7.40    Wbat  BLM  rulas  muat  I  follow 
wtian  I'm  in  the  San  Padro  RIpartan  National 
ConsarveMon  Area? 

On  BLM  lands  in  the  San  Pedro 
Riparian  National  Conservation  Area, 
unless  BLM  has  authorized  it,  you  must 
not: 

(a)  Use  or  operate  any  unlicensed 
motor  vehicle: 

(b)  Place  or  set  any  wildlife  traps, 
except  for  health  and  safety  or 
administrative  purposes  as  determined 
by  BLM; 

(c)  Discharge  a  firearm  for  the 
piuposes  of  target  shooting  and  plinking 
or  both; 

(d)  Discharge  a  firearm  in,  or  fire  into, 
the  area  between  Charleston  Road  and 
Hichway  92; 

(e)  Camp  or  occupy  lands  in  the 
conservation  area  longer  than  7  days 
within  any  period  of  21  consecutive 
davs; 

(f)  Camp  in  areas  outside  developed 
campRTOunds  without  a  BLM  permit; 

(gj  Build  or  maintain  a  campfire 
outside  an  area  designated  for  that 
purpose; 

(h)  Camp  overnight  in  a  Research 
Natural  Area; 

(i)  Tether  or.corral  horse(s)  in 
campgrounds  or  picnic  areas  where 
facilities  for  horses  have  not  been 
provided;  or 

(j)  Use  a  metal  detector. 

f«2e7.43    WhatolttarBLMnilaamuatI 
follow  wtian  I'm  In  the  Snaka  RIvar  BMa  of 
Pray  National  conaarvalion  Arae7 

You  must  not: 

(a)  Discharge  a  firearm  during  a 
period  of  time  from  March  1  to  Aug\ist 


31,  inclusive.  You  may  discharge  a 
firearm  for  the  purposes  of  a  lawful  hunt 
during  an  established  hunting  season. 
The  State  of  Idaho  De{>aitment  of  Fish 
and  Game  establishes  the  hunting 
season;  or 

(b)  Enter  the  Idaho  National  Guard 
Military  Area.  Idaho  Military  Division 
(IMD)  personnel.  National  Guard  units 
operating  under  IMD  authorization. 
BLM  personnel,  and  livestock  operators 
authorized  by  BLM  are  exempt  from  this 
prohibition. 

Subpart  9288— AdmlntotiaUwIy 
Eaiabllshad  ManaoanMnt  Ar 


General  Rulea  of  Public  Conduct  and 
Use  of  BLM  Administratively 
Established  Management  Areas 

f926a.10    WtiatBLMnilaamuatlfoltow 
wtUla  I'm  In  an  eutatandhig  natural  aiaa? 

On  BLM  lands  in  outstanding  natural 
areas,  you  must  not  use.  occupy, 
construct,  or  maintain  authorized 
facilities  in  a  manner  that  unnecessarily 
detracts  from  the  quality  of  the 
outstanding  natural  fisatures  of  the  area. 

19288^    What  BLM  nilaamuat  I  follow 
wtilla  I'm  In  a  rasiarch  nalurel  area? 

Unless  BLM  has  authorized  it,  you 
must  not  use.  occupy,  construct,  or 
maintain  facilities  in  a  manner  that  is 
destructive  or  inconsistent  with  the 
purpose  of  the  research  natural  area. 

19208.30    What  BLM  nilaamuat  I  follow 
wtilla  I'm  In  a  FoaaN  Foiaat  Waeaarch 
Natural  Arsa? 

On  BLM  lands  in  the  Fossil  Forest 
Research  Natural  Areas,  unless  BLM  has 
authorized  it,  you  must  not: 

(a)  Collect,  excavate,  or  remove 
petrified  wood  either  for  free  use  as 
permitted  imder  43  CFR  3622.3  of  this 
title  or  for  commercial  sale  as  permitted 
under  43  CFR  3610.1; 

(b)  Operate  motorized  vehicles;  or 

(c)  Collect,  excavate,  remove,  destroy, 
deface,  damage,  vandalize,  or  otherwise 
alter  any  paleontological  resources. 

19268.50    What  BLM  nilaa  muat  i  foNow 
wtilla  I'm  In  a  prImWva  aiaa? 

On  BLM  lands  in  primitive  areas, 
unless  BLM  has  authorized  it,  you  must 
not: 

(a)  Operate  a  motorized  vehicle  or 
land  an  aircraft  except  for  essential 
search  and  rescue,  fire  control,  or  other 
emergency  or  administrative  operations; 

(b)  Construct  facilities  in  or  on  a 
primitive  area  except  in  connection 
with  authorized  nonrecreation  uses  and 
as  necessary  for  the  protection  and 
administration  of  the  area;  or 

(c)  Conduct  nonrecreational 
authorized  activities  except  under 


conditions  specified  by  BLM  to  preserve 
the  primitive  characteristics  of  the  area. 

General  Rules  of  Public  Conduct  and 
Use  of  BLM  Resource  Consarration 
Areas 

f926&eo    What  BLM  rulsa  muat  I  fellow 
wtilla  I'm  In  the  Emplra^lanaga  Reaeufoe 
Conaarvatlon  Area? 

On  BLM  lands  in  the  Empire-Qenega 
Resoim»  Conservation  Ares,  unless 
BLM  has  authorized  it.  you  must  not: 

(a)  Build  or  maintain  a  campfire 
during  high  or  extreme  fire  danger 
periods  (Local  BLM  fire  management 
personnel  determine  high  or  extreme 
fire  danger  periods.  Members  of  the 
public  may  obtain  this  information  frt>m 
local  BLM  offices  or  by  notices  and 
signs  placed  at  the  ejected  public  land 
areas);  or 

(b)  Camp  or  occupy  longer  than  14 
days  within  6  consecutive  months. 

Subpart  9289— Local  CiOMrw. 
Raatrtctiona,  and  Rulaa 

Orders  to  Close  or  Restrict  Use  of  a 
Described  Area 

19289.1    MayBLMIaauaonlarstoeioaaor 
rsatrfct  my  uaa  of  a  daacrlbad  area? 

Yes.  Subject  to  the  continuing 
operation  of  the  public  land  laws  and 
the  mining  law  and  the  rights  created 
under  them,  BLM  may  issue  orders  to 
close  or  restrict  your  use  of  a  described 
area  over  which  BLM  has  jurisdiction 
for  a  reasonable  time  period. 


19289.2    Under  wtwtdi 

BLM  laaua  erdars  to  eioaa  or  raalrtet  my 

uaa  of  a  daacrlbad  aiaa? 


In  order  to  protect  the  public  and 
assure  the  proper  use,  conservation  and 
protection  of  resources.  BLM  may  issue 
closure  orders  which  restrict  public  use 
and  travel  within  described  areas  of 
BLM  lands  for  a  reasonable  time  period 
in  order  to  do  one  or  more  of  the 
following: 

(a)  Prevent  or  control  fires  or  other 
unsafie  conditions; 

(b)  Prevent  or  control  disease: 

(c)  Prevent  interference  or  delay  of 
authorized  mineral  development,  timber 
and  livestock  operations,  or  other 
authorized  use  of  the  lands; 

(d)  Protect  property,  roads,  or  trails 
and  prevent  excessive  erosion; 

(e)  Protect  threatened,  endangered, 
rare,  unique,  or  vanishing  species  of 
plants,  animals,  birds  or  fish,  or  special 
biological  communities  and  prevent 
unnecessary  destruction  of  all  other 
plant  life  and  wildlife  habitat; 

(f)  Protect  the  natural  environment 
and  resources  and  objects  or  places  of 
historical  and  cultural  value  or 
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archeological,  geological  or 
paleontological  interest; 

(g)  Protect  scientific  studies, 
resources,  experiments  or  investigations 
and  preserve  scientific  values: 

(h)  Protect  public  safety; 

(i)  Protect  public  health;  or 

(j)  Establish  reasonable  rules  of  public 
conduct  for  a  described  area,  including, 
but  not  limited  to: 

(1)  Overnight  camping  restrictions; 

(2)  Restrictions  on  number  of  camping 
occupants  per  site; 

(3)  Motorizeu  vehicle  operation  and 
parking  restrictions; 

(4)  Camping  and  occupancy  stay 
limits; 

(5)  Restrictions  on  shooting  or 
discharging  firearms; 

(6)  Use  permit  requirements; 

(7)  Collecting  and  gathering  plant, 
animal,  or  mineral  resources; 

(8)  Building,  maintaining,  attending 
or  using  a  fire;  or 

(9)  Restrictions  that  are 
complimentary  to  existing  State  and 
local  laws  and  regulations  concerning 
use  of  BLM  lands  and  resources. 

S  9269.3    What  must  BLM  include  in  each 
order  that  closes  or  restricts  uaa  of  a 
daacrftMd  area? 

Each  order  BLM  issues  must: 

(a)  Describe  the  area,  lands,  roads, 
trails  or  waterways  that  are  closed  or 
restricted: 

(b)  Specify  the  uses  that  are  restricted; 

(c)  Specify  the  times  of  day  or  other 
reasonable  period  of  time  during  which 
the  area  is  closed  and/or  uses  are 
restricted,  including  a  date  certain  upon 
which  the  closure  will  end — if  a  closure 
is  reasonably  necessary  for  a  longer  time 
period,  BLM  will  issue  an  order  to 
extend  the  closure; 

(d)  Identify  those  persons  who  may, 
depending  on  the  circumstances 
warranting  the  closure  or  restriction,  be 
exempt  from  the  closure  or  restriction, 
including  one  or  more  of  the  following: 

(1)  Persons  with  a  permit  specifically 
authorizing  access  to  or  use  in  the 
otherwise  closed  or  restricted  area: 

(2)  Owners  or  lessees  of  land  in  the 
area; 

(3)  Residents  in  the  area; 

(4)  Any  Federal,  State,  or  local  officer, 
or  member  of  an  oi^anized  rescue  or  fire 
fighting  force  in  the  performance  of  an 
official  duty; 

(5)  Persons  engaged  in  a  business, 
trade,  or  occupation  in  the  area: 

(6)  Any  other  person  meeting 
exemption  requirements  specified  in  the 


order,  including  any  person  who  has 
rights  or  interests  established  under  the 
public  land  laws  or  mining  law,  such  as 
grazing  allottees  and  mining  claim 
holders;  and 

(e)  Describe  each  circiunstance  listed 
in  §  9269.2  which  reasonably  warrant 
the  closure  or  restriction. 

$9269.4  Must  BLM  orders  closing  or 
restricting  use  of  a  described  area  be 
posted? 

Yes.  BLM  orders  closing  or  restricting 
use  of  an  area  must  be  posted:        • 

In  the  local  BLM  Office  with 
jurisdiction  over  the  area  to  which  the 
order  applies;  and  at  places  near  and/or 
within  the  area  to  which  the  closure  or 
restriction  applies,  in  a  manner  and 
location  that  reasonably  notifies  users.  If 
you  are  planning  to  use  or  visit  BLM 
lands,  BLM  advises  you  to  contact  a 
local  BLM  office  to  get  further 
information  about  specific  closures  or 
restrictions  which  may  be  applicable  to 
the  area  you  plan  to  use  or  visit. 

§  9269.5    Must  an  order  cloaing  or 
restricting  use  of  a  described  area  Im 
publiahed  in  the  Federal  Regiatar  before  it 
becomaa  effective? 

Yes.  Before  an  order  can  become 
effective,  BLM  must  publish  it  in  the 
Federal  Register.  BLM  will  specify  in 
the  published  notice  the  reason  why  a 
deferred  efi^ective  date  and  advanced 
public  participation  would  be 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest. 

§  9269.6    What  is  the  maximum  duration  of 
a  doaurs  or  restriction  order  under  this 
aectlon? 

BLM  may  issue  a  closure  or  restriction 
order  for  a  reasonable  time  period,  not 
to  exceed  12  months. 

§9269.7    What  must  BLM  do  to  Close  or 
restrict  uaa  of  a  described  area  for  longer 
than  12  montha? 

In  order  for  BLM  to  extend  a  closure 
order  beyond  12  months,  BLM  will 
comply  with  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553). 

§9269.8  Muat  BLM  consult  with  the  State 
fish  and  game  department  for  cloauras  and 
raatrtctiona  relating  to  hunting  and  fiahing? 

Yes.  Except  in  emergencies,  closures 
and  restrictions  relating  to  hunting  and 
fishing  are  put  in  effect  only  after  BLM 
consults  with  the  appropriate  State  fish 
and  game  department  (see  43  U.S.C. 
1732(b)  and  43  CFR  part  24). 


§9269.9    What  are  the  panaltlaa  for 
violating  a  closure  or  rsablction  ordar? 

If  you  violate  a  closure  or  restriction 
order,  you  are  subject  to  the  penalties 
provided  in  43  CFR  9260.8. 

Supplemental  and  Special  Rules 

§9269.21    What  are  supptomentai  and 
apacial  rules? 

BLM  issues  supplemental  and  special 
rules  to  protect  people,  projierty,  BLM 
lands,  and  resources.  Supplemental  and 
special  rules  are  local  in  scope  and  may 
be  temporary  in  duration,  and  are  meant 
to  conform  to  State  and  local  needs  and 
specific  resource  management  planning 
objectives.  They  are  enforceable  as 
provided  in  §  9269.25  of  this  title. 

§9269.22    Where  can  I  see  a  copy  of  a 
supplemental  or  special  rule  affecting  a 
particular  area? 

You  may  inspect  rules:   . 

(a)  In  each  local  BLM  Office  having 
jurisdiction  over  the  lands,  sites  or 
facilities  a^ected;  and 

(b)  As  posted  near  and/or  within  the 
lands,  waters,  sites  or  facilities  affected. 

§  9269.23    Must  a  supplemental  or  special 
rule  be  published  in  the  Federal  Register 
before  it  t>ecomas  effective? 

Yes.  Before  a  supplemental  or  sptecial 
rule  becomes  effective,  BLM  must 
comply  with  the  requirements  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553),  including  publishing  the  rule  in 
the  Federal  Register  and  a  public 
comment  period.  BLM  may  also  publish 
supplemental  and  special  rules  in  a 
newspaper  of  general  circulation  in  the 
affected  vicinity,  or  make  the  rule 
available  to  the  public  in  another  way 
BLM  considers  appropriate. 

§9269.24    Must  BLM  consult  with  ttM  State 
fish  and  game  department  for  supfilamantBl 
and  apadal  rules  relating  to  hunting  and 
fiahing? 

Yes.  Supplemental  and  special  rules 
relating  to  hunting  and  fishing  are  put 
in  effect  only  after  BLM  consults  with 
appropriate  State  fish  and  game 
departments  (see  43  U.S.C.  1732(b)  and 
43  CFR  part  24). 

§9269.25    What  afa  the  panaltlaa  for 
violating  a  supplemental  or  apacial  mla? 

If  you  do  not  comply  with  a 
supplemental  or  special  rule,  you  are 
subject  to  the  penalties  provided  in  43 
CFR  9260.8. 
[PR  Doc.  96-28479  Filed  11-6-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMISTRAT10N 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMmiSTRATION 

48  CFR  Parts  1. 2. 14. 15. 36,  S2,  and 
53 


(FAR  CaM  96-028] 
Rm9O0O^H21 

Fadaral  Acquialtlon  Raguialion;  Part  IS 


A0ENCIC8:  Oepartment  of  Defense  (DoD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  public  meeting  and 
extension  of  comment  period. 

SUMMARY:  The  FAR  Council  and  the 
FAR  Part  15  (Contracting  By 
Negotiation)  Rewrite  Committee  are 
providing  a  forum  for  the  exchange  of 
ideas  and  information  with  Govenunent 
and  industry  personnel  by  holding 
public  meetings  and  soliciting  public 
comments.  The  goal  is  to  ensure  an 
open  dialogue  between  the  Government 
and  the  general  public  on  this  important 
initiative.  In  order  to  provide  a  greater 
outreach  to  small  businesses  and  other 
interested  parties  for  whom  a  public 
meeting  located  in  the  Washington  DC 
area  is  not  convenient,  a  second  public 
meeting  on  the  proposed  rule  has  been 
scheduled.  Interested  parties  are  invited 
to  present  statements  or  comments  on 
the  Phase  I  proposed  Part  15  rewrite  at 
the  public  meeting,  scheduled  for  the 
date  and  location  set  forth  below.  In 
order  to  permit  time  for  public 
comments  to  be  submitted  by  those 
attending  the  second  public  meeting, 
the  public  comment  [>eriod  for  the 
proposed  rule,  which  was  published  in 
the  Federal  Register  on  September  12, 
1996  (61  FR  48380).  is  extended  through 
November  26. 1996. 

DATC8:  Public  Meeting:  A  public  meeting 
will  be  conducted  at  the  address  shown 
from  9  a.m. — 12  p.m..  local  time,  on 
November  18,  1996.  Representatives  of 
the  FAR  Part  15  Rewrite  Committee  will 
remain  available  at  the  meeting  site  as 
long  as  members  of  the  general  public 
wish  to  dialogue  on  topics  relating  to 
the  proposed  rewrite,  including 
proposed  changes  regarding  the 
competitive  range. 

Statements:  Statements  from 
interested  parties  for  presentation  at  the 
public  meeting  should  be  submitted,  to 
the  extent  feasible,  to  the  address  below 
on  or  before  November  15, 1996. 


Comments:  Comments  on  the 
proposed  rule  should  be  submitted  in 
writing  to  the  GSA  (address  below)  on 
or  before  November  26, 1996. 
A00RCS8CS:  PuUk  Meeting:  The 
location  of  the  public  meeting  is 
Ramada  Inn  Bmjamin  Ranch.  6101  East 
87th  Street  (1-435  and  87th  Street  Exit). 
Kansas  Qty,  MO.  Sierra  Rooms  1,  2,  and 
3.  telephone  (816)  765-4331. 
Individuals  wishing  to  attend  the 
meeting,  including  individuals  wishing 
to  make  presentations  on  the  topic 
scheduled  for  discussion,  should 
contact  Jill  Dickey,  telephone  (816)  926- 
7203.  GBCsimile  (816)  823-1167. 

Comments/Statements:  Interested 
parties  should  submit  written 
comments/statements  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  Attention:  Beverly 
Fayson.  18th  and  F  Streets.  NW.  Room 
4037,  Washington.  DC  20405.  Please  dte 
FAR  case  95-029  in  all  correspondence 
related  to  this  issue. 

Electronic  Access:  This  proposed  rule 
is  posted  on  the  AoquisiUon  Reform 
Network  (ARNET)  at  www.araet.gov. 
Comments  may  be  submitted 
electronically  at  that  address. 

FOR  FURTHER  atFORMATKM  CONTACT:  For 
logistics  information  regarding  the 
public  meeting  contact  Jill  Dickey, 
telephone  (816)  926-7203,  facsimile 
(816)  82^1167.  For  general 
information,  contact  the  Part  15  Rewrite 
Committee  Chair,  Melissa  Rider, 
telephone  (703)  602-0131.  facsimile 
(703)  602-0350.  Please  dte  FAR  case 
95-029. 

SUPPLEMENTARY  aiFORMATlON:  The  FAR 
Council  is  conducting  a  second  public 
meeting  to  discuss  FAR  Case  95-029, 
FAR  Part  15  Rewrite-^hase  I  which 
was  published  on  September  12, 1996 
(61  FR  48380). 

The  Phase  I  proposed  rule  is  a  rewrite 
of  FAR  Subparts  15.0. 15.1. 15.2, 15.3. 
15.4, 15.6,  and  15.10.  The  rule  proposes 
to:  Enhance  effidency  by  reinforcing  the 
contracting  officer's  ability  to  minimize 
the  cost  of  doing  business  with  the 
Government:  eliminate  imnecessary 
effort  by  both  the  Government  and 
industry  to  support  prices  set  by  free- 
market  forces;  ensiue  that  firms  seeking 
to  do  business  with  the  Government 
have  an  accurate  understanding  of  the 
importance  of  evaluation  criteria:  allow 
the  Government  to  make  informed 
decisions  about  which  ofiiarors  are  truly 
most  likely  to  receive  award;  allow  both 
industry  and  Government  to  rely  more 
on  agreements  reached  during 
discussions  without  putting  offerors 
through  the  expense  of  developing 
revised  proposals;  and  reinforce  the 
concept  of  eliminating  an  offeror 


without  requiring  a  proposal  revision,  if 
discussions  with  the  offeror  indicate 
that  a  proposal  revision  would  waste  the 
time  and  resources  of  both  the  offeror 
and  the  Govenmient. 

Major  policy  shifts  in  the  Phase  I 
proposed  rule  indude: 

•  A  narrower  definition  of 
"discussims"  limited  to 
communications  after  establishment  of 
the  competitive  range.  This  is  a  much 
more  narrow  definition  than  the  current 
one  (which  pre-dates  QCA)  and  very 
stridly  conforms  with  the  statute.  This 
supports  a  much  more  open  and 
dynamic  interchange  between  the 
Government  and  offarors  before 
establishment  of  the  competitive  range, 
thus  allowing  the  Government  to  make 
an  informed  decision  when  limiting  the 
competitive  range  and  is  the  cornerstone 
of  all  of  the  rest  of  the  major  policy 
shifts. 

•  A  shift  in  competitive  range  policy 
to  encourage  retaining  only  the  offerors 
with  the  greatest  likelihood  of  award 
and  allowing  the  contracting  officer  to 
further  limit  the  competitive  range  in 
the  interest  of  efficiency.  This  is  an 
evolutionary  step  from  oiir  authority  to 
award  without  (Uscussions.  We  believe 
this  will  focus  an  offeror's  attention  on 
providing  their  best  deal  in  the  initial 
proposal. 

•  Encouragement  of  communication 
with  industry  throughout  the 
solidtation  process  to  ensure 
competitive  range  determinations  are 
informed  decisions.  The  rule  allows 
disclosure  of  perceived  defidendes 
before  establishment  of  the  competitive 
range  to  resolve  ambiguities  and  other 
concerns.  These  amunimications  are 
not  "discussions." 

•  Elimination  of  "minor 
clarifications"  except  for  use  in  award 
without  discussions,  once  again  in  strict 
compliance  with  statute. 

•  Revision  of  the  "late"  rules  for 
negotiated  acquisitions  to  make  the 
o^sror  responsible  for  timely  delivery  of 
its  offer,  and  to  allow  late  offers  to  be 
considered  if  doing  so  is  in  the  best 
interests  of  the  Government.  This  was 
done  to  clarify  the  responsibility  of  the 
offeror  to  get  the  ofiisr  to  the  location 
spedfied,  yet  allow  the  Government  to 
take  advantage  of  the  "best  deal"  in 
each  situation. 

The  proposed  rule  also  spedfichlly 
authorizes  practices  currently  in  use  at 
some  agendes  induding: 

•  Comparison  of  one  offer  to  another, 
after  the  proposals  have  been  evaluated 
against  the  criteria  in  the  solicitation; 

•  Release  of  the  Govenunent  estimate 
to  all  oRiarors.  when  it  makes  sense  to 
do  so;  and 
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•  Amendment  of  the  solidtation,  at 
any  time  prior  to  award,  including 
amendment  of  the  evaluation  fedors 
and  subfadors. 

•  -  Changes  have  been  proposed  to 
support  streamlined  source  selections 
including: 

•  A  new  definition  of  "best  value"  at 
Part  2,  to  remove  confusion  that  may 
arise  from  several  slighUy  different 
definitions.  This  supports  the  concept  of 
presenting  a  single  race  to  industry. 

•  A  description  of  two  common 
source  selection  processes-award  to  the 
low  cost  technically  acceptable  offeror, 
and  trade-offs  among  cost  and  other 
factors.  The  intent  is  to  emphasize  that 
a  variety  of  processes  can  be  used,  that 
source  seledion  need  not  be  complex, 
and  to  promote  tailoring  of  processes  to 
match  the  complexity  of  the  instant 
requirement.  We  hope  this  will  allow 
field  contrading  activities  to  put 
resources  where  they  will  get  the  biggest 
pay-off  and  not  make  source  selections 
more  complicated  than  necessary. 

•  Authorization  to  use  techniques 
such  as  multi-phase  proposals  or  oral 
presentations,  once  again  to  allow 
tailoring  of  the  soiux:e  seledion  process 
to  match  the  requirement. 

■  Guidance  on  communications 
between  the  Govenunent  and  industry 
prior  to  release  of  the  solicitation. 
Within  the  limitations  of  the  prohibition 
on  giving  information  necessary  to 
prepare  a  proposal  to  one  interested 
party  without  sharing  the  information 
with  all  other  interested  parties, 
agendes  are  encouraged  to  share 
information  fieely  w?th  industry.  The 
improved  communications  should  make 
it  easier  for  potential  offerors  to  make 
more  aggressive  bid/no  bid  decisions, 
thereby  allowing  them  to  apply  their 
limited  bid  and  proposal  dollars  where 
they  will  get  the  best  potential  pay-off. 

•  A  new  Model  Contrad  Format 
(MCF),  based  on  an  Army/Air  Force 
proposal,  that  will  replace  the  uniform 
contrad  format.  The  MCF  format  has 
only  six  sections,  which  focus  on 
usefulness  to  the  customer  at  all  levels 
by  highlighting  tailored  information  and 
locating  all  finandal  and  contrad 
administration  data  together.  We  hope 
this  will  improve  the  payment  process 
and  make  the  document  more  "user- 
friendly." 

•  A  related  proposed  rule.  FAR  case 
96-303,  Competitive  Range 
Exterminations,  was  pubUshed  in  the 
Federal  Register  on  July  31. 1996  (61  FR 
40116).  Since  it  is  important  to  consider 
the  proposed  rule  for  FAR  Case  96-303. 
Competitive  Range  Determinations,  in 
the  broader  context  of  FAR  Part  15  as  a 
whole,  the  FAR  Coundl  has  determined 
that  comments  about  both  cases  may  be 


entertained  during  the  second  public 
meeting  for  the  Part  IS  Rewrite — ^Phase 
I.  However,  note  that  there  are 
differences  between  the  Competitive 
Range  case  and  the  FAR  Part  15 
Rewrite — Phase  I  case  that  are  due 
primarily  to  the  different  baselines  used. 
The  Competitive  Range  case  uses  the 
baseline  of  the  current  FAR  Parts  15  and 
52,  while  tiie  FAR  Part  15  Rewrite— 
Phase  I  case  proposes  to  reorganize  and 
revise  Parts  15  and  52.  A  final  rule  for 
the  Competitive  Range  case  will  be 
issued  well  in  advance  of  the  final  rule 
for  the  Part  15  Rewrite.  Therefore,  it 
may  be  viewed  as  an  evolutionary  step 
in  a  process  that  will  culminate  in  the 
pending  broader  revision. 
Notwithstanding  the  minor  differences 
between  the  cases,  we  encourage 
interested  parties  to  express  their 
positions  on  this  rule  as  part  of  the 
second  public  meeting. 

Dated:  November  1, 1996. 
Jeremy  Olson, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

(FR  Doc.  96-28635  Filed  11-6-96;  8:45  am] 
BIUJNO  ooot  atfO-CP-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Part  1552 

FRL-6647-4] 

Acquisition  Regulation;  Limitation  of 
Future  Contracting 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  revise  its 
acquisition  regulation  (48  CFR  Chapter 
15)  to  clarify  that  the  existing  coverage 
regarding  ineligibility  of  Headquarters 
policy  support  contradors  to  enter  into 
EPA  response  action  contracts,  unless 
otherwise  authorized  by  the  Contracting 
Officer,  also  renders  EPA  response 
action  contradors  ineligible  for  award  of 
Headquarters  policy  support  contracts, 
unless  otherwise  authorized  by  the 
Contrading  Officer. 
DATE:  Comments  should  be  submitted 
not  later  than  January  6, 1997. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the^ntad  listed  below 
at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Office  of  Acquisition  Management 
(3802F),  401  M  Street.  SW.,  Washington. 
DC  20460.  Comments  and  data  may  also 
be  submitted  electronically  by  sending 
electronic  mail  (e-mail]  to: 


Senzel.LouiseOepamail.epa.gov. 
Electronic  conunents  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
spedal  charadera  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfed  in  5.1  format  or  ASCII  file 
format.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  on-line 
at  many  Federal  Depository  Libraries. 
FOR  FURT>CR  INFORMATION  CONTACT: 
Louise  Senzel,  Envirorunentai 
Protection  Agency,  Office  of  Acquisition 
Management  (3802F).  401  M  Street. 
■SW.,  Washington,  DC  20460.  Telephone: 
(202)  260-6204. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Federal  Acquisition  Regulation  9.504 
requires  Contracting  Officers  to  analyze 
planned  acquisitions  to  identify  and 
evaluate  potential  organizational 
conflicts  of  interest,  and  to  avoid, 
neutralize,  or  mitigate  significant 
potential  conflicts  of  interest  (COI) 
before  award.  In  addition,  FAR  9.507- 
2(a)  indicates  that  a  contractor's 
eligibility  for  future  prime  contract  or 
subcontrad  awards  may  be  restricted  as 
a  condition  of  a  contract  award  because 
of  COI  reasons.  Two  underlying  conflict 
of  interest  prindples  as  expressed  in 
FAR  9.505  are  to  prevent  the  existence 
of  conflicting  roles  that  might  bias  a 
contrador's  judgment  and  to  prevent 
unfair  competitive  advantage. 

EPAAR  1552.209-74,  Alternate  V, 
"Limitation  of  Future  Contracting 
(Headquarters  Support)",  paragraph  (b) 
states  that  if  a  Contrador,  under  the 
terms  of  a  poUcy  support  contract,  is 
required  to  develop  specifications  or 
statements  of  work  that  are  later 
incorporated  into  an  EPA  solicitation, 
the  Contrador  shall  be  ineligible  to 
perform  the  work  described  in  the 
solicitation  as  a  prime  contrador  or 
subcontractor  under  an  ensuing  EPA 
contrad. 

Additionally,  the  basic  version  of 
Alternate  V  states  that  Contractors 
pierforming  Headquarters  policy  support 
work,  during  the  life  of  the  contract, 
will  be  ineligible  to  enter  into  a  contrad 
with  EPA  to  perform  response  action 
work,  unless  otherwise  authorized  by 
the  Contracting  Officer.  It  would  be 
inappropriate  for  a  Contractor  to 
participate  in  Headquarters  policy 
support  work,  which  may  involve 
providing  assistance  in  the  poUcy 
development  process  for  response 
action  work,  and  then  to  (>erform  the 
response  adion  work  which  may  be 
affected  by  the  resulting  policy  for 
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which  the  Contractor  provided 
assistance. 

Similarly,  in  1552.209-74, 
"Limitation  of  Future  Contracting"  (the 
basic  clause  and  Alternates  I,  II,  III,  IV, 
and  VI),  Contractors  are  ineligible  to 
enter  into  a  contract  or  subcontract  for 
response  action  contract  projects  for 
which  the  Contractor  has  developed  the 
statement  of  work  or  the  solicitation 
package. 

Logically,  and  by  implication. 
Contractors  and  subcontractors 
performing  response  action  contracts 
would  similarly  be  ineligible  for  the 
award  of  a  Headquarters  policy  support 
contract  or  subcontract,  unless 
otherwise  authorized  by  the  Contracting 
Officer.  It  would  be  inappropriate  for  a 
Contractor  or  subcontractor  performing 
response  action  work  to  participate  in  a 
Headquarters  policy  support  contract,  as 
a  prime  contractor  or  a  subcontractor, 
which  may  involve  providing  assistance 
in  the  policy  development  process  for 
response  action  work.  This  amendment 
will  make  this  ineligibility  clear  and 
definitive.  The  Agency  does  not 
consider  this  amendment  a  substantial 
change,  since  this  amendment  clarifies 
the  existing  ineligibility  in  Alternate  V. 

B.  Executive  Order  12866 

The  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Information  and  Regulatory  Affairs. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  proposed 
rule  does  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  entires.  The 
requirements  to  contractors  under  the 
proposed  rule  impose  no  reporting, 
recordkeeping,  or  any  compliance  costs. 

E.  Unfunded  Mandates 

This  proposed  rule  will  not  impose 
unfunded  mandates  on  state  or  local 
entities,  or  others. 


Category 


F.  Regulated  Entities 

EPA  contractors  are  entities 
potentially  affected  by  this  action. 
Specifically,  those  entities  competing 
under  solicitations  for  negotiated 
procurements  will  be  affected. 


Industry 


Ragutatod  entity        Technical  and  Analytical  support 
—    contracts. 


EPA  contractors. 


List  of  Subiects  in  43  CFR  Part  1SS2 

Govermnent  procurement. 

Therefore.  48  CFR  Chapter  15  is 
proposed  to  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  1552 
continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390,  as 
amended.  40  U.S.C  486(c). 

2.  Section  1552.209-74  is  amended  by 
redesignating  paragraphs  (e).  (0.  (g).  (h). 
and  (i)  as  (0.  (g).  (h),  (i).  and  (j)  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

1562.200-.74    Limitation  Of  Future 
Contracting  (XX  1996). 

•        •         •         •        • 

(e)  The  Contractor  and  any 
subcontractors,  during  the  life  of  this 
contract,  shall  be  ineligible  to  enter  into 
an  EPA  contract  or  a  subcontract  under 
an  EPA  contract,  which  supports  EPA's 
performance  of  Superfund  Headquarters 
policy  work  including  support  for  the 
analysis  and  development  of 
regulations,  policies,  or  guidance  that 
govern,  affect,  or  relate  to  the  conduct 
of  response  action  activities,  unless 
otherwise  authorized  by  the  Contracting 
Officer.  Examples  of  such  contracts 
include,  but  are  not  limited  to, 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfund 
Technical  and  Analytical  support 
contracts. 


3.  Section  1552.209-74,  Alternate  I  is 
amended  by  redesignating  paragraphs 
(e).  (0.  (g).  (h),  and  (i)  as  (f),  (g),  (h),  (i), 
and  (j)  and  by  adding  a  new  paragraph 
(e)  to  read  as  follows: 

1562.209-74    Limitation  of  Futura 
Contracting  ANamata  I  (TCRR)  (XX  1996). 

(e)  The  Contractor  and  any 
subcontractors,  during  the  life  of  this 
contract,  shall  be  ineligible  to  enter  into 
an  EPA  contract  or  a  subcontract  under 
an  EPA  contract,  which  supports  EPA's 
performance  of  Superfund  Headquarters 
policy  work,  including  support  for  the 
analysis  and  developjnent  of 
regulations,  policies,  or  guidance  that 
govern,  affect,  or  relate  to  the  conduct 
of  response  action  activities,  unless 
otherwise  authorized  by  the  Contracting 
Officer.  Examples  of  such  contracts 
include,  but  are  not  limited  to, 
Superfund  Management  and  Analytical 
supfKjrt  contracts,  and  Superfund 


4.  Section  1552.209-74.  Alternate  D  is 
amended  by  redesignating  paragraphs 
(e).  (f).  (g).  (h).  and  (i)  as  (f).  (g).  (h).  (i). 
and  (j)  and  by  adding  a  new  paragraph 
(e)  to  read  as  follows: 

1562.209-74    UmltatkMi  of  Futuia 
Contacting  Altamata  II  (TAT)  QO.  1996). 
•        •        •        »        • 

(e)  The  Contractor  and  any 
subcontractors,  during  the  life  of  this 
contract,  shall  be  ineligible  to  enter  into 
an  EPA  contract  or  a  subcontract  under 
an  EPA  contract,  which  supports  EPA's 
performance  of  Superfund  Headquarters 
poUcy  work,  including  support  for  the 
analysis  and  development  of 
regulations,  policies,  or  guidance  that 
govern,  affect,  or  relate  to  the  conduct 
of  response  action  activities,  imless 
otherwise  authorized  by  the  Contracting 
Officer.  Examples  of  such  contracts 
include,  but  are  not  limited  to. 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfund 
Technical  and  Analytical  support 
contracts. 


5.  Section  1552.209-74,  Alternate  m 
is  amended  by  redesignating  paragraphs 
(c).  (d).  (e).  and  (f)  as  (d).  (e).  (f),  and  (g) 
and  by  adding  a  new  paragraph  (c)  to 
read  as  follows: 

1562.209-74    Limitation  of  Future 
Contracting  Altamata  III  (E8AT)  (XX  1996). 

(c)  The  Contractor  and  any 
subcontractors,  during  the  life  of  this 
contract,  shall  be  ineligible  to  enter  into 
an  EPA  contract  or  a  subcontract  under 
an  EPA  contract,  which  supports  EPA's 
performance  of  Superfund  Headquarters 
policy  work,  including  support  for  the 
analysis  and  development  of 
regulations,  policies,  or  gmdance  that 
govern,  affect,  or  relate  to  the  conduct 
of  response  action  activities,  unless 
otherwise  authorized  by  the  (Contracting 
Officer.  Examples  of  such  contracts 
include,  but  are  not  limited  to, 
Superfund  Management  and  Analytical- 
support  contracts,  and  Superfund 
Technical  and  Analytical  support 
contracts. 


6.  Section  1552.209-74,  Alternate  IV 
is  amended  by  redesignating  paragraphs 
(e).  (fl.  (g).  (h).  and  (i)  as  (f).  (g).  (h).  (i). 
and  (j)  and  by  adding  a  new  paragraph 
(e)  to  read  as  follows: 

1562.209-74    Limitation  of  Futura 
Contracting  Altamata  IV  (TES)  (XX  1996). 
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(e)  The  Contractor  and  any 
subcontractors,  during  the  lifis  of  this 
contract,  shall  be  ineligible  to  enter  into 
an  EPA  contract  or  a  subcontract  under 
an  EPA  contract,  which  supports  EPA's 
performance  of  Superfund  Headquarters 
policy  work  including  support  for  the 
analysis  and  development  of 
regulations,  policies,  or  gtiidance  that 
govern,  afiiect,  or  relate  to  the  conduct 
of  response  action  activities,  unless 
authorized  by  the  Contracting  Officer. 
Examples  of  such  contracts  include,  but 
are  not  limited  to,  Superfund 
Management  and  Analytical  support 
contracts,  and  Superfund  Technical  and 
Analytical  support  contracts. 
***** 

7.  Section  1552.209-74,  Alternate  VI 
is  amended  by  redesignating  paragraphs 
(e),  (f),  (g),  (h),  (i),  and  (j)  as  (0,  (g),  (h), 
(i).  (j),  and  (k)  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

1662.209-74    Limitation  of  Futura 
Contracting  Altamata  VI  (Site  Specific)  (XX 
199Q. 

***** 

(e)  The  Contractor  and  any 
subcontractors,  during  the  life  of  this 
contract,  shall  be  inehgible  to  enter  into 
an  EPA  contract  or  a  subcontract  imder 
an  EPA  contract,  which  supports  EPA's 
performance  of  Superfund  Headquarters 
policy  work  including  support  for  the 
analysis  and  development  of 


regulations,  poUcies,  or  guidance  that 
govern,  affect,  or  relate  to  the  conduct 
of  response  action  activities,  unless 
authorized  by  the  Contracting  (Officer. 
Examples  of  such  contracts  include,  but 
are  not  limited  to,  Superfund 
Management  and  Analytical  support 
contracts,  and  Superfund  Technical  and 
Analytical  support  contracts. 

Dated:  October  28. 1996. 
Betty  L.  Bailey, 

Director.  Office  of  Acquisition  Management. 
[PR  Doc.  96-28423  Filed  11-6-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

SOCFRPartSOO 
p.D.  071296D] 

International  Code  of  Conduct  for 
RasponslMa  nahariaa;  Draft 
Impiententation  Plan 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

(Ommerce. 

ACTION:  Notice  of  intent  to  modify  a 

draft  implementation  plan. 


SUMMARY:  On  July  25, 1996,  NMFS 
announced  the  availability  of  a  Draft 
Implementation  Plan  for  the  Ckxle  of 
Ckinduct  for  Responsible  Fisheries 
(Plan)  in  the  Federal  Register  and 
requested  comments  by  September  23, 
1996.  Based  upon  these  comments, 
NMFS  has  decided  to  redraft  the  Plan. 
When  the  revised  draft  Plan  is 
completed,  NMFS  will  again  notify  the 
public  of  its  availability  for  comment. 

ADDRESSES:  Any  questions  regarding 
this  notice  of  intent  may  be  directed  to 
Matt  Milazzo,  International  Fisheries 
Division,  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East -West 
Highway,  Silver  Sprinq,  MD  20910. 

FOR  FURTHER  MFORMATKM  CONTACT:  Matt 
Milazzo,  301-713-2276. 

SUPPLEMENTARY  INFORMATION:  For 
background  and  rationale  for  the  Plan, 
please  refer  to  the  notice  of  availabiUty 
published  on  July  25, 1996  (61  FR 
38703). 

Audiority:  16  U.S.C.  1801  et  seq. 

Dated:  October  31, 1996. 
Ridianl  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  96-28672  Filed  11-06-96;  8:45  am] 
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TWs  sectkxi  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
propoeed  njles  that  are  appticabto  to  the 
puUtc.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerKy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  appMcations  andagenqr 
statements  of  organization  and  functions  are 
examples  of  documents  appearirtg  in  this 
section. 


OEPARTMEHT  OF  AQRtCULTURE 

Submission  for  OMB  R«vi«w; 
Commsnt  Rsquast 

November  1,  1996. 

The  Department  of  Agriculture  has 
submitted  the  following  infonnation 
collection  requirement(8)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  infonnation  collections 
are  best  assured  of  having  their  full 
effiect  if  received  within  30  days  of  this 
information.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Infonnation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C.  20503  and  to 
Department  Clearance  Officer,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  Animal  Welfare. 

Summary:  Infonnation  collected 
includes  health  certificates,  program  of 
veterinary  care,  application  for  license 
and  record  of  acquisition,  disposition 
and  transportation  of  animals. 

Need  and  use  of  the  Information:  The 
information  is  used  to  ensure  that 
dealers,  exliibitors,  research  facilities, 
carriers,  etc.  are  in  compliance  with  the 
Animal  Welfare  Act  and  regulations  and 
standards  promulgated  under  authority 
of  the  Act. 

Description  of  Respondents:  Business 
of  other  for-profit 
Number  of  Respondents:  8,564. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  On  occasion;  - 
weekly:  semi-annually;  annually 

Total  Burden  Hours:  100,262. 


•  Food  and  Consumer  Service 

Title:  Federal-State  Special 
Supplemental  Food  Program  Agreement 

Summary:  This  collection  is  the 
contract  between  USDA  and  WIC  State 
agencies,  which  empower  the 
Department  to  release  funds  to  the 
States  for  the  administration  of  the  WIC 
program  in  the  jurisdiction  of  the  State 
in  accordance  with  the  provisions  of  7 
CFR  Part  246. 

Need  and  use  of  the  Information:  Data 
is  needed  to  monitor  compliance  with 
the  provisions  of  the  program. 

Description  of  Respondents:  State. 
Local,  or  Tribal  Government; 
individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  farms;  Federal  Government 

Number  of  Respondents:  100. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  20. 

•  Foreign  Agricultural  Service 

Title:  Financing  Commercial  Sales  of 
Agricultural  Commodities  Under  Title  I. 
Public  Law  480 

Summary:  Title  I,  of  the  Agricultural 
Trade  Development  and  Assistance  Act 
of  1954  provides  for  U.S.  Government 
financing  of  sales  of  U.S.  agricultural 
commodities  to  foreign  countries. 
Within  the  U.S.  government,  the  Foreign 
Agricultural  Service  (FAS)  of  the 
Department  of  Agriculture  (USDA)  is 
responsible  for  administering  Title  I 
agreements. 

Need  and  Use  of  the  Information:  The 
data  is  needed  to  administer  the 
program  within  the  guidelines  set  forth 
under  the  Act. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  73. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  455. 

•  Commodity  Credit  Corporation 

Title:  General  Regulations  Governing 
Commodity  Loans  for  1996  and 
Subsequent  Crops— 7  CFR  Part  1421. 

Summary:  The  Secretary  of 
Agriculture  is  authorized  to  make  loans 
available  to  eligible  producers  on 
eligible  commodities. 

Need  and  Use  of  the  Information: 
These  requirements  are  needed  to  insure 
the  integrity  of  the  loan  program  and 
that  only  eligible  producers  receive  the 
benefits  of  the  loan  program.  Without 


enforcing  this  authority,  CCC  could  not 
meet  its  responsibilities. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  364.240. 

Frequency  of  Responses:  Reporting: 
On  occasion;  annually. 

Total  Burden  Hours:  438,740. 

•  Agricultural  Marketing  Service 

Title:  Raisins  Produced  from  Grapes 
Grown  in  California,  Marketing  Order 
No.  989. 

Summary:  The  market  order  sets 
provision  regulating  the  handling  of 
raisins  grown  from  grapes  produced  in 
California.  Information  is  collected  on 
production,  handling,  and  disposition  of 
the  crop. 

Need  and  Use  of  the  Information:  The 
infonnation  is  used  to  recommend 
marketing  poUcy,  handler  compliance, 
levy  assessments,  and  to  prepare 
periodic  reports. 

Description  of  Respondents:  Business 
or  other  for-profit;  farms. 

Number  of  Respondents:  1,084. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
weekly;  quarterly;  annually;  biennially. 

Total  Burden  Hours:  2,543. 

•  Food  and  Consumer  Service 

Title:  Determining  Eligibility  for  Free 
and  Reduced  Price  Meals  and  Free 
Milk— 7  CFR  Part  245. 

Summary:  Part  245  sets  forth  policies 
and  procedures  for  use  by  State  agencies 
and  local  level  organizations 
administering  the  USDA  child  nutrition 
programs  in  providing  meals  free  or  at 
a  reduced  price  to  eligible  children. 

Need  and  Use  of  the  Information: 
Information  is  needed  to  determine 
which  children  are  eligible  for  benefits. 
State  agencies,  schools,  and  nonprofit 
institutions  participating  shall  keep 
such  accounts  and  records  as  may  be 
necessary  to  determine  whether  there 
has  been  compliance  with  the  Act  and 
the  associated  regulations. 

Description  of  Respondents: 
Individuals  or  households;  Not-for- 
profit  institutions;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  4,260,648. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  Annually; 
Biennially;  Trieimial. 

Total  Burden  Hours:  1,027,525. 
Larry  Robenon, 

Deputy  Departmental  Clearance  Officer. 
(PR  Doc.  96-28610  Filed  11-6-96;  8:45  ami 
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Forest  Service 

Southwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  November  21,  1996,  at  the 
Educational  Service  District  office  in 
Vancouver,  Washington.  The  purpose  of 
the  meeting  is  to  update  and  finalize 
subcommittee  tasks  from  previous 
meetings,  provide  updates  on  previous 
meeting  topics,  and  include 
presentations  on  new  information  that 
will  contribute  to  the  effectiveness  of 
the  Committee.  The  meeting  will  begin 
at  9:00  a.m.  and  continue  until  3:30  p.m. 

Agenda  items  to  be  covered  include: 
(1)  Subcommittee  recommendations  on 
Advisory  Committee  vision  and  work 
priorities.  (2)  Presentation  on  "What  the 
Forest  looks  like",  (3)  Update  on 
Advisory  Committee  Charter  Renewals, 

(4)  Forest  Plan  Allocation  presentation, 

(5)  Subcommittee  update  on 
socioeconomic  health  measures,  (6) 
Public  Open  Forum,  (7)  Update  on  flood 
restoration  process,  (8)  Discussion  on 
Advisory  Committee  accomphshments 
and  (9)  Presentation  on  State  Steelhead 
"prelisting". 

All  Southwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  pubUc.  Interested  citizens  are 


encouraged  to  attend.  The  open  forum 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  This 
open  forum  is  scheduled  as  part  of 
agenda  item  (6)  for  this  meeting. 
Interested  speakers  will  need  to  register 
pribr  to  the  open  forum  period.  The 
committee  welcomes  the  public's 
written  comments  on  committee 
business  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Sue  Lampe,  Public  Affairs,  at  (360) 
750-5091,  or  write  Forest  Headquarters 
Office,  Gifford  Pinchot  National  Forest, 
P.O.  Box  8944,  Vancouver,  WA  9866&- 
8944. 

Dated:  October  30, 1996. 
TED  C  STUBBLEFIELD. 

Forest  Supervisor. 

(PR  Doc.  96-28634  Filed  11-6-96;  8:45  amj 
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COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Notice 

DATE  AND  TIME:  Friday,  November  15, 
1996,  9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 
624  Ninth  Street,  NW,  Room  540. 
Washington,  DC  20425. 

Agenda 

I.  Approval  of  Agenda 


II.  Approval  of  Minutes  of  October  25,  1996 

Meeting 

III.  Announcements 

IV.  "Equal  Educational  Opportunity  Project 

Series:  Volume  I"  Report 

V.  Future  Agenda  Items 

11:00  a.m.  Briefing  on  Civil  Rights, 
immigrant  Rights,  and  Related  Issues 
Presented  by  Welfere  Reform. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks.  Press  and 
Communications  (202)  376-6312. 

Dated:  November  5, 1996. 
Miguel  A.  Sapp, 

Parliamentarian . 

[PR  Doc.  96-28796  Filed  11-5-96;  2:31  pml 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  t>y  Producing  Firms 
for  Delennination  of  Eliglt>illty  To 
Apply  for  Trade  Adjustment 
Assistance 

AQENCY:  Economic  Development 
Administration  (EDA),  Commerce. 
ACTION:  To  give  firms  an  opportimity  to 
comment. 

Petitions  have  been  accepted  for  fiUng 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  09/24/96-10/25/96 


Datepeb- 

Firm  name 

• 

Address 

tkxi  accept- 
ed 

PnxHict 

Hudson  Standard  Corpora- 

90 South  Street,  Newark,  NJ  07114  

9/27/96 

ElectrK  househoU  appliances— table   ranges,   waffle 

tion. 

irons,  broilers,  toaster,  and  convection  ovens. 

Agora  Sales,  Inc  

2101  28th  Street  North,  St.  Petersburg, 

09/30/96 

Bags  with  textile  outer  surface  of  man  made  rit>ers. 

FL  33713. 

Shilob  Lure  Company  

302  W.  First  Street,  Montrose,  MO  64770 

10^01/96 

Fishing  lures. 

Adcom 

11    EHdns   Road,    Fast   Bmnswick,    NJ 

08816. 
P.O.  Box  879,  Route  9,  Inola,  OK  74036 

10/01/96 

Electrk:  power  amplifiers  for  home  and  consumer  use. 

Rich-Mar  Corporation 

10/01/96 

TherapeutK  ultrasonk:  apptances,  musde  stimulators 

and  gels. 

Warrior  Enterprises,  Inc 

5103  E  Roadnjnner,  Mesa,  AZ  85202 

10/03/96 

Remanufactured  engine  accessories  tor  dvil  aricralt. 

Ver-Sa-Til  Associates,  Inc 

18400  West  77ih  Street,  Chanhassen, 

10/03«6 

Machines  metal  components  of  computer  floppy  disk 

MN  56317. 

drives,  automobile  and  defense  systems. 

The  KraissI  Company,  Inc 

299  WiHiams  Avenue,  Hackensaok,  NJ 

10/03/96 

Heavy  duty  simplex  and  duplex  strainers  and  filters  for 

07601. 

protecting  equipment  in  pipeline  service. 

Kozak  Auto  Dry  Wash,  Inc 

6  South  Lyon  Street,  Batavia,  NY  14020 

10/03/96 

Cleaning  ckxhs  of  heavy  napped  cotton  chemkatty 
treated  to  dean  automotive  finishes  and  furniture. 

Molded  Pmdiicts,  Inc 

11524  East  58th  Street,  Tulsa,  OK  74166 

10/15«6 

Rack  and  piroon  rubber  boots,  seals,  brackets  and  dia- 
phragms. 

Saco  Brick  Company  

102   Industrial   Park   Road,   Saco,   MA 

10/17/96 

Foundatkxi  concrete  bkxics,  paving  stones  and  bncks, 

04072. 

and  masonry  products. 

J  &  C  Ferrara  Company,  Inc 

104  RKhards  Avenue.  North  Attleboro, 

10/18/96 

Precious  metal  jewelry— platinum,  goM,  and  starting  sil- 

MA 02761. 

ver  ctiarms,  earrirtgs,  nngs  used  with  gems. 

Atlas  Plastic  Products  Cor- 

10650 72nd  Street,  N.  «504,  Largo,  FL 

10/21/96 

Injectkxi  moMs  tor  plastic  parts  and  plastic  resins. 

poration. 

33777. 

Leader  Manufacturing  Com- 

3693 Forest  Park  Boulevard,  St.  Louis, 

10/21/96 

Headweer. 

pany,  Inc. 

MO  63108. 

Chiles  Power  Supply  Com- 

3131 W.  Chestnut  Expressway,  Spnng- 

10/23/96 

Underground/subltoor,  radiant,  hydrorac  heating  sys- 

pany dba  Heatway. 

fieM.  MO  65802. 

tems  and  supplies. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  09/24/96-10/25/96— Continued 

Firm  name 

Address 

Datepetl- 

lioti  accept- 

ed 

Product 

Puretharw,  Inc 

Bassett  WoochMXta  

One  Purethane  Place,  West  Branch.  lA 
52358. 

11906  Qoidan  Gale  Road,  El  Paso,  TX 

79936 
2841  Pierce  Street.  Dallas,  TX  75233  

P.O.  Box  387.  Fort  Smith.  AR  ^2902 

1(V23/g6 
10/23/96 

loosm 

1(V2S/96 

Urathane  arm  and  wrist  rests  for  furniture,  appianoe 
handtes  and  urethane  and  vinyl  automotive  compo- 
nents. 

Cabinets  of  wood  for  permanent  nstaMatnn. 

Wood  cabinets. 

Forged  and  etectro-plated  safety  daaps,  made  of  high 
quality  metals. 

Manufacturing  Group  of 

America,  Inc 
United  States  Forgeoatt 

Corporation. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  October  25.  1996. 
Lawk  R.  Podobke, 
Director,  Trade  Adjustment  Assistant 
Division. 

(PR  Doc.  96-28591  Filed  U-6-96;  8:45  am] 
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International  Trade  AdminletraUon 

[A-683-009] 

Color  Television  Receivers,  Except  for 
Video  Monitors,  From  Taiwan; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review  Pursuant  to  Court  Remand 

agency:  Import  Administration. 
International  Trade  Admini.stration, 
Department  of  Commert:e. 
ACTION:  Notice  of  amendment  to  final 
results  of  antidumping  duty 


administrative  review  pursuant  to  Court 
remand. 

auMMARY:  On  September  19, 1996,  in  the 
case  of  Zenith  Electronics  Corporation 
V.  United  States,  AOC  International,  Inc. 
et  al..  Consolidated  Court  No.  87  F.3d 
426  (Fed.  Qr.  1996)  {Zenith),  the  United 
States  Court  of  International  Trade  (GIT) 
affirmed  the  Department  of  Commerce's 
(the  Department)  results  of 
redetermination  on  remand  demand 
September  3,  1996. 

On  February  12, 1996,  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
upheld  the  Department's  methodology 
for  determining  direct  and  indirect 
warranty  expenses  for  purposes  of 
making  a  circumstance-of-sale  (COS) 
adjustment  in  calculating  AOC 
International  Inc's  (AOC)  final  margin 
for  the  first  administrative  review  of 
color  television  receivers,  except  for 
video  monitors,  from  Taiwan,  for  the 
period  October  19,  1983  through  March 
31, 1985  (see  Color  Television  Receivers, 
Except  for  Video  Monitors,  from 
Taiwan;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  (CTVs 
from  Taiwan)  51  PR  46895  (1986). 
Subsequently,  the  CAFC  remanded  the 
case  to  the  QT  for  recalculation  of 
dumping  margins  in  a  manner 
consistent  with  the  CAFC's  affirmation 
in  Zenith  of  the  Department's  definition 
of  "direct"  as  those  expenses  that  vary' 
with  the  quantity  sold  and  "indirect"  as 
those  expenses  that  do  not  vary  with  the 
quantity  sold.  This  CAFC  decision 
reversed  the  CTT's  first  remand  of 
September  11, 1989,  wherein  it  ordered 
the  Department  to  make  reasonable 
allowances  for  differences  between 
warranty  expenses  in  the  U.S.  and  home 
markets.  In  accordance  with  that  order, 
which  was  subsequently  reversed  by  the 
February  12.  1996  CAFC  decision,  the 
Department  treated  all  home  market 
warranty  expenses  as  direct  expenses. 

On  July  18,  1996.  the  CFT  remanded 
the  case  to  the  Department  to  recalculate 
AOC's  dumping  margin  in  accordance 
with  the  CAFC's  February  12, 1996 


ruling  in  Zenith.  In  response  to  the  CTT's 
remand,  the  Department  recalculated 
AOC's  dumping  margin  in  accordance 
with  Zenith  and  filed  the  remand 
determination  with  the  CTT  on 
September  3, 1996.  The  OT 
subsequently  affirmed  the  remand 
determination  on  September  19, 1996. 
These  amended  final  results  for  AOC 
and  the  subsequent  liquidation 
instructions  to  the  U.S.  Customs  Service 
(Customs  Service)  mark  the  conclusion 
of  the  first  administrative  review  of 
CTVs  from  Taiwain. 
EFFECTIVE  DATE:  November  7, 1996. 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Maureen  McFhillips  or  John  Kugelman, 
AD/CVD  Enforcement,  Group  m,  Import 
Administration,  International  Trade 
Adrranistration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-3019  or  (202)  482- 
0649,  respectively. 

SUPPt-EMBfTARY  INFORMATION: 

Background 

On  December  29, 1986,  the 
Department  published  in  the  Federal 
Register  the  final  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  CTVs  from 
Taiwan  (51  FR  46895)  for  the  period  of 
review  (POR)  October  19, 1983  through 
March  31, 1985,  and  announced  its 
intent  to  instruct  the  Customs  Service  to 
assess  antidumping  duties  on  all 
appropriate  entries. 

Subeequent  to  the  Department's  final 
results,  four  of  the  reviewed  companies 
and  a  domestic  producer.  Zenith,  filed 
lawsuits  with  the  CTT  challenging  these 
results.  Thereafter,  on  September  11, 
1989,  the  QT  issued  an  order  and 
opinion  remanding  the  Department's 
determination  so  that  the  Department 
could,  among  other  issues,  make 
reasonable  allowances  for  "bona  fide 
differences  in  warranty  expenses 
between  the  United  States  and  the  home 
market."  On  January  31, 1991.  the 
Department  filed  its  first  remand  results 
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with  the  or  (see  Zenith  Electronics 
Corporation  v.  United  States.  770 
F.Supp.  648  (OT  1991)). 

On  January  17. 1995,  the  Department, 
consistent  with  the  decision  of  the 
CAFC  in  Timken  Co.  v.  United  States, 
893  F.2d  337  (Fed.  Cir.  1990),  published 
a  notice  in  the  Federal  Register  stating 
that  it  would  not  order  the  liquidation 
of  the  subject  merchandise  entered  or 
withdrawn  from  warehouse  for 
consumption  prior  to  a  "final  and 
conclusive"  decision  in  this  case.  On 
June  20, 1996,  the  Department 
published  amended  final  results  of  the 
first  administrative  review  for  those 
respondents  not  affected  by  the  direct/ 
indirect  warranty  issue  (61  FR  31507). 

On  February  12, 1996,  in  Zenith,  the 
CAFC  upheld  the  Department's 
methodology  for  determining  direct  and 
indirect  warranty  expenses  for  purposes 
of  making  a  COS  adjustment  in 
calculating  AOC's  final  margin.  The 
CAFC  upheld  the  Department's  practice 
of  limiting  adjustments  to  expenses  that 
were  reasonable  identifiable, 
quantifiable,  and  directly  related  to  the 
sales  under  consideration.  It  affirmed 
the  Department's  definition  of  "direct" 
as  those  expenses  that  vary  with  the 
quantity  sold  and  "indirect"  as  those 
expenses  that  do  not  vary  with  the 
quantity  sold.  Id.  (Citing  Koyo  Seiko  Co. 
V.  United  States.  36  F.3d  1565, 1569  n.4 
(Fed.  Cir.  1994);  Torrington  Co.  v. 
United  States.  44  F.3d  1572. 1579  (Fed. 
Cir.  1995);  Consumer  Prods.  Div.,  SCM 
Corp.  V.  Silver  Reed  America,  Inc.,  753 
F.2d  1033, 1035  (Fed.  Cir.  1995)).  In  this 
instance,  the  CAFC  coiicluded  that 
evidence  in  the  record  failed  to 
demonstrate  that  AOC's  in-house 
warranty  labor  expenses  varied  with  the 
quantity  of  CTVs  sold.  On  July  18, 1996, 
the  QT  remanded  the  case  to  the 
Department  to  recalculate  AOC's 
dumping  margin  in  accordance  with  the 
CAFC's  February  12. 1996  opinion.  The 
Department  recalculated  AOC's 
warranty  expenses  in  response  to  the 
QT's  remand  and  in  accordance  with 
the  CAFC's  February  12, 1996  ruling, 
and  filed  the  redetermination  with  the 
QT  on  September  3, 1996. 

As  a  result  of  the  Department's 
recalctilation  of  AOC's  warranty 
expenses,  designating  in-house  labor 
expenses  incurred  in  the  home  market 
as  indirect  and  the  cost  of  parts  as 
direct,  the  Department  has  determined 
the  weighted-average  dumping  margin 
for  CTVs  from  Taiwan,  manufactured/ 
exported  by  AOC,  diuing  the  period 
October  19, 1983  through  March  31, 
1995.  to  be  0.17%.  The.QT  affirmed  the 
Department's  remand  determination  on 
September  19, 1996. 


Accordingly,  the  Department  will 
determine,  and  the  Customs  Service  will 
assess,  appropriate  antidumping  duties 
on  entries  of  the  subject  merchandise 
made  by  AOC  during  the  period  October 
19, 1983  through  March  31, 1985.  The 
Department  will  issCie  appraisement 
instructions  directly  to  ^e  Customs 
Service. 

This  amendment  of  final  results  of 
review  and  notice  are  in  accordance 
with  section  751(f)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1675  (f)) 
and  19  CFR  §  353.28(c). 

Dated:  October  31. 1996. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-28678  Filed  11-6-96;  8:45  am] 
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[A-688-054  and  A-688-604] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  Japan  and  Tapered  Roller 
Bearings,  Four  inches  or  Less  In 
Outside  Diameter,  and  Components 
Thereof,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Finding 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antiduimping  duty  administrative 
reviews  and  revocation  in  part  of  an 
antidumping  finding. 

SUMMARY:  On  May  5,  1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  1992-93  administrative 
reviews  of  the  antidumping  finding  on 
tapered  roller  bearing  (TRBs),  four 
inches  or  less  in  outside  diameter,  and 
components  thereof,  from  Japan  (A- 
588-054  finding)  and  the  antidumping 
duty  order  on  TRBs  and  parts  thereof, 
finished  and  imfinished,  from  Japan  (A- 
588-604  order).  The  review  of  the  A- 
588-054  finding  covers  four 
manufacturers/exporters  and  ten 
resellers/exporters  of  the  subject 
merchandise  during  the  period  October 
1, 1992,  through  September  30, 1993. 
liie  review  of  the  A-588-604  order 
covers  five  manufiacturers/exporters  of 
the  subject  merchandise,  ten  resellers/ 
exporters  of  the  subject  merchandise, 
and  18  alleged  forging  producers  for  the 
period  October  1, 1992,  through 
September  30, 1993. 
EFFECTIVE  DATE:  November  7, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 


Valerie  Turoscy  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230;  telephone 
(202) 482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  5, 1995,  the  IDepartment 
published  in  the  Federal  Register  the 

preliminary  results  (60  FR  22349)  of  the 
1992-93  administrative  reviews  of  the 
antidumping  finding  on  TRBs,  four 
inches  or  less  in  outside  diameter,  and 
components  thereof,  from  Japan  (41  FR 
34974,  August  18. 1976),  and  the 
antidumping  duty  order  on  TRBs  and 
parts  thereof,  finished  and  unfinished, 
from  Japan  (52  FR  37352,  October  6, 
1987). 

Applicable  Statute  and  Regulatitnu 

In  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (1988) 
(the  Tariff  Act),  the  IDepartment  has  now 
completed  these  reviews  for  all  firms 
except  Koyo  Seiko  Company,  Ltd. 
(Koyo).  We  will  publish  our  preliminary 
and  final  results  for  Koyo  at  later  dates. 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  the  Reviews 

Imports  covered  by  the  A-588-054 
finding  are  sales  and  entries  of  TRBs, 
four  inches  or  less  in  outside  diameter 
when  assembled,  including  inner  race 
or  cone  assemblies  and  outer  races  or 
cups,  sold  either  as  a  unit  or  sepmrately. 
This  merchandise  is  classified  imder  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  8482.20.00  and  8482.99.30. 
Imports  covered  by  the  A-588-604 
order  include  TRBs  and  parts  thereof, 
finished  and  unfinished,  which  are 
flange,  take-up  cartridge,  and  hanger 
units  incorporating  TRBs,  and  tapered 
roller  housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use.  Products  subject  to  the 
A-588-054  finding  are  not  included 
within  the  scope  of  the  A-588-604 
order,  except  for  those  manufactured  by 
NTN  Corporation  (NTN).  This 
merchandise  is  currently  classifiable 
imder  HTS  item  numbers  8482.99.30, 
8483.20.40,  8482.20.20,  8483.20.80, 
8482.91.00,  8484.30.80.  8483.90.20. 
8483.90.30,  and  8483.90.60.  These  HTS 
item  niunbers  and  those  for  the  A-588- 
054  finding  are  provided  for 
convenience  and  Customs  purposes. 
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The  written  descriptions  remain 
dispositive. 

In  addition,  on  February  2, 1995,  we 
published  in  the  Federal  Register  our 
flnal  scope  determination  regarding 
Koyo's  rough  foigings  (60  FR  6519). 
Because  we  determined  that  these 
forgings  are  within  the  scope  of  the  A- 
588-604  order  on  TRBs  from  Japan,  we 
have  considered  such  forgings  as  within 
the  scope  of  this  1992-93  review  of  the 
order. 

These  reviews  cover  TRBs 
manufactured  and  exported  by  NTN. 
NSK  Ltd.  (NSK),  Nachi-Fujikoshi 
(Nachi),  and  Maekawa  Bearing  M^., 
Co.,  Ltd.  (Maekawa),  and  TRBs  resold/ 
exported  by  Honda  Motor  Co.,  Ltd. 
(Honda),  Fuji  Heavy  Industries,  Ltd. 
(Fuji).  KawaiMki  Heavy  Industries,  Ltd. 
(Kawasaki).  Yamaha  Motor  Co..  Ltd. 
(Yamaha),  Sumitomo  Corporation 
(Sumitomo),  Itochu  Co..  Ltd.  (Itochu). 
Suzuki  Motor  Co..  Ltd.  (Suzuki).  Nigata 
Converter  Co.,  Ltd.  (Nigata).  Toyosha 
Co..  Ltd.  (Toyosha).  and  MC 
International  (MC  Int'l).  These  reviews 
also  cover  U.S.  sales  of  forgings  by  I^TTN 
and  18  other  firms  originally  identified 
as  Japanese  forging  producers  (Daido 
Steel  Co..  Ltd..  Asakawa  Screw  Co.,  Ltd.. 
Fuse  Rashi  Co..  Ltd.,  Hanoanaka  Nut 
Mfg.  Co.,  Ltd..  Ichiyanagi  Tekko.  Isshi 
Nut  Industries.  Kawanda  Tekko.  iGnki 
Maruseo  Nut  Kogyo  Kumiai.  iGtazawa 
Valve  Co..  Ltd.,  Nittetsu  Bolten,  Shiga 
Bolt,  Shinko  Bolt,  Sugiura  Seisakusho, 
Sumikin,  Seiatsu,  Toyo  Valve  Co., 
Unytite  Fastemer  Mfg.  Co..  Ltd.,  Gotoh 
Nut  Seisakusho,  and  Kawada 
Tekkosho).  However,  as  explained  in 
our  preliminary  results  for  these 
reviews,  we  have  terminated  our  review 
for  14  of  these  18  firms  (see  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  frt)m  Japan, 
and  Tapered  Roller  Bearings.  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews, 
Termination  in  Part,  and  Intent  to 
Revoke  in  Part,  60  FR  22350  (May  5, 
1995)  (TRB  90/92  Prelim)].  The  period 
of  review  (POR)  is  October  1, 1992 
through  September  30. 1993. 

Analyaifl  of  Comraenis  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  At  the  request  of  the 
Tlmken  Company  (Timken),  the 
petitioner  in  these  proceedings,  NTN. 
and  NSK.  we  held  a  hearing  covering 
both  the  reviews  on  August  4,  1995.  We 
received  case  briefs  from  Timken,  NTN, 
NSK,  Fuji,  and  Kawasaki,  and  rebuttal 
briefs  from  Timken,  NTN,  NSK,  and 
Honda. 


At  the  request  of  the  presiding  ofBcial 
at  the  hearing,  on  August  11,  1995, 
Timken.  NSK.  and  NTN  submitted 
additional  comments  regarding  specific 
issues.  These  comments  and  those 
contained  in  the  case  and  rebuttal  briefJB 
are  addressed  below  in  the  following 
order: 

1.  Model  Match,  Difference-in- 
Merchandise  (Difrner)  Adjustments.  20- 
Percent  Test,  and  Set-Splitting 

2.  Cost  Test  Methodology 

3.  Packing  and  Movement  Expenses 

4.  Adjustments  to  USP 

5.  Samples.  Prototypes,  and  Sales  Not 
in  the  Ordinary  Course  of  Trade 

6.  Discounts,  Rebates,  and  Price 
Adjustments 

7.  Miscellaneous  Comments 
Regarding  Level  of  Trade,  VAT 
Methodology.  Assessment  and  Cash 
Deposit  Rates.  Supplier's  Knowledge, 
and  Honda's  Revocation 

8.  Cost  of  Production  and  Constructed 
Value 

9.  Qerical  and  Computer 
Programming  Errors  ^ 

CoamiMita  Regarding  Model  Match. 
DiffsreBoe-In-Merchajidue 
Adimtments,  20-Peroent  Teat,  and  S«(* 
Splitting 

Comment  1:  NTN  and  NSK  argue  that 
due  to  decisions  by  the  Court  of 
International  Trade  (the  CTT)  in 
litigation  related  to  earlier  TRB  reviews, 
the  Department  is  required  to  include  in 
its  sum-of-the  deviations  model-match 
methodology  a  ten-percent  "cap"  on 
deviations  in  each  of  the  five  physical 
criteria  used  in  this  methodology,  citing, 
as  examples.  NTN  Bearing  Corp.  v. 
United  States,  881  F.  Supp.  595  (CTT 
1995)  (NTNl).  and  Koyo  Seiko  Co.  v. 
United  States,  834  F.  Supp.  431.  434-35 
(Crr  1993)  {KovoD.  NSK  adds  that  the 
Department's  railure  to  apply  the  ten- 
percent  deviation  cap  invites 
comparisons  between  physically 
dissimilar  TRBs  because  the 
Department's  use  of  the  20  percent 
diffiner  cap  alone  does  not  adequately 
screen  out  dissimilar  matches. 

Petitioner  argues  that,  because  the 
issue  of  the  ten-percent  deviation  cap  is 
currently  on  appeal  at  the  United  States 
Court  of  Appeals  for  the  Federal  Qrcuit 
(Federal  Circuit),  the  Department  should 
decline  to  alter  its  methdology  until  the 
final  judicial  decision  is  made  on  this 
issue. 

Department's  Position:  We  disagree 
with  respondents.  Since  the  issuance  of 
our  preliminary  results,  the  Federal 
Circuit  has  definitively  ruled  that  our 
choice  not  to  apply  the  ten-percent 
deviation  cap  is  reasonable  and  that  we 
are  not  required  to  apply  such  a  cap  in 
connection  with  our  sum-of-the- 


deviations  model-match  methodology 
(see  Koyo  Seiko  Co.  v.  United  States, 
No.  94-1363  (Fed.  Cir.  September  20. 
1995)).  As  a  result,  we  have  not  applied 
a  ten-percent  deviation  cap  on  our  five 
model-match  criteria  for  these  final 
results. 

Comment  2:  NTN  argues  that  the 
Department  incorrectly  split  home 
market  TRB  sets  which  are 
"unsplittable."  NTN  claims  that  because 
certain  of  its  TRB  models  contain  cups 
and  cones  which  are  never  sold 
individually  in  any  market,  it  is  illogical 
to  split  such  models  into  individual  cup 
and  cone  sales.  Furthermore.  NTN  states 
that  because  the  rationale  behind  the 
Department's  set-splitting  methodology 
is  to  find  merchandise  "such  or  similar" 
to  individual  cups  and  cones  sold  in  the 
United  States,  the  Department  may  only 
split  TRB  sets  sold  in  the  home  market 
which  contain  cups  and  cones  identical 
or  similar  to  those  cups  and  cones  sold 
individually  in  the  United  States.  NTN 
argues  that,  because  cups  and  cones 
contained  in  its  "unsplittable"  sets  are 
never  sold  individually,  they  do  not 
represent  merchandise  whidi  is 
potentially  similar  to  individually  sold 
cups  and  cones.  Therefore,  NTN  asserts, 
the  Department,  by  spUtting  such  sets, 
creates  a  pool  of  home  market  cups  and 
cones  which  cannot  be  fairly  considered 
as  candidates  for  matching  to  cups  and 
cones  sold  separately  in  the  United 
States. 

Timken  argues  that,  in  accordance 
with  section  771(16)  of  the  Tariff  Act, 
the  Department's  model-match 
methodology  reasonably  assesses 
objective  physical  criteria  and  the 
variable  costs  of  production  when 
identifying  that  home  maiket 
merchandise  which  is  such  or  similar  to 
merchandise  sold  in  the  United  States. 
Because  the  Department  does  not 
consider  other  ractors  such  as  packaging 
or  invoicing,  if  the  cup  or  cone  split 
from  an  "unsplittable"  set  is  physically 
identical,  or  most  physically  similar  to 
a  cup  or  cone  individfually  sold  in  the 
United  States,  there  is  no  statutory  basis 
for  the  Department  to  reject  such  a 
comparison.  Timken  further  states  the 
NTN's  argument,  which  basically  asserts 
that  a  cup  or  cone  sold  within  a  set  can 
never  be  found  to  be  such  or  similar  to 
a  cup  or  cone  that  is  sold  separately, 
calls  for  an  additional  matching  factor 
which  is  unwarranted  by  the  statute. 
Finally,  Timken  argues  that  if  the 
Department  were  not  to  split  NTN's 
claimed  "unsplittable"  sets,  the  pool  of 
home  market  such  or  similar 
merchandise  would  be  narrowed  and 
the  Department's  ability  to  match  U.S. 
and  home  market  merchandise  would 
be  curtailed. 
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Department's  Position:  We  agree  with 
Timken.  Section  771(16)  of  the  Tariff 
Act  does  not  require  that  such  or  similar 
merchandise  be  sold  in  the  same 
manner  as  merchandise  under  review. 
TRB  components  that  are  sold  solely 
within  sets  do  not  lose  their  status  as 
merchandise  such  or  similar  to 
individually-sold  TRB  components 
simply  by  virtue  of  the  fact  that  they  are 
sold  as  components  of  sets  instead  of  an 
individual  cups  and  cones.  The  fact  that 
a  home  market  cup  or  cone  was  never 
sold  individually  in  any  market  does 
not  preclude  the  possibility  that  the  cup 
or  cone  may  be  the  most  physically 
similar  merchandise  to  cups  and  cones 
NTN  sold  separately  in  the  United 
States.  Because  they  may  be  the  most 
similar  products,  it  is  appropriate  to 
include  this  merchandise  in  the  pool  of 
home  market  sales  and,  if  such  cups  and 
cone  are  determined  to  be  the  most 
similar  merchandise  to  products  sold  in 
the  United  States,  it  is  appropriate  to 
use  them  in  our  dimiping  comparisons, 
as  we  have  done  in  past  reviews  of  NTN 
and  as  has  been  approved  by  the  QT 
(see,  e.g..  Final  Results  of  Antidumping 
Duty  Administrative  Reviews;  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan,  58 
FR  64720  (December  9, 1992)  {TRBs  90/ 
92)  and  NTN  Bearing  Corp.  v.  United 
States,  747  F.  Supp.  726,  741  (CTT 
1990)). 

Comment  3:  NTN  argues  that  the 
Department  should  not  compare  TRBs 
with  different  design  types  and,  more 
specifically,  that  the  Cliepartment  should 
not  compare  TRBs  of  different  precision 
ratings.  NTN  explains  that  not  only  is 
the  physical  nature  of  high  precision 
TRBs  much  different  than  that  for 
normal  precision  items,  but  high 
precision  TRBs  are  sold  at  prices  much 
higher  than  normal  precision  TRBs,  and 
the  two  types  of  TRBs  are  never  used 
interchangeably.  Therefore,  NTN 
asserts,  the  Department's  comparison  of 
normal  precision  TRBs  to  high  precision 
TRBs  is  contrary  to  law.  NTN  also 
argues  that,  because  the  Department  did 
not  compare  bearings  with  different 
precision  ratings  in  the  antifriction 
bearings  (AFBs)  investigation  and 
subsequent  reviews,  and  because  the 
Department  noted  the  use  of  bearing 
design  type  in  its  less-than-fair-value 
(LTFV)  final  determination  in  the  A- 
588-604  TRB  case,  the  Department 
should  include  design  type  and 
precision  rating  in  itsmodel-match 
methodology  for  thel^nal  results. 

Timken  contends  that  the 
Department's  AFB  model-match 


methodology,  which  reflects  a  "family" 
approach  that  includes  design  type  and 
precision  rating,  does  not  serve  as  a 
basis  for  the  use  of  design  type  and 
precision  rating  in  the  Department's 
TRB  model-match  methodology, 
because  the  AFB  methodology  was 
developed  specifically  for  AFBs  and 
neither  NTN  nor  any  other  party  has 
asserted  that  there  are  "families"  of 
TRBs  or  identified  characteristics  of 
TRBs  that  would  require  a  model-match 
methodology  like  that  of  AFBs.  Timken 
also  argues  that  NTN's  reliance  on  the 
Department's  LTFV  determination  in 
the  A-588-604  case  is  incorrect  in  that 
the  Department's  referral  to  "type  of 
bearing"  in  its  determination  did  not 
encompass  design  types,  but  rather 
referred  to  the  number  of  rows  of  rollers 
in  a  TRB,  citing  Final  Determination  of 
Sales  of  Less  than  Fair  Value;  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan, 
52  FR  30700.  Finally,  Timken  states  that 
NTN  has  not  provided  evidence  that  the 
Department's  TRB  model-match 
methodology  is  contrary  to  law,  and, 
absent  such  a  demonstration,  the 
E)epartment  is  not  required  to  alter  its 
methodology. 

Department's  Position:  We  agree  with 
Timken.  As  we  explained  in  TRBs  90/ 
92,  design  type  categories  are  not 
consistent  throughout  the  TRB  industry. 
If  we  could  not  match  across  such 
categories,  we  would  substantially  limit 
the  number  of  matches,  thus  working 
contrary  to  the  statutory  preference  for 
price-to-price  comparisons.  If  the 
physical  nature  of  the  compared 
bearings  is  significantly  different,  as 
NTN  states  is  true  for  its  high  precision 
and  low  precision  TRBs,  the  sum-of-the- 
deviations  model-match  methodology 
addresses  the  differences  in  physical 
criteria.  In  addition,  if  the  bearings  are 
not  of  equal  commercial  value,  our  20 
percent  difrner  cap  precludes  such  a 
comparison  (see,  e.g.,  TRBs  90/92  at 
64721  and  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  Japan;  Final  Results  of 
Administrative  Review,  57  FR  4960 
(February  11.  1992)  (TRBs  89/90  (604))). 
Furthermore,  concerning  NTN's 
statement  that  high  precision  and  low 
precision  TRBs  should  not  be  compared 
because  they  are  not  interchangeable, 
"interchangeability"  is  not  a  requisite 
criterion  for  matching  similar 
merchandise.  If  it  were,  it  would 
effectively  mandate  that  ail  comparison 
models  be  identical  to  ensure  the 
"interchangeability"  of  the  comparison 
merchandise.  Finally,  while  all  TRBs 
and  AFBs  are  bearing  products,  because 
TRBs  are  different  products  than  AFBs, 


it  is  reasonable  for  us  to  emplsy 
different  model-match  and  other 
methodologies  in  our  calculations  for 
TRBs. 

Comment  4:  NSK  argues  that,  in  prior 
reviews,  when  determining  the  pool  of 
potential  similar  home  market 
merchandise,  the  E)ei>artment  has 
calculated  its  20  percent  difrner  cap  as 
20  percent  of  the  value  of  U.S.  variable 
costs  of  manufacturing  (VCOM).  NSK 
states  that  in  the  preliminary  results  of 
these  reviews  the  Department  departed 
frt)m  its  previous  methodology  and 
calculated  its  20  percent  differ  cap  as 
20  percent  of  the  total  cost  of 
manufacture  (TOOM)  of  the  U.S.  model. 
NSK  concludes  that,  because  the  TCX)M 
for  a  model  is  larger  than  the  VCOM,  the 
Department's  new  methodology  resulted 
in  an  unreasonable  and  insupportable 
increase  in  the  pool  of  similar  home 
market  merchandise.  NSK  further  states 
that  the  Department's  previous 
methodology  was  affirmed  by  the  QT  in 
numerous  cases,  citing  NTNl .  NSK 
contends  that  because  the  Department 
has  not  adequately  explained  its  reasons 
for  using  the  new  methodology,  and 
given  the  CTT's  approval  of  the 
Department's  previous  methodology,  for 
these  final  results  the  Department 
should  revert  to  its  previous  practice 
and  use  the  VCOM  as  the  denominator 
in  its  20  percent  difrner  cap  calculation. 

Timken  argues  that  the  Department's 
use  of  the  TCOM  as  the  denominator  in 
its  calculation  of  the  20  percent  difrner 
cap  was  not  only  explained,  but, 
contrary  to  NSK's  assertion,  was  given 
notice  of  in  a  1992  Departmental 
"Policy  Bulletin."  Timken  adds  that  in 
the  third  AFBs  review,  the  Department 
again  explained  its  selection  of  TCOM 
as  the  reference  point  of  the  20  percent 
difrner  cap,  citing  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof,  From  France,  Et.  Al.; 
Final  Results  of  Antidumping 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
58  FR  39729  (July  26, 1993)  [AFBs  91/ 
92). 

Department's  Position:  In  accordance 
with  secUon  771  (16)(b)(iii)  of  the  Tariff 
Act,  in  order  to  ensure  that  the  home 
market  merchandise  being  compared  to 
the  U.S.  merchandise  is  commercially 
comparable,  we  automatically  exclude 
from  our  pool  of  comparison  home 
market  merchandise  those  home  market 
models  for  which  the  VCOM  deviates  by 
more  than  20  percent  from  that  of  the 
U.S.  model.  In  our  preliminary  results  of 
review  we  calculated  this  deviation  as 
the  absolute  value  of  the  difference 
between  the  VCOMs  for  the  home 
market  and  U.S.  model  divided  by  the 
TCOM  for  the  U.S.  model.  In  previous 
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TRB  reviews  we  calculated  this 
deviation  as  the  absolute  value  of  the 
difference  between  the  VCOMs  for  the 
home  market  and  U.S.  model  divided  by 
the  VCOM  of  the  U.S.  model.  Our 
change  in  methodolo^^y  for  these 
preliminary  results  was  based  on  a 
policy  change  announced  in  a  1992 
Departmental  policy  bulletin  which 
stated,  "because  variable  manufacturing 
costs  change  as  a  share  of  total 
manufacturing  costs  from  product  to 
product,  the  size  of  the  20  percent 
difference  would  vary  as  well  in  relation 
to  both  the  price  and  total 
manufacturing  costs.  Therefore,  a  more 
stable  basis  for  the  denominator  is  the 
total  manufaduring  costs,  and  it  has 
been  chosen  for  uniform  u.se"  (see 
Import  Administration  Policy  Bulletin, 
No.  92.2.  at  3  (July  29,  1992)  (Policy 
Bulletin)).  We  also  stated  that  this 
change  would  be  implemented  in  all 
future  and  current  reviews  and 
investigations  if  the  change  could  be 
made  "without  delaying  the  cases 
beyond  their  due  dates"  (see  Policy 
Bulletin  at  4).  Upon  review  of  the  timing 
of  this  policy  and  the  1990-Q2  TRB 
reviews,  the  two  TRB  review  periods  for 
which  we  had  initiated  but  not  yet 
completed  the  reviews  by  the  date  of  the 
policy  bulletin,  we  determined  that  the 
implementation  of  this  policy  would 
serve  to  further  delay  those  reviews. 
Because  the  implementation  of  this 
policy  would  not  .serve  to  delay  these 
1992-93  reviews,  we  adopted  the  policy 
in  our  preliminary  results.  In  addition  to 
this  policy  bulletin,  our  policy  of  using 
TCOM  in  the  denominator  when 
calculating  our  20  percent  difmer  cap  is 
apparent  in  the  final  results  for  several 
other  cases  published  prior  to  the 
initiation  of  these  1992-93  reviews  (.vee, 
e.g..  Porcelainon-Steel  Cooking  Ware 
From  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  58  FR  43327.  43328  (August  16. 
1993).  AFBs  91/92  at  39766,  and  Paving 
Parts  for  Self-Propelled  Bituminous 
Paving  Equipment  From  Canada;  Final 
Results  of  Administrative  Review  of  the 
Antidumping  Finding.  58  FR  15481, 
15482  (March  23.  1993)  (Paving  Parts)). 
It  is  clear  that  NSK  had  notice  of  the 
Department's  policy  change  and  that  the 
implementation  of  this  policy  in  the 
TRB  reviews  was  imminent.  Concerning 
NSK's  contention  that  we  have  not 
adequately  explained  our  reasons  for 
using  the  new  policy,  we  di.sagree.  As 
demonstrated  above,  the  Policy  Bulletin 
clearly  stated  that  TCOM  represents  a 
more  stable  denominator  than  VCOM.  In 
AFBs  91/92  we  explained  that  TCJOM  is 
the  more  appropriate  denominator 
because,  unlike  VCOM,  it  more 


accurately  reflects  the  value  of  the 
model.  In  addition,  it  provides  a  more 
stable  benchmark  against  which  the 
absolute  size  of  physical  difflBrences  in 
merchandise  can  be  compared  in  order 
to  determine  if  the  difference  is  so  large 
that  the  two  products  being  compared 
cannot  be  considered  similar  for  model- 
matching  purposes  [AFBs  91/92  at 
39766).  Furthermore,  in  Paving  Parts  we 
again  explained  that  "because  the 
proportion  of  variable  to  fixed  costs  can 
vary  significantly  among  products,  the 
Department  chooses  to  use  TCOM, 
rather  than  VCOM,  as  the  appropriate 
denominator,  thus  providing  a 
reasonable,  stable  basis  for  evaluating 
comparability  which  is  not  affected  by 
a  particular  product's  proportion  of 
fixed  to  variable  costs"  (Paving  Parts  at 
15482). 

In  light  of  the  above,  we  have  not 
changed  our  policy  for  these  final 
results  and  have  continued  to  use  the 
TCOM  of  the  U.S.  model  as  the 
denominator  in  our  calculation  of  the  20 
percent  dihner  cap. 

Comment  5:  Timken  argues  that  for 
those  comparisons  in  which  the  sum  of 
the  deviations  is  zero  the  Department 
should  set  the  difmer  adjustment  equal 
to  zero  such  that  no  difmer  adjustment 
would  be  made  for  comparisons 
between  physically  identical 
merchandise. 

NTN  argues  that  the  five  physical 
criteria  used  by  the  Department  in  its 
sum-of-the-deviations  methodology  are 
not  the  only  physical  criteria  which 
TRBs  have.  Rather,  NTN  notes,  these  are 
simply  the  five  which  the  Department 
relies  upon  for  its  model-match 
methodology.  NTN  claims  that  Timken 
is  attempting  to  effectively  eliminate  the 
difmer  adjustment  and  the  Department 
should  reject  the  petitioner's  argument. 

Department's  Position:  We  disagree 
with  Timken.  To  determine  those  nome 
■  market  TRBs  which  are  identical  to  U.S. 
products,  we  compare  TRBs  on  the  basis 
of  nomenclature.  Because  there  are 
numerous  criteria  which  define  TRBs, 
the  comparison  of  actual  product  coding 
is  the  only  way  we  can  ensure  that  two 
TRBs  are  physically  identical.  If  we  are 
unable  to  match  the  U.S.  merchandise 
with  identical  home  market 
merchandise  by  means  of  nomenclature 
we  conclude  that  there  is  no  physically 
identical  home  market  match  for  that 
U.S.  model.  It  is  at  this  point  in  our 
model-match  methodology  that  we 
employ  the  sum-of-the-deviations 
methodology.  Therefore,  it  is  only  when 
an  identical  match  can  not  be  found  that 
we  use  a  comparison  between  models 
based  on  the  sum  of  the  deviations. 
Once  we  have  found  the  one  home 
market  anodel  whose  sum  of  the 


deviations  is  the  closest  to  that  of  the 
U.S.  model,  we  consider  this  home 
market  model  to  be  the  most  similar 
home  market  merchandise.  When  we 
begin  our  search  for  the  most  similar 
model  using  our  sum-of-the-deviations 
methodology,  it  is  possible  that  the  most 
similar  home  market  model  will  not 
differ  from  the  U.S.  model  in  any  of  the 
five  physical  criteria  used  in  our  model- 
match  methodology.  However,  simply 
because  the  sum  of  the  deviations  is 
zero,  we  do  not  assume  the  merchandise 
is  identical.  There  are  numerous 
characteristics  which  affect  the  variable 
costs  incurred  when  producing  that 
TRB.  While  we  use  a  methodology 
based  on  the  five  most  prominent 
characteristics  of  TRBs,  we  do  not 
presume  that  all  TRBs  with  the  identical 
five  physical  criteria  are  identical 
bearings.  We  therefore  agree  with 
Timken  that  a  difrner  adjustment  should 
not  be  made  when  comparing  identical 
mercliandise  and,  accordingly,  we  did 
not  make  such  an  adjustment  in  these 
reviews.  However,  because  the  sum-of- 
the-deviations  methodology  does  not 
account  for  all  possible  dinnera,  it  is 
proper  to  make  other  difrner 
adjustments  when  we  compare  the  U.S. 
model  to  the  most  similar,  but  not 
identical,  home  market  merchandise, 
even  though  it  is  at  times  possible  that 
the  simi  of  the  deviations  for  the  two 
will  be  zero. 

Comments  Regarding  the  Cost  Test 
Methodology 

Comment  6:  NTN  argues  that  the 
Department  should  not  have  performed 
set-splitting  of  home  market  set  sales 
prior  to  conducting  its  cost-of- 
production  (COP)  test  (cost  test).  NTN 
contends  that,  by  splitting  sets  prior  to 
the  cost  test,  the  Department  derived 
fictional  COP  figures  for  its  split  cup 
and  cone  sales  which  it  used  to 
determine  whether  a  split  cup  or  cone 
sale  was  at,  above,  or  below  COP.  NTN 
argues  that  there  is  no  authority  under 
the  antidumping  statute  or  regulations 
which  allows  for  the  derivation  of 
fictional  COP  figures.  NTN  states  that 
because  the  Department's  current 
methodology  results  in  the  calculation 
of  split  cup  and  cone  COP  figures  on  the 
basis  of  the  set  the  components  were 
split  from,  the  split  cup  and  cone  COP 
figures  are  not  biased  on  costs  and 
expenses  incurred  in  producing  such  or 
similar  merchandise.  As  a  result,  NTN 
contends  that  the  Department  is  in 
violation  of  its  own  regulations,  citing 
19  CFR  353.51(c).  Finally.  NTN  claims 
that  splitting  sets  firior  to  the  cost  test 
allows  for  the  absurd  possibility  of  a 
split  cup  or  cone  sale  passing  the  cost 
test  while  the  parent  set  does  not. 
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Timken  argues  that,  contrary  to  NTN's 
assertion  that  the  Department  derived 
fictional  COP  figures  for  NTN's  split  cup 
and  cone  sales,  the  Department  derived 
these  figures  from  actual  costs 
submitted  by  NTN.  In  addition,  the 
[wtitioner  points  out  that  a  review  of  the 
split  component  COP  figures  derived  by 
the  Department  indicates  that  these  split 
cup  and  cone  COP  figiues  are  virtually 
identical  to  the  component  COPs  NTN 
reported  for  its  sales  of  individually 
sold  cups  and  cones  identical  to  those 
spUt  from  home  market  sets.  As  such, 
Timken  argues,  the  split  component 
CCH^s  derived  by  the  Department  are 
accurate,  fair,  and  reasonable.  Timken 
further  asserts  that,  in  accordance  with 
section  771(16)  of  the  Tariff  Act,  the 
Department  correctly  determine 
whether  the  split  cup  and  cone  sales 
'represented  such  or  similar 
merchandise  on  the  basis  of  the  physical 
characteristics  and  VCOM  of  the  split 
cup  and  cones  and  not  the  parent  set. 
Likewise,  Timken  comments,  in 
accordance  with  section  773(a)(1)  of  the 
Tariff  Act,  the  prices  and  price 
adjustments  used  by  the  Department  to 
determined  the  foreign  market  value 
(FMV)  of  the  split  cups  and  cones  were 
correctly  based  on  the  prices  and  price 
adjustments  attributable  to  the  split 
cups  and  cones,  and  not  the  parent  sets. 
Therefore,  Timken  concludes,  just  as  it 
would  be  absurd  for  the  Department  to 
base  the  prices,  price  adjustment 
amounts,  and  the  determination  of  such 
and  similar  merchandise  for  the  split 
component  sales  on  the  parent  set,  it 
would  he  just  as  absiud  to  determine 
under  section  773(b)  of  the  Tariff  Act 
that  the  split  cups  and  cones  sales  were 
below  cost  based  on  the  costs  of  the 
parent  set  rather  than  on  the  costs  of  the 
split  component  sales.  In  light  of  the 
above,  Timken  argues  that  NTN's 
"absurd"  result  that  a  split  cup  and 
cone  sale  may  pass  the  cost  test  while 
the  parent  set  does  not  is  not  absurd,  but 
the  exact  result  mandated  by  the  statute. 

Department's  Position:  We  agree  with 
Timken.  It  is  consistent  with  our  set- 
splitting  methodology  and  with  the 
statute  to  first  conduct  the  splitting  of 
sets  in  the  home  market  and  then 
perform  the  cost  test  on  all  sales  of  cups 
and  cones,  whether  they  be  individually 
sold  cups  and  cones  or  split  cup  and 
cone  sales.  The  split-component  COP 
figures  we  derive  from  set  splitting  are 
based  on  NTN's  reported  cup  and  cone 
ratios  for  each  home  market  set.  These 
ratios  reflect  the  variable  cost  of  the  cup 
to  the  cost  of  the  set  and  the  variable 
cost  of  the  cone  to  the  cost  of  the  set, 
and  are  based  on  costs  NTN  actually 
incurred  in  producing  individual  cups 


and  cones.  Therefore,  the  resulting  split 
cup  and  cone  COP  figiues  are  not 
fictional.  We  have  not  created  COP  data 
where  none  existed,  but,  rather  have 
apportioned  actual  costs  incurred  by 
N^FN  for  a  set  to  the  cup  and  cone 
contained  in  that  set.  Furthermore,  NTN 
has  not  explained  why  it  is 
unreasonable  for  us  to  use  these  actual 
cost-based  ratios  in  deriving  the  split 
cup  and  cone  COP  figures. 

Because  split  cups  and  cones  may  be 
foimd  to  be  the  most  similar 
merchandise  to  the  product  sold  in  the 
United  States,  we  must  ensure,  in 
accordance  with  section  773(b)  of  the 
Tariff  Act  and  19  CFR  353.51,  that  the 
transaction  price  for  the  split  cup  and 
cone  is  above  COP.  By  splitting  sets 
prior  to  the  cost  test,  we  are  able  to 
separately  test  each  home  market  sale, 
whether  it  was  an  individually  sold  or 
spUt  sale,  to  determine  if  the  sale  was 
at,  above,  or  below  COP,  rather  than 
imputing  the  results  of  the  cost  test  for 
the  parent  set  to  the  split  component 
sales.  Finally,  section  771(16)  of  the 
Tariff  Act  requires  us  to  compare  the 
price  of  the  imported  cups  and  cones 
with  such  or  similar  home  market 
merchandise.  Clearly,  the  home  market 
merchandise  which  is  such  or  similar  to 
the  imported  cups  and  cones  are  home 
market  cups  and  cones,  whether  they 
are  regular  or  split  sales,  and  not  home 
market  sets.  It  is,  therefore,  necessary  to 
perform  the  cost  test  on  the 
merchandise  that  is  actually  being 
compared  to  the  U.S.  merchandise 
(home  market  cups  and  cones),  rather 
than  the  merchandise  that  is  not  being 
compared  (home  market  sets)  (see  TRBs 
90/92  at  64729). 

Comment  7:  NTN  argues  that  the 
£)epartment  has  provided  no 
explanation  why  a  period  of  3  months 
or  more  represents  an  "extended  period 
of  time"  in  its  analysis  of  whether  to 
disregard  sales  NTN  made  in  the  home 
market  at  prices  below  the  COP.  NTN 
contends  Uiat  by  definition,  extended 
means  "covering  a  great  period  of  time." 
NTN  claims  that  this  indicates  that  an 
extended  period  of  time  should  account 
for  at  least  6  months  (fifty  percent)  of 
the  12-month  review  period. 

Petitioner  argues  that,  as  the  CIT  has 
noted,  Congress  did  not  provide  for  a 
specified  time  period  in  section  773(b) 
of  the  Tariff  Act  for  determining 
whether  sales  below  cost  were  made 
"over  an  extended  period  of  time," 
citing  Toho  Titanium  Co.,  Ltd.  v.  United 
States,  657  F.  Supp.  1280, 1285  (CTT 
1987).  According  to  Timken,  it  has 
therefore  been  left  to  the  Department  to 
determine  whether  sales  below  COP 
were  made  over  an  extended  period  of 
time.  Timken  states  that  the  Department 


has  correctly  selected  a  period  of  three 
months  as  the  time  necessary  to  meet 
the  goal  of  the  statute  and  retain  for 
comfMirison  home  market  sales  of 
obsolete  or  end-of-model-year 
merchandise. 

Department's  Position:  The  CTT, 
ruling  on  this  identical  argument  by 
NTN  in  NTN  Bearing  Corporation  of 
America,  American  NTN  Bearing  Mfg. 
Corporation,  and  NTN  Corporation  v. 
United  States.  SHp.  Op.  94-96  (OT 
1994),  clearly  stated  that  the 
Department's  definition  of  "extended 
period  of  time"  was  reasonable  and  in 
.  accordance  with  the  law.  Because  NTN 
did  not  provide  any  evidence  indicating 
that  below-cost  sales  are  a  normal  and 
expected  characteristic  of  the  TRB 
industry,  and  because  our  definition  of 
"extended  period  of  time"  for  thise 
reviews  is  identical  to  that  which  we 
applied  in  previous  TRB  reviews  and 
has  been  upheld  by  the  CTT,  we  have 
not  changed  our  definition  for  these 
final  results. 

QMDoments  Concemiiig  Packing  and 
Movement  Expenses 

Comment  8;Jimken  argues  that  while 
section  772(D)(2)(A)  of  the  Tariff  Act 
authorizes  the  deduction  of  U.S.  pre- 
sale  inland  freight  expenses  from  United 
States  price  (USP),  there  is  no 
corresponding  provision  authorizing  a 
parallel  adjustment  to  foreign  market 
value  (FMV).  Timken  states  that  this, 
long  with  the  Federal  Circuit's  decision 
in  The  Ad  Hoc  Committee  ofAZ-NM- 
TX-FL  Producers  of  Gray  Portland 
Cement  V.  United  States,  13  F.3d  398 
(Fed.  Cir.  1994)  (Ad  Hoc),  demonstrates 
that  home  market  pre-sale  inland  freight 
charges  should  not  be  treated  differently 
depending  on  the  basis  on  which  USP 
is  determined  and  the  Department 
should  therefore  not  deduct  pre-sale 
inland  freight  expenses  in  either 
purchase  price  or  exporter's  sales  price 
(ESP)  comparisons.  Timken  also  argues 
that  pre-sale  movement  expenses  may 
not  be  deducted  as  indirect  expenses  in 
ESP  comparisons  because  such 
expenses  are  not  incurred  in  the  selling 
of  the  merchandise,  but  rather  before  a 
sale  occurred.  Timken  concludes  that 
because  the  ESP  oBset  is  limited 
exclusively  to  selling  expenses,  pre-sale 
inalnd  freight  expenses  cannot  be 
adjsuted  for  under  19  CFR  353.56(b)(1) 
or  (2)  of  the  Department's  regulations 
and,  like  pre-sale  warehousing 
expenses,  are  best  categorized  as 
overhead  or  general  and  administrative 
expenses.  Finally,  the  petitioner  argues 
that,  even  if  the  Department  adheres  to 
its  current  methodology  for  adjusting 
FMV  for  pre-sale  inland  freight 
expenses,  the  Department  should  not 
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have  made  a  deduction  to  FMV  for 
NTN's  home  market  pre-sale  inland 
^ight  expenses  in  purchase  price 
situations  be<:ause  NTN  failed  to 
demonstrate  that  its  pre-sale  inland 
freight  expenses  were  direct  selling 
expenses. 

NTN  a^ues  that  Timken's  position 
completely  ignores  the  CTT's  decision  in 
Federal-Mogul  v.  United  States.  17  CIT. 
Slip  Op.  94-40  (March  7,  1994) 
[Federal-Mogul),  in  which  the  CTT  stated 
that,  in  Ad  Hoc  the  Federal  Circuit 
limited  its  decision  to  the  calculation  of 
FMV  in  purchase  price  situations  only 
and  specifically  noted  that  it  was  not 
ruling  on  the  Ctepartment's  authority  to 
adjust  for  pre-sale  inland  freight 
pursuant  to  the  circumstance-of-sale 
(COS)  provisions  in  section  773(a)(4)(b) 
of  the  Tariff  Act  (Federal -Mogul  at  7). 
NTN  argues  that  not  only  does  Federal- 
Mogul  authorize  the  Department's 
current  practice  of  deducting  pre-sale 
inland  freight  in  ESP  situations,  but, 
given  the  Department's  broad  authority 
to  make  COS  adjustments,  the 
Department  may  also  legitimately  make 
such  a  deduction  from  FMV  in  purchase 
price  situations  as  well.     • 

NSK  argues  that  if  pre-sale  inland 
freight  expenses  are  deducted  from  USP. 
the  plain  language  of  the  statute  requires 
that  the  Department  should  deduct  pre- 
sale  inland  freight  expenses  from  FMV. 
regardless  of  whether  it  is  a  purchase 
price  or  ESP  calculation. 

NSK  asserts  that  the  Department  has 
correctly  deHned  the  place  of  shipment 
in  the  country  of  exportation  as  ex- 
factory  and,  having  done  so,  is  bound  by 
section  772(d)(2)(A)  of  the  Tariff  Act  to 
deduct  "post  factory"  freight  expenses 
from  FMV  regardless  ofVhether  the 
Department  designates  the  freight 
expense  as  pre-sale  or  post-sale.  Like 
NTN,  NSK  also  argues  that  the 
antidumping  law  grants  the  Department 
the  authority  to  deduct  both  direct  and 
indirect  movement  expenses  from  FMV 
as  a  COS  adjustment. 

NSK  also  argues  that  the  Department 
should  not  have  deducted  pre-sale 
inland  freight  expenses  in  NSK's  USP 
calculations.  NSK  contends  that  section 
772(d)(2)(A)  of  the  Tariff  Act  refers  only 
to  those  costs  or  expenses  incident  to 
bringing  merchandise  from  the  place  of 
shipment  in  the  country  of  exportation 
to  the  place  of  delivery  in  the  United 
States.  NSK  states  that  the  record 
demonstrates  that,  after  manufacture, 
but  prior  to  sale.  NSK  sends  TRBs  to 
distribution  centers.  NSK  explains  that 
these  TRBs  are  then  shipped  from  the 
distribution  center  to  the  customers. 
NSK  asserts  that,  because  the  freight  it 
incurred  in  transporting  the 
merchandise  from  the  factory  to  the 


distribution  center  was  incurred  prior  to 
the  date  of  sale,  and  because  the  places 
of  shipment  in  the  country  of 
exportation  in  NSK's  case  are  its 
distribution  centers,  this  pre-sale  inland 
freight  expense  does  not  constitute  an 
expense  which  was  incurred  incident  to 
bringing  the  TRBs  from  the  place  of 
shipment  to  the  place  of  delivery  and 
should  not  be  deducted  from  USP. 

Department's  Position:  We  agree  with 
NSK  that  the  Ad  Hoc  decision  was 
limited  to  the  narrow  question  of  our 
inherent  authority  to  deduct  pre-sale 
freight  expenses  in  purchase  price 
situations.  However,  as  noted  by  the  QT 
in  Ad  Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States.  865  F.  Supp.  857  (OT 
1994),  the  Ad  Hoc  Committee  decision 
"discussed  without  disapproval. 
Commerce's  ESP-COS  procedures 
where,  as  indicated,  indirect  expenses, 
such  as  most  pre-sale  transportation 
costs,  are  deductible  hx)m  FMV  to  the 
extent  of  the  USP  level  of  expenses." 
(emphasis  added) 

As  explained  in  numerous  other 
Departmental  decisions,  we  have 
determined,  in  light  of  Ad  Hoc  and  its 
progeny,  that  the  Department  no  longer 
can  deduct  home  market  movement 
charges  from  FMV  pursuant  to  its 
inherent  power  to  nil  in  gaps  in  the 
antidumping  statute.  We  instead  adjust 
for  those  expenses  under  the  COS 
provision  of  19  CFR  353.56  and  the  ESP 
offset  provision  of  19  CFR  353.56(b)  (1) 
and  (2).  as  appropriate,  in  the  manner 
described  below  (see.  e.g..  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et.  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  Partial  Termination  of 
Administrative  Reviews,  and 
Revocations  in  Part  of  Antidumping 
Duty  Orders.  60  FR  10900  (February  28. 
1995)  lAFBs  92/93),  Porcetain-on-Steel 
Cooking  Ware  From  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  2378 
January  9,  1995),  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Canned 
Pineapple  From  Thailand.  60  FR  29553 
(June  5.  1995)). 

When  USP  is  based  on  either  ESP  or 
purchase  price,  we  adjust  FMV  for  home 
market  movement  charges  through  the 
COS  provision  of  19  CFR  353.56(a). 
Under  this  adjustment,  we  capture  only 
direct  selling  expenses,  which  include 
post-sale  movement  expenses  and.  in 
some  circumstances,  pre-sale  movement 
expenses.  Specifically,  we  treat  pre-sale 
movement  expenses  as  direct  expenses 
if  those  expenses  are  directly  related  to 
the  home  market  sales  of  the 
merchandise  under  consideration. 


In  order  to  determine  whether  pre- 
sale  movement  expenses  are  direct,  the 
Department  examines  the  respondent's 
pre-sale  warehousing  expenses,  since 
the  pre-sale  movement  charges  incurred 
in  positioning  the  merchandise  at  the 
warehouse  are.  for  analytical  purposes, 
linked  to  pre-sale  warehousing  expenses 
(see  Final  Results  of  Redetermination 
Pursuant  to  Court  Remand,  dated 
January  5. 1995  (pertaining  to  Slip.  Op. 
94-151)).  If  the  pre-sale  warehousing 
constitutes  an  indirect  expense,  the 
expense  involved  in  getting  the 
merchandise  to  the  warehouse,  in  the 
absence  of  contrary  evidence,  also  must 
be  indirect:  conversely,  a  direct  pre-sale 
warehousing  expense  necessarily 
implies  a  direct  pre-sale  movement 
expense.  We  note  that  although  pre-sale 
warehousing  expenses  in  most  cases 
have  been  found  to  be  indirect 
expenses,  these  expenses  may  be 
deducted  &t)m  FMV  as  a  COS 
adjustment  in  a  particular  case  if  the 
respondent  is  able  to  demonstrate  that 
the  expenses  are  directly  related  to  the 
sales  under  consideration  (see  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  producers 
of  Gray  Portland  Cement  v.  United 
States.  Slip  Op.  95-91  (OT  May  15, 
1995)  (upholding  the  Department's  pre- 
sale  inland  freight  methodology  set  forth 
in  its  January  5,  1995,  Remand  Results)). 

Additionally,  when  USP  is  based  on 
ESP,  under  the  ESP  offset  provision  set 
forth  in  19  CFR  353.56(b)  (1)  and  (2),  we 
adjust  for  any  pre-sale  movement 
expenses  found  to  be  indirect  selhng 
expenses. 

We  disagree  with  Timken  that  we 
deducted  pre-sale  inland  freight 
expenses  from  FMV  in  our  purchase 
price  comparisons  for  NTN.  In  our 
preliminary  results  for  NTN  we 
determined  that  NTN's  reported  inland 
freight  expenses  were  not  directly 
related  to  its  sales.  As  a  result,  in  our 
preliminary  results  computer  program 
for  NTN  we  included  pre-sale  inland 
freight  in  our  home  market  indirect 
expenses  variable.  However,  we  used 
this  variable  in  our  ESP  calculations 
only  for  ESP  offset  purposes,  in 
accordance  with  our  policy  to  adjust 
FMV  for  pre-sale  inland  freight 
expenses  which  are  indirect  in  nature, 
pursuant  to  the  ESP  offset  provision  set 
forth  in  19  CFR  353.56(b)  (1)  and  (2).  We 
did  not  apply  this  home  market  indirect 
selling  expenses  variable  in  our 
purchase  price  calculations.  Therefore, 
contrary  to  Timken's  claim,  in  our 
preliminary  results  for  NTN  we  did  not 
deduct  pre-sale  inland  freight  from  FMV 
in  purchase  price  comparisons,  and,  as 
a  result,  we  have  not  changed  our 
calculations  in  these  final  results  for 
NTN. 
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We'also  disagree  with  Timken's 
argument  that  pre-sale  movement 
expenses  should  not  be  viewed  as 
selling  expenses.  The  only  purpose  of 
moving  merchandise  from  the  factory  to 
a  warehouse  or  distribution  center  is  in 
furtherance  of  the  process  of  selling  that 
merchandise  and  no  other 
characterization  is  sensible. 

Concerning  NSK's  claim  that  we 
should  not  have  deducted  pre-sale 
inland  freight  bom  USP  bemuse  its 
reported  pre-sale  inland  freight 
expenses  do  not  fall  within  the  meaning 
section  772(d)(2)(A)  of  the  Tariff  Act,  we 
disagree.  The  crux  of  NSK's  argimientls 
that  because  it  reports  the  date  the  home 
market  merchandise  was  shipped  from 
the  distribution  center  as  its  home 
market  date  of  shipment,  then,  in  terms 
of  its  U.S.  sales,  the  distribution  center 
must  be  the  point  of  shipment  from  the 
country  of  exportation  in  accordance 
with  section  772(d)(2)(A)  of  the  Tariff 
Act.  We  have  reviewed  NSK's  responses 
to  our  original  and  supplemental 
questionnaires  and  have  determined 
that  NSK  has  provided  no  evidence 
which  demonstrates  that  its  home 
market  distribution  centers  constitute 
the  "point  of  shipment  in  the  country  of 
exportation."  To  the  contrary,  the 
evidence  on  the  record  suggests  that,  for 
that  merchandise  which  is  destined  for 
export,  NSK's  home  market  distribution 
centers  are  intermediary  points  of 
shipment  and  not  the  original  point  of 
shipment  in  Japan,  the  country  of 
exportation.  For  example,  TRBs 
destined  for  exportation  are  first 
transported  from  the  plant  to 
distribution  centere,  and  subsequently 
shipped  to  NSK's  freight  forwanler. 
From  the  freight  forwarder  the 
merchandise  is  then  ship{)ed  to  the  port 
of  exportation.  The  initial  packing  of  all 
merchandise  is  done  at  the  plant,  and 
that  merchandise  destines  for 
exportation  receives  additional  packing 
for  export  by  the  freight  forwarder.  NSK 
provided  no  explanation  of  what  type  of 
processing  takes  place  (such  as  what 
type  of  paperwork  is  generated  or  what 
type  of  activities  occur)  at  the 
distribution  centers  with  regard  to 
export  merchandise.  Nor  did  NSK 
provide  information  on  the  record 
concerning  any  expenses  it  might  have 
incurred  at  the  distribution  centers  for 
TRBs  destined  for  export.  In  other 
words,  we  have  no  information  upon 
which  to  make  a  determination  that 
these  distribution  centers  should  be 
considered  as  the  shipment  point  in  the 
country  of  exportation  purauant  to 
section  772(d)(2)(A)  of  the  Tariff  Act. 
Rather,  this  record  evidence  leads  us  to 
conclude  that  NSK's  home  market 


distribution  centers  are  merely  one 
stopping  point  in  the  transit  of 
merchandise  destined  for  export,  which 
begins  at  the  factory  door  and  ends  with 
the  port  of  exportation.  Therefore,  we 
have  not  changed  our  treatment  of  this 
expense  and  have  deducted  from  USP 
NSK's  reported  pre-sale  inland  freight 
expenses  for  U.S.  merchandise, 
including  those  expenses  incurred  for 
the  transport  of  the  merchandise  from 
the  factory  door  to  the  distribution 
centers. 

Comment  9:  Timken  points  out  that 
NTN  reported  distinct  pre-sale  inland 
freight  expenses  for  its  U.S.  and  home 
ma»et  sales.  Timken  argues  that,  given 
the  fact  that  NTN's  pre-sale  inland 
freight  expenses  represent  the  costs 
incurred  when  moving  merchandise 
from  the  factory  to  the  warehouse  or 
distribution  center,  the  allocation  ratios 
NTN  calculated  for  these  expenses 
should  be  consistent,  whereas  NTN's 
vary.  Timken  contends  that  the 
Department  should  either  make 
identical  deductions  from  USP  and 
FMV  for  pre-sale  inland  freight,  or 
eliminate  the  adjustment  entirely. 

Citing  previous  Departmental 
decisions  on  this  issue  in  both  the  TRB 
and  AFB  cases,  NTN  argues  that  the 
Department  has  acknowledged  in  the 
past  that  pre-sale  freight  expenses  do 
not  have  to  be  the  same  in  both  markets 
and  urges  the  Department  to  again  reject 
Timken's  position. 

Department's  Position:  We  agree  with 
NTN.  Because  sales  in  each  market  may 
be  handled  differently  and,  thus, 
different  freight  expenses  may  be 
incurred,  variations  in  these  expenses 
between  markets  is  reasonable  and  such 
variations  are  not  an  adequate  basis 
upon  which  to  reject  NTN's  claimed 
adjustment  for  home  market  and  U.S. 
pre-sale  inland  freight  expenses. 
Likewise,  the  deduction  of  pre-sale 
inland  freight  from  either  the  home 
market  or  Qie  U.S.  market  is  not 
contingent  on  whether  pre-sale  inland 
freight  occurred  in  the  other  market  (see 
TRBs  90/92  at  64723  and  AFBs  91/92  at 
39768). 

Comment  10:  The  petitioner  argues 
that  NSK's  reported  U.S.  repacking 
material  and  labor  expense  factors, 
which  NSK  allocated  on  the  basis  of  the 
total  POR  sales  value  of  all  products 
sold  in  the  United  States,  is  incorrect. 
Timken  contends  that,  while  NSK  packs 
both  domestically  produced  and 
imported  TRBs  in  the  United  States,  its 
allocation  methodology  does  not 
accurately  account  for  the  repacking 
costs  attributable  to  imported 
merchandise  only.  A  a  result,  Timken 
argues  that  the  Department  should 
recalculate  NSK's  repacking  expense 


factor  by  dividing  NSK's  reported 
repacking  expenses  during  the  POR  by 
the  reported  sales  value  ofonly  that 
subject  merchandise  which  was 
unported  during  the  POR. 

NSK  contents  that,  while  it  normally 
shipped  merchandise  from  its  U.S. 
warehouses  in  its  original  containera,  it 
occasionally  repacked  merchandise  to 
accommodate  small  ordere.  NSK  added 
that  because  it  ships  both  imported 
merchandise  and  domestically- 
produced  merchandise  from  its  U.S. 
warehouses,  the  repacked  merchandise 
may  have  been  imported  or  may  have 
been  domestically  produced.  NSK 
argues  that,  because  it  does  not  maintain 
records  in  the  ordinary  course  of 
business  concerning  this  distinction,  it 
cannot  calculate  the  exact  repacking 
expenses  attributable  to  its  imported 
merchandise  only  and  its  calculation  of 
its  repacking  expenses  is  therefore 
reasonable. 

Department's  Position:  We  agree  with 
NSK.  NSK  explained  in  its  response  that 
it  incurs  repacking  material  and  labor 
expenses  for  both  imported  and 
domestically-produced  merchandise 
and  does  not  maintain  records  which 
allow  it  to  make  a  distinction  between 
the  repacking  expenses  incurred  for  its 
imported  merchandise  separate  from 
those  for  its  domestically-produced 
merchandise.  As  a  result,  NSK's 
inclusion  in  its  numerator  of  all  the 
repacking  expenses  it  incurred  during 
the  POR  for  all  products  sold  in  the 
United  States  is  acceptable,  given  its 
ordinary  business  practices.  Because  its 
numerator  reflected  the  repacking 
expenses  incurred  on  all  products  sold 
in  the  United  States  during  the  POR, 
NSK  correctly  used  the  total  sales  value 
of  all  products  it  sold  in  the  United 
States  as  its  denominator.  In  addition, 
because  the  fact  that  a  particular 
product  was  imported  or  domestically 
produced  did  not  affect  the  amount  of 
materials  NSK  used  or  the  labor 
required  to  repack  that  product,  and 
because  NSK's  allocation  methodology 
reflects  the  manner  in  which  it  incurred 
and  booked  its  repacking  expenses,  we 
are  satisfied  that  its  reported  repacking 
expenses  are  accurate  and  reasonable. 

Comments  Concerning  Various 
Adjustments  to  USP 

Comment  11:  Timken  argues  that, 
because  NTN  has  failed  to  demonstrate 
that  its  allocation  of  U.S.  selling 
expenses  by  level  of  trade  was 
reasonable  and  accurate,  the  Department 
should  re-allocate  NTN's  reported  U.S. 
selling  expenses  without  regard  to  levels 
of  trade.  In  addition,  Timken  asserts  that 
when  re-allocating  certain  of  NTN's 
reported  U.S.  selling  expenses  in  its 
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preliminary  results,  the  Department 
used  an  incorrect  allocation  base  such 
that  the  Oepartment's  calculated 
expense  factors  failed  to  yield  the  net 
expense  figures  NTN  reported  in  its 
response. 

NTN  argues  that  its  allocation  of  U.S. 
expenses  by  level  of  trade  is  directly 
based  on  its  accounting  and  sales 
records.  NTN  also  points  out  that  the 
Department  has  consistently  accepted 
all  aspects  of  its  U.S.  selling  expense 
allocation  methodology  in  previous 
segments  of  these  proceedings,  and 
insofar  as  its  methodology  is  not 
unreasonable,  the  Department  should 
accept  it  in  these  final  results  as  well. 

Department's  Position:  In  our 
preliminary  results  for  NTN  we  slightly 
modified  NTN's  U.S.  selling  expense 
allocations  such  that  certain  expenses 
incurred  by  NTN  Bearing  Company  of 
America  (NBCA)  in  selling  to  U.S. 
customers  were  more  appropriately 
expressed  as  a  percentage  of  U.S.  sales 
value  rather  than  the  transfer  price 
between  NTN  and  NBCA.  However,  in 
doing  so  we  accepted  NTN's  level-of- 
trade  methodology  because  we  have 
determined  that  this  methodology 
prevents,  rather  then  creates,  certain 
distortions.  As  demonstrated  in  NTN's 
response,  NTN  developed  its  level-of- 
trade  allocations,  which  it  based  on 
regional  sales  and  the  regional  average 
number  of  employees,  to  compensate  for 
the  fact  that  in  certain  regions  NTN  sells 
to  only  one  level  of  trade.  To  avoid  the 
distortions  that  would  arise  if  expenses 
incurred  in  a  region  were  allocated  to  a 
level  of  trade  that  does  not  exist  in  that 
region,  NTN  developed  a  complex 
allocation  methodology  which  operates 
to  attribute  expenses  incurred  on  sales 
to  a  particular  level  of  trade  only  to  that 
level  of  trade.  NTN  achieved  this  level 
of  detail  because  it  maintains  its  books 
and  accounting  records  according^to 
levels  of  trade.  In  this  way.  we  are 
satisfied  that  NTN's  detailed  and  often 
complex  U.S.  expense  reporting 
methodologies  result  in  reasonable 
alloi:ations.  Therefore,  absent  spe<:ific 
evidence  demonstrating  that  NTN's 
level-of-trade  allocations  are 
unreasonable,  wu  do  not  agree  with 
Timkeii  that  we  should  disregard  these 
allocations.  However,  for  these  final 
results,  we  have  re-allocated  NTN's  U.S. 
selling  expenses  without  regard  to 
different  levels  of  trade  for  a  different 
rea.son,  as  discussed  below. 

To  support  its  position  thai  the 
[Department's  re-allo4:ations  of  certain  of 
NTN's  reported  U.S.  expenses  in  the 
preliminary  results  failed  to  properly 
account  for  the  gross  expense  amounts 
NTN  reported  in  its  rt>sponse,  the 
petitioner  provided  a  detailed  computer 


analysis  demonstrating  the  discrepancy. 
In  reviewing  Timken's  computer 
analysis,  we  discovered  a  significant 
error  in  NTN's  response.  In  its 
supplemental  questionnaire  response 
dated  May  31,  1994,  NTN  submitted  a 
revised  total  U.S.  in-scope  sales  value 
and  stated  that  it  discovered  an  error  in 
its  earlier  reported  figure.  We  compared 
this  new  figure  to  the  total  sales  value 
we  derived  b-om  NTN's  submitted  U.S. 
sales  data  computer  files  and  verified  its 
accuracy.  However,  our  further  review 
of  NTN's  response  revealed  that,  in  its 
U.S.  selling  expense  aliocations  detailed 
in  proprietary  exhibit  B-8  of  its  initial 
response,  NTN  did  not  use  the  same 
total  sales  value,  but  rather  a  figure 
much  diffarent  from  the  revised  figure 
submitted  in  its  supplemental  response, 
and  even  significantly  different  from  its 
originally-reported  "incorrect"  figure 
(submitted  in  proprietary  exhibit  A-19 
of  its  original  response).  We  have 
examined  NTN's  responses  in  detail  and 
are  unable  to  find  any  explanation  for 
this  discrepancy.  Because  (1)  fiTN 
clearly  reported  that  the  sales  figure 
submitted  in  its  supplemental  response 
was  the  "corrected"  figure,  (2)  NTN 
reported  this  figure  subsequent  to  its 
submission  of  proprietary  exhibit  B-8, 
and  (3)  the  revised  figure  matches  that 
which  we  derived  firom  NTN's  home 
market  sales  computer  data  files,  we 
have  determined  that  the  figure 
contained  in  NTN's  supplemental 
response  is  the  correct  U.S.  total  sales 
value  for  scope  merchandise  during  the 
POR  and  that  NTN's  U.S.  selling 
expense  allocations  should  be  revised  to 
employ  this  total  amount.  However,  the 
complex  nature  of  NTN's  U.S.  selling 
expense  reporting  methodologies,  which 
incorporate  layers  of  allocations,  makes 
it  impossible  for  us  to  simply  duplicate 
NTN's  methodology  and  preserve  any 
level-of-trade  distinctions.  We  have 
therefore  reallocated  NTN's  U.S.  selling 
expen.ses  using  a  simple  method:  we 
divided  the  expense  amounts 
attributable  to  scope  sales  by  the 
"corrected"  total  U.S.  sales  value  for 
scope  merchandise.  We  did  this  in  our 
reallocations  for  NTN's  U.S.  inland 
freight  from-warehouse-to-customer 
expenses,  direct  technical  service 
expenses,  indirect  advertising  expenses, 
other  indire<:t  selling  expenses,  U.S. 
repacking  material  expenses,  and  U.S. 
repacking  labor  expenses,  all  of  which 
represent  expenses  incurred  by  NBCA 
on  its  sales  to  U.S.  customers  and  are 
properly  allocated  on  the  basis  of  total 
U.S.  sale  value. 

In  sum,  while  we  have  completely  re- 
alloc:ated  certain  of  NTN's  U.S.  expenses 
without  regard  to  different  levels  of 


trade,  our  determination  to  do  so  in 
these  final  results  was  based  solely  on 
our  discovery  of  a  discrepancy  in  NTN's 
reported  total  U,S.  sales  value  for  scope 
merchandise  during  the  POR. 

Comment  12:  Timken  argues  that  it  is 
apparent  that  respondents  have  adopted 
a  strategy  of  absorbing  antidumping 
duties,  rather  than  correcting  their  price 
discrimination.  Timken  maintains  that 
when  a  related  U.S.  importer  absorbs 
antidumping  duties  as  a  cost  of  doing 
business,  the  duties  themselves 
constitute  a  selling  expense  because  the 
duty  represents  an  additional  cost, 
charge,  expense,  or  imp<Ht  duty  within 
the  meaning  of  section  771(d)(2)(A)  of 
the  Tariff  Act.  Therefore,  the  petitioner 
contends  that  the  Department  must 
reduce  US?  by  an  amount  equal  to  the 
antidumping  duties  absorbed.  Timken 
fculher  argues  that  if  the  Department 
refuses  to  treat  antidiunping  duties  as  a 
cost  of  selling  merchandise,  then  it 
should  at  least  apply  19  CFR  353.41(a). 
which  addresses  situations  in  which  a 
foreign  producer  reimburses  its  U.S. 
affiliates  for  antidumping  duties  ]}aid. 
Timken  contends  that,  contrary  to  the 
Department's  position  on  this  issue 
expressed  in  other  cases,  the  regulation 
was  always  intended  to  apply  to  both 
ESP  and  purchase  price  situations. 
Timken  states  that  because  the  objective 
of  an  ESP  calculation  is  to  arrive  at  an 
appropriate  estimation  of  arm's-length 
ex-factory  prices  fitim  the  foreign 
producer  to  the  related  U.S.  buyer,  it  is 
not  possible  to  estimate  the  true  f.o.b. 
price  if  the  exporter  is  allowed  to 
reimburse  a  related  importer  for 
antidumping  duties.  Timken  also 
maintains  that  because  it  is 
conceptually  incorrect  to  treat  related 
exporters  and  importers  as  single 
entities  for  the  purpose  of  identifying 
and  deducting  selling  expenses  incurred 
by  the  importing  entity,  it  is  likewise 
incorrect  to  treat  the  companies  as  a 
single  entity  for  the  purpose  of 
determining  whether  duties  have  been 
reimbursed.  Finally,  Timken  argues  that 
Outokumpu  Copper  Rolled  Products  AB 
V.  United  States.  829  F.  Supp.  1371  (CIT 
1993)  (Outokumpu),  the  case  the 
Department  has  previously  used  to 
support  its  position  on  this  issue,  is 
irrelevant  because  these  TRB  reviews 
address  exporters  who,  Timken  asserts, 
reimburse  the  entities  who  actually  pay 
duties  to  Customs,  that  is,  the  related 
U.S.  importers. 

NSK  argues  that  antidumping  duties 
do  not  constitute  additional  expenses 
included  in  USP  but  only  exist  as  a 
result  of  the  difference  between  USP 
and  FMV,  citing  Borusan  Holding  A.S. 
V.  United  States.  16  CIT  278  (CIT  1992). 
NSK  contends  that  to  deduct 
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antidtmnping  duties  bom  USP  would 
double-count  them  and.  as  such,  would 
constitute  a  violation  of  the 
antidumping  duty  law  [Holmes  Prod. 
Corp.  V.  United  States.  795  F.  Supp  1205 
(CIT  1992)).  NSK  next  argues  that  the 
Department  and  the  QT  have 
consistently  held  that  19  CFR  353.26 
(1992)  does  not  authorize  the  deduction 
of  reimbursed  antidumping  duties  from 
USP.  citing  Brass  Sheet  and  Strip  From 
Sweden:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews.  57  FR 
2706  Oanuary  23, 1992)  [Swedish  Brass). 
NSK  states  that  the  regulation  clearly 
calls  for  the  deduction  of  antidimiping 
duties  that  have  been  paid  on  behalf  of 
the  importer  and  that,  because 
antidumping  duties  are  only  paid  upon 
liquidation,  the  Department  cannot 
logically  adjust  USP  for  an  event  that 
has  not  yet  taken  place.  NSK  also  points 
out  that  19  CFR  353.26(b)  specifically 
requires  an  importer  to  file  a  certificate 
with  Customs  attesting  to  the  fact  that 
it  has  not  entered  into  an  agreement  for 
the  payment  or  refund  of  all  or  part  of 
the  antidumping  duties  due.  NSK  states 
that  once  an  importer  has  indicated  on 
this  certificate  that  it  has  not  been 
reimbursed  for  antidiunping  duties,  the 
Department  is  not  required  to  expend 
additional  resources  on  the  issue,  citing 
Outokumpu  at  1384. 

NTN  points  out  that  the  CIT  and  ti^e 
DefMutment  have  both  rejected  Timken's 
position  concerning  the  reduction  of 
USP  for  so-called  absorbed  antidumping 
duties  and  that  there  is  no  reason  to 
depart  from  this  practice  in  these 
present  reviews.  NTN  also  argues  that 
the  De(>artment  acted  correctly  by  not 
adjusting  USP  for  the  alleged 
reimbursement  of  antidiunping  duties 
under  19  CFR  353,26  for  several 
reasons.  First.  NTN  claims  that  because 
this  regulation  does  not  implement  a 
provision  of  the  law  and  lacks  a 
statutory  nexus,  it  constitutes  an 
impermissible  interpretation  and  the 
Department  lacks  the  authority  to 
implement  it.  Second.  NTN  asserts  that 
the  regulation  requires  an  adjustment 
only  where  there  has  been  a 
reimbursement  by  the  producer  and 
Timken  has  provided  no  such  evidence. 
Finally,  NTN  maintains  that,  as  upheld 
in  Outokumpu,  the  regulation  permits 
the  adjustment  to  USP  only  where  the 
producer  paid  duties  on  behalf  of  the 
importer.  NTN  argues  that  because 
NBCA,  for  whose  account  the 
merchandise  was  imported,  is  a  wholly- 
owned  subsidiary  of  NTN  Japan,  NBCA 
is  actually  the  exporter,  not  the 
importer. 

Department's  Position:  We  disagree 
with  Timken.  First,  concerning 
Timken's  position  that  we  should 


deduct  "absorbed"  antidumping  duties 
from  USP,  Timken  has  provided  no 
evidence  demonstrating  that  the  U.S. 
affiliates  of  the  manufacturers/exporters 
subject  to  these  reviews  have  absorbed 
the  antidiunping  duties  as  a  cost  of 
selling  in  the  United  States.  In  addition, 
we  agree  with  NSK  that  to  make  this 
additional  deduction  for  antidumping 
duties  assessed  on  imports  of  subject 
merchandise  would  result  in  double- 
counting  [see  AFBs  92/93  at  10907). 
Finally,  as  stated  in  AFBs  92/93  at 
10907,  we  do  not  agree  that 
antidumping  duties  constitute  a  selling 
expense  and  should  be  deducted  from 
ESP.  This  position  was  upheld  by  the 
CIT  in  Federal-Mogul  v.  United  States. 
813  F.  Supp  856  (OT  1993). 

Concerning  Timken's  position  that  we 
should  apply  19  CFR  353.26  of  our 
regulations,  we  again  disagree.  We  have 
consistentiy  held  that,  absent  evidence 
of  reimbursement,  we  do  not  have  the 
authority  to  make  such  an  adjustment  to 
USP  [see  Swedish  Brass  at  2708  and 
Brass  Sheet  and  Strip  From  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  54  FR 
33257  (1989).  Furthermore,  in 
Torring^n  Co.  and  Federal-Mogul  Corp. 
v.  United  States.  881  F.  Supp.  622  (OT 
1995).  the  CIT  clearly  explained  that  in 
order  fur  19  CFR  353.26  to  apply,  it 
must  be  shown  that  the  foreign 
manufacturer  either  paid  the 
antidumping  duty  on  behalf  of  the  U.S. 
importer  or  reimbursed  the  U.S. 
importer  and  that  the  regulation  does 
not  impose  upon  the  Department  an 
obligation  to  investigate  based  on  mere 
allegations.  The  CIT  went  on  further  to 
state  that,  before  the  Department  is 
required  to  commit  resources  to 
investigate  the  transfer  of  funds  between 
related  corporations,  the  party  who 
requests  the  investigation  must  produce 
some  link  between  the  transfer  of  funds 
and  the  reimbursement  of  antidumping 
duties.  In  addition,  the  CIT  pointed  out 
that  once  an  importer  has  indicated  on 
its  certificate  at  the  time  of  liquidation 
that  it  has  not  been  reimbursed  for 
antidumping  duties,  it  is  unnecessary 
for  the  Department  to  conduct 
additional  inquiry  absent  a  sufficient 
allegation  of  customs  fraud.  In  the 
present  reviews  Timken  has  provided 
no  evidence  demonstrating  a  link 
between  intracorporate  transfers  and  the 
reimbursement  of  antidumping  duties. 
Absent  this  evidence,  we  have  not 
conducted  an  investigation  concerning 
this  issue  and  we  have  not  made  an 
adjustment  to  USP  in  accordance  with 
19  CFR  353.26. 

Comment  15;  The  petitioner  questions 
NTN's  reported  U.S.  credit  expenses, 
stating  that  the  amounts  NTN  reported 


are  unreelistic  Timken  argues  that  the 
Department,  therefore,  should  use  as 
best  information  available  (BIA)  for 
NTN's  reported  U.S.  credit  expenses  the 
highest  credit  expense  amount  reported 
for  any  transaction  or  a  proxy  amount 
from  another  respondent. 

NTN  argues  that  because  Timken's 
argument  is  based  on  speculation  and 
that  Timken  has  offered  no  proof  to 
support  its  assertions,  there  is  no  basis 
for  the  use  of  BIA. 

Department's  Position:  NTN 
explained  in  its  response  that  it  derived 
a  customer-specified  U.S.  credit  expense 
ratio  based  on  information  from  its 
accounts  receivables  ledgers  concerning 
the  average  number  of  days  payment 
was  outstanding  for  each  of  its 
customers  throughout  the  review  period 
(see  proprietary  attachment  4  to  NTN's 
March  31, 1994,  supplemental 
response).  As  such.  NTN's  reported 
credit  expense  amounts  are  based  on 
customer's  actual  payment  information 
as  maintained  in  I^JTTJ's  books  and 
records.  We  have  verified  this  method 
in  previous  reviews,  and,  because  NTN 
has  not  changed  its  methodology  for 
these  reviews,  we  are  satisfied  mat  NTN 
has  again  reported  U.S.  credit  expense 
amounts  which  are  derived  directly 
from  actual  customer  payment 
information.  In  its  brief,  Timken,  by 
comparing  the  U.S.  credit  expenses  to 
home  mancet  credit  expenses,  concludes 
that  NTN's  U.S.  credit  expenses  are 
unrealistic.  We  disagree.  In  light  of  the 
fact  that  NTN's  credit  expenses  are 
based  on  actual  customer  payment 
information  and  the  hct  that  the  home 
market  and  U.S.  markets  constitute  two 
distinct  markets  with  different  customer 
payment  histories,  we  are  not  pereuaded 
that  NTN's  credit  expenses  are 
unrealistic  and  we  have  not  altered  our 
treatment  of  these  claimed  expenses  for 
these  final  results. 

Comment  14:  The  petitioner  contends 
that  NTN  exclude  certain  commissions 
it  paid  on  specific  purchase  price  sales 
from  its  reported  indirect  selling 
expenses  and  did  not  otherwise  report 
them  as  adjustments  to  USP.  Timken 
argues  that  the  Department  should 
either  adjust  USP  for  NTN's  purchase 
price  commissions,  or,  in  the 
alternative,  include  them  in  NTN's  total 
U.S.  indirect  selling  expense 
adjustment. 

NRN  argues  that  the  E>epartment  has 
addressed  this  issue  several  times  before 
and  there  is  not  reason  for  the 
Department  to  change  its  position  in 
these  current  TRB  reviews. 

Department's  Position:  NTN 
explained  in  its  response  that,  as  a 
means  of  compensating  NBCA  for 
expenses  it  incurred  with  respect  to 
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services  it  provided  for  certain  of  NTN's 
purchase  price  sales,  NTN  made 
"commission'  payments  to  NBCA. 
Because  these  payments  were  not 
related  to  ESP  sales,  NTN  excluded 
them  from  its  reported  U.S.  indirect 
selling  expenses  for  its  ESP  sales.  As 
stated  by  the  QT  in  Outokumpu  Copper 
Rolled  Products  AB  and  Outokumpu 
Copper  (USA)  Inc.  v.  United  States.  850 
F.  Supp.  16  (March  16,  1994),  the 
Department  generally  does  not  make  an 
adjustment  for  commissions  to  related 
parties  because  such  commissions  are 
considered  intra-company  tranafsrs  of 
funds  and,  as  such,  do  not  qualify  for 
COS  adjustments.  In  order  to  detennine 
whether  an  adjustment  for  related-party 
commissions  is  appropriate,  we  apply  a 
two-pronged  teat.  First,  we  detennine  if 
the  commissions  are  directly  related  to 
specific  sales  and  then  whether  the 
commission  is  at  arm's  length  (see  IMl- 
La  h4etalli  Industriale,  S.p.A  United 
States.  912  F.2d  455.  458-459  (Fed  Qr. 
1990)  and  Certain  Welded  Carbon  Steel 
Standard  Pipes  and  Tubes  from  India, 
57  FR  54360  (November  18,  1992)).  To 
determine  whether  a  related-party 
commission  is  at  arm's  length,  where 
possible,  we  compwre  the  related-party 
"commissions"  to  commissions  paid  to 
unrelated  parties  in  the  same  market 
(see  Coated  Groundwood  Paper  from  the 
United  Kingdom.  56  FR  56403 
(November  4,  1991)). 

Because  in  the  case  of  ESP  sales 
NBCA  paid  commissions  to  unrelated 
sales  representatives  in  the  U.S.  market, 
we  have  a  benchmark  to  which  we  can 
compare  NTN's  related-party 
"commission."  NTN  reported  in  its 
response  the  range  of  commission  rates 
granted  to  its  unrelated  sales 
representatives.  The  only  data  we  have 
about  the  related-party  "commission"  is 
the  FOR  payment  amount  NTN  reported 
as  an  adjustment  to  its  ESP  indirect 
selling  expen.ses.  Therefore,  to 
determine  a  pen^ntage  rate  for  the 
NBCA  "commission,  "  we  divided  this 
amount  by  the  total  sales  value  of  those 
purchase  price  sales  for  which  NBCA 
provided  services.  Our  analysis  revealed 
that  NTN's  percentage  payment  to 
NBCA  was  not  at  arm's  length  when 
compared  to  the  commissions  NBCA 
paid  to  unrelated  U.S.  commissionaires. 
As  a  result,  we  have  treated  this 
payment  to  NBCA  as  an  indirect  selling 
expense  for  NTN's  purchase  price  sales 
and  have  deducted  this  payment 
amount  from  NTN's  reporte<l  U.S. 
indirect  selling  expen.ses  for  ils  ESP 
sales. 

Comment  15.  Timken  argues  that  the 
Department  should  not  a(x:ept  NTN's 
claimed  downward  adjustment  to  its 
reported  U.S.  indire<.1  selling  expenses 


for  interest  on  cash  deposits.  Timken 
points  out  that  the  [>e(>aitment  clearly 
rejected  such  a  claim  in  its  last  AFB 
flnai  results  and  should  do  so  here  as 
well,  citing  AFBs  92/93  at  109182. 

NTN  argues  that,  just  as  antidumping 
duties  are  not  the  basis  of  an  adjustment 
to  ESP,  so  too  the  costs  that  are  related 
to  them  should  not  be  an  adjustment  to 
ESP.  Therefore,  the  expenses  should  be 
treated  as  a  deduction  from  its  U.S. 
indirect  selling  expenses. 

Department  s  Position:  We  disagree 
with  NTN.  Cash  depKMits  of  estimated 
antidumping  duties  are  provisional  in 
nature  because  they  may  be  refunded, 
with  interest,  at  some  future  date. 
Because  the  cash  deposits  are 
provisional  in  nature,  so  too  are  any 
interest  expenses  that  respondents  may 
incur  in  borrowing  to  finance  cash 
deposits.  To  the  extent  that  respondents 
receive  refunds  of  cash  deposits  with 
interest,  that  interest  will  ofEset  the 
interest  expenses  that  respondents  may 
have  incurred  in  financing  the  cash 
deposits.  Therefore,  we  have  not 
allowed  NTN's  claimed  offsets  to  its 
reported  interest  expenses  in  the  United 
States  to  account  for  that  portion  of  the 
interest  expenses  that  NTN  estimated  to 
be  related  to  payment  of  cash  deposits 
of  estimated  antidumping  duties. 

Comment  16:  The  petitioner  contends 
that  the  two  additional  export  selling 
expenses  NTN  reported  in  its 
supplemental  response,  foreign 
exchange  charges  and  commissions  on 
export  sales,  were  incorrectly  allocated 
on  the  basis  of  the  ratio  of  salaries  in 
NTN's  export  sales  department.  Timken 
argues  that  these  expenses,  unlike 
NTN's  other  reported  export  selling 
expenses,  are  not  general  overhead 
expenses  but  expenses  related  to 
specific  sales  and,  as  such,  should  be 
allocated  based  on  sales  value. 

NTN  contends  that  its  allocation  of 
these  expenses  on  the  basis  of  the 
salaries  of  its  export  sales  department  is 
reasonable  and  should  be  accepted  by 
the  Department.  NTN  argues  that 
because  the  export  selling  expenses  it 
incurred  bear  no  relationship  to  the  size 
or  identity  of  the  export  sales,  its 
allocation  is  actually  more  accurate  than 
one  based  on  sales  values. 

Department's  Position:  We  disagree 
with  Timken.  We  have  found  NTN's 
export  selling  expense  allocation 
methodology  based  on  the  salaries  of  its 
export  department  personnel  a 
rea.sonable  measure  of  its  export  selling 
expen.ses  attributable  to  U.S.  sales. 
Timken  has  provided  no  evidence 
demonstrating  why  the  application  of 
this  methodology  to  these  two  expenses 
is  distortive  or  why  its  suggested 
methodology  would  yield  more  accurate 


results.  We  therefore  have  no  reason  to 
suspect  that  an  allocation  methodology 
which  is  reasonable  for  the  export 
selling  expenses  NTN  originally 
reported  in  its  response  is  unreasonable 
for  the  two  additional  expenses  it 
reported  in  its  supplemental 

auestionnaire  response.  As  a  result,  for 
lese  expenses  we  have  accepted  NTN's 
allocation  methodology  for  these  final 
results. 

Sanplas,  Prototypes,  and  Sales  Not  in 
the  Ordinary  Course  of  Trade 

Comment  17:  NTN  contends  that  the 
Department  improperly  determined  its 
reported  home  market  sample  and 
small-quantity  sales  to  be  within  the 
ordinary  course  of  trade  and  included 
such  sales  in  its  margin  calculations. 
NTN  argues  that  its  home  market 
sample  sales  cannot  be  considered  as  in 
the  ordinary  course  of  trade  because 
they  are  items  which  enable  a  customer 
to  make  a  buying  decision.  NTN  also 
maintains  that  its  reported  home  market 
small-quantity  sales  cannot  be 
considered  ordinary,  given  the 
extremely  small  quantities  involved. 

The  petitioner  argues  that  the 
Department  incorrectly  excluded  from 
its  analysis  certain  of  NSK's  U.S.  and 
home  market  sales  which  the 
Department  determined  were  outside 
the  ordinary  course  of  trade.  Timken 
contends  that  because  NSK  failed  to 
demonstrate  that  its  reported  home 
market  sample  and  prototype  sales  were 
outside  the  ordinary  course  to  trade  in 
accordance  with  the  standards  set  out 
by  the  OT  in  Murata  Mfg.  Co.,  Ltd.  v. 
United  States.  820  F.  Supp.  603,  606 
(OT  1993)  (Murata],  the  Department 
must  alter  its  determination  for  these 
final  results  and  include  such  sales 
within  NSK's  home  market  data  bases. 
Likewise.  Timken  argues  that  the 
Department  should  not  have  excluded 
NSK's  reported  U.S.  zero-priced  sample 
sales  from  its  analysis.  Timken  states 
that  not  only  is  there  no  statutory  basis 
for  excluding  any  sales  from  the  U.S. 
data  base,  but  section  751(a)(2)(A)  of  the 
Tariff  Act  specifically  requires  that  the 
Department  calculate  the  amount  of 
duty  payable  "on  each  entry  of 
merchandise"  into  the  United  States. 

NSK  argues  that  the  Department 
correctly  treated  its  reported  home 
market  sample  and  prototype  sales  and 
U.S.  zero-priced  sample  sales  as  sales 
outside  the  ordinary  course  of  trade. 
NSK  points  out  that  the  Department 
completely  verified  its  classification  of 
its  home  market  sample  and  prototype 
sales  as  outside  the  ordinary  course  of 
trade  and  examined  various 
documentation  demonstrating  the 
abnormal  hature  of  these  sales.  In 
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addition,  NSK  argues  that  the  zero- 
priced  sample  sales  given  to  U.S. 
customers  constitute  promotional 
expenses  and  not  "sales."  NSK  states 
that,  as  such,  the  expense  of  these  zero- 
priced  sales  is  considered  in  accord 
with  NSK's  normal  accounting  practices 
as  an  indirect  selling  expense,  and,  to 
avoid  double-counting,  the  Department 
must  exclude  these  samples  from  the 
U.S.  database.  NSK  further  argues  that 
merchandise  delivered  bee  of  charge 
clearly  does  not  constitute  merchandise 
"sold."  and.  finally,  citing  Ipsco  Inc.  v. 
United  States,  714  F.  Supp.  1211,  1217 
(OT  1989),  NSK  claims  that  the 
Department  may  exclude  from  its  U.S. 
sales  data  base  those  sales  which  are  not 
representative  of  the  seller's  behavior 
and  sales  which  are  so  small  that  they 
have  an  insignificant  effect  on  the 
margin. 

Department's  Position:  In  the  case  of 
NSK's  claim  that  its  zero-priced  U.S. 
sales  should  be  considered  as  outside 
the  ordinary  course  of  trade  and 
excluded  fit)m  NSK's  U.S.  data  base, 
other  than  for  sampling,  there  is  no 
statutory  nor  regulatory  basis  for 
excluding  any  U.S.  sales  from  an 
administrative  review.  Section 
751(a)(2)(A)  of  the  Tariff  Act  requires 
that  we  analyze  all  U.S.  sales  within  the 
review  period  (see.  e.g.,  AFBs  92/93  at 
10948  and  Final  Results  of  Antidumping 
Administrative  Review;  Color  Television 
Receivers  From  the  Republic  of  Korea, 
56  FR  12701, 12709  (March  27. 1991)). 
We  disagree  with  NSK  that  Ipsco  is 
applicable  here  because  that  case 
concerned  a  LTFV  investigation  in 
which  we  have  the  discretion  to 
eliminate  from  our  analysis  unusual 
U.S.  sales.  The  present  proceeding  is  an 
administrative  review  and  section 
751(a)(2)(A)  of  the  Tariff  Act  requires  us 
to  establish  a  dumping  maigin  for  "each 
U.S.  entry."  In  addition,  in  this  review 
we  have  not  used  "averages  or  generally 
recognized  sampling  techniques" 
which,  pursuant  to  section  777A  of  the 
Tariff  Act,  could  also  justify  the 
exclusion  of  certain  U-S.  sales  bom  our 
analysis.  However,  we  do  agree  with 
NSK  that  to  include  its  zero-priced 
sample  sales  in  our  U.S.  data  base  and 
a'low  the  inclusion  of  an  expense  in 
NSK's  indirect  selling  expenses  which 
reflects  the  cost  of  these  sample  sales 
would  effectively  be  double-counting. 
Therefore,  for  these  final  results  we 
have  included  NSK's  zero-priced  U.S. 
sample  sales  in  our  aitalysis.  and,  to 
avoid  double-counting,  we  have 
deducted  the  cost  of  these  samples  bom 
NSK's  reported  U.S.  indirect  selling 
expenses  [see  AFBs  92/93  at  10948). 

In  contrast  to  the  above,  there  is  a 
clear  statutory  and  regulatory  basis  for 


the  exclusion  frtim  our  analysis  of  those 
home  market  sales  we  determine  to  be 
outside  the  ordinary  course  of  trade. 
Section  773(a)(1)(A)  of  the  Tariff  Act 
states  that  the  Department  is  required  to 
compare  the  price  of  the  merchandise 
imported  into  the  United  States  to  the 
price  of  the  merchandise  sold  or  offered 
for  sale  "in  the  principal  markets  of  the 
country  bom  which  exported  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade  for  home 
market  comparison."  As  defined  in 
section  771(15)  of  the  Tariff  Act. 
ordinary  course  of  trade  means  the 
"conditions  and  practices  which,  for  a 
reasonable  time  prior  to  exportation  of 
the  merchandise  which  is  the  subject  of 
an  investigation,  have  been  normal  in 
the  trade  under  consideration  with 
respect  to  merchandise  of  the  same  class 
or  kind." 

Generally,  when  determining  whether 
home  market  sales  are  within  Uie 
ordinary  course  of  trade,  the  Department 
appUes  the  standards  set  forth  in 
Murata,  Nachi-Fujikoshi  Corp.  v.  United 
States,  708  F.  Supp.  716.  718  (1992) 
[Nachi],  and  Mantex,  Inc.,  Et.  Al.,  v. 
United  States,  841  F.  Supp.  1290. 1305- 
1309  (Crr  1993)  [Mantex].  In  Murta  the 
err  quoted  with  approval  the 
Department's  statement  in  Certain 
Welded  Steel  Standard  Pipes  and  Tubes 
from  India;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  56  FR  64753  (1991).  that  the 
Department,  in  determining  whether 
home  market  sales  are  in  the  ordinary 
course  of  trade,  does  not  rely  on  one 
factor  considered  in  isolation,  but  rather 
considere  all  circumstances  of  the  sales 
in  question.  In  addition,  the  QT  noted 
that  in  other  cases  the  Department 
determined  that  sales  were  outside  the 
ordinary  course  of  trade  based  not  only 
on  the  presence  of  small  quantities  or 
high  prices,  but  also  because  the 
Department  found  other  factors  that 
supported  the  outside-the-ordinary- 
course-of-trade  categorization  (see 
Murata  at  9).  hi  Nachi  the  CIT  held  that 
the  Department  must  make 
determinations  regarding  sample  sales 
by  examining  the  relevant  facts  of  each 
individual  case  and  that  the  burden  of 
proof  in  demonstrating  that  such  sales 
are  outside  the  ordinary  couirse  of  trade 
lies  with  the  respondent.  In  Mantex  the 
QT  restated  its  previous  opinion  in 
Nachi. 

In  its  response  NTN  described  its 
sample  sales  as  sales  of  items  to  a 
customer  which  are  used  by  the 
customer  to  determine  whether  or  not  to 
buy  the  product.  NTN  explained  that, 
through  statements  and  other 
representations  the  customer  makes, 
NTN  determines  the  "sample"  nature  of 


the  sale  and  codes  the  sale  accordingly. 
Concerning  its  small-quantity  sales 
reported  as  not  in  the  ordinary  course  of 
trade,  NTN  explained  that  for  each 
transaction  where  the  total  quantity  was 
three  units  or  less,  and  the  total  number 
of  transactions  during  the  POR  was 
seven  or  less,  NTN  searched  back  to 
fiscal  year  90  and,  if  certain  conditions 
were  met,  it  considered  the  sale  as 
outside  the  ordinary  course  of  trade. 
The  only  other  information  on  the 
record  regarding  these  sales  are  NTN's 
computer  data  files  in  which  it  reported 
such  sales  separately  from  the  rest  of  its 
home  market  data  base. 

In  accordance  with  Murata,  we 
attempted  to  examine  all  factors 
surrounding  NTN's  reported  sample  and 
small-quantity  sales  to  determine  if  they 
were  outside  the  ordinary  course  of 
trade.  However,  NTN  provided  us  %«th 
little  information  other  than  a  general 
description  of  these  sales  upon  which  to 
base  such  a  determination.  We  have  no 
other  narrative  explanation,  supporting 
documentation,  or  other  evidence  to 
demonstrate  why  these  sales  are  not 
representative  of  NTN's  normal 
practices  in  selling  TRBs  in  Japan,  or 
otherwise  demonstrates  the 
"aberrational"  nature  of  these  sales.  For 
example,  we  have  no  evidence 
supporting  the  notion  that  NTN's 
sample  sales  were  sold  only  for  the 
purpose  of  allowing  the  customer  to 
make  a  decision  to  buy.  Likewise,  we 
have  no  evidence  supporting  NTN's 
categorization  of  its  "small-quantity" 
sales  as  abnormal,  other  than  the  fact 
that  they  were  small-quantity  sales.  In 
accordance  with  Nachi,  the  burden  of 
proving  that  its  sales  are  outside  the 
ordinary  course  of  trade  Ues  clearly  with 
the  respondent,  and  in  this  instance 
NTN  has  failed  to  meet  that  burden. 

Furthermore,  this  is  not  the  first 
review  or  the  first  case  in  which  we 
have  rejected  NTN's  categorization  of 
certain  of  its  sales  as  not  in  the  ordinary 
course  of  trade.  In  our  last  TRB  reviews 
we  clearly  explained  that  we  applied 
the  Murata  and  Nachi  standards  to  our 
determination  of  whether  NTN's  alleged 
outside-the-ordinary-course-of-trade 
sales  were  indeed  outside  the  ordinary 
course  of  trade  (see  TRBs  90-92  at 
64732).  In  these  reviews  we  determined 
that  NTN  did  not  supply  sufficient 
evidence  to  allow  us  to  find  these  sales 
as  outside  the  ordinary  course  of  trade. 
NTN  has  had  clear  notice  prior  to  these 
current  reviews  that  its  method  of 
responding  to  our  questionnaire  failed 
to  demonstrate  the  "not-in-the-ordinary- 
course-of-trade"  status  of  its  sample  and 
small-quantity  sales.  However,  NTN 
took  no  steps  to  improve  its  response 
regarding  this  issue,  but  rather  provided 
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only  the  same  general  information  with 
little  other  explanation.  Therefore,  for 
these  rea.sons  wo  have  not  changed  our 
treatment  of  NTN's  sample  and  small- 
quantity  home  market  sales  for  these 
fmal  results.  We  have  again  determined 
these  sales  as  within  the  ordinary  course 
of  trade  and  we  have  included  them  in 
our  margin  calculations. 

We  also  re-examined  the  record  to 
determine  if  evidence  exists  supporting 
NSK's  categorization  of  its  home  market 
prototype  and  sample  sales  as  outside 
the  ordinary  course  of  trade,  and  we 
agree  with  NSK  that  these  sales 
represent  "atypical"  sales  which  we 
consider  as  outside  the  ordinary  course 
of  trade.  In  contrast  to  NTN,  NSK 
provided  ample  narrative  explanation 
and  documentation  allowing  us  to 
examine  all  factors  of  the  sales  it 
reported  as  not  In  the  ordinary  course  of 
trade.  Described  by  NSK  as  non- 
commercial quantity  sales  with 
abnormal  prices,  the  small  quantities 
and  high-priced  luitura  of  tbase  sales 
were  not  tne  only  factors  upon  which 
NSK  based  its  characterization  of  these 
sales  as  outside  the  ordinary  course  of 
trade.  Rather.  NSK  provided  at 
veriflcation  and  in  its  response 
documentation  which  clearly 
demonstrated  the  unique  circumstances 
surrounding  the  limited  number  of  sales 
of  those  models  it  designated  as  sample/ 
prototype  models.  In  general,  evidence 
provided  by  NSK  demonstrated  that  (1) 
a  prototype  model  is  made  only  at  the 
express  request  of  a  customer  to  address 
B  specific  need  of  the  customer,  (2)  such 
models  are  used  solely  for  testing 
purposes.  (3)  a  specific  prototype  model 
was  never  sold  to  more  than  one 
particular  customer,  (4)  there  was  no 
other  demand  for  these  models  except 
for  that  of  the  specific  customer  who 
requested  that  the  model  be 
manufactured  in  the  first  place,  (5)  the 
price  of  the  prototypes  included  tooling 
and  die  charges  which  are  not  included 
in  the  prices  for  "normal"  home  market 
sales.  (6)  several  of  those  customers  who 
requested  and  purchased  a  prototype 
model  made  only  one  purchase  of  the 
model  during  the  entire  review  period, 
and  (7)  NSK's  reported  prototype/ 
sample  home  market  sales  represent  an 
insignificant  oortion  of  NSK's  home 
marset  sales  during  the  review  period. 
Clearly,  in  NSK's  case  we  have  been 
able  to  examine  all  factors  surrounding 
the  sale  of  NSK's  home  market 
prototypes/ samples  and.  based  on  the 
evidence  on  the  record,  we  have 
determined  that  these  sales  are  not 
within  the  ordinary  course  of  trade  and 
have  excluded  them  from  our  margin 
calculations 


Caaunenls  Coaceming  Dtacoiuits, 
Rebates,  and  Price  Adjustments 

Comment  18:  The  petitioner  argues 
that  in  its  preliminary  results  for  NSK 
the  Department  incorrectly  made  direct 
adjustments  to  FMV  for  NSK's  reported 
early  payment  discounts,  return  rebates, 
distributor  incentives,  performance 
incentives,  post-sale  price  adjustments 
(PSPAs),  lump-sum  PSPAs,  and  stock 
transfer  commissions.  Timken  also 
states  that  the  Department,  in  its 
preliminary  results  for  NTN,  incorrectly 
allowed  a  direct  adjustment  for  NTN's 
reported  home  market  discounts. 
Timken  contends  that  in  light  of  recent 
err  decisions  and  the  Department's 
policy  regarding  such  adjustments,  as 
outlined  in  AFBs  92/93.  the  Department 
should  reject  entirely  NSK's  reported 
home  market  early  payment  discounts, 
distributor  incentives,  performance 
incentives,  and  limip-sum  PSPAs.  and 
NTN's  home  market  discount 
adjustment.  Timken  also  contends  that, 
to  the  extent  that  any  adjustment  is 
allowed  for  NSK's  reported  home 
market  return  rebates  and  PSPAs,  the 
Department  should  adjust  for  these 
expenses  as  indirect  expenses. 

NSK,  dting  numerous  passages  from 
the  public  version  of  the  Department's 
1992-93  NSK  home  market  verification 
report  dated  July  8.  1994  {NSK Report). 
argues  that  the  Department  thoroughly 
verified  each  of  these  reported 
adjustments  and  correctly  treated  them 
as  direct  adjustments  to  FMV.  NSK 
states  that  its  distributor  incentive 
rebate,  early  payment  discount,  and 
performance  incentive  rebate 
calculations  reflect  s  fixed  and  constant 
percentage  of  sales  and,  as  such, 
accurately  reflect  individual  in-scope 
specific-transaction  expense  amounts. 
NSK  adds  that  its  PSPAs.  lump-sum 
PSPAs,  and  return  rebates  also  warrant 
direct  adjustments  to  FMV.  NSK  further 
states  that  if  the  Department  accepts 
Timken 's  pKwition  that  none  of  these 
expenses  warrant  direct  adjustment  to 
FMV,  the  Department  should,  at  a 
minimum,  treat  them  as  indirect 
adjustments  to  FMV. 

NTN  argues  that  it  correctly  allocated 
its  discounts  to  in-scope  merchandise 
and  that  there  is  no  basis  for  the 
complete  rejection  of  this  expense. 

Department's  Position:  In  fight  of  the 
CIT's  decisions  in  Torrington  Co.  v. 
United  States.  818  F.  Supp.  1563,  1579 
(1993)  {Toningfon  1),  and  Torrington 
Co.  V.  United  States.  881  F.  Supp.  622. 
640  (March  31,  1995)  (Tomngton  //). 
which  state  that  the  Department  may 
not  use  a  methodology  which  allows  for 
the  inclusion  of  PSPAs  and  rebates  on 
out-of-Kope  merchandise  when 


calculating  adjustments  to  FMV,  and  the 
CIT's  decision  in  Torrington  Co.  v. 
United  States.  832  F.  Supp.  379.  390 
(1993).  which  restated  the  above  and 
also  applied  the  same  rationale  to 
discount  adjustments  to  FMV.  for  these 
final  results  we  have  followed  our 
policy  as  detailed  in  AFBs  92/93. 

In  general,  we  accept  claims  for  direct 
discount,  rebate,  and  price  adjustments 
to  FMV  if  actual  amoimts  are  reported 
for  each  transaction  and  the  adjustment 
is  not  based  on  allocations.  Discounts, 
rebates,  and  price  adjustments  based  on 
allocations  are  not  allowable  as  direct 
adjustments  to  FMV  because  allocated 
adjustments  have  the  effect  of  distorting 
individual  prices  by  diluting  the 
discounts  or  rebates  received  on  some 
sales,  inflating  them  on  other  sales,  and 
attributing  them  to  still  other  sales  that 
did  not  actually  receive  any.  Thus,  they 
have  the  effect  of  partially  averaging 
prices.  Just  as  we  do  not  allow 
respondents  to  report  average  prices.  %ve 
do  not  allow  average  direct  additions  to 
or  subtractions  from  FMV.  Although  we 
usually  average  FMVs  on  a  monthly  or. 
where  appropriate,  annual  basis,  we 
require  individual  prices  to  be  reported 
for  each  sale.  Ho«vever,  if  allocated 
scope-spedfic  adjustments  were  granted 
as  a  constant  and  fixed  percentage  of 
sales  on  all  transactions  for  which  they 
were  reported,  such  that  the  allocations 
reflected  the  actual  amounts  for  each 
individual  sale,  we  allow  the 
adjustment  as  a  direct  adjustment  to 
FMV.  Alternatively,  if  these  scope- 
spedfic  adjustments  were  allocated  on  a 
customer-  or  product-spedfic  basis,  but 
there  is  no  evidence  of  a  fixed  or 
constant  percentage,  we  treat  them  as 
indirect  selling  expenses  (see  AFBs  92/ 
93  at  10929). 

We  also  do  not  allow  any  dired 
adjustments  to  FMV  if  the  allocation 
includes  non-scope  merchandise.  The 
only  exception  is  if  the  adjustment  was 
granted  as  a  fixed  and  constant 
percentage  of  all  sales  such  that  the 
apportionment  of  the  total  expense  to 
in-scope  and  non-scope  merchandise 
yielded  the  exad  amount  per  unit  paid 
on  sales  of  in-scope  merchandise  (see 
Torrington  U  where  the  CTT  dted  the 
Federal  Circuit's  decision  in  Smith 
Corona  Group  v.  United  States.  713  F. 
2d  1568, 1580  (Fed.  Qr.  1983).  cert, 
denied.  465  U.S.  1022  (1984)). 

For  these  final  results  we  have 
reviewed  NTN's  and  NSK's  reported 
discount,  rebate,  and  price  adjustments 
to  FMV  in  light  of  this  policy  and  we 
have  made  the  following 
determinations: 

(1)  NSK's  Early  Payment  Discounts: 
NSK  calculated  this  adjustment  using  a 
distributor-spedfic  allocation 
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methodology  whereby  it  divided  the 
total  early  payment  discount  amoimts 
taken  by  a  distributor  during  the  POR  by 
the  total  payments  it  received  &t>m  the 
distributor  during  the  review  period.  To 
derive  its  per-transadion  discount 
expense  amoimts,  NSK  applied  this 
ratio  to  the  unit  price  of  each  of  its 
reported  transactions  which  refleded  a 
sale  to  the  specific  distributor.  While 
this  adjustment  refleds  customer- 
spedfic  allocations  which  include  non- 
scope  merchandise,  we  have  determined 
that  NSK's  early  payment  discounts 
refled  a  fixed  and  constant  percentage 
of  its  sales  to  its  distributors  and 
warrant  a  dired  adjustment  to  FMV. 

NSK's  distributors  do  not  pay  NSK 
each  time  a  purchase  is  made  (i.e..  on 
a  transadion-spedfic  basis).  Rather. 
NSK  bills  the  distributors  and  the 
distributors  pay  NSK  for  a  month's 
purchases,  lliis  monthly  payment 
reflects  all  purchases  during  the  month 
of  both  in-scope  and  non-scope 
merchandise.  Those  distributors  who 
pay  early  dedud  from  their  monthly 
payment  to  NSK  an  amount  equal  to  the 
discount  rate  NSK  established  for 
payment  within  that  specific  time 
period.  The  rate  thus  applies  equally  to 
all  the  merchandise  covered  by  the 
payment.  As  stated  by  the  CTT  in 
Torrington  U,  "in  Smith  Corona  the 
court  approved  an  apportionment  of 
total  rebates  f>aid  between  in  and  out-of- 
scope  sales  because  the  apportionment 
yielded  the  adual  amount  per  imit  paid 
on  sales  of  in-scope 
merchandise  *   *   *.  Such  an 
apportionment  was  possible  because  the 
rebates  in  Smith  Corona  were  granted  as 
a  fixed  percentage  of  sales,  regardless  of 
the  models  sold."  In  the  present  case, 
regardless  of  the  combination  of  in- 
scop>e  and  non-scope  merchandise 
purchased  by  the  distributor  within  the 
month,  the  discount  rate  granted 
remained  the  same  and  we  found  no 
evidence  on  the  record  to  suggest  that 
the  distributor  would  have  paid 
differently  if  only  in-scope  or  only  non- 
scope  merchandise  was  purchased. 

Furthermore,  at  verification  we 
examined  documentation  that 
demonstrated  that,  for  every  distributor 
who  received  such  discounts,  the 
distributor's  payments  qualified  it  for 
the  same  discount  category  each  month 
during  the  POR.  In  other  words,  each 
distributor  consistently  remitted 
payment  to  NSK  the  same  number  of 
days  early  each  month  during  the  POR. 
Although  the  rates  a  distributor  received 
varied  throughout  the  POR  due  to  the 
fad  that  NSK  altered  its  discount 
schedule  throughout  the  POR,  for  the 
segment  of  the  POR  where  each 
discount  schedule  was  in  effed,  the  rate 


granted  to  a  distributor  was  fixed  and 
constant  within  that  segment  because 
the  distributor  did  not  aher  its  payment 
pattern.  When  calculating  its  reported 
discounts  NSK  combined  a  distributor's 
rates  throughout  the  POR  such  that  the 
resulting  fador  refleded  the  average  rate 
the  distributor  received  throughout  the 
POR.  We  have  determined  that,  if  NSK 
were  simply  to  apply  to  a  distributor's 
sales  within  each  segment  of  the  POR 
the  rate  in  effsd  for  the  distributor 
during  that  same  segment,  the 
allocations  would  yield  adual 
individual  sale  amounts  and  correctly 
apportion  the  expense  to  in-scope  and 
non-scope  merchandise.  It  was  only 
when  NSK  combined  its  discounts  into 
a  single  POR  allocation  that  it  distorted 
the  fixed  and  constant  discount 
percentages.  Therefore,  for  these  final 
results  we  have  re-calculated  NSK's 
reported  discounts  so  that,  each  time  a 
distributor's  rate  varied  in  the  POR,  that 
different  rate  is  attributed  to  all  of  NSK's 
reported  sales  to  that  distributor  within 
that  segment  of  the  POR.  As  a  result,  we 
have  made  a  dired  adjustment  to  FMV 
for  NSK's  early  payment  discounts,  re- 
calculated as  discussed  above. 

(2)  NSK's  Return  Rebates:  For  certain 
home  market  sales  made  by  related  and 
unrelated  distributors,  NSK  grants  a 
return  rebate  on  a  customer-  and  part 
number-specific  basis.  To  derive  this 
expense  fador.  NSK  totaled  return 
amounts  paid  to  a  distributor  for  a 
spedfic  part  number  during  the  POR, 
then  divided  this  amount  by  the  total 
sales  value  of  that  part  from  NSK  to  the 
distributor.  NSK  then  applied  this  ratio 
to  the  unit  price  reported  for  each  of  its 
sales  to  the  distributor  of  the  specific 
part  number  to  yield  an  expense  for 
each  transaction.  Since  the  allocation 
was  part-spedfic,  it  is  necessarily  scope- 
specific  and  accurately  refleds  an 
adjustment  attributable  to  in-scope 
merchandise  alone.  At  verification  we 
verified  that  NSK  correctly  reported  a 
return  rebate  adjustment  only  for  those 
sales  which  may  have  involved  return 
rebates.  However,  although  NSK's 
calculations  produce  part-spedfic 
allocations,  there  is  no  evidence  on  the 
record  that  NSK  granted  these  rebates  as 
a  fixed  and  constant  percentage  of  its 
sales.  As  a  result,  we  cannot  ascertain 
that  the  transaction  amounts  NSK 
reported  are  identical  to  those  that  were 
adually  incurred  for  each  individual 
sale.  Therefore,  we  have  treated  NSK's 
reported  return  rebates  as  indired 
selling  expenses  and  adjusted  FMV 
accordingly. 

(3)  NSK's  Distributor  Incentives:  For 
those  distributors  who  sold  in-scope 
and  non-scope  NSK  merchandise  to 
NSK-approved  sub-distributors.  NSK 


granted  the  distributors  incentive 
rebates  equal  to  a  set  percentage  of  the 
distributor's  gross  sales  value  (based  on 
the  distributor's  price  to  the  sub- 
distributor) to  the  approved  sub- 
distributors. We  verified  that  this 
percentage  did  not  change  during  the 
POR.  since  throughout  the  POR  Uie 
eUgible  distributors'  rebete  amounts 
were  equal  to  a  constant  and  fixed 
percentage  of  each  distributor's  sales  to 
the  approved  sub-distributors.  While  we 
recognize  that  NSK  incurred  this 
expense  as  a  fixed  percentage  of  its 
distributors'  sales  to  certain  sub- 
distributora.  we  note  that  NSK  did  not 
report  this  expense  in  the  same  manner. 
Rather,  NSK  reported  its  rebate  amoimts 
as  a  percentage  of  its  own  sales  to  each 
distributor  during  the  POR.  In  other 
words,  the  amount  of  rebates  paid  to  a 
distributor  during  the  POR  was  divided 
by  NSK's  sales  to  the  distributor  during 
the  POR  and  the  resulting  ratio  was 
applied  to  the  unit  price  of  each  sales 
transaction  to  the  distributor  reported  in 
NSK's  response.  While  the  rebate 
amounte  NSK  incurred  where  a  function 
of  NSK's  distributors'  sales  to  certain 
sub-distributors,  they  were  not  a 
function  of  NSK's  sales  tc  the 
distributor.  NSK  provided  no  evidence 
suggesting  that  the  rebates  were  a 
function  of  the  sales  to  the  distributor 
over  which  they  were  allocated,  nor  did 
it  provide  evidence  demonstrating  that 
there  was  a  dired  relationship  between 
its  sales  to  a  distributor  and  the 
distributor's  sales  to  a  sub-distributor. 
Therefore  we  are  not  convinced  that 
NSK  incurred  this  expense  as  a  constant 
and  fixed  percentage  of  NSK's  sales  to 
its  distributors.  In  addition,  by  reporting 
this  expense  on  the  basis  of  its  sales  to 
distributors.  NSK  neither  calculctcd 
accurate  individual-transadion  expense 
amounts  nor  did  it  accurately  apportion 
the  expenses  to  in-scope  and  non-scope 
merchandise.  We  have,  therefore, 
disallowed  an  adjustment  to  FMV  for 
NSK's  reported  distributor  incentives. 

(4)  NSK's  performance  Incentives: 
During  the  POR  NSK  granted  to  certain 
distributors  an  incentive  rebate  based  on 
the  distributors'  improvement  in  sales 
over  a  spedfied  time  period.  The 
{wrcentage  of  the  rebate  granted  was 
diredly  dependent  upon  a  distributor's 
percentage  increase  in  purchases  from 
NSK.  NSK  calculated  its  performance 
rebates  expense  fador  by  dividing  the 
total  rebates  granted  to  a  distributor 
during  the  POR  by  NSK's  totals  sales  of 
both  in-scope  and  non-scope 
merchandise  to  the  distributor  during 
the  POR.  At  verification  NSK 
demonstrated  that  a  distributor  received 
a  constant  rebate  percentage  where  its 
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p«jn:entage  improvement  in  sales  was 
unchanged  throughout  the  POR. 
However,  the  distributor's  improvement 
depended  on  additional  purchases  of 
both  in-scope  and  non-scope 
mert:handisu.  NSK  did  not  identify  what 
portion  of  that  improvement  was 
attributable  to  in-scope  merchandise, 
and  provided  no  means  by  which  we 
could  determine  that  portion 
attributable  to  in-scope  purchases.  As  a 
result,  it  is  reasonable  to  conclude  that, 
if  all  additional  non-scope  purchases 
were  excluded,  the  improvement 
attributable  to  only  in-scope 
merchandise  could  be  at  a  percentage 
rate  different  from  the  rate  for  the 
overall  improvement  in  purchases. 
Bas^  on  the  evidence,  we  have 
determined  that  NSK's  allocation 
methodology  does  not  result  in  an 
accurate  apportionment  of  these 
expenses  to  in-8t:ope  merchandise.  In 
addition,  the  evidence  on  the  record 
does  not  provide  an  alternative  method 
that  would  allow  us  to  remove  the 
expense  amounts  reported  for  non-scope 
merchandise.  We  have,  therefore, 
disallowed  this  adjustment. 

(5)  NSKs  PSPAs:  NSKs  PSPAs  reflect 
NSK's  alteration  of  prices  for  completed 
transactions,  alterations  to  provisional 
prices  to  reflect  negotiated  prii» 
agreements,  and  corrections  of  clerical 
errors.  NSK  calculated  its  reported 
individual-transaction  PSPAs  by 
dividing  the  total  PSPAs  made  for  a 
customer  per  part  number  during  the 
POR  by  NSK's  total  sales  of  the  part  to 
the  customer  during  the  POR.  NSK 
applied  the  resulting  ratio  to  the  unit 
price  for  all  its  reported  sales  of  the  part 
to  the  customer.  As  we  stated  earlier 
when  discussing  NSK's  return  rebates, 
since  a  part-specific  allocation  is 
necessarily  scope-speciru;.  NSK's 
allocation  methodology  clearly 
calculates  the  actual  expense 
attributable  to  in-scope  merchandise. 
Mowever.  we  have  determined  that  this 
allocation  is  neither  transaction-specific 
nor  representative  of  a  fixed  and 
constant  percentage.  For  example,  NSK 
does  not  trace  the  adjustments  directly 
to  the  actual  transactions  for  which  they 
were  incurred,  but  rather  aggregates  all 
PSPAs  by  <:ustomer  and  by  part, 
allocates  them,  and  applies  the 
allocation  ratio  equally  to  all 
transactions.  In  addition,  there  is  no 
evidence  demonstrating  the  NSK's 
PSPAs  were  granted  as  a  fixed  and 
con.stant  per«:«nlage  of  all  .sales  to  the 
customer.  Rather,  the  pen:entage 
adju.Htment  for  each  PSPA  varied 
according  to  the  spei.ifics  of  each 
negotiated  prit:e,  clerii.n!  error,  or  other 
alteration  in  individual  prices.  We  have. 


therefore,  treated  NSK's  reportc  i  PSPAs 
as  indirect  selling  expenses. 

(6)  NSK's  Lump-Sum  PSPAs:  To 
derive  its  reported  lump-sum  PSPA 
individual-transaction  expense 
amounts,  for  each  customer  NSK  totaled 
the  lump-sum  price  adjustment  granted 
during  tne  POR  and  then  divided  this  by 
its  total  POR  sales  to  the  customer. 
Then,  for  each  of  its  reported  sales  to 
the  customer.  NSK  applied  the  resulting 
ratio  to  the  reported  unit  price.  We 
verified  that  NSK  either  attributed  the 
lump-sum  rebate  correctly  to  the  part 
number  to  which  it  applied  {i.e.,  the 
rebate  was  scope-specificLpr  it 
correctly  attributed  a  PSf'AVnount 
granted  on  a  group  of  produdts  to  the  in- 
scope  merchandise.  However,  we  found 
no  evidence  on  the  record  or  at 
veriflcation  that  supports  the  notion  that 
NSK's  lump-sum  price  adjustments 
were  transaction-specific  or  granted  as  a 
fixed  and  constant  percentage  of  all 
sales  to  a  customer.  Therefore,  we  have 
treated  NSK's  reported  lump-sum 
PSPAs  as  indirect  selling  expenses. 

(7)  NSK's  Stock  Transfer  Commission: 
When  NSK  does  not  have  a  specific  part 
available,  whether  an  in-scope  or  non- 
scope  part,  a  distributor  who  needs  the 
part  may  obtain  it  from  another  of  NSK's 
distributors.  NSK  then  grants  the  latter 
distributor  a  percentage  of  the  price  the 
needy  distributor  was  ultimately  paid 
for  the  part  by  its  customer.  In  this  way, 
these  stock  transfere  are  very  similar  to 
NSK's  distributor  incentive  rebates  in 
that  the  commission  amount  NSK  pays 
to  the  distributor  who  locates  the  part  is 
based  on  the  needy  distributor's  price  to 
the  ultimate  customer.  Like  its 
distributor  incentive  rebates.  NSK 
allocated  these  commissions  on  the 
basis  of  its  sales  to  the  distributor  to 
which  the  commission  was  paid.  As  a 
result,  these  commissions  are  reported 
as  a  function  of  a  total  sales  value  to 
which  they  have  no  direct  relationship, 
and  there  is  no  evidence  that  a  direct 
relationship  exists  between  NSK's  sales 
to  the  distributor  which  had  the  part 
and  the  needy  distributor's  sales  to  the 
end  user  to  which  the  part  was 
ultimately  sold.  Therefore,  as  we 
explained  for  NSK's  distributor 
incentives,  while  the  commissions  were 
granted  as  a  fixed  and  constant 
pen:entag0  of  the  needy  distributor's 
sales  to  the  end  user,  they  were  not 
granted  as  a  fixed  and  constant 
percentage  of  NSK's  sales  to  the 
supplying  distributor.  We  have, 
therefore,  disallowed  this  adjustment. 

(8)  NTN's  Dist:ouiit8:  We  have 
reexamined  NTN's  discount  adjustment 
methodology  and  have  concluded  that, 
while  NTN's  reported  discounts 
accurately  reflect  the  actual  per-unit 


discount  expense  NTN  incurred  on  in- 
scope  merchandise,  NTN's  allocation 
methodology  is  not  transaction-spedflc 
and  there  is  no  evidence  on  the  record 
that  NTN  grants  its  discounts  as  a  fixed 
(wrcentage  of  its  sales.  For  these  final 
results  we  have,  therefore,  treated 
NTN's  reported  home  market  discounts 
as  indirect  selling  expenses. 

With  the  exception  of  NSK's  early 
payment  discounts,  our  final 
determinations  regarding  the  above 
adjustments  to  FMV  reflect  changes 
from  our  preliminary  results.  We  have, 
therefore,  adjusted  our  Gnal  results 
margin  calculations  for  NSK  and  NTN 
accordingly. 

Conunents  Concerning  Coat  of 
Production  and  Conaferucted  Value 

Comment  19:  The  petitioner  argues 
that,  in  accordance  with  section 
773(e)(2)  of  the  Tariff  Act.  when 
calculating  statutory  profits  added  to  CV 
in  accordance  with  section  773(e)(1)(B) 
of  the  Tariff  Act,  the  Department  should 
exclude  those  sales  to  related  parties 
which  it  determined  were  not  at  arm's 
length. 

NiN  argues  that  nothing  in  the  statute 
suggests  that  the  DefMilment  should 
determine  whether  a  sale  was  at  arm's 
length  when  calculating  profit  for  CV. 
NTN  and  NSK  point  out  that  the  issue 
is  moot  in  this  current  review  because 
the  [Department  found  that  all  of  NTN's 
and  NSK's  home  market  related-party 
sales  were  at  arm's  length. 

Department's  Position:  As  indicated 
by  both  NTN  and  NSK,  the  two 
respondents  in  this  review  for  which  an 
arm's-length  test  was  required,  we 
found  all  related-party  home  market 
sales  at  arm's  length.  As  a  resuh, 
Timken's  concerns  are  unfounded  in 
these  reviews  and  we  have  not  altered 
our  calculations  for  NTN  and  NSK  for 
these  final  results. 

Comment  20:  Timken  argues  that 
statutory  profit  calculations  should  also 
exclude  home  market  below-cost  sales 
which  have  been  disregarded  in 
accordance  with  section  773(b)  of  the 
Tariff  Act.  Timken  argues  that  because 
CV  is  a  proxy  for  FMV  when  prices  and 
other  data  are  inadequate  or 
unavailable,  and  because  below-cost 
sales  are  disregarded  when  sales  form 
the  basis  of  FMV,  balance  in  the  statute 
requires  that  the  same  sales  be 
disregarded  for  CV  as  are  disregarded 
for  FMV,  citing  Timken  Company  v. 
United  States.  11  CIT  785,  797,  673  F. 
Supp.  495,  507  (CIT  1987)  and 
Associacion  Colombiana  Exportadores 
de  Flores  v.  United  States.  13  OTIS,  19 
704  F.  Supp.  1117.  1124  (CIT  1989). 
Timken  also  argues  that  below-cost  sales 
should  be  excluded  frx)m  the  CV  profit 
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calculation  because  such  sales  are  not  in 
the  ordinary  course  of  trade.  Timken 
contends  that  because  the  definition  of 
CV  specifies  that  statutory  profits 
should  be  calculated  on  the  basis  of 
sales  in  the  ordinary  course  of  trade 
(section  773(e)(1)(B)  of  the  Tariff  Act), 
below-cost  sales,  when  in  substantial 
quantities  over  an  extended  period  of 
time,  must  be  disregarded  when 
calculating  profit  for  CV. 

Timken  also  points  out  that  the 
United  States  has  taken  the  position  that 
disregarded  below-cost  sales  are  not 
considered  as  sales  in  the  normal  course 
of  trade,  as  referred  to  in  Article  VI  of 
the  General  Agreement  on  Tariffs  and 
Trade  (GATT)  and  the  Antidumping 
Code.  Finally,  Timken  recognizes  the 
recent  decision  by  the  CIT  against  its 
position,  but  respectfully  submits  that 
the  decision  was  in  error. 

NSK  argues  that  the  below-cost  sales 
test  (section  773(b)  of  the  Tariff  Act) 
applies  only  when  the  Department  bases 
FMV  on  home  market  or  third-country 
prices.  It  does  not  extend  to  the  CV 
provision  because,  in  NSK's  view. 
Congress  specifically  did  not  intend  to 
apply  it  to  CV.  NSK  further  adds  that 
the  statute's  definition  of  "ordinary 
course  of  trade"  (section  771(15)  of  the 
Tariff  Act)  does  not  limit  sales  in  the 
ordinary  course  of  trade  to  sales  above 
cost.  NSK  also  contends  that  the  fact 
that  section  771(15)  of  the  Tariff  Act  as 
amended  by  the  recently  passed 
Uruguay  Round  Agreements  Act    ' 
(URAA)  specifically  characterizes 
below-cost  sales  as  outside  the  ordinary 
course  of  trade  constitutes  evidence  that 
the  previous  statute,  the  one  in  effect  for 
these  TRB  reviews,  meant  the  contrary. 

NTN  argues  that  the  structure  of  the 
statute  as  a  whole  indicates  that  there 
was  no  Congressional  intent  to  Unk  the 
concepts  of  sales  in  the  ordinary  course 
of  trade  and  sales  below  the  cost  of 
production.  NTN  contends  that  the 
Department  correctly  interprets  the 
statute  by  making  its  ordinary-course-of- 
trade  determination  prior  to  the 
determination  of  whether  sales  are 
below  cost.  To  do  so  any  other  way, 
argues  NTN,  would  be  redundant 
because  sales  below  cost  would  have 
already  been  excluded  as  not  in  the 
ordinary  course  of  trade.  NTN  maintains 
that  the  petitioner  has  provided  no 
evidence  of  its  position  and  further 
states  that  the  very  structure  of  the  CV 
calculation  demonstrates  that  it  is 
intended  to  approximate  a  sale  made 
above  cost. 

Department's  Position:  We  disagree 
with  Timken  that,  in  these  reviews,  the 
calculation  of  profit  for  CV  should  be 
based  only  on  sales  that  are  priced 
above  COP.  While  we  recognize  that 


section  771(15)  of  the  URAA  requires 
the  exclusion  of  such  sales  from  our  CV 
profit  calculation,  these  TRB  reviews, 
which  were  initiated  prior  to  January  1, 
1995,  are  being  conducted  pursuant  to 
previous  law  and  regulations.  In 
Tonington  U,  ruling  on  the  law  in  effisct 
prior  to  January  1, 1995,  not  only  did 
the  CIT  affirm  that  CV  is  an  alternative 
to  price-based  FMV  and  that  sales  prices 
are  irrelevant  to  a  CV  calculation,  but  it 
specifically  stated  that  "nowhere  does 
the  statute  require  the  exclusion  of 
below-cost  sales  when  determining  the 
profit  amount  in  calculating  CV" 
(Tom'/igton  i7at  633).  We  have, 
therefore,  not  excluded  below-cost  sales 
fit>m  our  CV  profit  calculation  for  these 
final  results. 

Comment  21:  NSK  claims  that  the 
Department  violated  the  antidumping 
law  by  never  estabUshing  the  grounds 
for  collecting  cost  data  from  related- 
party  suppliers.  NSK  contends  that, 
pursuant  to  section  773(e)(3)  of  the 
Tariff  Act,  the  Department  has  the  right 
to  disregard  sales  prices  NSK  paid  to 
related-party  suppliers  in  favor  of  the 
supplier's  COP  only  if  (1)  the 
Department  has  reasonable  grounds  to 
believe  or  suspect  that  an  amount 
represented  as  the  value  of  such  input 
is  less  than  the  COP  of  the  input,  and 
(2)  the  information  being  requested  is 
for  a  "major"  input.  NSK  argues  that, 
because  the  language  in  section 
773(e)(3)  of  the  Tariff  Act  is  identical  to 
that  in  773(b)  of  the  Tariff  Act  (the 
provision  which  grants  the  Department 
the  authority  to  conduct  cost 
investigations),  the  same  threshold 
standard  is  appUcable.  In  other  words, 
NSK  argues  that,  because  the  petitioner 
never  alleged  that  NSK  purchased  an 
input  frY)m  a  related  supplier  at  less 
than  COP,  and  because  the  Department 
never  alleged  or  substantiated  that 
transfer  prices  from  related  suppliers 
were  less  than  COP,  let  alone  whether 
the  input  was  a  "major"  input, 
reasonable  grounds  for  the  collection  of 
this  data  did  not  exist. 

NSK  further  contends  that  the 
[Department  has  no  other  statutory 
authority  for  requesting  related-supplier 
COP  data  and  that  there  is  no  evidence 
on  the  record  to  support  the 
Department's  disregard  of  NSK's 
related-supplier  transfer  prices.  Finally, 
NSK  concludes  that  the  Department 
should  not  use  this  illegally-obtained 
related-supplier  information  and  should 
strike  it  fttim  the  record  of  these 
reviews. 

Timken  argues  that  the  Department's 
preliminary  results  decision  regarding 
NSK's  related-supplier  transfer  prices 
was  justified  and  in  accordance  with  the 
law.  Timken  contends  that  the  standard 


for  analyzing  below-cost  sales  pursuant 
to  section  773(b)  of  the  Tariff  Act  does 
not  require  any  allegation  by  dcHoestic 
parties.  Likewise,  accepting  NSK's 
position  that  the  identical  language  of 
section  773(e)(3)  and  773(b)  constitutes 
the  application  of  the  same  standard, 
Timken  maintains  that  there  is  therefore 
no  requirement  that  the  domestic  party 
has  the  burden  of  submitting  evidence 
of  below-cost  related-party  suppUer 
transfsr  prices.  In  bet,  Timken 
maintains  that  the  resj[)ondent  should 
bear  the  responsibility  of  providing  such 
evidence  because  domestic  producers 
simply  to  not  have  access  to  the 
respondent's  hooks  and  records,  or 
access  to  what  inputs  were  purchased 
from  related  suppUers.  Timken  adds 
that,  given  the  nature  of  TRB 
production,  it  is  also  nearly  impassible 
to  submit  data  regarding  the  production 
costs  at  every  stage  of  production  that 
might  be  a  transfer  point.  Furthermore, 
the  petitioner  states  that  to  require 
allegations  frxim  the  domestic  party  as  a 
prerequisite  for  the  Department's  ability 
to  investigate  would  effectively  curtail 
the  inherent  authority  of  the  Department 
to  conduct  below-cost  sales  and  related- 
party  transfer  price  investigations. 
Timken  also  maintains  that  the 
Department's  collection  of  NSK's 
related-supplier  transfer  prices  was 
justified  because  NSK  has  engaged  in 
below-cost  selling.  Timken  argues  that, 
given  that  NSK  does  sell  at  below-cost 
prices,  it  is  reasonable  to  infer  that  its 
losses  are  passed  back  to  related 
suppliers  which  are  forced  to  transfer 
inputs  at  a  loss.  Finally,  Timken  asserts 
that  there  is  ample  evidence  on  the 
record  for  these  reviews  supporting  the 
Department's  decision  to  disregard  NSK 
related-party  transfer  prices. 

Department's  Position:  We  disagree 
with  NSK.  NSK  erroneously  argues  that 
it  was  imlawful  for  the  Department  to 
request  cost  data  for  parts  purchased 
from  related  suppliers.  NSK's  argument 
is  grounded  on  the  mistaken  notion  that 
section  773(e)(3)  of  the  Tariff  Act 
provides  the  sole  basis  for  requesting 
cost  information  regarding  inputs 
purchased  from  related  suppliers.  Two 
separate  sections  of  the  Tariff  Act  direct 
the  Department  to  disregard  transfer 
prices  for  certain  transactions:  section 
773(e)(2)  which  directs  us  to  disregard 
transfer  prices  if  the  transfer  prices  for 
"any  element  of  value"  do  not  reflect 
their  normal  market  value,  and  section 
773(e)(3)  which  directs  the  Department 
to  disregard  transactions  if  the  transfer 
prices  for  "major  inputs"  are  below  cost 
of  production. 

For  CV  purposes,  pursuant  to  section 
773  (e)(2),  the  Department,  in  general, 
determines  whether  the  transfer  prices 
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for  any  element  of  value  occurred  below 
the  normal  market  value  of  that  element 
of  value.  Pursuant  to  these  statutory 
provisions,  we  do  not  use  transfer  prices 
between  related  companies  to  value  any 
element  of  value  if  such  prices  do  not 
fairly  reflect  the  amount  usually 
reflected  in  sales  of  the  merchandise 
under  consideration  in  the  market  under 
consideration.  This  is  sometimes 
referred  to  as  the  requirement  for  an 
"arm's-length"  price.  To  determine 
whether  the  transfer  prices  reflect  arm's- 
length  prices,  we  normally  compare  the 
transfer  price  to  (1)  the  prices  related 
suppliers  charge  to  unrelated  parties,  or 
(2)  the  prices  charged  by  unrelated 
suppliers  to  the  respondent.  If  we 
disregard  a  transaction  because  the 
respondent  cannot  demonstrate  that  the 
transaction  was  made  at  arm's  length, 
and  there  are  no  other  transactions 
available  for  consideration,  then  we 
must  rely  on  the  "best  evidence 
available"  to  determine  the  value  of  the 
element  of  value.  In  other  words,  if 
there  are  no  arm's  length  prices  for 
components  to  compare  to  transfer 
prices.  "Commerce  generally  usefs)  the 
cost  of  the  components  as  representative 
of  the  value  reflected  in  the  market 
under  consideration"  {see  Final 
determinations  of  Sales  at  less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany  et  al..  54  FR  18992  (1989) 
(AFBs  LTFV).  In  that  situation,  we  must 
determine  whether  to  use  the  reported 
cost  data  as  the  "best  evidence 
available."  Otherwise,  we  cannot  fulHll 
our  statutory  obligation  of  valuing 
elements  of  value  for  CV  purposes. 

Furthermore.  NSK  erroneously  argues 
that,  before  we  cum  request  cost  data  for 
inputs,  we  must  have  a  speciHc  and 
objective  basis  for  suspecting  that  the 
transfer  price  paid  to  a  particular  related 
.supplier  for  a  major  input  is  below  the 
related  supplier's  COP.  NSK's  argument 
is  based  on  the  erroneous  assumption 
that  we  must  rely  upon  sedion  773(e)(3) 
to  request  information  regarding  transfer 
prices  of  components  parts.  As 
demonstrated  above,  section  77n(«)(3) 
simply  provides  an  alternative  biisis  for 
requesting  transfer  price  information. 
We  agree  with  the  petitioner's  argument 
that,  when  a  domestic  party  files  a  COP 
alltigation.  it  does  not  n(H:es.sarily  havo 
information  about  inputs  which  are 
obtained  from  related  suppliers.  We  also 
agree  that  the  petitioner  does  not  have 
the  information  no<:ess<iry  to  specifically 
allege  that  a  particular  input  or  element 
of  value  fn)m  a  related  party  is  priced 
below  C;OP  Therefore,  the  petitioner 
cannot  net:Hssarily  make  COP 


allegations  regarding  specific  related- 
party  inputs.  As  a  result,  we  consider 
our  initiation  of  a  cost  investigation  of 
the  subject  merchandise  that  is  based  on 
a  petitioner's  allegation  a  specific  and 
objective  reason  to  believe  or  suspect 
that  the  transfer  price  from  a  related 
party  for  any  element  of  value  may  be 
below  the  related  suppliers'  COP. 
In  accordance  with  our  standard 
practice  (see.  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  From  France.  60  FR  10538. 
(February  27.  1995)  and  AFBS  LTFV\, 
we  asked  NSK  to  provide  cost  data  for 
inputs  produced  by  related  parties.  NSK 
complied  with  our  request  for 
information  and  supplied  the  transfer 
prices  and  cost  of  production  of  inputs 
ht)m  its  related  parties.  The  record  for 
these  reviews  demonstrates  that  in  its 
response  NSK  also  submitted  a 
comparison  of  the  weighted-average 
transfer  prices  for  those  inputs  NSK 
purchased  from  both  related  and 
unrelated  suppliers.  By  this  comparison 
NSK  intended  to  show  the  arm's-length 
nature  of  its  transfer  prices  where  inputs 
were  purchased  from  both  related  and 
unrelated  suppliers.  This  comparison, 
however,  was  not  useful  in  determining 
whether  related-supplier  transfer  prices 
were  at  arm's  length  because  it  listed 
only  a  limited  number  of  instances 
where  NSK  purchased  an  identical  or 
similar  input  from  both  a  related  and 
unrelated  supplier.  Because  we  could 
not  rely  on  NSK's  related-party  transfer 
price  comparison,  we  examined  in 
detail  the  submitted  COP  and  transfer 
prices  for  all  of  NSK's  related  suppliers. 
We  found  that,  contrary  to  NSK's  claim, 
transfer  prices  from  related  suppliers 
were  often  below  the  suppliers'  COP  for 
that  input  [see  the  proprietary  version  of 
the  Department's  COP  and  CV 
adju-stment  memorandum  for  NSK  dated 
August  9,  1994  (NSK  COP/CV  Memo)). 
Bec;au.se  NSK  was  unable  to  demonstrate 
that  elements  of  value  included  in  its 
submitted  CV  calculations  were 
reflective  of  their  normal  market  value, 
the  submitted  related-party  cost 
information  was  required  by  law. 
Hence,  we  did  not  strike  NSK's  reported 
related-party  cost  information  from  the 
re<;ord  for  these  reviews.  To  the 
contrary,  for  these  final  results,  we 
relied  on  NSK's  submitted  related-party 
<:ost  information  if  the  COP  for  the  input 
exceeded  the  transfer  price  NSK 
reported  for  the  input. 

Comment  22:  NSK  argues  that  the 
Department  unreasonably  adjusted  its 
reported  general  and  administrative 
(G&A)  ex^ienses  to  include  certain  non- 
operating  expenses  which  were  clearly 


not  G&A  expenses  and  not  part  of  NSK's 
COP. 

The  petitioner  argues  that  the 
Department's  inclusion  of  certain 
expenses  NSK  omitted  from  its  reported 
G&A  expenses  was  proper  and  in 
accordance  with  past  Departmental 
practice. 

Department's  Position:  We  agree  with 
the  petitioner.  At  verification  we 
discovered  that  NSK  excluded  from  its 
reported  G&A  expenses  several  items 
which  we  consider  to  be  part  of  the  cost 
of  producing  the  subject  merchandise 
(see  the  NSK  CV/COP  Memo  for  an 
itemization  of  these  expenses).  We 
therefore  included  these  cost  items  in 
NSK's  GkA  expense  calculation  and 
adjusted  NSK's  reported  CCH>  and  CV 
figures  accordingly. 

Comment  23:  The  petitioner  argues 
that  the  revised  credit  expense  ratio 
NTN  reported  for  use  in  those  margins 
calculations  where  the  Department 
based  FMV  on  CV  is  distortive.  To 
eliminate  this  distortion,  Timken 
contends  that  the  Department  should 
use  a  sf>ecific  ratio  originally  submitted 
by  NTN  rather  than  this  revised  ratio. 
NTN  points  out  that  the  revised  CV 
credit  expense  ratio  it  submitted  was 
calculated  at  the  specific  request  of  the 
Department.  NTN  further  states  that  the 
Department  may  choose  to  use  either 
this  revised  ratio  or  the  separate  ratios 
it  originally  reported  in  its  response. 

Department  s  Position:  We  agree  with 
the  petitioner.  In  its  initial 
questionnaire  response  NTN  provided 
us  with  two  separate  credit  ratios  to  be 
used  for  CV  purposes.  One  was  for  NTN 
sales  and  it  was  based  on  the  weighted- 
average  POR  credit  expense  for  NTN. 
The  other  was  for  NTN  Sales  Company, 
Ltd.  (NSCL),  and  it  was  based  on 
NSCL's  weighted-average  POR  credit 
expenses.  Upon  receipt  of  these  ratios 
we  agreed  that  they  accurately  refiected 
NTN's  and  NSCL's  average  credit 
expenses  throughout  the  POR.  but  we 
were  unable  to  separate  certain  of  NTN's 
and  NSCL's  sales  within  our  home 
market  sales  computer  data  bases.  This 
precluded  us  from  applying  the  separate 
credit  expense  ratios.  In  our 
supplemental  questionnaire  we  asked 
NTN  to  either  submit  an  NTN/NSCL 
combined  credit  expense  ratio  or 
indicate  a  way  in  which  we  could 
distinguish  between  certain  of  NTN's 
and  NSCL's  sales  within  our  data  bases. 
NTN  chose  to  submit  a  combined  ratio. 
We  agree  with  Timken  that  this 
combined  ratio  is  distortive.  However, 
since  the  issuance  of  our  preliminary 
results  we  have  derived  a  method  for 
distinguishing  between  certain  of  NTN's 
and  NSCL's  sales  within  our  computer 
data  bases.  As  a  result,  because  they 
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accurately  reflect  the  average  credit 
expenses  incurred  by  NTN  and  NSCL 
during  the  POR,  we  have  determined  to 
use  the  separate  NTN  and  NSCL  credit 
expense  ratios  NTN  initially  reported  in 
our  CV  margin  calculations  and  we  have 
done  so  for  these  final  results. 

Comment  24:  Timken  argues  that  NSK 
failed  to  demonstrate  that  interest 
income  was  related  to  the  normal 
production  of  TRBs.  Timken  contends 
that  the  Department  must  recalculate 
NSK's  financing  expense  by  disallowing 
the  interest  income  offsets. 

NSK  argues  that  at  verification  the 
Department  reviewed  and  accepted  its 
method  for  calculating  interest  expense. 
Therefore,  NSK  contends  that  the 
Department  should  not  alter  its 
preliminary  results  calculations  by 
disallowing  NSK's  interest  income 
offset. 

Department's  Position:  We  agree  with 
NSK.  We  verified  that  the  interest 
income  offset  was  attributed  to  short- 
term  investments  of  NSK's  woricing 
capital.  Therefore,  we  reduced  NSK's 
interest  expense  by  the  amount  of  the 
company's  reported  short-term  interest 
income. 

Comment  25:  NTN  argues  that  the 
adjustment  the  Department  made  to  its 
CV  and  further-manufacturing 
calculations  with  respect  to  a  certain 
related  party  was  incorrect  for  two 
reasons.  First,  NTN  contends  that  the 
Department's  re-calculations,  which 
applied  an  overall  figure  to  all  products, 
were,  in  essence,  a  de  facto  use  of  BIA. 
NTN  argues  that  BIA  was  not  justified 
because  it  submitted  all  the  necessary 
CV  and  further-manufacturing  data  the 
Department  would  need  to  recalculate 
its  CV  and  further-manufacturing  costs 
without  restoring  to  an  overall  figure  for 
all  products.  Second,  NTN  states  that 
the  Department's  recalculations 
incorrectly  used  figiues  from  an  exhibit 
in  its  original  questioimaire  re8{K)nse 
and  NTN  indicated  the  correct  figures 
the  Department  should  have  used  from 
another  exhibit  in  its  response. 

Timken  argues  that  the  Department's 
recalculations  of  NTN's  reported  CV  and 
further-manufacturing  costs  were  not 
based  on  BIA  but  on  actual  data  frtim 
NTN's  response.  Timken  further  notes 
that  the  figutes  from  the  exhibit  which 
NTN  claims  the  Department  should  use 
are  also  incorrect.  'Timken  provided 
figures  from  the  same  exhibit  which  it 
states  should  be  used  in  the 
Department's  recalculation. 

Department's  Position:  We  agree  in 
part  with  the  petitioner  and  the 
respondent.  We  used  information  that 
was  submitted  by  NTN  and  its  related 
supplier  for  our  calculation  of  the 
adjustment  in  our  preliminary  results. 


Therefore,  our  adjustmrait  was  not  based 
on  BIA.  The  submitted  cost  of  inputs 
frt)m  a  related  party  were  included  at 
the  transfer  price  which  was  below  the 
COP.  Therefore,  we  increased  NTN's 
cost  of  manufacturing  (COM)  to  reflect 
the  related-supplier's  COP.  However,  as 
both  the  petitioner  and  the  respondent 
pointed  out,  one  of  the  amounts  we 
used  in  the  related-party  input 
adjustment  calculation  for  the 
preliminary  results  was  incorrect.  We 
intended  to  use  the  cost  of  goods 
manufactured  (COGM)  fr^nn  NTN's 
sample  plant,  but,  instead,  we  used  only 
the  material  cost  of  the  sample  plant. 
We  revised  our  adjustment  calculation 
for  the  final  results  to  reflect  the  COGM 
of  the  sample  plant  as  we  had  intended 
for  the  preliminary  results.  In 
calculating  the  CC5gM,  we  included  the 
effiect  of  the  plant's  change  in  the  work- 
in-process  inventory 

Cioniinent  26:  Timken  argues  that 
NTN's  reported  repacking  expenses  for 
its  furthei^processed  merchandise  are 
unrealistic  and  that  the  Department 
should  re-examine  NTN's  further- 
processing  calculations,  determine  if 
NTN  has  misreported  these  expenses, 
and  make  any  appropriate  adjustments 
for  the  final  results. 

NTN  argues  that  the  U.S.  packing 
expenses  it  reported  for  its  mrther- 
processed  merchandise  were  accurate 
and  that  the  Department  should  not 
change  its  treatment  of  these  expenses 
for  these  final  results. 

Department's  Position:  We  agree  with 
the  respondent.  Based  on  the 
information  on  the  record,  we  have  no 
reason  to  conclude  that  NTN's 
submitted  packing  costs  are 
understated.  Accordingly,  no 
adjustment  to  these  packing  costs  is 
appropriate. 

Comment  27:  Timken  argues  that 
NTN  incorrectly  reported  its 
depreciation  on  idle  production  assets 
by  not  treating  it  as  an  overhead 
expense  in  calculating  COM,  and  that 
the  Department  should  adjust  NTN's 
COP  calculation  accordingly. 

NTN  argues  that  the  method  it  used 
to  report  its  idle  asset  depreciation  is 
identical  to  that  used  by  the 
Department's  accoimting  office  in  a 
recent  AFB  verification.  NTN  further 
states  that  its  depreciation  on  idle  assets 
is  unrelated  to  producing  subject 
merchandise  and  is  properly  not  part  of 
COP.  NTN  also  argues  that  it  has 
reported  its  costs  in  accordance  with  the 
Generally  Accepted  Accounting 
Principles  (GAPP)  of  Japan  and  that  the 
Department  should  therefore  accept  its 
reported  COP  calculations. 

Department's  Position:  We  agree  with 
NTN  that  it  properly  accounted  for  costs 


associated  with  depreciation  of  its  idled 
equipment.  The  equipment  at  issue  was 
never  used  to  produce  subject 
merchandise.  In  these  instances  we 
normally  include  the  depreciation 
expense  of  idle  production  assets  as  part 
of  G&A  expenses.  Because  NTN 
included  the  depreciation  expense 
associated  with  all  idle  equipment  for 
the  entire  plant  in  its  submitted  G&A 
expense  calculation,  an  adjustment  for 
depredatian  of  idle  equipment  is 
unbecessaiy. 

Comment  28:  Timken  argues  that 
NTN  has  not  demonstrated  that  its 
reported  interest  income  offsets  are 
related  to  normal  operation  or  short- 
term  deposits,  in  particular,  Timken 
points  out  that  NTN's  interest  income 
includes  income  from  the  sales  of 
market  securities,  which  Timken 
contends  is  unlikely  to  be  derived  from 
the  short-term  investment  of  woiking 
capital.  Timken  further  argues  that  the 
Department  should  eliminate  the  efEscts 
of  foreign  exchai^  adjustments  on 
NTN's  corporate  financing  rate.  The 
petitioner  states  that  the  Department  has 
generally  rejected  accounting 
adjustments  that  influence  corporate 
financing  rates  and  should  do  so  again 
here. 

NTN  argues  that  it  has  used  the  exact 
methodology  in  this  review  as  it  has  in 
past  reviews  of  TRBs  and  that,  absent  a 
reason  for  rejecting  this  methodology, 
the  Department  should  accept  its 
reported  interest  income  offsets  and 
financing  expenses. 

Deportoient's  Positioji:  We  agree  in 
part  with  the  petitioner.  In  our 
preliminary  results  we  computed 
interest  expense  using  the 
unconsolidated  financial  statements  of 
NTN  and  its  related  selling  entity  NSCL 
For  the  final  results  we  recalculated 
interest  expense  using  information  from 
NTN's  consolidated  financial 
statements,  which  is  consistent  with  our 
normal  practice.  We  reduced  NTN's 
consolidated  interest  expense  by  NTN's 
submitted  unconsolidated  short-term 
interest  income  and  we  excluded  the 
income  from  the  trading  of  marketable 
sectuities,  gains  on  foreign  exchange 
transactions,  and  NSCL's  reported 
interest  income  irom  our  recalculation 
of  NTN's  financing  expense.  In  this 
case,  we  did  not  offset  NTN's  interest 
expense  by  amounts  received  from 
marketable  securities  investments 
because  the  income  from  these 
securities  was  not  shown  to  be  derived 
from  the  company's  short-term  working 
capital  investments.  We  did  not  include 
the  foreign  exchange  transaction  gains 
because  we  could  not  confirm  that  the 
reported  amounts  related  to  costs 
included  in  NTN's  COP  and  CV  figures. 
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We  excluded  the  submitted  short-term 
interest  income  of  NSC  because  the 
amount  reported  exceeded  the  total 
amount  of  interest  intxime  reported  in 
NSCL's  submitted  Financial  statements. 

Comment  29:  Timken  contends  that 
level-of-trade  differences  have  no 
meaning  within  (he  context  of  CV 
bec:au8e  CV  is  intended  to  reflect 
expenses  generally  incurred  on  sales  of 
subject  merchandise  in  the  home 
market.  Timken  argues  that  the 
Department  must  therefore  eliminate 
from  NTN'fl  CV  calculations  any  data 
related  to  differences  in  levels  of  trade. 

hTTN  argues  that  level-of-trade 
differences  do  have  meaning  within  the 
context  of  CV  because  its  selling 
expenses  are  incurred  in  different 
amounts  for  each  level  of  trade.  NTN 
contends  that  the  Department  has 
(insistently  accepted  its  home  market 
expenses  differentiated  by  level  of  trade 
and  should  not  ignore  this  distinction  in 
the  context  of  CV. 

Department's  Position:  We  agree  with 
NTN.  We  are  satisfied  that  NTN's 
allocation  of  its  home  market  selling 
expenses  by  level  of  trade  reflects  the 
fact  that  NTN  incurs  different  selling 
expenses  when  selling  at  different  levels 
of  trade,  and  that  these  level-of-trade 
differences  in  selling  expenaea  are 
reflective  of  NTN's  experience  in  selling 
TRBs  in  Japan.  Seciion  772(e)(B)  of  the 
Tariff  Act  states  liiat  the  CV  calculation 
must  include  "an  amount  for  general 
expenses  and  profit  equal  to  that  usually 
reflected  *  •  *."  By  retaining  its  level  of 
trade  distinction  for  those  expenses  it 
included  in  its  CV  calculation.  NTN 
reported  CV  amounts  which  captured  its 
actual  experience  in  selling  TRBs  in 
lapafi  and  ensured  that  its  CV 
calculations  included  expense  amounts 
equal  to  those  which  are  usually 
incurred. 

Miscellaneous  Comments  Regarding 
Level  of  Trade.  VAT- Adjustment 
Methodology,  Aasesament  and  Cash 
Deposit  Rates,  Suppliers'  Knowledge, 
and  Revocation 

Comment  30.  NSK  contends  that  the 
Departmniit  should  add  taxes  to  USP 
whenever  such  taxes  are  assessed  in  the 
home  market,  but  that  it  should  not  add 
taxes  to  FMV  or  otherwise  calculate 
F'MV  so  as  to  include  taxes,  whether 
FMV  is  based  on  home  market  priiw. 
third  country  .sales,  or  CV.  NSK  argues 
that  the  plain  language  of  the  statute 
does  not  doniie  FMV  to  include  taxes 
imposed  in  the  home  market. 
Furthermore.  NSK  states  that  if  Ck)ngress 
had  meant  to  include  taxes  in  every 
calculation  of  FMV.  the  statute,  at  a 
minimum,  would  have  defined  third 
country  prices  and  CV  to  include  such 


taxes.  NSK  also  argues  that,  even  if  the 
Department  refects  its  position,  the 
methodology  the  Department  used  in 
the  preliminary  results  is  incorrect.  NSK 
maintains  that  in  the  preliminary  results 
the  Department  did  not  apply  the  VAT 
to  the  proper  tax  base.  NSK  states  that 
the  err  has  made  it  very  clear  that  the 
VAT  must  be  applied  to  USP  at  the 
same  pKiint  in  the  chain  of  commerce  as 
the  Japanese  tax  authorities  apply  the 
VAT  on  home  market  sales,  citing 
Fedeml-Mogul  Corp.  v.  United  States, 
834  F.  Supp.  1301, 1396  (OT  1903) 
{FederaJ-KtoguD.  NSK  contends  that, 
according  to  Japanese  law,  the  VAT  is 
applied  to  the  net  revenue  of  the  sale 
with  no  ofhet  for  expenses,  whereas  the 
Department  adjusted  all  expenses  fat 
VAT  in  its  preliminary  results. 

Timken  argues  that,  contrary  to  NSK's 
position,  the  Federal  Circuit's  decision 
in  Zenith  Elec.  Corp.  v.  United  States, 
988  F.2d  1573  (Fed.  Qr.  1993).  is 
dispositive  that  FMV  was  intended  to 
include  VAT.  Timken  further  contends 
that,  given  the  language  of  section 
772(d)(1)(C)  of  the  Tariff  Act,  there  is  no 
question  thst  the  "price"  referenced  in 
section  773(a)  of  the  Tariff  Act  must 
include  VAT.  if  applicable.  The 
petitioner  also  argues  that  the 
Department's  preliminary  results  VAT- 
adjustment  methodology  did  in  fact 
correctly  apply  the  tax  rate  to  USP  at  the 
same  point  in  the  chain  of  commerce 
and  appropriately  implemented  the 
statute  and  the  CTT's  instructions  in 
Federal-Mogul. 

Department's  Position:  Concerning 
NSK's  first  argument  that  taxes  should 
never  be  added  to  FMV,  we  disagree. 
Taxes  imposed  in  the  foreign  market  are 
an  integral  part  of  the  final  price  paid 
by  the  customer  and  are  only  "added" 
when  reference  is  made  to  a  tax- 
exclusive  home  market  gross  price. 
Furthermore,  section  772(d)(1)(C)  of  the 
Tariff  Act  directs  us  to  adjust  for  any 
taxes  which  are  rebated  or  uncollected 
by  reason  of  exportation  to  the  extent 
that  such  taxes  are  added  to  or  included 
in  the  price  of  home  market  such  or 
similar  merchandise.  This  means  that 
taxes  should  be  included  in  the  prices 
used  by  the  Department  in  its 
calculation  of  FMV. 

Concerning  our  preliminary  results 
VAT-adjustment  methodology,  in  light 
of  the  decision  by  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
(the  Federal  Circuit)  in  Federal-Mogul  v. 
United  States.  CAFC  No.  94-1097.  we 
have  changed  our  treatment  of  home 
market  consumption  taxes.  For  these 
final  results,  where  merchandise 
exported  to  the  United  Slates  was 
exempt  from  the  consumption  tax.  we 
added  to  the  U.S.  price  the  absolute 


amount  of  such  taxes  charged  on  the 
comparison  sales  in  the  home  market. 
This  is  the  same  methodology  that  we 
adopted  following  the  decision  of  the 
Federal  Circuit  in  Zenith  v.  United 
States.  988  F.2d  1573. 1582  (1993),  and 
which  was  suggested  by  the  Federal 
Qrctiit  in  footnote  4  of  its  decision.  The 
Court  of  International  Trade  (OT) 
overturned  this  methodology  in  Federal- 
Mogul  V.  United  States.  834  F.  Supp. 
1391  (1903).  and  we  acquiesced  to  the 
CTT's  decision.  We  then  followed  the 
CTT's  preferred  methodolosy,  which  was 
to  calculate  the  tax  to  be  added  to  U.S. 
price  by  multiplying  the  adiusted  U.S. 
price  by  the  foreign  market  tax  rate:  we 
made  adjustments  to  this  amount  so  that 
the  tax  adjustment  would  not  alter  a 
"zero"  ore-tax  dumping  assessment. 

The  foreign  exportere  in  the  Federal- 
Mogul  case,  however,  appealed  the 
decision  to  the  Federal  Circuit,  which 
reversed  the  OT  and  held  that  the 
statute  did  not  preclude  Commerce  from 
using  the  "Zenith  footnote  4" 
methodology  to  calculate  taxneutral 
dumping  assessments  (i.e.,  assessments 
that  are  unafliacted  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  QrcTuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Qrcuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

We  have  determined  that  the  "Zenith 
footnote  4"  methodology  should  be 
used.  Firet.  as  we  have  explained  in 
numerous  administrative 
determinations  and  court  filings  over 
the  past  decade,  and  as  the  Federal 
Circuit  has  now  recognized.  Article  VI 
of  the  Gatt  and  Article  2  of  the  Tokyo 
Round  Antidumping  Code  required  that 
dumping  assessments  be  tax-neutral. 
This  requirement  continues  under  the 
new  Agreement  on  Implementation  of 
Article  VI  of  the  GATT.  Second,  the 
Uruguay  Round  Agreements  Act 
(URAA)  explicitly  amended  the 
antidumping  law  to  remove* 
consumption  taxes  from  the  home 
market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
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772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  U.S. 
price  rather  than  subtracted  from  home 
market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  we 
have  elected  to  treat  constmiption  taxes 
in  a  manner  consistent  with  our 
longstanding  policy  of  tax-neutraility 
and  with  the  GATT.  We  have  applied 
this  tax-neutral  methodology  to  our  final 
margin  calculations  for  NTN,  NSK,  Fuji, 
and  Honda,  the  four  companies  for 
which  we  made  a  VAT-adjustment  in 
our  preliminary  margin  calculations  and 
for  which  a  VAT-adjustment  was  again 
necessary  for  these  final  results. 

Comment  31:  NSK  argues  that  the 
Department's  margin  calculations  for 
NSK  were  artificially  inflated  because 
the  Department  failed  to  make  an 
appropriate  level-of-trade  adjustment 
when  comparing  home  market  such  or 
similar  merchandise  to  U.S. 
merchandise  sold  at  a  different  level  of 
trade.  NSK  contends  that  there  is 
sufficient  evidence  on  the  record  to 
quantify  a  level-of-trade  adjustment 
based  on  the  weighted-average 
diffiarenoes  in  prices  at  each  level  of 
trade  and  concludes  that  the 
Department  must  grant  NSK  such  an 
adjustment  when  the  comparison  home 
market  merchandise  was  sold  at  a 
different  level  of  trade  than  the  U.S. 
merchandise. 

NTN  argues  that,  while  the 
Department  correctly  made  a  level-of- 
trade  adjustment  when  comparing  home 
market  such  or  similar  merchandise  to 
U.S.  merchandise  sold  at  a  diffierent 
level  of  trade,  the  Department's 
adjustment,  which  was  cost-based,  did 
not  take  into  account  the  full  price 
differences  between  NTN's  levels  of 
trade.  NTN  contends  that  the  recently- 
enacted  URAA  endorses  such  an 
adjustment,  and  that,  in  accordance 
with  section  1677b(a)(A)  of  the  URAA, 
the  evidence  in  this  review  clearly 
demonstrates  that  differences  in  NTN's 
levels  of  trade  affect  price  comparability 
based  on  a  consistent  pattern  of  price 
differences  between  sales  at  different 
levels  of  trade  in  Japan. 

Timken  argues  that  the  Department 
properly  did  not  grant  NSK  a  level-of- 
trade  adjustment  because  NSK  failed  to 
provide  cost-based  data  documenting  its 
entitlement  to  such  an  ajdustment.  The 
petitioner  points  out  that  the 
Department  and  the  CIT  have 
consistently  held  that  cost-based  data, 
and  not  the  existence  of  price 
differentials  alone,  constitute  the 
evidence  necessary  to  support  a  level-of- 
trade  adjustment.  Timken  maintains 
that  while  the  record  demonstrates  that 
there  are  price  differences  between 
NSK's  reported  home  market  levels  of 


trade,  NSK  provided  no  evidence 
demonstrating  that  these  price 
differences  were  due  to  the  different 
costs  NSK  incurred  in  selling  to 
different  levels  of  trade. 

The  petitioner  also  argues  that,  under 
the  governing  law  for  these  reviews, 
NTN  still  is  not  entitled  to  a  price-based 
level-of-trade  adjustment  because  it  has 
not  met  the  burden  of  quantifying  the 
price-based  level-of-trade  adjustment 
that  it  seeks.  Finally,  Timken  contends 
that,  while  these  subject  reviews  are  not 
governed  by  the  URAA  because  they 
were  initiated  prior  to  January  1, 1995, 
even  if  the  Department  were  to  apply 
the  requirements  of  the  new  law  to 
NTN's  analysis,  NTN  would  still  not  be 
entitled  to  a  price-based  level-of-trade 
adjustment  because  it  has  not     * 
demonstrated  that  there  is  a  consistent 
pattern  of  price  differences  between 
sales  at  different  levels  of  trade. 

Department's  Position:  We  disagree 
with  NTN  and  NSK.  As  described 
below,  NSK's  request  for  a  level-of-trade 
adjustment  was  untimely,  and  NTN  did 
not  qualify  for  the  price-based  level-of- 
trade  adjustment  it  seeks. 

We  have  examined  NSK's  initial  and 
supplemental  questionnaire  responses 
and,  while  NSK  provided  evidence 
demonstrating  that  it  sells  to  distinct 
levels  of  trade,  it  did  not  request  that  we 
make  a  level-of-trade  adjustment  when 
comparing  home  market  such  or  similar 
merchandise  sold  at  one  level  to  U.S. 
merchandise  sold  at  another  level.  In 
fact,  only  in  its  case  brief  did  NSK  firet 
argue  that  a  level-of-trade  adjustment 
should  be  made  and  first  argue  that  this 
adjustment  should  be  price-based.  For 
this  reason  we  find  NSK's  request  for 
such  an  adjustment  to  be  untimely  and 
we  have  not  considered  it  for  these  final 
results  [see,  e.g.,  Fijitsu  General  Ltd.  v. 
United  States,  Slip  Op.  95-44  at  28  (OT 
March  14, 1995),  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  From  Italy: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  57  FR  8295 
(March  9, 1992),  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Steel  Pails  From  Mexico.  55  FR  12245 
(April  2, 1990),  and  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Woven  Wire  Cloth  From 
Japan,  50  FR  10520  (March  15, 1985)). 

We  have  examined  the  record 
evidence  for  NTN  to  determine  if  a 
price-based  level-of-trade  adjustment  is 
warranted.  Basically,  in  accordance 
with  19  CFR  353.58.  in  order  to  make 
the  t3rpe  of  price-based  level-of-trade 
adjustment  NTN  seeks,  we  would  have 
to  be  satisfied  that  the  full  difference  in 
prices  between  levels  of  trade  was  due 
solely  to  level-of-trade  differences  and 


no  other  factore.  If  quantitative  analysis 
reveals  that  there  is  a  pattern  of  price 
diffiarenoes  between  levels  of  trade,  then 
we  can  reasonably  conclude  that  level- 
of-trade  differences  alone  affected  price 
comparability.  If  a  pattern  is  not 
evident,  then  we  can  only  conclude  that 
other  factora,  and  not  level-of-trade 
differences  alone,  caused  the  price 
differences  between  levels  of  trade.  For 
these  final  results  we  conducted  such  a 
quantatitive  analysis  on  NTN's  home 
market  prices,  as  reported  in  its  home 
market  sales  computer  data  base.  For 
each  home  market  model  that  NTN  sold 
to  each  of  its  three  distinct  levels  of 
trade,  we  calculated,  for  each  level  of 
trade,  a  weighted-average  net  price 
adjusted  for  all  those  home  market 
selling  expenses  which  we  determined 
in  our  analysis  warranted  a  direct 
adjustment  to  FMV.  We  then  calculated 
the  percentage  differences  in  the 
weighted-average  prices  between  levels 
of  trade  for  all  models  in  each  month 
the  models  were  sold  throughout  the 
FOR.  We  then  compared  these  monthly, 
model-specific  percentage  differences  to 
determine  if  a  pattern  of  price 
differences  at  different  levels  of  trade 
was  evident. 

Our  comparison  of  NTN's  percentage 
price  differences  revealed  that  there 
were  nimierous  models  for  which  there 
was  no  pattern  in  price  differences 
between  levels  of  trade  in  that  the 
pricing  order  for  certain  random  months 
was  the  reverse  of  the  pricing  order  in 
other  months.  For  example,  for  many 
models  the  pricing  order  for  several 
months  was,  from  highest  priced  to 
lowest,  level-of-trade  2,  level-of-trade  3 
and  then  level-of-trade  1.  However,  in 
other  random  months  the  order  was 
reversed  such  that,  from  highest  to 
lowest,  the  brder  was  level-of-trade  3. 
level-of-trade  1,  then  level-of-trade  2. 
Furthermore,  even  in  those  months 
where  the  pricing  order  was  the  same, 
the  range  of  p>ercentage  price  differences 
between  levels  was  erratic  jn  that  a 
model  may  have  been  sold  at  a  price 
slightly  higher  at  level  1  in  one  month, 
but  much  higher  at  level  1  in  another 
month.  Therefore,  absent  a  discernible 
pattern  in  the  price  differences  between 
level-of-trade,  we  lack  the  evidence 
necessary  to  grant  NTN  a  priced-based 
level-of-trade  adjustment. 

Comment  32:  Fuji  agrees  that  the 
Department  properly  excluded  from  its 
preliminary  results  mai^in  calculations 
that  merchandise  which  met  the  criteria 
for  the  application  of  the  "Roller  Chain" 
principle,  and  which  was,  as  a  result, 
outside  the  scope  of  the  Japanese  TRBs 
order  and  finding.  However,  Fuji 
contends  that  luiless  the  Def>artment 
adopts  one  of  the  three  assessment 
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ctntagies  Fuji  proposes,  the  Departmeot 
will  overasaess  the  amount  of 
antidumping  duties  owed  by  Fuji  and 
will  be  in  violation  of  the  antidumping 
duty  law  because  it  will  apply 
antidumping  duties  to  non-scope 
merchandise. 

Fuji  first  proposes  that  because  it  had 
fewer  than  fifty  entries  during  the 
review  period,  the  Department  should 
assess  duties  on  an  entry-by-entry  basis. 
Alternatively,  Fuji  proposes  that, 
because  all  of  those  TRBs  which  quahfy 
for  exclusion  under  the  "Roller  Chain" 
principle  were  imported  by  a  single 
related  importer,  Subaru-Isuzu 
Automotive,  Inc.  (SLA),  the  Department 
should  assess  duties  on  an  importer- 
specific  basis  and  apply  zero  duties  to 
all  SIA  imports.  Fuji  adds  that  if  the 
Department  selects  this  option  it  should 
also  adjust  its  calculated  cash  deposit 
rate  for  Fuji  to  take  into  account  the 
"Roller  Chain"  merchandise  by 
including  the  value  of  the  "Roller 
Chain"  merchandise  in  the 
denominator.  Finally.  Fuji  proposes 
that,  if  the  Department  rejecU  diese  first 
two  proposals,  the  Department,  at  a 
minimum,  should  then  adjust  both 
Fuji's  cash  deposit  and  assessment  rates 
by  including  tne  value  of  the  TRBs 
meeting  the  "Roller  Chain"  criteria  in 
the  denominators  the  Department  uses 
when  calculating  these  rates. 

Kawasaki  argues  tbuat  although  the 
Department  resorted  to  BLA  for  its 
preliminary  results  margins  for 
Kawasaki,  and  will  presumably  do  so 
again  for  these  final  results,  this  should 
not  preclude  the  Department  from 
determining  that  those  TRBs  which 
meet  the  "Roller  Chain"  criteria  and 
those  TRBs  manufactured  by  a  German 
company  but  sold  by  Kawasaki  in  the 
United  States  constitute  out-of-scope 
merchandise  and  are  therefore  not 
subject  to  antidumping  duty  assessment. 
Kawasaki  contends  that  there  is 
siifficient  evidence  on  the  record  to 
demonstrate  that  certain  of  its  TRBs  not 
only  meet  the  criteria  for  the  "Roller 
Chain"  principle,  but  all  such  TRBs 
were  imported  only  by  Kawasaki  Motors 
Manufacturing  Corporation  (KMM). 
Kawasaki  further  contends  that  it  has 
demonstrated  that  certain  other  TRBs 
imported  by  Kawasaki  Loaders  Inc. 
(KLI)  were  originally  manufactured  by  a 
Ceiman  company  and  sold  to  Kawasaki 
in  Japan  by  the  German  company's 
lapanese  affiliate.  Kawasaki  mnintujnf 
that  the  Department  should  ensure  the 
exclusion  of  its  German-made  TRBs 
from  assessment  by  simply  identifying 
to  Customs  the  unique  model  numbers 
for  such  TRBs  as  reported  in  iu 
response.  Kawasaki  argues  that  the 
record  in  the  A-588-054  case  contains 


the  information  neoMMry  for  the 
Department  to  recalculate  iU  BIA  rate 
such  that  duties  are  not  assessed  on 
Kawasaki's  "Roller  Chain"  TRBs. 
Finally.  Kawasaki  states  that,  because 
KX4M  did  not  import  any  TRBs  which 
fell  vtdthin  the  scope  of  the  A-5a8-604 
order,  the  Department's  BIA  rate  would 
not  require  any  recalculation. 

The  petitioner  argues  that  because  at 
the  time  of  entry  there  is  no  way  of 
knowing  that  a  particular  entry  will 
meet  the  "Roller  Chain"  principle 
criteria,  the  Department  should  require 
cash  deposits  on  all  entries.  Timkan 
further  argues  that  including  the  value 
of  Fuji's  and  Kawasaki's  "Roller  Chain" 
TRBs  in  the  denominator  of  the  cash 
deposit  calculations  would  result  in  the 
underritoessment  of  antidumping  duties 
because  impoiters  uhimately  raoeive 
refunds  of  all  duty  deposits  on  "Roller 
Chain"  entries. 

Department't  Potition:  We  agree  in 
part  with  the  petitioner  and  in  part  with 
the  respondents.  It  is  important  to  first 
make  dear  that  merchandise  which 
meets  the  criteria  of  the  "Roller  Chain" 
principle  is  not  out-of-scope 
merchandise.  Our  determination  in  an 
administntive  review  that  the  "Roller 
Chain"  principle  is  applicable  to  certain 
merchandise  is  not  the  equivalent  of  a 
determination  that  the  merchandise  is 
non-scope  merchandise.  To  the 
contrary,  in  these  TRB  reviews,  that 
merchandise  which  we  have  deemed  to 
be  "Roller  Chain"  merchandise  clearly 
falls  within  the  scope  of  the  A-58»-054 
finding  and  the  A-58S-604  order,  as 
described  earlier  in  this  notice.  Baaed 
on  section  772(e)(3)  of  the  Tariff  Act  and 
the  applicable  legislative  history,  we 
have  developed  a  practice  whsEreby  we 
do  not  calciuate  and  do  not  assess 
antidumping  duties  on  subject 
merchandise  which  is  imparted  by  a 
related  party  and  which  is  further 
processed  where  the  subject 
merchandise  comprises  less  than  one 
percent  of  the  value  of  the  finished 
product  sold  to  the  first  unrelated 
customer  in  the  United  States  (Roller 
Chain  Other  Than  Bicycle  From  Japan, 
48  FR  51804  (November  14, 1983),  and 
AFBa  92/93  at  10937)).  The  sUtute 
provides  for  the  assessment  of 
antidumping  duties  only  to  the  extent  of 
the  dumping  that  occurs.  If  there  can  be 
no  determination  of  any  dumping 
margin  where  the  imported 
merchandise  is  an  insignificant  part  of 
the  product  sold,  then  there  is  no 
dumping  to  offset  and  antidumping 
duties  are  not  appropriate.  We  Uierafore 
do  not  consider  "Roller  Chain" 
merchandise  as  non-ac6pe  merchandise, 
but  rather  as  scope-meichandise  which 
is  not  subject  to  duty  assesament 


We  diaagrae  with  Fuji  that  our  cuh 
deposit  rates  should  somehow  take  into 
account  merchandise  meeting  the 
"Roller  Chain"  criteria  because  we  have 
no  way  of  knowing  at  the  time  of  entry 
whether  any  particular  entry  qualifies 
imder  the  "RoUo-  Chain"  principle  for 
exclusion  fitim  assessment  of 
antidumping  duties.  Our  dedsioD  to 
exclude  any  merchandise  is  made  on  a 
case-by-case  basis  within  the  course  of 
an  adininistntive  review,  which  takes 
place  after  the  actual  entry  of  the 
potentially  exdudable  merchandise.  For 
this  reason,  at  the  time  of  entry  we  must 
require  cash  deposits  of  estimated 
antidumping  dutiea  on  all  entries, 
including  thoae  entries  of  merchandise 
potentially  exdudable  from  assessment 
under  the  "Roller  Chain"  prindple. 
Fuithermore.  cash  depoait  rates  are 
estimates  of  dumping  liability.  Because 
at  the  time  of  entry  we  have  no  idea  of 
the  value  of  merchandise  which  we  may 
ultimately  determine  as  meeting  the 
"Roller  C3iain"  criteria,  we  cannot  alter 
our  cash  depoait  rate  to  effectively 
compensate  for  the  value  of  the  "Roller 
Chain"  merchandise  in  the  current 
review,  which  may  be  a  value 
significantly  difiiBrent  from  that  in  the 
future. 

We  also  disagree  with  Fuji  that  entiy- 
by-entry  assesament  is  a  viable  option 
for  its  aaaesament.  Entry-by-entiy 
assessmeot  reqiiires  the  traditional 
appraiaement  instructioiu  which  list 
each  entry  and  the  margin  calculated  for 
it.  The  disadvantages  ofnich 
assessment  are  numerous.  For  example, 
because  our  dimiping  analysis  focuses 
on  sales,  it  is  necessary  for  us  to 
associate  reviewed  sales  with  entries  in 
some  way.  However,  companies  are 
generally  imable  to  make  such  a  link.  In 
addition,  such  appraisement 
instructions  are  burdensome,  time- 
oonsumins.  and  at  riak  for  error.  It  is 
therefore  the  position  of  the  Department 
that  assessment  rates  applicable  to  all 
covered  entries  are  preferable.  In 
comparison  to  entry-by-entry 
assessment,  the  use  of  an  assessment 
rate  which  applies  to  all  entries  during 
the  FOR  is  far  less  burdensome  and 
time-consuming.  In  addition,  the  risk  of 
incorrect  assessment  is  minimized.  In 
general,  we  have  tried  to  calculate 
assesament  rates  cm  an  importer-specific 
basis  to  prevent  one  importer  from 
paying  antidumping  duties  attribuUble 
to  margins  found  on  sales  to  a  difiiarent 
importer.  However,  this  concern  for 
importer-specific  rates  is  limited  to 
those  instances  where  the  importer  is 
not  related  to  the  foreign  exporter. 
Where  the  importer  is  related  to  the 
foreign  e^qnuter.  we  consider  the  related 
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parties  to  constitute  one  corporate  entity 
and  the  use  of  manufacturar/exporter- 
spedfic  assessment  rates  to  be 
appropriate.  Therefore,  we  also  reject 
Fuji's  proposal  that  we  adopt  an 
importer-sped  fie  rate  for  SIA,  its  related 
U.S.  subsidiary,  and  we  will  calculate 
one  rate  for  Fuji's  related  importers. 

We  have  determined  that  Fuji's  final 
proposal,  that  the  assessment  rate  take 
into  account  the  value  of  the  "Roller 
Chain"  merchandise,  is  the  most  viable 
assessment  option  and  would  ensure 
that  antidumping  duties  are  not 
assessed  on  that  merchandise  we 
determined  to  meet  the  "Roller  Chain" 
prindple  criteria.  As  explained  above, 
we  do  not  agree  that  the  cash  deposit 
rate  should  be  altered  in  any  way. 
Therefore,  to  ensure  that  assessment 
does  not  occur  on  "Roller  Qiain" 
merchandise,  we  will  include  the  value 
of  the  "Roller  Chain"  merchandise  in 
our  denominator.  This  will  have  the 
effect  of  "diluting"  the  percentage 
assessment  rate  so  that,  even  though 
antidumping  duties  will  be  assessed  on 
all  entries,  the  lower  "diluted" 
percentage  assessment  rate  (which  will 
still  result  in  the  collection  of  the  actual 
amount  of  antidumping  duties  owed) 
will  effiactively  exdude  the  "Roller 
Chain"  merchandise  from  assessment. 

Concerning  Kawasaki's  alleged 
"Roller  Chain"  merchandise,  as  the 
record  for  these  reviews  demonstrates, 
due  to  a  consistent  pattern  of  late 
submissions  in  response  to  our 
questionnaires  and  the  quality  of  the 
information  contained  in  Kawasaki's 
timely  responses,  we  rejected  all  of 
Kawasaki's  imtimely  responses  and 
used  total  cooperative  BIA  rates  for 
Kawasaki  in  our  1992-93  reviews  for 
both  the  A-588-054  and  A-588-604 
cases  (see,  e.g..  the  Department's  1992- 
93  decision  memorandum  for  Kawasaki, 
dated  April  13, 1995).  Kawasaki 
contends  that  information  contained  in 
its  two  timely  responses,  dated  February 
10. 1994,  and  May  24, 1994. 
respectively,  which  were  not  rejected  by 
the  Department  and,  as  such,  are  part  of 
the  administrative  record  for  these 
1992-93  TRB  reviews,  demonstrates  the 
"Roller  Chain"  nature  of  KMM's 
imports.  For  these  final  results  we  have 
revie%ved  Kawasaki's  two  timely 
submissions  and  have  determined  that 
neither  submission  contains  evidence 
demonstrating  the  "Roller  Chain" 
nature  of  KMM's  imported  TRBs.  Our 
examination  of  KawasakWs  May  24, 
1994,  submission  revealed  that  this 
submission  dealt  exclusively  with  TRBs 
imported  and  sold  by  KLI  and  did  not 
contain  any  information  concerning 
those  TRBs  imported  by  KMM.  Our 
examination  of  KawaseJd's  February  10. 


1994,  submission  revealed  that,  while 
this  submission  contained  information 
about  KMM's  imported  TRBs,  it  did  not 
contain  suffident  evidence 
demonstrating  the  "Roller  Chain" 
nature  of  KMM's  imports.  For  example, 
page  4  of  the  submission  indicates  that 
all  of  KMM's  imported  TRBs  are  used 
solely  in  the  manufacture  of 
motorcycles  and  all-terrain  vehides 
(ATVs).  Attachment  3  of  the  submission 
contains  a  listing  of  the  product  codes 
for  the  TRBs  KMM  imported  along  with 
the  corresponding  product  copies  of  the 
finished  motorcycle  or  ATV  into  which 
the  TRBs  were  incorporated.  Page  6  of 
the  submission  contains  the  FOR  total 
value  of  KMM's  imports  along  with  a 
statement  by  Kawasaki  indicating  that 
the  value  of  these  TRBs  is  less  than  one 
percent  of  the  value  of  the  finished 
ATVs  and  motorcycles.  However,  this 
submission  does  not  contain  any 
analysis,  or  the  raw  data  necessary  for 
us  to  conduct  an  analysis,  comparing 
the  value  of  the  imported  TRBs  to  the 
value  of  the  finished  motorcydes  or 
ATVs.  As  a  result,  we  lack  the  data 
necessary  for  use  to  determine  with 
certainty  that  the  value  of  those  TRBs 
imported  by  KMM  and  used  solely  in 
the  manufi^uLre  of  motorcydes  and 
ATVs  in  the  United  States  was  indeed 
less  than  one  percent  of  the  value  of  the 
finished  motorcycles  and  ATVs.  We 
therefore  do  not  agree  with  Kawasaki 
that  evidence  on  the  record 
demonstrates  the  "Roller  Chain"  nature 
of  KMM's  imports  and  we  will  not 
calculate  Kawasaki's  assessment  rate  for 
the  1992-93  review  of  the  A-588-0S4 
case  to  reflect  the  value  of  its  alleged 
"Roller  Chain"  merchandise.  However, 
because  KMM  imported  TRBs  within 
the  scope  of  the  A-58&-054  finding 
only,  we  agree  with  Kawasaki  that  no 
recalculation  of  its  A-588-604 
assessment  rate  is  warranted. 

As  for  Kawasaki's  German-made 
TRBs,  proper  identification  on  entry 
dociunents  by  Kawasaki  of  the  German 
origin  of  the  merchandise  should  ensure 
that  this  merchandise  is  properly  treated 
as  outside  the  scope  of  these  TRB  cases 
and  not  assessed  antidumping  duties 
resulting  from  these  reviews.  However, 
to  ensure  that  only  Japanese-made  TRBs 
are  subject  to  antidumping  duties,  we 
will  instruct  Customs  to  apply 
Kawasaki's  rates  for  both  cases  to 
Japanese-made  TRBs  only. 

Comment  33:  Timken  argues  that 
because  Honda  has  been  a  part  of 
numerous  reviews  and  because  in  Japan 
a  manuCacturer/supplier  participates 
actively  in  the  design,  technology, 
manufacture,  and  quality  control  of  the 
products  it  supplies,  all  Japanese 
suppliers  of  TRBs  to  Honda  know  for  a 


fact  that  a  portion  of  the  TRBs  they 
supply  to  Honda,  a  reseller,  are  destined 
for  export  to  the  United  States.  The 
petitioner  contends  that  simply  because 
those  of  Honda's  Japanese  suppliers 
who  are  also  subject  to  these  reviews 
daim  not  to  know  which  group  of  TRBs 
will  in  fact  be  shipped  to  die  United 
States,  this  does  not  overshadow  the  fact 
that  these  suppliera  have  knowledge 
that  a  portion  of  those  TRBs  they  supply 
to  Honda  are  destined  for  exportation  to 
the  United  States.  Timken  therefore 
concludes  that  this  portion  of  Honda's 
purchases  from  its. Japanese  suppliera 
should  be  reclassified  as  suppliera' 

Eurchase  price  sales  and  the  Departmoit 
as  an  obligation  to  review  these  sales 
using  the  prices  paid  by  Hondia  in  Japan 
asUSP. 

Honda  argues  that  section  772(b)  of 
the  Tariff  Act  does  not  apply  to  dioee 
instances  where  a  supplier  might  have 
general  knowledge  that  merchandise 
was  destined  for  export  to  the  United 
States,  but  only  in  those  situations 
where  the  suppUer  knew  or  had  reason 
to  know  that  the  spedfic  merchandise  it 
sold  to  Honda  was  subsequently 
exported  by  Honda  to  the  Uniteid  States. 
Honda,  dting  the  Department's  1992-93 
home  market  verification  report  for 
Honda  dated  July  20, 1994  (Honda  Ver. 
Report],  contends  that  there  is  no 
evidence  on  the  record  to  support  the 
conclusion  that  Honda's  Japanese 
suppliera  knew  or  had  reason  to  know 
that  TRBs  purchased  by  Honda  would 
be  exported  to  the  United  States.  Both 
Honda  and  NTN  maintain  that  in  prior 
reviews  of  the  AFBs  cases,  the  petitioner 
in  that  case  raised  the  identical  issue 
and  the  Department  repeatedly  rejected 
such  a  contention.  Honda  and  NTN 
therefore  condude  that,  absent  evidence 
to  the  contrary,  the  Department  must 
reject  Timken 's  position  in  these  current 
TRB  reviews. 

Department's  Position:  We  agree  with 
the  respondent.  It  has  been  our  practice 
to  define  a  U.S.  sale  as  a  sale  in  which 
a  manufacturer  is  informed  in  advance 
or  has  reason  to  know  at  the  time  of  sale 
that  the  product  sold  in  the  home 
market  was  destined  for  exportation  to 
the  United  States.  Furthermore,  the 
evidence  on  the  record  must 
demonstrate  this  actual  or  constructed 
knowledge  (see  AFBs  92/93  at  10950, 
Television  Receivers,  Monochrome  and 
Color,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  11211  (February  24, 
1993),  Oil  Country  Tubular  Goods  From 
Canada,  Final  Results  of  Antidumping 
Duty  Administrative  Review,  55  FR 
50739  (December  10, 1990),  and 
Ferrovanadium  and  Nitride  Vanadium 
From  the  Russian  Federation;  Notice  of 
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Final  Determination  of  Sales  at  Less 
Than  Fair  Value.  60  FR  27957  (May  26. 
1995)).  At  our  home  market  verification 
of  Honda  for  the  1992-93  {apaneee  TRB 
reviews  we  specifically  addressed  the 
issue  of  supplier  knowledge  and 
examined  various  documents  in  an 
effort  to  determine  whether  Honda's 
Japanese  suppliers  knew  at  the  time  of 
sale  that  the  merchandise  they  sold  was 
to  be  exported  to  the  United  States  [aee 
Honda  Ver.  Report  at  7-8).  We 
concluded  that,  while  Honda's  Japanese 
suppliers  may  realize  in  general  that  a 
portion  of  the  parts  they  supplied  to 
Honda  would  eventually  be  shipped  to 
the  United  States,  we  found  no  evidence 
that  these  suppliers  could  determine  at 
the  time  of  sale  whether  a  part  was  to 
be  sold  by  Honda  domestically,  for 
export,  for  export  to  the  United  States, 
or  whether  it  would  be  sold  for 
replacement  purposes  or  for  original 
equipment  manufacture.  We  have 
therefore  treated  Honda  as  a  TRB 
reseller  for  these  final  results  and  have 
not  reclassified  any  portion  of  Honda's 
purchases  from  certain  Japanese 
suppliers  as  suppliers'  purchase  price 
tales. 

Comment  34:  The  petitioner  argues 
that  the  Department  should  not  proceed 
with  the  final  revocation  of  Honda  from 
the  A-588-054  finding  for  two 
fundamental  reasons.  First,  arguing  that 
the  determination  to  revoke  must  be 
based  on  the  most  up-to-date 
information  available.  Timken  contends 
that  the  period  of  three  consecutive 
years  of  no  dumping  margins  which  the 
Department  has  relied  on  for  Honda  is 
too  outdated  to  serve  as  a  basis  for 
revocation.  Second.  Timken  points  out 
that,  under  the  recently-enacted  URAA. 
the  "Roller  Chain"  principle  has  been 
effectively  eliminated.  Thus.  Timken 
contends,  imports  previously  excluded 
hx>m  margin  calculations  and 
assessment  are.  under  the  new  law. 
subiec:t  to  review  and  the  application  of 
antidumping  duties.  While  'Timken 
recognizes  that  these  1992-91  Japanese 
TRB  reviews  are  governed  by  the  pre- 
January  1.  1995.  law.  the  petitioner 
contends  that  the  Department  cannot 
reasonably  predict  that  Honda  is  not 
likely  to  dump  in  the  future  because 
there  has  never  been  an  analysis  of 
Honda's  "Roller  Chain"  TRBs. 

Honda  argues  that  the  period  of  three 
con.secutive  years  of  zero  (0.0)  margins 
the  Department  has  relied  on  as  a  basis 
for  revocation  is  adequate  because  there 
is  no  limitation  on  the  "remoteness"  of 
this  period  in  19  CFR  .153.25(a)(2)  of  the 
Department's  regulations.  In  addition. 
Honda  states  that  Timken  has 
overlooked  the  fact  that,  in  accordance 
with  its  policy  to  conduct  an  "update" 


review  when  a  significant  delay  in 
finalizing  a  tentative  revocation  has 
occurred,  the  Department  has  conducted 
such  an  update  review  in  this  1992-93 
review  of  the  A-588-054  finding  and 
has  again  found  zero  percent  dumping 
margins  for  Honda.  Honda  further 
argues  that  Timken 's  position  that  the 
Department  cannot  reasonably  predict 
that  there  is  no  likelihood  that  Honda 
will  dump  in  the  future  is  essentially  an 
attempt  by  Timken  to  retroactively 
apply  the  new  law  to  a  revocation 
proceeding  clearly  governed  by  the  pre- 
January  1,  1995.  law.  Honda  maintains 
that  such  a  retroactive  application  is  In 
direct  contradiction  to  Congress's 
expressed  intent  to  apply  the  new  law 
only  to  those  administrative  reviews 
requested  on  or  after  January  1.  1995. 

Uepartment's  Position:  We  agree  with 
Honda.  As  explained  in  our  preliminary 
results  of  review  for  these  1992-93 
reviews,  we  found  no  dumping  margins 
for  Honda's  sales  for  the  period  January 
1977  through  July  1980.  As  a  result,  in 
accordance  with  our  revocation 
requirements  in  effiect  at  the  time,  on 
September  1.  1981,  we  published  in  the 
Federal  Re^er  (46  FR  43864)  our 
tentative  determination  to  revoke  Honda 
from  the  A-588-054  finding.  Based  on 
the  fact  that  we  again  found  no  dumping 
margin  for  Honda  for  the  period  August 
1.  1980.  through  September  1.  1981  (the 
"gap  period"),  on  May  14.  1984.  we 
published  our  intent  to  revoke  Honda 
from  the  finding  [THB  90/92  Prelim  at 
22353).  Due  to  a  unique  pattern  of 
events  which  we  thoroughly  detailed  in 
our  preliminary  results  notice,  we  did 
not  proceed  with  final  revocation  of 
Honda  and,  as  a  result,  the  "Intent  to 
Revoke"  notice  we  published  in  May 
1984  has  lost  its  official  standing  (TRBs 
90/92  Prelim  at  22353). 

In  October  and  November  1992  the 
petitioner  requested  and  we  initiated  a 
review  of  Honda  in  the  A-588-054 
finding.  We  conducted  a  thorough 
verification  of  Honda  and  preliminarily 
determined  that  Honda  again  had  no 
margin.  As  a  result,  we  decided  to 
publish,  along  with  our  preliminary 
results  notice  of  these  current  reviews, 
our  intent  to  revoke  Honda  from  the  A- 
588-054  finding.  We  also  explained 
that,  under  the  revocation  procedures  in 
effect  at  the  time  Honda's  revocation 
proceeding  began,  the  intent-to-revoke 
stage  of  the  renovation  usually  covers 
the  "gap  period."  However,  in 
accordance  with  our  policy  in  similar 
situations,  we  conducted  an  update 
review  of  the  most  recent  one- year 
period  in  lieu  of  the  "gap  period."  We 
first  adopted  this  in  light  of  the  OT's 
concern  in  Freeport  Minerals  v.  United 
States.  776  F.  2d  1029  (OT  1985).  that 


revocation  determinations  be  based  on 
"current  data."  and  it  reflects  a 
consistent  practice  which  has  been 
approved  l^  the  CTT  [see  Television 
Receivers,  Monchrome  and  Color,  From 
Japan.  55  FR  35916  (September  4. 1990). 
Roller  Chain  Other  Than  Bicycle,  From 
Japan,  56  FR  50093  (October  3. 1991). 
and  Matsushita  Electric  Industrial 
Company  v.  United  States.  12  CTF  455. 
688  F.  Supp.  617,  623  (1988).  affd.  861 
F.2d  257,  7  Fed.  Cir.  (T)  13  (1988)). 

Therefore.  Timken's  contention  that 
we  did  not  base  our  revocation  of  Honda 
on  the  most  current  data  available  is 
unfounded.  We  clearly  collected, 
analyzed,  and  verified  the  most  current 
sales  information  and  other  data 
available  from  Honda.  Thus,  our 
decision  to  proceed  with  final 
revocation  of  Honda  from  the  A-588- 
054  finding  is  not  only  based  on  a 
demonstrated  past  history  of  no 
dumping  by  Honda  (the  three-year 
period  of  no  dumping  margins  pursuant 
to  19  CFR  353.25(a)(2)).  but  on  a  current 
confirmation  that  Honda  has  continued 
not  to  dump  TRBs  (the  1992-93  update 
review). 

We  also  disagree  with  the  petitioner's 
contention  that  the  elimination  of  the 
"Roller  Chain"  principle  under  the  new 
law  precludes  us  from  reasonably 
predicting  that  Honda  is  not  likely  to 
sell  TRBs  at  LTFV  in  the  future.  As 
explained  in  our  response  to  Comment 
30  above,  based  on  the  relevant 
legislative  history  of  section  772(e)(3)  of 
the  Tariff  Act,  we  concluded  that 
Congress  did  not  intend  that  USP  be 
calculated  and  that  antidumping  duties 
be  assessed  when  the  imported  value  of 
subject  merchandise  that  is  imported 
and  then  further-processed  is 
insignificant  in  comparison  to  the  value 
of  the  finished  merchandise  (see  Rep 
No.  1298.  93d  Cong.  2d  Sess.  172-73, 
245.  reprinted  in  1974  U.S.C.C.A.N. 
7185,  7130).  We  therefore  established 
the  "Roller  Chain"  principle  by  which 
we  consider  as  "insignificant"  the  value 
of  imported  merchandise  that 
constitutes  less  than  one  percent  of  the 
value  of  the  finished  product  (see.  e.g., 
AFBs  92/93  at  10937).  In  other  words, 
because  there  can  be  no  determination 
of  dumping  in  situations  where  the 
value  of  certain  imported  subject 
merchandise  is  an  insignificant  part  of 
the  value  df  the  product  sold  in  the 
United  States,  then  it  follows  that  such 
merchandise  does  not  play  a  role  in  a 
determination  of  whether  dumping  is 
likely  to  recur.  Because  we  base  our 
likelihood  determination  on  evidence 
currently  on  the  record,  "Roller  Chain" 
merchandise  is  not  a  factor  in  our 
likelihood  determinations  pursuant  to 
the  law  and  regulations  governing  these 
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reviews.  Were  we  to  allow  the  exclusion 
of  the  "Roller  Chain"  principle  under 
the  new  law  and  "Roller  Chain" 
merchandise  itself  to  influence  our 
likelihood  determination  for  Honda  at 
this  time,  not  only  would  we.  in  effect, 
be  imposing  an  unreasonable  burden  on 
Honda  to  re-qualify  for  revocation  under 
a  new  set  of  standards,  but.  most 
importantly,  we  would  be  retroactively 
appl3ring  the  new  statute,  which  is 
proscribed  when  Congress  clearly 
expresses  a  statute's  effective  date,  as  it 
did  here  in  section  291  of  the  URAA 
(seeLandgrafv.  USIFilm  Products.  114 
S.  CT.  1483  (1994)).  For  these  reasons 
we  do  not  agree  that  "Roller  Chain" 
merchandise  should  be  a  factor  in  ova 
likelihood  determination  and  we  have 
based  our  likelihood  determination  on 
the  factors  described  below. 

The  evidence  on  the  record  clearly 
demonstrates  that  Honda  has  not 
dumped  TRBs  in  the  past  and  is  not 
likely  to  dump  TRBs  in  the  future.  We 
have  found  no  margins  for  Honda  in  all 
the  reviews  of  the  A-588-054  finding  in 
which  we  reviewed  Honda.  Not  only 
has  Honda  demonstrated  a  consecutive 
three-year  of  no  dumping  margins,  but 
it  d^imonstrated  that  in  the  nearly  15 
years  since  the  Department's  last  review 
of  the  firm,  it  continued  not  to  dump. 
It  is  also  important  to  note  that  our 
consistent  calculation  of  no  margins  for 
Honda  is  not  dependent  upon  the 
presence  of  "Roller  Chain" 
merchandise.  In  other  words,  not  all  of 
Honda's  entries  were  exempt  under  the 
"Roller  Chain"  principle.  Honda  also 
exports  to  the  United  States  a  significant 
amount  of  TRBs  which  are  imported  by 
American  Honda.  Honda's  sales 
subsidiary  in  the  United  States,  and  sold 
to  unrelated  U.S.  customers  fm- 
replacement  purposes.  These  U.S.  sales 
constitute  Honda  ESP  sales  and  we  have 
based  our  past  and  current  margin 
calculations  on  these  replacement-part 
TRB  sales.  As  a  result,  our  repeated 
determinations  of  no  dumping  margins 
for  Honda  refiect  Honda's  actual  pricing 
practices  in  the  United  States  and 
constitute  clear  and  uncontroverted 
evidence  that  Honda  does  not  engage  in 
dumping  pricing  practices.  There  is  no 
evidence  on  the  record  indicating  that 
Honda  is  likely  to  dump  in  the  future. 
In  fact,  since  there  was  nearly  a  15-year 
gap  between  this  current  review  and  our 
last  review  of  Honda,  we  have  had  the 
rare  opportunity  to  examine  Honda's 
pricing  practices  after  a  nearly  15-year 
period  of  no  examination  whatsoever. 
The  fact  that,  after  15  years  of  no 
review,  we  have  found  no  dumping  by 
Honda  in  the  current  review,  only 
provides  additional  support  for  our 


determination  that  Honda  is  unlikely  to 
sell  TRBs  at  LTFV  in  the  hiture. 
Furthermore,  our  calculation  of  no 
margin  for  Honda  after  15  years  is  even 
more  persuasive  because  the  substantial 
appreciation  of  the  yen  against  the 
dollar  over  the  yeare  would  make  the 
incidence  of  dumping  maigins  after 
such  an  extended  period  even  more 
likely.  For  these  reasons,  we  have 
determined  that  Honda  is  not  likely  to 
sell  TRBs  at  LTFV  in  the  future,  and. 
since  Honda  has  met  all  other 
requirements  for  revocation,  we  are 
revoking  the  A-588-054  finding  with 
respect  to  Honda. 

Qerical  Errors 

Comment  35:  The  petitioner, 
providing  two  examples  fit>m  the 
Department's  preliminary  results  margin 
calculations  for  NTN.  contends  that  the 
Department  failed  to  apply  set-spUtting 
ratios  to  the  home  market  commission 
and  credit  expense  amounts  NTN 
reported  for  TRB  sets  the  Department 
split  into  individual  cup  and  cone  sales. 
Timken  concludes  that  this  error 
resulted  in  the  failure  to  calculate 
accurate  credit  and  commission  expense 
amounts  for  individual  cups  and  cones 
spUt  frtim  TRB  sets.  and.  as  a  result, 
distorted  the  Department's  maigin 
calculations  for  NTN. 

Department's  Position:  We  agree  in 
part  with  Timken.  In  the  beginning  of 
our  preliminary  results  computer 
program  for  NTN  we  calculated  home 
market  net  prices  by  deducting  from 
NTN's  reported  gross  prices  several 
direct  expenses,  including  home  market 
commissions  and  credit.  It  is  this  net 
price  variable  which  we  split  to  derive 
the  net  price  attributable  to  the 
individual  cups  and  cones  spUt  from 
TRB  sets,  and  it  is  the  price  which  we 
eventually  weight-averaged  prior  to 
comparison  to  U.S.  sales.  Because  this 
net  price  reflects  a  price  already 
adjusted  for  credit  and  commissions,  it 
is  unnecessary  to  carry  the  components 
we  used  to  derive  this  price  into  the  set- 
sphtting  portion  of  our  programs.  In 
other  words,  by  splitting  the  net  price, 
which  is  already  adjusted  for 
commissions,  credit,  and  other  direct 
expenses,  it  becomes  unnecessary  to 
split  the  components  used  to  derive  the 
net  price.  However,  if  for  some  reason 
it  was  necessary  for  us  to  retain  one  of 
these  components  for  the  final  margin 
calculations  we  conduct  at  the  end  of 
our  computer  program,  it  would  then  be 
necessary  to  preserve  the  expense 
variable  and  calculate  the  amount  of 
that  expense  attributable  to  split  cups 
and  cones. 

For  NTN  we  conduct  our  commission 
o^et  later  in  our  margin  calculation 


program.  While  we  correctly  weight- 
averaged  this  variable,  we  did  not 
include  it  in  the  set-splitting  prntion  of 
our  program.  This  had  the  effect  of 
overstating  the  weighted-average 
commission  amounts  because  split  cups 
and  cones  simply  retained  the 
commission  amount  NTN  refiorted  for 
the  parent  set.  In  this  case  we  agree  with 
Timken  and  corrected  this  error  for 
these  final  results. 

In  contrast  to  conunissions,  we  did 
not  use  the  credit  variable  at  any  point 
after  its  original  deduction  from  the  net 
price.  As  a  result,  it  was  unnecessary  to 
retain  this  variable  for  individual 
weight-averaging  or  later  margin 
calculations  and  unnecessary  to  include 
it  in  the  set-splitting  portion  of  our 
calculations.  Therefore,  we  disagree 
with  Timken  that  there  was  an  error  in 
our  treatment  of  the  home  market  credit 
expense  variable  and  we  have  not 
changed  our  treatment  of  this  variable 
for  these  final  results. 

Comment  36:  Timken  contends  that 
the  Department  failed  to  include  all  of 
NTN's  U.S.  expenses  in  its  further- 
manubctiuing  calculations  because  the 
Department's  calculated  U.S.  total  direct 
selling  expense  amount,  in  comparison 
to  its  calculated  U.S.  manufacturing 
amount,  appears  to  be  "exceptionafiy 
low."  Timken  argues  that  this 
discrepancy,  of  which  it  provided  three 
examples  from  the  Department's 
preliininary  results  NTN  computer 
printouts,  is  due  to  either  (1)  the  error 
it  previously  described  in  regard  to 
NTN's  home  market  credit  expense 
variable,  (2)  some  other  error,  or  (3) 
NTN's  failiuie  to  report  accurate  U.S. 
direct  selling  expense  amoimts. 

Department's  Position:  We  agree  with 
the  petitioner  in  part.  First,  as  described 
in  our  response  to  Comment  35,  there  is 
no  error  in  oui  treatment  of  JnTTN's  home 
market  credit  expense  variable. 
Furthermore,  even  if  there  were  an 
error,  this  would  have  no  effect  on  our 
calculation  of  total  U.S.  direct  selling 
expenses  for  further-manufacturing 
purposes.  However,  based  on  the 
discrepancy  in  NTN's  U.S.  selling 
expense  allocations  addressed  earlier  in 
this  notice,  we  have  determined  that  the 
application  of  NTN's  originally- 
calculated  allocation  ratios  would  have 
resulted  in  the  understatement  of  NTN's 
U.S.  selling  expense  amounts,  including 
those  direct  selling  expense  amounts  we 
relied  on  in  our  further-manufacturing 
calculations.  Because  we  have  re- 
allocated NTN's  U.S.  selling  expense 
such  that  accurate  per-unit  expense 
amounts  result,  we  have  also  eliminated 
those  other  discrepancies,  such  as  the 
one  Timken  describes  here,  which 
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•temmed  from  NTTN's  incorrscUy 
allocated  U.S.  seUins  expenses. 

Comment  37:  NSK  argues  that  the 
Depaitment  relied  on  an  Improper  COP 
variable  when  determining  whether  a 
home  market  sale  oocuned  at.  below,  or 
above  (X)P. 

The  petitioner  states  that  the 
Elepartment  properly  relied  on  that  CDP 
variable  which  would  correctly 
Implement  the  Department's  decision  to 
use  the  higher  of  transfer  price  or  the 
actual  OOP  of  inpuU  NSK  purchased 
from  related  suppliers. 

Department'a  Poaition:  We  agree  with 
Timken.  In  its  home  market  computer 
data  base  NSK  reported  two  separate 
CX>P  amounts  for  each  home  ourket 
model.  The  first  amount  (OOPl) 
reflected  the  total  OOP  of  the  model 
using  the  transfisr  prices  between  NSK 
and  its  related  suppliers  for  those  inputs 
used  in  the  model's  production.  The 
second  amount  (CX3P2)  reflected  the 
total  OOP  of  the  model  using  not  the 
transfer  prices  but  the  related  supplier's 
actual  COP  tat  the  inputs.  As  explained 
in  our  response  to  Comment  21.  oecause 
we  found  that  NSK's  related-supplier 
transfer  prices  were  not  at  market  value, 
we  made  the  appropriate  adjustments  in 
our  analysis.  One  of  these  adjustments 
was  intended  to  ensure  that,  if  the  COPl 
amount  NSK  reported  for  a  model 
(which  was  based  on  related-supplier 
input  transfer  prices)  was  less  than  the 
COP2  amount  (which  reflected  the  OOP 
of  the  model  based  on  the  related 
suppliers'  actual  COP  for  the  inputs 
used),  then  we  would  use  OOP2  as  the 
COP  for  the  model.  We  therefore  did  not 
make  a  clerical  error,  but  rather  chose 
the  appropriate  OOP  for  our  coat  test. 

Final  Rasnhs  of  Reriaw 

Based  on  our  review  of  the  argxmients 
presented  above,  for  these  final  results 
we  have  made  changes  In  our  margin 
calculations  for  NTN,  NSK,  Fuji,  and 
Honda.  As  explained  in  our  preliminary 
results  of  these  reviews,  we  used  a 
cooperative-BIA  rate,  based  on  the 
highest  calculated  rate  for  any  firm  in 
the  A-588-054  review  as  Kawasaki's 
margin  in  the  A-588-054  case  (see  TRBs 
92/93  Prelim  at  22350).  Because  the 
highest  calculated  rate  for  the  A-568- 
054  review  has  changed  for  these  final 
results,  we  have  adjusted  Kawaski's  A- 
588-054  BIA  rate  accordingly.  The 
preliminary  margins  we  calculated  for 
aU  other  companies  and  our  preliminary 
determinations  concerning  the  use  of 
BIA.  no  shipments,  and  the  terminations 
of  the  review  have  remained  unchanged 
for  these  final  results  (see  TRBs  92/93 
Prelim  at  22353,  22354). 

As  a  result  of  our  comparison  of  USP 
to  FMV,  we  have  determined  that 


margins  exist  for  the  period  October  1. 
1992,  through  September  30. 1993.  as 
follows: 
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As  stated  in  our  response  to  Comment 
34  above,  we  have  determined  that 
Honda  has  met  the  requirements  for 
revocation  set  forth  in  19  CFR  353.54(f) 
(1988)  of  our  regulations.  We  are 
therefore  revoking  the  A-588-054 
finding  with  respect  to  Honda.  This 
revocation  applies  to  all  entries  of  TRBs 
and  certain  components  thereof,  four 
inches  or  less  in  outside  diameter, 
subject  to  the  A-588-054  case,  exported 
by  Honda,  entered  or  withdrawn  from 
warehouse,  for  consiunption  on  after 
September  1, 1981.  the  date  of  the 
original  tentative  revocation,  and  for 
which  liquidation  remains  suspended. 
The  Department  will  instruct  Customs 
to  proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
1, 1981.  without  regard  to  antidumping 
duties,  to  refund  any  estimated 
antidimiping  duties  collected  with 


respect  to  those  entries,  and  to  ( 
ooUecting  cash  deposits. 

The  Department  shall  determine,  and 
the  Cxistoms  service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  Individual  difierences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
in^ructicns  on  each  expmter  directly  to 
the  Customs  Service. 

Furthermore,  the  fbllowring  deposit 
requirements  will  be  efEsctive  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act: 

(1)  The  caah  deposit  rates  for  the 
reviewed  companies  other  than  Honda 
will  be  those  rates  outlined  above; 

(2)  For  previously  reviewed  or 
invMtigBted  compuiies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  fiirm 
covered  in  these  reviews,  a  prior  review, 
or  the  original  LTFV  investigations,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recant  period  for  the  manufacturer 
of  the  merchandise; 

(4)  If  neither  the  exporter  nor  the 
manuiiacturer  is  a  firm  covered  in  these 
or  any  previous  reviews  conducted  by 
the  Diepartment.  the  cash  deposit  rate  for 
the  A-588-054  finding  will  be  18.07 
percent  and  36.52  percent  for  the  A- 
588-604  order  (see  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Reviews;  Tapend  RoUm  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished. 
From  Japan  and  Tapered  Roller 
Bearings.  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof. 
From  Japan.  58  FR  51058  (September 
30,  1993)). 

AU  U.S.  sales  by  each  respondent  will 
be  subject  to  one  deposit  rate  according 
to  the  proceeding. 

The  cash  dep<Mit  rate  has  been 
determined  on  the  basis  of  the  selling 
price  to  the  first  unrelated  customer  in 
the  United  States.  For  appraisement 
purposes,  where  information  is 
available,  the  Department  will  use  the 
entered  value  of  the  merchandise  to 
determine  the  assessment  rate.  In  the 
case  of  Fuji,  the  Department  will 
calculate  assessment  rates  which  reflect 
the  total  value  of  that  merchandise 
which  we  determined  to  meet  the 
criteria  for  the  "Roller  Chain"  principle. 

This  notice  also  serves  as  a  nnal 
reminder  to  Importen  of  their 
responsibility  under  19  CFR  353.25  to 
file  a  ceitificale  regarding  the 
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reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews, 
revocation  in  part,  and  this  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22  and  353.25. 

Dated:  October  29, 1996. 
Robert  S.  LaRnasa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  96-28444  Filed  11-6-96;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  103196q 

South  Atlantic  Hshery  Management 
Council;  PutHIc  Meetings. 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Scientific  and 
Statistical  Committee,  Ad  Hoc  Golden 
Crab  Appeals  Committee,  joint 
Controlled  Access  and  Snapper  Grouper 
Committees  and  Snapper  Grouper 
Advisory  Panel,  Snapper  Grouper 
Committee,  Advisory  Panel  Selection 
Committee,  joint  Shrimp  Committee  and 
Ad  Hoc  Shrimp  Bycatch  Advisory 
Panel,  Highly  Migratory  Species 
Committee,  and  a  Council  session. 

The  Council  welcomes  written  public 
comment  on  any  of  the  agenda  items. 
See  ADDRESSES  for  the  Council  address 
to  send  in  comments. 

DATES:  The  meetings  will  be  held  from 
November  18-22, 1996.  See 


SUPPLEMBITARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Sheraton  Atlantic  Beach  Resort, 
Salter  Path  Road,  Atlantic  Beach,  NC 
28512;  telephone:  (800)  624-8875  or 
(919)  240-1155. 

Council  address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306;  Charleston. 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  Public  Information 
Officer;  telephone:  (803)  571-4366;  fax: 
(803)  769-4520;  email: 
susan_buchananQsafrnc.nmfs.gov 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

November  18, 1996. 1:30  p.m.  to  5:30 
p.m. — Scientific  and  Statistical 
Committee; 

The  Scientific  and  Statistical 
Committee  will  meet  to  review  the  new 
Black  Sea  Bass  and  Amberjack 
Assessments  and  other  relevant  snapper 
grouper  data.  The  Committee  will  also 
review  the  Snapper  Grouper 
Amendment  8  draft  public  hearing 
document; 

November  18,  1996,  6:30  p.m.  until 
business  is  complete — Ad  Hoc  Golden 
Crab  Appeals  Committee; 

The  Ad  Hoc  Golden  Crab  Appeals 
Committee  will  meet  to  review  any 
appeals  received  concerning  golden  crab 
permit  applications; 

November  19,  1996.  8:30  a.m.  to  12 
noon — joint  Controlled  Access  and 
Snapper  Grouper  Committees  and  the 
Snapper  Grouper  Advisory  Panel; 

The  Controlled  Access  and  Snapper 
Grouper  Committees  will  meet  with  the 
Snapper  Grouper  Advisory  Panel  to 
review  the 

Snapper  Grouper  Amendment  8  draft 
public  hearing  document; 

November  19,  1996,  1:30  p.m.  to  5:30 
p.m. — joint  Controlled  Access  and 
Snapper  Grouper  Committees  and  the  , 
Snapper  Grouper  Advisory  Panel; 

The  Controlled  Access  and  Snapper 
Grouper  Committees  will  meet  v^rith  the 
Snapper  Grouper  Advisory  Panel  to 
develop  recommendations  for  Snapper 
Grouper  Amendment  8  options  to  take 
to  public  hearing; 

November  20,  1996,  8:30  a.m.  to  12 
noon — ^Snapper  Grouper  Committee; 

The  Snapper  Grouper  Committee  will 
meet  to  develop  recommendations  for 
Snapper  Grouper  Amendment  8  options 
to  take  to  public  hearing; 

November  20,  1996,  1 .30  p.m.  to  2:30 
p.m. — ^Advisory  Panel  Selection 
Committee  (closed  session); 

The  Advisory  Panel  Selection 
Committee  will  meet  in  closed  session 


to  develop  recommendations  for 
appointment  of  advisory  panel 
members; 

November  20,  1996,  2:30  p.m.  to  5:30 
p.m. — ^joint  Shrimp  Committee  and  Ad 
Hoc  Shrimp  Bycatch  Advisory  Panel; 

The  Shrimp  Committee  will  meet 
jointly  writh  the  Ad  Hoc  Shrimp  Bycatch 
Advisory  Panel  to  review  the  NMFS 
analysis  and  develop  the  final  bycatch 
reduction  device  (BRD)  testing  protocol, 
and  to  discuss  Council/NMFS/ Atlantic 
States  Marine  Fisheries  Commiteion 
coordination  of  BRD  usage; 

November  21,  1996,  8:30  a.m.  to  12 
noon — ^Highly  Migratory  Species 
Committee; 

The  Highly  Migratory  Species 
Committee  will  meet  to  discuss  the 
future  function  of  the  committee,  review 
the  NMFS  Shark  Proposed  Rule  and 
Amendment  1  to  the  Shark  Fishery 
Management  Plan  (FMP),  and  to  discuss 
State/Federal  cooperation  in  closing 
shark  pupping  areas; 

November  21,  1996,  1:30  p.m.  to  6:00 
p.m. — Council  Session; 

The  Council  will  receive  the  Shrimp 
Committee  Report  from  1:45  p.m.  to 
2:30  p.m.,  and  will  approve  the  final 
BRD  testing  protocol;  from  2:30  p.m.  to 
3:00  p.m.  the  Council  will  receive  the 
Highly  Migratory  Species  report;  at  3:00 
p.m.  the  Council  will  take  pubUc 
comment  regarding  the  control  date  for 
the  spiny  lobster  fishery  before 
reconsidering  the  control  date;  from 
3:45  p.m.  to  6:00  p.m.  the  Council  will 
receive  the  Snapper  Grouper  Committee 
report  and  take  public  comment  at  3:45 
p.m.  before  approving  Snapper  Grouper 
Amendment  8  for  public  hearing; 

November  22,  1996,  6:30  a.m.  to  12:00 
noon — Coimcil  Session; 

The  Council  will  receive  the  Advisory 
Panel  Selection  Committee  report  in 
closed  session  and  appoint  advisory 
panel  members  from  8:30  a.m.  to  9:00 
a.m.  Beginning  at  9:00  a.m.,  the  Council 
will  make  calendar  year  1997  budget 
adjustments,  receive  the  status  of 
Atlantic  king  mackerel  catches,  hear  a 
report  on  the  recreational  demand 
workshop,  hear  a  report  on  the  status  of 
implementation  of  the  Golden  Crab 
FMP,  receive  agency  and  liaison  reports, 
and  discuss  other  business. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  November  11, 1996. 
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Dated:  Ndvember  1,  1996. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Dcx;.  96-28673  Filed  11-06-96;  8:4.-)  ami 

BtLUNO  COOC  3810-23-r 


DEPARTMENT  OF  DEFENSE 

Offlc*  Of  th«  8«cr«lary 

Medical  and  Dantal  Raimburswnant 
Rates  for  Fiscal  Ysar  1997 

Notice  is  hereby  given  that  the  Deputy 
Chief  Financial  OfHcer,  in  a 


memorandum  dated  September  19, 
1996,  established  the  fpUowing 
reimbursement  rates  for  inpatient  and 
outpatient  medical  care  to  be  provided 
in  FY  1997.  These  rates  are  effective 
October  1.1996. 


Inpatient,  Outpatient  and  Other  Rates  and  Charges 

/.  Inpatient  Rates  *  * 


Per  inpatient  day 


A.  Bum  Center  

B.  Surgical  Care  Services  (Cosmetic  Surgery) 

C.  All  Other  Inpatient  Services  (Based  on  Diagnosis  Related  Groups  (ORG)  Charges') 


Intemationai 
miMaiy  edu- 
cation and 
training  (IMET) 


$2,107.00 
897.00 


Interagency 
and  other  Fed- 
eral agency 
sponsored  pa- 
tients 


$3,824.00 
1.629.00 


1.  FY  1997  Direct  Care  Inpatient  Reimbursement  Rates 


Ad|usted  standard  amount 


Large  Urt>an  

Other  UrtMuVRural 
Overseas  


IMET 


S2.154 
2.275 
2,405 


Interagency 


$4,141 
4,344 
5^7 


Other 


$4,086.00 
1,741.00 


Other  (ful/ 
3rd  party) 


$4,392 
4.635 
5.533 


2.  Overview 

The  FY  1997  inpatient  rates  are  based 
on  the  cost  per  ORG,  which  is  the 
inpatient  full  reimbursement  rate  per 
hospital  discharge,  weighted  to  reflect 
the  intensity  of  the  principal  diagnosis, 
secondary  diagnoses,  procedures, 
patient  age.  etc.  involved.  The  average 
costs  per  Relative  Weighted  Product 
(RWP)  for  large  urban,  other  urban/ 
rural,  and  overseas  facilities  will  be 
published  annually  as  an  inpatient 
Adjusted  Standardized  Amount  (ASA). 
(See  paragraph  I.C.I,  above).  The  ASA 
will  be  applied  to  the  RWP  for  each 
inpatient  case,  determined  from  the 
DRC  weights,  outlier  thresholds,  and 
payment  rules  published  annually  for 
hospital  reimbursement  rates  under  the 


Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (GRAMPUS) 
pursuant  to  32  CFR  199.14(a)(1), 
including  adjustments  for  length  of  stay 
outliers.  The  published  ASAs  will  be 
adjusted  for  area  wage  differences  and 
indirect  medical  education  (IME)  for  the 
discharging  hospital.  An  example  of 
how  to  apply  DoD  costs  to  a  DRC 
standardized  weight  to  arrive  at  DoD 
costs  is  contained  in  section  l.C.3. 
below. 

3.  Example  of  Adjusted  Standardized 
Amounts  for  Inpatient  Stays 

Figure  1  shows  an  example  for  a 
nonteaching  hospital  in  a  large  urban 
area. 

a.  The  cost  to  be  recovered  is  DoD's 
cost  for  medical  services  provided  in  the 


nonteaching  hospital  located  in  a  large 
urban  area.  Billings  will  be  at  third 
party  rate. 

b.  DRG  020:  Nervous  System  Infection 
Except  Viral  Meningitis.  The  RWP  for 
an  inlier  case  is  the  CHAMPUS  weight 
of  2.9769.  (DRG  statistics  shown  are 
firom  FY  1996.) 

c.  The  DoD  Adjusted  Standardized 
Amount  to  be  charged  is  $4,392  (the 
third  party  rate  as  shown  in  paragraph 
I.Cl). 

d.  DoD  costs  to  be  recovered  at  a 
nonteaching  hospital  with  area  wage 
index  of  1.0  is  the  RWP  factor  in  item 
b,  above,  times  the  amount  in  item  c 
(2.9769x$4.392). 

e.  Cost  to  be  recovered  is  $13,075. 


Figure  i.— 

Third  Party  Billing  Example 

DRG  No. 

DRG  description 

DRG  weight 

Arithmetic 
mean  LOS 

Geometric 
mean  LOS 

Short  stay 
threshok 

Long  stay 
threshold 

020  

Nervous  Systeh  Infection  Except  Viral  Meningi- 

tJS. 

2.9769 

11.2 

7.8 

1 

30 

Hospital 

Location 

Area  wage 

rate  index 

IME  adjust- 
ment 

Group  ASA 

Applied 
ASA 

Nonteaching  Hosprtal 

Large  Urtx 

an 

1.0 

1.0 

$4,392 

$4,392 

Patient  No. 

Length  o(  stay 

Days  above 
threshold 

Relative  weighted  product 

TPC 

Inter' 

Outlier^ 

Total 

amount  3 

1 

7  davs      

0 
0 

2.9789 
2.9769 

0.0000 
0.0000 

2.9769 
2.9769 

$13,075 

2 

21  days  

13,075 
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Patient  No. 

Length  of  stay 

Days  at>ove 
threshold 

Relative  weighted  product 

TPC 

Inter' 

Outlier  2 

Total 

amount  3 

3 

35  days  

5 

2.9769 

0.8397 

3.8166 

16,763 

'  DRG  weight. 

2  Outlier  c»culation-44  percent  of  per  diem  weight  multtolied  by  the  numt)er  of  outHer  days- 

-.44x(DRG  WeigW/Geometric  Mean  LOS)x(Patient  LOS  Long  Stay  Threshold) 

-.44x(2.9769/7.8)x(35  -  30). 

-.44x(.38165)x5  (take  out  to  5  decimal  places). 

-.16793x5  (take  out  to  5  decimal  places). 

>.8397  (take  out  to  4  decimal  places). 

3  Applied  ASAxTotal  RWP. 

II.  Outpatients  Rates » * 


MEPRS 
code* 


BAA 

BAB 

BAC 

BAE. 

BAF  . 

BAG 

BAH 

BAI  .. 

BAJ  . 

BAK. 

BAL  . 

BAM 

BAN 

BAO 

BAP. 

BAG 

BAR 


BBA 

BBB 

BBC 

BBD 

BEE 

BBF. 

BBG 

BBH 

BBI  .. 

BBJ  . 


BCA 
BCB 
BCC 


BDA 
BDB 
BDC 


BEA 
BEB 
BEC 
BEE 
BEF  . 


Per  visit  dinical  services 


Intemationai 

military  edu- 

catkm  and 

training 

(IMETT 


A.  Medical  Care 


Internal  Medk:ine  ... 

Allergy  

Cardiotogy  

Oiat>etes 

Endocrinotogy 

Gastroenterology  .... 

Hematotogy  '. 

Hypertenskxi  

Nephrotogy 

Neurotogy 

Nutritran  

Oncotogy  

Pulmonary  Disease 

Rheumatotogy  

Dermatology 

InfectkMJS  Disease  .. 
Physical  Medicine  .. 


B.  Surgical  Care 


General  Surgery 

Cardnvascular/TlKxack:  Surgery 

Neurosurgery 

Ophthalmotogy  

Organ  Transplant  

Otolaryngok>gy  

Plastic  Surgery 

Proctotogy  , 

Urotogy  

Pediatric  Surgery 


C.  Obstetrical  and  Gynecological  (OB-GYN) 


Family  Ranning 

Gynecok)gy  

Ot>stetrics  


D.  Pediatric  Care 


Pediatric  ... 
Adolescent 
Well  Baby  . 


E.  Orthopaedic  Care 


Orttiopaedic 

Cast  Clinic 

Hand  Surgery 

OrthopaedK  Appliance 
Podiatry  


InteragerKy 

andottier 

Federal 

agency 

sponsored 

patients 


107 
92 

108 
72 

109 
83 
87 
63 
93 
53 


59 
67 
63 


51 
49 
30 


74 
34 
37 
63 
44 


193 
167 
197 
131 
199 
150 
158 
114 
169 
97 


108 
121 
114 


93 
89 
54 


135 
63 
67 
95 
80 


Other 


207 
178 
210 
140 
212 
160 
169 
122 
180 
103 


115 
129 
121 


100 
95 
58 


144 
67 
72 

102 
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MEPRS 
cods* 


Per  vWt  cMarf  servtoM 


mMary  edit- 

II  mU  II   .1 * 

cmon  ana 

tfaining 

ometT 


Federri 
agency 


Other 


BEZ 

BFA 
BFB 
BFC 
BFO 
BFE 
BFF 

BGA 
BHA 
BHB 
BHC 
BHD 
SHE 
BHF 
BHG 
BHI 

BIA 

BJA 

BKA 

BLA 
BLB 
BLC 


Chiropractic  CInic  

FHmi  11  tilafcli      mM^Alnr  %Mmau^^    Ua^JMk 
.  KsycfiMaic  anoror  Memai  neenn 

Psychiatry 

Psychology 

CNU  Guidance 

Mental  Health 

Social  WorV 

Substwioe  Abuse  RehabWatton 

a    Hall  Mill   ftAA«Mj««J  ^^«^ 
rrwiMry  HMOKai  vara 

Family  Practice 
Primary  Care 
Medk^  Examination 
Optometry 
Audk)iogy  Clinic 
Speech  Pathology 
CofTvnunity  Health 
Occupational  Health 
Immedtate  Cars  Clinic 

H.  Efnargancy  Medical  Cars 

Emergency  Care  Clinic  

L  FNght  Medlclns  Olnic 

Flight  Medicine  

J.  Undsraeaa  Medicine  Cars 

Underseas  Medicine  Clinic  

K.  Rehabllltaliva  Sarvtcaa 

Ptiysical  Therapy 
Occupational  Therapy 
Neuromuscularskeletai  Screening 

L  Ambulatory  Procedure  VMt 


24 


47 


91 


164 


176 


85 


154 


164 


26 


46 


50 


413 


746 


797 


///.  Other  Rates  and  Charges 


MEPRS 
code" 


Pw  visit  cSnical  service 


International 
miitary  edu- 
cation arxl 
training 
(IMET) 


Interagency 

andottier 

Federal 

agency 

sponsored 

patients 


Other 


FBI  .. 
DGC 


A.  Immunizatiorts 

B.  HypertMric  Sendees*  (per  hour)  

C.  Family  Memtwf  Rate  (formerty  Military  Dependents  Rate) 


$8.00 

110.00 

9.90 


$15.00 
201.00 


$16.00 
214.00 


D.  Reimbursement  Rates  for  High  Cost  Drugs  Requested  by  External  Providers  • 

The  FY  1997  high  cost  drug  reimbursement  rates  are  for  prescriptions  requested  by  external  providers  and  obtained 
at  the  military  treatment  facility.  The  high  cost  drug  reimbursement  rates  are  too  numerous  to  include  in  this  notice. 
A  complete   listing  of  these  rates  is  available  on   request  from  OASD  (Health  Affairs),  LCDR  Pat  Kelly.   (703)  681- 


8910. 
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E.  Reimbursement  Rates  for  High  Cost  Services  Requested  by  External  Providers' 
The  FY  1997  hi^  cost  services  requested  by  external  providers  and  obtained  at  the  military  treatment  faolitv 
Al^iS  llmlTp*  K  ,'^'^f       ."*  ^^  notice.  A  complete  Usting  of  these  rates  is  available  on  request  from  OASD  (Health 

F.  Elective  Cosmetic  Surgery  Procedures  and  Rates 


Cosmetic  surgery  procedure 


Mammaplasty , 

Mastopexy 

Facial 

Rtiybdedomy 

Blepharoplasty 

Menloptasty  (AugmentalkxVReduction) 

Abdominoplasty 

Upectomy,  Suction  per  Region  ^° 

Rhinoplasty _.. 

Scar  Revisions  beyond  CHAMPUS 

Mandtxiar  or  Maxillary  Repositioning  . 

Minor  SWn  Lesions"  

Dermabrasion 

Hair  Restoration 

Removing  Tattoos 

Chemical  Peel 

AmVThigh  Dermolipectomy 

Brow  Lift 


Intemationai 
classification 


(ICD-9) 


85.50 
85.32 
85.31 
85.60 

86.82 
86.22 
08.70 
08.44 


76.68 
76.67 
86.83 

86.83 


21.87 
21.86 
86.84 

76.41 

86.30 

86.25 

86.64 

86.25 

86.24 

86.83 

86.3 


Current  pro- 
cedural ter- 
minology 
{CPTys 


19325 
19324 
19318 
19316 

15824 

15820 
15821 
15822 
15823 
21208 
21209 
15831 

15876 
15877 
15878 
15879 
30400 
30410 
1578_ 

21194 

1578_ 

15780 

15775 

15780 

15790 

1583_ 

15839 


FY  97  charge" 


Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 

Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 

Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 

Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 


Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 

Surgical  Care  Services  or  Amtxia- 
tory  Procedure  Visit 

Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 


Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 

Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 

Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 

Surgical  Care  Services  or  Ambula- 
tory Procedure  VMt 

Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 

Surreal  Care  Services  or  Ambula- 
tory Procedure  Visit 

Surgical  Care  Sen/ices  or  Ambula- 
tory Procedure  Visit 

Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 

Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit. 

Surgical  Care  Services  or  Ambula- 
tory Procedure  Visit 


G.  Dental  Rate 


MEPRS 
code* 


CA 
CA 
CB 


Per  visit  clinical  service  ^^ 


Dental  Services  (CTV  1) 

Dental  Sennces  (CTV  2) 

Dental  Prosthetics  Laboratory  (CLV) 

H.  Ambulance  Rate  ^^ 


Intemationai 
miitary  edu- 
cation and 
training 
(IMET) 


$9.00 
7.00 
2.00 


Interagency 

andottier 

Federal 

agency 

sporisored 

patients 


$25.00 

20.00 

6.00 


Amount  of 
charge 


(•) 
(*) 

(•) 
f) 
(•) 
(»•) 
(•) 
C) 


(•) 
C) 
(•) 
(*) 
(•) 
(*) 


(•) 
(*) 
(•) 
(*>) 
(") 
C) 
(•) 
(•>) 
(•) 
(*) 
(•) 
C) 

(•) 
(*) 
(•) 
(*) 
(•) 
(*) 
(•) 


other 


$26.00 

21.00 

6.00 


MEPRS 
code* 

Per  visit  clinical  sennce 

Intemationai 

Military 
Education 
and  Train- 
ing (IMET) 

Federal 

agency 

sponsored 

patients 

Other 

FEA 

Ambulance  Service  

$57.00 

$103.00 

S11000 
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I.  High  Cost  Laboratory  and  Radiology  Service  "> 


MEPRS 
coda' 


Per  vWt  dMcal  aervioe 


Education 
and  Train- 
ing (IMET) 


Interaoency 
ftolwr 

Federal 

sponsored 
poHenls 


Other 


High  coat  laboralory  CPT-4  multipiar 
High  cost  radtotogy  CPT-4  mMpiier  . 


S6.00 
20.00 


$10.00 
36.00 


$11.00 
38.00 


J.  Aii€vac  Rate" 


MEPRScode* 


Per  visit  cfinical  service 


li 

taiy  Education  and 
Training  (IMET) 


Interagency  and 

otfwr  Federal  aoerv 

cy  sponaored 


Ottwr 


AirEvac  Services  (Arrtxiatory) 
AirEvac  Services  (Utter) 


$89.00 
265.00 


$162.00 
481.00 


$173.00 
513.00 


Nets*  oa  CosnMtk:  Surgery  Quuffm 

'  ChugM  for  inpstient  Surgical  Core 
Servicst  are  contained  in  Section  I.B.  (See 
Notaa  9  through  11  on  ceimburMble  rates  for 
(iiith«r  datails.) 

*  Qiaigsa  for  Ambulatory  Procedure  Visits 
(fonnerly  Same  Day  Surgery]  are  contained  in 
Section  n.L  (Sise  Notaa  9  through  11  on 
reimbursable  rates  for  further  details.) 

Notss  en  Relmbunable  Rates 

'  Percentages  can  be  applied  when 
preparing  bills  for  both  inpatient  and 
outpatient  services.  Pursuant  to  the 
provisions  of  10  U.S.C  1095.  the  inpatient 
Diagnosis  Related  Croups  and  inpatient  per 
diem  percentages  are  96  percent  hospital  and 
4  percent  professional  Ese.  The  outpatient  per 
visit  percentages  are  58  percent  hospital.  30 
percent  ancillary  and  12  percent 
professional. 

'  DoD  civilian  employees  located  in 
overseas  areas  shall  be  rendered  a  bill  when 
services  are  performed.  Payment  is  due  60 
days  from  the  date  of  the  bill. 

>  The  coat  per  DRC  (Diagnosis  Related 
Groups)  is  based  on  the  inpatient  full 
reimbursement  rate  per  hospital  discharge, 
weighted  to  reflect  the  intensity  of  the 
principal  and  secondary  diagnoses,  surgical 
procedures,  and  patient  demographics 
involved.  The  adjusted  standardized  amounts 
(ASA)  per  Relative  Weighted  Product  (RWP) 
for  use  in  the  Direct  Care  System  will  be 
comparable  to  procedures  utilized  by  Health 
Care  Financing  Administration  (HCFA)  and 
the  Civilian  Health  and  Medical  Program  for 
the  Uniformed  Services  (CHAMPUS).  Tnese 
ej^nses  include  all  direct  care  expenses 
associated  with  direct  patient  care.  The 
average  cost  per  RWP  for  large  urban,  other 
urfaen/rural.  and  overseas  will  be  published 
aimually  as  an  adjusted  standardized  amount 
(ASA)  and  will  include  the  cost  of  inpatient 
professional  services.  The  DRC  rates  will 
spply  to  reimbursement  from  all  sources,  not 
just  third  party  payers. 

*  The  Medical  Expense  snd  Performance 
Reporting  System  (MEPRS)  code  is  s  three 
digit  coda  which  de&nes  the  summary 
account  and  the  subaccount  within  a 
functional  category  in  the  DoD  medical 


system.  An  example  of  this  hierarchical 
arrangement  is  as  follows: 


Outpatient  care  (functional 
category) 


Ii4e(ical  Care  (Summary  Ac- 
count). 

Intomal  Medk*ie  (Sub- 
account). 


MEPr^code 


BA 
BAA 


MEPRS  codes  are  used  to  ensure  that 
consistent  expense  and  operating 
performance  data  is  reported  in  the  DoD 
military  medical  system. 

*  Hyperbaric  services  are  to  be  charged 
based  on  full  hours  and  15  minute 
increments  of  service.  Providers  should 
calculate  the  charges  based  on  the  number  of 
hours  (or  fraction  thereoO  of  service. 
Fractions  of  hours  should  be  rounded  to  the 
next  15  minute  increment  (e.g.  31  minutes 
becomes  45  minutes). 

«  High  cost  prescription  services  requested 
by  external  providers  (Physicians.  Dentists, 
etc.)  are  relevant  to  the  Third  Party 
Collection  Program.  Third  party  payers  (such 
as  insurance  companies)  shall  be  billed  for 
high  cost  prescriptions  in  those  instances  in 
which  beneficiaries  who  have  medical 
insurance,  seen  by  providers  external  to  a 
Military  Medical  Treatment  Facility  (MTF). 
obtain  the  prescribed  medication  firom  an 
MTF.  Eligible  beneficiaries  (bmily  members 
or  retirees  %vith  medical  insurance)  are  not 
personally  liable  for  this  cost  and  shall  not 
be  billed  by  the  MTF  Medical  Services 
Account  (MSA)  pwtients.  who  are  not 
beneficiaries  as  defined  in  10  U.S.Q  1074 
and  1076.  are  charged  at  the  "Other"  rate  if 
they  are  seen  by  an  outside  provider  and 
come  to  the  MTF  for  prescription  services.  A 
bill  will  be  produced  if  the  total  prescription 
coats  in  s  day  (defined  as  OOOl  hours  to  2400 
hours)  exceeds  $25.00  when  bundled 
together.  Bundling  refers  to  the  accumulation 
of  a  patient's  bills  during  the  previously 
defined  24  hotir  period.  The  stsndard  cost  of 
high  cost  medications  includes  the  coat  of  the 
drugs  plus  a  dispeiuing  fee,  per  prescription. 
The  prescription  cost  is  calculated  by 
multiplying  the  number  of  units  (tablets. 


capsules,  etc.)  times  the  unit  cost  and  adding 
a  $5.00  dispensing  fee  per  prescription. 

'  Charges  for  high  cost  ancillary  services 
requested  by  extOTnal  providers  (Physicians, 
Dentists,  etc.)  are  relevant  to  the  Third  Party 
Collection  ProgranL  Third  party  payers  (such 
as  insurance  companies)  shall  be  billed  for 
high  cost  services  in  those  instances  in  which 
beneficiaries  who  have  medical  iiuurance, 
are  seen  by  providers  external  to  an  MTF, 
and  obtain  the  prescribed  service  &om  an 
MTF.  Laboratory  and  Radiology  procedure 
costs  are  calculated  using  the  CFT-4  weight 
multiplied  by  either  the  high  cost  lalx>ratory 
or  radiology  multiplier  (Section  QI.I).  Eligible 
beneficiaries  (family  members  or  retirees 
with  medical  insurance)  are  not  personally 
liable  for  this  cost  and  shall  not  be  billed  by 
the  MTF.  MSA  patients,  who  are  not 
beneficiaries  as  defined  by  10  U.S.C  1074 
and  107B.  are  charged  at  the  "Other"  rats  if 
they  are  seen  by  an  outside  provider  and 
come  to  the  MTF  for  high  cost  services.  A  bill 
will  be  produced  if  the  total  ancillary 
services  costs  in  a  day  (defined  as  0001  hours 
to  2400  hours)  exceed  $25.00  when  bundled 
together.  Bundling  refm  to  the  accumulation 
of  a  patient's  bill  during  the  previously 
defined  24  hour  period. 

■The  sttending  physician  is  to  complete 
the  Physicians'  Current  Procedural 
Terminology  code  to  indicate  the  appropriate 
procedure  followed  during  cosmetic  surgery. 
The  appropriate  rate  will  be  applied 
depending  on  the  admission  type  of  the 
patient,  e.g.,  ambulatory  procedure  visit  or 
inpatient  surgical  care  services. 

"Family  members  of  active  duty  personnel, 
retirees  and  their  femily  members,  and 
survivors  will  be  charged  cosmetic  surgery 
rates.  The  patient  shall  be  charged  the  rate  as 
specified  in  the  FY  1997  reimbursable  rates 
for  an  episode  of  care.  The  charges  for 
elective  cosmetic  suig«7  are  at  the  full 
reimbursement  rate  (designated  as  the 
"Other"  rate)  for  Surgical  Care  Services  in 
Section  I.B.,  or  Ambulatory  Procedure  Visits 
as  contained  in  Section  ILL  of  this 
attachment.  The  patient  will  be  responsible 
for  both  tbs  cost  of  the  implantfs)  in  addition 
to  the  prescribed  cosmetic  surgery  rates. 


Federal  Regirter  /  Vol.  61.  No.  217  /  Thursday.  November  7.  1996  /  Notices 


57650 


Nola:  The  iii^>laats  and  procedures  used 
for  the  augmentation  mamma  plasty  are  in 
compliance  writh  Federal  Drug 
Administration  guidelines. 

'"Each  regional  lipectomy  will  cany  a 
separate  charge.  Regions  include  head  and 
neck,  abdomen,  flanks,  and  hips. 

"  These  procedures  are  inclusive  in  the 
minor  skin  lesions.  However,  CHAMPUS 
separates  them  as  noted  here.  All  charges  are 
for  the  entire  treatment  regardless  of  the 
number  of  visits  required. ' 

12  Dental  services  are  based  on  a  Composite 
Time  Value  (CTV).  Charges  should  be 
calculated  based  on  the  time  value  of  the 
procedure  times  the  CTV  rate.  The  first  CTV 
(1.0  value)  shall  be  calculated  using  the  CTV 
1  rate.  Any  subsequent  CTVs  and  portions 
thereof  shall  be  calcidated  using  the  CTV  2 
rate.  The  Composite  Lab  Value  (CLV)  should 
be  used  to  calculate  charges  for  dental 
appliances  and  prostheses. 

1*  Ambulance  charges  are  based  on  full 
hours  and  15  minute  increments  of  service. 
Providers  should  calculate  thechaiges based 
on  the  number  of  hours  (or  fraction  thereof) 
that  the  ambulance  is  logged  out  on  a  patient 
ruiL  Fractions  of  hours  should  be  roimded  to 
the  next  15  minute  increment  (e.g.  31 
minutes  becomes  45  minutes). 

>*  Air  in-flight  medical  caie  reimbursement 
charges  are  determined  by  the  status  of  the 
patient  (Litter  or  Ambulatory)  and  are  per 
patient 

Dated:  November  4, 1996. 
LM.  BymuB, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(PR  Doc.  96-28660  Filed  11-6-96,  8:45  am] 
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Department  of  the  Anny 

Avaiiabliity  for  Non-Exclusive, 
Exckiahre,  or  Partlaily  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  a  Transportable  Ufe 
Support  Systam 

agency:  U.S.  Army  Medical  Research 
and  Materiel  Command.  DOD. 

action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  annoimcement  is  made  of  the 
availability  of  U.S.  Patent  Application 
Serial  No.  08/610,823  entitled 
"Transportable  Life  Supi>ort  System" 
and  filed  March  7, 1996  for  licensing. 
This  patent  has  been  assigned  to  the 
United  States  Government  as 
represented  by  the  Secretary  of  the 
Army. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command.  ATTN:  Staff  Judge  Advocate, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURT>CR  INFORMATION  CONTACT: 


Mr.  John  F.  Moran,  PateM  Attorney. 
(301)  619-2065  or  telefax  (301)  619- 
7714. 

SUPPLEMENTARY  MF0RMAT10N:  The 
invention  is  a  stretcher-based  mini- 
intensive  care  unit  that  incorporates 
resuscitative  and  life-sustaining 
capabilities  into  a  universally  adaptive 
platform  for  tratmia  management  and 
unattended  patient  support.  It  allows 
the  transport  of  medic^ly  unstable 
patients  and  fits  into  existing  evacuation 
platforms.  The  system  is  specially 
designed  for  use  in  battlefield  and  mass 
casualty  situations,  and  includes  a  base, 
a  stretdier  and  a  canopy.  The  system 
incorporates  medical  equipment  that 
includes  a  ventilator,  an  oxygen  source, 
an  environmental  control  unit,  a  suction 
unit,  a  plurality  of  physiologic  sensors, 
an  intravenous  fluid  pump,  a  drug 
infusion  pump,  and  a  defibrillator.  The 
medical  equipment  is  controlled  by  a 
computer  contained  within  the  base, 
and  a  receiver/transmitter  is  included  in 
the  base  for  transmitting  information  to, 
and  receiving  information  firom,  a 
remote  health  care  provider. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  96-28618  Filed  11-6-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnation 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director,  Infmrnation 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  November  22, 1996. 
A  regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
January  6. 1997. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AfEairs, 
Attention:  Wendy  Taylor,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235.  New 


Executive  Office  Building.  Washington, 
D.C  20503.  Requests  fat  copies  of  the 
proposed  infonnation  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  7th  ft 
D  Streets.  S.W..  Room  5624,  Regional 
Office  Building  3.  Washington,  D.C 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
infonnation  collection  requests  should 
be  addressed  to  Patridf^  J.  Sherrill. 
Department  of  Education,  600 
Independence  Avenue,  S.W..  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB@ed.gov.  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sheiiill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperworii 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  at  the 
beginning  of  the  Departmental  review  of 
the  information  collection.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  ED  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  fit>m  Patrick ). 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collectirai  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
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this  information  be  proceased  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility. 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimixe  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  ^4ovembar  1. 1996. 
GlariaParfar. 
Diivctar,  Information  Bmoutcm  Group. 


OBkatvt 

Type  of  Review:  Reinstatament 

Title:  )acob  K.  lavits  Fellowship 
Program. 

Abstract:  These  instructions  and 
forms  provide  the  U.S.  Department  of 
Ediication  the  information  needed  to 
select  fellows  for  the  Javits  Program. 

Additional  Information:  Due  to 
Congressional  intent,  funding  for  the 
Jacob  K.  Javits  Fellowship  Program  was 
authorized  on  September  28.  Prior  to 
then.  Department  staff  had  noticed 
interested  parties  that  there  would  be  no 
competition  this  academic  year.  Because 
of  the  urgency  of  the  need  to  receive 
applications  from  worthy  students,  we 
request  that  an  emer^ncy  clearance 
procedure  for  this  application  package 
be  approved. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  2,000. 

Burden  Hours:  10,000. 
(PR  Doc.  96-28612  Filed  11-6-96;  8:45  aroj 


Mollo  of  Propoeed  hifuffiMUuii 
Collecllon  RequeeU 

AO0ICY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
6.  1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  ).  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 


FOR  FUnMBI  PrOWMATION  OOffTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMBfTARY  MR3RMATI0N:  Section 
3506  of  the  Paperwork  Reductian  Act  of 
1995  (44  U.  S.  C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agentdea  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  tnat  public 
participation  in  the  approval  process 
would  defaet  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  ^ligations.  The  Director  of  the 
Informaticm  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
group«d  oy  ofRce,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  e^dsting 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  ). 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  1, 1996. 
Gloria  Parker, 

Director.  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  A  Study  of  Charter  Schools. 

Frequency:  Annually. 


Affected  Public:  Not-for-profit 
institutions:  State,  local  or  Tribal  Govt. 
SEAsorLEAs. 

Reporting  Burden  and  Recordkeeping: 

Responses:  5,^35. 

Burden  Hours:  3,799. 

Abstract:  This  four-year  study  of 
charter  schools  will  examine  the  impact 
of  charter  schools  on  student 
achievement,  on  education  reform,  and 
on  an  array  of  other  issues.  The  study 
includes  an  annual  survey  of  the 
universe  of  charter  schools  and 
intensive  site  visits  at  a  sample  of 
charter  schools. 

(FR  Doc  96-28613  Piled  11-6-96;  8:45  am] 


Of 

Collection  Rsqueeti 

AQBCY:  Department  of  Education. 
action:  Subnodssion  for  OMB  review; 
comment  request. 

summary:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperworii 
Reduction  Act  of  1995. 
DATn:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  9, 1996. 

AOORESns:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Tayfor,  Desk  Officer, 
Department  of  Education,  Office  of 
Muiagement  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue.  SW..  Room 
5624.  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patiick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
8UPPLCMCWTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
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would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
groupMBd  by  office,  contains  the 
followring:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Titie;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
"Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
SherriU  at  the  address  specified  above. 

Dated:  November  1. 1996. 
Gloria  Parko', 
Director,  Information  Resources  Group. 

Office  of  Postaecondary  Education 

Type  of  Review:  Extension. 

Title:  The  State  Student  Incentive 
Grant  (SSIG)  Program. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Government,  SEA's  or  LEA's. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  57. 

Burden  Hours:  570. 

Abstract:  The  SSIG  Program  uses 
matching  Federal  and  State  funds  to 
provide  a  nationwide  system  of  grants  to 
assist  postsecondary  education  students 
with  substantial  financial  need.  State 
agencies  use  this  performance  report  to 
account  for  yearly  program 


9= 


performance.  The  Department  uses  the 
information  collected  to  assess  the 
accomplishment  of  the  program  goals 
and  objectives  and  to  aid  in  program 
management  and  compliance  assurance. 

[FR  Doc.  96-28614  Filed  11-6-96;  8:45  am] 
BNJJNG  coot  4000-01-r 


DEPARTMENT  OF  ENERGY 
[DockM  No*.  EA-12S,  EA-130,  EA-132] 

Applleattons  To  Export  Electric  Energy 
to  Mexico;  Federal  Energy  Sales,  Inc., 
Sonat  Power  Marketing,  LP,  and 
Coastal  Electric  Senrlcee  Company 

AGENCY:  Office  of  Fossil  Energy,  DCffi. 
AQENCY:  Notice  of  applications. 

SUMMARY:  Federal  Energy  Sales,  Inc. 
(FES),  Sonat  Power  Marketing,  LP 
(Sonat),  and  Coastal  Electric  Services 
Company  (Coastal)  have  submitted 
applications  to  export  electric  energy  to 
Mexico  pursuant  to  section  202(e)  of  the 
Federal  Power  Act.  The  applicants  are 
marketers  of  electric  energy.  They  do 
not  own  or  control  any  electric 
generation  or  transmission  facilities. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  bie  submitted  on  or 
before  December  9. 1996. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585  (FAX  202-287- 
5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 


Owner 


San  Diego  Gas  &  Elect 

El  Paso  Electric 

Central  Power  and  Light  

Comision  Federal  de  Electricidad 


Location 


9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPI.EMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  imder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

The  Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  has 
received  applications  from  tiie  following 
companies  for  authorization  to  export 
electric  energy,  as  power  mariieterB.  to 
Mexico  pursuant  to  section  202(e)  of  the 
FPA: 


Appicant 

Appicatian 
data 

Docket 
No. 

Federal  Energy 

Sales. 
Sonat  Power  MMg 
Coastal  Electric 

Svs. 

1Q«m 

10/18/96 
1(y21/96 

EA-12S 

EA-130 
EA-132 

These  power  marketing  companies  do 
not  own  or  control  any  facilities  for  the 
generation  or  transmission  of  electricity, 
nor  do  they  have  franchised  service 
areas.  Rather,  these  power  marketers  are 
authorized  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  to 
engage  in  the  sale  of  electricity  at 
wholesale  in  interstate  commerce  at 
negotiated  rates  pursuant  to  filed  rate 
schedules. 

The  electric  energy  these  power 
marketers  propose  to  transmit  to  Mexico 
will  be  purchased  from  electric  utilities 
and  other  entities  in  the  U.S.  and 
transmitted  to  Mexico  over  one  or  more 
of  the  following  international 
transmission  lines  for  which 
Presidential  permits  (PP)  have  been 
previously  issued: 


Miguel.  CA 

Imperial  Valley,  CA 

Diablo.  NM  

Ascarate,  TX  

Brownsville,  TX  

Eagle  Pass,  TX  

Laredo,  TX  

Falcon  Dam,  TX  .... 


Presi- 

dential 

Permit  No 

voltage 

230  kV 

PP-68. 

230  kV 

PP-79 

115kV 

PP-92. 

115  kV 

PP-48. 

138  kV 

PP-94. 

138  kV 

PP-50. 

138  kV 

PP-57. 

138  kV 

Not  required. 

As  noted  above,  these  power 
marketers  propose  to  export  electricity 
to  be  transmitted  to  Mexico  over  lines 
owned  and  operated  by  the  El  Paso 
Electric  Company  (EPE)  and  permitted 
under  Presidential  Permits  Nos.  PP-48. 
as  amended,  and  PP-92.  On  October  29, 
1996,  the  Secretary  of  Energy  signed 
Delegation  Order  No.  0204-163,  which 


delegated  and  assigned  to  the  FERC 
authority  to  carry  out  such  functions 
vested  in  the  Secretary  to  regulate 
access  to,  and  the  rates,  terms  and 
conditions  for,  transmission  services 
over  these  facilities.  This  authority  was 
delegated  to  FERC  for  the  sole  purpose 
of  authorizing  FERC  to  take  any  actions 
necessary  to  e£fect\iate  open  access 


transmission  over  the  United  States 
portion  of  EPE's  electric  transmission 
lines  connecting  the  Diablo  and 
Ascarate  substations  in  the  United 
States  with  the  Insurgentes  and 
Riverena  substations  in  Mexico.  Notice 
and  a  copy  of  the  Delegation  Order  were 
published  in  the  Federal  Registo-  on 
November  1st  at  61  FR  56525. 
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Any  persons  desiring  to  become 
parties  to  these  proceedings  or  be  heard 
by  filing  comments  or  protests  to  these 
appUcations  should  file  petitions  to 
intervene,  commmts  or  protests  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  FES's  request  to  export 
to  Mexico  should  be  clearly  marked 
with  Docket  EA-125.  Additional  copies 
are  to  be  Bled  directly  with:  Douglas  F. 
John,  John,  Hengerer  &  Esposito,  1200 
17th  Street.  NW,  Suite  600.  Washington, 
D.C.  20036  FAX:  202-429-8805  and 
Scott  S.  Towner,  Federal  Energy  Sales, 
Inc.  20525  Detroit  Road.  Suite  2  Rocky 
River.  Ohio  44146  CPhone  216-333- 
7071)  (FAX  216-333-7577). 

Comments  on  Sonet's  request  to 
export  to  Mexico  should  be  clearly 
marked  with  Docket  No.  EA-130. 
Additional  copies  are  to  be  filed  directly 
with:  Linda  K.  Bronvning,  Director-Legal 
ft  Regulatory  Affairs,  Sonat  Power 
Marketing  L.P.,  1900  Fifth  Avenue 
North.  Birmingham,  AL  35203-2563 
(Phone  205-325-3851)  (FAX  205-327- 
2413). 

Comments  on  Coastal's  request  to 
export  to  Mexico  should  be  clearly 
marked  with  Docket  EA-132. 
Additional  copies  are  to  be  filed  directly 
with:  James  E.  Miller.  Counsel.  Coastal 
Electric  Services  Company.  Nine 
Greenway  Plaza,  Houston.  Texas  77046 
(Phone  713-877-7563)  (FAX  713-677- 
6714). 

A  final  decision  will  be  made  on  these 
appUcations  after  the  environmental 
impacts  of  the  proposed  actions  have 
been  evaluated  pursuant  to  the  National 


Environmental  Policy  Act  of  1969 
(NEPA),  and  a  determination  is  made  by 
the  IX3E  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system. 

Copies  of  these  appUcations  will  be 
made  available,  upon  request,  for  pubUc 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Waahington,  DC  on  ftovember  1, 
1996. 


Aatbeoy  J. 
Director.  Office  of  Coal  «■  Elactiicity.  Office 
of  Fuels  Progranu,  Office  ofFoeait  Energy. 
(FR  Doc.  96-28668  Filed  ll-«-96:  8:45  am] 
fn ifftfl  0001  S4M-ai-F 

[Doetot  Him.  EA-126,  EA-131,  EA-133] 

Applications  to  Export  Eloctric  Enorgy 
to  Canada;  Fadaral  Enargy  Salaa,  Inc. 
Sonat  Pomwr  Markadng,  LP.,  and 
Coastal  Elactrtc  Sarvicaa 

AOENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  appUcations. 

summary:  Federal  Energy  Sales,  Inc. 
(FES),  Sonat  Power  Marketing,  LP 
(Sonat).  and  Coastal  Electric  Services 
Company  (Coastal)  have  submitted 
appUcations  to  export  electric  energy  to 
Canada  pursuant  to  section  202(e)  of  the 
Federal  Power  Act.  The  appUcants  are 
marketers  of  electric  energy.  They  do 
not  own  or  control  any  electric 
generation  or  tranamissioir  fadUties. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  December  9, 1996. 
AOOftESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  foUowrs:  Office  of  Coal  ft 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 


Owner 


Basin  Electric 

Barmeviie  Power  Administration 

Citizens  UtilMies  

Detroit  Edison  

Eastern  IMaine  Elect  Coop 

Joint  Owners  o(  Highgate  Project 

Maine  Electric  Power  Co 

Mairw  Public  Service  Co 

Minnesota  Power  and  Light  Co  ... 
Minnkola  Power 


Location 


Tioga.  NO 

Blaine,  WA 

Nelway.  WA  

Neiway,  WA 

Dert>y  Line,  VT 

SL  Clair,  Ml 

Maryvlle,  Ml 

Detroit.  Ml  

SL  Clair,  Ml 

Calais,  ME  

Highgate,  VT 

HouNon,  ME  ................ 

Limestone,  ME 

Fort  FairlMd,  ME 

Arooetook  County.  ME 

Madswasfca.  ME  

Intenrwtlontf  Falls.  MN 
Roseau  County,  MN  .... 


Independence  Avenue,  SW., 

Washington,  DC  20585  (FAX  202-287- 

5738). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  (Program  Office)  202-586- 

9624  or  Michael  Skinker  (Program 

Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  §824a(e)). 

The  Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  has 
received  appUcations  from  the  foUowing 
companies  for  authorization  to  export 
electric  energy,  as  power  marketers,  to  * 
pursuant  to  section  202(e)  of  the  FPA: 


Appication 
date 

Docket 

No. 

Federal  Energy 

Sales. 
Sonat  Power  Mktg- 
Coastal  ElecMc  Svs 

1(Va/96 

10/18/96 
10^1/96 

EA-126 

EA-131 
EA-133 

These  power  marketing  companies  do 
not  own  or  control  any  faciUties  for  the 
generation  or  transmission  of  electricity, 
nor  do  they  have  franchised  service 
areas.  Rather,  these  power  marketers  are 
authorized  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  to 
engage  in  the  sale  of  electricity  at 
wholesale  in  interstate  commerce  at 
negotiated  rates  pursuant  to  filed  rate 
schedules. 

The  electric  energy  these  power 
mariieters  propose  to  transmit  to  Canada 
will  be  pxirchased  from  electric  utiUties 
and  other  entitles  in  the  U.S.  and 
transmitted  to  Canada  over  one  or  more 
of  the  foUowing  international 
transmission  lines  for  which 
Presidential  permits  (PP)  have  been 
previously  issued: 


Presidential  volt- 
age 


23&4(V 

2-6004(V 

230-l(V 

230^V 

120^cV 

345-kV 

2304(V 

23(H(V 

345-kV 

69-kV 

34S*V' 

345^(V 

138-4(V 
2-ae4(V 
115-kV 
230^(V 


Permit  No. 


PP-64 
PP-10 
PP-36 
PP-46 
PP-66 
PP-38 
PP-21 
PP-21 
PP-58 
PP-32 
PP-82 
PP-43 
PP-12 
PP-12 
PP-29 
PP-29 
PP-78 
PP-61 
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Owner 


New  York  Power  Authority 


Niagara  Mohawk  Power  Corp 
Northern  States  Power 


Vermont  Electric  Transmission  Co 


Locaixm 


Massena.  NY 

Massena,  NY 

Niagara  Falls,  NY  .... 

Devils  Hole,  NY  

Devils  Hole,  NY  

Red  River,  ND  

Roseau  County,  MN 
Norton,  VT  


^  These  tadMies  were  constructed  at  345-kV  but  operated  at  120-kV. 


Prasklenbal  voK- 

Da 

age 

765^V 

PP-66 

2-2304(V 

PP-^ 

2-34S*V 

PP-74 

230-kV 

PP-30 

2304(V 

PP-31 

230*V 

PP-45 

50W(V 

PP-63 

±46WcVDC 

PP-76 

No. 


Procedural  Matters 

Any  persons  desiring  to  become 
parties  to  these  proceedings  or  be  heard 
by  filing  comments  or  protests  to  these 
appUcations  should  file  petitions  to 
intervene,  comments  or  protests  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  Usted  above. 

Comments  on  FES's  request  to  export 
to  Canada  should  be  clearly  marked 
with  Docket  EA-126.  Additional  copies 
are  to  be  filed  directly  with:  Douglas  F. 
John,  John,  Hengerer  &  Esposito,  1200 
17th  Street,  NW.,  Suite  600, 
Washington,  DC  20036  FAX:  202-429- 
8805  AND  Scott  S.  Towner,  Federal 
Energy  Sales,  Inc.  20525  Detroit  Road, 
Suite  2  Rocky  River,  Ohio  44146  (Phone 
216-333-7071)  (FAX  216-333-7577). 

Comments  on  Sonat's  request  to 
export  to  Canada  should  be  clearly 
marked  with  Docket  No.  EA-131. 
Additional  copies  are  to  be  filed  directly 
with:  Linda  K.  Browning,  Director-Legal 
and  Regulatory  Affairs,  Sonat  Power 
Marketing  L.P.,  1900  Fifth  Avenue 
North,  Birmingham,  AL  35203-2563 
(Phone  205-325-3851)  (FAX  205-327- 
2413). 

Comments  on  Coastal's  request  to 
export  to  Canada  should  be  clearly 
marked  with  Docket  EA-133. 
Additional  copies  are  to  be  filed  directly 
with:  James  E.  Miller,  Coimsel,  Coastal 
Electric  Services  Company,  Nine 
Greenway  Plaza,  Houston,  Texas  77046 
(Phone  713-877-7563)  (FAX  713-877- 
6714). 

A  final  decision  will  be  made  on  these 
appUcations  after  the  environmental 
impacts  of  the  proposed  actions  have 
been  evaluated  pursuant  to  the  National 
Enviromnental  PoUcy  Act  of  1969 
(NEPA),  and  a  determination  is  made  by 
the  DOE  that  the  proposed  action  will 
not  adversely  impact  on  the  reUabiUty 
of  the  U.S.  electric  power  supply 
system. 

Copies  of  these  appUcations  wiU  be 
made  available,  upon  request,  for  pubUc 


inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  November  1, 
1996. 

Anthony  J.  Como, 

Director,  Office  of  Coal  and  Electricity.  Office 
of  Fuels  Pmgrams,  Office  of  Fossil  Energy. 
(FR  Doc.  96-28669  Filed  11-6-96;  8:45  am] 
HLLMQ  COOE  •4M-01-P 

[Docket  Nos.  EA-127  and  EA-12q 

Applications  to  Export  Electricity; 
Southwestsm  Public  Servica  Company 
&  Quixx  Corporation 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  appUcation. 

SUMMARY:  Southwestern  PubUc  Services 
Company  (SPS)  and  Quixx  Corporation 
(Quixx)  have  submitted  appUcations  to 
export  electric  energy  to  Mexico 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  December  9, 1996. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy, 
Depiartment  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585  (FAX  202-586- 
0678). 

FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  H.  Freeman  (Program  Office) 
202-586-9629  or  Michael  Skinker 
(Program  Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coimtry  are  regulated  and 
require  authorization  imder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  §824a(e)). 

On  October  11, 1996,  SPS  and  Quixx 
each  filed  an  appUcation  with  the  Office 
of  Fossil  Energy  (FE)  of  the  Department 
of  Energy  (DOE)  for  authorization  to 
export  electric  energy  to  Mexico 
pursuant  to  section  202(e)  of  the  FPA. 
SPS  is  an  electric  utiUty  with  primary 


retail  sales  to  customers  in  Texas  and 
New  Mexico  and  having  its  principal 
place  of  business  in  AmariUo,  Texas. 
Quixx,  a  wholly-owned  subsidiary  of 
SPS,  has  no  native  load  customers,  but 
is  involved  in  non-utiUty  power 
generation  projects,  slich  as  exempt 
wholesale  generators  and  qualifying 
fiadUties.  Quixx's  principal  place  of 
business  is  also  Amarillo,  Texas. 

The  electric  energy  SPS  and  Quixx 
propose  to  sell  to  Mexico  would  be  sold 
to  Comision  Federal  de  Electricidad 
(CFE  ),  the  national  electric  utiUty  of 
Mexico,  and  would  be  deUvered  to 
Mexico  using  El  Paso  Electric 
Company's  (EPE)  115-kilovoh  (kV)  lines 
at  Ascarate,  Texas,  and  Diablo,  New 
Mexico.  The  construction,  operation, 
and  maintenance  of  these  international 
transmission  lines  was  previously 
authorized  by  Presidential  Permit  Nos. 
PP-48,  as  amended,  and  PP-92, 
respectively. 

On  October  29, 1996,  the  Secretary  of 
Energy  signed  Delegation  Order  No. 
0204-163,  which  delegated  and 
assigned  to  the  Federal  Energy 
Regulatory  Commission  (FERC) 
authority  to  carry  out  such  functions 
vested  in  the  Secretary  to  regulate 
access  to,  and  the  rates,  terms  and 
conditions  for,  transmission  services 
over  these  EPE  faciUties.  This  authority 
was  delegated  to  FERC  for  the  sole 
purpose  of  authorizing  FERC  to  take  any 
actions  necessary  to  effectuate  open 
access  transmission  over  the  United 
States  portion  of  EPE's  electric 
transmission  lines  connecting  the 
Diablo  and  Ascarate  substations  in  the 
United  States  with  the  Insurgentes  and 
Riverena  substations  in  Mexico.  Notice 
and  a  copy  of  the  Delegation  Order  were 
pubUshed  in  the  Fedenl  Register  on 
November  1,  1996,  at  61  FR  56525. 

Procedural  Matters 

Any  persons  desiring  to  become 
parties  to  these  proceedings  or  be  heard 
by  filing  comments  or  protests  to  these 
appUcations  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance  . 
with  §§  385.211  or  385.214  of  the 
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FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211.  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Comments 
on  the  application  by  Qulxx  should  be 
clearly  marked  with  Docket  No.  EA- 
127.  Comjnents  on  SPS's  request  to 
export  to  Mexico  should  be  clearly 
marked  with  Docket  No.  EA-128. 
Additional  copies  are  to  be  filed  directly 
with:  Michael  E.  Small.  Wright  & 
Talisman.  P.C.  1200  G  Street.  N.W.. 
Suite  600,  Washington.  D.C  20005  and 
Louis  Ridings.  President.  Quixx 
Corporation.  6th  k  Tyler,  Suite  1510. 
P.O.  Box  12033.  Amarillo.  Texas  79101. 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursiiant 
to  the  National  Environmental  Policy 
Act  of  1960  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  actions  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  these  applications  %vill  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Iisued  in  WuhiDgton.  DC,  on  November  1, 
1996. 

Aathaiiy  |.  CoaMt, 

Director.  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
(FR  Doa  96-28067  Filed  11-6-96;  8:45  am) 


[Doetot  Na  EA-102-A] 

Application  for  Supptomantal  Order; 
Enron  Power  Marlwtlng,  Inc. 

AQENCV:  Office  of  Fossil  Energy.  DOE. 
ACnON:  Notice  of  application. 

SUMMARY:  Enron  Power  Marketing,  Inc. 
(Enron)  has  submitted  an  application  to 
supplement  its  Order  in  FE  Docket  EA- 
102  authorizing  e.xports  of  electricity  to 
Mexico.  Specifically,  Enron  is  seeking 
an  order  that  will  require  El  Paso 
Electric  Company  (EPE)  to  provide 
nondiscriminatory  transmission  access 
to  Mexico  using  the  two  cross  border 
transmission  lines  owned  by  EPE. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  December  9,  1996. 
AOOAESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52).  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington.  DC  ?0585  (FAX  202-287- 
5736). 


POR  FUimCR  WroWKUTlOW  CONTACT: 

Ellen  Rusaell  (Program  OtBce)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  SITOHMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  §824a(e)). 

On  February  6, 1996.  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  issued  Order  EA-102  to 
EPMI  authorizing  it  to  export  electric 
energy  to  Mexico  pursuant  to  section 
202(e)  of  the  Federal  Power  Act  (FPA). 
Among  other  things.  Order  EA-102 
allowed  EPMI  to  transmit  the  exported 
energy  over  the  two  115-kV 
international  transmission  Unes  owned 
and  operated  by  EPE.  The  oonstruction 
and  operation  of  these  lines  was 
previously  authorized  by  Presidential 
Permits  PP-48-3  and  PP-92.  issued  by 
the  DOE  on  December  13. 1990,  and 
April  16. 1992,  respectively.  The 
authority  contained  in  Order  EA-102 
was  conditioned  on  EPMI  obtaining  the 
necessary  transmission  service  to  wheel 
the  exported  energy  finm  the  80urce(s) 
to  the  U.S.  border  with  Mexico. 
However,  Order  EA-102  did  not  require 
any  transmission  system  to  provide 
service. 

EPE  presently  has  a  contract  for  the 
sale  of  electric  power  to  the  Comision 
Federal  de  Electriddad  (CFE.  the 
national  electric  utility  of  Mexico).  That 
contract  expires  in  December  1996  and 
CFE  has  solicited  bids  from  EPE  and 
other  entities  for  the  supply  of  firm 
power  starting  in  1997.  In  order  to 
complete  a  proposal  in  response  to 
CFE's  solidUtion,  on  July  18, 1996, 
EPMI  requested  that  □'E  provide  firm 
point-to-point  transmission  service 
under  EPE's  open  access  tariff  filed  with 
the  Federal  Energy  Regulatory 
Commission  (FERC)  pursuant  to  Order 
888.  On  August  30,  1996,  EPE  denied 
EPMI's  request  for  several  reasons. 

On  September  13.  1996,  EPMI  filed  a 
complaint  with  the  FERC  under  section 
206  of  the  FPA  alleging  that  EPE's 
denial  of  transmission  service  was 
unjust,  unreasonable,  unduly 
discriminatory,  anticompetitive,  and  in 
violation  of  EPE's  open-access 
transmission  tariff  on  file  with  the 
FERC.  On  October  4,  1996,  the  FERC 
granted  EPMI's  requested  relief  and 
ordered  EPE  to  provide  transmission 
service  (under  its  FERC-filed  open- 
access  tariff)  from  designated  points  of 
receipt  between  EPE  and  other  U.S. 
utilities  to  EPE's  Diablo  and  Aacarate 
substations  in  the  United  States. 
However,  the  FERC  determined  that  it 
did  not  have  furisdiction  to  order  EPE 


to  provide  comparable  transmission 
service  over  the  U.S.  pcvticm  of  EPE's 
transmission  lines  connecting  the 
Diablo  and  Aacarate  substations  with 
CFE's  Insurgentes  and  Riverena 
substations  in  Mexico.  Accordingly,  on 
October  7. 1996.  EPMI  filed  an 
application  requesting  the  DOE  to  order 
EPE  to  provide  nondiscriminatory 
transmission  access  over  EPE's  two  115- 
kV  international  transmission  lines 
extending  from  EPE's  Diablo  and 
Ascarate  substations.  EPMI  requested 
that  this  be  accomplished  by:  (1) 
Supplementing  Onder  EA-102;  (2) 
amending  EPE's  electricity  expoct 
authorization  contained  in  Order  EA- 
48-1:  and  (3)  amending  Presidential 
Permits  PP-48-3  and  PP-92. 

On  October  29. 1996.  the  Secretary  of 
Energy  signed  Delegation  Order  No. 
0204-163.  which  delegated  and 
assigned  to  the  FERC  authority  to  carry 
out  such  functions  vested  in  the 
Secretary  to  regulate  access  to.  and  the 
rates,  terms  and  conditions  for. 
transmission  services  over  these  EPE 
facilities.  This  authority  was  delegated 
to  FERC  for  the  sole  purpose  of 
authorizing  FERC  to  take  any  actions 
necessary  to  effectuate  open  access 
transmission  over  the  United  States 
portion  of  EPE's  electric  transmission 
lines  connecting  the  Diablo  and 
Ascante  substations  in  the  United 
States  Mrith  the  Insurgentes  and 
Riverena  substations  in  Mexico.  Notice 
and  a  copy  of  the  IDelegation  Order  were 
published  in  the  Federal  Register  on 
November  1,  1996  at  61  FR  56525. 

PROCEDURAL  MATTERS:  Any  person 
desiring  to  be  heard  or  to  protest  this 
application  should  file  comments, 
protests  or  petitions  to  intervene  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  C.F.R. 
385.211.  385.214).  Fifteen  copies  of 
such  comments,  protests  or  petitions  to 
intervene  should  be  filed  with  the  DOE 
on  or  before  the  date  Usted  above. 
Additional  copies  are  to  be  filed  directly 
with:  Richard  S.  Shapiro,  Enron  Power 
Marketing.  Inc..  1400  Smith  Street 
(77002).  Post  Office  Box  1188.  Houston, 
TX  77251-1188  (FAX:  713-«46-8160) 
AND  Joseph  R.  Hartsoe.  Enron 
Washington.  Inc.,  750  17th  Sti«et,  NW. 
Suite  400,  Washington,  DC  20006-4607 
(FAX  202-466-3450). 

Pursuant  to  18  C.F.R.  385.211, 
protests  and  comments  will  be 
considered  by  the  DC£  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  lo  intervene  under  18  C.F.R. 
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385.214.  Section  385.214  requires  that  a 
petition  to  intervene  must  state,  to  the 
extent  known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  Cactual  detail  to  demcnutrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represmits  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
custcMuer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
petitioner's  participation  is  in  the  public 
interest. 

On  the  date  this  notice  was  issued 
DOE  had  already  received  interventions 
in  this  docket  frtan  NorAm  Energy 
S«vic8s,  Inc.,  Destec  Power  Services, 
Inc.,  Southwestern  Public  Service 
Company.  Detroit  Edison  Company,  and 
the  Public  Utility  Commission  of  "Texas. 
These  entities  are  accepted  as  parties  to 
this  proceeding  and  nwd  not  reapply. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  of  the  proposed  action  has  been 
evaluated  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  and  a  determination  is  made  by 
the  DOE  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Iisued  in  Washington,  DC  on  November  1, 
1996. 

Anthony  J.  Cnao, 

Director.  Office  of  Coal  Sr  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  96-28670  Filed  11-6-96;  8:45  am] 


Federal  Energy  Regulatory 
Commiselon 

[Docket  No.  CP97-68-000] 

Cdumbia  Gas  Transmission 
Corporation,  Notice  of  Application 

November  1, 1906. 

Take  notice  that  on  October  21, 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
Charleston,  West  Virginia  25325-1273, 
filed  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  (NGA)  and 
Part  157  of  the  Commission's 
Regulaticms  thereunder  for  an  order 
granting  permission  and  approval  to 
abandon  by  transfer  certain  natural  gas 
focilities,  all  as  more  fiilly  set  forth  in 
the  application  on  file  with  the 


Commission  and  opm  to  public 
inspection. 

Columbia  proposes  to  abandon  fifty- 
three  (53)  metms  used  to  measure 
receipts  of  volumes  fivMn  independent 
producers  located  in  Kentucky,  (%io 
and  West  Virginia.  On  July  31, 1991, 
Columbia  filed  for  protectimi  under 
Chapter  11  of  the  United  States 
Bankruptcy  Code.  In  the  process  of 
liquidating  claims,  Columbia  entered 
into  settlement  agreements  with 
individual  producers  which  involved, 
among  other  things,  Columbia's 
agreement  to  transfer  to  the  settling 
producers  certain  receipt  meters.  "Iliese 
meters  were  no  longer  needed  by 
Columbia  to  support  gas  purchase 
activity  but  were  of  intnvst  to  the 
producers  who  would  continue  to 
introduce  gas  into  Columbia's  system 
for  transDortation. 

Columbia  states  that  the  meters  were 
originally  functionalized  as  gathering 
facilities,  however.  Columbia  received 
Section  7(c)  authorization  for  those 
meters  in  its  proceeding  to 
refiinctionalizs  to  transmission  plant  at 
Docket  No.  CP95-«5  7-000. »  The 
estimated  net  debit  to  accumulated 
provision  for  depreciation  of  the 
racilities  to  be  abandoned  is  $313,384. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Nov.  22, 
1996»  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 


convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  tm  its  own  motion  believes 
thst  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  «iriU  be 
imnecessary  for  Coliunbia  to  appear  or 
be  represented  at  the  hearing. 


Secretary. 

(FR  Doa  96-28597  Piled  ll-^^M;  8:45  am] 

;Sn7-«l-« 


[DedMl  Na  CPV7-66-000] 

Maliiral  Qas  rtoeBna  Comoaim  of 
America;  Notice  of  Appilcalton  for 


■  See.  73  FERC  f  61.264  (1995). 


November  1, 1996. 

Take  notice  that  on  October  21, 1996. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard.  Illinois,  60148,  filed  in  Docket 
No.  CP97-5&-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  requesting  permission 
and  approval  to  abandon  a 
transportation  service  performed  by 
Natural  under  its  Rate  Schedule  X-64 
for  Koch  Gateway  Pipeline  Company 
(Koch  Gateway)  authorized  in  Docket 
No.  CP76-392,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natural  states  that  in  Docket  No. 
CP76-3g2,  it  was  authorized,  among 
other  things,  to  provide  an  interruptible 
transportation  service  for  Koch 
Gateway,  formerly  known  as  United  Gas 
Pipe  Line  Company,  pursuant  to  a  gas 
transportation  agreement  (Agreement) 
between  Natural  and  Koch  Gateway 
dated  May  24, 1976.  Koch  Gateway 
notified  Natural  by  a  letter  dated  Jime 
26, 1996,  that  the  transportation  service 
provided  under  the  Agreement  and 
Natural's  Rate  Schedule  X-84  is  no 
longer  required.  Natural  further  states 
that  this  Agreement  carries  no 
imbalance  and  has  not  been  used  since 
March  1987.  Therefore,  Natural  requests 
authority  to  abandon  its  transportation 
service  for  Koch  Gateway  performed 
under  the  Agreement  and  Natural's  Rate 
Schedule  X-84  authorized  in  Docket 
No.  CP76-392. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  22, 1996,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
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the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protes^n's  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  hirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
LaiaD.Caahril. 
Secretary. 

[PR  Doc.  96-28599  Piled  11-6-96:  8:45  ami 
BtLUMQ  COM  «717-*1^ 


[Doctot  No.  OP97-1-000] 

Rocky  Mountain  Natural  Qaa 
Company;  Notioa  for  Dadaralory  Order 

Novmnber  1,  1996. 

Take  notice  that  on  October  25, 1996, 
pursuant  to  Rule  207(a)(2)  of  the  Rules 
of  Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Commission.  18  CFR 
§  385.207(a)(2),  Rocky  Mountain  Natural 
Gas  Company  (Rocky  Mountain)  filed  a 
petition  for  a  declaratory  order  resolving 
certain  issues  arising  under  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).  15 
U.S.C.  8§  3301  et  seq.,  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989.  Public 
Law  No.  101-60,  103  Stat.  157  (1989) 
and  the  Natural  Gas  Act,  15  U.S.C. 
§§  717  rt  seq.  (Gas  Act). 

Rocky  Mountain  states  that  the  issues 
are  rooted  in  a  protracted  dispute 
between  Rocky  Mountain  and  jack  J. 
Grynberg  (Grynberg),  a  producer  of 
natural  gas  in  Colorado.  Rocky 
Mountain  states  that  it  has  filed  this 


petition  in  an  effort  to  resolve  the 
dispute  with  Grynberg. 

Rocky  Mountain  states  that  the 
petition  for  declaratory  order  raises 
three  main  issues:  (1)  Whether  a 
contract  agreement  to  pay  the  NGPA 
section  102  price  must  be  both 
voluntary  and  executed  after  the  passage 
of  the  Decontrol  Act  to  trigger  decontrol 
under  section  2(a)  of  Decontrol  Act.  and 
whether  a  contract  executed  pursuant  to 
an  order  of  the  Colorado  Court  of 
Appeals  interpreting  a  1984  settlement 
between  Rocky  Mountain  and  Grynberg 
would  fulfill  these  criteria:  (2)  whether, 
if  such  a  contract  would  be  operative  to 
trigger  decontrol  and  qualify  the  gas 
produced  from  the  subject  wells  for  the 
NC^A  section  102  price,  the  wells  may 
now  qualify  for  a  still  higher  NGPA 
section  107  price,  even  though 
qualification  procedures  for  section  107 
well  category  determinations  have  been 
repealed:  (3)  whether  the  Commission's 
April  2, 1996  order  granting  retroactive 
abandonment  to  wells  that  had  been 
committed  to  interstate  commerce  (and 
eligible  for  only  NC^A  section  104 
prices)  requires  Rocky  Mountain  to  pay 
the  NGPA  section  105  intrastate  price 
only  from  date  of  the  order,  or     « 
retroactively;  and  if  retroactively,  when 
does  the  section  105  obligation  arise? 

Rocky  Mountain  requests  that  the 
Commission  issue  a  declaratory  order 
holding  that  (1)  early  decontrol  undo- 
Section  2(a)  of  the  Decontrol  Act  is  not 
triggered  by  an  involuntary  omtract;  (2) 
Grynberg  is  not  entitled  to  section  107 
pricing  for  any  of  his  wells;  and  (3) 
Rocky  Mountain  was  not  obligated  to 
pay  Grynberg  section  105  prices  until 
the  Commission  issued  its  most  recent 
ordera  on  remand. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426 
in  accordance  with  Section  385.211  and 
385.214  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
November  29, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  CadhaU, 
Secretary. 

(PR  Doc.  96-28602  Piled  11-6-96;  8:45  am) 
saxMO  ooM  sn7-«i-M 


[DoelMl  Na  CP97-7B-4MMq 


Tanneeaaa  Qaa  Pipeline  Company; 
Nottoe  of  Request  Under  Blanlwt 
Authortation 

November  1, 1996. 

Take  notice  that  on  October  28, 1996. 
Tennessee  Gas  Pipeline  Company 
(Tennesaee),  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP97- 
75-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  establish  a 
delivery  point  for  Reynolds  Metals 
Company  (Reynolds)  under  Tennessee's 
blanket  certificate  issued  in  Docket  No. 
CP82-413-000  piusuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fiilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

'Tennessee  proposes  to  construct  a 
new  delivery  point  on  its  system  at 
approximate  milepost  5A-202-t-6  in  San 
Patricio  County,  Texas  for  the  deUvery 
of  up  to  27,000  dekatherms  per  day  of 
natural  gas  to  Reynolds.  The  cost  of  the 
new  delivery  point  is  estimated  to  be 
$240,000. 

Tennessee  states  that  in  order  to 
establish  this  delivery  point,  Tennessee 
proposes  to  construct,  own,  operate  and 
maintain  the  necessary  6-inch  hot  tap, 
approximately  100  feet  of  6-inch 
interconnect  piping,  measurement, 
including  electronic  gas  measurement 
equipment,  communications  equipment, 
upstream  septaration  facilities,  valving 
and  appurtenant  facilities.  Tennessee 
states  that  the  hot  tap  and  a  portion  of 
the  interconnecting  pipe  will  be  located 
on  Tennessee's  existing  right-of-way. 
and  that  the  meter  facilities,  the 
remaining  portion  of  the 
interconnecting  pipe,  commimications. 
and  the  separator  will  be  located  on  a 
site  adjacent  to  Tennessee's  existing 
right-of-way.  Tennessee  states  that 
Reynolds  will  provide  the  adjacent 
meter  station  site,  site  improvements, 
access  road  and  electrical  service. 
Tennessee  states  that  Reynolds  will 
install,  own  and  maintain  the  flow 
control  equipment  and  pipeline 
between  the  meter  station  and  its  plant, 
and  that  Tennessee  will  operate  the  flow 
control  equipment. 

Tennessee  states  that  the  total 
quantities  to  be  delivered  for  Reynolds 
will  not  exceed  the  total  quantities 
authorized.  Tennessee  asserts  that  its 
tariff  does  not  prohibit  the  addition  of 
new  delivery  points,  and  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  at  the  proposed  new  delivery 
meter  without  detriment  or 
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disadvantage  to  any  of  Tennessee's 
other  customera. 

Any  person  or  the  Commission's  s|aff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Reguutions  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efSsctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act. 


iD.i 
Secnrtoiy. 

(PR  Doc.  96-28601  Piled  11-7-96;  8:45  am] 
■LUNO  OOM  snr-si-M 

[Docket  NaCP07-«7-OOQ] 

Tmnidlne  LNQ  Company;  Notice  of 
Application 

November  1, 1996. 

Take  notice  that  on  October  25, 1996. 
Trunkline  LNG  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  an  application  with  the 
Commission  on  Docket  No.  CP97-67-000 
punuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA)  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  purchase  of  a  leased  1,750 
horsepower  compressor  unit,  all  as  more 
fully  set  forth  in  the  application  which 
is  open  to  the  public  for  inspection. 

Specifically,  Trunkline  proposes  to 

Eurchase  an  electric-driven  1,750 
orsepovrar  compressor  unit,  currenUy 
leased  by  Trunkline,  which  was 
acquired  as  a  replacement  for  a  gas- 
driven  1,000  horsepower  compressor 
unit  it  had  leased  pursuant  to  authority 
granted  by  the  Commission  in  its  order 
dated  November  14, 1989  in  Docket 
Nos.  CP87-418-000  and  CP89-1499-000. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  22, 1996.  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.211)  and  the  Regulations  under  the 
Natiwial  Gas  Act  (18  CFR  157.10).  All 
{nrotests  with  the  Commission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  aocordanoe  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rtiles  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  fiurther  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  certificate  are 
required  by  the  pubUc  convenience  and 
necessity.  If  a  motion  fOT  leave  to 
intervene  is  timely  filed  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  in  required,  further 
notice  or  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Trunkline  to  appear  or 
be  represented  at  the  hearing. 
Lote  D.  CadwU. 
Secretary. 
(PR  Doc.  96-28600  Piled  ll-«-96;  8:45  am] 

■NJUNQ  cool  Sn7-«1-M 


[Docket  Na  EO97-6-M0.  at  aL] 

North  American  Energy  Servloea 
Company,  et  ai.  Electric  Rale  and 
Corporate  RegulatkNi  niinga 

October  31, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  North  American  Energy  Senrices 
Company 

[Docket  No.  BG97-5-000) 

Take  notice  that  on  October  21. 1996. 
North  American  Energy  Services 
Company,  a  Washington  corporation. 
999  Lake  Drive,  Suite  310.  Issaquah, 
Washington  98027  (the  "Applicant"), 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  purauant  to  Part 
365  of  the  Commission's  regulations. 

The  Applicant  will  be  engaged  in 
managing  daily  operations  and 
maintenance  of  eligible  facilities  to  be 
constructed  in  Argentina:  the  77  MW 
Central  Termica  Patagonia  power  plant 
located  near  Comodoro  Rivadavia, 


Argentina,  consisting  of  two  General 
Electric  Frama-6  simple  cycle  gas 
turbine-generator  sets  and  associated 
equipment  and  real  estate.  The  turtunes 
are  natural  gas-fired  only. 

Comment  date:  November  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application 

2.  )orf  LasEv  faiei:gy  Company  SCA 

[Docket  No.  EG97-6-000] 

On  October  23, 1996.  )orf  Lasfar 
Energy  Company  SCA  ("Applicant"), 
vrith  its  principal  office  at  c/o  CMS 
Generation  Co.,  Fairlane  Plaza  South, 
330  Town  Center  Drive,  Suite  1000, 
Dearborn,  Michigan  48126,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  piirsuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  states  that  it  is  a  company 
in  the  process  of  formation  under  the 
laws  of  Morocco,  and  will  operate  two 
existing  330  MW  coal-fired  units  and 
construct  and  operate  two  additional 
346  MW  units.  Electric  energy  produced 
by  the  Facility  will  be  sold  at  wholesale 
to  the  state-owned  Office  National  de 
I'Electridte.  In  no  event  will  any 
electric  energy  be  sold  to  consumen  in 
the  United  States. 

Comment  date:  November  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  ccMnments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  CMS  Ensmada  S.A. 

[Docket  No.  BG97-7-000] 

On  October  29, 1996.  CMS  Ensenada 
S.A..  Alsina  495,  piso  5  (1087).  Capital 
Federal,  Buenos  Aires,  Argentina,  filed 
vtrith  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  purauant  to  Part  365  of 
the  Commission's  regulations. 

CMS  Ensenada  SJi.  is  a  subsidiary  of 
CMS  Generation  Co..  a  Michigan 
corporation,  which  is  a  wholly-owned 
indirect  subsidiary  of  CMS  Energy 
Corporation,  also  a  Michigan 
corporation.  CMS  Ensenada  S.A.  is 
currently  constructing  a  128  megawatt 
natural  gas-fired  electric  co-generation 
facility  on  the  groimds  of  a  refinery 
owned  by  YPF  S.A.  in  Ensenada, 
province  of  Buenos  Aires,  Argentina. 

Comment  date:  November  22. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
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of  camments  to  those  that  oonoem  the 
adequacy  or  accuracy  of  the  application. 

4.  P  JL  Don  Psdro,  S.A. 

(Docket  Na  BC«7-8-000| 

On  October  29. 1096.  P.H.  Don  Psdro. 
S.A.,  a  oorpontian  (sodedad  anoaima) 
oigsnized  under  the  latvs  of  Costa  Rica 
("Applicant"),  with  its  principal  place 
of  business  at  Santo  Domingo  de 
Heredia  del  Hotel  Bouganville  200  Mts. 
al  Este  de  la  Iglesia  Cat61ic«  (Piimara 
Entzada  Poitdn  con  Ruedas  de  Aitillerla) 
Heredia.  Costa  Rica,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wdiolesale  generator  ststus 
pursuant  to  Part  365  of  the 

Applicant  intends  to  own  and  operate 
an  approximately  14  megawatt  (net), 
hydroelectric  power  production  {acUity 
located  in  the  District  of  Sarapiqui. 
Csnton  of  Alajuela.  Province  of 
Alahiela.  CosU  Rica. 

Conunent  date:  November  22. 1996.  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  considentioa 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


'Services,  Inc.  Koch 
'  Services,  Inc.  Proven 
Ahematives,  Amoco  Energy  Trading 
Corporatkm,  Enteigy  Power  Marketing 
Corp.,  Quest ar  Bnetgy  Trading 
CoaqMuy,  SCANA  Eaeigy  Marketing. 
Infu 

(Docket  Nos.  ER93-730-004.  ER95-218-007. 
ER95-47»-00e.  ER9S-1359-005.  ER9S- 
161S-004.  ER96  404  003.  ER96-1086-002 
(not  conaolidatad)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  23. 1996,  Wholesale 
Power  Services,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  September  22. 1995, 
order  in  Docket  No.  ER93-730-000. 

On  October  29,  1996,  Koch  Power 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
January  4, 1995,  order  in  Docket  No. 
ER95-216-000. 

On  October  28, 1996,  Proven 
Alternatives  filed  certain  information  as 
required  by  the  Commission's  March  29, 
1995,  order  in  Docket  No.  ER95-473- 
000. 

On  October  29, 1996,  Amoco  Energy 
Trading  Corporation  filed  certain 
information  as  required  by  the 
Commission's  November  29,  1995,  order 
in  Docket  No.  ER95-1359-G00. 


On  October  28. 1006.  Entsfgy  Power 
Marketing  Corp.  filed  certain 
infbrm^on  ss  required  by  the 
Commission's  Fshruary  14. 1006.  ofdar 
In  Docket  No.  ER05-iei5-000. 

On  October  20. 1006.  SCANA  Energy 
Maiksting.  hic.  filed  certain  infbnnatian 
ss  reqiiired  by  the  Commissiaii's  May 
13, 1006.  order  in  Dodwt  No.  ER96- 
1086-000. 

On  October  23. 1006,  Questar  Energy 
Trading  filed  certain  infonnatioD  as 
required  by  the  Commissico's  Jsnuary 
29. 1906,  order  in  Dockst  No.  ER96- 
404-000. 


7.VitolGas 
B 

Pi 


8.  lDtai€oMt  Pvsrar  MulBBdBg 

Goaapaay.  Eaiabow  Easfg;  MarkatiBg 

Coiporatki.  Electiads  < 

JFower,  Vaalns  Fvm 

BoMsvUle  F— b  ManagMaat  Coep». 

Powsr  Prwidsrs,  Inc. 

(Docket  Nor  BR94-6-0OS.  ER04-10ei-010. 
ER94-1478-00B,  EROS-1421-OOe,  ER9S- 
1614-007,  ER9e-«S9-003,  ER9e-2303-001 
(not  conaoildatsd)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copjring  in  the  Commission's  Public 
Reference  Room: 

On  October  28, 1996,  InterCoast 
Power  Marketing  CcMnpany  filed  certain 
information  as  required  by  the 
Conmiission's  Jime  10,  1994,  order  in 
Docket  No.  ER94-6-000. 

On  October  28, 1996,  Rainbow  Energy 
Marketing  Corporation  filed  certain 
information  as  required  by  the 
Commission's  June  10,  1994,  order  in 
Docket  No.  ER94-1 06 1-000. 

On  October  28, 1996,  Electrade 
Corporation  filed  certain  information  as 
required  by  the  Commission's  August 

25. 1994,  order  in  Docket  No.  ER94- 
1478-000. 

On  October  24, 1996,  JPower  filed 
certain  information  as  required  by  the 
Commission's  August  25, 1995,  order  in 
Docket  No.  ER95-1 42 1-000. 

On  October  25, 1996,  Vantus  Power 
Services  filed  certain  information  as 
required  by  the  Commission's  October 

20. 1995,  order  in  Docket  No.  ER95- 
1614-000. 

On  October  25,  1996,  Bonneville 
Fuels  Management  Corp.  filed  certain 
information  as  required  by  the 
Commission's  February  28, 1996,  order 
in  Docket  No.  ER96-6S9-000. 

On  October  28, 1996,  Power 
Providera,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  3, 1996,  order  in  I>ocket  No. 
ER96-2303-000. 


aad  Elactric  LX£.  Nor  Am 
Ibc  PMbm  lac.  El 

Heath 
lac  USCO,  lac.  Mid- 
LLC 


(Docket  Nos.  ER94-155-01S.  BR94-1247- 
011,  BR9S-43O-0O7.  ERSe-llft-OOS,  ER96- 
381-004.  BR96-1406-001,  BR9d-1858-002 
(not  conaoUdatad)] 

Take  notice  that  the  following 
infonnatianal  filings  have  been  made 
widi  the  Commission  and  are  on  file 
and  avaiU>le  far  inspectian  snd 
copying  in  the  Commission's  Public 
Reference  Roobhc 

On  October  28. 1006.  Vitol  Gas  and 
Electric.  LJLC  filed  certain  infcnmation 
as  required  by  the  Commission's 
January  14. 1994,  order  in  Docket  No. 
ER94-155-000. 

On  October  25, 1006.  NorAm  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's  July 
25, 1994.  order  in  Docket  No.  ER94- 
1247-000. 

On  October  24. 1906,  Hiibro  Inc.  filed 
certain  information  as  required  by  the 
Conunission's  June  9. 1995,  order  in 
Docket  No.  ER95-430-000. 

On  October  25, 1996.  El  Paso  Energy 
Marketing  Company  filed  certain 
informaticD  as  required  by  the 
Commission's  Novembe^28, 1995,  order 
in  Docket  No.  ER9&-1 18-000. 

On  October  25, 1996.  Heath  Petra 
Resources,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
December  20, 1995,  order  in  Docket  No. 
ER96-381-000. 

On  October  21, 1996,  LISCO,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  June  10. 1996,  order  in 
Docket  No.  ER96-140&-000. 

On  October  25, 1996,  Mid- American 
Power,  LLC  filed  certain  information  as 
required  by  the  Commission's  June  16, 
1996.  order  in  Docket  No.  ER96-1858- 
000. 

8.  Tenaska  Power  Services  Company 
Energy  Source  Power,  Inc.  Southern 
Eaetgy  Markatiag,  Inc.  J  Power  J  J). 
Loock  ft  Associates  Eneigyonline,  Inc. 
Paragon  Gaa  Marketing 

(Docket  Nos.  ER94-389-009,  ER94-1168- 
010,  ER95-976-006.  ER95-1421-00S.  ER95- 
1826-003,  ER96-138-002,  ER96-38(>-004 
(not  conaolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  25, 1996,  Tenaska  Power 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  May  26, 1994.  order  in 
Docket  No.  ER94-389-000. 
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On  October  16, 1996.  Enogy  Source 
Power.  Inc.  filed  certain  inftxmation  as 
required  by  the  Ckmunissim's  July  8. 
1994,  order  in  Docket  No.  ER94-116&- 
000. 

On  October  25, 1996.  Southern  Energy 
Marketing.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
Septembw  29, 1995  order  in  Docket  No. 
ER95-976-000. 

On  October  21, 1996.  JPower  filed 
certain  information  as  required  by  the 
Commission's  August  25, 1995  order  in 
Docket  No.  ERg5-1421-000. 

On  October  21. 1996.  )D.  Loodi  ft 
Associates  filed  certain  informstioB  as 
required  by  the  Commissirai's  October 
27. 1995  order  in  Docket  No.  ER95- 
1826-000. 

On  October  21, 1996.  Energyonline. 
Inc  filed  certain  information  as  required 
by  the  Commission's  January  5, 1996 
ordw  in  Docket  No.  ER96-138-000. 

On  October  25. 1996.  Paragon  Gas 
Marketing  filed  certain  information  as 
required  by  the  Commission's  December 
20. 1995  order  in  Docket  No.  ER96-380- 
000. 

9.  Florida  Power  ft  Li^t  Company 

(Docket  No*.  BRg6-495-001  and  BR96-1001- 
OOll 

Take  notice  that  on  October  23, 1996, 
Florida  Power  ft  Light  Company  (FPL), 
filed  a  refund  report  in  the  above- 
captioned  dockets. 

Comment  date:  November  14, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Sentlieni  CoaqMay  Serricas,  Inc. 

(Dockst  No.  ER96-2573-002] 

Take  notice  that  on  October  25. 1996. 
Southern  Company  Services,  Inc.  acting 
on  behalf  of  Georgia  Power  Company 
has  filed  a  Service  Agreemmt  by  and 
among  itself,  as  agent  for  Georgia  Power 
company  and  the  Qty  of  Hampton. 
Georgia  pursuant  to  «^ch  Georgia 
Power  will  make  wholesale  power  sales 
to  the  Qty  of  Hampton  fat  a  term  in 
excess  of  one  (1)  year.  This  filing  is 
submitted  in  compliance  with  the  letter 
order  issued  in  this  proceeding  by  the 
Federal  Energy  Regulatory  Commission 
on  September  25, 1996.  Southern 
Company  Services,  Inc.,  76  FERC 1 
61.321  (1996). 

Comment  date:  November  14, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Louisiana  Electric  Company 

(Docket  No.  ER96-2677-001] 

Take  notice  that  on  October  21, 1996, 
Central  Louisiana  Electric  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-refer«iced  docket. 


Comment  date:  November  14, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  raOO  Energy  Company 

(Docket  Na  ER96-2883-000] 

Take  notice  that  on  September  20, 
1996,  PECO  Energy  Company  filed  a 
request  to  withdraw  the  filis^  of  a  letter 
dated  August  2, 1996  in  this  docket 

Comment  date:  November  14, 199b.  in 
acxxmlanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  LonisTiUe  Gas  and  Electric 
Company 

(Docket  Na  ER97-141-000] 

Take  notice  that  on  October  21, 1996. 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  a  correction 
to  its  initial  filing  of  Octc^ier  8, 1996,  in 
the  above-cited  docket. 

Comment  date:  November  14. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

Standard  Paragrqrii 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  aoowdanoe  with  Ruks  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  sudi  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoteD.CMhdl, 
Secretary. 

(FR  Doc  96-28643  Piled  11-06-96;  8:45  am] 
Bsistt  OOM  snr-st-r 

[Profset  Na  11B66-001-ME1 

CorwoHdMad  Hydro  Melne,  Inc;  Notice 
of  sue  VWfnd8coping  Meeting 
Pureuant  to  the  Natlonai 
Envlionmental  PoMcy  Act  of  1990 

November  1, 1996. 

On  August  19, 1996,  the  Federal 
Energy  Regulatory  Commission 
(Qnnmission)  issued  a  letter  accepting 
the  Consolidated  Hydro  Maine,  Inc's 
application  for  initial  license  for  the 
Damariscotta  Mills  Hydro  Project, 
located  on  the  Damariscotta  River  in 
Lincoln  County,  Maine.  Initially,  the 


site  visit  and  scoping  meetings  ware 
scheduled  for  October  22  and  23. 
Ho%vever,  these  meetings  wore  cancelled 
due  to  inclement  weet^. 

The  purpose  of  this  notice  is  to 
resdiedule  the  site  visit  and  scoping 
meetings  and  to:  (1)  Advise  all  parties 
as  to  the  proposed  scope  of  the  staff's 
environmental  analysis,  including 
cumulative  effects,  and  to  seek 
additional  information  pertinent  to  this 
analysis:  and  (2)  advise  all  parties  of 
their  opportunity  for  comment. 


Scoping  1 

The  Commission's  scoping  objectives 
are  to: 

•  identify  significant  environmental 
issues: 

•  determine  the  depth  of  analysis 
sppropriate  to  eadi  issue; 

•  ioantify  the  resource  issues  not 
requiring  detailed  analysis;  and 

•  idffiitify  reasonable  project 
altentatives. 

The  purpose  of  the  scoping  process  is 
to  identify  significant  issues  related  to 
the  proposed  action  and  to  determine 
what  issues  should  be  addressed  in  the 
environmental  document  to  be  prepared 
pursuant  to  the  national  Environmental 
Policy  Act  of  1969  (NEPA).  The 
document  entitled  "Scoping  Document 
I"  (SDI)  will  be  circulated  shortly  to 
enable  appropriate  fisderal.  state,  and 
local  resource  agencies,  developen, 
Indian  tribes,  nongovernmental 
organizations  (NGO's),  and  other 
interested  parties  to  efiiactively 
participate  in  and  ccmtribute  to  the 
scoping  process.  SDI  provides  a  brief 
description  of  the  proposed  acticm, 
project  alternatives,  the  geographic  and 
temporal  scope  of  a  cumulative  effects 
analysis,  and  a  list  of  preliminary  issues 
identified  by  staff. 

Pn^ect  Site  Visit 

Hie  applicant  and  the  Commission 
staff  will  conduct  a  site  visit  of  the 
Damariscotta  Mills  Hydro  Project  on 
November  18, 1996,  at  1:00  p.m.  They 
will  meet  at  the  project  powerhouse, 
located  on  Rt.  215  in  Newcastle.  All 
interested  individuals,  NGO's  and 
agencies  are  invited  to  attend.  All 
participants  are  responsible  for  their 
own  transportation  and  should  bring  a 
hard  hat  For  more  details,  interested 
parties  should  contact  Kevin  Webb,  the 
appbcant  contact,  at  (508)  681-1900 
(ext.  1225).  prior  to  the  site  visit  date. 

Scoping  Meetings 

The  Commission  staff  will  conduct 
two  scoping  meetings.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  the  staff 
in  identifying  the  scope  of 
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environmental  isaues  that  ahould  be 
analyzed  in  the  NEPA  document. 

The  agency  scoping  meeting  will  be 
held  on  November  18,  1996,  from  9:00 
a.m.  to  12:00  p.m,  at  the  Maine  Dept.  of 
Environmental  Protection,  Room  LW-4. 
Ray  Building-AMHI  Complex,  Hospital 
Street  (Rt.  9),  Auguste.  ME  04333.  For 
more  details,  interested  parties  should 
contact  Dana  Murch,  Maine  DEP,  at 
(207)  287-3901,  prior  to  the  meeting 
date. 

The  public  scoping  meeting  will  be 
held  on  November  18, 1996,  fxtan  6:00 
p.m.  to  9:00  p.m.  at  the  Central  High 
School,  194  Center  St.,  Nobleboro, 
Maine  04555. 

The  Commission  will  decide,  based 
on  the  application,  and  agency  and 
public  conunents  at  the  scoping  session, 
whether  licensing  the  Damariscotta 
Mills  Pro)ect  constitutes  a  major  federal 
action  significantly  aCCscting  the  quality 
of  the  human  environment.  Irrespective 
of  the  Commission's  determination  to 
prepare  an  environmental  assessment  or 
an  environmental  impact  statement  for 
the  Damariscotta  Mills  Project,  the 
Commission  staff  will  not  hold 
additional  scoping  meetings  other  than 
those  scheduled,  as  listed  above. 

Obfectives 

At  the  scoping  meetings,  the 
Commission  staff  will:  (1)  Summarize 
the  environmental  issues  tentatively 
identified  for  analysis  in  the  NEPA 
document;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantified  data,  on  the 
resources  at  issue,  and  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
NEPA  document.  Individuals, 
oiganizations,  and  agencies  with 
environmental  expertise  and  concerns 
are  encouraged  to  attend  the  meetings 
and  to  assist  the  staff  in  defining  and 
clarifying  the  issues  to  be  addressed. 

Meeting  Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  become  a  part  of  the 
formal  record  of  the  Commission 
proceeding  on  the  Damariscotta  Mills 
Project.  Individuals  presenting 
statements  at  the  meetings  wiU  be  asked 
to  identify  themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
offer  us  verbal  guidance  during  pubhc 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  before 
each  meeting,  based  on  the  number  of 
[rarsons  wishing  to  speak  and  the 
approximate  amoimt  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  5  minutes  to  present 
their  views. 


All  those  attending  the  meeting  are 
urged  to  lafrain  from  making  any 
communications  concerning  the  merits 
of  the  application  to  any  member  of  the 
Commission  staff  outside  of  the 
established  process  for  developing  the 
record  as  stated  in  the  record  of  the 
proceeding. 

Persons  choosing  not  to  speak  but 
wishing  to  express  an  opinion,  as  well 
as  speakers  unable  to  summarize  their 
positions  within  their  allotted  time,  may 
submit  written  statements  for  inclusion 
in  the  public  record  no  later  than 
December  20, 1996. 

All  filings  should  contain  an  original 
and  8  copies.  Failiire  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h).  In  addition,  commenters 
may  submit  a  copy  of  their  comments 
on  a  3  Winch  diskette  formatted  for 
MS-DOS  based  computers.  In  light  of 
our  ability  to  translate  MS-DOS  based 
materials,  the  text  need  only  be 
submitted  in  the  format  and  version  that 
it  was  generated  (i.e.,  MS  Word, 
WordPerfect  5.1/5.2.  ASCII,  etc.).  It  is 
not  necessary  to  reformat  word 
processor  generated  text  to  ASCII.  For 
Macintosh  users,  it  would  be  helpful  to 
save  the  documents  in  Macintosh  word 
processor  format  and  then  write  them  to 
files  on  a  diskette  fmmatted  for  MS- 
DOS  machines.  All  comments  should  be 
submitted  to  the  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  and  should  clearly  show  the 
following  captions  on  the  first  page: 
Damariscotta  Mills  Hydro  Project,  FERC 
No.  11566. 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedures,  requiring 
parties  or  interceders  (as  defined  in  18 
CFR  385.2010)  to  file  documents  on 
each  person  whose  name  is  on  the 
official  service  list  for  this  proceeding. 
See  18  CFR  4.34(b). 

The  Commission  staff  will  consider 
all  written  comments  and  may  issue  a 
Scoping  Document  n  (SDII).  SDII  will 
include  a  revised  list  of  issues,  based  on 
the  scoping  sessions. 

For  further  information  regarding  the 
scoping  process,  please  contact  Rich 
Takacs,  Federal  Eaeigy  Regulatory 
Commission,  Office  of  Hy<LY>power 
Licensing,  888  First  Street,  NE. 
Washington.  DC.  20426  at  (202)  219- 
2840,  or  Ed  Lee  at  (202)  21»-2809. 
Uii  D.  CasiMU, 
Socntaty. 

[PR  Doa  96-2860S  Filed  11-6-96;  8:45  sm| 
snr-si-n 


[ProlMt  Na  1147S-00(MC] 

CoiMOlldMid  Hydro  KWim.  Inc.;  No«m 
of  AMHablNty  of  nnal  EnvirowmwitH 


Novembarl.  1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
488.  52  FR  47897).  the  Office  of 
Hydiopower  Licensing  has  reviewed  the 
application  for  license  for  the  Bumham 
Hydroelectric  Project,  located  in 
Somerset  and  Waldo  Counties.  Maine, 
and  has  prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  project.  In  the 
FEA.  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  existing  unlicensed 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
envinmmental  protection  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environmmt. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A.  of  the  Commission's  offices 
at  888  First  Street,  N.E.,  Washington. 
D.C  20426. 


D. 

Seavtaty. 

(FR  Doc.  96-28604  Filed  11-6-96;  8:45  am] 

HJJMQ  coot  Sn7-S1-H 

[Project  No.  19e2-000-CA] 

Pacific  Qm  and  Electric  Company; 
Notico  of  Availability  of  Draft 
Environmantal  Aaaaaamant 

November  1, 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
R<xk  Creek-Cresta  Hydroelectric  Project, 
located  on  the  North  Fork  Feather  River 
in  Northern  California,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission's  staff  analyzed 
the  potential  environmental  impacts  of 
relioensing  the  existing  project  and 
concluded  that  approval  of  the  project, 
with  appropriate  environmental 
protection  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  and  Files 
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Maintenance  Branch  of  the 
Commission's  offices  at  888  First  Street, 
N.E..  Washington.  D.C  20426. 

Any  conunents  should  be  filed  within 
45  dajrs  bam  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington.  D.C  20426.  Pleue  affix 
"Rock  Creek-Cresta  Hydroelectric 
Project.  No.  1962-000"  to  all  comments. 
For  further  information,  please  contact 
Jim  Haimes  at  (202)  219-2780. 
LotsD-CasMl, 
Secretary. 

(FR  Doc.  96-28603  PUed  11-6-96;  8:45  am] 
ISJJNQ  oooE  snr-si-M 

[Doekst  No.  CP«6-«65-000] 

Deatin  Pipeline  Company  inc.;  Notice 
of  Intent  to  Prepare  an  Environmental 
Impact  Statement  for  the  Propoeed 
DeaUn  Pipeline  Project,  Requeat  for 
Commenta  on  Environmental  laeuee, 
and  Notice  of  Public  Scoping  Meeting 

November  1, 1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  construction  and 
operation  of  the  facilities  proposed  in 
the  Destin  Pipeline  Project.*  This  EIS 
will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  to  approve  the  project. 

We  are  asldng  a  nimiber  of  Federal 
Agencies  to  indicate  whether  they  wish 
to  cooperate  with  us  in  the  preparation 
of  the  EIS.  These  agencies  are  listed  in 
appendix  1  and  may  choose  to 
participate  once  they  have  evaluated  the 
proposal  relative  to  their  agencies' 
responsibilities.'  To  date,  the  U.S. 
Forest  Service.  DeSoto  National  Forest 
Chickasawhay  Ranger  District  has 
requested  cooperating  agency  status. 

Summary  of  the  Proposed  Project 

Destin  Pipeline  Company  Inc.  (Destin) 
wants  to  biiild  ne^natural  gas  pipeline 
and  compression  facilities  in  the  Gulf  of 
Mexico  and  southeastern  Mississippi  to 
transport  1  billion  cubic  feet  per  day  of 
natui«l  gas  to  downstream 


>  Dectin  Pipaline  Company  Inc's  appUcadon  was 
filed  with  tha  ConuniMion  under  Section  7  of  the 
Natural  Gas  Act  and  Part  157  of  the  Commiaaion's 
ragulatlona. 

'TTie  append  ioaa  relwenoed  in  this  notice  are  not 
being  printed  in  the  F«daral  lagialar.  Copiaa  are 
available  from  the  Commiaaion'a  Public  Rabrance 
and  File*  Maintenance  Brandi.  8S8  FIrct  Street.  NE, 
Room  2A.  Washington  DC  20426.  or  call  (202)  20S- 
1371.  Copies  of  the  appandicaa  wen  ant  to  all 
thoae  receiving  this  notice  in  the  mail 


interconnections  in  Mississipiu.  Destin 
requests  Commission  authorization,  in 
Docket  No.  CP96-655-000,  to  construct 
and  operate  the  following  facilities; 

•  72.8  miles  of  36-inch-diameter 
pipeline  in  the  Gulf  of  Mexico 
extending  from  Main  Pass  Block  248  to 
a  point  of  landfall  near  the  dty  of 
Pascagoula  in  Jackson  County. 
Mississippi; 

•  116.8  miles  of  36-inch-diameter 
pipeline  extending  northward  through 
Jackson,  George.  &eene,  Wayne,  and 
Clark  Coimties,  Mississippi  to 
interconnections  with  the  existing 
pipeline  systems  of  Florida  Gas 
Transmission  Company  (Florida  Gas) 
and  Transcontinental  Pipe  Line 
Corporation  (Transco)  near  Shubuta, 

•  1 7  mues  of  30-inch-diameter 
pipeline  within  Clarke  County  from  the 
interconnection  with  Transco  to 
Southern  Natural  Gas  Company's 
(Southern)  existing  Enterprise 
Compressor  Station  near  Enterprise, 
Mississippi; 

•  2.4  miles  of  16-inch-diameter 
pipeline  loop  in  Clarke  Cotmty, 
Mississippi  extending  westward  from 
Southern's  Enterprise  Compressor 
Station  to  an  interconnection  with 
Tennessee  Gas  Pipeline  Company 
(Tennessee): 

•  One  new  14,100-horsepower  (hp) 
compressor  station  near  the  coastline  in 
Jackson  Coimty,  Mississippi; 

•  One  new  11.600-hp  compressor 
station  in  Greene  County,  Mississippi; 

•  Five  new  meter  stations,  one  each 
in  George  and  Attala  Counties  and  three 
in  Clarke  Coimty,  Mississippi;  and 

•  Two  new  o&hore  platforms  in  the 
U.S.  territorial  waters  of  the  Gulf  of 
Mexico. 

The  general  location  of  the  project 
facilities  is  shown  in  ap{}endix  2.  If  you 
are  interested  in  viewing  detailed  maps 
of  a  specific  portion  of  the  Destin 
Pipeline  Project,  please  attend  one  of 
the  public  scoping  meetings  identified 
in  this  notice,  or  contact  the  EIS  project 
manager  at  the  phone  number  or 
addrras  listed  at  the  end  of  this  notice. 

Land  Requirements  for  Constmctioii 

Based  on  information  supplied  by 
Destin,  over  50  percent  of  tlw  proposed 
onshore  pipeline  would  parallel  existing 
road,  pipeline,  or  powerline  rights-of- 
way.  Following  construction,  about  640 
acres  would  be  maintained  as  new  right- 
of-way.  Another  858  acres  of 
temporarily  disturbed  land  would  be 
restored  and  allowed  to  revert  entirely 
to  its  former  use. 

Building  the  Destin  Pipeline  Project 
would  require  onshore  construction 
rights-of-way  ranging  from  90  to  110  feet 


wide.  Following  construction,  a  40-foot- 
wide  permanent  ri^t-of-way  would  be 
retained  where  the  pipeline  would  be 
adjacent  to  existing  utility  rights-of-way 
and  a  50-foot-wide  permanent  right-of- 
way  would  be  retained  in  all  other 
areas.  Additional  temporary  woriiL  areas 
would  be  required  on  each  side  of  road, 
railroad,  river,  and  stream  crossings. 
The  two  new  compressor  stations  would 
each  require  about  2.8  acres  of  land. 
Each  of  the  five  new  meter  stations 
would  require  about  one  acre  of  land. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  aoooimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project.  We  have  already 
identified  a  nimiber  of  issues  imder 
each  topic  that  we  think  deserve 
attention  based  on  a  preliminary  review 
of  each  topic  that  we  think  deserve 
attention  based  on  a  preliminary  review 
of  the  proposed  facilities  and  the 
environmental  information  provided  by 
the  applicant.  These  issues  are  listed 
below.  This  is  a  preliminary  list  of 
issues  and  may  be  changed  based  on 
your  comments  and  our  analysis. 

•  Geology  and  Soils 

— Seismology  and  areas  susceptible  to 

landslide. 
— Prime  farmland  soils. 
— Erosion  control  and  right-of-way 

restoratioiL 

•  Water  Resources 

— ^Effect  of  construction  on  areas  with 

shallow  groimdwater. 
— Efiiect  of  construction  oa  crossings 

of  perennial  waterbodies  including 

3  ponds,  the  Chickasawhay  River. 

and  2  crossings  of  the  Escatawpe 

River. 
— Impact  on  wetland  hydrology. 
— Consistency  with  Mississippi 
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•  Biological  Resources 

— Short-  and  long-tenn  effiBcts  of 
right-of-way  clearing  and 
maintsnance  on  wetlands,  forests, 
and  riparian  areas. 

— Effects  of  habitat  alteration 

— Efiiact  of  construction  on  tidal  salt 
marshes.  Bangs  Lake  oyster  reefii, 
and  on  potential  spawning  areas  of 
the  gulf  stiugeon  in  the  lower 
Chickasawhay  River. 

— EfEsct  on  freshwater  and  estuarlne 
fisheries  habitats  and  Gulf  of 
Mexico  conunerdal  fisheries. 

— Project  impact  on  threatened  and 
endangered  species  such  as  the 
gopher  tortoise  and  the 
redcockaded  woodpecker. 

•  Cuhural  Resources 

— Effect  on  historic  and  pfehiatoric 

sites. 
— Native  American  concerns. 

•  Land  Use 

— Impact  on  residences  recreation 
areas. 

— Consistency  with  local  land  use 
plans  and  zoning. 

— Public  lands  including  the  DeSoto 
National  Forest,  Chickasawhay 
State  Wildlife  Management  Area. 
Bangs  Lake  Coastal  Reeerve,  and 
Gulf  Islands  National  Seashore. 

•  Air  Quality  and  Noise 

— Effact  on  local  air  quality  and  noise 

environment  as  a  result  of 

construction. 
— Eflisct  on  local  air  quality  and  noise 

enviromnent  as  a  result  of  operation 

of  the  compressor  stations. 

•  Reliability  and  Safety 

— Assessment  of  hazards  associated 
with  natural  gas  pipelines. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  Draft  EIS  which 
will  be  mailed  to  Federal,  state,  and 
local  agencies,  public  interest  groups, 
affected  landowners  and  other 
interested  individuals,  newspapera, 
libraries,  and  the  Commission's  official 
service  list  for  this  proceeding.  A  45-day 
comment  period  will  be  alloted  for 
review  of  the  Draft  EIS.  We  will 
consider  all  comments  on  the  E)raft  EIS 
and  revise  the  document,  as  necessary, 
before  issuing  a  Final  EIS.  The  Final  EIS 
will  include  our  response  to  each 
comment  received  and  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  to 
approve  the  project. 


Pubik  PartkipaUMi  aMi  Sooph^ 


You  can  make  a  differonce  by  mmiiing 
a  letter  addressing  your  specific 
comments  or  concams  about  the  project. 
You  should  focus  on  the  potentiaJ 
mvironmental  effects  of  Um  proposal, 
alternatives  to  the  proposal  (including 
alternative  routac),  and  measures  to 
avoid  or  lessen  environmental  impact 
The  more  specific  your  oommantfl,  the 
move  useful  they  will  be.  Please  follow 
the  instructions  below  to  insure  that 
your  comniHits  are  rsoeived  ami 
properly  recorded: 

•  Addraas  your  leltar  to:  Lois  Caah^, 
Sacratary.  Padsral  Bnany  Rngiiltoty 
Commiasian.  8M  Pint  SbaaC.  MB. 
Waahiiwton,  D.C  20«26; 

•  RafcraDoe  Dodcat  Na  CPg6-«55- 
000: 

•  Sand  a  CDp)r  of  your  latter  to:  Mr. 
Midiael  Boyle.  EIS  Project  Manager. 
Federal  Bnmgy  Ragulatosy  Commission. 
886  First  Street.  NE.  Room  72t«9. 
Washington.  DC  20428;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  D.C  on 
or  before  December  2. 1996. 

In  addition  to  asking  fat  written 
comments,  we  invite  you  to  sttmd  the 
public  scoping  meetings  the  FERC  will 
conduct.  Tlie  locations  and  times  for 
these  meetings  are  listed  on  the  next 
page.  Requests  to  hold  additional  public 
scoping  meetings  MriU  be  consideied. 

Ine  public  meetings  are  designed  to 
provide  you  with  more  detailed 
informaljon  and  another  opportimity  to 
offer  your  comments  on  the  proposed 
project.  Those  wanting  to  speak  at  the 
meetings  can  call  the  EIS  Project 
Manager  to  pre-nnister  their  names  on 
the  speaker  list.  Tnose  people  on  the 
speaker  list  prior  to  the  date  of  the 
meeting  will  be  allowed  to  speak  first. 
A  second  speaker  list  will  be  developed 
at  each  meeting.  Priority  will  be  given 
to  people  representing  groups.  A 
transcript  of  each  meeting  will  be  made 
so  that  your  comments  will  be 
accurately  recorded. 

The  public  scoping  meetings  will  be 
held  at  the  following  times  and 
locations: 
Pascagoida.  Mississippi;  November  13, 

1996,  7:00  p.m.,  LaFont  hm.  Highway 

90  East,  (602)762-7111. 
Waynesboro,  Mississippi:  November  14, 

1996,  7:00  p.m.,  Waynesboro  Qty 

Auditorium,  1008  Benton  Street.  (601) 

735-3078. 

Becoming  ■■  Intanrenor 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 


Among  other  things,  intarvenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenora.  Likewise, 
eadb  intervenor  must  provide  copies  of 
its  filings  to  aU  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  modon  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3). 

The  date  for  filing  of  timely  motions 
to  intervene  in  this  p»wi«^*ng  has 
passed.  ThereCore.  paitias  now  seeking 
to  file  late  intmvsptiops  must  show 
good  cauae,  aa  laquirad  by  section 
385.214(bX3).  why  this  time  limitation 
should  be  waived.  Baviraunental  issues 
have  been  viewed  as  good  cauae  for  late 
intervention.  You  do  not  need 
intorvanor  status  to  have  your  scoping 
comments  conaidoed. 


En 


Mailfa^I^ 


This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  afiiscted  by  the  proposed 
project.  It  is  also  being  sent  to  all 
potential  right-of-way  grantcws.  As 
details  of  the  project  betcome 
established,  representatives  of  Destin 
may  also  separately  contact  landowners, 
communities,  and  public  agencies 
concerning  project  mattera.  including 
acquisition  of  pmnits  and  rights-of-way. 

All  commentora  will  be  retained  on 
our  mailing  list.  If  you  do  not  want  to 
send  comments  at  this  time  but  still 
Mrant  to  keep  informed  and  receive 
copies  of  the  Draft  and  Final  EIS,  please 
return  the  Information  Request 
(appendix  4).  If  you  do  not  send 
comments  or  return  the  Information 
Request,  you  will  be  taken  off  the 
mailing  list. 

Additional  information  on  the 
proposed  project  is  available  fiom  Mr. 
Michael  Boyle,  EIS  Project  Manager,  at 
(202)  208-0839. 


Secntary. 

(PR  Doc  96-28508  Filed  ll-6-4»;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-664»-1] 

Agency  Informetlon  Collection 
ActivMee:  Propoeed  Collaction: 
Comment  ReqiiMt;  Conflict  of  Interael 

AOCMCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Notice 
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■wwiwr;  In  mmpHanna  with  the 
Piperwtxk  Reduction  Act  (44  U.S.C 
3501  at  seq.),  this  notice  announces  that 
EPA  is  planning  to  lufamit  the  following 
mnHniiififl  infcHmation  Collaction 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (CXtdB): 
Conflict  of  Inteieat.  EPA  ICR  No. 
1550.04;  OMB  Control  Na  2030-0023; 
expiration  data  3/31/97.  Before 
submitting  the  ICR  to  OMB  far  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  coUection  as 
desolbed  below. 

DATES:  Comments  must  be  submitted  on 
or  before  Januaiy  6. 1997. 
AOORESSCS:  Environmental  Protection 
Agency,  Office  of  Acquisition 
Management  (3802F).  401 M  Street 
S.W.,  Washington  D.C.  20460. 
Attention:  Edward  N.  Chambers. 
FOR  FURTICR  eWOnMATION  CONTACT: 
Edward  N.  Chambers.  (202)  260-6028  / 
PAX:  (202)  260-1203  / 
CHAMBERS.ED0EPAMAIL.EPA.GOV 

8UPPI.EMBITARV  MFORMATION: 

Affected  entities:  Entities  potentially 
affefked  by  this  action  are  EPA 
contracton. 

TUle:  Conflict  of  Interest  (OMB 
Contiol  No.  2030-0023;  EPA  ICR  No. 
1550.04)  expiring  3/31/97. 

Abstract:  Contracton  must  disclose  to 
EPA  contracting  offices  all  actual  or 
potential  conflicts  of  interest,  and 
oertiiy  to  this  on  either  a  work 
assignment  or  an  nnniml  basis.  The 
information  will  be  used  by  the  Agency 
to  mitigate  or  neutralize  all  conflicts.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  coUection  of  information  imless  it 
displays  a  currentiy  valid  OMB  control 
number.  The  OMB  control  nimibers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments: 

(i)  To  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ti)  To  evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burdoi  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  To  mhance  the  quality,  utility, 
and  clarity  of  the  infonnation  to  be 
collected;  and 

(iv)  To  minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic. 


mechanical,  or  other  technological 

OoUeCtiOD  t»rlinfapi—  qS  otiMT  foimS  of 

infonnation  technology,  e.g.,  permitting 
electronic  anhmioalon  of  reeponaes. 

annual  public  reporting  and 
recordkeeping  burden  nr  this  coUection 
is  207,450  hours.  This  represents  an 
average  of  1,383  hours  each  for  an 
estimated  150  contracton.  The  total 
number  of  reeponaes  is  estimated  at 
10,200  (68  rasponsee  per  contractiv  x 
150  contracton).  The  average  burden 
per  respmiae  is  estimated  at  20.33  houn 
(1.383  noun  /  68  responses).  The  annual 
cost  of  this  collection  is  estimated  at 
$9,986,705.50.  This  represents  an 
average  coat  of  $66,131.42  each  for  the 
estimated  150  contractors.  The  average 
cost  per  response  is  estimated  at 
$972.52  ($66,131.42  /  68  responses). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  to 
develop,  acquire,  instaU,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifyLig 
information,  processing  and 
mAintaining  information,  and  discloeing 
and  providing  infonnation;  to  adjust  the 
existing  methods  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  to  train  personnel  to  be 
able  to  respond  to  a  collection  of 
infonnation;  to  search  data  sources;  to 
complete  and  review  the  collection  of 
information;  and  to  transmit  or 
otherwise  disclose  the  information. 

Dated:  November  1, 1996. 
Edward  J.  Mnrpky, 
Chief,  Procurement  Policy  Branch. 
(FR  Doc.  96-28658  Piled  11-6-96;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphertc 
Admlniatratlon 

Envlfoniwental  Protection  Agency 

Coastal  Nonpoint  Pollution  Control 
rrogreni:  rropoeec  rinange 
Documents,  Environmental 
Aiaeeamenti,  end  FIndlnge  of  No 
Significant  Impact 

agency:  National  Oceanic  and 
Atmosphwic  Administration.  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  AvailabiUty  of 
Proposed  Findings  Documents, 
Environmental  Assessments,  and 
Findings  of  No  Significant  Impact  <m 


Aiqnoval  of  Coastal  Notqwint  Pdlution 
Comiol  Programs  far  the  States  of 
Midhigui  and  WiaoQosin. 

aUMMARr:  Notice  is  hereby  gtvan  of  die 
availability  of  die  Propoeed  Findings 
TTnnimnnti  Fmimniiinntil  i^isnssmnnti 
(EA's).  and  Findings  of  No  .<tigniftr«in 
Impact  far  the  states  of  Michigan  and 
Wisconsin.  Coastal  states  were  required 
to  submit  their  coastal  nonpoint 
programs  to  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
and  the  U.S.  Environmental  Protection 
Agency  (EPA)  bx  q>proval  in  July  1995. 
The  Findings  documents  were  prepared 
by  NOAA  and  EPA  to  provide  the 
rationale  fm  the  agencies'  decision  to 
approve  each  state  and  territory  coastal 
nonpoint  poUution  control  program. 
Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA), 
16  U.S.C  1455b,  requires  states  and 
territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  poUution  control  programs. 
The  EA's  were  prepared  by  NOAA, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C  4321  et 
seq.,  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
the  coastal  nonpoint  poUution  control 
programs  submitted  to  NOAA  snd  EPA 
by  tihe  states  of  Michigan  and 
Wisonuin. 

NOAA  and  EPA  have  propiosed  to 
approve,  with  conditions,  the  coastal 
nonpoint  poUution  control  programs 
submitted  by  the  states  of  Michigan  and 
Wisconsin.  The  requirements  of  40  CFR 
parts  1500-1508  (Council  on 
Environmental  Quality  (CEQ) 
regulations  to  implement  the  National 
Enviroiunental  Policy  Act)  apply  to  the 
preparation  of  the  Environmental 
Assessments.  SpedficaUy,  40  CFR 
1506.6  requires  agencies  to  provide 
pubUc  notice  of  the  availability  of 
environmental  docimients.  This  notice 
is  part  of  NOAA's  action  to  comply  with 
this  requirement. 

Copies  of  the  Proposed  Findings 
Documents,  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact  may  be  obtained 
upon  request  from:  Joseph  P.  Flanagan, 
Coastal  Programs  Division  (N/ORM3), 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  teL  (301)  713-3121,  exL  201. 

DATES:  Individiials  or  organizations 
wishing  to  submit  comments  on  the 
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proposed  Findings  or  Environmental 
Assessments  should  do  so  by  December 
9,  1996. 

AOCMESecs:  Comments  should  be  made 
to:  Joseph  A.  Uravitch,  Coastal  Programs 
Division  (N/ORM3).  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  1305  East-West  Highway,  Silver 
Spring,  Maryland,  20910,  tel.  (301)  713- 
3155,  ext.  195. 

(Federal  Domestic  Assistance  Catalog 
11.419  Coastal  Zone  Management  Program 
Administration) 

Dated:  October  31. 1996. 
W.  Stanley  Wibon. 

Auistant  Administrator  for  Ckxan  Servicet 

and  Coastal  Zone  ManagBment.  National 

Oceanic  and  Atmospheric  Administration. 

Robert  H.  WayUnd  m. 

Director.  Office  of  Wetlands,  Oceans  and 

Watersheds,  Environmental  Protection 

Agmcy. 

(PR  Ddb.  96-28564  Filed  11-6-96:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6640-2] 

Propo— d  Oemwiwirt  Purmwnt  lo 
Section  122(g)  of  the  Comprehensive 
Environmental  Reaponaa, 
CompenaaUon,  and  UabUlty  Act 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed 
administrative  settlement  and 
opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i),  the  Environmental 
Protection  Agency,  Region  II,  announces 
a  proposed  administrative  de  minimis 
settlement  pursuant  to  Section  122(g)(4) 
of  CERCLA.  42  U.S.C.  9622(g)(4), 
relating  to  the  Hexagon  Laboratories 
Superfund  Site  ("Site").  The  Site  is 
located  on  3536  Feartree  Avenue  in  the 
Eastchester  section  of  Bronx  County, 
New  York  City,  New  York.  This  notice 
is  being  published  pursuant  to  Section 
122(i)  of  CERCLA  to  inform  the  public 
of  the  proposed  settlement  and  of  the 
opportunity  to  comment.  EPA  will 
consider  any  comments  received  during 
the  comment  period  and  may  withdraw 
or  withhold  consent  to  the  proposed 
settlement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate. 

The  proposed  administrative 
settlement  has  been  memorialized  in  an 


Administrative  Order  on  Consent 
("Order")  between  EPA  and  Monsanto 
Company  ("Respondent").  This  Order 
will  become  efiective  after  the  close  of 
the  public  comment  period,  unless 
comments  received  discloae  focts  or 
considerations  which  indicate  that  this 
Agreement  is  inappropriate,  improper  or 
inadequate,  and  EPA,  in  accordance 
with  Section  122(iK3)  of  CERCLA. 
modifies  or  withdraws  its  consent  to 
this  Agreement.  Under  the  Order,  the 
Respondent  will  be  obligated  to  pay 
$10,000  to  the  Hazardous  Substance 
Superfund  in  reimbursement  of  its  share 
of  EPA's  response  costs  relating  to  the 
Site  plus  a  premium. 

Pursuant  to  CERCLA  Section 
122(h)(1).  the  Order  may  not  be  issued 
without  the  prior  written  approval  of 
the  Attorney  General  or  her  designee.  In 
accordance  with  that  requirement,  the 
Attorney  Goieral  or  her  designee  has 
approved  the  proposed  administrative 
order  in  writing. 

DATES:  Comments  must  be  provided  on 
or  before  December  9, 1996. 


I:  Comments  should  be 
addressed  to  the  Environmental 
Protection  Agency,  Office  of  Regional 
Couyel,  New  York/Caribbean 
Supirfund  Branch,  17th  Floor,  290 
Broadway,  New  York.  New  York  10007 
and  should  refsr  to:  "Hexagon 
Laboratories  Superfund  Site,  U.S.  EPA 
Index  No.  CERCLA-96-0217".  For  a 
copy  of  the  settlement  document, 
contact  the  individual  listed  below. 

FOR  FURTHER  MFORMATKM  OOlfTACT: 
)eannie  M.  Yu,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Coimsel,  Environmental  Protection 
Agency.  17th  Floor,  290  Broadway,  New 
York,  New  York  10007.  Telephone: 
(212)  637-3178. 

Dated  October  29. 1996. 
WUliani  |.  Mmymki. 

Acting  Regional  Administmtor. 

|FR  Doc.  96-28639  Filed  11-6-46:  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 


Sunahlna  Act  Maating 

FEDERAL  REGISTER 


96-28059. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TME: 
TTiursday,  November  7,  1996, 10:00 
a.iii.,  meeting  open  to  the  public. 

The  following  item  was  added  to  the 
agenda:  Final  Report  of  the  Audit 
Division  on  the  North  Carolina 
Democratic  Victory  Fund. 
DATE  AND  TME:  Tuesday  November  12, 
1996  at  10:00  a.m. 


PLACE:  909  E  Street.  N.W,.  Washington. 
DC. 

STATUS:  This  meeting  will  be  dosed  to 

the  public. 

warn  TO  BE  DWCtJSSFD: 

Compliance  matters  pursuant  to  2  U.S.Q 

437g. 
Audits  conducted  pursuant  to  2  U.S.C  437g, 

§  438(b),  and  Tide  26,  U.S.C 
Matters  concerning  paiticipation  in  civil 

actions  or  proceedings  or  aibitration. 
Internal  personnel  rules  and  prooedurss  or 

matters  afCscting  a  particular  employee. 

DATE  AND  TME:  Thursday.  November  14, 
1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  opwi  to  the 
public. 

rTEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1996-^5:  Betty  K.  Wood 

oo  behalf  of  the  Gieens/Graen  Party 

USA. 
Regulation:  Electronic  Filing — Interim 

Regulation  (tentative). 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  MPORMATKM: 
Mr.  Ron  Harris.  Press  Officer, 
Telephone:  (202)  219-4155. 
Daloras  Hardy. 

Administrative  Assistant. 
[FR  Doc.  96-28734  Filed  11-5-96: 10:43  am] 
lOOM  sni-si-« 


FEDERAL  MEDIATION  AND 
CONaUATION  SERVICE 


rTogiBni;  Appiicauuii  ooacnanon 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 

ACTKM:  Publication  of  Draft  Fiscal  Year 
1997  Program  Guidelines/Application 
Solicitation  for  Labor-Management 
Committees. 

SUMMARY:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  draft  Fiscal  Year  1997 
Program  Guidelines/Application 
Solicitation  for  the  Labor-Management 
Cooperation  program  to  inform  the 
public.  The  program  is  supported  by 
Federal  funds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978, 
subject  to  annual  appropriations. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Peter  L.  Regner,  202-606-8181. 
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Labor-MaBagSBiant  Cooperation 
Program;  A|^iUcation  Solicitation  for 
Labor-ManagamaBt  Coaunitteee  FY1M7 

A.  Introduction 

The  following  is  the  draft  solicitation 
for  the  Fiscal  Year  (FY)  1997  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  establishment  and 
operation  of  plant,  area,  public  sector, 
and  industry-wide  labor-management 
committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that  jplant, 
area,  government  agency,  or  industry; 
and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizaticHial  efilsctiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  afiiscting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Desoiption  and  otherx 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  fimding  consideration 
for  eitiiar  a  plant,  area-wide,  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
application  kit  and  an  optional  video 
tape  may  be  found  in  Section  H.  A  copy 
of  the  Labor-Management  Cooperation 
Act  of  1978.  included  in  the  application 
kit.  should  be  reviewed  in  conjiuction 
with  this  solicitation. 

B.  Proffom  Description 
Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  iimovative  joint  approaches  to 
achieving  organizational  efiectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 


not  susceptible  to  resolutitm  within  the 
collectivebargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry; 

(5)  To  enhance  the  involvement  of 
woii»rs  in  making  decisions  that  affact 
their  woriung  lives; 

(6)  To  expand  and  improve  woriung 
relationships  between  worirars  and 
man^»rs;and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  fior  commtmication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operatiim  of  labor- 
management  oommittees. 

The  primary  objective  of  this  prtigram 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
forementioned  general  criteria.  The  term 
"labor"  refisrs  to  employees  represented 
by  a  labor  organization  and  covered  by 
a  formal  collective  bargaining 
agre«nent.  These  committees  may  be 
found  at  either  the  plant  (worksite), 
area,  industry,  or  public  sector  levels.  A 
plant  or  worksite  committee  is  generally 
charactoized  as  restricted  to  one  or 
more  organizational  or  productive  tmits 
operated  by  a  single  employer.  An  area 
committee  is  generally  composed  of 
multiple  employers  of  diverse  industries 
as  well  as  multiple  labor  unions 
operating  within  and  focusing  upon 
city,  coimty,  contiguous  multicoimty,  or 
statewide  jtirisdictions.  An  industry 
committee  generally  consists  of  a 
collection  of  agencies  or  enterprises  and 
related  labor  imion(s)  prtxiudng  a 
common  product  or  service  in  the 
private  sector  on  a  local,  state,  regional, 
m  nationwide  level.  A  public  sector 
committee  consists  either  of  government 
employees  and  managers  in  one  or  more 
units  of  a  local  or  state  government, 
managers  and  employees  of  public 
institutions  of  hi^er  education,  or  of 
employees  and  managers  of  public 
elementary  and  secondary  schools. 
Those  employees  must  be  covered  by  a 
formal  collective  bargaining  agreement 
or  other  enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  1997,  competition  will  be  open 
to  plant,  area,  private  industry,  and 
public  sector  committees.  Public  Sector 
committees  will  be  divided  into  two 
sub-categories  for  scoring  purposes.  One 
sub-category  will  consist  of  committees 


representing  state/local  tmits  of 
govemm«it  and  public  institutions  of 
higher  educ^on.  The  second  siii>- 
category  will  consist  of  puUic 
elementary  and  secondary  sdunls. 

Special  consideration  wrill  be  given  to 
committee  applications  involving 
innovative  or  imique  efforts.  All 
application  budget  requests  should 
focus  directly  on  supportiiig  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  avaikUe  under  otlier  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Program  Elements 

1.  Program  Statement — ^The 
application,  which  should  have 
niunbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the  plant, 
area,  government,  or  industry  and  its 
woricKHce  that  will  be  addressed  by  the 
committee.  Applicants  must  doctiment 
the  problem(8)  using  as  much  relevant 
data  as  possible  and  discuss  the  full 
range  of  impacts  these  problem(s)  could 
have  or  are  having  on  the  plant, 
government,  area,  or  indtistry.  An 
industrial  or  economic  profile  of  the 
area  and  workforce  mi^t  prove  useful 
in  explaining  the  problem(s).  This 
section  basi^ly  discusses  Why  the 
effort  is  needed. 

2.  Results  or  Benefits  Expected — ^By 
using  specific  goals  and  objectives,  the 
application  must  disctiss  in  detail  What 
the  labor-management  committee  as  a 
demonstration  effort  will  accomplish 
during  the  life  of  the  grant.  AppUcations 
that  offer  to  provide  objectives  after  s 
grant  is  awarded  will  receive  litUe  or  no 
credit  in  this  area.  While  a  goal  of 
"improving  commtmication  between 
employers  and  employees"  may  suffice 
as  one  over-all  goal  of  a  project,  the 
objectives  must,  whenever  possible,  be 
expressed  in  specific  and  meesiueble 
terms.  Applicants  should  focus  on  the 
impacts  or  changes  that  the  committee's 
efforts  will  have.  Existing  committees 
should  focus  on  expansion  efforts/ 
results  expected  from  FMCS  funding. 
The  goals,  objectives,  and  projected 
impacts  will  become  the  foimdation  for 
futture  mcmitorlng  and  evaluation 
efforts. 

3.  Approach — ^This  section  of  the 
application  specifies  How  the  goals  and 
objectives  will  be  accomplished.  At  a 
minimimi,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  by  name  and  tide,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  ratitmale 
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for  the  selection  of  the  committee 
members  (e.g..  members  rapresent  70% 
of  the  area  or  plant  workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  (we  require 
meetings  at  least  every  other  month)  as 
well  as  any  plans  to  form  subOTdinate 
committees  for  particular  purposes:  and 

(f)  For  applications  firom  existing 
committees  (i.e..  in  existenoe  at  least  12 
months  prior  to  the  submission  . 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestonea — ^This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  obiectives  will 
be  accomplished  as  well  as  a  timetable 
for  When  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the 
life  of  the  grant  using  September  15, 
1997,  as  the  start  date.  The 
accomplishment  of  these  tasks  and 
objectives,  as  well  as  problems  and 
delays  therein,  will  serve  as  the  basis  for 
quarterly  progress  reports  to  FMCS. 

5.  Evaluation — Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefiy  dis<:u88es  what 
basic  questions  or  issues  the  assessment 
will  examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment — 
Applications  must  include  current 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters 
submitted  on  company  or  union 


letterhead  represented  by  the 
individual,  lite  letters  should  match  the 
names  provided  under  Section  3(b). 

7.  Other  Requiramenta — Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  emplo3rees 
will  be  covarad  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
sources  and  levels  of  current  financial 
support; 

(c)  A  detailed  budget  narrative  baaed 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  conmiittee  will  not 
interfere  with  any  collective  bergaining 
agreements;  and 

(e)  An  assiuuce  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 

(3)  Tlie  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 
innovativeness  or  uniqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support. 

(5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 


information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
obfectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  fecton  as  innovativmiess,  site 
location,  oeet.  and  otlier  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  laboi^management 
committee  concept. 

C.  EUgibHity 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  conunittee  that 
will  De  created  through  the  grant),  and 
certain  third  paitv  private  non-profit 
entities  cm  beoalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligiole. 

Third-party  private,  non-profit 
entities  which  can  document  that  a 
major  purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  under  Part  B  must  be 
followed.  Applications  from  third-party 
entities  must  dociunent  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Apphcations  from  third-parties  which 
do  not  directly  support  the  operation  of 
a  new  or  expanded  committee  mil  not 
be  deemed  eligible,  nor  will 
applications  signed  by  entities  such  as 
law  firms  or  other  third  parties  failing 
to  meet  the  above  criteria. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  third-party  grantees  who  seek 
funds  on  behalf  of  an  entirely  different 
committee. 

D.  Allocations 

The  total  FY  1997  appropriation  for 
this  program  is  $1.5  million,  of  which 
at  least  $725,000  will  be  available 
competitively  for  new  applicants. 
Specific  funding  levels  will  not  be 
established  for  each  type  of  conunittee. 
Instead,  the  review  process  will  be 
conducted  in  such  a  manner  that  at  least 
two  awards  will  be  made  in  each 
category  (plant,  industry,  public  sector, 
and  area),  providing  that  FMCS 
determines  that  at  least  two  outstanding 
applications  exist  in  each  category. 
After  these  applications  are  selected  for 
award,  the  remaining  applications  will 
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be  considered  according  to  merit 
without  regard  to  category.  A  maximum 
of  $400,000  of  the  $1.5  million 
appropriation  has  been  reserved  for  the 
limited  continuation  of  FY95-funded 
grantees. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragra]^, 
FMCS  will  set  aside  a  sum  not  to  exceed 
thirty  percent  of  its  non-reserved 
appropriation  to  be  awarded  on  a  non- 
competitive basis,  lliese  funds  will  be 
used  only  to  support  industry-specific ' 
national-scope  initiatives  and/or 
regional  industry  models  with  high 
potential  for  widespreed  repUcation. 

FMCS  reserves  the  right  to  retain  up 
to  an  additional  five  percent  of  the  FY97 
appropriation  to  contract  for  program 
support  purposes  (such  as  evaluation) 
other  than  administration.  In  addition, 
$25,000  has  been  reserved  to  support 
the  Ninth  National  Labor-Management 
Confiarence  which  will  be  held  in 
Chicago  on  April  7-9. 1998. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  successful 

Erogress  is  made  during  this  initial 
uc^et  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  for  a 
limited  time  at  a  40  percent  cash  match 
ratio.  Initial  awards  to  establish  new 
labor-management  committees  (i.e..  not 
yet  established  or  in  existence  less  than 
12  months  prior  to  the  submission 
deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  grants  may  be  continued  for  a 
limited  time  at  a  40  percent  cash  match 
ratio. 

The  dollar  range  of  awards  is  as 
follows: 

—Up  to  $35,000  in  FMCS  funds  per 
Anniiin  for  existing  in-plant  or  single 
de{>artment  public  sector  appUcants; 
— Up  to  $50,000  over  18  montns  for  new 
in-plant  committee  or  single 
department  public  sector  appUcants; 
—Up  to  $75,000  in  FMCS  fimds  per 
annum  for  existing  area,  industry  and 
multi-department  public  sector 
committees  appUcants; 
— Up  to  $100,000  per  18-month  period 
for  new  area,  industry,  and  multi- 
department  pubUc  sector  committee 
appUcants. 

AppUcants  are  reminded  that  these 
figures  represent  maximimi  Federal 


funds  only.  If  total  costs  to  aocompUsh 
the  objectives  of  the  appUcation  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match.  appUcants  may  supplement 
these  funds  through  voltmtaiy 
contributions  from  other  soiuoes. 
AppUcants  are  also  strongly  encouraged 
to  consult  with  their  local  or  regional 
FMCS  field  office  to  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  appUcations.  A  list  of  ourfield 
leadoship  team  and  their  phone 
nimibera  is  included  in  the  appUcation 
kit. 

F.  Match  Requirements  and  Cost 
Allowability 

AppUcants  far  new  labcv-management 
committees  must  provide  at  least  10 
percent  of  the  tot^  allowable  project 
costs.  AppUcants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  AU  matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generaUy  not  include  other  Federal 
funds.  Fimds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  purposes. 

It  wiU  be  the  poUcy  of  this  program 
to  reject  aU  requests  for  indirect  or 
iSverhead  costs  as  weU  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currenUy  spent  for  these  purposes. 
Funding  requests  from  existing 
conunittees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
coomuttee  be  compensated  out  of  grant 
funds  for  their  time  spent  at  committee 
meetings  or  time  spent  in  training 
sessions.  AppUcants  generaUy  will  not 
be  allowed  to  claim  all  or  a  portion  of 
existing  full-time  staff  time  as  an 
expense  or  match  contribution. 

For  a  more  complete  discussion  of 
cost  aUowrabiUty,  appUcants  are 
encouraged  to  consult  the  FY97  FMCS 
Financial  and  Administrative  Grants 
Manual  which  wiU  be  included  in  the 
appUcation  kit. 

G.  Application  Submission  and  Review 
Process 

AppUcations  should  be  signed  by 
both  a  labor  and  management 
representative  and  be  postmarked  no 
later  than  April  19, 1997.  No 
appUcations  or  supplementary  materials 
can  be  accepted  after  the  deedline.  It  is 
the  responsibiUty  of  the  applicant  to 


ensure  that  the  application  is  conectly 
postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  appUcation 
containing  numbered  pages,  plus  duee 
copies,  should  be  addreaed  to  the 
Federal  Medication  and  CoociUation 
Service.  Labor-ManagemeDt  Program 
Services.  2100  K  Street.  NW. 
Washington.  D.C  20427.  FMCS  will  not 
consider  videotaped  submissions  or 
video  attachments  to  submissions. 

After  the  deedline  has  passed.  aU 
eligible  appUcants  wiU  be  reviewed  and 
sewed  initiaUy  by  one  or  more 
Customer  Review  Boards.  The  Board(s) 
wiU  recommend  selected  appUcations 
for  further  funding  consideration  The  - 
Director,  Labor-Management  Program 
Services.  wiU  finaliaw  the  scoring  and 
selection  process.  The  individuu  listed 
as  contact  p«son  in  Iton  6  on  the 
appUcation  form  wiU  generaUy  be  the 
only  person  with  whom  FMCS  wiU 
commimicate  during  the  appUcation 
review  process. 

AU  FY97  grant  appUcants  wiU  be 
notified  of  results  and  aU  grant  awards 
wiU  be  made  before  SeptembOT  15, 1997. 
AppUcations  submitted  after  the  April 
19  deadline  date  or  that  fail  to  adhere 
to  eUgibiUty  or  other  major 
requirements  will  be  administratively 
rejected  by  the  EKrector,  Labor- 
Management  Program  Services. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
ConciUation  Service  as  soon  as  possible 
to  obtain  an  appUcation  kit.  These  kits 
and  additional  information  or 
clarification  can  be  obtained  free  of 
charge  by  contacting  Karen  Pierce  or 
Linda  Stubbs,  Federal  Mediation  and 
ConciUation  Service,  Labor- 
Management  Program  Services,  2100  K 
Street,  NW,  WasUngton,  D.C.  20427;  or 
by  caUing  202-«06-8181. 

An  optional  video  tape,  entiUed  "How 
to  Apply  for  a  Ckant  From  FMCS",  is 
also  available.  The  tape,  however,  wiU 
only  be  sent  out  after  we  receive  a 
specific  written  request  for  the  video. 
John  CalheoB  Writs. 

Dinctor,  Federal  Mediation  and  Conciliation 
Senice. 

Annaz  A 

Assistance  to  Plant,  Area,  and  Industry-wide 
Labor-Management  Conunittees 

Sec  6.  (a)  This  section  may  be  dted  as  the 
"L,abor-Managemeiit  Cot^ieration  Act  of 
1978". 

(b)  It  is  the  purpose  of  this  section — 

(1)  to  imi»Dve  communication  between 
representative!  of  labor  and  management; 

(2)  to  provide  workers  and  employers  with 
opportunities  to  study  and  explore  new  and 
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innovative  ioint  approaclMi  to  achtovidg 
otganizational  effsctiwosaa; 

(3)  to  anist  workers  and  amployars  in 
■olving  prabietna  of  mutual  conoem  not 
(uaceptiole  to  raaolution  within  the 
collective  bargaining  procassi 

(4)  to  study  and  explore  ways  of 
eliminating  potential  problenu  which  reduce 
the  corapetitiveneaa  and  inhibit  the  economic 
development  of  the  plant,  area  or  induatry; 

(5)  to  enhance  the  involvement  of  worksn 
in  making  deciaions  that  afbct  their  working 
Uvea. 

(6)  to  expand  and  improve  «vorking 
ralationahipa  between  tvorkars  and  managars; 
and 

(7)  to  encourage  tree  collective  bargaining 
by  eetabliahing  continuing  machaniama  for 
oonununication  between  employera  and  their 
employeea  through  Federal  aaaiatance  to  the 
farmation  and  operation  of  labor- 
management  mttinntHww 

(cXD  Section  203  of  the  Labor- 
Management  Ralationa  Act,  1047.  ia  amended 
by  adding  at  the  end  thereof  the  following 
new  nibeection: 

"(e)  The  Service  is  authorized  and  directed 
to  encourage  and  tupport  the  edablishment 
and  operation  of  joint  labor-management 
■ctlvitiea  conducted  by  plant,  arae,  and 
induatrywide  committeea  designed  to 
improve  labor  management  relationahipa,  job 
security  and  organizational  effcctiveneaa.  in 
accordance  with  proviaions  of  section  20SA." 

(2)  Title  II  of  the  Labor- ManMament 
Relations  Act.  1947,  is  amended  by  adding 
after  section  205  the  following  new  section: 

"Sec.  205A.  (aMD  The  Service  is 
authorized  and  directed  to  provide  aaaiatance 
in  the  eatablishment  and  operation  of  plant, 
area  and  induatrywide  labor-management 
committee  which: 

"(A)  Have  been  organised  jointly  by 
employers  and  labor  organizations 
repreeenting  employeea  in  that  plant,  area,  or 
industry:  and 

"(B)  are  eatablished  for  the  purpoae  of 
improving  labor-management  relationahipa. 
job  security,  ofganizational  effectiveneaa, 
enhancing  economic  development  or 
involving  workers  in  decisions  afliscting  their 
job*  including  improving  communication 
with  respect  to  subjects  of  mutiial  inteteat 
and  concern. 

"(2)  The  service  is  authorized  and  directed 
to  enter  into  contracts  and  to  malca  grants, 
where  necesaary  or  appropriate,  to  mlfili  its 
reaponsibilities  Under  this  section. 

Public  Law  95-524— Oct  27. 1978 

"(b)(1)  No  grant  may  be  made,  no  contract 
may  be  entered  into  and  no  other  assistance 
may  be  provided  under  the  proviaions  of  this 
section  to  a  plant  labor  management 
committee  unleaa  the  employees  in  that  plant 
are  represented  by  a  labor  organization  and 
there  is  in  effect  at  that  plant  a  collective 
bargaining  agreement. 

"(2)  No  grant  may  be  made,  no  contract 
may  be  entered  into  and  no  other  assistance 
may  be  provided  under  the  provisions  of  this 
section  to  an  area  or  industrywide  labor 
management  committee  unless  its 
participants  include  a  labor  organization 
certified  or  recognized  as  the  representative 
of  the  employees  of  an  employer 
participating  in  such  committee.  Nothing  in 


thia  clauae  shall  pr«>hibit  particlMtian  in  aa 
area  of  induatrywide  oommittse  oy  an 
employer  whoae  employaaa  are  not 
repraaentated  by  a  labor  oiganization. 

"(3)  No  grant  may  be  made  imdar  the 
proviaiotu  of  this  section  to  any  labor- 
management  committee  which  the  Service 
finds  to  have  as  one  of  its  purpoaea  the 
diacouragement  of  the  exendae  of  rights 
contained  in  aectioa  7  of  the  National  Labor 
Relationa  Act  (29  U.S.O.  157),  or  the 
iiitarfarance  with  oollactive  baigaining  in  any 
plant,  or  induatiy. 

"(c)  The  Service  shall  carry  out  the 
proviaiooa  of  this  aection  through  an  offioe 
eatablished  far  that  purpoae. 

"(d)  Section  302(c)  of  the  Ubor- 
Management  Relationa  Act.  1947,  ia  amended 
by  striking  the  word  "or"  dter  the  aemicok>a 
at  the  end  of  aubparagraph  (7)  tbaraof  and  by 
inaertlng  the  following  before  the  period  at 
the  end  thereof;  or  (9)  with  respect  to  money 
or  other  thioga  of  value  paid  by  an  employer 
to  a  plant,  area  or  induatoywide  labor- 
managamant  committee  eatablished  for  one 
or  more  of  the  purpoaea  aet  forth  in  section 
5(b)  of  the  Labor-Management  Cooperation 
Act  of  1978". 

"(e)  Nothing  in  thia  aection  or  the 
amendments  made  by  this  section  shall  alfact 
the  terms  and  conditions  of  any  collective 
bargaining  Mreement  whether  in  effect  prfor 
to  or  entmedlnto  after  the  date  of  enactment 
of  this  section. 

Repealer 

Sec  7.  Sectlon'l04  of  the  Bmeigeiicy  foba 
and  Unemployment  Aaaiatance  Act  of  1974 
(Public  Law  93-567)  is  hereby  repealed. 

Approved  October  27, 1978. 


Kenneth  C.  Kamaltki — RegionaJ  Director, 
New  York.  NY.  (212)  399-5038 

Director  of  Mediation  Services,  John  E. 
Sweeney.  New  York.  NY.  (212)  399-5038 

Field  Station  Responsibility: 
Albany,  NY 
Boston.  MA 
Hartford.  CT 
Iselin.  N) 
New  York,  NY 
Portland,  ME 
Providence.  RI 
Worcester.  MA 

Director  of  Mediation  Servicea.  D.  Scott 
Blake.  Philadelphia.  PA,  (215)  597-7690 

Field  Station  Reaponsibility: 
Allentown,  PA 
Baltimore,  MD 
Harrisburg,  PA 
PhiladelphU.  PA 
Syracuse.  NY 
Trenton.  NJ 

Souliwni  RagioB 

C  Richard  Barnes — Regional  Director, 
Atlanta.  GA.  (404)  331-3995 

Director  of  Mediation  Services,  Sergio 
Delgado.  Orlando.  FL,  (407)  382-6598 

Field  Station  Responsibility: 
Baton  Rouge,  LA 
Charleston.  WV 
Charlotte.  NC 


Port  Lauderdale.  PL 
lackaonville.  FL 
Knoxville.  TN 
Mobile,  AL 
Nashville,  TN 
Orlando,  FL 
Richmond,  VA 
Washington,  DC 

Director  of  Mediation  Services,  John  R. 
Tucker,  St  Louis,  MO,  (404)  331-3970 

Field  Station  RasponsibUity: 
Birmingham,  AlL 
Bvansvllle.  IN 
Kansas  CHy.  MO 
Louisville.  KY 
Memphis,  TN 
Okkhoma  City,  OK 
S|vingfield.  MO 
St  Louis.  MO 
Wichita.  KS 


Thomaa  M.  O'Brien — Regional  Dimctor, 
Qeveland.  OH.  (216)  522-4SO0 

Directorof  Mediation  Servicea,  GeoigB  W. 
Buckingham,  Jr.,  Qeveland,  OH,  (216)  522- 
4820 

Field  Station  Responsibility: 
Akron.  OH 
Cincinnati.  OH 
Cleveland,  OH 
Cohmibus,  OH 
Dayton,  OH 
Parkar^niig.  WV 
Toledo,  OH 

Director  of  Mediation  Services,  Clifford  T. 
Suggs,  Qeveland,  OH.  (216)  522-2763  or 
(716)  551-4503 

Field  Station  Reaponsibility: 
Bufhlo,  NY 
Detroit,  MI 
Brie,  PA 

Grand  Rapids,  MI 
Kalamazoo,  Ml 
Pittsburgh,  PA 
Saginaw.  MI 


Jan  Jung-Min  Sunoo—ttegional  Director.  Lot 
Angeles.  CA.  (213)  965-3814 

Director  of  Mediation  Services,  Douglas  P. 
Hanunond,  Seattie,  WA,  (206)  553-5800 

Field  Station  Responsibility: 
Boise,  ID 
Burlingame,  CA 
Oakland,  CA 
Portland,  OR 
Sacramento,  CA 
Seattle,  WA 

Director  of  Mediation  Services,  Pamela  G. 
DeSimone,  Los  Angelas,  CA.  (213)  965-3814 
or  (510)  273-6236 

Field  Station  Responsibility: 
Dallas,  TX 
Denver,  CO 
Glendale,  CA 
Honolulu,  HI 
Houston,  TX 
Us  Vegas,  NV 
Long  Beach,  CA 
Orange,  CA 
Phoenix.  AZ 
San  Antooie,  TX 
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San  Diego,  CA 


Upper  Midii  aalaru  Ragfawi 

Maunen  B.  Labenski—Regitmal  Director, 
Minneapolis.  MN.  (612)  370-3300 

Director  of  Mediation  Services,  Scot 

Beckenbaugh,  Minneapolis,  MN,  (612)  370- 

3312 

Field  Station  Responsibility: 

Cedar  Rapids.  MN 

Des  Moines.  IA 

Green  Bay.  WI 

Minneapolis,  MN 

Omaha.  NE 

DirectiH-  of  Mediatfon  Sendees,  Daniel  J. 
O'Leary,  Chicago,  IL,  (708)  887-4750 

Field  Statkm  Re8p<Hisibility: 

Chicago,  IL 

Indianapolis,  IN 

Milwaukee,  WI 

Peoria.  IL 

Rockford.  IL 

South  Bend,  IN 
(FR  Doa  96-28676  Filed  11-6-96;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 
[Doetol  Na  n-0701] 

Review  of  RertrlcUone  on  DIreclor, 
onioer  and  Employee  Intertoeka, 
Croia  MarlreWng  Actlvltlea,  and  the 
Purchaee  and  Sale  of  FlnencW  Aaai 
Between  a  Section  20  Subaidlary  and 
an  Afflilaled  Bank  or  Tlwift 

AQENCY:  Board  of  Ck)vemor8  of  the 
Federal  Reserve  System. 
action:  Notice. 

SUMMARY:  The  Board  is  amending  three 
of  the  prudential  limitations  established 
in  its  decisions  under  the  Bank  Holding 
Ckimpany  Act  and  the  Glass-Steagall  Act 
permitting  a  nonbank  subsidiary  of  a 
bank  holding  company  to  underwrite 
and  deal  in  securities.  The  Board  is 
easing  or  eliminating  the  following 
restrictions  on  these  so-called  section  20 
subsidiaries:  the  prohibition  on  director, 
officer  and  employee  interlocks  between 
a  section  20  subsidiary  and  its  afGliated 
banks  or  thrifts  (the  interlocks 
restriction);  the  restriction  on  a  bank  or 
thrift  acting  as  agent  for,  or  engaging  in 
marketing  activities  on  behalf  of,  an 
affiliated  section  20  subsidiary  (the 
cross-marketing  restriction);  and  the 
restriction  on  the  purchase  and  sale  of 
financial  assets  between  a  section  20 
subsidiary  and  its  affiliated  bank  or 
thrift  (the  financial  assets  restriction). 
EFFECTIVE  DATE:  January  7, 1997. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Gregory  Baer.  Managing  Senior  Counsel 
(202)  452-3236,  Thomas  Corsi,  Senior 
Attorney  (202)  452-3275,  Legal 
Division;  Niichael  J.  Schoenfeld,  Senior 


Securities  Regulatirai  Analyst  (202) 
452-2781,  Division  of  Banking 
Supervision  and  Regulation;  for  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TEH)),  DcMrothea  Thompson  (202)  452- 
3544. 

SUPPLBBfTARY  MFORMATKM: 

LBackgroond 

In  its  aection  20  mders,  the  Board  has 
established  a  series  of  firewalls  designed 
to  prevent  securities  underwriting  and 
dealing  risk  from  being  passed  frvm  a 
section  20  subsidiaiy  to  an  affiliated 
insured  depository  institution,  and  to 
prevent  the  fedcnral  safety  net  from  being 
extended  to  subsidize  this  activity.'  The 
firewalls  also  reduce  the  potential  for 
conflicts  of  interest,  unfair  competition, 
and  other  adverse  efiiacts  that  may  arise 
from  securities  underwriting  and 
dealing.  In  adopting  these  restrictions, 
the  Board  stated  that  it  would  continue 
to  review  their  appropriateness  in  the 
light  of  its  experience  supervising 
section  20  subsidiaries. 

The  Board  originally  sought  comment 
on  changes  to  the  interlocks,  cross- 
mariceting  and  financial  assets 
restrictions  on  July  10, 1990.  The  Board 
received  forty  responses  to  its  notice, 
with  comments  coming  from  banks, 
securities  firms,  trade  associations  and 
other  members  of  the  public.  However, 
because  legislation  affecting  the  section 
20  firewall  was  introduced  shortiy  after 
the  Board  sought  comment,  and  has 
been  introduced  intermittently  in  the 
years  since,  the  Board  deferred  further 

ACtiOD.  ^ 

On  July  31, 1996,  the  Board 
announced  that  it  was  reopening  the 


■  See,  e^..  JJ*.  Moigan  »  Co..  The  Chase 
Manhattan  Corp..  Bankers  Trust  New  York  Corp.. 
Citicorp,  and  Security  Pacific  Corp..  75  Federal 
Reserve  Bulletin  192, 202-03  (1989)  (hereafter,  1989 
Order);  Gticorp.  JJ'.  Morgan  Sr  Co.,  and  Bankers 
Trust  New  York  Corp..  73  Federal  Reserve  Bulletin 
473, 492  (1967)  (hereafter,  1907  Order). 

The  interlocks  and  cioss-marlLeting  restrictions 
were  included  in  the  Board's  1987  Order 
authorizing  cwtain  section  20  subsidiaries  to 
underwrite  and  deal  in  four  limited  types  of  debt 
securities,  and  were  repeated  in  the  Board's  1989 
Order  authorizing  certain  section  20  subsidiaries  to 
underwrite  and  deal  in  all  types  of  debt  and  equity 
securities.  See  1987  Order  at  503,  504  (Firewalls 
no  and  #13);  1989  Order  et  215  (Firewalls  #13  and 
•16).  The  financial  asseU  restriction  was  included 
in  the  1969  Order  but  not  the  1987  Order.  See  1989 
Oder  at  21B  (Firewall  f22).  All  three  have  since 
been  applied  to  foreign  banks  operating  section  20 
subsidiaries.  Canadian  Imperial  Bank  of  Commerce, 
The  Royal  Bank  of  Canada,  Barclays  PLC  and 
Barclays  Bank  PLC,  76  Fedwal  Reserve  Bulletin 
158, 172  (1900)  (hereafter,  1990  Order]  (Firewalls 
#13,  •16,and*22). 

'  These  older  coaunmts,  many  of  which  tiave 
beea  supwseded  by  a  subsequent  conunent  or 
mooted  by  changes  to  the  amendments  proposed, 
are  not  discussed  in  detail  below  but  were 
considered  by  the  Board 


three  firewalls  far  comment,  and 
broadening  the  rJuingBs  proposed.  An 
additional  41  public  comments  were 
received.  Commeatns  included  20  bank 
holding  companies,  eight  bank  trade 
associations,  seven  foreign  banks,  one 
securities  trade  assodaticm,  and  four 
members  of  the  public. 

Commenters  expressed  strong  support 
for  the  three  proposed  amendments.  Of 
41  public  commenters,  only  four 
opposed  one  or  more  of  the  proposals. 
Mmy  commenters  suggested  that  they 
be  expanded.  Ckunmenters  stated  that 
adoption  of  the  Board's  proposals  was 
vital  to  the  ability  of  section  20 
subsidiaries  to  compete  with  other 
providers  of  financial  services  and  to 
provide  bank  holding  company 
customers  with  the  array  of  financial 
products  and  services  they  require. 
Commenters  stressed  that  the  firewalls 
were  not  required  by  the  Glass-SteagaU 
Act  and  imposed  substantial  costs  that 
could  not  be  justified  by  any 
corresponding  benefit. 

Three  commenters  made  general 
objections  to  this  proposal  and  those 
concerning  the  section  20  revenue  test 
A  securities  trade  association  urged  the 
Board  to  defer  action  indefinitely  in 
order  to  allow  Congress  to  imdertake 
comprehensive  reform  of  the  financial 
services  system.  An  individual 
commenter  argued  that  recent  examples 
of  malfaasanoe  in  the  securities  markets 
argued  against  allowing  bank  holding 
companies  to  expand  meir  securities 
activities.  Another  individual  argued 
that  any  action  that  allows  bank  holding 
companies  to  engage  in  more 
investment  banking  creates  an 
-opportunity  for  huge  losses,  and  that  re- 
regulation  rather  than  deregulation  is  in 
Older. 

n.  Final  Order 

After  considering  the  comments,  the 
Board  has  decided  to  repeal  the  cross- 
marketing  restriction  as  proposed,  and 
amend  the  interlocks  and  financial 
assets  restrictions  in  ways  similar  to 
those  proposed.  The  Board  has 
concluded  that  with  these  amendments, 
limited  underwriting  and  dealing  in 
securities  would  remain  closely  related 
to  banking  and  a  proper  incident 
thereto,  and  thus  permissible  under 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act,  because  substantial 
benefits  to  efficiency,  convenience  and 
competition  from  these  amendments 
outweigh  any  minimal  costs. 

As  detailed  below,  the  Ekiard's 
experience  administering  these  firewalls 
indicates  that  the  existing  restrictions 
are  more  restrictive  than  necessary  to 
serve  their  intended  purposes. 
Furthermore,  their  repeal  or  constriction 
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should  lower  operating  ooets  for  exiating 
section  ZO  subsidiaries  and  eliminate 
significant  barrien  to  entry  for  smaller 
bank  holding  companies  considering  the 
establishment  of  a  section  20  subsidiary. 
The  amendments  should  also  benefit 
customers.  Bank  holding  companies 
will  be  able  to  serve  their  customers 
needs  more  effcctively  and  should  be 
able  to  pass  alongooat  savings  derived 
from  improved  efficiency;  new  entrants 
should  provide  better  service  for  small 
and  mid-size  issuers,  and  increased 
competition  may  lower  costs. 

A.  Intertocka  Reatriction 

1.  Background 

The  interlocks  raatrictian  currently 
prohibits  all  diractor,  officer  and 
employee  interlocks  between  a  section 
20  subsidiary  and  an  affiliated  bank.^ 
The  rastriction  seeks  to  ensure  that  the 
risks  of  underwriting  and  dealing  are 
not  passed  frtun  a  sec:tion  20  subsidiary 
to  an  affiliated  bank.^ 

The  Board  proposed  to  eliminate  the 
firewall  entirely  or  replace  it  with  a 
more  narrow  rsstriction.  With  respect  to 
directors,  the  Board  sought  coomient  on 
whether  to  prohibit  a  majority  of  the 
board  of  directors  of  a  section  20 
subsidiary  from  being  compoaed  of 
diractors,  officers  or  employees  of  an 
affiliated  bank,  and  a  majority  of  the 
board  of  directors  of  a  bank  from  being 
composed  of  diractors,  officers  or 
employees  of  an  affiliated  section  20 
subsidiary.  The  Board  also  sought 
commmit  on  whether  it  should  limit  the 
prohibition  on  officer  interlocks  to  only 
the  chief  executive  officer  or  senior 
executive  officers  of  each  company. 

2.  Summary  of  Comments 

Commenters  devoted  the  majority  of 
their  comments  to  this  restriction, 
stressing  that  its  elimination  would 
increase  the  operational  efficiency  of 
bank  holding  companies  and  allow 
entry  by  smaller  organizations  that 
otherwise  could  not  bear  the  costs  of 
staffing  a  section  20  subsidiary. 
Commenters  also  stated  that  there  was 
no  need  for  an  interlocks  restriction  to 
prevent  risk  from  being  passed  from  a 
section  20  subsidiary  to  an  affiliated 
bank. 

More  specifically,  commenters  stated 
that  the  existing  interlocks  restriction 
causes  redundant  staffing  and 


■  Heraafter.  raferencM  to  bank*  includ*  IhrifU. 

*ln  apaciflc  caaM.  tlia  Board  ha«  lulhoriMd 
limilad  ofTirar  or  dinKtor  inlerlockj  botwvan  a 
(•ction  20  lutMidiary  and  iu  affiliated  banka.  SO0. 
64..  National  City  Corpcration.  80  Padarml  Raaarva 
BuilMIn  346.  34S-9:  Synovui  Fmanctal  Corp.  77 
Padaral  Keaerve  Bulletin  9M.  95V-9e  (1991h  Aint' 
One  Corporation.  76  Fadaral  Raaerve  Bulletin  796. 
7M  II9W). 


operational  inefflcienciea  by  precluding 
functional  reporting,  supervision  and 
coordination  petween  complementary 
section  20  and  bank  business  units.  For 
example,  one  large  bank  holding 
company  commaoter  noted  that  if  the 
restriction  were  eliminated,  senior 
personnel  who  oversee  the  treasuiy 
function  in  a  bank  could  oversee  the 
related  businesses  in  an  affiliated 
section  20  subsidiary;  similarly,  a  senior 
officer  saving  as  the  global  head  of  a 
particular  business,  such  as  Fixed 
Income  or  Emacging  Markets,  could 
participata  in  the  managanumt  of  each 
of  the  entities  invohvd  in  those 
businesses.  Another  laiga  bank  holding 
company  commanter  explained  that  it 
had  iMan  foroad  to  move  its  pn^act 
finance  business  out  of  its  section  20 
subsidiary  becauae  of  the  interlocks 
restriction:  instasd,  the  company  has 
placed  virtually  all  ofEdxire  amployeea. 
including  protect  finance  employeea.  in 
ita  lead  bonk  or  its  subsidiariea. 

Many  commenters  streaaed  that  by 
preventing  a  oantraliaed  "lanagement 
structure,  the  interlocks  restii^on 
makes  it  more  diffioih  for  bank  holding 
companiea  to  control  and  manage  riak. 
Indeed,  commenters  argued  that 
restricting  interlocks  mav  actually 
inoeeae  risks  to  the  bank  holding 
company  by  preventing  the  most 
experienced  and  responsible  members 
of  the  organization  from  monitoring 
risk. 

Commenters  also  noted  that  the  Glass- 
Steagall  Act  does  not  require  an 
interlocks  restriction,  and  that  the  Board 
has  not  restricted  interlocks  between  a 
bank  and  any  tvpe  of  affiliate  other  than 
a  section  20  subsidiary.  Commenters 
stated  that  customer  confusion  and 
challenges  to  corporate  separatenees 
have  not  arisen  with  respect  to  these 
other  affiliatea.  Commenters  also  argued 
that,  with  respect  to  section  20 
subsidiaries,  any  such  concerns  are 
adequately  addressed  by  other 
restrictions. 

Commenters  stated  that  SEC  and 
Federal  Reserve  capitalization 
requirements  for  section  20  companies 
and  the  restrictions  on  inter-affiliate 
transactions  contained  in  sections  23A 
and  23 B  of  the  Federal  Reserve  Act 
would  be  sufficient  to  ensure  that  the 
companies  are  operated  independently, 
and  that  disclosures  would  be  sufficient 
to  prevent  customer  confusion. 

Commenters  generally  opposed  the 
Board's  proposed  alternatives  to 
eliminating  the  restriction.  The 
suggested  restriction  on  officer 
interlocks  was  more  frequently  and 
deeply  criticized,  with  commenters 
arguing  ttut  interlocks  at  the  senior 
level  were  most  necessary  for  effiective 


management  Although  commenters 
also  generally  opposed  any  restriction 
on  director  interlocks,  a  few 
commenters  noted  that  it  was  neither  as 
greet  an  impediment  to  sound 
management  nor  as  great  a  complianoe 
burden  as  the  restriction  tm  officer 
interlocks. 

3.  Final  Order 

The  Board  is  adopting  the 
amendments  substantially  as  proposed, 
and  thereby  substantially  redud^  the 
scope  of  thia  intaiiocks  restriction.  The 
Bocuti  has  ccxicluded  that  a  blanket 
prohibition  on  diractor,  offiper  and 
emplo]we  intariocks  is  an  unneoeaaaiy 
raatraint  under  aection  4(cK8)  of  the 
Bank  Hokliag  Company  Act. 
Nonetheleaa,  for  the  reasons  set  frnth 
below,  the  Board  haa  omchided  that  a 
'  naiTow  interlocks  restrictions  would 
further  ensure  corporate  separateness  at 
minimal  cost.  Aooordinj^y.  the  Board  is 
prohibiting  directors,  officers  or 
amployeea  of  a  bank  frvxn  serving  as  a 
majority  of  the  board  of  directors  or  the 
chief  executive  officer  of  an  affiliated 
aection  20  subaidiary.  and  prohibiting    ' 
directors,  officers  or  employees  of  a 
aection  20  subaidiary  from  aerving  as  a 
majority  of  the  board  of  directors  or  the 
chief  executive  officer  of  an  affiliated 
bank.  The  Board  is  imposing  no 
restriction  on  employee  interlocks.  The 
Board  intends  to  review  thMe 
restrictions  after  these  changes  to  the 
firewalls,  and  any  subsequent  changes 
made  after  a  more  comprehensive 
review,  have  been  implemented. 

a.  Officer  and  director  interlocks/ 
Corporate  separateness.  Courts 
aanerally  prefiBr  to  honor  the  corporate 
form  and  recognize  corporations  as  legal 
entities  separate  from  their 
shareholders.  "Piercing  the  corporate 
veil"  refers  to  the  judicially  imposed 
exception  to  this  principle  by  which 
courts  disregard  onporate  separateness 
and  impose  liability  on  an  individual  or 
ooiporate  shareholder  or  corporate 
sibung.  In  deciding  whether  one 
company  should  be  held  liable  for  the 
liabilities  of  another,  courts  generally 
require  1.  that  the  corpcnate  form  be 
used  to  commit  a  fraud  or  injustice  on 
the  plaintiff;  and  2.  that  one  company  so 
dominate  another  that  they  should  be 
considered,  and  held  liab^,  as  one.' 


)  In  nwkiog  the  Unar  datanninaUon.  court* 
conaidar  a  muMluda  of  hcton.  Thaaa  bctors 
Includa:  (1)  tha  abaaooa  of  tba  ionnalUiaa  thai  ara 
part  and  parcal  of  corporata  axlatanca;  (2) 
inadaquala  capitalliatioD:  (3)  ovarlap  in  ownership. 
ofBcara.  dliacton,  and  paraaanal,-^(4)  common  office 
tpaoa,  addraaa  and  talaphona  numban  of  corporate 
aotitiaa;  (S)  tlM  amount  of  buainaaa  diacration 
diaplayad  bj  tba  allagadly  dominated  corporation; 
(7)  whether  the  dominated  caqjotetlon  is  dealt  with 
at  anna  length;  (8)  whether  tha  oorpotatiooa  are 
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Repeal  of  the  interlocks  and  cross 
marketing  restrictitms  would  allow 
increased  synergies  in  the  operatiui  of 
a  section  20  sulMidiary  and  its  bank 
affiliates.  Persons  may  be  employed  by 
both  companies,  and  the  trend  toward 
common  management  of  like  business 
functions  could  accelerate,  with 
reporting  lines  running  between 
companies.  While  such  coordinated 
management  and  commonality  of 
personnel  generally  are  not  sufficient  to 
justify  disregarding  the  ocwpcvate  form. 
tlMy  are  sometimes  combinfad  with 
other  fectcffs  to  histify  sudi  a  decision. 

On  the  other  band,  SEC  rules  and 
other  Board  firewalla  require  that  a 
secticm  20  subsidiary  be  adequately 
capitalised,  and  the  examination 

Jirooess  ensures  that  the  coipraete 
brmalities  are  maintained  and  that 
holding  company  affiliates  deal  with  ■ 
each  other  on  arm's-length  terms,  as 
required  by  section  23B  of  the  Federal 
Reserve  Act.<  These  are  important 
factors  considered  by  courts  in  deciding 
whether  to  pierce  the  corp<Hate  veil. 

After  weighing  these  considerations, 
the  Board  has  concluded  that  a 
restriction  on  interlocks  at  the  most 
senior  level  mi^t  provide  some  further 
assurance  of  corporate  separateness.  The 
director  interlocks  restriction  should 
clarify  that  the  goals  of  the  section  20 
subsidiary,  while  they  may  be 
intertwined  with  an  affiliated  bank,  are 
indepoident  of  the  bank.  The  chief 
executive  officer  interlocks  restriction 
should  clarify  that  control  of  the  day-to- 
day activities  of  each  company  is 
independent  of  the  other. 

Of^equal  note,  these  minimal 
restrictions  should  not  impose 
significant  costs  to  the  book  holding 
company.  Finding  qualified  directors 
who  are  not  connected  to  an  affiliate 
(and  who  could  be  drawn  frtim  the 
holding  company)  should  not  burden  a 
section  20  subsidiary  or  a  bank. 
Prohibiting  a  section  20  subsidiary  or  a 
bank  fit>m  designating  a  director,  officer 
or  employee  of  an  affiliate  as  its  chief 
executive  officer  is  a  minimal  burden,  as 
the  job  of  chief  executive  officer  should 
be  a  full-time  occupation. 

b.  Employee  interlocks/Vicarious 
liability.  While  employee  interlocks 
could  be  considered  in  a  decision  about 
whether  to  pierce  the  corporate  veil,  the 
nnployee  interlocks  restriction  serves 


treated  aa  independent  profit  centers:  (9)  the 
payment  or  guarantee  of  debts  of  the  diiminated 
corporation  by  other  corporations  in  the  group;  and 
(10)  whether  the  corporation  in  question  has 
proparty  tiiat  was  used  by  other  of  the  corporations 
as  it  it  were  its  own.  See,  e.g.,  W.  Pasaalacqua 
BuiUen  v.  Httnick  Demlopen,  933  F.2d  131  (2d 
Cir.  1091)  (applying  New  York  common  law). 
•12U.S.C371C-1. 


primarily  to  prevmt  customer  oonfiision 
about  the  identity  of  the  customer's 
counterparty,  and  potential  vicarious 
liability  of  the  bank  for  the  actirais  of  an 
affiliated  section  20  subsidiary.  Thus, 
the  nnployee  interlocks  restriction  is 
more  closely  related  to  the  cross- 
marketing  restriction,  which  has  the 
same  aim. 

A  bank  could  be  held  vicariously 
liable  for  the  actions  of  an  affiliate's 
employee  if  a  customer  reasonably 
believed  that  the  employee  wne  acting 
imder  the  actual  <xr  apparent  authority 
of  the  banL  dearly,  if  a  secticm  20 
employee  were  alao  an  employee  of  the 
hssk  (as  elimination  of  the  employee 
interiocks  rastricticm  would  alkrw)  and 
was  also  selling  bank  products  (as 
elimination  of  the  cross-maiketing 
restriction  would  allow),  the  potential 
fat  such  liability  might  increase. 

However,  fat  the  reasons  discussed 
below  in  connection  with  the  cross- 
marketing  restriction,  the  Board  has 
concluded  that  current  disclosure 
requiremento  and  practices  should  be 
sufficient  insurance  against  vicarious 
liabffity.  The  Board  emphasizes  that 
supervisicm  by  federal  and  state  banking 
agencies  will  need  to  continue  with 
increased  vigilanoe  in  order  to  ensure 
that  the  disaosures  are  adequate  and  are 
provided  whenever  appropriate. 

4.  Continued  Supervisory  Concerns 

Although  the  Board  has  concluded 
that  a  broad  interlocks  restriction  is 
unnecessary  ta  ensure  corporate 
separateness  or  prevent  customer 
confusion,  proper  risk  management  may 
require  further  restriction  of  interlocks 
on  a  case-by-case  basis.  For  example,  an 
employee  responsible  for  custodial 
services  at  a  bank  generally  should  not 
be  involved  in  trading  at  an  affiliated 
section  20  subsidiary.  In  such  cases,  the 
problem  is  not  with  the  dual 
employment  per  se,  but  rather  with  the 
potential  for  confficts  of  interest  or  other 
risks  arising  from  the  nature  of  the 
employee's  duties  (be  they  conducted  at 
the  bank  or  the  section  20  subsidiary). 
These  matters  will  continue  to  be 
addressed  in  the  supervisory  process  by 
ensuring  prudent  internal  controls— for 
example,  proper  segregation  of  duties — 
to  manage  conflicte  of  interest  and 
prevent  violations  of  law. 

B.  Cross-marketing  Itestriction 

1.  Background 

The  Board's  section  20  orders  prohibit 
a  bank  from  acting  as  agent  for,  or 
engaging  in  marketing  activities  on 
behalf  of.  an  affiliated  section  20 


subddiary.7  This  restriction  %vas 
intended  to  prevent  customers  from 
being  confiiaed  about  the  idmtity  of 
their  counterparty,  and  perhapa 
attempting  to  hold  the  bank  liable  for 
actions  of  an  affiliated  section  20 
subsidiary.  Such  liability  could  ariae 
under  a  variety  of  legal  tiieoriea,  moat 
notably  vicarious  liability  (or 
respondeat  superior^,  where  a  company 
can  be  liable  for  the  actions  of  its  agent, 
regardless  of  lA^iether  the  company  itarif 
was  at  fault*  "Hie  Board  sought 
commmt  on  wiiether  to  eliminate  this 
restriction. 

2.  .Summary  of  Commante 

Commenters  steted  that  the  exiating 
restriction  prevente  bank  holding 
companiea  from  aerving  their  customsra 
eCfectively.  One  cammenter  eiqilained 
that  if  a  customer  wishes  to  purchase  a 
security  frtm  a  aection  20  subsidiary 
and  also  enter  into  a  related  contract 
with  a  bank  affiliate  for  the  purpoaea  of 
managing  the  risks  of  that  aecurity.  the 
cross-maii»ting  restriction  requires  the 
customer  to  deal  and  communicate 
separately  with  bank  and  section  20 
company  repreaentetives.  Another 
commenter  explained  that  the 
restriction  complicates  the  client  calling 
effi>rts  of  its  relatitmship  managers.  The 
commenter  found  this  restriction 
particularly  unjustifiable  in  the 
wholesale  market,  where  section  20 
subsidisries  do  the  majority  of  their 
business  and  where  the  role  of  each 
company  is  well  understood.  Finally, 


''The  Board  has  allowed  a  few  limited  exceptions 
to  the  croas-marketing  raatrictian.  Sas  Letter 
Inteqtreting  Section  20  Orden,  81  Federal  Rseerre 
Bulletin  198  (1095). 

*One  of  the  commenters  to  tha  1990  notice 
cautioned  that  liability  could  arise  not  only  under 
the  legal  theory  of  ricarious  liability  but  also  under 
secondary  liability  as  a  controlling  person  under 
Section  2n(a)  of  the  Securities  Exchange  Act  of 
1934,  aiding  and  abetting,  and  conspiracy. 

To  be  liable  under  the  Securities  Exchange  Act 
for  the  actions  of  an  amplojree,  a  bank  would  have 
to  control  the  actions  of  the  employee  at  the  aection 
20  subsidiary.  However,  the  Act  specifically 
provides  that  no  liability  can  be  impoaad  if  the 
controlling  person  can  show  that  it  acted  in  good 
£tith  and  did  not  directly  or  indirectly  induce  the 
act  or  acts  constituting  the  violatloii,  ase  IS  U.S.C 
§  78(tKa),  and  courts  have  held  that  a  bank  may 
demonstrate  its  good  faith  under  section  20(a) 
through  maintenance  and  enforcement  of  "a 
reasonable  and  proper  system  of  supervision  and 
internal  control."  See  Hollinger  v.  Titan  Capital 
Corp..  914  F.2d  1564, 1576  (9th  Cir.  1990). 

In  order  to  be  liable  for  vicarious  liability  based 
on  civil  conspiracy,  a  defendant  must  have 
knowingly  and  substantially  assisted  in  the  baud. 
Aiding  and  abetting  liability,  which  in  1090 
required  a  showing  aldn  to  civil  craispiracy,  was 
eliminated  as  a  private  cause  of  action  in  Central 
Bank  v.  First  Interstate  Bank  51 1  U.S.  164  (1904). 
The  SEC  may  still  bring  an  action  for  civil  money 
penalties  for  aiding  and  abetting,  with  penaltiee 
determined  by  statute.  See  IS  U.S.C.  78u(dXl). 
(dK3). 
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another  commentsr  noted  that  its 
customers  had  frequently  expressed 
lustration  with  the  multiplicity  of 
contacts  and  communications  required 
by  the  current  firewall. 

Commentera  stated  that  repeal  would 
eliminate  these  inefHcienciee.  One 
commenter  explained  that  repeal  would 
enable  a  single  ofBcer — whether  in  a 
bank  or  a  section  20  subsidiary— to 
market  the  full  range  of  products  ofiiered 
by  the  holding  company  group,  and 
better  tailor  the  group's  ptfoducts  to  the 
needs  of  the  customer.  Bank  holding 
company  commenters  also  stated  that 
repeal  of  the  cross-marketing  restriction 
would  eliminate  a  competitive 
inequality  between  them  and  their 
investment  banking  competitors,  who 
market  their  products  without 
restrictions.  One  commenter  noted  that 
investment  banks  have  expanded 
beyond  traditional  financial  advisory 
and  securities  underwriting  services 
into  bank  loan  syndications,  bridge 
financings  and  private  equity 
investment. 

Conunenters  also  stated  that  existing 
disclosure  requirements — most  notably 
the  Interagency  Statement  on  Retail 
Sales  of  Nondeposit  Products — were 
sufficient  to  address  any  concerns  about 
customer  confusion.  One  commenter 
observed  that  clients  for  sophisticated 
flnandal  products  are  unlikely  to  be 
confused  sbout  the  structure  of  a 
proposed  transaction  or  the  corporate 
identity  of  the  counterparties  involved, 
and  that  where  the  insured  status  of  a 
counterparty  may  have  significance, 
such  disclosure  requirements  are 
sufficient  to  ensui^  that  the  necessary 
information  is  available  to  the  customer. 

Three  commenters  raised  specific 
objections  to  repeal  of  the  cross- 
marketing  firewall.  A  securities  trade 
association  stated  that  whi  le  it  was 
aware  that  safety  and  soundness  and 
investor  protection  concerns  were  the 
[>aramount  issues  causing  the  Board  to 
impose  the  various  firewalls,  the  cross- 
marketing  restriction  has  at  least 
partially  maintained  a  level  of 
competitive  fairness  between  section  20 
subsidiaries  and  other  securities  firms 
by  limiting  a  section  20  subsidiary's 
ability  to  market  its  products  and 
services  through  an  affiliated  bank's 
retail  branch  system — an  opportunity 
not  available  to  other  securities  firms.  A 
bank  trade  association  urged  the  Board 
to  allow  cross- marketing  only  on  a  case- 
by-caae  basis  in  order  to  avoid  the 
danger  that  products  or  services  could 
be  packaged  in  a  way  that  would  give 
bank  holding  companies  an  unfair 
competitive  advantage.  Another 
commenter  stated  that  repeal  of  the 
cross-marketing  restriction  would  pose 


risks  to  the  public,  dting  a  study 
showing  that  some  consumeca 
mistakenly  believe  that  money  market 
mutual  funds  sre  insiued. 

3.  Pinal  Order 

The  Board  has  decided  to  re{>eal  the 
cross-marketing  restriction.  As  noted  by 
the  commenters.  existing  disclosure 
requirements  adequately  address 
concerns  about  customer  confusion.  The 
Interagency  Statement  on  Retail  Sales  of 
Nondeposit  Products  states  that,  for  any 
sale  of  a  non-deposit  product  by  s  bank 
employee  or  on  tank  premises,  the 
customer  must  receive  and  acknowledge 
a  written  statement  that  the  product 
being  sold  is  not  federally  insured,  is 
not  a  deposit  or  other  obligation  of  the 
bank  and  is  not  guaranteed  by  the  bank, 
and  is  subject  to  investment  risks 
including  loss  of  principal.'  Although 
the  Interagency  Statement  does  not 
apply  to  sales  to  institutiiMud  customers, 
the  Board  understands  that,  while 
obtaining  acknowledgements  may  be 
infaasible,  disclosures  are  sometimes 
provided.  The  Board  believes  that  this  is 
good  practice,  particularly  in  the  case  of 
individual  investors.  See  12  C3^ 
225.2(s)(3). 

Furtnermore,  other  firewalls  require  a 
section  20  subsidiary  to  provide  each  of 
its  customers  with  s  special  disclosure 
statement  describing  the  difference 
between  the  underwriting  subsidiary 
and  its  bank  affiliates,  and  stating  that 
securities  sold,  offered  or  recommended 
by  the  section  20  subsidiary  are  not 
dcrposits.  not  faderally  insured,  not 
guaranteed  by  an  affiliated  bank,  and 
not  otherwise  an  obligation  or 
responsibility  of  such  bank.  ">  Although 
the  disclosure  firewall  does  not  require 
that  a  section  20  subsidiary  obtain  an 
aciuiowledgement,  the  Interagency 
Statement  would  require  an 
acknowledgement  if  the  sale  were  on 
bank  premises,  and  the  Board 
understands  that  section  20  subsidiaries 
generally  obtain  an  acknowledgement 
even  when  operating  off  bank  premises. 
The  Board  believes  that  this  represents 
good  practice.  Once  again,  supervisory 
efforts  by  the  Board  and  other  agencies 
will  need  to  be  emphasized  in  this  area. 

Finally,  the  Boani  notes  tliat  no 
serious  problems  of  respondeat  superior 
liability  have  arisen  with  subsidiaries 
engaged  in  underwriting  eligible 
.securities,  despite  the  absence  of  a 
cross- marketing  firewall. 

The  concerns  raised  by  commenters 
do  not  argue  for  retaining  the  cross- 
marketing  restriction.  First,  although 


*  (^mplianca  with  tfaa  IntarMancy  Sutamant  U 
examined  for  by  the  bdeni  bautng  •gtocie*. 
'"Eg.  1989  Order M  lis. 


banks  could  in  theory  package  their 
products  in  order  to  gain  an  unfair 
competitive  advantage,  this  danger  is 
addressed  specifically  by  the  antitrust 
laws,  most  notably  the  Sherman  Act, 
and  by  a  special  anti-tying  restriction 
contained  in  section  106  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970. 12  U.S.C  1972(1).  Second,  even 
Aijmiming  that  the  cross-marketing 
firewall  helps  to  create  competitive 
equality  between  section  20  subsidiaries 
and  other  securities  firms,  as  one 
commenter  stated,  the  Board  does  not 
believe  that  keeping  customers  ignorant 
of  business  opportunities  is  an  effective 
or  appropriate  %vay  to  maintain 
comptBtitive  equality. 

4.  Continued  Compliance  Concerns 

Fuilhennore.  member  banks  should 
be  aware  that  repeal  of  the  cross- 
marketing  firewall  does  not  relieve  them 
of  their  obligation  to  comply  with 
sections  16  and  21  of  the  Glass-Steagall 
Act.  12  U.S.C.  24  (Seventh);  12  U.S.C. 
378a.  Although  the  Board  will  no  longer 
impose  a  blanket  prohibition  on  a 
member  benk's  acting  as  agent  for  an 
affiliated  section  20  subsidiary,  the  bank 
will  still  be  prohibited  firom  distributing 
securities  underwritten  by  the  section 
20  subsidiary. 

C.  Restriction  on  Purchase  and  Sale  of 
Financial  Assets 

1.  Background 

The  Board  sought  conunent  on 
amending  the  financial  assets 
restriction,  which  generally  prohibits  a 
bank  from  purchasing  financial  assets 
frvm,  or  selling  such  assets  to,  an 
affiliated  section  20  subsidiary.  An 
existing  exception  to  this  restriction 
allows  the  purchase  or  sale  of  U.S. 
Treasury  securities  or  direct  obligations 
of  the  Canadian  federal  government  at 
market  terms,  provided  that  they  are  not 
subject  to  repurchase  or  reverse 
repurchase  agreements  between  the 
underwriting  subsidiary  and  its  bank 
affiliates.  The  Board  sought  comment  on 
whether  it  should  expand  this  exception 
to  include  the  purchase  or  sale  of  any 
assets  with  a  sufficiently  broad  and 
liquid  market  to  ensure  that  the 
transaction  is  on  market  terms. 

2.  Summary  of  Comments 

Conunenters  strongly  favored  an 
expanded  exception  to  the  restriction  on 
the  purchase  and  sale  of  financial  assets, 
though  many  commenters  favored 
eliminating  the  restriction  altogether. 
Several  commenters  argued  that  the 
financial  assets  restriction  was  unduly 
broad  to  the  extent  it  prohibits  a  bank 
from  purchasing  and  selling  securities 
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that  it  is  pennitted  by  statute  to 
purchase  and  sell  for  its  own  account 
Commenters  noted  that  sections  16  and 
21  of  the  Oass-Staegall  Act.  and 
r^ulations  adopted  pursuant  thoieto, 
require  that  a  bank  detennine  that 
"there  is  adequate  evidence  that  the 
obligor  will  be  able  to  pwform  all  that 
it  undertakes  to  perform  in  connection 
with  the  security,  including  all  debt 
service  requiraments,  anduat  the 
security  is  marketable"  befnre 
purchasing  a  security.!^  Commenters 
contended  that  these  restrictions  fully 
address  the  issues  of  credit  qxudity  and 
liquidity  in  bank  investments. 

Another  commenter  stressed  that 
regional  bank  holding  companies  have 
legitimate  reasons  for  asset  transactions 
between  a  section  20  company  and  its 
affiliated  bank.  Because  the  securities 
distribution  side  of  regional  section  20 
companies  tends  to  be  dominated  by 
individiial  investors  and  smaller 
institutional  cmd  corporate  investors,  a 
bank  holding  company  might  find  it 
economically  advantageous  for  its 
section  20  subsidiary  to  acquire 
securities  which  can  both  be  sold  to  the 
bank  for  its  investment  portfolio  and 
distributed  by  the  section  20  subsidiary 
to  its  investor  clients.  The  commenter 
stated  that  such  commingled 
transactions  enable  the  institution  to 
obtain  securities  in  the  open  market  at 
more  favorable  terms  than  would 
otherwise  be  available  at  lower  voliune. 

A  securities  trade  association  objected 
to  the  proposal  on  the  grounds  that  it 
would  permit  banks  to  sell  financial 
assets  to.  or  purchase  such  assets  bora, 
affiliated  section  20  subsidiaries  on 
terms  or  under  conditions  that  would 
not  be  available  to  other  seciuities  firms, 
in  effect  subsidizing  the  activities  of 
their  affiliated  section  20  subsidiaries. 
The  commenter  also  expressed  concern 
that  banks  could  provide  their  section 
20  affiliates  with  access  to  certain 
financial  assets  either  earlier,  or  in 
greater  amoimts,  than  other  securities 
firms. 

3.  Final  Order 

The  Board  is  expanding  the  exception 
to  the  financial  assets  restriction,  but 
using  a  more  definite  standard  than  that 
proposed.  Rather  than  allowing  the 
purchase  or  sale  of  any  security  with  a 
"broad  and  liquid  mari^et,"  the  Board  is 
extending  the  exception  to  "assets 
having  a  readily  identifiable  and 
publicly  available  market  quotation  and 
purchased  at  that  market  quotation." 
Asset  purchases  meeting  this  price 
availability  standard  are  already  exempt 
fit>m  the  quantitative  and  qualitative 


restrictions  on  inter-affiliated  funding 
ctmtained  in  sections  23A  and  23Bof 
the  Federal  Reserve  Act  12  U.S.C 
371c(d)(6):  12  U.S.C  37lo-l(dM3).  Use 
of  the  same  standard  Is  appropriate 
here.  First  the  same  policy  is  being 
served:  ensuring  that  an  inter-affiliate 
transaction  is  so  verifiably  arm's-length 
so  as  not  to  require  fsderal  regulation  of 
its  tenns.  Second,  use  of  the  same 
standard  vdll  ease  compliance  burden 
for  banks,  who  are  exfMrienoed  in 
administering  it  Indeed,  for  any 
purchase  of  assets  by  a  bank  from  an 
affiliated  section  20  subsidiary,  the  bank 
will  already  be  reqiiired  to  ensure 
compliance  with  mis  standard  for 
purposes  of  sections  23A  and  238. 
Third,  compliance  with  this  standard 
woidd  ensure  that  section  20  affiliates 
would  not  gain  a  competitive  advantage 
over  other  securities  firms  through  asset 
sales  to  their  affiliated  banks. 

The  Board  has  decided  to  retain  for 
now  the  financial  assets  restriction  to 
the  extent  that  it  prohibits  a  purchase  or 
sale  of  less  liquid  assets  and  any 
purchase  or  sale  of  assets  subject  to  a 
repiuchase  or  reverse  repurchase 
agreement.  Any  further  changes  to  the 
financial  assets  restriction  will  be 
considered  in  conjimction  with  other 
funding  firewalls,  as  part  of  a  more 
comprehensive  review  of  all  the 
remaining  firewalls  between  a  section 
20  subsidiary  tmd  its  affiliated  banks. 

Revised  Amendment  to  Firewalls 

The  Board  is  amending  the  section  20 
firewalls  as  follows: 


Interlocks  Restriction 

1987  and  1989  Orders  (Domestic  Bank 
Holding  Companies) 

Directors,  officers  or  employees  of  a 
bank  or  thrift  shall  not  serve  as  a 
majority  of  the  board  of  directors  or  the 
chief  executive  officer  of  an  affiliated 
section  20  subsidiary,  and  directors, 
officers  or  employees  of  a  section  20 
subsidiary  shall  not  serve  as  a  majority 
of  the  board  of  directors  or  the  chief 
executive  officer  of  an  affiliated  bank  or 
thrift.  The  underwriting  subsidiary  will 
have  separate  offices  fit>m  any  affiliated 
bank  or  thrift."' 

1990  Order  (Foreign  Banks) 

Directors,  officers  or  employees  of 
Applicant's  U.S.  bank  or  thrift 
subsidiaries,  branches  or  agencies  shall 
not  serve  as  a  majority  of  the  board  of 
directors  or  the  chief  executive  officer  of 


an  affiliated  section  20  subsidiary,  and 
diiecton,  offioars  or  employees  i^  a 
section  20  subsidiary  shall  not  snve  as 
a  ma}(»ity  of  the  board  of  diractots  or 
the  cliief  executive  officer  '*^  -*^  '*^  of  an 
affiliated  U.S.  bank  or  thrift  subsidiary, 
branch  or  agency  of  Applicant  except 
that  the  manager  of  a  branch  or  agency 
may  act  as  a  directcH'  of  the  undwwriting 
subsidiary.  The  underwriting  subsidiary 
will  have  separate  offices  from  any  hmnic 
or  thrift  sub^diary  or  branch  or  agency 
of  Applicant  ••• 

Croas-Markating  RaslrktieB 

1987. 1989  and  1990  Orders 

The  cross-marketing  restriction  is 
removed. 

Financial 


1989  and  1990  Orders 

No  bank  or  thrift  (or  U.S.  branch  or 
agency  of  a  foreign  bank)  shall,  diractiy 
or  indirecUy,  for  its  own  account, 
purchase  financial  assets  of  an  affiliated 
underwriting  subsidiary  or  a  subsidiary 
thereof  or  sell  such  assets  to  the 
underwriting  subsidiary  or  subsidiary 
thereof.  This  limitation  shall  not  apply 
to  the  pmchase  and  sale  of  assets  having 
a  readily  identifiable  and  publicly 
available  market  quotation  and 
purchased  at  that  mariiet  quotation  for 
purposes  of  section  23A  of  the  Federal 
Reserve  Act.  12  U.S.C.  371c(d)(6). 
provided  that  those  assets  are  not 
subject  to  a  repurchase  or  reverse 
repurchase  agreement  between  the 
underwriting  subsidiary  and  its  bank  or 
thrift  affiliate. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  1, 1996. 
WiUlam  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc  96-28619  Filed  11-6-96;  8:45  am] 
saxsn  CODE  atio-ai-p 


Formatlona  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 


"  12  C3Tt  1.5(1). 


***  An  underwriting  subsidiary  may  have  offices 
in  the  same  building  as  a  bank  or  thrift  affiliate  if 
the  underwriting  subsidiary's  offices  are  clearly 
distinguished  from  those  of  the  bank  or  thrift 
afBliate. 


"  ^  -^  For  purposes  of  this  firewmll.  the  manager  of 
a  U.S.  tnncfa  or  agency  of  a  foreign  bank  normally 
will  be  considered  to  be  the  chief  executive  officer 
of  the  branch  or  agency. 

***  An  underwriting  subsidiary  may  have  offices 
in  the  same  building  as  s  bank  or  thrift  subsidiary 
or  branch  or  agency  of  Applicant  if  the 
underwriting  subsidiary>  offices  are  clearly 
distinguished  bom  those  of  the  bank,  thrift  btancb 
or  agency. 
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holding  cconpany  and/or  to  aoqulra  the 
•H0ts  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  s  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  ror  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at,  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standard*  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  alao 
includes  whether  tne  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  eCTects.  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 


activities  will  be  anuluctad  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  29. 
1996. 


DEPARTMENT  OF  HEALTM  AND 
HUMAN  SERVICES 

AonNmwifluuii  for  wmKran  ana 


A.  Federal  I B«A  of 

»*>'— "-^  (Uoyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  VirginU  23261: 

1.  CN Bancorp.  Inc.,  Glen  Bumie, 
Maryland:  to  beicome  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  County  National 
Bank,  Glen  Bumie,  Maryland  (in 
organization). 

B.  Federal  giismis  Bank  of  AtUnta 

(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  AtlanU.  Georgia 
30303: 

1 .  First  Bank  Holding  (Company, 
Tallahassee.  Florida:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Bank.  Tallahassee.  Florida. 

Board  of  Govemon  of  the  Federal  Reserve 
Syttam.  Novonber  1, 1996. 
JmrnOmllotumm, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  90-28589  Piled  ll-»-96:  8:45  am) 
oooi«is-st-r 


PToposSQ  mormsiion  woeeciion 
ActtvHy!  Cofnment  Request 

Proposed  Profeds 

Title:  Title  IV-B  Five  Year  Plan. 
Annual  Progress  and  Services  Report 
andCFS-101. 

OiMB  No. :  New  coUectian. 

Deicription:  The  information 
collection  activities  in  the  final  rule 
have  changed  since  publication  of  the 
NPRM  in  October  1994.  Therefore, 
public  comment  is  invited  on  the 
revised  collections.  The  content  of  the 
plan,  and  the  annual  progress  and 
services  report  are  prescribed  in  the 
final  rule.  The  CFS-101  is  a  revised 
report  form. 

Under  title  IV-^,  subparts  1  and  2. 
States  and  Indian  Tribes  are  to  submit 
a  five  year  plan,  an  annual  progress  and 
services  report,  and  an  annual  budget 
request  and  estimated  expenditiire 
report  (CFS-101).  The  plan  is  used  by 
States  and  Indian  Tribes  to  develop  and 
implement  services  and  describe 
coordination  efforts  with  othOT  federal, 
state  and  local  programs.  The  Annual 
Progress  and  Services  Report  is  used  to 
provide  updates  and  changes  in  the 
goals  and  services  under  the  five  year 
plan.  The  CFS-101  will  be  submitted 
annually  %vith  the  Anniial  Progress  and 
Services  Report  to  apply  for 
appropriated  funds  lior  the  next  fiscal 
year. 

Respondents:  State.  Local  or  Tribal 
Govt 


Annual  Burden  Estimates 


Inatnjfnert 

No.  of  re- 
spondents 

No.  Of  re- 
sponses pier 
respondent 

Average 

budan 

hours  per 

response 

Total  bur- 
den hours 

CFSP  - „ „ 

APSR  „ 

CFS-101  

25 

114 
114 

1 

1 

1 

500 

120 
5 

12.500 

13.680 

570 

Estimated  Total  Annual  Burden 
Hours:  20.750. 

In  compliance  with  the  requirements 
of  Section  3S06(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  sspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 


to  the  Administration  for  Childrm  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enlsnt 
Promenade,  S.W.,  Washingtcm,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  die 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on 
respondents,  including  through  the  use 
of  automated  collection  techniqiies  or 
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other  forms  of  information  technolc^. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  November  1, 1996. 
BobSafgis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc  96-28592  Piled  11-3-96;  8:45  am] 
■SJJNQ  OOOC  41S«-S1-«I 


Propoeed  hifomMMon  Collection 
Activity;  Comment  llequert 

Proposed  Pn^ecls 

Title:  Child  Care  Biannual  Aggregate 
Report. 

OhdB  No.:  New  Collection. 

Description:  This  legislatively 
mandated  report  collects  program  and 
participant's  data  on  all  children  and 

Annual  Burden  Estimates 


fsmilies  receiving  direct  CCDF  services. 
Aggregate  data  will  be  collected  and 
will  be  used  to  determine  the  scope, 
type,  and  methods  of  child  care 
delivery,  and  to  provide  a  report  to 
Congress. 

Respondents:  State,  Local  or  Tribal 
Govt. 


Instrument 


ACF-800 


Number  of  re- 


54 


Number  ol  re- 
sponses per  re- 
spondent 


Average  burden 
hours  per  rssponse 


40 


Total  buRlan  hours 


4.320 


Estimated  Total  Annual  Burden 
Hours:  4.320 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
-information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  infonnation 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation;  (c) 
the  quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  November  1, 1996. 
Bo^Sarsis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  96-28593  Piled  11-3-96;  8:45  am] 
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Food  and  Dnig  Administration 
IDockM  Na  96N-024ei 

Applications  for  Exemption  From 
Preemption  of  Slate  and  Local 
Requirements  Pertaining  to  the  Seie 
and  DtotrRNftion  of  Cigsrettee  end 
Smokeless  TotMOCo  to  Protect 
Children  and  Adolsicenta 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  inviting  State 
and  local  governments  to  file 
applications  for  exemption  firom 
preemption  for  requirements  governing 
the  sale  and  distribution  of  cigarettes 
and  smokeless  tobacco  to  protect 
children  and  adolescents.  FDA's 
regulations  provide  that  the  agency  may, 
under  certain  conditions,  exempt  a  State 
or  local  requirement  bom  preemption. 
This  action  is  intended  to  ensure  that 
the  objectives  of  the  final  rule  pertaining 
to  the  sale  and  distribution  of  cigarettes 
and  smokeless  tobacco  to  children  and 
adolescents  are  reached.  In  order  to 
facilitate  and  expedite  review  of  these 
applications  for  exemption  from 
preemption,  FDA  will  consider  the 
applications  in  two  separate  groups.  The 
two  groups  are  based  on  the  effective 
dates  for  diSiarent  requirements  under 
the  final  rule.  State  and  local 
governments  seeking  exemption  from 
preemption  must  submit  a  separate 
application  for  each  of  the  two  groups. 
In  determining  whether  to  grant  or  deny 
exemptions  for  submitted  applications, 
FDA  intends  to  consolidate  all  of  the 
applications  within  each  group  and  to 
use  a  separate  proceeding  for  each  of  the 
two  groups. 

DATES:  Submit  applications  for  group  1 
(i.e.,  requirements  that  are  difierent 
from  or  in  addition  to  requirements 


under  21  CFR  897.14(a)  and  (b))  by 
December  9, 1996;  submit  applications 
for  Group  2  (i.e.,  requiranents  that  are 
different  from  or  in  addition  to  all  other 
requirements  in  21  CFR  part  897)  by 
May  6, 1997. 

ADDRESSES:  Applications  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Paiklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  MFORMATXM  OONT  ACT: 
Philip  L.  Chao,  Office  of  Policy  (HF-23), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-3380. 
SUPPLEMBfr ARY  mpormahon: 

LBeckgrmmd 

Under  section  521(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360k(a)),  any  State  or  local 
requirement  applicable  to  a  device  is 
preempted  if  such  requirement:  (1)  Is 
different  from,  or  in  addition  to,  any 
requirement  applicable  under  the  act  to 
the  device;  and  (2)  relates  to  the  safety 
or  effectiveness  of  the  device  or  to  any 
other  matter  included  in  a  requirement 
applicable  to  the  device  under  the  act. 

hi  implementing  section  521  of  the 
act,  FDA  has  historically  interpreted 
that  provision  narrowly  and  has  found 
it  to  have  preemptive  efiiect  only  for 
those  State  and  local  requirements  that, 
in  fact,  clearly  impose  specific 
requirements  with  respect  to  specific 
devices  that  are  manifestiy  in  addition 
to  analogous  Federal  requirements  (see 
§  808.1(d)  (21  CFR  808.1(d))).  to 
addition,  section  521  of  the  act  "does 
not  preempt  State  or  local  requirements 
that  are  equal  to,  or  substantially 
identical  to,  requirements  imposed  by  or 
under  Uie  act"  (§  808.1(d)(2)). 

to  the  Fedoral  Register  of  August  28, 
1996  (61  FR  44396),  FDA  issued  a  final 
rule  (the  final  rule)  governing  the  sale 
and  distribution  of  nicotine-containmg 
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cigarettes  and  smokeless  tobacco  in 
order  to  protect  children  and 
adolescents.  FDA  has  detennined  that 
cigarettes  and  smokeless  tobacco  are 
nicotine-delivery  devices  under  the  act. 
The  final  rule  will  become  efiective  on 
August  28.  1997,  except  for  the 
following  sections:  (1)  Section  897.14(a) 
(21  CFR  897.14(a)).  which  prohibits 
sales  of  cigarettes  or  smokeless  tobacco 
to  any  person  youiuer  than  18  3rears  of 
age,  will  become  effective  on  Febrtiary 
28, 1997:  (2)  $  897.14(b),  which  requires 
retailers  to  verify  that  purchasers  of 
cigarettes  and  smokeless  tobacco  are  at 
least  18  years  old.  will  become  effective 
on  Felmiary  28. 1997;  and  (3) 
§  897.34(c).  which  places  certain 
restrictions  on  event  sponsorships,  will 
become  effiective  on  August  28,  1998. 
Once  a  requirement  under  the  final  rule 
becomes  effisctlve,  analogous  State  and 
local  requirements  that  are  diflbrent 
from,  or  in  addition  to,  that  requirement 
will  be  preempted  under  section  521(a) 
of  the  act. 

The  agency's  assertion  of  furisdiction 
over  dgarettee  and  smokeless  tobacco 
does  not  preclude  State  or  local 
reqtiirements  other  than  those  expressly 
preempted  by  section  521(a)  of  ttw  act. 
Moreover,  State  and  local  requirements 
that  are  preempted  by  the  final  rule  may 
be  exempted  from  preemption  in 
accordance  with  section  521(b)  of  the 
act  and  its  implementing  regulations 
(part  808  (21  CFR  part  808)). 

n.  Exsmptioas  from  Pieemption 

Section  521(b)  of  the  act  and  its 
implementing  regulations  provide  that 
FDA  may,  by  regulation  issued  after 
notice  and  an  opportunity  for  an  oral 
hearing,  exempt  a  State  or  local 
requirement  from  preemption  under 
8uch  conditions  as  the  Commissioner  of 
Food  and  Drugs  (the  Commissioner) 
may  prescribe  if  the  State  or  local 
requirement  is:  (1)  More  stringent  than 
a  requirement  under  the  act  that  would 
be  applicable  to  the  device  if  an 
exemption  were  not  in  efliact:  or  (2) 
required  by  compelling  local  conditions, 
and  compliance  with  the  State  or  local 
requirement  would  not  cause  the  device 
to  be  in  violation  of  any  requirement 
applicable  under  the  act. 

m  this  document  and  consistent  with 
the  final  rule,  FDA  is  inviting  all  State 
and  local  governments  to  submit 
applications  to  exempt  from  preemption 
those  State  or  local  requirements 
pertaining  to  cigarettes  or  smokeless 
tobacco  that  are  preempted  by  the 
agency's  final  rule.  Under  §  808.25(g), 
State  or  local  requirements  pertaining  to 
cigarettes  or  smokeless  tobacco  may  be 
exempted  from  preemption  under 
section  521(b)  of  the  act  if  the  State  or 


local  requirement:  (1)  Meets  the 
exemption  requirements  established 
under  section  521(b)  of  the  act;  and  (2) 
is  in  the  best  interest  of  public  health 
and  is  consistent  with  the  goals  of  the 
final  rule.  Exemptions  bma  preemption 
granted  by  FDA  apply  only  to 
preemption  under  section  521  of  the  act. 
Exemptions  bt>m  preemption  will  be 

Cted  only  for  those  requirements  that 
>  the  foice  and  efliBct  of  law,  i.e.. 
have  been  enacted,  promulgated,  or 
issued  in  final  fonn.  However,  an 
applicatioD  may  be  submitted  after  the 
establishment  of  the  statute  or 
regulation  by  the  State  or  local 
govanunent.  but  before  the  efiactive 
date  of  the  rsquiramanL  With  renrd  to 
any  State  or  local  requirements  that 
have  not  yet  bean  enacted,  promulgated, 
or  issued  in  final  fonn.  any  State, 
political  subdivision,  or  oUier  interested 
party  may  seek,  in  acoordanoe  with 
%  808.5,  an  advisory  opinion  as  to 
whether  sudi  State  or  local 
requiremmts  would  be  preempted  onoe 
established.  To  the  extent  that 
requirem«nts  are  enacted,  promulgated, 
or  issued  in  final  form  in  the  future,  and 
such  rBquiraments  are  preamptad  under 
section  521(a)  of  the  act.  SUte  or  local 
governments  may  submit  appllcatlans 
for  exemption  bum  preemption  for  such 
requirements  at  that  time. 

m.  AppUcationa 

In  order  to  facilitate  and  expedite 
review  of  the  applications  submitted  by 
State  and  local  governments  according 
to  this  document.  FDA  will  consider  the 
applications  in  two  separate  groups.  The 
groups,  which  are  based  on  the  etractive 
dates  for  different  requirements  under 
the  final  rule,  are  as  follows: 

(1)  Group  1:  State  and  local 
requirements  governing  the  sale  or 
distribution  of  cigarettes  or  smokeless 
tobacco  that  are  cQfiiarent  from,  or  in 
addition  to.  FDA  requirements  under 
§  8g7.l4(a)  and  §  897.14(b)  of  the  final 
rule.  Section  897.14(a)  prohibits 
retailers  from  selling  cigarettes  or 
smokeless  tobacco  to  anyoae  younger 
than  18  years  of  age.  Section  897.14(b) 
requires  retailers  (except  in  certain 
situations)  to  verify,  by  means  of 
photographic  identification  containing 
the  bearer's  date  of  birth,  that  the  person 
purchasing  the  product  is  not  younger 
than  18  years  of  age.  No  such 
verification  is  required  for  any  person 
over  the  age  of  26. 

(2)  Group  2:  State  and  local 
requirements  governing  the  sale  or 
distribution  of  cigarettes  or  smokeless 
tobscco  that  are  different  from,  or  in 
addition  to,  all  other  FDA  requirements 
under  the  final  rule. 


State  and  local  ^iovemments  that  want 
to  file  an  application  for  exemption 
from  preemption  pursuant  to  tnis 
document  should  submit  a  separate 
application  for  each  group.  Applications 
for  exemption  frx>m  preemption  for 
existing  requirements  that  are 
preempted  may  be  submitted  now  or  at 
any  time  in  the  future.  In  order  to  be 
consideTed  as  part  of  the  proceedings 
described  in  this  notice,  however, 
applications  for  Group  1  should  be 
submitted  by  December  9, 1996  and 
applications  for  Ooup  2  should  be 
submitted  by  May  6. 1997.  Until 
exemptions  are  granted  for  preempted 
State  or  local  requirements,  the 
requirements  may  not  be  enforced. 

Each  application  should  be  in  the 
form  of  a  letter  to  the  Conunissioner. 
The  application  should  be  identified 
with  tne  docket  nxmiber  found  in 
brackets  in  the  heading  of  this 
document,  as  well  as  ue  group  number 
under  which  exemption  is  being  sought. 
An  original  and  two  copies  of  the 
application,  and  any  accompanying 
material,  subeequent  reports,  or 
correspondmoe  conoeriiing  the 
appliattion,  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above). 

The  application  letter  must  be  signed 
by  an  individual  who  is  authorized  to 
request  the  exemption  on  behalf  of  the 
State  or  local  government.  In  the  past, 
most  exemption  requests  have  been 
submitted  by  State  Attorneys  General.  In 
some  States  or  localities,  other  officials 
may  also  be  suthorized  under  State  or 
local  law  to  submit  requests. 

The  envelope  of  the  application, 
report,  or  correspondence  should 
indicate  that  it  concerns  an  application 
for  exemption  from  preemption  of 
device  requirements.  In  sddition.  the 
envelope  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document,  as  well  as  the 
group  number  under  which  exemption 
is  being  sought. 

The  application  must  be  accompanied 
by  sufficient  information  and  data  to 
enable  FDA  to  determine  whether  the 
requirement  in  question  is  preempted 
by  section  521(a)  of  the  act  and.  if  so, 
whether  the  Commissioner  should  grant 
the  exemption  as  provided  in  section 
521(b)  of  the  act.  Specifically,  for  each 
requirement  for  which  an  exemption  is 
sought,  the  application  shall  include  the 
following  information  to  the  extent 
possible,  or  an  explanation  of  why  such 
information  has  not  been  included: 

(1)  Identification  and  a  current  copy 
of  the  relevant  statute,  rule,  regulation, 
or  ordinance,  as  well  as  the  date  of 
enactment,  promulgation,  or  issuance  in 
final  form. 
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(2)  Copies  of  relevant  background 
material,  including  any  legislative 
history,  hearing  reports,  or  similar 
materials  pertinent  to  enactment,    ■ 
promulgation,  or  issuance  of  the 
requirement,  to  enable  the 
Commissioner  to  determine  the  intent 
behind  the  State  or  local  requirement. 

(3)  Copies  of  any  judicial  or 
administrative  interpretations  of  the 
State  or  local  requirement. 

(4)  A  comparison  of  the  requirement 
of  the  State  or  political  subdivision  and 
any  Federal  requirements  under  the  act 
or  the  final  rule  to  show  similarities  and 
diffarences. 

(5)  Information  on  the  nature  of  the 
problem  addressed  by  the  requirement 
of  the  State  or  political  subdivision. 

(6)  Identification  of  which  (or  botii)  of 
the  following  bases  is  relied  upon  for 
seeking  an  exemption  from  preemption: 

(a)  lite  requirement  is  more  stringent 
than  a  requirement  applicable  to 
cigarettes  or  smokeless  tobacco  under 
the  act  or  the  final  rule.  If  the  State  or 
political  subdivision  relies  upon  this 
basis  for  exonption  from  preemption, 
the  applicaticm  should  include 
information  or  an  explanation  as  to  how 
and  why  the  requirement  of  the  State  or 
political  subdivision  is  more  stringent 
than  requirements  under  the  act  or  the 
final  rule. 

(b)  The  requirement  is  required  by 
compelling  local  conditions,  and 
compliance  with  the  requirement  would 
not  cause  cigarettes  or  smokeless 
tobacco  to  be  in  violation  of  any 
applicable  requirement  under  the  act  or 
the  final  rule.  If  the  State  or  political 
subdivision  relies  upon  this  basis  for 
exemption  bom  preemption,  the 
application  should  include  information 
or  an  explanation  as  to  why  compliance 
with  the  requirement  of  the  State  or 
political  subdivision  would  not  cause 
cigarettes  or  smokeless  tobacco  to  be  in 
violation  of  any  applicable  requirement 
under  the  act  and  why  the  requirement 
is  reqiiired  by  compelling  local 
conditions. 

(7)  The  titie  of  the  chief 
administrative  or  legal  officers  of  the 
State  or  local  agency  that  has  primary 
responsibility  for  administration  of  the 
requirement. 

l8)  If  requested  by  FDA,  any  records 
ooncerning  administration  of  the 
requirement. 

(9)  Information  on  how  the  public 
health  may  be  benefitted  and  bow 
interstate  commerce  may  be  affected,  if 
an  exemption  is  granted. 

(10)  Any  other  pertinent  information 
respecting  the  requirement  voluntarily 
sutnnitted  by  the  applicant. 

(11)  For  local  requirements  that  have 
been  preempted  under  State  law,  a  copy 


of  the  relevant  State  preemptive 
provision  and  an  explanation  of  why  the 
local  requirement  is  no  longer 
preempted  under  State  law. 

IV.  Procedures  for  Proceasing 
Applications 

Because  FDA  anticipates  that  the 
issues  raised  within  each  group  by  the 
applications  for  exemption  will  be 
similar  or  related,  the  agency  intends  to 
consolidate  all  of  the  applications 
within  each  group  and  to  use  a  separate 
proceeding  for  each  of  the  two  groups. 
FDA  notes  that  the  agency  has 
consolidated  prooeemngs  on  such 
mattera  in  the  past  (e.g.,  hearing  aids). 
The  process  for  each  consolidated 
proceeding  will  be  as  follows: 

(1)  Upon  receipt  of  an  application. 
FDA  will  evaluate  the  application  on  its 
OMm  merits  and  the  circumstances 
applicable  to  the  jurisdiction  submitting 
the  application  in  order  to  determine 
whether  to  grant  at  deny  an  exemption. 

(2)  FDA  will  issue  a  single  Federal 
K^sister  document  (proposed  rule)  for 
each  group  that  will,  for  each  applying 
State  or  local  government,  propose  to 
grant  or  deny  exemptions  from 
preemption  for  existing  State  and  local 
govenmient  requirements  that  fall 
within  that  group.  At  the  same  time, 
FDA  will  issue  a  notice  in  the  Federal 
Register  providing  an  opportunity  to 
request  an  oral  hearing.  If  a  hearing  is 
granted,  it  will  cover  all  applications  for 
exemption  frx>m  preemption  for  those 
requirements  that  Call  within  the 
applicable  group,  and  it  will  be 
conducted  under  FDA  regulations  in  21 
CFR  parts  IS  and  808. 

(3)  For  each  group.  FDA  will  review 
all  written  comments  submitted  on  the 
proposed  rule  and  the  administrative 
record  of  the  oral  hearing,  if  an  oral 
hearing  is  granted,  and  will  publish  in 
the  Federd  Register  a  final  rule 
identifying  ead^  requirement  for  which 
an  exemption  fix>m  preemption  is 
granted,  conditionally  granted,  or 
denied. 

Specific  details  regarding  the 
procedures  imder  which  applications 
will  be  processed  can  be  found  in 
§808.25. 

Applications  submitted  after  the 
applicable  dates  set  forth  in  this 
document  will  he  considered  by  FDA  in 
the  order  that  they  are  received  after  the 
agency  completes  the  proceedings 
described  in  this  document. 

Dated:  November  1, 1996. 
William  B.  ScJraltx, 
Deputy  Commissioner  for  Policy. 
(PR  Doc  96-28681  Filed  11-6-96;  8:45  am] 
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AddMonal  DMe  Regwdmg  the 
Compoettion  of  Conjugaled  Estrogens; 
AvailaliWty;  Request  tor  Comments 

AQBICY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  additional  materials  have  been 
submitted  to  Docket  No.  94P-0429,  the 
docket  established  for  a  citizen  petition 
filed  on  November  30, 1994,  on  behalf 
of  Wjreth-Ayerst  Laboratories,  Division 
of  American  Home  Products  Corp. 
These  materials  include  amendments  to 
the  petition  and  data  suppcnting  the 
petition  submitted  by  Wyeth-Ayerst  as 
well  as  data  submitted  to  the  dodwt  by 
FDA  and  other  interested  persons. 
Among  the  documents  submitted  to  the 
docket  by  FDA  is  a  document  entitied 
"Preliminary  Analysis  of  Scientific  Data 
on  the  Composition  of  Conjugated 
Estrogens."  The  agency  is  requesting 
comments  on  this  document  as  well  as 
on  the  citizen  petition,  amendments  to 
the  petition,  and  other  materials  in  the 
docket. 

0ATE8:  Written  comments  by  December 
9,1996. 


Submit  written  requests  for 
single  copies  of  the  document  entitied 
"Preliminary  Analysis  of  Scientific  Data 
on  the  Composition  of  Conjugated 
Estrogens"  to  the  Drug  Information 
Branch,  Division  of  Commimications 
Management  (HFD-210),  Center  for 
Drug  Evaluation  and  Reisearch,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
materials  submitted  to  the  docket  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  sulmiit  one. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Materials  related  to  the 
Wyeth-Ayerst  citizen  petition  on 
conjugated  estrogens  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
EHane  Sullivan-Ford,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 


57688  Federal  legiter  /  Vol.  61,  No.  217  /  Thuraday,  November  7,  1996  /  Notices 


PI.,  Rockville.  MD  20855,  301-504^ 
2041. 

■um  fMnrrnnT  mfoimation:  On 
November  30,  1994,  a  dtizan  petition 
was  filed  on  behalf  of  Wyeth-Ayerst 
Laboratories,  Division  of  American 
Home  Products  Corp.  The  petition  was 
amended  on  December  2. 1994; 
September  26, 1995;  Novonber  6, 1995: 
March  8. 1996:  March  IS,  1996:  and 
June  27, 1996.  The  citizen  petition 
requests,  among  other  things,  that  FDA: 
(1)  Determine  that  sodium  delta  8,9- 
dehydroeetrone  sulfate  (delta  8.9-DHES) 
is  a  concomitant  component  in 
conjugated  estrogens  tablets:  (2) 
offldally  recommend  that  the  United 
States  Pharmacopeial  Convention 
amend  the  United  States  Pharmacopeia 
(US?)  monograph  for  conjugated 
estrogens  and  oonjugated  estrogens 
tablets  to  include  delta  8.9-DHES  as  a 
concomitant  component  comprising  at 
least  2  percent  but  not  more  than  6 
percent  of  the  estrogens  in  these 
products:  and  (3)  not  accept  fcv  filing  or 
receive  or  approve  any  new  drug 
application  (NDA)  or  abbreviated  new 
drug  application  (ANDA)  for  a 
conjugated  estrogens  product  in  which 
delta  8,9-DHES  does  not  comprise  at 
least  2  percent  but  not  more  than  6 
percent  of  its  estrogens.  Amendments  to 
the  petition  raised  issues  concerning  the 
contribution  of  delta  8,9-DHES  to  the 
clinical  effed  of  Premarin.  FDA  is 
inviting  comments  on  this  as  well  as 
any  other  issues  raised  in  the  citizen 
petition  and  amendments  as  well  as  on 
issues  raised  in  comments  received  on 
the  petition. 

In  addition,  FDA  has  placed  in  the 
docket  a  document  entitled 
"Preliminary  Analysis  of  Scientific  Data 
on  the  Composition  of  Conjugated 
Estrogens"  which  addresses  some  of  the 
issues  and  data  submitted  in  the  citizen 
petition  and  amendments.  This 
document  presents  the  agency's 
preliminary  analysis  of  certain  currently 
available  data  relating  to  the 
contribution  of  estrone  sulfate,  equilin 
sulfate,  and  delta  8,9-DHES  to  the 
clinical  effects  of  Premarin.  including 
effects  on  bone  mineral  density.  The 
document  does  not  respond  to  the 
citizen  petition  nor  does  it  announce 
any  action  with  regard  to  any  pending 
application  or  accepting  any  future 
application  for  a  conjugated  estrogens 
drug  product  or  indication  for  use  of 
such  a  product. 

Interested  persons  may,  on  or  before 
December  9.  1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  materials 
submitted  to  the  docket.  Two  copies  of 
any  comments  are  to  be  submitted. 


except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identifled 
with  the  docket  number  found  in 
brackets  in  the  heeding  of  this 
document.  Materials  related  to  the 
Wyeth-Ayerst  citiaen  petition  on 
conjugated  estrogens  and  received 
comments  may  be  seen  in  the  office 
above  between  a.m.  and  4  p.m.,  Monday 
through  Friday.  Commsnts  submitted 
altar  December  9, 1996  may  not  be 
conaideied  by  the  agency. 

Dated:  October  31. 1906. 
UVUUaa  ■.  SctaMs. 
Daputy  Commimkumrfor  Polky. 
[FK  Doc  06-2«682  Piled  11-04-fW:  3:»4  pm) 
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Health  Care  Financing  AdmMstrallon 
HCTA-MZT] 


AQenoy  ■inniimuuii  wouaoiion 
Aeflvttiaa:  Submlaalon  for  0MB 
Raviaw!  Cofnmant  Rapiiaat 

AQ0ICY:  Health  Care  Fhiancing 
Administration.  HHS. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Himian  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  foUovnng 
proposals  for  the  collection  of 
information.  Interested  persons  are 
invited  to  send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  acciuacy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired:  Title  of 
Information  Collection:  Survey  Report 
Form  (CLIA).  and  supporting 
regulations  42  CFR  493.1  through 
493.1804:  Form  No.:  HCFA-1557:  Use: 
Clinical  Laboratory  Certification  and 
Recertification:  This  survey  form  is  an 
instrument  used  by  the  State  agency  to 
record  data  collected  in  order  to 
determine  compliance  with  CUA: 
Frequency:  Biennially:  Affected  Public: 
Business  or  other  for  profit,  not  for 
profit  institutions.  Federal  government 


and  State,  local  or  tribal  governments;  ' 
Number  of  Retpondents:  30^5;  Total 
Annual  Hours:  16,322. 

2.  Type  of  Information  CoUection 
Request:  Extension  of  a  currently 
approved  coUecdcn;  Title  of 
Information  Collection:  Laboratory 
Personnel  Report  (CLIA)  and  supporting 
re^gulations  42  CFR  493.1  throu^ 
493.1804;  Fonn  No.:  HCFA-209;  Use: 
This  form  is  used  by  the  State  agency  to 
determine  a  laboratoiy's  complianoe 
with  personnel  qualifications  imder 
CLIA.  This  information  is  needed  for  a 
laboratory's  CLIA  certification  and 
recertificatian;  Frequency:  Biennially; 
Affected  Public:  Business  or  other  far 
profit,  not  for  profit  institutions. 
Federal,  State,  local  or  tribal 
governments;  Number  (rf  Respondents: 
26.250;  Total  Annual  Hours:  13.125. 

3.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare/ 
Medicaid  Hospital  Survey  Report  Form 
and  supporting  regulations  42  CFR 
482.1  through  482.66;  Form  No.:  HCFA- 
1537:  Use:  Section  1861(e)  of  the  Social 
Security  Act  provides  that  hospitals 
ftartidpating  in  Medicare  must  meet 
specific  requirements.  These 
requirements  are  presented  as 
conditions  of  partidpation.  State 
agendes  must  determine  compliance 
with  these  conditions  through  the  use  of 
this  reftort  form:  Frequency:  Annually: 
Affected  Public:  State,  local  or  tribal 
governments:  Number  of  Respondents: 

1 ,322;  Total  Annual  Hours  Requested: 
4,296.50. 

4.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Madican 
Managed  Care  Disenrollment  Form: 
Form  No.:  HCFA-566:  L^se;  This  form  is 
used  to  process  a  benefidaries  request 
of  disenrollment  action  from  a  health 
maintenance  organization  or 
competitive  medical  plan  and  to  update 
the  beneficiaries'  health  insurance 
master  record;  Frequency:  On  occasion; 
Affected  Public:  Individuals  and 
households,  business  or  other  for  profit, 
not  for  profit  institutions.  Federal 
government,  State,  local,  or  tribal 
governments:  Number  of  Respondents: 
24,000;  Total  Annual  Responses: 
24,000:  Total  Annual  Hours:  792. 

5.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  previously  approved  collection  for 
which  approval  has  expired:  Title  of 
Information  Collection:  Ambulatory 
Surgical  Center  (ASC)  Request  for 
Certification  and  Survey  Report  and 
Supporting  regulation  42  CFR  416:  Form 
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Ato.;HCFA-377.  HCFA-378;  I/se:The 
HCFA-3  77  is  the  applicatim  used  by  an 
ASC  wanting  to  partidpate  in  the 
Medicare  program.  The  HCFA-d78  is 
the  survey  form  used  by  State  survey 
agendes  to  determine  ASC  compliance 
with  individual  conditions  of  coverage. 
42  CFR  416  is  the  regulation  supporting 
the  data  collected  <xi  the  HCPA-377  and 
HCFA  378;  Frequency:  AnnaaUy, 
Affected  PiMic:  State,  local,  or  tribal 
govemmeots.  business  or  oilier  for 
fHofit.  not-for-profit  institutiaos: 
NuaAer  of  Reepoadents:  1,900;  Total 
AntUMol  Beaponaee:  XJMH;  Total  Annual 
Hours:  475. 

6.  Type  oflnfoaaatkm  CoUection 
Aagueat- RaiiHtalaaMBt.  without  cfaaoge. 
of  previaualy  approved  coUectian  far 
whicfa  approvd  naa  aaqrirsd;  Tlttfe  a/ 
InfonmOkm  Cnihttina  ■  Mndigap 
Cmnplaint  Database  and  Supporting 
Regulation  42  CFR  403.210  (b);  Forai 
No.:  HCFA-R-156;  Use:  The  Med^ 
database  is  maintained  by  the  National 
Assodatimi  of  Insurance 
Commissioners,  which  in  turn,  smds 
the  Medigap-relevant  data  to  HCFA.  The 
information  is  used  to  monitor  State 
handling  of  Medigap  related  complaints; 
Frequency:  Quarterly;  Affected  Public: 
Business  or  other  fiw-profit;  Number  of 
Respondents:  1;  Total  Annual 
Responses:  4;  Total  Annual  Hours:  160. 

7.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Comprehensive 
Outpatient  RehabiUtation  Fadlity 
(CORF)  Ehgibility  and  Survey  Forms 
and  Information  Collection 
Requirements  in  42  CFR  485.56,  485.58, 
485.60;  Form  No.:  HCFA-359,  HCFA- 
360,  HCFA-R-55;  Use:  hi  order  to 
partidpate  in  the  Medicare  program  as 
a  CORF,  providers  must  meet  Federal 
conditions  of  partidpation.  The 
certification  form  is  needed  to 


deteimine  if  providers  meet  at  leest 
preliminary  requirements.  The  survey 
nmn  is  used  to  record  provider 
compliance  with  Oie  individual 
conditions  and  report  findtnga  to  HCFA; 
Frequency:  Annually:  Affected  PiMic: 
Business  or  other  for  profit,  not  for 
profit  institutions.  Stale,  local.  «■  tribal 
governments;  Number  (^Respondents: 
162;  To(ii/i4iunia/ilssponses:324;  Total 
AnntHiI  Hours:  528  (reporting),  77,014 
(recordkeeping). 

To  ofatsin  copies  <rf  the  supporti]^ 
statement  and  any  related  forms,  E-msil 
your  request,  inchwiing  your  adt&ess 
and  phone  numbet,  to 
Paperwmi<hcfa.gov,  or  caU  the  Rsports 
nearsnnD  Office  on  (410)  786-1328. 
WrittHi  nmnmsnts  snd 
rBcommendstions  fcnr  the  proposed 
information  collections  shmdd  be  smt 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  dedgnated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235. 
Washingtmi.  D.C.  20503. 

Dated:  October  28, 1996 
EdwiBj.Glalaal. 

Director,  Manag/Bment  Analysis  and  Planning 
Staff,  Office  ofFiiHincial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

[FR  Doc  96-28621  FUed  11-6-96;  8:45  am] 
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Health  Roaoureaa  and  Servioea 
Admlnlalrallon 

Agency  Information  Collacllon 
ActlvNIaa:  Siibmiaalon  forOMB 
Ravtaw;  Conapant  Raquaat 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 


Office  of  Management  and  Budget,  in 
omnpliance  with  the  Papwwtnk 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35).  To  rsquest  a  copy  of  the 
deuance  requests  submitted  to  OMB  for 
review,  call  Uie  HRSA  Reports 
Clesiance  Office  on  (301)-44d-112g. 

The  following  lequest  has  besn 
submitted  to  the  Office  of  Man^gamsnt 
and  Budget  fl(»'  review  under  the 
Paperwork  Redudifm  Act  of  1085: 

Evahiati(m  of  dfc  Ryan  White  HIV/ 
AIDS  Dental  l?nlmhiirseiUBut  Pwyam— 
Tttls  776(b)  of  the  Puhbc  Heahh  Service 
Act  authorizes  the  Secrslaiv  to  make 
grants  to  assist  aocrsdited  osntal  schoob 
and  post-doctortl  deotal  progrsms  to 
mesi  uncompensated  costs  for  providing 
orsl  health  care  to  HIV  infected 
individuals.  A  survey  will  be  conducted 
to  determine  the  effiact  this 
reimbursement  program  has  had  aa  fite 
conduct  of  HIV/AIDS  education  and 
services  within  institutions  and  their 
graduates  receiving  these  fimds. 

The  survey  will  assess  the  efEsct  the 
Program  has  had  on  (1)  the  suppcnt  and 
commitment  of  institutions  to  HIV/ AIDS 
educaticm  and  the  provision  of  care:  (2) 
the  scope,  content  and  omduct  of  HIV/ 
AIDS  education  in  partidpating 
institutions,  (3)  increasing  the  access  to 
oral  health  care  by  HIV/ AIDS  patients; 
and  (4)  improving  the  integration  of  oral 
health  care  with  heal^  care  and  long- 
term  HIV/ AIDS  case  management  imder 
other  components  of  the  Ryan  White 
Ad.  The  survey  will  compare  dental 
schools  and  hospitals  awarded  Ryan 
White  HIV/AIDS  dental  reimbursement 
monies  with  eligible  institutions  which 
did  not  partidpate  in  the 
reimbursement  program.  An  initial  mail 
questionnaire  will  be  followed  up  by  a 
telephone  interview.  The  telephone 
interview  will  use  Computer  Assisted 
Telephone  Interview  (CATI)  technology. 
Burden  estimates  are  as  follows: 


Foim  name 


Telephone  Interview  „ , 

Service  Oeivery/Program  Questionnaire 
Total  


Number  of 
respondents 


204 
204 
204 


Responses 
per  re- 
spondent 


Total  re- 
sponses 


204 
204 
408 


Hours  per  re- 
sponse 


.75 
2.00 
1.375 


Total  hour 
t>urden 


153 
408 
561 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235.  Washington. 
D.C.  20503. 


Dated:  October  30, 1996. 

J.  Heniy  MoBtas, 

Associate  Administrator  for  Policy 
Coordination. 

[FR  Doc.  96-28637  Filed  11-6-86;  8:45  am] 
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Availability  of  Funda  to  Provide 
Technical  and  Non-financial 
Aaalatanca  to  Federally  Funded 
Mlgiant  Health  Centers 

AQBICY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 


CRM  «:  93.129. 


STUM 
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•UMMARY:  The  Health  Rmourm  and 
S«rvio6S  AdmlnUtntlon  (HRSA) 
•nticipatM  that  approximataly  $1.1 
milliaD  will  be  available  in  FY  1997  to 
support  two  ooop«ntiv«  agreements  for 
the  purpose  of  providing  technical  and 
non-financial  assistance  to  Migrant 
Health  Canters  (MHCs)  receiving 
funding  under  Section  330(g}  of  the 
Public  Health  Service  (PHS)  Act. 

The  Public  Health  Service  (PHS)  is 
committed  to  achievi4g  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
health  (triorities.  These  cooperative 
agreements  are  related  to  the  objectives 
dted  for  special  populations, 
particularly  people  with  low  income 
and  minorities,  which  constitute  a 
significant  portion  of  the  migrant  and 
seasonal  hrmworksr  (MSFW) 
population.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-OO47S-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  D.C.  20402-9325 
(telephone  202/783-3238). 

The  PHS  strongly  encourages  all 
cooperative  agreement  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227.  the  Pro-Childran  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  f>ortlon  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 
DATES:  Applications  are  due  December 
9. 1996.  Applications  will  be  considered 
to  have  met  the  deadline  if  they  are:  (1) 
received  on/or  before  the  deadline  date; 
or  (2)  postmarked  on/or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  review  committee. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing.  Faxed  copies  of  appUcations 
will  not  be  accepted.  AppUcations 
received  after  the  announced  closing 
date  will  not  be  considered  for  funding. 
AOORCaSCS:  AppUcation  kiU  (PHS  form 
5161-1  «vith  revised  Eks  sheets  DHHS 
Form  424.  as  approved  by  the  Office  of 
Management  and  Budget  (0.1R)  under 
control  niunber  0937—0189),  may  be 
obtained  from:  HRSA  Grants 
Application  Center.  Suite  100.  40  W. 
Gude  Drive.  Rockville,  MD  20850.  The 


telephone  number  is  toll-free  1-888- 
300-HRSA.  The  e-mail  address  is 
HRSA.GAOWX.NETOQM.OOM. 
Completed  appUcations  for  awards  fiar 
the  provision  of  ♦•»•  hntiral  md  other 
non-financial  ssslstsnoe  to  MHCs  must 
be  sent  to:  HRSA  Giants  Applicatian 
Center  st  the  above  address.  For 
infonnatian  (m  grants  management 
issues,  please  contact  the  Ckants 
Management  Specialist,  Nancy  Benson, 
at  301/594-4232. 

FOR  niimcR  ■rowKUTWii  oontact:  For 
general  program  information  and 
information  about  these  tedmical 
assistance  funds,  contact  Jack  Egan, 
Deputy  Director,  Migrant  Health 
Program  (MHP),  4350  East-West 
Highway,  Room  7-4A2,  Bethesda.  MD 
20814  (301) 594-4303 
UEGANOHRSA.DHHS.GOV)  or  Susan 
Hagler  at  the  same  address  and  phone 
number 
(SHAGLERttHRSA.DHHS.GOV). 

SUPPLEMENTARY  MFORMATION:  One 
cooperative  agreement  of  up  to  $750,000 
will  be  for  a  national  clearinghouse  on 
MSFW  health  issues.  The 
"clearinghouse"  grantee  will  provide 
technical  assistance  that  helps  MHCs 
increase  access  to  health  care  for 
MSFWs.  The  grantee  will  develop  such 
products  as  a  MHC  directory  and  a 
newsletter,  establish  a  toll  free  health 
center  referral  line,  and  serve  as  a 
repository  for  MSFW  health  issues.  The 
other  cooperative  agreement  of  up  to 
$325,000  will  be  for  a  clinical  networic 
for  clinicians  serving  MSFWs.  The 
"clinical  network"  grantee  will  provide 
technical  assistance  that  helps 
farmworker  clinicians  give  the  best 
possible  care  to  MSFWs.  The  grantee 
will  develop  such  products  as  a  clinical 
newsletter,  oilingiial  patient  education 
materials,  new  provider  orientation 
materials  and  \vill  establish  a  network  of 
clinical  colleagues  upon  whom  to  call 
when  needed.  These  cooperative 
agreements  will  be  awarded  under 
secUon  330(k)  of  the  PHS  Act  (42  U.S.C. 
254b  (k))  with  a  budget  period  of  one 
year  and  a  project  period  of  up  to  five 
years. 

There  are  an  estimated  3  to  5  million 
farmworkers  in  the  United  States  who 
experience  multiple  health  problems 
associated  with  the  natvire  of  farm  labor 
and  nimierous  barriers  to  accessing 
primary  health  care  and  human 
services.  The  health  of  MSFWs  is  a 
major  concern  of  the  U.S.  Department  of 
Health  and  Human  Services  (HHS).. 
Section  330(k)  of  the  PHS  Act 
authorizes  Federal  funding  for  the 
provision  of  comprehensive  primary 
health  services,  supplemental  health 
services,  referral  to  providers  for 


supplemental  services,  enviroomental 
haelth  aervicss,  accident  prevention 
programs,  and  infotmation  on  the 
availability  and  proper  use  of  health 
services  and  services  which  promote 
optimal  uae  of  health  services  by 
MSFWs  and  their  tunilies.  MHCs  must 
provide  services  which  are  accessible, 
affordable,  and  appropriate  for  the 
population  served. 

Often,  however,  the  staff  of  MHCs  fisel 
very  isolated  from  each  other  and  the 
health  care  ravironment  in  which  they 
an  working.  MHCs  are  expected  to  be 
part  of  comprehensive  systenu  of  care 
through  networking  with  local  health 
departments  and  other  providers  of 
services  in  the  community.  Yet  this  can 
be  a  difficult  task  to  accomplish,  given 
the  size  of  most  MHCs.  For  this  reason, 
the  Bureau  of  Primary  Health  Care 
(BPHC)  provides  funding  for  technical 
and  non-financial  assistance  for  the 
MHCs. 

The  two  grantees  will  help  the  MHCs 
keep  abreast  of  the  latest  health  issues 
facing  MSFWs,  both  clinically  and 
administratively.  They  will  help  the 
clinicians  and  administrators  of  the 
MHCs  coordinate  care  and  network 
resources  for  a  population  that  is 
desperately  in  need.  Finally,  these 
grantees  will  provide  MHCs  with  access 
to  information  and  other  MHCs  so  that 
together  they  can  improve  the  health  of 
MSFWs. 

Eligible  Applicants 

Eligible  applicants  for  the  technical 
assistance  cooperative  agreement  are 
public  and  private  nonprofit  entities. 

Criteria  for  Evaluating  AppUcations 

Applications  will  be  evaluated  and 
rated  on  the  applicant's  abiUty  to  meet 
the  following  criteria: 

(1)  The  extent  to  which  the  applicant 
demonstrates  an  adequate 
understanding  of  the  total  health  needs 
of  MSFWs: 

(2)  The  extent  to  which  the  applicant 
demonstrates  a  capability  to  serve  as  a 
resource  to  federally  funded  Migrant 
Health  Centers/Projects  to  niaxlmize 
collaboration,  identify  and  integrate 
resources  in  assisting  farmworicers; 

(3)  Experience  of  the  proposed  project 
pers(mnel  in  working  wdth  migrant 
nrmworker  health  issues: 

(4)  The  adequacy  and  appropriateness 
of  the  proposed  work  plan  that 
addreoes  specific  Migrant  Health 
Program  priorities  and  focuses  on  the 
outcomes  as  weU  as  the  methodology  to 
be  employed; 

(5)  Appropriateness  of  proposed 
budget  and  staffing: 
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(6)  Adequacy  of  the  proposal  to 
evaluate  the  outcomes  of  die  activities 
proposed:  and 

(7)  The  cost  effectiveness  of  the 
application. 

Federal  Responsibilities  Under 
Cooperative  Agreements 

Federal  responsibiUties  under  the 
cooperative  agreement,  in  addition  to 
the  usual  monitoring  and  technical 
assistance,  will  include:  (1) 
Participation  in  the  development  and 
approval  of  an  initial  workplan,  in 
accord  with  changing  events  la 
government  poUcies  and  in  the  health 
care  environment,  and  modification 
thereof,  as  appropriate;  (2)  consultation 
and  cooperation  with  the  grantee 
regarding  the  grantee's  preparation  and 
dissemination  of  materials;  and  (3) 
approval  of  specific  studies  and 
projects. 

Other  Award  Infbnnation 

These  awards  are  not  subject  to  the 
prtf^sion  of  Executive  Order  12372  or 
the  PubUc  Health  System  Reporting 
Requirement. 

Dated:  November  1, 1996. 
dro  V.  Sumaya. 
Administrator. 

(FR  Doc  96-28638  Filed  11-6-96;  8:45  am] 
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Advisory  Council;  Notioe  of  MMUng 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  December  1996. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV) 

Date  and  Time:  December  4, 1996; 
10:00  a.m.-5:00  p.m.  December  5, 1996; 
9:00  a.m.-5:00  p.m. 

Place:  Parklawn  Building,  Conference 
Rooms  G  ft  H,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

The  meeting  is  open  to  the  public. 

The  first  day  of  tne  meeting,  Tuesday, 
December  4,  will  consist  of  a  meeting  of 
one  of  the  Commission's  workgroups. 

Name:  Workgroup  on  Intent, 
Provisions  and  Process 

Agenda:  Agenda  items  will  include, 
but  not  be  limited  to,  discussion  of  the 
following  issues:  Program  and  policy 
issues  related  to  the  operation  of  the 
Vaccine  Injury  Compensation  IHtigram. 

The  full  Commission  will  meet  on 
Thursday,  December  5,  from  9:00  a.m.  to 
5:00  p.m.  Agenda  items  will  include, 
but  not  be  limited  to:  A  report  from  the 
Woricgroup  CMi  Intent,  Provision,  and 
Process;  a  review  of  the  proposed 


changes  to  the  Vaodne  Information 

Statements  for  polio  and  DTP  (DTaP); 
and  routine  Pribram  reports. 

PubUc  comment  will  be  permitted 
before  the  end  of  the  Workgroup 
meeting  on  December  4,  as  well  as  the 
full  Commission  meeting  on  December 
5.  Oral  presentations  will  be  limited  to 
5  minutes  per  public  speaker. 

Persons  interested  in  providing  an 
oral  presentation  should  submit  a 
written  request,  along  with  a  copy  of 
their  presentation  to:  Ms.  MeUssa 
Palmer.  Principal  Staff  Liaison.  Division 
of  Vaccine  Injury  Compensation.  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Room  BA- 
SS, 5600  Fishers  Lane,  Rockville,  MD 
20857.  Telephcme  (301)  443-6593. 
Requests  should  ccmtain  the  name, 
address,  telephone  number,  and  any 
business  or  professional  affiliation  of 
the  person  desiring  to  make  an  oral 
presentation.  Groups  having  mmil^ir 
interests  are  requested  to  combine  their 
comments  and  present  th«n  through  a 
single  representative.  The  aUocation  of 
time  may  be  adjusted  to  accommodate 
the  level  of  expressed  interest.  The 
ENvision  of  Vaccine  In jiiry 
Compensation  Program  wiU  notify  each 
presenter  by  mail  or  telephone  of  their 
assigned  presentation  time.  Persons  who 
do  not  file  an  advance  request  for 
presentation,  but  desire  to  make  an  oral 
statement,  may  sign-up  in  Conference 
Rooms  G  &  H  on  December  4-5.  These 
persons  will  be  allocated  time  as  time 
permits. 

Anyone  requiring  information 
regarding  the  Commission  should 
contact  Ms.  Palmer. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  4. 1996. 

)addeE.Bai». 

Advisory  Committee  Management  Officer. 
HRSA. 

[FR  Doc  96-28680  Filed  11-6-96;  8:45  am) 
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National  Instltutss  of  Health 

National  Cancar  Institute;  Notice  of 
Maatmg  of  the  National  CMKar 
Adviaory  Board  and  Its  Subcommlttaas 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  November  18-20, 
1996.  Except  as  noted  below,  the 
meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 


notice.  Attendance  by  thk  p«ri)Uc  wiU  be 
limited  to  space  available. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North,  Room  630E,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (301/496- 
5708),  will  provide  summaries  of  the 
meetings  and  rosters  of  the  Board 
members,  upon  request. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  pubUc  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  "Htle  5,  U.S.C 
and  sec.  10(d)  of  PubUc  Law  92-463,  for 
the  review,  discussion  and  equation 
and  discussion  of  issues  pertaining  to 
intramural  programmatic  areas  and/or 
NQ  personnel  and  discussion  of 
recommendations  regarding  NQ  staff. 
These  discussicMis  OMild  reveal 
confidential  trade  secrets  or  commercial 
property  sudi  as  patentable  material, 
and  personal  informaticm  concerning 
the  individuals  associated  with  the 
programs,  the  disclosure  of  wdiich 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodaticms,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  SpedaUst,  at  301/496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  Policy  and  Advocacy 
Ad  Hoc  Subconimittee. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute.  NTH.  Executive  Plaza  North,  Room 
600A,  61030  Executive  Blvd..  Bethesda,  MD 
20892-7405;  (301)  496-4291. 

Date  of  Meeting:  Nov.  18. 1996. 

Mace  of  Meeting:  Conference  Room  8, 
Building  31C,  National  Institutes  of  Health, 
9000  Rockville  Pike.  Bethesda,  MD  20892. 

Open:  7Mi  pm  to  8:00  pm. 

Agenda:  To  discuss  the  role  of  the  NCAB 
in  advocacy  activities  and  in  advising  NCI  on 
extramural  and  intramural  policy. 

Name  of  Committee:  Subcommittee  on 
Clinical  Investigations. 

Contact  Person:  Dr.  Robert  B.  Wittes, 
Acting  Executive  Secretary,  National  Cancer 
Institute.  NIH.  Building  31.  Roran  3AS2.  9000 
Rockville  Pike,  Bethesda,  MD  20892;  (301) 
496-4291. 

Date  of  Meeting:  November  18, 1996. 

Place  of  Meeting:  Coniierence  Room  8, 
Building  31C,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Open:  8:15  pm  to  9:30  pm. 

Agenda:  To  discuss  clinical  trials 
reimbursement  issues. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  Executive  Plaza  North,  Room 
600A,  6130  Executive  Blvd.,  Bethesda.  MD 
20892-7405;  (301)  496-5147. 
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Datea  of  Meeting:  November  10-20.  1906. 

Place  of  Meeting:  Conference  Room  10, 
Building  31C.  National  Institutes  of  Health. 
9000  Rockville  Pike.  Belhesda,  MD  20892. 

Open:  November  19 — 8:30  am  to 
approximately  4  pm;  November  20 — 8:30  am 
to  approximately  1  pm. 

Agenda:  The  NQ  Dirsctor'i  Report: 
Legislative  Update:  Report  of  the  Preaident's 
Cancer  Panel:  Outcome  of  the  NCAB  Retreat 
and  Chances  in  Subcommittee  Structure:  NCI 
Planning  Principles  and  NO  Planning  Retreat 
Outcomes:  FY  90  Bypaaa  Planning 
Procedurea:  New  Buslxiesa:  Intercultural 
Cancer  Council  C-Chair  Remarks:  Program 
Review  Group  Reports:  Report  by  the  Office 
of  Advisory  Activities:  BishofHCalabresi 
Report  Update:  Cancer  Genome  Anatomy 
Project:  Board  of  Scientific  Counaeiors  and 
Board  of  Scientific  Advisors  Activities  and 
their  Intsrteca  with  this  Board: 
SubcommitteeyAd  Hoc  Subcommittee 
reports:  and  Integration  of  Biotechnology 
Development  into  NQ  Programs. 

doted:  November  19 — 4:00  pm  to 
approximately  5  pm. 

Agenda:  For  review  and  discussion  of 
intramural  programs  and  personnel. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  uigant 
need  to  proceed  with  the  meeting  as 
scheduled  in  order  to  address  these  iasties  in 
a  timely  manner. 

CaUlog  of  Federal  Domestic  Assistance 
Program  Numbers:  (93.393.  Cancer  Cause  and 
Prevention  Reaearch:  93.304,  Cancer 
Detection  and  Diagnosis  Rassarch:  93.395, 
Cancer  Treatment  Reaearch:  93.396,  Cancer 
Biology  Research;  93.397.  Cancar  Centers 
Support;  93.398.  Cancar  Research  Manpower; 
93.390,  Cancer  Control) 

Dated:  October  30, 1006. 
PsHla  N.  Hayais. 

Acting  Committee  Manag/Bment  Officer.  NUi. 
IFR  Doc.  96-28632  Filed  11-6-96:  8:45  ami 
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National  Heart.  Lung,  and  Blood 
inatttuir,  Nottee  of  a  Cloaod  Maadng 

Pursuant  to  Section  10<d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (S  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  heart.  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meeting: 

Name  of  SEP:  Lymphangiolaiomyomatosis 
Registry  (Telephone  Conference  Call). 

Date:  December  5.  1996. 

Time:  2M)  p.m.  est 

Place:  6701  Roddedge  Drive.  Room  7220. 
Bethesda.  Maryland  20802. 

Contact  Person:  C  Jamea  Scheirer.  Ph.D.. 
6701  Rockledge  Drive.  Room  7220,  Bethesda. 
Maryland  20892-7220,  (301)  435-0266. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  cloaed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
disciissions  could  reveal  confidential  trade 


secrets  or  conunorcial  property  such  as 
patentable  material  and  personal  inionnatioa 
concerning  individuals  aaaodated  with  the 
applications  and/or  propooals,  the  disclosure 
of  which  would  constltuts  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research:  93.838.  Lung  Diaeasea 
Research:  and  93.839,  Blood  Diseaaaa  and 
Resources  Reaearch,  National  Institutes  of 
Health) 

Dated:  October  31, 1006. 
Paola  N.  Hayea. 

Acting  Committee  Managammrt  Officer,  NIH. 
IFR  Doc  0a-286M  Piled  ll-»-M;  8:4S  am) 


Natfonal  InaMula  o(  Mwital  HaaMii 
Notloa  of  CkMad  MaadnQ 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  rollowing  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agutda/nirpoee:  To  review  and  evaluate 
grant  applicationa. 

OimininBe  Name:  National  Institute  of 
Mental  Health  SpedaTBrnphaals  Panel 

Data:  Novembar  12, 1006. 

Time:  2  pan. 

Phce:  Parklawn  Building.  Room  90-26, 
5600  Fishers  Lane,  Rockvilto.  MD  20857. 

Contact  Ptreon:  Short  L  Schwartsbeck. 
Parklawn  Building.  Room  OC-26.  5600 
Fishers  Lane.  Rodcville,  MD  20657, 
Telephone:  301-443-4843. 

The  meeting  will  be  cloaed  in  accordance 
with  the  prov^ions  set  forth  in  sections 
552NcM4)  and  552b(cX6).  Title  5,  U.S.C 
Applications  and/or  propoaala  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  aaaodated  with  the 
applications  and/or  propoaala,  the  dlsclofure 
of  which  would  constitute  a  clearly 
unwrarranted  invasion  of  paraonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
uigant  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Padaral  Demeatlc  Assistance 
Program  Numbers  03.242,  03.281. 03.282) 

Dated:  October  31, 1006. 
Paula  N.  Hofaa, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc  06-28624  Filed  11-6-06;  8:46  am) 


National  malltula  on  Drug  Abuaa; 
Notloa  of  Ooaad  I 


(NIDA)  Special  Emphasis  Panel 
meetings: 

Purpoee/ Agenda:  To  evaluate  and  review 
grant  applications. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel. 

Dote:  November  14. 1096. 

TSme;  IflOp.m. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Q>nloct  Pereon:  Rita  Liu,  Ph.D.,  Scientific 
Review  AdooinistTator,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  5600  Fishars  Lane,  Room  10-22. 
Telephone  (301)  443-262a 

Mune  (^Committee:  NIDA  Special 
BmphaslB  Panel. 

Date:  November  10-20, 1006. 

Tltme:  0:00  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20652. 

QiniDct  Perton:  Kbunheed  Aaghar,  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
institute  on  Drug  Abuse,  5600  Fishers  Lane. 
Room  10-22,  Telephone  (301)  443-2620. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel. 

Date:  November  20. 1006.  ■* 

Time:  8:30  a.m. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Peraon:  Mary  C  Custer.  Ph.D.. 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse.  5600  Fishers  Lone, 
Room  10-22,  T^ephone  (301)  443-2620. 

This  notice  is  being  published  leas  than  15 
days  prior  to  the  mertings  due  to  the  uigent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funditig  cycle. 

The  meetings  will  be  doaad  in  accordanoe 
with  provisions  set  forth  in  sections 
552b(cK4)  and  5S2b(cX6),  TiUe  5,  U.S.C  The 
applications  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  oonoeming  individuals 
assodsted  with  the  applications,  the 
dlscloeure  of  which  would  oonstitute  a 
dearly  imwarrantad  Invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domastk:  Assistance 
Pro^om  Ntunbers:  03.277,  Drug  Abuse 
Sdentlst  DevelopoMnt.  Hasaarch  Scientist 
Development  and  Reasarch  Scientist 
Awards;  03.278,  Drug  Abuse  National 
Reeaerch  Service  A\rards  for  Research 
Training:  03.270,  Drug  Abuaa  Reaearch 
Programs,  National  Institutas  of  Health) 

Dated:  October  31. 1006. 
Paida  N.  Hayes. 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc  06-28625  Filed  11-6-06;  8:45  am) 
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Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  toUowing 
National  Institute  on  Drug  Abuse 


National  InatHula  of  AHoqiy  and 
Infactloua  PI ■;  Nbdoa  of  Cloaad 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Qxnmittee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
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is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Innovative  Driig  Discovery 
Research  in  AIDS  Opportunistic  Infections. 

Date:  November  15, 1006. 

Time:  0:30  a.m. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue.  N.W.,  Washington.  DC 
20007,  (202)  338-460a 

Contact  Person:  Dr.  Paula  Strickland, 
Sdentlfic  Review  AdnL,  6003  Executive 
Boulevard.  Solar  Bidg.,  Room  4G02, 
Bethesda.  MD  20892-7610.  (301)  402-0643. 

Purpoee/Agenda:  To  evaluate  grant 
applications. 

The  meeting  mil  be  doeed  in  accordance 
with  the  provisions  set  forth  in  sections 
S52b(cK4)  and  5S2b(cX6),  Title  5.  U.S.C 
Applications  and/or  {noposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  could  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cyde. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  03.855,  Immunology.  Allergic 
and  Immunologic  Diseases  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  October  31, 1996. 
Paala  N.  Hayoo, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc  96-28626  Filed  11-6-96;  8:45  am) 
■LUNQ  OOOK  414S-01-M 


National  Inatttuto  of  Environmantal 
Health  Sdencaa;  Notice  of  a  Cloaad 
MaaUng 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Name  of  SEP:  Review  of  National  Research 
Service  Award  Applications  (T32s) 
(Telephone  Confnence  Call). 

Date:  November  20, 1996. 

Time:  1  KM  p.m.  est. 

Mace:  National  Institute  of  Environmental 
Health  Sciences,  North  Campus,  Building  17 
Conference  Room,  Research  Triangle  Park, 
NC. 

Contact  Person:  Dr.  )ohn  Braun,  National 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park.  NC 
27709,(919)541-1446. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cK6),  Title  5,  U.S.C 


Applications  and/w  proposals  and  the 
discussions  could  reveal  confidential  trade 
secnts  or  commercial  property  such  as 
patentable  material  and  personal  infoimation 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  dearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  &s  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113.  Biological  Response  to 
Environmental  Agents;  93.114.  Applied 
Toxlcological  Research  and  Testing;  93.115. 
Biometry  and  Risk  Estimation;  93.804, 
Resource  and  Manpowra-  Development. 
National  Institutos  of  Health) 

Dated:  October  31. 1906. 
Panla  N.  Hayes, 

Acting  C(anmittee  Management  Officer.  NIH. 
IFR  Doc.  06-28627  Filed  11-6^96;  8:45  am) 
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National  hiatttula  of  Mantal 
Notloa  of  Cloaad  Maatlnga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Commitee  Name:  National  Institute  of 
Mental  Health  Spedal  Emphasis  Panel. 

Date:  December  2, 1996. 

rime;  1:30  p.m. 

/Voce:  Parklawn  Building,  Room  9C-26, 
5600  Fishere  Lane,  Rockville,  MD  20857. 

Contact  Person:  Sheri  L.  Scbwartzback, 
Parklawn  Building,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301, 443-4843. 

Commitee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  Decembw  3, 1996. 

rioie:  2  p.m. 

Place:  Parklawn,  Room  0-101,  5600 
Fishere  Lane,  Rockville,  MD  20857. 

Contact  Person:  Shirley  H.  Maltz, 
Parklawn,  Room  9-101,  5600  Fishere  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3367. 

Commitee  Name:  National  Institute  of 
Mental  Health  and  Special  Emphasis  Panel. 

I>cite;  December  17, 1996. 

Time:  9  a.m. 

Place:  The  Latham  Hotel  Geoigetown,  3000 
M.  Street,  N.W.,  Washington,  DC  20007. 

Contact  Person:  Jean  G.  Noronha,  Parklawn 
Building,  Room  9C-26,  5600  Fishere  Lane. 
Rockville,  MD  20857.  Telephone:  301, 443- 
6470. 

The  meetings  will  be  dosed  in  accordance 
with  the  provistons  set  forth  in  sees. 
552b(c)(4)  and  552b(cK6),  Title  5,  U.S.C 
Applications  and/or  {Moposals  and  the 
discussions  could  reveal  confidential  trade 


secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  assodated  tvitfa  the 
applications  and/or  propoaals,  the  disdosioe 
of  which  would  oonstitute  a  cleoriy 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numben  93.242,  03.281. 03.262) 

Dated:  October  31, 1006. 
Paala  N.  Hayes. 

Acting  Committee  Management  Officer,  NBt. 
(FR  Doc  06-28628  Filed  11-6-96;  8:45  am) 
oooa  4i4s-ei-M 


National  Inalltiil*  of  AMaigy  and 
Mtetloua  Olaaaaaa;  Notloa  of  Cloaad 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Qmimittee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  National  Cooperative  Drug 
Discovery  Groups  for  the  Treatment  of  HIV 
Infiaction. 

Date:  November  14-15, 1996. 

Time:  9K)0  a.m. 

Place:  Bethesda  Holiday  Inn,  Maryland 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
MD  20814,  (301)  652-2000. 

Contact  Person:  Dr.  Christopher  Beisel, 
Scientific  Review  Adm.,  6003  Executive 
Botilevard,  Solar  Bldg.,  Room  4O03. 
Bethesda,  MD  20892-7610,  (301)  402-4596. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  assodated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  v<rould  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  October  30, 1996. 
Panla  N.  Hayes. 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-28630  Filed  11-6-96;  8:45  am) 
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National  Inatltute  of  Ganaral  Medical 
Sciencaa;  Notice  of  Cloaed  Maattng 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


57894 
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unendfld  (5  U.S.C  Appendix  2).  notica 
is  henby  given  of  the  following 
National  Institute  of  General  Medical 
Sciences  Special  Kmphasis  Panel  (SEP) 
meeting: 

Committee  Name:  Minority  Aocsm  to 
RMMich  Cumra  (MAKC)  and  Minority 
Blonwdlcal  RsMuch  Support  (MBRS) 
Special  Bmphaaia  Panai. 

Date:  Novamber  20. 1996. 

Time:  12:30  p.m. — adioununent. 

Hace:  National  Institutes  of  Haalth 
(Talaphone  Confaranca).  45  Canter  Drive, 
Roam  1AS-13F.  Bethaada,  MD  20892-8200. 

Contact  Penon:  Halan  R.  Sunahlna.  Ph.D.. 
Chief.  CMBce  of  Sdandfic  Havlaw,  NIGMS.  45 
Canter  Drive.  Room  1AS-13F.  Bethaada.  MD 
20692-8200.  301-594-2881. 

Purpoee:  To  evaluate  and  reviaw  grant 
applications. 

This  notica  Is  being  publlstiad  leaa  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limlutions  Impoaed  by 
the  raviaw  and  funding  cycle. 

This  meeting  will  be  cloaed  in  acoordanca 
%vith  the  provisions  sat  forth  in  sactions 
5S2b(cH4)  and  5S2b(c)(e).  Tide  5.  U.S.C 
Applications  and  the  discussions  of  thaaa 
applications  could  revaal  coofidantial  trade 
saciats  or  cominarcial  property  stich  as 
patentable  material  and  personal  information 
ooncaming  individuals  asaociatad  with  tha 
applications,  tha  discloauie  of  which  would 
constltuta  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domastic  Asaistanca 
Program  Noa.  193.821.  Biophysics  and 
Physiological  Sciences;  93.859. 
Pharmacological  Sciences:  93.862.  Genetics 
Rasaarch:  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Raaaarch:  93.880.  Minority 
Acceaa  Raaeaich  Careers  [MARC]:  and 
93.375,  Minority  Biomedical  Raaaarch 
Support  [MBRS),  National  Instituta  of 
General  Medical  Sciences,  National  Institutes 
of  Haalth) 

Dated:  October  30. 1996. 
PauU  N.  Hayaa. 

Acting  Committee  Management  Officer,  NIH. 
|FR  Doc.  96-28831  Filed  11-6-96;  8:45  am) 
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Prosp«cllv«  Qrant  of  Exciusiv* 
Llo«M«:  TharapMrtic  U«m  of 
Mcrotubul*  Stabilizing  Aganta 
Including  Taxol  (PaclHaxal)  for 
FUxoprollfarattva  Vaacular  f 
Including  Atharoaciaroaia  and 
Raatanoala  and  Excluding  Cancar 

AQCNCY:  Nationa)  Institutes  of  Health. 
PubUc  Health  Service.  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
%vith  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH).  Departinent  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  worldwide,  limited  field 
of  use,  exclusive  license  to  practice  the 


inventions  embodied  in  the  patents  and 
patent  applications  rafaned  to  below  to 
Angiotech  Phannaceuticals  Inc.  of 
Vancouver.  British  Columbia.  Canada. 
The  patent  rights  in  these  inventions 
have  been  assigned  to  the  government  of 
the  United  States  of  America.  The 

E stents  and  patent  applications  to  be 
censed  are:  "Methods  of  Treating 
Atheroecleroeis  or  Restenosis  Using 
Microtubule  SUbilizing  Agent."  U.S. 
Patent  Application  Serial  No.  08/ 
099,067  filed  July  29. 1993;  and  all 
continuation  applications,  divisional 
applications,  continuation-in-part 
applications,  and  foreign  counterpart 
applications  related  to  U.S.  Patent 
Application  Serial  No.  08/099.067. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless. 
within  ninety  (90)  days  with  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C  209  and  37 
CFR  404.7. 

aUPPLOdfTARY  MFOnUATION: 
Atherosclerosis  is  the  cause  of  the  vast 
majority  of  cases  of  chronic  peripheral 
arterial  occlusive  disease.  The  arteries 
most  frequently  involved,  in  order  of 
occurrence,  include  famoropopUteal- 
tibial.  aortioiliac,  carotid  and  vertebral, 
splanchnic  and  renal,  and 
brachycephalic.  Fibromuscular 
dysplasia,  inflammatory  arteridities.  and 
congenital  arterial  malformations  are 
much  rarer  causes  of  arterial 
insufficiency.  The  process  of  repair  after 
angioplasty  continues  over  sevwal 
months,  involving  re^ndothelialization. 
proliferation  of  vascular  smooth  muscle 
cells,  and  remodelling  of  the 
extracellular  matrix  proteins. 
Restenosis,  the  natural  regrowth  of 
muscle  cells,  has  been  noted  as  the 
single  greatest  complication  (30-50%) 
of  interventional  intravascular 
procedures  which  number 
approximately  500.000  procedure 
annually,  and  at  $10,000  per  procedure 
is  costing  the  health  care  system 
approximately  $5  billion  annually. 
While  both  interventional  and  invasive 
treatments  continue  to  improve, 
restenosis  causes  a  first-time  failure  rate 
of  up  to  50%  or  mora.  Reduction  in  the 
restenosis  rate  for  cardiovascular 
disease  procedures  is  cited  as  the  most 
critical  factor  in  futiire  improvements.  If 
the  rate  could  be  reduced  to  25%,  it 
would  represent  a  savings  to  the  health 
care  system  of  around  $1  billion 
annually. 


Preventing  or  reducing 
fibroproliferative  vascular  diaease  in  a 
patient  may  be  achieved  by  treating  the 
patient  with  a  pharmaceutical 
prepanticm  comprising  a 
therapeutically  eSactive  amoimt  of  a 
microtubule  stabilizing 
chemotherapeutic  agent  such  as  taxol 
(placlitaxel).  In  particular,  treatment 
with  a  low  doee  of  a  microtubule 
stabilizing  agent  such  as  taxol  or  a 
water-solub^  taxol  derivative  may 
present  or  reduce  atheroaderosis  or 
restenosis  after  arterial  injury.  The  low 
doee  used  prevents  artery  blockage 
while  miniiaiizing  any  negative  side 
etEacts  associated  with  the  drug.  Unlike 
classical  anti-microtubule  agents  like 
colchicine  and  the  vinca  alkaloids 
which  induce  depolymerization  of 
microtubules,  taxol  induces  tubulin 
polymerization  and  forms  extremely 
stable  and  nonfimctional  microtubiiles. 

ADDRESS:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
comments,  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  J.  Peter  Kim,  Technology 
Licensing  Specialist.  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
3804;  Telephone:  (301)  496-7056,  ext. 
264:  Facsimile:  (301)  402-0220.  A 
signed  Confidential  Disclosiue 
Agreement  will  be  required  to  receive  a 
copy  of  any  pending  patent  application. 
Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NIH  on  or 
before  February  5, 1997  will  be 
considered.  Comments  and  objections 
submitted  in  response  to  this  notice  will 
not  be  made  available  for  public 
inspection,  and,  to  the  extent  permitted 
by  law.  will  not  be  released  under  the 
Freedom  of  Information  Act.  5  U.S.C 
552. 

Dated:  October  29, 1906. 
BaAaraM.  MoGaray. 

Deputy  Director,  Office  of  Technology 

Transfer. 

(PR  Doc  9fr-28633  Filed  11-6-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Flah  and  Wlkfllfa  Sarvica 

Notloa  of  Raca^rt  of  Appllcationa  for 
Pacmlt 

The  following  applicants  have 
applied  for  a  pomit  to  conduct  certain 
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activities  %vith  endangered  species.  This 
notice  is  provided  pureuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531,  et 
seq.): 

PRT-821701 

Applicant:  Moscow  Circus,  New  York.  NY. 

The  applicant  requests  a  permit  to 
import  and  re-export  leopards  (Panthera 
paidus)  and  progeny  of  tiie  animals 
currently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education, 
lliis  notificatation  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

PRT-821553 

Applicant:  Saint  Louis  Zoological  Park,  St 
Louis,  MO. 

The  applicant  requests  a  permit  to 
import  a  total  of  three  tissue  samples 
and  15  blood  samples  collected  from 
three  clouded  leopards  [Neofelis 
n^ulosa)  held  in  captivity  at  the 
Toronto  Zoo,  Toronto,  Canada,  to 
enhance  the  survival  of  the  species 
through  scientific  research. 
PRT-821192 
Applicant:  Sacramento  Zoo,  Sacramento,  CA. 

The  applicant  requests  a  permit  to 
import  one,  captive  bom,  female  snow 
leopard  [Panthera  uncia)  from  the 
Valley  Zoo,  Alberta,  Canada  for 
enhancement  of  the  survival  of  the 
species  through  captive  propagation  and 
education. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlifs  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Chicago  Zool.  Park, 
Brookfield  Zoo,  Brookfield,  PRT- 
821744. 

Type  of  Permit:  Import  for  public 
display. 

Name  and  Number  of  Animals: 
Pacific  walrus  (Odobenus  rosmarus),  3. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  permit  to  import  from  Sweden  for  the 
purpose  of  public  display  three  juvenile 


walrus  initially  collected  bom  the  wild 
in  the  area  of  the  Chukotsldy 
Penninsula,  Russia. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Sweden. 

Period  of  Activity:  Up  to  five  years 
from  issuance  of  a  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Roister,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  me  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Ehive,  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  £ax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  November  1, 1996. 
Maryellen  Antower, 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authmity. 
[PR  Doc  96-28590  Filed  11-6-96;  8:45  am] 
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Bureau  of  Land  Management 
pyn--07o-e»-o(q 

Raaouree  Adviaory  Council  Meeting, 
Butte.  MT 

AQBICY:  Butte  District  Office,  Bureau  of 

Land  Management,  D.O.I. 

action:  Notice  of  Butte  District  Resource 

Advisory  Council  Meeting,  Butte, 

Montana. 

SUMMARY:  Hie  Coimcil  will  convene  at 
9  a.m.  Wednesday,  December  4, 1996. 
Issues  that  will  be  discussed  include  the 
draft  Standards  and  Guidelines 
Environmental  Impact  Statement/ 
Resource  Advisory  Council  (RAC) 
participation  at  the  open  houses  and 
prioritizing  future  RAC  issues. 

The  meeting  will  be  held  at  the 
District  Office  Conference  Room,  106 
North  Parkmont,  Butte,  Montana. 


The  meeting  is  open  to  the  public  and 
written  comments  may  be  given  to  the 
Coimdl.  Oral  comments  may  be 
presented  to  the  Council  at  3  p.m.  The 
time  allotted  for  oral  comment  may  be 
limited,  depending  on  the  nimiber  of 
persons  wishing  to  be  heard. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting,  or  need  special  assistance, 
such  as  sign  language  or  other 
reasonable  accommodations,  should 
contact  the  Butte  District,  106  North 
Parkmont  (P.O.  Box  3388),  Butte, 
Montana  59702-3388;  telephone  406- 
494-5059. 

FOR  FURTHER  aVOftMATraN  OONT  ACT:  Jim 
Owings  at  the  above  address  or 
telephone  nimiber. 

Dated:  October  28. 1996. 
Onral  L.  Hadley, 
Acting  District  Manager. 
[FR  Doc.  96-28620  FUed  11-6-96;  8:45  am] 


[CA-O0O-O7-iaOO-OOI 

Meeting  of  tlte  Califomla  Daaert 
DIatrlct  Adviaory  Council 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92—463 
and  94-579,  that  the  California  Desert 
District  Advisory  Council  to  the  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior,  will  meet  in  formal 
session  on  Thursday,  December  5  from 
8:00  a.m.  to  5:00  p.m.  and  Friday, 
December  6, 1996,  from  8:00  a.m.  to 
4:00  p.m.  The  Friday  session  will  be 
held  in  the  oonfarenoe  room  in  the 
Vacation  Inn,  located  at  2000 
Cottonwood  Circle,  El  Centre, 
California. 

Council  members  will  participate  in  a 
field  tour  on  Thursday  morning.  The 
tour  will  assemble  at  the  Vacation  Inn 
(mrking  lot  at  7:15  a.m..  and  depart  at 
7:30  a.m.  The  public  is  welcome  to 
participate  in  the  field  tour,  but  should 
dress  appropriately  and  plan  on 
providing  their  own  transportation, 
food,  and  beverage.  Anyone  interested 
in  participating  in  the  field  tour  should 
contact  BLM  at  (909)  697-5215  for  more 
information. 

The  Friday  meeting  will  begin  at  8 
a.m.  in  the  upstairs  conference  room  at 
the  Vacation  Inn.  All  Desert  District 
Advisory  Council  meetings  are  open  to 
the  public.  Time  for  public  comment 
may  be  made  available  by  the  Council 
Chairman  during  the  presentation  of 
various  agenda  items,  and  is  scheduled 
at'the  end  of  the  meeting  for  topics  not 
on  the  agenda. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  for  the 
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California  Deaert  District  Adviaory 
Council,  c/o  Buraau  of  Land 
Managenwnt.  Public  Affairs  Office,  6221 
Box  Springs  Boulevard.  Riverside. 
California  92507-0714.  Written 
conunents  also  are  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recorder,  will  be 
incorfmrated  into  the  minutes. 
POM  FURTHDI  WgOWMATIOM  AND  MEETMQ 
OONRfMATION: 
Contact  the  Bureau  of  Land 
Management.  California  Desert  District, 
Public  AfEairs  Office,  6221  Box  Springs 
Boulevard.  Riverside.  California  92507- 
0714:  (909)  697-5215. 

Osted:  October  31. 1090. 


Astt.  District  Manager,  External  Affain. 
(FR  Doc.  B6-28636  Pilad  11-6-00;  8:45  i 


[AK-040-1410-00;  AA-77V71] 

Notloe  Of  Realty  Action;  RecTMtlon 
and  PuMe  Puipoeee  (RAPP)  Act 


AOSICV:  Bureau  of  Ljind  Management. 
ACnON:  Notice. 


r:  The  following  public  lands  on 
Fort  Richardson  Army  Base,  near 
Anchorage.  Alaska,  have  been  examined 
and  found  suitable  for  classification  and 
opening  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act.  as 
amended  943  U.S.C  869  et  seq.) 

Seward  Maridlaa.  Alaska 

T.  13N..R.  2W., 
Sflc.  S.  metes  and  bound*. 
Containing  8.7S  acrss.  more  or  less. 

This  action  is  a  motion  by  the  Bureau 
of  Land  Management  to  make  available 
lands  identified  in  EA  No.  AK-O40-fl6- 
027,  as  not  needed  for  Federal  purposes 
and  required  by  the  Municipality  of 
Anchorage.  Anchorage  School  [district 
as  site  of  the  Ur8a\lajor  Elementary 
School.  Lease  of  the  site  for  recreation 
or  public  purpose  use  would  be  in  the 
public  interest.  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Buraau  of 
Land  Management.  Anchorage  District, 
6681  Abbott  Loop  Road,  Anchorage, 
Alaska.  L,ease  of  the  lands  would  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease  issuance. 


3.  All  minerals  shall  be  reaerved  to 
the  United  States,  together  with  the 
right  to  proapact  for,  mine  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorised  officer  determines 
appropriate  to  anaura  public  acoaas  and 
proper  managament  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notioa  in  tha 
Fadaral  Baglalar,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  layrs. 
except  for  leeae  or  conveyance  under 
the  Recreation  and  Public  Purpoaes  Act 
and  leasing  under  the  mineral  leasing 
la%irs.  For  a  period  of  45  days  from  the 
date  of  pubUcation  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  propoaed 
claaaiBcation  of  the  lands  to  the  District 
Manager,  Anchoage  District  Office. 
6681  Abbott  Loop  Road.  Anchorage, 
Alaska  90507-2599.  Any  adverse 
comment  will  be  reviewed  by  the  State 
Director.  In  the  abaence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Classification  Conunents:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  school 
facility.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  ma:dmize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  conristent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  propoeed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedure  in  reaching 
the  decision,  or  any  other  hctor  not 
directly  related  to  the  suitability  of  the 
land  for  a  school  facility. 

RM  RJimCfl  MFONMATION  CONTACT: 
Dennis  R.  Benson.  BLM,  Anchorage 
District  Office,  6881  Abbott  Loop  Road, 
Anchorage.  Alaska  99507-2599.  (907) 
267-1212. 

Dated:  CXiober  22. 1996. 
Nicholas  Dimglaa. 
District  ManagK. 

IFR  Doc.  96-28623  Filed  11-6-96;  8:45  am| 
aajjNO  0008  4Sis-^M-ii 


I0IISI11S-4S117; 
<I7-M1«1 


on  OW  07-14»O-O1; 


October  28, 1996. 

The  folkiMring  deecribed  public  lands 
have  been  examined  and  determined  to 
be  suitable  for  transfiar  out  of  Federal 
ownership  by  modified  competitive  sale 
under  the  authority  of  Sections  203  and 
209  of  the  Federal  Land  Policy  and 
Managament  Act  of  1976,  as  amended 
(90  Stat  2750:  43  U.S.C.  1713  and  00 
Stat  2757:  43  U.S.C  1719),  at  not  less 
than  the  appraised  fair  nuurket  value: 


T.  5  S..  R.  6W.. 
Sec  11,  Lot  6  (OR  53113) 
Sec.ll,Lot7(Cm53114)  • 

Sec  11,  Lot  8  (OR  53115) 
Sac  11,  Lots  9  and  10  (OR  53116) 
Sec  11,  Lota  11  and  12  (OR  53117) 

Tha  above-deacribed  paroab  aggregate  6.45 
acres  In  YamiiiU  County. 

The  parcels  will  not  be  offered  for  sale 
imtil  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  legialer. 
The  lair  maricet  value  of  the  parcels 
have  not  yet  been  determined.  Anyone 
interested  in  knowing  the  values  may 
request  this  information  from  the 
address  shown  below. 

The  above-described  lands  are  hereby 
segregated  from  appropriation  under  the 

Eublic  land  laws,  including  the  mining 
iws.  but  not  bom.  sale  under  the  above- 
cited  statute,  for  270  days  or  until  tiUe 
transfar  is  ctunpleted  or  the  segregation 
is  terminated  by  publication  in  the 
Feiteral  Register,  whichever  occurs  first. 

The  parcels  are  difficult  and 
uneconomic  to  manage  as  part  of  the 
pubUc  lands  and  are  not  suitable  for 
management  by  another  Federal 
department  or  .agency.  No  significant 
resource  values  will  be  afliacted  by  this 
transfer.  The  sale  is  consistent  with  the 
Salem  District  Resource  Management 
Plan  and  the  public  interest  will  be 
served  by  offering  these  i}arc8l8  for  sale. 

Modified  Bidding  Precedures 

Modified  bidding  procedures  are 
being  used  pursuant  to  43  CFR  2711.3- 
2.  Use  of  modified  competitive  sale 
procedures  will  avoid  an  inappropriate 
land  ownership  pattern. 

The  parcel  identified  as  OR  53113  is 
being  offered  only  to  Sydenham  Trust 
(fee  owner  of  Tax  Lot  100,  Map  5  6  11) 
and  Stimson  Lumber  Company  (fee 
owmer  of  Tax  Lot  500,  Map  5  6  12). 

The  parcel  identified  as  OR  53114  is 
being  offered  only  to  Sylvia  R.  Post  (fee 
o%vner  of  Tax  Lot  2100,  Map  5  6  11)  and 
Stimson  Lumber  Company  (fee  owner  of 
Tax  Lot  500.  Map  5  6  12). 
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The  parcel  identified  as  OR  53115  is 
being  offered  only  to  Sylvia  R.  Post  (fee 
owner  of  Tax  Lot  2100.  Map  5  6  11)  and 
Morrow  Forest  Products.  Inc.  (fee  owner 
of  Tax  Lot  600.  Map  5  6  12). 

The  parcel  identmed  as  OR  53116  is 
being  offered  only  to  Vem  G.  Qemmer 
and  Charlotte  Clemmer  (fee  ownms  of 
Tax  Lot  200.  Map  5  6  11)  and  Morrow 
Forest  Products.  Inc.  (fee  owner  of  Tax 
Lot  600,  Map  5  6  12). 

The  parcel  identified  as  OR  53117  is 
being  ofiiBred  only  to  Dwight  D.  Hall  (fee 
owner  of  Tax  Lot  300,  Map  5  6  11), 
Morrow  Forest  Products,  bic.  (fee  owner 
of  Tax  Lot  600.  Map  5  6  12),  and  Merle 
*and  Maria  R.  Wright  (fee  owners  of  Tax 
Lot  200,  Map  5  6  14). 

The  terms,  conditions,  and 
reservations  appUcable  to  the  sale  are  as 
follows: 

1.  Bidders  must  be  United  States 
citizens  and  18  years  of  age  or  older. 
Proof  of  citizenship  shall  accompany 
the  bid. 

2.  Sealed  written  bids,  delivered  or 
mailed,  must  be  received  by  the  Bureau 
of  Land  Management.  Salem  District 
Office,  1717  Fabry  Road  SE,  Salem. 
Oregon  97306,  prior  to  11:00  a.m.  on 
Wednesday,  January  29, 1997.  Each 
written  sealed  bid  must  be  accompanied 
by  a  certified  check,  postal  money  order, 
bank  draft  or  cashier's  check,  made 
payable  to  USDI — Bureau  of  Land 
Management  for  not  less  than  the 
appraised  value  of  the  parcel  to  be  sold. 
'The  sealed  bid  envelopes  must  be 
clearly  marked  in  the  lower  left  hand 
comer,  "Bid  for  PubUc  Land  Sale  OR 

53 — ".  The  written  sealed  bids  will  be 
opened  and  the  high  bid  will  be 
declared  at  the  sale. 

3.  The  mineral  interests  being  offered 
for  conveyance  have  no  luiown  mineral 
value.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act.  A  nonrefundable 
$50.00  filing  fee  will  be  required  from 
the  prospective  purchaser  for  purchase 
of  the  mineral  estate. 

4.  The  patents  will  be  subject  to: 

a.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C.  945:  and 

b.  All  valid  existing  rights  and 
reservations  of  record. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office,  address  above,  or  at  the 
Tillamook  Resource  Area  Office,  P.O. 
Box  404  (4610  Third  Street),  Tillamook, 
Oregon  97141. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Regiater,  interested  parties  may 
submit  comments  to  the  Tillamook  Area 


Manager,  address  above.  Any  adveiae 
comments  will  be  reviewed  by  the 
Salem  District  Manager,  who  may 
sustain,  vacate,  or  modiJy  this  realty 
action.  In  the  abaence  of  any  adverse 
comments,  this  realty  action  will 
beccHne  the  final  determination  of  the 
Departmrait  of  the  Interior. 
(FR  Doc  96-28622  Filed  11-6-96;  8:45  am] 
aaASM  coot  4S10-3S-M 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Managament 
[CA-017-1920-00-468e] 

Proposed  Resource  Araa  Managsmant 
Plan  Amendment,  Bishop  Reaouree 
Aree,  California 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  Proposed  Plan 
Amendments  to  the  Bishop  Resource 
Management  Plan. 

SUIMURY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  tile  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA) 
and  the  Code  of  Federal  Regulations  (40 
CFR  1501.7,  43  CFR  1610.5-5),  notice  is 
hereby  given  that  the  Biu«au  of  Land 
Management  (BLM)  proposes  two  plan 
amendments  to  the  Bishop  Resource 
Area  Management  Plan. 

The  first  proposed  plan  amendment 
would  correct  the  administrative  status 
and  release  fitim  further  wilderness 
review  eight  Section  202  Wilderness 
Study  Areas  (WSAs)  in  the  Bishop 
Resource  Area.  The  WSAs  would  no 
longer  be  managed  under  Wilderness 
Interim  Management  Policy  and  would 
be  subject  to  prescriptions  in  the  Bishop 
Resource  Management  Plan  (1993). 

The  second  proposed  plan 
amendment  would  identify  a  parcel  of 
land  in  Inyo  Coimty.  CA  for  disposal  to 
the  Los  Angeles  Dept.  of  Water  and 
Power  as  part  of  the  land  exchange  to 
acquire  the  Manzanar  National  Historic 
Site.  The  parcel,  known  as  the  Owens 
River  parcel,  is  259.03  acres.  In 
addition,  the  proposed  Manzanar 
exchange  includes  one  of  the  Section 
202  WSA  parcels  to  be  released  from 
wilderness  review. 

SUPPLEMENTARY  INFORMATION:  The  eight 
WSAs  are  comprised  of  twenty-seven 
separate  parcels.  On  their  own  merit, 
none  qualify  for  wilderness  study.  All 
but  one  parcel  is  less  than  5,000  acres, 
which  is  the  TnintTnnfn  required  for 
wilderness  study.  This  one  exception 
fails  to  meet  the  outstanding 
op{X)rtunities  criterion  for  solitude  or 


primitive  and  unconfined  types  of 
recreation  which  is  also  required  for 
wilderness  study  status. 

In  1979-80,  the  eight  areas  were 
designated  as  WSAs  in  association  with 
adjoining  Forest  Service  WSAs.  The 
BLM  areas  met  the  criteria  for 
wilderness  study  status  oniy  because 
they  were  considered  in  combination 
with  adjacent  Forest  Service  WSAs.  The 
Forest  Service  has  subsequentiy 
removed  their  WSAs  from  wilderness 
study  sUtus.  The  recent  Forest  Service 
action  has  compelled  the  Bureau  to 
undertake  a  pia^  amendment  to  release 
the  eight  WSAs  from  further  wilderness 
study. 

The  Section  202  WSAs  to  be  released 
lie  in  Inyo  and  Mono  Counties.  Several 
contain  multiple  land  parcels.  The 
WSAs  include  the  following: 

1.  CA-010-060— Paiute  WSA— (3 

parcels) 

2.  CA-01 0-063— Coyote  Southeast 

WSA— (6  parcels) 

3.  CA-010-065— Black  Canyon  WSA— 

(3  parcels) 

4.  CA-010-068— Wheeler  Ridge  WSA— 

(2  parcels) 

5.  CA-010-072— Laurel-McGee  WSA— 

(1  parcel) 

6.  CA-010-075— White  Mountain 

WSA— {9  parcels) 

7.  CA-01 0-077— Benton  Range  WSA— 

(2  parcels) 

8.  CA-010-103— Sweetwater  WSA— (1 

parcel) 

The  Owens  River  parcel,  identified  for 
inclusion  in  the  Manzanar  Land 
Exchange  is  located  in  Inyo  County,  east 
of  the  C5wens  River,  and  south  of 
Tihemaha  Reservoir.  The  legal 
description  is:  T.llS,  R.35E.,  Sec.  30, 
Lots  5.  8,  9,  12,  and  13;  Sec.  31,  Lots  9, 
12, 13, 16, 17,  20.  SEV«NWV4.  The  area 
measures  259.03  acres. 

The  Bishop  Resource  Area  will  send 
out  copies  of  the  amendment(s]  if 
requested.  Review  copies  of  the 
document(s)  are  available  at  pubUc 
libraries  in  the  communities  of  Lone 
Pine,  Independence,  Bishop,  Manunoth 
Lakes,  and  Bridgeport. 
DATES:  These  proposed  plan 
amendments  may  be  protested  only  by 
parties  who  participated  in  the  process. 
Protests  must  be  sent  to  the  Director 
(480),  Bureau  of  Land  Management . 
Resource  Planning  Team,  1849  C  Street, 
N.W.,  Washington  D.C  20240.  Protests 
must  be  postmarked  within  30  days  of 
the  date  of  this  pnoposed  decision. 
Protests  must  minimally  contain  the 
following  information:  (1)  The  name, 
mailing  address,  telephone  number,  and 
interest  of  the  person  filing  the  protest; 
(2)  A  statement  of  the  issue  or  issues 
being  protested;  (3)  A  statement  of  the 
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part  or  parts  being  protested:  (4)  A  copy 
of  all  documents  addressing  the  issueCs) 
for  the  record;  and  (5)  A  condae 
statement  why  you  believe  the  BLM 
State  Director's  decision  is  incorrect. 

At  the  end  of  the  30  day  protest 
period,  the  proposed  plan  amendments 
excluding  any  portion  under  protest, 
will  become  final.  Approval  will  be 
withheld  on  any  portion  of  the  plan 
under  protest  until  final  action  has  been 
completed  on  such  protest. 
POM  AOOmONAL  MTOmtAVOtt  CONTACT: 
Genivieve  D.  Rasmussen.  Bishop 
Resource  Area,  785  N.  Main.,  Ste  E, 
Bishop,  CA  93514.  Telephone  (619) 
872-4881. 

GeirivisvD.tiM i. 

Ana  MonagBT,  BiMhop  Reaource  Area. 

|FR  Doc  96-27675  Filfld  11-4-46:  8:45  am) 


DEFARTIIENT  OF  THE  ilTERIOR 


for  PropCMsd  ON  end 

on  ttw  QuH  of  Mnieo  Omar 

ConHmntil  SiMlf  (0C8) 

AQBCY:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  availability  of 

environmental  documents  prepared  for 

OCS  mineral  proposals  on  the  Gulf  of 

Mexico  CXS. 

summary:  The  Minerals  Managemoit 
Service  (MMS),  in  accordance  with 
Federal  Regulations  (40  CFR  Section 
1501.4  and  Section  1506.6)  that 
implement  the  National  Environmental 
Poucy  Act  (NEPA),  announces  the 


availability  of  NEPA-related  Site- 
Specific  Environmental  Assessments 
(SEA's)  and  Findings  of  No  Significant 
Impact  (FONSI's).  prepared  by  die  MMS 
for  the  following  oil  and  gas  activities 
proposed  on  the  Gulf  of  Mexico  OCS. 
This  listing  includes  all  proposals  for 
which  the  FONSI's  were  prepared  by 
the  Gulf  of  Mexico  OCS  Region  in  the 
period  subsequent  to  publication  of  the 
preceding  notice.  The  acronym 
"NORM"  means  Naturally  Occurring 
Radioactive  Materials. 


Acttvity/Operator 


Vaslar  Resources.  Inc..  NORM  Oiapoeal  Operations,  NORM  No. 

1S6A. 
Vaster  Resoufces.  Inc..  NORM  Diaposai  Operations,  NORM  No. 

156. 
Chevron  U.S.A..  Inc..  NORM  Oispoaal  OparaUons.  NORM  No. 

96-167. 
Union  Pacific  Resources.  NORM  Olaposal  Operations.  NORM 

No.  158. 
Oryx  Energy  Company.  PipeNna  Adivily.  SEA  Noa.  P-1 1089  and 

P-11090. 

Oryx  Energy  Conipany.  P<pe«ne  Activity.  SEA  Noa.  P-1 11 14 
ttwough  P-1 11 16. 

Texaco  Pipaine.  Inc..  Pipeline  Activity.  SEA  No.  Q-14299 


Po6«don  Pipaine  Company.  L.L.C..  Pipeline  Acbvity.  SEA  Noa. 
G-15019A  and  G-15024A. 


PoaaMon  Oil  Pipelioe  Company.  L.L.C .  Pipeline  Activity.  SEA 
No.  G-16004. 


Amoco  Pipeline  Convany.  Pipeline  Activity.  SEA  No  G-16048E 


Oryx  Energy  Company.  Exploralion  Activity.  SEA  No  N-61 14 


Oryx  Energy  Company.  Exploration  Activity  SEA  No.  N-5297A 


Oryx  Energy  Company,  Exploration  Activily,  SEA  No.  3718U 


Location 


Hlg^  Mwid  Area.  Btook  A-23.  Lease  OCS-G  13330,  38  mies 

southeast  of  Chambers  County,  Texas. 
Mam  Pass  Aiea.  Block  306  Lease  OCS-G  1667,  26  mIes  east 

o(  Ptaquatnlnea  Parish,  Louisiana. 
Eugsns  Island  Arsa.  Block  238,  Lease  OCS  0982,  50  mlas 

aouMteast  cH  Tarrabome  Pariah,  Louisiana. 
Brazoa  Area.  Block  A-2,  Lease  OCS-G  9025.  34  rnHas  south- 
east of  Matagorda  County,  Texas. 
Hig^  lalmd  Area,  East  AddUon,  South  Exienston,  Bkxks  A-a86 

wid  A-384.  Leasee  OCS-G   10311   and  3316,   112  mIes 

southeast  o(  tt>e  nearest  coastline  in  Texas. 
Hlg^  Wand  Area,  Eaat  AddMon,  Soutti  Extension,  BkKk  A-379, 

Lease  OCS-G  13806,  110  mHes  southeast  of  the  nearest 

ooasilfte  in  Texas, 
high  islWKl  Area,  East  AddWon,  South  Extenaton.  Blocks  A-397, 

A-380.  A-361,  A-360,  A-360,  A-646,  snd  A-621,  Lease  G- 

14299, 106  mies  southeast  cH  the  nearest  ooastlne  oil  Texas. 
Garden  Banks  Area:  BkMks  72,  28,  and  29;  Venniion  Area. 

Soulh  AddWon:  BkKks  408.  407.  392,  393,  394,  396,  396. 

397.  398.  wid  399;  South  Marsh  Island  Area,  South  AddWon; 

Bkxia  183,  184,  186,  186,  187,  188.  193,  192,  205,  190,  and 

191;  Eugene  latoid  Area,  South  AddWon;  Bkxks  393,  380, 

381,  362,  383.  374,  373.  372,  371,  370,  369,  mtd  368;  and 

Ship  Shoal  Area:  Btocks  344,  345,  346,  347,  348,  360,  359. 

368.  367,  361.  362.  363.  364,  333.  and  322;  Leases  Nos.  6- 

15019  and  &-15024;  66  to  133  miles  south  of  the  nearest 

ooasHne  in  Louislsna. 
Ship   Shotf   Arse;   Bkxrks   332.   331.    306,   and   307;   South 

TlmtMler  Area;  Bkxks  272.  271,  244.  245,  242,  241,  218. 

213.  212.  200.  201,  192,  173,  164,  145,  106.  103,  94,  79  and, 

70;  South  Pello  Area;  Bkxks  25,  16,  15,  6,  and  5:  and  South 

Timbatar  Area:  Bkxk  11;  Lease  G-16004  spproximalsly  3  to 

63  mUes  south  o*  the  nearest  ooastlne  in  Louisiana. 
iMWn  Pass  Area.  Bkxks  225,  248,  247.  246,  245,  244,  264,  265, 

266.  267,  266.  269,  274.  273,  272,  145,  144.  143,  142,  141. 

140,  147,  73.  72,  71.  70.  63,  and  69  (FederaVSIato  portkm). 

Lease  G-16048.  4  to  60  miles  east  of  the  nearest  ooasttne  off 

Louisiana. 
High  istetd  Area.  East  AddWon.  South  Extsnsnn,  Bkxk  A-386, 

Lease  OCS-G  1492S,  117  miles  southeast  of  the  nearest 

coastline  on  Galveston  Island.  Texas. 
High  Wand  Area.  East  Additkxi.  South  Extensnn,  Bkxk  A-377, 

Lease  OCS-G  15821.  114  mies  southeast  of  the  nearest 

coastline  on  Galveston  Island.  Texas. 
High  Wand  Area.  East  AddWon,  South  Extension.  Bkxk  A-385, 

Lease  OCS-G  10311.  116  mHes  southeast  of  the  nearest 

coastline  on  Galveston  Island,  Texas. 


Date 


6/21/96 
7/0e/96 
9f2aM 
9/27/96 
8/30^ 

9/1  (y96 

9/27/94 

7/12/96 


6/1(y96 


7/1  a96 

10/17/95 
3/28«6 
8/31/95 
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Activity/Operator 


Oryx  Energy  Company.  Devek)p(nent  Activity.  SEA  No.  S- 
3652UB. 

Oryx  Energy  Company,  Devetopment  Activity.  SEA  No.  S-4004U 


Kerr-McGee  Corporation.  Stmcture  Removal  Operations.  SEA 

No.  ES/SR  96-02/UC. 
The  Louisiana  Land  Expkxatkm  Company,  Structure  Removal 

Operstkxis,  SEA  Nos.  ES/SR  96-035A  and  96-036A. 
Louisiana  Land  and  Exptoratmn  Company,  Structure  Renwval 

Operations,  SEA  Nos.  ES/SR  96-035B  and  96-036B. 
SaiMa  Fe  Energy  Resources,  Inc.,  Structure  Removal  Operations, 

SEA  No.  ES/SR  96-051. 
UNOCAL  Corporation,  Structure  Removal  Opeiattons,  SEA  Nos. 

ES/SR  96-072  and  96-074. 
Unkxi  Oil  Company  of  CaMfomia.  Structure  Renxwal  Operations. 

SEA  No.  ES/SR  96-073A. 
Anterada  Hess  Corporatnn.  Structure  Removal  Operatk>n8.  SEA 

No.  ES/SR  96-78A. 
Amoco  Productkm  Conipany.  Stmcture  Removal  Operations. 

SEA  Nos.  ES/SR  96-081  and  96-082. 
Amoco  Productkxi  Company,  Structure  Removal  Operatkxis, 

SEA  Nos.  ES/SR  96-083  and  96-064. 
The  Louisiana  Land  arKl  Expkyaikxi  Company,  Stmcture  Re- 
moval Operations,  SEA  Nos.  ES/SR  96-87,  through  96-89. 
Pogo  Producing  Company,  Structure  Removal  Operatmns,  SEA 

No.  ES/SR  96-090. 
Pogo  Producing  Company,  Structure  Removal  Operatxxis,  SEA 

No.  ES/SR  96-090A. 
Newfiekj  Exptoratton  Company,  Structure  RenrK>val  Operations, 

SEA  Nos.  ES/SR  96-091,  96-092,  96-122,  and  96-123. 
Amoco  Production  Company,  Structure  Removal  OperatkMW, 

SEA  No.  ES/SR  96-097. 
Amoco  Productk)n  Company,  Stmcture  Removal  Operatwns, 

SEA  No.  ES/SR  96-098. 
Exxon  Company,  U.S.A.,  Structure  Removal  Operatnns,  SEA 

Nos.  ES/SR  96-1 OOA  and  96-101. 
Samedan  Oil  Corporatton.  Structure  Removal  Operatkxis.  SEA 

Nos.  ES/SR  96-104  through  96-106. 
Texaco  Exptoratk>n  and  Productnn.  Inc..  Structure  Removal  Op- 

eratk>ns.  SEA  Nos.  ES/SR  96-1 1 1  through  96-1 13. 
Texaco  Inc..  Structure  Removal  Opefatk)ns,  SEA  Nos.  ES/SR 

96-114  through  96-119. 
Amerada  Hess  Corporatkxi,  Structure  Removal  Operatkins,  SEA 

Nos.  ES/SR96-131  and  96-132. 
UNOCAL  Corporatkm,  Structure  Removal  Operations.  SEA  No. 

ES/SR  96-133. 
SheN  Offshore  Inc.,  Structure  Removal  Operations,  SEA  No.  ES/ 

SR  96-1 34A. 
Shell  Offshore,  Inc.  Structure  Removal  Operations,  SEA  No.  ES/ 

SR  96-141. 
&ie»  Offshore,  Inc..  Structure  Removal  Operatxxis,  SEA  No.  ES/ 

SR96-141A. 
Chevron  U.S.A.,  Structure  Removal  Operations,  SEA  No.  ES/SR 

96-142.    , 
DelMar  Operating,  Inc..  Stmcture  Removal  Operations,  SEA  No. 

ES/SR  96-143. 
Amerada  Hess  Corporation,  Structure  Removal  Operatkxis,  SEA 

No.  ES/SR  96-144. 
Amoco  Productkxi  Company,  Structure  Removal  Operatkxis, 

SEA  Nos.  ES/SR  96-145  and  96-146. 

Philips   Petroleum  Company.   Structure   Removal  Operatkxis, 

SEA  Nos.  ES/SR  96-147  and  96-148. 
Walter  Oil  and  Gas  Corporatkxi,  Strudure  Removal  Operatkxis, 

SEA  No.  ES/SR  96-149. 
WaNer  OH  and  Gas  Corporatkxi,  Structure  Removal  Operations, 

SEA  No.  ES/SR  96-150. 
Walter  Oil  and  Gas  Corporatkxi,  Structure  Removal  Operatkxis, 

SEA  Na  ES/SR  96-151. 
UMC   Petroleum  Corporatkxi,  Structure   Removal  Operatkxis, 

SEA  No.  ES/SR  96-152. 


uocdion 


High  Island  Area,  East  AddWon.  Soulh  Extsnskxi  Bkxks  A-385 

and  A-397.  Lsases  OCS-G  10311  and  13809,  116  mies 

southeast  of  the  nearest  coastline  on  Galveskxi  Mana  Texas. 
High  Island  Area,  East  AddWon,  South  Extenskxi,  Bkxk  A-379, 

Lsase  OCS-G  13808,  110  mHes  southeast  of  the  nearest 

coastKne  on  Galveston  Island,  Texas. 
Eugene  Island  Area.  Bkxk  179,  Lease  OCS-G  8443,  55  mies 

south  of  SL  Mary  Parish,  Louisiana. 
Vermikxi  Area.  Bkxk  109,  Lease  OCS-G  6663,  29  mies  soulh 

of  Vsrmilkxi  Parish,  Louisiana. 
Vermikxi  Area,  Bkxk  109,  Lease  OCS-G  6663,-24  mies  south 

of  Vermikxi  Parish,  Louisiana. 
Galveston  Area,  Bkxk  418,  Lease  OCS-G  8553.  22  nales  south- 
east of  Brazoria  County,  Texas. 
VenraKon  Area,  Bkxk  26,  Lease  OCS  0297,  25  mies  southwest 

of  Intraooastal  City,  Louisiana. 
Vennikx)  Area.  Bkxk  39,  Lease  OCS  0206,  33  mies  southwest 

of  Intracoastal  City.  Louisiana 
Venndkxi  Area,  South  AddWon,  Bkxk  310.  Lease  OCS-G.3400, 

87  miles  south  of  Vermikxi  Parish,  Louisiana. 
Eugene  Island  Area.  Bkxk  76,  Leases  OCS-G  3571  and  4242, 

15  to  70  miles  south  of  Plaquemines  Parish.  Louisiana. 
East  Cameron  Area,  Bkxk  221 ,  Lease  OCS-G  5383,  64  mies 

southwest  of  Vermikxi  Parish.  Louisiana. 
Eugene  Island  Area.  Bkxk  43.  Lease  OCS-G  3561,  36  miles 

southwest  of  Berwk:k,  Louisiana 
Ship  Shoal  Area.  Bkxk  256,  Lease  OCS-G  11990,  50  miles 

south  of  Terretxnne  Parish,  Louisiana. 
Ship  Shoal  Area,  Bkxk  256,  Lease  OCS-G  11990.  50  miles 

south  of  Terrebonne  Parish.  Louisiana. 
West  Cameron  Area.  Bkxk  109,  Lease  OCS-G  7601,  18  miles 

south  of  Cameron  Parish,  Louisiana. 
Eugene  Island  Area,  South  Additkxi,  Bkxk  367,  Lease  OCS-G 

2618,  90  miles  south  of  Terrebonne  Parish.  Louisiana. 
West  Cameron  Area,  South  Additkxi,  Bkxk  563,  Lease  OCS-G 

3284,  104  miles  south  of  Cameron  Parish.  Louisiana. 
West  Delta  Area,  Stock  42,  Lease  OCS-G  1495,  13  rnies  south 

of  Plaquemines  Parish,  Louisiana. 
Eugene  Island  Area.  Bkxks  247  and  246,  Leases  OCS-G  1888 

and  5506, 92  miles  south  of  SL  Mary  Parish,  Louisiana. 
South  Marsh  Island  Area,  Bkxks  218  and  219,  Lease  OCS 

0310,  10  miles  south  of  Vennilkxi  Parish,  Louisiana. 
Vermikxi  Area,  Bkx^k  31.  Lease  OCS-G2868,  10  miles  south  of 

Vermilkxi  Parish,  Louisiana. 
Eugene  Island  Area,  Bkxk  10,  Lease  OCS-G  2892,  10  miles 

south  of  SL  Mary  Parish,  Louisiana. 
Eugene  Island  Area,  Bkx:k  32.  Lease  OCS  0196.  5  mHes  south- 
west of  SL  Mary  Parish,  Louisiana. 
West  Cameron  Area,  Bkxk  367,  Lease  OCS-G  13841,  59  mies 

south  of  Cameron  Parish,  Louisiana. 
Vermikxi  Area.  Bkxk  144,  Lease  OCS-G  3125,  39  mies  south 

of  Vermilkxi  Parish,  Louisiana. 
Vermikxi  Area.  Bkxk  144,  Lease  OCS-G  3125,  39  miles  south 

of  Vermilkxi  Parish,  Louisiana. 
Main  Pass  Area,  Bkxk  297,  Lease  OCS-G  5730,  40  mies  east 

of  Venice,  Louisiana. 
Eugene  Island  Area.  Bkxk  343,  Lease  OCS-G  2320.  76  mies 

southwest  of  Terretxxwie  Parish,  Louisiana. 
Brekxi  Sound  Area.  Bkxk  54,  Lease  OCS-G  4491,  59  mies 

east  north-east  of  Fourchon,  Louisiana. 
Ship  Shoal  Area,  Bkxk  176,  and  Eugene  Island  Area.  Bkxk  186. 

Leases  OCS  0589  and  OCS-G  10735.  40  mies  southvvest  of 

Terrebonne  Parish,  Louisiana. 
High  Island  Area,  Bkxk  154,  Lease  OCS-G  2357,  23  mies  east 

of  Galveston,  Texas. 
Matagorda  Island  Area,  Bkxk  557,  Lease  OCS-G  4137,  14 

mies  south  of  Matagorda  County,  Texas. 
Matagorda  Island  Area,  Bkxk  557,  Lease  OCS-G  4137,  ll 

mies  southeast  of  Matagorda  County,  Texas. 
Eugene  Island  Area,  Bkxk  239,  Lease  OCS-G  14473.  54  mies 

south  of  SL  Mary  Parish,  Louisiana. 
High  Island  Area,  Bkxk  93.  Lease  OCS-G  11352,  14  nvles 
south-southeast  from  the  Texas  coastKne. 


Date 


7/25»B 

8/28/96 

7/1 8«6 
6/22/96 
QKO/X 

4/12/96 

9/16/96 

5/30/96 

8/23/96 

7/29/96 

7/25/96 

8/28/96 

9/06/96 

g/16/96 

6/03/96 

9/18/96 

9/17/96 

7/24/96 

8/01/96 

7/16/96 

9/12/96 

8/27/96 

7/24/96 

8/06/96 

7/25«6 

8/09/96 

8/22/96 

7/25/96 

8A)8/96 

7/18/96 

9/12/96 
8/07/96 
7/31/96 
7/24/96 
8/21/96 
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AtJMty^Opsfioi 

Looaion 

Oala 

Twaco  ExptonMon  and  ProducHon.  Inc..  Sbucture  nmmantti  Op- 

High  Mam  Araa.  Blook  138.  Laaaa  OCS-Q  2680.  22  miss 

omm 

•rattora.  SEA  Na  ES/SR  M-153. 

aouttf  01  Jtthnon  County.  Taxaa. 

Otwon  Ensrgy  Caiporatton.  Strudur*  RamcMSl  OparaHons.  SEA 

Eugana  Mmj  Araa.  Bkx*  164,  laaaa  0CS-<3  4864,  39  mlaa 

8nS/98 

No.  ES/SR  96-154. 

aou8i  of  8L  Mafy  Parish,  LxMWana. 

Souti  Msfsh  Isiwid  Araa.  Bkx*  212.  Lsasa  OCS  0310,  5  miss 

8/1 2m 

•ratom.  SEA  Na  ES/SR  96-156. 

souVwMst  ol  Rwta  Parish.  Louisiana. 

SmiwIwi  01  CorporsSon.  Stoudurt  Rsmoval  Opsralora,  SEA 

Waat  Dana  Araa.  Block  33.  Laaaa  OCS-Q  5670. 10  mlaa  aoutti 

9I0M6 

No*.  ES/SR  96-156  and  96-157. 

frf  P^MM^Mfflb^^  PSf^A    1  fM^^^M^ 

Anwada  H«a»  CorporaSon.  Saxjcfejr*  Ramowsl  Opwatons.  SEA 

IMn  Paaa  Aiaa.  Block  107.  Laaaa  OCS-Q  12087.  42  mlaa 

8/1 8«6 

No.  ES/SR  96-158. 

northaaal  ol  Vanioa,  Louialana. 

Ctwvron  USX.  Saudure  RwtiomI  OpwHion*.  SEA  No.  ES/SR 

Sou8i  TInnbalar  Araa.  Btock  24.  Laaaa  OCS  0887.  6  mlaa 

8/27/96 

96-150. 

souttsast  o(  LafcMCha  PartsMouisisna. 

WAT  Offihora.  Inc..  Strudura  RamoMrf  OparaHons.  SEA  No.  ES/ 

Bwzos  Aiaa.  Bkiok  507.  Laass  OCS-Q  13301.  56  misa  sasi  d 

W27I96 

SR  96-163. 

Port  O^^onnor.  Taxaa. 

Oryx  Ensrgy  Conipany.  Stnidura  Ranwvii  OparaHons,  SEA  No. 

High  IslMri  Arse.  Blook  129.  Laasa  OCS-Q  1848.  28  miss 

9109m 

ES/SR  96-164. 

•oul)  of  Jallarson  County.  Taxes. 

VarmMon  Arw.  Bkx*  172.  Laaaa  OCS-G  13884.  46  mlaa  aoulh 

W23/96 

attons.  SEA  No.  ES/SR  96-166. 

of  Vannlon  Paria^  LoiMana. 

Persons  intarested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  PONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  ofBce  in  the  Gulf  of  Mexico 
OCS  Region. 

FOn  FURTHifl  INF0MIATK3N  CONTACT: 

Public  Information  Unit.  Information 
Services  Section,  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service. 
1201  Elmwood  Park  Boulevard.  New 
Orleans.  Louisiana  70123-2394. 
Telephone  (504)  736-2519. 

SUPPUEMOITAItY  INFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  explorstion 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
afisct  the  quaUty  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2)(C].  A  FONSI  is  prepared 
in  thoae  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FDNSl  briefly 
presents  the  basis  for  that  finding  and 
includes  a  sununary  or  copy  of  the  EA. 
This  notice  constitutes  the  public  notice 
of  avsilabiUty  of  environmental 
dociunents  required  under  the  NEPA 
Regulations. 


Datad:  Octobar  30.  IMS. 


I. 

Acting  Regional  Dinctor.  Gulf  of  Mexico  OCS 

Region. 

IFR  Doc.  96-28077  Piled  1 1-4-96:  8:45  am] 


Flecei  Yeer  1997  Hlelortc  Preeervetfon 
Fund  Qrants  to  Indtan  Tribe*,  AlMfca 
ismvee«  enn  isenw  neannena 

AQENCV:  National  Park  Service,  Interior. 

ACTION:  Notice  of  availability  of  grant 
funds. 

The  Tribal  Presarvstion  Program  of 
the  NaticHial  Park  Service  invites 
applications  for  Fiscal  Year  1997 
Historic  Presarvstion  Fund  Grants  to 
Indian  Tribes,  Alsska  Natives,  and 
Native  Hawaiians.  Federally  recognized 
Indian  tribes  sre  encouraged  to  submit 
proposals  to  protect  historic  properties 
and  cultural  traditions  under  the 
authority  of  the  National  Historic 
Presarvstion  Act.  ss  smended.  For  more 
information  and/or  a  copy  of  the 
Application  and  Guidelines,  contact 
Ronnie  Emery.  Tribal  Presarvstion 
Program,  Heritage  Preaarvation  Services, 
National  Park  Samoa,  P.O.  Box  37127, 
Washington.  DC  20013-7127:  (202)  343- 
4280  voice:  (202)  343-6004  fax:  or  visit 
the  Tribal  Presarvstion  Program's  World 
Wide  Web  Pegs  at  http:// 
wMrw.cr.npa.gov/ppb/tribal/index.htm. 
loaWalUa. 

Acting  Chief.  Office  of  State.  Local,  and  Tribal 

PrxygramM. 

(PR  Doc  96-28679  Filed  11-06-96:  8:45  am] 

BSJJNO  coos  4Sia-7«-# 


Bureeu  of  Weclenfiedon 

InfofTiwtion  CoHecllon  Submlttod  to 
ttie  Office  of  Menegement  end  Budget 
fof  Review  Under  ttie  Pepensorti 
ReducOonAct 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Information  collection 
submitted  to  the  Office  of  Management 
and  Budget  for  review  Under  the 
Paperwork  Reduction  Act. 

SUMMARY:  The  proposal  for  the  revised 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  snd  Budget  for  review 
under  the  Psperworic  Reduction  Act  of 
1905  (44  U.S.C.  Chapter  35).  Copies  of 
this  infbnnstion  collection  and  the 
supporting  documentation  may  be 
obtained  by  contacting  Reclamation's 
Clearance  Officer  at  the  telephone 
number  Usted  below.  Comments  on  this 
information  collection  should  be  made 
within  30  days  directly  to  the  Office  of 
Informstion  snd  Regulatory  Affairs, 
Office  of  Management  and  Budget.       ^ 
Attention:  Desk  Officer  for  the  Bureau  of 
Reclamation.  Paperwork  Reduction 
Pro)ect  (100&-0014),  Washington,  E)C 
20503.  Telephone  (202)  3g5-'7340. 

Title:  Lower  Colorado  River  Well 
Inventory. 

Abstract:  The  Bureau  of  Reclsmation 
desires  to  inventory  wells  along  the 
lower  Colorado  River  to  ensure  thst  all 
Colorado  River  water  use  conforms  to 
applicable  laws  and  regulations  and  is 
acciuately  accounted  for.  This  will 
affisct  every  well  owner  and  operator 
along  the  lower  Colorado  River  in 
Arizona,  California,  and  Nevada. 

OMB  Approval  Number:  1006-0014. 
Reclamation  will  display  a  valid  OMB 
control  number  on  the  form.  Persons 
who  sre  reqxiiied  to  respond  to  the 
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information  collection  need  not  respond 
unless  the  OMB  control  number  is 
current. 

Frequency:  This  information  will  be 
collected  only  cmce  for  each  well  as  long 
as  changes  in  water  use,  or  other 
changes  that  would  impact  water  use 
entitlement  management,  are  not  made. 

Description  of  Respondents:  Every 
well  owner  and  operator  along  the  lower 
Cokvado  River  in  Arizona,  Califomis, 
and  Nevsda. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Number  of  Responses  per 
ResfHjndent:  1. 

Estimated  Annual  Responses:  1,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  500  hours. 

Reclamation's  Clearance  Officer: 
Marilyn  Rehfeld  (303)  236-0305 
extension  459. 

No  comments  were  received  on  this 
information  collection  as  requested  in 
Fadaral  Ragistar  notice  61  FR  31950, 
/une21,1996. 

Dated:  Octobar  3. 1996. 


i^ssiftoiit  Regional  Director. 

(FR  Doc  96-28674  Filed  11-6-96;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Noltoe  of  Lodging  of  Coneent  Decree 
Punuent  to  the  Compreheneive 


Oompeneedon  and  UabHIty  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  and  Section  122 
of  CERCLA,  42  U.S.C.  §  9622,  notice  is 
hereby  given  that  on  October  29, 1996, 
a  propoaed  Partial  Consent  Decree  in 
United  States  v.  Metallics.  Inc..  Qvil 
Action  No.  96-C-0275-S.  was  lodged 
with  the  United  States  District  Court  for 
die  Westeni  District  of  Wisconsin.  Tliis 
cmsent  decree  represents  a  settlement 
of  claims  of  the  United  States  and  the 
State  of  Wisconsin  against  Metallics. 
Inc.,  for  reimborsemant  of  response 
coats  and  injunctive  relief  in  connection 
with  the  Onalaska  Municipal  Landfill 
site  ("Site")  pursuant  to  the 
Comprehensive  Envinmmental 
Reqionse,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq. 

Undw  this  settlement  between  the 
United  States,  the  State  of  Wisconsin, 
and  Metallics,  Metallics  will  pay  the 
United  States  $1,350,000  in  partial 
reimbursement  of  response  costs 
incurred  by  the  Environmental 
Protection  Agency  at  the  Site.  Metallics 
will  pay  $675,000  to  the  United  States 
and  $675,000  to  the  State,  plus  accrued 


interest,  in  annual  installment  payments 
over  8  three  3rear  period,  commencing 
60  days  following  entry  of  the  proposed 
consent  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
data  of  diis  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  Gmieral  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refsr  to  United  States  v.  Metallics,  Inc., 
D.J.  Ref.  g0-ll-a-605B. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Westwn  District  of 
Wisccmsin,  660  West  Washington 
Avenue,  Suite  200,  Madison,  Wisconsin 
53701,  at  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Street,  Chicago.  Illinois 
60604-3590.  and  at  the  Consmt  Decree 
Ubrary,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  bom  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $6.00  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Walker  Sayili. 

Deputy  Chief,  Environmental  Enforcement 
Sectimi,  Envinmment  and  Natural  Resources 
Division. 

[FR  Doc  96-28615  Filed  11-6-96;  8:45  am] 
I  COOa  441S-S1-«i 


NoUoe  of  Coneent  Decree  In 
Conipfenenelve  Envtoonmentel 
neeponeai  Oowipenaatton  and  UabHIty 
Action 

In  accordance  with  the  Departmental 
Policy,  28  CF.R.  50.7,  notice  is  her^y 
given  that  two  Conaant  Deorees  in 
United  States  v.  Ralph  Riehl,  et  al.,  Qvil 
Action  No.  89-226(E),  ware  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Pennsylvania  on 
October  21. 1996. 

On  October  16, 1989,  the  United 
States  filed  a  complaint  against  the 
owmers  and  operator  of.  and  certain 
transputers  to,  the  Millaaek  Dump 
Supmfund  Site  (the  "Site"),  pursuant  to 
Sectim  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA).  42  U.S.C. 
9607(a).  hi  September  1991,  the  United 
States  added  additional  defendants  to 
the  action.  The  two  proposed  Consent 
Decrees  resolve  the  liability  of 
Bethlehem  Steel  Corporation  and 


United  Brass  Works,  Keystone  Foundry 
Division.  These  Cooaent  Decrees  rssoiva 
the  liability  of  the  above-named 
defsndants  for  the  reapooss  costs 
incurred  and  to  be  incurred  by  the 
United  States  at  the  Site.  Bethlehem 
Steel  Company  Will  pay  $100,000  in 
response  coats  and  United  Braas  Works 
will  pay  $197,500  in  response  costs. 

The  Department  of  Ju^oe  will  aooept 
written  comments  rslating  to  tiiese 
proposed  Consent  Decrees  for  thirty  (30) 
days  fitnn  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  AtUnnay  General. 
EnvironmMit  and  Natural  Rssouroes 
Division,  Department  of  Justice.  P.O. 
Box  761 1 ,  Ben  Franklin  Station, 
Washington,  D.C.  20044  and  rsfer  to 
United  States  v.  Ralph  Riehl,  el  al.,  DOJ 
No.  90-11-3-519. 

Copies  of  the  proposed  Consent 
Decrees  may  be  examined  st  the  Office 
of  the  United  States  Attorney,  Western 
District  of  Pennsylvania,  Fed«ral 
Building  and  Courthouse,  Room  137, 
6th  and  States  Streets,  Erie, 
Pennsylvania  15219;  Region  III  Office  of 
the  Environmental  Protection  Agency, 
841  Chestnut  Building,  niiladelphia, 
Peimsylvania  19107;  snd  at  the  Consmit 
Decree  Library,  1120  G  Strset,  N.W.,  4th 
Floor,  Washington,  D.C.  20005  (202) 
624-0892.  A  copy  of  each  proposed 
Decree  may  be  obtained  in  peersaa  or  by 
mail  fron  the  Consent  Decree  Library, 
1120  G  Street.  N.W.,  4th  Floor, 
Washingtcm,  D.C  20005.  When 
requesting  copies  of  the  proposed 
Consent  Decrees,  please  enclose  s  check 
to  cover  the  twenty-five  emits  per  page 
reproduction  costs  payable  to  the 
"Consent  Decree  Library"  in  the 
following  amounts: 

$6.00  ba  the  Bethlehem  Steel  Consent  Decree 
$5.75  for  the  United  Brass  Woriu,  Keystone 

Foundry  Division  Consent  Decree 
|aai  M.  Giasa, 

Chief,  Enviroiunental  Enforcement  Section, 
Environment  and  Natural  Reaource$  IXvision. 
U.S.  Department  ofhutioe. 
[FR  Doc.  96-28616  Filed  11-6-96;  8:45  am) 

MM-St-M 


AntHruat  DivMon 

Propoeed  Finel  Judgnient  end 
uuiii|ieuuve  impaci  SRBMinenii  unneo 
tftalee  of  America  v.  American  Radto 
Syeteme  Coipofation,  Tlie  Lincoln 
Qroup,  LP.  and  Qieot  Lakee  Wlraleee 
Talking  MecMne  LLC 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
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been  filed  with  the  United  State* 
District  Court  for  the  Dlatrict  of 
Columbia  in  United  States  v.  American 
Radio  Syftema  Corporation.  The  Lincoln 
Group,  LP.  and  Gnat  Lakes  Wireless 
Talking  Machine  LLC.  Civ.  Action  No. 
96-2459.  The  proposed  Final  Judgment 
is  >ub)ect  to  approval  by  the  Court  after 
the  expiration  of  the  statutory  60-day 
public  comment  period  and  compliance 
with  the  Antitrxut  Procedures  and 
Penalties  Act.  15  U.S.C.  16{bHh). 

The  United  States  filed  a  dvil 
antitrust  Complaint  on  October  24, 
1996,  alleging  that  the  proposed 
acquisition  of  assets  of  The  Lincoln 
Group,  L.P.  (''Lincoln")  by  American 
Radio  Systems  Corporation  ("ARS") 
would  violate  Section  7  of  the  Clayton 
Act.  15  U.S.C.  18,  and  that  the  Joint 
Sales  Agreement  ("JSA")  between  ARS 
and  Great  Lakes  Wireless  Talking 
Machine  LLC  ("Great  Lakes")  violates 
Section  1  of  the  Sherman  Act.  15  U.S.C. 
1.  The  Complaint  alleges  that  ARS  and 
Lincoln  own  and  operate  three  and  four 
radio  stations  respectively  in  the 
Rochester,  New  York  area.  In  addition, 
ARS  has  a  JSA  with  a  radio  station 
owned  by  Great  Lakes  (WNVE-FM), 
allowing  AJIS  post-merger  to  control  the 
sale  of  advertising  time  on  an  eighth 
station  as  well.  This  acquisition  would 
allow  ARS  to  control  advertising  time 
on  six  of  the  top  eight  radio  stations  in 
the  Rochester  area.  As  a  result,  the 
combination  of  these  companies  would 
substantially  lessen  competition  in  the 
sale  of  radio  advertising  time  in 
Rochester,  New  York  and  the 
surrounding  area. 

Moreover,  the  Complaint  alleges  that, 
beginning  at  least  as  early  as  October  1 , 
1995  and  continuing  to  this  day,  ARS 
and  Great  Lakes  entered  into  a  contract, 
the  purpose  of  which  is  the  elimination 
of  all  pricing  competition  between  two 
rival  radio  stations,  to  the  detriment  of 
purchasers  of  radio  advertising  time  in 
the  Rochester  area.  As  such,  it 
constitutes  an  illegal  contract  in 
restraint  of  interstate  trade  and 
commerce. 

The  pro{>08ed  Final  Judgment  orders 
ARS  to  divest  WHAM-AM  and  WVOR- 
FM,  both  currently  owned  by  Lincoln, 
and  WCMF-AM,  currently  owned  by 
ARS.  Unless  the  United  States  grants  a 
time  extension,  ARS  must  divest  these 
radio  stations  either  within  six  months 


after  the  filing  of  the  Final  Judgment,  or 
within  five  (5)  buainaas  days  after  notice 
of  entry  of  the  Final  Judgment, 
whichever  is  later.  If  ARS  does  not 
divest  WHAM-AM.  WVOR-FM  and 
WCMF-AM  within  the  divestiture 
period,  the  Court  may  appoint  a  trustee 
to  sell  the  assets.  The  proposed  Final 
Judgment  also  requires  ARS  to  ensure 
that,  until  the  divestiture  mandated  by 
the  Final  Juligment  has  been 
accomplished,  all  of  Lincoln's  preeent 
sutions  (including  WHAM-AM  and 
WVOR-FM)  wiU  be  operated 
independently  as  viable,  ongoing 
businesses,  and  kept  separate  and  apart 
from  ARS'  other  Rochester  radio 
stations.  Further,  the  proposed  Final 
Judgment  requires  ARS  to  give  the 
United  States  prior  notice  as  to  certain 
future  radio  station  acquisitions  in 
Rochester. 

In  addition,  the  Final  Judgment 
requires  ARS  and  Great  Lakes  to 
terminate  the  JSA  that  allows  ARS  to 
sell  radio  advertising  time  for  WNVE 
within  five  (5)  business  days  after 
receiving  notice  of  entry  of  the  Final 
Judgment,  and  to  cease  and  desist  from 
entering  into  any  future  joint  sales 
agreements  between  them  in  the 
Rochester,  New  York  Metro  Survey 
Area.  ARS  and  Oeat  Lakes  also  must 
terminate  their  "Option  Agreement" 
dated  September  28, 1995,  between 
them,  within  five  (5)  business  days  after 
receiving  notice  of  the  entry  of  the  Final 
Judgment,  unless  ARS  has  first  assigned 
this  agreement  to  any  entity  or  entities 
acquiring  WHAM-AM,  WVOR-FM  or 
WCMF-AM.  Furthermore,  the  proposed 
Final  Judgment  requires  ARS  and  Great 
Lakes  to  give  the  United  States  prior 
notice  before  entering  any  future 
agreements  that  would  grant  ARS  or 
Great  L-akes  the  right  to  sell  advertising 
time  or  to  establish  advertising  prices 
for  non-ARS  radio  stations  in  Rochester. 

A  Competitive  Impact  Statement  filed 
by  the  United  States  describes  the 
Complaint,  the  proposed  Final 
Judgment,  and  remedies  available  to 
private  litigants. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
'Comments,  and  the  responses  thereto, 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Written  comments  should  be  directed  to 
Craig  W.  Conrath,  Chief.  Merger  Task 


Force.  Antitrust  Dlvisioii.  1401  H  Street. 
NW.  Suite  4000,  Washington.  D.C 
20530  (telephone:  202-307-0001). 
Copies  of  the  Complaint,  Stipulation, 
proposed  Final  Judgment  and 
Competitive  Impact  Statement  are 
available  for  inspection  in  Room  215  of 
the  Antitrust  Diviaion,  Department  of 
Justice.  325  7ih  St.  NW.  Washington. 
D.C  20530  (telephone:  202-514-2481). 
and  at  the  office  of  the  Clerk  of  the 
United  SUtea  District  Court  for  the 
District  of  Columbia.  Third  Street  and 
Constitution  Avenue,  NW.  Washington. 
D.C  20001. 


Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 

Director  of  Operations.  Antitrust  Division. 
StipolatioB 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 

(1)  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

(2)  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that  Uie 
United  States  of  America  (hereinafter 
"United  States")  has  not  withdrawn  its 
consent,  which  it  may  do  at  any  time 
before  the  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
the  parties  and  by  fiing  that  notice  with 
the  Court. 

(3)  The  defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  and  shall,  from 
the  date  of  the  signing  of  this 
Stipulation,  comply  with  all  the  terms 
and  provisions  of  the  proposed  Final 
Jud^ent  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court. 
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(4)  The  parties  recognize  that  there 

,  could  be  a  delay  in  obtaining  apprtival 
by  or  a  ruling  of  a  government  agency 
related  to  the  divestitures  required  by 
Section  IV  of  the  Final  Judgment, 
notwithstanding  the  good  &ith  efforts  of 
American  Radio  Systnns  Corporation 
("ARS")  and  any  prospective  Acquirer. 
In  this  circumstance,  me  United  States 
will,  in  the  exercise  of  its  sole 
discretion,  acting  in  good  £aith,  give 
special  consideration  to  forebearlng 
from  applying  for  the  appointment  of  a 
trustee  pursuant  to  Section  V  of  the 
Final  Judgment,  or  from  pursuing  legal 
remedies  available  to  it  as  a  result  of 
such  delay,  provided  that:  (i)  ARS  has 
entered  into  one  or  more  definitive 
agreements  to  divest  the  Lincoln  Assets 
and  WCMF-AM  Assets,  and  such 
agreements  and  the  Acquirer  or 
Acquireis  have  been  approved  by  the 
United  States;  (ii)  All  papers  necessary 
to  secure  any  governmental  approvals 
and/or  rulings  to  effectuate  such 
divestitures  (including  but  not  limited 
to  FCC,  SEC  and  IRS  approvals  or 
rulings)  have  been  filed  with  the 
appropriate  agency;  (iii)  Receipt  ofsuch 
approvals  are  the  only  closing 
conditions  that  have  not  been  satisfied 
or  waived;  and  (iv)  ARS  has 
demonstrated  that  neither  it  nor  the 
prospective  Acquirer  or  Acquirers  are 
responsible  for  any  such  delay. 

(5)  In  the  event  the  United  States 
withdraws  its  consent,  as  provided  in 
paragraph  2  above,  or  if  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  this  Stipiilation  shall 
be  of  no  effsct  whatever,  and  the  making 
of  this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

(6)  'The  defendants  represent  that  the 
divestitures  and  contract  terminations 
ordered  in  the  proposed  Final  Judgment 
can  and  will  be  made,  and  that  the 
defendants  will  later  raise  no  claims  of 
hardship  or  difficulty  as  groimds  for 
asking  the  Court  to  modify  any  of  the 
divestiture  or  termination  provisions 
contained  therein. 

Dated:  October  24, 1996. 
For  Plaintiff  United  States  of  America: 
Craig  W.  Conrath, 

U.S.  Department  of  Justice,  Antitrust  Division, 
Merger  Tasic  Force,  1401 H  Street,  N.W..  Suite 
4000,  Washington.  D.C.  20005,  (202)307- 
5779. 

For  Defendant  American  Radio  Systems 
Corporation: 


Jamas  R.  Loftis.  m,  Collier  Siannon  Rill  ft 
Soott,  PLLC,  3050  K  Street.  N.W.,  Suite  400, 
Washington,  DC  20007,  (202)  342-«4ab. 

For  PlaintifFStata  of  New  Yoric 

Dennis  C  Vacco, 

Attorney  Genmal  of  the  State  of  New  York 

John  R  Cariey, 

Deputy  Attortwy  General,  Aib/jc  Advocacy. 

Stephen  D.  Houck, 

Assistant  Attorney  General,  Chief,  Antitrust 
Bureau. 

By: 
Stephen  D.  HoucL 

Richard  L  Schwartz, 

Deputy  Chief.  Antitrust  Bureau. 

George  R  Mesires, 

Assistant  Attorney  General,  120  Broadway. 
Suite  2601,  New  YoHi.  New  YoHc  1027i.  (202) 
416-8275. 

Tat  Defendant  the  Lincoln  Group,  LP.: 

Jason  L  Shrinsky, 

Kaye  Scholw  Fiennan  Hays  Sr  Handlw.  HP, 
901 15th  Street.  N.W.,  Suite  1 100, 
Washington,  DC  20005. 

For  Defendant,  Great  Lakes  Wireless 
Talking  Machine  LLC: 

Stephen  P.  Morris, 

Morris  &  Morris,  30  Corporate  Woods,  Suite 
120,  Rochester,  NY  14623,  (716)  292-5750. 

Certificate  of  Service 

I,  Dando  B.  Cellini,  hereby  certify  that 
on  October  24, 1996, 1  caused  a  copy  of 
the  foregoing  Complaint,  Motion  for 
Entry  of  Stipulation  and  Order, 
Stipulation,  form  of  Order,  United 
States'  Explanation  of  Consent  Decree 
Procedures  and  Competitive  Impact 
Statement  filed  this  day  in  United  States 
and  State  of  New  York  v.  American 
Radio  Systems,  et.al  to  he  served  on  all 
parties  by  having  a  copy  mailed,  first 
class,  postage  prepaid,  to: 

Plaintiff  State  of  New  York: 

George  R.  Mesires, 

Assistant  Attorney  General,  State  of  New 
Yoric,  120  Broadway.  Suite  2601.  New  Yorit, 
New  York  10271. 

Defendant  the  Lincoln  Group,  LP.: 

Jason  L.  Shrinsky, 

Kaye  ScholerFierman  Hays  6^  Handler,  LLP, 
901  nth  Street,  NW.,  Suite  1 100,  Washington, 
DC  20005. 

Defendant  American  Radio  Systems 
Corporation: 


I R.  Loftis,  m. 

CidlierSbiumontUIl9'SooU.PUJC3050  ' 
K Street.  N.W.,  Suite  400.  Washington.  DC 
20007,  (202)  342-0480. 

Defndant  Great  Lakes  Wireiaas  Talking 
Machine  LLC: 

Stephen  P.  Mocris. 

Monis  &  Morris,  30  Corporate  Woods,  Suite 
120,  Rochester,  NY  14623,  (716)  292-5750. 

Dando  B.  Cellini 

Dated:  October  24, 1996. 

Final  Jud^nent 

Case  Number  1:96CV02459 
Judge:  Norma  Hollotiray  Johnson 
Deck  Type:  Antitrust 
Date  Stamp:  10/24/96 
No. . 

Whereas,  plaintiffs,  the  United  States 
of  America  (hereinafter  "United  States") 
and  the  State  of  New  York  (hoeinafter 
"New  York"),  having  filed  their 
Complaint  herein  on  October  24, 1996, 
and  defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein: 

And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  purpose  of  this 
Final  Judgment  is  prompt  and  certain 
divestitiire  of  certain  assets  to  assure 
that  competition  is  not  substantially 
lessened; 

And  whereas,  plaintifEs  require 
defendants  to  make  certain  divestitures 
and  contract  terminations  for  the 
purpose  of  remedjring  the  loss  of 
competition  alleged  in  the  Complaint; 

And  whereas,  defendants  have 
represented  to  plaintiffs  that  the 
divestitures  and  contract  terminations 
ordered  herein  can  and  will  be  made 
and  that  defendants  will  later  raise  no 
claims  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  divestitiire  or  termination 
provisions  contained  below; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
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adiudication  of  any  issue  of  foct  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

/.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defiendants  ARS  and 
Lincoln,  as  hereinafter  defined,  under 
Section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C  18),  and  against 
defiendants  ARS  and  Great  Lakes,  as 
hereinafter  defined,  under  Section  1  of 
the  Sherman  Act,  as  amended  (15  U.S.C. 
1). 
n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "ARS"  means  defendant  American 
Radio  Systems  Corporation,  a  Delaware 
corporation  writh  its  headqiuirters  in 
Boston,  MA,  and  includes  its  successors 
and  assigns,  its  subsidiaries,  and 
directors,  officers,  monogera,  agents,  and 
employees  scting  for  or  on  behalf  of 
ARS. 

B.  "Lincoln"  means  defondant  The 
Lincoln  Group,  L.P.,  a  New  York  limited 
partnership  with  its  headquarters  in 
Syracuse,  NY,  and  includes  its 
successors  and  assigns,  its  subsidiaries, 
and  directors,  officers,  managers,  agents, 
and  employees  acting  for  or  on  behalf  of 
Lincoln. 

C.  "Great  Lakm"  means  defendant 
Great  Lakes  Wireless  Talking  Machine 
LLC.  a  New  York  limited  liability 
company  with  its  headquarters  in  East 
Rochester,  New  York,  and  includes  its 
successors  and  assigns,  its  subsidiaries, 
and  directors,  officers,  managers,  agents 
and  employees  acting  for  or  on  behalf  of 
Great  Lakes. 

D.  "Lincoln  Assets"  means  all  of  the 
assets,  tangible  or  intangible,  used  in  the 
operation  of  the  WHAM-AM  and 
WVOR-FM  radio  stations  in  Rochester, 
New  York,  including  but  not  limited  to: 
All  real  property  (owned  and  leased) 
used  in  the  operation  of  these  two 
stations;  all  broadcast  equipment, 
personal  property,  inventory,  office 
furniture,  fixed  assets  and  fixtures, 
materials,  supplies  and  other  tangible 
property  used  in  the  operation  of  these 
two  stations;  all  licenses,  permits  and 
authorizations  and  applications  therefor 
issued  by  the  Federal  Communications 
Commission  ("FCC")  and  other 
governmental  agencies  relating  to  these 
two  stations;  all  contracts,  agreements, 
leases,  and  commitments  of  Lincoln 
pertaining  to  these  two  stations  and 
their  operations;  all  trademarks,  service 
marks,  trade  names,  copyrights,  patents, 
slogans,  programming  materials  and 


promotiooal  materials  relating  to  these 
two  stations;  snd  all  logs  and  other 
records  maintained  by  Lincoln  or  these 
two  stations  in  connection  with  each 
station's  business. 

E.  "WCMF-AM  Assets"  mesns  all  of 
the  following  assets:  all  real  property 
(owned  and  Isesed)  used  solely  in  the 
operation  of  radio  station  WCMF-AM; 
all  broadcast  squipment  used  solely  in 
the  operation  of  radio  station  WCMF- 
AM;  and  oil  licenses,  permits,  and 
authorizations  and  applications  therefor 
issued  by  the  Federal  Communications 
Commission  ("FOC")  snd  other 
governmental  agencies  ralatiiig  to  radio 
station  WCMF-AM. 

F.  "ARS  Rochester  Radio  Stations" 
msans  the  following  radio  stations: 
WCMF-FM,  WRMM-PM.  WPXY-FM, 
and  wilTK-AM. 

G.  "Non-ARS  Radio  Station"  means 
any  radio  station  licensed  to  a 
community  in  the  Rochester  Ares  that  is 
not  an  ARS  Rochester  Radio  Statitm. 

H.  "Rochester  Area"  means  the 
Rochester,  New  York  Metro  Survey  Ares 
as  identified  by  The  Aifoitron  Radio 
Market  Report  for  Rochester  (Simmier 
1996),  and  includes  the  following  six 
counties:  Monroe.  Wayne.  Ontario. 
Livingston,  Genesee  and  Orleans. 

I.  "nie  "WNVE  Joint  Sales  Agreement" 
means  the  agreement  between  ARS  and 
Great  Lakes  dated  September  28, 1995, 
entitled  "Joint  Sales  Agreement. 

J.  The  "WNVE  Option  Agreement" 
means  the  agreement  between  ARS  and 
Great  Lakes  dated  September  28, 1995. 
entitled  "Option  Agreement." 

K.  "WNVE"  means  WNVE-FM.  a 
radio  station  owned  by  Oeat  Lakes  and 
located  in  South  Bristol,  New  York. 

L.  The  "Asset  Purchase  Agreement" 
means  the  agreement  between  ARS  and 
Lincoln  dated  February  23, 1996, 
entitled  "Asset  Purchase  Agreement." 

M.  "Acquirer"  means  the  entity  or 
entities  to  whom  ARS  divests  the 
Lincohi  Assets  and/or  the  WCMF-AM 
Assets  under  this  Final  Judgment. 

UJ.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  eech  of  the 
defendants,  tneir  succasson  and 
assigns,  their  subsidiaries,  affiliates, 
directore,  officere,  managere,  agents  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Jud^nent  by 
personal  service  or  otherwise. 

B.  Each  defendant  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
the  assets  used  in  its  business  of  owning 
and  operating  its  portfolio  of  radio 
stations  in  the  Rochester  Area,  that  the 


acquiring  party  or  parties  agree  to  be 
bound  by  the  prov^ions  of  this  Final 
Judgment;  provided,  however,  * 

defendants  need  not  obtain  such  an 
agreement  from  an  Acquirer,  as  defined 
herein,  or  from  any  future  purchaser  of 
WNVE. 

/v.  Divegtiture  of  Lincoln  Assets  and 
WCMF-AM 

A.  ARS  is  htfeby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Pinal  Judgment,  within  six  (6) 
months  after  the  filing  of  this  Final 
Judgment,  or  within  five  (5)  business 
days  after  notice  of  entry  of  this  final 
judgment,  whichever  is  later,  to  divest 
the  Lincoln  Assets  and  WCMF-AM 
Assets  to  an  Acquirer  acceptable  to  the 
United  States,  in  its  sole  discretion,  after 
consulting  with  New  York.  Unless  the 
United  States  otherwise  consents  in 
writing,  the  divestitures  punuant  to 
Section  IV  of  this  Final  Judgment  or  by 
the  trustee  appointed  pursuant  to 
Section  V.  shall  be  accomplished  in 
such  8  way  as  to  satisfy  the  United 
States,  in  its  sole  discretion  after 
consulting  with  New  York,  that  the 
Lincoln  Assets  and  WCMF-AM  Assets 
can  and  will  be  used  by  an  Acquirer  as 
viable,  ongoing  commercial  radio 
businesses.  The  divestitures,  whether 
pursuant  to  Section  IV  or  V  of  this  Final 
Judgment,  shall  be  made  (i)  to  an 
Acquirer  that,  in  the  sole  judgment  of 
the  United  States  after  consultina  vrith 
New  York,  has  the  capability  and  intent 
of  competing  effectively,  and  has  the 
managerial,  operational  and  financiwl 
capability  to  compete  effectively  as  a 
radio  station  operator  in  the  Rochester 
Area;  and  (ii)  punuant  to  an  agreement 
the  terms  of  which  shall  not,  in  the  sole 
judgment  of  the  United  States  after 
consulting  with  New  York  interfere  with 
the  ability  of  the  purchaser  to  compete 
effsctively. 

B.  ARS  agrees  to  use  its  best  efforts  to 
divest  the  Lincoln  Assets  and  WCMF- 
AM  Assets,  and  to  obtain  all  regulatory 
approvals  necessary  for  such 
divestitures,  as  expeditiously  as 
possible.  The  United  States,  in  its  sole 
discretion,  may  extend  the  time  period 
for  the  divestitures  for  two  (2) 
additional  thirty  (30)-day  periods  of 
time,  not  to  exceed  sixty  (60)  calendar 
days  in  total. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment,  ARS 
promptly  shall  make  known,  by  usual 
and  customary  means,  the  availability  of 
the  Lincoln  Assets  and,  unless  relieved 
of  this  obligation  by  compliance  with 
paragraph  E  of  this  Section,  the  WCMF- 
AM  Assets.  ARS  shall  inform  any 
person  making  a  bona  fii^  inquiry 
regarding  a  possible  purchase  that  the 
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sale  is  being  made  pursuant  to  this  Fihal 
Judgment  and  provide  such  person  with 
a  copy  of  the  Final  Judgment.  ARS  shall 
make  known  to  any  person  making  an 
inquiry  regarding  a  possible  purchase  of 
the  Lincohi  Assets  or  WCMF-AM 
Assets  that  the  assets  described  in 
Section  n  (D)  and  (E)  are  being  offiered 
for  sale.  ARS  and  Lincoln  shall  also 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  confidentiality  assurances, 
all  information  regarding  the  Lincoln 
Assets  and,  imless  relieved  of  this 
obligation  by  compliance  with 
paragraph  E  of  this  Section,  WCMF-AM 
Assets  customarily  provided  in  a  due 
diligence  process,  except  such 
information  that  is  subject  to  attorney- 
client  privilege  or  attorney  work- 
product  privilege.  ARS  shall  make 
available  such  information  to  plaintiffs 
at  the  same  time  that  such  information 
is  made  available  to  any  other  person. 

D.  ARS  and  Lincoln  shall  permit  bona 
fide  prospective  purchasere  of  the 
Lincoln  Assets  and,  unless  relieved  of 
this  obligation  by  compliance  with 
paragraph  E  of  this  Section,  WCMF-AM 
Assets,  to  have  access  to  peraonnel  and 
to  make  such  inspection  of  the  assets, 
and  any  and  all  financial,  operational  or 
other  docimients  and  information 
customarily  provided  as  part  of  a  due 
diligence  process. 

E.  ARS  may  fully  comply  with  those 
portions  of  Section  IV  and  V  that  pertain 
to  the  divestiture  of  the  WCMF-AM 
Assets  by  entering,  within  forty  (40) 
days  of  the  filing  of  this  Final  Judgment, 
into  a  binding  agreement  to  divest  the 
WCMF-AM  Assets  to  an  Acquirer 
approved  by  the  United  States,  in  its 
sole  judgment  after  consulting  with  New 
York. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  ARS  has  not 
divested  the  Lincoln  Assets  and 
WCMF-AM  Assets  witiiin  the  time 
periods  specified  in  Section  IV  above, 
the  Court  shall  appoint,  on  application 
of  the  United  States,  a  trustee  selected 
by  the  United  States  to  effect  the 
divestiture  of  the  assets. 

B.  After  the  trustee's  appointment  has 
become  effiactive,  only  the  trustee  shall 
have  the  right  to  sell  the  Lincoln  Assets 
and  WCMF-AM  Assets.  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  the  divestiture  at  the  best 
price  then  obtainable  upon  a  reasonable 
effort  by  the  trustee,  subject  to  the 
provisions  of  Section  V  and  Vm  of  this 
Final  Judgment  and  consistent  with  FCC 
regulations,  and  shall  have  other  powere 
as  the  Court  shall  deem  appropriate. 
Subject  to  Section  V(C)  of  this  Final 
Judgment,  the  trustee  shall  have  the 


power  and  authority  to  hire  at  the  cost 
and  expense  of  ARS  any  investment 
bankere,  attorneys  or  other  agents 
reasonably  necessary  in  the  judgment  of 
the  trustee  to  assist  in  the  divestiture, 
and  such  professionals  or  agents  shall 
be  solely  accountable  to  the  trustee.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  earliest  possible  time  to  a 
purchaser  acceptable  to  the  United 
States,  in  its  sole  judgment  after 
consulting  with  New  Yorit.  and  shall 
have  such  other  powers  as  this  Court 
shall  deem  appropriate.  ARS  shall  not 
object  to  the  sale  of  the  Lincoln  Assets 
and  WCMF-AM  Assets  by  the  trustee  on 
any  groimds  other  than  the  trustee's 
malfeasance.  Any  such  objection  by 
ARS  must  be  conveyed  in  writing  to 
plaintiffs  and  the  trustee  no  later  than 
fifteen  (15)  calendar  days  after  the 
trustee  has  provided  the  notice  required 
imder  Section  VIII  of  this  Final 
Judgment. 

C.  The  trustee  shall  serve  at  the  coA 
and  expense  of  ARS,  on  such  terms  and 
conditions  as  the  Court  may  prescribe, 
and  shall  accoimt  for  all  monies  derived 
from  the  sale  of  the  assets  sold  by  the 
trustee  and  all  costs  and  expenses  so 
incurred.  After  approval  by  the  Court  of 
the  trustee's  accounting,  including  fees 
for  its  services  and  those  of  any 
profassionals  and  agents  retained  by  the 
trustee,  all  remaining  monies  shall  be 
paid  to  ARS  and  the  trustee's  services 
shall  then  be  terminated.  The 
compensation  of  such  trustee  and  of  any 
professionals  and  agents  retained  by  the 
trustee  shall  be  reasonable  in  light  of  the 
value  of  the  divestiture  and  based  on  a 
fee  arrangement  providing  the  trustee 
with  an  incentive  based  on  the  price 
and  terms  of  the  divestiture  and  the 
speed  with  which  it  is  accomplished. 

D.  ARS  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  of  the 
Lincoln  Assets  and  WCMF-AM  Assets, 
and  shall  use  its  best  efforts  to  assist  the 
trustee  in  accomplishing  the  required 
divestiture,  including  best  efforts  to 
effect  all  necessary  regulatory  approvals. 
Subject  to  a  customary  confidentiality 
agreement,  the  trustee  shall  have  full 
and  complete  access  to  the  {>ersormel, 
books,  records,  and  fecilities  related  to 
the  Lincohi  Assets  and  WCMF-AM 
Assets,  and  ARS  shall  develop  such 
financial  or  other  information  as  may  be 
necessary  to  the  divestiture  of  the 
Lincoln  Assets  and  WCMF-AM  Assets. 
ARS  shall  permit  prospective 
purchasers  of  the  Lincoln  Assets  and 
WCMF-AM  Assets  to  have  access  to 
personnel  and  to  make  such  inspection 
of  physical  facilities  and  any  and  all 
financial,  operational  or  other 


documents  and  information  as  may  be 
relevant  to  the  divestiture  required  by 
this  Final  Judgment. 

E.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  ARS,  the  plaintiffs  and  the 
Court,  setting  forth  the  trustee's  efforts 
to  accomplish  divestiture  of  the  Lincoln 
Assets  and  WCMF-AM  Assets  as 
contemplated  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Lincoln 
Assets  and  WCMF-AM  Assets,  and 
shall  describe  in  detail  each  contact 
with  any  such  person  during  that 
period.  The  trustee  shall  maintain  full 
records  of  all  efforts  made  to  divest 
these  operations. 

F.  Within  six  (6)  months  after  its 
appointment  has  become  effiactive,  if  the 
trustee  has  not  accomplished  the 
divestiture  required  by  Section  IV  of 
this  Final  Judgment,  the  trustee  shall 
promptiy  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recdmmendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  reports  to  ARS.  the  United 
States  and  New  Yorit,  who  shall  each 
have  the  right  to  be  heard  and  to  make 
additional  recommendations.  The  Court 
shall  thereafter  enter  such  orders  as  it 
shall  deem  appropriate  to  accomplish 
the  purpose  of  this  Final  Judgment, 
which  shall,  if  necessary,  include 
extending  the  term  of  the  trustee's 
appointment 

VI.  Termination  of  Joint  Sales 
Agreement  and  Option  to  Purchase 

ARS  and  Great  Lakes  are  hereby 
ordered  and  directed,  within  five  (5) 
business  days  aftw  notice  of  entry  of 
this  Final  Judgment,  to  terminate  the 
WNVE  Joint  Sales  Agreement,  and  to 
cease  and  desist  from  entering  into  any 
joint  sales  agreements  between  them  in 
the  Rochester  Area.  ARS  and  Great 
Lakes  are  further  ordered  and  directed, 
within  five  (5)  business  days  after  notice 
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of  entry  of  this  Final  ludgment,  to 
terminate  the  WNVE  Option  Agreement, 
unless  said  Option  Agreement  has 
theretofore  beisn  assigned  by  ARS  to  an 
Acquirer  approved  in  advance  by  the 
United  States,  in  its  sole  judgment  alter 
consulting  %vith  New  York. 

Vn.  Preservation  of  Assets/Hold 
Separate 

Until  the  divestitiira  of  the  Lincoln 
Assets  required  by  Section  IV  of  the 
Final  Judgment  has  been  accomplished. 

A.  ARS  and  Lincoln  shall  continue  to 
take  all  steps  necessary  to  ensure  that 
WHAlSft-AM.  WPXY-FM.  WVOR-FM 
and  WHTK-AM.  until  divested 
pursuant  to  Section  IV,  are  maintained 
as  separate,  independent,  ongoing,  ^ 
economically  viable  and  active 
competitors  to  ARS  and  that,  except  as 
necessary  to  comply  with  Section  IV 
and  paragraphs  B  and  C  of  this  Section 
of  the  Final  Judgment,  the  management 
of  said  stations,  including  the 
performance  of  decision -making 
functions  regarding  marketing  and 
pricing,  will  be  kept  separate  and  apart 
nrom,  and  not  influenced  by,  ARS. 

B.  ARS  and  Lincoln  shall  use  all 
reasonable  efforts  to  maintain  and 
increase  sales  of  advertising  time  by 
WHAM-AM.  WPXY-FM.  WVOR-FM 
and  WKTK-AM,  until  divested 
pursuant  to  Section  IV,  and  shall 
maintain  at  1995  or  previously 
approved  levels  for  1996.  whichever  are 
higher,  promotional  advertising,  sales, 
marketing  and  merchandising  support 
for  such  radio  stations. 

C.  ARS  and  Lincoln  shall  take  all 
steps  necessary  to  ensure  that  the  assets 
used  by  Lincoln  in  the  operation  of 
WHAM-AM,  WPXY-FM,  WVOR-FM 
and  WHTK-AM  are  fiilly  maintained 
until  divested  pursuant  to  Section  IV. 
Lincoln's  sales  and  marketing 
employees  shall  not  be  transferred  or 
reassigned  to  any  non-Lincoln  ARS 
station,  except  for  transfer  bids  initiated 
by  employees  pursuant  to  ARS'  regular, 
established  job  posting  policy,  provided 
that  ARS  gives  plaintiffs  and  Acquirer 
ten  (10)  days'  notice  of  such  transfer. 

D.  Neither  ARS  not  Lincoln  shall, 
except  as  part  of  a  divestiture  approved 
by  the  United  States  after  consulting 
with  New  York  or  in  connection  with 
the  consummation  of  the  Asset  Purchase 
Agreement,  sell  any  Lincoln  Assets. 

E.  ARS  and  Lincoln  shall  take  no 
action  that  would  jeopardize  the  sale  of 
the  Lincoln  Assets. 

F.  ARS  and  Lincoln  shall  appoint  a 
person  or  persons  to  oversee  the  assets 
to  be  held  separate  and  who  will  be 
responsible  for  ARS'  and  Lincoln's 
compliance  with  Section  VII  of  this 
Final  Judgment. 


Vm.  Notification 

Within  two  (2)  busineas  days 
following  eoncution  of  a  bincttng 
agreement  to  divest,  including  all 
contemplated  ancillary  ■greements  (e.g.. 
financing),  to  effect,  in  wnole  or  in  part, 
any  proposed  divestiture  pursuant  to 
Section  IV  or  V  of  this  Final  Judgnnent, 
ARS  or  the  trustee,  whichever  is  than 
responsible  for  efibctins  the  divestitiue. 
shall  notify  plaintifiB  of  the  proposed 
divestiture.  If  the  trustee  Is  raniiDnsible. 
it  shall  similarly  notify  ARS.  Tlte  notioe 
shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address  and  telephone  number  of  eech 
person  not  previously  identified  who 
offiafed  to,  or  expressed  an  interest  in  or 
a  desire  to,  acquire  any  ownership 
interest  in  the  Lincoln  Assets  or  the 
WCMF-AM  Assets,  together  with  fiill 
details  of  same.  Within  fifteen  (15) 
calendar  days  of  receipt  by  plaintifEs  of 
such  notice.  plaintiCEi  may  request  Erom 
ARS.  the  propoeed  purchaser  or 
purchaaen.  any  other  third  party,  or  the 
mistee,  if  applicable,  additional 
informatioo  concerning  the  propoeed 
divestitura,  the  proposed  purchiuer,  and 
any  other  potential  purchaser.  ARS  and 
the  trustee  shall  furnish  any  additional 
information  requested  within  fifteen 
(15)  calendar  days  of  the  receipt  of  the 
request.  Within  thirty  (30)  calendar  days 
after  receipt  of  the  notice  or  within 
twenty  (20)  calendar  days  after  plaintiSs 
have  been  provided  the  additional 
information,  whichever  is  later,  the 
United  States  after  consulting  with  New 
York  shall  provide  written  notioe  to 
ARS  and  the  trustee,  if  there  is  one. 
stating  whether  or  not  it  objects  to  the 
proptwed  divestiture.  If  the  United 
States  tails  to  object  within  the  period 
specified,  or  if  the  United  States 
provides  written  notice  to  ARS  and  the 
trustee,  if  there  is  one,  that  it  does  not 
object,  then  the  divestiture  may  be 
consiunmated,  subject  only  to  ARS' 
limited  right  to  object  to  the  sale  under 
Section  V  (B)  of  this  Final  Judgment.  A 
divestiture  proposed  under  Section  IV 
shall  not  be  consummated  if  the  United 
States  objects  to  the  identity  of  the 
proposed  purchaser  or  purchasere. 
Upon  objection  by  the  United  States,  or 
by  ARS  under  the  proviso  in  Section  V 
(B),  a  divestiture  proposed  under 
Section  V  shall  not  be  consummated 
unless  approved  by  the  Court. 

IX.  Financing 

ARS  is  ordered  and  directed  not  to 
finance  all  or  any  part  of  any  purchase 
by  an  Acquirer  made  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment 
without  the  prior  written  consent  of  the 
United  States. 


X.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment  and 
every  thirty  (30)  calendar  days  thereafter 
until  the  divestiture  has  been 
completed,  whether  punuant  to  Section 
IV  or  Section  V  of  this  Final  Judgment. 
ARS  shall  deliver  to  plaintiffii  an 
affidavit  as  to  the  Isct  and  manner  of 
ARS'  compliance  with  Section  IV  or  V 
of  this  Final  Judgment.  Each  such 
affidavit  shall  indude.  inter  alia,  the 
name,  address  and  telephone  number  of 
eech  person  who,  at  any  time  after  the 
period  covered  by  the  last  such  report, 
was  contacted  by  ARS.  or  their 
representstives.  made  an  offiar  to 
acquire,  expressed  an  interest  in 
aoquiring.  entered  into  negotiations  to 
acqtiira,  or  made  an  inquiry  about 
aoquiring,  any  interest  in  the  Lincoln 
Assets  or  the  WCMF-AM  Assets,  and 
shall  describe  in  detail  each  contact 
with  any  such  persm  during  that 
period.  Each  such  affidavit  shall  also 
include  a  description  of  the  efiorts  that 
ARS  has  taken  to  solicit  a  buyer  for  the 
Uncohi  Assets  and  the  WCMF-AM 
Assets. 

B.  Within  twenty  (20)  calendar  days 
following  the  entry  of  this  Final 
Judgment.  ARS  and  Great  Lakes  shall 
deliver  to  plaintiffs  an  affidavit  as  to  the 
(act  and  manner  of  their  compliance 
with  Section  VI  of  this  Final  Judgment. 

C.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment.  ARS 
shall  deliver  to  plaintiffs  an  affidavit 
which  describes  in  reasonable  detail  all 
actions  ARS  has  taken  and  all  steps  ARS 
has  implemented  on  an  on-going  basis 
to  preserve  WHAM-AM.  WPXY-FM. 
WVOR-FM  and  WHTK-AM  pursuant  to 
Section  VII  of  this  Final  Judgment.  ARS 
shall  deliver  to  plaintifb  an  affidavit 
describing  any  changes  to  the  efi^orts 
and  actions  outlined  in  its  earlier 
affidavit(s)  filed  punuant  to  this  Section 
within  fifteen  (IS)  calendar  days  after 
such  change  is  implemented. 

D.  ARS  shall  preserve  all  records  of 
all  efforts  made  to  preserve  WHAM- 
AM.  WPXY-FM.  WVOR-FM  and 
WHTK-AM  and  to  divest  the  Lincobi 
Asseto  and  the  WCMF-AM  Assets. 

XI.  Notice 

A.  Unless  such  transaction  is 
otherwise  subject  to  the  reporting  and 
waiting  period  requirements  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976,  as  amended,  IS  U.S.C.  18a 
(the  "HSR  Act"),  ARS,  without 
providing  advance  notification  to  the 
plaintiffs,  shall  not  directly  or  indirectly 
acquire  any  assets  of  or  any  interest, 
including  any  financial,  security,  loan, 
equity  or  management  interest,  in  any 
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Non-ARS  Radio  Station;  provided, 
however,  that,  where  not  infxmsistMit 
with  the  HSR  Act.  ARS  need  not 
provide  netice  under  this  provision  for 
an  acquisition  of  any  one.  but  not  more 
than  one.  of  any  Class  A  Licmiaed  FM 
radio  station  in  the  Rochester  Area  other 
than  WDKX.  103.9  FM.  and  WMAX, 
106.7  FM.  or  their  suocessMS. 

B.  ARS  and  Great  Lakes,  without 
providing  adyance  notification  to  the 
plaintiffs,  shall  not  directly  or  indirectly 
enter  into  any  agreement  or 
understanding  that  would  allow  ARS  or 
Great  Lakes  to  market  or  sell  advertising 
time  or  to  establish  advertising  prices 
for  any  Non-ARS  Radio  Station. 

C.  Notification  described  in  (A)  and 
(B)  above  shall  be  provided  to  the 
plaintiffs  in  the  same  format  as,  and  per 
the  instructions  relating  to.  the 
Notification  and  Report  Form  set  forth 
in  the  Appendix  to  Part  803  of  Title  16 
of  the  Code  of  Federal  Regulations  as 
amended,  except  that,  in  the  case  of 
ARS,  the  information  requested  in  Items 
5-9  of  the  instructions  must  be  provided 
only  with  respect  to  ARS  Rochester 
Radio  Stations.  Notification  shall  be 
provided  at  least  thirty  (30)  days  prior 
to  aoquiring  any  such  interest  or 
entering  any  such  agreement  covered  in 
(A)  or  (B)  above,  and  shall  include, 
beyond  what  may  be  required  by  the 
applicable  instructions,  the  names  of  the 
principal  representatives  of  the  parties 
to  the  agreement  who  negotiated  the 
agreement,  and  any  management  or 
strategic  plans  discussing  the  proposed 
transactioil.  If  within  the  30-day  period 
after  notification,  representatives  of  the 
plaintiffs  make  a  written  request  few 
additional  information,  ARS  or  Great 
Lakes  shall  not  consummate  the 
proposed  transaction  or  agreement  until 
twenty  (20)  days  after  submitting  all 
such  addition^  information,  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and. 
where  appropriate,  granted  in  the  same 
manner  as  is  applicable  under  the 
requirements  and  provisions  of  the  HSR 
Act  and  rules  promulgated  thweunder. 

D.  This  Section  shall  be  broadly 
construed  and  any  ambiguity  ot 
uncertainty  regarding  the  filing  of  notice 
under  this  Section  shall  be  resolved  in 
favor  of  filing  notice. 

Xn.  Compliance  Inspection 

For  the  purpose  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authori^d  representatives  of 
the  plaintiffs,  including  consultants  and 
other  persons  retained  by  the  plaintiffs, 
shall,  upMin  written  request  of  the 
United  States  Attorney  General,  or  of 


the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  or  of  the  New 
York  Attorney  Genmal,  and  on 
reasonable  notioe  to  defendants  made  to 
their  principal  offices,  permitteck 

(1)  Access  during  office  hours  of 
defsiidants  to  inspect  and  copy  all  bocdcs, 
ledgers,  accounts,  oonespondenoe, 
mem(H«nda  and  other  nootda  and 
docunwnta  in  the  passenkm  or  under  tha 
control  of  debndants,  who  may  have  counsel 
present,  relating  to  any  matters  contained  in 
this  Final  Judgment;  and 

(2)  Subject  to  the  reasonable  amvenience 
of  defondants  and  without  restraint  or 
interfntence  &t»n  them,  to  intnview 
directors,  officers,  employeei  and  agents  of 
defendants,  who  may  have  counsel  present, 
Tsgardlng  any  such  meters. 

B.  Upon  the  written  request  of  the 
United  States  Attorney  General,  or  of 
the  Assistant  Attorney  Gmeral  in  charge 
of  the  Antitrust  Division,  or  of  the  New 
Yatk  AtttHney  General,  made  to 
defendants'  principal  offices, 
defendants  uiall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  of  the  mattera  contained 
in  this  Final  Judgment  as  may  be 
requested. 

C.  No  information  w  documents 
obtained  by  the  means  provided  in  this 
Section  Xn  shall  be  divulged  by  any 
representative  of  the  United  States  or 
New  Yorin  to  any  pwson  other  than  a 
duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States  or 
the  State  of  New  Yori(.  except  in  the 
course  of  legal  proceedings  to  which 
either  plaintiff  is  a  party  (including 
grand  jury  proceedings),  or  for  the 
purpose  of  securing  compliance  with 
this  Final  Judgment,  or  as  otherwise 
reqtiired  by  law. 

'  D.  If  at  the  time  information  or 
documents  an  furnished  by  any 
defendant  to  plaintifb,  and  sudi 
defendant  represents  and  identifies  in 
writing  the  material  in  any  such 
informaticm  or  documoits  to  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Fedoal  Rules 
of  Civil  Prooedxire.  and  such  defmdant 
marks  each  potinent  page  of  such 
material,  "Subject  to  claim  of  protection 
under  Rule  26(c)(7)  of  the  Fedwal  Rules 
of  avil  Procediue,"  then  ten  (10) 
calendar  days'  notice  shall  be  given  by 
plaintiffB  to  such  defendant  prior  to 
divu^ing  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  such  defendant  is 
not  a  party. 

Xin.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
at  any  time  for  such  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  for  the  construction, 


implementation  or  modificatian  of  any 
provisions  of  this  Finsl  ftidgmont.  kx 
the  enforoement  of  comphance 
herewith,  and  for  the  punishment  of  sny 
vif^ticm  hereof. 

XIV.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversaty  of  the  dttte  of  its 
entry. 

XV.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated:    

United  States  District  Judgo 


CompetitiTe  Impact : 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C 
16(b)-(h),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Finsl 
Judgmoit  submitted  for  entry  in  this 
dvil  sntitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

The  plainti^  filed  a  civil  antitnist 
Complaint  on  Octdier  24, 1996.  alleging 
that  the  proposed  acquisition  of  The 
Lincoln  Group.  LJ'.  ("Lincoln")  by 
American  Radio  Systems  Corpcntition 
("ARS")  would  violate  Section  7  of  the 
Clayton  Act,  15  U.S.C  18,  and  that  the 
Joint  Sales  Agreement  ("JSA")  between 
ARS  and  Great  Lakes  Wireless  Talking 
Machine  LLC  ("Great  Lakes")  violates 
Section  1  of  the  Sherman  Act,  15  U.S.C. 
1.  Thetk)mpliant  alleges  that  ARS  and 
Lincoln  own  and  operate  three  and  four 
radio  stations  respectively  in  the 
Rochester,  New  York  area.  In  addition, 
ARS  has  a  JSA  with  a  radio  station 
owned  by  Great  Lakes  (WNVE-f^, 
allowing  ARS  post-mwger  to  control  the 
sale  of  advertising  time  on  an  eigjith 
station  as  well.  This  aoquisitim  would 
allow  ARS  to  control  advertising  time 
on  six  of  the  top  eight  radio  st^ons  in 
the  Rochester  area.  As  a  result,  the 
combination  of  these  companies  would 
substantially  lessen  oompstiti<Hi  in  the 
sale  of  radio  advertising  time  in 
Rochester,  New  York  and  the 
surrounding  area. 

Moreover,  the  Complaint  alleges  that, 
beginning  at  least  as  early  as  October  1, 
1995  and  continuing  to  this  day,  ARS 
and  Great  Lakes  entered  into  a  contract, 
the  purpose  of  which  is  the  elimination 
of  all  pricing  competition  between  two 
rival  radio  stations,  to  the  detriment  of 
pim±asere  of  radio  advertising  time  in 
the  Rochester  area.  As  such,  it 
constitutes  an  illegal  contract  in 
restraint  of  interstate  trade  and 
commerce. 
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The  prayer  for  relief  aeeks:  (a) 
Adjudication  that  ARS's  propoaed 
acquisition  of  Lincoln  would  violate 
Section  7  of  the  Clayton  Act;  (b) 
adiudication  that  ARS'  JSA  with  Great 
Lakes  is  a  violation  of  Section  1  of  the 
Sherman  Act;  (c)  preliminary  and 
permanent  injunctive  relief  preventing 
the  consummation  of  the  propoaed 
acquisition  and  enjoining  the 
continuation  of  the  JSA:  (d)  an  award  to 
the  United  States  of  the  costs  of  this 
action;  and  (e)  such  other  relief  as  is 
proper. 

Shortly  before  this  suit  was  Bled,  a 
proposed  settlement  was  reached  that 
permits  ARS  to  complete  its  acquisition 
of  Lincoln,  yet  preserves  comp^tion  in 
the  market  for  which  the  transaction 
would  raise  signiflcant  competitive 
concerns.  A  Stipulation  ancl  proposed 
Final  Judgment  embodying  the 
settlement  were  filed  at  the  same  time 
the  Complaint  was  filed. 

The  propoaed  Final  Judgment  orders 
ARS  to  divest  WHAM-AM  and  WVOR- 
FM,  both  currently  owned  by  Lincoln, 
and  WCMF-AM.  currently  owned  by 
ARS.  Unless  the  United  States  granU  a 
time  extension,  ARS  must  divest  these 
radio  stations  either  within  six  months 
after  the  filing  of  the  Final  Judmient,  or 
within  five  (5)  business  days  aner  notice 
of  entry  of  the  Final  Judgment, 
whichever  is  later.  If  ARS  does  not 
divest  WCMF-AM  and  the  Lincoln 
Assets  within  the  divestiture  period,  the 
Court  may  appoint  a  trustee  to  sell  the 
assets.  The  proposed  Final  Judgment 
also  requires  ARS  to  ensure  that,  until 
the  divestiture  mandated  by  the  Final 
Judgment  has  been  accomplished,  all  of 
Lincoln's  present  stations  (including 
WHAM-AM  and  WVOR-FM)  will  be 
operated  independently  as  viable, 
ongoing  businesses,  and  kept  separate 
and  apart  from  ARS'  other  Rochester 
radio  stations.  Further,  the  proposed 
Final  Judgment  requires  ARS  to  give  the 
United  States  prior  notice  as  to  certain 
future  radio  station  acquisitions  in 
Rochester. 

In  addition,  the  Final  Judgment 
requires  ARS  and  Great  Lake*  to 
terminate  the  |SA  that  allows  ARS  to 
sell  radio  advertising  time  for  WNVE 
within  five  (5)  business  days  afier 
receiving  notice  of  entry  of  the  Final 
Judgment,  and  to  cease  and  desist  fitim 
entering  into  any  future  joint  sales 
agreements  between  them  in  the 
Rochester,  New  York  Metro  Survey 
Area.  ARS  and  Great  Lakes  also  must 
terminate  their  "Option  Agreement" 
dated  September  28,  1995.  between 
them,  within  five  (5)  business  days  after 
receiving  notice  of  the  entry  of  the  Final 
Judgment,  unless  ARS  has  first  assigned 
this  agreement  to  any  entity  or  entities 


acquiring  either  the  Lincoln  Asaeta  or 
WCMF-AM.  Puithennore.  the  proposed 
Final  Judgment  requires  ARS  and  (keet 
Lakes  to  give  the  United  Statea  prior 
notice  before  enterina  any  futiue 
agreements  that  would  grant  ARS  or 
Great  Lakes  the  right  to  aell  advertising 
time  or  to  eatabliah  advaitiaing  prices 
for  non-ARS  radio  stations  in  Rochester. 

The  plaintiSi  and  the  defiandants 
have  stipulated  that  the  propoeed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
propoeed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  Jurisdiction  to 
construe,  modify,  or  eoforoe  the 
provisions  of  the  proposed  Final 
Judgment  and  to  pimish  violations 
thereof. 

II.  The  Alleged  Violations 

A.  The  Defendants 

Oefiendant  ARS  is  a  Delaware 
corporation  with  its  headquarters  in 
Boston.  Massachusetts.  It  currently 
owns  and  operates  62  radio  stations  in 
14  metropolitan  areas  in  the  United 
States.  In  1995,  ARS  reported  toUl  net 
revenues  of  approximately  $97  million. 
ARS  owns  three  radio  stations  in 
Rochester,  and  sells  advertising  for  one 
other  radio  station  (WNVE)  under  a  JSA. 

Lincoln  is  a  New  York  limited 
partnership  headquartered  in  Syracuse, 
New  York.  Lincoln  owns  four  radio 
stations  in  Rochester  and  two  in  Salem. 
Ohio.  Great  Lakes  is  a  New  York  limited 
partnership  headquartered  in  East 
Rochester,  New  York.  It  owns  one  radio 
station  in  Rochester,  WNVE-FM 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violations 

On  February  23. 1996.  ARS  agreed  to 
purchase  Lincoln  for  approximately 
S30.5  million.  As  a  result  of  the 
propoeed  transaction;  ARS  would  own 
or  have  the  right  to  sell  advertising  for 
six  of  the  top  eight  radio  stations  in 
Rochester. 

ARS  and  Great  Lakes  formerly 
competed  for  the  business  of  locsl  and 
national  companies  seeking  to  advertise 
in  the  Rochester  area.  This  competition 
ended  aftor  ARS  and  Great  Lakes 
entered  into  a  JSA  on  September  28, 
1995,  giving  ARS  exclusive  control  over 
the  sale  of  advertising  on  Great  Lakes' 
radio  station.  WNVE-FM.  The  JSA 
eliminated  rivalry  between  direct 
competitors,  to  the  detriment  of  radio 
advertisers,  without  realizing  any 
procompetitive  benefits. 

The  proposed  acquisition  between 
ARS  and  Lincoln  and  the  JSA  between 
ARS  and  Great  Lakes  precipitated  the 
Government's  suit. 


C  Anticompetitive  Consequences  of  the 
Propoeed  Merger 

1.  Sale  of  Radio  Advertising  Time  in 
Rochester.  The  Complaijit  alleges  that 
the  provision  of  advertising  time  on 
radio  stations  serving  the  Rochester, 
New  York  Metro  Survey  Aree  ("MSA") 
constitutes  a  line  of  commerce  and 
section  of  the  country,  or  relevant 
market,  for  antitrust  purposes.  The 
Rochester  MSA  is  the  geographical  unit 
for  which  Arbltron  furnishes  radio 
stations,  advertisen.  and  advertising 
agendee  in  Rochester  with  data  to  aid 
in  evaluating  radio  audisnos  size  snd 
composition.  The  Rochester  MSA 
includes  six  counties:  Monroe:  Wayne: 
Ontario;  Livingston;  Genesee  snd 
Orleans.  Local  and  national  advertising 
that  is  placed  on  radio  stations  writhin 
the  Rochester  MSA  is  aimed  at  reaching 
listening  audiences  in  the  Rochester 
MSA.  and  radio  stations  outside  of  the 
Rochester  MSA  do  not  provide  effective 
access  to  this  audience.  Hius, 
advertisers  would  not  buy  enough 
advertising  time  from  radio  stations 
located  outside  of  the  Rochester  MSA  to 
defisat  a  small  but  significant 
nontransitory  increase  in  radio 
advertising  prices  within  the  Rochester 
MSA. 

Radio  advertising  time  is  sold  by 
radio  stations  directly  or  through  their 
national  representatives.  Radio  stations 
generate  almost  all  of  their  revenues 
Irom  the  sale  of  advertising  time  to  local 
and  national  advertisers. 

Many  local  and  national  advertisers 
purchase  radio  advertising  time  in 
Rochesto'  because  such  advertising  is 
preferable  to  advertising  in  other  media 
for  their  specific  needs.  For  such 
advertisers,  radio  time:  may  be  less 
expensive  and  more  cost-efficient  than 
other  media  at  reaching  the  advertiser's 
target  audience  (individuals  most  likely 
to  purchase  the  advertiser's  products  or 
services);  may  reach  certain  target 
audiences  that  cannot  be  reached  as 
effectively  through  other  media;  or  may 
offer  promotional  opportimities  to 
advertisers  that  they  cannot  exploit  as 
effactively  using  other  media.  For  these 
reasons,  many  local  and  national 
advertisers  in  Rochester  who  purchase 
radio  advertising  time  view  radio  either 
as  a  necessary  advertising  medium  for 
them,  or  as  a  necessary  advertising 
complement  to  other  media. 
*  Although  some  local  and  national 
advertisers  may  switch  some  of  their 
advertising  to  other  media  rather  than 
absorb  a  price  increase  in  radio 
advertising  time  in  Rochester,  the 
existence  of  such  advertisers  would  not 
prevent  radio  stations  from  profitably 
raising  their  prices  a  small  but 
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significant  amount  to  those  advertisers 
vmo  have  strong  preferences  for  using 
radio  over  other  media  for  some  or  all 
of  their  advertising  campaigns.  Radio 
stations,  which  negotiate  prices 
individually  with  advertisers,  can 
identify  those  advertisers  with  strong 
radio  preferences.  Consequently,  radio 
stations  can  charge  different  advertisers 
difiisrent  rates.  Because  of  this  ability  to 
price  discriminate  between  different 
customns.  radio  stations  may  charge 
higher  prices  to  advertisers  that  view 
radio  as  particularly  effective  for  their 
needs,  while  maintaining  lower  prices 
for  other  advertisers. 

2.  Harm  to  Competition.  The 
Complaint  alleges  that  ARS'  proposed 
acquisition  of  Lincoln  would  lessen 
competition  substantially  in  the 
provision  of  radio  advertising  time  in 
the  Rochester  MSA.  The  proposed 
acquisition  would  create  furUier  market 
concentration  in  an  already  highly 
concentrated  market,  and  ARS  would 
control  a  substantial  share  of  the 
advertising  revenues  in  the  market.  ARS 
presently  controls  approximately  34% 
of  all  radio  advertising  revenues  in 
Rochester  (including  its  JSA  with  Great 
Lakes),  and  its  market  share  would  rise 
to  approximately  64%  after  the 
profiosed  merger.  According  to  the 
Herfindahl-Hlrschman  Index  ("HHI"),  a 
widely-used  measure  of  market 
concentration  defined  and  explained  in 
Exhibit  A  hereto,  the  pre-merger  HHI  in 
this  market  is  2704.  which  would  rise  to 
4744  after  the  meiger,  with  a  change  of 
2040.  This  substantial  increase  in 
concentration  will  reduce  competition 
and  lead  to  higher  prices  and  reduced 
services. 

Advertisers  select  radio  stations  to 
reach  a  large  percentage  of  their  target 
audience  based  upon  a  number  of 
factors,  including,  inter  alia,  the  size  of 
the  station's  audience  and  the 
characteristics  of  its  audience.  Many 
advertisers  seek  to  reach  a  laige 
percentage  of  their  target  audience  by 
selecting  those  stations  whose  audience 
best  correlates  to  their  target  audience. 
If  a  niunber  of  stations  efficiently  reach 
that  target  audience,  advertisers  benefit 
from  the  competition  among  such 
stations  to  offer  better  prices  or  services. 
Today,  several  ARS  and  Lincoln  stations 
compete  head-to-head  to  reach  the  same 
audiences  and,  for  many  local  and 
national  advertisers  buying  time  in 
Rochester,  they  are  close  substitutes  for 
each  other  based  on  their  specific 
audience  characteristics. 

During  price  negotiations  between 
advertisers  and  radio  stations, 
advertisers  will  provide  the  stations 
with  information  about  their  advertising 
needs,  including  their  target  audience 


and  the  desired  frequoicy  and  timing  of 
ads.  Radio  stations  thus  have  the  abiUty 
to  charge  advertisers  difiiaring  prices 
after  asswnring  the  number  and 
attractiveness  of  alternative  radio 
stations  that  can  meet  a  particular 
advertiser's  specific  target  audience 
needs. 

After  the  merger,  advertisers 
attempting  to  reach  certain  audiences 
who  now  mostly  listen  to  ARS  and 
Lincoln  stations  would  face  less 
desirable  choices  if  they  buy  time  sj^ely 
from  firms  other  than  the  merged 
entities  in  order  to  reach  these 
audiences.  Because  advertisers  seeking 
to  reach  these  audiences  would  have 
inferior  alternatives  to  the  merged  entity 
as  a  result  of  the  merger,  the  acquisition 
would  give  ARS  the  ability  to  raise  its 
rates  and  reduce  the  qiiality  of  its 
service. 

The  Department  also  considered  how 
the  proposed  merger  would  concentrate 
Rochester's  strongest  radio  signals  into 
the  hands  of  a  sii^e  entity.  After  the 
merger.  ARS  would  own  four  of  the 
seven  Class  B  FM  license  radio  stations 
in  the  Rochester  area,  and  would  have 
controlled  advertising  on  a  fifth  Class  B 
FM  license  radio  station  through  its  JSA 
with  Great  Lakes.  ARS  would  also  own 
the  area's  only  clear  channel  AM 
station.  The  meiger  would  therefore 
have  given  ARS  control  over  advertising 
on  six  of  Rochester's  eight  most 
powerfiil  radio  signals. 

If  ARS  raised  prices  or  lowered 
services  to  those  advertisers  who  buy 
ARS  and  Lincoln  stations  because  of 
their  strength  in  delivering  access  to 
certain  specific  audiences.  non-ARS 
radio  stations  in  Rochester  would  not  be 
induced  to  change  their  formats  to 
attract  a  greater  share  of  the  same 
listeners  and  to  serve  better  those 
advertisers  seeking  to  reach  such 
listeners.  Successhil  radio  stations  are 
unlikely  to  imdertake  a  format  change 
solely  in  response  to  small  but 
significant  increases  in  price  being 
charged  to  advertisers  by  a  multi-station 
firm  such  as  ARS,  because  they  would 
likely  have  to  give  up  their  existing 
audiences.  Less  successful  stations  that 
change  format  may  still  not  attract 
enough  listeners  to  provide  a  suitable 
alternative  to  the  merged  entity. 

New  entry  into  the  Rochester  radio 
advertising  market  is  highly  unlikely  in 
response  to  a  price  iscrease  by  the 
merged  parties.  No  unallocated  radio 
broadcast  frequencies  exist  in  Rochester. 
Also,  stations  located  in  adjacent 
communities  caimot  boost  their  power 
so  as  to  enter  the  Rochester  market 
without  interfering  with  other  stations 
on  the  same  or  similar  frequencies,  a 


violation  of  Fedmal  Communicatians 
Commission  ("FOC")  regulaticuis. 

For  these  reasons,  the  Department 
concludes  that  the  meiger  as  propoeed 
vrould  substantially  lessen  competition 
in  the  sale  of  radio  advertising  time  in 
the  RochestOT  MSA.  eliminate  actual 
competition  between  ARS  and  Lincoln, 
and  lestdt  in  increased  rates  for  radio 
advertising  time  in  the  Rochester  MSA, 
aU  in  violation  of  Section  7  of  the 
Clayton  Act. 

D.  The  JSA  is  an  Illegal  Restraint  of 
Trade 

The  complaint  alleges  that  the  JSA 
between  ARS  and  Great  Lakes  violates 
Section  1  of  the  Sherman  Act.  Before 
entering  into  the  JSA.  Oeat  Lakes 
station  WNVE-FM  competed  with  ARS 
Station  WCMF-^=M  for  advertisers. 
Advertisers  regularly  played  one  of 
these  stations  off  against  the  other  to 
obtain  better  rates  and  increased 
services.  In  the  fall  of  1995,  ARS  and 
Great  Lakes  entered  into  a  JSA  pursuant 
to  which  ARS  exclusively  prices  and 
sells  all  radio  advertising  time  on 
WNVE-FM.  In  return.  ARS  pays  Great 
Lakes  a  monthly  Itmip  sim. 

The  ISA  gives  ARS  complete  control 
over  tlie  sale  of  the  inventory  of  its 
direct  competitor.  In  so  doing,  the  JSA 
eliminates  one  of  the  most  important 
forms  of  competition  between  two  firms 
in  an  open  market:  independent  pricing. 
The  agreement  thus  gives  rise  to  the 
inference  that  it  will  have 
anticompetitive  effects. 

This  is  the  first  JSA  assessed  by  the 
Department.  The  FCC,  though  not 
purporting  to  address  antitrust  issues, 
have  suggested  that,  at  least  in  certain 
circiunstances  (without  addressing  the 
cinnmistances  present  here),  some  JSAs 
may  be  beneficial.  Accordingly,  the 
Department  considered  whether  the  JSA 
possessed  any  redeeming 
procompetitive  virtues.  However,  the 
creators  of  this  JSA  have  not  offered  any 
plausible  procompetitive  justifications 
for  the  JSA,  and  our  examination 
revealed  none. 

Based  on  our  investigation,  we  found 
that  this  JSA  did  not  improve  either  the 
operations  of  the  radio  stations  or  the 
quality  of  their  products.  The  JSA  did 
not  integrate  the  management  or 
operations  of  the  two  stations.  Nor  did 
the  JSA  create  any  procompetitive 
benefits  for  advertisers.  Indeed,  the 
Department  uncovered  evidence  that  the 
JSA  was  created  for  the  simple  purpose 
of  ending  price  competition  between  the 
two  stations.  As  one  key  participant 
explicitly  acknowledged,  the  JSA  was 
entered  into  because  the  two  stations 
"were  fighting  needlessly  over  the 
advertising  dollar." 
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Given  the  ISA's  inherently  suspect 
nature  uid  conspicuous  lack  of 
procorapetitive  virtues,  the  JSA  is  an 
unreeaoiMbie  restraint  that  violates 
Section  1  of  the  Sherman  Acrt.  See 
Federal  Trade  Comm'n  v.  Indian 
Federation  ofDentigts.  476  U.S.  447. 
459  (1966).'  Moreover,  though  not 
neceeaary  to  the  conclusion  that  this 
ISA  is  anticompetilve.  our  investigation 
uncovered  evidence  that,  following  the 
creation  of  the  |SA,  advertising  prices 
increased  despite  a  decline  in 
listenership. 

III.  Explanation  of  the  Propoaed  Final 
Judgfnent 

The  propoaed  Pinal  Judgment  would 
preserve  competition  in  the  sale  of  radio 
advertising  time  in  the  Rochester  MSA. 
It  requirea  the  divestiture  of  WHAM- 
AM.  WVOR-FM  and  WCMF-AM.  It 
ends  AKS'  control  of  WNVE  advertising 
time.  This  relief  will  reduce  the  market 
share  ARS  «vould  have  achieved 
through  tiie  merger  from  over  60  percent 
to  about  40  percent  of  the  Rochester 
radio  market.  The  diveatitures  will 
preaerve  choicea  for  advertiaera  and 
help  anaure  that  radio  advertising  rates 
in  Pnc heater  do  not  increase,  and  that 
services  do  not  decline. 

Unleas  the  United  States  grants  an 
extenskm  of  time.  ARS  must  divest 
WHAM-AM.  WVOR-FM  and  WCMF- 
AM  either  within  six  months  after  the 
Final  Judgment  has  been  Hied  or  within 
five  (5)  business  days  after  notice  of 
entry  of  the  Final  Judgment,  whichever 
is  later.  Until  the  divestitures  take  place, 
all  stations  now  owned  by  Lincoln  will 
be  maintained  as  independent 
competitors  to  the  other  stations  in  the 
Rochester  MSA.  including  the  ARS 
stations. 

If  ARS  fdls  to  diveet  WHAM-AM. 
WVOR-FM  and  WCMF-AM  within  the 
time  periods  speciBed  in  the  Final 
Judgnnent.  the  Court,  upon  application 
of  the  United  States,  shall  appoint  a 
truatee  nooiinated  by  the  United  States 
to  effect  tbeae  divestitures.  If  a  trustee 
is  appointed,  the  propoaed  Final 
ludgmant  provides  that  ARS  will  pay  all 
coats  and  expenses  of  the  trustee  and 
any  proiaasionals  agent  retained  by  the 
trustee.  The  compensation  paid  to  the 
trustee  and  any  persons  retained  by  the 
trustee  shall  tie  both  reasonable  in  light 
of  the  vehie  of  WHAM-AM.  WVOR-FM 
and  WCMF-AM.  and  based  on  a  fee 
anangaroent  providing  the  trustee  with 
an  inoantlve  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished.  After 


■  The  DapaflDMnl  raoogniaaa  that  |SA«  may  dlffiar 
boll)  In  iMr  tarmt  and  In  thair  polantUI  for 
raalizing  ptocmuptiliv  snkiancioa. 


appointment,  the  trustee  wfU  file 
monthly  reports  with  ARS.  the  plaintifEs 
and  the  Court,  setting  forth  the  trustee's 
efforts  to  accomplish  the  divestiture 
ordered  under  the  proposed  Final 
ludgment.  If  the  trustee  has  not 
accomplished  the  divestiture  within  six 
(6)  months  sfter  its  appointment,  the 
trustee  shall  promptly  file  writh  the 
Court  a  report  aetting  forth  (1)  the 
trustee's  efforts  to  accompliah  the 
required  divestiture.  (2)  tlie  reasons,  in 
the  trustee's  iudgment,  why  the  reouired 
divestiture  has  not  been  accompliahed, 
and  (3)  the  trustee's  recommendations. 
At  the  same  time,  the  trustee  will 
furnish  such  report  to  ARS  and  the 
plaintiffs,  who  will  each  have  the  right 
to  be  heard  and  to  make  additional 
recommendations. 

The  propoeed  Final  Judgment  requirea 
that  ARS  maintain  all  stations  now 
owned  by  Lincoln  separate  and  apart 
from  ARS,  pending  divestiture.  The 
Judgment  also  contains  provisions  to 
ensure  that  these  Lincoln  stations  will 
be  preaerved,  so  that  the  stations  after 
divestiture  will  remain  viable, 
aggreaaive  competitors. 

In  addition,  tne  propoaed  Pinal 
ludgment  requires  ARS  and  Great  Lakes 
to  terminate  the  WNVE  Joint  Sales 
Agreement  within  five  (5)  business  days 
after  notice  of  entry  of  tlie  Final 
ludgmant.  and  to  oeaae  and  deaiat  from 
entering  into  any  future  )olnt  sales 
agreements  between  tham  in  the 
Rochester  area.  This  prohibition 
prevents  the  parties  from  re-entering 
what  the  Depertment  haa  already 
determined  would  be  an  illegal  contract, 
and  is  designed  to  prevent  s  recurrence 
of  a  violation  of  Section  1  of  the 
Sherman  Act,  not  merely  as  a  way  to 
guard  against  another  poaaible  violation 
of  Section  7  of  the  Claytmi  Act. 

Moreover.  ARS  and  Great  Lakes  must 
terminate  the  WNVE  Option  Agreement 
(which  givea  ARS  the  right  to  purchase 
WNVE)  within  five  (5)  business  days 
after  notice  of  entry  of  the  Final 
ludgment.  unleaa  the  option  has  been 
assigned  to  one  of  the  entities  that  is 
buying  either  WHAM-PM.  WVOR-FM 
or  WCMF-AM.  This  prohibition 
prevents  further  incraeses  in 
concentration  by  ARS  without 
providing  the  government  with 
adequate  notice. 

The  propoeed  Final  Judgment  also 
prohibits  ARS  from  entering  into  certain 
agreements  with  other  Rochester  radio 
stations  without  prdViding  at  least  thirty 
(30)  days'  notice  to  the  Department  of 
lustice.  Specifically,  ARS  must  notify 
the  Department  before  acquiring  any 
significant  interest  in  another  Rochester 
radio  station,  except  for  acquisition  of 
one  additional  Class  A-Uoense  FM 


radio  ststion  in  the  Rochester  MSA 
other  then  WDiCX-FM  or  WMAX-FM. 
Acquisitions  beyond  this  would  raise 
competitive  concerns  but  might  be  too 
small  to  be  otherwise  reportable  under 
the  Hart-Scott-Rodino  ("HSR") 
premerger  notification  prooeas. 

Moreover.  ARS  and  Great  Lakes  may 
not  agree  to  sell  radio  advertising  time 
for  any  other  Rochester  radio  station,  or 
have  any  other  Rochester  radio  station 
sell  advertising  time  for  them,  without 
providing  the  United  States  with  notice. 
This  provision  ensures  that  the 
Department  wdU  raoeive  advance  notice 
of  any  acquiaition,  or  agreements, 
through  which  ARS  or  Greet  Lakes 
would  increase  the  amount  of 
advertising  time  on  radio  stations  that 
they  can  sell.  In  particular,  this 
provision  requires  ARS  and  Oeat  Lakes 
to  notify  the  Department  before  they 
enter  into  any  Joint  sales  agreements 
("JSAs"),  whiere  one  station  takes  over 
another  station's  advertising  time,  or 
enter  into  any  local  marketing 
agreements  ("LMAs"),  where  one 
station  takea  over  another  station's 
broadcasting  and  advertiaing  time,  in 
the  Rochester  sree.  Agreements  whereby 
ARS  sells  advertising  for  or  manages 
other  area  radio  station  would 
eCfsctively  increase  ARS'  market  share 
in  the  Rochester  MSA.  In  analyzing  the 
Rochester  radio  market,  the  Department 
treated  ARS'  preeent  JSA  station  as  if 
ARS  owned  it  outright  DespMe  their 
clear  competitive  significance,  JSAs 
probably  would  not  be  reportable  to  the 
Department  under  HSR  'Thus,  this 
provision  in  the  decree  ensures  that  the 
Depertment  will  receive  notice  of  and  be 
able  to  act,  if  appropriate,  to  stop  any 
agreements  that  might  have 
anticompetitive  effects  in  the  Rochester 
market. 

The  relief  in  the  prt^xieed  Final 
Judgment  is  intended  to  remedy  the 
competitive  effects  of  the  propoeed 
acquisition  of  Lincoln  by  ARS,  and  to 
eliminate  a  contract  between  ARS  and 
Graat  Lakes  that  constitutes  an  illegal 
restraint  of  trade.  NothiiK  in  this  Final 
Judgment  is  intended  to  Omit  the 
plaintiffi'  ability  to  investigate  or  to 
bring  actiona.  where  appropriate. 
cbalMnging  other  past  or  hiture 
activities  of  ARS  or  Greet  Lakes  in  the 
Rochester  MSA,  including  their  entry 
into  other  JSAs,  LMAs,  or  other 
agreements  related  to  the  sale  of 
advertising  time. 

/v.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Gayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
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bring  suit  in  federal  court  to  recover 
three  times  the  dam^es  the  person  has 
sufined,  as  well  as  costs  and  leascHiable 
attorneys'  fses.  Entry  of  the  pn^xieed 
Final  Judgment  will  neither  impair  nor 
assist  the  Dringing  of  any  private 
antitrust  dsmage  action.  Under  the 
provisions  of  Section  S(a)  of  the  Clayton 
Act.  IS  U.S.C  16(a).  the  propcwed  Final 
Judgment  has  no  piima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modificatiott  of  the  Proposed  Final 
Judgment 

The  plaintifh  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisicms  of 
the  APPA.  provided  that  the  United 
States  has  not  Mrithdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgnent  is  in  the  public  interest. 

The  APpA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
efiiective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  propoaed  Final 
Judgmwtt.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  SUtes  will 
evaluate  and  reapond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  [Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  Ilie 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Craig  W.  Conrath,  Chief. 
Merger  Task  Force,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Stieet.  N.W.;  Suite  4000. 
Washington.  D.C.  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  that 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
the  modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

V7.  Alternatives  to  the  Proposed  Final 
Judgment 

The  plaintiffs  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of 
their  Complaint  against  defendants.  The 
plaintiffs  are  satisfied,  hovraver.  that  the 
divestiture  of  the  Lincoln  Assets,  the 
termination  of  the  JSA  between  ARS 


and  Great  Lakes,  and  other  relief 
contained  in  the  propoaed  Final 
Judgment  will  preserve  viable 
competition  in  the  sale  of  radio 
advertising  time  in  the  Rochester  MSA. 
llius,  the  proposed  Final  Judgment 
would  adiieve  the  relief  the 
Government  would  have  obtained 
through  litigation,  but  avoids  the  time, 
expense  dm  unccntainty  of  a  full  trial 
on  the  merits  of  the  Complaint. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgment  in  antitrust  caaes 
brought  by  the  United  States  be  subject 
to  a  sbfXy  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
ma^ng  that  determination,  the  court 
may  consider — 

(1)  The  competitive  impact  <rf  such 
judnnant,  incniding  tarmination  of  alleged 
violatioDS,  provisians  for  eafnosment  and 
modificatioii.  duradoo  or  relief  sought, 
anticipated  efbcts  of  altsmative  remedies 
actuaUy  oonsidsred,  and  any  otlier 
consideretioDS  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  sudi  judgment 
upon  the  public  generally  and  individuals 
allMing  specific  injury  firam  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  ficom  a  determination  of  the  issues 
at  trial. 

15  U.S.C  16(e).  As  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit 
recenUy  held,  this  statute  permits  a 
court  to  consider,  among  other  things, 
the  relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  suffidenUy  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft,  56  F.3d  1448, 
1461-62  (D.C  Cir.  1995). 

In  conducting  this  inquiry,  "(t]he 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  efiisct 
of  vitiating  the  benefits  of  prompt  and 
less  costlv  settlement  through  the 
consent  decree  process."  ^  Rather, 


<  lis  Otng.  Itoc.  24596  (1973).  See  United  ^atas 
V.  GUIeOe  Co.,  406  F.  Supp.  713.  715  (D.  Mas*. 
1975).  A  "public  interatt"  detannination  can  ba 
made  properly  on  the  liaaia  of  the  Q>mpetitive 
Impact  Statement  and  Rasponae  to  Comment!  filed 
purauant  to  the  APPA.  Altiiough  tha  APPA 
authorizea  the  use  of  additional  procedurat.  15 
U.S.C.  lS(f),  thoae  procedures  are  diacretionary.  A 
court  need  not  invoke  any  of  them  unleaa  it  believet 
that  the  comment*  have  raised  significant  issues 
and  tliat  further  proceedings  would  aid  the  court  in 
reaolving  those  issues.  See  RR.  Rep.  93-1463.  SSrd 
Cong.  2d  Seas.  8-9  (1974).  reprinted  in  U.S.CCJVN. 
6535.  6538. 


(albeent  a  showing  of  GORupt  fyinra  of  dM 
government  to  dischaigB  Us  doty.  dM  Court, 
in  making  its  piddle  intarast  cfiachacBi  its 
duty,  tha  Court  hi  makiag  its  public  ialHast 
finding,  should  *  *  *  carefully  coosidar  te 
explanations  (rf  die  govammsBt  in  the 
competitive  Impect  statement  and  its 
responses  to  mmmants  in  ordsr  to  dstarmine 
whether  those  explanations  ars  fsaaiaiBhis 
under  die  drcunutances. 

United  States  v.  hBd-Ammca 
Dairymen.  Inc..  1977-1  Trade  Cas. 
1 61,508,  at  71,980  (WD.  Mo.  1977J. 

Accordingly,  with  respect  to  the 
adequacy  of  die  relief  aecured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public"  United 
States  v.  BNS.  Inc.,  858  F.2d  456,  462 
(9th  Or.  1988),  citing  United  States  v. 
Bechtel  Corp..  648  F.2d  660,  666  (9th 
dr.),  cert,  denied,  454  U.S.  1083  (1981): 
see  also  Wcrosoft.  56  F.3d  at  1460-62. 
Precedent  requires  that 

the  halsnring  of  otHnpeting  social  and 
political  intnests  afiEscted  by  a  proposed 
antitrust  consent  decree  must  he  Mt  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  GeneraL  The  oourt'i  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  puhlic  in  consenting 
to  the  decree.  The  court  is  requiied  to 
determine  not  «vhethar  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "¥rithin  the  reaches 
of  the  public  interest."  Mora  elaborate 
requirements  might  imdarmine  the 
efbctivaness  of  antitrust  enforcement  by 
consent  decree.* 

The  proposed  Final  Judgment,  therefore, 
shoidd  not  be  reviewed  under  a 
standard  of  whether  its  it  certain  to 
eliminate  every  anticompetitive  effsct  of 
a  particular  practice  or  vdiether  it 
mandates  certainty  of  free  oompetiticm 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(A) 
proposed  decree  must  be  approved  even 
if  it  Ml  short  of  the  remedy  the  court 
woidd  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  inter- 
est'"* 


'fiachts/,  648  F.2d  666  (dtationa  omitted) 
(etm>hasU  added);  see  BSS.  858  F.2d  at  463;  United 
States  V.  National  Broadca^ing  Co..  449  F.  Supp. 
1127, 1143  (CO.  Cal.  1978):  GiUeUe,  406  F.  Supp. 
at  716.  See  alto  Micmeoft,  56  F.3d  at  1461  (whether 
"the  remediea  (obtained  in  the  decrae  are!  ao 
inconsonant  with  the  allagationa  charged  as  to  Ul 
outside  of  the  'reaches  of  the  public  interast'  ") 
(citations  omitted). 

*  United  States  v.  American  Tel.  and  Tel  Co..  552 
F.  Supp.  131. 151  P.D.C  1962).  aff'd.  sub  nom. 
Maryland  V.  United  States,  460  U.S.  1001  (1963). 
quoting  Gillette  Co.  406  F.  Supp.  at  716  (dutions 
omitted);  United  States  v.  AJcan  Aluminum.  Ltd.. 
605  F.  Supp.  619.  622  (WJ).  Ky.  1985). 
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Thia  is  atroiifi  and  efliBctive  relief  that 
should  fully  address  the  competitive 
hmrm  poeea  by  the  propoeed  merger  and 
the  ISA. 

Vnj.  Detennincitive  [kxuments 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  judgment. 

Respectfully  submitted, 
Dando  B.  Cslllni. 

Mergar  Tatk  Forc9,  U.S.  Department  of 
Justice,  Antitrust  DMtion.  140 J  H  Street, 
N. W. : Suite 4000.  Washington, DC. 20530. 
(202)307-0001. 

Datsd:  October  24. 1996. 

Exhibit  A— Definition  ofHHI  and 
Calculations  for  Market 

"HHI"  means  the  Herfindahl- 
Hirschman  Index,  a  commonly  accepted 
measure  of  market  concentration.  It  is 
calculated  by  squaring  the  market  share 
of  each  firm  competing  in  the  market 
and  then  summing  the  resulting 
numbers.  For  example,  for  a  market 
consisting  of  four  firms  with  shares  of 
thirty,  thirty,  twenty,  and  twenty 
percent,  the  HHI  is  2600  (30^  ^  30^  *  20^ 
*2(fi  =  2600).  The  HHI  takes  into 
account  the  relative  size  and 
distribution  of  the  firms  in  a  market  and 
approaches  zero  when  a  market  consists 
of  a  large  number  of  firms  of  relatively 
equal  size.  The  HHI  increases  both  as 
the  number  of  firms  in  the  market 
decreases  and  as  the  disparity  in  size 
between  those  firms  Increases. 

Markets  in  which  the  HHI  is  between 
1000  and  1800  points  are  considered  to 
be  moderately  concentrated,  and  those 
in  which  the  HHI  is  in  excess  of  1800 
points  are  considered  to  be 
concentrated.  Transactions  that  increase 
the  HHI  by  more  than  100  points  in 
concentrated  markets  presumptively 
raise  antitrust  concerns  under  the 
Merger  Guidelines.  See  Merger 
Guidelines  §1.51. 

(PR  Doc.  96-28617  Filed  11-6-46;  8:45  amj 
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Federal  Bureau  of  inveetigallon 

Crimtnal  Juellce  Infonnetlon  Servlcee 
(CJI8)  Advtoory  Policy  Boerd 

The  Criminal  Justice  Information 
Services  (CJIS)  Advisory  Policy  Board 
will  meet  on  December  12-13.  1996, 
from  9  a.m.  until  5  p.m..  at  the  San 
Diego  Concourse  Center,  202  C  Street. 
San  Diego.  California,  telephone  619- 
236-6500,  to  formulate 
recommendations  to  the  Director, 
Federal  Bureau  of  Investigation  (FBI)  on 


the  security,  policy,  and  operation  of  the 
National  Crime  Infonnation  Center 
(NQC).  NQC  2000,  the  Integrated 
Automated  Fingerprint  IdentificatioD 
System  (LAFIS),  and  the  Uniform  Crime 
Reporting  and  National  Inddent  Baaed 
Reporting  System  programs. 

The  topics  to  be  djscussed  will 
include  tne  progress  of  the  NOR  2000 
and  LAFIS  protects,  and  other  topics 
related  to  the  operation  of  the  FBI's 
criminal  justice  information  systems. 

The  meeting  will  be  open  to  the 
public  on  a  first-come.  &st-aeeted  basis. 
Any  memher  of  the  public  may  file  a 
written  statement  coocemlng  the  FBI 
CJIS  Division  programs  or  related 
matters  with  the  Board.  Anyone  wishing 
to  address  this  session  of  this  meeting 
should  notify  the  Designated  Federal 
Employee,  at  least  24  hours  prior  to  the 
start  of  the  session.  The  notification  may 
be  by  mail,  telegram,  cable,  facsimile,  or 
a  hand-delivered  note.  It  should  contain 
the  requestor's  name,  corporate 
designation,  consumer  affiliation,  or 
Government  designation,  along  with  s 
short  statement  describing  the  topic  to 
be  addressed,  and  the  time  needed  for 
the  presentation.  A  nonmember 
requestor  will  ordinarily  be  alloWed  not 
more  than  15  minutes  to  present  a  topic, 
unless  specifically  approved  by  the 
Chairman  of  the  Board. 

Inquires  may  be  addressed  to  the 
Designated  Federal  Employee,  Mr. 
Demery  R.  Bishop,  Section  Chief, 
Programs  Development  Section,  CJIS 
Division,  FBI,  935  Pennsylvania 
Avenue,  Northwest,  Washington,  DC 
20537-9700,  telephone  202-324-5084. 
facsimile  202-324-8906. 

[)sted:  October  31,  1996 
K-Bishep. 


Section  Chief,  Programs  Development 
Section.  Federal  Bureau  of  Investigptkui, 
Designated  Federal  Employee. 
|FR  Doc.  96-28675  FIImI  ll-«-9e:  8:45  ami 
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Office  Of  Justioe  Progranw 

[OJPNo.110q 
ZRIN  1121-ZA-83 

Meeting  of  the  CoonSnattng  Council 
on  Juvenile  Juefloe  and  Delinquency 
Prevention;  Correctfcn 

AOENCY:  Office  of  Justice  Programs. 

Justice. 

ACTION:  Correction  to  notice  of  meeting. 

StiMMARY:  The  time  for  the  meeting  of 
the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  has 
changed.  The  meeting  will  begin  st 
10:00  a.m.  on  Wednesday.  November 


20. 1996  and  will  end  at  12KX)  pjn.  on 
November  20. 1006.  All  other 
infonnation  remains  unchanged.  The 
original  meeting  notice  can  be  found  at 
61  FR  56570,  November  1. 1996. 

FOR  FURTHiR  ■TORMATIOR  CONTACT:  The 
point  of  contact  at  OJJDP  is  Lutrida  Key 
who  csn  be  reached  at  (202)  307-5911. 

Dated:  October  31. 1986. 
SkayHlddk. 

Administmtor,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

(FR  Doc.  96-28569  nied  11-4-96:  8:45  am) 

oocM  4«ia-i»-p 


OEPARTMENT  OF  LABOR 

Office  of  tfie  Chief  RnancW  Oflloer; 
Propo— d  Collection;  OomnMnt 


action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  precleorance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  csn  be 
properly  assessed.  Currently,  the  Office 
of  the  Cliief  Financial  Officer  is 
soliciting  comments  concerning  the 
proposed  extension  of  Department  of 
Labor  regulations  implementing  various 
provisions  of  the  Debt  Collection  Act  of 
1982,  including  Disclosure  of 
Information  to  Credit  Reporting 
Agencies:  Administrative  OBael; 
Interest,  Penalties  and  Administrative 
Costs. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
January  6, 1997. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility: 
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*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoeed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected:  and 

*  Minimin  the  burden  of  the 
collection  of  information  on  thoee  who 
are  to  respond,  including  through  the 
use  of  api»t>priate  automated, 
electronic,  mechanical,  or  other 
technological  collection  tedmiques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electnmic  submissions 
of  responses. 

AOORESSeS:  Mark  Wolkow,  Department 
of  Labor,  Room  S-4502  Frances  Perkins 
Building,  200  Constitution  Ave.  NW, 
Washington,  D.C.  20210;  202-219-8184 
xl23  (phone):  202-219-4975  (fax); 
mwolkowOdol.gov  (email). 

suppt-BefTARY  information: 
LBackgroond 

The  Debt  Collection  Act  of  1982  and 
the  Federal  Claims  Collection 
Standards,  as  implemented  in  the 
Department  by  29  CFR  Part  20;  require 
Federal  agencies  to  afibrd  debtors  the 
opportunity  to  exercise  certain  rights 
before  the  agency  oeports  a  debt  to  a 
credit  bureau  or  makes  an 
administrative  offset.  In  the  exercise  of 
these  rights,  the  debtor  may  be  asked  to 
provide  a  written  explanation  of  the 
basis  for  disputing  the  amount  or 
existence  of  a  debt  alleged  owed  the 
agency.  A  debtor  may  also  be  required 
to  provide  asset,  income,  liability,  or 
other  infonnation  necessary  for  the 
agency  to  determine  the  debtor's  ability 
to  repay  the  debt,  including  any  interest, 
penalties  and  administrative  costs 
assessed. 

Information  provided  by  the  debtor 
will  be  evaluated  by  the  agency  official 
responsible  for  collection  of  the  debt  in 
order  to  reconsider  his/her  initial 
decision  with  regard  to  the  existence  or 
amount  of  the  debt.  Information 
concerning  the  debtor's  assets,  income, 
liabilities,  etc.,  will  be  used  by  the 
agency  official  responsible  for  collection 
of  the  debt  to  determine  whether  the 
agency's  action  with  regard  to 
administrative  offset  or  the  assessment 
of  interest,  administrative  costs  or 
penalties  would  create  undue  financial 
hardship  for  the  debtor,  or  to  determine 
whether  the  agency  should  accept  the 
debtor's  proposed  repayment  schedule. 

If  a  debtor  disputes  or  asks  for 
reconsideration  of  the  agency's 
determination  concerning  the  debt,  the 
debtor  will  be  required  to  provide  the 
information  ot  documentation  necessary 


to  state  his/her  case.  Presumably,  the 
agency's  initial  determination  would 
not  change  without  the  submission  of 
new  information. 

Informati<m  concerning  the  debtor's 
assets,  income,  liabilities,  etc.,  would 
typically  not  be  available  to  the  agency 
unless  submitted  by  the  debtOT. 

n.  Currmt  Actkins 

Failure  of  the  agency  to  request  the 
information  described  would  either 
violate  the  debtor's  rights  under  the 
Debt  Collection  Act  of  1982  or  limit  the 
agency's  ability  to  collect  outstanding 
debts. 

If  a  debtor  wishes  to  appeal  an  agency 
action  based  on  undue  financial 
hardship,  be/she  may  be  asked  to 
submit  infcHinaticm  on  his/hw  assets, 
income,  liabilities,  or  other  information 
considered  necessary  by  the  agency 
official  for  evaluating  the  appeal.  Use  of 
the  information  will  be  explained  to  the 
debtor  when  it  is  requested:  commit  to 
use  the  infonnation  for  the  specified 
purpose  will  be  implied  bom  the 
debtor's  submission  of  the  infonnation. 

Type  of  Review:  Extension  without 
change. 

Agency:  Office  of  the  Chief  Financial 
Officer. 

Title:  Disclosure  of  Information  to 
Credit  Reporting  Agencies; 
Administrative  Of&et;  Interest  penalties 
and  Administrative  Costs. 

OMB  Numba-:  1225-0030. 

Agency  Number:  N/A. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit:  not-for-profit  institutions:  small 
business  or  (Hganizations;  farms; 
Federal  employees. 

Gte/Reference/Form/etc:  It  is 
estimated  that  10%  of  the  individuals 
and  organizations  indebted  to  the 
Department  will  contest  the  proposed 
collection  action  and  will  request  an 
administrative  review  and/or  appeal  an 
action  based  on  imdue  financial 
hardship.  In  some  cases  the  debtor  will 
make  one  request,  but  not  the  other. 
However,  in  most  cases,  it  is  expected 
that  the  debtor  will  request  both 
actions — first,  administrative  review  of 
the  determination  of  indebtedness,  and 
second,  relief  because  of  undue 
financial  hardship. 

Annual  burden  was  estimated  based 
on  a  review  of  debtor  responses  to 
similar  requests  for  information.  Debtors 
typically  respond  in  1-2  page  letters, 
supplemented  by  copies  of  docimients. 
Letters  are  most  often  typewritten. 
Aimual  burden  is  based  on  a  IV4  hour 
time  allotment  to  prepare  and  type  a 
letter.  Debtors  will  not  be  asked  to 
respond  on  a  form. 


Estimated  Total  Burden  Hours:  12.250 
Estimated  Total  Burden  Cost 

Estimated  aimual  cost  to  the  Federal 
Government:  $734,650. 

Estimated  annual  cost  to  the 
respondents:  9239,890. 

Comments  submitted  in  raspoise  to 
this  onnment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Menagement  end 
Budget  approval  of  the  information 
collection  request:  they  mil  also 
become  a  matter  of  public  record. 

Dated:  October  31, 1996. 
MkkaalN.GryBa, 
Acting  Deputy  Chief  Firumdal  Officer. 
(PR  Doc.  96-28654  Filed  1 1-6-96;  8:45  «m) 


Office  of  the  Socralwy 

ffWHMiir  s  wofiwiNnMon  cffnpioyifivni 
of  Pvople  WWi  DIsabWtlM:  Notice  of 
AvaiabHtty  of  Funds  and  a  Solicitation 
for  Qrant  Applicattons 

aOCMCY;  President's  Committee  on 
Employment  of  People  with  Disabilities, 
Labor. 

action:  Notice  of  availability  of  funds 
and  a  solicitation  for  grant  applications 
for  a  five-year  grant  (FY  1997-2002)  for 
the  performance  of  the  Job 
Accommodation  Network  (JAN),  a 
service  of  the  President's  Committee  on 
Employment  of  People  with  Disabilities. 

SUMMARY:  This  notice  sets  forth  the 
application  procedures  for  a  grant  for 
JAN,  a  free  consulting,  information  and 
referral  service  on  job  accommodation 
in  its  twelfth  year  of  o(>eration.  The  Job 
Accommodation  Network  receives 
inquiries  from  the  public  by  telephone, 
mail,  electronic  mail,  FAX  and  c^er 
means.  In  response,  JAN  supplies 
individualized  information  to 
employers,  people  with  disabilities, 
service  providers  and  other  pubUcs. 
Currently,  JAN  processes  an  average  of 
3,600  toU-free  telephone  calls  per 
month.  JAN  is  also  a  key  national 
repository  of  data  on  Job 
accommodation. 

The  Job  Accommodation  Network  is  a 
service  of  the  President's  Committee  on 
Emplo3rment  of  People  with  DisabiUties. 
The  President's  Committee  is  a  federal 
agency  which  has  been  in  existence 
since  1947  and  was  more  recently 
reauthorized  by  Executive  Order  12640, 
dated  May  10, 1988,  to  maximize 
employment  opportunities  for  people 
with  disabilities. 

In  accordance  with  Executive  Order 
12640  and  by  arrangement  between  the 
Chairman  of  the  President's  Committee 
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and  the  U.S.  Daputmcnt  of  Labor,  the 
U.S.  Dapartnwnt  of  Labor  providaa 
adminlstntive  and  Inglalical  •upport 

This  aolicitation  far  giant  appUcation 
(SGA)  is  open  to  any  organixation  or 
institution  (excapt  tnoaa  on  tb«  fsderal 
dabannent  list)  that  has  a  proven  leaad 
of  providing  programs  and  sarvioas  that 
oontribute  to  the  amployability  of 
people  with  disabilities  and  that  is 
capable  of  performing  the  prog)ram 
raquiramants  listed  in  the  SGA. 

Five  ob)ectlvea  are  listed  in  the  SGA. 
They  are:  (1)  Personaliaad  Service,  (2) 
Electronic  Services.  (3)  Knhanring  tlw 
National  Leadership  of  JAN  within  the 
Disability  Informstian  and  Referral 
System.  (4)  Marketing  ^>b 
Accommodation  Network  Services,  and 
(5)  Support  the  Activities  of  the 
Pieaident's  Committee  on  Employment 
of  People  with  Disabilities. 
OATC:  The  dosing  date  for  receipt  of  a 
completed  spplioition  package  in 
response  to  tms  notice  is  January  24. 
1907.  Applications  received  after  that 
time  will  be  considered  for  award  only 
if  they  are  postmarked  by  the  United 
States  Postal  Service  five  days  or  more 
before  the  closing  date,  or  if  it  is 
determined  that  the  appUcation  was 
sent  by  U.S.  Postal  Service  Express  Mail 
Next  Day  Service  no  later  than  5:00 
p.m.,  January  22d. 

POM  FUWnCR  MKMMATION  CONTACT:  Lisa 
Harvey,  Office  of  Procurement  Services, 
U.S.  Department  of  labor.  200 
Constitution  Ave..  NW..  Room  N-5416, 
Washington,  DC  20210.  Ms.  Harvey  will 
mail  the  SGA's  to  requesters.  In 
addition,  the  entire  SK^A  is  available  on 
the  website  of  the  President's 
Committee:  http://www.pcepd.gov/ 
current/ iamnsga.htm. 

Signed  at  Wsahington.  D.C.  tliia  lit  day  of 
Novsmber  1996. 

Jehn  I  anc— tsr. 

Executive  Dinctor.  President's  Committee  on 
Employment  of  People  with  Disabilities. 
IFR  Doc.  96-28655  Filed  11-6-96;  8:45  ami 
aaxsMi  coos  mt  n  m 


EmployiTMnt  and  Training 
Administration 

FadarakStata  Unamploymant 
Companaatlon  Pfogram: 
Unamploymant  Inauranca  Program 
Lallara  IntafpraUng  Fadarai 
Unamploymant  Inauranca  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  as  part  of 
its  role  in  the  administration  of  the 
Federal-State  unemployment 


comfwiiiatinn  proyaiu.  lliaaa 
intarpratatiana  are  iaauad  in 
Unempknrmant  tauuranoa  Pro-am 
Lettan  (UIPLb)  to  tha  State  Eiiq>loyment 
Security  Afancias  (SESAs).  The  UIPL 
described  balow  is  pubUahad  in  the 
Fadarai  lagMv  in  order  to  inform  the 
public. 

UIPL3fr-M 

This  UIPL  is  being  iaauad  to  clarify 
the  distinction  baftween  "work-relieT' 
and  "woriL-training"  for  purpoeaa  of 
coveiage  under  the  unamploymant 
compansatian  (UQ  program.  Thia  UIPL 
broadens  the  interpretatioa  prsvioualv 
issued  in  1986  in  UIPL  15-86  and  will 
not  require  any  change  to  State  UC  laws. 
(It  should  ba  noted  that  the  fbotnote  in 
that  UIPL  incoiractly  characterisea  two 
court  cases  as  UC  caaaa.  A  program 
letter  correcting  thia  will  be  iasued  at  a 
later  date.) 

UIPL  37-66 

The  Personal  Raaponsibility  and  Work 
Opportunity  Racoodliation  Act  of  1906 
(PRWORA).  P.L.  104-193,  was  enacted 
on  August  22. 1006.  This  legislation, 
popularly  known  as  the  welfare  reform 
bill,  made  several  changea  which  affect 
the  UC  program.  Specifically,  the 
PRWORA:  establishes  New  Hire 
Directories  at  both  the  State  and 
ftetional  levels:  requires  that  certain  UC 
information  be  provided  to  State/ 
National  New  Hire  Directories:  requires 
that  States  collect  quarterly  wage  reports 
from  State  and  local  governmental 
entities  and  "labor  organizations;" 
authorizes  Stste  and  local  child  support 
enforcement  agencies  to  disclose  UC 
data  to  an  agent;  requires  State  and  local 
child  support  agendea  to  obtain  access 
to  UC  information  for  establishing 
paternity  and  other  purpoees;  afiects  the 
eligibility  of  aliens:  and.  addreaaes  the 
intercept  of  food  stamp  overissuancas. 

This  UIPL  provides  Information  on 
these  amendments  and  advises  States  of 
those  instancea  where  amendments  to 
State  UC  law  are  needed  to  meet  Federal 
UC  law  requiremenU.  This  UIPL  does 
not,  however,  addreas  thoae 
amendments  relating  to  the  eligibility  of 
aliens.  After  completing  its  analysis  of 
the  amendments  relating  to  aliens,  the 
Department  will  iasue  guidance  to  the 
States  as  appropriate. 

Dated:  November  4. 1906. 


DQtBCnVB:  UNBMPLCryMBNT  INSURANCE 

PRCXatAM  LXITBR  Na  SD^aS 
TO  ALL  STATS  BMPLOYMBNT  SKXJRITY 

AGENCIBS 
FROM:  MARY  ANN  WYRSCH.  Director, 

Unamployimnt  InsmaBoe  SmyicB 
SUBJECT:  Woik-RaUef  and  Woii-Trahiing^ 

Bxduaion 

1.  Purpote.  To  provide  an  Inlacprstatioo  oi 
Ssction  3300(bM5)  of  die  PMsial 
UMmploymant  Tsx  Act  (PUTA)  which 
parmits  an  cxcsptloa  to  cowaaa 
Bsquiramsnts  of^Saction  3a04(aXa)tA),  FUTA. 
for  MTvicss  parfcRDsdaspaitofan 
•unamploymant  woik-ielief  or  woric-training 
ptngiam. 

2.  As^vencas.  The  Intanvl  Revenua  Cods, 
including  the  Fsd«al  Unwnploymant  Tax 
Act  (FUTA).  and  Unemployment  Insiuanoe 
Pro-am  Letter  (UIPL)  IS-M.  dated  Fabruary 
13. 1966. 

3.  Background.  UIPL  15-86  provided  tha 
Departmant'f  intarpietatioa  of  "wack-raUef' 
■nd  "work-tieining"  for  purposes  of  assisting 
States  in  determining  what  aervicaa  may  be 
excluded  from  coiieiagB  for  unemployment 
oompensstion  (UQ.  Since  thst  UIPL  did  not 
dearly  distinguish  between  Mnricsa 
perfonned  In  worfc-relisf  and  aarviosa 
psrionned  in  work-training,  confusion  has 
resulted  as  to  what  aervicea  may  actually  be 
excloded  This  UIPL  pro¥tdes  the 
Dspertmant'i  position  on  tlie  difiarsnce 
between  "work-rslief'  and  "work-training." 
Aa  tliia  UIPL  resulta  in  broadening  tlis 
Intaiprstation  taken  in  UIPLnS-ae.  it  will 
not  result  in  States  needing  to  amend  their 
laws. 

4.  Fedand  Law  RBqutnamnta.  The 
Depeitment  baa  long  taken  tha  position  that, 
because  FUTA  ia  a  remedial  aututs  aimed  at 
overooming  the  evils  of  uneinployment,  it  is 
to  be  liberallv  construed  to  efnctuats  its 
purposes  and  exemptiona  to  its  requirements 
are  to  be  nsrrowly  construed.  This 
Inteipretstion  svoida  "diCBcultiea  for  which 
the  remedy  was  devised  snd  sdroit  achemea 
by  aoms  employers  and  employees  to  avoid 
the  immediate  burdens  at  the  expenae  of  the 
benefits  sought  by  the  legislation."  > 

Section  3304(a)(6XA).  FUTA.  requires  that 
each  State  pay  UC  baaed  on  services 
performed  for  certain  governmental  entitiea 
and  nonprofit  oiganizatioiM.  Specifically, 
Section  3304(a)(eMA)  requires  coverage  of 
services  to  which  Section  3309(a)(1)  applies. 
Section  3309(aKl)  applies  to  services 
excluded  from  the  term  "emplojnnMnt"  solely 
by  reeson  of  either  Section  3306(c)  (7)  or  (8), 
FUTA.  Section  3300^X7)  pertains  to  services 
performed  for  a  "Stste,  or  any  political 
subdivision  thereof.  •  *  •  "  Section 
3306(cX6)  pertains  to  services  perfinmed  far 
"religious,  charitable,  educational,  or  other 
otganization  described  in  section  501(c)(3)" 
of  the  Internal  Revenue  Code.  Exdusions 


i^ssistont  Secntary  of  Labor. 

U.S.  Department  of  Labor 

Employment  and  Training  Administration, 
Washington.  D.C  20210 

CLASSIFICATION:  Ul 
CDRRESPONDBNCE  SYMBOkTEUL 
DATE:  August  8. 1996 


'  Thaaa  inlerpralations  %»ar«  stated  on  page  5  of 
Supptamant  es— Questions  and  Answer* 
Supplaneating  Dmft  Language  and  Commtntary  to 
bnpimnent  the  Uneaiployment  Caaipansation. 
AamndmenU  of  197$— PI.  9*-iU.  (ktsd 
November  13.  1S7S.  Savwal  Fadarai  court 
decisions,  indudiaf  two  cases  InTolving  UC 
United  Statm  *.  Silk,  331  U.S.  704.  712  (1M7)  and 
PatnUn^  Inc.  v.  Uanning.  21B  F.2d  779.  782  (3d 
Cir.,  iaS5).  an  illustratjv*  of  tliis  position. 
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from  this  required  ooverags  are  found  in  the 
remaining  paragraphs  of  Section  3306(c)  and 
Section  3300(b).  Section  3309(bKS)  excludes 
services  performed — 

(S)  as  part  of  an  unemployment  wcvk-relief 
or  work-training  program  assisted  or  financed 
in  whole  or  in  part  by  any  Fedmal  agency  or 
an  agency  of  a  State  or  political  subdivision 
thereof,  by  an  individual  receiving  such  work 
relief  or  %eork  training. 

The  Department's  position  is  that  while 
"wotk-relieP'  and  "work-training"  are  both 
excluded,  they  are  two  distinct  mclusions. 
Woric-relief  projects  are  primarily  intended  to 
alleviate  the  disadvantaged  status  of  the 
individual  by  providing  employment.  For 
"work-training,"  there  is  no  reqtiiremmt  thst 
the  individual  must  be  economically 
disadvantaged.  Instead,  work-training  focuses 
on  improving  the  individual's  employability. 
(This  does  not.  however,  preclude  the 
possibility  that  some  won-training  programs 
be  limited  to  the  economically 
disadvantaged.) 

As  noted  above,  UIPL  15-86  did  not  clearly 
distinguish  between  work-relief  and  work- 
training.  Hie  following  listing  is  intended  to 
clarify  their  distinguishing  characteristics. 
No  attempt  is  mads  to  list  names  of  programs 
thst  fell  under  the  definitions  given  in  this 
UIPL  since  the  characteristics  of  the  program 
will  determine  whether  or  not  they  must  be 
covered. 

A.  Both  of  the  following  characteristics 
must  be  present  in  either  wori:-relief  or  wori^- 
training: 

(1)  the  employer-employee  relationship  is 
based  more  on  the  participants'  and 
conununities'  needs  than  nonnal  econmnic 
considerations  such  as  increased  dranand  or 
the  filling  of  a  bona  fide  job  vacancy; 

(2)  the  products  or  services  are  secondary 
to  providing  financial  assistsnce.  training,  or 
work-experience  to  individuals  to  relieve 
them  of  their  unemployment  or  poverty  or  to 
reduce  their  dependence  upon  various 
measures  of  relief,  even  though  the  vmrk  may 
be  meaningful  or  serve  a  usefol  public 
purpose. 

B.  A  work-relief  or  work-training  program 
must  have  one  or  more  of  the  following 
characteristics: 

(1)  the  wages,  hours,  and  conditions  of 
work  are  not  commensurate  with  those 
prevailing  in  the  locality  for  similar  work; 

(2)  the  jobs  did  not,  or  rarely  did,  exist 
before  the  program  began  (other  than  imder 
similar  programs)  and  there  is  little 
likelihood  they  will  be  continued  when  the 
program  is  discontinued; 

(3)  the  services  furnished,  if  any.  are  in  the 
public  interest  and  are  not  otherwise 
provided  by  the  employer  or  its  contractors; 
and 

(4)  the  jobs  do  not  displace  regularly 
employed  workers  or  impair  existing 
contracts  for  services. 

C.  The  following  characteristic  must  be 
present  only  for  work-relief  programs: 

The  qualifications  for  the  jobs  take  into 
account  as  indispensable  factors  the 
economic  status,  i.e.,  the  standing  conferred 
by  income  and  assets,  of  the  applicants. 

6.  Action  Required.  State  agency 
administrators  are  requested  to  provide  this 
UIPL  to  appropriate  staff. 


7.  Inquiries.  Direct  questions  to  your 
Regional  Office.      . 

RBSaSSICmS:  UIPL  lS-66 
EXPIRATION  DATE:  Continuing 

U.S.  Department  ofLahor 

Employment  and  Training  Administration, 
Washington.  D.Q  20210 

CI^SSIFICATION:  UI 
CCHIRESPONDENCB  SYMBOL:  TEUL 
DATE*  00/25/06 
DIRECTIVB:  UNEMPLOYMENT  INSURANCE 

PROGRAld  LETTER  NO.  37-96 
TO:  ALL  STATE  EMPLOYMENT  SECURITY 

AGENCIBS 
FROM:  MARY  ANN  WYRSCH.  Directs. 

Unemployment  Insiuance  Service 
SUBJECT:  The  Personal  Responsibility  and 

Work  Opportunity  Reconciliation  Act  of 

1996 

1.  Purpose.  To  advise  the  States  of 
amendments  made  to  Federal  law  by  the 
Personal  Responsibility  and  Work 
Opporttuiity  Reconciliation  Act  of  1996 
which  affoct  the  Federal-State 
Unemployment  Compensation  (UC)  program. 

2.  Befmneea.  The  Posonal  Responsibility 
and  Wbri:  Opportimity  Reconciliation  Act  of 
1996  (P.L  104-193):  the  Internal  Revenue 
Code  of  1986  (IRC),  including  the  Federal 
Unemployment  Tax  Act  (FUTA);  the  Social 
Security  Act  (SSA);  Unemploymmt 
Insurance  Program  Letters  (Un>Ls)  No.  37-86 
and  23-96;  arid  Office  of  Management  and 
Budget  (OMB)  Circular  No.  A-87  (60  Fed. 
Reg.  26484,  May  17, 1995). 

3.  Background.  The  Personal 
Responsibility  and  Wtxk  Opportunity 
Reconciliation  Act  of  1996  (PRWORA).  P.L. 
104-193,  was  enacted  on  August  22, 1996. 
This  legislation,  popularly  known  as  the 
"welfare  reform"  bill,  made  several  changes 
which  afiiect  the  UC  program.  These 
changes^ 

•  Establish  New  Hire  Directories  at  both 
the  State  and  National  levels, 

•  Require  that  certain  UC  information  be 
provided  to  State/National  New  Hire 
Directories, 

•  Require  that  States  collect  quarterly  wage 
reports  from  State  and  local  governmental 
entities  and  "labor  organizations," 

•  Authorize  State  and  local  child  support 
enforcement  agencies  to  disclose  UC  data  to 
an  agent, 

•  Require  State  and  local  child  support 
agencies  to  obtain  access  to  UC  information 
for  establishing  paternity  and  other  purposes, 

•  Affect  the  eligibility  of  aliens,  and 

•  Address  the  intercept  of  food  stamp 
overissuances. 

This  UIPL  provides  information  on  these 
amendments  and  advises  States  of  those 
instances  where  amendments  to  State  UC  law 
are  needed  to  meet  Federal  UC  law 
requirements.  This  UIPL  does  not,  however, 
address  those  amendments  relating  to  the 
eligibility  of  aliens.  After  completing  its 
analysis  of  the  amendments  relating  to  aliens, 
the  Department  will  issue  guidance  to  the 
States  as  appropriate. 

4.  State  Directory  of  New  Hires  ("State 
Directory")— Section  4S3A,  SSA,  as  added  by 
Section  313(b).  PRWORA.  The  PRWORA 
replaced  the  Aid  to  Families  with  Dependent 
Children  program  writh  the  Transitional 


Assistance  to  Needy  Families  (TANF) 
program.  A  State's  TANF  grant  is 
cmdittoned  on  meeting  certain  requiremants, 
including  a  requirement  that  die  ^ate 
operate  a  child  support  enfaroament 
program.  As  part  of  the  child  support 
enforcement  propam,  the  State  must  operate 
a  Directory  of  New  Hires  by  October  1, 1997. 
This  Directory  must  contain  the  name. 
address,  and  social  security  munlMr  of  eech 
newly  hired  individual  and  the  name, 
address,  and  Federal  en^>loyer  identificaticm 
number  of  the  hiring  enmk^ar.  (Section 
453(bXl).  SSA,  as  amended.)  If  a  State 
cluxwes  to  uae  its  UC  agency  as  die  coUaction 
point  for  the  State  Directory,  the  UC  agency 
will  need  to  meet  any  oonditioas  far  such 
Diractny  estahliahed  by  die  PRWORA  as 
interpreted  by  the  Secretary  of  Health  and 
Human  Services  (HHS). 

If  the  UC  agency  maintains  tha  State 
Directwy  and  uaas  the  State  Directory  far  UC 
purposes.  UC  grsnt  funds  may  be  used  to  pay 
UC  coste  associated  with  the  Directory 
consistent  with  OMB  Circular  No.  A-87. 
Howrever.  UC  grante  may  not  be  used  to  pay 
far  sny  costo  of  providing  State  Directory 
information  to  tlte  TANF  agency  or  to  tin 
National  New  Hires  Directory  discussed 
below. 

New  Section  453A(g)(2KB),  SSA, 
specifically  reCerences  Federal  UC  law — 

Wage  and  Unemployment  Compensation 
Information.— The  StMe  Directory  of  New 
Hires  shall,  on  a  quarterly  basis,  furnish  to 
the  National  Directory  of  New  Hires  extracts 
of  the  reports  required  under  section 
303(aK6)  to  be  made  to  the  Secretary  of  Labor 
concerning  the  wages  and  tmemployment 
ccHnpensation  paid  to  individuals,  by  such 
dates,  in  such  format,  and  containing  such 
information  as  the  Secretary  of  Health  and 
Human  Services  shall  specify  in  regulations. 

In  other  words,  as  a  condition  of  receiving 
its  TANF  grant,  the  State  Directory  must 
obtain  certain  information  frtm  the  UC 
agency  and  frimish  that  information  to  the 
Secretary  of  HHS.  This  requirement  for  the 
transfar  of  date  is  effective  October  1, 1997. 
(Section  453A(aXl)(B),  SSA,  as  amended.) 
Section  303(a)(6),  SSA,  requires  States  to 
make  "such  reports  as  the  Secretary  of  Labor 
may  from  time  to  time  require."  <  Under 
Section  453(i),  SSA,  as  amended  by  the 
PRWORA,  the  above  informatton  is  required 
to  be  transmitted  from  the  State  Directory  to 
the  National  Directory  of  New  Hires. 

5.  National  DirecUxy  of  New  Hires 
("National  Directory")— Section  4S3(i).  SSA. 
as  amended  by  Section  316,  PRWORA. 
Section  453,  SSA,  requires  the  Secretary  of 
HHS  to  establish  and  conduct  a  Federal 
Parent  Locator  Service  (FPLS).  The  mission 
of  the  FPLS  is  to  obtain  and  transmit  to  any 
authorized  person  (as  defined  under  Section 
453(c))  infcMmation  as  to  the  whereabouto  of 
any  absent  parent.  This  information  is  to  be 
used  to  locate  tlie  parent  for  the  purpose  of 
enforcing  child  support  obligations. 


'  The  Secretary  does  not  currently  require  the 
submittal  of  data  on  individuals  under  Section 
303(aX6).  SSA.  However,  as  discussed  below,  both 
the  FUTA  and  SSA  have  been  amended  to  require 
UC  agencies  to  provide  tvage  and  claim  Infannation 
to  the  State  Directory. 
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A»  a  iwuit  of  thfl  PRWORA.  Um  FPLS  ia 
now  char§Ki  with  aatabliahing  and 
maintainliig  a  National  Dtractory  of  N«w 
Hlna  no  latar  than  Octotwr  1.  1097  Th« 
National  Dtractory  will  conslat  of  a«w  hira 
information  a*  wall  aa  infbrraatioa  auppliad 
"purauant  to  taction  453A(gK2)."  SSA.  aa 
quotad  in  pari  abova.  The  Coaliranoa  Raporl 
tor  the  PRWORA  axplaina  that— 

Whan  fully  iinpiamantad  tha  PadermJ 
Diractory  of  Naw  Hlraa  will  contain 
tdantifytng  lafonnatloa  on  virtually  evary 
panon  wIk>  Ii  hirad  in  tha  Unitsd  Stataa.  In 
addition,  tha  FPLS  (Diractory  of  Naw  Hiraal 
will  contain  quartarly  data  auppliad  by  tha 
Stata  Diractory  of  Naw  Hlraa  on  wagaa  and 
Unampkyyinaat  Compaoaation  paid.  *   *  * 
Tha  lolorTnatlon  ia  to  ba  uaad  for  purpoaaa 
of  locating  individuala  lo  aatabUah  patamlty. 
and  to  aatabliah.  modify,  or  anltxca  child 
support  ordara.  [H.  Rap.  104-725.  aa  quotad 
in  tha  Congnuiona]  Record  for  July  30, 1906. 
pi«B  HS918.I 

Aa  thla  National  Diractory  contalna 
infonnatlon  which  may  ba  in  tha  fllaa  of  tha 
Stata  DC  agancy.  two  amaodinanta 
concerning  tha  proviaion  of  thla  information 
wmn  made  to  Fadaral  UC  law.  First.  Section 
314(gX2).  PRWORA.  amranded  Section 
33M(aXlA).  FUTA.  to  provide,  aa  a  condition 
of  a  State  law  being  certified  for  tax  cradlt 
thai— 

(A)  wage  information  contained  in  the 
racorda  of  tha  agancy  admlniatarlng  the  State 
law  which  ia  neceaaary  (aa  determined  by  the 
Secretary  of  Health  and  Human  Soi-vicaa  in 
ragulatlona)  for  purpoaea  of  detanninlng  an 
indivldual'i  allgibility  far  aaalata nre.  or  the 
amount  of  such  aaaiatance,  under  a  State 
program  funded '  under  part  A  of  title  IV  of 
tha  Social  Security  Act.  shall  be  made 
available  to  a  State  or  political  aubdlvialon 
theraol  when  such  Infonnation  is  specifically 
requested  by  such  State  or  political 
auodiviaion  for  such  purpoaea. 

(B)  wage  and  uaemploymont  companaation 
information  contained  in  the  racorda  of  such 
agency  shall  be  fumiahed  to  tha  Secretary  of 
Health  and  Human  Servicea  (in  accordance 
with  ragulatlona  promulgated  by  such 
Secretary)  aa  neceaaary  for  the  purpoeea  of 
the  National  Directory  of  New  Hlraa 
eatabliahed  under  aection  453(1)  of  the  Social 
Security  Act,  and 

(Q  such  aafoguarda  are  eatabliahed  aa  are 
neceaaary  (aa  determined  by  the  Secretory  of 
Health  and  Human  Servicea  in  ragulatlona)  to 
inaure  that  information  fumiahed  under 
subparagraph  (A)  or  (B)  Is  used  only  for  the 
purpoeea  authoriiad  under  such 
subparagraph;  (New  language  bolded.) 

Second.  Section  3ie(g)(2).  PRWORA. 
amended  Section  303(h).  SSA.>  to  provide,  aa 


a  oondltioo  of  Stalaa  racalvlag  admlniatTativa 

gmots  far  thalr  UC  pragn"^  ^t— 

( 1 )  The  State  aamqr  chamad  with  the 
admlniatratkm  of  tha  State  [UCl  lew  ahall.  on 
a  raimburadbla  baaia — 

(A)  dlackwa  quortariy,  to  the  Sacratary  of 
Health  and  Hubmb  Sorvkaa.  tvaga  ^d  claim 
infannatloo,  aa  required  pursuant  to  aactkm 
453(1X1)  laatabUahiiM  the  National 
DIracloryl,  cantainanin  the  records  of  auch 


'  The  boldad  languags  oonuiwncing  witli 
"sllgibiUty"  wM  iiuOTlad  by  SKtIon  nO(liN2). 
PRWORA.  ■■  a  conforming  unandmsnl.  11 
racognixas  the  rep— I  of  (h«  AKIX:  program  aad  Iha 
craation  of  iIm  TANP  program. 

•  Prior  to  amandmanl.  Section  303<li).  SSA. 
required  Stale  IK',  agencies  lo  "lalia  such  actions 
*    *    *  a*  may  tie  neceaaary  to  enable  the  Secretary 
of  ilealth  and  Human  Services  to  obtain  prompt 
access  lo  any  wage  and  unemployment 
corapenaalion  claim*  information"  (or  purpoeea  of 
carrying  out  itw  child  «upport  enforcement 
program.  See  I IIPI.  tl -89 


(B)  enaure  that  Infarmattnsi  ptovidad 
punuant  to  aubparagreph  (A)  OMots  luch 
•tandarda  relating  to  oorectaaaa  and 
vwifloatfon  aa  tha  Sacratary  of  Health  and 
Human  Sarvlcaa,  with  the  coikCiuTeiice  of  the 
Secretary  of  Labor,  may  flnd  naceaaar) 

(Q  aatabliah  auch  aafaviarda  as  the 
Seuataiy  of  Labordataimlaaaai 
to  inaure  that  Infannatloa  dlarhiaeH  uadar 
aubporagnph  (A)  ia  uaod  only  for  purpoaea 
of  aection  453(1X1)  in  carrying  out  the  child 
•upport  anforoamoat  pmyaaa  luider  thie  IV. 

(2)  Whenovar  the  SocrMary  of  Labor,  after 
reaaooabie  ootioe  and  oppottualty  far 
bearing  to  tha  Stata  afaocy  cfaataad  with  tha 
admlnMtratkm  of  the  Stata  law,  flnda  that 
there  ia  a  failure  to  cxMnpiy  aufaatantialty  with 
the  raquiramant  of  paragrepb  (1).  the 
Secretary  of  Labor  shall  Dodfy  nich  State 
agancy  that  further  paymants  will  not  ba 
made  to  the  State  until  tha  Secretary  of  Labor 
ia  aatlafied  that  than  ia  no  kiogar  any  such 
faihira.  Until  tha  Secretary  of  Labor  ia  ao 
aatlafied,  the  Secretary  a^l  make  no  futura 
certification  to  the  Secretary  of  the  Treaaury 
with  reapect  to  the  State. 

(3)  For  purpoeea  of  thla  aubeection — 

(A)  the  term  "wage  iafarmetion"  meana 
Informatioa  iwprrting  wages  paid  to  an 
Individual,  tha  aodal  aacurity  aocotmt 
numbor  of  auch  Individual,  and  the  name, 
eddraaa.  State,  and  the  Federal  employer 
identification  number  of  the  employer  peying 
such  wragaa  to  such  iiMllvldual:  and 

(B)  the  tann  "claim  information"  means 
information  regarding  whether  an  individual 
ia  receiving,  hwi  received,  or  haa  made 
application  for,  unemployment 
compenaatioo,  the  amount  of  such 
companaation  being  recahred  (or  to  be 
received  by  auch  indivithial).  and  the 
Individual'a  current  (or  moat  recent)  home 
addraaa. 

Althotigh  the  amendment  to  the  FUTA.  ia 
leea  apedfic,  both  amaadmaats  have  tha 
aanM  e(|act:  Tha  State  UC  agency  must 
provide  certain  infamaation  to  the  Natioaal 
Directory.  Specifically  "wage  information" 
and  "claim  infarmation"  aa  defined  in 
Section  303(hX3).  SSA,  mtiat  be  supplied  on 
a  quarterly  baaia.  The  UC  agency  ia  required 
to  aupply  only  wage  and  cUlm  information 
which  ia  alreaiiy  contalnad  in  its  racorda.  It 
ia  iKX  required  to  obtain  additioital 
information  for  purpoaea  of  the  National 
Directory. 

The  SSA  amendment  raquirea  that  the 
State  muat  provide  siich  safaguards  aa  the 
Sec:retary  of  Labor  determines  are  neceaaary 
to  determi  ne  that  the  information  is  used 
only  for  the  purpoeea  of  the  National 
Directory  of  New  Hires.  However,  the  FUTA 
amendinent  provides  that  the  Secretary  of 
HHS  will  establish  auch  aafaguards.  The 
Department  of  Labor  will  be  studying  this 


r,  ia  oaB)unctioa  with  ttia  Dapartment 
of  HHS.  to  dManniaa  wliat.  if  any,  Miaguarda 
Individual  Stataa  muat  aatabliah  prfor  to 
pcovtdlag  tJha  FPLS  wHh  UC  iafonnatk». 

Coata  of  Provkliag  infannatloo.  Undar 
wnaDdadSactioo  3a9(h),  SSA.  UC 
Infarmation  will  ba  provMad  to  the  Natknal 
Dlractanr  "on  a  reindmraable  baaia."  Section 
453(aX2)  providaa  that  thaooata  of  ncovidli« 
infaraatkn  to  the  Sacrafary  of  HHS  "abaU  be 
rahnburaad"  to  "any  State."  Sactton  453(g). 
SSA.  daacrlbea  what  amounts  "may" 
ratmlMnad  to  tha  Slataa: 

RatmburaamaBt  far  Raporta  by  Stato 
Agandaa. — The  Sauatary  may  rahnbursa 
Fadaaal  and  State  agsnclaa  far  tha  coats 
Inoured  by  auch  entittaa  In  ftimiahlng 
Infanoatton  raquaatad  by  the  Sacntaiy  under 
this  sadkn  in  an  amount  whidi  the 
Seciatary  datonnlnwa  to  ba  raaaooabM 
payment  far  the  Infcraiatian  awJiangB 
(which  amount  shall  not  Include  pajnment  for 
the  coats  of  obtaining,  coa^>illng,  or 
nrtetntaining  the  Infamation).  (Bmphaais 
added.) 

In  brief,  tha  Stataa  are  not  required  to 
dladoae  UC  infannatiaD  lutdar  Section 
3(n(h)  ualaea  they  are  raimbunad  by  the 
Secretary  of  HHS.  I  faiwavar.  the  Sataatary  of 
HHS  haa  aola  authoHty  to  dutsiuiina  tha 
amount  to  ba  ralniburaad.  If  tha  Secretary  of 
HHS  doaa  not  reimburaa  the  State  far  what 
tha  Stato  delannlaaa  to  ba  the  aotira  coat  of 
providiM  UC  infarmatian,  Fadaral  fanda 
provided  far  the  adadnistratioB  of  the  State's 
UC  prugram  may  not  be  uaad  to  make  up  the 
difbrance.  Under  section  303(aX8).  SSA,  UC 
grants  may  be  uaad  only  far  tha  proper  and 
efficient  administration  of  the  Stete's  UC  law. 
which  does  not  inchale  the  coate  of 
dladoaii^  this  infarmation. 

Mactive  date  far  UC  amfarmity 
proviaiooa.  Undar  naw  Sectioa  453(aXl). 
SSA,  each  Stato  is  required  to  aatabliah  a 
Stato  Diractory  efbctiva  October  1. 1997. 
(States  which  already  hove  Stato  Directoriea 
are  given  until  Octobar  1. 1998,  to  meat  the 
raquiremanta  of  Section  453A.  except  that  the 
Stato  muat  tianamit  iofaaaaation  to  the 
National  Directory  affactiva  October  1, 1997.) 
Under  Section  453(1),  SSA.  tha  FPLS  is 
retjuirad  to  eetabliah  and  maintain  a  National 
Directory  by  October  1, 1997. 

However,  Section  39S(aX2),  PRWORA 
prtnridea  that  "all  othar  provisions  of  this 
title  (pertaining  to  tifa  DIrectarlaal  ahall 
become  effective  upon  the  date  of 
anactmenL"  Section  39S(b)  further  providaa 
that 

Grace  Parioda  For  Statp  Law  OiangBa.— 
The  proviaions  of  this  title  shafl  become 
effective  with  respect  to  a  State  on  the  later 
of- 

(1)  the  date  specified  in  this  title,  or 

(2)  the  effective  date  of  lawa  enacted  by  the 
legialature  of  auch  Stato  implementing  such 
provisions,  but  in  no  event  latar  than  the  1st 
day  of  the  Ist  calendar  quarter  begiiming 
after  the  cloae  of  tiie  lat  regular  aeaaion  of  the 
State  legialature  that  bagina  after  the  date  of 
the  enactment  of  thia  Act.  For  purpoaea  of  the 
previous  aentonce.  in  the  caae  of  a  State  that 
has  a  2-year  legialative  aeaaion,  each  year  of 
such  aeaaion  shall  be  deemed  to  be  a  separate 
ragular  aeaaion  of  the  State  legislature. 

Thus,  notwithstanding  the  requirement 
that  the  State  and  National  Diractories  be 
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oparativa  on  Octobar  1, 1997,  States  which 
need  to  amend  their  UC  lawrs  may  tjualify  far 
a  greoa  period  which  extends  beyond  diis 
data  to  the  first  day  of  tha  fint  calendar 
quarter  following  the  doea  of  the  first  regular 
aaaaiao  c^the  State  legislature.  Since  eaoi 
year  of  a  legislative  aeaaion  is  deemed  a 
sepacate  aaasiaa  and  since  all  annuid  seaaions 
will  ad|oum  by  Decembor  31, 1997,  this 
means  all  States  ijiiallfying  {nr  a  grace  period 
muat  be  in  a  poaltion  to  provida  wrage  and 
claim  Infannation  to  the  National  Directory 
by  January  1, 1998.« 

Stataa  will  need  to  review  their  UC  laws 
and  regulations  to  detennine  if  disdoaure  to 
die  National  Directoiy  is  permissible.  If  it  is 
not.  States  must  take  all  actions  naoeasary  to 
ensure  that  the  information  will  be  disdosecL 

6.  StatB  UC  Agency  Access  to  State 
Dinctory— Section  453A(hX3).  SSA,  as 
added  by  Section  313(b).  PRWCXiA.  Pmvisim 
ofbifomation  in  National  Dinctory  to  State 
UC  Agency— Section  453(k),  SSA,  as  added 
by  Section  316(f).  PRWMA.  New  Section 
453A(hX3).  SSA,  raquirea,  aa  a  condition  of 
a  State  receiving  a  TANF  grant,  diat  access 
to  the  Stato  Diredory  be  provided  to  State 
employment  security  (that  is,  UC  and 
amploymant  aarvlce)  agendas: 

Achninistntion  of  Emptoymmit  Security 
and  Worfcan'  Compensation. — Stato  agencies 
operating  employment  security  and  workara' 
compensation  programs  shall  have  access  to 
information  reported  by  employan  pursuant 
to  aubeection  (b)  (that  is.  New  Kra  data]  for 
tha  purposes  of  administaring  such  programs. 

New  Section  453A(hX2),  SSA,  oontabM  an 
identical  provision  requiring  the  granting  of 
acceas  to  a  Stato  agency  reaponsible  for 
administaring  a  program  specified  in  Sacticm 
1137(b),  SSA,  partainii«  to  die  Income 
Eligibility  Verification  SysteoL  Paiagrq>h  (3) 
of  Section  1137(b).  species  the  UC  program. 
Therefore,  additional  authority  exisU  far 
requiring  the  granting  of  accaaa  to  UC 
agandaa. 

The  PRWORA  does  not  addraaa  how  the 
ooate  of  a  UC  agency  aooeeaing  a  State 
Dindocy  will  be  iletanninetL  The 
allowability  of  thaaa  coate  for  UC  grant 
purpoaea  is  governed  by  OMB  Qicular  No. 
A-87. 

Stataa  should  be  aware  that,  undar  new 
Section  453(n),  SSA,  (as  added  by  Section 
316(f),  PRWORA),  Federal  depaitownte, 
agandaa  and  instnimentalities  an  lequired  to 
submit  certain  infarmation  to  the  National 
Directory: 

Federal  Govammant  Reporting. — Bach 
department,  agancy,  and  instnunentallty  of 
tha  United  States  uiall  on  a  quarterly  biuis 
rapnt  to  the  Fetlaral  Parent  Locator  Service 
.the  name  and  social  security  number  of  each 
employee  and  the  wagea  paid  to  the 
employee  during  the  previous  quarter,  except 
that  such  a  report  shall  not  ba  filed  with 
reaped  to  an  employee  (rfa  dmartment. 
agency,  or  instnunentallty  persnming 
IntalligBnce  or  counterintelligence  functions, 
if  tha  haad  of  such  department,  agency,  or 


instrumantality  has  datannined  that  filing 
siKh  a  report  could  endangsr  the  safety  of  the 
employee  or  txmpromise  an  ongi^ng 
invwatigatinn  or  IntalUgance  miasitm. 

In  addition,  naw  Section  453A(bXlXC). 
SSA,  requires  Fedaral  entities  to  report  naw 
hire  infonnation: 

Federal  Government  Bnq>loy«n. — ^Any 
department,  agsncy,  or  instrumentality  of  the 
United  States  shall  comply  with 
subparagraph  (A)  (requiring  employen  to 
fiunish  new  hire  bifarmation]  b^  transmitting 
the  report  described  in  subparagraph  (A)  to 
Um  National  Directory  of  New  Hires*  *  * 

As  this  informatira  may  be  useful  far  UC 
purpoaea,  tha  Dapattment  will  be  diaoasaing 
its  potential  uaas  with  the  Department  of 
HHS.  Statea  should  be  aware  that  the 
Secretary  of  HHS  has  the  sole  authority  fcn- 
deteimialng  the  extent,  if  any,  to  which  any 
infarmation  in  the  National  Diredory  may  be 
shared  with  Stato  UC  agendas.*  In  the  event 
that  States  may  obtain'such  infionnation, 
Section  453(10(3).  SSA,  addresaes  ooate  for 
providing  information  bom  the  National 
Directory — 

FOR  INFCWMATION  FURNISHED  TO 
STATE  AND  FEIXRAL  ACXNOBS.— A  State 
or  Federal  agency  that  reoeivea  infarmation 
firom  the  Secretary  (of  HHS]  pursuant  to  this 
section  shall  reimburse  the  Secretary  {or 
coste  incuind  by  the  Secretary  in  furnishing 
the  infarmatian,  at  rates  which  the  Sacratary 
determines  to  be  reasonable  (which  ratea 
shall  include  payment  for  the  ooaU  of 

nhteinlng,  verifying,  iweinteinin^  and 

ntwnparing  the  infarmation).  (Emphasis 
added.] 

Thus,  the  Secretary  of  HHS  has  the  sole 
authority  Cor  detanninlng  what  fees  will  be 
paid  by  State  UC  agencies  for  any 
information  obtained  from  the  National 
Directory. 

7.  Income  EligibUity  Verification  System— 
AmentiDMnt  to  Section  1137la)l3),  SSA, 
made  by  Section  313(c)(1),  mWORA.  Section 
303(f),  SSA,  requires  a  Stato  to  operate  an 
income  eligibility  verificatton  syvteqi  (lEVS) 
which  maeto  the  requiremente  of  Section 
1137(a),  SSA  Section  1137(aM3)  requires 
employan  "to  make  quarterly  wage  raporte  to 
a  State  agency"  which  may  be  the  State  UC 
agency.  The  PRWORA  amended  the  SSA  to 
ejqiand  the  types  of  employen  re(]uired  to 
submit  quarterly  wage  reports  while  at  the 
same  time  allowing  an  exception.  As  a  result 
Section  1137(aX3)  now  reads,  in  part,  aa 
followa— 

employen  (incliMUiig  Stato  and  local 


(m  dafinad  in  I 
4S3A(aX2XBXitt))  (sio-afaoald  prabdUy  be 
(ii)]  in  audi  State  are  required  *  *  *  to  make 
quarterly  wage  reporte  to  a  Stato  agency 


*  Section  39S(c).  PRWORA.  providaa  for  a  longer 
yaca  period  If  tha  Stata  naads  to  amend  iu 
CooatitutitML  Tliis  longsr  gracs  psriod  will  and  at 
tha  aarliar  of  (1 )  one  year  after  the  efiactive  date  of 
tha  oaoaaaaty  State  cxmadtutional  amandmant  or  (2) 
5  yaws  aftsr  the  data  of  enactment  of  tha  PRWORA. 


a  Section  453(1),  SSA,  aa  added  by  Sectioo  316(0, 
PRW(MtA.  Umtes  the  use  of  infannatioD  "in  tha 
Fedaral  Parent  Locator  Sarvioa,"  whidi  indudaa 
iaf(»ination  in  tha  National  Diractory.  The 
information  in  the  Fedaral  Parant  Locator  Service 
"shall  not  be  uaad  or  diicloaad,  except  aa  expressly 
provided"  in  Section  453,  SSA.  Section  453(jX3)(B). 
SSA,  alao  added  by  Section  316(f),  PRWOtA, 
autboriaaa  the  Secretary  of  HHS  to  diaeloaa 
information  in  the  diractoriaa  to  "Stata  agancias." 
Under  Section  4S3(jX3),  thaaa  agenciaa  are  limited 
to  TANF  and  child  aupport  agendas. 


(which  may  ba  the  afaocy  administerii^  dm 
State's  onamploymaBt  oonpanaattoD  law) 
except  that  die  Sacntaiy  of  Labor  (in 
consultation  with  the  Sacratary  pfHaahh  and 
Human  Services  and  tha  Secretary  of 
Agriculture)  may  waiva  tha  pravWon  of  this 
paranaph  if  he  deleiminas  diat  tha  State  Ims 
in  e»d  an  alternative  sjrstam  vrtikii  is  aa 
afiadive  and  tiaaely  far  pmpoees  of 
providing  employinent  related  inootne  and 
eligiUlity  date  for  die  purposes  dsacribed  in 
paracraph  (2),  aad  I 

hi  flhii  iTllti  raapart  la  "aa  aiplajaa'  af  a 
State  ar  local  i«aw7  parfiarmi^  iHteO^ 
er  iwmterlirtalllgiai  ii  fwrHaM.  If  ika  1 
of  audi  aganqr  hM  ilelaimlnail  that  flUi^ 
audi  a  r^ast  oaald  aada^ar  dta  aafely  af 
dMi 


(Amendmente  bolded.] 

New  Section  453A(aX2XBXU).  SSA.  aa 
added  by  Section  313(b),  PRWORA,  provides 
that  "labor  organization"— 
shall  have  the  "»— "j*^  given  such  teim  in 
section  2(5)  of  the  National  Labor  Relations 
Ad,  and  iDcludea  any  entity  (alao  known  aa 
a  "hiring  hall")  which  U  uaed  by  die 
organization  and  an  employer  to  cany  out 
requiremente  deacribod  in  sactioo  8(0(3)  of 
such  Ad  of  an  agreement  between  the 
oiganization  and  the  employer." 

Section  2(5)  of  die  National  Labor 
Relations  Ad  (NLRA)  definea  "labor 
organization"  as — 

any  oiganization  of  any  kind,  or  any  agency 
or  employee  repreaentetion  otMnmittee  or 
plan,  in  which  employees  partidpate  and 
which  existe  for  the  purpow,  in  wdiole  or  in 
part,  (rf  dealing  with  employen  oonceming 
grievances,  labor  disputes,  wages,  ratea  of 
pay,  houn  of  employment,  or  oonditiona  of 
work. 

Section  8(fK3)  of  the  NLRA  pertains  to 
agieamente  oovwing  employeea  in  the 
buHding  and  conatnidirai  industry  under 
which  the  employer  notifies  the  labor 
organization  "of  cqjportunitiaa  for 
employment  with  auch  employer,  or  gives 
such  labor  ocganizatirai  an  t^portunity  to 
refer  qualified  applicante  for  such 
emplo3fiiient." 

As  a  result  of  dw  amendmente  to  Sectioa 
1137(aX3),  SSA,  all  States  must  raquire  State 
and  local  gDvainmente  and  the  l^nr 
wganirations  described  above  to  submit 
quaitariy  wags  reporte  to  a  State  agency 
which  may  be  the  UC  agency.  Stetea  will 
need  to  examine  their  laws  and  ragulatioos 
to  dataimine  if  any  amendmente  are 
necesssry.  Also  as  a  result  of  the 
amendnwnte  to  Section  1137(a)(3),  SSA, 
States  are  prohibited  bom  retjuiring  the  filing 
of  a  report  concerning  an  employee  who  is 
perfarming  "intelligence  or  counter 
intelligence  functions"  if  the  heed  of  a  State 
or  local  agency  employing  the  individual 
detetminea  that  tha  fiUng  of  such  a  report 
"could  endanger  the  safety  of  the  employee 
or  compromise  an  ongoing  Investigation  xx 
intelliganoe  missicHi." 

UC  agendes  should  be  aware  that  Sectioa 
409(aX4),  SSA,  as  amended  by  Section 
103(a),  PRWCWA,  provides  diat,  if  the 
Secretary  of  HHS  determines  that  a  State 
TANF  program  is  not  partidpating  during  a 
fiscal  year  in  the  lEVS  as  required,  the 
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Secretary  of  HHS  will  roduce  the  State's 
TANF  grant  (or  the  following  fiacal  year  by 
up  to  2  percent 

The  effective  date  of  the  amendment  to 
Section  1 137(aM3).  SSA.  is  the  date  of 
enactment  of  the  PRWORA.  (Section 
39S4a)(2),  PRWORA.)  However,  if  the  State 
must  amend  Its  law  to  require  such  reporting, 
the  effective  dale  is  the  enectiv*  date  of  the 
law  enacted  by  the  State  legislature,  but  In 
no  case  later  than  |anuaiy  1 ,  199S.  (Section 
39S(bM3).  PRWORA.  See  item  5  of  this  UIPL 
for  an  explanation  of  this  January  1 ,  19M 
effective  date.) 

8.  Ute  of  UC  Infonnation  for  Child  Support 
Bnforcmnent  Purpomt — Section  903(t),  S&A. 
at  amended  by  Section  313(d).  PftWOHA. 
Section  303(e).  SSA.  aoioiig  othor  tkii^. 
reouires  Slataa  lo  provide  cartaln  UC 
infonnation  to  child  support  enforoament 
agencies.  The  PRWORA  added  the  following 
new  paragraph  to  tiie  end  of  Section  303(e)— 

(5)  A  State  or  local  child  support 
enforcement  agency  may  discioae  to  any 
a^nt  of  the  agency  that  is  under  contract 
with  the  agency  to  carry  out  the  purpoaea 
described  in  parwraph  (1)(B)  (i.e..  for 
purposes  of  establishing  and  collecting  child 
support  obligations  bom.  and  locating, 
individuals  owing  such  obligation]  wags 
information  that  Is  disclosed  to  an  officer  or 
employee  of  the  agency  under  paragraph 
dXA)  lie.,  a  state  or  local  child  support 
enforcement  agency).  Any  agent  of  a  State  or 
local  child  support  agency  tliat  receives  wage 
Information  under  this  paragraph  shall 
comply  with  the  safisguards  established 
pursuant  to  paragraph  ( 1  KB).  (Emphasis 
added.) 

Section  303(a)(1).  SSA.  requires  that  SUte 
law  contain  "|s|uch  methods  of 
administration  *   *   *  as  are  found  by  the 
Secretary  of  Labor  to  be  reasonably 
calculated  to  insure  full  payment  of 
unemployment  compensation  when  due." 
This  provision  has  long  been  interpreted  to 
prohibit,  with  certain  exceptions,  disclosure 
of  claimant  and  employer  UC  infonnation. 
Although  disclosure  to  public  officials  in  the 
performance  of  their  duty  has  been 
permitted,  disclosure  to  private  entities 
without  the  consent  of  the  Individual  is 
generally  not  allowed.  (See  UIPL  23-96.) 

The  amendment  partially  removes  this 
restriction  on  disclosure  to  private  entities 
for  purposes  of  Section  303(e).  SSA.  Federal 
law  now  authorizes  a  State  UC  agency  to 
provide  UC  Information  to  a  State  or  local 
child  support  agency  which  turns  that 
information  over  to  a  private  contractor  for 
purposes  of  establishing  and  collecting  child 
support  obligations  from,  and  locating. 
Individuals  owing  such  obligations.  This 
authorization  is  contingent  on  the  existence 
of  safsguards  consistent  with  Section 
303(e)(1)(B),  SSA,  as  determined  in 
regulations  issued  by  the  Secretary  of  Labor. 
The  Secretary  of  Labor  has  not  yet  prescribed 
regulations  on  these  safeguards.  Therefore, 
until  these  regulations  are  issued.  States  will 
assure  compliance  with  Section  303(e)(lKB) 
by  following  the  confidentiality  protection 
provisions  of  20  CFR  603.7  pertaining  to 
requesting  agencies. 

A  State  wishing  to  use  this  new  authority 
will  peed  to  determine  whether  Its  UC  law 


muat  be  amende^  Tba  aoMndniBnt  to 
Sectloa  303(a).  SSA.  is  efbctlve  on  the  data 
of  enactnMOt  of  ttia  PRWORA. 

9.  Uae  of  Smphynmnt  SmMrity  Information 
to  EMtabliali  PatBrnity  and  for  Other 
Purpoeet— Section  4e6(eMl).  SSA.  ob  added 
by  Section  325(a)(3).  PFWORA.  Section 
4e6(cXl).  SSA.  requiraa  that  State  and  local 
child  support  •nfarcaotant  agencies  use 
certain  e^qwdilad  procadurea  relating  "to  the 
establishmeat  of  patamity  or  to 
establishmsnt.  modification,  or  enfaroBment 
of  support  ordan.  *  *  '"OiMoftlMae 
procMursa  is  obtaining  acoaas  to 
amiployiiMnt  aacuilty  noorda— 

(D)  Apxss  to  Inforautioe  CIoBtatnad  In 
Certain  Racorda.— To  obtain  Koasa,  aubfact 
to  aafsftMrds  oo  privacy  tad  Infarmatioo 
sacurity.  tod  aub^act  to  tba  nonliability  of 
aotltlaa  that  aCford  such  aocaaa  undar  this 
subtil agiaph.  to  information  oonttinad  in 
the  following  records  (including  automatad 
ail  lias.  In  the  caae  of  records  maintained  In 
autaaurtad  data  baaas): 


(V)  employment  security  records.  •   ■   * 

Federal  UC  law  was  not  amended  to 
require  State  UC  agaociaa  to  provide  such 
access.  Specifically.  Section  303(e).  SSA. 
relating  to  tba  provision  of  UC  information  to 
child  support  agandes  was  not  amended. 
Howevar.  Section  303(eXlXA).  SSA.  already 
requires  that  waaa  infonnation  ba  discloaed. 
upon  requaat  and  on  a  ralmbuisabla  baaia.  to 
child  support  aganrias.  Also.  Section 
303(aXll.  SSA.  permits  diadosuie  of  UC 
information,  including  claim  information,  to 
public  officials  in  the  performance  of  their 
duties. 

States  will  need  to  review  their  UC  laws 
and  regulations  to  determine  if  granting 
accaas  to  child  support  agencies — sub^  to 
saisguards,  nonliability  and  payment  of  any 
costs  aaaodatad  with  granting  such  access- 
requires  amendmant  to  State  UC  law  to 
accommodate- the  child  support  agency. 

10.  Food  Stamp  Overiuuancee — Section 
13(b)(1)  of  the  Food  Stamp  Act  of  1977  (FSA) 
as  amended  by  Section  844(a).  PRWORA. 
Under  Section  303(dX2).  SSA,  "uncollected 
overissuances"  of  food  stamp  allotments  may 
be  intercepted  from  an  individual's  UC  under 
certain  limited  conditions.  See  UIPL  37-86 
for  a  complete  explanation  of  these 
conditions. 

Although  the  PRWORA  did  not  amend 
Section  303(dH2).  SSA,  it  did  amend  Section 
13(b)(1)  of  the  FSA  to  require  that  a  State 
Food  Stamp  agency  muat  now  collect  any 
overissuance  of  food  stamp  coupons  issued 
"to  a  household"  by  withholding  amounts 
from  UC  payable  to  "a  member  of  the 
household"*  as  provided  under  Section 
13(c),  PSA,  which  eatablishes  certain 
procedures  for  the  food  stamp  agency.  Under 
subsection  (2)  of  Section  13(b),  FSA.  the 
Secretary  of  Agriculture  may  waive  this 
requirement  under  certain  conditions. 

.Section  13(b)(1),  F'SA,  does  not  affect  the 
requirements  of  Section  303(dK2),  SSA.  It 


•  Under  Section  l3(aX2),  PSA.  "(slach  aduh 
mnnbar  ola  houtebold  thall  ba  ioinlly  snd 
MTanJIy  IUbl«  fer  the  valu*  of  any  ovariMuancs  of 
coupoos."  Sine*  food  stampa  ara  allo(l*d  to 
houaeholda.  this  means  svary  adult  memtMr  of  the 
housshold  may  ba  liabia  for  tha  overiaauanca. 


merely  mandates'  that  State  food  stamp 
agenciaa  take  an  action  that  previously  %»s 
optional  undar  the  FSA  and  tliat  is  permitted 
under  the  SSA. 

As  all  State  laws  contain  proviaions  which 
prohibit  attachment  of  UC.  Statea  wjiich  have 
not  already  enacted  provisions  implementing 
Section  303(dK2).  SSA.  will  need  to  amend 
their  UC  laws  to  accommodate  the  State  food 
stamp  agency.  The  following  draft  language 
will,  aa  adjusted  for  State  usage,  assure  UC 
conformity  reouiremants  are  met: 

(iXa)  An  Inaividual  filing  a  new  claim  for 
unamplovment  companaation  shall,  at  the 
time  of  filing  fuch  claim,  dlacloae  whether  or 
not  ha  or  sbe  owes  an  unoolkscted 
ovariasuanoa  (aa  defined  in  section  13(c)(1)  of 
tha  Pood  Stamp  Act  of  1977)  of  food  stamp 
coupoos.  The  conunisaioner  shall  notify  the 
State  food  stamp  agency  enCordng  such 
ofaUgatioa  of  any  Individual  wfao  diacloaes 
thatna  or  she  ow«a  child  support  obligations 
and  who  is  datanninad  to  ba  eligible  for 
unamploymant  companaation. 

(b)  The  nnmmiaaionar  shall  deduct  and 
withhotd  from  any  unamploymant 
compenaation  payable  to  an  individual  who 
owes  an  uncollected  overiasuance — 

(A)  the  amount  specified  by  the  individual 
to  the  commissioner  to  be  deducted  and 
withheld  under  this  clause, 

(B)  the  amount  (if  any)  detarmbMd 
pursuant  to  an  agreenwnt  submitted  to  the 
State  food  stamp  agency  under  section 
13(cX3XA)  of  the  Pood  Stamp  Act  of  1977; 
or 

(Q  any  amount  otherwise  required  to  be 
deducted  and  withheld  from  unemplo3rment 
compensatton  pursuant  to  section  13(cK3XB) 
of  such  Act 

(c)  Any  amount  deducted  and  withheld 
under  this  section  shall  be  paid  by  the 
commlsaioDer  of  the  appropriate  State  food 
stamp  agency. 

(d)  Any  amount  deducted  and  withheld 
under  subaectioo  (b)  shall  for  all  purpoaea  be 
treated  as  if  it  were  paid  to  the  individual  as 
unemployment  compensation  and  paid  by 
such  individual  to  the  State  food  stamp 
agency  as  repayment  of  the  individual's 
uncollectBd  overissuance. 

(e)  For  purposes  of  this  section,  the  term 
"imemployment  compensatton"  means  any 
compensation  payable  under  this  Act 
including  amounts  payable  by  the 
commissioner  pursuant  to  an  agreement 
under  any  Federal  law  providing  for 
compenaation,  assistance,  or  allowances  with 
reapect  to  unemployment 

(0  This  section  appliea  only  if 
arrangaments  have  been  made  for 
reimbursement  by  the  State  food  stamp 
agency  for  the  administrative  costs  incurred   • 
by  the  commifttoner  under  this  section 
which  ara  attributable  to  the  repayment  of 
uncollected  overiaauanoes  to  the  State  food 
stamp  agency. 

As  State  food  stamp  agencies  must 
reimburse  the  State  UC  agency  for  the 
administrative  costs  incimed  in  intercepting  ■ 
food  sumps  (Section  303(dX2XD).  SSA), 
State  UC  agencies  may  not  perform  any  food 
stamp  intercept  activities  without  entering 
Into  an  agreoment  for  reimbunement  of  all 
coats  which  will  be  incurred  by  such 
activiUes.  (UIPL  37-86,  page  4.) 
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If  tha  State  food  atanq)  agency  doaa  not 
with  tb*  Stata  UC  ogsaqr  to  porfonn  oil  the 
octivitias  UstMl  in  Section  303(dX2).  SSA.  the 
State  UC  agency  need  oidy  padEonn  thoae 
actlvitias  Cor  w^idi  It  la  paid.  For  aaampla. 
If  tba  Stata  food  stamp  agency  doaa  not  wish 
tba  UC  ananry  to  raqolra  applicants  fer  UC  , 
is  to  dlacloae  wbethor  an  ovariaauance  is 
owad.  than  the  State  UC  agency  need  not  do 
aa 

11.  Action.  Each  State  must  take 
appropriate  action  to  aaaura  that  its  law 
authorizaa  tha  diodoauia  of  UC  wage  and 
claim  Infonnation  to  the  National  Diractocy 
of  New  Ifiiw.  Stats  UC  ■gandaa  which 
maintain  State  wage  raoord  filaa  will  need  to 
aasun  that  State  and  local  govanunantol 
antitiaa  and  lobar  ofginiationa  submit 
quaitaiiy  wragB  reports  OS  requirad.  UC ' 
agenciaa  an  enoounged  to  cooperate  with 
other  Stata  agenciaa  In  ImnlsiiMiiilliig  tba 
nqulrementa  of  tba  PRWORA. 

12.  tnquiriet.  Plaaaa  direct  inqulrias  to  tha 
appropriota  Raglooal  Office. 
RESCISSIONS:  Nona 

EXPlRATKm  DATE:  Continuing 

(PR  Doc  96-28656  Piled  11-6-96: 8:45  am] 


NUCLEAR  REGULATORY 


[Docket  Nm.  SIMM  AND  MM9f) 

Houaton  Ughling  and  Power 
Company,  Ctty  Public  Sacvloe  Board  of 
San  Antonio  Central  Power  and  Light 
Company;  City  of  AuaUn,  Taxaa  of 
Tfanalar  of  Uoanaaa  and  laauinca  of 
Aniendmanti  to  Facdlty  Operating 
Uoenaaai  Propoaed  No  Significant 
Haiarda  Conatdaiadon  Detormlnation, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatoiy 
Commissian  (the  Cominiairion)  is 
considering  approval  under  10  CFR 
50.80  of  the  traiisfar  of  Facility 
Operating  License  Nos.  NPF-76  and 
NPF-60.  issued  to  Houston  Lighting  ft 
Power  Company,  et  al.,  (HLftP,  the 
licensee)  widi  respect  to  operating 
authority  thereunder  for  the  South 
Texas  Project,  located  in  MatagtHxla 
County,  Texas,  and  considering 
issuaius  of  conforming  amendments 
under  10  CFR  50.90. 

The  proposed  transfer  of  operating 
authority  under  the  licenses  would 
authoriaB  a  new  operating  company  to 
use  and  operate  South  Texas  Project 
Units  1  and  2  (STP)  and  to  possess  and 
use  related  licensed  nuclear  materials  in 
accordance  with  the  same  conditions 
and  authcrizatians  included  in  the 
current  operating  lionues.  The 
operating  company  would  be  fcsrmed  by 
the  ownen  tobecome  the  licensed 
operator  for  STP  and  woidd  have 
exclusive  control  over  the  operation  and 
maintenance  of  the  fiadlity.  The  licenses 


would  be  amended  to  reflect  the  transfar 
of  authority  tmder  the  Uomaes. 

Under  the  propoeed  airangBment. 
ownership  of  STT  %vill  remain 
nndianged  with  eadi  owner  retaining 
its  current  ownership  interest  The  new 
operating  an^Mny  will  not  own  any 
portion  ot  STP.  Likewise,  the  ownen' 
Mititlement  to  capacity  and  energy  £rom 
STP  will  not  be  afiiscted  by  the  proposed 
change  in  operating  responsibility  tor 
STP  nom  HLftP  to  the  new  operating 
OMnpany.  The  owners  will  continue  to 
pro^dde  all  funds  for  the  operation, 
maintenance,  and  decommissioning  by 
the  operating  company  of  STP.  The 
responsibility  of  the  ownen  will 
indude  funding  for  any  emergency 
situationB  that  might  arise  at  STP. 

Pursuant  to  10  CFR  50.80,  the 
Commissicoi  may  approve  the  transfer  ol 
a  license,  or  any  riuit  theretmder.  after 
notice  to  intereeted  persons.  Sudi 
approval  is  contingent  up<m  the 
Commission's  determination  that  the 
propoeed  transferee  is  qualified  to  hold 
the  license  and  that  the  transfar  is 
otherwise  consistent  with  applicable 
provisions  oflaw,  regulations,  and 
ordere  of  the  Commission. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findinga  required  by  the 
Atomic  Energy  Act  of  1054,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facilities  in  accordance  with  the 
proposed  amendments  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
difierent  Idnd  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
iqaigin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazaids  consideration,  which  is 
presented  below: 

1.  The  propoaed  omandQisnts  will  not 
increase  the  probability  or  consequences  of 
any  accident  prevtously  evaluated. 

The  employees  of  HLftP  presently  ragoged 
in  the  operation  of  STP  will  become 
employees  of  OPCO  (the  operating  company]. 
Penonnel  qualificationa,  tnerefixv.  wrill 
remain  the  same  as  thoae  diacusaed  in  the 
Technical  Specifications  and  the  UFSAR 
[Updated  Final  Safety  Analysis  Report].  The 
ocguuzational  structure  of  OPOO  will 
ooDtinue  to  {mnride  fat  clear  management 
control  and  efbctive  lines  of  authority  and 
oonununicatlon  among  the  organizational 


units  invotved  in  tlie  menegwnaut  < 
and  tedmical  aopport  of  the  kd^. 
According,  tbe  tedinical  qualiflcatiaBs  of 
(VGO  will  ba  at  least  squivriant  to  dwaa  of 
HLtf  presently. 

Aa  a  raeolt  0^  die  propoaed  amendnMots. 
diare  will  not  be  physical  changM  to  tbe 
facility,  and  aU  Liniftli«CanditiaB8  far 
Opantioo.  Liny  ting  Safaty  System  Settings, 
and  Safety  Limits  spadfiad  in  tiia  Tadmical 
Specifications  will  remain  undiuged  WTith 
the  exception  of  administrative  cbangea  to 
reflect  tba  role  of  CVOO,  the  Quality 
AHuranoe  Program,  the  Bme^pecy  Plea. 
Sacurity  Plan,  and  Training  Program  ara 
unafiactad  Tlw  Operating  Ayaemant  will 
ensure  ooatinued  mmpHenca  with  GDC 
(Ganaral  Daaign  Critariord  17  as  wall  as 
CX*GO  control  over  all  activttiae  witiiin  ttia 


Tharefare.  tba  propoaed  changsa  will  not 
incraeae  tba  prob^iillty  or  oooaequenoea  of 
any  acddant  ptevioualy  evaluated 

2.  Tbe  propoaed  amendments  wrill  not 
oeata  the  pcMaibilky  of  a  new  or  differant 
kind  of  accident  fitom  any  accident 
previously  evaluated 

The  design  and  daaign  baaas  of  STP  vdll 
remain  the  sama.  Thsrefere,  tlte  current  plant 
safety  analjrses  which  addreas  tbe  licensing 
basis  events  and  analyse  plant  raqmnse  and 
consequences,  will  not  be  affected  The 
Limiting  Condittons  far  Operation,  »-»mtHng 
Safety  System  Settings,  and  Safety  Limits  are 
not  affected  by  tbe  propoaed  amendments. 
With  tha  exception  of  administrative  rt^ngM 
to  reflect  die  role  of  OPOO,  plant  {nocaduras 
are  unaffected.  As  such,  the  plant  conditions 
for  which  tbe  daaign  basis  accident  analyaes 
have  been  performed  wrill  not  be  changed. 
Therefore,  the  propoaed  amendments  cannot 
create  the  poaaibllity  of  a  new  or  difisrent 
kind  of  accident  thui  previously  evaluated 

3,  The  propoeed  amendments  will  not 
involve  a  reduction  in  a  margin  of  safety. 

Plant  safety  maigins  are  established 
through  limiting  Conditions  for  Operation, 
Limiting  Safety  System  Settings,  and  SafMy 
Limits  specified  in  the  Technical 
Spedfications.  Then  will  be  ito  change  to  tbe 
physical  design  or  operation  of  the  plant  or 
to  any  of  these  maigins.  Tbe  propoeed 
amendments.  thereAxe,  will  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appeare  that  the  three 
standards  of  10  CTR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  ammdments  until  the 
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expiration  of  the  30-day  notice  period. 
However,  should  circumstances  ciiange 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facilities,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-d8y  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  Rnal 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Regjetr  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infretjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Rogtator 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville.  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC. 

The  Tiling  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  9,  1996.  the  Ucensee 
may  hie  a  request  for  a  hearing  with 
respect  to  the  proposed  transfer  of 
operating  authority  under  the  licenses 
and  issuance  of  conforming 
amendments  to  the  subject  facility 
operating  licenses,  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practifj}  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway.  Wharton,  TX 
77488.  If  a  request  for  a  hearing  or 


petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safsty  and  Licensing  Board, 
designated  by  the  Coaunission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  perticularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  prooeeoing.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  refisrence  to  tne 
following  fectors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subfect  mattar  of  tne  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  (wtition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  sn  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise ' 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the  transfer 
approval  or  amendments  under 


consideration.  The  contention  must  be 
one  which,  if  proven,  would  entitle  the 
petitioner  to  relief.  A  petitioner  who 
rails  to  file  such  a  supplement  whidi 
satisfies  these  requirements  with  respect 
to  at  least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inclucUng  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested  with  respect 
to  the  proposed  amendments,  the 
Commission  will  make  a  final 
detemiination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  dMde 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notMdthstanding  the  request  far  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  such  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filcKl 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
prompUy  so  inform  thie  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
D.  Beckner,  Director,  Proiect  Directorate 
IV-l:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Registar  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  and  to  Jack  R.  Newman.  Esq., 
Morgan,  L.ewis  &  Bockius,  1800  M 
Street,  N.W.,  Washington,  D.C.  20036- 
5869,  attorney  for  the  licensee.  " 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions. 
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supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  fecton  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  August 
23, 1996,  as  supplemented  by  letters 
dated  October  1  and  15, 1996,  regarding 
the  transfefr  of  licenses  and 
amendments,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Wharton 
County  Junior  College, ).  M.  Hodges 
Learning  Center.  911  Boling  Highnvay. 
Wharton,  TX  77488. 

Dated  at  Rockville.  Maryland,  this  Ist  day 
of  November  1996. 

For  the  Nuclear  Regulatory  Commistion. 
WilllaflB  D.  Beckner. 
Project  Director.  Project  Directorate  IV-l , 
Division  of  Beaetor  Projects  DJ/IV.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  96-28642  Filed  11-06-96;  8:45  am] 


[Dodcet  No.  72-18-I8F8I;  A8LBP  No.  97- 
72(M>1-ISFSq 

Inthe  Matler  Of  Nonhem  States  Power 
Company  (Independent  Spent  Fuel 
Storage  Inalallation);  Notice  of 
Prehearing  Conference 

November  1, 1996. 

This  proceeding  concerns  the 
application  of  Northern  States  Power 
Co.  (NSP)  for  a  license  under  10  CFR 
Part  72  to  possess  spent  fuel  and  other 
radioactive  materials  associated  with 
spent  fuel  storage  in  an  oCf-site 
independent  spent  fiiel  storage 
installation  (ISFSI)  in  Goodhue  County, 
Minnesota.  The  license,  if  granted, 
would  authorize  NSP  to  store  spent  fuel 
in  a  dry  storage  cask  system. 

Notice  is  hereby  given  that,  as  set 
forth  in  the  Atomic  Safety  and  Licensing 
Board's  Memorandum  and  Order 
(Schedules  for  Further  Filings  and  for 
Prehearing  Conference)  (LBP-96-22), 
dated  October  24, 1996,  a  prehearing 
conference  will  be  conducted  beginning 
on  Tuesday,  December  17, 1996,  at  the 
Minnesota  Public  Utilities  Commission, 
Large  Hearing  Room,  Metro  Square 
Building,  121  7th  Place  East,  Suite  350, 
St  Paul,  Minnesota  55101-2147.  The 
conference  will  commence  at  9:30  a.m. 
on  December  17, 1996,  and  will 
continue,  to  the  extent  necessary,  at  9:00 


ajn.  on  December  18  and  19, 1996.  at 
the  same  location. 

At  the  oonfBrenoe,  the  Licensing 
Board  will  consider  the  seven  petitions 
for  leave  to  intervene  and  requests  for  a 
hearing  filed  by  various  entities  between 
September  25, 1996  and  October  17, 
1996,  together  with  supplements  to 
those  petitions  scheduled  to  be  filed  no 
later  than  November  25, 1996,  including 
the  standing  of  various  petitionms  and 
each  of  their  proffered  contentions.  The 
Board  will  also  consider  potential 
scheduling  iat  various  aspects  of  the 
proceeding,  should  the  Board  determine 
that  a  hearing  is  to  be  authorized. 
Members  of  the  public  are  invited  to 
attend  the  confraenoe  but  may  not 
otherwise  participate. 

During  the  subsequent  course  of  the 
proceeding,  if  a  hearing  is  authorized, 
persons  who  are  not  parties  to  the 
proceeding  will  he  invited  to  submit 
limited  appearance  statements,  either  in 
writii^  or  orally,  with  regard  to  the 
ISFSI  application,  as  permitted  by  10 
CFR  2.715(a).  These  statements  do  not 
constitute  testimony  or  evidence  in  this 
proceeding  but  may  help  the  Board  and/ 
or  parties  in  their  deliberations  as  to  the 
boimdaries  of  the  issues  to  be 
considered.  Oral  statements  will  not  be 
heard  at  the  December  17-19  prehearing 
conference  but  will  be  heard  at  later 
sessions  of  the  proceeding.  Written 
statements  may  be  submitted  at  any 
time.  Written  statements,  or  requests  for 
oral  statements,  should  be  submitted  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555, 
Attn:  Docketing  and  Service  Branch.  A 
copy  of  such  statement  or  request 
should  also  be  served  on  the  Chairman 
of  this  Atomic  Safety  and  Licensing 
Board,  T3  F23,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington  DC 
20555,  and  at  the  local  public  document 
room  at  the  Minneapolis  Pubhc  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Rockville,  Mar^and,  November  1, 1996. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Charles  n«riiiiiMiftw, 
Chaimmn,  Administrative  Judge. 
[FR  Doc.  96-28583  Filed  11-6-96;  8:45  am] 
Ba±sn  cooc  7H0-»i-p 


ExiMMion  of  PiMte  Ooiwnent  Pntod 
on  ifiwn  EiiveuiMNinBi  anpaci 
StaiMiefit  for  DeoomiMeeioMng  of  liie 

fill^^^^JbMf  ^^^^rfhMV^^^  Al^PVMWMlltfMft 

Canbrtdge,  Olilc^  Facttty 

AQENCY:  Nudetr  Regulatory 
Commission. 

On  July  25, 1996,  the  U.S.  Nuclear 
Regulatory  Commission  annoxmoed  in 
the  Federal  lagistar  the  availability  for 
public  comment  of  a  draft 
environmental  impact  statement  (DEIS) 
that  evaluates  the  potential 
raivironmental  impacts  and  alternatives 
associated  with  Shieldalloy 
Metallurgical  Corporation's  (SMC) 
proposed  approadi  for 
decommissioning  the  SMC  fecihty  in 
Cambridge,  Ohio  (61  FR  38789).  The 
end  of  the  comment  period  was  stated 
to  be  ninety  (90)  days  from  the  date  on 
which  the  U.S.  Environmental 
Protection  Agency  (EPA)  notice  was 
published  in  the  Federal  Register 
stating  that  the  DEIS  had  been  filed  writh 
the  EPA.  The£PA  noticed  availabiUfy  of 
the  DEIS  on  August  2. 1996  (61  FR 
40414).  ConsequenUy,  the  end  of  the 
public  comment  period  became  October 
31. 1996. 

NRC  has  received  several  requests  to 
extend  the  comment  period  for  the 
DEIS.  NRC's  regulations  in  10  CFR  51.73 
permit  the  staff  to  grant  reasonable 
requests  for  extensions  of  time  of  up  to 
fifteen  (15)  days.  In  this  case,  the  staff 
is  granting  a  longer  extension  because  of 
several  requests  to  do  so.  including  one 
from  the  S^te  of  Ohio.  With  this  notice, 
NRC  is  granting  a  thirty  (30)  day 
extension  of  the  comment  period  to 
November  30, 1996. 

ADDRESSES  FOR  THE  DEIS:  A  single  copy 
of  the  DEIS  (NUREG-1543]  may  be 
requested  by  those  considering  pubUc 
comment  by  writing  to  the  NRC 
Publications  Section.  ATTN.: 
Superintendent  of  Docimients.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20013-7082,  or 
by  calling  202-512-1800.  A  copy  of  the 
DEIS  is  available  for  inspection  and/or 
copying  in  the  NRC  Pubhc  Document 
Room.  2120  L  St.  NW.,  Washington,  DC 
20555-0001.  A  copy  is  also  available  for 
public  inspection  at  the  Guernsey 
County  District  Library,  800 
Steubenville  Avenue,  Cambridge,  Ohio 
43725-2385. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
James  Kennedy,  Low-Level  Waste  and 
Decommissioning  Projects  Branch,  Mail 
Stop  T-7F27.  Division  of  Waste 
Management.  Office  of  Nuclear  Matoial 
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Safetv  and  SafBguords.  U.S.  Niidaar 
Ragulatory  Cominisaion.  Wuhington, 
DC  20S55-0001.  Telephone  301/415- 
6068. 

DMad  at  Rockville.  Maryland,  this  31"  day 
of  October  IMS. 

For  the  Nuclear  Ragulatocy  Commiaaioa. 
MibhMl  P.  Wehar, 

Chief.  Low-Laval  Woate  and  DtcoamUuioning 
Projieta  Bmoch.  DMakm  of  Wasta 
Managment.  OffloBofNucharUatmiaJ 
Safety  and  Safeguarda. 
(PR  Doc  M-28641  FUad  11-06-06;  S:45  am] 


POSTAL  RATE00MM88I0N 

[Doctal  No.  A97-a:  Order  Na  liaq 


In  me  Metier  of:  TemplevUle,  Mvyland 
21670;  (Celtierlne  J.  Eveiect,  et  eL. 
PetraocMfefj  Notfoeendl  Onler 
Acoepting  Appeel  and  EetabUehing 
Prooedufal  Schedule  Under  M  U.8.& 
404<bK5) 

Iiauad  November  1. 1096. 
Dockat  Number.  A97-3 
Nnoie  of  Affected  Post  Office: 

Templevllle.  Kfaiyland  21670 
Named)  of  Petitionerfs):  Catherine  J. 

Everett.  etaL 
Type  of  Detennination:  Closing 
Dote  of  Filing  of  Appeal  Papers: 

October  30. 1996 
Categories  of  Issues  Apparently 

Raised: 

1.  Effect  on  postal  services  (39  U.S.C 
§404(b)(2)(C)l. 

2.  Effiect  on  the  community  [39  U.S.C. 
§  404(b)(2)(A)). 

Alter  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  thoee  set  forth  above.  Or,  ue 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
reqiiires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  12D-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issviance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitionen  or  the  Postal  Service  for 
more  information. 


The  Ctmunissitm  orders: 

(a)  The  Postal  Service  shall  file  the 
reconrd  in  this  ^ipaal  by  November  14. 
1996. 

(b)  The  Secretary  of  the  Postal  Rate 
Commisriop  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  ftdsnl  lagialBr. 

By  the  Canmisskm. 

Secntaiy. 
AppsMltx 

Tamplevllle.  Maryland  21670;  Dockat  No. 
A07-3 

October  3a  1906— Piling  of  Appeal  letter 
Novamber  1, 1996  Gommiasion  Notice  and 

Order  of  Filing  of  Appeal 
Novembar  25, 1996— Last  day  of  filing  of 

petitions  to  Intervene  (see  39  CP.R. 

300l.lll(b]] 
Dacambar  4, 1906— Petitioners'  Paitlcipaht 

Statament  or  Initial  Brief  [see  39  CP.R. 

3001.1  lS(a)  and  (b)] 
Dacambar  24, 1996    POatal  Sanrke's 

Answarii^  Brief  (see  39  CF.R. 

3001.11S(c)] 
January  8, 1997— Petitioners'  Reply  Brief 

should  Petitiaaer  cbooae  to  file  one  (see 

39  CPJl.  3001.115(d)) 
January  IS.  1997— Osadllna  far  motions  by 

any  party  reipiaarlna  oral  argument  ITie 

Cammiaaion  will  schedule  oral  argument 

only  when  it  is  a  naoaaaary  additloo  to 

the  written  filings  (see  39  CF.R. 

3001.118] 
February  27. 1997— Expiration  of  the 

Commission's  120-day  dadsiooal 

schedule  (see  39  U.S.C  404(bXS)) 

(PR  Doc  96-28671  Piled  11-6-96;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Oflloe  of  itie  Secretary 

Expended  Cargo  Tranefer  Hedblttty  at 
Alaaka  IntamaUonal  Airporta 

AQENCY:  Office  of  the  Secretary. 
Oepertment  of  Tnmsportation. 
ACTION:  Final  Order.  Docket  OST-^96- 
1600.  Order  9&-11-2. 

SUMMART:  The  Department  is  ftnuliring 
its  Show  Cause  Order  96-9-19. 
concerning  an  application  filed  by  the 
State  of  Alaska,  the  Anchorage 
International  Airport,  and  the  Fairbanks 
International  Airport  The  Department  is 
granting  (except  as  noted  below)  all 
foreign  air  carrien  which  hold  currently 
effective  Department  authority  to  engage 
in  scheduled  foreign  air  transp<Htation 
of  cargo  (whether  imder  authorizations 
permitting  combination  or  all-cargo 
services),  exemption  authority  under  49 
U.S.C.  41301  to  engage  in  the  following 
cargo  transfiBr  activities  at  Anchorage 
and  Fairbanks  Inteicational  Airports:  (1) 


To  transfiBr  cargo  from  any  of  their 
aircraft  to  any  of  their  other  aircraft, 
provided  that  both  aircraft  are  operating 
to/from  a  point  in  the  carrier's 
homeland;  (2)  to  make  change*,  at 
points  in  Alaaka.  in  the  type  or  number 
of  aircraft  used  to  transport  cargo, 
provided  that  in  the  outbound  directian 
the  transportation  beyond  Alaaka  is  a 
continuation  of  the  transportation  from 
the  carrier's  homeland  to  Alaska,  and  in 
the  inbound  directian.  the 
transportation  to  the  carrier's  homeland 
is  a  continuation  of  the  transportation 
from  behind  Alaska:  (3)  to  conuningle 
caigo  moving  in  foreign  air 
transportation  with  cargo  traffic  not 
moving  in  foreign  air  transportation;  (4) 
to  disdbarge  cargo  in  Alaaka  for  transfar 
to  a  U.S.  carrier  for  onward  carriage  to 
a  final  destination  in  the  United  States 
or  in  a  third  country,  and  to  uplift  from 
Alaska  cargo  transferred  from  a  U.S. 
carrier  which  was  transported  by  that 
carrier  to  Alaaka  from  a  point  of  origin 
elsewhere  in  the  United  States  or  in  a 
third  country:  and  (5)  to  diachaige  cargo 
in  Alaska  for  transier  to  another  foreign 
carrier  Cor  onward  carriage  to  a  final 
destination  in  a  third  country,  and  to 
uplift  from  Alaaka  cargo  transferred 
from  another  Careign  carrier  which  was 
transpcrted  by  that  carrier  to  Alaska 
from  a  point  of  origin  in  a  third  country. 
Grant  of  this  authority  also  applies  to 
any  foreign  air  carrien  whidi  receive 
Department  authority  to  engage  in 
scheduled  foreign  air  transportation  of 
cargo  (whether  under  authorizations 
permitting  combiiution  or  all-caigo 
services)  during  the  period  this 
exemption  is  in  effect.  However,  this 
authority  does  not  apply  to  foreign  air 
carrien  of  Japan  and  the  United 
Kingdom,  since  the  United  States  is 
actively  engaged  in  critical, 
comprehensive  efforts  aimed  at  forging 
new,  more  competitive  bilateral  aviation 
agreements  with  both  of  these  important 
trading  paitnere.  The  authority  is 
effective  for  one  year  from  the  issue  date 
of  the  Department's  order. 

FOR  FURTHER  VIFORIIATION  CONTACT: 
George  Wellington.  Foreign  Air  Carrier 
Licensing  Division.  U.S.  Department  of 
Transportation.  Room  6412. 400 
Seventh  Street,  S.W..  Waahington,  D.C 
20590.  Telephone  (202)  366-2391. 

# 

Dated:  Novembar  1. 1996. 
durlaa  A.  HoBsiknlt, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

(PR  Doc  96-28649  Filed  11-6-96;  8:45  am] 
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Federal  AvMlon  Admkiietratlon 

Notice  To  Prapara  a  Supplamental 
Envfconmental  Impact  Staiament  and 
To  Conduct  EnvhtNinMntal  Scoping  for 
Propoeed  hnpiementatlon  of  Changee 
to  Air  Traflte  Control  Noiae  Abatement 
Proceduraa  and  Aaaodalad  Noiaa 
Competibiiity  Progrem  Mtlgelion  at 
Indianapoila  intamational  Airport, 
IN 


AQENCr:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  to  hold  a  public  scoping 
meeting. 

WIMMARY;  The  Federal  Aviation 
Administration  (FAA)  is  issuing  notice 
to  advise  the  public  that  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
to  the  1992  Final  Enviroiunental  Impact 
Statement  (FElS)  for  Master  Plan 
Development  wUl  be  prepared.  The 
SEIS  will  consider  the  proposed 
revision  and  implementation  of  air 
traffic  control  noise  abatement 
procedures  and  associated  noise 
compatibility  program  mitigation 
meesures  at  Indimapolis  International 
Airport.  In  order  that  all  significant 
issues  related  to  the  propoeed  action  are 
identified,  public  scoping  meetings  will 
be  held. 

FOR  FURTHER  VIFORIIATION  CONTACT: 

Presscott  Syndw,  Community  Planner, 
Federal  Aviation  Administration. 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue.  Des  Plaines.  Illinois 
60018,  (708)  294-7538. 
8UPPI.EIIENTARY  VIFORMATION:  The  FAA 
is  preparing  a  SEIS  for  proposed 
changes  in  air  traffic  procedures  for 
capacity  and  noise  abatement,  including 
related  noise  compatibility  program 
mitigation  measiues  at  Indianapolis 
International  Airport.  These  modify 
existing  noise  abatement  procedures 
and  mitigation  meesures  proposed  in 
the  1992  FEIS  for  master  plan 
development  approved  by  FAA  on  May 
21. 1992.  The  FEIS  was  subject  to  a 
Record  of  Decision  which  was  approved 
on  June  30. 1992. 

Comments  and  suggestions  are  invited 
from  Federal.  State  and  local  agencies 
and  other  interested  parties  to  ensiue 
that  the  full  range  of  issues  related  to 
the  proposed  acticm  are  addressed  and 
all  significant  issues  identified.  Copies 
of  a  scoping  document  with  additional 
detail,  can  be  obtained  by  contacting  the 
FAA  informational  contact  listed  above. 
Comments  and  suggestions  may  be 
mailed  to  the  same  address. 

Comments  and  suggestions  may  be 
mailed  to  the  FAA  informational  contact 
listed  above  by  January  15, 1997. 


Public  Scoping  Meeting:  To  facilitate 
receipt  of  comments,  two  public  scoping 
meetings  will  be  held  on  'Thursday. 
December  12, 1996.  The  first  meeting 
will  be  held  between  10:00  a.m.  and 
12:00  p.m.  for  Federal,  State  and  local 
agencies  in  the  Indianapolis  Airport 
Authority  Board  Room,  Terminal 
Building.  Indianapolis  International 
Airport,  Indianapolis,  Indiana.  The 
second  meeting  will  be  held  from  6:00 
pjn.  to  SKX)  p.m.  for  local  public 
officials  and  other  interested  parties  at 
Decatur  Central  High  School,  Cafeteria. 
5251  Kentucky  AvAiue.  Indianapolis. 
Indiana. 

Issued  in  Des  Plaines.  Illinois  on  October 
31, 1996. 
Philip  M-SaiduMyar, 

Acting  hkmagar,  Chicago  Airports  District 
Office.  FAA.  Great  Lakes  Region. 

[PR  Doc  96-28665  Filed  11-6-96;  8:45  am] 
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Approval  of  Noiae  Compatibility 
Program,  Snohomiah  Cowity  AirporV 
Paine  Held,  Snohomiah  County, 
Waahington 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
findings  on  tiie  noise  compatibility 
program  submitted  by  the  Airport 
Manager  of  the  Snohranish  County 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193]  and  14  CFR  Part  ISO.  These 
finHingn  are  made  in  recognition  of  the 
description  of  Federal  and  non-Federal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  April  5. 1996,  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  the  airport  ipanager 
under  Part  150  were  in  compliance  with 
applicable  requirements.  On  October  2. 
1996,  the  Associate  Administrator  for 
Airports  approved  the  Snohomish 
County  Airport  noise  compatibility 
program.  All  of  the  program  elements 
were  approved. 

EFFECTIVE  DATE:  The  eCfoctive  date  of  the 
FAA's  approval  of  the  Snohomish 
Coiinty  Airport  noise  compatibility 
program  is  October  2, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  G.  Ossenkop;  Federal  Aviation 
Administration;  Northwest  Mountain 
Region:  Airports  Division,  ANM-611; 
1601  Lind  Avenue,  S.W.,  Renton, 
Washington,  98055-4056.  Docimients 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 


aUPPiCMCNTARY  WrORMATION:  This 

notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  promm  for  Snohomish 
Coimty  Airport,  effective  Octobm  2. 
1996.  Under  Section  104(a)  of  the 
Aviation  Safety  and  Noisis  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  who  has 
previously  submitted  a  noise  exposure 
map  may  submit  to  the  FAA  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  propoeed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  eicposure  maps.  The  Act  requires 
such  a  program  to  be  develo'ped  in 
consultation  with  interested  and 
affected  parties  including  the  state,  local 
cximmunities,  government  agencies, 
airport  usere.  and  FAA  persoimeL 
Each  airport  noise  compatibility 
program  developed  in  aocordanoe  with 
Federal  Aviation  Regulation  (FAR)  Part 
150  is  a  local  program,  iu>t  a  Federal 
program.  The  FAA  does  not  substitute 
its  Judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
meesures  shoiild  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  Tlie  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  ofFAR  Part 
150; 

b.  Program  measiu«s  are  reasonably 
consistent  with  achieving  the  goals  of 
rediu±ig  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
nonccmpatible  land  uses; 

c.  Program  measures  would  not  create 
an  imdue  burden  on  interstate  or  foreign 
commerce,  unjiistiy  discriminate  against 
types  of  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
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is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Seattle.  Washington. 

Snohomish  County  Airport  submitted 
to  the  FAA  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  at  Snohomish 
County  Airport.  The  Snohomish  County 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on  April 
5, 1996.  Notice  of  this  determination 
was  published  in  the  Federal  Kagister 
on  April  15. 1996. 

The  Snohomish  County  Airprart  noise 
compatibility  program  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phasiad  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  dale  of  study  completion  to  the 
year  2000.  It  was  requested  that  the  FAA 
evaluate  and  approve  tliis  material  as  a 
noise  compatibility  program  as 
described  in  Section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  April  5. 1996.  and  was 


required  by  a  provision  of  the  Act  of 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  7 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Atrt  and  FAR  150 
have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Associate  Administrator  for  Airports 
effiective  October  2. 1996.  Outright 
approval  was  granted  for  all  program 
elements. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  October  2, 1996.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Snohomish  County  Airport. 

Issued  In  Rsnton,  Washington  on  Octotwr 
17,  1996. 
LowbU  H.  JohawHi. 

Manager,  Airports  Division,  Northwest 
Mountain  Region. 

(FR  Doc  96-28664  Filed  11-6-M;  8:45  am) 
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[Dodial  Na  M8R-001] 


Crowley  AiiMncsn 
NottoeofAppMcatt 
Section  666  of  the 
Act.  1936,  a 


Transport,  Inc.; 
Ml  Purauant  to 


Crowley  American  Transport,  Inc. 
(Crowley),  by  application  received 
October  16, 1996,  and  supplemented 
October  30, 1996  applied  under  Section 
651,  Subtitle  B,  of  the  Act  for 
participati(Hi  in  the  Maritime  Security 
Program  (MSP).  In  support  of  its 
application  Crowley  submitted 
in/ormation  pertaining  to  its  level  of 
noncontiguous  dome^c  trade  service  as 
required  by  section  656  of  the  Act 
Applicants  which  wish  to  receive  MSP 
payments  must  describe  their  level  of 
noncontiguous  domestic  service  as 
provided  for  in  section  656.  Pursuant  to 
section  656  of  the  Act,  the  Maritime 
Administration  must  determine 
Crowley's  level  of  nonamtiguous 
domestic  trade  service  should  it  become 
party  to  a  MSP  operating  agreement. 

Crowley  certified  that  its  list  of 
unscheduled  tug  and  haige  swvice 

firovided  in  support  of  its  application 
isted  all  the  eqiiipment  for  service 
between  points  in  Alaska  south  of  the 
Artie  Circle  and  points  in  the 
contiguous  48  States,  dedicated  and 
actually  utiUzed  in  that  service  in  the 
two-year  period  preceding  July  1. 1992. 
In  addition,  Crowley  stated  that  service 
between  San  Juan  and  the  U.S.  Gulf  was 
for  the  one-year  period  preceding 
August  9, 1995.  Crowley's  submittal  of 
noncontiguous  domestic  trade  service 
(Table  I)  as  well  as  its  affiliate.  Crowley 
Marine  Services.  Inc.  (Table  II)  was 
provided. 


Table  I.— Crowley  American  Transport,  Inc.,  Noncontiguous  Trade— Puerto  Rkx) 


Barge  vessel' 

TEU 

Voyages 

Itinerary 

EL  conquistador 

796 

796 

1,024 

1,024 

796 

796 

1,024 

1,024 

1,024 

236 

16 

7 
30 
26 

3 
23 

3 
18 

9 
20 

2 
18 

7 
19 

7 
20 

8 

2 

Laice  Chailaa-San  Juan. 
Jadcsonvile-San  Juan. 
Jacfc8onv«»-San  Juan. 
JactoonvHe-San  Juan. 
Palty^  Is.,  NJ-San  Juwi. 
Jactoonvilfr-San  Juan. 
Pett/s  Is.,  Ni-San  Juan. 
JacksonvWe-San  Juan. 
LaKe  Charles-San  Juan. 
Lakes  Chartos-San  Juan. 
Jackaonvila-San  Juan. 
Petiys  Is.,  NJ-San  Juan. 
JacksonvWe  San  Juan. 
Peltys  Is.,  Ni-Sm  Juan. 
JadcsonvMe  San  Juan. 
JackaonvMe-San  Juan. 
Patty's  Is.,  NJ-San  Juan. 

EL  REY 

FORTALEZA  _ 

JACKSONVILLE 

LA  PRINCESA 

LA  REINA  

PONCE  

SAN  JUAN 

SANTO  DOMINGO  
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TABLE  I.— Crowley  American  Transport,  Inc.,  Noncontiguous  Trade— Puerto  Rico— Continued 


Barge  vessel* 


BARGE  409  .» 

BARGE  417 

BARGES  500-1  &  500-3 


TEU 
capedty 


208 


208 


Voyages 


Itinerary 


JacksonvMe-San  Juaa 
Lake  Chartes-San  Juan. 
Peltys  Is.,  NJ-San  Juan. 
JacksonvMe-San  Juan. 
As  provkled  by  the  grandfather  provision  of  the  Mwitime 
Security  Act,  Sectkyi  4(h)(lHA),  aHcwing  two  barges  eacti 
of  186  trailers  and  100  automobttes,  the  Bwges  500-1 
and  500-3  have  operated  in  each  of  these  itineraries, 
since  August  9, 1995. 


*  Al  the  named  barges  are  accompanied  by  a  tugboat  for  propulsnn. 

TABLE  II.— Crowley  Marine  Services.  Inc.  (An  Affiuated  Company  of  Applicant) 


Barge  Vessel* 

Voyages 

Capacity 

DWT 

TEU 

CUBE 

S.Ton 

BBL 

Trailer 

Ralx) 

Itinerary 

Scheduled  Tug  and  Barge 

Servlos 

BARGE  250-6 

1 

1 

1 

1 
1 

1 

17 

17 

13 

12 

8 

3 

2 

12,500 

12,500 

9.100 

12.500 
12.500 

12,500 

13,392 
13,392 
12,500 
12.500 
12.500 
12.500 
9.100 

16.200 

5.970 

12.500 

13.185 

13.185 

15.999 

9.100 

12.500 

16.200 

16.200 

16.200 

16.200 

16.200 

16.200 

16.200 

9.100 

5.970 

9.100 

16.200 

5.330 

16.200 

16,200 

16,200 

16.200 

16.200 

16.200 

11.400 

42,500 

42.500 

32.300 

42,500 
42,500 

42,500 

16,150 
42,500 

3,000 

5,500 

4,500 

5,500 
5.500 

5,500 

t 

3,000 

5,500 

12,500 

12.500 

12.000 

4.500 

5.500 



SeatL-Capt   Bay,   Nyknek.   Dil, 
Bethel. 

SeatL-Nak.  CapL  Bay,  DUI,  Beth- 
el. Nome. 

SeatL-Nak.    Kotz,    DW.    Bethel, 
Nome. 

SeatL-Nak.  Kotz.  Lower  Viicon. 

SeatL-Naknet.       Dill,      .  Bethel. 
Nome.  Kotz. 

SeatL-Nome,   Kotz.   Wainwright. 
Barrow. 

SeetL-Whittier. 

SeatL-Whrttier. 

SAatt -\AftvKMr 

BARGE  410 

BARGE  MCKINLEY  



105 
105 

••••*•■■■•■••■ 

50 
50 
50 
35 
50 
35 

BARGE  400 

BARGE  417 - 

BARGE  400 

BARGE  500-1  

460 
460 
250 
250 
250 
250 
175 

BARGE  500-3 

BARGE  414 

BARGE  ATKA  

Saatt -WhMiAr 

BARGE  407 

SeatL-Whittier. 
SeatL-WMtiiar 

BARGE  41 1  

BARGE  KODIAK 

CAott -WhittiAr 

Unecheduied  Tug  and  Barge 
service 

BARGE  450-10 

Alask-Hawaii 

BARGE  250-11  

Concord  CA-Valdez  Alaska. 

BARGE  ISLA  BONITA  

Concord.CA-VaWez,  Alaska. 
Nikiski-Sacramento.  Rrvergate. 
Nikiski-Sacramenk),  Rivergate. 
Nikiski-Sacramento,  Rivergate. 
Porliand-Dufch  Hartmr 

BARGE  ALASKA 

BARGE  OREGON 

BARGE  HAWAII 

149,000 
149.000 
149.000 
149,000 
149.000 
149.000 
140.000 



BARGE  CORDOVA  

32.300 
42,500 

BARGE  407 

San  Juan-GuH 

BARGE  450-10 

SeatL-Anchorage,  Alaska. 
SeatL-Anchorage,  Alaska. 
SeatL-Anchorage,  Alaska. 
SeatL-Anchorage.  Alaska. 
SeatL-Anchorage.  Alaska. 
SeatL-Anchorage,  Niciski,  AK. 
SeatL-CapL  Bay,  Alaska. 
SeatL -Dutch  Hartxx 

BARGE  450-3 

BARGE  450-11 

BARGE  450-7 

BARGE  102 

BARGE  450-6 





BARGE  450-10 

BARGE  MCKINLEY  

32,300 
16,150 
32,300 

4.500 
3.000 
4,500 

BARGE  250-3 

SeatL -Dutch  Hartior 

BARGE  KETCHIKAN  

149,000 
49.999 
149.000 
149.000 
149.000 
149.000 
149.000 
149.000 
103.968 



SeatL-Dutch  Harbor 

BARGE  450-1 1 , 

SeatL-Duich  Hartxx  Alaska. 

BARGE  250-10 

SeatL -Juneau  Alaska. 

BARGE  450-7 

SeatL-Ketchikan  Alaska 

BARGE  450-10 



SeatL -Nikiski  Alaska. 

BARGE  450-11  

SeatL-Nidski  Alaska. 

BARGE  450-3 

SeatL-Nikiski  Alaska 

BARGE  460-7 

SeatL-Nikiski  Alaska. 

BARGE  450-6 

SeatL-Nikiski  Alaska. 

BARGE  101  

SeatL-Nldski.  Alaska. 
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Table  II.— Crowley  Marine  Services. 

Inc.  (An  Affiliated  Company  of  Applicant)— Continued 

Barge  Vessar 

Voyagas 

Capacity 

Mnarary 

DWT 

TEU 

CUBE 

S.  Ton 

bbl 

TraHar 

Ratio 

BARGE  151  

1,500 
1,500 
1.500 
1.500 
1.500 
16.200 
11.400 
5.330 
7.910 
9.100 

3.060 
3.060 
3.060 
3.060 
3.060 

750 
760 
750 
750 
750 

10.000 
10.000 
10.000 
10.000 
10.000 
149,000 
103.968 
49.963 
62.938 

Saatt.-Nome,   Kotz.   C^*.   Bay. 

BARGE  152         

W.  AK. 
Saatt.-Nonw,   Kolz.   Capt   Bay, 

W.  AK. 
Saalt.-Nom6.  Kotz.  CapL  Bay. 

W.AK. 
S«att.-No(na.   Kotz.  Cc^it   Bay. 

BARGE  154 

BARGE  160-1  

BARGE  160-4    

W.AK. 
Saalt.-Noma.   Kotz,   CapL   Bay, 

BARGE  460-10 

W.AK. 
Saatt.-Nonia.Kotz.  CtfU.  Bay.  W. 

BARGE  101  

AK. 
Saett.-Noma,  Kotz.   CapL   Bay. 

BARGE  250-10 



•••"••— 

W.AK. 
S6att.-Nome.   Kotz.  CapL   Bay. 

W.AK. 
SaolL-Noma,   Kotz,  CapL   Bay, 

BARGE  570 

3.000 
<500 

BARGE  MALCXjO 

32.300 

W.AK. 
Varaouvar,          WA-Anchoraga, 
Alaska. 

*  AH  the  namad  tMrgaa  are  accompanied  t)y  a  tug(boat  for  propulaton. 


Any  person,  firm  or  corporation 
having  any  interest  in  the  application 
for  section  656  consent  and  desiring  to 
submit  comments  concerning  Crowley's 
request  must  by  5:00  PM  (30  days  aiter 
the  date  of  publication)  file  comments 
in  triplicate  to  the  Secretary,  Maritifaie 
Administration.  Room  7210.  Nassif 
Building,  400  Seventh  Street.  SW., 
Washington.  D.C.  20590. 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  4, 1906. 
foal  C.  Richard, 

Secretary.  Maritime  Admini$tration. 
|FR  Doc.  96-28775  Piled  11-6-96;  8:45  ami 
aiLLMa  cooa  4ai«-*i-r 


Surtoce  Traneportallon  Board 
[STB  DoekM  Na  AB-290  (8ub-Na  180X)] 

Norfolk  and  Waatam  Raihvay 
Company— Abandoranant  Exemption— 
in  McOowall  County.  WV 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  Fart  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  a  2.5-mile  line  of  its  railroad 
from  milepost  T-16.0  at  Paget  on  and 
milepost  T-18.5  at  Anawalt,  in 
McDowell  County.  WV.» 


■  Pursuant  to  49  CFR  1 1S2.SO<d)(2).  the  railroad 
must  nia  a  varlfled  notice  with  the  Board  at  least 
SO  days  before  the  abandonmeni  or  discontinuance 
is  to  be  consummated.  The  applicant  In  its  veriflad 
notice,  indicated  a  proposed  consummation  date  of 
December  6.  1996.  tiowever.  because  the  veriflad 
notice  was  Tiled  on  October  18.  1996. 
consummation  should  have  not  been  propoaad  to 
talu  place  prior  to  December  7.  1996.  Applkcanl's 


NW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affiacted  by  the 
abaindonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  ofEar  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  7,  1996,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 


issues,'  formal  expreasions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).s  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  «  must 
be  filed  by  November  18. 1996.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  imder  49  CFR  1152.28  must 
be  filed  by  November  27. 1996.  with: 
Office  of  the  Secretary.  Case  Control 
Branch.  Sur&ce  Transportation  Board. 
1201  Constitution  Avenue.  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  R.  Raschall, 
General  Attorney.  Norfolk  Southern 
Corporation,  Three  Commercial  Place. 
Norfolk,  VA  23510-2191. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NW  has  filed  an  enviroimiental  report 
which  addresses  the  abandonment's 
efiiects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  November  12, 1996.  Interested 


r«praaeniatlve  has  been  contacted  and  has 
confirmed  that  the  conect  coosummation  data  la  og 
or  alter  Decatiibar  7, 1996. 


'  The  Board  will  grant  a  stay  if  an  informed 
daciaion  on  anviroiunantal  iaauaa  (whather  raiaad 
kiy  a  party  or  by  the  Board's  Sadlon  of 
bvinxunantal  Analysis  in  its  independent 
Inveatigation)  cannot  be  made  before  tlia 
exemption's  eflsctlve  date.  See  Exemption  of  Out- 
ofService  Rail  Line*,  5  I.C.C2d  377  (19S9).  Any 
requeal  for  a  stay  should  be  filed  as  soon  as  poaaible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  dale. 

>  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Asaist..  4  I.CCZd  164  (1887). 

«  The  Board  will  accept  lata-fllad  trail  use 
requests  as  long  as  the  abandonment  has  not  bean 
oonsununatad  and  tlie  abandoning  railroad  is 
vrllling  to  negotiate  an  agraamant 
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persons  may  obtain  a  copy  of  the  EA  by 
writing  to  ^A  (Room  3219,  Surface 
Ttansportation  Board,  Washington.  DC 
20423)  or  by  calling  Elaine  Kaiser,  Chief 
of  SEA,  at  (202)  927-6248.  Comments 
on  environmental  and  historic 
preservation  mattws  idust  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environment^,  historic  preservation, 
public  use.  or  trail  use/rail  bwnlring 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  1, 1996. 

By  the  Board,  David  M.  Konsrhnik, 
Director,  Office  of  Pnxaedings. 

Vernon  A.  MIUaBH, 

Secretoiy. 

(PR  Doc  9fr-2B769  Filed  11-6-96;  8:45  am] 

■aOMQ  OODC  4S16-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submlaaion  for  0MB  Review; 
Comment  Request 

October  21, 1996. 

Hie  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  early 
November  1996,  the  Department  of 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  October  30, 1996.  To  obtain  a  copy 
of  this  survey,  please  contact  the  IRS 
Clearance  Officer  at  the  address  listed 
below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  96-0021-G. 

Type  of  Review:  Revision. 

Title:  Employer  Identification  Number 
(EIN)  Public  Education  Packet  Customer 
Opinion  Survey. 

Description:  To  track  the  effects  of 
compliance.  IRS  plans  to  conduct  a 
study  where  taxpayers  requesting 
information  about  the  regulations  and 
requirements  for  starting  a  new  business 
in  BufCalo  and  Seattle  will  receive  a 
newly-developed  information  packet  on 


EIN.  The  packets  will  contain  an  SS-4, 
Application  for  Employer  Identification 
Number,  and  EIN  information  sheet, 
several  publications,  and  a  customer 
opinicm  survey.  IRS  plans  to  distribute 
the  iipckets  for  approximately  one  year. 
Since  the  compliance  test  will  take  two 
years  to  complete,  IRS  will  use  the 
customer  opinion  survey  to  get  an  early 
indicatioo  of  how  the  education  effort  is 
working  and  suggestions  for  improvii^ 
thepadtot 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
6.500. 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
152  hours. 

Clearance  Officer:  Gairick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue. 
N.W.,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(PR  Doc  96-28644  Filed  11-6-96;  8:45  am] 
BMOJNQ  CODE  48ie-01-P 


Submission  to  OMB  for  Review; 
Comment  Request 

October  29, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subinission(s)  may  be  obtained  by 
calling  the  Tmasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1466. 

Form  Number:  None. 

Type  of  Review:  Extension. 

T/t/e:  Third-Party  Disclosure 
Requirements  in  IRS  Regulations. 

Description:  This  submission  contains 
third-party  disclosure  regulations 
subject  to  the  Paperworit  Reduction  Act 
of  1995. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions. 


Estimated  Number  of  Respondents/ 
Racordkeepers:  256.943,158. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepv:  Various. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  86,331.267 
hours. 

Clearance  Officer:  Gairick  Shear. 
(202)  622-3869.  hitemal  Revenue 
Service.  Room  5571, 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OMB  Reviewer.  Alexander  T.  Hunt, 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Loia  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  96-28645  Filed  11  6  06;  8:45  am] 
aajjNQ  cooE  4s>e-oi-p 


Sulxnlsslon  for  OMB  Review; 
Comment  Request 

October  29, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiJd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  RocHn  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  January 
1997,  the  Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  November  4, 1996.  To  obtain  a  copy 
of  this  survey,  please  contact  the  IRS 
Clearance  Officer  at  the  address  listed 
below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  96-005-G. 

Type  of  Review:  Revision. 

Title:  Installment  Agreement 
Customer  Satisfection  Survey. 

Description:  In  July  1994  the  Acting 
Regional  Inspector  Southwest  for 
Internal  Au(Ut  reported  that  then  were 
some  weaknesses  in  the  streamlined 
installment  agreement  process  that  was 
implemented  during  the  1993  filing 
season.  The  streamlined  installment 
agreement  allowed  taxpayers  to  request 
payment  of  their  taxes  through  an 
installment  agreem«it  by  attaching  a 
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Fonn  9465  at  the  time  they  filed  their 
tax  return.  A  review  of  installment 
requests  in  the  Ogden.  Austin  and 
Fresno  Service  Centers  revealed  that 
installment  agreements  are  being 
granted  even  though  the  taxpayer  may 
foil  to  under  the  cause  of  the  balance 
due  or  what  actions  need  to  be 
addressed  to  prevent  the  situation  from 
reclining  in  the  hiture. 

The  purpose  of  this  survey  is  to 
determine  the  reasons  taxpayers  request 
installment  agreements  and  what  role 
the  streamlined  installment  agreements 
can  have  in  helping  taxpayers  meet  their 
tax  obligations  in  the  future. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.650. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
138  hours. 

Clearance  Officer:  Garrick  Sheer  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  till  Constitution  Avenue, 
N.W.,  Washington.  DC  20224. 

0MB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lofa  K.  HbUand. 

Departmental  Reports  Managpment  Officer. 
(FR  Doc.  96-28646  Filed  11-6-96: 8:45  am) 


Submission  to  0MB  tor  ftovfew; 
ConMiMfit  Re<|iMst 

October  29, 1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  r8quirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Internal  Revenue  Service  (IKS) 

OMB  Number:  1545-0153. 

Form  Number:  IRS  Form  3206. 

Type  of  Review:  Extension. 

Title:  Information  Statement  by 
United  Kingdom  Withholding  Agents 
Paying  Dividends  From  U.S. 
Corporations  to  Residents  of  the  United 
States  and  Certain  Treaty  Countries. 


Description:  The  form  is  used  to 
report  dividends  paid  by  U.S. 
corporations  through  United  Kingdom 
nominees  to  beneficial  owners  who  are 
residents  of  countries  other  than  the 
United  Kingdom  with  which  the  United 
States  has  a  tax  treaty  providing  for 
reduced  withholding  rates  on 
dividends.  The  data  is  used  by  IRS  to 
determine  whether  the  proper  amount 
of  income  tax  was  withtiela. 

Respondents:  Business  or  other  for- 
profit,  Individuals  (x  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  S.OOQ. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  4  hours,  6 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  15,620  hours. 

(M4B  Number  1545-0718. 

Form  Number:  IRS  Form  941-M. 

Type  ^Review:  Extension. 

Title:  Employer's  Monthly  Federal 
Tax  Return. 

Description:  Form  941-M  is  used  by 
certain  employers  to  report  payroll  taxes 
on  a  monthly  rather  than  quarterly 
basis.  Employers  who  have  fisiled  to  file 
Form  941  or  who  have  failed  to  deposit 
taxes  as  required  are  notified  by  the 
District  Director  that  they  must  file 
Form  941-M  mcmthly. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 11  hrs.,  43  min. 
Learning  about  the  law  or  the  form — 24 

min. 
Preparing,  copying,  assembling,  and 

sending  the  form  to  the  IRS — 36  min. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  152,640  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington.  DC  20224. 

CMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7340.  Office  of  M&ogement 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HailaBd. 

Departmental  Reports  Management  Officer. 
(FR  Doc  96-28647  Filed  11-6-96;  8:4$  am) 


Submission  for  OMB  Review; 
Comment  Rs<|usst 

November  1, 1906. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperw(Mrk  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biu«su  Clearance 
Officer  listed.  Comments  regarding  this 
inficMination  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  N.W.,  Washington.  D.C  20220. 


U.S. 


Service  (USSS) 


OMB  Number:  155S-0001. 

Fonn  Number:  SSF  86A. 

Type  of  Review:  Extension. 

Title:  Supplemental  Investigative 
Data. 

Description:  Respondents  are  all 
Secret  Service  applicants.  These 
applicants,  if  approved  fw  hire,  will 
require  a  Top  Secret  Clearance,  and 
possibly  Sa  Access.  Responses  to 
questions  on  the  SSF  86A  yields 
information  necessary  for  the 
adjudication  for  eligibility  of  the 
clearance,  as  well  as  ensuring  that 
applicant  meets  all  internal  agency 
raquiremmts. 

Respondents:  Individuds  or 
household«. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
7,500  hours. 

Clearance  Officer:  Sandy  Bigley  (202) 
435-7025,  U.S.  Secret  Service.  Room 
670. 1310  L  Street,  N.W.,  Washington, 
DC  20005. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
[FR  Doc  96-28648  Filed  11-6-96;  8:45  am) 


Flscsi  Ssrvics 

[Dapt  Ore.  570, 19W— fWv.,  Supp.  Na  q 

Surely  Companiss  Accsptsbie  on 
reosrsi  Donos,  vnangs  at  Name, 


Corporation 

Skandia  America  Reinsurance 
Corporation,  a  Delaware  corporation, 
has  formally  changed  its  name  to 
Odyssey  Reinsurance  Corporation, 
effective  July  19, 1996.  The  Company 
was  last  listed  as  an  acceptable  surety 
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on  Federal  bonds  at  60  FR  34306,  June 

30. 1996. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  today,  is  hereby  issued  under 
Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  Odyssey 
Reinsurance  Corporation,  Dover, 
Delaware.  This  new  certificate  replaces 
the  Certificate  of  Authority  issued  to  the 
Company  under  its  former  name.  The 
underwriting  limitation  of  $22,931,000 
established  for  the  Company  as  of  July 
1, 1996,  remains  unchanged  until  June 

30. 1997. 

Certificates  of  Authority  expire  on 
Jime  30,  each  year,  unless  revoked  prior 
to  that  date.  T^e  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1.  in  the 
Departm«it  Circular  570.  whidi 
outlines  details  as  to  imderwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officere  should  annotate  their  reference 
copies  of  the  Treasury  Qrcular  570, 
1996  Revision,  at  page  34306  to  reflect 
this  change. 

The  Circular  may  be  viewed  or 
downloaded  by  calling  the  U.S. 
Department  of  the  Treasury,  Financial 
Management  Service,  computerized 


public  bulletin  board  system  (FMS 
Inside  Line)  at  (202)  874-6817/7034/ 
6953/6872.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Washington.  DC. 
telephone  (202)  512-0132.  When 
ordering  the  Circular  from  GPO.  use  the 
following  stock  niunber:  048-000- 
00489-0. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury.  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch.  3700  East-West 
Highway,  Room  6F04,  Hyattsville,  MD 
20782,  telephone  (202)  874-6696. 

Dated:  October  29. 1996. 
Charias  F.  SiAwaii,  m, 

Director,  Funds  Management  Division, 

Financial  Management  Service. 

[FR  Doc  96-  28586  FUed  11-6-96;  8:45  am] 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  SignMcant  Objects  hnportsd 
tor  Exhibition 

Detuiuiiiuitioiis 

Notice  is  herri)y  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  act  of 


October  19. 1965  (76  Stat.  98522  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359,  March  29. 1978), 
and  Delegation  Order  no.  85-^  of  June 
27, 1985  (50  F.R.  27393,  July  2, 1985), 
I  hereby  determine  that  the  object  to  be 
included  in  the  exhibit  "Fabeiige  and 
Finland:  Exquisite  Objects"  (see 
list,*)  imported  from  abroad  for 
temporary  exhibition  without  profit 
within  the  United  States,  is  of  cultural 
significance.  This  object  is  imported 
pursuant  to  a  loan  agreement  with  a 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  ot  display  of  the 
listed  exhibit  object  at  the  Corcoran 
Gallery  of  Art,  Washington,  D.C., 
beginning  on  or  about  November  11. 
1996.  to  on  or  about  January  5. 1997.  is 
in  the  national  interest. 

Public  notice  of  these  determinations 
is  ordwed  to  be  published  in  the 
Federal  Register. 

Dated:  November  4, 1996. 
Laa  Jin, 

General  Counsel. 
[PR  Doc.  96-28753  Filed  11-6-96;  8:45  am] 


*  A  copy  of  this  liat  may  be  obtaiiwd  by 
contacting  Ijorie  J.  NIofVEteg  of  the  Office  of  the 
Generel  CoiuimI,  U.S.  Information  Agency.  The 
telephone  number  \»  202/619-60S4;  the  addrees  ia 
USIA.  301-4th  Street.  S.W..  Room  700.  Waahington. 
O.C  20547. 


Thursday 
November  7,  1996 


Part  II 

Department  of 
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Extralalsei  Drug  Use  in  Animals;  Final 
Rule 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administr«tk>n 

21  CFR  Part  530 
[Dodwl  Na  96N-0081] 
RIN  0910-4A47 

ExtraialMl  Drug  Uaa  In  Anbnala 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Pinal  rule. 

summary:  The  Pood  and  Drug 
Adxniniatration  (FDA)  ia  issuing  a  final 
rule  to  allow  veterinarians  to  prescribe 
extialabel  uses  of  certain  approved 
animal  drugs  and  approved  human 
drugs  for  animals.  This  action 
implements  the  Animal  Medicinal  Drug 
Use  Clarification  Act  of  1994  (the 
AMDUCA).  This  rule  will  provide 
veterinarians  greater  flexibility  for  using 
approved  drugs  for  animal  use. 

DATES:  This  final  rule  is  efiiactive 
December  9. 1996. 

FOR  FURTMER  MPORMA-nON  CONTACT: 
Richard  L.  Arkin,  Center  for  Veterinary 
Medicine  (HFV-238).  Pood  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  301-594-1737. 
SUPPt^MBfTARY  INFORMATION: 

I.  Background 

On  October  22, 1994,  the  President 
signed  into  law  the  AMDUCA  (Pub.  L. 
103-396).  Prior  to  enactment  of  the 
AMDUCA.  section  512  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360b)  had  provided  that  a 
new  animal  drug  (NAJ))  was  deemed 
unsafe  unless  it  was  subject  to  an 
approved  application  and  the  drug,  its 
labeling  and  its  use  conform  to  such 
approved  application.  Therefore,  use  of 
an  NAD  without  an  approved 
application  or  in  a  manner  different 
ht>m  that  set  forth  in  an  approved 
application  resulted  in  the  drug  being 
unsafe  under  the  act.  Section  501(a)(5) 
of  the  act  (21  U.S.C.  351(a)(5))  provides 
that  a  drug  deemed  to  be  unsafe  under 
section  512  of  the  act  is  adulterated.  The 
AMDUCA  allows  veterinarians  to 
prescribe  extralabel  uses  of  approved 
animal  drugs  and  approved  human 
drugs  for  animals. 

The  provisions  of  the  AMDUCA 
relating  to  extralabel  use  of  approved 
NAD's  provide  that  such  use  must  be  in 
accordance  with  conditions  specified  by 
the  Secretary  of  Health  and  Human 
Services  (the  Secretary)  by  regulations. 
The  animal  drug  provisions  also  include 
several  safeguards  in  allowing 
veterinarians  to  prescribe  drugs  for 


extralabel  ums:  (1)  If  the  Secretary  finds 
there  is  a  reasonable  probability  that  an 
extralabel  use  may  present  a  risk  to  the 
public  health,  the  Secretary  may 
establish  a  safe  level  for  a  residue  for 
such  extralabel  use  by  regulation  or 
order,  and  may  require  the  development 
of  analytical  methods  for  residue 
detection;  (2)  the  Secretary  may,  by 
general  regulation,  provide  access  to 
records  of  veterinarians  to  ascertain  any 
use  or  intended  use  that  the  Secretary 
determines  may  present  a  risk  to  the 
public  health;  and  (3)  if  the  Secretary 
nnds,  after  affording  an  opportimity  for 
public  comment,  that  an  extralabel 
animal  dmg  use  presents  a  risk  to  the 
public  health  or  that  no  acceptable 
analytical  method  has  been  developed 
and  submitted,  the  Secretary  may 
prohibit  such  extralabel  use  by  order.  In 
addition,  the  AMDUCA  provides  that  ah 
extralabel  use  of  an  approved  NAD  is 
not  permitted  if  there  is  an  approved 
animal  drug  with  the  same  active 
ingredient,  dosage  form,  and 
concentration  provides  for  that  difierent 

US0. 

The  AMDUCA  also  allows 
veterinarians  to  prescribe  approved 
human  drugs  for  use  in  animals  under 
conditions  specified  by  the  Secretary  by 
regulations.  The  human  drug  provisions 
do  not,  however,  contain  the  express 
conditions  set  out  in  the  statute  for 
extralabel  use  of  approved  NAD's. 

The  AMDUCA  adds  a  new  section 
301(u)  to  die  act  (21  U.S.C  331(u)) 
which  provides  that  failure  to  comply 
with  the  regulations  or  orders 
implementing  the  AMDUCA  is  a 
prohibited  act.  The  AMDUCA  amends 
section  301(e)  of  the  act  to  provide  that 
Cailure  to  maintain  records  or  provide 
access  to  records  of  veterinarians,  as 
provided  by  general  regulations,  is  a 
prohibited  act.  In  addition,  the 
AMDUCA  amends  section  512(1)  of  the 
act  to  require  drug  sponsors  to  keep 
records  and  make  reports  regarding 
extralabel  uses. 

NeiUier  the  AMDUCA  nor  the 
implementing  regulations  are  intended 
to  lessen  the  responsibility  of  the 
manufacturer,  the  veterinarian,  or  the 
food  producer  with  regard  to  violative 
drug  residues  or  other  adverse  impact 
on  human  health.  Under  the  act  and  this 
final  rule,  any  amount  of  residue  that 
may  present  a  risk  to  the  public  health 
resulting  from  an  extralabel  use  would 
constitute  a  violation  of  the  act  subject 
to  enforcement  action,  if  a  safe  level  or 
tolerance  has  not  been  established. 
Residue  exceeding  an  established  safe 
level  would  also  constitute  a  violation 
of  the  act.  as  would  residue  resulting 
from  an  extralabel  use  where  the  residue 
exceeds  an  established  tolerance.  The 


j>rovisions  of  the  AMDUCA  are  effiactive 
upon  adoption  of  a  final  rule 
implementing  the  statute.  The 
AMDUCA  requires  publication  of  a  final 
rule  within  2  yeers  of  the  date  of 
enactment. 

As  noted  in  the  preamble  to  the 
proposed  rule,  until  publication  of  a 
final  implementing  rule  makes  the 
AMDUCA  effective,  extralabel  use  of 
drugs  in  animals  continues  to  be  a 
violation  of  the  act.  FDA's  existing 
enforcement  policies  relating  to 
extralabel  use  have  been  described  in 
two  FDA  Compliance  Policy  Guides 
(CPG's)  entitied  "Extralabel  Use  of  New 
Animal  Drugs  in  Food-Producing 
Animals"  and  "Human-Labeled  Drugs 
Distributed  and  Used  in  Animal 
Medicine."  The  extralabel  CPG's  were 
issued  to  provide  information  and 
direction  to  FDA  personnel  in  the  field 
about  the  circiunstances  in  which  FDA 
would  ordinarily  take  regulatory  action 
against  extralabel  use  of  approved 
NAD's  and  hiunan  drugs  in  a"i'"<»ls  and 
those  situations  in  which  the  agency 
would  ordinarily  exercise  its  regulatory 
discretion  and  not  take  action. 

The  scant  legislative  history  of  the 
AMDUCA  includes  evidence  that  the 
AMDUCA  was  intended  to  codify 
policies  similar  to  those  in  FDA's  CPG's 
.  The  agency  has  generally  followed 
policies  similar  to  those  in  the  existing 
CPG's  in  this  final  rule.  It  is  anticipated 
that  these  CPG's  will  be  withdraivn  after 
this  final  rule  is  published.  FDA  may,  as 
necessary,  issue  additional  CPG's  or 
other  guidance  related  to  extralabel  use 
of  animal  and  human  drugs. 

n.  The  Propoeed  Rule 

A.  Summary  of  the  Proposed  Rule 

In  the  Federal  Regiater  of  May  17, 
1996  (61  FR  25106],  FDA  pubUshed  a 
notice  of  proposed  rulemaking  to 
implement  the  AMDUCA.  The  rule  as 
proposed  would  apply  to  the  extralabel 
use  in  an  animal  of  any  approved  NAD 
or  approved  human  drug  used  by  or  on 
the  lawful  order  of  a  veterinarian  within 
the  context  of  a  veterinarian-client- 
patient  relationship.  Human  drugs 
include  approved  new  human  drugs,  as 
well  as  over-the-counter  (OTC)  drugs 
marketed  under  OTC  monographs  as 
safe  and  effective  and  not  misbranded 
within  the  meaning  of  21  CFR  part  330. 

Consistent  with  the  policies  expressed 
in  the  CPG's,  the  proposed  rule  limited 
extralabel  uses  for  food-producing 
animals  to  those  that  provide  alternative 
treatment  modalities  when  the  health  of 
an  animal  is  threatened,  or  suffering  or 
death  may  result  from  failure  to  treat  an 
animal,  i.e.,  thera;>eutic  uses.  The 
proposal  asked  for  comment  on  requests 
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to  permit  extralabel  drug  use  for  some 
nontherapeutic  uses,  but  did  not 
provide  for  such  uses. 

The  proposed  rule  included  a  number 
of  definitions,  including  definitions  for 
the  phrases  "a  reasonable  probability 
that  a  drug's  use  may  present  a  risk  to 
the  public  health."  "use  of  a  drug  may 
present  a  risk  to  the  public  health."  and 
"use  of  a  drug  presents  a  risk  to  the 
public  health."  In  defining  these 
phrases,  the  agency  considered  the 
common  meaning  of  the  words  in  these 
phrases,  and  other  regulations  in  which 
FDA  has  defined  similar  concepts. 
The  proposed  rule  reiterated  the 
statutory  prohibition  against  the 
advertising  and  promotion  of  extralabel 
drug  uses.  It  provided  for  the  inspection 
of  veterinary  records  by  FDA 
investigators,  including  recrads  required 
under  the  act  and  regulations  and  State 
veterinary  practice  and  pharmacy  acts, 
to  ascertain  any  extralabel  use  that  the 
e^ency  has  determined  may  present  a 
risk  to  the  public  health.  The  propoeed 
rule  specified  particular  extralabel  uses 
that  are  not  permitted.  i.e..  extralabel 
use  by  a  lay  person  (except  when  under 
a  veterinarian's  supervision),  extralabel 
use  in  or  on  an  animal  feed,  extralabel 
use  resulting  in  any  residue  which  may 
present  a  risk  to  the  public  health,  and 
extralabel  use  resulting  in  any  residue 
above  an  established  safe  level  or 
tolerance.  The  proposal  also  included 
labeling  requirements.  In  addition,  it 
provided  conditions  for  compounding 
of  approved  NAD's  and  approved 
human  drugs. 

"Hie  proposal  woiUd  require  the 
prescribing  or  dispensing  veterinarian 
to:  (1)  Diagnose  and  evaluate  the 
conditions;  (2)  establish  a  substantially 
extended  withdrawal  period  prior  to 
marinating  of  milk.  meat,  or  eggs 
supported  by  appropriate  scientific 
information;  (3)  institute  procediues  to 
assure  that  the  identity  of  the  treated 
animal  or  animals  is  carefully 
maintained;  and  (4)  take  appropriate 
measures  to  assure  that  assigned 
timeframes  for  withdrawal  are  met  and 
no  illegal  drug  residues  occur  in  any 
food.  The  proposal  included  some 
additional  conditions  for  permitted 
extralabel  uses  in  food  animals  of  a 
human  drug,  or  of  an  NAD  approved 
only  in  use  in  nonfood  animals. 

The  proposal  also  stated  that  FDA 
may  prohibit  the  extralabel  use  of  an 
approved  new  animal  or  human  drug  in 
food-producing  animals  if  FDA 
determines  that  an  acceptable  analytical 
method  needs  to  be  established  and  this 
method  has  not  been  established  or 
cannot  be  established,  or  use  of  the  drug 
presents  a  risk  to  the  public  health.  It 
added  that  a  prohibition  may  be  a 


general  ban  on  the  use  of  the  drug  or 
class  of  drugs,  or  may  be  limited  to  a 
specific  species,  indication,  dosage 
form,  route  of  administration,  or 
combination  of  factors. 

The  proposed  rule  also  included 
procedures  for  establishing  and 
announcing  safis  levels,  for  developing 
analytical  methods,  and  for  issuing 
ordere  prohibiting  extralabel  uses  of 
drugs  in  food-producing  animals.  The 
proposed  rule  also  included  provisions 
regarding  extralabel  drug  use  in  nonfood 
animals. 

In  addition  to  publishing  the 
proposed  rule  in  the  Federal  Register, 
FDA  gave  notice  of  the  publication  of 
the  proposed  rule  by  various  additional 
means  and  invited  comments.  The 
comment  period  for  the  proposed  rule 
lasted  75  days,  closing  July  31, 1996. 
Several  requests  for  an  extension  of  the 
comment  period  were  denied  to  enable 
the  agency  to  meet  the  statutory 
deadline  for  publishing  the  final  rule. 

B.  Discussion  of  Comments 

FDA  received  approximately  110 
comments  on  the  proposed  ride.  A 
discussion  of  the  comments  and  FDA's 
responses  follows: 

1.  Issues  on  Which  FDA  Requested 
Comment 

(1)  The  agency  invited  comment  as  to 
whether  extralabel  use  should  be 
permitted  when  an  approved  drug  is 
found  by  the  veterinarian  to  be 
ineffective  in  a  particular  clinical 
situation.  The  AMDUCA  provides  that 
an  extralabel  use  of  an  approved  animal 
drug  is  not  permitted  if  an  approved 
NAD  with  the  same  active  ingredient  in 
the  same  dosage  form  and  concentration 
exists  for  that  use.  The  animal  drug  CPG 
contains  an  exception  that  permits  an 
extralabel  use  where  the  veterinarian 
finds,  within  the  context  of  a  valid 
veterinary-client-patient  relationship, 
that  an  approved  NAD  is  clinically 
'ineffiactive  for  its  intended  use. 
However,  neither  the  statute  nor  the 
proposed  rule  contained  a  similar 
provision. 

A  large  number  of  comments 
contended  that  the  regulations  should 
provide  such  an  exception.  The 
comments  stated  that  veterinarians 
frequently  encounter  clinical  situations 
in  which  an  approved  drug  is 
ineffective.  One  comment  observed  that 
approved  drugs  are  effective  under 
labeled  conditions  in  most 
circumstances,  so  that  it  would  not  be 
inconsistent  with  the  approval 
provisions  of  the  act  to  provide  for 
extralabel  use  in  specific  situations  in 
which  a  drug  is  ineffective  under 
labeled  conditions.  The  comment 


asserted  that  the  AMDUCA  is  intended 
to  codify  policies  similar  to  those  in  the 
CPG's,  such  as  the  "clinically 
ineffective"  provision. 

FDA  recognizes  that  the  AMDUCA 
does  not  provide  any  explicit  exoepticms 
to  its  prohibition  against  extralabel  drug 
use  when  an  approved  NAD  with  the 
same  active  ingredient  in  the  same 
dosage  form  and  concentration  exists  for 
that  use.  The  agency  believes,  however, 
that  not  allowing  extralabel  drug  use  in 
situations  in  which  the  approved  NAD 
is  clinically  ineffective  would  produce 
an  absurd  resiilt.  Undw  estabUshed 
principles  of  statutory  construction,  a 
statute  should  be  construed  to  avoid  an 
absurd  result.  (See  e.g.,  Rowland  v. 
California  Men's  Colony,  113  S.  Q.  716. 
720  (1993).) 

Under  the  act.  an  NAD  can  be  foimd 
to  be  effective  even  though  the  drug  may 
not  be  effective  in  treating  all  target 
animals  for  the  labeled  indication.  The 
statute  requires  that  there  be  substantial 
evidence  diat  an  NAD  is  effective  for  its 
labeled  indications.  The  legislative 
history  of  the  1962  Amendments,  which 
added  the  effectiveness  standard  to  the 
act.  indicated  that  evidence  sufficient  to 
meet  the  "substantial  evidence" 
standard  could  be  met  where  "the 
studies  *  *  •  show  that  the  drug  will 
help  a  substantial  percentage  of  patients 
in  a  given  disease  condition  but  will  not 
be  effective  in  other  cases."  (See  S.  Rapt. 
1744,  87th  Cong.  2d  sess..  Part  1  at  16 
(1962).)  For  those  cases  in  which  an 
approved  NAD  is  not  clinically 
effective,  it  is  as  if  the  drug  does  not 
exist  for  that  condition.  Under  the 
AMDUCA,  if  there  is  no  approved  NAD 
for  a  particular  condition,  veterinarians 
are  allowed  to  use  a  drug  extralabelly; 
however,  veterinarians  would  not  be 
allowed  to  use  a  drug  extralabelly  in 
essentially  the  same  situation,  that  is, 
when  the  approved  NAD  is  clinically 
ineffective. 

Therefore,  the  agency  has  concluded 
that,  under  the  AMDUCA,  allowing 
extralabel  drug  use  when  the  approved 
NAD  is  clinically  ineffective  is  legally 
supportable.  The  agency  cautions, 
however,  that  veterinarians  must  have  a 
basis  for  determining  that  the  use  of  the 
approved  NAD  is  clioically  ineffective 
in  the  animal  or  animals  involved. 
Unsupported  claims  of  cUnical 
ineffectiveness  will  not  be  allowed  to 
circumvent  the  statutory  prohibition 
against  extralabel  drug  use  when  an 
approved  NAD  for  that  condition  exists. 
Proposed  §  530.20(a)(1)  has  been 
amended  to  provide  for  extralabel  drug 
use  in  the  case  of  an  approved  NAD  that 
is  clinically  ineffective. 

(2)  The  agency  asked  for  comment  as 
whether  extralabel  use  of  animal  and 
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human  drugs  should  be  permitted  for 
nontherapeutic  uses  such  as  improved 
reproductive  responses  in  terrestrial 
and,  especially,  in  aquatic  food- 
producing  animals. 

More  than  a  dozen  organizations  and 
several  individuals  advocated  extralabel 
use  for  all  reproductive  purposes.  One 
comment  objected  to  the  concept, 
several  comments  could  be  interpreted 
to  be  in  opposition,  and  one  other 
comment  urged  the  agency  to  be 
extremely  judicious  in  granting  such  an 
exception.  Reasons  advanced  for 
allowing  reproductive-related  extralabel 
uses  included:  All  reproductive  uses  are 
therapeutic:  drugs  used  for  reproductive 
purposes  pose  Utile  human  food  safety 
threat,  and  in  fact  some  broodstock  (e.g., 
broodfish)  can  be  considered  nonfood 
animals;  reproductive  use  of  drugs  is 
especially  imfiortant  in  minor  species 
(e.g.,  aquaculture)  and  other  limited 
situations  (e.g.,  contraceptive  uses  in 
nuisance  animals  and  free  ranging 
wildlife)  for  which  few  drugs  are 
approved:  and  extralabel  use  of 
reproductive  drugs  conserves  animal 
resources,  and  allows  application  of 
new  technology  (e.g..  embryo  transfer 
and  artificial  insemination). 

The  agency  agrees  that  the  comments 
have  identiHed  some  important  reasons 
for  extralabel  use  of  drugs  for 
nontherapeutic  reproductive  purposes. 
The  agency  believes  that  some,  but  not 
all,  reproductive-related  drug  uses  are 
therapeutic  and  would  be  permitted 
under  the  final  rule.  However,  after 
further  consideration  the  agency  has 
concluded  that  the  statute  is  not 
intended  to  provide  for  extralabel  use  of 
drugs  for  nontherapeutic  purposes.  For 
example.  Senator  Coats  identified  the 
problem  of  the  AMDUCA  was  intended 
to  address  as  "too  few  approved  animal 
health  products  to  treat  all  animal 
illnesses,"  as  such: 

in  order  to  treat  animals  adequately  and  to 
alleviate  animal  suffering,  veterinarians  must 
use  some  products  in  an  extra-label  fashion 
*  *  •  lAMDUCAl  is  at  beat  a  short-term 
solution  to  a  long-tenn  and  larger  problem- 
the  lack  of  drugs  available  to  treat  animals. 
The  legislation,  as  it  (tassed,  will  not  address 
this  problem  *  *  *  |W|e  must  address  the 
larger  and  increasingly  urgent  problem  of 
animal  drug  availability. 

(140  Congressional  Record  Si  4272 
(daily  ed.  October  5. 1994).) 


The  agency  believes  that  including 
nontherapeutic  usee  in  these  final  rules 
is  beyond  the  scope  of  the  AMDUCA's 
intent  to  allow  the  legal  use  of  drugs 
extralabelly  to  treat  animal  illnesses. 
Allowing  nontherapeutic  uses  would 
extend  the  AMDUCA 's  scope  into  the 
animal  drug  availability  issues,  issues 
that  Congress  reserved  to  address  at 
another  time.  In  this  regard  legislation 
was  recently  enacted,  the  Animal  Drug 
Availability  Act  of  1996  (Pub.  L.  104- 
250).  that  is  intended  to  streamlime  the 
animal  drug  approval  process  to 
increase  the  availability  of  approved 
animal  drugs.  The  new  legislation 
should  decrease  the  need  for  extralabel 
use  of  drugs  as  more  animal  drug 
products  for  both  therapeutic  and 
nontherapeutic  uses  are  approved.  The 
agency  also  notes  that  it  anticipates 
examining  extralabel  use  which  is  not 
covered  by  the  AMDUCA,  such  as 
nontherapeutic  extralabel  drug  use,  in 
the  context  of  determining  regulatory 
priorities.  The  agency  will  either  issue 
another  CPG  or  determine  on  a  case-by- 
case  basis  those  situations,  if  any,  which 
fall  outside  the  scope  of  the  AMDUCA 
that  would  be  of  low  regulatory  priority. 

(3)  One  comment,  from  the  American 
Association  of  Swine  Practitioners 
(AASP),  advocated  extralabel  use  for 
what  the  association  called  "therapeutic 
preventative  medicine."  An  example 
would  be  extralabel  use  for  medicated 
early  weaning  and  segregated  early 
weaning  of  pigs,  to  avoid  morbidity  or 
death  loss  that  can  be  quite  high  among 
weaned  pigs  if  treatment  is  delayed 
until  clinical  signs  appear.  AASP  noted 
that  the  preventive  extralabel  use  is 
appropriate  in  those  clinical  situations 
in  which  the  veterinarian  is  well 
acquainted  with  the  production  system, 
the  profile  of  the  animals  and  the 
diseases  present  or  likely  to  occur.  The 
agency  agrees  that  as  long  as  the  health 
of  the  animals  is  threatened,  extralabel 
uses  for  preventive  purposes  is 
acceptable.  The  proposed  rule  did  not 
include  the  word  "immediately,"  which 
had  appeared  before  the  word 
"threatened"  in  the  CPG.  This  change 
was  made  to  make  it  clear  that 
preventive  uses  when  the  health  of  the 
animal  is  threatened  are  permitted. 
However,  the  agency  cautions  that  the 
veterinarian  must  have  a  rational  basis, 
such  as  that  cited  by  AASP  in  the  case 
of  weaned  pigs,  for  determining  that  the 
health  of  the  animals  is  actually 
threatened.  Also,  preventive  extralabel 
use  would  be  subfect  to  other 
restrictions  in  the  regulations,  such  as 
restrictions  on  extralabel  uae  of  drugs 
administered  in  feed. 


(4)  The  agency  asked  for  comment  on 
appropriate  ways  to  balance  extralabel 
use  with  the  need  to  preserve  the  goal 
of  increased  availability  of  NAD's 
approved  for  such  uses  under  section 
512  of  the  act.  Although  the  agency 
made  the  request  in  connection  with  its 
discussion  of  nontherapeutic  extralabel 
uses,  the  comments  addressed  the  issue 
more  generally. 

The  American  Veterinary  Medical 
Association  (A VMA)  stated  that 
Congress,  by  permitting  use  of  a  less 
expensive  approved  human  drug  in 
companion  animals  when  an  approved 
NAD  is  available,  placed  higher  priority 
on  reducing  costs  to  consumers  and  pet 
owners  than  on  incentives  for  drug 
manufacturers.  The  comment  stated  that 
this  emphasis  is  appropriate  because 
"the  real  problem  of  animal  drug 
availability  pertains  to  approved  animal 
drugs  for  use  in  food  animals."  With 
regard  to  food  animals.  AVMA  and 
AASP  emphasized  the  need  for 
extralabel  uses  for  which  the  market  is 
extremely  small  and  therefore  would 
provide  little  financial  incentive  to  drug 
manufacturera  even  if  extralabel  use 
were  restricted.  The  Animal  Health 
Institute  (AHI).  which  represents  a 
number  of  animal  drug  manufactm^re. 
focused  on  what  it  called  a  double 
standard  created  by  the  proposed 
regulations.  According  to  AHI.  the 
regulations  allow  the  veterinarian  to 
determine  whether  a  drug  is  safe,  imtil 
FDA  determines  otherwise;  on  the  other 
hand,  a  drug  that  goes  through  the 
approval  process  is  considered  unsaid 
until  the  sponsor  proves  it  to  be  safe. 
The  comment  concluded  that,  "given 
this  scenario,  a  company  may  conclude 
that  it  doesn't  nuke  business  sense  to 
expend  the  considerable  resources 
necessary  to  prove  safety  (and  efficacy) 
for  new  label  claims."  Other  comments 
suggested  that  the  agency  should  create 
incentives  for  drug  manufacturere  to 
submit  new  animal  drug  applications 
(NADA's).  for  example,  by  revising  the 
approval  requirements. 

The  agency  recognizes  the  need  for 
increased  availabiUty  for  animal  drugs 
and  has  provided  for  such  availability  as 
allowed  under  the  AMDUCA  in  these 
regulations.  In  addition,  as  indicated 
above,  recant  legislation  the  Animal 
Drug  AvailabiUty  Act  of  1996  has  been 
enacted  to  increase  the  availabiUty  of 
approved  animal  drugs.  The  legislative 
history  indicates  Con^gress'  concern 
about  the  availabiUty  of  approved  drugs 
and  discussed  its  intention  to  deal  with 
the  drug  availability  issue  separately. 
With  regard  to  the  "double  standard" 
comment,  the  regulation  does  not  create 
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the  standard  but  merely  implements  the 
statute  that  allows  veterinarians,  under 
regulations  issued  by  FDA,  to  prescribe 
drugs  for  animals  that  have  not 
undergone  the  full  complement  of 
studies  required  for  the  approval 
process.  The  changes  requested  are  not 
within  the  scope  of  this  rulemaking. 
(5)  The  agency  asked  for  comment 
with  respect  to  a  poUcy  that  would 
allow  or  encourage  sponsore  to  provide 
extralabel  drug  use  information, 
regarding  significant  adverse  events,  on 
product  labeling.  A  number  of 
comments  supported  the  inclusion  of 
information  on  significant  adverse 
events  related  to  extralabel  use  on  a 
drug's  labeling.  The  agency  is 
continuing  to  explore  its  legal  and 
poUcy  options  in  this  regard  and  will 
consider  these  comments  during  that 
process.  Several  related  comments 
suggested  that  FDA  should  provide 
more  publicity  on  the  need  to  report 
adverse  reactions  related  to  extralabel 
use,  through  the  existing  reporting 
procediues  for  reporting  adversedrug 
events.  FDA's  Center  for  Veterinary 
Medicine  (CVM)  has  developed  and 
distributed  widely  a  brochure  which 
answers  a  munber  of  Crequentiy  asked 
questions  about  O^'s  adverse  drug 
experience  (ADE)  reporting  system.  The 
brochure  specifically  addresses 
reporting  of  extralabel  use-associated 
ADE's.  CVM  will  take  other  similar 
proactive  measures  as  resources  permit. 

2.  General  Comments 

(6)  One  comment  suggested  that 
although  CPG  7125.06  makes  a 
distinction  between  extralabel  drug  use 
in  food  animals  veraus  companion 
animals,  the  proposed  regulations  do 
not  appear  to  make  this  distinction.  The 
agency  beUeves  that  the  regulations 
clearly  distinguish  between  the  extra- 
label  requirements  for  food-producing 
animals  and  companion  animals,  and 
that  the  differences  are  extensive;  that  is 
part  530.  subpart  C  contains  detailed 
and  specific  provisions  relating  to 
extralabel  drug  use  in  animals  intended 
to  provide  human  food.  On  the  other 
hand,  part  530,  subpart  D  provides 
minimal  conditions  related  to  extralabel 
drug  use  in  animals  not  intended  for 
human  consumption. 

(7)  One  comment  suggested  that  target 
animal  safiaty  should  be  an  important 
consideration  when  prescribing 
extralabel  use  of  a  dnig.  The  conunent 
suggested  that  the  target  animal  safety 
profile  of  a  drug  should  be  estabUsheid 
so  that  the  animal  being  treated  is  not 
unduly  exposed  to  risk.  While 
considerations  of  target  animal  safety 
are  not  specifically  addressed  in  the 
AMDUCA,  as  is  food  safety,  the  agency 


believes  that  the  veterinarian  is 
responsible  for  exercising  professional 
judgment  regarding  animal  safety  in 
prescribing  extralabel  drug  use.  For  that 
reason,  both  the  CPG  and  the  final  rule 
require  a  vaUd  veterinary-client-patient 
relationship  to  ensure  that  animal  safety 
is  properly  taken  into  consideration. 
Therefore,  the  agency  has  not 
conditioned  extralabel  drug  use  on  the 
establishment  of  a  safety  profile  for  the 
target  animal. 

(8)  Several  comments  questioned 
FDA's  conclusion  that  the  AMDUCA 
does  not  permit  the  agency  to  restrict 
use  of  a  human  drug  in  nonfood  animaU 
even  though  an  approved  NAD  may 
exist  for  the  same  uses.  One  comment 
pointed  out  that  the  agency  foimd 
authority  in  the  act  to  require  use  of  an 
approved  NAD  in  a  food-producing 
animal  before  use  of  a  human  drug  is 
permitted,  and  the  comment  argueid  that 
the  agency  could  use  the  same  authority 
to  provide  a  similar  restriction  for  drug 
use  in  nonfood  animals.  The  comment 
stated  that  it  would  be  prudent  for  FDA 
to  do  so  to  protect  the  safety  of  the  target 
animal,  because  an  approved  NAD  will 
bear  labeling  for  the  safe  use  of  the  NAD 
in  the  target  animal,  while  a  hiunan 
drug  will  not  have  such  labeling. 
Several  comments  noted  that  restricting 
use  of  a  human  drug  in  nonfood  animals 
will  maintain  an  important  incentive  for 
animal  drug  sponsore  to  puraue  such 
approvals,  especially  in  minor  species. 
One  comment  stated  that  FDA's 
economic  impact  analysis  doM  not 
consider  the  impact  on  small  animal 
drug  companies  of  allowing  use  of 
human  drugs  when  approved  animal 
drugs  are  available. 

As  stated  in  the  preamble  to  the 
proposed  rule,  the  AMDUCA 's  human 
drug  provisions  do  not  contain  an 
express  provision  similar  to  the  one  that 
requires  use  of  an  approved  animal  drug 
as  a  prerequisite  to  extralabel  use  of 
another  approved  animal  drug.  The 
agency  reiterates  its  beUef  that  because 
of  the  broad  public  health  impUcations 
in  the  treatment  of  food  animals,  it  is 
prudent  to  require  the  use  of  an 
approved  NAD  if  one  exists.  Because 
such  broad  public  health  implications 
do  not  apply  to  nonfood  aiumals,  the 
agency  does  not  beUeve  the  statute 
supports  a  similar  restriction  for 
nonfood  animals. 

With  regard  to  the  comment 
concerning  the  economic  impact 
analysis,  the  requirement  that  the 
agency  analyze  a  proposal's  economic 
impacts  on  small  businesses  is  intended 
to  disclose  the  economic  burden  that 
would  be  imposed  on  small  business  by 
the  imposition  of  a  new  government 
regulation.  Because  FDA's  analysis  of 


the  rule's  impacts  concludes  vrith  a 
certification  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  no 
further  analysis  is  required. 

(9)  One  comment,  from  AM, 
advocated  that  FDA  vigorously  enforce 
the  new  regulations.  A  number  of  other 
comments,  mostly  from  veterinarians' 
groups,  indicated  that  enforcement 
against  extralabel  drug  use  should  be 
minimal.  A  number  of  comments  asked 
how  specific  provisions  of  the 
regulations  would  be  enforced. 

The  agency  expects  that  its 
enforcement  activities  related  to 
extralabel  use  outside  the  scope  of  the 
statute  wiU  continue  at  approximately 
the  same  level  as  actions  under  the 
CPG's  in  the  past.  As  in  the  past,  the 
agency  expects  to  identify  areas  for 
highest  priority  enforcement  attention, 
such  as  prohibited  uses  and  situations 
in  which  violative  drug  residue  occurs 
in  human  food.  Enforcement 
instructions  to  FDA's  field  oCBces  will 
be  available  as  they  are  developed  in  the 
future. 

(10)  A  munber  of  State  and  univeraity 
wildlife  departments  asked  that  use  of 
drugs  in  firee-ranging  wildlife  be 
exempted  from  the  AMDUCA  (i.e.,  be 
allowed  unrestricted  extralabel  use) 
because  free-ranging  feral  animals  are 
not  generally  classified  as  food  animals, 
and  because  it  is  generally  impractical 
to  maintain  the  veterinary-cUent-patient 
relationship  provided  for  in  the 
regulation.  Several  comments  also  asked 
that  wildlife  biologists  be  allowed  to 
make  extralabel  uses  because 
veterinarians  are  not  alwajrs  available. 

The  agency  understands  that  some 
firee-ranging  wildUfe  may  be  harvested 
for  human  food,  and  therefore  they  are 
considered  to  be  food  animals. 
Accordingly,  extralabel  drug  use  in  such 
animals  must  be  in  conformity  with  the 
provisions  of  the  regulation  applicable 
to  food  animals.  In  addition,  the  agency 
believes  that  the  timing  of  extralabel 
drug  use  should  take  into  consideration 
periods  of  harvest  (e.g.,  hunting 
seasons).  The  provisions  of  the 
regulation  related  to  nonfood  animals 
would  apply  to  fiee-ranging  wildlife 
that  are  not  harvested  for  human  food. 
The  agency  recognizes  the  unique 
applicabiUty  of  the  veterinary-client- 
patient  relationship  to  free-ranging 
wildlife.  The  agency  believes  that 
Congress  intended  that  veterinarians  be 
responsible  for  overseeing  the  extralabel 
use  of  drugs.  However,  the  agency  also 
recognizes  the  significant  role  of 
wildlife  biologists,  typically  State  or 
Federal  employees,  in  administering 
drugs  to  free-ranging  wildlife  under  the 
general  supervision  of  a  veterinarian 
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who  may  also  be  a  government 
employee  and  intends  that  such 
situations  fall  within  the  scope  of  a 
valid  veterinary-client-patient 
relationship.  In  view  of  the  above,  the 
agency  believes  that  changes  to  the 
regulations  are  not  necessary. 

(11)  One  comment  requested 
confirmation  from  the  agency  that  it  will 
not  delay  approvals  or  withdraw 
approvals  of  existing  NADA's,  if 
analytical  methods  are  not  developed 
for  detection  of  Qxtralabel  use.  It  is  not 
the  intention  of  the  agency  to  delay 
approval  of  a  NADA.  or  take  action  to 
withdraw  an  approved  NADA.  if  such 
methods  are  not  developed.  The  agency 
notes,  however,  that  section  512(e)(1)  of 
the  act.  a«  amended  by  the  AMDUCA. 
provides  for  withdrawal  of  an  approval 
of  a  drug  as  unsafe  under  the  condition 
of  extralabel  use  as  authorized  under 
section  512(a)(4)(A). 

(12)  One  comment  questioned  the 
economic  assessment  on  two  bases:  (1) 
Whether  the  costs  of  method 
development  included  the  cost  of 
method  validation,  and  (2)  whether  the 
assessment  included  the  cost  of 
developing  toxicology  data  in  order  to 
establish  a  safe  level.  Methods 
vaUdation  costs,  which  would  range 
from  $20.(X)0  to  $40,000  for  each  trial, 
were  not  included  in  the  cost  estimates 
in  the  proposal's  economic  assessment. 
Thus,  the  total  cost  far  developing  a 
method  would  range  from  $110,000  to 
$390.(X)0.  with  an  intermediate  level  of 
about  $200,000  for  each  study. 
Assuming  that  two  methods  would  be 
developed  during  an  average  year,  and 
that  one  method  would  require  a 
metabolism  study  costing  $100,000.  the 
annual  cost  impact  would  be  $500,000 
rather  than  $440,000  as  estimated  in  the 
proposal.  This  comparatively  small 
increase  in  estimated  costs  does  not 
materially  affect  the  conclusions  of  the 
economic  assessment  under  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act.  The  agency  does  not 
expect  to  require  the  development  of 
new  toxicology  data  in  order  to  establish 
a  safe  level,  but  may  rely  on  available 
data  for  that  purpose. 

(13)  One  comment  suggested  that  one 
means  of  reducing  the  risks  to  public 
health  attributed  to  extralabel  use  of 
drugs  in  animals  is  for  the  agency  to 
proactively  determine,  through  use  of  a 
prioritized  list,  the  extralabel  use  of 
drugs  that  may  cause  a  higher  risk.  The 
comment  suggested  that  the  regulations 
contain  provisions  for  developing 
methods,  conducting  tissue  residue 
studies,  and  assessing  toxicity  of  those 
drugs  considered  most  likely  to  present 
public  health  concerns. 


FDA  agrees  with  this  comment,  and 
believes  that  the  AMDUCA  and  the  final 
regulations  essentially  conform  to  the 
comment's  request.  The  agency  will 
continuously  evaluate  information 
relating  to  extralabel  uses.  If  FDA 
should  have  concerns  regarding  a 
particular  extralabel  use  (i.e..  if  the 
agency  finds  that  there  it  "a  reasonable 
probability  that  a  drug's  uae  may 
present  a  risk"),  the  agency  may 
establish  a  safe  residue  level  or  require 
the  development  of  a  practU»l 
analytical  method.  This  decision  would 
be  reached  by  aaaessing  toxicity  data, 
among  other  information.  Similarlv. 
FDA  may  take  additional  actions  if  the 
agency  finds  that  an  extralabel  use  "may 
present  a  risk"  or  "presents  a  risk."  The 
efliact  of  this  procedure  would  be  to 
establish  FDA's  "priority  list,"  as 
requested  in  the  comment  Accordingly, 
the  agency  believes  that  it  is 
unnecessary  to  revise  the  regulations. 

(14)  Comments  from  several 
organirations  and  individuals  stated 
strong  concern  about  the  impUcations  of 
extralabel  use  for  the  development  and 
transfar  of  antimicrobial  resistanoe.  In 
general,  the  comments  asserted  that 
extralabel  use  in  food  animals  can 
increase  risk  of  drug  resistance  to 
human  pathogens  because  studies  show 
tiiat  antimicrobial  resistance  can  be 
transmitted  to  himians  through 
consumption  of  animal  products  cmd 
through  contact  with  livestock; 
extralabel  uses  of  drugs  in  food  and 
water  ("environmental  uses")  should  be 

Srdhibited;  extralabel  use  of 
uoroquinolines  and  glycopeptides 
(such  as  vancomycin)  should  he 
prohibited:  and  antimicrobials  approved 
only  for  use  in  himians  should  not  be 
permitted  for  extralabel  use  in  food 
animals.  One  commmt  also  suggested 
prohibiting  herd  or  flock  treatment, 
when  only  a  fiaw  animals  exhibit 
symptoms. 

Specifically,  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  stated 
that  the  proposed  rule  does  not  provide 
adequate  pi^lic  health  safeguards  to 
prevent  the  emergence  of  antimicrobial 
resistance  to  agents  that  are  important  in 
human  medicine.  CDC  stated  that  the 
use  of  antimicrobial  agents  in  animals 
presents  a  risk  to  the  public  health  as 
defined  in  the  proposed  rule,  and  noted 
that  the  proposed  rule  does  not  address 
the  hazard  caused  by  use  of 
antimicrobials  at  low  doses  and  for 
prolonged  periods.  CDC  proposed  that 
the  extralabel  use  of  antimicrobials  be 
based  on  the  results  of  culture  and 
sensitivity  testing,  and  that  more 
stringent  criteria  should  be  applied  to 
the  extralabel  use,  of  antimicrobial  drugs 
that  are  approved  only  for  human  use 


including  approval  for  such  use  only  on 
a  compassionate  basis.  CDC  also 
commended  CVM  for  its  commitment  to 
saCaguards  for  the  prevention  of 
increased  antimicrobial  resistance 
including  CVM's  establishment  and 
continued  sponsorship  of  the 
collaborative  FDA.  CDC.  and  U.S. 
Department  of  Agriculture's  (USDA's) 
Nati(mal  Antimicrobial  Resistance 
Monitoring  System. 

The  Center  for  Science  in  the  Public 
Interest  (CSFI)  stated  that  CVM  has 
acknowledged  that  becteria  resistant  to 
fluoroquinolones  could  emerge  even  in 
therapeutic  uses  of  the  drugs,  that  cross- 
resistance  oocun  in  the  drugs,  and  that 
extralabel  use  of  fluoroquinolones  will 
be  restricted.  CSPI  also  rscommmded 
that  subtherapeutic  extralabel  use  be 
prohibited  in  aquocuhure.  The  current 
chair  of  FDA's  Anti-Infsctive  Drugs 
Advisory  Committee  and  of  the 
Antimicrobial  Use  and  Clinical  Trials 
Conmiittee  for  InliKtious  Disease 
Society  of  America  commented  that 
reorat  presentations  have  suggested  that 
less  drug  usage  can  result  in  a  reduction 
of  resistanoe.  That  comment,  and 
several  othsn.  refsrred  to  general 
recommendations  that  have  been  made 
to  the  medical  profession  for  prudent 
use  of  antimicrobials  to  reduce 
resistanoe. 

The  agency  has  spent  many  yean 
studying  the  eflioct  of  antimicrobial  drug 
use  in  animals  on  the  selection  of 
resistant  bacteria  and  acknowledges  the 
concerns  expressed  for  the  pubUc 
health.  "The  agency  believes  that  several 
hctore  will  provide  the  basis  to 
adequately  safeguard  the  pubUc  health: 
(1)  Responsible  therapeutic  drug  use  by 
veterinarians,  as  described  in  this 
regulation:  (2)  provisions  for  adequate 
recordkeeping,  including  the 
requirement  for  specifying  dose  and 
duration  of  treatment:  ana  (3)  resistance 
monitoring  efforts.  FDA.  CDC.  and 
USDA  have  implemented  a  national 
surveillance  program  to  monitor 
changes  in  antimicrobial  susceptibilities 
of  zoonotic  pathogens  from  human  and 
animal  clinical  specimens,  inxa  healthy 
ferm  animals,  and  from  carcasses  of 
food-producing  animals  at  slaughter 
plants.  This  has  been  done  in  response 
to  recommendations  bma  a  1994  }oint 
FDA  advisory  committee  meeting 
regarding  fluoroquinolones  as  well  as  a 
1995  American  Society  for  Microbiology 
Task  Force  on  Antibiotic  Resistance. 
The  monitoring  system  will  provide 
descriptive  data  on  the  extent  and 
temporal  trends  of  antimicrobial 
susceptibility  in  Salmonella  fix)m  the 
human  and  animal  populations.  The 
goals  are  to  use  the  information  in  a 
timely  way  to:  (1)  Guide  veterinarians 
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and  physicians:  (2)  prolong  the  lifespan 
of  dnigs  that  are  approved;  (3)  fecilitate 
the  identification  of  resistance  in  either 
population  as  they  arise:  and  (4)  identify 
areas  for  more  detailed  investigation  by 
the  appropriate  group.  Moreover,  the 
monitoring  system  will  provide 
direction  to  initiate  studies  designed  to 
answer  some  of  the  more  vexing 
scientific  queeticms  regardiiw  the 
resistance  issue.  The  early  i&ntification 
of  emei^ging  resistance  will  allow 
agencies  to  focus  educational  efforts  in 
the  human  and  veterinary  medical 
commtmities  on  the  appropriate  use  of 
antimicrobial  agents. 

The  agency  beUeves  that  the  selection 
of  resistant  human  pathogens  could  be 
a  basis  for  restricting  extralabel  drug  use 
provided  that  these  organisms  can  be 
shown  to  present  a  risk  to  the  pubUc 
health.  The  agency  will  allow  extralabel 
use  of  drugs  administered  in  drinking 
water  only  for  therapeutic  purposes,  and 
information  on  resistance  will  be 
evaluated  in  relation  to  individual  drugs 
and  classes  of  drugs  that  might  be 
admiiustered  by  this  means. 
Subtherapeutic  use  of  drugs  in  anim<ilj» 
is  typically  accomplished  by  adding 
dnigs  to  faed  at  a  low  dose  and  over  a 
long-term  period.  Such  uses  are 
ordinarily  for  ncmtherapeutic  or 
production  purposes.  As  explained 
elsewhere  extralabel  use  of  drugs  in 
faeds  and  for  production  purposes  are 
not  allowed  under  the  AMDUCA. 
Therefore,  this  should  not  be  a  fector  in 
any  resistanoe  issues  arising  from 
extiralabel  drug  use. 

The  agency  has  decided  to  initiate  the 
process  specified  by  the  AMDUCA  to 

grohibit  extralabel  use  of  approved 
uroquinolones  and  glyecopeptides.  for 
animal  or  human  use.  in  food  producing 
animals.  An  order  to  this  eSact  will  be 
pubUshed  in  the  Federal  Register,  in  the 
near  friture.  The  agency  does  not  have 
information  that  meets  the  statutory 
requirement  (that  such  extralabel  use 
presoits  a  risk  to  the  pubUc  health)  for 
across-the-board  proltibition  of  the 
extralabel  use  of  antimioobiai  drugs 
that  are  approved  only  frv  use  in 
humans.  The  agency  has  not  determined 
what,  if  any,  authority  it  has  to  require 
sensitivity  testing  but  the  agency 
believes  that  such  testing  is  part  of  the 
responsible  practice  of  veterinary 
medicine.  Finally,  as  to  treatments  of 
groups  of  animals  when  only  a  few  are 
^ck,  the  agency  believes  that  this  is  not 
likely  to  occur  because  of  cost 
considerations. 

(15)  One  comment  suggested  that  the 
agency  needs  to  expand  the  scope  of  the 
regulations  to  include  environmental 
concerns,  and  animal  health  and  well- 
being,  as  well  as  human  health.  The 


agency  agrees  that  environmental  and 
animal  well-being  are  included  in  the 
term  "pubUc  health,"  and  intends  to 
interpret  the  term  broadly  in  making 
determinations  under  this  regulation.  Of 
course,  consistent  with  the  language  of 
the  AMDUCA  and  the  underlying 
purposes  of  the  act,  the  major  public 
health  consideration  is  human  health. 

(16)  One  comment  requested  that 
extralabel  drug  use  criteria  and 
precautions  address  environmental 
safety  questions.  The  agency  believes 
that  veterinarians  should  take 
environmental  impacts  into  account 
when  they  make  an  extralabel  use  of  an  , 
animal  drug.  They  are  expected  to 
comply  with  any  applicable  Federal  or 
local  requirements,  and  to  report 
environmental  problems  to  C^^ 
through  the  ADE  reporting  systotn. 

(17rOne  comment  suggested  that  the 
regulations  be  modified  to  suggest  that 
good  management  practice,  preventative 
health  management  plans,  and  quality 
assurance  programs  be  used  to  fninifni»> 
the  need  for  extralabel  (and  routine) 
drug  use  in  livestock  systems.  The 
agency  agrees  that  these  are  important 
steps  in  minimizing  risk  to  the  public 
associated  with  extralabel  drug  use  in 
food  animals.  However,  the  agency  does 
not  beheve  the  regulations  need  to  be 
modified  because  these  measures  are 
part  of  normal  vetwinary  and  animal 
management  practices. 

3.  Comments  on  Specific  Sections 

a.  Scope  (§530.1) 

(18^  O^e  comment,  apparently 
assuming  that  the  regulations  apply 
only  to  Crrc  drugs  and  expressing 
concern  about  illegal  OTC  sale  of 
prescription  drugs  directiy  to  farmere, 
suggested  that  the  regulations  should 
apply  to  veterinary  prescription  drugs, 
llie  agency  confirms  that  the 
regulations  apply  to  all  approved  drugs, 
whether  prescription  or  OTC.  OTC  sale 
of  prescription  drugs  is  illegal  imder  the 
act,  and  that  status  is  not  changed  in 
any  way  by  the  enactment  of  the 
AMDUCA  or  the  publication  of  this 

Tlation. 
Purpose  (§  530.2) 

(19)  One  comment  suggested  that  the 
proposed  regulation's  stated  purpose 
did  not  adequately  recognize  the 
importance  of  minimizing  animal  pain 
and  sufSning  in  permitting  extra-label 
use.  The  agency  considers  the  clause 
"when  the  health  of  animals  is 
threatened,"  in  §  530.2,  to  include  the 
concept  of  minimizing  animal  pain  and 
sufferiiu. 

c  Dennitions  (§  530.3) 

(20)  One  comment  stated  that  the 
regulations  do  not  define  the  term  "food 
producing  animal."  and  asked  if  this 


term  would  include  species  that  are 
used  for  food  in  other  countries  but  not 
in  the  United  States.  As  an  example  the 
comments  cited  horses  that  are  to  be 
exported  from  the  United  States  for 
food.  Another  conunent  suggested  that 
the  definition  of  food-producing 
animals  should  not  include  food- 
producing  animals  that  are  in  early  life 
stages.  Another  comment  stated  that 
dairy  heifer  calves  should  be  considered 
nonfood,  since  they  will  not  be  used  to 
produce  food  (milk)  for  2  years,  llie 
agency  has  not  defined  the  term  "food- 
producing  animal"  in  the  regulation 
,  because  its  meaning  (i.e.,  those  wnimwls 
that  are  intended  f6  provide  food  for 
human  consumption)  is  the  same  for 
purposes  of  this  rule  as  it  is  for  any 
other  purpose  under  the  act.  Thus, 
horses  may  be  food  or  nonfood  animals, 
depending  on  their  intended  use.  If  they 
are  intended  to  be  exported  for  human 
consumption,  they  would  be  ccmsidered 
to  be  food-producing  animals.  Further, 
the  agency  does  not  ordinarily 
distinguish  food-producing  from 
nonfood-producing  animals  based  aa 
lifa-statns  or  production  classes. 

(21)  One  comment  suggested  that  the 
term  "drug sponsor" beoafined.  The 
toms  "dru^  sponsor"  and  "sponsor"  are 
used  to  refer  to  the  person  who  holds 
the  approved  NADA.  'We  have  not 
provided  a  definition  of  "drug  sponsor" 
or  "sponsor"  in  §  530.3.  because  these 
terms  are  not  used  in  the  regulations  in 
new  part  530. 

(22)  A  number  of  comments  requested 
clarification  of  the  phrase  "adverse 
event"  as  used  in  the  definitions  of  risk 
to  the  pubUc  health  (§  530.3(c),  (d),  and 
(e)).  One  comment  suggested  defining 
the  term  in  relation  to  the  preservation 
of  animal  health,  while  recognizing  any 
science-based  risk  to  the  public  health. 
One  comment  suggested  that  the  term 
"adverse  event"  be  replaced  by  "adverse 
pubhc  health  event."  Another  comment 
suggested  that  the  interpretation  of 
"adverse  event"  was  too  narrow  when 
confined  to  those  events  currentiy 
considered  reportable  adverse  drug 
reactions  required  by  21  CFR  510.300 
and  510.301.  The  agency's  use  of  the 
phrase  "adverse  events"  in  these 
sections  is  related  to  the  pubhc  health. 
As  explained  above,  the  agency  intends 
to  interpret  the  term  "pubUc  health"  to 
include  animal  wd  environmental 
safety  in  addition  to  human  health.  The 
agency  did  not  intend  for  the  term 
"adverse'  event"  to  be  interpreted  as 
related  only  to  animal  "adverse  drug 
reactions."  In  fact,  the  primary  focus 
will  be  on  human  health. 

(23)  One  comment  concluded  that  the 
description  of  the  agency's  means  of 
determining  risk  as  defined  in 
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§  530.3(c).  (d).  and  (e)  suggested  thai  one 
agency's  employee  wouldmake  this 
decision  or  recommendation.  The 
comment  suggested  that  the  agency 
involve  FDA's  Veterinary  Medicine 
Advisory  Committee  (VMAC)  in  making 
risk  determinations.  Several  comments 
proposed  that  the  agency  have  defined 
and  open  processes  for  determining 
whether  the  statutory  criteria  are  met. 
Many  comments  requested  that  the 
definition  of  these  terms  incorporate  the 
concept  thaj  the  determinations  would 
be  based  on  documented  or  reliable 
scientific  information.  Several 
comments  suggested  that  the  threshold^ 
be  more  rigorous,  e^.,  "may  be  likely  to 
cause,"  "may  cause."  and  "has  a  direct 
causative  link"  to  an  adverse  public 
heahh  consequence,  respectively,  for 
S  530.3(c).  (d).  and  (e).  Several 
comments  insisted  that  FDA  was 
applying  a  double  standard,  i.e..  by 
holding  veterinarians  to  strict  scientific 
requiremenU  (see  §  530.20)  while 
requiring  only  minimal  scientific 
information  in  making  the  threshold 
findings. 

It  was  not  the  intention  of  the  agency 
to  suggest  that  decisions  would  be  made 
by  an  FDA  employee.  Any  decision 
regarding  the  risk  to  the  public  health 
would  be  an  agency  decision  made  by 
the  appropriate  agency  official  acting 
under  the  authority  of  Secretary  as 
delegated  or  redelegated  under  the  act. 

FDA  «vill  consider  seeking  advice 
&om  VMAC,  as  appropriate,  on  issues 
relating  to  the  implementation  of  the 
AMDUCA.  As  explained  elsewhere  in 
the  preamble,  and  as  reflected  in  the 
regulations,  the  agency  will  use  defined 
processes,  provide  opportunity  for 
public  comment,  and  provide  for  public 
information  on  its  risk  determinations. 
FDA  believes  that  the  risk 
determinations,  especially  the 
determination  that  leads  to  prohibition 
of  a  particular  extralabel  use,  typically 
will  involve  documented  scientific 
information.  However,  the  agency 
believes  that  it  is  not  limited  to  making 
risk  determinations  based  solely  on 
documented  scientific  information,  but 
may  use  other  suitable  information  as 
appropriate.  Finally,  the  agency  believes 
that  its  interpretations  of  the  statutory 
criteria  in  §  530.3(c),  (d),  and  (e)  are 
consistent  with  the  plain  meaning  of  the 
words,  past  agency  interpretations  of 
similar  words,  and  the  overall 
congressional  purpose,  and  therefore 
has  not  adopted  the  suggested  changes 
to§S30.3(c),  (d),  and  (e). 

With  regard  to  the  "double  standard" 
comment,  the  agency  believes  that  both 
the  requirements  for  threshold 
determinations  and  those  for 
veterinarian  use  of  extralabel  drugs  in 


food  animalf  ara  consistent  with  the 
AMDUCA  and  the  sgancy's 
respooalbility  to  protect  the  public 
health. 

(24)  Some  comments  sought 
clarificatioo  of  the  term  "sale  level."  For 
example,  one  comment  asked  for 
clarification  of  the  third  sentence  in 
proposed  §  530.3(g),  which 
distinguishes  "safe  level"  firom  other 
concepts  Buch  as  "sale  concentration" 
and  "tolerance."  Tha  latter  two  terms 
are  applied  to  approved  drugs.  A  "safe 
level"  within  the  meaning  cl  the 
AMDUCA  is  one  that  presents 
essentially  ho  human  food  safety 
concern. 

(25)  Several  comments  sunested 
adding  the  word  "edible"  before 
"animal  tissues"  in  the  first  sentence  of 
§  530.3(g).  The  agency  agrees,  and  it  has 
made  the  change. 

(26)  Many  comments  suggested  that 
the  definition  provided  in  proposed 

$  530.3(h)  for  "veterinarian"  and 
"vetvinary-client-patient  relationship" 
was  adequate  for  individual 
practitioners,  but  needed  to  be  amended 
to  provide  for  group  practices,  in  which 
several  veterinarians  may  provide  for 
the  veterinary  needs  of  an  individiial 
client  or  patient.  The  agency  agrees  with 
this  comment,  and  it  will  interpret  the 
regulation  accordingly. 

(27)  Comments  stated  that  graduation 
from  an  accredited  institution  should 
not  be  a  prerequisite  for  a  veterinarian 
to  make  extralabel  uses,  as  stated  in  the 
preamble.  The  agency  agrees,  but  no 
change  is  reqiiired  in  the  regulatioft 
because  the  regulation  did  not  state  an 
accreditation  requirement. 

(28)  One  comment  siiggested  that  the 
veterinarian  is  responsible  for 
determining  the  appropriate  timeliness 
of  visits,  a  concept  that  is  included  in 
the  definition  of  veterinary-client- 
patient  relationship  in  §  530.3(h).  The 
agency  agrees  that  timeliness  is 
ordinarily  determined  by  generally 
accepted  standards  of  veterinary 
medicine  practice,  and  it  has  not 
specified  a  timeliness  standard  in  the 

Tlation. 
Advertising  and  promotion 
(§530.4) 

(29)  Several  comments  suggested  that 
the  section  of  the  regulation  prohibiting 
advertising  and  promotion  of  extralabel 
uses,  §  530.4.  be  modified  to  permit  the 
mere  listing  of  human  labeled  drug 
products  in  price  sheets  and  catalogs 
that  are  distributed  to  veterinarians.  The 
agency  agrees  that  this  practice  is 
acceptable  because  we  do  not  consider 
mere  listing  of  human  labeled  drug 
products  in  price  sheets  and  catalogs 
distributed  to  veterinarians  to  be 
advertising  and  promotion  of  extralabel 


use.  However,  the  agmcy  does  not 
beHeve  that  it  is  necessary  to  modify  the 
regulation  as  suggested. 

e.  Records  (S  530.5) 

(30)  Approximately  two  dozen 
organizations  and  individuals  expressed 
objection  to  one  or  more  provisicms  of 
the  section  related  to  recordkeeping  and 
access  to  records.  Only  one  comment 
favored  the  provision.  The  comment 
suggested  a  imifonn  Federal 
requimnent  and  additional  records 
bMides  those  specified  in  the 
regulations,  including  dates  of 
athninistmtion  and  use  of  a  form 
specified  by  FDA.  Generally,  the 
comments  cfasractflrized  the 
requirement  as  confusing,  excessive, 
and  burdensome.  The  comments  stated 
that  notwithstanding  FDA's  preamble 
statonent  to  the  contrary.  Rates  do  not 
uniformly  require  the  records  listed  in 
the  proposed  regulatiai;  in  fact,  the 
comments  asserted,  some  States  have  no 
recordkeeping  requirements  at  all. 
Sevoral  comments  said,  in  contrast,  that 
veterinarians  keep  and  are  encouraged 
to  keep  adequate  records  in  accordance 
with  generally  accepted  standards  of 
practice  and  AVMA  Guidelines  for 
Prescription  Drugs.  Ilie  comments  also 
stated  tnat  FDA  should  not  mandate 
recordkeeping;  the  agency  should 
specify  the  records  that  are  directly 
related  to  extralabel  use  and  access 
should  be  limited  to  those  records; 
inspection  should  be  preceded  by 
procedural  restrictions  (e.g.,  an  open 
process  for  determining  when  the 
statutory  threshold  of  "may  present  a 
risk  to  the  public  health"  is  met,  along 
with  evidence  that  a  particular 
veterinarian  is  engaged  in  the  extralabel 
use  in  question  before  records  are 
requested);  and  client  confidentiality 
should  be  respected  imder  State 
confidentiality  laws.  In  addition, 
comments  questioned  FDA's  use  of  the 
records  as  an  enforcement  tool. 

FDA  acknowledges  that  the  comments 
are  correct  in  their  assertion  that  not  all 
States  require  the  records  listed  in  the 
proposed  regulation.  The  agency  wishes 
to  clarify  the  main  purpose  of  records 
inspection,  that  is,  to  ascertain  the 
extent  and  nature  of  an  extralabel  use 
that  the  agency  has  determined  may 
present  a  risk  to  the  public  health 
information  gathered  in  the  inspection 
may  lead  to  prohibition  of  the  particular 
extralabel  use.  llie  main  purpose  of  the 
inspection,  therefue,  is  not  enforcement 
of  these  regulations  as  apparently 
understood  by  the  comments.  The 
agency  believes  that  most  veterinarians 
keep  records  that  would  be  adequate  for 
FDA's  information-gathering  purposes, 
whether  by  Stete  law  or  standard 
veterinary  pracrtice.  Such  records  would 
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include  identification  of  the  drug, 
condition  treated,  species,  dosage, 
duration,  munber  of  animals  treated, 
and  withdrawal  time.  However,  the 
agency  has  concluded  that  it  should 
specify  minimal  recordkeeping 
requirements  in  order  to  accomplish  the 
purposes  of  the  act  Congress  has  clearly 
provided  authority  for  such 
requirement. 

'The  agency  emphasizes  that  the 
requirement  to  keep  the  records  appUes 
only  to  extralabel  uses,  and  the  records 
access  provisions  apply  only  after  the 
agmcy  has  determined  that  a  particular 
.  use  may  present  a  risk  to  the  public 
health.  As  discussed  in  response  to  the 
next  comment,  the  agency  will  give 
public  notice  of  such  determinations. 
The  agency  will  consider  a  system 
using  notification  and  appointments 
when  it  develops  its  procedures  for 
records  inspections.  The  agency's 
personnel  who  collect  and  review 
records  will  be  instructed  to  protect 
client  confidentiality.  As  suggested  by 
one  comment,  veterinarians  will  be 
allowed  to  copy  or  reformulate  records 
to  provide  inspectore  with  only 
information  required  by  the  regulations. 

The  regulatimi  has  been  modified  in 
accordance  with  this  discussion. 

(31)  A  number  of  comments  suggested 
that  FDA  give  public  notification  of  a 
"determination"  that  an  extralabel  use 
in  animals  "may  present  a  risk  to  the 
public  health,"  and  that  sudi  notice  be 
provided  prior  to  initiating  record 
inspections  related  to  the  particular  use. 
The  agency  will  provide  informal  public 
notification  (e.g.,  articles  or  notices  in 
the  CVM  Update  or  on  the  CVM 
Homepage  (http://www.cvm.fda.gov)  on 
the  Internet  Worid  Wide  Web)  when  it 
has  determined  that  a  particular  use 
"may  present  a  risk  to  the  public 
health."  It  is  likely  that  in  most  cases, 
this  informal  public  notification  will  be 
prior  to  FDA  initiating  inspections  of 
veterinarian  records  related  to  a 
particular  use. 
I  Feed  use  drugs  (§  S30.11(b)) 
(32)  Several  comments  addressed  the 
provision  of  the  AMDUCA  (Section  4(a)) 
and  the  regulation.  §  530.11(b),  that 
prohibits  extralabel  use  of  a  drug  "in  or 
on  an  animal  feed."  llie  American  Feed 
Industry  Association  commented  that 
the  proposed  regulation  is  correct,  that 
it  would  clearly  prohibit — without 
limitation  or  exception — the  extralabel 
use  of  drugs  administered  in  or  on  feed. 
The  National  Grain  and  Feed 
Association  strongly  supported  the 
prohibition.  Comments  from 
oiganizations  representing  aquaculture. 
pheasant  growere.  and  wildlife  interests 
requested  exceptions  for  their  species. 
These  groups  contended,  for  example, 


that  extralabel  uses  should  be  permitted 
of  medicated  feeds  that  are  properly 
formulated  and  labeled  in  accordance 
with  regulations.  Several  groups 
suggested  that  there  should  be 
exceptions  for  use  of  feed  to  administer 
driuB  to  individual  animals. 

FDA  believes  that  the  act  as  amended 
by  the  AMDUCA  does  not  allow 
extralabel  use  of  a  fiaed  use  drug  (Type 
A  article)  in  medicated  feed  or  an 
extralabel  use  of  the  medicated  feed.  As 
steted  eerlier,  the  agency  anticipates 
examining  extralabel  use  which  is 
outside  tlM  scope  of  AMDUCA  in  the 
context  of  determining  regulatory 
priorities.  In  this  regard,  me  agency 
notes  that  in  the  past,  as  a  matter  of 
enforcement  discretion,  the  agency 
generally  has  not  objected  to  mixing  a 
drug  with  an  individual  animal's  feed, 
and  does  not  expect  to  change  its 
regulatory  priorities  in  this  regard. 

R.  Labeling  (§530.12) 

(33)  One  cranment  sought  clarification 
of  the  agency's  intention,  as  stated  in 
the  preamble  discussion  of  §  530.12,  to 
allow  labeling  of  case  quantities  of 
drugs.  The  agency  believes  case-labeling 
is  appropriate  when  large  nimibere  of 
animals  need  to  be  treated  in  an 
extralabel  manner  for  a  short  period 
(e.g.,  fisedlot  use). 

(34)  Several  comments  objected  to  the 
provision  in  §  530.12(c).  which  requires 
that  labeling  identify  "the  animal"  in 
which  the  drug  is  to  be  used.  The 
conunents  proposed  that  the  regulation 
allow  for  identification  of  a  group  of 
animals,  i.e.,  a  herd,  where  appropriate. 
Suggestions  included  requiring  pen 
number,  pasture,  lot  number,  or  other 
defining  characteristic.  The  agency 
agrees,  and  it  has  modified  the 
regulation  accordingly. 

(35)  One  comment  suggested  that  the 
labeling  requirements  in  §  530.12(a)  be 
modified  to  allow  the  labeling  to  display 
either  the  name  and  address  of  the 
veterinarian,  or  the  name  of  the 
veterinarian  and  the  name  and  address 
of  the  dispensing  pharmacy.  The 
comment  steted  that  most  Stete 
pharmacy  acts  require  the  name  and 
address  of  the  pharmacy  to  appear  on 
the  labeling,  while  the  pharmacy  keeps 
the  address  of  the  veterinarian  in  its 
files.  The  comment  steted  that  in  many 
cases,  the  label  is  too  small  to  include 
both  addresses.  The  agency  agrees,  and 
it  has  modified  the  regulation 
accordingly. 

h.  Compounding  (§  530.13) 

(36)  One  comment  suggested  that 
rules  implementing  the  AMDUCA 
should  not  include  regulations 
regarding  compoimding.  The  comment 
suggested  that  the  regulation  merely 
stete  that  the  AMDUCA  does  not 


authorize  compounding  from  bulk  drugs 
or  unapproved  drugs,  and  refer  to 
separate  guidance  on  compounding. 
Compounding  for  use  in  food  i»niitn>|» 
raises  unique  concerns  with  respect  to 
drug  residues.  The  detailed  regulations 
for  extralabel  use  of  finished  [woducts, 
while  generally  appUcable  to 
compounding,  do  not  fully  address 
these  unique  concerns. 

Therefore,  the  agency  believes  that 
regulations  specific  to  compounding 
allowed  as  a  result  of  the  AMDUCA  are 
necessary. 

<37)  In  contrast,  several  oommente 
requested  that  CPG  608.400, 
"Cranpounding  of  Drugs  for  use  in 
Animals,"  be  issued  under  notice  and 
comment  procedures  so  that  the  entire 
content  of  CPG  would  be  made  pert  of 
the  regulations.  CPG's,  which  set  out 
FDA's  regulatory  priorities  are  intended 
to  provide  information  and  guidance. 
Because  such  policies  are  discretionary, 
they  are  not  binding  either  on  the 
agency  or  the  public  and  can  be  changed 
from  time  to  time.  Notice  and  comment 
rulemaking  and  resulting  rmulations,  on 
the  other  hand,  esteblish  poudes  which 
have  the  force  and  effect  of  law. 
Therefore,  the  use  of  sadtx  procedures  is 
not  appropriate  for  CPG's.  The  agency 
notes  that  it  followed  its  usual  practice 
and  published  a  Federal  Registar  notice 
that  announced  the  availability  of  the 
CPG  (61  FR  34849,  July  3,  1996)  which 
included  the  entire  text  of  the  CPG  and 
specifically  provided  opportimity  for 
comment. 

(38)  One  comment  suggested  that  all 
cutaneously  administered  compounds 
(e.g.,  foot  bath  preparations)  be 
exempted  from  the  compounding 
restrictions.  The  agency  believes  that 
the  comment  may  refer  to  the  use  for 
compounding  of  drug  products  that 
have  not  been  approved.  Because  the 
AMDUCA  appUes  only  to  approved 
drugs,  the  agency  does  not  have 
authority  in  ite  implementing 
regulations  to  exempt  extralabel  use, 
including  compounding,  of  unapproved 
drugs.  If  the  comment  intended  to 
address  compounding  from  approved 
drugs  for  a  specific  use  (i.e.,  cutaneous 
administration),  such  compounding 
must  be  consistent  with  these  final 
rules.  As  steted  above,  further  detailed 
guidance  for  compounding  is  provided 
in  its  compounding  CPG. 

(39)  One  comment  recommended  that 
§  530.13  be  modified  to  be  consistent 
with  §  530.20  to  stete  that,  if  available, 
an  approved  animal  drug  must  be 
utilized  for  compounding  before  using  a 
human  drug  for  compounding.  The 
agency  agrees,  and  it  has  made  the 
appropriate  modification  of  §530.13.  To 
be  consistent  with  §  530.30,  however. 
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the  restriction  will  apply  only  to  drugs 
compounded  for  use  in  food  animals. 

(40)  One  comment  suggested  that  the 
recently  issued  CPG  on  compounding 
contradicts  the  second  sentence  in 

§  530.13(a),  and  that  this  sentence 
should  be  deleted.  The  sentence  states 
that  the  regulations  shall  not  be 
construed  as  permitting  compounding 
from  bulk  drugs.  On  the  other  hand,  the 
CPG  states  that  the  agency  will  generally 
exercise  enforcement  discretion  in  very 
limited  circumstances  with  regard  to 
compounding  from  bulk  substances. 
The  comment  suggests  a 
misunderstanding  of  the  diffiarence  in 
scope  and  purpose  between  the 
A^}UCA  and  its  implementing 
regulations,  and  the  compounding  CPG. 
The  AMDUCA  applies  only  to  approved 
products,  therefore,  compounding  from 
bulk  drugs  could  not  be  permitted  under 
the  AMDUCA  regulations.  However, 
limited  compounding  from  bulk 
substances  (nay  be  subject  to  FDA's 
enforcement  discretion  as  expressed  in 
the  CPG.  Thus,  the  second  sentence  in 
§  530, 13  (a)  is  not  in  conflict  with  the 
CPG. 

i.  Conditions  for  extralabel  use  in  food 
animals  ($  530.20) 

(41)  One  comment  suggested  it  would 
be  appropriate  to  add  language  to 
§530.20  to  state  that  an  animal  owner 
administering  an  extralabel  dnig  under 
a  valid  veterinary-client-patient 
relationship  shall  be  responsible  for 
maintaining  animal  identification  and 
observing  the  established  withdrawal 
periods.  The  agency  agrees  that  the 
animal  owner  as  well  as  the  veterinarian 
has  responsibility  to  assure  that  steps 
are  taken  to  avoid  the  occurrence  oi 
unsafie  drug  residues.  However,  the 
agency  does  not  believe  that  the 
regulations  need  to  be  amended  to  state 
the  animal  owner's  responsibility 
because  the  responsibility  is 
emphasized  elsewhere,  e.g.,  in  CPG 
615.200,  Proper  Drug  Use  and  Residue 
Avoidance  by  Non-Veterinarians. 

(42)  Comments  suggested  that 
§  530.20(a)  should  be  revised  by 
deleting  the  words  "and  human  drugs" 
at  the  end  of  the  sentence.  The 
comments  asserted  that  the  deletion 
would  provide  for  compliance  with  the 
specific  language  in  the  AMDUCA,  and 
would  conform  to  the  language 
contained  in  the  CPG  7125.35.  The 
agency  disagrees  with  the  suggestion, 
which  would  mean  that  safeguards  that 
would  be  applied  to  extralabel  use  of 
animal  drugs  in  food  animals  would  not 
be  applied  when  human  drugs  are  used 
in  food  animals.  The  agency  believes 
that  Congress  did  not  intend  a  lesser 
standard  of  protection  for  the  public 
when  human  drugs  are  used  in  food 


animals,  and  that  the  AMDUCA 
provides  the  necessary  authority  to 
apply  the  standards  to  use  of  human 
drugs. 

(43)  Approximately  two  dozen 
organizations  and  individuals 
commented  on  the  provisions  in 
§  530.20(b)  that  would  require 
veterinarians  to:  (1)  Document  the 
medical  rationale  for  use  of  a  human  or 
nonfood  animal  drug  in  food  animals, 
and  (2)  if  there  is  no  published  scientific 
information  on  the  public  health 
implications,  determine  that  the  animal 
and  its  food  products  will  not  enter  the 
human  food  supply.  A  large  number  of 
comments  oppoMO  these  provisions. 
Comments  stated  that  the  provisions 
would  essentially  preclude  extralabel 
use  in  food  animals  and  exotic  animals; 
that  the  provisions  are  inconsistent  with 
standanis  elsewhere  in  the  regulation 
(e.g.,  "reasonable  probability  of  risk"); 
and  that  there  is  no  serious  drug  residue 
problem  (related  to  extralabel  use  by 
veterinarians)  to  be  solved.  Specifically, 
the  conunents  stated  that-  (1)  The 
requirement  for  published  scientific 
information  would  exclude  extralabel 
use  of  some  60  therapeutic  agents,  now 
permitted  by  the  CPG's;  (2)  the 
regulation's  requirement  for  published 
scientific  information  is  unclear,  (3)  the 
regulation  places  imreas<Hiable 
responsibility  on  the  veterinarian,  and  it 
may  result  in  substandard  care  for  food 
animals;  and  (4)  the  regulation 
contradicts  the  agency's  past  position 
that  there  are  no  nonfooa  food  animals. 
Most  of  those  commenting  suggested 
deleting  these  provisions  from  the 
regulation.  Several  suggested  that  the 
scientific  information  would  be 
specified  to  include  pharmacokinetic 
and  toxicological  information  and  data 
from  sources  such  as  the  Food  Animal 
Residue  Avoidance  Database,  sponsors, 
etc.  in  addition  to  peer  reviewed 
journals.  One  comment  suggested  that 
the  restriction  on  food  animal  use 
should  apply  only  if  there  is  scientific 
information  that  identifies  a  problem. 
Several  suggested  that  the  regulation 
should  require  a  6  months  withdrawal 
period,  instead  of  permanent 
prohibition  from  food  use. 

The  agency  is  primarily  concerned 
that  the  veterinarian  have  a  scientific 
basis  for  an  extralabel  use,  and  is 
especially  concerned  where  the 
veterinarian  is  using  in  a  food  animal  a 
drug  that  is  not  approved  for  food 
animal  use.  The  agency  notes  that  the 
human  drug  CPG  contains  several 
restrictions  in  addition  to  those 
contained  in  the  animal  drug  CPG,  and 
that  the  human  drug  CPG  states  that  use 
of  human  drugs  in  food  animals  is 
expected  to  be  rare.  Thus,  the  agency 


believes  that  there  is  not  only  a  rational 
basis  but  also  precedential  policy  that 
appUes  to  the  provisions  of  §  530.20(b). 

The  agency  oelieves  that  the  rationale 
for  restricting  use  of  human  drugs  in 
food  animals  applies  as  well  to  use  in 
food  animals  of  drugs  approved  only  for 
nonfood  animals.  Such  dirugs  often 
contain  the  same  active  in^edients  as 
approved  human  drugs.  Thus,  the 
agency  expects  the  veterinarian  to  have 
scientific  information  on  which  to  base 
such  use,  but  has  deleted  the 
requirement  that  the  data  be 
"published."  Essentially,  the  agency 
expects  that  the  veterinarian  %vill  have 
a  scientific  basis  for  using  in  food 
animals  a  drug  that  is  not  approved  in 
any  food  animal,  but  that  scientific 
information  could  be  derived  bom  a 
variety  of  sources,  and  that  the 
veterinarian's  rationale  will  be  recorded 
in  appropriate  records.  Accordingly,  the 
agency  has  retained  in  §  53Q.20(b)(l)  of 
the  final  rule  the  requirement  for  a 
medical  rationale  (i.e.,  a  rational  basis 
for  using  the  drug),  but  has  removed 
from  the  regulation  the  proposed 
requirement  for  documentation. 

With  respect  to  the  veterinarian's 
responsibiUty  for  keeping  animals  out  of 
the  food  supply,  the  ^ncy  believes 
that  this  obligation  can  be  met  by 
informing  the  client  of  the  client's 
responsibility  not  to  allow  an  animal  to 
enter  the  human  food  supply.  The 
agency  has  revised  the  regulation 
accordingly. 

With  the  changes  described  above. 
FDA  believes  that  the  AMDUCA 
regulation  will  not  preclude  the  use  of 
approved  drugs  that  previously  have 
been  available  for  extralabel  use.  Nat 
does  the  regulation  contradict  the 
agency's  general  policy  that  certain 
classes  of  animals  are  food  animals 
regardless  of  circumstances. 

(44)  One  comment  suggested  that  the 
requirement  in  §  530.20(c)  for  a 
veterinarian  to  "consider"  the  extralabel 
drug  be  clarified  to  state  that  a 
veterinarian  must  utiUze  an  animal 
drug,  if  one  is  available  to  treat  the 
condition.  The  agency  agrees  and  has 
revised  the  language  accordingly.  The 
agency  has  also  deleted  the  requirement 
for  documenting  consideration  of  an 
approved  animal  drug  (§  530.20(c)).  In 
these  cases,  however,  a  veterinarian  will 
be  expected  to  be  able,  upon  request,  to 
explain  and  support  the  use  of  a  human 
drug  or  nonfood  animal  drug  in  food 
animals. 

j.  Prohibitions  for  food  animals 
(§530.21) 

(45)  A  few  comments  suggested  that 
§  530.21(a),  (a)(2),  and  (b)  be  modified 
by  adding  the  term  "extralabel"  prior  to 
the  word  "use"  to  clarify  the  prohibition 
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is  for  the  "extralabel  use'"  of  a  drug. 
The  agency  agrees,  and  it  has  made  the 
appropriate  cnanges. 

(46)  One  comment  asked  who  would 
be  respcmsible  for  conducting  and 
pajring  for  the  development  of  analytical 
methodology  for  drug  residue  detection. 
The  comment  suggested  that  this 
research  could  be  done  by  USDA  and  a 
public  master  file  established  as  is 
presently  done  for  minor  species  claims. 
The  AMDUCA  does  not  specify  who  has 
the  responsibility  for  method 
development.  Methods  may  be 
developed  under  a  variety  of  scenarios. 
The  drug  sponsor,  FDA,  USDA.  States, 
or  a  consortium  of  interested  parties  are 
all  possible  participants.  The  agency  is 
willing  to  woiiL  in  partnership  with  the 
private  and  public  sectors  to  ensure  that 
the  methods  are  developed  when 
needed. 

(47)  A  number  of  comments  suggested 
that  the  agency  exceeded  its  authority 
when  it  proposed  to  allow  the 
prohibition  of  extralabel-label  drug  use 
of  a  class  of  drugs.  The  agency 
disagrees.  Where  a  class  of  drugs  has 
one  or  more  common  elements  that 
cause  a  particular  risk,  FDA  believes  the 
statute  authorizes  prohibition  of  the 
entire  class  of  drugs.  Examples  of 
situations  where  the  agency  has 
prohibited  extralabel  use  of  a  class  of 
drugs  are  the  sulfonamide  and 
nitroimidazole  drug  classes,  which  are 
excluded  bom  extralabel  use  in  the 
animal  drug  CPG.  One  comment 
suggested  that  as  safer  new  analogs  of 
drugs  are  being  developed  it  is 
inappropriate  to  prohibit  a  class  of 
compounds.  The  agency  agrees.  If  safer 
analogs  are  developed  for  a  drug  that  is 
in  a  prohibited  class  of  drugs,  the 
agency  may  amend  the  prohibited  list  as 
appropriate. 

k.  Safe  levels  and  analytical  methods 
(§  530.22) 

(48)  One  comment  expressed  concern 
over  the  perception  that  the  agency  has 
in  the  regulations  developed  two 
standards  of  safety  concerning  human 
food  safety  in  food  animals,  i.e.,  safe 
levels  and  tolerances.  The  comment 
asserted  that  establishment  of  a  safe 
level  without  complete  toxicology  data 
implies  that  FDA  is  willing  to  accept  a 
lower  standard  of  safety  for  extralabel 
use  of  drugs  in  food  animals.  The 
comment  recommended  that  safe  levels 
should  be  established  based  on  drug 
metabolism  and  toxicology  data.  It  also 
stated  the  criteria  used  by  FDA  to 
establish  human  food  safety  for 
extralabel  use  should  be  made  public. 
The  agency  notes  that  the  AMDUCA 
clearly  directs  the  agency  to  permit 
extralabel  uses  that  have  not  gone 
through  the  rigors  of  testing  provided  by 


the  NADA  process.  The  law  directs  the 
agency  to  develop  regulations  that 
provide  veterinarians  the  latitude  to 
practice  veterinary  medicine,  while 
protecting  public  health.  As  specific 
criteria  for  establishing  human  food 
safety  are  developed,  information 
relating  to  those  criteria  will  be 
provided  to  the  public. 

The  agency  has  also  added  the  words 
"safe  concentration"  in  addition  to  the 
word  "tolwance"  in  §§530.11  and 
530.22.  This  is  because  the  term  "safe 
concentration"  is  used  in  some 
instances  to  describe  safe  levels  of 
approved  prodttcts. 

(49)  Several  comments  questioned  the 
appropriateness  of  setting  a  safe  level  on 
the  basis  of  the  lowest  level  that  can  be 
measured  by  a  practical  analytical 
method.  The  comments  stated  that  this 
is  not  a  sound  scientific  basis  for 
protecting  the  public  health.  The  agency 
notes  that  where  a  safe  level  cannot  be 
estabUshed  on  the  basis  of  toxicological 
and  other  scientific  information,  it  may 
require  the  development  of  an  analytical 
method  having  state-of-the-art  residue 
detection  cap^ility.  Such  methods  can 
be  used  in  an  empirical  strategy  to 
minimize  risk,  i.e..  to  control  or  limit 
public  exposure  to  residues  of  animal 
drugs  for  which  toxicological  safety 
information  is  lacking.  However,  the 
agency  will  not  establish  a  safe  tovel  on 
this  basis  unless  it  has  concluded  that 
the  lowest  level  of  measurement 
sufficiently  protects  the  pubUc  health. 
All  relevant  scientific  information  will 
be  reviewed  before  doing  so. 
1.  Safe  levels  (§530.23) 
(50)  A  number  of  comments  suggested 
that  the  agency  modify  §  530.23(a)(1)  to 
include  the  basis  for  the  agency's 
finding  in  the  notice  that  establishes  a 
safe  level,  and  that  CVM  ^ould  invite 
the  public  to  comment  before  that  safe 
level  becomes  final.  One  comment 
suggested  that  the  procedure  described 
in  §  530.22  be  followed.  The  agency 
agrees  with  the  suggestion  as  to  the 
basis  for  the  finding,  and  it  has 
amended  §  530.23(a).  accordingly. 
However,  the  agency  believes  tiiat  it  is 
not  necessary  to  have  additional 
procedural  provisions  because  the 
regulation  provides  an  opportunity  for 
public  comment  after  the  safe  level  is 
estabUshed.  If  comments  received  after 
the  safe  level  is  established  bring  new 
information  to  light,  the  agency  may 
revoke  or  modify  the  safe  level  as 
appropriate, 
m.  Analytical  methods  (§  530.24) 
(51)  On  Its  own  initiative,  the  agency 
has  modified  proposed  §  530.24  to 
include  a  specific  process  for  issuance 
of  an  order  announcing  a  specific 
analytical  method  or  methods  for  the 


quantification  of  extralabel  use  drug 
residues  above  the  safe  levels 
established  under  §  530.22  for  extralabel 
use  of  an  approved  human  drug  or  an 
approved  animal  drug.  This  process  is 
the  same  as  that  in  §  530.23  for  setting 
a  safe  level.  Under  the  modified 
procedure,  the  agency  vtrill  pubUsh  in 
the  Federal  Regiitar  a  notice  of  the 
order,  including  the  name  of  the  specific 
analytical  method  or  methods  and  the 
drug  or  drugs  for  which  the  method  is 
applicable, 
n.  Prohibited  uses  (§  530.25) 
(52)  One  camm«it  requested  that 
§  530.25(h)  be  reworded  to  require  FDA 
to  publish  a  safe  level,  wdienever 
possible,  rather  than  prohibit  an 
extralabel  use.  The  regulations  do  not 
require  publication  of  a  safe  level  first 
because  the  statute  provides  the  agency 
with  flexibility  through  use  of  the  word 
"may."  It  is  FDA's  intention,  however, 
to  consider  establishing  a  safe  level 
prior  to  prohibiting  a  cfrug's  extralabel 
use  unless  the  agency  finds  it  necessary 
to  protect  public  health  to  prohibit  the 
extralabel  use  of  a  drug  without  first 
establishing  a  safe  level. 

The  agency  has  also  inserted  a 
provision  in  §  S30.25(b)  that  an  order  of 
prohibition  may  be  issued  if  the  agency 
determines  that  an  analytical  method 
cannot  be  established.  'This  provision 
was  included  in  §  530.21  of  the 
proposed  rule  but  left  out  of 
corresponding  §  530.25.  This  would 
apply  in  situations  in  which  the  agency 
has  determined,  based  on  information 
available  to  it,  that  development  of  a 
practical  method  related  to  the 
particular  extralabel  use  is  not 
technically  feasible.  This  determination 
would  be  subject  to  comment  during  the 
comment  period  on  the  prohibition 
order.  This  allows  the  agency  to  protect 
the  public  health  by  eliminating  the 
time  that  would  elapse  if  the  agency 
were  to  follow  the  procedure  specified 
in  §  530.22  for  requiring  development  of 
an  analytical  method,  in  cases  where  the 
agmicy  beUeves  that  an  acceptable 
method  cannot  be  developed. 

The  agency  understanos  that  Congress 
expected  the  agency  to  prohibit  those 
extralabel  uses  that  were  prohibited 
under  the  animal  drug  CPG,  without 
following  the  prohibition  procedures 
prescribed  by  the  AMDUCA.  For 
example.  Senator  Heflin  stated,  "This 
bill  authorizes  FDA  to  incorporate  in  its 
initial  regulations  the  list  of  prohibited 
extralabel  uses  of  drugs  specifically 
listed  by  name  in  the  current 
compliance  policy  guide.  Any  new 
restrictions  would  have  to  go  through 
the  procedures  estabUshed  in  this  law 
prior  to  being  prohibited."  (140 
CongressioneJ  Record  S14071  (daily  ed. 
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October  4,  1994).)  Accordingly,  §530.41 
in  the  final  regulations  includes  a  list 
prohibiting  extralabel  uses  as  specified 
in  the  CPG. 
o.  Nonfood  animal  drugs  (§530.30) 

(53)  A  number  of  comments  pointed 
out  an  inconsistency  between  the 
preamble  statement  (61  FR  25106  at 
251 11)  and  the  regulation  (§  530.30(a)) 
regarding  extralabel  uses  in  nonfood 
animals  of  human  drugs  where  an 
approved  NAD  exists.  The  agency  notes 
that  the  regulation  is  correct,  but  the 
preamble  incorrectly  stated  that  use  of 
human  drug  is  not  permitted  if  an 
approved  NAD  for  such  use  exists,  i.e.. 
the  words  "or  human  drug"  were 
inadvertently  added  to  the  preamble. 

(54)  Many  conunents  suggested  that  a 
new  §  530.30(c)  be  added  to  read 
"Extralabel  use  of  a  drug  approved  for 
human  use  is  permitted  in  nonfood- 
producing  animals  even  if  there  Is  an 
identical  approved  new  animal  drug." 
Although  the  agency  agrees  that  this 
statement  is  correct,  the  agency  does  not 
believe  that  the  statement  is  necessary 
in  the  regulation  because  of  the  broad 
language  in  §  530.30(a). 

m.  EfiiBCtive  Data* 

Under  secUon  2(d)  of  the  AMDUCA. 
the  amendments  to  the  act  permitting 
the  extralabel  use  of  certain  approved 
animal  drugs  and  approved  human 
drugs  for  animals  become  efiiective  upon 
the  adoption  of  final  rules  implementing 
the  amendments.  This  final  rule 
becomes  effective  December  9. 1996. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25. 24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  oflmpacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  (5  U.S.C.  601  et  seq). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  sele<:t 
regulatory  approaches  that  maximize 
net  beneHts  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  Hnal  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
Hnal  rule  is  not  a  significant  regulatory 


action  as  defined  by  the  Executive 
Order. 

Most  of  the  requirements  in  this  final 
rule  have  already  been  implemented  by 
regulated  industry,  veterinarians,  and 
pharmacists  in  response  to  the  existing 
CFG's  relating  to  extralabel  drug  use  in 
animals  and  Uie  passage  of  the 
AMDUCA.  FDA  guidance,  and  industry 
trade  associations'  recommendations,  as 
well  as  the  requirements  of  State 
veterinary  practice  acts  and  as 
customary  elements  of  good  veterinary 
medical  practice. 

The  actual  cost  to  industry  and  the 
public  associated  with  this  final  rule 
will  be  quite  minimal.  The  AMDUCA 
was  enacted  to  legalize  extralabel  use  of 
certain  approved  new  human  and 
animal  drugs  in  veterinary  medicine, 
and  to  provide  FDA  with  specific 
regulatory  tools  to  assure  food  safety. 
The  scant  legislative  history  of  the 
AMDUCA  includes  evidence  that  the 
AMDUCA  was  intended  to  codify 
policies  similar  to  those  in  FDA's  CPG's. 

FDA  is  likely  to  require  the 
establishment  of  a  sa»  drug  residue 
level  for  one  to  two  dru^  per  year  alter 
the  final  rule  becomes  enlBctive.  An 
analytical  methodology  for  drug  residue 
detection  may  be  required  for  each  of 
these  drugs.  The  sponsor  may  be  willing 
to  provide  the  metnodology  in  some 
cases,  while  in  others,  FDA.  the 
sponsor,  and,  perhaps,  a  third  party, 
may  negotiate  a  cooperative 
arrangement  for  methodology 
development.  In  the  proposal.  FDA 
estimated  the  cost  for  development  of 
methodologies  to  range  from  about 
S90.000  for  a  drug  for  which  there  are 
few  problems  in  developing  a 
procedure,  upward  to  about  $350,000 
for  a  drug  which  presents  significant 
problems  in  methodology  development, 
with  an  additional  $100,000  required  for 
a  drug  metabolism  study.  One  comment 
to  the  proposal  concerned  the  inclusion 
of  the  costs  of  methods  validation  in  the 
above  costs.  FDA  did  not  include  these 
costs,  which  range  from  about  $20,000 
to  $40,000  for  each  trial,  in  its  proposal. 
Adding  the  midpoint  of  this  range  to  the 
previous  estimate  of  $170,000  for  a  drug 
presenting  an  intermediate  level  of 
difficulty,  FDA  estimates  methodology 
development  costs  for  the  final  rule  to 
be  about  $200,000  for  each  of  these 
drugs.  The  agency  estimated  in  its 
proposal  that  the  average  year  would  see 
the  development  of  two  of  these 
intermediate  level  drug  methodologies, 
with  one  of  those  drugs  requiring  a 
metabolism  study.  FDA  did  not  receive 
any  comments  about  this  estimate  and 
retains  it  for  use  in  the  final  rule.  Thus, 
total  cost  impacts  for  development  of 
two  methodologies  and  one  metabolism 


study  are  estimated  at  $500,000  per 
year.  The  agency  believes  that  the  final 
rule  does  not  impose  any  significant 
new  extralabel  drug  use  recordkeeping 
requirements  for  sponsors  or 
veterinarians  that  are  not  currently 
required  by  other  sections  of  the  act  or 
under  State  veterinary  practice  acts,  or 
that  are  not  kept  by  veterinarians  as  part 
of  customary  veterinary  practice. 
The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  final  rule,  for  the  most  part, 
implements  existing  FDA  policy,  and 
most  of  the  requirements  in  this  final 
rule  have  already  been  implemented  by 
regulated  industry,  veterinarians,  and 
pharmacists  in  response  to  the  existing 
CPG's  relating  to  extralabel  drug  use  in 
animals  and  the  passage  of  the 
AMDUCA,  FDA  guidance,  and  industry 
trade  associations'  recommendations. 
Further,  because  FDA  estimates  that 
only  two  entities  will  incur  economic 
impacts  annually,  the  agency  certifies, 
in  ao^lance  with  section  605(b}  of  the 
Regulatory  FlexibiUty  Act.  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  FlexibiUty  Act,  no 
further  analysis  is  required. 


VI.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  set  fwth  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient  faderalism 
implications  to  warrant  the  preparation 
of  a  fiaderalism  assessment. 

Vn.  Unfunded  Mandates  Act  of  1995 

The  Unfunded  Mandates  Act  of  1995 
(Pub.  L.  104-4)  (2  U.S.C.  1532)  requires 
an  agency  to  prepare  a  budgetary  impact 
statement  before  promulgating  any  rule 
likely  to  result  in  a  Federal  mandate  that 
may  result  in  expenditures  by  State, 
local,  and  tribal  governments  or  the 
private  sector  of  $100  million  or  more 
in  any  1  year.  As  discussed  in  the 
preamble,  the  final  rule  essentially 
reflects  current  agency  policies  with 
respect  to  extralabel  (hug  use  in  animals 
and  imposes  minimal  new  Federal 
requirements.  Because  this  rule  will  not 
impose  a  cost  of  $100  million  or  more 
on  any  governmental  entity  or  the 
private  sector,  no  budgetary  impact 
statement  is  required. 

VIII.  Paperwork  Redaction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Therefore,  in  accordance  with  5 
CFR  1320,  the  titie,  description,  and  the 
description  of  respmidmits  of  the 
information  collection  requirements  are 
shown  below  with  an  estimate  of  the 
annual  reJMrting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Titie:  Extralabel  Drug  Use  m 
Animals — ^Final  Rule 


Description:  This  final  rule  provides 
that  FDA  may  require  the  development 
of  an  acceptable  analytical  method  for 
the  quantification  of  residues  above  an 
established  safe  level.  FDA  estimates 
that  it  will  likely  establish  safe  levels  for 
one  to  two  drugs  per  year  if  the  rule  is 
finalized,  and  that  an  analytical 
methodology  for  drug  residue  detection 
will  be  required  for  each  of  these  drugs. 
If  no  method  is  provided,  the  Secretary 
may  prohibit  the  extralabel  use.  This 

Estimated  Annual  Reporting  Burden^ 


requirement  may  be  fulfilled  by  any 
interested  person.  FDA  believes  that  the 
sponsor  may  be  willing  to  provide  the 
methodology  in  some  cases,  while  in 
othen,  FDA,  the  sponsor,  and  periiaps 
a  third  party  may  negotiate  a 
cooperative  arrangement  for  method 
development. 

Description  of  Respondents:  Persons, 
sponsors.  States,  or  Federal 
Government. 


21  CFR  Section 

No.  of 
ReapofKtents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

530.22(b) 

2 

1 

2 

4.160 

8.320 

'  There  are  no  capital  or  operating  or  maintenance  costs  associmed  with  this  colteclion. 

None  of  the  110  comments  received 
had  an  unpad  on  the  Paperwork 
Reduction  Act  requirements.  As  a  result, 
OMB  has  waived  its  option  to  review 
the  paperworic  at  the  final  rule  stage. 
Therefore,  the  information  collection 
provisions  in  the  final  nUe  are  approved 
under  OMB  Control  No.  0910-0325  and 
are  effiactive  upon  publication  of  this 
document.  OMB  approval  expires  on 
July  31, 1999.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currenUy  valid  C^4B  control  number. 

K.  Congressimial  Review 

This  rule  is  not  a  major  rule  for 
purposes  of  5  U.S.C  801  et  seq.,  SubtiUe 
E  of  the  Small  Business  Regulatory 
Enforcement  Fairoess  Act  of  1996  (Pub. 
L.  104-121).  Agency  reports  on  this 
final  rule  have  been  submitted  to 
Congress  and  the  Comptroller  General 
as  required  by  5  U.S.C  801  et  seq. 

List  of  Sulqects  in  21  CFR  Part  530 

Administrative  practice  and 
procedures.  Advertising,  Animal  drugs. 
Animal  faeds.  Drugs,  Labeling, 
Prescription  drugs.  Reporting  and 
recordkeeping  requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  I>ugs,  Title  21  of  the  Code 
of  Federal  Regulations  is  amoided  to 
add  a  new  part  530  to  read  as  follows: 

PART  530— EXTRALABEL  DRUG  USE 
MANMAL8 


530.3  Definitions. 

530.4  Advertising  and  promotion. 

530.5  Veterinary  records. 


Sec. 

530.1  Scopa. 
53a2  Purpose. 


Subpart »— Rulae  and  Provisions  for 
Exirelabei  Uses  of  Drugs  In  Animals 

530.10  Provision  permitting  extralabel  use  of 
animal  drugs. 

530.11  Limitations. 

530.12  Labeling. 

530.13  Extralabel  use  firom  compounding  of 
approved  new  animal  and  approved 
human  drugs. 

Subpart  C— Specific  ProvMofis  Relating  to 
Extralabel  Usee  of  Animal  and  Human 
Drugs  In  Food-Producing  Animals 

530.20  Conditions  for  permitted  extralabel 
animal  and  human  drug  use  in  food- 
producing  animals. 

530.21  Prohibitions  for  food-producing 
animals. 

530.22  Safe  levels  and  analytical  methods  for 
food-producing  animals. 

530.23  Procedure !»  setting  and  announcing 
safe  levels. 

530.24  Procedure  for  annoimcing  analytical 
methods  for  drug  residue  quantification. 

530.25  Orders  prohibiting  extralabel  uses  for 
drugs  in  food-producing  animals. 

Subpart  D-Cxtralabel  Use  Of  Human  and 
Animal  Drugs  In  Anhnala  Not  Intsnded  for 
Human  Conaumpllon 

530.30  Extralabel  drug  use  in  nonfood 
animals. 

Lowaie  for  Extrriabel  Use 
and  Dnigs  Prohibitad 
Uee  Ni  Animals 

530.40  Safe  levels  and  availability  of 
analytical  methods. ' 

530.41  Drugs  prohibited  for  extralabel  use  in 
animals. 

AoOortty:  Sees.  4, 5, 6  of  the  Fair 
Packaging  and  LabeUng  Act  (15  U.S.C  1453, 
1454, 1455);  sees.  201,  301,  501.  502,  503, 
505, 507, 512,  701,  and  721  of  the  Federal 
Pood.  Drug,  and  Cosmetic  Act  (21  U.S.C  321. 


of  Drugs  in 
rrom  cxvanDei 


331,  351,  352,  353,  355,  357,  360b.  371. 
379e). 

Sulipart  A— Qenerai  ProvWons 

S  530.1    Scope. 

This  part  applies  to  the  extralabel  use 
in  an  animal  of  any  approved  new 
animal  drug  or  approved  new  human 
drug  by  or  on  the  lawful  order  of  a 
licensed  veterinarian  within  the  context 
of  a  valid  veterinary-cIient-fMtient 
relationship. 

§530^    Purpees. 

The  purpose  of  this  part  is  to  establish 
conditions  for  extralabisl  use  or  intended 
extralabel  use  in  animals  by  or  on  the 
lawful  order  of  Ucensed  veterinarians  of 
Food  and  Drug  Administration 
approved  new  animal  drugs  and 
approved  new  human  drugs.  Such  use 
is  limited  to  treatment  modalities  when 
the  health  of  an  animal  is  threatened  or 
suffering  or  death  may  result  from 
failure  to  treat.  This  section  implements 
the  Animal  Medicinal  Drug  Use 
Clarification  Act  of  1994  (the  AMDUCA) 
(Pub.  L.  103-396). 

#530^    DeanMons. 

(a)  Extralabel  use  meens  actual  use  or 
intended  use  of  a  drug  in  an  animal  in 

a  manner  that  is  not  in  accordance  with 
the  approved  labeling.  This  includes, 
but  is  not  limited  to.  use  in  species  not 
listed  in  the  labeling,  use  for  indications 
(disease  or  other  conditions)  not  listed 
in  the  labeling,  use  at  dosage  leveb, 
frequencies,  or  routes  of  administration 
other  than  those  stated  in  the  labeling, 
and  deviation  from  the  labeled 
withdrawal  time  based  on  these 
different  uses. 

(b)  FDA  means  the  U.S.  Food  and 
Drug  AdministntioQ. 
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(c)  The  phrase  a  reasonable 
probability  that  a  drug's  use  may 
present  a  risk  to  the  public  health  means 
that  FDA  has  reason  to  believe  that  use 
of  a  drug  may  be  likely  to  cause  a 
potential  adverse  event. 

(d) The  phrase  use of.admg may 
present  a  risk  to  the  public  health  means 
that  FDA  has  information  that  indicates 
that  use  of  a  drug  may  cause  an  adverse 
event. 

(e)  The  phrase  use  of  a  drug  presents 
a  risk  to  the  public  health  means  that 
FDA  has  evidence  that  demonstrates 
that  the  use  of  a  drug  has  caused  or 
likely  will  cause  an  adverse  event. 

(fl  A  residue  means  any  compound 
present  in  edible  tissues  that  results 
from  the  use  of  a  drug,  and  includes  the 
drug,  its  metabolites,  and  any  other 
substance  formed  in  or  on  food  because 
of  the  drug's  use. 

(g)  A  safe  level  is  a  conservative 
estimate  of  a  drug  residue  level  in  edible 
animal  tissue  derived  from  food  satiety 
data  or  other  scientific  information. 
Concentrations  of  residues  in  tissue 
below  the  safe  level  will  not  raise 
human  food  safety  concerns.  A  safe 
level  is  not  a  safe  concentration  or  a 
tolerance  and  does  not  indicate  that  an 
approval  exists  for  the  drug  in  that 
species  or  category  of  animal  from 
which  the  food  is  derived. 

(h)  Veterinarian  means  a  person 
licensed  by  a  State  or  Territory  to 
practice  veterinary  medicine. 

(i)  A  valid  veterinarian-client-patient 
relationship  is  one  in  which: 

(1)  A  veterinarian  has  assumed  the 
responsibility  for  making  medical 
judgments  regarding  the  health  of  (an) 
animal(s)  and  the  need  for  medical 
treatment,  and  the  client  (the  owner  of 
the  animal  or  animals  or  other  caretaker) 
has  agreed  to  follow  the  instructions  of 
the  veterinarian; 

(2)  There  is  sufficient  knowledge  of 
the  animal(s)  by  the  veterinarian  to 
initiate  at  least  a  general  or  preliminary 
diagnosis  of  the  medical  condition  of 
the  animal(s);  and 

(3)  The  practicing  veterinarian  is 
readily  available  for  followup  in  case  of 
adverse  reactions  or  failure  of  the 
regimen  of  therapy.  Such  a  relationship 
can  exist  only  when  the  veterinarian  has 
recently  seen  and  is  personally 
acquainted  with  the  keeping  and  care  of 
the  animal(s)  by  virtue  of  examination 
of  the  animaUs),  and/or  by  medically 
appropriate  and  timely  visits  to  the 
premises  where  the  animal(s)  are  kept. 

ISaO.4   AdMrtMng  and  promolion. 

Nothing  in  this  part  shall  be 
construed  as  permitting  the  advertising 
or  promotion  of  extralabel  uses  in 


animals  of  approved  new  animal  drugs 
or  approved  human  drugs. 

f  S30.8    Velsrtiisry  >ecct<l>i 

(a)  As  a  condition  of  extralabel  use 
permitted  under  this  part,  to  permit 
FDA  to  asoeitain  any  extralabel  use  or 
intended  extralabel  use  of  drugs  that  the 
agency  has  determined  may  present  a 
risk  to  the  public  health,  veterinarians 
shall  maintain  the  following  records  of 
extralabel  uses.  Such  records  shall  be 
legible,  documented  in  an  acciuBte  and 
timely  manner,  and  be  readily 
accessible  to  permit  prompt  retrieval  of 
informaticm.  Such  records  shall  be 
adequate  to  substantiate  the 
identification  of  the  animals  and  shall 
be  maintained  either  as  individual 
records  or.  in  food  animal  practices,  on 
a  group,  herd,  flock,  or  per-client  basis. 
Records  shall  be  adequate  to  provide  the 
following  infbrmadon: 

(1)  The  established  name  of  the  drug 
and  its  active  ingredient,  or  if 
formulated  from  mora  than  one 
ingredient,  the  established  name  of  each 
ingredient; 

(2)  The  condition  treated; 

(3)  The  species  of  the  treated 
animal(s); 

(4)  The  dosage  administered; 

(5)  The  duration  of  treatment; 

(6)  The  numbere  of  animals  treated: 
and 

(7)  The  specified  withdrawal, 
withholding,  or  discard  time(s),  if 
applicable,  for  meat,  milk,  eggs,  or  any 
food  which  might  be  derived  from  any 
food  animals  treated. 

(b)  A  veterinarian  shall  keep  all 
required  records  for  2  yeare  or  as 
otherwise  required  by  Federal  or  State 
law,  whichever  is  greater. 

(c)  Any  person  who  is  in  charge, 
control,  or  custody  of  such  records 
shall,  upon  request  of  a  person 
designated  by  FDA,  permit  such  person 
designated  by  FDA  to,  at  all  reasonable 
times,  have  access  to,  permit  copying, 
and  verify  such  records. 

Subpart  B—Rulea  and  Pro«4elone  for 
ExtraWMi  Uaea  o(  Dnige  m  Anhnala 

f  530.10    ProvWon  pennltllng  eaitrrtitiBt 
uea  of  anlmel  dniBa. 

An  approved  new  animal  drug  or 
human  drug  intended  to  be  used  for  an 
extralabel  purpose  in  an  animal  is  not 
unsafe  under  section  512  of  the  act  and 
is  exempt  from  the  labeling 
requirements  of  section  502(f)  of  the  act 
if  such  use  is: 

(a)  By  or  on  the  lawful  written  or  oral 
order  of  a  licensed  veterinarian  within 
the  context  of  a  valid  veterinarian- 
client-patient  relationship;  and 

(b)  In  compliance  with  this  part. 


1830.11 

In  addition  to  uses  which  do  not 
comply  with  tlM  provision  sat  florth  in 
§  530.10.  the  following  specific 
extralabel  uses  are  not  permitted  and 
result  in  the  drug  being  deemed  unsafe 
within  the  meaning  of  section  512  of  the 
act: 

(a)  Extralabel  use  in  an  animal  of  an 
approved  new  animal  drug  or  human 
drug  by  a  lay  person  (except  when 
un^r  the  supervision  of  a  licensed 
veterinarian): 

(b)  Extralabel  use  of  an  approved  new 
animal  drug  or  human  drug  in  or  on  an 
animal  fised; 

(c)  Extralabel  use  resulting  in  any 
residue  which  may  present  a  risk  to  the 
public  health;  and 

(d)  Extralabel  use  resulting  in  any 
residue  above  an  established  safe  level, 
safe  concentration  or  tolerance. 

§590.12    Labeling. 

Any  human  or  animal  drug  prescribed 
and  dispensed  for  extralabel  use  by  a 
veterinarian  or  dispensed  by  a 
pharmacist  on  the  order  of  a 
veterinarian  shall  bear  or  be 
accompanied  by  labeling  information 
adequate  to  assiue  the  safe  and  proper 
use  of  the  product.  Such  infomiation 
shall  include  the  following: 

(a)  The  name  and  addrms  of  the 
prescribing  veterinarian.  If  the  drug  is 
dispensed  by  a  pharmacy  on  the  order 
of  a  veterinarian,  the  labeling  shall 
include  the  name  of  the  prescribing 
veterinarian  and  the  name  and  address 
of  the  dispensing  pharmacy,  and  may 
include  the  address  of  the  prescribing 
veterinarian; 

(b)  The  established  name  of  the  drug 
or.  if  formulated  frtim  more  than  one 
active  ingredient,  the  established  name 
of  each  ingredient: 

(c)  Any  directions  for  use  specified  by 
the  veterinarian,  including  the  class/ 
species  or  identification  of  the  animal  or 
herd,  flock,  pen,  lot,  or  other  group  of 
animals  being  treated,  in  which  the  drug 
is  intended  to  be  used;  the  dosage, 
frequency,  and  route  of  administration; 
and  the  duration  of  therapy: 

(d)  Any  cautionary  statmnents:  and 

(e)  The  veterinarian's  specified 
withdrawal,  withholding,  or  discard 
time  for  meat.  milk.  eggs,  or  any  other 
food  which  might  be  derived  bom  the 
treated  animal  or  animals. 

§530.13    Extralabei  use  fttMi  compounding 
ot  approwsd  new  anlmel  and  apprc^d 
human  cimga. 

(a)  This  part  applies  to  compounding 
of  a  product  frtun  approved  animal  or 
hiunan  drugs  by  a  veterinarian  or  a 
pharmacist  on  the  order  of  a 
veterinarian  within  the  practice  of 
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veterinary  medicine.  Nothing  in  this 
part  shall  be  construed  as  permitting 
-compounding  fitim  bulk  drugs. 

(b)  Extralabisl  use  frtim  compounding 
of  approved  new  animal  or  human 
dru^  is  permitted  if: 

(1)  All  relevant  portions  of  this  part 
have  been  complied  with; 

(2)  There  is  no  approved  new  animal 
or  approved  new  human  drug  that, 
when  used  as  labeled  or  in  conformity 
with  criteria  established  in  this  part, 
will,  in  the  available  dosage  form  and 
concentration,  appropriately  treat  the 
condition  diagnosed.  Compounding 
from  a  hiunan  drug  for  use  in  food- 
producing  animals  will  not  be  permitied 
if  an  approved  animal  drug  can  be  used 
for  the  compounding; 

(3)  The  compounding  is  performed  by 
a  licensed  pharmacist  or  veterinarian 
within  the  scope  of  a  professional 
practice; 

(4)  Adequate  procedures  and 
processes  are  followed  that  ensure  the 
safisty  and  effectiveness  of  the 
compounded  product; 

(5)  The  scale  of  the  compounding 
operation  is  commensiuate  with  the 
established  need  for  compounded 
products  (e.g..  similar  to  that  of 
comparable  practices);  and 

(6)  All  relevant  State  laws  relating  to 
the  compounding  of  drugs  for  use  in 
animals  are  followed. 

(c)  Guidance  on  the  subject  of 
compounding  may  be  found  in  guidance 
doctunents  issued  by  FDA. 

Subpart  C— Specfflc  Provlaions  Ralaling  to 
CiiliBlBbal  liae  cH  Animal  and  Human  Drugs 
In  rood  Producing  Animate 

§530.20    CondMonsforpermitlad 
extralabel  animal  and  human  drug  uea  in 
food-producing  animaia. 

(a)  The  following  conditions  must  be 
met  for  a  permitted  extralabel  use  in 
food-producing  animals  of  approved 
new  animal  and  human  drugs: 

(1)  There  is  no  approved  new  animal 
drug  that  is  labeled  for  such  use  and 
that  contains  the  same  active  ingredient 
which  is  in  the  required  dosage  form 
and  concentration,  except  where  a 
veterinarian  finds,  within  the  context  of 
a  valid  veterinarian-client-patient 
relationship,  that  the  approved  new 
animal  drug  is  clinically  ineffective  for 
its  intended  use. 

(2)  Prior  to  prescribing  or  dispensing 
an  approved  new  animal  or  human  drug 
for  an  extralabel  use  in  food  animals, 
the  veterinarian  muf!t: 

(i)  Make  a  careful  diagnosis  and 
evaluation  of  the  conditions  for  which 
the  drug  is  to  be  used; 

(ii)  Establish  a  substantially  extended 
withdrawal  period  prior  to  marketing  of 
milk,  meat,  eggs,  or  other  edible 


products  supported  by  appropriate 
scientific  information,  if  applicable; 

(iii)  Institute  procedures  to  assure  that 
the  identity  of  the  treated  animal  or 
animals  is  carefully  maintained;  and 

(iv)  Take  appropriate  measures  to 
assiue  that  assigned  timeframes  for 
withdrawal  are  met  and  no  illegal  drug 
residues  occur  in  any  food-producing 
animal  subjected  to  extralabel  treatment. 

(b)  The  following  additional 
conditions  must  be  met  for  a  permitted 
extralabel  use  of  in  food-producing 
animals  an  approved  human  drug,  or  of 
an  animal  drug  approved  only  for  use  in 
animals  not  intended  for  human 
consumption: 

(1)  Such  use  must  be  accomplished  in 
accordance  with  an  appropriate  medical 
rationale:  and 

(2)  If  scientific  information  on  the 
human  food  safety  aspect  of  the  use  of 
the  drug  in  food-producing  animals  is 
not  available,  the  veterinarian  must  take 
appropriate  measures  to  assure  that  the 
animal  and  its  food  products  will  not 
enter  the  human  food  supply. 

(c)  Extralabel  use  of  an  approved 
human  drug  in  a  food-producing  animal 
is  not  permitted  under  this  part  if  an 
animal  drug  approved  for  use  in  food- 
producing  animals  can  be  used  in  an 
extralabel  manner  for  the  particular  use. 

§530.21    ProhiMtlonalorfootHiroducing 


(a)  FDA  may  prohibit  the  extralabel 
use  of  an  approved  new  animal  or 
human  drug  or  class  of  drugs  in  food- 
producing  animals  if  FDA  determines 
tiiat: 

(1)  An  acceptable  analytical  method 
needs  to  be  established  and  such 
method  has  not  been  established  or 
cannot  be  established;  or 

(2)  The  extralabel  use  of  the  drug  or 
class  of  drugs  presents  a  risk  to  the 
public  health. 

(b)  A  prohibition  may  be  a  general  ban 
on  the  extralabel  use  of  the  drug  or  class 
of  drugs  or  may  be  limited  to  a  specific 
species,  indication,  dosage  form,  route 
of  administration,  or  combination  of 
factors. 

§530.22    Safe  lavala and  analytical 
methods  for  food-producing  animaia. 

(a)  FDA  may  establish  a  safe  level  for 
extralabel  use  of  an  approved  human 
drug  or  an  approved  new  animal  drug 
when  the  agency  finds  that  there  is  a 
reasonable  probability  that  an  extralabel 
use  may  present  a  risk  to  the  public 
health.  FDA  may: 

(1)  Establish  a  finite  safe  level  based 
on  residue  and  metabolism  information 
from  available  sources; 

(2)  Establish  a  safe  level  based  on  the 
lowest  level  that  can  be  measured  by  a 
practical  analytical  method:  or 


(3)  Establish  a  safe  level  based  on 
other  appropriate  scientific,  technical, 
or  regulatory  criteria. 

(b)  FDA  may  require  the  development 
of  an  acceptable  analytical  method  for 
the  quantification  of  residues  above  any 
safe  level  established  under  this  part  If 
FDA  requires  the  development  of  such 
an  acceptable  analytical  method,  the 
agency  will  pubUso  notice  of  that 
requirement  in  the  Federal  Register. 

(c)  The  extralabel  use  of  an  animal 
drug  or  human  drug  that  results  in 
residues  exceeding  a  safe  level 
established  under  this  part  is  an  unsafe 
use  of  such  drug. 

(d)  If  the  agency  establishes  a  safe 
level  for  a  particular  species  or  category 
of  animals  and  a  tolerance  or  safe 
concentration  is  later  established 
through  an  approval  for  that  ;>articular 
species  or  category  of  animals,  for  that 
species  or  category  of  animals,  the  safe 
level  is  superseided  by  the  tolerance  or 
safe  concentration  for  that  species  or 
category  of  animals. 

§530.23    Procedure  for  seOing  and 

announcing  aals  ievela 

(a)  FDA  may  issue  an  order 
establishing  a  safe  level  for  a  residue  of 
an  extralabel  use  of  an  approved  human 
drug  or  an  approved  animal  drug.  The 
agency  will  publish  in  the  Federal 
Register  a  notice  of  the  order.  The 
notice  will  include: 

(1)  A  statement  setting  forth  the 
agency's  finding  that  there  is  a 
reasonable  probability  tliat  extralabel 
use  in  animals  of  the  human  drug  or 
animal  drug  may  present  a  risk  to  the 
pubUc  health; 

(2)  A  statement  of  the  basis  for  that 
finding;  and 

(3)  A  request  for  public  comments. 

(b)  A  current  listing  of  those  drugs  for 
which  a  safe  level  for  extralabel  drug 
use  in  food-producing  animals  has  been 
established,  the  specific  safe  levels,  and 
the  availability,  if  any,  of  a  specific 
analytical  method  or  methods  for  drug 
residue  detection  will  be  codified  in 
§530.40. 

§530.24  Procedure  for  announcing 
analytical  methods  for  drug  raaidua 
quantification. 

(a)  FDA  may  issue  an  order 
announcing  a  specific  analytical  method 
or  methods  for  the  quantification  of 
extralabel  use  drug  residues  above  the 
safe  levels  established  under  §  530.22 
for  extralabel  use  of  an  approved  human 
drug  or  an  approved  animal  drug.  The 
agency  will  publish  in  the  Federal 
Register  a  notice  of  the  order,  including 
the  name  of  the  specific  analytical 
method  or  methods  and  the  drug  or 
drugs  for  which  the  method  is 
applicable. 
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(b)  Copies  of  analytical  methods  for 
the  quantification  of  extralabel  use  drug 
residues  above  the  safie  levels 
established  under  §  530.22  will  be 
available  upon  request  from  the 
Conununications  and  Education  Branch 
(HFV-12),  Division  of  Program 
Communication  and  Administrative 
Management,  Center  for  Veterinary 
Medicine.  7500  Standish  Pi..  Rockville. 
MD  20655.  When  an  analytical  method 
for  the  detection  of  extralabel  use  drug 
residues  above  the  safe  levels 
established  under  §  530.22  is  developed, 
and  that  method  is  acceptable  to  the 
agency.  FDA  will  incorporate  that 
method  by  reference. 

1530.25    Ordara  proMbMng  extratatMl 
(MM  fof  drugs  In  food-producing  eniirwla. 

(a)  FDA  may  issue  an  order 
prohibiting  extralabel  use  of  an 
approved  new  animal  or  human  drug  in 
food-producing  animals  if  the  agency 
finds,  after  providing  an  opportunity  for 
public  comment,  that: 

(1)  An  acceptable  analytical  method 
required  under  §  530.22  has  not  been 
developed,  submitted,  and  found  to  be 
acceptable  by  FDA  or  that  such  method 
caimot  be  established;  or 

(2)  The  extralabel  use  in  animals 
presents  a  risk  to  the  public  health. 

(b)  After  making  a  determination  that 
the  analytical  method  required  under 

§  530.22  has  not  been  developed  and 
submitted,  or  that  such  method  cannot 
be  established,  or  that  an  extralabel  use 
in  animals  of  a  particular  human  drug 
or  animal  drug  presents  a  risk  to  the 
public  health,  FDA  will  publish  in  the 
Federal  Register,  with  a  90-day  delayed 
effective  date,  an  order  of  prohibition 
for  an  extralabel  use  of  a  dirug  in  food- 
producing  animals.  Such  order  shall 
state  that  an  acceptable  analytical 
method  required  under  §  530.22  has  not 
been  developed,  submitted,  and  found 
to  be  acceptable  by  FDA;  that  such 
method  cannot  be  established;  or  that 
the  extralabel  use  in  animals  presents  a 
risk  to  the  public  health;  and  shall: 

(1)  Specify  the  nature  and  extent  of 
the  order  of  prohibition  and  the  reasons 
for  the  prohibition; 

(2)  Request  public  comments;  and 


(3)  Provide  a  period  of  not  less  than 
60  days  for  comments. 

(c)  The  order  of  prohibition  will 
become  effactive  90  days  after  date  of 
publication  of  the  order  unless  FDA 
publishes  a  notice  in  the  Federal 
Ragiater  prior  to  that  date,  that  revokes 
the  order  of  prohibition,  modifiea  it,  or 
extends  the  period  of  public  comment. 

(d)  The  agency  may  publish  an  order 
of  prohibition  with  a  shorter  comment 
period  and/or  delayed  effective  date 
than  specified  in  paragraph  (b)  of  this 
section  in  exceptional  circumstances 
(e.g.,  where  there  is  immediate  risk  to 
the  public  health),  provided  that  the 
order  of  prohibition  states  that  the 
comment  period  and/or  efiiactive  date 
have  been  abbreviated  because  there  are 
exceptional  drcimistancas,  and  the 
order  of  prohibition  sets  forth  the 
agency's  rationale  for  taking  such 
action. 

(e)  If  FDA  publishes  a  notice  in  the 
Federal  Registar  modifying  an  order  of 
prohibition,  the  agency  wiU  specify  in 
the  modified  order  of  prohibition  the 
nature  and  extent  of  the  modified 
prohibition,  the  reasons  for  it,  and  the 
agency's  response  to  any  comments  on 
the  original  order  of  prohibition. 

(f)  A  current  listing  of  drugs 
prohibited  for  extralabel  use  in  animals 
will  be  codified  in  §  530.41. 

(gj  After  the  submission  of 
appropriate  information  (i.e.,  adequate 
data,  an  acceptable  method,  approval  of 
a  new  animal  drug  application  for  the 
prohibited  extralabel  use,  or  information 
demonstrating  that  the  prohibition  was 
based  on  incorrect  data),  FDA  may,  by 
publication  of  an  appropriate  notice  in 
the  Federal  Register,  remove  a  drug 
from  the  list  of  human  and  animal  drugs 
prohibited  for  extralabel  use  in  animals, 
or  maymodify  a  prohibition. 

(h)  FDA  may  prohibit  extralabel  use  of 
a  drug  in  food-producing  animals 
without  establishing  a  safe  level. 

Subpart  D— emraiatnl  Uea  of  Human  and 
Animal  Drugs  In  Animais  Not  Intandsd  for 
Human  Conaumptton 

S  530.30    ExtraiatMi  drug  uas  In  nonfood 


animals  does  not  ordinarily  pose  a 
threat  to  the  public  health,  extralabel 
use  of  animal  and  human  drugs  is 
permitted  in  nonfood-producing  animal 
practice  except  when  the  public  health 
is  threatened.  In  addition,  the 
provisions  of  §  530.20(a)(1)  will  apply  to 
the  use  of  an  approved  animal  drug. 

(b)  If  FDA  determines  that  an 
extralabel  drug  use  in  aninuls  not 
intended  for  human  ctmsumption 
presents  a  risk  to  the  public  health,  the 
agency  may  publish  in  the  Federal 
Register  a  notice  prohibiting  such  use 
following  the  procedures  in  %  530.25. 
The  prohibited  extralabel  drug  use  will 
be  codified  in  $  530.41. 

Subpart  &--8a«aUval«  for  ExtrataM  Uea 
of  Oniga  In  Animate  and  Druga  Proliibltad 

In- 


fSSO.40    Sela  levels  and  avaiiatiimy  of 


(a)  In  accordance  with  §  530.22,  the 
following  safe  levels  for  extralabel  use 
of  an  approved  animal  drug  or  human 
drug  have  been  established:  [Reserved] 

(b)  In  accordance  with  §  530.22,  the 
following  analytical  methods  have  been 
accepted  by  FDA:  (Reserved] 

1530.41    Druga  proiybilad  for  axtraiabal 
ilfii 


(a)  Because  extralabel  use  of  animal 
and  human  drugs  in  nonfood-producing 


The  following  drugs  are  prohibited  for 
extralabel  animal  and  human  drug  uses 
in  food-producing  animals: 

(a)  Chloramphenicol; 

(b)  Clenbuterol; 

(c)  DiethylsUlbestrol  (DES); 

(d)  Dimetridazole; 

(e)  Ipronidazole; 

(f)  Other  nitroimidazoles; 

(g)  Furazolidone  (except  for  approved 
topical  use); 

(h)  Nitrofurazone  (except  for 
approved  topical  use);  and 

(i)  Sulfonamide  drugs  in  lactating 
dairy  cattle  (except  approved  use  of 
sulfodimethoxine,  sulrabromomethazine 
and  sulfaethoxypyridazine). 

Dated:  October  22, 1996. 
William  B.  Schultx. 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  96-28662  Filed  11-6-96;  8:45  am] 
iaiJNQ  oooe  4i«o-oi-r 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  247 

[8WH-FRL-8«28^] 

RIN2060-AE23 

Comprehensive  QukMlne  tor 
Procurement  of  Products  Containing 
Recovered  Ustsriais 

AQBCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule.  ^ 

summary:  The  Environmental  Protection 
Agency  today  is  proposing  an 
amendjnent  to  the  May  1,  1995 
Comprehensive  Procurement  Guideline 
(CPG).  EPA  is  designating  13  new  items 
that  are  or  can  be  made  with  recovered 
materials.  These  items  include  shower 
and  restroom  dividers;  latex  paint; 
parking  stops;  channelizers;  delineators; 
flexible  delineators;  snow  fencing; 
garden  and  soaker  hoses;  lawn  and 
garden  edging:  printer  ribbons;  ink  jet 
cartridges;  plastic  envelopes;  and 
pallets.  In  addition,  this  action  clarifies 
EPA's  previous  designation  of  floor 
tiles,  structural  fiberboard,  and 
laminated  paperboard  as  items  that  can 
be  made  with  recovered  materials. 

The  CPG  implements  a  section  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  This  section  requires  EPA 
to  designate  items  that  are  or  can  be 
produced  with  recovered  materials  and 
to  recommend  practices  for  the 
procurement  of  designated  items  by 
procuring  agencies.  Once  EPA 
designates  an  item.  RCRA  requires  any 
procuring  agency  using  appropriated 
Federal  funds  to  procure  that  item  to 
purchase  it  with  the  highest  percentage 
of  recovered  materials  practicable. 
Today's  proposed  action  will  foster 
-  markets  for  materials  recovered  from 
solid  waste  by  using  government 
purchasing  power  to  stimulate  the  use 
of  these  materials  in  the  manufacture  of 
new  products. 

Today's  proposed  amendment  also 
includes  the  procurement  limitations  set 
forth  in  RCRA  on  competition,  price, 
availability,  and  performance.  These 
limitations  describe  the  circumstances 
in  which  procurement  of  designated 
items  is  not  required.  They  were 
inadvertently  omitted  from  the  May  1, 
1995  CPG. 

DATES:  EPA  will  aa:ept  public 
comments  on  this  proposed  rule  until 
February  5.  1997. 
A0IME88ES:  To  comment  on  this 
proposal,  please  send  an  original  and 
two  copies  of  comments  to:  RCRA 
hiformation  Center  {5305W),  U.S. 


Environmental  Protection  Agency.  401 
M  Street,  SW..  Washington.  DC  20460. 
Please  place  the  docket  number  P-06- 
CP2P-FFFFF  on  your  comments. 

If  any  information  is  confidential,  it 
should  be  identified  as  such.  An 
original  and  two  copies  of  Confidential 
Business  Information  (CBI)  must  be 
submitted  under  separate  cover  to: 
Document  Control  Officer  (5305W), 
Office  of  Solid  Waste,  U.S. 
Eavironmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  E>C  20460. 

E)ocuments  related  to  today's  proposal 
are  available  for  viewing  at  the  RCRA 
Information  Center  (RIC),  located  at: 
U.S.  Environmental  Protection  Agency, 
1235  Jefferson  Davis  Highway,  Ground 
Floor.  Crystal  Gateway  One,  Arlington. 
VA  22202.  The  RIC  is  open  from  9  a.m. 
to  4  p.m.  Monday  throu^  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials.  Call  (703)  603-9230 
for  appointments.  Copies  cost  $.15  per 
page. 

FOR  FURTHER  MFORMAIKM  CONTACT:  For 
general  information  contact  the  RCRA 
Hothne  at  (800)  424-9346  or,  in  the 
Washington.  D.C.  area  at  (703)  412- 
9810.  For  technical  information  on 
individual  item  designations.  cc»tact 
the  following  EPA  staff:  Construction, 
landscaping,  transportation,  and  park 
and  recreation  productsTerry  Grist, 
(703)  30ft-7257;  Non-paper  office 
products — Janice  Johnson,  (703)  308- 
7280;  Vehicular  and  miscellaneous 
products — Sue  Nogas,  (703)  308-7251; 
Paper  and  paper  products — Dana 
Arnold.  (703)  306-7279.  For  all  other 
technical  information,  contact  Terry 
Grist  at  (703)  308-7257. 

SUPPLEMBfT ARY  MFOAMATION: 

Regulated  Entitiea 

This  action  may  potentially  affiact 
those  procuring  agencies  that  purchase 
the  following:  shower  and  restroom 
dividers,  latex  paint,  floor  tiles, 
structural  fiberboard,  laminated 
paperboard,  parking  stops,  temporary 
traffic  control  devices,  snow  fencing, 
garden  and  soaker  hose,  lawn  and 
garden  edging,  printer  ribbons,  ink  jet 
cartridges,  plastic  envelopes,  or  pallets. 
For  purposes  of  RCRA  section  6002, 
procuring  agencies  include  the 
following:  (1)  Any  Federal  agency;  (2) 
any  State  or  local  agencies  using 
appropriated  Federal  funds  for  a 
procurement;  or  (3)  any  contractors  with 
these  agencies  (with  respect  to  work 
performed  under  the  contract).  The 
requirements  of  section  6002  apply  to 
such  procuring  agencies  only  when 
procuring  designated  items  where  the 
price  of  the  item  exceeds  $10,000  or  the 


quflitity  of  the  item  purchased  in  the 
previous  year  exceeded  $10,000. 
Potential  regulated  entities  for  this  rule 
are  shown  in  Table  1. 

Table  1 . — Entities  Potentially 
Subject  to  Section  6002  Re- 
quirements Triggered  by  CPG 

AlylENDMENTS 


Category 

Examples  o(  regulated 
entities 

Fadecal  Qov- 

Federal  departments  or 

emment. 

agencies  that  procure 

$10,000  or  more  worth  oH 

a  designated  Item  in  a 

given  yeer. 

State  Govern- 

A State  agency  tttat  uses  ap- 

ment. 

propriated  Federal  funds  to 

procure  $10,000  or  more 

worth  of  a  designated  item 

In  a  given  yeer. 

Local  Qovem- 

A  locel  agency  that  uses  ap- 

ment 

propriated  Federal  funds  to 

procure  $10,000  or  more 

worth  of  a  designated  Kern 

In  a  given  yeer. 
A  contractor  wortdng  on  a 

project  funded  t>y  appro- 

priated Federal  funds  that 

purchases  $10,000  or 

more  worth  of  a  des- 

ignated item  in  a  given 

yeer. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  reedera  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  of  which  EPA  is 
now  aware  that  could  potentially  be 
subject  to  regulatory  requirements 
triggered  by  this  action.  To  determine 
whether  your  procurement  practices  are 
affected  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  40  CFR  247.2.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  pereon  listed  in  the  preceding  FOR 
FURTHER  MFORMATKM  CONTACT  section. 

Preamble  Ontllne 

I.  Authority 
n.  Background 

A.  Criteria  for  Selecting  Items  for 
Designation 

B.  Request  for  Comments 
C  Additional  Infomiation 

III.  Procurement  Limitations  of  RCRA  Section 

6002 

IV.  Clarification  of  Floor  Tiles,  Structural 

Fiberboard  and  Laminated  Papertxiard 
Designations 

A.  Floor  Tiles 

B.  Structural  Fibertxiard  and  Laminated 
Paperboard 

V.  Definitions 

VI.  Construction  Products 

A.  Shower  and  Restroom  Dividers 

1.  Background    . 

2.  Rationale  for  Designation 
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B.  Latex  Paint 

1.  Background 

2.  Rationale  for  Designation 

VII.  Transportation  Products 

A.  Parking  Stops 

1.  Background 

2.  Rationale  for  Designation 

B.  Temporary  Traffic  Control  Devices 

1.  Background 

2.  Rationale  for  Designation 

VIII.  Park  and  Recreation  Products 
A.  Snow  Fencing 

1.  Background 

2.  Rationale  for  Designation 
DC.  Landscaping  Products 

A.  Garden  and  Soaker  Hoses 

1.  Background 

2.  Rationale  for  Designation 

B.  Lawn  and  Garden  Edging 

1.  Background 

2.  Rationale  for  Designation 

X.  Non-Paper  Office  ProducU 

A.  Printer  Ribbons 

1.  Backgroimd 

2.  Rationale  for  Designation 

B.  Ink  Jet  Cartridges 

1.  Background 

2.  Rationale  for  Designation 
C  Plastic  Envelopes 

1.  Background 

2.  Rationale  for  Designation 

XI.  Miscellaneous  Products 
A.  Pallets 

1.  Background 

2.  Rationale  for  Designation 
Xn.  Designated  Item  Availability 
Xni.  Economic  Impact  Analysis 

A.  Requirements  of  B.0. 12866 

1.  Summary  of  Costs 

2.  Product  Cost 

3.  Summary  of  Benefits 

B.  Unfunded  Mandates  Reform  Act  of  1995 
and  Consultation  with  State,  Local,  and 
Tribal  Governments 

C  Impacted  Entities 
D.  R^latory  Flexibility  Act  and  Small 
Business  Regulatory  Enforcement 
Fairness  Act 
XIV.  Suppwting  Information  and  Accessing 
Internet 

I.  Authority 

This  guideline  is  proposed  imder  the 
authority  of  sections  2002(a)  and  6002 
of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended, 
42  U.S.C.  6gi2(a)  and  6962,  and  section 
502  of  Executive  Order  12873,  Federal 
Acquisition,  Recycling,  and  Waste 
Prevention"  (58  FR  54911,  October  22, 
1993). 

n.  Background 

Section  6002(e)  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA  or  the  Act)  requires  EPA  to 
designate  items  that  are  or  can  be  made 
with  recovered  materials  and  to 
recommend  practices  to  assist  procuring 
agencies  in  meeting  their  obligations 
with  respect  to  designated  items  under 
RCRA  section  6002.  After  EPA 
designates  an  item,  RCRA  requires  that 


each  procuring  agency,  when 
purchasing  a  designated  item,  must 
purchase  mat  item  composed  of  the 
highest  percentage  of  recovered 
materials  practicable. 

Executive  Order  12873  (Executive 
Order)  establishes  the  procedure  for 
EPA  to  follow  in  implementing  RCRA 
section  6002(e).  Section  502  of  the 
Executive  Order  directs  EPA  to  issue  a 
Comprehensive  Procurement  Guideline 
(CPG)  that  designates  items  that  are  or 
can  be  made  with  recovered  materials. 
Concurrent  with  the  CPG,  EPA  must 
publish  its  recommended  procurement 
practices  for  purchasing  designated 
items,  including  recovered  materials 
content  levels,  in  a  related  Recovered 
Materials  Advisory  Notice  (RMAN).  The 
Executive  Order  also  directs  EPA  to 
update  the  CPG  annually  and  to  issue 
RMANs  periodically  to  reflect  changing 
market  conditions.  The  CPG  was 
pubUshed  on  May  1, 1995  (60  FR 
21370).  It  established  eight  product 
categories,  designated  19  new  items, 
and  consolidated  five  earlier  item 
designations. 

Today,  EPA  is  clarifying  the  previous 
designations  for  floor  tiles,  structural 
fibeifooard,  and  laminated  paperboard, 
and  is  also  proposing  to  designate  13 
additional  items.  The  items  proposed 
for  designation  are  listed  below  under 
their  associated  product  category. 

Construction  Products 

Floor  dies  (clarification) 

Stnictural  Fiberboard  and  Laminated 
Paperboard  (clarification) 

Shower  and  restroom  dividers 

Latex  paint 
Transportation  Products 

Parking  stops 

ChanneUzfflv 

Delineators 

Flexible  delineators 
Park  and  Recreation  Products 

Snow  fencing 
Landscaping  Products 

Garden  and  soaker  hoses 

Lawn  and  garden  edging 
Non-Paper  Office  Products 

Printer  ribbons 

Ink  jet  cartridges 

Plastic  envelopes 
MiscellaTteous 

PalleU 

A.  Criteria  for  Selecting  Items  for 
Designation 

While  not  limiting  consideration  to 
these  criteria,  RCRA  section  6002(e) 
requires  EPA  to  consider  the  following 
when  determining  which  items  it  will 
designate: 

(1)  Availability  of  the  item; 

(2)  Potential  impact  of  the 
procurement  of  the  item  by  procuring 
agencies  on  the  solid  waste  stream; 

(3)  EoDnomic  and  technological 
feasibility  of  producing  the  item;  and 


(4)  Other  uses  for  the  recovered 
materials  used  to  produce  the  item. 

EPA  also  consulted  with  Federal 
procurement  and  requirement  officials 
to  identify  other  criteria  to  consider 
When  selecting  items  for  designation. 
Based  on  these  discussions,  the  Agency 
concluded  that  the  limitations  set  forth 
in  RCRA  section  6002(c)  should  also  be 
factored  into  its  selection  decisions. 
This  provision  requires  each  procuring 
agency  that  procures  an  item  designated 
by  EPA  to  procure  the  item  composed 
of  the  highest  percentage  of  recovered 
materials  practicable,  while  maintaining 
a  satisfactory  level  of  competition.  A 
procuring  agency,  however,  may  decide 
not  to  procure  an  EPA-designated  item 
containing  recovered  materials  if  it 
determines:  (1)  The  item  is  not 
reasonably  available  within  a  reason^le 
period  of  time;  (2)  the  item  fails  to  meet 
the  performance  standards  set  forth  in 
the  agency's  specification;  or  (3)  the 
item  is  available  only  at  an 
unreasonable  price. 

EPA  recognized  that  the  above  criteria 
limit  the  conditions  under  which 
procuring  agencies  must  purchase  EPA- 
designated  items  with  recovered 
materials  content,  and,  thereby,  could 
limit  the  potential  impact  of  an 
individual  item  designation.  (The 
limitations  of  section  6002(c)  also 
effectively  describe  the  circumstances  in 
which  a  designated  item  is  "available" 
for  purposes  of  the  statute.)  For  these 
reasons,  EPA  is  also  taking  into  account 
the  limitations  cited  in  RQIA  section 
6002(c)  in  its  selection  of  items  for 
designation  in  today's  proposed  CPG. 
Thus,  the  Agency  developed  the 
following  criteria  for  use  in  selecting 
items  for  designation:  use  of  materials 
found  in  solid  waste,  economic  and 
technological  feasibility  and 
performance,  impact  of  government 
procurement,  availability  and 
competition,  and  other  uses  for 
recovered  materials.  These  criteria  are 
discussed  in  detail  in  Section  II  of  the 
docxunent  entitled,  "Comprehensive 
Procurement  Guideline  (CPG)  U — 
Supporting  Analyses."  A  copy  of  this 
docimient  is  included  in  the  RCRA 
public  docket  for  this  rule. 

EPA  has  adopted  two  approaches  in 
its  designation  of  items  that  are  made 
with  recovered  materials.  For  some 
items,  such  as  floor  tiles,  the  Agency 
designated  broad  categories  of  items  and 
provided  information  in  the  RMAN  as  to 
their  appropriate  applications  or  uses. 
For  other  items,  such  as  plastic  trash 
bags,  EPA  designated  specific  items, 
and,  in  some  instances,  included  in  the 
designation  the  specific  types  of 
recovered  materials  or  applications  to 
which  the  designation  applies.  The 
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Agency  explained  these  approaches  to 
designating  items  in  the  preamble  to  the 
CPG  (60  FR  21373.  May  1.  1995). 

EPA  sometimes  had  inforaiation  on  the 
availability  of  a  particular  Item  made  with  a 
specific  fecovered  material  (e.g..  plastic),  but 
ao  information  on  the  availability  of  the  item 
made  from  a  different  recovered  material  or 
any  indication  that  it  is  possible  to  make  the 
item  with  a  different  recovered  material.  In 
theee  instances,  EPA  concluded  that  it  was 
appropriate  to  include  the  specific  material 
in  the  item  designation  in  order  to  provide 
vital  infiormation  to  procuring  agencies  as 
they  seek  to  fulfill  their  obligations  to 
purchase  designated  items  composed  of  the 
highast  percentage  of  recovered  materials 
practicable.  This  information  enables  the 
agencies  to  focus  their  efforts  on  products 
that  are  currently  available  for  purchase, 
reducing  their  administrative  burden.  EPA 
alao  included  information  in  the  propoaed 
CPG.  as  well  as  in  the  draft  RMAN  that 
accompanied  the  proposed  CPG.  that  advised 
procuring  agencies  thiat  EPA  is  not 
recommending  the  purchase  of  an  item  made 
from  one  particular  material  over  a  similar 
item  made  from  another  material.  For 
example.  EPA  included  the  following 
statement  in  the  preamble  discussion  for 
plastic  desktop  accessories  (59  FR  1M79. 
April  20. 1994):  This  designation  does  not 
preclude  a  procuring  agency  frt>m  purchasing 
desktop  acoeesories  manufactured  from 
another  material,  such  as  wood.  It  simply 
requires  that  a  procuring  agency,  when 
purchasing  plastic  desktop  accessories, 
purchase  theee  accessories  made  with 
recovered  materials.  •  •  •" 

The  Agency  understands  that  some 
procuring  agencies  may  believe  that  the 
designation  of  a  broad  category  of  items 
in  the  CPC  requires  them  (1)  to  procure 
ail  items  ihcluded  in  such  category  with 
recovered  materials  content  and  (2)  to 
establish  an  affirmative  procurement 
program  for  the  entire  category  of  items, 
even  where  specific  items  within  the 
category  may  not  meet  current 
performance  standards.  This  is  clearly 
not  required  under  RCRA  as 
implemented  through  the  CPC  and  the 
RMAN.  RCRA  seciion  6002  does  not 
require  a  procuring  agency  to  purchase 
items  with  recovered  materials  content 
that  are  not  available  or  that  do  not  meet 
a  procuring  agency's  specifications  or 
reasonable  performance  standards  for 
the  contemplated  use.  Further,  section 
6002  does  not  require  a  procuring 
agency  to  purchase  such  items  if  the 
item  with  recovered  materials  content  is 
only  available  at  an  unreasonable  price 
or  the  purchase  of  such  item  is 
inconsistent  with  maintaining  a 
reasonable  level  of  competition. 
However,  EPA  stresses  that,  when 
procuring  any  product  for  which  a 
recovered  materials  alternative  is 
available  that  meets  the  procuring 
agency's  performance  ncieds.  if  all  other 


factors  are  equal,  the  procuring  agency 
should  aeek  to  purchase  the  prtiduct 
made  with  highest  peroantaoiB  of 
recovered  materials  practicable. 

The  items  proposed  for  decignation 
today  have  all  been  evaluated  with 
respect  to  the  EPA's  criteria.  Details  of 
these  evaluations  are  discusaed  in 
Sections  VI-XI  of  the  "Supporting 
Analyses"  background  document. 
Sections  VI-XI  of  this  action  provide  a 
sununary  of  EPA's  rationale  for 
designating  these  items. 

B.  Request  for  Comments 

EPA  requests  comments  and 
information  throughout  this  preamble. 
In  general,  the  Agency  is  requesting 
comments  on:  (1)  The  items  selected  for 
designation  and  (2)  the  accuracy  of  the 
information  presented  in  the 
discussions  of  the  basis  of  the  item 
designations.  Requests  for  specific 
comments  and  information  are  included 
in  the  narrative  discussions  for  each  of 
the  designated  items,  which  follow  in 
sections  VI  through  XI. 

EPA  also  is  requesting  comment  on 
the  draft  RMAN.  The  RMAN  can  be 
found  in  the  notice  section  of  today's 
Federal  Register.  It  recommends 
recovered  materials  content  levels  and 
procurement  methods  for  each  of  the 
items  EPA  proposes  to  designate  today. 

C.  Additional  Information 

For  additional  background 
information,  including  information  on 
RCRA  requirements,  Executive  Order 
directives,  the  criteria  and  methodology 
for  selecting  the  proposed  designated 
items,  and  a  list  of  other  items 
considered  for  designation,  please 
consult  "Comprehensive  Proctirement 
Guideline  (CPG)  II — Supporting 
Analyses."  Information  on  obtaining 
this  background  document  is  provided 
in  the  section  XTV.  Supporting 
Information  and  Internet  Access. 

III.  Procurement  Limitations  of  RCRA 
Section  6002 

In  the  May  1, 1995  CPG,  the  Agency 
amended  40  CFR  247.2  to  include  the 
RCRA  provisions  on  the  applicability  of 
the  guidelines  to  procuring  agencies. 
(See  60  FR  21381.)  In  that  amendment. 
EPA  inadvertently  failed  to  include  the 
statutory  limitations  set  forth  in  section 
6002(c)(1)  (A)  through  (C).  These 
provisions  authorize  a  procuring  agency 
to  decide  not  to  purchase  EPA 
designated  itenM  with  recovered 
materials  based  on  the  follov^ng 
determinations; 

1 .  The  agency  is  unable  to  secure  a 
satishictory  level  of  competition: 

2.  The  item  is  not  reasonably  available 
within  a  reasonable  period  of  time: 


3.  The  item  £uls  to  meet  the  reasonable 
performance  standards  set  Coitfa  in  the 
agency's  specification:  and 

4.  llie  item  is  available  only  at  an 
unreasonable  price. 

Today,  in  §  247.2(d).  EPA  is  proposing 
to  add  the  proctirement  limitations  set 
forth  in  RCRA  section  6002(c)(1)  (A) 
through  (C)  which  were  inadvertently 
omitted  in  the  May  1, 1995  CPG. 

IV.  Clarificatioo  of  Floor  Tiles, 
Structural  Fiberboard  and  Laminatad 
Papaiboard  Designatioiis 

In  the  May  1, 1995  CPG,  EPA 
designated  floor  tiles,  structtual 
fiberboard,  and  laminated  paperboard 
and,  in  the  RMAN,  provided 
recommendations,  including  recovered 
materials  content  levels  for  these  items. 
Since  that  publication.  EPA  has  learned 
that  there  may  be  some  confusion  on  the 
part  of  procuring  agencies  as  to  their 
obligation  to  purchase  these  items  for 
sp>ecific  applications.  In  fact,  the  Agency 
received  inquiries  regarding  the 
requirements  to  pim^ase  floor  tile  and 
structural  fiberboard  for  use  as 
acoustical  ceiling  tile.  Based  on  these 
inquiries,  the  Agency  concluded  that  it 
should  clarify  the  obUgations  of 
procuring  agencies  with  respect  to  these 
items.  The  Agency  soon  will  publish  an 
action  further  clarifying  these  issues. 

A.  Floor  Tiles 

In  the  CPG.  EPA  designated  19  items 
that  are,  or  can  be,  produced  with 
recovered  materials  content,  including 
floor  tiles  and  ftatio  blocks  containing 
recovered  rubber  or  plastic  (40  CFR 
247.12(e)).  The  Agency  designated  these 
items  as  broad  categories  of  items, 
encompassing  many  different 
applications.  In  the  RMAN,  however, 
the  Agency  recommended  that 
procuring  agencies  purchase  floor  tiles 
with  specified  minimum  recovered 
rubber  or  plastic  content  for  "heavy 
duty/conunerdal  type"  applications 
only.  EPA  limited  the  recommended 
applications  to  heavy-duty/commercial- 
type  uses  because,  at  the  time  the  CPG 
was  issued,  the  Agency  was  not  aware 
of  any  manufacturere  that  made  floor 
tile  with  recovered  materials  for 
standard  office  flooring.  However,  at 
least  two  manufacturere  were  reportedly 
considering  using  recovered  materials  in 
standard  office  flooring  and  one 
manufacturer  indicated  that  these 
products  would  be  available  in  1995.  - 
the  year  the  CPG  was  issued.  This 
information  suggested  to  the  Agency 
that  floor  tiles  could  be  made  with 
recovered  materials  for  standard  office 
flooring.  Therefore,  the  Agency  elected 
to  broadly  designate  floor  tiles  and  limit 
its  initial  recommendations  to  heavy- 
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duty/conunerdal  type  uses.  The  Agency 
has  no  information  that  standard  office 
floor  tiles  are  currently  commercially 
avcdlable  oontainixig  recovered 
materials. 

In  the  original  CPG  and  RMAN,  EPA 
used  the  term  "heavy-duty,  commercial- 
type  uses"  because  there  were  no 
published  industry-wide  definitions  to 
describe  the  applications  to  which  the 
recovered  materials  requirements  of  the 
CPG  should  be  applied.  In  the 
supporting  analysis  for  the  RMAN.  EPA 
explained  what  it  meant  by  "heavy- 
duty,  commerdal-type  applications." 
There,  the  Aaency  describiad,  in  general 
terms,  a  nuniber  of  commendal  and 
industrial  settings  where  the  use  of  such 
tiles  with  recovved  materials  content 
would  be  appropriate.  These  would 
include  entranoeways  in  airports  and 
stores,  furniture  showrooms,  skating 
rinks  and  fitness  centers.  EPA  has 
learned  that  this  discussion  may  have 
caused  some  confusion.  Some  procuring 
agencies  may  have  confused  EPA's 
description  of  the  areas  whwe,  given 
special  circumstances,  such  tiles  might 
be  appropriate,  with  an  EPA 
recommendation  that  sudi  tile  should 
always  be  used  in  such  settings.  This 
was  not  the  Agency's  intention. 
Therefore,  the  Agency  is  today 
clarifying  its  recommendation  that  the 
use  of  these  tiles  would  be  appropriate 
for  specialty  piupose  uses  at  such 
locations  (e.g.,  ndsed,  open-ynb  tiles  for 
drainage  on  school  kitchen  flooring). 
Such  specialty  purpose  uses  involve 
limited  flooring  areas  where  grease,  tar, 
snow,  ice,  wetness  or  similar  substances 
or  conditions  are  likely  to  be  present 
Thus,  EPA  is  not,  at  this  time, 
recommending  floor  .tile  made  with 
recovered  materials  for  standard  office 
or  more  general  purpose  uses. 

B.  Structural  Fiberboard  and  Laminated 
Paperboard 

In  the  CPG,  EPA  designated  structural 
fiberboard  and  laminated  paperboard 
products  for  applications  other  than 
building  insulation  (40  CFR  247.12(b)). 
EPA  further  included  acoustical  and 
non-acoustical  ceiling  tilM  and  lay-in 
panels  in  its  list  of  applicatiiHis  to 
which  the  designation  applies.  Since  the 
CPG  was  issued,  one  manuCacturer  of 
mineral  fiber  ceiling  products  has 
expressed  concern  over  the  scope  of  the 
structural  fiberboard  and  laminated 
papertxMrd  designations,  particularly  as 
they  apply  to  acoustical  and  non- 
acoustical  ceiling  tiles  and  lay-in 
panels.  EPA  wants  to  clarify  that  the 
specific  applications  included  in  the 
structural  fiberboard  and  laminated 
paperboard  designaticm,  i.e.,  building 
board,  sheathing,  shingle  backer,  sound 


deadening  board,  roof  insulating  board, 
insulating  wallboard,  acoustical  and 
non-acoustical  oeilii^  tile,  acoustical 
and  non-acoustical  lay-in  paneb,  floor 
imderlayments,  and  roof  overlay 
(coverboard),  apply  to  the  purchase  of 
cellulosic  fiber  structural  fiberboard  and 
laminated  paperboard  products  only. 
The  listed  applications,  and  therefiofe 
the  designation,  do  not  apply  to 
products  made  from  other  similar  or 
competing  materials.  In  othw  words,  if 
a  procuring  agency  is  purrJiasihg  a 
cellulosic  nbeifooud  acoustical  ceiling 
tile,  then  the  agency  should  purchase 
the  ceiling  tile  made  with  recovered 
materials.  However,  if  the  agoicy 
prefers  to  purchase  a  ceiling  tile  made 
with  mineral  fiber  rather  than 
fiberboard,  it  is  free  to  do  so.  In  the 
latter  instance,  there  is  no  requirement 
to  purchase  a  cellulosic  fiberboard 
ceiling  tile. 

V.  Definitioiis 

Today,  in  §  247.3,  EPA  is  proposing  to 
add  definitions  for  the  following  new 
item-specific  terms:  channelizera, 
delineatore,  flexible  delineatora,  garden 
hoses,  ink  jet  cartridges,  latex  paint, 
lawn  edging,  pallets,  paiidng  stops, 
printer  ribbons,  restroom  dividers, 
shower  dividere,  snow  fencing,  and 
soaker  hoses.  These  definitions  are 
based  on  industry  definitions,  including 
ASTM  or  other  standard  specifications, 
or  represent  descriptions  of  the  scope  of 
items  being  designated.  EPA  specifically 
requests  comment  on  each  of  tnese 
definitions. 

For  several  items  being  proposed  for 
designaticm,  EPA  recommends  in  the 
RMAN,  two-part  content  levels — a 
postconsumer  recovered  content 
compcment  and  a  total  recovered 
materials  component  In  these  instances. 
EPA  fotmd  that  both  types  of  materials 
were  being  used  to  manufecture  a 
product  Recommending  only 
postconsiuner  content  levels  would  &il 
to  acknowledge  the  contribution  to  solid 
waste  management  made  by 
manufecturera  using  other 
manufecturere'  byproducts  as  feedstock 

Because  the  item  designations  in 
today's  action  use  the  terms 
"postconsiuner  materials"  and 
"recovered  materials,"  the  definitions 
for  these  terms  are  repeated  in  this 
action  as  a  reference  for  the  convenience 
of  the  reader.  These  definitions  were 
part  of  the  May  1, 1995  CPG  and  can  be 
found  at  40  CFR  247.3.  The  Agency  is 
not  proposing  to  change  these 
definitions  and  will  not  consider  any 
comments  submitted  on  these  terms. 

Postconsumsr  materials  means  a  material 
or  finished  product  that  has  served  its 
intended  end  use  and  has  been  diverted  or 


recovered  from  wests  destined  for  disposal. 
having  completed  its  life  as  a  consumer  item. 
Poctcansumer  material  is  part  of  the  broader 
categocy  of  racoverad  materials. 

Recovered  materials  means  iwaste  materials 
and  byproducts  which  have  been  recovered 
or  dlvnted  firtm  solid  waste,  but  such  term 
does  not  include  those  materials  and 
byproducts  genentad  from,  and  oomnionly 
reused  within  an  original  manufacturing 
process. 

VL  CooatmctkHi  Prodods 

A.  Shower  and  Restroom  Dividers 

Based  on  the  information  obtained  by 
EPA,  shower  and  restroom  dividera 
containing  recovered  materials  are 
currently  made  tising  steel  or  various 
recovwed  plastics.  Today,  in  $  247.12(f). 
EPA  proposes  to  designate  showw  and 
restroom  dividere  containing  recovered 
plastic  or  steel  as  items  whose 
procurement  wdll  carry  out  the 
objectives  of  section  6002  of  RCRA.  A 
final  designation  would  not  preclude  a 
procuring  agency  from  purchasing 
shower  and  restroom  dividere 
manufactured  frtm  another  material, 
such  as  wood.  It  simply  requires  that  a 
procuring  agency,  when  purchasing 
shower  and  restroom  dividere  made 
from  plastic  or  steel,  purchase  these 
items  made  with  recovered  materials 
when  these  itons  meet  applicable 
specffications  and  performance 
requirements. 

1.  Background 

Shower  and  restroom  dividen  are 
used  to  create  privacy  by  separating 
individual  shower,  toilet,  and  urinal 
compartments  in  commercial  and 
institutional  facilities.  They  are  made 
from  various  plastics,  steel,  or  wood. 

2.  Rationale  for  Designation 

As  discussed  in  Appendix  V  of  the 
CPG  n  "Supporting  Analysis" 
documrait,  plastic  and  steel  represent  a 
significant  oompanent  of  the  solid  waste 
stream.  Shower  and  restroom  dividere 
are  available  made  from  steel  or 
postoonsumw  and  other  recovered 
plastics,  including  high  density 
polyethylene  (HDPE),  low  density 
polyethylene  (LDPE),  and 
polypropylene  (PP).  EPA  is  not  aware  of 
shower  and  restroom  dividere  made 
from  recovered  wood  and  requests 
information  in  tliis  regard. 

EPA  identified  nine  manufactiuers  of 
plastic  dividere  containing  recovered 
materials  and  21  manufacturers  of 
dividere  containing  recovered  steel.  EPA 
did  not  identify  any  national  or  Federal 
specifications  that  preclude  the  use  of 
recovei^  materials  in  shower  or 
restroom  dividen.  Federal  agencies, 
including  the  U.S.  Army  Corps  of 
Engineere.  and  State  and  local 
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governments  procure  shower  and 
restroom  dividers.  For  a  more  detailed 
discussion  of  the  criteria  used  to 
propose  this  item  for  designation,  see 
the  "Comprehensive  Procurement 
Guideline  (CPC)  U — Supporting 
Analyses"  document  located  in  the 
public  docket  for  this  action. 

B.  Latex  Paint 

Based  on  the  information  obtained  by 
EPA.  lateV  paint  is  available  containing 
recovered  and  postconsumer  latex  paint. 
Today,  in  §  247. 12(g),  EPA  propoMS  to 
designate  latex  paint  containing 
recovered  materials  as  an  item  whom 
procurement  will  carry  out  the 
objectives  of  section  6002  of  RC31A. 

1.  Background 

Latex  paint  is  water-based  paint 
widely  used  for  interior  and  exterior 
architectural  applications  for  residential 
and  commercial  buildings,  as  well  as  on 
vehicles,  equipment,  and  for  other 
special  purposes.  However,  the  Agency 
has  limited  information  on  paint  used 
for  non-cuchitectural  applications  and 
requests  further  information.  Latex  paint 
is  available  containing  postconsumer 
recovered  paint  from  household 
hazardous  waste  (HHW)  programs  and 
paint-only  or  curbside  collection 
programs.  Latex  paint  can  also  be  made 
from  non-postconsumer  recovered 
paint,  which  includes  paint  that  is  mis- 
tinted,  out-of-date,  or  otherwise  not  sold 
to  a  consumer,  which  is  retivned  by  a 
distributor,  retailer,  or  contractor  to  the 
manufacturer  or  to  a  paint  recycler. 

"Paint  recyclers"  use  postconsumer 
and  other  recovered  latex  paint  to 
produce  two  different  end  products. 
Paint  reprocessing  produces  a  latex 
paint  with  consistent  characteristics  that 
are  comparable  to  equivalent  grade 
virgin  latex  paint.  This  paint  is  suitable 
for  exterior  and  interior  architectural 
applications.  Paint  consolidation,  which 
involves  blending  postconsumer  fmint, 
results  in  a  100  percent  postconsumer 
content  mixture  with  characteristics  that 
vary  significanlly  from  batch  to  t>atch. 
Consolidated  paint,  typically  given 
away  by  the  recycler.  is  generally 
suitable  only  for  limited  exterior 
applications  such  as  covering  graffiti. 

2.  Rationale  for  Designation 

As  discussed  in  Appendix  V  of  the 
CPC  n  "Supporting  Analysis" 
document,  latex  paint  represents  a 
significant  component  of  the  solid  waste 
stream.  l,atex  paint  is.available  made 
from  postconsumer  and  other  recovered 
latex  paint. 

EPA  identified  seven  manufacturers 
of  reprocessed  latex  paint  and 
consolidated  latex  paint.  EPA  did  not 


identify  any  national  or  Federal 
specifications  that  preclude  the  use  of 
recovered  materials  in  latex  paint, 
although  there  are  speciflcationB  that 
establish  limits  for  metals  (including 
mercury  and  lead),  cyanide,  volatile  and 
semi-volatile  compounds,  and 
polychlorinated  biphanyls.  According  to 
the  General  Services  AcLministration 
(GSA),  over  69  military  bases  and  other 
Federal  purchasers  as  well  as  2B  private 
or  local  government  agencies  have 
purchased  reprocessed  latex  paint 
through  GSA.  The  Department  of  Navy's 
Chief  of  Naval  Operations  office  issued 
a  message  encouraging  the  use  of 
"recycled"  latex  paint  for  fM:ilities 
maintenance.  The  U.S.  Coast  Guard  also 
reports  favorable  results  with 
"recycled"  latex  paint.  For  a  more 
detailed  discussion  of  the  reasons  for 
proposing  the  item  for  designstion,  see 
the  "Comprehensive  Procurement 
Guideline  (CFG)  D— Supporting 
Analyses"  document  located  in  the 
public  docket  for  this  action. 

Vn.  TruiiporletkiB  Prodads 

A.  Parking  Stopt 

Based  on  the  information  obtained  by 
EPA,  parking  stops  are  available 
containing  postconstimer  and  other 
recovered  plastic  and/or  rubber.  Some 
manuhctiirers  use  wood  chips,  sawdust, 
or  fiberglass  in  combination  with  plastic 
or  rubber  to  make  composite  parking 
stops.  In  addition,  parking  stops  may  be 
made  from  cement  and  concrete 
containing  coal  fly  ash  or  ground 
granulated  blast  furnace  (GGBF)  slag. 
These  stops  are  typically  made  frxim 
concrete  which  is  left  over  from 
construction-related  projects.  Today,  in 
§  247.13(b).  EPA  proposes  to  designate 
parking  stops  made  from  concrete  or 
containing  recovered  plastic  and/or 
rubber  as  items  whose  procurement  will 
carry  out  the  objectives  of  section  6002 
of  RCRA.  A  final  designation  would  not 
preclude  a  procuring  agency  from 
purchasing  parking  stops  manufactured 
from  another  material.  It  simply  requires 
that  a  procuring  agency,  when 
purchasing  parking  stops  made  frxim 
plastic,  rubber,  or  concrete,  purchase 
these  items  made  with  recovered 
materials  when  these  items  meet 
applicable  speciflcations  and 
performance  requirements. 

1.  Background 

Parking  stops  are  barriers  used  to 
mark  parking  spaces  and  to  keep  parked 
vehicles  from  rolling  beyond  a 
designated  parking  area.  Parking  stops 
may  be  made  from  concrete,  wood, 
rubber,  or  plastic. 


2.  Rationale  for  Designation 

As  discussed  in  Appendix  V  of  the 
CPG  n  "Supporting  Analysis" 
document,  rubber,  plastic,  coal  fly  ash, 
and  GGBF  slag  all  represent  significant 
components  of  the  solid  waste  stream. 
Parking  stops  are  available  made  with 
postconsumer  and  other  recovered 
plastics  and  rubber.  Postconsumer 
sources  include  milk  jugs,  water  bottles, 
and  other  conteinen.  mixed  plastic,  and 
rubber  (btMn  used  tires).  Although  EPA 
did  not  obtain  specific  information  on 
parking  stops  made  frtHn  cement  and 
concrete  containing  coal  fly  ash  or 
GGBF  slag,  the  agency  believes  that, 
since  cement  and  concrete  can  be  made 
with  GGBF,  it  is  technically  feasible  to 
include  these  recovered  materials  in 
cement  and  concrete  parking  stops.  EPA 
is  not  aware  of  paridng  stops  made  with 
recovered  wood  and  requests 
information  on  whether  they  are 
commercially  available. 

EPA  identified  57  manufacturers  and 
vendora  of  paridng  stops  containing 
postconsumer  and  other  recovered 
materials.  EPA  is  unaware  of  any 
national  or  Federal  specifications  or 
standards  that  preclude  the  use  of 
recovered  materials  in  parking  stops. 
The  U.S.  National  Park  Service,  various 
military  bases,  and  State  departments  of 
transportation  and  park  authorities 
purchase  parking  stops.  For  a  more 
detailed  discussion  of  the  criteria  used 
to  propose  this  item  for  designation,  see 
the  "Comprriiensive  Procurement 
Guideline  (CPG)  D-^upporting 
Analyses"  document  located  in  the 
public  docket  for  this  action. 

B.  Temporary  Traffic  Control  Devices 

EPA  designated  traffic  cones  and 
traffic  barricades  in  the  original  CPG  (60 
FR  21383,  May  1,  1995).  Based  on  the 
information  obtained  by  EPA,  additional 
temporary  traffic  control  devices  are 
available  containing  postconsiuner  and 
other  recovered  plastic,  rubber,  and 
steel.  Today,  in  §  247.13(c)  through  (e), 
EPA  is  proposing  to  designate 
channelizers,  delineatore,  and  flexible 
delineatore  containing  recovered  plastic, 
rubber,  or  steel  as  items  whose 
procurement  will  carry  out  the 
objectives  of  section  6002  of  RCRA.  A 
final  designation  of  these  items  would 
not  preclude  a  procuring  agency  from 
purchasing  these  temporary  traffic 
control  devices  manufactured  from 
another  material.  It  simply  requires  that 
a  procuring  agency,  when  purchasing 
these  devices  made  from  plastic,  rubber, 
or  steel,  purchase  these  items  made  with 
recovered  materials  when  these  items 
meet  applicable  specifications  and 
performance  requirements. 
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1.  Background 

Temporary  traffic  control  devices  are 
used  to  divert,  channel,  or  restrict  traffic 
flow.  They  include  channeUzers, 
delineators,  and  flexible  delineators. 
ChanneUzers  are  barrels  or  drums  that 
can  be  positioned  to  direct  traffic 
through  detours.  Delineators  are  highly 
visible  ptavemmt  markera  that  can  be 
positioned  to  direct  traffic  or  define 
boundaries.  Flexible  delineators  bend  if 
struck  by  a  vehicle  to  prevent  damage  to 
the  vehicle  or  the  delineator. 

2.  Rationale  for  Designation 

As  discussed  in  Appendix  V  of  the 
CPG  n  "Supporting  Analysis" 
document,  plastic,  rubber  and  steel  are 
significant  components  of  the  soUd 
waste  stream.  Cliannelizers,  delineators, 
and  flexible  delineators  are  available 
made  with  recovered  plastic,  rubber  and 
steel. 

EPA  identified  three  manufacturers  of 
channelizers,  eight  manufactiuere  of 
delineatora  and  three  manufacturers  of    . 
flexible  delineators  containing 
postconsumer  and  other  recovered 
materials.  The  Federal  Highway 
Administration  (FHWA)  publishes  the 
"Manual  on  Uniform  Traffic  Control 
Devices,"  which  contains  specifications 
used  by  most  States  for  the  size,  shape, 
mounting,  and  placement  of  traffic 
control  devices.  The  FHWA 
specifications  do  not  preclude  the  use  of 
recovered  materials  in  these  devices. 
The  States  of  North  Carolina  and  Florida 
have  specifications  that  require  the  use 
of  recovered  materials  in  their  flexible 
delineatore.  The  Veterans 
Administration  and  Federal  Emergency 
Management  Agency  purchase 
temporary  traffic  control  devices,  and 
EPA  believes  that  virtually  every  State 
department  of  transportation  also 
puirchases  the  items.  For  a  more  detailed 
discussion  of  the  criteria  used  to 
propose  these  items  for  designation,  see 
the  "Comprehensive  Prociirement 
Guideline  (CPG)  II— Supporting 
Analyses"  document  located  in  the 
public  docket  for  this  action. 

Vm.  Park  and  Recreetioii  Prodncts 

A.  Snow  Fencing 

Based  on  the  information  obtained  by 
EPA.  snow  fisncing  is  available 
containing  recovered  plastic.  Today,  in 
§  247.14(b),  EPA  proposes  to  designate 
snow  fencing  containing  recovered 
plastic  as  an  item  whose  procurement 
will  carry  out  the  objectives  of  section 
6002  of  RCRA.  A  final  designation  of 
this  items  would  not  preclude  a 
procuring  agency  &t>m  purchasing  snow 
fencing  manufactured  from  another 
material,  such  as  wood.  It  simply 


requires  that  a  procuring  agency,  when 
purchasing  snow  fencing  made  frtim 
plastic,  purchase  this  item  made  with 
recovered  materials  when  this  item 
meets  applicable  specifications  and 
performance  requirements. 

1.  Background 

Snow  fencing  is  constructed  from 
plastic  in  an  opee-weave  pattern  or  from 
wooden  slats  held  together  Mrith  wire 
strands.  It  is  used  to  control  drifting 
snow,  to  delineate  construction  areas, 
and  to  protect  sand  dimes. 

2.  Rationale  for  Designation 

As  discussed  in  Appendix  V  of  the 
CPG  n  "Supporting  Analysis" 
document,  plastic  represents  a 
significant  component  of  the  soUd  waste 
stream.  Snow  fencing  is  available  made 
with  postconsiuner  and  other  recovered 
HDPE  plastic  from  milk  jugs,  water 
bottles,  and  other  containere.  EPA  is  not 
aware  of  snow  fencing  made  frtim 
recovered  wood  and  requests 
information  on  whether  it  is  now 
commercially  available. 

EPA  identified  three  manufacturers  of 
snow  fencing  containing  recovered  and 
postconsumer  HDPE.  According  to 
information  obtained  by  EPA.  there  are 
no  national  or  Federal  specifications 
that  preclude  the  use  of  recovered 
materials  in  the  manubcture  of  snow 
fencing.  Federal  agencies,  such  as  the 
National  Park  Service  and  the  Army 
Corps  of  Engineers,  and  State  agencies 
purchase  snow  fencing.  According  to  at 
least  two  State  agencies,  recovered- 
content  snow  fencing  met  the 
performance  requirements  for  the 
applications  in  which  it  was  used.  For 
a  m(»e  detailed  discussion  of  the 
criteria  used  to  propose  this  item  for 
designati(m.  see  the  "Comprehensive 
Procurement  Guideline  (CPG)  II— 
Supporting  Analyses"  document  located 
in  the  public  dodcet  for  this  action. 

K.  I.ends€aping  Prodncts 

A.  Garden  and  Soaker  Hoses 

Based  on  the  information  obtained  by 
EPA,  garden  and  soaker  hoses  are 
availi&le  containing  recovered  plastic  or 
rubber.  Today,  in  S  247.15(c),  EPA 
proposes  to  designate  garden  and  soaker 
hoses  containing  recovered  plastic  or 
rubber  as  items  whose  procurement  will 
carry  out  the  objectives  of  section  6002 
of  RCRA.  A  final  designation  of  these 
items  would  not  preclude  a  procuring 
agency  from  purchasing  garden  and 
soaker  hoses  manufactured  bom  another 
material.  It  simply  requires  that  a 
procuring  agency,  when  purchasing 
garden  and  soaker  hoses  made  frtim 
plastic  or  ruUwr.  purchase  this  item 


made  with  recovered  materials  when 
these  items  meet  applicable 
specifications  and  performance 
requirements. 

1.  Background 

A  garden  hose  is  flexible  tubing  used 
to  conduct  water  to  a  specific  location. 
It  is  usually  made  from  PVC  plastic  or 
rubber.  A  soaker  hose  is  perforated 
flexible  tubing  used  to  deUver  gentle 
irrigation  to  plants  and  is  typically 
made  of  rubber. 

2.  Rationale  for  Designation 

As  discussed  in  Appendix  V  of  the 
CPG  n  "Supporting  Analysis" 
document,  rubber  and  plastic  represent 
a  significant  component  of  the  solid 
waste  stream.  Garden  and  soaker  hoses 
are  available  made  with  postconsumer 
and  other  recovered  PVC  plastic  or 
rubber. 

EPA  identified  five  manufecturers  of 
postconsumer-  and  other  recovered- 
content  landscaping  hoses;  two  that 
only  produce  gaiden  hoses,  one  that 
only  produces  soaker  hoses,  and  two 
that  produce  both.  All  five  companies 
use  PVC  plastic  and/or  rubber  to 
manufecture  their  products.  There  is  an 
American  Society  for  Testing  and 
Materials  (ASTM)  specification  for 
garden  hose  that  addresses  physical  and 
performance  characteristics,  but  does 
not  preclude  the  use  of  recovered 
materials.  Green  Seel,  an  independent 
standards  organization,  specifies  the  use 
of  50  percent  postconsumer  rubber  in 
garden  hose  and  65  percent 
postconsiuner  rubber  in  soaker  hose, 
l^e  U.S.  Department  of  Defense, 
National  Park  Service,  and  State 
agencies  purchase  garden  and  soaker 
hoses.  For  a  more  detailed  discussion  of 
the  criteria  used  to  prof>ose  this  item  for 
designation,  see  the  "Comprehensive 
Procurement  Guideline  (CPG)  U — 
Supporting  Analyses"  document  located 
in  the  public  dodcet  for  this  action. 

B.  Lawn  and  Garden  Edging 

Based  on  the  information  obtained  by 
EPA,  lawn  and  garden  edging  is 
available  containing  recovered  plastics 
or  rubber.  Today,  in  §  247.15(d),  EPA 
proposes  to  designate  lawn  and  garden 
edging  containing  recovered  plastic  or 
rubber  as  items  whose  procurement  will 
carry  out  the  objectives  of  section  6002 
of  RCRA.  A  final  designation  of  these 
items  would  not  preclude  a  procurir^ 
agency  from  purchasing  lawn  and 
garden  edging  manufactured  from 
another  material,  such  as  wood.  It 
simply  requires  that  a  procuring  agency, 
when  purchasing  lawn  and  garden 
edging  made  from  plastic  or  rubber, 
purchase  these  items  made  with 
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recovered  materials  whan  theee  itaou 
meet  applicable  spedficatiooa  and 
performance  requirementa. 

1.  Background 

Lawn  and  garden  edging  is  used  as  a 
barrier  between  lawns  and  landacaped 
areas  or  garden  beds  to  prevent  grass, 
roots,  or  %veeds  from  spreading  to  the 
landacaped  areas.  It  is  manufactured 
from  poatconsiuner  and  other  raoovared 
HDPE,  mixed  plastics,  and/or  rubber. 

2.  Rationale  for  Designation 

As  discusaed  in  Appendix  V  of  the 
CPG  n  "Supporting  Analysis" 
document,  rubber  and  plastics  represent 
a  significant  component  of  the  solid 
waste  stream.  Lawn  and  garden  edging 
is  available  made  with  poatconsumer 
and  other  recovered  plastics. 
Poatconsumer  sources  of  materials  used 
in  lawn  and  garden  edging  include  milk 
|ugs.  water  bottles,  and  other  containers, 
various  mixed  plastic  resins,  and  rubber 
(from  tires).  Edging  may  also  be 
manufactured  using  wood:  however, 
EPA  is  not  aware  of  any  lawn  and 
garden  edgi/ig  made  from  recovered 
wood  and  requests  information  on 
whether  these  items  are  commercially 
available. 

EPA  identified  seven  manufacturers 
of  lawn  and  garden  edging  containing 
poatconsumer  and  other  recovered 
materials.  According  to  information 
obtained  by  EPA,  there  are  no  national 
or  Federal  specifications  that  preclude 
the  use  of  recovered  materials  in  the 
manufacture  of  lawn  and  garden  edging. 
Although  EPA  was  unable  to  obtain  any 
Information  on  the  purchase  of  lawn 
and  garden  edging  by  government 
agencies,  EPA  is  aware  that  lawn  and 
garden  edging  is  procured  by  such 
agencies  as  the  National  Park  Service 
and  State  and  local  parks  and  recreation 
offices.  For  a  more  detailed  discussion 
of  the  criteria  used  to  propose  this  item 
for  designation,  see  the  "Comprehensive 
Procurement  Guideline  (CPG)  II — 
Supporting  Analyses"  document  located 
in  the  public  docket  for  this  action. 

X.  Non-Paper  Office  Products 

A.  Printer  Ribbons 

Baaed  on  the  information  obtained  by 
EPA,  printer  ribbons  used  in  impacrt 
printers  can  be  remanufactured  by 
reinking  the  ribbon  or  reloading  the 
printer  ribbon  cartridge  with  new 
ribbon.  Today,  in  §247  16(0.  EPA 
proposes  to  designate  printer  ribbons  as 
an  item  whose  procurement  will  carry 
out  the  objectives  of  section  6002  of 
RCRA. 


1.  Background 

Printer  ribbons  are  used  in  dot  matrix 
and  other  typaa  of  impact  printers  used 
in  homes,  ofBces,  ancl  retail  stores 
aoroas  the  United  States.  The  ribbons 
are  housed  in  an  outer  plastic  casing 
(cartridge),  which  contains  the  ribbon 
and  internal  gears. 

2.  Rationale  for  Deaignation 

As  discussed  in  Appendix  V  of  the 
CPG  n  "Supoorting  Analysis" 
dociunent,  plastic  represents  a 
aignificant  component  of  the  solid  waste 
stream.  The  plastic  ccmtained  in  printer 
ribbon  cartridges  can  be  diverted  from 
the  waste  stream  if  the  printer  ribbon  is 
reinkad  or  the  cartridge  is  reloaded  with 
new  ribbon. 

EPA  identified  18  companies  that 
service  printer  ribbons  feu-  reuse.  Seven 
of  the  companies  reink  ribbons  and  five 
reload  the  cartridges  with  new  ribbon; 
EPA  was  unable  to  obtain  information 
from  the  remaining  six  companies.  The 
U.S.  Postal  Service  Procesaing  and 
Distribution  Center  in  Portland,  Maine. 
EPA  Regi(Hi  6,  and  the  States  of 
Alabama  and  Florida  have  used 
remanufactured  printer  ribbons 
siiccaasfully.  For  a  more  detailed 
discussion  of  the  criteria  used  to 
propose  this  item  for  deaignation,  see 
the  "Comprehensive  Procurement 
Guideline  (CPG)  D— Supporting 
Analyses"  dociunent  located  In  the 
public  docket  for  this  action. 

B.  Ink  Jet  Cartridges 

Based  on  the  information  obtained  by 
EPA,  ink  jet  ribbon  cartridges  for  ink  (at 
printers  and  bicsimile  machines  can  be 
remanufactured  by  refilling  the  cartridge 
with  ink.  Today,  in  §  247.16(g),  EPA 
proposes  to  designate  ink  jet  cartridges 
as  an  item  whose  procurement  will 
carry  out  the  objectives  of  section  6002 
of  RCRA. 

1.  Background 

Ink  jet  cartridges  are  plastic  cases 
containing  ink.  a  pump,  filter,  nozzle, 
and  internal  circuitry.  They  are  used  in 
ink  jet  printers  and  in  some  types  of 
bcsimile  machines  and  plotters. 

2.  Ratiorule  for  Designation 

As  discussed  in  Appendix  V  of  the 
CPG  0  "Supporting  Analysis" 
document,  plastic  represents  a 
significant  component  of  the  solid  waste 
stream.  The  plastic  contained  in  ink  jet 
cartridges  can  be  diverted  from  the 
waste  stream  if  the  cartridge  is  refilled 
with  new  ink. 

EPA  identified  24  companies  that 
refill  ink  jet  cartridges  for  customers 
nationwide.  In  addition  to 
remanuhcturers.  do-it-yourself  kits  are 


available  for  customers  to  refill  their 
own  ink  )et  cartridges.  EPA  Region  6. 
the  U.S.  Army  Corps  of  Engineers,  the 
CitY  of  Tucson,  and  the  States  of 
Colorado  and  Florida  have  used  refilled 
ink  jet  cartridge*.  For  a  more  detailed 
discussion  of  the  criteria  used  to 
propose  this  item  for  designation,  see 
the  "Comprehensive  Procurement 
Guideline  (CPG)  D— Supporting 
Analyses"  document  located  in  the 
public  docket  for  this  action. 

C.  Plastic  Envelopes 

Based  on  the  information  obtained  by 
EPA,  plastic  envelopes  are  available 
containing  recovered  plastics.  Today,  in 
§  247.16(h).  EPA  proposes  to  designate 
plastic  «ivelopes  containing  recovered 
materials  as  an  item  whoae  procurement 
will  carry  out  the  objectives  of  section 
6002  of  RCRA.  A  final  designation  of 
this  item  would  not  preclude  a 
procuring  agency  from  purchasing 
envelopes  manufactured  bom  paper 
products,  but  would  simply  require  (hat 
a  procuring  agency,  when  purchasing 
plastic  envelopes,  purchase  them  made 
with  recovered  materials  when  these 
itons  meet  applicable  specifications  and 
performance  requirements.  When 
purchasing  envelopes  made  fitim  paper, 
procuring  agencies  should  consult  the 
Paper  Products  RMAN  which  was 
issued  in  the  Federal  Sagiater  an  May 
29,  1996  at  61  FR  26985. 

1.  Backgroimd 

Plastic  envelopes  are  manufactured 
from  a  trademarked  spunbonded  olefin 
or  from  tri-extruded  polyolefins  or 
polyethylenes.  They  are  used  moat 
commonly  by  the  express  mail, 
instirance.  bank,  legal,  medical,  and 
international  mail  industries  in  heavy- 
duty,  seciirity-related.  and  other 
specialized  mailing  applications. 

2.  Rationale  for  Designation 

As  discussed  in  Appendix  V  of  the 
CPG  n  "Supporting  Analysis" 
document,  plastic  represents  a 
significant  component  of  the  solid  waste 
stream.  Plastic  envelopes  are  available 
made  with  poatconsumer  and  other 
recovered  plastics.  Poatconsumer 
sources  include  milk  jugs,  water  botties, 
and  other  containers. 

EPA  identified  three  manufacturers  of 
plastic  envelopes  containing 
poatconsumer  and  other  recovered 
LDf^  or  HDPE.  According  to 
information  obtained  by  EPA.  there  are 
no  national  or  Federal  specifications 
that  preclude  the  use  of  recovered 
materials  in  the  manufacture  of  plastic 
envelopes.  Plastic  envelopes  are 
purchaiMd  or  used  by  most  government 
agencies,  although  the  U.S.  Navy 
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requests  that  they  not  be  used  to 
transport  materials  to  ships  because 
they  complicate  onboard  disposal 
practices.  For  a  more  detailed 
discussion  of  the  criteria  used  to 
propose  this  item  for  designation,  see 
the  "Comprehensive  Procurement 
Guideline  (CPG)  D — Supporting 
Analyses"  dociunent  located  in  the 
public  docket  for  this  action. 

XL  Miscellaneons  Prodacls 

A.  Pallets 

Based  on  the  information  obtained  by 
EPA,  cargo  and  freight  pallets  are 
available  containing  recovered  wood, 
plastic,  or  p9perboard.  Today,  in 
§  247.17(a),  EPA  proposes  to  designate 
pallets  containing  recovered  wood, 
plastic,  or  paperboard  as  an  item  whose 
procurement  will  cany  out  the 
objectives  of  section  6002  of  RCRA.  A 
final  designation  of  this  item  would  not 
preclude  a  procuring  agency  fit)m 
purchasing  pallets  manufactured  bom 
another  material.  It  simply  requires  that 
a  procuring  agency,  when  purchasing 
pallets  made  bom  plastic,  wood,  or 
paperboard,  purchase  these  items  made 
with  recovered  materials  when  these 
items  meet  applicable  specifications  and 
performance  requirements. 

1.  Background 

Pallets  are  portable  platforms  for 
storing  or  moving  cargo  or  freight.  They 
can  be  manufactured  bom  wood, 
plastic,  or  corrugated  paperboard. 

2.  Rationale  for  Designation 

As  discussed  in  Appendix  V  of  the 
CPG  n  "Supporting  Analysis" 
document,  wood,  plastic,  and 
corrugated  paperboard  represent 
significant  components  of  the  solid 
waste  stream.  Pallets  are  available 
manufactiued  from  postconsumer  and 
other  recovered  wood,  plastic  or  old 
corrugated  containers. 

EPA  obtained  information  from  eight 
manufacturers  of  recovered  and 
postconsimier  wood  pallets,  19 
manufacturers  of  recovered  and 
postconsumer  plastic  pallets,  and  two 
manufacturers  of  recovered  and 
postconsumer  corrugated  pallets.  EPA 
identified  one  specification  for  pallets, 
developed  by  the  Grocery 
Manufacturers  of  America;  it  does  not 
preclude  the  use  of  recovered  materials 
in  pallets.  Army  Logistics  is  developing 
a  performance-based  pallet  specification 
that  may  limit  the  use  of 
remanufactured  pallets  to  specific 
applications.  The  Defense  Logistics 
Agency  prociues  millions  of  pallets  of 
varying  sizes  each  year.  For  a  more 
detailed  discussion  of  the  criteria  used 


to  propose  this  item  for  designation, 
the  "Ccnnprehensive  Procurement 
Guideline  (CPG)  II— Supporting 
Analyses"  document  located  in  the 
public  docket  for  this  action. 

Xn.  Designated  Item  Availability 

EPA  has  identified  a  number  of 
manufacturers  and  vendors  of  the  items 
proposed  for  designation  in  today's  rule. 
Once  the  item  designations  in  today's 

Eroposal  become  final,  these  lists  will 
B  placed  in  the  RCRA  docket  for  this 
action  and  upidated  periodically  as  new 
sources  are  identificNi  and  product 
information  changes.  Procuring  agencies 
should  contact  the  manufacturers/ 
vendors  directly  to  discuss  their  specific 
needs  and  to  obtain  detailed 
information  on  the  availability  and  price 
of  recycled  products  meeting  those 
needs. 

Other  information  is  available  bom 
the  General  Services  Administration 
(GSA),  the  Defense  Logistics  Agency 
(DLA),  State  and  local  recycling  offices, 
private  corporations,  and  trade 
associations.  Refer  to  Section  X  of  the 
dociunent,  "Comprehensive 
Procurement  Guideline  (CPG)  II — 
Supporting  Analyses,"  located  in  the 
ROIA  public  dodiLet,  for  more  detailed 
information  on  these  sources  of 
information. 

Xm.  Economic  Impact  Analjrsis 

A.  Requirements  of  Executive  Order 
12866 

Executive  Order  12866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect,  in  a  material 
way,  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

EPA  estimates  that  the  costs 
associated  with  this  proposed  rule  is 
well  below  the  $100  million  threshold. 
To  enable  the  Agency  to  evaluate  the 
potential  impact  of  today's  action,  EPA 
has  prepared  an  Economic  Impact 


Analysis  (ELA).  as  discussed  below.  For 
more  infonnation  on  the  estimated 
ecoQomic  impact  of  this  proposed  rule, 
see  the  "Economic  Impact  Analysis  for 
the  Comprehmsive  Procurement 
Guideline  (CPG)  n,"  located  in  the 
RCRA  public  docket  for  the  proposed 
rule. 

1.  Summary  of  Costs 

As  shown  in  Table  2  below.  EPA 
estimates  that  the  annualized  costs  of 
today's  rule  will  range  from  $4.7  to  $8.7 
million,  with  costs  being  spread  across 
all  procuring  agencies  (i.e..  Federal 
agencies.  State  and  local  agencies  that 
use  appropriated  Federal  ^ds  to 
procure  designated  items,  and 
contractors  to  all  three).  These  costs  are 
annualized  over  a  10-year  period  at  a 
three  percent  discount  rate.  Because 
there  is  considerable  uncertainty 
regarding  several  of  the  parameters  that 
drive  the  costs,  EPA  conducted 
sensitivity  analyses  to  identify  the  range 
of  potential  costs  of  today's  rule.  Thus, 
high-end  and  low-end  estimates  are 
presented  along  with  the  best  estimate. 
The  primary  parameter  affecting  the 
range  of  cost  estimates  is  the  number  of 
products  each  procuring  agency  is 
assimied  to  procure  each  year.  Details  of 
the  costs  associated  with  this  proposed 
rule  are  provided  in  the  Economic 
Impact  Analysis  for  this  rule,  located  in 
the  RCRA  public  docket. 

Table  2.— Summary  of  Annuauzed 
Costs  of  CPG  Amendments  to 
All  Procuring  Agencies 


Procuring 
agency 

Total 

annualized 

costs 

($1000) 

Best  esti- 
mate, total 
annualized 
costs 

($1000) 

Federal  Agerv 

cies 

States 

$5,400-12,900 
970-530 

2,300-1,260 
79-26 

$5,400 
970 

(.ocai  Govern- 
ments   

Contractors  .... 

1.700 
54 

TotaJ  .... 

8.700-4.700 

8,100 

As  a  result  of  today's  proposed  rule, 
procuring  agencies  will  be  required  to 
perform  certain  activities  pursuant  to 
RCRA  section  6002.  The  costs  shovtm  in 
Table  2,  represent  th«  estimated 
annualized  costs  associated  with  these 
activities,  which  include:  rule  review 
and  implementation;  estimation, 
certification,  and  verification  of 
designated  item  procurement;  and  for 
Federal  agencies,  reporting  and 
recordkeeping.  Table  2  also  includes 
estimates  for  Federal  agency's  that  will 
incur  costs  for  specification  revisions 
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and  afHrmative  procurement  program 
mtxlirication  More  details  of  the  costs 
associated  with  today's  rule  are 
included  in  the  aforementioned 
Economic  Impact  Analysis. 

With  regard  to  possible  impacts  to 
business,  including  small  businesses, 
there  may  be  both  positive  and  negative 
impacts  (o  individual  businesses.  EPA 
anticipates  that  this  proposed  mie  will 
provide  additional  opportunities  for 
recycling  businesses  to  begin  supplying 
recovered  materials  to  manufacturers 
and  products  made  from  recovered 
materials  to  procimng  agencies.  In 
addition,  other  businesses,  including 
small  businesses,  that  do  not  directly 
contract  with  procuring  agencies  may  be 
aflected  positively  by  the  increased 
demand  for  recovered  materials.  These 
include  businesses  involved  in 
materials  recovery  programs  and 
materials  recycling.  Municipalities  that 
run  recycling  programs  are  also 
expected  to  benefit  from  increased 
demand  for  certain  recovered  materials. 

EPA  is  unable  to  determine  the 
number  of  businesses,  including  small 
businesses,  that  may  be  adversely 
impacted  by  this  proposed  rule.  It  is 
possible  that  if  a  business  that  currently 
supplies  products  to  a  procuring  agency 
uses  virgin  materials  only,  the 
amendments  proposed  to  the  CPC  may 
reduce  its  ability  to  compete  for  future 
contracts.  However,  the  proposed 
amendments  to  the  CPC  will  not  affiaci 
existing  purchase  orders,  nor  will  it 
preclude  businesses  from  adapting  their 
product  lines  to  meet  new  specifications 
or  solicitation  requirements  for  products 
containing  recovered  materials.  Thus, 
many  businesses,  including  small 
businesses,  that  market  to  procuring 
agencies  have  the  option  to  adapt  their 
product  lines  to  meet  specifications. 

2.  Product  Cost 

Another  potential  (xtst  of  today's 
action  is  the  possible  price  differential 
between  an  item  made  with  recovered 
materials  and  an  equivalent  item 
manufactured  using  virgin  materials.  As 
discussed  in  Appendi<:es  i  and  IV  of  the 
"Supporting  Analyses."  relative  prices 
of  re<:ycled  content  producis  compared 
to  prices  of  comparable  virgin  products 
vary.  In  many  cases,  rwrycled  content 
products  are  less  expensive  than  their 
virgin  counterparts.  In  other  cases, 
virgin  products  have  lower  prices  than 
ret:ycled  content  products.  Many  factors 
can  affmrt  the  pri<»  of  various  products. 
For  example,  temporary  fluctuations  in 
the  overall  economy  can  create 
oversupplies  of  virgin  products,  leading 
to  a  decrease  in  prices  for  these  items. 
Under  RCRA  section  6002(c).  procuring 
agencies  are  not  required  to  purchase  a 


product  containing  recovered  materials 
if  it  is  only  available  at  an  unreasonable 
price.  However,  the  decision  to  pay 
more  or  less  for  such  a  product  is  left 
to  the  procuring  agency. 

3.  Summary  of  Benefits 

EPA  anticipates  that  this  rule  will 
result  in  increased  opportunities  for 
recycling  and  waste  prevention.  Waste 
prevention  can  reduce  the  nation's 
reliance  on  natural  resources  by 
reducing  the  amount  of  materials  used 
in  making  products.  Less  raw  materials 
use  results  in  a  commensurate  reduction 
in  energy  use  and  a  reduction  in  the 
generation  and  release  of  air  and  water 
pollutants  associated  with 
manufacturing.  Additionally,  waste 
prevention  leads  to  a  reduction  in  the 
environmental  impacts  of  mining, 
harvesting,  and  other  extraction 
processes. 

Recycling  can  effect  the  more  efficient 
use  of  natural  resources.  For  many 
products,  the  use  of  recovered  materials 
in  manufacturing  can  result  in 
significantly  lower  energy  and  material 
input  costs  than  when  virgin  raw 
materials  are  used;  reduce  the 
generation  and  release  of  air  and  water 
pollutants  often  associated  with 
manufacturing:  and  reduce  the 
environmental  impacts  of  mining, 
harvesting,  and  other  extraction  of 
natural  resources.  In  addition  to 
conserving  non-renewable  resources, 
recycling  can  also  divert  large  amounts 
of  materials  from  landfills,  conserving 
increasingly  valuable  space  for  the 
management  of  materials  that  truly 
require  disposal.  This  reduces  the  need 
to  expand  existing  or  site  new  disposal 
facilities,  allowing  local  government 
officials  to  devote  more  attention  to 
health,  education,  and  safety  issues. 

By  purchasing  products  made  from 
recovered  materials,  government 
agencies  can  increase  opportunities  for 
realizing  these  benefits.  On  a  national 
and  regional  level,  the  proposed  rule 
can  result  in  expanding  and 
strengthening  markets  for  materials 
diverted  or  recovered  through  public 
and  private  collection  programs.  Also, 
since  many  State  and  local 
governments,  as  well  as  private 
companies,  reference  EPA  guidelines 
when  purchasing  designated  items,  this 
rule  can  result  in  increased  purchase  of 
recycled  products,  locally,  regionally, 
and  nationally  and  provide 
opportunities  for  businesses  engaged  in 
recycling  activities. 


B.  Unfunded  Mandates  Reform  Act  of 
1995  and  Consultation  With  State. 
Local,  and  Tribal  Governments 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act), 
P.L  104—4,  which  was  signed  into  law 
on  March  22, 1995,  EPA  generally  must 
prepare  a  written  statement  for  rules 
with  Federal  mandates  that  may  result 
in  estimated  costs  to  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  Act  EPA  must 
identify  and  consider  alternatives, 
including  the  least  costly,  most  cost- 
efiiective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
EPA  must  select  that  alternative,  unless 
the  Administrator  explains  in  the  final 
rule  why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affisct 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  Act  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  (>otentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annualized  costs  of  $100 
million  or  more  to  either  State  or  local 
governments  in  the  aggregate,  or  to  the 
private  sector.  To  the  extent  enforceable 
duties  arise  as  a  result  of  this  proposed 
rule  on  State  and  local  governments, 
they  are  exempt  from  inclusion  as 
Federal  intergovernmental  mandates  if 
such  duties  are  conditions  of  Federal 
assistance.  Even  if  they  are  not 
conditions  of  Federal  assistance,  such 
enforceable  duties  do  not  result  in  a 
significant  regulatory  action  being 
imposed  upon  State  and  local 
governments  since  the  estimated 
aggregate  cost  of  compliance  for  them 
are  not  expected  to  exceed,  at  the 
maximimi,  $3.3  million  annually.  The 
cost  of  enforceable  duties  which  may 
arise  as  a  result  of  today's  proposed  rule 
on  the  private  sector  are  estimated  not 
to  exceed  $79,000  annually.  Thus,  the 
proposed  r^e  is  not  subject  to  the 
written  statement  requirement  in 
sections  202  and  205  of  the  Act. 

The  newly  designated  items  included 
in  the  CFG  may  give  rise  to  additional 
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obligations  under  section  6002(i) 
(requiring  procuring  agencies  to  adopt 
affirmative  procurement  program  and  to 
amend  their  specifications)  for  state  and 
local  governments.  As  noted  above,  the 
expense  associated  with  any  additional 
costs  is  not  expected  to  exceed,  at  the 
maximum.  $3.3  million  annually.  In 
compliance  with  E.0. 12875,  which 
requires  the  involvement  of  State  and 
local  governments  in  the  development 
of  certain  Federal  regulatory  actions, 
EPA  conducted  a  wide  outreach  effort 
and  actively  sought  the  input  of 
representatives  of  state  and  local 
governments  in  the  process  of 
developing  its  guidelines. 

When  EPA  proposes  to  designate 
items  in  the  C7G,  information  about  the 
proposal  is  distributed  to  governmental 
organizations  so  that  they  can  inform 
their  membera  about  the  proposals  and 
solicit  their  comments.  These 
organizations  include  the  U.S. 
Conference  of  Mayors,  the  National 
Association  of  Counties,  the  National 
Association  of  Towns  and  Townships, 
the  National  Association  of  State 
Purchasing  Officials,  and  the  American 
Association  of  State  Highway  and 
Transportation  Officials.  EPA  also 
provides  information  to  potentially 
affiacted  entities  through  relevant 
recycling,  solid  waste,  environmental, 
and  industry  publications.  In  addition. 
EPA's  regional  offices  sponsor  and 
participate  in  regional  and  state 
meetings  at  which  information  about 
proposed  and  final  designations  of  items 
in  the  CPC  is  presented.  Finally.  EPA 
has  sponsored  buy-recycled  education 
and  outreach  activities  by  organizations 
such  as  the  U.S.  Conference  of  Mayore. 
the  Northeast  Recycling  Council,  the 
Environmental  Defense  Fund.  Keep 
America  Beautiful,  and  the  California 
Local  Government  Commission,  whose 
target  audience  includes  small 
governmental  entities. 

The  requirements  do  not  significantly 
affect  small  governments  because  they 
are  subject  to  the  same  requirements  as 
other  entities  whose  duties  result  fit>m 
today's  rule.  As  discussed  above,  the 
expense  associated  with  any  additional 
costs  to  State  and  local  governments,  is 
not  expected  to  exceed,  at  the 
maximum,  $3.3  million  annually.  The 
requirements  do  not  uniquely  affect 
smiall  governments  because  they  have 
the  same  ability  to  purchase  these 
designated  items  as  other  entities  whose 
duties  result  from  today's  rule. 
Additionally,  use  of  designated  items 
affects  small  governments  in  the  same 
manner  as  other  such  entities.  Thus,  any 
applicable  requirements  of  section  203 
have  been  satisfied. 


C.  Impacted  Entities 

RCRA  section  6002  applies  to 
procuring  agencies  that  use  at  least  a 
portion  of  Federal  funds  to  procure  over 
$10,000  worth  of  a  designated  product 
in  a  given  year.  EPA  estimates  that  this 
rule  would  apply  to  35  Federal  agencies, 
all  56  states  and  territories  and  1,900 
local  governments.  EPA  calculated  the 
number  of  local  entities  that  would  be 
impacted  based  on  information 
regarding  the  amount  of  Federal  funds 
that  are  dispersed  to  specific  coimties. 
In  addition,  EPA  assumed  that  between 
100  and  1,0(N)  contractors  may  be 
affected.  A  description  of  this 
information  is  provided  in  the 
Economic  Impact  Analysis  fair  today's 
rule. 

D.  Regulatory  Flexibility  Act  and  Small 
Business  Regulatory  Enforcement 
Fairness  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA), 
provides  that,  whenever  an  agency 
proposes  a  rule  imder  5  U.S.C.  553,  the 
agency  must  prepare,  and  make 
available  for  public  comment,  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  a  proposed  for 
final  rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
purpose  of  the  RFA  is  to  establish 
procedures  that  ensure  that  Federal 
agencies  solicit  and  consider 
alternatives  to  rules  so  as  to  minimize 
their  burdensome  impact  on  small 
entities.  The  Act  is  designed  to 
encourage  agencies  to  tailor  their  rules 
to  the  size  and  nature  of  those  to  be 
regulated  whenever  this  is  consistent 
with  the  underlying  statute  authorizing 
the  rule. 

However,  the  RFA  does  not  require  a 
regulatory  flexibility  analysis  if  the  head 
of  an  agency  certifies  the  rule  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  604  &  605.  SBREFA  amended  the 
RFA  to  require  Federal  agencies  to 
provide  a  statement  of  the  fectual  basis 
for  certifying  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  5  U.S.C.  605(b),  therefore,  I 
certify  that  today's  proposed  rule  will 
not,  if  promulgated,  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities. 

In  the  case  of  small  entities  which  are 
small  governmental  jurisdictions,  EPA 
has  concluded  that  the  proposal,  if 
promulgated,  will  not  have  a  significant 
economic  impact.  EPA  concluded  that 


no  small  government  with  a  population 
of  less  than  50,000  is  likely  to  incur 
costs  associated  with  the  designation  of 
the  13  items  because  it  is  improbable 
that  such  jurisdictions  will  purchase 
more  than  $10,000  of  any  designated 
item.  Consequently,  section  6002  would 
not  apply  to  their  purchases  of 
designated  items.  Moreover,  there  is  no 
evidence  that  complying  with  the 
requirements  of  section  6002  would 
impose  significant  additional  costs  on 
the  small  governmental  entity  to  comply 
in  the  event  that  a  small  governmental 
jurisdiction  purchased  more  than 
$10,000  worth  of  a  designated  item. 
This  is  the  case  because  in  many 
instances  items  with  recovered 
materials  content  may  be  less  expensive 
than  items  produced  from  virgin 
material. 

Furthermore,  EPA  similarly 
concluded  that  the  economic  impact  on 
small  businesses  would  not  be 
significant.  Any  costs  to  small 
businesses  that  are  "procuring  agencies" 
(and  subject  to  section  6002)  are  likely 
to  be  insubstantial.  To  the  extent  there 
are  increased  costs,  such  costs  are 
directly  associated  with  compUaoce 
with  a  contract  with  a  Federal  agency 
for  a  designated  procurement  items  and 
should  be  recovered  in  the  contract 
price  for  the  item.  Further,  any 
subsidiary  costs  associated  with  a  small 
business's  status  as  a  "procuring 
agency"  would  not  be  substantial.  Even 
if  a  small  business  is  required  to 
purchase  other  items  with  recovered 
materials  content,  it  is  unclear  that  such 
items  will  necessarily  be  more 
expensive  than  items  with  virgin 
content 

The  basis  for  EPA's  conclusions  that 
the  proposal,  if  adopted,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  is  described  in 
greater  detail  in  the  "Economic  Impact 
Analysis"  for  the  proposed  rule  which 
is  located  in  the  RCRA  pubUc  docket. 

1.  Small  Businesses 

The  CPG  applies  to  small  businesses 
that  are  "procuring  agencies."  The 
potential  economic  impact  of  the  CPG 
on  small  businesses  that  are  "procuring 
agencies"  is  minimal.  RCRA  section 
6002  applies  to  the  contractor  with  a 
Federal  agency  (or  a  state  or  local 
agency  that  is  a  procuring  agency  under 
Section  6002)  when  the  contractor  is 
purchasing  a  designated  item,  is  using 
Federal  money  to  do  so,  and  exceeds  the 
$10,000  threshold.  There  is  an 
exception  for  purchases  that  are 
"incidental  to"  the  purposes  of  the 
contract,  i.e.,  not  the  direct  result  of  the 
funds  disbursement.  Therefore,  for 
example,  a  courier  service  contractor  is 
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not  required  to  purchaae  m-refined  oil 
and  retread  tires  for  its  fleets  because 
puirJiases  uf  these  items  ara  incidental 
to  the  purpose  of  the  contract. 
Therefore,  as  a  practical  matters,  there 
would  be  very  limited  circumstances 
when  a  contractor's  status  as  a 
"procuring  agency"  for  section  6002 
purposes  would  impose  "dditional  costs 
on  the  contractor,  llius,  for  example,  if 
the  State  or  Federal  agency  is 
contracting  with  a  supplier  to  obtain  a 
designated  item,  then  tne  cost  of  the 
designated  item  (and  any  associated 
costs  of  meeting  section  6002 
requirements)  to  the  supplier 
presumably  will  be  fully  recovered  in 
the  contract  price. 

Based  on  tne  above,  EPA  has 
determined  that  the  effect  of  today's 
proposed  rule  on  small  entities  would 
be  minimal. 

While  not  a  factor  relevant  to 
determining  whether  the  rule  will  have 
a  significant  impact  for  RFA  purposes. 
EPA  believes  that  the  effect  of  today's 
rule  would  be  to  provide  positive 
opportunities  to  businesses  engaged  in 
recycling  and  the  manufacture  of 
recycled  products.  Purchase  and  use  of 
recycled  product  by  procuring  agencies 
increases  demand  for  these  products 
and  result  in  private  sector  development 
of  new  technologies,  creating  business 
and  employment  opportunities  that 
enhance  local,  regional,  and  national 
economies.  Technological  innovation 
associated  with  the  use  of  recovered 
materials  can  translate  into  economic 
growth  and  increased  industry 
competitiveness  worldwide,  thereby, 
creating  opportunities  for  small  entities. 

Xrv.  Supporting  Information  and 
Accaasing  Internet 

The  index  of  supporting  materials  for 
the  proposed  rule  is  available  in  the  RIC 
and  on  the  Internet.  The  address  and 
telephone  number  of  the  RIC  are 
provided  in  A0CME8SE8  above.  The 
following  supporting  materials  are 
available  on  the  Internet: 

"Comprehensive  Procurement 
Guideline  (CPCi)  II — Supporting 
Analyses,"  US.  EPA,  Office  of  Solid 
Waste  and  Emergen<:y  Response,  August 
1,  1996 

"Ret;overed  Materials  Advisory  Notice 
(RMAN)  II — Supporting  Analyses."  US. 
KPA,  Office  of  Solid  Waste  and 
Kmergency  Respon.se,  August  1.  1996 

Copies  of  the  following  supporting 
materials  are  available  for  viewing  at  the 
RIC  only 

■"Recoverwl  Materials  Produc;t 
Resoan;h  for  the  Comprehensive 
Procurement  Ciuideiine  11."  prepared  for 
U.S  KPA  by  FJistoni  Research  Croup, 
luly  24.  1996. 


"Research  on  Items  for  Designation  in 
the  Comprehensive  Procurement 
Guideline."  December  19,  1995. 

"Summary  of  Information  Submitted 
in  Response  to  EPA's  Request  for 
Information  on  the  Designation  of  Items 
for  the  CPG.  "  prepared  for  U.S.  EPA  by 
Eastern  Research  Group.  April  12.  1996. 

Follow  these  instructions  to  access 
the  information  electronically: 
Gopher:  gopher.epa.gov 
WWW:  http://%rww.epa.gov 
Dial-up:  919  558-0335 

The  materials  can  be  accessed  off  the 
main  EPA  Gopher  menu,  in  the 
directory  EPA  Offices  and  Regions/ 
Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)/Office  of  Solid 
Waste  (RCRA)/|Non-Hazardous  Waste— 
RC31A  Subtitle  D/Procurement/CPGl. 
FTP:  ftp.epa.gov 

Login:  anonymous 

Password:  your  Internet  address 

Files  are  located  in  /pub/gopher/ 
OSWRCRA. 

Lut  of  Subtecta  in  40  CFR  Part  247 

Environmental  protection, 
Channelizen,  Delineators,  Flexible 
delineatora.  Floor  tile.  Garden  and 
soaker  hose.  Government  procurement. 
Ink  jet  cartridge.  Laminated  paperboard. 
Landscaping  industry.  Latex  paint. 
Lawn  and  garden  edging.  Office 
products.  Pallets.  Peak,  and  recreation 
products,  Parking  stops.  Printer  ribbon. 
Recycling,  Shower  and  restroom 
dividere.  Snow  fencing.  Structural 
fiberboard,  Temporary  traffic  control 
devices. 

Dated:  Novomber  1,  1996. 
Carol  M.  Brvwuar, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  Part  247  as  follows: 

PART  247-COMPREHEN8IVE 
PROCUREMENT  QUIOELJNE  FOR 
PRODUCTS  CONTAIMNQ 
RECOVERED  MATERMLS 

1 .  The  authority  citation  for  Part  247 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  6912(a)  and  6962; 
K.O   12873.  58  FR  54911 

2.  In  S  247.2,  paragraph  (d)  is  added 
to  read  as  follows: 

9  247.2    AppiicablNty. 

•  ■  •  *  * 

(d)  RCRA  se<:tion  6002(cHl)  requires 
procuring  agencies  to  procure 
designated  items  composed  of  the 
highest  percentage  of  recovered 
materials  practicable,  consistent  with 
maintaining  a  satisfactory  level  of 


comp>etition,  considering  such 
guidelines.  Procuring  agencies  may 
decide  not  to  procure  such  items  if  they 
are  not  reasonably  available  In  a 
reasonable  period  of  time:  fail  to  meet 
reasonable  performance  standards;  or 
are  only  available  at  an  unreasonable 
price. 

3.  In  §  247.3,  the  following  definitions 
are  added  alphabetically: 

Channelizers  means  highly  visible 
barrels  or  drums  that  can  be  positioned 
to  direct  traffic  through  detours; 

•  •        •        •        * 

Delineator  means  a  highly  visible 
pavement  marker  that  can  be  positioned 
to  direct  traffic  or  define  boundaries; 

Flexible  delineator  means  a  highly 
visible  marker  that  can  be  positioned  to 
direct  traffic  or  define  boundaries  and 
that  will  flex  if  struck  by  a  vehicle  to 
prevent  damage  to  the  vehicle  or  the 
delineator; 

•  •        *        •        * 

Garden  hose  means  a  flexible  tubing 
that  conducts  water  to  a  specific 
location; 

•  •        •        •        • 

Ink  jet  cartridge  means  a  casing 
containing  ink  used  in  ink  jet  printers 
and  some  types  of  facsimile  machines 
and  plottera; 

•  •        •        *        • 

Latex  paint  means  a  water-based 
decorative  or  protective  covering  having 
a  latex  binder. 


Lawn  edging  means  a  barrier  used 
between  lawns  and  landscaped  areas  or 
garden  beds  to  prevent  grass  roots  or 
weeds  from  spreading  to  the  landscaped 


areas; 


Pallet  means  a  portable  platform  for 
storing  or  moving  cargo  or  freight; 

Parking  stop  means  a  barrier  used  to 
mark  parking  spaces  and  keep  parked 
vehicles  from  rolling  beyond  a 
designated  parking  area; 

***** 

Printer  ribbon  means  a  nylon  fabric 
designed  to  hold  ink  and  used  in  dot 
matrix  and  other  types  of  impact 
printers; 

***** 

Restroom  divider  means  a  barrier  used 
to  provide  privacy  in  public  restroom 
facilities; 


Shower  divider  means  a  water-proof 
barrier  used  to  provide  privacy  in  public 
shower  facilities; 


Federal  Regigtw  /  Vol.  61.  No.  217  /  Thursday,  November  7,  1996  /  Propoeed  Rules  57759 


Snow  fencing  means  a  barrier  with  an 
open-weave  pattern  that  can  be  used  to 
control  drifting  snow  or  sand  by 
restricting  the  force  of  wind; 

•  •        •        •        • 

Soaker  hose  means  a  perforated 
flexible  tubing  that  is  used  to  deliver 
gentle  irrigation  to  plants; 

•  •        •        •        • 

4.  Section  247.12  is  amended  by 
adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

§247.12   CoMif uclion  preoucla. 

.  •       •       •        •        • 

(0  Shower  and  restroom  dividers 
containing  recovered  plastic  w  steel, 
(g)  Latex  paint 

5.  Section  247.13  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  new 
paragraphs  (b).  (c).  (d),  and  (e)  to  read 
as  follows: 


§  247.13  TraMpofMkNi  praducts. 

(b)  Parking  stops  made  from  concrete 
or  containing  recovered  plastic  or 
rubber. 

(c)  Channelizers  containing  recovered 
plastic  or  rubber. 

(d)  Delineators  containing  recovered 
plastic  rubber,  or  steel. 

(e)  Flexible  delineators  containing 
recovered  plastic. 

6.  Section  247.14  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  by  ad<Ung  a  new 
paragraph  (b)  to  read  as  follows: 

9«^f.i#    I'afK  ena  ivQiemon  pnMiti6ie> 

(b)  Snow  fencing  containing 
recovered  plastic 

7.  In  S  247.15,  new  paragraphs  (c)  and 
(d)  are  added  to  read  as  follows: 


f  247.15 


(c)  Garden  and  soaker  hoses 
containing  recovered  plastic  or  rubbn*. 

(d)  Lawn  and  garden  edging 
containing  recovered  plastic  or  rubber. 

8.  In  $  247.16.  new  paragraphs  (f),  (g), 
and  (h)  are  added  to  read  as  follows: 

f  247.16    Non-paper  ofRoe  praduola. 

•        •       •        •       • 

(f)  Printer  ribbons. 

(g)  Ink  jet  cartridges, 
(h)  Plastic  envelopes. 

9.  Section  247.17  is  revised  to  reed  as 
folloMTs: 


1247.17   MMelMMousProduel& 

(a)  Pallets  containing  recovwed  wood, 
plastic  or  paperboard. 

(b)  (Reserved) 

[FR  Doc  96-28733  Filed  11-6-96;  8:45  am) 
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ENVIRONMENTAL  PfK>TECTK)N 
AGENCY 

{aWH-fRL-8«28-S| 

nscovervd  MMsftata  Advisory  Notice 

AOCNCY:  Environmental  Protection 

Agency  (EPA) 

ACnON:  Notice  of  draft  dociunent  for 

review. 


r:  The  Environmental  Protection 
Agency  today  is  providing  notice  of  the 
iMuance  of  a  draft  Recovered  Materials 
Advisory  Notice  (RMAN)  which 

!>rovides  guidance  to  procuring  agencies 
or  purchasing  certain  items  containing 
recovered  materials.  Under  section  6002 
of  the  Resource  Ck)nservation  and 
Recovery  Act  (RCRA)  of  1976.  EPA 
designates  items  that  are  or  can  be  made 
with  recovered  materials  and  provides 
recommendations  for  the  procurement 
of  these  items.  Elsewhere  in  today's 
Faderml  Raglatar.  EPA  is  proposing  to 
designate  13  additional  items,  including 
shower  and  restroom  dividers:  latex 
paint;  parking  stops:  channelizsrs: 
delineators:  flexible  delineetors;  snow 
fencing;  garden  and  soaker  hoses;  lawn 
and  garden  edging:  printer  ribbons;  ink 
jet  cartridges:  plastic  envelopes;  and 
pallets.  Today's  RMAN  contains  draft 
recommended  recovered  materials 
content  levels  for  these  items.  In 
addition,  today's  draft  RMAN  clarifies 
recommendations  previously  made  for 
floor  tiles  on  May  1.  1995  (60  FR  21392). 
DATES:  EPA  will  accept  public 
comments  on  the  recommendations 
contained  in  the  draft  Recovered 
Materials  Advisory  Notice  until 
February  5.  1997. 

AOOfCSaES:  To  comment  on  this  notice, 
please  send  an  original  and  two  copies 
of  comments  to:  RCRA  Information 
Center  (5305W).  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460.  Please  place  the 
docket  number  F-9ft-CP2P-FFFFF"  on 
your  rx>mmentB. 

If  any  information  is  confidential,  it 
should  be  identified  as  such.  An 
original  and  two  copies  of  Confidential 
Business  Information  (CBI)  must  be 
submitted  under  separate  cover  to: 
Document  Cxjntrol  OfTicer  (5305),  Office 
of  Solid  Waste,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460. 

Documents  related  to  today's  notice 
are  available  for  viewing  at  the  RCRA 
information  C^enter  (RIC).  located  at: 
U.S.  Environmental  Protection  Agency. 
1235  Jefferson  Davis  Highway.  Ground 
Floor.  Crystal  Gateway  One.  Arlington. 
VA  22202.  The  RIC  is  open  from  9  a.m. 
to  4  p.m.  Monday  through  Friday. 


except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials.  Call  (703)  603-9230 
for  appointments.  Copies  cost  S-15  per 
page. 

FOM  FURTHen  MFOfMATKM  COMT ACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-«34«  or  (703)  412- 
9810.  For  technical  information  on 
individual  item  recommendations, 
contact  the  following  EPA  staff: 
Construction,  landscaping, 
transportation,  and  paik  and  recreation 
product*— Terry  Grist.  (703)  306-7257; 
Non-paper  office  products — ^Janice 
Johnwin,  (703)  308-7280;  Vehicular  and 
miscellaneous  products — Sue  Nogas, 
(703)  308-7251;  Paper  and  paper 
products — Dana  Arnold,  (703)  308- 
7279.  For  all  other  technical 
information,  contact  Terry  Crist  at  (703) 
308-7257. 

»UfW  gMmTAWY  WrOHMATIOM: 

1.  Antkority 

The  draft  Recovered  Materials 
Advisory  Notice  (RMAN)  is  itcued 
under  the  authority  of  sections  2002(a) 
and  6002  of  the  Solid  Waste  Disposal 
Act.  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended.  42  U.S.C.  6912(a)  and 
2962,  and  section  502  of  Executive 
Order  12673  (58  FR  54911.  October  20. 
1993). 

n.  Beckgroand 

Section  6002  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  establishes  a  Federal  buy- 
recycled  program.  RCRA  section  6002(e) 
requires  EPA  to  (1)  designate  items  that 
are  or  can  be  produced  with  recovered 
materials  and  (2)  prepare  guidelines  to 
assist  procuring  agencies  in  complying 
with  affirmative  procurement 
requirements  set  forth  in  paragraphs  (c), 
(d).  and  (i)  of  section  6002.  Once  EPA 
has  designated  items,  section  6002 
requires  that  any  procuring  agency 
using  appropriated  Federal  funds  to 
procure  those  items.  For  the  purposes  of 
RCRA  section  6002.  procuring  agencies 
include  the  following:  (1)  Any  Federal 
agency:  (2)  any  State  or  local  agencies 
using  appropriated  Federal  funds  for  a 
procurement:  or  (3)  any  contractors  with 
these  agencies  (with  respect  to  work 
performed  under  the  contract).  The 
requirements  of  section  6002  apply  to 
such  procuring  agencies  only  when 
procuring  designated  items  where  the 
price  of  the  item  exceeds  $10,000  or  the 
quantity  of  the  item  purchased  in  the 
previous  year  exceeded  $10,000. 

Executive  Order  12873  (58  FR  54911. 
October  22.  1993)  directs  EPA  to 
designate  items  in  a  Comprehensive 


Procurement  Guideline  and  publish 
guidance  that  contains  EPA's 
reoommended  recovered  content  levels 
for  the  desigDated  items  in  Recovered 
Materials  Advisory  Notices.  The 
Executive  Order  further  directs  EPA  to 
update  the  CPG  annually  and  the  RMAN 
periodically  to  reflect  changes  in  market 
conditions.  EPA  codifies  the  CPG 
designations  in  the  Code  of  Federal 
Regulations  (CFR),  but,  because  the 
recommendations  are  guidance,  the 
RMAN  is  not  codified  in  the  CFR.  This 
process  enables  Q'A  to  make  timely 
revisions  to  its  recommendations  in 
response  to  changes  in  a  product's 
availability  or  recovered  materials 
content. 

EPA  issued  a  CPG  on  May  1, 1995  (60 
FR  21370)  designating  19  new  items  and 
published  an  RMAN  for  the  designated 
items  on  the  same  day  (60  FR  21386). 
These  notices  also  consolidated  the 
guidelines  previously  issued  for  five 
items  designated  between  1983  and 
1989.  Today,  in  a  separate  section  of  the 
Federal  Kagistar,  EPA  is  proposing  to 
designate  13  new  items.  "Today's  draft 
RMAN  recommends  recovered  materials 
content  levels  and  prociuement 
guidance  for  these  13  new  items  which 
include:  (1)  Shower  and  restroom 
dividers;  (2)  latex  paint;  (3)  parking 
stops;  (4)  channelizers;  (5)  delineators; 
(6)  flexible  delineators;  (7)  snow 
fiandng;  (8)  garden  and  soaker  hoses;  (9) 
lawn  and  garden  edging;  (10)  printer 
ribbons:  (11)  ink  jet  cartridges;  (12) 
plastic  envelopes;  and  (13)  pallets.  This 
notice  also  provides  clarification  on 
reconunen(utions  made  in  the  previous 
RMAN  for  floor  tiles  which  was  issued 
on  May  1, 1995.  Once  finalized,  today's 
RMAN  will  serve  as  companion 
guidance  to  the  original  RMAN. 

EPA,  once  again,  wants  to  stress  that 
the  recommendations  in  its  RMAN  are 
just  that — recommendations  and 
guidance  to  procuring  agencies  in 
fulfilling  their  obUgations  under  section 
6002.  The  designation  of  an  item  as  one 
that  is  or  can  be  produced  with 
recovered  materials  and  the  inclusions 
of  recommended  content  levels  for  an 
item  in  the  RMAN  does  not  compel  the 
procurement  of  an  item  when  the  item 
is  not  suitable  for  its  intended  purpose. 
Section  6002  is  explicit  in  this  regard 
when  it  authorizes  a  procuring  agency 
not  to  procure  a  designated  item  where 
the  item 

"fails  to  meet  the  performance  standards 
set  forth  in  the  applicable  speciRcation  or 
fails  to  meet  the  reasonable  performance 
standards  of  the  procuring  agencies."  Section 
6002(1)(B).  42  U.S.C  6962(c)(B) 

Thus,  for  example,  elsewhere  today, 
EPA  has  proposed  to  designate  shower 
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and  restroom  dividers  as  items  that  are 
or  can  be  produced  with  recovered 
materials  content  The  information  the 
Agency  has  developed  shows  that  these 
items  are  available  in  either  steel  or 
plastic  with  recovered  materials 
content.  However,  if  EPA  adopts  the 
proposed  designation  and 
recommendations  for  shower  and 
restroom  dividers,  the  mere  fact  that 
these  are  available  with  recovered 
materials  content  does  not  require  the 
use  of  such  items  in  every  circimistance 
The  choice  of  appropriate  materials 
used  in  construction  remains  with 
building  engineers  and  architects.  The 
efiisct  of  designation  (and  section  6002) 
is  simply  to  require  the  purchase  of 
items  with  recovered  materials  where 
consistent  with  the  purpose  for  which 
the  item  is  to  be  used.  Procuring 
agencies  remain  firae  to  procure  dividers 
of  materials  other  than  steel  or  plastic 
where  the  design  specifications  call  for 
other  materials. 

A.  Methodology  for  Recommending 
Recovered  Materials  Content  Levels 

In  providing  guidance  in  the  RMAN, 
the  Executive  Order  directs  EPA  to 
present  "the  range  of  recovered 
materials  content  levels  within  which 
the  designated  recycled  items  are 
currently  available."  Based  on  the 
information  available  to  the  Agency, 
EPA  recommends  ranges  that  encourage 
manufactmvrs  to  incorporate  the 
maximum  amount  of  recovered 
materials  into  their  products  without 
compromising  competition  or  product 
performance  and  availability.  EPA 
recommends  that  prociuing  agencies 
use  these  ranges,  in  conjimction  with 
their  own  research,  to  establish  their 
minimum  content  standards.  In  some 
instances,  EPA  recommends  that 

f>rocuring  agencies  establish  a  specific 
evel  (e.g.,  100  percent  recovered 
materials),  rather  than  a  range,  because 
the  item  is  universally  available  at  that 
recommended  level.  EPA  recommends 
ranges  rather  than  minimum  standards 
for  several  reasons: 

First,  the  Executive  order  directs  EPA  to 
develop  ranges,  not  minimum  content 
standards  or  specific  recovered  materials 
levels. 

Second,  EPA  has  only  limited  information 
on  recovered  materials  content  levels  for  the 
new  items  proposed  for  designation.  It  would 
not  be  appropriate  to  establish  minimum 
content  standards  without  more  detailed 
information  because  the  standards  may  be 
treated  as  maximum  targets  by  manufacturers 
and  may  stifle  innovative  approaches  for 
increasing  recovered  material  use.  EPA  hopes 
that  the  use  of  ranges  will  encourage 
manufacturers  producing  at  the  low  end  of 
the  recovered  materials  range  to  seek  ways  of 
increasing  their  recovered  materials  usage. 


Minimum  content  standards  are  less  likely  to 
encourage  such  innovation. 

Third,  many  itons  are  purchased  locally 
rather  than  centrally.  As  a  result,  the 
recovered  materials  content  of  the  items  are 
likely  to  vary  firom  region  to  region 
depending  on  local  cost  and  availability  of 
recovered  materials.  Minimum  content 
standards  are  unlikely  to  be  effective  given 
the  regional  variance  in  recovered  materials 
content  because  minimum  content  levels  that 
are  appropriate  for  one  region,  may  be 
excessively  high  or  low  for  other  ragions.  A 
recovered  materials  content  range  gives 
regional  procuring  agencies  the  flexibility  to 
establish  their  own  recovered  content 
standards  and  to  make  them  as  high  as 
possible,  consistent  with  the  statute,  given 
local  product  availability  and  market 
conditions. 

EPA  reviewed  publicly-available 
information,  information  obtained  from 
product  manufacturers,  and  information 
provided  by  other  Federal  agencies 
regarding  the  percentages  of  recovered 
materials  available  in  the  items 
proposed  for  designation  in  the  CPG. 
Based  on  this  information,  EPA 
established  ranges  of  recovered 
materials  content  for  each  of  the 
proposed  designated  items.  In 
establishing  the  ranges,  EPA's  objective 
was  to  ensure  the  availabiUty  of  the 
item,  while  challenging  manufacturers 
to  increase  their  use  of  recovered 
materials.  By  recommending  ranges, 
EPA  beUeves  that  sufficient  information 
will  be  provided  to  enable  procuring 
agencies  to  set  appropriate  procurement 
specifications  when  purchasing  the 
newly  designated  items. 

It  is  EPA  s  intention  to  provide 
procuring  agencies  with  the  best  and 
most  current  information  available  to 
assist  them  in  fulfilling  their  statutory 
obUgations  imder  RCRA  section  6002. 
To  do  this,  EPA  will  monitor  the 
progress  made  by  procuring  agencies  in 
purchasing  designated  items  with  the 
highest  practical  recovered  materials 
content  level  and  will  adjust  the 
recommended  content  ranges  as 
appropriate.  For  some  items,  EPA 
recommends  100  percent  recovered 
materials  content  levels  because  the 
items  are 'already  universally  available 
at  that  level.  EPA  anticipates  that  other 
recommended  ranges  will  narrow  over 
time  as  other  items  become  more 
available,  although  for  technical 
reasons,  many  may  never  be  available 
with  100  percent  recovered  materials 
content  levels. 

Under  RCRA  section  6002(i),  it  is  the 
procuring  agency's  responsibility  to 
establish  minimum  content  standards, 
while  EPA  provides  recommendations 
regarding  the  levels  of  recovered 
materials  in  the  designated  items.  To 
make  it  clear  that  EPA  does  not 


establish  minimum  content  standards 
for  other  agencies,  EPA  refers  to  its 
recommendations  as  "recovered 
materials  content  levels,"  consistent 
with  RCRA  section  6002(e)  and 
Executive  Order  12873. 

More  information  on  EPA's 
methodology  for  recommending 
recovered  materiab  content  levels  for 
designated  items  is  contained  in 
"Recovered  Materials  Advisory  Notice 
(RMAN)  n— Supporting  Analyses," 
located  in  the  RCRA  public  docket  for 
this  notice. 

B.  Definitions 

Today's  draft  RMAN  contains 
recommendations  on  the  recovered 
materials  content  levels  and 
postconsumer  materials  content  levels 
at  which  the  designated  items  are 
generally  available.  For  several  items 
being  proposed  for  designation,  this 
RMAN  recommends  two-part  content 
levels — a  postconsumer  recovered 
content  component  and  a  total 
recovered  materials  component.  In  these 
instances,  EPA  found  that  both  types  of 
materials  were  being  used  to 
manufacture  a  product.  Recommending 
only  postconsimier  content  levels  would 
fail  to  acknowledge  the  contribution  to 
solid  waste  management  made  by 
manufecturers  using  other 
manufacturers'  byproducts  as  fieedstock. 
The  terms  "recovered  materials"  and 
"postconsumer  materials"  are  defined 
in  the  CPG  at  40  CFR  247.3.  These 
definitions  are  repeated  in  this  notice  as 
a  reference  for  the  convenience  of  the 
reader.  The  Agency  is  not  proposing  to 
change  these  definitions  and  wiU  not 
consider  any  comments  submitted  on 
these  terms. 

Postconsiuner  materials  means  a  material 
or  finished  product  that  has  served  its 
intended  end  use  and  has  been  diverted  or 
recovered  from  waste  destined  for  disposal, 
having  completed  its  lifiB  as  a  consumer  item. 
Postconsimier  material  is  part  of  the  broader 
category  of  recovered  materials. 

Recovered  materials  means  waste  materials 
and  byproducts  which  have  been  recovered 
or  diverted  from  solid  waste,  but  such  term 
does  not  include  those  materials  and 
byproducts  generated  frtRn.  and  commonly 
used  within  an  original  manufacturing 
process. 


C.  Request  for  Comments 

EPA  requests  comments,  including 
additional  supporting  documentation 
and  information,  on  the  draft  RMAN 
regarding  the  types  of  recovered 
materials  identified  in  the  item, 
recommendations,  the  recommended 
recovered  and  postconsumer  materials 
content  levels,  and  procurement 
methods  for  each  of  the  items.  Requests 
for  specific  comments  and  information 
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are  included  in  the  narrative 
discusaiona  for  each  of  the  items. 

m.  Sttpporting  Inforauitioa  and 
Ace— ing  IntTDat 

The  index  of  supporting  materials  is 
available  in  the  RIC  and  on  the  Internet. 
The  addres*  and  telephone  number  of 
the  RIC  are  provided  in  AOORCna 
above.  The  following  supporting 
materials  are  available  on  the  Internet: 

"Comprehensive  Procurement 
Guideline  (CPG)  D-^upporting 
Analyses."  August  1.  1996. 

"Recovered  Materials  Advisory  Notice 
(RMAN)  D-^upporting  Anaiyaea." 
August  1. 1996. 

0>pies  of  the  following  supporting 
materials  are  available  fw  viewing  at  the 
RIC  only: 

"Recovered  Materials  Product 
Research  for  the  Comprehensive 
Procurement  Guideline  n."  prepared  for 
U.S.  EPA  by  Eastern  Reaearch  Group. 
July  24.  1996. 

Research  on  Items  for  Designation  in 
the  Comprehensive  Procurement 
Guideline."  December  19,  1995. 

"Summary  of  Information  Submitted 
in  Raaponse  to  EPA's  Request  for 
Information  on  the  Designation  of  Items 
for  the  CPG."  prepared  for  U.S.  EPA  by 
Eastern  Research  Group,  April  12. 1996. 

Follow  these  instructions  to  access 
the  information  electronically: 
Gopher  gopher.epa.gov 
WWW:  http://www.epa.gov 
Dial-up:  919  558-0335 

The  materials  can  be  accessed  off  the 
main  EPA  Gopher  menu,  in  the 
directory  EPA  Offices  and  Regions/ 
Office  of  Solid  Waste  and  Emergency 
Response  (OSWERVOfBce  of  SoUd 
Waste  (RCRAVINon-Hazardous  Waste— 
RCRA  Subtitle  D/Procurement/RMAN]. 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  your  Internet  address 

Files  are  located  in  /pub/gopher/ 
OSWRCRA. 


Dated:  November  1.  IMS. 
CareiM.1 
Adminiatrator. 


Draft  lacovared  Matariab  Adviaory 

Notica 

The  following  represents  EPA's  draft 
recommendations  to  procuring  agencies 
for  purchasing  the  items  proposed  today 
for  designation  in  the  CPG  in 
compliance  with  section  6002  of  the 
Resource  Conservation  and  Recovery 
Act  CRCRA).  Theee  recommendations 
are  intended  to  be  used  in  conjuncticn 
writh  the  RMAN  issued  on  May  1. 1995 
(60  PR  21386)  and  the  Paper  RMAN 
issued  on  May  29, 1996  (61  FR  26985). 
Refer  to  the  May  1, 1995  RMAN  or  the 
Code  of  Federal  Regulations  at  40  CFR 
Part  247  for  definitions,  general 
recommendatiaos  for  afflnnative 
procurement  programs,  and 
recommendations  for  previously 
designated  items.  Acronyms  used  in  this 
RMAN  are  defined  in  the  document 
entitled  "Recovered  Materials  Advisory 
Notice  (RMAN)  D— Supporting 
Analysea."  located  in  the  public  dodcet 
for  this  notice.  Table  C-5  of  this  draft 
RMAN  repeats  the  reconunendatlona 
made  for  patio  blocks  in  the  May  1, 
1995  RMAN.  The  Agency  is  not  issuing 
any  changes  to  these  reconunendations. 
The  recommmdations  for  patio  blocks 
are  repeated  here  for  the  convenience  of 
procuring  agencies  and  readers,  since 
patio  blocks  were  included  in  the  same 
table  as  floor  tiles  for  which  a 
clarification  is  being  issued  today. 


Part  D.  Transportation  Products 

Section  D-2.  Paridng  Stops  Made  from 

CoDcretB  or  Containing  Recovered  Plastic 

or  Rubber 
Section  D-3.  Channelixors.  Delineators,  and 

Flexible  Delineator*  Containing  Recovered 

Plastic,  Rubber,  or  Steel 


LSpsdOcEaos 


datk 


Part  C.  Construction  ProducU 

Section  C-5.  Fkwr  Tiles  and  Pabo  Blocks 
Containli^  Recovered  Plasbc  or  Rubber 

Section  C-e.  Sliower  and  Restroom  Divider* 
Containing  Recovered  Plastic  or  Steel 

Section  C-7.  Latex  Paint 


Part  E.  Park  and  Recreation  Products 

Section  B-2.  Snow  Fencing  Containing 
Recovered  Plastic 

Mart  F.  Landacaping  Products 

Sectkm  F-3.  Garden  and  Soalur  Hoees 
Containing  Recovered  Plaatk  or  Rubber 

Section  P-4.  Laura  and  Garden  Edging 
Containj'^  Recovered  Plastic  or  Rubber 

Part  G.  Non-Paper  Offka  Products 

Section  G-e.  Printer  Ribbons 
Section  C-7.  Ink  )et  Cartridges 
Section  G-8.  Plastic  Envelopes 

Part  H.  h4iaceUaneous  Products  '  . 

Section  H-1.  Pallets  Cootaining  Recovered 
Wood.  Plastic,  or  Paperboard 

I.  Specific  ReconuneiMlatkiaa  for 
r iiiiwiil  nf  nnaifnatwil  ftami 

Pait  C— Construction  Products 

Note:  Refer  to  Part  F — Landscaping 
Products  for  additional  items  that  can  be 
used  in  construction. 

Section  C-5 — Floor  Tiles  Containing 
Recx>vered  Plastic  or  Rubber 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  ccmtent  levels 
shown  in  Table  C-5.  procuring  agencies 
establiah  minimum  content  standards 
for  use  in  floor  tiles  and  patio  blocks. 
The  recommended  use  of  floor  tiles 
containing  recovered  materials  is 
limited  to  the  applications  cited  in  the 
table.  The  Agency  requests  additional 
information  on  floor  tiles  made  with 
recovered  materials  in  other 
applications  such  as  standard  office 
flooring. 


Table  C-6.— Recommended  Recovered  P^^terials  Contekt  Levb^  for  Floor  Tiles  and  Pato  Blocks 

CoMTAJNiNG  Recovered  Plastic  or  Rubber  ' 


Product 


Patio  Blocks 

Floor  THes  (heavy  duly/commeroial  use) ' 


RubtMT  or  nMMT 
Plastic  or  ptasttc 

Rubber  

Plastic 


PoetooftsurTMr 
matariils(%) 


90-100 


Total  recov- 
ered mete- 


(%) 


90-100 

gb^iob 


'  The  use  o(  floor  liles  wtti  recovered  materiats  content  may 
drainage  on  school  Mchen  floonng).  Such  apecaalty  purpose 
sutMtanoes  or  oorvStlons  are  Hialy  to  be  preeent.  Thus.  EPA  ha 
recovered  (naterials  (or  standard  oMce  or  more  general  purpoee 

Mole:  The  recommended  recovered  mierials  oonlent  leveto  i 
adhesives,  binders,  or  cotomg  agent.  EPA's  reoommendalton  < 
oltter  twatenats.  N  simpiy  reoommertds  that  procurtrtg  agerwiaa, 
tiMea  Aems  made  bum  recovered  tnalerlals  wtwn  Iheee  Sams 


be  appropriate  only  tor  speciaKy  purpoee  usee  (e.0.,  raiead,  opervweb  tiles  tor 
involve  ImHed  flooring  srees  where  grease,  tar.  snow.  ioe.  wetness  or  similar 
no  recovered  materlalB  oonlenl  level  recommendations  tor  floor  tlea  made  wfth 


based  on  (ky  welg^  of  the  raw  materials,  exclusive  of  any  addKvea  such  as 
not  preclude  agenciee  from  purchasing  floor  tfles  or  pabo  manufactured  from 
when  purchesing  floor  tiles  or  patfo  btocfcs  made  from  mbber  or  ptasMc,  purchase 
applicable  specMcadona  and  pertormance  requlrsmenls. 
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Section  C-6 — Shower  and  Restroom  Dividers  Containing  Recovered  Plastic  or  Steel 
Preference  Progmm:  EPA  recommends  that,  based  on  the  recovered  materials  content  levels  shown  in  Table  C- 
6.  procuring  agencies  establish  minimum  content  standards  for  use  in  purchasing  shower  and  restroom  dividers. 

Table  C-6.— Recommended  Recovered  Materials  Content  Levels  for  Shower  and  Restroom  Dividers 

CJoNTAiNiNG  Recovered  Plastic  or  Steel 


Product 


Shower/Restroom  Dividers 


Material 


Steel  .. 
Plastic 


Postconsumer 
content  (%) 


10-15 
20-100 


Total  recov- 
ered mate- 
rials oontert 

(%) 


27-100 
20-100 


J22^-E5?i'  ^S^^P?^^!^  ^  "?LB?**^?I°*'***^  agencies  from  purchasing  shower  and  restroom  dividers  manufactured  from  an- 
other material,  such  as  wood.  It  simply  recommends  that  a  procunng  agency,  when  purchasing  shower  and  lestioom  dwidets  made  from  plastic 
toms  made  with  recovered  materials  when  these  ilerr ' — "— '-'^ "• t--^ 


or  steel,  purchase  ttiese  i 


I  Items  meet  applicabie  specifications  and  performance  requirements. 


Specifications:  EPA  recommends  that 
procuring  agencies  use  the  following 
specifications  when  procuring  shower 
and  restroom  dividers: 

(1)  The  American  Institute  of 
Architects  (AIA)  has  issued  guidance  for 
specifying  construction  materials, 
including  plastic  and  steel  dividers.  The 
AIA  guidance  is  known  throughout  the 
construction  industry  as  the 
"Masterspec"  and  is  available  through 
GSA. 

(2)  U.S.  Army  Corps  of  Engineers' 
Guide  Specification  CEGS-1016G,  Toilet 
Partitions. 

Section  C-7 — Latex  Paint 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  C-7.  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  latex  paint.  EPA 
recommends  the  use  of  consolidated 
paint  in  limited  applications,  such  as 
covering  graffiti,  where  color  and 
consistency  of  performance  are  not 
primary  concerns.  The  Agency 
recommends  the  use  of  reprocessed 
paint  for  interior  and  exterior 
architectural  applications. 

Table  C-7.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Latex  Paint 


Product 

Material 

Postconsumer 
content  % 

Consolidated 
latex  paint. 

Reprocessed 
latex  paint. 

Left-over 

latex  paint. 
Left-over 

latex  paint. 

100 
'50-99 

'  Based  on  comments  received  from  its 
interagency  wort^group,  EPA  believes  that  the 
content  levels  recommended  in  this  tat>le  may 
represent  a  limited  range  of  colors,  such  as 
gray,  brown,  and  other  earthtones,  and  re- 
quests comments  on  the  availability  of  paint 
with  postconsumer  content  in  white  and  lighter 
colors. 


Specifications:  EPA  recommends  that 
procuring  agencies  use  the  following 
specifications  when  procuring 
reprocessed  latex  paint: 

(1)  GSA  specification  TT-P-2846 
covers  three  types  of  latex  paint 
(interior,  exterior,  and  interior/exterior), 
three  classes  (flat,  eggshell,  and 
semigloss)  and  three  grades  (A:  40 
percent  minimum  volimie  solids,  B:  30 
percent  minimimi  volume  solids,  and  C: 
utility  paint  for  graffiti  abatement).  GSA 
requires  50  percent  postconsmner 
content  for  Grades  A  and  B  and  90 
percent  postconsimier  content  for  Grade 
C.  GSA  specifications  also  require  that 
recycled  latex  paint  contain  no  more 
than  200  grams  per  Uter  of  VOCs. 

(2)  EPA  further  recommends  that 
procuring  agencies  refer  to  performance 
requirements  in  the  GSA  specification 
when  purchasing  reprocessed  latex 
paint  made  from  less  than  50  percent 
postconstmier  content. 

Part  D — Transportation  Products 

Section  D-2-Parking  Stops  Made  from 
Concrete  or  Containing  Recovered 
Plastic  or  Rubber 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  ranges 
shown  in  Table  D-2,  procuring  agencies 
establish  minimum  content  standards 
for  use  when  purchasing  parking  stops. 

Table  D-2.— Recommended  Mate- 
rials Content  Levels  for  Park- 
ing Stops  Made  from  Coi^rete 
or  Containing  Recovered  Plas- 
tic OR  Rubber 


Product 

Material 

Postconsumer 
content  (%) 

Parking  stops 

plastic' and/ 
or  rubber. 

100 

Table  D-2.— Recommended  Mate- 
rials Content  Levels  for  Park- 
ing Stops  Made  from  Concrete 
OR  Containing  Recovered  Plas- 
tic OR  Rubber— ContirHjed 


Product 


Material 


Cortcrete 
ooniaining 
fly  ash  or 
GGBF. 


Postconsumer 
coraent  (%) 


P) 


'  Parking  stops  made  with  recovered  plas- 
tics may  cUso  include  other  recovered  mate- 
rials such  as  sawdust,  wood,  or  fiberglass. 
The  percentage  of  these  materials  contained 
in  tt)e  product  wouto  also  count  toward  the  re- 
covered materials  content  level  of  the  item. 

^See  recommendations  for  cement  and 
concrete  containing  recovered  materials  is- 
sued in  Sectnn  C-^  of  the  May  1,  1995 
RMAN  (59  FR  21390). 

Note:  EPA's  recommendation  does  not  pre- 
clude a  procuring  agency  from  purchasing 
parking  stops  manufachjred  from  another  ma- 
terial, ft  simply  requires  that  a  procuring  agen- 
cy, when  purchasing  parking  stops  made  from 
rvbber,  plastic  or  concrete,  purctiase  Itiese 
items  made  with  recovered  materials  wtien 
these  items  meet  applicable  specifications  aiK) 
performance  requirernents. 

Specifications:  EPA  is  not  aware  of 
any  national  specifications  for  parking 
stops  and  requests  information  on  this 
topic. 

Section  D-3 — ^Temporary  Traffic  Control 
Devices  Containing  Recovered  Plastic, 
Rubber,  or  Steel 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  D-3,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  channeiizers, 
delineators,  and  flexible  delineators. 
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Tabi-E  D-3.— Recommendcd  Recov- 
ered Materials  Content  Levels 
FOR  Channeuzers.  Oeuneators. 
AND  Flexible  Delineators  Con- 
taining Recovered  Plastic.  Rub- 
ber. OR  Steel 


klalarial 

Poet- 
conauner 

contort 
(%) 

Ctiennelizars    .. 
Delineators  

Fleiribte  Datov 

Ptastic 

RutjbertMse 

orty. 

Ptastto 

RubtMT  (baae 

only). 
Steel  (base 

only). 
Plastic 

25-96 
100 

25-90 

100 

25-50 
25-« 

Note:  EPA's  recommendation  does  not  pre- 
ctude  a  procuring  agency  Irom  purctiasing 
temporary  traflic  cor«rol  devtcee  manulactured 
from  anoltier  material.  It  simply  requires  that  a 
procuring  agerxry.  wtwn  purchasing 
channalizers,  daUnealors,  and  llexitile  delinee 
tors  made  from  rubber,  plastic,  or  steel,  ptf- 
chase  ttieee  Heme  made  with  recovered  mato- 
nalB  wtien  these  Nsms  meet  appMcabto  spea- 
Acationa  and  performanoe  requirements. 

Specifications:  EPA  recommends  that 
procuring  agencies  use  the  following 
specifications  when  procuring 
temporary  traffic  control  devices, 
including  channelizers,  delineators,  and 
flexible  delineators: 

(1)  The  Federal  Highway 
Administration  publishes  the  Manual 
an  Uniform  Traffic  Control  Devices. 
which  contains  specifications  used  by 
most  States  for  the  size,  shape, 
mounting,  and  placement  of  temporary 
traffic  control  devices. 

(2)  The  States  of  Florida  and  North 
Carolina  have  speciHcations  that  require 
the  use  of  recovered  materials  in  their 
flexible  delineators.  The  California 
Department  of  Transportation 
(CALTRANS)  has  specifications  for 
"Drivable  Flexible  Plastic  Guide  Marker 
and  Clearance  Marker  Posts."  A  copy  of 
these  specifications  are  available  from 
the  RCRA  Hotline  at  1-800-424-9346. 

Part  E — Park  and  Recreation  Products 

Section  E-2 — Snow  Fencing  Containing 
Recovered  Plastic 

Preference  Progmm:  EPA 
recommends  that,  based  on  the 


recovered  materials  content  levels 
shown  in  Table  E-2,  prociiring  agencies 
establish  niiniitiiim  content  standards 
for  use  in  purchasing  snow  fencing. 

Table  E-2.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Snow  Fencmq  Containing 
Recovered  Plastic 


Product 

Malarial 

Poat- 

conaianer 

connni 

Total  re- 
covered 
mate- 
rials 

1 1  1 II  ■  ^  ■  ■  1 J 

SrKMT 

fanang. 

Plaalic 

60-100 

90-100 

Note:  EPA's 


does  not  pre- 


clude procuring  aoarKiea  Irom  puchaaing 
smw  lanong  manubclured  from  another  ma- 
tarM,  such  as  wood.  It  aimply  requires  Ihal  a 
procunng  agency,  whan  purchasing  t 
wndng  made  from  plaatic,  purchase  vw 
wNh  recovered  malariati  wtwn  INs  itom  meets 

re- 


quwemerMa. 

Specifications:  The  State  of  New  York 
developed  a  specification  for  snow 
fencing  containing  50-100  percent 
recovered  material,  but  discontinued  its 
use  because  the  state  did  not  purchase 
enough  fencing  to  warrant  maintaining 
the  specification.  New  York  required 
orange-colored  snow  fencing  four  feet 
high  and  100  feet  long.  Weight  was 
specified  at  48  pounds  per  100  foot 
section,  with  porosity  at  50  percent. 
Temperature  tolerance  ranged  from  -  50 
to  ♦  180  degrees  F.  Strength 
specifications  required  machine 
direction  breaking  loading  of  1,210 
pounds  per  foot-width  and  a  transverse 
direction  breaking  load  or  340  pounds 
per  foot-width.  A  copy  of  this 
specification  is  available  from  the  RCRA 
Hotline  at  1-800-424-9346. 

Part  F — Landscaping  Products 

Section  F-3 — Garden  and  Soaker  Hoses 
Containing  Recovered  Plastic  or  Rubber 

Preference  Progmm:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  F-3,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  garden  and  soaker 
hose. 


Table  F-3.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Garden  and  Soaker  Hose 
Containing  Recovered  Plastic 
OR  Rubber 


Product 

Material 

Poatconsumar 
oontont(%) 

QwdanHoae 
Soaker  Hoae 

RKttmtrty 
or  plastic. 

Rubber  and/ 
or  plaatic. 

60-66 
60-70 

1:  EPA's  raoommendalton  does  not 
pradude  a  procuringagancy  from jwch^ng 
garden  arvl  aoalcar  noeea  manulactured  from 
another  material.  It  simply  requiraa  that  a  pro- 
curing agency,  wtwn  purchasina  garden  and 
aoakar  hoaes  made  from  plane  or  rubber, 
purchaae  ttieae  tonw  maos  with  recovered 
materials  wtien  these  Hams  meet  applicable 
specifications  arwJ  perlbrmance  raquiramenls. 

Nola  2:  WhNe  Green  Satfs  specMcalion  in- 
cludes a  SO  peroert  poateonsumer  content 
level  tor  watering  hoaea,  al  companies  from 
which  EPA  obtained  intormabon.  manufacture 
garden  and/or  soaker  hoeea  witti  at  least  60 
percent  poafconsumer  corrtenL 

Specifications:  EPA  recommends  that 
procuring  agencies  use  the  following 
specifications  when  procuring  garden 
and  soaker  hose: 

(1)  ASTM  DSQOl:  Consumer 
Specification  for  Garden  Hose.  The 
specification  addresses  physical  and 
performance  characteristics  (pressure, 
tensile,  and  ripping  strength  tests)  and 
states  that  the  material  components  are 
to  be  agreed  upKin  by  the  purchaser  and 
seller. 

(2)  Green  Seal  GC-2:  Watering  Hoses. 
The  standard  calls  for  the  use  of  50 
percent  postconsumer  rubber  material 
in  garden  hoses  and  65  percent 
postconsumer  rubber  material  in  soaker 
hoses. 

Section  F— 4 — Lawn  and  Garden  Edging 
Containing  Recovered  Plastic  or  Rubber 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  F-4,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  lawn  and  garden 
edging. 
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Table  F-4.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Lawn  and  Garden  Edging 
Containing  Recovered  Plastic 
or  Rubber 


• 

Total  re- 

Poet- 

covered 

Product 

Material 

oonsumer 

mtfe- 

content 

rials 

(%) 

conter4 
(%) 

Lawn  and 

rnaSDC 

30-100 

30-100 

garden 

mVor 

edging. 

rubber. 

Notr.  EPA's  recofTwnendabon  does  not  pre- 
ckida  procuring  agencies  from  purchasing 
lawn  and  garden  edUng  manufactured  from 
another  material,  such  as  wood.  It  simply  re- 
quires that  a  procuring  agency,  when  purchas- 
ing lawn  and  garden  edging  made  from  plastic 
and/or  rubber,  purchase  these  items  made 
with  recovered  materials  when  these  items 
meat  appicabto  spectficatkxis  and  perform- 
ance requirements. 

Specifications:  EPA  is  not  aware  of 
any  national  performance  specifications 
for  lawn  and  garden  edging  and  requests 
information  on  this  topic. 

Part  G— Non-Paper  Office  Products 

Section  G-6 — ^Printer  Ribbons 

Preference  Progmm:  Minimum 
content  standards  are  not  appropriate 
for  remanufactured  items,  such  as 
printer  ribbons,  because  a  core  part  of 
the  item  is  reused  in  the  new  product, 
even  though  certain  components  of  a 
printer  ribbon  may  contain  recovered 
materials.  In  lieu  of  content  standards. 
EPA  recommends  that  procvuing 
agencies  adopt  one  or  both  of  the 
following  approaches:  (1)  procure 
printer  ribbon  reinking  or  reloading 
services  or  (2)  procure  reinked  or 
reloaded  printer  ribbons.  EPA  further 
recommends  that  procuring  agencies 
establish  policies  that  give  priority  to 
reinking  or  reloading  their  expended 
printer  ribbons.  If  reinking  and 
reloading  services  are  unavailable, 
procuring  agencies  should  attempt  to 
purchase  reinked  or  reloaded  printer 
ribbons. 

Specifications:  The  State  of  Alabama 
has  a  specification  for  reinked  ribbons 
which  requires  the  ribbons  to  be 
vacuum  cleaned,  reinked.  and  rewoimd 
to  proper  tension.  A  copy  of  this 
specification  is  available  from  the  RCRA 
Hotline  at  1-800-424-9346. 

Section  G-7— Ink  Jet  Cartridges 

Preference  Pmgmm:  Minimum 
content  standards  are  not  appropriate 
for  remanufactured  items,  such  as 
refilled  ink  jet  cartridges,  because  a  core 


part  of  the  item  is  reused  in  the  new 
product,  even  though  certain 
components  of  an  ink  jet  cartridge  may 
contain  recovered  materials.  In  lieu  of 
minimiun  content  standards.  EPA 
recommends  that  procuring  agencies 
adopt  one  or  both  of  the  following 
approaches:  (1)  procure  ink  jet  cartridge 
refilling  services  or  (2)  procure  refilled 
ink  jet  cartridges.  EPA  further 
recommends  that  procuring  agencies 
establish  policies  that  give  priority  to 
refilling  their  ink  jet  cartridges.  If 
refilling  services  are  unavailable  or 
impractical,  then  procuring  agencies 
should  attempt  to  purchase  refilled  ink 
jet  cartridges. 

Specifications:  EPA  is  not  aware  of 
any  national  specifications  for  refilled 
ink  jet  cartridges.  The  Agency  identified 
a  number  of  procuring  agencies  that 
have  purchased  these  items.  For 
example,  the  Internal  Revenue  Service 
of  South  Florida  has  purchased  the 
items  for  the  past  five  years  for  use  in 
the  majority  of  that  agency's  ink  jet 
printers  and  facsimile  machines.  A  copy 
of  the  specification  used  by  the  Internal 
Revenue  Service  is  available  from  the 
RCRA  Hotline  at  1-800-424-9346. 

GSA  made  ink  jet  cartridges  available 
imder  the  Multiple  Award  Schedule  and 
the  Special  Item  Number  Schedule  in 
1995. 

Section  G-8— Plastic  Envelopes 

Preference  Pmgmm:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  G-8,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  plastic  envelopes. 

Table  G-8.— Recommended  Recov- 
ered Materials  Content  Levels 
FOR  Plastic  Envelopes 


Total  re- 

Post- 

covered 

Product 

Material 

consumer 

mate- 

content 

rials 

(%) 

content 
(%) 

Plastic  en- 

Plastic 

25 

25-35 

vetofMS. 

Note:  EPA's  recommendatton  does  not  pre- 
clude a  procuring  agency  from  purchasing  en- 
vetopes  manufactured  from  another  material, 
such  as  paper.  It  simply  requires  that  a  pro- 
curing agency,  when  purchasing  envelopes 
made  from  plastic,  purchase  these  items 
made  from  recovered  materials  when  these 
terns  meet  appBcabte  specifications  and  per- 
formance requremenls.  when  purchasing  en- 
vetopes  made  from  paper,  procuring  agencies 
shouU  consult  the  Paper  Products  RMAN 
which  was  issued  in  the  Federal  Register  on 
May  29. 1996  at  61  FR  26985. 


Specifications:  The  Geneial  Services 
Administration  (GSA).  Government 
Printing  Office  (GPO)  and  U.S.  Postal 
Service  (USPS)  all  currently  purchase 
plastic  envelopes  made  from  Tyvek* 
containing  recovered  HDPE.  GSA 
specifies  "DuPont  Tyvek*  or  equal." 
USPS  requires  "DuPcmt  Tyvek*."  and 
GPO  requires  "white  spunbonded 
polyethylene  with  the  characteristics  of 
DuPonfs  product  no.  1073."  The  title  of 
the  solicitation,  however,  states 
"Tyvek*  envelopes  or  similar." 

The  U.S.  Navy  requests  that  plastic 
envelopes  not  be  sent  to  ships  in  oitier 
to  minimize  onboard  disposal  of  plastic. 

Part  H — Miscellaneous  Products 

Part  H-1— Pallets  Containing  Recovered 
Wood,  Plastic,  or  Paperboard 

Preference  Pmgmm:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  H-l ,  procuring  agencies 
establish  minimum  content  standards 
for  use  in  purchasing  pallets.  EPA 
requests  additional  information  on  the 
performance  of  virgin  versus  recovered 
content  plastic  pallets  for  non-military 
Federal  agency  use  and  miUtary 
applications. 

Table  H-i  .—Recommended  Recov- 
ered Materials  Coi^ent  levels 
FOR  Pallets  Containing  Recov- 
ered Wood,  Plastic,  or  Paper- 
board 


Product 

Material 

Post- 
consumer 
content 
(%) 

Wooden  pallets 
Plastic  pallets 
Paperboard  pat- 
lets. 

Wood 

Plastic 

Papertx>ard  

95-100 

100 

50 

Note:  EPA's  recommendation  does  not  pre- 
clude a  procuring  agerx:y  from  purchasing  pal- 
lets manufactured  from  another  material.  It 
simply  requires  that  a  procuring  agency,  when 
purchasing  pallets  made  from  wood,  plastic,  or 
paperboard.  purchase  these  items  made  with 
recovered  materials  when  these  items  meet 
applicable  specifications  and  performance  re- 
quirements. 
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Specifications:  EPA  recommends  that 
procuring  agencies  use  the  following 
specifications  when  procuring  ptallets: 

{!)  The  Grocery  Manufacturers  of 
America  issued  a  widely  used  standard 
for  48  by  40-inch  stringer  pallets  known 
as  the  "GMA  spec."  A  copy  of  this 
specification  is  available  from  the  RCRA 
Hothne  at  1-800-424-9346. 

(2)  The  National  Wooden  Pallet  and 
Container  Association  is  developing  a 
standard  through  the  American  National 
Standards  Institute  (ANSI)  for  repairable 
48  by  40-inch  lumber-deck  pallets.  The 
ANSI  standard  is  scheduled  for  release 
in  Fall  1996. 
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REMINDERS 

The  items  in  this  Hst  were 
editorially  conipiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
this  Ist  has  no  legal 
signHicanoe. 

RULES  GOING  INTO 
EFFECT  TODAY 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  qualty  Implementation 
plans: 

Preparation,  adoption,  and 
sUxnittal- 

Volatile  organic  compound 
definition;  HFC  43- 
lOmee  and  HCFC 
225ca  and  cb  exclusion; 
published  10-8-96 
Superfund  program: 
National  oil  and  hazardous 
sutjstances  contingency 
plan- 
National  priorities  list 
update;  published  11-7- 
96 
Toxic  substances: 
Asbestos-containing 
materials  in  schools- 
State  waiver  requests; 
published  10-8-96 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Advances;  terms  and 
corxfitions;  published  10- 
8-96 

FEDERAL  MARITIME 
COMMISSION 

Civil  monetary  penalties; 
inflation  adjustment; 
published  10-8-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AdmlntelFBtion 

Air  carrier  certification  and 
operations: 
Protective  breathing 
equipment 

Correction;  published  11- 
7-96 
Class  E  airspace;  published  9- 
10-96 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Regulated  transactions 
involving  documented 
vessels  and  other  maritime 
interests: 
Civil  monetary  penalties; 

inflation  adjustment; 

published  11-5-96 


TRANSPORTATION 
DEPARTMENT 
Surface  Tranaportaflon 
Boart 

Practice  and  procedure: 
Ran  rate  reasonableness, 
exemption  and  revocation 
prooeedmgs;  expedHad 
procedures;  published  10- 
8-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudk»tion;  pensions, 
compensation,  dependency, 
ete.: 


associated  with 
exposure  to  herbicide 
agents- 
Prostate  cancer  arxl  acute 
and  subacute  peripheral 
neuropathy;  published 
11-7-96 
Disabilities  rating  schedule: 
Mental  disorders;  published 
10-8-96 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
HIstortc  Preservation, 
Advisory  Council 

Historic  and  cultural  properties 
protection;  comments  due 
by  11-12-96;  published  9- 
13-96 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Service 

Perishable  Agricultural 
CommodHies  Act 
Retailers  and  grocery 
wholesalers;  phase-out  of 
license  fee  payments, 
etc.;  comments  due  by 
11-12-96;  published  9-10- 
96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Brucellosis  in  cattle,  bison, 
and  swine- 
Rapid  automated 
presumptive  test; 
comments  due  t>y  11- 
12-96;  published  9-13- 
96 
Plant-related  quarantine, 
domestic: 
Fire  ant,  imported; 
comments  due  by  11-14- 
96;  published  10-15-96 
AGRICULTURE 
DEPARTMENT 
Faderal  Crop  Insurance 
Corporation 
Crop  insurance  regulations: 


Cranberry  crop;  oommette 
due  by  1l-l2-«6; 
published  9-13-66 
Forage  production  crop; 
comments  due  by  11-12- 
96;  publshed  9-13-96 
AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Sarvica 
Food  stamp  program: 
OuaHty  control  system; 
technical  amendments; 
comments  due  by  11-12- 
96;  pubished  9-10-86 

ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

National  Security  Infomnation; 
comments  due  by  11-15-96; 
published  10-10-86 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Bering  Sea  and  Aleutian 

Islands  and  Quif  of 

Alaska  groundfish; 

comments  due  by  11-12- 

96;  published  9-27-96 
Bering  Sea  and  Aleutian 

Islands  groundfish; 

comments  due  by  11-12- 

96;  published  9-19-96 
Puerto  Rico  and  U.S.  Virgin 

Islands  queen  conch; 

comments  due  by  11-12- 

96;  published  9-27-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 

Phase  I  rewrite; 

comments  due  by  11-12- 

96;  published  9-12-96 
Contractors  and  offerors; 

certification  requirements 
<    removed;  comments  due 

by  11-12-96:  published  9- 

12-96 
Performance-t>ased 

payments;  comments  due 

by  11-12-96;  published  9- 

10-96 
Simplified  acquisition 

procedures;  comments 

due  by  11-12-96; 

published  9-13-96 
EDUCATION  DEPARTMENT 
Federal  regulatory  review: 
Vocational  and  adult 

education  programs; 

comments  due  by  11-15- 

96;  published  10-16-96 
ENERGY  DEPARTMENT 
Property  management: 
Federal  regulatory  review; 

comments  due  by  11-12- 

96;  published  9-11-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 


Fuel  and  fuel  addKves- 
Guam;  anti-dumping  and 
delsfgent  addttization 
rsqulremenls  tor 
conventtonal  gasoline; 
exemption  pelitton; 
comments  due  by  11- 
15-96;  published  10-16- 
96 
Guam;  anti-dumping  and 
delsrgent  additization 
requiremenls  for 
conventional  gasoline; 
exemptkxi  petitnn; 
comments  due  by  11- 
16-86;  published  10-16- 
96 
Air  qualty  implementation 
plans;  approval  and 
promulgatkm;  various 


Alaska;  comments  due  by 
11-12-96;  published  10- 
10-96 
District  of  Cokjmbia; 
comments  due  by  11-12- 
96;  published  10-1006 
Maine;  comments  due  by 
11-14-86;  published  10- 
15-96 
New  Jersey;  comments  due 
by  11-14-96;  published 
10-15-96 
Pennsylvania;  comments 
due  by  11-12-96; 
published  10-10-96 
Tennessee;  comments  due 
by  11-14-96;  published 
10-15-96 
Utah;  comments  due  by  11- 
12-96;  published  10-10-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigrtation  of 
areas: 

Louisiana  et  al.;  comments 
due  by  11-14-96; 
published  10-15-96 
Hazardous  waste: 
identificatnn  and  listing- 
Exduskins;  comments  due 
by  11-14-96;  published 
10-2-96 
Pestickte  programs: 
RiskA>enefit  intormatran; 
reporting  requirements; 
comments  due  by  11-12- 
96;  published  10-25-86 
FARM  CREDIT 
ADMINISTRATION 
Farm  credtt  system: 
Disctosure  to  sharehoMers 
and  investors  in 
systemwide  and 
consolidated  bank  detn 
obligatkyis;  quarterly 
report  comments  due  by 
11-12-96;  published  10- 
11-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 


IV 
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Inter  stale  opefBtor  swvtoaa 
cals  frofn  payphoriM, 
olhar  away-from-lwtTw 
aogr»gatof  locattona,  and 
ootod  calB  trom  priaon 
Inmatet;  chaf<gaa; 
ootrananis  due  by  11-13- 
96;  pubiWwd  10-2346 

Radk)  stations:  table  of 
assignments: 

Florida;  oomments  due  by 

11-12-96:  pubHshed»-30- 

96 
mnols  et  al.;  oommer^s  due 

by  11-12-96;  publshad  9- 

30-96 
South  Carolina;  comments 

due  by  11-12-96; 

publisfied  9-30-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Savings  Association 
Insurance  Fund- 
Base  assessment, 
adjusted  assessment 
and  special  Interim  rate 
schedules;  comments 
due  by  11-15-96; 
pubiahad  10-16-96 

GENERAL  SERVICES 
ADiimiSTRATION 

Federal  Acquisiten  Regulation 

(FAR): 

Contracting  by  negotiation: 
Phase  I  rewrite; 
conirnents  due  by  11-12- 
96;  published  9-12-96 

Contractors  and  offerors; 

certification  requirements 

removed;  comments  due 

by  11-12-96;  publshed  9- 

12-96 
Performance-based 

payments;  comments  due 

by  11-12-96;  published  9- 

10-96 
SirrvUfied  acquisition 

procedures;  comments 

due  by  11-12-96: 

published  9-13-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Admlnlatratlon 

Food  for  human  consumption: 
Food  labekng- 
Free  glutamale  content  of 
foods;  label  information 
requirements;  comments 
due  by  11-12-96; 
published  9-12-96 

INTERIOR  DEPARTMENT 
Laftd  Management  Bureau 

Disposition;  sales: 

Spedai  areas:  State 
irrigation  dtetricts; 
comments  due  by  11-12- 
96:  published  9-13-96 
Forest  management 


TlrrtMr  uee  t>y 
and  homeataadars  on 
pandhig  cMma  and  Irsa 
uae  of  timber  upon  oil 
and  gas  laaaea;  Federal 
regulatory  nuimr, 
oommems  due  by  11- 
12-96;  publshed  9-13- 
96 


Contracting  by  negotiation; 


I 

Federal  regiialory  review; 
comments  due  by  11-15- 
96;  publlahad  10-16-96 
INTERIOR  DEPARTMENT 
rian  ana  vfimine  servioe 
Endangered  and  threatened 
spedee: 

Cactus  ferruginous  pygmy- 
owl;  oomments  due  by 
11-12-96;  published  10- 
1&96 
Northern  copperbeWy  water 
snake;  comments  due  by 
11-15-96;  pubished  9-17- 
96 
MTERiOR  DEPARTMENT 


and  Enforoement  Office 

kvtan  lartds  program: 
Abandorted  mine  land 
reclamation  plan— 
Hopi  Trt)e,  oomments  due 
by  11-15-96:  publshed 
10-16-96 
Permanent  program  and 
abandoned  mine  land 
redamatton  plan 


Kentucky;  comments  due  by 
11-12-96;  publshed  10- 
25-96 

JUSTICE  DEPARTMENT 

Immigration  and 

NatiiralliaMon  Service 

Immigratkxi: 
Agreements  promising  non- 
deportatton  or  other 
immlgratton  benefits: 
comments  due  by  11-12- 
96;  published  9-13-96 
Chikjren  bom  ouiakle  United 
States;  citizenship 
certificate  applications; 
commente  due  by  11-12- 
96;  publshed  9-10^ 

LABOR  DEPARTMENT 

rwwtn  AiiniinM^fltton 
Safety  and  health  standards: 
Exit  routes  (means  of 
egress):  commente  due 
by  1 1-12-96;  publshed  9- 
10-96 
Stete  plans;  devetopment, 
enfcxcement,  etc.: 
California;  comments  due  t>y 
11-12-96:  published  9-13- 
96 
NATIONAL  AERONAUTICS 
AND  SPACE 
AOMHMSTRATION 
Federal  Aoquisitton  Regulation 
(FAR): 


I 

oommante  due  by  11-12- 
96;  publihed  9-12-96 

Contractors  arvl  offerors; 
cartMcatton  requiremente 
removed;  commente  due 
by  11-12-96;  publshed  9- 
12-96 

Performanoe-baaed 
payments;  oonvTwnte  due 
by  11-12-96;  putilahed  9- 
10^ 

Sln^iMed  ecquisilion 
procedurea;  commente 
due  by  11-12-96; 
putjished  9-13-96 
PANAMA  CANAL 


Grand  Canyon  Nattonal 
PwK  CO;  special  fH)M 
rules  in  vidnNy  (SFAR 
No.  50-2)- 
Flght  free  zones  and 

leporting  requiremente 

for  corrwrterciiil 


Shipping  and  navigatton: 
Canal  tola  ralae  and  vessel 
martegemeni  rulea- 
Tol  ratea  Increase  and 
orvdeck  container 
capacity  measurement; 
corTwnente  due  by  11- 
15-96;  publshed  10-16- 
96 
POSTAL  SERVICE 
Domestk:  Meil  Manual: 
Address  oorrectfcxi 
Informalkxi;  commente 
due  by  11-12-96; 
puUtehed  10-10-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securittes: 
Quote  Rute;  continuous  two- 
sided  quotations  from 
oMsr-the-counter  mailcet 
makers  and  exchange 
apedeiiste;  commer4s  due 
by  11-12-96;  publehed  9- 
12-96 
TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Porte  and  watonways  safety: 
Charleston  Haitxx  and 
Cooper  River,  SC;  safety 
zone;  commente  due  by 
11-12-96:  publshed  9-11- 
96 
Regattas  arxj  marine  perades: 
Holday  Boat  Parade  of  the 
Palm  Beaches:  commente 
due  by  11-12-96; 
publshed  10-11-96 
Key  Weet  Super  Boat  Race; 
commente  due  by  11-12- 
96:  published  10-11-96 
TRANSPORTATION 
DEPARTMENT 
Ecorwmic  regulations: 
Passenger  manifest 
information:  commente 
due  by  11-12-96; 
publshed  9-10-96l 
TRANSPORTATION 
DEPARTMENT 
Federal  Avtadon 
Admlnlatration 
Air  traffic  operatir>g  and  IKght 
rules,  etc: 


oonvTwnte  due  by  11- 
14-96;  publshed  10-21- 
96 
Aircraft  producte  and  parte; 

Raptacantent  and 
modMcatlon  parte; 

■  I  II  11  1 1 H  ml     *■ 

stanoBiu  parte 
Interpratelton;  conrtente 
due  by  11-12-96: 
publshed  9-10-96 
Airworthiness  dkecMves: 
ABsort;  commente  due  t>y 
11-12-96;  publshed  9-11- 
96 
Beech;  commente  due  by 
11-15-96;  publshed  10- 
25-96 
Doeing;  oomrrwrite  due  by 
11-12-96;  publshed  10-3- 
96 
Fokker;  commente  due  t>y 
11-12-96:  publshed  10-1- 
96 
HMer  Akcrall  Corp.; 
commente  due  by  11-12- 
96;  publshed  9-13-96 
Jetsfeaam;  oommente  due 
by  11-15-96;  publshed  9- 
16^ 
Saab;  comnwnte  due  t>y  11- 
15-96;  publshed  9-16-96 
Class  E  airspace;  commente 
due  by  11-13^;  publshed 
10-16-96 
TRANSPOfTTATION 
DEPARTMENT 
MarWine  Admlnlalratlon 
Sutteidzed  vessels  and 
operators: 

Maritime  security  program; 
estat>lshment;  oonvnente 
due  by  11-15-96; 
publshed  10-16-96 
TRANSPORTATION 
DEPARTMENT 
Saint  I  awiaiM  a  Saawiay 
Development  Corporation 
Seaway  regulatkXM  and  rules: 
Great  Lakes  Pitotage 
Regulatk)ns;  rates 
increase:  oomrrwrite  due 
by  11-12-96;  publshed  9- 
25-96 
TREASURY  DEPARTMENT 
CustonM  Service 
Customs  relattons  with 
Canada  arxl  Mexico: 
Port  Passenger  Acceleration 
Service  System 
(PORTPASS);  land^xxder 
inspection  programs: 
commente  due  by  11-12- 
96;  publshed  9-12-96 
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Informabon  avaUbiity: 
bxpon  marnest  dara; 
confidential  treatment  of 
shippers'  name  and 
address  informatkxi  on 
Automated  Export  System 
(AES):  oommente  due  by 
11-12-96;  publshed  9-12- 
96 


INFORMATION  ABOUT  THE  8UPEMNTENDENT  OF  DOCUMENTS' SUBSCRIimON  SERVICE 

Know  when  to  expect  your  renewal  node*  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Govenunent  Printing  OfiBce  mails  each  subscriber  only  one  renewal  notice.  You  can 
leain  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  Mag  line  of  your  label  as  shown  in  Ms  example: 


A  renewal  nodce  will  be 
•eiu  afjpRsimatdy  90  dafyt 
before  this  date. 


A  renewal  nodce  will  be 
lent  apfvoodmately  90  day* 
before  ihit  dare. 

/ : 

DEC97R  1  • 


!afr    smith212j 
:john  smith 
:212  main  street 
:  pc»estville  md  20747 


DEC97R  I 


;AFRD0     SMITH212J 

jjCXm  SMITH 

:  212  MAIN  STREET 

:  PC»ESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  diange  year  addreaa:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington.  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Supsrimsndsnt  of  Documents  Subscription  Oder  Form     Chmwourordan 

Ittwmtjfl 


*5468 

UY ESy  please  enter  my  subscnptions  as  f(A3ws: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  nny  order  is  $_ 


(Include 


subscriptions  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $494  ($617.50  foreign)  each  per  year. 

For  privacy,  cttsck  box  below: 

a  Do  not  nnake  nny  name  available  to  other  mailers 

Chsck  method  of  pnymsnt 

a  Checl<  payable  to  Superinterxient  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    iTI-l"] 

□VISA     □  MasterCard   |    |    |    |    Icxpiration d«f ) 


regular  shipping  £uid  handling.)  Price  subject  to  char^ge. 


Ccxnpany  or  paraonal  nam* 


AddttkxMl  addrMa/attantion  Una 


Straat  addraaa 


City.  Stata,  Zip  ooda 


Oaytlma  phona  lfx:iuding  araa  coda 


Purctwaa  ordar  numbar  (optionaO 


typa  or  print) 


II I  I  I  I  I  I  I  I  I  im 

TTisnlir  you  Ibr  your  onterr 

Authortzino  tlgnatura  (^ 

I  lb:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  RA 15250-7954 


■<? 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Charge  your  order. 
It's  easy! 


i^  ^  ^ 


Superintendent  of  Documents  Order  Fonn 

Oder  Pnoceesing  Code 

*  7296  To  fax  your  orders  (202)  51 2-2250 

'-'  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


Check  method  of  payment: 

□  Check  payable  to_Sijperintendent  of  Documents 

□  GPO  Deposit  Account     j    i    ^    ,    '         '      -  ^ 

□  VISA      □  MasterCard 


(expiration  date) 


i     i     1 


J L 


Thank  you  for  your  order! 


4/94 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


*    ■- » 


104th  CongrMS,  2fid  SMSion,  1996 


Pamphlet  prints  of  puMc  laws,  often  refen^  to  as  slip  laws,  are  the  Initial  put)lication  of  Federal 
laws  upon  enactnwnt  and  are  printed  as  soon  as  possible  after  approval  t)y  the  President. 
Legislative  history  references  appear  on  each  law.  Sut>8cription  sen/ice  includes  all  put)iic  laws, 
issued  irregulary  upon  enactment,  for  the  104th  Congress,  2nd  Session,  1996. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washingrton.DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  ttie  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 


Oidv  ProoMakig  Cods: 

*6216 


I    I  YES,  enter  my  subscripdon(s)  as  follows: 


Charge  your  ordtr. 
H'aEatyl 


i^  ^  ^ 


Fax  your  orders  (202)  512-2250 
PboDC  your  orders  (202)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  2nd  Session.  19%  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $  __^ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

_^  Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
O  GPO  Deposit  Account  I    I    I    I     I     I    I    I  -  □ 


(Company  or  PenoiuJ  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Oner  No.) 

May  wc  ankc  your  name/addreaB  avalaMe  to  olter 


YES    NO 


I     I  VISA  or  MasterCard  Account 

TTTTT 


ITTT 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 

Mail  To:   Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


6M 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  artd  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Cod*  of  Factond  Rogutatiofw, 
oomprMng  appraxJmatoly  200  volumM 
and  twiMd  atlMMt  one*  a  yaar  on  a 
quartarly  baaia,  ia  pubNahad  In  24x 
micraflcha  format  and  th*  currant 
yaafa  volumaa  ara  maHad  to 
wbacribafa  aa  iaauad. 


Microfiche  Sabscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulatioiis: 

Current  year  (as  issued):  $264.00 


*5419 


Superintendent  of  Documents  Subscription  Order  Form 


r  ^  ^i 


k.  ^  ^ 


Charge  your  ordtr. 

D   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format;        _  F"  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $433  each        □  Six  months  at  $216.50 

Code  of  Federal  R^ulatkms  (CFRM6)   Q  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  name) 


(Please  type  or  print) 


(AdditkMial  address/attentioo  line) 
(SHeetaddrni) 


Fof  piivaty,  cscck  box  I 

Q  Cto  not  make  my  name  available  to  other  mailers 

Check  HMtbod  of  payiMBt: 

□  Chedc  payable  to  Siq)erintendent  of  Documents 

Q  GPO  Deposit  Account        I    I    I    I    I    I  Tl  -  □ 

□  VISA  Q  MasterCard  I    I    I    I    I  (emiratioH^ 

I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    ITTH 


(aty,Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purehaae  Older  no.) 


(Authorizing  signature)  m6 

namk  yom/oryomr  order! 

Mail  to:    Su|)erintaident  of  Documents 

RO.  Box  371954,  Pitisbutgh.  PA  15250-7954 


Order  Nowl 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Govenunent,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  Usts 
the  agencies  and  functions  (rf  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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Presidential  Documents 


Executive  Order  13023  of  November  6,  1996 

Amendments  to  Executive  Order  12992,  Expanding  and 
Changing  the  Name  of  the  President's  Coimcil  on  Counter- 
Narcotics 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3, 
United  States  Code,  and  in  order  to  change  the  name  of  the  "President's 
Council  on  Counter-Narcotics"  to  the  "President's  Drug  Policy  Council" 
and  to  make  the  Secretaries  of  the  Interior,  Agriculture.  Health  and  Human 
Services,  Housing  and  Urban  Development,  Education,  Veterans  Affairs,  and 
the  Assistant  to  the  President  for  Domestic  Policy,  permanent  members 
of  the  Council,  it  is  hereby  ordered  as  follows: 

Section  1.  The  Council  established  by  Executive  Order  12992  shall  henceforth 
be  called  the  "President's  Drug  Policy  Council." 

Sec.  2.  Section  1  of  Executive  Order  12992  is  amended  by  deleting  "Presi- 
dent's Council  on  Counter-Narcotics"  and  inserting  "President's  Drug  Policy 
Council"  in  lieu  thereof. 

Sec.  3.  Section  2  of  Executive  Order  12992  is  amended  to  read  as  follows: 
"Sec.  2.  Membership.  The  Council  shall  comprise  the: 

(a)  President,  who  shall  serve  as  Chairman  of  the  Council; 

(b)  Vice  President; 

(c)  Secretary  of  State; 

(d)  Secretary  of  the  Treasury; 

(e)  Secretary  of  Defense; 

(f)  Attorney  General; 

(g)  Secretary  of  the  Interior; 
(h)  Secretary  of  Agriculture; 

(i)  Secretary  of  Health  and  Human  Services; 

(j)  Secretary  of  Housing  and  Urban  Development; 

(k)  Secretary  of  Transportation; 

(1)  Secretary  of  Education; 

(m)  Secretary  of  Veterans  Affairs; 

(n)  Representative  of  the  United  States  of  America  to  the  United  Nations; 

(o)  Director  of  the  Office  of  Management  and  Budget; 

(p)  Chief  of  Staff  to  the  President; 

(q)  Director  of  National  Drug  Control  Policy; 

(r)  Director  of  Central  Intelligence; 

(s)  Assistant  to  the  President  for  National  Security  Affairs; 

(t)  Counsel'to  the  President; 

(u)  Chairman,  Joint  Chiefs  of  Staff; 

(v)  National  Security  Advisor  to  the  Vice  President;  and 
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(w)  Assistant  to  the  President  for  Domestic  Policy. 

As  applicable,  the  Council  shall  also  comprise  such  other  officials  of  the 
departments  and  agencies  as  the  President  may,  from  time  to  time,  designate." 


OoolU^^iut^A  ^JiV^^^ 


IFR  Doc.  9fr-28938 
Filed  11-7-96;  8:45  ami 
Billing  code  319V-01-P 


THE  WHITE  HOUSE, 
November  6,  1996. 


57769 


Rules  and  Regulations 


Federal 

Vol.  61,  No.  218 

Friday,  November  8,  1996 


This  section  of  the  FEDERAL  REGISTER 
cootains  regulatory  documents  having  general 
appiicabiity  and  legal  effect,  most  of  which 
are  keyed  to  arxl  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  ae  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  215 

Ptogulation  O;  Dookat  No.  R-0939] 

Loans  to  Executiva  Officars,  Diractors, 
and  Principal  Sharahoidars  of  Mambar 
Banlcs;  Loans  to  Holding  Companias 
and  Affitiatas 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  is  amending  its 
Regulation  O,  which  limits  how  much 
and  on  what  terms  a  bank  may  lend  to 
its  own  insiders  and  insiders  of  its 
affiliates,  in  order  to  permit  insiders  of 
a  bank  and  of  the  bank's  affiliates  to 
obtain  loans  under  company-wide 
employee  benefit  plans.  This 
amendment  conforms  the  regulation  to 
the  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996, 
which  was  recently  passed  by  Congress. 
Currently,  participation  in  such  plans  is 
prohibited  when  loans  under  such  plans 
are  on  terms  not  available  to  the  general 
public. 

The  Board  also  is  amending 
Regulation  O  to  simplify  the  procediu^ 
for  a  bank's  board  of  directors  to 
exclude  executive  officers  and  directors 
of  an  affiliate  from  policymaking 
functions  of  the  bank,  and  thereby  from 
the  restrictions  of  Regulation  O. 

EFFECTIVE  DATE:  November  4, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Baer.  Managing  Senior  Counsel 
(202/452-3236),  or  Gordon  Miller, 
Attorney  (202/452-2534),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only,  Telecommimications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  22(h)  of  the  Federal  Reserve 
Act  restricts  insider  lending  by  banks, 
and  Regulation  O  implements  section 
22(h).  12  U.S.C.  375b;  12  CFR  Part  215. 
Regulation  O  imposes  quantitative 
limits  on  loans  to  insiders  and  requires 
that  such  loans  not  be  on  "preferential" 
terms — that  is,  on  the  same  terms  a 
person  not  affiliated  with  the  bank 
would  receive.  12  CFR  215.4(a).  For  this 
purpose,  an  "insider"  means  an 
executive  officer,  director,  or  principal 
shareholder,  and  loans  to  an  insider 
include  loans  to  any  "related  interest" 
of  the  insider,  including  any  company 
controlled  by  the  insider.  12  CFR 
215.2(h).  Section  22(h)  also  restricts 
lending  to  insiders  of  a  bank's  parent 
bank  holding  company  and  any  other 
subsidiary  of  that  bank  holding 
company.  12  U.S.C.  22(h)(8). 

Widely  Available  Benefit  Plans 

On  September  30, 1996,  in  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA),'  Congress  amended  the 
preferential  lending  prohibition  of 
section  22(h)(2)  by  adding  an  exception 
for  extensions  of  credit  made  pursuant 
to  a  program  that  is  widely  available  to 
all  employees  of  the  lending  bank  and 
does  not  give  preference  to  insiders  over 
other  employees.  The  amendment  to 
section  22(h)  was  effective  September 
30, 1996. 

Previously,  section  22(h)(2) 
prohibited  insiders  from  participating  in 
programs  available  to  all  other 
employees  of  a  lending  bank,  such  as  a 
reduction  or  waiver  of  closing  costs  for 
home  mortgage  loans,  because  members 
of  the  general  public  were  not  entitled 
to  obtain  credit  on  the  same  terms.  The 
legislative  history  of  EGRPRA  indicates 
that  Congress  amended  section  22(h) 
because  participation  by  insiders  in 
programs  as  described  above  would  not 
affect  any  of  the  core  restrictions  on 
insider  lending  under  the  statute.^  In 
other  words,  participation  by  an  insider 
in  a  plan  that  is  widely  available  to 
employees  of  a  bank  would  not 
constitute  abuse  of  the  insider's  position 
and  would  not  substantially  contribute 


to  a  concentration  of  credit  among 
insiders. 

The  Board  is  amending  Regulation  O 
to  conform  to  the  amendinent  in 
EGRPRA.  Consistent  with  section 
22(h)(8),  the  amendment  also  expressly 
includes  loans  to  insiders  of  an  affiliate 
in  the  new  exception.' 

Exclusion  of  Insiders  of  Affiliates  From 
Policymaking  at  a  Bank 

The  Board  previously  published  for 
public  comment  a  proposal  to  simplify 
the  requirements  for  board  of  directors 
action  to  exclude  an  executive  officer  of 
an  affiliate  from  participating  in  major 
policymaking  functions  of  the  lending 
bank.*  Currently,  in  order  to  be  exempt 
from  Regulation  O,  an  executive  officer 
must  be  excluded  by  resolution  of  the 
board  of  directors  of  both  the  lending 
bank  and  the  affiliate  for  which  the 
executive  officer  works.  12  CFR 
215.2(e)(2)(i).  Because  a  bank  has  hill 
control  over  who  participates  in  its 
poUcymaking,  however,  the  Board 
proposed  that  requiring  a  board 
resolution  of  the  affiliate  in  addition  to 
a  board  resolution  of  the  lending  bank 
was  superfluous  and  unduly 
burdensome.  Forty-four  public 
comments  were  received  on  the 
proposal,  of  which  18  generally 
supported  the  simplification  of  the 
resolution  requirements,  with  no 
comments  opposed.  Accordingly,  the 
Board  is  deleting  this  requirement  from 
the  existing  exception  for  executive 
officers  of  affiliates. 

Four  commenters  on  the  proposal  also 
recommended  that  the  resolution 
requirements  be  further  simplified  by 
permitting  a  bank  to  adopt  a  resolution 
hsting  by  name  or  title  only  the  insiders 
of  the  bank  and  its  affiliates  who  are 
authorized  to  participate  in  major 
poUcymaking  functions  of  the  bank  and 
generally  excluding  all  other  persons 
from  participation.  Currently,  the 
regulation  requires  the  executive  officer 
to  be  excluded  by  name  or  title  from 
participating  in  such  functions.  12  CFR 
215.2(e)(2)(i).  Because  a  bank's  board  of 


■  Pub.  L  194-208,  section  2211  (1996). 
'See S.  Rep.  No.  1D4-18S,  104th  Cong.,  ist  Sess. 
25  (1995). 


'  Insiders  of  affiliates  are  eligible  because  they 
are  deemed  to  be  insiders  of  member  banks  for  all 
purposes  under  the  statute.  See  12  U.S.C.  375b(8). 
Thus,  an  insider  of  an  affiliate  would  be  eligible  for 
a  benefit  or  compensation  program  if  the  bank  made 
the  benefit  or  compensation  «iridely  available  to 
employees  of  that  affiliate,  and  did  not  give 
preference  to  insiders  over  other  employees  of  that 
affiliate. 

'  61  FR  196S3  (May  3,  1996). 


57770       Federal  Reguter  /  Vol.  61,  No.  218  /  Friday,  November  8,  1996  /  Rules  and  Regulations 


directors  has  formal  control  over  who 
participates  in  the  bank's  policymaking, 
the  Board  believes  that  an  afnrmative 
resolution  of  the  board  should 
accurately  identify  all  persons 
participating.  Accordingly,  the  Board  is 
amending  the  resolution  requirement  to 
provide  for  such  a  resolution. 

Some  commenters  also  proposed  that 
the  board  of  directors  of  a  bank  holding 
company  be  permitted  to  adopt  a 
resolution  on  behalf  of  its  subsidiaries. 
The  Board  does  not  consider  this 
procedure  to  be  appropriate,  however, 
in  view  of  the  formal  responsibility  of 
a  bank's  own  board  of  directors  to  set 
the  bank's  policy  and  the  variations  that 
exist  among  bank  holding  companies  in 
the  degree  of  influence  they  exercise 
over  internal  policymaking  at  their 
subsidiary  banks.  Another  commenter 
suggested  that  the  requirement  for  a 
board  of  directors  resolution  be  dropped 
entirely.  The  Board  believes  that  the 
resolution  requirement  should  be 
retained,  in  order  to  ensure  that  a  bank's 
major  policymakers  are  identified  at  a 
level  within  the  bank  that  is  qualified  to 
address  the  issue  authoritatively. 

Simultaneously  with  this  notice,  as  a 
resuh  of  a  change  in  the  exemptive 
authority  of  the  Board  under  EGRPRA, 
the  Board  also  is  proposing  an 
amendment  to  Regulation  O  to  permit  a 
bank  to  exempt  directors  of  an  afHliate 
from  the  restrictions  of  Regulation  O. 
The  amended  procedures  described 
above  concerning  the  resolution 
requirements  to  exempt  executive 
officers  of  an  affiliate  also  are  included 
in  the  proposed  amendment  to  exempt 
dire<:tors  of  an  affiliate.  Public  comment 
on  the  amended  procedures  is  requested 
as  part  of  that  proposed  rulemaking. 

Determination  of  Effective  Date 

Becau.se  the  final  rule  is  a  substantive 
rule  that  grants  an  exemption  or  relieves 
a  restriction,  and  the  final  rule 
concerning  participation  by  insiders  and 
insiders  of  affiliates  in  employee  benefit 
plans  is  intended  solely  to  conform  the 
regulation  to  section  22(h).  as  amended 
effet;tive  September  30.  1996.  the  Board 
has  determined,  for  good  cause,  that  the 
final  rule  will  become  effective 
immediately  upon  the  date  of  Board 
action  adopting  the  amendment.  See  5 
U.S.C.  553(d).  The  final  rule  imposes  no 
additional  reporting,  disclosure,  or  other 
new  requirements  on  insured  depository 
institutions  See  12  U.S.C.  4802(b). 

Final  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq]  requires  an  agency  to 
publish  a  final  regulatory  flexibility 
analysis  when  the  agency  publishes  a 
final  rule.  Two  of  the  requirements  of  a 


final  regulatory  flexibility  analysis  (5 
U.S.C.  '>04(b)H-a  succinct  statement  of 
the  need  for,  and  the  objectives  of,  the 
rule,  and  a  summary  of  the  issues  raised 
by  the  public  comments  received,  the 
agency  assessment  thereof,  and  any 
changes  made  in  respmise  thereto — are 
contained  in  the  supplementary 
information  above.  No  significant 
alternatives  to  the  final  rule  were 
considered  by  the  agency. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
amendment  to  Regulation  O  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  that  any  impact  on  those  entities 
should  be  positive.  The  amendment  will 
reduce  the  regulatory  burden  for  most 
banks  by  permitting  insiders  of  banks 
and  insiders  of  their  affiliates  to 
participate  in  lending  programs 
generally  available  to  employees  and  by 
simplifying  the  procedures  for 
exempting  insiders  of  affiliates  from  the 
insider  lending  restrictions  in  general. 

Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  Ch.  35;  5  CFR  Part  1320, 
Appendix  A.l),  the  Board  reviewed  the 
final  rule  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget. 

The  recordkeeping  requirements  are 
authorized  by  12  U.S.C.  375b(10).  This 
information  is  required  to  evidence 
compliance  with  the  requirements  of 
section  22(h)  of  the  Federal  Reserve  Act. 
The  amendment  is  estimated  to  result  in 
some  reduction  in  the  annual  burden  of 
recordkeeping  associated  with 
Regulation  O  for  state  member  banks. 

The  Federal  Reserve  System  may  not 
conduct  or  sponsor,  and  an  organization 
is  not  required  to  respond  to,  this 
information  collection  unless  it  displays 
a  currently  valid  OMB  control  number. 
The  OMB  conU^I  number  is  7100-0036. 

List  of  Subjects  in  12  CFR  Part  215 

Credit,  Federal  Reserve  System, 
Penalties,  Repiorting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  Board's 
authority  under  section  22(h]  of  the 
Federal  Reserve  Act  (12  U.S.C.  375b), 
the  Board  is  amending  12  CFR  Part  215, 
subpart  A,  as  follows: 


PART  215— LOANS  TO  EXECUTIVE 
OFFICERS.  DIRECTORS,  AND 
PRINaPAL  SHAREHOLDERS  OF 
MEMBER  BANKS  (REGULATION  O) 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  248(i).  37Sa(10),  375b 
(9)  and  (10).  1817(k)(3)  and  1972(2](G)(u): 
Pub.  L.  102-242, 105  Stat.  2236. 

2.  Section  215.2  is  amended  by 
revising  paragraph  (e)(2)(i)  to  read  as 
follows:    . 

1215^    DennRkMis. 

•  •  •  *  * 

(e)  •  •  • 

(2)  •  •  * 

(i)  The  board  of  directors  of  the 
member  bank  adopts  a  resolution 
identifying  (by  name  or  by  title)  all 
persons  authorized  to  participate  in 
major  policymaking  functions  of  the 
member  bank,  and  the  executive  officer 
of  the  afliliate  is  not  included  in  the 
resolution  and  does  not  actually 
participate  in  such  major  policymaking 
functions:  and 
•        *        •        •        * 

3.  Section  215.4  is  amended  as 
follows: 

a.  Paragraphs  (a)  introductory  text, 
(a)(1)  and  (a)(2)  are  redesignated  as 
paragraphs  (a)(1)  introductory  text, 
(a)(l)(i)  and  (a)(l)(ii),  respectively; 

b.  A  heading  is  added  to  newly 
designated  paragraph  (a)(1);  and 

c.  A  new  paragraph  (a)(2)  is  added. 
The  additions  read  as  follows: 

1215.4    Qen««i  prohlMtlone. 

(a)  Terms  and  creditworthiness — (1) 
In  general.  *  *  * 

(2)  Exception.  Nothing  in  this 
paragraph  (a)  shall  prohibit  any 
extension  of  credit  made  pursuant  to  a 
benefit  or  compensation  program — 

(i)  That  is  widely  available  to 
employees  of  the  member  bank  and,  in 
the  case  of  extensions  of  credit  to  an 
insider  «f  its  affiliates,  is  widely 
available  to  employees  of  the  affiliates  at 
which  that  person  is  an  insider;  and 

(ii)  That  aoes  not  give  preference  to 
any  insider  of  the  member  bank  over 
other  employees  of  the  member  bank 
and,  in  the  case  of  extensions  of  credit 
to  an  insider  of  its  affiliates,  does  not 
give  preference  to  any  insider  of  its 
affiliates  over  other  employees  of  the 
affiliates  at  which  that  person  is  an 
insider. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  4. 1996. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[PR  Doc.  96-28720  Filed  11-7-96;  8:45  am] 

WLUNO  oooc  tti«-ai-r 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminislratton 

14  CFR  Pert  71 

[Alrapeee  Docket  No.  96^A80-«) 

Removal  of  Claee  ES  Airepaoe; 
Hemingway,  SC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  removes 
Class  E5  airspace  at  Hemingway.  SC. 
There  are  no  longer  any  Instnunent 
Approach  Procedures  (lAP's)  at  the 
Hemingway-Stuckey  Airport.  Therefore, 
there  is  no  longer  a  requirement  for 
Class  E5  airspace  for  the  airport. 

EFFECTIVE  DATE:  0901  UTC.  January  30, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

There  are  no  longer  any  LAP's  at  the 
Hemingway-Stuckey  Airport. 
Consequently,  the  airport  no  longer 
meets  the  criteria  for  Class  E5  airspwce. 
This  action  will  eliminate  the  impact 
that  Class  E5  airspace  has  placed  on 
users  of  the  airspace  in  the  vicinity  of 
the  airport.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  Since  this  action  removes 
the  Class  E5  airspace,  which  eliminates 
the  impact  of  Class  E5  airspace  on  users 
of  the  airspace  in  the  vicinity  of  the 
Hemingway-Stuckey  Airport,  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  Class  E5  airspace  at 
Hemingway,  SC.  There  are  no  longer 
any  LAP's  at  the  Hemingway-Stuckey 
Airport.  Therefore,  there  is  no  longer  a 
requirement  for  Class  E5  airspace  for  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR 11034;  Fefaruaiy  26, 1979);  and  (3) 
does  not  wanant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiiact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sid>jects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  195^ 
1963  Comp..  p.  389;  14  CFR  11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    Qass  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  SC  E5  Hemingway,  SC  (Removed] 

•         »         •         *         * 

Issued  in  College  Park,  Georgia,  on  October 
31,1996. 

Benoy  L.  McGlanmry, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region. 

(FR  Doc.  96-28795  Filed  11-7-96;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  M-ASO-14] 

Amendment  to  Class  E2  Airspace; 
London,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E2  airspace  area  at  London,  KY. 
An  automated  weather  observing  system 
has  been  installed  at  the  London-Corbin 
Airport-Magee  Field.  This  system 
transmits  the  required  weather 
observations  continuously  to  the 


Indianapolis  Air  Route  Traffic  Control 
Center,  which  is  the  controlling  facility 
for  the  airport.  Therefore,  the  Class  E2 
surfece  area  is  amended  from  part  time 
to  continuous. 

EFFECTIVE  DATE:  0901  UTC,  January  30, 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Benny  L.  McGlamery,  Operations 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 
History 

On  July  10, 1996.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
modifying  Class  E  airspace  at  London, 
KY  (61  FR  36313).  This  action  would 
provide  adequate  Class  E2  airspace  for 
IFR  operations  at  the  London-Corbin 
Airp>ort-Macee  Field. 

Interesteof  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  letter  objecting  to  the  proposal  was 
received.  The  commenter  questioned 
the  need  for  controlled  airspace  in  the 
absence  of  air  carrier  operations,  the 
reliability  of  the  automated  weather 
observing  system,  the  certification  date, 
and  other  airports  with  automated 
weather  observing  systems  and 
communications  with  air  traffic  control. 
Controlled  airapace  does  not  exist  as  a 
result  of  air  carrier  operations,  but 
rather  to  accommodate  instrument 
procedures  at  an  airport.  The  automated 
weather  observing  system  operating  at 
London,  KY,  is  an  Automated  Surface 
Observation  System  (ASOS),  not  an 
Automated  Weather  Observation  System 
(AWOS)  as  the  commenter  stated.  The 
ASOS  is  the  official  certified 
government  system,  while  the  AWOS  is 
not.  The  ASOS  was  commissioned  as  an 
"operational"  system  at  London,  KY,  on 
September  18, 1996,  and  is  maintained 
by  dedicated  National  Weather  Service 
(NWS)  technicians,  who  are  on  call  and 
operate  in  accordance  with  strict  time 
parameters.  Other  airports  that  meet  the 
FAA  requirements  for  weather 
observations  and  reporting,  as  well  as 
communications  are  being,  or  will  be, 
processed  for  appropriate  airspace 
action.  Class  E  airspace  areas  designated 
as  a  surface  area  for  an  airport  are 
published  in  Paragraph  6002  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16. 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  this  document  will  be 
published  subsequently  in  the  Order. 
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TIm  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E2  airspace  at 
London.  KY.  An  automated  weather 
observing  system  has  been  installed  at 
the  London-Corbin  Airport — Magee 
Field.  This  system  transmits  the 
required  weather  observations 
continuously  to  the  Indianapolis  Air 
Route  Traffic  Control  Center,  which  is 
the  controlling  facility  for  the  airport. 
Therefore,  the  Class  E2  surface  area  is 
amended  from  part  time  to  continuous. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubiecU  io  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  tbe 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  use.  106(g):  40103.  40113. 
40120:  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp  ,  p  389:  14  CFR  11  69. 


f71.1     [Ar 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996.  and  effective 
September  16.  1996,  is  amended  as 
follows: 

Pamgraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ASO  KY  E2  London.  KY  |R«TMod| 

London-Corfoin  Airport-Mage«  Field,  KY 
(Laf.  37»05'14"  N  .  bng.  84t>4'37  "  W.) 


Within  a  6-niila  radius  of  London-Corbin 
Airport-Magee  Field. 

•         •         •         •         • 

issued  in  College  Park.  Georgia,  on  October 
31.1996. 

Benny  L.  McClanwry. 

Acting  Manager.  Air  Traffic  Division, 

Southern  Region. 

jFK  Doc.  96-28794  Filed  11-7-96:  8:4S  am] 
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14  CFR  Part  71 
[Docket  Na  ee-ACE-IT] 

Amendment  to  Claee  E  Airspace.  Knob 
Nostar.MO 

AOENCY:  Federal  Aviation 
Administration  (FAA).  [XDT. 
ACTION:  Direct  Bnal  rule,  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Whiteman  AFB,  Knob 
Noster.  MO.  A  review  of  military 
instrument  approach  procedures  found 
that  there  is  not  sufficient  Class  E 
airspace  and  requires  an  increase  of  0.5 
mile  extension  to  the  north  in  order  to 
protect  the  point  at  which  arrivals  leave 
1.000  feet  ACL.  The  effect  of  this  rule 
is  to  provide  additional  controlled 
airspace  for  aircraft  executing  the  SLAPs 
at  Whiteman  AFB. 

DATES:  Effective  Date:  March  27. 1997. 
Comment  Date:  Comments  must  be 
received  on  or  before  December  31, 
1996. 

ADDRESSES:  Send  comments  in  triplicate 
to:  Manager,  Operations  Branch,  Air 
Traffic  Division.  ACE-530,  Federal 
Aviation  Administration,  IDocket 
Number  9&-ACE-17.  601  East  12th  St. 
Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  OfHce  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  MfORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Operations  Branch.  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City.  Missouri  64106: 
telephone  (816)  426-3408. 
SUPPLEMENTARY  MF0RMAT10N:  The  FAA 
has  reviewed  the  controlled  airspace  at 
Whiteman  AFB.  Knob  Noster,  MO.  The 
existing  Class  E  airspace  does  not 
protect  the  point  at  which  arrivals  leave 
1,000  feet  AGL.  Therefore,  we  have 
added  a  0.5  mile  extension  to  the  north. 


The  amendment  to  Class  E  airspace  at 
Knob  Noster.  MO,  will  provide 
additional  controlled  airspace  to 
segregate  aircraft  operating  under  Visual 
Flight  Rules  (VFR)  from  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR)  procedures  while  arriving  or 
departing  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to  either 
circumnavigate  the  area,  continue  to 
operate  under  VFR  to  and  from  the 
airport,  or  otherwise  comply  with  IFR 
procedures.  Class  E  airspace  areas 
extending  from  surface  of  the  earth  are 
published  in  paragraph  6000  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  Hnal  rule.  Prevtous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close'of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  InTited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
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should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comnients 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sulMtance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ACE-17."  The  postcard 
will  be  date  stami>ed  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  as  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  regulat(»y 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refierence. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Adnunistration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

PART71-AMEN0ED 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103. 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporated  by  reference  in  14 
CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Pamgraph  6000    Qass  E  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


ACE  NE  E2  Knob  Noater,  MO.  (Revised) 
Knob  Noster.  MO. 

(Lat.  38''43'49"  N.,  long.  93°32'53"  W.) 
Whiteman  TACAN 
(Lat.  38''44'09"  N..  long.  93»33'02"  W.) 
Within  a  4.6-mile  radius  of  Whiteman  AFB 
and  within  1.8  miles  each  side  of  the 
Whiteman  TACAN  185*  radial  extending 
from  the  4.6-mile  radius  to  6.1  miles  south 
of  the  TACAN  and  within  1  mile  each  side 
of  the  Whiteman  TACAN  008"  radial 
extending  from  the  4.6-mile  radius  to  5.1 
miles  north  of  the  TACAN.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airman.  The  efHective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
*         •         •         •         * 

Issued  in  Kansas  City,  MO,  on  October  17, 
1996. 

Herman  J.  Lyans,  fr.. 

Manager,  Air  Traffic  Division.  Central  Begion. 
(FR  Doc.  96-28793  Filed  11-7-96;  8:45  am] 
■UJNO  COM  4S1S-17-M 


SECURITIES  AND  EXCHANGE 
COMMSSION 

17  CFR  Part  201 

tniUlii  Noe.  33-7361;  34-37S12:  IC- 
22310;  IA-1 580] 

Ad)uslm«nts  to  CMI  Monalary  Penalty 
Amounts 

AOENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  implements  the 
Debt  Collection  Improvement  Act  of 
1996,  which  requires  that  the 
Commission  adopt  a  regulation 
adjusting  for  inflation  the  maximum 
amoimt  of  civil  monetary  penalties 
under  the  Securities  Act  of  1933,  the 
Securities  Exchange  Act  of  1934,  the 
Investment  Company  Act  of  1940  and 
the  Investment  Advisers  Act  of  1940. 
EFFECTIVE  DATE:  December  9,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Levine,  Senior  Special 
Counsel,  or  Laura  Leedy  Gansler,  Senior 
Counsel,  Office  of  the  General  Counsel, 
at  (202) 942-0900. 
SUPPLEMENTARY  INFORMATION:  This 
regulation  implements  the  Debt 
Collection  Improvement  Act  of  1996 
("DCL\").'  The  DCL\  amended  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  ("FCPLAA")  ^  to  require 
that  the  Commission  adopt  regulations 
no  later  than  180  days  after  the 
enactment  of  the  statute  and  at  least 
once  every  four  years  thereafter 
adjusting  for  inflation  the  maximum 
amount  of  the  civil  monetary  penalties 
under  the  statutes  administered  by  the 
Commission. 

A  civil  monetary  penalty  is  defined  in 
relevant  part  as  any  penalty,  fine,  or 
other  sanction  that:  (1)  is  for  a  sjjecific 
amount,  or  has  a  maximum  amount,  as 
provided  by  federal  law;  and  (2)  is 
assessed  or  enforced  by  an  agency  in  an 
administrative  proceeding  or  by  federal 
court  pursuant  to  federal  law.  ^  This 
definition  covers  the  monetary  penalty 
provisions  contained  in  the  statutes 
administered  by  the  Commission. 

The  DCIA  requires  that  the  pienalties 
be  adjusted  by  the  cost-of-living 
adjustment  set  forth  in  section  5  of  the 
FCPIAA.'*  The  cost-of-living  adjustment 
is  defined  as  the  percentage  by  which 
the  U.S.  Department  of  Labor's 
Consumer  Price  Index  ("CPI")  for  the 
month  of  June  of  the  year  preceding  the 
adjustment  exceeds  the  CPI  for  the 


'  P.L.  104-134.  aaction  31001(()  (April  26. 1996) 
'28U.S.C.  2461  (1990). 
>M.atS3(2). 
<P.L.  104-134. 
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month  of  |une  for  the  year  in  which  the 
amount  of  the  penalty  was  last  set  or 
adjusted  pursuant  to  law.  The  adjusted 
amounts  are  then  rounded  in 
accordance  with  the  rounding  formula 
set  forth  in  setiion  5  of  the  FCPIAA. 
However,  the  DQA  imposes  a  10% 
maximum  increase  for  each  penalty  for 
the  first  adjustment  pursuant  thereto. 

The  Commission  administers  four 
statutes  which  provide  for  civil 
monetary  penalties:  the  Securities  Act  of 
1933;  the  Se<:urilies  Exchange  Act  of 
1934:  the  Investment  Company  Act  of 
1940:  and  the  Investment  Advisers  Act 
of  1940.  The  last  years  in  which  the 
penalties  administered  by  the 
Commission  were  adjusted  or  set  were 
1936,'*  1988.*  and  1990.^  For  each  of 
these  years,  the  required  CPl  adjustment 
exceeds  10%.  Therefore,  for  this  first 
increase  pursuant  to  the  IXIIA,  the 
Commission  is  directed  by  the  statute  to 
increase  the  maximum  amount  of  each 
penalty  by  10%. 

Accordingly,  the  Commission  is 
adopting  an  amendment  to  17  CFR  201 
to  add  a  new  Subpart  E  increasing  by 
10%  the  amount  of  each  civil  monetary 
penalty  authorized  by  Securities  Act  of 

1933.  the  Securities  Exchange  Act  of 

1934,  the  Investment  Company  Act  of 
1940  and  the  Investment  Advisers  Act 


of  1940.  The  adjustments  set  forth  in  the 
amendment  apply  to  violations 
occurring  after  the  effective  date  of  the 
amendment. 

Because  the  Commission  is  required 
by  statute  to  adjust  the  civil  monetary 
penalties  within  its  jurisdiction  by  10%. 
the  Commission  finds  that  good  cause 
exists  to  dispense  with  public  notice 
and  comment  pursuant  to  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  ("APA").* 
Specifically,  the  Commission  finds  that, 
because  the  adjustment  is  mandated  by 
Congress  and  does  not  involve  the 
exercise  of  Commission  discretion  or 
any  policy  judgments,  pubUc  notice  and 
rx)mment  is  unnecessary.  Therefore,  the 
provisions  of  the  Regulatory  Flexibility 
Act,  which  apply  only  when  notice  and 
comments  are  required  by  the  APA  or 
other  laws,  are  also  not  applicable.' 

This  rule  does  not  contain  any 
collection  of  information  requirements 
as  defined  by  the  Paperwork  Reduction 
Act  of  1995  as  amended.'"  Therefore. 
Office  of  Management  and  Budget 
review  is  not  required. 

List  of  Subfecta  in  1 7  CFR  Part  201 

Administrative  practice  and 
procedure.  Claims,  Confidential 


business  information.  Equal  access  to 
justice.  Lawyers.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  part  201,  title  17,  chapter  II  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  201— nULES  OF  PRACTICE 

Subpert  E — Ad|uctnwnt  ol  CtvN  Monalwy 

^ — ■**  — 
r*vnMim 

201.1001     Adjustment  of  civil  monetary 
penalties. 

Tabk  I  to  Subpart  E— Civil  Mooetary 
Panahy  Inflation  Adiuati— nil 

Subpart  E— Adjustmwit  of  Civil 
Monetary  PvhalttM 

Authority:  Pub.  L  104-134,  110  SUt.  1321. 
1201.1001    Ad)ua«m*nt  Of  dvll  monatary 

As  required  by  the  Debt  Collection 
Improvement  Act  of  1996,  the  maximum 
amounts  of  all  civil  monetary  penalties 
under  the  Securities  Act  of  1933.  the 
Securities  Exchange  Act  of  1934.  the 
Investment  Company  Act  of  1940.  and 
the  Investment  Advisers  Act  of  1940  are 
adjusted  for  inflation  in  accordance 
with  Table  I  to  this  subpart.  The 
adjustments  set  forth  in  Table  I  apply  to 
violations  occurring  after  December  9, 
1996. 


Table  1  To  Subpart  E.— Civil  Monetary  Penalty  Inflation  Adjustments 


U.S.  code  citatKxi 

r                                       -    .      -.      1 

Civii  monetary  penalty  descnptnn 

Year  pen- 
alty amount 
was  last  sat 
bylaw 

Ongjinei  statu- 
tory maximum 
penalty 
amount 

Adjusted  maxi- 
mum penalty 
amount 

SECURITIES  and  ex- 
change COMMIS- 
SION: 

15  use  77t(d)  

FOR  NATURAL  PERSON  

1990 
1990 
1990 
1990 
1990 

1990 

1936 

1988 

1988 

1988 

1990 
1990 
1990 

$5,000 

50.000 

50.000 

250.000 

100,000 

500.000 

100 

10.000 

10.000 

1.000.000 

5.000 
50.000 
50.000 

$5,500 

FOR  ANY  OTHER  PERSON   

55.000 

FOR  NATURAL  PERSON/FRAUD  

55.000 

FOR  ANY  OTHER  PERSON/FRAUD  

275.000 

15  use  78tt(b)     . 
15  use 

FOR    NATURAL    PERSON/SUBSTANTIAL    LOSSES    OR    RISK   OF 

LOSSES  TO  OTHERS 
FOR  ANY  OTHER  PERSON/SUBSTANTIAL  LOSSES  OR  RISK  OF 

LOSSES  TO  OTHERS. 
EXCHANGE  ACT/FAILURE  TO  FILE  INFORMATION  DOCUMENTS, 

REPORTS. 
FOREIGN  CORRUPT  PRACTICES— ANY  ISSUER  

110.000 

550.000 

110 

11.000 

78«(c)(1)(B) 

15  use 

78tf(c)(2)(e) 
15  use  78o- 

FOREIGN    CORRUPT    PRACTICES— ANY    AGENT    OR    STOCK- 
HOLDER ACTING  ON  BEHALF  OF  ISSUER. 
INSIDER  TRADING— CONTROLLING  PERSONS  

11.000 
1.100.000 

1(a)(3). 
15  use  78u-2  

FOR  NATURAL  PERSON  

5.500 

FOR  ANY  OTHER  PERSON  

56.000 

FOR  NATURAL  PERSONA^RAUD  

55.000 

'Sew  15  LI  S  C.  78ff(b))  The  (.Tl  for  June  1936  w«s 
414.  The  (TI  for  |une  1995  wa»  45«  7  Therefoo). 
the  cottof'living  ddjiutment  (actor  for  pnnaltie*  Ml 
or  la*t  aiTMnded  in  1936  la  11  031 

•See  15  U  S.C  78fnc)(l)(B).  7effc(2KC).  78u- 
l(aX3).  The  CPl  for  June  19M  wa«  353  5  The  CPl 
for  )una  1995  wm  456  7.  Therefore,  the  cosl-of 


living  •diuttment  (actor  for  peiultie*  tet  or  last 
amended  in  \9M  ii  1.29. 

'S<w  15  U.S.C.  77t(d).  15  U.S.C  78U-2.  7eu(dK3): 
15  use  80a-«<d).  80a-41(e).  80b-3(i).  0Ot>-9(e).  The 
(71  for  fune  1990  waa  3a«.l.  The  CPl  for  June  1995 
was  456.7.  Therefore,  the  cost-of-living  adjustment 
(actor  for  penalties  set  or  last  amended  in  1990  is 
1.17. 


•5U.S.C.  553(bK3)(B). 
•See  5  U.S.C  801-612. 
•°44  U.S.C  3501  et  leq. 
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TABLE  1  To  Subpart  E.— Civil  Monetary  Penalty  Inflation  AojusTMENTS^-Continued 


U.S.  code  citation 


15  use  78u(d)(3) 


Civil  monetary  penalty  description 


15USC80a-9(d) 


15USe80a-41(e) 


15  use  80b-3(i) 


15  use  80l>-9(e) 


Year  pen- 
alty amount 
was  last  set 
by  law 


FOR  ANY  OTHER  PERSON/FRAUD  

FOR  NATURAL  PERSON/SUBSTANTIAL  LOSSES  TO  OTHERS/ 

GAINS  TO  SELF. 
FOR  ANY  OTHER  PERSONS/SUBSTANTIAL  LOSSES  TO  OTHERS/ 
GAIN  TO  SELF. 

FOR  NATURAL  PERSON 

FOR  ANY  OTHER  PERSON  

FOR  NATURAL  PERSON/FRAUD  

FOR  ANY  OTHER  PERSON/FRAUD  

FOR  NATURAL  PERSON/SUBSTANTIAL  LOSSES  OR  RISK  OF 

LOSSES  TO  OTHERS. 
FOR  ANY  OTHER  PERSON/SUBSTANTIAL  LOSSES  OR  RISK  OF 

LOSSES  TO  OTHERS. 

FOR  NATURAL  PERSON 

FOR  ANY  OTHER  PERSON  

FOR  NATURAL  PERSON/FRAUD  

FOR  ANY  OTHER  PERSON/FRAUD  

FOR  NATURAL  PERSON/SUBSTANTIAL  LOSSES  TO  OTHERS/ 

GAINS  TO  SELF. 
FOR  ANY  OTHER  PERSON/SUBSTANTIAL  LOSSES  TO  OTHER/ 

GAINS  TO  SELF. 

FOR  NATURAL  PERSON 

FOR  ANY  OTHER  PERSON  

FOR  NATURAL  PERSON/FRAUD  

FOR  ANY  OTHER  PERSON/FRAUD  

FOR  NATURAL  PERSON/SUBSTANTIAL  LOSSES  OR  RISK  OF 

LOSSES  TO  OTHERS. 
FOR  ANY  OTHER  PERSON/SUBSTANTIAL  LOSSES  OR  RISK  OF 

LOSSES  TO  OTHERS. 

FOR  NATURAL  PERSON  

FOR  ANY  OTHER  PERSON  

FOR  NATURAL  PERSON/FRAUD  

FOR  ANY  OTHER  PERSON/FRAUD  

FOR  NATURAL  PERSON/SUBSTANTIAL  LOSSES  TO  OTHERS/ 

GAIN  TO  SELF. 
FOR  ANY  OTHER  PERSON/SUBSTANTIAL  LOSSES  TO  OTHERS/ 

GAIN  TO  SELF. 

FOR  NATURAL  PERSON » 

FOR  ANY  OTHER  PERSON  

FOR  NATURAL  PERSON/FRAUD  

FOR  ANY  OTHER  PERSON/FRAUD  

FOR  NATURAL  PERSON/SUBSTANTIAL  LOSSES  OR  RISK  OF 

LOSSES  TO  OTHERS. 
FOR  ANY  OTHER  PERSON/SUBSTANTIAL  LOSSES  OR  RISK  OF 

LOSSES  TO  OTHERS. 


Original  statu- 
tory maximum 
penalty 
amount 


T 


1990 
1990 

1990 

1990 
1990 
1990 
1990 
1990 

1990 

1990 
1990 
1990 
1990 
1990 

1990 

1990 
1990 
1990 
1990 
1990 

1990 

1990 
1990 
1990 
1990 
1990 

1990 

1990 
1990 
1990 
1990 
1990 

1990 


Adjusted  maxi- 
mum penally 
amount 


250.000 
100.000 

500.000 

5.000 

50.000 

50.000 

250.000 

100.000 

500.000 

5.000 

50.000 

50.000 

250,000  i 

100,000  I 

500,000 

5.000 

50.000 

50.000 

250.000 

100,000 

500.000 

5.000 

50.000 

50.000 

250,000 

100,000 

500.000 

5,000 

50,000 

50.000 

250,000 

100.000 

500.000 


275.000 
110.000 

550.000 

5,000 

55.000 

55,000 

275.000 

110.000 

550  000 

5.500 

55.000 

55.000 

275,000 

110,000 

550,000 

5.500 

55,000 

55,000 

275,000 

110.000 

550.000 

5.500 

55.000 

55.000 

275.000 

110.000 

550,000 

5,500 

55,000 

55.000 

275.000 

110.000 

550.000 


Dated:  November  1, 1996. 

By  the  Commission. 
Margarat  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  9&-28596  Filed  11-7-96;  8:45  ami 
MLLMQ  COM  mO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  078-2-0016;  FRL-6«42-q 

Approval  and  Promulgation  of  . 
implafnentation  Plans;  California  State 
Implententatlon  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 


action:  Final  rule. 


summary:  EPA  is  finalizing  a  limited 
approval  and  a  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  February  28. 
1995.  The  revisions  concern  rules  from 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD).  This 
final  action  will  incorporate  these  rules 
into  the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  oxides  of 
nitrogen  (NOx)  and  oxides  of  sulfur 
(SOxT  in  accordance  with  the 
requirements  of  the  Clean  Air.  Act.  as 
amended  in  1990  (CAA  or  the  Act).  The 
rules  concern  the  control  of  NOx 
emissions  fit)m  facilities  in  the 
SCAQMD  with  foiu'  or  more  tons  of  NOx 


or  SOx  emissions  per  year  from 
permitted  equipment.  The  subject 
facilities,  in  order  to  meet  aimual 
emission  reduction  requirements,  will 
participate  in  an  economic  incentive 
program  (EIP)  in  order  to  reduce 
emissions  at  a  significantly  lower  cost. 
This  document  also  serves  to  respond  to 
comments  received  from  the  public  on 
the  February  28, 1995  notice  of 
proposed  rulemaking  (NPRM). 

EFFECTIVE  DATE:  This  action  is  effective 
on  December  9, 1996. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  insp)ection 
at  EPA's  Region  9  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
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Rul«making  Section  (A-5-3),  Air  and 

Toxics  Division.  U.S.  Environmental 

Protection  Agency.  Region  IX.  75 
.  Hawthorne  Street.  San  Francisco.  CA 

94105. 
Environmental  Protection  Agency.  Air 

Docket  (6102).  401  "M"  Street.  S.W.. 

Washington.  D.C.  20460. 
California  Air  Resources  Board, 

Stationary  Source  [)ivision.  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento.  CA  92123-1095. 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive. 

Diamond  Bar,  CA  91765-4182. 
FOR  FURTHER  INF0RMAT10M  COHTACT: 
Kenneth  Israels.  Rulemaking  Section. 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1194. 

aUPPLEMCMTARY  IMFORMATION: 

Background 

On  February  28.  1995  in  60  FR  10819, 
EPA  proposed  granting  limited  approval 
and  limited  disapproval  of  the  following 
rules  into  the  California  SIP.  South 
Coast  Air  Quality  Management  District. 
Regulation  XX.  NOx  and  SOx  Regional 
Clean  Air  Incentives  Market 
(RECLAIM).  Regulation  XX  was  adopted 
by  SCAQMD  on  October  13,  1993.  This 
rule  was  submitted  by  the  California  Air 
Resources  Board  to  EPA  on  March  21. 
1994.  These  rules  were  adopted  as  part 
of  South  Coast  Air  Quality  Management 
District's  efforts  to  achieve  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  in  response  to 
section  182(f)  NCK  reasonably  available 
control  technology  (RACT)  requirements 
of  the  Clean  Air  Act  (CAA).  A  detailed 
discussion  of  the  background  for  each  of 
the  above  rules  and  nonattainment  areas 
is  provided  in  the  NPRM  cited  above 

In  the  NPRM,  EPA  proposed 
conditionally  approving  RECLAIM 
provided  that  the  SCAQMD  submitted 
an  enforceable  commitment  within  one 
year  of  publication  of  the  NPRM  to 
correct  the  deficiencies  cited.  EPA  did 
not  receive  an  enforceable  commitment 
from  SCAQMD  within  one  year  of  the 
publication  of  the  NPRM,  therefore  EPA 
is  finalizing,  as  proposed  in  the 
alternative  in  the  NPRM,  a  simultaneous 
limited  approval  and  limited 
disapproval  under  CAA  provisions 
regarding  plan  submissions  and 
requirements  for  nonattainment  areas. 
As  a  resuh  of  this  limited  disapproval 
EPA  will  be  required  to  impose  highway 
funding  or  emission  offset  sanctions 
under  the  CAA  unless  the  State  submits 
and  EPA  approves  corrections  to  the 
identified  deficiencies  within  18 


months  of  the  effective  date  of  this 
disapproval.  Moreover.  EPA  will  be 
required  to  promulgate  a  Federal 
implementation  plan  (FTP)  unless  the 
denciencies  are  corrected  witiiin  24 
months  of  the  effective  data  of  this 
disapproval. 

On  August  28,  1996  the  State  of 
CaUfomia  submitted  revisions  to  EPA 
which  EPA  believes  address  all  of  the 
deficiencies  dted  in  the  February  28 
1995  NPRM.  Therefore.  EPA  is 
proposing  elsewhere  in  the  Federal 
Relator  today  to  approve  into  the  SIP 
the  August  28. 1996  submittal  which 
addresses  the  cited  deficiencies.  The 
final  approval  of  the  August  28.  1996 
submittal  will  supersede  the  limited 
disapproval  of  the  March  21.  1994 
submittal  and  remove  the  possibility  of 
sanctions  associated  with  this  limited 
approval/limited  disapproval  noted 
above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPRM.  EPA  is  finalizing  the  limited 
approval  of  these  rules  in  order  to 
strengthen  the  SIP  and  finalizing  the 
limited  disapproval  requiring  the 
correction  of  the  remaining  deficiencies. 
The  NOx  and  SOx  RECLAIM  program 
contains  the  following  deficiencies: 

•  the  program  allows  the  use  of 
variances  to  avoid  compliance  with 
program  requirements;  this  results  in 
the  program  failing  to  meet  the 
requirements  of  section  1 10(i)  of  the 
Act, 

•  the  program  does  not  meet  certain 
new  source  review  (NSR)  requirements 
of  the  Act  and  Part  D, 

•  the  program  allows  the  use  of 
Executive  Officer  discretion  in  the 
implementation  of  certain  emissions 
monitoring  provisions:  this  results  in 
the  program  failing  to  meet  the 
requirements  of  section  1 10(i)  of  the 
Act. 

•  the  program's  references  to  other 
programs,  notably  those  involving  the 
use  of  mobile  source  emission  reduction 
credits  (MERCs)  is  inconsistent  with 
section  llO(i)  of  the  Act.  and 

•  the  submittal  does  not  provide  all  of 
the  necessary  demonstrations  to  ensure 
that  the  requirements  of  EPA's  EIP  rules 
are  being  met. 

A  detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  the  NPRM  and  in  the 
technical  support  document  (TSD) 
available  at  EPA's  Region  IX  office  (TSD 
dated  February.  1995).  On  August  28. 
1996  the  State  of  CaUfomia  submitted 
revisions  to  EPA  which  EPA  believes 


address  all  of  the  deficiencies  dted  in 
the  February  28. 1995  NPRM.  Therefore. 
EPA  is  proposing  elsewhere  in  the 
Federal  Register  today  to  approve  into 
the  SIP  the  August  28. 1996  submittal 
which  addresses  the  died  defidencies. 

Beaponae  to  PnbUc  Coaunents 

A  30-day  public  comment  period  was 
provided  in  60  FR  10819.  EPA  received 
conunents  on  a  wide  range  of  issues 
including  the  approval  of  the  overall 
program.  Four  industry  commentors 
supported  full  approval  of  the  program, 
one  environmental  group  opposed 
approval  of  the  program,  and  one 
regulatory  agency  supported  resolving 
program  issues  identified  by  EPA  in  the 
conditional  approval  and  approving  the 
program.  EPA  agrees  with  the 
commentors  supporting  approval  of  a 
federally  enforceable  RECLAIM  program 
and  is  optimistic  that  such  a  program 
will  lead  to  emission  reductions 
necessary  to  achieve  attainment  of  the 
ozone  national  ambient  air  quality 
standard  (NAAQS)  in  the  SCAQMD. 

EPA  also  received  specific  comments 
fix)m  the  public  on  the  following  issues: 
(1)  program  definitions.  (2)  NSR.  (3)  the 
use  of  variances  in  the  program.  (4)  the 
use  of  MERCs  in  the  program.  (5)  EIP 
rule  demonstrations.  (6)  monitoring 
requirements.  (7)  enviroiunental  justice. 
(8)  planning  requirements.  (9)  public 
participation.  (10)  the  program's  penalty 
structure,  and  (11)  RACT.  Following  are 
EPA's  responses  to  these  more  sped  fie 
comments: 

I.  Pmgram  Definitions 

Comments:  Two  industry  groups 
disagreed  with  EPA's  request  to  modify 
or  add  definitions  to  RECLAIM  to 
ensure  that  federal  requirements  relating 
primarily  to  NSR  were  being  met. 
Response:  EPA  believes  that  the 
definitions  cited  are  necessary  to 
demonstrate  that  the  fundamental 
requirements  of  NSR  programs  are  being 
met.  For  example,  the  construction- 
related  definitions  cited  as  deficiencies 
in  the  NPRM  are  necessary  to  ensure 
that  the  statutory  offset  provisions 
found  in  Section  182  of  the  CAA  are 
being  met.  Throughout  the  TSD.  EPA 
dted  the  appropriate  federal 
requirements  to  ensure  that  the  rationale 
for  requiring  modification  or  addition  of 
key  definitions  was  clear. 

With  respect  to  specific  comments 
made  regarding  construction 
definitions,  EPA  believes  that  there  is  a 
fundamental  need  to  address  such 
definitions,  via  rule  language  or  legal 
interpretation,  in  programs  like 
RECLAIM  which  implement  NSR 
requirements  via  trading  mechanisms. 
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2.  NSR  Issues 

a.  Offset  Ratios  and  Tracking  System: 
Comments:  One  environmental  group 
commented  that  the  NSR  offeet  ratio  for 
South  Coast  sources  should  be  greater 
than  1:1.  Two  industry  commentors 
commented  that  a  tracking  system  is  not 
necessary  to  ensure  that  the  statutory 
offseX  ratio  is  being  met  by  sources  in 
South  Coast  in  the  aggregate. 

Response:  EPA  believes  that  the 
statutory  offset  ratios  (1.5:1  or  1.2:1  if  all 
major  sources  apply  best  available 
control  technology — ^BACT)  in  an 
extreme  ozone  nonattainment  area 
should  be  maintained.  EPA  believes  that 
this  requirement  can  be  met  on  an 
aggregate  basis.  [See  discussion  in  EIP 
preamble  at  59  FR  16696,  dated  April  7, 
1994)  In  order  to  meet  this  requirement, 
as  EPA  noted  in  its  NPRM,  a  tracking 
system  is  necessary  to  demonstrate  that 
the  statutory  offset  ratios  are  met.  The 
purpose  of  the  tracking  system  would  be 
to  demonstrate  that  a  balance  of 
reductions  between  non-major  and 
major  sources  both  in  RECLAIM  and 
outside  of  RECLAIM  achieved  the 
statutory  NSR  offset  ratio  (considering 
factors  such  as  the  RECLAIM  declining 
mass  emissions  cap). 

b.  NSR  Analysis  on  a  Trade-by-trade 
Basis: 

Comment:  One  industry  commentor 
stated  that  EPA's  proposed  approval 
would  lead  to  a  NSR  analysis  on  a  trade- 
by-trade  basis  in  RECLAIM. 

Response:  EPA's  understanding  of 
RECLAIM  NSR  is  that  NSR 
requirements  do  not.  with  respect  to  the 
need  to  purchase  offsetting  emissions, 
need  to  be  examined  on  a  trade-by-trade 
basis.  The  NSR  offset  requirements 
would  only  be  triggered  if  a  particular 
facility  exceeded  its  initial  I^CLAIM 
allocation  plus  nontradeable  emission 
allocation.  However,  the  NSR  lowest 
achievable  emission  rate  (LAER) 
requirement  is  one  which  needs  to  be 
examined  on  a  trade-by-trade  basis 
v^ien  such  trades  increase  emissions  at 
an  emissions  unit.  In  these  instances, 
while  NSR  offsets  may  not  be  necessary. 
LAER  must  still  be  applied  to  the 
emissions  unit. 

c.  Incorporation  of  the  Requirements 
of  40  CFR  51.164  into  RECLAIM: 

Comment:  One  industry  commentor 
did  not  believe  that  the  Stack  height 
procedures  found  hi  40  CFR  51.164 
needed  to  be  incorporated  into  the 
RECLAIM  rules. 

Response:  NSR  regulations  must  state 
that  sources  may  not  affect  their 
emissions  by  wecting  a  stack  that  does 
not  meet  the  Stack  height  requirements 
found  in  Section  123  of  the  CAA  and  in 
40  CFR  51.134.  EPA  disagrees  with  th'e 
commoitor. 


3.  The  Use  of  Variances  in  the  RECLAIM 
Program 

Comment:  Two  industry  commentors 
want  the  use  of  variances  from  program 
requirements  in  the  program  while  one 
environmental  group  wants  the  use  of 
variances  out  of  the  program. 

Response:  Section  llO(i)  of  the  Clean 
Air  Act  prohibits  the  use  of  variances  to 
change  the  federally-enforceable  SIP. 
EPA  agrees  with  the  environmental 
group  commentor  in  that  the  use  of  such 
mechanisms  in  a  market  system  may  be 
detrimental  to  the  system's  achievement 
of  clean  air  goals. 

4.  The  Use  of  Mobile  Source  Emission 
Reduction  Credits  (MERCs)  in  the 
Progfnm 

Comment:  One  industry  group  does 
not  believe  MERC  rules  need  to  be  SIP 
approved  prior  to  being  used  in 
RECLAIM  while  one  environmental 
group  believes  that  MERCs  can  not  be 
used  in  RECLAIM  regardless  of  SIP 
approval. 

Response:  EPA  believes  that  MERCs 
can  be  used  in  the  RECLAIM  program  as 
a  means  of  compliance  with  the 
RECLAIM  mass  emissions  cap. 
However,  the  use  of  MERCs  generated 
using  rules  which  have  not  been  SIP 
approved  raises  an  issue  of  whether 
such  uses  are  consistent  with  the 
federally-enforceable  SIP.  EPA  believes 
that  if  the  underlying  rules  used  to 
generate  MERCs  for  RECLAIM 
compliance  piirposes  have  not  been  SIP- 
approved,  the  credits  are  not  federally- 
enforceable.  EPA  believes  that  the 
District  and  EPA  can  work  out  a 
satisfactory  solution  on  this  issue  which 
provides  fedlities  using  such 
unapproved  MERCs  notice  that  such 
credits  are  not  fiederally  enforceable 
(imtil  the  particular  MERC-generating 
rule(s)  are  approved  into  the  SIP)  and 
consequently  users  of  such  credits  may 
be  subject  to  federal  enforcement  action. 

5.  EIP  Rule  Demonstrations 

Comment:  One  industry  group  does 

not  believe  that  the  environmental 

benefit  demonstration  found  at  40  CFR 
51.493(e)(l)(ii)  is  needed  as  other 
program  elements  address  this  issue 
while  one  environmental  group  does  not 
believe  that  the  program  as  a  whole 
meets  the  EIP  requirements. 

Response:  With  resped  to  the 
environmental  benefit  demonstration, 
the  package  EPA  proposed  for  action  on 
February  28, 1995  did  not  address  this 
issue  and  therefore  did  not  meet  the  EIP 
requirements.  However,  EPA  believes 
that,  given  the  RECLAIM  declining  caps' 
rate  of  reduction  goes  beyond  existing 
RACT  requirements,  the  environmental 


benefit  provision  in  the  EIP  can  be  met 
as  a  result  of  the  program's  design. 
With  resped  to  the  program  as  a 
whole  meeting  the  EIP  demonstration 
requirements,  EPA  agrees  that  some  of 
the  requirements  were  not  met  and 
therefore  dted  these  demonstrations  in 
the  NPRM  and  February,  1995  TSD  as 
deficiencies. 

6.  Monitoring  Requirements 

Comment:  One  industry  commentor 
did  not  support  using  the  SlP-approval 
mechanism  to  incorporate  changes  to 
RECLAIM  monitoring  requirements  into 
the  federally-approved  SIP. 

Response:  EPA  intends  to  use  the  SIP- 
approval  mechanism  to  incorporate 
changes  to  monitoring  requirements  in 
RECLAIM  into  the  federally-enforceable 
SIP.  In  the  future,  if  a  generic  set  of 
criteria  to  determine  the  approvability 
of  monitoring  changes  is  developed, 
EPA  may  reconsider  its  position, 
provided  such  criteria  are  SIP-approved. 
Sertion  llO(i)  of  the  Clean  Air  Ad  does 
not  allow  such  changes  to  become 
federally-enforceable  without  a  SIP 
revision. 

7.  Environmental  Justice 

Comment:  One  environmental  group 
does  not  believe  that  EPA  considered 
RECLAIM'S  environmental  justice 
impads  in  its  proposed  adion. 

Response:  RECLAIM  is  a  program 
designed  to  reduce  ozone  precursor 
emissions  from  stationary  sources.  As 
such,  it  is  designed  to  address  the  area- 
wide  ozone  issue  in  the  Los  Angeles 
area,  not  the  localized  toxics  impads 
issue.  As  the  SCAQMD  develops 
regulations  which  regulate  toxic 
emissions,  EPA  will  review  those 
regulations  under  section  112  of  the 
Clean  Air  Ad.  With  resped  to  the 
concern  that  RECLAp^  may  inddentally 
increase  toxic  emissions  as  a  result  of 
trading,  the  RECLAIM  program,  as  noted 
in  the  NPRM,  meets  the  requirements  of 
Sedion  182(eM3)  of  the  CAA  which 
requires  clean  fuels  or  advanced 
controls  for  boilers  which  emit  greater 
than  25  tons  per  year  of  NOx  (see  the 
February,  1995  TSD).  The  majority  of 
emissions  which  can  potentially  be 
traded  in  RECLAIM  are  covered  by  this 
clean  fuels/advanced  controls 
requirement  (see  RECLAIM  supporting 
documentation).  As  a  result,  the  bulk  of 
RECLAIM  emissions  (including  toxic 
emissions)  will  be  controlled  to  a  high 
degree  through  compliance  with  Section 
lB2(e)(3)  of  the  CAA,  which  can  not  be 
met  through  trading.  Further,  SCAQMD 
examined  the  toxic  impacts  of 
RECLAIM  (see  pages  EX-14  and  15  and 
EX-29  and  5-31  of  Volume  1  of  the 
RECLAIM  documentation);  this  analysis 
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shows  that  there  will  be  no  increase  in 
toxic  air  pollutants  as  a  result  of  the 
trading  of  NOx  and  SOx  under  the 
RECLAIM  program.  EPA  has  reviewed 
the  SCAQMD  analysis  and  agrees  with 
its  conclusions  that  there  will  be  little, 
if  any.  impact  on  local  communities  as 
a  result  of  trading  in  RECLAIM  as  most 
of  the  products  of  incomplete 
combustion  (combustion  is  the  primary 
source  of  NOx  emissions  in  RECLAIM) 
are  not  classified  as  hazardous  air 
pollutants  (HAPs).  For  those  incomplete 
combustion  products  which  are 
classified  as  HAPs.  their  impact  on  local 
communities  will  be  addressed  in  the 
SCAQMDs  and  EPAs  toxic  control 
strategies  (see  Section  112  of  the  CAA). 
EPA  believes  that,  as  a  result  of  each  of 
these  factors  (Section  182(e)(3)  of  the 
CAA  controls  and  State,  local,  and 
federal  measures  to  control  toxics)  in 
the  program  design.  EPAs  approval  of 
RECLAIM  is  consistent  with  the  goals 
set  out  in  Executive  Order  12898.  which 
provides  the  framework  for  federal 
agencies  to  address  environmental 
justice  issues. 

8.  Planning  Requirements 

a.  RECLAIM  and  the  1991  Air  Quality 
Management  Plan  (AQMP)  and 
reasonable  further  progress  (RFP): 

Comment:  One  environmental  group 
believes  that  the  program  is  less 
effective  than  the  1991  AQMP  and  that 
it  will  not  show  RFP. 

Response.  EPA's  decision  to  approve 
NOx/SOx  RECLAIM  is  based  on  the 
District  s  lack  of  federally  approved 
rules  regulating  these  source  categories, 
not  on  the  1991  AQMP  which  had.  at 
the  time  of  submittal,  not  been 
approved.  The  RECLAIM  program,  from 
this  perspective,  strengthens  the 
federally  enforceable  SIP  and  is  more 
effective  than  measures  in  an 
unapproved  attainment  plan.  Further, 
the  test  for  the  effectiveness  of  an 
attainment  plan  under  Section  182(c)(2) 
does  not  rely  on  a  single  measure  to 
demonstrate  attainment,  but  relies  on  all 
of  the  measures  in  the  plan  used  to 
achieve  attainment.  As  with  the 
comment  regarding  RECLAIM  and  the 
1991  AQMP.  the  RECLAIM  program 
alone  does  not  have  to  demonstrate 
compliance  with  the  CAAs  RFP 
ref^uirements.  In  Section  182(c)(2)(B)  of 
the  CAA,  RFP  is  defined  over  the  period 
of  1990  to  1996  in  terms  of  VOC 
emission  reductions:  after  1996,  NOx 
emission  reductions  may  be  substituted 
for  VOC  emission  reductions.  EPA 
disagrees  with  the  commentor  that 
RECLAIM  does  not  meet  RFP 
requirements  as  individual  measures  do 
not  shoulder  the  burden  of  meeting 


requirements  taken  on  by  an  entire 
progress  shomng. 

b.  Baselines: 

Comment:  One  environmental  group 
believes  that  the  baselines  have  been 
inflated  causing  the  program  to  fail  to 
meet  pianningrequirements. 

Response:  EPA  recognizes  the  need 
for  EDPs  to  address  economic  inequities 
in  the  design  of  such  programs.  In  the 
case  of  RECLAIM,  as  the  commentor  has 
pointed  out,  baselines  for  some  facilities 
may  have  been  established  in 
recognition  of  such  inequities.  Provided 
that  increases  in  emissions  resulting 
from  the  recognition  of  these  inequities 
are  addressed,  then  there  should  be  no 
failure  of  the  SCAQMD  to  meet  the  CAA 
planning  requirements.  As  noted 
elsewhere  in  this  notice,  individual 
measures  in  an  attainment  plan  need 
not  meet  specific  CAA  planning 
requirements  as  long  as  the  plan  as  a 
whole  demonstrates  attainment. 

9.  Public  Participation 

Comment:  One  environmental  group 
believes  that  the  program  does  not 
provide  enough  public  participation. 

Response:  EPA  believes  that 
RECLAIM  afforded  the  public  ample 
opportunity  to  comment  during  the 
design  of  the  program  and  affords  the 
public  ample  opportunity  to  participate 
during  the  implementation  of  the 
program  via  the  permitting  and  auditing 
processes.  The  development  of 
RECLAIM  used  a  public  process  almost 
unprecedented  in  the  history  of  air 
quality  regulatory  development.  Over  a 
three  year  period  a  steering  committee, 
an  advisory  committee,  and  a  myriad  of 
workgroups  dealing  with  such  issues  as 
socio-economic  impacts,  allocations 
(baselines),  and  energy  impacts  met  on 
a  regular  basis.  RECLAIM  was  adopted 
by  the  SCAQMD  Governing  Board  after 
a  two-session  hearing,  during  which 
issues  such  as  the  baseline-setting 
procedures,  environmental  justice.  NSR. 
public  participation,  and  enforcement 
were  discussed.  In  addition,  the 
RECLAIM  permitting  process  conforms 
to  the  CAAs  NSR  and  Title  V 
permitting  requirements  for  public 
review. 

10.  Penalty  Structure 

Comment:  One  environmental  group 
believes  that  the  penalty  structure  is  too 
lenient. 

Response:  In  crafting  the  RECLAIM 
emission  violation  penalty  structure. 
EPA.  the  SCAQMD,  and  members  of  the 
RECLAIM  Steering  Committee 
conducted  a  thorough  analysis  of  what 
penalties  for  such  violations  are 
appropriate.  In  this  analysis,  the  group 
sought  to  define  appropriate  penalties 


by  examining  the  level  of  deterrence 
necessary  to  discourage  noncompliance 
with  applicable  emission  limits.  EPA 
examined  the  history  of  enforcement  of 
a  variety  of  federal  CAA  programs  to 
discover  what  level  of  deterrence  has 
been  historically  effective.  The  group 
also  linked  the  market  mechanism  to  the 
amount  of  statutory  maximum  penalties 
in  the  RECLAIM  program.  EPA  believes 
that  a  penalty  structure  which  is  based 
on  the  mass  exceedance  of  the  emission 
cap  like  the  one  in  RECLAIM  is  suitable 
for  this  particular  type  of  program.  The 
results  of  this  analysis  led  to  the 
RECLAIM  penalty  scheme. 

U.RACT 

a.  RACT  aggregation: 

Comment:  One  environmental  group 
believes  that  RACT  aggregation  violates 
the  Act. 

Response:  EPA  disagrees  with  the 
commentor.  This  issue  was  thoroughly 
explored  in  Uie  final  EIP  rule.  In  the 
preamble  to  the  final  EIP  rule  EPA 
states: 

"An  EIP  may  allow  sources  subject  to  the 
RACT  requiroment  to  attain  RACT-lovel 
emissions  reductions  in  the  aggregate. 

ISee  59  FR  16695.  dated  April  7. 

1994]  *^ 

Further,  the  EIP  preamble  states: 

"Under  the  EPA's  interpretation,  the 
application  of  the  requirement  to  impose 
RACT  upon  "existing  sources"  meant  that 
RACT  applied  in  the  aggregate,  as  opposed  to 
source  by  source.  This  interpretation,  which 
is  reflected  in  the  Emissions  Trading  Policy 
Statement  |51  FR  43814  (December  4. 1986). 
the  "Bubble  Policy"),  was  upheld  in  NRDC 
V.  EPA.  33  ERC  1657  (4th  Cir.  1991),  an 
unpublished  decision."  (See  59  FR  16703. 
dated  April  7.  1994) 

Finally,  the  final  EIP  rule  preamble 
states: 

"Under  the  1990  Act.  the  EPA  continues  to 
take  the  position  established  under  the  1977 
Act  that  RACT  applies  in  the  aggregate 
because  the  RACT  requirement  of  section 
172(c)(1)  of  the  Act  is  phrased  identically  to 
the  RACT  requirement  of  the  1977  Act  (yis.. 
;'exi8ting  sources").  EPA  does  not  read 
section  182(b)(2)  to  indicate  to  the  contrary. 
Rather,  the  cross-reference  to  section 
172(c)(1)  contained  in  section  182(b)(2) 
indicates  that  RACT  is  to  be  interpreted  in 
the  same  manner  under  section  182(b)(2)  as 
under  section  172(c)(1)."  [See  59  FR  16703- 
16704,  dated  April  7, 1994) 

b.  Long  term  averaging  to  meet  RACT: 

Comment:  One  environmental  group 
believes  that  long  term  averaging  to 
meet  RACT  violates  the  Act. 

Response:  EPA  disagrees  with  the 
commentor.  In  the  preamble  to  the  final 
EIP  rule  EPA  states: 

"The  final  rules  retain  the  proposed 
allowance  for  long-term  emissions 
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averaging,  as  well  as  requirements  that 
States  make  statistical  showings  that 
any  such  emissions  averaging  is 
consistent  with  applicable  RACT,  RFP, 
and  short-term  NAAQS.  These 
statistical  showings  are  necessary  to 
show  equivalency  to,  or  noninterference 
with,  each  of  these  statutory 
requirements,  although  as  a  practical 
matter  the  same  showing  may  suffice  to 
assure  consistency  with  more  than  one 
of  the  requirements.  The  statistical 
showings  should  take  into  account  the 
extent  to  which  emissions  variations 
from  an  individual  source  or  from  all 
sources  are  random  or  systematic  and, 
thus,  the  extent  to  which  the  variations 
can  be  considered  to  be  independent. 
The  showings  must  demonstrate  that  the 
pattern  of  emissions  resulting  from 
relaxed  averaging  periods  would 
approximate  the  pattern  of  emissions 
that  would  occur  without  relaxed 
averaging  periods  to  an  extent  sufficient 
to  reasonably  conclude  that  the  relaxed 
averaging  periods  would  not  interfere 
with  the  statutory  requirements."  (See 
59  FR  16706,  dated  April  7, 1994] 

EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  above- 
referenced  rule.  The  limited  approval  of 
these  rules  is  being  finalized  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rules  strengthen  the  SIP.  However,  the 
rules  do  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule  deficiencies  which  were 
discussed  in  the  NPRM.  Thus,  in  order 
to  strengthen  the  SIP,  EPA  is  granting 
limited  approval  of  these  rules  under 
sections  110(k){3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rules 
into  the  SIP  as  federally  enforceable 
rules. 

At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  these  rules 
because  they  contain  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA,  ahd,  as 
such,  the  rules  do  not  fully  meet  the 
requirements  of  Part  D  of  the  Act.  As 
stated  in  the  NPR,  upon  the  effective 
date  of  this  NFR,  the  18  month  clock  for 
sanctions  and  the  24  month  PIP  clock 
will  begin.  Sections  179(a)  and  110(c).  If 
the  State  does  not  submit  the  required 
corrections  and  EPA  does  not  approve 
the  submittal  within  18  months  of  the 
NFR.  either  the  highway  sanction  or  the 
offset  sanction  will  be  imposed  at  the  18 
month  mark.  It  should  be  noted  that  the 
rule  covered  by  this  NFRM  has  been 
adopted  by  the  SCAQMD  and  is 


(nirrently  in  effect  in  the  SCAQMD. 
EPA's  limited  disapproval  action  will 
not  prevent  SCAQMD  or  EPA  from 
enforcing  this  rule. 

On  August  28, 1996  the  State  of 
California  submitted  revisions  to  EPA 
which  EPA  believes  address  all  of  the 
deficiencies  cited  in  the  February  28, 
1995  NPRM.  Therefore,  EPA  is 
proposing  elsewhere  in  the  Federal 
Re^ster  today  to  approve  into  the  SIP 
the  August  28, 1996  submittal  which 
addresses  the  cited  deficiencies.  The 
final  approval  of  the  August  28, 1996 
submittal  will  supersede  the  limited 
disapproval  of  the  March  21, 1994 
submittal  and  remove  the  possibility  of 
sanctions  associated  with  this  limited 
approval/limited  disapproval  noted 
above. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 


A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 


certify  that  it  does  not  have  a  significant 
impMct  on  any  small  entities  affected. 
Moreover,  due  to  the  natiu«  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  L^.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SI  00 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  will  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
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Court  of  Appeals  for  the  appropriate 
circuit  by  January  7.  1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  aciion  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compound. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1.  1982. 

Dated:  Octobers,  1996. 
Felicia  Marcus. 
Begional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  LI.S.C.  7401-7671q. 

SubfMrt  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(232)  to  read  as 
follows: 

S  52.220    Identtflcatfon  of  plan. 

(c)*   •   * 

(232)  New  regulations  for  the 
following  APCD  were  submitted  on 
March  21.  1994,  by  the  Governors 
designee; 

(i)  Incorporation  by  reference. 
(A)  South  Coast  Air  Quality 
Management  District. 

[1)  Regulation  XX,  adopted  October 
15.  1993. 


DEPARTMENT  OF  COilMERCE 

Nationai  Ooaanic  and  Atmoapharic 
AdministRBtkMt 

50  CFR  Part  679 

[Dodwt  No.  980129019-6019-01:  LO. 
1101 9eA] 

FlahariM  of  tha  Exclualva  Economic 
Zona  Off  Alaaka;  Tannar  Crab  Bycatch 
Allowancaa  for  Vaaaala  Uaing  Trawl 
Qaar  In  Zona  1  of  tha  Baring  Saa  and 
Aiautian  laianda 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Inseason  adjustment;  request  for 
comments. 


IFR  Doc.  96-28594  Filed  11-7-96;  8:45  am) 
WLUNO  COOK  tatcaom 


SUMMARY:  NMFS  has  determined  that 
the  current  bycatch  allowances  of  the 
Chionoecetes  bairdi  [C.  bairdi)  Tanner 
crab  prohibited  species  catch  (PSC) 
limit  allocated  to  the  yellowfin  sole  and 
rock  sole/flathead  soWother  flatfish" 
travyl  fishery  categories  in  Zone  1  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  are  incorrect. 
NMFS  is  respecifying  the  PSC  limit 
apportioned  to  these  categories.  These 
actions  are  necessary  to  achieve  the 
optimum  yield  fit)m  the  groundfish 
fisheries.  They  are  intended  to  promote 
the  goals  and  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP). 
DATES:  1200  hrs.  Alaska  local  time 
(A.l.t.).  November  4.  1996.  until  2400 
hrs.  A.l.t..  December  31,  1996. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  November  19,  1996. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg.  Chief.  Fisheries 
Management  Division,  Attn:  Lori  Gravel. 
Alaska  Region.  NMFS.  P.O.  Box  21668. 
Juneau.  AK  99802-1668.  or  be  delivered 
to  Room  457.  Federal  Building.  709 
West  9th  Street.  Juneau.  AK. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson.  907-486-6919. 
8UPPI.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  FMP  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

Pursuant  to  §679.21(e)(l)(ii)  the  PSC 
limit  of  C.  bairdi  Tanner  crab  caught 


while  conducting  any  trawl  fishery  for 
groundfish  in  Zone  1  of  the  BSAI  during 
any  fishing  year  is  1  million  animals.  In 
accordance  with  §679.21(e)(3)(i)  the 
Final  1996  Harvest  Specifications  of 
Groundfish  (61  FR  4311.  February  5. 
1996)  apportioned  this  PSC  limit  among 
the  trawl  gear  fishery  categories  defined 
at  §679.21(e)(3)(iv)  as  follows:  (1) 
Yellowfin  sole.  250.000  animals;  (2) 
rock  sole/flathead  soIe/"other  flatfish", 
425.000  animals;  (3)  Pacific  cod. 
250,000  animals:  and  (4)  pollock/Alka 
mackerel/other  species.  75.000  animals. 

As  of  October  12.  1996.  80,000 
animals  remain  of  the  C.  baiixii  Tanner 
crab  PSC  limit  to  be  taken  in  the  trawl 
rock  sole/flathead  sole/"other  flatfish" 
category  in  Zone  1.  This  fishery  category 
will  not  reopen  during  1996.  The 
yellowfin  sole  fishery  category  has  no  C. 
bairdi  Tanner  crab  PSC  limit 
apportionment  remaining  in  Zone  1  and 
cannot  harvest  the  45.000  mt  of 
yellowfin  sole  remaining  in  that  species 
total  allowable  catch  (TAG)  in  Zone  1. 
NMFS  has  determined  that  the  Zone  1 
PSC  limit  for  C.  bairdi  Tanner  crab 
apportioned  to  the  yellowfin  sole  and 
rock  sole/fiathead  sole/'other  flatfish" 
fishery  categories  is  incorrectly 
specified  based  on  the  best  available 
scientific  information  pertaining  to 
bycatch  rates  reported  by  NMFS- 
certified  observers.  The  C.  bairdi  Tanner 
crab  PSC  limit  apportioned  to  the 
yellowfin  sole  fishery  category  needs  to 
be  augmented  to  promote  achieving  the 
optimum  yield  ftt)m  the  yellowfin  sole 
fishery. 

Under  §679.25(a)(l)(iii).  the 
Administrator.  Alaska  Region.  NMFS,  is 
adjusting  the  C.  bairdi  Tanner  crab  PSC 
limit  by  (1)  increasing  the 
apportionment  specified  for  the 
yellowfin  sole  fishery  category  in  Zone 
1  by  80,000  animals,  resulting  in  an 
adjusted  apportionment  of  330.000 
animals  for  this  fishery,  and  (2) 
decreasing  the  apportionment  specified 
for  the  rock  sole/flathead  sole/"olher 
flatfish"  fishery  category  in  Zone  1  by 
80.000  animals,  resulting  in  an  adjusted 
apportionment  of  345,000  animals  for 
this  fishery.  This  adjustment  is 
necessary  to  prevent  the  underharvest  of 
the  BSAI  yellowfin  sole  TAG  and  is 
authorized  pursuant  to 
§679.25(a)(2)(i)(C). 

As  required  by  §  679.25(b).  all 
information  relevant  to  this  inseason 
adjustment,  including  the  effect  of 
overall  fishing  effort  within  the 
statistical  area  and  economic  impacts  on 
affected  fishing  businesses,  was 
considered.  Current  C.  baiixii  Tanner 
crab  bycatch  allowances  in  Zone  1  will 
prevent  harvest  of  the  remaining  45,000 
mt  of  yellowfin  sole  remaining  in  that 
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species  TAG  and  will  not  promote 
optimimi  yield  of  groundfish  and  will 
result  in  economic  harm  to  fishermen 
and  processors  who  would  otherwise 
participate  in  that  fishery.  Interested 
persons  are  invited  to  submit  comment 
in  writing  (see  ADDRESSES). 

Classification 

This  action  is  taken  under  §  679.25 
and  §679.20. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  public 
notice  and  comment  on  the  inseason 
adjustment.  Immediate  effectiveness  is 
necessary  to  prevent  foregone  revenue 
to  the  yellowfin  sole  fishery,  which 
would  otherwise  be  prevented  from 
conducting  operations  in  Zone  1. 

This  action  is  exempt  from  review 
under  E.O. 12866. 

Authority:  16  U.S.C.  1801.  et  seq. 

Dated:  November  1, 1996. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  96-28717  Filed  11-04-96;  5:00  pm) 
BtLUNQ  CODE  3610-22-F 


50  CFR  Part  679 

[Dodwt  Na  960129019-6019-01;  LO. 
110496B] 

Fisheries  of  tha  Exclusiva  Eoonomic 
Zona  Off  Alaska;  Pacific  Cod  t>y 
Vassals  Using  Hook-and-Una  Qaar  in 
the  Baring  Sea  and  Aiautian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  vessels  using 
hook-and-line  gear  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  because 
the  1996  Pacific  halibut  bycatch 
mortality  allowance  apportioned  to  the 
Pacific  cod  hook-and-line  fishery  in  the 
BSAI  has  been  reached. 
EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.),  November  5, 1996.  until 
2400  hrs,  A.l.t.,  December  31. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPI.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  5ie  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 


(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  imder 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  1996  Pacific  hahbut  bycatch 
mortality  allowance  for  the  hook-and- 
line  Pacific  cod  fishery,  which  is 
defined  at  §  679.21(e)(4)(ii)(A).  is  800  mt 
(61  FR  4311.  February  5. 1996). 
The  Administrator  (formerly 
"Director"),  Alaska  Region,  NMFS.  has 
determined,  in  accordance  with 
§  679.21(e)(8),  that  U.S.  fishing  vessels 
participating  in  the  Pacific  cod  hook- 
and-line  fishery  in  the  BSAI  have  caught 
the  1966  Pacific  halibut  bycatch 
mortality  allowance.  Therefore.  NMFS 
is  closing  directed  fishing  for  Pacific 
cod  by  vessels  using  hook-and-line  gear 
in  the  BSAI. 

This  action  is  taken  under  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 
Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  4, 1996. 
Gary  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(PR  Doc.  96-28808  Filed  11-05-96;  3:53  pm] 
BlUJUa  CODE  361»-22-F 
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Proposed  Rules 


Federal  Rcgiatar 

Vol.  61.  No.  218 

Friday.  November  8,  1996 


This  sactiofi  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prkx  to  the  adoption  ol  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marttating  Sarvica 

7  CFR  Parta  932  and  944 
[Docket  No.  FV-0e-«J2-2-PR] 

Olivaa  Qrown  In  Califomia  and 
Importad  Olivaa;  Eatabllatimant  of 
Minimum  Quality  Raqulramanta  for 
Califomia  and  Importad  Olivaa,  and 
Ravlalon  of  Outgoing  Inapactlon 
Raquiramanta  and  Procaduraa  for 
Califomia  Olivaa 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposal  invites 
comments  on  the  establishment  of 
minimum  quality  requirements  for 
Califomia  olives  under  Marlteting  Order 
932  and  imported  olives  to  replace 
grada  requirements  currently  in  effect 
which  are  based  on  the  U.S.  Standards 
for  Grades  of  Canned  Ripe  Olives 
(standards).  This  proposal  would  also 
revise  outgoing  inspection  requirements 
and  procedures  for  Califomia  olives. 
This  action  is  expected  to  result  in 
reduced  handling  costs,  especially 
inspection  costs,  and  improved 
consumer  satisfaction. 

DATES:  Comments  must  be  received  by 
November  25.  1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fmit  and  Vegetable  Division. 
AMS,  USDA.  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
Fax  #  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Do<;ket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter.  Marketing  Specialist, 
Califomia  Marketing  Field  Office. 
Marketing  Order  Administration 


Branch.  F&V.  AMS,  USDA.  2202 
Monterey  Street,  suite  1028.  Fresno. 
Califomia  93721;  telephone  (209)  487- 
5901;  Fax  #  (209)  487-5906;  or  Caroline 
Thorpe,  Marketing  Specialist.  Marketing 
Order  Administration  Branch.  F&V. 
AMS.  USDA,  room  2522-S.  P.O.  Box 
■    96456,  Washington.  D.C.  20090-6456; 
telephone  (202)  720-6139;  Fax  #  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  )ay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  P.O.  Box  96456.  room  2523-S. 
Washington.  DC.  2009Q-6456; 
telephone  (202)  720-2491;  Fax  #  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Order  No.  932  (7  CFR  Part  932).  as 
amended,  regulating  the  handling  of 
olives  grown  in  Califomia.  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C  601-674).  hereinafter 
referred  to  as  the  "Act." 

This  proposed  rule  is  also  issued 
under  section  8e  of  the  Act,  which 
provides  that  whenever  certain 
specified  commodities,  including  olives, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  mle  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  mle  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 


order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  mle  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  alter  the  date  of  the 
entry  of  the  mling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disprop>ortionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  mies  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  g^up  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility, 
hnport  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  5  handlers  of  olives  who  are 
subject  to  regulation  under  the  order, 
and  approximately  1,350  producers  of 
olives  in  the  regulated  area.  There  are 
approximately  25  importers  of  olives 
subject  to  the  olive  import  regulation. 
Small  agricultural  service  firms,  which 
includes  handlers  and  importers,  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
None  of  the  handlers  is  considered  a 
small  entity,  but  the  majority  of  olive 
producers  and  importers  may  be 
classified  as  small  entities. 

The  Califomia  Olive  Committee 
(committee)  met  on  March  27.  1996,  and 
unanimously  recommended  establishing 
minimum  quality  requirements  to  be 
incorporated  within  the  mles  and 
regulations  of  the  order  and  revising 
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outgoing  inspection  requirements  and 
procedures.  At  a  meeting  on  July  10, 
1996.  the  committee  recommended  a 
-  change  in  their  recommendations  of 
March  27. 1996,  with  regard  to  an 
outgoing  inspection  requirement. 

Currently  under  the  marketing  order, 
incoming  inspection  requirements  at 
§  932.51  require  handlers  to  weigh  and 
■size-grade  olives  prior  to  processing, 
and  dispose  of  non-canning  size 
(undersized)  olives  into  appropriate 
non-canning  outlets.  Such  weighing  and 
size-grading  is  done  under  the 
supervision  of  the  Federal  or  Federal- 
State  Inspection  Service.  These 
requirements  provide  the  basis  for 
handler  payments  to  producers,  and 
ensure  that  olives  are  properly  sized 
into  the  various  canning  and  non- 
canning  size  categories. 

Once  the  olives  have  been  size- 
graded,  they  are  stored  in  tanks, 
ensuring  that  the  various  sizes  of  olives 
remain  segregated.  Non-canning  size 
olives  are  disposed  of  into  appropriate 
outlets,  such  as  in  frozen  or  acidified 
forms,  or  crushed  for  oil. 

Outgoing  inspection  requirements  at 
§932.52  and  §932.149  specify  the 
minimum  quality  of  canned  ripe  olives 
as  a  modified  U.S.  Grade  C  as  certified 
by  inspectors  of  the  USDA,  Processed 
Products  Branch  (PPB).  Certification  as 
to  grade  provides  handlers  and  their 
customers  with  a  uniform  level  of 
quality  familiar  to  both  parties.  The 
outgoing  inspection  requirements  also 
ensure  that  canned  ripe  olives  meet 
applicable  size  designations  prior  to 
shipment.  Two  methods  of  outgoing 
inspection  are  authorized:  a  Quality 
Assurance  Program  (QAP)  approved  by 
the  PPB  or  in-line  inspection. 

This  mle  adds  the  option  of  lot 
inspection  to  assist  handlers  in  reducing 
inspection  costs.  Currently,  during  in- 
Une  inspection,  an  inspector  is  required 
to  be  present  any  time  olives  are  in  the 
final  stage  of  processing  prior  to 
packaging.  The  current  cost  for  an 
inspector  ranges  from  $34.00  to  $42.00 
per  hour.  For  an  8-hour  day  the  cost  of 
one  inspector  ranges  from  $272.00  to 
$328.00.  Because  of  this.handlers  may 
benefit  from  economies  of  scale:  the 
more  olives  produced,  the  less  cost  per 
can  of  olives. 

In  1994,  QAPs  were  added  as  an 
option  to  reduce  inspection  costs.  Under 
QAPs.  savings  are  more  likely  to  accme 
to  larger-volume  handlers,  who  are  more 
Ukely  to  have  sufficient  olives  to  operate 
year-round  and  realize  savings  by 
employing  trained  quaUty-control 
personnel.  When  there  is  a  large  crop, 
more  handlers  may  benefit  from  QAPs 
for  similar  reasons. 


Adding  lot  inspection  wiU  offer 
handlers  a  less-costly  inspection  option. 
During  lot  inspection,  an  inspector  does 
not  need  to  be  present  during  the  final 
processing,  unlike  in-line  inspection. 
However,  an  inspector  will  inspect  a 
statistical  percentage  of  a  lot  of  olives 
whether  the  lot  is  large  or  small.  Thus, 
there  is  less  benefit  of  economies  of 
scale  because  for  large  lots  more  olives 
will  be  inspected  and  for  small  lots 
fewer  olives  will  be  inspected. 

The  committee  recommended  changes 
in  some  of  the  inspection  requirements 
to  reduce  handlers'  costs,  especially  the 
costs  of  inspection,  and  to  address  the 
concerns  of  consumers  of  canned  ripe 
olives.  The  changes  would  simplify  the 
inspection  process  by  eliminating  steps 
which  have  been  made  unnecessary  by 
modem  olive  processing  and  pitting 
equipment.  This  would  reduce  handling 
costs,  including  inspection  costs, 
thereby  improving  retiuTis  to  Califomia 
producers  and  handlers.  Similar  cost 
savings  should  accrue  to  importers 
because  of  simplified  inspection 
procedures. 

The  changes  would  also  address 
consumer  concerns,  as  identified 
through  a  1995  consumer  survey  which 
the  committee  undertook.  Surveyed 
consumers  indicated  that  flavor,  color, 
and  character  (softness)  are  quality 
criteria  most  important  to  them.  The 
changes  would  address  consumer 
concerns  by  evaluating  quality  based 
upon  those  criteria.  This  would  ensure 
that  consumer  satisfaction  is  met. 
benefitting  the  Califomia  olive  industry, 
iniporters,  and  consumers. 

Therefore,  the  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Establishment  of  Minimum  Quality 
Requirements 

Currently,  §932.149  specifies  that 
canned  olives  meet  a  minimum  grade 
requirement  of  a  modified  U.S.  Grade  C. 
Additional  specific  requirements  are 
established  for  the  various  styles  of 
canned  ripe  olives,  including  whole, 
pitted,  broken  pitted,  halved,  segmented 
(wedged),  sliced,  and  chopped  styles. 
Section  932.149  references  various 
definitions  from  the  standards. 

In  place  of  these  grades  and 
definitions,  the  committee  has  proposed 
a  set  of  minimum  quality  requirements 
for  four  styles  of  canned  olives:  (1) 
Whole  and  pitted  style  olives;  (2)  sliced, 
segmented  (wedged),  and  halved  style 
olives;  (3)  chopped  style  olives;  and  (4) 


broken  pitted  olives.  These  quality 
requirements  include  criteria  pertaining 
to  flavor,  saltiness,  color,  character 
(softness),  uniformity  of  size  and 
freedom  from  defects.  These  factors  are 
similar  to  those  currently  specified  in 
the  standards  and  handling  regulations, 
and  have  been  determined  to  be  of 
importance  to  consumers  through  the 
committee's  consumer  survey. 

Olives  are  currently  graded  based 
upon  five  factors:  flavor,  saltiness,  color, 
character  (softness),  and  defects. 
Currently.  Table  lin  §932.149  only  sets 
limits  for  defects  of  canned  ripe  ohves. 
Limits  for  the  other  four  factors,  flavor, 
saltiness,  color,  and  chfiracter.  are 
defined  in  the  standards.  In  place  of 
Table  I,  based  upon  information  from 
the  1995  consumer  survey,  the 
committee  has  proposed  establishing 
four  new  tables  which  would  specify 
the  limits  for  defects  for  each  of  the 
canned  ripe  olive  styles  (whole  and 
pitted  styles;  sliced,  segmented 
(wedged),  and  halved  styles;  chopped 
style;  and  broken  pitted  style).  The  new- 
tables  would  also  define  the  limits  of 
the  four  characteristics  (flavor,  saltiness, 
color,  and  character)  currently  defined 
in  the  standards.  The  four  new  tables 
would  provide  all  the  definitions  and 
tolerances  necessary  to  establish 
minimum  quality  requirements  in  place 
of  grade  requirements. 

"To  effectuate  the  proposed 
establishment  of  minimum  quality 
requirements,  references  to  "grade"  in 
§932.149  would  be  replaced  with 
"quality",  canned  broken  pitted  olives 
would  be  defined  separately  in  a  new 
paragraph  designated  as  (a)(4),  and  four 
new  tables  depicting  minimum  quality 
requirements  for  (1)  caimed  whole  and 
pitted  olives;  (2)  canned  sliced, 
segmented  (wedged),  and  halved  olives; 
(3)  canned  chopped  style  olives;  and  (4) 
canned  broken  pitted  style  olives  would 
be  added  to  §  932.149,  replacing  the 
current  Table  1. 

In  conforming  changes,  the  word 
"grade"  would  be  replaced  with  the 
words  "minimum  quality"  or 
"minimum  quality  requirements."  as 
necessary,  in  §932.150.  §932.153.  and 
§932.155. 

Section  932.149(a)(2)  currently  sets 
the  tolerance  for  identifiable  pieces  of 
pit  caps,  end  slices,  and  slices  at  5 
percent,  by  weight,  for  canned  chopped 
style  olives.  The  committee 
recommended  a  relaxed  tolerance  of  10 
percent,  by  weight,  in  an  effort  to 
encourage  handlers  to  cut  olives  of  the 
chopped  style  in  larger  pieces.  The 
committee  was  concerned  that  canned 
chopped  style  olives  are  currently 
chopped  too  finely,  rendering  the 
product  nearly  an  olive  "flour"  rather 
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than  identiPiable  pieces  of  olives 
consumers  indicated  they  preferred. 
This  change  would  reduce  the  costs  of 
packing  canned  chopped  style  olives. 

The  committee  recommended  that  the 
definition  of  "broken  pitted"  olives  be 
modified  from  the  definition  provided 
in  the  standards.  To  accomplish  this, 
the  committee  proposed  a  modified 
definition  in  §932.149  of  the 
regulations.  The  current  definition  is 
considered  too  restrictive  by  the 
committee.  Under  the  current 


definition,  broken  pitted  olives  are 
defined  as  "olives  [whichl  consist 
substantially  of  large  pieces  that  may 
have  been  broken  in  pitting  but  have  not 
been  sliced  or  cut."  Currently,  each 
handler  packing  broken  pitted  olives  is 
prohibited  from  using  olives  which  have 
been  improperly  pitted  but  unbroken 
because  the  olives  have  not  been 
"broken"  in  the  pitting  process. 
(Improperly  pitted  olives  do  not  contain 
pits  or  pit  fragments.)  Each  such 
handler,  therefore,  pays  an  employee  to 
"break"  the  unbroken,  improperly 
pitted  olives  so  that  such  olives  meet 
the  requirement  for  broken  pitted  olives. 
As  recommended  by  the  committee,  the 
^    proposed  definition  for  broken  pitted 
olives  would  delete  the  word 
"substantially."  thereby  permitting  a 
greater  percentage  of  unbroken, 
improperly  pitted  olives  to  be  included 
in  the  broken  pitted  style  category.  Such 
change  is  intended  to  reduce  the  costs 
of  packing  broken  pitted  olives  while 
maintaining  the  quality  of  the  product. 
The  committee  further  recommended 
basing  outgoing  inspections  on  a  pass- 
fail  basis,  eliminating  the  requirement 
that  the  inspection  service  certify  that 
canned  ripe  olives  are  either  Grade  A. 
Grade  B.  or  Grade  C.  Under  a  pass-fail 
outgoing  inspection,  canned  ripe  olives 
would  either  meet  the  minimum  quality 
requirements  and  pass  inspection,  or 
fail  to  meet  the  minimum  quality 
requirements  and  not  pass  inspection. 
There  would  be  no  need  to  calculate  the 
grade  of  each  sample  in  order  to  assign 
Grade  A.  Grade  B.  or  Grade  C. 
Elimination  of  the  requirement  to  certify 
to  a  grade  would  simplify  the  inspection 
of  such  olives,  thereby  reducing 
inspection  time  and  overall  inspection 
costs. 

Authorized  Methods  of  Outgoing 
Inspection 

Pursuant  to  §  932.52  of  the  order  and 
§932,152  of  the  current  outgoing 
regulations,  handlers  are  required  to 
maintain  continuous  in-line  outgoing 
inspection  or  a  certified  QAP.  Under 
continuous  in-line  outgoing  inspection, 
at  least  one  inspector  must  be  present  at 
all  times  when  a  plant  is  in  operation  to 


make  in-process  checks  on  the 
preparation,  processing,  [Mcking,  and 
warehousing  of  all  products.  The 
current  cost  for  an  inspector  ranges  from 
$34.00  to  $42.00  per  hour.  For  an  8-hour 
day  the  cost  of  one  inspector  ranges 
from  $272.00  to  $328.00. 

By  contrast,  under  a  QAP,  each 
certified  plant  has  trained  quality- 
control  personnel  who  perform  most  of 
the  same  functions  as  a  PPB  inspector. 
The  PPB  inspectors  continue  to  issue 
certificates  of  inspection  based  upon  the 
outgoing  inspection  records  maintained 
by  the  certified  quality-control 
personnel.  These  records  are  verified 
through  spot-checks  and  samples  taken 
by  PPB  inspectors. 

A  QAP  may  decrease  outgoing 
inspection  costs  for  a  handler  compared 
to  inspection  costs  under  continuous  in- 
line outgoing  inspection.  However,  cost 
savings  under  a  QAP  accrue  more  to 
larger-volume  handlers,  who  are  more 
likely  to  have  sufficient  olives  to  operate 
year-round  and  realize  savings  by 
employing  trained  quality-control 
personnel.  When  there  is  a  large  crop, 
more  handlers  may  benefit  from  a  QAP 
for  similar  reasons.  However,  olive  crop 
sizes  may  vary  substantially  from  one 
year  to  the  next  due  to  the  alternate- 
bearing  characteristics.  This  variability 
further  reduces  the  efficiency  of 
operations  at  most  of  the  olive 
processing  plants  and  the  cost-savings 
of  QAP.  since  handlers'  fixed  costs  must 
be  paid  independent  of  the  size  of  the 
crop. 

To  enable  handlers  to  minimize  their 
inspection  costs,  the  committee 
recommended  that  handlers  be  allowed 
to  utilize  any  inspection  method 
permitted  by  PPB.  so  that  each  may 
choose  the  method  most  economical  for 
their  operations.  Thus,  in  addition  to  a 
QAP  and  in-line  inspection,  lot 
inspection  would  also  be  authorized  for 
meeting  outgoing  inspection 
requirements.  Under  lot  inspection,  a 
specified  number  of  containers  of  the 
same  size  and  type,  containing  olives  of 
the  same  type  and  style,  at  the  same 
location,  are  inspected.  Lot  inspection 
occurs  after  processing,  rather  than 
during  processing.  Inspecting  by  lot  has 
the  potential  to  reduce  costs  for 
handlers  because  lot  inspection  does  not 
require  the  presence  of  an  inspector  at 
all  times  while  olives  are  being 
processed. 

To  effectuate  this  change,  paragraphs 
(a)  and  (b)(1)  of  §  932.152.  Outgoing 
regulations,  would  be  revised  to  add 
authority  for  handlers  to  use  either 
continuous  in-line  outgoing  inspection, 
QAP.  or  lot  inspection.  Because  lot 
inspection  does  not  require  the  presence 
of  an  inspector  at  all  times  during  the 


processing  of  olives,  paragraph  (b)(1) 
would  also  be  revised  by  deleting  the 
final  sentence,  thereby  removing  the 
requirement  that  an  inspector  be  present 
when  olives  are  processed.  This  change 
is  expected  to  reduce  overall  inspection 
costs  by  eliminating  overtime  hours 
which  accrue  when  an  inspector  is 
required  to  remain  in  an  olive 
processing  plant  at  all  times  while 
processing  is  underway.  Under  this 
proposal,  for  example,  an  inspector 
could  work  a  fixed  shift,  first  providing 
lot  inspection  on  olives  processed 
during  the  previous  night,  then 
converting  to  in-line  outgoing 
inspection  for  the  remainder  of  the  shift. 

Outgoing  Inspection  for  Size  of 
Canning-Size  Olives 

The  committee  also  recommended 
revising  the  current  requirements  that 
canning-size  olives,  which  have  been 
sized  and  stored  in  tanks  prior  to 
pitting,  be  inspected  for  size  prior  to 
packaging.  Currently,  such  olives  are 
required  under  incoming  inspection 
requirements  to  be  weighed  and  size- 
graded.  Olives  are  then  stored  in  tanks 
prior  to  processing.  The  outgoing 
requirements  mandate  that  such  olives 
be  submitted  for  size  inspection  prior  to 
packaging.  However,  handlers  size 
olives  upon  receipt  and  keep  the  sizes 
separate  throughout  the  packaging 
process  because  doing  so  facilitates 
more  efficient  operation  of  modem 
processing  and  pitting  equipment. 
Eliminating  the  requirement  for 
inspection  for  size  prior  to  packaging 
would  simplify  the  inspection  process 
and  reduce  overall  inspection  costs 
while  maintaining  the  integrity  and 
quality  of  canned  ripe  olives. 

To  e^ectuate  this  change,  paragraph 
(b)(2)  of  §  932.152  would  be  deleted. 
This  deletion  would  necessitate  the 
redesignation  of  paragraph  (b)(1)  as  (b). 

However,  olives  which  are  smaller 
than  authorized  for  use  as  canned  rif)e 
olives  (undersized  olives)  would  still  be 
held  under  surveillance  by  the 
inspection  service,  as  required  in  the 
incoming  inspection  requirements  and 
specified  in  paragraph  (e)(2)  of 
§932.151.  since  handlers  must  dispose 
of  such  olives  into  appropriate  outlets, 
such  as  in  frozen  or  acidified  forms,  or 
crushed  for  oil. 

Outgoing  Inspection  for  Size  of  Limited- 
Use  Olives 


Section  932.152,  paragraphs  (g)(1)  and 
(g)(2).  of  the  current  outgoing 
regulations  specify  that  olives  used  in 
the  production  of  limited-use  styles  are 
not  required  to  be  submitted  for  an 
outgoing  inspection  for  size  prior  to 
packaging  if  they  were  size-graded  by 
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the  inspection  service  during  the 
incoming  inspection  process.  Limited- 
use  styles  include  halved,  segmented 
(wedged),  sliced,  or  chopped  styles. 
Typically,  smaller  olives  may  be  used 
for  limited-use  styles  than  for  whole 
styles. 

According  to  the  requirements  of 
§  932.51(a)(ii)  of  the  order,  canning  size 
olives  are  sized  by  the  inspection 
service  during  the  incoming  inspection 
process.  The  olives  are  then  either 
placed  in  storage  tanks  or  sent 
immediately  to  processing. 

Olives  process  more  efficiently  when 
all  the  olives  in  the  processing  tank  are 
uniform  in  size.  Modem,  high-speed 
pitting  equipment  produces  higher 
yields  and  inflicts  less  damage  to  olives 
when  the  sizes  being  pitted  are  uniform. 
This  is  especially  true  for  the  smaller 
canning  sizes.  Currently,  over  95 
percent  of  all  olives  are  pitted  prior  to 
packaging. 

Olive  handlers  have  an  additional 
incentive  to  maintain  strict  control  over 
various  sizes  of  olives — retail  customers' 
demands  for  uniform  size  and  quality. 

For  those  reasons,  the  committee 
recommended  changes  in  §  932.152, 
paragraphs  (g)(1)  and  (g)(2)  to  eliminate 
the  requirement  for  inspection  for  size 
prior  to  packaging. 

To  effectuate  the  change,  the  words 
"without  an  outgoing  inspection  for  size 
designation"  would  be  deleted  from 
§932.152.  paragraphs  (g)(1)  and  (g)(2). 

These  changes  would  establish 
minimum  quality  requirements  of 
flavor,  saltiness,  color,  character,  and 
defects  for  whole  and  pitted  style  olives; 
sliced,  segmented  (wedged),  and  halved 
style  olives;  chopped  style  olives;  and 
broken  pitted  style  olives.  They  would 
also  revise  outgoing  inspection 
requirements  and  procedures  under  the 
marketing  order  by  eliminating 
requirements  that  sized  and  stored 
olives  be  submitted  for  sizing  prior  to 
packaging,  and  permitting  lot 
inspection.  These  revisions  would 
eliminate  requirements  no  longer 
deemed  necessary,  thereby  reducing 
handling  costs,  while  maintaining 
quality  and  size  requirements  needed  to 
ensure  customer  satisfaction. 


This  mle  also  would  make  changes  to 
§  932.153  (as  amended  in  the  Federal 
Register  on  August  5, 1996,  61  FR 
40507),  which  specifies  current 
minimum  grade  and  size  requirements 
for  limited  use  olives.  All  references  to 
"grade"  in  that  section  would  be 
replaced  by  the  words  "minimum 
quality"  or  "minimum  quality 
requirements,"  as  necessary. 

Olive  Import  Requiremoits 

Section  8e  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
olives  under  a  domestic  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  requirements.  This 
rule  proposes  establishing  minimum 
quality  requirements  to  replace  current 
minimum  grade  requirements  for 
California  olives  under  the  marketing 
order.  Therefore,  a  corresponding 
change  is  needed  in  the  olive  import 
regulation. 

This  rule  proposes  modifying 
paragraphs  (a)(8),  (b)(1).  (g),  and  (j)  of 
§  944.401  to  delete  certain  references  to 
the  standards  and  add  specific  quality 
criteria  for  imported  olives  which  are 
the  same  as  those  being  proposed  for 
California  olives. 

In  accordance  with  section  Be  of  the 
Act,  the  U.S.  Trade  Representative  has 
concurred  with  the  issuance  of  this 
proposed  mle. 

Tills  rule  provides  a  15-day  comment 
period  to  allow  interested  persons  to 
respond  to  this  proposal.  This  period  is 
deemed  appropriate  because  the  crop 
year  began  August  1. 1996,  and  this 
proposal  needs  to  become  effective  as 
soon  as  possible.  The  proposal  was 
recommended  by  the  committee  at  a 
public  meeting  and  all  interested 
persons  were  invited  to  provide  input. 
This  proposal  will  also  reduce  handler 
costs  and  help  ensure  consumer 
satisfaction.  All  written  comments 
timely  received  vnll  be  considered  prior 
to  finalization  of  this  rule. 

List  of  Subjects 

7  CFR  Part  932 

Marketing  agreements,  Olives. 
Reporting  and  recordkeeping 
requirements. 

Table  1  .—Whole  and  Pitted  Style 

[Defects  t>y  count  per  50  olives] 


7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports,  Kiwifr\iit, 
Limes.  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  932  and  944  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  932  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  932— OLIVES  GROWN  IN 
CAUFORNIA 

2.  Section  932.149  is  revised  to  read 
as  follows:  §932.149  Modified 
minimum  quality  requirements  for 
specified  styles  of  canned  olives  of  the 
ripe  type. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  minimum  quality 
requirements  prescribed  in 
§  932.52(a)(1)  are  modified  as  follows, 
for  specified  styles  of  canned  olives  of 
the  ripe  type: 

(1)  Canned  whole  and  pitted  olives  of 
the  ripe  type  shall  meet  the  minimum 
quality  requirements  as  prescribed  in 
Table  1  of  this  section: 

(2)  Canned  sliced,  segmented 
(wedged),  and  halved  olives  of  the  ripe 
type  shall  meet  the  minimum  quality 
requirements  as  prescribed  in  Table  2  of 
this  section; 

(3)  Canned  chopped  olives  of  the  ripe 
type  shall  meet  the  minimum  quality 
requirements  as  prescribed  in  "Table  3  of 
this  section;  and  shall  be  practically  free 
from  identifiable  units  of  pit  caps,  end 
slices,  and  slices  ("practically  free  from 
identifiable  units"  means  that  not  more 
than  10  percent,  by  weight,  of  the  unit 
of  chopped  style  olives  may  be 
identifiable  pit  caps,  end  slices,  or 
slices):  and 

(4)  Canned  broken  pitted  olives  of  the 
ripe  typ>e  shall  meet  the  minimum 
quality  requirements  as  prescribed  in 
Table  4  of  this  section. 


FLAVOR 

FLAVOR  (Green  Ripe  Type) 

SALOMETER  

COLOR  

CHARACTER  

UNIFORMITY  OF  SIZE  


Reasonably  good;  no  "ofT  flavor. 

Free  from  objedionabie  flavors  of  any  kind. 

Acceptable  Range  in  degrees:  3.0  to  14.0. 

Reasonably  unitorm  with  not  (ess  than  60%  having  a  color  equal  or  darker  than  comparator 

for  Ripe  Type. 
Hon  more  than  5  soft  units  or  2  excessively  soft  units. 
60%,  by  visual  inspection,  of  the  most  uniform  in  size.  The  duuneter  of  the  largest  does  not 

exceed  the  smallest  by  more  ttian  4mm. 


S7786 


Federal  Register  /  Vol.  61.  No.  218  /  Friday.  November  8,  1996  /  Proposed  Rules 


Table  i.— Whole  and  Pitted  Style— Continued 

(D«f0cts  by  count  per  50  oNvet] 


DEFECTS:  

PJtter  Damage  (Pilled  Styte  Only)  

Major  Btemishes  

Major  Wrinides 

Pte  and  Pit  Fragments  (Pilled  Style  Only) 

Maior  Stems 

HEVM 

Mutilated  

MechancaJ  Damage 

Spht  Pits  or  Misshapen 


15. 

5. 

5. 

Not  more  ttwn  1 .3  average  by  counL 

Not  more  than  3. 

Not  more  than  1  unit  per  sample. 

Not  more  than  3. 

No«  more  th«i  5. 

Not  more  than  5. 


Table  2.— Sliced.  Segmented  (Wedged),  and  Halved  Styles 

(Defects  by  count  per  255  grarm] 


FLAVOR  

SALOMETER 

COLOR  

CHARACTER  

DEFECTS: 

Pits  and  Pit  Fragments 

Major  Stems  

HEVM  

Broken  Pieces  and  End  Cape 


Reasonably  good:  no  "ofT  flavor. 

Acceptable  Range  in  degrees:  3.0  to  14.0. 

Reasonably  uniform  with  no  units  bghter  than  the  compwator  for  Ripe  Type 

Not  more  than  1 3  grams  excessively  soft. 

Average  of  not  more  than  1  by  count  per  300  grams 

Not  more  than  3. 

Not  more  than  2  units  per  sample. 

Not  more  than  125  grams  t>y  weight 


Table  3.— Chopped  Style 

[Defects  by  count  per  255  grams] 


FLAVOR   

SALOMETER 

COLOR  

DEFECTS: 

Pits  and  Pit  Fragments 

Ma|or  Stems  

HEVM  


Reasonably  good;  no  "ofT  flavor. 

Acceptable  Range  m  degrees:  3.0  to  14.0. 

Reasonably  unifonn  w«h  no  units  lighter  than  the  corrparator  for  Ripe  Type. 

Average  of  not  more  than  1  by  count  per  300  grams 

Not  more  ttian  3. 

Not  more  tfian  2  units  per  sample. 


Table  4.— Broken  PnrED  Style 

(Defects  by  count  per  255  (yams] 


FLAVOR  

SALOMETER 

COLOR  

CHARACTER  

DEFECTS: 

Pits  and  Pit  Fragments 

Major  Stems  

HEVM  


Reasonably  good;  no  "ofT  flavor. 

Acceptable  Range  m  degrees:  3.0  to  14.0. 

Reasonably  uniform  with  no  units  hghter  than  the  conparator  for  Ripe  Type 

Not  more  tfian  1 3  grams  excessively  soft. 

Average  of  not  more  than  1  by  count  per  300  grams 

Not  more  than  3. 

Not  more  tfian  2  units  per  sanvte. 


(b)  Terms  used  in  this  section  shall 
have  the  same  meaning  as  are  given  to 
the  respective  terms  in  the  current  U.S. 
Standards  for  Grades  of  Canned  Ripe 
Olives  (7  CFR  part  52):  Provided,  That 
the  definition  of  "broken  pitted  olives" 
is  as  follows:  "Broken  pitted  olives" 
consist  of  large  pieces  that  may  have 
been  broken  in  pitting  but  have  not  been 
sliced  or  cut. 

3.  Section  932.150  is  revised  to  read 
as  follows:  §932.150  ModiHed 
minimum  qualify  requirements  for 
canned  green  ripe  olives. 

The  minimum  quality  requirements 
prescribed  in  §  932.52  (a)(1)  are  hereby 
modified  with  respect  to  canned  green 


ripe  olives  so  that  no  requirements  shall 
be  applicable  with  respect  to  color  and 
blemishes  of  such  olives. 

4.  In  §  932.152.  paragraphs  (a),  (b). 
(c)(2).  the  heading  of  (d).  (d)(1),  (g)(1) 
introductory  text,  and  (g)(2) 
introductory  text  are  revised  to  read  as 
follows: 

$832,152    Oulgolng  regulations. 

(a)  Inspection  stations.  Processed 
olives  shall  be  sampled  and  graded  only 
at  an  inspection  station  which  shall  be 
any  olive  processing  plant  having 
facilities  for  in-line  or  lot  inspection 
which  are  satisfactory  to  the  Inspection 
Service  and  the  Committee;  or  an  olive 


processing  plant  which  has  an  approved 
Quality  Assurance  Program  in  effect. 

(b)  Inspection — General.  Inspection  of 
packaged  olives  for  conformance  with 
§  932.52  shall  be  by  a  Quality  Assurance 
Program  approved  by  the  Processed 
Products  Branch  (PPB),  USDA;  or  by  in- 
line or  lot  inspection.  A  PPB  approved 
Quahly  Assurance  Program  shall  be 
pursuant  to  a  Quality  Assurance 
contract  as  referred  to  in  §  52.2. 

(c)«   •   • 

(2)  TTie  Inspection  Service  shall  issue 
for  each  day's  pack  a  signed  certificate 
covering  the  quantities  of  such  packaged 
olives  which  meet  all  appHcable 
minimum  quality  and  size 
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requirements.  Each  such  certificate  shall 
contain  at  least  the  follovnng: 

(i)  Date; 

(ii)  Place  of  inspection; 

(ill)  Name  and  address  of  handler; 

(iv)  Can  code; 

(v)  Variety; 

(vi)  FnRt  size; 

(vii)  Can  size; 

(viii)  Style; 

(ix)  Total  number  of  cases; 

(x)  Number  of  cans  per  case;  and 

(xi)  Statement  that  packaged  olives 
meet  the  effective  minimum  standards 
for  canned  ripe  olives  as  warranted  by 
the  facts. 

(d)  Olives  which  fail  to  meet 
minimum  quality  and  size  requirements. 
(1)  Whenever  any  portion  of  a  handler's 
daily  pack  of  packaged  olives  fails  to 
meet  all  applicable  minimum  quality 
and  size  requirements,  the  Inspection 
Service  shall  issue  a  signed  report 
covering  such  olives.  Each  such  report 
shall  contain  at  least  the  following: 

(i)  Date; 

(ii)  Place  of  inspection; 

(iii)  Name  and  address  of  handler; 

(iv)  Can  code; 

(v)  Variety; 

(vi)  Fruit  size; 

(vii)  Can  size; 

(viii)  Style; 

(ix)  Total  number  of  cases; 

(x)  Number  of  cans  per  case;  and 

(xi)  Reason  why  the  applicable 
requirements  were  not  met. 

•  •         *         *         * 

(g)  Size  certification.  (1)  When 
limited-use  size  olives  for  limited-use 
styles  are  authorized  during  a  crop  year 
and  a  handler  elects  to  have  olives  sized 
pursuant  to  §932.51(a)(2)(i).  any  lot  of 
limited-use  size  olives  may  be  used  in 
the  production  of  packaged  olives  for 
limited-use  styles  if  such  olives  are 
writhin  the  average  count  range  in  Table 
II  contained  herein  for  that  variety 
group,  and  meet  such  further  mid-point 
or  acceptable  count  requirements  for  the 
average  count  range  in  each  size  as 
approved  by  the  committee. 

•  •        •        •        * 

(2)  When  limited-use  size  olives  are 
not  authorized  for  limited-use  styles 


during  a  crop  year  and  a  handler  elects 
to  have  olives  sized  pursuant  to 
§  932.51(a)(2)(ii),  any  lot  of  canning- 
sized  olives  may  be  used  in  the 
production  of  packaged  olives  for 
whole,  pitted,  or  limited-use  styles  if 
such  olives  are  within  the  average  count 
range  in  Table  in  contained  herein  for 
that  variety  group,  and  meet  such 
further  mid-point  or  acceptable  count 
requirements  for  the  average  count 
range  in  each  size  as  approved  by  the 
committee. 
***** 

5.  In  §  932.153,  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

§  932.1 53    Establishntent  of  minimum 
quality  and  size  raqulrements  for  processed 
olives  for  limited  uses. 

(a)  Minimum  Quality  Requirements. 
On  or  after  August  1. 1996,  any  handler 
may  use  processed  olives  of  the 
respective  variety  group  in  the 
production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
processed  after  July  31.  1996,  and  meet 
the  minimum  quality  requirements 
specified  in  §  932.52(a)(1)  as  modified 
by  §932.149. 
***** 

6.  In  §  932.155,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  932.1 55    Special  purpose  shipments. 

***** 

(c)  In  accordance  with  the  provisions 
of  §  932.55(b),  any  handler  may  use 
processed  olives  in  the  production  of 
packaged  olives  for  repackaging,  and 
ship  packaged  olives  for  repackaging,  if 
the  packaged  olives  meet  the  minimum 
quality  requirements,  except  for  the 
requirement  that  the  packaged  olives 
possess  a  normal  flavor:  Provided,  That 
the  failure  to  possess  a  normal  flavor  is 
due  only  to  excessive  sodium  chloride. 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

7.  In  §  944.401,  paragraphs  (a)(8), 
(b)(1),  (g),  and  (j)  are  revised  to  read  as 
follows: 

Table  l.— Whole  and  Pitted  Style 

[Defects  by  count  per  50  olives] 


S  944.401    Olive  Regulation  1 . 

(a)«   •   • 

(8)  Terms  used  in  this  section  shall 
have  the  same  meaning  as  are  given  to 
the  respective  terms  in  the  current  U.S. 
Standards  for  Grades  of  Canned  Ripe 
Olives  (7  CFR  part  52)  including  the 
terms  "size",  "character",  "defects"  and 
"ripe  type":  Provided,  That  the 
definition  of  "broken  pitted  olives"  is  as 
follows:  "Broken  pitted  olives"  consist 
of  large  pieces  that  may  have  been 
broken  in  pitting  but  have  not  been 
sliced  or  cut. 

(b)*  *  * 

(1)  Minimum  quality  requirements. 
Canned  ripe  olives  shall  meet  the 
following  quality  requirements,  except 
that  no  requirements  shall  be  applicable 
vdth  respect  to  color  and  blemishes  for 
canned  green  ripe  olives: 

(i)  Canned  whole  and  pitted  olives  of 
the  ripe  type  shall  meet  the  minimum 
quality  requirements  prescribed  in 
Table  1  of  this  section; 

(ii)  Canned  sliced,  segmented 
(wedged),  and  halved  olives  of  the  ripe 
type  shall  meet  the  minimum  quality 
requirements  prescribed  in  Table  2  of 
this  section; 

(iii)  Canned  chopped  olives  of  the 
ripe  type  shall  meet  the  minimum 
quality  requirements  prescribed  in 
Table  3  of  this  section  and  shall  be 
practically  free  from  identifiable  units  of 
pit  caps,  end  slices,  and  slices 
("practically  free  from  identifiable 
units"  means  that  not  more  than  10 
percent,  by  weight,  of  the  unit  of 
chopped  style  olives  may  be  identifiable 
pit  caps,  end  slices,  or  slices);  and 

(iv)  Canned  broken  pitted  olives  of  the 
ripe  type  shall  meet  the  minimum 
quality  requirements  prescribed  in 
Table  4  of  this  section,  Provided,  That 
broken  pitted  olives  consist  of  large 
pieces  that  may  have  been  broken  in 
pitting  but  have  not  been  sliced  or  cut. 


FLAVOR  

flavor  (GREEN  RIPE  TYPE) 

SALOMETER 

COLOR  

CHARACTER  

UNIFORMITY  OF  SIZE 

DEFECTS: 

Pitter  Damage  (Pitted  Style  Only) 
Major  Blemishes 


Reasonat)ly  good;  no  "ofT  flavor. 

Free  from  objectionabie  flavors  of  any  land. 

Acceptable  Range  in  degrees:  3.0  to  14.0. 

Reasonably  uniform  with  not  less  than  60%  having  a  cokx  equal  or  darker  than  comparator 

for  Ripe  Type. 
Not  more  than  5  soft  units  or  2  excessively  soft  units. 
60%,  by  visual  inspection,  of  the  most  uniform  in  size.  The  diameter  of  the  largest  does  ncrt 

exceed  the  smaNest  by  more  ttnan  4mm. 

15. 
5. 
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Table  1  .—Whole  and  Pitted  Style— Continued 

(Defecte  by  count  per  50  olivesl 


Maiof  Wnr*»es 

Pits  and  Prt  Fragments  (Pitted  Style  Only) 

Maiof  Stems  

HEVM  

Mutilated  

Mechanical  Damage 

Spirt  Pits  or  Misshapen  


Not  moce  than  1 J  average  by  count 

Not  mora  than  2. 

Not  mora  than  1  umt  per  sample. 

Not  more  than  3. 

Not  more  than  5. 

Not  more  than  5. 


Table  2.— Sliced.  Segmented  (Wedged),  and  Halved  Styles 

[Defects  by  count  per  255) 


FLAVOR   

SALOMETER 

COLOR  

CHARACTER   

DEFECTS: 

Pits  and  Pit  Fragments 

Ma|or  Stems  

HEVM  

Broken  Pieces  and  End  Cape 


FLAVOR  

SALOMETER 

COLOR  

CHARACTER  

DEFECTS: 

Pits  and  Prt  Fragments 

Major  Stems  

HEVM  


Reasonably  good;  no  "otr  flavor. 

Acceptable  Range  In  degrees:  3.0  to  14.0. 

Reasonably  unrtonn  wrth  no  units  lighter  than  the  conparator  lor  Rpe  Type 

Not  more  than  13  grams  excessively  sort. 

Average  o«  not  more  than  1  by  count  per  300  grams. 

Not  more  ttian  3. 

Not  more  than  2  units  per  sanple. 

Not  more  than  125  grams  by  weight 


Table  3.— Chopped  Style 

[Defects  by  count  per  255  ^atm] 


FLAVOR   

SALOMETER 

COLOR  

DEFECTS: 

Prts  and  Prt  Fragments 

Major  Stems  

HEVM    


Reasonably  good;  no  "ofT  flavor. 

Acceptable  Range  In  degrees:  3.0  to  14.0. 

Reasonably  uniform  with  no  umts  lighter  than  the  corrparator  lor  R^  Type. 

Average  of  not  more  than  1  by  count  per  300  grams. 

Not  more  ttwui  3. 

Not  more  than  2  units  per  sample. 


Table  4.— Broken  Pitted  Style 

(Defects  by  count  per  255  grams] 


Reasonably  good;  no  "ofT  flavor. 

Acceptable  Range  in  degrees:  3.0  to  14.0. 

Reasonably  unifomi  with  no  units  lighter  than  the  conparalor  lor  Ripe  Type. 

Not  more  than  1 3  grams  excessively  soft. 

Average  of  not  more  than  l  by  count  per  300  grams. 

Not  more  than  3. 

Not  more  ttian  2  units  per  sample. 


(g)  It  is  hereby  determined,  on  the 
basis  of  the  information  currently 
available,  that  the  minimum  quality 
requirements  and  size  requirements  set 
forth  in  thi.s  regulation  are  comparable 
to  those  applicable  to  California  canned 
ripe  olives. 

(j)  The  minimum  quality,  size,  and 
maturity  requirements  of  this  section 
shall  not  be  applicable  to  olives 
imported  for  charitable  organizations  or 
processing  for  oil.  but  shall  be  subject  to 
the  safeguard  provisions  contained  in 
§944.350. 


Dated:  November  1,  1996. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  96-28609  Filed  11-7-96;  8:45  am) 
BN.UNQ  COM  MtO-02-P 


Rural  Utilities  Servk^a 
7  CFR  Part  1728 

Electric  Transmission  Specifications 
and  Drawings  (34.5  liV  to  69  l(V  and 
115  ItV  to  230  kV)  for  Use  on  RUS 
Financed  Electric  Systems 

AOENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  F>roposed  rule. 


SUMMARY:  The  Rural  Utilities  Service 
(RUS)  proposes  to  revise  its  electric 


specifications  emd  drawings  for  34.5  kV 
to  230  kV  transmission  lines.  These 
sp>ecifications  and  drawings  are  set  forth 
in  RUS  Bulletins  50-1  and  50-2.  These 
specifications  and  drawings  are 
currently  incorporated  by  reference. 
RUS  is  proposing  editorial  changes  and 
changes  to  improve  clarity  of  the 
bulletins.  RUS  borrowers  and  other 
users  of  RUS  electric  transmission  line 
specifications  have  proposed 
corrections  to  several  drawings.  RUS 
and  RUS  borrowers  have  also  suggested 
modifications  to  clarify  and  modify 
some  of  the  drawings.  RUS  also 
proposes  to  renumber  and  reformat 
these  bulletins  in  accordance  with  the 
Agency's  publications  and  directives 
system. 


Federal  Register  /  Vol.  61,  No.  218  /  Friday,  November  8,  1996  /  Proposed  Rules 


57789 


DATES:  Written  comments  must  be 
received  by  RUS  or  bear  a  postmark  or 
equivalent  no  later  than  January  7. 1997. 

ADDRESSES:  Submit  written  comments 
to  Mr,  Donald  G.  Heald,  Transmission 
Engineer,  Electric  Staff  Division,  Rural 
Utilities  Service,  room  1246-S,  Stop 
1569  ,  1400  Independence  Ave.  SW., 
Washington,  DC  20250-1569.  RUS 
requires  an  original  and  three  copies  of 
all  comments  (7  CFR  1700.30(e)).  All 
comments  received  will  be  made 
available  for  inspection  at  room  2234- 
S,  during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  G.  Heald  at  the  above  address, 
or  telephone  (202)  720-9102. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
entitled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
RUS  loans  and  loan  guarantees  from 
coverage  under  this  order. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
^2988,  Civil  Justice  Reform.  RUS  has 
determined  that  this  proposed  rule 
meets  the  applicable  standards  provided 
in  Sec.  3.  of  the  Executive  Order. 

Regulatory  Flexibility  Act 

The  Administrator  of  RUS  has 
determined  that  a  rule  relating  the  the 
RUS  electric  loan  program  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  et  seq.),  and,  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply  to  this  proposed  rule. 

Information  Collection  and 
Recordkeeping  Requirements 

This  proposed  rule  contains  no 
reporting  or  recordkeeping  provisions 
requiring  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 


significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  number  10.850,  Rural 
Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents.  United 
States  Government  Printing  Office, 
Washington,  DC  20402-9325. 

Background 

Pursuant  to  the  Rural  Electrification 
Administration  Act  of  1936  as  amended 
(7  U.S.C.  901  et  seq.),  RUS  proposes  to 
amend  7  CFR  Chapter  XVII,  Part  1728, 
Electric  Standards  and  Specifications 
for  Materials  and  Construction,  by 
revising  RUS  Bulletin  50-1,  Electric 
Transmission  Specifications  and 
Drawings,  115  kV  to  230  kV,  and  RUS 
Bulletin  50-2,  Electric  Transmission 
Specifications  and  Drawings,  34.5  kV  to 
69  kV,  and  renumbering  them  as 
Bulletins  1728F-811  and  1728F-810, 
respectively. 

The  Rural  Utilities  Service  (RUS) 
maintains  bulletins  that  contain 
construction  standards  and 
specifications  for  materials  and 
equipment.  These  standards  and 
specifications  apply  to  systems 
constructed  by  RUS  electric  and 
telecommunications  borrowers  in 
accordance  with  the  RUS  loan  contract, 
and  contain  standard  construction  units, 
material,  and  equipment  imits  used  on 
RUS  electric  and  telephone  borrowers' 
systems.  Bulletins  50-1  and  50-2 
establish  standard  overhead  electric 
transmission  construction  drawings  and 
specifications  for  wood  pole  structures 
and  assemblies  for  use  by  RUS 
borrowers  on  electric  systems. 

RUS  proposes  to  change  the  bulletins 
numbere  from  Bulletins  50-1  and  50-2 
to  Bulletins  1728F-811  and  1728F-810, 
respectively.  The  changes  in  the  bulletin 
number  and  reformatting  of  the 
specifications  are  necessary  to  conform 
to  RUS'  publications  and  directives 
system.  In  addition  to  reformatting, 
minor  editorial  changes  and  changes  to 
improve  clarity  are  being  proposed. 
Changes  are  being  proposed  for  some  of 
the  drawings  that  appear  in  the  current 
bulletins.  These  proposed  drawing 
changes  are  summarized  below. 
Drawings  for  which  changes  are  not 
being  proposed  will  appear  exactly  as 


they  appear  in  the  current  bulletins  with 
the  exception  that  the  Final  Rule 
effective  date  will  be  added  to  the 
drawings  for  publication  and 
verification  purposes.  The  Final  Rule 
effective  date  will  also  be  added  to  the 
drawings  for  which  changes  are  being 
proposed. 

Copies  of  the  proposed  bulletins  along 
with  copies  of  those  drawings  for  whidi 
changes  are  being  proposed  may  be 
obtained  from  Donald  G.  Heald,  Electric 
Staff  Division,  at  (202)  720-9102;  FAX, 
(202)  720-7491;  E-mail, 
dheald@rus.usda.gov. 

Corrections  are  proposed  to  Crossarm 
Drilling  Drawings  TCD-11  and  TCD-20 
of  bulletin  currently  designated  as 
Bulletin  50-1  50-2,  to  be  reissued  as 
Bulletins  1728F-810  and  1728F-811. 
Corrections  are  proposed  to  Crossarm 
Drilling  Drawings  TCD-15  and  TCD-32 
of  currently  designated  Bulletin  50-1 . 
Several  dimensions  which  are  used  to 
drill  the  crossarms  are  being  corrected 
on  the  crossarm  drilling  drawings. 
Crossarm  types  81  and  83  (5V8"  x  7V2") 
are  being  eliminated  on  drawing  TCD- 
40,  since  laminated  arms  are  readily 
available  in  standard  9^^"  x  3V8"  sizes. 

Drawing  TG-15  and  TG-45  of  current 
Bulletins  50-1  and  50-2  are  revised  to 
show  the  minimum  thickness  and  width 
of  the  guying  plate.  Drawing  TG-16  and 
TG-46  are  revised  to  a  better  ground  the 
connection  between  the  guy  wire  and 
the  pole  ground  wire.  On  drawing  TG- 
17,  a  guying  plate  is  added  to  TG-17D 
where  the  insulators  attach  to  the  pole 
and  anchor  shackles  have  been  added  to 
TG-17E.  The  anchor  shackles  are 
necessary  to  permit  the  attachment  of 
light  duty  guy  assemblies  to  the  double 
eye  pole  eye  plate.  The  capacity  of  the 
swing  angle  bracket  shown  on  drawing 
TG-18  is  being  clarified  to  show  both 
allowable  and  ultimate  capacities. 
Washers  are  being  added  on  the  clevis 
side  of  the  clevis  bolts.  These  washers 
will  provide  a  bearing  surface  when 
tightening  the  nut  to  the  clevis  bolt.  The 
dimensions  of  the  connecting  links  to 
the  pole  bands  are  being  removed  from 
drawing  TG-26,  Guy  Attachments  (Pole 
Bands)  and  TG-56,  Pole  Tie  Assemblies 
(Pole  Bands).  The  size  of  the  link 
depends  on  the  strength  of  the  metal 
used  by  different  manufacturers. 

Drawings  TG-28  and  TG-29,  Bracket 
and  Guy  Attachment,  are  being  revised 
to  show  minimum  sizes  for  the  bracket 
and  to  clarify  the  notes  by  adding  an 
allowable  vertical  load  and  defining  the 
ultimate  load  to  be  compatible  with  the 
TH-10  series  structures  and  TG-29. 
Antisplit  bolts  are  being  added  to 
drawings  TG-35D  and  TG-35E,  Heavy 
Duty  Guying  Ties.  Several  notes  have 
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been  added  to  TG-36.  Heavy  Duty  Pole 
Bands,  so  that  problems  associated  with 
improper  use  of  this  unit  are  avoided. 
Since  there  are  no  suppliers  for  heavy 
duty  pole  eye  plates,  drawing  1X1-37  is 
being  eliminated.  The  pole  tie 
assemblies  shown  in  drawing  TG— 47  are 
being  modiBed  to  be  similar  to  TG-45. 

Units  TM-lB  and  TM-2B  of  drawings 
TM-1  and  TM-2.  Insulator  Assembly 
Units,  are  being  modified  in  both 
bulletins  to  require  the  use  of  a  Y-clevis 
ball  instead  of  the  anchor  shackle  and 
oval  eye  ball.  The  use  of  a  Y-clevis  ball 
will  provide  savings  to  the  RUS 
borrower.  It  is  a  standard  hardware  item 
that  has  been  used  frequently  on  steel 
and  concrete  pwle  construction. 

The  Pole  Stability.  Bearing,  and  Uplift 
Foundations  drawings  (TM-101.  102. 
103)  are  revised  to  eliminate  the 
compacted  backfill  below  the  pole  for 
TM-101  unit,  to  eliminate  unit  TM- 
102B,  and  to  add  a  note  to  the  engineer 
on  TM-103.  All  three  drawings  will 
show  the  backfill  at  ground  level  in  a 
more  realistic  manner.  The  reason  for 
the  proposed  elimination  of  unit  TM- 
102B  is  the  difficulty  in  compacting  the 
soil  below  the  top  pair  of  pole  bearing 
plates.  The  crossarm  splice  (TM-114A) 
is  being  eliminated  since  laminated 
arms  are  readily  available.  Note  4  to 
Drawing  TM-1 11  is  revised  for 
clarification.  Drawing  TM-115.  Steel 
Upswept  Arm  Assembly,  is  revised  to 
show  Table  1.  Required  Dimensions  and 
Swing  Angle  Clearances.  A  dimen.sion 
for  the  50.000  pound  anchor  shackle  has 
been  corrected  on  Drawing  TM-120. 
Hardware. 

RUS  is  recommending  that  the  higher 
capacity  log  anchors  (TA-3L.  3LC.  5L. 
and  5LC)  be  eliminated  from  the  log 
anchor  drawings  of  both  bulletins.  The 
size  of  the  washer  required  in  these 
construction  units  limits  the  safety 
factor  below  those  designated  for  other 
assemblies.  The  other  log  anchor  units 
will  remain  in  both  bulletins  (TA-2L 
and  TA-4L).  On  these  drawings,  as  well 
as  drawing  TA-2P.  average  soil  is 
redefined  as  class  5  soil  to  be  consistent 
with  other  RUS  publications. 

The  proposed  modification  to  existing 
drawings  TA-lS  through  TA-24S. 
Anchors  (Power  Screw),  in  both 
bulletins  has  been  suggested  by  RUS 
borrowers  and  their  consulting 
engineers.  This  revision  will  simplify 
defining  unit  costs  for  screw  anchors. 
Screw  anchor  units  will  be  composed  of 
the  basic  helix  section  with  a  5-foot 
extension.  A  bid  unit  will  cover  the 
number  of  extensions.  The  new  drawing 
will  be  designated  TA-2H  to  4H. 

Corrections  to  the  list  of  materials  for 
the  TSS-9  structure  in  Bulletin  50-2  is 
being  made  to  show  a  120"  arm  for  the 


lower  crossarm  instead  of  yo"  arm.  The 
pole  ground  wire  is  being  relocated  on 
the  TS-IB.  TS-IBX.  TS-lC.  TSZ-115B. 
TSZ.-138B,  TS-115B.  and  TS-138B  in 
order  to  improve  the  BIL  of  the 
structure. 

Drawings  TPF-40  and  TPF-50  are 
being  revised  to  reflect  the  option  of 
using  adjustable  spacers  with  gained 
poles.  A  corresponding  change  is 
included  in  the  list  of  options  in  the 
construction  specifications. 

List  of  Subiects  in  7  CFR  Part  1728 

Electric  power.  Incorporation  by 
reference.  Loan  programs— energy, 
Rural  areas. 

For  the  reasons  set  out  in  the 
preamble.  RUS  proposes  to  amend  7 
CFR  Part  1728  as  follows: 

PART  1728— ELECTRIC  STANDARDS 
AND  SPECIFICATIONS  FOR 
MATERIALS  AND  CONSTRUCTION 

1.  The  authority  citation  for  Part  1728 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  etseq..  7  U.S.C 
1921  et  seq..  Pub.  L  103-354. 108  Stat.  3178 
17  use  694\  et seq). 

2.  Section  1728.97.  (b)  is  amended  by 
removing  the  entries  for  Bulletins  50-1 
and  50-2.  adding  to  the  list  of  bulletins 
in  numerical  order  the  entries  for 
Bulletins  1728F-811  and  1728F-810, 
respectively,  to  read  as  follows: 

11728.97    IncorporatkMi  by  reference  or 
electric  standards  and  specifications. 

(b)  List  of  bulletins. 

•         •        *        •        • 

Bulletin  1728F-810,  Elertric  Transmission 
Specifications  and  Drawings  34.5  to  69 
kV,  [Month  and  year  of  publication  of 
Final  Rule]. 

Bulletin  1728F-811,  Electric  Transmission 
Specirications  and  Drawings  115  kV  to 
230  kV.  [Month  and  year  of  publication 
of  final  rule). 

Dated:  October  29,  1996. 
Jill  Long  Thompaon, 
Under  Secretary.  Rural  Development. 
IFR  Doc.  96-28695  Filed  11-5-96;  8:45  am] 

BILUNO  COOC  3410-1S-^ 


ACnOM:  Notice  of  conference. 


Food  Safety  and  Inspection  Sarvica 

9  CFR  Parts  304,  308,  310,  320,  327. 
381,  416,  and  417 

Pocket  No.  93-01 6-1  (m] 

Joint  Food  Safety  and  Inspaction 
Sarvica  and  Food  and  Drug 
Administration  Confaranca  on  Tlma, 
Tamparatura,  and  Transportation 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 


aUKMARY:  The  Food  Safety  and 
hfispection  Service  (F^IS)  and  the  Food 
and  Drug  Administration  (FDA)  will 
hold  a  conference,  "Joint  FSIS  and  FDA 
Conference  on  Time,  Temperature  and 
Transportation."  The  conference  will 
focus  on  identifying  desirable  and 
feasible  temperature  control 
interventions  and  verification 
techniques  to  improve  food  safety. 
0ATE8:  The  conference  will  be  held  on 
November  18-20. 1996,  from  8:30  a.m. 
until  5:00  p.m.  Registration  will  begin  at 
8:00  a.m. 

ADDRESSES:  The  conference  will  be  held 
at  the  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW,  Back 
of  the  South  -Building  Cafeteria  (between 
the  2nd  and  3rd  Wings). 
FOR  FURTHER  INFORMATION  CONTACT: 

To  register  for  the  conference,  call 
(800)  485-4429,  FAX  (202)  501-7642, 
or  E-mail  usdafsis/ 

s=confer®mhs.attmail.com.  Participants 
who  wish  to  make  presentations  or 
display  devices  should  contact  Craig 
Simmerman  at  (202)  501-7138  by 
November  12,  1996. 

Participants  who  require  a  sign 
language  interpreter  or  other  special 
accommodations,  contact  Ms.  Sheila 
Johnson  at  (202)  501-7138  by  November 
13,  1996.  Contact  Dr.  Robert  Hasiak  at 
(202)  501-7319  to  ask  technical 
questions  about  the  conference. 
SUPPLEMENTARY  INFORMATION:  On  July 
25,  1996.  FSIS  published  a  final  rule, 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Contit)l  Point  (HACCP) 
Systems"  (61  FR  38805).  This  rule 
introduced  sweeping  changes  to  the 
meat  and  poultry  inspection  system.  In 
the  preamble  of  the  rule,  FSIS 
announced  its  collaboration  with  FDA 
to  develop  standards  governing  the 
safety  of  potentially  hazardous  foods, 
including  meat  and  poultry,  eggs,  and 
seafood,  during  transportation  and 
storage,  with  particular  emphasis  on 
proper  cooling  to  minimize  the  growth 
of  pathogenic  microorganisms,  and  on 
disclosure  of  prior  cargoes  in  transport 
vehicles.  Also.  FSIS  and  FDA  are 
developing  an  advance  notice  of 
proposed  rulemaking  addressing  these 
issues. 

To  discuss  this  initiative.  FSIS  and 
FDA  will  hold  the  conference,  "Joint 
FSIS  and  FDA  Conference  on  Time, 
Temperature,  and  Transportation."  The 
conference  will  focus  on  time  and 
temperature  risks  associated  with  meat 
and  poultry,  seafood,  and  eggs;  logistical 
considerations  that  affect  time  and 
temperature  considerations  associated 
with  these  products;  the  performance 
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characteristics  of  these  products  during 
refrigeration,  transportation,  and 
storage;  and  carcass  cooling. 

Interested  persons  may  make 
presentations  on  these  and  related 
topics.  Each  presentation  should  be  no 
longer  than  15  minutes.  FSIS  will 
schedule  about  15  to  20  presentations 
each  day.  Presentations  will  be 
scheduled  on  a  first-come,  fipst-served 
basis.  Also,  interested  persons  may 
display  devices  that  are  relevant  to  time 
and  temperature  control  issues.  Space 
for  table-top  displays  is  limited  and  will 
be  allotted  on  a  first-come,  first-served 
basis.  Contact  Craig  Zimmerman  (see 
FOR  FURTHER  INFORMATION  CONTACT)  to 

make  reservations  for  presentations  or  to 
display  devices. 

Done  at  Washington,  DC.  on:  November  5, 
1996. 

TiMHnM  |.  Billy, 
Administrator. 

IFR  Doc.  96-28743  Filed  11-5-96;  12:22  pm) 
BNJJNQ  0001  84ie-4ll-P 


9  CFR  Part  318 
[Dockat  No.  96-0Z7N] 

Advanced  Meat/Bone  Separation 
Machinery  and  Meat  Racovery 
Systems 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice;  request  for  public 

comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  soliciting 
data  and  information,  from  the  public 
and  industry,  concerning  the 
compliance  requirements  of  its 
regulation  entitled  "Meat  Produced  by 
Advanced  Meat/Bone  Separation 
Machinery  and  Meat  Recovery 
Systems."  FSIS  also  requests 
information  and  data  on  other 
approaches  that  might  be  utilized  to 
assure  that  product  derived  bom 
advanced  meat/bone  recovery  systems  is 
"meat."  This  action  responds  to 
concerns  raised  by  consumer  groups 
and  industry  members. 
DATES:  Comments  must  be  received  on 
or  before  January  7, 1997. 
ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to:  FSIS 
Docket  Cleric.  DOCKET  #96-027N, 
Room  3806, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
3700.  Reference  material  dted  in  this 
notice  and  any  comments  received  will 
be  available  for  public  inspection  in  the 
FSIS  Docket  Room  bom  8:30  a.m.  to 
1:00  p.m.  and  from  2:00  p.m.  to  4:30 
p.m.,  Monday  through  Friday. 


FOR  FURTHER  MFORMATKM  CONTACT: 

Charles  R.  Edwards,  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  SafiBty  and  Inspection 
Service,  U.S.  Department  of  A^culture, 
Washington,  DC  20250-3700,  (202)  254- 
2565. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  6, 1994,  FSIS  published 
a  final  rule  titled  "Meat  Produced  by 
Advanced  Meat/Bone  Separation  and 
Meat  Recovery  Systems"  that  was 
eClective  on  January  5, 1995.  The  final 
rule  amended  the  defijiition  of  "meat" 
(9  CFR  301.2(iT))  to  include  as  "meat" 
product  resulting  from  advanced  meat/ 
bone  recovery  (AMR)  systems  that  do 
not  crush,  grind,  or  pulverize  bones  to 
remove  adhering  edible  skeletaf  tissue. 
The  final  rule  provides  the  criteria 
under  which  these  systems  must  operate 
for  finished  product  bom  the  systems  to 
be  called  "meat." 

The  first  criterion  is  a  calcium  content 
limit.  This  criterion  was  established  to 
ensure  that  the  meat  derived  bom  AMR 
systems  is  both  consistent  with 
consumer  expectations  of  "meat"  and 
comparable  to  meat  that  is  used  to 
formulate  further  processed  meat  food 
products.  This  criterion  was  included  to 
ensure  that  bones  are  not  crushed, 
ground,  or  pulverized  during 
processing,  i.e.,  that  the  processes  are 
operating  in  control.  The  regulation 
requires  that  product  resulting  from  the 
separating  process  not  exceed  a  calcium 
content  of  0.15  percent  or  150  mg/100 
gm  of  product  with  a  tolerance  of  0.03 
percent  or  30  mg. 

The  second  criterion  relates  to  the 
mechanism  of  the  machinery  involved 
and  the  appearance  of  the  bones 
emerging  from  the  AMR  systems.  AMR 
systems  must  not  crush,  grind,  or 
pulverize  bones,  and  the  bones  must 
emerge  from  the  machinery  comparable 
to  those  resulting  from  hand-deboning 
(i.e.,  essentially  intact  and  in  natural 
physical  conformation  so  that  they  are 
recognizable  as,  for  example,  loin  bones 
or  rib  bones  when  they  emerge  bom  the 
machinery). 

If  statistical  evidence  indicates  that  a 
production  lot  is  not  in  compliance  with 
the  limit  established  for  calcium 
content,  the  lot  of  product  must  be 
labeled  "Mechanically  Separated 
(Species)  (i.e..  Beef  or  Pork)"  (MS(S))  (9 
CFR  319.5)  and  meet  all  the 
requirements  for  MS(S). 

MS(S)  is  a  meat  food  product  that  is 
derived  by  crushing  and  pulverizing 
bones  from  livestock  with  attached 
edible  tissue  imder  high  pressure  and 
screening  out  the  bone  particles  which 


results  in  a  paste-like  material  with  a 
limited  bone  solids  content.  The 
machinery  used  to  manufacture  MS(S) 
causes  bone  and  bone  pwrticles, 
including  bone  constituents  such  as 
bone  marrow  and  cotain  minerals,  to  be 
incorporated  into  the  finished  product. 
A  fundamental  difforenoe  between  the 
processed  utilized  for  AMR  systems  and 
those  utilized  for  making  MS(S)  is  that 
the  bones  with  attached  meet  that  are 
the  starting  materials  for  deriving 
"meat"  fixim  AMR  systems  are 
essentially  intact  and  recognizable  «^en 
they  exit  the  system  crushed  and 
pulverized  during  the  process  of  making 
MS(S). 

AJter  the  effective  date  of  the  final 
rule,  consumer  groups  in  meetings  and 
correspondence  alleged  that  the 
foUowring  occurs  in  the  operation  of 
certain  AMR  systems:  (1)  Bones  are 
crushed,  groimd,  or  pulverized  which 
violates  the  regulations,  (2)  bones  are 
pre-sized  to  expose  marrow  which  is 
being  "harvested"  as  "meat,"  (3)  bones 
emei^  from  certain  systems  in  a 
compressed  "cake,"  and,  thus,  are  not 
essentially  intact  and  recognizable,  and 
(4)  bone  particles  are  screened  out  as  a 
separate  step  after  meat  is  separated 
bom  bone  and  before  analysis  to 
determine  compliance  %vith  the  calcium 
limit. 

Responding  to  the  consumer  groups' 
contentions,  FSIS  surveyed  a  number  of 
federally  inspected  meat  establishments 
using  AMR  systems  during  October  and 
November  of  1995.  Survey  questions 
were  distributed  to  inspection  personnel 
at  the  establishments  using  the  AMR 
systems.  The  following  questions  were 
asked: 

(1)  What  type  of  machine  is  being 
used:  how  does  it  work? 

(2)  What  are  the  starting  materials; 
what  bones  with  attached  meat  are  used 
and  are  the  bones  split  prior  to 
processing,  i.e.,  pre-sized,  and  to  what 
size? 

(3)(a)  What  is  the  calcium  content  of 
the  "meat"  that  is  derived  &t>m  the  first 
step  of  removing  lean  tissue  from  the 
bone,  i.e.,  the  material  that  is  pressed  off 
the  bone  prior  to  desinewing? 

(3)(b)  What  is  the  calciiun  content  of 
the  "meat"  that  is  derived  at  each  of  any 
subsequent  deboning  or  desinewing 
steps? 

(4)  Are  the  bones  recognizable  after 
the  lean  tissue  ("meat")  is  recovered 
after  the  first  step  or  any  subsequent 
steps? 

(5)  What  other  comments  can  you 
offer  on  the  AMR  systems? 

Inspection  {>ersonnel  reported  results 
bom  52  establishments  using  meat^bone 
separators  and  recovery  systems.  Of  the 
52,  four  represented  establishments  that 
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used  AMR  systems  to  remove  the  bone 
from  bone-in  hams  or  pork  shoulders 
which  were  never  considered  to  be 
operations  that  were  covered  by  the 
Tmal  rule.  In  the  remaining  48 
establishments,  there  were  a  variety  of 
bones  used  as  starting  materials  and 
some  inspection  personnel  reported  that 
pre-sizing  occurred  for  some  of  these 
bones  and  that  the  bones  were  presized 
to  between  4  and  14  inches.  The  type  of 
bones  and  the  degree  to  which  bones 
were  pre-sized  was  not  reported  to  affect 
the  calcium  content  of  the  meat 
produced  or  the  assessment  of  bone 
appearance.  The  calcium  content  results 
reported  from  the  48  establishments 
represented  results  of  analysis  of 
samples  of  finished  product,  i.e.,  "meet" 
that  exited  the  AMR  systems. 

Of  the  48  establishments  surveyed, 
ins{}ection  personnel  in  13 
establishments  reported  results  that 
were  not  in  compliance  with  either  the 
calcium  or  bone  criteria  in  the  final  rule. 
Of  these  13  establishments,  two 
establishments  had  product  samples 
that  were  not  in  compliance  with  the 
final  rule  because  their  calcium  content 
exceeded  the  limit  established.  Both  of 
these  establishments  used  an  AMR 
system  that  had  a  one-step  process. 
Calcium  was  found  to  be  as  high  as  220 
mg/100  gm  of  product.  Inspection 
personnel  reported,  however,  that  bones 
exiting  these  systems  were  recognizable. 
The  remaining  11  establishments  had 
results  that  were  not  in  compliance  with 
the  final  rule  becau.se  the  bones  exiting 
the  system  were  not  recognizable.  In 
these  11  instances,  calcium  content  did 
not  exceed  the  established  limit.  One  of 
the  11  establishments  was  using  an 
AMR  system  that  had  a  one-step 
process:  the  others  used  multi-step 
processing  systems.  In  some  of  these  1 1 
establishments,  inspection  personnel 
reported  that  bones  emerged  in  a  "cake" 
and,  therefore,  were  not  recognizable. 
Upon  review  of  these  findings  and  in 
subsequent  discussions  with  inspection 
personnel,  it  was  determined  that,  in 
many  instances,  the  bones  could  be 
recognizable  when  the  "cake"  was 
disassembled.  This  point  is  addressed 
further  in  this  document. 

Representatives  of  certain 
establishments  that  operato  AMR 
systems  also  met  with  Agency  staff  in 
regard  to  the  advanced  meat/bone 
separation  regulations.  These 
representatives  stated  that  (1)  the 
regulations  do  not  require  that  samples 
taken  after  "intermediate"  separation 
stages  conform  to  the  calcium  limit,  and 
that  there  is  compliance  with  the 
established  calcium  content  limitation 
of  the  regulations  if  the  finished  product 
that  will  be  called  "meat"  meets  the 


regulation's  calcium  criterion.  (2)  FSIS 
was  aware  that  multi-step  systems  were 
in  use  before  the  regulations  were 
published  and  intended  that  their  use  be 
continued.  (3)  the  regulations  do  not 
prohibit  the  bones  from  emerging  from 
the  machinery  in  a  "bone  cake" 
provided  they  are  intact  and 
recognizable  when  disassembled,  and 
(4)  continued  use  of  AMR  systems 
should  be  encouraged  since  they 
produce  a  safe  product  without  the 
cumulative  trauma  disorders  (e.g.. 
carpal  tunnel  syndrome)  experienced  by 
establishment  personnel  whose  work 
entails  hand  deboning. 

The  Agency  has  reviewed  the  issues 
raised  by  the  consumer  groups  and  the 
industry.  The  regulations  were  designed 
to  allow  manufacturers  the  flexibility  to 
develop  and  use  any  technology  that 
would  remove  meat  from  bones  of 
livestock  without  crushing,  grinding,  or 
pulverizing  the  bone,  and  that  would 
result  in  product  that  satisfied  the 
established  calcium  content  limit.  Thus, 
an  AMR  system,  regardless  of  whether 
it  involves  a  one-step  or  multi-step 
process,  can  be  used  to  produce  product 
identified  as  "meat,"  as  long  as  the 
operations  of  these  systems,  and  the 
product  exiting  the  systems,  meet  the 
regulation's  criteria. 

The  rule's  flexibility  is  consistent 
with  prior  FSIS  policies  reflected  in  an 
"Inspection  Procedure"  and  then  in  a 
Partial  Quality  Control  (PQC)  program 
(*812)  requirement.  As  discussed  below, 
the  final  rule  involves  two  criterion  that 
must  be  met,  for  the  product  that 
emerges  from  the  AMR  systems  to  be 
classified  "meat." 

First,  as  discussed  earlier,  the 
regulation  requires  that  product  exiting 
AMR  systems  meet  a  calcium  limit  of 
150  mg/100  gm  of  product  within  a 
tolerance  of  0.03  percent  (30  mg).  The 
compliance  procedure  provided  in  the 
regulation  focuses  on  the  finished 
product  derived  from  the  systems,  and 
requires  sampling  for  calcium  of 
"meat."  from  production  lots.  In  this 
regard,  noncompliance  occurs  when 
calcium  analyses  of  the  samples  of  meat 
from  finished  lots  exceed  the 
established  calcium  limit.  When 
calcium  results  exceed  the  limit,  the 
product  must  be  called  MS(S),  e.g., 
mechanically  separated  beef  or  pork, 
and  comply  with  the  regulations  on 
MS(S). 

Second,  the  bones  emerging  from 
AMR  systems  must  emerge  comparable 
to  those  from  band  deboning.  Therefore, 
if  pre-sizing  of  bones  results  in  bones 
that  are  not  recognizable,  the  product 
exiting  the  AMR  systems  could  not  be 
identified  as  "meat."  The  rule  clearly 
intends  that  establishments  ensure  that 


their  systems  are  operating  in  control 
and  in  accordance  with  the  regulations. 
Thus,  establishments  need  to  carry  out 
procedures  to  ensure  that  bones  exiting 
the  AMR  systems  are  comparable  to 
those  resulting  from  hand-deboning 
(i.e..  essentially  intact  and  in  natural 
physical  confirmation  such  that  they  are 
recognizable,  such  as  loin  bones  and  rib 
bones,  when  they  emerge  from  the 
machinery.  Establishments  must  also 
carry  out  the  calcium  content  analysis 
procediu^s  required,  and,  in  turn, 
comply  with  the  regulation's 
requirement  in  cases  where  compliance 
with  the  caldum  content  limit  is  not 
demonstrated.  Although  establishments 
are  responsible  for  assuring  that  they 
comply  with  the  regulations,  FSIS 
inspectors  will  also  verify  establishment 
operations,  which  may  include  periodic 
examination  of  bones  exiting  AMR 
systems,  to  ensure  that  such  systems 
operate  in  accordance  with  the 
regulations. 

FSIS  believes  that  the  provisions  in 
the  AMR  regulations  must  be 
consistently  enforced.  FSIS  enforcement 
serves  to  ensure  establishment 
compliance  with  the  two  criteria  that 
must  be  met  in  order  for  product  exiting 
from  AMR  systems  to  come  within  the 
definition  of  "meat."  FSIS  has  issued 
instructions  to  field  personnel  so  that 
they  will  have  a  consistent 
understanding  of  their  role  and  receive 
uniform  guidance  in  ensuring  that 
establishments  comply  with  the 
regulations. 

FSIS  is  reviewing  all  establishments 
which  operate  AMR  systems  at  least 
once  per  week  to  ascertain  if  the 
establishments  are  operating  in 
compliance  with  the  regulations. 
Reviews  are  scheduled  through  the 
Agency's  Performance  Based  Inspection 
System  and  are  currently  being 
conducted.  FSIS  Reviews  examine 
available  establishment  records  required 
to  be  maintained  regarding  the  calcium 
content  limit  of  product  classified  as 
"meat"  and  actions  taken  by  the 
establishment  if  the  calcium  limit  is 
exceeded.  FSIS  is  also  examining 
representative  samples  of  bones  before 
they  enter  and  after  they  exit  the  AMR 
system  to  determine  if  the  bones  emerge 
from  the  AMR  system  essentially  intact 
and  ianatural  physical  conformation. 

Request  for  Data  and  Information 

FSIS  welcomes  views  and  information 
on  approaches,  other  than  those  set 
forth  in  the  current  rule  that  might  be 
utilized  to  ensure  that  product  derived 
from  AMR  systems  is  "meat."  FSIS  also 
invites  comments  and  data  pertaining  to 
several  issues  raised  by  interested 
parties. 
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The  compliance  requirement  for 
calcium  content  limitation  in  the 
regulations  applies  only  to  the  finished 
product  (i.e.,  meat)  exiting  the  AMR 
systems.  The  regulation  does  not  require 
the  caldtmi  content  limitation  of  the 
rule  to  be  met  regarding  material  from 
an  interim  phase  of  the  continuous 
operation  of  the  AMR  systems  (i.e., 
"intermediate"  material).  To  implement 
a  requirement  that  calcium  analysis  be 
made  on  "intermediate"  material 
obtained  after  the  first  separation  step  of 
an  AMR  system  which  comes  before 
subsequent  desinewing  or  separation 
steps  (as  requested  by  consumer 
groups),  and  that  for  product  to  be 
identified  as  "meat"  such  analysis  must 
indicate  that  product  from  the 
intermediate  step  met  the  calcium 
content  limitation,  FSIS  would  need  to 
amend  the  regulations.  Any  such 
modification  must  be  based  on 
substantive  data  which  supports  the 
need  for  such  a  requirement.  FSIS 
invites  data  and  comments  pertaining  to 
this  issue. 

The  Agency  believes  that 
establishments  operating  AMR  systems 
recognize  the  need  to  have  controls  for 
their  AMR  systems  which  ensure  that 
the  condition  of  the  bones  exiting  the 
systems  conform  to  the  regulations. 
However,  there  are  no  recordkeeping 
requirements  imposed  by  the 
regulations.  Records  of  the  condition  of 
bones  before  and  after  they  exit  the 
AMR  system's  machinery  could 
faciUtate  FSIS'  determination  of 
whether  bones  exiting  the  systems  are 
intact  and  recognizable.  FSIS  invites 
comments  regarding  the  need  to  modify 
the  compliance  procedures  to  include 
recordkeeping  requirements  to  show 
that  bones  that  emerge  from  the  systems 
are  being  monitored  by  the 
establishment. 

FSIS  is  also  interested  in  receiving 
data  to  assess  certain  issues  raised  by 
interested  parties.  FSIS  is  interested  in 
data  and  comments  on  the  following 
questions:  (1)  What  practices  are  being 
conducted  in  regard  to  presizing  and  do 
these  have  any  effect  on  bone 
recognition?  Should  presizing  criteria  be 
established  that  would  establish  the 
minimum  dimensions  a  bone  must  be  to 
be  allowed  to  be  used  in  the  AMR 
systems?  (2)  If  the  calcium  content  of 
the  material  being  separated  in  AMR 
systems  is  higher  at  an  interim  stage  of 
the  process  than  that  established  for  the 
finished  product  (i.e.,  150  mg/100  gm  of 
product,  within  a  tolerance  of  30  mg), 
does  this  mean  bones  have  been 
crushed,  groimd,  or  pulverized  and  is 
there  data  to  support  such  a  conclusion? 
(3)  If  the  "meat"  derived  from  the  AMR 
system  conforms  to  the  definition  of 


meat,  i.e.,  it  does  not  exceed  the  calcium 
limit  and  the  bones  are  essentially  intact 
and  recognizable,  are  there  other  helpful 
compliance  measures  that  should  be 
examined,  and,  if  so,  why?  (4)  Should 
the  current  criteria  requiring  that  bones 
emerge  essentially  intact  and  in  natural 
physical  conformation  be  further 
qualified  to  indicate  that  only  minor 
abrasions  of  bone  edges  or  removal  of 
minute  amounts  of  bqpe  would  be 
permitted  in  order  to  meet  this  criteria? 
What  standards  should  be  established  as 
indicators  that  these  standards  have 
been  met?  The  answers  to  these 
questions  require  data  that  are 
representative  of  the  various  AMR 
systems  used.  These  data  are  cunently 
unavailable  to  the  Agency.  FSIS  is 
seeking  comments  from  all  interested 
parties  on  the  issues  raised  in  this 
notice  and  specifically  encourages  the 
submission  of  views  and  data  by 
equipment  manufactiirers. 

FSIS  has  also  received  letters  from 
various  consumer  groups  which  assert 
that  bones  are  being  pre-sized,  then 
crushed,  ground,  and  pulverized  in 
AMR  systems  to  "harvest"  marrow.  The 
assertions  focus  on  marrow  allegedly 
"harvested"  from  beef  neck  bones  due 
to  the  operation  of  two  pieces  of  press- 
type  meat/bone  separation  equipment. 
"The  document  provided  to  FSIS  to 
support  these  assertions  was  a 
University  of  Nebraska  doctoral 
dissertation  on  "mechanically  recovered 
neck  bone  lean  (MRNL)."  This 
dissertation,  as  well  as  peer-reviewed 
journal  articles  based  on  the  research 
reported  in  the  dissertation,  have  been 
reviewed  by  FSIS.  The  research  focused 
on  examining  the  characteristics  of 
MRNL  derived  from  beef  neck  bones 
processed  using  two  types  of  meat/bone 
separators.  The  objective  of  the  research 
was  to  investigate  the  functional 
characteristics  of  the  material  derived 
from  the  neck  bones  in  order  to  provide 
information  about  how  the  material  can 
be  used  to  formulate  other  products. 
The  objective  of  the  research  was  not, 
however,  to  test  how  AMR  systems 
operate  or  to  make  determinations  in 
regard  to  what  the  composition  is  of  the 
finished  product  derived  from  AMR 
systems,  llierefore,  FSIS  does  not 
believe  that  the  research  can  be  used  to 
support  a  conclusion  that  bones  are 
being  presized  then  crushed,  ground, 
and  pulverized  in  AMR  systems  to 
"harvest"  marrow.  FSIS  did  consider 
the  issues  of  bone  residiie  and  marrow 
during  development  of  the  AMR 
regulations.  In  both  the  proposal  and 
final  rule,  FSIS  stated  that  the 
contribution  of  bone  content  to  meat 
resulting  from  AMR  systems  is  minimal. 


It  would  be  no  greater  than  that  which 
may  occur  if  bone  surfaces  are  abraised, 
preiased.  or  scraped  to  expose  bone 
content  as  part  of  hand-deboning 
operations.  Further,  FSIS  concluded  the 
potential  contribution  of  bone  marrow, 
a  portion  of  a  bone's  content,  to  meat 
from  AMR  systems  poses  no  health  or 
safety  hazards  nor  would  it  be  at  a  level 
which  would  make  its  inclusicm  an 
adulteration  or  misbranding  issue. 

The  internal  part  of  livestock  bones  is 
composed  of  the  same  constituents  as 
"meat,"  and  consists  of  adipose  (fat) 
tissue,  connective  tissue,  and  marrow. 
Bone  marrow  is  a  fraction  of  the  internal 
bone  content  and  also  is  part  of  the 
animal's  vascular  system.  When  an 
animal  is  slaughtered,  most  of  the  red 
(blood)  marrow  is  lost.  The  remaining 
red  marrow  is  mostly  red  blood  cells. 
Red  (blood)  marrow  is  found  in  higher 
amounts  in  certain  bones,  e.g.  the  long 
bones  of  animals  (i.e.,  the  femur,  shank, 
and  patella,  etc.).  Long  bones  remain 
with  primal  and  sub-primal  cuts  and 
eventually  are  cut  into  retail  portions  of 
"meat"  or  are  used  to  make  soups, 
stocks,  and  broth.  Bones  used  in  the 
AMR  systems  are  typically  the  flat 
bones  (e.g.,  vertebrae,  sternum,  ribs,  and 
pelvis)  with  adhering  tissue  and  contain 
relatively  littie  marrow. 

There  are  no  standardized  methods  to 
determine  marrow  content  because  it  is 
composed  of  the  same  constituents  as 
"meat"  and,  therefore,  it  is  difficult  to 
analytically  distinguish  it. 

There  are  some  experimental 
approaches  that  attempt  to  quantify 
marrow  based  on  a  constituent  of 
marrow,  e.g.,  cholesterol,  amino  acid, 
fetty  acid,  nucleic  acid,  mineral,  and 
vitamin  content,  or  pH.  However,  there 
are  many  factors  that  relate  to  natural 
variations  in  manow  and  meat 
composition  that  disqualify  these 
methods  from  being  relied  upon  as 
standardized  methods.  Therefore,  the 
suggestion  by  various  consumer  groups 
that  cholesterol  and  iron  are  unique 
markers  for  marrow  is  generally 
unsupported  by  the  scientific  literature. 
Similar  to  that  expected  in  hand- 
deboning  operations,  it  is  conceivable 
that  when  a  pre-sized  bone  is  pressed, 
compressed,  or  scraped  in  an  AMR 
system,  it  may  express  some  bone 
content  through  cracks  or  openings  at 
the  ends  of  the  bone  that  may  be 
incorporated  in  product.  This  material 
would  consist  of  the  fluid  portion  of  the 
bone  content  (e.g.,  red  (blood)  marrow 
and  some  fat).  However,  it  is  not 
necessarily  marrow  that  is  expressed 
into  the  meat  from  AMR  systems,  it 
could  just  as  likely  be  blood  and  fat 
which  are  part  of  "meat"  as  defined  in 
the  regulations.  This  would  account  for 
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the  minor  color  differences  of  neck  bone 
meat  from  AMR  systems  and  hand- 
deboned  neck  meat.  However,  because 
the  connective  tissue  structure  of  the 
internal  portion  of  bone  maintains  the 
integrity  of  most  of  the  bone's  semi- 
solid and  solid  content,  and  this 
remains  intact  in  AMR  systems,  most  of 
the  bone's  content  is  not  expressed 
when  AMR  systems  are  utilized.  In 
contrast  to  this,  a  more  physically 
rigorous  process,  e.g..  the  mechanical 
separation  process  yielding  MS(S)  that 
crushes,  grinds,  and  pulverizes  bones 
would,  of  course,  destroy  the  internal 
bone  structure  and  evenly  distribute  all 
the  contents  of  the  bone  in  an 
amorphous  tissue  mass. 

Although  FSIS  does  not  currently 
know  of  any  standardized  methods  to 
determine  the  presence  of  bone  marrow 
in  meat  products.  FSIS  would  like  data 
that  can  help  establish  what 
constituents  are  unique  to  marrow  that 
can  be  relied  upon  to  indicate  the 
presence  of  bone  marrow  in  meat 
products.  If  such  a  standardized  method 
could  be  established,  FSIS  would  like 
comments  on  whether  a  compliance 
criterion  regarding  marrow  should  be 
established  in  regard  to  product  derived 
from  AMR  systems.  In  this  regard  FSIS 
would  like  comments  on  the  following 
questions.  (1)  Should  an  acceptable 
level  of  marrow  be  established  for  meat 
and  product  derived  from  AMR 
systems?  If  such  a  level  was  established, 
should  the  presizing  operations  of  AMR 
systems  be  examined  to  determine  if 
they  contribute  to  the  marrow  content  of 
product  derived  from  AMR  systems?  (2) 
If  the  product  derived  from  the  AMR 
systems  is  determined  to  have  an 
amount  of  marrow  higher  than  that 
found  in  hand  deboned  meat,  should 
such  products  be  designated  as  MS(S) 
rather  than  meat?  (3)  Is  it  possible  to 
establish  criteria  on  the  amount  of 
marrow  in  product  from  AMR  systems 
based  on  the  degree  to  which  bones 
emerging  from  the  AMR  systems  are 
hollow? 

FSIS  Studies 

In  addition  to  requesting  comments 
and  data  from  the  public,  FSIS  itself 
will  also  collect  information  on  how 
AMR  systems  are  currently  performing. 

The  Agency  is  interested  m  collecting 
information  regarding  the  recovery  of 
tissue  from  bones  by  use  of  AMR 
systems,  especially  the  recovery  of 
tissue  from  split  neck  bones  of  beef. 
Gimpliance  procedures  for  the  AMR 
systems  were  designed  to  assure  that 
bone,  as  measured  by  calcium  content, 
was  not  intentionally  incorporated  into 
product.  FSIS  was  aware  that 
desinewing  equipment  was  being  used 


in  conjunction  with  the  AMR  systems  to 
remove  hard  particle  tissues  (e.g..  bone 
fragments,  ligaments,  tendons,  cartilage) 
inherent  to  boning  operations.  FSIS 
believed  that  AMR  systems  which  were 
not  being  operated  in  compliance  (i.e., 
which  crushed,  ground  or  pulverized 
bones)  would  be  identified  throu^  the 
calcium  check  of  the  finished  product. 
This  conclusion  was  based  on  the  view 
that  desinewing  equipment  would  not 
remove  a  significant  amount  of  the 
powdered  bone  which  would  result 
from  crushing,  grinding,  or  pulverizing, 
and  consequently  the  finished  product 
would  exceed  the  calcium  limit.  In  an 
effort  to  assure  that  the  desinewing 
equipment  is  not  being  used  to  remove 
excess  powdered  bone  resulting  from 
bone  breakage.  FSIS  is  taking  steps  to 
better  identify  what  the  desinewing 
equipment  is  removing.  A  sampling 
plan  is  being  devised  which  will 
statistically  establish  the  expected 
calcium  content  of  a  product  derived 
from  a  properly  operating  AMR  system, 
prior  to  and  after  desinewing. 

In  another  study.  FSIS  win  be 
identifying  the  expected  range  of 
calcium,  cholesterol  and  iron  contents, 
the  pH  level,  and  the  texture  and 
appearance  of  various  products  which 
qualify  as  "meat."  The  Agency  intends 
to  involve  the  Agricuhural  Research 
Service  (ARS)  in  this  activity. 
Representatives  from  ARS  were 
involved  in  the  initial  steps  leading  up 
to  the  development  of  the  regulation. 
This  study  will  assist  FSIS  in  learning 
more  about  the  issues  concerning 
marrow  in  AMR  products  that  have 
been  raised. 

Done  at  Washingtoa.  DC,  on  November  4, 
1996 

Thomas  ).  Billy. 

Administrator. 

[PR  Doc.  96-28768  Filed  11-5-96:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-e4-230A] 

Energy  Conaervatlon  Program  for 
Consumer  Products:  Test  Procedure 
for  Clothes  Washers  and  Reporting 
Requirements  for  Clothes  Washers, 
Clothes  Dryers,  and  Dishwashers 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTION:  Proposed  rule;  limited 
reopening  of  the  comment  period. 


SUMMARY:  Appendix  J  to  subpart  B  of  10 
CFR  part  430  sets  far\h  the  test 
procedures  required  for  testing  whether 
clothes  washers  comply  with  the 
existing  energy  conservation  standards. 
The  Department  of  Energy  (DOE  or 
Department)  has  proposed  to  amend 
these  test  procedures.  The  purpose  of 
this  notice  is  to  solicit  conunents  on 
possible  additional  amendments  which 
would  require  certain  specific 
procedures  for  testing  clothes  washers 
with  adaptive  (machine  controlled) 
water  fill  control  capability,  and  clothes 
washers  with  non-traditional 
temperature  selections. 
DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by 
November  25, 1996. 
AOORES8C8:  Written  comments,  10 
copies,  are  to  be  submitted  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
43,  Room  lJ-018.  "Test  Procedure  for 
Clothes  Washers  and  Reporting 
Requirements  for  Clothes  Washers, 
Clothes  Dryers,  and  Dishwashers." 
Docket  No.  EE-RM-94-230A,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585.  (202)-586- 
7574. 

Copies  of  the  transcript  of  the  public 
hearing  and  the  public  comments 
received  on  the  proposed  rule,  may  be 
read  or  photocopiea  at  the  Department 
of  Energy  Freedom  of  Information 
Reading  Room.  U.S.  Department  of 
Energy.  Forrestal  Building,  Room  lE- 
190.  1000  Independence  Avenue.  SW. 
Washington,  DC  20585.  (202)  586-6020 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
P.  Marc  LaFrance.  U.S.  Etepartment  of 

Energy,  Energy  Efficiency  and 

Renewable  Energy,  Mail  Station  EE- 

43.  Forrestal  Building,  1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585-0121,  (202) 

586-8423 
Edward  Levy,  Esq.,  U.S.  Department  of 

Energy,  Office  of  General  Counsel, 

Mail  Station  GC-72,  Forrestal 

Building,  1000  Independence  Avenue. 

SW.,  Washington,  DC  20585.  (202) 

586-9507 
aUPPt^MENTARY  INFORMATION: 

I.  Introduction 

II.  Discussion 

A.  Adaptive  Water  Fill  Control 

Manual  and  Adaptive  Water  Fill  Control 
Multiple  Adaptive  Water  Fill  Control 
Settings 

B.  Temperature  Selections 
Multiple  Warm  Wash  Temperature 

Combination  Selections 
Multiple  Temperature  Settings  within  a 
Temperature  Combination  Selection 
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One  and  Two  Temperature  Combination 
Selections 

L  Introduction 

On  March  23. 1995.  the  Department 
published  a  notice  of  proposed 
rulemaking  to  make  several 
amendments  to  the  clothes  washer  test 
procedure.  60  FR  15330  (hereafter 
referred  to  as  the  Notice  of  Proposed 
Rulemaking  or  NOPR).  On  July  12. 1995. 
a  hearing  on  the  proposed  rule  was  held 
in  Washington,  DC. 

The  proposed  amendments  to  the  test 
procedure  were  based  on  the  same 
factual  foundation  as  the  existing  test 
procedure  and  energy  conservation 
standards  for  clothes  washers,  so  that 
the  existing  energy  conservation 
standard  would  not  have  to  be  adjusted. 
The  Department  believes,  however,  that 
the  existing  test  procedure  currently 
overstates  the  average  annual  energy 
consumption  for  clothes  washers 
because  of  changes  in  consumer  habits 
since  the  current  test  procedure  was 
adopted.)  The  Department  had  planned 
on  initiating  an  additional  clothes 
washer  test  procedure  rulemaking,  at  a 
later  date,  which  would  take  into 
account  current  consiuner  habits,  and 
would  be  used  as  the  basis  for 
considering  revision  of  the  clothes 
washer  energy  conservation  standards.^ 

In  resftonse  to  the  NOPR,  the 
Association  of  Home  Appliance 
Manufacturers  (AHAM)  submitted 
comments  asking  DOE  to  adopt  an 
additional  new  test  procedure,  based  on 
current  constuner  habits,  which  would 
be  used  in  considering  revision  of  the 
clothes  washer  energy  conservation 
standards,  and  would  take  efiect  when 
new  standards  take  effect.  On  April  22, 
1996,  the  Department  proposed  such  a 
new  clothes  washer  test  procedure. 
Appendix  Jl,  as  well  as  certain 
additional  revisions  to  the  currently 
applicable  test  procedure  in  Appendix  J 
to  Subpart  B  of  10  CFR  part  430.  61  FR 
17589  (hereafter  referred  to  as  the 
Supplemental  Notice  of  Proposed 
Rulemaldng  or  Supplemental  NOPR). 
The  Department  proposed  to  issue  a 
final  rule  with  two  test  procedures,  to  be 
codified  in  Appendices  "J"  and  "Jl"  to 
subpart  B  of  10  CFR  part  430.  Appendix 
"J"  would  be  a  revision  of  the  ciurent 
test  prfx»dure,  would  be  consistent 
with  the  existing  standards,  and  would 
become  effective  30  days  after  issuance 
of  the  final  rule.  Appendix  "Jl", 


generally  based  on  AHAM's  suggested 
test  procedures,  would  be  used  in  the 
analysis  and  review  of  possible  revised 
efficiency  standards,  and  would  apply 
to  any  revised  standards.  Upon  adoption 
of  any  revised  standards,  the 
Department  would  amend  its 
regulations  to  replace  Appendix  "J" 
writh  Appendix  "Jl." 

However,  since  the  publication  of  the 
NOPR  and  the  Supplemental  NOPR. 
additional  issues  have  arisen  regarding 
the  Appendix  J  test  procedure.  "The 
purpose  of  today's  notice  is  to  obtain 
public  comment  on  options  the 
Department  is  considering  for  resolving 
these  issues.  These  issues  arose  in  the 
context  of  interim  waivers  fix)m  the  DOE 
clothes  washer  test  procedure  granted 
by  DOE  with  respect  to  clothes  washer 
features  that  are  not  covered  by  the 
current  test  procedure.  On  April  6. 
1996.  the  Department  granted  General 
Electric  Appliances  (GEA)  an  Interim 
Waiver  (CW-004)  for  its '  clothes 
washer  that  has  multiple  warm  wash 
tem(>eraturo  selections,  various 
temperature  settings  within  each 
temperature  selection,  multiple  adaptive 
water  fill  control  settings,  and  a  manual 
water  fill  control  option.  61  FR  18129. 
On  September  6, 1996.  the  Department 
granted  GEA  an  Interim  Waiver  (CW- 
005)  for  its  clothes  washer  that  has  only 
two  wash/rinse  temjierature  selections. 
61  FR  47115.  The  Department  is 
considering  inclusion  in  the  Appendix 
J  test  procedure  of  test  provisions  that 
address  these  features,  and  solicits 
comments  only  on  the  issues  of  whether 
and  how  such  features  should  be 
addressed  in  Appendix  J. 

n.  Discussion 

A.  Adaptive  Water  Fill  Control 

The  amount  of  energy  that  a  clothes 
washer  consimies  is  almost  entirely  a 
fimction  of  whether  it  uses  heated  or 
unhealed  water,  and  of  the  temperature 
and  amount  of  any  heated  water  it  uses. 
Adaptive  water  fill  control  in  a  clothes 
washer  is  a  control  scheme  which 
automatically  determines,  without 
operator  intervention,  the  amount  of 
water  used  to  wash  a  particular  load  of 
clothing,  based  on  the  size  of  that 
clothing  load.  In  the  NOPR,  the 
Department  proposed  to  amend 
Appendix  J  to  include  test  provisions 
for  adaptive  water  fill  control  '*  schemes, 
but  proposed  no  alteration  of  the 


'  Proctor  ft  Gamble  data  indicates  a  decrease  in 
the  use  of  hot  water  and  the  number  of  Cjrcles  per 
year  over  time. 

'  The  second  round  of  clothes  washer  standards 
rulemaking  was  initiated  by  the  publication  of  an 
Advance  Notice  of  Proposed  Rulemaking  (ANOPR). 
(59  FR  56423.  November  14. 1994.) 


'GEA's  clothes  washer  is  actually  manubctured 
by  Fisher  ft  Paykel  Limited  horn  New  Zealand. 

*  In  the  NOPR.  the  terminology  used  was 
"machine-controlled  water  fill,"  although  the 
Department  plans  to  adopt  language  used  in  the 
Supplemental  NOPR  "adaptive  water  fill  control." 


existing  test  procedures  for  manual 
water  fill  control.' 

Manual  and  Adaptive  Water  Fill  Control 

The  GEA  clothes  washer  that  is  the 
subject  of  Interim  Waiver  CW-004,  dted 
above,  has  both  manual  and  adaptive 
water  fill  control  capability.  However, 
neither  the  current  Appendix  J  test 
procedure,  nor  the  proposed 
amendments  to  Appendix  J,  sets  forth  a 
procedure  that  applies  to  a  clothes 
washer  that  has  both  of  these  features. 
In  the  Supplemental  NOPR,  the 
Department  proposed  that  Appendix  Jl 
provide  that  sudi  machines  be  tested  in 
both  the  manual  and  adaptive  water  fill 
modes,  and  that  test  results  be  prorated 
based  on  the  assumption  that  each  mode 
is  used  50  percent  of  the  time.  This 
methodology  is  used  in  Interim  Waiver 
CW-004  granted  to  GEA.  The 
Department  has  not  received  any 
negative  comment  regarding  this 
methodology,  and  is  considering 
adoption  of  this  approach  for  the 
Appendix  J  test  procedure.  The 
Department  welcomes  comments  on  this 
issue. 

Multiple  Adaptive  Water  Fill  Control 
Settings 

The  GEA  clothes  washer  covered  by 
Interim  Waiver  CW-004,  also  permits 
adjustment  of  the  "sensitivity,"  or 
relative  water  fill  amounts,  for  the 
adaptive  water  fill  control  featxire.  This 
feature  allows  a  consumer  to  fine  time 
the  adaptive  water  fill  control  system, 
and  permits  use  of  different  amounts  of 
water  for  a  given  amoimt  of  clothing 
being  washed.  The  test  method 
provided  to  GEA  in  Interim  Waiver  CW- 
004,  requires  the  two  extreme 
"sensitivities,"  which  provide  the  most 
and  least  energy  intensive  results,  to  be 
tested.  Then  these  two  results,  or 
associated  energy  consxmiption  values, 
are  averaged  to  determine  the  adaptive 
water  fill  control  energy  consumption 
value.  As  mentioned  above,  the  adaptive 
water  fill  control  result  is  then  prorated 
with  the  manual  water  fill  control 
result.  The  Department  has  not  received 
any  negative  comment  regarding  this 
methodology  and  is  considering 
adoption  of  this  approach  for  the 
Appendix  J  test  procedure.  The 
[Apartment  welcomes  comments  on  this 
issue. 

B.  Temperature  Selections 

Currently,  and  as  proposed,  Appendix 
J  allows  for  the  testing  of  three  basic 
wash  temperatures,  cold,  warm,  and 
hot,  in  several  combinations  with  two 


'  In  Appendix  ),  two  types  of  manual  fill  control 
are  defined,  "sensor  filled"  and  "timed  filled." 


57796 


Federal  Register  /  Vol.  61,  No.  218  /  Friday,  November  8,  1996  /  Proposed. Rules 


rinse  temperatures,  cold  and  warm.  The 
test  procedures  set  forth  percentages, 
called  temperature  use  factors  (TUFs), 
that  represent  the  proportion  of  the  time 
that  each  combination  of  wash  and  rinse 
temperatures  is  used.  The  test 
procedures  have  a  set  of  TUFs  that 
applies  to  each  clothes  washer  that  is 
equipped  with  either  three,  four,  five  or 
six  discrete  temperature  combination 
selections  (TCS^  (wash/rinse  offering  to 
a  consumer).  Clothes  washers  with  these 
TCSs  represent  the  majority  of  the 
market.  However,  new  clothes  washers, 
such  as  the  GEA  clothes  washers,  have 
new  temperature  combinations  which 
are  not  explicitly  covered  by  the 
Appendix  )  test  procedure. 

Multiple  Warm  Wash  Temperature 
Combination  Selections 

The  GEA  clothes  washer  covered  by 
Interim  Waiver  CW-004  has  three 
different  warm  wash  selections,  each  of 
which  has  a  cold  rinse.  The  warm  wash 
temperatures  of  these  three  TCSs  are 
equally  spaced  by  temperature,  so  that 
the  temperature  of  the  median  warm 
wash  is  at  the  mid-point  between  the 
temperatures  of  the  wannest  warm  wash 
and  the  coolest  warm  wash.  The  test 
methodology  provided  to  GEA  in  the 
interim  Waiver  reauired  that  only  the 
median  warm  wasn  TCS  be  tested.  The 
above  and  below  median  warm  wash 
TCSs  were  not  to  be  tested.  The 
Department  did  not  receive  any  negative 
comment  regarding  this  methodology. 

The  Department  is  considering 
adoption  of  a  similar  approach  in 
Appendix  }.  In  addition,  the  Department 
is  also  considering  adoption  of 
additional  provisions  to  address  two 
other  situations  where  clothes  washers 
have  multiple  warm  wash  TCSs.  First, 
similar  to  the  clothes  washer  covered  by 
Interim  Waiver  CW-004,  a  clothes 
washer  could  have  a  median  warm  wash 
selection  and  two  or  more  pairs  (one 
selection  above  and  the  other  below  the 
median)  of  additional  warm  selections, 
with  the  two  selections  in  each  pair 
being  an  equal  distance  (by  temperature) 
from  the  median.  The  Department 
contemplates  that  in  such  a  situation,  as 
under  Interim  Waiver  CW-004,  a 
manufacturer  should  have  to  test  only 
the  median  warm  wash  TCS.  Second, 
unlike  the  clothes  washer  covered  by 
Interim  Waiver  CW-004.  a  clothes 
washer  could  have  multiple  warm  wash 
TCSs  that  are  not  equidistant  from  a 
median  warm  wash  TCS.  The 
Department  is  considering  incorporation 
into  Appendix  )  of  a  requirement  that, 
in  such  a  situation,  a  manufacturer 
would  test  the  TCS  with  the  warm  wash 
temperature  that  is  the  next  higher 
selection  above  the  actual  mean 


selection,  or  above  a  theoretical  mean 
warm  wash  TCS  if  an  actual  mean 
selection  does  not  exist  The 
Department  seeks  comments  regarding 
these  issues. 

Multiple  Temperature  Settings  Within  a 
Temperature  Combination  Selection 

The  GEA  clothes  washer  covered  by 
Interim  Waiver  CW-004  also  has 
multiple  temperature  settings,  i.e.,  a 
range  of  temperatures  from  which  a 
consumer  can  make  a  setting  within  a 
specific  TCS.  Section  3.2.2.2  of  tiie 
current  test  procedure  requires  that  the 
"hottest  setting  available"  be  used  for 
testing  the  hot  wash  TCS.  In  Interim 
Waiver  CW-004,  the  Department 
provided  a  test  methodology  to  GEA  for 
its  clothes  washer  which  requires  that 
the  hottest  temperature  setting  within  a 
hot,  warm  or  cold  TCS  be  tested. 

This  approach  is  similar  to  the 
Department's  proposal  in  the  NOPR  for 
addressing  similar  TCSs  that  are  labeled 
so  as  to  appear  to  the  consumer  to  be 
virtually  identical.  In  essence,  the 
similarly  labeled  TCSs  are  two 
temperature  settings  for  one  basic  TCS. 
For  example  on  a  single  clothes  washer, 
one  cold  wash/cold  rinse  TCS  may  be 
labeled  "cold/cold,"  with  a  wash 
temperature  that  is  never  heated,  and 
another  can  be  labeled  "auto  cold/cold" 
with  a  wash  temperature  that  uses  some 
hot  water.  The  DepMrtment's  NOPR 
proposes  that  the  hottest  of  these  two 
selections  be  used  for  test  results.  The 
Department  believes  this  proposal  is 
consistent  with  the  industry's  basic 
interpretation  of  the  test  procedure.  The 
Department  believes  this  issue  is 
essentially  the  same  as  the  multiple 
temperature  setting  issue  regarding  the 
GEA  clothes  washer.  The  Department 
did  not  receive  any  negative  comment 
regarding  the  NOPR's  provision  for 
similarly  labeled  TCSs. 

However,  the  Department  did  receive 
negative  comment  from  Fisher  k  Paykel 
Limited  (Fisher  and  Paykel)^  in 
response  to  the  Interim  Waiver  CW-004 
granted  to  GEA.  Fisher  &  Paykel  is 
concerned  that  the  test  methodology 
that  requires  testing  st  the  hottest 
temperature  setting  available  within  a 
TCS  is  inconsistent  with  the  test 
methodology  regarding  multiple  warm 
wash  TCSs,  discussed  above.  The  two 
approaches  may  appear  to  be 
inconsistent,  but  the  Department 
believes  they  would  establish  the  best 
solution  given  the  treatment  of  multiple 
warm  TCSs  in  Interim  Waiver  CW-004 
and  the  proposal  in  the  NOPR  for 


•Fiihar  k  Paykel  timilsd  U  the  manuiKturar  of 
th«  clothat  wa*b«r  thai  GEA  is  patitioning  (or  a 
waivar. 


similarly  labeled  TCSs.  One  of  the 
Department's  goals  in  proposing  to 
amend  the  Appendix  )  test  procedure  is 
to  see  that  the  test  procedure  does  not 
affect  the  energy  rating  of  any  model 
that  must  meet  the  current  minimum 
efficiency  standard.  In  addition,  to  the 
extent  possible,  the  Department  wants 
to  ensure  that  all  models  are  tested  and 
rated  on  a  comparable  basis.  Therefore, 
the  Dei>artment  is  considering  adoption 
of  provisions  for  Appendix  J  that  would 
require,  for  each  TCS  tested,  that  the  test 
be  conducted  at  the  hottest  setting 
available  for  that  TCS.  The  Department 
welcomes  comments  on  this  issue. 

One  and  Two  Temperature  Combination 
Selections 

The  GEA  clothes  washers  that  are  the 
subject  of  Interim  Waiver  CW-005.  cited 
above,  have  only  two  wash/rinse  TCSs. 
One  selection  has  a  cold  wash  and  a 
cold  rinse,  while  the  other  has  a  heated 
wash  and  a  cold  rinse.  In  the  Interim 
Waiver  granted  to  GEA,  the  Department 
provided  a  TUF  of  15  percent  for  the 
cold/cold  selection  in  these  clothes 
washers,  which  is  the  same  TUF  value 
as  is  contained  in  the  current  test 
procedure  for  the  cold/cold  selection  for 
three,  four,  five,  and  six  TCS  clothes 
washers.  The  heated  TCS  addressed  in 
Interim  Waiver  CW-005  had  the 
remaining  percentage,  or  a  TUF  of  85 
percent.  The  Department  did  not  receive 
any  negative  comments  regarding  these 
proration  factors.  The  Department  is 
considering  adoption  of  the  same  TUF 
values  for  Appendix  J. 

In  addition,  the  Department  proposes 
to  specify  that  a  clothes  washer  with 
only  one  TCS  would  be  tested  at  that 
TCS  100  percent  of  the  time.  The 
Department  plans  to  adopt  the  following 
tables  for  Appendix  J: 

Tern- 
pera- 

Wasrwrinse  temperature  setting  ^ 

(actor 
(TUF) 

Ofw  Temperatura  SeiecUon  (nsi) 

Any  _ 1.0 

T\wo  Temperature  SalacWon  (ns2) 

Heate<VcoW 0.86 

Cok^cold 0.15 

The  Department  welcomes  comments 
regarding  these  issues. 

List  of  Sttbiects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation, 
Household  appliances. 
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Issued  in  Washington,  DC,  November  4, 
1996. 

CSuistiiM  A.  Ervin. 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  96-28746  Filed  11-7-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  215 

CRagulatlon  O;  Docket  No.  R-0044q 

Loana  to  Exacutiva  Offlcara.  Diractora, 
and  Principal  Sharaholdars  of  Mambar 
Banlta;  Loana  to  Holding  Companiaa 
and  Afniiataa 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  supplemental  notice  of 
proposed  rulemaking  (supplemental 
proposal)  would  amend  the  Board's 
Regulation  O,  which  limits  how  much 
and  on  what  terms  a  bank  may  lend  to 
its  own  insiders  and  insiders  of  its 
affiliates.  Under  the  supplemental 
proposal,  the  restrictions  of  Regulation 
O  would  not  apply  to  extensions  of 
credit  by  a  baxik  to  an  executive  officer 
or  director  of  the  bank's  affiliate, 
provided  that  the  executive  officer  or 
director  was  not  engaged  in  major 
policymaking  functions  of  the  bank  and 
the  affiliate  did  not  account  for  more 
than  10  percent  of  the  consolidated 
assets  of  the  bank's  holding  company. 

The  supplemental  prop<Mal 
supersedes  a  similar  proposal  included 
in  a  proposed  rule  published  by  the 
Board  on  May  3, 1996.  The 
supplemental  proposal  results  from  a 
recent  change  in  the  exemptive 
authority  of  the  Board  under  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996.  Other 
provisions  of  the  earlier  proposal  have 
been  adopted  by  the  Board  as  a  final 
rule. 

DATES:  Comments  must  be  received  on 
or  before  December  9, 1996. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0940  and  be  mailed  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  They 
may  also  be  delivered  to  the  guard 
station  in  the  Eccles  Building  Courtyard 
on  20th  Street.  NW.  (between 
Constitution  Avenue  and  C  Street), 
between  8:45  a.m.  and  5:15  p.m.. 
weekdays.  Except  as  provided  in  the 
Board's  rules  regarding  the  availability 
of  information  (12  CFR  261.8), 


comments  will  be  available  for 
inspection  and  copying  by  members  of 
the  public  in  the  Freedom  of 
Information  Office,  Room  MP-500  of  the 
Martin  Building,  between  9:00  a.m.  and 
5:00  p.m.  on  weekdays. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Gregory  Baer,  Managing  Senior  Counsel 
(202/452-3236).  or  Gordon  MiUer. 
Attorney  (202/452-2534),  Legal 
Division.  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Teleconununications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMENTARY  INFORMATION: 
Introduction 

Section  22(h)  of  the  Federal  Reserve 
Act  restricts  insider  lending  by  banks, 
and  Regulation  O  implements  section 
22(h).  12  U.S.C.  375b:  12  CFR  Part  215. 
Regulation  O  limits  total  loans  to  any 
one  insider  and  aggregate  loans  to  all 
insiders  to  a  percentage  of  the  bank's 
capital  and  requires  that  such  loans  be 
on  non-preferential  terms — that  is,  on 
the  same  terms  a  person  not  affiliated 
with  the  bank  would  receive.^  12  CFR 
215.4  (a),  (c),  and  (d).  For  this  purpose, 
an  "insider"  means  an  executive  officer, 
director,  or  principal  shareholder,  and 
loans  to  an  insider  include  loans  to  any 
"related  interest"  of  the  insider, 
including  any  company  controlled  by 
the  insider.  12  CFR  215.2(h).  Regulation 
O  requires  that  banks  maintain  records 
to  dociunent  compliance  with  all  these 
restrictions.  12  CFR  215.8. 

On  May  3, 1996.  the  Board  proposed 
amendments  to  Regulation  O  to  conform 
its  exceptions  for  executive  officers  and 
"directors  of  affiliates  of  banks  to  the 
requirements  of  section  22(h),  as 
amended  by  the  Riegle  Commimity 
Development  and  Regulatory 
Improvement  Act  of  1994  (Riegle  Act).^ 
61  FR  19.683.  On  September  30, 1996. 
in  the  Economic  Growth  and  Reqgulatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA),3  Congress  further  amended 
section  22(h)(8)(B)  by  expanding  the 
number  of  restrictions  from  which  the 
Board  could  exempt  insiders  of 
affiliates,  but  narrowing  the  number  of 
insiders  of  affiliates  eligible  for  such 
exemptions.  In  view  of  the  changes  in 
the  Board's  authority  and  the  comments 
received  from  the  public  concerning  the 
Board's  original  proposal,  the^oard  is 
seeking  comment  on  a  new  proposal  to 


exempt  certain  insiders  of  affiliates  from 
Regulation  O. 

Background 

Section  22(h)  restricts  lending  not 
only  to  insiders  of  the  bank  that  is 
making  the  loan  but  also  to  insiders  of 
the  bank's  parent  bank  holding 
company  and  any  other  subsi£ary  of 
that  bank  holding  company.*  Prior  to 
FDIdA,  the  Board's  niies  exempted 
from  all  the  provisions  of  Regulation  O 
an  executive  officer  of  the  bcmk's 
affiliates  (other  than  the  parent  bank 
holding  company)  who  did  not 
participate  in  major  policymaking 
functions  at  the  bank.!>  12  CFR  215.2(d) 
(1992).  The  Board  considered  this 
treatment  appropriate  for  two  reasons. 
First,  such  persons  generally  were  not 
considered  to  be  in  a  position  to  exert 
sufficient  leverage  on  the  lending  bank 
to  obtain  a  loan  on  anything  but  arm's 
length  terms,  in  contrast  to  executive 
officers  of  the  lending  bank  itself  or  its 
parent.  Thus,  the  Board  considered  the 
benefits,  in  terms  of  protecting  the 
safety  and  soimdness  of  bank,  of 
restricting  loans  to  these  insidera  of 
affiliates  to  be  small.  Second,  applying 
these  restrictions  to  executive  officers  of 
affiliates  would  have  required  each  bank 
to  maintain  an  updated  list  of  all  its 
affiliates'  executive  officers  and  all 
related  interests  of  these  executive 
officers,  and  to  check  all  loans  against 
this  list.  Particularly  for  a  bank  in  a 
large  bank  holding  company  structure, 
this  effort  would  have  constituted  a 
significant  burden  not  outweighed  by 
anv  substantial  benefit. 

However,  after  the  FDICIA 
amendment,  the  language  of  the  statute 
no  longer  appeared  to  allow  such  an 


'  Regulation  O  also  requires  prior  approval  of  the 
bank's  board  of  directors  ibr  certain  loans  to 
insidera  and  prohibits  overdrafts  by  executive 
officers  and  directors. 

»Pub.  L.  103-325.  section  334  (1994). 

3  Pub.  L  104-206,  section  2211  (1996). 


'  As  amended  by  the  Federal  Depasit  Insurance 
Corporation  Improvement  Act  of  1991  (FDICIA). 
section  22(h)(8)  provides  that  "any  executive 
officer,  director,  or  principal  shareholder  (as  the 
case  may  be)  of  any  company  of  which  the  member 
bank  is  a  subsidiary,  or  of  any  other  subsidiary  of 
that  company,  shall  be  deemed  to  be  an  executive 
officer,  director,  or  principal  shareholder  (as  the 
case  may  be)  of  the  memfaKsr  bank."  12  U.S.C. 
375b(8)(A). 

'Subsection  (h)  of  section  22  was  added  in  1976. 
Financial  Institutions  Regulatory  and  Interest  Rate 
Control  Act  of  1978,  Pub.  L.  95-630,  S 104.  At  that 
time,  subsection  (h)  was  ambiguous  about  whether 
an  executive  officer  of  a  bank's  affiliate  was 
required  to  be  treated  like  an  executive  officer  of 
the  bank  itself.  The  statute  provided  that  an 
"officer"  of  a  bank  included  officers  of  affiliates,  but 
did  not  similarly  address  "executive  officers."  The 
statute's  restrictions  on  lending  by  a  -bank  to 
"executive  officers"  of  the  bank  therefore  did  not 
clearly  apply  to  "executive  officers"  of  affiliates.  No 
such  ambiguity  existed  with  respect  to  directors 
and  princi|>al  shareholders  of  affiliates,  who  wore 
explicitly  treated  like  their  counterparts  at  the 
lending  bank.  In  1980.  the  Board  amended 
Regulation  O  to  cover  insiders  of  affiliates,  but 
included  a  regulatory  exception  for  executive 
officers  of  affiliates  who  did  not  participate  in  major 
policynwking  functions  at  the  bank. 
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exception  for  executive  officers  of 
affiliates.  Under  the  amendment, 
executive  ofHcers  of  afTiliates  were 
explicitly  treated  like  executive  officers 
of  the  bank  itself.  Still,  nothing  in  the 
legislative  history  of  FDICIA  indicated 
that  Congress  intended  to  invalidate  the 
Board's  regulatory  exception  and  extend 
coverage  to  all  executive  officers  of 
affiliates. 

In  the  Riegle  Act.  Congress  addressed 
this  issue  by  amending  section  22(h)(8) 
again.  Congress  authorized  the  Board  to 
make  exceptions  for  executive  officers 
and  directors  of  afTiliates.  provided  that 
the  executive  officer  or  director  did  not 
have  the  authority  to  participate,  and 
did  not  participate  in.  major 
policymiiBking  functions  of  the  lending 
bank.  The  Board's  exceptions,  however, 
could  not  include  the  provisions  of 
section  22(hX2).  which  prohibited 
lending  on  preferential  terms." 
Although  the  legislative  history  of  the 
provision  indicates  that  it  was  intended 
to  allow  the  Board  to  maintain  its 
existing  exception  for  executive  officers, 
its  language  did  not  allow  the  Board  to 
do  so.^  The  Board  suggested  and 
supported  an  amendment  to  section 
22(h)  to  make  its  language  consistent 
with  its  apparent  intent. 

ECRPRA  resolved  the  situation  by 
dropping  the  requirement  in  section 
22(h)(8)  that  the  Board's  exceptions  not 
include  the  preferential  lending 
provision.  ECRPRA  therefore  restored 
the  ability  of  the  Board  prior  to  FDICIA 
to  exempt  executive  officers  of  a  baiik's 
affiliates  from  all  the  provisions  of 
section  22(h).  and  reconfirmed  the 
authority  of  the  Board  to  make  such  an 
exception  for  directors  of  a  bank's 
affiliates  as  well. 

Congress  further  revised  section 
22(h)(8)  in  ECRPRA.  however,  to 
introduce  an  additional  restriction  on 
the  Board's  authority  to  make 
exceptions.  Under  the  1996  amendment, 
an  executive  officer  or  director  of  an 


*The  provision  extending  the  atatute  to  executive 
officers  and  directors  of  affiliates  was  moved  to  a 
new  paragraph  (8)(A|,  and  the  authority  of  the 
Board  to  make  exceptions  was  placed  in  a  new 
paragraph  (a)(B).  which  reads  as  follows:  The  Board 
may.  by  regulation,  make  exceptions  lo 
subparagraph  (A),  except  as  that  subparagraph 
makes  applicable  paragraph  (2).  for  an  executive 
officer  or  director  of  a  subaidiary  of  a  company  that 
controls  the  member  bank,  if  that  executive  ofTicer 
or  director  does  not  have  authority  to  p<irtici(wte, 
and  does  not  participate,  in  major  policymaking 
functions  of  the  member  bank.  12  U.S  C.  37Sb(8)(B). 
"Paragraph  (2)"  is  the  prohibition  against  lending 
on  preferential  terms. 

'  The  Conference  Report  stated.  "It  is  not  the 
intent  of  the  Conferees  lo  affect  the  exemptions  that 
the  Federal  Reserve  Board  has  already  extended  lo 
executive  ofTicers.  but  rather  to  allow  the  Board  the 
authority  to  provide  appropriate  treatment  for 
directors."  House  Report  103-652.  lU3d  Cong..  2d 
Sess.  at  180(1994). 


affiliate  is  not  eligible  for  an  exception 
if  the  assets  of  the  affiliate  constitute 
more  than  10  percent  of  the 
consolidated  assets  of  the  highest-tier 
holding  company  controlling  the 
affiliate  and  the  bank  making  the  loan. 

Proposal 

Accordingly,  the  Board  is  proposing 
amendments  to  Regulation  O  that  would 
eliminate  its  restrictions  on  a  bank's 
lending  to  executive  officers  and 
directors  of  affiliates  who  are  not 
involved  in  major  policymaking 
functions  of  the  lending  bank,  it  the 
assets  of  the  affiliate  do  not  exceed  10 
percent  of  the  oonaolidated  assets  of  a 
company  that  controls  the  member  bank 
and  such  subsidiary  and  is  not 
controlled  by  any  other  company."  For 
the  same  reasons  that  it  originally 
exempted  executive  officers  of  affiliates, 
the  Board  believes  that  retaining  the 
executive  officer  exception  and 
expanding  it  to  cover  directors  would 
relieve  regulatory  burden  on  bank 
holding  companies  without  increasing 
the  risk  of  excessive  or  preferential 
lending  or  resultant  safety  and 
soundness  problems. 

Simultaneously  with  this  proposal, 
the  Board  has  published  a  final  rule 
elsewhere  in  today's  Federal  Ragialsr  to 
simplify  the  requirements  for  board  of 
directors  action  to  exclude  an  executive 
officer  of  an  affiliate  from  participating 
in  major  policymaking  functions  of  the 
lending  bank.  Under  the  amended 
procedures,  in  order  to  be  exempt  from 
Regulation  O,  the  board  of  directors  of 
a  bank  must  adopt  a  resolution  listing 
by  name  or  title  the  insiders  of  the  bank 
and  its  affiliates  who  are  authorized  to 

f>articif>ate  in  major  policymaking 
unctions  of  the  bank  and  generally 
excluding  all  other  persons  from 
participation,  and  the  executive  officer 
must  not  be  included  in  the  resolution 
and  must  not  actually  participate  in 
such  major  policymaking  functions. 
Previously,  the  regulation  required  the 
executive  officer  to  be  excluded  from 
major  policymaking  functions  of  the 
bank  by  name  or  title  in  a  resolution  of 
the  bank  and  of  the  affiliated  bank  or 


■The  proposed  amendment  also  would  retain  the 
current  provision  in  Regulation  O  that  excludes 
extensioiu  of  credit  to  exempt  insiders  of  affiliataa 
from  the  recordkeeping  requirements  of  §  21S.S  of 
Regulation  O.  12  CFR  215.8.  The  Board  in  iu 
original  propqaal  retained  the  recordkeeping 
requirement  Secause  the  lending  bank  waa  required 
to  identify  loans  to  exempted  insiders  of  affilialM 
and  their  related  interests  in  order  to  ensure  that 
such  loans  were  not  made  on  preferwitial  term. 
Under  the  proposed  amendment,  however,  the 
Board's  exception  would  include  all  prohibitions 
under  section  22(b).  including  the  prohibition  on 
preferential  temu,  and  therefore  make 
recordkeeping  for  loans  to  exempt  lx)rrowers 
unnecessary. 


company  where  the  individual  served  as 
an  executive  officer.  12  CFR 
215.2(e)(2)(i). 

The  supplemental  proposal  reflects 
this  simplified  procedure  for  excluding 
executive  officers  and  extends  it  to 
directors.  The  Board  adopted  the 
simplified  procedures  for  exempting  an 
executive  officer  of  an  affiliate  from 
Regulation  O  because  the  lending  bank 
and  its  board  of  directors  have  full  and 
formal  control  over  who  participates  in 
the  bank's  policymaking.  For  the  same 
reasons,  the  Board  believes  that 
simplifying  the  requirements  to  exempt 
a  director  of  an  affiliate  would  relieve 
regulatory  burden  without  increasing 
the  risk  of  evasion  of  Regulation  O. 

Regulatory  Flexibility  Analyais 

The  Board  has  concluded  after 
reviewing  the  proposed  regulation  that, 
if  adopted,  it  would  not  impose  a 
significant  economic  hardship  on  small 
institutions.  The  proposal  does  not 
necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  small  institutions;  nor  will 
small  institutions  need  to  seek  out  the 
expertise  of  specialized  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulation.  The  proposal  is 
designed  to  reduce  the  burden  of 
Regulation  O  consistent  with  the 
requirements  of  the  underlying  statute. 
The  amendment  would  reduce  the 
regulatory  burden  for  most  banks  by 
increasing  the  number  of  insiders  of 
affiliates  wbo-may  be  excepted  from  the 
insider  lending  restrictions  of 
Regulation  O'and  substantially 
eliminating  recordkeeping  with  respect 
to  such  individuals.  The  amendment 
may  increase  the  regulatory  burden  for 
some  banks  by  excluding  executive 
officers  of  lai^ger  affiliates  who 
previously  were  eligible  to  be  excepted. 
The  Board  therefore  certifies  pursuant  to 
section  605b  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605b)  that  the 
proposal,  if  adopted,  will  not  have  a 
significantly  adverse  economic  impact 
on  a  substantial  humber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  US.C.  601  et  seq.). 

Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  Ch.  35;  5  CFR  Part  1320. 
Appendix  A.l),  the  Board  reviewed  the 
supplemental  notice  of  proposed 
rulemaking  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget.  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(7100-0036),  Washington,  DC  20503, 
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with  copies  of  such  comments  to  be  sent 
to  Mary  M.  McLaughlin,  Federal 
Reserve  Board  Clearance  Officer, 
Division  of  Research  and  Statistics,  Mail 
Stop  97,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  Part  215. 
This  information  is  required  to  evidence 
compliance  with  the  requirements  of 
section  22(h)  of  the  Federal  Reserve  Act 
The  respondents  and  fecordkeepers  are 
for-profit  financial  institutions, 
including  small  businesses.  Records 
must  be  retained  for  two  years. 

The  Federal  Reserve  System  may  not 
conduct  or  sponsor,  and  an  organization 
is  not  required  to  respond  to,  this 
information  collection  unless  it  displays 
a  currently  valid  OMB  control  number. 
The  OMB  control  number  is  7100-0036. 

The  proposed  amendments  are 
expected  to  provide  for  some  reduction 
in  the  recordkeeping  and  disclosure 
practices  of  state  member  banks,  and 
would  not  affect  the  banks'  reporting 
requirements  to  the  Federal  Reserve 
System.  Tlie  recordkeeping  and 
disclosure  requirements  on  extensions 
of  credit  by  the  reporting  banks  to 
insiders  of  the  bank  and  its  affiliates  are 
contained  in  the  information  collection 
for  the  Consolidated  Reports  of 
Condition  and  Income  (FFIEC  031-034; 
OMB  No.  7100-0036). 

Because  the  records  would  be 
maintained  at  state  member  banks  and 
the  notices  are  not  provided  to  the 
Federal  Reserve  System,  no  issue  of 
confidentiality  under  the  Freedom  of 
Information  Act  arises. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  revision  to  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  Federal 
Reserve  System's  functions,  including 
whether  the  information  has  practical 
utility;  (b)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (c)  ways  to  minimize 
the  burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

List  of  Sub)ects  in  12  CFR  Part  215 

Credit,  Federal  Reserve  System, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  Board's 
authority  under  section  22(h)  of  the 
Federal  Reserve  Act  (12  U.S.C.  375b), 
the  Board  is  amending  12  CFR  Part  215, 
subpart  A,  as  follows: 


PART  215— LOANS  TO  EXECUTIVE 
OFFICERS,  DIRECTORS,  AND 
PRtNOPAL  SHAREHOLDERS  OF 
MEMBER  BANKS  (REGULATION  O) 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Aatharity:  12  U.S.C  248(i),  37Sa(10),  37Sb 
(9)  and  (10).  1817(kM3)  and  1972(2HG)(ii): 
Pub.  L.  102-242, 105  Stat  2236. 

2.  Section  215.2  is  amended  as 
follows: 

a.  Paragraph  (d)  introductory  text  and 
para^phs  (d)(1)  through  (d)(3)  are 
redesignated  as  paragraph  (d)(1) 
introductory  text  and  paragraphs 
(d)(l)(i)  through  (d)(l)(iii),  respectively; 

b.  A  new  paragraph  (d)(2)  is  added; 
and 

c.  Paragraph  (e)(2)  is  revised. 
The  addition  and  revisions  read  as 

follows: 

§21Sw2    DaOnWofW. 


controls  the  member  bank  and  is  not 
controlled  by  any  other  company;  and 

(iii)  The  executive  officer  of  the 
affiliate  is  not  otherwise  subject  to 
§§215.4,  215.6,  and  215.8. 


(d)(1)  •  •  • 

(2)  Exception.  Extensions  of  credit  to 
a  director  of  an  affiliate  of  a  member 
bank  (other  than  a  company  that 
controls  the  bank)  shall  not  be  subject 
to  §§  215.4,  215.6,  and  215.8,  provided 
that— 

(i)  The  board  of  directors  of  the 
member  bank  adopts  a  resolution 
identifying  (by  name  or  by  title)  all 
persons  authorized  to  participate  in 
major  policymaking  functions  of  the 
member  bank,  and  the  director  of  the 
affiliate  is  not  included  in  the  resolution 
and  does  not  actually  participate  in 
such  major  policymaking  functions; 

(ii)  The  assets  of  the  affiliate  do  not 
constitute  more  than  10  percent  of  the 
consolidated  assets  of  the  company  that 
controls  the  member  bank  and  is  not 
controlled  by  any  other  company;  and 

(iii)  The  director  of  the  affiliate  is  not 
otherwise  subject  to  §§  215.4,  215.6,  and 
215.8. 

(e)  '  *  • 

(2)  Extensions  of  credit  to  an 
executive  officer  of  an  affiliate  of  a 
member  bank  (other  than  a  company 
that  controls  the  bank)  shall  not  be 
subject  to  §§  215.4,  215.6,  and  215.8, 
provided  that — 

(i)  The  board  of  directors  of  the 
member  bank  adopts  a  resolution 
identifying  (by  name  or  by  title)  all 
persons  authorized  to  participate  in 
major  policymaking  functions  of  the 
member  bank,  and  the  executive  officer 
of  the  affiliate  is  not  included  in  the 
resolution  and  does  not  actually 
participate  in  such  major  policymaking 
fimctions; 

(ii)  The  assets  of  the  affiliate  do  not 
constitute  more  than  10  percent  of  the 
consolidated  assets  of  the  company  that 


By  order  of  the  Board  of  Govemon  of  the 
Federal  Reserve  System,  November  4, 1996. 
Williun  W.  WUh. 
Secretary  of  the  Board. 
[FR  Doc.  96-28719  Filed  11-7^96;  8:45  am) 
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FEDERAL  HOUSINQ  FINANCE  BOARD 

12  CFR  Part  960 
[No.  96-72] 

Amendment  of  Affordable  Houaing 
Program  Regulation 

AQENCV:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  regulation  governing  the 
operation  of  the  Affordable  Housing 
Program  (AHP  or  Program).  Among  the 
significant  changes  made  by  the 
proposed  rule  are:  Transfiar  of  approval 
authority  for  AHP  applications  from  the 
Finance  Board  to  the  Federal  Home 
Loan  Banks  (Banks);  modification  of  the 
competitive  scoring  process  under 
which  AHP  subsidies  are  allocated 
among  housing  projects;  establishment 
of  specific  standards  and  retention 
periods  for  monitoring  of  AHP-assisted 
housing  projects;  and  clarification  and 
expansion  of  the  types  of  remedies 
available  in  the  event  of  noncompliance 
with  AHP  requirements. 

The  proposed  rule  is  in  furtherance  of 
the  Finance  Board's  continuing  effort  to 
devolve  management  and  governance 
authority  to  the  Banks.  It  also  is 
consistent  with  the  goals  of  the 
Regulatory  Reinvention  Initiative  of  the 
National  Performance  Review. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  on  or  before 
February  6, 1997. 

ADDRESSES:  Comments  should  be 
mailed  to:  Elaine  L.  Baker,  Secretary  to 
the  Board,  Federal  Housing  Finance 
Board,  1777  F  Street,  N.W.,  Washington. 
D.C.  20006.  Comments  will  be  available 
for  public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  McLean,  Deputy  Director, 
Housing  and  Community  Development, 
(202)  408-2537,  Richard  Tucker, 
Associate  Director,  Housing  and 
Community  Development,  (202)  408- 
2848.  or  Diane  E.  Dorius,  Associate 
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Director.  Housing  and  Community 
Development.  (202)  408-2576.  Office  of 
Policy;  or  Sharon  B.  Like,  Senior 
Attorney-Advisor.  (202)  408-2930.  or 
Brandon  B.  Straus.  Attorney-Advisor. 
(202)  408-2589,  Office  of  General 
Counsel,  Federal  Housing  Finance 
Board,  1777  F  Street.  N.W.,  Washington, 
D.C.  20006. 

SUPPlfMEHTARY  mFOWfUTION: 

I.  Statutory  and  Regulatory  Background 

Section  10(j)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Act)  requires  each  Bank 
to  establish  a  Program  to  subsidize  the 
interest  rate  on  advances  to  members  of 
the  Federal  Home  Loan  Bank  System 
(Bank  System)  engaged  in  lending  for 
long-term,  low  and  moderate-income, 
owner-occupied  and  affordable  rental 
housing  at  subsidized  interest  rates.  See 
12  U.S.C.  1430(i)(l).  The  Finance  Board 
is  required  to  promulgate  regulations 
governing  the  Program.  See  id.  The 
Finance  Board's  existing  regulation 
governing  the  operation  of  the  Program 
is  set  forth  in  part  960  of  the  Finance 
Board's  regulations.  See  12  CFR  part 
960.  The  Program  has  been  ofwrating 
successfully  for  approximately  six  years. 

As  a  result  of  the  Finance  Board's  and 
the  Banks'  experience  in  administering 
the  Program,  on  January  10,  1994.  the 
Finance  Board  issued  a  notice  of 
proposed  rulemaking  that  proposed 
changes  to  improve  operation  of  the 
Program.  See  59  FR  1323  (Jan.  10,  1994). 
The  Finance  Board  received  over  100 
comment  letters.  During  the  following 
18-month  period,  the  Finance  Board 
was  without  a  quorum  and  was  unable 
to  take  action  on  the  proposed  rule.  On 
November  1,  1995,  the  Finance  Board 
published  for  comment  a  proposal  to 
amend  the  existing  AHP  regulation  to 
authorize  the  Banks,  in  their  discretion, 
to  establish  limits  on  the  maximum 
amount  of  AHP  subsidy  that  may  be 
requested  per  member,  per  project 
application,  or  per  project  unit,  for  a 
given  funding  period.  See  60  FR  55487 
(Nov.  1.  1995)  (Subsidy  Limits 
Proposal).  The  Finance  Board  received 
25  comment  letters  on  the  Subsidy 
Limits  Proposal. 

Given  the  passage  of  time  since  the 
1994  notice  of  proposed  rulemaking, 
and  the  experience  of  the  Finance  Board 
and  the  Banks  in  overseeing  and 
administering  the  Program,  the  Finance 
Board  is  issuing  a  new  comprehensive 
proposal  to  revise  the  Program.  The 
Finance  Board  will  consider  all 
comments  it  receives  before  taking  final 
action,  including  comments  received  in 
response  to  the  proposed  rules 
published  in  January  1994  and 
November  1995  and  this  notice  of 


proposed  rulemaking.  However,  those 
who  submitted  comments  in  respmnae  to 
the  previous  proposed  rules  may  wish 
to  update  their  earlier  submissions. 

As  further  discussed  below  in  the 
Analysis  of  Proposed  Rule  section,  the 
proposed  rule  makes  changes  to  a 
number  of  the  existing  regulatory 
provisions  governing  the  Program, 
including:  (1)  scoring  and  approval  of 
AHP  applications  for  funding;  (2) 
retention  of  AHP-assisted  housing;  (3) 
monitoring  of  AHP-assisted  housing;  (4) 
and  remedies  for  noncompliance  with 
AHP  requirements.  These  changes  are 
intended  to  provide  clearer  standards 
for  operation  of  the  Program  and  reduce 
regulatory  burden,  while  continuing  to 
identify  and  prevent  misuse  of  AHP 
subsidies.  Many  of  the  changes  codify 
successful  practices  developed  by  the 
Banks  in  implementing  the  Program. 

The  proposed  amendments  also 
should  make  the  Program  more 
responsive  to  low-  and  moderate- 
income  housing  needs  in  each  of  the 
twelve  Bank  Districts  (Districts), 
increase  efficiency  in  the  administration 
of  the  Program,  and  enhance 
coordination  of  the  Program  with  other 
housing  programs  whose  funds  are  used 
in  conjunction  with  AHP  subsidies.  The 
proposed  rule  also  reorganizes  and 
streamlines  the  text  of  the  regulation. 

The  Finance  Board  is  proposing  these 
changes  in  the  larger  context  of  its 
proposal  to  decentraUze  the  authority  to 
make  final  funding  decisions  for  AHP 
projects.  While  section  10(j)  of  the  Act 
requires  each  Bank  to  establish  a 
Program,  and  vests  in  the  Finance  Board 
broad  authority  to  supervise  the  Banks' 
AHP  activities  through  regulations 
implementing  the  Act,  section  10(j)  does 
not  specifically  assign  the  responsibility 
for  operating  the  Program  to  the  Finance 
Board.  See  12  U.S.C.  1430(j).  Under  the 
existing  regulation,  each  Bank  is  largely 
responsible  for  the  administration  of  its 
Program,  including  the  evaluation  and 
processing  of  applications  for  AHP 
funding.  See  12  CFR  960.5  (a)  through 
(e).  However,  final  funding  decisions  for 
AHP  projects  currently  are  made  by  the 
Finance  Board.  See  id.  §  960.5(f)(3).  The 
proposed  rule  makes  a  fundamental 
change  to  the  Program  by  vesting  the 
Banks,  instead  of  the  Finance  Board, 
with  the  authority  to  make  final  funding 
decisions  for  AHP  projects,  subject  to 
regulatory  limitations.  See  proposed 
§  960.8(b).  Decentralization  of  funding 
decisions  under  the  Program  is 
consistent  with  the  Finance  Board's 
ongoing  efforts  to  transfer  to  the  Banks 
those  functions  performed  by  the 
Finance  Board  that  are  related  to  Bank 
management  and  governance.  Further, 
the  Finance  Board  believes  that,  in  light 


of  the  Banks'  six  years  of  experience 
evaluating  and  processing  AHP 
applications,  the  Banks  are  fully 
prepared  to  take  on  this  new  authority. 
The  Finance  Board  will  continue  to 
exercise  its  supervisory  oversight  role 
through  examinations  of  each  Bank's 
Program. 

n.  Anal3rsia  of  Propoaed  Rule 

A.  Definitions— §  960. 1 

Changes  to  individual  definitions  in 
§  960.1  of  the  existing  AHP  regulation, 
see  12  CFR  960.1.  are  discussed  below 
in  the  context  of  specific  regulatory 
requirements,  with  the  exception  of  the 
definitions  of  "direct  subsidy." 
"subsidized  advance."  "subsidy."  and 
"cost  of  funds,"  which  are  discussed 
here. 

1.  Definition  and  Calculation  of  AHP 
Subsidy 

a.  In  general.  Under  the  Program,  the 
Banks  provide  subsidies  to  finance 
AHP-eligible  housing  through:  (ll 
advances  with  reduced  interest  rates, 
known  as  "subsidized  advances;"  and 
(2)  direct  cash  grants,  known  as  "direct 
subsidies."  See  id.  §  960.3.  Under  the 
existing  regulation,  the  terms 
"subsidized  advance"  and  "direct 
subsidy"  are  not  defined.  However,  the 
existing  regulation  defines  the  term 
"subsidy"  as  "direct  cash  payments 
under  the  Program  or  the  net  present- 
value  of  the  foregone  interest  revenues 
to  the  Bank  from  making  funds  available 
under  the  Program  at  rates  below  the 
cost  of  funds."  See  id.  §960.1(n). 

The  existing  rule  defines  "cost  of 
funds"  as  "the  estimated  cost  of  issuing 
Bank  System  consolidated  obligations 
with  maturities  comparable  to  those  of 
the  subsidized  advances,  as  published 
from  time  to  time  by  the  Federal  Home 
Loan  Bank  System's  Office  of  Finance." 
See/d.  §960.1  (fl. 

Based  on  the  Finance  Board's  and  the 
Banks'  experience  over  the  past  six 
years  in  calculating  subsidies  in  the 
context  of  the  various  kinds  of  financing 
structures  used  by  members  and  AHP 
projects,  the  Finance  Board  is  proposing 
to  add  definitions  of  "subsidized 
advance"  and  "direct  subsidy"  and  to 
amend  the  definitions  of  "subsidy"  and 
"cost  of  funds"  to  provide  clearer 
guidance  to  the  Banks  in  calculating  the 
amount  of  AHP  subsidy  necessary  for  a 
proposed  project.  These  changes  also 
are  intended  to  ensure  that  the  AHP 
subsidy  is  passed  through  from  the  Bank 
to  the  ultimate  borrower.  See  12  U.S.C. 
1430(j)(9)(E). 

b.  "Direct  subsidy.  The  proposed 
rule  defines  "direct  subsidy"  as  "an 
AHP  subsidy  in  the  form  of  a  direct  cash 
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payment."  See  proposed  §960.1.  Direct 
subsidies  may  be  used  either  as  cash 
grants  to  projects  or  to  write  down  the 
interest  rate  on  a  loan  to  the  project.  The 
new  definition  of  "subsidy"  includes 
language  that  clarifies  how  direct 
subsidies  are  to  be  calculated  when  they 
are  used  to  write  down  the  interest  rate 
on  a  loan  to  a  project.  See  id. 
Specifically,  if  a  direct  subsidy  is  used 
to  write  down  the  interest  rate  on  a  loan 
extended  by  a  member,  sponsor,  or 
other  party  to  a  project,  the  direct 
subsidy  must  equal  the  net  present 
value  of  the  interest  foregone  from 
making  the  loan  below  the  lender's 
market  interest  rate  (calculated  as  of  the 
date  the  AHP  application  is  submitted 
to  the  Bank,  and  subject  to  adjustment 
under  §  96G.9(c)(l)).  See  id. 

c.  "Subsidized  advance".  The 
proposed  rule  defines  "subsidized 
advance"  as  "an  advance  to  a  member 
at  an  interest  rate  reduced  below  the 
Bank's  cost  of  funds,  by  use  of  a 
subsidy."  See  id. 

The  proposed  rule  defines  "subsidy," 
for  purposes  of  determining  the  amount 
of  the  interest  rate  subsidy  incorporated 
in  a  subsidized  advance,  as  "the  net 
present  value  of  the  interest  revenue 
loregone  from  making  a  subsidized 
advance  at  a  rate  below  the  Bank's  cost 
of  funds,  determined  as  of  the  date  of 
disbursement  of  the  subsidized  advance 
or  the  date  prior  to  disbursement  on 
which  the  Bank  first  manages  the 
funding  to  support  the  subsidized 
advance  through  its  asset/liability 
management  system,  or  otherwise.  See 
id. 

d.  "Cost  offiinds".  The  proposed  rule 
defines  "cost  of  funds"  as  "for  purposes 
of  a  subsidized  advance,  the  estimated 
cost  of  issuing  Bank  System 
consolidated  obligations  vtrith  maturities 
comparable  to  that  of  the  subsidized 
advance."  See  id.  The  Finance  Board 
specifically  requests  comments  on 
whether  the  interest  rate  subsidy 
incorporated  in  a  subsidized  advance 
should  be  defined  by  reference  to  a 
Bank's  market  advance  rate,  rather  than 
the  Bank's  cost  of  funds.  This  would 
allow  a  Bank  to  use  AHP  subsidies  to 
pay  its  regular  advance  mark-up  where 
AHP  subsidy  is  delivered  to  a  project 
through  a  subsidized  advance. 
Arguably,  this  eliminates  a  perceived 
disincentive  to  the  Banks  to  make 
subsidized  advances,  versus  direct 
subsidies.  However,  an  argument  can  be 
made  that  the  form  in  which  AHP 
subsidies  are  delivered  to  projects,  i.e., 
subsidized  advances  versus  direct 
subsidies,  is  determined  by  the 
financing  structures  used  by  proposed 
projects,  not  by  the  preferences  of  Banks 
in  funding  such  projects.  Consequently. 


it  is  argued  that  allowing  Banks  to  use 
AHP  subsidies  to  pay  their  regular 
advance  mark-up  would  not  affect  the 
level  of  subsidisBd  advances  made  by 
Banks  and  would  use  more  AHP 
subsidies  to  produce  the  same  amount 
of  affordable  housing. 

B.  Operation  of  Program  and  AHP 
Implementation  Plans — §  960.2 

1.  Program  Operation 

Proposed  §  960.2(b)  provides  that 
each  Bank's  Program  shall  be  governed 
solely  by  the  requirements  set  forth  in 
12'U.S.C.  1430(j)  and  part  960.  and  a 
Bank  shall  not  adopt  any  additional 
substantive  AHP  requirements,  except 
as  expressly  provided  in  part  960.  This 
is  intended  to  make  clear  that  the 
Finance  Board  intends  its  AHP 
regulation  to  "occupy  the  field"  with 
regard  to  substantive  requirements 
governing  the  Program.  A  Bank  is 
prohibited  &t)m  adopting  additional 
substantive  rules  or  policies  governing 
its  Program,  vmless  expressly  authorized 
to  do  so  by  a  provision  of  the  AHP 
regulation. 

2.  AHP  Implementation  Plans' 

The  existing  regulation  requires  each 
Bank's  board  of  directors  to  adopt  an 
AHP  implementation  plan  annually,  a 
copy  of  which  must  be  submitted  to  the 
Finance  Board  annually.  See  12  CFR 
960.2(b).  Proposed  §960. 2(c)  requires 
adoption  of  the  plan  by  December  1  of 
each  year,  and  prohibits  the  board  of 
directors  from  delegating  responsibility 
for  adoption  of  the  plan  to  Bank  officers 
or  other  Bank  employees. 

A  Bank's  implementation  plan  must 
set  forth:  (1)  the  Bank's  project  cost 
guidelines,  adopted  pursuant  to 
proposed  §  960.3(b);  (2)  the  Bank's 
schedule  for  AHP  funding  periods, » 
adopted  pursuant  to  proposed 
§  960.6(a):  (3)  any  District  threshold 
requirements,  adopted  pursuant  to 
proposed  §  960.7(b);  (4)  the  Bank's  AHP 
scoring  guidelines,  adopted  pursuant  to 
proposed  §  960.8(a);  (5)  the  Bank's 
procedures  for  verifying  a  project's  use 
of  AHP  subsidies  within  a  reasonable 
period  of  time  pursuant  to  proposed 
§  960.9(a);  (6)  the  Bank's  procedures  for 
verifying  compliance  upon 
disbursement  of  AHP  subsidies 
pursuant  to  §  960.9(b);  (7)  the 
requirements  for  any  homeownership 
assistance  program  adopted  pursuant  to 
proposed  §  960.1^;  and  (8)  the  Bank's 
policies  and  procedures  for  carrying  out 
the  Bank's  monitoring  obligations  under 
proposed  §960.13. 

A  Bank  must  give  its  Advisory 
Council  a  reasonable  period  of  time  to 
review  the  Bank's  plan  and  any 


subsequent  amendments  and  provide  its 
recommendations  to  the  Bank's  board  of 
directors  prior  to  adoption.  This 
provision  is  intended  to  expand  the 
Advisory  Councils'  role  in  advising  the 
Banks  on  how  AHP  subsidies  should  be 
allocated  to  meet  the  low-  and 
moderate-income  housing  and 
commimity  development  programs  and 
needs  in  their  Districts.  A  Bank's  plan, 
and  any  amendments,  must  be  made 
available  to  members  of  the  public, 
upon  request. 

Proposed  §  960.2(d)  carries  forward 
the  requirement  in  §  960.6(a)  of  the 
existing  regulation  that  each  Bank  shall 
provide  reports  and  docvunentation 
concerning  the  Program  as  the  Finance 
Board  may  request  from  time  to  time. 
See  id.  §  960.6(a).  A  Bank  must  provide 
promptly  to  the  Finance  Board  and  the 
Advisory  Council  a  copy  of  the  AHP 
implementation  plan  and  any 
amendments. 

C.  Eligible  Costs— §  960.3 

1.  General 

The  proposed  rule  revises  §  960.3  of 
the  existing  regulation  by  clarifying  the 
kinds  of  activities  and  costs  that  are 
eligible  to  be  financed  with  AHP 
subsidies.  See  id.  §960.3.  The  Act 
requires  each  Bank  to  establish  a 
Program  "to  subsidize  the  interest  rate 
on  advances  to  members  engaged  in 
lending  for  long  term,  low-  and 
moderate-income,  owner-occupied  and 
affordable  rental  housing  *   *   *."  See  12 
U.S.C.  1430(j)(l).  The  Act  further 
provides  that  AHP  subsidized  advances 
are  to  be  used  to:  (1)  finance 
homeownership  by  families  with 
incomes  at  or  below  80  percent  of  the 
median  income  for  the  area  (i.e.,  low-  or 
moderate-income  households);  or  (2) 
finance  the  purchase,  construction,  or 
rehabilitation  of  rental  housing,  at  least 
20  percent  of  the  units  of  whidi  will  be 
occupied  by  and  affordable  for  very  low- 
income  households  for  the  remaining 
useful  life  of  such  housing  or  the 
mortgage  term.  See  id.  §  1430(j)(2). 

Proposed  §  960.3(a)  implements  this 
statutory  requirement.  It  provides  that 
AHP  subsidies  may  be  used  to  finance: 
(1)  the  jjurchase,  construction,  or 
rehabilitation  of  owner-occupied 
housing  by  or  for  very  low-  or  low-  or 
moderate-income  households;  and  (2) 
the  purchase,  construction,  or 
rehabilitation  of  rental  projects  where  at 
least  20  percent  of  the  units  in  the 
project  are  occupied  by  and  affordable 
for  very  low-income  households.  The 
Finance  Board  wishes  to  make  clear  that 
those  units  in  excess  of  20  percent  are 
not  required  to  be.  but  may  be 
committed  to  be,  occupied  by  and 


57802  Federal  Register  /  Vol.  61.  No.  218  /  Friday,  November  8.  1096  /  Proposed  Rules 


affordable  for  very  low-  or  low-  or 
moderate-income  households. 

2.  Definitions  of  "Low-  and  Moderate- 
Income  Household"  and  "Very  Low- 
Income  Household" 

Section  10(j)(13)(A)  of  the  Act  defines 
the  term  "low-  or  moderate- income 
household"  as  a  household  that  has  an 
income  of  80  percent  or  less  of  the  area 
median.  See  id.  §  1430(j)(13)(A).  Section 
10(j)(13)(B)  of  the  Act  defines  the  term 
"very  low-income  household"  as  a 
household  that  has  an  income  of  50 
percent  or  less  of  the  area  median.  See 
/</.  Sl430(j)(13)(B). 

The  Finance  Board's  existing 
regulation  defines  "low-  and  moderate- 
income  households"  as  households  for 
which  the  aggregate  income  is  80 
percent  or  less  of  the  area  median 
income,  and  "very  low-income 
households"  as  households  for  which 
the  aggregate  income  is  SO  percent  or 
less  of  the  area  median  income.  See  1 2 
CFR  960.1  (g).  (o).  "Median  income"  is 
defined  as  "the  median  family  income 
for  an  area  as  determined  and  published 
by  the  U.S.  Department  of  Housing  and 
Urban  Development  |(HUD)|."  Id 
§960. 1(h).  "Area"  is  defined  as  "a 
metropolitan  statistical  area,  a  county,    • 
or  a  nonmetropolitan  area,  as 
established  by  the  U.S.  Ofiice  of 
Management  and  Budget."  Id.  §  960.1(c). 

Under  section  3  of  the  United  States 
Housing  Act  of  1937.  the  Secretary  of 
HUD  annually  publishes  median 
income  limits  for  2.700  metropolitan 
statistical  areas  (MSAs).  counties,  and 
nonmetropolitan  statistical  areas,  and 
makes  adjustments  to  these  limits  for 
various  local  conditions  as  well  as  for 
household  size.  See  42  U.S.C. 
1437a(b)(2).  In  some  areas,  the  Secretary 
adjusts  the  income  limit  downward  to 
take  into  account  prevailing 
construction  costs,  low  housing  costs,  or 
unusually  high  household  incomes. 

To  date,  the  Finance  Board  has 
interpreted  §  960  1  (c)  and  (h)  of  the 
existing  regulation  to  require  the  use  of 
the  income  limits  published  by  HUD. 
including  HUD's  adjustments  for 
household  size,  in  determining 
household  eligibility  under  the  Program. 
On  November  5.  1993.  the  Finance 
Board  published  for  comment  a 
proposal  to  amend  the  definitions  of  the 
terms  described  above  in  order  to 
redefine  the  AHP  income  limits  without 
certain  adjustments  incorporated  in  the 
HUD  income  limits.  See  58  FR  58988 
(Nov.  5.  1993).  This  proposal  also  was 
part  of  the  Finance  Board's  January  10. 
1994  proposal.  See  59  FR  1323  ()an.  10, 
1994) 

Proposed  §  960.1  continues  to  require 
the  use  of  HUD  income  limits,  including 


adjustments  for  houaehold  tize,  in 
detennining  hous^old  eligibility  under 
the  Program.  One  reason  for  this 
approach  is  that  arguably,  in  more 
affluent  areas.  limited  AHP  resources 
should  go  to  those  households  that  have 
greater  need  for  housing  assistance 
relative  to  households  at  the  higher  end 
of  the  median  income  scale.  Failure  to 
use  HUD  downward  adjustments  may 
create  a  preference  for  relatively  affluent 
areas  over  other  areas  within  a  state. 

On  the  other  hand,  the  HUD 
adjustment  may  result  in  an 
inappropriate  exclusion  of  certain 
relatively  higher  income  households 
from  affordable  housing  in  a  particular 
local  market  on  the  basis  that  housing 
costs  are  lower  or  household  incomes 
are  higher  in  that  market  than  in  other 
regions  of  the  United  States.  Although 
using  HUD's  income  limits,  including 
the  downward  adjustment,  decreases 
the  number  of  households  in  an  area 
that  are  eligible  to  receive  assistance 
under  the  Program,  such  areas  may 
continue  to  have  many  households  with 
incomes  below  HUD's  adjusted  income 
limits  who  are  ready  and  able  to  qualify 
for  AHP-assisted  housing. 

By  adopting  the  HUD  program 
standards,  including  regional  caps  and 
variations  for  family  size,  the  Finance 
Board  has  made  it  obligatory  to  use  the 
HUD  schedule  for  all  AHP  projects, 
even  where  no  HUD  money  is  involved. 
There  are  other  legitimate  federal,  state, 
and  local  government  sources  for  area 
median  income  data  which  may  be  valid 
and  more  accurate  measures  of  local 
economic  conditions  than  the  HUD 
schedule,  which  reflects  internal 
adjustments  to  the  data  furnished  by  the 
U.S.  Department  of  Commerce. 

There  has  been  concern  that  the 
current  regulation  has  precluded  AHP 
participation  in  any  state  or  local, 
public  or  private  program  that  does  not 
conform  to  the  HUD  schedule  or 
formula  for  adjusting  for  family  size.  In 
some  cases,  a  member  may  not  be  able 
to  generate  an  AHP  project  in  an  area 
where  it  offers  banking  services,  simply 
because  the  member's  market  area  is  a 
higher-cost  area  that  is  not  compatible 
with  HUD's  program  limits. 

The  alternatives  discussed  below 
would  not  change  the  income  eligibility 
standards  of  80  percent  and  50  percent 
of  area  median  income,  but  would 
provide  greater  flexibility  in 
determining  the  basis  on  which  these 
percentages  are  calculated. 

In  light  of  the  Finance  Board's 
statutory  mandate  to  ensure  that  the 
AHP  regulation  coordinates  the  Program 
with  other  federal  and  federally- 
subsidized  affordable  housing  activities 
to  the  maximum  extent  possible,  see  12 


U.S.C.  1430(j)(9)(G),  a  more  flexible 
definition  would  allow  the  Program  to 
continue  to  conform  with  HUD 
programs  while  improving  its 
compatibility  with  other  housing 
programs,  such  as  state  mortgage 
revenue  bond  programs,  that  use 
different  income  statistics  or  different 
household  size  adjustments. 

The  alternatives  would  allow:  (1) 
median  income  to  be  established  using 
any  reliable  source  for  current  area 
information  and  be  determined  for 
counties  and  other  applicable  state  and 
local  subdivisions  as  well  as  MSAs;  (2) 
any  adjustment  for  family  size  to  be 
made  in  conformance  with  the 
requirements  of  the  lead  or  controlling 
funding  source  or  program:  and  (3)  the 
use  of  whatever  median  income 
standard  and  adjustment  is  being  used 
by  the  sponsoring  or  funding  entity  for 
the  project,  provided  that  the  standard 
is  from  a  legitimate  state  or  federal 
source  that  regularly  provides  such 
information  on  income.  The  Finance 
Board  specifically  requests  comments 
on  these  alternatives. 

3.  Definition  of  "Affordable" 

The  proposed  rule  eliminates  the 
existing  definition  of  "affordable  for 
very  low-income  households,"  see  12 
CFR  960.1(b).  and  replaces  it  with  a 
definition  of  "affordable,"  which  is 
defined  to  mean  that  the  monthly 
housing  costs  charged  to  a  household 
for  an  AHP-assisted  rental  unit  cannot 
exceed  30  percent  of  the  income  of  a 
household  of  the  maximum  income  and 
size  expected,  under  the  commitment 
made  in  the  approved  AHP  application, 
to  occupy  the  unit  (assuming  occupancy 
of  1.5  persons  per  bedroom  or  1.0 
person  per  unit  without  a  separate 
bedroom).  See  proposed  §960.1.  Under 
the  revised  definition,  the  affordability 
concept  can  now  be  applied  not  only  to 
very  low-income  households,  but  also  to 
low-  or  moderate-income  households.  In 
addition,  the  revisions  clarify  that  the 
rent  for  those  units  designated  for 
occupancy  by  households  with  a 
specific  income  level  cannot  exceed  30 
percent  of  the  income  of  a  household  of 
the  maximum  income  and  size 
expected,  under  the  commitment  made 
in  the  approved  AHP  application,  to 
occupy  the  unit  (assuming  occupancy  of 
1.5  persons  per  bedroom  or  1.0  person 
per  unit  without  a  separate  bedroom). 
See  id.  For  example,  if  a  unit  is 
designated  for  occupancy  by  a  four- 
pwreon  household  with  a  maximum 
income  equal  to  40  percent  of  the 
median  income  for  the  area  and  the 
household  occupying  the  unit  is  a  three- 
person  household  whose  income  is  35 
percent  of  the  median  income  for  the 
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area,  the  rent  should  be  equal  to  30 
ftercent  of  40  percent  of  the  median 
income  for  the  area  for  a  four-person 
household.  This  is  necessary  because 
project  rent  projections,  which 
determine,  in  part,  the  amoimt  of 
subsidy  needed  by  a  project,  are  based 
on  the  assimiption  that  rents  will  be  set 
based  on  the  maxiroiun  income  and  size 
of  households  expected  to  occupy 
designated  very  low-income  units.  The 
proposed  definition  of  "affordable"  also 
incorporates  the  new  proposed 
definition  of  "monthly  housing  costs." 
See  id. 

4.  Eligible  Costs 

Proposed  §  960.3(b)  clarifies  the 
language  in  the  existing  regulation 
describing  the  costs  that  are  eligible  to 
be  paid  with  AHP  subsidies.  See  12  CFR 
960.3(c).  Proposed  §  960.3(b)  provides 
that  AHP  subsidies  may  be  used  to  pay 
only  for  the  customary  and  standard 
costs  typically  incurred,  at  fiair  market 
prices,  to  purchase,  construct,  or 
rehabilitate  AHP-eligible  housing.  In 
addition,  the  Banks  are  required  to 
evaluate  the  reasonableness  of  project 
costs,  besed  upon  project  cost 
guidelines  adopted  by  the  Bank.  Section 
10(j)(9)(F)  of  the  Act  requires  the 
Finance  Board  to  establish  maximum 
subsidy  limitations  under  the  Program, 
and  section  10(j)(9)P)  of  the  Act 
requires  the  Finance  Board  to  ensure 
that  a  preponderance  of  assistance 
provided  under  the  Program  is 
ultimately  received  by  low-  and 
moderate-income  households.  See  12 
U.S.C.  1430(j)(9)P),  (F).  Requiring  that 
project  costs  be  reasonable  is  one  way 
of  keeping  projects  frt)m  being  over- 
subsidized,  ensuring  that  a 
preponderance  of  the  funds  are  received 
by  die  targeted  households,  through  the 
lowering  of  their  housing  costs  and 
avoiding  any  undue  benefit  to  the 
intermediaries  in  the  development 
process.  The  proposal  that  Banks 
undertake  a  project  cost  review  of  each 
application  merely  codifies  the  existing 
practice  of  many  of  the  Banks. 

5.  Ineligible  Costs 

Proposed  §  960.3(c)  sets  forth  the 
following  costs  that  may  not  be  paid 
using  A}&  subsidies. 

a.  Pre-development  expenses. 
Proposed  §  960.1  defines  "pre- 
development  expenses"  as  "expenses 
for  the  purpose  of  detennining  the 
fieasibiUty  of  a  proposed  project." 
Examples  of  such  expenses  include 
architectural,  legal,  and  engineering  fees 
and  survey  costs  incurred  to  determine 
the  feasibility  of  a  proposed  project.  The 
Finance  Board  believes  that,  based  on 
its  experience  with  the  Program,  there  is 


a  great  likelihood  that  expenses 
incurred  diiring  the  pre-feasibility 
period,  rather  than  the  post-feasibility 
period,  of  a  project  will  not  result  in  the 
actual  purchase,  construction,  or 
rehabilitation  of  housing.  Further,  since 
the  inception  of  the  Program,  demand 
for  AHP  subsidies  for  projects  in  the 
post-feasibility  stage  has  significantly 
exceeded  available  funds.  Thus,  if  AHP 
subsidies  were  to  be  approved  for  use 
during  the  pre-feasibility  period, 
potentially  significant  amounts  of 
subsidies  that  currently  go  toward 
completing  projects  might  instead  be 
paying  for  activities  that  never  result  in 
the  financing  or  production  of  housing. 
Proposed  §  960.3(c)(1),  therefore, 
prohibits  the  use  of  AHP  subsidies  for 
pre-development  expenses  not  yet 
incurred  by  a  proposed  project  as  of  the 
date  the  AHP  application  is  submitted 
to  the  Bank.  Nonetheless,  projects  in  the 
post-fisasibility  stage  may  apply  for  AHP 
subsidies  to  reimburse  the  pre- 
development  expenses  they  incurred 
during  the  pre-feasibility  period. 

b.  Prepayment  and  cancellation  fees. 
Proposed  §  960.3(c)  (2)  and  (3)  prohibit 
the  use  of  AHP  subsidies  for 
prepayment  and  cancellation  fees  and 
penalties  imposed  by  a  Bank  on  a 
member  for  a  subsidized  advance  or 
advance  commitment  that  is  prepaid  or 
canceled,  respectively.  The  Finance 
Board  believes  that  funding  such  fees  is 
an  unproductive  use  of  A1S>  subsidies 
and  does  not  meet  the  statutory 
requirement  that  AHP  subsidies  be  used 
to  finance  housing.  See  12  U.S.C 
1430(j)(2). 

c.  Counseling  costs.  Counseling  can 
play  an  important  role  in  the 
development  and  success  of  affordable 
housing  projects.  The  Finance  Board 
specifically  requests  comments  on 
whether  AHP  subsidies  should  be 
permitted  to  pay  for  counseling  costs, 
generally,  and  whether  they  should  be 
used  to  pay  only  for  counseling  for 
homebuyers,  homeowners,  or  tenants  of 
AHP-assisted  units.  The  Finance  Board 
believes  that  if  AHP  subsidies  are  to  be 
used  for  counseling,  they  should  be 
used  to  expand  the  pool  of  resources 
available  for  counseling,  rather  than 
replace  existing  sources  of  funding.  The 
Finance  Board  wishes  to  prevent  AHP 
subsidies  from  being  used  to  pay  for 
counseling  that,  in  the  absence  of  the 
AHP  subsidy,  would  customarily  be 
financed  by  another  source  of  funding 
for  a  project.  Therefore,  proi>osed 

§  960.3(c)(4)  prohibits  the  use  of  AHP 
subsidies  for  costs  incurred  in 
connection  with  counseling  of 
homebuyers,  homeowners,  or  tenants 
except  for  costs  of  homebuyer 
counseling  where:  (1)  the  counseling  is 


provided  to  a  household  that  actually 
purcha^s  an  AHP-assisted  unit;  and  (2) 
the  cost  of  the  coimseling  has  not  been 
covered  by  another  funding  source, 
including  the  member. 

d.  Direct  subsidy  processing  fees. 
Members  do  not  conduct  the  same  level 
of  underwriting  and  processing  when 
providing  direct  subsidies  to  projects  as 
they  do  when  making  loans  to  projects. 
Therefore,  proposed  §  960.3(c)(5) 
prohibits  the  use  of  AHP  subsidies  for 
processing  fiaes  chai'ged  by  members  for 
providing  direct  subsidies  to  AHP- 
assisted  projects.  This  would  not 
preclude  a  member  frt)m  using  AHP 
subsidies  to  pay  for  an  origination  fee  in 
cases  where  the  member  receives  both  a 
subsidized  advance  and  a  direct 
subsidy,  or  only  a  direct  subsidy,  from 
a  Bank,  and  in  turn  makes  both  a  loan 
and  a  grant  to  the  project,  provided  the 
AHP  subsidies  are  used  to  pay  only  for 
the  loan  origination  fee  and  not  for  any 
fee  associated  with  providing  the  direct 
subsidy. 

6.  Refinancing 

Proposed  §  960.3(d)  provides  that 
AHP  subsidies  may  be  used  to  refinance 
an  existing  single-family  or  multi&mily 
mortgage  loan,  provided  the  equity 
proceeds  of  the  refinancing  are  used 
only  for  the  purchase,  construction,  or 
rehabilitation  of  AHP-eligible  housing. 
This  provision  is  intended  to  prevent 
the  owner  of  an  existing  housing  project 
from  using  AHP  subsidies  to  liquidate 
the  owner's  equity  stake  in  the  project, 
for  the  sole  benefit  of  the  owner.  Such 
use  of  AHP  subsidies  would  be  contrary 
to  the  Act,  because  there  would  be  no 
resulting  purchase,  construction,  or 
rehabilitation  of  AHP-eligible  housing- 
See  12  U.S.C.  1430(j)(2). 

D.  Retention  of  AHP-Assisted  Housing — 
§960.4 

Under  the  existing  regulation,  there  is 
no  specified  minimum  retention  period 
for  AHP-assisted  owner-occupied  or 
rental  housing.  Projects  that  commit  to 
longer  retention  periods  receive  more 
points  in  the  scoring  process.  See  12 
CFR  960.5(d)(2).  Further,  the  existing 
regulation  does  not  provide  specific 
requirements  governing  the  kinds  of 
retention  mechanisms  that  are  to  be 
used  to  ensure  that  AHP-assisted 
housing  continues  to  meet  AHP 
statutory  and  regulatory  requirements 
and  the  obligations  committed  to  in 
applications  for  AHP  subsidies.  The 
proposed  rule  establishes  minimum 
threshold  retention  periods  for  AHP- 
assisted  housing  and  clarifies  the  kinds 
of  retention  mechanisms  that  must  be 
used  for  such  housing. 
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a.  Owner-occupied  units.  The  Finance 
Board  believes  that  the  purpose  of  the 
language  in  the  Act  directing  AHP 
subsidies  to  be  used  to  'Tinance 
homeownership  by  famihes  with 
incomes  at  or  bislow  80  percent  of  the 
median  income  for  the  area,"  is  to  assist 
low-  and  moderate-income  households 
in  achieving  homeownership.  and  then 
permitting  the  households  to  have  rights 
in  a  home  to  the  same  extent  as  other 
homeowners,  including  the  benefit  of 
appreciation  of  the  value  of  the  home. 
See  12  U.S.C.  1430(j)(2)(A).  Unlike  the 
statutory  provision  governing  AHP- 
assisted  rental  housing,  see  id. 
§  1430(j)(2)(B).  the  provision  governing 
AHP-assisted  owner-occupied  housing 
does  not  mandate  continued 
affordability  for  subsequent  purchasers 
of  owner-occupied  units,  nor  does  it 
impose  restrictions  on  the  resale  price  of 
such  units.  Therefore,  the  retention 
provisions  of  the  proposed  rule  do  not 
impose  such  requirements  on  owner- 
occupied  units.  However,  to  minimize 
opportunities  for  sp>eculation.  proposed 
$  960.4(a)  requires  each  AHP-assisted 
owner-occupied  unit  to  be  subject  to  a 
deed  restriction,  "soft"  second 
mortgage,  or  other  legally  enforceable 
mechanism  facilitating  recovery  of  a 
porti<)n  of  the  AHP  subsidy  if.  prior  to 
the  end  of  the  retention  period,  the 
owner  sells  the  unit  to  a  household  that 
is  not  a  low-  or  moderate-income 
household  or  refinances  the  unit  and 
fails  to  ensure  that  it  continues  to  be 
subject  to  a  retention  mechanism  for  the 
remainder  of  the  retention  period.  In  the 
latter  case,  the  homeowner  is  required 
to  repay  the  full  amount  of  the  direct 
subsidy. 

Proposed  §960.1  defines  "retention 
period"  as  the  period  during  which  the 
sponsor  or  owner  of  an  AHP-assisted 
project  commits  to  comply  with  the 
requirements  of  12  U.S.C.  1430(j),  the 
AHP  regulation,  and  the  terms  of  the 
approved  AHP  application.  Proposed 
§960.1  provides  that  the  minimum 
retention  period  for  an  owner-occupied 
unit  is  5  years,  and  for  a  rental  unit  is 
15  years  from  the  date  of  project 
completion.  Under  prop(»ed 
§960.8(a)(2)(v)(E).  a  Bank  may  establish 
a  scoring  priority  for  applications  for 
projects  with  retention  periods  in  excess 
of  the  required  minimums. 

Proposed  §  960.4(a)(1)  provides 
speciRcally  that  an  owner-occupied  unit 
financed  by  a  direct  subsidy  under  the 
Program  must  be  subject  to  a  deed 
restriction,  "soft"  second  mortgage,  or 
other  legally  enforceable  mechanism 
requiring  that  the  Bank  or  its  designee 
is  to  be  given  notice  of  any  sale  or 
rePinancing  of  the  unit  occurring  prior  to 
the  end  of  the  retention  period.  In  the 


case  of  a  sale  prior  to  the  end  of  the 
retention  period,  a  pro  rata  share  of  the 
direct  subsidy,  reduced  for  every  year 
the  seller  owned  the  unit,  must  be 
repaid  to  the  Bank  from  any  net  gain 
realized  upon  the  sale  of  the  unit  after 
deduction  for  sales  exfwnses,  unless  the 
purchaser  is  a  low-  or  moderate-income 
household.  In  the  case  of  a  refinancing 
prior  to  the  end  of  the  retention  period, 
the  full  amount  of  the  direct  subsidy 
must  be  repaid  to  the  Bank  from  any  net 
gain  realized  upon  the  refinancing  of  the 
unit,  unless  the  unit  continues  to  be 
subject  to  a  retention  mechanism  for  the 
remainder  of  the  retention  period.  This 
is  intended  to  ensure  that  the  owner  of 
an  AHP-assisted  unit  does  not 
circumvent  the  retention  requirement  by 
refinancing  the  unit. 

Proposed  §  960.4(a)(2)  provides 
specifically  that  an  owner-occupied  unit 
financed  by  a  loan  from  the  proceeds  of 
a  subsidized  advance  under  the  Program 
must  be  subject  to  a  deed  restriction  or 
other  legally  enforceable  mechanism 
requiring  that  the  Bank  or  its  designee 
is  to  be  given  notice  of  any  sale  or 
refinancing  of  the  unit  occurring  prior  to 
the  end  of  the  retention  period.  In  the 
case  of  a  refinancing  prior  to  the  end  of 
the  retention  (>eriod,  the  full  amount  of 
the  interest  rate  subsidy  received  by  the 
owner,  based  on  the  pro  rata  portion  of 
the  interest  rate  subsidy  imputed  to  the 
subsidized  advance  during  the  period 
the  owner  occupied  the  unit  prior  to 
refinancing,  must  be  repaid  to  the  Bank 
from  any  net  gain  realized  upon  the 
refinancing,  unless  the  unit  continues  to 
be  subject  to  a  retention  mechanism  for 
the  remainder  of  the  retention  f>eriod. 

Where  a  member  uses  the  proceeds  of 
a  subsidized  advance  to  maiia  loans 
financing  owner-occupied  units,  the 
Bank  must  require  the  member  to  agree 
in  writing  that  if  such  loans  are  prepaid 
by  the  borrower,  the  member  may,  at  its 
option,  either:  (1)  repay  to  the  Bank  that 
portion  of  the  subsidized  advance  used 
to  make  the  loan  to  the  borrower,  and 
be  subject  to  a  fee  imposed  by  the  Bank 
sufficient  to  compensate  the  Bank  for 
any  loss  the  Bank  experiences  in 
reinvesting  the  repaid  amount  at  a  rate 
of  return  below  the  cost  of  funds 
originally  used  by  the  Bank  to  calculate 
the  interest  rate  subsidy  incorporated  in 
the  subsidized  advance;  or  (2)  continue 
to  maintain  the  subsidized  advance 
outstanding,  subject  to  the  Bank 
resetting  the  interest  rate  on  that  portion 
of  the  subsidized  advance  used  to  make 
the  loan  to  the  borrower  to  a  rate  equal 
to  the  cost  of  funds  originally  used  by 
the  Bank  to  calculate  the  interest  rate 
subsidy  incorporated  in  the  subsidized 
advance. 


The  Finance  Board  specifically 
requests  comments  on  whether 
repayment  of  AHP  subsidy  should  be 
triggered  in  all  cases  of  refinancing  by 
the  owner  prior  to  the  end  of  the 
retention  period,  not  just  in  cases  where 
the  owner  fails  to  ensure  that  the  unit 
continues  to  be  subject  to  a  retention 
mechanism  after  the  refinancing. 
Refinancing  may  allow  the  owner  of  an 
AHP-assisted  unit,  in  e^ct,  to  take  the 
subsidy  out  of  the  unit  prior  to  the  end 
of  the  5-year  retention  period,  which, 
arguably,  is  a  windfall  to  the  owner. 
However,  homeowners,  generally,  can 
take  advantage  of  lower  interest  rates  by 
refinancing  their  homes,  and 
households  that  purchase  AHP-assisted 
homes  should  not  be  denied  this 
opportunity.  As  long  as  the  owner  of  an 
AHP-assisted  home  ensures  that  after 
the  refinancing,  the  home  continues  to 
be  subject  to  the  AHP  retention 
requirement,  the  goal  of  the  Program  is 
met. 

b.  Rental  protects.  The  Act  provides 
that  AHP-assisted  rental  housing  must 
be  occupied  by  and  affordable  for  very 
low-income  households  "for  the 
remaining  useful  life  of  such  housing  or 
the  mortgage  term."  See  id.  §  1430(j)(2). 
The  Finance  Board  believes  that  the 
statutory  requirement  that  AHP-assisted 
rental  housing  be  affordable  for  the 
"mortgage  term"  should  not  be 
interpreted  to  refer  to  the  term  of  the 
mortgage  loan  actually  financing  a 
particular  housing  project,  because  this 
would  encourage  owners  to  obtain  the 
shortest  term  financing  available  in 
order  to  Limit  the  time  that  units  must 
remain  affordable.  The  Finance  Board 
believes  that  15  years  reflects  a 
reasonable  prariod  of  time  for  the 
imposition  of  affordability  requirements 
on  AHP-financed  rental  units  and  is 
within  a  reasonable  range  of  the  average 
mortgage  terms  for  affordable  rental 
housing.  Project  sponsors  continue  to 
have  the  option  of  maintaining  the 
affordability  of  units  in  the  project  for 
the  remaining  useful  life  of  the  housing. 
see  id.  §  1430(j)(2).  but  the  regulatory 
minimum  under  the  proposed  rule  is  15 
years. 

Proposed  §  960.4(b)(1)  provides  that  a 
rental  project  financed  with  a  direct 
subsidy  must  be  subject  to  a  deed 
restriction  or  other  legally  enforceable 
mechanism  requiring  that  the  project's 
rental  units,  or  applicable  portion 
thereof,  must  remain  occupied  by  and 
affordable  for  households  with  incomes 
at  or  below  the  levels  conunitted  to  be 
served  in  the  AHP  application  for  the 
duration  of  the  retention  period,  and  the 
Bank  or  its  designee  is  to  be  given  notice 
of  any  sale  or  refinancing  of  the  project 
occurring  prior  to  the  end  of  the 
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retention  period.  In  the  case  of  a  sale 
prior  to  the  end  of  the  retention  period, 
an  amount  equal  to  the  entire  amount  of 
any  direct  subsidy  received  must  be 
re(>aid  to  the  Bank,  unless  the 
subsequent  owner  agrees  in  writing  to 
comply  with  the  income-eligibility  and 
affordability  restrictions  conunitted  to 
in  the  AHP  application.  In  the  case  of 
a  refinancing  prior  to  the  end  of  the 
retention  period,  an  amount  equal  to  the 
entire  amount  of  any  direct  subsidy 
received  must  be  repaid  to  the  Bank, 
unless  the  project  continues  to  be 
subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism  requiring 
the  project's  rental  units,  or  applicable 
portion  thereof,  to  remain  occupied  by 
and  affordable  for  households  with 
incomes  at  or  below  the  levels 
committed  to  be  served  in  the  AHP 
application  for  the  duration  of  the 
retention  period. 

Proposed  §  960.4(b)(2)  provides  that  s 
rental  project  financed  with  a 
subsidized  advance  must  be  subject  to  a 
deed  restricticm  or  other  legally 
enforceable  mechanism  requiring  that 
the  project's  rental  units,  or  applicable 
portion  thereof,  must  remain  occupied 
by  and  affordable  for  households  with 
incomes  at  or  below  the  levels 
committed  to  be  served  in  the  AHP 
application  for  the  duration  of  the 
retention  period,  and  the  Bank  or  its 
designee  is  to  be  given  notice  of  any  sale 
or  refinancing  of  the  project  occurring 
prior  to  the  end  of  the  retention  period. 
In  the  case  of  a  sale  prior  to  the  end  of 
the  retention  period,  the  full  amount  of 
the  interest  rate  subsidy  received  by  the 
seller,  based  on  the  pro  rata  portion  of 
the  interest  rate  subsidy  imputed  to  the 
subsidized  advance  during  the  period 
the  seller  owned  the  project  prior  to  the 
sale,  must  be  repaid  to  the  Bank,  imless 
the  subsequent  owner  agrees  in  writing 
to  comply  with  the  income-eligibility 
and  affordability  restrictions  committed 
to  in  the  AHP  application.  In  the  case 
of  a  refinancing  prior  to  the  end  of  the 
retention  period,  the  full  amount  of  the 
interest  rate  subsidy  received  by  the 
owner,  based  on  the  pro  rata  portion  of 
the  interest  rate  subsidy  imputed  to  the 
subsidized  advance  during  the  period 
the  owner  owned  the  project  prior  to 
refinancing,  must  be  repaid  to  the  Bank, 
unless  the  project  continues  to  be 
subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism  reqmring 
the  project's  rental  units,  or  applicable 
portion  thereof,  to  remain  occupied  by 
and  affordable  for  households  with 
incomes  at  or  below  the  levels 
committed  to  be  served  in  the  AHP 
application  for  the  duration  of  the 
retention  period. 


Where  a  member  uses  the  proceeds  of 
a  subsidized  advance  to  make  loans 
financing  a  rental  project,  the  Bank  must 
require  the  member  to  agree  in  writing 
that  if  such  loans  are  prepaid  by  the 
borrower,  the  member  may,  at  its 
option,  either:  (1)  repay  to  the  Bank  that 
portion  of  the  subsidized  advance  used 
to  make  the  loan  to  the  borrower,  and 
be  subject  to  a  fee  imposed  by  the  Bank 
sufficient  to  compensate  the  Bank  for 
any  loss  the  Bank  experiences  in 
reinvesting  the  repaid  amount  at  a  rate 
of  return  below  the  cost  of  funds 
originally  used  by  the  Bank  to  calculate 
the  interest  rate  subsidy  incorporated  in 
the  subsidized  advance;  or  (2)  continue 
to  maintain  the  subsidized  advance 
outstanding,  subject  to  the  Bank 
resetting  the  interest  rate  on  that  portion 
of  the  subsidized  advance  used  to  make 
the  loan  to  the  borrower  to  a  rate  equal 
to  the  cost  of  fimds  originally  used  by 
the  Bank  to  calculate  the  interest  rate 
subsidy  incorporated  in  the  subsidized 
advance. 

The  Finance  Board  specifically 
requests  comments  on  whether  an 
owner  of  an  AHP-assisted  rental  project 
should  be  required  to  repay  the  entire 
amount  of  the  AHP  subsidy,  versus  a 
pro  rata  share,  where  the  project  is  sold 
prior  to  the  end  of  the  retention  period 
and  the  subsequent  owner  foils  to  agree 
in  writing  to  comply  with  the  income- 
eligibility  and  affordability  restrictions 
committed  to  in  the  AHP  application. 
This  requirement  arguably  serves  to 
discoiuage  the  conversion  of  AHP- 
assisted  rental  projects  into  projects  that 
charge  market  rents,  prior  to  the  end  of 
the  retention  period. 

E.  Timing  of  Household  Income 
Qualification— §  960.5 

,   Proposed  §  960.5  adds  new  provisions 
intended  to  clarify  the  time  at  which  a 
household's  income  should  be 
examined  to  determine  whether  it  meets 
the  income  eligibility  requirements  for 
AHP-assisted  housing. 

1.  Owner-Occupied  Projects 

Proposed  §  960.5(a)  provides  that  in 
order  to  qualify  as  a  very  low-  or  a  low- 
or  moderate-income  household  for 
purposes  of  an  AHP-assisted  owner- 
occupied  project,  a  household  must 
have  an  income  at  or  below  the  level 
committed  to  in  the  AHP  application  at 
the  time  the  household  is  qualified  by 
the  sponsor  for  participation  in  the 
project,  but  no  earlier  than  the  date  on 
which  the  AHP  application  was 
submitted  to  the  Bank  for  approval. 

2.  Rental  Projects 

Proposed  §  960.5(b)  provides  that  in 
order  to  qualify  as  a  very  low-  or  a  low- 


or  moderate-income  household  for 
purposes  of  an  AHP-assisted  rental 
project,  a  household  must  have  an 
income  at  or  below  the  level  committed 
to  in  the  AHP  application  for  a 
particidar  unit  upon  initial  occupancy 
only.  The  household  may  continue  to 
occupy  such  designated  luiit  even  if  its 
income  subsequently  increases  above 
the  income-eligibili^  requirement  for 
that  unit.  The  unit  may  continue  to 
coimt  toward  meeting  the  targeted 
income-eligibility  reqiiirement, 
provided  the  rent  charged  remains 
affordable,  as  defined  in  proposed 
§  960.1,  for  the  targeted  household. 

F.  Funding  Periods— §  960.6 

1.  Definition  of  Member 

Proposed  §  960.1  revises  the 
definition  of  "member"  in  the  existing 
AHP  regulation,  see  12  CFR  960.1(i),  to 
conform  the  definition  to  that  used  in 
the  Finance  Board's  regulation  on 
membership.  See  id.  §933.1(s). 

2.  District-Wide  Competitions 

Proposed  §  960.6(a)  continues  the 
existing  requirement  that  each  Bank:  (1) 
administer  a  District-wide  competition 
for  its  AHP  subsidies;  (2)  announce  the 
apphcation  due  dates  by  Etecember  1  of 
the  preceding  year,  and  (3)  offier 
comparable  amounts  of  AHP  subsidies 
in  each  funding  period.  See  id. 
§  960.4(a).  Proposed  §  960.6(a)  revises 
the  existing  regulation  by  permitting  the 
Banks  to  accept  applications  from 
members  for  AHP  funding  during  a 
specified  number  of  funding  periods 
each  year,  as  determined  by  the  Bank, 
instead  of  only  twice  a  year  as  required 
under  the  existing  regulation.  See  id. 
The  Finance  Board  specifically  requests 
comments  on  whether  the  Banks  should 
be  permitted  to  accept  AHP  applications 
on  a  rolling  basis,  and.  if  so.  how 
applications  would  be  scored  imder 
such  a  process. 

3.  Fimding  Availability;  Notification  to 
Members 

Proposed  §  960.6(b)  requires  each 
Bank  to  notify  its  members  and  other 
interested  parties  of:  (1)  the  approximate 
amount  of  annual  AHP  subsidies 
available  for  the  Bank's  District;  and  (2) 
the  approximate  amount  of  AHP 
subsidies  to  be  offered  in  each  funding 
period.  See  id.  §  960.4(b). 

Proposed  §  960.6(b)  also  adds  three 
new  Bank  notification  requirements. 
Each  Bank  must  notify  its  members  and 
other  interested  parties  of:  (1)  the 
applicability  of  any  District  threshold 
requirements  established  pursuant  to 
proposed  §  960.7(b);  (2)  the  scoring 
guidelines  contained  in  the  Bank's  AHP 
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implementation  plan;  and  (3)  the 
"application  due  dates.  The  term 
"interested  parties"  in  proposed 
§  960.6(b)  is  meant  to  refer  to  those 
parties  that  have  expressed  an  interest 
to  the  Bank  in  receiving  information 
about  AHP  funding  periods. 

G.  Application  Requirementa — §960.7 

Proposed  §  960.7(a)  consolidates, 
streamlines,  and  revises  the  AHP 
application  requirements  in  §§  960.4(c) 
and  960.5(a)(1)  and  (2)  of  the  existing 
regulation.  See  12  CFR  960.4(c), 
960.5(aKl).  (2). 

1.  Mandatory  Requirements 

Under  proposed  SS  960.7(a)(1) 
through  (3).  each  Bank  must  require 
members  to  include  in  their  AHP 
applications:  (1)  a  concise  description  of 
the  proposed  project;  (2)  the  estimated 
amount  of  AHP  subsidy  required  for  the 
proposed  project;  and  (3)  a  disclosure  of 
the  member's  direct  or  indirect  interest, 
if  any.  in  the  property  or  proposed 
project.  These  requirements  generally 
reiterate  application  requirements  in  the 
existing  regulation.  See  id.  §  960.4(c)  (1), 
(5).  (6).  However,  proposed  § 960.7(a)(2) 
adds  a  new  requirement  that  in  the  case 
of  an  application  for  a  subsidized 
advance,  the  member  shall  include  in  its 
application  the  interest  rate  on  the 
member's  loan  to  the  proposed  project, 
and,  for  purposes  of  scoring  the 
application,  the  Bank  shall  estimate  the 
subsidy  required  for  the  proposed 
project  based  on  the  Bank's  cost  of 
funds  as  of  the  date  on  which  all  AHP 
applications  are  due  for  the  funding 
period  in  which  the  application  is 
submitted.  This  is  intended  to  address 
the  fact  that  the  actual  amount  of  AHP 
subsidy  that  will  be  incorporated  in  the 
subsidized  advance  for  which  the 
member  is  applying  will  not  be 
determined  until  after  the  member 
submits  its  application  to  the  Bank. 
Therefore,  in  order  to  treat  all  members 
applying  for  subsidized  advances  in  a 
given  funding  period  on  an  equal  basis, 
the  proposed  rule  requires  that  the 
estimate  of  the  subsidy  in  a  subsidized 
advance  be  based  on  the  Bank's  cost  of 
funds  as  of  the  date  on  which  all  AHP 
applications  are  due  for  the  funding 
period  in  which  the  application  is 
submitted. 

Proposed  §  960.7(a)(4)  requires  that 
AHP  applications  include  an 
explanation  of  how  the  proposed  project 
will  comply  with  the  eligible  costs 
provision  of  proposed  §  960.3(b).  In 
order  to  meet  this  requirement, 
applications  should  include  an 
explanation  of  how  the  AHP  subsidy 
will  be  used.  The  proposed  requirement 
is  consistent  with  the  existing 


application  requirements  for  eligible 
uses  of  AHP  subsidies.  See  id. 
§§  960.4(c)(1),  960.S(a)(l). 

Proposed  §  960.7(a)(5)  requires  that 
AHP  applications  include  an 
explanation  of  how  the  proposed  project 
will  comply  with  the  retention 
reauirements  of  proposed  §  960.4.  In 
order  to  meet  this  requirement, 
applications  should  include  an 
explanation  of  what  legal  agreements, 
deed  restrictions,  or  other  legally 
enforceable  mechanisms  are  or  will  be 
in  place  to  ensure  retention  of  the 
project  in  accordance  with  the 
requirements  of  proposed  §960.4.  This 
is  consistent  with  the  requirement  in  the 
existing  regulation  that  the  Bank 
consider  the  extent  to  which  the  project 
facilitates  the  maximum  retention  of 
such  housing  as  evidenced  through  the 
existence  of  long-term  guarantees, 
covenants,  and  similar  techniques.  See 
id  §960. 5(d)(2). 

Proposed  §  960.7(a)(6)  requires  that 
AHP  applications  include  an 
explanation  of  how  the  proposed  project 
is  hnandally  viable  and  likely  to  be 
completed  within  a  reasonable  period  of 
time,  and  why  the  requested  AHP 
subsidy  is  needed.  In  evaluating  the 
application  for  compliance  with  this     , 
requirement,  a  Bank  must  analyze  all 
project  sources  and  uses  of  funds 
(including  the  value  of  any  donated 
land,  materials,  and  professional  labor), 
multi-year  operating  pro  formas  for 
rental  projects,  sale  prices  for  owner- 
occupied  units,  and  local  market 
conditions  and  review  the 
reasonableness  of  information  relating 
to  available  sources  and  uses  of  funding 
and  financing  capacity,  such  as 
operating  pro  formas,  to  verify  the 
proposed  project's  need  for  AHP 
subsidy. 

This  provision  amends  the  feasibility 
requirement  in  the  existing  regulation 
by  specifying  the  typtes  of  information 
that  must  be  included  in  the  project 
feasibility  analysis  and  by  adding  an 
explicit  requirement  that  the  Banks 
analyze  a  proposed  project's  need  for 
the  requested  AHP  subsidy.  See  id. 
§§  960.4(c)(3).  960.5(a)(2)(ii).  This 
change  would  make  clear  that  the 
Banks,  in  addition  to  reviewing  the 
reasonableness  of  project  costs,  must 
review  the  reasonableness  of  operating 
pro  formas  for  the  proposed  project  to 
ensure  that  representations  regarding 
the  financing  capacity  of  the  project 
(such  as  debt  servicing  capacity  and 
equity  market  value),  and  the 
consequent  need  for  AHP  subsidy,  are 
reasonable. 

The  requirement  that  the  project  is 
likely  to  be  completed  within  a 
reasonable  period  of  time  replaces  the 


requirement  in  §  960.5(a)(2)(iv)  of  the 
existing  regulation  that  projects  be 
evaluated  tor  their  ability  to  begin  using 
AHP  subsidies  within  12  months  of 
approval.  See  id.  §  960.5(a)(2)(iv). 

Proposed  §  960.7(a)(7)  requires  that 
AHP  applications  include  an 
explanation  of  the  project  sponsor's 
qualifications  and  ability  to  perform  its 
responsibiUties  as  committed  to  in  the 
AMP  application.  This  provision  is 
consistent  with  the  sponsor 
qualification  requirement  in  the  existing 
regulation.  See  id.  §  96G.4(c)(4). 
Proposed  §  960.1  defines  a  "sponsor"  as 
a  not-for-profit  or  for-profit  organization 
or  public  entity  that  is:  (1)  An  owner  of 
a  rental  project;  or  (2)  integnllv 
involved  in  an  owner-occupied  project, 
such  as  by  exercising  control  over  the 
planning,  development  or  management 
of  such  project,  or  by  qualifying 
borrowers  and  providing  or  arranging 
financing  for  the  owners  of  the  units. 
This  definition  revises  the  definition  in 
the  existing  regulation  to  clarify  the 
diffiarent  roles  of  sponsors  in  rental  as 
opposed  to  owner-occupied  projects. 

Proposed  §  960.7(a)(8)  requires  that 
AHP  applications  include  a  statement 
that  the  project  sponsor  and  owner  will 
comply  with  any  applicable  fair  housing 
law  requirements,  and  an  explanation  of 
how  the  project  sponsor  and  owner 
intend  to  affirmatively  market  the 
prop>osed  project  and  otherwise  comply 
with  such  requirements.  This  provision 
is  consistent  with  the  fair  housing 
requirements  in  the  existing  regulation. 
See  id.  §§  960.4(c)(2),  960.5(a)(2Mi). 

The  proposed  rule  does  not  include 
the  existing  regulatory  requirement  that 
AHP  applications  be  evaluated  to  ensure 
the  member's  ability  to  qualify  for  a 
subsidized  advance.  See  id. 
§  960.5(a)(2)(iii).  Since  a  Bank  is  always 
required  to  determine  a  member's 
creditworthiness  before  providing  funds 
to  the  member,  see  12  CFR  part  935,  it 
is  not  necessary  to  repeat  this 
requirement  in  the  AHP  regulation. 

Proposed  §960.7(a)(9)(i)  requires  that 
AHP  applications  include  a  statement 
that  the  proposed  project  will  satisfy  the 
maximum  subsidy  requirement,  i.e.,  that 
no  subsidized  household  in  the 
proposed  project  shall  pay  less  than  20 
percent  of  such  household's  gross 
monthly  income  toward  monthly 
housing  costs,  as  defined  in  proposed 
§960.1  (the  20  percent  requirement), 
unless  an  exception  applies.  This 
provision  carries  forward,  in  revised 
form,  the  provisions  of  §960.9  of  the 
existing  regulation,  which  were  issued 
by  the  Finance  Board  as  an  interim  rule. 
See  id.  §  960.9.  The  maximum  subsidy 
provisions  implement  the  maximum 
subsidy  limitation  requirement 


Federal  Register  /  Vol.  61,  No.  218  /  Friday.  November  8,  1996  /  Proposed  Rules  57807 


contained  in  section  10(j)(9)(F)  of  the 
Act.  See  12  U.S.C.  1430(j)(9)(F). 

Proposed  §  960.7(a)(9)(ii)(A)  provides 
that  the  20  percent  requirement  shall 
not  apply  where  an  AHP-assisted  rental 
project  also  receives  funds  from  a 
federal  or  state  rental  housing  program 
that  requires  qualifying  households  to 
pay  as  rent  a  certain  percentage  of  their 
monthly  income  or  a  designated 
amount,  and  the  households  in  the 
project  meet  such  requirements.  This 
provision  is  consistent  with  the  similar 
exception  in  the  existing  regulation.  See 
12  cm  960.9(b)(1). 

Proposed  §960. 7(a)(9)(ii)(B)  also 

provides  that  the  20  percent 
requirement  shall  not  apply  where  the 
total  amount  of  the  AHP  subsidies 
provided  to  the  project  to  finance 
rehabilitation  of  housing  units  owned 
by  very  low-income  households  is 
$10,000  or  less  per  household,  and  for 
housing  units  owned  by  low-  or 
moderate-income  households,  $5,000  or 
less  per  such  household.  This  provision 
is  a  change  from  the  existing  regulation 
which  permits  an  exception  to  the  20 
percent  requirement  for  rehabilitation 
only  of  units  owned  by  very  low-income 
households.  See  id.  §  960.9(b)(2). 

Proposed  §  960.7(a)(9)(ii)(C)  further 
provides  that  the  20  percent 
requirement  shall  not  apply  where  the 
total  amount  of  AHP  subsidies  provided 
to  the  project  to  finance  the  purchase  of 
housing  units  is  $5,000  or  less  per 
household.  This  is  a  change  from  the 
existing  regulation,  which  permits  an 
exception  to  the  20  percent  requirement 
for  purchase  of  units  only  by 
households  that  are  above  the  threshold 
income  level  for  very  low-income 
households  and  at  or  below  the  income 
level  to  qualify  as  low-  or  moderate- 
income  households.  See  id, 
§  960.9(b)(3). 

In  addition,  proposed 
§  960.7(a)(9)(ii)(D)  provides  that  the  20 
percent  requirement  shall  not  apply 
where  AHP  subsidies  are  used  to  assist 
a  household  participating  in  a  self-help, 
sweat  equity  or  similar  housing  program 
that  requires  the  household  to 
contribute  its  skilled  or  unskilled  labor 
valued  at  a  minimimi  of  $2,000  per 
household,  working  cooperatively  with 
others,  to  construct  or  rehabilitate , 
housing  which  the  household  or  other 
program  participants  are  purchasing  or 
already  own  and  occupy,  and  that 
involves  supervision  of  the  work 
performed  by  skilled  builders  or 
rehabilitators.  This  provision  is 
consistent  with  the  similar  exception  in 
the  existing  regulation.  See  id. 
§  960.9(b)(4). 

Proposed  §  960.7(a)(9)(ii)  also  deletes 
the  annual  Consumer  Price  Index 


adjustments  required  in  the  existing 
regulation,  in  order  to  simplify 
implementation  of  the  exceptions.  See 
id.  §  960.9(b)  (2),  (3),  (4). 

Proposed  §  960.7(a)(10)  requires  that 
AHP  applications  include  an 
explanation  of  how  the  proposed  project 
meets  any  applicable  District  threshold 
requirements  adopted  by  the  Bank 
pursuant  to  proposed  §  960.7(b), 
discussed  further  below. 

Proposed  §960.7(a)(ll)  requires  that 
AHP  applications  include  an 
explanation  of  how  the  proposed  project 
meets  the  priorities  and  objectives 
identified  in  proposed  §  960.8(a).  This 
provision  carries  forward  the  similar 
provision  in  the  existing  regulation.  See 
id.  §  960.4(c)(1). 

Proposed  §960.7(a)(12)  requires  that 
AHP  applications  include  a  certification 
from  the  mertlber,  project  sponsor,  and 
project  owner  conunitting  to  comply 
with  the  requirements  of  12  U.S.C. 
1430(j),  part  960,  and  all  obligations 
committed  to  in  the  AHP  application. 
This  provision  incorporates  the 
certification  requirements  in  §§  960.4(c) 
(8)  and  (9)  of  the  existing  regulation  into 
a  general  requirement  for  certification  of 
compliance  with  all  applicable  AHP 
requirements  and  commitments,  and 
requires  sponsors  and  owners,  as  well  as 
members,  to  make  such  certification. 
See  12  CFR  960.4(c)  (8),  (9). 

Proposed  §960.7(a)(13)  requires  that 
AHP  applications  include  such  other 
information  as  the  Bank  may  reasonably 
require  in  order  to  verify  compliance  of 
the  AHP  applications  with  the 
requirements  of  part  960.  This  provision 
carries  forward  the  comparable 
provision  in  the  existing  regulation,  but 
establishes  a  standard  for  when  the 
Banks  may  require  other  additional 
information  not  identified  in  proposed 
§  960.7(a).  See  id.  §960.4(c)(10). 

The  proposed  rule  eliminates  the 
requirement  in  existing  §  960.4(c)(7),  see 
id.  §  960.4(c)(7),  that  a  member  must 
explain  in  its  application  how  it  will 
monitor  the  proposed  project,  because, 
as  discussed  fuilher  below,  the 
proposed  rule  establishes  specific 
monitoring  requirements  for  all 
members.  See  proposed  §960.13. 

The  proposed  rule  also  eliminates  the 
requirement  in  existing  §  960.4(c)(8)  that 
a  member  must  explain  how  any  excess 
AHP  subsidy  will  be  recaptured.  See  12 
CFR  960.4(c)(8).  As  discussed  further 
below,  the  proposed  rule  establishes 
specific  requirements  for  all  members 
governing  the  recapture  of  AHP 
subsidies  as  well  as  other  remedies  for 
noncompliance.  See  proposed  §960.14. 


2.  District  Threshold  Requirements 

As  discussed  in  part  I  of  the 
SUPPLBMENTARY  mromiATION,  the 
Finance  Board  published  a  Subsidy 
Limits  Proposal  on  November  1, 1995, 
see  60  FR  55487  (Nov.  1, 1995),  and 
received  25  comment  letters. 
Commenters  included  ten  Banks,  four 
Bank  Advisory  Councils,  five  Bank 
members,  three  trade  associations,  one 
private  housing  developer,  one  not-for- 
profit  sponsor,  and  one  housing 
authority  sponsor.  A  majority  of  the 
commenters  supported  the  Subsidy 
Limits  Proposal.  Three  commenters 
opposed  member  subsidy  limits,  four 
commenters  opposed  project 
application  subsidy  limits,  and  four 
commenters  opposed  project  unit 
subsidy  limits. 

As  discussed  below,  §  960.7(b)  of  the 
proposed  rule  incorporates  the  Finance 
Board's  Subsidy  Limits  Proposal,  taking 
into  account  public  comments  received. 
Specifically,  the  proposed  rule  permits 
the  Banks,  in  their  discretion,  to 
establish  certain  application  threshold 
requirements  in  addition  to  those 
expressly  set  forth  in  §  960.7(a). 

a.  Member,  project,  and  unit  subsidy 
limits.  Proposed  §  960.7(b)(1)  provides 
that  a  Bank's  board  of  directors,  after 
consultation  with  its  Advisory  Council, 
may  establish  limits  on  the  maximum 
amount  of  AHP  subsidy  available  per 
member  per  year;  or  per  member,  per 
project,  or  per  project  unit  in  a  single 
funding  period,  provided  that  such 
subsidy  limits  must  apply  equally  to  all 
members.  See  12  U.S.C.  1427(j). 

Member  subsidy  limits  may  prevent  a 
small  number  of  members,  especially 
larger  members  with  competitive 
advantages,  from  receiving  all  of  the 
AHP  subsidy  available  in  a  given 
funding  f>eriod.  This  would  encourage 
participation  by  a  greater  number  of 
members  in  the  Program.  The  benefits  of 
the  Program  may  be  distributed  across  a 
wider  geographic  area  and  among  a 
broader  variety  of  projects. 

There  may  be  an  effect  on  the  AHP 
regulatory  program  goal  of  promoting 
competition  if  highly  competitive 
projects  have  difficulty  finding  available 
members  that  have  not  exceeded  their 
•  hmits  to  submit  AHP  applications  for 
them.  However,  the  Finance  Board 
believes  that  sufficient  numbers  of 
members  should  be  available  to 
accommodate  all  AHP  applications.  Any 
noncompetitive  effect  likely  would  be 
minimal  in  comparison  to  the  benefit  of 
greater  member  participation  in  the 
Program.  Several  Banks  already 
unilaterally  have  adopted  member 
subsidy  limits. 
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Project  application  and  project  unit 
subsidy  limits  may  prevent  a  small 
number  of  projects  from  receiving  all  or 
most  of  the  available  AHP  subsidies  in 
a  given  funding  period.  This  would 
encourage  funding  of  a  greater  number 
of  AHP  projects.  Funding  more  projects 
may  serve  housing  needs  in  more  areas 
of  the  Bank's  District,  and  promote 
greater  participation  by  members, 
especially  small  members  that  cannot 
handle  large  projects,  in  the  Program. 
Such  limits  would  not  prevent 
competitive  projects  from  being  funded. 
Those  projects  merely  would  be  funded 
at  lower  levels,  with  the  gaps  in  funding 
made  up  fixim  other  funding  sources, 
thereby  enabling  the  funding  of 
additional  AHP  projects. 

There  may  be  an  effect  on  the  AHP 
regulatory  program  goal  of  promoting 
competition  if  otherwise  highly 
competitive  projects  that  nwd  a  large 
amount  of  subsidy,  such  as  some  rural 
or  homeownership  projects,  have 
difficulty  finding  other  available  sources 
of  funding,  and  therefore,  remain 
financially  unfeasible.  There  also  could 
be  an  impact  on  the  AHP  statutory  and 
regulatory  program  goal  of  promoting 
funding  of  units  for  very  low-income 
households,  which  often  need  larger 
subsidies  to  make  the  projects 
financially  feasible.  See  12  U.S.C. 
1430(j)(2)(B);  12  CFR  960.5(d)(1). 
However,  the  Finance  Board  believes 
that  any  noncompetitive  effect  or  impact 
on  very  low-income  targeting  may  be 
outweighed  by  the  benefit  of  funding  a 
greater  number  of  AHP  projects,  and  the 
ability  to  receive  additional  scoring 
points  under  the  AHP  regulatory  scoring 
criterion  for  very  low-income  targeting. 
Project  unit  subsidy  limits  also  conform 
with  the  goal  of  the  effectiveness  scoring 
criterion  in  the  existing  regulation  and 
proposed  rule  to  encourage  lower  levels 
of  AHP  subsidy  per  unit  by  giving 
additional  scoring  points  for  projects 
with  lower  ratios.  See  12  CFR 
960.5(d)(3):  proposed  §960.8(a)(3)(ii). 
Several  Banks  already  unilaterally  have 
adopted  project  application  and  project 
unit  subsidy  limits. 

Limits  on  the  amount  of  direct 
subsidy  per  project  may  promote  greater 
member  involvement  in  the  Program  by 
encouraging  more  members  to  borrow 
AHP  subsidized  advances  and.  in  turn, 
lend  their  own  funds  to  project 
borrowers.  This  would  build  greater 
member  affordable  housing  lending 
capacity  and  expertise.  If  members'  own 
funds  were  at  risk  as  a  result  of  such 
limits,  members  may  have  greater 
incentive  to  underwrite  and  monitor 
projects  for  financial  feasibility  and 
AHP  compliance,  respectively.  Direct 
subsidies,  which,  in  some  cases,  are 


passed  on  by  members  to  borrowers 
without  members  putting  any  of  their 
own  funds  at  risk,  do  not  promote  these 
goals.  Several  Banks  already  unilaterally 
have  adopted  project  direct  subsidy 
limits. 

The  proposed  rule  provides  that 
estabhshment  of  member,  project,  or 
unit  subsidy  limits  would  oe  optional 
with  the  Banks.  The  Banks  would  be 
required  to  consult  with  their  Advisory 
Councils  in  establishing  such  limits. 
since  Advisory  Council  members 
typically  have  affordable  housing 
expertise  that  may  be  very  usefiil  to  the 
Banks  in  determining  the  affordable 
housing  needs  of  the  District  and  how 
any  subsidy  limit  would  promote  those 
needs.  Thus,  if  a  Bank  determines  that 
imposition  of  particular  subsidy  limits 
will  have  specific  negative  impacts  on 
members  or  projects  [e.g.,  as  described 
by  some  commenters  in  tlieir  comments 
on  the  Subsidy  Limits  Proposal)  that 
outweigh  the  benefits  to  the  Pribram, 
the  Bank  can  choose  not  to  adopt  such 
limits.  The  proposed  rule,  thus, 
provides  flexibility  to  the  Banks,  which 
oest  understand  their  markets,  including 
the  availability  of  other  subsidy  sources 
and  affordability  levels,  to  respond  to 
individual  District  needs. 

b.  Sponsor  subsidy  limits.  In  the 
Subsidy  Limits  Proposal,  the  Finance 
Board  requested  comments  on  whether 
the  Banks  should  be  [wrmitted  to 
establish  maximum  subsidy  limits  per 
project  sponsor.  See  60  FR  55489. 
One  commenter  supported  such 
authority.  Sponsor  subsidy  limits  might 
encourage  greater  participation  by 
sponsors  in  the  Program,  increase  the 
affordable  housing  development 
capacity  of  more  sponsors,  and 
encourage  the  creation  of  more 
sponsors.  Such  limits  might  be 
especially  beneficial  where  one  large  or 
particularly  active  sponsor  in  a  District 
is  winning  a  large  portion  of  the  Bank's 
AHP  subsidies.  However,  the  Finance 
Board  believes  that  the  competitive  and 
market  aspects  of  the  Program  will 
preclude  any  one  sponsor  bom 
dominating  the  AHP  funding  process. 
Accordingly,  the  proposed  rule  does  not 
authorize  the  Banks  to  establish  a  limit 
on  the  maximum  amount  of  AHP 
subsidy  that  may  be  requested  per 
project  sponsor. 

c.  Subsidy  limits  based  on  member 
capital  stock  investment.  Several 
commenters  proposed  that  the  Banks  be 
permitted  to  establish  subsidy  limits 
based  on  the  level  of  a  member's  capital 
stock  investment  in  the  Bank.  Members 
are  required  by  the  Act  to  maintain  a 
specified  amount  of  Bank  capital  stock 
to  support  their  advance  borrowings. 
See  12  U.S.C.  1426(b)(2).  1430(e)(1).  The 


argument  was  made  that  encouraging 
member  advance  borrowings  and  the 
corresponding  investment  in  Bank 
capital  stock  would  further  the  goal  of 
increasing  Bank  earnings  and.  therefore, 
the  AHP  Kmd,  which  is  derived  from 
Bank  earnings.  However,  such  limits 
may  not  enlarge  the  AHP  fund  by 
increasing  member  borrowing  becauae 
small  member  institutions,  by  virtue  of 
their  limited  asset  size,  would  be 
incapable  of  increasing  or  unwilling  to 
increase  their  borrowings  (due  to  the 
increased  cost  of  borrowing  resulting 
frt)m  investing  in  additional  Bank  stock) 
just  to  receive  "preferred  treatment" 
under  such  a  subsidy  limits  policy. 
Accordingly,  the  proposed  rule  does  not 
authorize  the  Banks  to  estabUsh  subsidy 
limits  based  on  members'  levels  of 
capital  stock  investment  in  the  Bank. 

d.  Limitation  on  access  to  AHP 
subsidies  based  on  member's  use  of 
Bank  credit  products.  Proposed 
§  960.7(b)(3)  authorizes  a  Bank  to 
require  that  members  submitting  AHP 
applications  have  made  use  of  a  credit 
product  offered  by  the  Bank  within  the 
previous  12  months,  other  than  AHP  or 
Community  Investment  Program  (OP) 
(see  12  U.S.C.  1430(i))  credit  products, 
provided  that  the  requirement  is  applied 
equally  to  all  members. 

In  the  Subsidy  Limits  Proposal,  the 
Finance  Board  spedfrcally  requested 
comments  on  whether  the  Banks  should 
be  permitted  to  establish  AHP  subsidy 
limits  based  on  the  level  of  a  member's  ■ 
regular  advance  borrowings  from  a 
Bank.  See  60  FR  55490-91.  One  Bank 
already  unilaterally  has  adopted  such  a 
pohcy.  Ten  commenters  supported  such 
authority,  while  five  commenters 
opposed  it.  One  reason  expressed  for 
imposing  such  limits  was  that  they 
would  encourage  broader  participation 
by  members  in  the  Program,  thereby 
giving  sponsors  more  options  for 
financing  AHP  projects,  and  providing 
experience  and  education  to  more 
members  that  could  help  them  develop 
additional  capacity  to  engage  in 
affordable  housing  lending.  However, 
such  limits  may  not  achieve  this  goal  if 
members  with  high  levels  of  borrowing 
who  already  participate  in  the  Program 
are  allowed  to  apply  for  and  win  the 
additional  AHP  subsidies  no  longer 
available  to  those  members  subject  to 
the  hmits.  Uniform  limits  on  the 
amount  of  AHP  subsidy  for  which  each 
member  may  apply  may  have  a  greater 
likeUhood  of  increasing  member 
participation  in  the  Program. 

It  also  was  argued  that  credit-based 
subsidy  limits  may  increase  the  pool  of 
available  AHP  funds  by  encouraging 
greater  borrowing  from  the  Bank  and, 
therefore,  increasing  Bank  earnings. 
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from  which  AHP  funds  are  derived.  The 
argument  also  was  made  that  members 
that  contribute  to  Bank  earnings  by 
borrowing  should  have  greater  access 
than  non-borrowing  members  to  AHP 
subsidies  derived  from  such  earnings. 

The  Act  does  not  restrict  availability 
of  AHP  subsidies  to  "borrowing" 
members.  Nor  does  it  specify  any 
correlation  between  the  member's 
contribution  to  Bank  earnings  and  its 
access  to  AHP  subsidies.  Bank  earnings 
are  affected  by  economic  factors  other 
than  the  amount  of  outstanding 
advances  of  members  participating  in 
the  Program.  Thus,  even  non-borrowing 
members  contribute  to  Bank  earnings 
and,  therefore,  to  the  AHP  fund.  The 
limits  also  may  not  enlarge  the  AHP 
fund  by  increasing  member  borrowing 
because,  as  discussed  above,  small 
member  institutions,  by  virtue  of  their 
limited  asset  size,  would  be  incapable  of 
increasing  or  unwilling  to  increase  their 
bor^wings  (due  to  the  increased  cost  of 
borrowing  resulting  from  investing  in 
additional  Bank  stock)  just  to  receive 
"preferred  treatment"  under  an  AHP 
subsidy  hmits  policy. 

Instead,  proposed  §  960.7(b)(3) 
authorizes  a  Bank  to  require  that 
members  submitting  AHP  applications 
have  made  use  of  a  Bank  credit  product 
within  the  previous  12  months,  other 
than  AHP  or  CIP  credit  products, 
provided  that  the  requirement  is  applied 
equally  to  all  members.  The  Finance 
Board  believes  that  there  is  some  merit 
in  tying  access  to  AHP  subsidies  to  a 
member's  contribution  to  the  Bank's 
housing  finance  mission  through  its  use 
of  one  or  more  of  the  Bank's  regular 
credit  products.  This  type  of  limitation 
would  not  discriminate  against  a 
member  based  on  its  asset  size,  as  all 
members  would  have  the  capability  to 
borrow  some  amount  fixim  the  Bank. 

e.  Subsidy  limits  based  on  the  level  of 
a  member's  mortgage-related  assets.  The 
Finance  Board  requested  comments  in 
the  Subsidy  Limits  Proposal  on  whether 
the  Banks  should  be  permitted  to 
establish  AHP  subsidy  limits  based  on 
the  level  of  a  member's  mortgage-related 
assets.  See  60  FR  55490-91.  Seven 
commenters  supported  such  authority, 
while  six  commenters  oppKised  it. 

Commenters  argued  that  such  subsidy 
limits  may  encourage  members  to 
increase  their  mortgage-related  lending, 
consistent  with  the  provisions  of  the  Act 
that  impose  less  burdensome  advances 
and  stock  requirements  on  institutions 
that  devote  a  greater  percentage  of  their 
assets  to  housing  finance  (qualified 
thrift  lenders).  See  12  U.S.C.  1430(e)(1), 
(2):  12  CFR  935.13.  However,  the 
Finance  Board  believes  that  such  limits 
would  defeat  this  goal  since  members. 


especially  commercial  banks,  vdth 
lower  levels  of  mortgage-related  assets 
would  have  limited  access  to  AHP 
subsidies  which  they  could  use  for  such 
housing  finance  purposes.  Accordingly, 
the  proposed  rule  does  not  authorize  the 
Banks  to  establish  AHP  subsidy  limits 
based  on  the  level  of  a  member's 
mortgage-related  assets. 

f.  Limiting  or  prohibiting  AHP 
applications  for  out-of-District  projects. 
Proposed  §  960.7(b)(2)  authorizes  (he 
Bar^s,  at  their  option,  to  establish  a 
threshold  requirement  prohibiting 
applications  for  AHP  subsidies  for 
projects  located  outside  the  Bank's 
District.  Proposed  §960.8(a)(2)(v)(M) 
also  authorizes  the  Banks  to  adopt  as  an 
optional  Bank  District  scoring  priority  a 
priority  for  projects  located  within  the 
Bank's  District. 

In  the  Subsidy  Limits  Proposal,  the 
Finance  Board  specifically  requested 
comments  on  whether  the  Banks  should 
be  permitted  to  limit  or  prohibit 
members  ftxjm  submitting  AHP 
applications  for  projects  located  outside 
of  the  Bank's  District.  See  60  FR  55489. 
Several  Banks  already  unilaterally  have 
adopted  a  prohibition  or  a  scoring 
priority  for  projects  located  within  a 
Bank's  District.  Seven  commenters 
supported  allowing  the  Banks  to  adopt 
a  limit  or  prohibition,  four  commenters 
opposed  a  limit  or  prohibition,  and 
three  commenters  supported  limits 
only.  Two  commenters  supported 
allowing  the  Banks  to  adopt  a  District 
scoring  priority  for  projects  located 
within  the  District,  while  one 
commenter  opposed  such  a  priority. 

The  Finance  Board  beheves  that  the 
Banks  should  have  authority  to  prohibit 
AHP  applications  for  out-of-District 
projects,  or  to  give  scoring  priority  to 
applications  for  in-District  projects, 
because  a  few  large  multistate  members 
could  win  AHP  subsidies  for  out-of- 
District  projects,  thereby  resulting  in 
less  AHP  subsidies  available  for  use  by 
other  members  and  sponsors  within  the 
District.  A  prohibition  or  priority  would 
help  ensure  that  a  Bank  can  adequately 
serve  the  affordable  housing  needs 
within  its  District.  A  priority  would  not 
preclude  members  bom  competing  for 
AHP  subsidies  for  out-of-District 
projects,  but  would  require  that  they 
score  highly  on  other  scoring  factors  in 
order  to  qualify  for  AHP  funding. 
Sponsors  of  out-of-District  projects 
would  not  be  precluded  from 
participating  in  the  Program,  as  they 
could  apply  for  AHP  subsidies  through 
a  member  of  another  Bank.  In  addition, 
it  may  be  more  difficult  and  costly  for 
a  Bank  to  monitor  projects  located 
outside  the  District  for  compUance  with 
AHP  requirements. 


A  prohibition  or  priority  could  limit 
or  prevent  access  to  AHP  subsidies  by 
members'  out-of-District  branches, 
which  would  deny  that  member  the 
opp>ortunity  to  take  advantage,  on  behalf 
of  a  customer,  of  a  source  of  funds  it 
was,  in  part,  responsible  for  generating. 
However,  since  adopting  a  prohibition 
or  priority  would  be  optional  with  the 
Bank,  the  Bank,  in  consultation  with  its 
Advisory  Council,  would  determine 
whether  the  advantages  outweigh  any 
disadvantages.  The  proposed  rule 
provides  flexibility  to  the  Banks  to 
determine  whether  to  adopt  a 
prohibition  or  priority  in  response  to 
their  individual  District  needs. 

g.  Member  financial  involvement  as  a 
threshold  requirement  or  scoring 
criterion.  Proposed  §  960.8(a)(2)(v)(D) 
provides  that  a  Bank  may  adopt  a 
District  scoring  priority  for  projects 
involving  member  financial 
participation  (excluding  the  pass- 
through  of  AHP  subsidy),  such  as 
providing  market  rate  or  concessionary 
financing,  fee  waivers,  or  donations. 

In  the  Subsidy  Limits  Proposal,  the 
Finance  Board  sf>ecifically  requested 
comments  on  whether  the  Banks  should 
have  authority  to  require  certain  types 
of  member  financial  involvement  in  a 
project  as  a  threshold  requirement  that 
a  project  must  satisfy  in  order  to  be 
considered  for  scoring  and  approval  for 
AHP  funding,  or  whether  such  member 
financial  involvement  should  be 
included  as  a  scoring  criterion.  See  60 
FR  55490.  Six  commenters  supported  a 
threshold  requirement,  while  nine 
commenters  supported  a  scoring 
criterion. 

The  Finance  Board  believes  that 
where  a  member's  own  funds  and 
contributions  are  at  risk  in  a  project,  the 
member  has  a  greater  incentive  to 
underwrite  the  project  for  financial 
feasibility  and  monitor  the  project  for 
AHP  compliance.  Greater  member 
involvement  in  projects  builds  member 
affordable  housing  lending  capacity  and 
expertise.  However,  the  Finance  Board 
does  not  believe  member  financial 
involvement  should  be  a  threshold 
requirement  because  some  projects  may 
not  require  or  be  able  to  sustain 
additional  debt  related  to  member 
financial  involvement,  but  still  may 
contribute  toward  the  objectives  of  the 
Program,  particularly  by  those  members 
that  are  not  large  enough  to  finance  a 
project  loan,  waive  fees  or  donate  funds. 
In  addition,  such  a  threshold 
requirement  could  discourage  member 
participation  in  the  Program. 
Accordingly,  the  proposed  rule  permits 
a  Bank  to  adopt  member  financial 
involvement  in  the  project  as  a  scoring 
priority,  as  further  discussed  below. 
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H.  Application  Scoring  and  Approvals — 
§960.8 

1.  In  General 

Proposed  §  960.8  carries  forward  the 
existing  regulatory  framework  governing 
the  scoring  of  AHP  applications,  with 
revisions  based  on  a  new  allocation  of 
points  among  revised  scoring  categories, 
and  additional  discretion  provided  to 
the  Banks,  as  further  discussed  beiow. 
The  Finance  Board  specifically  requests 
comments  on  the  proposed  scoring 
provisions.  In  particular,  comments  are 
requested  on  ways  in  which  the  scoring 
system  can  be  simplified,  such  as  by 
creating  discrete  scoring  categories 
containing  criteria  required  by  the  Act. 
criteria  established  by  the  Finance 
Board,  and  criteria  established  by  the 
Banks. 

Proposed  960.8(a)(1)  provides  that  a 
Bank  shall  score  only  those  appUcations 
meeting  the  application  requirements  of 
proposed  §960.7.  Applications  shall  be 
scored  based  on  the  extent  to  which 
they  meet  the  scoring  priorities  and 
obiectives  set  forth  in  proposed  §  960.8. 
The  Banks  are  required  to  adopt  written 
guidelines  implementing  these  scoring 
requirements. 

The  total  possible  score  an  AHP 
appUcation  may  receive  is  100  points.  In 
determining  the  number  of  points  to 
award  an  application  for  any  given 
scoring  category,  the  Bank  shall  evaluate 
applications  relative  to  each  other. 

2.  Revised  Scoring  Priorities  Categories 

Applications  that  meet  the 
application  requirements  of  proposed 
§  960.7  are  scored  according  to  the 
priorities  in  proposed  §  960.8(a)(2). 
Proposed  §  960.8(a)(2)  makes  the 
following  changes  to  the  existing 
regulatory  provisions  governing  scoring 
priorities.  The  Finance  Board's  existing 
regulation  contains  seven  priority 
categories:  horaeownership  projects: 
rental  projects;  projects  using  federal 
government  properties:  projects  with  a 
not-for-profit  or  state  or  local  agency 
sponsor,  projects  promoting 
empowerment;  homeless  permanent 
housing  projects:  and  projects  meeting  a 
Bank  District  priority.  See  12  CFR 
960.5(b).  Under  the  existing  regulation, 
applications  meeting  at  least  three  of  the 
seven  priorities  are  scored  and  ranked, 
as  a  group,  before  applications  meeting 
fewer  than  three  of  the  priorities.  See  id. 
§  960.5(a)(3). 

Proposed  §  960.8(a)(2)  contains  only 
six  priority  categories.  The  total  points 
available  for  the  priority  categories  are 
increased  from  25  to  60.  with  the  Bank 
required  to  allocate  the  60  points  among 
the  six  priority  categories  as  discussed 
below.  The  priority  categories  are  either 


fixed-point  priorities  or  variable-point 
priorities.  Variable-point  priorities, 
which  are  listed  in  paragraphs  (a)(2)(i) 
through  (iv),  and  (v)(A)  through  (E),  are 
those  where  there  are  varying  degrees  to 
which  an  application  can  satisfy  the 
priority.  Eacn  variable-point  priority 
category  must  be  allocated  at  least  8 
points.  The  number  of  points  that  may 
be  awarded  to  an  application  for 
meeting  a  variable-point  priority  will 
vary,  depending  on  the  extent  to  which 
the  application  satisfies  the  priority, 
compared  to  the  other  applications 
being  scored.  The  application(s)  best 
achieving  each  variable-point  priority 
shall  receive  the  maximum  pomt  score 
available  for  that  priority  category,  with 
the  remaining  applications  scored  on  a 
declining  scale.  An  application 
receiving  at  least  half  of  the  points 
allocated  to  a  variable-point  priority 
category  shall  be  considered  to  have  met 
that  priority. 

Fixed-point  priority  categories,  which 
are  Usted  in  paragraphs  (a)(2)(v)(F) 
through  (M),  are  those  which  an 
application  must  meet  in  order  to 
receive  the  allocated  points.  Each  fixed- 
point  priority  category  must  be  allocated 
8  points.  An  application  meeting  a 
fixed-point  priority  shall  be  awwded  8 
points. 

The  priority  selected  by  a  Bank  under 
paragraph  (a)(2)(vi)  may  be  either  a 
variable-point  or  fixed-point  priority, 
depwnding  on  the  nature  of  the  priority, 
and  points  must  be  allocated  and 
awarded  accordingly. 

Applications  meeting  at  least  two  of 
the  six  priorities  shall  be  considered 
priority  applications,  and,  as  a  group, 
shall  be  scored  before  applications 
meeting  fewer  than  two  of  the  priorities. 

Prionty  appUcations  shall  be  scored 
against  each  other,  based  on  the  extent 
to  which  they  meet  the  priorities  and 
the  scoring  objectives  contained  in 
paragraph  (a)(3). 

As  under  the  existing  regulation,  the 
remaining  applications  are  scored  only 
if  there  are  insufficient  priority 
applications  to  exhaust  the  total  AHP 
subsidy  amount  available  for  the 
funding  period.  See  id.  §  960.5(a)(3). 

Proposed  §  960.8(a)(2)  eliminates  the 
existing  priority  categories  for 
homeownership  and  rental  projects 
because  a  project  must  be  either  a  rental 
or  homeownership  project  in  order  to 
qualify  for  AHP  funding. 

Proposed  $  960.8(a)(2)(i)  revises  the 
existing  priority  category  for  projects 
involving  federal  government  properties 
by  including  properties  owneo  or  held 
by  state  and  local  governments, 
agencies,  or  instrumentalities  thereof, 
and  by  requiring  that  at  least  20  percent 
of  the  units  in  such  projects  meet  this 


requirement.  See  id.  §  960.5(b)(3);  12 
U.S.C.  1430(j)(3)(B).  State  and  local 
government  properties  are  included 
under  this  priority  category  because  the 
stock  of  available  federal  government 
prop>erties  is  decreasing.  Tlie  20  percent 
of  units  requirement  is  intended  to 
ensure  that  a  reasonable  number  of  units 
in  a  project  previously  were  government 
owned  in  oider  for  an  AHP  application 
to  receive  credit  under  this  priority 
category. 

Proposed  §  960.8(a)(2)(ii)  retains  the 
priority  category  for  projects  sponsored 
by  not-for-profit  organizations,  or  state 
or  local  government  entities  in  the 
existing  regulation.  See  12  CFR 
960.5(b)(4);  12  U.S.C.  1430(j)(3){C). 

The  existing  priority  category  for 
projects  that  empower  the  poor  is 
subsumed  under  proposed 
$  960.7(a)(2)(v)(B).  as  further  discussed 
below.  See  12  CFR  960.5(b)(5). 

Proposed  §  960.8(a)(2)(iii)  revises  the 
existing  homeless  housing  priority  . 
category  to  provide  that  in  order  to  meet 
this  priority,  projects  financing 
permanent  or  transitional  housing  for 
the  homeless  must  reserve  at  least  20 

Eercent  of  their  units  for  occupancy  by 
omeless  households.  See  id. 
§  960.5(b)(6).  Proposed  §960.1  defines 
"permanent  or  transitional  housing"  as 
housing  with  six-month  minimum 
occupancy,  but  excluding  overnight 
shelters. 

Proposed  §  960.8(a)(2)(iv)  adds  a  new 
priority  category  for  projects  meeting 
housing  needs  documented  as  part  of  a 
community  revitalization  or  economic 
development  strategy  approved  by  a 
unit  of  state  or  local  government. 

Proposed  §  960.8(a)(2)(v)  retains  the 
existing  Bank  CKstrict  priority  category 
but  requires  the  Bank  to  select  the 
priority,  as  recommended  by  the  Bank's 
Advisory  Council,  for  each  funding 
period,  from  the  specific  priorities  listed 
in  paragraphs  (a)(2)(v)(A)  through  (M)  in 
the  proposed  rule,  most  of  which  are 
derived  from  priorities  Banks  have 
chosen  in  the  past.  The  priority  category 
in  paragraph  (a)(2)(v)(B)  replaces  the 
priority  category  in  §  960.5(b)(5)  of  the 
existing  regulation  for  projects 
empowering  the  poor  with  a  priority  for 
housing  incorporating  the  following 
elements  of  empowerment:  programs 
offering  employment,  education, 
training,  homeownership  counseling,  or 
daycare  services  that  assist  AHP-eligible 
residents  to  move  toward  better 
economic  opportimities.  See  id. 
§  960.5(b)(5). 

As  discussed  above,  among  the 
priority  categories  that  a  Bank  may 
select  are  priorities  for  projects 
involving  member  financial 
participation;  projects  with  retention 
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periods  in  excess  of  5  and  15  years  for 
owner-occupied  and  rental  projects, 
respectively:  and  projects  located  within 
the  Bank's  District.  See  proposed 
§960.7(a)(2)(v)(B).(E).(M). 

Proposed  §  960.8(a)(2)(vi)  adds  a  new 
Bank  District  priority  category  under 
which  a  Bank  may  adopt  a  priority  for 
projects  meeting  a  housing  need  in  the 
Bank's  District,  as  defined  and 
reconunended  by  the  Bank's  Advisory 
Coimcil.  The  priority  may  be  chosen 
fiom  the  list  of  priorities  in  proposed 
paragraph  (a)(2)(v],  provided  the 
priority  is  different  from  the  Bank 
District  priority  adopted  under  that 
paragraph. 

The  Finance  Board  specifically 
requests  comments  on  whether  a 
seventh  priority  category  should  be 
added  for  projects  involving  member 
financing  (excluding  the  pass-through  of 
AHP  subsidies).  Proposed 
§960.8(a)(2)(v)(D)  perr.Jts  the  Banks  to 
adopt  member  financial  involvement  as 
a  Bank  CKstrict  priority.  Although 
members  have  played  a  critical  role  in 
the  Program,  their  participation  has  not 
generally  involved  lending  their  own 
funds.  Where  a  member  lends  its  own 
funds  to  a  project,  it  is  more  likely  to 
underwrite  the  project  for  financial   . 
feasibility  and  monitor  the  project  for 
AHP  compliance.  Greater  member 
financial  involvement  in  projects  also 
builds  member  affordable  housing 
lending  capacity  and  expertise.  Adding 
a  permanent  seventh  priority  for 
applications  submitted  by  members  that 
will  have  a  financial  stake  in  the  AHP 
project  may  serve  to  encourage  more  of 
such  activity.  The  Finance  Board  also 
requests  comments  on  whether  a 
member  should  be  deemed  to  meet  such 
a  priority  for  member  financial 
involvement  based  on  the  member's 
record  of  affordable  housing  lending 
activities  apart  from  its  lending  under 
the  Program. 

3.  Revised  Scoring  Objectives 

The  Finance  Board's  existing 
regulation  contains  the  following  six 
scoring  "objectives"  categories: 
targeting;  long-term  retention; 
effectiveness  (subsidy  per  unit); 
community  involvement;  community 
stability;  and  innovation.  See  12  CFR 
960.5(d),  (e).  Proposed  §  960.8(a)(3) 
eliminates  the  need  for  long-term 
retention  as  a  scoring  objective  because 
proposed  §  960.1  establishes  minimum 
retention  periods  of  5  and  15  years  as 
threshold  requirements  for  owner- 
occupied  and  rental  projects, 

respectively- 
Proposed  §  960.8(a)(3)  also  eliminates 
the  innovation  objective  category.  See 
12  CFR  960.5(e)(3).  The  Finance  Board 


believes  that  innovation  is  an  important 
part  of  producing  affordable  housing  in 
many  cases,  but  is  not  an  objective  in 
itself.  In  some  cases,  reliance  on  well- 
established  approaches  may  better  serve 
a  project,  and  the  project  should  not  be 
penalized  for  this.  Further,  innovation  is 
a  highly  subjective  element  that  is 
difficult  to  assess  consistently  among 
projects. 

Proposed  §  960.8(a)(3)  also  makes  the 
following  revisions  to  the  remaining 
four  objectives  categories.  The  total 
points  available  for  the  objectives 
categories  are  reduced  from  75  to  40. 
with  a  Bank  required  to  allocate  the  40 
points  among  the  four  objectives 
categories,  provided  that  the  targeting 
objective  category  is  allocated  no  less 
than  8  points.  The  application(8)  best 
achieving  each  objective  shall  receive 
the  maximmn  point  score  available  for 
that  objective  category,  with  the 
remaining  applications  scored  on  a 
declining  scale. 

Under  the  targeting  objective  category 
in  the  existing  regulation,  applications 
for  projects  serving  the  greatest  number 
of  very  low-income  households  are 
awarded  the  most  points.  See  id. 
§  960.5(d)(1).  Applications  targeting  100 
percent  of  the  units  in  a  project  to  very 
low-income  households  generally 
receive  the  most  points.  The  Finance 
Board  believes  that  this  scoring  practice 
creates  an  inappropriate  bias  against 
mixed-income  rental  projects.  Under  the 
Act,  a  minimum  of  20  percent  of  the 
units  in  an  AHP  rental  project  must  be 
occupied  by.  and  affordable  for,  very 
low-income  households.  See  12  U.S.C. 
1430(j)(2)(B).  In  order  to  reduce  the 
emphasis  on  funding  projects  that  are 
occupied  solely  by  very  low-income 
households,  proposed  §  960.8(a)(3)(i) 
provides  that  applications  for  rental 
projects  shall  be  awarded  the  maximum 
number  of  points  available  for  the 
targeting  objective  category  if  at  least  60 
percent  of  the  units  in  a  project  are 
reserved  for  occupancy  by  households 
with  incomes  at  or  below  50  percent  of 
the  area  median  income. 

The  Finance  Board  specifically 
requests  comments  on  ways  in  which 
the  targeting  objective  may  be  structured 
so  that  it  is  more  closely  compatible 
with  the  monitoring  requirements  for 
AHP  projects,  discussed  below  under 
proposed  §960.13. 

Proposed  §  960.8(a)(3)(ii)  clarifies  the 
subsidy-per-unit  objective 
(effectiveness)  category  in  the  existing 
regulation.  See  12  CFR  960.5(d)(3).  The 
proposed  rule  provides  that  applications 
are  awarded  points  based  on  the  extent 
to  which  a  project  proposes  to  use  the 
least  amount  of  AHP  subsidy  per  AHP- 
targeted  unit.  The  Finance  Board  wishes 


to  clarify  that  in  calculating  subsidy  per 
imit.  only  AHP-targeted  imits  should  be 
coimted.  Further,  this  scoring  critericm 
may  not  include  a  "leveraging"  criteri(xi 
whereby  the  application  is  scored  based 
on  the  percentage  of  the  project's  total 
development  cost  that  is  to  be  financed 
with  the  AHP  subsidy.  The  subsidy-per- 
unit  objective,  in  effect,  favors  projects 
with  a  shallower  subsidy.  Under  the 
proposed  scoring  system,  a  Bank  may 
de-emphasize  this  effect  and  promote 
deeper  subsidies  per  unit  by  allocating 
as  few  as  one  point  to  this  objective.  The 
Finance  Board  specifically  requests 
comments  on  whether  this  gives  the 
Banks  adequate  flexibiUty  in  applying 
the  subsidy-per-unit  objective  in  their 
Districts. 

Proposed  §  960.8(a)(3)  (i)  and  (ii) 
provide  that  applications  for  owner- 
occupied  projects  and  rental  projects 
must  be  scored  separately  for  purposes 
of  the  targeting  and  subsidy-per-unit 
objectives,  because  these  two  objectives 
inherently  favor  rental  projects,  which, 
in  general,  have  more  imits  targeted  to 
lower  income  households  and  lower 
amounts  of  subsidy  per  unit  than  do 
owner-occupied  projects. 

Proposed  §  960.8(a)(3)  (iii)  and  (iv) 
clarify  the  community  involvement  and 
commimity  stability  objectives  in  the 
existing  regulation,  respectively,  by 
adding  examples  of  activities  satisfying 
the  objectives.  See  id.  §  960.5(e)  (1),  (2). 

4.  Application  Approvals 

Proposed  §  960.8(b)  provides  that  the 
board  of  directors  of  each  Bank  (without 
delegation  to  Bank  officers  or  other 
Bank  employees)  shall  approve 
promptly  the  AHP  applications  in 
descending  order  starting  with  the 
highest  scoring  application  until  the 
total  funding  amount  for  the  particular 
funding  period,  except  for  any  amount 
insufficient  to  fund  the  next  highest 
scoring  application,  has  been  allocated. 
The  board  also  must  approve  the  next 
four  highest  scoring  applications  as 
alternates  and,  within  one  year  of 
approval  by  the  Bank,  may  fund  such 
alternates  if  any  previously  committed 
AHP  subsidies  become  available. 

/.  Disbursement  of  AHP  Subsidies — 
§960.9 

1.  Failure  to  Use  AHP  Subsidies  Within 
Reasonable  Period  of  Time 

Proposed  §  960.9(a)  adds  a  new 
provision  requiring  a  Bank  to  determine 
whether  a  member  or  project  s[>onsor 
draws  dovim  and  begins  using  AHP 
subsidies  for  an  approved  project  within 
a  reasonable  period  of  time  after 
application  approval.  If  a  member  or 
project  sponsor  fails  to  draw  down  and 
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begin  using  AHP  subsidies  within  a 
reasonable  period  of  time,  the  Bank 
shall  cancel  its  approval  of  the  project's 
application,  and  those  subsidies 
approved  for  the  project  shall  be  made 
available  for  other  AHP-eligible  projects. 

2.  Compliance  Upon  Disbursement  of 
AHP  Subsidies 

Proposed  §  960.9(b)  adds  provisions 
codifying  the  Banks'  duty  to  verify  that 
the  member  and  project  sponsor  are  in 
compliance  with  AHP  statutory 
requirements,  regulatory  requirements, 
and  the  obligations  committed  to  in  the 
approved  application,  prior  to  initial 
disbursement  of  AHP  subsidies  by  the 
Bank  for  an  approved  project,  and  prior 
to  each  disbursement  thereafter.  The 
Bank  is  required  to  obtain,  and  maintain 
in  its  project  file,  documents  sufficient 
to  demonstrate  such  compliance  prior  to 
making  such  disbursement,  including, 
but  not  limited  to.  an  independent, 
current  (6  months  or  less)  appraisal  (or 
recertification  of  a  prior  independent 
appraisal,  if  appropriate)  provided  by 
the  member  indicating  the  fair  market 
value  of  the  property  or  project  if  the 
member  has  a  direct  or  indirect  interest 
in  such  property  or  project. 

3.  Changes  in  Approved  AHP  Subsidy 
Amount  Where  a  Direct  Subsidy  is  Used 
For  a  Principal  or  Interest  Rate  Write- 
Down 

Proposed  §  960.9(c)  adds  a  new 
provision  addressing  changes  in  a 
project's  approved  AHP  subsidy  amount 
where  the  Banks  provide  direct 
subsidies  to  write  down  the  principal 
amount  or  the  interest  rates  on  loans 
provided  by  members  to  projects.  The 
proposed  rule  provides  that  if  a  member 
is  approved  to  receive  a  direct  subsidy 
to  write  down  the  principal  amount  or 
the  interest  rate  on  a  loan  to  a  project 
and  the  amount  of  subsidy  required  to 
maintain  the  debt  service  cost  required 
by  the  project  varies  from  the  amount  of 
subsidy  initially  approved  by  the  Bank 
due  to  a  change  in  interest  rates  between 
the  time  of  approval  and  the  time  the 
lender  commits  to  the  interest  rate  to 
finance  the  project,  the  Bank  shall 
modify  the  subsidy  amount  accordingly. 
For  example,  if.  in  the  interim  period, 
interest  rates  rise,  thereby  requiring 
more  direct  subsidy  for  the  lender  to 
write  down  its  loan  to  the  project 
(keeping  the  loan's  interest  rate 
constant),  the  Bank  must  increase  the 
amount  of  direct  subsidy  for  the  project 
accordingly. 

Under  proposed  §  960.9(c)(2),  the 
amount  of  such  increase  shall  be  drawn 
first  from  any  uncommitted  or 
recaptured  AHP  subsidies  for  the 
current  year  and  then  from  the  Bank's 


required  AHP  contribution  for  the  next 
year. 

Proposed  §  960.9(c)  transfers  the 
interest  rate  risk  associated  with  the  lag 
time  between  AHP  application  approval 
and  funding  from  the  AHP  projects  to 
the  AHP  fund  in  cases  where  direct 
subsidies  are  used  for  interest  rate  write- 
downs. The  practical  effect  of  this  is  to 
guarantee  AHP-assisted  financing  at  a 
specific  interest  rate  in  such  cases.  The 
Finance  Board  believes  this  is  necessary 
to  belp  ensure  that  changes  in  lenders' 
market  interest  rates  do  not  render 
approved  AHP  projects  financially 
infeasible  at  the  time  they  are  ready  for 
funding. 

4.  Banks'  Responsibility  to  Ensure 
Proper  Use  of  AHP  Subsidies 

a.  In  general.  Proposed  §  960.9(d)(1) 
carries  forward  the  existing  regulatory 
requirements  reiterating  the  statutory 
requirements  that  each  Bank  shall 
ensure  that:  (1)  AHP  subsidies  provided 
by  the  Bank  to  members  are  passed  on 
to  the  ultimate  borrower;  and  (2)  the 
preponderance  of  AHP  subsidies 
provided  by  the  Bank  ultimately  is 
received  by  very  low-  and  low-  or 
moderate-income  households.  See  12 
CFR  960.3(d);  12  U.S.C.  1430(j)(9)  (D). 
(E). 

b.  Fairness  in  transactions.  Proposed 
§  960.9(d)(2)  adds  a  new  requirement 
that  each  Bank  shall  ensure  that  the 
terms  of  any  member's  participation  in 
a  transaction  benefiting  from  an  AHP 
subsidy  are  fair  to  the  Program.  This 
provision  is  intended  to  highlight  the 
public  purpose  of  the  Program — 
providing  housing  to  benefit  low-  and 
moderate-income  households — and  to 
put  the  Banks  and  members  on  notice 
that  they  should  view  all  transactions 
involving  the  Program  in  light  of  this 
purpose. 

c.  Market  interest  rate  and  charges. 
Proposed  §  960.9(d)(3)  requires  each 
Bank  to  ensure,  with  respect  to  any  loan 
financing  an  AHP  project,  that  the  rate 
of  interest,  fees,  points,  and  any  other 
charges  by  the  lender  shall  not  exceed 

a  reasonable  market  rate  of  interest,  fees, 
points,  and  charges  for  a  loan  of  similar 
maturity,  terms,  and  risk.  This  provision 
is  intended  to  prevent  a  lender  frx)m 
recouping  part  of  the  direct  subsidy 
provided  to  the  project  by  coupling  the 
direct  subsidy  with  an  above-market 
rate  loan  to  the  project.  Accordingly, 
§  960.9(c)  of  the  existing  regulation, 
which  provides  that  "a  member 
receiving  a  subsidized  advance  shall 
extend  credit  to  qualified  borrowers  at 
a  rate  of  interest  discounted  at  least  to 
the  same  extent  as  the  subsidy  granted 
to  the  member  by  the  Bank."  is 
eliminated.  See  12  CFR  960.9(c). 


d.  Lending  direct  subsidies.  For 
various  tax  reasons,  sponsors  prefer  to 
structure  projects  involving  fiederal 
Low-Income  Housing  Tax  Credits  so 
that  AHP  direct  subsidies  are  loaned  to 
the  project,  with  principal  and  interest 
payments  defierred  until  the  end  of  the 
loan  term.  This  use  of  direct  subsidies 
raises  the  question  whether  the  direct 
subsidies,  which  are  grants,  are  being 
passed  on  to  the  ultimate  recipients,  as 
required  under  section  10(j)(9)(E)  of  the 
Act.  since  they  ultimately  may  be  repaid 
by  the  recipients.  See  12  U.S.C. 
1430(j)(9)(E). 

Proposed  §  960.9(d)(4)  is  intended  to 
accommodate  the  needs  of  sponsors  and 
the  statutory  requirement  governing  the 
pass-through  of  AHP  subsidies.  It 
provides  that  a  member  or  a  sponsor 
may  lend  a  direct  subsidy  in  connection 
with  an  AHP  rental  project  involving 
federal  Low-Income  Housing  Tax 
Credits,  provided  that  all  payments  by 
the  borrower  are  deferred  until  the  end 
of  the  loan  term  and  no  interest  is 
charged.  Upon  repayment  of  the  loan, 
the  entire  amount  of  the  direct  subsidy 
must  be  repaid  to  the  Bank. 

e.  Matched  repayment  schedules. 
Proposed  §  960.9(d)(5)  requires  the  term 
of  a  subsidized  advance  to  be  no  longer 
than  the  term  of  the  member's  loan  to 
the  AHP  project  funded  by  the  advance, 
and  the  scheduled  principal  repayments 
for  the  subsidized  advance  to  be 
reasonably  related  to  the  scheduled 
principal  repayments  for  the  member's 
loan  to  the  AHP  project,  such  that  at 
least  once  in  every  12-month  period,  the 
member  must  pay  to  the  Bank  the 
principal  repayments  received  by  the 
member  on  its  loan  to  the  project.  This 
new  requirement  is  intended  to  ensure 
that  the  repayment  schedules  of 
subsidized  advances  and  the  loans  that 
they  fund  are  closely  matched,  because 
the  closer  the  match,  the  more  efficient 
the  use  of  the  AHP  subsidy. 
Furthermore,  without  a  close  match,  a 
portion  of  the  interest  rate  subsidy,  in 
effect,  is  retained  by  the  member  each 
time  the  project  makes  a  scheduled 
repayment  of  principal.  For  example,  if 
the  member's  loan  to  the  project  is  fully 
amortizing  with  level  periodic  payments 
over  the  term  of  the  loan,  less  subsidy 
is  needed  for  a  subsidized  advance  that 
is  also  fully  amortizing  with  level 
periodic  payments  over  the  term  of  the 
advance,  than  for  a  subsidized  advance 
with  the  same  term  as  the  member's 
loan,  but  with  all  principal  payments 
due  at  maturity  (a  bullet  advance).  If  a 
member  makes  a  non-amortizing  loan  to 
a  project,  the  member  typically  would  , 
match  its  loan  structure  by  borrowing  a 
non-amortizing,  or  bullet,  advance. 
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Since  a  member's  loan  typically 
involves  an  interest  rate  mark-up  to 
cover  the  member's  cost  and  profit,  it  is 
not  possible  to  match  p>erfectly  the 
scheduled  principal  repayments  of  a 
member's  equal-pajrment  amortizing 
loan  to  the  AHP  project  with  the 
scheduled  principal  repayments  of  the 
equal-payment  amortizing  advance  with 
a  similar  term.  However,  the  Finance 
Board  will  consider  such  repayments  to 
be  reasonably  related  if  both  the 
member's  loan  and  the  subsidized 
advance  are  fully  amortized  with  level 
periodic  payments  over  the  term  of  the 
loan,  and  the  member  makes  principal 
repayments  on  the  advance  no  less 
frequently  than  once  in  every  12-month 
period.  As  a  practical  matter,  requiring 
the  member  to  make  principal 
repayments  to  the  Bank  at  least  annually 
will  avoid  requiring  the  establishment 
of  complicated  systems  to  account  for 
monthly  principal  repayments. 

Proposed  §  960.9(e)  adds  a  new 
provision  requiring  a  Bank  to  provide  in 
its  advances  agreement  with  each 
member  receiving  a  subsidized  advance 
that  upon  prepayment  of  a  subsidized 
advance,  the  Bank  shall  charge  a 
prepayment  fee  only  to  the  extent  the 
Bank  suffers  an  economic  loss  from  the 
prepayment. 

/.  Modifications  of, Approved  AHP 
Applications — §  960.10 

The  Finance  Board's  existing 
regulation  does  not  directly  address 
project  modifications  after  approval. 
Under  Decision  Memorandum  94— DM- 
27,  dated  July  22. 1994.  the  Banks, 
subject  to  certain  standards,  have 
authority  to  approve  modifications  to 
previously  approved  AHP  applications, 
except  for  modifications  involving 
increases  in  the  amount  of  AHP  subsidy 
approved  for  a  project.  Proposed 
§960.10  establishes  a  procedure  and 
standards  under  which  a  member  may 
request  approval  by  the  Bank  of  a 
modification  prior  to  completion  of  the 
project.  The  proposed  procedures  and 
standards  largely  codify  the  Finance 
Board's  ciurent  procedure  and 
standards  for  approving  modifications, 
except  that  changes  to  a  project  after 
completion,  full  occupancy,  and  closing 
of  permanent  financing  no  longer  will 
be  considered  modifications. 

Proposed  §960.1  defines  a  "project 
modification"  as  any  change  in  the 
project  prior  to  the  project's  completion, 
full  occupancy  and  closing  of 
permanent  financing,  that  materially 
affects  the  facts  under  which  the 
project's  AHP  application  was  originally 
scored  imder  proposed  §  960.8  and 
approved. 


K.  Avoidance  of  Actual  or  Apparent 
Conflicts  of  Interests  960. 1 1 

Proposed  §  960.11  adds  a  new 
requirement  that  the  board  of  directors 
of  each  Bank,  without  delegation  to 
Bank  officers  or  other  Bank  employees, 
must  adopt  a  written  policy  preventing 
a  Bank  director,  officer,  employee,  or 
contractor  who  has  a  personal  interest 
in.  or  who  is  a  director,  officer  or 
employee  of  an  organization  involved  in 
a  project  that  is  the  subject  of  a  pending 
or  approved  AHP  application,  from 
participating  in  or  attempting  to 
influence  the  evaluation,  approval, 
funding,  monitoring,  or  any  remedial 
process  for  such  project  under  the 
Program. 

L.  Homeownership  Assistance 
Programs— §  960. 1 2 

Proposed  §  960.12  revises  the 
homeownership  set-aside  provisions  of 
§  960.5(g)  of  the  existing  regulation  to 
allow  the  Banks  more  flexibility  hi 
establishing  AHP-funded  programs 
targeted  specifically  to  promote 
homeownership.  See  12  CFR  960.5(g). 
Existing  §  960.5(g)(1)  of  the  AHP 
regulation  allows  the  Banks  to  establish 
such  homeownership  assistance 
programs  based  on  a  matched  savings 
model,  in  which  a  Bank  provides  its 
members  with  matching  funds  for  first- 
time  homebuyers  who  are  saving  to  pay 
for  a  downpayment  and  closing  costs  on 
the  purchase  of  a  home.  See  id. 
§  960.5(g)(1).  Under  the  existing 
regulation.  Banks  must  establish  their 
programs  in  accordance  with  the 
specific  requirements  set  forth  in 
§  960.5(g)(1),  unless  they  obtain  Finance 
Board  approval  to  establish 
"nonconforming"  programs.  See  id. 
§  960.5(g)(2). 

In  the  seven  months  following  the 
establishment  of  the  homeownership 
set-aside  provisions  of  §  960.5(g),  five 
Banks  requested  and  were  granted 
Finance  Board  approval  to  establish 
nonconforming  homeownership  set- 
asides  that  vary  fit)m  the  matched 
savings  model  to  some  degree.  For 
instance,  some  Banks  do  not  have  a 
matched  savings  requirement  and  do 
not  require  participating  households  to 
qualify  as  first-time  homebuyers.  Some 
Banks  give  priority  to  certain  categories 
of  households,  such  as  those  with 
incomes  below  specified  levels  or 
households  located  in  rural  areas. 

The  purpose  of  proposed  §  960.12  is 
to  revise  the  homeownership  set-aside 
requirements  in  order  to  encompass  the 
variations  adopted  by  the  Banks  in  their 
"nonconforming"  set-asides  and  to 
allow  the  Banks  flexibility  to  adopt  new 
variations,  within  the  general 


framework  of  §  960.12,  without  having 
to  obtain  prior  Finance  Board  approval. 
Among  the  changes  made  by  proposed 
§960.12  is  elimination  of  the 
requirement  that  participating 
households  be  first-time  homebuyers. 
See  id.  §  960.5(g)(1).  Under  proposed 
§  960.12(b),  Banks  may  now  provide 
funds  under  their  programs  for 
rehabilitation  by  current  homeowners, 
as  well  as  for  home  purchases.  The 
proposed  rule  clarifies  that, 
notwithstanding  proposed  §  960.3(c)(4), 
which  permits  AHP  subsidies  to  be  used 
for  homebuyer  counseling  costs  under 
certain  limited  circumstances, 
homeownership  assistance  program 
funds  may  not  be  used  for  homebuyer 
or  homeowner  counseling  costs.  In 
addition,  the  proposed  rule  eliminates 
the  existing  requirement  that 
participating  households  provide 
matching  funds  through  dedicated 
savings  accounts  with  members.  See  12 
CFR  960.5(g)(l)(iii)(B).  Under  proposed 
§  960.12(d)(2),  Banks  are  free  to 
establish  their  own  fair  and  reasonable 
procedures  and  criteria  for  allocating 
funds  under  their  programs.  The 
proposed  rule  also  no  longer  gives  a 
Bank  the  option  to  extend  the  retention 
period  for  homes  financed  under  the 
program  beyond  5  years.  See  1 2  CFR 
§960.5(g)(l)(xi).  Listead.  proposed 
§  960.12(f)  provides  that  such  homes  are 
subject  to  the  same  5-year  retention 
period  as  owner-occupied  units 
financed  through  the  Banks'  District- 
wide  AHP  competitions.  See  proposed 
§960.3(b)(l)(i). 

M.  Monitoring  Requirements — §  960.13 

I.  In  General 

Section  10(j)(9)(C)  of  the  Act  requires 
the  Finance  Board  to  issue  regulations 
ensuring  "that  advances  made  under 
this  program  will  be  used  only  to  assist 
projects  for  which  adequate  long-term 
monitoring  is  available  to  guarantee  that 
affordability  standards  and  other 
requirements  of  [section  10(j)  of  the  Act] 
are  satisfied."  See  12  U.S.C. 
1430(j)(9)(C). 

The  existing  regulation  requires  each 
Bank  to  monitor  member  and  project 
compliance  with  the  AHP  requirements, 
but  does  not  establish  procedures, 
standards  or  documentation  to  assist  the 
Banks  in  meeting  that  requirement.  See 
12  CFR  960.7  (b).  (c).  Sections  960.6  (b) 
and  (c)  of  the  existing  regulation  require 
members  to  file  annual  reports  and 
certifications  on  the  use  of  AHP 
subsidies.  See  id.  §960.6  (b).  (c). 

In  the  absence  of  sf)ecific  regulatory 
guidance,  over  the  six  years  that  the 
Program  has  been  in  operation,  the 
Blanks  have  attempted  to  comply  with 
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their  monitoring  obligations  by 
developing  their  own  individual 
approaches  to  monitoring.  This  practice 
has  led  to  uncertainty  about  the 
sufficiency  of  any  one  monitoring 
procedure.  In  addition,  some  members 
consider  the  certiRcation  and  reporting 
requirements  of  the  existing  regulation 
to  be  too  burdensome.  As  discussed 
below,  the  Finance  Board  is  proposing 
to  establish  clear,  uniform  monitoring 
procedures  and  standards  that  take  into 
account  the  costs  of  monitoring  relative 
to  the  benefits,  and  reduce  the  overall 
mcHiitoring  burden,  including 
eliminating  the  annual  certification 
requirement  for  members  under  the 
existing  regulation.  The  Finance  Board's 
proposal  is  based  on  the  principles  that: 
(1)  monitoring  a  project  closely  in  its 
initial  stages  of  development  will  ensure 
that  less  monitoring  is  necessary  in  the 
project's  later  stages  of  operation;  (2)  the 
degree  of  monitoring  of  AHP-assisted 
projects  should  be  directly  related  to  the 
amount  of  AHP  subsidy  invested  in 
such  projects;  and  (3)  the  Banks  should 
be  permitted  to  rely,  to  the  extent 
fiaasibie,  on  monitoring  by  housing 
credit  agencies. 

2.  AHP  Monitoring  Agreements  Between 
Members  and  Project  Sponsors  and 
Owners 

Under  proposed  $  960.13(a),  a  Bank 
must  require  each  member  receiving  an 
AHP  subsidy  to  have  in  place  an  AHP 
monitoring  agreement  with  each  project 
sponsor — in  the  case  of  owner-occupied 
projects— or  project  owner — in  the  case 
of  rental  projects — under  which  the 
project  sponsor  or  owner  agrees  to 
monitor  the  AHP  project  as  discussed 
below. 

a.  Owner-occupied  projects.  Under 
proposed  §  960.13(a)(1).  during  the 
period  of  construction  or  rehabilitation 
of  an  owner-occupied  project,  the 
project  sponsor  must  ref>ort  to  the 
member  semiannually  on  whether 
reasonable  progress  is  being  made 
towards  completion.  Until  all  approved 
AHP  subsidies  are  provided  to  eligible 
households  in  a  project,  the  project 
sponsor  must  certify  annually  to  the 
member  and  the  Bank  that  the  AHP 
subsidies  have  been  used  according  to 
the  commitments  made  in  the  AHP 
application,  and  such  certifications 
shall  be  supported  by  household  income 
verification  documentation  maintained 
by  the  project  sponsor  and  available  for 
review  by  the  member  or  the  Bank. 

b.  Rental  projects.  Under  proposed 
§  960.13(a)(2),  during  the  period  of 
construction  or  rehabiUtation  of  a  rental 
project,  the  project  owner  must  report  to 
the  member  semiannually  on  whether 
reasonable  progress  is  being  made 


towards  completion.  Within  the  first 
year  after  project  completion,  the  project 
owner  must  certify  to  the  member  and 
the  Bank  that  the  services  and  activities 
committed  to  in  the  AHP  application 
have  been  provided  in  connection  with 
the  project.  Within  the  first  year  after 
project  completion  to  the  end  of  the 
project's  retention  period,  the  project 
owner  annually  must  provide  a  list  of 
tenant  rents  and  incomes  to  the  Bank 
and  certify  that:  (1)  the  tenant  rents  and 
incomes  are  accurate  and  in  compliance 
with  the  rent  and  income  targeting 
commitments  made  in  the  AHP 
application:  (2)  the  project  is  habitable: 
and  (3)  the  project  owner  regularly 
informs  households  applying  for  and 
occupying  AHP-assisted  units  of  the 
address  of  the  Bank  that  provided  the 
AHP  subsidy  to  finance  tne  project.  A 
project  owner  must  maintain  tenant 
income  verification  documentation, 
available  for  review  by  the  member  or 
the  Bank,  to  support  such  certifications. 

3.  AHP  Monitoring  Agreements  Between 
Banks  and  Members 

Under  proposed  §  960.13(b).  a  Bank 
must  have  in  place  an  AHP  monitoring 
agreement  with  each  member  receiving 
an  AHP  subsidy,  under  which  the 
member  agrees  to  monitor  the  AHP 
project  as  discussed  below. 

a.  Owner-occupied  projects.  Under 
§  960.13(b)(1).  during  the  period  of 
construction  or  relubilitadon  of  an 
owner-occupied  project,  the  member 
must  take  the  steps  necessary  to 
determine  whether  reasonable  progress 
is  being  made  towards  completion  and 
report  to  the  Bank  semiannually  on  the 
status  of  the  project.  Within  one  year 
after  disbursement  to  a  project  of  all 
approved  AHP  subsidies,  the  member 
must  review  the  project  documentation 
and  certify  to  the  Bank  that:  (1)  the  AHP 
subsidies  have  been  used  according  to 
the  commitments  made  in  the  AHP 
application:  and  (2)  the  AHP-assisted 
units  are  subject  to  deed  restrictions, 
"soft"  second  mortgages,  or  other  legally 
enforceable  mechanisms  pursiiant  to  the 
requirements  of  proposed  §  960.4(a). 

b.  Rental  projects.  Under  proposed 
8  960.13(b)(2).  during  the  period  of 
construction  or  rehabilitation  of  a  rental 
project,  the  member  must  take  the  steps 
necessary  to  determine  whether 
reasonable  progress  is  being  made 
towards  completion  and  report  to  the 
Bank  semiannually  on  the  status  of  the 
project  Within  the  first  year  after 
project  completion,  the  member  must 
review  the  project  documentation  and 
certify  to  the  Bank  that:  (1)  the  project 
is  habitable;  (2)  the  project  meets  its 
low-  and  moderate-income  targeting 
commitments;  and  (3)  the  rents  charged 


for  income-taraeted  units  do  not  exceed 
the  maximum  levels  committed  to  in  the 
AHP  application.  For  projects  receiving 
$500,000  or  less  in  AHP  subsidy,  during 
the  period  from  the  second  year  after 
project  completion  to  the  rad  of  the 
retention  pcniod,  the  member  must 
certify  to  the  Bank  biennially  that,  based 
on  an  exterior  visual  inspection,  the 
project  continues  to  be  occupied  and 
appears  habitable. 

4.  Monitoring  Requirements  for  Banks 

a.  Owner-occupied  projects.  Prc^>osed 
§  960.13(c)(1)  provides  that  each  Bank 
must  establish  a  monitoring  procedure 
that  provides  reasonable  assurances 
that,  based  on  a  review  of  the 
documentation  for  a  sample  of  projects 
and  units  within  one  year  of  receiving 
the  certification  from  a  member 
described  in  proposed  §960.13(b)(l)(ii): 
(1)  the  incomes  of  the  households  that 
own  the  AHP-assisted  units  did  not 
exceed  the  levels  committed  to  in  the 
AHP  application  at  the  time  the 
households  Qualified  for  the  AHP 
subsidy:  (2)  the  AHP  subsidies  weria 
used  for  eligible  purposes:  and  (3)  the 
AHP-assisted  units  are  subject  to  deed 
restrictions,  "soft"  second  mortgages,  or 
other  legally  enforceable  mechanisms 
pursuant  to  the  requirements  of 
proposed  §  960.4(a)(1). 

b.  Rental  projects.  Proposed 

§  960.13(c)(2)  provides  that  each  Bank 
must  establish  a  monitoring  procediire 

ftroviding  reasonable  assurances  that: 
1)  within  the  first  year  after  completion 
of  an  AHP-assisted  rental  project,  the 
services  and  activities  committed  to  in 
the  AHP  application  have  been 
provided;  and  (2)  during  the  period 
from  the  second  year  after  project 
completion  to  the  end  of  the  retention 
period:  (i)  the  project  is  habitable;  (ii) 
the  project  meets  its  low-  and  moderate- 
income  targeting  commitments;  and  (iii) 
the  rents  charged  for  income-targeted 
units  do  not  exceed  the  maximum  levels 
committed  to  in  the  AHP  application. 

A  Bank  must  use  the  following 
monitoring  procedure,  depending  on  the 
amount  of  AHP  subsidy  received  by  a 
project.  For  all  projects,  the  Bank  shall  . 
make  reasonable  efforts  to  investigate 
any  complaints  received  about  a  specific 
project.  For  projects  receiving  $50,001 
to  $250,000  of  AHP  subsidies,  the  Bank 
must  review  tenant  rent  and  income 
docimientation,  including  tenant 
income  verification  documents,  for  a 
sample  of  the  project's  imits  at  least 
once  every  six  years,  to  verify 
compliance  with  the  rent  and  income 
targeting  commitments  in  the  AHP 
application.  Currently,  approximately 
330  projects  have  received  between  $0 
and  $50,000  of  AHP  subsidy,  and 
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approximately  1.000  projects  have 
received  between  $50,001  and  $250,000 
of  AHP  subsidy.  For  projects  receiving 
$250,001  to  $500,000  of  AHP  subsidies, 
the  Bank  must  review  tenant  rent  and 
income  documentation,  including 
tenant  income  verification  documents, 
for  a  sample  of  the  project's  units  at 
least  once  every  four  years,  to  verify 
compliance  with  the  rent  and  income 
targeting  commitments  in  the  AHP 
application.  Currently,  approximately 
200  projects  have  received  between 
$250,001  to  $500,000  of  AHP  subsidies. 
For  projects  receiving  over  $500,000  of 
AHP  subsidies,  the  Bank  must  perform 
an  aimual  on-site  inspection  of  the 
project,  including  review  of  tenant  rent 
and  income  verification  docimientation, 
for  a  sample  of  the  project's  units,  to 
verify  compliance  vtrith  the  fent  and 
income  targeting  commitments  in  the 
AHP  application.  Currently,  only  60 
projects  have  received  over  $500,000  of 
AHP  subsidy. 

A  Bank  may  use  a  reasonable 
sampling  plan  to  select  the  projects 
monitored  each  year  and  to  review  the 
documentation  supporting  the 
certifications  made  by  members  and 
project  sponsors  and  owners. 

5.  Monitoring  by  a  Housing  Credit 
Agency 

In  order  to  take  advantage  of 
opportunities  to  reduce  the  costs  of 
monitoring  where  there  are  multiple 
funders  of  AHP-assisted  projects,  the 
Finance  Board  is  proposing  to  permit 
the  Banks  to  rely  on  monitoring  by  state 
or  local  housing  agencies  that  have 
provided  federal  Low-Income  Housing 
Tax  Credits  to  an  AHP  project.  Under  26 
CFR  1.42-5.  housing  credit  agencies 
administering  such  Tax  Credits  must 
establish  a  procedure  for  monitoring  for 
compliance  with  the  applicable 
provisions  of  the  Internal  Revenue  Code 
governing  use  of  federal  Low-Income 
Housing  Tax  Credits.  See  26  U.S.C.  42; 
26  CFR  1.42-5.  The  Finance  Board 
believes  that  where  a  housing  credit 
agency  undertakes  such  monitoring,  it 
would  be  unnecessarily  duplicative  for 
the  Banks  to  undertake  independent 
monitoring  if  the  income  targeting 


requirements,  the  rent  requirements, 
and  the  retention  period  requirements 
being  monitored  by  the  housing  credit 
agency  are  the  same  as,  or  more 
restrictive  than,  those  committed  to  for 
piuposes  of  the  Program. 

Therefore,  propo^  §960.1 3(c)(iv) 
provides  that  for  projects  receiving 
$500,000  or  less  of  AHP  subsidies,  a 
Bank  may  rely  on  monitoring  by  a 
housing  credit  agency  that  also  has 
provided  funds  to  the  project  if:  (1)  the 
income  targeting  requirements,  the  rent 
requirements,  and  the  retention  period 
monitored  by  the  housing  credit  agency 
are  the  same  as.  or  more  restrictive  than, 
those  committed  to  in  the  AHP 
application;  (2)  the  housing  credit 
agency  agrees  to  inform  the  Bank  of 
instances  where  tenant  rents  or  incomes 
are  found  to  be  in  noncompliance  with 
the  rent  and  income  targeting 
requirements  being  monitored  by  the 
housing  credit  agency  or  where  the 
project  is  not  in  a  habitable  condition; 
(3)  the  Bank  does  not  have  information 
that  monitoring  by  such  housing  credit 
agency  is  not  occurring  or  is  inadequate: 
and  (4)  the  Bank  makes  reasonable 
efforts  to  investigate  any  complaints 
received  about  the  project.  In  projects 
involving  more  than  $500,000  in  AHP 
subsidies,  the  Finance  Board  believes 
that  monitoring  should  remain  the 
responsibility  of  the  Bank,  rather  than  a 
third  party,  in  light  of  the  substantial 
amount  of  the  AHP  subsidy. 

In  cases  where  a  Bank  relies  on  a 
housing  credit  agency  to  monitor  a 
project,  the  project  owner  annually  must 
provide  a  list  of  tenemt  rents  ana 
incomes  to  the  Bank  and  certify  that 
they  are  accurate  and  in  compliance 
with  the  rent  and  income  targeting 
commitments  made  in  the  AHP 
application. 

The  Finance  Board  specifically 
requests  comments  on  whether  there  are 
any  other  state  or  local  government 
entities,  in  addition  to  housing  credit 
agencies,  that  monitor  rental  projects  for 
compliance  with  requirements 
comparable  to  AHP  requirements.  In 
order  to  be  able  to  rely  on  the 
monitoring  of  another  government 
housing  program  that  also  has  funded 


an  AHP  project,  that  program's  income 
targeting,  rent,  and  retention 
requirements  must  be  the  same  as,  or 
more  restrictive  than,  those  committed 
to  by  the  project  for  purposes  of  the 
AHP.  The  Act  requires  that  AHP 
subsidies  be  used  to  finance 
homeownership  by  low-  or  moderate- 
income  households,  or  finance  rental 
housing  where  at  least  20  percent  of  the 
units  are  occupied  by  and  affordable  for 
very  low-income  households.  See  12 
U.S.C.  1430(j)(2).  On  their  face,  these 
statutory  minimum  income  targeting 
and  rent  requirements  are  consistent 
with  the  requirements  of  certain  other 
government  housing  programs  that  also 
fund  AHP  projects,  such  as  the  federal 
Low-Income  Housing  Tax  Credit, 
HOME,  and  Section  8  programs. 
However,  the  targeting  scoring  criterion 
in  the  existing  and  proposed  AHP 
regulation  appears  to  encourage  projects 
to  target  greater  numbers  of  very  low- 
income  households  in  order  to  receive 
higher  scores  and  AHP  funding.  See  12 
CFR  960.S(d)(l);  proposed 
§  960.8(a)(3)(i).  Most  AHP  projects  have 
AHP  income  targeting  and  rent 
conunitments  that  are  more  restrictive 
than  those  required  and  monitored  by 
other  government  housing  programs 
also  funding  the  project,  thereby 
preventing  reliance  on  such  third 
parties  for  monitoring  of  AHP 
compliance. 

Under  the  Act,  the  Finance  Board's 
AHP  regulation  must  "coordinate 
activities  under  [the  Program]  with 
other  Federal  or  federally-subsidized 
affordable  housing  activities  to  the 
maximum  extent  possible."  See  12 
U.S.C.  1430(j)(9)(G).  The  Finance  Board 
specifically  requests  comments  on  ways 
in  which  the  targeting  scoring  objective 
in  the  proposed  rule  may  be  modified, 
or  whether  it  should  be  eliminated,  so 
that  the  income  targeting  and  rent 
requirements  for  AHP  projects  will  be 
compatible  with  those  required  and 
monitored  by  other  government  housing 
entities. 

The  following  table  simmiarizes  the 
proposed  monitoring  framework 
discussed  above  for  AHP-assisted  rental 
projects: 


Rental  Project  Monitoring  Requirements 


Project  Constnx;tion  or 
Rettabilitation. 


Within  First  Year  After 
Project  Completion 


Projects  (or  which  there  is  no  qualifying  3rd  party  monitoring 


Projects  monitored  by 

a  qualifying  3rd  party 

monitor 


AH  projects  receiving 

over  $500,000  of 

AHP  subsidy 


—Member  and  owner  submit  semi-annual  progress  reports  for  each  project 


—Owner  certifies  project  habitability.  provision  of  services  promised  in  AHP  application,  compliance  of  project  rents 

and  tenant  incomes 
—Member  certifies  compliance  of  project  rents  and  tenant  incomes 
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REhfTAL  Project  Monitoring  Requirements— Continued 


Projects  tor  which  there  is  no  qualifying  3rd  party  monitoring 


Protects  monitored  l>y 
a  qualifying  3rd  party 


All  projects  receiving 

over  $500,000  of 

AHP  subsidy 


—Bank  monitors  compiance  with  provision  of  services  promised  in  AHP  application,  and  corrnliance  of  project  rents 
and  tenant  incomes 


2nd  Year  After  Project 
Completion  to  ttw 
End  of  the  Retention 
Period 


—Sank  responds  to  any  complaints  about  projects 

—Owner  certifies  annually  to  project  habitability.  accuracy  of  tenant  rents  and  incomes,  and  that  tenants  of  and 
applKants  for,  project  units  are  notified  of  the  Bank's  address. 


Member  visuaNy  inspects  exterior  of  project  every  2  years 


SAHP  Subsidy  in  Project 


$0-$50,000 


No  Bank  review 


$50.001 -$250,000 


Bank  reviews  tenant 
incomes  arxl  rents 
every  6  years. 


$250.001 -$600,000 


Bank  reviews  tenant 
incomes  and  rents 
every  4  yeers. 


3rd  party  reports  to 
Bank  on  any  failure 
to  meet  rent  and  in- 
come requirements 
and  on  habitabiNty. 


Bank  performs  annual 
or>-site  inspectnn 
of  project,  and  re- 
views tenant  rents 
arxl  incomes 


The  Finance  Board  S{>ecifically 
requests  comments  on  the  proposed 
monitoring  requirements. 

N.  Corrective  and  Remedial  Actions  for 
Noncompliance^f  960. 1 4 

Section  10(j)  of  the  Act  is  silent  on 
what  specific  corrective  and  remedial 
actions  should  be  imposed  when  there 
is  noncompliance  with  the  requirements 
of  the  Pro^m.  See  12  U.S.C.  1430(j). 
The  existing  regulation  provides  that, 
where  funds  provided  under  the 
Program  will  not  be  or  are  no  longer 
being  used  for  their  approved  purposes, 
the  amount  of  committed  but  unused 
subsidy  or  improperly  used  subsidy 
shall  be  recovered  and  made  available 
by  the  Bank  for  future  AHP  projects.  See 
12  CFR  960.8(a).  The  existing  regulation 
requires  the  Bank,  in  recapturing  such 
funds,  to  take  any  or  all  of  the  following 
actions,  without  limitation  on  other 
remedies,  in  its  discretion:  (1)  reprice 
the  advance  at  the  interest  rate  charged 
to  members  on  non-subsidized  advances 
of  comparable  type  and  maturity  at  the 
time  of  the  original  advance;  (2)  call  the 
advance:  (3)  assess  a  prepayment  fee:  or 
(4)  require  the  member  to  reimburse  the 
Bank  for  the  amount  of  the  unused  or 
improperly  used  subsidy  on  the  advance 
or  other  assistance.  See  id.  §  960.8(b).  In 
addition,  some  Banks  have  adopted 
procedures  that  require  a  direct  subsidy 
to  be  converted  to  an  advance  if  the 
project  is  found  to  be  in  noncompliance 
with  the  requirements  of  the  AHP 
regulation. 

A  number  of  concerns  have  been 
raised  about  the  recapture  provisions  of 
the  existing  regulation.  Given  the  range 
of  potential  circumstances  of 
noncompliance,  limiting  the  universe  of 


remedies  to  one — recapture— is  by 
necessity  assxiring  that  the  remedy  will 
be  too  harsh  in  some  cases,  and  too 
liberal  in  others.  For  instance,  it  may 
not  always  be  equitable  to  require  the 
member  to  reimburse  the  Bank  when  the 
project  sponsor  is  in  noncompliance 
with  AHP  requirements.  Requiring 
recapture  of  the  AHP  subsidy  could  in 
some  situations  result  in  the  member 
having  to  foreclose  against  a  property  in 
order  to  recover  the  funds  to  repay  an 
advance  to  the  Bank,  thereby 
eliminating  affordable  housing  units 
even  when  only  a  few  of  the  units  in  the 
project  ftiay  be  out  of  compliance  with 
AHP  requirements.  In  short,  it  has 
become  clear  through  the  operation  of 
the  Program  that  recapture  will  not  be 
the  appropriate  remedial  action  in  all 
circumstances.  Other  less  severe 
remedial  actions  may  be  more 
appropriate  depending  on  the  nature  of 
the  noncompliance  that  has  occurred.  In 
addition,  the  remedial  actions  should  be 
directed  only  at  the  parties  that  are  in 
noncompliance.  Accordingly,  the 
proposed  rule  contains  a  wider  range  of 
remedies  and  tailors  the  remedial 
actions  required  to  the  nature  of  the 
noncompliance  and  the  party 
committing  the  noncompliance,  as 
discussed  further  below. 

1.  Noncompliance  by  Project  Sponsors 
and  Project  Owners 

Proposed  §  960.14(a)  provides  that  a 
Bank  shall  require  a  member  receiving 
an  AHP  subsidy  to  have  in  place  a 
recapture  agreement  with  each  sponsor 
of  an  owner-occupied  project  and  each 
owner  of  a  rental  project,  under  which 
the  sponsor  or  owner  agrees:  (1)  to 
ensure  that  the  AHP  subsidy  is  used  in 


compliance  with  the  requirements  of  12 
U.S.C  1430(j).  part  960.  and  the 
obligations  committed  to  in  the  AHP 
application;  (2)  to  make  reasonable 
eff^orts  to  cure  any  noncompliance, 
pursuant  to  a  compliance  plan  approved 
by  the  Bank;  and  (3)  to  repay  the 
amoimt  of  any  misused  AHP  subsidy 
(plus  interest,  if  appropriate)  resulting 
from  the  sponsor's  or  owner's 
noncompliance,  if  the  noncompliance  is 
not  cured  within  a  reasonable  period  of 
time. 

2.  Noncompliance  by  Members 

Proposed  §  960.14(b)  requires  a  Bank 
to  have  in  place  a  recapture  agreement 
with  each  member  receiving  an  AHP 
subsidy  under  which  the  member 
agrees:  (1)  to  ensure  that  the  AHP 
subsidy  is  used  in  compliance  with  the 
requirements  of  12  U.S.C.  1430(j).  part 
960,  and  the  obligations  committed  to, 
and  to  be  performed,  by  the  member  in 
its  AHP  application;  (2)  to  make 
reasonable  efforts  to  cure  any 
noncompliance  by  the  member;  (3)  to 
repay  the  amount  of  any  misused  AHP 
subsidy  (plus  interest,  if  appropriate) 
resulting  from  the  member's 
noncompliance,  if  the  noncompliance  is 
not  cured  within  a  reasonable  period  of 
time;  (4)  to  recover  any  misused  AHP 
subsidy  from  a  project  sponsor  or  owner 
under  the  terms  of  the  member's 
recapture  agreement  with  the  project 
sponsor  or  owner,  provided  that  the 
member  shall  not  be  liable  to  the  Bank 
for  failure  to  return  amounts  that  cannot 
be  recovered  from  the  project  sponsor  or 
owner  despite  reasonable  collection 
efforts  by  the  member;  and  (5)  to  return 
any  misused  subsidy  recovered  by  the 
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member  from  a  project  sponsor  or  owner 
to  the  Bank. 

3.  NoncompUance  by  Banks 

Proposed  §  960.14(c)(1)  provides  that 
the  Finance  Board,  upon  determining 
that  a  misuse  of  AHP  subsidy,  or  the 
failure  to  cecover  misused  AHP  subsidy, 
is  attributable  to  the  action  or  inaction 
of  a  Bank,  may  order  the  Bank  to 
reimburse  its  AHP  fund  in  an  amount 
equal  to  the  misused  subsidy,  plus 
interest,  if  appropriate. 

Proposed  §  960.14(c)(2)  is  intended  to 
eliminate  uncertainty  about  the 
sufficiency  of  a  Bank's  recovery  of 
misused  subsidies  in  cases  of 
noncompliance  by  members  or  project 
sponsors  or  owners,  including  cases 
where  misuse  results  from  "acts  of  God" 
or  from  personal  or  financial  hardship. 
If  a  Bank  enters  into  a  settlement 
agreement  or  other  arrangement  with  a 
member  resulting  in  the  return  of  a  sum 
that  is  less  than  the  full  amount  of  any 
misused  AHP  subsidy,  the  Finance 
Board  may,  in  its  sole  discretion,  require 
the  Bank  to  reimburse  its  AHP  fund  in 
an  amount  equal  to  the  difference 
between  the  full  amount  of  the  misused 
subsidy  and  the  siun  actually  recovered 
by  the  Bank,  plus  interest,  if 
appropriate,  unless:  (1)  the  Bank  has 
sufficient  documentation  showing  that 
the  sum  agreed  to  be  repaid  under  any 
settlement  agreement  or  other 
arrangement  is  reasonably  )ustified, 
based  on  the  facts  and  drcumstanoes  of 
the  noncompliance  (including  the 
degree  of  culpability  of  the 
noncomplying  parties  and  the  extent  of 
the  Bank's  recovery  efforts):  or  (2)  the 
Bank  obtains  a  determination  bom  the 
Finance  Board  that  the  sum  agreed  to  be 
repaid  imder  any  settlement  agreement 
or  other  arrangement  is  reasonably 
justified,  based  on  the  facts  and 
circiunstances  of  the  noncompliance 
(including  the  degree  of  culpability  of 
the  noncomplying  parties  and  the  extent 
of  the  Bank's  recovery  efforts).  The  latter 
provision  would  avoid  a  later 
determination  by  the  Finance  Board  that 
such  recovery  was  legally  insufficient. 

Proposed  §  960.14(d)  provides  that 
AHP  subsidies  recovered  by  a  Bank 
under  this  section  shall  be  made 
available  for  other  AHP  projects.  This  is 
a  change  from  the  requirement  of 
§  960.8(a)  of  the  existing  regulation  that 
recaptured  subsidies  must  be  made 
available  for  future  AHP  projects.  See  12 
CFR  960.8(a).  The  change  is  intended  to 
make  clear  that  recovered  subsidies  may 
be  made  available  for  alternate  projects 
previously  approved  by  a  Bank  pursuant 
to  proposed  §  960.8(b),  as  well  as  other 
AHP  projects. 


Proposed  §  960.14(e)  provides  that  a 
Bank  or  the  Finance  Board,  after  notice 
and  opportunity  for  a  hearing,  may 
suspend  or  debar  a  member,  project 
sponsor,  or  project  owner  frt)m 
piarticipation  in  the  Program  if  such 
party  shows  a  pattern  of 
noncompliance,  or  engages  in  a  single 
instance  of  flagrant  noncompliance, 
with  the  requirements  of  12  U.S.C. 
1430(j).  part  960,  or  the  obligations 
committed  to  in  AHP  applications. 
Under  the  existing  regulation,  each  AHP 
application  must  include  a  gen^^l 
statement  of  the  project  sponsor's 
qualifications.  See  12  CFR  960.4(c)(4). 
However,  the  existing  regulation  does 
not  expressly  require  those  members, 
project  sponsors,  and  project  owners 
that  previously  have  received  AHP 
subsidies  to  be  in  compliance  with  AHP 
requirements  in  order  to  receive 
additional  AHP  subsidies.  Proposed 
§  960.8(e)  expressly  allows  the  Banks 
and  the  Finance  Board  to  use  their 
experience  with  a  member's  or  project 
sponsor's  or  owner's  compliance  with 
AHP  requirements  on  an  ongoing  basis 
to  bar  those  participants  with  a  pattern 
of  noncompliance,  or  who  have 
committed  a  single  instance  of  flagrant 
noncompliance,  from  futxire 
participation  in  the  Program. 

Under  proposed  §  960.14(f).  without 
limitation  on  other  remedies,  the 
Finance  Board,  upon  determining  that  a 
Bank  has  engaged  in  mismanagement  of 
its  Program,  may  designate  another 
Bank  to  administer  all  or  a  portion  of 
the  first  Bank's  aimual  AHP 
contribution,  for  the  benefit  of  the  first 
Bank's  members,  under  such  terms  and 
conditions  as  the  Finance  Board  may 
prescribe.  The  Finance  Board  has  broad 
powers  under  the  Act  to  issue  remedial 
orders  directing  a  Bank  to  take  action  in 
response  to  a  situation  that  the  Finance 
Board  considers  mismanagement  of  the 
Bank's  Program.  See  12  U.S.C. 
1422b(a)(l).  Proposed  §  960.14(f) 
describes  one  of  several  actions  the 
Finance  Board  could  take  in  response  to 
a  Bank's  mismanagement  of  its  Program, 
depending  on  the  relevant  facts  and 
circumstances. 

O.  Required  Annual  AHP 
Contributions— §  960. 1 5 

Proposed  §  960.15  revises  §  960.10  of 
the  existing  regulation,  which  provides 
for  the  Banks'  annual  contributions  to 
their  Program,  to  delete  obsolete 
language  regarding  required 
contributions  for  1990  through  1994. 
See  12  CFR  960.10.  Proposed  §  960.1 
revises  the  definition  of  the  term  "net 
earnings  of  a  Bank"  in  the  existing 
regulation,  to  conform  it  to  the 


definition  of  that  term  in  the  Act.  See  12 
U.S.C.  1430(j){8);  12  CFR  960.1(j). 

P.  Temporary  Suspension  of  AHP 
Contributions— §  960. 1 6 

Proposed  §  960.16  sets  forth  the 
provisions  governing  temporary 
suspensions  by  Banks  of  their  required 
annual  AHP  contributions.  A  number  of 
revisions  have  been  made  to  the 
provisions  in  the  existing  regulation  in 
order  to  more  accurately  trade  the 
language  in  section  10(j)(6)  of  the  Act 
and  to  provide  greater  clarity.  See  12 
U.S.C.  1430(j)(6);  12  CFR  960.11. 

1.  Application  for  Temporary 
Suspension 

Proposed  §  960.16(a)(1)  provides  that 
if  a  Bank  finds  that  the  contributions 
required  pursuant  to  proposed  §  960.15 
are  contributing  to  the  financial 
instability  of  the  Bank,  the  Bank  shall 
notify  the  Finance  Board  promptly,  and 
may  apply  in  writing  to  the  Finance 
Board  for  a  temporary  suspension  of 
such  contributions. 

Proposed  §  960.16(a)(2)  provides  that 
a  Bank's  application  for  a  temporary 
suspension  of  contributions  shall 
include:  (1)  the  period  of  time  for  which 
the  Bank  seeks  a  suspension;  (2)  the 
grounds  for  a  suspension;  (3)  a  plan  for 
returning  the  Bank  to  a  financially 
stable  position;  and  (4)  the  Bank's 
aimual  financial  report  for  the  preceding 
year,  if  available,  and  the  Bank's  most 
recent  quarterly  and  monthly  financial 
statements  and  any  other  financial  data 
the  Bank  wishes  the  Finance  Board  to 
consider. 

The  requirement  in  proposed 
§960.16(a)(2)(ii)  to  include  the  grounds 
for  a  suspension  is  not  explicitly 
required  in  the  existing  regulation.  See 
12  CFR  960.11(a). 

The  provision  in  proposed 
§960.16(a)(2)(iv)  that  a  Bank  may 
include  any  other  financial  data  it 
wishes  the  Finance  Board  to  consider  is 
not  required  in  the  existing  regulation. 

2.  Finance  Board  Review  of  Application 
for  Temporary  Suspension 

a.  Grounds  for  approval  of 
application.  Proposed  §  960.16(b)(1) 
provides  that,  in  determining  the 
financial  instability  of  a  Bank,  the 
Finance  Board  shall  consider  such 
factors  as:  (1)  whether  the  Bank's 
earnings  are  severely  depressed;  (2) 
whether  there  has  been  a  substantial 
decline  in  the  Bank's  membership 
capital;  and  (3)  whether  there  has  been 
a  substantial  reduction  in  the  Bank's 
advances  outstanding. 

b.  Limitations  on  grounds  for 
approval  of  application.  Proposed 

§  960.16(b)(2)  provides  that  the  Finance 
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Board  shall  disapprove  an  appUcatian 
for  a  temporary  suspension  if  it 
determines  that  the  Bank's  reduction  in 
earnings  is  a  result  of:  (1)  a  change  in 
the  terms  of  advances  to  members 
which  is  not  justified  by  market 
conditions;  (2)  inordinate  operating  and 
administrative  expenses;  at  (3) 
mismanagement . 

The  "rwiuction  in  earnings"  language 
replaces  the  term  "financial  instability" 
UMd  in  the  existing  regulation,  because 
the  former  is  the  term  used  in  the  Act. 
See  12  U.S.C  1430(j)(6):  12  CFR 
960.11(c). 

In  addition,  the  requirement  in 
§  960.1 1(c)(5)  of  the  existing  regulation 
that  the  Finance  Board  shall  disapprove 
an  application  if  for  any  other  reason 
the  temporary  suspension  is  not 
warranted,  is  deleted  in  the  prop>osed 
rule  because  it  is  not  required  by  the 
Act.  See  12  U.S.C  1430(j)(6);  12  CFR 
960.11(c)(S). 

3.  Finance  Board  Decision 

Proposed  $  960.16(c)  provides  that  the 
Finance  Board's  decision  shall  be  in 
writing  and  shall  be  accompanied  by 
specific  findings  and  reasons  for  its 
action.  If  the  Finance  Board  approves  a 
Bank's  application  for  a  temporary 
suspension,  the  Finance  Bowd's  written 
decision  shall  spieciJy  the  period  of  time 
such  suspension  shall  remain  in  effect. 
The  proposed  rule  removes  the  SOniay 
requirement  for  Finance  Board  action  in 
the  existing  regulation,  which  is  not 
required  by  the  Act.  See  12  U.S.C. 
1430(j)(6)(C);  12  CFR  960.11(d). 

4.  Monitoring 

Proposed  §  960.16(d)  provides  that 
during  the  term  of  a  temporary 
suspension  approved  by  the  Finance 
Boud,  the  affected  Bank  shall  provide 
to  the  Finance  Board  such  financial 
reports  as  the  Finance  Board  shall 
require  to  monitor  the  financial 
condition  of  the  Bank. 

5.  Termination  of  Suspension 
Proposed  S  960.16(e)  provides  that  if, 

prior  to  the  conclusion  of  the  temporary 
suspension  period,  the  Finance  Board 
determines  that  the  Bank  has  returned 
to  a  position  of  fiinancial  stability,  the 
Finance  Board  may,  upon  written  notice 
to  the  Bank,  terminate  the  temporary 
suspension. 

6.  Application  for  Extension  of 
Temporary  Suspension  Period 

Proposed  §  960.16(f)  provides  that  if  a 
Bank's  board  of  directors  determines 
that  the  Bank  has  not  returned  to.  or  is 
not  likely  to  return  to,  a  position  of 
financial  stability  at  the  conclusion  of 
the  temporary  suspension  period,  the 
Bank  may  apply  in  writing  for  an 


extension  of  the  temporary  suspension 
period,  stating  the  groimda  for  sudi 
extension.  The  proposed  rule  removes 
the  30-day  requirement  for  Finance 
Board  action  in  the  existing  regulation, 
which  is  not  required  by  the  Act.  See  12 
U.S.C.  1430(j)(6);  12  CFR  960.11(f). 

The  proposed  rule  deletes  the 
provisions  in  the  existing  regulation  on 
Finance  Board  notice  to  Congress, 
which  are  governed  by  the  Act  and  need 
not  be  included  in  the  regulation.  See  12 
U.S.C  1430(j)(6)(F):  12  CFR  960.11(f). 
(g)- 

Q.  Affordable  Housing  Reserve  Fund— 
§960.17 

Consistent  with  the  existing 
regulation  and  the  Act,  propped 
§  960.17(a)  provides  that  if  a  Bank  fails 
to  use  or  commit  the  full  amount  of  its 
required  annual  contribution  to  the 
Program,  90  percent  of  the  amoimt  that 
has  not  been  used  or  committed  in  that 
year  shall  be  deposited  by  the  Bank  in 
an  Affordable  Housing  Reserve  Ftmd 
established  and  administered  by  the 
Finance  Board.  See  12  U.S.C.  1430(j)(7); 
12  CFR  960.12(a).  The  remaining  10 
percent  of  the  imused  and  uncommitted 
amount  retained  by  the  Bank  should  be 
fully  used  or  committed  by  the  Bank 
during  the  following  year,  and  any 
remaining  pcMtion  must  be  deposited  in 
the  Affordable  Housing  Reserve  Fund. 
See  id.  Approval  of  AHP  applications 
sufficient  to  exhaust  the  amoimt  a  Bank 
is  required  to  contribute  pursuant  to 
proposed  §  960.15  shall  constitute  use 
or  commitment  of  funds. 

Proposed  §  960.17(b)  provides  that  by 
January  15  of  each  year,  each  Bank  shall 
provide  to  the  Finance  Board  a 
statement  indicating  the  amount  of 
unused  and  uncommitted  funds  from 
the  prior  year,  if  any,  which  will  be 
deposited  in  the  Affordable  Housing 
Reserve  Fimd. 

Proposed  §  960.17(c)  provides  that  by 
January  31  of  each  year,  the  Finance 
Board  will  notify  the  Banks  of  the  total 
amount  of  funds,  if  any,  available  in  the 
Affordable  Housing  Rmerve  Fund. 

Section  960.12(0)  of  the  existing 
regulation  governing  how  funds  in  an 
Affordable  Housing  Reserve  Fund 
would  be  made  available  to  the  Banks, 
is  deleted  in  the  proposed  rule.  See  12 
CFR  960.12(d).  The  Act  states  that  such 
provisions  would  be  determined 
pursuant  to  regulations  issued  by  the 
Finance  Board.  See  12  U.S.C.  1430(j)(7). 
Since  there  currently  are  no  such  funds 
and  it  is  not  anticipated  that  there  will 
be  any  such  funds  in  the  near  future,  it 
is  not  necessary  at  this  time  to  include 
provisions  in  the  proposed  rule  dealing 
with  this  issue.  The  Finance  Board  can 
issue  regulations  on  this  issue  at  a 


future  date  if  such  eventuality  should 
arise. 

R.  Advisory  Councils — §  960.18 

Proposed  S  960.18  implements  section 
10(j)(ll)  of  the  Act  governing  the 
appointment  and  operaticms  of  Bank 
Advisory  Councils.  See  12  U.S.C 
1430(j)(ll).  Proposed  §960. 18(a) 
requires  each  Bank  to  appoint  an 
Advisory  Council  of  7  to  15  persons, 
who  reside  in  the  Bank's  District  and  are 
drawn  bom  community  and  not-for- 
profit  organizations  actively  involved  in 
providing  or  promoting  low-  and 
moderate-income  housing  in  the 
District. 

Proposed  $  960.18(b)  continues  the 
existing  regulatory  requirement  that 
each  Bank  shall  solicit  nominations  for 
membership  on  the  Advisory  Council 
from  community  and  not-for-profit 
organizations  pursuant  to  a  nomination 
process  that  is  as  broad  and  as 
participatory  as  possible,  allowing 
sufficiant  lead  time  for  responses.  See 
12  CFR  960.14(d).  The  Bank  shall 
appoint  Advisory  Council  members 
giving  consideration  to  the  size  of  the 
District  and  the  diversity  of  low-  and 
moderate-income  housing  needs  and 
activities  within  the  District.  See  id. 
§  960.14(b). 

Under  §  960.14(c)  of  the  existing 
regulation,  state  and  local  housing 
officials  are  considered  to  qualify  as 
persons  drawn  from  "community  and 
nonprofit  organizations,"  and,  therefore, 
are  permitted  to  serve  on  Advisory 
Councils,  provided  such  officials  do  not 
constitute  an  "undue  proportion"  of  any 
Advisory  Council's  membership.  See  id. 
§  960.14(c).  Proposed  §960. 14(c) 
broadens  the  "undue  proportion 
requirement"  to  apply  to  all  groups 
represented  on  an  Advisory  Council  and 
adds  an  affirmative  requirement  that  the 
membership  of  Advisory  Councils 
include  persons  drawn  from  a  diverse 
range  of  organizations.  While  the 
Finance  Board  does  not  believe  that 
there  should  be  absolute  limits  on  the 
membership  of  any  one  group  on  the 
Advisory  Coimdls,  the  Finance  Board 
wishes  to  ensure  a  diversity  of 
viewpoints  so  that  no  one  group 
consistently  has  a  dominant  voice  on  an 
Advisory  Council.  In  appointing 
Advisory  Council  members,  the  Banks 
are  to  draw  from  a  diverse  range  of 
organizations,  provided  that 
representatives  of  no  one  group  shall 
constitute  an  imdue  proportion  of  the 
membership  of  an  Advisory  Council. 
Proposed  §  960.18(d)  provides  that 
Advisory  Coimdl  members  shall  serve 
for  terms  of  three  years,  and  such  terms 
shall  be  staggered  to  provide  continuity 
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in  experience  and  service  to  the 
Advisory  Council.  This  is  a  change  from 
the  two-year  terms  required  under  the 
existing  regulation.  See  id.  §  960.14(f). 
The  Finance  Board  believes  that 
extending  Advisory  Council  members' 
terms  by  a  year  will  allow  the  Banks  to 
benefit  from  the  experience  and 
familiarity  with  the  Program  that 
Advisory  Council  members  develop  the 
longer  they  serve  on  an  Advisory 
Council. 

Proposed  §  g60.18(d)  also  provides 
that  an  Advisory  Council  member  may 
not  serve  for  more  than  two  consecutive 
terms.  This  provision  is  intended  to 
ensure  that  the  membership  of  the 
Advisory  Councils  reflects  the  diverse 
and  changing  viewpoints  of  private 
sector  community  and  not-for-profit 
organizations  on  the  housing  and 
community  development  programs  and 
needs  of  the  Bank  Districts. 

Proposed  §  960.18(e)  provides  that 
each  Advisory  Council  may  elect  from 
among  its  members  a  chairperson,  a  vice 
chairperson,  and  any  other  officers  the 
Advisory  Coimcil  deems  appropriate. 
The  Finance  Board  believes  that 
allowing  the  Advisory  Council  members 
to  elect  their  own  officers,  rather  than 
having  their  officers  appointed  by  each 
Bank,  will  enhance  each  Advisory 
Coimcil's  ability  to  assess 
independently  the  Bank's  low-  and 
moderate-income  housing  and 
commuirity  development  activity. 

I*roposed  §  960.18(0(1)  carries 
forward  the  requirement  in  the  existing 
regulation  that  representatives  of  the 
board  of  directors  of  the  Bank  shall  meet 
with  the  Advisory  Council  at  least 
quarterly  to  obtain  the  Advisory 
Council's  advice  on  the  low-  and 
moderate-income  housing  programs  and 
needs  in  the  Bank's  District,  and 
expands  the  Advisory  Council's  role  to 
include  providing  advice  on  ways  in 
which  the  Bank  can  better  carry  out  its 
housing  finance  mission,  including  the 
utilization  of  AHP  subsidies.  Bank 
advances,  and  other  Bank  credit 
products  for  community  development 
programs  and  needs.  The  Finance  Board 
expects  that  the  Advisory  Councils  will 
assimie  a  central  role  in  advising  the 
Banks  on  carrying  out  their  overall 
housing  finance  mission,  in  addition  to 
their  specific  focus  on  affordable 
housing  and  community  development. 
Further,  nothing  in  the  proposed  rule 
precludes  Advisory  Councils  from 
meeting  with  representatives  of  the 
board  of  directors  of  the  Bank  more 
frequenUy  than  quarterly. 

Proposed  §  960.14(0(2)  adds  a  new 
requirement  that  a  Bank  shall  comply 
with  requests  from  the  Advisory 
Council  for  summary  information 


regarding  AHP  applications  from  prior 
funding  periods.  Upon  the  request  of  the 
Advisory  Council,  the  Bank  shall  allow 
Advisory  Coimcil  members  to  examine, 
on  the  Bank's  premises,  any  AHP 
applications  firom  prior  funding  periods. 
The  Finance  Board  believes  that  this 
will  aid  the  Advisory  Coimcil  members 
in  evaluating  how  the  AHP  application 
scoring  guidelines  adopted  by  the  Bank 
affect  the  allocation  of  AHP  subsidies 
among  different  types  of  housing 
projects.  Due  to  cost  considerations,  the 
Banks  are  not  required  to  distribute 
copies  of  the  applications  to  the 
Advisory  Councils,  but  may  do  so,  at 
their  discretion.  In  making  AHP 
applications  available  for  inspection, 
the  Banks  are  subject  to  any 
confidentiality  requirements  of  other 
laws  that  may  apply.  The  Banks  should 
take  adequate  precautions  to  maintain 
coilfidentiality  and  avoid -conflicts  of 
interest.  Such  precautions  may  include 
redacting  portions  of  the  AHP 
applications,  as  well  as  requiring 
Advisory  Council  members  to  agree  not 
to  disclose  information  from  AHP 
applications. 

Proposed  §  960.14(0(3)  carries 
forwaid  the  annual  reporting 
requirement  in  §960.14(j)  of  the  existing 
regulation,  see  id.  §960.14{j),  but  moves 
back  the  date  of  submission  to  the 
Finance  Board  from  January  31  to  March 
1,  and  requires  that  the  Advisory 
Council's  report  include  an  analysis  of 
the  community  development  activity  of 
its  Bank,  in  addition  to  its  low-  and 
moderate-income  bousing  activity.  Tbe 
change  in  the  reporting  date  is  intended 
to  give  the  Advisory  Councils  sufficient 
time  after  the  end  of  the  year  to  compile 
and  evaluate  year-end  data  in  order  to 
prepare  their  reports  to  the  Finance 
Board. 

Proposed  §  960.18(g)  continues  the 
existing  regulatory  requirement  that  the 
Bank  shall  pay  Advisory  Council 
members  travel  expenses,  including 
transportation  and  subsistence,  for  each 
day  devoted  to  attending  meetings  with 
representatives  of  the  board  of  directors 
of  the  Bank.  Nothing  in  the  proposed 
rule  precludes  the  Banks  from  paying 
fees  to  Advisory  Council  members  for 
attending  meetings  with  representatives 
of  the  Banks'  boards  of  directors.  The 
Banks  may  do  so  at  their  discretion. 
Advisory  Council  members  often  are 
employed  by  organizations  that  make  a 
financial  sacrifice  to  lend  housing  and 
community  development  expertise  to  a 
Bank.  Therefore,  individual  Banks 
should  consider  payment  of  fees  to 
Advisory  Council  members. 

Propped  §  960.18(h)  adds  a  new 
requirement  that  an  Advisory  Council 
member  who  has  a  personal  interest  in. 


or  who  is  a  director,  officer  or  employee 
of  an  organization  involved  in  a  project 
that  is  the  subject  of  a  pending  ot 
approved  AHP  application,  may  not 
participate  in  or  attempt  to  influence  the 
evaluation,  approval,  funding, 
monitoring,  or  any  remedial  process  for 
such  project  under  the  Program.  Each 
Bank's  board  of  directors  shall  adopt  a 
written  policy  applicable  to  the  Bank's 
Advisory  Council  members  to  prevent 
actual  or  apparent  conflicts  of  interest 
under  the  Program. 

The  Finance  Board  specifically 
requests  comments  on  the  role, 
selection,  compensation,  and  all  other 
aspects  of  Advisory  Councils. 

m.  Regulatory  Flexibility  Act 

The  proposed  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities,"  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  see  id.  section  605(b),  the  Finance 
Board  hereby  certifies  that  this  proposed 
rule,  if  promulgated  as  a  final  rule,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

IV.  Paperwork  Redaction  Act 

The  current  information  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  control  number  3096- 
0006.  The  Finance  Board  has  submitted 
to  OMB  for  its  approval  an  analysis  of 
the  proposed  changes  to  the  collection 
of  information  resulting  from  the 
proposed  rule.  The  collection  of 
information,  as  proposed  to  be  revised, 
is  described  more  fully  in  part  II  of  the 
SUPPLEMENTARY  INFORMA-nON.  The 
information  collection  is  necessary  to 
enable  the  Banks  and,  where 
appropriate,  the  Finance  Board,  to 
determine:  (1)  whether  AHP 
applications  satisfy  the  statutory  and 
regulatory  requirements  for  the  award  of 
AHP  subsidies;  and  (2)  whether  the  use 
of  AHP  subsidies  awarded  to  members 
is  consistent  with  applicable 
requirements.  See  12  U.S.C.  1430(j). 

Likely  respondents  and/or 
recordkeepers  will  be  financial 
institutions  that  are  members  of  a  Bank, 
housing  developers,  and  owners  of 
multifamily  housing  projects. 
Respondents  are  required  to  meet  the 
collection  and  recordkeeping 
requirements  in  order  to  obtain  and 
retain  a  benefit.  Confidentiality  of 
information  obtained  fit)m  resp>ondents 
pursuant  to  this  proposed  revision  of 
the  currently  approved  information 
collection  will  be  maintained  by  the 
Finance  Board  as  required  by  applicable 
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statute,  regulation,  and  agency  policy. 
Potential  respondents  are  not  required 
to  respond  to  the  collection  of 
information  unless  the  regulation 
collecting  the  information  displays  a 
currently  valid  control  number  assigned 
by  the  0MB.  See  44  U.S.C.  3512(a). 

The  estimated  annual  reporting  and 
recordkeeping  hour  burden  is: 

a.  Number  of  respondents — 7462 

b.  Total  annual  responses — 9949 
Percentage  of  these  resfKinses  collected 

electronically — 0% 

c.  Total  annualhours  requested — 64,274 

d.  Current  OMB  inventory — 33,067 

e.  Difference — 31,207 

The  estimated  annual  reporting  and 
recordkeeping  cost  burden  is: 

a.  Total  annualized  capital/startup 
costs — 0 

b.  Total  annual  costs  (O&M) — 0 

c.  Total  annualized  cost  requested — 
$2,117,450.00 

d.  Current  OMB  inventory — 0 

e.  Difference— $2,117,450.00 

The  current  OMB  inventory  for  the 
estimated  annual  reporting  and 
recordkeeping  hour  burden  is  based  on 
the  information  collection  contained  in 
the  proposed  amendments  to  the  AH? 
regulation  that  were  issued  by  the 
Finance  Board  on  January  10. 1994,  but 
were  never  finalized.  See  59  FR  1323 
(Jan.  10. 1994).  Comments  concerning 
the  accuracy  of  the  burden  estimates 
and  suggestions  for  reducing  the  burden 
may  be  submitted  to  the  Finance  Board 
in  writing  at  the  address  listed  above. 

The  collections  of  information  have 
been  submitted  to  OMB  for  review  in 
accordance  with  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(d).  Comments  regarding  the 
proposed  collections  of  information  may 
be  submitted  in  writing  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for 
Federal  Housing  Finance  Board, 
Washington,  DC  20503,  by  February  6. 
1996. 

List  of  Subiects  in  12  CFR  Pari  960 

Credit,  Federal  home  loan  banks. 
Housing,  Reporting  and  recordkeeping 
requirements.  Accordingly,  the  Finance 
Board  hereby  proposes  to  revise  title  12, 
chapter  IX,  part  960,  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  960— AFFORDABLE  HOUSING 
PROGRAM 

o©C. 

960.1  Definitions. 

960.2  Operation  of  Program  and  adoption  of 
AHP  implementation  plan. 

960.3  Eligible  costs. 

960.4  Retention  of  AHP-assisted  housing. 

960.5  Timingof  household  income 
qualification. 


960.6  Funding  periods. 

960.7  Application  requirements. 

960.8  Application  scoring  and  approvals. 

960.9  Disbursement  of  AHP  subsidies. 

960.10  Modifications  of  approved  AHP 
applications. 

960. 1 1  Avoidance  of  actual  or  apparent 
conflicts  of  interest. 

960.12  Homeownership  assistance 
programs. 

960.13  Monitoring  requirements. 

960. 1 4  Corrective  and  remedial  actions  for 
noncompliance. 

960.15  Required  annual  AHP  contributions. 

960.16  Temporary  suspension  of  AHP 
contributions. 

960. 1 7  Affordable  Housing  Reserve  Fund. 

960. 18  Advisory  Councils. 

AutiKMity:  12  U.S.C.  1430(j). 

fMai    DvflnltkMia. 

As  used  in  this  part: 

Act  means  the  Federal  Home  Loan 
Bank  Act.  as  amended  (12  U.S.C.  1411 
et  seq.). 

Advance  means  a  loan  to  a  member 
from  a  Bank  that  is: 

(1)  Provided  pursuant  to  a  written 
agreement; 

(2)  Supported  by  a  note  or  other 
written  evidence  of  the  borrower's 
obligation;  and 

(3)  Fully  secured  by  collateral  in 
accordance  with  the  Act  and  part  935  of 
this  chapter. 

Affordable  means,  for  purposes  of  an 
AHP-assisted  rental  unit,  that  the 
monthly  housing  costs  charged  to  a 
household  for  such  unit  not  exceed  30 
percent  of  the  income  of  a  household  of 
the  maximum  income  and  size 
expected,  under  the  commitment  made 
in  the  approved  AHP  application,  to 
occupy  the  imit  (assuming  occupancy  of 
1.5  [wrsons  per  bedroom  or  1.0  person 
per  unit  without  a  separate  bedroom). 

AHP  or  Program  means  the  Affordable 
Housing  Program  established  pursuant 
to  12  U.S.C.  1430(j)  and  this  part. 

Area  has  the  same  meaning  as  that 
used  by  the  Department  of  Housing  and 
Urban  Development  for  purposes  of 
determining  its  aimually  published  area 
median  income  limits. 

Bank  means  a  Federal  Home  Loan 
Bank  established  under  the  authority  of 
the  Act. 

CIP  means  a  Bank's  Community 
Investment  Program  established  under 
section  10(i)  of  the  Act  (12  U.S.C. 
1430(i)). 

Cost  of  funds  means,  for  purposes  of 
a  subsidized  advance,  the  estimated  cost 
of  issuing  Bank  System  consolidated 
obligations  with  maturities  comparable 
to  that  of  the  subsidized  advance. 

Direct  subsidy  means  an  AHP  subsidy 
in  the  form  of  a  direct  cash  pajnment. 

Finance  Board  means  the  agency 
established  as  the  Federal  Housing 
Finance  Board. 


Homeless  means  an  individual,  other 
than  an  individual  imprisoned  or 
otherwise  detained  purauant  to  state  or 
fisderal  law,  who: 

(1)  Lacks  a  fixed,  regular,  and 
adeouate  nighttime  residence;  or 

(2)  Has  a  primary  nighttime  residence 
that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
sheltera.  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

Housing  credit  agency  means  a  state 
or  local  government  agency  authorized 
to  allocate  federal  Low-Income  Housing 
Tax  Credits  under  26  U.S.C.  42. 

Low-or  moderate-income  household 
means  a  household  which  has  an 
income  of  80  percent  or  less  of  the 
median  income  for  the  area,  adjusted  for 
family  size,  as  published  annually  by 
the  U.S.  Department  of  Housing  and 
Urban  Development. 

Low-or  moaerate-income 
neighborhood  means  any  neighborhood 
in  which  51  percent  or  more  of  the 
households  are  low-or  moderate-income 
households.  ' 

Member  means  an  institution  that  has 
been  approveii  for  membership  in  a 
Bank  and  has  purchased  capital  stock  in 
the  Bank  in  accordance  with  §§  933.20 
and  933.24  of  this  chapter. 

Monthly  housing  costs  means: 

(1)  For  households  in  AHP-assisted 
owner-occupied  units,  mortgage 
principal  and  interest  payments,  real 
property  taxes,  homeowners'  insurance, 
a  reasonable  estimate  of  utility  costs 
excluding  telephone  service,  and  for 
households  in  AHP-assisted 
condominium,  cooperative,  mutual 
housing  or  other  housing  projects 
involving  common  ownership,  those 
portions  of  any  regular  operating 
assessment  or  fee  allocated  for  principal 
and  interest  payments,  taxes,  insurance 
and  a  reasonable  estimate  of  utilities 
attributable  to  the  household's  share  of 
the  common  airea  and/or  the  individual 
unit;  and 

(2)  For  households  in  AHP-assisted 
rental  units,  rent  payments,  and  where 
they  are  not  already  included  in  rent 
payments,  a  reasonable  estimate  of 
utility  costs,  excluding  telephone 
service. 

Net  earnings  of  a  Bank  means  the  net 
earnings  of  a  Baiik  for  a  calendar  year 
after  deducting  the  Bank's  pro  rata  share 
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of  the  annual  contribution  to  the 
Resolution  Funding  Corporation 
required  under  sections  21A  or  2lB  of 
the  Act  (12  U.S.C.  1441a.  1441b).  and 
before  declaring  any  dividend  under 
section  16  of  the  Act  (12  U.S.C.  1436). 

Owner-occupied  project  means  a 
project  involving  the  purchase, 
construction,  or  rehabilitation  of  owner- 
occupied  housing. 

Permanent  or  transitional  housing 
means  housing  with  six-month 
minimum  occupancy,  but  excluding 
overnight  shelters. 

Pre-development  expenses  means 
expenses  for  the  purpose  of  determining 
the  feasibility  of  a  proposed  project. 

Project  modification  means  any 
change  in  the  project  prior  to  the 
project's  completion,  full  occupancy 
and  closing  of  ]>ennanent  financing,  that 
materially  affects  the  facts  under  which 
the  project's  AHP  application  was 
originally  scored  under  §  960.8  and 
approved. 

Rental  project  means  a  project 
involving  the  purchase,  construction,  or 
rehabilitation  of  rental  housing. 

Retention  period  means  the  period 
during  which  the  sponsor  or  owner  of 
an  AHP-assisted  project  commits  to 
comply  with  the  requirements  of  12 
U.S.C.  1430(j),  this  part,  and  the  terms 
of  the  approved  AHP  application.  The 
minimum  retention  period  for  an 
owner-occupied  unit  is  5  years,  and  for 
a  rental  unit  is  1 5  years  from  the  date 
of  project  completion. 

Sponsor  means  a  not-for-profit  or  for- 
profit  organization  or  public  entity  that 
is: 

(1)  An  owner  of  a  rental  project;  or 

(2)  Integrally  involved  in  an  owner- 
occupied  project,  such  as  by  exercising 
control  over  the  planning,  development, 
or  management  of  the  project,  or  by 
qualifying  borrowers  and  providing  or 
arranging  financing  for  the  owners  of 
the  housing  units. 

State  means  a  state  of  the  United 
States,  the  District  of  Columbia,  Guam. 
Puerto  Rico,  or  the  U.S.  Virgin  Islands. 

Subsidized  advance  means  an 
advance  to  a  member  at  an  interest  rate 
reduced  below  the  Bank's  cost  of  funds, 
by  use  of  a  subsidy. 

Subsidy  means: 

(1)  A  direct  subsidy,  provided  that  if 
a  direct  subsidy  is  used  to  write  down 
the  interest  rate  on  a  loan  extended  by 
a  member,  sponsor,  or  other  party  to  a 
project,  the  subsidy  shall  equal  the  net 
present  value  of  the  interest  foregone 
from  making  the  loan  below  the  lender's 
market  interest  rate  (calculated  as  of  the 
date  the  AHP  application  is  submitted 
to  the  Bank,  and  subject  to  adjustment 
under  §  960.9(c)(1)):  or 


(2)  The  net  present  value  of  the 
interest  revenue  foregone  from  making  a 
subsidized  advance  at  a  rate  below  the 
Bank's  cost  of  funds,  determined  as  of 
the  date  of  disbursement  of  the 
subsidized  advance  or  the  date  prior  to 
disbursement  on  which  the  Banik  first 
manages  the  funding  to  support  the 
subsidized  advance  throu^  its  asset/ 
liability  management  system,  or 
otherwise. 

Very  low-income  household  means  a 
household  which  has  an  income  of  50 
percent  or  less  of  the  median  income  for 
the  area,  adjusted  for  family  size,  as 
published  annually  by  the  U.S. 
Department  of  Housing  and  Urban 
Development. 

§960.2    Operation  of  Program  and 
adoption  of  AHP  Imptementstlon  plan. 

(a)  Policy  of  the  Finance  Board.  It  is 
the  policy  of  the  Finance  Board  and  the 
Banks  to  promote  decent  and  safe 
affordable  housing  and  to  address 
critical  affordable  housing  needs 
through  use  of  subsidized  advances  and 
direct  subsidies. 

(b)  Program  operation.  Each  Bank's 
Program  shall  be  governed  solely  by  the 
requirements  set  forth  in  12  U.S.C. 
1430(j)  and  this  part.  A  Bank  shall  not 
adopt  any  additional  substantive  AHP 
requirements,  except  as  expressly 
provided  in  this  part. 

(c)  AHP  implementation  plan. — (1) 
Adoption  of  plan.  Consistent  with  the 
requirements  of  this  part,  each  Bank's 
board  of  directors  by  December  1  each 
year  shall  adopt  a  written  AHP 
implementation  plan  for  the  subsequent 
year,  and  any  subsequent  amendments 
thereto,  which  shall  set  forth: 

(i)  The  Bank's  project  cost  guidelines, 
adopted  pursuant  to  §  960.3(b); 

(ii)  The  Bank's  schedule  for  AHP 
funding  periods,  adopted  pursuant  to 
§  960.6(a);  ^ 

(iii)  Any  District  threshold 
requirement,  adopted  by  the  Bank 
pursuant  to  §  960.7(b); 

(iv)  The  Bank's  AHP  scoring 
guidelines,  adopted  by  the  Bank 
pursuant  to  §  960.8(a); 

(v)  The  Bank's  procedures  for 
verifying  a  project's  use  of  AHP 
subsidies  within  a  reasonable  period  of 
time  pursuant  to  §  960.9(a); 

(vi)  The  Bank's  procedures  for 
verifying  compliance  upon 
disbursement  of  AHP  subsidies 
pursuant  to  §  960.9(b); 

(vii)  The  requirements  for  any 
homeownership  assistance  program 
adopted  by  the  Bank  pursuant  to 
§960.12;  and 

(viii)  "The  Bank's  policies  and 
procedures  for  carrying  out  the  Bank's 
monitoring  obligations  under  §  960.13. 


(2)  No  delegation.  A  Bank's  board  of 
directors  shall  not  delegate  to  Bank 
officers  or  other  Bank  emplcjyees  the 
responsibility  for  adopting  the  AHP 
implementation  plan,  or  any  subsequent 
amendments  thereto. 

(3)  Advisory  Council  review.  Prior  to 
adoption  of  the  Bank's  AHP 
implementation  plan,  and  any 
subsequent  amendments  thereto,  the 
Bank  ^all  provide  its  Advisory  Coimcil 
a  reasonable  period  of  time  to  review 
the  plan  and  any  subsequent 
amendments,  and  the  Advisory  Council 
shall  provide  its  recommendations  to 
the  Bank's  board  of  directors. 

(4)  Public  Access.  A  Bank's  AHP 
implementation  plan,  and  any 
amendments,  shall  be  made  available  to 
members  of  the  public,  upon  request. 

(d)  Reporting.  Each  Bank  shall 
provide  reports  and  documentation 
concerning  the  Program  as  the  Finance 
Board  may  request  from  time  to  time. 
The  Bank  shall  provide  promptly  copies 
of  its  AHP  implementation  plan  and  any 
subsequent  amendments  to  the  Finance 
Board  and  the  Bank's  Advisory  Council. 

§960.3    Eligible  costs. 

(a)  Owner-occupied  and  rental 
housing.  AHP  subsidies  may  be  used  to 
finance: 

(1)  The  purchase,  construction,  or 
rehabilitation  of  owner-occupied 
housing  by  or  for  very  low-or  low-  or 
moderate-income  households;  and 

(2)  The  purchase,  construction,  or 
rehabilitation  of  rental  projects  where  at 
least  20  percent  of  the  units  in  the 
project  are  occiipied  by  and  affordable 
for  very  low-income  households. 

(b)  Eligible  costs.  AHP  subsidies  may 
be  used  to  pay  only  for  the  customary 
and  standard  costs  typically  incurred,  at 
fair  market  prices,  to  purchase, 
construct,  or  rehabilitate  housing 
meeting  the  requirements  of  paragraph 
(a)  of  this  section.  A  Bank  shall  evaluate 
the  reasonableness  of  project  costs, 
based  upon  project  cost  guidelines 
adopted  by  the  Bank. 

(c)  Ineligible  costs.  AHP  subsidies 
may  not  be  used  to  pay  for: 

(1)  Pre-development  expenses  not  yet 
incurred  by  the  proposed  project  as  of 
the  date  the  AHP  application  is 
submitted  to  the  Bank; 

(2)  Prepayment  fees  and  penalties 
imposed  by  a  Bank  on  a  member  for  a 
subsidized  advance  that  is  prepaid; 

(3)  Cancellation  fees  and  penalties 
imposed  by  a  Bank  on  a  member  for  a 
subsidized  advance  commitment  that  is 
canceled; 

(4)  Costs  incurred  in  connection  with 
counseling  of  homebuyers, 
homeowners,  or  tenants,  except  for  costs 
of  homebuyer  counseling  where: 
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(i)  The  counseling  is  provided  to  a 
household  that  actually  purchases  an 
AHP-assisted  unit;  and 

(ii)  The  cost  of  the  counseling  has  not 
been  covered  by  another  funding  source, 
including  the  member;  or 

(5)  Processing  fees  charged  by 
members  for  providing  direct  subsidies 
to  AHP-assisted  housing  projects. 

(d)  Refinancing.  AHP  subsidies  may 
be  used  to  refinance  an  existing  single- 
family  or  multifamily  mortgage  loan, 
provided  the  equity  proceeds  of  the 
refinancing  are  used  only  for  the 
purchase,  construction,  or  rehabilitation 
of  APiP-eligible  housing. 

SM0.4    RetMitlon  of  AHP-asatalid 
housing. 

(a)  Owner-occupied  units. — (1)  Unit 
assisted  by  direct  subsidy.  An  owner- 
occupied  imit  financed  by  a  direct 
subsidy  under  the  Program  must  be 
subject  to  a  deed  restriction,  "soft" 
second  mortgage,  or  other  legally 
enforceable  mechanism  requiring  that: 

(i)  The  Bank  or  its  designee  is  to  be 
given  notice  of  any  sale  or  refinancing 
of  the  unit  occurring  prior  to  the  end  of 
the  retention  period; 

(ii)  In  the  case  of  a  sale  prior  to  the 
end  of  the  retention  period,  an  amount 
equal  to  a  pro  rata  share  of  the  direct 
subsidy,  reduced  for  every  year  the 
seller  owned  the  unit,  shall  be  repaid  to 
the  Bank  bom  any  net  gain  realized 
upon  the  sale  of  the  unit  after  deduction 
for  sales  expenses,  unless  the  purchaser 
is  a  low-  or  moderate-income 
household;  and 

(iii)  In  the  case  of  a  refinancing  prior 
to  the  end  of  the  retention  period,  the 
fiill  amount  of  the  direct  subsidy  shall 
be  repaid  to  the  Bank  from  any  net  gain 
realized  upon  the  refinancing  of  the 
unit,  unless  the  unit  continues  to  be 
subject  to  a  deed  restriction,  "soft" 
second  mortgage,  or  other  legally 
enforceable  mechanism  described  in 
this  paragraph  (a)(1). 

(2)  Unit  assisted  by  a  subsidized 
advance,  (i)  An  owner-occupied  unit 
financed  by  a  loan  from  the  proceeds  of 
a  subsidized  advance  under  the  Program 
must  be  subject  to  a  deed  restriction  or 
other  legally  enforceable  mechanism 
reouiring  that: 

(A)  The  Bank  or  its  designee  is  to  be 
given  notice  of  any  sale  or  refinancing 
of  the  unit  occurring  prior  to  the  end  of 
the  retention  period;  and 

(B)  In  the  case  of  a  refinancing  prior 
to  the  end  of  the  retention  period,  the 
full  amount  of  the  interest  rate  subsidy 
received  by  the  owner,  based  on  the  pro 
rata  portion  of  the  interest  rate  subsidy 
imputed  to  the  subsidized  advance 
during  the  period  the  owner  occupied 
the  unit  prior  to  refinancing,  shall  be 


repaid  to  the  Bank  bom  any  net  gain 
realized  upon  the  refinanc^,  unless 
the  unit  continues  to  be  subject  to  a 
deed  restriction,  "soft"  second 
mortgage,  or  other  legally  enforceable 
mechanism  described  in  this  paragraph 
(a)(2).  ^  *^ 

(ii)  Where  a  member  uses  the 
proceeds  of  a  subsidized  advance  to 
make  loans  financing  owner-occupied 
units,  the  Bank  must  require  the 
member  to  agree  in  writing  that  if  such 
loans  are  prepaid  by  the  borrower,  the 
member  may,  at  its  option,  either: 

(A)  Repay  to  the  Bank  that  portion  of 
the  subsidized  advance  used  to  make 
the  loan  to  the  borrower,  and  be  subject 
to  a  fee  imposed  by  the  Bank  sufficient 
to  compensate  the  Bank  for  any  loss  the 
Bank  experiences  in  reinvesting  the 
repaid  amount  at  a  rate  of  retiun  below 
the  cost  of  funds  originally  used  by  the 
Bank  to  calculate  the  interest  rate 
subsidy  incorporated  in  the  subsidized 
advance;  or 

(B)  Continue  to  maintain  the 
subsidized  advance  outstanding,  subject 
to  the  Bank  resetting  the  interest  rate  on 
that  portion  of  the  subsidized  advance 
used  to  make  the  loan  to  the  borrower 
to  a  rate  equal  to  the  cost  of  funds 
originally  used  by  the  Bank  to  calculate 
the  interest  rate  subsidy  incorporated  in 
the  subsidized  advance. 

(b)  Rental  projects.— {!)  Project 
assisted  by  direct  subsidy,  (i)  A  rental 
project  financed  with  a  direct  subsidy 
must  be  subject  to  a  deed  restriction  or 
other  legally  enforceable  mechanism 
requiring  that: 

(A)  The  project's  rental  units,  or 
applicable  portion  thereof,  must  remain 
occupied  by  and  afibrdable  for 
households  with  incomes  at  or  below 
the  levels  committed  to  be  served  in  the 
AHP  application  for  the  duration  of  the 
retention  period; 

(B)  The  Bank  or  its  designee  is  to  be 
given  notice  of  the  sale  or  refinancing  of 
the  project  occurring  prior  to  the  end  of 
the  retention  period; 

(C)  In  the  case  of  a  sale  prior  to  the 
end  of  the  retention  period,  an  amount 
equal  to  the  entire  amount  of  any  direct 
subsidy  received  must  be  repaid  to  the 
Bank,  unless  the  subsequent  owner 
agrees  in  writing  to  comply  with  the 
income-eligibility  and  affordability 
restrictions  committed  to  in  the  AHP 
application;  and 

(D)  In  the  case  of  a  refinancing  prior 
to  the  end  of  the  retention  period,  an 
amount  equal  to  the  entire  amount  of 
any  direct  subsidy  received  must  be 
repaid  to  the  Bank,  unless  the  project 
continues  to  be  subject  to  a  deed 
restriction  or  other  legally  enforceable 
mechanism  requiring  the  project's  rental 
units,  or  appUcable  portion  thereof,  to 


remain  occupied  by  and  affordable  for 
households  with  incomes  at  or  below 
the  levels  committed  to  be  served  in  the 
AHP  application  for  the  duration  of  the 
retention  period. 

(2)  Project  assisted  by  a  subsidized 
advance,  (i)  A  rental  project  financed 
with  a  subsidized  advance  must  be 
subject  to  a  deed  restriction  or  other 
legally  enforceable  mechanism  requiring 
that: 

(A)  The  project's  rental  units,  or 
applicable  portion  thereof,  must  remain 
occupied  by  and  affordable  for 
households  with  incomes  at  or  below 
the  levels  committed  to  be  served  in  the 
AHP  application  for  the  duration  of  the 
retention  period; 

(B)  The  Bank  or  its  designee  is  to  be 
given  notice  of  the  sale  or  refinancing  of 
the  project  occurring  prior  to  the  end  of 
the  retention  period; 

(C)  In  the  case  of  a  sale  prior  to  the 
end  of  the  retention  period,  the  full 
amount  of  the  interest  rate  subsidy 
received  by  the  seller,  based  on  the  pro 
rata  portion  of  the  interest  rate  subsidy 
imputed  to  the  subsidized  advance 
during  the  period  the  seller  owned  the 
project  prior  to  the  sale,  shall  be  repaid 
to  the  Bank,  unless  the  subsequent 
owner  agrees  in  writing  to  comply  with 
the  income-eligibility  and  affordability 
restrictions  committed  to  in  the  AHP 
application;  and 

(D)  In  the  case  of  a  refinancing  prior 
to  the  end  of  the  retention  period,  the 
full  amount  of  the  interest  rate  subsidy 
received  by  the  owner,  based  on  the  pro 
rata  portion  of  the  interest  rate  subsidy 
imputed  to  the  subsidized  advance 
during  the  period  the  owner  owned  the 
project  prior  to  the  refinancing,  shall  be 
repaid  to  the  Bank,  unless  the  project 
continues  to  be  subject  to  a  deed 
restriction  or  other  legally  enforceable 
mechanism  requiring  the  project's  rental 
units,  or  applicable  portion  thereof,  to 
remain  occupied  by  and  affordable  for 
households  with  incomes  at  or  below 
the  levels  committed  to  be  served  in  the 
AHP  application  for  the  duration  of  the 
retention  period. 

(ii)  Where  a  member  uses  the 
proceeds  of  a  subsidized  advance  to 
make  loan^  financing  a  rental  project, 
the  Bank  must  require  the  member  to 
agree  in  Mrriting  that  if  such  loans  are 
prepaid  by  the  borrower,  the  member 
may,  at  its  option,  either: 

(A)  Repay  to  the  Bank  that  portion  of 
the  subsidized  advance  used  to  make 
the  loan  to  the  borrower,  and  be  subject 
to  a  fee  imposed  by  the  Bank  sufficient 
to  compensate  the  Bank  for  any  loss  the 
Bank  experiences  in  reinvesting  the 
repaid  amount  at  a  rate  of  return  below 
the  cost  of  funds  originally  used  by  the 
Bank  to  calculate  the  interest  rate 
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subsidy  incorporated  in  the  subsidized 
advance;  or 

(B)  Continue  to  maintain  the 
subsidized  advance  outstanding,  subject 
to  the  Bank  resetting  the  interest  rate  on 
that  portion  of  the  subsidized  advance 
used  to  make  the  loan  to  the  borrower 
to  a  rate  equal  to  the  cost  of  funds 
originally  used  by  the  Bank  to  calculate 
the  interest  rate  subsidy  incorporated  in 
the  subsidized  advance. 

(c)  Use  of  recovered  subsidies.  AHP 
subsidies  recovered  by  a  Bank  pursuant 
to  this  section  shall  be  made  available 
for  other  AHP  projects. 

1 960.5   Timing  of  household  Income 
qualification. 

(a)  Owner-occupied  projects.  In  order 
to  qualify  as  a  very  low-  or  a  low-  or 
moderate-income  household  for 
purposes  of  an  AHP-assisted  owner- 
occupied  project,  a  household  must 
have  an  income  at  or  below  the  level 
committed  to  in  the  AHP  application  at 
the  time  the  household  is  qualified  by 
the  sponsor  for  participation  in  the 
project,  but  no  earlier  than  the  date  on 
which  the  AHP  application  was 
submitted  to  the  Bank  for  approval. 

(b)  Rental  projects.  In  order  to  qualify 
as  a  very  low-  or  a  low-  or  moderate- 
income  household  for  purposes  of  an 
AHP-assisted  rental  project,  a  household 
must  have  an  income  at  or  below  the 
level  committed  to  in  the  AHP 
application  for  a  particular  unit  upon 
initial  occupancy  only.  The  household 
may  continue  to  occupy  such 
designated  unit  even  if  its  income 
subsequently  increases  above  the 
income-eligibility  requirement  for  that 
uiut.  The  unit  may  continue  to  coimt 
toward  meeting  the  targeted  income- 
eligibility  requirement,  provided  the 
rent  charged  remains  affordable,  as 
defined  in  §  960.1,  for  the  targeted 
household. 

f9M.6    Funding  psriods. 

(a)  District-wide  competition.  Except 
as  provided  in  §  960.12,  each  Bank  shall 
administer  a  District-wide  competition 
for  its  AHP  subsidies.  Banks  may  accept 
applications  from  members  for  funding 
during  a  specified  number  of  funding 
period^  each  year,  as  determined  by  the 
Bank,  and  shall  aimounce  the 
application  due  dates  for  such  periods 
no  later  than  December  1  of  the 
preceding  year.  The  amount  of  subsidies 
offered  in  each  funding  period  shall  be 
comparable. 

(b)  Funding  availability;  notification 
to  members.  Each  Bank  ^all  notify  its 
members  and  other  interested  parties  of: 

(1)  The  approximate  amount  of 
annual  AHP  subsidies  available  for  the 
Bank's  District; 


(2)  The  approximate  amount  of  AHP 
subsidies  to  be  ofilBred  in  each  funding 
period; 

(3)  llie  applicability  of  any  District 
threshold  requirements  established 
pursuant  to  §  960.7(b); 

(4)  The  scoring  guidelines  contained 
in  the  Bank's  AHP  implementation  plan; 
and 

(5)  The  application  due  dates. 

§960.7    Application  requirements. 

(a)  Mandatory  requirements.  Each 
Bank  shall  require  members  to  include 
in  their  AHP  applications: 

(1)  Description  of  project.  A  concise 
description  of  the  proposed  project; 

(2)  Amount  of  AHP  subsidy.  The 
estimated  amount  of  AHP  subsidy 
required  for  the  proposed  project.  In  the 
case  of  an  application  for  a  subsidized 
advance,  the  member  shall  include  in  its 
application  the  interest  rate  on  the 
member's  loan  to  the  proposed  project, 
and,  for  purposes  of  scoring  the 
application,  the  Bank  shall  estimate  the 
subsidy  required  for  the  proposed 
project  based  on  the  Bank's  cost  of 
funds  as  of  the  date  on  which  all  AHP 
applications  are  due  for  the  funding 
period  in  which  the  application  is 
submitted; 

(3)  Member  interest  in  property  or 
project.  A  disclosure  of  the  member's 
direct  or  indirect  interest,  if  any,  in  the 
property  or  proposed  project; 

(4)  Eligible  costs.  An  explanation  of 
how  the  proposed  project  will  comply 
vtrith  the  eligible  costs  provision  of 

§  960.3(b); 

(5)  Retention  requirements.  An 
explanation  of  how  the  proposed  project 
will  comply  with  the  retention 
requirements  of  §  960.4; 

(6)  Project  feasibility  and  need  for 
subsidy.  An  explanation  of  how  the 
proposed  project  is  financially  viable 
and  likely  to  be  completed  within  a 
reasonable  period  of  time;  and  why  the 
requested  AHP  subsidy  is  needed,  based 
on: 

(i)  The  Bank's  analysis  of  all  project 
sources  and  uses  of  funds  (including  the 
value  of  any  donated  land,  materials, 
and  professional  labor),  multi-year 
operating  pro  formas  for  rental  projects, 
sale  prices  for  owner-occupied  imits, 
and  local  market  conditions;  and 

(ii)  A  review  of  the  reasonableness  of 
information  relating  to  available  sources 
and  uses  of  funding  and  financing 
capacity,  such  as  operating  pro  formas, 
to  verify  the  invposed  project's  need  for 
AHP  subsidy; 

(7)  Project  sponsor  qualifications.  An 
explanation  of  the  project  sponsor's 
qualifications  and  ability  to  perform  its 
responsibilities  as  committed  to  in  the 
AHP  application; 


(8)  Fair  housing  law  requirements.  A 
statement  that  the  project  sponsor  and 
owner  will  comply  with  any  applicable 
fair  housing  law  requirements,  and  an 
explanation  of  how  the  project  sponsor 
and  owner  intend  to  affirmatively 
market  the  proposed  project  and 
otherwise  comply  with  such 
reouirements; 

(9)  Maximum  subsidy  requirement,  (i) 
A  statement  that,  except  as  otherwise 
provided  in  paragraph  (a)(9)(ii)  of  this 
section,  no  subsidized  household  in  the 
proposed  project  shall  pay  less  than  20 
percent  of  such  household's  gross 
monthly  income  toward  monthly 
housing  costs,  as  defined  in  §  960.1. 

(ii)  Exceptions.  The  requirement  in 
paragraph  (a)(9)(i)  of  this  section  shall 
not  apply  where: 

(A)  An  AHP-assisted  rental  project 
also  receives  funds  bom  a  federal  or 
sfdte  rental  housing  program  that 
requires  qualifying  households  to  pay  as 
rent  a  certain  percentage  of  their 
monthly  income  or  a  designated 
amount,  and  the  households  in  the 
project  meet  such  requirements; 

(B)  The  total  amount  of  the  AHP 
subsidies  provided  to  the  project  to 
finance  rehabilitation  of  housing  units 
owned  by  very  low-income  households 
is  $10,000  or  less  per  such  household 
and  for  housing  imits  owned  by  low-  or 
moderate-income  households  is  $5,000 
or  lessper  such  household; 

(C)  The  total  amount  of  the  AHP 
subsidies  provided  to  the  project  to 
finance  the  purchase  of  housing  units  is 
$5,000  or  less  per  household;  or 

(D)  AHP  subsidies  are  used  to  assist 

a  household  participating  in  a  self-help, 
sweat  equity  or  similar  housing  program 
that  requires  the  household  to 
contribute  its  skilled  or  unskilled  labor 
valued  at  a  minimum  of  $2,000  per 
household,  working  cooperatively  with 
others,  to  construct  or  rehabilitate 
housing  which  the  household  or  other 
program  participants  are  purchasing  or 
already  own  and  occupy,  and  that 
involves  supervision  of  the  work 
performed  by  skilled  builders  or 
rehabihtators; 

(10)  District  threshold  requirements. 
An  explanation  of  how  the  proposed 
project  meets  any  applicable  District 
threshold  requirements  adopted  by  the 
Bank  pursuant  to  paragraph  (b)  of  this 
section; 

(11)  Scoring  requirements.  An 
explanation  of  how  the  proposed  project 
meets  the  priorities  and  objectives 
identified  in  §  960.8(a); 

(12)  Certification.  A  certification  from 
the  member,  project  sponsor,  and 
project  owner  committing  to  comply 
with  all  requirements  of  12  U.S.C 
1430(j),  this  part,  and  all  obligations 
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committed  to  in  the  AHP  application: 
and 

(13)  Other  information.  Such  other 
information  as  the  Bank  may  reasonably 
require  in  order  to  verify  compliance  of 
the  AHP  applications  with  the 
reouirements  of  this  part. 

(d)  District  threshold  requirements.  A 
Bank's  board  of  directors,  after 
consultation  with  its  Advisory  Council, 
may  establish  one  or  more  of  the 
following  additional  threshold 
requirements  for  AHP  applications, 
provided  that  any  such  additional 
threshold  requirements  must  apply 
equally  to  all  members: 

(1)  A  maximum  amount  of  AHP 
subsidy  available  per  member  each  year: 
or  per  member,  per  project,  or  per 
project  unit  in  a  single  funding  round: 

(2)  An  exclusion  of  applications  for 
funding  for  projects  located  outside  the 
Bank's  District:  or 

(3)  A  requirement  that  the  member 
submitting  the  application  has  made  use 
of  a  credit  product  offered  by  the  Bank 
within  the  previous  12  months,  other 
than  AHP  or  OP  credit  products. 

f  960.8    Application  aeodng  and  approvals. 

(a)  Application  scoring. — (1)  General. 
A  Bank  shall  score  only  those 
applications  meeting  the  application 
requirements  of  §  960.7.  Applications 
shall  be  scored  based  on  the  extent  to 
which  they  meet  the  scoring  priorities 
and  objectives  set  forth  in  this  section. 
A  Bank  shall  adopt  written  guidelines 
implementing  the  scoring  requirements 
of  this  section.  The  total  possible  score 
an  AHP  application  may  receive  is  100 
points.  In  determining  the  number  of 
points  to  award  an  application  for  any 
given  scoring  category,  the  Bank  shall 
evaluate  applications  relative  to  each 
other. 

(2)  Priority  applications — 60  points.  A 
Bank  shall  allocate  60  points  among  the 
six  priority  categories  identified  in  this 
paragraph  (a)(2).  The  priority  categories 
are  either  fixed-point  priorities  or 
variable-point  priorities.  Variable-point 
priorities,  which  are  listed  in 
paragraphs  (a)(2)(i)  through  (iv)  and 
(a)(2)(v)(A)  through  (E)  of  this  section, 
are  those  where  there  are  varying 
degrees  to  which  an  application  can 
satisfy  the  priority.  Each  variable-point 
priority  category  must  be  allocated  at 
least  8  points.  The  number  of  points  that 
may  be  awarded  to  an  application  for 
meeting  a  variable-point  priority  will 
vary,  depending  on  the  extent  to  which 
the  application  satisfies  the  priority, 
compared  to  the  other  applications 
being  scored.  The  application(s)  best 
achieving  each  variable-point  priority 
shall  receive  the  maximum  fK)int  score 
available  for  that  priority  category,  with 


the  remaining  applications  scored  on  a 
declining  scale.  An  application 
receiving  at  least  half  of  the  points 
allocated  to  a  variable-point  priority 
category  shall  be  considered  to  have  met 
that  priority.  Fixed-point  priority 
categories,  which  are  listed  in 
paragraphs  (a)(2)(v)(F)  through  (M)  of 
this  section,  are  those  an  application 
must  meet  in  order  to  receive  the 
allocated  points.  Each  Bxed-point 
priority  category  must  be  allocated  8 
points.  An  application  meeting  a  fixed- 
point  priority  shall  be  awarded  8  points. 
The  priority  selected  by  a  Bank  under 
paragraph  (a)(2)(vi)  of  this  section  may 
be  either  a  variable-point  or  fixed-point 
priority,  depending  on  the  natiire  of  the 
priority.  Applications  meeting  at  least 
two  of  the  six  priorities  shall  be 
considered  priority  applications,  and,  as 
a  group,  shall  be  scored  before 
applications  meeting  fewer  than  two  of 
the  priorities.  Priority  applications  shall 
be  scored  against  each  other,  based  on 
the  extent  to  which  they  meet  the 
priorities  of  this  paragraph  (a)(2)  and  the 
scoring  objectives  contained  in 
paragraph  (a)(3)  of  this  section.  The 
remaining  applications  shall  be  scored 
only  if  there  are  insufficient  priority 
applications  to  exhaust  the  AHP  subsidy 
amount  available  for  the  funding  period. 
The  six  priority  categories  are  as 
follows: 

(i)  Government-owned  pmperties 
(variable  point).  Projects  financing  the 

[>urchase  or  rehabilitation  of  housing,  at 
east  20  percent  of  the  units  of  which 
are  owned  or  held  by  federal,  state,  or 
local  governments  or  any  agency  or 
instrumentality  thereof: 

(ii)  Not-for-profit  or  state  or  local 
government  sponsored  projects  (variable 
point).  Projects  financing  the  purchase, 
construction,  or  rehabilitation  of 
housing,  the  sponsor  of  which  is  a  not- 
for-profit  organization,  a  state  or 
political  subdivision  of  a  state,  a  local 
housing  authority,  or  a  state  housing 
agency: 

(iii)  Permanent  or  transitional 
housing  for  the  homeless  (variable 
point).  Ptojects  financing  permanent  or 
transitional  housing  for  the  homeless  by 
reserving  at  least  20  percent  of  units  for 
occupancy  by  homeless  households; 

(ivj  Community  development 
(variable  point).  Projects  meeting 
housing  needs  documented  as  part  of  a 
community  revitalization  or  economic 
development  strategy  approved  by  a 
unit  of  state  or  local  government; 

(v)  District  priority.  Projects  meeting 
one  of  the  following  criteria,  as 
recommended  by  the  Bank's  Advisory 
Council  and  adopted  by  the  Bank's 
board  of  directors  for  a  particular 
funding  period: 


(A)  Variable  point.  Projects  in  which 
at  least  20  percent  of  the  units  are 
reserved  for  occupancy  by  households 
who  have  special  needs,  such  as  the 
elderly,  mentally  or  physically  disabled 
persons,  persons  recovering  firom 
phjrsical  abuse  or  alcohol  or  drug  abuse, 
or  persons  with  AIDS; 

(B)  Variable  point.  Projects  providing 
housing  in  combination  with  a  program 
offering  employment,  education, 
training,  homeownership  counseling,  or 
daycare  services  that  assist  AHP-eligible 
residents  to  move  toward  better 
economic  opportimities; 

(C)  Variaole  point.  Projects  financing 
housing  for  first-time  homebuyers: 

(D)  Variable  point.  Projects  mvolving 
member  financial  i>articipation 
(excluding  the  pass-through  of  AHP 
subsidy),  such  as  providing  market  rate 
or  concessionary  financing,  fee  waivers, 
or  donations: 

(E)  Variable  point.  Projects  with 
retention  periods  in  excess  of  5  and  15 
years  for  owner-occupied  and  rental 
housing,  respectively: 

(F)  Fixed  point.  Projects  financing 
housing  located  in  federally  declared 
disaster  areas: 

(G)  Fixed  point.  Projects  financing 
bousing  located  in  rural  areas; 

(H)  Fixed  point.  Projects  financing 
urban  in-fiU  and/or  urban  rehabilitation 
housing: 

(I)  Fixed  point.  Projects  that  are  part 
of  a  strategy  to  end  isolation  of  very 
low-income  households  by  providing 
economic  diversity  through  mixed- 
income  housing  in  low-  or  moderate- 
income  neighborhoods,  or  providing 
very  low-  or  low-  or  moderate-income 
households  with  housing  opportunities 
in  areas  where  the  median  household 
income  exceeds  80  percent  of  the  area 
median  income: 

(J)  Fixed  point.  Projects  financing 
housing  as  part  of  a  remedy  undertaken 
by  a  jurisdiction  adjudicated  by  a 
federal,  state,  or  local  court  to  be  in 
violation  of  title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d  et  seq.), 
the  Fair  Housing  Act  (42  U.S.C.  3601  et 
seq.),  or  any  other  federal  state,  or  local 
fair  housing  law,  or  as  part  of  a 
settlement  of  such  claims; 

(K)  Fixed  point.  Projects  involving 
sweat-equity  and/or  self-help  housing; 

(L)  Fixed  point.  Projects  involving 
financing  by  a  consortium  of  at  least  two 
financial  institutions:  or 

(M)  Fixed  point.  Projects  located 
within  the  Bank's  District:  and 

(vi)  District  priority — defined  housing 
need  in  the  District.  Projects  meeting  a 
housing  need  in  the  Bank's  District,  as 
defined  and  recommended  by  the 
Bank's  Advisory  Council  and  adopted 
by  the  Bank's  board  of  directors  for  a 
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particular  funding  period.  The  Bank 
may  use  one  of  the  criteria  listed  in 
paragraph  (a)(2)(v)  of  this  sectionr 
provided  it  is  different  fit>m  the  District 
priority  adopted  by  the  Bank  under 
paragraph  (a)(2)(v)  of  this  section. 

(srOo/ectives — 40  points.  A  Bank 
shall  allocate  40  points  among  the  four 
objectives  categories  identified  in  this 
paragraph  (a)(3),  provided  that  no  less 
than  8  points  are  allocated  to  the 
targeting  objective  category.  The 
application(s)  best  achieving  each 
objective  shall  receive  the  maximum 
point  score  available  for  that  objective 
category,  with  the  remaining 
applications  scored  on  a  declining  scale. 
Ilie  four  objectives  categories  are  as 
follows: 

(i)  Targeting.  A  Bank  shall  award 
points  to  applications  based  on  the 
extent  to  which  imits  in  a  project  are  to 
be  sold  initially  to,  or  rehabilitated  by, 
households  with  incomes  at  or  below  80 
percent  of  the  area  median  income,  in 
the  case  of  owner-occupied  housing 

{>rojects,  or  occupied  by  and  affordable 
or  households  with  incomes  at  or 
below  50  percent  of  the  area  median 
income,  in  the  case  of  rental  housing 
projects.  More  points  shall  be  awarded 
to  applications  for  projects  with  greater 
numbers  of  units  targeted  to  households 
with  lower  income  levels.  An 
application  for  a  rental  housing  project 
shall  be  awarded  the  maximum  number 
of  points  available  under  this  scoring 
category  if  60  percent  or  more  of  the 
units  in  the  project  are  reserved  for 
occupancy  by  households  with  incomes 
at  or  below  50  percent  of  the  area 
median  income.  For  purposes  of  this 
scoring  category,  applications  for 
OMmer-occupied  projects  and  rental 
projects  shall  be  scored  separately: 

(ii)  AHP  subsidy  per  unit.  A  Baink 
shall  award  points  to  applications  based 
on  the  extent  to  which  a  project 
proposes  to  use  the  least  amount  of  AHP 
subsidy  per  AHP-targeted  unit.  For 
purposes  of  this  scoring  category, 
applications  for  owner-occupied 
projects  and  rental  projects  shall  be 
scored  separately; 

(iii)  Community  involvement.  A  Bank 
shall  award  points  to  applications  based 
on  the  extent  to  which  there  is 
demonstrated  support  for  the  project  by 
local  community  organizations  and 
individuals  other  than  as  project 
sponsors,  such  as  through  the 
commitment  by  such  organizations  and 
individuals  of  funds,  goods  and 
services,  and  volunteer  labor;  and 

(iv)  Community  stability.  A  Bank  shall 
award  points  to  applications  based  on 
the  extent  to  which  a  project  maximizes 
community  stability,  such  as  by: 
Revitalizing  vacant  or  abandoned 


properties;  being  integrally  part  of  a 
neighborhood  stabilization  plan;  and 
not  displacing  low-  or  moderate-income 
households,  or  if  such  displacement 
will  occur,  indicating  how  such 
households  will  be  assisted  to  minimize 
the  impact  of  such  displacement. 

(b)  Application  approvals.— {1) 
Approval  by  Bank's  board.  The  board  of 
directors  of  each  Bank  shall  approve 
promptly  the  AHP  applications  in 
descending  order  starting  with  the 
highest  scoring  application  until  the 
total  funding  amoimt  for  the  particular 
funding  period,  except  for  any  amount 
insufficient  to  fund  the  next  highest 
scoring  application,  has  been  allocated. 
The  board  of  directors  also  shall 
approve  the  next  four  highest  scoring 
applications  as  alternates  and,  within 
one  year  of  approval,  may  fund  such 
alternates  if  any  previously  committed 
AHP  subsidies  become  available. 

(2)  No  delegation.  A  Bank's  board  of 
directors  may  not  delegate  to  Bank 
officers  or  other  Bank  employees  the 
responsibility  to  approve  or  disapprove 
AHP  applications. 

S  960.9    DlaburMmant  of  AHP  subsidiM. 

(a)  Failure  to  use  AHP  subsidies 
within  reasonable  period  of  time.  A 
Bank  shall  determine  whether  a  member 
or  project  sponsor  draws  down  and 
begins  using  AHP  subsidies  for  an 
approved  project  within  a  reasonable 
period  of  time  after  application 
approval.  If  a  member  or  project  sponsor 
fails  to  draw  down  and  begin  using  AHP 
subsidies  within  a  reasonable  period  of 
time,  the  Bank  shall  cancel  its  approval 
of  the  application,  and  those  subsidies 
approved  for  the  project  shall  be  made 
available  for  other  AHP-eligible  projects. 

(b)  Compliance  upon  disbursement  of 
AHP  subsidies.  The  Bank  shall  verify 
prior  to  initial  disbursement  of  AHP 
sul>sidies  by  the  Bank  for  an  approved 
project,  and  prior  to  each  disbursement 
thereafter,  that  the  member  and  project 
sponsor  are  in  compliance  with  all 
applicable  requirements  of  12  U.S.C. 
1430(j),  this  part,  and  all  obligations 
committed  to  in  the  approved 
application.  The  Bank  shall  obtain,  and 
maintain  in  its  project  file,  documents 
sufficient  to  demonstrate  such 
compliance  prior  to  making  such 
disbursement,  including,  but  not  limited 
to,  an  independent,  current  (6  months  or 
less)  appraisal  (or  recertification  of  a 
prior  independent  appraisal,  if 
appropriate)  provided  by  the  member 
indicating  the  fair  market  value  of  the 
property  or  project  if  the  member  has  a 
direct  or  indirect  interest  in  such 
property  or  project. 

(c)  Changes  in  approved  AHP  subsidy 
amount  where  a  direct  subsidy  is  used 


for  a  principal  or  interest  rate  write- 
down.— (1)  Change  in  subsidy  amount 
If  a  member  is  approved  to  receive  a 
direct  subsidy  to  write  down  the 
principal  amount  or  the  interest  rate  on 
a  loan  to  a  project  and  the  amount  of 
subsidy  required  to  maintain  the  debt 
service  cost  required  by  the  project 
varies  from  the  amount  of  subsidy 
initially  approved  by  the  Bank  due  to  a 
change  in  interest  rates  between  the 
time  of  approval  and  the  time  the  lender 
commits  to  the  interest  rate  to  finance 
the  project,  the  Bank  shall  modify  the 
subsidy  amount  accordingly. 

(2)  Reconciliation  of  AHP  fund.  If  a 
Bank  increases  the  amount  of  AHP 
subsidy  approved  for  a  project,  the 
amoimt  of  such  increase  shall  be  drawn 
first  from  any  uncommitted  or 
recaptured  AHP  subsidies  for  the 
current  year  and  then  from  the  Bank's 
required  AHP  contribution  for  the  next 
year.  If  a  Bank  reduces  the  amount  of 
AHP  subsidy  approved  for  a  project,  the 
amoimt  of  such  reduction  shall  be 
returned  to  the  Bank's  AHP  fund. 

(d)  Bank's  responsibility  to  ensure 
proper  use  of  AHP  subsidies. — (1)  In 
general.  Each  Bank  shall  ensure  that  the 
AHP  subsidies  provided  by  the  Bank  to 
members  are  passed  on  to  the  ultimate 
borrower,  and  that  the  preponderance  of 
AHP  subsidies  provided  by  the  Bank  is 
ultimately  received  by  very  low-  and 
low-  or  moderate-income  households. 

(2)  Fairness  in  transactions.  Each 
Bank  shall  ensure  that  the  terms  of  any 
member's  participation  in  a  transaction 
benefiting  from  an  AHP  subsidy  are  fair 
to  the  Program. 

(3)  Market  interest  rate  and  charges. 
Each  Bank  shall  ensure  that,  with 
respect  to  any  loan  financing  an  AHP 
project,  the  rate  of  interest,  fees,  points, 
and  any  other  charges  by  the  lender 
shall  not  exceed  a  reasonable  market 
rate  of  interest,  fees,  points,  and  charges 
for  a  loan  of  similar  maturity,  terms,  and 
risk. 

(4)  Lending  direct  subsidies.  A 
member  or  a  project  sponsor  may  lend 
a  direct  subsidy  in  connection  with  an 
AHP  rental  project  involving  federal 
Low-Income  Housing  Tax  Credits, 
provided  that  all  payments  by  the 
borrower  are  deferred  until  the  end  of 
the  loan  term  and  no  interest  is  chaiged. 
Upon  repayment  of  the  loan,  the  entire 
amount  of  the  direct  subsidy  must  be 
repaid  to  the  Bank. 

(5)  Matched  repayment  schedules. 
The  term  of  a  subsidized  advance  shall 
be  no  longer  than  the  term  of  the 
member's  loan  to  the  AHP  project 
funded  by  the  advance,  and  the 
scheduled  principal  repayments  for  the 
subsidized  advance  shall  be  reasonably 
related  to  the  scheduled  principal 
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repayments  for  the  member's  loan  to  the 
AHP  project,  such  that  at  least  once  in 
every  12-month  period,  the  member 
must  pay  to  the  Bank  the  principal 
repayments  received  by  the  member  on 
its  loan  to  the  project. 

(e)  Prepayment  fees  charged  by  the 
Banks.  A  Bank  shall  provide  in  its 
advances  agreement  with  each  member 
receiving  a  subsidized  advance  that 
upon  prepayment  of  a  subsidized 
advance,  the  Bank  shall  charge  a 
prepayment  fee  only  to  the  extent  the 
Bank  suffers  an  economic  loss  from  the 
prepayment. 

§900.10    Modifications  of  approved  AHP 
applications. 

(a)  Modification  request.  A  member 
seeking  a  modification  of  its  approved 
AHP  application  due  to  a  project 
modiHcation,  as  defined  in  §960.1. 
must  submit  a  request  for  such 
modification  in  writing  to  the  Bank  for 
review  and  approval.  A  modification 
request  must  include,  at  a  minimum: 

(1)  A  description  of  any  changes  in 
the  terms  of  the  approved  application: 

(2)  The  reason  for  the  proposed 
modification: 

(3)  In  cases  of  requests  for  additional 
AHP  subsidies,  revised  financial 
statements,  sources  and  uses  of  funds, 
development  budgets,  and,  in  the  case 
of  rental  housing  projects,  operating  pro 
formas:  and 

(4)  Any  other  information  that  the 
Bank  determines  is  necessary  to  take 
action  on  the  proposed  modification. 

(b)  Approval  of  modification  request. 
(1)  In  the  case  of  a  modification  request 
other  than  for  an  increase  in  AHP 
subsidy,  the  Bank's  board  of  directors 
shall  approve  such  request,  in  writing, 
if  the  project: 

(i)  Continues  to  meet  all  of  the 
requirements  of  12  U.S.C.  1430(j)  and 
this  part;  and 

(ii)  Continues  to  score  high  enough,  as 
proposed  to  be  modified,  to  have  been 
approved  in  its  original  application 
funding  period. 

(2)  In  the  case  of  a  modiHcation 
request  for  an  increase  in  AHP  subsidy, 
the  Bank's  board  of  directors  may.  in  its 
discretion,  approve  such  request,  in 
writing,  if  the  project  satisfies  the 
requirements  of  paragraph  (b)(l)(i)  and 
(ii)  of  this  section. 

(c)  No  delegation.  A  Bank's  board  of 
directors  may  not  delegate  to  Bank 
officers  or  other  Bank  employees  the 
responsibility  to  take  action  on  AHP 
modification  requests. 

f  060.11    Avoidanca  of  actual  or  apparant 
conflicts  of  Intaraat 

(a)  In  general.  A  Bank  director,-officer, 
employee,  or  contractor  who  has  a 


personal  interest  in,  or  who  is  a  director, 
officer  or  employee  of  an  organization 
involved  in  a  project  that  is  the  subject 
of  a  pending  or  approved  AHP 
application,  may  not  participate  in  or 
attempt  to  influence  the  evaluation, 
approval,  funding,  monitoring,  or  any 
remedial  process  for  such  project  under 
the  Program. 

(b)  Adoption  of  written  policy.  Each 
Bank's  board  of  directors  shall  adopt  a 
written  policy  applicable  to  the  Bank's 
directors,  officers,  employees,  and 
contractors  to  prevent  actual  or  apparent 
conflicts  of  interest  under  the  Program. 

(c)  No  delegation.  A  Bank's  board  of 
directors  may  not  delegate  to  Bank 
officers  or  other  Bank  employees  the 
responsibility  to  adopt  such  policy. 

f96ai2    Homaoamarahlp asaistanca 
progrants. 

(a)  A  Bank,  after  consultation  with  its 
Advisory  Council,  may  set  aside 
annually  up  to  the  greater  of  $1  million 
or  10  percent  of  its  annual  required  AHP 
contribution  to  fund  a  homeownership 
assistance  program,  pursuant  to  the 
requirements  of  this  section. 
Homeownership  assistance  programs 
established  by  a  Bank  under  this  section 
shall  be  considered  priority  projects 
under  section  10(j)(3)  of  the  Act  (12 
U.S.C.  1430(j)(3)). 

(b)  Use  of  program  funds.  Pursuant  to 
written  policies  established  by  each 
Bank,  a  Bank  may  provide 
homeownership  assistance  program 
funds  to  members  as  grants  to  be  used 
to  provide  down  payment,  closing  cost, 
or  rehabilitation  assistance  to 
participating  households  in  connection 
with  a  household's  purchase  of  a  one- 
to-four  family  property  (including  a 
condominium  or  cooperative  housing 
unit)  to  be  used  as  the  household's 
primary  residence.  Notwithstanding 

§  960.3(c)(4),  homeownership  assistance 
program  funds  shall  not  be  used  for 
homebuyer  or  homeowner  counseling 
costs.  A  Bank  may  administer  its 
homeownership  assistance  program 
through  independent  not-for-profit 
organizations  with  a  demonstrated 
ability  to  administer  program  funds 
effectively  and  impartially. 

(c)  Household  eligibility  criteria.  In 
order  to  be  eligible  to  receive 
homeownership  assistance  program 
funds  from  a  member  participant,  a 
household  must: 

(1)  Be  a  low-  or  moderate- income 
household,  as  defined  in  §  960.1,  at  the 
time  the  household  is  approved  for 
participation  in  the  program; 

(2)  In  the  case  of  home  purchase, 
complete  a  homebuyer  counseling 
program  provided  by  the  member  or 
another  organization  that  is  based  on 


those  offered  by  or  in  conjunction  with 
a  not-for-profit  housing  agency  or  other 
organization  recognized  as  experienced 
in  homebuyer  counseling;  and 

(3)  Meet  such  other  eligibility  criteria 
as  may  be  established  by  the  Bank,  in 
its  discretion,  such  as  a  matching  funds 
or  matched  savings  requirement  on  the 
part  of  the  household,  provided  that 
such  criteria  are  consistent  with,  and  in 
furtherance  of,  the  requirements  and 
goals  of  the  Program  and  the  National 
Homeownership  Strategy  coordinated 
by  the  Department  of  Housing  and 
Urban  Development. 

(d)  Notification  of  availability  and 
allocation  of  program  funds  to  member 
participants.  (1)  A  Bank  shall  notify  its 
members  of  the  amount  of  funds 
available  under  its  homeownership 
assistance  program  within  a  reasonable 
period  of  time  prior  to  the  date  that 
applications  for  such  funds  are  due  fit>m 
members. 

(2)  A  Bank  may  allocate 
homeownership  assistance  program 
funds  among  its  members  on  a  first- 
come- first-served  basis,  or  pursuant  to 
such  other  fair  and  reasonable 
procedures  and  criteria  established  by 
the  Bank  and  disclosed  to  members, 
including  but  not  limited  to: 

(i)  Priorities  for  specific  kinds  of 
housing,  such  as  housing  for  first-time 
homebuyers  or  housing  in  r\iral  areas; 

(ii)  Maximum  amounts  of 
homeownership  assistance  program 
funds  available  to  each  member 
participant;  and 

(iii)  Maximum  amoimts  of 
homeownership  assistance  program 
funds  available  to  each  participating 
household. 

(3)  The  maximum  amount  of 
homeownership  assistance  program 
funds  allocated  per  participating 
household  shall  not  exceed  S5,000. 

(4)  In  cases  where  the  amount  of 
homeownership  assistance  program 
funds  applied  for  by  members  in  a  given 
year  exceeds  the  amount  of  set-aside 
funds  available  for  that  year,  a  Bank 
may: 

(i)  Make  available  up  to  an  additional 
$1  million  from  the  next  year's  set-aside 
of  funds  for  the  homeownership 
assistance  program; 

(ii)  Allocate  funds  among  member 
participants  by  a  random  selection 
process: 

(iii)  Reduce  each  member 
participant's  allocation  of  funds  and  the 
maximum  amount  of  funds  available  to 
each  participating  household,  based  on 
fair  and  reasonable  criteria  established 
by  the  Bank  and  disclosed  to  member 
participants:  or 

(iv)  Establish  a  waiting  list  by  which 
member  participants  would  be  allocated 
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funds  on  a  household-by-household 
basis,  as  funds  become  available. 

(5)  After  determining  the  allocation  of 
homeownership  assistance  program 
funds  among  member  participants,  the 
Bank  shall  notify  each  member 
participant  of  the  amount  of  its 
allocation. 

(e)  Disbursement  of  funds  to  member 
participants.  Prior  to  disbiu^sement  of 
funds  by  the  Bank  to  a  member 
participant,  the  Bank  shall  require  the 
member  to  certify  that: 

(1)  The  funds  received  from  the  Bank 
will  be  provided  to  a  participating 
household  meeting  the  eligibility 
requirements  of  paragraph  (c)  of  this 
section:  and 

(2)  If  the  member  is  providing 
mortgage  financing  to  the  participating 
household,  the  member  has  provided 
financial  or  other  incentives  in 
coimection  with  such  mortgage 
financing,  and  the  interest  rate,  fees, 
points,  and  any  other  charges  by  the 
member  do  not  exceed  a  reasonable 
market  interest  rate,  fees,  points,  and 
charges  for  a  loan  of  similar  maturity, 
terms,  and  risk. 

(f)  Retention  requirements.  A  home 
purchased  or  rehabilitated  using 
homeownership  assistance  program 
funds  is  subject  to  the  retention 
requirements  of  §  960.4(a)(1). 

(jg)  Use  of  recaptured  funds. 
Recaptured  homeownership  assistance 
program  funds  shall  l>e  returned  to  the 
Bank  to  be  made  available  to  other 
participating  households  under  its 
homeownership  assistance  program  or 
to  other  AHP  projects. 

§960.13    Monitoring  requlraments. 

(a)  AHP  monitoring  agreements 
between  members  and  project  sponsors 
and  owners.  A  Bank  shall  require  a 
member  to  have  in  place  an  AHP 
monitoring  agreement  with  each  project 
sponsor  or  owner,  as  applicable,  under 
which  the  project  sponsor  or  owner 
agrees  to  monitor  the  AHP  project 
according  to  the  following  requirements: 

(1)  Owner-occupied  projects,  (i) 
During  the  period  of  construction  or 
rehabilitation  of  an  owner-occupied 
project,  the  project  sponsor  must  report 
to  the  member  semiannually  on  whether 
reasonable  progress  is  being  made 
towards  completion;  and 

(ii)  Until  aU  approved  AHP  subsidies 
are  provided  to  eligible  households  in  a 
project,  the  project  sponsor  must  certify 
annually  to  the  member  and  the  Bank 
that  the  AHP  subsidies  have  been  used 
according  to  the  commitments  made  in 
the  AHP  application,  and  such 
certifications  shall  be  supported  by 
household  income  verification 
documentation  maintained  by  the 


project  sponsor  and  available  for  review 
by  the  member  or  the  Bank;  and 

(2)  Rental  projects,  (i)  During  the 
period  of  construction  or  rehabilitation 
of  a  rental  project,  the  project  owner 
must  report  to  the  member 
semiaimually  on  whether  reasonable 
progress  is  being  made  towards 
completion; 

(iij  Within  the  first  year  after  project 
completion,  the  project  owner  must 
certify  to  the  member  and  the  Bank  that 
the  services  and  activities  committed  to 
in  the  AHP  application  have  been 
provided  in  connection  with  the  project; 

(iii)  Within  the  first  year  after  project 
completion  to  the  end  of  the  project's 
retention  period,  the  project  owner 
annually  must  provide  a  list  of  tenant 
rents  and  incomes  to  the  Bank  and 
certify  that: 

(A)  The  tenant  rents  and  incomes  are 
accurate  and  in  compliance  with  the 
rent  and  income  targeting  commitments 
made  in  the  AHP  application; 

(B)  The  project  is  habitable:  and 

(C)  The  project  owner  regularly 
informs  households  applying  for  and 
occupying  AHP-assisted  units  of  the 
address  of  the  Bank  that  provided  the 
AHP  subsidy  to  finance  the  project;  and 

(iv)  A  project  ovmer  must  maintain 
tenant  income  verification 
documentation,  available  for  review  by 
the  member  or  the  Bank,  to  support 
such  certifications. 

(b)  AHP  monitoring  agreements 
between  Banks  and  members.  A  Bank 
shall  have  in  place  an  AHP  monitoring 
agreement  with  each  member  receiving 
an  AHP  subsidy,  under  which  the 
member  agrees  to  monitor  the  AHP 
project  according  to  the  following 
requirements: 

(1)  Owner-occupied  projects,  (i) 
During  the  period  of  construction  or 
rehabilitation  of  an  ov\rner-occupied 
project,  the  member  must  take  the  steps 
necessary  to  determine  whether 
reasonable  progress  is  being  made 
towards  completion  and  must  report  to 
the  Bank  semiannually  on  the  status  of 
the  project;  and 

(ii)  Within  one  year  after 
disbursement  to  a  project  of  all 
approved  AHP  subsidies,  the  member 
must  review  the  project  documentation 
and  certify  to  the  Bank  that: 

(A)  The  AHP  subsidies  have  been 
used  according  to  the  commitments 
made  in  the  AHP  application:  and 

(B)  The  AHP-assisted  units  are  subject 
to  deed  restrictions,  "soft"  second 
mortgages,  or  other  legally  enforceable 
mechanisms  pursuant  to  the 
requirements  of  §  960.4(a):  and 

(2)  Rental  projects,  (i)  During  the 
period  of  construction  or  rehabilitation 
of  a  rental  project,  the  member  must 


take  the  steps  necessary  to  determine 
whether  reasonable  progress  is  being 
made  towards  completion  and  must 
repnsrt  to  the  Bank  semiannually  aa  the 
status  of  the  project: 

(ii)  Within  the  first  year  after  project 
completion,  the  member  must  review 
the  project  dociunentation  and  certify  to 
the  Bank  that: 

(A)  The  project  is  habitable; 

(B)  The  project  meets  its  low-  and 
moderate-income  targeting 
commitments;  and 

(C)  The  rents  charged  for  income- 
targeted  imits  do  not  exceed  the 
maximum  levels  committed  to  in  the 
AHP  appUcation;  and 

(iii)  For  projects  receiving  $500,000  or 
less  in  AHP  subsidy,  during  the  period 
from  the  second  year  after  project 
completion  to  the  end  of  the  retention 
period,  the  member  must  certify  to  the 
Bank  biennially  that,  based  on  an 
exterior  visual  insp>ection.  the  project 
continues  to  be  occupied  and  appears 
habitable. 

(c)  Monitoring  requirements  for 
Banks. — (1)  Owner-occupied  projects. 
Each  Bank  must  take  the  steps  necessary 
to  determine  that,  based  on  a  review  of 
the  documentation  for  a  sample  of 
projects  and  units  within  one  year  of 
receiving  the  certification  described  in 
paragraph  (b)(l)(ii)  of  this  section: 

(i)  The  incomes  of  the  households  that 
owrn  the  AHP-assisted  units  did  not 
exceed  the  levels  committed  to  in  the 
AHP  application  at  the  time  the 
households  qualified  for  the  AHP 
subsidy; 

(ii)  The  AHP  subsidies  were  used  for 
eligible  purposes;  and 

Uii)  The  AHP-assisted  units  are 
subject  to  deed  restrictions,  "soft" 
second  mortgages,  or  other  legally 
enforceable  mechanisms  pursuant  to  the 
requirements  of  §  960.4(a)(1). 

(2)  Rental  projects. — (i)  In  general. 
Each  Bank  must  take  the  steps  necessary 
to  determine  that: 

(A)  Within  the  first  year  after 
completion  of  an  AHP-assisted  rental 
project,  the  services  and  activities 
committed  to  iA  the  AHP  application 
have  been  provided;  and 

(B)  During  the  period  from  the  second 
year  after  project  completion  to  the  end 
of  the  retention  period: 

(l)The  project  is  habitable; 

(2)  The  project  meets  its  low-  and 
moderate-income  targeting 
commitments;  and 

(3)  The  rents  charged  for  income- 
targeted  units  do  not  exceed  the 
maximum  levels  committed  to  in  the 
AHP  appUcation. 

(ii)  Monitoring  schedule.  A  Bank's 
monitoring  procedure  shall  include  the 
following  elements: 
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(A)  All  projects.  For  all  projects,  the 
Bank  shall  make  reasonable  efforts  to 
investigate  any  complaints  received 
about  a  specific  project; 

(B)  $50,001  to  $250,000.  For  projects 
receiving  $50,001  to  $250,000  of  AH? 
subsidies,  the  Bank  must  review  tenant 
rent  and  income  documentation, 
including  tenant  income  verification 
documents,  for  a  sample  of  the  project's 
units  at  least  once  every  six  years,  to 
verify  compliance  with  the  rent  and 
income  targeting  commitments  in  the 
AHP  application: 

(C)  $250,001  to  $500,000.  For  projects 
receiving  $250,001  to  $500,000  of  AHP 
subsidies,  the  Bank  must  review  tenant 
rent  and  income  documentation, 
including  tenant  income  verification 
documents,  for  a  sample  of  the  project's 
units  at  least  once  every  four  years,  to 
verify  compliance  with  the  rent  and 
income  targeting  commitments  in  the 
AHP  application:  and 

(D)  Over  $500,000.  For  projects 
receiving  over  $500,000  of  AHP 
subsidies,  the  Bank  must  perform  an 
annual  on-site  inspection  of  the  project, 
including  review  of  tenant  rent  and 
income  verification  documentation,  for 
a  sample  of  the  project's  units,  to  verify 
compliance  with  the  rent  and  income 
targeting  commitments  in  the  AHP 
application. 

(iii)  Sampling  plan.  A  Bank  may  use 
a  reasonable  sampling  plan  to  select  the 
projects  monitored  each  year  and  to 
review  the  documentation  supporting 
the  certifications  made  by  members  and 
project  sponsors  and  owners. 

(iv)  Monitoring  by  a  housing  credit 
agency— for  projects  receiving  $500,000 
or  less  of  AHP  subsidy.  (A)  In  general. 
For  projects  receiving  $500,000  or  less 
of  AHP  subsidies,  a  Bank  may  rely  on 
monitoring  by  a  housing  credit  agency 
that  also  has  provided  hands  to  the 
project  if: 

(lIThe  income  targeting 
requirements,  the  rent  requirements, 
and  the  retention  period  monitored  by 
the  housing  credit  agency  are  the  same 
as,  or  more  restrictive  than,  those 
committed  to  in  the  AHP  application: 

(2)  The  housing  credit  agency  agrees 
to  inform  the  Bank  of  instances  where 
tenant  rents  or  incomes  are  found  to  be 
in  noncompliance  with  the 
requirements  being  monitored  by  the 
housing  credit  agency  or  where  the 
project  is  not  in  a  habitable  condition: 

(31  The  Bank  does  not  have 
information  that  monitoring  by  such 
housing  credit  agency  is  not  occurring 
or  is  inadequate:  and 

(4)  The  Bank  makes  reasonable  efforts 
to  investigate  any  complaints  received 
about  the  project. 


(B)  Annual  certification  requirement 
for  project  owner.  In  cases  where  a  Bank 
relies  on  a  housing  credit  agency  to 
monitor  a  project,  the  project  owner 
annually  must  provide  a  list  of  tenant 
rents  and  incomes  to  the  Bank  and 
certify  that  they  are  accurate  and  in 
compliance  with  the  rent  and  income 
targeting  commitments  made  in  the 
AHP  application. 

f96ai4    Corracttv*  and  rwiwdlai  actions 
f Of  nonooiTiplisnos> 

(a)  Noncompliance  by  project 
sponsors  and  owners.  A  Bank  shall 
require  a  member  receiving  an  AHP 
subsidy  to  have  in  place  a  recapture 
agreement  with  each  sponsor  of  an 
owner-occupied  project  and  each  owner 
of  a  rental  project,  under  which  the 
sponsor  or  owner  agrees: 

(1)  To  ensure  that  the  AHP  subsidy  is 
used  in  compliance  with  the 
requirements  of  12  U.S.C.  1430(j).  this 
part,  and  the  obligations  committed  to 
in  the  AHP  application; 

(2)  To  make  reasonable  efforts  to  cure 
any  noncompliance,  pursuant  to  a 
compliance  plan  approved  by  the  Bank: 
and 

(3)  To  repay  the  amount  of  any 
misused  AHP  subsidy  (plus  interest,  if 
appropriate)  resulting  from  the 
sponsor's  or  owner's  noncompliance,  if 
the  noncompliance  is  not  cured  within 
a  reasonable  period  of  time. 

(b)  Noncompliance  by  members.  A 
Bank  shall  have  in  place  with  each 
member  receiving  an  AHP  subsidy  a 
recapture  agreement  under  which  the 
member  agrees; 

(1)  To  ensure  that  the  AHP  subsidy  is 
used  in  compliance  with  the 
requirements  of  12  U.S.C.  1430(j).  this 
part,  and  the  obligations  committed  to. 
and  to  be  performed,  by  the  member  in 
its  AHP  application; 

(2)  To  make  reasonable  efforts  to  cure 
any  noncompliance  by  the  member: 

(3)  To  repay  the  amount  of  any 
misused  AHP  subsidy  (plus  interest,  if 
appropriate)  resulting  from  the 
membisr's  noncompliance,  if  the 
noncompliance  is  not  cured  within  a 
reasonable  period  of  time: 

(4)  To  recover  any  misused  AHP 
subsidy  from  a  project  sponsor  or  owner 
under  the  terms  of  the  member's 
recapture  agreement  with  the  project 
sponsor  or  owner,  provided  that  tbe 
member  shall  not  be  liable  to  the  Bank 
for  failure  to  return  amounts  that  cannot 
be  recovered  from  the  project  sponsor  or 
owner  despite  reasonable  collection 
efforts  by  the  member,  and 

(5)  To  return  any  misused  subsidy 
recovered  by  the  member  fipom  a  project 
sponsor  or  owner  to  the  Bank. 


(c)  Noncompliance  by  Banks — (1)  In 
general.  The  Finance  Board,  upon 
determining  that  the  misuse  of  AHP 
subsidy,  or  the  failure  to  recover 
misused  AHP  subsidy,  is  attributable  to 
the  action  or  inaction  of  a  Bank,  may 
order  the  Bank  to  reimburse  its  AHP 
fund  in  an  amount  equal  to  the  misused 
subsidy,  plus  interest,  if  appropriate. 

(2)  Adequacy  of  settlements.  If,  in  a 
case  of  noncompliance  by  a  member  or 
a  project  sponsor  or  owner,  a  Bank 
enters  into  a  settlement  agreement  or 
other  arrangement  with  a  member 
resulting  in  the  return  of  a  sum  that  is 
less  than  the  full  amount  of  any  misused 
AHP  subsidy,  the  Finance  Board  may,  in 
its  sole  discretion,  require  the  Bank  to 
reimburse  its  AHP  fund  in  an  amount 
equal  to  the  difference  between  the  full 
amount  of  the  misused  subsidy  and  the 
sum  actually  recovered  by  the  Bank, 
plus  interest,  if  appropriate,  unless: 

(i)  The  Bank  has  sufficient 
documentation  showing  that  the  sum 
agreed  to  be  repaid  under  any 
settlement  agreement  or  other 
arrangement  is  reasonably  justified, 
based  on  the  facts  and  circumstances  of 
the  noncompliance  (including  the 
degree  of  culpability  of  the 
noncomplying  parties  and  the  extent  of 
the  Bank's  recovery  efforts);  or 

(ii)  The  Bank  obtains  a  determination 
from  the  Finance  Board  that  the  sum 
agreed  to  be  repaid  under  any 
settlement  agreement  or  other 
arrangement  is  reasonably  justiHed. 
based  on  the  facts  and  circumstances  of 
the  noncompliance  (including  the 
degree  of  culpability  of  the 
noncomplying  ptarties  and  the  extent  of 
the  Bank's  recovery  efforts). 

(d)  Use  of  recovered  subsidies.  AHP 
subsidies  recovered  by  a  Bank  pursuant 
to  this  section  shall  be  made  available 
for  other  AHP  projects. 

(e)  Suspension  and  debarment.  A 
Bank  or  the  Finance  Board,  after  notice 
and  opportunity  for  a  hearing,  may 
suspend  or  debar  a  member,  project 
sponsor,  or  owner  ht)m  participation  in 
the  Program  if  such  party  shows  a 
pattern  of  noncompliance,  or  engages  in 
a  single  instance  of  flagrant 
noncompliance,  with  the  requirements 
of  12  U.S.C.  1430(j).  this  part,  or  the 
obligations  committed  to  in  AHP 
applications. 

(f)  Transfer  of  Program 
administration.  Without  limitation  on 
other  remedies,  the  Finance  Board, 
upon  determining  that  a  Bank  has 
engaged  in  mismanagement  of  its 
Program,  may  designate  another  Bank  to 
administer  all  or  a  portion  of  the  first 
Bank's  aiuiual  AHP  contribution,  for  the 
benefit  of  the  first  Bank's  members, 
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imder  such  terms  and  conditions  as  the 
Finance  Board  may  prescribe. 

1960.15    Rsquirsd  annual  AHP 
contributions. 

Each  Bank  shall  contribute  annually 
to  its  Program  the  greater  of: 

(a)  10  percent  of  the  Bank's  net 
earnings  for  the  previous  year;  or 

(b)  lliat  Bank's  pro  rata  share  of  an 
aggregate  of  $100  million  to  be 
contributed  in  total  by  the  Banks,  such 
proration  being  made  on  the  basis  of  the 
net  earnings  of  the  Banks  for  the  ' 
previous  year. 

f  960.1 6    Temporary  suspension  of  AHP 
contrftwtions. 

(a)  Application  for  temporary 
suspension — (1)  Notification  to  Finance 
Board.  If  a  Bank  finds  that  the 
contributions  required  pursuant  to 

§  960.15  are  contributing  to  the  financial 
instability  of  the  Bank,  the  Bank  shall 
notify  the  Finance  Board  promptly,  and 
may  apply  in  writing  to  the  Finance 
Board  for  a  temporary  suspension  of 
such  contributions. 

(2)  Contents.  A  Bank's  application  for 
a  temporary  suspension  of  contributions 
shall  include: 

(i)  The  period  of  time  for  which  the 
Bank  seeks  a  suspension; 

(ii)  The  grounds  for  a  suspension; 

(iii)  A  plan  for  retiuTiing  the  Bank  to 
a  financially  stable  position;  and 

(iv)  The  Bank's  annual  financial 
report  for  the  preceding  year,  if 
available,  and  the  Bank's  most  recent 
quarterly  and  monthly  financial 
statements  and  any  other  financial  data 
the  Bank  wishes  the  Finance  Board  to 
consider. 

(b)  Finance  Board  review  of 
application  for  temporary  suspension — 
(1)  Determination  of  financial 
instability.  In  determining  the  financial 
instability  of  a  Bank,  the  Finance  Board 
shall  consider  such  factors  as: 

(i)  Whether  the  Bank's  earnings  are 
severely  depressed; 

(ii)  Whether  there  has  been  a 
substantial  decline  in  the  Bank's 
membership  capital;  and 

(iii)  Whether  there  has  been  a 
substantial  reduction  in  the  Bank's 
advances  outstanding. 

(2)  Limitations  on  grounds  for 
suspension.  The  Finance  Board  shall 
disapprove  an  application  for  a 
temporary  suspension  if  it  determines 
that  the  Bank's  reduction  in  earnings  is 
a  result  of: 

(i)  A  change  in  the  terms  of  advances 
to  members  which  is  not  justified  by 
market  conditions; 

(ii)  Inordinate  operating  and 
administrative  expenses;  or 

(iii)  Mismanagemrait 


(c)  Finance  Board  decision.  Tbe 
Finance  Board's  decision  shall  be  in 
writing  and  shall  be  accompanied  by 
specific  findings  and  reasons  for  its 
action.  If  the  Finance  Board  approves  a 
Bank's  application  for  a  temporary 

.  suspension,  the  Finance  Board's  written 
decision  shall  specify  the  period  of  time 
such  suspension  shall  remain  in  efiiect. 

(d)  Monitoring.  Ehuing  the  term  of  a 
temporary  suspension  approved  by  the 
Finance  Board,  the  affected  Bank  shall 
provide  to  tbe  Finance  Board  such 
financial  reports  as  the  Finance  Board 
shall  require  to  monitor  the  financial 
condition  of  the  Bank. 

(e)  Termination  of  suspension.  If, 
prior  to  the  conclusion  of  the  temporary 
suspension  period,  the  Finance  Board 
determines  that  the  Bank  has  returned 
to  a  position  of  financial  stabilify,  the 
Finance  Board  may,  upon  written  notice 
to  the  Bank,  terminate  the  temporary 
suspension. 

(f)  Application  for  extension  of 
temporary  suspension  period.  If  a 
Bank's  board  of  directors  determines 
that  the  Bank  has  not  returned  to,  or  is 
not  likely  to  return  to,  a  position  of 
financial  stabilify  at  the  conclusion  of 
the  temporary  suspension  period,  the 
Bank  may  apply  in  writing  for  an 
extension  of  the  temporary  suspension 
period,  stating  the  grounds  for  such 
extension. 


§960.17 
Fund. 


Affordabis  Housing  Ressrve 


(a)  Deposits.  If  a  Bank  fails  to  use  or 
commit  the  full  amount  it  is  required  to 
contribute  to  the  Program  in  any  year 
pursuant  to  §  960.15,  90  percent  of  the 
amount  that  has  not  been  used  or 
committed  in  that  year  shall  be 
deposited  by  the  Bank  in  an  Affordable 
Housing  Reserve  Fund  established  and 
administered  by  the  Finance  Board.  The 
remaining  10  percent  of  the  imused  and 
uncommitted  amount  retained  by  the 
Bank  should  be  fully  used  or  committed 
by  the  Bank  during  the  following  year, 
and  any  remaining  portion  must  be 
deposited  in  the  Affordable  Housing 
Reserve  Fimd.  Approval  of  AHP 
applications  sufficient  to  exhaust  the 
amount  a  Bank  is  required  to  contribute 
pursuant  to  §  960.15  shall  constitute  use 
or  commitment  of  funds. 

(b)  Annua/  statement.  By  January  15 
of  each  year,  each  Bank  shall  provide  to 
the  Finance  Board  a  statement 
indicating  the  amount  of  imused  and 
uncommitted  funds  bom  the  prior  year, 
if  any.  which  will  be  deposited  in  the 
Affordable  Housing  Reserve  Fund. 

(c)  Annual  notification.  By  January  31 
of  each  year,  the  Finance  Board  shall 
notify  the  Banks  of  the  total  amount  of 


funds,  if  any,  available  in  the  Affordable 
Housing  RMerve  Fund. 

1960.18    Advisory  CouncMs. 

(a)  In  general.  Each  Bank  shall 
appoint  an  Advisory  Council  of  7  to  IS 
persons,  who  reside  in  the  Bank's 
District  and  are  drawn  from  communify 
and  not-for-profit  organizations  actively 
involved  in  providing  or  promoting  low- 
and  moderate-income  housing  in  the 
District. 

(b)  Nominations  and  appointments. 
Each  Bank  shall  solicit  ncnninations  for 
membership  on  the  Advisory  Council 
from  communify  and  not-for-profit 
organizations  pursuant  to  a  nomination 
process  that  is  as  broad  and  as 
participatory  as  possible,  allowing 
sufficient  lead  time  for  responses.  The 
Bank  shall  appoint  Advisory  Council 
members  giving  consideration  to  the 
size  of  the  District  and  the  diversity  of 
low-  and  moderate-income  housing 
needs  and  activities  within  the  District 

(c)  Diversity  of  membership.  In 
appointing  its  Advisory  Council,  a  Bank 
shall  ensure  that  the  membership 
includes  persons  draMm  from  a  diverse 
range  of  organizations,  provided  that 
representatives  of  no  one  group  shall 
constitute  an  undue  proportion  of  the 
membership  of  the  Advisory  Council. 

(d)  Terms  of  Advisory  Council 
members.  The  Bank  shall  appoint 
Advisory  Council  members  to  serve  for 
no  more  than  two  consecutive  terms  of 
three  years  each,  and  such  terms  shall 
be  staggered  to  provide  continuity  in 
experience  and  service  to  the  Advisory 
Council. 

(e)  Election  of  officers.  Each  Advisory 
Council  may  elect  from  among  its 
members  a  chairperson,  a  vice 
chairperson,  and  any  other  officers  the 
Advisory  Council  deems  appropriate. 

(f)  Duties. — (1)  Meetings  with  the 
Banks.  Representatives  of  the  board  of 
directors  of  the  Bank  shall  meet  with  the 
Advisory  Council  at  least  quarterly  to 
obtain  the  Advisory  Council's  advice  on 
ways  in  which  the  Bank  can  better  carry 
out  its  housing  finance  mission, 
including,  but  not  limited  to,  advice  on 
the  low-  and  moderate-income  housing 
and  communify  development  programs 
and  needs  in  the  Bank's  District,  and  on 
the  utilization  of  AHP  subsidies.  Bank 
advances,  and  other  Bank  credit 
products  for  these  purposes. 

(2)  Review  of  prior  AHP  applications. 
The  Bank  shall  comply  with  requests 
fiom  the  Advisory  Cotmcil  for  summary 
information  regarding  AliP  applications 
bom  prior  funding  periods.  Upon  the 
request  of  the  Advisory  Cotmcil,  the 
Bank  shall  allow  Advisory  Council 
members  to  examine,  on  the  Bank's 
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premises,  any  AHP  applications  ^m 
prior  funding  periods. 

(3)  Annual  report  to  the  Finance 
Board.  Each  Advisory  Council  shall 
submit  to  the  Finance  Board  annually 
by  March  1  its  analysis  of  the  low-  and 
moderate-income  housing  and 
community  development  activity  of  the 
Bank  by  which  it  is  appointed. 

(g)  Expenses.  The  Bank  shall  pay 
Advisory  Council  members  travel 
expenses,  including  transportation  and 
subsistence,  for  each  day  devoted  to 
attending  meetings  with  representatives 
of  the  board  of  directors  of  the  Bank. 

(h)  Avoidance  of  actual  or  apparent 
conflicts  of  interest. — (1)  In  general.  An 
Advisory  Council  member  who  has  a 
personal  interest  in.  or  who  is  a  director, 
officer  or  employee  of  an  organization 
involved  in  a  project  that  is  the  subject 
of  a  pending  or  approved  AHP 
application,  may  not  participate  in  or 
attempt  to  influence  the  evaluation, 
approval,  funding,  monitoring,  or  any 
remedial  process  for  such  project  under 
the  Program. 

(2)  Adoption  of  written  policy.  Each 
Bank's  board  of  directors  shall  adopt  a 
written  policy  applicable  to  the  Bank's 
Advisory  Council  members  to  prevent 
actual  or  apparent  conflicts  of  interest 
under  the  Program. 

(3)  No  delegation.  A  Bank's  board  of 
directors  may  not  delegate  to  Bank 
officers  or  other  Bank  employees  the 
responsibility  to  adopt  such  policy. 

Dated:  October  9.  1996. 

By  the  Board  of  Directors  of  the  Federal 
Housiog  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 
|FR  Doc  96-28319  Filed  11-7-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-fM«-16&-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Jetstream 
BAe  Model  ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  dociiment  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Jetstream 
BAe  Model  ATP  airplanes,  that  would 
have  required  repetitive  inspections  to 


detect  damage  of  the  antenna  mounting 
reinforcing  plates  and  surrounding 
fuselage  skin.  If  any  damage  was 
detected,  the  proposed  AD  would  have 
also  required  replacement  of  the 
reinforcing  plate  with  a  new  reinforcing 
plate  and/or  repair  of  the  surrounding 
fuselage  skin,  which  would  have 
terminated  the  repetitive  inspection 
requirements.  That  proposal  was 
prompted  by  reports  of  corrosion  found 
at  the  antenna  reinforcing  plates,  which 
was  caused  by  ingress  of  water  at  the 
plates.  This  action  revises  the  proposed 
rule  by  expanding  the  inspection  area. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  such 
corrosion,  which  could  result  in 
reduced  structural  integrity  of  the 
fuselage  pressure  vessel. 
DATES:  Comments  must  be  received  by 
December  2,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  EHrectorate.  ANM-103, 
Attention.  Rules  Docket  No.  9&-NM- 
16Q-AD.  1601  Und  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 

SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  prop>osals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  cpmments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
,  summarizing  each  FAA -public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-160-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-160-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Jetstream  BAe  Model  ATP  airplanes, 
was  published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  March  8,  1996  (61  FR  9371). 
That  NPRM  would  have  required 
repetitive  detailed  external  visual 
inspections  to  detect  damage  (i.e., 
corrosion,  cracks,  pillowing,  and  rivet 
pulling)  of  the  antenna  mounting 
reinforcing  plates  and  surrounding 
fuselage  skin.  For  cases  where  any 
damage  was  detected  during  the 
inspection,  the  NPRM  would  have 
required  replacement  of  the  reinforcing 
plate  with  a  new  reinforcing  plate  and/ 
or  repair  of  the  surrounding  fiiselage 
skin;  this  replacementyrepmir  would 
have  constituted  terminating  action  for 
the  repetitive  insp>ection  requirements. 
That  NPRM  was  prompted  by  reports  of 
corrosion  found  at  the  antenna 
reinforcing  plates,  which  was  caused  by 
the  ingress  of  water  at  the  plates.  That 
condition,  if  not  corrected,  could  resuh 
in  reduced  structural  integrity  of  the 
fuselage  pressure  vessel.  ' 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM. 
Jetstream  has  issued  Service  Bulletin 
ATP-53-31.  Revision  1.  dated 
December  5. 1995.  (The  original  issue  of 
the  service  bulletin,  dated  July  1. 1995, 
was  cited  in  the  NPRM  as  the 
appropriate  source  of  service 
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information.)  Revision  1  of  the  service 
bulletin  differs  from  the  original  issue  in 
that  it  includes  procedures  for 
inspecting  two  additional  reinforcing 
plates  at  the  automatic  direction  finder 
(ADF)  loop  antenna  positions.  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  classified  this  revised  service 
bulletin  as  mandatory  in  order  to  assure   . 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

Review  of  Relevant  Service  Information 

The  FAA  examined  the  findings  of  the 
CAA  and  reviewed  the  revised  service 
information.  The  FAA  finds  that  the 
NPRM  must  be  revised  to  require  that 
inspections  be  accomplished  of  the 
inspection  areas  described  in  Revision  1 
of  the  service  bulletin.  The  FAA  also 
finds  that  the  NPRM  must  be  revised  to 
spediy  Revision  1  of  the  service  bulletin 
as  the  appropriate  source  of  service 
information  for  accomplishment  of  the 
replacement/icepair.  Paragraphs  (a)  and 
(b)  of  this  supplemental  NPRM  have 
been  revised  accordingly. 

In  addition,  a  note  has  been  added  to 
this  supplemental  NPRM  to  specify  that 
inspections  accomplished  prior  to  the 
efiiective  date  of  the  proposed  AD,  in 
accordance  with  the  original  version  of 
the  service  bulletin,  are  considered 
acceptable  for  compliance  with  the 
applicable  inspections  in  Revision  1  of 
the  service  bulletin. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  woii:  houre  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$1,200,  or  $120  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

RegulaUuy  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  106(g).  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  Aircraft  Liaiited  (Formerly  British 
Aerospace  Commercial  Aircraft  Limited): 
Docket  95-NM-160-AD. 

Applicability:  Model  BAe  ATP  airplanes 
having  constructor's  numbers  2002  through 
2063  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiscted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  writh  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  coadition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  antenna 
mounting  reinforcing  plates  and  surrounding 
skin,  which  could  result  in  reduced 
structural  integrity  of  the  fuselage  pressure 
vessel,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  detailed  external  visual 
inspection  to  detect  damage  (i.e.,  corrosion, 
cracks,  pillowing,  and  rivet  pulling)  of  the 
antenna  mounting  reinforcing  plates  and 
suiToimding  fuselage  skin  in  accordance  with 
Part  A  of  the  Accomplishment  Instructions  of 
Jetstream  Service  Bulletin  ATP-53-31. 
Revision  1,  dated  Decemlwr  5. 1995. 

Note  2:  Inspections  of  the  areas  specified 
in  Jetstream  Service  Bulletin  ATP-53-31. 
dated  July  1, 1995.  that  have  been 
accomplished  prior  to  the  efiective  date  of 
this  AD  and  in  accordance  with  that  service 
bulletin,  are  considered  acceptable  for 
compliance  with  the  inspections  of  those 
areas  as  required  by  paragraph  (a)  of  this  AD. 
(It  should  be  noted,  however,  that  Revision 
1  of  Service  Bulletin  ATP-53-31  specifies 
procedures  for  insp>ection  of  two  additional 
ADF  antenna  locations.) 

(1)  If  no  damage  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  1  year. 

(2)  If  any  damage  is  detected,  replace  the 
reinforcing  plate  with  a  new  reinforcing  plate 
and/or  repair  the  surrounding  fuselage  skin 
at  the  applicable  tiroes  specified  in  Figure  4 
of  the  service  bulletin,  and  in  accordance 
with  Part  B  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 
Accomplishment  of  this  replacement/repair 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)(1)  of  this  AD. 

(b)  Accomplishment  of  the  replacement/ 
repair  procedures  specified  in  Part  B  of  the 
Accomplishment  Instructions  of  )etstream 
Service  Bulletin  ATP-53-31.  Revision  1. 
dated  December  5, 1995,  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  conceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  fiight  (termits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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iMUfld  in  Renton.  Washington,  on 
November  1.  1996. 
Dwrell  M.  Pedenon. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

IFR  Doc.  96-28691  Filed  11-7-96;  8:45  am) 
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14  CFR  Part  39 

[Doctot  No.  9ft-NM-154-A0] 

MN  2120-AA64 

AirworthirMM  DirKtiv«s;  Fokker 
Model  F28  Marli  0100  SertM  AlrptonM 

AQENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Mo  Jel  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  loosening  certain  nuts  on  the 
horizontal  stabilizer  control  unit 
(HSCU)  to  reduce  stress  on  bolts;  a  one- 
time inspection  of  certain  bolts  on  the 
HSCU  to  detect  cracking,  and 
replacement,  if  necessary:  application  of 
corrosion  protection  to  these  bolts;  and 
reassembly  and  reidentification  of  the 
modified  HSCU.  This  proposal  is 
prompted  by  reports  indicating  that 
stress  corrosion,  resulting  from 
overtightening  of  nuts  on  these  bolts, 
has  caused  some  of  these  bolts  to  crack 
and  fail.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  these  bolts  because  of  stress 
corrosion  cracking  which,  if  not 
corrected,  could  lead  to  loss  of  control 
of  the  horizontal  stabilizer  and  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
December  20,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
154-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 

SUPPI.BIIENTARY  MFORMATXM: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  s{>ecifled  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  sp>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-154-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-154-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Disciuaion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that  it 
has  received  reports  indicating  that 
lower  bolts  joining  the  dog-links  to  the 
pistons  of  the  horizontal  stabilizer 
control  unit  (HSCU)  have  cracked  and 
failed  on  some  airplanes.  For  the  dog- 
links  to  disconnect  from  the  pistons, 
both  lower  bolts  would  have  to  fiail;  no 


disconnections,  however,  have  been 
reported. 

Investigation  revealed  that 
overtightening  of  the  nuts  on  these  bolts 
resulted  in  stress  corrosion,  which 
caused  bolts  to  crack  and  £ail.  This 
condition,  if  not  corrected,  could  lead  to 
loss  of  control  of  the  horizontal 
stabilizer  and  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
SBFlOO-27-069.  dated  January  1, 1996, 
as  revised  by  Service  Bulletin  Change 
Notification  SBFlOO-27-069/01,  dated 
January  8, 1996,  which  describes 
procedures  for  loosening  (reducing  the 
torque  value)  the  nuts  on  the  lower  bolts 
that  join  the  dog-links  to  the  pistons  of 
the  horizontal  stabilizer  control  unit 
(HSCU):  a  one-time  inspection  of  these 
bolts  to  detect  cracking,  and 
replacement  of  discrepant  bolts  with 
serviceable  bolts;  application  of 
corrosion  protection  to  these  bolts;  and 
reassembly  and  reidentification  of  the 
HSCU  that  has  been  modified.  The 
service  bulletin  references  Menasco 
Aerospace  Ltd.  Service  Bulletin  23100- 
27-19,  dated  November  10, 1995,  as  an 
additional  source  of  service  information 
for  these  procedures.  The  RLD  classified 
the  Fokker  service  bulletin,  Fokker 
service  bulletin  change  notification,  and 
Menasco  Aerospace  Ltd.  service  bulletin 
as  mandatory,  and  issued  Netherlands 
airworthiness  directive  BLA  1996-006 
(A),  dated  January  31,  1996,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
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loosening  of  nuts  on  lower  bolts  that 
join  the  dog-links  to  the  pistons  of  the 
HSCU:  a  one-time  inspection  of  these 
bolts  to  detect  cracking,  and 
replacement  of  discrepant  bolts  with 
serviceable  bolts;  application  of 
corrosion  protection  to  these  bolts;  and 
reassembly  and  reidentification  of  the 
HSCU  that  has  been  modified.  (Some 
airplanes  were  modified  on  the 
production  line,  but  the  HSCU  was  not 
reidentified.  This  proposal  would 
require  that  the  HSCU  on  those 
airplanes  also  be  reidentified.). 

The  proposed  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
and  service  bulletin  change  notification 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  125  Fokker 
Model  F28  Mark  0100  series  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AJ3,  that  it  would  take 
approximately  5  work  hours  per 
airplane  tovccomplish  the  proposed 
loosening  of  nuts,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $37,500.  or  $300  per 
airplane. 

The  FAA  also  estimates  that  it  would 
take  approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  apply  corrosion  protection 
to  the  bolts,  and  reassemble  and 
reidentify  the  HSCU.  The  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $45,000.  or  $360  per 
airplane. 

There  currently  are  no  known 
airplanes  of  U.S.  registry  that  would  be 
required  to  accomplish  the  proposed 
reidentification  of  the  HSCU  because 
the  HSCU  was  modified  on  the 
production  line  and  not  reidentified. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 


fiaderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-nAIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


}  39.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Fokker  Docket  9&-NM-154-AD. 

Applicability:  Model  F28  Mark  100  series 
airplanes,  as  listed  in  Fokker  Service  Bulletin 
SBFlOO-27-069,  dated  January  1.  1996: 
certificated  in  any  category. 

Notel:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision, regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afEected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  lower  bolts  that 
join  the  dog-links  to  the  piston  of  the 
horizontal  stabilizer  control  unit  (HSCU) 


because  of  stress  comjsion  cracking,  which 
could  result  in  loss  of  control  of  the 
horixontal  stabilizer  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  3  months  after  the  eSective  date 
of  this  AD,  loosen  the  nut  Ifwrt  number 
(P/N)  MS1782S-10J  on  each  lower  bolt 
(P/N  23233-1)  that  joins  the  dog-links  to  the 
piston  of  the  HSCU,  in  accordance  with  Part 

1  of  the  AccompUshment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-27-069, 
dated  January  1 ,  1996,  as  revised  by  Part  l 
of  Fokker  S^vice  Bulletin  Change 
Notification  SBFlOO-27-069/01,  dated 
January  8, 1996;  and  Part  A  of  the 
Accomplishment  Instructions  of  Menasco 
Aerospace  Ltd.  Service  Bulletin  23100-27- 
19,  dated  November  10, 1995. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  inspect  each  lower  bolt  (P/N 
23233-1)  that  joins  the  dog-links  to  the 
pistons  of  the  HSCU  to  detect  cracking  and 
failure,  in  accordance  With  the  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-27-069.  dated 
January  1, 1996,  as  revised  by  Part  2  of 
Fokker  Service  Bulletin  Change  Notification 
SBFl 00-27-069/01,  dated  January  8. 1996; 
and  Part  B  of  the  Accomplishment 
Instructions  of  Menasco  Aerospace  Ltd. 
Service  Bulletin  23100-27-19,  dated 
November  10, 1995. 

(1)  If  no  cracking  or  foilure  is  detected, 
prior  to  further  fii^t,  apply  corrosion 
protection  to  each  bolt,  and  reassemble  and 
reidentify  the  HSCU,  in  accordance  with  Part 

2  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-27-069, 
dated  January  1 ,  1996,  as  revised  by  Part  2 
of  Fokker  Service  Bulletin  Change 
Notification  SBFlOO-27-069/01,  dated 
January  8, 1996;  and  Part  B  of  the 
Accomplishment  Instructions  of  Menasco 
Aerospace  Ltd.  Service  Bulletin  23100-27- 
19,  dated  November  10, 1995. 

(2)  If  any  cracking  or  failure  is  detected, 
prior  to  further  flight,  replace  the  discrepant 
bolt  with  a  serviceable  bolt,  apply  corrosion 
protection  to  each  serviceable  bolt,  and 
reassemble  and  identify  the  HSCU,  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFl 0O-2 7-069,  dated 
January  1, 1996,  as  revised  by  Part  2  of 
Fokker  Service  Bulletin  Change  Notification 
SBFlOO-27-069/01,  dated  January  8, 1996; 
and  Part  B  of  the  Accomplishment 
Instructions  of  Menasco  Aerospace  Ltd. 
Service  Bulletin  23100-27-19.  dated 
November  10, 1995. 

(c)  For  airplanes  having  serial  numbers 
11500, 11505,  and  11511:  Within  6  months 
after  the  efiiective  date  of  this  AD.  reidentify 
the  HSCU  in  accordance  with  Part  3  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-27-069,  dated 
January  1, 1996. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
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Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-1 13 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  frum  the  Standardization  Branch. 
ANM-113 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
November  1.  1996 
Dwrell  M.  Pedenon. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
|FR[)oc  96-28690  Filed  11-7-96;  8  45  am) 

MLUNO  COM  M10-11-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  181-0021;  FRL-6042-0) 

Approval  and  Promulgatfon  of 
bnptomontation  Plana;  Callfomla  State 
lmpiamantatfc>n  Plan  Ravlalon,  South 
Coaat  Air  Quality  IManagament  District 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  for  ozone. 
The  revision  concerns  the  control  of 
oxides  of  nitrogen  (NOx)  and  oxides  of 
sulfur  (SOx)  emissions  using  an 
emissions-limiting  economic  incentive 
program  (EIP).  the  NOx  and  SOx 
Regional  Clean  Air  Incentives  Market 
(NOx/SOx  RECLAIM).  This  program, 
which  consists  of  twelve  rules  and 
associated  appendices  known  as 
Regulation  XX.  applies  to  facilities  in 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  with 
four  or  more  tons  of  NOx  or  SOx 
emissions  per  year  from  permitted 
equipment.  The  subject  facilities,  in 
order  to  meet  annual  emission  reduction 
requirements,  will  participate  in  an  EIP 
in  order  to  reduce  emissions  at  a 
significantly  lower  cost.  The  intended 
effect  of  proposing  approval  of  this  rule 
is  to  regulate  emissions  of  NOx  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
this  notice  of  proposed  rulemaking  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  EPA  has  evaluated  this 
rule  and  is  proposing  to  approve  it 


under  provisions  of  the  CAA  regarding 
EPA  actions  on  SIP  submittals.  SIPs  for 
nationaJ  primary  and  secondary  ambient 
air  quality  standards  (NAAQS).  and 
plan  requirements  for  nonattainment 
areas.  Elsewhere  in  the  Federal  Register 
today.  EPA  is  finalizing  a  limited 
approval/limited  disapproval  of  an 
earlier  version  of  the  RECLAIM  program 
(submitted  to  EPA  for  approval  on 
March  21.  1994):  when  EPA  publishes 
its  final  action  approving  the  August  28. 
1996  submittal,  the  possibility  of 
sanctions  mentioned  in  the  final  limited 
approval/limited  disapproval  of  the 
earlier  submittal  will  be  removed. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  December  9. 1996. 
A00RE88ES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rule  and  Q'A's 
evaluation  report  are  available  for 
public  insp>ection  at  EPA's  Region  9 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  are  also 
available  for  inspection  at  the  following 
locations: 
California  Air  Resouix^s  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento,  CA  95812. 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive. 

Diamond  Bar.  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Israels.  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901,  Telephone: 
(415) 744-1194. 

SUPPI.EMCNTARY  MF0NMAT10N: 

Applicability 

The  rule  t)eing  proposed  for  approval 
into  the  California  SIP  is:  SCAQMD 
Regulation  XX.  NOx/SOx  RECLAIM. 
This  rule  was  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  August  28. 1996  and  found 
complete  on  September  17,  1996. 

Background 

On  November  15,  1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(0  of  the  CAA.  On  November  25, 
1992,  EPA  published  a  NPRM  entitled 


"State  Implementation  Plans;  Nitrogen 
Oxides  Supplement  to  the  General 
Preamble;  Clean  Air  Act  Amendments 
of  1990  Implementation  of  Title  I: 
Proposed  Rule,"  (the  NOx  Supplement) 
which  describes  and  provides 
preliminary  guidance  on  the 
requirements  of  section  182(0-  The 
November  25, 1992,  notice  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorp>orated 
into  this  ddcument  by  refiarence. 

Section  182(0  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  section  182(c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  The  Los  Angeles- 
South  Coast  Air  Basin  is  classified  as 
extreme; '  therefore  this  area  was  subject 
to  the  RACT  requirements  of  section 
182(b)(2)  and  the  November  15,  1992 
deadline,  cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  (and  NOx)  emissions  (not 
covered  by  a  pre-enactment  control 
techniques  guidelines  (CTG)  document 
or  a  post -enactment  CTG  document)  by 
November  15,  1992.  There  were  no  NOx 
CTGs  issued  before  enactment  and  EPA 
has  not  issued  a  CTG  document  for  any 
NOx  sources  since  enactment  of  the 
CAA.  The  RACT  rules  covering  NOx 
sources  and  submitted  as  SIP  revisions, 
are  expected  to  require  final  installation 
of  the  actual  NOx  controls  as 
expeditiously  as  practicable,  but  no  later 
than  May  31,  1995. 

On  April  7, 1994,  EPA  published  a 
Notice  of  Final  Rulemaking  (NFRM) 
concerning  EIPs  entitled  "Economic 
Incentive  Program  Rules,"  (EIP  rules)  in 
order  to  fulfill  the  requirements  of 
section  182(g)(4)(A)  of  the  Act  (see  59 
PR  16690).  The  EIP  rules  establish 
several  requirements  which  State 
programs  must  meet.  These 
requirements  are: 

•  Statement  of  goals  and  rationale. 
This  element  shall  include  a  clear 
statement  as  to  the  environmental 
problem  being  addressed,  the  intended 
environmental  and  economic  goals  of 
the  program,  and  the  rationale  relating 
the  incentive-based  strategy  to  the 
program  goals. 

•  Program  scope.  This  element  shall 
contain  a  clear  definition  of  the  sources 
affected  by  the  program. 


■  The  Lo«  AngelM-South  Coast  Air  Basin  reuined 
its  designation  of  oonattainment  and  claMified  by 
oparation  of  Uw  pursuant  to  sections  107(d)  and 
181(a)  upon  the  dau  of  enactment  of  tlia  CAA.  See 
SS  PR  SeSM  (NovembOT  6.  1091). 
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•  Program  baseline.  A  program 
baseline  shall  be  defined  as  a  basis  for 
projecting  program  results  and,  if 
applicable,  fcM-  initializing  the  incentive 
mechanism  (e.g.,  for  marketable  permits 

Erograms).  The  program  baseline  shall 
B  consistent  with,  and  adequately 
reflected  in,  the  assumptions  and  inputs 
used  to  develop  an  area's  reasonable 
further  progress  (RFP)  plans  and 
attainment  and  maintenance 
demonstrations,  as  applicable.  The  State 
shall  provide  sufficient  supporting 
information  from  the  areawide 
emissions  inventory  and  other  sources 
to  justify  the  baseline  used  in  the  State 
or  local  EIP. 

•  Replicable  emission  quantification 
methods.  This  program  element,  for 
programs  other  than  those  which  are 
categorized  as  directionally-sound,  shall 
include  credible,  workable,  and 
replicable  methods  for  projecting 
program  results  from  affected  sources 
and,  where  necessary,  for  quantifying 
emissions  from  individual  sources 
subject  to  the  EIP.  Such  methods,  if 
used  to  determine  credit  taken  in 
attainment,  RFP,  and  maintenance 
demonstrations,  as  applicable,  shall 
yield  results  which  can  be  shown  to 
have  a  level  of  certainty  comparable  to 
that  for  source-sp>ecific  standards  and 
traditional  methods  of  control  strategy 
development. 

•  Source  requirements.  This  program 
element  shall  include  all  source-specific 
requirements  that  constitute  compliance 
with  the  program.  Such  requirements 
shall  be  appropriate,  readily 
ascertainable,  and  State  and  federally 
enforceable. 

•  Projected  results  and  audit/ 
reconciliation  procedures.  This  program 
element  includes  a  commitment  to 
ensure  the  timely  implementation  of 
programmatic  revisions  or  other 
measures  which  the  State,  in  response 
to  the  audit,  deems  necessary  for  the 
successful  o{>eration  of  the  program  in 
the  context  of  overall  RFP  and 
attainment  requirements,  (see  40  CFR 
51.493(0(3)(i)) 

•  Implementation  schedule.  The 
program  shall  contain  a  schedule  for  the 
adoption  and  implementation  of  all 
State  commitments  and  source 
requirements  included  in  the  program 
design. 

e  Administrative  procedures.  The 
program  shall  contain  a  description  of 
State  commitments  which  are  integral  to 
the  implementation  of  the  program,  and 
the  administrative  system  to  be  used  to 
implement  the  program,  addressing  the 
adequacy  of  the  personnel,  funding,  and 
legislative  authority. 

•  Enforcement  mechanisms.  The 
program  shall  contain  a  compUance 


instrument(s)  for  all  program 
requirements,  which  is  legally  binding 
and  enfon»able  by  both  the  State  and 
EPA.  This  program  element  shall  also 
include  a  State  enforcement  program 
which  defines  violations,  and  sp>ecifies 
auditing  and  inspections  plans  and 
provisions  for  enforcement  actions.  The 
program  shall  contain  effective  penalties 
for  noncompliance  which  preserve  the 
level  of  deterrence  in  traditional 
programs.  For  all  such  programs,  the 
manner  of  collection  of  penalties  must 
bespecified. 

The  EIP  rule  should  be  referred  to  for 
further  information  on  the  EIP 
requirements  and  is  incorporated  into 
this  proposal  by  reference. 

This  document  addresses  EPA's 
proposed  action  for  SCAQMD 
Regulation  XX— NOx/SOx  RECLAIM. 
The  rule  was  adopted  by  the  SCAQMD 
on  December  7, 1995  and  May  10, 1996, 
and  submitted  by  the  CARB  on  August 
28, 1996.  Regulation  XX  was  found  to  be 
complete  on  September  17, 1996 
pursuant  of  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V  ^  and  is  being  proposed  for 
apprbval  into  the  SIP.  Elsewhere  in  the 
Federal  Register  today,  EPA  is 
finalizing  a  limited  approval/limited 
disapproval  of  an  earlier  version  of  the 
RECLAIM  program  (submitted  to  EPA 
for  approval  on  March  21, 1994);  when 
EPA  publishes  its  final  action  approving 
the  August  28, 1996  submittal,  the 
possibility  of  sanctions  mentioned  in 
the  final  limited  approval/limited 
disapproval  of  the  earlier  submittal  will 
be  removed. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  revision  concerns  the  control 
of  oxides  of  nitrogen  (NOx)  and  oxides 
of  sulfur  (SOx)  emissions  using  an 
emissions-limiting  EIP,  NOx/SOx 
RECLAIM.  This  program,  which 
consists  of  twelve  rules  and  associated 
appendices  known  as  Regulation  XX, 
applies  to  facilities  in  the  SCAQMD 
with  four  or  more  tons  of  NOx  or  SOx 
emissions  per  year  from  permitted 
equipment.  The  subject  facilities,  in 
order  to  meet  armual  emission  reduction 
requirements,  will  participate  in  an  EIP 
in  order  to  reduce  emissions  at  a 
significantly  lower  cost.  The  regulation 
was  adopted  as  part  of  SCAQMD's 
efforts  to  achieve  the  NAAQS  for  ozone 
and  in  response  to  the  CAA 
requirements  cited  above.  The  following 
is  EPA's  evaluation  and  proposed  action 
for  Regulation  XX. 


EPA  Evaluation  and  Propoaad  Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  .for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
whidi  forms  the  basis  for  this  action, 
appears  in  the  NOx  Supplement  (57  FR 
55620)  and  various  other  EPA  policy 
guidance  documents.  ^  Among  these 
provisions  is  the  requirement  that  a 
NOx  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  NOx  emissions. 

For  the  purposes  of  assisting  state  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble.  In 
the  NOx  supplement,  EPA  provides 
preliminary  guidance  on  how  RACT 
will  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  has  issued 
alternative  control  technique  documents 
(ACTs)  that  identify  alternative  controls 
for  all  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx.  However,  the  ACTs  do  not 
establish  a  presumptive  norm  for  what 
is  considered  RACT  for  stationai;y 
sources  of  NOx.  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

In  evaluating  the  rule,  EPA  must  also 
determine  whether  the  section  182(b) 
requirement  for  RACT  implementation 
by  May  31, 1995  is  met.  The  NOx/SOx 
RECLAIM  program  meets  this 
requirement  by  establishing  baseline 
emissions  in  January  1994  and  July  1994 
in  the  market  which  are  below  RACT 


>  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26. 1991  (56  FK  42216). 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  cartwn  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24,  1987); 
"Issues  Relating  to  VOC  Regulation  CutpoinU, 
Deflciencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24. 1987  FedanI  bgiatar 
Notice"  (Blue  BooIl)  (notice  of  availability  was 
published  in  the  Federal  tapmtr  on  May  25. 19e«). 
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and  are  annually  reduced  further  below 
this  level. 

In  determininK  the  approvability  of  an 
EIP.  EPA  must  evaluate  the  regulation 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote  4 
of  this  notice.  Among  these  provisions 
is  the  requirement  that  an  EIP  rule  must. 
at  a  minimum,  be  consistent  with 
attainment  and  RFP  requirements  found 
in  the  CAA. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  rules 
which  incorporate  economic  incentive 
strategies.  EPA  prepared  the  EIP  rules, 
cited  above  (59  FR  16690).  In  the  EIP 
rules.  EPA  provides  guidance  on  how 
EIPs  can  be  designed  to  be  consistent 
with  the  attainment  and  RFP 
requirements  of  the  CAA.  In  general,  the 
guidance  documents  cited  above,  as 
well  as  other  relevant  and  applicable 
guidance  documents,  have  been  set 
forth  to  ensure  that  submitted  EIPs  meet 
federal  requirements  and  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

A  more  detailed  discussion  of  the 
sounies  controlled,  the  controls 
required,  and  justiHcation  for  why  these 
controls  represent  RACT  can  be  found 
in  the  Tec-hnical  Support  Document 
(TSD).  dated  August,  1996. 

The  revised  RECLAIM  program  rule 
(Regulation  XX)  contains  significant 
changes  which  address  the  dePiciencies 
identified  in  the  original  NPRM,  dated 
February  28,  1995*  in  the  following 
ways: 

•  The  program  no  longer  allows  the 
use  of  variances  to  avoid  compliance 
with  progran)  requirements;  the  program 
now  meets  the  requirements  of  Section 
110(i)of  the  Act, 

•  The  SCAQMD  revised  the  program 
so  that  it  meets  certain  new  source 
review  requirements  of  the  Act  and  Part 
D,  which  were  listed  as  deficiencies  in 
the  February  28,  1995  NPRM. 

•  The  program  no  longer  allows  the 
use  of  Exet:utive  Officer  discretion  in 
the  implementation  of  certain  emissions 
monitoring  provision,  which  were  listed 
as  deficiencies  in  the  February'28.  1995 
NPRM, 

•  The  EPA  and  SCAQMD  have  agreed 
upon  a  permit  me<:hanism  to  address 


*Kor  more  infornvalion  on  how  lhm«  deruviencias 
were  addressed,  please  see  the  TSO  whicfi 
accompanies  this  riilemakmg.  available  from  EPA 
Region  9. 


the  program's  references  to  other 
programs,  notably  those  involving  the 
use  of  mobile  source  emission  reduction 
rjedits  (MERCs)  to  ensure  that  the 
program  is  consistent  with  Section 
110(i)ofthe  Act.and 

•  The  SCAQMD,  with  the  August  28, 
1996  submittal,  provided  all  of  the 
necessary  demonstrations  to  ensure  that 
the  requirements  of  the  EIP  rules  are 
being  met. 

A  detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  In  the  TSD  available  at  EPA's 
Region  9  office  (TSD  dated  August. 
1996). 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations  and  EPA 
policy.  Therefore.  SCAQMD's 
Regulation  XX— NOx/SOx  RECLAIM  is 
being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a), 
section  182(b)(2).  section  182(fl.  the 
NOx  Supplement  to  the  General 
Preamble,  and  the  EIP  rules. 

EPA  is  seeking  comment  in  this 
NPRM  on  whether  the  deficiencies  cited 
in  the  final  limited  approval/limited 
disapproval  of  NOx/SOx  RECLAIM 
found  elsewhere  in  the  Federal  Register 
today  have  been  addressed.  EPA 
believes  that  the  cited  deficiencies  have 
been  addressed  with  the  August  28, 
1996  submittal  of  revisions  to 
Regulation  XX. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
A.ssi.stant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  native  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  will  result  from  this 
action. 
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D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  die  APA  as  amended. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  mvtst  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  7, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
aflisct  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subiectsin  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
oxides,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  6, 1996. 
Felicia  Marcus, 
Begional  Administrator. 
(FR  Doc.  96-28595  Filed  11-7-96;  8:45  am) 
MLUNQ  coot  saw  M  W 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3820 
IWO-320-1990-01-24 1A] 
BIN  1004-AC80 

Surface  Management  of  Mineral 
Acttvttles  Within  the  Bodle  Bowl  Under 
the  Bodie  Protection  Act  o1 1994 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  amend 


its  regulations  to  carry  out  the  Bodie 
Protection  Act  of  1994  (the  Act).  The 
Act  withdrew  Federal  lands  located 
around  the  historic  former  gold  mining 
town  of  Bodie,  California  from 
availability  imder  the  mineral  laws  of 
the  United  States.  The  Act  directs  the 
Secretary  of  the  Interior  (Secretary)  to 
determine  the  validity  of  and  establish 
surface  management  requirements  for 
all  mining  claims  and  sites  within  the 
Bodie  Bowl. 

DATES:  Submit  comments  by  January  7, 
1997. 

ADDRESSES:  Submit  comments  or 
suggestions  to:  Director  (420),  Bureau  of 
Land  Management,  Room  401  L,  1849  C 
Street,  N.W.,  Washington,  DC  20240. 
You  may  also  send  comments  by 
Internet  to  WOComment@wo.blm.gov. 
Please  include  "attn:  AC60"  and  your 
name  and  address  in  your  Internet 
mess^e.  Comments  will  be  available  for 
public  review  at  Room  401. 1620  L 
Street,  N.W..  Washington,  DC,  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Barbour,  (202)  452-7784,  or  Roger 
Haskins (202) 452-0355. 

SUPPLEMENTARY  INFORMATKM: 

I.  Public  Comment  Procedures 

Written  comments  on  the  proposed 
rule  should  be  specific,  confined  to 
issues  pertinent  to  the  proposed  rule, 
and  should  explain  the  reason  for  any 
recommended  change.  If  possible, 
please  reference  the  si>ecific  section  or 
paragraph  of  the  proposal  that  you  are 
addressing.  BLM  may  not  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  conunents  received 
after  the  close  of  the  comment  period 
(see  DATES)  or  comments  delivered  to  an 
address  other  than  those  listed  above 
(see  ADDRESSES). 

n.  Background 

The  Bureau  of  land  Management 
(BLM)  is  adding  this  subpart  to  carry  out 
Title  X  of  the  Act  of  October  31, 1994, 
The  Bodie  Protection  Act  of  1994  (108 
Stat.  4471,  4509).  This  Act  withdrew 
Federal  lands  in  Mono  County, 
California  located  around  the  historic 
gold  mining  town  of  Bodie  from 
location,  leasing  and  disposal  of 
minerals  and  mineral  materials  under 
the  mining,  mineral  leasing,  and 
mineral  material  laws  of  the  United 
States.  The  Bodie  Protection  Act 
designated  this  area  as  the  Bodie  Bowl 
and  references  a  map  dated  June  12, 
1992.  This  map  is  available  at  the 
Bakersfield  District  Office,  3801  Pegasus 
Avenue,  Bakersfield,  California  93308 
and  is  included  in  the  AdministFative 


Record  for  this  proposed  rule  at  the 
address  listed  above  (see  ADDRESSES). 
The  Act  provides  that: 

(a)  The  Secretary  of  the  Interior,  in 
consultation  with  the  Governor  of  the 
State  of  California,  must  promulgate 
rules  for  management  of  mineral 
activities  within  the  Bodie  Bowl  that  are 
no  less  stringent  than  the  rules 
promulgated  by  the  National  Park 
Service  under  the  Mining  in  the  Paries 
Act  (16  U.S.C.  1901  et  seq.),  now 
codified  at  36  CFR  part  9.  The  BLM  has 
consulted  with  the  Governor  of  the  State 
of  California,  acting  by  and  through  the 
State  Department  of  Paries  and 
Recreation,  which  administers  the  Bodie 
Historic  Paii;.  The  Department  of  Paries 
assisted  in  the  creation  of  this  rule  and 
will  assist  the  BLM  in  the  formulation 
of  the  final  rule. 

(b)  The  Secretary  of  the  Interior  must 
determine  the  validity  of  all  mining 
claims  and  sites  within  the  Bodie  Bowl. 

(c)  Mineral  patents  will  only  be  issued 
within  the  Bodie  Bowl  if  the  Secretary 
determines  that  for  the  claim  concerned, 
a  patent  application  was  filed,  and  all 
requirements  fully  complied  with,  on  or 
before  January  11,  1993. 

(d)  Mining  claims  within  the  Bodie 
Bowl  are  prohibited  from  the 
performance  of  aimual  assessment  work 
and  must  instead  file  an  annual  notice 
of  intent  to  hold  with  the  BLM. 

(e)  Mineral  activities  must  be 
conducted  so  as  to  avoid  adverse  effects 
on  historic,  cultural,  recreational  and 
nattiral  resource  values  of  the  Bodie 
Bowl. 

m.  Discussion  of  the  Proposed  Rule 

The  following  section-by-section 
discussion  of  the  proposed  rule  explains 
the  requirements  of  the  proposed  rule. 

Part  3820 — Areas  Subject  to  Special 
Mining  Laws 

Subpart  3826 — Bodie  Bowl  California: 
Surface  Management 

The  proposed  subpart  is  designed  as 
the  primary  mechanism  for  obtaining 
approval  to  conduct  mineral  activities 
within  the  Bodie  Bowl  on  claims  or  sites 
determined  by  the  Secretary  to  have  a 
valid  existing  right.  To  avoid  a 
duplication  of  plan  of  operations 
requirements,  BLM  will  use  this  subpart 
in  conjunction  with  the  National  Park 
Services  (NPS)  Minerals  Management 
regulations  at  36  Code  of  Federal 
Regulations  (CFR)  part  9,  subpart  A. 
BLM  will  use  the  procedures,  standards 
and  requirements  of  36  CFR  part  9, 
which  would  be  incorporated  by 
reference,  to  process  and  approve  plans 
of  operations.  Where  provisions  of  part 
9  are  not  intended  to  apply,  exceptions 


57838 Federal  Register  /  Vol.  61.  No.  218  /  Friday.  November  8.  1996  /  Proposed  Rules 


are  noted  in  the  proposed  rule.  Subpart 
3826  of  43  CFR  part  3820  contains 
additional  requirements  for  mineral 
activities  within  the  Bodie  Bowl.  If  a 
conflict  occurs  between  a  procedure, 
standard,  or  requirement  of  38  CFR  part 
9  and  43  CFR  part  3820.  subpart  3826. 
the  requirements  of  subpart  3826  prevail 
in  all  cases. 

Introduction  and  General  Provisions 

Section  3826  I     What  is  the  Purpose  of 
This  Subpart? 

This  section  explains  that  the  purpose 
of  this  subpart  is  to  carry  out  the 
requirements  of  the  Act  of  October  31, 
1994.  for  Federal  lands  and  to  protect 
and  preserve  the  current  and  historic 
attributes  of  the  Bodie  Bowl.  It  would 
clearly  set  forth  that  the  subpart  does 
not  apply  to  lands  patented  under  the 
public  land  or  general  mining  laws. 

Section  3826.2     What  Standards  Apply 
to  My  Mineral  Activitjes  Within  the 
Bodie  Bowl? 

This  section  provides  the  standards 
that  mineral  activities  must  meet  to 
protect  and  preserve  the  historic, 
cultural,  recreational,  and  natural 
resources  of  the  Bodie  Bowl. 

This  section  identifies  the  regulations 
under  which  surface  management  of 
mining  claims  and  sites  will  occur  on 
Federal  lands  within  the  Bodie  Bowl. 

It  provides  that  the  regulations  in 
Title  43  of  the  Code  of  Federal 
Regulations  continue  to  apply  to  Federal 
lands  within  the  Bodie  Bowl  except 
where  such  regulations  are  inconsistent 
with  proposed  subpart  3826.  For 
instance,  all  recording,  transfers,  annual 
fees,  and  waivers  are  processed 
pursuant  to  Part  3830;  ail  claim  or  site 
definitions  and  location  requirements 
are  in  Fart  3840:  and  Parts  4  and  1840 
will  govern  contests  and  appeals.  As 
mentioned  above.  36  CFR  part  9, 
subpart  A.  as  applied  to  and  modified 
by  subpart  3826,  would  apply  to  all 
surface  management  actions  and 
approvals. 

Section  3826  4     Are  There  BLM 
Definitions  for  Any  of  the  Terms  Used 
in  This  Subpart? 

This  section  contains  the  proposed 
definitions  for  "Bodie  Bowl",  "Mineral 
Activities ',  and  "Valid  Existing  Rights". 
The  proposed  definitions  would  track 
the  definitions  in  sections  1003  and 
1004(b)  of  the  Act. 

Section  3826  5     What  is  the  Status  of 
Federal  Land  Within  the  Bodie  Bowl 

This  section  explains  that  Federal 
land  within  the  Bodie  Bowl  is 
withdrawn  from  all  forms  of  mineral 


location,  leasing  and  disposal.  It  would 
implement  section  1004  of  the  Act. 

Section  3826.6    Are  State  Laws 
Applicable? 

This  section  explains  that  State  laws 
and  regulations  will  apply  on  Federal 
lands  within  the  Bodie  Bowl  as  long  as 
such  laws  and  regulations  do  not 
conflict  with  established  Federal  law  or 
regulations. 

Section  3826. 7     What  Assessment  Work 
or  Annual  Maintenance  Bequirements 
Affect  my  Mining  Claims  or  Sites  in  the 
Bodie  Bowl? 

This  section  explains  the  options 
available  to  the  ownera  of  mining  claims 
and  sites  in  the  Bodie  Bowl  to  avoid 
forfeiture  of  those  claims  and  sites 
under  the  Act  of  August  10.  1993;  30 
U.S.C.  28  f-k.  Under  the  proposed  rule, 
mining  claims  and  sites  within  the 
Bodie  Bowl  are  subject  to  the  payment 
of  the  armual  SlOO  per  claim  or  site 
maintenance  fees  pursuant  to  43  CFR 
p>art  3830.  subpart  3833.  If  you  own 
mining  claims  or  sites  within  the  Bodie 
Bowl  you  must  either  (1)  pay  the 
maintenance  by  August  31  of  each  year 
or  (2)  request  a  waiver  from  payment  of 
the  maintenance  fee  under  43  CFR 
3833.1-€(d).  [)enial  of  access  to  the  " 
mining  claims  or  sites  concerned  would 
constitute  a  sufficient  basis  for  a  waiver. 
You  must  also  pay  the  $5  /ee  required 
by  43  CFR  3833.1-6(d)(3)  for  each  claim 
or  site  listed  on  your  waiver  document. 
The  waiver  document,  accompanied  by 
the  proper  payment,  would  satisfy  the 
requirement  for  a  notice  of  intention  to 
hold,  and  BLM  would  not  require  you 
to  file  a  separate  notice  of  intention  to 
hold.  For  details  of  the  waiver 
requirements,  see  43  CFR  3833.1- 
6(d)(3). 

Section  3826.8  Will  the  Secretary  of 
the  Interior  Issue  Me  a  Mineral  or  Mill 
Site  Patent  Within  the  Bodie  Bowl? 

The  Secretary  will  not  issue  mineral 
patents  within  the  Bodie  Bowl.  Under 
the  Act  only  those  claimants  that 
applied  for  a  mineral  patent  on  or  before 
to  January  11.  1993  are  eligible  to 
receive  a  mineral  patent.  According  to 
BLM  records,  no  one  filed  a  mineral 
patent  application  meeting  the 
requirements  of  the  Act  and  none  are 
pending. 

Use  Authorizalioo  Procadure* 

Section  3826. 110    Do  I  Need  a  Plan  of 
Operations  Within  the  Bodie  Bowl? 

This  section  gives  the  information 
required  and  procedure  for  Hling  a  plan 
of  operations.  Plans  of  operation  would 
be  required  for  all  mineral  activities 
other  than  casual  use.  Operations  under 


a  notice,  rather  than  approved  plan, 
would  not  be  allowed.  This  would  be  as 
stringent  as  the  regulations  applicable  to 
National  Park  System,  as  required  by 
section  1005(d)  of  the  Act. 

Section  3826. 1 1 1    How  Do  I  Obtain 
Access  to  My  Mining  Claims  or  Sites? 

BLM  will  not  approve  your  plan  of 
operations  until  the  mining  claim(s)  or 
site(s)  covered  by  your  plan  are 
determined  by  the  BLM  or  the 
Department  to  constitute  valid  existing 
rights.  If  BLM  determines  that  a  claim 
or  site  is  not  valid  BLM  would  bring  a 
contest  action  pursuant  to  43  CFR  4.451. 
This  section  establishes  the  conditions 
for  physical  access  to  an  operations  area 
or  claim/site. 

Section  3826. 1 20    How  Do  I  Get  My 
Plan  of  Operations  Approved? 

This  section,  along  with  36  CFR  9.10. 
provides  the  process  for  approving  a 
plan  of  operations  within  the  Bodie 
Bowl. 

Section  3826. 130    Can  I  Change  My 
Plan  of  Operations? 

This  section  provides  the  process  for 
revising  or  modifying  an  approved  plan 
of  operations.  It  is  read  in  conjunction 
with  36  CFR  9.12. 

Section  3826. 1 40    Am  I  Required  To 
Maintain  Site,  Structures  and  Facilities 
During  Periods  of  Non-operation? 

This  section  provides  for  maintenance 
of  a  safe  operation  and  worksite  if  you 
temporarily  suspend  your  mineral 
activities.  It  also  requires  reclamation  of 
operations  that  are  inactive  for  more 
than  twelve  months,  unless  you  get 
BLM  approval. 

Section  3826. 1 50     Will  the  BLM  Inspect 
My  Mineral  Activities? 

This  section  provides  that  the  site  of 
operations  is  subject  to  periodic 
inspection  by  BLM  to  ensure 
compliance  with  the  approved  plan  of 
operations  and  the  regulations. 

Section  3826. 1 60    Can  BLM  Suspend  or 
Revoke  My  Plan  of  Operations  for 
Failure  To  Take  Corrective  Action? 

This  section  explains  the  reasons  for 
which  BLM  will  revoke  an  approved 
plan  and  the  procedures  it  will  use  to 
do  so.  It  would  provide  for  an 
immediate  suspension  of  operations  if 
such  a  suspension  is  necessary  to 
protect  health,  safety  or  the 
environment.  This  provision  would  be 
based  upon  section  302(c)  of  the  Federal 
Land  Policy  and  Management  Act,  43 
U.S.C.  1732(c).  Such  decisions  would 
remain  in  effect  during  any 
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administrative  appeal,  unless  a  stay 
were  granted. 

Section  3826. 1 70    Are  Documents  I 
Submit  Open  to  Public  Inspection? 

This  section  provides  that  with  regard 
to  the  public  availability  of  documents, 
the  Department's  Freedom  of 
Information  Act  rules  for  such 
evaluation  and  release,  contained  in  43 
CFR  part  2,  will  be  followed. 

Reclamation  of  Lands 

Section  3826.210  Am  I  Responsible  for 
Reclamation  of  My  Claims  or  Sites? 

This  section  establishes  the 
requirement  for  reclamation  of  Federal 
lands  aHiected  by  mineral  activities 
authorized  under  43  CFR  part  3820, 
subpart  3826.  Such  reclamation  would 
have  to  begin  no  later  than  six  months 
from  completion  of  mining  operations. 
It  also  requires  those  claimants  whose 
mining  claims  or  sites  are  determined 
by  BLM  or  the  Department  not  to  have 
valid  existing  rights,  to  commence  final 
reclamation  within  six  months  of  such 
final  administrative  decision.  In 
addition  if  a  person  has  no  present 
development  plans  for  a  mining  claim 
determined  by  BLM  or  the  Department 
to  have  valid  existing  rights,  the 
proposal  would  require  him  to  submit  a 
plan  to  reclaim  previous  disturbances. 
Such  plan  would  have  to  be  submitted 
within  one  year  of  that  determination. 

This  section  also  gives  the  form  and 
manner  of  final  reclamation  BLM 
expects  at  the  end  of  mineral  activities, 
including  restoration  of  natural 
processes  and  historic  and  scenic 
conditions  to  the  extent  economically 
and  technologically  practicable. 

Section  3826.21 1  Am  I  Responsible  for 
Damage  to  Federal  Lands  Caused  by  My 
Mineral  Activities? 

Proposed  43  CFR  3826.211  would 
clarify  that  you  are  responsible  for 
damages  or  adverse  effects  upon  the 
Federal  lands  within  the  Bodie  Bowl 
resulting  from  a  failure  to  comply  with 
your  approved  plan  of  operations. 

Bonds  and  Financial  Guarantees 

Section  3826.310    Do  I  Need 
Reclamation  and  Performance  Bonds  To 
Conduct  My  Mineral  Activities? 

This  section  establishes  the  form  and 
type  of  bonds  and  Hnancial  instruments 
that  the  BLM  will  accept  for  plan  of 
operations  bonds,  and  gives  the  terms 
and  conditions  to  be  applied  to  such 
bonds.  If  BLM  finalizes  the  proposed 
amendment  to  43  CFR  part  3800, 
subpart  3809  (see  56  FR  31602  (July  11, 
1991))  before  this  rulemaking  is 
completed,  the  final  Bodie  rule  would 


incorporate  the  new  bonding 
requirements  of  that  subpart,  unless, 
based  on  public  comments.  BLM 
decides- not  to  do  so. 

Prohibited  Acts.  Penalties,  and 
Enforcement 

Section  3826. 410     What  if  I  Fail  To  ' 
Comply  With  These  Regulations? 

This  section  explains  the  action  that 
BLM  will  take  when  an  operator  foils  to 
comply  with  these  regulations.  It 
specifies  the  procedures  for  service  of  a 
notice  of  noncompliance,  the  contents 
of  such  notices,  and  the  consequences  of 
the  failure  to  comply.  For  instance,  a 
record  of  noncompliance  (one  or  more 
outstanding  uncorrected  notices  of 
noncompliance)  will  subject  the 
operator/claimant  to  a  suspension  or 
revocation  of  his  plan  of  operations 
under  43  CFR  3826.160  and  possible 
forfeiture  of  the  bond  or  other  financial 
guarantee  by  BLM  to  implement  the 
corrective  action  sf)ecified  in  the 
notice(s)  of  noncompliance. 

Section  3826.420    What  Acts  Am  I 
Prohibited  From  Taking? 

This  section  lists  the  actions  or  lack 
of  action  which  are  prohibited  and  are, 
therefore,  subject  to  civil  or  criminal 
enforcement. 

Section  3826. 430    Will  I  Be  Penalized  if 
I  Commit  a  Prohibited  Act? 

This  section  describes  the  civil  and 
criminal  penalties  BLM  may  impose  if 
you  knowingly  and  willfully  engage  in 
a  prohibited  act  or  knowingly  and 
willfully  violate  any  requirement  of 
proposed  43  CFR  part  3820,  subpart 
3826.  The  criminal  penalties  described 
in  this  section  are  fi*om  the  Sentencing 
Reform  Act  of  1994,  as  amended  (18 
U.S.C.  3551  et  seq.],  for  Class  A 
misdemeanors  under  that  Act. 
Violations  of  FLPMA  are  Class  A 
misdemeanor  under  that  Act.  Class  A 
misdemeanors  under  the  Sentencing 
Reform  Act,  as  amended,  provides  for 
fines  of  up  to  $100,000  for  individuals 
and  $200,000  for  organizations,  or  for 
imprisonment  of  individuals  for  not  to 
exceed  one  year,  or  both.  For  paragraph 
(c)  a  conviction  under  the  False  Claims 
Act,  18  U.S.C.  1001,  is  a  Class  E  felony 
under  the  Sentencing  Reform  Act  of 
1994.  The  penalty  is  a  fine  of  $250,000 
or  imprisonment  for  up  to  five  years,  or 
both. 

Appeals 

Section  3826.510    What  if  I  Disagree 
With  a  Decision  Made  Under  This 
Subpart? 

This  section  explains  where  to  find 
the  administrative  and  procedural 


requirements  for  filing  a  protest  or 
appeal  to  an  adverse  decision  of  BLM 
and  cross-references  43  CFR  parts  4  and 
1840.  Proposed  paragraph  (b)  would 
specify  which  decisions  would  remain 
in  effect  during  the  periods  for  appeal 
and  during  the  pendency  of  an  appeal 
unless  a  stay  is  granted. 

IV.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  prepared  an  environmental 
assessment  (EA)  and  determined  that 
the  proposed  rule  does  not  constitute  a 
major Federalaction  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Enviroiunental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  EA  and  FONSI  are  on  file 
in  the  Administrative  Record  for  the 
proposed  rule  at  the  address  specified 
previously  (see  ADDRESSES). 

Federal  Paperwork  Reduction  Act 

This  subpart  relies  upon  previously 
approved  OMB  information  collection 
requirements  for  mining  claim  location 
and  annual  maintenance  procedures 
under  43  CFR  part  3833  (OMB  clearance 
nvunber  1004-0114);  for  plans  of 
operations  and  associated  financial 
guarantees  under  43  CFR  part  3800. 
subpart  3809  (OMB  clearance  number 
1004-0104);  and  plans  of  operations 
processing,  approval,  and  reclamation 
under  36  CFR  part  9  (OMB  clearance 
number  1024-0064).  This  proposed  rule 
does  not  contain  additional  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Regulatory  Flexibility  Act 

BLM  determined  that  the  proposed 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
There  are  only  six  mining  claimants 
present  within  the  limits  of  the 
Congressional  withdrawal,  with  the 
mineral  rights  controlled  by  or  through 
one  claimant.  Galactic  Resources,  Inc. 
No  one  can  locate  new  claims  within 
the  withdrawn  area. 

Unfunded  Mandates  Reform  Act 

BLM  has  determined  that  this 
regulation  is  not  significant  under  the 
Unfunded  Mandates  Reform  Act  of  1995 
since  it  will  not  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year. 
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This  regulation  will  not  signincantly 
or  uniquely  affect  small  governments. 

Executive  Order  12988 

The  Department  conducted  an 
Executive  Order  12988  review  of  the 
proposed  rule  and  determined  that  it 
meets  the  applicahle  standards  of 
section  3  (a)  and  (b)  of  the  Executive 
Order. 

£xecuf;ve  Order  12866 

BLM  reviewed  the  proposed  rule  and 
determined  that  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Authors 

The  principal  authors  of  this 
proposed  rule  are  Douglas  Dodge  of  the 
Bishop  Resource  Area.  Roger  Haskins  of 
the  Solid  Minerals  Croup.  Bob  Barbour 
of  the  Regulatory  Affairs  Group,  and  )oel 
Yudson  of  the  Office  of  the  Solicitor. 
Department  of  the  Interior. 

List  of  Subiects  in  43  CFR  Pari  3820 

Administrative  practice  and 
procedure.  Environmental  protection. 
Fees,  Intergovernmental  affairs,  Mines, 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Special  mining  acts. 
Surety  bonds.  Surface  management. 

Dated:  October  2.  1996. 
Sybria  V.  Baca. 

Deputy  Assistant  Secretary — Land  and 
S4inerals  Management 

For  the  reasons  discussed  above  43 
CFR  part  3820  is  proposed  to  be 
amended  as  follows: 

PART  3820-AREAS  SUBJECT  TO 
SPECIAL  MINING  LAWS 

1.  The  authority  citation  for  part  3820 
is  revised  to  read  as  follows: 

Authoriry:  Sees  1001-1007,  Pub.  L  103- 
433.  108  Stat  4509:  30  U.S.C.  22  et  seq.  43 
use  1701  etseq 

2.  Subpart  3826.  consisting  of  §3826.1 
through  3826.510,  is  added  to  read  as 
follows: 

Subpart  3820— Sodte  Bowl,  CaNfomta: 
Surlaoo  Management 

Introduction  and  G«neraJ  Proriaions 

3826  1     What  is  the  purpose  of  this  subpart? 
3826.2     What  standards  apply  to  my  mineral 
activities  within  the  Bodie  Bowl' 

3826.4  Are  there  any  BLM  definitions  for 
the  terms  used  in  this  subp>art'' 

3826.5  What  is  the  status  of  the  Federal 
land  within  the  Bodie  Bowl? 

3826  6     Are  state  laws  applicable  to  my 
mineral  activities  within  the  Bodie 
Bowl? 


3826.7  What  asaenment  work  or  annual 
maintenance  requiremeats  apply  to  my 
mining  claims  or  sites  in  the  Bodie 
Bowl? 

3826.8  Will  the  Secretary  of  the  Interior 
issue  me  a  mineral  patent  within  the 
Bodie  Bowl? 

3826.9  Does  BLM  have  a  new  information 
collection  requirement  under  this 
subpart? 

Uaa  Aiithorixatiaa  Piecadurea 

3826. 110    Do  I  need  a  plan  of  operations 

within  the  Bodie  Bowl? 
3826.  Ill    How  do  I  obtain  access  to  my 

mining  claims  or  sites? 
3826. 1 20    How  do  I  get  my  plan  of 

operations  approved? 
3828.130    Can  I  change  my  plan  of 

operations? 
3826.140    Am  I  required  to  maintain  my 

site,  structures,  and  bcilities  during 

periods  of  non-operation? 
3826.150    Will  BLM  inspect  my  mineral 

activities? 
3826. 160    Can  BLM  suspend  or  revoke  my 

plan  of  operations  if  I  £til  to  take 

corrective  action? 
3826.170    Are  documents  I  submit  open  for 

public  inspection? 

RacUmation  of  Lands 

3826.210  Am  I  responsible  for  reclamation 
of  my  claims  or  sites? 

3826.211  Am  I  responsible  for  damage  to 
Federal  lands  caused  by  my  mineral 
activities? 

Bonda  and  Financial  Guar  an  la  ai 

3826.310     Do  I  need  a  reclamation  bond  or 
other  financial  guarantee  to  conduct  my 
mineral  activities? 

Prohibited  Acts.  Peaaitias,  and  EnCarcnMnt 

3826  410    What  if  I  fail  to  comply  with  this 

subpart? 
3826  420    What  acts  am  I  prohibited  from 

taking? 
3826  430    Will  1  be  penalized  if  I  commit  a 

prohibited  act? 

Appeals 

3826.510    What  if  I  disagree  with  a  decision 
made  under  this  subpart? 

Subpart  3826— Bodie  Bowl.  Callfomla: 
Surface  Martagement 

IntnMluction  and  General  Provisions 

13820.1    Wtiat  Is  tho  purpoae  of  this 
subpart? 

This  subpart  implements  the 
requirements  of  the  Bodie  Protection 
Act  of  1994  for  all  mineral  activities 
conducted  on  or  under  mining  claims, 
mill  sites,  or  tunnel  sites  on  Federal 
lands  within  the  Bodie  Bowl,  California 
which  result  from  the  exercise  of  valid 
existing  mineral  rights  on  unpatented 
mining  claims  or  sites.  This  subpart 
does  not  apply  to  lands  patented  under 
the  public  land  or  general  mining  laws. 


fse2ft.2    What  standarda  apply  to  my 
nwMfai  aoBvniaa  wnnai  ina  boom  uvwkt 

(a)  Your  mineral  activities  must  be 
conducted  so  as  to: 

(1)  Ensure  that  operations  and 
activities  on  mining  claims  and  sites 
within  the  Bodie  Bowl  are  conducted  in 
a  manner  consistent  with  the 
Management  Plan  for  the  Bodie  Bowl 
Area  of  Critical  Environmental  Concern; 

(2)  Avoid  adverse  effects  on  the 
historic,  cultural,  recreational,  and 
natural  resource  values  of  the  Bodie 
Bowl,  including,  but  not  limited  to 
physical  and  aesthetic  impacts  to  Bodie 
Bowl's  historical  integrity,  cultural 
values,  and  ghost  town  character:  and 

(3)  Minimize  other  adverse  impacts  to 
the  environment. 

(b)  The  regulations  at  36  CFR  9.9 
through  and  including  9.12  apply  to 
mineral  activities  upon  Federal  lands 
within  the  Bodie  Bowl,  except  as 
provided  in  this  subpart.  When 
applying  36  CFR  part  9,  the  terms  listed 
below  have  the  following  meanings: 

(1)  Regional  Director  means  District 
Manager.  BakersBeld  District  Office. 
Bureau  of  Land  Management. 

(2)  Significant  means  any  surface 
disturbance  within  the  Bodie  Bowl 
resulting  &om  mineral  activities  other 
than  casual  use  as  defined  in  43  CFR 
3809.(>-5(b). 

(3)  Statement  for  Management  means 
the  Management  Plan  for  the  Bodie 
Bowl  Area  of  Critical  Environmental 
Concern. 

(4)  Superintendent  means  Area 
Manager.  Bishop  Resource  Area,  Bureau 
of  Land  Management. 

(5)  Unit  means  the  Bodie  Bowl. 

(c)  The  regulations  in  43  CFR  subtitle 
A  and  chapter  II  of  subtitle  B,  including 
but  not  limited  to  groups  1800,  3700 
and  3800,  continue  to  apply  to  Federal 
lands  within  the  Bodie  Bowl  unless 
their  application  is  inconsistent  with 
the  provisions  of  this  subpart. 

f382e.4    Are  thars  any  BLM  daflnlUona  for 
the  tsrma  uaad  In  tMa  subpart? 

(a)  Bodie  Bowl  means  the  Federal 
lands  and  interests  in  lands  within  the 
area  generally  depicted  as  the  Bodie 
Bowl  on  the  map  dated  June  12.  1992, 
and  designated  as  the  Bodie  Bowl  by 
sections  1003  and  1004(a)  of  the  Bodie 
Protection  Act  of  1994. 

(b)  Mineral  activities  means  any 
activity  involving  mineral  prospecting, 
exploration,  extraction,  mining, 
beneficiation.  processing,  and 
reclamation. 

(c)  Valid  existing  rights  means  in 
reference  to  the  general  mining  laws 
that: 

(1)  A  mining  claim,  mill  site  or  tunnel 
site  located  on  lands  within  the  Bodie 
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Bowl  that  was  properly  located  and 
maintained  under  the  general  mining 
laws  on  or  before  October  31, 1994;  and 

(2)  (i)  As  to  any  mining  claim,  the 
claim  was  supported  by  a  discovery  of 
a  valuable  mineral  deposit  within  the 
meaning  of  the  general  mining  laws  on 
that  date,  and  that  such  claim  continues 
to  be  supported  by  such  a  discovery, 
properly  maintained,  and  otherwise 
valid; 

(ii)  As  to  any  mill  site,  the  mill  site 
was  and  still  is  being  used  or  occupied 
for  uses  reasonably  incident  to  mining 
or  milling  purposes  and  continues  to  be 
properly  maintained  and  otherwise 
valid;  or 

(iii)  As  to  any  tunnel  site,  work  on  the 
tunnel  site  was  and  is  being  performed 
with  reasonable  diligence  by  its 
proprietors,  and  continues  to  be 
properly  maintained  and  otherwise 
valid. 

f  3826.5    What  Is  the  status  Of  Federal  land 
within  the  Bodia  Bowl? 

On  October  31, 1994  the  Bodie 
Protection  Act  of  1994  withdrew  all 
Federal  land  within  the  Bodie  Bowl, 
subject  to  valid  existing  rights,  bom: 

(a)  All  entry,  location,  and  disposal 
under  the  general  mining  laws  (30 
U.S.C.  22  er  seq.); 

(b)  Leasing  nnder  the  Mineral  Leasing 
Act  (30  U.S.C.  181  et  seq.)  and  the 
Geothermal  Steam  Act  (30  U.S.C.  1001 
et  seq.y,  and 

(c)  Disposal  of  mineral  materials 
under  the  Materials  Act.of  1947  (30 
U.S.C.  601  et  seq.). 

§  3826.6    Are  state  laws  applicabia  to  my 
mineral  activities  within  the  Bodie  Bowl? 

Yes.  State  laws  and  regulations  wall 
apply  to  your  operations  on  Federal 
lands  widiin  the  Bodie  Bowl  as  long  as 
they  do  not  conflict  with  Federal  law  or 
regulation. 

S  3826.7    What  assesament  work  or  annual 
maintananca  rsqulraments  apply  to  my 
mining  claims  or  sites  in  the  Bodie  Bowl? 

If  you  hold  mining  claims  and  mill  or 
tunnel  sites  within  the  Bodie  Bowl,  you 
are: 

(a)  Prohibited  from  performing  annual 
assessment  work  under  43  CFR  part 
3850,  subpart  3851  and  must  instead  file 
an  annual  notice  of  intent  to  hold  writh 
the  BLM  under  43  CFR  part  3830, 
subpart  3833.  Under  43  CFR  3833.1- 
5(fl,  payment  of  the  $100  annual 
maintenance  fee  satisfies  the 
requirement  to  file  a  notice  of  intention 
to  hold. 

(b)  Subject  to  the  annual  $100  per 
claim  or  site  maintenance  fees  required 
under  43  CFR  part  3830,  subpart  3833. 
In  this  case,  you  must  either: 


(1)  Pay  the  maintenance  fees  to  BLM 
on  or  before  each  August  31;  or 

(2)  Apply  for  a  waiver  firom  the 
maintenance  fee  requirement  under  43 
CFR  3833.1-6(d);  denial  by  the  United 
States  of  access  to  the  mining  claims  or 
sites  concerned  will  constitute  a 
sufficient  basis  for  a  waiver.  If  you  file 

a  waiver  request  you  must  submit  the  S5 
fee  required  by  43  CFR  3833.1-6(d)(3) 
for  each  mining  claim,  mill,  or  tunnel 
site  listed  on  your  waiver  document. 
The  filing  of  a  waiver  docimient  with 
the  proper  service  charges  satisfies  the 
requirement  to  file  a  notice  of  intention 
to  hold,  and  a  separate  notice  of 
intention  to  hold  will  not  be  required  to 
be  filed  with  the  BLM. 

§3826.8  WIN  the  Secretary  of  the  Interior 
issue  me  a  mineral  patent  within  the  Bodie 
Bowl? 

The  Secretary  will  not  issue  a  mineral 
patent  within  the  Bodie  Bowl.  If  you 
have  mining  claims  within  the  Bodie 
Bowl  you  were  required  by  the  Bodie 
Protection  Act  of  1994  to  file  your 
patent  applications  on  or  before  January 
11, 1993.  BLM  records  show  that  no  one 
met  this  requirement. 

§3626.9    Doea  BLM  have  a  new 
informatton  collection  rsquirsment  under 
this  subpart? 

No  new  information  collection  is 
required  by  this  subpart  over  and  above 
what  is  already  provided  for  under  the 
current  OMB  approvals.  We  are  required 
by  the  Paperwork  Reduction  Act,  as 
amended  (44  U.S.C.  3507)  to  provide 
you  with  an  explanation  of  why 
information  contained  in  this  subpart  is 
required  of  you.  This  subpart  relies 
upon  previously  approved  OMB 
information  collection  requirements  for 
mining  claim  location  and  annual 
maintenance  procedures  under  43  CFR 
part  3830,  subpart  3833  (OMB  clearance 
number  1004-0114);  for  plans  of 
operations  and  associated  financial 
guarantees  under  43  CFR  part  3800, 
subpart  3809  (OMB  clearance  number 
1004-0104);  and  plans  of  operations 
processing,  approval,  and  reclamation 
under  36  CFR  part  9  (OMB  clearance 
number  1024-0064).  Please  refer  to  the 
referenced  CFR  parts  and  subparts  for 
the  necessary  information  collection 
disclosures  and  points  of  contact  for 
comments  on  such  information 
collections. 

Use  Authorization  Procedures 

§  3826.110  Do  i  need  a  plan  of  operations 
wlttiin  the  Bodie  Bowl? 

(a)  You  must  have  an  approved  plan 
of  operations  to  conduct  mineral 
activities  within  the  Bodie  Bowl.  You 
do  not  need  a  plan  of  operations  for 


casual  use  as  defined  in  43  CFR  3809.0- 
5(b).  BLM  will  not  approve  your  plan  of 
operations  until  the  mining  claim(s)  or 
site(s)  covered  by  your  plan  are 
determined  by  the  BLM  or  the 
Department  to  constitute  valid  existing 
rights. 

(b)  You  must  file  your  plan  of 
operations  in  accordance  with  36  CFR 
9.9.  The  following  exceptions  to  36  CFR 

9.9  apply: 

(1)  In  paragraph  (b)(5),  only  the  first 
sentence  applies; 

(2)  Para^ph  (b)(8)  does  not  apply; 
and 

(3)  Paragraph  (d)  does  not  apply. 

§3826.111    How  do  i  oMahi  accaas  to  my 
mining  claima  or  attos? 

Your  plan  of  operations  must  specify 
the  location  of  access  routes  for  mineral 
activities  and  other  purposes  necessary 
under  this  subpart.  BLM  may  require 
you  to  use  existing  roads  to  minimize 
the  number  of  access  routes,  and,  if 
practicable,  to  construct  access  roads 
writhin  a  transportation  or  utility 
corridor. 

§3826.120    How  do  I  get  my  plan  Of 
operationa  approved? 

BLM  will  process  your  plan  of 
operations  in  accordance  with  36  CFR 

9.10  except  for  the  following: 

(a)  Paragraph  (aj(l)  does  not  apply; 

(b)  The  proviso  at  the  end  of 
paragraph  (a)(3)  does  not  apply; 

(c)  Paragraph  (a)(5)  shall  not  apply; 

(d)  The  date  of  January  26, 1977  in  36 
CFR  9.10(a)(2)  and  (a)(3)  does  not  apply. 
Instead,  for  purposes  of  significant 
surface  disturbances  under  this  subpart, 
the  date  of  October  31, 1994  applies; 
and 

(e)  References  to  36  CFR  9.4  are  not 
applicable  to  this  subpart. 

§3826.130    Can  i  change  my  plan  of 
operations? 

You  can  modify,  supplement,  or 
revise  your  plan  of  ojjerations  in 
accordance  with  36  CFR  9.12,  except 
that  the  reference  in  the  last  sentence  of 
36  CFR  9.12  to  36  CFR  9.14  does  not 
apply.  Instead,  you  may  appeal  under 
43  CFR  3826.510. 

§3826.140    Am  I  required  to  maintain  my 
site,  structures,  and  facilities  during 
periods  of  non-operation? 

You  must  maintain  your  site, 
structures  and  other  facilities  in  a  safe 
condition  during  any  non-op>erating 
periods.  You  must,  after  an  extended 
period  of  non-operation  for  other  than 
seasonal  operations,  remove  all 
structures,  equipment  and  other 
facilities  and  reclaim  the  site  of 
operations,  unless  you  receive 
permission  in  writing  from  BLM  to  do 
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otherwise.  BLM  will  consider  your 
operation  complete  when  you  cease  to 
operate  for  a  period  of  12  months  or 
more.  At  that  time,  you  are  required  to 
close  and  reclaim  your  site  under  43 
CFR  3826.210.  unless  you  receive 
written  permission  from  BLM  to  do 
otherwise. 

f9S2e.1S0    WW  BLM  Inapact  my  miMrai 


BLM  will  periodically  inspect  your 
operations  to  determine  if  you  are 
complying  with  these  regulations  and 
your  approved  plan  of  operations.  You 
must  permit  BLM  access  for  this 
purpose. 

|3C2«.160    Cm  BUM  auapend  or  revelw 
my  plan  of  operations  If  I  Ml  10  Mm 
oonactlva  action? 

(a)  After  giving  you  notice  and 
opportunity  for  a  hearing,  (except  as 
provided  in  paragraph  (b)  of  this 
section),  the  BLM  may  suspend  or 
revoke  approval  of  your  plan  of 
operations  if  you  have  any  uncorrected 
noncompliance  that  violates  the  terms 
of  your  approved  or  revised  plan  of 
operation.4  or  if  you  have  uncorrected 
noncompliance  with  any  other 
provision  of  this  subpart. 

(b)  BLM  will  issue  an  order  for  the 
immediate  suspension  of  your 
operations  if  we  determine  that  such  a 
suspension  is  necessary  to  protect 
health,  safety  or  the  environment.  You 
may  not  resume  operation  until  you 
correct  the  situation  and  receive  written 
permission  from  the  BLM  to 
recommence  operations. 

f3t26.170    Are  documants  I  aulMnlt  opan 
tor  puiMc  Inapactlon? 

Any  document  you  submit  is 
available  for  public  inspection,  subject 
to  the  terms  of  43  CFR  Part  2,  the 
Interior  Depariment  rules  implementing 
the  Freedom  of  Information  Act. 

Reclamation  of  Lands 

|3a2«^10    Am  I  raaponalMa  for 
reclamation  of  my  dakna  or  aliaa? 

(a)  You  must  reclaim  Federal  lands 
affecled  by  your  mineral  activities  as 
soon  as  possible,  but  in  no  case  begin 
later  than  six  (6)  months  after 
completion  of  mining  operations.  If  your 
approved  mining,  reclamation  or 
closure  plan  has  a  specified  time  frame 
for  reclamation,  you  must  meet  that 
time  frame. 

(1)  You  must  perform  your 
reclamation  in  accordance  with  36  CFR 
9.11,  except  that  paragraphs  (a)(1).  (a) 
(2)(iii),  and  (c)  of  36  CFR  9. 1 1  do  not 
apply. 

(2)  You  must  to  the  extent 
economically  and  technologically 


practicable  replace  overburden  and 
spoil  material  to  restore  natural 
processes. 

(3)  You  must  return  the  area  to  a 
condition  which  does  not  )eopardize 
visitor  safety  or  public  use.  and  to  the 
extent  economically  and  technologically 
practicable  return  the  historic  and 
scenic  landscape  to  a  condition 
equivalent  to  that  which  existed  before 
your  operations. 

(b)  You  must  submit  a  reclamation 
plan  meeting  the  requirements  of 
paragraph  (a)  of  this  section  for  all 
mining  claims  or  sites  that  are 
determined  by  the  BLM  not  to  have 
valid  existing  rights.  You  will  have  six 
calendar  months  from  the  date  of  BLM's 
determination,  or,  if  that  decision  is 
appealed  under  36  CFR  3826.510  and 
upheld,  the  Department's  decision  to 
submit  a  reclamation  plan  for  your 
claims  or  sites. 

(c)  If  you  have  mining  claims  or  sites 
that  are  determined  by  BLM  or  the 
Department  to  have  valid  existing  rights 
and  do  not  plan  to  operate  on  these 
claims  or  sites  within  one  year  of  that 
determination,  you  must  submit  a 
reclamation  plan  within  one  year  of  that 
determination.  That  plan  must  meet  the 
requirements  of  paragraph  (a)  of  this 
section  for  disturt>ances  caused  by 
previous  mineral  activities. 

13626^11    Am  I  raaponalbia  tor 
Fadsrai  landa  cauaad  t>y  my  minaral 


You  are  responsible  for  any  damage  or 
adverse  effects  u|X)n  the  Federal  lands 
within  the  Bodie  Bowl  resulting  from 
your  failure  to  comply  with  the  tBrms  of 
the  approved  plan  of  operations  and/ or 
reclamation  plan. 

Bonds  and  Financial  Guarantees 

§3820.310    Do  I  naad  a  reclamation  bond 
or  other  financial  guaranlaa  to  conduct  my 


(a)  Before  you  begin  any  surface 
disturbance  under  your  plan  of 
operations,  you  must  submit  and  obtain 
approval  for  a  financial  guarantee 
meeting  the  requirements  of  43  CFR 
3809.1-9.  In  addition  to  the  types  of 
bonds  listed  in  43  CFR  3809.1-9,  you 
may  file  an  irrevocable  letter  of  credit 
acceptable  to  BLM.  Your  financial 
guarantee  must  be  sufficient  in  amount 
to  cover  the  estimated  cost  of  full 
reclamation  under  your  approved 
reclamation  plan.  You  must  file  your 
financial  guarantee  in  the  California 
State  Office  of  the  Bureau  of  Land 
Management. 

(b)  If  you  revise  or  supplement  your 
approved  plan  of  operations  in 
accordance  with  §  3826.130,  BLM  will 
adjust  the  amount  of  the  financial 


guarantee  to  conform  to  the  modified 
plan  of  operations. 

(c)  BLM  may  review  the  amount  of  the 
bond  and  make  an  adjustment  based 
upon  the  outcome  of  our  review. 

Prohibited  Acts,  Penaitias,  and 
Enforcamant 

I382B.410    VVhatlflfaitooonvlywtlMMe 
audpan? 

(a)  If  you  fail  to  comply  BLM  may 
send  you  a  notice  of  noncompliance. 
BLM  will  serve  a  notice  of 
noncompliance  either  by: 

(1)  Personal  service  (delivery)  to  you 
or  your  authorized  a^ent  of  record;  or 

(2)  Certified  or  registered  mail,  return 
receipt  requested. 

(b)  The  notice  of  noncompliance  will 
specify: 

(1)  The  regulation  you  violated; 

(2)  The  corrective  action  you  must 
take;  and 

(3)  How  much  time  you  have  to  take 
the  corrective  action. 

(c)  Failure  to  take  the  necessary 
corrective  actions  within  the  specified 
time  frame  may  subject  you  to: 

(1)  A  court  order  enjoining 
continuation  of  operations; 

(2)  Penalties  specified  under  43  CFR 
3826.430: 

(3)  A  record  of  noncompliance; 

(4)  A  suspension  or  revocation  of  your 
plan  of  operations,  in  accordance  with 
§3826.160;  and 

(5)  Forfeiture  of  your  bond  or  other 
financial  guarantee  by  BLM  to 
implement  the  corrective  actions 
required  in  the  notice  of 
noncompliance. 

13826.420    What  acts  am  I  prohlbltad  from 
taking? 

You  must  not: 

(a)  Conduct  mineral  activities  without 
the  approved  plan  of  operations 
required  in  43  CFR  part  3800.  subpart 
3809  and  43  CFR  3826.110. 

(b)  Fail  to  comply  with  a  notice  of 
noncompliance  issued  under  43  CFR 
3826.410.  unless  BLM  extends  the  time 
frame  or  otherwise  modifies  in  writing 
the  requirements  set  forth  in  your  notice 
of  noncompliance. 

(c)  Fail  to  complete  reclamation 
required  in  your  approved  plan  of 
operations  and  43  CFR  3826.210. 

(d)  Fail  to  allow  insf>ection  of  your 
mineral  activities  by  BLM  under  43  CFR 
3826.150. 

(e)  Conduct  operations  which  use 
cyanide  or  other  leachates  not  described 
in  the  approved  plan  of  operations 
reouired  by  43  CFR  3826.110. 

(f)  Conduct  operations  without  a 
financial  guarantee  accepted  by  BLM 
under  43  CFR  3826.310. 

(g)  Fail  to  prevent  adverse  effects  to 
the  historical,  cultural,  recreational  or 
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natural  resource  values  under  43  CFR 
3826.2. 

(h)  Fail  to  notify  BLM  of,  and  leave 
intact,  newly  discovered  cultural 
resources  as  required  under  43  CFR 
3826.2  (incorporating  the  relevant  terms 
of  36  CFR  9.10). 

(i)  Fail  to  protect  or  report  damage  to 
survey  and  other  monuments  as 
required  imder  43  CFR  3826.2 
(incorporating  the  relevant  terms  of  36 
CFR  9.10). 

(j)  Fail  to  mark  hazardous  sites  or 
conditions  resulting  from  operations  as 
required  under  43  CFR  3826.2 
(incorporating  the  relevant  terms  of  36 
CFR  9.10). 

(k)  Fail  to  reclaim  operations 
following  an  extended  period  of  non- 
operations  as  required  by  43  CFR 
3826.210. 

(1)  Submit  false  or  fictitious 
information  or  other  misrepresentation. 

13826.430    Willi  be  panaHzed  if  I  commtt 
a  prohlbltad  act? 

(a)  If  you  knowingly  and  willfully 
commit  one  or  more  of  the  prohibited 
acts  listed  in  43  CFR  3826.420  or 
knowingly  and  willfully  violate  any 
other  requirement  of  this  subpart  you 
are  subject  to  criminal  prosecution  on 
each  o^ense.  Upon  conviction,  if  you 
are  an  individual,  you  will  be  subject  to 
a  fine  of  not  more  than  $100,000,  or  the 
alternate  fine  provisions  of  18  U.S.C. 
3571,  or  imprisoned  for  no  more  than 
twelve  months,  or  both. 

(b)  Any  organization  that  knowingly 
and  willfully  commits  one  or  more  of 
the  prohibited  acts  of  43  CFR  3826.420 
or  violates  any  other  requirement  of  this 
subpart  is  subject  to  criminal 
prosecution  on  each  offense.  If 
convicted,  the  organization  will  be 
subject  to  a  fine  of  not  more  than 
$200,000,  or  the  alternate  fine  provided 
for  in  the  applicable  provisions  of  18 
U.S.C.  3571. 

(c)  For  each  offense  arising  under  18 
U.S.C.  1001,  persons  or  organizations 
committing  the  offense  may  be  fined 
$250,000  or  imprisoned  for  up  to  5 
years,  or  both. 

Appeals 

|382flL5lO   WhatlfldiaagrMwWia 
daciaion  mada  under  tliis  aubpart? 

(a)  Any  party  who  is  adversely 
afiiBcted  by  decision  made  by  BLM 
under  this  subpart  may  appeal  the 
decision  in  accordance  with  parts  4  and 
1840  of  this  title. 

(b)  Decisions  issued  under  43  CFR 
3826.160(b)  which  order  the  immediate 
suspension  of  your  operations  wrill  go 
into  effect  immediately  and  will  remain 
in  effisct  while  appeals  are  pending 


unless  a  stay  is  granted  in  accordance 
writh  43  CFR  4.21(b). 

IFR  Doc.  96-28482  Filed  11-7-96;  8:45  am] 
aaiJNQ  CODE  431  o-a4-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[Docket  No.  961030300-6300-01;  i.D. 
1016960] 

RIN0648-AJ30 

Magnuson  Act  Provisions;  Essentiai 
Fish  Hat>itat  (EFH) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

SUMMARY:  NMFS  is  in  the  process  of 
developing  guidelines,  by  regulation,  to 
implement  the  requirements  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  mandated 
by  the  Sustainable  Fisheries  Act.  These 
guidelines  would  assist  Fishery 
Management  Councils  (Councils)  in  the 
description  and  identification  of 
essential  fish  habitat  (EFH),  including 
adverse  impacts  on  EFH,  in  fishery 
management  plans  (FMPs)  and  in  the 
consideration  of  actions  to  conserve  and 
enhance  EFH.  NMFS  invites  interested 
persons  to  submit  written  comments, 
information,  and  suggestions  on  all 
aspects  of  the  EFH  mandate.  Comments 
fixim  Councils,  interstate  fishery 
management  commissions,  state  fishery 
management  agencies,  commercial  and 
recreational  fishing  interests, 
environmental  groups,  and  other 
interested  parties  are  of  particular 
interest. 

DATES:  Written  comments  must  be 
received  on  or  before  December  9, 1996. 
ADDRESSES:  Comments  should  be  sent  to 
the  Director,  Office  of  Habitat 
Conservation,  Attention:  EFH,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3282. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
R  Crockett,  410-267-5672. 
8UPPL£MENTARY  INFORMATION:  NMFS 
invites  comments  and  information  that 
wrill  assist  with  the  implementation  of 
the  new  Magnuson-Stevens  Act  (16 
U.S.C.  1801  et  seq.)  mandates  to:  (1) 
Develop  guidelines  to  assist  Councils  in 


the  description  and  identification  of 
EFH  (including  adverse  impacts,  and 
conservation  and  enhancement  actions) 
for  fisheries  managckl  by  any  Council; 
(2)  develop  and  provide  information 
and  recommendations  to  the  Councils  to 
assist  in  the  identification  of  EFH  in 
FMPs,  adverse  impacts  to  EFH 
(including  adverse  im{>acts  from 
fishing),  and  actions  to  ensure  the 
conservation  and  enhancement  of  EFH; 
and  (3)  recommend  conservation  and 
management  measures  for  actions 
imdertaken  by  any  state  or  Federal 
agency  that  would  adversely  affiect  any 
ETH.  NMFS  is  soliciting  information  on 
the  habitat  requirements,  including  the 
EFH,  of  fish  sp>ecies  managed  under  the 
Magnuson-Stevens  Act  and  the 
distribution  of  those  habitats.  NMFS  is 
also  soliciting  information  on  the  threats 
to  EFH  (including  threats  from  fishing 
activities),  the  distribution  of  those 
threats,  ways  to  prevent  or  mitigate  the 
adverse  impacts  of  those  threats,  and 
ways  to  conserve  and  enhance  EFH. 

Background 

The  Sustainable  Fisheries  Act,  among 
other  mandates,  requires  the  Secretary 
of  Commerce  (Secretary),  acting  through 
NMFS,  to  carry  out  a  number  of 
activities  to  describe,  identify,  conserve, 
and  enhance  EFH.  Below  is  a  summary 
of  the  new  EFH  mandates  of  the 
Magnuson-Stevens  Act. 

Definition  of  EFH 

EFH  is  defined  as  "those  waters  and 
substrate  necessary  to  fish  for  spawning, 
breeding,  feeding,  or  growth  to 
maturity." 

Contents  of  FMPs 

Several  provisions  were  added  to 
section  (16  U.S.C.  1853(a)(7))  requiring 
that  FMPs  describe  and  identify  EFH  for 
the  fishery  based  on  guidelines 
established  by  the  Secretary  under 
section  (16  U.S.C.  1855(b)(1)(A)).  FMPs 
are  also  required  to  minimize  the 
adverse  effects  on  EFH  caused  by 
fishing,  to  the  extent  practicable. 
Finally,  FMPs  should  identify  other 
actions  that  encourage  the  conservation 
and  enhancement  of  EFH. 

Actions  by  the  Secretary 

•  Develop  guidelines,  by  regulation,  to 
assist  the  Councils  in  the  description 
and  identification  of  EFH  (including 
adverse  im[>acts)  in  FMPs,  and 
conservation  and  enhancement 
measures  of  such  habitat,  within  6 
months  of  the  date  of  enactment  of  the 
Ma^uson-Stevens  Act. 

•  Provide  each  Council,  after 
consulting  with  the  fishing  industry, 
with  recommendations  and  information 
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regarding  each  fishery  under  that 
Council's  authority  to  assist  in  the 
identification  of  EFH.  adverse  impacts 
to  EFH.  and  actions  to  ensure 
conservation  and  enhancement  of  that 
habitat. 

•  Review  programs  administered  by 
NMFS  and  ensure  that  any  relevant 
programs  further  the  conservation  and 
enhancement  of  EFH. 

•  Provide  information  to  other  Federal 
agencies  to  further  the  conservation  and 
enhancement  of  EFH 

•  Recommend  conservation  measures 
for  any  action  undertaken  by  any  state 
or  Federal  agency  that  would  adversely 
affect  any  EFH. 

Actions  by  the  Councils 

•  The  Councils  are  required  to  submit 
FMP  amendments  to  the  Secretary  to 
implement  the  EFH  and  other  new  FMP 
requirements  not  later  than  24  months 


af^er  the  date  of  enactment  of  the 
Magnuson-Stevens  Act. 

•  Councils  may  comment  on  and 
make  reconunendations  to  the  Secretary 
and  any  Federal  or  state  agency 
concerning  any  activity,  or  proposed 
activity,  autborized.  funded,  or 
undertaken  by  any  Federal  or  state 
agency  that  may  affect  tbe  habitat, 
including  EFH.  of  a  fishery  under  its 
authority. 

•  The  Councils  must  comment  on  and 
make  recommendations  to  the  Secretary 
and  any  Federal  or  state  agency 
concerning  an  activity  that  is  likely  to 
substantially  affect  the  habitat, 
including  EFH.  of  an  anadromous 
fishery  resource. 

Actions  Required  of  Other  Federal 
Agencies 

•  Federal  agencies  must  consult  with 
the  Secretary  with  respect  to  any 
activity,  er  proposed  activity. 


authorized,  funded,  or  undertaken  by 
the  agency  that  may  adversely  impact 
EFH. 

•  Within  30  days  of  receipt  of  a 
recommendation.  Federal  agencies  are 
required  to  provide  the  Secretary  and 
any  Council  that  comments  on  an 
activity,  or  proposed  activity,  with  a 
written  description  of  the  measures 
proposed  by  the  agency  for  avoiding, 
mitigating,  or  offsetting  the  impact  of 
the  activity  on  EFH.  If  this  response  is 
inconsistent  with  the  recommendations 
of  the  Secretary,  the  agency  must 
explain  that  inconsistency. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  4.  1996. 
Relland  A.  Sdunitten. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(PR  Doc  96-28791  Filed  11-7-96;  8:45  ami 
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DEPARTMEHT  OF  AGRICULTURE 

Office  of  the  Secretary 

Memisers  of  Performance  Review 
Boards 

AQENCY:  U.S.  Department  of  Agriculture. 
ACTKSN:  Notice. 

SUMMARY:  This  notice  announces  the 
appointment  of  members  of  the 
Performance  Review  Boards  (PRBs)  for 
the  U.S.  Department  of  Agriculture 
(USDA).  The  USDA  PRBs  provide  fair 
and  impartial  review  of  Senior 
Executive  Service  (SES)  performance 
appraisals  and  make  recommendations 
to  the  Secretary  of  Agriculture, 
regarding  final  performance  ratings, 
performance  awards,  pay  adjustments, 
and  Presidential  Rank  Awards  for  SES 
members. 

EFFECTIVE  DATE:  November  8, 1996. 
FOR  FURTHER  lf«=ORMATION  CONTACT: 
Barbara  Holland,  Executive  Resources 
and  Services  Division,  Departmental 
Administration  Management  Services, 
U.S.  Department  of  Agriculture,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250,  (202)  720-6047. 
SUPPLEMENTARY  INFORMATION:  The 
publication  of  PRB  membership  is 
required  by  Section  4314(c)(4)  of  Title  5, 
U.S.C.  The  following  membership  list 
represents  a  standing  register,  from 
which  specific  PRBs  will  be  constituted. 
Ackerman,  Kenneth  D. 
Acord,  Bobby  R. 
Ahalt,  J.  Dawson 
Ahl,  Alwynelle  S. 
Aldaya,  George  W. 
Allen,  Richard  Dean 
Alspach,  David  B. 
Amontree,  Thomas  S. 
Anderson,  Margot  H. 
Andre,  Pamela  Q. 
Andreuccetti,  Eugene  E. 
Army,  Thomas  J. 
Arnold,  Richard  W. 
Arnold! ,  Joan  M.  "  .       ' 

Ashworth,  Warren  R. 


Atienza,  Mary  E. 
Baker,  James  Robert 
Bange,  Gerald  A. 
Barrett  Jr,  Fred  S. 
Bartuska,  Ann  M. 
Bauer  IE,  Heniy  A. 
Bay,  Donald  M. 
Beauchamp,  Craig  L. 
Beck,  Richard  H. 
Berg,  Joel  S. 

Betschart,  Antoinette  A. 
Billings,  Greg  T. 
Billy,  Thomas  J. 
Blackburn,  Wilbert  H. 
Booth,  Jerry  J. 
Bosecker,  Raymond  Ronald 
Bosworth,  Dale  N. 
Bottum,  John  S. 
Braley,  George  A. 
Breeze,  Roger 
Bryant,  Arthur  Ray 
Buisch,  William  W. 
Buntain,  Bonnie  J. 
Buntrock,  Grant  B. 
Bui4ee,  Brian  E. 
Bums,  Denver  P. 
Burse  Sr,  Luther 
Burt.  John  P. 
Campbell,  Arthur  C. 
Carey,  Ann  E. 
Carey,  Priscilla  B. 
Carpenter,  Barry  L. 
Cartwright  Jr,  Charles  W. 
Chambliss,  Mary  T. 
Cherry,  John  P. 
Clayton,  Kenneth  C. 
Cohen,  Kenneth  E. 
Collins,  Keith  J. 
Comanor,  Joan  M. 
Connelly,  Kathleen  H. 
Conrad,  Virgil  L. 
Conway,  Roger  K. 
Conway,  Thomas  V. 
Cooksie,  Carolyn  B. 
Coulter,  Kyle  Jane 
David  Irwin  T. 
Dewhurst,  Stephen  B. 
Dittrich,  Suzette  M. 
Dooms,  Elnora  C. 
Drazek,  Paul  A. 
Duesterhaus,  Richard  L. 
Duncan,  Charles  N. 
Duncan  III,  John  P. 
Dunkle,  Richard  L. 
Ebbitt,  James  R. 
Elder,  Alfred  S. 
Elias,  Thomas  S. 
Ellis,  Joanne  H. 
Estill,  Elizabeth 
Evans,  Gary  R. 
Evans,  Reba  P. 
Fishman,  Michael  E. 


Fleischman,  Joyce  N. 
Fowler,  Jerry  L. 
Franco,  Robert 
Franks  Jr,  William  Jesse 
Frazier,  Gregory 
Gadt,  Larry  O. 
Galvin,  Timothy  J. 
Gardner  Jr,  William  Earl 
Geasler,  Mitchell  Ray 
Gelburd,  Diane  E. 
Gerloff,  Eldean  D. 
Giles,  Jane  L. 
Gil  lam.  Bertha  C. 
Gippert,  Michael  J. 
Gipson,  Chester  A. 
Glavin,  Margaret  Agnes 
Glotfelty,  Charles  H. 
Golden,  John 
Golodner,  Adam  M. 
Greene,  Frank  C. 
Greenshields,  Bruce  L. 
Grundeman,  Arnold  James 
Gugulis,  Katherine  C. 
Guldin,  Richard  W. 
Hadlock,  Earl  C. 
Hagy  ffl,  William  F. 
Hall,  David  C. 
Hall,  John  W. 
Hamilton,  Thomas  E. 
Hardy  Jr,  Leonard 
Harrington  Jr,  Rube 
Harris,  Sharron  L. 
Hatamiya,  Lon  S. 
Hatcher,  Charles  F. 
Havlik,  William  J. 
Hayes,  Paula  F. 
Hebert,  Thomas  R. 
Hefferan,  Colien  J. 
Henneberry,  Thomas  J. 
Hessel,  David  L. 
Hicks,  Vicki  J. 
Hill,  Ronald  W. 
Hobbie,  Mary  Kyle 
Hobbs,  Alma  C. 
Hobbs,  Ira  L. 
Holbrook,  David  M. 
HoUingsworth,  Jill  M. 
Holman,  Pred  Dwight 
Horn,  Floyd  P. 
Homer,  Withers  G. 
House,  Carol  C. 
Hudnall  Jr,  William  J. 
Hueston,  William  D. 
Husnik,  Donald  F. 
Jackson,  Ruthie  F. 
Jackson,  Yvette  S. 
Jacobs,  Robert  T. 
Jakub,  Lawrence  M. 
Janik,  Phillip  J. 
Johnsen,  Peter  B. 
Johnson,  Allan  S. 
Johnson,  Judith  K. 
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fohnson,  Pniil  VVosley 
lohiisoii.  Phyllis  K. 
lordan,  lohn  F 
foslin,  Rob»irt  C 
lung,  Christine  M. 
Kni5;er  Jr.  Hurold  F 
Kaplan.  Dennis  [.. 
Keeffw.  Mary  Ann 
Koeney,  Rotwrt  C. 
Keith,  RiKierick 
Kelly,  lames  Michael 
Kelly,  Michael  W 
Kennedy.  Kileen  T 
Kennedy.  Maureen  Ann 
Kin){,  lanet  ('.. 
Kin^,  R.  Alan 
Kin^  |r.  Fd^ar  C 
Knipling,  Kdward  U. 
Kiihn,  Betsy  A. 
Kronenberxer  |r,  [Jonald  R. 
lister,  Danny  K. 
Ijiverty  |r,  Robert  L. 
l,awin.  Mary  )u 
Lee,  Warren  M 
Leo,  |os«ph  |. 
I.eonhardt.  Barbara  A 
l,ewis,  Davi<i  N 
l^iwis,  Sherman  L. 
l^wis  |r,  Robert 
Lilja,  |ani(»  (irassmuck 
Linden.  Ralph  A. 
Little,  lames  R. 
l^ng.  Richard  D 
Luchsinger.  I')onald  W 
Ludwix,  William  K. 
[.u){o,  Ariel  E. 
Luken.  Bonnie  L. 
Macias,  Cheryl  L. 
Maloney.  Kathryn  P 
Manninx,  Amanda  Dew 
MarKheim.  Ciarv  A. 
Martin.  Christopher  |. 
Martinez,  Wilda  H 
Matz.  Deborah 
Maiipin,  Cary  T. 
Mazie.  Sara  M 
M<:Cleese,  William  L. 
M(.<'utc;heon,  lohn  W 
McDon.ild.  Stephen  K 
McDougie,  lanice  H 
McKee,  Richard  M. 
Medley,  Terrv  L. 
Mendel in^,  William  L. 
Mezamis,  VaUlis  E. 
Miller,  Charles  R. 
Mills,  Thomas  |. 
Mina,  Mark  T 
Montoya,  David  F 
Miirrell.  Kenneth  Q. 
Nelson.  Robert  D 
Nelson.  Robert  Dale 
Nervi^,  Robert  M 
Newman.  Richard  CWell 
Nordstrom,  (iarv  R 
Novak,  |on  F. 
OBrien,  Patrick  Michael 
(Xwrlander,  Herbert 
Offutt,  Susan  F 
Ohier,  Barry  A 


Oneil,  Barbara  T. 
Oneth.  Harry  W. 
Onstad,  Charles  A. 
Orr.  David  M. 
Osfjood,  Barbara  T. 
Otto,  Ralph  A. 
Parry  |r,  Richard  M. 
Pearson,  lames  E. 
Peer,  Wilbur  T. 
Perry,  |ames  P. 
Peters,  Robert 
Peterson,  Kenneth  R. 
Phipps,  Martha  W. 
Potts,  Janet  S. 
Powers,  loseph  A. 
Powers,  Judy  M. 
Pn:hal.  Robert  I. 
Pnicha,  John  C. 
Purraill.  Robert  L. 
Pytel.  Christine 
Radioff,  David  L. 
Rains.  Michael  T. 
Rawls,  Charles  R. 
Read.  Hershel  R. 
Reed,  Anne  F  T. 
Reed,  Craig  A. 
Reed,  Pearlie  S. 
Reginato.  Robert  |. 
Reimers,  Mark  A. 
Reynolds,  Gray  F. 
Reynolds,  lames  R. 
Rhoades,  |ames  D. 
Riemenschneider.  Robert  A. 
Risbrudt,  Christopher  D. 
Robertson.  Georye  S. 
Robinson,  Bobby  H. 
Rockey,  Sarah  |. 
Rothbart.  Herbert  L. 
Roussopoulos.  Peter  |. 
Salwasser,  Harold  James 
Satterfield.  Steven  E. 
Sf;hipper  Ir,  Arthur  L. 
St;hroedor,  |ames  W. 
S<:hroeter,  Richard  B. 
S<:huma<:her  |r,  August 
vS<:hwalbe,  Charles  P. 
Schwindaman,  Dale  F. 
Segal,  ludith  A. 
Ses<;o,  lerry  A. 
Sexton,  Thomas  |. 
Seymour.  Carol  M. 
Shackelford.  Parks  D. 
Shands,  Henry  L. 
Shipman,  David  R. 
Simmons,  Robert  M. 
Skeen,  David 
Smith,  Dallas  R. 
Smith,  Katherine  R. 
Smith,  Peter  Francis 
Smythe,  Richard  V. 
Sommers,  William  T. 
Soper  |r,  Richard  S. 
Space,  lames  C. 
.Spence.  |oseph 
Spory,  Gene  P. 
Sprague.  G.  Lynn 
Squollati,  Clarence  P. 
St  lohn,  ludith  B. 
Steele,  W  Scott 


Stencei  III.  John 
Stewart,  Ronald  E. 
Stockton  Jr.  Blaine  D. 
Stolfa.  Patricia  F. 
Stommes.  Eileen  S. 
Strating,  Alfred 
Stuber.  Charles  W. 
Tanner.  Steven  N. 
Tatum,  James  E. 
Taylor,  Michael  R. 
Tharrington.  Ronnie  O. 
Thiermann.  Aieiandro  B. 
Thomas.  Irving  W. 
Thomas.  Jack  W. 
Thompson.  Clyde 
Thompson.  Paul  E. 
Thornton.  Samuel  E. 
Torres.  Alfonso 
Torgerson,  Randall  E. 
Towns,  Eleanor  R. 
Tuchmann.  E.  Thomas 
Turner,  James  R. 
Twining.  Hollace  L. 
Unger,  David  C. 
Vail,  Kenneth  H. 
Valsing.  D.  Charles 
Van  Klaveren,  Richard  W. 
Van  Schilfgaarde,  Jan 
Verble.  Sedelta  D. 
Vogel,  Frederic  A. 
Vogel,  Ronald ). 
Vonk,  Jeffrey  Ronald 
Wachs,  Lawrence 
Wachsmuth,  Ina  K. 
Wagner.  Lynnett  M. 
Walker.  Larry  A. 
Walsh.  Thomas  M. 
Walton,  Thomas  E. 
Watkins,  Dayton ). 
Watkins,  Shirley  R. 
Weber.  Barbara  C. 
Wetier,  Bruce  R. 
Weber,  Thomas  A. 
White.  Evelyn  M. 
White  Jr.  T.  Kelley 
Whiteman.  Glenn  D. 
Whitmore.  Charles 
Wilcox.  Sterling  J. 
Wilds  Jr.  Jetie  B. 
Williams.  John  W. 
Williams,  Robert  W. 
Wtlliamson,  Robert  L. 
Wilson.  Edward  M. 
Witt,  Timothy  Blaine 
Woteki.  Catherine  E. 
Wright.  Lloyd  E. 
York.  Phyllis  B. 
Young  Jr.  Robert  W. 
Zellers,  Phillip 
2Lom,  Frances  E. 

Dated:  November  4,  1996. 
Richard  E.  Rominger. 

Deputy  Secretary. 

(PR  Doc.  96-28694  Filed  ll-7-«6;  8:45  am| 
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Agricultural  Research  Service 

Notice  of  Request  for  Reinstatement, 
With  Change,  of  a  Previously 
Approved  Collection  for  Which 
Approval  Has  Expired 

agency:  Agricultural  Research  Service. 

USD  A. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Agricultural 
Research  Service's  intent  to  request 
reinstatement,  with  change,  of  a 
previously  approved  collection,  the 
Continuing  Survey  of  Food  Intakes  by 
Individuals,  for  which  approval  has 
expired. 

DATES:  Comments  on  this  notice  must  be 
received  65  days  after  date  of 
publication  to  be  assured  of 
consideration. 

ADOmONAL  INf  ORMATION  OR  COMMENTS: 
Contact  Alanna  J.  Moshfegh.  Research 
Leader.  Food  Surveys  Research  Group, 
Beltsville  Human  Nutrition  Research 
Center,  Agricultural  Research  Service, 
U.S.  Department  of  Agriculture.  4700 
River  Road,  Unit  83.  Riverdale,  MD 
20737,(301)734-8457. 

SUPPLEMENTARY  INFORMATION: 

Title:  Continuing  Survey  of  Food 
Intakes  by  Individuals. 

OMfl  Number.  0518-0020. 

Expiration  Date  of  Approval:  January 
31.  1997. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection,  the  Continuing  Survey  of 
Food  Intakes  by  Individuals,  for  which 
approval  has  expired. 

Abstract:  USDA  has  been  conducting 
nationwide  food  surveys  since  the 
1930's  as  one  means  of  fulfilling  its 
responsibility  to  ensure  the  health  and 
well-being  of  Americans  through 
improved  nutrition.  USDA  food 
consumption  surveys  measure  the  levels 
and  shifts  in  the  food  and  nutrient 
content  and  the  nutritional  adequacy  of 
U.S.  diets  over  time,  and  provide  other 
information  pertinent  to  understanding 
diets  and  their  determinants. 

The  Continuing  Survey  of  Food 
Intakes  by  Individuals  (CSFII)  is  a  major 
component  of  the  National  Nutrition 
Monitoring  and  Related  Research 
Program  (NNMRRP),  established  by  the 
National  Nutrition  Monitoring  and 
Related  Research  Act  of  1990  (P.  L.  101- 
445).  The  CSFII  addresses  the 
requirement  of  the  1990  Act  for 
continuous  monitoring  of  the  dietary 
and  nutritional  status  of  the  U.S. 
population  and  trends  with  respect  to 


such  status  by  obtaining  information  on 
food  intakes  by  individuals.  For  the 
CSFII,  one  national  sample  of  persons 
from  all  income-  and  low-income  (130 
percent  of  Federal  Poverty  guidelines  or 
less)  households  is  drawn  from  the  50 
States  and  Washington,  D.C.  Another 
component  of  the  NNMRRP,  the  Diet 
and  Health  Knowledge  Survey  (DHKS), 
is  included  in  the  CSni.  The  DHKS  is 
the  Tirst  national  survey  designed  so  that 
data  on  individuals'  attitudes  and 
knowledge  about  nutrition  and  health 
can  be  linked  directly  to  data  on  their 
food  and  nutrient  intakes. 

The  primary  public  policy 
applications  of  USDA's  food 
consumption  survey  data  include 
evaluating  the  adequacy  of  American 
diets  in  relationship  to  scientific  and 
Federal  dietary  recommendations  and 
goals.  Other  applications  include 
monitoring  the  dietary  status  of  at-risk 
population  subgroups  including 
children,  the  elderly,  low-income,  etc.; 
assessing  the  nutritional  impact  of 
Federal  food  assistance  programs; 
estimating  exposure  to  pesticide 
residues,  food  additives,  and 
contaminants;  monitoring  and 
evaluating  food  use  across  the 
population  specifically  as  it  relates  to 
food  safety  issues;  developing  food 
fortification,  enrichment,  and  labeling 
policies  and  assessing  the  nutritional 
impact  of  those  policies;  and  assessing 
demand  for  agricultural  products. 

Timely  food  consumption  data  in  an 
electronic,  user-friendly  format  is  a  goal 
essential  for  meeting  the  information 
needs  of  these  applications.  The  first 
two  years  of  the  next  CSFII  are 
anticipated  to  be  the  research, 
development,  and  testing  of  a  new 
method  to  meet  this  goal,  followed  by  a 
year  of  data  collection  at  the  national 
level  using  the  new  method. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  90  minutes  per 
response. 

iiespondenfs;  Non-institutionalized 
individuals  of  all  ages  residing  in 
private  households. 

Estimated  Number  of  Respondents: 
10,000  over  3  years. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Katherine  E.  Sykes, 
Food  Surveys  Research  Group, 
Beltsville  Human  Nutrition  Research 
Center,  Agricultural  Research  Service. 
U.S.  Department  of  Agriculture,  4700 
River  Road.  Unit  83.  Riverdale.  MD 
20737.  (301)  734-8457. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used: 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Katherine  E.  Sykes.  Food  Surveys 
Research  Group.  Beltsville  Human 
Nutrition  Research  Center.  Agricultural 
Research  Service,  U.S.  Department  of 
Agriculture,  4700  River  Road,  Unit  83, 
Riverdale.  MD  20737.  (301)  734-8457. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Beltsville,  MD,  October  29, 1996. 
K.  Damrin  Murrell, 
Director,  Beltsville  Area,  Agricultural 
Research  Service. 
[PR  Doc.  96-28782  Filed  ll»-7-96;  8:45  am] 

BILUNG  CODE  941(M»-M 


Forest  Service 

Easton  Ridge  Timber  Sale,  Wenatchee 
National  Forest,  Kittitas  County,  WA 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Cancellation  of  a  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

SUMMARY:  On  May  2,  1991,  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  Easton 
Ridge  Timber  Sale  on  the  Cle  Elum 
Ranger  District  of  the  Wenatchee 
National  Forest  was  published  in  the 
Federal  Register  (56  FR  20184).  On  June 
5,  1991,  a  revision  to  the  Notice  of 
Intent  was  printed  in  the  Federal 
Register  (56  FR  25653).  in  which  the 
comment  period  concerning  the  scope 
of  analysis  was  extended.  A  Notice  of 
Availability  for  the  draft  EIS  was 
published  in  the  Federal  Register  on 
June  5.  1992  (57  FR  24038).  Forest 
Service  has  decided  to  cancel  the  EIS 
process  for  this  proposed  action.  The 
Notice  of  Intent  is  hereby  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Floyd  Rogalski.  Cle  Elum 
Ranger  District.  803  West  Second.  Cle 
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Etilum.  Wa.shinKton  98922  or  telephone 
509-674-4411. 

Dated October  29.  1996 
CatlMniw  E.  JitophaiMoa, 

District  HariKer 

|FK  [>M,   96-28722  Kilml  1 1 -7-96.  8:45  ain| 

M.UNO  COM  S4I«-I1-II 


Stafford-Bear  Timbar  Sale.  Wanatcfiaa 
National  Foraat,  KIttttaa  County.  WA 

AOeCY:  Forest  Servi<:e.  USDA. 
ACTKM:  (Cancellation  of  a  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

summary:  On  May  2.  1991.  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  (KIS)  for  the  Stafford- 
Bear  Timber  Sale  on  the  (Me  Klum 
Kanger  District  of  the  Wenatchee 
National  Forest  was  published  in  the 
Federal  RegUter  (56  FK  20185).  Forest 
Service  has  decided  to  cancel  the 
preparation  of  an  HIS  for  this  proposed 
action.  The  Notice  of  Intent  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Floyd  Koxalski.  District 
Environmental  Ooordinator,  Cle  Elum 
Ranger  District.  80.1  West  2nd.  Cle 
Klum.  Washingtbn  98922  or  telephone 
509-874-4411 

Dated:  October  29.  1996 
Catherine  E.  Stephenson, 

District  Haiijffr 

|FR  Doc  96-28723  Filed  11 -7-96;  8:45  am) 

MUJNQ  COOl  Mia-1l-« 


Lafferty  TlmtMr  Sale.  Wenatchee 
National  Forest,  Chelan  County,  WA 

agency:  Forest  Service.  USDA. 
ACTION:  ( JinceilatioM  of  a  notice  of  intent 
to  prepare  an  unvironinental  impact 
statement. 

SUMMARY:  On  February  22.  1991,  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  [.afferly  Timber  .Sale  on  the 
Chelan  Ranger  District  of  the  Wenatchee 
National  Forest  was  published  in  the 
Federal  Rej^ister  (56  FR  7.i:i8)  A  Notice 
of  Availability  for  the  draft  EIS  was 
published  in  the  Federal  Register  on 
Augu.sf  IB.  1991  (5H  KR  40895).  Forest 
JJervicB  has  de<:ided  to  cancel  the  KIS 
pro<:ess  for  this  proposed  action.  The 
Notice  of  Intent  is  hereby  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  question.s  regarding  this 
cancellation  to  A!  Murphy.  District 
Ranger.  Chelan  Ranger  District.  Rt.  2. 
Box  880,  Chelan.  Washington  98816  or 
telephone  509-682-2576. 


Dated:  Uctober  29.  1996. 
Al  Murphy, 
District  Ranger. 

|FR  Doc.  96-28724  Filed  1 1-7-96;  8:45  am) 
■iUJNO  OOOI  M1«-ll-M 


Undercat/Pantttar  Timber  Salea, 
Wenatchee  NatfcHtal  Forest,  Chelan 
County,  WA 

AOENCY:  Forest  Service.  USDA. 
ACTION:  Cancellation  of  a  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 


summary:  On  luly  10.  1991.  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  Undercat/ 
Panther  Timber  Sales  on  the  Entiat 
Ranger  District  of  the  Wenatchee 
National  Forest  was  published  in  the 
Federal  Register  (56  FR  31372).  Forest 
Service  has  decided  to  cancel  the 
preparation  of  an  EIS  for  this  proposed 
action.  The  Notice  of  Intent  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this 
cancellation  to  Tom  Graham,  District 
Environmental  Coordinator,  Entiat 
Ranger  District,  P.O.  Box  476,  Entiat, 
Washington  98822  or  telephone  509- 
784-1511. 

Dated:  October  30.  1996. 
Karin  Whitehall, 
District  Banger 
IFR  Doc.  96-28725  Filed  11-7-96;  8:45  ami 

HUJMQ  OOOa  Mta-11-M 


Lake  Basin  ar>d  Busch  LP  Timber 
Sales,  Wenatchee  National  Forest, 
Chelan  County,  WA 

agency:  Forest  Service,  USDA. 
ACmON:  Cancellation  of  a  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 


summary:  On  March  8,  1993.  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  Lake 
Basin  and  Busch  LP  Timber  Sales  on  the 
Entiat  Ranger  Di.strict  of  the  Wenatchee 
National  Forest  was  published  in  the 
Federal  Register  (58  FR  12929).  Forest 
Service  has  decided  to  cancel  the 
preparation  of  an  EIS  for  this  proposed 
action.  The  Notice  of  Intent  is  hereby 
res<;inded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direi.t  questions  regarding  this 
cancellation  to  Tom  Graham.  District 
Environmental  Coordinator.  Entiat 
Ranger  District,  P.O.  Box  476,  Entiat. 
Washington  98822.  or  telephone  509- 
784-1511. 


Dated:  October  30.  1996. 
Karin  Whitehall, 
District  Ranger. 
|FR  Doc.  96-28726  Filed  11-7-96;  8:45  ami 

MJJNO  COM  M1»-11-M 


County  TkntMr  Sale,  Wenatchee 
National  Forest,  Yakima  and  Kittitas 
Counties,  WA 

AQBICY:  Forest  Service,  USDA. 
ACTION:  (Cancellation  of  a  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

SUMMARY:  On  March  29, 1991,  a  notice 
of  intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  Ck)unty 
Timber  Sale  on  the  Naches  Ranger 
District  of  the  Wenatchee  National 
Forest  was  published  in  the  Federal 
Register  (56  FR  13112).  A  Notice  of 
Availability  for  the  draft  EIS  was 
published  in  the  Federal  Register  on 
June  5.  1992  (57  FR  24038).  Forest 
Service  has  decided  to  cancel  the  EIS 
process  for  this  proposed  action.  The 
Notice  of  Intent  is  hereby  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Gale  Grow,  District 
Environmental  (Ikx>rdinator,  Naches 
Ranger  District,  10061  Highway  12, 
Naches,  Washington  98937  or  telephone 
509-653-2205. 

Dated:  October  29,  1996. 
Ehon  Thomas, 

Resources  Group  Leader. 

[FR  Doc.  96-28727  Filed  11-7-96;  8:45  am) 

MUJNQ  COOC  M10-«1-M 


COMMITTEE  FOR  PURCHASE  FROiM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AQOCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACmON:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  9,  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
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Disabled,  Crystal  Square  3,  Suite  403, 
1735  leff^erson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  (XMTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  (Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordlceeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
(iovemment. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

(Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  Fort  McClellan, 
Alabama) 
NPA:  Alabama  Industries  for  the  Blind 

Talladega.  Alabama 
Office  and  Miscellaneous  Supplies 
(Requirements  for  Fort  Campbell, 
Kentucky) 
NPA:  National  Industries  for  the  Blind 


Alexandria,  Vir^nia 

Services 

Janitorial/Custodial 

Naval  Command  (^ntrol  &  Ocean 
Surveillance  Clenter 

Naval  Weapons  Station,  East  Ckiast 
Division  (Complex 

Charleston,  South  Carolina 
NPA:  (Godwin  Industries  of  Lower  SC,  Inc. 

Charleston.  South  Carolina 
Switchboard  Operation 

Department  of  Veterans  Affairs 

New  Jersey  Health  Care  System 

East  Orange,  New  Jersey 
NPA:  New  Jersey  Association  for  the  Deaf- 
Blind,  Inc. 

East  Orange,  New  Jersey 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Ciovernment. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Spineboard 
6530-01-119-0011 
6530-01-119-0012 

Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc.  96-28776  Filed  11-7-96;  8:45  ami 

BILUNG  CODE  63S»-01-P 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

EFFECTIVE  DATE:  December  9,  1996. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 


Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArHngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMB4TARY  INFORMATION:  On 
September  13  and  20,  1996.  the 
(Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (61  FR  48462  and 
49435)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Ck)mmittee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  (Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
CJovemment. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
(k»vemment. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Folder.  IRS  Tax  Form 
Document  No.  6982 

Services 

Janitorial/Custodial 

Physical  Fitness  Centers  in  Buildings  9301. 
12018.  23001.  24006,  31006,  37017. 
39008.  87019  and  91073 
Fort  Hood,  Texas 
Laundry  Service 
Naval  Station  Everett 
Bachelor  Enlisted  Quarters  (BECJ) 
Everett,  Washington 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
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date  of  this  addition  or  options  that  may 

be  exercised  under  those  contracts. 

Bawly  L.  MiUunaoi. 

Executive  Director 

|FR  Vkx:  96-28777  Filed  11-7-96;  8:45  amj 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  84-7A012. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
Northwest  Fruit  Exporters  ("NFE")  on 
June  1 1,  1984.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  June  14,  1984  (49  PR  24581). 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby.  Director,  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Cximpany  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Se<;retary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325 
(1995). 

The  Office  of  Export  Trading 
Company  Affairs  ("OtTTCA")  is  issuing 
this  notice  pursuant  to  15  CPR  325. B(b). 
which  requires  the  Department  of 
Commen:e  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Set:tion  305(a)  of  the  Act  and  15 
CPR  325. 1 1(a).  any  person  aggrieved  by 
the  Se«;retary's  detennination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  th«  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  (Certificate 

Export  Trad*)  (Certificate  of  Review 
No  H4-<M)()12,  was'issued  to  NPE  on 
June  11,  1984  (49  i-H  24581,  )une  14, 
1984)  and  previou.sly  amended  on  May 
2.  1988  (53  PR  16306,  May  6.  1988); 
September  21.  1988  (53  PR  37628, 
Septenibttr  27,  1988),  September  20. 
1989  (54  PR  39454,  September  26, 
1989);  NovenilH-T  19,  1992  (57  PR  55510, 
November  25,  1992);  and  August  16, 
1994  (59  PR  43093) 

NF"P's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 


1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the  . 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  Andrus  k  Roberts 
Produce  Co..  Sunnyside,  Washington; 
Barbee  Orchards/Obert  Cold  Storage, 
Zillah.  Washington:  Blue  Bird,  Inc., 
Peshastin,  Washington;  Blue  Mountain 
Growers,  Inc.,  Milton-Freewater, 
Oregon;  Columbia  Reach  Pack,  Yakima, 
Washington;  Crandell  Fruit  Company, 
Wenatchee,  Washington;  Custom  Apple 
Packers,  Inc.,  Brewster,  Washington; 
Dole  Northwest,  Wenatchee, 
Washington;  Possum  Orchards,  Inc., 
Yakima.  Washington;  G  &  C  Orchards, 
Inc..  Yakima.  Washington;  Keystone 
Ranch,  Riverside,  Washington;  Olympic 
Fruit  Co.,  Moxee,  Washington;  Rolling 
Hills  Orchards,  Emmett,  Idaho;  Roy 
Farms,  Moxee,  Washington;  Sands 
Orchards.  Inc.,  Emmett,  Idaho;  Smith  & 
Nelson,  Inc.,  Tonasket,  Washington; 
Squaw  Creek  Ranch,  Inc.,  Pateros, 
Washington;  Symms  Fruit  Ranch,  Inc., 
Caldwell  Idaho;  and  The  Apple  House, 
Inc.,  Brewster,  Washington. 

2.  Delete  the  following  companies  as 
a  "Members"  of  the  Certificate:  Blue 
Chelan,  Inc.,  Chelan,  Washington;  Earl 
E.  Brown  &  Sons,  Inc.,  Milton- 
Freewater,  Oregon;  Cowin  &  Sons, 
Wapato,  Washington;  Dovex  Export  Co., 
Wenatchee.  Wasbington;  Duckwall- 
Pooley  Fruit  Co.,  Odell,  Oregon;  E.W. 
Brandt  &  Sons,  Inc.,  Parker,  Washington; 
Holt  and  Robison  Fruit  Co.,  Inc.,  Omak, 
Washington;  )ones  Fruit  &  Produce,  Inc., 
Cashmere,  Washington;  M  &  J  Fruit 
Sales.  Yakima,  Washington;  Nuchief 
Sales,  Inc.,  Wenatchee,  Washington; 
On;hard  View  Farms,  The  Dalles, 
Oregon;  Pacific  Fruit  Growers  &  Packers, 
Inc.,  Yakima.  Washington;  Peshastin 
Fruit  Growers  Assn.,  Peshastin, 
Washington:  Pine  Canyon  Fruit  Co., 
Inc.,  Orondo,  Washington;  Poirier 
Warehouse,  Pateros,  Washington; 
Rainier  Fruit  Sales,  Selah,  Washington; 
Skookum,  Inc.,  Wenatchee,  Washington: 
Sun  King  Fruit,  Sunnyside,  Washington; 
Valicoff  Pniit  Company,  Inc.,  Wapato, 
Washington:  and  Wapato  Fruit,  Wapato, 
Washington;  and 

3.  Change  the  listing  of  the  company 
name  for  the  current  Member  "Trout, 
Inc."  to  the  new  listing  "Trout-Blue 
Chelan,  Inc. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Preedom  of 
Information  Records  Inspection  Facility, 
Room  4102.  U.S.  Department  of 
(kimmeriM,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC.  20230. 


Dated:  November  4.  1996. 

W.  Dawn  Bmby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(PR  Doc.  96-28718  Filed  11-7-96;  8:45  am) 

■■^JNQ  oooc  Mis-im-p 


National  Oceanic  and  Atmoaphertc 
Administration 

p.D.  102896D] 

Permits;  Foreign  Fishing 

In  accordance  with  a  Memorandum  of 
Understanding  with  the  Secretary  of 
State,  the  National  Marine  Fisheries 
Service  publishes  for  public  review  and 
comment  summaries  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  fishing 
vessels  to  operate  in  the  exclusive 
economic  zone  under  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.).  This  notice 
concerns  the  receipt  of  an  application 
from  the  Government  of  the  Russian 
Federation  requesting  authorization  to 
conduct  joint  venture  operations  in 
1997  in  the  Northwest  Atlantic  Ocean 
for  Atlantic  sea  herring  and  Atlantic 
mackerel.  The  large  stem  trawler/ 
processors  LIMB  and  NOVATOR  are 
identified  as  the  vessels  that  will  receive 
Atlantic  sea  herring  and  Atlantic 
mackerel  from  U.S.  vessels.  Send 
comments  on  this  application  to: 

National  Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  Office  of  Sustainable 
Fisheries,  1315  East-West  Highway, 
Silver  Spring,  MD  20910;  and/or  to  the 
Regional  Fisbery  Management  Councils 
listed  below: 

Chris  Kellogg,  Acting  Executive 
Director,  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01906,  (617)  231-0422; 

David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Federal  Building,  Room  2115, 
300  South  New  Street,  Dover,  DE 
19901-6790.  (302)  674-2331. 

Por  further  information  contact  Robert 
A.  Dickinson,  Office  of  Sustainable 
Fisheries,  (301)  713-2337. 

Dated:  October  31, 1996 
Riciiard  W,  Sordi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  96-28709  Filed  11-7-96:  8:45  am] 
WUJNQ  COOf  J6tO-22-f 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustnr>ent  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

November  5, 1996. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  November  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLQMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  Categories  339 
and  638/639  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62393,  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  5, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  November  29, 1995.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exptorted 
during  the  twelve-month  period  which  began 
on  January  1, 1996  and  extends  through 
December  31,  1996. 

Effective  on  November  5, 1996,  you  are 
directed  to  amend  the  November  29. 1995 
directive  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Roun(^greement  on  Textiles  and 
Clothing: 


Category 

Adjusted  twelve-month 
limit  ^ 

339 

638/639 

1,398,942  dozen. 
75,325  dozen. 

'The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31.  1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afEairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  96-28807  Filed  11-7-96;  8:45  ami 
BILLING  CODE  SSIO-DR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  1:00  p.m..  Tuesday, 

November  12, 1996. 

PLACE:  1155  21st  St.  N.W.,  Washington, 

DC,  9th  Fl.  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Catlierine  D.  Dixon, 

Assistant  to  the  Secretary. 

(FR  Doc.  96-28855  Filed  11-5-96;  8:45  amj 

BHJJNQ  CODE  N51-01-M 


Sunshine  Act  Meedrtg 

AGENCY  HOUSING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10:00  a.m.,  Friday, 

November  22, 1996. 

place:  1155  21st  St.  NW.,  Washington, 

DC,  9th  Fl.  Conference  Room. 


status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

lean  A.  Welib, 

Secretary  of  the  Commission. 

(FR  Doc.  96-28891  Filed  11-6-96;  11:58  am) 

BIUJN6  CODE  SSSI-OI-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  10:30  a.m.,  Tuesday. 
November  19,  1996. 

place:  1155  21st  St..  NW.,  Washington. 
DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Objectives. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Welib, 

Secretary  of  the  Commission. 

|FR  Doc.  96-28892  Filed  11-6-96;  11:58  am) 

BILLING  CODE  6S61-01-4I 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETVIQ: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
November  19, 1996. 

PLACE:  1155  21st  St.  NW.,  Washington, 
DC,  Lobby  Level  Hearing  Room, 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Quarterly 
Objectives. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Connmission. 

[FR  Doc.  96-28893  Filed  11-6-96;  11:58  am] 

BILUNG  CODE  tMI-OI-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

IMC  AND  date:  2:00  p.m.,  Monday, 
November  18,  1996. 

PLACE:  1155  21st  St.  NW..  Washington, 
DC  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERBK 

Adjudicatory  Matters. 
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CONTACT  PCftSON  FOR  KKME  MFOfMATKM: 

Jean  A.  Webb,  202-418-5100 

Imh  a.  W«bb. 

Sevntary  of  the  Commission 

|FR  Dcm:.  <M>-288»I  Filnd  1 1-6-96.  11  58  am) 

MLUNQ  OOOC  CMI-OI-W 


CORPORATION  FOR  NATIONAL  AND 
COMMUNfTY  SERVICE 

AvailaMNty  of  Funds  fbr  Grants  To 
Stippofi  ttts  Martin  Luther  King,  Jr. 
Sarvlce  Day  Initiative 

AQGNCY:  Corporation  for  National  and 

Ck>mmunity  Service. 

ACTKM:  Notice  of  availability  of  funds. 

SUMMARY:  Pursuant  to  the  King  Holiday 
and  Service  Act  of  1994.  which 
amended  the  National  and  Community 
Service  Act  of  1990.  the  Corporation  for 
National  and  (k)mmunity  Service  (the 
Corporation)  seeks  to  mobilize  more 
Americans  to  participate  in  service 
opportunities  in  conjunction  with  the 
Martin  Luther  King.  )r.  Federal  Holiday. 
SpeciHcally.  the  Ck>rporation  is 
authorized  to  pay  for  the  Federal  share 
of  the  cost  of  planning  and  carrying  out 
such  service  opportunities. '42  U.S.C. 
§  126S3(s).  Accordingly,  the  Corporation 
announces  the  availability  of  up  to 
$200,000  for  individual  grants  up  to 
$5,000  to  support  service  projecis  under 
this  Martin  Luther  King,  Jr.,  Service  Day 
initiative. 

Service  opportunities  to  be 
considered  for  this  program  "shall 
consist  of  activities  reflecting  the  life 
and  teachings  of  Martin  Luther  King,  Jr.. 
such  as  cooperation  and  understanding 
among  racial  and  ethnic  groups, 
nonviolent  conflici  resolution,  equal 
economic  and  educational 
opportunities,  and  social  justice."  42 
use.  §12653(s)(l). 

Eligible  service  activities  include,  but 
are  not  limited  to;  community-wide 
servathons  that  bring  a  broad  cross- 
section  together,  including  schools  or 
school  districts  that  seek  to  involve  all 
students  and  teachers;  service-learning 
proie<;ts  that  link  .student  service  in 
schools,  universities,  and  community- 
based  organizations;  faith-based  service 
collaborations  that  bring  together 
communities  of  faith  and  secular  human 
service  programs  (subje<.i  to  the 
limitations  listed  below);  a  day  of 
service  plan  that  is  designed  to  produce 
a  sustained  service  commitment  or 
intense  efforts  to  solve  a  narrowly 
deHned  community  problem  with  a 
burst  of  one-day  energy  (i.e..  renovate 
all  public  scjhool  libraries,  restock  all 
food  pantries  or  blood  banks,  find  a  coat 
for  every  child  that  needs  one.  set  a 


"zero  tolerance  for  violence"  fbr  an  area 
or  a  period  of  time.  etc.). 

Grants  under  this  program  constitute 
federal  assistance  and  therefore  may  not 
be  used  primarily  to  inhibit  or  advance 
religion  in  a  material  way. 

Grant  funding  will  be  available  on  a 
one-time,  non-renewable  basis.  Grants 
provided  for  this  program,  together  with 
all  other  Federal  hinds  used  to  plan  or 
carry  out  the  service  opportunity,  may 
not  exceed  30  percent  of  the  cost  of 
planning  and  carrying  out  the  service 
opportunity.  In  determining  the  non- 
federal share  of  the  costs  of  the  program 
supported  by  the  grant,  the  Corporation 
will  consider  in-kind  contributions 
(including  facilities,  equipment,  and 
services)  made  to  plan  and  carry  out  the 
service  opportunity. 
DATES:  The  deadline  for  submission  of 
applications  is  December  2,  1996. 
Applications,  one  signed  and  three 
copies,  must  be  received  no  later  than 
3:00  p.m.  Central  Standard  Time  on  that 
date.  Facsimile  copies  will  not  be 
accepted.  The  Corporation  anticipates 
making  decisions  on  applications  no 
later  than  December  10.  1996. 
ADDRESSES:  Applications  may  be 
obtained  from,  and  must  be  submitted 
to:  MLK  Day  of  Service,  The 
Corporation  for  National  Service,  North 
Central  Service  Center,  77  West  Jackson 
Blvd.,  Suite  442,  Chicago,  IL  60604- 
3511.  Applications  may  not  be 
submitted  by  facsimile. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Lubertozzi  at  (312)  353-7705.  This 
notice  may  be  requested  in  an 
alternative  format  for  the  visually 
impaired  by  calling  (202)  606-5000,  ext. 
260.  The  Corporation's  T.D.D.  number  is 
(202) 565-2799. 

SUPPLEMBITARY  INFORMATION: 

Background 

The  Corporation  is  a  federal 
government  corporation  that  engages 
Americans  of  all  ages  and  backgrounds 
in  community-based  service.  This 
service  addresses  the  nation's 
education,  public  safety,  environmental, 
or  other  human  needs  to  achieve  direct 
and  demonstrable  results.  In  doing  so, 
the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  educational  opportunities  for 
those  who  make  a  substantial 
commitment  to  service.  The  Corporation 
supports  a  range  of  national  service 
programs  including  AmeriCorps,  Learn 
and  Serve  America,  and  the  National 
Senior  Service  Corps. 

Pursuant  to  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  the  Corporation  may  make 


grants  to  share  the  cost  of  planning  and 
carrying  out  service  opportunities  in 
conjunction  with  the  Federal  legal 
holiday  honoring  the  birthday  of  Martin 
Luther  King,  Jr.  "The  Corporation  intends 
that  these  grants  will:  (1)  Get  necessary 
things  done  in  communities,  (2) 
strengthen  the  communities  engaged  in 
the  service  activity,  and  (3)  reflect  the 
life  and  teachings  of  Martin  Luther 
King,  Jr. 

By  "getting  things  done,"  initiatives 
will  help  communities  meet  education, 
public  safety,  environmental,  or  human 
needs  through  direct  and  demonstrable 
service.  Accordingly,  the  Corporation 
expects  an  initiative  sponsor  to  identify 
an  unmet  need  that  is  important  to  the 
community  and  design  a  proiect  that 
produces  a  demonstrable  impact  on  that 
community  need. 

By  strengthening  communities 
through  sustained  service,  projects 
should  be  collaborations  thiat  bring 
people  together  in  pursuit  of  a  common 
objective  that  is  of  value  to  the 
community.  Initiatives  should  engage  a 
full  range  of  local  partners  in  the 
communities  served.  Service  projects 
should  be  designed,  implemented,  and 
evaluated  with  these  partners,  including 
national  service  programs  (AmeriCorps, 
Learn  and  Serve  America,  National 
Senior  Service  Corps),  community- 
based  agencies,  local  and  state  King 
Holiday  Commissions,  schools  and 
school  districts,  volunteer  organizations, 
communities  of  faith,  businesses  and 
foundations,  state  and  local 
governments,  labor  organizations,  and 
colleges  and  universities. 

By  "reflecting  the  life  and  teaching  of 
Martin  Luther  King",  initiatives  should 
demonstrate  his  proposition  that 
"Everybody  can  be  great  because 
everybody  can  serve,"  through  the  types 
of  service  activities  listed  above. 

Eligible  Applicants 

By  law,  any  entity  otherwise  eligible 
for  assistance  under  the  national  service 
laws  shall  be  eligible  to  receive  a  grant 
under  this  announcement.  The 
applicable  laws  include  the  National 
and  Community  Service  Act  of  1990,  as 
amended,  and  the  Domestic  Volunteer 
Service  Act  of  1972,  as  amended. 
Eligible  applicants  include,  but  are  not 
limited  to:  nonprofit  organizations 
(excluding  those  prohibited  under  the 
Lobbying  Disclosure  Act  of  1995  from 
receiving  federal  grants,  as  explained 
below).  State  Commissions,  state  and 
local  governments,  Indian  Tribes,  U.S. 
territories,  institutions  of  higher 
education,  state  and  local  education 
agencies,  educational  institutions, 
private  organizations  that  intend  to 
utilize  volunteers  in  carrying  out  the 
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purposes  of  this  program,  and 
foundations. 

The  Corporation  especially  invites . 
applications  from  organizations  with 
experience  in,  and  commitment  to, 
fostering  service  on  Martin  Luther  King, 
Jr.  day,  including  applicable  State 
Martin  Luther  King,  Jr.  Commissions, 
local  education  agencies,  faith-based 
partnerships,  and  volunteer  centers. 

Pursuant  to  the  Lobbying  Disclosure 
Act  of  1995,  an  organization  described 
in  section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1986,  26  U.S.C. 
501(c)(4),  which  engages  in  lobbying 
activities,  is  not  eligible. 

Overview  of  Application  Requirements 

The  application  shall  be  submitted  in 
the  required  format,  and  shall  contain 
the  following: 

1.  A  narrative  section  describing: 

a.  The  planned  activities  being 
conducted  in  conjunction  with  Martin 
Luther  King,  Jr.  Day,  as  well  as  the 
partnerships  in  the  local  community 
that  are  being  engaged  in  support  of  the 
day  and/or  a  description  of  sustained 
service  activities  over  a  period  of  time; 

b.  The  organization's  background  and 
capacity  to  carry  out  this  program; 

c.  The  proposed  staffing  of  the 
activity; 

2.  A  budget  in  the  prescribed  format; 
and 

3.  Required  certifications  that  the 
organization  will  comply  with  all 
conditions  attendant  to  the  receipt  of 
federal  funding. 

The  narrative  portion  of  the 
application  may  be  no  longer  than  15 
single-sided  pages  double-spaced  in  12- 
point  font. 

Review  of  Applications  and  Selection 
Criteria 

The  applications  will  be  reviewed 
initially  to  confirm  that  the  applicant  is 
an  eligible  recipient  and  to  ensure  that 
the  application  contains  the  information 
required.  The  Corporation  will  assess 
applications  based  on  their 
responsiveness  to  the  objectives  set 
forth  in  this  announcement  based  on  the 
following  criteria  listed  below  (in 
descending  order  of  importance): 

(1)  Quality.  The  proposal  must 
demonstrate  the  applicant's  ability  to 
meet  community  needs  through 
meaningful  service  activities,  establish 
strong  community  partnerships,  and 
fulfill  the  goals  of  Martin  Luther  King 
Jr's  life  and  teaching; 

(2)  Organizational  Capacity.  The 
application  must  demonstrate  the 
organization's  ability  to  carry  out  the 
activities  described  in  the  proposal, 
including  the  use  of  high  quality  staff; 

(3)  Cost.  The  applicant  must 
demonstrate  how  this  grant  will  be 


spent,  including  the  sources  and  uses  of 
matching  support. 

Dated:  November  5, 1996. 
Terry  RuaMll, 

Acting  Executive  Director,  Corporation  for 
National  and  Community  Service. 
(FR  Doc. '96-28864  Filed  11-7-96;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Department  of  Defense,  Office 
of  the  Deputy  Under  Secretary  of 
Defense  (International  &  Commercial 
Programs). 

ACnONTNotice. 

In  compliance  with  Section 
350(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  Office  of  the  Deputy 
Under  Secretary  of  Defense 
(International  &  Commercial  Programs) 
announces  the  proposed  public 
information  collection  in  order  to 
implement  the  Defense  Loan  Guarantee 
Program  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary     . 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  January  7, 1997.  . 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Office  of  the  Deputy  Under  Secretary  of 
Defense  (International  &  Commercial 
Programs),  3070  Defense  Pentagon, 
3E1082,  Washington.  DC  20301-3070. 
FOR  FURTHER  INFORMATKM  CONTACT:  To 
request  further  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Robert  Hertzfeld,  Esquire,  (703)  697- 
0351. 

Title,  Associated  Form,  and  OMB 
Number:  DELG  Program  Application, 
DD  Form  2747,  0704-0391. 


Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
review  and  process  applications  for  loan 
guarantees  issued  under  10  U.S.C.  2540 
for  defense  exports. 

Affected  Public:  Businesses  or  other 
for  profit,  Small  businesses  or 
organizations. 

Annual  Burden  Hours:  20. 

Number  of  Respondents:  20. 

Responses  to  Respondent:  1. 

Average  Burden  per  Response:  1 
Hour. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Infbnnatioo  Collection 

Respondents  are  defense  suppliers  or 
exporters,  lenders  or  nations,  who  are 
requesting  a  DoD  guarantee  of  a  private 
sector  loan  in  support  of  the  sale  or  loan 
terms  lease,  to  certain  eligible  countries, 
of  U.S.  defense  articles,  services  or 
design  and  construction  services.  The 
completed  form  will  enable  the 
department  to  determine  whether  the 
proposed  transaction  meets  statutory 
guidance  for  program  implementation. 

Dated:  November  4, 1996. 
LM.  Bynum, 

Alternate  OSD  Federal  Roister  Uaison 

Officer,  Department  of  Defense. 

[FR  Doc.  96-28754  Filed  11-7-96;  8:45  am) 
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Defense  Export  Loan  Guarantee 
Program 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  program 
announcement. 

SUMMARY:  The  National  Defense 
Authorization  Act  for  FY96,  directs  the 
Secretary  of  Defense  to  implement  an 
export  loan  guarantee  program  for 
private  sector  loans  made  to  eligible 
sovereign  nations  for  the  sale  or  long- 
term  lease  of  U.S.  defense  articles, 
services  or  design  and  construction 
services.  The  program  is  limited  to  $15 
billion  in  contingent  liability  and  is 
available  for  NATO  allies,  major  non- 
NATO  allies,  emerging  democracies  of 
Central  Europe  and  non-communist 
members  of  APEC.  The  law  requires  that 
the  program  be  implemented  at  no  cost 
to  the  Department  and  operated  through 
the  collection  of  user  fees  and  exposure 
fees  to  cover  the  cost  of  program 
implementation  and  the  risk  of  loan 
default.  This  notice  announces  the 
Department  of  Defense's 
implementation  of  this  law  and 
describes  the  basic  parameters  of  the 
program. 
EFFECTIVE  DATE:  November  8,  1996. 
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FOR  FURTHER  INFORMATK3N  CONTACT:  The 
Office  of  the  Deputy  Under  Secretary  of 
Defense  (International  and  Commercial 
Programs) — Defense  Export  Loan 
Guarantee  Program,  telephone  703-697- 
2685. 

Introduction 

Section  1321.  the  National  Defense 
Authorization  Act  for  P^iscal  year  1996 
(Pub.  L.  104-106).  codified  at  10  U.S.C. 
2540.  directs  the  Secretary  of  Defense  to 
establish  a  loan  guarantee  program.  This 
notice  describes  the  Defense  Export 
Loan  Guarantee  (DELG)  program 
established  in  accordance  with  the 
guidelines  in  the  legislation. 

Program  Puqioae 

The  purpose  of  the  Department  of 
Defense  (DoD)  Export  Loan  Guarantee 
program  is  to  meet  national  security 
objectives  by  encouraging 
standardization  and  interoperability  of 
defense  systems  with  our  allies, 
lowering  purt:hase  costs  of  defense 
items  to  DoD.  preserving  critical  defense 
skills,  and  maintaining  the  stability  of 
the  industrial  base  by  facilitating  the 
export  of  American-made  products. 

Ovenriew 

The  Deputy  Under  Secretary  of 
Defense  (International  and  Commercial 
Programs)  will  have  oversight  of  the 
DELG  program.  The  DELG  program 
issues  (ximprehensive  guarantees  to 
lenders  against  losses  of  principal  or 
interest,  or  both,  for  loans  extended  to 
eligible  countries.  Guarantees  are 
available  for  loans  to  certain  sovereign 
nations  for  the  sale  or  long-term  lease  of 
U.S.  defense  articles,  services  or  design 
and  construction  services,  as  defined  in 
the  Arms  Export  Ckmtrol  Act, 
((AECA)(22  use.  2751.  et  seq.)). 
Guarantees  will  only  be  issued  if  the 
produ<:ts  and  services  are  approved  for 
export  under  AECA  procedures.  The 
DELG  Program  will  also  provide  loan 
guarantees  for  eligible  sales  under  DoD's 
Foreign  Military  Sales  program. 

The  DELG  program  will  function 
much  the  same  way  as  the  Export 
Import  Bank  (Ex-lm  Bank)  functions. 
Under  10  U.S.C.  2540.  the  DELG 
program  may  not  offer  guarantees  with 
terms  and  conditions  more  favorable 
than  those  offered  by  Ex-Im  Bank. 
However,  the  DELG  program  prot;edures 
differ  from  the  Ex-Im  Bank  pro<:edures 
in  several  ways. 

First,  the  DfeLG  program  must  charge 
fees  to  cover  all  expe<;fed  current  and 
future  program  costs.  Second,  the  DELG 
legislation  requires  the  borrowing 
country  (borrower)  to  pay  an  exposure 
fet!  to  cover  the  risk  asso<;iated  with  a 
potential  default.  That  exposure  fee 


cannot  be  included  in  the  amount 
guaranteed.  Lastly,  the  definition  of 
export  for  the  DELG  program  is  as 
defined  in  the  AECA  and  its 
implementing  regulation^. 

Like  the  Ex-Im  Bank's  program,  the 
DELG  comprehensive  guarantee 
commits  the  full  faith  and  credit  of  the 
U.S.  Government  and  covers  100 
percent  of  the  risk  of  nonpayment  of 
principal  and  interest.  Likewise,  the 
borrower  must  accept  the  loan  as 
sovereign  debt  and  make  a  cash 
payment  to  the  supplier  of  at  least  15 
percent  of  the  contract  price.  Notes 
guaranteed  by  DoD  are  fully  and  freely 
transferable  but  all  claims  must  be 
submitted  by  the  original  lender  or  its 
paying  agent,  as  discussed  below. 

All  loans  guaranteed  by  DoD  must  be 
denominated  and  payable  in  U.S.— 
currency.  Current  authority  limits  the 
U.S.  Government's  contingent  liability 
to  $15  billion  under  the  DELG  program. 
DoD  reserves  the  right  to  limit  the  loan 
amount  guaranteed  for  any  one  country. 

Eligible  Countries 

10  U.S.C.  2540  (b)  limits  participation 
in  the  DELG  program  to  countries 
meeting  any  of  the  following  criteria. 

(1)  A  member  of  the  North  Atlantic 
Treaty  Organization  (NATO). 

(2)  A  country  designated,  as  of  March 
31,  1995.  as  a  major  non-NATO  ally 
pursuant  to  10  U.S.C.  2350a{i)(3). 

(3)  A  country  in  Central  Europe  that 
the  Secretary  of  State  has  determined: 
(a)  Has  changed  its  form  of  national 
government  from  a  non-democratic  form 
to  a  democratic  form  since  October  1. 
1989.  or  (b)  is  in  the  process  of  changing 
its  form  of  national  government  from  a 
non-democratic  form  to  a  democratic 
form. 

(4)  A  noncommunist  country  that  was 
a  member  nation  of  the  Asia  Pacific 
Economic  Cooperation  (APEC)  as  of 
October  31.  1993. 

Notwithstanding  the  above.  DoD  will 
not  guarantee  a  loan  to  a  country  that  is 
ineligible  for  guarantees  from  the  Ex-Im 
Bank. 


Eligible  Exports 

DoD  will  issue  guarantees  only  for 
loans  related  to  the  sale  or  long-term 
lease  of  U.S.  defense  articles,  services, 
or  design  and  construction  services  as 
defined  under  the  AECA.  If  the  item  to 
be  exported  contains  foreign-made 
components,  only  the  U.S.  content  as 
determined  by  DoD  will  be  supported 
by  a  DELG  guarantee.  In  order  to  qualify 
for  a  DELG  guarantee,  the  U.S.  portion 
of  the  production  cost  of  the  items 
exported  must  be  greater  than  50%. 


Application  ProcsM 

The  DELG  program  offers  both  a  letter 
of  interest  and  a  final  commitment.  The 
lender,  borrower  or  suppliers/exporters 
may  apply  for  a  letter  of  interest.  Only 
the  lender  or  the  borrower  may  apply 
for  a  final  commitment.  Applicants  for 
a  letter  of  interest  will  be  charged  a 
processing  fee  of  $1,250  and  applicants 
for  a  final  commitment  will  be  chai^d 
a  processing  fee  of  $25,000. 
Applications  will  not  be  processed 
witnout  the  appropriate  processing  fiee. 
A  letter  of  interest  is  not  a  prerequisite 
for  application  for  a  final  commitment. 

Applicants  for  a  DELG  guarantee  must 
comply  with  all  applicable  U.S.  laws 
and  regulations,  including  those  related 
to  the  export  of  defense  articles  and 
services. 

Letter  of  Interest 

DoD  issues  a  letter  of  interest  to 
indicate  that  a  proposed  loan  may  be 
eligible  for  a  DELG  guarantee.  The  letter 
of  interest  is  based  upon  a  limited 
review  of  the  proposed  transaction  for 
which  a  loan  guarantee  is  sought,  and 
provides  an  estimate  of  the  guarantee 
terms  and  DELG  program  fees.  Terms 
and  fees  stated  in  the  letter  of  interest 
are  subject  to  change.  The  letter  of 
interest  is  valid  for  six  months  and  may 
be  renewed.  The  letter  of  interest  does 
not  obligate  DoD  to  provide  a  guarantee. 

A  letter  of  interest  may  be  sought 
before  the  details  of  the  transaction  are 
fully  defined.  Accordingly,  it  is 
acceptable  for  the  applicant  to  provide 
estimates  on  its  application.  However, 
the  accuracy  of  the  DELG  program  fee 
estimates  depends  on  the  accuracy  of 
the  information  provided  by  the 
applicant. 

Final  Commitment 

The  final  commitment  is  a  firm 
indication  that  DoD  will  guarantee  the 
loan  for  a  particular  sale  or  lease, 
subject  to  satisfaction  of  all  conditions 
specified  in  the  commitment  letter.  A 
final  commitment  is  issued  upon 
extensive  review  of  the  application  and 
the  documentation  that  must 
accompany  it.  Prior  to  issuance  of  a 
final  commitment.  DoD  must  receive  a 
copy  of  a  valid  export  license  or  other 
evidence  of  compliance  with  the  AECA. 
Additionally,  DoD  must  receive  written 
notice  from  the  appropriate  authority  of 
the  borrower  that  it  will  accept  the  loan 
as  sovereign  debt. 

Eligible  Lenders 

Lenders  qualified  for  loan  guarantees 
under  the  procedures  of  the  Ex-Im  Bank 
will  become  eligible  to  participate  in  the 
DELG  program  upon  execution  of  the 
DELG  Master  Guarantee  Agreement 
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(MGA).  (See  discussion  of  the  Master 
Guarantee  Agreement  below.)  Lenders 
not  currently  qualified  must  first  seek 
qualification  from  Ex-Im  Bank.  DoD 
reserves  the  right  to  disallow  a  lender 
for  a  particular  transaction,  even  if  that 
lender  is  otherwise  qualified  and  has 
signed  a  DELG  MGA. 

Master  Guarantee  Agreement 

The  MGA  is  an  agreement  between 
DoD  and  a  lender.  The  MGA  provides 
the  general  terms  and  conditions 
applicable  to  DELG  guarantees.  The 
MGA  facilitates  the  guarantee  process. 

For  each  specific  loan  transaction,  a 
credit  agreement  must  be  executed  by 
the  lender,  the  borrower  and  DoD.  A 
standard  credit  agreement  has  been 
develof>ed  for  use  in  these  transactions. 
A  promissory  note  must  also  be 
executed  by  the  borrower  for  the  benefit 
of  the  lender  to  further  evidence  the 
credit. 

Fees 

DoD  is  required  to  fund  all  program 
costs  through  the  assessment  of  fees.  As 
described  below,  several  types  of  fees 
are  assessed  at  various  stages  of  the 
process  to  cover  these  costs.  Fees  are 
subject  to  change  without  notice. 

Processing  Fees 

The  processing  fee  for  a  letter  of 
interest  is  $1,250.  A  fee  of  $500  will  be 
charged  to  renew  or  update  a  letter  of 
interest.  The  processing  fee  for  a  final 
commitment  is  $25,000. 

Exposure  Fee 

The  exposure  fee  covers  the  expected 
future  cost  to  the  U.S.  government  of  a 
potential  default  by  the  borrower.  The 
exposure  fee  is  paid  proportionately  as 
the  guaranteed  loan  is  disbursed.  The 
exposure  fee  must  be  paid  by  the 
borrower  and  shall  not  be  included  in 
the  guaranteed  loan  amount. 

DoD  will  calculate  the  exposure  fee 
based  upon  the  loan's  repayment  term 
(up  to  12  years),  its  disbursement 
schedule  (up  to  5  years),  the  country's 
risk  ratings  (1  to  8.  with  1  representing 
the  least  risk),  and  the  guaranteed  loan's 
interest  rate.  The  country  risk  ratings  are 
determined  by  schedules  and 
agreements  set  by  the  Interagency 
Country  Risk  Assessment  System 
(ICRAS).  The  Office  of  Management  and 
Budget  (OMB)  requires  that  all  U.S. 
credit  agencies  use  the  same  country 
risk  factors  and  methodology  to 
calculate  the  subsidy  (in  this  case,  the 
exposure  fee)  inherent  in  a  sovereign 
credit  transaction. 

These  fees  change  periodically  based 
upon  changes  in  the  ICRAS  ratings  and 
other  factors.  The  exposure  fee  schedule 


for  different  risk  ratings  is  available 
from  the  DELG  program  or  the  DELG 
internet  site  at  www.acq.osd.miNcp\. 

Administrative  Fee 

The  administrative  fee  covers  the  cost 
of  servicing  the  guarantee  during  the 
disbursement  and  repayment  period. 
The  administrative  fee  shall  be  paid  at 
loan  closing  and  shall  be  three-eights  of 
one  percent  [^A%)  of  the  guaranteed 
amount.  The  parties  to  the  transaction 
must  decide  who  will  pay  the 
administrative  fee  and  notify  DELG  at 
the  time  of  application. 

Commitment  Fee  N 

The  lender  or  borrower  shall  pay  a 
commitment  fiae  of  one-eighth  of  one 
percent  (V%%)  per  annum  on  the 
undisbursed  balance  of  a  guaranteed 
loan.  Commitment  fiees  b^in  to  accrue 
60  days  after  DoD  issues  the  final 
commitment  letter,  and  will  be 
computed  on  a  360-day  year  basis. 

Other  Reimbursable  Costs 

Parties  to  the  transaction  will 
reimburse  DoD  for  any  legal  fees  and  for 
any  other  transaction  costs  required  for 
loan  closing  and  issuance  of  the 
guarantee.  These  fees  must  be  paid  at 
loan  closing. 

Financing  Terms 

Cash  Payment 

The  borrower  must  make  a  cash 
payment  to  the  supplier/exporter  equal 
to  at  least  15  percent  of  the  contract 
price.  The  payment  may  be  paid  in  a 
lump  sum  prior  to  disbursement  of  the 
guaranteed  loan,  or  it  may  be  paid  in 
installments  equal  to  at  least  15  percent 
of  the  value  of  each  payment  under  the 
contract  or  lease  for  which  the  loan  is 
being  disbursed. 

Covemge 

Principal.  DoD's  maximum  guarantee 
will  be  the  lesser  of  85  percent  of  the 
contract  price  or  100  percent  of  the  U.S. 
content. 

Interest.  A  DELG  guarantee  is 
available  for  fixed  or  floating-rate  loans 
and  covers  100  percent  of  the  interest  on 
the  guaranteed  amount. 

Disbursement  Methods 

The  loan  disbursement  period  shall 
not  extend  beyond  the  receipt  of 
operational  capability  or  completion  of 
services,  and  in  no  case  shall  it  extend 
beyond  five  years.  The  DELG  program 
recognizes  two  disburaement  methods: 
the  reimbursement  method  and  the 
letter  of  credit  (L/C)  method.  Under 
either  method  of  disburaement,  interest 
will  accrue  on  the  outstanding  balance 


of  the  loan  during  the  disbursement 
period. 

Reimbursement  method.  The 
borrower  pays  the  supplier  in 
accordance  with  the  terms  of  the 
contract  and  then  requests  that  the 
lender  disburse  the  loan  to  reimburse 
the  borrower. 

L/C  method.  The  borrower  arranges 
for  a  letter  of  credit  to  be  issued  by  the 
lender,  or  a  bank  acceptable  to  the 
lender  and  to  DoD,  in  favor  of  the 
supplier.  The  supplier  then  draws  on 
the  letter  of  credit  in  accordance  with 
the  contract  or  lease. 

Repayment  Term 

The  repayment  term  on  a  transaction 
supported  by  a  loan  guaranteed  by  DoD 
can  be  no  more  than  12  years.  The  DoD 
will  determine  the  repayment  period 
based  on  the  contract  value,  the  useful 
life  of  the  item,  and  the  purchasing 
country.  Major  defense  equipment 
generally  will  be  allowed  a  maximum 
repayment  term  of  12  yeara  and  all  other 
defense  end  items  generally  will  be 
allowed  a  maximum  repayment  term  of 
10  yeara.  The  term  of  the  loan  shall 
never  exceed  the  expected  useful  life  of 
the  item,  as  determined  by  DoD. 

Repayment  of  principal  must 
commence  within  six  months  of  the  end 
of  the  disbursement  period  as  defined 
above. 

Conditions  of  the  Guarantee 

Supplier's  Certificate 

DoD  requires  a  certification  from  the 
supplier/exporter  stating  that  the  goods 
and  services  meet  the  foreign  content 
criteria  and  disclosing  any  commissions 
or  fees  other  than  those  paid  in  the 
ordinary  course  of  business. 

Tmnsportation 

When  the  supplier  is  responsible  for 
shipping,  exports  financed  under  a 
DELG  guaranteed  loan  that  are 
transported  by  ocean  vessel  must  be 
shipped  in  vessels  of  U.S.  registry, 
unless  the  foreign  buyer  obtains  a 
waiver  of  this  requirement  from  the  U.S. 
Maritime  Administration.  Borrowers 
should  address  waiver  requests  to: 
Director,  Officer  of  Market 
Development,  Maritime  Administration, 
U.S.  Department  of  Transportation,  400 
7th  Street  SW.,  Washington.  DC  20590. 

Insurance 

The  borrower  shall  obtain  insurance 
against  marine  and  transit  hazards  on  all 
shipments  guaranteed  under  the  DELG 
program,  or  shall  accept,  in  writing,  the 
risk  of  loss  of  the  items  due  to  such 
hazards.  U.S.  insurers  should  be  given 
a  nondiscriminatory  opportunity  to  bid 
for  such  insurance  busi/less.  Premiums 
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for  hazard  insurance  payable  to  U.S. 
insurance  companies  are  eligible  for 
DELC  financing. 

Conditions  Precedent  to  Disbursement 

Before  any  disbursements  can  be 
made  under  a  guaranteed  loan,  parties 
to  the  transaction  will  be  required  to 
satisfy  all  conditions  precedent  set  out 
in  the  underlying  loan  documents, 
including  payment  of  all  fees  due  and 
any  other  applicable  transaction  closing 
costs  and  expenses. 

When  the  conditions  precedent  to 
disbursement  have  been  met  to  the 
satisfaction  of  DoO,  and  upon  the 
written  request  of  the  lender,  the  DoD 
will  afTix  a  guarantee  legend  to  the 
appropriate  instrument  in  accordance 
with  the  term  of  the  MCA. 

Transferability 

The  DELC  guarantee  is  freely 
transferable  (by  endorsing  the  note  over 
to  the  new  holder)  without  prior 
approval  of  DoD.  This  facilitates  loan 
participation  and  loan  syndication  as 
well  as  straight  sale  of  obligations. 

To  provide  for  the  transfer  of  notes 
covered  by  a  DELC  guarantee,  DoD 
requires  the  use  of  a  paying  agent/ 
registrar  if  the  lender  intends  to  transfer 
the  notes.  The  lender  may  be  the  paying 
agent/ registrar. 

Although  the  obligation  may  be 
transfarred,  the  responsibilities  of  the 
lender/paying  agent  are  not  transferred 
with  the  obligation.  The  original  lender/ 
paying  agent  is  required  to  keep  records 
of  the  transfer  and  the  new  holder  of  the 
note  must  work  through  the  original 
lender/paying  agent  to  make  a  claim 
against  DoD. 

Claims 

Procedure 

Only  the  original  lender/paying  agent 
may  make  a  claim.  Under  DELC 
guarantees,  a  claim  may  be  Filed  when 
a  borrower  fails  to  pay  for  any  reason, 
including  a  failure  to  pay  resulting  from 
ofHcial  debt  relief  accorded  by  the  U.S. 
Covemment. 

The  lender/paying  agent,  on  behalf  of 
the  note  holder  if  other  than  the  original 
lender/ paying  agent,  may  demand 
payment  h-om  DoD  if  a  note  is  in  default 
for  an  installment  of  either  principal 
and/or  interest  for  at  least  .')()  calendar 
days,  and  if  at  least  15  days  have 
elapsed  since  a  written  demand  for 
payment  was  made  on  the  borrower. 
The  written  demand  to  I3oD  must  be 
made  not  later  than  15U  calendar  days 
from  the  due  dale  of  the  installment  in 
default.  If  a  claim  is  not  made  within 
150  days  of  default,  the  DELC  guarantee 
terminates  forth'at  installment. 


The  guaranteed  amount  includes  the 
unpaid  principal  amount  of  the 
installment  and  any  accrued  unpaid 
interest.  Before  payment  by  DoD,  any 
payments  made  by  or  on  behalf  of  the 
borrower  shall  be  applied  to  amounts 
due  in  accordance  with  the  priorities  set 
forth  in  the  credit  agreement  or  note(8). 

Payment  by  DoD 

DoD  will  pay  the  lender/paying  agent 
the  guaranteed  amount  of  the 
installment  after  timely  receipt  of  the 
lender/ paying  agent's  fully  documented 
claim  including  a  written  demand  for 
payment  to  DoD  and  the  note(s) 
endorsed  to  DoD.  The  lender/paying 
agent  is  responsible  for  paying  the  note 
holders. 

DoD  shall  not  accelerate  any 
guaranteed  loan  or  increment,  or  make 
any  payments  other  than  in  accordance 
with  the  original  terms  of  the  loan. 

After  DoD  makes  the  Brst  payment 
under  its  guarantee  for  either  principal 
and/or  interest,  DoD  acquires  all  right, 
title,  and  interest  in  and  to  the  note(s), 
the  credit  agreement,  and  any  security. 
DoD,  in  its  sole  discretion,  will  pursue 
collection  of  all  amounts  due  or  to 
become  due  for  its  own  account.  The 
lender/paying  agent  shall  be  entitled 
only  to  payments  from  DoD  under  the 
original  terms  of  the  loan. 

Additional  Infbnnation 

For  additional  information  on  any  of 
the  topics  covered  in  the  program 
description,  please  contact:  DELG 
Program,  Oflice  of  the  Deputy  Under 
Secretary  of  Defense  (International  and 
Commercial  Programs).  3070  Defense 
Pentagon,  Room  3E1082,  Washington. 
DC.  20301-3070.  Telephone.  703-697- 
2685.  Fax:  703-695-5343. 

Dated:  Novemtwr  4. 1996. 
L.M.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  9&-28755  Filed  11-7-96;  8:45  am) 
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Department  of  the  Navy 

Notice  of  Put>llc  Hearing  for  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Reuae  of  Naval  Station 
Puget  Sound,  Sand  Point,  Seattle,  WA 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy,  has 
prepared  and  Tiled  with  the  U.S. 
Environmental  Protection  Agency  a 
Draft  Environmental  Impact  Statement 


(DEIS)  for  proposed  reuse  of  the  former 
Naval  Station  Puget  Sound,  Sand  Point 
property  and  structures  in  Seattle, 
Washington.  The  Draft  EIS  has  been 
prepared  in  compliance  with  the  1991 
Base  Realignment  and  Closure  (BRAG) 
directive  from  Congress  to  close  Naval 
Station  Puget  Sound,  Sand  Point.  The 
property  will  be  disposed  of  in 
accordance  with  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  (Public  Law  101-510)  of  1990  as 
amended,  and  applicable  fiederal 
property  disposal  regulations.  Naval 
Station  Puget  Sound,  Sand  Point  closed 
on  September  30, 1995. 

The  DEIS  assesses  the  potential 
environmental  impacts  associated  with 
reuse  of  Naval  Station  Puget  Sound, 
Sand  Point.  Three  action  alternatives  are 
under  consideration  in  this  DEIS:  the 
City  of  Seattle  Community  Reuse  Plan 
for  Sand  Point  (City  Plan);  the  City  Plan 
with  Option:  and  the  Muckleshoot 
Indian  Tribe  Reuse  Plan  for  the  Naval 
Station  Puget  Sound,  Sand  Point 
(Muckleshoot  Plan).  The  "No  Action" 
alternative  is  also  being  evaluated. 

The  prefarred  alternative,  the  City 
Plan,  proposes  the  following  land  uses 
to  be  located  within  five  functionally 
distinct  subareas:  arts/cultural  activities, 
open  space/  recreation,  education/ 
community  activities,  residential,  and 
institutional.  The  Muckleshoot  Plan 
proposes  the  following  land  uses: 
recreation,  education,  administration, 
recreational/commercial,  warehousing, 
light  industrial,  and  institutional.  Under 
the  "No  Action"  alternative,  the  Navy 
would  continue  to  be  caretaker  of  the 
base,  with  no  defined  productive  reuse. 
Although  both  reuse  plans  have  the 
potential  for  signiHcant  impacts, 
appropriate  mitigation  measures 
implemented  by  the  acquiring  entity 
would  minimize  the  impacts. 

On  September  30.  1995,  the  Navy 
closed  the  Naval  Station  Puget  Sound. 
Sand  Point  and  placed  it  in  caretaker 
status.  The  City  Plan  continues  to  be 
refined  and  possible  changes  to  the  City 
Plan  under  consideration  are  analyzed 
in  the  DEIS  under  the  headings:  Options 
to  the  City  Plan  and  Ballard  High  School 
Option. 

This  DEIS  evaluates  the  following 
elements  of  the  environment:  land  use, 
historic  and  cultural  resources, 
socioeconomics,  recreation, 
transportation,  noise,  public  services 
and  utilities,  public  health  and  safety, 
biological  resources/endangered 
species,  water,  and  air  quality. 

The  Draft  EIS  is  available  for  review 
at  the  following  public  libraries:  Seattle 
Public  Library.  1000  4th  Ave.,  Seattle; 
Northeast  Branch  Library,  6801  35th 
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Ave.  NE,  Seattle:  and  King  County 
Library,  300  8th  Ave.  North.  Seattle. 
ADDRESSES:  The  Navy  will  conduct  a 
public  hearing  on  Monday  December  2, 
1996  at  7:00  PM  in  the  auditorium  at 
Eckstein  Middle  School,  3003  NE  75th 
Street,  Seattle,  Washington,  to  inform 
the  public  of  the  DEIS  Hndings  and  to 
solicit  comments.  Federal,  state  and 
local  agencies,  and  interested 
individuals  are  invited  to  be  present  or 
represented  at  the  hearing.  Oral 
comments  will  be  heard  and  transcribed 
by  a  stenographer.  To  assure  accuracy  of 
the  record,  all  comments  should  be 
submitted  in  writing.  All  comments, 
both  oral  and  written,  will  become  part 
of  the  public  record  in  the  study.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
three  minutes.  Longer  comments  should 
be  summarized  at  the  public  hearing 
and  submitted  in  writing  either  at  the 
hearing  or  mailed  to  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
written  comments  must  be  submitted  no 
later  than  December  23, 1996,  to  Mr. 
Don  Morris  (Code  232DM),  Engineering 
Field  Activity  Northwest,  Naval 
Facilities  Engineering  Command,  19917 
7th  Ave.  NE,  Poulsbo.  WA  98370-7570; 
telephone  (360)  396-0920;  FAX  (360) 
396-0854. 

Dated:  November  5,  1996. 

D.E.  Koenig, 

LCDR.JAGC.  USN.  Federal  Register  Liaison 
Officer 

IFR  Doc.  96-28767  Filed  11-7-96;  8:45  am] 
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Board  of  Viaitors  to  the  United  States 
Naval  Academy;  Partially  Closed 
Meeting 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Act  (5  U.S.C.  App. 
2),  notice  is  hereby  given  that  the  Board 
of  Visitors  to  the  United  States  Naval 
Academy  will  meet  on  18  November, 
1996,  at  Alumni  Hall,  United  States 
Naval  Academy,  Annapolis,  MD  at  8:30 
a.m.  The  executive  session  of  this 
meeting  from  approximately  8:30  a.m.  to 
10:30  a.m.  will  be  closed  to  the  public. 
Following  executive  session  to  the 
remainder  of  the  meeting  will  be  opened 
to  the  public. 

The  purpose  of  the  meeting  is  to  make 
such  inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  Hscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  During  executive  session 
these  inquiries  will  relate  to  the  internal 
personnel  rules  and  practices  of  the 


Academy,  may  involve  on-going 
criminal  investigations,  and  include 
discussions  of  personal  information  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  executive  session 
portion  of  the  meeting  shall  be  closed  to 
the  public  because  they  will  be 
concerned  with  matters  as  outlined  in 
section  552(b)  (2),  (5),  (6),  and  (7)  of  title 
5,  United  States  Code.  Due  to 
extraordinary  administrative  delays,  this 
published  notice  may  provide  less  than 
15  days  notice,  per  41  CFR  Section  101- 
6.1015(b)(2). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Adam  S.  Levitt, 
U.S.  Navy  Secretary  to  the  Board  of 
Visitors,  Office  of  the  Superintendent, 
United  States  Naval  Academy, 
Annapolis,  MD  21402-5000,  telephone 
number  (410)  293-1503. 

Dated:  November  5, 1996. 

D.E.  Koenig, 

LCDR.JAGC,  USN.  Federal  Register  Liaison 
Officer 

[FR  Doc.  96-28764  Filed  11-7-96;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Public  Meetings  On  Electricity 
Restructuring 

AGBJCY:  Office  of  Policy.  U.S. 

Department  of  Energy. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  On  September  27, 1996,  the 
U.S.  Department  of  Energy  announced 
two  public  meetings  to  solicit  input 
from  afliected  constituencies  before 
formulating  the  Department's 
recommendation  respecting  electric 
industry  restructuring.  (61  FR  50810) 
This  is  an  announcement  for  two  more 
public  meetings  in  Chicago,  Illinois  and 
Atlanta,  CA.  The  midwest  regional 
meeting  in  Chicago,  Illinois  will  focus 
on  market  structure  and  operational 
issues.  The  southeast  regional  meeting 
in  Atlanta,  Georgia  will  provide  an 
opportunity  to  revisit  issues  already 
covered  as  well  as  new  ones  such  as  the 
Public  Utility  Regulatory  Policies  Act, 
tax  issues,  and  research  and 
development.  Although  each  meeting 
will  focus  on  specific  issue  areas, 
participants  will  be  allowed  to  address 
other  topics  pertaining  to  electric 
industry  restructuring. 
DATES:  November  15, 1996:  Chicago, 
Illinois;  December  12, 1996:  Atlanta, 
CA. 


ADDRESSES:  The  meetings  will  be  held  at 

the  following  Addresses: 

Midwest  Regional  Meeting.  Marriott  - 
Chicago  Downtown,  540  North 
Michigan  Avenue,  Chicago,  Illinois 

Southeast  Regional  Meeting.  Site  TBD, 
Atlanta.  CA 

Information  Hotline:  (423)  576-3610. 

Issued  in  Washington.  D.C.  November  4, 
1996. 

Marc  Chupka, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

IFR  Doc.  96-28744  Filed  11-7-96;  8:45  ami 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

(Case  No.  OH-006] 

Energy  Conaervation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Vented  Home  Heating  Equipment  Test 
Procedure  to  Vermont  Castings,  Inc. 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Decision  and  Order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  DH-006) 
granting  a  Waiver  to  Vermont  Castings. 
Inc.  (Vermont  Castings)  from  the 
existing  Department  of  Energy  (DOE  or 
Department)  test  procedure  for  vented 
home  heating  equipment.  The 
Department  is  granting  Vermont 
Castings'  Petition  for  Waiver  regarding 
pilot  light  energy  consumption  for 
manually  controlled  beaters  in  the 
calculation  of  Annual  Fuel  Utilization 
EfBciency  (AFUE),  and  calculation 
procedure  for  weighted  average  steady 
state  efficiency  for  manually  controlled 
heaters  with  various  input  rates  for  its 
model  DV40  manually  controlled 
vented  heater. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Hui,  U.S.  Department  of 

Energy,  Office  of  Energy  Efficiency 

and  Renewable  Energy,  Mail  Station 

EE-43 
Forrestal  Building,  1000  Independence 

Avenue,  SW,  Washington,  DC  20585- 

0121,  (202)  586-9145 
Eugene  Margolis.  Esq.,  U.S.  Department 

of  Energy,  Office  of  General  Counsel. 

Mail  Station  CC-72,  Forrestal 

Building,  1000  Independence  Avenue, 

SW,  Washington,  DC  20585-0103, 

(202) 586-9507. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Title  10  CFR  430.27(j), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
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In  the  Decision  and  Order.  Vermont 
Castings  has  been  granted  a  Waiver  for 
its  model  I}V40  manually  controlled 
vented  heater,  permitting  the  company 
to  use  an  alternate  lest  method  in 
determining  AFUE. 

Issued  in  Washingtun.  IX],  on  Novomber  4, 
1996. 

Christine  A.  Ervin. 

Assistant  Secretary,  Eneqfy  Efficiency  and 
Renewable  Enerffy 

Decision  and  Order 

In  the  matter  of:  Vermont  Castings, 
Inc.  (Case  No.  DH-<)06). 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  Public  Law  94-163,  89  Stat.  917,  as 
amended  (EPCA),  which  requires  OGE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  (»rtain  consumer 
products,  including  vented  home 
heating  equipment.  The  intent  of  the 
test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  Title  10  CFR 
Part  430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding 
Title  10  CFR  430.27  to  create  a  waiver 
process.  45  FR  64108,  September  26, 
1980.  Thereafter,  DOE  hirther  amended 
its  appliance  test  procedure  waiver 

Eirocess  to  allow  the  Assistant  Secretary 
or  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  flnal  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

Vermont  Castings  filed  a  "Petition  for 
Waiver,"  dated  July  12,  1996,  in 
accordance  with  se<:tion  430.27  of  Title 
10  CFR  Part  430.  The  Department 


published  in  the  Federal  Register  on 
September  10,  1996,  Vermont  Castings' 
Petition  and  solicited  comments,  data 
and  information  respecting  the  Petition. 
61  FR  47741,  September  10,  1996. 
Vermont  Castings  also  Hied  an 
"Application  for  Interim  Waiver"  under 
section  430.27(b)(2),  which  IX)E  granted 
on  September  4,  1996.  61  FR  47741. 
September  10.  1996. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  the  Federal 
Trade  Commission  (FTC)  concerning  the 
Vermont  Castings  Petition.  The  FTC  did 
not  have  any  objections  to  the  issuance 
of  the  waiver  to  Vermont  Castings. 

Assertions  and  Detenninations 

Vermont  Castings'  Petition  seeks  a 
waiver  from  the  DOE  test  provisions 
regarding  (a)  pilot  light  energy 
consumption  for  manually  controlled 
heaters  in  the  calculation  of  AFUE  and 
(b)  calculation  procedure  for  weighted 
average  steady  state  efficiency  for 
manually  controlled  heaters  with 
various  input  rates.  The  DOE  test 
provisions  in  section  3.5  of  Title  10  CFR 
Part  430,  Subpart  B,  Appendix  O 
requires  measurement  of  energy  input 
rate  to  the  pilot  light  (Qp)  with  an  error 
no  greater  than  3  percent  for  vented 
heaters,  and  use  of  this  data  in  section 
4.2.6  for  the  calculation  of  AFUE  using 
the  formula:  AFUE=(4400iv.tViQjn^i»««I/ 
(4400lV.Cl„.n.«+2.5(4600)Tl„  QfJ 
Vermont  Castings  requests  the 
allowance  to  delete  the  [2.5(4600)TtuQpl 
term  in  the  denominator  in  the 
calculation  of  AFUE  when  testing  its 
model  DV40  manually  controlled 
vented  heater.  Vermont  Castings  states 
that  its  model  DV40  manually 
controlled  vented  heaters  are  designed 
with  a  transient  pilot  which  is  to  be 
turned  off  by  the  user  when  the  heater 
is  not  in  use. 

The  control  knob  on  the  combination 
gas  control  in  these  heaters  has  three 
positions:  'OFF,"  'PILOT"  and  "ON." 
Gas  flow  to  the  pilot  is  obtained  by 
rotating  the  control  knob  from  "OFF"  to 
"PILOT,"  depressing  the  knob,  holding 
in,  pressing  the  piezo  igniter.  When  the 
pilot  heats  a  thermocouple  element, 
sufficient  voltage  is  supplied  to  the 
combination  gas  control  for  the  pilot  to 
remain  lit  when  the  knob  is  released 
and  turned  to  the  "ON"  position.  The 
main  burner  can  then  be  ignited  by 
moving  an  ON/OFF  switch  to  the  "ON" 
position.  Instructions  to  instruct  users  to 
turn  the  gas  control  knob  to  the  "OFF" 
position  when  the  heater  is  not  in  use, 
which  automatically  turns  off  the  pilot, 
are  provided  in  the  User's  Instruction 
Manual  and  on  a  label  adjacent  to  the 


gas  control  knob.  If  the  manufacturer's 
instructions  are  observed  by  the  user, 
the  pilot  light  will  not  be  left  on.  This 
will  result  in  a  lower  energy 
consumption,  and  in  turn  a  higher 
efficiency  than  calculated  by  the  current 
DOE  test  procedure.  Since  the  current 
DOE  test  procedure  does  not  address 
this  issue,  Vermont  Castings  asks  that 
the  Waiver  be  granted. 

Based  on  DOE's  review  of  how 
Vermont  Castings'  model  DV40 
manually  controlled  vented  heater 
operates  and  the  fact  that  if  the 
manufacturer's  instructions  are 
followed,  the  pilot  light  will  not  be  left 
on,  DOE  grants  Vermont  Castings  a 
Petition  for  Waiver  to  exclude  the 
assumed  pilot  light  energy  input  term  in 
the  calculation  of  AFUE. 

This  decision  is  subject  to  the 
condition  that  the  heaters  shall  have  an 
easily  read  label  near  the  gas  control 
knob  instructing  the  user  to  turn  the 
valve  to  the  off-position  when  the 
heaters  are  not  in  use  be  maintained. 

Vermont  Castings  also  seeks  a  Waiver 
from  the  DOE  test  provisions  in  section 
3.1.1  of  Title  10  CFR  Part  430,  Subpart 
B,  Appendix  O  that  requires  steady  state 
efficiency  for  manually  controlled 
heaters  with  various  flow  rates  to  be 
determined  at  a  fuel  input  rate  that  is 
within  ±5  percent  of  50  percent  of  the- 
maximum  fuel  input  rate,  and  the  use  of 
this  data  in  section  4.2.4  to  determine 
the  weighted  average  steady  state 
efficiency  in  the  calculation  of  AFUE. 

Vermont  Castings  states  that  its 
manually  controlled  heaters  utilize  a  gas 
control  with  a  variable  pressure 
regulator  control  that  allows  the  user  to 
select  various  fuel  input  rates  by  varying 
the  range  of  pressures  of  the  heaters, 
and  requests  that  it  be  allowed  to 
determine  steady  state  efficiency  and 
weighted  average  steady  state  efficiency 
in  the  calculation  of  AFUE  at  a 
minimum  fuel  input  rate  of  no  greater 
than  two-thirds  of  the  maximum  fuel 
input  rate  instead  of  the  specified  ±5 
percent  of  50  percent  of  the  maximum 
fuel  input  rate.  Also,  previous  Petitions 
for  Waiver  to  exclude  the  pilot  light 
energy  input  term  in  the  calculation  of 
AFUE  for  home  heating  equipment  with 
a  manual  transient  pilot  control  and 
allowance  to  determine  steady  state 
efficiency  and  weighted  average  steady 
state  efficiency  used  in  the  calculation 
of  AFUE  at  a  minimum  fuel  input  rate 
of  no  greater  than  two-thirds  of  the 
maximum  fuel  input  rate  have  been 
granted  by  DOE  to  Appalachian  Stove 
and  Fabricators,  Inc.,  56  FR  51711. 
October  15, 1991;  Valor  Inc.,  56  FR 
51714,  October  15, 1991;  CFM 
International  Inc.,  61  FR  17287,  April 
19.  1996;  Vermont  Castings,  Inc..  61  FR 
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17290.  April  19, 1996;  and  Superior 
Fireplace  Company,  61  FR  17885,  April 
23, 1996. 

Based  on  DOE  having  granted  similar 
waivers  in  the  past  to  heaters  utilizing 
a  variable  pressure  regulator  control  that 
allows  a  user  to  set  various  fuel  input 
rates,  DOE  agrees  that  a  waiver  should 
be  granted  to  allow  the  determination  of 
steady  state  efficiency  and  weighted 
average  steady  state  efficiency  used  in 
the  calculation  of  AFUE  at  a  minimum 
fuel  input  rate  of  no  greater  than  two- 
thirds  of  the  maximum  fuel  input  rate 
instead  of  the  specified  ±5  percent  of  50 
percent  of  the  maximum  fuel  input  rate 
for  Vermont  Castings  model  DV40 
manually  controlled  vented  heater. 

It  is  therefore,  ordered  that:     -^ 

(1)  The  "Petition  for  Waiver"  filed  by 
Vermont  Castings,  Inc.  (Case  No.  DH- 
006]  is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  (4),  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  O  of  Title  10 
CFR  Part  430,  Subpart  B,  Vermont 
Castings,  Inc.  shall  be  permitted  to  test 
its  model  DV40  manually  controlled 
vented  heaters  on  the  basis  of  the  test 
procedure  specified  in  Title  10  CFR  Part 
430,  with  modifications  set  forth  below: 

(i)  Delete  paragraph  3.5  of  Appendix 
O. 

(ii)  The  last  paragraph  of  3.1.1  of 
Appendix  O  is  revised  to  read  as 
follows: 

3.1.1     (a)  For  manually  controlled  gas 
fueled  vented  heaters,  with  various 
input  rates  determine  the  steady-state 
efficiency  at: 

(1)  A  fuel  input  rate  within  ±5  percent 
of  50  percent  of  the  maximum  fuel  input 
rate  or, 

(2)  The  minimum  fuel  input  rate  if  the 
design  of  the  heater  is  such  that  ±5 
percent  of  50  percent  of  the  maximum 
fuel  input  rate  can  not  be  set,  provided 
this  minimum  input  rate  is  no  greater 
than  two-thirds  of  the  maximum  input 
rate  of  the  heater. 

(b)  If  the  heater  is  designed  to  use  a 
control  that  precludes  operation  at  other 
than  maximum  output  (single  firing 
rate)  determine  the  steady  state 
efficiency  at  the  maximum  input  rate 
only. 

(iii)  Delete  paragraph  4.2.4  of 
Appendix  O  and  replace  with  the 
following  paragraph: 

4.2.4    Weighted  Average  Steady-State 
Efficiency,  (a)  For  manually  controlled 
heaters  with  various  input  rates,  the 
weighted  average  steady-state  efficiency 
(tIss-wt)  is: 

(1)  At  ±5  percent  of  50  percent  of  the 
maximum  fuel  input  rate  as  measured  in 
either  section  3.1.1  to  this  appendix  for 


manually  controlled  gas  vented  heaters 
or  section  3.1.2  to  this  appendix  for 
manually  controlled  oil  vented  heaters, 
or 

(2)  At  the  minimum  fuel  input  rate  as 
measured  in  either  section  3.1.1  to  this 
appendix  for  manually  controlled  gas 
vented  heaters  or  section  3.1.2  to  this 
appendix  for  manually  controlled  oil 
vented  heaters  if  the  design  of  the  heater 
is  such  that  ±5  percent  of  50  percent  of 
the  maximum  fuel  input  rate  cannot  be 
set,  provided  the  tested  input  rate  is  no 
greater  than  two-thirds  of  maximum 
input  rate  of  the  heater. 

(b)  For  manually  controlled  heater 
with  one  single  firing  rate,  the  weighted 
average  steady-state  efficiency  is  the 
steady-state  efficiency  measured  at  the 
single  firing  rate. 

(iv)  Delete  paragraph  4.2.6  of 
Appendix  O  and  replace  with  the 
following  paragraph: 

4.2.6    Aimual  Fuel  Utilization 
Efficiency.  For  manually  controlled 
vented  heaters,  calculate  the  Annual 
•Fuel  Utilization  Efficiency  (AFUE)  as  a 
percent  and  defined  as: 

AFUE  =  tiu 

where: 

Tiu  =  as  defined  in  section  4.2.5  of  this 
appendix. 

(v)  With  the  exception  of  the 
modification  set  forth  above,  Vermont 
Castings,  Inc.  shall  comply  in  all 
respects  with  the  test  procedures 
specified  in  Appendix  O  of  Title  10  CFR 
Part  430,  Subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  model  DV40 
manually  controlled  vented  heater 
manufactured  by  Vermont  Castings,  Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  a  factual 
basis  underlying  the  Petition  is 
incorrect. 

(5)  Effiective  November  4, 1996,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  Vermont  Castings,  Inc.  on 
September  4, 1996.  61  FR  47741, 
September  10, 1996.  (Case  No.  DH-006). 

Issued  in  Washington,  DC,  on  November  4, 
1996. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 
[FR  Doc.  96-28745  Filed  11-7-96:  8:45  am] 

BHJJNQ  OOOE  6460-01 -P 


Federal  Energy  Regulatory 
CoiTNnission 

[Docket  Na  ER97-178-00Q1 

Boston  Edison  Company;  Notice  of 
Filing 

November  4, 1996. 

Take  notice  that  on  October  11, 1996, 
Boston  Edison  Company  tendered  for 
filing  its  compliance  refund  report 
pursuant  to  the  Commission's 
September  16,  1996  letter  order  in 
Docket  Nos.  ER93-150-009,  EL93-10- 
006  and  EL94-73-O01. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  15,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-28707  Filed  11-7-96;  8:45  am] 

BOUNQ  CODE  S717-01-M 

[DodcM  No.  ER96-371-001  *  Dodvt  Na 
ER96-129»-001  (Not  ConaoHdslMl)] 

Cleveland  Electric  Illuminating 
Xompeny  and  Market  Rasponaive 
Energy,  Inc.;  Notice  of  Filing 

November  4. 1996. 

Take  notice  that  on  October  11, 1996, 
Cleveland  Electric  Illuminating 
Company  tendered  for  filing  revised 
Maricet  Based  Tariff,  FERC  No.  4  in 
compliance  with  the  Commission's 
order  issued  on  September  27, 1996  in 
Docket  No.  ER96-3  76-000.  Also  in 
compliance  with  that  order,  Maricet 
Responsive  Energy,  Inc.  tendered  for 
filing  revised  Market  Based  Rate 
Schedule,  FERC  No.  1,  and  Code  of 
Conduct,  Supplement  No.  1  to  Rate 
Schedule  FERC  No.  1. 

Any  person  desiring  to  l>e  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.. N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
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Practice  and  Procedure  (18  CFR  385. 211 
and  18  CFR  385.214).  All  surii  motions 
or  protests  should  be  filed  on  or  before 
November  15.  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  (o  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  Cuhell, 
Secmtary. 

|FR  Doc.  96-28705  Filed  11-7-96;  8:45  ami 
WLUNQ  COOC  •717-41-M 

[Docket  No.  EmS-1471-002] 

Cleveland  Electric  Illuminating 
Company;  Notice  of  Filing 

November  4,  1996. 

Take  notice  that  on  September  24, 
1996,  Cleveland  Ele<;tric  Illuminating 
Company  tendered  for  filing  testimony 
regarding  the  development  of  cost  based 
charges  in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  15.  1996.  Protests  will  be 
considered  by  the  Conimission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  l)ecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  fiU-  with  the 
Clommission  and  are  available  for  public 
inspection 
Loin  D.  Cashell. 
Sifmtiiry 
|FK  1)<M    mi-2H7«)6  Filed  1  1-7-96;  8:45  am| 

MLUNG  COOC  t7l7-01-«l 

[Docket  No.  ER9e-1 703-000.  et  al.] 

Pacific  Gas  and  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

Niivomber  1.  HW6 

Take  nntm;  that  the  following  filings 
havf  l)wt\  made  with  the  Ciommissioii: 

1.  Pacific  Gas  and  Electric  Company 

IHockot  No.  KK<*6- 1 70:»-000| 

Take  notice  that  on  October  25,  1996, 
Pacific  C.as  and  Electrii;  C;ompany 


(PCAE)  tendered  for  filing  additional 
information  in  response  to  a  letter  from 
FERC  dated  September  27.  1996. 

Comment  date:  November  15.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  AYP  Enei^,  Inc. 

1  Docket  No.  ER96-2673-000I 

Take  notice  that  on  October  23.  1996. 
AYP  Energy.  Inc.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  November  15.  1996.  in 
acc:ordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  CiUzeiu  Utilities  Company 

IDocket  No.  ER96-2707-000I 

Take  notice  that  on  October  22.  1996 
and  October  23.  1996.  Citizens  Utilities 
Company  tendered  for  filing 
amendments  in  the  above-referenced 
docket. 

Comment  date:  November  15,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Indiana  Gas  &  Electric 
Company 

|Dex:ket  No  ER96-2734-001I 

Take  notice  that  on  October  29.  1996. 
Southern  Indiana  Gas  &  Ele<:tric 
Company  (SIGECO)  submitted  for  filing 
revisions  to  its  Wholesale  Power  Sales 
Tariff  in  compliance  with  the  order 
issued  in  this  proceeding  by  the  Federal 
Energy  Regulatory  Commission  on 
October  15.  1996.  Southern  Indiana  Gas 
&  Electric  Company.  77  FERC  1 61.024 
(1996). 

Comment  date:  November  15.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

'^.  Louisville  Gas  and  Electric  Company 

|D<K:ket  No.  ER96-2801 -000| 

Take  notice  that  on  October  24.  1996. 
Louisville  Gas  and  Elei;tric  Company 
tendered  for  filing  an  amendment  to  its 
initial  filing  in  the  above-cited  docket  in 
compliance  with  the  Commis.sion's 
diret.tive  in  Order  888  to  unbundle  its 
rates. 

Comment  date:  November  15.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noti<». 

6.  New  England  Power  Company 

(Docket  No  EK96-2865-000| 

Take  notice  that  on  October  25.  1996, 
New  England  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Duke  Power  Company 

IDocket  No.  ER96-2943-0OOI 

Take  notice  that  on  October  23, 1996, 
Duke  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  November  15.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southwestern  Public  Service 
Company 

IDocket  No.  ER96-2948-000I 

Take  notice  that  on  October  28,  1996, 
Southwestern  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  November  15.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  PacifiCorp 

IDocket  No.  ERg6-304(MX)0l 

Take  notice  that  on  October  28. 1996. 
PacifiCorp  tendered  for  filing  additional 
cost  support  for  a  Letter  Agreement 
dated  July  3. 1996  between  PacifiCorp 
and  Portland  General  Electric  (PGE). 

Copies  of  this  filing  were  supplied  to 
PGE.  the  Public  Utility  Cximmission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Great  Bay  Power  Corporation 

IDocket  No.  ER97-99-000| 

Take  notice  that  on  October  9,  1996. 
Great  Bay  Power  Corporation  tendered 
for  filing  a  service  agreement  between 
Enron  Power  Marketing.  Inc.  and  Great 
Bay  for  service  under  Great  Bay's 
revised  Tariff  for  Short  Term  Sales.  This 
Tariff  was  accepted  for  filing  by  the 
Commission  on  May  17.  1996.  in  Docket 
No.  ER96-7  25-000.  The  service 
agreement  is  proposed  to  be  effective 
Octobers.  1996. 

Comment  date:  November  15,  1996.  in 
arxordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  Indiana  Public  Service 
Company 

|[>>cket  No.  ER97-191-000I 

Take  notice  that  on  October  23.  1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Morgan  Stanley  Capital  Group.  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Morgan 
Stanley  Capital  Group.  Inc.  pursuant  to 
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the  Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1426-O00 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company,  75  FERC  1 61,213 
(1996).  Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  November  1, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-1 92-000) 

Take  notice  that  on  October  23, 1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Williams  Energy  Services  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Williams 
Energy  Services  Company  pursuant  to 
the  Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-142&-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Seivice  Company,  75  FERC  1 61,213 
(1996).  Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  November  1, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  Indiana  Public  Service 
Company 

IDocket  No.  ER97-193-OOOI 

Take  notice  that  on  October  23, 1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
WPS  Energy  Services,  Inc. 

Under  the  Transmission  Service 
Agreement.  Northern  Indiana  Public 
Service  Company  will  provide  Poinl-to- 
Point  Transmission  Service  to  WPS 
Energy  Services.  Inc.  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 


Company  in  Docket  No.  ER96-1426-O00 
and  allowed  to  become  effiective  by  the 
Commission.  Northern  Indiana  Public 
Se/vjce  Company,  75  FERC  161,213 
(1996).  Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  November  1,  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-1 94-000) 

Take  notice  that  on  October  23, 1996, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
InterCoast  Power  Marketing  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to 
InterCoast  Power  Marketing  Company 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  ER96- 
1426-000  and  allowed  to  become 
effective  by  the  Commission.  Northern 
Indiana  Public  Service  Company,  75 
FERC1  61,213  (1996).  Northern 
Indiana  Public  Service  Company  has 
requested  that  the  Service  Agreement  be 
allowed  to  become  effective  as  of 
November  1, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Montana-Dakota  Utilities  Co..  a 
division  of  MDU  Resources  Group,  Inc. 

(Docket  No.  ER97-195-0001 

Take  notice  that  on  October  24, 1996, 
Montana-Dakota  Utilities  Co.,  a  division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota),  tendered  for  filing  an 
Interconnection  Agreement  between 
Montana-Dakota  and  Capital  Electric 
Cooperative,  Inc.  (Capital). 

Montana-Dakota  asserts  that  the  filing 
has  been  served  on  Capital  and  on  all 
interested  state  regulatory  agencies. 

Comment  date:  November  15. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Jersey  Central  Power  ft  Light 
CoiqMnjr.  Metropolitan  Edison 
Company.  Pennsylvania  Electric 
Company 

(Docket  No.  ER97-1 96-000) 

Take  notice  that  on  October  24, 1996. 
GPU  Service,  Inc.  (GPU),  on  behalf  of 
Jersey  Central  Power  &  Light  Company. 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (GPU 
Energy),  filed  an  executed  Service 
Agreement  between  GPU  and  Williams 
Energy  Services  Company  (WILLIAMS), 
dated  October  2,  1996.  This  Service 
Agreement  specifies  that  WILLIAMS  has 
agreed  to  the  rates,  terms  and  conditions 
of  GPU  Energy's  Operating  Capacity 
and/or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10.  1995 
in  Jersey  Central  Power  &■  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-000  and  allows  GPU  and 
WILLIAMS  to  enter  into  separately 
scheduled  transactions  imder  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  and/or 
energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  2.  1996  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  November  15.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Tampa  Electric  Company 

IDocket  No.  ER97-1 97-0001 

Take  notice  that  on  October  24. 1996. 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  service 
agreexnents  with  the  City  of  Lake  Worth, 
Florida,  South  Carolina  Electric  &  Gas 
Company,  the  City  of  Lakeland.  Florida, 
Williams  Energy  Services  Company,  and 
Tampa  Electric  itself,  for  non-firm 
point-to-point  transmission  service 
under  Tampa  Electric's  open  access 
transmission  tariff. 

Tampa  Electric  proposes  an  effective 
date  of  October  24.  1996,  for  the  service 
agreements,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  the  other  parties  to  the  service 
agreements  and  the  Florida  Public 
Service  Commission. 
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Comment  date:  November  15.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  and  Electric 
Company 

|Doci(et  No.  ER97-1 99-0001 

Take  notice  that  on  Octotwr  25. 1996. 
Louisville  Gas  and  Electric  Company, 
tendered  for  Tiling  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Enron  Power 
Marlceting,  Inc.  under  Rate  CSS. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Pennsylvania  Power  ft  Light 
Company 

{Docket  No.  ER97-200-OOOI 

Take  notice  that  on  October  23, 1996, 
Pennsylvania  Power  ft  Light  Company 
(PPftL),  filed  a  Service  Agreement  dated 
October  22.  1996.  with  Sonat  Power 
Marketing  L.P.  (Sonat)  for  non-firm 
point-to-point  transmission  service 
under  PPftL's  Open  Access 
Transmission  Tariff.  The  Service 
Agreement  adds  Sonat  as  an  eligible 
customer  under  the  Tariff. 

PPftL  requests  an  effective  date  of 
October  24. 1996,  for  the  Service 
Amement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Sonat  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Pennsylvania  Power  ft  Light 
Company 

IDocket  No.  ER97-201-OOOI 

Take  notice  that  on  October  23,  1996, 
Pennsylvania  Power  ft  Light  Company 
(PPftL),  filed  a  Service  Agreement  dated 
October  22,  1996,  with  Virginia  Electric 
and  Power  Company  (Virginia  Power) 
for  non-firm  point-to-point  transmission 
service  under  PP&L's  Open  Access 
Transmission  Tariff.  The  Service 
Agreement  adds  Virginia  Power  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
October  24.  1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Virginia  Power 
and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  15.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the«nd  of  this  notice. 

21.  Portland  General  Electric  Company 

IDocket  No.  EK97-202-0O()| 

Take  notice  that  on  Ot;tober  23.  1996. 
Portland  General  Electric  Company 


(PGE),  tendered  for  filing  under  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
2,  an  executed  Service  Agreement  with 
Western  Power  Services,  Inc. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30,  1995 
(Docket  No.  PL93-2-002),  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
become  effective  October  1,  1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Western  Power  Services, 
Inc..  as  noted  in  the  filing  letter. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southern  Company  Services,  Inc. 

IDocket  No.  ER97-203-000I 

Take  notice  that  on  October  23, 1996, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
refiarred  to  as  Southern  Companies)  filed 
one  (1)  service  agreement  between  SCS, 
as  agent  of  Southern  Companies,  and 
Southeastern  Power  Administration  for 
non-firm  point-to-point  transmission 
service  under  Part  II  of  the  Open  Access 
Transmission  Tariff  of  Southern 
Companies. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Interstate  Power  Company 

IDocket  No.  ER97-204-OOOI 

Take  notice  that  on  October  23,  1996, 
Interstate  Power  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  its 
Municipal  Electric  Wholesale 
Agreement  with  the  City  of  Guttenberg 
filed  with  FERC  under  Original  Volume 
No.  1. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Pacific  Gas  and  Electric  Company 

IDocket  No.  ER97-205-OOOI 

Take  notice  that  on  October  24, 1996, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  an  agreement 
(Special  Facilities  Agreement)  dated 
June  27.  1996.  and  a  First  Amendment 
to  the  Special  Facilities  Agreement 
dated  October  3.  1996  between  PG&E 
and  the  United  States  of  America  acting 
by  and  through  the  Department  of  the 
Navy. 

The  purpose  of  the  Special  Facilities 
Agreement  is  to:  1)  install  at  the  Navy's 
request  certain  facilities  (Special 


Facilities)  necessary  for  interconnection 
at  U.S.  Naval  Air  Station,  Lemoore, 
California  of  the  Navy's  substation  and 
PC^&E's  transmission  system;  and  2)  to 
facilitate  payment  of  PGftE's  costs  of 
designing,  constructing,  procuring, 
installing,  testing,  and  placing  in 
operation  Special  Facilities  for  the 
Navy,  and  to  provide  a  mechanism  for 
PGftE  to  recover  the  ongoing  costs  of 
owning,  operating  and  maintaining  the 
Special  Facilities  (Cost  of  Ownership 
Charges). 

Copies  of  this  filing  have  been  served 
upon  the  Navy  and  the  California  Public 
Utilities  Commission. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Northern  States  Power  Company 
(Minnesota  Company) 

IDocket  No.  ER97-206-000I 

Take  notice  that  on  October  24, 1996. 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
the  Transmission  Service  Agreement 
between  NSP  and  Sonat  Power 
Marketing  L.P. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective 
September  24, 1996,  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  for  the  agreement 
to  be  accepted  for  filing  on  the  date 
requested. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Boston  Edison  Company 

(Docket  No.  ER97-207-OOOI 

Take  notice  that  on  October  £5, 1996. 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  under  Original  Volume  No. 
8,  FERC  Order  888  Tarifi^  (Tariff)  for 
Maine  Public  Service  Company  (Maine). 
Boston  Edison  requests  that  the  Service 
Agreement  becogie  effective  as  of 
October  1,1996. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Maine  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  November  15. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Maine  Public  Service  Company 

IDocket  No.  ER97-20&-OOOI 

Take  notice  that  On  October  24, 1996, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  Sonat  Power  Marketing, 
Inc. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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28.  Maine  Public  Service  Company 

[Docket  No.  ER97-209-000I 

Take  notice  that  on  October  24, 19%, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  Transcanada  Power 
Corporation. 

Comment  dote;  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Duke  Power  Company 

IDocket  No.  ER97-210-O001 

Take  notice  that  on  October  24, 1996, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Market  Rate  Service 
Agreement  between  Duke  and  MidCon 
Power  Services  Corp.  Duke  requests  that 
the  Agreement  be  made  effective  as  of 
September  27, 1996. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Central  Illinois  Public  Service 
Company 

IDocket  No.  ER97-21 1-000) 

Take  notice  that  on  October  24, 1996, 
Central  Illinois  Public  Service  Company 
(CIPS),  submitted  a  service  agreement, 
dated  October  14, 1996,  establishing 
Minnesota  Power  ft  Light  Company 
(MP&L)  as  a  customer  under  the  terms 
of  CIPS's  Open  Access  Transmission 
Tariff. 

QPS  requests  an  effective  date  of 
October  14, 1996,  for  the  service 
agreement.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  MP&L  and  the  Illinois 
Commerce  Commission. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Boston  Edison  Company 

[Docket  No.  ER97-212-0001 

Take  notice  that  on  October  25, 1996, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  under  Original  Volume  No. 
8,  FERC  Order  888  Tariff  (Tariff)  for 
LG&E  Power  Marketing,  Inc.  (LPM). 
Boston  Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
October  1, 1996. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  LPM  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


32.  Public  Service  Company  of 
Colorado 

IDocket  No.  ER97-213-0001 

Take  notice  that  on  October  25, 1996, 
Public  Service  Company  of  Colorado 
(Public  Service),  tendered  for  filing  a 
revision  to  Exhibit  B  of  the  Power 
Supply  Agreement  between  Public 
Service  and  Holy  Cross  Electric 
Association,  Inc.  (Holy  Cross). 
Specifically  Public  Service  is  filing  a 
Revision  to  Exhibit  B  of  this  Contract 
designated  as  Public  Service  Rate 
Schedule  FERC  No.  52.  This  revision 
eliminates  Glenwood,  Mitchell  Creek, 
and  Roaring  Fork  as  Delivery  Points  and 
shows  the  addition  of  Emergency  Taps 
at  various  other  Delivery  Points.  Public 
Service  requests  that  this  revision  to 
Exhibit  B  be  made  effective  on  the  first 
day  of  the  month  following  FERC's 
approval. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-214-000I 

Take  notice  that  on  October  25, 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  PanEnergy  Power 
Services  under  Rate  GSS. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER97-2 15-000) 

Take  notice  that  on  October  25, 1996, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
Supplement  No.  10  to  the 
Interconnection  and  Interchange 
Agreement  between  NSP  and  United 
Power  Association  (UPA).  This 
supplement  establishes  a  control  area 
meter  point  on  the  existing  transformer 
at  the  Vadnais  Heights  Substation  and 
UPA  agreed  to  install  a  second 
transformer  and  a  control  area  meter 
point  at  the  Vadnais  Heights  Substation. 

NSP  requests  that  the  Commission 
accept  the  supp'ement  effiective  October 
28, 1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  supplement  to  t>e  accepted 
for  filing  on  the  date  requested. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


35.  Southwestern  Public  Service 
Company 

[Docket  No.  ER97-216-000I 

Take  notice  that  on  October  25,  1996, 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  an  executed 
service  agreement  under  its  open  access 
transmission  tariff  with  Aquifa  Power 
Marketing.  The  service  agreement  is  for 
umbrella  non-firm  transmission  service. 

Comment  date:  November  15,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Florida  Power  ft  Light  Company 

[Docket  No.  ER97-21 7-000) 

Take  notice  that  on  October  25,  1996, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  revised  Attachment 
A  to  the  Revised  and  Restated 
Transmission  Service  Agreement  for 
Stanton  Unit  Two  between  FPL  and  The 
Florida  Municipal  Power  Agency.  FPL 
proposed  to  make  the  revised 
Attachment  A  effective  June  1, 1996. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Portland  General  Electric  Company 

IDocket  No.  ER97-21&-OOOJ 

Take  notice  that  on  October  25, 1996. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  its  Average 
System  Cost  (ASC)  as  calculated  by  PGE 
and  determined  by  the  Bonneville 
Power  Administration  under  the  revised 
ASC  Methodology  which  became 
effective  on  October  1, 1984.  This  filing 
includes  PCE's  revised  Appendix  1  of 
the  Residential  Purchase  and  Sale 
Agreement. 

PGE  states  that  the  revised  Appendix 
1  shows  the  ASC  to  be  36.31  mills/kWh 
effective  March  11. 1996.  The 
Bonneville  Power  Administration 
determined  the  ASC  rate  for  PGE  to  be 
36.34  mills/kWh. 

Copies  of  the  filing  have  been  served 
on  the  persons  named  in  the  transmittal 
letter  as  included  in  the  filing. 

Comment  date:  November  15, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Central  Louisiana  Electric 
Company,  Inc. 

[Docket  No.  ES97-6-000I 

Take  notice  that  on  October  30,  1996. 
Central  Louisiana  Electric  Company, 
Inc.  filed  an  application,  under  Section 
204  of  the  Federal  Power  Act.  seeking 
authorization  to  issue  short-term 
indebtedness,  from  time  to  time,  in  an 
aggregate  principal  amount  of  not  more 
than  $145  million  outstanding  at  any 
one  time,  during  the  period  ending 
December  31, 1998,  with  a  final 
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maturity  date  no  later  than  December 
31.  1999. 

Comment  date:  November  29.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Consiunera  Power  Company 

(Docket  No.  ES97-7-OOOI 

Take  notice  that  on  October  30, 1996, 
Consumers  Power  Company  filed  an 
application,  under  Section  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  secured  and/or 
unsecured  long-term  securities,  ht}m 
time  to  time,  in  an  aggregate  principal 
amount  of  not  more  than  $500  million 
outstanding  at  any  one  time,  during  the 
period  December  1,  1996  through 
November  30,  1998,  with  Hnal 
maturities  no  later  than  30  years  from 
the  date  of  issue. 

Comment  date:  November  26, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Exxon  Chemical  Company  and 
Exxon  Company,  U.S.A. 

{Docket  No.  QF8»-4 1-002]  ) 

On  October  28,  1996,  Exxon  Chemical 
Company  and  Exxon  Company,  U.S.A. 
(Applicants),  c/o  John  B.  O'Sullivan, 
Esquire,  1101  Vermont  Avenue,  N.W.. 
Suite  1000.  Washington.  DC.  20005. 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  Applicants,  the  topping- 
cycle  cogeneration  facility  is  located  in 
Baytown,  Texas.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  cogeneration  facility  in 
Exxon  Chemical  Company  and  Exxon 
Company,  U.S.A..  47  FERC  1 62.047 
(1989)  and  recertified  the  facility  in 
Exxon  Chemical  Company  and  Exxon 
Company.  U.S.A.,  57  FERC  1 62,063 
(1991).  The  instant  request  for 
recertification  is  due  to  the  addition  of 
new  electric  and  steam  producing  and 
ancillary  equipment  within  the  existing 
facility. 

Comment  date:  15  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protectants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  CMhsU, 
Secretary. 

[PR  Doc.  96-28704  Filed  11-7-06:  8:45  am) 
BiujNa  oooc  snT-ai-* 


[Proiect  Na  1994-004] 

Heber  Light  &  Power  Company;  Notico 
of  Intent  To  Prepare  an  Environmental 
Assessment  and  Notice  of  Solicitation 
of  Written  Scoping  Comments 

November  4. 1996. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
an  application  from  the  Heber  Light  and 
Power  Company  (Heber)  to  relicense  the 
Snake  Creek  Hydroelectric  Project  No. 
1994-004.  The  800-kilowatt  project  is 
located  partially  within  Uintah  National 
Forest,  near  Heber  City,  in  Wasatch 
County,  Utah. 

The  Commission,  as  lead  agency,  and 
Forest  Service  intend  to  prepare  an 
Environmental  Assessment  (EA)  for  the 
project  in  accordance  with  the  National 
Environmental  Policy  Act. 

In  the  EA.  we  will  consider 
reasonable  alternatives  to  the  project  as 
proposed  by  Heber.  analyze  both  site- 
specific  and  cumulative  environmental 
impacts  of  the  project  as  well  as 
economic  and  engineering  impacts. 

The  draft  EA  will  be  issued  and 
circulated  to  those  on  the  mailing  list 
for  this  project.  All  comments  filed  on 
the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EA.  The 
staffs  conclusions  and 
recommendations  presented  in  the  final 
EA  will  then  be  presented  to  the 
Commission  to  assist  in  making  a 
licensing  decision. 

Scoping 

We  are  asking  agencies.  Indian  tribes, 
non-governmental  organizations,  and 
individuals  to  help  us  identify  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA.  and  to  provide  us 
with  information  that  may  be  useful  in 
preparing  the  EA. 

To  help  fo<:us  comments  on  the 
environmental  issues,  a  scoping 
document  outlining  subject  areas  to  be 
addressed  in  the  EA  will  soon  be  mailed 


to  those  on  the  mailing  list  for  the 
project.  Those  not  on  the  mailing  list 
may  request  a  copy  of  the  scoping 
document  from  the  environmental 
coordinator,  whose  telephone  number  is 
listed  below. 

Those  with  comments  or  information 
pertaining  to  this  project  should  file  it 
with  the  Commission  at  the  following 
address:  Lois  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 

The  comments  and  information  are 
due  to  the  Commission  within  60  days 
from  the  issuance  date  of  the  scoping 
document.  All  filings  should  clearly 
show  the  following  on  the  first  page: 
Snake  Creek  Hydroelectric  Project, 
FERC  No.  1994-004. 

Intervenors  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure  which  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Any  questions  regarding  this  notice 
may  be  directed  to  Hector  Perez, 
environmental  coordinator,  at  (202) 
219-2843. 
Lois  D.  Casliell, 
Secretary. 
(PR  Doc.  96-28708  Filed  11-7-96;  8:45  am) 

MLUNO  OOOC  f717-01-M 


Office  of  Hearings  and  Appeals 


Notice  of  Cases  Filed;  Week  of 
Saptambar  2  Through  Saptamber  6, 
1996 

During  the  Week  of  September  2 
through  September  6.  1996,  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  these  cases 
may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Ap[}eals.  Department  of  Energy. 
Washington.  DC.  20585-0107. 

Dated:  October  25. 1996. 
Georga  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Received 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Sept.  3.  1996  

Do 

Sept.  4.  1996  

Sept.  5.  1996 

Craig  W.  Anderson,  Salt  Lake  City,  Utah 

Harold  Bibeau.  Troutdale.  Oregon  

Schenectady    Naval    Reactors    Office. 
Schenectady.  I^w  Yori<. 

Oak    Ridge    Operations    Office,    Oak 
Ridge.  Tennessee. 

VFA-0213 

VFA-0212 

VSO-0112 
VSO-0113 

Appeal  of  an  information  request  denial.  If  Granted:  The  Au- 
gust 7,  1996  Freedom  of  Information  Request  Dental  is- 
sued by  Idaho  Operatkms  Office  wouM  be  rescinded,  and 
Craig  W.  Anderson  woukj  receive  access  to  certain  DOE 
informatkxi. 

Appeal  of  an  information  request  denial.  If  Granted:  Ttte  K4ay 
28.  1996  Freedom  of  Infomiatkw  Request  Denial  issued  by 
the  Oak  Rklge  Institute  for  Science  and  Education  wouW 
be  rescinded,  and  HaroM  Bit>eau  would  receive  access  to 
certain  Department  of  Energy  Informaton. 

Request  tor  fiearing  under  10  CFR  Part  710.  If  Granted:  An 
indivkJual  emptoyed  at  Schenectady  Naval  Reactors  Offk:e 
woukJ  receive  a  hearing  under  10  CFR  Part  710. 

Request  for  hearing  under  10  CFR  Part  710.  If  Granted:  An 
indivkjual  emptoyed  at  Oak  Rklge  Operatkxis  OffK«  woukJ 
receive  a  hearing  under  10  CFR  Part  710. 

IFR  Doc.  96-28750  Piled  11-7-96;  8:45  am] 

BILLMO  CODE  e4S0-01-P 


Notice  of  Cases  Filed;  Weei(  of 
September  9  Through  Septemlier  13, 
i99o 

During  the  Week  of  September  9 
through  September  13, 1996,  the 


appeals,  applications,  petitions  or  other 
requests  listed  in  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  these  cases 
may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
Washington.  D.C.  20585-0107. 

Dated:  October  25. 1996. 
Geor;ge  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 


Date 


Name  and  kxatkxi  of  applicant 


Case  No. 


Type  of  sut)mission 


Sept.  9, 1996 


Sept.  10.  1996 


Hanford  Educatnn  Actkxi  League,  Spo- 
kane, Washington. 


Paul  Freier.  Littleton,  Cotorado 


Do 


Sept.  10,  1996 


Sept.  12,  1996 


Specialized  Trucking  Sennce,  Inc.,  Ta- 
coma.  Washington. 


Allied  Signal,  Inc.,  Atlanta,  Georgia 


Do 


Thomas    P.    Koenigs,    Raleigh,    North 
Carolina. 


Town  Center  Management  Corp..  Wash- 
ington, DC. 


VFA-0217 


VFA-0214 


RR272-246 


RR272-247 


VFA-0215 


RR272-248  .. 


Appeal  of  an  informatkKi  request  denial.  If  Granted:  Ttie  Au- 
gust 6.  1996  Freedom  of  Informatkxi  Request  Denial  is- 
sued by  ttie  Rnhland  Offkx  of  External  Affairs  wouW  t>e  re- 
scinded, and  Hanford  Educatkxi  Actnn  League  wouM  re- 
ceive access  to  certain  Department  of  Energy  informatkm. 

Appeal  of  an  infonmation  request  denial.  If  Granted:  The  Au- 
gust 15.  1996  Freedom  of  Infomatkxi  Request  Denial  Is- 
sued by  Albuquerque  Operatk>ns  OffKe  wouM  be  re- 
scinded, and  Paul  Freier  wouM  receive  access  to  certain 
DOE  informatk>n. 

Request  for  nxxJifcation/rescission  in  the  crude  oil  refund 
proceeding.  If  Granted:  The  August  19.  1996  Deaskm  and 
Order  Case  No.  RG272-931.  issued  to  Specialized  Tmck- 
ing  Services  Inc.  wouU  be  modified  regarding  the  firm's  ap- 
plKatkm  for  refund  sutxnitted  in  the  Crude  Oil  Refund  Pro- 
ceeding. 

Request  for  modifKation/rescisskm  In  the  cnide  oil  refund 
proceeding.  If  Granted:  The  July  1.  1996  Decisnn  and 
Order.  Case  No.  RF272-77990,  issued  to  Allied  Signal. 
Inc.  wouM  be  modified  regarding  the  firm's  appteation  for 
refund  sutxnitted  in  tl>e  Cmde  Oil  Refund  Procoiading. 

Appeal  of  an  lnformatk>n  request  denial.  If  Granted:  The  Feb- 
mary  10.  1994  and  July  26,  1994  Freedom  of  Intormatkxi 
Request  Denial  Issued  by  the  Savannah  River  Operatkxis 
Office  woukJ  t>e  rescinded,  and  Thomas  P.  Koenigs  wouM 
receive  access  to  certain  Department  of  Energy  informa- 
tk>n. 

Request  for  modiflcaton/rescisson  In  ttie  crude  oil  refund 
proceeding.  If  Granted:  The  FetMuary  19,  1992  Dismissal. 
Case  No.  RF272-59805,  issued  to  Town  Center  Manage- 
ment Corp.  wouM  t>e  modified  regarding  the  firm's  applKa- 
tk>n  for  refund  submitted  in  ttie  Crude  Oil  Refund  Proceed- 
ing. 


57866 


Federal  Register  /  Vol.  61,  No.  218  /  Friday,  November  8,  1996  /  Notices 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  sutxnission 

Sept.  13.  1996  

Do  

George  O'l^e.  New  Castle,  Virginia 

Thomas  Oil  Co..  Gainesville.  Flonda 

VFA-0216  

VEE-OaT?  

Appeal  of  an  information  request  denial.  If  Granted:  The  Au- 
gust 12,  1996  Freedom  of  Information  Request  Denial  is- 
sued by  the  Freedom  of  Information/Privacy  Act  Division 
would  t>e  rescinded,  and  George  O'Naie  would  receive  ac- 
cess to  certain  Department  of  Energy  information. 

Exception  to  the  reporting  requirements.  If  Granted:  Thomas 
Oil  Co.  would  not  be  required  to  file  Form  EIA-782B  Retail- 
er's/Reseller's Monthly  Petroleum  Product  Sales  Report. 

Refund  Applications  Received 


Date  received 

Name  of  refund  proceedin^name  of 
refund  applicant 

Case  No. 

9^  tfwu  9/13/96                                    

Crude  Oil  Supplemental  Applications 

RK272-3900  thru  RK272-3906. 

(FR  Doc.  96-28751  Filed  11-7-96;  8:45  ami 

MLIMQ  OOOC  Mas-M-P 


Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  September 
16  Througli  September  20, 1096 

During  the  week  of  September  16 
through  September  20,  1996,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  OfFice-of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  OfTice  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  (3ctober  30.  1996. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  990 

Week  of  September  16  Through 
September  20.  1996 

Appeals 

FOIA  Group  Inc.,  9/18/96.  VFA-0208 

FOIA  Group,  Inc.  (Appellant)  filed  an 
Appeal  of  a  Determination  issued  to  it 
by  the  Department  of  Energy  (DOE)  in 
response  to  a  request  under  the  Freedom 


of  Information  Act.  In  the 
Determination,  DOE's  Schenectady 
Naval  Reactors  Office  stated  it  could  not 
locate  any  documents  responsive  to  the 
Appellant's  request.  Upon  investigation, 
and  clarification  of  the  Appellant's 
inaccurate  description  of  the  requested 
documents,  the  OHA  located  the 
requested  documents  as  being  under  the 
jurisdiction  of  Richland  Operations 
Office  (DOE/RL).  Accordingly,  the  DOE 
granted  the  Appeal  and  directed  the 
matter  to  E)OE/RL  for  further  action. 
fames  D.  Hunsberger.  9/20/96.  VFA- 
0206 
James  D.  Hunsberger  filed  an  Appeal 
from  a  determination  issued  to  him  by 
the  Office  of  Human  Experiments  of  the 
Department  of  Energy  (EXDE)  in  response 
to  a  Request  for  Information  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  Mr.  Hunsberger  had  filed  a 
lengthy  FOIA  request  seeking 
information  in  DOE  files  concerning 
human  radiation  experiments  in  general 
and  on  any  experiments  which  may 
have  been  pei^ormed  on  him  in 
particular.  He  also  sought  information 
on  intra-  and  inter-govemmental  sharing 
of  human  experiment  data  and  on  other 
related  matters.  In  considering  the 
Appeal,  the  DOE  determined  that  the 
Office  of  Human  Experiments  had 
(performed  an  adequate  search.  The  DOE 
also  found,  however,  that  other  parts  of 
the  Department  might  contain 
responsive  records.  The  DOE  also 
determined  that  parts  of  the  request 
were  so  vague  or  broad  that  they  could 
not  form  the  basis  of  a  reasonable 
search.  Accordingly,  the  Appeal  was 
denied  in  part,  granted  in  part,  and 
remanded  to  the  Freedom  of 
Information  and  Privacy  Croup  of  the 
DOE  Executive  Secretariat  to  determine 
which  parts  of  Mr.  Hunsberger's  request 
could  form  the  basis  for  a  reasonable 
search,  whether  the  agency  might  have 


responsive  documents,  and  the 
appropriate  place(s)  to  search  for 
documents. 

Malcolm  Parvey,  9/17/96.  VFA-0205 
The  DOE'S  Office  of  Hearings  and 
Appeals  (OHA)  issued  a  determination 
denying  a  Freedom  of  Information  Act 
(FOIA)  Appeal  filed  by  Malcolm  Parvey 
(Parvey).  Parvey  appealed  the  Western 
Area  Power  Administration's  (WAPA) 
assessment  of  fees.  OHA  found  that  the 
fees  were  properly  assessed. 

Refund  Application 

Navy  Resale  and  Services  Support 
Office.  9/16/95,  RF272-31780 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  crude  oil  special  refund 
proceeding.  The  Navy  Resale  and 
Services  Support  Office  (NAVRESSO) 
applied  for  a  refund  based  upon  its 
purchases  of  motor  gasoline  which  it 
then  resold  to  military  personnel  and 
their  dependents.  In  support  of  its 
application,  NAVRESSO  asserted  that 
all  profits  from  its  operations  were 
funneled  into  a  morale,  welfare  and 
recreation  fiind  (MWR  Fund)  which 
supports  programs  for  members  of  the 
military  and  their  dependents.  Thus, 
NAVRESSO  argued  that  it  was 
economically  inseparable  from  its 
customers  and  it  should  therefore  be 
considered  an  end-user.  NAVRESSO 
also  argued  that  it  should  be  granted  a 
refund  because  it  would  funnel  any 
refund  it  receives  back  to  its  customers 
through  the  MWR  Fund.  The  DOE  found 
that  NAVRESSO  was  a  retailer  and  that 
there  was  not  such  an  identity  of 
interest  between  NAVRESSO,  the  MWR 
Fund  and  the  purchasers  of 
NAVRESSO's  gasoline  to  justify  treating 
NAVRESSO  as  an  end-user.  Further,  the 
DOE  found  that  giving  NAVRESSO  a 
refund  and  having  it  distribute  the 
refund  through  the  MWR  Fund  would 
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not  constitute  sufficient  restitution  to 
the  individuals  actually  injured  by  the 
overcharges.  Because  the  EXDE 
determined  that  NAVRESSO  was  not 
injured  by  the  overcharges  and  that  a 
refund  to  it  would  not  provide 


restitution  to  injured  persons, 
NAVRESSO's  application  was  denied. 

Refund  Applications 

The  Onice  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 


Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Cascade  Aggregates,  Inc.  et  al  RK272-00432 

City  of  Hayward  RF272-69291  

James  Hagan;  Thomas  Hagan  RI272-19,  RJ272-20 

Lasalle  Farmers  Grain  Co.  et  al RG272-631  

Telleri  Trucking  Co.  et  al  RG272-00544 


09/17/96 
09/16/96 
09/17/96 
09/16/96 
09/18/96 


Dismissals 


The  following  submissions  were  dismissed: 


Name 

Case  No. 

Dorcttester  Cooperative 

RG272-670 

Jack  Daniel  Distillery  

RG2  72-848 

Maywood  Cooperative  /Association  „ 

RF272-768S9 

Scandmavia  Cooperative  Produce  Company  

RG272-585 

Western  Stone  Products  

RR272-244 

(FR  Doc.  96-28748  Filed  11-7-96;  8:45  am] 
BILiJNQ  COM  M«0-01-^ 


Notice  of  Issuance  of  Decisions  and 
Orders  During  tlie  Weeli  of  September 
23  Through  September  27, 1996 

During  the  week  of  September  23 
through  September  27, 1996,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  iiederal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  October  30, 1996. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  List  No.  991 

Week  of  September  23  Through 
September  27, 1996 

Appeals 

Dirk  T.  Hummer.  9/27/96.  VFA-0209 
The  Department  of  Energy  issued  a 
Decision  and  Order  denying  a  Freedom 


of  Information  Act  Appeal  that  was  filed 
by  Diiic  T.  Hummer.  In  his  Appeal,  Mr. 
Hummer  contested  a  finding  by  the 
Richland  Operations  Office  that  the 
documents  he  requested  were  not 
"agency  records,"  and  were  therefore 
not  subject  to  the  FOIA.  In  the  E)ecision, 
the  DOE  found  that  the  documents  in 
question  were  not  "agency  records."  Mr. 
Hummer's  Appeal  was  therefore  denied. 
Local  Union  »  701. 1.B.E.W.,  9/27/96, 
VFA-0210 
Local  Union  #701, 1.B.E.W.  (IBEW) 
filed  an  Appeal  from  a  determination 
issued  to  it  on  August  22, 1996,  by  the 
Department  of  Energy's  Fermi  Group.  In 
that  determination,  the  Fermi  Group 
Manager  stated  that  the  payroll  records 
sought  by  the  IBEW  are  not  the  property 
of  the  Department  of  Energy.  In 
considering  the  Appeal,  the  DOE 
confirmed  that  the  records  requested  by 
the  IBEW  are  not  agency  records  subject 
to  the  FOL\.  Accordingly,  the  DOE 
denied  the  IBEW  Appeal. 

Personnel  Security  Hearing 

Rocky  Flats  Field  Office,  9/23/96,  VSO- 
0093 
An  OHA  Hearing  Officer  issued  an 
opinion  concerning  the  continued 
eligibility  of  an  individual  for  access 
authorization  under  10  C.F.R.  Part  710, 
entitled,  "Criteria  and  Procedures  for 
Determining  Eligibility  for  Access 
Authorization  to  Classified  Matter  or 
Special  Nuclear  Material."  The  Rocky 
Flats  Field  Office  (RFFO)  had 
suspended  the  individual's  access 
authorization  based  on  security 
concerns  arising  from  the  individual's 


harrassment  of  a  female  coworker.  The 
Hearing  Officer  found  the  individual 
had  not  produced  evidence  that  would 
mitigate  security  concerns.  Accordingly, 
the  Hearing  Officer  found  that  the 
individual's  access  authorization  should 
not  be  restored. 

Refund  Applications 

Eason  Oil  Co./M&M  Gas  Company.  9/ 
24/96,  RF352-6.  RF352-10  thru 
RF352-14 

The  DOE  issued  a  Decision  and  Order 
concerning  a  refund  application  that 
was  submitted  on  behalf  of  the  former 
partners  of  M&M  Gas  Company  in  the 
Eason  Oil  Company  (Eason)  special 
refund  proceeding.  The  DOE  found  that 
M&M  Gas  Company  was  a  retailer  of 
Eason  products  that  qualified  for  a 
refund  under  the  60%  mid-range 
presumption  of  injury.  The  DOE  granted 
M&M  Gas  Company  a  total  refund  of 
$40,662.  The  OPiA  determined  that  the 
original  partners  in  the  business,  Max 
Miller  and  John  Mahoney  retained  their 
right  to  the  company's  refund.  Since 
both  of  these  individuals  are  deceased, 
the  OHA  identified  their  respective 
successors  in  interest  and  divided  the 
refund  among  those  individuals. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 
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Crude  Oil  Supplemental  Refund  Oiathbution  RB272-87  

Crude  Oil  Supplemental  Kefund  Distribution  RB272-A9  

John  Sexton  Ointractors  (>> RK272-03854 

K(K:k  Road  (x>mpanies,  Inc..  et  al  RK272-01370 


09/27/96 
09/27/96 
09/24/96 
09/27/96 


Dismissals 


The  following  submissions  were  dismissed: 


Name 

Almena  Cooperative  Association  

George  O'Nale 

Paul  T  Freter 

Richmond  County  

State  ot  New  Hampshire  

|FR  Doc.  96-28749  Filed  11-7-96;  8:45  am) 

BILIJNQ  OOOC  MaO-OI-P 


Case  No. 


RG272-60G 

VFA-0216 

VF-0214 

RF272-98121 

RF272-98133 


Implefnentation  of  Special  Refund 
Procedures 

agency:  OfHce  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures  and  solicitation  of 
comments. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  proposed  procedures  and 
solicits  comments  concerning  the 
refunding  of  $214,236.37  (plus  accrued 
interest)  in  consent  order  funds.  The 
funds  are  being  held  in  escrow  pursuant 
to  a  Con.sent  ludgmenl  and  a 
Banlcruptcy  Distribution  involving 
Houma  Oil  Company  and  |edco.  Inc., 
respectively. 

DATE  AND  AOOflESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  in  the  Federal  Register  and  should 
be  addressed  to  the  Office  of  Hearings 
and  Appeals,  Department  of  Energy. 
1000  Independence  Avenue.  S.W.. 
Washington,  D.C.  20585-0107.  All 
comments  should  conspicuously 
display  a  reference  to  Case  Numbers 
VEF-0023  (Houma  Oil  Co.)  or  VEF- 
0024  (Jedco.  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan.  As.sociate  Dire<:tor, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  S.W. 
Washington.  DC.  20585-0107,  (202) 
426-1575. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Se<;tion  205.282(b)  of 
the  pro«:edural  regulations  of  the 
Department  of  Energy,  lOC.F.R. 
S  205.2H2(b),  notice  is  hereby  given  of 
the  issuance  of  the  Proposed  Decision 
and  Order  set  forth  below.  The  Proposed 
Decision  relates  to  a  Consent  fudgnient 
entered  into  by  the  Huuma  Oil  Company 
which  settled  possible  pricing  violations 
in  the  firm's  .sales  of  motor  gasoline 
during  the  period  May  1,  1979  through 


April  30,  1980.  The  Proposed  Decision 
also  relates  to  a  Bankruptcy  Distribution 
which  settled  pricing  violations 
stemming  from  Jedco,  Inc.'s  sales  of 
motor  gasoline  during  the  period 
November  1.  1973  through  March  31. 
1974. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
funds  remitted  by  Houma  and  Jedco  and 
being  held  in  escrow.  The  DOE  has 
tentatively  decided  that  the  funds 
should  be  distributed  in  two  stages  in 
the  manner  utilized  with  respect  to 
consent  order  funds  in  similar 
proceedings. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  to  5:00  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234.  1000  Independence  Avenue. 
S.W.,  Washington.  D.C.  20585-0107. 


Dated:  October  28. 1996. 
Geoi;ge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Departmeiil  of  Energy 

Washington.  DC  20585 
October  28,  1996 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 

Name  of  Firms:  Houma  Oil  Company  Jedco, 

Inc. 
Date  of  Filing:  September  1. 1995 
Case  Numbers:  VEF-0023,  VEF-0024 
In  accordance  with  the  procedural 
regulations  of  the  Department  of  Enei;gy 
(DOE).  10  C.F.R.  Part  205.  Subpart  V.  the 
Regulatory  Litigation  branch  of  the  Office  of 
Ceneral  Counsel  (OGC)(formerly  the 
Economic  Regulatory  Administration  (ERA)) 
filed  Petitions  for  the  Implementation  of 
Special  Refund  Procedures  with  the  Office  of 
Hearings  and  Appeals  (OHA)  on  September 
1.  1995.  The  petitions  request  that  the  OHA 
formulate  and  implement  procedures  for  the 
distribution  of  funds  received  pursuant  to  a 
C^onsent  Judgment  and  a  Bankruptcy 
Distribution  concerning  Houma  Oil  Co. 
(Houma)  and  Jedco,  Inc.  (Jedco).  respectively. 

Background 

Houma  was  a  "reseller-retailer"  during  the 
period  of  price  controls.  The  ERA  audited 
Houma's  business  records  and  determined  if 
violated  DOE's  regulations  in  its  purchases 
and  sales  of  motor  gasoline  during  the  period 
May  1.  1979  through  April  30,  1980.  On 
November  21,  1983.  the  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  to  Houma  in 
which  it  determined  the  firm  overcharged  its 
customers  by  $503,810  during  the  audit 
period.  On  August  1,  1984,  Houma  and  DOE 
entered  info  a  consent  order  in  which  Houma 
agreed  to  rehind  the  overcharge  amount,  plus 
interest,  in  installment  payments  to  DOE  over 
a  two  year  period.  Houma  ultimately 
defaulted  on  its  repayment  obligation  and  the 
matter  was  referred  to  the  Department  of 
Justice  (DOJ)  for  enforcement.  The  IX)|  then 
obtained  n  (iinsenl  Judgment  against  Houma 
on  Fcbmary  9,  1995.  Pursuant  to  this 
ludgment.  Houma  remitted  u  total  of 
$210,414.73  to  the  DOE.  Houma  then  stopped 
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making  payment,  and  the  DOE  determined 
that  further  legal  action  against  Houma  was 
unlikely  to  result  in  meaningful  benefits  to 
the  taxpayer.  The  residual  payment 
obligation  was  therefore  declared 
uncollectible.  The  collected  monies  will  be 
distributed  in  accord  with  the  procedures 
proposed  herein. 

The  DOE  issued  a  Remedial  Order  (RO)  to 
Jedco  on  October  24. 1978.  Like  Houma. 
Jedco  was  a  "reseller-retailer"  during  the 
audit  period.  The  RO  required  the  firm  to 
implement  a  rollback  of  its  motor  gasoline 
prices,  thereby  restoring  its  overcharged 
customers  to  the  position  they  would  have 
been  in  absent  the  overcharges.*  Jedco  failed 
to  comply  with  the  directives  of  the  DOE  in 
this  matter  and  ultimately  declared 
bankruptcy.  The  DOE's  claim  against  the  firm 
led  to  a  final  distribution  to  the  DOE  of 
$3,821.64.  Since  OGC  has  been  unable  to 
identify  the  customers  injured  by  the  Jedco 
overcharges,  it  has  petitioned  OHA  to 
distribute  this  amount  pursuant  to  Subpart  V 
along  with  the  funds  obtained  from  Houma. 

The  funds  obtained  from  the  two  firms  are 
presently  in  interest-bearing  escrow  accounts 
maintained  by  the  Department  of  the 
Treasury. 

Jurisdiction 

The  procedural  regulations  of  the  DOE  set 
forth  general  guidelines  by  which  the  OHA 
may  formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a  result  of 
an  enforcement  proceeding.  10  C.F.R.  Part 
205,  Subpart  V.  It  is  DOE  policy  to  use  the 
Subpart  V  process  to  distribute  such  funds. 
For  a  more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  rehinds  obtained  as 
part  of  the  settlement  agreements,  see  Office 
of  Enforcement,  9  DOE  1 82,553  (1982); 
Office  of  Enforcement,  9  DOE  1 82,508 
(1981).  After  reviewing  the  record  in  the 
present  case,  we  have  concluded  that  a 
Subpart  V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  monies 
obtained  iirom  Houma  and  Jedco.  We 
therefore  propose  to  grant  OGC's  petitions 
and  assume  jurisdiction  over  distribution  of 
the  funds. 

Proposed  Refund  Procedures 

In  cases  where  the  DOE  is  unable  to 
identify  parties  injured  by  the  alleged 
overcharges  or  the  specific  amounts  to  which 
they  may  be  entitled,  we  normally  implement 
a  two-stage  refund  procedure.  In  the  first 
stage  of  the  proceeding,  those  who  bought 
refined  petroleum  products  from  the  consent 
order  firm  may  apply  for  a  refund,  which  is 
calculated  on  a  pro-rata  or  volumetric  basis. 
In  order  to  calculate  the  volumetric  refund 
amount,  the  OHA  divides  the  amount  of 
money  available  for  direct  restitution  by  the 
number  of  gallons  sold  by  the  consent  order 
firm  during  the  period  covered  by  the 
consent  order.  In  the  second  stage,  any  fiinds 
remaining  after  all  first-stage  claims  are 
decided  are  distributed  for  indirect 
restitution  in  accordance  with  the  provisions 


*  After  the  deregulation  of  petroleum  prices,  the 
RO  was  modifled  and  this  requirement  was 
replaced  by  an  order  requiring  payment  to  the  U.S. 
Treasury,  fedco.  Inc..  8  iX)E  t  81.068  (1981). 


of  the  Petroleum  Overcharge  Distribution  and 
Restihition  Act  of  1986  (PODRA),  15  U.S.C 
4501-07. 

In  the  two  cases  covered  by  this  Decision, 
however,  we  lack  much  of  the  information 
that  we  normally  use  to  provide  direct 
restitution  to  injured  customers  of  the 
consent  order  firms.  In  particular,  we  have 
been  unable  to  obtain  any  information  on  the 
volume  of  the  relevant  petroleum  products 
sold  by  Houma  and  Jedco  during  the 
settlement  period.  Nor  do  we  have  any 
information  concerning  the  customers  of 
these  firms.  Based  on  the  present  state  of  the 
record  in  these  cases,  it  would  be  difficult  to 
implement  a  volumetric  refund  process. 
Nevertheless,  we  propose  to  accept  any 
refund  claims  submitted  by  persons  who 
purchased  motor  gasoline  from  Houma 
during  the  period  May  1. 1979  through  April 
30, 1980  or  from  Jedco  during  the  period 
November  1. 1973  through  March  31, 1974. 
We  propose  to  work  with  those  claimants  to 
develop  additional  information  that  would 
enable  us  to  determine  who  should  receive 
refunds  and  in  what  amounts.  See  Bell  Fuels, 
Inc.  25  DOE  1 85,020  (1995). 

Iniury  Presumptions/Showring  of  Injury 

As  in  previous  Subpart  V  proceedings,  we 
propose  that  Houma  and  Jedco  customers 
who  were  ultimate  consumers  (end-users)  of 
their  motor  gasoline  be  presumed  injured  by 
their  alleged  overcharges.  These  customers 
will  therefore  not  be  required  to  make  a 
further  demonstration  of  injury  in  order  to 
receive  a  refund. 

We  propose  that  reseller  claimants 
(including  retailers  and  refiners)  who 
purchased  motor  gasoline  from  either  of  the 
two  firms  on  a  regular  (non-spot)  iMsis  and 
whose  refund  claim  is  $10,000  or  less  will  be 
presumed  injured  and  therefore  need  not 
provide  further  demonstration  of  injury.  See 
E.D.G..  Inc.,  17  DOE  1 85,679  (1988).  We 
realize  that  the  cost  to  an  applicant  of 
gathering  evidence  of  injury  to  suppiort  a 
relatively  small  refund  claim  could  exceed 
the  expected  refund.  Consequently,  in  the 
absence  of  simplified  procedures  some 
injured  (>arties  would  be  denied  an 
opportunity  to  obtaip  a  refund. 

We  further  propose  that  any  refund 
claimant  advancing  a  refund  claim  in  excess 
of  $10,000  must  establish  that  it  did  not  pass 
the  alleged  Houma  or  Jedco  overcharges 
along  to  its  customers.  See,  e.g..  Office  of 
Enforcement.  8  DOE  1 82.597  (1981).  While 
there  are  a  variety  of  means  by  which  a 
claimant  could  make  this  showing,  a 
successful  claimant  should  demonstrate  that 
at  the  time  it  purchased  motor  gasoline  from 
the  consent  order  firm,  market  conditions 
would  not  permit  it  to  increase  its  prices  to 
pass  through  the  additional  costs  associated 
with  the  alleged  overcharges.  In  addition, 
such  claimants  must  show  that  they  had  a 
"bank"  of  unrecovered  product  costs 
sufficient  to  support  their  refund  claim  in 
order  to  demonstrate  that  they  did  not 
subsequently  recover  those  costs  by 
increasing  their  product  prices.  However,  the 
maintenance  of  a  cost  bank  does  not 
automatically  establish  injury.  See  Tenneco 
Oil/Chevron  U.S.A..  10  DOE  1 85.014  (1982); 
Vickers  Energy  Corp. /Standard  Oil  Co.,  10 


DOE  1 85.036  (1982);  Victors  Energy  Corp./ 
Koch  Industries,  Inc..  10  DOE  1 85,038 
(1982),  Motion  for  ModifKOtion  denied.  10 
DOE  185.062  (1983). 

Conchisian 

Refund  applications  in  this  proceeding 
should  not  be  filed  until  the  issuance  of  a 
final  Decision  and  Order  ptertaining  to  the 
instant  OGC  Implementation  Petitions. 
Detailed  procedures  for  filing  applications 
will  be  provided  in  the  final  Decision  and 
Order.  Before  dis(>06ing  of  any  of  the  funds 
received,  we  intend  to  publicize  the 
distribution  process  and  to  provide  an 
opportunity  for  any  affected  party  to  file  a 
claim.  A  copy  of  this  Proposed  Decision  and 
Order  will  be  published  in  the  Federal 
Register  and  public  comments  will  be 
solicited. 

Any  funds  that  remain  after  all  first -stage 
claims  have  been  decided  will  bie  distributed 
in  accordance  with  the  provisions  of  PODRA. 
PODRA  requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  oil 
overcharge  funds  that  will  not  he  required  to 
refund  monies  directly  to  injured  parties  in 
Subpart  V  proceedings  and  make  those  funds 
available  to  state  governments  as  indirect 
restitution  for  use  in  eneigy  conservation 
programs.  The  Secretary  has  delegated  these 
responsibilities  to  OHA.  Any  funds  in  the 
Houma  or  Jedco  escrow  accounts  the  OHA 
determines  will  not  be  needed  to  effect  direct 
restitution  to  injured  customers  of  those 
firms  will  be  distributed  in  accordance  with 
the  provisions  of  PODRA. 

It  Is  Therefore  Ordered  That:  The  refund 
amounts  remitted  to  the  Depactment  of 
Energy  by  Houma  Oil  Company  and  Jedco. 
Inc..  pursuant  to  a  Consent  Judgment  and  a 
Bankruptcy  Distribution  respectively,  will  be 
distributed  in  accordance  with  the  foregoing 
Decision. 

jFR  Doc.  96-28747  Filed  11-7-96;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6474-7] 

Environmental  Impact  Statements  and 
Regulations;  Availatiillty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  15, 1996  Through 
October  18, 1996  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  05,  1996  (61  FR  15251). 
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Draft  EISs 

EBP  No  D-AFS-K65189-CA  Rating 
EC2,  Cavanah  Multi-Resource 
Management  Project.  Implementation, 
Enchancing  Forest  Health  and 
Productivity.  Tahoe  National  Forest, 
Foresthill  Ranger  District,  Placer 
County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  that  the 
proposed  management  activities  in  a 
watershed  degraded  water  quality  are 
not  being  taken  under  a  hilly  integrated 
management  plan. 

ERP  No.  D-BLM-G67003-NM  Rating 
LO.  Little  Rock  Open-Pit  Mine  Project. 
Construction  and  Operation,  Plan  of 
Operations  Approval,  and  several 
Permits  Issuance,  Grant  County.  NM. 

Summary:  EPA  had  no  objection  to 
the  preferred  alternative  with  the    . 
inclusion  of  the  mitigation  and 
monitoring  measures  presented  in  the 
Draft  EIS  addressing  dust  suppression  as 
part  of  the  mine  plan  operation. 

ERP  No.  D-DOE-L09809-WA. 
Hanford  Site  Tank  Waste  Remediation 
Systems  (TWRS),  Management  and 
Disposal  of  Radioactive,  Hazardous,  and 
Mixed  Wastes.  NPDES  Permit  and 
Approval  of  Several  Permits,  in  the  City 
of  Richland.  Grant  County,  WA. 

Summary:  EPA's  previous 
endorsement  of  the  single  regulatory 
authority  approach  and  the  extensive 
involvement  of  the  Washington 
Department  of  Ecology  as  a  co-preparer 
of  this  draft  EIS,  EPA  does  not  foresee 
having  any  critical  environmental 
objections  to  the  proposed  project. 

ERP  No.  D-^NPS-L6121t-AKDenali 
National  Park  and  Reserve, 
"Frontcountry"  Entrance  Area  and  Road 
Corridor,  Development  Concept  Plan, 
AK. 

Summary:  Our  abbreviated  review  has 
revealed  no  EPA  concerns  on  this 
project. 

ERP  No.  DA-AFS-L65137-AKRa\ing 
E02,  Tongass  Land  Management  Plan 
Revision  (1996  DSEIS)  New  Information 
Concerning  Changes  to  the  Management 
Plan,  Implementation,  Tongass  National 
Forest,  AK. 

Summary:  EPA  expressed 
environmental  objec:tions  to  the  action 
as  described  in  the  preferred  alternative 
because  of  potential  adverse  impacts  to 
water  quality  and  fish  habitat. 

ERP  No.  DR-SFW-K9902&-CA  Rating 
EC2,  Multiple  Species  Conservation 
Program  (MSCP)  Planning  Area. 
Issuance  of  Take  Authorizations  for 
Threatened  and  Endangered  Spe<:ies 
Due  to  Urban  Growth.  San  Diego 
County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  that  tribal 


governments  were  not  consulted.  EPA 
also  noted  that  requirements  of  Clean 
Water  Act  Section  404  will  continue  to 
apply  on  lands  which  do  not  become 
part  of  the  habitat  conservation  area. 

Final  EIS« 

ERP  No.  F-AFS-K82005-CA 
Placerville  Nursery  Pest  Management 
Plan.  Implementation,  Camino,  El 
Dorado  County.  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L6525»-OR  Foss 
Perkins  Analysis  Area,  Vegetation 
Management  and  Timber  Sale,  Ochoco 
National  Forest,  Snow  Mountain  Ranger 
District.  Harney  County,  OR. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  ^ency. 

ERP  No.  F-BIM-K67033-NV  Lone 
Tree  Gold  Mine  Expansion  Project,  Plan 
of  Operations  Approval  and  Permit 
Issuance,  Winnemucca  District. 
Humboldt  County,  NV. 

Summary:  EPA  continued  to  express 
environmental  concerns  regarding 
impact  due  to  %vaste  rock  and  design  of 
the  tailings  facility. 

ERP  No.  F-FRC-L05209-WA 
Nisqually  Hydroelectric  Project  (FERC 
No.  1862)  Issuing  New  License 
(Relicense),  Nisqually  River.  Pierce. 
Thurston  and  Lewis  Counties,  WA. 

Summary:  Review  of  the  Pinal  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No 


'-NPS-l£525&~ID  Hagerman 
Fossil  Beds  National  Monument, 
General  Management  Plan, 
Implementation,  Twin  Falls  and 
Gooding  Counties,  ID. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Other 

ERP  No.  LD-AFS-K65185-CA  Rating 
E02,  Tahoe  National  Forest  and  Portion 
of  Plumas  and  EL  Dorado  National 
Forests,  Implementation,  Twenty-Two 
Westside  Rivers  for  Suitability  and 
inclusion  in  the  National  Wild  and 
Scenic  Rivers  System.  Wild  and  Scenic 
River  Study.  Placer.  Nevada.  Sierra, 
Plumas,  EL  Dorado  and  Yuba  Counties, 
CA. 

Summary:  EPA  expressed 
environmental  objections  to  the 
minimal  protection  and  designation  of 
exceptional  ecological  areas  and  the  use 
of  less  protective  classifications  for 
acknowledged  wild  segments.  EPA  urge 


the  Forest  Service  to  designate  the 
Downieville  complex  or  to  actively  seek 
Research  Natural  Area  or  Special 
Interest  Area  designation  for  this 
exceptional,  biologically  rich  area  and 
for  reconsideration  of  the  North  Fork  of 
the  North  Fork  American  River,  North 
Fork  of  the  Middle  Fork  American 
River,  Fordyce  Creek,  Middle  Yuba 
River,  and  the  upper  South  Yuba  River 
for  designation  into  an  ecosystem 
watershed  management  strategy. 

Dated:  November  5, 1996. 

WilUaB  D.  Dickerson. 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

IFR  Doc.  96-28780  Filed  11-7-96;  8:45  am) 


[ER-FRL-S474-ei 

EnvironmwTtal  Impact  Stiemenia; 
NoticaofAvailablHty 

Responsible  Agency:  OfRce  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  October  28. 

1996  Through  November  01. 1996 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  960512,  DRAFT  EIS.  AFS.  ID. 
Musselshell  Analysis  Area, 
Implementation,  Pierce  Ranger 
District,  Clearwater  National  Forest, 
Clearwater  County,  ID,  Due:  December 
23,  1996,  Contact:  Douglas  Gober 
(208) 935-2513. 

EIS  No.  960513,  DRAFT  EIS.  FHW,  WI. 
Milwaukee  East- West  Corridor, 
Transportation  Improvements.  Qi— 43 
and  Hampton  Avenue  to  downtown 
Milwaukee  and  along  IH-94  to  WI-16. 
Major  Investment  Study,  Funding,  US 
Coast  Guard  and  COE  Section  404 
Permits,  Milwaukee  and  Waukesha 
Counties,  WI,  Due:  January  10. 1997. 
Contact:  Richard  Madrzak  (608)  829- 
7510. 

EIS  No.  960514.  FINAL  EIS.  AFS.  AK. 
Upper  Carroll  Timber  Sale, 
Implementation,  Tongass  National 
Forest,  Ketchikan  Administrative 
Area.  Ketchikan  Ranger  District. 
Revillagigedo  Island.  AK,  Due: 
December  09, 1996,  Contact:  Bill 
Nightingale  (907)  225-2148. 

EIS  No.  960515.  DRAFT  EIS.  AFS,  ID, 
Mosquito-Fly  Project  Area, 
Implementation.  Harvest  Timber, 
Road  Construction  and  Grant  Access 
to  Private  Land,  Idaho  Panhandle 
National  Forests,  St.  Joe  Ranger 
District,  Shoshone  County,  ID,  Due: 
December  23,  1996,  Contact:  Andy 
Schmidt  (208)  245-4517. 

EIS  No.  960516.  DRAFT  SUPPLEMENT. 
FHW.  WI.  US  12  Highway 
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Improvement,  Updated  Information. 
Sauk  City  to  Middleton,  Funding  and 
COE  Section  404  Permits  Issuance. 
Sauk  and  Dane  Counties.  WI.  Due: 
January  31, 1997,  Contact:  Richard 
Madrzak  (608)  829-7510. 

EIS  No.  960517.  DRAFT  EIS,  IBR.  AZ, 
Programmatic  EIS  Pima-Maricopa 
Irrigation  Project,  Construction  and 
Operation,  Maricopa  and  Pinal 
Counties,  AZ,  Due:  December  31, 
1996,  Contact:  Bruce  D.  Ellis  (602) 
870-6767. 

EIS  No.  960518.  FINAL  EIS,  CGD. 
Atlantic  Protected  Living  Marine 
Resource  Initiative.  Implementation. 
Atlantic  Ocean,  from  Maine  to 
Florida.  Due:  December  09. 1996, 
Contact:  Commander  R.  Rooth  (202) 
267-1456. 

EIS  No.  960519.  DRAFT  EIS.  UAF.  CA, 
NM,  Airborne  Laser  (ABL)  Phase 
Program  Definition  and  Risk 
Reduction  Phase,  Proposed  Military 
Location:  Home  Base-Edward  Air 
Force  Base;  Diagnostic  Test  Range — 
Western  Range  (Vandenberg  Air  Force 
Base  and  Point  Mugu  Naval  Air 
Warfare  Center  Weapons  Division), 
CA  and  NM,  Due:  December  23, 1996, 
Contact:  Major  Kark  Freeks  (703)  695- 
8942 

EIS  No.  960520.  DRAFT  EIS,  BLM,  WY, 
North  Rochelle  Mine,  Application  for 
Federal  Coal  Lease  (WYW127221), 
Special-Use-Permits  and  NPDES 
Permit,  Campbell  County,  WY,  Due: 
January  10. 1997,  Contact:  Nancy 
Doelger  (307)  261-7627. 

EIS  No.  960521.  DRAFT  EIS.  AFS,  ID, 
White  Pine  Creek  Timber  Sale, 
Implementation,  Clearwater  National 
Forest,  Palouse  Ranger  District, 
Benewah  and  Latah  Counties,  ID,  Due: 
December  23, 1996,  Contact:  Suzanne 
Uy  (208)  875-1131. 

EIS  No.  960522.  DRAFT  EIS.  USN,  WA, 
Puget  Sound  Naval  Station,  Sand 
Point,  Disposal  and  Reuse. 
Implementation,  King  County,  WA, 
Due:  December  23, 1996,  Contact: 
Chingmin  Oiem  (703)  604-1268. 

Amended  Notices 

EIS  No.  960408.  DRAFT  EIS,  NOA,  OH, 
Ohio  Combined  Coastal  Management 
Program,  Implementation,  Special 
Management  Areas  (SMAs).  Lake  Erie. 
OH,  Due:  November  22, 1996, 
Contact:  Diana  Olinger  (301)  713- 
3113.  Published  FR  09-06-96— 
Review  Period  extended. 

Dated:  November  5, 1996. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  96-28781  Filed  11-7-96;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  biformation 
Cdlectiona  Submitted  to  0MB  for 
Review  and  Approval 

November  4, 1996. 

summary:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Pa{>erwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  9, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  N.W.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street.  N.W., 
Washington,  DC  20503  or 
fain_t^l.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0107. 

Title:  Private  Radio  Application  for 
Renewal,  Reinstatement  and/or 
Notification  of  Change  to  License 
Information. 


Form  No.:  405-A. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for- 
profits;  Not-for-profit  institutions; 
Farms;  Federal  Government;  State,  Local 
and  Tribal  Government. 

Number  of  Respondents:  2,700. 

Estimated  Time  Per  Response:  20 
minutes. 

Total  Annual  Burden:  891  hours. 

Estimated  Costs  Per  Respondent:  $45 
application  fee  and  an  average 
regulatory  fee  of  $35.  Governmental 
entitites  and  non-profit,  public  safety 
and  actions  for  minor  modifications/ 
cancellations  are  exempt  from  fees. 

Needs  and  Uses:  CC  Rules  require  that 
radio  station  licensees  renew  their 
PRMS  (Private  Mobile  Radio  Service) 
radio  station  authorization  every  five 
years  or  their  CMRS  (Commercial 
Mobile  Radio  Service)  radio  station 
authorization  every  ten  years.  Data  is 
used  to  update  the  existing  database  and 
make  efficient  use  of  the  frequency 
spectrum.  Data  is  also  used  by 
Compliance  personnel  in  conjunction 
with  Field  Engineers  for  enforcement 
and  interference  resolutions. 

The  data  collected  is  required  by  the 
Communications  Act  of  1934,  as 
amended;  International  Treaties  and 
FCC  Rules  47  CFR  Parts  1.926,  90.119. 
90.135,  90.157,  95.89,  95.103  and 
95.107.  The  Commission  intends  to 
revise  the  FCC  Form  405A  to  include 
the  dnig  statement  certification  as  part 
of  the  certification  text  in  lieu  of 
checking  a  "yes'V'no"  block;  amend 
purpose  of  application  for  Land  Mobile 
notification  of  conditional  cancellation 
for  conversion  to  Private  Carrier  to  have 
the  applicant  indicate  the  Private 
Carrier  name  in  lieu  of  listing  call  signs 
for  cancellation;  add  a  block  for 
applicant  to  provide  an  Internet  address; 
and  to  require  the  submission  of 
applicant's  social  security  numlwr  (for 
individuals)  or  TIN  Number  (for 
businesses  and  for-profit  organizations). 
The  latter  is  a  result  of  the  Debt 
Collection  Act  of  1996.  These  changes 
are  not  expected  to  significantly  change 
the  applicant  burden. 

OMB  Approval  No.:  None. 

Title:  47  CFR  Section  64.1510— 
Billing  Disclosure  Requirements  for  Pay- 
Per  Call  and  Other  Information  Services. 

Form  No..- N/ A. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for 
profit,  including  small  businesses. 

Number  of  Respondents:  1,350. 

Estimated  Hour  Per  Response:  40 
hours  per  response  (avg.). 

Total  Annual  Burden:  54,000. 

Needs  and  Uses:  47  CFR  64.1510 
imposes  requirements  on  common 
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carriers  that  bill  telephone  subecribers 
for  pay-per-call  and  other  information 
services.  The  requirements  are  intended 
to  ensure  that  consumers  understand 
their  rights  and  responsibilities  %¥ith 
respect  to  these  services. 
OAfB  Approval  No.:  None. 
Title:  Policy  and  Rules  Concerning  the 
Interstate.  Interexchange  Marketplace. 
(X  Docket  No.  96-61  (INTEGRATED 
RATE  PLANS). 
Form  No:  W  A. 

Type  of  Review:  New  Collection. 
Respondents:  businesses  or  other  for 
profit. 
Number  of  Respondents:  6. 
Estimated  Hour  Per  Response:  100 
hoiirs. 

Total  Annual  Burden:  600  hours. 
Needs  and  Uses:  Section  254(g)  of  the 
1934  Communications  Act.  as  amended, 
and  our  rules  extend  rate  integration  to 
all  U.S.  territories  and  possessions.  We 
will  require  certain  carriers  to  submit  no 
later  than  February  1, 1997.  preliminary 
plans  to  achieve  rate  integration  by 
August  1.  1997.  and  final  plans  no  later 
than  Jime  1.  1997.  These  plans  will 
permit  the  Commission  to  review 
progress  toward  achieving  rate 
integration. 

Federal  Communications  Comraissioo. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc.  96-28685  Filed  11-7-96:  8:45  am) 

WLUNO  coot  (TIS-OI-P 
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Altoona.  PA)  (MM  Docket  No.  9fr-ll. 
RM-«742) 
Number  of  Petitions  Filed:  1. 

Federal  Communications  fV«tin|>Minn 

WilUaa  F.  Calia. 

Acting  Secretary. 

[FR  Doc.  96-28686  Piled  11-7-96:  8:4S  am] 

■LUMQ  COM  sna-ai-M 


[Report  No.  2162] 

Petitions  for  Reconskieration  and 
Clarification  of  Action  In  Rulemaking 
Proceedings 

November  5.  1996 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239.  1919  M  Street, 
N.W,.  Washington.  DC.  or  may  be 
purchased  bom  the  Commission's  copy 
contractor.  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  November  25,  1996.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b).  Table  of  Allotments.  FM 
Broadcast  Stations.  (Waverly,  NY  and 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  AvaNabllity:  Wadi  Mountain 
Property,  San  Diego  County,  Callfomia 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Black  Mountain, 
located  in  the  City  of  San  Diego.  San 
Diego  County.  California,  is  affected  by 
section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 


DATES:  Written  noUce  of  serious  interest 
to  purchase  or  effect  other  transfer  of  all 
or  any  portion  of  this  property  may  be 
mailed  or  faxed  to  the  FDIC  until 
February  6. 1997. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  may  be  obtained  fi-om  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Kenneth 
Yopp.  Federal  Deposit  Insurance 
Corporation.  Southwest  Service  Center. 
5080  Spectrum  Drive.  Suite  1000-East. 
Dallas,  TX  75248.  (972)  385-6278;  Fax 
(972) 991-4958. 

SUPPLEMENTARY  INFORMATION:  The  Black 
Mountain  property  is  located  north  of 
the  northerly  terminuses  of  Lynne  Anne 
Lane  and  Rasmussen  Way.  extending 
northerly  and  easterly  encompassing 
portions  of  the  southern  and  eastern 
slopes  of  Black  Mountain  in  the  Rancho 
Penasquitos  community  in  the  northern 
part  of  the  City  of  San  Diego.  Cahfomia. 
The  site  consists  of  approximately 
199.77  acres  of  mostly  sloping  to  steeply 
sloping  undeveloped  land.  The  property 
contains  habitat  for  the  federally-listed 
threatened  California  gnatcatcher  and  is 
adjacent  to  Black  Mountain  Park  to  the 
north  and  dedicated  open  space  known 
as  Paraiso  Cumbres  to  the  east,  both  of 
which  are  managed  by  the  Ci<y  of  San 
Diego  Parks  and  Recreation  Department 
for  recreational  and  open  space 
conservation  purposes.  This  property  is 


covered  property  within  the  meaning  of 
section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  P.L.  101-591 
(12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  this  property  must  be 
received  on  or  before  February  6. 1996 
by  the  Federal  Deposit  Insurance 
Corporation  at  the  appropriate  address 
stated  above. 

ELMMLE  ENTITIES:  Those  entities  eligible 
to  submit  written  notices  of  serious 
interest  are: 

1.  Agencies  or  entitles  of  the  federal 
government; 

2.  Agencies  or  entities  of  state  or  local 
government;  and, 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
179(h)(3)). 

FORM  OF  NOTICE:  Written  notices  of 
serious  interest  must  be  submitted  in 
the  following  form: 

NOTICE  OF  SERIOUS  INTEREST 

RE:  Black  Mountain  Propwty  * 

Federal  Register  Publication  Date: 

November  8.  1996. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the  Coastal  • 
Barrier  Improvement  Act  of  1990.  P.L.  101- 
591.  section  10(b)(2),  (12  U.S.C.  1441a- 
3(b)(2)].  including,  for  qualified 
organizations,  a  determination  letter  from  the 
United  States  Internal  Revenue  Service 
regarding  the  oi^ganization's  status  under 
section  170(h)(3)  of  the  U.S.  Internal  Revenue 
Code  (26  U.S.C.  179(h)(3)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  for  all  or  any  portion 
of  the  property  (e.g..  price,  method  of 
financing,  expected  closing  date.  etc.). 

4.  Declaration  of  entity  that  it  intends  to 
use  the  property  for  wildlife  refuge, 
sanctuary,  open  S[>ac8.  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  (12  U.S.C.  1441a- 
3(b)(4)).  as  provided  in  a  clear  written 
description  of  the  purpose(s)  to  which  the 
property  will  be  put  and  the  location  and 
acreage  of  the  area  covered  by  each 
purpose(s)  including  a  declaration  of  entity 
that  it  will  accept  the  placement,  by  the 
FDIC.  of  an  easement  or  deed  restriction  on 
the  property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its  notice  of 
serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 
Dated:  November  1. 1996. 
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Federal  Deposit  Insurance  Corporation. 

Jerry  L.  Langley. 

£xecutjve  Secretary. 

(FR  Doc.  96-28773  Filed  11-7-96;  8:45  am) 

MUJNQ  OOOC  •714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3120-EM] 

Callfomia:  Emergency  and  Related 
Detennlnations 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  California 
(FEMA-3120-EM).  dated  October  23, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  October  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  23, 1996,  the  President  declared 
an  emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  severe  Hres 
beginning  on  October  21. 1996.  and 
continuing  in  the  State  of  California  are  of 
sufficient  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  subsection 
501(a)  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
an  emergency  exists  in  the  State  of  California. 

You  are  authorized  to  coordinate  all 
disaster  relief  efforts  which  have  the  purpmse 
of  alleviating  the  hardship  and  suffering 
caused  by  the  emergency  on  the  local 
population,  and  to  provide  appropriate 
assistance  for  requii-ed  emergency  measures, 
authorized  under  Title  V  of  the  Stafford  Act, 
to  save  lives,  protect  property  and  public 
health  and  safety,  and  lessen  or  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  Specifically,  you  are  authorized  to 
provide  assistance  for  debris  removal  and 
emergency  protective  measures  as  authorized 
under  subsection  502(a)(4)  and  (5).  excluding 
regular  time  costs  for  subgrantees'  regular 
employees,  and  disaster  housing  as 
authorized  under  subsection  502(a)(6). 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  coordinate  and 
direct  other  Federal  agencies  and  fund 
activities  not  authorized  under  other  Federal 
statutes  and  allocate  from  funds  available  for 
these  piuposes.  such  amounts  as  you  find 
necessary  for  Federal  emergency  assistance 
and  administrative  expenses. 

Pursuant  to  this  emergency  declaration, 
you  are  authorized  to  provide  emergency 


assistance  as  you  deem  appropriate  under 
Title  V  of  the  Stafford  Act  at  75  percent 
Federal  funding. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  he  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Roland  Sarabia  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  (Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  California  to  have 
been  affected  adversely  by  this  declared 
emergency: 

The  counties  of  Los  Angeles,  Orange  and 
San  Diego. 

FEMA  has  been  authorized  to  provide 
Federal  funding  for  disaster  housing,  debris 
removal,  and  emergency  protective  measuires 
as  authorized  under  Title  V  subsections 
502(a)  (4),  (5),  and  (6). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

lames  L.  Witt, 

Director. 

[FR  Doc.  96-28762  Filed  11-7-96;  8:45  am] 

BiLLma  cooe  ens-oz-r 


[FEMA-1141-DR] 

Florida;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Florida  (FEMA- 
1141-DR),  dated  October  15, 1996,  and 
related  determinations. 
EFFECTIVE  DATE:  October  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  15, 1996,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
from  storm  surge,  heavy  rains,  flooding,  and 
wind  damage  associated  with  Tropical  Storm 
Josephine  beginning  on  October  7. 1996.  and 


continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  diswter 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  maj<M'  disaster  exists  in  the  State  of 
Florida 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Public  Assistance  may  be 
added  at  a  later  date,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Edward  A.  Thomas  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Baker.  Citrus.  Clay,  Dixie,  Duval, 
Hernando,  Hillsborough,  Levy,  Manatee, 
Nassau,  Pasco.  Pinellas,  Putnam,  Sarasota, 
Taylor,  and  Volusia  Counties  for  Individual 
Assistance  and  Hazard  Mitigation  Grant 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance] 

James  L.  Witt, 

Director. 

(FR  Doc.  96-28761  Filed  11-7-96;  8:45  am) 

BH.IJNQ  COOE  eris-os-p 


[FEMA-3119-EM] 

Massachusetts;  Emergency  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 

Presidential  declaration  of  an 

emergency  for  the  Commonwealth  of 

Massachusetts  (FEMA-3119-EM).  dated 

October  23. 1996,  and  related 

determinations. 

EFFECTIVE  DATE:  October  23, 1996. 
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FOW  FUfTTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  B46-3606. 

8UPf>t.BMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  23.  1996.  the  President  declared 
an  emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.).  as  follows: 

I  have  determined  that  the  extreme  weather 
conditions  and  flooding  tteginning  on 
October  20.  1996.  and  continuing  in  the 
C]oml)H>n wealth  of  Massachusetts  are  of 
sufTicienl  severity  and  magnitude  to  warrant 
an  emergency  declaration  under  subsection 
501(a)  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act  (the 
Stafford  Act).  I.  therefore,  declare  that  such 
an  emergency  exists  in  the  Commonwrealth  of 
Massachusetts. 

You  are  authorized  to  coordinate  all 
disaster  relief  efforts  which  have  the  purpose 
of  alleviating  the  hardship  and  suffering 
caused  by  the  emergency  on  the  local 
population,  and  to  provide  appropriate 
assistance  Cor  required  emergency  meesures. 
authorized  under  Title  V  of  the  Stafford  Act. 
to  save  lives,  protect  property  and  public 
health  and  safety,  and  lessen  or  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  Specifically,  you  are  authorized  to 
provide  assistance  for  debris  removal  and 
emergency  protective  meesures  as  authorized 
under  subsection  502(a)  (4)  and  (5). 
excluding  regular  time  costs  fur  subgrantees' 
regular  employees,  and  disaster  housing  as 
authorized  under  subsection  S02(a)(6). 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  coordinate  and 
direct  other  Federal  agencies  and  fund 
activities  not  authorized  under  other  Federal 
statutes  and  allocate  from  funds  available  for 
these  purposes,  such  amounts  as  you  find 
necessary  for  Federal  emergency  assistance 
and  administrative  expenses. 

Pursuant  to  this  emergency  declaration, 
you  are  authorized  to  provide  emergency 
assistance  as  you  deem  appropriate  under 
Title  V  of  the  Stafford  Act  at  75  percent 
Federal  funding. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Ortain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148.  I 
hereby  appoint  Alma  C.  Armstrong  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
emergency. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of 


Massachusetts  to  have  been  affected 
adversely  by  this  declared  emergency: 

The  counties  of  Essex,  Middlesex,  Norfolk. 
Plymouth  and  Suffolk. 

FEMA  has  been  authorized  to  provide 
Federal  funding  for  disaster  housing,  debris 
removal,  and  emergency  protective  measures 
as  authorized  under  Title  V  subsections 
S02(a)(4),  (S).and(6). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
James  L.  Witt, 
Director. 

(FR  Doc.  96-28763  Filed  11-7-96;  8:45  am) 
MLUNQ  COM  9n»-n-r 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  NoUoaa; 
AcqutoWona  of  Sharaa  of  Banka  or 
Bank  HokHng  Companlaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j)]  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Covemors.  Comments  must  be  received 
not  later  than  November  22.  1996. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Robert  Sidney  Cauthorn,  Del  Rio, 
Texas,  and  James  Guy  Cauthorn.  Del 
FUo,  Texas;  to  each  acquire  a  total  of 
29.25  percent  of  the  voting  shares  of 
SW&KM  Holdings.  LLC.  Del  Rio.  Texas; 
SW&KM  Limited  Pamership,  Del  Rio. 
Texas;  Westex  Bancorp.  Inc..  Del  Rio. 
Texas;  and  Westex  Bancorp  of  Delaware. 
Inc.,  Wilmington,  Delaware,  and  thereby 
indirectly  acquire  Del  Rio  Bank  &  Trust 
Company.  Del  Rio,  Texas;  First  State 
Bank,  Brackettville,  Texas;  and  Sutton 
City  National  Bank.  Sonora,  Texas. 

Boanl  of  Governors  of  the  Federal  Reserve 
System,  Novemt)er4.  1996. 
Jennifer ).  Johnson, 
Daputy  Secretary  of  the  Board. 
|FR  Doc:.  96-28729  Filed  1 1-07-96;  8:45  ami 
BIUMQ  coot  tt10-01-F 


Formattona  of.  Acquiaitiona  by.  and 
Maigara  of  Bank  HokJhig  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
.    including  the  companies  listed  below. 
The  applications  listed  below,  as  well 
as  other  related  Rlings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
profKwal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  3, 
1996. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Panhandle  Aviation,  Inc.,  Clarinda, 
Iowa;  to  acquire  100  percent  of  the 
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voting  shares  of  National  Bank  of  Iowa, 
Denison.  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  Qohn  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  IFB  Holdings,  Inc.,  Chillicothe. 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Investors  Federal 
Bank.  N.A.,  Chillicothe,  Missouri. 

In  connection  with  this  application. 
Investors  Federal  Bank  and  Savings 
Association  proposes  to  convert  to  a 
national  bank.  Investors  Federal  Bank. 
N.A.,  and  concurrently  form  the 
applicant  as  its  holding  company. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Cullen/Frost  Bankers,  Inc.,  San 
Antonio.  Texas,  and  The  New  Galveston 
Company.  Wilmington.  E)elaware;  to 
acquire  100  percent  of  the  voting  shares, 
and  merge  with  Corpus  Christi 
Bancshares.  Corpus  Christi,  Texas;  and 
thereby  indirectly  acquire  C.S.B.C.C., 
Inc.,  Wilmington,  Delaware;  and 
Citizens  State  Bank,  Corpus  Christi, 
Texas. 

2.  SW&-KM  Limited  Partnership,  Del 
Rio,  Texas;  SW&KM  Holdings.  LLC,  Del 
Rio,  Texas;  to  become  bank  holding 
companies  by  acquiring  Westex  Bancorp 
of  Delaware,  Inc.,  Wilmington, 
Delaware,  and  Del  Rio  Bank  &  Trust 
Company,  Del  Rio,  Texas;  First  State 
Bank,  Brackettville,  Texas;  and  Sutton 
City  National  Bank,  Sonora,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  4, 1996. 

JennifiBr  }.  Johnson, 

Deputy  Secretary'of  the  Board. 

IFR  Doc.  96-28730  Filed  11-7-96;  8:45  am) 

BHJJNQ  CODE  SZIO-OI-F 


Sunahine  Act  Meeting 

AQBICY  HOLDING  THE  MEETINQ: 

Committee  on  Employee  Benefits  of  the 

Federal  Reserve  System.* 

TIME  AND  DATE:  2:45  p.m.,  Wednesday, 

November  13, 1996. 

PU^CE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  of  the  1997  budget  for  the  Office 
of  Employee  Benefits. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

*  The  Committee  on  Employee  Benefits 
considers  matters  relating  to  the  Retirement, 
Thrift.  Long-Term  Disability  Income,  and 


Insurance  Plans  for  Employees  of  the  Federal 
Reserve  System. 

Note:  This  meeting  will  be  recorded  for  the 
beneflt  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  p>er  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System. 

Washington.  D.C.  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  November  6, 1996. 
WUliam  W.  Wiks. 
Secretary  of  the  Board. 
[FR  Doc.  96-28925  Filed  11-06-96;  2:13  pml 

SaUNQ  CODE  SilO-OI-P 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Committee  on  Employee  Benefits  of  the 
Federal  Reserve  System.* 

TIME  AND  DATE:  Approximately  3:15 
p.m..  Wednesday,  November  13. 1996. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposal  relating  to  Federal  Reserve 
System  benefits. 

2.  F*roposed  procedural  amendments 
to  the  Federal  Reserve  System 
Retirement  Plan. 

3.  Proposals  regarding  a  contract  for 
support  of  the  Office  of  Employee 
Benefits. 

4.  Proposals  relating  to  the  OfTice  of 
Employee  Benefits. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

*  The  Committee  on  Employee  Benefits 
considers  matters  relating  to  the  Retirement, 
Thrift,  [^ng-Term  Disability  Income,  and 
Insurance  Plans  for  Employees  of  the  Federal 
Reserve  System. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  6, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  96-28926  Filed  11-06-96;  2:13  pml 

BILUNG  CODE  KIO-OI-P 


GENERAL  ACCOUNTINQ  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

agency:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
will  meet  on  Wednesday,  November  20, 
1996.  from  9:00  A.M.  to  4:00  P.M.  in 
room  7C13  of  the  General  Accounting 
Office  building,  441  G  St..  N.W.. 
Washington,  D.C. 

The  purpose  of  the  meeting  is  to 
discuss  and  review  the  Management 
Discussion  &  Analysis  (MD&A)  and 
Interpretation  follow-up. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes.  Acting  Executive 
Director.  750  First  St.,  N.E.,  Room  1001. 
Washington.  D.C.  20002.  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92^63,  Section  10(a)(2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  November  1, 1996. 
Wendy  M.  Comes, 
Acting  Executive  Director. 
[FR  Doc.  96-28731  Filed  11-7-96;  8:45  am) 

BHJJNG  OOOE  t610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Meeting  of  a  Panel  of  the 
National  Bioethics  Advisory 
Commission 

summary:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  this 
notice  is  hereby  given  to  announce  an 
open  meeting  of  a  panel  of  the  National 
Bioethics  Advisory  Commission 
(NBAC).  The  purpose  is  to  meet  with 
representatives  of  ethics  advisory  bodies 
T>f  other  nations  both  (i)  to  examine  the 
conclusions  reached  by  various 
commissions  regarding  the  protection  of 
human  subjects  in  research  and  the 
management  and  use  of  genetic 
information  and  (ii)  to  discuss  common 
concerns  that  national  ethics  advisory 
bodies  face  in  addressing  public 
bioethics. 
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DATES:  November  21.  1996,  8:30  a.m.- 
4:30  p.m. 

PLACE:  Crowne  Plaza  Pare  Fifty  Five 
Hotel,  55  Cyril  Magnin  Street,  San 
Frani:i.sco,  California  94102. 
SUPPLEMEtfTARY  INFORMATKX:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
by  Exe<:utive  Order  12975,  October  3, 
1995.  The  purpose  of  NBAC  is  to 
provide  advice  and  make 
recommendations  to  the  National 
Science  and  Technology  Council  and 
other  appropriate  entities  on  bioethical 
issues  arising  from  research  on  human 
biology  and  behavior  and  the 
applications,  including  the  clinical 
applications,  of  that  research. 

Tentative  Agenda 

Thursday  November  21,  1996 
Morning  Session 

8:30  a.m.     Call  to  Order,  Opening 
Remarks,  and  Introductions 

9:00  a.m.     Presentations  By  Invited 
Officials  and  Guests  and  Discussion 
With  NBAC  Commissioners — What 
Have  Commissions  Done  About  the 
Protection  of  Human  Subjects  in 
Research  and  the  Management  and 
Use  of  Genetic  Information? 

10:00  a.m.     Break 

10:45  a.m.     Morning  Presentations  and 
Discussion  Continue 

12:30  p.m.     Lunch 

Afternoon  Session 

1:00  p.m.     Presentation  by  Amy 
Gutmann,  Ph.D. — Deliberating 
About  Ethics  in  a  Democracy:  Some 
Reflections  for  Commissions 

2:00  p.m.     Presentations  By  Invited 
OfHcials  and  Guests  and  Discussion 
With  NBAC  Commissioners — What 
Characteristics  of  Commissions — 
Such  as  Scope,  Sponsorship,  Public 
Access,  Professional  Dominance, 
Evaluation  and  Soundness,  and 
Role  and  Structure — Contribute  to 
Success  or  Failure? 

4:00  p.m.     Public  Comment 

4:30  p.m.     Adjourn 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  to  space 
available.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
i:ontact  NBAC  at  the  addre.ss  or 
telephone  number  listed  below  at  least  * 
seven  business  days  prior  to  the 
mt^ting.  Reasonable  provisions  will  be 
made  to  include  on  the  agenda 
presentations  by  persons  requesting  an 
opportunity  to  speak.  Individuals  who 
plan  lo  attend  the  meeting  and  need 
sp«!<:iiil  assistance,  such  as  sign  language 
interpretation  or  other  spe<:ial 


accommodations  should  also  contact 
NBAC  at  the  address  or  telephone 
number  listed  below  at  least  seven 
business  days  prior  to  the  meeting. 
Persons  who  wish  to  file  written 
statements  with  NBAC  may  do  so  at  any 
time. 

FOA  FURTHER  INFORMATION  CONTACT: 
Patricia  Norris,  Communications 
Director,  National  Bioethics  Advisory 
Commission,  MSC-7508, 6100 
Executive  Boulevard,  Suite  3C01, 
Rockville,  Maryland  20892-7508, 
telephone  301-402-4242,  fax  301-480- 
6900. 

Dated:  November  5, 1996. 
PhUUp  R.  Lae. 

Assistant  Secretary  for  Health. 

jFR  Doc.  96-28940  Filed  11-7-96;  8:45  am] 

MLUNO  COOC  41M-17-M 


Cantors  for  Dii 
Prevention 


Control  and 


National  Institute  for  Occupational 
Safety  and  Heaitti  Review  and 
Evaluation  of  ttw  MOSHTiC"  and 
Registry  of  Toxic  Effacte  of  Ciianiical 
Subatancea  (RTECS«)  Electronic 


agency:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control 
and  Prevention  (CDC),  Department  of 
Health  and  Human  Services. 
ACTION:  Request  for  Comments. 

SUMMARY:  NIOSH  is  conducting  a 
comprehensive  evaluation  of  two  of  its 
electronic  databases,  the  NIOSH 
Technical  Information  Center 
(NIOSHTIC*)  and  the  Registry  of  Toxic 
Effects  of  Chemical  Substances 
(RTECS*).  The  goal  of  this  evaluation  is 
to  determine  the  importance  and 
usefulness  of  NIOSHTIC*  and  RTECS* 
to  the  national  and  international 
occupational  safety  and  health 
communities  and  to  other  users. 
Evaluation  results  will  be  used  to 
generate  a  set  of  recommendations 
outlining  possible  options  for  the  future 
of  these  databases. 

DATES:  Written  comments  on  the  issues 
outlined  below  should  be  submitted  to 
Diane  Manning,  NIOSH  Docket  Office. 
4676  Columbia  Parkway.  Mailstop  C-34, 
Cincinnati.  Ohio  45226.  or  by  fax  (513) 
533-8285.  Comments  must  be  received 
on  or  before  December  13.  1996. 
Comments  may  also  be  submitted  by  e- 
mail  to:  dmm2©N10SDTl. em.cdc.gov. 
as  WordPerfect  5.0,  5.1/5.2.  6.0/6.1.  or 
ASCII  files. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Technical  information  may  be  obtained 


from  Jay  Bainbridge,  NIOSH,  CDC.  1600 
Clifton  Road,  N.E.,  Mailstop  D-40, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-3526,  e-mail  address: 
jkbl0nioodl.em.cdc.gov. 

Information  may  also  be  obtained  by 
calling  1-800-35-NIOSH  or  through  the 
NIOSH  Home  Page:  http:// 
www.cdc.gov/niosh/homepage/html. 
SUPPLEMENTARY  INFORMATION:  NIOSH  is 
interested  in  all  comments  regarding 
these  databases,  particularly  useful 
would  be  comments  about  the 
following:  the  utility  of  the  specific 
databases,  the  ability  for  these  specific 
databases  to  supply  needed  information, 
the  negative  impact  if  the  databases 
were  no  longer  available,  sources  of 
comparable  data,  and  suggestions  for 
improvement. 

Dated:  November  4,  1996. 
DiaiM  D.  PorlBr, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 

|FR  Doc.  96-28728  Filed  11-7-96:  8:45  am] 
■MjjNa  oooa  4ia3-i»-p 


Heaitti  Care  Financing  Admlniatration 

[BPD-879-NC] 

IMadicare  and  Medicaid  Programa; 
Announcement  of  Additional 
Application  From  Hoapltai  Raqueating 
Waivers  for  Organ  Procurement 
Sarvica  Area  and  Tectinlcal  Correction 

AOpiCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  announces  an 
additional  application  which  HCFA  has 
received  from  a  hospital  requesting  a 
waiver  tmm  dealing  with  its  designated 
area  organ  procurement  oi^ganization 
(OPO)  in  accordance  with  section 
1138(a)(2)  of  the  Social  Security  Act.  It 
supplements  notices  published  in  the 
Federal  Register  on  January  19.  1996 
and  May  17, 1996,  that  announced 
hospital  waiver  requests  received  by 
HCFA.  Effective  January  1,  1996,  a 
hospital  is  required  to  have  an 
agreement  with  the  OPO  designated  for 
the  area  in  which  it  is  located  unless 
HCFA  grants  it  a  waiver  to  have  an 
agreement  with  an  alternative,  out-of- 
area  OPO.  This  notice  requests 
comments  from  OPOs  and  the  general 
public  for  our  consideration  in 
determining  whether  such  a  waiver 
should  be  granted. 
DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below. 
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no  later  than  5:00  p.m.  on  January  7. 
1997. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
foll(iwing  address:  Health  Care 
Financing  Administration.  IDepartment 
of  Health  and  Human  Services. 
Attention:  BPD-879-NC.  P.O.  Box  7517. 
Baltimore.  MD  21244-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW..  Washington.  DC  20201,  or 
Room  C5-09-26.  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  BPD-^79-4vIC©hcfa.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  s^der  and  must  be 
submitted  to  the  referenced  addresss  in 
order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments.  Electronically 
submitted  comments  will  be  available 
for  public  inspection  at  the 
Independence  Avenue  address,  below. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-879-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
oflices  at  200  Independence  Avenue. 
SW,  Washington.  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Homey  (410)  786-4554. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  January  19, 1996  and  May  17. 
1996.  we  published  notices  in  the 
Federal  Register  (61  FR  1389  and  61  FR 
24941)  that  announced  applications 
which  HCFA  had  received  from 
hospitals  requesting  a  waiver  from 
dealing  with  their  designated  organ 
procurement  organizations  (OPOs)  in 
accordance  with  section  1138  (a)(2)  of 
the  Social  Security  Act  (the  Act).  This 
notice  supplements  these  two  notices 
and  makes  a  technical  correction  to  one 
of  the  groupings  listed  in  the  May  17. 
1996  notice. 

Section  1138  (a)(l)(A)(iii)  of  the 
Social  Security  Act  (the  Act)  provides 
that  a  hospital  or  rural  primary  care 


hospital  that  participates  in  the 
Medicare  or  ^bdicaid  programs  must 
establish  written  protocols  for  the 
identification  of  potential  organ  donors. 
Section  155  of  the  Social  Security  Act 
Amendments  of  1994  (SSA  '94)  (Public 
Law  103-432)  amended  section  1138  of 
the  Act  to  require  that  effective  January 
1. 1996,  a  hospital  must  notify  the  organ 
procurement  organization  (OPO) 
designated  for  the  service  area  in  which 
it  is  located  of  potential  organ  donors 
(sections  1138  (a)(l)(A)(iii)  and  (a)(1)(B) 
of  the  Act).  It  must  also  have  an 
agreement  to  do  so  only  with  that 
designated  OPO  (sections  1138  (a)(1)(C) 
and  (a)(3)(A)). 

The  statute  also  provides  that  the 
hospital  may  obtain  a  waiver  of  these 
requirements  from  the  Secretary.  A 
waiver  would  allow  the  hospital  to  have 
an  agreement  with  an  "out-of-area"  OPO 
(section  1138  (a)(2))  if  it  meets 
conditions  specified  in  the  statute 
(sections  1138  (a)(2)(A)  (i)  and  (ii)). 

The  law  further  states  that  in  granting 
a  waiver,  the  Secretary  must  determine 
that  such  a  waiver:  (1)  Would  be 
expected  to  increase  donation;  and  (2) 
will  assure  equitable  treatment  of 
patients  referred  for  transplants  within 
the  service  area  served  by  the 
designated  OPO  and  within  the  service 
area  served  by  the  out-of-area  OPO 
(section  1138  (a)(2)(A)).  In  making  a 
waiver  determination,  the  Secretary  may 
consider,  among  other  factors:  (1)  Cost 
effiactiveness;  (2)  improvements  in 
quality;  (3)  whether  there  has  been  any 
change  in  a  hospital's  designated  OPO 
service  area  due  to  the  definition  of 
metropolitan  statistical  areas  (MSAs); 
and  (4)  the  length  and  continuity  of  a 
hospital's  relationship  with  the  out-of- 
area  OPO  (section  1138(a)(2)(B)).  Under 
section  1138(a)(2)(D)  of  the  Act.  the 
Secretary  is  required  to  publish  a  notice 
of  any  waiver  applications  within  30 
days  of  receiving  the  application  and 
offer  interested  parties  an  opportunity  to 
comment  in  writing  within  60  days  of 
the  published  notice.  Section  155(a)(2) 
of  SSA  '94  provides  that  any  hospital 
that  had  an  agreement  with  an  out-of- 
area  OPO  on  the  date  of  enactment  of 
that  legislation,  October  31, 1994,  may 
obtain  a  temporary  or  interim  waiver  of 
the  requirements  of  sections 
1138(a)(l)(A)(iii)  and  (a)(1)(C).  The 
statute  requires  that  the  hospital  must 
have  submitted  a  waiver  request  to  the 
Secretary  by  January  1, 1996.  The 
statute  specifically  provides  that  the 
hospital's  existing  agreement  with  the 
out-of-area  OPO  would  remain  in  effect 
pending  the  Secretary's  final 
determination  under  section  1138(a)(2) 
as  to  whether  the  hospital  should  be 
granted  a  permanent  waiver. 


For  hospitals  that  do  not  meet  these 
conditions,  but  that  entered  into 
agreements  with  out-of-area  OPOs  prior 
to  January  1996,  we  have  established  a 
similar  process.  Under  our  section 
1138(a)(2)  authority  to  grant  waivers  if 
statutory  conditions  are  met,  we  will 
make  a  preliminary  determination  as  to 
whether  the  hospital's  request  meets  the 
requirements  of  section  ll38(a)(2)(A)(i] 
and  (ii)  based  upon  an  initial  review  of 
its  waiver  request.  If  we  determine  that 
the  hospital  appears  preliminarily  to 
meet  those  standards,  we  will  grant  the 
hospital  a  temporary,  interim  waiver 
while  we  consider  hirther  the  merits  of 
the  hospital's  waiver  request  on  a 
permanent  basis.  In  the  meantime,  the 
hospital  may  continue  its  relationship 
with  the  OPO  with  which  it  has  an 
agreement. 

n.  Waiver  Request  Procedures 

In  October  1995,  we  issued  a  Program 
Memorandum  (Transmittal  No.  A-95- 
11)  that  has  been  supplied  to  each 
hospital.  This  Program  Memorandum 
detailed  the  waiver  process  and 
discussed  the  information  that  may  be 
provided  by  hospitals  requesting  a 
waiver.  We  indicated  that  upon  receipt 
of  the  waiver  requests,  we  would 
publish  a  Federal  Register  notice  to 
solicit  public  comments,  as  required  by 
law  (section  1138(a)(2)(D)). 

We  will  then  review  the  requests  and 
comments  received.  During  the  review 
process,  we  may  consult  on  an  as- 
needed  basis  with  agencies  outside 
HCFA,  including  the  Public  Health 
Service's  Division  of  Transplantation, 
the  United  Network  for  Oi^gan  Sharing, 
and  HCFA  regional  offices.  If  necessary, 
we  may  request  additional  clarifying 
information  from  the  applying  hospital 
or  others.  We  then  will  make  a  final 
determination  on  the  waiver  requests 
and  notify  the  affected  hospitals  and 
OPOs. 

m.  Additional  Hospital  Waiver  Request 

This  notice  adds  an  additional 
hospital  to  the  May  17,  1996  notice.  We 
are  adding  the  Hutcheson  Medical 
Center,  Inc.  of  Fort  Oglethorpe,  GA.  The 
Hutcheson  Medical  Center  currently 
designated  area  OPO  is  Tennessee 
Donor  Services  (TNDS),  1714  Hayes 
Street,  Nashville.  TN  37203.  The 
center's  requested  out-of-area  OPO  is 
Lifelink  of  Georgia  (GALL).  3715 
Northside  Parkway,  100  Northcreek, 
Suite  300,  Atlanta,  GA  30327. 

rv.  Technical  Corrections 

In  the  May  17, 1996,  notice  with 
comment  period  on  page  24943,  in  the 
Group  I  listing,  we  inadvertently  carried 
the  incorrect  requested  OPO  code  for 
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Merc;y  Hospital.  The  corrected  entries 
for  this  hospital  read  as  follows: 


Name  o«  laaMy 

City 

State 

Requested 
dPO 

Designated 
OPO 

Mercy  Hosprtal  

Wilard  

OH  

OHLC 

OHLB 

Key: 

OHLC  Life  Connection  o(  OtiK>.  1545  HoNand  Road.  Suite  C.  Maunvne.  OH  43537. 

OHLB  Lifebenc.  20600  Chagnn  Blvd.,  SuHe  350.  Cteveland,  OH  44122. 

In  the  Group   11   listing,  on  page  24944.  we  inadvertently  carried  the  incorrect  code  for  the  requested  OTO  and 
the  designated  OPO  for  New  Milford  Hospital.  The  corrected  entries  for  this  hospital  read  as  follows: 


Name  of  (aciWy 

City 

State 

Requested 
OPO 

Designated 
OPO 

New  MiHofd  Hosprtal  

New  MiNord  

CT  

NYRT  

CTHH 

Key: 

NYRT  New  Yofk  Regranal  Transplant  Program.  475  Riverside  Drive-Suite  1244,  New  York,  NY  10115. 

CTHH  Northeast  OPO  and  Tissue  Bank.  Harttord  Hosprtal.  80  Seymour  Street,  Hartlord,  CT  06102-6037. 


Antbority:  Section  1 1 38  of  the  Social 
Security  Act  (42  D.S.C  1320b-8). 
(Catalog  of  Federal  Domestic  Assiitance 
Program  No.  93.778.  Me<lical  Assistance 
Program;  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  20.  1996. 
Thonas  A.  Aull. 

Director,  Bureau  of  Policy  Development. 
Health  Care  Financing  Administration. 
jFR  Doc.  96-28684  Filed  11-7-96;  8:45  ami 
muma  oooc  4ia»-oi-r 


Substance  Abuae  and  Menial  Health 
Servlcea  Administration 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  II  in  December. 

A  summary  of  the  meeting  may  be 
obtained  from:  Ms.  Dee  Herman. 
Committee  Management  Liaison. 
SAMHSA  Office  of  Extramural 
Activities  Review.  5600  Fishers  Lane. 
Room  17-89.  Rockville.  Maryland 
20857.  Telephone:  (301)  443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contrad  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  The  disc:ussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 


and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(3).  (4).  and  (6)  and 
5  U.S.C.  App.  2.  section  10(d). 

Conunittee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  December  3. 1996. 

Panel:  Technical  Assistance  to  States  and 
Universities  in  Mental  Health  Services, 
Human  Resource  Development 

Place:  Parklawn  Building,  Room  12-94. 
5600  Fishers  Lane,  Rockville.  MD  20852. 

Closed:  December  3,  1996,  1:30  p.m.-4:00 
p.m. 

Contact:  Constance  M.  Burtoff.  M.A..  Room 
17-89.  Parklawn  Building.  Telephone:  (301) 
443-2437  and  FAX:  (301)  443-3437. 

Dated:  November  1.  1996. 
Jeri  Lipov. 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

|FR  Doc.  96-28758  Piled  11-7-96:  8:45  ami 
■luJMQ  oooc  4iei-a»-p 


DEPARTMENT  OF  HOU8INQ  AND 
URBAN  DEVELOPMENT 

(Docket  Na  FR-4124-N-11] 

Federal  Property  Suitable  aa  FacUitleB 
To  Assist  ttie  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.  Washington.  DC 


20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impairad  (202)  70642565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toil-hee  Title  V  information  line 
at  1-800-927-7588. 
8UPPLBNENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
pubUshed  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  p.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
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assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-firee  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  Part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  firom  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  profierties  identified  in  this 
Notice  (i.e.,  acreage,  fioor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Army:  Mr.  Derrick 
Mitchell,  CECPW-FP,  U.S.  Army  Center 
for  Public  Works,  7701  Telegraph  Road, 
Alexandria,  VA  22310-3862;  (703)  428- 
6083;  (These  are  not  toll-free  numbers). 


Dated:  November  1, 1996. 

Jaoquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR11AM/B6 

Suitable/A  vaiiabk  Properties 

Buildings  (by  State) 

Arizona 

BIdg.  71117 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219630124 

Status:  Unutilized 

Comment:  5,888  sq.  ft.,  possible  asbestos, 

most  recent  use — classroom,  off-site  use 

only. 

Colorado 

Bldg.  T-106 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219630125 

Status:  Unutilized 

Comment:  25,749  sq.  ft.,  poor  condition, 
possible  aslwstos/lead  based  paint,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  T-222 

Fort  Carson 

Ft.  Carson  Co:  EI  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219630126 

Status:  Unutilized 

Comment:  2,750  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  P-1008 

Fort  Carson 

Ft.  Carson  Co:  EI  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219630127 

Status:  Unutilized 

Comment:  3,362  sq.  ft,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — service  outlet,  off-site  use  only. 

Bldg.  1302 

Fort  Carson 

Ft.  Carson  Co:  EI  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219630128 

Status:  Unutilized 

Comment:  18,259  sq.  ft.,  possible  asbestos/ 
lead  based  paint,  most  recent  use — 
maintenance  shop,  off-site  use  only. 

Bldg.  T-1401 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  2 1 96301 29 
Status:  Unutilized 

Comment:  327  sq.  ft.,  poor  condition,  most 
recent  use — storehouse,  off-site  use  only. 
Bldg.  T-1441 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number:  219630130 
Status:  Unutilized 


Comment:  1.500  sq.  ft,  poor  condition, 
possible  asbestos/leaa  based  paint,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  T-1827 

Fort  Carson 

Ft.  Carson  Co:  EI  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219630132 

Status:  Unutilized 

Comment:  2.488  sq.  h.,  poor  condition, 
possible  asbestos,  most  recent  use — service 
outlet,  off-site  use  only. 

Bldg.T-2438 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Numtwr  219630133 

Status:  Unutilized 

Comment:  4,020  sq.  ft.,  fair  condition,  most 
recent  use — instruction  bldg..  off-site  use 
only. 

Bldg.  2739 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219630134 

Status:  Unutilized 

Comment:  3.880  sq.  ft.,  possible  asbestos, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bldg.  T-2946 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Numben  219630135 

Status:  Unutilized 

Comment:  5,830  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use — 
maintenance  shop,  off-site  use  only. 

Bldg.  T-6043 

Fort  Carson 

Ft  Carson  Co:  EI  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630136 

Status:  Unutilized 

Comment:  10,225  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use — 
storage,  off-site  use  only. 

Bldg.  T6052 

Fort  Carson 

Ft  Carson  Co:  EI  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630137 

Status:  Unutilized 

Comment:  4,458  sq.  ff.,  poor  condition, 
possible  asbestos,  most  recent  use — 
maintenance  shop,  off-site  use  only. 

Bldg.  T-6084 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219630138 

Status:  Unutilized 

Comment:  10.183  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  fwint,  most 
recent  use — training,  off-site  use  only. 

Bldg.  T-6089 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219630139 

Status:  Unutilized 

Comment:  3,150  sq.  ft.,  poor  condition. 

p>ossible  asbestos,  most  recent  use — service 

outlet,  off-site  use  only. 
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BIdg.  8^221 
Fort  C^^araon 

Ft.  Carson  Co:  BI  Paso  CO  S091 3-5023 
Landholding  Agency:  Army 
Property  Number:  219630140 
Status:  Unutilized 

Comment:  5.796  »q.  ft.,  feir  (»ndition. 
possible  asbestos/lead  based  paint,  moat 
recent  use — warehouse,  ofT-site  use  only. 
BIdg.  S-6226 
Fort  (^rson 

Ft.  Carson  (x>:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630141 
Status:  Unutilized 

Comment:  13,154  »q.  ft.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only. 
BIdg.  S-6229 
Fort  Carson 

Ft.  Carson  Cm:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number:  219630142 
Status:  Unutilixed 

Comment:  480  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use— generator  plant,  off-site  use 
only. 

BIdg.  S-6230 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landh  >lding  Agency:  Army 
Property  Number:  219630143 
Status:  Unutilized 

Comment:  13.154  sq.  ft.,  fair  condition, 
possible  asbestus/lead  based  paint,  naost 
recent  use — admin.,  off-site  use  only. 
BIdg.  S-6235 
Fort  Carson 

Ft.  Carson  Cxi.  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number:  219630144 
Status:  Unutilized 

Comment:  10,038  sq.  ft.,  p<»r  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only. 
BIdg.  S-6240 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number:  219630145 
Status:  Unutilized 

Comment.'  9.985  sq.  ft  .  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only 
BIdg  .S-6241 
Fort  (^rson 

Ft.  Carson  l>):  El  Pa.so  CO  80913-5023 
Landholding  Agmcy  Army 
Prop»!rty  Numb«r:  219630146 
Statu.s   Unutilized 

Comment.  10.038  sq  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  off-site 
use  only. 

BIdg.  S-6243 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-.5023 

Landholding  Agency:  Army 

Pr<)p««rty  Number   214630147 

Stiitu.s   Unutilizini 

(j)mmont:  12.745  sq.  ft,.  p<M)r  condition. 
po,ssil)lo  aslK>st()s/U>ad  l)a.sed  paint,  most 
nx:L'nt  us« — storiigo;  off-silu  us«;  only. 

BIdgs  6244.  6247 


Fort  Canon 

Ft.  Caraon  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630148 

Status;  Unutilizsd 

Comment:  fiiir  condition,  poasible  asbestos/ 

lead  baaed  paint,  moat  recent  use— admin. 

off-site  use  only. 

Bldgs.S-6245.  S-6246 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number:  219630149 
Status:  Unutilized 

Comment:  fair  condition,  possible  asbestos/ 
lead  based  paint,  most  recent  use — 
barracks,  ort-site  use  only. 
Bldgs.  S-6248.  S-6249 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number:  219630150 
Status:  Unutilized 

Comment:  poor  condition,  possible  asbestos/ 
lead  based  paint,  most  recent  use— admin., 
off-site  use  only. 
BIdg.  S-6251 
Fort  Carson 

Ft.  Carson  Co:  BI  Paso  CO  80913-5023 
I'Sndholding  Agency:  Army 
Property  Number:  219630151 
Status:  Unutilized 

Comment:  11.906  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  [wint,  most 
recent  use — recreation,  off-site  use  only. 
BIdg.  S-6260 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number:  219630152 
Status:  Unutilized 

Comment:  2.953  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — comm.  bidg..  off-site  use  only. 
BIdg.  S-6261 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number.  219630153 
Status:  Unutilized 

(xjmment:  7.778  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — storage,  off-site  use  only. 

C^eoigia 

BIdg.  T-425 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number  219630155 

Status:  Unutilized 

(>imment:  1.367  sq.  ft.,  needs  major  rehab. 

most  recent  use — storage,  off-site  use  only. 
BIdg.  S-5608 
Fort  Stewart 

Hinesveille  (x):  Liberty  CA  31314- 
Landholding  Agency:  Army 
Property  Number  219630159 
Status:  Unutilized" 
Comment:  2.688  sq.  ft.,  fair  condition,  most 

rtH:enf  use— admin.,  off-site  use  only. 
Bl.ig  S-7332 
Fort  Stewart 

Hinnsviile  Co:  Liberty  CA  313314- 
l^ndholding  Agency:  Army 


Property  Numftr  219630160 

Status:  Unutilized 

Comnient:  1,140  sq.  ft,  fair  condition,  most 

racent  use — admin.,  off-site  use  only. 
BIdg.  T-202 
Fort  Stewart 

Hinesveille  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number  219630161 
Status:  Unutilized 
Comment:  2,444  sq.  ft.,  needs  rehab,  most 

recent  use— admin.,  off-site  use  only. 

Ha«raii 

BIdg.  P-6082 

Fort  Shafter 

Honolulu  HI  96619- 

Landholding  Agency:  Anny 

Property  Number  219630162 

Status:  Unutilized 

Conunent:  42  sq.  ft.,  most  recent  use — 

storage,  off-site  only. 
BIdg.  P-2604 

Schofield  Barracks  Military  Reservation 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219630163 
Status:  Unutilized 
Conunent:  112  sq.  ft.,  most  recant  use — 

storage,  off-site  use  only. 

Louisiana 

BIdg.  5917  A,  B,  CD 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Array 
Property  Number  219630164 
Status:  Unutilized 

Conunent:  3902  sq.  ft.,  family  housing,  needs 
rehab. 

New  York 

24  Residential  Apt.  Bldgs. 

Stewart  Gardens,  Army  Wherry  Family 

Housing 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219630165 
Status:  Unutilized 
Conunent:  most  recent  use — family  housing, 

needs  rehab,  presence  of  asbestos,  off-site 

use  only. 

1 1  Detached  Garages 

Stewart  Gardens.  Army  Wherry  Family 

Housing 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219630166 
Status:  Unutilized 

Comment:  needs  rehab,  off-site  use  only. 
27  Storage  Sheds 
Stewart  Gardens,  Army  Wherry  Family 

Housing 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219630167 
Status:  Unutilized 

Comment:  good  condition,  off-site  use  only. 
BIdg.  1810 

Stewart  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  2196301(>8 
Status:  Unutilized 
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Conunent:  1453  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — office,  off-site 
use  only. 

BIdg.  2297 

Stewart  Array  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number:  219630169 

Status:  Unutilized 

Comment:  102  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — emerg.  power 

station,  off-site  use  only. 
Bldgs.  2506,  2514,  2516 
Stewart  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219630170 
Status:  Unutilized 
Comment:  4350  sq.  ft.  each,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only. 

BIdg.  2608 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number:  219630171 

Status:  Unutilized 

Comment;  6634  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use-barracks,  off- 
site  use  only. 

BIdg.  2619 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number  219630172 

Status:  Unutilized 

Comment:  1680  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — office,  off-site 
use  only. 

BIdg.  1600 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number  219630173 

Status:  Unutilized 

Comment;  1453  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use— dayroom,  off- 
site  use  only. 

6  Bldgs. 

Stewart  Army  Subpost 

#1602,  1604,  1606,  1608,  1610,  1612 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number  219630174 

Status:  Unutilized 

Comment:  4349  sq.  ft.  each,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

barracks,  off-site  use  only. 

Bldgs.  644,  658 

U.S.  Military  Academy-West  Point 

Highlands  Co:  Orange  NY  10996- 

Landholding  Agency:  Army 

Property  Number  219630175 

Status:  Unutilized 

Comment:  1922  sq.  ft.  each,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 

BIdg.  650 

U.S.  Military  Academy-West  Point 
Highlands  Co:  Orange  NY  10996- 
Landholding  Agency:  Army 
Property  Number  219630176 
Status:  Unutilized 


Comment:  3292  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

BIdg.  660 

U.S.  Military  Academy-West  Point 

Highlands  Co:  Orange  NY  10996- 

Landholding  Agency:  Army 

Property  Number  219630177 

Status:  Unutilized 

Comment:  1742  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldgs.  662,  664 

U.S.  Military  Academy-West  Point 

Highlands  Co:  Orange  NY  10996- 

Landholding  Agency:  Army 

Property  Number  219630178 

Status:  Unutilized 

Comment:  5082  sq.  ft.  each,  needs  repair, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only. 

BIdg.  668 

U.S.  Military  Academy-West  Point 

Highlands  Co:  Orange  NY  10996- 

Landholding  Agency:  Army 

Property  Number  219630179 

Status:  Unutilized 

Comment:  3140  sq.  ft.,  needs  repair,  presence 

of  asbestos,  most  recent  use — preschool, 

oft'-site  use  only. 

North  Carolina 

BIdg.  D-1 102 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219630180 

Status:  Unutilized 

Comment:  3812  sq.  ft.,  needs  rehab,  most 

recent  use — training,  off-site  use  only. 
BIdg.  K1320 
Fort  Bragg 

PL  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219630181 
Status:  Unutilized 
Comment:  4725  sq.  ft.,  needs  repair,  most 

recent  use — community  bldg.  off-site  use 

only. 
Bldg.  2-3061 
Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219630182 
Status:  Unutilized 
Comment:  6020  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  2-5411 
Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  38307- 
Landholding  Agency;  Army 
Property  Number  219630183 
Status:  Unutilized 
Comment:  3100  sq.  ft.,  needs  major  rehab, 

most  recent  use — heat  plant,  off-site  use 

only. 

Bldg.  E-7429 

Fort  Bragg 

Fort  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219630184 

Status:  Unutilized 

Comment:  3780  sq.  ft.,  needs  rehab,  most 

recent  use — training  bldg.,  off-site  use  only. 
Bldg.  E-7530 


Port  Bragg 

Fort  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219630185 
Status:  Unutilized 

Comment:  3747  sq.  ft.,  needs  rehab,  most 
recent  use — training  bldg.,  off-site  use  only. 

Oklahoma 

Bldg.  P-508 

U.S.  Army  Reserve  Center,  Norman  #02 
Norman  Co:  Cleveland  OK 
Landholding  Agency;  Army 
Property  Number  219630186 
Status:  Unutilized 

Conunent:  210  sq.  ft.,  most  recent  use — 
storehouse,  off-site  use  only. 

Texas 

Bldg.  809 
Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219630187 
Status:  Unutilized 

Comment;  16853  sq.  ft,  poor  condition,  most 
recent  use — gymnasium,  off-site  use  only. 

Bldg.  2160 

Fort  Bliss,  Hayes  Housing  Complex 

El  Paso  Co;  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219630188 

Status:  Unutilized 

Comment:  916  sq.  ft..  Poor  condition, 

presence  of  asbestos/ lead  based  paint,  most 
recent  use — family  quarters,  off-site  use 
only. 

Bldg.  2503 

Fort  Bliss 

El  Paso  Co;  El  Paso  TX  79916- 

Landholding  Agency;  Army 

Property  Number  219630189 

Status:  Unutilized 

Comment;  3332  sq.  ft.,  needs  major  rehab, 
presence  of  lead  based  ptaint.  most  recent 
use — maintenance  shops,  off-site  use  only. 

Bldgs.  2504.  2506.  2510 

Fort  Bliss 

EI  Paso  Co;  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219630190 

Status;  Unutilized 

Conunent:  2331  sq.  ft.,  needs  major  rehab, 
presence  of  lead  based  paint,  most  recent 
use — maintenance  shops,  off-site  use  only. 

Bldgs.  2511-2513,  2516,  2519 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219630191 

Status;  Unutilized 

Comment:  13711  sq.  ft.,  needs  major  rehab, 
presence  of  lead  based  paint,  most  recent 
use — maintenance  shops,  off-site  use  only. 

Bldgs.  2514.2515 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency;  Army 

Property  Number  219630192 

Status;  Unutilized 

Comment;  16976  sq.  ft.,  needs  major  rehab, 
presence  of  lead  based  p>aint.  most  recent 
use — maintenance  shops,  off-site  use  only. 

Bldg.  2535 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 


87882 Federal  Regjater  /  Vol.  61.  No.  218  /  Friday.  November  8.  1996  /  Nodces 


Landholding  Agency:  Army 
Property  Number:  219630193 
Status:  Unutilized 

Comment:  528  sq.  f).,  needa  maior  rehab, 
presence  of  lead  based  paint,  most  recant 
use — maintenance  shops,  off-site  use  only. 
32  Units 
Port  Bliss 
Upper  William  Beaumont  Army  Medical 

Center 
El  Paso  Co:  Bl  Paso  TX  79916- 
Location:  7402.  7403,  7406.  7410.  7423.  7424. 
7427.  7428,  7442.  7446.  7447,  7462.  7463. 
7466.  7467.  7485— A/B 
Landholding  Agency:  Army 
Property  Number:  219630194 
Status:  Unutilized 

Comment:  A  side  1010  sq.  ft..  B  side  777  sq. 
f).,  poor  condition,  moat  recent  use — 
residential  off-site  use  only. 
35  Units 
Port  Bliss 
Upper  William  Beaumont  Army  Medical 

Canter 
El  Paao  Co:  El  Paso  TX  79916- 
Location:  7401.  7404.  7405.  740S,  7412.  7422. 
7425.  7426.  7429.  7430.  7441,  7444.  7445. 
7448.  7461.  7464.  7465.  7481— A/B 
Landholding  Agency:  Army 
fVoperty  Number:  219630195 
Status:  Unutilized 

Comment:  972  sq.  ft.,  poor  condition,  moat 
recent  use — residential,  off-site  use  only. 
8  Units 
Port  Bliss 
Upper  William  Beaumont  Army  Medical 

Center 
El  Paso  Co:  El  Paso  TX  79916- 
Location:  7407  A/B.  7421  A/B.  7443  A/B. 

7483  A/B 
Landholding  Agency:  Army 
Property  Number:  219630196 
Status:  Unutilized 

C>>mment:  887  sq.  ft.,  poor  condition,  moat 
recent  use — residential,  off-site  use  only. 

Washington 

BIdg.  A0213,  Port  Lewis 

Port  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219630198 

Status:  IJnutilized 

Comment:  9566  sq.  ft..  Possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only. 

13  Bldgs.  Port  Lewis 

A0402,  a)723,  C0726.  CX)727.  CO902, 

CO903,  CO906.  CX)907.  (X)922,  rX)923. 

C0926.  CO927.C1250 
Ft.  Lewis  Cx).  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  219630199 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only 

7  Bldgs..  Fort  Lewis 

A0438,  A(J439,  a)901.  CO910,  QWll, 

CX)918,  CC)919 
Ft.  Lewis  Cm  Pierce  WA  98433-9500 
Landholding  Agency   Army 
Property  Number  2196.10200 
Status:  Unutilized 
(^imment:  1144  sq   ft  .  p<issiblu  asbnstos/lead 

paint,  mtjst  recent  use — dayroom  bldgs  . 

off-site  use  only. 


Bldg.  AOeOS.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630201 

Status:  Unutilizad 

Comment:  2285  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  moat  recent  use — 

dining,  off-site  use  only. 
Bldg.  A1403.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  219630202 
Status:  Unutilizad 
Comment:  6704  sq.  ft.,  poaaibie  asbestoa/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 

Bldg.  A140S,  Fort  Lewis 

Ft  L«wis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219630203 

SUtus:  Unutilized 

Conmient:  6704  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 

6  Bldgs.,  Fort  Lewis 

COQOS,  C0728,  0OQ21.  C0928,  C1008.  C1108 

R.  Lewis  Co:  Pieroe  WA  98433-0500 

Landholding  Agency:  Army 

Property  Number:  219630204 

Status:  Unutilized 

Comment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only. 

Bldg.  CO909,  Fort  Lewis 

Ft  L«wis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Array 

Property  Number:  219630205 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only. 

Bldg.  CO920,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219630206 

Status:  UnuUlized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only. 

Bldg.  C1249.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500    • 

Landholding  Agency:  Army 

Property  Number:  219630207 

Status:  Unutilized 

Conunent:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 

Bldg.  CI 322a,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  96433-9500 

Landholding  Agency:  Army 

Property  Number:  219630208 

Status:  Unutilized 

(Jomment:  1843  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only. 

Bldg  Cl322b,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219630209 

Status:  Unutilized 

Comment:  2284  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  us« — storage,  off-site  use 

only. 

Bldg.  C1331.  Fort  Lewis 


Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Aimy 

Property  Number  219630210 

Status:  Unutilized 

Comment:  3805  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — housing,  off-site 

use  only. 

Bldg.  M0007,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219630211 

Status:  Unutilized 

Comment:  1901  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only. 

Bldg.  M0011,  Port  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630212 

Statiu:  Unutilized 

Comment:  1200  sq.  ft.,  possible  asbestos/ lead 

paint,  most  recent  use — admin.,  off-site  use 

only. 

Bldg.  1164.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630213 

Status:  Unutilized 

Comment:  230  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storehouse,  off-site 

use  only. 

Bldg.  1228,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630215 

Status:  Unutilized 

Comment:  10413  sq.  ft.,  fxissible  asbestos/ 

lead  paint,  most  recent  use — warehouse. 

off-site  use  only. 
Bldg.  1307,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  219630216 
Status:  Unutilized 
Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 

Bldg.  1309,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219630217 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 

Bldg.  2167,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Anny 

Property  Number  219630218 

Status:  Unutilized 

Comment:  288  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only. 

Bldg.  4078,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  219630219 

Status:  Unutilized 

Comment:  10200  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

warehouse,  off-site  use  only. 
Bldg.  9599,  Port  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
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Property  Number  219630220 

Status:  Unutilized 

Comment:  12366  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — warehouse. 

off-site  use  only. 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Georgia 

Bldg.  T-125 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number:  219630154 

Status:  Unutilized 

Comment:  9489  sq.  ft.,  needs  major  rehab, 

most  recent  use — clothing  sales,  off-site  use 

only. 
Bldg.  S-2605 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409- 
Landholding  Agency:  Army 
Property  Number  219630156 
Status:  Unutilized 
Comment:  800  sq.  ft.,  needs  major  rehab, 

most  recent  use — scout  bldg.,  off-site  use 

only. 
Bldg.  T-6017 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409- 
Landholding  Agency:  Army 
Property  Number:  219630157 
Status:  Unutilized 
Comment:  1625  sq.  ft.,  needs  major  rehab, 

most  recent  use — scout  bldg.,  off-site  use 

only. 
Bldg.  T-377 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  219630158 
Status:  Unutilized 
Comment:  1250  sq.  ft.,  feir  condition,  most 

recent  use — admin.,  off-site  use  only. 

Vermont 

Conti-Tracy  USAR  Center 

Montpelier  Co:  Washington  VT  05602-9513 

Landholding  Agency:  Army 

Property  Number  219630197 

Status:  Unutilized 

Conunent:  2240  sq.  ft,  brick,  proposed 

outgrant.  most  recent  use — vehicle 

maintenance. 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

Bldg.  8004-8010 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219640001 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

8  Bldgs. 

Fort  Rucker 

#811.  3505.  3709.  3908.  6205,  6206.  6208. 

6212 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number:  21964002 
Status:  Unutilized 
Reason:  Extensive  deterioration. 


Bldgs.  9811,9817.  24153 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency;  Army 

Property  Number  219640003 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  1012  ' 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number:  219640004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Alaska 

Bldg.  1051 

Fort  Wainwright 

Ft.  Wainwright  Co:  Fairbanks  North  AK 

99703- 
Landholding  Agency:  Army 
I»roperty  Number  219640005 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Floodway;  Secured 

Area. 
Bldg.  1560 
Fort  Wainwright 
Ft.  Wainwright  Co:  Fairbanks  North  AK 

99703- 
Landholding  Agency:  Army 
Property  Number  21964006 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Floodway;  Secured 

Area. 
Bldg.  4040 
Fort  Wainwright 
Ft.  Wainwright  Co:  Fairbanks  North  AK 

99703- 
Landholding  Agency:  Army 
Property  Number  219640007 
Status:  Underutilized 
Reason:  Floodway;  Secured  Area. 

California 

Bldg.  T-386 

National  Training  Center,  Fort  Irwin 

Ft.  Irwin  Co:  San  Bernardino  CA  92310-5097 

Landholding  Agency:  Army 

Property  Number  219640008 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Colorado 

Bldg.  6288 

FortCaison 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219640009 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Georgia 

Facility  133 

Fort  McPherson 

Ft  McPherson  Co:  Fulton  GA  30330-5000 

Landholding  Agency:  Army 

Property  Number  219640010 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldgs.  960,  965.  969.  987 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219640011 

Status:  Unutilized 


Reason:  Extensive  deterioration. 

Bldg.  961 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640012 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  962 

Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

F>roperty  Number  219640013 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  964 

Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Land  holding  Agency:  Army 

Property  Number  219640014 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  964A 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640015 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  964B 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640016 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  966 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219640017 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  968 

Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640018 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  981 

Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640019 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  983 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640020 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  984.  985 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640021 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  986 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 
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Laiulholding  Aj<en<;y:  Army 

Pn)pcrty  Number:  219640022 

Status:  Unutilized 

Koa»t)n:  Hxtensive  dntorioration. 

BIdg  988 

Fort  (K>rd()n 

Ft.  Cordon  (ki;  Kichmond  CJA  30905- 

Landholding  Aj^ency:  Anny 

Property  Numlwr:  219640023 

Status:  Unutilized 

Reason:  E:ixtensive  deterioration. 

Bldg.  999 

F'ort  (Jordun 

Ft.  (Gordon  Oi:  Kichmond  GA  30905- 

Land holding  Agency:  Army 

Property  Numb»)r:  219640024 

Status:  Unutilizeti 

Reason:  Extensive  deterioration. 

BIdgs.  2100.  2101.2102 

Fort  Gordon 

Ft.  Ckirdon  Co:  Kichmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640025 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2131 

Fort  Cordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219640026 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2133 

Fort  Gordon 

Ft.  Cordon  Ck):  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640027 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2134 

Fort  Cordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219640028 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2135 

Port  Cordon 

Ft.  Ciordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640029 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2136 

Fort  Gordon 

Ft.  Cordon  Co:  Kichmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640030 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2137 

Fort  Gordon 

Ft.  (k>rdon  Cay.  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640031 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2138 

Fort  (kirdon 

Ft.  (k)rdon  Cxr.  Richmond  GA  30905- 

Uindholding  Agency:  Army 

Property  Number  21964U032 

Status:  Unutilized 

Reason:  Extensive  deterioration. 


BIdg.  2139 

Fort  (k>rdon 

Ft.  Gordon  (x):  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640033 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2140 

Fort  Cordon 

Ft.  GonJon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640034 

Status:  llnutilized 

Reason:  Extensive  deterioration. 

BIdg.  2143 

Fort  (x)rdon 

Ft.  Cordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640035 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2144 

Fort  Cordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219640036 

Status:  Unutilired 

Reason:  Extensive  deterioration. 

BIdg.  2204 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Array 

Property  Number  219640037 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  T-122 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number  219640038 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1264 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Liandholdiag  Agency:  Army 

Property  Number:  219640039 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1365 

Fori  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219640040 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1668 

Fori  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Array 

Property  Number  219640041 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1689 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219640042 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg   1746 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 


Property  Number  219640043 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1747 

Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219640044 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2539 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219640045 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  5348 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219640046 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  5979 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219640047 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  9040 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Array 

Property  Number  219640048 

Status:  Unutilized 

Reason:  Extensive  deterioratioa. 

BIdg.  9041 

Fort  Benning 

Ft.  Benning  Co:  Muacogae  GA  31905- 

Landholding  Agency:  Array 

Property  Nuraber  219640049 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Hawaii 

Facility  T-2427 

SchoReld  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Array 

Property  Number  219640050 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Facility  P-2429 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Array 

Property  Number  219640051 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Facility  T-1050 

Wheeler  Army  Airfield 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219640052 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Louisiana 

BIdg.  7824 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640053 
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Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  7901 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

L.andholding  Agency:  Army 

Property  Number  219640054 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  7902 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640055 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  7904 

Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640056 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  7905 

Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640057 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  7907 

Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

L.andholding  Agency:  Army 

Property  Number:  219640058 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  7908 

Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640059 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  8434 

Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640060 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Maryland 

BIdg.  3075 

Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219640062 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  3142 

Aberdeen  Proving  Ground  Co:  Harford  MD 

21005-5001 
Landholding  Agency:  Army 
Property  Number  219640062. 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

BIdg.  703,  Fort  Detrick 

Frederick  Co:  Frederick  MD  21702- 

Landholding  Agency:  Army 

Property  Number  219640063 

Status:  Unutilized 

Reason:  Extensive  deterioration. 


New  jersey 

Bldgs.  3305,  3708 

Armament  Research,  Dev.  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  N)  07806-5000 

Landholding  Agency:  Army 

Property  Number:  219540002 

Status:  Underutilized 

Reason:  Secured  Area. 

BIdg.  1104 

Armament  Research,  Dev.  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219540003 

Status:  Unutilized 

Reason:  Secured  Area. 

BIdg.  1105 

Armament  Research,  Dev.  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  219540004 

Status:  Unutilized 

Reason:  Secured  Area. 

BIdg.  1113 

Armament  Research,  Dev.  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  M]  07806-5000 

Landholding  Agency:  Army 

Property  Number  219540005 

Status:  Unutilized 

Reason:  Secured  Area. 

BIdg.  1117 

Armament  Research,  Dev.  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  219540006 

Status:  Unutilized 

Reason:  Secured  Area. 

BIdg.  1118 

Armament  Research,  Dev.  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  219540007 

Status:  Unutilized 

Reason:  Secured  Area. 

North  Carolina 

BIdg.  1-1147 

FortSfagg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

I^ndholding  Agency:  Array 

Property  Number:  219640064 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1-1151 

Fort  Bragg 

Ft.  Bragg  CO:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640065 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1-1247 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640066 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1-1251 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640067 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2-3128 


Fort  Bragg 

Ft.  Br^g  Go:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640068 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2-3222 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

L^ndholding  Agency:  Army 

Property  Number  219640069 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  4-2031 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Array 

Property  Number  219640070 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  8-2444 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Array 

Property  Nuraber  219640071 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  8-2643 

Fort  Bragg  • 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640072 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-1515 

Fort  Bragg 

Ft.  Bragg  Co:  Curaberland  NC  28307- 

Landholding  Agency:  Army 

Property  Nuraber  219640073 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-1815 

Fort  Bragg 

Ft.  Bragg  Co:  Curaberland  NC  28307- 

Landholding  Agency:  Array 

Property  Number  219640074 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-2034 

Fort  Bragg 

Ft.  Bragg  Co:  Curaberland  NC  28307- 

Landholding  Agency:  Army 

Property  Nuraber  219640075 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-4671 

Fort  Bragg 

Ft.  Bragg  Co:  Curaberiand  blC  28307- 

Landholding  Agency:  Array 

Property  Number  219640076 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-4673 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640077 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-4674 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640078 
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Status:  Unutilized 

Reason:  Extensivs  deterioration. 

BIdg.  A-4675 

Furt  Bratig 

Ft.  Bragg  (>):  C;umberland  NC:  28307- 

Landholding  Agency:  Army 

Property  Number:  219640079 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-4676 

Fort  Bragg 

Ft.  Bragg  (k»:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640080 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-4677 

Fort  Bragg 

Ft.  Bragg  Cm:  C:umberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640081 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-4678 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640O82 

Status;  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-4680 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640083 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-4681 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640084 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-4682 

Fort  Bragg 

Ft.  Bragg  Q):  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640085 

Status:  Unutilized 

Kea.sun:  Extensive  deterioration. 

BIdg.  A-5577 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28.307- 

Landholding  Agency:  Army 

Property  Number:  219640086 

Status:  Unutilized 

R«ason:  Extensive  deterioration. 

BIdg.  A   .S.S78 

Fort  Bragg 

Ft.  Bragg  Co  Cumberland  NC  28.307- 

Uindholdiiig  Agency:  Army 

Properly  Number:  219640O87 

Status:  Unu(iliz«(l 

Rea.son:  Kxtorisivu  deterioration. 

BIdg.  A   5580 

Fort  Bragg 

Ft.  Bragg  Co  Cumlwrland  NC  28307- 

Landholdiiig  Agfiiicy  Army 

Proptirty  Numt>«r;  21964(X)88 

St.itu.s    Uiuilihwul 

Kitason   Extrnitivt'  deturioratiun. 

BIdg  A   5581 

Fiirt  Bragg 


Ft.  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 

Property  Number:  219640089 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-S582 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640090 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-5586 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  210640091 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-5777 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640092 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-5778 

Fort  Br^g 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640093 

Status:  Unutilixed 

Reason:  Extensive  deterioration. 

BIdg.  A-5780 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640094 
Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-5781 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640095 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-5782 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640096 

.Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-5929 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640097 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  A-6034 

Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Uindholding  Agency:  Army 

Property  Number:  219640098 

Status:  Unutilized 

Keastin:  Extensive  deterioration. 

BIdg.  M-1657 

Fort  Bragg 

Ft   Bragg  (>i:  Cumberland  NC  28307- 

l^ndholding  Agency:  Army 

Properly  Number  219640099 

.Siciliis:  Unutilized 


Reason:  Extensive  deterioration. 

BIdg.  M-1755 

Fort  Bragg 

Ft.  Braffl  Co:  Cumberland  NC  28307- 

Landhoiding  Agency:  Army 

Property  Number  219640100 

SUtus:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-1757 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640101 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-192S 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Array 

Property  Number  219640102 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-2065 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640103 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-2158 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640104 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-5734 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640105 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-5756 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219640106 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-5836 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640107 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-5840 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640108 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-5842 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640109 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-5846 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 
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Landholding  Agency:  Army 
Property  Number:  219640110 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

BIdg.  M-5848 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640111 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-5852 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640112 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-«460 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640113 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-6557 

Fort  Bragg 

FL  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640114 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-6561 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640115 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-6761 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640116 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-6857 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640117 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-7710 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640118 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-7713 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640119 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-7722 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberiand  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640120 

Status:  Unutilized 

Reason:  Extensive  deterioration. 


BIdg.  M-7727 

Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640121 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-7910 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army    . 

Property  Number:  219640122 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  M-7925 

Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307-    i 

Landholding  Agency:  Army 

Property  Number:  219640123 

Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  N-5505 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberiand  NC  28307- 

Landholding  Agency:  Army 

Property  Number.  219640124 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  N-5725 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640125 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  N-5825 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640126 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  N-5924 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberiand  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640127 

Status:  Unutilzed 

Reason:  Extensive  deterioration. 

BIdg.  8-7003 

Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219640128 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

South  Carolina 

BIdg.  1434 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Aimy 

Property  Number:  219640129 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1443 

Fort  Jackson  .   . 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640130 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1550 
Fort  Jackson 


Ft  Jackson  Co:  Richland  SC  29207- 

L.andholding  Agency:  Army 

Property  Number:  219640131 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2371 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640132 

Status:  Unutilized  « 

Reason:  Extensive  deterioration. 

BIdg.  2403 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640133 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  2541 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640134 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  3491 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

L,andholding  Agency:  Army 

Property  Number:  219640135 

Status:  Unutilized 

Reasons:  Extensive  deterioration. 

BIdg.  3494 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640136 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  3498 

Fort  Jackson 

Ft  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640137 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  3500 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640138 

Status:  Unutilized 

Reason  Extensive  deterioration. 

BIdg.  3510 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640139 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  3520 

Fort  Jackson 

Ft  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640140 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

BIdg.  3602 

Fort  Jackson 

Ft.  Jackson  Go;  Richland  SC  29207- 

Landholding  Agency;  Army 

Property  Number:  219640141 

Status:  Unutilized 
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Reason:  Extensive  deterioration. 

BIdg.  434S 

Fort  lackson 

Ft.  lackson  Cjo  Richland  SC  29207- 

L«ndholding  Agentry;  Army 

Property  Number:  219640142 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  4355 

Fort  lacksun 

Ft.  lackson  Cjo:  Richland  .SC  29207- 

Landholding  Agenc7:  Army 

Property  Number:  219640143 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Btdg.  4381 

Fort  lackson 

Ft.  lackson  (ii:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640144 

Status:  (Inutilized 

Reason:  Extensive  deterioration. 

BIdg.  4383 

Fort  lackson 

Ft.  lackson  Cjo:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640145 

Status:  IJnutilized 

Reason:  Extensive  deterioration. 

BIdg.  4384 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640146 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  4385 

Fort  lackson 

Ft.  lackson  Co:  Richland  St:  29207- 

Landhoiding  Agency:  Army 

Property  Number:  219640147 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  4446 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640148 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  4448 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640149 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  4450 

Fort  lackson 

Ft.  Jackson  Co:  Richland  SCI  29207- 

Land holding  Agency:  Army 

Property  Number:  219640150 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  4451 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC:  29207- 

Landholding  Agency:  Army 

Property  Number:  219640151 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  4460 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 


Landholding  Agency:  Army 

Property  Number:  219640152 

Status:  Unutilized 

Reason:  Extensive  deterioratioi^ 

BIdg.  5033 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640153 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  5034 

Fort  lackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640154 

Status  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  5042 

Fort  Jackson 

Ft.  lackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640155 

Status:  Unutilized 

Reason:  Extensive  deterionition. 

BIdg.  6585 

Fort  lackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640156 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

4  BIdgs 

Fort  Jackson 

•9401.  9402.  9403.  9404 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640157 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  9501 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC  2S207- 

Landholding  Agency:  Army 

Property  Number:  219640158 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  9560 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219640159 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

6  Bldgs. 

Fort  lackson 

Location:  110-508,  10-509,  10-510,  10-511, 

10-512,  10-513 
Ft.  lackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219640160 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

11  Bldgs. 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 

Location:  »!0-515.  10-516  10-517.  10-518, 

10-519.  10-520.  10-521.10-522.  10-523 

10-524,  10-525 
Landholding  Agency:  Army 
Property  Number:  219640161 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
10  Bldgs. 


Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 

Location:  »IO-526,  10-527,  10-528.  10-529, 
10-530,  10-531,  10-532,  10-533,  10-534, 
10-535 

Landholding  Agency:  Army 

Property  Number:  219640162 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

13  Bldgs. 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Location:  »\0-S37,  10-538,  10-539,  10-540, 
10-541.  10-542,  10-543.  10-544,  10-545. 
10-546,  10-547,  10-548,  10-549 

Landholding  Agency:  Army 

Property  Number  219640163 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

13  Bldgs. 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 

Location:  110-601,  10-602,  10-603,  10-604, 
10-«05,  10-606,  10-607,  10-608,  10-609. 
10-«10,  I0-«II,  10-612,  10-613 

Landholding  Agency:  Army 

Property  Number  219640164 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

6  Bldgs. 

Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 

Location:  #10-616,  10-617,  10-618,  10-619, 

10-620.  10-621 
Landholding  Agency:  Army 
Property  Number  219640165 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldgs.  11-554.  11-555 
Fort  lackson 

Ft.  lackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219640166 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
BIdg.  11-660 
Fort  lackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219640167 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
BIdg.  07155 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219640168 
Status:  Unutilized 
Reason:  Extensive  deterioration, 

Tennessee 

BIdg.  301-3 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN 

Landholding  Agency:  Army 

Property  Number  219640169 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 
BIdg.  312-3 

Volunteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN 
Landholding  Agency:  Army 
Property  Number  219640170 
Status:  Unutilized 


Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

jFR  Doc.  96-28611  Filed  11-7-96;  8:45  am] 
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at  Risk  Program  (SAR).  The  basic 
purpose  of  SAR  is  to  fund  short-tenn 
research,  inventory  and  monitoring 
projects  to  generate  information  that 
allows  development  of  conservation 
agreements,  action  plans  and 
management  alternatives  that  provide 
for  the  protection  of  species  of  flora  and 
fauna  and  their  habitats  and  thereby 
reduce  the  need  for  listing  species  as 
threatened  or  endangered. 
DATES:  Information  packages  describing 
requirements  for  participation  in  this 
initiative  will  be  available  upon  request 
until  December  13, 1996. 
ADDRESSES:  Parties  interested  in  this 
program  should  request  an  information 
package  from:  Sf>ecies  at  Risk  Program, 
12201  Sunrise  Valley  Drive.  M.S.  300. 
Reston.  VA  20192  ATTN.  Mr.  John 
Mosesso  or  Ms.  Wendy  Kuhne. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Mosesso  or  Ms.  Wendy  Kuhne. 
Species  at  Risk  Program.  12201  Sunrise 
Valley  Drive.  M.S.  300.  Reston,  VA 

20192  E-Mail:  John Mosesso@nbs.gov 

or  Wendy Kuhne^ibs.gov  or  at  703- 

648-4070. 


DEPARTMENT  OF  THE  INTERIOR 

Western  Water  Policy  Review  Advisory 
Commission  Meeting 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Western  Water 
Policy  Review  Advisory  Commission 
(Commission),  establisbed  by  the 
Secretary  of  the  Interior  under  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  will  hold  a 
public  meeting  at  the  Loews  Coronado 
Bay,  4000  Coronado  Bay  Road,  San 
Diego,  California.  Room  locations  will 
be  posted  in  the  hotel  lobby. 

This  meeting  is  for  the  purpose  of 
receiving  briefings  from  the  Western 
States  Water  Council  and  other 
researchers  preparing  reports  on  the 
status  of  water  resources  in  the  west 
today. 

DATES:  November  21  and  22, 1996.  The 
meeting  will  begin  at  8:00  a.m. 
Thursday  morning  and  adjourn  by  no 
later  than  5:00  p.m.  on  Friday.  The 
Thursday  afternoon  session  will  be  a 
joint  meeting  with  the  Western  State 
Water  Council. 

PUBUC  PARTICIPATION:  Written 
statements  may  be  provided  in  advance 
to  the  following  address:  Western  Water 
Policy  Review  Office,  D-5001;  P.O.  Box 
25007;  Denver,  CO  80225-0007,  or 
submitted  directly  at  the  meeting.  * 

Statements  received  by  mail  will  be 
provided  to  the  members  prior  to  the 
meeting  if  received  by  no  later  than 
November  15,  1996.  The  Commission's 
schedule  will  not  allow  time  for  oral 
presentations  by  the  public  during  the 
meeting. 

FOR  FURTHER  INFORMATION:  Members  of 
the  public  may  contact  the  Commission 
Office  by  telephone,  303-236-6211,  or 
fax,  303-236-4286. 

Dated:  November  4,  1996. 
Larry  StJiulz, 
Administrative  Officer. 
[PR  Doc.  96-28792  Filed  11-7-96;  8:45  ami 
BILLMQ  CODE  43ia-««-M 


Hsh  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Council;  Meeting 
Announcement 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting.         ' 

SUMMARY:  The  North  American 
Wetlands  Conservation  Council 
(Council)  will  meet  on  December  11  to 
review  proposals  for  funding  submitted 
pursuant  to  the  North  American 
Wetlands  Conservation  Act.  Upon 
completion  of  the  Council's  review, 
proposals  will  be  submitted  to  the 
Migratory  Bird  Conservation 
Commission  with  recommendations  for 
funding.  The  meeting  is  open  to  the 
public. 

DATES:  December  11.  1996,  9:00  A.M. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  on  the  Beach,  5002 
Seawall  Boulevard,  Paradise  Ballroom 
South,  Galveston,  Texas.  The  North 
American  Wetlands  Conservation 
Council  Coordinator  is  located  at  Fish 
and  Wildlife  Service,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive,  Suite 
110,  Arlii^on,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Byron  Kenneth  Williams,  Coordinator, 
North  American  Wetlands  Conservation 
Council,  (703)  358-1784. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  North  American 
Wetlands  Conservation  Act  (Pub.  L. 
101-233, 103  Stat.  1968.  December  13, 
1989,  as  amended),  the  North  American 
Wetlands  Conservation  Council  is  a 
Federal-State-private  body  which  meets 
to  consider  wetland  acquisition, 
restoration,  enhancement  and 
management  projects  for 
recommendation  to  and  final  approval 
by  the  Migratory  Bird  Conservation 
Commission.  Proposals  from  State, 
Federal,  and  private  sponsors  require  a 
minimum  of  50  percent  non-Federal 
matching  funds. 

Dated:  October  31, 1996. 
Jay  L.  Gent, 

Director,  U.S.  Fish  and  Wildlife  Service. 
|FR  Doc.  96-28721  Filed  11-7-96;  8:45  am] 

BHJJNG  CODE  43ia-6S-M 


Geological  Survey 

Biological  Resources  Division; 
Species  at  Risk  Program 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Biological  Resources 
Division  (BRD)  is  announcing  the 
availability  of  funds  through  the  Species 


SUPPI.EMBITARY  INFORMATION: 

A.  Purpose 

Species  at  Risk  (SAR)  is  a  program 
that  develops  scientific  information  on 
the  status  and  trends  of  sensitive 
sp>ecies,  particularly  with  respect  to  the 
relationship  of  species  abundance  and 
distribution  to  habitat  conditions  and 
stresses.  The  basic  purpose  of  SAR  is  to 
generate  information  that  allows 
development  of  conservation 
agreements,  action  plans  and 
management  alternatives  that  provide 
for  the  protection  of  species  and  their 
habitats  and  thereby  reduce  the  need  for 
listing  species  as  threatened  or 
endangered.  The  program  provides  an 
opportunity  for  investigators  to 
participate  through  survey,  monitoring 
and  research  activities.  Projects  are 
specifically  intended  to  be  of  short 
duration  and  should  seek  to  optimize 
partnerships  with  Federal  agencies, 
states,  universities  and  others  in  the 
private  sector.  Successful  SAR  projects 
are  often  conducted  by  investigators 
who  have  identified  key  small  but 
critical  gaps  in  our  biological 
knowledge.  Projects  then  fill  these  gaps 
and  provide  resource  managers, 
regulators  and  private  landowners 
useable  information  from  which 
prudent  resource  management  decisions 
can  be  made.  As  in  previous  years,  SAR 
will  focus  on  species  for  which  there  is 
concern  but  limited  information  on  their 
abundance,  distribution  and/or  status. 
Projects  should  identify  or  develop  new 
information  that  will  reduce  the  need 
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for  a  formal  li.stin^^  under  the 
Endan({ered  Sper.ies  Act.  The  U.S.  Fish 
and  Wildlife  Service  (FWS)  has 
provided  a  list  of  sp«t:ies  of  particular 
concern  (list  will  he  provided  with 
application  package).  Proje<:ts  focusing 
on  these  species  will  be  given  special 
consideration.  Projects  focusing  on 
species  not  included  on  this  list  will 
al.so  be  considered  if  accompanied  by 
sufficient  justiHcmtion.  This  program  is 
specifically  directed  towards  species  for 
which  opportunities  exist  for 
developing  strattjgies  that  assure  long- 
term  population  stability  and  reduce  the 
likelihomi  they  will  have  to  be  dealt 
with  through  the  regulatory  processes. 
Therefore,  projects  involving  FWS 
"Candidate,"  "Threatened,"  or 
"Endangered"  species  will  not  be 
considered.  Likewise,  species  of  great 
abundance,  regardless  of  the 
management  challenges  they  pose,  are 
beyond  the  focus  of  SAR  and  will  be 
rejected  in  the  screening  proce.ss. 

This  program  is  conducted  in 
furtherance  of  the  Secretary's 
obligations  under  the  Fish  and  Wildlife 
Act  of  1956  (IB  use  742a-742j,  as 
amended)  and  the  Fish  and  Wildlife 
Coordination  Act  (16  USC  661-667e,  as 
amended). 

B.  Background 

The  National  Biological  Service  was 
transferred  to  the  U.S.  Geological 
Survey  and  renamed  the  Biological 
Resources  Division  (BRD)  under 
Secretarial  Order  No.  3202  on  October 
1.1996.  BRD  gathers  and  analyzes 
biological  information  and  serves  as  an 
information  clearinghouse,  providing 
broad  acc:ess  to  the  widest  possible 
range  of  factual  data  on  the  status  and 
trends  of  the  Nation's  biota  and  the 
potential  effe<:ts  of  land  management 
choices.  This  information  serves  public 
and  private  landowners  who  are 
interested  in  sustaining  biological 
resources.  It  also  provides 
understanding  to  help  avoid  conflicts 
that  can  both  impede  development  and 
degrade  natural  habitats. 

The  Species  at  Ri.sk  Program  will 
develop  scientiPic  information  and 
alternatives  to  assist  Federal,  State,  and 
other  land  managers  in  their  decisions 
regarding  the  protw:tion  of  sensitive 
species  and  habitats. 

C.  Availability  of  Funds 

Through  this  program,  pre-proposals 
are  invited  for  funding  in  Fistral  Year 
1997,  Total  funding  anticipated  for  the 
fiscal  year  is  up  to  $370.0(X).  Monies 
will  be  provided  to  sucx;eHsful 
applicants  on  a  competitive  basis.  In 
order  to  maximize  the  number  of 
proposals  there  is  no  minimum  project 


cost.  The  maximum  project  cost  will  be 
$80,0(X). 

D.  Eligibility  Requiraments 

Under  the  terms  specified  in  the 
information  package,  pre-proposals  will 
be  accepted  from  State  agencies,  private 
and  industry  groups,  academic 
institutions,  and  Native  American 
Tribes  and  Nations.  Pre-proposals  will 
be  evaluated  in  light  of  their  scientific 
merit,  partnership  opportunities, 
potential  for  providing  useful 
information  to  resource  managers, 
potential  for  conservation  agreements, 
possibilities  for  cost  sharing,  and 
demonstration  of  successful  completion 
within  18  months  of  date  of  initiation. 
Possible  selectees  will  then  be  invited  to 
submit  a  full  proposal  for  consideration 
of  funding. 

E.  Application  Proceas 

Parties  interested  in  participating  in 
this  program  should  request  an 
information  package  that  will  include 
detailed  application  forms,  Federal 
A.ssistance  forms  (Standard  Form  424. 
etc.).  proposal  format  requirements,  etc. 
from: 
Mail: 
Species  at  Risk  Program,  12201 
Sunrise  Valley  Drive.  M.S.  300. 
Reston.  VA  20192,  attn.  John 
Mosesso  or  Wendy  Kuhne 
Or  E-Mail: 

John MosessoOnbs.gov 

Wendy Kuhne9nbs.gov 

Or  Call:  (703)  64»-4070 

F.  Dates 

Notice  of  interest  in  this  program 
must  be  received  by  December  13, 1996. 
Dennis  B.  Fenn, 

Chief  Biologist.  Biological  Resources  Division, 
|FR  Dcx;.  96-28756  Filed  11-7-96;  8:45  am] 

WLIMQ  OOOa  4310-I1-P 


Bureau  of  Land  Managemant 
[CA~(M«-0e-1 220-00] 

Managamant  Plan  and  Envtronmantal 
Asaaaamant  Midland  Long-Tami 
Vlaitor  Area,  Palm  Springa-South 
Coaat  Raaourca  Area,  Callfomia 

AOeiCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA) 
and  the  Code  of  Federal  Regulations  (40 
CFR  1501.7.  43  CFR  1610.2),  notice  is 
hereby  given  that  the  Bureau  of  Land 
Management  (BLM)  has  prepared  an 


environmental  assessment  and 
management  plan  affecting  public  lands 
within  the  Palm  Springs-South  Coast 
Resource  Area,  southern  California. 
BLM  has  expanded  the  boundaries  of 
the  existing  Midland  Long-Term  Visitor 
Area  (LTVA),  allowing  the  collection  of 
fees,  and  will  provide  limited  public 
services  to  users. 

DATES:  Any  person  whose  interest  is 
adversely  affected  by  these  decisions 
may  have  certain  appeal  rights  as 
described  in  Title  43  of  the  Code  of 
Federal  Regulations  (CFR)  Part  4.411  to 
the  U.S.  Department  of  the  Interior 
Board  of  Land  Appeals.  The  appeal 
must  be  submitted  in  writing  no  later 
than  30  days  from  the  date  of  this  notice 
to  the  following  address:  Ms.  Julia 
Dougan.  Area  Manager.  Bureau  of  Land 
Management,  Palm  Springs-South  Coast 
Resource  Area,  690  West  Gamet 
Avenue,  North  Palm  Springs,  CA 
92258-2000. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
David  H.  Eslinger.  Outdoor  Recreation 
Planner.  Bureau  of  Land  Management. 
Palm  Springs-South  Coast  Resource 
Area,  690  West  Garnet  Avenue,  North 
Pabn  Springs.  CA  92258-2000; 
telephone  (619)  251-4836. 
8UPPt£MENTARY  INFORMATION:  The 
Midland  LTVA  currently  contains  135 
acres  of  pubUc  lands  immediately  north 
of  Midland  Road,  eight  miles  north  of 
Blythe.  in  Riverside  County.  California. 
BLM  proposes  to  expand  the  LTVA  by 
about  100  acres,  directly  south  across 
Midland  Road  from  the  existing  LTVA. 
The  proposed  expansion  would  protect 
sensitive  soils  and  wildlife,  improve 
manageability,  provide  user  services, 
and  authorize  collection  of  fees  to  cover 
operating  expenses  for  visitor  services 
provided.  The  additional  lands  are 
located  in  T5S.  R22E.  Sections  22  and 
23. 

The  following  management 
prescriptions  are  proposed:  develop  and 
maintain  access  from  Midland  Road  into 
the  LTVA  addition;  blade  a  berm  along 
Midland  Road  to  prevent  route 
proliferation;  sign  the  boundaries  of  the 
LTVA;  install  a  trash  dumpster  and  an 
informational  display  and  signs; 
prohibit  camping  on  public  lands 
within  two  miles  of  the  LTVA;  increase 
Ranger  patrols;  issue  no  apiary  permits 
on  public  lands  within  three  miles  of 
the  LTVA;  and  increase  visitor  services 
through  the  use  of  volunteer  hosts  and 
the  Blythe  Chamber  of  Commerce. 

Nothing  in  the  proposed  plan  shall 
have  the  effect  of  terminating  any 
validly-issued  rights-of-way  or 
customary  operation,  maintenance, 
repair,  or  replacement  activities  in  such 
rights-of-way  within  the  LTVA 
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boundaries,  in  accordance  with  Sections 
509  (a)  and  701  (a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Dated:  October  24. 1996. 
Lucia  Kuizon, 

Acting  Area  Manager. 

(PR  Doc.  96-28715  Filed  11-7-96;  8.45  am] 

BIUJNQ  CODE  431»-40-P 

(NV-030-1430-01;  N-68812] 

Notice  Of  Realty  Action:  Non- 
competitive Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Non-Competitive  Sale  of  Public 
Lands  in  Lincoln  County,  Nevada. 

SUMMARY:  The  below  listed  public  land 
in  Rachel,  Lincoln  County,  Nevada  has 
been  examined  and  found  suitable  for 
sale  utilizing  non-competitive 
procedures,  at  not  less  than  the  fair 
market  value.  In  accordance  with 
Section  7  of  the  Act  of  June  28,  1934, 
as  amended,  43  U.S.C.  315f  and  EO 
6910,  the  described  lands  are  hereby 
classified  as  suitable  for  disposal  under 
the  authority  of  Section  203  and  Section 
209  of  the  Act  of  October  21, 1976;  43 
U.S.C.  1761. 

DATES:  On  or  before  December  23, 1996, 
interested  parties  may  submit  comments 
to  the  Assistant  District  Manager, 
Nonrenewable  Resources. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management,  Gene  L.  Drais,  Assistant 
District  Manager,  Nonrenewable 
Resources,  HC  33,  Box  33500,  Ely,  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McGinty,  Realty  Specialist,  at 
the  above  address  or  telephone  (702) 
289-1882. 

SUPPt-EMENTARY  INFORMATION:  The 
following  described  parcel  of  land, 
situated  in  Lincoln  County  is  being 
offered  as  a  direct  sale  to  Mr.  Richard 
Castleton. 

Mount  Diablo  Meridian,  Nevada 

T.  3  S.,  R.  55  E., 
Section  29,  SE'ASWV*, 
Section  31,  Lot  1. 
Containing  81.99  acres  more  or  less. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 


sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  nonretumable  filing  fee 
for  the  conveyance  of  the  available 
mineral  interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  the  oil  and  gas  mineral  deposits 
in  the  land  subject  to  this  conveyance, 
including  without  limitation,  the 
disposition  of  these  substances  under 
the  mineral  leasing  laws.  Its  permittee, 
licensees  and  lessees,  the  right  to 
prospect  for,  mine  and  remove  the 
mineral  owned  by  the  United  States 
under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe.  This  reservation 
includes  all  necessary  and  incidental 
activities  conducted  in  accordance  with 
the  provisions  of  the  mineral  leasing 
laws  in  effect  at  the  time  such  activities 
are  undertaken,  including,  without 
limitation,  necessary  access  and  exit 
rights,  all  drilling,  underground,  or 
surface  mining  operation,  storage  and 
transportation  facilities  deemed 
necessary  and  authorized  under  law  and 
implementing  regulations.  Unless 
otherwise  provided  by  separate 
agreement  with  surface  owner, 
permittee,  licensees  and  lessees  of  the 
United  States  shall  reclaim  disturbed 
areas  to  the  extent  prescribed  by 
regulations  issued  by  the  Secretary  of 
the  Interior.  All  cause  of  action  brought 
to  enforce  the  rights  of  the  surface 
owner  under  the  regulations  above 
referred  to  shall  be  instituted  against 
permittee,  licensees  and  lessees  of  the 
United  States;  and  the  United  States 
shall  not  be  liable  for  the  acts  or 
omissions  of  its  permittee,  licensees  and 
lessees. 

3.  Those  rights  for  an  underground 
telephone  cable  and  appurtenances 
granted  to  Lincoln  County  Telephone 
System,  its  successors  or  assignees,  by 
right-of-way  N-22164,  pursuant  to  the 
Act  of  October  21,  1976;  43  U.S.C.  1761. 

4.  Those  rights  for  an  overhead  69  Kv 
three  phase  power  distribution  line, 
granted  to  Lincoln  County  Power  #1.,  its 
successors  and  assignee,  by  right-of-way 
N-16673,  pursuant  to  the  Act  of  October 
21,  1976;  43  U.S.C.  1761. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  leasing  under  the  mineral 
leasing  laws.  This  segregation  will 


terminate  upon  issuance  of  a  patent  or 
270  days  from  the  date  of  this 
publication,  whichever  occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  this  action 
to  the  Assistant  District  Manager, 
Nonrenewable  Resources  at  the  address 
listed  above.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  hnal  determination  of  the 
Department  of  the  Interior.  The  Bureau 
of  Land  Management  may  accept  or 
reject  any  or  all  offers,  or  withdraw  any 
land  or  interest  in  the  land  from  sale,  if, 
in  the  opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA,  or  other 
applicable  laws.  The  lands  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  October  24. 1996. 
Gene  A.  Kolkman, 
District  Manager. 
[FR  Doc.  96-28713  Filed  11-7-96:  8:45  ami 

BIUJNQ  CODE  431»-HC-P 


[ID-015-07-1610-00] 

Amendment  To  Extend  Public 
Comment  Period  on  Draft  Reaource 
Management  Plan  and  Draft 
Environmental  Impact  Statement 
(RMP/EIS) 

AGB4CY:  Bureau  of  Land  Management — 
Interior. 

SUMMARY:  On  Tuesday.  August  13, 1996 
a  Notice  of  Availability  was  published 
in  the  Federal  Register  for  the  draft 
Owyhee  Resource  Management  Plan 
and  draft  Environmental  Impact 
Statement  (RMP/EIS).  That  notice 
indicated  that  the  public  comment 
period  provided  for  in  43  CFR  Part  1600 
(BLM  Planning  Regulations)  would 
remain  open  until  November  15, 1996. 
The  comment  period  has  been  extended 
and  will  remain  oi}en  until  January  3, 
1997. 

DATES:  The  public  comment  period  for 
the  draft  Owyhee  Resource  Management 
Plan  and  draft  Envirorunental  Impact 
Statement  (RMP/EIS)  has  been  extended 
and  will  remain  open  until  January  3, 
1997. 

ADDRESSES:  Written  comments  may  be 
submitted  at  any  time  during  the 
comment  period  to  the  Boise  Field 
Office  and  should  be  sent  to:  Owyhee 
Area  Manager,  Bureau  of  Land 
Management.  Boise  Field  Office,  3948 
Development  Avenue.  Boise.  ID  83705. 
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FOR  FURTHER  INFORMATION  CONTACT:  )ay 

Carlson.  Area  Manager:  or  Fred 
Minckler.  Team  Leader  at  the  address 
above.  Telephone  (208)  384-3300. 

Dated  ()<  Uibcr  28,  19«6. 
David  Vail. 
Operations  Manager 
jFRDoc  96-28712  Filed  11-7-96;  8:45  ani) 

WLUNQ  OOOC  431»-0O-P 

[UT-069-«7-1020-00] 

Notic«  Of  Intant  for  Plan  Amendmant 

aqgncy:  Bureau  of  Land  Managemeni. 

Interior. 

action:  Notice  of  intent  to  amend  the 

San  |uan  Resource  Area  Resource 

Management  Plan.  San  )uan  County. 

Utah. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  amend 
the  San  Juan  Resource  Management 
Plan  (RMP)  with  three  changes.  Grazing 
is  proposed  to  be  retired  in  Hve  side 
canyons  of  Comb  Wash,  a  tributary  of 
the  San  )uan  River.  The  five  side 
canyons  are  Road.  Fish.  Owl.  Mule,  and 
Arch.  The  second  proposed  change  is 
Off-Highway  Vehicle  (OHV) 
designations.  The  area  encompassed  by 
the  following  description  is  proposed  to 
be  changed  from  open  to  limited  OHV 
designation. 

All  areas  of  public  land  from  Cximb  Wash 
road  (B235)  on  the  west,  to  Butler  Wash  road 
(B230)  on  the  east.  an<l  Highwuy  163  on  the 
south  The  northern  boundary  follows  the  old 
U-95  road  alignment  from  its  junction  with 
the  Comb  Wash  road,  thence  east  across 
CAimb  Ridge  to  the  Butler  Wash  drainage, 
thenro  south  along  this  drainage  to  the 
township  line  of  T  37  S  and  T  38  S.  and 
thence  east  along  this  line  to  the  Butler  Wash 
road . 

The  third  proposed  change  is  that  a 
campsite  in  Comb  Wash  would  no 
longer  remain  a  developed  site.  Two 
Class  A  toilets,  picnic  tables,  and  grills 
would  be  renjoved.  One  Class  C  toilet 
would  remain. 

These  proposed  changes  do  not 
conform  with  the  current  .San  fuan  RMP. 
necessitating  a  plan  amendment.  These 
changes  are  proposed  in  order  to 
address  n  number  of  issues  that  have 
been  raised  in  past  scoping  for  the  Comb 
Wash  aron: 

What  are  the  impacts  of  human  uses, 
including  livestm;k  gracing,  on  upland 
and  riparian  vegetation? 

How  will  riparian  area  functioning 
conditions  be  improved' 

How  will  BLM  manage  activities  to 
protw.t  the  watershed  and  meet  state 
water  quality  standards!* 

What  recreation  opportunities  should 
l>e  provided? 
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How  much  are  human  uses,  including 
livestock  grazing,  affecting  the  cultural 
resources  in  the  watershed,  and  how 
can  these  resources  be  protected  from 
further  deterioration? 

How  will  activities  and  resources  be 
managed  to  protect,  conserve  and 
enhance  wildlife  populations  and 
habitat? 

There  will  not  be  any  changes  to 
planning  criteria  identified  in  the  San 
juan  RKff  as  a  result  of  this  amendment. 
DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  the  date  of  publication 
of  this  notice.  Comments  must  be 
submitted  on  or  before  December  9, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Walter.  San  Juan  Resource  Area 
Manager,  435  N.  Main,  Monticello,  Utah 
84535,  telephone  (801) 587-2141. 
Existing  planning  documents  and 
information  are  available  at  the  above 
address  or  at  the  Moab  District  Office, 
82  E.  Dogwood.  Moab.  Utah.  84532, 
telephone  (801)  259-6111.  Comments 
on  the  proposed  plan  amendment 
should  be  sent  to  Kent  Walter.  San  Juan 
Resource  Area  Manager.  Bureau  of  Land 
Management.  P.O.  Box  7.  Monticello. 
Moab.  Utah  84535,  telephone  (801)  587- 
2141. 

SUPPLEMBfTARY  MFORMATION:  The 
proposed  plan  amendment  includes 
three  management  actions  proposed  in 
the  Comb  Wash  Interdisciplinary  Plan. 
There  are  a  number  of  other 
management  actions  in  this  plan  that 
deal  with  watershed,  cultural  resources, 
recreation,  wildlife,  livestock, 
traditional  use,  and  fire  management 
issues.  All  of  the  other  actions  would  be 
in  compliance  with  the  San  Juan  RMP. 
The  Comb  Wash  Plan  and  an 
accompanying  environmental 
assessment  will  be  available  for  a  thirty- 
day  review  immediately  after  the 
comment  period  for  this  Federal 
Register  notice  closes.  The  plan  and 
environmental  assessment  can  be 
obtained  from  the  Bureau  of  Land 
Management's  San  Juan  Resource  Area 
office,  P.O.  Box  7.  Monticello,  Utah, 
84532.  telephone  (801)  587-2141. 
G.  Williwn  Lamb, 
State  Director.  Utah 

IKK  Doc  96-28770  Filed  11-7-96;  8:45  ami 
BILUNQ  COM  4310-OO-P 

INV-«3a-1 430-01;  N-69476] 

Notice  Of  Public  Meeting  on  Proposed 
Withdrawal  of  Public  Land;  Washoe 
County,  NV 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  A  public  meeting/open  house  to 
discuss  the  proposed  withdrawal  of 
approximately  26.000  acres  of  public 
land  in  the  Pah  Rah  Range  within 
southern  Washoe  County,  has  been 
scheduled  for  December  12. 1996^ 

SUMMARY:  BLM  Staff  will  be  available  at 
the  Carson  City  District  BLM  Office  at 
1535  Hot  Springs  Road,  Suite  300, 
Carson  City.  Nevada,  to  discuss  and 
receive  comments  on  the  proposed 
withdrawal  between  3:00  p.m.  and  5:00 
p.m.  on  December  12.  1996.  This 
meeting  is  being  held  in  accordance 
with  regulations  set  forth  in  43  CFR 
2300.  The  withdrawal  has  been 
proposed  for  a  period  of  up  to  5  years 
to  protect  public  land  bom  potential 
impacts  associated  with 
nondiscretionary  land  and  mineral 
activities  while  a  land  use  plan 
amendment  addressing  future 
management  of  the  public  land  is 
prepared.  The  lands  are  ciurently 
segregated  firom  entry  under  the  public 
land  and  mining  laws.  Further  details 
can  be  obtained  by  contacting  Jo  Ann 
Hubiagle.  Reahy  Specialist,  at  (702) 
885-6000. 

Dated  this  30th  day  of  October.  1996. 
DuiioJ  L.  Jaoqnet, 

Acting  Assistant  District  Manager,  Carson 
City  District. 
|FR  Doc.  96-28714  Filed  11-7-96;  8:45  ami 

MLUNQ  COOK  4310-HC-P 


Minerals  Managennent  Service 

Alaska  OC8  Region,  Beaufort  Sea,  Oil 
and  Qas  Lease  Sale  170;  Notice  of 
Intent  To  Prspare  Environmental 
Impact  Statement  (Comments  Due  in 
45  Days) 

Authority 

This  Notice  is  published  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.].  as 
amended,  and  the  regulations  issued 
thereunder  (40  CFR  Part  1501). 

Purpose  of  Notice  of  Intent 

Pursuant  to  the  regulations  (40  CFR 
1501.7)  implementing  the  provisions  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.),  as 
amended,  MMS  is  announcing  its  intent 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  regarding  the  oil  and  gas 
leasing  proposal  known  as  Sale  170 
Beaufort  Sea  and  the  beginning  of  the 
s<;oping  process  for  the  EIS.  Throughout 
the  scoping  process.  Federal,  State,  and 
local  governments  and  other  interested 
parties  have  the  opportunity  to  aid 
MMS  in  determining  the  significant 
issues  and  alternatives  to  be  analyzed  in 
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the  EIS  and  the  possible  need  for 
additional  information. 

The  EIS  analysis  will  focus  on  the 
potential  environmental  effects  of 
leasing,  exploration,  and  development 
of  the  blocks  included  in  the  Call  area 
described  in  the  September  30, 1996 
Federal  Register  notice  (Vol.  61,  No. 
190,  pages  51123-5).  This  study  (Call) 
area  could  be  further  defined  as  a  result 
of  the  Area  Identification  proced\u« 
indicated  in  the  September  30  notice. 
Alternatives  to  the  proposal  that  may  be 
considered  are  to  cancel  the  sale  or 
modify  the  sale. 

Instructions  on  Notice  of  Intent 

Federal,  State,  and  local  governments 
and  other  interested  parties  are 
requested  to  send  their  iwritten 
comments  on  the  scope  of  the  EIS, 
significant  issues  that  should  be 
addressed,  and  alternatives  that  should 
be  considered  to  the  Regional 
Supervisor,  Leasing  and  Environment, 
Alaska  OCS  R^on,  Minerals 
Management  Service,  949  East  36th 
Avenue,  room  308,  Anchorage,  Alaska, 
99508-4302.  Conunents  should  be 
enclosed  in  an  envelope  labeled 
"Comments  on  the  Notice  of  Intent  to 
Prepare  an  EIS  on  die  proposed 
Beaufort  Sea  Lease  Sale  170." 
Comments  are  due  no  later  than  45  days 
from  publication  of  this  Notice 

Dated:  November  4, 1996. 
Cynthia  QaartanHan. 

Director,  Minerals  Management  Service. 
[FR  Doc  96-28790  Filed  11-7-96:  8:45  am] 

BUJNQ  COOC  43M-WI-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

(Docicat  No.  95-17] 

Stanley  Alan  Azen,  M.D.;  Grant  of 
Restricted  Registration 

On  January  9, 1995,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Stanley  Alan  Azen, 
M.D.  (Respondent)  of  Sun  Valley, 
California,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  his  application  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f),  for  reason  that  such 
registration  would  be  inconsistent  with 
the  public  interest. 

By  letter  dated  January  31, 1995,  the 
Respondent,  through  counsel,  timely 
filed  a  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  Long  Beach, 


California  on  November  30, 1995,  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  At  the  hearing,  both  parties 
called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  both  sides  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argument.  On  F^ruary  22, 
1996,  Judge  Tenney  issued  his  Findings 
of  Fact,  Conclusions  of  Law  and 
Recommended  Ruling,  recommending 
that  the  Respondent's  application  for  a 
DEA  Certificate  of  Registration  should 
be  granted  subject  to  his  compliance 
wiu  the  terms  of  his  probation  with  the 
Medical  Board  of  California.  On  March 
13, 1996,  Government  counsel  filed 
exceptions  to  the  Recommended  Ruling 
of  the  Administrative  Law  Judge,  and  on 
March  27, 1996.  Judge  Tenney 
transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator.  Subsequently,  on  March 
29, 1996,  Respondent  filed  exceptions  to 
Judge  Tenney's  Recommended  Ruling. 
However,  Respondent's  exceptions  have 
not  been  considered  by  the  Acting 
Deputy  Administrator,  since  thby  were 
not  filed  within  the  time  period 
specified  in  21  CFR  1316.66,  and 
Respondent  did  not  request  an 
extension  of  time  within  which  to  file 
his  exceptions. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
excluding  Respondent's  exceptions,  and 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts  the 
findings  of  fact,  conclusions  of  law,  and 
recommended  ruling  of  Judge  Tenney, 
except  as  noted  below. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  previously 
possessed  DEA  Certificate  of 
Registration,  AA8786329.  On  May  19, 
1992,  an  Order  to  Show  Cause  was 
issued  proposing  to  revoke  that 
Certificate  of  R^stration,  alleging  that 
Respondent  had  been  convicted  of  a 
controlled  substance  related  felony 
offense  and  that  his  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Following  a  hearing 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner,  the  then- Acting 
Administrator  revoked  Respondent's. 
DEA  registration  effiective  March  3, 
1994.  See.  Stanley  Alan  Azen,  M.D.,  59 
FR  10,168  (1994). 

In  the  prior  proceeding,  the  then- 
Acting  Administrator  found  that 
Respondent  received  his  medical  degree 
in  1978.  Following  an  internship  and 
two  residencies  in  emergency  medicine 
and  internal  medicine.  Respondent 
woiiced  since  1981,  as  an  emergency 


room  physician.  Respondent  admitted 
that  he  first  experimented  with 
marijuana  and  cocaine  in  the  1970's  and 
became  a  regular  cocaine  user  during 
the  1980's.  He  further  admitted  that  he 
would  share  cocaine  with  his  friends, 
and  on  September  20, 1990,  his 
girlfriend  died  of  a  cocaine  overdose. 
During  the  course  of  the  investigation 
into  his  girlfriend's  death,  allegations 
were  made  that  Respondent  sold 
cocaine;  a  cooperating  individual 
attempted  to  purchase  cocaine  from 
Respondent;  and  a  search  warrant 
executed  at  Respondent's  residence 
revealed  2  oimoes  of  cocaine,  19  grams 
of  marijuana,  and  drug  paraphemaUa. 
Respondent  was  arrested  and  on  April 
16, 1991,  in  the  Municipal  Court  of  Los 
Angeles,  California,  a  four<x>unt  felony 
complaint  was  filed  against  Respondent 
charging  him  with  the  sale  and 
possession  of  a  controlled  substance.  On 
November  15, 1991,  the  Respondent 
pled  nolo  contendere  to  one  felony 
count  of  simple  possession  of  a 
controlled  substance.  In  the  prior 
proceeding.  Respondent  testified  that  as 
a  result  of  his  arrest  he  terminated  his 
drug  habits  and  sought  treatment  for  his 
drug  abuse. 

In  his  March  3, 1994  final  order,  the 
then-Acting  Administrates  adopted 
Judge  Bittner's  finding  that  the 
Government  had  not  proved  by  a 
preponderance  of  the  evidence  that 
Respondent  sold  cocaine  to  the 
cooperating  individual.  However,  in 
revoking  Respondent's  prior  DEA 
Certificate  of  Registration,  the  then- 
Acting  Administrator  found  that 
Respondent  had  a  long  history  of  drug 
abuse  and  had  not  demonstrated  a  life- 
long commitment  to  drug  rehabilitation. 

On  April  15, 1994,  Respondent 
submitted  an  application  for  a  new  DEA 
registration  in  Schedules  IV  and  V.  That 
application  is  the  subject  of  these 
proceedings.  The  Acting  Deputy 
Administrator  concludes  that  the  then- 
Acting  Administrator's  March  3, 1994 
decision  regarding  Respondent  is  res 
judicata  tor  purposes  of  this  proceeding. 
See,  Liberty  Discount  Drugs,  Inc.,  57  FR 
2788  (1992)  (where  the  findings  in  a 
previous  revocation  proceeding  were 
held  to  be  res  judicata  in  a  subsequent 
administrative  proceeding.)  The  then- 
Acting  Administrator's  determination  of 
the  facts  relating  to  the  previous 
revocation  of  the  Respondent's  DEA 
registration  is  conclusive.  Accordingly, 
the  Acting  Deputy  Administrator  adopts 
the  March  3, 1994  final  order  in  its 
entirety.  The  Acting  Deputy 
Administrator  concludes  that  the 
critical  issue  in  this  proceeding  is 
whether  the  circumstances,  which 
existed  at  the  time  of  the  prior 
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proceeding,  have  changed  sufficiently  to 
support  a  conclusion  that  Respondent's 
registration  would  be  in  the  public 
interest. 

According  to  Respondent,  he  has  not 
abused  drugs  since  April  1991.  when  he 
was  admitted  to  the  out-patient  program 
at  the  Betty  Ford  Center  for  treatment  of 
chemical  dependency  due  to  cocaine 
and  marijuana  abuse.  This  program 
required  participation  in  alcohol  or 
cocaine  anonymous  programs,  and 
random  urinalysis.  Early  in  the  program. 
Respondent  had  two  positive  drug 
screens  for  marijuana  and  one  for 
cocaine.  These  results  appear  to  have 
been  from  residual  amounts  of  the  drugs 
in  his  system.  From  his  criminal 
conviction  in  November  1991  until  his 
successful  completion  of  probation  in 
November  1994.  Respondent  has  been 
subjected  to  approximately  30  random 
drug  screens.  All  tests  have  been 
negative.  Since  October  1993. 
Respondent  has  met  approximately  once 
a  week  with  a  clinical  psychologist,  in 
an  effort  to  cope  with  the  various 
stresses  in  his  life  resulting  firom  the 
death  of  his  girlhiend,  and  the  loss  of 
professional  status  and  employment 
opportunities.  Respondent  testified  that 
he  sought  this  treatment  on  his  own 
volition  and  plans  to  continue  the 
sessions.  Respondent  continues  to  be 
involved  with  Cocaine  Anonymous  and 
Narcotics  Anonymous. 

Judge  Tenney  found  that  in  August 
1994.  the  Medical  Board  of  California 
(Board)  revoked  Respondent's  medical 
license,  stayed  the  revocation,  and 
placed  Respondent  on  probation  for  six 
years  subject  to,  among  other  things,  the 
following  terms  and  conditions: 

(1)  Respondent  is  not  to  prescribe, 
administer,  dispense,  order,  or  possess 
any  controlled  substances  as  defined  by 
the  California  Uniform  Controlled 
Substances  Act,  except  for  the  drugs  in 
Schedules  IV  and  V.  However. 
Respondent  is  permitted  to  prescribe, 
administer,  dispense,  or  order  the  drugs 
listed  in  Schedules  II  and  III  for 
inpatients  in  hospital  settings,  but  not 
otherwise. 

(2)  Respondent  is  to  abstain 
completely  from  personal  use  or 
possession  of  controlled  substances  and 
dangerous  drugs. 

(3)  Respondent  is  to  maintain  a  record 
of  all  controlled  substances  prescribed, 
dispensed,  or  administered  showing  the 
following  information:  (a)  the  name  and 
address  of  the  patient,  (b)  the  date,  and 
(c)  the  character  and  quantity  of  the 
controlled  substance  furnished. 
Respondent  shall  make  these  re<:ords 
available  for  inspection  by  the  Board  or 
its  designee. 


(4)  Respondent  is  to  abstain 
completely  from  the  use  of  alcoholic 
beverages. 

(5)  Respondent  shall  submit  to 
biological  fluid  testing  upon  the  request 
of  the  Board. 

As  support  for  this  finding.  Judge 
Tenney  relied  upon  a  document 
admitted  into  evidence  entitled 
"Proposed  Decision"  signed  by  a  state 
administrative  law  judge.  However, 
Respondent  testiHed  at  the  hearing  in 
this  matter,  and  asserted  in  his  post- 
hearing  filing,  that  there  are  no 
restrictions  on  his  ability  to  prescribe 
any  drug.  Nonetheless,  the  Acting 
Deputy  Administrator  adopts  the 
finding  of  Judge  Tenney.  since 
Respondent  did  not  Hie  exceptions 
regarding  Judge  Tenney's 
characterization  of  the  current  status  of 
Respondent's  medical  license  or  his 
recommendation  to  grant  Respondent's 
application  subject  to  continued 
compliance  with  the  Board's  terms  and 
conditions. 

As  of  the  date  of  the  hearing  before 
Judge  Tenney.  Respondent  had  been  in 
compliance  with  the  Board's  terms  of 
probation  for  13  months.  In  addition,  all 
of  Respondent's  drug  screens  requested 
by  the  Board  have  tested  negative. 
Beginning  in  1991.  Respondent 
worked  as  an  emergency  services  doctor 
at  Pacifica  Hospital.  Under  the 
hospital's  bylaws,  physicians  are 
required  to  possess  a  valid  DEA 
CertiHcate  of  Registration  as  a  condition 
of  employment.  On  or  about  March  11, 
1994.  Respondent's  attorney  received  a 
letter  from  DEA  notifying  him  that 
Respondent's  previous  DEA  Certificate 
of  Registration  was  revoked  "efliactive 
immediately".  A  few  days  after  the 
revocation.  Respondent,  through 
counsel,  filed  an  app>eal  of  the 
revocation  order,  as  well  as  a  request  for 
a  stay  of  the  final  order  pending 
resolution  of  the  appeal,  in  the  United 
Slates  Court  of  Appeals  for  the  Ninth 
Circuit.' 

In  late  April  1994,  DEA  received 
information  from  a  local  news[>aper 
reporter  that  Respondent  was  still 
employed  at  Pacifica  Hospital  in  spite  of 
the  revocation  of  his  DEA  registration.  A 
DEA  investigator  went  to  Pacifica 
Hospital  on  May  13.  1994.  and 
confirmed  that  Respondent  was  in  fact 
employed  there.  While  at  the  hospital, 
the  investigator  first  spoke  to  the 
Executive  Director  of  the  hospital,  who 
was  unaware  that  Respondent's  DEA 
registration  was  revoked  effective  March 


'  There  ii  no  evidence  in  the  record  regarding  Ihc 
outcome  of  Respondent'*  appeal  of  the  March  3, 
1994  revocation  of  hii  DEA  Cenificale  of 
Regialration  filed  in  the  United  Slalae  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 


3.  1994.  The  investigator  then  called 
Respondent's  direct  supervisor  who 
stated  that  he  thought  Respondent's 
revocation  was  on  appeal  and  therefore 
his  DEA  registration  was  still  valid. 
While  still  at  the  hospital,  the  DEA 
investigator  received  a  telephone  call 
from  DEA's  Office  of  Chief  Counsel 
advising  him  that  Respondent  could  use 
his  DEA  registration  while  the 
revocation  was  on  appeal.  This 
information  was  relayed  to  the 
Executive  Director  and  Respondent's 
supervisor.  Soon  thereafter,  the  DEA 
investigator  received  another  telephone 
call  from  DEA's  Office  of  Chief  Counsel 
informing  him  that  Respondent's  DEA 
registration  was  in  fact  revoked  effiactive 
March  3, 1994,  and  any  use  thereafter 
was  invalid.  The  investigator  relayed 
this  information  to  the  Executive 
Director  and  left  a  voice  mail  message 
for  Respondent's  supervisor.  About  a 
day  and  a  half  later,  after  speaking  to  the 
DEA  in  Washington,  the  hospital 
informed  Respondent  that  his  number 
was  not  valid  pending  the  outcome  of 
the  appeal. 

Respondent  testified  that  until  on  or 
about  May  17, 1994,  he  was  under  the 
impression  that  his  DEA  registration 
was  valid.  He  believed  that  even  though 
his  DEA  registration  appeared  to  be 
expired,  it  was  still  valid  since  a 
renewal  application  had  been  timely 
filed  and  not  finally  acted  upon  by  DEA. 
It  was  his  understanding  that  the 
registration  was  valid  until  there  was  a 
decision  as  to  whether  or  not  the  stay  of 
revocation  would  be  granted  by  the 
Court  of  Appeals.  Because  of  this  belief. 
Respondent  did  not  notify  the  hospital 
of  the  March  3, 1994  revocation. 
Respondent's  supervisor  testified  that 
he  believed  that  Respondent  was  very 
forthcoming  regarding  his  registration 
status  to  the  best  of  his  understanding. 
Respondent  sent  the  Credentials 
Committee  of  the  hospital  a  letter 
indicating  that  his  DEA  registration  had 
been  revoked,  but  that  it  was  his 
understanding  that  he  could  still  uSe  it 
pending  the  outcome  of  the  appeal  of 
the  revocation. 

It  is  uncontested  that  Respondent 
issued  controlled  substance 
prescriptions  following  the  revocation 
of  his  previous  DEA  Certificate  of 
Registration  until  approximately  May 
17,  1994,  when  he  was  informed  that  his 
registration  was  not  valid.  There  is  no 
evidence  that  Respondent  was  trying  to 
hide  the  fact  that  he  was  issuing 
controlled  substance  prescriptions 
during  this  time  period.  Respondent  has 
not  handled  controlled  substances  since 
approximately  May  17. 1994. 
Respondent  resigned  from  Pacifica 
Hospital  after  learning  that  he  was  no 
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longer  authorized  to  handle  controlled 
substances. 

On  August  7. 1995,  the  Superior  Court 
of  the  State  of  California  for  the  County 
of  Los  Angeles,  set  aside  and  vacated 
Respondent's  conviction  for  possession 
of  a  controlled  substance,  in  light  of  his 
fulfillment  of  the  conditions  of 
probation.  The  order  further  stated  that, 
"(Respondent!  is  required  to  disclose 
the  above  conviction  in  response  to  any 
direct  question  contained  in  any 
questionnaire  or  application  for  public 
office  or  for  licensure  by  any  state  or 
local  agency." 

Pursuant  to  21  U.S.C.  823(f).  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
profiessional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  sub^ances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz.  Jr.,  M.D.,  Docket  No.  88-42,  54 
FR  16,422  (1989). 

The  Acting  Deputy  Administrator 
concludes  that  all  five  factors  are 
relevant  in  determining  whether 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest.  As 
to  factor  one.  in  August  1994,  the 
Medical  Board  of  California  (Board) 
placed  Respondent's  medical  license  on 
probation  subject  to  strict  terms  and 
conditions  for  six  years.  During  the 
probationary  period  with  the  Board, 
Respondent  may  prescribe,  administer, 
dispense,  order,  or  possess  controlled 
substances  in  Schedule  IV  and  V,  and 
may  only  prescribe,  dispense, 
administer  or  order  Schedule  II  and  III 
controlled  substances  to  inpatients  in 
hospital  settings.  He  must  abstain  from 
the  use  of  alcohol  and  controlled 
substances,  unless  prescribed  for  a  bona 
fide  illness  by  another  practitioner.  He 


must  maintain  a  log  of  his  controlled 
substance  handling  and  must  participate 
in  continuing  medical  education. 

As  to  factor  two,  Respondent's 
experience  in  dispensing  controlled 
substances,  it  is  not  disputed  that 
Respondent  prescribed  controlled 
substances  without  a  valid  DEA 
registration  from  on  or  about  March  3 
through  May  17,  1994.  However. 
Respondent  presented  credible  evidence 
that  he  was  under  the  impression  that 
he  could  use  his  DEA  Certificate  of 
Registration  pmiding  the  outcome  of  his 
appeal  of  the  revocation  of  his  previous 
DEA  registration.  There  is  no  evidence 
in  the  record  that  he  attempted  to  hide 
his  use  of  his  DEA  registration  during 
that  time  period.  There  is  also  no 
evidence  in  the  record  that  Respondent 
prescribed  controlled  substances  for  no 
legitimate  medical  purpose.  In  fact,  as 
Judge  Tenney  noted.  Respondent's 
former  supervisor  testified  at  the  earlier 
proceeding  that  Respondent's  abilities 
as  a  doctor  were  excellent,  and  that 
Respondent  was  one  of  the  best 
emergency  room  physicians  he  has 
known.  At  the  hearing  before  Judge 
Tenney,  Respondent's  supervisor  at 
Pacifica  Hospital  testified  that  he  was 
impressed  with  Respondent's  academic 
abilities  and  that  Respondent  was  an 
invaluable  member  of  his  emergency 
services  group. 

Unlike  Judge  Tenney,  the  Acting 
Deputy  Administrator  finds  that  factor 
three  is  relevant  in  determining  the 
public  interest  in  this  matter. 
Respondent  pled  nolo  contendere  to  one 
state  felony  count  for  possession  of  a 
controlled  substance.  Judge  Tenney 
found  that  this  conviction  was  set  aside 
and  vacated  on  July  18, 1995,  pursuant 
to  California  Penal  Code  §  1203.4,  and 
therefore  did  not  consider  the 
conviction  under  factor  three.  The 
Acting  Deputy  Administrator  concludes 
however,  that  Respondent's  April  1991 
conviction  is  still  a  conviction  for 
purposes  of  determining  the  public 
interest.  The  Acting  Deputy 
Administrator  relies  upon  an  earlier 
case  where  the  then-Administrator  of 
DEA  held  that  a  felony  conviction 
dismissed  under  §  1203.4  is  a  conviction 
for  purposes  of  21  U.S.C.  824.  The  then- 
Administrator  found: 

that  the  California  court's  action  under 
California  statute  does  not  "erase"  the 
conviction  for  purposes  of  21  U.S.C.  824. 
This  finding  is  based  upon  decisions  of 
federal  courts  interpreting  the  relationship  of 
California  Penal  Code  section  1203.4  to 
actions  by  federal  agencies  predicated  upon 
dismissed  felony  convictions,  the  language  of 
the  Penal  Code  Section  itself,  and  agency 
precedent  affording  the  term  "conviction" 


with  the  broadest  possible  meaning.  Donald 
Patsy  Rocco.  D.D.S.,  50  FR  34,210  (1985). 

Regarding  factor  four,  the  Government 
contends  that  Respondent  violated  21 
U.S.C.  822(a)(1)  and  841(a)(1)  and  21 
CFR  1306.03(a)  by  prescribing 
controlled  substances  without  a  valid 
DEA  registration.  Respondent  admits  to 
writing  controlled  substance 
prescriptions  after  the  effective  date  of 
the  revocation  of  his  DEA  registration. 
In  his  opinion,  the  Administrative  L,aw 
Judge  cited  several  cases  for  the 
proposition  that,  "a  physician  is  exempt 
from  the  provisions  of  the  Controlled 
Substance  |sic|  Act  if  dispensing  or 
prescribing  controlled  substances  in 
good  faith  to  patients  in  the  regular 
course  of  professional  practice."  See 
U.S.  V.  Carroll,  518  F.2d  187  (1975),  U.S. 
V.  DeBoer.  966  F.2d  1066  (1992).  These 
cases  dealt  with  the  assessment  of 
criminal  liability.  The  Acting  Deputy 
Administrator  agrees  that  if  acting  in 
good  faith,  a  physician  would  be  exempt 
from  criminal  liability,  because  there 
would  be  no  intent  to  violate  the  law. 
But,  this  is  an  administrative 
proceeding,  seeking  to  protect  the 
public  interest,  not  to  assess  liability.  A 
physician  must  possess  a  valid  DEA 
registration  in  order  to  legally  prescribe 
controlled  substances.  Respondent  was 
not  exempt  from  this  requirement  when 
he  issued  prescriptions  using  his 
revoked  DEA  registration.  However,  if 
Respondent  issued  these  prescriptions 
under  the  good  faith  belief  that  his  DEA 
registration  was  valid,  that  certainly  is 
a  mitigating  factor  in  determining  the 
public  interest. 

The  evidence  clearly  shows  that 
Respondent  possessed  such  a  good  faith 
belief  when  he  issued  controlled 
substance  prescriptions  between  March 
3  and  May  17,  1994.  Respondent 
believed  that  his  DEA  registration 
remained  valid  pending  the  outcome  of 
the  request  for  a  stay  and  appeal  of  his 
earlier  revocation.  In  an  attempt  to 
clarify  his  registration  status, 
Respondent  misinterpreted  the  Federal 
regulations.  He  thought  that  since  his 
renewal  application  had  not  been  acted 
upon  by  the  DEA,  his  expired  DEA 
registration  continued  pending  the 
outcome  of  the  appeal  in  the  Ninth 
Circuit.  He  did  not  attempt  to  conceal 
this  belief,  and  in  fact  wrote  a  letter  to 
the  Credentials  Committee  at  Pacifica 
Hospital  stating  this  position.  The 
Acting  Deputy  Administrator  does  not 
find  this  to  be  an  unreasonable 
explanation,  especially  in  light  of  the 
fact  that  it  appears  that  DEA  was 
confused  as  to  the  status  of 
Respondent's  registration  pending  the 
outcome  of  the  appeal.  The  DEA 
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investigator  who  testined  at  the  hearing 
stated  that,  "there  was  some  ambiguity.' 
Therefore,  the  Acting  Deputy 
Administrator  does  not  fmd 
Respondent's  prescribing  of  controlled 
substances  with  his  revoked  DEA 
registration  to  be  of  signiHcant  concern 
in  as.sessing  the  public  interest. 
Particularly  since  Respondent 
immediately  ceased  writing  controlled 
substance  prescriptions  upon  being 
advised  that  his  UEA  registration  was 
not  valid. 

As  to  factor  five,  the  Acting  Deputy 
Administrator  is  quite  concerned  with 
Respondent's  long  history  of  substance 
abuse.  Respondent  admitted  to  using 
cocaine  and  mariiuana  for  20  years.  In 
the  prior  administrative  proceeding,  the 
then-Acting  Administrator  adopted  the 
Administrative  Law  fudge's  finding  that 
"there  was  insufficient  evidence  to 
conclude  that  Respondent  has 
recognized  and  dealt  with  the  severity 
of  his  problem,  or  that  he  has  progressed 
in  his  ret:overy  to  the  extent  that  he 
should  be  permitted  to  continue  to  hold 
a  DEA  registration."  At  the  time  of  the 
hearing  in  this  matter  before  fudge 
Tenney,  Respondent  had  been  in 
rehabilitation  for  five  years.  He  has  been 
randomly  drug  tested  since  1991  and 
has  not  tested  positive.  He  continues  to 
participate  in  Cocaine  Anonymous  and 
Narcotics  Anonymous  and  regularly 
receives  psychological  counseling.  He 
has  successfully  completed  his  criminal 
probation,  and  in  August  1994.  his 
medical  license  was  placed  on 
probation  for  six  years  by  the  Medical 
Board  of  California.  As  part  of  this 
probation,  Respondent  is  subject  to 
random  drug  testing  and  his  controlled 
substance  handling  is  restricted. 
Respondent  testified  at  the  hearing 
before  fudge  Tenney  that.  "I'm 
extremely  remorseful.  But  I  cannot 
change  what  happened." 

The  Administrative  Law  fudge 
concluded  that  Respondent's 
registration  would  not  be  inconsistent 
with  the  public  interest.  But  given  his 
background  of  drug  abuse,  fudge  Tenney 
recommended  that  Respondent's 
application  be  granted  subject  to  his 
compliance  with  all  of  the  terms  of  his 
probation  with  the  Board. 

The  Government  filed  exceptions  to 
the  Administrative  Law  fudge's 
recommendation.  First,  the  Government 
took  exception  to  fudge  Tenney's 
conclusion  that  Respondent  was 
"exempt"  from  the  provisions  of  the 
Controlled  Substances  Act  due  to  his 
good  faith  prescribing  of  controlled 
substances  when  he  was  without  a  valid 
DEA  registration.  The  Acting  Deputy 
Administrator  is  confused  by  this 
exception,  since  the  Government  raised 


this  same  proposition  in  its  post-hearing 
filing,  but  argued  that  Respondent  had 
not  acted  in  good  faith.  However,  the 
evidence  is  clear  that  Respondent  did  in 
fact  act  in  good  faith,  believing  that  he 
had  a  valid  DEA  registration.  As 
discussed  above,  the  Acting  Deputy 
Administrator  considers  Respondent's 
good  faith  assumption  that  he  was 
properly  registered  when  he  issued 
controlled  substances  prescriptions 
between  March  3  and  May  17.  1994.  to 
be  a  mitigating  factor  when  considering 
his  compliance  with  Federal  laws. 

The  Government  also  took  exception 
to  fudge  Tenney's  recommendation  that 
Respondent's  registration  be 
conditioned  upon  compliance  with  the 
probationary  terms  imposed  by  the 
Board.  The  Government  argued  that 
such  a  disposition  would  be  difficult  to 
enforce  since  DEA  would  be  unaware  if, 
or  when,  the  probationary  terms  were 
violated  or  removed.  Therefore,  the 
Government  urged  that  "should 
Respondent  be  granted  any  DEA 
registration,  that  it  be  restricted  to  terms 
and  conditions  established  by  DEA.  and 
independent  of  any  probationary  terms 
currently  imposed  by  the  California 
Medical  Board.  "  The  Acting  Deputy 
Administrator  finds  that  Respondent's 
efforts  at  rehabilitation  are 
commendable  and  the  controls  imposed 
by  the  Board  are  sufficient  to  monitor 
Respondent's  handling  of  controlled 
substances.  Ckinsequently,  the  Acting 
Deputy  Administrator  finds  that  it  is  in 
the  public  interest  at  this  time  to  issue 
Respondent  a  DEA  registration 
conditioned  upon  his  continued 
compliance  with  the  terms  imposed 
upon  his  California  medical  license.  The 
Acting  Deputy  Administrator  further 
concludes,  however,  that  should  the 
Board  terminate  Respondent's  probation 
before  August  5.  2000,  Responaent's 
DEA  registration  will  continue  to  be 
subject  to  the  same  terms  as  set  forth  in 
the  Board's  August  5. 1994  decision. 
The  Acting  Deputy  Administrator 
finds  that  Respondent  only  applied  for 
a  DEA  Certificate  of  Registration  in 
Schedules  IV  and  V.  The  Board's 
probationary  terms  restrict  Respondent's 
handling  of  Schedules  II  and  in 
controlled  substances  to  inpatients  in 
hospital  settings.  However,  since 
Respondent  has  not  applied  for 
Schedules  II  and  HI  privileges  with  DEA 
and  no  request  to  modify  his  application 
was  made  at  the  hearing  in  this  matter, 
the  Acting  Deputy  Administrator  can 
only  issue  Respondent  a  DEA  Certificate 
of  Registration  in  Schedules  IV  and  V  at 
this  time.  Nonetheless,  the  Acting 
Deputy  Administrator  finds  that  should 
Respondent  apply  for  Schedules  11  and 
in  in  the  future,  the  application  should 


be  granted  and  Respondent's  Schedules 
II  and  ni  handling  should  be  restricted 
to  inpatients  in  hospital  settings,  to 
include  emergency  room  patients,  and 
be  conditioned  upon  compliance  with 
the  Board's  terms  and  conditions. 
Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  28  CFR  0.100(b)  and  0.104.  hereby 
orders  that  the  application,  submitted 
by  Stanley  Alan  Azen.  M.D..  for  a  DEA 
Certificate  of  Registration  in  Schedules 
IV  and  V  be  granted  subject  to 
continued  compliance  with  the  terms 
imposed  upon  his  California  medical 
license.  It  is  further  ordered,  that  should 
Dr.  Azen's  probation  be  terminated  early 
by  the  Medical  Board  of  California,  his 
DEA  Certificate  of  Registration  will 
continue,  until  August  5.  2000.  to  be 
subject  to  the  same  terms  imposed  by 
the  August  5, 1994  decision  of  the 
Medical  Board  of  California.  This  order 
is  effective  December  9. 1996. 

Dated:  November  4, 1996. 
Jamn  S.  MUford.  Jr.. 
Acting  Deputy  Administrator. 
IFR  Doc.  96-28765  Filed  11-7-96;  8:45  ami 
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Margaret  E.  Sarvar,  M.O.,  Suapenakxi 
of  Registration;  Rainstatamant  With 
Raatrfctions 

On  September  7. 1994.  the  Deputy 
Assistant  Administrator  (then-Diractor) 
of  the  Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA). 
issued  an  Order  to  Show  Cause  to 
Margaret  E.  Server.  M.D.  (Respondent) 
of  Beaver  Falls.  Pennsylvania,  notifying 
her  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  revoke  her  DEA 
Certificate  of  Registration.  AS1667623, 
and  deny  any  pending  applications  for 
registration  under  21  U.S.C.  823(f)  and 
824(a)(4).  as  being  inconsistent  with  the 
public  interest. 

By  letter  dated  October  12, 1994.  the 
Respondent,  through  counsel,  timely 
filed  a  request  for  a  hearing,  and 
following  prehearing  proceidures,  a 
hearing  was  held  in  Pittsbui^gh, 
Pennsylvania  on  August  15  and  16, 
1995,  before  Administrative  Law  Judge 
Paul  A.  Tenney.  At  the  hearing,  both 
parties  called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  both  sides  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argument.  On  fanuary  29, 1996, 
Judge  Tenney  issued  his  Findings  of 
Fact.  Conclusions  of  Law  and 
Recommended  Ruling,  recommending 
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that  the  Respondent's  DEA  registration 
should  be  revoked  in  Schedules  II  and 
m.  On  February  16  and  28.  1996,  the 
Government  and  Respondent 
respectively,  filed  exceptions  to  the 
Recommended  Ruling  of  the 
Administrative  Law  Judge,  and  on 
February  29. 1996.  Judge  Tenney 
transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator.  Subsequently,  on  March 
1. 1996.  Judge  Tenney  transmitted  to  the 
Deputy  Administrator  a  facsimile  fit>m 
the  Respondent  for  inclusion  in  the 
record. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  the  findings  of 
fact  and  conclusions  of  law  of  Judge 
Tenney,  except  as  noted  below. 
However,  for  reasons  explained  below, 
the  Acting  Deputy  Administrator  rejects 
Judge  Teimey's  recommendation  as  to 
the  appropriate  disposition  of  this  case. 

The  Acting  Deputy  Administrator 
finds  that  the  Respondent  is  an  internist 
with  a  general  practice  in  Beaver  Falls. 
Pennsylvania.  She  was  Board  Certified 
in  Internal  Medicine  in  1965.  and  has 
maintained  an  active  practice  for 
approximately  31  years.  Although, 
Respondent  treats  patients  with  a 
variety  of  medical  problems,  she  has  a 
special  interest  in  weight  loss. 

Sometime  prior  to  November  18, 
1991,  the  Commonwealth  of 
Pennsylvania.  Department  of  F^iblic 
Welfare,  Bureau  of  Quality  Assurance 
(DPW)  identified  Respondent  as  a 
frequent  prescriber  of  the  controlled 
substances,  Seconal,  Tuinal,  Noludar, 
Nembutal,  and  the  combination  of 
glutethimide  and  acetaminophen  with 
codeine.  On  November  18, 1991.  DPW 
conducted  an  on-site  review  at 
Respondent's  office  to  gather 
information  about  her  medical  practice 
and  to  copy  22  patient  records.  The 
DPW  reviewers  found  Respondent's 
office  to  be  "unclean  and  unsanitory 
[sici"  and  discovered  that  her  "method 
of  record  keeping  and  billing  was 
fragmented  and  disorganized."  During 
the  course  of  the  review.  Respondent 
stated  that  she  prescribes  sleeping 
medication  upon  request  and  admitted 
that  some  patients  continue  on  such 
medication  for  months  or  years. 
Respondent  also  admitted  that  she  was 
aware  of  the  effeci  of  the  combination  of 
glutethimide  and  codeine  products,  but 
stated  that  she  prescribes  this 
combination  to  patients  with  both 
legitimate  sleeping  and  pain  problems. 
The  combination  of  glutethimide  and 


codeine  products  is  known  as  a  "set"  on 
the  streets,  and  the  effect  of  the  two 
drugs  taken  together  is  similar  to  that  of 
heroin.  When  asked  by  the  DPW 
reviewers  about  her  prescribing  of  this 
combination.  Respondent  replied, 
"when  you  get  drifters  asking  for 
Dilaudid  and  Demerol  [sic|,  I  don't  think 
Tylenol  »3  is  all  that  bad." 

Following  the  on-site  review,  three 
physicians  conducted  a  peer  review  of 
the  22  medical  records  copied  during 
the  on-site  review.  This  peer  review 
concluded  inter  alia  that  all  of  the  drug 
regimens  prescribed  for  these  patients 
by  Respondent  "failed  to  comply  with 
[Medical  Assistance]  Standards  of 
Practice  due  to  insuflicient 
appropriateness  and/or  necessity  of  the 
drugs  prescribed."  As  a  result  of  the 
investigation,  the  DPW  concluded,  in 
part,  that  Respondent's  treatment  for 
one  patient  was  contrary  to  medical 
assistance  regulations  in  that  she 
"prescribed  drugs  of  high  abuse 
potential .  .  .  in  a  maimer  determined 
after  medical  record  review  to  be  of 
inferior  quality  and/or  medically 
unnecessary."  DPW  further  concluded 
that  Respondent  "prescribed  drug 
regimens  of  high  abuse  potential 
(Percocet,  Vicodin,  Tylenol  w/codeine, 
Seconal.  Hycotuss,  Glutethimide, 
Tuinal,  Noludar)  for  twenty-two  (22) 
recipients  whose  medical  records  failed 
to  sufficiently  dociunent  the 
appropriateness  and  necessity  of  the 
drugs  prescribed."  By  letter  dated  June 
15, 1992,  the  DPW  proposed  to 
terminate  the  Respondent  as  a  provider, 
to  preclude  Respondent  from 
participation  in  the  Medical  Assistance 
Program  for  a  period  of  four  years. 
Respondent  requested  a  hearing 
regarding  the  proposed  sanctions, 
stating  that  the  DPW  did  not  have  the 
complete  medical  records  on  each  of  the 
22  patients  whose  medical  records  were 
reviewed  in  the  course  of  the 
investigation.  Respondent  stated  that 
the  DPW  reviewer  had  not  told  her  that 
they  needed  all  her  notes  on  each 
patient,  and  that  there  was  additional 
patient  chart  material  waiting  to  be  filed 
in  the  records.  The  DPW  action  against 
Respondent  was  settled  without 
sanctions,  however,  there  is  no  evidence 
in  the  record  as  to  the  basis  for  this 
resolution. 

In  July  1992,  a  DEA  investigator 
interviewed  a  confidential  informant 
who  stated  that  he  had  once  been  a 
patient  of  Respondent's  and  had  been 
able  to  obtain  controlled  substances, 
including  the  combination  of 
glutethimide  and  Tylenol  with  codeine, 
from  Respondent  without  a  medical 
examination.  As  a  result  of  this 
information,  as  well  as  the  DPW 


investigation,  DEA  investigators  visited 
approximately  27  area  pharmacies  to 
collect  prescriptions  allegedly  written 
by  Respondent.  The  investigators 
discovered  that  some  of  the  pharmacies 
would  no  longer  fill  Respondent's 
prescriptions  due  to  suspicions  that  the 
individuals  receiving  the  prescriptions 
were  drug  dependent.  At  no  time  did 
the  investigators  instruct  the  pharmacies 
to  stop  filling  Respondent's 
prescriptions.  Among  the  concerns 
expressed  by  the  pharmacists  were 
Respondent's  hequent  prescribing  of  the 
combination  of  glutethimide  and 
Tylenol  with  codeine;  prescriptions 
written  by  Respondent  were  often  from 
outside  the  pharmacy's  trade  area;  and 
Respondent's  prescriptions  were 
sometimes  post-dated. 

In  September  1992,  the  DEA 
investigators  interviewed  Respondent, 
specifically  questioning  her  about  her 
prescribing  practices,  including  the 
glutethimide  and  Tylenol  with  codeine 
combinations.  The  investigators 
informed  Respondent  of  the  dangers  of 
taking  these  medications  together,  that 
they  produce  a  heroin-like  effect,  and 
that  glutethimide  should  not  be  taken 
with  narcotics.  Respondent  stated  that  if 
DEA  believes  that  those  drugs  are 
dangerous,  DEA  should  take  them  off 
the  market.  Respondent  continued  to 
prescribe  combinations  of  glutethimide 
and  codeine  products  after  being 
warned  by  both  DPW  and.  DEA  of  the 
danger  and  abuse  potential. 

During  the  course  of  the  investigation, 
the  DEA  investigators  interviewed  a 
number  of  Respondent's  patients.  In 
January  1993.  they  interviewed  three  of 
Respondent's  patients  as  they  left  her 
office.  One  indicated  that  he  had  been 
seeing  Respondent  upon  the 
recommendation  of  his  girlfriend,  who 
informed  him  that  he  could  get 
prescriptions  for  controlled  substances 
from  Repondent.  Another  indicated  that 
she  had  been  a  patient  of  Respondent's 
for  19  years,  and  only  goes  to 
Respondent  now  because  she  is 
addicted  to  various  controlled 
substances  and  is  able  to  get  them  from 
Respondent.  Each  had  4  prescriptions 
for  various  Schedule  II  through  IV 
controlled  substances  including, 
glutethimide.  Seconal.  Tylox. 
acetaminophen  with  codeine,  Hycodan, 
Vicodin,  Adipex.  diazepam  and  Didrex. 
One  had  a  prescription  written  by 
Respondent  for  glutethimide  for  her  son. 
Two  indicated  that  other  than  being 
weighed  and  occasionally  having  their 
blood  pressure  or  pulse  checked,  no 
other  examination  was  performed 
during  office  visits  before  controlled 
substance  prescriptions  were  issued. 
Two  indicated  that  they  were  not  given 
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instructions  on  how  to  take  the  various 
medi(.ation8  in  combination  with  one 
another.  Respondent's  medical  charts  on 
these  individuals  indicated  a  variety  of 
medical  conditions. 

In  November  1993.  DEA  investigators 
interviewed  M.S.  and  L.O.  patients  of 
Respondent.  M.S.  informed  the 
investigators  that  he  had  initially  gone 
to  Respondent  be<:ause  he  had  heard  on 
the  street  that  she  would  prescribe  the 
drugs  people  wanted.  He  admitted  that 
he  was  addicted  to  Vicodin,  that  he  was 
attending  a  methadone  clinic,  and  that 
he  sometimes  sold  some  of 
Respondent's  prescriptions.  In  a 
subsequent  affidavit.  M.S.  denied 
selling  Respondent's  prescriptions.  M.S. 
indicated  to  the  investigators  that  other 
than  having  his  weight  and  occasionally 
his  blood  pressure  and/or  pulse 
checked.  Respondent  did  not  perform  a 
physical  examination.  Records  in 
Respondent's  possession  indicated  that 
M.S.  suffered  from  dependencies  to 
various  drugs,  including  Dilaudid  and 
Percocet.  both  Schedule  II  controlled 
substances.  An  inve.stigator  testified  that 
L.O.  stated  that  she  also  was  addicted  to 
drugs  prescribed  by  Respondent, 
including  Vicodin  and  Ativan,  a 
S(:hedule  IV  controlled  substance.  She 
also  was  enrolled  in  a  methadone 
treatment  program.  However,  in  a 
subsequent  afRdavit.  L.O.  stated  that  she 
did  not  tell  the  investigators  that  she 
was  addicted  to  her  medication. 
Respondent  placed  into  evidence  the 
medical  records  for  these  individuals. 
The  records  indicated  a  variety  of 
medical  conditions. 

In  February  1994.  the  investigators 
interviewed  a  husband  and  wife  who 
initially  went  to  Respondent  for  weight 
loss  and  back  problems.  They  admitted 
obtaining  prescriptions  for  controlled 
substances  from  Respondent  without  a 
medical  examination,  and  sometimes 
without  an  office  visit.  Act:ording  to  the 
wife.  Respondent  would  sometimes 
leave  them  prescriptions  behind  the 
office's  screen  door  along  with 
prescriptions  for  others.  They  indicated 
that  they  were  examined  on  their  first 
visit,  but  that  since  then  they  were  only 
weighed  and  occasionally  their  blood 
pressure  was  che<:ked.  They  told  the 
investigators  that  they  received 
Schedule  II  through  IV  controlled 
substances  from  Respondent,  including 
Dilaudid.  Pen:o<:et.  Set;onal.  Hycodaii, 
Vicodin.  Adipex.  and  Soma  with 
codeine.  Respondent  did  tell  them  that 
the  prescTibed  drugs  were  addictive  but 
did  not  give  them  any  instructions 
regarding  taking  the  drugs  in 
combination  with  each  other. 
Resf>ondenl's  ret:ords  on  these 


individuals  indicated  various  medical 
problems/conditions. 

In  addition  to  conducting  patient 
interviews,  DEA  monitored  tiie  visits  of 
two  of  Respondent's  patients.  B.S.  and 
K.C..  who  had  agreed  to  cooperate  with 
DEA.  On  February  16  and  March  16. 
1993.  B.S.  went  to  Respondent's  office 
in  an  undercover  capacity.  As  was  her 
normal  practice,  before  each  visit,  B.S. 
prepared  a  list  of  the  controlled 
substances  that  she  wanted  Respondent 
to  prescribe  for  her.  On  each  occasion 
she  obtained  prescriptions  for  100 
dosage  units  of  diazepam.  30  dosage 
units  of  Tylox,  60  dosage  units  of 
Adipex.  50  dosage  units  of 
acetaminophen  with  codeine  (with  one 
refill  on  the  second  visit).  60 
glutethimide,  and  8  ounces  of  Tussi- 
Organidin  (with  five  refills  on  the 
second  visit),  a  Schedule  V  cough  syrup. 
On  the  first  visit,  B.S.  had  asked  for 
Hycodan  cough  syrup,  which 
Respondent  did  not  prescribe,  instead 
substituting  Tussi-Organidin,  stating 
that  Hycodan  was  difficult  to  find  at 
local  pharmacies.  Other  than  being 
weighed,  no  other  physical  examination 
was  performed  during  either  visit.  On 
the  first  visit.  B.S.  also  gave  Respondent 
a  list  of  desired  prescriptions,  including 
glutethimide.  Darvocet  and  Vicodin,  for 
her  son  who  would  not  be  present. 
Respondent  did  not  issue  any 
prescriptions  for  B.S.'s  son  since  he  had 
not  been  in  for  an  office  visit  for  quite 
awhile.  At  the  hearing  before  |udge 
Tenney,  Respondent  admitted,  however, 
that  she  had  issued  prescriptions  for 
B.S.'s  son  without  seeing  him  because 
he  suffers  from  emotional  problems  and 
does  not  like  to  go  to  the  office  himself. 
The  second  cooperating  patient,  K.C., 
went  to  Respondent's  office  on  January 
31  and  February  28, 1994.  On  both 
occasions.  K.C.  received  several 
prescriptions  for  controlled  substances. 
No  medical  examination  was  conducted 
nor  was  there  an  inquiry  into  her 
medical  condition.  Respondent  merely 
asked  K.C.  what  prescriptions  she 
needed  and  how  much  of  each 
medication  she  wanted.  Respondent  put 
into  evidence  documents  that  indicate 
K.C.'s  medical  history. 

In  August  1993,  DEA  executed  a 
search  warrant  at  Respondent's  office 
authorizing  the  seizure  of  81  patient 
records.  At  the  hearing  before  Judge 
Tenney.  Respondent  testified  that  her 
medical  files  on  each  patient  consisted 
of  a  manila  folder  stored  in  a  file 
cabinet,  carbon  copies  of  all 
prescriptions  issued  to  each  patient,  and 
a  medical  card  on  each  patient.  During 
the  execution  of  the  warrant. 
Respondent  told  the  DEA  personnel 
where  the  medical  files  were  located. 


and  at  no  time  did  she  indicate  that  the 
medical  files  seized  were  not  the 
complete  medical  record  on  each 
patient. 

A  medical  doctor,  who  is  a  board 
certified  clinical  pharmacologist  from 
the  University  of  Pittsburgh  Medical 
School,  reviewed  seven  of  the  seized 
patient  records,  as  well  as  prescription 
profiles  for  the  seven  individuals,  and 
concluded  that  there  did  not  appear  to 
be  a  i«lationship  between  the  drugs 
prescribed  and  the  established  medical 
problems.  He  further  opined  that  the 
drugs  were  not  prescribed  in  the  course 
of  legitimate  medical  practice  and  were 
prescribed  in  a  manner  contrary  to  that 
utilized  by  a  majority  of  medical 
practitioners.  Respondent  claimed  that 
the  reviewer  ignored  many  of  the 
medical  diagnoses  found  in  the  patients' 
records.  At  the  hearing,  it  was  revealed 
that  there  were  several  inaccurate  dates 
and  amounts/ refills  noted  in  the 
reviewer's  report.  Respondent  further 
testified  that  this  review  was 
incomplete,  and  therefore  inaccurate, 
since  the  reviewer  did  not  have  all  of 
Respondent's  information  regarding  the 
seven  patients.  The  DEA  personnel  did 
not  seize  the  card  files  for  each  patient 
when  they  executed  the  search  warrant. 
However,  she  did  not  inform  the  DEA 
personnel  about  the  card  files.  She 
testified  at  the  hearing  that  she  knew 
that  the  DEA  personnel  were  not  getting 
the  complete  medical  records  of  the  81 
patients,  but  "I  just  let  it  go."  In 
addition,  the  exhibit  that  is 
Respondent's  response  to  the  reviewer's 
report  stated  that.  "•   •   •  (DEAj  did  not 
get  my  most  important  records  on  the 
patients — they  thought  they  did.  and  I 
let  them  think  so.  •   •  ••• 

Respondent  testified  that  she  does  not 
do  a  complete  physical  examination  of 
each  patient  on  every  visit  because 
many  of  her  patients  are  long-term 
patients,  that  she  sees  on  a  regular  basis. 
She  also  testified  that  she  tells  patients 
how  to  use  prescribed  medication  and 
all  of  her  prescriptions  have  instructions 
on  them.  However,  if  a  patient  has  been 
receiving  prescriptions  for  a  certain 
medication,  she  does  not  explain  its  use 
every  time  she  issues  a  prescription. 
Respondent  was  often  not  aware  of  the 
schedule  of  drugs  she  regularly 
prescribed.  She  admitted  at  the  hearing 
that  she  occasionally  post-dated 
controlled  substance  prescriptions, 
however,  she  did  not  know  that  that 
practice  violated  Federal  regulations. 
See  21  CFR  1306.05(a).  Respondent 
testified  before  Judge  Tenney  that  she 
had  heard  that  the  combination  of 
glutethimide  and  Tylenol  with  codeine 
was  used  on  the  street  from  one 
pharmacist  and  from  the  DEA 
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investigators  in  1992.  She  stated  that  "I 
had  never  heard  it  from  anyone  else." 

Respondent  also  testified  that  she 
only  prescribes  controlled  substances  if 
there  is  a  medical  indication  for  the 
drug.  If  she  suspects  that  a  patient  is 
lying  about  his  or  her  symptoms,  or  the 
patient  is  abusing  or  selling  the 
prescribed  substances.  Respondent  will 
discontinue  treatment.  In  fact. 
Respondent  had  terminated  the 
treatment  of  several  of  the  patients  that 
had  been  interviewed  by  DEA  or  whose 
medical  records  were  reviewed  by  the 
clinical  pharmacologist. 

In  her  post-hearing  filings, 
Respondent  argues  that  all  or  much  of 
the  evidence  used  against  her  is  hearsay, 
which  uncorroborated  cannot  be 
substantial  evidence.  Respondent's 
Motion  to  Strike  Hearsay  Evidence  is 
denied."*  *  *  IHjearsay  is  both 
admissible  and  may,  standing  by  itself, 
constitute  substantial  evidence  in 
support  of  an  administrative  decision." 
Klinestiver  v.  Drug  Enforcement 
Administration,  606  F.2d  1128  (D.C.  Cir. 
1979)  (citing  Richardson  v.  Perales,  402 
U.S.  389  (1971)).  It  is  significant  in  this 
case,  as  it  was  in  Klinestiver  and 
Perales,  that  Respondent  did  not 
subpoena  any  of  the  key  declarants 
relied  upon  by  the  Government  thereby 
providing  herself  the  opportunity  for 
cross-examination. 

Pursuant  to  21  U.S.C.  §§823(0  and 
824(a)(4),  the  E)eputy  Administrator  may 
revoke  or  suspend  a  DEA  Certificate  of 
Registration  and  deny  pending 
applications,  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz,  Jr.,  M.D.,  Docket  No.  88-42.  54 
FR  16,422  (1989). 


In  this  case,  factors  two,  four,  and  five 
are  relevant  in  determining  whether  the 
Respondent's  retention  of  her  Certificate 
of  Registration  would  be  inconsistent 
with  the  public  interest.  As  to  factor 
two,  the  clinical  pharmacologist  and  the 
three  DPW  peer  reviewers  all  criticized 
Respondent's  prescribing  practices. 
While  it  appears  that  the  DPW  has 
settled  its  investigation  of  Respondent 
with  no  sanctions,  there  is  nothing  in 
the  record  to  indicate  the  basis  for  this 
resolution.  There  does  however  appear 
to  be  some  question  as  to  whether  the 
DPW  peer  reviewers  had  Respondent's 
complete  medical  records  when 
rendering  their  opinions,  which  will  be 
discussed  in  detail  below.  Therefore, 
unlike  Judge  Tenney,  the  Acting  Deputy 
Administrator  finds  the  conclusions  of 
the  DPW  peer  reviewers  to  be  of  little 
relevance  in  determining  Respondent's 
experience  in  dispensing  controlled 
substances.  Respondent  argues  that  the 
clinical  pharmacologist's  review  was 
incomplete  based  upon  his  failure  to 
consider  the  medical  diagnoses  in  the 
records  provided;  inaccuracies  in  dates 
and  amounts  of  controlled  substances 
prescribed;  and  most  importantly, 
because  the  reviewer  did  not  have 
Respondent's  complete  medical  records 
when  rendering  his  opinion.  The  reason 
that  the  reviewer  did  not  have  the 
patients'  complete  medical  records  will 
be  discussed  in  connection  with  factor 
five.  However,  while  not  specifically 
found  by  Judge  Tenney,  the  Acting 
Deputy  Administrator  concludes  that 
the  fact  that  the  reviewer  did  not  have 
the  complete  medical  records  does 
significantly  minimize  the  weight  to  be 
given  to  his  conclusions  regarding 
Respondent's  prescribing  practices. 
Nevertheless,  there  is  other  evidence 
that  seriously  calls  into  question 
Respondent's  dispensing  of  controlled 
substances. 

At  least  three  area  pharmacists 
expressed  concerns  about  the 
combination  of  drugs  prescribed  by 
Respondent,  the  types  of  patients 
bringing  in  prescriptions  written  by 
Respondent,  and  the  fact  that  some  of 
the  prescriptions  were  post-dated.  The 
Acting  Deputy  Administrator  is 
extremely  troubled  by  Respondent's 
frequent  prescribing  of  the  highly 
abused  combination  of  glutethimide  and 
codeine  produces  which  produces  a 
heroin-like  effect.  As  Judge  Tenney 
noted.  Respondent  was  repeatedly 
advised  of  the  efi'ect  of  this  combination 
and  its  potential  for  abuse.  In  November 
1991,  Respondent  indicated  to  DPW  that 
she  was  aware  of  the  effect  of  this 
combination  of  drugs,  but  stated  that, 
"when  you  get  drifters  asking  for 


Dilaudid  and  Demeral  (sic),  I  don't  think 
Tylenol  No.  3  is  all  that  bad." 
Respondent  indicated  at  the  hearing  in 
this  matter  that  a  local  pharmacist  had 
also  called  to  her  attention  the  dangers 
of  this  combination.  Then  in  September 
1992,  when  DEA  investigators 
questioned  Respondent  about  her 
prescribing  of  this  combination  of  drugs. 
Respondent  stated  that  if  the  DEA  does 
not  want  people  taking  these 
medications,  the  drugs  should  not  be  on 
the  market.  Despite  these  warnings. 
Respondent  continued  to  prescribe  the 
combination  of  these  drugs  to  her 
patients.  As  the  Government  noted,  in  a 
recent  case,  the  DEA  Administrator 
concluded  that: 

Irlegarding  fector  two.  Respondent's 
experience  in  dispensing  controlled 
substances  is  poor  based  on  his  prescribing 
the  combination  of  Tylenol  with  codeine  and 
Doriden  (the  brand  name  for  glutethimide)  to 
an  individual,  especially  when  Respondent 
was  aware  that  this  combination  was  subfect 
to  abuse.  Leonard  Merkow,  M.D..  60  FR 
22.075  (1995)  (emphasis  added). 

Respondent's  complete  disregard  for  the 
warnings  about  the  prescribing  of  this 
combination,  as  well  as  her  statements 
to  DPW  and  DEA  personnel  about  the 
drugs,  reflects  poorly  on  her  experience 
in  dispensing  controlled  substances.  As 
Judge  Tenney  noted.  "Respondent's 
prescribing  practices  in  this  situation 
evidences  a  disregard  to  the  danger  to 
her  patients  and  ^e  community  at  large 
by  prescribing  such  a  highly  abused 
combination  of  drugs." 

The  Acting  Deputy  administrator 
concurs  with  the  Government's 
contention  that  Respondent's  lack  of 
knowledge,  and  apparent  disinterest,  in 
the  schedule  of  the  substances  she  was 
actively  prescribing  is  evidence  of  her 
cavalier  attitude  towards  the  proper 
dispensing  of  controlled  substances.  In 
addition.  Respondent's  careless 
behavior  is  further  evidenced  by  her 
prescribing  of  glutethimide  to  patients 
with  sleeping  disorders.  On  most  of  her 
prescriptions  for  glutethimide. 
Respondent  indicated  a  dosage  of  1  or 
2  tablets  at  bedtime,  yet  one  of 
Respondent's  patients  received 
prescriptions  for  a  total  of  250  dosage 
units  over  a  79  day  period.  In  addition, 
some  of  Respondent's  prescriptions 
contained  the  instructions  to  take  one 
tablet  at  bedtime  "PRN",  which 
according  to  Respondent  means  "as 
needed  for  pain".  Glutethimide  is  not  a 
pain  medication,  and  according  to 
Respondent  was  meant  to  be  used  as  a 
sleeping  aid.  As  argued  by  the 
Government,  "Respondent's  prescribing 
of  and  directions  for  use  for  powerful 
controlled  substances  demonstrate  an 


^:^900 FedealKegjalBLO^jaL'.Bl.  N»-2iaL/-Frlday>  Navember.  B.  l^'/.  NoUces 


alarming  lack  of  experience  and  lack  of 
concern  for  her  patients'  welfare." 

As  further  evidence  of  Respondent's 
casual  approach  to  the  handling  of 
controlled  substances  is  the  fact  that  she 
seems  to  allow  patients  to  determine 
what  controlled  substances  they  will  be 
prescribed  and  in  what  amount.  This 
behavior  was  clearly  evident  during  the 
undercover  visits  by  Respondent's 
patients.  Allowing  a  patient  to  dictate 
the  drug  and  drug  quantity  is  a  highly 
suspicious  practice  and  clearly  conduct 
which  threatens  the  public  health  and 
safety.  See  Robert  L.  Dougherty,  Jr.. 
M.D..  60  Fed.  Reg.  55.047  (1995).  Also, 
patients  stated,  and  Respondent 
admitted  at  the  hearing,  that  she 
sometimes  issues  controlled  substance 
prescriptions  without  even  seeing  the 
patient.  The  Government  argued  that 
Respondent  would  issue  controlled 
substance  prescriptions  without 
conducting  a  physical  examination. 
Respondent  testified  that  she  does 
conduct  a  physical  examination  on  the 
initial  visit,  and  when  one  is  medically 
indicated.  The  Acting  Deputy 
Administrator  concurs  with  Judge 
Tenney  that,  "when  seeing  a  patient  on 
a  frequent  basis,  a  complete  physical 
examination  may  not  be  necessary  every 
time." 

Additionally,  Respondent  has 
maintained  several  patients  on 
controlled  substances  for  prolonged 
periods  of  time,  in  contradiction  of 
information  contained  in  the 
Physician's  Desk  Reference  (PDR).  For 
example,  as  Judge  Tenney  noted,  five 
patients  were  prescribed  Hycodan 
cough  syrup  for  extended  periods  of 
time.  However,  the  PDR  warns  that 
"physical  dependence,  the  condition  in 
which  continued  administration  of  the 
drug  is  required  to  prevent  the 
appearance  of  a  withdrawal  syndrome, 
assumes  clinically  signiHcant 
proportions  only  after  several  weeks  of 
continued    .  .  use,  although  some  mild 
degree  of  physical  dependence  may 
develop  after  a  few  days  of  nan:otic 
therapy."  Respondent  admitted  to 
prescribing  Hycodan  for  a  few  patients 
for  periods  of  approximately  two  years. 

According  to  the  PDR.  Adipex  is 
indicated  for  the  "management  of 
exogenous  obesity  as  a  short-term 
adjunct  (a  few  weeks)  in  a  regimen  of 
weight  reduction  based  on  luiloric 
restriction,"  and  "tolerance  to  the 
anorectic  effecrt  develops  within  a  few 
weeks,"  Respondent  pres4;nbed  Adipex 
to  several  of  hHr  patients  for  over  <i  year 
or  two  Regarding  Se<:on<)l.  the  PDR 
slates  that  it  is  indicated  for  the  "short 
term  treatment  of  insomnia,  sin»;e  it 
seems  to  los«  its  effe<;tivoness  fur  sleep 
induction  and  sleep  maintenance  after  2 


weeks,"  and  "should  not  be 
administered  in  thepresence  of  acute  or 
chronic  pain.  ..."  The  recommended 
dose  for  sleeping  disorders  is  100  mg.  at 
bedtime.  The  record  indicates  that 
Respondent  issued  Seconal 
prescriptions  to  several  individuals  over 
extended  periods  of  time;  she  vyrote  a 
number  of  Seconal  prescriptions  to  an 
individual,  who  according  to 
Respondent,  was  suffering  from  acute 
back  pain;  and  between  May  26,  1992 
and  September  28,  1992,  Rmpondent 
prescribed  a  total  of  325  dosage  units  of 
Seconal  (100  mg.)  to  an  individual,  well 
over  the  recommended  dosage. 

The  Acting  Deputy  Administrator  is 
aware  that  the  PDR  is  a  refarence  tool 
and  that  a  physician  is  not  bound  by  its 
information.  However,  Respondent's 
prolonged  maintenance  of  patients  on 
the  above-referenced  medications,  along 
with  the  other  evidence  of  Resfmndent's 
questionable  prescribing  practices, 
raised  extremely  serious  concerns  about 
Respondent's  ability  to  responsibly 
dispense  potentially  dangerous  and 
highly  abused  controlled  substances. 
As  to  factor  four,  "compliance  with 
applicable  State,  Federal,  or  local  laws," 
the  E^W  reviewers  concluded  that 
Respondent  violated  various 
Pennsylvania  Medical  Assistance 
regulations.  DPW  found  that 
Respondent's  prescribing  of  controlled 
substances  in  a  manner  deemed  to  be  of 
inferior  quality  and/or  medically 
unnecessary  constituted  a  violation  of 
55  Pa.  Code  1101.77(a)(10),  and  that 
Respondent  prescribed  drug  regimens  of 
high  abuse  potential  for  22  medical 
assistance  recipients  whose  medical 
records  failed  to  document  sufficiently 
the  appropriateness  and  necessity  of  the 
drugs  prescribed  in  violation  of  55  Pa. 
Code  1101.51(d)(1).  However,  unlike 
Judge  Tenney,  the  Acting  Deputy 
Administrator  is  unable  to  determine 
whether  Respondent  was  in  fact  in 
violation  of  these  provisions  since  as 
discussed  above,  the  DPW  reviewers  did 
not  appear  to  have  Respondent's 
complete  medical  records  in  rendering 
their  opinions. 

The  Acting  Deputy  Administrator 
does  conclude  that  Respondent  violated 
Federal  regulations  relating  to 
c:ontrolled  substances.  Respondent 
admitted  that  she  would  on  occasion 
post-date  prescriptions  which  is  a 
violation  of  21  CFR  1306.05(a). 
Respondent  testified  at  the  hearing  that 
she  was  unaware  that  this  was  a 
violation  and  did  it  when  her  patients 
could  not  pay  for  a  full  month's  supply 
at  once  or  when  they  would  not  be 
available  to  pick  up  their  prescriptions 
at  a  later  date. 


As  to  factor  five,  "such  other  conduct 
which  may  threaten  the  public  health 
and  safety,"  the  Acting  Deputy 
Administrator  finds  that  Respondent's 
unconscionable  failure  to  turn  over  her 
complete  medical  records  during  DEA's 
execution  of  the  search  warrant  shows 
a  lack  of  respect  for  the  law.  As  Judge 
Tenney  found.  Respondent  was  present 
when  the  warrant  was  served.  She 
testified  at  the  hearing  that  she 
intentionally  did  not  tell  the  agents  that 
they  were  not  retrieving  the  complete 
records  on  each  patient,  and  she  knew, 
or  should  have  known  that  the  DEA 
would  require  the  fiill  medical  records 
in  order  to  complete  its  investigation. 
This  is  especially  distressing  in  light  of 
DPW's  earlier  review  of  her  prescribing 
practices,  when  Respondent  complained 
that  the  DPW  peer  reviewers  could  not 
accurately  review  her  records  for 
sufficiency,  since  the  reviewers  did  not 
have  her  complete  patient  records. 
Nonetheless,  Respondent's  failure  to 
turn  over  her  complete  records  to  DPW 
and  DEA  does  in  fact  call  into  question 
the  DPW  peer  reviewers'  and  the 
clinical  phaxmacologist's  conclusions 
that  Respondent  did  not  prescribe 
controlled  substances  for  legitimate 
medical  pur[>oses  and  that  her  records 
were  inadequate  to  justify  the 
prescribing.  The  Acting  Deputy 
Administrator  is  not  happy  that 
Respondent  will  benefit  from  her  failure 
to  cooperate  with  DPW  and  DEA,  but 
the  Acting  Deputy  Administrator  is 
unable  to  draw  any  conclusions  as  to 
the  legitimacy  of  Respondent's 
prescriptions  or  sufficiency  of  her 
medical  records  based  upon  the  DPW 
peer  reviewers'  and  the  clinical 
pharmacologist's  reviews. 

But  regardless  of  the  inability  of  the 
Acting  Deputy  Administrator  to  rely  on 
these  reviews,  there  is  ample  other 
evidence  in  the  record  that  illustrates 
Respondent's  callous  disregard  for  the 
proper  and  careful  handling  of 
controlled  substances.  The  Acting 
Deputy  Administrator  is  profoundly 
troubled  by  Respondent's  unwillingness 
to  recognize  the  seriousness  of  her 
prescribing  practices,  most  significantly 
regarding  the  combination  of 
glutethimide  and  Tylenol  with  codeine, 
and  allowing  patients  to  dictate  what 
controlled  substances  they  receive.  In  a 
previous  case,  the  Administrator  found 
that  a  pharmacist's  "refusal  to 
acknowledge  the  impropriety  of  his 
dispensing  practices  .  .  .  even  after  the 
initiation  of  this  investigation,  givejsl 
rise  to  the  inference  that  (he|  is  not 
likely  to  act  more  responsibly  in  the 
future."  Medic- Aid  Pharmacy,  55  FR 
30,043  (1990). 
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In  his  opinion,  Judge  Tenney  noted  as 
mitigating  factora  that  Respondent  has 
maintained  a  medical  practice  for  31 
years,  during  which  time  the  state 
licensing  board  has  not  taken  any 
adverse  action  against  l^er  medical 
license,  and  until  1991;  neither  had 
DPW  or  DEA.  In  addition.  Judge  Tenney 
recognized  Respondent's  efforts  to 
identify  and  discontinue  treatment  of 
patients  who  she  suspected  of  abusing 
controlled  substances.  Judge  Tenney 
recommended  that  Respondent's  DfA 
registration  be  revoked  in  Schedules  n 
and  m,  the  more  serious  classes  of 
controlled  substances. 

Both  parties  filed  exceptions  to  Judge 
Tenney's  recommended  decision.  In 
essence,  the  Government  argued  that 
Respondent's  DEA  registration  should 
be  revoked  in  all  schedules,  not  just  in 
Schedules  Q  and  m.  In  support  of  its 
exceptions,  the  Government  contended 
that  Respondent  "indiscriminately 
prescribed  a  variety  of  controlled 
substances,  including  Schedule  IV  and 
V  controlled  substances. .  .  ."  The 
Government  further  argued  that  "(w]hile 
revoking  Respondent's  authority  with 
respect  to  Schedule  II  and  m  controlled 
substances  may  prevent  the  diversion  of 
some  dangerous  drugs,  it  will  not 
protect  the  public  frt)m  the  diversion  of 
Schedule  IV  and  V  controlled 
substances,  many  of  which  are  highly 
abused."  The  Acting  Deputy 
Administrator  agrees  with  the 
Government,  that  any  sanction  taken 
against  Respondent's  registration  should 
not  be  limited  to  Schedule  11  and  m 
controlled  substances,  since  the 
practices  of  Respondent  that  threaten 
the  public  health  and  safety  are  not 
confined  to  drugs  in  those  schedules. 

A  significant  amount  of  Respondent's 
exceptions  dealt  with  the 
Administrative  Law  Judge's  reliance  on 
the  revie%vs  of  Respondent's  records 
conducted  by  DPW  and  the  clinical 
pharmacologist.  As  discussed 
previously,  the  Acting  Deputy 
Administrator  has  reluctantly  declined 
to  rely  on  those  reviews  since  they  were 
not  based,  through  no  fault  of  their  own, 
upon  Respondent's  complete  medical 
records.  In  addition,  Respondent  takes 
exception  to  Judge  Tenney's  finding  that 
Respondent  knew  about  the  abuse  of  the 
combination  of  glutethimide  and 
Tylenol  with  codeine  prior  to  November 
1991,  yet  continued  to  prescribe  that 
combination  of  drugs  to  her  patients. 
The  Acting  Deputy  Administrator  does 
not  believe  that  the  Administrative  Law 
Judge  made  such  a  finding.  Instead, 
Judge  Tenney  found,  and  the  Acting 
E)eputy  Administrator  concurs,  that  the 
evidence  clearly  shows  that  Respondent 
continued  to  prescribe  this  extremely 


dangerous  combination  after  November 
1991,  when  she  acknowledged  being 
aware  of  its  heroin-like  effect. 

Also  as  stated  in  her  exceptions,  "(i)t 
is  the  Respondent's  position  that  the 
Administrative  Law  Judge  disregarded 
the  information  admitted  throu^  her 
exhibits  at  hearing."  The  Acting  Deputy 
Administrator  has  carefully  considered 
all  evidence  submitted  in  this 
proceeding  in  rendering  his  decision. 
Further,  Respondent  continues  to  object 
to  the  consideration  of  hearsay 
evidence.  The  Acting  Deputy 
Administrator  has  already  addressed 
and  rejected  this  exception. 

The  Acting  Deputy  Administrator 
concludes  that  some  sanction  is 
necessary  against  Respondent's  DEA 
Certificate  of  Registration  in  order  to 
protect  the  public  interest.  This 
conclusion  is  based  upon  Respondent's 
continued  prescribing  of  the  heroin-like 
combination  of  glutethimide  and 
codeine  products  after  acknowledging 
its  dangerous  nature,  her  allowing 
patients  to  dictate  the  type  and  amount 
of  controlled  substances  to  be 

grescril)ed,  her  overprescribing  of 
ighly  addictive  controlled  substances 
in  contradiction  of  the  PDR,  her  refusal 
to  comply  with  the  mandate  of  a 
criminal  search  warrant,  and  her  refusal 
to  acknowledge  the  impropriety  of  her 
prescribing  practices.  However,  the 
record  does  not  clearly  establish  that 
these  substances  were  prescribed  for  no 
legitimate  medical  purposes. 
Accordingly,  the  Acting  Deputy 
Administrator  does  not  believe  that 
Respondent's  behavior  warrants  the 
severe  sanction  of  revocation. 

TTie  Acting  Deputy  Administrator 
concludes  that  in  order  to  protect  the 
public  interest,  Respondent  needs  to  be 
better  educated  in  the  proper  handling 
and  effects  of  controlled  substances. 
Therefore,  the  Acting  Deputy 
Administrator  will  suspend 
Respondent's  DEA  registiation  for  at 
least  120  days  and  until  she  presents 
evidence  to  the  Resident  Agent  in 
Charge  of  the  DEA  Pittsburgh  Resident 
Office,  or  his  designee,  of  the  successful 
completion  of  at  least  24  hours  of 
training  in  the  pharmacology  and/or 
proper  handling  of  controlled 
substances.  Once  Respondent  has 
satisfied  this  requirement,  her  DEA 
Certificate  of  Registration  will  be 
reinstated  subject  to  the  following 
restriction:  Respondent  shall  maintain  a 
separate  log  of  all  prescriptions  that  she 
issues.  At  a  minimum,  the  log  shall 
indicate  the  date  that  each  prescription 
was  written,  the  name  of  the  patient  for 
whom  it  was  written,  the  name  and 
dosage  of  the  controlled  substance(s) 
prescribed,  and  the  medical  indication 


for  the  substance  prescribed.  The 
Respondent  shall  maintain  this  log  for  a 
period  of  three  years  from  the 
reinstatement  of  her  DEA  Certificate  of 
Registration.  Upon  request  by  the 
Resident  Agent  in  Charge  of  the  DEA 
Pittsburg  Resident  Office,  or  his 
designee,  the  Respondent  shall  submit 
or  otherwise  make  available  her 
prescription  log  for  inspection. 

Accordingly,  the  Acting  Deputy 
AdministratCH'  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C 
§§823  and  824  and  28  CFR  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration,  AS1667623, 
issued  to  Margaret  E.  Sarver.  M.D..  be 
suspended  for  at  least  120  days  and 
until  she  presents  evidence  of  the 
successful  completion  of  24  hours  of 
training  in  the  pharmacology  and/or 
proper  handling  of  controlled 
sulMtances.  It  is  further  ordered  that 
upon  receipt  of  such  evidence,  Dr. 
Server's  DEA  Certificate  of  Registration 
will  be  reinstated  subject  to  the 
restriction  outlined  above.  This  order  is 
effective  December  9, 1996. 

Dated:  November  4, 1996. 
Junn  S.  MilfiMTd,  Jr.. 
Acting  Deputy  Administrator. 
(FR  Doc.  96-28766  Filed  11-7-96;  8:45  am) 
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Federal  Bureau  of  tnvaetigBHon 

Agency  Infonnatton  Collecflon 
ActMtiea:  Profwaed  CoNaetton; 
Commenta  Racjuaated 

ACTION:  Notice  of  information  collection 
under  review;  telecommunications 
carrier  reimbursement  cost  estimate  and 
telecommunications  carrier 
reimbursement  request  for  pa)m[ient. 

Office  of  Management  and  Budget 
(C^fffl)  approval  is  being  sought  for  the 
informatidn  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  on  April  10, 
1996,  in  the  Federal  Regiater  and 
allowed  60  days  for  public  comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  vnll  be  accepted  until  January  7, 
1996.  This  process  is  conducted  in 
accordance  writh  5  CFR  1320.10.  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affiairs, 
Attention:  Department  of  Justice  Desk 


57902 
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Ofncer.  Washington.  DC  20503. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285. 

Comments  may  also  be  submitted  to 
the  [Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff. 
Attention:  Department  Clearance 
OfRcer.  Suite  850.  1001  G  Street.  NW.. 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  methodology 
and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (e.g.,  permitting 
electronic  submission  of  responses). 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection.  Quantitative  and 
qualitative  data  necessary  to  evaluate 
cooperative  agreement  proposals  and 
subsequent  requests  for  reimbursement. 

(2)  The  title  of  the  information 
collection:  Telecommunications  Carrier 
Reimbursement  Cost  Estimate  and 
Telecommunications  Carrier 
Reimbursement  Request  for  Payment. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collections:  No  form  number;  sponsored 
by  the  Federal  Bureau  of  Investigation 
(FBI).  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Business  or  other  for  profit. 
Telecommunications  carriers  will 
respond.  This  data  collection  will  be 
necessary  to  evaluate  cooperative 
agreement  proposals  and  subsequent 
requests  for  reimbursement  under  the 
Communications  Assistant  for  Law 
Enfori;ement  Act  (CAl-EA).  This 
information  will  be  used  to  determine 


whether  agreement  prices  are  fair  and 
reasonable  and  to  make 
recommendations  to  Contracting 
Officers  for  approval  or  disapproval  of 
the  carrier's  request. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond;  The  FBI  estimates  that 
approximately  three  thousand  (3,000) 
telecommunications  carriers,  with 
approximately  twenty-three  thousand 
(23.000)  unique  switches,  that,  over  a 
five  (5)  year  period,  may  be  affected  by 
these  rules.  The  time  required  to  read 
and  prepare  information  for  one  switch 
is  estimated  at  four  (4)  hours  per 
response. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
'  encouraged. 

Datsd:  November  4,  1996. 
Kobert  B.  Briggi, 

Department  Clearance  Officer,  United  States 

Department  of  lattice. 

(PR  Doc.  96-28703  Filed  11-7-96;  8:45  am) 


DEPARTMENT  OF  LABOR 

OfliM  of  Um  Secretary 

Submiaaion  for  0MB  Review; 
Comment  Raquaat 

Novembers,  1996. 

The  Department  of  Labor  (DDL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  apprdval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer.  Theresa  M.  O'Malley  (202)  219- 
5096  ext.  166.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  shouldbe  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/MSHA/OSHA/PWB  A/VETS), 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202)  395-7316,  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Renster. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoeed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Title  29  CFR  Part  29— Ubor 
Standards  for  the  Registration  of 
Apprenticeship  Pro-ams. 

OMB  Number:  1205-0223. 

Form  Number:  ETA  671. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
Government;  State,  Local  or  Tribal 
Government. 


Section 
No. 

Frequency 

Respond- 
ents 

Average 
time  per 
respond- 
ent 

29.3  

29.6  

29.5  

29.7  

One-time 
One-time 
One-time 
One-time 

106,000 

99,000 

5,700 

40 

15min. 
SOmin. 
2hrs. 
SOmin. 

Total  Burden  Hours:  45,903. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Title  29  CFR  Part  29  sets 
forth  labor  standards  to  safeguard  the 
welfare  of  apprentices  and  to  extend  the 
application  of  such  standards  by 
prescribing  policies  and  procedures 
concerning  registration  of 
apprenticeship  programs. 

Agency:  Employment  and  Training 
Administration. 

Title:  Title  29  CFR  Part  30— ^ual 
Employment  Opportunity  in 
Apprenticeship  and  Training. 

OAfB  Number.  1205-0224. 

Form  Number:  ETA  9039. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  Federal 
Government;  State,  Local,  or  Tribal 
Government. 
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Section  ^4o. 


29  CFR  30.3 
29  CFR  30.4 
29  CFR  30.5 
29  CFR  30.6 
29  CFR  30.8 
29  CFR  30.8 
ETA  9039  .... 


Respond- 
ents 


4,950 

550 

5,000 

50 

44,000 

22,000 

30 


Frequency 


One-time 
One-time 
One-time 
One-time 
One-time 
One-time 
One-time 


Average 
time  per 
response 


30min. 
1  hr. 
30min. 
Shrs. 
1  min. 
5  min. 
30  min. 


Tota7  Burden  Hours:  8,356. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Decription:  Title  29  CFR  Part  30  sets 
forth  policies  and  procedures  to 
promote  equality  of  opportunity  in 
apprenticeship  programs  registered  with 
the  Department  of  Labor  and  recognized 
State  apprenticeship  agencies. 

Agency:  Employment  and  Training 
Administration. 

Title:  Worker  Adjustment  Formula 
Financial  Report. 

OMB  Number:  1205-0326. 

Form  Number:  ETA  9041. 


Affected  Public:  State,  Local  or  Tribal 
Government. 


Activity 

Num- 
ber ol 

re- 
spond- 
ents 

Frequency 

Aver- 
age 
time 
perre- 
sportse 
(hours) 

Dataco^ 
lection. 

52 

3  quarters .... 

6 

Data  col- 
lection. 

52 

1  quarter 

7 

Record- 
keeping. 

52 

onetime 

10 

Total  Burden  Hours:  1,820. 

Total  Annualized  capital/startup 
costs:  0. 


f^eport 


Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  information  will  be 
used  to  assess  formula  programs  under 
Title  ni  of  the  Jobs  Training  Partnership 
Act,  as  amended.  Participant  and 
financial  data  will  be  used  to  monitor 
program  performance  and  to  prepare 
reports  and  budget  requests. 

Agency:  Employment  and  Training 
Administration. 

Title:  Dislocated  Woricer  Special 
Project  Report. 

OMB  Number:  1205-0318. 

Agency  Number:  ETA  9038. 

Affected  Public:  Business  or  other  for- 
profit;  not  for  profit  institutions;  State, 
Local  or  Tribal  Government. 


Data  Cotocbon: 

NARA  Project ... 

Final  NRA  Rpt.  . 
Clean  Air  and  Defense: 

Section  I 

Section  II 

Section  III 

Recordkeeping 

NRA  Project 

Clean  Air  and  Defense: 

Section  I  &  III  ... 

Sectmn  III 


No.  of  re- 
spondents 


90 
90 

80 
80 
80 


90 

80 
80 


Frequency 


4  quarters 
1  report  .. 

4  quarters 
1  report  ... 
1  report  ... 
4  quarters 

4  quarters 
One-time  . 


Average 
time  per 
response 


4hrs. 
1  hr. 

4hrs. 
97hrs. 
1  hr. 
1.5  hrs. 


1.5  hrs. 
2.5  hrs. 


Total  Burden  Hours:  11,870. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  information  will  be 
used  to  assess  Defense,  Clean  Air  and 
Title  in  National  Reserve  projects. 
Participant  and  financial  data  will  be 
used  to  monitor  program  performance, 
and  to  prepare  reports  and  budget 
requests. 

Agency:  Occupational  Safety  and 
Health  Administration. 
Title:  Vinyl  Chloride. 
OMB  Number:  1218-0010. 
Frequency:  On  occasion. 


Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  <rf  Respondents:  80. 

Estimated  Time  Per  Respondent:  36.6 
houirs. 

Total  Burden  Hours:  2,928. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $258,042. 

Description:  The  purpose  of  this 
standard  and  its  information  collection 
requirements  is  to  provide  protection  for 
employees  from  the  health  effects 
associated  with  occupational  exposure 
to  the  carcinogen,  vinyl  chloride  (VC). 
Employers  must  monitor  employee 


exposure,  reduce  employee  exposures  to 
within  permissible  exposure  limits  and 
provide  medical  exams,  training  and 
other  information. 

A^ncy:  Bureau  of  Labor  Statistics. 

Title:  Contingent  Work  Supplement  to 
theCPS. 

OMB  Number:  1220-0153. 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  60,000. 

Estimated  Time  Per  Respondent:  8 
minutes. 

Total  Burden  Hours:  8,000. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 
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Description:  The  contingent  work 
supplement  work  will  gather 
information  on  the  number  and 
characteristics  or  workers  holding  jobs 
expected  to  last  for  a  limited  time 
(contingent  employment).  In  addition, 
the  supplement  will  collect  information 
about  workers  in  several  alternative 
employment  arrangements. 

Agency:  Employment  and  Training 
Administration. 

Title:  Annual  Plans  for  State 
Employment  Service  Activities. 

OMB  Number:  1205-0209. 

Frequency:  Annually. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  54. 

Estimated  Time  Per  Respondent:  90 
hours. 

Total  Burden  Hours:  4.860. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Public  Law  97-300, 
amendments  to  the  Wagner-Peyser  Act, 
and  20  CFR  Part  652  require  States  to 
submit  plans  concerning  operations  and 
expenditures  prescribed  by  the 
Secretary  of  Labor. 

Agency:  Employment  and  Training 
Administration. 

Title:  Characteristics  of  the  Insured 
Unemployed. 

C^^  Number:  1205-0009. 

Frequency:  Monthly. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Total  Burden  Hours:  212. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $90,000. 

Description:  This  report  is  the  only 
source  of  current,  consistent 
demographic  information  (age,  rate/ 
ethnic,  sex,  occupation,  industry)  on  the 
UI  claimant  population.  These 
characteristics  identify  claimant  cohorts 
for  legislative,  economic  and  social 
planning  purposes  and  evaluation  of  the 
Unemployment  Insurance  program  on 
the  Federal  and  State  levels. 
TlienM  M.  O'Malky, 
Acting  Departmental  Clearance  Officer. 
|FK  Doc.  96-28789  Filed  1 1-7-96;  8:4S  amj 
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Notica  of  Dalannlnattons  Regarding 
EllgMHty  To  Apply  tor  Worfcar 
Ad)uatnMnt  Aaalalanoa  and  NAFTA 
Tranaltlonal  AdfuataMnt  AaaManca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adfustment 
assistance  for  woricers  (TA-W)  issued 
during  the  period  of  October,  1996. 

In  order  tor  an  afBrmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  Arm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Detenninations  for  Worker 
Adjuatnient  Aasiatance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  siirvey  of  customers 
fndicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  Rim. 
TA-W-32.633:  Holiday  Hosiery,  Inc.. 

Hudson.  NC 
TA-W-32.744:  UNIFI.  Inc.,  Spun  Yams 

Div..  Mount  Pleasant,  NC 
TA-W-32.693:  Decatech  Innovations 

(Formerly  Marion  Manufacturing). 

Marion.  NC 
TA-W-32,641:  Robinson  Manufacturing 

Co..  Oxford,  ME 
TA-W-32.641A:  Kezar  Falls  Woolen  Co.. 

Kezar  Falls.  ME 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  s(>ecified. 
TA-W-32,666:  Speco  Corp..  Springfield. 

OH 
TA-W-32.694:  Amtrol/Clayton  Mark. 

Inc.,  Rogers,  AR 
TA-W-32.725:  Wea  Manufbcturing.  Inc.. 

Olyphant.  PA 
TA-W-32.709;  Penn  Mould  Industries. 

Inc.,  Washington.  PA 


TA-W-32,821;  W.R.  Grace  6-  Co— Conn. 

Grace  Construction  Products,  Fire 

Protection,  New  Castle,  PA 
Increased  imports  did  not  contribute 
importantly  to  worker  se{>aration8  at  the 
firm. 
TA-W-32,732:  Hotsy  Equipment  Co.. 

Boyertown.  PA 
TA-W-32,647  &;  Eriing  Riia  Research 

Laboratory,  Mobile,  AL  and  Bel  Air 

Complex.  Mobile.  AL 
TA-W-32,606:  Bonaventure  Textiles 

USA,  New  York,  NY 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-32,685:  W.  W.  Henry  Co.,  South   , 

River.  Nf 
TA-W-32.671:  Dico  Tire.  Inc..  Clinton. 

TN 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-32.716;  Tetra/Second  Nature,  A 

Div.  of  Warner-Lambert  Co.. 

Oakland,  Nf 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  tc^ly  or 
partially  separated  as  required  for 
certification.  Sales  or  production  did 
not  decline  during  the  relevant  period 
as  required  for  certification. 

Affinnative  Determinatioiis  for  Worker 
Adjuatment  Aaaistaiice 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  workers  for  such 
determination. 
TA-W-32,673;  Precision  Machining  and 

Polishing.  Milwaukee.  WI:  August 

12,  1995 
TA-W-32,697;  Creative  Apparel,  Inc., 

Pollstown,  PA  and  Primrose,  PA: 

August  9.  1995 
TA-W-32.728;  ASARCO  Inc..  TMD  New 

Market  Mill  and  Mine,  Strawberry 

Plains.  TN:  August  23.  1995 
TA-W-32,731:  Douglas  Randall,  Inc.  A/ 

KJa  Crydom  Corp..  A  Subsidiary  of 

Silicon  Power  Corp..  Pawcatuck. 

CT:  August  23.  1995 
TA-W-32.812:  Petersburg  Garment  Co., 

Petersburg.  WV:  September  27.  1995 
TA-W-32,783;  Hudson  RCI.  Temecula. 

CA:  September  1 1. 1995 
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TA-W-32.687:  William  Rifkin  &  Sons. 
Philadelphia.  PA:  August  14. 1995 
TA-W-32.680:  Florence  Eiseman,  Inc., 

Fon  Du  Lac,  WI:  August  7,  1995 
TA-W~32,678:  Modular  Devices,  Inc.. 

Torrance.  CA:  August  12,  1995 
TA-W-32.668;  Vanco  Industries,  Inc., 

Eutaw,  AL:fuly29,  1995 
TA-W-32,688:  North  American 

Refractories  Co.,  Womelsdorf,*PA: 
August  13,  1995 
TA-W-32,663:  Cameron  Converting, 
Inc.,  Elizabethtown,  NCifuly  16, 
1995 
TA-W-32,723:  Foseco,  Inc.,  Mt. 

Braddock,  PA:  August  26.  1995 
TA-W-32.700;  Summit  Technology, 

Inc..  Waltham,  MA:  August  15,  1995 
TA-W-32.657  &  A;  Forstmann  6-  Co., 
Inc.,  New  York,  NY  and  Carpini 
USA  Division  of  Forstmann  &  Co., 
Inc.,  New  York,  NY;  August  5,  1995 
TA-W-32,696;  Hodge  Apparel.  Inc.. 
Harrisville.  WV:  August  6,  1995 
TA-W-32.674;  Artistic  Creations, 

Roselle,  Nf:fuly20,  1995 
TA-W-32,645;  Elkem  Metals  Co., 

Niagara  Falls,  NY:  August  6, 1995 
TA-W-32.642;  Springs/Dundee  Bath 
Fashions  Group.  Dadeville.  AL:  fuly 
30.  1995 
TA-W-32,653;  Premier  Edible  Oils 

Corp..  Portland,  OR:  August  5,  1995 
TA-W-32,652:  The  Chas.  H.  UllyCo.. 

Portland.  OR:  July  29.  1995 
TA-W-32,650;  Wilson  Automation  Div. 
ofNewcor,  Inc.,  Warren,  MI:  August 
2.  1995 
TA-W-32,724;  Cameo  Products  6- 
Services.  Anchorage,  AK:  August 
22,  1995 
TA-W-32,626;  Devro-Teepak,  Inc.. 

Columbia,  SC  and  Danville,  VL  fuly 
26,  1995 
TA-W-32.677;  fete'  LLC.  Jump  Apparel 
Co.,  New  York,  NY:  August  6,  1995 
TA-W-32,734  &■  A;  Tell  City  Chair  Co., 
Tell  City.  IN  6-  Leitch field,  AT; 
August  20,  1995 
TA-W-32.714  6- A;  Goodyear  Tire  & 
Rubber  Co..  Topeka.  KS  and 
Goodyear  Tire  &■  Rubber  Co.. 
Logistic  Center,  Topeka.  KS:  August 
28.  1995 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  October, 
1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 


certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  ijmportantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  proiduced  by  the  firm 
of  subdivision. 

Negative  Detenninations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01232;  Hoskins 

Maniifacturing  Co..  New  Paris.  IN 
NAFTA-TAA-fil221;  UNIFI,  Inc.,  Spun 

Yams  Div.,  Mount  Pleasant,  NC 
NAFTA-TAA-01227;  Ozark  Quilt 

Supply,  Winona,  MO 
NAFTA-TAA-01220;  Trinity  Industries. 

NewOndon,  MN  Washington 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
N/{FTA-TAA-01234:  Philip 

Environmental,  Inc.,  Georgetown 

Facility.  Seattle.  WA 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Detenninations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 


NAFTA-TAA-01246;  Hudson  RCI. 

Temecula,  CA:  September  17. 1995 
NAFTA-TAA-01269;  Sybom 

Intemational,  d/b/a  Ken- 
Manufacturing,  Massena,  NY: 

Octobers.  1995 
NAFTA-TAA-01198;  Modular  Devices. 

Inc..  Torrance.  CA:  August  12.  1995 
NAFTA-TAlA-01203;  Rohm  and  Haas 

Co.,  Philadelphia,  PA:  August  7, 

1995 
NAFTA-TAA-01230:  Pendleton  Wollen 

Mills,  Inc..  Portland,  OR:  August  26, 

1995 
NAFTA-TAA-01249:  R  6- G  Sloane 

Manufacturing  Co.,  Inc.,  Little  Rock, 

AR:  September  30.  1995 
NAFTA-TAA-01 181;  Premier  Edible 

Oils  Corp..  Portland.  OR:  August  9. 

1995 
NAFTA-TAA-01 257;  Aalfs 

Manufacturing,  Inc.,  Texarkana, 

AR:  September  18,  1995 
NAFTA-TAA-01 256;  fohnson  and 

Johnson.  Personal  Products  Co.. 

North  Little  Rock,  AR:  March  3, 

1997 
NAFTA-TAA-01229;  Amana 

Refrigeration,  Inc.,  Delaware,  OH: 

August  27.  1995 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  October, 
1996.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  October  28, 1996. 
RuMeU  T.  Kile, 

Program  Manager,  Policy  Sr  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(PR  Doc.  96-28788  Filed  11-7-96;  8:45  am] 

BILUNG  OOOE  4S10-a»-M 


[TA-W-32.603] 

Allergan,  Inc.,  Spincast  Diviaion,  Waco, 
TX;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  postmarked  October 
11, 1996,  one  of  the  petitioners 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
worker  eligibility  to  apply  for  trade 
adjustment  assistance.  The  denial  notice 
was  signed  on  September  26, 1996  and 
published  in  the  Federal  Register  on 
October  16,  1996  (61  FR  5.'i936). 

Pursuant  to  29  CFK  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 
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(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facis  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  request  for  reconsideration  claims 
that  the  Department  did  not  consider 
Allergan's  transfer  of  the  production  of 
contact  lenses  to  a  foreign  country. 

Findings  of  the  investigation  showed 
that  workers  of  Allergan,  Incorporated, 
Spincast  Department  located  in  Waco, 
Texas  produced  contact  lenses.  The 
Department's  denial  of  TAA  for  workers 
of  the  subject  firm  was  based  on  the  fact 
that  the  "contributed  importantly"  test 
of  the  Group  Eligibility  requirements  of 
Section  222  of  the  Trade  Act  of  1974 
was  not  met.  Layoffs  at  Allergan  were 
attributable  to  the  sale  of  the  Spincast 
Division  to  a  foreign  facility.  The 
corporate  decision  to  sell  the  Spincast 
Division  is  not  a  basis  for  Worker 
certification.  Other  investigation 
findings  show  that  the  new  foreign- 
owned  firm  will  be  producing  contact 
lenses  at  its  own  foreign  location,  and 
will  not  be  exporting  the  contact  lens 
production  to  the  United  States. 

Conclusion 

After  review  of  the  application  and 
investigative  frndings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labors  prior  dec:ision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  D.C  this  2mh  day 
of  October  1996. 

RiumII  T.  Kik. 

Prof^ram  Manager.  Policy  and  Beemployment 
Servivffs,  Office  of  Trade  Adjustment 
Assistance 

|FR  Doc  96-28785  Filed  1 1  -  7-96;  8:45  ani| 

MLUNQ  COOC  4StO-30-M 


[TA-W-32,630  et  al.] 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

()(inoco  ln<:orp<)raled  Rxplonitioii  and 
Production.  North  Anmrica,  tIea<iquartomd 
in  Houston,  Texas,  operating  out  of  other 
l«x:ations.  TA-W   .)2.6;i()A.  To xas.  with  othor 
operations  in  the  following  States  TA-W- 
32.6.1UB  ('.«}|onido.  TA-W-32.630C 


Louisiana,  TA-W-32,630D  North  Dakota. 
TA-W-32,630B  New  Mexico.  TA-W- 
32.630F  Oklahoma  and  TA-W-32,B30C, 
Conoco  Incorporated.  Haadquarters.  Houston, 
Texas. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  September  13, 1996, 
applicable  to  all  workers  of  Conoco 
Incorporated.  Exploration  and 
Production,  North  America, 
headquartered  in  Houston,  Texas  and 
operating  at  various  locations  in  the 
United  States.  The  notice  was  published 
in  the  Federal  Register  on  October  1, 
1996(61  FR  51304). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  Firm.  The 
company  reports  that  Conoco 's 
administrative  support  staff  located  in 
Houston,  Texas,  providing  support 
services  to  the  subject  firm's  Exploration 
and  Production,  North  America, 
upstream  operations,  were  inadvertently 
excluded  from  the  worker  certification. 

The  intent  of  the  Department's 
certiTication  is  to  include  all  workers  of 
Conoco,  Incorporated  who  were 
adversely  affected  by  increased  imports 
of  crude  oil  and  natural  gas  liquids  and 
related  petroleum  products  (upstream). 
Accordingly,  the  Oiepartment  is 
amending  the  certification  to  include 
Conoco's  headquarters  staff  in  Houston, 
Texas,  providing  support  services  to 
Conoco  Incorporated,  Exploration  and 
Production,  North  America  (upstream). 

The  amended  notice  applicable  to 
TA-W-32.630  is  hereby  issued  as 
follows: 

"All  workers  of  Conoco  Incorporated, 
Exploration  and  Production.  North  America 
(Headquarters).  Houston.  Texas  (TA-W- 
32.630),  and  operating  out  of  other  locations 
in  Texas  (TA-W-32,630A)  with  other 
operations  in  the  following  states:  Colorado 
(TA-W-32.630B),  Louisiana  (TA-W- 
32,630C).  North  Dakota  (TA-W-32.630D). 
New  Mexico  (TA-W-32,630E)  and  Oklahoma 
(TA-W-32.630F)  engaged  in  employment 
related  to  the  exploration  and  production  of 
crude  oil.  natural  gas  liquids  and  related 
prcxlucts  (upstream)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  September  26,  1996  through  two  years 
from  the  date  of  certiTication  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974"  and 

"All  workers  of  Conoco  Incorporated. 
Headquarters,  Houston,  Texas  (TA-W- 
32.630(})  engaged  in  support  service 
activities  forCkinoco,  Incorporated. 
Exploration  and  Prrxiuction,  North  America, 
(upstream)  who  became  totally  or  partially 
separated  from  employment  on  or  after 


August  1, 1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  in  Washington,  D.C  this  30th  day 
of  October.  1996. 

RimmU  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  96-28783  Filed  11-7-96:  8:45  am) 
MUMO  oooa  4si»-a»-« 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
AdJuMnent  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ( 'the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
of  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved.  . 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  November 
18,  1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  OfBce  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
18.  1996. 

The  [>etitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington.  D.C.  this  21st  day  of 
(Jctober,  1996. 
Linda  G.  Poole, 

Acting  Program  Manager,  Policy  &■ 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
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TA-W 


Appendix— Petitions  Instituted  on  10/21/96 


32.832 
32,833 

32.834 
32.835 
32,836 
32,837 
32,838 
32,839 
32,840 

32,841 
32,842 
32,843 
32,844 

32,845 


Sut)ject  firm  (petitkxiers) 


Fashion  Bed  Group  (Comp)  

TRW     Vehide     Safety     System 
(Comp). 

BP  Exploration,  Inc  (Comp)  

SctHJller  Manufacturing  (Comp)  ... 
Fattier  and  Sons  Stores  (Wkrs)  ... 
Haddon  Craftsmen  Mfg  (Wkrs)  .... 

AVX  Tantalum  Corp  (Wkrs)  

Lee  Company  (Wkrs) 

Trinity  Industries  (Wkrs) 

Kensington  Window,  Inc  (lUESM) 

Sara  Lee  Bodywear  (Comp)  

Acme  Boot  Co  (Wkrs) 

American  Fiber  &  Finish  (Wkrs)- 

Ryotji     Motor     Products     Corp 
(Comp). 


Location 


Chnago,  IL 

Washington.  Ml  .. 

Houston,  TX 

Vienna,  WV 

Scranton,  PA 

Scranton,  PA 

BkJdelord,  ME  .... 

Irvington,  AL 

New  London,  MN 

Vandergraft,  PA  . 

McAdoo,  PA 

El  Paso,  TX 

Colrain,  MA  

Anderson,  SO 


Date  of 
petilkxi 


1(V10/96 
10/04/96 

1(V04/96 
10«)7/96 
10/03/96 
09/25/96 
10/02/96 
10/07/96 
09/16/96 

09/23/96 
10«)7/96 
09/20/96 
10/10/96 

10/14/96 


Product(s) 


Bed  frames. 

Fabricated  metal  stampings. 

Oil  and  gas. 

Speciality  glass  mart)les. 

Sou  shoes. 

Books. 

Tantalum  capacitors. 

Jeans. 

Lkyjkl  propane  tanks  and  amnw- 

nia  tanks. 
Vinyl  replacement  windows. 
Ladies'  activewear— Distributor. 
Leattier  boots. 
Diaper  and  wiping  ck>ths,  cotton 

balls. 
Tat>le  saw. 
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aaiJNO  CODE  461»-a»-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  IdentiHed  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
(Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
18. 1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 


the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
18,  1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C,  20210. 

Signed  at  Washington,  D.C.  this  28th  day 
of  October.  1996. 

RusmU  T.  Kile. 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


APPENDIX— Petitions  Instituted  on  10/28/96 


TA-W 


32.846 
32,847 
32,848 
32,849 
32,850 
32,851 
32,852 
32.853 

32.854 
32.855 
32.856 

32.857 
32.858 

32.859 

32,860 
32,861 
32,862 
32.863 


Subject  firm  (petitkmers) 


Litco  Intematnnal  (Co.)  

US  Natural  Resources  (Co.) 

AnctK>r  Glass  Container  (Co.)  ... 

Fmit  of  the  Loom  (Wkrs) 

Craddock-Teny  (Co.)  

Craddock-Terry  (Co.)  

Stitch  "R"  US  (Wkrs)  

STS  Apparel  (Co.)  

Advanced  Metallurgy,  Inc  (Wkrs) 

Garan,  Inc.  (Wkrs)  

Tri  County  Assembly  (Wkrs) 

Zenith  Gokline  Shrevepr  (Co.)  .. 
Volkswagen  of  America  (IBT)  .... 

Western  Supples  Co  (Wkrs)  

TNS  MiHs  (Wkrs) 

Keystone  Fireworia  (Wkrs) 

Spectra  Knit  (Wkrs) „ 

Hercules,  Inc  (Co.) 


Locatkm 


Partcersburg,  WV  ., 

Portland,  OR  

ZanesviHe,  OH  

CampbeHsville,  KY 

Farmville,  VA 

Halifax,  VA  

Miami,  FL  

Johnson  City,  TN  . 

McKeesport,  PA  ... 

Corinth,  MS 

WiMamburg,  KY  ... 

Shreveport  LA 

Wilmington,  DE  .... 

St  Louis,  MO  

Eufaula,  AL  

Dunbar,  PA  

Mifflinburg,  PA 

Parlin.  NJ  , 


Date  of 
Petitron 


10/03/96 
10/11/96 
10/03/96 
10/08/96 
10/16/96 
10/16/96 
10/10«6 
10/05«^ 

10/11/96 
10/09/96 
10/05/96 

10/09/96 
10/10/96 

10/09/96 

10/1(V96 
10/14/96 
10/09/96 
10/11/96 


Product(s) 


Stock  lumber. 

Lumt>er  and  sawmill  macbinery. 

Machine  mokj  equipment. 

Pocket  tee  shirts— fleece  wear. 

Men's  dress  and  wortc  shoes. 

Ladies'  stioes. 

Children's  sportswear. 

Bottom  apparel — men's  and  la- 
dies. 

Electrical  contacts. 

Design  T-shirts. 

Computer  keytx)ards  and  printer 
assemt>ly. 

Lk^ukj  pharmaceutical  products. 

Automotjite  processing  for  dealer- 
ships. 

Cutting  dies  (or  shoe  manufactur- 
ing. 

Yam. 

Firewodcs. 

Ladies'  and  chiktren's  knit  tops. 

Nitrocelhjk>se. 
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TA-W 

Sub^  firm  (petitioners) 

Location 

Date  of 
Petition 

Product(8) 

32  864  

National  Energy  Group  (Wkrs)  ... 
Wamaco.  Inc  (WKrs)  

Oklahoma  City,  OK  

Van  Nuys,  CA  

1Q/0a/96 
10/06/96 

Cnjde  0(1  ar>d  natural  gas. 

32  866 

Ladies'  intimate  apparel. 

|FR  Doc.  9«>-287«7  Filed  1 1-7-96;  8:45  ami 

■lUJMa  COOC  4S1A-30-M 

(NAFTA-012S«I 

Lee  Apparel  Co.,  Daiton,  Qaorgia; 
Notica  of  Tanninatlon  of  Invaatigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  cialled  (NAFTA- 
TAA).  and  in  accordance  with  Section 
2S0(a).  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amiended 
(19  use  2273).  an  investigation  was 
initiated  on  October  2.  1996  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Lee  Apparel  Company  located  in 
Daiton,  Georgia.  Workers  are  engaged  in 
employment  related  to  the  production  of 
jeans. 

The  petitioning  group  of  workers  are 
covered  under  an  existing  NAFTA 
certification  (NAFTA-00683D). 
Consequently,  further  investigation  in 
this  case  would  service  no  purpose,  and 
the  investigation  has  been  terminated. 

Signe<l  at  Washington.  D.C^,  this  28th  day 
of  October  1996. 
bII  T.  Kile, 


Program  Muna/fer,  Policy  and  Reemployment 

Services.  Office  of  Trade  Ad/ustment 

Assistance. 

IFR  Dfx;  96-28784  Filed  11-7-96;  8:45  am] 

HUJNO  COM  4ai»-«>-H 


Employmant  Standards  Administration 
Wage  artd  Hour  Division 

Minimum  Wagas  for  Fadarai  and 
Fedarally  Assisted  Construction; 
Qanarai  Waga  Datarmination  Decisions 

General  wage  determination  decisions 
of  the  Sec:rBtary  of  l.abor  are  i.ssued  in 
a<:cordan(:e  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  [.abur  from  its  study 
of  lo<:al  wage  <:onditions  and  data  made 
available  from  other  sources.  They 
specify  the  b<isi<:  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
btf  prevailing  for  the  des«:rib«id  classes  of 
labortjrs  and  mechanics  eniployotl  on 
construction  projects  of  a  similar 
character  and  in  the  lo<:alities  sptNrified 
therein. 


The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statues,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  elective  from 
their  date  of  notice  in  the  Federal 
Register  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
pari  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 


Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  decisions  added  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  The  Davis-Bacon  And 
Related  Acts"  are  listed  by  Volume  and 
States: 

Volume  IV 

Wisconsin: 

WI960066  (November  8.  1996). 
WI960067  (November  8,  1996). 
W1960068  (November  8.  1996). 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Yorlt 

NY960002  (March  15.  1996). 
NY960003  (March  15,  1996). 
NY960004  (March  15.  1996). 
NY960005  (March  15,  1996). 
NY960006  (March  15,  1996). 
NY960007  (March  15,  1996). 
NY960008  (March  15, 1996). 
NY960010  (March  15,  1996). 
NY960011  (March  15,  1996). 
NY960012  (March  15,  1996). 
NY960013  (March  15,  1996). 
NY960014  (March  15,  1996). 
NY960015  (March  15,  1996). 
NY960016  (March  15,  1996). 
NY960017  (March  15,  1996). 


(March  15, 
(March  15, 
(March  15, 
(March  15, 
(Marcli  IS, 
(March  15, 
(March  15. 
(March  15, 
(March  15, 
(March  15, 
(March  15, 
(March  15, 
(March  15, 
(March  15, 
(March  15, 
(March  15, 
(March  IS, 
(March  IS, 
(March  15, 
(March  15, 
(March  15, 
(March  15, 
(March  IS, 
(March  15, 
(March  IS, 
(March  15, 
(March  15, 


1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 
1996). 


NY960018 
NY960020 
NY960021 
NY960022 
NY960025 
NY960026 
NY960031 
NY960032 
NY960033 
NY960037 
NY960038 
NY960039 
NY960040 
NY960041 
NY960042 
NY960043 
NY960044 
NY96004S 
NY960046 
NY960048 
NY960049 
NY960051 
NY960060 
NY960072 
NY960073 
NY960075 
NY960077 

Volume  II 

District  of  Columbia 

DC960001  (March  15. 1996). 

DC:960002  (March  IS,  1996). 

DC960003  (March  IS.  1996). 
Maryland 

MD960001  (March  15, 1996). 

MD960002  (March  15, 1996). 

MD960008  (March  IS,  1996). 

MD960010  (March  IS,  1996). 

MD960015  (March  15, 1996). 

MO960017  (March  15. 1996). 

MD960031  (March  IS,  1996). 

MD960034  (March  15, 1996). 

MD960035  (March  IS,  1996). 

MD960036  (March  IS,  1996). 

MD960037  (March  IS,  1996). 

MD960040  (March  15, 1996). 

MDg60042  (March  IS,  1996). 

MD960046  (March  IS,  1996). 

MD960O47  (March  IS,  1996). 

MD960048  (March  15, 1996). 

KfiXieoOSS  (March  15, 1996). 

MD960056  (March  IS,  1996). 

MD9600S7  (March  IS,  1996). 

MD960058  (March  15, 1996). 
Pennsylvania 

PA960018  (March  15, 1996). 

PA960022  (March  IS,  1996). 

PA960042  (March  IS,  1996). 

PA960065  (March  15, 1996). 
Virginia 

VA960005  (March  IS,  1996). 

VA960012  (March  15, 1996). 

VA96001S  (March  IS,  1996). 

VA960022  (March  15, 1996). 

VA960025  (March  IS,  1996). 

VA960034  (March  IS,  1996). 

VAg60039  (March  IS,  1996). 

VAg60048  (March  IS,  1996). 

VAg60052  (March  15, 1996). 

VAgeoOSS  (March  IS.  1996). 

VAg60063  (March  IS,  1996). 

VA960069  (March  IS,  1996). 

VAg60078  (March  IS,  1996). 
VAg6007g  (March  IS,  1996). 

VA960080  (March  15, 1996). 
VA960081  (March  IS.  1996). 


(May  IS,  1996). 
(March  IS,  1996). 
(March  15, 1996). 
(March  15, 1996). 
(March  15, 1996). 
(March  IS,  1996). 


VA960102  (March  IS,  1996), 
VA960104  (March  15, 1996). 
VA96010S  (March  IS,  1996). 

Volume  III 

None. 

Volume  IV 

Indiana 

IN960001 

IN960002 

IN960003 

IN960004 

IN960005 

IN960006 
Wisconsin 

WI960016  (March  IS.  1996). 

WI960036  (March  IS,  1996). 

Volume  V 

Arkansas 
AR96O0O3  (March  IS,  1996). 

Volume  VI 

Alaska 

AK960001  (March  15, 1996). 
California 

CA9600036  (March  15, 1996). 
Oregon 

OR960001  (March  IS,  1996). 

OR960017  (March  15, 1996). 
Washington 

WA960001  (March  15, 1996). 

WA96000S  (March  15, 1996). 

WA960008  (March  15, 1996). 

WA960023  (March  15, 1996). 
Wyoming 

WY960009  (March  IS,  1996). 

General  Wage  Determination 
Publication 

Generalwage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.4(K) 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  S12-1800. 

When  ordering  hard-copy 
sub8cription(s),  be  sure  to  specify  the 
State(8)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 


(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  1st  day  of 
November  1996. 

Philip  J.  Glow, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

IFR  Etoc.  96-28485  Filed  11-7-96;  8:45  am) 

BMJJNQ  OOOE  4S10-27-M 


LEGAL  SERVICES  CORPORATION 

Meeting  of  ttte  Board  of  Diractors 
Presidential  Search  Committae; 
Sunshine  Act  Meeting 

TIME  AND  DATE:  The  Presidential  Search 
Committee  of  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  November  22,  1996,  from  10:00 
a.m.  to  5:00  p.m. 

LOCATION:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20037,  (202)  955-6400. 
STATUS  OF  MEETING:  Open. 

The  Committee  would  appreciate 
receipt  of  public  comment  on  items  3 
and  4  of  the  agenda  set  forth  below. 
Individuals  who  wish  to  comment  but 
will  be  unable  to  attend  the  meeting  are 
requested  to  submit  their  comments  in 
writing  to:  Victor  M.  Fortuno,  General 
Counsel,  Legal  Services  Corporation, 
750  First  Street  NE.,  Washii^on,  DC 
20002,  FAX  «  (202)  336-6954. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Receipt  and  consideration  of  presentation 

on  background  for  presidential  searches. 

3.  Receipt  and  consideration  of  public 

comment  regarding  the  qualifications  of 
applicants  for  the  position  of  President 
of  the  Corporation. 

4.  Receipt  and  consideration  of  public 

comment  regarding  the  process  to  be 
utilized  for  selecting  a  new  President  of 
the  Corporation. 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno.  General  Counsel, 
(202)  336-8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante,  at  (202)  336- 
8800. 

Dated:  November  6, 1996. 
Victor  M,  Fortuno, 
General  Counsel. 

[PR  Doc.  96-28900  Filed  11-6-96;  12:29  pm) 
■tUMQ  OOOe  7060-*1-^ 
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NATIONAL  SOENCE  FOUNDATION 

Notice  of  Permit  Appllcationa  Received 
Under  the  Anterctlc  Coneervatlon  Ad 
of  1978  (Pub.  L  95-641) 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  Permit  Applications 
Re<»ived  under  the  Antarctic 
Conservation  Act  of  1978.  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applituition.s  received  to 
conduct  activities  regulated  under  the 
Antan:tic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  rm^ived. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  December  6.  1996. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

A00RE88C8:  Comments  should  be 
addressed  to  Permit  OfTice.  Room  755. 
Office  of  Polar  Programs,  National 
Science  Foundation.  4201  Wilson 
Boulevard,  Arlington.  Virginia  22230. 

fCm  FURTHER  INFORMATK3N  CONTACT: 
Nadene  C  Kennedy  at  the  above 
address  or  (703)  306-1033. 

SUPPLEMENTARY  INFORMATION:  The 
National  S<:ience  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  I..  95-541),  has 
developed  regulations  tiiat  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreetl  Measures,  developed  by  the 
Aniartiic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas 
requiring  special  prote<.tion.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protet:ted 
Areas  and  Sites  of  Spetiial  Si.ientific 
interest. 

The  applications  received  are  as 
follows: 

/   Applicant 

Rennie  S.  Holt,  U.S.  AMl.R  Program, 
.Southwest  Fisheries  Science  Center. 
Nutioiuii  Marine  Fisheries  Servi<:e. 
Hfi04  La  jollii  Shores  Drive,  Iji  |olla. 
(■jilifomia  92().1H— Permit 
Application:  ')7-()16 


Activity  for  Which  Permit  Is  Requested 

Taking:  Enter  Site  of  Special 
Scientific  Interest;  and.  Import  into  the 
U.S.  The  applicant  proposes  to  enter 
Byers  Peninsula  (SSSI  «6)  and  Cape 
Shirreff  (SSSI  *32)  to  study  pinnipeds 
and  seabirds.  The  AMLR  Program 
proposes  to  establish  a  semi-permanent 
camp  at  Cape  Shirreff  to  conduct  these 
studies.  Entry  to  the  site  will  be  by 
AMLR  research  personnel,  contract 
support  and  ship  personnel  to  assist  in 
the  set-up  of  the  camp  facilities  in  the 
Rrst  season  (1996-97)  and  resupply  of 
the  camp.  All  activities  within  the  site 
will  comply  with  the  site's  management 
plan. 

The  seabird  reaearch  to  be  conducted 
consists  of  ship-supported  and  land- 
based  studies.  The  ALMR  Program  will 
conduci  intermittent  censuses  of  all 
seabird  species  at  Cape  Shirreff.  Using 
established  protocols  adopted  by  the 
CCAMUl.  a  subset  of  Chinstrap  and 
Gentoo  penguins  will  be  captured, 
temporarily  marked  and/or  banded, 
instrumented  (subset  of  adults  only), 
handled  (subset  of  adults  only  to  have 
stomachs  flushed),  and  then  released. 
During  capture,  the  birds  will  be 
weighed  and  measured.  These 
parameters  will  be  used  to  examine 
population  dynamics  of  the  various 
species. 

During  the  census  surveys,  pinniped 
and  seabird  specimens  are  often  found 
dead  and  washed  ashore.  The  applicant 
proposes  to  salvage  up  10  carcasses  per 
year  per  seabird  and  pinniped  species 
for  importation  to  the  U.S.  for  research 
and  educational  purposes. 

lxx:ation 

SSSI  #6 — Byers  Peninsula.  Livingston 
Island.  South  Shetland  Island;  and  SSSI 
#32 — Cape  Shirreff.  Livingston  Island. 
South  Shetland  Islands. 

Dates:  December  30.  1996  to  April  1. 
2001. 

2.  Applicant 

(;ary  D.  Miller  and  Robert  D.  Miller. 
Biology  Department.  University  of 
New  Mexico.  Albuquerque,  New 
Mexico  87131 — Permit  Application: 
97-017 

Activity  for  Which  Permit  Is  Requested 

Taking  and  Import  into  the  U.S.  The 
applicant  will  spend  the  season  as  a 
le<:turer  onboard  a  cruise  ship  visiting 
many  sites  repeatedly  in  the  Antarctic 
Peninsula  during  the  1996-97  season. 
He  plans  to  collect  tissue  samples  from 
can:asses  of  dead  penguins,  mostly 
4:hicks  that  have  started  or  were  killed 
by  skuas.  Me  will  collect  10  to  15 
samples  from  as  many  sites  as  possible. 
Kach  tissue  sample  will  be  homogenized 


and  put  into  buffer  solution  to  stabilize 
the  DNA.  The  samples  will  be  returned 
to  the  laboratory  at  the  University  of 
New  Mexico  for  processing.  The 
applicant  will  use  the  samples  to 
analyze  the  phylogenetic  relationships 
and  the  genetic  variation  of  2  major 
genera  of  penguins,  the  Spheniscus  and 
Pygoscelis  penguins. 

Location 

Antarctic  Peninsula. 

Dates;  November  15,  199&-March  15, 
1997. 

3.  Applicant 

Steven  D.  Emslie,  DepMrtment  of 
Sciences,  Western  State  College, 
Gunnison,  Colorado — Permit 
Application:  97-018 

Activity  for  Which  Permit  Is  Requested 

Taking;  Enter  Specially  Protected 
Area;  and  Import  into  the  U.S.  The 
applicant  proposes  to  conduct  surveys 
and  test  excavations  of  abandoned 
penguin  rookeries  on  Humble, 
Christine,  Cormorant  and  Litchfield 
(SPA  #17).  The  ice- free  areas  on  these 
islands  will  be  surveyed  to  locate 
evidence  of  former  penguin  breeding 
sites.  The  sites  will  be  mapped  and 
organic  remains  (penguin  and  other 
seabird  bones  and  feathers)  will  be 
collected  from  the  surface  and 
subsurface  of  each  rookery.  Test  pits 
v^ll  be  placed  in  the  abandoned 
rookeries  and  Mrill  be  no  larger  than  1x1 
m  each.  All  pits  will  be  refilled  on  the 
conclusion  of  the  excavation.  Collected 
sediments  will  be  taken  to  Palmer 
Station  for  washing  and  sorting  in  the 
laboratory.  All  organic  remains  will  be 
sorted  form  sediment  and  brought  back 
to  Western  State  College  for 
identification  and  radiocarbon  analyses. 

Location 

Islands  in  the  Palmer  LTER  region, 
including  Litchfield  Island  (Specially 
Protected  Area  #17). 

Dates:  February  28,  1997  to  )une  30, 
1997. 

Nadene  G.  Kennedy, 
Permit  Office.  Office  of  Polar  Programs. 
|FR  Doc.  96-28757  Filed  11-7-96;  8:45  am) 
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NUCLEAR  REGULATORY 
GOMMSSION 

[Docket  Noe.  80-373  and  50-374] 

Commonwealth  Ediaon  Company; 
Notica  of  WIttidrawal  of  Application  for 
Amandmanta  to  Facility  Oparating 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
-granted  the  request  of  Commonwealth 
Edison  Company  (CoiliEd,  the  licensee) 
to  withdraw  its  June  21, 1996, 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  NPF-11 
and  NPF-18  for  the  USalle  County 
Station,  Units  1  and  2,  located  in 
LaSalle  County,  Illinois. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
(TS)  by  extending  the  surveillance 
interval  for  testing  of  the  Control  Room 
and  Auxiliary  Electric  Equipment  Room 
Emergency  Filtration  System  from  18 
months  to  24  months  and  would  have 
allowed  a  one-time  extension  of  the 
allowed  outage  time  for  this  system 
from  7  days  to  30  days. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  14, 1996 
(61  FR  42278).  However,  by  letter  dSted 
O:tober  8, 1996,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  21, 1996,  and 
the  licensee's  letter  dated  October  8. 
1996,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348. 

Dated  at  Rockviile,  Maryland,  this  1st  day 
of  November  1996. 

For  the  Nuclear  Regulatory  Commission. 
DDnna  M.  Skay, 

Project  Manager,  Project  Directorate  ni-2. 
Division  of  Reactor  Projects— III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  96-28739  Filed  11-7-96;  8:45  am| 

BRUNO  COM  7SM-01-P 


[DoekM  Na  so-aeq 

Entargy  Oparationa,  Inc.;  Notloa  of 
Danial  of  Amandmanl  to  Facility 
Oparating  Ucanaa  and  Opportunity  for 
Haaring 

The  U.S.  Nuclear  RegulatcHy 
Commission  (the  Commission)  has 
denied  a  request  by  Enteigy  Opostions, 
Inc.,  (licensee)  for  an  amendment  to 
Facility  Operating  License  No.  NPR-6 
issued  to  the  licensee  for  operation  of 
the  Aricansas  Nuclear  One,  Unit  No.  2, 
located  in  Pope  County,  Ariunsas.  A 
Notice  of  CfMisideration  of  Issuance  of 
this  amendment  was  not  published  in 
the  Federal  Regislar. 

Tlie  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  ^>ecifications  (TSs)  to 
relocate  the  reactor  coolant  system 
(RCS)  flow  rate  limit  to  the  core 
operating  limits  report  (COLR). 

The  NRG  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  November  1, 
1996. 

By  December  9. 1996,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  aCEected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attmtion: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC.  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  E)C  20555, 
and  to  Nicholas  S.  Reynolds,  Esquire, 
Winston  and  Strewn,  1400  L  Street, 
N.W.,  Washington,  DC  20005-3502, 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  23, 1996,  and 
(2)  the  Commission's  letter  to  the 
licensee  dated  November  1, 1996. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Tomlinson  Library,  Arkansas  Tech 
University.  Russellville,  AR  72801. 

Dated  at  Rockviile.  Maryland,  this  1st  day 
of  November  1996. 


For  the  Nuclear  Regulatory  Commission. 
WiUiaa  D.  Beckaer, 

Prt^ect  Director.  Project  Directorate  fV-l^ 
Division  of  Reactor  Projects  ttUlV  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  96-28740  Filed  11-7-416;  8:45  am) 


[Dockat  No.  030-006021 

Indtana  Univaralty.  Envlronmantal 
Aaaaaamant  Finding  of  No  SlgnMcam 
Impact  and  Notica  of  Opportunity  for 
Haaring  Ralatad  to  Amandmant  of 
Matarlai  Lloanaa  Numtiar  13-00106-06 

action:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  an 
amendment  to  NRC  License  No.  13- 
00108-05,  for  use  of  carbon-14  (»^)  to 
conduct  a  field  study  on  mayapple 
plants  in  Monroe  County,  Indiana.  A 
similar  project  was  approved  by  NRC  in 
1988  (Amendment  45  to  the  Ucense). 

FOR  FURTHER  Wa^MMATION,  CONTACT: 
Sami  Sherbini.  U.S.  Nuclear  Regulatcuy 
Commission,  Office  of  Nuclear  Material 
Safety  and  Safaguards,  MS  T8F5, 
Washington  DC  20555,  telephone  (301) 
415-7902. 

Envimunental  Aseeaanent 

Description  of  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Byproduct  Material  License  No.  13- 
00108-05  to  authorize  Indiana 
University  to  conduct  field  studies 
using  small  quantities  of  'O  to  label 
mayapple  plants.  The  total  amount  of 
■<]  involved  is  not  to  exceed  444 
megabequOTels  (MBq)  [12millicuries 
(mCi)],  to  be  administered  over  a  period 
of  2  years  starting  in  the  spring  of  1997. 

Experimental  Procedure 

Indiana  University  was  previously 
authorized  by  NRC,  in  1988,  to  conduct 
field  studies  similar  to  those  presently 
being  considered.  The  1988  studies 
involved  administration  of  1260  MBq 
(34  mCi)  of  'Kl,  and  the  proposed  study 
wrill  use  444  MBq  (12  mCi). 

The  purpose  of  the  project  is  to  assess 
the  use  of  carbon  by  the  mayapple  plant, 
Podophyllum  Peltatum.  This  is  achieved 
by  exposing  each  plant,  in  the  field,  to 
gaseous  'X^Oj  for  a  frariod  of  30 
minutes,  during  which  time  some  of  the 
gas  will  be  absorbed  by  the  plant. 
Labeled  plants  are  left  in  the  field  for  a 
period  of  1  year,  after  which  the  plants 
are  harvested.  A  total  of  475  plants  are 
expected  to  be  involved  during  the 
study,  which  is  to  be  conducted  over  a 
2-year  period.  The  first  phase  is 
expected  to  start  in  the  spring  of  1997 
and  end  with  the  harvesting  of  the 
labeled  plants  in  1998,  at  which  time 
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the  second  phase  will  start.  The  second 
phase  ends  in  1999,  with  the  harvesting 
of  the  remaining  labeled  plants.  No 
labeled  plant  will  remain  in  the  field  for 
a  period  of  over  1  year. 

The  total  '^  activity  to  be  authorized 
for  use  during  the  2-year  proiect  is  444 
MBq  (12  mCi).  The  ^*C  is  taken  to  the 
field  in  the  form  of  sodium  bicarbonate 
(NaH'^COi)  The  compound,  in  liquid 
form,  is  pipetted,  in  the  laboratory  at 
Indiana  University,  into  plastic 
centrifuge  tubes,  up  to  25  microcuries 
(tiCi)  (0.93  MBq)  per  tube,  and  sealed 
with  screw  caps.  The  amount  of  liquid 
in  each  of  the  tubes  will  be  very  small, 
usually  about  a  drop.  The  sealed  tubes 
are  to  be  packed  into  an  insulated  box 
(e.g..  a  picnic  cooler)  that  has  been  lined 
with  sufficient  absorbent  material  to 
absorb  any  liquids  in  case  of  a  spill.  A 
maximum  of  35  plants  will  be  labeled 
at  any  one  time,  thereby  limiting  the 
amount  of  'O  to  be  taken  to  the  fieled 
at  any  one  time  to  32.4  h4Bq  (875  ^Ci). 

In  the  field,  a  centrifuge  tube  is 
attached  to  the  stem  of  each  plant  to  be 
labeled,  the  tube  is  uncapped,  and  the 
plant  and  tube  are  sealed  in  an  exposure 
vessel  consisting  of  a  large,  clear,  plastic 
bag.  Acid  is  then  injected  into  the 
centrifuge  tube  using  a  hypodermic 
needle  inserted  through  a  sealable  port 
in  the  plastic  bag.  The  ensuing  reaction 
causes  the  production  of  **CCh.  The 
labeling  bag  is  left  in  this  configuration 
for  30  minutes,  and  then  removed  from 
the  plant.  The  centrifuge  tube  is 
recapped  and  the  bag  sealed  and  taken 
back  to  the  university  laboratory.  It  is 
expected  that  about  90  percent  of  the 
'^COi  generated  in  the  bag  will  be 
absortied  by  the  plant.  Of  the  activity 
absorbed,  it  is  estimated  that  about  90 
percent  will  be  released  to  the 
atmosphere  by  the  plant  within  3  to  4 
days  in  the  form  of  'MX>2,  with  the 
remaining  10  percent  being 
incorporated  into  the  plant  tissues.  At 
the  end  of  a  period  not  to  exceed  1  year 
from  the  date  of  labeling,  the  mayapple 
plant  will  be  removed  from  the  field, 
including  the  roots,  and  returned  to  the 
university  laboratory. 

Personnel  performing  the  experiments 
will  be  trained  personnel  who  have 
successfully  completed  the  university's 
radiation  safety  training  program  as  well 
as  special  training  for  this  project.  They 
will  wear  protective  clothing  and  latex 
gloves  during  procedures  involving  the 
handling  of  radioactive  materials.  Each 
labeled  plant  will  be  posted  with  a 
radioactive  material  sign,  and  the 
perimeter  of  the  experimental  site  will 
be  posted  with  warning  signs. 


Site  Description 

The  site  of  the  proposed  experiments 
is  on  private  property,  consisting  mostly 
of  upland  undeveloped  forest  and 
lowland  meadowland  located  in  a  rural 
area  of  Monroe  County,  Indiana.  The 
site  is  not  developed,  but  part  of  the 
lowland  meadow  is  being  used  as  a 
composting  area  for  lawn  waste.  The 
proposed  location  for  the  experiment  is 
an  11  acre  plot  in  the  upland 
undeveloped  forest  section  of  the 

[iroperty.  The  owners  of  the  property 
ive  (HI  the  property,  and  their  house  is 
about  50  meters  (160  feet)  from  the 
proposed  experimental  plot.  They  have 
given  the  university  written  permission 
to  conduct  the  experiments. 

There  is  no  access  road  to  the 
proposed  location  of  the  experiments, 
and  access  to  the  property  is  through  a 
1.25  mile-long  driveway  on  the  property 
off  a  dead-end  public  road.  Akhou^ 
many  houses  in  the  general  area  have 
wells,  the  closest  of  which  is  about  300 
meters  (1.000  feet)  from  the  site,  the 
wells  are  no  longer  in  use  because  of  the 
recent  introduction  of  a  municipal  water 
suoply.  The  closest  body  of  water  to  the 
site  is  Richland  Creek,  located  about  460 
meters  (1.500  feet)  frtun  the  closest 
point  of  approach  to  the  property.  The 
creek  is  not  used  for  fishing  or  drinking 
because  it  has  been  classified  by  the 
State  of  Indiana  as  a  Class  2  polluted 
waterway,  meaning  that  it  should  not  be 
used  for  fishing.  The  depth  of  the  water 
table  in  the  area  is  about  200  meters 
(640  feet),  and  is  about  230  meters  (740 
feet)  at  the  study  location. 

Baaed  on  available  data  and 
experience  gained  from  conducting 
similar  experiments  in  the  past,  it 
appears  that  only  two  types  of  insect 
feed  on  the  mayapple  plant:  stemborers 
and  lepidopteran  larvae,  but  no  other 
animals  or  birds.  The  stemborers  are 
known  to  remain  within  the  plant,  and 
will  therefore  be  collected  and  retiimed 
to  the  laboratory  when  the  plants  are 
harvested.  Only  one  lepidopteran  larva 
was  observed  on  a  mayapple  plant 
during  past  experiments,  and  it  appears 
that  these  larvae  are  not  commonly 
found  in  that  area.  The  licensee  plans  to 
remove  any  such  larvae  that  may  be 
found  during  the  proposed  experiments 
and  dispose  of  them  as  radioactive 
material.  The  two  insect  species 
identified  above  are  not  included  in  the 
list  of  endangered  species  for  the  State 
of  Indiana  published  by  the  U.S.  Fish 
and  Wildlife  Service. 

Dose  Assessments 

Use  of  **C  to  label  mayapple  plants, 
in  the  manner  proposed  by  the  licensee. 


presents  two  possible  pathways  for 
exposure  to  the  radioactive  material: 

1.  Inhalation  of  the  ■XX)2,  either 
during  application  by  the  workws.  or  as 
a  result  of  emission  by  the  labeled 
plants  3  to  4  days  aftw  uptake  by  the 
plant 

2.  Diffusion  of  the  >0  into  soil  and 
subsequent  contamination  of  a  drinking 
water  supply.  Activity  may  reach  the 
ground  through  the  plant  roots,  or 
through  a  spill  of  the  radioactive 
material  during  labeling. 

1.  Airborne  Pathways 

The  **C  is  taken  to  the  field  in  the 
form  of  sodium  bicarbonate  liquid 
contained  in  sealed  plastic  tubias.  Each 
tube  will  contain  up  to  25  tiCi  (0.93 
MBq)  of  C-14.  Based  on  past 
experience,  the  licensee  estimated  that 
90  percent  of  the  '^  activity  to  which 
the  plant  is  exposed  is  taken  up  by  the 
plant.  Assiuning  each  plant  is  exposed 
to  the  full  0.93  MBq  (25  (iCi)  content  of 
the  plastic  tube  attached  to  it  during 
labeling,  the  plant  will  absorb  25  mCI  x 
0.9,  or  about  0.83  MBq  (22.5  iiCi).  Of 
this  activity,  90  percent  is  estimated  to 
be  released  to  the  atmosphere  within  3 
to  4  days  of  uptake  by  the  plant. 
Therefore,  the  activity  released  to  the 
atmosphere  by  each  plant  %vill  be  22.5 
MCi  X  0.9,  or  0.75  MEq  (20.3  pCi).  An 
estimated  475  plants  will  be  labeled 
dicing  the  2-year  period  of  the 
experiment.  Therefore,  the  total  amount 
of  ^*C  released  to  the  atmosphere  during 
the  proposed  study  will  be  20.3  ^Ci  x 
475,  or  about  370  MBq  (10  mCi). 

The  closest  residents  to  the  site  of  the 
experiments  are  the  ownere  of  the 
property,  whose  house  is  located  about 
50  metera  (160  feet)  from  the  proposed 
experimental  site.  The  concentration  of 
**C  at  the  house  is  estimated  by  using 
standard  airborne  dispersion  methods 
normally  used  to  estimate  the 
concentrations  of  materials  downwind 
of  a  release  point.  The  method  chosen 
for  the  present  purpose  is  that 
recommended  for  use  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  showing  compliance  with  its  air 
emissions  standards  (EPA  520/1-  89- 

001.  "Procedures  Approved  for         

Demonstrating  Compliance  with  40  CFR 
Part  61,  Subpart  I."  Background 
Information  Document,  October  1989). 
According  to  this  model,  the  average 
do%vnwind  concentration  of  '*C  is  given 

by. 


C  = 


fPQ 


where: 
C=concentration,  pCi/mS 
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^:^is 


fsfraction  of  Ume  wind  is  blowing 

toward  receptor  =  0.25 
Q=release  rate,  jiCi/s=1.6xl0-*  nQ/s 
unwind  speed,  m/s=2  m/s 

The  release  rate,  Q,  was  obtained  by 
dividing  the  total  activity  released  in  a 
2-year  period,  namely  370  MBq  (10 
mQ),  by  the  number  of  seconds  in  that 
period.  The  values  of  0.25  and  2  m/s  for 
"f  and  "u",  respectively,  are 
conservative  values  for  these 
parameters.  Typical  values  for  "f  are  of 
the  order  of  0.15,  and  typical  values  for 
"u"  are  of  the  order  of  4  to  5  m/s.  The 
value  of  the  diffusion  function,  P,  is 
given  by. 


^     2.032 
P  = expj 
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H 
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Where: 

P=diffusion  function 

x=distance  from  point  of  release,  m=SO 

m 
H=height  of  release  point,  m=2  m 
Qt=vertical  diffusion  parameter,  m 


O,  =0.06    , 

Vl  +  O.OOlSx 


The  release  rate  is  obtained  by 
assiuning  uniform  and  continuous 
emission  bora  the  plants  over  a  period 
of  2  years.  A  release  height  of  2  meters 
(6.6  feet)  above  ground  level  is  assumed, 
and  the  distance  to  the  owner's  house  is, 
as  noted  above,  50  meters  (160  feet).  The 
actual  pattern  of  release  of  ^*C  will  not 
be  uniform,  but  will  in  fact  occur  over 
a  period  of  2  months  each  year,  for  a 
total  of  4  months  diuing  the  2-year 
period  of  the  experiment.  However, 
assimiing  imiform  emissions  over  the  2- 
year  period  will  only  affect  the  rate  at 
which  the  '•Hi:  is  inhaled,  but  not  the 
total  quantity  inhaled,  and  therefore 
will  not  affect  the  total  committed 
effective  dose.  The  uniform  emission 
assumption  only  simplifies  the 
calculations,  but  does  not  affect  the  final 
outcome. 

Using  the  above  formulas,  the 
concentration  of  '^  at  the  owner's 
bouse  is  estimated  to  be  about  8.14 
mBq/m'  (2.2x10-'  jiCi/m^  ).  This  is  a 
conservative  estimate  because  the 
calculations  do  not  take  into  accoimt 
any  additional  dispersion  caused  by 
trees  and  other  obstacles  between  the 
plants  and  the  house. 

Assimiing  that  the  residents  will 
inhale  this  activity  continuously  for  a 
period  of  2  years,  at  an  inhalation  rate 
of  1.2  m'/hr  (from  Publication  30  of  the 
International  Commission  on 
Radiological  Protecrtion),  the  total 


inhaled  •<:  activity  will  be  about  170  Bq 
(4.6x10-3  mO).  The  effective  committed 
dose  equivalent  per  unit  intake  for  '<C, 
in  the  form  of  '^COj,  is  6.35  pSv/MBq 
(0.0235  mrem/^Ci)  (bom  Federal 
Guidance  Report  No.  11,  "Limiting 
Values  of  Radionuclide  Intake  and  Air 
Concentration  and  Dose  Conversion 
Factore  for  Inhalation.  Submersion,  and 
Ingestion,"  EPA-520/1-88-020).  The 
total  committed  efiiactive  dose 
equivalent  resulting  from  inhalation  of 
179  Bq  (4.6x10-3  jiCi)  of  '^COj  is 
therefore  less  than  0.01  ]iSv  (1  urem). 

In  addition  to  the  release  to  the 
atmosphere  by  the  plants,  some  >^ 
activity  will  remain  in  the  labeling 
plastic  bag  at  the  end  of  the  labeling 
period.  Each  bag  will  initially  contain 
0.93  MBq  (25  jiQ)  of  '^COj,  of  which  90 
percent,  or  0.83  MBq  (22.5  ^Q)  will  be 
taken  up  by  the  plant,  leaving  0.093 
MBq  (2.5  ^Ci)  in  the  bag.  If  it  is 
conservatively  asstmied  that  the  person 
performing  the  labeling  inhales  about  25 
percent  of  that  remaining  activity,  and 
if  it  is  also  assumed  that  the  same 
pereon  performs  labeling  on  all  475 
plants,  the  total  '*C  activity  inhaled  will 
be  2.5  MCix0.25x475  plants,  or  about 
11.1  MBq  (300  iiCi).  Inhalation  of  this 
activity,  in  the  form  of  '^COj,  over  a  2- 
year  period,  using  a  dose  per  imit  intake 
of  6.35  jiSv/MBq  (0.0235  mrem/jiCi) ,  as 
above,  will  result  in  an  occupational 
committed  effective  dose  equivalent  of 
about  70  \iSv  (7  mrem). 

2.  Soil  Pathway 

The  soil  pathway  is  the  exposure 
pathway  that  starts  with  introduction  of 
the  radioactive  material  into  the  soil, 
followed  by  diffusion  to  the  water  table 
and  contamination  of  water  supplies. 
Exposure  routes  would  be  by  drinking 
contaminated  water,  eating  fish  or  other 
marine  life  living  in  the  contaminated 
water,  eating  plants  grown  in 
contaminated  soil  and  irrigated  using 
contaminated  water,  and  eating  diary 
products  and  meat  produced  from  cattle 
raised  on  contaminated  feed  and  water. 

None  of  the  above  pathways  is 
significant  in  this  case.  The  property  on 
which  the  experiment  is  to  be 
conducted  is  not  a  working  farm,  and  no 
food  is  grown  or  produced  on  it.  The 
closest  well  is  300  meters  (1,000  feet) 
from  the  experimental  site,  but  the  wells 
in  the  area  are  no  longer  used  as  a  water 
supply  because  of  the  introduction  of  a 
municipal  water  system.  There  is  no 
fishing  in  the  surrounding  area,  and  the 
closest  body  of  water,  Richland  Creek, 
located  460  meters  (1,500  feet)  from  the 
site,  is  polluted  and  is  not  used  for 
fishing. 

A  spill  of  radioactive  material  is  not 
expected  to  have  a  significant  impact  on 


the  environment  because  each  plastic 
centrifuge  tube  contains  only  a  drop  or 
so  of  the  liquid  tracer,  with  a  total, 
activity  of  0.93  MBq  (25  ^^a).  However, 
a  potentially  lai^ger  source  of  'X]  by  this 
pathway  are  the  labeled  plants.  The 
plants  are  estimated  to  absorb  90 
percent  of  the  activity  to  which  they  are 
exposed,  which  is  25  MCix0.9x475 
plants,  or  about  407  MBq  (11  mQ). 
About  90  percent  of  this  activity  is 
expected  to  be  released  to  the 
atmosphere  soon  after  labeling,  leaving 
10  percent,  or  about  37  MBq  (1  mQ),  in 
the  plant  tissue.  The  licensee  stated  that 
all  plants,  including  all  roots,  will  be 
harvested,  and  no  plant  vrill  be  left  in 
the  ground  for  more  than  1  year. 
However,  if  we  assume  that  all  the 
activity  in  the  plant  tissue  is  released  to 
the  ground,  this  will  provide  an  upp>er 
bound  for  any  possible  effect  bom  the 
groimdwater  pathway. 

The  experimental  plot  is  about  11 
acres  in  area,  or  about  45,000  m^.  It  will 
be  assumed  that  at  the  end  of  the 
experimental  period  of  two  years,  the  {1 
mCi)  37  MBq  activity  in  the  plants  is 
uniformly  spread  out  over  this  area  and 
to  a  depth  of  about  1  m,  which  is  the 
approximate  depth  within  which  most 
of  the  roots  will  be  located.  It  is  also 
assumed  that  a  drinking  water  well  is 
located  at  the  edge  of  the  experimental 
plot.  Using  these  assumptions,  the 
concentration  of  '*C  in  Uie  top  soil  layer 
will  be  0.022  nQ/m'  (814  Bq/m^) .  At 
a  soil  density  of  about  1.5  g/cm^,  the 
concentration  wrill  be  about  0.015  pCi/ 
g  (0.56  mBq/m')  of  soil  Using  the 
computer  code  RESRAD  to  perform  a 
pathway  analysis,  and  using  the  water 
table  depth  at  the  site  of  about  200 
meters  (640  feet),  the  dose  from  the 
drinking  water  pathway  is  found  to  be 
substantially  below  0.01  ^Sv  (1  (irem). 
This  is  an  upper  limit  for  this  pathway, 
because  there  is  no  well  at  the  edge  of 
the  experimental  plot,  the  nearest  well 
being  about  300  meters  (1,000  feet)  from 
the  site. 

Finding  of  No  Significant  Impact 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  Commission's 
regulations  in  10  CFR  Part  51.  the 
Commission  has  determined  that  there 
will  not  be  a  significant  effect  on  the 
quality  of  the  human  environment 
resulting  bom  the  use  of  '^  in 
mayapple  plant  studies  conducted  by 
IncUana  University  in  Monroe  Coimty, 
Indiana.  Further,  an  environmental 
impact  statement  is  not  required  for  the 
proposed  amendment  to  Byproduct 
Material  License  No.  13-00 108-05, 
which  will  authorize  use  of  'X]-labeled 
sodium  bicarbonate  at  the  experimental 
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site.  This  determination  is  based  on  the 
foregoing  Environmental  Assessment 
(EA)  performed  in  accordance  with  the 
procedures  and  criteria  in  10  CFR  Part 
51.  "Environmental  Protection 
Regulations  for  Domestic  Licensing  and 
Related  regulatory  Functions."  The  EA 
described  herein  confirms  the  Finding 
of  No  SignirK:ant  Impact  for  the 
proposed  studies. 

Notice  of  Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington  DC  20S55.  within  30  days 
of  publication  of  this  notice  in  the 
Federal  Register  and  must  be  served  on 
the  NRC  staff  by  mail  addressed  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville.  Maryland  20852;  and 
must  be  .served  on  the  applicant  by  mail 
or  delivery  to  Indiana  University, 
Department  of  Environmental  Health 
and  Safety.  840  State  Road  46  Bypass, 
Room  160.  Bloomington.  Indiana  47405. 
The  request  for  a  hearing  must  comply 
with  the  requirements  set  forth  in  the 
Commission's  regulations,  10  CFR  Part 
2,  Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Material  Licensing  Proceedings." 
Subpart  L  of  10  CFR  Part  2  may  be 
examined  or  copied  for  a  fee  in  the 
Commission's  Region  III  Public 
Document  Room  at  801  Warranville 
Road.  Lisle.  Illinois  60532-4351,  or  in 
the  NRC  Public  Document  Room.  2120 
L  Street.  N.W.,  Lower  Level, 
Washington  DC  20555. 

As  required  by  10  CFR  Part  2.  Subpart 
L  (10  CFR  2.1205).  the  request  for 
hearing  must  describe  in  detail:  (1)  The 
interest  of  the  requester  in  the 
proceeding:  (2)  how  that  interest  may  be 
affei.ted  by  the  results  of  the 
pro<»edings.  including  the  reasons  why 
the  requester  .should  be  permitted  a 
hearing,  with  particular  reference  to  the 
factors  set  out  in  paragraph  (g)  of  10 
cm  2  1205;  (3)  the  requester's  areas  of 
concern  about  the  li<:ensing  a<:tivity  that 
is  the  sub|e<:t  matter  of  the  proceeding; 
and  (4)  the  (:in:umstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  paragraph  (c)  of  10 
CFR  2  1205 

The  fa<:tors  in  10  C:FR  2.1205(g)  that 
must  be  addres-sed  in  the  request  for 
hearing  include:  (1)  the  nature  of  the 
requester's  right,  under  the  Atomic 
Energy  A<;t  of  1054,  to  be  made  a  party 
to  the  pro<:eediiig:  (2)  the  nature  and 
extent  of  the  requester's  property, 
financial,  or  other  interest  in  the 


pnxxeding;  and  (3)  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding,  upon  the  requester's 
interest. 

Dated  at  Rockville,  Maryland  this  30th  day 
of  October.  1996. 

For  the  U.S.  Nuclear  Regulatory 
(x)mmi8sion. 
lomphinm  Piocooa, 
(2hief.  Operations  Branch.  Division  of 
Industrial  and  ^4edical  Nuclear  Safety,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
jFR  Doc  96-28737  Filed  U-7-96;  8:45  ami 
aiUJNQOOM  7Bt»^-» 


[Doctet  Ho.  SO-246.  Uemnm  No.  OPR-21] 

NontMMt  Utmtias  Millstone  Nuciear 
Power  Station,  Unit  1;  Issuanca  of 
Director's  Decision  Under  10  CFR 
2.2M 

Notice  is  hereby  given  that  the  Acting 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  January  2, 1995,  by 
Mr.  Anthony  J.  Ross  (Petition  for  action 
under  10  CFR  2.206).  The  Petition 
pertains  to  Millstone  Nuclear  Power 
Station.  Unit  1. 

In  the  Petition,  the  Petitioner  asserted 
that  (1)  the  Petitioner  was  "unjustly 
chastised"  by  his  first-line  supervisor 
and  department  manager  about 
absenteeism,  and  his  department 
manager  threatened  him  in  a 
memorandum;  (2)  his  first-line 
supervisor  willfully  falsified  nuclear 
documents  in  that  he  signed  off  on  a 
surveillance  of  the  gas  turbine  battery  as 
having  met  acceptance  criteria  when  the 
requirements  had  not  been  met;  and  (3) 
the  Millstone  Unit  1  organization  failed 
to  enter  into  a  4-day  Limiting  Condition 
for  Operation  as  required  by  the 
Technical  Specifications  when  the 
Operations  Department  was  notified  of 
the  failed  surveillance,  in  violation  of  10 
CFR  50.5.  In  addition,  the  Petitioner 
asserted  that  a  number  of  violations 
have  occurred  in  1992  and  1993  related 
to  the  gas  turbine  battery,  which  have 
not  been  handled  appropriately  by  the 
NRC  and  Northeast  Utilities,  and  that 
the  utility  and  NRC  are  engaged  in  an 
apparent  "cover-up"  of  the  problems. 

'The  Petitioner  requested  that  the 
Nuclear  Regulatory  Commission  (1) 
a.ssess  a  Severity  Level  II  violation  and 
a  Severity  Level  HI  violation  against  his 
department  manager  and  his  first-line 
supervisor  for  their  apparent  violations 
of  10  CFR  50.7;  (2)  institute  sanctions 
against  his  first-line  supervisor. 
Northeast  Utilities,  and  the  Millstone 
Unit  1  organization  for  engaging  in 
deliberate  miscor/duct  in  violation  of  10 
CFR  50.5;  and  (3)  remove  his  first-line 


supervisor  from  his  position  until  a 
"satisfactory  solution  to  the  falsifying  of 
nuclear  documents"  by  this  individual 
can  be  achieved. 

■  The  Acting  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  has 
determined  to  deny  the  Petition.  The 
reasons  for  this  denial  are  explained  in 
the  "ENrector's  Decision  Under  10  CFR 
2.206  "  (DD-96-16),  the  complete  text  of 
which  follows  this  notice  and  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center.  Three  Rivers 
Community-Technical  College.  574  New 
London  Turnpike,  Norwich, 
Connecticut,  and  at  the  temporary  local 
public  document  room  located  at  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  in  that  time. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  October  1996. 

For  the  Nuclear  R^ulatory  Commission. 
Aahok  C.  Thadani. 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

IDD-96-161 

i.  Introduction 

On  January  2,  1995,  Mr.  Anthony  J. 
Ross  (Petitioner)  filed  a  Petition  with 
the  Executive  Director  for  Operations  of 
the  Nuclear  Regulatory  Commission 
(NRC)  pursuant  to  Section  2.206  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR  2.206).  In  the  Petition,  the 
Petitioner  raised  concerns  regarding  (1) 
employee  harassment  and  intimidation 
by  Northeast  Utilities  (NU);  (2)  the 
falsification  of  nuclear  documents 
concerning  the  gas  turbine  battery:  (3) 
failure  to  enter  a  Technical 
Specification  Limiting  Condition  for 
Operation  (LCO)  after  a  failed 
surveillance;  and  (4)  his  belief  that 
numerous  violations  have  occurred  in 
1992  and  1993  regarding  the  gas  turbine 
battery.  Because  of  these  problems,  the 
Petitioner  alleges  that  the  gas  turbine  is 
still  inoperable.  In  addition,  the 
Petitioner  as.serts  that  these  problems 
have  not  been  handled  appropriately  by 
the  NRC  and  NU,  and  that  NU  and  the 
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NRC  are  engaged  in  an  apparent  "cover- 
up"  of  problems  with  surveillances  of 
the  gas  turbine  battery. 

The  Petitioner  requested  that  the  NRC 
(1)  assess  a  Severity  Level  11  violation 
and  a  Severity  Level  III  violation  against 
his  department  manager  and  his  first- 
line  supervisor  for  their  apparent 
violations  of  10  CFR  50.7;  (2)  institute 
sanctions  against  the  Petitioner's  first- 
line  supervisor,  NU.  and  the  Millstone 
Unit  1  organization  for  engaging  in 
deliberate  misconduct  in  violation  of  10 
CFR  50.5:  and  (3)  remove  the 
Petitioner's  first-line  supervisor  fh>m  his 
position  until  a  "satisfactory  solution  to 
the  falsifying  of  nuclear  documents"  by 
this  individual  can  be  achieved. 

On  February  23, 1995, 1  informed  the 
Petitioner  that  the  Petition  had  been 
referred  to  me  pursuant  to  10  CFR  2.206 
of  the  Commission's  regulations.  I  also 
informed  the  Petitioner  that  the  NRC 
would  take  appropriate  action  within  a 
reasonable  time  regarding  the  specific 
concerns  raised  in  the  Petition.  I  also 
stated  that  the  Petitioner's  allegations 
that  the  NRC  has  not  been  appropriately 
handling  certain  violations  and  is 
engaged  in  a  "cover  up"  of  the  problems 
related  to  the  gas  turbine  battery  had 
been  referred  to  the  Office  of  the 
Inspector  General  (OIG).  Therefore,  this 
Director's  Decision  does  not  address 
that  issue.  On  the  basis  of  a  review  of 
the  remaining  issues  raised  by  the 
Petitioner,  as  discussed  below.  I  have 
concluded  that  no  substantial  health 
and  safety  issues  have  been  raised  that 
would  require  the  initiation  of 
additional  formal  enforcement  action. 

II.  Discussion 

A.  Background 

The  Petitioner  alleges  that  during  an 
annual  surveillance  of  the  gas  turbine 
battery  on  September  20. 1994,  he 
identified  that  some  of  the  intercell 
bolted  connections  of  the  gas  turbine 
battery  were  greater  than  65  micro- 
ohms,  which  was  greater  than  the 
acceptance  criteria  specified  in 
Procedure  SP  779.5.  "Gas  Turbine 
Battery  Annual  Inspection."  The 
Petitioner  alleges  that  although  he 
notified  the  Operations  Department  shift 
supervisor  and  his  first-line  supervisor, 
his  first-line  supervisor  signed  the 
surveillance  as  "yes."  referring  to  the 
"acceptance  criteria  met."  when  clearly 
the  requirements  were  not  met  as 
specified  by  Procedure  SP  779.5.  The 
Petitioner  alleges  further  that,  when  the 
Operations  Department  was  notified  by 
him  of  the  failed  surveillance,  the 
Millstone  Unit  1  organization  willfully 
failed  to  enter  a  four-day  LCO  as 
required  by  the  Technical 


Specifications,  in  order  to  keep  the  unit 
on-line  to  produce  revenues.  In 
addition,  the  Petitioner  asserts  that 
about  a  week  after  this  incident,  he 
received  copies  of  the  1992  and  1993 
annual  gas  turbine  battery  surveillances 
that  indicated  a  number  of  problems 
and  violations  which  have  not  been 
handled  appropriately  by  NU  and  the 
NRC.  and  that  the  gas  turbine  is  still 
inoperable  due  to  these  problems. 
Finally,  the  Petitioner  alleges  that  he 
has  been  subjected  to  harassment  and 
intimidation  by  his  first-line  supervisor 
and  department  manager  for  raising 
these  concerns. 

B.  Petitioner's  Concern  Begarding 
Falsification  of  Nuclear  Documents 

During  an  inspection  held  September 
27  through  November  15.  1994,  as 
documented  in  Inspection  Report  (IR) 
50-245/94-31:  50-336/94-30;  50-423/ 
94-28  (IR  94-31).  dated  December  16. 

1994,  and  an  inspection  held  May  15 
through  June  23.  1995.  as  documented 
in  IR  50-245/95-22:  50-336/95-22;  50- 
423/95-22  (IR  95-22).  dated  July  21. 

1995.  the  NRC  reviewed  gas  turbine 
battery  maintenance  and  surveillance 
activities  at  Millstone  Unit  1.  The 
inspection  determined  that  on 
September  20. 1994.  the  date  the 
Petitioner  alleges  the  gas  turbine  battery 
failed  the  surveillance,  the  licensee  for 
Millstone  Unit  1  (Northeast  Nuclear 
Energy  Company — NNECO)  performed 
the  annual  surveillance  of  the  gas 
turbine  battery  as  specified  by 
Procedure  SP  779.5.  This  annual 
preventive  maintenance  identified  three 
intercell  connection  resistance  readings 
that  did  not  meet  the  surveillance 
acceptance  criterion  in  that  the 
resistance  readings  were  greater  than  the 
accepted  values.  The  electricians 
notified  the  shift  supervisor  and  the 
maintenance  foreman  of  the 
unsatisfactory  readings  and  documented 
the  results  in  the  surveillance 
procedure. 

The  NRC  reviewed  the  completed 
surveillance  and  noted  that  the 
"acceptance  criteria  met"  block  was 
checked  "yes,"  indicating  satisfactory 
surveillance  results;  however,  the 
resistance  readings  for  the  three 
intercell  connections  were  documented 
as  unsatisfactory.  The  inspection 
therefore  confirmed  that  the 
classification  of  this  surveillance  as 
acceptable  was  incorrect  and.  as  a 
result,  it  bypassed  NNECO's 
administrative  control  procedures  for 
system  opwrability  ■,  and  procedural 


review  and  approval.  However,  on  the 
basis  of  interviews  and  a  review  of  the 
completed  surveillance  procedure,  the 
NRC  determined  that  the  firat-line 
supervisor  documented  the  high 
resistance  readings  on  the  cover  page  of 
the  surveillance,  discussed  the  issue 
with  the  Electrical  Engineering 
De[>artment  to  determine  if  the  high 
resistance  readings  affected  operability 
of  the  battery  and.  on  the  basis  of  the 
discussion  with  Engineering, 
determined  that  Engineering  had 
previously  reviewed  the  effect  of  the 
high  resistance  readings  and  had  found 
the  battery  operable.  TTierefore.  the  first- 
line  supervisor  concluded  that  the 
battery  was  acceptable  as  is  ^.  Further, 
the  inspection  confirmed  that  the 
licensee's  previous  operability 
evaluation  was  acceptable  and  that  the 
gas  turbine  battery  was  operable.  As 
discussed  below,  the  NRC  took 
enforcement  action  regarding  a  numl)er 
of  procedural  violations  associated  with 
the  gas  turbine  battery  surveillance. 
Therefore,  based  on  the  above,  the  NRC 
has  concluded  that  the  first-line 
supervisor  did  not  willfully  falsify 
documents. 

C.  Petitioner's  Concern  Begarding 
Failure  To  Enter  Technical  Specification 
LCO 

The  inspection  determined  that  the 
classification  of  the  resistance  readings 
as  "unsatisfactory"  ("acceptance  criteria 
block"  checked  "no")  would  have 
ensured  that  a  determination  of 
operability  would  have  been  performed 
by  the  licensee  and  the  related 
Technical  Specification  LCO  would 
have  been  entered  if  appropriate. 
However,  since  the  first-line  supervisor 
documented  the  high  resistance 
readings,  discussed  the  readings  with 
Engineering,  and  on  the  basis  of  the 
discussion,  determined  that  the  battery 
was  acceptable,  the  licensee  did  not 
willfully  fail  to  enter  the  LCO  in  that  the 
licensee  determined  that  the  previous 
operability  determination  was  valid 
and,  therefore,  that  the  surveillance 
procedure  criteria  had  been  met. 

In  response  to  the  NRC  IR  results,  the 
Millstone  Unit  1  Director  issued  a 
memorandum  to  Millstone  Unit  1 
personnel  to  reinforce  the  expectation 
that  if  an  acceptance  criterion  is  not 
met.  the  "no"  block  must  be  checked. 
The  Unit  Director  stated  that  he  held 


■  If  ttie  ciassiflcation  of  the  surveillance  had  tieen 
determined  to  be  "unsatisfactory"  ("acceptance 
criteria  bloqk"  checked  "no"),  a  determination  of 


operability  would  be  performed  and  the  related 
Technical  SpeciTication  LCO  would  be  entered,  if 
the  gas  turbine  battery  was  inoperable. 

^Although  the  first-line  supervisor  was 
technically  correct  that  the  gas  turbine  battery  was 
operable,  the  determination  of  battery  operability 
did  not  follow  the  licensee's  administrative  controls 
as  discussed  above. 
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managers  and  supervisor!)  personally 
accountable  for  ensuring  that  their 
personnel  understoo<l  the  message  in 
the  memorandum.  In  addition.  NNECO 
held  several  management  team  meetings 
to  ensure  a  full  appreciation  of  the  type 
of  performance  cnaracteristiis  that  lan 
lead  to  procedural  violations  and  to 
reinforf:e  the  licensee's  expectation 
concerning  the  "acceptance  criterion 
met"  hlock.  NNECO  also  revised  the 
acceptance  criterion  within  Procedure 
SP  779..5  for  the  three  connections  that 
have  the  intercell  connection  cables 
with  higher  resistance  because  of  the 
cable  length.  In  addition,  the  offlcial 
plant  record  was  corrected  for  the 
annual  battery  surveillance  that  was 
incorrectly  marked  as  meeting  its 
acceptance  criterion.  In  a  subsequent 
inspe<:tion  report.  IR  50-245/95-31.  50- 
336/95-31.  50-423/95-31  (IR  95-31). 
dated  September  19,  1995,  the  NRC 
reviewed  the  licensee's  corrective 
actions  in  the  above  areas.  The  NRC 
staff  found  the  licensee's  corrective 
actions  to  be  timely  and  thorough. 

[n  summary,  on  the  basis  of  tKe  above 
information,  the  staff  found  that  the 
Petitioner's  Hrst-line  supervisor  did 
incorrectly  mark  the  acceptance 
criterion  met  block  "yes;"  however,  he 
annotated  the  high  resistance  readings 
on  the  cover  page  of  the  surveillance 
and  marked  the  block  "yes"  based  on 
his  determination  that  Engineering  had 
previously  reviewed  the  issue  and 
determined  the  battery  to  be  operable. 
Further,  the  staff  found  that  since  the 
licensee  determined  that  this  was 
previously  reviewed  by  Engineering  and 
found  acceptable,  the  licensee 
erroneously  did  not  follow  its 
administrative  control  proc:edures  for 
determining  operability  and  entering  of 
appropriate  LCOs.  Therefore,  the  NRC 
determined  that  (1)  the  Petitioner's  first- 
line  supervisor  did  not  willfully  falsify 
nuclear  documents  or  deliberately 
violate  NRC  regulations  or  the  Millstone 
Unit  1  operating  license:  (2)  neither  he. 
Northeast  Utilities,  nor  the  Millstone 
Unit  1  organization  violated  the 
provisions  of  10  CFR  50.5;  (3)  the 
requested  removal  of  the  first-line 
supervisor  is  not  warranted  based  on 
these  concerns;  and  (4)  the  licensee's 
corrective  actions  were  acceptable.  As 
discu.ssed  below,  the  NRC  took 
enforcement  action  regarding  a  number 
of  pro<»dural  violations  associated  with 
the  gas  turbine  battery  surveillance. 

D  Additional  Concerns  Regarding 
Innperability  of  the  Emergency  Gas 
Turbine 

The  Petitioner  provides  a  number  of 
examples  of  what  he  alleges 
demonstrate  inadequate  procedural 


complianca  by  the  licensee  regarding 
gas  turbine  battery  surveillances  which 
indicate  that  the  gas  turbine  is 
inoperable  due  to  battery  problems.*  In 
IR  94-31.  the  NRC  determined  that 
during  implementation  of  Procedure  SP 
779.5.  there  were  a  number  of  examples 
(including  the  examples  the  Petitioner 
provided)  in  which  the  Procedure  SP 
779.5  was  not  followed,  nor  was  the  job 
stopped  and  the  procedure  revised  to 
correct  th9  identified  errors.  For 
example,  the  procedure  included  a 
caution  statement  following  step  6.19 
that  required  the  generation  of  a  plant 
information  report  (PIR)  and  subsequent 
determination  of  operability  if  the 
battery  acceptance  criteria  are  not  met. 
The  PIR  was  not  generated  until  this 
issue  was  questioned  by  the  NRC.  Step 
6.17  of  the  procedure  requires  that  if 
any  resistance  reading  was  greater  than 
65  micro-ohms,  then  the  terminals  and 
straps  must  be  cleaned.  The  licensee  did 
not  clean  the  terminal  and  strap 
connections.  Step  6.22  requires  that  the 
readings  taken  during  the  surveillance 
be  compared  with  previous  battery 
surveillance  readings  to  determine  if 
there  is  any  deterioration  of  the  battery 
system.  The  licensee  did  not  perform 
this  review  and  evaluate  the  battery  for 
deterioration  until  the  NRC  raised  the 
issue.  The  NRC  determined  that  these 
examples  in  which  the  procedure  steps 
were  not  implemented  constituted  a 
violation  of  Technical  SpeciBcation 
6.8.1  and  Procedure  SP  779.5  and  issued 
a  Notice  of  Violation  to  the  licensee 
(categorizing  this  as  a  Severity  Level  IV 
Violation.  Violation  50-245/94-31-02). 
Further,  the  NRC  noted  in  IR  94-31  that 
neither  the  recognition  of  the  procedure 
errors  during  two  prior  implementations 
of  this  annual  surveillance  procedure 
(1992  and  1993)*.  nor  the  biennial 
procedure  review  completed  on 
De<»mber  8.  1993.  resulted  in  revisions 
to  preclude  the  problems  encountered 
during  the  1994  surveillance.  As 
discussed  above,  in  IR  95-31.  the  NRC 
reviewed  the  licensee's  corrective 
actions  for  this  violation  and  found 
them  acceptable. 

In  IR  94-31.  the  NRC  concluded  that 
the  previous  ofterability  evaluation  of 
the  gas  turbine  battery  was  acceptable 
and,  therefore,  that  the  gas  turbine 
battery  was  operable  at  that  time  due  to 
the  previous  evaluation.  The  violation 
cited  in  the  Notice  of  Violation  included 


'The  Pmilioner  aMerled  (hat  iheae  problem*  have 
iiul  been  handletl  bv  the  NKC  and  NU.  and  ihal  NV 
dnd  the  NRC  are  en|{a)(ed  in  an  apparent  "cover-up" 
of  problenu.  As  explained  above,  the  "cover-up" 
iJMue  has  been  referred  to  the  OIG 

'The  NRC  noted  similar  example*  in  which  the 
procedure  was  not  followed  or  corrected  during  the 
annual  surveillance  in  1992  and  1993. 


the  issues  the  Petitioner  raised, 
specifically  that  NNECO  failed  to 
perform  an  operability  determination 
and  subsequently  did  not  enter  the 
Technical  Specification  LCO  for  the  gas 
turbine.  While  the  NRC  staff  did  not 
take  the  actions  the  Petitioner  requested, 
the  staff  did  take  enforcement  action 
based  on  its  findings.  Therefore,  since 
the  NRC  found  the  licensee's 
determination  of  operability  acceptable 
and  the  NRC  took  enforcement  action 
for  the  related  violation  described 
above,  the  NRC  has  concluded  that 
additional  enforcement  action  is  not 
warranted. 

E.  Petitioner's  Allegations  Regarding 
Harassment  and  Intimidation 

With  regard  to  the  Petitioner's 
assertion  of  harassment  and 
intimidation,  the  Petitioner  alleges  that 

(1)  on  October  7, 1994.  he  was  given  a 
memorandum  concerning  absenteeism; 

(2)  on  October  27, 1994,  he  was  unjustly 
chastised  by  his  firat  line  supervisor  and 
department  manager  about  absenteeism; 
and  (3)  on  December  14, 1994,  he  was 
given  a  memorandum  that  threatened 
him.  The  Petitioner  further  alleges  that 
he  believes  these  actions  by  his 
supervision  illustrate  that  NU 
management  harasses,  intimidates,  and 
retaliates  against  individuals  who  raise 
safety  concerns  with  outside  agencies. 

As  indicated  in  a  letter  to  the 
Petitioner  dated  November  28,  1995. 
from  the  NRC  Deputy  Executive  Director 
for  Nuclear  Reactor  Regulation,  Regional 
Operations  and  Research,  the  Petitioner 
has  raised  several  complaints  since  1993 
with  the  NRC  or  the  Department  of 
Labor  (DOL)  concerning  harassment, 
intimidation,  or  discrimination  by 
individuals  at  NU  because  the  Petitioner 
raised  safety  concerns  to  NU  or  the 
NRC.  As  explained  in  the  letter,  the 
NRC  conducted  investigations  into  some 
of  the  harassment  and  intimidation 
allegations  that  the  Petitioner  had 
raised.  The  NRC  did  not  substantiate 
that  the  Petitioner  suffered 
discrimination  for  raising  safety 
concerns.  Further,  of  the  complaints  of 
harassment  and  intimidation  that  the 
Petitioner  raised  that  were  investigated 
by  the  DOL,  none  have  been 
substantiated. 

The  staff  has,  in  addition,  reviewed 
the  Petitioner's  remaining  allegations  of 
harassment  and  intimidation,  including 
those  in  the  Petition,  and  has  concluded 
that  they  do  not  present  sufficient 
information  warranting  further 
investigatory  effort.  Accordingly,  absent 
a  fmding  of  discrimination  by  the 
Secretary  of  Labor  or  an  Administrative 
Law  Judge  on  any  pending  complaints, 
or  significant  new  evidence  from  the 
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Petitioner  that  would  support  the 
allegations  that  NU  has  harassed, 
intimidated,  or  discriminated  against 
.  him,  the  NRC  staff  plans  no  further 
followup  of  the  harassment  and 
intimidation  complaints.  Based  on  the 
above,  no  further  action  is  warranted. 

ni.  Conclusion 

On  the  basis  of  the  above  assessment, 
I  have  concluded  that  some  of  the 
Petitioner's  concerns  were  substantiated 
and  resulted  in  appropriate  enforcement 
action.  Other  concerns  were  not 
substantiated.  Therefore,  no  additional 
enforcement  action  is  being  taken  in  this 
matter. 

The  Petitioner's  request  for  action 
pursuant  to  10  CFR  2.206  is  denied.  As 
provided  in  10  CFR  2.206(c),  a  copy  of 
this  Decision  will  be  filed  with  the 
Secretary  of  the  Commission  for  the 
Commission's  review.  This  Decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
in  that  time. 

Dated  at  Rockville,  Maryland,  this  31st  day 
ofOctoberl996. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  96-28742  Filed  11-7-96;  8:45  ami 
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Duke  Power  Company,  et  al.;  Catawtia 
Nuclear  Station,  Units  1  and  2; 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  for  action  under  10  CFR 
2.206  received  from  Mr.  Charles  Morris 
(Petitioner),  dated  February  13, 1996,  as 
supplemented  May  1, 1996,  with  regard 
to  the  Catawba  Nuclear  Station. 

The  Petitioner  requested  the  NRC  to 
suspend  the  operating  licenses  for  the 
Catawba  Nuclear  Station  and  "some  ten 
other  licensees  with  uncoordinated 
breakers"  (not  specifically  identified  in 
his  initial  Petition)  until  the  lack  of 
circuit  breaker  coordination  has  been 
remedied.  Mr.  Morris  also  requested 
that  enforcement  conferences  be  held  on 
these  cases  and  that  Catawba  be 
defueled.  Mr.  Morris  also  asked  that  the 
NRC  take  enfort»ment  action  against 
Catawba  for  operating  with  a  "known 
safety  deficiency  of  which  they  did  not 
inform  the  NRC." 


The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  denied  the 
Petition.  The  reasons  for  this  decision 
are  explained  in  the  "Director's 
Decision  Pursuant  to  10  CFR  2.206" 
(DD-96-14),  the  complete  text  of  which 
follows  this  notice  and  which  is 
available  for  public  insftection  at  the 
Commission's  Public  Diocument  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  Room  for  the  Catawba 
Nuclear  Station  located  at  the  York 
County  Library,  138  East  Black  Street, 
P.O.  Box  10032,  Rock  Hill,  South 
Carolina. 

A  copy  of  this  Decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  this  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  October  1996. 

For  the  Nuclear  R^ulatory  Commission. 
Frank  J.  MiraglU, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

Director's  Oedsion  Under  10  CFR  2.206 


/.  Introduction 

On  February  13, 1996,  Mr.  Charles 
Morris  of  Middletown,  Maryland,  filed 
a  Petition  with  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  pursuant 
to  Title  10  of  the  Code  of  Federal 
Regulations,  Section  2.206  (10  CFR 
2.206).  In  the  Petition,  the  Petitioner 
requested  the  NRC  to  suspend  the 
operating  licenses  for  the  Catawba 
Nuclear  Station  and  "some  ten  other 
licensees  with  uncoordinated  breakers" 
(not  specifically  identified  in  his  initial 
Petition)  until  the  lack  of  circuit  breaker 
coordination  has  been  remedied.  Mr. 
Morris  also  requested  that  enforcement 
conferences  be  held  on  these  cases  and 
that  Catawba  be  defueled.  Mr.  Morris 
also  asked  that  the  NRC  take 
enforcement  action  against  Catawba  for 
operating  with  a  "known  safety 
deficiency  of  which  they  did  not  inform 
the  NRC."  This  aspect  will  be  addressed 
separately  as  stated  in  the  April  2, 1996, 
letter  to  Mr.  Morris.  On  May  1, 1996, 
Mr.  Morris  submitted  an  addendum  to 
his  Petition,  providing  a  list  of  14  cases 
involving  9  other  nuclear  power  plants 
for  which  lack  of  protective  device 
coordination  had  been  identified  as  a 
concern  by  electrical  distribution 
system  functional  inspection  (EDSFI) 
teams;  see  Section  II  for  information. 


II.  Discussion 

During  an  EDSFI  conducted  by  the 
NRC  staff  from  January  13  to  February 
14, 1992,  at  the  Catawba  Nuclear 
Station,  circuit  breaker  coordination 
deficiencies  were  identified  for  the  600- 
Vac  essential  motor  control  centers 
(MCCs)  and  the  125-Vdc  system.  This 
circuit  breaker  coordination  issue  was 
addressed  in  EDSFI  Ins()ection  Report 
50-413,  414/92-01,  datedMarch  18. 
1992,  as  a  deviation  from  a  written 
commitment.  Section  5.3.1  of  the 
Institute  of  Electrical  and  Electronics 
Engineers  (IEEE)  Standard  30B-1974, 
"IEEE  Standard  Criteria  for  Class  IE 
Power  Systems  for  Nuclear  Power 
Generating  Stations,"  stipulates  that 
protective  devices  shall  be  provided  to 
limit  the  degradation  of  Class  IE  power 
systems.  The  Catawba  Final  Safety 
/Analysis  Report  (FSAR)  states  that  the 
system  meets  the  requirements  of  this 
standard.  The  FSAR  also  states  that  the 
protective  devices  on  the  600- Vac 
essential  auxiliary  power  (EPE)  system 
are  set  to  achieve  a  selective  tripping 
scheme  so  that  a  minimal  amount  of 
equipment  is  isolated  for  an  adverse 
condition  such  as  a  fault. 

Contrary  to  this  IEEE  Standard, 
however,  the  licensee's  protective 
devices  may  not  limit  the  degradation  of 
the  125-Vdc  vital  instrumentation  and 
control  (I&C)  power  system  distribution 
center  and  other  main  fieeder  circuit 
breakers.  An  analysis  performed  by  the 
licensee  showed  that  coordination  did 
not  exist  for  fault  currents  from  3500 
amperes  (A)  up  to  the  maximum  fault 
current  of  9500  A.  A  fault  on  the  battery 
charger  feeder  cable  could  cause  both 
the  diaiger  and  the  battery  to  be  isolated 
from  the  remainder  of  the  distribution 
system  and  loads. 

In  addition,  the  outgoing  fieeder 
breakers  for  the  600- Vac  essential  MCCs 
have  thermal  elements  and  the 
incoming  MCC  breakers  have 
instantaneous  elements.  The  incoming 
breaker  (supply  breaker)  and  the  feeder 
breakers  at  each  of  the  600- Vac  MCCs 
were  not  coordinated  for  the  maximum 
expected  short-circuit  ourent.  A  feult 
on  any  of  the  MCC  outgoing  fieeders 
could  cause  the  MCC  incoming  breakers 
to  trip,  resulting  in  a  loss  of  the  MCC. 
Enclosed  with  the  letter  dated  April 
16, 1992,  Duke  Power  Company  (the 
licensee)  provided  a  response  to  this 
deviation  which  stated  that  the  125-Vdc 
vital  I&C  power  (EPL)  system  primarily 
uses  molded-case  circuit  breakers  in  the 
125-Vdc  distribution  centers  and  power 
panelboards  for  protection.  The  battery, 
main,  and  tie  breakers  are  equipped 
only  with  adjustable  magnetic  trip  units. 
The  battery  charger  breaker  is  a  thermal 
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magnetic  type  with  an  adiustable 
magnetic:  trip  setting.  The  rest  of  the 
breakers  are  of  a  non-adjustable  thermal 
magnetic  type. 

Trie  licensee's  response  concluded 
that  this  design  was  acceptable  for  the 
fol low i ng  reasons: 

1.  The  EPL  system  is  not  a  shared 
system  between  the  two  Catawba  units; 
thus,  a  postulated  fault  in  the  EPL 
system  of  one  unit  will  not  affeci  the 
opposite  unit. 

2.  The  EPL  system  for  each  unit  is 
composed  of  two  completely  redundant 
and  separate  trains,  each  consisting  of 
two  load  channels  for  a  total  of  four  load 
channels  per  unit.  A  postulated  fault 
would,  at  worst,  disable  two  load 
channels  of  the  same  train,  yet  the 
redundant  train  would  remain 
unaffected. 

3.  Selected  loads  such  as  the  diesel 
load  sequencer,  essential  switchgear  and 
load  center  controls,  and  auxiliary 
feedwater  pump  turbine  controls  are  not 
only  fed  by  the  EPL  system,  but  are 
auctioneered  with  the  125-Vdc  diesel 
auxiliary  power  (EPQ)  system.  As  a 
result,  if  the  EPL  system  was  unable  to 
feed  these  loads,  the  EPQ  system  would 
supply  them  without  interruption. 
Further,  a  fault  on  the  EPL  system  will 
not  affect  the  EPQ  system  or  vice  versa. 

The  licensee's  response  further  states 
that  the  incoming  600- Vac  breakers 
were  incorporated  in  the  design  to 
provide  a  means  of  local  isolation  for 
the  600- Vac  Class  IE  MCCs.  The 
licensee  deemed  acceptable  the  use  of 
circuit  breakers  having  a  continuous 
rating  equal  to  the  MCC  incoming  rating 
and  their  instantaneous  trip  settings  at 
maximum,  10  times  their  continuous 
rating. 

In  the  response  to  the  deviation,  the 
licensee  committed  to  perform  a 
detailed  study  to  identify  acx:eptable 
methods  to  achieve  improved  protective 
device  coordination  within  the  EPL 
system  and  to  evaluate  the  feasibility  of 
eliminating  the  incoming  600- Vac  MCC 
breakers.  The  licensee  committed  to 
either  update  the  FSAR  to  justify  the 
deviation  from  the  IEEE  Standard  .108- 
1974  or  to  modify  the  system  to  meet 
this  IEEE  standard.  Subsequent  to 
completing  the  detailed  study  and 
evaluating  the  feasibility  of  making 
.system  mcxiifications.  the  licensee 
proposed  modifying  the  FSAR. 

Delenninistic  Analysis 

To  review  and  evaluate  the  lack  of 
circuit  breaker  ccKjrdination  in  the 
Catawba  EPL  and  EPE  circuits,  thr  staff 
requested  the  li<:ensee  to  provide 
additional  information.  The  licensee's 
response  of  Man:h  2.  1994.  addressed 
fault  types,  fault  lo<:ations,  breakers  that 


are  coordinated  and  breakers  that  are 
not  coordinated,  the  impact  of  the 
upstream  breaker  opening,  and  the 
safety  significance  of  the  loss  of  a  train. 
The  staff  also  requested  additional 
information  regarding  the  2-kV-rated 
interlocking  armored  cabling:  the 
operating  history  of  faults;  the  measures 
provided  to  detect,  locate,  and  correct 
faults;  and  related  criteria  and  practices 
incorporated  to  ensure  continued 
system  functional  performance.  The 
licensee's  responses  to  these  requests 
were  enclosed  in  its  letter  to  the  NRG  of 
May  17.  1996. 

125Vdc  Vital  EPL  System 

The  EPL  system  is  an  ungrounded 
system  and  therefore  can  remain 
operational  for  a  single  postulated  fault 
of  either  positive-to-ground  or  negative- 
to-grounci.  In  order  to  render  the  system 
inoperable,  postulated  faults  would 
have  to  be  either  a  simultaneous 
positive-to-ground  and  negative-to- 
ground  fault  or  a  double-line  (positive- 
to-negative)  fault.  The  former  type  of 
fault  requires  that  two  failures  occur, 
which  is  beyond  the  design  basis  for  the 
plant.  The  cx:currence  of  a  single  line- 
to-ground  fault  will  not  affect  the 
functional  capability  of  the  power 
system.  However,  upon  the  occurrence 
of  such  a  fault,  a  ground  fault  detector 
will  alert  the  control  room  operator  by 
way  of  an  annunciator  and  a  computer 
alarm.  A  program  that  seeks  to  maintain 
a  dark  control  room  annunciator  board 
promptly  addresses  ground  faults.  The 
latter  type  of  fault  is  thought  to  be 
unlikely  in  view  of  a  study  performed 
with  information  obtained  ^m  the 
Nuclear  Plant  Reliability  Database 
System  (NPRDS)  and  the  Catawba 
probabilistic  risk  assessment  (PRA).  The 
licensee  analyzed  failures  at  Catawba 
since  1985  and  all  U.S.  plants  since 
1990.  Three  reported  cases  were  found 
in  whic:h  a  double-line  fault  cx:curred  on 
a  direct  current  system.  One  case  that 
occurred  at  Catawba  involved  a  shorted 
lamp  holder  and  was  attributed  to 
improper  installation  during 
maintenance.  The  two  other  cases 
occurred  at  nuclear  plants  operated  by 
other  utilities  and  involved  component 
failures  within  battery  chargers;  in  both 
of  these  other  cases,  the  plant  status  was 
not  affected.  No  ceses  were  reported  that 
involved  double-line  faults  attributed  to 
cable  faults.  In  addition,  no  faults  of  the 
types  that  c:ould  challenge  the  EPL 
system  were  identified  in  the  NPRDS. 

The  licensee's  circuit  breaker 
coordination  analysis  for  the  EPL 
system  postulates  faults  at  selected 
lcM.ations  within  the  system.  The 
analysis  was  performed  in  accordance 
with  the  guidelines  of  IEEE  Standard 


94^1993.  "IEEE  Recommended 
Practice  for  the  Design  of  DC  Auxiliary 
Power  Systems  for  Generating  Stations," 
and  included  EPL  system  load  groups  A 
and  D  for  both  units.  These  two  load 
groups  for  both  units  were  analyzed 
since  the  125-Vdc  vital  batteries 
associated  with  them  are  capable  of 
producing  the  highest  fault  cnirrent.  The 
ccmrdination  analysis  postulates  faults 
at  nine  locations  within  each  of  the  four 
EPL  load  groups.  These  Icxetions  are  as 
follows:  (1)  Battery  charger  output;  (2) 
auctioneering  diode  assembly  input;  (3) 
inverter  input;  (4)  auctioneered 
distribution  center  bus;  (5)  load  end  of 
4 160- Vac  essential  switchgear  control 
power  feeder  breaker  and  first 
termination  point  of  associated  feeder 
ceble;  (6)  load  end  of  600- Vac  essential 
load  center  control  power  feeder  breaker 
and  first  termination  point  of  ass(M:iated 
feeder  cable;  (7)  load  end  of  diesel 
generator  load  sequencer  control  power 
feeder  breaker  and  firat  termination 
point  of  asscxnated  feeder  cable;  (8) 
power  panelboard  bus;  and  (9)  load  end 
of  the  largest  breaker  used  in  a  piower 
panelboard  and  the  first  termination 
point  of  the  asscx:iated  feeder  cable. 
These  fault  locations  were  chosen  to 
represent  a  broad  cross-section  of 
possible  fault  locations.  At  these 
icxations,  calculated  feult  currents  for 
the  two  A  load  groups  (one  A  load 
group  per  unit)  and  the  two  B  load 
groups  are  very  similar,  as  may  be 
expected  since  the  two  units  are  very 
similar.  The  analysis  results  also  show 
that  for  faults  at  locations  (2)  and  (4). 
the  breakers  are  fully  ccxirdinated,  while 
for  faults  at  Icxations  (5),  (6).  (7).  and 
(9),  the  breakers  are  partially 
ccx)rdinated.  For  postulated  faults  at 
legations  (1),  (3),  and  (8),  the  breakers 
are  not  coordinated.  In  the  analysis,  full 
breaker  coordination  is  considered  to 
exist  if  the  breaker  nearest  the  fault 
clears  without  operating  (opening)  any 
upstream  breakers,  or  if  the 
consequences  of  operating  an  upstream 
breaker  are  no  more  severe  than  those 
asscKiated  with  operating  the  breaker 
nearest  the  fault.  Partial  ccxirdination  is 
considered  to  exist  if  some  of  the 
upstream  breakers,  except  the  battery 
breaker  or  the  load  center  incoming 
breaker,  could  operate  before  the 
breaker  nearest  the  fault  clears.  For 
those  cases  in  which  either  the  battery 
compartment  breaker  or  the  load  center 
breaker  could  operate  before  the  breaker 
nearest  the  fault  operates,  coordination 
is  considered  not  to  exist.  If  an  upstream 
breaker,  such  as  the  load  center 
incoming  breaker,  operates  before  the 
breaker  nearest  the  fault  opens,  one  of 


Federal  Register  /  Vol.  61.  No.  218  /  Friday.  November  8.  1996  /  Notices 


57919 


the  four  EPL  system  load  centers  would 
be  lost. 

The  EPL  circuit  breaker  coordination 
analysis  neglects  ceble  faults  and  credits 
cable  resistances  in  the  fault  current 
calculations.  The  cabling  used  in  the 
system  is  2-kV-rated  interlcxJcing 
armored  cable.  This  cabling  has  the 
same  construction  as  non-armored 
cable,  except  that  a  steel  armor  covering 
is  applied  around  the  entire  outer 
circumference.  This  interlocked  steel 
outer  covering  protects  the  cable  from 
damage  or  degradation  during  loading, 
unloading,  transporting,  installation, 
and  while  in  service  at  the  plant.  The 
cabling  was  purchased  with  an 
insulation  system  rated  at  2000  Vac.  The 
cable  conductors  were  high-potential 
tested  underwater  and  spark  tested  at 
the  fac:tory  with  values  required  by 
standards  for  2-kV  cable.  The  low 
voltage  of  the  EPL  system  does  not 
prcxiuce  internal  ionization  or  corona 
that  would  cause  an  internal  flashover 
or  failure  between  conductors  within 
the  armored  cable.  Further,  the  cable 
insulation  system  has  a  greater 
thickness  than  the  insulation  system  of 
standard  600- Vac  rated  cable  and 
therefore  provides  higher  dielectric 
capability,  enhanced  physical 
protection,  and  added  margin  for  aging 
considerations. 

In  addition,  the  licensee  had  an 
interlocJced  armored  cable  fault  test 
performed  at  the  High  Power  Laboratory 
of  the  Westinghouse  Electric 
Corporation.  This  test  did  not  result  in 
any  additional  shorts  between 
conductors  within  the  multiconductor 
cable.  Similar  interlcKking  armored 
cabling  is  used  at  the  Oconee  Nuclear 
Station,  which  has  an  inservice  cable 
monitoring  program.  For  this  program, 
six  cable  samples  were  installed  inside 
one  of  the  containment  buildings.  At  5- 
year  intervals,  a  5-foot  segment  is 
removed  from  eac:h  cable  sample  for 
testing.  This  testing  measures, 
documents,  and  trends  the  mechanical 
and  electrical  properties  of  the  cable. 
Past  test  results  from  this  program 
collectively  show  that  cable  samples  are 
in  gcx)d  physical  condition  after  20 
years  in  a  reactor  building  environment. 
The  installed  interlocking  armored 
cabling  at  Catawba  is  identical  or 
superior  to  the  cable  that  is  installed  at 
Oconee.  A  similar  monitoring  program 
to  evaluate  and  trend  cable  problems 
has  been  in  place  at  Catawba  since 
January  1995.  The  purpose  of  this 
program  is  to  evaluate  and  record 
problems  or  malfunctions  of  plant 
cables  and,  if  an  adverse  trend  develops, 
take  corrective  actions  to  address  the 
problem.  Deficiencies  that  would  be 
reported  as  a  result  of  this  prcjgram 


include  short  circuits,  insulation 
damage,  and  problems  with  cable 
terminations  and  splices.  Since  cabling 
of  the  same  basic  specifications  and 
ratings  is  used  in  both  safety  and 
nonsafety  applications  at  Catawba,  all 
plant  cabling  is  included  in  the  scope  of 
this  trending  program.  Data  on  failures 
or  problems  with  cables  are  collected  at 
the  end  of  each  quarter;  since  January 
1995  there  has  only  been  one  failure. 

Neither  of  the  Catawba  units  has  ever 
experienced  a  single  line-to-ground  fault 
that  caused  the  EPL  system  to  become 
inoperable.  As  noted  previously,  this 
result  is  due  in  part  to  the  ungrounded 
system  design.  A  complete  review  of  the 
EPL  system  work  order  history  revealed 
that  five  ground  faults  have  been 
experienced  in  the  last  5  years.  Each  of 
these  faults  resulted  in  an  alarm  both 
Icxally  and  in  the  control  rcram  and  was 
caused  by  solenoid  valve  problems. 
Three  cases  involved  failed  solenoid 
valve  components,  and  the  other  two 
cases  involved  water  intrusion  into 
solenoids,  which  was  subsequently 
corrected.  Because  of  the  intermittent 
nature  and  high  resistance  of  these 
faults,  it  sometimes  took  an  extensive 
amoimt  of  time  to  specifically  locate 
and  correct  the  ground  fault.  However, 
none  of  these  faults  caused  the  EPL 
system  to  become  functionally 
inoperable.  The  licensee  has 
implemented  additional  measures  to 
aggressively  locate  and  correct  ground 
faults  that  may  ocxur  in  the  future. 
These  measures  include  the 
pnx:urement  of  an  advanced  ground- 
Icxating  device  that  will  allow  ground 
faults  of  a  high-resistance  nature  to  be 
Icxated  more  readily.  The  EPL  system 
work  order  history  search  also  revealed 
that  only  one  ground  fault  detector  has 
failed  during  the  last  5  years.  Because 
the  original  ground  detector  was  no 
longer  available  from  the  manufacturer, 
a  substitute  part  had  to  be  located  and 
an  evaluation  performed  to  verify  its 
acceptability  for  use  in  the  application. 
As  a  result,  it  took  longer  than  normal 
to  restore  the  unit  to  service.  However, 
the  EPL  system  is  checked  weekly  in 
accordance  with  an  administrative 
procedure  for  ground  faults  by  way  of 
another  method  that  is  independent  of 
the  ground  detector  system.  Thus,  in  the 
unlikely  event  of  a  ground  fault  detector 
failure,  a  ground  would  very  likely  be 
detected  by  way  of  the  independent 
alternate  means  before  a  fault-related 
problem  developed. 

To  ensure  continued  functional 
performance  of  the  EPL  system,  the 
following  additional  criteria  and 
practices  are  in  place  at  Catawba.  Only 
a  minimal  amount  of  cable  splicing  is 
permitted,  and  no  cable  splicing  is 


allowed  in  raceways.  Safety-related 
cables  routed  underground  are  installed 
in  conduit  or  cable  trenches,  and  are  not 
directly  buried  in  the  earth.  Gable 
ampacities  used  for  cables  are  based  cxi 
70  percent  of  the  standard  industry 
ampacity  ratings.  Further,  for  the  EPL 
system,  higher  rated  voltage  (2000  Vac 
versus  125  Vac]  cable  is  used  with  the 
steel  interlcxdiing  armor  jacket  to 
provide  additional  physical  protection. 

Although  the  EPL  system  analysis 
described  above  demonstrates  that  full 
circ:uit  breaker  coordination  does  not 
exist  for  all  postulated  faults,  this  feet 
has  no  significance  for  the  operational 
capabilities  of  the  system  because  the 
faults  that  result  in  lac:k  of  breaker 
ccxirdination  are  limited.  These  feults 
are  limited  in  both  type  (doubled-sided, 
solid,  low  resistance  ones)  and  location 
(postulating  suc:h  faults  at  many 
locations  does  not  result  in  a  lac:k  of 
breaker  coordination).  Monitoring  by 
ground  fault  detectors  fiirther  limits 
such  faults  since  this  activity  minimizes 
the  potential  for  bigger  problems,  such 
as  positive-to-negative  faults.  In  the 
event  that  suc:h  a  fault  does  result  in  the 
loss  of  an  EPL  load  distribution  center, 
an  independent  and  redundant  EPL  load 
distribution  center  is  provided  to  supply 
safsty-related  loads.  Further,  should  a 
fault-induced  transient  occ:ur  as  a  result 
of  the  loss  of  one  of  the  two  plant 
transient-inducing  EPL  load  distribution 
centers,  the  plant  can  be  safely  shut 
down  using  only  the  loads  powered 
from  either  one  of  the  two  EPQ  system 
auc:tioneered  distribution  centers.  In 
addition,  the  safety  significance  of  the 
loss  of  one  EPL  load  group  is  analyzed 
in  the  Catawba  FSAR.  This  analysis 
includes  the  loss  of  an  EPL  load  group 
as  a  result  of  any  postulated  cause. 
Thus,  the  loss  of  an  EPL  load  group  as 
a  result  of  any  cause  (faults  or  any  other 
cause)  is  within  the  licensing  basis  (i.e., 
analyzed  in  the  FSAR)  for  Catawba 
Units  1  and  2. 

600-Vac  EPE  System 

The  licensee  also  provided  additional 
information  on  the  lack  of  breaker 
coordination  in  the  EPE  system.  This 
additional  information  included  the 
analysis  performed  for  the  EPE  system, 
fault  locations,  identification  of  the 
breakers  that  are  coordinated  and  those 
that  are  not,  the  impac:t  of  upstream 
breakers  opening,  the  significance  of 
taking  out  an  EPE  train,  and  measures 
taken  to  prevent  degrading  the  installed 
equipment  during  modification  and 
maintenance  work  activities. 

The  fault  current  analysis  for  the  EPE 
system  was  performed  in  accordance 
with  the  guidelines  in  IEEE  Standard 
141-1986,  "IEEE  Recommended 
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Practice  for  Electric  Power  Oistribution 
for  Industrial  Plants."  For  each  BOO-Vac 
essential  MCC,  all  load  breakeni  and 
cables  were  reviewed  to  determine 
which  circuit  can  produce  the  highest 
fault  current.  For  each  MCC,  a 
coordination  evaluation  was  performed 
for  the  worst-case  feeder  (load)  breaker 
and  the  incoming  (supply)  breaker.  In 
this  analysis,  the  feeder  breaker  fault  is 
modeled  at  the  load  or  at  the  first  cable 
termination  outside  (he  MCC.  For  the 
fault  current  analysis,  the  normal  load 
current  for  all  nonfaulted  feeder  breaker 
loads  is  added  to  the  feeder  breaker  fault 
curient  to  establish  the  total  current 
experienced  by  the  incoming  breaker 
during  the  fauh.  Also,  in  this  analysis, 
the  fieeder  breaker  fault  current  is 
obtained  by  adding  the  fault 
contribution  from  the  incoming  breaker 
and  the  fault  contribution  from  the  large 
motor  loads  connected  to  the  bus.  The 
fault  currents  were  determined  for  both 
the  normal  and  accudent  cases.  The 
normal  operation  case  produces  the 
highest  postulated  fault  current  and.  as 
such,  is  used  throughout  the  analysis. 
The  postulated  faults  in  the  analysis  are 
three-phase,  bolted  faults,  and  all  fault 
currents  and  load  currents  are  based  on 
the  highest  bus  voltage  for  the  normal 
operating  case. 

Fault  locations  for  the  Unit  I  Train  A 
and  B  EPE  MCC  circuits  were 
established.  The  Unit  2  Train  A  and  B 
circuits  are  similar.  Ba.sed  on  the 
unlikely  occurrence  of  bus  faults  and/or 
breaker  faults  at  Catawba,  faults  were 
not  postulated  on  the  output  of  the 
feeder  breaker.  In  addition,  because  of 
the  2-kV-rated  in(erloc:ked  armor  cable 
protection  and  the  fact  that  no  faults 
have  occurred  on  any  such  r^le  in 
service  at  any  of  the  Duke  Power 
nuclear  plants,  Caults  were  not 
postulated  along  the  routes  of  the  cable. 
Further,  the  fault  current  calculations 
credit  cable  impedances  and  postulate 
faults  at  the  input  terminals  of  the  load 
or  at  the  first  cable  termination  after  the 
cable  leaves  the  MCCs.  The  2-kV-rated 
interlocking  armored  cabling  used  in  the 
EPE  system  is  the  same  as  that  used  in 
the  EPL  system.  Thus,  the  cable  analysis 
information  previously  mentioned  for 
the  EPL  system  is  applicable  to  the  EPE 
system. 

The  Unit  1  EPE  system  includes  11 
MCCs.  Analysis  shows  that  for  10  of 
these  MCCs.  the  incoming  breakers  are 
coordinated  for  the  worst -case 
postulated  fault  at  the  first  cable 
termination  outside  the  MCC.  The 
remaining  MCC  is  provided  with  two 
incoming  breakers,  which  can  be 
powered  from  either  a  Unit  1  or  a  Unit 
2  load  center.  The  two  incoming 
breakers  supplying  this  MCC  are  not 


fully  coordinated  for  a  fault  at  the  worst- 
case  load,  which  is  a  control  room 
ventilation  system  air-handling  unit. 
This  unit  is  connected  with  a  250  MOM 
cable  that  is  100  feet  long.  The  other 
loads  powered  by  this  MCC  are  fed  from 
smaller  breakers  and  cables  with  lower 
maximum  fault  current  and  thus  are 
coordinated  with  the  incoming  breakers. 

The  two  incoming  breakers  Tor  the 
one  MCC  are  mechanically  interlocked 
such  that  one  breaker  is  always  locked 
in  the  open  position.  If  the  incoming 
breaker  in  service  to  this  MCC  trips  to 
clear  a  fault,  power  is  lost  to  some  Train 
A  control  room  ventilation  system  and 
nuclear  service  water  system  loads.  An 
important  function  associated  with 
these  systems  is  maintaining 
pressurization  of  the  control  room.  If 
this  MCC  is  deenergizad  under 
nonaccident  conditions,  control  room 
pressurization  decreases  until  the 
operators  manually  transfer  the  system 
to  Train  B.  This  result  is  not  viewed  any 
differently  than  the  result  of  losing  the 
pressurizing  fan  alone  and  has  little 
impact.  If  the  MCC  is  deenergized  under 
accident  conditions,  the  design  is  such 
that  pressurization  is  reestablished 
automatically  from  Train  B,  and  this 
situation  has  little  impact. 

To  ensure  continued  fault-free 
functional  operation  of  the  EPE  system, 
modifications  and  maintenance  work 
are  controlled  by  station  procedures. 
The  Catawba  inspection  and 
maintenance  procedure  for  MCC 
breakers  addresses  much  of  the  work 
related  to  the  EPE  MCCs.  This 
procedure,  along  with  other  station 
procedures,  provides  strict  controls  on 
any  changes  from  the  normal  system 
configuration,  such  as  placement  of 
grounding  jumpers  or  test  alignments. 
These  types  of  conftguration  changes  are 
documented  on  a  circuit  alteration/ 
restoration  log  sheet  attached  to  the 
procedure.  Before  the  work  can  be 
closed  out  and  the  equipment 
reenergized,  the  proper  steps  in  the 
restoration  section  of  the  procedure 
must  be  completed  and  verified  by  an 
independent  technician.  Typical 
restoration  activities  performed  at  the 
completion  of  maintenance  work  on 
EPE  MCC  feeders  include  removing  all 
test  equipment  and  verifying  that  tne 
MCC  compartment  is  wired  according  to 
the  latest  wiring  diagram.  If  required, 
motor  phase  rotation  testing  would  also 
be  performed.  If  the  faeder  breaker  has 
been  removed  or  replaced,  a 
thermography  test  of  the  eneraized 
breaker  will  be  conducted.  Additional 
speciPied  functional  verification 
requirements,  such  as  verifying  proper 
full-s(>eed  operation  and  normal 
pressure  and  fidw  parameters,  may  be 


performed,  depending  on  the  type  of 
equipment  involved  with  the  work.  In 
aadition,  the  test  requirements  section 
of  the  inspection  and  maintenance 
procedure  for  MCC  breakers  specifies 
that  megger  testing  of  the  load  is  to  be 
performed  if  a  fault  is  suspected.  The 
procedure  signoff  sheet  includes  a 
section  for  recording  such  megger 
readinos. 

The  ucensee's  March  2. 1994  analysis 
indicated  that  selected  circuit  breakers 
associated  with  certain  EPE  MCCs  are 
not  coordinated  for  postulated  faults. 
However,  the  technical  significance  of 
this  fact  is  low.  which  is  due.  in  part, 
to  such  faults  being  limited  in  both  type 
(bohed  low-impedance  faults)  and 
location  (postulating  siich  faults  in 
many  EPE  system  locations  does  not 
result  in  lack  of  breaker  coordination). 
Assurance  that  such  faults  are  limited  is 
further  established  by  the  positive  test 
results  obtained  for  the  interlocking 
armored  cabling  and  the  strict 
adherence  to  maintenance  procedures. 
In  addition,  an  analysis  of  the  loads 
poMrered  by  each  of  the  11  600-Vac  EPE 
system  M(Xs  indicates  that  loss  of 
power  to  any  one  of  these  MCCf  because 
of  a  fault  or  for  any  other  reason  would 
not  directly  result  In  a  reactor  transient. 
Further,  Trains  A  and  B  of  the  EPE 
system  are  redundant  and,  as  such,  loss 
of  functions  from  any  MCC  is  backed  up 
by  the  redundant  MOC  of  the  other 
train.  Finally,  each  MCC  is  provided 
with  a  control  room  alarm  for  loss  of 
power  to  facilitate  restoration  of 
equipment  in  a  timely  manner  by 
operator  actions. 

ProbabiiiatM;  Risk  AMeasmiint 

To  further  supplement  the 
deterministic  engineering  analysis 
results,  the  staR'  requested  the  licensee 
to  consider  using  PRA  techniques  to 
better  understand  the  likelihood  and 
impact  of  the  lack  of  breaker 
coordination  in  the  Catawba  EPL  and 
EPE  systems.  The  licensee  responded  in 
the  attachments  to  a  letter  dated 
December  29,  1994.  by  addressing  EPL 
and  EPE  system  imcoordinated  breakers 
within  a  PRA  framework.  Following  the 
review  of  the  submitted  PRA 
information,  the  staff  requested  by  letter 
dated  April  30. 1996,  that  the  licensee 
specifically  address  the  uncoordinated 
breaker  issue  including  the  (1)  initiating 
event  (IE)  frequency;  (2)  conditional 
impact  of  the  IE  on  plant  operation;  (3) 
ability  to  recover  from  an  uncoordinated 
breaker  event;  and  (4)  recoveiy  by  way 
of  the  standby  shutdown  facility  (SSF). 
The  licensee  provided  this  additional 
PRA  information  in  the  enclosures  to  a 
letter  dated  May  17, 1996.  The 
paragraphs  below  discuss  the  PRA  and 
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the  lack  of  breaker  coordination  in  the 
EPL  and  EPE  systems. 

125-Vdc  EPL  System 

In  the  Catawba  PRA,  the  licensee 
identified  a  "Loss  of  Vital 
Instrumentation  and  Control"  as  an 
initiator-coded  Tl4.  With 
uncoordinated  breakers,  some  line-to- 
line  electrical  faults  in  the  125-Vdc 
feeders  could  cause  both  the  loss  of  a 
vital  I&C  power  distribution  center  (Tl4 
initiator)  and  a  subsequent  turbine  trip 
and  reactor  trip. 

In  Calculation  CNC-1535.0O-OQ-0O07 
enclosed  in  its  December  29. 1994. 
letter,  the  licensee  established  the 
frequency  of  the  T14  initiating  event  at 
5E-<)2  per  year.  This  value  had  also 
been  used  in  the  Catawba  PRA.  which 
supported  the  licensee's  individual 
plant  examination  (IPE).  The  IE 
frequency  had  been  based  on  the 
operational  experience  of  one  event  in 
20  reactor-years  of  operation  at  the 
combined  Catawba  and  McGuire  units 
(four  units)  frt)m  1987  to  1991.  The 
event  involved  manual  tripping  of  a 
125-Vdc  vital  I&C  power  distribution 
center  at  the  McGuire  station  in  1987.  In 
response  to  this  event,  the  NRC  issued 
Information  Notice  88-45,  "Problems  in 
Protective  Relay  and  Circuit  Breaker 
Coordination."  Because  no  other  T14  IE 
occurred  since  that  timeframe,  the 
actual  IE  frequency  would  be  lower. 

In  order  to  establish  the  fraction  of  the 
T14  initiator  event  frequency  that  could 
be  associated  with  breaker 
miscoordination,  the  licensee  performed 
an  NPRDS  search  for  all  dc  line-to-line 
faults.  The  data  search  included  all  U.S. 
nuclear  plants  from  1990  (Catawba  since 
1985)  to  the  present.  The  NPRDS  search 
identified  only  one  such  fault  at 
Catawba  and  three  faults  at  all  U.S. 
plants.  In  recognition  of  the  fact  that  the 
results  of  NPRDS  searches  are 
dependent  on  the  search  commands,  the 
staff  requested  the  Oak  Ridge  National 
Laboratory  (ORNL)  to  perform  a  similar 
search.  ORNL  obtained  the  same  results 
as  did  the  licensee  for  the  Duke  Power 

Slants.  However.  ORNL  found  a  slightly 
igher  rate  for  the  other  U.S.  plants.  In 
no  case  did  cable  failure(s)  result  in  a 
line-to-line  fault  or  a  plant  trip. 

In  order  to  estimate  (bound)  the 
contribution  of  a  cable  fault  to  the  T14 
initiator  event  frequency,  the  licensee 
assimied  that  one  cable  fault  occurred 
out  of  a  combined  46  years  of  reactor 
operation  at  the  Catawba  and  the 
McGuire  imits.  This  assimiption 
resulted  in  a  cable  fault  frequency  of 
2E-02  per  unit-year.  Catawba  Unit  1  has 
about  18.500  cables  and  about  30 
feeders  per  125-Vdc  vital  distribution 
center.  From  these  data,  cable  faults 


causing  loss  of  a  single  distribution 
center  have  an  IE  frequency  of  3E-05 
per  year  ((2E-02)(30)/18.500  =  3E-05 
per  year).  A  second  (somewhat  higher) 
estimate  was  obtained  by  using  the  IEEE 
Standard  500-1984.  "IEEE  Guide  to  the 
Collection  and  Presentation  of 
Electrical,  Electronic,  Sensing 
Component,  and  Mechanical  Equipment 
Reliability  Data  for  Nuclear-Power 
Generating  Stations."  which  specifies  a 
composite  cable  failure  rate  of  7.54E-06 
per  hour  per  plant  for  power,  control, 
and  signal  cables  combined.  Line-to-line 
cable  failure  rate  is  a  small  fraction  of 
this  rate.  With  this  cable  failure  rate,  the 
failure  rate  of  a  single  distribution 
center  is  lE-04  per  year  ((7.54E- 
06)(8760)(30)/18,500  =  lE-04  per  year). 

The  Catawba  PRA  used  a  generic 
value  for  bus  fault  probability  of  2E-03 
per  year,  where  the  term  bus  fault 
includes  distribution  center  or  panel 
faults,  cable  faults,  and  terminal  faults. 
Although  this  IE  is  only  4  percent  of  the 
T14  initiator  frequency,  it  is  obviously 
higher  than  the  probability  figures 
derived  frY>m  plant  operational 
experience  and  IEEE  500-1984  data  (i.e.. 
the  cable  fault  contribution  was  5 
percent  of  the  bus  fault  probability 
using  IEEE  data,  and  1.5  percent  using 
operational  experience).  On  the  basis  of 
this  rationale,  the  staff  concluded  that 
the  cable  fault  contribution  was 
bounded  by  the  distribution  center  fault 
probability  used  in  the  Catawba  PRA. 

Unit  1  has  six  125-Vdc  load 
distribution  centers:  lEDA,  lEDB, 
lEDC.  lEDD.  lEDE.  and  lEDF.  The 
licensee  evaluated  the  plant  response  on 
loss  of  p>ower  for  each  of  the  Unit  1 
distribution  centers.  The  Unit  2  system 
is  similar  to  Unit  1.  and  the  evaluation 
for  Unit  1  is  applicable  to  Unit  2. 

The  licensee's  evaluation  indicates 
that  a  loss  of  power  at  lEDB  or  lEDC 
would  result  in  a  loss  of  a  vital  I&C 
power  120- Vac  inverter,  one  solid-state 
protection  system  (SSPS)  channel,  one 
nuclear  instrumentation  chaimel,  and  a 
process  protection  channel.  A  loss  of 
power  at  lEDA  or  lEDD  would  result  in 
similar  chaimel  losses,  plus  a  loss  of 
power  to  process  control  for  associated 
pressurizer  power-operated  relief  valves 
(PORVs),  to  control  solenoids  for  certain 
main  steam  isolation  valves,  and  to 
control  solenoids  for  attendant  main 
feedwater  control  valves.  However, 
except  for  the  loss  of  the  PORVs,  a  loss 
of  any  of  these  four  distribution  centers 
would  not  significantly  impact  the 
plant's  accident  mitigation  capability. 
Loss  of  one  channel  of  the  SSPS. 
process  protection  channels,  main  steam 
isolation  valves,  and  main  feedwater 
control  valves  would  not  preclude 


mitigation  unless  there  were  additional 
faults. 

Distribution  center  lEDE  or  lEDF 
provides  control  power  for  safety 
equipment.  The  licensee's  breaker 
coordination  analysis  indicates  that  the 
other  four  distribution  centers  lack  full  ' 
coordination.  Distribution  center  lEDE 
is  powered  by  two  power  supplies  that 
are  auctioneered.  One  of  these 
auctioneered  power  supplies  is  frt>m 
lEDA,  and  the  other  is  from  one  of  the 
trains  of  the  125-Vdc  EPQ  system. 
Similarly,  lEDF  is  powered  by  two 
power  supplies  that  are  auctioneered. 
One  of  these  auctioneered  power 
supplies  is  from  lEDD  and  the  other  is 
frt)m  the  other  train  of  the  125-Vdc  EPQ 
system.  Thus,  even  though  distribution 
centers  lEDE  and  lEDF  may  be  fed  from 
uncoordinated  distribution  centers 
lEDA  and  lEDD,  respectively,  in  the 
event  of  loss  of  lEDA  or  lEDD,  the 
distribution  centers  lEDE  or  lEDF  will 
continue  to  be  powered  by  the  alternate 
power  source.  Further,  a  loss  of  power 
at  lEDE  or  lEDF  would  not  result  in  a 
plant  transient  and  thus  would  not 
result  in  an  immediate  need  for 
mitigating  systems,  although  the 
resulting  loss  of  control  power  to 
equipment  would  require  resolution 
within  the  specified  time  period  of  the 
applicable  Technical  Specifications 
Action  Statement. 

In  addition  to  redundant  mitigation 
capability.  Catawba  is  provided  with  a 
manually  activated  SSF.  The  SSF  is  an 
independent  structure  with  its  own  ac 
and  dc  power  supplies,  instrumentation, 
and  reactor  coolant  makeup  pump. 
Upon  loss  of  normal  ac  or  dc  p>ower.  the 
SSF  can  be  used  to  remove  core  decay 
heat  and  provide  reactor  coolant  pump 
seal  protection  if  the  event  leads  to  the 
loss  of  all  plant-side  safety  systems.  The 
SSF  reduces  the  contribution  of  the  T14 
initiators  by  more  than  an  order  of 
magnitude,  resulting  in  a  total 
contribution  of  6.7E--08  per  reactoi^year, 
or  less  than  0.1  percent  to  the  total  core 
damage  fr<equency  (CDF). 

Using  a  T14  IE  frequency  of  5E-02  per 
year,  the  licensee  derived  a  total  CDF  of 
7.76E-05  per  year  in  the  Catawba  IPE. 
Applying  information  from  the  IEEE 
standard  for  cable  fault  frequency  to  the 
four  distribution  centers  lacking  full 
coordination,  which  is  a  subset  of  the 
T14  initiator,  reveals  that  the 
contribution  to  the  total  CDF  frxim  the 
loss  of  a  125-Vdc  load  distribution 
center  is  less  than  lE-09  per  reactor- 
year.  The  licensee  also  performed  a 
sensitivity  study  by  changing  the  T14  IE 
frequency  from  5E-02  per  year  to  1.0 
per  year.  The  total  CDF  changed  by  1.55 
percent  (i.e..  the  total  CDF  changed  from 
7.76E-05  per  year  to  7.88E-05  per  year). 


57922 


Federal  Register  /  Vol.  61.  No.  218  /  Friday.  November  8.  1996  /  Notices 


I'ho  sensitivity  .study  indicates  that  any 
incnuise  in  tho  CDF  from  a  lack  of 
breaker  coordination  would  be  small. 

HIH)  Vac  KPE  System 

As  previously  mentioned  in  this 
report,  the  licensees  breaker 
coordination  study  indicates  that  out  of 
1 1  MC:Cs  in  the  KPF  sy.stem.  only  1 
MCX;.  lEMXG.  is  uncoordinated.  This 
calculation,  however,  excluded  all  cable 
faults  from  the  6(K)-Vac  E\PE  system 
MCQs  to  the  first  cable  termination  on 
the  basis  that  the  otxnirrence  of  severe 
cable  faults  was  of  low  probability  The 
licensee  states  that  no  severe  cable 
faults  have  been  reported  in  its  seven 
nuclear  plants,  which  have  a  combined 
operational  experience  of  120  reactor- 
years.  On  the  basis  of  the  IEEE  Standard 
500-1984  data  of  4.8  failures  per  million 
hours  per  plant  for  power  cables,  the 
licensee  c:alculated  that  a  typical  plant 
with  18.5(X)  cables  had  a  probability  of 
a  cable  failure  of  2.3E-06  per  year  per 
cable,  and  the  probability  of  an  MCC 
loss  as  a  result  of  cable  failure  is  7E-05 
per  year  for  a  typical  MCC  with  30 
feeders. 

In  the  Catawba  PRA,  loss  of  a  600- Vac 
MCC  is  addressed  through  its  plant 
response  characteristics  (mission  time) 
because  the  loss  of  an  MCC  does  not 
cause  a  reactor  transient.  The  Catawba 
FRA  study  identified  a  probability  of 
loss  of  a  60O-Vac  MCC  as  1.5E-04  for 
a  24-hour  mission  time,  and  the 
contribution  of  cable  faults  to  this 
mission  time  as  5E-07.  Therefore,  the 
Catawba  PRA  indicates  that  cable  faults 
did  not  have  any  significant  impact  on 
the  overall  MCC  failure  probability 
calculated  in  the  PRA. 

The  licensee's  study  revealed  that  a 
loss  of  any  of  the  1 1  60O-Vac  EPE 
system  MCCs  would  not  directly  lead  to 
a  reactor  trip.  In  a  review  of  the  600-Vac 
EPE  system  MCC  loads,  the  staff  arrived 
at  the  same  conclusion.  Although'such 
an  MCC  loss  would  not  result  in  a 
reactor  transient,  it  would  render  one 
train  of  safety  systems  inoperable  and 
would  require  entry  into  applicable 
limiting  conditions  of  operation  defined 
in  the  Te<:hnical  Spet:ifications. 
However,  a  loss  of  any  MCC  would  only 
affect  one  train,  and  the  redundant  train 
would  be  available  for  accident 
mitigation. 

The  licensee  did  not  provide  an 
analysis  of  the  effect  of  SSF  availability 
on  the  CDF  from  the  loss  of  a  BOO- Vac 
MCC.  The  SSF  response  for  the  600-Vac 
EPE  system  is  expetJed  to  be  similar  to 
that  previously  explained  herein  for  the 
EPL  system. 

In  Calculation  CNC- 1535.00-00- 
0007.  enclosed  with  the  licensee's  letter 
of  December  29.  1994.  the  licensee 


indicated  that  on  the  basis  of  the 
Catawba  PRA.  the  MCC  lEMXG  had  a 
failure  probability  of  1.4E-04  for  a  24- 
hour  mission  time.  Within  this  MCC. 
only  one  breaker  feeding  a  control  room 
air-handling  unit  lacked  coordination 
with  its  upstream  breaker.  With  this 
uncoordinated  breaker,  the  MCC  failure 
rate  would  increase  by  1EM)6  for  a  24- 
hour  mission  time,  or  the  impact  would 
be  approximately  two  orders  of 
magnitude  less  than  the  total  MCC 
failure  probability.  The  licensee's 
sensitivity  study  provided  in 
Calculation  CNC-1 535.00-00-0007 
indicates  that  even  if  the  failure  rate  of 
the  uncoordinated  MCC  lEMXGwere 
increased  by  an  order  of  magnitude  from 
lE-06  to  lE-05.  the  resulting  failure 
probability  for  the  MCC  lEMXG  would 
increase  by  only  7.1  percent. 

On  the  basis  of  these  considerations, 
the  staff  concluded  that  the  lack  of 
breaker  coordination  in  the  EPE  system 
has  a  negligible  impact  on  the  MCC 
failure  probability  as  calculated  in  the 
Catawba  IPE. 

Full  circuit  breaker  coordination  is  a 
desirable  design  feature  for  ac  and  dc 
power  distribution  systems  in  a  nuclear 
plant  since  it  assists  in  minimizing 
equipment  losses  if  electrical  faults 
occur.  The  staff  has  reviewed  the 
licensee's  submittals  addressing  the  lack 
of  full  circuit  breaker  coordination 
within  the  125-Vdc  EPL  and  60G-Vac 
EPE  systems.  The  licensee's  circuit 
breaker  coordination  analysis  shows 
that  the  Catawba  EPL  and  EPE  systems 
lack  full  breaker  coordination.  However, 
the  faults  that  must  occur  to  cause  a  lack 
of  breaker  coordination  in  these  systems 
are  limited  by  type  and  location.  Such 
faults  have  a  low  probability  of 
occurrence  because  the  interlocking 
armored  cabling  is  unlikely  to  develop 
such  faults.  Further,  ongoing  measures, 
such  as  ground  fault  detection, 
incorporating  design  criteria  and 
practices,  and  strict  adherence  to 
modification  and  maintenance 
procedures,  tend  to  minimize  the 
likelihood  of  the  occurrence  of  faults 
within  the  EPL  and  EPE  systems  that 
would  result  in  miscoordinated 
breakers.  Plant  operational  experience 
and  IEEE  Standard  500-1984  data 
indicate  that  line-to-line  faults  are  of 
low  probability.  The  probability  of  a 
line-to- line  fault  is  2E-02  per  year  and 
the  probability  of  loss  of  a  125-Vdc 
distribution  center  is  lE-04  per  year.  In 
the  600-Vac  EPE  MCCs.  the  licensee  has 
never  experienced  any  severe  cable  fault 
in  120  reactor- years  of  operation  of  the 
seven  Duke  Power  nuclear  plants.  The 
IEEE  Standard  500-1984  data  indicate  a 
probability  of  a  cable  failure  of  4.2E-02 
per  year  and  a  corresponding 


probability  of  a  loss  of  an  MCC  resulting 
from  cable  failure  of  7E-05  per  year. 
These  results  further  support 
assumptions  used  in  the  licensee's 
breaker  coordination  analysis.  However, 
in  the  unlikely  event  that  such  faults 
should  occur  in  an  EPL  or  EPE  system 
train,  a  redundant  and  separate  train  is 
provided  to  perform  the  safety  function. 

The  Catawba  SSF  reduces  the  impact 
on  CDF  of  a  loss  of  either  one  of  two 
125-Vdc  distribution  centers  by  more 
than  an  order  of  magnitude.  Similar 
results  would  be  expected  for  the  600- 
Vac  EPE  MCCs.  In  addition,  a 
calculation  by  the  licensee  indicates 
that  increasing  the  Tl4  IE  frequency 
from  5E-02  per  year  to  1.0  per  year 
would  increase  the  total  CDF  by  1.55 
percent  from  7.76E-06  per  year  to 
7.88E-05  per  year.  A  similar  calculation 
for  the  600-Vac  MCCs  indicates  that 
with  lack  of  breaker  coordination,  the 
failure  probability  of  the  worst-case 
MCC  would  rise  from  1.4E-04  per  24- 
hour  mission  time  by  lE-06  per  24-hour 
mission  time.  The  licensee's  sensitivity 
study  indicates  that  when  the  failure 
rate  of  the  worst -case  uncoordinated 
MCC  was  increased  from  lE-06  to  lE- 
05,  the  resulting  failure  probability  of 
the  MCC  would  increase  by  7.1  percent. 
Thus,  the  lack  of  circuit  breaker 
coordination  in  the  Catawba  125-Vdc 
EPL  and  600-Vac  EPE  systems  has  a 
negligible  impact  on  the  CDF. 

On  the  basis  of  this  information,  the 
staff  concludes  that  the  licensee  has 
documented  adequate  technical 
justification  for  the  lack  of  breaker 
coordination  in  the  Catawba  125-Vdc 
EPL  and  the  600-Vac  EPE  systems. 
Accordingly,  the  staff  concludes  that 
there  is  no  basis  to  suspend  the  Catawba 
operating  licenses.  The  staff  will  pursue 
separately  the  requirement  for  the 
licensee  to  bring  the  FSAR  into 
conformance  with  the  as-built  plant. 

Lack  of  Protective  Device  Coordination 
at  Other  Nuclear  Planta 

As  previously  indicated  in  the 
introduction  section  of  this  Decision, 
the  Petitioner  submitted  an  addendum 
to  his  Petition  on  May  1, 1996.  This 
addendum  included  a  list  of  14  cases, 
involving  9  other  nuclear  power  plants, 
in  which  lack  of  protective  device 
coordination  was  identified  as  a  concern 
by  EDSFI  teams.  These  14  cases  were 
addressed  by  way  of  the  NRC's 
inspection  report  item  closeout  process. 
As  documented  in  the  publicly  available 
closeout  inspection  reports,  these  cases 
were  resolved  by  (1)  additional 
calculations  and  analyses  showing  that 
protective  device  coordination  exists, 
and/or  (2)  plant  hardware  modifications 
such  as  replacement  circuit  breakers  or 
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fuses.  The  following  list  identifies  each 
of  these  14  cases  by  an  EDSFI  inspection 


follow-up  item  (IF!)  number  and  the 
publicly  available  inspection  report  in 


which  the  lack  of  protective  device 
coordination  issue  was  closed  out 


Plant  name 


EOSFIIRNo. 


Report  date 


Closeout  inspeo- 
lion  report 


nepon  One 


1 .  Oyster  Creek  

2.  Nine  Mile  Point  1 

3.  Nine  Mile  Point  1 

4.  Nine  Mite  Point  1 

5.  Nine  Mile  Point  1 

6.  Dresden 

7.  Quad  Cities 

8.  Quad  Cities 

9.  Quad  Cities 

10.  Hatch  

II.McGuire 

12.  Fort  Calhoun  .... 

13.  WNP2  

14.  Beaver  Valley  2 


219/92-80-11 

220«1-80-07 

220/91-80-07A 

220/91-60-078 

220/91-80-07C 

237/91-201-06 

254/9101 1-09A 

254/9101 1-9B 

254/9101 1-9C 

321/91-202-07 

369/91-0»-O1 

285/91-01-03 

397/92-01-20 

412«1-«0-02 


7/9/92 
1/1(V92 
1/1  (V92 
1/1(V92 
1/1(V92 
9/20/91 
6/24/91 
6/24/91 
6/24/91 
8/22/91 
2/19/91 
5/20/91 
5/5/92 
4/1/92 


94-01 
94-20 
94-20 
94-20 
94-20 
92-21 
94-26 
94-26 
94-26 
93-19 
94-20 
92-30 
93-16 
93-27 


3/10/94 

11/4/94 

11/4/94 

11/4/94 

11/4/94 

1Qf8/S2 

12/5/94 

12/5/94 

12/5/94 

11/2/93 

10/12/94 

12/31/92 

6/4/93 

1/24/94 


in.  Conclusion 

The  institution  of  proceedings  in 
response  to  a  request  pursuant  to  10 
CFR  2.206  is  appropriate  only  when 
substantial  health  and  safety  issues  have 
been  raised.  See  Consolidated  Edison 
Co.  of  New  York  (Indian  Point,  Units  1, 
2.  and  3),  CLI-75-a.  2  NRC  173, 176 
(1975),  and  Washington  Public  Power 
Supply  System  (WPPSS  Nuclear  Project 
No.  2).  DD-84-7, 19  NRC  899,  923 
(1984).  This  standard  has  been  applied 
-to  the  concerns  raised  by  the  Petitioner 
to  determine  if  the  action  he  requested 
is  warranted,  and  the  NRC  staff  finds  no 
basis  for  taking  such  actions.  Rather,  as 
previously  explained  herein,  the  NRC 
staff  believes  that  the  Petitioner  has  not 
raised  any  substantial  health  and  safety 
issues.  Accordingly,  the  Petitioner's 
request  for  action  pursuant  to  10  CFR 
2.206.  as  specifically  stated  in  his  letter 
of  February  13, 1996,  and  supplemented 
by  a  letter  dated  May  1, 1996,  is  denied. 

A  copy  of  this  Director's  Decision  will 
be  filed  with  the  Secretary  of  the 
Commission  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c).  This  Decision  will  become  the 
final  action  of  the  Commission  25  days 
after  issuance  unless  the  Commission, 
on  its  own  motion,  institutes  review  of 
the  E)ecision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 

Regulation. 

jFR  Doc.  96-28736  Filed  11-7-96;  8:45  am] 
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[Doclwt  Na  50-245,  Lteenae  Na  DPfl-21] 

Northeast  Utilities,  Millstone  Nuclear 
Powar  Station,  Unit  1 ;  Issuance  of 
Director's  Dscision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the  Acting 
EHrector,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  December  30, 1994, 
by  Mr.  Anthony  J.  Ross  (Petition  for 
action  under  10  CFR  2.206).  The 
Petition  pertains  to  Millstone  Nuclear 
Power  Station,  Unit  1. 

In  the  Petition,  the  Petitioner  asserted 
that  (1)  the  licensee  does  not  adequately 
control  work  and  procedure  compliance 
at  Millstone,  as  evidenced  by  the  use  of 
standard  commercial-grade  lugs  in  a  gas 
turbine  fuel  forwarding  pump' and 
motor  that  are  quality  assurance  (QA) 
subsystems  of  the  emei^ncy  gas  turbine 
generator  and  which  had  apparently 
been  crimped  using  diagonal  pliers; 
improper  Raychem  splices,  cable  bend 
radius,  and  connections  in  the 
connection  boxes  of  major  safiety-related 
QA  equipment;  and  installation  of  non- 
QA  lugs  and  improperly  performed 
crimping  in  fire  protection  QA 
emergency  lights  and  (2)  the  Petitioner 
was  subjected  to  ridicule  by  the  gas 
turbine  system  engineer  for  raising 
concerns  regarding  the  lugs  on  the  gas 
turbine  fuel  forwarding  pump  and 
motor.  The  Petitioner  requested  that  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  (1)  "force"  Northeast  UtiliUes 
(NU)  to  review  all  existing  work  orders 
for  the  past  10  or  12  years,  with  NRC 
oversight,  to  ensure  that  quality 
assurance  motor  and  connection  work 
does  not  have  certain  deficiencies;  (2) 
assess  a  Severity  Level  I  violation 
against  NU  and  its  managers  for 
apparent  violations  of  10  CFR  50.7  and 
a  Severity  Level  III  violation  against  a 
gas  turbine  system  engineer  at  Millstone 


for  his  apparent  violation  of  10  CFR  50.7 
and  NU's  "Code  of  Conduct  and 
Ethics;"  and  (3)  institute  sanctions 
against  the  system  engineer  and  NU  and 
its  managers  for  engaging  in  deliberate 
misconduct  in  violation  of  10  CFR  50.5. 

The  Acting  Director  of  the  Office  of 
r^Juclear  Reactor  Regulation  has 
determined  to  deny  the  Petition.  The 
reasons  for  this  denial  are  explained  in 
the  "Director's  Decision  Pursuant  to  10 
CFR  2.206  "  (DD-96-17),  the  complete 
text  of  which  follows  this  notice  and  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  JMorwich, 
Connecticut,  and  at  the  temporary  local 
public  document  room  located  at  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford. 
Connecticut. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  in  that  time. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

IDD-96-171 
I.  Introduction 

On  December  30,  1994,  Mr.  Anthony 
J.  Ross  (Petitioner)  filed  a  Petition  with 
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the  Executive  Director  for  Operations  of 
the  Nuclear  Regulatory  Commission 
(NRC)  pursuant  to  Section  2.206  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR  2.206).  In  the  Petition,  the 
Petitioner  asserted  that  (1)  inadequate 
work  control  and  procedure  compliance 
exist  at  Millstone  Unit  1,  as  evidenced 
by  the  use  of  standard  commercial-grade 
lugs  in  a  gas  turbine  fuel  forwarding 
pump  and  motor  that  are 'quality 
assurance  (QA) '  subsystems  of  the 
emergency  gas  turbine  generator  and 
which  had  apparently  been  crimped 
using  diagonal  pliers;  improper 
Raychem  splices,  cable  bend  radius,  and 
connections  in  the  connection  boxes  of 
major  safety-related  QA  equipment:  and 
non-QA  lugs  installed,  and  improperly 
performed  crimping,  in  fire  protection 
quality  assurance  (FPQA)  emergency 
lights,  and  (2)  he  had  been  subjected  to 
ridicule  by  the  gas  turbine  system 
engineer  for  raising  concerns  regarding 
the  lugs  on  the  gas  turbine  fuel 
forwarding  pump  and  motor  and  that     ^ 
the  system  engineer  willfully  violated 
10  CFR  50.5  and  50.7. 

The  Petitioner  requested  that  the  NRC 

(1)  require  Northeast  Utilities  (NU)  to 
review  all  existing  work  orders  for  the 
past  10  or  12  years,  with  NRC  oversight, 
to  ensure  that  QA  motor  and  connection 
work  does  not  have  certain  deficiencies: 

(2)  assess  a  Severity  Level  I  violation 
against  NU  and  its  managers  for 
apparent  violations  of  10  CFR  50.7  and 
a  Severity  Level  III  violation  against  the 
gas  turbine  system  engineer  at  Millstone 
for  his  apparent  violation  of  10  CFR  50.7 
and  NU's  "Code  of  Conduct  and 
Ethics;"  and  (3)  institute  sanctions 
against  the  system  engineer  and  NU  and 
its  managers  for  engaging  in  deliberate 
misconduct  in  violation  of  10  CFR  50.5. 

By  letter  dated  February  23,  1995,  the 
NRC  informed  the  Petitioner  that  the 
Petition  had  been  referred  to  the  Office 
of  Nuclear  Reactor  Regulation  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  NRC  also  informed  the 
Petitioner  that  the  staff  would  take 
appropriate  ai:tion  within  a  reasonable 
time  regarding  the  specific  concerns 
raised  in  the  Petition.  On  the  basis  of  a 
review  of  the  issues  raised  by  the 
Petitioner  as  discussed  below.  I  have 
concluded  that  the  actions  sought  by  the 
Petitioner  are  not  warranted. 


'  Quality  Assurance  comprises  those  quality 
assurance  actions  r«l8te<i  to  the  physical 
characteri.slics  of  a  material,  structure.  com[x>nenl. 
or  system  which  provide  a  means  to  control  the 
quality  of  the  material,  stnicture,  component,  or 
system  to  predetermined  requirements 


ILDiacvHion 

A.  Inadequate  Work  Control  and 
Procedural  Compliance  Issues 

The  issues  raised  by  the  Petitioner 
regarding  the  improper  crimping  and 
use  of  commercial  grade  lugs  in  the  gas 
turbine  fuel  forwarding  pump  and 
motor,  improper  Raychem  splices,  cable 
bend  radius,  and  connection  issues,  and 
improper  crimping  and  use  of  non-QA 
lugs  in  emergency  lighting,  have  been 
addressed  in  correspondence  between 
the  NRC  and  NNECO.  and  have  been  the 
subject  of  evaluations  by  NNECO  and  an 
NRC  inspection.  Specifically,  by  letters 
dated  December  5  and  28,  1994.  and 
February  14. 1995.  and  during  a  phone 
conversation  on  December  IS.  1994,  the 
NRC  raised  these  issues  and  requested 
NNECO  to  submit  wnitten  responses.  By 
lettera  dated  March  6  and  April  26. 
1995.  NNECO  responded  to  these 
requests  and  submitted  information 
regarding  its  evaluation  of  these  issues. 
On  May  15  through  June  21.  1995.  the 
NRC  conducted  a  special  safety 
inspection,  which  focused  on  these  and 
other  maintenance  issues.  The 
inspection  findings  are  contained  in 
Inspection  Report  (IR)  50-245/95-22. 
50-336/95-22.  50-423/95-22  (IR  95- 
22).  dated  July  21. 1995.  Finally. 
NNECO  provided  further  information 
regarding  these  issues  in  its  August  31. 
1995.  response  to  the  Petition.  A  broad 
summary  of  the  resolution  of  these 
issues  is  set  forth  below. 

1.  Gas  Turbine  Fuel  Forwarding  Pump 
and  Motor  Issues 

The  Petitioner  asserts  that  the  licensee 
inadequately  controls  work  and 
procedural  compliance  at  Millstone,  as 
evidenced  by  the  use  of  standard 
commercial-grade  lugs  (instead  of  QA 
lugs)  in  a  gas  turbine  fuel  forwarding 
pump  and  motor  that  are  QA 
subsystems  of  the  emergency  gas  turbine 
generator  and  which  the  Petitioner 
asserts  had  been  crimped  with  diagonal 
pliers  (instead  of  the  proper  crimping 
tool).  In  its  response  to  the  Petition 
dated  August  31.  1995.  NNECO  stated 
that,  when  the  supervisor  examined  the 
lugs  in  question,  he  concluded  that 
although  the  lugs  were  somewhat 
discolored  as  a  result  of  age,  and  may 
have  had  an  indented  crimp,  they 
appeared  to  the  supervisor  to  be  the 
type  of  lug  that  had  been  installed  in  the 
1971-1972  time-frame,  when  no 
procedures  were  in  place  with  respect  to 
the  type  of  lug  required  or  the  method 
of  crimping.  NNECO  further  stated  that 
these  lugs  are  considered  acceptable 
where  they  have  already  been  installed 
(i.e.,  meet  original  electrical  standards); 
however,  when  maintenance  is 


performed  requiring  re-lugging,  the  lugs 
are  upgraded  and  installed  in 
accoitlanca  with  current  procedures. 
NNECO  further  stated  mat  the  fact 
that  the  lugs  in  question  were 
commercial  grade  and  may  have  been 
crimped  with  diagonal  pliere  is  not 
indicative  of  a  work  control  or 

[irocedural  compliance  problem.  The 
ugs  appeared  to  the  NNEOO  supervisor 
to  be  tne  type  of  liig  that  had  been 
installed  at  or  near  the  time  of  initial 
plant  start-up  in  accordance  with  the 
appropriate  electrical  standards  that 
existed  at  that  time.  Moreover,  onoe  the 
concern  was  raised  about  the  proper 
type  and  crimping  of  the  lugs  by  the 
Petitioner.  NNECO  took  prompt  action 
by  initiating  a  work  order  to  replace  all 
the  lugs. 

The  NRC  staff  discussed  the  issue  of 
defiscUve  lugs  with  the  maintenance 
department  manager  and  the  worker 
who  replaced  the  lugs  during  the  special 
safety  inspection.  Neither  individual 
could  remember  the  work  in  detail  but 
stated  that  to  ensure  reliability,  the  lugs 
were  replaced. 

Basea  on  NNECXD's  conclusion  that  (1) 
the  lugs  in  question  had  been  installed 
in  the  1971-1972  time-frame  when  no 
procedures  were  in  place  with  respect  to 
the  type  of  lug  required  or  the  method 
of  crimping.  (2)  these  lugs  are 
considered  acceptable  where  installed, 
and  based  on  NNECO's  prompt  action  to 
initiate  a  work  order  and  replace  all  the 
lugs,  the  NRC  concludes  that  this  issue 
does  not  indicate  an  inadequate  work 
control  or  procedural  compliance 
problem. 

2.  Improper  Raychem  Splices,  Cable 
Bend  Radius,  and  Connection  Issues 

The  Petitioner  asserts  that  the  licensee 
is  inadequately  controlling  work  and 
procedural  compliance  at  Millstone,  as 
evidenced  by  improper  Raychem 
splices,  cable  bend  radius,  and 
connections  in  the  connection  boxes  of 
major  safety-related  QA  equipment  (low 
pressure  coolant  injection  (LPQ)  and 
core  spray  (CS)  pumps).  In  its  letter 
dated  April  26. 1995,  NNECO  informed 
the  NRC  that  an  operability 
determination  had  been  completed  on 
the  issue  of  the  Raychem  splice 
installation,  and  whether  Raychem 
splice  bend  radii  on  the  LPCI  and  CS 
pumps  were  less  than  the  recommended 
limits  (five  times  the  Raychem 
diameter).  The  operability 
determination  concluded  that  the  motor 
splices  were  operable  and  that  an 
immediate  inspection  to  verify  bend 
radii  was  not  warranted.  In  addition. 
NNECO  stated  that  50  percent  of  the 
Raychem  splices  on  the  LPQ  and  CS 
pump  motors  had  been  inspected  at  that 
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time  with  no  problems  identified.  In  its 
followup  letter  dated  August  31, 1995. 
NNECO  stated  that  a  visual  inspection 
of  all  the  LPQ  and  CS  pump  motors  had 
been  completed  and  none  of  the 
connections  exceeded  the  minimum 
bend  radius.  Further,  NNECO  did  not 
identify  any  discrepancies  in  the 
cormection  boxes  for  the  LPQ  and  CS 
pump  motors.  NNECO's  evaluations 
validated  the  determination  that  the 
splices  are  operable.^ 

As  a  result  of  its  evaluation  of 
NNECO's  response  and  supporting 
documentation  and  its  independent 
verification  of  two  of  the  pump  motors 
in  question,  the  NRC  found  NNECO's 
response  acceptable  and  that  no  further 
NRC  review  was  needed.  Therefore,  the 
NRC  staff  concludes  that  the  Raychem 
splices,  cable  bend  radius,  and  the 
connections  in  the  connection  boxes  of 
major  safety-related  equipment  (LPQ 
and  CS  motors)  are  acceptable. 

3.  Emergency  Lighting  Issue 

The  Petitioner  asserts  that  the  licensee 
does  not  adequately  control  work  and 
procedure  compliance  at  Millstone,  as 
evidenced  by  non-QA  lugs  and 
improperly  performed  crimping  in 
FPQA  emergency  lights.  The  NRC  staff 
requested  NNECXD  to  review  the  use  of 
improper  lugs  for  emergency  lighting  at 
Millstone  Unit  1.  Specifically,  the  NRC 
requested  NNECO  to  review  the  concern 
that  all  four  lugs  on  emergency  light 
unit  (ELU)  l-ELU-21  had  Thomas  and 
Belts  lugs  (non-QA)  rather  than  the 
required  QA  AMP  lugs,  and  all  four  lugs 
were  not  crimped  properly.  In  addition, 
the  NRC  staff  asked  NNECO  to  review 
the  concern  that  one  lug  on  the 
emergency  light  l-ELU-29  was  a 
Thomas  and  Belts  lug  and  that  three  of 
the  four  lugs  were  not  properly  crimped. 

NNECO  responded  tnat  a  review  oT 
the  revision  history  for  Procedure  MP 
790.2.  "Emergency  Light  Inspection," 
determined  that  the  procedure  made  no 
reference  to  a  specific  lug  prior  to  April 
1993.  NNECO  stated  that  because  the 
safety  classification  of  these  ELUs  is 
FPQA.  the  lugs  utilized  in  the  ELUs 
must  be  FPQA.  NNECO  noted  that 
Thomas  and  Betts  lugs  are  only  stocked 
as  FPQA. 


'  In  addition,  NNECX)  (1)  performed  a  review  of 
all  the  work  orders  for  the  current  Raychem  splice 
installation  and  verified  that  the  procedure 
specified  that  a  minimum  bend  radius  of  five  times 
the  Raychem  diameter  not  be  exceeded,  (2)  verified 
that  the  training  the  electricians  receive  on 
Raychem  splices  discusses  the  requirement  of  not 
exceeding  five  times  the  minimum  bend  radius,  and 
(3)  requested  that  Raychem  determine  what  the 
consequences  of  exceeding  the  minimum  bend 
radius  would  be.  The  results  of  the  Raychem  testing 
showed  that  even  if  one  or  more  splices  exceeded 
the  minimum  bend  radius,  a  tighter  bend  radius 
was  acceptable. 


NNECO  stated  further  that  an 
evaluation  was  performed  to  determine 
the  consequences  of  Thomas  and  Betta 
lugs  in  lieu  of  AMP  lugs  and  to 
determine  if  all  lug  crimps  on  l-ELU- 
21  and  29  were  adequate.  Additionally, 
NNECO's  evaluation  verified  the  ability 
of  l-ELU-21  and  29  to  perform  their 
design  function.  NNECO  has 
determined  that  the  lug  manufacturer  is 
not  a  critical  issue  as  long  as  the  lug  is 
compatible  with  the  battery  terminal 
and  the  wire  used.  In  this  case,  the 
Thomas  and  Betta  lug  is  similar  to  the 
AMP  lug,  and  both  lugs  are  compatible 
with  the  battery  terminals  and  wire 
used.  A  compatibUity  study  has  been 
completed  and  documented  in  a 
Replacement  Item  Evaluation  (RIE). 

NNECO  performed  a  review  of 
previous  ELU  surveillances  to 
determine  whether  a  degraded 
condition  had  been  observed  for  the 
battery  terminal  lugs  in  these  ELUs;  this 
review  did  not  reveal  any  degraded 
conditions.  The  Millstone  Unit  1 
Engineering  Department  inspected  the 
crimping  of  the  battery  terminations, 
and  ihe  eight  crimps  were  found  to  be 
adequate.  Although  all  battery 
termination  lugs  are  insulated  on  these 
ELUs,  one  splice  on  l-ELU-29  appeared 
to  be  crimped  by  a  die  for  noninsulated 
lugs.  However,  this  crimp  did  not  affect 
operability  of  the  ELU  since  a  high- 
resistance  connection  was  not  present, 
and  the  insulation  was  not  damaged. 
Satisfactory  completion  of  a  battery 
discharge  test  confirmed  the  adequacy 
of  the  crimps.  Nonetheless,  the  lug  that 
appeared  to  be  crimped  by  a  die  for 
noninsulated  lugs  on  l-ELU-29  has 
been  replaced. 

During  its  special  inspection,  the  NRC 
staff  reviewed  the  concern  about 
emergency  lighting  lugs  and  NNECO's 
process  for  lug  replacement.  The  NRC 
staff  verified  that  specific  lugs  were  not 
called  for  in  earlier  versions  of  the  lug 
replacement  procedure  and,  therefore, 
as  long  as  the  lug  was  compatible  and 
classified  as  FPQA,  it  could  be  used. 
Since  Thomas  and  Betts  lugs  are  stocked 
as  FPQA  and  are  compatible,  they  could 
have  been  used  in  ELUs.  In  addition, 
since  AMP  lugs  are  stocked  as  non-QA, 
the  plant  staff  would  have  had  to  fill  out 
Form  SF  486,  "Upgrading  FPQA  Parts," 
to  justify  the  upgrade  of  the  lugs  to 
FPQA  standards. 

The  NRC  staff  reviewed  an  example  of 
a  lug  changeou.  with  an  AMP  lug  and 
verified  that  Form  SF  486  was  included 
in  the  package  to  properly  document  the 
upgrade. 

The  NRC  staff  reviewed  the  RIE  form 
that  documented  the  acceptability  of 
Thomas  and  Betts  lugs  as  an  alternate 
for  AMP  lugs.  The  RIE  indicated  that  the 


Thomas  and  Betta  lugs  are  acceptable  as 
an  alternate  item  and  that  they  will  not 
degrade  or  compromise  the  original 
design  basis.  The  NRC  staff  found  the 
RIE  to  be  properly  documented  and 
adequate.  The  NRC  staff  reviewed 
prooedure  MP  790.2,  which  was  revised 
on  April  12, 1995,  and  now  requires  that 
AMP  lugs  be  used  or  an  equivalent  as 
evaluated  and  indicated  by  an  RIE. 
Since  an  RIE  has  been  completed 
documenting  Thomas  and  Betts  lugs  as 
an  alternative,  they  are  acceptable.  The 
NRC  staff  found  the  procedure  adequate 
and  also  verified  that  the  one 
questionable  lug  on  l-ELU-29  was 
replaced.  The  NRC  staff  concluded  that 
the  lugs  on  l-ELU-21  and  29  were 
adequately  designed  and  qualified  and 
that  the  ELUs  were  fully  operable. 

Based  on  NRC's  findings  that  (1)  the 
use  of  standard  commercial-grade  lugs 
in  a  gas  turbine  fuel  forwarding  pump 
and  motor  that  are  QA  subsystems  of  the 
emergency  gas  turbine  generator  and 
which  had  apparently  been  crimped 
with  diagonal  pliers  does  not  constitute 
an  inadequate  work  control  or 
procedural  compliance  problem;  (2)  the 
Raychem  splices,  cable  bend  radius,  and 
the  connections  in  the  connection  boxes 
of  major  safety-related  equipment  (LPQ 
and  CS  motors)  are  operable;  and  (3)  the 
lugs  on  l-ELU-21  and  29  were 
adequately  designed  and  qualified  and 
the  ELUs  were  fully  operable,  the  NRC 
staff  has  determined  that  the  licensee 
adequately  controls  work  and  procedure 
compliance  within  these  areas  at 
Millstone.  Therefore,  the  Petitioner's 
request  to  require  NU  to  review  all 
existing  work  orders  for  the  past  10  or 
12  years,  with  NRC  oversight,  to  ensure 
that  QA  motor  and  connection  work 
does  not  have  certain  deficiencies,  is  not 
warranted. 

B.  Harassment  and  Intimidation  Issue 

The  Petitioner  alleges  that  he  was 
ridiculed  by  the  gas  turbine  system 
engineer  for  raising  safety  concerns 
regarding  the  lugs  on  the  gas  turbine 
fuel  forwarding  pump  and  motor  and 
that  the  system  engineer  willfully 
violated  10  CFR  50.5  and  50.7.  In 
addition,  the  Petitioner  alleges  that  NU 
and  its  managers  violated  10  CFR  50.5 
and  50.7  and  NU's  "Code  of  Conduct 
and  Ethics." 

As  indicated  in  a  letter  to  the 
Petitioner  dated  November  28. 1995. 
from  the  Deputy  Executive  Director  for 
Nuclear  Reactor  Regulation,  Regional 
Operations  and  Research,  the  Petitioner 
has  raised  several  complaints  since  1993 
with  the  NRC  or  the  Department  of 
Labor  (DOL)  concerning  harassment, 
intimidation,  or  discrimination  by 
individuals  at  NU  because  the  Petitioner 


57926 


Federal  Regiiter  /  Vol.  61,  No.  218  /  Friday.  November  8,  1996  /  Notices 


raised  safety  concerns  to  NU  or  the 
NRC.  A«  explained  in  the  letter,  the 
NRC  conducted  investigations  into  some 
of  the  harassment  and  intimidation 
allegations  that  the  Petitioner  had 
raised.  The  NRC  did  not  substantiate 
that  the  Petitioner  suffered 
discrimination  for  raising  safety 
concerns.  Further,  of  the  complaints  of 
harassment  and  intimidation  that  the 
Petitioner  raised  that  were  investigated 
by  the  DOL,  none  have  been 
substantiated. 

The  staff  has,  in  addition,  reviewed 
the  Petitioner's  remaining  allegations  of 
harassment  and  intimidation,  including 
those  in  the  Petition,  and  has  concluded 
that  they  do  not  present  sufficient 
information  warranting  further 
investigatory  effort.  Accordingly,  absent 
a  finding  of  discrimination  by  the 
Secretary  of  Labor  or  an  Administrative 
Law  Judge  on  any  pending  complaints, 
or  significant  new  evidence  from  the 
Petitioner  that  would  support  the 
allegations  that  NU  has  harassed, 
intimidated,  or  discriminated  against 
him.  the  NRC  staff  plans  no  further 
followup  of  the  harassment  and 
intimidation  complaints.  Based  on  the 
above,  no  further  action  is  warranted. 

ni.  Concliuion 

The  licensee  evaluated  the  technical 
issues  and  provided  the  results  to  the 
staff  for  review.  The  staff  also  conducted 
inspections  to  independently  determine 
if  the  licensee's  conclusions  and 
corrective  actions  were  acceptable.  As 
explained  above,  none  of  the  technical 
issues  reflect  a  lack  of  procedural 
compliance  or  warrant  additional  action 
by  the  staff.  Also,  as  explained  above, 
the  Petitioner's  assertion  of  harassment 
and  intimidation  does  not  warrant  any 
action. 

'  On  the  basis  of  the  above  assessment, 
I  have  concluded  that  no  issues  have 
been  raised  regarding  Millstone  Unit  1 
that  would  require  initiation  of 
enforcement  action.  Therefore,  no 
enforcement  action  is  being  taken  in  this 
matter. 

The  Petitioner's  request  for  action 
pursuant  to  10  CFR  2.2D6  is  denied.  As 
provided  in  10  CFR  2.206(c).  a  copy  of 
this  Decision  will  be  filed  with  the 
Secretary  of  the  Commission  for  the 
Commission's  review.  This  Decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
in  that  time. 

Dated  at  Rockville,  Maryland,  this  3l8t  day 
of  October  1996. 


For  the  Nuclear  Regulatory  Comminion. 
AsfcakCThMUai. 

Acting  Dinctor.  Offke  (^Nuclear  Raocior 
RaguktUon. 
IFR  Doc.  96-28741  Filed  11-7-96;  8:45  am] 


Notioe  Of  leeuwioe  and  AvMebNIty  Of 
NUREO-15e7  Standvd 
for  Spent  Fuel  Dry  Storage 

The  United  States  Nuclear  Regulatory 
Commission  has  issued  a  draft  report 
NUREG-1567  entitled  "Standard 
Review  Plan  for  Spent  Fuel  Dry  Storage 
Facilities."  for  review  and  comment. 

The  Standard  Review  Plan  for  Spent 
Fuel  Dry  Storage  Facilities  (FSRP)  is 
prepared  for  the  guidance  of  staff 
reviewers  in  the  Spent  Fuel  Pro)ect 
Office  in  performing  safety  reviews  of 
license  applications  for  installations  for 
dry  storage  of  nuclear  materials  under 
Title  10  Code  of  Federal  Regulations. 
Chapter  1.  Part  72  (10  CFR  72).  The 
principal  purpose  of  the  FSRP  is  to 
assure  the  quality  and  uniformity  of 
staff  safety  reviews.  It  is  also  the  intent 
of  this  plan  to  make  information  about 
regulatory  matters  widely  available  and 
to  improve  communications  between 
the  NKC.  interested  members  of  the 
public,  and  the  nuclear  power  industry, 
thereby  increasing  understanding  of  the 
review  process,  liie  FSRP  also  defiiras 
a  basis  for  evaluating  modifications  of 
the  review  process  in  the  future. 

Draft  NUKEG-1567  is  available  for 
inspection  and  copying  for  a  fiae  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW  (Lower  Level),  Washington. 
D.C.  20S5S-0001.  A  free  copy  of  Draft 
NUREG-1567  may  be  requested  by 
«vriting  to  Distribution  Services. 
Printing  and  Mail  Services  Branch. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555-0001. 

Comments  on  all  aspects  of  this  draft 
docimient  are  welcome  and  will  be 
considered  and  incorporated  into  the 
FSRP.  as  appropriate.  Furthermore, 
since  the  staff  is  considering  altmnatives 
to  the  seismic  requirements  in  §  72.102, 
for  ISFSIs.  comments  are  particularly 
invited  on  Sections  2.4.6  and  2.5.6.  It  is 
requested  that  comments  be  submitted 
using  the  form  (or  a  photocopy  thereof) 
contained  in  Appendix  E.  Comments  on 
draft  NUREG-1567  should  be  submitted 
by  March  1. 1997.  The  FSRP  is 
scheduled  for  publication  as  an  NRC 
NUREG  document  in  1997. 

A  separate  Standard  Review  Plan  for 
Dry  Cask  Storage  Systems  (DCSRP)  was 
issued  for  public  comment  in  February 
1996  as  draft  NUREG  1536.  The  DCSRP 
is  scheduled  to  be  published  as  an  NRC 


NUREG  docimient  in  January  1997.  To 
ensure  consistency  between  the  two 
standard  review  plans  (SRPs). 
comments  on  8ec:tions  common  to  both 
SRPs  will  be  considered  and 
incorporated,  as  appropriate,  in  both 
NUREGs. 

Mail  comments  to:  Chief.  Rules 
Review  and  Directives  Branch.  ENvision 
of  Freedom  of  Infbrmatidn  and 
Publication  Services,  Mail  Stop  T-6 
DS9,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555- 
0001.  Comments  may  be  hand-delivered 
to  11545  Rockville  Pike.  Rockville, 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.,  on  Federal  workdays. 

Conunents  may  also  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or  later) 
containing  information  requested  in 
Appendix  E.  by  calling  the  NRC 
Electronic  Bulletin  Board  on 
FEDWORLD.  The  bulletin  board  may  be 
accessed  using  a  personal  computer,  a 
modem,  and  one  of  the  coipmonly 
available  communications  software 
packages,  or  directly  via  Internet. 

If  using  a  persond  computer  and 
modem,  the  NRC  subsystem  on 
FEDWORLD  can  be  accessed  directly  by 
dialing  the  toll-free  number.  1-800- 
303-9672.  Communication  software 
parametere  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8.  and  stop 
bits  to  1  (N.8.1).  Using  ANSI  terminal 
emulation,  the  NRC  NUREG  and  Reg 
Guide  Comments  subsystem  can  then  be 
accessed  by  selecting  the  "NRC  Rules 
Menu"  option  from  the  "NRC  Mail 
Menu."  Fot  further  information  about 
options  available  for  NRC  at 
FEDWORLD.  consult  the  "Help/ 
Information  Canter"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FEDWORLD  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FEDWORLD 
can  also  be  accewed  by  a  direct  dial 
phone  number  for  the  main  FEDWORLD 
BBS:  703-321-3339;  Tebiet  via  Internet: 
fedworld.gov  (192.239.92.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fBdworld.gov  (192.239.92.205);  and 
Worid  Web  using:  http:// 
www.f9dw0rld.gov  (this  is  the  Uniform 
Resouioe  Locator  (URL)). 

If  using  a  method  other  than  the  toll- 
free  number  to  contact  FEDWORLD,  the 
NRC  subsystem  will  be  accessed  from 
the  main  FEDWORLD  menu  by  selecting 
the  "Regulatory.  Government 
Administration  and  State  Systems."  the 
selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
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Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  can  also  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FEDWORLD  command  line.  If  you 
access  NRC  from  FEDWORLD's  main 
menu,  you  may  return  to  FEDWORLD 
by  selecting  the  "Return  to 
FEDWORLD"  option  from  the  NRC 
Online  Main  Menu.  However,  if  you 
access  NRC  at  FEDWORLD  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  will 
not  have  access  to  the  main  FEDWORLD 
system.  

If  you  contact  FEDWORLD  using 
Telnet,  you  will  see  the  NRC  area  and 
menus,  including  the  Rules  menu. 
Although  you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FEDWORLD  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectmy,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FEDWORLD  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP  that  mode  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  Menu.  For  more 
infcnmation  on  NRC  bulletin  boards, 
call  Mr.  Arthur  Etevis,  Systems 


Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  telephone 
(301)  415-5780;  E-mail  AXD3enrc.gov. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  October  1996. 

For  the  Nuclear  Regulatory  Commission. 
Susan  Frant  Shankman. 
Chief,  Transportation  Safety  and  Inspection 
Branch.  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  96-28738  Filed  11-7-96;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

summary:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
Collection 

Repayment  of  Debt:  OMB  3220-0169. 

When  the  Railroad  Retirement  Board 
(RRB)  determines  that  an  overpayment 
of  Railroad  Retirement  Act  (RRA) 
benefits  has  occurred,  it  initiates  prompt 
action  to  notify  the  annuitant  of  the 
overpayment  and  to  recover  the  money 
owed  the  RRB.  In  addition  to  the 
customary  form  of  repayment  (check, 
money  order,  annuity  withholding), 
repayment  of  a  debt  owed  the  RRB  can 
also  be  made  by  means  of  a  credit  card. 
To  effect  payment  by  credit  card,  the 
RRB  utilizes  Form  G-421f,  Repayment 
by  Credit  Card.  One  form  is  completed 
by  each  respondent.  No  changes  are 
being  proposed  to  G-421f.  RRB 
procedures  pertaining  to  benefit 
overpayment  determinations  and  the 
recovery  of  such  benefits  are  prescribed 
in  20  CFR  320.9.  340.1  and  340.5. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  aimual  respondent 
burden  is  as  follows: 


Fomi  Number(s) 

Annual 
responses 

Time 
(minutes) 

Burden 
(twurs) 

Gr-421f - 

300 

5 

25 

AOOmONAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Railroad  Retirement 
Board.  844  N.  Rush  Street,  Chicago 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Quick  Mienwa, 
Clearance  Officer. 
(FR  Doc  96-28711  Filed  11-7-96;  8:45  am] 

MLUNO  000c  7MB-01-M 


Computer  MatoMng  and  Privacy 
Protection  Act  of  1968  RRB  Records 
Used  toi  Computer  Matctiing 

AGENCY:  Raifroad  Retirement  Board 
(RRB). 


ACTION:  Notice  of  Records  Used  in 
Computer  Matching  Programs; 
Notification  to  individuals  who  are 
beneficiaries  under  the  Railroad 
Retirement  Act. 

SUMMARY:  As  required  by  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  the  RRB  is  issuing  public  notice 
of  its  intent  to  furnish  through  a 
computer  matching  program  Medicare 
and  benefit  rate  information  to  state 
agencies  to  adjust  amounts  of  benefits  in 
their  public  assistance  programs  as  well 
as  to  better  coordinate  Medicare/ 
Medicaid  payments  for  public 
assistance  recipients. 

The  purpose  of  this  notice  is  to  advise 
individuals  receiving  benefits  under  the 
Railroad  Retirement  Act  of  the 
disclosure  through  a  computer  match 
that  RRB  plans  to  make  of  certain 
information  about  them. 
ADDRESSES:  Interested  parties  may 
comment  on  this  publication  by  writing 


to  Ms.  Beatrice  Ezer.>ki,  Secretary  to  the 
Board,  Railroad  Retirement  Board,  844 
North  Rush  Street,  Chicago,  Illinois 
60611-2092. 

FOR  FURTHER  WFORMATKM  CONTACT:  Mr. 
LeRoy  Blommaert,  Privacy  Act  Officer, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  telephone  number  (312)  751- 
4548. 

SUPPLEMBHTARY  INFORMATION:  The 
Computer  Matching  and  Privacy 
Protection  Act  of  1988,  Pub.  L.  100-503, 
requires  a  Federal  agency  participating 
in  a  computer  matching  program  with 
one  or  more  state  agencies  to  publish  a 
notice  regarding  the  establishment  of  a 
matching  program.  The  purpose  of  this 
notice  is  to  comply  with  this  provision 
of  the  Act. 

Name  of  Participating  Agencies: 
Railroad  Ret<rement  Board  and  state 
public  aid/public  assistance  agencies. 

Purpose  of  the  Match:  The  match  lias 
several  purposes:  to  enable  the  state 
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agency  to  (1)  accurately  identify 
Qualified  Railroad  Retirement 
BeneHciaries:  (2)  make  necessary 
adjustments  required  under  state  law  in 
public  aid  payments  due  to  cost  of 
living  or  other  adjustments  in  RKB 
annuities:  and  (3)  coordinate  benefits  of 
dually  eligible  Medicare  and  Medicaid 
beneficiaries  and  to  identify  individuals 
who  are  eligible  for  Part  B  Medicare  and 
not  enrolled  in  order  to  enroll  such 
individuals  in  the  State  Buy-In  program. 

Authority  for  Conducting  the  S4atch: 
42  CFR  435.940  through  435.965. 

Categories  of  Records  and  Individuals 
Covered:  All  beneficiaries  under  the 
Rajiroad  Retirement  Act  who  have  t)een 
identified  by  a  state  as  a  recipient  of 
public  aid  will  have  information  about 
their  RRB  benefits  and  Medicare 
enrollment  furnished  to  the  state 
agency. 

Inclusive  Dates  of  the  Matching 
Proffnm:  It  is  estimated  that  the  first  of 
these  matches  will  commence  in 
November  1996.  and  will  run  for  the  full 
18  months  of  the  agreement. 

The  notice  we  are  giving  here  is  in 
addition  to  any  individual  notice. 

A  copy  of  this  notice  will  be 
furnished  to  both  Houses  of  Congress 
and  the  Office  of  Management  and 
Budget. 

Dated:  October  31.  1996. 

By  authority  of  the  Board. 
B««tnoe  Eaenki, 
Secretary  to  the  Board. 
IFR  Doc.  96-28710  Filed  11-7-96:  8:45  ami 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10-22312;  File  Na  812-10060] 

First  Variable  Ufa  Insuranca  Company, 
atal. 

November  1, 1996. 

AGENCY:  U.S.  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPtJCANTS:  First  Variable  Life 
Insurance  Company  ("First  Variable"). 
First  Variable  Annuity  Fund  A  ("Fund 
A"),  and  First  Variable  Annuity  Fund  E 
("Fund  E"). 

RELEVANT  ACT  SECTK>NS:  Order  requested 
pursuant  to  Section  26(b)  approving  the 
proposed  substitution  of  securities. 
SUMMARY  OF  APPUCATKM:  Applicants 
seeli  an  order  approving  the  proposed 
substitution  of  securities  issued  by  the 
Prime  Money  Fund  of  the  Insurance 


Management  Series  for  certain  securities 
issued  by  the  Cash  Management 
Portfolio  of  the  Variable  Investors  Series 
Trust  ("Cash  Management  Portfolio") 
which  currently  are  held  by  Fund  A  and 
Fund  E  (collectively  referred  to  herein 
as  "Funds")  to  fund  certain  variable 
annuity  contracts  ("Contracts")  issued 
by  First  Variable. 

nuNQ  DATE:  The  application  was  filed 
on  April  16, 1996.  and  amended  and 
restated  on  October  4,  1996. 
HEARING  OR  NOTIFICATION  OF  HEARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  26.  1996.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 

AOOnenES:  SEC,  Secretary.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicant,  c/o  Arnold  R.  Bergman,  Vice- 
President — Legal  and  Administration, 
First  Variable  Life  Insurance  Company, 
10  Post  Office  Square,  12th  Floor, 
Boston.  MA  01209.  Copy  to:  Raymond 
A.  O'Hara  III,  Blazzard,  Grodd  & 
Hasenauer,  P.C.  P.O.  Box  5108. 
Westport.CT  06881. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Staff  Attorney,  or 
Patrice  M.  Pitts,  Branch  Chief  (Office  of 
Insurance  Products),  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

8UPPt.BM9ITARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the  SEC. 

Applicanti'  Representations 

1.  First  Variable  is  a  stock  life 
insurance  company  which  was 
organized  under  the  laws  of  the  State  of 
Arkansas  in  1968.  The  Company  is 
principally  engaged  in  the  annuity 
business  and  is  licensed  in  49  states,  the 
Di.strict  of  Columbia  and  the  U.S.  Virgin 
Islands.  First  Variable  is  not  licensed  in 
the  State  of  New  York. 

2.  Fund  A  is  a  separate  account  of 
First  Variable  registered  under  the  1940 
Act  as  a  unit  investment  trust  and 
established  for  the  purpose  of  fiinding 


certain  variable  annuity  contracts, 
including  the  Contracts. 

3.  Fund  E  is  a  separate  account  of 
First  Variable  registered  under  the  1940 
Act  as  a  unit  investment  trust  and 
established  for  the  purpose  of  funding 
certain  variable  annuity  contracts, 
including  the  Contracts. 

4.  The  investment  objectives  of  the 
Cash  Management  Portfolio  are  to 
preserve  shareholder  capital,  to 
maintain  liquidity,  and  to  achieve 
maximum  current  income  (consistent 
with  those  objectives)  by  investing 
exclusively  in  a  diversified  portfolio  of 
short-term  money  market  securities. 
First  Variable  Advisory  Corp. 
("Adviser"),  a  wholly-owned  subsidiary 
of  First  Variable,  is  the  investment 
adviser  for  the  Cash  Management 
Portfolio.  The  Adviser  has  retained 
Federated  Investment  Counselling  to 
serve  as  the  sub-adviser  for  the  Cash 
Management  Portfolio.  The  Adviser 
receives  a  management  fee  of  .50%  of 
the  Cash  Management  Portfolio's  net 
assets  for  the  first  $70,000,000  of 
Portfolio  assets. 

5.  Many  of  the  Cash  Management 
Portfolio's  expenses  (such  as  those  for 
accounting  and  outside  auditors)  are 
significant  relative  to  the  Portfolio's 
small  asset  base.  Since  the  inception  of 
the  Cash  Management  Portfolio,  the 
Adviser  has  agreed  to  reimburse 
operating  expenses  (exclusive  of 
management  fees)  in  excess  of  .25%  of 
the  Cash  Management  Portfolio's 
average  net  assets.  The  Cash 
Management  Portfolio  has  not  grown 
rapidly  enough  to  absorb  its  actual 
expenses,  and  the  Adviser  continues  to 
teimburse  it  voluntarily.  Over  the  last 
three  years,  the  Adviser  has  reimbursed 
$280,161  in  operating  expenses  for  the 
Cash  Management  Portfolio  and  earned 
$140,936  in  fiaes  for  managing  the  Cash 
Management  Portfolio.  Neither  state  nor 
federal  law  requires  expense 
reimbursement,  and  the  Adviser  is 
likely  to  cease  to  make  expense 
reimbursements  in  the  fiiture. 

6.  The  investment  objectives  of  the 
Prime  Money  Fund  of  Insurance 
Management  Series  ("IMS  Prime  Money 
Fund")  are  substantially  similar  to  those 
of  the  Cash  Management  Portfolio — i.e., 
to  preserve  shareholder  capital,  to 
maintain  liquidity,  and  to  achieve 
maximum  current  income  (consistent 
with  those  objectives)  by  investing 
exclusively  in  a  diversified  portfolio  of 
short-term  money  market  securities. 
Federated  Advisers  ("Federated"),  an 
affiliate  of  Federated  Investment 
Counselling,  is  the  investment  adviser 
for  the  Prime  Money  Fund,  and  the 
investment  strategies  employed  by 
Federated  as  the  investment  adviser  to 
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Prime  Money  Fimd  are  substantially 
similar  to  those  employed  by  Federated 
Investment  Counselling  as  sub-adviser 
to  the  Cash  Management  Portfolio.  In 
addition,  the  portfolio  manager  for  the 
Prime  Money  Fund  is  the  individual 
currently  responsible  for  the  day  to  day 
investment  management  of  the  Cash 
Management  Portfolio.  The  maximum 
investment  advisory  fee  payable  to 
Federated,  .50%  of  net  asset  value, 
currently  is  being  waived. 

7.  The  IMS  Prime  Money  Fund 
currently  offiers  its  shares  to  six 
insurance  companies  and  their  separate 
accounts  funding  variable  annuity  and 
variable  life  insurance  contracts. 
Applicants  have  determined  that  there 
is  a  great  likelihood  that  IMS  Prime 
Money  Fund  will  be  able  to  achieve 
economies  of  scale  because  of  the 
anticipated  inflow  of  cash  from  a  greater 
number  of  sources.  The  assets  of  ^S 
Prime  Money  Fund  have  grown  bom 
$549,9^0  on  January  1, 1995,  to 
$17,738,508  as  of  December  31, 1995. 
Over  the  same  period,  the  Cash 
Management  Portfolio  grew  from 
$8,198,345  to  $10,095,723.  The  expense 
ratio  for  the  IMS  Prime  Money  Fund 
steadily  declined  over  this  period,  while 
the  expense  ratio  of  the  Cash 
Management  Portfolio  remained 
relatively  constant.  During  the  first  two 
months  of  1906,  the  expense  ratio 
(before  reimbursement)  of  the  IMS 
Prime  Money  Fund  declined  further, 
from  2.31%  to  1.55%,  while  the  Cash 
Management  Portfolio  expense  ratio 
(before  reimbiusement)  during  the  same 
period  only  declined  from  1.72%  to 
1.68%.  Applicants  have  determined  that 
these  trends  are  likely  to  continue,  and 
believe  that  the  investment 
opportunities  available  to  larger  money- 
market  funds,  such  as  IMS  Prime  Money 
Fund,  have  historically  resulted  in 
larger  yields  than  those  obtained  by 
smaller  money-market  funds,  such  as 
the  Cash  Management  Portfolio. 

8.  In  the  registration  statements  filed 
by  the  Funds,  and  under  the  terms  of 
the  Contracts,  First  Variable  expressly 
retained  the  right  to  eliminate  sub- 
accounts, combine  two  or  more  sub- 
accounts, or  substitute  one  or  more  new 
underlying  mutual  funds  or  portfolios 
for  others  in  which  one  or  more  Fund 
sub-accounts  are  invested. 

9.  Applicants  propose  to  substitute 
shares  of  the  IMS  Prime  Money  Fund  for 
shares  of  the  Cash  Management 
Portfolio  held  in  sub-accounts  of  the 
Funds,  and  to  cease  offering  shares  of 
the  Cash  Management  Portfolio  to 
Contract  owners,  in  the  following 
manner. 

a.  The  prospectuses  for  the  Contracts 
have  been  or  will  be  amended  via  post- 


effective  amendments  and/or  prospectus 
supplements,  to  describe  the  proposed 
substitution  as  set  forth  in  this 
application. 

b.  Affected  Contract  owners  will  not 
incur  any  fees  or  charges  as  a  result  of 
the  substitution  including  any 
applicable  brokerage,  nor  will  their 
rights  or  the  obligations  of  First  Variable 
under  the  Contracts  be  altered  in  any 
way.  In  particular,  the  proposed 
substitution  will  not  be  considered  a 
"transfer"  for  purposes  of  calculating 
any  transfer  fee  that  may  otherwise  be 
payable  under  a  Contract. 

c.  The  proposed  substitution  would 
be  affected  by  a  simple  accimiulation 
unit  exchange  at  net  asset  value,  so  that 
the  total  amount  of  the  shares  of  the 
Cash  Management  Portfolio  would  be 
redeemed  by  first  Variable  at  net  asset 
value  per  share,  calculated  in 
accordance  with  Rule  22c-l  under  1940 
Act,  and  the  same  dollar  amount 
invested  by  First  Variable  in  shares  of 
the  IMS  Prime  Money  Fund,  also 
calculated  in  accordance  with  Rule  22c- 
1. 

d.  If  the  Commission  approves  the 
proposed  substitution.  Contract  owners 
will  receive  prior  written  notice  of  the 
substitution  and  a  prospectus  describing 
all  of  the  then  available  investment 
options.  The  date  of  substitution  will  be 
within  thirty  (30)  days  of  the  latest  of: 

(1)  the  effective  date  of  the  post-effective 
amendments  (referred  to  in  "a."  above); 

(2)  the  granting  of  the  requested 
exemptive  relief;  and  (3)  approval,  if 
required,  of  the  state  insurance 
department  of  the  jurisdiction 
concerned.  During  such  thirty  (30)  day 
period.  Contract  owners  may  transfer 
Contract  values  from  the  sub-accounts 
of  the  Funds  holding  shares  of  the  Cash 
Management  Portfolio  to  other 
investment  options  then  available  under 
a  Contract  without  the  imposition  of  any 
transfer  fee. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "(ijt 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution." 
The  purpose  of  Section  26(b)  is  to 
protect  the  expectation  of  investors  in  a 
unit  investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer,  and  to 
prevent  unscrutinized  substitutions 
which  might,  in  effect,  force 
shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 


shares,  thereby  possibly  incurring  either 
a  loss  of  the  sales  load  deducted  from 
initial  purchase  payments,  an  additional 
sales  load  upon  reinvestment  of  the 
redemption  proceeds,  or  both.  Section 
26(b)  {dfords  protection  to  investors  by 
preventing  a  depositor  or  trustee  of  a 
unit  investment  trust  holding  the  shares 
of  one  issuer  from  substituting  for  those 
shares  the  shares  of  another  issuer, 
unless  the  Commission  approves  that 
substitution. 

2.  Applicants  assert  that  the  purposes, 
terms  and  conditions  of  the  proposed 
substitution  are  consistent  with  the 
principles  and  purposes  of  Section  26(b) 
and  do  not  entail  any  of  the  abuses  that 
Section  26(b)  is  designed  to  prevent 
Because  the  assets  invested  in  the  Cash 
Management  Portifolio  are.  and  are 
likely  in  the  future  to  be,  of  insufficient 
size  to  promote  consistent  investment 
performance  or  to  reduce  operating 
expenses.  Applicants  further  assert  that 
the  proposed  substitution  is  an 
appropriate  solution  to  the  limited 
Contract  owner  interest  or  investment  in 
the  Cash  Management  Portfolio. 

3.  The  proposed  substitution  will  not 
result  in  the  type  of  costly  forced 
redemption  that  Section  26(b)  was 
intended  to  guard  against,  and  is 
consistent  with  the  protecti(m  of 
investors  and  the  purposes  fairly 
intended  by  the  1940  Act  for  the 
following  reasons. 

a.  The  proposed  substitution  is  of 
shares  of  the  Cash  Management 
Portfolio  whose  objectives,  policies  and 
restrictions  are  substantially  similar  to 
those  of  the  IMS  Prime  Money  Fund  so 
as  to  continue  fulfilling  Contract 
owners'  objectives  and  risk 
expectations. 

b.  The  investment  advisory  services 
and  the  management  fees  of  the  IMS 
Prime  Money  Fund  make  it  a  reasonable 
substitute  for  Contract  owners  currently 
invested  in  the  Cash  Management 
Portfolio.! 

c.  The  proposed  substitution  will  be 
at  net  asset  value  of  the  respective 
shares,  without  the  imposition  of  any 
transfer  or  similar  charge. 

d.  Affected  Contract  owners  will  not 
incur  any  fees  or  charges  as  a  result  of 
the  proposed  substitution,  nor  will  their 
rights  or  the  obligations  of  First  Variable 
under  the  Contracts  be  altered  in  any 
way. 

e.  Contract  owners  will  be  given 
written  notice  of  the  substitution,  and 
an  opportunity  (at  least  thirty  (30)  days) 


■  Applicants  assert  that  it  is  reasonable  to 
anticipate  that  Contract  owners  will  not  suffer 
detriment  fTOfn  increases  in  the  levels  of 
unreimbursed  advisory  fees  and  other  expenses  of 
the  IMS  Prime  Money  Fund  as  compared  to  those 
anticipated  for  the  Cash  Management  Portfolio. 


57930 


Fodaral  Ragiator  /  Vol.  61,  No.  218  /  Friday.  November  8,  1996  /  Notices 


to  allocate  Contract  values  among  the 
other  investment  options  in  their 
Contracts. 

f.  The  proposed  substutition  will  not 
be  considered  a  "transfer"  for  purposes 
of  calculating  any  transfer  fee  that  may 
otherwise  be  payable  under  a  Contract. 

g.  The  proposed  substitution  will  not 
alter  the  tax  benefits  to  the  Contract 
owners. 

h.  Contract  owners  may  choose  to 
withdraw  amounts  credited  to  them 
following  the  proposed  substitution, 
subject  to  any  applicable  deferred  sales 
charge  and  other  restrictions  on 
withdrawal  rights  currently  imposed 
under  their  respective  contracts. 

i.  The  number  of  separate  accounts 
investing  in  the  IMS  Prime  Money  Fund 
make  it  more  likely  to  achieve 
economies  of  scale  in  operations  more 
quickly  than  the  Cash  Management 
Portfolio.  Moreover,  Applicants  do  not 
expect,  and  do  not  believe  it  is 
reasonable  to  expect,  that  the  Adviser 
will  remain  forever  willing  and  able  to 
spend  large  sums  of  money  to  maintain 
the  fevorable  expense  ratio  that  the  Cash 
Management  Portfolio  has  enjoyed  so 
far. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the  order 
requested  approving  the  proposed 
substitution  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act 
and  should  be  granted. 

For  the  CaminiMion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Kalz. 

Secretary. 

IFR  Doc.  96-28760  Filed  11-7-96;  8:45  am) 
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Fraadom  Mutual  Fund,  at  ai.;  Notice  of 
Application 

November  1.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Freedom  Mutual  Fund 
("Freedom  Mutual"),  on  behalf  of 
Freedom  Cash  Management  Fund  and 
Freedom  Government  Securities  Fund 
("Freedom  Funds").  Freedom  Group  of 
Tax  Exempt  Funds  ("Freedom  Group"), 


on  behalf-of  Praadom  Tax  Exempt 
Money  Fund  and  Freedom  California 
Tax  Exempt  Money  Fund  ("Group 
Funds"),  FundManager  Trust  (together 
with  Freedom  Mutual  and  Freedom 
Group,  "Trusts"),  on  behalf  of 
FundManager  Aggressive  Growth  Fund, 
FundManager  Growth  Fund, 
FundManager  Growth  Jt  Income  Fund, 
FundManager  Bond  Fund  and 
FundManager  Managed  Total  Return 
Fund  (together  with  the  Freedom  Funds 
and  this  Group  Funds,  "Funds"),  and 
Freedom  Capital  Management 
Corporation  ("Adviser"). 
RELEVANT  ACT  SECTION:  Exemption 
requested  pursuant  to  section  6(c)  for  an 
exemption  hoia  section  15(a)  of  the  Act. 
SlMMARY  OF  APPUCAT10N:  Applicants 
request  an  order  permitting 
implementation,  without  formal 
shareholder  approval,  of  new 
investment  advisory  agreements 
between  the  Trusts  and  the  Adviser 
with  respect  to  each  Fund  for  an  interim 
period  of  not  more  than  120  days, 
beginning  on  the  date  on  which  the 
Adviser's  parent  is  sold  to  )HFSC 
Acquisition  Corp.  and  ending  no  later 
than  March  31. 1997.  The  requested 
order  also  would  permit  the  Adviser  to 
receive  all  fees  earned  under  the  New 
Agreements  following  shareholder 
approval. 

PNJNQ  DATE:  The  application  was  filed 
on  October  8, 1996.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEARMQ  OR  NOTIRCATKM  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  22, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

A0ORES8E8:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicants.  One  Beacon  Street,  Boston. 
Massachusetts  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein.  Staff  Attorney,  at  (202) 
942-0552,  or  Mercer  E.  Bullard,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 


aUPPUBENTARY  MFORMATKM:  The 
following  is  a  sununaiy  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

ApplicaBta'  Repreaenlatioiis 

1.  Each  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Freedom 
Mutual  and  Freedom  Group  are 
Massachusetts  business  trusts,  and 
FundManager  Trust  is  a  Delaware 
business  trust.  The  Adviser,  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 
manages  the  assets  of  each  Fund 
pursuant  to  an  investment  advisory 
agreement  %vith  each  Trust  ("Existing 
Agreement").  The  Adviser  is  a  wholly 
owned  subsidiary  of  John  Hancock 
Freedom  Securities  Corporation 
("JHFSC"),  which  is  wholly  owned  by 
John  Hancock  Subsidiaries.  Inc. 
("Hancock  Subsidiaries"). 

2.  Under  a  contribution  agreement 
("Contribution  Agreement")  dated 
Cictober  4, 1996,  among  Hancock 
Subsidiaries.  JHFSC  Acquisition  Corp. 
("Newco").  Thomas  H.  Lee  Equity  Fund 
ID,  L.P.  ("Lee"),  and  SCP  Private  Equity 
Partners,  L.P.  ("SCP").  Hancock 
Subsidiaries  will  contribute  100%  of  the 
issued  and  outstanding  shares  of  capital 
stock  of  JHFSC  to  Newco  in  exchange 
for  $180,000,000  (subject  to  reduction  to 
the  extent  of  certain  distributions  made 
prior  to  closing)  and  4.999%  of  the 
issued  and  outstanding  capital  stock  of 
Newco  ("Transaction").  As  a  resuh  of 
the  Transaction.  Lee.  a  Massachusetts 
limited  partnership,  and  SCP.  a 
Delaware  limited  partnership,  will  hold 
a  majority  of  the  stock  of  Newco.  JHFSC 
will  become  a  wholly-OMmed  subsidiary 
of  Newco,  and  the  Adviser  will  remain 

a  wholly-owned  subsidiary  of  JHFSC. 
Applicants  expect  to  consimimate  the 
Transaction  on  November  26,  1996. 
assuming  the  necessary  approvals  are 
received  or  waived. 

3.  Applicants  request  an  exemption  to 
permit  implementation,  without 
shareholder  approval,  of  new  advisory 
agreements  between  the  Trusts  and  the 
Adviser  with  respect  to  each  Fund 
("New  Agreements").  The  requested 
exemption  would  cover  an  interim 
period  of  not  more  than  120  days 
beginning  on  the  date  of  the  Transaction 
and  continuing  through  the  date  a  New 
Agreement  is  approved  or  disapproved 
by  the  shareholders  of  the  respective 
Funds  (but  in  no  event  later  than  March 
31, 1997)  ("Interim  Period").  The  New 
Agreements  are  identical  to  the  Trusts' 
Existing  Agreements,  except  for  their 
effective  dates  and,  with  resect  to  the 
Freedom  Mutual  Fund  and  the  Freedom 
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Group  of  Tax  Exempt  Funds,  revisions 
have  been  made  to  reflect  the  change  of 
the  names  of  those  Trusts  from  Tucker 
Anthony  Mutual  Fund  and  Tucker 
Anthony  Group  of  Tax  Exempt  Funds, 
respectively,  to  their  ciurent  names. 

4.  The  Trusts'  Boards  of  Trustees  held 
meetings  on  September  10. 1996.  and 
October  3. 1996,  for  the  purpose  of 
considering  approval  of  the  New 
Agreements  in  accordance  with  Section 
15(c)  of  the  Act.  The  Boards  received 
from  the  Adviser,  Hancock  Subsidiaries, 
and  Newco  such  information  as  the 
Trustees  deemed  reasonably  necessary 
to  evaluate  whether  the  terms  of  the 
New  Agreements  are  in  the  best 
interests  of  the  Funds  and  their 
shareholders.  At  the  October  3, 1996 
meeting,  the  Trustees  voted 
unanimously  (subject  to  execution  of 
the  Contribution  Agreement)  to  approve 
the  New  Agreements  and  recommend 
that  shareholdere  of  each  Fund  approve 
the  New  Agreements. 

5.  Applicants  also  request  an 
exemption  to  permit  the  Adviser  to 
receive  from  each  Fund  all  fees  earned 
under  the  New  Agreements  (which 
would  be  the  same  as  all  fees  that  would 
have  been  earned  under  the  Existing 
Agreements)  implemented  during  the 
Interim  Period  if  and  to  the  extent  the 
New  Agreements  are  approved  by  the 
shareholders  of  each  Fund.  The  fees  to 
be  paid  during  the  Interim  Period  are  at 
the  same  rate  as  the  fees  ciirrently 
payable  by  the  Funds. 

6.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
financial  institution  that  will  serve  as 
escrow  agent.  The  arrangement,  in 
substance,  will  provide  as  described 
below.  The  fees  payable  to  the  Adviser 
during  the  Interim  Period  imder  the 
New  Agreements  will  be  paid  into  an 
interest-bearing  escrow  account 
maintained  by  an  escrow  agent. 
Amounts  in  the  escrow  account  with 
respect  to  the  Funds  (including  interest 
earned  on  such  paid  fees)  will  be  paid 
to  the  Adviser  only  if  shareholders  of 
the  Funds  approve  the  New 
Agreements.  If  shareholders  of  the 
Funds  fail  to  approve  the  New 
Agreements,  the  escrow  agent  will  pay 
the  Funds  the  escrow  amounts 
(including  any  interest  earned).  The 
escrow  agent  will  release  the  moneys  as 
provided  above  only  upon  receipt  of 
certificates  from  officers  of  the  Funds 
(none  of  whom  is  an  affiliate  of  the 
Adviser)  stating,  if  the  moneys  are  to  be 
delivered  to  the  Adviser,  that  the  New 
Agreements  have  received  the  requisite 
Fund  shareholder  vote,  or,  if  the  moneys 
are  to  be  delivered  to  the  Funds,  that  the 
Interim  Period  has  ended  and  the  New 
Agreements  have  not  been  approved  by 


the  requisite  Fund  shareholder  vote. 
Before  any  such  certificate  is  sent,  the 
trustees  of  the  relevant  Trust  who  are 
hot  "interested  persons"  of  the  Trust 
within  the  meaning  of  Section  2(a)(19) 
of  the  Act  ("Independent  Trustees")  will 
be  notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  shall  be 
unlawful  for  any  person  to  serve  or  act 
as  investment  adviser  of  a  registered 
investment  company,  except  pursuant 
to  a  written  contract  that  has  been 
approved  by  the  vote  of  a  majority  of  the 
outstanding  voting  seciuities  of  such 
company.  Section  15(a)  further  requires 
that  such  written  contract  provide  for 
automatic  termination  in  the  event  of  its 
assignment.  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor. 

2.  Applicants  state  that,  upon 
completion  of  the  Transaction,  Hancock 
Subsidiaries,  the  Adviser's  indirect 
parent,  will  no  longer  control  JHFSC. 
Applicants  therefore  believe  that  the 
Transaction  will  result  in  an  indirect 
"assignment"  of  the  Existing 
Agreements  within  the  meaning  of 
section  2(a)(4),  terminating  the  Existing 
Agreements  according  with  their  terms. 

3.  Rule  15a— 4  provides,  among  other 
things,  that  if  an  investment  advisory 
contract  with  an  investment  company  is 
terminated  by  assignment,  the  adviser 
may  continue  to  act  as  such  for  120  days 
under  a  written  contract  that  has  not 
been  approved  by  the  company's 
shareholders,  if  the  new  contract  is 
approved  by  the  board  of  directors  (or 
trustees)  of  the  investment  company 
(including  a  majority  of  trustees  that  are 
not  "interested  persons"  of  the 
investment  company),  the  compensation 
to  be  paid  under  the  new  contract  does 
not  exceed  the  compensation  which 
would  have  been  paid  under  the 
contract  most  recently  approved  by 
shareholders  of  the  investment 
company,  and  neither  the  investment 
adviser  nor  any  controlling  person  of 
the  investment  adviser  "directly  or 
indirectly  receives  money  or  other 
benefit"  in  connection  with  the 
assignment.  Applicants  state  that  they 
cannot  rely  on  rule  15a-4  because  of  the 
benefits  to  Hancock  Subsidiaries  arising 
from  the  Transaction. 

4.  Applicants  contend  that  the  Trusts 
have  prepared  the  required  proxy 
materials  as  expeditiously  as  possible 
and  shareholder  meetings  are  expected 
to  be  held  on  or  about  December  16. 
1996.  Applicants  believe  that  the  timing 
of  the  shareholder  meetings  may  not 
provide  an  adequate  solicitation  period 


to  obtain  approval  of  the  New 
Agreements  by  the  shareholders  of  each 
Fund  prior  to  effecting  the  Transaction, 
particularly  because  shareholders  of 
investment  companies  frequently  do  not 
return  proxies. 

5.  Applicants  submit  that  the  scope 
and  quality  of  services  provided  for  the 
Funds  during  the  Interim  Period  will 
not  be  diminished.  During  the  Interim 
Period,  each  Fund  would  operate  under 
the  New  Agreements,  which  are.  except 
as  noted  above,  the  same  as  the  Existing 
Agreements.  Applicants  are  not  aware  of 
any  material  changes  in  the  personnel 
who  will  provide  investment 
management  services  during  the  Interim 
Period. 

6.  Applicants  assert  that  the  best 
interests  of  Fund  ^areholders  would  be 
served  if  the  Adviser  receives  fees  for 
services  during  the  Interim  Period  as 
provided  in  the  application.  Applicants 
contend  that  these  fees  are  a  substantial 
part  of  the  Adviser's  total  revenues  and, 
thus,  are  essential  to  maintaining  its 
ability  to  provide  services  to  the  Funds. 

7.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  s  jch  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  For  the  reasons  stated  above, 
applicants  believe  that  the  requested 
relief  meets  this  standard. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  this  application  that: 

1.  The  New  Agreements  will  have  the 
same  terms  and  conditions  as  the 
Existing  Agreements,  except  for  their 
effectivedates  and,  with  respect  to  the 
Freedom  Mutual  Fund  and  the  Freedom 
Group  of  Tax  Exempt  Funds,  revisions 
have  been  made  to  reflect  the  change  of 
the  names  of  those  Trusts  from  Tucker 
Anthony  Mutual  Fund  and  Tucker 
Anthony  Group  of  Tax  Exempt  Funds, 
respectively,  to  their  current  names. 

2.  Fees  earned  by  the  Adviser  in 
respect  of  the  New  Agreements  during 
the  Interim  Period  will  be  maintained  in 
an  interest-bearing  escrow  account,  and 
amounts  in  the  account  (including 
interest  earned  on  such  paid  fees)  will 
be  paid:  (a)  to  the  Adviser  in  accordance 
with  the  New  Agreements,  after  the 
requisite  approvals  are  obtained,  or  (b) 
to  the  respective  Fund,  in  the  absence 
of  such  approvals. 

3.  The  Fimds  will  hold  meetings  of 
shareholders  to  vote  on  approval  of  the 
New  Agreements  on  of  before  the  120th 


57932 


Federal  Register  /  Vol.  61,  No.  218  /  Friday,  November  8.  1996  /  Notices 


day  following  the  termination  of  the 
Existing  Agreements  (but  in  no  event 
later  than  March  31.  1997). 

4.  Newco  and/or  Hancock 
Subsidiaries  will  bear  the  costs  of 
preparing  and  filing  the  application  and 
the  costs  relating  to  the  solicitation  of 
Fund  shareholder  approval  necessitated 
by  the  Transaction. 

5.  The  Adviser  will  take  all 
appropriate  steps  so  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Funds  during  the 
Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
Boards,  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  previously  provided. 
If  personnel  providing  material  services 
during  the  Interim  Period  change 
materially,  the  Adviser  will  apprise  and 
consult  with  the  Boards  to  assure  that 
they,  including  a  majority  of  the 
Independent  Trustees  of  each  Trust,  are 
satisfied  that  the  services  provided  will 
not  be  diminished  in  scope  or  quality. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc  96-28701  Filed  11-7-96;  8:45  ami 
WUMQ  COM  »1«-M-M 


[Ratoaaa  Na  35-26698] 

Filings  Under  the  Putilic  Utility  Holding 
Coinpany  Act  of  1935,  as  Amended 
r'Acf) 

November  1. 1996. 

Notice  is  hereby  given  that  the 
following  flling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
tran8action(s)  sammarized  below.  The 
application(8)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  onjhe 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  25.  1996.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  of  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 


law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s),  a?  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Central  and  South  West  Corporation 
(70-8087) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
1616  Woodall  Rodgers  Freeway,  Delias, 
Texas  75202,  has  filed  a  post-effective 
amendment  to  its  application- 
declaration  under  sections  6(a),  7,  9(a) 
and  10  of  the  Act  and  rule  54 
thereunder. 

By  order  dated  October  4,  1993 
(HCAR  No.  25902)  ( "Initial  Order"),  the 
Commission  authorized  CSW  to 
establish  a  Dividend  Reinvestment  and 
Stock  Purchase  Plan  ("Plan")  pursuant 
to  which  shares  of  CSW's  common 
stock,  $3.50  par  value  per  share 
("Common  Stock"),  are  either  newly 
issued  or  purchased  in  the  open  market 
with  reinvested  dividends  and  optional 
cash  payments  made  by  registered 
shareholders  of  CSW,  employees  and 
eligible  retirees  of  CSW  or  its 
subsidiaries  and  non-shareholders  of 
legal  age  who  are  residents  of  the  States 
of  Arkansas,  Louisiana,  Oklahoma  and 
Texas. 

By  supplemental  order,  dated  January 
30,  1996  (HCAR  No.  26466) 
("Supplemental  Order"),  CSW  was 
authorized  to  make  the  following 
amendments  to  the  Plan:  (1)  To  increase 
the  number  of  originally  issued  shares 
of  Common  Stock  that  may  be  offered 
pursuant  to  the  Plan  from  five  million 
to  ten  million:  (2)  to  permit  non- 
shareholders  of  legal  age  who  are 
residents  of  all  fifty  states  of  the  United 
States  and  the  District  of  Columbia  to 
participate  in  the  Plan;  (3)  to  increase 
the  initial  cash  investment  required  for 
enrollment  in  the  Plan  by  nonemployees 
and  nonretirees  from  $100  to  $250;  and 
(4)  to  change  the  frequency  of 
investment  in  shares  of  Common  Stock 
by  the  Plan  from  bi-monthly  to  weekly. 

CSW  now  requests  authorization  %o 
extend  the  period  of  authorization  by 
which  it  may  issue,  sell  and  acquire  the 
Common  Stock  pursuant  to  the  Plan, 
under  the  terms  and  conditions  set  forth 
in  the  Initial  Order  and  Supplemental 
Order,  through  December  31,  2001. 

Ohio  Valley  Electric  Corporation  (70- 
8527) 

Ohio  Valley  Electric  Corptoration 
("Ohio  Valley"),  P.O.  Box  468,  Piketon, 
Ohio  45661,  an  electric  utility 
subsidiary  of  American  Electric  Power 


Company,  Inc.,  a  registered  holding 
company,  has  filed  a  post-efEsctive 
amendment  to  its  application- 
declaration  filed  under  sections  6(a)  and 
7  of  the  Act  and  rule  54  thereunder. 

By  prior  Commission  order  dated 
December  28, 1994  (HCAR  No.  26203), 
Ohio  Valley  was  authorized  to  incur 
short-term  indebtedness  through  the 
issuance  and  sale  of  notes  ("Notes")  to 
banks  in  an  aggregate  amount  not  to 
exceed  $25  million  outstanding  at  any 
one  time  fi^m  time  to  time  prior  to 
January  1, 1997,  provided  that  no  such 
notes  mature  later  than  June  30, 1997. 

Ohio  Valley  now  proposes  to  extend 
such  authorization  through  December 
31,  2001.  The  Notes  will  mature  not 
more  than  270  days  after  the  date  of 
issuance  or  renewal  thereof,  provided 
that  no  Notes  will  mature  later  than 
June  30,  2002.  Notes  will  bear  interest 
at  an  annual  rate  not  greater  than  the 
bank's  prime  commercial  rate  in  effect 
from  time  to  time.  Such  credit 
arrangements  may  require  the  payment 
of  a  fiaia  that  is  not  greater  than  'A  of  1% 
per  aimum  of  the  size  of  the  line  of 
credit  made  available  by  the  bank  and 
the  maintenance  of  additional  balances 
of  not  greater  than  20%  of  the  line  of 
credit. 

The  maximum  effiecUve  annual 
interest  cost  under  any  of  the  above 
arrangements,  assuming  full  use  of  the 
line  of  credit,  will  not  exceed  125%  of 
the  prime  commercial  rate  in  effect  fixim 
time  to  time,  or  not  more  than  10.625% 
on  the  basis  of  a  prime  commercial  rate 
of  8.5%. 

The  proceeds  of  the  short-term  debt 
incurred  by  Ohio  Valley  will  be  added 
to  its  general  funds  and  used  to  pay  its 
general  obligations  and  for  other 
corporate  purposes. 

Central  and  South  West  Corporation,  et 
al.  (70-8557) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
its  service  company  subsidiary.  Central 
and  South  West  Services,  Inc. 
("Services"),  both  located  at  1616 
Woodall  Rodgers  Freeway,  Dallas.  Texas 
75202,  and  four  of  its  public  utility 
subsidiaries.  Central  Power  and  Light  ' 
Company  ("CPL  "),  539  North 
Carancahua  Street,  Corpus  Christi, 
Texas  78401-2802,  Public  Service 
Company  of  Oklahoma  ("PSO"),  212 
East  Sixth  Street,  Tulsa,  Oklahoma 
74119-1212.  Southwestern  Electric 
Power  Company  ("SWEPCO"),  428 
Travis  Street,  Shreveport,  Louisiana 
71156-0001  and  West  Texas  Utilities 
Company  ("WTU"),  301  Cypress  Street, 
Abilene,  Texas  7960-5820  (together, 
"Subsidiaries"),  have  filed  an 
application-declaration  under  sections 
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6(a),  7.  9(a),  10,  12(b)  and  12(f)  of  the 
Act  and  Rules  43,  45  and  54  thereunder. 

CSW  and  the  Subsidiaries  propose  to 
continue,  through  March  31,  2002,  their 
short-term  borrowing  program,  which 
includes  the  sale  of  commercial  paper 
by  CSW  to  commercial  paper  dealers 
and  financial  institutions  and  the  sale  of 
short-term  notes  to  banks  and  their  trust 
departments  by  CSW  and  the 
Subsidiaries  ("External  Program")  and 
the  CSW  System  Money  Pool  {"  Money 
Pool"),  as  previously  authorized  by 
orders  dated  June  15,  1994.  March  18, 
1994,  September  28, 1993,  March  31, 
1993  and  March  21. 1995  (HCAR  Nos. 
26066, 26007,  25897,  25777  and  26254, 
respectively)  ("Prior  Orders").  In  view 
of  certain  restrictions  on  the  amount  of 
unsecured  short-term  debt  that  CPL, 
PSO.  SWEPCO  and  WTU  may  have 
outstanding  under  the  terms  of  their 
respective  charters,  it  is  proposed  that 
all  borrowing  under  the  Money  Pool 
will  be  secured  by  a  subordinated  lien 
on  certain  assets  of  the  borrowing 
company. 

The  aggregate  principal  amounts  of 
short-term  borrowing  outstanding  at  any 
one  time  requested  by  CSW  and  its 
Subsidiaries  are  as  follows:  CSW — $1.2 
billion;  CPL— 5300  million;  PSO--$125 
million;  SWEPCO— $150  million; 
WTU— $65  million  and  Services— $110 
million.  The  aggregate  principal  amount 
of  outstanding  borrowings  for<2SW  and 
its  Subsidiaries  together  Mdll  not  exceed 
$1.2  billion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonalfaam  G.  Katz, 
Secretary. 

[FR  Doc  96-28702  Filed  11-7-96;  8:45  am) 
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[Releese  Na  34-37016;  Hie  Na  SR-OTC- 
96-17] 

SeK-Regulatory  Organirations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Rule  Ctiange 
Relating  to  the  Movement  of  Securities 
Positions  Within  a  Collateral  Group 

Novemberl,  1996. 

Purauant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
October  4, 1996,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-96-17)  as 
described  in  Items  I,  n,  and  III  below, 
which  items  have  been  prepared 


primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  filing  the  proposed  rule 
change  to  offer  a  new  service  to  its 
participants  to  permit  movement  of 
securities  positions.within  a  collateral 
group.  In  addition,  DTC  proposes  to 
charge  a  fee  for  this  new  service  of  $.43 
per  transaction. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  offer  a  new  service  to  DTC 
participants  that  permits  movement  of 
securities  positions  within  a  collateral 
group.  Rule  15c3-3  under  the  Act  ^ 
requires,  among  other  things,  that 
broker-dealers  maintain  control  of  fully- 
paid  or  excess  margin  securities  they 
hold  for  the  accounts  of  customers 
("ciistomer  fully-paid  securities").  In 
1988,  DTC  developed  the  Memo 
Segregation  Service  ("Memo  Seg")  in 
order  to  assist  broker-dealer  participants 
in  complying  with  Rule  15c3-3.  Using 
Memo  Seg.  a  participant  can  create  a 
"memo"  position  within  its  free  account 
enabling  a  participant  to  avoid  making 
an  unintended  delivery  of  a  designated 
quantity  of  customer  fully-paid 
securities  that  either  are  in  the 
participant's  free  account  or  are 
expected  to  be  received  into  that 
account. 

However,  some  participtants  prefer  to 
comply  v<nth  Rule  15c3-3  by  moving 
customer  fuUy-pfud  securities  from  their 
free  account  to  an  additional  DTC 
account  established  by  the  participant. 
Several  months  ago.  DTC  was  asked  to 


consider  developing  a  new  service  that 
would  accommodate  transfers  of 
customer  fully-paid  securities  from  a 
participant's  free  account  to  an 
additional  account  within  the  same 
collateral  group  and  do  so  using  certain 
procedures  that  would  be  less  expensive 
than  a  regular  book-entry  delivery.* 

Since  transfers  of  securities  from  one 
account  to  another  within  the  same 
collateral  group  of  a  participant  have  no 
effect  on  the  participant's  collateral 
monitor  or  net  debit  position.  DTC  can 
eliminate  certain  processing  steps 
associated  with  other  kinds  of  book- 
entry  deliveries.  ^  The  unit  cost  and 
proposed  fee  for  this  new  service  is  $.43 
per  transaction. 

DTC  believes  the  proposed  rule 
change  will  help  broker-dealer 
participants  protect  customer  fully-paid 
securities  in  order  to  comply  with  Rule 
15c3-3  under  the  Act  by  allowing  them 
to  move  such  securities  from 
participants'  free  account  to  an 
additional  DTC  account  within  the  same 
collateral  group.  This  should  permit 
participants  to  more  easily  maintain 
control  of  customer  fully-paid  securities 
they  hold.  Furthermore,  DTC  believes 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  Section  17A  of 
the  Act*  and  the  rules  and  regulations 
thereunder  because  DTC  will  implement 
the  proposed  rule  change ^n  a  manner 
designed  to  safeguard  the  securities  and 
funds  in  DTC's  custody  or  under  its 
control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  has  been 
discussed  with  a  limited  number  of  DTC 
participfmts.  Written  comments  bom 
DTC  participants  have  not  been 
solicited  or  received  on  the  proposed 
rule  change. 


I15U.S.C.  578s(b)(l)(l98«). 


'The  Cofiunission  has  modified  the  text  of  the 
summaries  prepared  t>y  DTC. 

M7CFR240.15c3-3(l996).  '' 


'*  A  participant  with  multiple  accounts  may  group 
its  accounts  into  "families"  (i.e.,  "collateral 
groups")  and  instruct  DTC  to  allocate  a  specified 
portion  of  its  overall  collateral  and  net  debit  cap  to 
each  family. 

'  For  example,  because  a  participant's  collateral 
monitor  and  net  debit  position  are  not  affected  by 
transfers  within  a  collateral  group.  DTC  credit  and 
collateral  controls  need  not  be  checked  prior  to 
such  transfer. 

"15  U.S.C.  789-1(1968). 
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III.  Dale  of  Effiectivenem  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Sohcitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC. 

All  submissions  should  refer  to  the 
nie  number  SR-DTC-96-17  and  should 
be  submitted  by  November  29. 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
fonalhan  G.  Katz, 
Secretary. 
|FR  Doc.  96-28697  Filed  11-7-96;  8:45  ami 
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ptoiaMa  Noi  34-37917;  RIa  No.  SR-NASO- 
96-41] 

Self-ftogulatory  Organizations;  Notica 
of  Filing  and  Onjar  Granting 
Accalarated  Approval  of  Propoaad 
Rule  Changa  by  ttio  National 
Association  of  Sacurltias  Oaalars,  Inc. 
Relating  to  an  Extansion  of  tha  NASO's 
Stiorl  Sals  Rule 

November  1.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  29. 1996.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  htim  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Ragulatory  Oigwiization's 
Statement  of  tlie  Terms  of  Substance  of 
the  Propoaed  Rule  r3i»ng» 

The  NASD  is  proposing  to  extend  the 
pilot  program  for  its  short  sale  rule  until 
October  1,  1997.  The  text  of  the 
proposed  rule  change  is  as  follows. 
(Additions  are  italicized;  deletions  are 
bracketed.) 


NASD  Rule  3350 

*        •        •        •        • 

(1)  This  section  shall  be  in  effect  until 
October  1.  1997  [November  4,  1996). 

II.  Self'Regulatory  Qiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  V  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Background  and  Description  of  the 
NASD's  Short  Sale  Rule 

On  June  29. 1994,  the  SEC  approved 
the  NASD's  short  sale  rule  applicable  to 
short  sales  ^  in  Nasdaq  National  Market 
("NNM")  securities  on  an  eighteen- 
month  pilot  basis  through  March  5, 
1996.3  The  HASD's  short  sale  rule 
prohibits  member  firms  from  eff^ecting 
short  sales  at  or  below  the  current  inside 
bid  as  disseminated  by  Nasdaq 
whenever  that  bid  is  lower  than  the 
previous  inside  bid.'*  The  Rule  is  in 
effect  during  normal  domestic  market 
hours  (9:30  a.m.  to  4:00  p.m..  Eastern 
Time). 

In  order  to  ensure  that  market  maker 
activities  that  provide  liquidity  and 
continuity  to  the  market  are  not 
adversely  constrained  when  the  short 
sale  rule  is  invoked,  the  Rule  provides 
an  exemption  to  "qualified"  Nasdaq 
market  makers.  Even  if  a  market  maker 
is  able  to  avail  itself  to  the  qualified 
market  maker  exemption,  it  can  only 
utilize  the  exemption  from  the  short  sale 
rule  for  transactions  that  are  made  in 
connection  with  bona  fide  market 
making  activity.  If  a  market  maker  does 
not  satisfy  the  requirements  for  a 
qualified  market  maker,  it  can  remain  a 
market  maker  in  the  Nasdaq  system, 
although  it  cannot  take  advantage  of  the 
exemption  from  the  Rule. 


'  17  CFR  200.30-3{a)(12)  (1996). 


'15U.S.C.  578«(bMt). 


'  A  (Itort  »ale  is  a  sale  of  a  aacurity  viriiicb  the 
aallar  does  not  own  or  any  «al«  which  i« 
conaummalad  l>y  the  dalivary  of  a  tecurity 
borrowad  by,  or  for  tha  account  of,  tlie  seller.  To 
determine  whether  a  sale  is  a  short  sale  memtwrs 
must  adbera  to  tbe  definition  of  a  "short  sale" 
contained  In  SEC  Rule  3l>-3,  which  rule  is 
incorporated  into  Nasdaq's  short  sale  rule  l>y  NASO 
Rule  33SO(kXl). 

>  See  Securitieij  Exchange  Act  Release  No.  34277 
(June  29.  1994).  59  PR  34689  (July  7,  1994)  ("Short 
Sale  Rule  Approval  Oder").  The  termination  date 
for  the  pilot  program  has  sutwaquently  been 
extended  through  November  4, 1996.  See  Securities 
Exchange  Act  Release  Nos.  36171  (August  30, 
199S).  60  FH  46651;  36532  (November  30,  1995),  60 
PR  62519;  and  37492  Quly  29.  1996),  61  PR  40693. 

<  Nasdaq  calculates  the  inside  bid  or  twst  bid  from 
all  market  makers  in  the  security  (including  bids  on 
behalf  of  exchanges  trading  Nasdaq  securities  on  an 
unlisted  trading  privileges  basis),  and  disseminates 
symlnis  to  denote  whether  the  current  inside  bid 
is  an  "up  bid"  or  a  "down  bid."  Specincally.  an 
"up  bid"  is  denoted  by  a  green  "up"  arrow  and  a 
"do«vn  bid"  is  denoted  by  a  red  "down"  arrow. 
Accordingly,  absent  an  exemption  from  the  rule,  a 
member  can  not  eiTect  a  short  sale  at  or  below  the 
inside  bid  for  a  security  in  its  proprietary  account 
or  a  customer's  account  if  there  is  a  red  arrotw  next 
to  the  security's  symbol  on  the  screen.  In  order  to 
effect  a  "legal"  short  sale  on  a  down  bid,  the  short 
sale  must  tie  executed  at  a  price  at  least  a  Visth  of 
a  point  alwve  the  current  inside  bid.  Conversely,  if 
the  security's  symtxil  has  a  green  up  arrow  next  to 
it,  members  can  effect  short  sales  in  the  security 
without  any  restrictions. 
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To  be  a  "qualified"  maritet  maker,  a 
market  maker  must  satisfy  the  Nasdaq 
Primary  Market  Maker  ("PMM") 
Standards.  Under  the  PMM  Standards,  a 
maiket  maker  must  satisfy  at  least  two 
of  the  following  four  criteria  to  be 
eligible  for  an  exemption  from  the  short 
sale  rule:  (1)  The  maricet  maker  must  be 
at  the  best  bid  or  best  oflisr  as  shown  on 
Nasdaq  no  less  than  35  percent  of  the 
time;  (2)  the  market  maker  must 
maintain  a  spread  no  greater  than  102 
percent  of  the  average  dealer  spread;  (3) 
no  more  than  50  percent  of  the  market 
maker's  quotation  updates  may  occur 
without  being  accompanied  by  a  trade 
execution  of  at  least  one  unit  of  trading; 
or  (4)  the  market  maker  executes  V/z 
times  its  "proportionate"  volume  in  the 
stock.3  If  a  market  maker  is  a  PMM  for 
a  particular  stock,  there  is  a  "P" 
indicator  next  to  its  quote  in  that  stock.^ 

The  ability  of  a  member  firm  to 
achieve  and  maintain  PMM  status  in  80 
percent  of  the  NNM  issues  in  which  it 
is  registered  can  also  have  the  following 
corollary  effects: 

a.  Existing  NNM  Securities:  if  a 
member  firm  is  a  PMM  in  80  percent  or 
more  of  the  securities  in  which  it  has 
registered,  the  firm  may  immediately 
become  a  PMM  {i.e.,  a  qualified  market 
maker)  in  a  NNM  security  by  registering 
and  entering  quotations  in  that  issue.  If 
the  member  firm  is  not  a  PMM  in  at 
least  80  percent  of  its  stoclcs,  it  may 
become  a  PMM  in  that  stock  if  it 
registers  in  the  stock  as  a  regular  Nasdaq 
market  maker  and  satisfies  the  PMM 
qualification  standards  for  the  next 
review  period. 

b.  IniUal  Public  Offerings  ("IPOs"):  if 
a  member  firm  has  obtained  PMM  status 
in  80  percent  or  more  of  the  stocks  in 
which  it  has  registered,  the  firm  may 
immediately  become  a  PMM  in  an  IPO 
by  registering  and  entering  quotations  in 
the  issue.  However,  if  the  firm:  (1) 
withdraws  from  the  IPO  on  an 
unexcused  basis  any  time  during  the 
calendar  month  in  which  the  IPO 


'  Specifically,  the  proportionate  volume  test 
requires  a  market  maker  to  account  for  volume  of 
at  least  one-and-a-half  times  its  proportionate  share 
of  overall  volume  in  the  security  for  the  review 
period.  Por  example,  if  a  security  has  10  market 
makers,  each  market  maker's  proportionate  share 
volume  is  10  percent.  Therefore,  the  proportionate 
share  volume  is  one-and-a-half  times  10,  or  15 
percent  of  overall  volume. 

■  In  addition,  market  makers  are  able  to  review 
their  status  as  PMMs  throu^  their  Nasdaq 
Workstation.  The  review  period  for  satisfaction  of 
the  PMM  performance  standards  is  one  calendar 
month.  If  a  PMM  has  not  satisfied  the  threshold 
standards  after  a  particular  review  period,  the  PMM 
designation  will  be  removed  on  the  next  business 
day  rollowing  notice  of  failure  to  satisfy  the 
standards.  Market  makers  may  requalify  for 
designation  as  a  PMM  by  satisfying  the  threshold 
standards  in  the  next  review  period. 


commenced  trading  on  Nasdaq,  or  (2) 
{ails  to  meet  the  PMM  standards  for  the 
month  in  which  the  IPO  commMiced 
trading  on  Nasdaq,  then  the  firm  is 
precluded  from  becoming  a  PMM  in  any 
other  IPO  for  ten  business  days 
following  the  unexcused  withdrawal  or 
failure  to  meet  the  PMM  standards  ("ID- 
day  rule").' 

c.  Merger  and  Acquisition  Situations: 
after  a  merger  or  acquisition  is 
announced,  a  maricet  maker  that  is  a 
PMM  in  one  stock  may  immediately 
become  a  PMM  in  the  ordw  stock  by 
registering  and  entering  quotations  in 
that  issue. 

In  an  effort  not  to  constrain  the 
legitimate  hedging  needs  of  options 
market  makers  and  warrant  market 
makers,  the  NASD's  short  sale  rule  also 
contains  a  limited  exception  for  certain 
standardized  options  market  markers 
and  warrant  market  makers.  The 
NASD's  short  sale  rule  also  incorporates 
seven  exemptions  contained  in  SEC 
Rule  lOa-1  that  are  relevant  to  trading 
of  Nasdaq." 

2.  Proposal  To  Extend  the  Short  Sale 
Rule" 

When  the  Commission  approved  the 
NASD's  short  sale  rule  on  a  temporary 
basis,  it  made  specific  findings  that  the 
Rule  was  consistent  with  Sections  11  A. 
15A(b)(6).  15A(b)(9).  and  15A(b)(ll)  of 
the  Act.  Specifically,  the  Commission 
stated  that,  "recognizing  the  potential 
for  problems  associated  with  short 
selling,  the  changing  expectations  of 
Nasdaq  market  particnpants  and  the 
competitive  disparity  between  the 
exchange  maii^ets  and  the  OTC  maii^et, 
the  Commission  believes  that  regulation 
of  short  selling  of  Nasdaq  National 
Market  securities  is  consistent  with  the 
Act." '°  In  addition,  the  Commission 
stated  tliat  it  "believes  that  the  NASD's 
short  sale  bid-test,  including  the  maricet 
maker  exemptions,  is  a  reasonable 
approach  to  short  sale  regulation  of 


'The  PMM  also  has  provisions  applicable  to 
secondary  offerings.  Specifically,  unless  a  market 
maker  is  registered  in  a  security  prior  to  the  time 
a  secondary  offering  in  that  stock  has  been  publicly 
announced  or  a  registration  statement  has  been 
filed,  it  cannot  berame  a  PMM  in  the  stock  unless: 
(1)  the  secondary  offering  has  become  eflective  and 
the  market  maker  has  satisfied  the  PMM  standards 
between  the  time  the  market  maker  registered  in  the 
security  and  the  time  the  offering  becnne  effective 
or  (2)  the  market  maker  has  satisfied  the  PMM 
standards  for  40  calendar  days. 

•See  NASD  Rule  3350(c)(2)-(8l. 

■The  Commission  notes  that  this  subsection,  as 
well  as  the  other  portions  of  Section  n  of  this 
proposed  rule  change,  contains  the  NASD'* 
statements  on  the  basis  and  purpose  of  the  short 
sale  rule  and  its  proposal  to  extend  the  pilot 
program,  as  well  as  burdens  on  competition  and 
comments  received. 

■o  See  Short  Sale  Rule  Approval  Oder,  tupra  note 
3.  59  PR  at  34891. 


Nasdaq  National  Market  securities  and 
reflects  the  realities  of  its  market 
structure."" 

Nevertheless,  in  light  of  the 
Commission's  concerns  with  adverse 
comments  made  about  the  Rule  and  the 
Commission's  o%vn  concerns  with  the 
structure  and  impact  of  tbe  Rule,*'  the 
Commission  determined  to  approve  the 
Rule  on  a  temporary  basis  to  affcHd  the 
NASD  and  the  SEC  an  opportunity  to 
study  the  effects  of  the  Rule  and  its 
exemptions.  In  particular,  before 
considering  any  NASD  proposal  to 
extend,  modify,  permanendy  implement 
or  terminate  the  Rule,  the  Conunission 
requested  that  the  NASD  examine:  (1) 
the  effects  of  the  Rule  on  the  amount  of 
short  selling;  (2)  the  l«igth  of  time  that 
the  Rule  is  in  effiect  {i.e.,  the  duration  of 
down  bid  sitviations);  (3)  the  amount  of 
non-maricet  maker  short  selling 
permitted  under  the  Rule;  (4)  die  extent 
of  short  selling  by  market  makers 
exempt  from  the  Rule;  (5)  whether  there 
have  been  any  incidents  of  perceived 
"abusive  short  seUing";  (6)  the  effiects  of 
the  Rule  on  spreads  and  volatility;  (7) 
whether  the  behavior  of  bid  prices  has 
been  significantly  altered  by  the  Rule; 
and  (8)  the  effect  of  permitting  short 
selling  based  on  a  minimum  increment 
of  Vieth. 

Accordingly,  in  July  1996.  the  NASD's 
Economic  Research  Department 
prepared  a  study  on  the  economic 
impact  of  the  NASD's  short  sale  rule 
that  addressed  these  issues.  ^^  While  the 
NASD  Iwlieves  the  study  demonstrates 
that  the  short  sale  rule  has  not  had  any 
adverse  market  impacts,  the  NASD 
beUeves  further  study  of  the  impact  of 
the  rule,  particularly  the  market  maker 
exemption,  is  needed  in  order  for  the 
NASD  to  adequately  respond  to  the 
SEC's  concerns  and  questions  noted  in 
the  Short  Sale  Rule  Approval  Order. »♦ 


1 '  Id.  59  PR  at  34892. 

"When  the  NASD's  short  sale  rule  was  first 
considered  by  the  Commission,  the  SEC  received 
297  comment  letters  on  the  proposal,  with  275 
comments  opposed  to  the  Rule  and  122  comments 
in  favor  of  the  Rule.  Those  comment  letters  oppoeed 
to  the  Rule  argued  that:  (1)  the  NASD  had  felled  to 
provide  sufficient  evidence  of  the  need  for  a  short 
sale  rule  or  demonstrate  the  appropriateness  of  a 
short  sale  rule  based  on  a  "bid"  test  instead  of 
"tick"  test;  (2)  the  PMM  sUndards  will  have 
negative  effects  on  both  market  makers  and  the 
Nasdaq  market;  and  (3)  the  short  sale  rule  is 
inconsistent  with  the  requirements  of  the  Act. 

■'The  Economic  Impact  of  the  Nasdaq  Sh<xt  Sole 
Rule,  NASD  Economic  Research  Department  Quly 
1996)  ("Short  Sale  Study"). 

<^In  July  1996,  The  NASD  sutxnitted  a  propoaal 
to  adopt  the  short  sale  rule  on  a  permanent  tiasis. 
See  Securities  Exchange  Act  Release  No.  37942 
Ouly  29,  1996).  61  FR  40693  (SR-NASD-96-30). 
Because  the  NASD  believes  additional  quantitative 
analysis  is  necessary  to  evaluate  the  effects  of  tbe 
Rule,  the  NASD  has  withdrawn  this  rule  filing. 

Conlinuad 
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Accordingly,  the  NASD  is  proposing  to 
extend  its  short  sale  rule  until  October 
1. 1997.  to  afford  the  NASD  the 
opportunity  to  conduct  further  analysis 
of  the  imiMct  of  the  Rule." 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
l>ersons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  ftee  and  open  market. 
SpeciHcally,  the  NASD  believes  that 
extending  the  pilot  pwriod  for  the  short 
sale  rule  will  enhance  the  quality  of 
studies  analysing  the  effectiveness  of 
the  Rule  and  help  to  ensure  that  future 
regulatory  action  taken  with  respect  to 
the  Rule  is  based  on  a  greater  knowledge 
and  understanding  of  the  Rule. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The  NASD 
believes  the  primary  market  maker 
qualiHcation  standards  are  designed  in 
a  manner  to  permit  market  makers  of  all 
sizes  to  qualify  as  primary  market 
makers.  Moreover,  it  is  important  to 
note  that  market  makers  that  do  not 
meet  the  standards  are  still  permitted  to 
remain  registered  market  makers  in  the 
Nasdaq  system.  In  addition,  without  a 


Letter  from  Robert  E.  Aber.  Vice  President  and 
General  Counsel,  to  Katharine  England,  Assistant 
Director,  National  Market  Systems  and  Over-lhe- 
Counter.  Commission  (October  29.  1996).  The 
Oimmission  received  one  cominenl  letter  in  regard 
lo  the  NASD's  proposal  to  adopt  the  short  sale  rule 
on  a  permanent  basis.  Letter  from  Daniel  Parker 
Odell.  Assistant  .Secretary.  New  York  Stock 
Exchange,  Inc.,  lo  Jonathan  C.  Katz.  Secretary, 
Commission  (Septembers,  1996).  The Conunission 
will  consider  that  letter  in  connection  with  any 
subsequent  NASD  proposal  for  permanent  adoption 
of  the  short  sale  rule. 

'^Specifically,  the  Commission  has  requested 
that  the  NASD  (l)  require  exempt  market  makers  to 
begin  reporting  short  sales,  and  (2)  provide  the 
Commission  with  a  report  examining  the  data 
collected  with  regard  lo  this  requirement  including 
the  number  of  short  sales  by  exempt  market  makers 
and  their  potential  effect  on  the  purposes  of  the 
Rule.  In  this  connection,  at  its  meeting  in  November 
1996,  the  Board  nf  Directors  of  The  Nasdaq  Stock 
Market.  Inc.  will  be  considering  whether  to  amend 
NASD  Rule  6301(d)(6l  to  require  market  makers 
exempt  from  the  Rule  to  mark  their  Automated 
(k)nrirTnalion  Transaction  Service  ("ACT")  reports 
lo  denote  when  they  have  relied  on  the  market 
maker  exemption. 


short  sale  rule  for  the  Nasdaq  market, 
Nasdaq  would  be  adversely  impacted  in 
its  ability  to  compete  for  listings  with 
exchange  markets. 

C.  Self-Regulatory  Organization's 
Statement  on  Comment  on  the  Proposed 
Rule  Change  Received  From  Members. 
Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  EfiectiveiieaB  of  tlie 
Proposed  Rule  Change  and  Timing  for 
CommiaaiiMi  Action 

The  NASD  requests  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  of  the  Act  '•  for 
approving  the  proposed  rule  change 
prior  to  the  30tb  day  after  publication  in 
the  Fedo-al  Register. 

IV.  Conuniasion's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposal  to  extend  the  short  sale  rule 
through  October  1,  1997  is  consistent 
with  the  Act  and  the  rules  and 
regulations  promulgated  thereunder. 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Soction  15A(b)(6)  *^  which  requires 
that  the  NASD  rules  be  designed,  among 
other  things,  to  fecilitate  securities 
transactions  and  to  protect  investors  and 
thepublic  interest. 

Tne  Commission  approved  the  NASD 
short  sale  rule  in  1994,  on  a  pilot  basis. 
The  purpose  of  the  pilot  was  to 
demonstrate  that  the  rule  accomplished 
its  intended  purpose  and  did  not 
impxjse  unnecessary  costs  on  market 
participants.  In  July  1996,  the  NASD 
submitted  an  economic  report  on  the 
pilot.  While  the  Short  Sale  Study 
provides  some  data  on  the  pilot,  the 
Commission  believes  that  the  NASD 
needs  to  produce  additional  and  more 
precise  data  to  justify  permanent 
adoption  of  the  rule.*"  Hence  the 
Commission  is  extending  the  short  sale 
rule  to  provide  the  NASD  with  ample 
time  to  collect  significantly  more  data 
and  to  determine  if  the  Rule  in  its 
current  form  is  appropriate.  The  data 
will  aid  the  NASD  and  the  Commission 
in  determining  the  benefits  and  costs  of 
the  short  sale  rule  pursuant  to  Section 
15A(b)(6).  The  Commission  finds  good 
cause  to  approve  the  extension  of  the 
short  sale  rule  pilot  prior  to  the  30th  day 


'•15U.S.C.  S78s(b)(2). 

"15U.S.C.  S78o-3(b)(6). 

'"Among  other  matters,  the  NASD  needs  lo 
collect  short  sale  information  from  exempt  market 
makers  and  provide  a  report  lo  the  Commission,  as 
well  as  measure  more  precisely  the  rule's  effect  on 
short  sale  activity. 


after  the  date  of  publication  of  the 
notice  of  filing  because  accelerated 
approval  will  avoid  disrupting  the 
market  while  the  NASD  and  the 
Commission  consider  the  supplemental 
data  that  will  be  collected  during  the 
extension. 

V.  Solicitation  of  Comments 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-9&-41,  and  should  be 
submitted  by  November  29, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-96-41)  be,  and  hereby  is, 
approved  on  an  accelerated  basis 
through  October  1, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '• 

Mu^garat  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  96-28759  Filed  11-7-96:  8:45  am] 

BILLMQ  COOe  MIO-ei-H 


[Raleaee  Na  34-37913;  Hla  No.  SR-P8E- 
9»-33] 

Salf-Ragulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Stocic  Exchange,  inc.  Relating 
to  tha  Automated  System  Access 
Privilege  Annual  il/lemt>ership  Fee 

November  1,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  6, 1996, 
the  Pacific  Stock  Exchange, 
Incorporated  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 


">17  CFR  200.30-3(a)(t2)  (1996). 
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the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulotory  organization.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit)m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  its 
Schedule  of  Fees  and  Charges  for 
Exchange  Services  by  replacing  the 
S4,000  annual  flat  fee  for  Automated 
System  Access  Privilege  ("ASAP") 
memberships  with  an  ASAP  annual  fee 
based  on  a  calculation  of  20%  of  the 
average  price  of  PSE  membership  sales 
in  the  three  months  immediately 
preceding  the  activation  of  AS^ 
membership  or  the  annual  renewal  date 
of  ASAP  membership.  Under  the 
proposal,  the  minimum  annual  ASAP 
membership  fiae  will  be  $4,000. 

n.  Self-R^ulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^oeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-reguiatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PSE  proposes  to  amend  its 
Schedule  of  Fees  and  Charges  for 
Exchange  Services  by  replacing  the 


<  The  PSE  has  been  charging  the  Automated 
Systein  Access  Privilege  ("ASAP")  membership  fee 
noticed  in  this  filing  since  1994.  According  to  the 
Exchange,  the  PSE's  Board  of  Governors  approved 
the  current  ASAP  membership  fee  in  March  1994 
and  the  Exchange  inadvertently  failed  to  submit  the 
ASAP  membership  fee  change  to  the  Commission. 
See  Letter  from  Rosemary  A.  MacGuinness,  Senior 
Counsel,  PSE,  to  Anthony  P.  Pecora,  Attorney, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  June  7, 1996.  Proposed  fee 
changes  must  be  submitted  to  the  Commission  and 
are  effective  upon  filing  with  the  Commission 
pursuant  to  Section  19(b)(3MA)  under  the  Act. 
Accordingly,  the  PSE's  current  ASAP  membership 
fee  became  effective  pursuant  to  Section  19(b)(3)(A) 
under  the  Act  on  September  6, 1996.  The  ASAP 
renewal  fee  as  of  October  1996  is  $28,188.  See 
Letter  from  Rosemary  A.  MacGuinness,  Senior  . 
Counsel,  PSE,  to  Yvonne  Fraticelli,  Attorney, 
Division,  Commission,  dated  October  15, 1996. 


$4,000  annual  flat  fee  for  ASAP 
memberships  with  an  ASAP  annual  fae 
based  on  a  calculation  of  20%  of  the 
average  price  of  PSE  membership  sales 
in  the  three  months  immediately 
preceding  the  activation  of  AS^ 
membership  or  the  annual  renewal  date 
of  ASAP  membership.  Under  the 
proposal,  the  minimum  annual  ASAP 
membership  fee  will  be  $4,000.  The 
ASAP  membership  fee  is  a  non- 
refundable, non-transferable  fee. 
However,  if  the  ASAP  member  becomes 
a  regular  members  of  the  Exchange,  the 
ASAP  membership  fee  paid  for  the 
current  year  shall  be  subject  to  a  rebate 
prorated  to  the  date  of  the  approval  as 
a  full  member.^  The  PSE  believes  that 
basing  the  ASAP  membership  fee  on  the 
recent  membership  seat  sales  will 
provide  a  correlation  between  the  fees 
for  the  ASAP  membership  program  and 
the  fees  for  leased  memberships. 
Accordingly,  the  PSE  believes  that  the 
proposed  fee  provides  a  more  equitable 
distribution  of  fees  and  charges  among 
PSE  members. 

The  PSE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(4).  in 
particular,  in  that  the  proposal  provides 
for  the  equitable  allocation  of  reasonable 
charges  among  the  Exchange's  members 
and  other  persons  using  its  facilities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and  . 
subparagraph  (e)  of  Rule  19b-4  under 
the  Act.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 


to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
CommissicMi,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  ofiice  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
November  29, 1996. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
lonatliui  G.  Katz, 
Secretary. 

(FR  Doc.  96-28698  Filed  11-7-96:  8:45  ami 
BILIMO  COOE  «1*-01-« 

[Releese  Na  34-37897;  RIe  No.  SR-PSE- 
96-32] 

Self-ltogulatory  Organlzattons;  the 
Pacific  Stocic  Exchange  Incorporsted; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Retoling  to  Its  Rules  on 
Telephone  Sdicltstlons 

October  30, 1996. 

On  August  27,  1996,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"or 
"Commission"),  pursuant  to  Section 
19(bKl)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
adopt  new  Rule  9.20(b)  and  to  add  a 
commentary  thereunder  with  respect  to 


2  See  PSE  Rule  1.14(d)(5),  which  also  authorizes 
the  PSE's  Board  of  Governors  to  amend  the  fee  at 
its  discretion. 


•  15  U.S.C.  §  788(b)(1). 
2  17CFR240.19b-4. 
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the  meaning  and  administration  of 
proposed  Rule  9.20(b). 

Tne  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  37703  (Sept. 
19.  1996).  61  FR  50527  (Sept.  26,  1996). 
No  comments  were  received  on  the 
proposal. 

I.  Background 

In  1994.  an  industry  Task  Force, 
comprised  of  representatives  from 
industry  regulatory  and  self-regulatory 
organizations,  was  formed  to  review 
broker-dealer  telemarketing  practices 
and  compliance  with  the  Telephone 
Consumer  Protection  Act  of  1991 
("TCPA").  as  well  as  with  the  FCC  rules 
and  regulations  which  implemented 
that  law.  The  TCPA  and  FCC  rules 
address  telemarketing  practices  and  the 
rights  of  telephone  consumers.  One  of 
the  requirements  contained  in  this 
regulatory  framework  is  that  businesses, 
including  broker-dealers,  that  make 
telephone  solicitations  to  residential 
telephdne  subscribers  institute  written 
policies  and  have  procedures  in  place 
for  maintaining  "do-not-call"  lists. 

U.  Description  of  the  Proposal 

The  proposed  rule  would  require 
members  and  member  organizations  that 
engage  in  telephone  solicitations  to 
maintain  a  centralized  list  of  persons 
who  do  not  wish  to  receive  telephone 
solicitations,  and  to  refrain  from  making 
telephone  solicitations  to  persons 
named  on  such  list.  The  NYSE,  NASD, 
the  CBOE,  and  the  AMEX  also  adopted 
similar  rules.'  The  proposal  also  would 
add  a  commentary  to  serve  as  a 
reminder  that  members  and  member 
organizations  are  subject  to  compliance 
with  the  relevant  Federal 
Communications  Commission  ("FCC") 
and  Commission  Rules  relating  to 
telemarketing  practices. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).'*  In 
particular,  the  Commission  believes  that 
the  proposal  is  consistent  with  the 
Section  B(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 


promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acta,  and,  in  general,  to 
protect  investors  and  the  public,  by 
addressing  the  practices  of  Exchange 
members  and  member  organizations 
who  make  telemarketing  calls.  The 
purpose  of  the  proposal  is  to  prevent 
members  and  member  organizations 
from  engaging  in  manipulative  acts, 
such  as  persistently  calling  investors 
who  have  expressed  a  desire  not  to 
receive  telephone  solicitations.  The 
Commission  believes  that  by  requiring 
members  and  member  organizations  to 
maintain  centralized  do-not-call  lists, 
members  of  the  public  who  have 
indicated  a  desire  not  to  receive 
telemarketing  calls  will  be  protected 
against  abusive  telemarketing  practices. 
The  Commission  also  believes  that  the 
proposed  commentary  reminds 
members  and  member  organizations  that 
they  are  subject  to  the  requirements  of 
the  rules  of  the  FCC  and  the 
Commission  relating  to  telemarketing 
practices  and  the  rights  of  telephone 
consumers. 

IV.  Coaclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-PSE-46-32) 
is  approved. 

For  the  CommiHion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
loMtban  G.  Kate 
Secretary. 
|FR  Doc  96-2M99  Filed  11-7-96;  8:45  am] 


'  See  Securilies  Exchange  Act  Release  Nob.  35821 
(June  7.  1995).  60  KR  31337  (approving  File  No.  SR- 
NYSE-95-1 1):  35«31  (June  9.  1995).  60  FR  31527 
(approving  Kile  No.  SR-NASl)-95-13hand  3e5«« 
(Dec.  13.  1995).  60  FR  56624  (approving  File  No. 
SR-(:BOli-95-«3):  and  36748  (Jan.  19.  1996).  81  FR 
2556  (approving  File  Nu.  SR-AMEX-96-01). 

MSIIS.C.  S78«(b)- 


[niliasi  Na  34-37918;  FN*  Na  SR- 
Pt«Nadap-M-17] 

Self-Regulalory  Organizations; 
PhHwMphla  Dapository  Trust 
Company;  Notica  of  FUlng  and  Ordar 
Granting  Accalaralad  Approval  on  a 
Tampofary  Basia  of  a  Propoaad  Rula 
Changa  To  Appoint  the  Canadian 
Oapoaltory  for  Sacurttiaa  aa  a 
Corraapondant  Dapoaltory 

November  1. 1996. 

Pursuant  to  Section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  17, 1996,  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  primarily  by  Philadep. 


On  October  28, 1996,  Philadep  Tiled  an 
amendment  to  the  proposed  rule  change 
to  amend  its  procedures  and  to  attach  as 
an  exhibit  to  its  original  filing  a  copy  of 
the  correspondent  depository 
agreement.'  On  October  31,  1996, 
Philadep  filed  an  amendment  to  the 
propKised  rule  change  to  make  certain 
technical  changes.^  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change 
through  April  30, 1997. 

I.  Self-Regulatory  Orgaaizalion's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Qiange 

The  purpose  of  the  proposed  rule 
change  is  to  allow  Philadep  to  appoint 
The  Canadian  Depository  for  Securities 
Limited  ("CDS")  as  Philadep's 
nonexclusive  agent  and  custodian  in 
receiving  securities  deposited  by  CDS- 
sponsored  participants  for  delivery  to 
Philadep.  Currently,  the  West  Canada 
Depository  Trust  Company  ("WCDTC") 
serves  as  Philadep's  correspondent 
depository.*  On  November  1, 1996,  CDS 
will  assume  the  operations  of  WCDTC 
and  the  West  Canada  Clearing 
Corporation  ("WCCC"),  WCnrrC's 
affiliated  clearing  corporation. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Pnrpoee  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Philadep  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements.' 


»15U.S.C§78f(bK2). 
•17  CFR  20O.3O-3(a)(12). 
•  15  U.S.C.7as(b)(l  1(1988). 


>  Letter  from  |.  Keith  Kewel.  Compliance  Officer. 
Philadep.  to  Jerry  Carpenter,  Aasistant  Director, 
Division  of  Market  R^ulation  ("Diviaion"), 
Commisaion  (October  28. 1996). 

>  letter  from  J.  Keith  Keaael.  Compliance  Officer. 
Philadep.  to  Jerry  Carpenter.  Aaaistant  Director. 
Division,  Commission  (October  31, 1996). 

*  Securities  Exchai^e  Act  Release  No.  36782 
(January  26.  1996).  61  FR  3956  (File  No.  SR- 
Philadep-96-0l|  (order  granting  accelerated 
approval  on  a  temporary  basis  of  a  proposed  rule 
ciiange  to  appoint  the  WCDTC  as  a  correspondent 
depository):  Securities  Exchange  Act  Release  No. 
37383  (June  28.  1996).  61  FR  35292  (File  No.  SR- 
PhilBdep-96-09|  (order  granting  accelerated 
approval  on  a  temporary  basis  through  December 
31.  1996  of  a  proposed  rule  change  seeking 
permanent  approval  of  the  designation  of  the 
WCDTC  as  a  correspondent  depository). 

'  Tbe  Commission  has  modified  the  text  of  the 
summaries  prepared  by  Philadep. 
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(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  Philadep  to  authorize 
CDS  to  act  as  a  nonexclusive  agent  and 
custodian  for  Philadep  in  receiving 
securities  deposited  by  certain  CDS- 
sponsored  participants  for  credit  to  their 
respective  subaccounts  in  CDS's 
omnibus  account  at  Phkladep.  The 
custodial  arrangement  will  he 
effectuated  by  contracts  executed 
between  Philadep  and  CDS,  and  CDS 
will  become  a  participant  of  Philadep 
pursuant  to  Philadep's  rules  and 
procedures. 

At  or  before  12:45  p.m.  (Eastern 
Standard  Time)  on  any  business  day 
Philadep  is  open,  CDS  will  notify 
Philadep  by  facsimile  transmission  or 
through  Philadep's  Automated  Deposit 
System  of  initiated  and  pending 
instructions  to  Canadian  transfer  agents 
to  transfer  various  Canadian  securities 
held  by  CDS  into  Philadep's  nominee 
name.  Philadep  will  credit  CDS's 
account(s)  for  Canadian  issues  at  the 
time  of  this  notification.  Philadep  will 
credit  CDS's  account(s)  for  incoming 
deposits  of  U.S.  issues  (received  by  CDS 
and  designated  for  physical  delivery 
and  deposit  to  its  Philadep  account)  at 
the  time  of  their  physical  receipt  by 
Philadep.  Philadep  has  the  functionality 
whereby  CDS  can  enter  certificate 
details  into  Philadep's  Automated 
Deposit  System  in  order  to  reduce  the 
processing  time  upon  receipt  of  U.S. 
issues.  As  a  result  Philadep  is  able  to 
grant  CDS  credit  upon  receipt  of  the 
U.S.  securities. 

With  regard  to  Canadian  issues,  CDS 
will  instruct  Canadian  transfer  agents  to 
reregister  the  issues  in  Philadep's 
nominee  name  and  to  deliver  them  to 
CDS  as  agent  and  custodian  of  Philadep. 
With  respect  to  acting  as  Philadep's 
agent  for  interfacing  with  Canadian 
transfer  agents,  CDS  has  more  direct 
knowledge  of  and  familiarity  with 
Canadian  transfer  agents.  CDS  has  a 
Canadian  address  and  is  expected  to 
obtain  receipt  of  certificates  faster  than 
Philadep  would  obtain  receipt  through 
the  international  postal  system.  Earlier 
receipt  of  certificates  means  earlier 
certainty  with  respect  to  the  value  and 
validity  of  deposited  certificates.  This  is 
a  benefit  to  Philadep  because  the  eariier 
Philadep  receives  notice  of  defects  in  a 
certificate,  the  sooner  it  can  reverse  the 
credit  to  the  CDS  account  and  the  better 
it  can  limit  the  risk  that  the  securities 
will  have  been  transferred  out  of  the 
account  before  the  reversal  of  the  credit 
can  take  place. 


For  Canadian  issues  returning  to  CDS 
from  the  Canadian  transfer  agent,  CDS 
will  safeguard  the  deposited  securities 
and  will  hold  them  with  deposit  tickets 
attached  and  segregated  from  other 
securities  held  by  CDS  until  forwarded 
to  Philadep  by  licensed  air  courier  or  by 
other  carrier  agreed  upon  by  the  parties. 
Securities  held  overnight  will  be 
deposited  in  CDS's  value.  If  CDS  fails  to 
deliver  these  securities  to  Philadep, 
Philadep  will  institute  certificate 
replacement  procedures.  For  fails  to 
deliver  resulting  from  settled  CNS 
transactions,  Philadep  will  short  CDS's 
CNS  account  with  Stock  Clearing 
Corporation  of  Philadelphia  ("SC(3>"), 
Philadep's  affiliated  clearing 
corporation.  SCCP  will  mark  to  market 
all  short  positions  and  collect  marks 
daily. 

If  the  deposited  securities  are  U.S. 
securities,  CDS  will  forward  the 
securities  directly  to  Philadep  on  the 
day  the  securities  were  reported  to 
Philadep.  Securities  will  be  shipped  to 
Philadep  by  licensed  air  courier  or  by 
other  carrier  agreed  upon  by  the  parties. 

CDS  and  Philadep  have  agreed  that 
securities  placed  within  the  custody  and 
control  of  CDS  on  behalf  of  Philadep 
vnll  not  be  subject  to  any  right,  charge, 
security  interest,  lien,  or  claim  of  any 
kind  in  favor  of  CDS  or  any  person 
claiming  through  CDS.  CDS  and 
Philadep  have  further  agreed  that  CDS 
will  have  no  legal  or  equitable  right, 
title,  or  interest  in  or  to  such  securities, 
including,  but  not  limited  to,  any  right, 
title,  or  interest  in  or  to  any  principal  or 
interest  coupons,  redemption  proceeds, 
payments,  or  payable  mounts  relating  to 
any  securities.  In  addition,  CDS  will 
maintain  adequate  insurance  coverage 
with  respect  to  any  securities  which  are 
in  custody  on  behalf  of  Philadep. 
Furthermore,  CDS  will  make  a 
participants  fund  contribution  of  $1 
milUon,  which  is  in  excess  of  the 
minimum  amount  required  under  the 
applicable  participants  fund  formula, 
and  CDS  will  maintain  a  letter  of  credit 
in  the  amount  of  $5  million  (Canadian) 
issued  to  Philadep  securing  CDS's 
guaranty  obligations. 

Philadep  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  Act  and 
the  rules  and  regulations  thereunder 
because  the  rule  proposal  fosters 
cooperation  and  coordination  with 
peraons  engaged  in  the  clearance  and 
settlement  of  securities  transactions  and 
further  assures  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  Philadep  or  for 
which  it  is  responsible. 


(B)  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Philadep  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change.  Philadep  will 
notify  the  Commission  of  any  written 
comments  received  by  Philadep. 

in.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions.*  The 
Commission  believes  that  Philadep's 
designation  of  CDS  as  Philadep's  non- 
exclusive agent  and  custodian  in 
receiving  securities  deposited  by  CDS- 
sponsoreid  participants  for  delivery  to 
Philadep  is  consistent  with  Philadep's 
obligations  under  Section  1 7A{b)(3)(F) 
because  the  proposed  rule  change 
should  help  foster  cooperation  and 
coordination  between  the  U.S.  and 
Canadian  clearance  and  settlement 
systems  by  facilitating  a  link  between 
Philadep  and  CDS. 

On  January  26, 1996,  the  Commission 
granted  approval  to  Philadep's  proposal 
that  it  be  allowed  to  appoint  WCDTC  as 
its  nonexclusive  agent  and  custodian  in 
receiving  certain  securities  deposits.'  In 
connection  with  this  proposed  rule 
filing  to  allow  Philadep  to  appoint  CDS 
as  its  nonexclusive  agent  and  custodian 
in  order  to  allow  CDS  to  continue  the 
correspondent  depository  activities  of 
WCDTC,  Philadep  has  requested  that 
the  Commission  grant  Philadep  the 
latitude  to  modify  the  extra  financial 
protections  that  are  currently  being 
applied  to  the  WCDTC  account  (i.e.,  $1 
million  participants  fund  deposit  and  $5 
million  (Canadian)  in  a  letter  of  credit). 
Philadep  contends  that  a  decrease  in  the 
financial  protections  Philadep  receives 
from  CDS  is  justified  given  (1) 
Philadep's  belief  that  the  short  selling 
activity  in  the  account  may  decrease 
when  CDS  assumes  the  operations  of 
WCDCT  and  WCCC;  (2)  that  SCCP  filed 
a  proposed  rule  change  with  the 
Commission  to  modi^'  the  participant's 
fund  formula  to  account  for  short  selling 
activity;  (3)  Philadep's  belief  that  CDS  is 


•15  U.S.C.  78q-l(b)(3KF)  (1988). 
'  Supra,  note  4. 
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better  capitalized  than  WCDTC  and 
WCCC:  and  (4)  Philadep's  belief  that 
CDS  has  comprehensive  and  formalized 
risk  management  controls.  However, 
Philadep  has  not  provided  the 
Commission  with  any  supporting 
documentation  regarding  its  assertion 
that  there  will  be  a  reduction  in  short 
selling  activity,  that  CDS  is  better 
capitalized  than  WCDTC  and  WCCC,  or 
that  CDS  has  comprehensive  and 
formalized  risk  management  controls. 
Additionally,  the  Commission  is 
currently  reviewing  SCCP's  proposed 
rule  change  to  modify  its  participants 
fund  formula  and  has  not  granted  its 
approval  to  the  proposal."  Therefore,  it 
is  the  Commission's  position  that  the 
extra  fmancial  protections  that  are 
currently  being  applied  to  the  WCDTC 
account  {i.e.,  $1  million  participants 
fund  deposit  and  $5  million  (Canadian) 
in  a  letter  of  credit)  should  remain  in 
place  at  the  same  levels. 

Philadep  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  Hnds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
accelerated  approval  will  allow 
Philadep  to  immediately  appoint  CDS  as 
its  nonexclusive  agent  and  custodian 
thus  allowing  CDS  to  continue  the 
correspondent  depository  activities 
currently  being  performed  by  WCDTC. 
Effective  November  1,  1996,  CDS  will 
assume  the  operations  of  WCDTC  and 
WCCC.  The  staff  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  have  concurred  with  the 
Commission's  granting  of  accelerated 
approval.** 

On  )une  28.  1996,  the  Commission 
extended  the  temporary  approval  of 
Philadep's  custodial  arrangement  with 
WCDTC  until  December  31,  1996,  so 
that  Philadep  and  the  Commission 
could  further  monitor,  review,  and 
analyze  this  custodial  arrangement."* 
Accordingly,  the  Commission  is 
granting  temporary  approval  of  the 
proposed  rule  change  through  April  30, 
1997,  so  that  the  Commission  can 
continue  to  monitor  and  analyze  the 
development  of  CDS  as  Philadep's 
nonexclusive  agent  and  custodian. 
During  this  period,  Philadep  will 
monitor  the  nonexclusive  agent  and 


custodian  arrangement  between 
Philadep  and  CDS  to  ensure  that  proper 
risk  management  procedures  are  in 
place.  In  thisxegard,  the  Commission 
requests  that  Philadep  continue  to  file 
monthly  reports  analyzing  activity  in 
CDS's  omnibus  account  and 
subaccounts.  Therefofe,  the  Commission 
is  temporarily  approving  the  proposed 
rule  change  through  April  30, 1997. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
(Hiblic  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  RefierBnce 
Room.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  coping  at  the  principal 
oRice  of  Philadep.  All  submissions 
should  refer  to  Rle  number  SR- 
Philadep-96-17  and  should  be 
submitted  by  November  29, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
Philadep-96-17)  be,  and  hereby  is. 
approved  through  April  30,  1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

lanatliui  G.  Kats, 

Secretary. 

IFR  Doc.  96-28696  Filed  11-7-96:  8:45  am] 
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•File  No.  SR-SCCP-9e-m. 

"Telephone  converaalion  between  )ohn  Rudolph. 
Supervisory  Trust  Analyst.  Board  of  Governors  of 
the  Federal  Reserve  Board,  and  Chris  Concannon. 
Staff  Attorney.  Division.  Commission  (October  31. 
1996). 
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[RetoMe  Na  34-37914;  File  Na  8R-Ptilx- 
96-41] 

Self-Ragulatory  Organizations;  Notice 
of  Filing  of  Proposad  Rula  Clianga  by 
ttie  PtillacMphia  Stock  Exchange,  inc. 
Relating  to  Daelgnating  Options  as 

Tier  I  Sacurttiaa 

• 

November!.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),  15  U.S.C.  §78s(b)(l).  notice  is 
hereby  given  that  on  October  11, 1996, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  'Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
hx>m  interested  persons. 

I.  Self-Regiilatoiy  Oi;ganization'8 
Statemmt  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act.  proposes  to  include  equity 
options,  index  options  and  other  option 
like  products  issued,  cleared  and 
guaranteed  by  the  Options  Clearing 
Corporation  ("OCC")  as  Tier  I  securities 
under  Exchange  Rule  803. 

D.  Self-Regulatory  Oi:ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Exchange  Rule  803 
to  include  equity  options,  index  options 
and  other  OCC  issued  products  as  Tier 
I  securities  in  order  to  allow  these 
options  to  take  advantage  of  the  blue  sky 
exemptions  afforded  the  Phbc's  Tier  I 
securities. 

In  1994,  the  Exchange  received 
approval  to  adopt  a  two  tier  listing 
criteria  program  for  equity  and  debt 
securities.^  The  Exchange  originally 
adopted  its  Tier  I  listing  standards  in 
conjunction  with  the  signing  of  a 
Memorandum  of  Understanding 
("MOU")  with  the  North  American 
Securities  Administrators  Association 


■  ■  17  CFR  2(X>.3a-3(aMt2)  (1996). 


■  See  SacuritiM  Exchange  Act  RalMta  No.  34Z3S 
(June  17,  1994),  59  PR  32736  (June  24.  1994). 
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("NASAA").*  The  Phbc  MOU  is 
modeled  after  the  MOU  between  the  ' 
National  Association  of  Securities 
Dealers  ("NASD")  and  NASAA.a  which 
is  entitled  "A  Model  Uniform  ' 
Marketplace  Exemption."  In  the  order 
approving  the  Exchange's  new  Tier  I 
listing  standards,  the  Commission  noted 
that  the  Exchange  was  adopting  the 
MOU  standards  in  an  effort  to  provide 
issuers  whose  securities  were  listed 
under  Tier  I,  a  greater  opportunity  to 
obtain  blue  sky  exemptions.*  Since 
adopting  that  MOU,  the  Exchange  has 
received  blue  sky  exemptions  for  its 
Tier  I  listed  securities  firom  a  number  of 
states.  The  Exchange  did  not,  however, 
include  equity  and  index  options  as  Tier 
I  securities.  Since  the  Exchange's 
equity/debt  security  listing  standards 
are  provided  in  a  separate  rule  from  its 
option  listing  standards  ^,  the  exclusion 
of  the  options  as  Tier  I  securities  were 
merely  an  oversight  rather  than  an 
intentional  exclusion. 

The  OCC,  which  is  considered  the 
issuer  of  all  Phlx  listed  options,  has  the 
responsibility  of  registering  these 
options.  OCC  has  indicated  to  the 
Exchange  that  because  it  is  not  able  to 
take  advantage  of  the  blue  sky 
exemptions  accorded  to  the  Phbc's  Tier 
I  securities,  it  must  register  Phlx  listed 
options  in  numerous  states  in  which  it 
would  not  otherwise  be  required  to 
register  if  the  options  were  considered 
Tier  I  securities.  The  Exchange, 
therefore,  proposes  to  include  its  equity 
options,  index  options  and  any  other 
OCC  issued,  cle^«d  and  guaranteed 
products  as  Tier  I  securities. 

This  proposal  is  not  without 
precedent.  The  Pacific  Stock  Exchange 
("PSE")  includes  equity  and  index 
options  as  Tier  I  securities  °  under  its 
MOU  with  NASAA.  Since  the  PSE's 
Tier  I  securities  listing  standards  and  its 
equity  and  index  option  listing 
standards  '  are  virtually  identical  to 
those  of  the  Phlx,  the  Exchange  does  not 
believe  that  NASAA  will  object  to  the 
Phlx  making  this  amendment  to  its 
MOU. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 


'  NASAA  is  an  association  of  securities 
administrators  bom  each  of  the  50  states,  the 
District  of  Columbia,  Puerto  Rico  and  ten  Canadian 
provinces. 

^  See  Securities  Act  Release  No.  6810  (Dec.  16, 
1988).  S3  FR  52550  (Dec.  28, 1968). 

*  See  supra  note  1  n.  12. 

"  See  Rules  Phlx  803  through  605  for  equity  and 
debt  security  listing  standards;  Phbc  Rules  1009  and 
1009A  for  listing  standards  applicable  to  options  on 
equities  and  indexes  respectively. 

"See  PSE  Rule  3.2(b]. 

''  See  PSE  Rules  3.6  and  7. 


genwal,  and  in  particular,  with  Section 
6(b)(S),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  migaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  focilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfiect  the  mechanism  of  a  free  and 
open  maiket  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Eflfoctiyeness  of  the 
Proposed  Rule  Oiange  and  Timing  fior 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 


Roun.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-06-41  and  should  be 
submitted  by  November  29, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a)(12). 
Jaaatfaam  G.  Katt, 
Secretary. 

(FR  Doc.  96-28700  Piled  11-7-96;  8:4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Prooaadngs;  AgraanMnts 
Hiad  During  Itw  Waalt  Ending  11/1A96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1914. 

Date  filed:  October  29, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subfect: 
PTC23  EUR-SEA  0005  Dated  October  1, 

1996 
Europe-Southeast  Asia  Resolutions  Rl- 

23 
MINUTES— PTC23  EUR-SEA  0008 

dated  October  25,  1996 
TABLES— PTC23  EUR-SEA  FARES 

0003  dated  October  18, 1996 
CORRECTION— PTC23  EUR-SEA  0006 

dated  October  18, 1996 

Intended  efiiactive  date:  April  1, 1997. 

Docket  Number:  OST-96-1917. 

Date  filed:  October  31, 1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PTC31  N/C  0008  dated  October  11, 1996 

rl-6 
PTC31  N/C  0009  dated  October  11, 1996 

r7-23 
PTC31  N/C  0010  dated  October  11, 1996 

r24-37 
PTC31  N/C  0011  dated  October  11, 1996 

r38-Sl 
PTC31  N/C/0012  dated  Oct(*er  11, 1996 

r52 
North  &  Central  Pacific  Resolutions 
PTC31  N/C  0013  dated  October  29, 1996 
PTC31  N/C  Fares  0003  dated  October 

18  1996 
PTC31  N/C  Fares  0004  dated  October 

18  1996 
PTC31  N/C  Fares  0005  dated  October 

18,1996 

Intended  Effective  date:  April  1, 1997. 
Paillette  V.  Twine, 
Chief  Documentary  Services  Division. 
(FR  Doc  96-28779  Filed  11-7-96;  8:45  am| 
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Notice  of  AppHcatfomtofCerHllctw 
of  Public  Convenience  and  Neceeelty 
and  Foreign  Air  Center  Permtte  Filed 
Under  SubfMrt  Q  during  the  Week 
Ending  November  1. 1006 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Pennits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (see  14  CFR 
302.1701  at  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  ea^  application.  Following 
the  answer  period  EXDT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-1916. 

Date  Filed:  October  30,  1996. 

Due  Date  for  Answers.  Confonning 
Applications,  or  Motion  to  Modify 
Scope':  November  27.  1996. 

Description:  Application  of  CityLink 
Airlines,  Inc.,  d/b/a  CityLink,  pursuant 


to  49  U.S.C  41102  and  Subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity  to 
enable  it  to  perform  interstate  scheduled 
air  transportation  of  persons,  property 
and  mail.  QtyLink  propoees  to  provide 
low-cost,  convenient  scheduled 
passenger/combination  service  between 
the  Chicago  metropolitan  area,  through 
the  Gary  Regional  Airport,  and  a 
number  of  U.S.  cities. 

Docket  Number:  OST-fl6-1920. 

Date  Filed:  November  1, 1996. 

Due  Date  for  Answers,  (Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  29, 1996. 

Description:  AppUcation  of  Challenge 
Air  Cargo,  Inc.,  pursuant  to  49  U.S.C. 
41101  and  41108,  and  Subpart  Q  of  the 
Regulations,  requests  renewal  of  the 
certificate  of  public  convenience  and 
necessity  for  Route  626  that  was  granted 
to  it  by  DOT  Order  92-5-3,  pursuant  to 
which  Challenge  operates  scheduled  all- 
cargo  service  between  the  United  States 
and  Brazil. 
Paulatto  V.  Twina, 

Chief.  Documentary  Services  Division. 
|FR  Doc.  96-28778  Filed  11-7-96:  8:45  am) 
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Marttime  Administration 

[Docket  Na  MSP-002] 

Sea-Land  Servlcee,  Inc.;  Notice  of 
Application  Purauant  to  Section  656  of 
ttie  INarehant  Marine  Act.  1936.  as 
Amended 

Sea-Land  Services.  Inc.  (Sea-Land),  by 
application  received  November  1, 1996, 
applied  under  section  651,  Subtitle  B.  of 
the  Merchant  Marine  Act.  1936,  as 
amended  (Act)  for  participation  in  the 
Maritime  Security  Program  (MSP).  In 
support  of  its  application  Sea-Land 
submitted  information  pertaining  to  its 
level  of  noncontiguous  domestic  trade 
service.  Pxirsuant  to  section  656  of  the 
Act.  the  Maritime  Administration  must 
determine  Sea-Land's  level  of 
noncontiguous  domestic  trade  service 
should  it  become  party  to  a  MSP 
operating  agreement. 

Sea-Land's  submittal  of 
noncontiguous  domestic  trade  service 
was  provided  as  follows  in  Table  I: 


Table  I.— Level  of  Service  Provided  by  Sea-Land  Vessels  in  Noncontiguous  Domestic  Trade  as  of  August  9. 

1995 


Vessel  name 

TEU  ca- 
pacity' 

Itinerary 

Frequency  of  sailing 

Grandfathered  annual  level 
of  senrice 

Alaska  Trade 

anchorage  

kodiak 

TACOMA 

1668.0 
1668.0 
1668.0 

1442.5 
1424.5 

2407.5 
2386.5 
2407.5 
2386.5 
2653.0 

1096.0 

1376.0 
1520.0 
1420.0 
1751.5 

TAG-ANC-KDK 

TAC-ANC-KDK-OUT  

OAK-LBC-HON  

TAC-OAK-HON-  

GUAM-KAO  

ELI2-SJU-ELI2 

ELI2-SJU-HAINA  

Twice  a  weelt  service,  each  ship 
malws  2  salings  every  21  day»— 
one  9-day  itinerary,  one  12-day 
Itinerary  mciuding  Dutch  Hailxx 
or  34.762  sailinoa/yr. 

Wkty  sen/ice,  each  ship  on  14-day 
rotation  or  26.071  sailings/yr. 

Wkly  service,  each  ship  on  35-day 
rotation  or  10.429  saiiings/yr. 

WWv^-ev6rv  7-davs 

1 00%(1 668)(34.762)-57.983 
1 00%(  1 668)(34.762)-57,983 
100%(1668)(34.762)-57,983 

Alaska  total- 173.949 

Ha«rall  Trade 

DISCOVERY  

CHALLENGER 

100%(1442.5)(26.071)-37,607 
1 00%(1 424.5)(26.071  )-37,1 38 

74,745 

ENTERPRISE  ...._ 

NAVIGATOR  

PACIFIC 

TRADER  

RELIANCE  

(75%)(2407.5){1 0.429)-1 8.831 
(75%)(2386.5)(10.429)-18,667 
(75%)(2407.5){10.429)-18,831 
(75%)(2386.5)(1 0.429)-1 8.667 
(75%)(2653)  (10.429)-20,751 

95.747 

Puerto  Rico  TrMto> 

SHINING  STAR  

Hawaii  total- 170.492 
100%(1096)(52.143)-57.149 

WWy  service,  each  ship  on  28-day 
rotation  or  13.036  saiiinga/yr. 

CRUSADER  

EXPEDITION  

HAWAII  

CONSUMER  

(75%)(1 376)(1 3.036)-1 3,453 

(75%)(1 520)(1 3.036)-1 4,861 

(75%)(1 420)(1 3.036)-1 3,883 

(75%)(1 751 .5)(13.036)-1 7,1 24 

59,321 
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Table  I.— Level  of  Service  Provided  by  Sea-Land  Vessels  in  Noncontjguous  Domestic  Trade  as  of  August  9. 

1995— Continued 


Vessel  rtame 

TEU  ca- 
pacity' 

Itinerary 

Frequency  of  saMing 

GrandWhered  annuel  level 
of  servios 

CRUSADER  

EXPI:DITI0N  

HAWAII  

CONSUMER  ...„ 

CRUSADER  

EXPEDITION  

1376.0 
1520.0 
1420.0 
1751.5 

1376.0 
1520.0 
1420.0 
1751.5 

JacksonviMe-San  Juarv- 
Klngstoa 

New  Orteans-San  Juan- 
Haina. 

WWy  sen/ice.  each  ship  on  28-day 
rolaiton  or  13.036  saMngs^. 

VMf  service,  each  ship  on  2»^y 
rotaikxi  or  13.036  salngs/yr. 

(7S%)(1 376)(13.036).1 3.453 

(75%)(1  S20)(13.036)-1 4.861 

(7S%)(1420)(13.036)-13383 

(75%)(1751.5)(13.036)-17.124 

50.321 

(75%)(1376)(13.036)-13.453 

(75%)(1520)(13.036)-14.861 

(75%)(1420)(13.036).13383 

(75%)(1 751 .5)(13.036)-1 7,124 

59.321 

HAWAII  

CONSUMER 

Puerto  Rico  total  -  235,1 12 

'  For  the  purposes  of  TEU  capacity  cak:uiatk)ns:  20  fUl  teu.  40  fl-2  teu,  45  ft-2.5  teu's  in  kxations  with  fittings  for  45'  high  cube  containers. 

3The  fcxir  vessels  (CRUSADER,  EXPEDITION,  HAWAII  and  CONSUMER)  are  involved  in  three  separate  sendees  as  descrDed  above,  wK 
each  ship  making  three  different  U.S.-Puerto  Rk»  calls  every  28  days— namely  Elizabeth-San  Juan,  ^ucksonvile-San  Juan,  and  New  Orteans- 
San  Juan. 


The  mel 


for  the  atx>ve  cakxjiattons  is  taken  from  the  legislative  history  of  tfie  Maritime  Security  Act,  whwh  states,  inter  alia,  that  the 
level  of  service"'^  the  sum  of  two  figures:  100  percent  of  the  capacity  of  the  vessels  operated  by  or  for  the  contractor  and  partkapating  solely 
in  that  trade:  and  75  percent  of  the  capacity  of  Ihe  vessels  operated  by  or  for  the  contractor  and  partkapaling  in  both  that  trade  and  another 
trade.  In  each  case  capacity  woukf  be  determined  by  taking  the  relevant  vessels'  container  capacity  and  sailing  frequency  as  of  the  grandfather 
date.  Also,  capacity  would  be  the  sendee's  physical  capacity  not  the  extent  to  whnh  K  is  utilizeo".  See  pages  18-19  of  S.  Rept  No.  104-167. 


Any  person,  firm  or  corporation 
having  any  interest  in  the  application 
for  section  656  consent  and  desiring  to 
submit  conunents  concerning  Sea- 
Land's  request  must  by  5:00  p.m.  (30 
days  after  the  date  of  publication)  file 
comments  in  triplicate  to  the  Secretary, 
Maritime  Administration,  Room  7210, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington.  D.C.  20590. 

Dated:  November  5, 1996. 

By  Order  of  the  Maritime  Administrator. 
JodC  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  96-28774  Filed  11-7-96;  8:45  am) 
BILUNQ  CODE  4t10-S1-P 


Saint  Lawrence  Seaway  Development 
Corporation 

Privacy  Act  of  1974;  Notice  To  Amend 
and  Delete  Systems  of  Records 

AOENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  Department 
of  Transportation. 

ACTION:  Notice  to  amend  and  delete 
systems  of  records. 

SUMMARY:  The  Department  of 
Transportation  is  amending  one  system 
of  records  notice  and  deleting  two  in  its 
existing  inventory  of  records  subject  to 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a), 
as  amendeid. 

EFFECTIVE  DATE:  November  8. 1996. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Crystal  M.  Bush.  Privacy  Act 
Coordinator.  U.S.  Department  of 


Transportation.  Washington.  DC  20590. 
Telephone:  (202)  366-9713. 
SUPPI.EMENTARY  INFORMATION:  In 
accordance  with  the  Privacy  Act  of 
1974.  the  Department  of  Transportation 
conducted  a  review  of  several  of  its 
Privacy  Act  systems  of  records.  It  has 
been  determined  that  DOT/SLS  152  is 
covered  by  DOT/ALL  11  and  OS  A/ 
GOVT-4  and  DOT/SLS  153  is  covered 
by  DOT/ ALL  6.  The  specific  changes  to 
DOT/SLS  151  are  set  forth  below  by  the 
notice,  as  amended,  published  in  its 
entirety.  The  proposed  amendment  is 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974,  as  amended, 
which  requires  the  submission  of  a  new 
or  altered  system  report. 

Dated:  October  30, 1996. 
Crystal  M.  Bush, 

Privacy  Act  Coordinator,  Department  of 
Transportation. 

Deletions 


System  No. 

System  name 

DOT/SLS  152  

DOT/SLS  153  

Data  Automatmn  Pro- 
gram Records. 

Emptoyees' Compensa- 
tkx)  Records. 

Amendment 
DOT/SLS  161 
SYSTEM  name: 

Claimants  Under  Federal  Tort  Claims 
Act. 

SYSrai  LOCATION: 

Office  of  the  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 


Corporation,  400  Seventh  Street,  SW., 
Room  5424,  Washington,  DC  20590. 

cateoofues  of  ■exvduals  covbieo  by  the 
system: 

All  individuals  presenting  claims  for 
damages  to  personal  property,  or 
personal  injuries,  or  death  resulting  in 
coimection  with  Corporation  activities, 
other  than  claims  by  Federal 
Government  employees  under  the 
Federal  Employees'  Compensation  Act 
(5  U.S.C.  8102). 

AUTHoemr  for  mamtenance  of  the  system: 

5  U.S.C.  301;  28  U.S.C.  2675  and  33 
U.S.C.  5984(a)(4). 

PURP08E(8): 

Information  will  be  used  in  evaluating 
claims. 

CATEQOIMES  of  RECORDS  M  THE  SVSTBI: 

Claim  documents  on  which  are 
recorded  name,  address,  age  and  marital 
status  of  claimants  and  details  of  claims, 
documented  evidence  relevant  to  the 
claims  provided  by  claimants,  and 
relevant,  internal  Corporation 
investigation  documents. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLINNNQ  CATEOORCS  OF  US8IS  AND 
THE  PURK6E  OF  SUCH  USES: 

Used  by  Chief  Counsel  and  other 
Federal  government  officials  to 
determine  allowability  of  claims.  See 
Prefatory  Statement  of  General  Routine 
Uses. 
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Of  Moonoc 


NCTAMMa,ANO 
MTMiSYSnM: 


tTOMAOC: 
File  folders. 

NCTMiVAMUTY: 

Records  are  retrieved  by  name. 

SAmuARoe: 

Records  are  kept  in  locked  file 
cabinets  and  are  accessible  only  to  the 
Chief  Counsel  and  his  paralegal 
specialist  and  persons  specifically 
authorized  by  either. 

NCTSNTION  AND  OMKMAL: 

Records  are  retained  indefinitely 
since  they  are  not  extensive  and  are 
used  for  reference. 

SVSTBI  MANAaCR(S)  AND  AOOMSS: 

Chief  Counsel.  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  SW,  Room  5424. 
Washington.  DC  20590. 

NOnHRCATION  PNOCSDUnC: 

An  individual  may  inquire,  in 
writing,  to  the  system  manager. 

RKOnO  Access  PnOCCOURES: 

An  individual  may  gain  access  to  his/ 
her  records  by  written  request  to:  Chief 
Counsel,  Saint  Lawrence  Seaway 
Development  Corporation,  PO  Box 
44090,  Washington,  EX:  20026-4090. 


COWTISTWQ  lieCOWD  1 

Contest  of  these  records  will  be 
directed  to  the  following:  Director, 
Office  of  Finance,  Saint  Lawrence 
Seaway  Development  Corporation.  PO 
Box  520,  Massena.  New  York  13662- 
0520. 


>  SOUWCl  CATIOOWI 

Information  is  obtained  directly  from 
claimants  cm  Standard  Form  95  and 
supporting  docimientation  provided  by 
claimants  and  relevant,  internal 
Corporation  investigation  documents. 

EXBfPTIONB  CUUMB)  KM  TW  tVtTBl: 

None. 
IFR  Doc  96-28687  Filed  11-7-06:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Federal  Law  Enforcement  Training 
Center 

AGENCY:  Advisory  Committee  to  the 

National  Center  for  State.  Local,  and 

International  Law  Enforcement 

Training. 

ACnON:  Notice  of  meeting. 

SUMMARY:  The  agenda  for  this  meeting 
includes  a  brief  visit  by  Attorney 
General  Janet  Reno  and  by  Under 
Secretary  (Enforcement]  Raymond 


Kelly:  remariu  by  John  Schmidt. 
Associate  Attorney  General;  Charles 
RinJcevich.  Director  of  the  Federal  Law 
Enforcement  Training  Center  (FLETC); 
Elizabeth  Bresee  and  Laurie  Robinson. 
Committee  Co-chairs;  reports  from 
Offices  of  the  Department  of  Justice 
(DOf) — Biueau  of  Justice  Assistance, 
National  Institute  of  Justice.  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention.  Office  for  Victims  of  Crime, 
Community  Oriented  Police  Services, 
and  a  FLETC  briefing  on  Export 
Training  Sites. 

DATES:  November  13. 1996. 

A0ORE88:  Department  of  Justice  Main 
Building.  10th  and  Constitution  Ave.. 
NW.,  Washington.  DC  31524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hobart  M.  Henson,  Director.  National 
Center  for  State.  Local,  and  International 
Law  Enforcement  Training,  Federal  Law 
Enforcement  Training  Center,  Glynco, 
Georgia  31524, 1-800-743-5382. 

Dated:  October  31, 1996. 
Franklin  R.  Gravw, 

Acting  Director,  NationaJ  Center  for  State, 

Local,  and  Intmnationa]  Law  Enforcement 

Training. 

(FR  Doc.  96-28693  Filed  11-7-96;  8:45  am) 
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Friday 
November  8,  1996 


Part  11 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  25 

Type  and  Numt>er  of  Passenger 
Emergency  Exits  Required  in  Transport 
Category  Airplanes;  Interim  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Fedeni  Aviation  AdminlstrBtkM 


14  CFR  Part  25 
[Doclwt  No.  26140; 
RIN  2120-AC43 


AnMOdmantNo.  2S-6fl9 


Typa  and  Numbar  of  Paaaangar 
Emargancy  Exits  Required  in 
Tranaport  Category  Airplanaa 

AGENCY:  Federal  Aviation 
Administration.  IXDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  defines  two 
new  types  of  passenger  emergency  exits 
in  transport  category  airplanes,  provides 
more  consistent  standards  with  respect 
to  the  passenger  seating  allowed  for 
each  exit  type  and  combination  of  exit 
types,  and  requires  escape  slides  to  be 
erected  in  less  time.  These  changes 
allow  more  flexibility  in  the  design  of 
emergency  exits  and  reflect  recent 
improvements  in  escape  slide 
technology.  They  will  enable  more  cost- 
effiective  emergency  exit  arrangements 
and,  in  the  case  of  escape  slides,  enable 
more  rapid  egress  of  passengers  under 
emergency  conditions. 
EFFECTIVE  DATE:  December  9.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
L.  Killion,  Manager.  Regulations  Branch 
(ANM-114).  Transport  Standards  Staff. 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service,  FAA.  1601  Land 
Ave.  SW..  Renton.  WA  98055-4056; 
telephone  (206)  227-2194. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  amendment  is  based  on  Notice  of 
Proposed  Rulemaking  (NPRM)  No.  90- 
4  which  was  published  in  the  Federal 
Register  on  February  22.  1990  (55  FR 
6344).  In  that  notice,  the  FAA  proposed 
amendments  to  14  CFR  part  25  that 
would  revise  the  current  requirements 
for  the  passenger  emergency  exits  of 
transport  category  airplanes  and  defme 
two  new  exit  tyf>es.  In  addition,  the 
FAA  also  proposed  to  require  escape 
slides  to  be  erected  in  less  time,  a 
reflection  of  improvements  in  escape 
slide  state-of-the-art. 

Since  the  time  Notice  No.  90-4  was 
published,  a  number  of  amendments 
were  adopted.  The  changes  adopted 
with  Amendment  25-72  (55  FR  29781. 
)uly  20,  1990)  are  largely  nonsubstantive 
in  nature;  however,  the  editorial 
structure  of  the  sections  involved  in  the 
pro{>osals  of  Notice  No.  90-4  was 
changed  considerably.  The  changes 
adopted  with  Amendment  25-76  (57  FR 
19220.  May  4,  1992)  do  not  have  any 


substantive  bearing  on  those  proposed 
in  Notice  90-4;  however,  they  also  affect 
the  editorial  structure  of  those  sections. 
Where  pertinent,  the  effiect  of  those 
amendments  on  the  changes  proposed 
in  Notice  90—4  is  discussed  below.  None 
of  the  other  amendments  adopted 
during  this  period  have  any  bearing  on 
the  proposals  of  Notice  No.  90-4. 

Current  Requirements  of  Part  2S 

Part  25  currently  defines  seven  types 
of  passenger  emergency  exits  for 
transport  category  airplanes — ^Type  A. 
Types  I  throu^  IV,  tail  cone  and 
ventral.  As  defined  in  §  25.807.  exits  in 
fuselage  sides  range  in  size  from  large 
Type  A  exits,  which  must  be  a 
minimum  of  42  inches  wide  by  72 
inches  high,  to  Type  IV  exits,  which 
must  be  a  minimum  of  19  inches  wide 
by  26  inches  high.  Although  an  exit  may 
exceed  the  minimum  dimensions 
specified  for  a  particular  type,  it  is 
considered  to  be  of  that  type  unless  it 
qualifies  in  all  respects  as  one  of  the 
larger  exit  types.  Typically,  the  larger 
exits  are  hinged  or  translating  doors 
while  the  smaller  exits  are  typically 
removable  hatches. 

Section  25.809(b)(2)  requires  that  each 
emergency  exit  must  be  capable  of  being 
opened,  when  there  is  no  fuselage 
deformation,  within  10  seconds 
measured  from  the  time  when  the 
opening  means  is  actuated  to  the  time 
when  the  exit  if  fully  opened. 

It  must  be  emphasized  that,  except  for 
tail-cone  or  ventral  exits,  all  references 
to  the  types  and  numbers  of  required 
passenger  emergency  exits  in  pert  25 
and  this  final  rule  refer  to  the  exits 
required  in  each  side  of  the  fuselage,  not 
the  total  for  the  airplane.  Although  they 
are  not  required  to  be  symmetrical, 
corresponding  exits  on  opposite  sides  of 
the  fuselage  are  usually  referred  to  as 
"exit  pairs"  to  preclude  confusion 
between  the  total  number  of  exits  and 
the  number  of  exits  on  each  side.  The 
number  of  additional  passenger  seats 
that  may  be  installed  for  each  additional 
exit  pair  of  a  specific  type  is  sometimes 
referred  to  as  the  "exit  rating"  for  that 
type.  When  an  "exit  pair"  consists  of 
two  different  types  of  exits,  the  exits  are 
both  considered  to  be  of  the  type  with 
the  smaller  exit  rating.  Generally,  no 
credit  is  given  for  an  exit  on  one  side 
with  no  corresponding  exit  on  the  other 
side.  (Even  though  no  credit  is  given  to 
such  exits,  they  are  required  to  meet  all 
applicable  exit  design  requirements 
because  they  may  be  used  by  occupants 
under  emergency  conditions.) 

Note  that  the  standards  of  part  25. 
including  those  for  emergency 
evacuation  demonstrations  as  well  as 
those  concerning  types  and  numbers  of 


exits,  are  based  on  the  assiunption  that 
only  half  of  the  exits  will  be  usable 
during  an  actual  emergency  due  to  fire, 
structural  damage  or  other  adverse 
circumstance. 

Section  25.807(d)  currently  specifies 
the  type  and  number  of  emergmicy  exits 
required  for  three  ranges  of  passenger 
seating  capacities.  The  first  range, 
passenger  seating  configurations  of  one 
to  179.  is  addressed  in  §  25.807(d)(1)  in 
a  table  that  outlines  the  specific  type 
and  niunber  of  exits  that  must  be 
provided.  Those  standards  have  been  in 
effect  for  several  decades  and  were 
based  more  on  industry  practice  during 
the  reciprocating-engine  transport 
airplane  era  than  on  any  [mrticular 
testing. 

For  the  second  range,  passenger 
seating  configurations  of  180  to  299. 
§  25.807(d)(1)  uses  a  different  approach. 
Instead  of  specifying  the  type  and 
number  of  exits  required  for  those 
airplanes,  a  second  table  supplements 
the  first  by  specifying  the  number  of 
passenger  seats,  in  addition  to  179,  that 
may  be  installed  for  various  types  of 
additional  exits.  For  example,  the  first 
table  specifies  that  an  airplane  vnth  179 
passenger  seats  must  have  two  pairs  of 
Type  I  exits  and  two  pairs  of  Type  III 
exits.  The  second  table  s{>ecifies  that  the 
seating  may  be  increased  by  45 
passengers  for  each  additional  pair  of 
Type  I  exits  installed.  An  airplane  with 
three  pairs  of  Type  I  exits  and  two  pairs 
of  Type  in  exits  would,  therefore,  be 
permitted,  insofar  as  the  type  and 
number  of  exits  is  concerned,  to  have  a 
passenger  seating  configuration  of  224. 

For  the  third  range,  passenger  seating 
configurations  greater  than  299, 
§  25.807(d)(2)  simply  states  that  each 
exit  installed  in  the  side  of  the  fuselage 
must  be  either  a  Type  I  or  Type  A  exit 
and  that  seating  configurations  of  45 
and  110  are  allowed  for  each  pair  of 
Type  I  exits  and  each  (Mir  of  Type  A 
exits,  respectively. 

Section  25.807(d)(3)  specifies  the 
number  of  additional  passenger  seats 
that  may  be  provided  when  creditable 
ventral  or  tail-cone  exits  are  installed.  In 
order  to  receive  any  credit  as  a 
passenger  emergency  exit,  a  ventral  or 
tail-cone  exit  must  provide  the  same 
rate  of  egress  as  a  Type  III  exit  with  the 
airplane  in  the  most  adverse  exit 
opening  condition  that  would  result 
from  the  collapse  of  one  or  more  landing 
gear  legs. 

As  amended  recently  by  Amendment 
2S-72.  §  25.807(d)(5)  provides  flexibility 
in  the  type  and  number  of  exits  required 
by  stating  that  an  alternate  emergency 
exit  configuration  may  be  approved  in 
lieu  of  that  specified  in  either 
§  25.807(d)  (1)  or  (2)  provided  the 
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overall  evacuation  capability  is  shown 
to  be  equal  to  or  greater  than  that  of  the 
specified  emergency  exit  configuration, 
lliis  means,  for  example,  that  one  pair 
of  larger  exits  could  be  substituted  in 
some  cases  for  two  pairs  of  smaller 
exits. 

Providing  the  type  and  number  of 
exits  specified  for  a  given  niunber  of 
passenger  seats  does  not,  in  itself, 
ensure  that  an  airplane  can  be  approved 
with  that  many  seats.  Other 
requirements,  such  as  uniform 
distribution  of  passenger  seats  and  exits 
and  the  demonstrated  emergency 
evacuation  capability,  may  actually 
limit  seating  to  fewer  passengers. 

Part  25  specifies  that  a  means  must  be 
provided  to  assist  passengers  in 
descending  to  the  ground  for  each  exit, 
other  than  an  overwing  exit,  that  is  more 
than  six  feet  from  the  groimd  when  the 
airplane  is  on  the  ground  with  the 
landing  gear  extended.  Section 
2S.810(a)(l)(i)  specifies  that  the  assist 
means  must  be  deployed  automatically 
and  that  deplojrment  must  begin  during 
the  interval  between  the  time  the  exit 
opening  means  is  actuated  fit>m  inside 
the  airplane  and  the  time  the  exit  is 
fully  opened.  As  noted  above,  that  time 
interval  must  be  no  more  than  10 
seconds.  Section  25.810(a)(l)(ii)  further 
specifies  that  the  assist  meanis  must  be 
automatically  erected  within  10  seconds 
after  deployment  is  begun.  Taking  the 
maximum  time  intervals  permittml,  the 
assist  means  must  be  erected  and  usable 
no  more  than  20  seconds  after  the  exit 
opening  means  is  actuated.  Generally, 
inflatable  slides  are  used  for  this 
purpose. 

For  an  overwing  exit,  §  2$.810(d) 
specifies  that  a  means  must  be  provided 
to  assist  passengers  in  descending  to  the 
ground  whenever  the  place  on  the 
airplane  structure  at  which  the  escape 
route  terminates  (typically  the  trailing 
edge  of  a  wing  flap)  is  more  than  six  feet 
from  the  ground.  Inflatable  slides  are 
generally  used  for  this  purpose  also. 
Part  25  ciirrently  contains  no  specific 
maximum  erection  time  for  off-wing 
sUdes;  however,  Technical  Standard 
Order  (TSO)  C69b,  which  contains 
design  standards  for  inflatable  escape 
slides,  specifies  that  off-wing  escape 
slides  must  be  fully  erect  within  10 
seconds  after  actuation  of  the  inflation 
controls.  (TSO-C69a,  which  was 
superseded  by  TSO-C69b  on  August  17, 
1988,  had  previously  a  maximum 
erection  time  of  15  seconds.) 

Because  the  large  Type  A  emergency 
exits  are  expected  to  accommodate 
parallel  lines  of  evacuees 
simultaneously,  §  25.810(a)(1)  specifies 
that  the  means  provided  for  those  exits 
to  assist  the  occupants  in  descending  to 


the  groimd  tnust  also  be  capable  of 
carrying  two  parallel  Unes  of  evacuees 
simultaneously. 

Section  25.813(b)  requires  adequate 
space  next  to  one  side  of  each 
emergency  exit,  other  than  a  Type  A 
exit,  that  is  required  by  §  25.810(a)  to 
have  an  assist  means  to  allow 
crewmembers  to  assist  in  the 
evacuation.  Because  there  are  two 
parallel  lines  of  evacuees  to  assist,  each 
Type  A  emergmicy  exit  is  required  to 
have  an  assist  space  on  each  side  of  the 
exit.  Unlike  other  exit  types.  Type  A 
exits  must  have  such  assist  space 
regardless  of  whether  the  exit  is 
required  to  have  an  assist  means.  At  the 
time  Notice  90—4  was  issued,  the  latter 
requirement  was  contained  in 
§  25.807(a)(7){vii);  however,  it  has  since 
been  consolidated  with  the  former  in 
§  25.813(b)  (Amendment  25-72). 

Amendments  Propoeed  in  Notice  90-4 

The  FAA  held  a  public  technical 
conference  in  SeatUe.  Washington,  in 
September  1985,  to  review  the  existing 
safety  regulations  and  practices 
regarding  the  emergency  evacuation  of 
transport  airplanes.  As  a  result  of  the 
conference,  it  was  recommended,  in 
part,  that  the  regulations  relative  to 
passenger  emergency  exits  be  revised  to 
provide  design  flexibility,  and  those 
concerning  escape  slide  inflation  time 
be  revised  to  reflect  the  current  state-of- 
the-art.  Subsequent  to  this  public 
conference,  the  following  dianges  were 
proposed  in  Notice  90-4: 

Type  and  Number  of  Emergency  Exits 

Unlike  the  standards  for  airplanes 
with  more  than  299  seats,  the  number  of 
additional  passenger  seats  allowed  for 
smaller  passenger  capacities  is  not 
uniform.  For  example,  the  first  table  of 
§  25.807(d)(1)  (§  25.807(c)  prior  to 
Amendment  25^72)  requires  a  pair  of 
Type  I  exits  and  a  pair  of  Type  in  exits 
for  a  maximum  passenger  seating 
capacity  of  79.  Adding  another  pair  of 
Type  I  exits,  resulting  in  a  total  of  two 
pairs  of  Type  I  exits  and  one  pair  of 
Type  m  exits,  would  allow  up  to  139 
passenger  seats — an  increase  of  60 
attributable  to  the  additional  pair  of 
Type  I  exits.  In  contrast,  one  pair  of 
Type  I  exits  and  two  pairs  of  Type  III 
exits  are  required  for  a  maximum 
seating  configuration  of  109.  Adding 
another  pair  of  Type  I  exits  in  that  case, 
resulting  in  a  total  of  two  pairs  of  Type 
I  exits  and  two  pairs  of  T)^  m  exits, 
would  allow  up  to  179  passengers — an 
increase  of  70  attributable  to  the 
additional  pair  of  Type  I  exits.  For 
configurations  beyond  179  passengers, 
the  second  table  of  S  25.807(d)(1)  allows 
an  increase  of  only  45  for  each 


additional  pair  of  Type  I  exits.  Thus  the 
increase  in  the  nunU)er  of  passenger 
seats  allowed,  if  one  additional  pair  of 
Type  1  exits  were  installed,  varies  bom 
45  to  70,  depending  on  the  initial 
airplane  exit  configuration  and  the  total 
passenger  seating  capacity. 

The  additional  passenger  seating 
capacity  gained  by  adding  a  pair  of  Type 
m  exits  varies  in  a  similar  manner.  The 
first  table  of  §  25.807(d)(1)  currently 
allows  79  passenger  seats  if  one  pair  of 
Type  I  and  one  pair  of  Type  III  exits  are 
installed.  If  one  more  pair  of  Type  Ul 
exits  were  installed,  the  allowable 
number  of  passenger  seats  would  be 
increased  by  30  to  a  total  of  109 
passenger  seats.  In  contrast,  two  pair  of 
Type  I  exits  and  one  pair  of  Typw  ID 
exits  are  currently  required  for  a 
maximum  seating  capacity  of  139. 
Adding  a  pair  of  Type  m  exits  would 
allow  a  maximum  seating  capacity  of 
179,  an  increase  of  40  passenger  seats. 
For  configurations  beyond  179 
passengers,  the  second  table  of 
§  25.807(d)  allows  an  increase  of  35 
passenger  seats  for  eacb  additional  pair 
ofTvpemexits. 

When  the  exit  configurations  and 
maximum  passenger  capacities 
specified  in  the  first  table  of 
§  25.807(d)(1)  are  compared  with  the 
combined  ratings  specified  in  the 
second  table  of  §  25.807(d)(2)  for  the 
same  combination  of  exit  types,  it  can 
be  seen  that  the  maximum  capacities  for 
the  first  two  configurations  (19  and  39 
passengers)  are  conservative  when 
compared  to  the  assigned  ratings.  They 
are  in  close  agreement  for  the  next  two 
configurations  (79  and  109)  and 
generous  for  the  two  largest 
configiuBtions  (139  and  170).  A  similar 
comparison  can  not  be  made  for  Type  IV 
exits  since  no  ratings  are  established  for 
those  exits  in  the  second  table. 

As  proposed  in  Notice  90-4,  §  25.807 
would  be  revised  to  provide  one  simple, 
consistent  set  of  standards  while  still 
retaining  an  equivalent  level  of  safety. 
The  exit  ratings  for  Type  I,  Type  n.  Type 
ni  and  Type  A  exits  would  be  the  same 
as  those  currently  shown  in  the  second 
table  of  §  25.807(d)(1)  for  those  types. 
Type  IV  exits  would  be  assigned  a 
passenger  rating  of  nine  to  be  consistent 
with  the  maximum  passenger  cajmcity 
currently  shown  in  the  first  table  of 
§  25.807(d)(1).  Replacing  the  exiting 
tables  with  specific  ratings  for  each  type 
of  exit  would  enable  the  airplane 
manufacturer  to  design  an  airplane  with 
any  combination  of  exits  the 
manufacturer  chooses,  subject  to 
specific  constraints.  The  following 
constraints,  which  would  be  contained 
in  §  25.807(g},  were  proposed  to  ensure 
that  the  margin  of  safety  currently 
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associated  with  passenger  capacities  of 
approximately  40  and  fewer  passenger 
seats  would  be  retained  and  that  there 
would  be  no  significant  increases  in 
passenger  seating  permissible  with  the 
various  combinations  of  exit  types.  In 
addition,  unacceptable  alternative 
combinations  of  exits,  such  as  one  pair 
of  Type  A  exits  and  three  pairs  of  Type 
m  exits  for  a  maximiun  passenger 
seating  of  215  are  precluded. 

The  first  table  of  §  25.807(dKl) 
currently  places  several  limitations  on 
the  passenger  emergency  exit 
configuration.  For  example,  the  table 
does  not  permit  the  use  of  Type  IV  exits 
in  airplanes  with  more  than  9  seats. 
There  must  be  at  least  two  pairs  of  exits 
for  any  passenger  seating  configuration 
above  19.  and  there  must  also  be  at  least 
one  pair  of  Type  I  or  larger  exits  for 
passenger  seating  capacities  of  40  or 
more.  As  proposed  in  Notice  90—4,  these 
and  other  limitations  concerning  the 
type  and  number  of  exits  required  for 
specific  passenger  seating 
configurations  would  be  retained.  The 
existing  requirement  that  there  must  be 
at  least  one  pair  of  Type  I  or  larger  exits 
in  each  side  of  the  fuselage  for 
passenger  seating  configurations  of  40  or 
more  would  be  retained  except  that  it 
would  apply  to  passenger  seating 
configurations  of  41  or  more  rather  than 
40  or  more.  The  existing  requirement 
that  there  must  be  at  least  two  Type  I 
or  larger  exits  in  each  side  of  the 
fuselage  for  passenger  seating 
configurations  of  110  or  more  would 
also  be  retained  except  that  it  would 
apply  to  passenger  seating 
configurations  of  111  or  more. 

The  FAA  reviewed  the  results  of 
previous  evacuation  demonstrations 
involving  airplanes  with  two  adjacent 
Type  m  exits  on  each  side  of  the 
fuselage.  From  this  review,  it  was  noted 
that  two  adjacent  Type  ID  exits 
consistently  fail  to  provide  a  rate  of 
egress  that  is  double  that  of  a  single 
Type  in  exit.  Typically,  some  evacuees 
fail  to  bypass  one  exit  in  order  for  there 
to  be  a  steady  flow  through  the  adjacent 
exit.  The  rate  of  egress  through  the  exit 
that  some  evacuees  must  bypass  is 
generally  equal  to  that  through  a  single 
similar  exit,  but  the  rate  of  egress 
through  the  second  exit  is  consistently 
less.  The  FAA.  therefore,  proposed  in 
Notice  90-4  that  the  combined 
passenger  rating  of  two  adjacent  pairs  of 
Type  in  exits  would  be  limited  to  65. 
For  purpose  of  compliance  with  this 
requirement,  two  Typw  Ul  exits 
separated  by  fewer  than  three  passenger 
seat-rows  would  be  considered  to  be 
adjacent  (i.e.  fewer  than  three  seat-rows 
plus  two  passageways  located  between 
adjacent  vertical  edges  of  the  two  exits). 


The  pertinent  parameter  is  the  number 
of  seat  rows;  however,  with  typical  row 
spacing  this  would  be  about  80  to  90 
inches  between  adjacent  vertical  edges 
of  the  two  exits.  (Notice  90-4  quoted  90 
to  100  inches:  however,  80  to  90  inches 
is  more  likely.)  It  was  also  proposed  that 
the  combined  passenger  rating  for  all 
Type  EQ  exits  would  not  exceeid  70. 
Depending  on  whether  the  first  two 
pairs  were  eligible  for  the  full  70 
passenger  rating,  no  or  very  little 
additional  credit  would  be  given  for  any 
additional  pairs  of  Type  in  exits.  An 
additional  oonaarvatism  in  Type  m  exits 
because  the  widths  of  the  accesses  to  the 
Type  m  exits  in  the  studied  evacuation 
demonstrations  were  far  less  than  that 
required  today  because  of  recent  safety 
regulatory  changes. 

Taking  Doth  the  exit  ratings  and  the 
specific  ctmstraints  proposed  in 
§  25.807(g),  the  practical  effiect  of  the 
proposed  changes  on  airplanes  with  179 
or  fewer  passenger  seats  would  be  as 
follows: 

(a)  With  1  through  9  passenger  seats, 
the  table  of  §  2S.807(d)(l)  specifies  at 
least  one  Type  IV  exit  in  each  side.  That 
requirement  would  remain  unchanged. 
The  table  of  $  25.807(d)(1) 
notwithstanding.  §  25.807(d)(4) 
currently  spednes  that  an  exit  meeting 
at  least  the  dimensions  of  a  Type  m  exit 
must  be  instslled  in  each  side  if  the 
vertical  location  of  the  wing  does  not 
allow  the  installation  of  overwing  exits. 
That  requirements  would  be  retained  in 
proposed  §  25.807(g)(1). 

(b)  With  10  through  19  passenger 
seats,  the  table  of  §  25.807(d)(1) 
specifies  at  least  one  Type  in  exit  in 
eech  side.  That  requirement  would 
remain  unchanged. 

(c)  With  20  through  39  passenger 
seats,  the  first  table  of  §  25.807(d)(1) 
specifles  at  least  one  Type  n  and  one 
Type  m  exit  in  each  side  even  though 
the  combined  ratings  shown  in  the 
second  table  of  that  section  would  total 
75  passenger  seats.  The  combined 
ratings  of  proposed  S  25.807(g)  would 
also  total  75  passenger  seats  mr  this 
combination  of  passenger  seats: 
however,  the  number  of  passenger  seats 
permissible  with  this  combination  of 
exit  types  would  be  limited  to  40  by 
proposed  §  25.807(g)(5).  That  would  be 
one  more  passenger  seat  than  currently 
permitted  by  this  combination  of  exit 
types.  The  margin  of  safety  provided  by 
the  current  rule  would  be  maintained 
since  40  passenger  seets  is  only  53%  of 
the  combined  ratings  of  that 
combination  of  exit  types. 

(d)  With  40  through  79  pasaenger 
seats,  the  table  of  §  25.807(d)(1) 
specifies  at  least  one  Type  I  and  one 
Type  m  exit  in  each  side.  As  proposed, 
the  exit  combination  currently  specified 


for  airplanes  with  20  to  39  seats  could 
also  be  used  for  one  with  40  passenger 
seats.  As  in  the  case  described  above,  a 
number  of  different  combinations  of 
smaller  exit  types  might  provide 
sufficient  combined  passenger  ratings 
for  airplanes  with  41  through  79 
passengers;  however,  those 
combinations  would  be  precluded  by 
the  constraints  contained  in  proposed 
S  25.807(g).  Proposed  §  25.807(g)(5) 
would  specify  that,  for  more  than  40 
seats,  there  must  be  at  least  two  exits  in 
each  side  and  that  one  of  those  must  be 
at  least  a  Type  I  exit.  Hiat  would 
preclude  for  example,  an  alternative 
configuration  of  one  smaller  Type  n  exit 
and  two  Type  in  exits  in  each  side  even 
though  the  combined  passenger  ratings 
show  in  proposed  §  25.807(g)  for  that 
combination  of  exits  would  total  105  or 
110  passenger  seats.  It  would  also 

Elude  an  arrangement  with  only  one 
Type  A  or  Type  B  exit  in  each  side 
lu  of  the  Type  I  and  Type  m  exits. 
As  proposed,  the  combination  of  exit 
types  currently  s(>ecified  for  airplanes 
with  41  through  79  passenger  seats 
could  also  be  used  for  an  airplane  with 
80  passenger  seats. 

(e)  With  80  through  109  passenger 
seaU.  the  table  of  §  25.807(d)(1) 
specifies  at  least  one  Type  I  and  two 
Type  m  exits  in  each  side.  As  proposed, 
the  combination  of  exit- types  for 
airplanes  with  40  through  79  passenger 
seats  could  also  be  used  for  those  with 
80  passenger  seats.  Although  the 
specific  constraints  of  proposed 

§  25.807(g)  would  preclude  certain 
undesirable  combinations  of  exit  types, 
the  proposed  changes  would  allow  a 
degree  of  flexibility  in  the  81  through 
109  passenger  seat  range.  For  example, 
two  of  the  newly  proposed  Type  C  exits 
could  be  used  in  lieu  of  one  Type  I  and 
two  in  exits.  Also,  two  Type  I  exits 
could  be  used  in  lieu  of  one  Type  I  and 
two  Type  m  exits  provided  the  number 
of  passenger  seats  did  not  exceed  90.  As 
proposed,  the  combination  of  exit  types 
currently  specified  for  80  through  109 
seats  could  also  be  used  for  airplanes 
with  up  to  110  passenger  seets;  or  115 
passenger  seats  if  the  Type  m  exits  were 
separated  sufficiently  to  enhance  their 
effectiveness. 

(f)  With  110  through  139  seats,  the 
table  of  §  25.807(d)(1)  specifies  at  least 
two  Type  I  exits  and  one  Type  m  exit 
in  each  side.  As  proposed,  the 
combination  of  exits  currently  specified 
for  airplanes  with  80  through  109 
passenger  seats,  could  be  used  for  those 
with  110  passenger  seats.  The  combined 
pasaenger  ratings  of  proposed 

$  25.807(g)  would  limit  the  exit 
combination  ciirrently  specified  for  110 
through  139  passenger  seats  to  125 
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seats.  Proposed  §  25.807(g)(6)  would 
specify  that,  for  more  than  110  seats, 
there  must  be  at  least  two  Type  I  or 
larger  exits  in  each  side.  For  airplanes 
with  111  through  125  there  would  be 
considerable  additional  flexibility  in  the 
combination  of  exit  types  used; 
however,  the  specific  constraints  of 
§  25.807(g)  would  preclude  certain 
undesirable  combinations  of  exit  types. 
For  example,  proposed  §  25.807(g)(6) 
would  require  the  emergency  exits  of 
airplanes  with  more  than  110 
passengers  to  include  at  least  two  Type 
I  exits  in  each  side.  For  airplanes  with 
more  than  125  passenger  seats,  there 
would  have  to  be  more  or  larger  exit 
types  than  those  currently  required  for 
airplanes  with  110  through  139 
passenger  seats.  The  choice  of 
additional  or  larger  exit  types  would,  of 
course,  be  subject  to  the  combined 
passenger  ratings  and  specific 
constraints  of  proposed  §  25.807(g). 

(g)  With  140  through  179  passenger 
seats,  the  table  of  §  25.807(d)(1) 
specifies  at  least  two  Type  I  exits  and 
two  Type  ni  exits  in  each  side.  The 
combined  passenger  rating  of  proposed 
§  25.807(g)  would  limit  this  exit 
combination  to  160  seats.  Proposed 
§  25.807(g)(7)  would  further  limit  this 
exit  combination  to  155  seats  if  the  Type 
ni  exits  were  not  separated  sufficiently 
to  enhance  their  effectiveness.  Proposed 
$  25.807(g)(6)  would  specify  that  there 
must  be  at  least  two  Type  I  exits  or 
larger  in  each  side.  That  would  preclude 
an  alternative  configuration  in  which  no 
exits  are  larger  than  Type  U.  It  would 
also  preclude  a  combination  of  exits 
involving  only  one  exit  larger  than  Type 
I  and  several  smaller  Type  m  exits  in 
each  side.  For  airplanes  with  more  than 
160  passenger  seats,  larger  or  additional 
exits  would  have  to  be  provided.  The 
choice  of  additional  or  larger  exit  types 
wQuld  be  subject  to  the  combined 
passenger  ratings  and  specific 
constraints  of  proposed  §  25.807(g); 
however,  this  range  of  passenger  seats 
would  be  afforded  the  greatest  flexibility 
in  the  choice  of  exit  type  combinations. 

In  summary,  the  number  of  passenger 
seats  permissible  with  one  pair  of  Tyfw 
n  and  one  pair  to  Type  m  exits  would     ' 
be  increased  from  39  to  40.  Similarly, 
the  number  permissible  with  one  pair  of 
Type  I  and  one  pair  of  Type  IB.  exits 
would  be  increased  from  79  to  80.  The 
increase  would  be  negligible  in  either 
case  insofar  as  the  egress  capability  of 
the  exits  is  concerned;  however,  it 
would  be  more  than  compensated  for  by 
the  proposed  improvement  in  escape 
slide  deployment  time  in  any  event.  The 
number  permissible  with  one  pair  of 
Type  I  exits  and  two  pairs  of  Type  m 
exits  would  be  increased  from  109  to 


either  110  or  115,  depending  on  the 
proximity  of  the  Type  ID  exits.  Those 
increases  would  also  be  negligible 
insofar  as  the  egress  capability  of  the 
exits  is  concerned,  but  they  too  would 
be  more  than  compensated  by  the 
proposed  improvement  in  escape  slide 
deployment  time.  With  two  pairs  of 
Type  I  exits  and  one  pair  of  Type  III 
exits,  the  permissible  number  would  be 
significantly  decreased  from  139  to  125; 
with  two  pairs  of  Type  1  exits  and  two 
pairs  of  Type  lU  exits,  it  would  be 
significantly  decreased  from  179  to 
either  155  or  160,  again  depending  on 
the  proximity  of  the  Type  HI  exits.  The 
permissible  number  of  passenger  seats 
would  remain  unchanged  for  other  exit 
combinations.  As  stated  above  in  the 
preamble,  these  new  maximum 
passenger  capacities  are  calculated  by 
summing  the  number  of  passengers 
rated  for  the  specific  types  of  exit  pairs; 
these  ratings  are  identical  to  those  in  the 
former  §  25.807(d)(1)  for  increases  in 
seating  configurations  beyond  1 79. 

As  noted  above.  §  25.807(d)(2) 
currently  specifies  that  each  exit  must 
be  a  Type  A  or  Type  I  exit  for  p>assenger 
seating  capacities  over  299.  That 
limitation  was  introduced,  along  with 
the  definition  of  Type  A  exits,  with 
Amendment  25-15  (32  FR  13255, 
September  20, 1967),  when  the  first 
wide-body  airplanes  were  being 
proposed.  Because  those  airplanes  were 
to  have  twin  aisles,  the  large  Type  A 
exits  were  adopted  to  permit 
simultaneous  side-by-side  egress  of 
passengers  from  both  aisles.  Although 
there  was  no  operational  experience  at 
that  time  with  such  airplanes,  it  was 
considered  that  they  should  not  have  a 
large  number  of  small  exits.  The 
requirement  that  all  exits  be  Type  A  or 
Type  I  was  intended  to  discourage 
interior  arrangements  with  numerous 
Type  ni  exits  and  fewer  large  exits. 
Subsequently,  the  Boeing  Model  767 
and  certain  configurations  of  the  Airbus 
Model  A3 10  were  both  approved  with 
one  or  two  pairs  of  Type  III  exits  under 
the  equivalent  level  of  safety  provisions 
of  §  21.21(b)(1).  EvacuaUon 
demonstrations  and  actual  evacuations 
under  emergency  conditions  with  those 
airplanes  have  shown  that  a  limited 
number  of  Type  m  overwing  exits  can 
be  effective  in  twin-aisle  airplanes.  The 
FAA,  therefore,  proposed  in  Notice  90- 
4  to  permit  limited  use  of  Typ>e  m  exits 
in  airplanes  with  passenger  seating 
capacities  greater  than  299.  Subsequent 
to  Notice  90-4,  §  25.807(d)(5)  was 
adopted  with  Amendment  25-72  to 
permit  an  alternate  emergency  exit 
configuration  provided  the  overall 
evacuation  capability  is  shown  to  be 


equal  or  greater  than  that  specified.  As 
a  result,  the  proposed  change  is  no 
longer  substantive. 

To  ensure  that  adequate  evacuation 
capability  is  maintained  if  a  primary 
exit  becomes  unusable,  the  FAA 
proposed  in  Notice  90-4  that  at  least 
two  pairs  of  the  larger  exits  (Type  A  or, 
as  described  below,  Type  B  or  Tyjje  C) 
would  have  to  be  installed  to  receive 
full  passenger  seating  credit  for  those 
exits.  If  only  one  pair  of  Type  A,  B,  or 
C  exits  were  installed,  the  exits  would 
be  considered  to  be  Type  I  exits  and 
credited  accordingly. 

In  order  to  provide  greater  flexibility 
in  passenger  emergency  exit  design,  two 
new  exit  types,  Type  B  and  Type  C, 
were  proposed  in  Notice  90-4.  Both 
types  would  be  larger  than  Type  I  exits 
but  smaller  than  Type  A  exits.  They 
would  be  similar  to  exits  that  have  been 
previously  approved  by  exemption  or 
under  the  equivalent  level  of  safety 
provisions  of  §  21.21(b)(1). 

The  proposed  Type  B  exits  would  be 
required  to  meet  the  same  criteria  as 
those  for  Type  A  exits  except  that  their 
minimum  width  would  be  32  inches  in 
lieu  of  42  inches,  and  the  maximum 
allowable  comer  radii  would  be  six 
inches  in  lieu  of  seven  inches.  Like 
Type  A  exits.  Type  B  exits  would  have 
to  have  passageways  at  least  36  inches 
wide  leading  from  each  main  aisle  and 
be  equipped  with  dual-lane  escape 
slides.  Based  on  the  egress  rate 
demonstrated  by  the  petitioner, 
Exemption  No.  1573  was  granted  to 
permit  a  passenger  rating  of  80  for  a  pair 
of  these  exits  in  the  McDonnell  Douglas 
Model  DC-10.  Similar  exit  pairs 
installed  later  in  one  configuration  of 
the  Boeing  Model  757  were  given  a 
passenger  rating  of  75  based  on  the 
egress  rate  demonstrated  at  that  time. 
That  installation  was  approved  under 
the  equivalent  safety  provisions  of 
§  21.21(b)(1). 

The  passenger  flow  to,  through  and 
from  the  proposed  Type  B  exits  is 
similar  to  that  through  the  wider  Type 
A  exits  except  that  the  two  parallel  lines 
of  evacuees  typically  twist  their 
shoiilders  a  few  degrees  for  the  moment 
in  which  they  are  passing  through  the 
exit  side-by-side.  The  proposed 
passenger  rating  of  Type  B  exits  would 
be  68%  that  of  the  larger  Type  A  exits. 
In  essence,  the  difference  between  the 
proposed  passenger  rating  of  Type  B 
exits  and  that  of  Type  A  exits  reflects 
this  momentary  partial  merging  of  the 
two  parallel  lines  of  evacuees  as  they 
pass  through  Type  B  exits. 

In  a  report  entitled  Study  of  FAR 
25.807(c)  Emergency  Exits  dated  May 
1975,  the  FAA  Qvil  Aeromedical 
Institute  (CAMI)  recommended  adding 
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several  exit  sizes  to  the  regulations, 
including  two  that  correspond  to  the 
proposed  Type  B  and  C  exits. 

Based  on  a  series  of  passenger 
evacuation  rate  tests  conducted  with 
exit  widths  of  26  to  42  inches.  CAMI 
recommended  a  passenger  rating  of  80 
for  an  exit  that  is  32  inches  wide  and 
equipped  with  a  dual-lane  escape  slide. 
Because  of  the  differences  in  motor 
skills  and  reaction  to  situations 
typically  exhibited  in  testing  involving 
people,  there  is  some  variation  in  the 
data  presented  in  the  CAMI  report 
concerning  evacuation  rate  versus  exit 
size. 

Considering  the  variation  in  the  CAMI 
test  data  and  the  data  in  which 
approvals  of  the  DC-10  and  Boeing 
Model  757  doors  were  based,  a 
passenger  rating  of  75  was  proposed  in 
Notice  90-4  for  Type  B  exits.  This 
would  ensure  that  the  passenger  rating 
is  appropriate  for  all  such  exits 
regardless  of  the  size  of  the  airplane  in 
which  they  are  installed  or  minor 
differences  among  the  exits  of  different 
airplane  models. 

The  CAMI  testing  showed  that  other 
exits,  similar  to  Type  I  exits  but  with 
additional  width,  provide  greater 
passenger  egress  rates  than  those  with 
the  minimum  width  of  24  inches.  CAMI, 
therefore,  recommended  that  exit  pairs 
at  least  30  inches  wide  should  have  a 
passenger  rating  of  50 — five  greater  than 
that  for  Type  I  exit  pairs  with  the 
minimum  width  of  24  inches.  Theh- 
recommendation  was  based  on  the  time 
of  20  seconds  currently  allowed  for  door 
opening  and  erection  of  the  assist 
means.  The  exits  defined  as  Type  C  in 
Notice  90—4  evolved  from  these  CAMI 
recommendations. 

The  FAA  previously  propcwed  to 
increase  the  minimum  height  of  Tyf>e  I 
exits  to  60  inches;  however,  as 
discussed  in  the  preamble  to 
Amendment  25-15  (32  FR  13255, 
September  20,  1967),  the  proposal  was 
withdrawn  in  light  of  test  data  showing 
that  the  greater  height  would  provide  no 
material  improvement  in  passenger 
egress  rate.  This  finding  was 
corroborated  by  later  CAMI  testing. 

As  proposed  in  Notice  90-4,  Type  C 
exits  would  be  similar  to  the  existing 
Type  I  exits,  except  that  their  minimum 
width,  would  be  30  inches  in  lieu  of  24 
inches.  In  light  of  the  earlier  test  results, 
no  increase  in  minimum  height  was 
proposed  for  Type  C  exits.  In  addition. 
Type  C  exits  would  be  required  to  have 
assist  means  regardless  of  how  high  they 
are  above  the  ground.  (Exits  of  this  size 
without  assist  means  would  be 
considered  Type  I  exits  even  though 
they  meet  the  dimensional  requirements 
for  Ty{>e  C  exits.)  The  maximum  time 


allowed  for  door  opening  and  erection 
of  the  assist  means  (exit  preparation 
time)  would  be  reduced  ^m  20 
seconds  to  10  seconds.  In  addition,  the 
10-second  exit  preparation  time  would 
have  to  be  demonstrated  for  non- 
overwing  exits  in  eech  of  the  attitudes 
corresponding  to  collapse  of  one  or 
more  legs  of  the  landing  gear.  Such  exits 
would  not  be  required  to  have  power- 
assisted  means  for  ofwning  in  an 
emergency,  nor  automatically  deployed 
slides:  however,  they  would  have  to  be 
so-equipped,  as  a  matter  or  practicality, 
in  order  to  comply  with  the  proposed 
10-second  preparation  time. 
Nevertheless,  such  features  would  not 
be  required,  nor  needed,  if  the  door 
could  be  opened  and  the  assist  means 
erected  within  10  seconds  without 
them. 

In  order  to  arrive  at  the  passenger 
rating  proposed  in  Notice  90—4, 
experience  with  similar  exits  was 
considered.  Exemption  No.  3639,  which 
was  granted  for  the  British  Aerospace 
Model  BAe.146,  allows  a  maximum 
passenger  seating  capacity  of  109  with 
two  exit  paira.  or  a  passenger  rating  of 
54.5  per  exit  pair.  These  exits  are  all 
30.5  inches  wide,  and  those  on  the  left 
side  are  56  inches  high.  Due  to 
considerations  other  than  emergency 
egress,  those  on  the  left  side  are  72 
inches  high.  They  are  equipped  with 
assist  means  in  the  form  of 
automatically  deployed,  inflatable,  self- 
supporting  escape  slides. 

In  another  configuration,  the  Boeing 
Model  757  was  approved  for  as  many  as 
219  passenger  seats,  with  four  exits  on 
each  side  of  the  airplane,  or 
approximately  55  passenger  seats  per 
exit.  Three  of  the  four  exits  on  each  side 
are  similar  to  the  proposed  Type  C  exits. 
Exits  Nos.  1,2,  and  4  are  over  30  inches 
in  width  and  have  power  assist  means 
for  opening  in  an  emergency.  It  was 
demonstrated  during  full-scale 
demonstrations  that  these  exits  could  be 
opened  and  ready  to  accept  evacuees  in 
approximately  8.2  seconds.  The  No.  3 
exit  is  less  than  30  inches  in  width: 
however  it  does  exceed  the  minimum 
width  for  a  Type  I  exit.  That  exit  was 
demonstrated  to  be  usable  within  12 
seconds. 

In  view  of  the  testing  conducted  by 
CAMI  and  the  consistency  of  those  test 
results  with  the  approvals  of  British 
Aeros{>ace  BAe.146  and  Boeing  757 
airplanes,  a  passenger  rating  ofsS  was 
proposed  in  Notice  90-4  for  Type  C 
exits. 

A  number  of  conforming  changes  to 
other  sections  were  also  proposed  to 
include  references  to  Types  B  and  C 
exits  as  well  as  the  existing  types. 


The  FAA  also  proposed  in  Notice  90- 
4  to  make  extensive  non-substantive 
changes  to  enhance  the  clarity  of  those 
sections  involved  with  emergency  exits. 
In  light  of  the  changes  already  adopted 
by  Amendment  25-72,  some  are  no 
longer  relevant;  those  remaining  would 
not  impose  any  additional  burden  on 
any  persons. 

Escape  Slide  Deployment 

The  FAA  proposed  in  Notice  90-4  to 
revise  §  25.809  to  require  that  the  assist 
means  at  all  Type  C  exits  must  be 
erected  within  10  seconds  from  the  time 
the  exit  opening  means  is  actuated.  The 
FAA  also  proposed  to  reduce  the 
maximum  permissible  erection  times  for 
the  assist  means  serving  other  exit 
types.  For  non  over-wing  exits,  the 
assist  means  would  have  to  be  fully 
erected  within  6  seconds.  This  would 
reduce  the  time  available  to  prepare  the 
escape  system  to  accept  evacuees  in  any 
emergency  by  4  seconds.  For  off-wing 
assist  means,  the  FAA  proposed  that 
they  must  be  fully  erected  within  10 
seconds.  This  would  be  consistent  with 
the  interval  ciurently  specified  in  TSO 
C69b.  As  noted  above,  these  erection 
times  are  in  addition  to  the  interval 
permitted  by  §  25.809(b)(2)  for  exit 
opening. 

Diecnasion  of  Conunents  Received  in 
ReqMMiae  to  Notice  90-4 

Fourteen  commenters  responded  to 
the  invitation  in  Notice  90-4 — five 
foreign  airworthiness  authorities;  five 
airplane  or  equipment  manufacturers,  or 
organizations  representing  such 
manufecturers;  two  airline  employee 
unions;  an  international  airline 
organization;  and  an  individual. 

Two  foreign  airworthiness  authorities 
support  the  proposed  rulemaking 
without  further  comment. 

The  individual  commenter 
recommends  that  no  passenger  seat  be 
installed  adjacent  to  an  overwing  exit. 
(By  "overwing  exit,"  the  commenter  is 
undoubtedly  referring  to  a  Type  III  exit 
since  unobstructed  passageways  were 
already  required  for  Type  II  and  larger 
exits  at  the  time  the  comment  was 
made.)  The  recommendation  is 
uiuelated  to  the  rulemaking  proposed  in 
Notice  90-4;  however,  the  subject  was 
fully  addressed  by  recently  adopted 
Amendments  25-76,  121-228  and  135- 
43  (57  FR  19220.  May  4. 1992)  which 
specify  unobstructed  passageways 
leading  to  Type  III  exits. 

Some  commenters  suggest  that  any 
rulemaking  resulting  from  Notice  90-4 
should  be  defierred  to  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  The  ARAC  is  a  committee  of 
safety  experts  chartered  by  the  FAA  on 
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February  5. 1991,  to  develop  futiue 
proposed  safety  standards  by  using  a 
systems-type  analysis.  Although  much 
of  the  future  proposed  rulemaking  of 
this  nature  will  be  developed  by  ARAC, 
it  is  not  considered  appropriate  to  defer 
this  particular  subject  to  ARAC  since 
the  proposed  rulemaking  has  already 
been  developed  and  published  for 
public  comments. 

The  international  airline  organization 
forwarded  comments  from  two  foreign 
airlines.  One  airline  supports  the 
proposed  rulemaking,  stating  that  it 
clarifies  the  existing  rules  and  has  the 
potential  for  increased  flexibility  in 
aircraft  design.  The  other  airline  has 
reservations  concerning  the  proposed 
slide  erection  times  but  supports  the 
other  aspects  of  the  proposed 
rulemaking.  The  latter  airline  did  not 
elaborate  on  its  reservations. 

Three  commenters  support  the 
proposed  change  concerning  assist 
space  in  the  apparent  belief  that  it 
introduced  a  new  requirement  for  assist 
space  at  exits  other  than  Type  A  exits. 
Actually,  all  exits  other  than  Type  A  are 
already  required  to  have  such  assist 
space  if  they  are  required  by  §  25.810(a] 
to  have  assist  means.  The  only  change 
proposed  in  this  regard  was  simply  a 
conforming  change  to  add  consideration 
of  Type  B  emergency  exits.  The  recent 
consolidation  of  all  assist  space 
requirements  in  §  25.813(b)  should 
preclude  further  confusion  in  that 
regard. 

The  three  commenters  also  propose 
that  the  dimensions  of  the  required 
assist  space  should  be  defined  more 
precisely.  Any  change  of  that  nature 
would  be  beyond  the  scope  of  Notice 
90-4  and  could  not  be  considered  at  this 
time;  nevertheless,  it  is  being 
considered  for  future  rulemaking. 

Type  and  Number  of  Emergency  Exits 

One  commenter  believes  the 
passenger  ratings  of  all  exit  types  should 
be  reconsidered.  According  to  the 
commenter,  the  ratings  are  based  on 
obsolete  assumptions  and  are  not 
verified  with  data  from  actual 
evacuations.  In  particular,  the 
commenter  notes  that  the  egress  rate  of 
an  exit  is  dependent  on  the  presence 
and  type  of  assist  means.  In  the  same 
vein,  another  commenter  believes  that 
additional  credit  should  be  given  for 
exits  not  requiring  assist  means.  In  light 
of  the  successful  evacuations  that  have 
been  accomplished  under  actual 
emergency  conditions,  the  FAA  does 
not  concur  that  the  present  passenger 
ratings  of  all  exit  types  are  inappropriate 
as  suggested  by  the  first  commenter.  The 
FAA  does,  however,  concur  that  the 
egress  rate  of  an  exit  type  may  be 


dependent  on  the  presence  and  type  of 
assist  means.  Although  not  specifically 
stated  by  either  commenter.  the  egress 
rate  for  exit  types  not  requiring  assist 
means  is  undoubtedly  dependent  also 
on  the  distance  from  the  exit  sill  to  the 
ground.  Nevertheless,  any  changes 
beyond  those  proposed  in  Notice  90-4 
would  have  to  be  deferred  for  future 
rulemaking.  It  must  be  recognized  that 
extensive  additional  testing  would  have 
to  be  conducted  before  any  changes  of 
this  nature  could  be  proposed. 

The  commenter  also  suggests  that 
credit  should  be  given  for  unpaired  exits 
because,  according  to  the  commenter,  it 
is  quite  rare  that  one  side  of  the  airplane 
is  blocked  by  fire,  and  usable  exits  are 
distributed  in  a  less  predictable  maimer 
over  both  sides  and  the  length  of  the 
airplane.  The  FAA  does  not  consider 
any  change  in  that  regard  to  be 
appropriate.  The  impredictability  of  fire 
or  other  circumstance  that  might  render 
an  exit  unavailable  is  the  very  reason 
why  credit  can  not  be  given  for  an  exit 
that  does  not  have  a  coimterpart  on  the 
opposite  side  of  the  airplane.  Whether 
one  complete  side  would  be  likely  to  be 
blocked  by  fire  is  not  relevant.  It  is 
necessary  to  have  a  corresponding  exit 
on  the  opposite  side  if  only  one  exit  is 
blocked.  Contrary  to  the  first 
commenter's  assertion,  there  have  been 
many  instances  in  which  an  exit  on  one 
side  was  blocked  by  fire  while  its 
counterpart  on  the  opposite  side  was 
clear  and  usable.  The  commenter  also 
implies  that  exits  should  be  distributed 
over  the  length  of  the  airplane.  It  is 
recognized  diat  there  is  a  practical  limit 
to  the  lengthwise  distribution  of  exits  in 
smaller  airplanes;  however,  exits  are 
already  required  to  be  distributed  along 
the  length  of  the  cabin,  as  well  as  on 
either  side,  to  the  greatest  extent 
practicable.  In  regard  to  the  second 
comment,  part  25  does  not  require  the 
number  of  exits  on  both  sides  to  be 
equal.  Due  to  practical  considerations, 
such  as  normal  passenger  entry,  service 
access,  etc.,  the  designer  may  choose  to 
install  more  openings  in  one  side  than 
the  other;  however,  any  opening  that 
does  not  have  a  counterpart  on  the  other 
side  is  not  credited  as  an  emergency 
exit. 

Section  25.807(f)(2)  presently  states 
that,  unless  another  location  affords  a 
more  effective  means  of  passenger 
evacuation  or  the  airplane  has  a  ventral 
or  tail  cone  exit,  an  airplane  is  only 
required  to  have  one  pair  of  floor-level 
exits  must  have  that  exit  pair  located  in 
the  rearward  part  of  the  passenger 
compartment.  The  commenter  believes 
that  §  25.807(f)(2)  should  be  removed  or 
amended  to  emphasize  locating  the  sole 
pair  of  floor-level  exits  in  the  forward 


part  of  the  passenger  cabin.  The  FAA 
concurs  that  there  are  some 
circumstances  in  which  that  would  be 
preferable,  but  not  that  the  forward  end 
of  the  cabin  is  a  preferable  location  in 
general.  Several  factors  must  be 
considered  for  any  particular  design, 
including  proximity  of  the  propeller 
plane,  engine  inlet  or  engine  exhaust, 
potential  sources  of  fires,  potential 
fuselage  impact  damage,  etc  Another 
consideration  is  that  the  flight  attendant 
must  be  stationed  near  those  exits  to 
direct  the  evacuation.  Having  the  exit 
pair,  and  the  associated  flight  attendant, 
at  the  rear  of  the  cabin  is  advantageous 
in  situations  where  the  flightcrew  can 
assist  the  fli^t  attendant  by  directing 
the  evacuation  from  the  forward  end  of 
the  cabin.  The  FAA  does  not  concur  that 
the  commenter's  prof>osed  change  is 
appropriate  since  the  rule  already 
permits  locating  the  exits  at  the  forward 
end  of  the  cabin  when  that  location 
would,  in  fact,  afford  a  more  effective 
means  of  evacuation.  Furthermore,  it  is 
arguable  whether  the  forward  end  is 
predominantly  the  preferable  location, 
as  the  commenter  believes.  In  any  event, 
a  change  of  this  nature  would  be  beyond 
the  scope  of  Notice  90-4  and  could  not 
be  adopted  at  this  time  even  if  it  were 
deemed  to  have  merit. 

The  same  commenter  asserts  that 
ventral  and  tail-cone  exits  have  not 
contributed  to  the  rapid  evacuation  of 
occupants  from  airplanes  during  life- 
thraatening  situations  and  questions 
whether  they  should  remain  in  part  25 
as  creditable  emergency  exits.  Contrary 
to  the  commenter's  assertion,  service 
experience  has  shown  that  ventral  and 
tail-cone  emergency  exits  can  provide 
valuable  means  of  emergency  egress  and 
should  remain  as  creditable  exits. 

The  commenter  fiirther  questions 
whether  the  current  passenger  ratings 
for  those  exits  are  appropriate.  Another 
commenter  recommends  that  the 
passenger  rating  of  ventral  emergency 
exits  should  be  reduced  by  50%.  That 
commenter  assets  the  ventral  exit  would 
probably  be  usable  only  half  the  time 
because  of  possible  landing  gear  failure. 
This  too  would  go  beyond  the  scope  of 
the  notice;  however,  it  must  be  noted 
that  a  change  of  this  nature  would  be 
based  on  flawed  logic.  The  percentage  of 
emergency  evacuations  in  which  an  exit 
is  usable  has  no  bearing  on  how  many 
persons  can  safely  pass  through  it  when 
it  is  usable.  Nevertheless,  the 
commenter's  apparent  concern  is 
already  addressed  by  current 
§  25.807(d)(3).  That  section,  which  now 
becomes  §  25.807(g)(9),  specifies  that  a 
ventral  exit  must  provide  the  same  rate 
of  egress  as  a  Type  in  exit  with  the 
airplane  in  the  most  adverse  exit 
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opening  condition  that  would  result 
from  the  collapse  of  one  or  more  landing 
gear  legs.  If  the  geometry  of  the  airplane 
is  su(ii  that  the  exit  would  not  provide 
this  rate  of  egress  with  the  most  adverse 
landing-gear  failureH:ondition.  no  credit 
is  given  for  the  exit. 

There  is,  of  course,  no  assurance  that 
any  particular  exit,  regardless  of  its  type 
and  location,  will  be  available  for  use  in 
every  accident  that  may  occur.  As  noted 
above,  the  standards  of  part  25  are  based 
on  the  assumption  that  only  half  of  the 
required  exits  will  be  usable  due  to  fire, 
crash  damage  or  other  adverse 
circumstance.  There  is  no  need  evident 
at  this  time  to  change  the  passenger 
rating  of  either  ventral  or  tail-cone  exits, 
nor  any  basis  on  which  to  establish  new 
ratings.  Any  future  change  involving 
either  an  increase  or  a  decrease  in  the 
passenger  ratings  for  those  exit  tyfws 
would  have  to  be  based  on  considerable 
additional  testing. 

One  commenter  expresses  concern 
that  the  requirement  of  §  25. 807(c)(7) 
concerning  the  maximum  distance 
between  exits  would  be  removed.  (This 
requirement  was  contained  in 
§  25.807(d)(7)  at  the  time  Notice  90-4 
was  published;  however,  it  was  moved 
to  •»  25.807(c)(7)  with  the  adoption  of 
Amendment  25-72.)  The  omission  of 
this  requirement  from  propo.sed  S  25.807 
was  actually  inadvertent  There  was  no 
intention  to  remove  this  requirement, 
and  the  Tinal  rule  has  been  corrected 
accordingly. 

Another  commenter  recommends  that 
all  non-floor  level  passenger  emergency 
exits  should  be  eliminated  (i.e..  Typ>es 
III  and  IV,  ventral  and  some  tail  cone 
exits)  and  that,  in  particular.  Type  III 
exits  should  not  be  used  in  airplanes 
with  more  that  299  passenger  seats.  The 
FAA  does  not  concur  with  the 
commenter  that  they  should  be 
eliminated  altogether  Type  III  exits 
were  previously  permitted  in  airplanes 
with  3s  many  as  299  seats;  and.  as 
discu.ssed  above,  they  can  now  be  used 
in  larger  airplanes  provided  the  overall 
evacuation  capability  is  not  diminished. 
They  have  proven  to  be  effective  means 
of  egress.  Due  to  structural  weight  and 
cabin  space  considerations,  it  would  be 
impractical  to  require  the  use  of  larger 
exit  types  exclusively  in  lieu  of  those 
exits. 

As  noted  above,  service  experience 
has  shown  that  ventral  and  tail-cone 
exits  can  provide  valuable  means  of 
emergency  egress  and  should  remain  as 
creditable  exits. 

As  also  noted  above.  Type  IV  exits  are 
permitted  in  airplanes  with  nine  or 
fewer  passengers;  however.  §  25.785(h) 
requires  each  p»assenger  entry  door  in 
the  side  of  the  fuselage  to  qualify  as  a 


Type  II  or  larger  emergency  exit. 
Although  it  can  only  be  considered  a 
Type  rV  exit  when  the  corresponding 
exit  on  the  opposite  side  is  also  at  least 
a  Type  IV  exit,  the  opening  in  one  side 
of  the  fuselage  of  an  airplane  with  nine 
or  fewer  seats  is  already  required  by 
§  25.783(h)  to  meet  the  requirements  of 
at  least  a  Type  II  exit.  It  would  be 
extremely  impractical  from  the 
standpoints  of  structural  weight  and  lost 
r^bin  space  to  require  the  exits  on  both 
sides  of  the  cabins  of  airplanes  with 
nine  or  fewer  seats  to  be  Type  II  or 
larger  exits.  Furthermore,  the  FAA  is  not 
aware  of  any  service  history  indicating 
that  these  small  exits  are  not  satisfactory 
for  the  smaller  transport  category 
airplanes. 

The  rationale  given  by  the  commenter 
for  not  permitting  the  use  of  Type  ID 
exits  in  airplanes  with  more  than  299 
passengers  is  that  the  floor-level  exits 
may  be  unusable  and  that  it  would  be 
necessary  to  evacuate  more  than  299 
passengers  through  a  Type  III  exit.  As 
noted  above,  the  largest  passenger  rating 
for  any  exit  pair  (Type  A)  is  110 
passengers.  An  airplane  with  more  than 
299  passengers  would,  therefore,  have  to 
have  a  minimum  of  three  flooi^level  exit 
pairs  in  addition  to  the  pair  of  Type  III 
exits.  As  noted  earlier,  the  standards  of 
part  25  are  based  on  the  assumption  that 
half  of  the  required  exits  may  be 
unusable  due  to  fire  or  crash  damage.  It 
is  unrealistic  to  believe  that  not  half,  but 
all  six  floor-level  exits  would  be 
rendered  unusable  in  an  otherwise 
survivable  crash,  as  the  commenter 
suggests,  leaving  only  a  pair  of  TyfM  ID 
exits  usable.  As  noted  above,  the 
original  concern  was  not  the  use  of  Type 
III  exits  in  the  larger  airplanes  per  se;  it 
was  actually  whether  they  would  be 
effective  in  airplanes  with  twin  aisles. 
As  also  noted  above,  experience  with 
Airbus  Model  A310  and  Boeing  Model 
767  airplanes  has  shown  that  Type  III 
exits  can  be  effective  in  twin-aisle 
airplanes.  (Another  commenter  states 
that  those  exits  in  the  Airbus  Model 
A3 10  are  derated  Type  I  exits  rather 
than  Type  III  exits.  Actually  the  exits 
provided  at  the  same  location  in  some 
A310  airplanes  are  fully  qualified  as 
Type  1  exits.  Those  provided  at  that 
location  in  other  A310  airplanes  can 
only  be  considered  Type  UI  by 
deHnition  since  they  fail  to  meet  all  of 
the  qualifications  of  a  larger  exit  type. 
In  any  event,  the  experience  gained  with 
those  exits  is  pertinent  regardless  of 
how  they  are  identified.) 

The  commenter  supports  the 
establishment  of  the  new  Tyf)e  B  exit, 
but  questions  whether  it  is  effective 
enough  to  support  the  proposed 
passenger  rating  of  75.  The  commenter 


expresses  concern  that  the  exit  may 
cause  a  bottleneck  in  passenger  flow, 
since  it  could  be  four  inches  narrower 
than  the  passageway  leading  to  it,  and 
suggests  that  the  passengers  rating 
should  be  reduced  from  75  to  65. 
Another  commenter  believes  that  the 
diR^erence  would  cause  a  bottleneck  but, 
instead  of  recommending  that  the 
passenger  rating  be  reduced,  suggests 
that  the  width  of  the  passageway  should 
be  reduced  to  30  inches. 

As  noted  above,  the  effectiveness  of 
Type  B  exits  has  already  been 
demonstrated  with  such  passageways  to 
support  passenger  ratings  of  80  and  75 
for  Douglas  DC-lO's  and  Boeing  757's, 
respectively;  and  the  more  conservative 
passenger  rating  of  the  two  was  selected 
for  the  proposed  rule.  As  shown  by 
previous  tests,  the  effectiveness  of  a 
Type  B  exit  is  maintained  by  having  two 
uniform  parallel  lines  of  evacuees 
leading  to  the  exit.  Although  the  exit  is 
not  as  wide  as  a  Type  A  exit,  the  two 
parallel  lines  meige  at  the  exit  only  to 
the  limited  extend  needed  to  pass 
through  the  exit  before  continuing  as 
two  parallel  lines  down  the  assist  means 
(i.e.  the  inflatable  slide).  Typically,  the 
evacuees  twist  their  shoulders  a  few 
degrees  for  \he  moment  in  which  they 
are  passing  through  the  exit  side-by- 
side.  The  delay  due  to  this  momentary 
merging  is  reflected  in  the  proposed 
passenger  rating  of  75-68%  of  that  of 
Tyfw  A  exits.  There  is  no  basis  to 
support  arbitrarily  reducing  it  further  to 
65. 

Contrary  to  the  second  commenter's 
assertion,  reducing  the  width  of  the 
passageway  to  less  than  36  inches 
would  actually  be  counterproductive. 
The  evacuees  could  not  be  expected  to 
maintain  two  uniform  parallel  lines  in 
a  narrow  passageway  if  doing  so  would 
necessitate  keeping  their  shoulders 
twisted  for  the  entire  length  of  the 
passageway.  The  use  of  a  narrower 
passageway  would,  therefore,  disrupt 
the  orderly  flow  of  parallel  lines  of 
evacuees  to  the  exit  and  result  in  greatly 
reduced  flow  through  it. 

One  commenter  believes  that  an 
additional  exit  type  should  be  defined. 
The  proposed  additional  type  would  be 
similar  to  proposed  Type  B  exits  except 
for  the  use  of  a  single-lane  slide.  In  the 
absence  of  additional  test  data  showing 
otherwise,  it  appears  that  an  exit  of  this 
nature  might  provide  egress  capability 
no  greater  than  that  of  the  proposed 
Type  C  exit.  In  any  event,  deBning  this 
or  any  other  additional  exit  type  would 
be  beyond  the  scope  of  Notice  90-4  and 
could  not  be  implemented  at  this  time. 

A  commenter  requests  that  the 
capacity  of  a  Type  B  exit  be 
demonstrated  by  any  air  garner 


Federal  Register  /  Vol.  61,  No.  218  /  Friday.  November  8,  1996  /  Rules  and  Regulations      57953 


requesting  an  increase  in  the  number  of 
passenger  seats.  Compliance  with  the 
emergency  evacuation  requirements  of 
§  25.803  is  already  required  for  any 
increase  in  maximum  seating\:apacity 
over  that  previously  shown  satisfactory 
in  accordance  with  that  section. 

One  commenter  notes  that  the 
proposed  maximum  comer  radii  of  six 
inches  is  inconsistent  with  the 
corresponding  requirements  for  other 
exit  types  that  are  functions  of  the  exit 
width.  The  commenter  further  questions 
whether  the  maximum  comer  radii  for 
other  exit  types  is  based  on  the  actual 
width  of  the  exit  or  on  the  minimum 
required  width  for  that  particular  exit 
type.  The  commenter  then  raises  the 
possibility  that  the  standards  should  be 
expressed  in  terms  of  minimum  sill 
width,  i.e.  door  width  less  the  comer 
radii. 

In  answer  to  the  commenter's 
question,  the  comer  radii  currently 
specified  for  other  exit  types  are  based 
on  the  minimum  required  width  rather 
than  the  acfual  width  of  the  exit.  The 
FAA  recognizes  that  the  ciurent 
presentation  could  be  misinterpreted  in 
that  regard  and  concurs  that  expressing 
the  maximum  comer  radii  in  absolute 
dimensions  is  preferable.  Although  the 
pertinent  parametera  are  actually  the  sill 
width,  as  the  commenter  suggests,  and 
corresponding  dimension  at  the  top  of 
the  exit,  it  appeara  that  requirements 
expressed  in  those  terms  could  easily  be 
misinterpreted,  particularly  if  the  door 
is  a  nonstandard  oval  or  trapezoidal 
shape.  After  carefully  considering  the 
three  methods  of  presentation,  the  FAA 
has  concluded  that  expressing  the 
requirement  in  terms  of  actual  comer 
radii  is  preferable  because  it  is  least 
likely  to  be  misinterpreted.  Accordingly, 
§  25.807(a)  is  amended  to  specify 
maximum  comer  radii  of  8  inches  for 
Type  I  exits,  7  inches  for  Type  n.  Type 
in  and  Type  A  exits,  and  6.3  inches  for 
Typw  IV  exits.  For  the  same  reason, 
S  25.807(g)(9)(ii)  specifies  comer  radii  of 
7  inches  for  tail  cone  exits.  The 
maximimi  comer  radii  for  Type  B  exits 
is  6  inches  as  proposed  and  10  inches 
for  Type  C  exits.  There  changes  are 
nonsubstantive  because  they  simply 
state  tke  same  values  in  a  way  less 
likely  to  be  misinterpreted. 

The  same  commenter  asserts  that 
maximum  comer  radii  based  on  the 
minimum  exit  width  are  not  consistent 
with  structural  design  principles  (i.e. 
comer  radii  should  be  increased  for 
large  cutouts  inwder  to  reduce  the 
stress  levels).  It  must  be  emphasized 
that  the  dimensions  specified  in 
§  25.807  describe  the  minimum 
openings.  As  stated  in  §  25.807(d)(5), 
openings  larger  than  those  specified. 


whether  or  not  of  rectangular  shape, 
may  be  used  if  the  specified  rectangular 
opening  can  be  inscribed  within  the 
actual  opening.  The  designer  can, 
therefore,  increase  comer  radii  as  much 
as  needed  for  structural  or  other 
considerations  simply  by  increasing  the 
overall  size  of  the  exit  opening 
sufficiently  to  allow  an  opening  with 
the  specified  length,  width  and  comer 
radii  to  be  Inscribed  within  the  actual 
opening. 

One  commenter  asserts  that  the 
testing  conducted  by  CAMI  to  support 
the  passenger  rating  of  proposed  Type  C 
exit  pairs  is  invalid  because  a  dual  lane 
slide  was  used.  As  discussed  above, 
Type  B  exits  are  wide  enough  for  the 
two  parallel  lines  of  evacuees  to 
partially  merge  momentarily  while 
passing  through  the  exit,  then  continue 
down  the  assist  means  in  two  parallel 
lines.  Type  C  exits,  on  the  other  hand, 
are  not  wide  enough  for  evacuees  to 
form  two  parallel  lines  after  passing 
through  the  exit.  No  matter  how  wide 
the  slide  is,  evacuees  continue  down  the 
slide  in  one  single  file.  The  width  of  the 
assist  means,  i.e.  the  slide,  used  in  the 
CAMI  testing  of  Type  C  exits  is, 
therefore,  irrelevant. 

Three  commenters  do  not  believe 
there  is  justification  for  requiring  Type 
C  exits  to  have  assist  means  regardless 
of  how  close  they  are  to  the  ground.  All 
of  the  data  presently  available  to 
support  the  passenger  rating  for  Type  C 
exit  paira  are  based  on  tests  conducted 
with  assist  means.  In  the  absence  of 
additional  test  data  showing  otherwise, 
it  appears  that  exits  of  the  dimensions 
of  proposed  Type  C  exits  without  assist 
means  would  not  perform  emy  better 
than  Type  I  exits.  In  any  event,  defining 
exits  of  those  dimensions  without  assist 
means  would  be  beyond  the  scope  of 
Notice  90-4  and  could  not  be 
imdertaken  at  this  time.  Designers 
would  be  free  to  install  exits  of  those 
dimensions  without  assist  means; 
however,  the  exits  would  be  considered 
Type  I  exits  and  credited  accordingly. 

Another  commenter  supports  the 
development  of  the  Type  C  exit,  but 
recommends  that  the  passenger  rating 
be  reduced  from  55,  as  proposed,  to  50. 
The  commenter  bases  this 
recommendation  on  the  assertion  that 
more  than  half  of  the  emergency  exits 
would  probably  be  imavailable  in  an 
actual  emergency.  As  noted  earlier,  the 
standards  in  part  25,  and  those 
proposed  in  Notice  No.  90-4,  are  based 
on  the  assimiption  that  half  of  the  exits 
are  unusable  due  to  fire,  structural 
damage  or  other  adverse  cimunstance. 
The  validity  of  the  commenter's 
assertion  that  more  than  half  would  be 
unusable  has  not  been  established: 


however,  it  would  be  an  issue  common 
to  all  emergency  exit  types.  There  is, 
therefore,  no  reason  to  single  out  Type 
C  exits  and  to  arbitrarily  reduce  the 
rating  of  those  exits.  Any  change  based 
on  the  assertion  that  more  than  half  of 
the  exits  would  be  unavailable  would  be 
beyond  the  scope  of  Notice  90-4  and 
could  not  be  adopted  at  this  time. 

The  commenter  also  makes  a  number 
of  recommendations  in  other  areas  that 
are  beyond  the  scope  of  this  rulemaking, 
such  as  minimizing  jamming  of  exits, 
dispatch  with  inoperative  doors, 
optimal  width  of  passageways  to  exits 
and  assist  space  for  flight  attendants. 
The  commenter's  recommendation 
conceming  width  of  passageways 
leading  to  exits  was  addre^ed.  in  part, 
by  recently  adopted  Amendments  25- 
76, 121-228  and  135-43  (57  FR  19220, 
May  4, 1992).  Any  other 
recommendations,  if  found  to  have 
merit,  would  have  to  be  the  subject  of 
future  rulemaking. 

One  commenter  believes  that  the 
passenger  ratings  should  be  increased 
for  several  combinations  of  Type  I,  Type 
n  and  Type  III  exits.  The  commenter 
cites  consistency  with  the  rest  of  the 
proposed  changes  in  passenger  ratings, 
apparently  in  the  belief  that  any  exit 
type  should  be  given  the  highest 
passenger  rating  previously  permitted 
for  that  type  under  any  circumstances  or 
with  any  combination  of  other  exit 
types.  TTie  FAA  does  not  concur^  The 
fact  that  ratings  would  be  changed  to 
remove  inconsistencies  does  not  imply 
that  the  inconsistencies  must  be 
resolved  by  simply  granting  the  highest 
rating  previously  given  for  an  exit  type 
under  any  circumstance.  By  the  same 
token,  this  does  not  imply  that  the 
inconsistencies  must  be  resolved  by 
arbitrarily  granting  the  lowest  rating 
previously  given,  as  other  commenters 
seem  to  believe. 

In  order  to  resolve  the 
inconsistencies,  preference  was 
generally  given  to  the  more  reliable 
passenger  ratings  contained  in  the 
second  table  of  §  25.807(d)(1).  Where 
substituting  the  passenger  ratings  of  the 
second  table  would  have  resulted  in 
significant  increases  for  certain 
combinations  of  exit  types  shown  in  the 
first  table,  specific  constraints  on  their 
use  were  proposed  in  §  25.807(g).  As  a 
result,  there  was  no  significant  increase 
in  any  instance,  an  insignificant 
increase  of  one  p>assenger  seat  in  three 
instances,  and  significant  decreases  of 
14  and  24  seats  in  two  others.  As  noted 
above,  the  increase  of  one  seat  would  be 
negligible  insofar  as  the  egress 
capability  of  the  exits  is  concerned; 
however,  it  would  be  more  than 
compensated  for  by  the  proposed 
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improvement  in  escape  slide 
deployment  time  in  any  event.  Although 
most  transport  category  airplanes  are 
required  to  have  escape  slides,  some 
have  exits  located  close  enough  to  the 
ground  that  slides  are  not  netlded.  For 
those,  even  more  time  would  be 
afforded  for  egress  since  no  time  would 
be  needed  for  slide  deployment.  No 
supporting  data  were  presented  to 
justify  either  greater  or  lower  passenger 
ratings:  therefore,  the  various  exit  types 
are  rated  as  proposed. 

Two  commenters  support  the 
proposed  reduction  in  passenger  ratings 
of  closely  located  Type  III  exits  in 
proposed  §  25.807(g)(7).  Another 
commenler  opposes  the  proposed 
reduction  and  oelieves  that  the  primary 
considerations  are  integrity  of  the  access 
and  optimized  opening  mechanism  and 
hatch  weight.  The  FAA  concurs  that 
those  are  both  important  considerations: 
however,  they  are  not  relevant  to  the 
proposal.  As  noted  above,  actual 
demonstrations  show  that  the  rate  of 
egress  through  one  exit  is  consistently 
less  because  some  evacuees  must  bypass 
the  first  exit  they  reach  to  use  that  exit. 

A  third  commeter  does  not  support 
the  proposed  reduction  in  passenger 
ratings  of  closely  located  Type  III  exits 
because,  according  to  the  commenter. 
extensive  full  scale  evacuation  tests 
have  justified  the  70  passenger  rating  of 
Type  m  exits  regardless  of  their  spacing 
and  the«xit  flow  is  determined  by  the 
exit  opening  rather  than  the  aisle  flow 
rate.  Again,  the  comments  are  not 
relevant  to  the  proposal.  The  issue  is  not 
whether  the  aisle  is  capable  of  feeding 
enough  evacuees  to  maintain  maximum 
flow  nor  whether  the  rating  for  Type  III 
exits  in  general  is  justified.  Instead,  the 
proposed  reduction  recognizes  that 
some  persons,  who  must  bypass  the  first 
exit  they  reach  and  egress  through  the 
other  exit  for  maximum  total  flow  to 
occur,  choose  to  join  the  line  of 
evacuees  waiting  to  use  the  first  exit. 
Spacing  exits  farther  apart  and  having 
more  passengers  seated  between  them 
reduces  or  eliminate  altogether  the 
number  of  passengers  who  must  bypass 
an  exit  for  maximum  total  flow. 

One  commenter  believes  that  the 
criteria  for  reduction  in  the  ratings 
should  be  84  inches  between  exit 
centerlines  rather  than  three  passenger 
seat  rows,  based  on  an  assumed 
minimum  seat  row  pitch  of  28  inches. 
As  noted  above,  three  passenger  seat 
rows  would  typically  resuh  in 
approximately  80  to  90  inches  between 
adjacent  vertical  edges  of  the  two  exits, 
or  100  or  120  inches  between  exit 
centerlines.  Regardless  of  the  value 
chosen,  the  FAA  does  not  concur 
because  the  pertinent  parameter  is  not 


the  measured  distance  between  the 
exits,  per  se,  but  the  number  of  rows 
(i.e..  the  number  of  passengers)  located 
between  the  exits.  Ine  comiaent  does, 
however,  raise  the  possibility  that  the 

[>hrase  ■•  •   •    •  two  Type  III  exits 
ocated  within  three  passenger  seat  rows 
of  each  other  •  •  •  "  could  be 
misinterpreted.  To  preclude  any 
confusion  in  that  regard.  §  25.807(g)(7), 
as  adopted,  reads"  •  •  •  two  Type  ID 
exits  that  are  sefMrated  by  fewer  than 
three  passenger  seat  rows  *   *   •  " 

One  commenter  does  not  conctir  that 
the  combined  credit  for  all  Type  ni  exits 
should  be  limited  to  70  passengers,  i.e.. 
no  or  very  limited  credit  given  for  more 
than  two  pairs  of  Type  III  exits.  The 
commenter  notes  that  it  is  possible  to 
distribute  more  than  two  pairs  of  Type 
ID  exits  in  airplanes  with  exceptionally 
long  wing  chord,  such  as  supersonic 
transports. 

The  FAA  is  not  aware  of  any 
previously  type-certificated  transport 
category  airplane  with  more  than  two 
pairs  of  Type  III  exits.  Generally, 
designers  have  elected  to  utilize  Type  ID 
exits  only  when  they  can  be  locatCMd 
over  the  wing,  inherently  limiting 
airplanes  to  only  two  such  exits  because 
of  the  limited  wing  chord  length 
available.  As  the  commenter  suggested, 
it  is  possible  that  there  may  be  ruture 
airplanes  with  extremely  long  wing 
chords  over  which  mora  than  two  paire 
of  Type  m  exits  could  be  distributed. 
Also,  it  is  possible  to  utilize  Type  III 
exits  at  non-overwing  locations. 
Nevertheless,  the  use  of  more  than  two 
pain  of  Type  ID  exits  would  be  a  novel 
or  unusual  design  feature  not 
envisioned  at  the  time  the  standards  for 
such  exits  were  developed.  Based  on 
information  presently  available,  there 
are  serious  doubts  as  to  the  viability  of 
multiple  pairs  of  such  exits  in  regard  to 
both  access  within  the  cabin  and  orderly 
escape  from  them  outside  the  airplane. 
In  aodition.  the  advisability  of  fewer 
larger  exits  in  favor  of  having  more  than 
two  paire  of  Type  ID  exits  is 
questionable.  In  the  absence  of 
extensive  additional  testing,  the  FAA 
does  not  concur  that  the  combined 
credit  for  all  Type  IH  exit  pairs  should 
exceed  70  passengers. 

One  commenter  believes  that  a  42  ■ 
inch  wide  escape  route  is  needed  for 
two  adjacent  Type  III  exits  only  when 
the  two  exits  share  a  common  escape 
route.  (This  requirement  was  proposed 
as  §  25.803(e)(1):  however,  it  would 
become  §  25.810(c)(1)  due  to  the  change 
in  editorial  structure  that  resulted  from 
Amendment  25-72.)  That  was.  in  tact, 
the  intent  of  the  proposal:  however,  it 
appeara  in  light  of  the  comment  that 
"adjacent"  may  resuh  in  varying 


interpretations.  To  preclude  any 
confusion  in  this  regard.  §  25.810(c)(1) 
refers  to  a  common  escapw  route  from 
two  Type  m  exits  rather  than  an  escape 
route  from  adjacent  Type  III  exits. 

A  commenter  believes  that  there  is 
confusion  in  proposed  §  25.785(h) 
between  "near"  and  "adjacent"  in 
regard  to  the  proximity  of  flight 
attendant  seats  to  T3rpe  B  exits. 
Actually,  the  proposed  rule  is  the  same 
as  current  $  25.785(h)  insofar  as  use  of 
those  terms  is  concerned. 

Contrary  to  the  commenter's  assertion 
that  the  terms  are  presently  considered 
interchangeable,  the  distinction  in 
terminology  is  used  because  Type  A 
and,  as  proposed.  Type  B  exits  must 
meet  a  higher  standard  than  other  floor- 
level  exits.  Any  flight  attendant  seats 
provided  must  be  located  in  the  general 
vicinity  of  required  floor-level  exits: 
however,  there  is  no  requirement  to 
provide  a  separate  flight  attendant  seat 
for  each  floor-level  exit  other  than  a 
Type  A  exit  or.  as  proposed,  a  Type  B 
exit.  In  some  instances,  the  number  of 
required  floor-level  exits  may  exceed 
the  number  of  flight  attendant  seats 
provided:  in  that  case,  one  seated  flight 
attendant  would  be  expected  to  serve 
more  than  one  exit,  e.g.,  exits  located  on 
opposite  sides  of  the  cabin.  The  seat 

[>rovided  for  that  flight  attendant  can  be 
ocated  "near."  i.e..  in  the  general 
vicinity  of.  both  exits,  but  it  would  not 
generally  be  considered  to  be  located 
"adjacent."  or  next  to.  both  exits — 
particularly  if  the  exits  are  located  on 
opposite  sides  of  the  cabin.  For  Type  A 
and.  as  proposed.  Type  B  exits,  a  fught 
attendant  seat  must  he  provided  for  each 
exit  and  must  generally  be  located  next 
to  the  exit,  not  just  in  the  general 
vicinity.  The  distinction  provided  by 
the  terms  "near"  and  "adjacent"  is, 
therefore,  correct. 

The  same  commenter  note  that 
profKwed  §  25.807(e)  would  require 
exits  to  be  distributed  as  uniformly  as 
'pNMSible.'  while  earlier  language 
required  them  to  be  distributed  as 
uniformly  as  practicable."  Actually,  the 
word  "practicable"  was  replaced  vtrith 
"practical"  when  the  requirement  was 
moved  to  §  25.813  in  Amendment  25- 
72.  The  FAA  has  carefully  considered 
the  definition  of  each  of  the  three  terms, 
as  well  as  the  intent  of  the  rule,  and  has 
concluded  that  the  present  term 
"practical"  is  appropriate  and  should  be 
retained.  Advisory  Circiilar  25.807-1 
provides  guidance  material  concerning 
compliance  with  this  section. 

One  commenter  objects  to  the 
proposed  requirement  that  if  a  Type  A, 
Type  B  or  Type  C  exit  is  installed,  there 
must  be  at  least  two  Type  C  or  larger 
exits  installed  in  each  side  of  the 
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fuselage.  The  commenter  asserts  that  the 
requirements  for  uniformity  of 
passenger  exit  distribution  and  the 
"cartificaticm  process"  would  ensure 
that  the  loss  of  one  exit  would  not  have 
a  critical  impact  on  the  evacuation 
capability  of  the  airplane.  As  noted 
above,  this  requirement  was  proposed  to 
ensure  that  adequate  evacuation 
capability  would  be  maintained  in  the 
event  a  primary  exit  became  unusable. 
In  the  absence  of  this  proposal,  it  would 
be  possible  for  a  145  passenger  airplane, 
for  example,  to  be  type  certificated  with 
one  Type  A  exit  and  one  Type  III  exit 
in  each  side  of  the  fuselage.  If  one  of  the 
Type  A  exits  was  unusable  due  to  fire, 
structural  damage  or  other  adverse 
circumstance,  38%  of  the  total  egress 
capabiUty  would  be  lost.  Similarly,  if 
YxAh  Type  A  exits  were  unusable,  only 
24%  of  the  egress  capability  would 
remain.  Contrary  to  the  commenter's 
assertion,  the  requirements  for 
unifcHinity  of  passenger  exit  distribution 
would  not  ensure  that  the  loss  of  one 
exit  would  not  have  a  critical  impact  on 
the  evacuation  capability  of  the 
airplane. 

Escape  Slide  Deployment 

Several  commenters  object  to  the 
times  specified  for  erection  of  the  assist 
means  serving  proposed  Type  C  exits: 
however,  none  present  any  factual  data 
to  support  their  apparent  contention 
that  more  time  should  be  permitted  for 
erection.  As  discussed  above,  the 
proposed  erection  time  is  based  on  the 
demonstrated  capability  of  current  state- 
of-the-art  devices. 

One  commenter  supports  the 
proposed  reduction  in  erection  times, 
but  notes  that  essential  equipment 
should  not  be  relocated  to  the  airplane 
to  achieve  those  reductions.  Since  the 
assist  means  remains  attached  to  the 
airplane,  there  would  be  no  reason  to 
require  any  essential  equipment  to  be 
attached  to  the  device  insofar  as  it 
functions  as  an  assist  means.  It  appears, 
however,  that  the  commenter  is  actually 
referring  to  dual-purpose  inflatable 
devices,  sometimes  referred  to  as  slide 
rafts.  Slide  rafts  are  designed  to  remain 
attached  to  the  airplane  and  serve  as 
assist  means  during  an  emergency 
evacuation  on  land,  or  to  be  detached 
from  the  airplane  and  serve  as  liferafts 
following  a  ditching.  Section  25.1415(c) 
currently  requires  approved  survival 
equipment  to  be  attached  to  each 
liferaft,  and  that  requirement  would  not 
be  affected  by  any  of  the  changes 
proposed  in  Notice  90-4. 

Some  commentere  also  object  to 
initiating  the  measurement  of  erection 
Ume  when  the  means  for  opening  the 
exit  is  actuated  rather  than  when  • 


erection  is  begun,  as  is  currently 
specified  for  other  exit  typ>es.  It  is  not 
clear  whether  their  intent  is  to  achieve 
a  more  relaxed  total  deployment 
interval  by  specifying  that  the  device 
must  be  fully  erect  within  10  seconds 
after  erection  is  begun,  or  whether  they 
simply  object  to  including  exit  opening 
in  the  time  interval  regardless  of  the 
total  time  permitted.  In  contrast,  another 
commenter,  a  foreign  airworthiness 
authority,  recommends  that  the  erection 
duration  and  starting  time  requirements 
for  other  types  of  exits  should  also  be 
consistent  with  those  proposed  for  new 
Type  C  exits. 

As  noted  above,  the  proposed  erection 
time  is  based  on  current  state-of-the-art, 
and  the  FAA  does  not  concur  that  a 
more  relaxed  total  deployment  interval 
is  justified.  Including  exit  actuation 
time  in  the  total  deplo)mient  interval 
actually  provides  the  designer  more 
flexibility  in  achieving  the  desired  goal. 
If  the  exit  opening  time  is  esi}ecially 
rapid,  there  would  be  more  time 
available  for  erection  of  the  assist 
device.  On  the  contrary,  if  the  erection 
time  is  especially  rapid,  there  would  be 
more  time  available  for  exit  opening. 
The  other  commenter's  recommendation 
that  the  erection  duration  and  starting 
time  requirements  for  other  types  of 
exits  should  be  consistent  with  those 
proposed  for  Type  C  exits  appears  to 
have  merit.  Although  it  is  beyond  the 
scope  of  Notice  90-4,  it  will  be 
considered  for  possible  future 
rulemaking. 

One  commenter,  a  manufacturer  of 
inflatable  assist  means,  questions  what 
constitutes  when  "deployment  is 
begim"  and  suggests  (he  phrase 
"actuation  of  the  inflation  controls  is 
begun"  be  used  instead.  The  commenter 
notes  that  the  latter  phrase  is  used  in 
Technical  Standard  Order  (TSO)  C69b 
which  contains  design  standards  for  off- 
wing  escape  slides. 

Generally,  the  two  phrases  are 
interchangeable  since  the  assist  means 
are  inflatable  devices.  Since  TSO-C69b 
pertains  specifically  to  inflatable 
devices,  the  phrase  "actuation  of  the 
inflation  controls  is  begim"  is 
appropriate  in  that  docimient.  Unlike 
the  TSO,  part  25  does  not  require  the 
assist  means  to  be  an  inflatable  device. 
It  would,  therefore,  be  inappropriate  to 
use  that  phrase  in  part  25  since  the 
assist  means  may,  in  fact,  not  be  an 
inflatable  device.  For  the  same  reason, 
the  FAA  concurs  with  another 
commenter  that  the  phrase  "actuation  of 
the  inflation  system"  in  proposed 
§  25.809(h)  is  inappropriate.  This 
requirement,  now  contained  in 
§  25.810(d)(4),  has  been  changed  to  read, 
"actuation  for  the  erection  system." 


Adoption  rfthe  Final  Rule 

As  noted  above,  the  editorial  structure 
of  certain  portions  of  part  25  was 
changed  considerably  subsequent  to  the 
publication  of  Notice  90—4.  Except  for 
the  substantive  changes  discussed  above 
and  a  number  of  non-substantive 
changes  made  for  conformity  with  part 
25  as  it  is  not  structured,  the 
amendments  are  adopted  as  proposed  in 
Notice  90-4. 

Final  Regulatory  Evaluation,  Final 
Regulatory  Flexibility  Determination, 
and  Trade  Impact  Assessment 

Proposed  changes  to  Federal 
Regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  propose  or  adopt  a  regulation 
only  u{X)n  a  reasoned  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs.  Second,  the 
Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
will  generate  benefits  that  justify  its 
costs  but  because  of  the  public  interest 
is  a  "significant  regulatory  action"  as 
defined  in  the  Executive  Order:  (2)  is 
"significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures:  (3) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities: 
and  (4)  will  not  constitute  a  barrier  to 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Regulatory  Evaluation  Summary 

Exits 

Overall,  changes  to  the  types  and 
number  of  required  passenger 
emergency  exits  will  not  likely  result  in 
significant  modifications  to  cabin 
interiors  nor  result  in  significant  cost 
differentials,  either  positive  or  negative. 
Part  25  airplane  exit  configurations  are 
variable  and  are  seldom  at  the 
maximimi  limit  in  terms  of  passengers 
per  exit.  Any  increases  in  costs  would 
be  far  outweighed  by  the  benefits  of 
enhanced  design  flexibility,  consistency 
in  standards,  and  improved  evacuation 
capabilities. 

The  addition  of  Type  B  and  Type  C 
exits  will  provide  manufacturers  with 
increased  design  flexibility. 
Configurations  with  Types  B  and  C  exits 
will  lUcely  cost  no  more,  and  potentially 
less,  than  configurations  without  these 
exits  since  manufacturers  will  most 
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likely  not  utilize  them  unless  it  is  cost- 
effei:tive  to  do  so. 

The  revisions  relating  to  Type  I  exits 
could  increase  costs  in  certain 
instances  The  current  standards  allow 
an  increase  in  passenger  sealing 
conHguration  ranging  from  4.'5  to  70  for 
each  additional  Type  I  exit  pair, 
depending  on  airplane  exit 
configuration  and  total  passenger 
seating  capacity  The  revisions  will 
limit  the  allowed  increase  for  Type  I 
exit  pairs  to  45  passengers  for  all  exit 
configurations  and  seating  capacities. 

Limiting  Type  I  exit  pairs  to  45 
passengers  will  improve  safety  It  is 
clear  that  45  passengers  can  evacuate 
through  a  pair  of  Type  I  exits  more 
expeditiously  than  cjin  a  greater 
number.  An  aircraft  having  two  pairs  of 
Type  I  exits  and  two  pairs  of  Type  III 
exits  can  have  179  passengers  under  the 
current  standards  but  only  155 
passengers  under  the  revised  standards, 
a  reduction  of  13  percent.  However,  a 
manufacturer  of  a  design  which 
includes  179  passengers  (with  two  pairs 
each  of  Type  I  and  Type  III  exits]  that 
desires  to  maintain  that  capacity  could, 
under  the  revised  standards,  replace  the 
two  Type  I  exit  pairs  with  Type  C  exit 
pairs  (the  two  new  Type  C  pairs  allow 
1 10  passengers  and  the  two  Type  III 
pairs  another  70  for  a  total  of  180 
passengers).  Evacuation  from  an 
airplane  with  the  modified 
configuration  would  be  «*asier  since  the 
Type  C  exit  is  six  inches  wider  than  the 
Type  1  exit.  Benefits  resulting  from  this 
safety  enhancement  would  easily 
exceed  any  incremental  design/ 
manufacturing  costs 

While  it  is  difficult  to  estimate  the 
number  of  fatalities  or  injuries  that 
might  be  avoided  by  the  revised  rule, 
studies  have  shown  that  exit  flow  rates 
are  proportional  to  exit  widths  within 
the  24  to  42  inch  range.  In  one  study, 
the  evacuation  rate  increased  by  one 
ocxupant  every  12  seconds  for  each  six 
incJi  increase  in  exit  width  ("Study  of 
FAR  §25  807(c)  Emergency  Exits,'  FAA 
Aeronautical  Center.  May  1975.  Project 
Report  No  70-597-120A).  In  another 
study,  the  National  Bureau  of  Standards 
(NBS)  (since  renamed  the  National 
Institute  for  Standards  and  Technology), 
analyzed  accidents  involving  fire  and 
fatalities  that  occurred  between  1965 
and  1982  and  estimated  the  number  of 
fatalities  that  could  have  been  avoided 
if  passengers  had  additional  time  to 
es(3pe  as  a  result  of  reduced  seat 
cushion  flammability  ('Det.ision 
Analysis  Model  for  Passenj^er- Aircraft 
Fire  Safety  with  Application  to  Fire 
Blocking  of  Seats."  National  Bureau  of 
Standards.  March  1984.  NBSTR  84- 
2817.  DOT/FAAyCT/84-«).  NBS 


estimated  that  of  712  fire  fatalities 
during  the  period  analyzed.  109  could 
have  been  avoided  if  there  had  been  20 
additional  seconds  of  evacuation  time  (a 
rate  of  3  lives  saved  per  100  million 
passenger  enplanements).  While  having 
more  time  to  evacuate  an  airplane  is  not 
the  same  as  being  able  to  evacuate  an 
airplane  faster,  it  can  nevertheless  serve 
as  a  proxy  for  estimating  benefits, 
because  the  end  result  is  the  same — 
more  passengers  can  egress  before  fire  or 
explosion  makes  egress  imp>ossibie. 
Reduced  crowding  at  exits  and  the 
consequent  decrease  in  evacuation  time 
resulting  from  the  revised  exit  standards 
could  potentially  save  several  lives  in 
just  one  accident. 

Escape  Slides 

The  reduced  time  allowed  for  escape 
slide  erection  will  provide  faster 
emergency  evacuation  rates  and 
potentially  prevent  some  fatalities  or 
injurie«  that  otherwise  might  be 
sustained.  The  technology  to  meet  the 
revised  standard  is  available  and  will 
not  add  to  the  cost  of  slides.  The  rule 
changes  basically  update  slide 
requirements  to  current  technology. 
Since  costs  will  be  unaffected  and  safety 
enhanced,  the  revisions  are  cost 
beneficial. 

Regulatory  Flexibility  Determinations 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  FRA  requires  agencies  to  assess 
whether  rules  would  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  and  in  cases 
where  they  would,  to  conduct  a 
Regulatory  Flexibility  Analysis.  The 
FAA  size  threshold  for  a  small  aircraft 
manufacturer  is  75  or  fewer  employees 
(per  FAA  Order  2100. 14A,  Regulatory 
Flexibility  Criteria  and  Guidance).  Since 
there  are  no  manufacturers  of  part  25 
airplanes  with  75  or  fewer  employees, 
the  rule  will  not  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

International  Trade  Impact  AMeasmenI 

The  rule  will  have  no  effect  on  the 
sale  of  U.S.  airplanes  in  foreign  markets 
or  the  sale  of  foreign  airplanes  in  the 
U.S. 

Federalism  Implicatioiis 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efliects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  given  earlier  in  the 
preamble,  the  FAA  has  determined  that 
this  is  a  "significant"  regulation  as 
defined  in  Executive  Order  12866  and  is 
"significant"  as  defined  in  Department 
of  Transportation  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979)  because  of  the  public  interest 
involved.  In  addition,  it  is  certified 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  that  this  regulation  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities. 

List  of  Subiecto  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

Adoption  of  Amendment 

Accordingly,  the  FAA  amends  14  CFR 
part  25  of  the  Federal  Aviation 
Regulations  (FAR),  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  p>art  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702  and  44704. 

2.  By  amending  S  25.783  by  revising 
paragraph  (h)  to  read  as  follows: 

I2S.783    Door*. 


(h)  Each  passenger  entry  door  in  the 
side  of  the  fuselage  must  meet  the 
applicable  requirements  of  §§  25.807 
through  25.813  for  a  Type  II  or  larger 
passenger  emergency  exit. 
•        *         •         •         * 

3.  By  amending  §  25.785  by  revising 
paragraph  (h)(1)  to  read  as  follows: 

125.785    Seats,  bertha,  safety  baits,  and 


(h)*  •  • 

(1)  Near  a  required  floor  level 
emergency  exit,  except  that  another 
location  is  acceptable  if  the  emergency 
egress  of  passengers  would  be  enhanced 
with  that  location.  A  flight  attendant 
seat  must  be  located  adjacent  to  each 
Type  A  or  B  emergency  exit.  Other  flight 
attendant  seats  must  be  evenly 
distributed  among  the  required  floor- 
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level  emergency  exits  to  the  extent 
feasible. 

•  •        •        •        * 

4.  By  amending  §  25.807  by  revising 
paragraphs  (a)(1)  through  (a)(4).  (a)(7), 
and  (d)  through  (f)  and  by  adding 
paragraphs  (a)(8).  (a)(9),  and  (g)  through 
(i)  to  read  as  follovrs: 

f  2&M7    Emarganqf  axlta. 

(a)*  •  • 

(1)  Type  I.  This  type  is  a  floor-level 
exit  with  a  rectangular  opening  of  not 
less  than  24  inches  wide  by  48  inches 
high,  with  comer  radii  not  greater  than 
ei^t  inches. 

(2)  Type  H.  This  type  is  a  rectangular 
opening  of  not  less  than  20  inches  wide 
by  44  inches  high,  with  comer  radii  not 
greater  than  seven  inches.  Type  n  exits 
must  be  floor-level  exits  imless  located 
over  the  wring,  in  which  case  they  must 
not  have  a  step-up  inside  the  airplane  of 
more  than  10  inches  nor  a  step-down 
outside  the  airplane  of  more  than  17 
inches. 

(3)  Type  in.  This  type  is  a  rectangular 
opening  of  not  less  than  20  inches  wide 
by  36  inches  high  with  comer  radii  not 
greater  than  seven  inches,  and  with  a 
step-up  inside  the  airplane  of  not  more 
than  20  inches.  If  the  exit  is  located  over 
the  wing,  the  step-down  outside  the 
airplane  may  not  exceed  27  inches. 

(4)  Type  tv.  This  type  is  a  rectangular 
opening  of  not  less  than  19  inches  wide 
by  26  inches  high,  with  comer  radii  not 
greater  than  6.3  inches,  located  over  the 
wing,  with  a  step-up  inside  the  airplane 
of  not  more  than  29  inches  and  a  step- 
down  outside  the  airplane  of  not  more 
than  36  inches. 

•  *        •        •        • 

(7)  Type  A.  This  type  is  a  floor-level 
exit  with  a  rectangular  opening  of  not 
less  than  42  inches  wide  by  72  inches 
high,  with  comer  radii  not  greater  than 
seven  inches. 

(8)  Type  B.  This  type  is  a  floor-level 
exit  with  a  rectangular  opening  of  not 
less  than  32  inches  vnde  by  72  inches 
high,  with  comer  radii  not  greater  than 
six  inches. 

(9)  Type  C.  This  type  is  a  floor-level 
exit  with  a  rectangular  opening  of  not 
less  than  30  inches  wide  by  48  inches 
high,  with  comer  radii  not  greater  than 
10  inches. 

•  •        •        •        • 

(d)  Asymmetry.  Exits  of  an  exit  pair 
need  not  be  diametrically  opposite  each 
other  nor  of  the  same  size;  however,  the 
number  of  passenger  seats  permitted 
under  paragraph  (g)  of  this  section  is 
based  on  the  smaller  of  the  two  exits. 

(e)  Uniformity.  Exits  must  be 
distributed  as  uniformly  as  practical, 
taking  into  account  passenger  seat 
distribution. 


(f)  Location.  (1)  Each  required 
passenger  emergency  exit  must  be 
accessible  to  the  passengers  and  located 
where  it  will  afford  the  most  e%ctive 
means  of  passenger  evacuation. 

(2)  If  only  onelloor-level  exit  i>er  side 
is  prescribed,  and  the  airplane  do  not 
have  a  tail-cone  or  ventral  emergency 
exit,  the  floor-level  exits  must  be  in  the 
rearward  part  of  the  passenger 
compartment  unless  another  location 
affonis  a  more  effective  means  of 
passenger  evacuation. 

(3)  Ifmore  than  one  floor-level  exit 
per  side  is  prescribed,  and  the  airplanes 
does  not  have  a  combination  cargo  and 
passenger  configuration,  at  least  one 
floor-level  exit  must  be  located  in  each 
side  near  each  end  of  the  cabin. 

(g)  Type  and  number  required.  The 
maximum  number  of  passenger  seats 
permitted  depends  on  the  type  and 
number  of  exits  installed  in  each  side  of 
the  fuselage.  Except  as  further  restricted 
in  paragraphs  (g)(1)  through  (g)(9)  of  this 
section,  the  maximum  niunber  of 
passenger  seats  permitted  for  each  exit 
of  a  specific  type  installed  in  each  side 
of  the  fuselage  is  as  follows: 

Type  A  110 

Type  B  75 

TypeC  SS 

Type  I  4S 

Typen  40 

Typem  35 

TypelV  9 

(1)  For  a  passenger  seating 
configuration  of  1  to  9  seats,  there  must 
be  at  least  one  Type  IV  or  larger 
oVerwing  exit  in  each  side  of  the 
fuselage  or,  if  overwing  exits  are  not 

'  provided,  at  least  one  exit  in  each  side 
that  meets  the  minimtmi  dimensions  of 
a  Type  III  exit. 

(2)  For  a  passenger  seating 
configuration  of  more  than  9  seats,  each 
exit  must  be  a  Tjrpo  in  or  larger  exit. 

(3)  For  a  passenger  seating 
configuration  of  10  to  19  seats,  there 
must  be  at  least  one  Type  III  or  larger 
exit  in  each  side  of  the  fuselage. 

(4)  For  a  passenger  seating 
configuration  of  20  to  40  seats,  there 
must  be  at  least  two  exits,  one  of  which 
must  be  a  Type  n  or  larger  exit,  in  each 
side  of  the  fuselage. 

(5)  For  a  passenger  seating 
configuration  of  41  to  110  seats,  there 
must  be  at  least  two  exits,  one  of  which 
must  be  a  Type  I  or  larger  exit,  in  each 
side  of  the  fuselage. 

(6)  For  a  passenger  seating 
configiuvtion  of  more  than  110  seats, 
the  emeigency  exits  in  each  side  of  the 
fuselage  must  include  at  least  two  Type 
I  or  lanzer  exits. 

(7)  Tne  combined  maximum  niunber 
of  passenger  seats  permitted  for  all  Type 


m  exits  is  70,  and  the  combined 
maximum  number  of  passenger  seats 
permitted  for  two  Type  m  exits  in  each 
side  of  the  fuselage  that  are  separated  by 
fewer  than  three  passenger  seat  rows  in 
65. 

(8)  If  a  Type  A,  Type  B.  or  Type  C  exit 
is  installed,  there  must  be  at  least  two 
Type  C  or  larger  exits  in  each  side  of  the 
fuselage. 

(9)  u  a  passenger  ventral  of  tail  cone 
exit  is  installed  and  that  exit  provides 
at  least  the  same  rate  of  egress  as  a  Type 
in  exit  with  the  airplane  in  the  most 
adverse  exit  opening  condition  that 
would  result  from  the  collapse  of  one  or 
more  legs  of  the  landing  gear,  an 
increase  in  the  passenger  seating 
configuration  is  permitted  as  follows: 

(i)  For  a  ventral  exit.  12  additional 
passenger  seats. 

(ii)  For  a  tail  cone  exit  incorporating 
a  floor  level  opening  of  not  less  than  20 
inches  wide  by  60  inches  high,  with 
comer  radii  not  greater  than  seven 
inches,  in  the  pressure  shell  and 
incorporating  an  approved  assist  means 
in  accordance  with  $  25.810(a).  25 
additional  passenger  seats. 

(iii)  For  a  tail  cone  exit  incorporating 
an  opening  in  the  pressure  shell  which 
is  at  least  equivalent  to  a  Type  ED 
emergency  exit  with  respect  to 
dimensions,  step-up  and  step-down 
distance,  and  with  the  top  of  the 
opening  not  less  than  56  inches  from  the 
passenger  compartment  floor,  15 
additional  passenger  seats. 

(h)  Excess  exits.  Each  emergency  exit 
in  the  passenger  compartment  in  excess 
of  the  minimum  number  of  required 
emergency  exits  must  meet  the 
applicable  requirements  of  §  25.809 
through  §  25.812,  and  must  be  readily 
accessible. 

(i)  Ditching  emergency  exits  for 
passengers.  Whether  or  not  ditching 
certification  is  requested,  ditching 
emergency  exits  must  be  provided  in 
accordance  with  the  following 
requirements,  unless  the  emergency 
exits  required  by  paragraph  (g)  of  this 
section  already  meet  them: 

(1)  For  airplanes  that  have  a  passenger 
seating  configuration  of  nine  or  fewer 
seats,  excluding  pilot  seats,  one  exit 
above  the  waterline  in  each  side  of  the 
airplane,  meeting  at  least  the 
dimensions  of  a  Type  IV  exit. 

(2)  For  airplanes  that  have  a  passenger 
seating  configuration  of  10  of  more 
seats,  excluding  pilot  seats,  one  exit 
above  the  waterline  in  a  side  of  the 
airplane,  meeting  at  least  the 
dimensions  of  a  Type  m  exit  for  each 
unit  (or  part  of  a  unit)  of  35  passenger 
seats,  but  no  less  than  two  such  exits  in 
the  passenger  cabin,  with  one  on  each 
side  of  the  airplane.  The  passenger  seat/ 
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exit  ratio  may  be  increased  through  the 
use  of  larger  exits,  or  other  means, 
provided  it  is  shown  that  the  evacuation 
capability  during  ditching  has  been 
improved  accordingly. 

(3)  If  it  is  impractical  to  locate  side 
exits  above  the  waterline.  the  side  exits 
must  be  replaced  by  an  equal  number  of 
readily  accessible  overhead  hatches  of 
not  less  than  the  dimensions  of  a  Type 
III  exit,  except  that  for  airplanes  with  a 
passenger  configuration  of  35  or  fewer 
seats,  excluding  pilot  seats,  the  two 
required  Type  III  side  exits  need  be 
replaced  by  only  one  overhead  hatch. 

5.  By  amending  §  25.810  by  revising 
paragraphs  (a|  introductory  text,  (a)(1) 
introductory  text.  (a)(l)(ii),  (b).  {c)(l), 
and  (d)  to  read  as  follows: 


f  2S.S1 0    EiTMrgancy  egi 
I  route*. 


(a)  Each  non  over-wing  Type  A.  Type 
B  or  Type  C  exit,  and  any  other  non 
over-wing  landplane  emergency  exit 
more  than  6  feet  from  the  ground  with 
the  airplane  on  the  ground  and  the 
landing  gear  extended,  must  have  an 
approved  means  to  assist  the  octaipants 
in  descending  to  the  ground. 

(1)  The  assisting  means  for  each 
passenger  emergency  exit  must  be  a  self- 
supporting  slide  or  equivalent;  and.  in 
the  case  of  Type  A  or  Type  B  exits,  it 
must  be  capable  of  carrying 
simultaneously  two  parallel  lines  of 
evacuees.  In  addition,  the  assisting 
means  must  be  designed  to  meet  the 
following  requirements — 

(ii)  Except  for  assisting  means 
installed  at  Type  C  exits,  it  must  be 
automatically  ere<;ted  within  6  seconds 
after  deployment  is  begun.  Assisting 
means  installed  at  Type  C  exits  must  be 
automatically  erected  within  10  seconds 
from  the  time  the  opening  means  of  the 
exit  is  aciuated 


(b)  Assist  means  from  the  cabin  to  the 
wing  are  required  for  each  type  A  or 
Type  B  exit  loc;ated  above  the  wing  and 
having  a  stepdown  unless  the  exit 
without  an  assist-means  i:an  be  shown 
to  have  a  rate  of  passenger  egress  at  least 
equal  to  that  of  the  same  type  of  non 
over-wing  exit.  If  an  assist  means  is 
required,  it  must  be  automatically 
deployed  and  automatically  erected 
concurrent  with  the  opening  of  the  exit 
In  the  case  of  assist  means  installed  at 
Type  C  exits,  it  must  be  self-supporting 
within  10  seconds  from  the  time  the 
opening  means  of  the  exits  is  actuated. 
For  all  other  exit  types,  it  must  be  self- 
supporting  6  seconds  after  deployment 
is  begun. 

(c)  •    •    • 


(1)  The  escape  route  from  each  Type 
A  or  Type  B  passenger  emergency  exit, 
or  any  common  escape  route  from  two 
Type  QI  passenger  emergency  exits. 
must  be  at  least  42  inches  wide;  that 
from  any  other  passenger  emergency 
exit  must  be  at  least  24  inches  wide;  and 


(d)  Means  must  be  provided  to  assist 
evacuees  to  reach  the  ground  for  all 
Type  C  exits  located  over  the  wing  and, 
if  the  place  on  the  airplane  structure  at 
which  the  escape  route  required  in 
paragraph  (c)  of  this  section  terminates 
is  Tnore  than  6  feet  from  the  ground  with 
the  airplane  on  the  ground  and  the 
landing  gear  extended,  for  all  other  exit 
types. 

(1)  If  the  escape  route  is  over  the  flap, 
the  height  of  the  terminal  edge  must  be 
measured  with  the  flap  in  the  takeoff  or 
landing  position,  whichever  is  higher 
from  the  ground. 

(2)  The  assisting  means  must  be 
usable  and  self-supporting  with  one  or 
more  landing  gear  legs  collapsed  and 
under  a  25-knot  wind  directed  from  the 
most  critical  angle. 

(3)  The  assisting  means  provided  for 
each  escape  route  leading  from  a  Type 
A  or  B  emergency  exit  must  be  capable 
of  carrying  simultaneously  tow  parallel 
lines  of  evacuees;  and,  the  assisting 
means  leading  from  any  other  exit  type 
must  be  capable  of  carrying  as  many 
parallel  lines  of  evacuees  as  there  are 
required  esca[>e  routes. 

(4)  The  assisting  means  provided  for 
each  escape  route  leading  from  a  Type 
C  exit  must  be  automatically  erected 
within  10  seconds  from  the  time  the 
opening  means  of  the  exit  is  actuated, 
and  that  provided  for  the  escape  route 
leading  from  any  other  exit  type  must  be 
automatically  erected  within  10  seconds 
after  actuation  of  the  erection  system. 

6.  By  amending  §  25.811  by  revising 
the  introductory  texts  of  paragraphs 
(e)(2)  and  (e)(4)  to  read  as  follows: 

1 25.81 1    Emergency  exit  martUng. 

(e)  •    *    • 

(2)  Each  Type  A,  Type  B,  Type  C  or 
Type  I  passenger  emergency  exit 
operating  handle  must — 

(4)  Each  Type  A.  Type  B,  Type  C. 
Type  I,  or  Type  II  passenger  emergency 
exit  with  a  locking  mechanism  released 
by  rotary  motion  of  the  handle  must  be 
marked^ 
•         •         •         *         • 

7.  By  amending  §  25.812  by  revising 
paragraph  (g)(l)(ii)  to  read  as  follows: 

f2S.812    Emergency  UgMog. 


(g)*    *   • 

(D*    •   • 

(ii)  Not  less  than  0.05  foot-candle 
(measured  normal  to  the  direction  of 
incident  light)  along  the  30  percent  of 
the  slip-resistant  portion  of  the  escape 
route  raouired  in  §  25.810(c)  that  is 
farthest  from  the  exit  for  the  minimum 
required  width  of  the  escape  route;  and 

8.  By  amending  §  25.813  by  revising 
paragraphs  (a)  introductory  text,  (a)(1), 
and  (b)  to  read  as  follows: 


f2&Al3    Emergency  exit 


(a)  There  must  be  a  passageway 
leading  from  the  nearest  main  aisle  to 
each  Type  A.  Type  B.  Type  C.  Type  I. 
or  Type  D  emergency  exit  and  between 
individual  passenger  areas.  Each 
passageway  leading  to  a  Type  A  or  Type 
B  exit  must  be  unobstructed  and  at  least 
36  inches  wide.  Passageways  between 
individual  passenger  areas  and  those 
leading  to  Type  I.  Type  0.  or  Type  C 
emergency  exits  must  be  unobstructed 
and  at  least  20  inches  wide.  Unless 
there  are  two  or  more  main  aisles,  each 
Type  A  or  B  exit  must  be  located  so  that 
there  is  passenger  flow  along  the  main 
aisle  to  that  exit  from  both  the  forward 
and  aft  directions.  If  two  or  more  main 
aisles  are  provided,  there  must  be 
unobstructed  cross-aisles  at  least  20 
inches  wide  between  main  aisles.  There 
must  be — 

(1)  A  cross-aisle  which  leads  directly 
to  each  passageway  between  the  nearest 
main  aisle  and  a  Type  A  or  B  exit;  and 

(b)  Adequate  space  to  allow 
crewmember(s)  to  assist  in  the 
evacuation  of  passengers  must  be 
provided  as  follows: 

(1)  The  assist  space  must  not  reduce 
the  unobstructed  width  of  the 
passageway  below  that  required  for  the 
exit. 

(2)  For  each  Type  A  or  Type  B  exit, 
assist  space  must  be  provided  at  each 
side  of  the  exit  regardless  of  whether  a 
means  is  required  by  §  25.810(a)  to 
assist  passengers  in  descending  to  the 
ground  from  that  exit. 

(3)  Assist  space  must  be  provided  at 
one  side  of  any  other  type  exit  required 
by  §  25.810(a)  to  have  a  means  to  assist 
passengers  in  descending  to  the  ground 
from  that  exit. 


Issued  in  Washington,  D.C,  on  November 
1,1996. 

David  ILHiiiMm. 
Administrator. 
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DEPARTMENT  OF  HOUSINO  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  245 
(Dodwt  No.  FR-4136-F-01] 
RtN2S02-AQ«3 

Tenant  Participation  in  MultMamily 
Houaing  Proiacta 

A«CNCY:  OfTice  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTKM:  Final  rule. 

SUMMARY:  This  rule  consolidates  into 
one  subpart  the  nearly  identic:al 
provisions  concerning  tenant 
participation  in  certain  mortgagor 
initiated  actions  that  require  HUD 
approval  Currently,  these  procedures 
are  found  iy  four  subparts.  The  rule  also 
provides  an  easier  to  follow  statement  of 
applicability. 

EFFecnve  oats:  December  9,  1996. 
FOM  FURTHER  INFORMATION  CONTACT: 
Barbara  D.  Hunter.  Director.  Program 
Management  Division.  Office  of 
Multifamily  Housing  Development. 
Room  6184,  Department  of  Housing  and 
Urban  Development.  4.S1  Seventh  Street. 
SW  .  Washington.  DC  2041Q-8000. 
telephone  (202)  70»-4162  (This  is  not 
a  toll-free  telephone  number.)  Hearing- 
or  speetJi- impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relav  Service  at 
l-8(X>^77-«3.39 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  4,  1995.  President  Clinton 
issued  a  memorandum  to  all  Federal 
departments  and  agencies  regarding 
rwgulatory  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Development 
(:ondu<:ted  a  page-by-page  review  of  its 
regulations  to  determine  which  can  be 
eliminated,  consolidated,  or  otherwise 
improved 

As  a  result  of  this  review  the 
Department  determined  that  24  CFR 
part  24.5  could  be  streamlined  to  make 
it  more  understandable  and  easier  to 
use.  Part  245  implements  various 
provisions  of  .section  202  of  the  Housing 
and  Community  Development 
Amendments  of  1978  (42  U.S.C.  17l5z- 
ib).  It  contains  provisions  on  tenants' 
right  to  organize,  on  noninterference 
with  tenants'  efforts  to  obtain  assistance, 
and  the  prot;edures  for  tenant 
participation  in  several  mortgagor 
initiated  actions  that  require  HUD 
approval 

Part  245  applies  to  certain  types  of 
multifamily  housing  projects,  each  of 


which  is  or  has  been  subsidized  by 
HUD.  This  includes  assisted  projects 
that  are  or  were  insured  by  HUD  under 
the  National  Housing  Act.  projects  with 
direct  loans  from  HUD  under  section 
202  of  the  Housing  and  Urban 
Development  Act  of  1965.  and  State  and 
local  housing  agency  financed  projects 
that  receive  section  236  or  Rent 
Supplement  assistance. 

'fnis  rule  revises  §  245.10  to  make  it 
easier  for  the  user  to  move  from  the 
information  known  to  the  user,  namely, 
type  of  project  and  financing  and  get  the 
information  the  user  seeks  from  the 
section,  namely,  which  subparts  apply 
to  a  speciRc  project. 

Under  the  current  rule  there  are  five 
subparts  containing  tenant  participation 
procedures.  Subparts  D  through  H 
concern,  respectively,  approvals  of:  (1) 
Increase  in  maximum  permissible  rents, 
(2)  conversion  from  project-paid  utilities 
to  tenant  paid  utilities.  (3)  conversion  of 
residential  units  to  a  nonresidential  use. 
or  to  cooperative  housing  or 
condominiums.  (4)  partial  release  of 
mortgage  security,  and  (5)  major  capital 
additions  to  the  project. 

This  rule  consolidates  into  one 
subpart  (subpart  E)  the  procedures  for 
the  actions  described  in  items  (2) 
through  (5).  above.  It  does  not 
substantively  alter  the  procedures. 
Rather,  it  reflects  the  fact  that  each  of 
the  (oirrent  separate  procedures  are 
substantially  the  same  and  lend 
themselves  to  being  consolidated.  The 
Department  has  retained  a  sefwrate 
subpart  (subpart  D)  for  tenant  rent 
increase  procedures.  While  the  overall 
rent  increase  process  is  similar  to  the 
other  tenant  participation  procedures,  it 
is  sufficiently  different  in  detail  that  it 
would  not  be  helpful  to  the  user  to 
consolidate  it  with  the  other  procedures. 

The  rule  also  makes  a  conforming 
amendment  to  $245. 15(a)  and  updates 
cross-references  in  §  245.205. 

lustificatioa  for  Final  Rulemaking 

The  Department  generally  publishes  a 
rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest  "  (24  CFR  10.1). 
The  Department  finds  that  good  cause 
exists  to  publish  this  rule  for  effect 
without  first  soliciting  public  comment. 
This  rule  clarifies  and  consolidates 
regulatory  provisions  and  does  not 
establish  or  affect  substantive  policy. 


Therefore,  prior  public  comment  is 
unnecessary. 

Findinga  — d  CerriBcatioas 

Paperwork  Reduction  Act  Statement 

This  rule  does  not  alter  existing 
information  collection  requirements. 
The  information  collection  requirements 
contained  in  §§245.416,  245.417, 
245.418,  245.419,  and  245.425  of  this 
rule  were  previously  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act  of  1995  (42  use.  3501-3520)  and 
have  been  approved  under  the  ccmtrol 
number  2502-0310.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
streamlines  the  24  CFR  part  245  by 
removing  redundant  provisions.  "Hie 
rule  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  p>ari  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.,  weekdays,  at  the 
Office  of  the  Rules  Docket  Clerk.  451 
Seventh  Street.  SW.,  Room  10276, 
Washington,  DC  20410-0500. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532).  that  this  rule  does  not 
imf>ose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject 


Federal 


Register  /  Vol.  61,  No.  218  /  Friday,  November  8,  1996  /  Rules  and  Regulations 
^— i^— ■— ^^  ■■!      ■      I  I     a     I      ■^■^^— 


57961 


to  review  under  the  Order.  No 
programmatic  or  policy  changes  result 
from  its  promulgation  which  would 
afliact  the  existing  relationship  between 
the  Federal  government  and  State  and 
local  government. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule  as  those 
policies  and  programs  relate  to  family 
concerns. 

List  of  Saiijacts  ia  24  CFR  Part  24$ 

Condominiums,  Cooperatives,  Grant 
programs — housing  and  community 
development.  Loan  programs — housing 
and  community  development,  Low  and 
moderate  income  housing.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Utilities. 

Accordingly,  part  245  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  245— TENANT  PARTlCtPATKW 
M  liULTVAMH.Y  HOUSING  PROJECTS 

1.  The  authcHity  citation  for  part  245 
is  revised  to  read  as  follows: 

AvtlMrity:  12  U.S.C.  1715z-lb;  42  U.S.C 
3535(d]. 

2.  Section  245.10  is  revised  to  read  as 
follows: 

1246.10    AppNcaMHty  o(  part 

(a)  Except  as  otherwise  expressly 
limited  in  this  section,  this  part  appfies 
in  its  entirety  to  a  mortgagor  of  any 
multifamily  housing  project  that  meets 
the  following — 

(1)  Project  subject  to  HUD  insured  or 
held  mortgage  under  the  National 
Housing  Act.  The  project  has  a  mortgage 
that— 

(i)  Has  received  final  endorsement  on 
behalf  of  the  Secretary  and  is  insured  or 
held  by  the  Secretary  under  the  National 
Housing  Act  (12  U.S.C.  1701— 1715z- 
20):  and 

(ii)  Is  assisted  imder: 

(A)  Section  236  of  the  National 
Housing  Act  (12  U.S.C.  1715z-l); 

(B)  The  Section  221(d)(3)  BMIR 
Program; 

(C)  The  Rent  Supplement  Program; 

(D)  The  Section  8  Loan  Management 
Set-Aside  Program  following  conversion 
to  such  assistance  from  the  Rent 
Supplement  Program  assistance; 


(2)  Section  202  project.  The  project 
has  a  direct  mortgage  loan  from  HUD  at 
a  below-market  interest  rate  under  the 
Section  202  Loans  for  the  Elderly  or 
Handicapped  BMIR  Program.  This  part 
applies  in  its  entirety  to  the  mortgagor 
if  the  project  is  assisted  under  the  Rent 
Supplement  Program  or  under  the 
Section  8  LMSA  Program  following 
conversion  to  such  assistance  from  Rent 
Supplement  Program  assistance.  If  the 
project  is  not  so  assisted,  only  subparts 
A,  D,  and  E  of  this  part  apply  to  the 
mortgagor; 

(3)  Formerly  HUD-owned  project.  The 
project — 

(i)  Before  being  acquired  by  the 
Secretary,  was  assisted  tmder: 

(A)  Section  236  of  the  National 
Housing  Act  (12  U.S.C.  1715z-l); 

(B)  The  Section  221(d)(3)  BMIR 
Program; 

(C)  The  Rent  Supplement  Program;  or 

(D)  The  Section  8  LMSA  Program 
following  conversion  to  such  assistance 
from  assistance  under  the  Rent 
Supplement  Program;  and 

(ii)  Was  sold  by  the  Secretary  subject 
to  a  mortgage  insured  or  held  by  the 
Secretary  and  an  agreement  to  maintain 
the  low-  and  moderate-income  character 
of  the  project;  or 

(4)  State  or  local  housing  finance 
agency  project.  The  project  receives 
assistance  under  section  236  of  the 
National  Housing  Act  (12  U.S.C.  1715z- 
1)  or  the  Rent  Supplement  Program 
administered  through  a  State  or  local 
housing  finance  agency,  but  does  not 
have  a  mortgage  insured  under  the 
National  Housing  Act  or  held  by  the 
Secretary.  Subject  to  the  further 
limitation  in  paragraph  (b)  of  this 
section,  only  the  provisions  of  subparts 
A  and  C  of  this  part  and  of  subpart  D 

of  this  part  for  requests  for  approval  of 
a  conversion  of  a  project  from  project- 
paid  utilities  to  tenant-paid  utilities  or 
of  a  reduction  in  tenant  utility 
allowances,  apply  to  a  mortgagor  of 
such  a  project. 

(b)  Limitation  for  cooperative 
mortgagor.  Only  the  provisions  of 
subparts  A  and  C  of  this  part  apply  to 

a  mortgagor  of  any  multifamily  housing 
project  described  in  paragraph  (a)  of  this 
section  if  the  mortgagor  is  a  cooperative 
housing  corporation  or  association. 

(c)  Definitions. 

Rent  Supplement  Program  means  the 
assistance  program  authorized  by 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C 
1701s). 

Section  8  LMSA  Program  means  the 
Section  8  Loan  Management  Set- Aside 
Program  implemented  under  24  CFR 
part  886,  subpart  A. 


Section  202  Loans  for  the  Elderly  or 
Handicapped  BMIR  Program  means  the 
below-market  interest  rate  loan  program 
authorized  under  section  202  of  the 
Housing  Act  of  1959,  as  in  efliect  before 
August  22, 1974  (12  U.S.C.  1701q). 

Section  221(d)(3)  BMIR  Program 
means  the  below-maiket  interest  rate 
mortgage  insurance  program  under 
section  221(d)(3)  and  the  proviso  of 
section  221(d)(5)  of  the  National 
Housing  Act  (12  U.S.C.  17151(d)(3)  and 
17151(d)(5)). 

3.  In  §  245.15,  p>aragraph  (a)  is  revised 
to  read  as  follows: 

$245.15    Notice  to  tananta. 

(a)  Whenever  a  mortgagor  is  required 
under  subparts  D  or  E  of  this  part  to 
serve  notice  on  the  tenants  of  a  project, 
the  notice  must  be  served  by  delivery, 
except,  for  a  high-rise  project,  the  notice 
may  be  served  either  by  delivery  or  by 
p>osting.  If  service  is  made  by  delivery, 
a  copy  of  the  notice  must  be  delivered 
directly  to  each  unit  in  the  project  or 
mailed  to  each  tenant.  If  service  is  made 
by  posting,  the  notice  must  be  posted  in 
at  least  three  conspicuous  places  within 
each  building  in  which  the  affected 
dwelling  units  are  located  and,  during 
any  prescribed  tenant  pehod,  in  a 
conspicuous  place  at  the  address  stated 
in  the  notice  where  the  materials  in 
support  of  the  mortgagor's  proposed 
action  are  to  be  made  available  for 
insp)ection  and  copying.  Posted  notices 
must  be  maintained  intact  and  in  legible 
form  during  any  prescribed  notice 
period. 


$245,205    [Amendad] 

4.  In  §245.205: 

a.  Paragraph  (b)  is  amended  by 
removing  the  words  "under  part  215  of 
this  chapter"  and  adding,  in  their  place, 
the  words  "under  section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C.  1701s)";  and 

b.  Paragraph  (c)  is  amended  by 
removing  the  words  "part  882"  and 
adding,  in  their  place,  the  words  "part 
982". 

5.  Subpart  E  is  revised  to  read  as 
follows: 

Sid>part  E— Procedures  for  Requestiiig 
Approval  of  a  Covered  Action 

Cat. 

245.405    Applicability  of  subpart. 
245.410    Notice  to  tenants. 

245.415  Submission  of  materials  to  HUD: 
Timing  of  submission. 

245.416  Initial  submission  of  materials  to 
HUD:  Conversion  from  project-paid 
utilities  to  tenant-paid  utilities  or  a 
reduction  in  tenant  utility  allowances. 
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245  4 1 7     Initial  submiMion  of  m«t«rials  to 

HUD:  Oinveraion  of  rasidential  units  to 

a  noarasidenlial  um.  or  to  cooperative 

housing  or  condofniniums. 
245.418     Initial  submission  of  nutsrials  to 

HDD'  Partial  release  of  mortgage 

security 
245  419     Initial  submission  of  materials  to 

HUD:  Ma^or  capital  additions 
245  420     Rights  of  tenants  to  participate 
245  425     Submission  of  request  for  approval 

to  HUD 
245  430    Decision  on  request  for  approval 
245.435     Non-insured  proie<;ts  Conversion 

from  project-paid  utilities  to  tenant-paid 

utilities  or  a  reduction  in  tenant  utility 

allowances. 

Subpart  E — Procaduras  for  Raquetting 
Approval  of  a  Covcrvd  Action 

1245.406    AppNcabWtyofaubpan 

The  r«quirements  of  this  subpart 
apply  to  any  request  by  a  mortgagor,  as 
provided  by  §  245.10.  for  HUD  approval 
of  one  or  more  of  the  following  covered 
actions: 

(a)  Conversion  of  a  project  from 
project-paid  utilities  to  tenant-paid 
utilities,  or  a  reduction  in  tenant  utility 
allowances. 

(b)  Conversion  of  residential  units  in 
a  multifamily  housing  project  to  a 
nonresidential  use  or  to  condominiums, 
or  Ihe  transfer  of  the  project  to  a 
cooperative  housing  mortgagor 
corporation  or  association.  Conversion 
of  a  project  to  a  cooperative  or  of  a 
portion  of  a  project  to  nonresidential 
use  does  not  constitute  a  change  of  use 
requiring  mortgagee  approval. 

(c)  A  partial  release  of  mortgage 
security.  The  requirements  of  this 
subpart,  however,  do  not  apply  to  any 
release  of  properly  from  a  mortgage  lien 
with  respect  to  a  utility  easement  or  a 
public  taking  of  such  properly  by 
condemnation  or  eminent  domain. 

(d)  Making  major  capital  additions  to 
the  project.  For  the  purposes  of  this 
subpart,  the  term  "major  capital 
additions"  includes  only  those  capital 
improvements  that  represent  a 
substantial  addition  to  the  projeci. 
Upgrading  or  replacing  existing  capital 
components  of  the  projec:t  does  not 
constitute  a  major  capital  addition  to  the 
project. 

1246.410    Notic*  to  tMiant*. 

At  least  30  days  before  submitting  a 
request  to  HUD  for  approval  of  an  action 
described  in  §  245.405.  the  mortgagor 
must  serve  notice  of  the  proposed 
covered  action  on  the  project  tenants,  as 
provided  in  §  245.15.  The  notice  shall 
state  that — 

(a)  The  mortgagor  intends  to  submit  a 
request  to  HUD  for  approval  of  the 
covered  action  or  actions  specihed  in 
the  notice; 


(b)  The  tenants  have  the  right  to 
paiticipate  as  provided  in  §  245.420. 
and  what  those  rights  are.  including  the 
address  at  which  the  materials  required 
to  be  made  available  for  inspection  and 
copying  under  that  section  are  to  be 
kept; 

(c)  Tenant  comments  on  the  prop>osed 
covered  action  may  be  sent  to  the 
mortgagor  at  a  specified  address  or 
directly  to  the  local  HUD  office,  and 
comments  sent  to  the  mortgagor  will  be 
transmitted  to  HUD.  along  with  the 
mortgagor's  evaluation  of  them,  when 
the  request  for  HUD's  approval  is 
submitted; 

(d)  HUD  will  approve  or  disapprove 
the  proposed  action,  based  upon  its 
review  of  the  information  submitted  and 
all  tenant  comments  received.  In  the 
case  of  a  proposed  reduction  in  tenant- 
paid  utilities,  the  notice  must  also  state 
that  HUD  may  adjust  the  profKMed 
reduction  upward  or  downward; 

(e)  In  the  case  of  a  proposed 
conversion  of  residential  units,  partial 
release  of  mortgage  security,  or  major 
capital  additions  to  the  project,  the 
proposed  action  may  require  the  owner 
to  request  HUD  approval  of  a  rent 
increase;  and 

(0  The  mortgagor  will  notify  the 
tenants  of  HUD's  decision  and  it  will 
not  begin  to  effect  any  approved  action 
(in  accordance  with  the  terms  of 
existing  leases)  until  at  least  30  days 
from  the  date  of  service  of  the 
notification. 

1246.415    Submt—ten  o<  mlwtoto  to  MUD; 
Timing  of  •ubmlMton. 

(a)  Initial  submission.  The  mortgagor 
must  submit  the  materials  applicable  to 
the  covered  action,  as  speciRed  in 

S8  245.416  through  245.419.  to  the  local 
HUD  ofHce  when  the  notice  required 
under  §  245.410  is  served  on  the 
tenants. 

(b)  Subsequent  submission.  If 
additional  notice  under  §  245.420(c)  is 
required,  the  mortgagor  must  submit  to 
HUD  any  changes  to  the  materials 
required  under  §§  245.416  through 
245.419  when  the  notice  required  under 
S  245.420(c)  is  served  on  the  tenants. 


1246.416    mmat  aiirrmlelnn  nf  mrttrieli  to 
HUD:  Converalon  from  pro(*ct-fMM  utiNdM 
to  tHMM^eid  uWltfee  or  a  rMkiction  In 
tonant  uOUty  aNowanoM. 

In  the  case  of  a  conversion  from 
project-paid  utilities  to  tenant-paid 
utilities  or  a  reduction  in  tenant  utility 
allowances,  the  mortgagor  must  submit 
the  following  materials  to  the  local  HUD 
office: 

(a)  A  copy  of  the  notice  to  tenants: 

(b)  In  the  case  of  a  proposed 
conversion  from  project-paid  utilities  to 
tenant-paid  utilitic 


(1)  A  statement  indicating: 

(i)  The  type  of  utility  or  utilities 
involved; 

(ii)  The  number  of  units  in  the  project 
by  type  and  size; 

(iii)  The  average  utility  consumption 
data  by  unit  type  and  size  for 
comparable  projects,  and  utility  rate 
information,  as  obtained  from  the  utility 
supplier 

(iv)  The  estimated  monthly  cost  of  the 
utilities  to  be  paid  by  the  tenants  by  unit 
type  and  size,  based  upon  the 
consumption  data  and  rate  information 
described  in  i>aragraph  (b)(l){iii)  of  this 
section: 

(v)  The  monthly  cost  for  the  past  year 
of  paying  for  the  utility  or  utilities 
involved  on  a  project  basis  (actual  cost) 
and  by  unit  type  and  size  (estimated 
breakdown); 

(vi)  An  estimate  of  the  cost  of 
conversion,  as  obtained  from  the  utility 
supplier  or  from  bids  from  contractors: 

(vii)  The  source  and  terms  of 
financing  for  the  conversion  (to  the 
extent  known);  and 

(viii)  The  estimated  effect  of  the 
conversion  on  the  total  housing  costs  of 
the  tenants  by  unit  type  and  size,  taking 
into  account  the  estimated  cost  of 
conversion  (including  the  cost  of  its 
financing),  the  estimated  monthly  cost 
of  utilities  to  be  paid  by  the  tenants  by 
unit  type  and  size,  the  proposed  utility 
allowances,  and  the  estimated  change  in 
the  rents  p>aid  to  the  mortgagor  resulting 
from  the  conversion;  and 

(2)  A  copy  of  the  portion  of  the 
project's  Energy  Conservation  Flan 
which  addresses  the  cost -effectiveness 
determination  associated  with 
converting  the  project  to  tenant-paid 
utilities;  and 

(c)  In  the  case  of  a  proposed  reduction 
in  tenant  utility  allowances,  a  statement 
indicating  the  information  described  in 
paragraphs  (b)(l)(i),  (b)(lMu).  (b)(l)(iii) 
and  (b)(l)(iv)  of  this  section,  the  utility 
allowances  proposed  for  reduction,  and 
a  justification  of  the  proposed 
reduction. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0310) 


f  246.417    ■-•"?■  firTi-fiiInn  nf  maliiHls  lu 
HUD:  Convoraton  of  rsetetonMal  unHa  to  a 
nomaaidonttai  uaa,  or  to  ooopeiallwa 
hOMtlng  or  condomMuHw. 

In  the  case  of  a  conversion  of 
residential  units  to  a  nonresidential  use, 
or  to  cooperative  housing  or 
condominiums,  the  mortgagor  must 
submit  the  following  materials  to  the 
local  HUD  ofBce  in  accordance  trith 
§§245.415  and  245.419: 

(a)  In  the  case  of  a  pnxwaed 
conversion  of  residential  rental  units  to 
nonresidential  use: 
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(1)  A  statement  describing  the 
proposed  conversion: 

(2)  A  statement  describing  the 
estimated  effect  of  the  proposed 
conversion  on  the  value  of  the  profect, 
the  project  rent  schedule,  the  number  of 
dwelling  units  in  the  project,  a  list  of 
the  units  to  be  converted  and  their 
oocup>ancy,  the  amount  of  subsidy 
available  to  the  project,  and  the  project 
income  and  expenses  (including 
property  taxes): 

(3)  A  statement  assessing  the 
compatibility  of  the  proposed 
nonresidential  use  with  the  residential 
character  of  the  project: 

(4)  Written  approval  of  the  moitgigea 
if  required: 

(5)  An  undertaking  by  the  mortgagor 
to  pay  all  relocation  costs  that  may  be 
required  by  HUD  for  tenants  required  to 
vacate  the  project  because  of  the 
conversion:  and 

(6)  A  copy  of  the  notice  to  tmiants. 

(b)  In  the  case  of  a  proposed  transfar 
of  the  project  to  a  cooperative  housing 
mortgagor  corporation  or  association 
(conversion  of  residential  rental  units  to 
residential  cooperative  housing),  the  ^ 
materials  specified  in  paragraphs  (aXl), 
(a)(2)  and  (a)(3)  of  this  sectimi  and  the 
following  additional  materials: 

(1)  An  estimate  of  the  demand  for 
cooperative  housing,  including  an 
estimate  of  the  number  of  present 
tenants  interested  in  purchasing 
cooperative  housing; 

(2)  Estimates  of  downpayments  and 
monthly  carrying  charges  that  will  be 
required;  and 

(3)  Copies  of  proposed  organizational 
docimients,  including  By-Laws,  Articles 
of  Incorporation,  Subscription 
Agreement,  Occupancy  Agreement,  and 
Sale  Document. 

(c)  In  the  case  of  a  proposed 
conversion  of  residential  rental  imits  to 
condominium  units,  the  materials 
specified  in  paragraphs  (a)(1),  (aK4),  and 
(a)(6)  of  this  section  and  the  following 
additional  materials: 

(1)  An  estimate  of  the  demand  for 
condominium  housing,  including  an 
estimate  of  the  number  of  present 
tenants  interested  in  purchasing  units: 

(2)  Estimates  of  dowmpayments, 
monthly  mortgage  payments  and 
condominium  association  fees  that  will 
be  required:  and 

(3)  A  list  of  the  units  to  be  converted 
and  their  occupancy. 

(Approved  by  the  Office  of  Management  and 
Budget  imder  control  number  2502-0310) 


submit  the  following  materials  to  the 
local  HUD  office: 

(a)  A  statement  describing  the  portion 
of  the  property  that  is  proposed  to  be 
refeaaed  and  the  transaction  requiring 
the  release: 

(b)  A  statement  describing  the    . 
estimated  effect  of  the  proposed  release 
on  the  value  of  the  project,  the  number 
of  dwelling  units  in  the  project,  the 
project  income  and  expenses  (including 
property  taxes),  the  amount  of  subsidy 
availabfe  to  the  pn^ect.  and  the  project 
rant  schedule; 

(c)  A  statement  describing  the 
proposed  use  of  the  property  to  be 
released  and  the  persons  who  will  have 
responsibility  for  the  operation  and 
maintenance  of  that  property,  and 
assessing  the  compatilnhty  of  that  use 
with  the  residential  character  of  the 
project; 

(d)  A  statement  describing  the 
proposed  use  of  any  proceeds  to  be 
received  by  the  mortgagor  as  a  result  of 
the  release;  and 

(e)  A  copy  of  the  notice  to  tenants. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0310) 


fM6L41« 

la  the  case  of  major  capital  additions, 
the  mmtgagor  must  sulmiit  the 
following  materials  to  the  local  HUD 
offifx: 

(a)  The  general  plans  and  sketches  of 
Ike  propoMd  capital  additions: 

(b)  A  statement  describing  the 
estimated  effect  of  the  pnmosed  capital 
additions  on  the  value  of  uie  project,  the 
project  income  and  expanses  (including 
property  taxes),  and  the  project  rent 
acheduie; 

(c)  A  statement  describing  how  the 
{Hoposed  capital  additions  will  be 
fitaanced  and  the  effect,  if  any.  of  that 
financing  on  the  tenants; 

(d)  A  statmnent  assessing  the 
coaftpatibility  of  the  proposed  capital 
additions  with  the  residential  character 
of  the  project;  and 

(a)  A  copy  of  the  notice  to  tenants.- 

{AppKmd  by  the  Office  of  Management  and 
t  under  control  nunber  2502-03 1 0) 


1245.418 

HUD:  Partial 

In  the  case  of  a  partial  release  of 
mortgage  security,  the  mortgagor  must 


MoMi  of  toaania  to  particlpato. 
(a)  The  tenants  (including  any  legal  or 
odbar  r^uesmtatives  acting  for  tenants 
individually  or  as  a  group)  must  have 
the  right  to  inspect  and  copy  the 
maierials  that  me  mortgagor  is  required 
to  submit  to  HUD  pursuant  to  §  245.415, 
for  a  period  of  30  days  from  the  date  on 
which  the  notice  required  under 
§  245.410  is  SOTved  on  the  tenants. 
During  this  period,  the  mortgagor  must 
provide  a  place  (as  specified  in  the 
notice)  reasonably  convenient  to  tenants 


in  the  project  where  tenants  and  their 
representatives  can  inspect  and  copy 
these  materials  during  normal  business 
hours. 

(b)  The  tenants  have  the  right  during 
this  period  to  submit  written  comments 
on  the  proposed  conversion  to  the 
mortgagor  and  to  the  local  HUD  office. 
Tenant  representatives  may  assist 
tenants  in  preparing  these  comments. 

(c)  If  the  mortgagor,  whether  at  HUD's 
request  or  otherwise,  makes  any 
material  change  during  a  tenant 
comment  period  in  the  materials 
submitted  to  HUD  pursuant  to 

§  245.415,  the  mortgagor  must  notify  the 
tenants  of  the  change,  in  the  manner 
provided  in  §  245.15,  and  make  the 
materials  as  changed  available  for 
inspection  and  copying  at  the  address 
specified  in  the  notice  for  this  purpose. 
The  tenants  have  a  period  of  15  days 
from  the  date  of  service  of  this 
additional  notice  (or  the  remainder  of 
any  applicable  comment  period,  if 
longer)  in  which  to  inspect  and  copy  the 
materials  as  changed  and  to  submit 
comments  on  the  proposed  covered 
action,  before  the  mortgagor  may  submit 
its  request  to  HUD  for  approval  of  the 
covered  action. 

1246.425    SubmlsakMi  Of  request  tor 
approval  to  HUD. 

Upon  completion  of  the  tenant 
comment  period,  the  mortgagor  must 
review  the  comments  submitted  by 
tenants  and  their  representatives  and 
prepare  a  written  evaluation  of  the 
comments.  The  mortgagor  must  then 
submit  the  following  materials  to  the 
local  HUD  office: 

(a)  The  mortgagor's  written  request  for 
HUD  approval  of  the  covered  action; 

(b)  Copies  of  all  written  tenant 
comments; 

(c)  The  mortgagor's  evaluation  of  the 
tenant  comments  on  the  proposed 
conversion  or  reduction; 

(d)  A  certification  by  the  mortgagor 
that  it  has  complied  with  all  of  the 
requirements  of  §  245.410,  §  245.415, 
§§245.416  through  245.419,  as 
applicable,  §  245.420,  and  this  section: 
and 

(e)  Such  additional  materials  as  HUD 
may  have  specified  in  writing. 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  control  number  2502-0310) 

1245.430    Daeiatononraqueatfor 
approval. 

(a)  After  considering  the  mortgagor's 
request  for  approval  and  the  materials 
submitted  in  connection  with  the 
request,  HUD  must  notify  the  mortgagor 
in  %vriting  of  its  approval  or  disapproval 
of  the  proposed  covered  action, 
including,  if  applicable,  its  adjustment 
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upward  or  downward  of  the  proposed 
reduction  in  tenant-paid  utilities.  HUD 
must  provide  its  reasons  for  its 
determination. 

(b)  The  mortgaijor  must  notify  the 
tenants  of  HUD's  decision  in  the  manner 
provided  in  §245.15  If  HUD  has 
approved  the  proposed  covered  action. 
the  notice  must  state: 

(1 )  The  effective  date  of  the  covered 
action  (which  must  be  at  least  30  days 
from  the  date  of  service  of  the  notice 
and  in  accordance  with  the  terms  of 
existing  leases); 

(2)  In  the  case  of  HUD's  approval  of 
a  conversion  from  proiet,i-paid  utilities 
to  tenant-paid  utilities  or  a  reduction  in 
tenant  utility  allowances,  the  amount  of 
the  rent  to  be  paid  to  the  mortgagor  and 
the  utility  allowance  for  each  unit:  and 

(3)  In  the  case  of  HUD's  approval  of 
a  conversion  of  residential  units  in  a 
multifamily  hou.sing  project  to  a 
nonresidential  use  or  the  transfer  of  tlM 
ptufuct  to  a  cooperative  housing 
Biartangor  corporation  or  association. 
wMbL  residential  rental  units  are  to  be 
OOBverted  and  whether  the  conversion 
is  to  nonresidential  Qse  or  to 
cxmperative  or  condominium  units. 

1246.435    Non-lnaured  proieds: 
Converaton  from  prol«ct-i>a(d  utNNto*  to 
tonant-pald  utWttee  or  a  reduction  In  tonent 
udUty  llownc— . 

(a)  In  the  case  of  a  proposed 
conversion  from  projecl-paid  utilities  to 
tenant-paid  utilities  or  a  reduction  in 
tenant  utility  allowances  involving  a 
project  that  is  assisted  under  section  236 
of  the  National  Housing  Ac:t  (12  U.S.C. 


1715Z-1)  or  section  101  of  the  Housing 
and  Urban  Development  Act  of  1965  (12 
U.S.C.  1701s)  but  that  does  not  have  a 
mortgage  insured  by  HUD  or  held  by  ths 
Secretary,  the  provisions  of  this  sectioa 
and  of  §§245.405  through  245.425 
apply  to  the  mortgagor  (project  owner), 
except  that — 

(1)  The  notice  to  tenants  required 
under  §  245.410  must  be  modified  to 
reflect  the  procedural  changes  made  by 
this  section: 

(2)  The  materials  (including  tenant 
comments)  required  to  be  submitted  to 
HUD  under  §§  245.415  and  245.425 
must  be  submitted  to  the  State  or  local 
agency  adminiatering  the  Section  236 
assistance  or  rent  supplement  assistance 
contracts,  rather  than  to  HUD:  and 

(3)  The  State  or  local  agency  must 
certify  that  the  mortgagor  has  complied 
with  the  requirements  of  §§  245.410, 
245.415.  245.416.  245.420,  and  245.425. 

(h)  Alter  the  State  or  local  agency  has 
considered  the  request  for  approval  of  a 
conversion  or  reduction  that  meets  the 
requirements  of  §  245.425,  it  must  make 
a  determination  to  approve  or 
disapprove  the  conversion,  or  to 
approve,  adjust  upward  or  downward, 
or  disapprove  the  reduction.  If  the 
agency  determines  to  approve  the 
conversion  or  reduction  (as  originally 
proposed  or  as  adjusted),  it  must  submit 
to  the  appropriate  local  HUD  office  the 
mortgagor's  request  for  approval  of  the 
conversion  or  reduction,  along  with  the 
comments  of  the  tenants  and  ute 
mortgagor's  evaluation  of  the  comments, 
and  must  certify  to  HUD  that  the 
mortgagor  is  in  compliance  with  the 


requirements  of  this  subpart.  HUD  must 
review  the  agency's  determination  and 
certification  and  notify  the  agency  of  its 
approval  or  disapproval  of  the  proposed 
conversion  or  of  its  approval, 
adjustment  upward  or  downward,  or 
disapproval  of  the  proposed  reduction. 
HUD  will  not*  unreasonably  withhold 
approval  of  a  conversion  or  reduction 
approved  by  the  State  or  local  agency. 

(c)  If  the  agency  determines  to 
disapprove  the  conversion  or  reduction, 
there  is  no  HUD  review  of  the  agency's 
determination. 

(d)  The  agency  must  notify  the 
nortgagor  of  the  final  disposition  of  the 
request,  and  it  must  furnish  the 
mortgagor  with  a  wrritten  statement  of 
the  reasons  for  its  approval  or 
diaapproval.  The  aiortgagor  must  make 
the  reasons  for  approval  or  disapproval 
known  to  the  tenants,  by  service  of 
notice  on  thetn  as  provided  in  §  245.15. 
If  the  agency  has  approved  the  proposed 
conversion  or  a  reduction,  the  notice 
must  sat  forth  the  information 
prescribed  in  §  245.430(b)  (1)  and  (2). 

•libparti  F,  O,  and  N   fNaMoved] 

6.  Subpart  F  (§§  245.505  through 
245.590).  subpart  G  (§§  245.605  through 
245.630).  and  subpart  H  (§§  245.705 
through  245.730)  are  removed. 

Dated:  October  31,  IMB. 

"•tmlsi  r   lilBtaM 

AasutaM  Secretary  for  HouMing-Federol 

Housing  CoauHissionar. 

(PR  Doc.  06-2*716  Piled  11-7-96;  8.45  am) 


Friday 
November  8,  1996 


Part  IV 

Department  of 
Commerce 

National  Telecommunications  and 
Information  Administration 

15  CFR  Part  2301 

Public  Telecommunications  Facilities 
Program;  Final  Rule  and  Notice  of 
Availability  of  Funds 
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DEPARTMENT  OF  COMMERCE 

National  Talecofnmunicationa  and 
Information  Admlniatration 

15  CFR  Part  2301 

[Dockat  No.  MO624140-«243-O2] 

niN066<MU09 

Public  Talacommunlcattona  FacNKiaa 
ProQram 

AOCNCY:  National  Telecommunications 
and  Information  Administration  (NTTA). 
Commene. 
ACTION:  Final  rule. 


IRV:  This  document  revises  and 
clarifies  the  rules  governing 
administration  of  the  Public 
Telecommunications  Facilities  ProgruB 
(PTFP).  The  PTFP  is  authorizad  to 
provide  matching  grants  to  plan  and 
construct  public  telecommunicatiaiu 
facilities  ' 

ffFfCTiVE  DATE:  November  8.  1996. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dennis  Connors.  Director.  Public 
Broadcasting  Division,  NTLA. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW..  Roam 
4625.  Washington.  DC  20230. 
Telephone:  (202)  482-5802:  Fax  (202) 
482-2156.  Internet  address: 
dconnors0ntia.doc.gov. 
aUPW^EMCNTARY  wrOWMATION:  In  61  PR 
27230.  the  National 
Taiacommunications  and  Infomatloo 
Administration  (NTLA)  announced 
proposed  revisions  of  the  ruies  that 
govern  the  PTFP  and  requortad  public 
comments  on  those  revisions.  la 
response  to  the  notice  of  propoaed 
rulemaiiing  NTLA  received  comaaeata 
from  7  different  organizations.' 

There  was  general  support  for  the 
overall  direction  of  the  proposed 
revision.  APTS,  NPR.  and  NFCB 
supported  the  general  thrust  of  the 
proposed  clarifications  and  the 
reorganization  of  the  rules.  No 
opposition  was  received  to  many  of 
NTIA's  proposed  changes  to  the  ruiee 
including  the  incorporation  of  the 
priorities  from  the  Appendix  into  the 
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Mountain  Corporation  for  Public  Broadcaatii^ 
Albuquerque.  NM  (RMCPB). 


body  of  the  rules  and  the  changes 
proposed  in  the  following  sections: 
§2301.1  Prograin  Purposes:  §2301.3 
Applicant  Eligibility;  §  2301.6  Amount 
of  Federal  Fundings  §  2301.7  Eligibh 
and  Ineligible  Project  Costs;  §  2301.9 
Deferred  Applications;  §  2301 . 1 2 
Federal  Communications  Commission 
Authorizations:  %  2301.13  Public 
Comments:  §  2301.14  SupphmenttU 
Application  Information:  §  2301.15 
Withdrawal  of  Applications;  §2301.16 
Technical  Evaluation  Process;  §  2301.18 
Selection  Process;  §  2301.19  General 
Conditions  Attached  to  the  Federal 
Award;  §  2301.20  Scheduhs  and 
Reports;  §  2301.21  Pbyinenf  (^Federal 
Funds:  §  2301.22  Protaction,  Acquisition 
and  Substitution  ofEquumtent, 
§  2301.23  Completion  afProiectt; 
§  2301.24  Finti  Federal  Payment, 
§  2301.25  Retemiion  of  Records  and 
Annual  Status  Reports;  and  f  2301.26 
Waivers. 

Comonents  on  the  profoaad  rules  wave 
mainly  focuaed  on  two  aactiooa: 
§2301.4  Scopeo/Pto/acte<Md§  2301.17 
Evaluation  Crkaria.  The  sab^  that 
prompted  the  moct  public  comments, 
oowever.  was  »ot  a  aactioN  of  the 
propoaed  rules,  but  rather  a  diacuaaioo 
in  the  Supplesoental  Infaistion  aactioa 
of  the  Notice  lassfdiag  the  cooveraioa 
of  public  bmadnaiiting  to  advanced 
digital  techaolagies.'  We  discusa  each  of 
these  three  sabtecta  and  ssvsral  odhar 
issues  raised  by  the  public  in  the 
following  sections. 

Section  2301.4    Scope  of  PtofeOt 

Section  2301.4  relates  to  Ibe  scope  of 
pfofscts  eliglMa  for  PTFP  hmding  and 
aaovad  a  section  that  wss  an  Appendix 
in  prior  years  into  the  body  of  the  Rules. 
APTS  supported  the  incorporation  of 
the  priorities  in  the  Rules  es  part  of  its 
ganersl  support  for  the  mcganiislliMi  of 
the  PTFP  Rulaa. 

There  weea  several  ooaoHnts  on  the 
proposed  rhsngst  to  this  saotton. 
RMCPB  sunsated  that  the  tide  of  this 
section  «iras  nondescriptive  of  the 
content.  RMCPB  rscommeaded  this 
section  be  titled  "Types  of  noyects. 
Priorities."  We  sgree  thst  this  is  an 
improvement  and  so  have  modified  the 
title  to  "Types  of  ProiecU  and  Broadcast 
Priorities  '  in  the  Final  Rules. 

Three  orguuzations.  NFCB,  rfTU  and 
RMCPB.  commented  on  NTIA's 
proposal  to  place  all  broadcast 
applicationa  within  the  five  landing 
priorities  and  revise  the  scope  of  the 
Special  Applications  category  to  consist 
solely  of  nonhniedcast  projects.  HFCB 
supported  NTLA's  proposal  and  thought 
that  reserving  the  Special  Applications 


category  fw  non-broadcast  would  be 
uaeAil  for  considering  applications 
utilizing  new  technologies.  NTU  hoped 
that  the  proposed  reorganization  did  not 
change  the  priority  status  that  PTFP  has 
developed  for  distance  learning  projects 
over  the  past  decade.  RMCPB 
queationed  whether,  under  the  proposed 
rules.  NTIA  continued  to  possess  the 
discretionary  authority  to  award  grants 
to  eligible  broadcast  as  well  as 
nonfaroadcast  applicants  with  unique/ 
innovative  proposals.  NTLA  encourages 
the  submission  of  applications  that 
propose  unique  and  iimovative 
telacoaimunicatioos  projects,  whether 
using  bfoedcast  or  nonbroedcast 
technologies.  We  heve  therefore 
dariAed  this  position  through  the 
creation  of  §  2301 .4(bK6)  Other  Cases 
wllhiB  the  BroadcMt  Applications 
seotioa.  This  sectton  provides  broadcast 
applicants  the  sanw  opportunities  for 
simmissinn  of  anique  or  innovstive 
applicatioBs  aa  coatalnad  in  the  Special 
Applications  §  2301.4(a)  for 
nodbroadcaat  appMcsttts. 

RMCPB  proposed  diet!  if  NTLA  were 
to  place  broadcast  and  nonbroedcast 
applications  in  difisrant  categories, 
NTIA  should  eetabKsh  s  set  of  priority 
distinctions  for  the  nonbroedcast 
applicatiatts  similar  to  that  of  the 
henadrast  appUcations.  While  NTIA  has 
satabilsbed  specific  priorities  for 
beoadcast  applicatians  sad  continues  to 
thoee  priorities  in  ths  currant 
ws  Ymv  chosen  not  to 
a  ixed  set  of  priorities  for 
applications  for  two 
lessnni.  The  first  rsason  is  that  undar 
dm  Act,  NTTA  can  only  fund 
conalniclion  applications  that  estsbHah 
or  entand  a  noidiroedcast  fuslity,* 
whids  ars  comparable  lo  Priority  lA 
end  IB  broadcast  i^ipUcstions. 
Noabiuadcast  applications  are  not 
sltgibie  for  equipment  rsplscement. 
improvement  or  augmentation,  Mrhich 
sre  Priorities  2.  4  and  5  of  the  broadcast 
appUcations.  Priority  3  in  the  broadcast 
priorities,  fifst  local  origination,  is  not 
appMcsble  for  nonfaroadcast  since  NTLA 
nonaidsri  tiie  servioe  provided  by  a 
nonbroedcast  facility  rather  than  the 
service  arse  and  reoopiiaes  that 
dtfhesat  tedmologiBs  and  services  may 
provide  a  unique  seivioe  in  a  particular 
In  efiact,  nonbroedcast 
sre  already  grouped  into  a 
category.  Spedsl  Applications, 
which  is  compeniole  to  Priority  1.  NTIA 
has  not  broken  the  Special  Applications 
ratagmji  into  diffisrsnt  priorities  for  s 
saamd  reason.  We  recognize  that 
nonbroedcast  applicants  propose  many 
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different  technologies,  each  technology 
with  its  own  strengths  in  meeting  the 
needs  of  a  particular  community, 
whether  that  community  is  a  dty,  state, 
region  or  the  nation.  In  encouraging  the 
submission  of  innovative  and  unique 
applications,  NTIA  prefers  not  to 
establish  rigid  priorities  but  to  let 
applicants  propose  projects  which 
identify  and  serve  needs  in  their  chosen 
service  area.  We  have,  therefore,  not 
published  a  set  of  priorities  for  Special 
Applications  but  have  made  minor 
changes  to  the  Special  Applications 
category  to  further  clarify  the  intent  of 
this  category. 

NFCB  and  APTS  commented  on 
NTIA's  proposal  to  consider  projects  to 
construct  public  broadcast  stations  to 
address  underserved  needs  in  an  area 
already  served  by  other  public 
broadcasting  facilities  within  the 
Priority  4A,  Improvement  of  Public 
Broadcasting  Services.  APTS  supported 
the  proposal  to  place  these  "second 
station"  applications  within  the 
broadcast  priorities  but  suggested  that  a 
lower  priority — Priority  5A — would  be 
more  appropriate.  APTS  noted  that 
given  limited  Federal  funding,  it  was 
important  to  support  existing  public 
broadcasting  facilities  that  are  serving 
distinct  and  unserved  needs  before 
supporting  new  facilities.  APTS 
indicated  that  stations  in  multi-station 
markets  are  treated  as  Priority  4A  and 
that  treating  applicants  for  new  second 
stations  under  Priority  5A  would  insure 
that  existing  facilities  receive  support 
before  applications  for  new  facilities  to 
serve  underserved  needs. 

NFCB.  however,  supported  NTIA's 
placement  of  projects  to  construct 
public  broadcast  stations  to  address 
underserved  needs  in  an  area  already 
served  by  other  public  broadcasting 
facilities  within  the  Priority  4A.  NFCB 
noted  that  public  radio  is  a  targeted 
medium  and  that  even  the  best  stations 
can  only  hope  to  serve  a  portion  of  their 
communities  of  license.  NFCB  felt  that 
placement  of  second  stations  within 
Priority  4A  recognized  the  need  for  such 
stations  in  an  increasingly  multicultural 
American  society. 

In  the  Notice  of  Proposed 
Rulemaking,  NTLA  proposed  that 
projects  to  construct  public  broadcast 
stations  to  address  underserved  needs  in 
an  area  already  served  by  other  public 
broadcasting  facilities  would  be 
considered  in  Priority  4A  so  they  could 
be  considered  with  other  applications 
from  stations  in  areas  already  served  by 
another  public  broadcasting  facility. 
NTLA  believes  that  not  only  is  it 
important  to  maintain  the  existing 
services  of  second  stations,  but  it  is  also 
important  that  communities  with 


underserved  needs  have  the  opportimity 
to  receive  additional  service  from  new 
facilities.  We  expect  that  new  second 
service  stations  will  be  radio  facilities 
that  serve  demonstrated  needs  in  their 
commimity,  and  we  do  not  anticipate 
that  this  provision  will  have  a  major 
impact  on  television  facilities.  We 
recognize  that  there  is  a  delicate  balance 
between  supporting  applications  for 
new  such  services  and  maintaining 
those  second  stations  already  in  place, 
but  we  believe  that  there  is  no  clear 
reason  to  favor  one  type  of  application 
over  the  other.  Therefore,  we  believe 
that  Priority  4A  is  the  appropriate 
placement  for  these  applications. 

In  a  related  matter,  FMCPB  raised  an 
issue  under  §§  2304.4(b)  (2)  and  (4), 
regarding  those  instances  where  two 
full-service  public  radio  stations  serve 
the  same  area  with  two  discrete  and 
distinct  program  services.  RMCPB  noted 
that  even  when  utilizing  different 
national  program  services  and 
distinctive  local  programming,  neither 
station  can  qualify  as  "essential" 
(existing  broadcast  stations  that  provide 
either  the  only  public 
telecommunications  signal  or  the  only 
locally  originated  public 
telecommunications  signal  to  a 
geographical  area)  and  therefore  neither 
may  be  eligible  for  Priority  2 
replacement.  These  applications  are 
accordingly  placed  in  Priority  4A. 
RMCPB  suggested  that  "PTFP 
discretionary  consideration  differing 
from  that  given  either  of  two  such 
stations  without  discrete  service"  be 
given.5  NTIA  appreciates  RMCPB's 
concern  regarding  the  priority  of 
stations  in  multi-station  areas.  NTIA 
notes  that  some  stations  in  a  multi- 
station area  may  in  fact  qualify  for 
Priority  2  as  an  "essential"  station  as  the 
term  is  used  in  the  PTFP  regulations. 
Applicants  are  encouraged  to  provide 
information  as  part  of  their  applications 
documenting  whether  they  provide 
either  the  only  public 
telecommunications  signal  or  the  only 
locally  originated  public 
telecommunications  signal  to  a 
geographical  area.  NTLA,  however,  is 
reluctant  to  distinguish  between  stations 
on  the  basis  of  their  programming 
services  as  proposed  by  RMCPB.  NTLA 
has  been  able  to  fund  Priority  4A 
applications  in  the  past  and  exi>ects  to 
be  able  to  do  so  in  the  future,  dependent 
on  the  availability  of  funds. 

RMCPB  supported  NTIA's 
clarification  of  how  PTFP  considers  the 
presence  of  AM  daytime  only  stations  in 
determining  the  Priority  for  proposed 
FM  facilities  serving  a  similar  coverage 


area.  RMCPB  raised  the  question 
regarding  the  priorify  for  a  public  radio 
FM  station  serving  an  area  covered  by 
a  student  noncommercial  educational 
station  that  does  not  operate  full-time  or 
year-round.  NTLA's  long-time  practice  is 
not  to  consider  student  noncommercial 
educational  stations  that  do  not  operate 
full-time  or  year-roiuid  as  providing  a 
public  telecommimications  service.  The 
presence  of  a  student  nonconunercial 
educational  radio  station  in  an  area, 
therefore,  does  not  preclude  Priority  1 
consideration  of  an  application  for  a 
public  radio  FM  station  proposing  to 
provide  a  public  telecoTiimunications 
service. 

Section  2301 . 1 7    Evaluation  Criteria  for 
Construction  and  Planning 
Applications. 

Four  organizations  addressed  the 
issue  of  evaluation  criteria  and  each 
supported  the  combination  of 
construction  and  planning  into  a  single 
set  of  evaluation  criteria.^  The  four 
organizations  supported  the  criteria 
proposed  by  NTIA,  though  APTS  and 
lURTS  both  opposed  deleting  the 
community  support  criterion  from  the 
past  evaluation  criteria. 

APTS  noted  that  public  broadcasting 
stations  exist  to  serve  their  local 
communities  and  that  NTIA  should  not 
make  grants  to  applicants  who  cannot 
demonstrate  significant  ties  to  their 
commimity.  APTS  suggested  that 
financial  support  is  the  clearest 
objective  evidence  that  an  applicant  is 
providing  service  valued  by  their 
community  and  that  NTLA  continue  to 
require  that  applicants  demonstrate  that 
they  receive  local  financial  support. 
lURTS  suggested  that  demonstration  of 
community  support  is  a  good  check  to 
insure  that  the  purposes  of  the  PTFP 
program  are  being  served. 

I^niA  agrees  with  the  thrust  of  both 
the  APTS  and  lURTS  comments.  We 
believe  that  demonstration  of 
community  support  is  an  important 
element  in  the  evaluation  of  an 
application.  Indeed,  we  intend  to 
incorporate  demonstration  of 
community  support  into  the  evaluation 
of  several  of  the  evaluation  criteria 
proposed.  As  noted  by  APTS, 
community  support  is  an  important 
element  in  an  applicant's  ability  to  raise 
funds.  This  is  true  both  for  determining 
whether  an  applicant  can  raise  both  the 
short-term  local  match  required  by  the 
PTFP  application  and  the  long-term 
funds  necessary  to  operate  the  system 


>CoininenU  of  RMCPB.  p.  3. 


*APTS,  and  NPR  specifically  supported  a 
common  set  of  criteria  for  evaluation  of  planning 
and  construction  appUcations  and  NFCB  and 
RMCPB  supported  the  common  evaluation  criteria 
by  reference. 


5796a       Federal  Regirter  /  Vol.  61.  No.  218  /  Friday.  November  8.  1996  /  Rules  and  Regulations 


during  the  Federal  interest  period.  NTIA 
believes  that  demonstration  of 
community  support,  therefore,  is 
important  for  the  financial 
qualifications  criterion  but  also  believes 
the  demonstration  of  community 
support  will  be  useful  in  evaluating 
other  criteria  as  well.  In  most 
applications,  demonstration  of 
community  support  will  be  useful  in 
documenting  an  applicant's  fulfillment 
of  the  project  objectives  criterion.  In 
many  applications,  demonstration  of 
community  support  can  be  used  to 
document  urgency,  applicant 
qualifications  and  special  consideration. 
Rather  than  making  community  support 
an  independent  criterion,  we  have 
chosen  to  give  applicants  the 
opportunity  to  document  community 
support  for  those  criteria  that  are  most 
appropriate  to  their  application. 
Information  on  how  this  documentation 
can  be  included  in  the  application  will 
be  contained  in  the  Application 
Guidelines  distributed  to  each 
apphcant. 

In  a  similar  manner,  we  will  include 
information  within  the  Guidelines  on 
another  matter  which  was  not  included 
on  the  list  of  new  criteria  in  the 
proposed  rules — coordination  of  the 
application  with  other 
telecommunications  organizations. 
NTTA  continues  to  believe  that 
coordination  of  a  project  with  other 
telecommunications  organizations  is  an 
important  issue  but  as  with 
demonstration  of  community  support, 
this  information  could  support  several 
evaluation  criteria,  depending  on  the 
nature  of  the  applicant's  project. 

The  four  organizations  each  addressed 
the  question  raised  by  NTIA  in  the 
Notice  which  solicited  comments  on  the 
appropriate  weight  to  be  assigned  to 
each  criteria.^  Three  of  the  four 
organizations  presented  suggestions  on 
how  the  criteria  should  be  weighted  and 
all  three  suggested  that  "project 
objectives"  and  "urgency"  be  given  the 
greatest  weight."  NFCB  and  RMCPB 
each  suggested  that  "urgency"  and 
"project  objectives"  be  given  the 
greatest  weight.  NPR  indicated  that 
"urgency"  and  "project  objectives" 
(proposed  criteria  #3  and  #1)  have 
traditionally  distinguished  the  most 
worthy  applications.  NPR  cautioned, 
however,  that  "the  most  urgent  need 
may  not  warrant  a  grant  if  the  applicant 
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lacks  sufficient  financial  or  other 
qualifications  to  implement  the 
project."'  Likewise.  RMCPB  suggested 
that  the  "financial  qualifications"  and 
"applicant  qualifications"  (proposed 
criteria  #2  and  #4)  are  in  effect  threshold 
criteria  and  should  be  given  minimal 
weight  but  that  NTIA  might  disqualify 
applications  that  did  not  meet  a 
minimum  on  these  two  criteria.  NFCB 
also  felt  that  these  two  criteria  would 
have  to  be  met  for  a  project  to  succeed 
but  cautioned  that  there  should  be  some 
evaluative  process  on  these  criteria 
which  enables  small  public  radio 
stations  with  limited  staff  and  budget  to 
compete  equally  for  PTFP  funds  against 
larger  stations.  NFCB  indicated  that  the 
"technical/planning  qualification" 
(criterion  5(a)  or  5(b))  should  be  a 
criterion  that  indicates  whether  a 
project  is  a  go  or  a  no-go.  RMCPB 
recommended  that  criterion  5  and 
"special  consideration"  (criterion  6) 
should  be  equally  weighted. 

NTIA  appreciates  the  thoughtful 
responses  received  on  this  issue.  We 
agree  that  "project  objectives"  and 
"urgency"  are  the  most  significant  of  the 
criteria  and  so  these  criteria  will  be 
given  the  greatest  weight  during 
evaluation.  We  also  agree  that  NTIA 
should  not  award  a  grant  for  a  proposal, 
no  matter  how  well  the  application 
meets  the  "project  objectives"  and 
"urgency"  criteria,  if  the  applicant  is 
not  Hnancially  qualified  or  otherwise 
able  to  complete  the  project.  Therefore, 
the  applicant's  qualifications  and 
financial  qualifications  will  each  serve 
as  qualifying  criteria.  An  application 
must  meet  a  minimum  threshold  as 
defined  in  each  of  these  criteria  for 
further  consideration  during  the 
evaluation  process.  The  two  remaining 
criteria,  technical/planning 
qualifications  and  special  consideration 
will  be  given  lesser  weight  in  evaluation 
than  that  awarded  to  "urgency"  and 
"project  objectives." 

NTIA  has,  therefore,  modified  this 
section  to  reflect  the  evaluation 
weighting  adopted.  The  criteria  in 
§  2301.17(b)  have  been  reordered  to  list 
first  the  two  qualifying  criteria, 
"applicant  qualifications"  and 
"financial  qualifications"  as  numbers  1 
and  2.  "Project  objectives"  will  be 
criterion  number  3  and  "urgency"  has 
been  placed  as  criterion  number  4. 
'  Since  the  financial  qualification 
criterion  has  been  made  a  qualifying 
criterion,  the  requirement  that 
applicants  "adequately  justify  the  need 
for  Federal  funds  in  excess  of  fifty  (50) 
l>ercent  of  total  project  costs  (see 
§  2301.6(b)(2)),  if  requested  for 


equipment  replacement,  improvement, 
or  augmentation  projects"  has  been 
relocated  to  the  project  objectives 
criterion.  The  justification  for  more  than 
50%  Federal  funding  only  relates  to  the 
level  of  potential  Federal  funding  and 
should  not  be  a  part  of  a  criterion  which 
is  used  to  qualify  the  application  for 
further  consideration.  A  sentence  has 
also  been  added  to  the  project  objective 
criterion  which  clarifies  that  evaluation 
of  the  applicant's  proposal  includes 
evaluation  of  the  applicant's  ability  to 
implement  the  proposal,  if  funded.  A 
sentence  reading  "that  the  condition  of 
existing  equipment  justifies  its  prompt 
replacement"  has  been  relocated  from 
criterion  5(a)  "technical  qualifications", 
to  criterion  2  "urgency"  to  reflect  the 
weight  given  this  criterion.  Several  new 
phrases  have  been  added  to  clarify  the 
"urgency"  and  "applicant 
qualifications"  criteria.  Finally,  new 
language  has  been  added  to  §  2301.17(a) 
which  incoq>orate8  the  weighting 
adopted  by  NTIA. 

Conversion  to  Digital  Technology 

Although  not  a  part  of  the  proposed 
rules  itself,  six  of  the  seven 
organizations  commented  on  the 
statement  in  NTIA's  Notice  which 
welcomed  applications  which  will 
assist  in  planning  for  the  digital 
conversion  of  public  broadcasting 
facilities. '°  Five  of  these  six 
organizations  supported  NTIA's  interest 
in  supporting  projects  to  plan  for  digital 
conversion  of  public  broadcasting 
facilities.  NFCB  supported  the  concept 
in  general,  as  did  NPR.  which  cautioned 
that  NTIA  should  bear  in  mind  the 
program's  broader  objectives  so  that  the 
funding  of  digital  conversion  planning 
projects  promotes,  rather  than 
undermines,  the  availability  of  public 
telecommunications  services, 
particularly  in  rural  areas.  RMCPB  was 
supportive  of  NTIA's  recognition  of  the 
issue  of  conversion  to  digital 
technologies  but  suggested  that  public 
broadcasters  capable  of  practicable 
conversion  are  also  capable  of  planning 
without  PTFP  grants.  RMCPB  concluded 
that  NTIA  funds  might  better  be  devoted 
to  funding  acquisition  of  digital 
components  through  construction 
grants. 

Both  APTS  and  PBS  suggested 
changes  in  NTIA  policy  to  encourage 
digital  conversion.  APTS  expressed 
concern  that  the  number  of  applications 
for  planning  grants  for  ATV  conversion 
could  swamp  the  PTFP  funds  if  a  large 
number  of  pubUc  television  stations 
seek  planning  grants.  APTS  noted  that 


*  Comments  of  National  Public  Radio,  p.  3. 


■oSee  NPRMat  27230.  The  only  ocganization  not 
addressing  this  issue  was  NTU. 
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it  and  PBS  have  launched  efforts  to 
coordinate  public  television's  transition 
to  digital  technology.  APTS  urged  NTIA 
to  clarify  that  these  coordinated  efforts, 
such  as  reducing  the  cost  of  digital 
transition  by  pooling  engineering 
resources,  establishing  model  planning 
programs  for  diSierent  types  of  stations, 
and  consolidating  buying  power  in 
order  to  obtain  volume  discounts, 
would  be  eligible  for  PTFP  planning 
funds.  APTS  requested  that  these 
coordinated  efforts  be  afforded  a  high 
priority  in  receiving  Federal  grants. 
APTS  also  urged  that  NTIA  make  it 
clear  that  planning  for  capital 
campaigns  to  finance  the  transition  to 
ATV  at  individual  public  television 
stations  will  be  eligible  for  planning 
grants.  APTS  noted  that  for  a  nimiber  of 
stations,  the  cost  of  planning  capital 
campaigns  will  itself  be  a  significant 
drain  on  their  finances. 

PBS  addressed  two  issues  in  its 
comments  regarding  digital  conversion: 
fund  allocation  priority  and  the 
percentage  of  costs  that  may  be  funded. 
Because  digital  television  is  intended  to 
replace,  radier  than  to  supplement, 
analog  television  and  because  the  FCC 
plans  to  mandate  a  transition  to  digital 
and  abandonment  of  analog  operation, 
PBS  urged  that  NTIA  consider  the 
coordinated  planning  of  digital  facilities 
as  a  first  service  to  an  unserved  area, 
with  no  diminution  of  priority  because 
of  the  existence  of  analog  service.  PBS 
also  urged  that  such  applications  be 
considered  new  or  extended  service, 
thereby  qualifying  the  proposals  for 
75%  rather  than  only  50%  funding. 

PBS  also  suggested  that  some  aspects 
of  the  proposed  regulations  may  require 
modification  after  the  FCC  adopts  its 
digital  television  regulations.  PBS  noted 
as  an  example  that  the  FCC  may  not 
require  the  filing  of  applications  for 
digital  convOTsion  or  may  establish 
timetables  which  may  not  conform  to 
that  required  under  the  PTFP 
regulations.  NTIA  recognizes  that  the 
FCC  has  the  lead  in  establishing  policy 
regarding  television's  transition  to 
digital  technology  and  will  indeed  be 
mindful  of  FCC  requirements  for  digital 
conversion.  NTIA  will  ensure  that  the 
PTFP  regulations  do  not  restrict  public 
television's  ability  to  seek  Federal 
funding  or  FCC  authorizations  during 
the  conversion  to  digital  technology. 
NTIA  will  also  keep  an  open  mind  on 
the  use  of  ancillary  data  streams  on 
NTIA-funded  facilities. 

PBS  suggested  that  NTIA  should  be 
flexible  in  releasing  the  Federal  interest 
in  analog  equipment  that  becomes 
obsolete  because  of  the  transition  to 
digital  equipment.  PBS  further  noted 
that  a  ten-year  Federal  interest  period 


may  be  inappropriate  for  digital 
equipment,  since  the  useful  life  span  of 
this  equipment  is  as  yet  unknown.  In  a 
similar  comment,  lURTS  noted  that 
even  traditional  broadcast-grade 
products  caimot  remain  current  for  the 
duration  of  the  ten-year  Federal  interest 
period.  lURTS  commented  that  PTFP 
should  consider  reducing  the  federal 
interest  period  from  ten  years.  lURTS  is 
concerned  that  due  to  the  rapid 
advancements  in  computer  platforms 
and  operating  systems  in  today's 
market,  the  hardware  and  software  will 
be  obsolete  in  about  half  the  Federal 
interest  period  described  by  PTFP. 
lURTS  recommended  that  NTIA  expand 
its  support  of  computer-based  PC-type 
technology  in  place  of  traditional 
broadcast  products.  Specific  reference 
was  made  to  PC  based  character 
generators,  still-store  devices,  digital 
special  effects  devices,  replacement  for 
audio  carts,  digital  audio  workstations, 
etc.  With  the  development  of  PC-based 
technology,  lURTS  noted  that  these  less- 
expensive  solutions  can  reduce  station's 
costs  while  still  providing  service  to  the 
commimity.  Acknowledging  that  these 
PC-based  solutions  will  not  last  the  ten- 
year  Federal  interest  period,  lURTS 
recommended  both  a  shortening  of  the 
Federal  interest  period  and  a 
corresponding  reduction  in  the 
recommended  funding  level.  lURTS 
gave  an  example  of  a  dual  chaimel  still- 
store  normally  funded  by  PTFP  at  a 
$50,000  level  which  could  be  reduced  to 
$25,000  and  provide  many  stations  with 
digital  options  they  could  not  otherwise 
afford  or  support. 

NTIA  acknowledges  the  problem  in  a 
rapidly  changing  technical  environment 
that  some  analog  or  digital  broadcast 
equipment  may  not  have  a  useful  life  of 
ten  years.  PTFP  is  mandated  by  statute 
to  maintain  a  ten-year  Federal  interest 
period.  See  47  U.S.C.  392(g).  While  we 
appreciate  the  concerns  expressed  by 
PBS  and  lURTS,  until  such  time  as  the 
statute  is  changed,  NTIA  is  bound  to 
maintain  this  requirement.  NTIA  notes 
that  grantees  may  have  alternatives  in 
satisfying  NTIA's  Federal  interest  in 
equipment  and  calls  grantees  attention 
to  §2301. 22(g)  Transfer  of  Federal 
interest  to  different  equipment  of  the 
final  rules.  Under  this  provision,  a 
grantee  may  request  that  the  Agency 
transfer  the  remaining  Federal  interest 
in  a  piece  of  equipment  to  another  item 
of  equipment  presently  owned  or  to  be 
purdiased  by  the  grantee  with  non- 
Federal  funds.  Grantees  may  also 
dispose  of  the  equipment  at  any  time  in 
accordance  with  the  Uniform 
Administrative  Requirements  under 
OMB  Circular  A-110,  section  34  and  15 


CFR  24.32.  The  recipient  may  request 
disposition  of  the  equipment  from  the 
agency;  and,  if  the  foir  market  value  of 
the  equipment  at  the  time  of  disposition 
is  under  $5,000,  there  is  no  further 
obligation  to  the  Federal  Government. 
NtIA  apiHeciates  the  support  shown 
by  the  public  comments  for  its  interest 
in  participating  in  the  digital  conversion 
of  public  broadcasting  facilities.  We 
have  carefully  considered  the 
suggestions  for  changes  in  the  proposal 
offered  by  the  respondents,  including 
changes  to  priorities  and  funding  levels. 
We  believe  that  it  is  premature  to  make 
those  changes  at  this  time  since  so  much 
about  the  transition  to  digital 
technology  is  still  unknown.  The  FCC 
has  neither  adopted  technical  standards 
for  digital  television  nor  established  its 
digital  television  regulations.  It  has  yet 
to  set  a  timetable  for  the  transition  of 
television  facilities  from  analog  to 
digital  technology.  NTIA  will  work  with 
the  pubUc  broadcasting  community  and 
closely  monitor  the  development  and 
transition  to  digital  technologies.  As 
conditions  warrant,  NTIA  can  revise  its 
policies  towards  digital  conversion 
through  pubUcation  of  the  annual 
closing  date  notice  or  through  other 
publications.  For  the  moment,  we  will 
adopt  the  suggestion  of  RMCPB,  which 
noted  that,  despite  the  Agency's 
recognition  of  the  issue  of  digital 
conversion,  there  was  no  provision  in 


the  proposed  rules  for  addressing  the 
issue  or  welcoming  applications  to  plan 
for  conversion.  We  have  modified  the 
language  in  §  2301.4(b)(6)  Other  Cases 
within  the  Broadcast  Applications 
section  to  specifically  reference 
planning  applications  for  digital 
conversion  as  a  unique  or  innovative 
project.  NTIA  hits  been  routinely 
funding  digital  equipment  for 
replacement  which  is  compatible  with 
the  proposed  standards  for  digital 
television.  Under  Other  Cases,  NTIA 
would  also  accept  applications  for 
construction  of  digital  facilities  that 
could  be  considered  unique  or 
innovative. 

In  addition  to  the  comments  on  these 
three  major  sections,  there  were  public 
comments  on  several  other  changes  in 
the  Notice  of  Proposed  Rulemaking. 

Section  2301.2  Definitions 

APTS  expressed  concern  about  its 
perceived  change  to  the  Federal  interest 
period  to  the  useful  life  of  the 
equipment  under  the  definition 
contained  in  §  2301.2  of  the  proposed 
rule.  We  did  not  change  the  federal 
interest  period,  as  mandated  in  47 
U.S.C  392(g),  from  ten  years  to  the 
useful  life.  The  federal  interest  period 
remains  at  ten  years  and  is  primarily  a 
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financial  interest  within  which  PTFP 
must  collect  a  proportionate  share  of  the 
Federal  funds  expended  under  an  award 
if  a  grantee  ceases  to  be  a  public 
telecommunications  entity  or  the 
facilities  cease  to  be  used  for  the 
provision  of  public  telecommunications 
services.  We  intended  to  clarify  that 
Federal  Constitutional  interests,  for 
example,  the  First  Amendment's 
protections  under  the  Establishment  of 
Religion  and  the  Freedom  of  Speech 
Clauses,  and  the  Fourteenth 
Amendment's  equal  rights  protections, 
extend  for  the  useful  life  of  the  facilities. 
Even  where  a  grant  program  statute 
establishes  a  federal  interest  period,  the 
Supreme  Court  has  ruled  that  certain 
Constitutional  guarantees  remain  for  the 
useful  life  of  Federally-funded 
facilities."  We  have  inserted 
"Constitutional"  to  clarify  what  federal 
interests  extend  for  the  useful  life  of 
property. 

RMCrB  suggested  we  deHne  the  term 
"useful  life."  A  defmition  of  "useful 
life"  has  been  added  as  the  last  deHned 
term  in  §2301.2. 

Section  2301.5  Special  Consideration 

As  mandated  by  Congress  under 
§  392(f)  of  the  Act.  the  Agency  will  give 
special  consideration  to  applications 
that  foster  ownership  of.  operation  of. 
and  participation  in  public 
telecommunications  entities  by 
minorities  and  women.  This  statutory 
provision  remains  and  over  the  past 
nine  years,  the  Corporation  for  Public 
Broadcasting  has  assembled  a  report  to 
Congress  on  the  provision  of  services  to 
minority  and  diverse  audiences  by 
public  telecommunications  entities, 
which  evidences  the  continued  need  for 
these  services.  NTIA  is  particularly 
concerned  with  the  provision  of  services 
to  minorities,  women,  and  diverse 
audiences  by  public 
telecommunications  entities.  Therefore. 
NTIA  will  continue  to  evaluate  how 
well  applicants  demonstrate  significant 
diversity  in  the  ownership  of.  operation 
of.  and  participation  in  public 
telecommunications  facilities.  Special 
consideration,  therefore,  remains  as  one 
of  several  evaluation  criteria  contained 
in  the  regulation,  specifically,  at  15  CFR 
2301.17(b)(6). 

NFCB  expressed  concern  over  the 
elimination  of  the  50%  minimum 
participation  of  minorities  an/ or  women 
in  order  to  qualify  for  special 
consideration.  NFCB  argued  that  the 
elimination  of  the  50%  minimum 
requirement  may  open<ip  special 
consideration  to  such  a  degree  that  it 
becomes  useless  as  a  factor  in  evaluating 


'  Sfl«  Tihon  V  RKhardson.  403  U.S.  672  (1971). 


applications.  NTIA  does  not  believe  that 
it  is  necessary  to  establish  any 
minimum  mi  lority  or  women 
participation  requirements  for  special 
consideration  in  PTFP  evaluations  in 
order  to  carry  out  the  objectives  of  the 
statute.  Rather.  NTIA  believes  that  the 
congressional  intent  can  be  achieved  in 
a  fair  and  flexible  manner  by  taking  into 
account  all  factual  circumstances  that 
mi^tlead  to  special  consideration. 

FTFP  applies  special  consideration  to 
encourage  all  applicants  to  assist  the 
program  to  achieve  one  of  its  statutory 
purposes,  to  increase  the  amount  of 
public  telecommunications  facilities 
owned  by.  operated  by  and  participated 
in  by  minorities  and  women. 
Employment  of  minorities  or  women  is 
not  the  only  way  in  which  NTIA  may 
assess  whether  an  application  promotes 
significant  diversity  in  the  ownership 
of.  operation  of,  and  participation  in  by 
minorities  and  women.  NTLA  is  also 
interested  in  outreach  efforts,  audience 
development,  and  programming 
strategies.  One  stated  purpose  of  this 
program  is  to  respond  to  Uie 
educational,  cultural  and  related 
programming  needs  of  diverse  groups.  If 
an  applicant  can  demonstrate  to  the 
NTIA  that  its  application  is  furthering 
the  statutory  objective,  that  application 
will  be  more  highly  rated  under  the 
special  consideration  factor. 

The  language  of  this  section  has  been 
modified  to  clarify  NTLA's  policy  on 
special  consideration  and  an 
accompanying  modification  has  been 
made  in  the  Special  Consideration 
evaluation  criterion  in  §  2301.17(b)(6). 
To  the  degree  there  is  any  discrepancy 
of  interpretation,  this  final  rule  will  take 
precedence  and  is  intended  to  describe 
special  consideration  as  required  by  47 
use.  392(f). 

Section  2301.6  Amount  of  Federal 
Funding 

RMCPB  observed  that  §  2301.6(a) 
permits  100%  Federal  funding  of 
planning  grants  and  noted  that  this 
provision  is  permissive  and  not 
obligatory.  Since  NTIA  has  limited 
funds  for  the  PTFP  program.  RMCPB 
suggested  that  75%  be  the  general 
presumption  for  planning  purposes. 
NTIA  appreciates  this  suggestion  and 
notes  that  most  of  the  planning  grants 
awarded  by  PTFP  in  recent  years 
include  matching  in-kind  services  and 
funds  contributed  by  the  grantee. 
Modifying  §  2301 .6(a)  as  suggested  by 
RMCPB  would  codify  what  already  has 
become  PTFP  practice.  We  are. 
however,  mindful  that  planning  grants 
are  sometimes  the  only  resource  that 
emerging  community  groups  have  with 
which  to  initiate  the  planning  of  new 


facilities  in  unserved  areas.  We  have. 

therefore,  included  a  provision  at 

§  2301.(6)(a)(2)  that  NTIA  will  continue 

to  award  up  to  100%  of  total  project 

costs  in  cases  of  extraordinary  need.  We 

have  also  modified  the  evaluation 

criteria  with  a  new  section  at 

S  2301.17(b)(3)  to  reflect  the  need  for      ' 

applicants  to  justify  a  request  for  more 

than  75%  Federal  funding  for  planning 

projects. 

Section  2301.8  Submission  of 
Applications 

RMCPB  expressed  concern  in  a 
change  in  the  proposed  $  2301.8(d) 
which  removed  the  number  of  copies  of 
applications  required  by  NTIA  from  the 
specific  number  "2"  to  the  more  flexible 
"the  number  of  copies  specified  by  the 
Agency."  RMCPB  pointed  out  that  any 
increase  in  the  number  required  will  be 
an  added  burden  on  the  small  station 
and  community  broadcaster  applicants. 
We  note  that  under  5  CFR 
1320.5(d)(2)(iii),  an  agency  can  only 
require  an  original  plus  two  copies  of  an 
application.  Any  request  for  additional 
copies  would  have  to  be  justified  to  and 
cleared  by  the  Office  of  Management 
and  Budget.  The  flexibility  in  the 
number  of  applications  which  NTIA  can 
request  is.  therefore,  extremely  bmited. 
For  the  first  time  in  FY  1996,  NTIA 
requested  three  copies  of  an  application 
to  permit  concurrent  processing  of  the 
applications  by  NTIA  reviewers  and 
thereby  enable  issuance  of  timely 
awards. 

APTS  expressed  its  concern  about 
NTlA's  proposal  to  delete  from  the  rules 
the  specific  showings  required  of 
applicants  and  to  specify  those 
requirements  in  the  application  form  in 
the  bid  solicitation.  AFTS  indicated 
that,  while  the  deletion  of  this 
information  is  intended  to  give  NTIA 
flexibility  to  reduce  application 
burdens,  the  proposal  can  create 
uncertainty  as  to  the  showing  required 
of  applicants.  APTS  continued  that  the 
flexibility  conferred  would  also  permit 
NTIA  to  impose  additional  burdensome 
requests  without  affording  public 
broadcasters  the  opportunity  to 
comment  meaningfully. 

NTIA  appreciates  the  concerns 
expressed  by  APTS.  It  was  NTlA's 
intention  in  removing  the  specific 
requirements  from  the  Rules  to  give 
NTIA  the  flexibility  of  future  reductions 
in  requirements  on  the  application  form 
to  lessen  the  burden  on  applicants.  We 
believe  that  this  flexibility  will  be 
beneficial  to  applicants  in  several  ways. 
First,  it  will  permit  NTIA  to  lessen  the 
burden  on  applicants  during  the  FY  97 
grant  cycle  while  using  the  existing 
PTFP  application  form.  These 
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improvements  will  iachsde  m*mai 
changes  supported  by  APTS  wkick  aie 
contcuned  in  the  {MDpowd  rulaa,  mck  aa 
the  proposal  to  modify  the  nquaammaX 
that  an  applicant  repot  rkangw  is  it* 
board  structure  and  to  imifiim 
applicants  to  provide  oaly  MNBaMtiM  at 
their  application  to  the  Steli ; 
Point  of  Contact  rather  I 
copies  of  the  applicatioa.  Secoad. 
flexibility  in  theee  final  luke  will 
pennit  NTIA  to  further  I 
burden  on  applicants  < 
iiiodificati(»  of  the  PTTP  i 
form  in  1997  without  1 
promulgate  another  set  of  i 
PTFP  rules.i2  Promulgrtkm  of  a  iet  of 
PTFP  rules  is  a  lengdiy  adminkflrative 
prooees  and  one  that  caaaot  be  doaa 
every  year.  The  averip  PTFP  iwIm  ara 
in  imrce  for  a  period  of  tlueetoftve 
3rears.  Therefore,  removiaa  the  specific 
application  requir amenta  nom  the  final 
rule*  also  gives  NTIA  the  flexibility  of 
continually  making  imprtwamants  in 
leaeaning  applicant  bimlens  dvriag  the 
periods  between  formal  reviaioae  of  tke 
PTFP  rules.  NTIA  su|^Mrts  a  coaliBuiae 
dialog  with  raembms  of  the  pubMc 
telecowimimicatioaa  comaniBily  to 
improve  the  retpowiiiii 
PTFP.  PTFP  coBtinuaUy  i 
conunants  on  the  applicatioB ; 
from  thoae  who  are  i 
packet,  both  bom  appltcaaM  i 
who  chooee  not  to  sufaaHt  tm 
applicMion.i^  NTIA  will  alao 
application  guidelines  with  i 
NTlA's  National  Advisory  Paaal  of 
Public  Broadcasting  Oigmuaeilsas  at  ita 
annual  meetings. 
APTS  feh  that  NTlA's  BKBonlooiiki 


create  uncertainty  aa  to 
required  of  apphcuita 
solicitation  of  bids  is  typically 
published  with  only  a  ~ 
before  applicationa  are  due."  **  NTIA 
has  typically  published  fanaal 
annouBonnents  of  the  aooepliBoa  of 
applicationa  approodmalaly  3 
before  the  cloaing  data.  *>  We 
that  this  ia  flufficient  tima  for 
preparation  of  applicBtkaM 
major  otqectives  and  prioiiliaaaflba 
program  are  well  known  ami 


■'TIm  otfrvDt  PTFP  apptitmiem 
Octabarl.  1997.  TIm  saw  iom  wUI  b« 
public  coBOMnt  in  coBfiiBclini  ^ 
Miiagi— It  «nd  niirtpM  iirl— >  pmumtt  to  Ihi 
PaparwatkKwhiclioa  Act,  44  U.S.C  awi..  at  My. 

•>Sm  for  •Mflopl*  tiM  "SpKialNola'' M  tlM 
iMkb  iMtk  cow  of  tlw  FY  «a  Pnr  CWdMiw/br 
fmparwg  AppHeaUoim. 

**CoammmU  froni  APTS.  pi  4. 

»  For  Sacal  jmt  isas.  iIm  DapartaMt  if 
Commta  dkt  IKK  lacetra  « 
Botil  April  aa.  1986.  Sac  DapMaMM  of 
aod  Halatad  Aganciaa  ApprapalaUaaa  AM. 
PX.  104-lM.  Thia.  i«  ton.  laft  PTVP  iMi 
aaootlw  to  lariaw.  iwiliiili  aed 


in  these  final 
rulaa  PTFP  dKflbmw  a  detailed  eat  of 
to  aaiist  applicants  in  the 
1  of  applicatians,  and 
PTFP  far 
in  the  preparation 
of  appUcitiai  during  the  period  prior  to 


APTS  abo  cowsHtid  on  the 
JiiMcial  iwepoMsihiHty  reqiuTemeots 
contained  in  ff  2301.8  (g).  (h)  and  (i). 
AFTS  briiavas  limt  the  financial 
peepfaisibiHty  raquiremaBts  "cmfsrs 
viitaaUy  unfallend  discretion  (»  NTIA 
aa  to  widcb  mplicants  will  he  subject  to 
far  data,"  "the  scope  of  the 
ia  Mtoaiihingly  broad."  can  be 
"potentially  hnrdenaome"  and  contain 
"vagus  pRTvisioas".'* 

SectioM  2301.8  (g)  and  (h)  are  based 
on  the  "Dapartment  of  Coaunarce 
Financial  Aasistance  Name  Check 
Prooeduraa."  This  policy  has  been  in 
efiect  akacB  1968,  hea  served  as  a 

ipt  to  {MTotact  the  public 
not  proven  to  be 
NTIA  does  not  intend 
to  use  Aa  "laiponsibihty 

process  in  a  punitive  or 
against  potential 
As  an  agency  which 
has  been  provided  authority  to  make 
disrwtiimary  dadaions  for  the  Federal 
it  is  reasonable  for  NTIA  to 
to  determine  that 
polHttial  award  recipients  «« 
leipnneHile.  To  the  extent  possible,  the 
lagularion  is  intended  to  ensure  that 
ttiafe  are  no  matters  facing  potential 
award  recipients  that  might  significantly 
and  napftivaiy  impact  on  their  business 
honesty,  financial  integrity  and/or 
sbility  to  succaas hilly  perform  the 
proposed  gnat  activity.  We  think  that 
the  tnist  vaslad  in  NTLA  demands  that 
it  sMkaa  a  fsasonable  attempt  to  protect 
the  puUic  kslBrast  by  trying  to  ensure 
that  it  dsak  wUh  only  re^MMsible 

no  rhsfigsa  have  been 


arMck  ia  snpfoyed  dnoughout 
wefaelthat 
isdaar.  Unsstisfadory 

itiatly  meaas  that  one 
snhstantially  achieve  his  or  her 

and  obyectives.  As  proiect 
uMsLtiiiui  vary  from  one 


'.unsstisfadory 

must,  to  some  extent,  he 

datsnnined.  ft  wonld  be 

to  atlsmpt  to  prscisaly 


m 


far  all  proiects.  all 
ukI  far  all  timaa. 

BArTSkp.9-7. 


Seclkm  2301.10    Applicatioiu 
Retuking  From  Catastrophic  Damagf  or 
Eimmgency  SituationM 

APTS  and  RMCPB  commented  on 
NTlA's  additioo  of  a  phrsse  regsrding 
"comi^ste  equipment  failure"  to  this 
section  cm  applications  resuhiBg  from 
catastro^Aic  damage  or  emergency 
situstians.  RMCra  charactariaed  the 
proposal  as  being  "a  box  (^  Pandoras'*. 
AFTS  warned  that  NTIA  may 
inadvertently  create  a  loophole  in  the 
hmding  priorities  by  creetine  incontivaa 
for  applicants  to  claim  that  the 

loss  of  an  essential  pieos  of 


eqinpeaent  warrants  an  immediste  grant 
APTS  oontinued  that  unhka  a 
catastn^ihic  foss,  a  clearly  defined 
HBHrticipsled  event  the  complals  loss 
of  esssntial  equipment  lacks  any  clearly 
dafisHi^  BMnMnt.  APTS  concluded  that, 
in  Buny  cases,  the  "loss"  msy  hsva 
bean  avoided  by  a  timely  request  far 

NTIA  brieves  that  APTS  and  RMCPB 
raiae  valid  concerns,  which  am  shaved 
by  the  Agency.  NTlA's  intent  in  nuking 
this  proposal  was  to  be  able  to  quiddy 
respond  to  the  emergency  of  a  complete 
failum  of  besic  equipm«it  essontisfta  a 
ststion's  continuad  operation,  whether 
that  failure  was  caused  by  natural  or 
manmade  causes.  This  sec;tion  is  limited 
to  equipmem  essential  to  a  station's 
ccmtinued  operation.  We  do  not  believe 
this  section  would  include  most 
^xogrsm  origination  equipment  hut 
rMher  would  be  applicable  to 
equipamnt  such  as  transmitters,  toww, 
antennas,  STL's  c»^  similar  equipment 
which,  if  the  equipment  failed,  would 
resuk  in  a  cmnplete  loss  of  service  to 
the  coBUBunity.  For  example.  NTIA 
recently  received  an  enmgency  request 
from  an  af^cant  regarding  the 
strengthening  of  a  tower.  A  recent 
ei^ineoring  study  on  the  tower 
iamcated  that  the  tower  was 
dangerously  overloaded  and  in  danger 
of  imminent  collapse.  NTIA  feh  that  it 
was  both  pradmit  and  good  business 
sense  to  make  the  modest  investsMnt  ia 
strsngthemng  the  tower  on  an 
anmgency  grant  basis  rather  than 
riskiag  loss  of  service  to  a  community 
and  incur  the  greater  expense  of 
replacing  a  collapsed  totrar. 

NTIA  wiU,  thMefore,  retain  Am 
originally  proposed  language  in  this 
section  Init  will  add  clarifying  language 
in  regarding  the  nature  of  the  equipment 
ehgiUe  far  emergency  applications,  as 
well  as  language  indicating  that  aa 
si^bcant  claiming  complete  equipment 
failure  must  document  the 
orcumstaacas  of  the  equipment  faihoe 
and  demonstrate  that  the  equipment  has 
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mainlained  in  accordmoB  wddi 
•nginaering  practioa. 

Sfction^JOMl    Service  of 
ApphcaUons 

HPR  and  RMCPB  supportwl  NTIA't 
prapOMl  in  §2301.11  that  tha 
t|i|Micant'8  notification  to  tha  SPOC.  tha 
FOG  and  the  state  telecomniunicatioaa 
■ganciai  naed  only  be  a  siunmary  of  tha 
application,  rather  than  tha  full 
application  required  in  prior  PTFP 
Rulaa.  Both  organizations  cautioned, 
r,  that  if  selecting/compiling 
Biaterials  is  too  complicated,  it 
will  ha  an  added  burden  on  applicants 
iMtaarf  of  a  benefit.  RMCPB  noted  that 
tha  New  Mexico  Commission  on  Puhttc 
Broadcasting  only  needs  to  review  pages 
1  and  2  of  the  PTFP  application  form 
and  the  narrative.  NTIA's  intent  in 
propoaiiig  that  applicants  submit  a 
SMimary  of  the  application  rather  than 
the  fiili  application  to  the  SPOC  aad 
other  appropriate  agencies  waa  intended 
to  raduoe  the  paperwork  burden  on 
applicants.  We  did  not  intend  this 

'  to  be  a  burdensome  neiriaa 
the  information  suggested  by 
RMCPB  appears  to  be  reasonable 
notificatian.  In  making  notification  to 
the  appropriate  agencies,  applicanta 
ahould  make  clear  that  additional 
infarmation  regarding  their  PTFP 
application  is  available  upon  request. 
Future  application  materials  will 
provide  guidance  as  to  what  should  be 
included  in  the  summary  to  provide 
adequate  aotification  to  the  rsquisita 
aganciea  while  reducing  the  aotification 
burden  on  all  applicants. 

Section  2301 .  18    Selection  Pwcem 

NTIA  is  making  two  revisions  to  this 
section  to  clarify  internal  procedures  in 
the  selection  process  for  the  public.  At 
$  2301.18(a)  and  the  new  §2301  18(b). 
we  have  added  language  which  clarifies 
that  the  PTFP  Director  presents 
recommendations  to  the  OTIA  Associate 
Administrator  for  review  and  approval 
prior  to  their  submission  to  the  NTIA 
Administrator.  We  have  also  clarified  in 
the  new  §2301. 18(a)(4)  that  NTIA  may 
consider  in  the  selection  of  a  grant 
recipient  whether  the  applicant  has  any 
current  NTIA  grants.  This  provision 
recognizes  that  in  some  instances  the 
presence  of  a  current  NTIA  grant  is 
relevant  in  the  decision  to  make  a  new 
award  and  does  not  prohibit  the  award 
of  new  grants  to  current  grant  recipients. 

RaaUteanant  at  Exiating  Policiea 

We  are  alao  taking  this  opportunity  to 
restate  several  long-standing  PTFP 
policies  which  were  published  in  the 
preambles  of  previous  PTFP  rules  or  aa 


a  aeperato  policy  ilteniet.  The 
foUowlng  poUdM  ramata  in  eliBct: 

Evidence  of  Tax-eaampt  Stahu 

Applicanta  who  ara  eligWiia  for  a 
section  S01(cX3)  anamptkin  from  the 
IRS  or  the  aquivaiant  eMaaaptian  from 
the  Commoowoallh  of  Puatto  Rico  must 
submit  a  copy  of  llint  exao^itkm. 
Applicants  wriio  aro  ineliffbte  for 
section  S01(cX3)  •xamptioo  twt  who 
can  demonatrata  nonprofit  atalua  by 
ahowing  an  appUcable  Stata  tax 
exemption  will  ha  conaidarad  on  a  caae- 
by-case  baaia.  They  muat  sMfhndt:  (a) 
Evidence  of  their  Stata  tax-enaaipt 
aUtus;  (b)  citation  to,  and  a  copy  of,  the 
State  statutory  psoviaiona  governing  that 
exemption:  and  (c)  a  brief  statamant 


explaining  why  tkay  lack  a  aaotion 
501(c)(3)  exemption.  (Fed.  lag.  Vol.  44. 
No.  104,  p.  30609) 


Equipment  Which  Beci 
Before  the  End  of  the 
Federai  Interett 


Obeokne 


of 


In  the  CMa  of  a^vipiiMiit  arMdi 
becomea  obaolate  or  «vears  oi 
the  ten-year  period  of  Federal  Inl 
expires,  we  will  permit  the  trade-in  or 
aaie  of  the  equipment  and  applicatton  of 
the  remaining  portion  of  the  tan-yaar 
period  to  tha  new  equipment.  (Fad.  Rag. 
Vol.  44.  No.  104.  p.  30910) 

Seiedion  of  Priority 

In  preparing  tlM  narrative  portions  of 
ita  application,  each  applicant  should 
state  under  which  priority  it  daairaa 
NTIA  to  considar  its  appUcation.  In 
doing  so,  each  applicant  makea  sura  that 
ita  application  contains  sufficient 
documentation  to  juatify  its 
qualificatian  under  the  selected  priority. 
NTIA  will  than  evaluate  the  appUcation 
with  the  selected  priority  unlaas  the 
Agency  determines  that  the  priority 
selectMl  by  the  applicant  is  not 
supported  by  tha  documentation 
provided.  Each  applicant  will  be 
notified  of  any  change  in  the  priority 
under  which  its  application  is  to  be 
considered.  Such  notifications  will  be  in 
%vriting  and  will  not  be  sub^  to 
appeal.  (Fed.  Reg.  Vol.  47,  No.  228.  p. 
53653) 

Award  of  Deferred  Applications 

The  Administrator  retains  the 
discretion  to  award  grants  to  deferred 
applications  at  any  time  where  the 
Administrator  can  determine  with 
reasonable  certainty  that  the  particular 
project  is  exceptionally  meritorious  (on 
the  basis  of  the  Agency's  preliminary 
determination  of  all  other  applications 
within  the  priority)  and  that  the  Agency 
would  fund  the  project  after  completing 
the  evaluation  of  all  the  applications  in 


the  priority  (on  the  basis  of  the  Agency'g 
prior  experience  in  making  grants.) 
Under  thia  process,  the  Agency  will  be 
able  to  fund  applications  that  the 
Agency  had  damrad  in  the  prior  year 
because  of  tarhnical  problems  (such  aa 
the  inability  to  obtain  the  necessary  FOC 
authorizationa)  which  have  since  been 
eliminated.  (Fed.  Rag.  VoL  47.  No.  50. 
p.  11232.) 

Support  for  Salary  Expenses 

NTIA  ragarda  its  primary  mandate  to 
be  funding  the  acquisition  of  equipmegt 
and  only  secondarily  the  funding  of 
aalary  expanaea.  even  when  allowed  by 
law.  Moreover,  NTIA  notes  that  the 
competition  for  PTFP  funding  remains 
Intense.  To  ensure  that  PTFP  monies  an 
distributed  as  effactively  as  possible  in 
this  competitive  atmoaphere.  NTIA 
must  weigh  carefully  its  support  for  anjr 
project  cost  not  directly  involved  %vith 
thepurchase  of  eauipment. 

TnerefiDre,  NTIA  generally  will  not 
fund  salary  expenses,  including  staff 
installation  coats,  pre-application  legal 
and  engineering  fe<BS.  and  pre- 
operational expenses  of  new  entities. 
NTIA  will  sup(Mrt  such  costs  only  whan 
the  applicant  daraonatrates  that 
exceptional  need  exists  or  that 
substantially  greater  efficiency  would 
raault  from  the  uae  of  staff  installation 
instead  of  contractor  installation. 

As  regards  tha  installation  of 
transmission  equipment,  NTIA  strong 
Civors  the  use  of  either  manufacturer  or 
profiBssional  contractor  personnel  and 
conunonlv  funds  these  costs.  NTIA 
believes  that  the  value  of  transmission 
equipment  and  the  complicated  nature 
of  its  installation  require  expertise 
beyond  that  normally  found  on  station 
staffs. 

NTIA  will  rarely  support  requests  for 
assistance  for  the  installation  of  studio 
and  test  equipment,  whether  that 
installation  is  by  staff  or  by  contract 
employees.  Such  installation  is 
normally  of  minimum  difficulty,  and 
the  associated  installation  costs  should 
be  absorbed  in  the  recipient's  normal 
ofwrating  budget.  Again,  NTIA  will  take 
into  account  demonstrations  of 
exceptional  need.  (Fed.  Reg.  Vol.  56.  No. 
226. p. 59172) 

Sectarian  Activities 

Applicants  are  advised  that  on 
December  22, 1995,  NTIA  issued  a 
notice  and  an  amendment  to  the  PTFP 
regulations  in  the  Federal  Regialer  on 
its  policy  with  regard  to  sectarian 
activities.  Under  NTIA's  prior  policy, 
NTIA  funds  could  not  be  used  for  any 
sectarian  purposes.  Under  the  revised 
policy,  while  religious  activities  cannot 
be  the  essential  thrust  of  a  grant,  an 
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application  will  not  be  ineligible  where 
sectarian  activities  are  only  incidental 
or  attenuated  to  the  overall  project 
purposes  for  which  funding  is 
requested.  (60  Fed.  Reg.  66491). 

It  has  been  determined  that  this  rule 
is  not  significant  for  purposes  of 
Executive  Order  (E.O.)  12866. 

A  Regulatory  Flexibility  Analysis  is 
not  required  imder  The  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.) 
because  the  rules  were  not  required  to 
be  promulgated  as  proposed  rules  before 
issuance  as  final  rules  by  section  553  of 
the  Administrative  Procedures  Act  (5 
U.S.C  553)  or  by  any  other  law.  This 
rule  does  not  contain  policies  with 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

The  Department  has  determined  that 
these  rules  will  not  significantly  afl'ect 
the  quality  of  the  human  environment. 
Therefore,  no  draft  or  final 
Enviroiunental  Impact  Statement  has 
been  or  will  be  prepared. 
Notwithstanding  any  other  provision  of 
law,  no  personals  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these  rules 
pursuant  to  the  Paperwork  Reduction 
Act  under  OMB  Control  Nos.  0660- 
0003,  0660-0001  and  0605-0001.  The 
public  reportii^  burden  for  the 
application  requirements  vary  from  16 
hoiu^  to  200  hours  with  an  estimated 
average  of  125  hours  per  application, 
including  associated  exhibits;  the 
reporting  and  record  keeping  burden  for 
the  grant  monitoring  reports  vary  from 
1  to  24  hours  depending  on  the 
respective  requirement;  and,  the 
reporting  burden  for  the  name-check 
form  (CD-346)  is  estimated  at  15 
minutes.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Send 
comments  regarding  these  burden 
estimates,  or  any  other  aspects  of  the 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Policy  and  Coordinatima 
and  Management,  NTIA,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  and  to  the  Office  of 
Information  and  Regulatory  ASaira, 
Office  of  Management  and  Bud^M, 


Washington,  DC  20503  (Attention:  NTIA 
Desk  Officer). 

(Catalogue  of  Federal  Domestic  Assistance 
No.  11.550) 

List  of  Sobjects  in  IS  CFR  Part  2301 

Administrative  procedure.  Grant 
programs-commimications,  Reporting 
and  recordkeeping  requirements, 
Telecommunications. 
Larry  Irving, 
Administrator. 

For  the  reasons  set  out  above,  pari 
2301  of  title  15.  Code  of  Federal 
Regulations,  is  revised  to  read  as 
follows: 

PART  2301— PUBLIC 
TELECOMMUNICATIONS  FAOLITIES 
PROGRAM 


Subparti 

2301.1  Program  purposes. 

2301.2  Definitions. 

Subpart  B— Application  I 

2301.3  Applicant  eligibility. 

2301.4  Types  of  projects  and  broadcast 
priorities. 

2301.5  Special  consideration. 

2301.6  Amount  of  Federal  funding. 

2301.7  Eligible  and  ineligible  project  costs. 

2301 .8  Submission  of  applications. 

2301.9  Deferred  applications. 

2301.10  Applications  resulting  from 
catastrophic  damage  or  emei^gency 
situations. 

2301.11  Service  of  applications. 

2301.12  Federal  communications 
commission  authorizations. 

2301.13  Public  comments. 

2301.14  Supplemental  application 
inibmiation. 

2301 . 1 5  Withdrawal  of  applications. 

Subpart  C    Cwahiatton  and  Selection 
Procaaa 

2301.16  Technical  evaluation  process. 

2301.17  Evaluation  criteria  for  construction 
and  planning  applications. 

2301.18  Selection  process. 

Subpart  D— Poat^ward  Waqulrementa 

2301 . 1 9  General  conditions  attached  to  the 
Federal  award. 

2301.20  Schedules  and  reports. 

2301.21  Payment  of  Federal  hinds. 

2301.22  Protection,  acquisition,  and 
substitution  of  equipment. 


Ol  l*rO|B6la 

2301 .23    Completioa  of  projects. 
2301 .  24    Final  Federal  payment 
2301 .  25    Retention  of  records  and  annual 
status  reports. 


2301.26    Waiven. 

llhMij  47  U.S.C  380-393  and  397- 
3«Sb. 


Subpart  A— Qanaral 

12301.1  Program  Purpoaaa. 
Pursuant  to  section  390  of  the  Act, 

(The  Communications  Act  of  1934,  as 
amended),  the  purpose  of  the  Public 
Telecommunications  Facilities  Program 
(PTFP)  is  to  assist,  through  matching 
grants,  in  the  plaiming  and  construction 
of  public  telecommunications  facilities 
in  order  to  achieve  the  following 
objectives: 

(a)  Extend  delivery  of  public 
telecommunications  services  to  as  many 
citizens  in  the  United  States  as  possible 
by  the  most  efficient  and  economical 
means,  including  the  use  of  broadcast 
and  nonbroadcast  technologies; 

(b)  Increase  public 
telecommunications  services  and 
facilities  available  to,  operated  by,  and 
owned  by  minorities  and  women;  and 

(c)  Strengthen  the  capability  of 
existing  public  television  and  radio 
stations  to  provide  public 
telecommunications  services  to  the 
public. 

12301.2  DaflnMona. 

Act  means  Part  IV  of  Title  ID  of  the 
Communications  Act  of  1934,  47  U.S.C. 
390-393  and  397-399b,  as  amended. 

Administrator  means  the  Assistant 
Secretary  for  Communications  and 
Information  of  the  United  States 
Department  of  Commerce  who  is  also 
Administrator  of  the  National 
Telecommunications  and  Information 
Administration. 

Agency  means  the  National 
Telecommunications  and  Information 
Administration  of  the  United  States 
Department  of  Commerce. 

Broadcast  means  the  distribution  of 
electronic  signals  to  the  public  at  large 
using  television  (VHF  or  UHF)  or  radio 
(AM  or  FM)  technologies. 

Closing  date  means  the  date  and  time 
which  the  Administrator  sets  as  the 
deadline  for  the  receipt  of  applications 
during  a  grant  cycle. 

Construction  (as  applied  to  public 
telecommunications  facilities)  means 
acquisition  (including  acquisition  by 
lease),  installation,  and  improvement  of 
public  telecommunications  facilities 
and  preparatory  steps  incidental  to  any 
such  acquisition,  installation  or 
improvement. 

Department  means  the  United  States 
Department  of  Commerce. 

FCC  means  the  Federal 
Communications  Commissicm. 

Federal  interest  period  means  the 
period  of  time  during  which  the  Federal 
government  retains  a  reversionary 
interest  in  all  facilities  constructed  with 
Federal  grant  funds.  This  period  begins 
with  the  purchase  of  the  facilities  and 
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continues  for  ten  (10)  years  after  the 
official  completion  date  of  the  project. 
Although  OMB  Circular  A-1 10.  Mctions 
33  and  34  (58  FR  62992.  Nov.  29,  1993) 
and  15  CFR  24.31  and  24.32.  specify 
that  the  Federal  government  maintains  a 
reversionary  interest  in  the  facilities  for 
as  long  as  the  hcilities  are  needed  for 
the  originally  authorized  purpose, 
PTFP's  authorizing  statute  (47  U.S.C. 
392(g})  limits  the  reversionary  period  for 
ten  years  for  purposes  of  this  program. 
However.  Federal  Constitutional 
limitations  on  the  use  of  the  facilitiaa 
survive  for  the  useful  life  of  the  facilitiaa 
whatfaer  or  not  tkis  period  extends 
bejFQod  tke  ten-jraar  Federal  interaat 
period. 

h^iiioiities  means  Aaoarican  InrilMa. 
Alaska  NaUvea.  Asian  or  Pacific 
lakadan.  Hispaaics.  and  Blacka.  aoi  of 
Hispanic  Origin. 

Nombmadcmt  means  the  diatributtan 
of  electronic  signals  by  a  means  otbar 
than  broadcast  technologies.  Firemplea 
of  nonhroadcaat  tachnolagias  are 
Inatnsctional  Taievision  Fixed  Servioa 
(ITFS).  satellite  systems,  and  coaxial  ar 
fibar  optic  cabla. 

Nbncoiiunefciaf  educational 
bnadcast  ttatiom  or  public  broadeatt 
wtatkm  meens  a  laieviaion  or  radio 
broadcast  station  that  is  eligible  to  be 
lioanaad  by  the  rec  aa  a  nonoomaMscial 
edncatioaal  radio  or  television 
hffnMJrsat  station  and  that  is  owned 
(canttullad)  and  apanted  by  a  stale,  a 
poMttcal  or  spatial  purpoaa  subdivialan 
of  a  aiate.  public  agency  or  nonprofti 
prleate  fbundatian.  csrporation. 
inattlHtian.  or  aaaodation.  or  B%wiad 
(coattolled)  and  operated  by  a 
ipahty  and  tranaiaita  only 

1  edncelional,  cuhwid  V 


Moncommerciai  teitcommunicattotm 
mtUty  means  any  antarprlae  thet  is 
owaad  (controlliadi  and  opefeled  by  a 
alalB.  a  political  or  apedal  purpoae 
aubdi vision  of  a  alate.  a  public  agMicy, 
or  a  nonprofit  private  foundation. 
Goeporation.  iaatilMtion.  or  asaociatiaR: 
and  that  has  been  ar^ganized  primarily 
forl^  purpoae  of  diaaeminating  audio 
or  video  noncomaaardal  educational. 
CBibml  or  instmoHonal  prograaH  lo  the 
pdMic  by  meena  odMr  than  a  prioHry 
television  or  radio  broadcast  stataon. 
iadnding.  but  not  limited  to.  coaiitel 
caMa.  optical  fiber,  broedcast 
trMwIators.  rsisHias.  discs.  satelMa. 
mkxowave  or  laaar  liansmission. 

Nonprofit  (aa  applied  to  any 
fataadatica.  corpowtion.  institution,  ar 
aaaociation)  means  a  foundation, 
corporation,  institution,  or  assodatton. 
no  part  of  the  net  aamingn  of  which 
or  may  iawftdly  inure,  to  tha 


benefit  of  any  private  shareholder  or 
individual. 

Operational  cost  means  thoae 
approved  costs  inciured  in  the 
operation  of  an  entity  or  station  such  as 
overhead  labor,  material,  contracted 
services  (such  as  building  or  equipment 
maintenance),  including  capital  outlay 
and  debt  service. 

Planning  (as  applied  to  public 
telecommunications  facilities)  means 
activities  to  form  a  project  for  which 
PTFP  construction  funds  may  be 
obtained. 

Pre-openMional  costs  means  all 
Bonconstructian  coats  incurred  by  new 
public  teleconununicatiana  antitiea 
before  the  date  on  which  they  began 
pravidiag  aervioa  to  the  pahlic.  and  all 
aonconatnKtion  coats  asaociated  with 
the  expanaion  of  existing  stations  befoae 
the  dale  on  wrhich  such  expanded 
capacity  is  acdvated.  except  that  such 
coats  aball  not  include  any  portion  of 
the  salariaa  of  any  personnel  employed 
by  aa  nparting  public 
teleraaanmnicadons  entity. 

P7TF  IBS  Ml  the  Public 
TelacaaaHnioatioiu  FadlMes  ProgrMi, 
which  ia  artwiiilWaieil  by  *a  Agency. 

P7TP  fXractor  OMana  the  Agency 
aaplo)«e  who  laooraaaanda  final  action 
on  public  talamniwiiniraHons  facilitiaa 
appUcaHona  and  grants  to  Ike 
Adrainiakalor. 

Public  mtaeamununicatieBM  entity 
aiqr  anlHpiiaa  which  is  a  public 


fadUties 
for 
captioning, 
diatrihntion  of 
iMhidlng  bnt  not  hmited 


and  video  storage 
swialMW.  terminal 


aqnipoMot. 


aaabila 
mmBMinications 
laleviaioB 
aid>aidi«y 


cehia 


I  laoaivlag  aqulpmaot. 
optical  fiber 
It.  and  other 
I.  storing, 
landaoundaor 
t  that  auch  tarm  does 
not  inchide  the  buildings  to  house  such 
apparatus  (other  than  small  equipaient 
aheltan  that  «a  pait  of  aatellita  earth 
etations.  traaalBtota.  microwave 


interconnection  fiadlitias.  and  similar 
£K3liUes). 

Public  telecommunications  services 
means  noncommercial  educational  and 
cultural  radio  and  televiaian  programs, 
and  related  noncommercial 
instructional  or  informational  material 
that  may  be  transmitted  by  means  of 
electronic  communications. 

Sectarian  means  that  %vhidi  has  the 
purpose  or  function  of  advancing  or 
propagating  a  religious  belief 

State  includes  each  of  the  fifty  states, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Vii<gin  Islands.  Guam.  American  Samoa, 
and  the  Notthem  idariana  Islands. 

System  of  public  telecomnmiucations 
entities  means  any  oombination  of 
public  telecoHununications  entities 
acting  cooperatively  to  produce,  acquire 
or  distribute  propams.  or  to  undertake 
related  activities. 

Useful  life  means  the  nor 
operating  life  of  equipment 


ffMi.a 

(a)  To  apply  for  and  receive  a  PITP 
Construction  or  Plenning  Grant,  an 
applicant  must  be: 

(1)  A  public  ar  i 
educetional ' 

(2)Ai 
telecommunirahans  entity; 

(3)  A  system  of  public 
telecommuniraWana  antitiea; 

(4)  A  nonprait  immdation. 
corporation.  inatttaMon.  or  i 
orsanicad  primarily  for  educational  or 
cultural  puipoaaa  (see  alao  M  PR  66401 
(Dec.  22. 1009)1;  or 

(5)  A  state.  Used,  ar  Indian  tribal 
government  (ar  agency  thereof),  or  a 
political  or  spedal  puipoae  aubdiviaion 
of  a  state. 

(b)  An  appUcnat  whoae  prapoaai^^ 
raqulras  an  aUdHTialfan  from  dw  FCC 
must  be  aligibla  to  receive  such 
authoriiation. 

(c)  If  an  appMoant  doae  not  meat  the 
above  eligibtUty  laqalranenti,  the 
application  auy  be  mfecled  and 
returned  withoid  farther  conaidaratfon. 

(d)  An  appUoant  amy  raqueat  a 
preliminary  liHarmination  of  eligibility 
any  time  prior  to  the  doMng  data. 

ffaoi.4 


An  applicmM  aaay  file  an  application 
with  the  Agency  for  a  planninfl  or 
conatiuctian  gnoL  To  achieve  the 
objectives  set  fcrth  at  47  U.S.C  3939>). 
the  Agency  haa  davelopad  the  foUowtag 
categories.  Each  appUoation  shall  be 
identified  aa  a  kraadcaat  or 
nonbroadcaM  pntact  and  muat  ftll 
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wnthin  at  least  one  of  the  following 
categories: 

(a)  Special  applications.  hmA 
possesses  the  discretionary  authority  to 
recommend  awarding  grants  to  eligible 
nonbroadcast  applicants  whose 
proposals  are  unique  or  innovative  and 
which  address  demonstrated  and 
substantial  community  needs  (e.g., 

■  service  to  the  blind  or  deaf  and 
nonbroadcast  projects  offering 
educational  or  instructional  services). 

(b)  Broadcast  applications.  The 
Broadcast  Priorities  are  set  forth  in  order 
of  priority  for  funding. 

(1)  Priority  1 — Provision  of  Public 
Telecommunications  Facilities  for  First 
Radio  and  Television  Signals  to  a 
Geographic  Area.  Within  this  category, 
NTIA  establishes  three  subcategories: 

(i}  Priority  lA — Projects  that  include 
local  origination  capacity.  This 
subcategory  includes  the  planning  or 
construction  of  new  Gadlities  that  can 
provide  a  full  range  of  radio  and/or 
television  programs,  including  material 
that  is  loc^y  produced.  Eligible 

C'  acts  include  new  radio  or  television 
dcast  stations,  new  cable  systems, 
or  first  public  telecommtmications 
service  to  existing  caUe  systems, 

{>rovided  that  sudi'projec^  include 
ocal  origination  capacity. 

(ii)  Priority  IB — Profects  that  do  not 
include  local  origination  capacity.  This 
subcategory  includes  projects  such  as 
increases  in  tower  height  and/or  power 
of  existing  stations  and  construction  of 
translators,  cable  netwraks,  and  repeater 
transniitten  that  will  result  in  providing 
public  telecommunications  services  to 
previously  unserved  areas. 

(iii)  Priority  IC— Projects  that  provide 
first  nationally  distributed 
programming.  This  subcategory 
includes  prt^ects  that  provide  srtellite 
downlink  facilities  to  noncommercial 
radio  and  television  stations  that  would 
bring  nationally  distributed 
programming  to  a  geographic  area  for 
the  firet  time. 

(iv)  Priority  1  and  its  sidxatagCMries 
apjriy  only  to  grant  applicants  proposing 
to  plan  or  construct  new  fadlitias  to 
bring  pid)lic  telecommuhibations 
services  to  geographic  areas  that  are 
presoitly  unserved,  i.e..  areas  that  do 
not  receive  public  telecommunications 
services.  (It  should  be  noted  that 
television  and  radio  are  considered 
separately  for  the  piirposes  of 
determining  coverage.  In  reviewing 
applications  btxn  FM  stations  diat 
propoaa  to  serve,  or  that  already  serve, 
areas  covered  by  AM-daytime  only 
stations.  PTFP  will  evaliute  the  amoimt 
of  service  provided  via  the  AM-daytime 
only  station  in  detennining  whethw  the 


FM  proposal  qualifies  for  a  Priority  1  or 
Priority  2,  as  appropriate.) 

(v)  An  applicant  proposing  to  plan  or 
construct  a  facility  to  serve  a 
geographical  area  that  is  presently 
unserved  should  indicate  the  number  of 
persons  who  would  receive  a  first 
public  telecommunications  signal  as  a 
result  of  the  proposed  project. 

(2)  Priority  3— Replacement  of  Basic 
Equipment  of  Existing  Essential 
Broadcast  Stations,  (ij  Projects  eligible 
for  consideration  under  this  category 
include  the  lu^ent  replacement  of 
obsolete  or  worn  out  equipment  at 
"essential  stations"  [i.e..  existing 
broadcast  stations  that  provide  either 
the  only  public  teleconununications 
signal  or  the  only  locally  originated 
public  teleconunimications  signal  to  a 
geomiphical  area). 

(ii)  To  show  that  the  urgent 
re[^cement  of  equipment  is  necessary, 
applicants  must  provide  dociunentation 
indicating  excessive  downtime,  or  a 
hi^  incidence  of  repair  (i.e..  copies  of 
repair  records,  or  letters  documenting 
non-avaiUbility  of  parts).  Additionally, 
applicants  must  show  that  the  station  is 
the  only  public  telecommunications 
station  providing  a  signal  to  a 
geographical  area  or  ^e  only  station 
with  local  origination  capacity  in  a 
geoeraphical  area. 

(m)  The  distinction  between  Priority 
2  and  Priority  4  is  that  Priority  2  is  for 
the  urgent  replacement  of  basic 
equipment  for  essential  stations.  Where 
an  applicant  seeks  to  "improve"  basic 
equipment  in  its  station  (i.e.,  where  the 
equipment  is  not  "worn  out"),  or  where 
the  applicant  is  not  an  essential  station, 
NTIA  would  ccmsider  the  applicant's 
pn^ect  under  Priority  4. 

(3)  Priority  3 — Estmlishment  of  a  First 
Local  Oriff  nation  Capacity  in  a 
Geographical  Area,  (i)  Projects  in  tiiis 
category  include  the  planning  or 
constniction  of  facilities  to  bring  the 
first  local  origination  capacity  to  an  area 
already  receiving  public 
telecommunications  services  from 
distant  sources  through  translators, 
repeatere,  or  cable  systems. 

(ii)  Applicants  seeking  funds  to  bring 
the  first  local  origination  capacity  to  an 
area  already  receiving  some  pid>Uc 
telecommunications  sOTvices  may  do  so, 
either  by  establishing  a  new  (and 
additional)  public  telecommunications 
fKility,  or  by  adding  local  origination 
capacity  to  an  existing  facility.  A  source 
of  a  public  telecommunications  signal  is 
distant  when  the  geographical  aree  to 
which  the  source  is  brought  is  beyond 
the  grade  B  contour  of  the  origination 
facility. 

(4)  Priority  4  Improvement  (^Public 
Broadcasting  Services. 


(i)  Projects  eligible  for  consideration 
under  this  categcny  are  intended  to 
improve  the  delivery  of  public 
broadcasting  services  to  a  geographic 
area.  These  projects  include  the 
establishment  of  a  public  broadcast 
facility  to  serve  a  geographic  area 
already  receiving  public 
telecommunications  services,  projects 
for  the  replacement  of  basic  obsolete  or 
worn-out  equipment  at  existing  public 
broadcasting  facilities  and  the 
upgrading  of  existing  origination  or 
delivery  capacity  to  current  industry 
performance  standards  {e.g., 
improvements  to  signal  quality,  and 
significant  improvements  in  equipment 
flexibility  or  reliability).  As  under 
Priority  2,  applicants  seeking  to  replace 
or  improve  basic  equipment  under 
Priority  4  should  show  that  the 
replacement  of  the  equipment  is 
necessary  by  including  in  their 
applications  data  indicating  excessive 
downtime,  or  a  high  incidence  of  repair 
(such  as  documented  in  repair  records). 
Within  this  category,  NTIA  establishes 
two  sulx:ategories:  Priority  4A  and 
Priority  4B. 

(ii)  Priority  4A.  (A)  Applications  to 
replace  uigentiy  needed  equipment 
from  public  broadcasting  stations  that 
do  not  meet  the  Priority  2  criteria 
because  they  do  not  {Hovide  either  the 
only  public  telecommunications  signal 
or  the  only  locally  originated  public 
telecommunications  signal  to  a 
geographic  area.  NTIA  vrill  also 
consider  applications  that  improve  as 
well  as  replace  urgentiy  needed 
producticm-related  equipmmt  at  puUic 
radio  and  television  stati(Mis  that  do  not 
qualify  for  Priority  2  consideration  but 
that  produce,  on  a  continuing  basis, 
significant  amounts  of  programming 
distributed  nationally  to  public  radio  or 
television  stations. 

(B)  The  estaUishment  of  public 
broadcasting  facilities  to  serve  a 
geographic  area  already  rec«ving  public 
telecommunications  services.  The 
applicant  must  demonstrate  that  it  will 
address  underserved  needs  in  an  area 
which  significantiy  differentiates  its 
SOTvice  from  what  is  already  available  in 
its  service  area. 

(C)  The  acquisition  of  satellite 
downlinks  for  public  radio  stations  in 
areas  already  served  by  one  or  more  full- 
service  public  radio  stations.  The 
applicant  must  demonstrate  that  it  will 
broadcast  a  program  schedule  that  does 
not  merely  duplicate  what  is  already 
available  in  its  service  area. 

(D)  The  acquisition  of  the  necessary 
items  of  equipment  to  bring  the 
inventory  of  an  already-operating 
station  to  the  basic  level  of  equipment 
requirements  established  by  PTFP.  This 
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is  intended  to  assist  stations  that  went 
on  the  air  with  a  complement  of 
equipment  well  short  of  what  the 
Agency  considers  as  the  basic 
complement. 

(iij)  Priority  4B.  The  improvement  and 
non-urgent  replacement  of  equipment  at 
any  public  broadcasting  station. 

l5)  Priority  5  Augmentation  of 
Existing  Broadcast  Stations.  Projects  in 
this  category  would  equip  an  existing 
station  beyond  a  basic  capacity  to 
broadcast  programming  ^m  distant 
sources  and  to  originate  local 
programming. 

(i  1  Priority  5 A  Projects  to  equip 
auxiliary  studios  at  remote  locations,  or 
to  provide  mobile  origination  facilities. 
An  applicant  must  demonstrate  that 
significant  expansion  in  public 
participation  in  programming  will 
result.  This  subcategory  includes  mobile 
units,  neighborhood  production  studios, 
or  facilities  in  other  locations  within  a 
station's  service  area  that  would  malie 
participation  in  local  programming 
accessible  to  additional  segments  of  the 
population. 

Ui)  Priority  5B — Projects  to  augment 
production  capacity  beyond  basic  level 
in  order  to  provide  programming  or 
related  materials  for  other  than  local 
distribution.  This  subcategory  would 
provide  equipment  for  the  production  of 
programming  for  regional  or  national 
use.  Need  beyond  existing  capacity 
must  be  justified. 

(6)  Other  cases.  NTLA  possesses  the 
discretionary  authority  to  recommend 
awarding  grants  to  eligible  broadcast 
applicants  whose  proposals  are  so 
unique  or  innovative  that  they  do  not 
clearly  fall  within  the  Five  Priorities 
listed  in  this  section.  Innovative  projects 
submitted  under  this  category  must 
address  demonstrated  and  sub  stantial 
community  needs  or  must  address 
issues  related  to  the  conversion  of 
public  broadcasting  facilities  to 
advanced  digital  technologies. 

(c)  An  applicant  may  request  a 
preliminary  determination  of  whether  a 
proposed  project  fits  within  at  least  one 
of  the  above  listed  categories  any  time 
prior  to  the  closing  date. 

(d)  All  applications  will  be  reviewed 
after  the  closing  date,  if  an  application 
does  not  fall  within  one  of  the  listed 
categories,  it  may  be  rejected  and 
returned  without  further  consideration. 

%2^0^ Ji    SpecW  consMwaUon. 

In  accordance  with  section  392(0  of 
the  Act.  the  Agency  will  give  special 
consideration  to  applications  that  foster 
ownership  of,  operation  of,  and 
participation  in  public 
telecommunications  entities  by 
minorities  and  women.  Ownership  and 


operation  of  includes  the  holding  of 
management  and  other  positions  in  the 
entity,  especially  those  concerned  with 
programming  decisions  and  day-to-day 
operation  and  management. 
Participation  may  be  shown  by  the 
entity's  involvement  of  women  and 
minorities  in  public 
telecommunications  through  its 
programming  strategies  as  meeting  the 
needs  and  interests  of  those  groups. 
Minorities  include  American  Indians  or 
Alaska  natives:  Asian  or  Pacific 
Islanders.  Hispanics,  and  Blacks,  not  of 
Hispanic  Origin.  The  special 
consideration  element  is  provided  as 
one  of  several  evaluation  criteria 
contained  in  the  regulations  at  15  CFR 
2301.17(b)(6). 

S  2301.6    Amount  of  Federal  fundtoQ. 

(a)  Planning  grants.  The  Agency  may 
provide  up  to  one  hundred  (100) 
percent  of  the  funds  necessary  for  the 
planning  of  a  public 
telecommunications  construction 
project. 

(1)  Seventy-five  (75)  percent  Federal 
funding  will  be  the  general  presumption 
for  projects  to  plan  for  a  public 
telecommunications  construction 
project. 

(2)  A  showing  of  extraordinary  need 
[e.g.,  small  community  group  proposing 
to  initiate  new  public 
telecommunication  service)  will  be 
taken  into  consideration  as  justification 
for  grants  of  up  to  100%  of  the  total 
project  cost. 

(b)  Construction  grants.  (1)  A  Federal 
grant  for  the  construction  of  a  public 
telecommunications  facility  may  not 
exceed  seventy-five  (75)  percent  of  the 
amount  determined  by  the  Agency  to  be 
the  reasonable  and  necessary  cost  of 
such  project. 

(i)  Seventy-five  (75)  percent  Federal 
funding  will  be  the  general  presumption 
for  projects  to  activate  stations  or  to 
extend  service. 

(ii)  Fifty  (50)  percent  Federal  funding 
will  be  the  general  presumption  for  the 
replacement,  improvement  or 
augmentation  of  equipment.  A  showing 
of  extraordinary  need  (i.e.  small 
community-licensee  stations  or  a  station 
that  is  licensed  to  a  large  institution 
[e.g..  a  college  or  university] 
documenting  that  it  does  not  receive 
direct  or  in-kind  support  from  the  larger 
institution),  or  an  emergency  situation 
will  be  taken  into  consideration  as 
justification  for  grants  of  up  to  75%  of 
the  total  project  cost  for  such  proposals. 

(2)  Since  the  purpose  of  the  PTFP  is 
to  provide  financial  assistance  for  the 
acquisition  of  public 
telecommunications  facilities,  total 
project  costs  do  not  normally  include 


the  value  of  eligible  apparatus  owned  or 
acquired  by  the  applicant  prior  to  the 
closing  date.  Inclusion  of  equipment 
purchased  prior  to  the  closing  date  will 
be  considered  on  a  case-by-case  basis 
only  when  clear  and  compelling 
justifications  are  provided  to  PTFP. 
Obligating  funds — either  in  whole  or  in 
part — for  equipment  before  the  closing 
date  is  considered  ownership  or 
acquisition  of  equipment.  In  like 
manner,  accepting  title  to  donated 
equipment  prior  to  the  closing  date  is 
considered  ownership  or  acquisition  of 
equipment. 

(c)  No  part  of  the  grantee's  matching 
share  of  the  eligible  project  costs  may  be 
met  with  funds: 

(1)  Paid  by  the  Federal  government, 
except  where  the  use  of  such  funds  to 
meet  a  Federal  matching  requirement  is 
specifically  and  expressly  authorized  by 
the  relevant  Federal  statute:  or 

(2)  Supplied  to  an  applicant  by  the 
Corporation  for  Public  Broadcasting, 
except  upon  a  clear  and  compelling 
showing  of  need. 

(d)  No  funds  from  the  Federal  share 
of  the  total  project  cost  may  be  obligated 
until  the  award  period  start  date.  If  an 
applicant  or  recipient  obligates 
anticipated  Federal  Award  funds  before 
the  start  date,  the  Department  may 
refuse  to  offer  the  award  or,  if  the  award 
has  already  been  granted,  disallow  those 
costs  of  the  grant.  After  the  closing  date, 
the  applicant  may.  at  its  own  risk, 
obligate  non-Federal  matching  funds  for 
the  acquisition  of  proposed  equipment. 

f  2301.7    Eligible  and  ineligible  prelect 


(a)  Each  year  the  Agency  reviews  its 
list  of  eligible  and  ineUgible  equipment, 
supplies,  and  costs.  The  list  is 
published  in  the  Federal  Register  as 
part  of  the  solicitation  for  applications 
and  a  copy  is  provided  with  every 
application  package  for  PTFP  grants. 

(b)  All  broadcast  equipment  that  a 
grantee  acquires  under  this  program 
shall  be  of  professional  broadcast 
quality.  An  applicant  proposing  to 
utilize  nonbroadcast  technology  shall 
propose  and  purchase  equipment  that  is 
compatible  \yith  broadcast  equipment 
wherever  the  two  types  of  apparatus 
interface. 

(c)  Total  project  costs  do  not  include 
the  value  of  eligible  apparatus  owned  or 
acquired  by  the  applicant  prior  to  the 
closing  date  unless  approved  by  PTFP 
on  a  case-by-case  basis  in  writing 
pursuant  to  $  2301.6(b)(2). 

12301.8    Submiaaionofapplicattons. 

(a)  Applications  can  be  obtained  firom 
the  following  address:  Public 
Telecommunications  Facilities  Program. 
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NTIA/DOC.  14th  Street  and  Constitution 
Avenue,  NW..  Room  H-4625. 
Washington,  DC  20230. 

(b)  The  Administrator  shall  select  and 
publish  in  the  Federal  Regiater  a  closing 
date  by  which  applications  for  funding 
in  a  current  fiscal  year  are  to  be  filed. 

(c)  All  applications,  whether  mailed 
or  hand  delivered,  must  be  received  by 
the  Agency  at  the  address  listed  in  the 
annual  Federal  Register  announcement 
requesting  applications  at  or  before  5:00 
P.M.  on  the  closing  date.  Applications 
received  after  the  closing  date  shall  be 
rejected  and  returned  without  further 
consideration  (but  see  §2301.26). 

(d)  A  complete  application  must 
include  all  of  the  information  required 
by  the  Agency  application  materials  and 
must  be  submitted  in  the  number  of 
copies  specified  by  the  Agency. 

(e)  Each  copy  of  the  Agency 
application  must  contain  an  original 
signature  of  an  officer  of  the  applicant 
who  is  legally  authorized  to  sign  for  the 
applicant.  r 

(f)  Applicants  must  certify  whether 
they  are  delinquent  on  any  Federal  debt. 

(g)  Applicants  may  be  required  to 
submit  Name  Check  forms  (Form  CD- 
346)  which  may  be  used  to  ascertain 
background  information  on  key 
individuals  associated  with  potential 
grantees  as  part  of  the  application,  per 
Department  Pre- A  ward  Administrative 
Requirements  and  Policies. 

(h)  Applicant  organizations  may  also 
be  subject  to  a  responsibility 
determination  by  the  Department  which 
may  include  but  not  be  limited  to 
reviews  of  financial  and  other  business 
activities.  Responsibility  determinations 
are  intended  to  ascertain  whether 
potential  grantee  organizations  or  their 
key  personnel  have  been  involved  in  or 
are  facing  any  matters  that  might 
significantly  and  negatively  impact  on 
their  business  honesty,  financial 
integrity  and/or  ability  to  successfully 
perform  the  proposed  grant  activities. 

(i)  Unsatisfactory  performance  by  the 
applicant  under  prior  Federal  awards 
may  result  in  the  application  not  being 
funded. 

f  2301.9    Deferred  appUeadons. 

(a)  An  applicant  may  reactivate  an 
application  deferred  by  the  Agency  in  a 
prior  year  during  the  two  consecutive 
years  following  the  appUcation's  initial 
filing  with  the  Agency;  provided  the 
applicant  has  not  substantially  changed 
the  stated  purpose  of  the  application. 

(b)  To  reactivate  a  deferred 
application,  the  applicant  must  file  an 
updated  application,  whether  mailed  or 
hand  delivered,  at  or  before  5:00  P.M. 
on  the  closing  date. 


(c)  An  updated  application  must 
include  all  of  the  informaticm  required 
by  the  Agency  applicaticm  materials  and 
must  be  submitted  in  the  number  of 
copies  specified  by  the  Agency. 

(d)  Deferred  applications  that  are 
resubmitted  under  this  section  and 
contain  substantial  changes  will  be 
considered  as  new  applications. 

(e)  All  deferred  applications  may  be 
subject  to  a  determination  of  rii^bility 
during  subsequent  grant  cycles. 

12301.10    AppHcaOonareaunngtram 
CBiaairophIc  damage  or  emafganey 


(a)  An  application  may  be  filed  with 
a  request  for  a  waiver  of  the  closing 
date,  as  provided  in  §  2301.26,  when  an 
eligible  broadcast  applicant  suffers 
catastrophic  damage  to  the  basic 
equipment  essential  to  its  continued 
operaticHi  as  a  result  of  a  natural  or 
manmade  disaster,  or  as  the  result  of 
complete  equipment  failure,  and  is  in 
dire  need  of  assistance  in  funding 
replacement  of  the  damaged  equipment. 
This  section  is  limited  to  equipment 
essential  to  a  station's  continued 
operation  such  as  transmitt^^,  tower, 

'  antennas,  STL's  or  similar  equipment 
which,  if  the  equipment  failed,  would 
result  in  a  complete  loss  of  service  to 
the  community. 

(b)  The  request  for  a  waiver  must  set 
forth  the  cinnmistances  that  prompt  the 
request  and  be  accompanied  by 
appropriate  supporting  documentation. 

(c)  A  waiver  will  be  granted  only  if  it 
is  determined  that  the  applicant  either 
carried  adequate  insurance  or  had 
acceptable  self-insurance  coverage. 

(d)  Applicants  claiming  complete 
failure  of  equipment  must  docimient  the 
circumstances  of  the  equipment  failure 
and  demonstrate  that  the  equipment  has 
been  maintained  in  accordance  with 
standard  broadcast  engineering 
practices. 

(e)  Applications  filed  and  accepted 
pursuant  to  this  section  must  contain  all 
of  the  information  required  by  the 
Agency  application  materials  and  must 
be  submitted  in  the  number  of  copies 
specified  by  the  Agency. 

(f)  The  application  will  be  subject  to 
the  same  evaluation  and  selection 
process  followed  for  appUcations 
received  in  the  normal  application 
cycle,  although  the  Administrator  may 
establish  a  special  timetable  for 
evaluation  and  selection  to  permit  an 
appropriately  timely  decision. 

f2301.11    Service  of  appNcationa. 

On  or  before  the  closing  date,  all  new 
or  deferred  applicants  must  serve  a 
summary  copy  of  the  application  on  the 
foUoMring  agencies: 


(a)  In  the  case  of  an  application  for  a 
construction  grant  for  which  FCC 
authorization  is  necessary,  the 
Secretary,  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington.  DC  20554; 

(b)  The  state  telecommimications 
agency(-ies),  if  any,  having  jurisdiction 
over  the  developmem  of  broadcast  and/ 
or  nonbroadcast  telecommunications  in 
the  state(s)  and  the  community(-ies)  to 
be  served  by  the  proposed  project;  and 

(c)  The  state  office  established  to 
review  applications  under  Executive 
Order  12372, 47  FR  30959,  3  CFR,  1982 
Comp.,  p.  197,  as  amended  by  Executive 
Order  12416, 48  FR  15587,  3  CFR,  1983 
Comp.,  p.  186,  in  all  states  where 
equipment  requested  in  the  application 
will  be  located  and  where  the  state  has 
established  such  an  office  and  wishes  to 
review  these  applications. 

12301.12    Federal  Communteadona 
Commiaaion  audwrteaCona. 

(a)  Each  applicant  whose  project 
requires  FCC  authorization  must  file  an 
application  for  that  authorization  on  or 
before  the  closing  date.  NTIA 
recommends  that  its  applicants  submit 
PTFP-related  FCC  applications  to  the 
FCC  at  least  60  days  prior  to  the  PTFP 
closing  date.  The  applicant  should 
clearly  identify  itself  to  the  FCC  as  a 
PTFP  applicant. 

(b)  In  the  case  of  FCC  authorizations 
where  it  is  not  possible  or  practical  to 
submit  the  FCC  license  application  with 
the  PTFP  application,  such  as  C-band 
satellite  uplinks,  low-power  television 
stations  and  translators,  remote  pickups, 
studio-to-transmitter  links,  and  Very 
Small  Aperture  Terminals,  a  copy  of  the 
FCC  application  as  it  will  be  submitted 
to  the  FCC,  or  the  equivalent 
engineering  data,  must  be  included  in 
the  PTFP  application. 

(c)  Applications  requesting  C-band 
dovtmlinks  are  not  required  to  submit 
the  FCC  application  or  equivalent 
engineering  data  as  part  of  the  PTFP 
application.  When  such  a  project  is 
funded,  however,  grantees  will  be 
required  to  submit  evidence  of  FCC 
registration  of  the  C-band  downUnk 
prior  to  the  release  of  Federal  funds. 

(d)  Any  FCC  authorization  required 
for  the  project  must  be  in  the  name  of 
the  applicant  for  the  PTFP  grant. 

(e)  If  the  project  is  to  be  associated 
with  an  existing  station,  the  FCC 
operating  authority  for  that  station  must 
be  current  and  valid. 

(f)  For  any  project  requiring  new 
authorization(s)  from  the  FCC,  the 
applicant  must  file  a  copy  of  each  FCC 
application  and  any  amendments  with 
the  Agency. 
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(g)  If  the  applicant  fails  to  file  the 
required  FCC  application(s)  by  the 
closing  date,  or  if  the  FCC  returns, 
dismisses,  or  denies  an  application 
required  for  the  project  or  any  part 
thereof,  or  for  the  operation  of  the 
station  with  which  the  project  is  associ 
ated,  the  Agency  may  reject  and  return 
the  application. 

(h)  No  grant  will  be  awarded  until 
confirmation  has  been  received  from  the 
FCC  that  any  necessary  authorization 
will  be  issued. 

12301.13    PubNc  coiTNnanta. 

(a)  Af^er  the  closing  date,  the  Agency 
will  publish  a  list  of  all  applications 
received. 

(b)  The  applicant  shall  make  a  copy 
of  its  application  available  at  its  offices 
for  public  inspection  during  normal 
business  hours. 

(c)  A  copy  of  the  application  will  be 
available  in  the  FTFP  offices  for  public 
inspection  during  normal  business 
hours. 

(d)  Any  interested  party  may  file 
comments  with  the  Agency  supporting 
or  opposing  an  application  and  setting 
forth  the  grounds  for  support  or 
opp>o8ition.  Any  opposing  comments 
must  contain  a  certiBcation  that  a  copy 
of  the  comments  has  been  delivered  to 
the  applicant.  Comments  must  be  sent 
to  the  address  listed  in  §  2301.8(a). 

(e)  The  Agency  shall  incorporate  all 
comments  from  the  public  and  any 
replies  from  the  applicant  in  the 
applicant's  official  flle  for  consideration 
during  the  evaluation  of  the  application. 

#2301.14    Supptamental appltcatton 
infoniMllon. 

(a)  The  Agency  may  request  from  the 
applicant  any  additional  information 
that  the  Agency  deems  necessary  to 
clarify  the  application.  Applicants  must 
provide  to  the  Agency  additional 
information  that  the  Agency  requests 
within  fifteen  (15)  days  of  the  date  of 
the  Agency's  notice.  Applicants  must 
submit  a  copy  of  the  requested 
information  for  each  copy  of  the 
application  submitted  by  the  closing 
date. 

(b)  Applicants  must  immediately 
provide  to  the  Agency  information 
received  after  the  closing  date  that 
materially  affects  the  application, 
including: 

(1)  State  Single  Point  of  Contact  and 
State  Telecommunications  Agency 
comments  on  applications; 

(2)  FCC  file  numbers  and  changes  in 
the  status  of  FCC  applications  necessary 
for  the  proposed  project; 

(3)  Changes  in  the  status  of  proposed 
local  matching  funds,  including 
notification  of  the  passage  (including 


reduction  or  rejectiao)  of  a  proposed 
state  appropriation  or  receipt  (or  denial) 
of  a  proposed  substantial  matching  gift; 

(4)  Changes  that  afilsct  the  applicant's 
ehgibility  under  $  2301.3; 

(5)  Changes  in  the  status  of  proposed 
production,  participation,  or 
distribution  agreements  (if  relevant  to 
the  proposed  project); 

(6)  Changes  in  lease  or  site  rights 
agreements;  and 

(7)  Complete  foilure  of  major  items  of 
equipment  for  which  replacement  costs 
have  been  requested  or  changes  in  the 
status  of  the  need  for  the  equipment 
requested. 

(c)  Applicants  must  place  copies  of 
any  additional  information  submitted  to 
the  Agency  in  the  copy  of  the 
application  made  available  for  public 
inspection  pursuant  to  §  2301.13. 

(d)  Neither  the  Department  nor  the 
Agency  will  discuss  the  merits  of  an 
application  when  it  is  under  review. 


12301.15    WNMrMMlofi 

(a)  Applicants  may  request 
withdrawal  of  an  application  bom 
consideration  for  funding  without 
affecting  future  consideration. 
Withdrawn  applications  will  be 
returned  by  the  Agency. 

(b)  A  request  that  the  Agency  defer  an 
application  for  consideration  in  a 
subsequent  year  will  be  treated  as  a 
request  for  withdrawal. 

Subpart  C— EvahiaUon  and  SelecMon 


§2301.ie    Techntcali 

(a)  In  determining  whether  to  approve 
or  defer  a  construction  or  planning  grant 
application,  in  whole  or  in  part,  and  the 
amount  of  such  grant,  the  Agency  will 
evaluate  all  the  information  in  the 
application  file. 

(b)  PTFP  grants  are  awarded  on  the 
basis  of  a  competitive  review  process. 
The  evaluation  of  the  applications  is 
based  upon  the  evaluation  criteria 
provided  under  §2301.17. 

(c)  The  competitive  review  process 
may  include  the  following:  evaluation 
by  PTFP  staff;  technical  assessment  by 
engineers;  an  evaluation  by  outside 
reviewers,  all  of  whom  have 
demonstrated  expertise  in  either  public 
broadcasting  or  distance  learning;  and 
rating  by  a  national  advisory  panel, 
composed  of  representatives  of  major 
national  public  radio  and  television 
organizations. 

(d)  In  acting  on  applications  and 
carrying  out  other  responsibilities  under 
the  Act,  the  Agency  shall  consult  (as 
appropriate)  with  the  FCC.  the 
Corporation  for  Public  Broadcasting, 
state  telecommunications  agendss. 


public  broadcasting  agencies, 
organizations,  and  other  agencies 
administering  programs  that  may  be 
coordinated  effectively  with  Federal 
assistance  provided  under  the  Act;  and. 
the  state  office  established  to  review 
applications  under  Executive  Order 
12372.  as  amended  by  Executive  OrdOT 
12416. 

(e)  Based  upon  the  evaluation  criteria 
contained  in  §  2301.17.  the  PTFP 
program  staff  will  prepare  summary 
evaluations.  These  will  incorporate  the 
outside  reviewers'  recommendations, 
engineering  assessments,  and  program 
sta  if  evaluations. 

12301.17    EvaHialiencrtlsrlafor 
conetniction  and  plannInQ 


(a)  For  each  application  that  is  filed 
in  a  timely  manner  by  an  applicant,  is 
materially  complete,  and  proposes  an 
eligible  project,  the  Agency  will 
consider  the  evaluation  criteria  listed  in 
§  2301.17(b): 

(1)  The  criteria  in  paragraphs  (b)(1). 
Applicant  qualificbtions,  (b)(2). 
Financial  qualifications,  of  this  section 
are  qualifying  criteria.  Applications 
meeting  the  minimum  qualifications  on 
these  criteria  will  be  considered  for 
further  review. 

(2)  The  remaining  four  criteria  listed 
in  $  2301.17(b)  will  be  weighted  in  the 
evaluation  as  follows: 

(i)  Criteria  in  paragraph  (b)(3),  Project 
objectives,  and  (b)(4),  Urgency,  of  this 
section  will  be  given  the  most  weight  in 
the  evaluation. 

(ii)  The  remaining  criteria  in 
paragraph  (b)(5),  Technical/Planning 
qualifications,  and  (b)(4).  Special 
consideration,  of  this  section  will  be 
given  less  weight  and  are  listed  in 
descending  order. 

(b)  Evaluation  criteria 

(1)  Applicant  qualifications: 
Documentation  that  the  applicant  has  or 
will  have  the  ability  to  complete  the 
project,  including  having  sufficient 
qualified  personnel  to  operate  and 
maintain  the  Cacility,  and  to  provide 
services  of  professional  quaUty. 

(2)  Financial  qualifications: 
Documentation  reflecting  the 
applicant's  ability  to  provide  non- 
Federal  funds  required  for  the  project, 
including  funds  for  the  local  match  and 
funds  to  cover  any  ineligible  costs 
required  for  completion  of  the  project; 
and  to  ensure  long-term  financial 
support  for  the  continued  operation  of 
the  facility  during  the  Federal  intwest 
period. 

(3)  Project  objectives:  The  degree  to 
which  the  application  documents  that 
the  proposed  project  fulfills  the 
objectives  and  specific  requirements  of 
one  or  more  of  the  categories  set  forth 
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in  §  2301.4,  documents  the  applicant's 
ability  to  implement  the  proposed 
project  and  adequately  justify  the  need 
for  Federal  funds  in  excess  of  fifty  (50) 
percent  of  total  project  costs  (see 
§  2301.6(b)(2)).  if  requested  for 
equipment  replacement,  improvement, 
or  augmentation  projects;  and,  in  the 
case  of  planning,  adequately  justifies  the 
need  for  Federal  funds  in  excess  of 
seventy  five  (75)  percent  of  total  project 
costs  (see  §  2301.6(a)(2)),  if  requested. 

(4)  Urgency:  Dociunentation  that 
justifies  funding  the  proposed  project 
during  the  current  grant  cycle  or,  when 
appropriate,  that  the  condition  of 
existing  equipment  justifies  its  prompt 
replacement. 

(5)(i)  Technical  qualifications 
(construction  applicants  only). 
Documentation  that  the  eligible 
equipment  requested  is  necessary  to 
achieve  the  objectives  of  the  project; 
that  the  proposed  costs  reflect  the  most 
efficient  use  of  Federal  funds  in 
achieving  project  objectives;  that  the 
equipment  requested  meets  current 
industry  performance  standards  (and 
FCC  standards,  if  appropriate)  and  that 
an  evaluation  of  alternative  technologies 
has  been  completed  that  justifies  the 
selection  of  the  requested  technology 
(where  alternative  technologies  are 
possible). 

(ii)  Planning  Qualifications  (planning 
applicants  only).  E)ocumentation  of  the 
feasibility  of  the  proposed  planning 
process  and  timetable  for  achieving  the 
expected  results;  that  costs  proposed 
reflect  the  most  efficient  use  of  Federal 
funds;  that  the  applicant  has  sufficient 
qualified  staffer  consultants  to 
complete  the  planning  project  with 
professional  results;  and  that  an 
evaluation  of  alternative  technologies 
will  be  incorporated  into  the  plan,  if 
appropriate. 

(6)  Special  Consideration:  For  this 
evaluation  criterion,  applicants  should 
demonstrate  that  its  broadcast  or  non- 
broadcast  application  will  achieve 
significant  diversity  in  the  ownership 
of,  operation  of,  and  participation  in 
public  telecommunications  facilities. 
Applicants  may  demonstrate  how  their 
project  will  better  serve  the 
characteristics,  values  and  attitudes  of 
diverse  listeners  by  promoting  the 
development  of  more  effective 
programming  strategies,  conducting 
station  outreach  projects,  through 
audience  development  efforts,  and 
through  the  participation  of  minorities 
and  women  on  the  Board  of  Directors, 
and  in  other  policy  making  positions. 

(c)  The  Agency  will  provide  each 
applicant  with  guidance  in  the 
application  materials  on  the  type  of 


documentation  necessary  to  meet  each 
of  the  above  evaluation  criteria. 

S2301.18    Salaction  process. 

(a)  The  PTFP  Director  will  consider 
the  summary  evaluations  prepared  by 
program  staff,  rank  the  applications,  and 
present  recommendations  to  the  OIIA 
Associate  Administrator  for  review  and 
approval.  The  Director's 
recommendations  and  the  OTIA 
Associate  Administrator's  review  and 
approval  will  take  into  accoimt  the 
following  selection  factors: 

(1)  The  program  staff  evaluations, 
including  the  outside  reviewers. 

(2)  The  type  of  projects  and  broadcast 
priorities  set  forth  at  §  2301.4. 

(3)  Whether  the  application  is  for 
broadcast  or  a  nonbroadcast  project. 

(4)  Whether  the  applicant  has  any 
current  NTIA  grants. 

(5)  The  geographic  distribution  of  the 
proposed  grant  awards. 

(6)  The  availability  of  funds. 

(b)  Upon  approval  by  the  OTIA 
Associate  Administrator,  the  Director's 
recommendations  will  then  be 
presented  to  the  Selecting  Official,  the 
NTIA  Administrator. 

(c)  The  Administrator  makes  final 
award  selections  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfles  the  program's  stated 
purposes  set  forth  at  §  2301.1  (a)  and  (c). 

(d)  No  grant  will  be  awarded  until 
confirmation  has  been  received  frtim  the 
FCC  that  any  necessary  authorization 
will  be  issued. 

(e)  After  final  award  selections  have 
been  made,  the  Agency  will  notify  the 
applicant  of  one  of  the  following 
actions: 

(1)  Selection  of  the  application  for 
funding,  in  whole  or  in  part; 

(2)  Dkeferral  of  the  application  for 
subsequent  consideration; 

(3)  Rejection  of  the  application  with 
an  explanation  and  the  reason,  if  an 
applicant  is  not  eligible  or  if  the 
proposed  project  does  not  fall  within  at 
least  one  of  the  categories  enumerated  at 
§2301.4;  or 

(4)  Return  of  applications  that  were 
deferred  by  the  Agency  after 
consideration  during  three  grant  cycles. 

(f)  The  Agency  will  notify  the 
following  organizations  of  those 
applications  selected  for  funding: 

(1)  The  state  educational 
telecommunications  agency(ies),  if  any, 
in  any  state  any  part  of  which  lies 
within  the  service  area  of  the  applicant's 
facility; 

(2)  The  FCC;  and 

(3)  The  Corporation  for  Public 
Broadcasting  and,  as  appropriate,  other 
public  telecommunications  entities. 


Subpart  D— Post-A«vard  Requiramenta 

S2301.19    General  conditions  attached  to 
ttM  Federal  I 


(a)  During  the  project  award  period 
and  the  remainder  of  the  Federal 
interest  period,  the  grantee  must: 

(1)  Continue  to  be  an  eligible 
organization  as  described  in  §  2301.3; 

(2)  Obtain  and  continue  to  hold  any 
necessary  FCC  authorization(s); 

(3)  Use  the  Federal  funds  for  which 
the  grant  was  made  for  the  equipment 
and  other  expenditvire  items  specified  in 
the  application  for  inclusion  in  the 
project,  except  that  the  grantee  may 
substitute  other  items  where  necessary 
or  desirable  to  carry  out  the  purpose  of 
the  project  if  approved  in  advance  by 
the  Department  in  writing.  These 
changes  include  but  are  not  limited  to 
the  following: 

(i)  Costs  (including  planning  costs); 

(ii)  Essential  specifications  of  the 
equipment; 

(iii)  The  engineering  configuration  of 
the  project; 

(iv)  ELxtensions  of  the  approved  grant 
award  period;  and 

(v)  Transfers  of  a  grant  award  to  a 
successor  in  interest,  pursuant  to 
§  2301.19(c); 

(4)  Use  the  facilities  and  any  monies 
generated  through  the  use  of  the 
fecilities  primarily  for  the  provision  of 
public  telecommunications  services  and 
ensure  that  the  use  of  the  facilities  for 
other  than  public  telecommunications 
purposes  does  not  interfere  with  the 
provision  of  the  public 
telecommunications  services  for  which 
the  grant  was  made; 

(5)  Not  make  its  facilities  available  to 
any  person  for  the  broadcast  or  other 
transmission  intended  to  be  received 
directly  by  the  public,  of  any 
advertisement,  unless  such  broadcast  or 
transmission  is  expressly  and 
specifically  permitted  by  law  or 
authorized  by  the  FCC:  and 

(6)  State  when  advertising  for  bids  for 
the  purchase  of  equipment  that  the 
Federal  government  has  an  interest  in 
facilities  purchased  with  Federal  funds 
under  this  program  that  begins  with  the 
purchase  of  the  facilities  and  continues 
for  ten  (10)  years  after  the  completion  of 
the  project 

(b)  During  the  period  in  which  the 
grantee  possesses  or  uses  the  Federally 
funded  facilities,  the  grantee  may  not 
use  or  allow  the  use  of  the  Federally 
funded  equipment  for  purposes  the 
essential  thrust  of  which  are  sectarian 
for  the  useful  life  of  the  equipment  even 
when  this  extends  beyond  the  ten -year 
Federal  interest  period.  (See  NTIA's 
poUcy  on  sectarian  activities  at  60  FR 
66491,  Dec.  22, 1995.) 
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(c)  If  necessary  to  further  the  purpose 
of  the  Act,  the  Agency  may  reassign  a 
grant  to  a  successor  in  interest  or 
subsidiary  corporation  of  a  grantee  in 
cases  where  a  similar  operational  entity 
remains  in  control  of  the  grant  and  the 
original  objectives  of  the  grant  remain  in 
effect.  Each  party  must  provide,  in 
writing,  its  assent  to  the  substitution. 
Any  substituted  party  must  meet  the 
eligibility  requirements. 

12301.20    SchwIulM  and  raports. 

(a)  Within  thirty  (30)  calendar  days  of 
the  award  date  the  grantee  shall  submit 
to  the  Agency,  in  duplicate,  a 
construction  schedule  or  a  revised 
planning  timetable  that  will  include  the 
information  requested  in  the  grant  terms 
and  conditions  in  the  award  package. 

(b)  During  the  project  period  of  this 
grant,  the  grantee  shall  submit 
performance  reports,  in  duplicate,  on  a 
calendar  year  quarterly  basis  for  the 
period  ending  March  31,  June  30, 
September  30,  and  December  31,  or  any 
portions  thereof.  The  Quarterly 
Performance  Reports  should  contain  the 
following  information: 

(1)  A  comparison  of  actual 
accomplishments  during  the  reporting 
period  with  the  goals  and  dates 
established  in  the  Construction  or 
Planning  Schedule  for  that  reporting 
period; 

(2)  A  description  of  any  problems  that 
have  arisen  or  reasons  why  established 
goals  have  not  been  met; 

(3)  Actions  taken  to  remedy  any 
failures  to  meet  goals;  and 

(4)  Construction  projects  must  also 
include  a  list  of  equipment  purchased 
during  the  reporting  period  compared 
with  the  equipment  authorized.  This 
information  must  include  manufacturer, 
make  and  model  number,  brief 
description,  number  and  date  of  the 
items  purchased,  and  cost. 

S  2301 .21    PayiiMnt  of  Fadaral  fund*. 

(a)  The  Department  will  not  make  any 
payment  under  an  award,  unless  and 
until  the  recipient  complies  with  all 
relevant  requirements  imposed  by  this 
Part.  Additionally: 

(1)  The  Department  will  not  make  any 
payment  until  it  receives  confirmation 
that  the  FCC  has  granted  any  necessary 
authorization; 

(2)  The  Department  may  not  make  any 
payment  under  an  award  unless  and 
until  all  special  award  conditions  stated 
in  the  award  documents  that  condition 
the  release  of  Federal  funds  are  met;  and 

(3)  An  agreement  to  share  ownership 
of  the  grant  equipment  (e.g.,  a  joint 
venture  for  a  tower)  must  be  approved 
by  the  Agency  before  any  funds  for  the 
project  will  be  released. 


(b)  As  a  general  matter,  the  Agency 
expects  grantees  to  expend  local 
matching  funds  at  a  rate  at  least  equal 
to  the  ratio  of  the  local  match  to  the 
Federal  grant  as  stipulated  in  the  grant 
award. 

12301^    Protaetlon,  eoquisltion,  and 
•ubetltullon  of  oquipniMiL 

(a)  To  assure  that  the  Federal 
investment  in  public 
telecommunications  facilities  funded 
under  the  Act  will  continue  to  be  used 
to  provide  public  telecommunications 
services  to  the  public  during  the  Federal 
interest  period,  the  Agency  may  require 
a  grantee  to: 

(1)  Execute  and  record  a  dociunent 
establishing  that  the  Federal 
government  has  a  priority  lien  on  any 
facilities  purchased  with  funds  under 
the  Act  during  the  period  of  continuing 
Federal  interest.  The  document  shall  be 
recorded  where  liens  are  normally 
recorded  in  the  community  where  the 
facility  is  located  and  in  the  community 
where  the  grantee's  headquarters  are 
located;  and 

(2)  File  a  certiHed  copy  of  the 
recorded  lien  with  the  Administrator 
ninety  (90)  days  after  the  grant  award  is 
received. 

(b)  The  grantee  shall  maintain 
protection  against  common  hazards 
through  adequate  insurance  coverage  or 
other  equivalent  undertakings,  except 
that,  to  the  extent  the  applicant  follows 
a  different  policy  of  protection  with 
respect  to  its  other  property,  the 
applicant  may  extend  such  policy  to 
apparatus  acquired  and  installed  under 
the  project.  The  grantee  shall  purchase 
flood  insurance  (in  communities  where 
such  insurance  is  available)  if  the 
facilities  will  be  constructed  in  any  area 
that  has  been  identified  by  the  Federal 
Emergency  Management  Agency  as 
having  special  flood  hazards. 

(c)  The  grantee  shall  not  dispose  of  or 
encumber  its  title  or  other  interests  in 
the  equipment  acquired  under  this  grant 
during  the  Federal  interest  period. 

(d)  The  grantee  shall  demonstrate  that 
the  grantee  has  obtained  appropriate 
title  or  lease  satisfactory  to  protect  the 
Federal  interest  to  the  site  or  sites  on 
which  apparatus  proposed  in  the  project 
will  be  operated.  The  grantee  must  have 
the  right  to  occupy,  construct,  maintain, 
operate,  inspect,  and  remove  the  project 
equipment  without  impediment  to 
assure  the  sufficient  continuity  of 
operation  of  the  facility;  and  nothing 
must  prevent  the  Federal  government 
from  entering  the  property  and 
reclaiming  or  securing  PTFP-funded 
property. 

(e)  The  Agency  will  allow  the 
acquisition  of  faciUties  by  lease: 


however,  the  following  requirements 
apply: 

(1)  The  lease  must  be  of  benefit  to  the 
Federal  government; 

(2)  The  actual  amount  of  the  lease 
must  not  be  more  than  the  outright 
purchase  price  would  be;  and 

(3)  The  lease  agreement  must  state 
that  in  the  event  of  antici{)ated  or  actual 
termination  of  the  lease,  the  Federal 
government  has  the  right  to  transfer  and 
assign  the  leasehold  to  a  new  grantee  for 
the  duration  of  the  lease  contract. 

(f)  Transfer  of  equipment.  Where  the 
grant  equipment  is  no  longer  needed  for 
the  original  purposes  of  the  project,  the 
Department  may  transfer  the  equipment 
to  the  Federal  government  or  an  eligible 
third  party,  in  accordance  with  Office  of 
Management  and  Budget  guideUnes. 

(g)  Transfer  of  Federal  interest  to 
different  equipment.  The  Department 
may  transfer  the  Federal  interest  in 
PTFP-funded  equipment  to  other 
eligible  equipment  presently  owned  or 
to  be  purchased  by  the  grantee  with 
non-Federal  monies,  provided  the 
following  conditions  are  met: 

(1)  If  the  Federal  interest  is  to  be 
transferred  to  other  equipment  presently 
owned  or  to  be  purchased  by  a  grantee, 
the  Federal  interest  in  the  new 
equipment  must  be  at  least  equal  to  the 
Federal  interest  in  the  original 
equipment. 

(2)  Equipment  previously  funded  by 
PTFP  that  is  within  the  Federal  interest 
period  may  not  be  used  in  a  transfer 
request  as  the  designated  equipment  to 
which  the  Federal  interest  is  to  be 
transferred. 

(3)  The  same  item  can  be  used  only 
once  to  substitute  for  the  Federal 
interest.  However,  the  Federal  interest 
in  several  items  of  equipment  firom 
din^erent  grants  may  be  transferred  to  a 
single  item  if  the  request  for  all  such 
transfers  is  submitted  at  the  same  time. 

(4)  A  lien  on  equipment  transferred  to 
the  Federal  interest  may  be  required  by 
PTFP  and  must  be  recorded  in 
accordance  with  §  2301.23(b)(8).  A  copy 
of  the  lien  document  must  be  filed  with 
the  PTFP  within  sixty  (60)  days  of  the 
date  of  approval  of  the  transfer  of 
Federal  interest. 

(h)  Termination  by  buy-out.  A  grantee 
may  terminate  the  Federal  revisionary 
interest  in  a  PTFP  grant  by  buying  out 
the  Federal  interest  with  non-Federal 
monies.  Buy-outs  may  be  requested  at 
any  time. 

Subpart  E— Completion  of  Projects 

f2301^    Completion  of  projects. 

(a)  Upon  completion  of  a  planning 
project,  the  grantee  must  promptly 
provide  to  the  Agency  two  copies  of  any 
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report  or  study  conducted  in  whole  or 
in  part  with  funds  provided  under  this 
program. 

(1)  This  report  shall  meet  the  goals 
and  objectives  for  which  the  grant  is 
awarded  and  shall  follow  the  written 
instructions  and  guidance  provided  by 
the  Agency.  The  grant  award  goals  and 
objectives  are  stated  in  the  planning 
narrative  as  amended  and  are 
incorporated  by  reference  into  the 
award  agreement. 

(2)  The  Agency  shall  review  this 
report  for  the  extent  to  which  those 
goals  and  objectives  are  addressed  and 
met,  for  evidence  that  the  work 
contracted  for  under  the  grant  award 
was  in  fact  performed,  and  to  determine 
whether  the  written  instructions  and 
guidance  provided  by  the  Agency,  if 
any,  were  followed. 

(3)  If  the  Agency  determines  that  the 
report  fails  to  address  or  meet  any  grant 
award  goals  or  objectives,  or  if  there  is 
no  evidence  that  the  work  contracted  for 
was  in  fact  performed,  or  if  this  report 
clearly  indicates  that  the  written 
instructions  and  guidance  provided  by 
the  Agency,  if  any,  were  disregarded, 
then  the  Agency  may  pursue  remedial 
action. 

(4)  An  unacceptable  final  report  may 
result  in  the  disallowance  of  claimed 
costs  and  the  establishment  of  an 
account  receivable  by  the  Department. 

(b)  Upon  completion  of  a  construction 
project,  the  grantee  must: 

(1)  Certify  that  the  grantee  has 
acquired,  installed,  and  begun  operating 
the  project  equipment  in  accordance 
with  the  project  as  approved  by  the 
Agency,  and  has  complied  with  all 
terms  and  conditions  of  the  grant  as 
specified  in  the  Grant  Award  document; 

(2)  Certify  that  the  grantee  has 
obtained  any  necessary  FCC 
authorizations  to  operate  the  project 
apparatus  following  the  acquisition  and 
installation  of  the  apparatus  and 
document  the  same; 

(3)  Certify  and  document  that  the 
facilities  have  been  acquired,  that  they 
are  in  operating  order,  and  that  the 
grantee  is  using  the  facilities  to  provide 
public  telecommunications  services  in 


accordance  with  the  project  as  approved 
by  the  Agency; 

(4)  Certify  that  the  grantee  has 
obtained  adequate  insurance  to  protect 
the  Federal  interest  in  the  project  in  the 
event  of  loss  through  casualty; 

(5)  Certify,  if  not  previously  provided, 
that  the  grantee  has  acquired  all 
necessary  leases  or  other  site  rights 
required  for  the  project; 

l6)  Certify,  if  appropriate,  that  the 
grantee  has  qualified  for  receipt  of  funds 
from  the  Corporation  for  Public 
Broadcasting; 

(7)  Provide  a  complete  and  accurate 
final  inventory  of  equipment  acquired 
under  the  project  and  a  final  accounting 
of  all  project  expenditures,  including 
non-equipment  costs  (e.g.,  installation 
costs);  and 

(8)  Execute  and  record  a  final  priority 
lien,  if  required  by  PTFP,  reflecting  the 
completed  project  and  assuring  the 
Federal  government's  reversionary 
interest  in  all  equipment  purchased 
under  the  grant  project  for  the  duration 
of  the  Federal  interest  period. 

(c)  When  an  applicant  completes  a 
construction  project,  the  Agency  will 
assign  a  completion  date  that  the 
Agency  will  use  to  calculate  the 
termination  date  of  the  Federal  interest 
period.  The  completion  date  will 
usually  be  the  date  on  which  the  project 
period  expires  unless  the  grantee 
certifies  in  writing  prior  to  the  project 
period  expiration  date  that  the  project  is 
complete  and  in  accord  with  the  terms 
and  conditions  of  the  grant,  as  required 
under  §  2301.23(b)(1).  If  the  PTFP 
Director  determines  that  the  grantee 
improperly  certified  the  project  to  be 
complete,  the  PTFP  Director  will  amend 
the  completion  date  accordingly. 

§2301.24    Final  Federal  payment 

If  the  total  allowable,  allocable,  and 
reasonable  costs  incurred  in  completing 
the  planning  or  construction  project  are 
less  than  the  total  project  award 
amount,  the  Agency  shall  reduce  the 
amount  of  the  final  Federal  share  on  a 
pro  rata  basis.  If,  however,  the  actual 
costs  incurred  in  completing  the  project 
are  more  than  the  estimated  total  project 
costs,  in  no  case  will  the  final  Federal 
funds  paid  exceed  the  grant  award. 


§2301.25    Retention  of  records  and  annual 
status  reports. 

(a)  All  grantees  shall  keep  intact  and 
accessible  all  records  specified  in  Office 
of  Management  and  Budget  Circular  A- 
110  (for  educational  institutions, 
hospitals,  and  nonprofit  organizations), 
or  15  CFR  part  24  (for  State  and  Local 
Governments). 

(b)  Recipients  of  construction  grants: 

(1)  Are  required  to  submit  an  Annual 
Status  Report  for  each  grant  project  that 
is  in  the  Federal  interest  period.  The 
Reports  are  due  no  later  than  April  1  in 
each  year  of  the  Federal  interest  period. 
Information  about  what  is  to  be 
included  in  the  Annual  Status  Report  is 
supplied  to  grant  recipients  at  the  time 
grants  are  closed  out. 

(2)  Shall  retain  an  inventory  of  the 
equipment  for  the  duration  of  the  ten- 
year  Federal  interest  period  and  shall 
mark  project  apparatus  in  a  permanent 
manner  to  assure  easy  and  accurate 
identification  and  reference  to  inventory 
records.  The  marking  shall  include  the 
PTFP  grant  number  and  an  inventory 
number  assigned  by  the  grantee. 

(3)  May  also  be  required  to  take 
whatever  steps  may  be  necessary  to 
ensure  that  the  Federal  government's 
reversionary  interest  continues  to  be 
protected  for  the  10-year  period  by 
recording,  when  and  where  required,  a 
lien  continuation  statement  and 
reporting  that  fact  in  the  Annual  Status 
Report. 

Sut>part  F— Waivers 
§2301^    Waivers. 

It  is  the  general  intent  of  NTIA  not  to 
waive  any  of  its  regulations.  However, 
under  extraordinary  circumstances  and 
when  it  is  in  the  best  interests  of  the 
Federal  government,  NTIA,  upon  its 
own  initiative  or  when  requested,  may 
waive  the  regulations  adopted  pursuant 
to  section  392(e)  of  the  Act.  Waivers 
may  only  be  granted  for  regulatory 
requirements  that  are  discretionary. 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Dockat  No.  960205021 -«30»-0a] 

RIN0660-ZA01 

PuMIc  Talacommunications  Facllitias 
Program:  Closing  Data 

AGENCY:  National  Telecommunications 

and  Information  Administration  (NTIA), 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  Subject  to  the  authority  of 
Title  ni  of  the  Department  of  Commerce. 
Justice  and  State,  the  Judiciary  and 
Related  Agencies  Appropriations  Act, 
(set  out  in  Division  A,  Title  1  of  the 
Omnibus  Consolidated  Appropriations 
Act.  1997.  Pub.  L.  104-208),  the 
National  Telecommunications  and 
Information  Administration  (NTIA). 
U.S.  Department  of  Commerce, 
announces  that  applications  are 
available  for  planning  and  construction 
grants  for  public  telecommunications 
facilities  under  the  Public 
Telecommunications  Facilities  Program 
(PTFP). 

Applicants  for  matching  grants  under 
the  PTFP  must  file  their  applications  on 
or  before  Wednesday.  February  12, 
1997.  NTIA  anticipates  making  grant 
awards  by  September  30.  1997.  NTIA 
shall  not  be  liable  for  any  proposal 
preparation  costs. 

Approximately  $15.25  million  is 
available  for  FY  1997  for  PTFP  grants 
pursuant  to  Pub.  L.  104-208  the 
"Department  of  Commerce  and  Related 
Agencies  Appropriations  Act  of  1997." 
The  amount  of  a  grant  award  by  NTIA 
will  vary,  depending  on  the  approved 
project.  For  Fiscal  year  1996.  NTIA 
awarded  $13.4  million  in  funds  to  96 
projects.  The  awards  ranged  from  $3,592 
to  $791,727. 

The  applicable  Rules  for  the  PTFP 
were  published  on  November  8.  1996. 
These  rules.  15  CFR  Part  2301  et  seq. 
will  be  in  effect  for  FY  1997  PTFP 
applications.  Copies  of  these  new  Rules 
will  be  distributed  as  part  of  the  PTFP 
Application  Kit  and  applicants  are 
cautioned  not  to  use  older  versions  of 
the  PTFP  Rules  which  they  may  have  on 
hand.  Parties  interested  in  applying  for 
financial  assistance  should  refer  to  these 
rules  and  to  the  authorizing  legislation 
(47  U.S.C.  §§390-393.  397-399b)  for 
additional  information  on  the  program's 
goals  and  objectives,  eligibility  criteria, 
evaluation  criteria,  and  other 
requirements. 

DATES:  Pursuant  to  15  CFR  §  2301.8(b), 
the  Administrator  of  NTIA  hereby 


establishes  the  closing  date  for  the  filing 
of  applications  for  grants  under  the 
PTFP.  The  closing  date  selected  for  the 
submission  of  applications  for  1997  is 
Wednesday,  February  12, 1997. 
Applications  delivered  by  mail  or  by 
hand  must  be  received  at  the  address 
referenced  below  by  5  p.m.  on  or  before 
Wednesday.  February  12, 1997. 
Applicants  whose  applications  are  not 
received  by  the  deadline  are  hereby 
noticed  that  their  applications  will  not 
be  considered  in  the  current  grant  cycle 
and  will  be  returned  to  the  applicant. 
See  15  CFR  §  2301.8(c):  but  see  also 
§  2301.26.  NTIA  will  also  return  any 
application  which  is  substantially 
incomplete,  or  when  the  Agency  finds 
that  either  the  applicant  or  project  is 
ineligible  for  funding  under  15  CFR 
§  2301.3  and  §  2301.4.  The  Agency  will 
inform  the  applicant  the  reason  for  the 
return  of  any  application. 
ADDRESSES:  To  obtain  an  application 
package,  submit  completed 
applications,  or  send  any  other 
correspondence,  write  to:  Office  of 
Telecommunications  and  Information 
Applications,  NTIA/DOC,  14th  Street 
and  Constitution  Ave.,  NW,  Room  H- 
4625,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  R.  Connors,  Director,  Public 
Broadcasting  Division,  telephone:  (202) 
482-5802;  fax:  (202)  482-2156. 
Information  about  the  PTFP  can  also  be 
obtained  electronically  via  Internet 
(send  inquiries  to  http:// 
www.ntia.doc.gov)  or  through  the  NTIA 
BBS  at  (202)  482-1199  (set  computer 
modems  for  8  stop  bits,  0  polarity). 

SUPPI.EMENTARY  INFORMATION: 

I.  Application  Forms  and  Regulations 

To  apply  for  a  PTFP  grant,  an 
applicant  must  file  an  original  and  two 
copies  of  a  timely  and  complete 
application  on  a  current  form  approved 
by  the  Agency.  The  current  application 
form  will  be  provided  to  applicants  as 
part  of  the  application  package.  This 
form  expires  on  October  31,  1997,  and 
no  previous  versions  of  the  form  may  be 
used.  (In  accordance  with  the 
Paperwork  Reduction  Act,  the  current 
application  form  has  been  cleared  under 
OMB  control  no.  0660-0003.) 
Applications  submitted  by  facsimile  or 
electronic  means  are  not  acceptable. 

All  persons  and  organizations  on  the 
PTFP's  mailing  list  will  be  sent  a  copy 
of  the  current  application  form  and  the 
Final  Rules.  Those  not  on  the  mailing 
list  may  obtain  copies  by  contacting  the 
PTFP  at  the  address  or  telephone,  fax, 
computer  bulletin  board,  or  Internet 
numbers  noted  above.  Prospective 
applicants  should  read  the  Final  Rules 


carefully  before  submitting  applications. 
Applicants  whose  applications  were 
deferred  in  FY  1996  will  be  mailed 
pertinent  PTFP  materials  and 
instructions  for  requesting  reactivation 
of  their  applications. 

Applicants  should  note  that  they  must 
comply  with  the  provisions  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federaf  Programs."  The 
Executive  Order  requires  applicants  for 
financial  assistance  under  this  program 
to  file  a  copy  of  their  application  with 
the  Single  Points  of  Contact  (SPOC)  of 
all  states  relevant  to  the  project. 
Applicants  are  required  to  provide  a 
copy  of  their  completed  application  to 
the  appropriate  SPOC  on  or  before 
February  12,  1997.  Applicants  are 
encouraged  to  contact  the  appropriate 
SPOC  well  before  the  PTFP  closing  date. 

NTIA  requires  that  all  applicants 
whose  proposed  projects  need 
authorization  from  the  Federal 
Communications  Commission  (FCC) 
tender  an  application  to  the  FCC  for 
such  authority  on  or  before  February  12, 
1997.  (An  application  is  tendered  to  the 
FCC  when  it  has  been  received  by  the 
Secretary  of  the  FCC.)  However, 
applicants  are  urged  to  submit  it  with  as 
much  lead  time  before  the  PTFP  closing 
date  as  possible.  The  greater  the  lead 
time,  the  better  the  chance  the  FCC 
application  will  be  processed  to 
coincide  with  NTlA's  grant  cycle.  NTIA 
will  return  the  application  of  any 
applicant  that  fails  to  tender  an 
application  to  the  FCC  for  any  necessary 
authority  on  or  before  February  12, 
1997. 

Indirect  costs  for  construction 
applications  are  not  supported  by  this 
program.  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  a  planning 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

(1)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26.  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 
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(2)  Drug  Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Government-wide  Requirements  for 
Ihug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(3)  Anti -lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applicants/lndders  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  aniected  programs, 
wfaidbever  is  ereater;  and 

(4)  Anti-lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  sidnnit 
an  SF-IXL,  "Disclosure  of  Lobbying 
Activities,"  as  required  imder  15  CFR 
Part  28,  Appendix  B. 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  grant 
award  to  submit,  if  applicable,  a 
completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LiX,  "Disclosure  of 
LoU>ying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Department.  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
submitted  to  the  Department  in 
accordance  with  the  instructions 
contained  in  the  award  document. 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
assistance  awards.  In  addition, 
unsatisfactory  performance  by  the 
applicant  under  prior  Federal  awards 
may  result  in  the  application  not  being 
considered  for  funding. 

If  applicants  incur  any  costs  prior  to 
an  awaid  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 


assurance  that  they  have  received,  there 
is  no  obligation  on  the  part  of  the 
Depar^nent  to  cover  preaward  costs. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  d^ 
until  either:  (1)  the  delinquent  account 
^is  paid  in  full;  (2)  a  negotiated 
repayment  schedule  is  established  and 
at  least  one  {layment  is  received,  or  (3) 
other  arrangements  satisfactory  to  the 
Department  are  made. 

Applicants  are  reminded  that  a  blse 
statement  on  the  application  may  be 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Special  Note:  NTIA  has  estaUisbed  a 
policy  which  is  intended  to  encourage 
staticMis  to  increase  from  25%  to  50% 
the  matching  percentage  for  those 
proposals  that  call  for  equipment 
r^lacement,  improvement,  or 
augmentation  (PTFP  Policy  Statement, 
(56  FR  59168  (1991))).  The  presumption 
of  50%  funding  will  be  the  general  rule 
for  the  replacement,  improvement  or 
Migmentation  of  equipment.  Exceptions 
to  this  general  policy  direction  are  as 
foUows:  small  community-licensee 
stations  will  not  be  subjected  to  this 
policy.  The  same  is  true  of  a  station  that 
is  licensed  to  a  large  institution  (e.g.,  a 
college  or  university)  documenting  tiut 
it  does  not  receive  direct  or  in-kind 
8«u»port  from  the  lai^r  institution.  Also, 
a  showing  of  extraordimry  need  or  an 
emergency  situation  will  be  taken  into 
consideration  as  justificationfor  grants 
of  up  to  75%  of  die  project  cost  for  such 
proposals. 

A  point  of  clarification  is  in  order 
NTIA  expects  to  continue  funding 
pco|ects  to  activate  stations  or  to  extend 
service  at  up  to  75%  of  the  total  project 
cost.  NTIA  will  do  this  because 
applicants  pn^wsiag  to  provide  first 
servtoe  to  a  geograpUc  area  ordinarily 
incar  considenA>le  costs  that  are  not 
eligible  for  NTIA  fuiKiing.  The  applicant 
must  cover  the  ineligible  costs  including 
those  for  constructioo  or  renovation  of 
buildings  and  other  similar  expenses. 

Since  NTL\  has  limited  funds  for  the 
PTFP  pro-am,  the  PTFP  Final  Rules 
published  Nevmnber  8. 1996  modifies 
NllA's  policy  regarding  the  funding  of 
planning  applications.  Our  policy  now 
includes  the  genwal  presumption  to 
fund  planning  projects  at  no  more  than 
75%  of  the  project  costs.  NTIA  notes 
that  most  of  the  planning  grants 
awarded  by  PTFP  in  recent  years 
include  matching  in-kind  services  and 
funds  ccxitributed  by  the  grantee.  The 
new  NTIA  policy  therefore  codifies 
what  already  has  become  PTFP  practice. 
NTIA.  however,  is  mindful  that 


planning  grants  are  sometimes  the  only 
resource  that  emerging  community 
groups  have  with  which  to  initiate  the 
planning  of  new  facilities  in  unserved 
areas.  We  therefore  will  continue  to 
award  up  to  100%  of  total  project  costs 
in  cases  of  extraordinary  need. 

We  wish  to  take  this  opportunity  to 
restate  the  policy  publishe(Un  the 
November  22, 1991,  PTFP  Policy 
Statement  (56  FR  59168  (1991)), 
regarding  applicants'  use  of  funds  from 
the  Corporation  for  Public  Broadcasting 
(CPB)  to  meet  the  local  match 
requirements  of  the  PTFP  grant.  NTIA 
continues  to  believe  that  the  policies 
and  purposes  imderlying  the  PTFP 
requirements  could  be  significantly 
frustrated  if  applicants  routinely  relied 
upon  another  Federally  supported  grant 
program  for  local  matching  funds. 
Accordingly,  NTIA  has  limited  the  use 
of  CPB  funds  for  the  non-Federal  share 
of  PTFP  projects  to  circumstances  of 
"clear  and  compelling  need"  (IS  CFR 
§  2301.6(c)(2)).  NTIA  inleads  to 
maintain  that  standard  and  to  apply  it 
on  a  case-by-case  basis. 

The  November  22, 1991,  PTFP  Pi^cy 
Statement  (56  FR  59168  (1991))  also 
discussed  ^number  of  issues  of 
particular  relevance  to  applicants 
proposing  nonbroadcast  educational 
and  instructicmal  projects  and  potential 
improvement  of  noi^xtiadcast  facilities. 
These  policies  remain  in  ^foct  and  will 
be  distributed  to  all  PTFP  appUcants  as 
p«t  of  the  Guidelines  for  preparing  FY 
1997  PTFP  applications. 

n.  EligiMe  and  Ineligibb  Costs 

Eligible  equipment  for  tike  1997  grant 
round  includes  apparatus  necessary  for 
the  production,  interconnection, 
captioning,  broadcast,  or  other 
distribution  of  programming,  including 
but  not  limited  to  studio  equifMnent; 
audio  and  video  storage,  processing,  and 
switching  equipment:  terminal 
equipment;  towers,  antenaas, 
transmitters,  remote  control  equipment, 
transmission  Une,  translators, 
microwave  equipment,  mobile 
equipment,  satelhte  commiinicatioos 
equipmmt,  instructional  kslevisioo 
fixed  so-vioe  equi(Knent,  sikisidiary 
commimications  authorization 
transmitting  and  receiving  equipment, 
cable  television  equipment,  and  optical 
fiber  communications  equipm«it. 

NTIA  recognizes  that  digital 
technology  will  be  an  imporfeant  means 
for  the  more  efficient  creatton  and 
distribution  of  programming  in  the 
future.  Conaequently,  publ^ 
broadcasters  seeking  to  replace, 
upgrade,  and  buy  new  equipment  that 
employs  digital  technology  will  be 
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permitted,  when  appropriate,  to  use 
PTFP  funds  for  such  purposes. 

The  following  list  provides 
clarification  regarding  several 
equipment  and  other  cost  areas  that  will 
be  helpful  in  preparing  applications. 
NTIA  also  reserves  the  right  to  eliminate 
any  costs,  whether  specified  here  or  not. 
that  it  det^anines  are  not  appropriate 
prior  to  the  awarding  of  a  grant. 

A.  Equipment  and  Supplies 

(1)  Buildings  and  Modifications  to 
Buildings,  (a)  Eligible:  Small  equipment 
shelters  that  are  part  of  satellite  earth 
stations,  translators,  microwave 
intercoruiection  facilities,  and  similar 
facilities,  (b)  Ineligible:  Purchase  or 
lease  of  buildings  and  modiflcations  to 
buildings,  including  the  renovation  of 
space  for  studios  intended  to  house 
eligible  equipment;  costs  associated 
with  removing  old  equipment. 

(2)  Land  and  Land  Improvements,  (a) 
Eligible:  Site  preparation  necessary  to 
construct  towers  and  guy  anchors  for 
transmission  and  interconnection 
equipment,  (b)  Ineligible:  Purchase  or 
lease  of  land. 

(3)  Moving  Costs,  (a)  Ineligible: 
Moving  costs  required  by  relocation  of 
any  facilities,  (b)  Eligible:  Shipping  and 
delivery  charges  for  equipment  acquired 
within  the  award. 

(4)  Reception  Equipment,  (a)  Eligible: 
Fixed  frequency  demodulator,  as 
required  by  good  engineering  practice 
for  monitoring  the  off-air  transmission 
of  signals:  subcarrier  demodulator 
telemetry  transmitters  and  receivers; 
satellite  receivers;  and  subcarrier 
decoders  for  the  handicapped,  (b) 
Ineligible:  Consumer-type  TV  sets  and 
FM  receivers. 

(5)  Tower  Modifications,  (a)  Eligible: 
Strengthening  or  modifying  a 
commercial  entity's  tower  to 
accommodate  a  public  broadcasting 
entity  (structural  modifications  on 
towers  and/or  antenna  changes  must 
meet  EIA  (Electronic  Industries 
Association)  and  any  required  local 
standards),  (b)  Ineligible:  Modifying  or 
strengthening  the  applicant's  tower  to 
accommodate  a  commercial  entity. 

(6)  Production  and  Control  Room 
Equipment,  (a)  Eligible:  Standard 
production  studio  and  control  room 
equipment  for  TV  or  radio  program 
production,  (b)  Ineligible:  Consumer- 
type  mixers,  tape  recorders,  turntables, 
CD  players,  etc;  ancillary  production 
devices  such  as  stopwatches  and  stop- 
clocks,  building  lights,  sound  effects, 
scenery  and  props,  cycloramas,  sound 
insulation  devices  and  materials, 
draperies  and  related  equipment  for 
production  use,  film  and  still 


photography  processing,  film  sound 
synchronization  editing. 

(7)  Video  Equipment,  (a)  Eligible: 
Videotape  editing  and  processing 
equipment  that  conforms  to  broadcast- 
standard  quality  equipment  for  field 
recording  and  production  editing,  (b) 
Ineligible:  Consumer  level  videotape      ^ 
recording  formats  not  accepted  in  the 
industry  as  broadcast-standard  quality. 

(8)  Furniture  and  Office  Equipment, 
(a)  Eligible:  Consoles  required  to  mount 
equipment  such  as  audio  consoles  and 
video  switchers,  (b)  Ineligible:  Such 
items  as  office  furniture,  office 
equipment,  studio  clocks  and  systems, 
blackboards,  office  intercoms, 
equipment  inventory  labels  and  label- 
makers,  word  processors,  telephone 
systems,  and  printing  and  duplication 
equipment. 

(9)  Expendable  Items  and  Spare  Parts, 
(a)  Eligible:  A  transmitter  spare  parts  kit 
and  one  set  of  final  and  driver  tubes  for 
a  transmitter  awarded  in  the  grant:  a 
spare  parts  kit  for  video  taf>e  recorders 
awarded  in  the  grant,  (b)  Ineligible: 
Spare  lenses,  spare  circuit  components, 
spare  parts  kits  for  studio  equipment, 
except  as  noted  above;  recording  tape, 
film,  reels,  cartridge  tapes,  records, 
compact  discs,  and  record  or  tape 
cleaning  equipment;  art  and  graphics 
supplies;  maintenance  supplies, 
including  replacement  final  and  driver 
tubes  normally  considered  in  the 
industry  as  normal  maintenance-budget- 
provided  items  and  similar  items. 

(10)  Backup  Equipment,  (a)  Eligible: 
Hot  standby  or  backup  microwave  for 
the  main  studio-to-transmitter  link  only; 
a  backup  or  spare  exciter  for  a  television 
transmitter,  as  required  by  good 
engineering  practice,  (b)  Ineligible: 
Redundant  equipment,  such  as  spare 
transmitters,  or  costs  associated  with 
them,  as  well  as  backup  microwave 
equipment  (except  as  noted  above). 

(11)  Electric  Power,  (a)  Eligible: 
Generally,  all  primary  power  costs  from 
the  output  of  the  main  power  meter 
panel;  regulators  and  surge  protectors, 
as  required  by  good  engineering 
practice,  to  stabilize  transmitter  RF 
output.  Where  primary  power  is  not 
available  or  is  unusable  for  broadcast, 
then  PTFP  may  provide  funding  for 
those  devices  ncieded  to  power  the 
facility  if  the  need  for  that  equipment  is 
fully  documented  in  the  application,  (b) 
Ineligible:  Costs  of  installing  primary 
power  to  the  facility,  including 
transformers,  power  lines,  gasoline  or 
diesel  powered  generators,  and  related 
equipment. 

(12)  Test  and  Maintenance 
Equipment,  (a)  Eligible:  Required  test 
equipment,  as  indicated  by  good 
engineering  practice  for  the 


maintenance  of  the  project  equipment, 
(b)  Ineligible:  Maintenance  equipment 
such  as  hand  and  power  tools,  storage 
cabinets,  and  maintenance  s^vices. 

(13)  Air  Conditioning  and  Ventilation, 
(a)  Eligible:  The  costs  to  provide 
ventilation  of  eligible  project 
equipment,  such  as  ducting  for 
transmitters,  as  required  by  good 
engineering  practice.  Transmitter  air 
conditioning  can  be  applied  for  and  will 
be  supported  if  the  need  is  well- 
documented  in  the  application,  (b) 
Ineligible:  Unless  exceptionally  well- 
documented,  air  conditioning  for 
transmitters,  control  rooms,  or 
equipment  rooms,  studios,  mobile  units, 
and  other  operational  rooms  and  offices. 

(14)  Remote  Vans,  (a)  Eligible:  Items 
to  equip  a  remote  van  for  audio/ video 
production,  (b)  Inehgible:  All  vehicles. 

B.  Other  Costs 

(1)  Construction  Applications:  NTIA 
generally  will  not  fund  salary  expenses, 
including  sta^  installation  costs,  and 
pre-application  4egal  and  engineering 
fees.  Certain  "pre-operational  expenses" 
are  eligible  for  funding.  (See  15  CFR 

S  2301.2.)  Despite  this  provision.  NTIA 
regards  its  primary  mandate  to  be 
funding  the  acquisition  of  equipment 
and  only  secondarily  funding  of 
salaries.  A  discussion  of  this  issue 
appears  in  the  PTFP  Final  Rules  under 
the  heading  Support  for  Salary  Expenses 
in  the  introductory  section  of  the 
docimient. 

(2)  Planning  Applications,  (a)  Eligible: 
Salaries  are  eligible  expenses  for  all 
planning  grant  applications,  but  should 
be  fully  described  and  justified  within 
the  application.  Planning  grant 
applicants  may  lease  office  equipment, 
furniture  and  space,  and  may  purchase 
expendable  supplies  under  the  terms  of 
Section  392  (c)  of  the  Act.  (b)  Ineligible: 
Planning  grant  applications  cannot 
include  the  cost  of  constructing  or 
0{}eratine  a  telecommunications  facility. 

(3)  Audit  Costs.  Organization-wide 
audits  shall  be  performed  in  accordance 
with  the  Single  Audit  Act  Amendments 
of  1996.  for  audits  of  state  and  local 
governments;  and  Office  of  Management 
and  Budget  Circular  A-133.  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-Profit  Institutions  for 
recipients  that  are  educational 
institutions  or  nonprofit  organizations. 
Additionally,  when  required  under  a 
special  award  condition,  a  project  audit 
shall  be  performed  in  accordance  with 
Federal  Government  Auditing  Standards 
in  lieu  of  an  organization-wide  audit. 

Federal  guidelines  allow  NTIA  to 
include  an  amount  for  audit  costs  as 
part  of  a  grant  award.  NTIA  policy 
permits  non-profit  organizations  to 
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include  up  to  S5.000  for  audit  costs  in 
an  application.  Because  audit  costs  may 
vary  depending  on  the  size  and  scope  of 
an  organization's  operations.  NTIA 
recommends  that  applicants  obtain 
estimates  from  auditors  to  determine  the 
appropriate  amount  to  include  in  their 
applications.  Construction  Grant 
Applicants  should  list  the  amount 
requested  for  audit  costs  in  Part  0. 
Section  D — Other  Project  Costs.  1. 
Outside  Services  of  the  PTFP 
Application  Form.  Planning  Grant 
Applicants  should  include  the  amount 
on  line  7,  Other,  in  Part  III — Budget 
Information  for  Planning  Grant 
Applicants  of  the  PTFP  Application 
Form. 

in.  Notice  of  Af^Ucations  Received 

In  accordance  with  15  CFR  §  2301.13, 
NTIA  will  publish  a  notice  in  the 
Federal  Register  listing  all  applications 
received  by  the  Agency.  Listing  an 
application  in  sudi  a  notice  merely 
acknowledges  receipt  of  an  application 
to  compete  for  funding  with  o^er 
applications.  Publication  does  not 
preclude  subsequent  return  of  the 
application  for  the  reasons  discussed 
under  the  Dates  section  above,  or 
disapproval  of  the  application,  nor  does 
it  assure  that  the  application  will  be 
funded.  The  notice  will  also  include  a 
request  for  comments  on  the 
applications  from  any  interested  party. 

rv.  Evaluation  Process 

See  15  CFR  §  2301.16  for  a  description 
of  the  Technical  Evaluation  and  15  CFR 
§  2301.17  for  the  Evaluation  Criteria. 


V.  Selection  Prooeaa 

Based  upon  the  above  cited 
evaluation  critwia,  the  PTFP  program 
staff  prepares  summary  evaluations. 
These  incorporate  the  outside  reviewers 
recommendations,  engineering 
assessments,  and  program  staff 
evaluations.  The  PTFP  Director  will 
consider  the  summery  evaluations 
prepared  by  program  staff,  rank  the 
applications,  and  present 
recommendaticHis  to  the  OTIA  (Office  of 
Telecommunications  and  Information 
Applications)  Associate  AdministratcM' 
for  review  and  approval.  The  PTFP 
Director  ranks  the  applications  into 
three  categories:  "Recommended  for 
Funding."  "Recommended  for  Funding 
if  Funds  Available."  and  "Not 
Reconunended  for  Fimding."  See  15 
CFR  §  2301.18  for  a  description  of  the 
selection  factors  retained  by  the 
Director.  OTIA  Associate  Administrator, 
and  the  Assistant  Secretary  for 
Telecommunications  and  Information. 

Upon  review  and  approval  by  the 
OTIA  Associate  Administrator,  the 
Director's  recommendations  will  then 
be  presented  to  the  Selection  Official, 
the  NTIA  Administrator.  The  NTIA 
Administrator  selects  the  applications  to 
be  negotiated  for  possible  grant  award 
taking  into  consideration  ^e  Directors 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  set  forth  at  15  CFR  §2301. 1(a) 
and  (c).  These  applications  are 
negotiated  between  PTFP  staff  and.the 
applicant.  The  negotiations  are  intended 
to  resolve  whatever  differences  might 
exist  between  the  applicant's  original 
request  and  what  PTFP  proposes  to 
fund.  During  negotiations,  some 


applications  may  be  dropped  from  the 
proposed  slate,  due  to  lack  of  Federal 
Communicaticms  Commission  licensiiig 
authority,  an  applicant's  inability  to 
make  adequate  assurances  or 
certifications,  or  other  reasons. 
Negotiaticm  of  an  application  does  not 
Misure  that  a  final  award  will  be  made. 
When  the  negotiations  are  completed, 
the  PTFP  Director  recommends  final 
selections  to  the  NTIA  Administrator 
applying  the  same  factors  as  listed  in  IS 
CFR  §  2301.18.  The  Administrator  than 
makes  the  final  award  selections  from 
the  negotiated  applications  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  in  15  CFR  §  2301.1(a)  and  (c). 

VL  Pn^ed  Period 

Planning  grant  award  periods 
customarily  do  not  exceed  one  year, 
whereas  construction  grant  award 
periods  commonly  range  from  one  to 
two  years.  Although  these  time  frames 
are  generally  apphed  to  the  award  of  all 
PTFP  grants,  variances  in  project 
periods  may  be  based  on  specific 
circumstances  of  an  individual 
proposal. 

Authority:  The  Public 
Telecomniunications  Financiag  Act  of  197S. 
as  amended,  47  U.S.C.  §§  390-393,  397- 
399(b)  (Act).  (Catalog  of  Federal  Domestic 
Assistance  No.  ll.SSO] 
Berasdette  McGiiii»4ti«ars, 

Associate  Administrator,  Office  of 

Telecommunications  and  Information 

Applications. 

(FR  Doc.  96-28772  Filed  11-7-96:  8:45  ami 
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6949 56397 

6950 56873 
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301 56403 

457 57577,57583 

PfopoMd  Rules: 

400 57595 
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71 56623,  56624,  57324, 

57771 ,  57772 

97 57003 

121 57585 

382 56409 

Proposed  Rules: 

39 56640,  56642.  56919. 

56921 ,  56923,  56925,  57342, 
57830,  57832 

71  56479,  56480,  56644 

73 56927 

382 56481 


15  CFR 

902 

2301 


.56425 
.57966 
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114 56645 
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610 57328 

812 57278 
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22CFR 

41 56438 
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640 57330 

24CFR 

245 57960 
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309 57002 

26CFR 
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1 56647 

27CFR 
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4 56928 
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943 56648 

32CFR 
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176 56896 
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33CFR 
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5 56439 

10 56439 

38CFR 

2 56448 
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17 56897 

36 56449 

42 56449 
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17 56486 

39CFR 

233 56450 

40CFR 

52 56461.  56470.  56472, 

56474.  56627.  56629.  56897, 
57331.57775 

70 056631 .  57589 

261 57334 

266 56631 

300 56477.  57594 

455 57518 

Propo— d  Rutes: 

52 56491 .  56492.  56649, 

56650,  56930,  57343,  57834 
63 57602 


82 .56483 

152 „57366 

156 57356 

180 57356 

247 „ 57748 

300 56931 

437 56650 

41  CFR 

106-736 56399 

42  CFR 

50 56631 

43  CFR 

ProposMf  RuICK 

2090 56496 

2800 57605 

2920 57605 

3100 56651 

3820 57837 

4100 57605 

4300 56497.  57605 

4700 57605 

5460 57605 

5510 57605 

6400 _ 56651 

8200 57605 

8340 57605 

8350 57606 

8360 57605 

8570 57605 

9210 57605 

9260 57605 

44  CFR 

64 57572 

45  CFR 

1301 57186 

1303 .57186 

1304 57186 

1305 57186 

1306 57186 

1308 57186 

46  CFR 

14 56632 

28 57268 

221 56900 

47  CFR 

1 57334 

73 57335.57336 

PropoMd  Rutos: 

73 57359,57360 

48  CFR 

1501 57336 


1503 .57336 

1509 .57336 

1510 57336 

1511 .57336 

1512 57336 

1513 .57336 

1516 .57336 

1519 57336 

1527 .57336 

1532 .57336 

1533 57338 

1536 .57336 

1542 57336 

1562 57338 

Pfopotttd  RhIm: 

1 .57622 

2 .57622 

14 57822 

15 57622 

36 57822 

52.._ 57622 

53 57622 

1562 57623 

48  CFR 

27 56409 

1011 57339 

1104 57339 

1111 57338 

11T2 57339 

1113 57339 

1114 57339 

1115 57339 

1121 57339 

Proposed  RutaK 

383 56936 

391 56836 

395...._ 57252 

571 56652 

1310 56652 

SO  CFR 

285 57340 

600 57843 

679 56425.  56477.  57340. 

57341 
Proposed  RidSK 

17 56501 

36 56602 

285 57361 

300 57625 

630 57361 

644 57361 

648 56902 

660 56902 

678 57361 
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REMNDERS 

The  items  in  this  Kst  vvere 
edHorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inapactlon  Service 

Viruses,  serums,  toxins,  etc.: 
Licenses,  inspections, 
records,  arxl  reports; 
piMshed  10-9-96 

COMMERCE  DEPARTMENT 
National 

Telecemmunicatlona  and 
Infonnatlon  Adminiatration 

Public  telecommunications 
facilities  program: 
Federal  regulatory  reform; 
put}lished  11-8-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Public  utility  holding 
companies;  entry  into 
telecomrrHjnications 
irxlustry  wittxxjt  prior  SEC 
approval;  put)lished  10-9- 
96 

Correction;  published  11- 
6-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Biological  products: 
Current  good  manufacturing 
practices- 
Blood  and  blood 
components:  consignee 
notification  of  increased 
HIV  infection 
transmission  risk; 
published  9-9-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare  and  Medicaid: 
Potentially  HIV  infectious 
blood  and  blood  products; 
hospital  standard; 
published  9-9-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  dhectives: 
SOCATA;  published  9-19-96 


COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNOL  ON 
HISTORIC  PRESERVATION 
iNiionc  iTsiervpon, 
Adviaoty  Council 

Historic  arxj  cultural  properties 
protection;  comments  due 
by  11-12-96;  published  9- 
13-96 
AGRICULTURE 
DEPARTMENT 
Agricultural  MartcetIng 
Service 

Perishable  Agricultural 
Commodities  Act: 
Retailers  and  grocery 
wholesalers;  phase-out  of 
license  fee  payments, 
etc.;  comments  due  by 
11-12-96;  published  9-10- 
96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Interstate  transportation  of 
arvmals  and  animal  products 
(quarantine): 

Brucellosis  in  cattle,  bison, 
and  swine- 
Rapid  automated 
presumptive  test; 
comments  due  by  11- 
12-96;  published  9-13- 
96 
Plant-related  quarantine, 
domestic: 
Fire  ant.  Imported; 
comments  due  by  11-14- 
96:  published  10-15-96 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Cranberry  crop;  comments 
due  by  11-12-96; 
published  9-13-96 
Forage  production  crop; 
corrvnents  due  by  11-12- 
96;  published  9-13-96 
AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 
Food  stamp  program: 
Quality  control  system; 
technical  amerKJments; 
comments  due  by  11-12- 
96;  published  9-10-96 
ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 
National  Security  Information; 
comments  due  by  11-15-96; 
published  .10-10-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  AdministrBtion 
Fishery  conservation  and 
management: 


Bering  Sea  and  Aleutian 
Islands  and  GuN  of 
Alaska  groundfish; 
comments  due  by  11-12- 
96;  published  9-27-96 

Bering  Sea  and  Aleutian 
Islarxls  groundfish; 
comments  due  by  11-12- 
96;  published  9-19-96 

Puerto  Rico  and  U.S.  Virgin 
Islands  queen  conch; 
comments  due  t>y  11-12- 
96;  published  9-27-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Contracting  ty  negotiation; 

Ptiase  I  rewrite; 

comments  due  by  11-12- 

96;  published  9-12-96 
Contractors  and  offerors; 

certification  requirements 

removed;  commertts  due 

by  11-12-96;  published  9- 

12-96 
Performance-based 

payments;  comments  due 

by  11-12-96;  published  9- 

10-96 
Simplified  acquisition 

procedures;  comments 

due  by  11-12-96; 

published  9-13-96 
EDUCATION  DEPARTMENT 
Federal  regulatory  review: 
Vocational  and  adult 

education  programs; 

comments  due  by  11-15- 

96;  published  10-16-96 

ENERGY  DEPARTMENT 

Property  management: 
Federal  regulatory  review; 
comments  due  by  1 1-12- 
96;  published  9-11-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuel  and  fuel  additives- 
Guam;  anti-dumping  and 
detergent  additization 
requirements  for 
conventional  gasoline; 
exemption  petition; 
comments  due  by  11  - 
15-96;  published  10-16- 
96 
Guam;  anti-dumping  and 
detergent  additization 
requiren>ents  for 
conventional  gasoline: 
exemption  petition; 
comments  due  by  11- 
15-96;  published  10-16- 
96 
Air  quality  implementation 
plans;  approval  arxJ 
promulgation;  various 
States: 

Alaska;  comments  due  by 
11-12-96;  published  10- 
10-96 


District  of  Cokjmbia; 
comments  due  t>y  11-12- 
96;  published  10-10-96 
Maine;  convnenls  due  by 
11-14-96:  published  10- 
15-96 
New  Jersey;  comments  due 
by  11-14-96;  published 
10-15-96 
Pennsylvania;  comments 
due  by  11-12-96; 
published  10-10-96 
Tennessee;  comments  due 
by  11-14-96;  published 
10-15-96 
Utah;  comments  due  t>y  11- 
12-96;  published  10-10-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
puposes;  designation  of 
areas: 

Louisiana  et  al.;  comments 
due  by  11-14-96; 
published  10-15-96 
Hazardous  waste: 
Identification  and  listing- 
Exclusions;  comments  due 
by  11-14-96;  published 
10-2-96 
Pestickle  programs: 
RiskAwnefit  information; 
reporting  requirements; 
convnents  due  t>y  11-12- 
96;  published  10-25-96 
FARM  CREDTT 
ADMINISTRATION 
Farm  credit  system: 
Disclosure  to  sharehoWers 
and  investors  in 
systemwkie  and 
consolidated  bank  debt 
ot>ligations;  quarterly 
report;  comments  due  t>y 
11-12-96;  published  10- 
11-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Comnrxxi  carrier  services: 
Interstate  operator  services 
calls  from  pay  phones, 
other  away-frorrvhome 
aggregator  locations,  and 
collect  calls  from  prison 
inmates;  charges; 
comments  due  by  1i-13- 
96;  published  10-23-96 
Radk)  stations;  tat>le  of 
assignments: 

Fkxida;  comments  due  by 
11-12-96;  published  9-30- 
96 
llkriois  et  al.;  comments  due 
by  11-12-96;  published  9- 
30-96 
South  Carolina;  comments 
due  by  11-12-96; 
published  9-30-96 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Assessments: 
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Savings  Association 
Insurance  Fund- 
Base  assessment, 
adjusted  assessment 
and  special  Interim  rate 
schedules;  comments 
due  by  11-15-96; 
published  10-16-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  t)y  11-12- 
96;  published  9-12-96 

Contractors  arxl  offerors; 

certification  requirements 

removed;  comments  due 

by  11-12-96;  published  9- 

12-96 
Performance-based 

payments;  comments  due 

by  11-12-96;  published  9- 

10-96 
Simplified  acquisitKxi 

procedures;  comments 

due  by  11-12-96; 

putjiished  9-13-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  lor  human  consumption: 
Food  labeling- 
Free  glulamate  content  ol 
foods;  label  information 
requirements;  comments 
due  by  11-12-96; 
published  9-12-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Deposition;  sales: 

Special  areas:  State 
irrigation  districts; 
comments  due  by  11-12- 
96;  putJlished  9-13-96 
Forest  management: 
Nonsale  disposals- 
Timber  use  by  settlers 
and  homesteaders  on 
pending  daims  and  Iree 
use  of  timt>er  upon  oil 
arxl  gas  leases;  Federal 
regulatory  review; 
comments  due  by  1 1  - 
12-96;  putJlished  9-13- 
96 

IrxJian  allotments: 
Federal  regulatory  review; 
comments  due  by  11-15- 
96;  published  10-16-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endar^ered  and  threatened 
species 

Cactus  ferrugirxxiS  pygmy- 
owl;  comments  due  by 
11-12-96;  published  10- 
10-96 


Northern  copperbeMy  water 
snake:  convnents  due  t>y 
11-15-96;  published  9-17- 
96 

INTERIOR  DEPARTMENT 
Surfaca  Mining  naclamatton 
and  Enforoafnant  Offlca 

IrxJian  lands  program: 
AbarKloned  mine  larx) 
reclamation  plarv- 
Hopi  Tribe;  comments  due 
by  11-15-96:  published 
10-16-96 
Permanent  program  and 
abarxloned  mine  land 
reclamation  plan 
submissiorts: 

Kentucky;  comments  due  by 
11-12-96;  published  10- 
25-96 

JUSTICE  DEPARTMENT 
ImmlgraHon  and 
NaturBllzation  Sarvtca 

Irrvnigration: 
Agreements  promising  norv 
deportation  or  other 
immigration  benefits; 
comments  due  by  11-12- 
96;  published  9-13-96 
Chikjren  bom  outside  United 
States;  citizenship 
certificate  applications; 
comments  due  by  11-12- 
96;  published  9-10-96 
LABOR  DEPARTMENT 
Occuf>atk>nal  Safety  and 
Health  Administration 
Safety  and  health  standards: 
Exit  routes  (means  of 
egress);  comments  due 
by  11-12-96;  published  9- 
10-96 
State  plans;  developn^ent, 
enforcement,  etc.: 
California;  comments  due  by 
11-12-96;  published  9-13- 
96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Contracting  by  negotiation; 

Phase  I  rewrite; 

comments  due  by  11-12- 

96;  published  9-12-96 
Contractors  and  offerors; 

certification  requirements 

removed;  comments  due 

by  11-12-96;  published  9- 

12-96 
Performance-t)ased 

payments;  comments  due 

by  11-12-96;  published  9- 

10-96 
Simplified  acquisition 

procedures;  comments 

due  by  11-12-96; 

published  9-13-96 
PANAMA  CANAL 
COMMISSION 
Shipping  and  navigatk}n: 


Canal  tols  rates  and  vessel 
management  nias- 

Tol  rates  increase  arx] 
orvdeck  container 
capacity  measurement; 
comments  due  by  11- 
15-96:  published  10-16- 
96 

POSTAL  SERVICE 
Domestic  Mail  Manual: 
Address  correction 

information;  comments 

due  by  11-12-96; 

published  10-10-96 

SECURfTIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Quote  Rule;  contirxxxis  two- 
sMed  quotations  ftxxn 
over-the-counter  market 
makers  and  exchange 
specialists;  comments  due 
by  11-12-96;  published  9- 
12-96 

TRANSPORTATION 
DEPAR'lllENT 
Coast  Guard 

Ports  and  waterways  safety: 
Charleston  Harbor  and 
Cooper  River,  SC;  safety 
zone;  comments  due  by 
11-12-96;  published  9-11- 
96 

Regattas  arxj  marine  parades: 
Holiday  Boat  Parade  of  tf>e 

Palm  Beaches;  comments 

due  by  11-12-96; 

published  10-11-96 
Key  West  Super  Boat  Race; 

comments  due  by  11-12- 

96;  published  10-11-96 

TRANSPORTATION 
DEPARTMENT 

Ecorx)mk;  regulatk>ns: 

Passenger  manifest 

informatkjn;  comments 

due  by  11-12-96; 

published  9-10-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Adntinistration 

Air  traffic  operating  arxJ  flight 
rules,  etc.: 

Grand  Canyon  National 
Park,  CO;  special  flight 
rules  In  vicinity  (SFAR 
No.  50-2)- 
Fllght  free  zones  and 

reporting  requirements 

for  commercial 

sightseeing  companies; 

comments  due  by  11- 

14-96;  published  10-21- 

96 

Aircraft  products  and  parts; 
certification  procedures: 
Replacement  arxl 

modification  parts; 

standard  parts 


interpretation:  oommenli 
due  by  11-12-06: 
published  9-10-06 

Airworthiness  dhactives: 

Alison:  comments  due  by 
11-12-96:  published  9-11- 
96 

Beech;  comments  due  by 
11-15-96:  published  10- 
25-96 

Boeing:  comments  due  by 
11-12-96:  published  10^ 
96 

Fokker,  comments  due  t>y 
11-12-96;  published  10-1- 
96 

HiNer  Aircraft  Corp.; 
comments  due  t>y  11-12- 
96;  published  9-13-06 

Jetstream:  commerrls  due 
by  11-15-96;  published  9- 
16-96 

Saab;  comments  due  ty  11- 
15-96;  published  9-16-96 

Class  E  airspace:  comments 
due  by  11-13-96;  published 
10-16-96 

TRANSPORTATION 
DEPARTMENT 

Marttima  Administration 

Subsidized  vessels  and 
operators: 

Maritime  security  program; 
estatilishmerTt;  comments 
due  by  11-15-96; 
published  10-16-96 

TRANSPORTATION 
DEPARTMENT 

Saint  Lawrence  Seeway 
Developmant  Corporation 

Seaway  regulations  and  rules: 

Great  Lakes  Pitotage 
Regulatkxis;  rates 
irx^rease;  comments  due 
by  11-12-96;  published  9- 
25-96 

TREASURY  DEPARTMENT 

Customs  Service 

Customs  relations  with 
Canada  arxl  Mexico: 

Port  Passenger  Acceleration 
Service  System 
(PORTPASS);  land-border 
Inspection  programs; 
comments  due  by  11-12- 
96;  published  9-12-96 

Information  availability: 

Export  manifest  data: 
confidential  ti-eatment  of 
shippers'  name  and 
address  information  on 
Automated  Export  System 
(AES);  comments  due  t>y 
11-12-96;  published  0-12- 
96 
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Brtefingi  oo  How  To  Um  the  Fedonl  Ragiiter 

For  information  on  Inriefings  in  Washington,  DC,  and 
Austin,  TX,  see  announcement  on  the  inside  cover  of 
this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  wUl  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

To  access  CFR  volumes  via  the  World  Wide  Web,  and  to 
fmd  out  which  volumes  are  available  online  at  a  given 
time  users  may  go  to: 

•  httpyAin*w.access.gpo.gov/nara/cfr 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available.  The  initial  titles 
intixxluced  include: 

•  Title  20  (Parts  400-499)— Employees'  Benefits 
(Social  Security  Administration) 

-*  Title  21  (Complete)— food  and  Drugs  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration,  Office  of 
National  Drug  Control  Policy) 

•  Title  40  (Almost  complete) — Protection  of  Environment 
(Environmental  Protection  Agency) 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  D  or  contaa  the 
GPO  Access  User  Support  Team  via: 

•  Phone:  toll-free:  1-888-293-6498  i 
ir  Email:  gpoaccess@gpo.gov 
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FZDEKAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  parson  who  uses  the  Federal  Register  and  Coda  of  Federal 

RaguUtions. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:      Free  public  briefingi  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public'i  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  Itie  finding  aids  of  the  FRAj-k  system. 

WHY:        To  provide  the  public  with  access  to  information  necesaary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  November  19,  1996  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 


WHERE: 


RESERVATIONS: 


AUSTIN,  TX 

December  10,  1996 

9:00  a.m.  to  12KW  p.m. 

Atrium 

Lyndon  Baines  Johnson  Lilvary 

2313  Red  River  Street 

Austin,  TX 

1-800-688-9889  x  0 

(Federal  Information  Center) 
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Agency  for  Toxic  Sutwtances  and  Disease  Registry 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  58071 

Agriculture  DefMrtment 

See  Animal  eind  Plant  Health  Inspection  Service 
See  Forest  Service 

See  Natural  Resources  Conservation  Service 
See  Rural  Telephone  Bank 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Mexican  fruit  fly,  57987 

Arctic  Research  Commission 

NOTICES 
Meetings,  58034 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 

Commuxiication  services;  annual,  58304 

Service  industries;  annual,  58034 

Transportation;  annual,  58035 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  58071 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Wisconsin,  58034 

Coast  Guard 

NOTICES 
Meetings: 
Navigation  Safety  Advisory  Council,  58094 

Commerce  Department 

See  Census  Bureau 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Burma  (Myanmar),  58037 

Colombia,  58038 

Guatemala,  58038-58039 

Kenya,  58039-58040 

Laos,  58040-58041 

Malaysia,  58041-58042 

Singapore,  58042 

Taiwan,  58043-58044 

Thailand,  58044-58046 

Uruguay,  58046 


Defense  Department 

See  Navy  Department 

Delaware  Rh/er  Basin  Commission 

NOTICES 

Comprehensive  plan  and  water  code;  and  administrative 
manual;  water  quaUty  regulations: 
Toxic  pollutants  and  wasteload  allocations  and  effluent 
limitations  for  point  soiuce  discharges,  58047 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Centers  for  independent  living  program,  58047-58048 
Meetings: 

National  Educational  Research  PoUcy  and  Priorities 
Board,  58048-58049 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
New  nonroad  compression-ignition  engines  at  or  above 
37  kilowatts— 
On-highway  compression-ignition  engines  in  nonroad 
vehicles;  use  and  replacement  provisions,  58102- 
58107 
PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
New  nonroad  compression-ignition  engines  at  or  above 
37  kilowatts— 
On-highway  compression-ignition  engines  in  nonroad 
vehicles;  use  and  replacement  provisions,  58028 
Urban  buses  (1993  and  earUer  model  years);  retrofit/ 
rebuild  requirements;  equipment  certification — 
Post-rebuild  1997  emission  levels;  update,  58022- 
58028 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  58065-58066 
Sohd  wastes: 
Recovered  materials  advisory  notices — 
Floor  tile,  structural  fiberboard,  and  laminated 

papeiboard  recommendations;  clarification,  58067- 
58069 

Executive  Office  of  the  President 

See  Presidential  Docimients 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Transportation  and  Related  Equipment  Technical 
Advisory  Committee,  58035-58036 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Aerospace  Technologies  of  AustraUa  Pty  Ltd.,  57993- 
57994  ^  ^ 
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Boeing.  57994-57998 
Standard  instrument  approach  procedures,  57998-58004 
raOPOSED  RULES 

Airworthiness  directives: 
Construcciones  Aeronauticas,  S.A.  (CASA),  58014-58016 
Jetstream.  5801&-58018 
McDonnell  Douglas.  58012-58014 

Federal  Communications  Commission 

MULES 

Radio  services,  special: 
Maritime  and  aviation  services — 
Domestic  ship  and  aircraft  radio  stations;  operation 
without  individual  hcenses.  58010-58011 
Nonccs 
Reporting  and  recordkeeping  requirements,  58069 

Federal  Deposit  Insurance  Corporation 

RULES 

Practice  and  procedure: 
Qvil  monetary  penalties:  inflation  adjustment,  57987- 
57993 

Federal  Emergency  Management  Agency 

NOTICES 

Hotel  and  Motel  Fire  Safety  Act: 
National  master  list.  58120-58121 

Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  58049- 
58050 
Electric  rate  and  corporate  regulation  filings: 

Two  Elk  Generation  Partners.  LP.,  et  al..  58059-58061 
Meetings;  Sunshine  Act.  58061-58063 
Natural  gas  certificate  filings: 

Columbia  Gas  Transmission  Corp.  et  al..  58063-58065 
Applications,  bearings,  determinations,  etc.: 

ANR  Pipeline  Co..  58050 

Columbia  Gulf  Transmission  Co..  58050 

Eastern  Shore  Natural  Gas  Co..  58051 

East  Tennessee  Natural  Gas  Co.,  58050-58051 

El  Paso  Natural  Gas  Co..  58051 

Enron  Power  Marketing.  Inc.,  58051-58052 

Florida  Gas  Transmission  Co..  58052 

Gas  Research  histitute,  58052-58053 

Great  Lakes  Gas  Transmission  L.P..  58053 
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Fedaral  Rogistar 

Vol.  61.  No.  219 

Tuesday,  November  12.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  SuperinterxJent  of  Documents.  Prices  of 
new  books  are  isted  in  the  first  FEDEFtAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
[Docket  No.  9»-053-2] 

Mexican  Fruit  Fly  Regulations; 
Removal  of  Regulated  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affinnation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Mexican  firuit  fly 
regulations  by  removing  the  quarantined 
portion  of  San  Diego  Coimty,  CA,  from 
the  list  of  areas  regulated  because  of  the 
Mexican  fruit  fly.  We  have  determined 
that  the  Mexican  fruit  fly  has  been 
eradicated  from  San  Diego  County,  CA, 
and  that  restrictions  on  the  interstate 
movement  of  regulated  articles  from  San 
Diego  County,  CA,  are  no  longer 
necessary  to  prevent  the  spread  of  the 
Mexican  fruit  fly  into  noninfested  areas 
of  the  United  States.  The  interim  rule 
was  necessary  to  relieve  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  the  previously 
regulated  area. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  July  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  C^cer, 
E)omestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
mstefan@aphis.usda.gov. 

SUPPt.EMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  July  19, 
1996,  and  published  in  the  Federal 
Register  on  July  24, 1996  (61  FR  38353- 


38354,  Docket  No.  96-053-1),  we 
amended  the  Mexican  fruit  fly 
regulations  in  7  CFR  301.64  by 
removing  the  quarantined  portion  of 
San  Diego  County,  CA,  from  the  list  of 
areas  regulated  because  of  the  Mexican 
fruit  fly. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  23, 1996.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultiual  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  301  and  that 
was  published  at  61  FR  38353-38354  on 
July  24,  1996. 

Authority:  7  U.S.C.  150bb,  150dd,  150ee. 
150ff,  161, 162,  and  164-167;  7  CFR  2.22, 
2.80,  and  371.2(c). 

Done  in  Washington,  DC,  this  5th  day  of 
November  1996. 

A.  Strating, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  96-28837  Filed  ll-B-96;  8:45  am] 

BILUNQ  COOK  3410-34-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 

Rules  of  Practice  and  Procedure;  Civil 
Money  Penalty  Adjustments 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  As  required  by  the  Debt 
Collection  Improvement  Act  of  1996 


(DCIA),  the  Federal  Deposit  Insiuance 
CorpOTation  (FDIC)  is  adopting  a  final 
regulation  that  adjusts  each  civil  money 
penalty  (CMP)  under  its  jurisdiction  by 
the  rate  of  inflation  using  the  formula 
prescribed  by  the  DCIA.  That  statute 
requires  all  federal  agencies  to  adjust 
each  CMP  by  the  rate  of  inflation  and 
adopt  implementing  regulations  vdthin 
180  days  after  enactment  of  the  DCIA, 
and  at  least  once  every  four  years 
thereafter.  Any  increase  in  a  CMP  shall 
apply  only  to  violations  that  occur  after 
the  effective  date  of  this  regulation. 
EFFECTIVE  DATE:  November  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Winkler,  Counsel,  (202)  736- 
0762,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  N.W., 
Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  DCIA  amended  section  4  of  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Inflation 
Adjustment  Act)  (28  U.S.C.  2461  note), 
to  require  the  head  of  each  Federal 
agency  to  enact  regulations  within  180 
days  of  the  enactment  of  the  DCIA  and 
at  least  once  every  four  years  thereafter, 
that  adjust  each  CMP  provided  by  law 
within  the  jurisdiction  of  the  agency 
(with  the  exception  of  certain 
specifically  listed  statutes)  by  the 
inflation  adjustment  formula  set  forth  in 
section  5(b)  of  the  Inflation  Adjustment 
Act.  The  Inflation  Adjustment  Act 
requires  that  each  CMP  amoimt  be 
increased  by  the  "cost  of  hving" 
adjustment,  which  is  defined  as  the 
percentage  by  which  the  Consumer 
Price  Index  (CPI) '  for  the  month  of  June 
of  the  calendar  year  preceding  the 
adjustment  exceeds  the  CPI  for  the 
month  of  June  of  the  calendar  year  in 
which  the  amount  of  the  CMP  was  last 
set  or  adjusted  pursuant  to  law.  Any 
increase  is  to  be  rounded  to  the  nearest 
multiple  of  $10  in  the  case  of  penalties 
less  than  or  equal  to  $100;  multiple  of 
$100  in  the  case  of  penalties  greater 
than  $100  but  less  than  or  equal  to 
$1,000;  multiple  of  $1,000  in  the  case  of 
penalties  greater  than  $1,000  but  less 
than  or  equal  to  $10,000;  multiple  of 
$5,000  in  the  case  of  penalties  greater 
than  $10,000  but  less  than  or  equal  to 
$100,000;  multiple  of  $10,000  in  the 


'  The  Cn  is  compiled  by  the  Bureau  of  Statistic* 
of  the  Oepartment  of  Labw. 


i 


S7M8    Fedand  RegiiiBr  /  Vol.  61.  No.  219  /  Tuesday.  November  12,  1996  /  Rule»  and  Regulations 


>  of  penalties  greater  than  $100,000 
but  less  than  or  equal  to  $200,000;  and 
multiple  of  $25,000  in  the  case  of 
penalties  greater  than  $200,000.  Under 
the  DCIA.  the  first  adjustment  may  not 
exceed  ten  percent  of  the  current 
penalty  amount.  Any  increase  in 
penalty  amounts  under  the  DCIA  shall 
apply  only  to  violations  which  occur 
after  the  effective  date  of  the  increase. 

To  satisfy  the  requirements  of  the 
DCIA.  the  FDIC  is  amending  those 
sections  of  part  308  of  its  regulations 
pertaining  to  its  Rules  of  Practice  and 
Procedure  which  address  CMP's.  The 
amount  of  each  CMP  which  the  FDIC 
has  jurisdiction  to  impose  has  been 
increased  according  to  the  prescribed 
formula. 

D.  Sectkm-by-Section  Sununary 

Authority  Citation 

The  authority  citation  for  part  308  has 
been  amended  to  include  a  reference  to 
the  statutes  pursuant  to  which  the  FDIC 
assesses  CMP's,  to  the  Inflation 
Adjustment  Act  and  to  the  DCIA. 

Section  308.116(b) 

Section  308.116(b)  pertains  to  the 
amount  of  any  CMP  that  may  be 
assessed  for  violations  of  the  Change  in 
Bank  Control  Act  of  1978  (12  U.S.C. 
181 7(j].  This  section  has  been  amended 
by  adding  a  new  paragraph  (4)  entitled 
Adjustment  of  civil  money  penalties  by 
the  rate  of  inflation  pursuant  to  section 
aiOOKs)  of  the  Debt  Collection 
Improvement  Act.  The  amendment 
reflects  the  increased  penalty  amounts 
required  by  the  DQA  for  violations 
occurring  after  the  eR^ective  data  of  this 
regulation.  The  amendment  provides 
that  Tier  One  penalties  will  increase 
from  a  maximum  of  $5,000  for  each  day 
the  violation  continues  to  a  maximum  of 
$5,500  for  each  day  the  violation 
continues;  Tier  Two  penalbes  will 
increase  from  a  maximum  of  25,000  per 
day  for  each  day  the  violation,  practice 
or  breach  continues  to  a  maximum  of 
$27,500  for  each  day  the  violation, 
practice  or  breach  continues;  and  Tier 
Three  penalties  will  increase,  in  the 
case  of  a  person  other  than  a  depository 
institution,  from  a  maximum  of 
$1,000,000  per  day  for  eech  day  the 
violation,  practice  or  breach  continues 
to  a  maximum  of  $1,100,000  per  day  for 
each  day  the  violation,  practice  or 
breach  continues,  or  in  the  case  of  a 
depository  institution,  bom  an  amount 
not  to  exc»ed  the  lesser  of  $1,000,000  or 
one  percent  of  the  total  assets  of  such 
institution  for  each  day  the  violation, 
practice  or  breach  continues  to  an 
amoimt  not  to  exceed  the  lesser  of 
$1,100,000  or  one  percent  of  the  total 


assets  of  such  institution  for  each  day 
the  violation,  practice  or  breach 
continues. 

Section  308.132 

Section  308.132  pertains  to  the 
manner  in  which  the  FDIC  assesses 
CMP's.  Paragraph  (c)(2)  of  that  section 
pertains  to  the  CMP's  imposed  pursuant 
to  section  7(a)  of  the  FDIA  (12  U.S.C. 
lB17(a))  for  the  late  filing  of  a  bank's  ' 
Reports  of  Condition  and  Income  (Call 
Reports)  or  for  the  submission  of  fklse 
or  misleading  Call  Reoorts  or 
information.  Paragrapn  (c)(2)(ii)  has 
been  amended  to  reflect  the  increase  in 
the  Tier  Two  penahy  amoimt  from  a 
maximum  of  $20,000  per  day  for  each 
day  the  failure  to  file  a  Call  Report 
continues  to  a  maximum  of  $22,000  per 
day  for  each  day  the  failure  to  file 
continues. 

Paragraph  (c)(2)(iii)  pertains  to 
fwnalties  for  the  submission  of  false  or 
misleading  Call  Reports  or  information. 
Paragraph  (c)(2)(iii)(B)  of  that  section 
has  been  amended  to  reflect  the  increase 
in  Tier  Two  penalty  araoimts  frtim  a 
maximiun  of  $20,000  per  day  for  each 
day  the  information  is  not  corrected  to 
a  maximum  of  $22,000  per  day  for  each 
day  the  information  is  not  corrected. 
Paragraph  (c)(2)(iii](C)  of  that  section 
reflects  the  increase  in  Tier  Three 
penalties  from  an  amount  not  to  exceed 
the  lesser  of  $1,000,000  or  one  percent 
of  the  total  assets  of  the  institution  for 
each  day  the  information  is  not 
corrected  to  an  amoimt  not  to  exceed 
the  lesser  of  $1,100,000  or  one  percent 
of  the  total  assets  of  such  institution  for 
each  day  the  information  is  not 
corrected.  No  change  has  been  made  to 
Tier  One  penalty  amounts  by  the  IXHA. 

A  new  paragraph  (c)(3),  entitled 
Adjustment  ofcivil  money  penalties  by 
the  rate  of  inflation  pursuant  to  section 
31001(8)  of  the  Debt  Collection  Act  has 
been  added  to  reflect  the  increase  in 
CMP  amounts  for  violations  which 
occur  after  the  effective  date  of  this 
regulation,  pursuant  to  the  various 
statutes  for  which  the  FDIC  has 
juhsdictiQn. 

Paragraph  (c)(3)(i)  sets  forth  the 
increases  for  CMP's  assessed  pursuant 
to  section  8(i)(2)  of  the  FDIA  (12  U.S.C 
1818(i)(2)).  A  Tier  One  CMP  which  may 
be  assessed  pursuant  to  section 
8(i)(2KA)  of  the  FDIA  (12  U.S.C 
1818(i)(2)(A))  will  increase  from  an 
amount  not  to  exceed  $5,000  for  each 
day  the  violation  continues  to  an 
amount  not  to  exceed  $5,500  for  each 
day  during  which  the  violation 
continues.  A  Tier  Two  CMP  which  may 
be  assessed  pursuant  to  section 
8(i)(2)(B)  of  the  FDIA  (12  U.S.C 
1818(i)(2)(B))  will  increase  from  an 


amount  not  to  exceed  $25,000  for  each 
day  during  which  the  violation,  practice 
or  breach  continues  to  an  amount  not  to 
exceed  $27,500  fw  eadi  day  during 
which  the  violation,  {wactioe  or  breach 
continues.  A  Her  Three  OIP  which 
may  be  assessed  pursuant  to  section 
8(i)(2)(C)(12  U.S.C.  1818(i)(2)(C))  will 
increase  from  an  amount  not  to  exceed, 
in  the  case  of  any  person  other  than  an 
insured  depository  institution 
$1,000,000  or,  in  the  case  of  any  insured 
depository  institution,  an  amount  not  to 
exceed  the  lesser  of  $1,000,000  or  1 
percent  of  the  total  assets  of  such 
institution  for  each  day  dxuing  which 
the  violation,  practice,  or  breach 
continues  to  an  amoimt  not  to  exceed, 
in  the  case  of  any  person  other  than  an 
insured  depository  institution 
$1,100,000  or,  in  the  case  of  any  insured 
depository  institution,  an  amount  not  to 
exceed  the  lesser  of  $1,100,000  or  1 
percent  of  the  total  assets  of  such 
institution  for  each  day  during  which 
the  violation,  practice,  or  breach 
continues. 

Paragraph  (c)(3)(i)((A)  of  §  308.132 
lists  a  number  of  statutes  which  provide 
jurisdiction  to  the  FDIC  to  assess  CMP's 
under  section  8(I)(2)  of  the  FDIA  for 
violation  thereof,  including,  the  Home 
Mortgage  Disclosure  Act  (12  U.S.C  2804 
et  seq.  and  12  CFR  203.6),  the  Expedited 
Funds  Availability  Act  (12  U.S.C  4001 
et  seq.),  the  Truth  in  Savings  Act  (12 
U.S.C.  4301  et  sea.),  the  Real  Estate 
Settlement  Procedures  Act  (12  U.S.C 
2601  et  seq.)  12  CFR  Part  3500),  the 
Truth  in  Lending  Act  (15  U.S.C  1601  et 
seq.),  the  Fair  Credit  Reporting  Act  (15 
U.S.C  1681  et  seq.),  the  Equal  Credit 
Opportunity  Act  (15  U.S.C  1691  et  seq.) 
the  Fair  Debt  Collection  Practices  Act 
(15  U.S.C  1602  et  seq.).  the  Electronic 
Funds  Transfer  Act  (15  U.S.C  1693  et 
seq.)  and  the  Fair  Housing  Act  (42 
U.S.C  3601  et  seq.).  Increases  in  the 
amount  of  any  CMP  which  the  FDIC 
may  assess  for  violations  of  those 
statutes  are  the  same  as  the  increases  for 
section  8(i)(2)  penalties. 

Paragraph  (c}(3)(ii)  of  §308.132 
reflects  the  increases  in  CMP  amounts 
that  may  be  assessed  pursuant  to  section 
7(c)  of  the  FDIA  for  late  filing  or  the 
submission  of  false  or  misleading 
certified  statements.  A  Tier  One  CMP 
will  continue  to  be  assessed  pursuant  to 
section  7(cK4HA)  of  the  FDIA  (12  U.S.C 
1817(cH4)(A))  in  an  amount  not  to 
exceed  $2,000  for  eech  day  during 
which  the  {ailure  to  file  continues  or  the 
false  or  misleading  infcvmation  is  not 
corrected.  A  Tier  Two  CMP  which  may 
be  assessed  pursuant  to  section 
7(c)(4)(B)  of  the  FDIA  (12  U.S.C 
1817(c)(4)(B))  will  increase  from  an 
amount  not  to  exceed  $20,000  for  each 
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day  during  which  the  failure  to  file 
continues  ot  the  false  or  misleading 
information  is  not  corrected  to  an 
amount  not  to  exceed  $22,000  for  each 
day  during  which  the  failure  to  file 
continues  or  the  felse  or  misleading 
information  is  not  corrected.  A  Tier 
Three  CMP  which  may  be  assessed 
pursuant  to  section  7(c)(4)(C)  of  the 
FDIA  (12  U.S.C.  1817(c)(4)(B))  will 
increase  from  an  amount  not  to  exceed 
the  lesser  of  $1,000,000  or  1  percent  of 
the  total  assets  of  the  institution  for  each 
day  during  which  the  failure  to  file 
continues  or  the  false  or  misleading 
information  is  not  corrected  to  an 
amount  not  to  exceed  the  lesser  of 
$1,100,000  or  1  percent  of  the  total 
assets  of  the  institution  for  each  day 
during  which  the  failure  to  file 
continues  or  the  false  or  misleading 
information  is  not  corrected. 

Paragraph  (c)(3)(iii)  of  §  308.132  sets 
forth  the  increases  in  CMP  amounts  that 
may  be  assessed  pursuant  to  section 
10(e)(4)  of  the  FDIA  (12  U.S.C 
1820(e)(4))  for  refusal  to  allow 
examination  or  to  provide  required 
information  during  an  examination.  The, 
CMP  which  may  be  assessed  pursuant  to 
that  statute  against  any  affiliate  of  an 
insured  depository  institution  which 
refuses  to  permit  a  duly-appointed 
examiner  to  conduct  an  examination  or 
to  provide  Information  during  the 
course  of  an  examination  as  set  forth  in 
section  20(b)  of  the  FDIA  (12  U.S.C. 
1820(b)),  will  increase  from  an  amount 
not  to  exceed  $5,000  for  each  day  the 
refusal  continues  to  an  amount  not  to 
exceed  $5,500  for  each  day  the  refusal 
continues. 

Paragraph  (c)(3)(iv)  of  §308.132  sets 
forth  the  increases  in  the  amounts  of 
any  CMP  that  may  be  assessed  pursuant 
to  section  18(a)(3)  of  the  FDIA  (12 
U.S.C.  1828(a)(3))  for  the  incorrect 
display  of  the  insurance  logo.  Sudi  CMP 
will  increase  from  an  amount  not  to 
exceed  $100  for  each  day  the  violation 
continues  to  an  amount  not  to  exceed 
$110  for  each  day  the  violation 
continues. 

Paragraph  (c)(3)(v)  of  §  308.132  sets 
forth  the  increase  in  the  amount  of  any 
CMP  that  may  be  assessed  pursuant  to 
section  18(h)  of  the  FDIA  (12  U.S.C 
1828(h))  for  failure  to  file  a  certified 
statement  or  to  pay  an  assessment.  That 
amoimt  will  inorease  bom  a  maximum 
of  $100  for  each  day  the  violation 
continues  to  an  amount  not  to  exceed 
$110  for  each  day  the  violation 
continues. 

Paragraph  (c)(3)(vi)  of  §  308.132  sets 
forth  the  increase  in  any  CMP  that  may 
be  assessed  pursuant  to  section  19b(j)  of 
the  FDIA  (12  U.S.C  1829b())),  against  an 
insured  depoaitoiy  institution  aod  any 


director,  officer  or  employee  thereof 
who  wilfully  or  through  gross 
negli^nce  violates  (v  causes  a  violation 
of  the  recordkeeping  requirements  of 
that  section  or  its  implementing 
regulations.  The  CMf*  amount  w^ 
increase  from  an  amount  notjttf  exceed 
$10,000  per  violation  for  each  day  the 
violation  continues  ta^  amount  not  to 
exceed  $11,000  periaolation. 

Paragraph  (q)(3)(vii)  of  §  308.132  sets 
forth  the  increase  in  the  civil  fine  which 
may  be  assessed  pursuant  to  12  U.S.C 
1832(c)  for  violation  of  provisions^  ^ 
forbidding  interest-bearing  depMind 
deposit  accounts.  The  amoumwhich 
may  be  assessed  against  any  depository 
institution  which  violates  the 
prohibition  on  deposit  or  withdrawal 
from  interest-bearing  accounts  via 
negotiable  or  transferable  instruments 
payable  to  third  parties  will  increase 
from  a  fine  of  $1,000  per  violation  to  a 
fine  of  $1,100  per  violation. 

Paragraph  (cj(3)(viii)  of  §  308.132  sets 
forth  the  increase  in  any  CMP  that  may 
be  assessed  pursuant  to  12  U.S.C.  1884 
for  violations  of  security  measure 
requirements.  The  amount  of  CMP 
which  may  be  assessed  against  an 
institution  which  violates  a  rule 
establishing  minimum  security 
requirements  as  set  forth  in  12  U.S.C. 
1882,  will  increase  from  a  CMP  not  to 
exceed  $100  for  each  day  of  the 
violation  to  a  CMP  not  to  exceed  $110 
for  each  day  of  the  violation. 

Paragraph  (c)(3)(ix)  of  §  308.132  sets 
forth  the  increases  in  the  CMP  amounts 
that  may  be  assessed  pursuant  to  the 
Bank  Holding  Company  Act  of  1970  for 
prohibited  tying  arrangements.  A  Tier 
One  CMP  which  may  be  assessed 
pursuant  to  12  U.S.C.  1972(2)(F)(i)  will 
increase  &x>m  an  amoimt  not  to  exceed 
$5,000  for  each  day  during  which  the 
violation  continues  to  an  amount  not  to 
exceed  $5,500  for  each  day  during 
which  the  violation  continues.  A  Tier 
Two  CMP  which  may  be  assessed 
pureuant  to  12  U.S.C.  1972(2)(F)(ii)  will 
increase  from  an  amount  not  to  exceed 
$25,000  for  each  day  during  which  the 
violation,  practice  or  breach  continues 
an  amount  not  to  exceed  $27,500  for 
each  day  during  which  the  violation, 
practice  or  breach  continues.  A  Tier 
Three  CMP  which  may  be  assessed 
pursuant  to  12  U.S.C.  1972(2)(F)(iii)  will 
increase  from  an  amount  not  to  exceed, 
in  the  case  of  any  person  other  than  an 
insured  depository  institution 
$1,000,000  for  each  day  during  which 
the  violation,  practice,  or  bre^h 
continues  to  an  amount  not  to  exceed 
$1,100,000  for  each  day  during  which 
the  violation,  practice,  or  breach 
continues.  In  the  case  of  any  insured 
depository  institutioa.  Tier  Three 


penaltMrmll  increase  from  an  amount 
not  yrixceed  the  lesser  of  $1,000,000^ 

iroent  of  the  total  assets  of  s 
institution  for  each  day  durijikftwhich 
the  violatiiHi.  practioe,  oi 
continues  to  an  amouRfnot  to  exceed 
the  lesser  of  $l,ipo;6o(>or  1  percent  of 
the  total  asse^s^  such  institution  for 
each  daydtmng  which  the  violation. 
practip<or  breach  continues. 

igraph  (c)(3)(x)  of  §  308.132 
dicates  that  punuant  to  the 
International  Banking  Act  of  1978  (IBA) 
(12  U.S.C  3108(b)).  a  CMP  may  be 
assessed  for  feilure  to  comply  with  the 
requirements  of  the  IBA  pursuant  to 
section  8(i)(2)  of  the  FDIA  (12  U.S.C 
1818(i)(2)).  Such  CMP  will  increase  in 
the  amounts  set  forth  in  paragraph 
(c)(3)(i)  of  §  308.132  which  contains  the 
increases  for  section  8(i)(2). 

Paragraph  (c)(3)(xi)  of  §  308.132  sets 
forth  the  increase  in  CMP  that  may  be 
assessed  pureuant  to  section  8(i)(2)  of 
the  FDIA  (12  U.S.C.  1818(i)(2)).  as  made 
applicable  by  12  U.S.C  3349(b),  where 
a  financial  institution  seeks,  obtains,  or 
gives  any  other  thing  of  value  in 
exchange  for  the  performance  of  an 
appraisal  by  a  person  that  the  institution 
knows  is  not  a  state  certified  or  Ucensed 
appraiser  in  connection  with  a  federally 
related  transaction.  Such  CMP  amounts 
will  increase  in  the  amounts  set  forth  in 
paragraph  (c)(3)(i)  of  §  308.132  which 
contains  the  increases  for  section  8(i)(2). 
Paragraph  (c)(3)(xii)  of  §  308.132  sets 
forth  that  pursuant  to  the  International 
Lending  Supervision  Act  (ILSA)  (12 
U.S.C.  3909(d)).  the  CMP  that  may  be 
assessed  against  any  banking  institution 
or  any  officer,  director,  employee,  agent 
or  other  person  participating  in  the 
conduct  of  the  affairs  of  sucn  banking 
institution  will  increase  from  an  amount 
not  to  exceed  $1,000  for  each  day  a 
violation  of  the  ILSA  or  any  rule. 
regulation  or  order  issued  pursuant  to 
ILSA  continues  to  an  amount  not  to 
exceed  $1,100  for  each  day  such 
violation  continues. 

Paragraph  (c)(3)(xiii)  of  §  308.132 
indicates  that  pursuant  to  the 
Community  Development  Banking  and 
Financial  Institution  Act  (Community 
Development  Banking  Act)  (12  U.S.C. 
4717(b))  a  CMP  may  be  assessed  for 
violations  of  the  Community 
Development  Banking  Act  pursuant  to 
section  8(i)(2)  of  the  FDIA  (12  U.S.C. 
1818(i)(2)).  Such  CMP  amounts  will 
increase  in  the  amounts  set  forth  in 
paragraph  (cK3)(i)  of  §  308.132  which 
contains  the  increases  for  section  8(i)(2). 
Paragraph  (c)(3)(xiv)  of  §  308.132  sets 
forth  that  pursuant  to  section  2lB  of  the 
Securities  Exchange  Act  of  1934 
(Exchange  Act)  (15  U.S.C  78u-2), 
CMP's  may  be  assessed  for  violations  of 
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certain  provisions  of  the  Exchange  Act. 
where  such  penalties  are  in  the  public 
interest.  The  Tier  One  CMP  amounts 
which  may  be  assessed  pursuant  to  15 
U.S.C78u-2(b)(l)  will  increase  from  an 
amount  not  to  exceed  SS.OOO  for  a 
natural  person  or  $50,000  for  any  other 
person  for  violations  set  forth  in  15 
U.S.C.  78u-2(a).  to  $5,500  for  a  natural 
person  or  $55,000  for  any  other  person. 
The  Tier  Two  CMP  which  maybe 
assessed  pursuant  to  15  U.S.C.  78u- 
2(b)(2) — (oT  each  violation  set  forth  in 
15  U.S.C.  78u-2(a) — will  increase  from 
an  amount  not  to  exceed  $50,000  for  a 
natural  person  or  $250,000  for  any  other 
person  if  the  act  or  omission  involved 
fraud,  deceit,  manipulation,  or 
deliberate  or  reckless  disregard  of  a 
regulatory  requirement,  to  an  amount 
not  to  exceed  $55,000  for  a  natural 
person  or  $275,000  for  any  other  person. 
The  Tier  Three  CMP  which  may  be 
assessed  pursuant  to  15  U.S.C.  78u- 
2(b)(3)  for  each  violation  set  forth  in  15 
U.S.C.  78u-2(a).  in  an  amount  not  to 
exceed  $100,000  for  a  natural  person  or 
$500,000  for  any  other  person,  if  the  act 
or  omission  involved  fraud,  deceit, 
manipulation,  or  deliberate  or  reckless 
disregard  of  a  regulatory  requirement; 
and  such  act  or  omission  directly  or 
indirectly  resulted  in  substantial  losses, 
or  created  a  significant  risk  of 
substantial  losses  to  other  persons  or 
resulted  in  substantial  pecuniary  gain  to 
the  person  who  committed  the  act  or 
omission  to  an  amount  not  to  exceed 
$110,000  for  a  natural  person  or 
$550,000  for  any  other  person. 

Paragraph  (c)(3)(xv)  of  §  308.132  sets 
forth  that  the  CMP  that  may  be  assessed 
pursuant  to  the  Program  Fraud  Civil 
Remedies  Act  (31  U.S.C.  3802),  will 
increase  from  an  amount  of  not  more 
than  S5.0O0  per  day  for  violations 
involving  false  claims  and  statements  to 
$5,500  per  day. 

Paragraph  (c)(3)(xvi)  of  §  308.132  sets 
forth  the  CMP  that  may  be  assessed 
pursuant  to  the  Flood  Disaster 
Protection  Act  (FDPA)(42  U.S.C. 
4012a(f))  against  any  regulated  lending 
institution  that  engages  in  a  pattern  or 
practice  of  violations  of  the  FDPA.  The 
amount  of  the  f>enalty  for  each  violation 
will  remain  at  $350,  however,  the 
annual  amount  which  may  be  assessed 
will  increase  from  an  amount  not  to 
exceed  a  total  of  $100,000  annually  to 
an  amount  not  to  exceed  a  total  of 
$105,000  annually. 

m.  Regulatory  Flodbility  Act 

Chapter  6  of  Title  5  of  the  United 
States  Code  which  pertains  to  "The 
Analysis  of  Regulatory  Functions"  does 
not  apply  to  the  final  rule  regarding  part 
308.  The  revision  to  part  308  is  not  a 


"rule"  for  purpoMt  of  that  statute  (i 
5  U.S.C.  601(2))  as  it  is  not  a  rule  for 
which  the  FDIC  is  required  to  publish 
a  general  notice  of  proposed  nilemaking 
under  section  553(b)  of  Title  5  of  the 
United  States  Code.  This  is  because  the 
law  leaves  the  FDIC  no  discretion  with 
regard  to  the  requirement  of  adjustment 
or  the  formula  for  the  amotmt  of  CMP 
adjustments  to  be  made,  the  changes  are 
ministerial,  technical  and 
noncontroversial  and  the  law  requires 
that  the  regulation  implementing  the 
adjustments  be  made  within  180  days  of 
the  enactment  of  the  DCLA.  Therefore, 
the  FDIC  has  determined  for  good  cause 
that  public  notice  and  comment  are 
unnecessary,  impracticable,  or  contrary 
to  the  public  interest  and  that  the  rule 
should  be  published  in  Gnal  form. 

rV.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Public  Law  104-121) 
provides  generally  for  agencies  to  report 
rules  to  Congress  and  for  Congress  to 
review  the  rules.  The  reporting 
requirement  is  triggered  in  instances 
where  the  FDIC  issues  a  final  rule  as 
defined  by  the  Administrative 
Procedure  Act  (APA)  at  5  U.S.C.  551. 
Because  the  FDIC  is  issuing  a  final  rule 
as  defined  by  the  APA,  the  FDIC  will 
file  the  reports  required  by  SBREFA. 

The  Ofnce  of  Management  and  Budget 
has  determined  that  this  final  revision 
to  part  308  does  not  constitute  a 
"major"  rule  as  defined  by  the  statute. 

V.  Exemption  From  Public  Notice  and 
Comment 

Because  the  law  requires  the  FDIC  to 
amend  its  rules,  provides  the  specific 
adjustments  to  be  made  and  leaves  the 
FDIC  no  discretion  in  calculating  the 
amount  of  those  adjustments,  the 
changes  are  ministerial,  technical  and 
noncontroversial.  and  the  law  requires 
that  the  regulation  implementing  the 
adjustments  be  published  in  the  Federal 
Register  within  180  days  of  enactment 
of  the  DCLA,  the  FDIC  has  determined 
for  good  cause  that  public  notice  and 
comment  is  unnecessary  and 
impracticable  under  the  APA  (5  U.S.C. 
553(b)(3)(B)).  and  that  the  rule  should 
be  published  in  final  form. 

VI.  EffiBCtive  Date 

For  the  same  reasons  that  the  FDIC  for 
good  cause  has  determined  that  public 
notice  and  comment  is  unnecessary, 
impractical  and  contrary  to  the  public 
interest,  the  FDIC  finds  that  it  has  good 
cause  to  adopt  an  effective  date  that  is 
less  than  30  days  after  the  date  of 
publication  in  the  Federal 


pursuant  to  the  APA  (5  U.S.C  553(d)), 
and  therefme.  the  regiilaticm  is  effective 
upon  publication. 

Lisi  of  Subjects  in  12  CFR  Part  308 

Administrative  practice  and 
procedure.  Banks,  banking.  Claims, 
Crime,  Equal  access  to  justice.  Ex  parte 
communications.  Hearing  procedure. 
Lawyers,  Penalties.  State  nonmember 
banks. 

For  the  reasons  set  out  in  the 
preamble,  part  308  of  chapter  in  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  308 
is  revised  to  read  as  follows: 

AudMrity:  5  U.S.C  504.  554-557;  12 
U.S.C  93(b).  164,  505. 1817. 1818,  1820, 
1828, 1829,a829b,  1831o,  1832(c).  1884(b). 
1972.  3102.  3108(a).  3349.  3909.  4717;  15 
U.S.C  78  (h)  and  (i).  78o-»(c).  78o-5.  78q- 
1.  78s.  78u,  78u-2.  78u-3,  and  78w;  28 
U.S.C  2461  note:  31  U.S.C.  330.  5321;  42 
use  4012a:  Mc.  SlOOKs).  Pub.  L.  104-134. 
110  Stat.  1321-358. 

2.  Section  308.116  is  amended  by 
adding  a  new  paragraph  (b)(4)  to  read  as 
follows: 


1308.116    Asaeesmentofpenattlea. 

•        •        •        «        • 

(b)«  •  • 

(4)  Adjustment  of  civil  money 
penalties  by  the  rate  of  inflation 
pursuant  to  section  3  J  001  (s)  of  the  Debt 
Collection  Improvement  Act.  After 
November  12, 1996: 

(i)  Any  person  who  engages  in  a 
violation  as  set  forth  in  paragraph  (b)(1) 
of  this  section  shall  forfeit  and  pay  a 
civil  money  penalty  of  not  more  than 
$5,500  for  each  day  the  violation 
continues. 

(ii)  Any  person  who  engages  in  a 
violaUoh.  unsafe  or  unsound  practice  or 
breach  of  fiduciary  duty,  as  set  forth  in 
paragraph  (b)(2)  of  this  section,  shall 
forfeit  and  pay  a  civil  money  penalty  of 
not  more  than  $27,500  for  eacn  day  such 
violation,  practice  or  breach  continues. 

(iii)  Any  person  who  knowingly 
engages  in  a  violation,  unsafe  or 
unsound  practice  or  breach  of  fiduciary 
duty,  as  set  forth  in  paragraph  (b)(3)  of 
this  section,  shall  forfeit  and  pay  a  dvil 
money  penalty  not  to  exceed: 

(A)  In  the  case  of  a  person  other  than 

a  depository  institution — $1,100,000  per 
day  for  each  day  the  violation,  practice 
or  breach  continues;  or 

(B)  In  the  case  of  a  depository 
institution — an  amount  not  to  exceed 
the  lesser  of  $1,100,000  or  one  percent 
of  the  total  assets  of  such  institution  for 
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each  day  the  violation,  practice  or 
breach  continues. 

•  •        •        •        • 

3.  In  §  308.132,  paragraph  (c)(2)  is 
revised  and  a  new  paragraph  (c)(3)  is 
added  to  read  as  follows: 

1308.132    Aseeesment  of  penalties. 

•  •        *        •        • 

(c)*  •  * 

(2)  The  Board  of  Directors  or  its 
designee  may  assess  civil  money 
penalties  pursuant  to  section  7(a)  of  the 
FDLA  (12  U.S.C.  1817(a))  as  follows: 

(i)  Late  filing— Tier  One  penalties.  In 
cases  in  which  a  bank  fails  to  make  or 
publish  its  Report  of  Condition  and 
Income  (Call  Report)  within  the 
appropriate  time  periods,  a  civil  money 
penalty  of  not  more  than  $2,000  per  day 
may  be  assessed  where  the  bank 
maintains  procedures  in  place 
reasonably  adapted  to  avoid  inadvertent 
error  and  the  late  filing  occurred 
imintentionally  and  as  a  result  of  such 
error;  or  the  bank  inadvertently 
transmitted  a  Call  Report  which  is 
minimally  late. 

(A)  First  offense.  Generally,  in  such 
cases,  the  amount  assessed  shall  be  $300 
per  day  for  each  of  the  first  15  days  for 
which  the  failure  continues,  and  $600 
per  day  for  each  subsequent  day  the 
failure  continues,  beginning  on  the 
sixteenth  day.  For  banks  with  less  than 
$25,000,000  in  assets,  the  amount 
assessed  shall  be  the  greater  of  $100  per 
day  or  Vioooth  of  the  bank's  total  assets 
(Vioth  of  a  basis  point)  for  each  of  the 
first  15  days  for  which  the  failure 
continues,  and  $200  or  Vsooth  of  the 
bank's  total  assets,  Vs  of  a  basis  point) 
for  each  subsequent  day  the  failure 
continues,  beginning  on  the  sixteenth 
day. 

(B)  Second  offense.  Where  the  bank 
has  been  delinquent  in  making  or 
publishing  its  Call  Report  within  the 
preceding  five  quarters,  the  amount 
assessed  for  the  most  current  failure 
shall  generally  be  $500  per  day  for  each 
of  the  first  15  days  for  which  the  failure 
continues,  and  $1,000  p)er  day  for  each 
subsequent  day  the  failure  continues, 
beginning  on  the  sixteenth  day.  For 
banks  with  less  than  $25,000,000  in 
assets,  those  amounts,  respectively, 
shall  be  'Aooth  of  the  bank's  total  assets 
and  Vzsoth  of  the  bank's  total  assets. 

(C)  Mitigating  factors.  The  amounts 
set  forth  in  paragraph  (c)(2)(i)(A)  of  this 
section  may  be  reduced  based  upon  the 
factors  set  forth  in  paragraph  (b)  of  this 
section. 

P)  Lengthy  or  repeated  violations. 
The  amounts  set  forth  in  this  paragraph 
(c)(2)(i)  will  be  assessed  on  a  case-by- 
case  basis  where  the  amount  of  time  of 
the  bank's  delinquency  is  lengthy  or  the 


bank  has  been  delinquent  repeatedly  in 
making  or  publishing  its  Call  Reports. 

(E)  Waiver.  Absent  extraordinary 
circumstances  outside  the  control  of  the 
bank,  penalties  assessed  for  late  filing 
shall  not  be  waived. 

(ii)  Late  filing— Tier  Two  penalties. 
Where  a  bank  fails  to  make  or  publish 
its  Call  Report  within  the  appropriate 
time  period,  the  Board  of  Directors  or  its 
designee  may  assess  a  civil  money 
penalty  of  not  mora  than  $20,000  per 
day  for  each  day  the  failure  continues. 
Pursuant  to  the  Debt  Collection 
Improvement  Act  of  1996,  for  violations 
which  occxu-  after  November  12, 1996, 
the  maximum  Tier  Two  penalty  amount 
will  increase  to  $22,000  per  day  for  each 
day  the  failure  continues. 

(iii)  False  or  misleading  reports  or 
information — (A)  Tier  One  penalties.  In 
cases  in  which  a  bank  submits  or 
publishes  any  false  or  misleading  Call 
Report  or  information,  the  Board  of 
Directors  or  its  designee  may  assess  a 
civil  money  penalty  of  not  more  than 
$2,000  per  day  for  each  day  the 
information  is  not  corrected,  where  the 
bank  maintains  procedures  in  place 
reasonably  adapted  to  avoid  inadvertent 
error  and  the  violation  occurred 
unintentionally  and  as  a  result  of  such 
error;  or  the  bank  inadvertently 
transmits  a  Call  Report  or  information 
which  is  false  or  misleading. 

(B)  Tier  Two  penalties.  Where  a  bank 
submits  or  publishes  any  false  or 
misleading  Call  Report  or  other 
information,  the  Board  of  Directors  or  its 
designee  may  assess  a  civil  money 
penalty  of  not  more  than  $20,000  per 
day  for  each  day  the  information  is  not 
corrected.  Pursuant  to  the  Debt 
Collection  Improvement  Act  of  1996.  for 
violations  which  occur  after  November 
12,  1996.  the  maximum  Tier  Two 
penalty  amount  will  increase  to  $22,000 
per  day  for  each  day  the  information  is 
not  corrected. 

(C)  Tier  Three  penalties.  Where  a 
bank  knowingly  or  with  reckless 
disregard  for  the  accuracy  of  any  Call 
Report  or  information  submits  or 
publishes  any  false  or  misleading  Call 
Report  or  other  information,  the  Board 
of  Directors  or  its  designee  may  assess 
a  civil  money  penalty  of  not  more  than 
the  lesser  of  $1,000,000  or  1  percent  of 
the  bank's  total  assets  per  day  for  each 
day  the  information  is  not  corrected. 
PiiTsuant  to  the  Debt  Collection 
Improvement  Act  of  1996,  for  violations 
which  occur  after  November  12, 1996, 
the  maximum  Tier  Three  penalty 
amount  will  increase  to  the  lesser  of 
$1,100,000  per  day  or  1  percent  of  the 
bank's  total  assets  per  day  for  each  day 
the  information  is  not  corrected. 


(D)  Mitigating  factms.  The  amounts 
set  forth  in  this  paragraph  (c)(2)  may  be 
reduced  based  upon  the  fiKlors  set  forth 
in  paragraph  (b)  of  this  section. 

(3)  Adjustment  of  dvil  money 
penalties  by  the  rate  of  inflation 
pursuant  to  section  310011s)  of  the  Debt 
Collection  Act.  Pursuant  to  section 
31001(s)  of  the  Debt  Collection  Act,  for 
violations  which  occur  after  November 
12, 1996,  the  Board  of  Directors  or  its 
designee  may  assess  dvil  money 
penalties  in  the  maximum  amounts  as 
follows: 

(i)  Civi7  money  penalties  assessed 
pursuant  to  section  B(i)(2)  of  the  FDIA. 
Tier  One  civil  money  penalties  may  be 
assessed  pursuant  to  section  8(i)(2)(A)  of 
the  FDL\  (12  U.S.C.  1818(i)(2)(A))  in  an 
amount  not  to  exceed  $5 ,500  for  each 
day  during  which  the  violation 
continues.  Tier  Two  dvil  money 
penalties  may  be  assessed  pursuant  to 
section  8(i)(2)(B)  of  the  FDL\  (12  U.S.C. 
1818(i)(2)(B))  in  an  amount  not  to 
exceed  $27,500  for  each  day  during 
which  the  violation,  practice  or  breach 
continues.  Tier  Three  dvil  money 
penalties  may  be  assessed  pursuant  to 
sedion  8(i)(2)(C)(12  U.S.C.  1818(i)(2)(C)) 
in  an  amount  not  to  exceed,  in  the  case 
t)f  any  person  other  than  an  insured 
depository  institution  $1,100,000  or,  in 
the  case  of  any  insured  depository 
institution,  an  amount  not  to  exceed  the 
lesser  of  $1,100,000  or  1  percent  of  the 
total  assets  of  such  institution  for  each 
day  during  which  the  violation, 
practice,  or  breach  continues. 

(A)  Civil  money  penalties  may  be 
assessed  pursuant  to  section  8(i)(2)  of 
the  FDIA  in  the  amounts  «!et  forth  in  this 
paragraph  (c)(3Mi)  for  violations  of 
various  consumer  laws,  including,  the 
Home  Mortgage  Disclosure  Act  (12 
U.S.C.  2804  et  seq.  and  12  CFR  203.6). 
the  Expedited  Funds  Availabihty  Ad 
(12  U.S.C.  4001  et  seq.),  the  Truth  in 
Savings  Ad  (12  U.S.C.  4301  et  seq.),  the 
Real  Estate  Settlement  Procedures  Ad 
(12  U.S.C.  2601  et  seq.  and  12  CFR  part 
3500),  the  Truth  in  Lending  Ad  (15 
U.S.C.  1601  et  seq.),  the  Fair  Credit 
Reporting  Ad  (15  U.S.C.  1681  et  seq.). 
the  Equal  Credit  Opportunity  Ad  (15 
U.S.C.  1691  et  seq.)  the  Fair  Debt 
Collection  Practices  Ad  (15  U.S.C.  1692 
et  seq.),  the  Electronic  Fimds  Transfer 
Ad  (15  U.S.C.  1693  et  seq.)  and  the  Fair 
Housing  Ad  (42  U.S.C.  3601  et  seq.)  in 
the  amounts  set  forth  in  paragraphs 
(c)(3)(i)  through  (c)(3)(iii)  of  this  section. 

(ii)  Civil  money  penalties  assessed 
pursuant  to  section  7(c)  of  the  FDIA  for 
late  filing  or  the  submission  false  or 
misleading  certified  statements.  Tier 
One  civil  money  [lenalties  may  be 
assessed  pursuant  to  section  7(c)(4)(A) 
of  the  FDL\  (12  U.S.C.  1817(c)(4)(A))  in 
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tn  amount  not  to  exceed  $2,000  for  each 
day  during  which  the  failure  to  file 
continues  or  the  false  or  misleading 
information  is  not  corrected.  Tier  Two 
civil  money  penalties  may  be  aaaesaed 
pursuant  to  section  7(c)(4)(B)  of  the 
FT)IA  (12  U.S.C.  1817(c)(4)(B))  in  an 
amount  not  to  exceed  $22,000  for  each 
day  during  which  the  failure  to  file 
continues  or  the  false  or  misleading 
information  is  oot  corrected.  Tier  Three 
civil  money  penalties  may  be  assessed 
pursuant  to  section  7(c)(4)(C)  in  an 
amount  not  to  exceed  the  lesser  of 
Si,  100.000  or  1  percent  of  the  total 
assets  of  the  institution  for  each  day 
during  which  the  failure  to  file 
continues  or  the  false  or  misleading 
information  is  not  corrected. 

(iii)  Civil  money  penalties  assessed 
pursuant  to  section  10(e)(4)  of  the  FDIA 
for  refusal  to  allow  examination  or  to 
provide  required  information  during  an 
examination.  Pursuant  to  section 
10(e)(4)  of  the  FDIA  (12  U.S.C. 
1820(e)(4)),  civil  money  penalties  may 
be  assessed  against  any  affiliate  of  an 
insured  depository  institution  which 
refuses  to  permit  a  duly-appointed 
examiner  to  conduct  an  examination  or 
to  provide  information  during  the 
course  of  an  examination  as  set  forth  in 
section  20fb)  of  the  FDIA  (12  U.S.C. 
1820(b)),  in  an  amount  not  to  exceed 
$5,500  for  each  day  the  refusal 
continues. 

(iv)  Civil  money  penalties  assessed 
pursuant  to  section  18(a)(3)  of  the  FDIA 
for  incorrect  display  of  insurance  logo. 
Pursuant  to  section  18(a)(3)  of  the  FDIA 
(12  use.  1828(a)(3)),  civil  money 
penalties  may  be  assessed  against  an 
insured  depository  institution  which 
fails  to  correctly  display  its  insurance 
logo  pursuant  to  that  section,  in  an 
amount  not  to  exceed  $110  for  each  day 
the  violation  continues. 

(v)  Civil  money  penalties  assessed 
pursuant  to  section  18(h)  of  the  FDIA  for 
failure  to  file  a  certified  statement  or  to 
pay  assessment.  Pursuant  to  section 
18(b)  of  the  FDIA  (12  U.S.C.  1828(h)),  a 
dvil  money  penalty  may  be  assessed 
against  an  insured  depository  institution 
which  wilfully  fails  or  refuses  to  file  a 
certified  statement  or  pay  any 
assessment  required  under  the  FDIA  in 
an  amount  not  to  exceed  $110  for  each 
dav  the  violation  continues. 

fvi)  Cjvi7  money  penalties  assessed 
pursuant  to  section  1 9b(j)  of  the  FDIA 
for  recordkeeping  violations.  Pursuant 
to  section  19b(i)  of  the  FDIA  (12  U.S.C. 
1829b(j)),  dvil  money  penalties  may  be 
assessed  against  an  insured  depository 
institution  and  any  director,  officer  or 
employee  thereof  who  wilfully  or 
through  gross  negligence  violates  or 
causes  a  violation  of  the  recordkeeping 


requirements  of  that  section  or  its 
implementing  regulations  in  an  amount 
not  to  exceed  $11,000  per  violation. 

(vii)  Civil  fine  pursuant  to  12  U.S.C. 
1832(c)  for  violation  of  provisions 
forbidding  interest-bearing  demand 
deposit  accounts.  Pursuant  to  12  U.S.C 
1832(c),  any  depodtory  institution 
which  violates  the  prohibition  on 
deposit  or  withdrawal  &om  interest- 
bearing  accounts  via  negotiable  or 
transferable  instruments  payable  to 
third  parties  shall  be  subject  to  a  fine  of 
$1,100  per  violation. 

(viii)  Civil  penalties  for  violations  of 
security  measure  requirements  under  12 
U.S.C.  1884.  Pursuant  to  12  U.S.C  1884, 
an  institution  which  violates  a  rule 
establishing  minimum  security 
requirements  as  set  forth  in  12  U.S.C. 
1882.  shall  be  subject  to  a  civil  penalty 
not  to  exceed  $110  for  each  day  of  the 
violation. 

(ix)  Cjvi7  money  penalties  assessed 
pursuant  to  the  Bank  Holding  Company 
Act  of  1970  for  prohibited  tying 
arrangements.  Pursuant  to  the  Bank 
Holding  Company  Act  of  1970,  Tier  Chie 
dvil  money  penalties  may  be  assessed 
pursuant  to  12  U.S.C.  1972(2)(F)(i)  in  an 
amount  not  to  exceed  $5,500  for  each 
day  during  which  the  violation 
continues.  Tier  Two  dvil  money 
penalties  may  be  assessed  pursuant  to 
12  U.S.C.  1972(2)(F)(ii)  in  an  amount 
not  to  exceed  $27,500  for  each  day 
during  which  the  violation,  practice  or 
breach  continues.  Tier  Three  civil 
money  penalties  may  be  assessed 
.  pursuant  to  12  U.S.C.  1972(2)(F)(iii)  in 
an  amount  not  to  exceed,  in  the  case  of 
any  person  other  than  an  insured 
depository  institution  $1,100,000  for 
each  day  during  which  the  violation, 
practice,  or  breach  continues  or,  in  the 
case  of  any  insured  depository 
institution,  an  amount  not  to  exceed  the 
lesser  of  $1,100,000  or  1  percent  of  the 
total  assets  of  such  institution  for  each 
day  during  which  the  violation, 
practice,  or  breach  continues. 

(x)  Civil  money  penalties  assessed 
pursuant  to  the  International  Banking 
Act  of  1 978.  Pursuant  to  the 
International  Banking  Act  of  1978  (IBA) 
(12  U.S.C.  3108(b)),  dvil  money 
penalties  may  be  assessed  for  failure  to 
comply  with  the  requirements  of  the 
IBA  pursuant  to  section  8(i)(2)  of  the 
FDIA  (12  U.S.C  1818(i)(2)),  in  the 
amounts  set  forth  in  {Mragraph  (c)(3)(i) 
of  this  section. 

(xi)  Ci  vi7  money  penalties  assessed  for 
appraisal  violations.  Pursuant  to  12 
U.S.C.  3349(b),  where  a  finandal 
institution  seeks,  obtains,  or  gives  any 
other  thing  of  value  in  exchange  for  the 
performance  of  an  appraisal  by  a  person 
that  the  institution  knows  is  not  a  state 


certified  or  licensed  appraiser  in 
connection  with  a  federally  related 
transaction,  a  dvil  money  penalty  may 
be  assessed  piusuant  to  section  8(i)(2)  of 
the  FDIA  (12  U.S.C.  1818(i)(2))  in  the 
amounts  set  forth  in  paragraph  (c)(3)(i) 
of  this  section. 

(xii)  Civil  money  penalties  assessed 
pursuant  to  International  Lending 
Supervision  Act.  Pursuant  to  the 
International  Lending  Supervision  Act 
(ILSA)  (12  U.S.C.  3909(d)),  the  CMP  that 
may  be  assessed  against  any  banking 
institution  or  any  officer,  director, 
employee,  agent  or  other  person 
paitidpating  in  the  conduct  of  the 
affairs  of  such  banking  institution  is 
amount  not  to  exceed  $1,100  for  each 
day  a  violation  of  the  ILSA  or  any  rule, 
regulation  or  order  issued  pursuant  to 
ILSA  continues. 

(xiii)  Civil  money  penalties  assessed 
for  violations  of  the  (Community 
Development  Banking  and  Financial 
Institution  Act.  Pursuant  to  the 
Ck)nununity  Development  Banking  and 
Financial  Institution  Act  (Community 
Development  Banking  Act)  (12  U.S.C 
4717(b))  a  dvil  money  penalty  may  be 
assessed  for  violations  of  the 
Community  Development  Banking  Act 
pursuant  to  section  8(i)(2)  of  the  FDIA 
(12  U.S.C  18l8(i)(2)),  in  the  amounts  set 
forth  in  paragraph  (c)(3)(i)  of  this 
section. 

(xiv)  Civi7  money  penalties  assessed 
for  violations  of  the  Securities  Exchange 
Act  of  1934.  Piirsuant  to  section  21B  of 
the  Securities  Exchange  Act  of  1934 
(Exchange  Art)  (15  U.S.C.  78u-2),  civil 
money  penalties  may  be  assessed  for 
violations  of  certain  provisions  of  the 
Exchange  Art,  where  such  penalties  are 
in  the  public  interest.  Tier  One  civil 
money  penalties  may  be  assessed 
pursuant  to  15  U.S.C.  78u-2(b)(l)  in  an 
amoimt  not  to  exceed  $5,500  for  a 
natural  person  or  $55,000  for  any  other 
person  for  violations  set  forth  in  15 
U.S.C.  78u-2(a).  Tier  Two  dvil  money 
penalties  may  be  assessed  pursuant  to 
15  U.S.C.  78u-2(b)(2)  in  an  amount  not 
to  exceed — for  each  violation  set  forth  in 
15  U.S.C  78u-2(a)— 555.000  for  a 
natural  person  or  $275,000  for  any  other 
person  if  the  art  or  omission  involved 
firaud,  deceit,  manipulation,  or 
deliberate  or  reckless  disregard  of  a 
regulatory  requirement.  Tier  Three  dvil 
money  penalties  may  be  assessed 
pursuqpt  to  15  U.S.C  78u-2(b)(3)  fat 
each  violation  set  forth  in  15  U.S.C 
78u-2(a),  in  an  amount  not  to  exceed 
$110,000  for  a  natural  person  or 
$550,000  for  any  other  perscui,  if  the  art 
or  omission  involved  fraud,  deceit, 
manipulation,  or  deliberate  or  reckless 
disregard  of  a  regulatory  requirement; 
and  such  art  or  omission  directly  or 
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indirectly  resulted  in  substantial  losses, 
or  created  a  significant  risk  of 
substantial  losses  to  other  persons  or 
resulted  in  substantial  pecimiary  gain  to 
the  person  who  committed  the  art  or 
omission. 

(xv)  Qvj7  money  penalties  assessed 
for  false  claims  and  statements 
pursuant  to  the  Program  Fraud  Civil 
Remedies  Act.  Pursuant  to  the  Program 
Fraud  Civil  Remedies  Act  (31  U.S.C. 
3802),  civil  money  penalties  of  not  more 
than  $5,500  per  day  may  be  assessed  for 
violations  involving  false  claims  and 
statements. 

(xvi)  Civil  money  penalties  assessed 
for  violations  of  the  Flood  Disaster 
Protection  Act.  Pursuant  to  the  Flood 
Disaster  Protection  Act  (FDPA)(42 
U.S.C.  4012a(f)),  civil  money  penalties 
may  be  assessed  against  any  regulated 
lending  institution  that  engages  in  a 
pattern  or  practice  of  violations  of  the 
FDPA  in  an  amoimt  not  to  exceed  $350 
per  violation,  and  not  to  exceed  a  total 
of  $105 ,000  annually. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C.  this  29th  day  of 
October,  1996. 

Federal  Deposit  Insurance  Corporation. 

Jerry  L.  Langley. 

Executive  Secretary. 

[PR  Doc.  96-28752  Filed  ll-»-96;  8:45  am] 

BKIMQ  CODE  (n4-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-CE-1 03-^0;  Amendment 
39-4806;  AO  9«-23-«3] 

RIN  2120-AA64 

Airworthiness  Directives;  Aerospace 
Technologies  of  Australia  Pty  Ltd. 
(Formerly  Government  Aircraft 
Factory)  Models  N22B,  N24A.  and 
N22S  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rulf. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Aerospace  Technologies  of 
Australia  Pty  Ltd.  (ASTA)  Models  N22B, 
N24A,  and  N22S  airplanes  that  are  not 
equipped  with  a  part  number  (P/N)  IE/ 
N-12-57  fuselage  stub  fin  plate  (MOD 
N759).  This  action  requires  replacing 
*the  existing  fuselage  stub  fin  plate  with 
one  of  improved  design,  P/N  lE/N-12- 
57.  This  action  results  from  several 
reports  of  cracks  along  the  forward 
flange  of  the  fuselage  stub  fin  plate  in 


the  area  of  Rib  Water  Line  (WL)  138.87. 
The  actions  spedfied  by  this  AD  are 
intended  to  prevent  structural  failiue  of 
the  fuselage  area  caused  by  a  cracked 
stub  fin  plate,  which  could  result  in  loss 
of  control  of  the  airplane. 

DATES:  Effective  December  23, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Dirertor 
of  the  Federal  Rejgister  as  of  December 
23,  1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Aerospace  Technologies  of  Australia  Pty 
Ltd.,  ASTA  DEFENCE,  Private  Bag  No. 
4,  Beach  Road  Lara  3212,  Virtoria, 
Australia.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-l63- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Atmur,  Aerospace  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard., 
Lakewood,  California  90712;  telephone 
(310)  627-5224;  facsimile  (310)  627- 
5210. 

SUPPLEMENTARY  INFORMATION: 
Events  Leading  to  the  AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  ASTA  Models  N22B,  N24A, 
and  N22S  airplanes  that  are  not 
equipped  with  a  part  number  (P/N)  IE/ 
N-12-57  fuselage  stub  fin  plate  (MOD 
N759)  was  published  in  the  Federal 
Register  on  July  8, 1996  (61  FR  35693). 
The  artion  proposed  to  require 
replacing  the  existing  fuselage  stub  fin 
plate  with  one  of  improved  design,  P/N 
lE/N-12-57.  Accomplishment  of  the 
proposed  installation  as  specified  in  the 
notice  of  proposed  rulemaking  (NPRM) 
would  be  in  accordance  with  Nomad 
Service  Bulletin  ANMD-53-13, 
Revision  3,  dated  Ortober  24, 1995. 

The  NPRM  was  the  result  of  several 
reports  of  cracks  along  the  forward 
flange  of  the  fuselage  stub  fin  plate  in 
the  area  of  Rib  Water  Line  (WL)  138.87. 

Interested  persons  have  been  afforded 
an  opportimity  to  partidpate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  jule  or  the  FAA's 
determination  of  the  cost  to  the  public. 


The  FAA's  Determiaatian 

After  careful  review  of  all  available 
information  related  to  the  subjert 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impart 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  will  be  afferted  by 
this  AD,  that  it  will  take  approximately 
22  workhours  per  airplane  to 
accomplish  the  required  artion,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Parts  cost  approximately 
$150  per  airplane.  Based  on  these 
figures,  the  total  cost  impart  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$22,050  or  $1,470  per  airplane.  This 
figiu^e  is  based  on  ihe  assumption  that 
no  afferted  owner/opwrator  of  the 
afferted  airplanes  has  accomplished  the 
required  replacement. 

ASTA  has  informed  the  FAA  that  it 
has  no  records  of  parts  distribution.  The 
FAA  believes  that  several  of  the  afferted 
airplanes  already  have  the  required 
replacement  incorporated,  which  would 
reduce  the  cost  impart  upon  the  pubUc. 

Regulatory  Impart 

The  regulations  adopted  herein  wall 
not  have  substantial  dirert  efferts  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Polides  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impart,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Art.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  SobiwU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  raference, 
Safety. 

Adoptioa  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutlMrity:  49  U.S.C.  106(g).  40113.  44701. 

§38.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

M-23-e3    Aerospaoa  Technologin  of 

Australia  Pty  Ltd.:  Amendment  39-9808; 
Docket  No.  95-CE-103-AD. 

ApplicabUity:  Models  N22B.  N24A.  and 
N22S  airplanes  (all  serial  numbers), 
certiflcated  in  any  category,  that  are  not 
equipped  with  a  part  number  (P/N)  lE/N-12- 
57  fuselage  stub  fin  plate  (MOO  N7S9). 

N«l«  1:  This  AO  applies  to  each  airplane 
identified  in  the  precedina  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  l>een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  structural  failure  of  the  fuselage 
area  caused  by  a  craclf^ed  stub  fin  plate, 
which  could  result  in  loes  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Replace  the  fuselage  stub  fin  plate  with 
one  of  improved  design.  P/N  lE/N-12-57 
(MOD  N759).  in  accordance  with  the 
AdXDMPUSHMENT  INSTRUCTIONS 
section  of  Nomad  Service  Bulletin  ANMD- 
53-13,  Revision  3.  dated  October  24.  1995. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  on  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  FAA.  Ixw  Angeles 
Aircraft  Certification  Office  (AOO).  3960 


Paramount  Boulevard,  Lalcawood,  Califbmla 
90712.  The  request  shall  be  {orwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angalea  AOO. 

Not*  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AO.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  The  replacement  required  by  this  AO 
shall  be  done  in  accordance  with  Nomad 
Service  Bulletin  ANMD-53-13.  Revision  3. 
dated  October  24.  1995.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Aerospace  Technologies  of 
Australia  Pty  Ltd..  AST  A  ESFENCE.  Private 
Bag  No.  4.  Beach  Road  Lara  3212.  Victoria. 
Australia.  Copies  may  be  inspected  at  the 
FAA.  Central  Region,  Office  of  the  Assistant 
Chief  Counsel.  Room  1558.  601  E.  12th 
Street.  Kansas  City.  Missouri,  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC 

(e)  This  amendment  (39-9808)  becomes 
effective  on  December  23,  1996. 

Issued  in  Kansas  City,  Missouri,  on 
October  28,  1996. 

John  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  96-28164  Filed  11-8-96;  8:45  am] 
aaxMO  oooc  4tia-is-» 


14  CFR  Part  39 

[Docket  No.  g»-NI*-2S1-A0;  Amendment 
39-a«07;  AD  96-23-02] 

RIN  2120-AA64 

Alrworthineaa  Oiractivea;  Boeing 
Model  747  Seriea  Alrplanea 

AQCNCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes.  This  action  requires 
inspections  to  detect  disbonding, 
corrosion,  and  cracking  at  the 
longitudinal  rows  of  f^teners  in  the 
bonded  skin  panels  in  section  41  of  the 
fuselage,  and  repair,  if  necessary.  This 
amendjment  is  prompted  by  a  report  of 
skin  cracking  due  to  disbonding  of  the 
internal  doubler  of  the  cracked  skin 
panels.  The  actions  sp>ecified  in  this  AD 
are  intended  to  prevent  rapid 
decompression  of  the  airplane  due  to 
disbonding  and  subsequent  cracking  of 
the  skin  panels. 

DATES:  Effective  November  27. 1996. 
The  incorporation  by  refierence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  November 
27. 1996. 

Comments  for  inclusion  in  the  Rules 
IDocket  must  be  received  on  or  before 
January  13. 1997. 

ADDRESSES:  Sulunit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
251-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707,  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Breneman.  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  telephone  (206)  227-2776: 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  Recently, 
the  FAA  received  a  report  indicating 
that  skin  cracking  was  found  on  a 
Boeing  Model  747-200  series  airplane 
that  had  accumulated  14,486  total  flight 
cycles.  Multiple  one-inch  skin  cracks 
were  found  through  four  adjacent 
fastener  holes  along  the  number  2 
doorstop  intercostal  between  body 
station  (BS)  488  and  BS  500.  The  FAA 
received  another  report  indicating  that 
skin  cracking  was  found  in  the  same 
location  on  a  Model  747-200  series 
airplane  that  had  acctunulated  13,517 
total  flight  cycles.  This  cracking 
measured  approximately  17  inches  in 
length. 

Results  of  subsequent  inspections  of 
both  airplanes  revealed  extensive 
disbonding  of  the  internal  doubler  of  the 
cracked  skin  panels,  as  well  as 
disbonding  at  several  stringer  locations 
bom  BS  340  to  BS  520  between  stringer 
(S)  6  and  S-14.  The  cause  of  this 
disbonding  has  been  attributed  to 
improper  processing  during  the 
phosphoric  add  anodize  (PAA)  phase  of 
manufacture  of  the  skin  panels. 

Disbonding  of  the  internal  skin 
doublers  could  result  in  increased 
operational  stress  on  the  fuselage  skin, 
and  could  lead  to  multiple-site  skin 
cracking.  This  conditicm,  if  not 
corrected,  could  result  in  rapid 
decompression  of  the  airplane. 
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Explanation  of  Relevant  Service 
Infonnation 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
S3A2409,  dated  September  26. 1996, 
which  describes  procedures  for 
inspections  to  detect  disbonding, 
corrosion,  and  dracldng  of  the 
longitudinal  rows  of  fasteners  in  the 
bonded  skin  panels  in  section  41  of  the 
fuselage,  and  repair,  if  necessary.  The 
alert  service  bulletin  identifies  four 
affected  skin  areas: 

•  Area  1 :  The  flat  skin  panel  aft  of  the 
cockpit  windows  bom  body  station  (BS) 
340  to  BS  520  between  S-6  and  S-14. 

•  Area  2:  The  flat  skin  panels  below 
the  cockpit  windows. 

•  Mea  3:  The  large-radius  skin  panels 
in  the  main  deck  area  (excluding  Area 

4). 

•  Area  4:  The  section  of  the  large- 
radius  skin  panel  aft  of  door  1  from  BS 
488  to  BS  500  between  S-16  and  S-26. 

The  alert  service  bulletin  also 
specifies  four  methods  of  inspection: 

•  Method  1:  One-time  external 
ultrasonic  inspections  (for  Area  1  only) 
of  the  skin  for  disbonded  doublers;  and 
an  external  inspection  of  the  skin  for 
cracks,  and  repair,  if  necessary; 

•  Method  2:  One-time  internal  visual 
ins[>ections  of  the  skin  for  disbonded 
doublers.  corrosion,  or  cracks;  and 
repair,  or  an  external  inspection  of  the 
sldn  for  cracks,  if  necessary; 

•  Method  3:  Repetitive  external  close 
visual  inspections  of  the  skin  for  cracks, 
and  repair,  if  necessary;  and 

•  Method  4:  Repetitive  external  high 
frequency  eddy  current  (HFEC) 
inspections  of  the  skin  for  cracks,  and 
repair,  if  necessary. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  747 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent  rapid 
decompression  of  the  airplane  due  to 
disbonding  and  subsequent  cracking  of 
the  skin  panels.  This  AD  requires 
inspections  to  detect  disbonding, 
corrosion,  and  cracking  at  the 
longitudinal  rows  of  fasteners  in  the 
bonded  skin  panels  in  section  41  of  the 
fuselage,  and  repair,  if  necessary. 
Certain  repairs  are  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA.  Other 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Ttas  AD  also  requires  that  operators 
submit  a  report  to  the  FAA  of  any 
findings  of  disbonding  detected  during 
the  inspections  required  by  this  AD. 


Difihrances  Between  Alert  Service 
Bulletin  and  This  AD 

While  the  alert  service  bidletin 
describes  procediues  for  inspections  of 
four  particular  areas  of  tl^  airplane,  this 
AD  requires  inspections  of  only  two  of 
those  areas.  The  FAA  is  considering 
further  rulemaking  to  require 
inspections  of  the  other  two  areas  that 
are  not  addressed  in  this  AD;  however, 
the  proposed  compliance  time  for 
accomplishment  of  those  inspections  is 
sufficiently  long  so  that  prior  notice  and 
time  for  public  comment  will  be 
practicable. 

Additionally,  the  alert  service  bulletin 
specifies  that,  based  on  continued 
mixed  operation  at  lower  cabin 
differential  pressiues,  the  thresholds 
and  intervals  specified  in  the  alert 
service  bulletin  can  be  multiplied  by  a 
1.2  adjustment  factor  for  Model  747SR 
and  747-400  series  airplanes  (domestic 
only).  The  FAA  finds  that  insufficient 
data  exist  to  support  such  an  adjustment 
to  flight  cycles.  In  fact,  data  are 
available  which  indicate  that  the  use  of 
a  1.2  adjustment  factor  provides 
inaccurate  data  and  imjustified  relief  for 
inspection  intervals.  Consequentiy,  this 
AD  does  not  allow  for  such  an 
adjustment  factor. 

Further,  the  alert  service  bulletin 
indicates  that  if  any  cracking  is  found 
that  is  outside  specified  limits, 
operators  should  contact  the 
manufacturer  for  repair  data.  However, 
this  AD  requires  that  such  cracking  be 
repaired  in  accordance  with  a  method 
approved  by  the  FAA. 

Determination  of  Rule's  Efifective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argmnents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 


received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentaJ,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  E>ocket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-251-AD".  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  vmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
tmder  the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoptioa  of  the  AmendnMnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(gJ.  40113.  44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-23-02    BMing:  Amendment  39-9807. 
Docket  96-NM-251-AD 
Applicability  Model  747  series  airplanes: 
line  numbers  1  through  200  inclusive  on 
which  the  skin  panel  replacement  spedHed 
in  Boeing  Service  Bulletin  747-53A2321  has 
been  accomplished:  line  numbers  201 
through  430  inclusive  that  have  been 
modified  by  Boeing  to  a  Stretched  Upper 
Deck  (SUD)  configuration;  and  line  numbers 
431  through  1075  inclusive;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (u)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,'  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  decompression  of  the 
airplane  due  to  disbonding  and  subsequent 
cracking  of  the  skin  panels,  accomplish  the 
following: 

OisaUowance  of  AdfuatBient  Factor 

(a)  For  Model  747SR  and  747-400  series 
airplanes  operating  at  a  cabin  differential 
pressure  lower  than  8.9  pounds  per  square 
inch  (psi):  An  adjustment  fadot  of  1.2  shall 
not  be  used  as  a  multiplier  for  thresholds  and 
intervals  specified  in  Boeing  Alert  Service 
Bulletin  747-53A2409,  dated  September  26, 
1996. 

InitiaJ  laapoction  of  Area  1:  Group  1 

Airplanes 

(b)  For  airplanes  identified  as  Croup  1  in 
Boeing  Alert  Service  Bulletin  747-53A2409, 
dated  September  26, 1996.  on  which  the  skin 
panel  replacement  specified  in  Boeing  Alert 
Service  Bulletin  747-53A2321  has  been 
accomplished:  Perform  an  inspection  to 


detect  diabooding.  cocTQsiaa.  and/or  decking 
of  the  skin  at  the  location  atMclfiod  ■•  Arm 

1  in  Table  1  of  the  Accompliihment 
Instructiozu  of  Boeing  Alert  Service  Bullatin 
747-S3A2409.  datad  September  26. 1996. 
using  an  iDspectioo  technique  identified  m 
Method  1,  2,  3,  or  4  in  paragraph  A.,  Put  I, 
of  the  Accomplishment  Instructions  of  the 
alert  service  tiulletin.  Accomplish  the 
inspection  at  the  time  specified  in  paragraph 
(b)(1)  or  (bM2)  of  this  AD.  as  applicable.  In 
any  case,  any  inspection  using  Method  1  or 

2  shall  not  be  accomplished  prior  to  the 
accumulation  of  2.000  toul  flight  cycles  with 
cabin  differential  pressure  above  2.0  psi  since 
skin  panel  replacement  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2321. 
If  inspection  Method  1  or  2  is  used  and  no 
disbonded  doubler  is  found,  no  further  action 
is  required  by  this  AO. 

(1)  For  airplanes  on  which  zones  1  and  2 
of  the  fuselage  have  not  been  modified  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2272:  Inspect  at  the  later  of  the  times 
specified  in  paragraphs  (b)(l)(i)  and  (bMl)(ii) 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  8.000  total 
flight  cycles,  or  within  150  flight  cycles  after 
the  effective  date  of  this  AD.  whichever 
occtirs  later. 

(ii)  Within  60  days  after  the  effective  date 
of  this  AD. 

(2)  For  airplanes  on  which  zones  1  and  2 
of  the  fuselage  have  been  modified  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2272:  Inspect  at  the  later  of  the  limes 
specified  in  paragraphs  (b)(2)(i)  and  (b)(2)(ii) 
of  this  AD. 

(i)  Prior  to  the  acciunulation  of  10,000  total 
flight  cycles,  or  within  150  flight  cycles  after 
the  efleictive  date  of  this  AD,  whichever 
occurs  later. 

(ii)  Within  60  days  after  the  effective  date 
of  this  AD. 

On-Condition  Repairs  and  Rapolitive 
Inapoctiena:  Group  1  AirpUoes 

(c)  If  inspection  Method  1  or  2  was  used 
to  accomplish  the  inspection  required  by 
paragraph  (b)  of  this  AD,  and  any  disbonded 
doubler  was  found  during  that  inspection: 
Prior  to  further  flight,  perform  external 
deUiled  visual  inspections  (Method  3)  or 
external  HFEC  inspections  (Method  4)  to 
detect  cracking  of  the  fuselage  skin  in  the 
areas  where  the  disbonded  doubler  was 
found,  in  accordance  with  Boeing  Alert 
Service  BulleUn  747-53A2409.  dated 
September  26. 1996. 

(1)  If  inspection  Method  3  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (c)  of  this  AD.  and  no  cracking  was 
found  during  the  inspection.  Rep>eat  the 
inspection  thereafter  at  intervals  not  to 
exceed  150  flight  cycles  for  up  to  1.000  flight 
cycles;  thereafter,  perform  external  HFEC 
inspections  (Metiiod  4)  at  intervals  not  to 
exceed  2.000  flight  cycles  in  accordance  with 
the  alert  service  bulletin. 

(2)  If  inspection  Method  4  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (c)  of  this  AD,  and  no  cracking  was 
found  during  the  inspection:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  flight  cycles  in  accordance  with 
the  alert  service  bulletin. 


(d)  If  inspection  Method  3  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (b)  of  this  AD,  and  no  cracking  was 
found  during  the  hispection:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  ISO  flight  cycles  for  up  to  1.000  flight 
cycles:  theraamr,  aooomplish  either 
paragraph  (dXD  or  (dM2)  of  this  AD  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2409.  dated  September  26. 
1996. 

(1)  Perform  a  one-time  inspection  using 
Method  1  or  2;  or 

(2)  Perform  repetitive  insfwctions  using 
inspection  Method  4  at  intervals  not  to 
exceed  2,000  flight  cycles. 

(e)  If  inspection  Method  4  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (b)  of  this  AD,  and  no  cracking  was 
foun^  during  the  inspection:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  flight  cycles  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2409. 
dated  September  26, 1996. 

(f)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraphs  (b).  (c), 
(d),  or  (e)  of  this  AD.  and  the  cracking  is 
within  the  limits  specified  in  Boeing  Alert 
Service  Bulletin  747-53A2409,  dated 
September  26, 1996,  prior  to  further  flight, 
repair  in  accordance  with  the  alert  service 
bulletin.  Following  repair,  perform  repetitive 
inspections  using  inspection  Method  4 
thereafter  at  intervals  not  to  exceed  2,000 
flight  cycles  in  accordance  with  the  alert 
service  bulletin. 

(g)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraphs  n>).  (c), 
(d).  or  (e)  of  this  AD,  and  the  cracking  is 
outside  the  limits  specified  in  Boeing  Alert 
Service  Bulletin  747-53A2409,  dated 
September  26,  1996,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  SeatUe  Aircraft  Certification 
Office  (ACO),  FAA.  Transport  Airplane 
Directorate. 

Initial  Inspection  of  Areas  1  and  4:  Groups 
2.  3. 6,  and  8  Airplanes 

(h)  For  airplanes  identified  as  Group  2,  3, 
6,  or  8  in  Boeing  Alert  Service  Bulletin  747- 
53A2409,  dated  September  26, 1996:  Perform 
inspections  to  detect  disbonding,  corrosion, 
and/or  cracking  of  the  skin  at  the  locations 
specified  as  Areas  1  and  4  in  Table  1  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-53A2409,  dated 
September  26, 1996,  using  an  inspection 
technique  identified  as  Method  1,  2,  3,  or  4 
(for  Area  1),  or  Method  2,  3,  or  4  (for  Area 
4)  in  paragraph  A.,  Part  I.  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  Accomplish  the  inspection 
at  the  time  specified  in  paragraph  (hMD  or 
(h)(2)  of  this  AD,  as  applicable.  In  any  ^se, 
any  inspection  using  Method  1  or  2  shall  not 
be  accomplished  prior  to  the  accumulation  of 
2.000  total  flight  cycles  with  cabin 
difflBrential  pressure  above  2.0  psi  since 
delivery,  or  since  modification  to  the  SUD 
configi^tion.  If  inspection  Method  1  or  2  is 
used  and  no  disbonded  doubler  is  found,  no 
further  action  is  required  by  this  AD. 

(1)  For  airplanes  on  which  zones  1,  2,  and 
3  of  the  fuselage  have  not  been  modified  in 
accordance  with  Boeing  Service  Bulletin 
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747-53-2272:  Inspect  at  the  later  of  the  times 
specified  in  paragraphs  (hKl)(i)  and  (h)(1)(ii) 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  8,000  total 
flight  cycles,  or  witliin  150  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later. 

(ii)  Within  60  days  after  the  efilBCtive  date 
of  this  AD. 

(2)  For  airplanes  on  which  zones  1,  2,  and 
3  of  the  fuselage  have  been  modified  in 
acoMdance  with  Boeing  Service  Bulletin 
747-53-2272:  Inspect  at  the  later  of  the  times 
specified  in  paragraphs  (h)(2)(i)  and  (h)(2)(ii) 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  10,000  total 
flight  cycles,  or  within  150  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later. 

(ii)  Within  60  days  after  the  efoctive  date 
of  this  AD. 

On<Iondition  R^Mira  and  Repetittve 
Inspections:  Groups  2. 3. 6,  and  8  Airplanes 

(i)  If  inspection  Method  1  or  2  was  used 
to  accomplish  the  inspection  required  by 
paragraph  (h)  of  this  AD,  and  any  disbonded 
doubler  was  found  during  that  inspection: 
Prior  to  further  flight,  perform  external 
detailed  visual  inspections  (Method  3)  or 
external  HFEC  inspections  (Method  4)  to 
detect  cracking  of  the  fuselage  skin  in  the 
areas  where  the  disbonded  doubler  was 
found,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2409,  dated 
September  26, 1996. 

(1)  If  inspection  Method  3  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (i)  of  this  AD,  and  no  cracldng  was 
found  during  the  inspection:  Repteat  the 
inspection  thereafter  at  intervals  not  to 
exceed  150  flight  cycles  (for  Area  1)  or  250 
flight  cycles  (for  Area  4),  as  applicable,  for  up 
to  1,000  flight  cycles;  thereafter,  perform 
external  HFEC  inspections  (Method  4)  at 
intervals  not  to  exceed  2,000  flight  cycles  (for 
Area  1)  or  3,000  flight  cycles  (for  Area  4),  as 
applicable,  in  accordance  with  the  alert 
service  bulletin. 

(2)  If  inspection  Method  4  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (i)  of  this  AD,  and  no  cracking  was 
found  during  the  inspection:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  flight  cycles  (for  Area  1)  or 
3,000  flight  cycles  (for  Area  4),  as  applicable, 

.  in  accordance  with  the  alert  service  bulletin. 

(j)  If  inspection  Method  3  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (h)  of  this  AD,  and  no  cracking 
was  found  during  the  inspection:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  150  flight  cycles  (for  Area  1)  or  250 
flight  cycles  (for  Area  4),  as  applicable,  for  up 
to  1,000  flight  cycles;  thereafter,  accomplish 
either  paragraph  (j)(l)  m  (i)(2)  of  this  AD  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-S3A2409,  dated  September  26, 
1996. 

(1)  Perform  a  one-time  inspection  using 
Method  1  or  2  (for  Area  1),  or  Method  2  (for 
Area  4  only);  or 

(2)  Perfcnn  repetitive  inspections  using 
inspection  Method  4  at  intervals  not  to 
exceed  2,000  flight  cycles  (for  Area  1)  or 
3,000  flight  cycles  (for  Area  4),  as  appUcable. 


(k)  If  inspection  Method  4  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (h)  of  this  AO,  and  no  cracking 
was  found  during  the  inspection:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  flight  cycles  (for  Area  1)  or 
3,000  flight  cycles  (for  Area  4),  as  applicable, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2409,  dated  September  26, 
1996. 

(1)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraphs  (h),  (i),  (j), 
or  (k)  of  this  AD,  and  the  cracking  is  within 
the  limits  specified  in  Boeing  Alert  Service 
Bulletin  747-53A2409,  dated  September  26, 
1996.  prior  to  further  flight,  repair  in 
accordance  with  the  alert  service  bulletin. 
Following  repair,  perform  refwtitive 
inspections  using  inspection  Method  4 
thereafter  at  intervals  not  to  exceed  2,000 
flight  cycles  (for  Area  1)  or  3,000  flight  cycles 
(for  Area  4),  as  applicable,  in  accordance 
with  the  alert  service  bulletin. 

(m)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraphs  (h),  (i),  (j), 
or  (k)  of  this  AD,  and  the  cracking  is  outside 
the  limits  specified  in  Boeing  Alert  Service 
Bulletin  747-53A240g,  dated  September  26, 
1996,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA,  Transport  Airplane  Directorate. 

Initial  Inspection  of  Areas  1  and  4:  Groups 
4, 5.  7, 9,  and  10  Airplanes 

(n)  For  airplanes  identified  as  Group  4, 5. 
7,  9,  or  10  in  Boeing  Alert  Service  Bulletin 
747-53A2409,  dated  September  26, 1996: 
Perform  inspections  to  detect  disbonding, 
corrosion,  and/or  cracking  of  the  skin  at  the 
locations  specified  as  Areas  1  and  4  in  Table 
1  of  the  Accomplishment  Instructions  of 
Boeing  Alot  Service  Bulletin  747-53A2409, 
dated  September  26, 1996,  using  an 
inspection  technique  identified  as  Method  1, 
2,  3,  or  4  {for  Area  1)  or  Method  2,  3,  or  4 
(for  Area  4)  in  paragraph  A.,  Part  I,  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  Accomplish  the  inspection 
at  the  later  of  the  times  specified  in 
paragraphs  (n)(1)  and  (n)(2)  of  this  AD.  In  any 
case,  any  inspection  using  Method  1  or  2 
shall  not  be  accomplished  prior  to  the 
accumulation  of  2,000  total  flight  cycles  with 
cabin  difiiBrential  pressure  above  2.0  psi  since 
delivery.  If  inspection  Method  1  or  2  is  used 
and  no  disbonded  doubler  is  found,  no 
further  action  is  required  by  this  AD. 

(1)  Prior  to  the  accumulation  of  10,000 
total  flight  cycles,  or  within  150  flight  cycles 
after  the  effective  date  of  this  AD,  whichevra 
occurs  later. 

(2)  Within  60  days  after  the  effiective  date 
of  this  AD. 

On-Cmidition  Repairs  and  Repetitive 
Inqtectimis:  Groups  4,  5,  7, 9.  and  10 
Airplanes 

(o)  If  inspection  Method  1  or  2  was  used 
to  accomplish  the  inspection  required  by 
paragraph  (n)  of  this  AD,  and  any  disbonded 
doubler  was  foimd  during  that  inspection: 
Prior  to  further  flight,  peribrm  external 
detailed  visual  inspections  (Method  3)  or 
external  HFEC  inspections  (Method  4)  to 
detect  cracking  of  the  fuselage  skin  in  the 


areas  where  the  disbonded  doubler  Mras 
found,  in  aocordance  widi  Boeing  Alot 
Service  Bulletin  747-S3A2409,  dated 
September  26. 1996. 

(1)  If  inspection  Method  3  wras  used  to 
accomplish  the  inspection  required  by 
paragraph  (o)  of  this  AD,  and  no  ciacldng  was 
found  during  the  inspection:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  150  flight  cycles  (for  Area  1)  or  250 
flight  cycles  (for  Area  4),  as  applicable,  for  up 
to  1.000  flight  cycles;  thereafter,  perform 
external  HFEC  inspections  (Me&od  4)  at 
intervals  not  to  exceed  2,000  flight  cycles  (for 
Area  1)  or  3,000  flight  cycles  (for  Area  4],  as 
applicable,  in  aocordance  with  the  alert 
service  bulletin. 

(2)  If  inspection  Method  4  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (o)  of  this  AD,  and  no  cracking  was 
found  during  the  inspection:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  flight  cycles  (for  Area  1)  or 
3,000  flight  cycles  (for  Area  4),  as  applicable, 
in  accordance  with  the  alert  service  bulletin. 

(p)  If  inspection  Method  3  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (n)  of  tliis  AD,  and  no  cracking 
was  found  during  the  inspection:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  150  flight  cycles  (for  Area  1]  or  250 
flight  cycles  (for  Area  4),  as  applicable,  fot  up 
to  1,000  flight  cycles:  thereafter,  accomplish 
either  paragraph  (p)(l)  or  (p)(2]  of  this  AD  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2409,  dated  September  26, 
1996. 

(1)  Perform  a  one-time  inspection  using 
Method  1  or  2  (for  Area  1),  or  Method  2  (for 
Area  4  only):  or 

(2)  Perform  repetitive  inspections  using 
inspection  Method  4  at  intervals  not  to 
exceed  2,000  flight  cycles  (for  Area  1)  or 
3,000  flight  cycles  (for  Area  4),  as  applicable. 

(q)  If  inspection  Method  4  was  used  to 
accomplish  the  inspection  required  by 
paragraph  (n)  of  this  AD,  and  no  cracking 
was  fotmd  during  the  inspection:  Rep>eat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  flight  cycles  (for  Area  1)  or 
3,000  flight  cycles  (for  Area  4),  as  applicable, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2409,  dated  September  26, 
1996. 

(r)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraphs  (n),  (o), 
(p),  or  (q)  of  this  AD,  and  the  cracldng  is 
within  the  limits  specified  in  Boeing  Alert 
Service  Bulletin  747-53A2409,  dated 
September  26, 1996,  prior  to  further  flight, 
repair  in  accordance  with  the  alert  service 
bulletin.  Following  repair,  perform  repetitive 
inspections  using  inspection  Method  4 
thereafter  at  intervals  not  to  exceed  2,000 
flight  cycles  (for  Area  1)  or  3,000  fli^t  cycles 
(for  Area  4),  as  applicable. 

(s)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraphs  (n),  (o), 
(p),  or  (q)  of  this  AD,  and  the  cracking  is 
outside  the  limits  specified  in  Boeing  Alert 
Service  Bulletin  747-53A2409,  dated 
September  26, 1996,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manner,  Seattle  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate. 
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(t)  Within  10  days  after  accoinpliabing  any 
inspection  to  detect  disbonding  required  by 
paragraphs  (b).  (d)(1).  (h).  ())(!).  (n).  and 
(p)(l)  this  AD.  report  any  findings  of 
disbonding  to  the  Manager.  Seattle 
Manufacturing  Inspection  District  Office. 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  fax  (206)  227-1159.  The  report 
shall  include  the  information  specified  in 
paragraphs  (t)(l),  (t)(2).  and  (t)(3)  of  this  AD 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  The  line  number  of  the  airplane  on 
which  disbonding  was  found. 

(2)  The  number  of  disbonded  skin  panels 
that  were  found. 

(3)  The  part  number  of  any  disbonded  skin 
panel  that  is  found. 

(u)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(v)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(w)  The  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2409.  dated  September  26. 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Croup. 
P  O.  Box  3707,  Seattle.  Washington  98124- 
2207  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW  ,  Renton.  Wa.shington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW  .  suite  700.  Washington. 
DC. 

(x)  This  amendment  becomes  effective  on 
November  27,  1996 

Issued  in  Renton.  Washington,  on  October 
28.  1996 

Darrell  M.  Pedereon, 

Acting  Manager.  Tmnspoii  Airplane 
Directorate.  Aircraft  Certification  Service 
|FR  Dot.  96-28169  Filed  U-8-96;  8:45  am] 
aiLUNa  cooc  4tio-i3-u 


14  CFR  Part  07 

(Docket  No.  28728;  Amdt  No.  1783] 

RIN  2120-AA86 

Standard  Instrtjmant  Approach 
Procedures;  Miscallanaous 
Amendments 

AGENCY:  Federal  AviaUon 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  AvailabiUty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Fhght  Insf)ection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 


FOR  njRTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regiUatory  description  of  each  StAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubUcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  eff^ective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediu« 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  pubUcation  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
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reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  prooeduro  is 
clevelo[>ed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 
non-localizer,  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are,  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  e^dsts  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sublects  in  14  CFR  Fart  97 

Air  traffic  control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  November  1, 
1996. 

Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701: 49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H97,23,97^,«7^97.35    [AmMidwq 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
(X>PTER  SIAPs,  identified  as  follows: 


*  *  '  Effective  December  5, 1996 

Courtland,  AL,  Industrial  Airpark,  VOR  or 

GPS  RWY  13,  Orig-A  Cancelled 
Courtland,  AL,  hidustrial  Airpark,  VOR  RWY 

13.  Orig-A 

[FR  Doc.  96-28897  Filed  11-8-96;  8:45  am] 
HLUNQ  COM  4tie-13-li 


14  CFR  Part  97 

[Docket  Na  28726;  Amdt  No.  1781] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miseellanaous 
Amendments  ' 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiuring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instnunent  ffight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or  • 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  tibe  affected  airport  is 
located. 

By  Siibacrqition 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT. 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  FUght  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATK3N:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  appUcable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubUcation  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
ntunber. 

The  Rule 

This  amendment  to  part  97  is  effiective 
upon  pubUcation  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  FUght  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
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aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
efTective  in  less  than  30  days.  For  the 
remaining  SlAPs.  an  efTective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involve  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"signiTicant  rule"  under  DDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certiTies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  November  1. 
1996. 

Thonaa  C  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103.  40113. 
40120.  44701:  and  14  CFR  11.49(bX2). 


2.  Part  97  is  amended  to  read  as 
follows: 

H«7.23.  VTM,  WJJZt,  t7^,  Vt.i^,  »7.33, 
97.36    [Amwidwf] 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG.  LOC/DME. 
IDA,  LDA/DME.  SDF.  SDF/DME; 
§97.27  NDB/DME;  §97.29  ILS.  ILS/ 
DME.  ISMLS.  MLS,  MLS/DME.  MLS/ 
RNAV;  §97.31  RADAR  SlAPi  §97.33 
RNAV  SL\Ps:  and  §  97.35  COPTER 
SIAPs,  identified  as  follows: 

*  *  '  Effective  December  5.  i  996 
Grants  Pass.  OR.  Grant  Pass,  GPS-A,  Orig 
Eagle  Butte.  SO.  Gheyenna  Eagle  Butte,  GPS 

RWY  31.  Amdt  1 
Puyallup.  WA,  Pierce  County-Thun  Field, 
GPS  RWY  34,  Orig 

*  *   '  Effective  January  2.  1997 

Red  Bluff.  CA.  Red  Bluff  Muni.  VOR/DME 

OR  GPS  RWY  15,  Amdt  6 
Red  Bluff,  CA,  Red  Bluff  Muni,  NOB  RWY 

33,  Amdt  2 
Red  Bluff.  CA.  Red  Bluff  Muni,  VOR  OR  GPS 

RWY  33,  Amdt  7 
Washington.  DC,  Washington  National,  VOR/ 

RWY  15.  Amdt  9 
Washington.  DC,  Washington  National,  VOR/ 

DME  OR  GPS  RWY  15.  Amdt  1 
Baltimore.  MD,  Baltimore-Washington  Intl. 

ILS  RWY  33L.  Amdt  7 
Leonardtown,  MD,  St  Marys  County.  VOR 

RWY  11,  Amdt  4 
Leonardtown.  MD,  St  Marys  County,  VOR  OR 

GPS  RWY  29.  Amdt  5 
Morgantown.  WV,  Moigantown  Muni-Walter 

L  Bill  Hart  Field,  ILS  RWY  18.  Amdt  11 

*  *    '  Effective  January  30.  1997 

Selma.  AL.  Craig  Field.  NDB  OR  GPS  RWY 

33.  Amdt  3 
Groveland.  CA.  Pine  Mountain  Lake.  GPS 

RWY  9,  Orig 
Groveland.  CA,  Pine  Mountain  Lake,  GPS 

RWY  27,  Orig 
Victorville,  CA,  Southern  California  Intl,  ILS 

RWY  17.  Amdt  1 
Wilmington,  DE.  New  Castle  County,  GPS 

RWY  27,  Orig 
Washington,  DC.  Washington  Dulles  Intl. 

VOR/DME  OR  TACAN  RWY  12,  Amdt  8 
Taylorville,  IL,  Tayiorville  Muni,  GPS  RWY 

18,  Orig 
La  Porte,  IN,  La  Porte  Muni,  GPS  RWY  2, 

Orig 
Glasgow.  KY.  Glasgow  Muni,  GPS  RWY  25, 

Orig 
Dexter.  ME,  Dexter  Regional,  GPS  RWY  34. 

Orig 
Oxford.  ME,  Osfbrd  County  Regional.  GPS 

RWY  33.  Orig 
Baltimore.  Ml3.  Baltimore-Washington  Intl, 

VOR  OR  GPS  RWY  28,  Amdt  22 
Milchellville,  MD,  Freeway,  VOR  RWY  36, 

Orig 
Pittsfield.  MA.  Pittsfield  Muni.  GPS  RWY  8. 

Orig 
Minneapohs.  MN,  Crystal.  GPS  RWY  13L, 

Oria 
Norfolk,  NE.  Karl  Slehn  Memorial.  GPS  RWY 

l.Orig 
Belmar/Farmingdale,  NJ  Allaira.  VOR  OR 

GPS-A.  Amdt  2 


Wiidwood.  NJ.  Cape  May  County.  GPS  RWY 

10.  Orig 
Wiidwood,  NJ,  Cape  May  County,  VOR/DME 

RNAV  OR  GPS  RWY  19.  Amdt  6 
Perkasie.  PA,  Pennridge.  GPS  RWY  8.  Orig 
Perkaaie.  PA.  Pennridge.  GPS  RWY  26.  Orig 
Toughkenamon.  PA,  New  Garden.  VOR  RWY 

24.  Amdt  7 
Houston.  TX,  Ellington  Field.  GPS  RWY  22, 

Orig 

Note  The  FAA  published  the  following 
procedure  in  Docket  No.  28702,  Amdt  No. 
1757  to  Part  97  of  the  Federal  Aviation 
Regulations  (VOL  61,  FR  No.  198)  Page  53057 
dated  October  10, 1996  under  Section  97.23 
effiactive  December  5, 1996  which  is  hereby 
amended  to  read  .  .  .  PROPOSED  December 
5,  1996: 

Ames,  lA,  Ames  Muni,  LOG  RWY  1,  Amdt 

1,  Cancelled 
Ames,  lA,  Ames  Muni,  ILS  RWY  1,  Orig 

|FR  Doc.  96-28898  Filed  11-8-96;  8:45  am) 
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14  CFR  Part  97 

[DockM  No.  28727;  Amdt  No.  1782] 

RIN  2120-AA65 

Standard  Instrumant  Approach 
Procaduras;  MiaoaUanaoua 
Amarulmanta 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  sus{>ends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  ofthe  navigable 
airspace  and  to  promote  safis  flight 
o(>erations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  ofthe  Federal  Ri^ster 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
A00RES8CS:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examinatioa 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW . , 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  afiiected  airport  is 
located;  or 
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3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  firom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  ofthe 
region  in  which  the  afiected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
).  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
367-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  ofthe  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  e&ch  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Pennanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  ofthe  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  piutihase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fiuther, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  references  are  realized  and 
publication  ofthe  complete  description 
of  each  SLAP  contained  in  FAA  form 


documents  is  imnecessary.  The 
provision  of  this  amendment  state  the 
afCacted  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  estabhshes  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanenL  With  convereion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs,  tiie  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directiy  to  published 
aeronautical  charts.  The  drcimistances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Fiulher,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  ofthe 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXTT 
Regulatory  Policies  and  Pnx^edures  (44 
FR  11034;  Feteuary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Fart  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  November  1 , 
1996. 

Thomas  C  AocardL 

Director,  Flight  Standards  Service. 

Adoption  ofthe  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  ofthe 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Audiority:  49  U.S.C  40103,  40113.  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§f  97.23. 97.25. 97^,  97.29. 97  J1. 97^ 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

•  *  •  Effective  Upon  Publication 


FDC  date 

Stale 

City 

Airport 

FDC  No. 

SIAP 

10/09/96  

HI 

AZ 

NV 
MN 
NC 

Honolulu 

Phuemx  

i^f?  Vegas  

Honolulu  Intl 

FDC  6/7735 

FDC  6/8042 
FDC  6/8028 
FDC  6«075 
FDC  6/8053 

ILS   RWY   4R   AMDT   11...77as 

Phoenix  Sky  Haitxx  Intl 

10/17/96  

96-23. 
ILS  RWY  8R  AMDT  98... 

10/17/96  

McCarran  Intl „... 

St  Paul  Dcrmtanm  Hdman  FkJ 

Louisburg/Franldin  County _ 

ILS  RWY  25R  AMDT  ^6A... 

10/21/96  

St  Paul 

ILS  RWY  32,  AMDT  3A... 

10/21/96  _.... 

Louisburg 

VOR/DME  or  GPS-A  Orig-A... 
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FOCdBts 


10/22/96 
10/22/06 
1(y22/96 
10/22/96 


10/23/96 
10/23/96 
1CV23/96 
10/23/96 
10/23/96 
10/23/96 
10/23/96 
10/23/96 
10i'23/96 

10/23«6 
10/23/96 
10/24/96 
10/24/96 
10/28/96 
10/28/96 
10/29/96 


State 


Mi 


10/23/96  AK 


AR 
AR 
AR 

FL 

IL 

NO 

NO 

NO 

NO 
NO 
AK 
GA 
GA 
QA 
TX 


City 

woroester 

Woreacter 

Oaooda  

St  Pmut 

Savoonga  

Magnolia 

Magnoiia 

Magnoiia 

Fort  Myers 

Fort  Myers  , 

Harrteburg 

Bismarcit 

B<smarci( 

Btsmarclt 

Bkwank 

Bismarck 

Savoonga  

Cornelia 

Douglas  

Douf^aa  

OaJlas-Fort  Worth 


Airport 

Worceator  Muni 

Worcaater  Muni 

Onftxta  Wurtaniith 

St  Paii  Oovmtown  Hoinwi  FU 

Savoonga  

Magnolia  Muni 

Magnoiia  Muni „ 

Magnoia  Muni _ 

Page  FWd „ 

Page  Field 

Harriatxjrg-Raieigh  

Blsman*  Muni 

Bismardt  Muni 

Bismarck  Muni 

Bismarcic  Muni 

Bismardc  Muni 

Savoonga  

Habersham  County  

Douglas  Muni  

Douglas  Muni  

DaJlas-Fort  Worth  IntI  


FDCNo. 


FCX:  6/8148 
FOC  6/8149 
FOG  6/8102 
FDC  6/8100 

FDC  6/8178 

FDC  6^208 
FDC  6/8210 
FDC  6/8218 
FDC  6/8221 
FDC  6/8222 
FDC6«178 
FDC  6/8207 
FDC  6/8209 
FDC  8/8211 

FDC  a/8213 
FDC  6/8214 
FDC  6/8241 
FDC  6/8249 
FDC  6/8338 
FDC  6/8339 
FDC  6/8363 


SIAP 


ILS  RWY  29  Amd  2... 
NOB  RWY  29  Orlg... 
ILS/DME  RWY  24.  Am*  1... 
NOB   or  GPS   RWY   30,   Am* 

7A... 
VOR/DME    or    GPS    RWY    23. 

Oig-6... 
GPS  RWY  35.  Orig... 
NDB  RWY  35.  Otig-A... 
GPSRWY17.  Oig... 
ILS  RWY  5  Am*  6B... 
NDB  or  GPS  RWY  5  Am*  5A... 
NDB  RWY  24.  Am*  9... 
ILS  RWY  13.  Am*  2A... 
VOR  or  GPS-A.  Am*  19... 
NDB  or  GPS   RWY   31.   Am* 

30... 
RADAR-1.  Am*2... 
ILS  RWY  31.  Am*  32... 
VOR  RWY  23,  Orig-A... 
NDB  RWY  6.  Am*  1  A... 
NDB  or  GPS  RWY  4.  Am*  2... 
LOC  RWY  4,  Am*  2... 
ILS  RWY  35C  Am*  6... 


Savoonga 

Savoonga 

Alaska 

VOR/DME  or  GPS  RWY  23.  Orig-B... 

FDC  Date:  10/23/96 

PCD  6/8176/SVA/  FI/P  Savoonga. 
Savoonga.  AK.  VOR/DME  or  GPS  RWY 
23.  Orig-B  ..S-23  MDA  520/HAT  468 
All  CATS.  VIS  CAT  D  1  V,.  Curling 
MDA  520/HAA  467  CATS  A/B/C.  Delete 
note...  When  Savoonga  weather  not 
available  alternate  minimums  not 
authorized.  When  Savoonga  altimeter 
setting  not  available  procedure  not 
authorized.  Alternate  minimums 
standard.  TDZ  El  52.  This  is  VOR/DME 
orGPSRWY23.0rig-C. 

Savoonga 

Savoonga 

Alaska 

VOR  RWY  23.  Orig-A... 

FT>C  Date:  10/24/96 

FDC  6/8241/SVA/Fl/P  Savoonga. 
Savoonga.  AK.  VOR  RWY  23.  Orig- 
A...S-23  MDA  580/HAT  528  all 
CATS.  VIS  CAT  C  1  V,.  CAT  D  1  V«. 
Qrcling  CATS  A.  B.  C  MDE  580/HAA 
527.  Delete  note...  When  Savoonga 
weather  not  available  alternate 
minimums  not  authorized.  When 
Savoonga  altimeter  setting  not 
available  procedure  not  authorized. 
Alternate  minimums  standards.  TDZ 
EL  52  This  is  VOR  RWY  23,  Orig-B. 

Magnolia 

Magnolia  Muni 

Arkansas 

GPS  RWY  35.  Orig... 

FDC  Date:  10/23/96 


FDC  6/8208/ AGO/  Fl/P  Magnolia 
Muni.  Magnolia,  AR.  GPS  RWY  35, 
Orig...CHG  all  reference  RWY  17-35  to 
RWY  18-36.  This  is  GPS  RWY  36,  Orig- 
A. 

Magnolia 

Magnoha  Muni 

Arkansas 

NDB  RWY  35.  Orig-A... 

FDC  Date:  10/23/96 

FDC  6/8210/AGO/  FI/P  Magnolia 
Muni.  Magnolia,  AR.  NDB  RWY  35. 
Orig-A. ..CHG  all  reference  RWY  17-35 
to  RWY  18-36.  This  is  NDB  RWY  36. 
Orig-B. 

Magnolia 

Magnolia  Muni 

Arkansas 

GPS  RWY  17.  Orig... 

FDC  Date:  10/23/96 

FDC  6/8218/ AGO/  H/P  MagnoUa 
Muni.  Magnolia,  AR.  GPS  RWY  17, 
Orig... Change  all  reference  RWY  17-35 
to  RWY  18-36.  This  is  GPS  RWY  18, 
Orig-A. 

Phoenix 

Phoenix  Sky  Harbor  IntI 

Arizona 

ILS  RWY  8R  Amdt  9B... 

FDC  Date:  10/17/96 

FDC  6/8042/PHXy  FT/P  Phoenix  Sky 
Harbor  Intl.  Phoenix,  AZ.  ILS  RWY  8R 
Amdt  9B... Delete  all  references  to  the 
MM.  This  is  ILS  RWY  8R  Amdt  9C. 

Fort  Myers 

Page  Field 

Florida 

ILS  RWY  5  Amdt  6B... 

FDC  Date:  10/23/96 


FDC  6/822 1/FMY/  FI/P  Page  Field. 
Fort  Myers.  FL.  ILS  RWY  5  Amdt 
6B... Remove  all  references  to  middle 
marker.  This  is  ILS  RWY  5  Amdt  6C. 

Fort  Myers 

Page  Field 

Florida 

NDB  or  GPS  RWY  5  Amdt  5A... 

FDC  Date:  10/23/96 

FDC  6/8222/FMY  FI/P  Page  Field. 
Fort  Myers.  FL.  NDB  or  GPS  RWY  5 
Amdt  5A.. .Remove  all  references  to 
middle  marker.  This  is  NDB  or  GPS 
RWY  5  Amdt  5B. 

Cornelia 

Habersham  County 

Georgia 

NDB  RWY  6.  Amdt  lA... 

FDC  Date:  10/24/96 

FDC  6/8249/ AJR/FI/P  Habersham 
County.  Cornelia.  GA.  NDB  RWY  6. 
Amdt  lA... Change  altimeter  note  to 
read... If  local  altimeter  setting  not 
received,  use  Athens  altimenter  setting 
and  increase  all  MDAS  180  ft.  This  is 
NDB  RWY  6,  Amdt  IB. 

Douglas 

Douglas  Muni 

Georgia 

NDB  OR  GPS  RWY  4,  Amdt  2... 

FDC  Date:  10/28/96 

FDC  6/8338/DQH/  FI/P  Douglas 
Muni,  Douglas,  GA.  NDB  or  GPS  RWY 
4,  Amdt  2.. .Change  note  to  read. ..If  local 
ALSTG  not  received,  use  Waycross 
ALSTG  and  increase  all  MDAS  80  feet. 
This  is  NDB  or  GPS  RWY  4,  Amdt  2A. 
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Douglas 

Douglas  Mxmi 

Georgia 

LOC  RWY  4,  Amdt  2... 

FDC  Date:  10/28/96 

FDC  6/8339/DQH/  FI/P  Douglas 
Muni,  Douglas  GA.  LOC  RWY  4,  Amdt 
2...Circling...MDA  800/HAA  543  CAT  C. 
Change  note  to  read... If  local  ALSTG  not 
received,  use  Waycross  ALSTG  and 
increase  all  MDAS  80  feet.  This  is  LOC 
RWY  4,  Amdt  2A. 

Honolulu 

Honolulu  IntI 

ti&w&ii 

ILS  RWY  4R  Amdt  11... 

FDC  Date:  10/09/96 

This  corrects  NOTAM  6/7735  IN  TL  96- 

23. 

FDC  6/7735/HNL/  FI/P  Honolulu  IntI, 
Honolulu.  HI.  ILS  RWY  4R  Amdt  11...S- 
ILS  4R...VIS  CATS  A/B/C/D  %  VIS  CAT 
E  IV4.  S-LOC  4R...VIS  CATS  A/B  1.  VIS 
CAT  C  1  V«.  VIS  CATS  D/E  1 V2.  Circling 
MDA  620/HAS  607  CATS  A/B/C  VIS 
CAT  C  1  %.  This  is  ILS  RWY  4R  Amdt 
11  A. 

Hanisburg 

Harrisburg-Raleigh 

Illinois 

NDB  RWY  24.  Amdt  9... 

FDC  Date:  10/23/96 

FDC  6/8178/HSB/  FI/P  Harrisburg- 
Raleigh,  Harrisbvug,  IL.  NDB  RWY  24 
Amdt  9...Delete...Paducah  ALSTG 
MNMS  and  notes  add  note... Obtain 
local  altimeter  setting  on  CTAF.  When 
not  received  use  Mount  Vernon 
altimeter  setting.  Moimt  Vernon  ALSTG 
MNMS...S-24  MDA  1100/HAT  704  all 
CATS.  VIS  CAT  A/B  1.  CAT  C  2.  CAT 
D  2V4.  Circling  MDA  1100/HAA  704  all 
CATS.  VIS  CAT  A/B  1,  CAT  C2,  CAT  D 
2Vi.  This  is  NDB  RWY  24,  Amdt  9A. 

Worcester 

Worcester  Muni 
Massachusetts 
ILS  RWY  29  Amdt  2... 
FDC  Date:  10/22/96 

FDC  6/8148/ORH/  FI/P  Worcester 
Muni,  Worcester,  MA.  IL  RWY  29  Amdt 
2...S-ILS  29  VIS  RVR  4000  all  CATS.  S- 
J'C  20  VOS  RVR  5000  aU  CATS.  This 
is  ILS  RWY  29  Amdt  2A. 

Worcester 

Worcester  Muni 
Massachusetts 
NDB  RWY  29  Orig... 
FDC  Date:  10/22/96 

FDC  6/8149/ORH/  FI/P  Worcester 
Muni,  Worcester,  MA.  NDB  RWY  29 
Chig...S-29  RVR  5000  CATS  A/B/a. 
RVR  6000  CAT  D.  This  is  NDB  29 
ORIG-A. 


Oscoda 

Oscoda-Wuitsmith 

Michigan 

ILS/DME  RWY  24.  Amdt  1 ... 

FDC  Date:  10/22/96 

FDC  6/8102/OSC/  FI/P  Oscoda- 
Wiutsmith,  Oscoda,  MI.  ILS/DME  RWY 
24,  Amdt  1...DLT  DIST  FAF  to  map. 
Change  missed  approach  point  to 
read...ASP  1.06  DME.  This  is  ILS/DME 
RWY  24,  Amdt  lA. 

St  Paul 

St  Paul  Downtown  Holman  Fid 

Minnesota 

ILS  RWY  32,  Amdt  3A... 

FDC  Date:  10/21/96 

FDC  6/8075/STP/FI/P  St  Paul 
Downtown  Hohnan  Fid,  St  Paul,  MN. 
ILS  RWY  32,  Amdt  3A...MSA  from  BA 
LOM  090-270  2800,  270-090  3400. 
Missed  approach...  Climb  to  1400  then 
climbing  right  turn  to  4000  VIA  heading 
060  and  FGT  R-011  to  whisk  and  hold. 
Delete  note...  If  local  altimeter  setting 
not  received,  use  Minneapolis  altimeter 
setting  and  increase  all  DH/MDAs  40 
feet.  This  is  ILS  RWY  32,  Amdt  3B. 

St  Paul 

St  Paul  Downtown  Holman  Fid 

Minnesota 

NDB  OR  GPS  RWY  30,  Amdt  7A... 

FDC  Date:  10/22/96 

FDC  6/8100/STP/FI/P  St  Paul 
Downtovm  Holman  Fid,  St  Paul.  MN. 
NDB  or  GPS  RWY  30.  Amdt  7A...Svmm 
Int  MINIMA,  S-30  MDA  1440  HAT  736 
all  CATS.  VIS  CATS  A/B  1,  CAT  C2, 
CAT  D  2V4.  Circling  MDA  1580/HAA 
875  all  CATS.  VIS  CATS  A/B  1,  CAT  C 
2y2,  CAT  D  2%.  Minimum  Altitude 
Swinn  Int  1600.  MSA  from  PPI  NDB 
090-270  2800,  270-090  3400.  Delete 
note...  If  local  altimeter  not  received  use 
Miimeapolis  altimeter  setting  and 
increase  all  MDAs  40  feet.  This  is  NDB 
or  GPS  RWY  30,  Amdt  7B. 

Louisburg 

Louisbiug/Franklin  County 
North  Carolina 

VOR/DME  OR  GPS-A.  Orig-A... 
FDC  Date:  10/21/96 

FDC  6/8053/2N9/  FI/P  Louisburg/ 
Franklin  County.  Louisburg,  NC.  VOR/ 
DME  or  GPS-A,  Orig-A...Circling... 
MDA  1080/HAA  714  aU  CATS,  VIS  2 
CAT  C  VIS  2V4  CAT  D.  Delete  RDU  21.3 
DME  fix.  This  becomes  VOR/DME  or 
GPS-A.  Orig-B. 

Bismarck 

BismarAc  Muni 
North  Dakota 
ELS  RWY  13,  Amdt  2A... 
FDC  Date:  10/23/96 

FDC  6/8207/BIS/  FI/P  Bismarck  Muni, 
Bismarck,  ND.  ILS  RWY  13,  Amdt 


2A... Delete  category  E  minimums.  S- 
LOC  13  MDA  2300/HAT  646  all  CATS. 
Circling  MDA  2300/HAA  623  all  CATS. 
VIS  CAT  D  2.  Radar  fix  (Loc  only) 
minimum  altitude  2300.  MSA  from 
Bismarck  VOR/DME  010-170  3400, 
170-010  4500.  This  is  ILS  RWY  13, 
Amdt  2B. 

Bismarck 

Bismarck  Muni 

North  DakoU 

VOR  or  GPS-A  Amdt  19... 

FDC  Date:  10/23/96 

FDC  6/8209/BIS/  FI/P  Bismarck  Muni. 
Bismarck,  ND.  VOR  or  GPS-A,  Amdt 
19...  Circling  MDA  2200/HAA  523  CAT 
B.  MDA  2220/HAA  543  CAT  C.  MDA 
2240/HAA  563  CAT  D.  VIS  CAT  D  2. 
MSA  from  Bismarck  VOR/DMfi  010-170 
3400. 170-010  4500.  This  is  VOR  or 
GPS-A  Amdt  19A. 

Bismarck 

Bismarck  Muni 

North  Dakota 

NDB  or  GPS  RWY  31,  Amdt  30... 

FDC  Date:  10/23/96 

FDC  6/8211/BIS/  FI/P  Bismarck  Muni, 
Bismarck,  ND.  NDB  or  GPS  RWY  31, 
Amdt  30...S-31  VIS  CATS  A/B  4000, 
CAT  C  6000.  QrcUng  MDA  2260/HAA 
583  CAT  D.  VIS  CAT  D  2.  Missed 
approach...  Climb  to  3000  then  climbing 
right  turn  to  3500  direct  BI  LOM  and 
hold.  MSA  from  BI  LOM  360-180  3400, 
180-360  4500.  This  is  NDB  or  GPS  RWY 
31.  Amdt  30A. 

Bismarck 

Bismarck  Mimi 
North  Dakota. 
Radar-1.  Amdt  2... 
FDC  Date:  10/23/96 

FDC  6/8213/BIS/  FI/P  Bismarck  Muni. 
Bismarck,  ND.  Radar-1,  Amdt  2... Delete 
category  E  minimums.  D-31  VIS  CATS 
A/B  2400,  CAT  C  4000,  CAT  D  5000. 
Circling  MDA  2200/HAA  523  CAT  B, 
MDA  2220/HAA  543  CAT  C,  MDA 
2240/HAA  563  CAT  D.  VIS  CAT  D  2. 
Missed  approach  RWY  31...  Climb  to 
2800  then  climbing  right  turn  to  3500 
direct  BIS  VOR/DME  and  hold  right 
tvim  271  inboimd.  This  is  Radar-1, 
Amdt  2A. 

Bismarck 

Bismarck  Muni 
North  Dakota 
ILS  RWY  31.  Amdt  32... 
FDC  Date:  10/23/96 

FDC  6/8214/BIS/  FI/P  Bismarck  Muni. 
Bismarck.  ND.  ILS  RWY  31,  Amdt 
32. ..Delete  category  E  minimums.  S-ILS 
31  VIS  all  CATS  2400.  S-LOC  31  VIS 
CATS  A/B  2400,  VIS  CAT  C  5000,  VIS 
CAT  D  6000.  Circling  MDA  2200/HAA 
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523  CAT  B.  MDA  2220/HAA  543  CAT 
C.  MDA  2240/HAA  563  CAT  D.  VIS 
CAT  D  2.  Change  often  fix  minimums  to 
read  often  int  minimums.  Often  int 
(LOC  only)  minimum  altitude  2200. 
Often  int  minimums...  S-LOC  31  VIS 
CATS  A/B/C  2400.  CAT  D  4000.  Missed 
approach...  Climb  fo  2800  then  climbing 
right  tum  to  3500  direct  BIS  VOR^ME 
and  hold.  MSA  from  BI  LOM  360-180 
3400.  180-360  4500.  Delete  both  notes... 
Often  fix  CAT  D.  often  fix  CAT  E.  Add 
note...  Often  int  CAT  D ...  Increase 
visibility  to  5000  for  inoperative 
MALSR.  This  is  ILS  RWY  31.  Amdt 
32A. 

Las  Vegas 

McCarran  Intl 

Nevada 

ILS  RWY  25R  Amdt  16A... 

FDCDate:  10/17/96 

FDC  6/8028/LAS/  Fl/P  McCarran  Intl. 
Las  Vegas.  NV.  ILS  RWY  25R  Amdt 
16A...£)eiete  all  references  to  the  MM. 
This  is  ILS  RWY  25R  Amdt  16B. 

Dallas-Fort  Worth 

Dallas-Fort  Worth  Intl 

Texas 

ILS  RWY  35C  Amdt  6... 

FIX  Date:  10/29/96 

FDC  6/8363/DFW/  FI/P  Dallas-Fort 
Worth  Intl.  Dallas- Fort  Worth.  TX.  ILS 
RWY  35C  Amdt  6. Change  Issue  LOM/ 
I-PKQ  5  DME/Radar  to  issue  LOM/I- 
PKQ  4.4  DME/Radar.  This  is  ILS  RWY 
35C  Amdt  6A. 

IFR  Doc.  96-28899  Filed  11^8-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

intoTTMl  Revenue  Service 

26  CFR  Parts  40,  48. 49. 301,  601,  and 
602 

rTD86«6] 

RIN  1545-^T2S 

Deposits  Of  Excise  Taxes 

AOCMCV:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  regulations. 


SUftHIARY:  This  document  contains  final 
regulations  relating  to  deposits  of  excise 
taxes.  These  regulations  reflect  changes 
to  the  law  made  by  the  Uruguay  Round 
Agreements  Act  and  affect  persons 
required  to  make  deposits  of  excise 
taxes.  This  document  also  removes 
obsolete  excise  tax  regulations. 
EFFECnvt  OATI:  November  12, 1996. 


FOR  FURTHER  MfORMATION  CONTACT: 
Ruth  Hoftnan.  (202)  622-3130  (not  a 
toll-free  number). 

SUPPUEMENTARY  MFORMATION: 
Background 

The  Uruguay  Round  Agreements  Act 
of  1994  amended  sections  6302  (e)  and 
(f)  (relating  to  deposits  of  excise  taxes). 
As  amended,  effective  January  1, 1995, 
these  provisions  require  an  additional 
deposit  in  September  of  each  year  of  all 
excise  taxes  except  those  imposed  by 
section  4261  or  4271  (relating  to  air 
transportation).  The  taxes  imposed  by 
sections  4261  and  4271  are  scheduled  to 
expire  on  December  31,  1996.  If  those 
taxes  are  reinstated,  they  will  be  subject 
to  the  new  deposit  provisions  beginning 
on  January  1.  1997. 

Temporary  regulations  (TD  8616) 
were  published  in  the  Federal  Register 
on  August  29.  1995  (60  FR  44758).  along 
with  a  notice  of  proposed  rulemaking 
(PS-8-95)  cross-referencing  the 
temporary  regulations  (60  FR  44788).  No 
written  comments  were  received  and  no 
public  hearing  was  held.  The  proposed 
regulations  are  adopted  as  revised  by 
this  Treasury  decision  and  the 
corresponding  temporary  regulations  are 
removed.  Explanation  of  revisions 

The  temporary  regulations  provide 
rules  implementing  the  changes  made 
by  the  Act  in  a  separate  regulations 
section  (§40.6302(c)-5T).  Instead  of 
finalizing  that  section,  this  docimient 
incorporates  the  amendments  made  by 
the  temporary  regulations  into  the  text 
of§§40.6302(c)-l  through  40.6302(c>-4. 

To  reflect  changes  in  technology,  the 
14-day  rule  under  §  40.6302(c)-4  is 
amended  to  apply  to  deposits  made  by 
electronic  funds  transfiar. 

In  addition,  the  rules  set  forth  in 
§§  601.104(a)(5)  and  601.403(c)(2), 
relating  to  pwrsons  required  to  collect 
and  pay  over  tax,  have  been  combined, 
revised,  and  moved  to  part  49  as 
§49.4291-1. 

Removal  of  obeolete  regulations: 
amendments  to  table  of  OMB  control 
numbers 

This  document  removes  obsolete 
excise  tax  regulations  under  ()art  601 
and  obsolete  cross-references  under  part 
301.  Also  removed  are  obsolete 
regulations  relating  to  matters  now 
under  the  jurisdiction  of  the  Bureau  of 
Alcohol,  Tobacco,  and  Firearms  (ATF). 
Generally,  regulations  pertainiag  to  ATF 
procedural  rules  are  in  27  CFR  parts  70 
and  71. 

In  addition,  this  document  updates 
various  entries  in  the  Table  of  OMB 
Numbers  contained  in  part  602. 


Special  AnalyBea 

k  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  5S3(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ruth  HoEfinan,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Parts  40  and  48 

Excise  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  49 

Excise  taxes.  Reporting  and 
recordkeeping  requirements.  Telephone, 
Transportation. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  601 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Reporting  and  recordkeeping 
requirements.  Taxes. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoptim  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  40,  48.  49. 
301,  601,  and  602  are  amended  as 
follows: 

PART  4<>-EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Paragraph  1.  The  authority  citation 
for  part  40  continues  to  read  in  i>art  as 
follows: 

Aolhority:  26  U.S.C  7805  •  •  •     ' 


Federal  Registw  /  Vol.  61.  No.  219  /  Tuesday.  November  12,  1996  /  Rules  and  Regulations    58005 


Par.  la.  Section  40.601  l(a>-l  is 
amended  as  follows: 

1.  Paragraph  (c)  is  amended  by  adding 
a  sentence  to  the  end  of  the  paragraph. 

2.  Paragraph  (d)  is  removed. 
The  addition  reads  as  follows: 

$  40.601 1(aH    Returns. 

•        •        •        •        • 

(c)  •  *  *  For  provisions  relating  to 
obligations  of  a  person  required  to 
collect  and  pay  over  facilities  and 
services  excise  taxes,  see  §  49.4291-1  of 
this  chapter. 

S  40.6011  (a>-2(b)(2)    [Amended] 

Par.  2.  Section  40.601  l(a)-2(b)(2)  is 
amended  by  removing  the  reference 
"§40.6302(c)-l(e)(2)"  and  adding 
"§  40.6302(c)-l(f)(2)"  in  its  place. 

Par.  3.  Section  40.6302(c)-l  is 
amended  as  follows: 

1.  Paragraph  (a)  is  amended  by 
removing  the  parenthetical  "(relating  to 
taxes  imposed  on  gasoline  by  section 
4081)"  fi-om  the  last  sentence  and 
adding  "(relating  to  section  4081  taxes)" 
in  its  place. 

2.  Paragraph  (b)(l)(i)  is  amended  by 
removing  the  reference  "i>aragraph  (e)" 
and  adding  "paragraph  (0"  in  its  place. 

3.  Paragraph  (b){l)(ii)  is  removed  and 
paragraph  (b)(l)(iii)  is  redesignated  as 
parara-aph  (b)(l)(ii). 

4.  Paragraph  (b)(5)(ii)  is  removed  and 
paragraph  (b)(5)(iii)  is  redesignated  as 
paragraph  (b)(5)(ii). 

5.  Newly  designated  paragraph 
(b)(5)(ii)  is  amended  by  removing  the 
reference  "paragraph  (e)(3)"  and  adding 
"paragraph  (f)(3)"  in  its  place. 

6.  Paragraph  (b)(6)(ii)  is  amended  by 
removing  the  language  "paragraph 
(b)(6)(iii)  of  this  section  (relating  to 
deposits  of  gasoline  tax  for  September)" 
and  adding  "paragraph  (e)  of  this 
section  (relating  to  deposits  of  9-day 
rule  taxes  for  September)"  in  its  place. 

7.  Paragraph  (D)(6)(iii)  is  removed. 

8.  Paragraphs  (c)(2)(i)(A)  and 
(c)(2)(iii)(B)  are  amended  by  removing 
the  parenthetical  "(16.67  percent)". 

9.  Paragraph  (c)(2)(iv)  is  removed. 

10.  Paragraph  (c)(3)(iii)  is  removed 
and  p>aragraph  (c)(3)(iv)  is  redesignated 
as  paragraph  (c)(3)(iii). 

11.  Paragraph  (g)  is  removed. 

12.  Paragraphs  (e)  and  (f)  are 
redesignated  as  paragraphs  (f)  and  (g), 
respectively,  and  a  new  paragraph  (e)  is 
added. 

13.  Newly  designated  pwragraph 
(0(3)(ii)  is  amended  by  removing  the 
reference  "paragraph  (e)(3)"  and  adding 
"paragraph  (f)(3)"  in  its  place. 

The  addition  reads  as  follows: 

140.6302(^1    UseofOovemmant 


(e)  Special  rules  for  September— (1) 
Deposits  required.  In  the  case  of 
deposits  of  9-day  rule  taxes  for  the 
second  semimonthly  period  in 
September,  separate  deposits  are 
required  for  the  period  September  16th- 
26th  and  the  period  September  27th- 
30th. 

(2)  Amount  of  deposit.  The  deposits  of 
9-day  rule  taxes  for  the  period 
September  16th-26th  and  the  period 
September  27th-30th  must  be  not  less 
than  the  amount  of  net  tax  liability  for 
9-day  rule  taxes  inctirred  during  the 
respective  periods.  The  net  tax  liability 
incurred  during  these  periods  may  be 
computed  by — 

(i)  Determining  the  amount  of  net  tax 
liability  reasonably  exp>ected  to  be 
incurred  during  the  second 
semimonthly  i}eriod  in  September; 

(ii)  Treating  ^Vis  of  that  amount  as  the 
net  tax  liability  incurred  during  the 
period  September  16th-26th;  and 

(iii)  Treating  the  remainder  of  the 
amount  determined  under  paragraph 
(e)(2)(i)  of  this  section  (adjusted  to 
reflect  net  tax  liability  actually  incurred 
through  the  end  of  September)  as  the  net 
tax  liability  incurred  during  the  period 
September  27th-30th. 

(3)  Time  to  deposit — (i)  In  general. 
The  deposit  of  9-day  rule  taxes  required 
for  the  period  beginning  September  16th 
must  be  made  by  September  29.  The 
deposit  required  for  the  period  ending 
September  30th  must  be  made  at  the 
time  prescribed  in  paragraph  (b)(6)(i)  of 
this  section  for  making  deposits  for  the 
second  semimonthly  prariod  in 
September. 

fii)  Due  date  on  Saturday  or  Sunday. 
A  deposit  that  would  otherwise  be  due 
on  September  29  must  be*  made  by 
September  28  if  September  29  is  a 
Saturday  and  by  September  30  if 
September  29  is  a  Sunday. 

(4)  Safe  harbor  rule  based  on  look- 
back quarter  liability.  The  safe  harbor 
rule  in  paragraph  (c)(2)(i)  of  this  section 
does  not  apply  to  9-day  rule  taxes  for 
the  third  calendar  quarter  imless — 

(i)  The  depxisit  of  9-day  rule  taxes  for 
the  i)eriod  September  16th-26th  is  not 
less  than  '  Vte  of  the  net  tax  liability 
reported  for  9-day  rule  taxes  for  the 
look-back  quarter;  and 

(ii)  The  total  deposit  of  9-day  rule 
taxes  for  the  second  semimonthly 
p)eriod  in  September  is  not  less  than  ^M 
of  the  net  tax  liability  rep>orted  for  9-day 
rule  taxes  for  the  look-back  quarter. 

(5)  Safe  harbor  rule  based  on  current 
liability.  The  safe  harbor  rule  of 
paragraph  (c)(3)(i}  of  this  section  does 
not  apply  to  9-day  rule  taxes  for  the 
third  calendar  quarter  unless — 

(i)  The  depMsit  of  9-day  rule  taxes  for 
the  p>eriod  September  16th-26th  is  not 


less  than  69.67  percent  of  the  net  tax 
liability  for  9-day  rule  taxes  for  the 
second  semimonthly  pwriod  in 
September;  and 

(ii)  The  total  dep>osit  of  9-day  rule 
taxes  for  the  second  semimonthly 
p>eriod  in  Septemt>er  is  not  less  than  95 
p)ercent  of  the  net  tax  liability  for  9-day 
rule  taxes  for  that  semimonthly  period. 

(6)  Persons  not  required  to  use 
electronic  funds  transfer.  In  the  case  of 
a  person  that  is  not  required  to  deposit 
excise  taxes  by  electronic  funds  transfer 
(a  non-EFT  depositor),  the  rules  of  this 
paragraph  (e)  apply  with  the  following 
modifications: 

(i)  The  periods  for  which  separate 
deposits  must  be  made  are  September 
16th-25th  and  September  26th-30th. 

(ii)  The  depx)sit  required  for  the 
period  beginning  September  16th  must 
be  made  by  September  28.  A  deposit 
that  would  otherwise  be  due  on 
September  28  must  be  made  by 
September  27  if  September  28  is  a 
Saturday  and  by  September  29  if 
September  28  is  a  Simdav- 

(iii)  The  generally  applicable  fiactions 
and  percentage  are  modified  to  reflect 
the  diffierent  deposit  periods  in 
accordance  with  the  following  table: 


Generally  applicable  frac- 
txyisand  percentage 

Modifications  tor 
norvEFT  deposi- 
tors 

11/15 

10/15. 

11/90 

10/90. 

69.67  percent 

63.33  percent 

(7)  Effective  date.  This  paragraph  (e) 
is  effective  August  1, 1995,  for  all  9-day 
rule  taxes  except  those  imposed  by 
section  4261  or  4271.  For  taxes  imp>osed 
by  section  4261  or  4271,  this  paragraph 
(e)  applies  begiiming  January  1, 1997. 

*  «        •        *        * 

Par.  4.  Section  40.6302(c)-2  is 
amended  as  follows: 

1.  Paragraphs  (b)(2)(i)(A)  and 
(b)(2)(iiKB)  are  amended  by  removing 
the  p)arenthetical  "(16.67  ptercent)". 

2.  Paragraph  (c)  is  revised. 
The  revision  reads  as  follows: 

f40.6302(c>-2  Special  nilea  for  use  of 
Government  deposltartee  under  eection 
4681. 

•  *        •        •        • 

(c)  Special  rules  for  September — (1) 
Deposits  required.  In  the  case  of 
deposits  of  30-day  rule  taxes  for  the  first 
semimonthly  period  in  September, 
sepMtrate  deposits  are  required  for  the 
period  September  Ist-llth  and  the 
period  September  12th-lSth. 

(2)  Amount  of  deposit.  The  deposits  of 
30-day  rule  taxes  for  the  period 
September  ist-llth  and  the  period 
September  12th-15th  must  be  not  less 
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than  the  amount  of  net  tax  liability  for 
30-day  rule  taxes  incurred  during  the 
respective  periods.  The  net  tax  liability 
incurred  during  these  periods  may  be 
computed  by — 

(i)  Determining  the  amount  of  net  tax 
liability  incurred  during  the  first 
semimonthly  period  in  September  (or,  if 
semimonthly  liability  is  computed  by 
dividing  monthly  liability  by  two.  the 
amount  reasonably  expected  to  be 
incurred); 

(ii)  Treating  'Vis  of  that  amount  as  the 
net  tax  liability  incurred  during  the 
period  September  Ist-llth;  and 

(iii)  Treating  the  remainder  of  the 
amount  determined  under  paragraph 
(c)(2)(i)  of  this  section  (adjusted,  if  that 
amount  is  based  on  reasonable 
expectations,  to  reflect  net  tax  liability 
actually  incurred  through  the  end  of 
September)  as  the  net  tax  liability 
incurred  during  the  period  September 
12th- 15th. 

(3)  Time  to  deposit — (i)  In  general. 
The  deposit  required  for  the  period 
beginning  September  1st  and  the 
deposit  for  the  second  .semimonthly 
period  in  August  must  be  made  by 
September  29.  The  deposit  required  for 
the  period  ending  September  15th  must 
be  made  at  the  time  prescribed  in 
paragraph  (b)(l)(i)  of  this  seciion  for 
making  deposits  for  the  first 
semimonthly  period  in  September. 

(ii)  Due  date  on  Saturday  or  Sunday. 
A  deposit  that  would  otherwise  be  due 
on  September  29  must  be  made  by 
September  28  if  September  29  is  a 
Saturday  and  by  September  30  if 
September  29  is  a  Sunday. 

(4)  Safe  harbor  rule  based  on  look- 
back quarter  liability.  The  safe  harbor 
rule  of  paragraph  (b)(2)(i)  of  this  section 
does  not  apply  for  the  third  calendar 
quarter  unless — 

(i)  The  deposit  of  30-day  rule  taxes  for 
the  period  September  lst-1 1th  is  not 
less  than  '  '^o  of  the  net  tax  liability 
reported  for  30-day  rule  taxes  for  the 
look-back  quarter:  and 

(ii)  The  total  deposit  of  30-day  rule 
taxes  for  the  first  semimonthly  period  in 
September  is  not  less  than  %  of  the  net 
tax  liability  reported  for  30-day  rule 
taxes  for  the  look-back  quarter. 

(5)  Safe  harbor  rule  based  on  current 
liability.  The  safe  harbor  rule  of 
paragraph  (b)(3)  of  this  section  does  not 
apply  for  the  third  calendar  quarter 
unless — 

(i)  The  deposit  of  30-day  rule  taxes  for 
the  period  Sieptember  Ist-llth  is  not 
less  than  69.67  percent  of  the  net  tax 
liability  for  30-day  rule  taxes  for  the  first 
semimonthly  period  in  September;  and 

(ii)  The  total  deposit  of  30-day  rule 
taxes  for  the  first  semimonthly  period  in 
September  is  not  leas  than  95  percent  of 


the  net  tax  liabilitv  for  30-day  rule  taxes 
for  that  semimonthly  period. 

(6)  Persons  not  required  to  use 
electronic  funds  transfer  In  the  case  of 
a  person  that  is  not  required  to  deposit 
excise  taxes  by  electronic  funds  transfer 
(a  non-EFT  depositor),  the  rules  of  this 
paragraph  (c)  apply  with  the  following 
modifications: 

(i)  The  periods  for  which  separate 
deposits  must  be  made  are  September 
Ist-lOth  and  September  llth-15th. 

(ii)  The  deposit  required  for  the 
period  beginning  September  1st  and  the 
deposit  required  for  the  second 
semimonthly  period  in  August  must  be 
made  by  September  28.  A  deposit  that 
would  otherwise  be  due  on  September 
28  must  be  made  by  September  27  H 
September  28  is  a  Saturday  and  by 
September  29  if  September  28  is  a 
Sunday. 

(iii)  The  generally  applicable  fractions 
and  percentage  are  modified  to  reflect 
the  different  deposit  periods  in 
accordance  with  the  following  table: 


Generaity  applicable  frac- 
tions and  percentage 

Mo(*ficatiora  kx 
non-EFT  deposi- 
tors 

11/15  

10/15 

11/90  

10/90 

69.67  percent 

63.33  percent 

(7)  Effective  date.  This  paragraph  (c) 
is  effective  August  1,  1995. 

Par.  5.  Section  40.6302(c)-3  is 
amended  as  follows: 

1.  In  paragraph  (b)(l)(ii),  first 
sentence,  the  language  "deposits  to"  is 
removed  and  "deposits  oV  is  added  in 
its  place. 

2.  In  paragraph  (b)(3),  first  sentence, 
the  language  "durina"  is  removed  and 
"during  a"  is  added  in  its  place. 

3.  Paragraphs  (f)  and  (g)  are 
redesignated  as  paragraphs  (g)  and  (h), 
respectively,  and  a  new  paragraph  (f)  is 
added. 

4.  In  newly  designated  paragraph  (h), 
first  sentence,  the  language  "This 
section"  is  removed  and  "Except  as 
otherwise  provided,  this  section"  is 
added  in  its  place. 

The  addition  reads  as  follows: 

f40.e302(cH3    SpMlal  rulM  for  UM  Of 
Qovemment  dapoaltarlM  under  ct^tar  33. 

(f)  Special  rules  for  Sepf ember— (1) 
Deposits  required.  In  the  case  of 
alternative  method  taxes  charged  (that 
is,  included  in  amounts  billed  or  tickets 
sold)  during  the  first  semimonthly 
period  in  September,  separate  deposits 
are  required  for  the  taxes  charged  during 
the  period  September  Ist-llth  and  the 
period  September  12th-15th. 

(2)  Time  to  deposit — (i)  In  general. 
The  deposit  required  for  alternative 


method  taxes  charged  diuing  the  period 
beginning  September  1st  must  be  made 
by  September  29.  The  depxMit  required 
for  alternative  method  taxes  charged 
during  the  period  ending  September 
1 5th  must  be  made  at  the  time 
prescribed  in  paragraph  (c)  of  this 
section  for  maiking  deposits  for  the  first 
semimonthly  period  in  October. 

(ii)  Due  date  on  Saturday  or  Sunday. 
A  deposit  that  would  otherwise  be  due 
on  September  29  must  be  made  by 
September  28  if  September  29  is  a 
Saturday  and  by  September  30  if 
September  29  is  a  Sunday. 

(3)  Amount  of  deposit.  The  deposits  of 
alternative  method  taxes  required  for 
the  period  September  Ist-llth  and  the 
period  September  12th-15th  must  be 
not  less  than  the  amount  of  alternative 
method  taxes  charged  during  the 
respective  periods.  The  amount  of 
alternative  method  taxes  charged  during 
these  periods  may  be  computed  by — 

(i)  Determining  the  net  amount  of 
alternative  method  taxes  reflected  in  the 
separate  account  for  the  first 
semimonthly  period  in  September  (or 
one-half  of  the  net  amount  of  alternative 
method  taxes  reasonably  expected  to  be 
reflected  in  the  separate  account  for  the 
month  of  September); 

(ii)  Treating  >Vn  of  that  amount  as  the 
amount  of  taxes  charged  during  the 
period  September  Ist-llth;  and 

(iii)  Treating  the  remainder  of  the 
amount  determined  under  paragraph 
(0(3)(i)  of  this  section  (adjusted,  if  that 
amount  is  based  on  reasonable 
expectations,  to  reflect  actual  taxes 
charged  through  the  end  of  September) 
as  the  amount  charged  during  the  period 
September  12th-15th. 

(4)  Safe  harbor  rule  based  on  look- 
back quarter  liability.  The  safe  harbor 
rule  of  §40.6302(c)-l(c)(2)(i)  does  not 
apply  for  the  fourth  calendar  quarter 
unless — 

(i)  The  deposit  for  alternative  method 
taxes  charged  during  the  period 
September  Ist-llth  is  not  less  than  "/to 
of  the  net  tax  liability  reported  for 
alternative  method  taxes  for  the  look- 
back quarter;  and 

(ii)  The  total  deposit  for  alternative 
method  taxes  charged  during  the  first 
semimonthly  period  in  September  is  not 
less  than  */fc  of  the  net  tax  liability 
rejMrted  for  alternative  method  taxes  for 
the  look-back  quarter. 

(5)  Safe  harbor  rule  based  on  current 
liability.  The  safe  harbor  rule  of 
S40.6302(c>-l(c)(3)(i)  does  not  apply  for 
the  fourth  calendar  quarter  unless — 

(i)  The  deposit  for  alternative  method 
taxes  charged  during  the  period 
September  Ist-llth  is  not  less  than 
69.67  percent  of  the  alternative  method 
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taxes  charged  during  the  first 
semimonthly  period  in  September,  and 

(ii)  The  total  deposit  for  alternative 
method  taxes  changed  during  the  first 
semimonthly  period  in  September  is  not 
less  than  95  percent  of  the  alternative 
method  taxes  charged  during  that 
semimonthly  period. 

(6)  Persons  not  required  to  use 
electronic  funds  transfer.  In  the  case  of 
a  person  that  is  not  required  to  deposit 
excise  taxes  by  electronic  funds  transfer 
(a  non-EFT  depositor),  the  rules  of  this 
paragraph  (f)  apply  with  the  following 
modifications: 

(i)  The  taxes  for  which  separate 
deposits  must  be  made  are  the  taxes 
charged  during  the  periods  September 
lst-1 0th  and  September  llth-15th. 

(ii)  The  deposit  required  for  taxes 
charged  during  the  period  beginning 
September  1st  must  be  made  by 
September  28.  A  deposit  that  would 
otherwise  be  due  on  September  28  must 
be  made  by  September  27  if  September 
28  is  a  Saturday  and  by  September  29 
if  September  28  is  a  Simday. 

(iii)  The  generally  applicable  fractions 
and  percentage  are  modified  to  reflect 
the  different  deposit  periods  in 
accordance  with  the  following  table: 


Generally  appinabie  frac- 
tions and  percentage 


11/15 

11/90  

69.67  percent 


Modifications'for 
non-EFT  deposi- 
tors 


10/15. 
10/90. 
63.33  percent 


(7)  Effective  date.  This  paragraph  (f)  is 
effective  August  1. 1995,  for  all  taxes 
except  those  imposed  by  section  4261  or 
4271.  For  taxes  imposed  by  section  4261 
or  4271,  this  paragraph  (f)  applies 
beginning  January  1, 1997. 
«        •        •        *        • 

Par.  6.  Section  40.6302(c)-4  is 
amended  as  follows: 

1.  Paragraph  (a)  is  amended  by 
revising  die  first  sentence  and  removing 
the  second  sentence. 

2.  Paragraph  (b)(1)  is  amended  by 
removing  the  language  "transfier 
between  accounts  with  the  same 
Government  depositary"  in  the  first 
sentence  and  adding  "electronic  funds 
transfer"  in  its  place. 

3.  Paragraph  (d)  is  redesignated  as 
paragraph  (e)  and  a  new  paragraph  (d) 
is  added. 

4.  Newly  designated  paragraph  (e)  is 
amended  by  removing  die  language 
"Highway  Act"  and  adding  "Highway 
Revenue  Act"  in  its  place. 

The  revision  and  addition  read  as 
follows: 


t40.e30aW-4   SpacWnHaforiwaof 
Qovennnwit  depoettarlee  under  eection 
4081. 

(a)  Overview.  This  section  sets  forth  a 
special  rule  for  deposits  of  taxes 
imposed  by  section  4081.*  *  * 
•        •        •        •        • 

•  (d)  Special  rules  for  September. 
Deposits  of  14-day  rule  taxes  for  the 
second  semimonthly  period  in 
September  must  be  made  in  the  manner 
prescribed  by  S  40.6302(c)-l(e)  applied 
with  the  following  modifications: 

(1)  Each  reference  to  9-day  rule  taxes 
is  treated,  instead,  as  a  reference  to  14- 
day  rule  taxes. 

(2)  The  deposit  required  for  the  |}eriod 
ending  September  30th  must  be  made  at 
the  time  prescribed  in  paragraph  (b)  of 
this  section  (rather  than  at  the  time 
prescribed  in  §40.6302(c)-l(b)(6){i)). 


S40.6302(c)-6T    [Ramovwll 

Par.  7.  Section  40.6302(c)-5T  is 
removed. 

§40.9999-1    [Amended] 

Par.  8.  Section  40.9999-1  is  amended 
as  follows: 

1.  Example  I  (iii)  is  amended  by 
removing  the  parenthetical 
"(§40.6302(c)-l(e)(2))"  and  adding 
"(§  40.6302(c)-l(f)(2))"  in  its  place. 

2.  Example  3  is  amended  by: 

a.  Removing  the  language  "diesel 
fuel"  and  adding  "aviation  fuel"  in  its 
place  in  the  following  locations: 

i.  Example  3,  heading. 

ii.  Example  3[i)(\),  each  time  it 
appears  in  the  first  sentence. 

iii.  Example  5(i)(l),  second  and  third 
sentences. 

iv.  Example  5(i)(4),  second  sentence. 

v.  Example  3[ii),  fourth  and  seventh 
sentences. 

vi.  Example  3[iu),  third  sentence. 

vii.  Example  3{iv).  second  sentence. 

b.  In  Example  3[iii),  second  sentence, 
removing  the  parenthetical 
"(§40.6302{c)-l(e)(3))"  and  adding 
"(§40.6302{c)-l(f)(3))"  in  its  place. 

PART  48— MANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Par.  9.  The  authority  citation  for  part 
48  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C  7805  *  *  * 

§48.4082-4    [Amandacq 

Par.  9a.  In  §  48.4082-2,  paragraph  (a) 
is  amended  by  removing  the  reference 
"section  6714"  and  adcUng  "section 
6715"  in  its  place. 

§48.4083-1    [Amended] 

Par.  10.  Section  48.4083-1  is 
amended  as  follows: 


1.  In  paragraph  (b)(1)  introductory 
text,  first  sentence,  the  reference 
"section  6714(a)"  is  removed  and 
"section  6715(a]"  is  added  in  its  place. 

2.  In  paragraph  (d)(1),  second 
sentence,  the  reference  "section  6714" 
is  removed  and  "section  6715"  is  added 
in  its  place. 

§48.6427-7    [ftomoved] 

Par.  11.  Section  48.6427-7  is 
removed. 

§48.6714-1    [Radesignaledaa  §48.6715-1] 

Par.  12.  Section  48.6714-1  is 
redesignated  as  §  48.6715-1. 

Par.  13.  In  newly  designated 
§48.6715-1,  the  first  and  second 
sentences  of  paragraph  (a)  introductory 
text  are  amended  by  removing  the 
reference  "section  6714(a)"  and  adding 
"section  6715(a)"  in  its  place. 

PART  49— FAamiES  AND  SERVICES 
EXCISE  TAXES 

Par.  14.  The  authority  citation  for  part 
49  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  14a.  Subpart  F,  consisting  of 
§49.4291-1,  is  added  to  read  as  follows: 

Subpart  F— Collection  of  Tax  By 
Persons  Receiving  Payment 

§  49.4291  -1    Persona  roeelving  payment 
must  collect  tax. 

Except  as  otherwise  provided  in 
section  4263(a),  every  person  receiving 
any  payment  for  facilities  or  services  on 
which  a  tax  is  imposed  upon  the  payor 
thereof  under  chapter  33  shall  collect 
the  amount  of  the  tax  from  the  person 
making  that  payment.  Under  section 
7501,  all  taxes  collected  in  this  manner 
are  held  by  the  collecting  agent  in  trust 
for  the  United  States.  If  the  person  from 
whom  the  tax  is  required  to  be  collected 
refuses  to  pay  it  or  if  for  any  reason  it 
is  impossible  for  the  collecting  agent  to 
collect  the  tax  from  that  person,  the 
collecting  agent  is  required  to  report  to 
the  district  director  the  name  and 
address  of  that  person,  the  nature  of  the 
facility  provided  or  service  rendered, 
the  amoimt  paid  therefore,  and  the  date 
on  which  paid.  Upon  receipt  of  this 
information  the  district  director  will 
proceed  against  the  person  to  whom  the 
facilities  were  provided  or  the  services 
rendered  to  assert  the  amount  of  tax 
due,  affording  that  person  the  same 
district  conference,  protest,  and 
appellate  rights  as  are  available  to  other 
excise  taxpayers.  In  addition,  when  a 
field  or  office  audit  of  a  collecting 
agent's  records,  or  of  a  taxpayer's 
records,  discloses  that  the  collecting 
agent  failed  during  prior  reporting 
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periods  to  collect  taxes  due.  the  district 
director  may  assert  those  taxes  directly 
against  the  person  to  whom  the  facilities 
were  provided  or  the  services  rendered, 
whether  or  not  the  collecting  agent  had 
attempted  collection  or  the  person  liable 
for  the  tax  had  refused  payment  thereof. 

PART  301— PROCEDURE  AND 
ADMtNISTRATION 

Par.  15.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authoriry:  26  ll.SC.  7805  *    *    * 

f301.61Sft-1     [Rwnov«d] 

Par.  15a.  Section  301.6156-1  is 
removed. 

i  301 .6209-1     [R«nov«d] 

Par.  16.  Section  301.6206-1  is 
removed. 

H301.6415-1  ttirougl)  301.6421-1  and 
301.6423-1     [Removed] 

Par.  17.  Sections  301.6415-1  through 
301.6421-1  and  301.6423-1  are 
removed. 

9301.6675-1     [RMnovMQ 

Par.  18.  Se«:tion  301.6675-1  is 

removed. 

Par.  19.  The  undesignated  center 

heading  following  §301.6905-1  is 

revised  to  read  as  follows: 

Licensing 

Par.  20.  The  undesignated  center 
heading  preceding  §  301.7001-1  is 
removed 

Par.  21.  The  undesignated  center 
heading  pret;eding  §  301.701 1-1  is 
removed 

1301.7011-1     [Rwnow«d] 

Par.  22.  Section  301.701 1-1  is 
removed 

1301.7232-1     [Ramovad] 

Par.  23.  Se<:tion  301.7232-1  is 
removed. 

f  301.7328-1     [Rwnovad] 

Par.  24.  Section  301.7328-1  is 
removed. 

PART  601— STATEMENT  OF 
PROCEDURAL  RULES 

Par.  25.  The  authority  citation  for  part 
601  continues  to  read  as  follows: 
Authority:  5  U  S  C   301  and  552. 

1601.101    [AmMKlad] 

Par.  25a.  Section  601.101  is  amended 
as  follows: 

1.  Paragraph  (b)  is  amended  by 
removing  the  seventh  sentence  and  the 
last  sentence. 

2.  Paragraph  (c)  is  removed. 

Par.  26.  Section  601.102  is  amended 
as  follows: 


1.  Paragraphs  (b)(2)(i)  and  (b)(2)(ii)  are 
revised. 

2  Paragraphs  (b)(2)(iii).  (b)(2)(iv).  and 
(c)  are  removed. 

The  revisions  read  as  follows: 

1601.102    CtaMffleation  of  taxM  coll*ctad 
by  itM  Intamal  R«v«nu*  Sorvloo. 


(b)-   •   • 
(2)  •    •    • 

(i)  Employment  taxes. 
(ii)  Miscellaneous  excise  taxes 
collected  by  return. 


1601.104    [AnMndod] 

Par.  27.  Section  601.104  is  amended 
as  follows: 

1.  Paragraphs  (a)(4)  and  (a)(5)  are 
removed. 

2.  Paragraph  (c)(4)  is  amended  by 
removing  the  eighth  and  ninth 
sentences. 

1601.201  [Amwtdad] 

Par.  28.  In  §601.201.  paragraph  (a)(2) 
is  amended  by  removing  the  last 
sentence. 

9601.202  [AmondMl] 

Par.  29.  In  §601.202.  paragraph  (c)(1) 
is  amended  by  removing  the 
parenthetical  "(other  than  the 
manufacturers  excise  tax  on  firearms 
arising  from  application  of  sections 
4181  and  4182  of  the  Internal  Revenue 
Code  of  1954)". 

9601.203  [Anfwndwl] 

Par.  30.  In  §601.203,  paragraph  (a)(1) 
is  amended  by  removing  the  last 
sentence. 

Subpart  C — [Ramovad  and  Rasarvad] 

Par.  31.  Subpart  C  of  part  601  is 
removed  and  reserved. 

Par.  32.  The  heading  for  subpart  D  of 
pari  601  is  revised  to  read  as  follows: 

Subpart  D — Proviaiona  Spacial  to 
Cartain  Empioymant  Taxaa 

99  801.402  through  601.406    [Ramovod] 
Par.  33.  Sections  601.402  through 
601.405  are  removed. 

Subpart  J — [Ramovad] 

Par.  34.  Subpart  J  of  part  601  is 
removed. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  35.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Autliority:  26  U.S.C  7805. 

Par.  35«.  In  §602.101.  paragraph  (c)  is 
amended  by: 


1 .  Removing  the  following  entries 
from  the  table: 

9  602.1 01    OMB  Control  numbwra. 


(c) 


CFR  pen  or  section  wtwre 
identified  and  described 


Current 
OMB  con- 
trol No. 


48.0-3  

48.4102-1 

48.4221-8 
48.4221^9 

• 

48.6427-7 
48.6675-1 

a 

301.7011-1 
601.104  .... 

601.201   .... 

601.402  .... 

601.403  .... 


1545-0685 


1545-0023 
1545-0725 


1545-0023 
1545-0023 


1545-0143 
1545-0162 


1545-0723 
1545-0123 


1545-0023 
1545-0233 


1545-0819 


1545-0014 
1545-0023 


2.  Adding  entries  in  numerical  order 
to  the  table  to  read  as  follows: 

9  602.101    OMB  Control  numbers. 


(0*  *  * 


CFR  part  or  section  wtiere 
identified  and  described 


Current 
OMB  con- 
trol No. 


601.104 1545-0283 

•  •                           e                           •  • 

601.201  1545-0019 

1545-0819 

•  •                             •                             •  • 

601.401  1545-0257 

601.504  1545-0150 
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Margaret  Milaer  RichardMMi, 

Commissioner  of  Internal  Revenue. 

Approved:  June  26. 1996. 
Doaald  C  Lnliick. 

Acting  Assistant  Secretary  of  the  Treasury. 
(PR  Doc  96-28404  Filed  11-6-96;  8:45  am] 
■LUNO  coot  4aM-01-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32CFRPart706 

Certtficationa  and  Exemptiona  Under 
the  Intamational  Regulations  for 
Preventing  Colilsiona  at  Sea,  1972 

AQENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  ROSS  (DDG  71)  is 
a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  October  16, 1996. 
FOR  FURTHER  INFOfMATION  CONTACT: 

Lieutenant  Commander  M.W.  Kerns, 
JAGC,  U.S.  Navy,  Associate  Admiralty 
Counsel,  Office  of  the  Judge  Advocate 
General.  Navy  [Department,  200  Stovall 
Street.  Alexandria,  VA  22332-2400, 
Telephone  number:  (703)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 


amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS  ROSS 
(DDG  71)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  fully  comply  with  the 
following  specific  provisions  of  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship:  Annex 
I,  paragr^h  2(f)(i)  pertaining  to 
placement  of  the  masthead  Ught  or 
lights  above  and  clear  of  all  other  lights 
and  obstructions;  Annex  I,  paragraph 
3(a)  pertaining  to  the  location  of  the 
forward  masthead  light  in  the  forward 

Quarter  of  the  vessel,  and  the  horizontal 
istance  between  the  forward  and  after 
masthead  lights;  and.  Annex  I, 
paragraph  3(c)  pertaining  to  placement 
of  task  lights  not  less  than  two  meters 
from  the  fore  and  aft  centerline  of  the 
ship  in  the  athwartship  direction.  The 
Deputy  Assistant  Judge  Advocate    ' 
General  (Admiralty)  has  also  certified 
that  the  lights  involved  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AIMENDEO] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Table  Five 


Aotherity:  33  U.S.C  1605. 

2.  Table  Four,  Paragraph  15  of  §  706.2 
is  amended  by  adding  the  following 
entry  for  USS  ROSS: 

1706.2    CartmcaOonaoflheSaeralaryof 
the  Navy  under  Exacutlva  Orrtarl1964  and 
33  U3.C.  1606. 


Vessel 


Number 


Horizontal  d»- 
tance  frocnttie 
fore  and  aft 
centeiline  of 
ttie  vessel  in 
the  alfMvart- 
ship  direction 


USS  ROSS        DDG  71  1.96  meters. 


3.  Table  Four,  Paragraph  16  of  8  706.2 
is  amended  by  adding  the  following 
entry  for  USS  ROSS: 

$706.2    Certmcations  of  the  Secretary  of 
tfie  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


Ot)6truction 
vessel  Number         ^^^^S" 

ings 


USS  ROSS 


DDG  71 


104.05  thru 
112.50' 


4.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  entry  for  USS 
ROSS: 

$  706.2    Certiflcatlons  of  ttie  Secretary  of 
ttta  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Number 


Masthead 
lights  not  over 
an  other  lighte 
and  obstruc- 
tions, annex  I, 
sec  2(f) 


Forward  nrtast- 

head  light  not 

in  forward 

quarter  of 

stiij}.  annex  I. 

sec.  3(a) 


After  mast- 
head fight  less 
than  ^/i  ship's 
length  aft  of 
forward  mast- 
head lighL 
annex  I.  sec. 
3(a) 


Percentage 
horizontal  sep- 
aration at- 
tained 


USS  ROSS 


0DG71 


20.6 
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Dated  October  16. 1996. 
M.W.Kanis. 

Acting  Deputy  Assistant  fudge  Advocate 
General  (Admitxiltyl. 

|FR  Doc.  96-28865  Filed  11-8-96;  8:45  un) 
MUMQ  COCM  M1«-r^^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  80  and  87 

[WT  Doclwt  No.  99-82;  FCC  96-421] 

Permtt  Operation  of  Certain  Domestic 
Ship  and  Aircraft  Radio  Stations 
Without  IndNidual  Licenaes 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUIMARY:  This  action  amends  the 
maritime  service  and  aviation  service 
rules  to  permit  certain  ship  and  aircraft 
radio  stations  that  operate  domestically 
and  are  not  required  by  statute  or  treaty 
to  carry  a  radio  to  operate  without 
individual  licenses.  The  effect  of  this 
rule  IS  to  eliminate  the  regulatory 
burdens  of  filing  applications  and  the 
cost  of  the  filing  fee  from  hundreds  of 
thousands  of  ship  and  aircraft  station 
licensees.  This  action  eliminates 
administrative  burdens  for  both  the 
public  and  the  Commission  without 
having  a  negative  impact  on  safety  or 
spectrum  management  in  the  Maritime 
and  Aviation  Services. 
EFFECTIVE  DATE:  December  12,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

lames  Shaffer  of  the  Commission's 
Wireless  Telecommunications  Bureau  at 
(202)  4ia-0680  or  via  e-mail  at 
mayday@fcc.gov. 

SUPPLEMENTARY  INFORIMTION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  FCC  96-421.  adopted 
October  18.  1996.  and  released  October 
25,  1996.  The  full  text  of  this  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  239) 
1919  M  Street.  NW.  Washington.  DC. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
ITS.  Inc..  2100  M  Street  NW.  Suite  140. 
Washington.  DC  20037.  telephone  (202) 
857-3800. 

Summary  of  Order 

1.  By  this  action,  we  revise  the 
Maritime  Service  and  Aviation  Service 
rules  to  eliminate  the  individual  radio 
licensing  requirements  for  ship  stations 
and  aircraft  stations  that  operate 
domestically  and  are  not  required  by 
statute  or  treaty  to  carry  a  radio 


(hereafter  referred  to  as  "exempt  vanels 
and  aircrafl").  This  action  is  taken 
pursuant  to  Section  307(e)  of  the 
Communications  Act  of  1934  (the 
"Communications  Act"),  as  amended  by 
Section  403(i)  of  the 

Telecommunications  Act  of  1906,  which 
gives  the  Commission  discretion  to 
remove  the  individual  radio  licensing 
requirements  for  these  stations  ujwn  a 
determination  that  the  public  interest, 
convenience  and  necessity  would  be 
served  thereby. 

2.  This  Report  and  Order  adopts  rules 
substantially  as  proposed  in  the  Notice 
of  Proposed  Rule  Making  (NPRM).  61  PR 
18226  (April  24,  1996).  in  this 
proceeding.  We  ore  eliminating  the 
unnecessary  regulatory  burdens 
associated  with  the  filing  of  applications 
by  hundreds  of  thousands  of  ship  and 
aircraft  station  licensees  as  well  as 
removing  the  administrative  burden 
associated  with  the  Commission's 
processing  of  such  applications.  We 
conclude  that  the  public  interest, 
convenience  and  necessity  is  served  by 
eliminating  individual  licensing  of 
exempt  vessels  and  aircraft  because 
individual  licenses  are  unnecessary  for 
either  the  safety  or  operational 
communications  requirements  or 
identification  purposes.  Moreover,  such 
individual  licensing  does  not  aid  us  in 
carrying  out  our  regulatory  and 
spectrum  management  responsibilities 
with  regard  to  these  services.  Finally, 
we  set  forth  herein  our  policies  and 
procedures  for  (1)  refunding  regulatory 
fees  for  both  maritime  and  aviation 
licensees  who  received  their  licenses 
after  July  17.  1994.  (2)  refunding 
licensing  and  regulatory  fees  for 
applicants  who  have  applied  for  but  not 
yet  received  an  authorization  (pending 
applications)  and  (3)  distributing 
maritime  mobile  service  identities 
(MMSls)  to  exempt  vessels. 

3.  We  noted  in  the  A;PflM  that 
licensees  who  received  their  licenses 
after  July  17, 1994.  and  paid  a  regulatory 
fee  may  be  eligible  to  request  a  partial 
refund  for  the  remaining  years  on  their 
authorization.  We  will  allow  refunds  of 
regulatory  fees  paid  in  advance  by 
exempt  ship  and  aircraft  licensees  for 
any  remaining  full  years  of  a  license 
term.  These  refunds  will  be  made  to 
individual  ship  and  aircraft  licensees 
who  request  a  refund.  The  precise 
procedures  for  requesting  a  refund  firom 
the  Commission  will  be  issued  by 
Public  Notice  from  the  Managing 
Director  and  published  in  the  Fwleral 
Register.  For  those  applicants  that  have 
applied  for  but  not  received  an 
authorization,  we  will  return  the 
regulatory  fee  and  the  processing  fee.  No 
action  is  needed  by  entities  with 


pending  applications  to  obtain  this 
refund. 

4.  Currently,  these  MMSI  numbers  are 
issued  to  a  licensee,  upon  request,  at  the 
time  the  individual  ship  station  is 
licensed.  Over  the  past  year 
approximately  5  percent  of  ship 
licensees  requested  MMSI  numbers.  The 
Commission  is  currently  exploring 
options  for  issuing  these  numbers, 
including  issuing  blocks  of  MMSI 
numbers  to  other  Federal  Government 
agencies  or  private  entities  to 
administer.  We  will  issue  a  Public 
Notice  in  the  future  on  alternative 
procedures  for  obtaining  an  MMSI 
number.  In  the  interim,  however,  those 
individuals  that  desire  an  MMSI 
number  must  apply  for  a  ship  license'. 
We  expect  the  number  of  requests  for 
MMSI  numbere  to  continue  to  be  small, 
however,  until  the  Coast  Guard  puts  its 
VHP  DSC  system  in  place. 

5.  Accordingly,  It  is  ordered  that, 
pursuant  to  the  authority  of  Sections 
4(i),  303(r),  307(e),  and  332(a)(2)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i).  303(r). 
307(e)  and  332(a)(2),  Parts  80  and  87  of 
the  Commission's  Rules,  47  CFR  Parts 
80  and  87  are  amended  as  set  forth 
below,  effective  December  12, 1996. 

6.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subfects 

47  CFR  Part  80 

Communications  equipment.  Radio, 
Vessels. 

47  CTR  Part  87 

Communications  equipment.  Radio. 
Federal  Communications  Commission. 
William  F.  Galon. 

Acting  Secretary. 

Rule  Changes 

Chapter  I  of  Title  47  of  the  Code  of 
Federal  Regulations,  Parts  80  and  87,  are 
amended  as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80  is 
revised  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  SUt.  1066. 
1082.  as  amended;  47  U.S.C.  154,  303,  307(e) 
unless  otherwise  noted.  Interpret  or  apply  48 
Stat  1064-1068, 1081-1105.  as  amended;  47 
U.S.C  151-155,  301-«O9;  3  UST  3450,  3  UST 
4726. 12  UST  2377. 

2.  Section  80.13  is  revised  to  read  as 
follows: 

faai3    Staltofl  ilcenee  required. 

(a)  Except  as  noted  in  paragraph  (c)  of 
this  section,  stations  in  the  maritime 
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service  must  be  licensed  by  the  FCC 
either  individually  or  by  fleet. 

(b)  One  ship  station  Ucense  will  be 
granted  for  operation  of  all  maritime 
services  transmhting  equipment  on 
board  a  vessel. 

(c)  A  ship  station  is  licensed  by  rule 
and  does  not  need  an  individual  license 
issued  by  the  FCC  if  the  ship  station  is 
not  subject  to  the  radio  equipment 
carriage  requirements  any  statute,  treaty 
or  agreement  to  which  the  United  States 
is  signatory,  the  ship  station  does  not 
travel  to  foreign  ports,  and  the  ship 
station  does  not  make  international 
commimications.  A  ship  station 
licensed  by  rule  is  authorized  to 
transmit  radio  signals  using  a  marine 
radio  operating  in  the  1 56-162  >^Hz 
band,  any  type  of  EPIRB,  and  any  type 
of  radar  installation.  All  other 
transmissions  must  be  authorized  imder 
a  ship  station  license.  Even  though  an 
individual  license  is  not  required,  a  ship 
station  licensed  by  rule  must  be 
operated  in  accordance  with  all 
applicable  operating  requirements, 
procadiues,  and  technical  specifications 
foimd  in  this  part. 

PART  87— AVIATION  SERVICES 

3.  The  authority  citation  for  Part  87  is 
revised  to  read  as  follows: 

Authority:  48  SUt  1066, 1082.  as 
amended;  47  U.S.C  154,  303,  307(e)  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068,  1081-1105,  as  amended;  47 
U.S.Q  151-156.  301-609. 

4.  Section  87.18  is  revised  to  read  as 
follows: 

{87.18    Station  llcanse  rsquirsd. 

(a)  Except  as  noted  in  paragraph  (b)  of 
this  section,  stations  in  the  aviation 
service  must  be  licensed  by  the  FCC 
either  individually  or  by  fleet. 

(b)  An  aircraft  station  is  licensed  by 
rule  and  does  not  need  an  individual 
license  issued  by  the  FCC  if  the  aircraft 
station  is  not  required  by  statute,  treaty, 
or  agreement  to  which  the  United  States 
is  signatory  to  carry  a  radio,  and  the 
aircraft  station  does  not  make 
international  flights  or  communications. 
Even  though  an  individual  license  is  not 
required,  an  aircraft  station  licensed  by 
rule  must  be  operated  in  accordance 
with  all  applicable  operating 
requirements,  procedures,  and  technical 
specifications  foimd  in  this  part. 

(FR  Doc.  96-28875  Piled  11-8-96;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
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Office  of  Federal  Procurement  Policy 

48  CFR  Part  9904 

Coat  Accounling  Standards  Board; 
Cost  Accounling  Standards  for 
Composition,  Maasurament, 
Adjustment,  and  Allocation  of  Pension 
Costs 

AGENCY:  Cost  Accoimting  Standards 
Board,  Office  of  Federal  Procurement 
Policy.  OMB 

ACTION:  Correction. 

summary:  This  document  contains 
technical  and  typographical  corrections 
associated  with  CAS  9904.412,  "Cost 
Accounting  Standard  for  composition 
and  measurement  of  pension  cost",  and 
CAS  9904.413,  "Adjustment  and 
allocation  of  pension  cost."  The 
corrections  deal  with  language 
inconsistencies  and/or  typographical 
errors  that  appear  in  the  Cost 
Accoimting  Standards  Board's  rules,  (48 
CFR,  10/1/96).  Specifically  the 
illustration  at  CAS  9904.413-60(c)(13) 
requires  correction  in  order  to  conform 
it  to  the  requirements  of  9904.413- 
50(c)(12)(v). 

EFFECTIVE  DATE:  March  30, 1995; 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb,  Executive  Secretary, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 

List  of  Subfects  in  48  CFR  Part  9904 

Cost  accounting  standards. 
Government  procurement. 
Richard  C.  Loeb, 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

For  the  reasons  set  forth  in  this 
preamble,  chapter  99  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  part  9904 
continues  to  read  as  follows: 

Anthority:  Pub.  L  100-679, 102  Stat  4056, 
41  U.S.C.  §422. 

PART  9904— COST  ACCOUNTING 
STANDARDS 

9904.412    [Corraetad] 

2.  In  section  9904.412-50,  the  first 
sentence  of  paragraph  (d)(2) 
introductory  text  is  corrected  to  read  as 
follows. 

9904.412-60   Techniquee  tor  appNcaUon. 

(d)*  •  • 

(2)  For  nonqualified  defined-benefit 
pension  plans  that  meet  the  criteria  set 


forth  at  9904.412-50(c)(3),  pension  costs 
assigned  to  a  cost  accounting  period  are 
fully  allocable  if  they  are  funded  at  a 
level  at  least  equal  to  the  percentage  of 
the  complement  (i.e.,  100%  minus  tax 
rate  %  =  percentage  of  assigned  cost  to 
be  funded)  of  the  highest  published 
Federal  corpKirate  income  tax  rate  in 
effect  on  the  first  day  of  the  cost 
accounting  period.  *  *  * 


•9904.413    [Corraetad] 

3.  In  section  9904.413-60,  correct  the 
last  sentence  of  paragraph  (c)(7),  the 
fovirth  sentence  of  paragraph  (c)(8),  the 
fifth  sentence  of  paragraph  (c)(12),  the 
last  sentence  of  paragraph  (c)(13)  and 
the  second  sentence  of  paragraph  (c)(24) 
are  corrected  to  read  as  follows: 

9904.413-60    IllustraOona. 

•  •        •        •        • 

(c)*  •  * 

(7)  *  *  •  In  accordance  with 
9904.413-50(c)(2)(iii),  the  amount  of 
pension  cost  must  be  based  on  an 
acceptable  termination  of  employment 
assimiption  for  that  segment;  however, 
as  provided  in  9904.413-S0(c)(10),  aU 
other  assumptions  for  that  segment  may 
be  the  same  as  those  for  the  remaining 
segments. 

(8)  *   •  *  Although  some  employees 
are  hired  by  the  successor  contractor, 
because  Contractor  K  no  longer  operates 
the  facility,  it  meets  the  9904.413- 
30(aK20)(iii)  definition  of  a  segment 
closing.  *   *  * 

•  •        •        •        • 

(12)  •  •   •  In-determining  the 
segment  closing  adjustment  under 
9904.413-50(c)(12)  the  actuarial  accrued 
liability  and  the  market  value  of  assets 
are  reduced  by  the  amoimts  transferred 
to  the  buyer  by  the  sale.  •  •  * 

(13)  *  *   *  However,  because  all 
pension  assets  and  liabilities  have  been 
transferred  to  other  segments  or  to 
successors  in  interest  of  the  contracts  of 
Segment  A,  an  immediate  period 
adjustment  is  not  required  pursuant  to 
9904.413-50(c)(12)(v). 

•  *        •        •        • 

(24)  •  *  *  As  permitted  by  9904.413- 
S0(c)(l)(ii),  the  contractor  first  applies 
$12,000  of  the  contribution  amount  to 
Segment  A,  which  is  performing  work 
under  Government  contracts,  for 
purposes  of  9904.412-50(d){l).  •   •  * 

***** 

(FR  Doc  96-28863  Filed  11-8-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fwdunt  Avtetton  Administration 

14CFRParl39 

[Dodtat  No.  »9-Nllfl-4t34-AD] 

KH  2120-nAA64 

Airworthiness  Diractlvss;  KicOonnsil 
Douglas  Modal  MO-1 1  and  DC-10 
Sarlas  Airplanas,  and  KC-10A 
(Military)  Airpianss 

AOfNCV:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  DC-10 
series  airplanes,  and  KC-lOA  (mihtary) 
airplanes.  That  action  would  have 
superseded  a  previously  issued  AD  that 
currently  requires  functional  testing  to 
verify  proper  installation  of  the 
electrical  connectors  to  the  engine 
generator  and  fire  bell  shutoff  switches, 
and  correction  of  the  installation,  if 
necessary.  The  previous  proposal  would 
have  added  a  requirement  to  install 
tethers  on  the  electrical  connectors  to 
the  engine  generator  and  Tire  bell  shutoff 
switches,  which  would  terminate  the 
required  repetitive  functional  tests.  That 
proposal  was  prompted  by  the 
development  of  a  modification  that 
minimizes  the  possibility  of  improperly 
connecting  (crossing)  the  electrical 
connectors  to  the  fire  extinguishing 
handles.  The  actions  speciRed  by  that 
proposal  were  intended  to  prevent  the 
wrong  engine-driven  generator  from 
being  shut  down  unnecessarily  in  the 
event  of  an  engine  fire  warning.  This 
new  action  revises  the  proposed  rule  by 
including  additional  actions  as  part  of 
the  terminating  modification  for  certain 
airplanes. 

DATES:  Comments  must  be  reoeived  by 
December  2.  1996 


Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administraticn  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  9S-NM- 
234-AD,  1601  Land  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712:  telephone 
(310)  627-5262;  fax  (310)  627-5262. 

SUPPt.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Roles  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  virith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commentere  %mhinB  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-^«vI-234-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-234-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Diacnaaion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-11  and 
DC-10  series  airplanes,  and  KC-lOA 
(mihtary)  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  Me^ch  20, 
1996  (61  FR  11347).  That  NPRM  would 
have  superseded  AD  93-25-09  Rl, 
amendment  39-9070  (59  FR  56383, 
November  14,  1994),  which  currently 
requires  operators  to  perform  repetitive 
functional  tests  to  verify  proper 
installation  of  the  electrical  connectors 
to  the  engine  generator  and  fire  bell 
shutoff  switches,  and  to  correct  the 
installation,  if  necessary.  AD  93-25-09 
Rl  was  prompted  by  a  report  indicating 
that  the  electrical  coimectore  to  the  fire 
extinguishing  handles  were  found  to  be 
connected  incorrectly  (crossed)  on  one 
airplane.  The  requirements  of  that  AD 
are  intended  to  prevent  the  wrong 
engine-driven  generator  from  being  shut 
down  unnecessarily  in  the  event  of  an 
engine  fire  warning. 

The  previously  issued  NPRM 
proposed  to  require  the  installation  of 
tethers  on  the  electrical  connectors  to 
the  engine  generator  and  fire  bell  shutoff 
switches,  which  would  terminate  the 
requirement  to  perform  functional  tests 
repetitively.  That  proposal  was 
prompted  by  the  development  of  a 
modification  by  the  manufacturer, 
which  would  eliminate  the  need  for  the 
functional  tests  required  by  AD  93-25- 
09  Rl.  The  modification  consists  of 
installing  tethere  on  the  electrical 
connectore  to  the  enmne  generator  and 
of  the  fire  bell  shutoff  switches  located 
forward  of  the  overhead  circuit  breaker 
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panel  in  the  flight  compartment. 
Installation  of  the  modification  would 
minimize  the  possibility  of  improperly 
connecting  (crossing)  the  electrical 
connectore  to  the  fire  extingmshing 
handles. 

Actions  Since  Issuance  of  Previonf 
Proposal 

Since  the  issuance  of  that  NPRM,  the 
manu&cturer  has  advised  the  FAA  that 
additional  actions  must  be 
accomplished  in  order  for  the 
terminating  modification  to  be  fiilly 
effective. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved  ■ 
Revision  1  of  McDonnell  Douglas 
Service  Bulletin  DCia-26-047,  dated 
August  22, 1996.  This  revision  of  the 
service  bulletin  describes  procedures  for 
accomplishing  additional  actions  on 
Model  DC-10  series  airplanes  as  part  of 
the  terminating  modification.  These 
additional  actions  include  revising  the 
installation  of  the  tethere  and  associated 
hardware  on  the  No.  1  and  3  engine 
generator  and  fire  bell  shutoff  switches' 
electrical  connectore,  located  forward  of 
the  oveiiiead  circuit  breaker  panel  in  the 
flight  compartment. 

FAA's  Cmclnsimi 

The  FAA  has  determined  that  the  new 
additional  actions  included  in  the 
terminating  modification  must  be 
accomplished  in  order  to  positively 
address  the  unsafia  condition. 
Installation  of  the  modification, 
including  the  new  actions,  will  more 
effectively  minimize  the  possibility  of 
improperly  connecting  (crossing)  the 
electrical  connectore  to  the  fire 
extinguishing  handles. 

In  fight  of  tnis  determination,  the 
FAA  has  revised  the  proposed  rule  to 
include  a  requirement  to  accomplish 
these  additional  actions  in  accordance 
with  Revision  1  of  McDonnell  Douglas 
Service  Bulletin  DClD-26-047. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opf>ortunity  for  pubUc 
comment. 

Cost  Impact 

There  are  approximately  100  Model 
MD-11  airplanes,  and  426  Model  DC-10 
series  and  KC-lOA  (military)  airplanes, 
of  the  afiiscted  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  30  Model 
MD-11  airplanes,  and  239  Model  DC-10 
series  and  KC-lOA  (military)  airplanes 
of  U.S.  registry  would  be  afilscted  by  this 
proposed  AD. 


For  U.S.-registavd  Model  h4D-l  1 
airplanes:  The  checks  that  are  curr«itly 
required  by  AD  93-25-09  Rl  (and 
retained  by  this  proposed  action)  take 
approximately  0.5  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  wwk  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
actions  currently  required  on  U.S. 
operatore  of  Model  MD-11  airplanes  is 
estimated  to  be  $900,  or  S30  per 
airplane,  per  check. 

The  modification  that  is  proposed  by 
this  AD  action  would  take 
approximately  3  work  houra  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  would  be 
'  negligible.  Based  on  these  figures,  the 
cost  impact  of  the  proposed 
modification  requirements  of  this  AD  on 
U.S.  operatore  of  Model  MD-11 
airplanes  is  estimated  to  be  $3,240,  or 
$180  per  airplane. 

For  U.S.-registered  Model  DC-10 
series  and  KC-lOA  (military)  airplanes: 
The  checks  that  are  currently  required 
by  AD  93-25-09  Rl  (and  retained  by 
this  proposed  action)  take 
approximately  0.5  work  hour  per 
aiiplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
actions  currently  required  on  U.S. 
operatore  of  these  models  of  airplanes  is 
estimated  to  be  $7,170,  or  $30  per 
airplane,  pw  check. 

The  modification  that  is  proposed  by 
this  AD  action  would  take  an  average  of 
3.5  wori^  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  woric  hour.  The  cost  of  required 
parts  would  be  negligible.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  modification  requirements  of 
this  AD  on  U.S.  operatore  of  these 
models  of  airplanes  is' estimated  to  be 
$50,190,  or  $210  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

RegulattHj  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
betMreen  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  vtrith  Executive  Order 
12612,  it  is  determined  that  this 

!>ropo8al  would  not  have  sufficient 
ederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 


For  the  reasons  discussed  above,  I 
certify  that  this  propoaed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
R^ulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Rag\ilatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sobiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antfaority:  49  U.S.C  106(g),  40113. 44701. 

f3S.13    [Amended! 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9070  (59  FR 
56383,  November  14, 1994),  and  b^ 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  DmigUs:  Docket  95-NM-234- 
AD.  Supersedes  AD  93-25-09  Rl, 
AmoDdment  39-9070. 

Applicability:  Model  MD-11  series 
airplanes  as  listed  in  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A26-16,  dated 
November  22, 1993;  and  Model  DC-10  series 
airplanes  and  KC-lOA  (military)  aiiplanet  as 
listed  in  McDonnell  Douglas  DC-lO/KC-lOA 
Alert  Service  Bulletin  A26-46,  dated 
December  6, 1993;  certificated  in  any 
category. 

Nofi  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  ragardleas  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afibctad,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accradance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efEsct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
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been  eliminated,  the  request  ihould  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  toe  wrong  enftine-driven 
generator  from  being  shut  down 
unnecessarily  in  the  event  of  an  engine  fire 
warning,  accomplish  the  following: 

(a)  As  of  January  7, 19M  (the  effective  date 
of  AD  93-25-00.  amendment  39-4775).  prior 
to  further  flight  following  any  maintenance 
performed  on  the  fire  extinguishing  handle 
system,  perform  a  functional  test  to  verify 
proper  installation  of  the  electrical 
connectors  to  the  engine  generator  and  fire 
bell  shutoff  switches  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
DouKlas  MD-\  1  Alert  Service  Bulletin  A26- 
16.  dated  November  22. 1993  (for  Model  MD- 
11  series  airplanes);  or  McDonnell  [>ouglas 
DC-10/KC-lOA  Alert  Service  Bulletin  A26- 
46.  dated  December  6. 1903  (for  Model  OC- 
10  series  airplanes,  and  KC-lOA  (military) 
airplanes  I:  as  applicable. 

(d)  If  the  electrical  c»nnector«  are  found  to 
be  properly  Installed,  repeat  the  functional 
test  thereafter  prior  to  further  flight  following 
any  maintenance  performed  on  the  fire 
extinguishing  handle  system,  until  the 
requirements  of  paragraph  (d)  of  this  AD  are 
accomplished. 

(c)  It  the  electrical  connectors  are  found  to 
be  improperly  installed,  prior  to  further 
flight.  cx>rrect  the  %viring  installation  and 
repeat  the  functional  test,  in  accordance  with 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A26-16.  dated  November  22,  1993 
(for  Model  MD-l  1  series  airplanes):  or 
McDonnell  Douglas  DC-10/KC-lOA  Alert 
Service  Bulletin  A26-46.  dated  December  6. 
1993  (for  Model  DC-10  series  airplanes,  and 
KC-lOA  (military)  airplanes];  as  applicable. 
Thereafter,  repeat  the  functional  test  prior  to 
further  flight  rollowing  any  maintenance 
performed  on  the  fire  extinguishing  handle 
system,  until  the  requirements  of  paragraph 
(d)  of  this  AD  are  accomplished. 

(d)  Within  24  months  after  the  effective 
date  of  this  AD,  install  tethers  on  the  engine 

Snerator  and  fire  bell  shutoff  system  and 
ex  bottle  electrical  connectors,  in 
accordance  %rith  McDonnell  Douglas  Service 
Bulletin  MDl  1-26-018,  dated  August  24, 
190S  (for  Model  MD-11  series  airplanes),  or 
McDonnell  Douglas  Service  Bulletin  DClO- 
26-047,  Revision  1.  dated  August  22, 1996 
[for  Model  DC-10  series  airplanes  and  KC- 
lOA  (military)  airplanes],  as  appUcable.  This 
Installation  constitutes  terminating  action  for 
the  functional  tests  required  by  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
uaed  if  approved  by  the  Manager,  Lot 
Angeles  Aircraft  Certification  Office  (ACQ). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  PAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Lxm  Angeles  ACO. 

Note  2:  Information  concerning  the 
existBDce  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Loe  Angsles  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
Kconuncs  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Ragulations  (14  CFR 
21.197  and  21.199)  to  opente  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ranton.  Washington,  on 
November  S,  1996. 


DwrrilM. 

Acting  Manager.  Transport  Airplane 
Dinctorate.  Aircraft  Certification  Service. 
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AlrworlhinMS  Diractivea; 
Construcdones  Aeronauticaa,  &A. 
(CASAK  Model  C-212  Series  Alrplanee 

agency:  Federal  Aviation 
Administration.  DOT.    . 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
CASA  Model  C-212  series  airplanes. 
This  proposal  would  requin  that  the 
rudder  pedal  assemblies  be  adjusted 
prior  to  each  flight  until  the  rudder 
pedal  setting  mechanisms  are  modified. 
It  also  would  require  replacement  of  the 
attachment  rails  for  certain  flight  crew 
seats.  This  proposal  is  prompted  by 
reports  indicating  that  the  flight  crew 
may  not  be  able  to  achieve  the 
maximum  certified  deflection  of  the 
rudder  at  the  airplane's  minimum 
controllable  airspeed  and  in  other  flight 
conditions,  because  the  existing  range  of 
settings  for  adfusting  the  rudder  pedals 
restricts  the  flight  crew  in  its  ability  to 
move  the  rudder.  This  condition,  if  not 
corrected,  could  result  in  insufficient 
rudder  deflection,  and  consequent 
reduction  in  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
December  23.  1996. 
A00RE88ES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Aoministration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
89-AD,  1601  Lind  Avenue,  SW„ 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9HX)  ajn.  and  3:00 
p.m..  Mondav  through  Friday,  except 
Federal  holidays. 

The  service  information  refsrenced  in 
the  proposed  rule  may  be  obtained  from 
Construodones  Aeronauticas.  S.A., 
Getafe.  Madrid,  Spain.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 


FOR  FURTTCn  MFORMATION  CONTACT:  Oeg 
Duim.  Aeroepaoe  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 

SUPPlfMENTARY  MFOMNATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aigiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
*  specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  ccnnments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-B9-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AveiUbilitj  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-89-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Diacnacion 

The  Direccion  General  de  Aviacion 
(DGAC),  which  is  the  airworthiness 
authority  for  Spain,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  CASA  Model  C-212  series 
airplanes.  The  DGAC  advises  that  it  has 
received  a  report  from  the  manufacturer 
indicating  that  the  flight  crew  may  not 
be  able  to  achieve  the  maximum 
certified  deflection  of  the  rudder  at  the 
airplane's  minimtim  controllable 


Federal  RegistCT  /  Vol.  61,  No.  219  /  Tuesday,  November  12,  1996  /  Proposed  Rules         5801S 


airspeed  and  in  other  flight  conditions, 
because  the  existing  range  of  settings  for 
adjusting  the  rudder  pe&ls  restricts  the 
flight  crew  in  its  ability  to  move  the 
rudder.  This  condition,  if  not  corrected, 
could  result  in  insufficient  rudder 
deflection,  and  consequent  reduction  in 
controllability  of  the  airplane. 

The  DGAC  also  notified  the  FAA  that 
restricted  movement  of  certain  flight 
crew  seats  aboard  all  Model  C-212 
series  airplanes  makes  it  difficult  for  the 
crew  to  adjust  the  rudder,  and 
contributes  to  crew  fatigue.  When  the 
crew  makes  vertical  adjustments  to  the 
seats,  there  are  no  corresponding 
horizontal  adjustments;  consequenUy, 
the  crew  has  difficulty  reaching  the 
rudder  pedals,  which  results  in 
additional  limitations  on  the  crew's 
ability  to  achieve  necessary  deflection  of 
the  rudder. 

Explanation  of  Relevant  Service 
Information 

CASA  has  issued  CASA  Flight 
Operation  Instructions  COM  212-245, 
Revision  1,  dated  November  16, 1993, 
which  describes  procedures  for 
adjusting  the  left  and  right  rudder  pedal 
assemblies.  These  procedures  establish 
an  adjustment  limitation  for  these 
assemblies. 

CASA  also  has  issued  Service  Bulletin 
SB-212-27-47,  Revision  1.  dated  April 
13, 1994,  which  describes  procedures 
for  modification  of  the  left  and  right 
rudder  pedal  setting  mechanisms.  This 
modification  entails  installaticm  of  stops 
and  other  parts,  and  affects  the  range  of 
settings  for  adjusting  the  rudder  pedals. 
Accomplishment  of  the  modification 
will  ensure  that  the  maximum  certified 
rudder  deflection  can  be  obtained  at 
minimiun  controllable  airspeed  and  in 
any  other  flight  condition.  Modification 
of  the  rudder  pedal  setting  mechanisms 
eliminates  the  need  for  repetitive 
adjustments  of  the  rudder  pedal 
assemblies. 

The  service  bulletin  also  describes 
procedures  for  replacement  of  the 
attachment  rails  on  certain  flight  crew 
seats.  This  replacement  involves  the  ■ 
installation  of  new  rails  that  enable  the 
range  of  forward  movement  of  these 
seats  to  be  increased.  Accomplishment 
of  this  replacement  will  ensure  that  the 
seats  can  be  moved  closer  to  the  rudder 
pedals  when  the  crew  makes  vertical 
adjustments  to  the  seats,  and  further 
enhance  the  crew's  ability  to  properly 
position  the  rudder. 

The  DGAC  classified  these  documents 
as  mandatory  and  issued  Spanish 
airworthiness  directive  01/93,  dated 
Nbvember  24, 1993,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Spain. 


FAA's  Conduaimis 

This  airplane  model  is  manubctiued 
in  Spain  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
that  the  rudder  pedal  assemblies  be 
adjusted  prior  to  each  flight  imtil  the 
rudder  pedal  setting  mechanisms  are 
modified  (by  the  installation  of  stops 
and  other  parts).  It  also  would  require 
replacement  of  the  attachment  rails  for 
certain  flight  crew  seats.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
and  product  support  communication 
described  previously. 

Differences  Between  Proposed  Rule  and 
Service  Infiirmation 

Operators  should  note  that  the 
proposed  AD  and  CASA  Service 
Bulletin  SB-212-27-47,  Revision  1, 
differ  as  to  the  time  for  accomplishing 
the  modification  of  the  rudder  pedal 
setting  mechanisms  and  replacement  of 
attachment  rails.  The  service  bulletin 
recommends  that  those  actions  be 
accomplished  within  4  months; 
however,  the  proposed  AD  would 
require  that  they  be  accomplished 
within  6  months.  The  FAA  has  been 
advised  that  an  ample  number  of 
modification  kits  may  not  be  available 
to  all  afiiected  U.S.  operatore  within  a  4- 
month  compliance  time  firame.  In 
consideration  of  this  parts  availability 
problem,  the  FAA  finds  that  a 
compliance  time  of  6  months  should  be 
a  sufficient  time  period  in  which  the 
affected  U.S.  fleet  can  be  modified  and 
an  acceptable  level  of  safety  maintained. 

Cost  Impact 

The  FAA  estimates  that  41  CASA 
Model  C-212  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

The  proposed  adjustment  of  the 
rudder  pedal  assemblies  would  take 


approximately  .10  wwk  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  wmk  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  adjustment  requirement  on 
U.S.  operators  is  estimated  to  be  $246, 
or  $6  par  airplane,  per  adjustment  (prior 
to  each  flight). 

The  proposed  modification  and 
replacement  would  take  approximately 
64  work  houre  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  between  $2,000  and  $5,500 
per  airplane,  depending  on  the  kit  that 
is  installed.  Based  aa  these  figures,  the 
cost  impact  of  these  propoeed  actions  on 
U.S.  operators  is  estimated  to  be 
between  $239,440  and  $382,940,  or 
between  $5,840  and  $9,340  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
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39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINES8 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 

130.13    [AiMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CASA:  Docket  96-NM-89-AD. 
Applicability:  All  Model  C-212  aeries 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  uf  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
thia  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  settin^is  for  the  rudder 
pedals  from  restricting  the  flight  crew  in  its 
ability  to  move  the  rudder  to  its  maximum 
certified  deflection,  which  could  result  in 
insufficient  deflection  and  consequent 
reduction  in  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  As  of  the  effective  date  of  this  AD.  prior 
to  each  flight,  adjust  the  left  and  right  rudder 
pedal  setting  mechanisms  in  accordance  with 
CASA  Flight  Operation  Instructions  COM 
212-245,  Revision  1,  dated  November  16. 
1993,  until  the  modification  required  by 
paragraph  (b)  of  this  AD  has  been 
accomplished. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  left  and  right  rudder 
pedal  assemblies  by  installing  stops  and 
other  parts,  in  accordance  with  CASA 
Service  Bulletin  SB-212-27-47,  Revision  1. 
dated  April  13, 1994.  Accomplishment  of 
this  modification  constitutes  terminating 
action  for  the  repetitive  adjustments  required 
by  paragraph  (a)  of  this  AD. 

(c)  For  CASA  Model  C-212  series  airplanes 
listed  in  CASA  Service  Bulletin  SB-212-27- 
47.  Revision  1.  dated  April  13,  1994:  Within 
6  months  after  the  effective  date  of  this  AD. 
replace  the  attachment  rails  for  the  pilot  and 
co-pilot  seats  in  accordance  with  CASA 
Service  Bulletin  SB-212-27-47,  Revision  1. 
dated  April  13.  1994. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 


shall  submit  their  requetts  through  an 
appropriate  FAA  Priocipal  Maintanancs 
Inspector,  who  may  ado  comments  and  then 
tend  it  to  the  Manager,  Standardizati(» 
Branch.  ANM-113. 

N«lt  2:  Infionnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  tiuy  be 
obtained  horn  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  [permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  S.  1996. 

Deirell  M.  Pedamm. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  96-28867  Filed  11-A-96;  8:4S  am] 
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14  CFR  Part  39 

[Docket  No.  96  NM  eS-ADl 
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Airworthiness  Directives;  J«tstream 
Model  4101  Airplanes 

AOENCV:  Federal  Aviation 

Administration,  DOT. 

ACnOM:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Mode)  4101  airplanes. 
This  proposal  would  require  repetitive 
inspections  to  detect  cracking  of  the 
offset  lightening  hole  on  the  drag  brace 
of  the  left  and  right  main  landing  gear 
(MLC):  and  replacement  of  these  braces 
with  braces  having  a  centralized 
lightening  hole.  This  replacement 
terminates  the  repetitive  inspections. 
This  proposal  is  prompted  by  a  report 
indicating  that  fatigue  cracking  was 
detected  on  the  upper  link  of  a  drag 
brace.  The  actions  speciHed  by  the 
proposed  AD  are  intended  to  prevent 
fatigue  cracking  of  the  drag  braces  of  the 
MLC,  which,  if  not  corrected,  could 
cause  the  MLC  to  fail  and  consequent 
reduced  controllability  of  the  airplane 
during  takeoff,  landing,  and  taxiing. 
DATES:  Comments  must  be  received  by 
December  23. 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Ayiation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
86-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055—4056. 
Comments  may  be  inspected  at  this 


location  between  9:00  ajn.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029. 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056:  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  propKised  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-86-AD."  The 
f>ostcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATaiiabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-86-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
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the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  it  has 
received  a  report  indicating  that 
cracking  hasheen  detected  on  the  upper 
link  of  a  drag  brace  on  the  main  landing 
gear  (MLG)  of  a  Model  4101  airplane: 
this  cracking  was  found  ad)aoent  to  an 
of&et  lightening  hole.  The  cause  of  the 
cracking  has  been  attributed  to  Catigue. 
Such  fatigue  cracking,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  {allure  of  the  MLG  and 
consequent  reduced  controllability  of 
the  airplane  during  takeoff,  landing,  and 
taxiing. 

Enilanation  of  Relevant  Service 
Inionnation 

Jetstream  has  issued  Service  Bulletin 
J41-32-049,  Revision  1,  dated  January 
15, 1996,  which  describes  procedures 
for  conducting  repetitive  visual 
inspections  to  detect  cracking  of  the 
of&et  lightening  hole  on  the  drag  brace 
of  the  left  and  right  MLG.  The  service 
bulletin  recommends,  prior  to  further 
flight,  the  replacement  of  any  cracked 
drag  brace  with  a  brace  having  a 
centralized  lightening  hole.  Inis  service 
bulletin  also  describes  procedures  for 
replacing  these  drag  braces  with  drag 
braces  that  have  a  centralized  lightening 
hole.  Installation  of  a  drag  brace  with  a 
centralized  lightening  hole  eliminates 
the  need  for  the  repetitive  inspections. 
The  CAA  classified  this  service  bulletin 
as  mandatory  and  issued  British 
airworthiness  directive  008-11-95, 
dated  December  29, 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21,29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  {drplanes  of  the  same 
type  design  registered  in  the  United 


States,  the  proposed  AD  woiUd  require 
repetitive  dbtailed  visual  inspections  of 
the  ofbet  lightening  hole  on  the  drag 
brace  of  the  left  and  right  MLG  to  detect 
cracking.  It  would  also  require,  prior  to 
further  flight,  the  replacement  of  any 
cracked  brace  with  a  brace  having  a 
centralized  lightening  hole.  Such 
replacement  would  constitute 
terminating  action  for  the  repetitive 
detailed  visual  inspections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Diffisrences  betwecti'  the  Proposed  Rule 
and  the  CAA  Airworthiness  Directive 

Operators  should  note  that  the 
proposed  AD  would  require  all  drag 
braces  that  are  the  subject  to  the 
inspections  required  by  this  AD  to  be 
replaced  within  two  years  with  braces 
having  a  centralized  lightening  hole. 
This  action  would  be  considered  final, 
terminating  action  for  this  proposed  AD. 
The  CAA,  however,  has  not  mandated  a 
similar  replacement  of  the  drag  braces. 

The  FAA  has  determined  that  long- 
term  continued  operational  safety  will 
be  better  assured  by  modifications  or 
design  changes  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  nimierous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The  proposed 
replacement  requirement  is  in 
consonance  with  these  considerations. 

Cost  Impact 

The  FAA  estimates  that  I.Jetstream 
Model  4101  airplane  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  the  single  U.S. 
operator  is  estimated  to  be  $60  per 
inspection  cycle. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  replacemmt 
on  the  single  U.S.  operator  is  estimated 
to  be  $120. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 


operetcv  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Rsgnlalory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  TherefcHe, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
pre{>aration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866^2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  U.S.Q  106(g).  40113,  44701. 


138.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

JctstTBam  Ainavfi  Limited:  Docket  96-NM- 
86- AD. 
Applicability:  Model  4101  airplanes  having 
constructors  numbers  41004  through  41009 
inclusive,  and  41017;  equipped  with  a  main 
landing  gear  (MLG)  on  wbidi  drag  braces 
having  Jetstream  part  ntmibers  (P/N) 
AIR84352-0  through  AIRB4352-4.  inclusive. 
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and  having  offset  lightening  holes,  ore 
installed:  certiHcated  in  any  category. 

Note  1:  Drag  braces  having  (etstream  part 
numbers  (P/N)  AIR84352-0  through 
AIR84352^  inclusive,  can  have  either  offset 
or  centralized  lightening  holes.  This  AD 
applies  only  to  those  airprlanes  equipped 
with  those  drag  braces  that  have  the  of^l 
lightening  holes. 

Nota  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  prot>o8ed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  drag 
brace  of  the  left  and  right  MLC  which,  if  not 
corrected,  could  cause  the  MLG  to  fail  and 
consequent  reduced  controllability  of  the 
airplane  during  takeoff,  landing,  and  taxiing, 
accomplish  the  following: 

(a)  Within  SO  hours  lime-in-service  after 
the  effective  date  of  this  AD,  perform  a 
detailed  visual  inspection  to  detect  cracking 
at  the  offset  lightening  hole  on  the  drag  brace 
of  the  left  and  right  MLC,  in  accordance  with 
Part  1  of  Jetstream  Service  Bulletin  141-32- 
049,  Revision  1,  dated  January  IS,  1996. 

Note  3:  Accomplishment  of  the  visual 
inspection  in  accordance  with  Part  1  of 
(etstream  Service  Bulletin  {41-32-049.  dated 
November  21, 199S.  is  considered  acceptable 
for  compliance  with  this  paragraph. 

(1 )  If  no  cracking  is  detected,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  50  hours  time-in-service  until  the 
requirements  of  paragraph  (b)  of  this  AD  have 
been  accomplished. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  i  jplace  the  drag  brace  with  a 
drag  brace  tha'  has  letstream  part  number  (P/ 
N)  A1RM3S2-4  and  a  centralized  lightening 
hole,  in  accordance  with  Part  2  of  Jetstream 
Service  Bulletin  )41-32-049.  Revision  1. 
dated  lanuary  IS.  1996.  This  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  and  replacement  of 
that  brace  required  by  paragraphs  (a)  and  (b). 
respectively,  of  this  AD. 

Note  4:  Accomplishment  of  the 
replacement  in  accordance  with  Part  2  of 
letstieam  Service  Bulletin  )4 1-32-049,  dated 
November  21,  1995,  is  considered  acceptable 
for  compliance  with  paragraphs  (a)(2)  and  (b) 
of  this  AD. 

(b)  Within  two  years  after  the  effiective  date 
of  this  AD,  replace  any  MIG  drag  brace  that 
hat  P/N  AIR84352-0  through  AIR84352-4, 
inclusive,  and  an  offset  lightening  hole,  with 
a  dr»g  brace  that  has  Jetstream  P/N 
A1R84352-4  and  a  centralized  lightening 
hole,  in  accordance  with  Part  2  of  Jetstream 


Service  Bulletin  (41-32-049,  Revision  1, 
dated  lanuary  15, 1996.  This  replacement 
constitutes  terminating  action  for  the 
repetitive  inspMctions  required  by  pMragraph 
(a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FA  A. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  C7R 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  November  5. 1996. 
Darrell  M.  Pcdcnon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-28868  Filed  11-6-96:  8:45  am) 
MUJNO  COM  4tie-ia-#     « 


TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Part  1301 

Privacy  Act  Ragulatlona; 
Ifnplamantatiofi 

AGENCY:  Tennessee  Valley  Authority. 
ACTIOM:  Proposed  rule. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TVA)  proposes  to  amend  its 
regulations  implementing  the  Privacy 
Act  of  1974  (the  Act).  5  U.S.C.  552a. 
These  amendments  are  needed  to 
modify  existing  TVA  regulations  (18 
CFR  1301.24)  to  exempt  a  system  of 
records  known  as  TVA  Police  Records 
(TVA-37)  from  certain  provisions  of  the 
Act  and  corresponding  agency 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  December  12, 1996. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Wilms  H.  McCauley.  TVA 
1101  Market  Street.  (WR  4Q-C), 
Chattanooga.  Tennessee  37402-2801.  As 
a  convenience  to  commenters,  TVA  will 
accept  public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver 
is  (423)  751-3400.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged. 
FOR  FURTHiR  STORIUTION  COWTACT: 
Wilms  H.  McCauley,  (423)  751-2523. 


SUPPtEMEffTARY  INFORMATION:  The 
proposed  amendments  would  allow 
exemptions  authorized  by  the  Act.  5 
U.S.C.  552a  (j)(2)  and  (k)(2).  for  the  TVA 
Police  Records — TVA  system  of  records 
under  5  U.S.C.  552a(k)(2).  Under 
subsections  (j)(2)  and  (k)(2)  of  the  Act, 
TVA,  through  rulemaking,  may  exempt 
those  systems  of  records  maintained  by 
a  component  of  TVA  that  performs  as  its 
principal  function  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws  from  certain  provisions  of 
the  Act.  if  the  system  of  records  is  used 
for  certain  law  enforcement  purposes. 

The  TVA  Police  is  a  component  of 
TVA  that  performs  as  one  of  its 
principal  fimctions  investigations  into 
violations  of  criminal  law  in  coimection 
with  TVA's  programs  and  operations, 
pursuant  to  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994,  as 
amended,  the  TVA  Police  Records 
system  of  records  falls  within  the  scope 
of  subsections  (j)(2):  i.e.,  information 
compiled  for  the  purpose  of  criminal 
investigation,  reports  relating  to  any 
stage  of  the  enforcement  process,  and 
information  compiled  for  the 
identification  of  individual  criminals, 
and  (k)(2);  i.e.,  investigatory  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
(k)(2)  above. 

The  proposed  (j)(2)  and  (k)(2) 
exemptions  for  criminal  law 
enforcement  records  would  remove 
restrictions  on  the  manner  in  which 
information  may  be  coUeicted  and  the 
type  of  information  that  may  be 
collected  by  the  TVA  Police  in  the 
course  of  a  criminal  investigation, 
would  limit  certain  notice  requirements, 
and  would  exempt  the  system  of  records 
from  civil  remedies  for  violations  of  the 
Act  These  additional  exemptions  are 
necessary  primarily  to  avoid  premature 
disclosiue  of  sensitive  infonnation, 
including,  but  not  limited  to,  the 
existence  of  a  criminal  investigation, 
that  may  compromise  or  impede  the 
investigation. 

A  more  complete  explanation  of  each 
proposed  exemption  follows,  as 
required  by  the  Act. 

TVA  proposes  the  following  changes 
to  the  current  exemptions  contained  in 
18  CFR  1301.24. 

Exonptioiu  Pursnaiit  to  (jX2)  and  (kX2) 

TVA  has  determined  that  the  TVA 
Police  Records  should  be  exempt  from 
the  following  provisions  of  the  Privacy 
Act  and  corresponding  agency 
regulations.  These  exemptions  are 
necessary  and  appropriate  to  maintain 
the  integrity  and  confidentiality  of 
criminal  investigations. 
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TVA  proposes  use  of  the  (j)(2)  and 
(k)(2)  exemptions  for  the  following 
reasons:  (a)  5  U.S.C  552a(c)(3)  requires 
an  agency  to  make  the  accounting  of 
each  disclosure  of  records  available  to 
the  individual  named  in  the  record  at 
his/her  request.  This  aocoimting  must 
state  the  date,  nature  and  purpose  of 
each  disclosure  of  a  record  and  the 
name  and  address  of  the  recipient. 
Accounting  for  each  disclosure  could 
alert  the  subject  of  an  investigation  to 
the  existence  and  nature  of  the 
investigation  and  reveal  investigative  or 
prosecutive  interest  by  other  agencies, 
particularly  in  a  joint-investigation 
situation.  This  could  seriously  impede 
or  compromise  the  investigation  and 
case  preparation.by  prematurely 
revealing  its  existence  and  nature: 
compromise  or  interfere  with  witnesses 
or  make  witnesses  reluctant  to  cooperate 
with  the  investigators;  lead  to 
suppression,  alteration,  fabrication,  or 
destruction  of  evidence;  and  endanger 
the  physical  safety  of  confidential 
sources,  witnesses,  law  enforcement 
personnel  and  their  families. 

(b)  5  U.S.C.  5S2a(c)(4)  requires  an 
agency  to  inform  outside  parties  of 
correction  pf  and  notation  of  disputes 
about  information  in  a  system  in 
accordance  with  subsection  (d)  of  the 
Privacy  Act.  Since  this  system  of 
records  is  already  exempted  from  the 
access  provisions  of  subsection  (d)  of 
the  Privacy  Act,  this  section  is  not 
properly  applicable. 

(c)  5  U.S.C.  552a  (d)  and  (f)  require  an 
agency  to  provide  access  to  records, 
make  corrections  and  amendments  to 
records,  and  notify  individuals  of  the 
existence  of  records  upon  their  request. 
Providing  individuals  with  access  to 
records  of  an  investigation  and  the  right 
to  contest  the  contents  of  those  records 
and  force  changes  to  be  made  to  the 
infcnmation  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  imbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  the  access 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate  with  investigators;  lead  to 
suppression,  alteration,  bbrication.  or 
destruction  of  evidence;  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  law  enforcement  personnel 
and  their  families;  and  result  in  the 
secreting  of  or  other  disposition  of 
assets  that  would  make  them  difficult  or 
impossible  to  reach  to  satisfy  any 
Government  claims  growing  out  of  the 
investigation. 


(d)  5  U.S.C.  552a(e)(l)  requires  an 
agency  to  maintain  in  agency  records 
only  "relevant  and  necessary" 
information  about  an  individual.  This 
provision  is  inappropriate  for 
investigations,  because  it  is  not  always 
ptossible  to  detect  the  relevance  or 
necessity  of  each  piece  of  information  in 
the  early  stages  of  an  investigation.  In 
some  cases,  it  is  only  after  the 
information  is  evaluated  in  light  of  other 
evidence  that  its  relevance  and 
necessity  will  be  clear.  In  other  cases, 
what  may  appear  to  be  a  relevant  and 
necessary  piece  of  information  may 
become  irrelevant  in  light  of  further 
investigation. 

In  aodition,  during  the  course  of  an 
investigation,  the  investigator  may 
obtain  information  that  relates  primarily 
to  matters  under  the  investigative 
jurisdiction  of  another  agency  (e.g.,  the 
fraudulent  use  of  Social  Security 
numbers),  and  that  information  may  not 
be  reasonably  segregated.  In  the  interest 
of  effective  law  enforcement,  TVA 
Police  should  retain  this  information, 
since  it  can  aid  in  establishing  patterns 
of  criminal  activity  and  can  provide 
valuable  leads  for  Federal  and  other  law 
enforcement  agencies. 

(e)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual,  when  the 
infonnation  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits  and  privileges  imder 
Federal  programs.  The  general  rule  that 
information  be  collected  "to  the  greatest 
extent  practicable"  bom  the  target 
individual  is  not  appropriate  in 
investigations.  TVA  Police  should  be 
authorized  to  use  their  professional 
judgment  as  to  the  appropriate  sotut:es 
and  timing  of  an  investigation.  Often  it 
is  necessary  to  conduct  an  investigation 
so  that  the  target  does  not  suspect  that 
he  or  she  is  being  investigated.  The 
requirement  to  obtain  the  infonnation 
from  the  targeted  individual  may  put 
the  suspect  on  notice  of  the 
investigation  and  thereby  thwart  the 
investigation  by  enabling  the  suspect  to 
destroy  evidence  and  take  other  action 
that  would  impede  the  investigation. 
This  requirement  may  also  in  some 
cases  preclude  TVA  PoUce  from 
gathering  information  and  evidence 
before  interviewing  an  investigative 
target  in  order  to  maximize  the  value  of 
the  interview  by  confrx>nting  the  target 
with  the  evidence  or  information. 
Moreover,  in  certain  drcumstancas  the 
subject  of  an  investigation  cannot  be 
required  to  provide  infonnation  to 
investigators  and  information  must  be 
collected  from  other  souroes. 
Furthermore,  it  is  often  necessary  to 


collect  information  from  souroes  othra- 
than  the  subject  of  the  investigation  to 
verify  the  accuracy  of  the  evidence 
collected. 

In  addition,  the  statutory  term  "to  the 
greatest  extent  practicable"  is  a 
subjective  standard,  and  it  is  impossible 
adequately  to  define  the  term  so  that 
individual  TVA  Police  investigators  can 
consistently  apply  it  to  the  many  fact 
patterns  presented  in  TVA  PoUce 
investigations, 

(f)  5  U.S.C  552a(e)(3)  requires  an 
agency  to  inform  each  person  whom  it 
asks  to  supply  information,  on  a  form 
that  can  be  retained  by  the  ;>erson,  of 
the  authority  under  which  the 
information  is  sought  and  whether 
disclosure  is  mandatory  or  volimtary;  of 
the  principal  purpose  for  which  the 
information  is  intended  to  be  used;  of 
the  routine  uses  which  may  be  made  of 
the  information;  and  of  the  effects  on 
the  person,  if  any,  of  not  providing  all 
or  any  part  of  the  requested  information. 
The  application  of  this  provision  could 
provide  the  subject  of  an  investigation 
vnth  substantial  information  about  the 
nature  of  that  investigation  that  could 
interfere  with  the  investigation. 
Moreover,  providing  such  a  notice  to  the 
subject  of  an  investigation  could 
seriously  impede  or  compromise  an 
imdercover  investigation  by  revealing 
its  existence  and  could  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  and  investigators  by 
revealing  their  identities. 

(g)  5  U.S.C.  552a(e)(4)  (G)  and  (H) 
require  an  agency  to  publish  a  Federal 
Register  notice  concerning  its 
procediu'es  for  notifying  an  individual 
at  his/her  request,  if  the  system  of 
records  contains  a  record  pertaining  to 
him/her,  how  to  gain  access  to  such  a 
record  and  how  to  contest  its  content. 
Since  these  systems  of  records  are  being 
exempted  from  subsection  (f)  of  the  Act, 
concerning  agency  rules,  and  subsection 
(d)  of  the  Act,  concerning  access  to 
records,  these  requirements  are 
inapplicable  to  the  extent  that  these 
systems  of  records  will  be  exempted 
from  these  subsections.  Although  the 
system  would  be  exempt  from  these 
requirements,  TVA  Police  has  pubUshed 
information  concerning  its  notification, 
access,  and  contest  procedures  because, 
under  certain  circumstances,  TVA 
Police  could  decide  it  is  appropniate  for 
an  individual  to  have  access  to  all  or  a 
portion  of  his/her  records  in  these 
systems  of  records. 

(h)  5  U.S.C  552a(e)(4)(D  requires  an 
agency  to  publish  notice  of  the 
categories  of  sources  or  records  in  the 
system  of  records.  To  the  extmt  that  this 
provision  is  construed  to  require  more 
detailed  disclosure  than  the  Ivoad, 
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generic  information  aunntly  published 
in  the  system  notice,  an  exemption  from 
this  provision  is  necessary  to  protect  the 
confidentiality  of  sources  of 
information,  to  protect  privacy  and 
physical  safety  of  witnesses  and 
informants,  and  to  avoid  the  disclosure 
of  investigative  techniques  and 
procedures.  TV  A  Police  will, 
nevertheless,  publish  such  a  notice  in 
broad  generic  terms. 

(i)  5  U.S.C.  552a(e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  assure  fairness  to  the  individual  in 
making  any  determination  about  the 
individual.  Much  the  same  rationale  is 
applicable  to  this  proposed  exemption 
as  that  set  out  previously  in  item  (d) 
(duty  to  maintain  in  agency  records  only 
"relevant  and  necessary"  information 
about  an  individual).  While  the  TVA 
Police  make  every  effort  to  maintain 
records  that  are  accurate,  relevant, 
timely,  and  complete,  it  is  not  always 
possible  in  an  investigation  to 
determine  with  certainty  that  all  the 
Information  collected  is  accurate, 
relevant,  timely,  and  complete.  During  a 
thorough  investigation,  a  trained 
investigator  would  be  expected  to 
collect  allegations,  conflicting 
information,  and  information  that  may 
not  be  based  upon  the  pwrsonal 
knowledge  of  the  provider.  At  the  point 
of  determination  to  refer  the  matter  to  a 
prosecutive  agency,  for  example,  that 
information  would  be  in  the  system  of 
records,  and  it  may  not  be  possible  until 
further  investigation  is  conducted,  or 
indeed  in  many  cases  until  after  a  trial 
(if  at  all),  to  determine  the  accuracy, 
relevance,  and  completeness  of  some 
information.  This  requirement  would 
inhibit  the  ability  of  trained 
investigators  to  exercise  professional 
judgment  in  conducting  a  thorough 
investigation.  Moreover,  fairness  to 
affected  individuals  is  assured  by  the 
due  process  they  are  accorded  in  any 
trial  or  other  proceeding  resulting  from 
the  TVA  Police  investigation. 

(j)  5  U.S.C.  552a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  under  compulsory  legal 
process  when  such  process  becomes  a 
matter  of  public  record.  Compliance 
with  this  provision  could  prematurely 
reveal  and  compromise  an  ongoing 
criminal  investigation  to  the  target  of 
the  investigation  and  reveal  techniques, 
procedures,  or  evidence. 

(k)  5  U.S.C.  552a(g)  provides  for  civil 
remedies  if  an  agency  fails  to  comply 
with  the  requirements  concerning 
access  to  records  under  subsections 


(d)(1)  and  (3)  of  the  Act:  maintenance  of 
records  under  subsection  (e)(5)  of  the 
Act:  and  any  other  provision  of  the  Act. 
or  any  rule  promulgated  thereunder,  in 
such  a  way  as  to  have  an  advwse  effect 
on  an  individual.  Allowing  dvil 
lawsuits  for  alleged  Privacy  Act 
violations  by  TVA  Police  would 
compromise  TVA  Police  investigations 
by  subjecting  the  sensitive  and 
confidential  information  in  the  TVA 
Police  Records  to  the  possibility  of 
inappropriate  disclosure  under  the 
liberal  civil  discovery  rules.  That 
discovery  may  reveal  confidential 
soiuces,  the  identity  of  informants,  and 
investigative  procedures  and 
techniques,  to  the  detriment  of  the 
particular  criminal  investigation  as  well 
as  other  investigations  conducted  by  the 
TVA  Police. 

The  pendency  of  such  a  suit  would 
have  a  chilling  effect  on  investigations, 
given  the  possibility  of  discovery  of  the 
contents  of  the  investigative  case  file, 
and  a  Privacy  Act  lawsuit  could 
therefore  become  a  ready  strategic 
weapon  used  to  impede  TVA  Police 
investigations.  Furthermore,  since, 
under  the  current  and  proposed 
regulations,  the  system  would  be 
'exempt  from  many  of  the  Act's 
requirements,  it  is  unnecessary  and 
contradictory  to  provide  for  civil 
remedies  from  violations  of  those 
provisions  in  particular. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  No.  12291  and 
has  been  determined  not  to  be  a  "major 
rule"  since  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more. 

In  addition,  it  has  been  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  IB  CFR  Part  31 

Administrative  practice  and 
procedure.  Freedom  of  Information. 
Privacy  Act,  Sunshine  Act. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  18 
CFR  chapter  Xm,  part  1301,  as  follows: 

PART  1301— PROCEDURES 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  16  U.S.C  831-S31dd,  5  U.S.C 
552. 

11301.24    [AmMtded] 

2.  Section  1301.24(e)  is  added  to  read 
as  follows: 

•        •        •        •        • 

(e)  The  TVA  system  TVA  Police 
Records  is  exempt  from  subsections 
(c)(3).  (d),  (e)(1),  (e)(4),  (G).  (H),  and  (1) 


and  (0  of  5  U.S.C  552a  (section  3  of  the 
Privacy  Act)  and  ccnresponding  sections 
of  these  rules  pursuant  to  5  U.S.C 
552a(k}(2).  The  TVA  system  Police 
Records  is  exempt  from  subsections 
(cK3).  (d).  (e)(1).  (e)(2).  (e)(3).  (e)(4)(G). 
(H).  and  (1).  (e)(5).  (e)(B).  and  (g) 
pursuant  to  5  U.S.C  552a(j)(2).  This 
system  is  exempt  because  application  of 
these  provisions  nught  alert 
investigation  subiects  to  the  existence  or 
scope  of  investigations,  lead  to 
suppression,  alteration,  fabrication,  or 
destruction  of  evidence,  disclose 
investigative  techniques  or  procedures, 
reduce  the  cooperativeness  or  safety  of 
witnesses,  m  otherwise  impair 
investigations. 
William  S.  Moora. 

Senior  h4anager.  Administrative  Services. 
(PR  Doc  9&-2890S  Filed  11-8-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Intamai  R«v«nu«  Servic* 
26  CFR  Part  1 

PA-42-05] 
RIN  1S45-AU38 

Definition  of  Raasonable  Basis 


agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  of  proposed  rulemaking 

and  notice  of  public  bearing. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  relating  to  the 
accuracy-related  penalty  regulations 
under  diapter  1  of  the  Internal  Revenue 
Code.  These  amendments  are  necessary 
to  define  reasonable  basis  and  provide 
corrections  to  final  regulations  relating 
to  the  accuracy-related  penalty  under 
chapter  1  of  the  Internal  Revenue  Code. 
The  proposed  regulations  would  affect 
all  taxpayers  who  file  tax  returns.  This 
docimient  also  provides  notice  of  a 
pubhc  hearing  on  these  proposed 
regulations. 

DATES:  Written  or  electronically 
generated  comments  must  be  received 
by  February  10. 1997.  OuUines  of  topics 
to  be  disciissed  at  the  public  hearing 
scheduled  for  February  25, 1997,  must 
be  received  by  February  4, 1997. 
ADDRESSES:  Send  submissions  to: 
CC:DOMKX)RP:R  aA-42-95),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (IA-42-95). 
Coiirier's  Desk,  Internal  Revenue 
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Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  or  electronically,  via 
the  IRS  Internet  site  at:  http:// 
www.ir8.ustreas.gov/prod/tax — ngfiJ 
comments.html.  The  public  hearing  will 
be  held  in  room  3313.  Internal  Revenue 
Building.  1111  Constitution  Avenue 
NW..  Washington.  DC 

FOR  FURTHER  INFORMATKM  CONTACT: 
Concerning  the  regulations,  Nancy 
Romano,  202-622-6232  (not  a  toll-free 
number).  Concerning  submissions  and 
the  public  hearing,  Michael  L. 
Slaughter,  202-622-7190  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

On  September  1. 1995,  the  IRS  issued 
Treasury  Decision  8617  (60  FR  45663), 
setting  forth  final  regulations  relating  to 
the  accuracy-related  penalty  under 
chapter  1  of  the  Internal  Revenue  Code. 
These  regulations  provided  guidance 
concerning  the  reasonable  basis 
standard  for  purposes  of  the  negligence 
penalty  (section  6662(b)(1))  and  for 
purposes  of  the  disclosure  exception  to 
the  penalties  for  disregarding  rules  or 
regulations  (section  6662(b)(1))  and 
substantial  understatement  of  income 
tax  (section  6662(b)(2)).  In  the  preamble 
to  the  final  regulations,  Treasiuy 
requested  comments  and  suggestions  on 
providing  further  guidance  on  the 
reasonable  basis  standard.  Treastuy  has 
not  received  any  additional  comment 
letters  in  response  to  this  request  for 
comments.  Previous  comments  that 
were  addressed  in  the  preamble  to  the 
final  regulations  published  on 
September  1. 1995  have  been 
considered  in  drafting  these  proposed 
regulations. 

Explanation  of  Provision 

Under  the  final  regulations  currently 
in  place,  the  reasonable  basis  standard 
fs  "significantly  higher  than  the  not 
frivolous  standard  'applicable  to 
preparers  imder  6694."  These  proposed 
regulations  provide  that  the  reasonable 
basis  standard  is  not  satisfied  by  a 
return  position  that  is  merely  arguable 
or  that  is  merely  a  colorable  claim.  A 
return  position  will  generally  satisfy  the 
reasonable  basis  standard  if  it  is 
reSSonably  based  on  one  or  more  of  the 
authorities  set  forth  in  §  1.6662- 
4(d)(3)(iii)  (taking  into  accoimt  the 
relevance  and  persuasiveness  of  the 
authorities,  and  subsequent 
developments).  Additionally,  the 
proposed  regiilations  clarify  that  if  a 
,  return  position  does  not  satisfy  the 
reasonable  basis  standard,  the 
reasonable  cause  and  good  faith 


exception  as  set  forth  in  §  1.6664-4  may 
still  provide  relief  bam  the  penalty. 

Special  AnalyAs 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  bi)siness. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  r^ulations. 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely  (in 
the  manner  described  under  the 
ADDRESSES  caption)  to  the  IRS.  All 
comments  wiU  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  February  25, 1997.  at  10  a.m..  in 
room  3313,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  DC  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  or  electronically  generated 
comments  (in  the  manner  described 
imder  the  ADDRESSES  caption)  by 
.  February  10, 1997  and  submit  an  outline 
of  the  topics  to  be  discussed  and  the 
time  devoted  to  each  topic  by  February 
4, 1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  InfiHmation 

The  principal  author  of  these 
regulations  is  Robert  J.  Fitzpatrick, 
formerly  of  the  Office  of  the  Assistant 
Chief  Coimsel  (Income  Tax  & 
Accounting],  IRS.  However,  other 
persoimel  from  the  IRS  and  Treasury 


Department  participated  in  their 
development. 

Usl  of  Snl^ects  in  26  CFR  Part  1 

Income  taxes,  Rspc»ting  and 
recordkeeping  requirements. 

Pn^MMed  Amendments  to  the 
Ragnlations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  reed  in  part  as 
follows: 

Antfaority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.6662-0  is  amended 
by: 

1.  Revising  the  entry  for  §  1.6662-2. 

2.  Removing  the  entries  for  $§  1.6662- 
3(b)(3)  (i)  and  (u). 

3.  RJavising  the  entry  for  §  1.6662- 
7(d). 

4.  Removing  the  entries  for  §§  1.6662- 
7(d)  (1)  and  (2). 

The  amendments  and  revisions  read 
as  follows: 

11.6662-0   Table  of  contanta. 


f  1 .6662-2    Accuracy  ralatsd  panatty. 


§1.6662-7   Omnibus  Budget 
Reconciliation  Act  of  1993  changea  to  die 
accuracy-related  penalty. 

*        •        •        •        • 

(d)  Reasonable  basis. 


Par.  3.  Section  §  1.6662-3  is  amended 
by: 

1.  Revising  the  third  sentence  in 
paragraph  (b)(1)  introductory  text. 

2.  Revising  paragraph  (b)(3). 
The  revisions  read  as  follows: 

f  1.6662-3    Negiigance  or  diaragard  of 
rules  or  raguiationa. 

*  «        •        *        * 

(b)  *  *  •  (1)  *  *  *  A  return  position 
that  has  a  reasonable  basis  as  defined  in 
paragraph  (b)(3)  of  this  section  is  not 
attributable  to  negligence.  *  *  * 

•  •        •        •        • 

(3)  Reasonable  basis.  Reasonable  basis 
is  a  relatively  high  standard  of  tax 
reporting,  that  is,  significantiy  higher 
than  not  frivolous  or  not  patently 
improper.  The  reasonable  basis  standard 
is  not  satisfied  by  a  return  position  that 
is  merely  arguable  or  that  is  merely  a 
colorable  claim.  If  a  return  position  is 
reasonably  based  on  one  or  more  of  the 
authorities  set  forth  in  §  1.6662- 
4(d)(3)(iii)  (taking  into  account  the 
relevance  and  perauasiveness  of  the 
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authorities,  and  subsequent 
developments),  the  retium  position  will 
generally  satisfy  the  reasonable  basis 
standard  even  Oiough  it  may  not  satisfy 
the  substantial  authority  standard  as 
defined  in  §  1.6662-4(d)(2).  In  addition, 
the  reasonable  cause  and  good  foith 
exception,  as  set  forth  in  $  1.6664—4, 
may  provide  relief  from  the  penalty, 
even  if  a  return  position  does  not  satisfy 
the  reasonable  basis  standard. 
*        •        •        •        • 

Par.  4.  In  §  1.6662-4,  the  second 
sentence  in  paragraph  (d)(2)  is  revised 
to  read  as  follows: 


11.6662-4    Subatanttal 
Inoome  tax. 


It  of 


(2)  *  •  •  The  substantial  authority 
standard  is  less  stringent  than  the  more 
likely  than  not  standard  (the  standard 
that  is  met  when  there  is  a  greater  than 
50-percent  likelihood  of  the  position 
being  upheld),  but  more  stringent  than 
the  reasonable  basis  standard  as  defined 
in  S  1.6662-3(b)(3).  *   *   * 


Par.  9.  In  1.6662-7,  paragraph  (d)  is 
revised  to  read  as  follows: 

11.6662-7    OmntouaBudgM 
nacondHaHoo  Act  of  1993  changaa  to  tha 
aoeuracy-raiatad  panalty. 

•        *        *        •        • 

(d)  Reasonable  basis.  For  purposes  of 
8§  1.6662-3(c)  and  1.6662-4  (e)  and  (0 
(relating  to  methods  of  making  adequate 
disclosure),  the  provisions  of  $  1.6662- 
3(b)(3)  apply  in  determining  whether  a 
return  position  has  a  reasonable  basis. 

Par.  6.  Section  1.6664-0  is  amended 
by: 

1.  Revising  the  entry  for  paragraph 
(c)(2)  of  §1.6664-4. 

2.  Removing  the  entries  for 
paragraphs  (c)(l)(iii).  (c)(2)(i),  and 
(c)(2)(u)  of  §1.6664-4. 

The  revision  reads  as  follows: 

11.6664-0    TaMaofoontanta. 


fl.6664-4    ftoaaonaMacauaa  and  good 
farat  axcaptlon  to  aactlon  6662  panaNiaa. 

•        •        •        •        • 

(c)*  •  * 


(2)  Advice  defined. 

Marguat  MilMr  UchardHB. 

Commissioner  of  Internal  Revenue. 

(PR  Doc  96-28556  Filed  11-6-06: 8:45  am] 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPwt8S 
(FRL-664»^] 

RetroflVRebuNd  Requirements  for  1983 
and  EartlerModel  Yew UrtMn  Buees; 
Addltionai  Update  of  Poet-Rebuild 
Emiaalon  Levels  in  1997 

AQENCY:  Environmental  Protection 

Agency  (EPA).^ 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY;  Today's  notice  of  proposed 
rulemaking  describes  proposed 
amendments  to  the  current  regulations 
regarding  EPA's  Urban  Bus  Retrofit/ 
Rebuild  Program.  Today's  proposed  rule 
would  allow  one  addition^  year  for 
equipment  manufacturers  to  certify 
equipment  that  might  influence 
compliance  under  Option  2  of  the 
program.  Such  a  revision  will  remove 
the  incentive  to  switch  compliance 
options  by  guaranteeing  the  two  options 
remain  equivalent,  as  □'A  originally 
intended.  In  the  absence  of  such  a 
revision  to  the  program  regulations,  the 
two  compliance  options  will  not  remain 
equivalent  as  EPA  intended,  and  urban 
buses  may  not  be  utilizing  the  "best 
retrofit  technology  *  *  *  reasonably 
achievable"  as  Congress  required.  In 
addition,  urban  areas,  many  of  which 
are  not  in  compliance  with  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  PM,  will  not  realize  the 
full  PM  benefits  of  this  program. 
DATES:  Written  comments  on  this 
proposal  will  be  accepted  until 
December  12, 1996,  or  30  days  after  the 
date  of  a  public  hearing,  if  one  is  held. 

EPA  will  hold  a  public  hearing  on  this 
proposal  on  December  6, 1996  if  it 
receives  a  request  by  November  22, 
1996.  EPA  will  cancel  this  hearing  if  no 
one  requests  to  testify.  Members  of  the 
public  should  call  the  contact  person 
indicated  below  to  notify  EPA  of  their 


interest  in  testifying  at  the  hearing. 
Interested  parties  may  call  the  contact 
person  to  aetermine  whether  the 
hearing  will  be  held. 

Fiuther  information  on  the  public 
hearing  and  the  submission  of 
comments  can  be  found  under  "Public 
Participation"  in  the  Supplementary 
Information"  section  of  today's 
document. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-91- 
28  (Category  Vn)  at  the  address  listed 
below. 

Interested  parties  may  contact  the 
person  listed  in  FOR  FURTHER 
MFORMATION  CONTACT  to  determine  the 
time  and  location  of  the  public  hearing, 
if  one  is  requested.  A  court  reporter  will 
be  present  to  make  a  written  transcript 
of  the  proceedings  and  a  copy  will  be 
placed  in  the  public  docket  following 
the  hearing. 

Materials  relevant  to  this  proposed 
rulemaking  are  contained  in  Public 
Docket  A-91-28  (Category  VII).  This 
docket  is  located  in  room  M-1500, 
Waterside  Mall  (Oound  Floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.  Washington.  D.C.  20460. 
Dockets  may  be  inspected  from  8  a.m. 
until  5:30  p.m.,  Monday  through  Friday. 
As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  by  the 
EPA  for  copying  docket  materials. 
FOR  FURTHER  INFORMATKM  CONTACT:  Tom 
Strieker,  Engine  Programs  and 
Compliance  Division  (6403-J).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  D.C.  20460. 
Telephone:  (202)  233-9322. 

SUPPLEMENTARY  INFORMATKM: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
proposed  action  consist  of  the  same 
entities  currently  regulated  by  existing 
Retrofit/Rebuild  Requirements  of  40 
CFR  Part  85,  Subpart  O.  and  include 
urban  transit  operators  in  Metropolitan 
Statistical  Areas  (MSA's)  and 
Consolidated  Metropolitan  Statistical 
Areas  (CMSA's)  with  1980  populations 
of  750.000  or  more,  and  equipment 
manufacturers  who  volimtarily  seek 
equipment  certification  pursuant  to  the 
program  regulations.  Regiilated 
categories  and  entities  include: 


Category 


Industry 

Transit  operators 


Exariptas  of  regulatod  aniilies 


Equipment  manufacturers  who  votuntarily  seek  equipment  certilcaiion  purauarM  to  the  program  regulations. 

Transit  bus  operators  in  Metropolitan  Statistical  Areas  (MSA's)  and  ConsoHdelsd  Metropolitan  Statistical  Areas  (CMSA's) 
with  1980  populaiions  of  750,000  or  more,  wtw  operate  1993  and  aertier  modal  yev  urban  buses,  or  who  rabuM  or  re- 
place such  bus  engines. 
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This  table  is  not  meant  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readera  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  type  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  or  company  is  regulated  by  this 
action,  you  carefully  examine  the 
existing  urban  bus  retrofit/rebuild 
regulations  contained  in  40  CFR  Part  85, 
Subpart  O,  and  the  preamble  to  the  final 
rule  (58  FR  21359.  April  23. 1993).  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

L  Introduction 

Section  219(d)  of  the  Clean  Air  Act 
requires  EPA  to  promulgate  regulations 
that  require  certain  1993  and  earlier 
model  year  urban  buses,  having  engines 
which  are  replaced  or  rebuilt  after 
January  1. 1995,  to  comply  with  an 
emission  standard  or  control  technology 
reflecting  the  best  retrofit  technology 
and  maintenance  practices  reasonably 
achievable. 

On  April  21. 1993.  EPA  published 
final  Retrofit/Rebuild  Requirements  for 
1993  and  Earlier  Model  Year  Urban 
Buses  (58  FR  21359).  The  Urban  Bus 
Retrofit/Rebuild  Program  requires 
affected  operatore  of  urban  buses  to 
choose  between  two  compliance 
options.  Option  1  establishes  particulate 
matter  (PM)  emissions  requirements  for 
each  urban  bus  in  an  operator's  fleet 
whose  engine  is  rebuilt  or  replaced. 
Option  2  is  a  fleet  averaging  program 
that  sets  out  specific  annual  target  levels 
for  average  PM  emissions  fiY)m  urban 
buses  in  an  operator's  fleet.  The  two 
compliance  options  are  designed  to 
yield  equivalent  emissions  reductions 
for  approximately  the  same  cost. 

In  the  final  rule.  EPA  stated  that  it 
would  review  the  retrofit/rebuild 
equipment  that  was  certified  by  July  1. 
1994.  and  again  by  July  1. 1996.  and 
publish  the  post-rebuild  PM  emission 
levels  for  urban  bus  engines  affected  by 
the  program.  These  post-rebuild  levels 
are  to  be  used  by  transit  operators 
choosing  to  comply  with  Option  2  for 
calculating  their  fleet  emission  levels.  In 
two  previous  Federal  Regisler  notices 
(59  FR  45626.  September  2. 1994.  and 
60  FR  42763.  August  16. 1996).  EPA 
published  post-rebuild  PM  levels  based 
on  equipment  that  was  certified  as  of 
these  two  dates.  Today's  notice 
proposes,  as  described  below,  that  EPA 
review  certified  equipment  for  a  third 
time  and  publish  the  post-rebuild  PM 


emissions  levels  accordingly,  based  on 
equipment  certified  as  of  July  1, 1997. 

n.  Background 

A.  Compliance  Options 

EPA  promulgated  the  final  rule 
regarding  the  Urban  Bus  Retrofit/ 
Rebuild  Program  on  April  23. 1993  (58 
FR  21359).  In  short,  the  rule  requires 
operators  of  1993  and  earlier  model  year 
urban  buses,  in  MSA's  and  CMSA's 
with  a  1980  population  of  750.000  or 
more,  to  comply  with  one  of  two 
program  options. 

Cation  1  is  a  performance  based 
program  requiring  that  affected  urban 
buses  meet  a  0.10  g/bhp-hr  PM  standard 
at  the  time  of  engine  rebuild  or 
replacement,  if  equipment  has  been 
certified  by  EPA  for  six  months  as 
meeting  the  0.10  g/bhp-hr  standard  for 
less  than  a  life  cycle  cost  limit  of  $7,940 
(in  1992  dollare).  (EPA  chose  to  allow  a 
six  month  lead  time  before  requiring 
such  equipment  to  allow  transit 
operaton  to  plan  their  budgeting  and 
procurement  activities,  and  to  help 
ensive  an  adequate  supply  of  parts  are 
available  from  equipment 
manu&ctiuen.)  If  equipment  is  not 
certified  as  meeting  the  0.10  g/Uip-hr 
standard  for  under  the  life  cycle  cost 
limit,  then  affected  buses  must  receive 
equipment  which  reduces  PM  emissions 
by  25  percent,  if  such  equipment  has 
been  certified  by  EPA  for  six  months  as 
meeting  the  25  percent  reduction 
standard  for  less  than  a  life  cycle  cost 
limit  of  $2,000  (in  1992  dollars).  If  no 
equipment  is  certified  to  meet  either  the 
0.10  g/bhp-hr  standard,  or  the  25 
percent  reduction  standard,  then  the 
affected  bus  mgine  must  be  rebuilt  to 
the  original  engine  configuration,  or  to 
an  engine  configiiration  certified  to  have 
a  PM  level  lower  than  that  of  the 
original  en^e. 

Option  2  is  an  averaging  based 
program  requiring  that  affected  urban 
bus  operators  meet  an  annual  average 
fleet  PM  level,  rather  than  requiring  that 
each  individual  rebuilt  engine  meet  a 
specific  PM  level.  The  transit  operator 
must  reduce  PM  emission  from  its  buses 
to  a  level  low  enough  to  meet  an  annual 
average  target  level  for  the  fleet  (TLF)- 
The  TLF  is  calculated  for  each  calendar 
year  of  the  program,  beginning  in 
calendar  year  1996.  and  is  based  on 
EPA's  determination  of  the  projected 
PM  emission  level  for  each  engine 
model  in  the  affected  fleet,  and  on 
assumed  engine  rebuild  and  retirement 
schedules.  "Hie  actual  fleet  level 
attained  (FLA)  must  remain  equal  to.  or 
below,  the  TLF  for  each  year  of  the 
program.  The  FLA  is  a  fleet  weighted 
average  PM  level  based  on  the  "actual" 


PM  level  of  each  affected  engine.  The 
"actual"  PM  level  of  each  aflbcted 
engine  is  determined  by  the  PM 
certification  level  of  the  equipment  used 
to  retrofit  the  engine.  If  no  retrofit 
equipment  is  in^alled  on  the  engine,  or 
if  no  retrofit  equipment  is  certified  for 
the  engine,  then  the  PM  level  is  based 
on  EPA's  determination  of  the  projected 
PM  emission  level  for  the  engine  model. 

EPA  established  the  pre-rwuild  PM 
levels  for  each  engine  model  in  the  final 
rule.  The  pre-rebuild  PM  level  for  an 
engine  model  is  based  on  new-engine 
certification  data,  if  available,  for  that 
engine  model.  Otherwise,  the  level  is 
bamd  on  EPA's  estimate  of  su(± 
emissions  based  on  data  from  similar 
engine  models.  In  addition.  EPA 
projected  post-rebuild  PM  levels  for 
each  engine  model  based  on  the 
expectation  that  retrofit  equipment 
would  be  certified  for  certain  engine 
models  and  would  achieve  certain 
reductions.  EPA  recognized  that  these 
projections  may  not  accurately  reflect 
future  equipment  certification,  and  that 
transit  operators  may  not  be  able  to 
comply  if  the  TLF  were  based  on 
unrealistic  PM  levels.  Therefore,  the 
final  rule  contained  requirements  that 
EPA  revise  the  post-rebuild  PM  levels 
based  on  equipment  that  was  actually 
certified. 

When  determining  when  it  would 
revise  the  post-rebuild  PM  levels,  EPA 
considered*severaLfectors.  First,  EPA 
had  to  estimate  the  time  frame  during 
which  equipment  manufacturers  would 
likely  certify  equipment  for  this 
program.  For  example,  revising  the  post- 
rebuild  PM  levels  in  1995.  and  again  in 
1999,  woiild  be  meaningless  if 
certification  activity  oeued  in  1994. 
Second.  EPA  wanted  to  ensure  that 
Option  2  remained  comparable  in  terms 
of  cost,  lead  time,  and  emissions  benefit, 
to  Option  1.  Third.  EPA  wanted  to 
ensure  Option  2  remained  a  workable 
and  fsasible  compliance  option. 

EPA  assumed  tnat  certification 
activity  imder  this  program  would  likely 
be  completed  by  1996.  The  retrofit 
program  only  affects  1993  and  earlier 
model  year  urban  buses,  which  will 
only  be  in  operation  imtil  around  2008. 
In  order  to  recuperate  development 
costs,  EPA  expected  equipment 
manufecturers  to  certify  equipment  as 
early  as  possible,  and  for  the  most 
popular  engine  models.  In  feet,  some 
retrofit  kits  already  existed  and  were  in 
use  prior  to  the  publication  of  the  final 
rule,  and  EPA  expected  those 
equipment  manufecturers  to  seek 
certification  immediately  after  the  rule 
was  published. 

With  early  certification  activity 
expected,  a  revision  of  post-rebuild  PM 
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levels  prior  to  the  start  of  the  program 
(January  1.  1995)  was  determined 
appropriate.  In  addition,  with 
certification  activity  expected  to  be 
completed  by  1996.  a  second  revision  of 
the  post-rebuild  levels  in  mid-1996  was 
also  determined  appropriate.  Limiting 
the  number  of  revisions  to  the  post- 
rebuild  PM  levels  was  important  to 
provide  stability  in  the  averaging 
program  and  make  it  a  viable 
compliance  option.  Having  more  than 
two  revisions  could  lead  to  a  "moving 
target"  for  transit  operators.  Selection  of 
the  specific  dates  for  the  two  revisions 
is  discussed  below. 

Under  Option  1 ,  transit  operators  are 
not  required  to  use  equipment  until  six 
months  after  it  is  certified  as  meeting 
both  emissions  and  cost  requirements. 
This  lead  time  is  vital  to  transit 
operators  to  effectively  plan  their 
budgeting  and  procurement  activities. 
Similarly,  under  Option  2,  EPA  believes 
six  months  of  lead  time  are  also 
appropriate.  As  a  result.  EPA 
determined  that  the  first  revision  of 
post-rebuild  PM  levels  would  be  based 
on  equipment  certified  as  of  July  1. 
1994.  This  date  would  allow  inclusion 
of  equipment  certified  early,  and  would 
also  allow  Option  2  transit  operators  six 
months  prior  to  the  program  start  date 
to  plan  their  budgeting  and  procurement 
activities  in  order  to  meet  the  TLF  for 
1996  (TLFv*).  (Although  the  first  TLF 
calculation  for  Option  2  is  effective  for 
calendar  1996  (TLF^s).  transit  operators 
will  likely  take  actions  beginning 
January  1.  1995  to  ensure  compliance 
with  TLF96  on  January  1. 1996.)  EPA 
determined  the  second  (and  final) 
revision  to  post-rebuild  PM  levels 
would  be  based  on  equipment  certified 
as  of  July  1.  1996. 

This  date  would  allow  six  months  of 
lead  time  for  transit  operators  to  plan 
their  budgeting  and  procurement 
activities  in  order  to  meet  TLF^h.  (Again, 
transit  operators  will  likely  take  actions 
beginning  January  1, 1997  to  ensure 
compliance  with  TLFwi  on  January  1, 
1998).  In  addition,  by  revising  the  post- 
rebuild  PM  levels  after  certification 
activity  was  complete,  EPA  could  be 
assured  that  buses  would  be  using  the 
"best  retrofit  technology  •   •   • 
reasonably  achievable"  as  Congress 
required.' 

m  addition  to  the  timing  of  the  post- 
rebuild  PM  level  revisions,  EPA  was 
also  concerned  about  the  content  of  the 
revisions.  From  an  environmental 
standpoint,  the  lowest  PM  level  certified 
for  an  engine  model  would  be  the  most 
desirable  post-rebuild  PM  level  to 
include  in  the  revision.  However,  low 
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emitting  technologies  could  be  quite 
costly.  Under  Option  1,  transit  operators 
are  not  required  to  use  technology 
imless  it  can  meet  certain  cost  limits.  In 
order  to  maintain  equity  between 
Option  1  and  Option  2  programs,  the 
final  rule  requires  that  certified 
equipment  must  meet  the  life  cycle  cost 
limits  of  Option  1  in  order  to  be 
considered  for  inclusion  in  the  Option 
2  revisions  of  post-rebuild  PM  levels. 
Among  the  certified  equipment  that 
meets  the  Option  1  cost  limits,  the 
numerically  lowest  PM  certification 
level  for  a  given  engine  model  will 
establish  the  revised  post-rebuild  PM 
level  for  that  engine  model. 

Default  provisions  were  also  included 
in  the  final  rule  in  the  event  equipment 
meeting  cost  limits  were  not  certified. 

B.  Current  Status  ofPmgmm 

Certification  activity  under  the  retrofit 
program  has  lagged  substantially  behind 
the  schedule  anticipated  by  EPA.  In  fact, 
when  EPA  published  revised  post- 
rebuild  levels  based  on  equipment 
certified  as  of  July  1, 1994  (59  FR  45626, 
September  2, 1994).  no  equipment  had 
been  certified.  That  revision  included 
no  updated  post-rebuild  PM  levels,  but 
instead  is  based  on  default  provisions  of 
the  final  rule  (40  CFR 
85.1403(c)(l)(iii)(B)(5)).  The  first 
approval  of  a  certification  for  this 
program  occurred  on  May  31,  1995  (60 
FR  28402),  ahnost  a  year  after  the  post- 
rebuild  levels  were  revised  the  first 
time.  Although  six  retrofit  kits  have 
been  certified  by  EPA  as  of  August  1996, 
no  equipment  has  been  certified  as 
meeting  the  0.10  g/bhp-hr  PM  standard 
for  under  the  life  cycle  cost  limit  of 
$7,940  (in  1992  dollars).  Therefore.the 
recent  revision  to  the  post-rebuild  PM 
levels  were  based  on  25  percent 
reduction  equipment,  or  on  no 
equipment  (for  those  engine  models  for 
which  no  equipment  was  certified  as 
meeting  emissions  and  cost 
requirements). 

Not  only  has  EPA's  assumption  that 
certification  activity  would  begin  early 
proven  incorrect,  but  more  importantly. 
EPA's  assumption  that  certification 
activity  would  be  complete  by  mid-1996 
has  proven  incorrect.  EPA  is  currently 
processing  several  applications  for 
certification,  including  one  aimed  at 
meeting  the  0.10  g/bhp-hr  PM  standard 
for  less  than  the  life  cycle  cost  limit  of 
$7,940  (in  1992  dollars).  Several  more 
equipment  manufacturers  have  made 
initial  contact  with  EPA  regarding 
certification  of  equipment,  including 
additional  technologies  aimed  at 
meeting  the  0.10  g/bhp-hr  standard. 
Consistent  with  the  current  program 
regulations,  none  of  the  potentially 


promising  retrofit  technologies  certified 
after  the  July  1. 1996  final  post-rebuild 
PM  level  revision  can  influence 
compliance  under  Option  2. 

C.  Potential  Inequity  Between 
Compliance  Options 

As  discussed  above,  technologies 
certified  after  the  final  post-rebuild  PM 
revision  of  July  1996  cannot  influence 
compliance  under  Option  2.  In  other 
words,  under  the  current  regulations, 
transit  operators  choosing  to  comply 
with  Option  2  would  never  be  required 
to  reduce  their  fleet  PM  levels  below 
those  PM  levels  contained  in  the  recent 
post-rebuild  level  revision  based  on 
equipment  certified  as  of  July  1, 1996. 
However,  consistent  with  the  final 
program  regulations,  transit  operators 
choosing  to  comply  with  Option  1 
would  be  required  to  use  equipment 
certified  to  the  0.10  g/bhj>hr  standard, 
even  if  the  standard  is  triggered  after 
July  1, 1996.  The  result  is  that  Option 
1  could  become  a  much  more  stringent 
compliance  option.  Given  the  level  of 
current  certification  activity,  and  the 
continued  interest  from  equipment 
manufacturers,  eventual  certification  of 
a  0.10  g/bhp-hr  technology,  and  thus  the 
likelihood  of  program  inequity,  is  likely. 

As  discussed  above,  EPA  intended  the 
two  compliance  options  to  be  equivalent 
in  terms  of  cost,  emissions  reduction 
and  lead  time.  However,  future 
certification  of  technology  which 
triggers  the  0.10  g/bhp-hr  standard 
could  result  in  Cation  2  being  much 
less  costly  than  C)ption  1.  Further, 
Option  1  would  yield  significantly  more 
PM  reductions.  The  root  cause  of  this 
inequity  is  that  equipment  certification 
activity  will  continue  longer  than 
originally  anticipated.  If  the  current 
program  regulations  are  not  amended, 
then  transit  operators,  the  majority  of 
whom  EPA  currently  believes  are 
complying  with  Option  1.  will  have  a 
great  incentive  to  switch  to  Option  2. 
Obviously,  PM  reductions  would  be 
significantly  reduced  in  those  cities 
where  transit  operators  switch  to  Option 
2.  Furthermore,  such  a  loophole  is  in 
direct  conflict  with  the  Clean  Air  Act 
language  that  urban  buses  use  the  "best 
retrofit  technology  *  •  •  reasonably 
achievable". 

m.  Description  of  Today's  Proposal 

EPA  is  proposing  to  amend  the 
ourent  program  regulations  to  include 
an  additional  revision  of  post-rebuild 
PM  levels  based  on  equipment  certified 
as  of  July  1, 1997.  EPA  is  currently  in 
receipt  of  one  equipment  certification 
application  intended  to  meet  the  0.10  g/ 
bhp-hr  standard  for  less  than  the  Ufe 
cycle  cost  limit  of  $7,940  (in  1992 
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dollars),  and  expects  to  receive  more  in 
the  near  futtue.  As  such,  one  additional 
year  is  expected  to  allow  ample  time  for 
eouipment  manufacturers  to  certify  0.10 
g/ohp-hr  technology  for  those  enghie 
models  for  which  equipment  could 
reasonably  be  certified. 

The  piupose  and  effect  of  today's 
proi>osed  action  is  simple  and 
straightforward.  First,  tixe  piupose  of 
today's  proposal  is  to  close  an 
unintended  compliance  loophole  in  the 
original  regulations.  Unless  EPA 
amends  the  current  regulations, 
certification  of  a  0.10  g/bhp-hr 
technology  which  meets  cost  limits  will 
likely  cause  eligible  transit  operators 
choosing  to  comply  with  Option  1  to 
switch  to  Option  2  to  avoid  potentially 
high  equipment  costs.  Under  this 
scenario,  a  mass-switch  to  Option  2  will 
result  in  PM  reductions  which  fall  short 
of  those  expected  firom  this  program, 
and  would  negate  the  benefits  of 
certifying  the  0.10  g/bhp-hr  technology. 
However,  if  post-rebuild  PM  levels  are 
revised  in  mid-1997  to  include  any 
eligible  0.10  g/bhp-hr  technology,  there 
will  be  no  incentive  for  transit  operators 
to  switch  to  Option  2.  If  0.10  g/bhp-hr 
is  included  in  the  revised  post-rebuild 
PM  levels,  the  Option  2  TLF  for  fut\u« 
calendar  years  vtrill  be  substantially 
reduced,  effectively  requiring  Option  2 
transit  operators  to  use  O.IP  g/bhp-hr 
technology  or  retire  a  substantial 
number  of  buses  early  in  order  to 
comply  with  the  TLF.  hi  eflect,  both 
Option  1  and  Option  2  would  require 
the  use  low-emitting  technology. 

EPA  believes  today's  proposal  is 
consistent  with  intent  of  the  original 
regulations  and  with  the  intent  of 
Congress.  As  discussed  above,  EPA 
originally  intended  Option  1  and  Option 
2  to  be  equivalent  in  terms  of  emissions 
reductions,  costs,  lead  time,  and 
stability.  Moreover,  this  proposed 
revision  would  ensure  that  EPA's 
requirements  reflect  the  "best  retrofit 
technology  and  maintenance  practice 
reasonably  achieveable"  as  required 
under  section  219(d)  and  intended  by 
EPA's  initial  regulations. 

Clearly,  failure  to  amend  the 
regulations  as  proposed  will  result  in 
vastly  differing  PM  reductions  between 
the  options  as  transit  operators  using 
Option  2  will  avoid  using  low-emitting 
technology.  On  the  contrary,  amending 
the  regulations  as  proposed  will  result 
in  both  options  essentially  requiring  the 
use  of  low-emitting  technology,  and 
should  result  in  similar  PM  reductions. 

Regarding  costs,  EPA  originally 
intended  that  the  cost  of  the  two  options 
be  comparable,  such  that  both  options 
were  truly  viable  choices  for  transit 
operators.  Today's  proposal  will  ensure 


that  the  two  options  remain  consistent 
in  terms  of  cost  Note  that  today's 
proposal  does  not  restilt  in  any 
additional  costs  to  transit  operators  not 
previously  contemplated  in  the  original 
rulemaking.  EPA  is  not  proposing  any 
changes  to  the  Ufa  cycle  cost 
requirements  or  the  requirement  to  use 
certified  equipment. 

Today's  proposal  does  not  change  the 
six  month  lead  time  that  transit 
operatora  would  be  allowed  to  plan 
their  budgeting  and  procurement 
strategies.  EPA  is  proposing  to  base  the 
final  revision  of  post-rebuild  PM  levels 
on  equipment  certified  as  of  July  1. 
1997,  which  is  six  months  prior  to  the 
date  on  which  transit  operatora  would 
Ukely  begin  taking  actions  to  ensure 
compliance  with  TLF99. 

Finally,  regarding  program  stability, 
EPA  believes  today's  proposal  is 
consistent  with  the  original  regulations, 
and  in  addition,  provides  further 
stability  beyond  the  original  regulations. 
EPA  originally  limited  the  number  of 
post-rebuild  PM  level  revisions  to  two 
in  order  to  avoid  a  "moving  target"  for 
transit  Ofwrators.  Too  much  instability 
would  likely  discourage  transit 
operators  fi-om  considering  Option  2  as 
a  viable  compliance  option.  As 
discussed  previously  in  today's  notice, 
EPA  determined  that  revisions  of  post- 
rebuild  PM  levels  would  be  based  on 
equipment  certified  as  of  July  1, 1994, 
and  again  as  of  July  1, 1996.  The 
primary  reason  these  dates  were 
determined  appropriate  at  the  time  of 
the  original  rulemaking  is  that  EPA 
believed  equipment  certification  would 
begin  as  soon  as  the  final  rule  was 
published  on  April  23, 1993,  and  would 
be  completed  by  mid-1996.  Discussions 
with  industry  and  comments  from  the 
public  gave  no  indication  that 
certification  activity  would  not  follow 
this  assumed  schedule.  In  fact,  retrofit 
kits  already  existed  and  were  being  used 
by  transit  operators  when  the  final  rule 
was  published. 

For  a  variety  of  reasons,  certification 
activity  has  lagged  behind  the  schedule 
anticipated  by  EPA,  so  much  so  that  no 
equipment  had  been  certified  as  of  July 
1. 1994.  The  firat  revision  of  post- 
rebuild  PM  levels  resulted  in  no 
revision  at  all.  The  recent  revision  based 
on  equipment  certified  as  of  July  1. 1996 
did  cdntain  several  updated  post- 
rebuild  PM  levels.  In  effect,  adding  a 
third  revision  based  on  equipment 
certified  as  of  July  1, 1997  would  be  just 
the  second  revision  of  any  substance.  In 
this  regard,  the  stability  of  Option  2  is 
still  maintained  as  EPA  originally 
intended.  Furthermore,  EPA  expects 
that  option  switching  that  might  occur 
without  an  additional  post-rebuild  PM 


level  revision  oould  be  more  disruptive 
to  program  stability  than  today's 
proposal. 

Q'A  believes  today's  proposed  action 
is  consistent  with  Congress'  intmt  that 
urban  buses  utiUze  the  "best  retrofit 
technology  *  •  *  reasonably 
achievable."  Clearly.  low-emitting 
equipment  such  as  equipment  which 
meets  a  0.10  g/bhp-hr  standard  would 
represent  the  best  retrofit  technology. 
The  fact  that  transit  operatcHS  will  only 
be  required  to  use  such  equipment  if  it 
meets  certain  Ufe  cycle  cost  limits 
means  that  such  equipment  will  be 
reasonably  achievable.  The  foct  that 
EPA  miscalculated  the  time  table  on 
which  low  emitting  technology  would 
be  developed  by  a  year  or  less  does  not 
itself  imply  that  such  technology  is  not 
reasonably  achievable. 

EPA  solicits  comments  on  this 
proposal  and  its  effect  on  the  Urban  Bus 
Retrofit/Rebuild  Program,  transit 
operators  and  equipment  manufocturers. 
In  particular,  EPA  solicits  comments  on 
the  need  to  add  a  third  revision  of  p^- 
rebuild  PM  levels,  the  timing  of  a  third 
revision,  the  consistency  of  today's 
proposal  with  the  original  regulations, 
the  need  to  address  the  potential 
compliance  loophole  that  may  exist, 
how  to  ensure  the  same  compliance 
loophole  issue  addressed  by  today's 
proposal  does  not  happen  again  in  the 
future,  and  any  other  aspects  of  the 
proposed  action. 

rV.  Environmental  Impact 

The  environmental  impacts  expected 
to  result  from  the  retrofityrebuild 
program  are  outlined  in  the  final 
Regulatory  Support  Document  (RSD)  for 
the  original  rulemaking  and  can  be 
found  in  public  docket  A-91-28  (see 
ADDRESSES  section  above).  Today's 
proposed  action  would  not  result  in  any 
additional  emissions  reductions  beyond 
those  outlined  in  the  RSD.  However, 
today's  action  would  help  ensure  these 
expected  reductions  are  actually 
achieved  by  closing  an  unintended 
comphanoe  loophole.  If  tran^it  operators 
are  allowed  to  take  advantage  of  the 
potential  loophole  in  the  current 
program.  PM  reductions  will  not  be 
achieved  at  the  level  EPA  originally 
anticif>ated.  In  addition,  to  the  extent 
that  transit  operators  can  avoid 
installing  low-emitting  technology  on 
buses,  sudi  buses  will  not  reflect  the 
"best  retrofit  technology  *  •  • 
reasonably  achievable"  as  Congress 
required. 

V.  Econoaiic  Impact 

Today's  proposed  action  would  have 
no  additional  economic  impact 
compared  to  the  economic  impact 
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described  in  original  regulations 
finalized  on  April  23. 1993.  While 
failiue  to  take  the  proposed  action  could 
result  in  reduced  costs  for  those  transit 
operators  who  could  take  advantage  of 
the  loophole,  no  additional  costs 
unaccounted  for  in  the  original 
regulations  would  be  imposed  on  any 
transit  operators  as  a  result  of  today's 
proposed  action.  The  costs  associated 
with  this  program  have  already  been 
determined  to  be  reasonable  and  the 
program  to  be  cost-effective. 

VI.  Public  Participation 

A.  Comments  and  the  Public  Docket 

EPA  soUcits  comments  on  all  aspects 
of  this  proposal  from  all  interested 
parties  since  it  is  our  desire  to  ensure 
full  public  participation  in  arriving  at 
final  decisions.  Wherever  applicable, 
complete  supporting  data  and  analyses 
should  be  submitted  to  allow  EPA  to 
make  the  maximum  use  of  comments. 
Conunenters  are  encouraged  to  provide 
specific  suggestions  for  changes  to  any 
of  the  proposal.  All  comments  should  be 
directed  to  the  EPA  Air  Docket  No.  A- 
91-28  (Category  VII)  (See  ADDRESSES). 

B.  Public  Hearing 

EPA  will  hold  a  public  hearing  on  this 
proposal  on  December  6,  1996  if  it 
receives  a  request  by  November  22, 
1996.  EPA  will  cancel  this  hearing  if  no 
one  requests  to  testify.  Members  of  the 
public  should  call  the  contact  person 
indicated  above  to  notify  EPA  of  their 
interest  in  testifying  at  the  hearing. 
Interested  parties  may  call  the  contact 
person  after  November  22,  1996  to 
determine  whether  the  hearing  mil  be 
held  and  the  time  and  location  of  the 
hearing. 

Vn.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  executive  order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector,  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Raise  novel  legal  policy  issues 
arising  out  of  legal  mandate,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  order. 

EPA  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

VIII.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  Federal  agencies  to  consider 
potentially  adverse  impacts  of  proposed 
federal  regulations  upon  small  entities. 
In  instances  where  significant  impacts 
are  possible  on  a  substantial  number  of 
these  entities,  agencies  perform  a 
proposed  Regulatory  Flexibility 
Analysis. 

I  certify  that  there  will  not  be  a 
significant  adverse  impact  on  a 
substantial  niunber  of  small  business 
entities  due  to  the  proposed  revision  of 
the  urban  bus  retrofit/rebuild  program. 
The  urban  bus  operators  affected  by  the 
program  regulations  are  generally  not 
small  businesses.  In  addition,  EPA 
determined  the  original  regulations 
relating  to  the  urban  bus  retrofit/rebuild 
program  did  not  have  an  adverse  impact 
on  a  substantial  number  of  small 
entities.  Today's  proposed  revision  does 
not  impose  any  new  costs  above  those 
included  in  the  original  rulemaking. 
Today's  action  will  affect  only  a  few 
businesses  using  the  retrofit  fleet 
averaging  program  and  will  likely  have 
an  effect  solely  on  a  small  portion  of  the 
businesses'  fleet.  There  may  be  benefit 
to  those  small  business  entities  that 
manufacture  retrofityrebuild  equipment, 
since  urban  bus  operators  may  be 
required  to  use  such  equipment. 

IX.  Reporting  and  Recordkeeping 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1980.  44  U.S.C.  3501  et  seq.,  EPA 
must  obtain  OMB  clearance  for  any 
activity  that  will  involve  collecting 
substantially  the  same  information  from 
10  or  more  non-Federal  respondents. 
The  regulatory  revisions  proposed  in 
today's  notice  do  not  include  any 
provisions  for  the  collection  of 
information  from  non-Federal       , 
respondents. 

X.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (signed 
into  law  on  March  22, 1995)  requites 
that  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State. 


local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
5100  million  or  more  in  any  one  year. 
Section  of  the  Unfunded  Mandates 
Reform  Act  requires  EPA  to  establish  a 
plan  for  obtaining  input  from  and 
informing,  educating  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act  EPA,  must  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  EPA  must  select  from  those 
alternatives  the  least  costly,  most  costly, 
most  cost  effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

List  of  Subjects  in  40  CFR  Part  85 

Environmental  protection,  Imports, 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

Dated:  November  1, 1996. 
Carol  M.  Browner, 
Administrator. 

For  the  purposes  set  out  in  the 
preamble,  part  85  of  title  40,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  85— {AMENDED] 

1.  The  authority  citation  for  part  85  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — [Amended] 

2.  Section  85.1403  is  proposed  to  be 
amended  by  revising  paragraph 
(c)(l)(iii)(C)  and  adding  paragraph 
(c)(l)(iii)(D)  to  read  as  follows: 

185.1403    Partlculals  atandard  for  pre-1994 
modal  year  urtien  buses  affeclive  at  time  of 
engine  rabulld  or  engine  replacement 

(c)'  •  • 

(D*  •  * 

(iu)  •  *  • 

(C)  For  TLF  calculations  for  calendar 
year  1998,  post-rebuild  particiilate 
emission  levels  for  a  specific  engine 
model  shall  be  eoual  to  the  following: 

(1)  0.10  gA)hp-nr,  for  any  engine 
model  (other  than  those  indicated  in 
paragraph  (c)(l)(iii)(C)(4)  of  this  section) 
for  which  equipment  has  been  certified 
by  July  1, 1996  as  meeting  the  emission 
and  cost  requirements  of  paragraph 
(b)(1)  of  this  section  for  all  affected 
urban  bus  operators: 
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(2)  For  any  engine  model  fm  which  no 
equipment  has  been  certified  by  July  1 , 
1996  as  meeting  the  requirements  of 
paragraph  (b)(1)  of  this  section  for  all 
affected  urban  bus  operators,  but  for 
which  equipment  has  been  certified  by 
July  1, 1996  as  meeting  the  emission 
and  cost  requirements  of  paragraph 
(b)(2)  of  this  section  for  all  affected 
urban  bus  operators,  the  post-rebuild 
particulate  emission  level  shall  equal 
the  lowest  emission  level  (greater  than 
or  equal  to  0.10  g/bhp-hr)  certified  for 
any  such  equipment; 

{3]  For  any  engine  model  for  which  no 
equipment  has  been  certified  by  July  1, 
1996  as  meeting  the  requirements  of 
either  paragraph  (b)(1)  or  paragraph 
(b)(2)  of  this  secticHi,  the  post-rebuild 
particulate  emission  level  shall  equal 
the  pre-rebuild  particulate  level; 

(4)  For  any  engine  model  with  a  pre- 
rebuild  particulate  level  below  0.10  g/ 
bhp-hr,  the  post-rebuild  particulate 
emission  level  shall  equal  the  pre- 
rebuild  particulate  level;  and 

(5)  Notwithstanding  paragraph 
(c)(l)(iii)(C)(J)  of  this  section,  if  by  July 
1, 1996,  no  equipment  has  been  certified 
to  meet  the  emission  requirements  of 
paragraph  (b)(1)  or  paragraph  (b)(2)  of 
this  section  for  any  of  the  engine  models 
listed  in  the  table  at  paragraph 


(c)(l)(iii)(A)  of  this  section,  then  the 
post-rebuild  particulate  levels  shall  be 
the  pre-rebuild  particulate  levels 
specified  in  the  table  at  paragraph 
(c)(l)(iii)(A)  of  this  section. 

(D)  For  TLF  calculations  for  calendar 
year  1999  and  thereafter,  post-rebuild 
particulate  emission  levels  for  a  specific 
engine  model  shall  be  equal  to  the 
following: 

(1)  0.10  g/bhp-hr,  for  any  engine 
model  for  whidi  equipment  has  been 
certified  by  July  1, 1997  as  meeting  the 
emission  and  cost  requirements  of 
paragraph  (b)(1)  of  this  section  for  all 
affected  urban  bus  operators; 

{2)  For  any  engine  model  for  which  no 
equipment  has  been  certified  by  July  1, 
1997  as  meeting  the  requirements  of 
paragraph  (b)(1)  of  this  section  for  all 
affected  urban  bus  operators,  for  which 
equipment  has  been  certified  by  July  1 , 
1997  as  meeting  the  emission  and  cost 
requirements  of  paragraph  (b)(2)  of  this 
section  for  all  affected  urban  bus 
operators,  the  post-rebuild  particulate 
emission  level  shall  equal  the  lowest 
emission  level  (greater  than  or  equal  to 
0.10  g/bhp-hr)  certified  for  any  such 
equipment; 

13)  For  any  engine  model  for  which  no 
equipment  has  been  certified  by  July  1 , 
1997  as  meeting  the  emission  and  cost 


requirements  of  paragraph  (b)(1)  or 
paragraph  (b)(2)  of  this  section  for  all 
affected  \uban  bus  operators,  the  post- 
rebuild  particulate  emission  level  shall 
equal  the  pre-rebuild  particulate  level; 

(4)  For  any  engine  model  with  a  pre- 
rebuild  particulate  level  below  0.10  g/ 
bhp-hr,  the  post-rebuild  particulate 
emission  level  shall  equal  the  pre- 
rebuild  particulate  level; 

(5)  Notwithstanding  paragraph 
(c)(l)(iii)P)(3)  of  this  section,  if  by  July 
1, 1997,  no  equipment  has  been  certified 
for  any  of  the  engine  models  listed  in 
the  table  at  paragraph  (c)(l)(iii)(A)  of 
this  section,  then  the  post-rebuild 
particulate  levels  shall  be  as  indicated 
in  the  table  at  paragraph  (c)(l)(iii)(A)  of 
this  section;  and 

(6)  Notwithstanding  paragraph 
(c)(l)(iii)(D)(3)  of  this  section,  if  by  July 
1, 1997,  equipment  has  been  certified  to 
meet  the  emissions  requirements  of 
paragraph  (b)(1)  or  paragraph  (b)(2)  of 
this  section  for  any  of  the  engine  models 
listed  in  the  table  at  paragraph 
(c)(l)(iii)(A)  of  this  section,  but  no 
equipment  has  been  certified  by  July  1, 
1996  to  meet  the  life-cycle  cost 
requirements  of  paragraph  (b)(1)  or 
paragraph  (b)(2)  of  this  section,  then  the 
post-rebuild  particulate  levels  shall  be 
as  specified  in  the  following  table: 


Engine  model 

Model  year  sold 

Pre-rebuHd 
PM  level 
(9«)hp^r) 

Post-fBbuikj 
PM  level 
(9*hp^ 

DDC6V92TA  

1979-1987  

1988-1989  

0.50 
0.30 
0.30 
0.31 
0.25 
0.25 
0.07 
0.16 
0.50 
0.50 
0.50 
0.50 
0.50 
0.31 
0.30 
0.65 
0.56 
0.46 
0.25 
0.05 
0.10 

0.50 

1 

0.30 

0.30 

DDC  6V92TA  DDECI „ 

1986-1987  

0.30 

DDC  6V92TA  DDECII 

1988-1991  

0.25 

1992 

0.26 

1993  (no  trap) 

1993  (trap)  

025 
0.07 

DOC  Series  50 

1993 - 

1973-1987  

0.16 

DDC6V71N  

0.50 

1988-1989  

0.50 

DDC6V71T  .: 

1985-1986  

0.50 

DDC8V71N  

1973-1984  

1990 

0.50 

DDC6L71TA  _ 

0.59 

1988-1989  

0.31 

DDC  6L71TA  DDEC  

1990-1991  

0.30 

Cummins  L10 

198S-1987  

0.46 

1988-1989  

0.46 

1990-1991  

0.46 

Cummins  L10  EC  _ 

1902 

0.25 

1993  (trap)  

0.06 

AMefnatively-fueled  Engines  ~ «... 

Other  Enyiiies ~ ~ „ 

Pre-1994  

Pre-1988 

1988-1993  

0.10 

0.S0 

1 

'  Ceililicalion  level. 
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HLUNQ  COM  HM-M-^ 

40  CFR  Parts  86  and  80 

(FRL-664»<3] 

MN20eO-AQ7S 

Control  of  Air  Pollution;  Amandmanta 
to  Emiaalon  Raquiramanta  AppUcaMa 
to  Naw  Nonroad  Compraaalon-lgnltlon 
Englnaa  at  or  Above  37  Kllowatta: 
ProvMona  for  Rapiacamant 
Compiaaalon-lgnWon  Englnaa  and  the 
Uaa  of  On-Higtnway  Comprsaaion- 
IgnHion  Englnaa  In  Nonroad  Vahlciaa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rule 

(NPRM). 

SUMMARY:  This  NPRM  proposes  to 
amend  the  regulations  applicable  to 
compression-ignition  nonroad  engines 
at  or  above  37  kilowatts  (kW)  to  address 
two  disruptive  situations  that  have 
arisen  regarding  the  implementation  of 
regulations  applicable  to  these  nonroad 
engines.  No  air  quality  impact  is 
expected  from  these  amendments. 

This  NPRM  proposes  to  allow 
nonroad  vehicle  manufacturers  to  use 
certified  on-highway  engines  in  noiutiad 
vehicles  that  are  constructed  from  on- 
highway  vehicles  or  that  must  use 
public  roads  between  job  sites.  T^ew 
amendments  also  propose  to  allow 
engine  manufacturers  to  provide 
uncertified  replacement  engines  to 
repower  pre-regulation  nonroad 
equipment  when  that  equipment 
experiences  major  engine  lailure  and  a 
suitable  certified  engine  that  will  fit  in 
the  equipment  is  not  available. 

Because  the  rule  revision  is  not 
expected  to  receive  any  adverse 
comments,  the  revision  is  also  being 
issued  as  a  direct  final  rule  in  a  separate 
pari  of  this  Federal  Register 
0ATE8:  Public  comments  on  the 
amendments  proposed  herein  will  be 
accepted  until  December  12, 1996  or  30 
days  after  the  date  of  a  public  hearing 
if  one  is  held. 

The  Agency  will  hold  a  public 
hearing  regarding  these  proposed 


amendments  on  December  6, 1996  if  it 
receives  a  request  to  testify  at  a  hearing 
by  November  22. 1996.  The  Agency  will 
cancel  this  hearing  if  no  one  requests  to 
testify.  Members  of  the  public  should 
call  the  contact  person  indicated  below 
to  notify  EPA  of^their  interest  in 
testifying  at  the  heering.  Interested 
parties  may  call  the  contact  person  after 
November  22, 1996  to  determine 
whether  and  where  the  hearing  will  be 
held. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate) 
for  EPA  consideration  by  addressing 
them  as  follows:  EPA  Air  Docket  (LE- 
131),  Attention:  Docket  Number  A-96- 
37,  room  M-1500,  401  M  Street,  S.W., 
Washington.  D.C.  20460.  Please  contact 
the  individual  listed  below  before 
submitting  comments. 

Materials  relevant  to  this  rulemaking 
are  contained  in  the  docket  listed  above 
and  may  be  reviewed  at  that  location 
from  8:00  am  until  5:30  pm  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  EPA  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT:  John 

Guy,  Office  of  Mobile  Sources,  Engine 
Programs  and  Compliance  Division 
(6403J),  401  M  Street  S.W..  Washington, 
D.C.  20460.  202-233-9276. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  p>otentially  regulated  by  this 
action  are  those  which  manufacture  and 
use  compression  ignition  engines  of  37 
kW  or  greater.  Regulated  categories  and 
entities  include: 


Category 

Examples  of  regulated  entiSes 

Industry  .... 

Manufacturers    and    users    of 
compression  ignition  engines 
of  37  kW  or  greater. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 


facility  is  regulated  by  this  Sction,  you 
should  carefully  examine  the  criteria 
contained  in  §  89.1  of  title  40  of  the 
Code  of  Fedovl  Regulations,  as 
modified  by  today's  action.  If  you  have 
ouestions  regarding  the  applicability  of 
tnis  action  to  a  particular  entity,  craisult 
one  of  the  persons  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

If  no  adverse  comments  are  timely 
received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  a  separate  part  of  this  Federal 
Register  will  automatically  go  into  effect 
on  the  date  specified  in  that  rule.  If 
adverse  comments  are  timely  received 
on  the  direct  final  rule,  the  rule  will  be 
withdrawn  and  all  public  comment 
received  on  it  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  Because  the  Agency  will 
not  institute  a  second  comment  period 
on  this  proposed  rule,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  supplemental  information, 
the  detailed  rationale,  and  the  rule 
revisions,  see  the  information  provided 
in  the  direct  final  rule  in  a  separate  part 
of  this  Federal  Register. 

List  of  Subiects 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  89 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Imports,  Labeling,  Motor  vehicle 
pollution,  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

Dated:  October  28, 1996. 
Carol  M.  Bnnvner, 
Administrator. 

(PR  Doc.  96-28544  Filed  11-8-96;  8:45  am] 
aaxjNOooot: 
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TTw  section  of  the  FEDERAL  REGISTER 
oonteins  documents  ottier  than  rules  or 
proposed  nies  Itiat  are  applicable  to  the 
put>ic.  Notices  of  hearings  and  investigations, 
oommiltee  meetings,  agency  decisions  and 
niings,  delegetions  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functiorts  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deadman  Creek  Timber  Sales,  Cohrllle 
National  Forest,  Ferry  County,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  harvest 
and  regenerate  timber  for  twenty  million 
board  feet  on  one  or  more  timber  sales 
and  to  construct  and  reconstruct  roads 
in  the  Deadman  Creek  area.  The 
Proposed  Action  will  be  in  compliance 
with  the  1988  Colville  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan)  as  amended,  which 
provides  the  overall  guidance  for 
management  of  this  area.  The  Proposed 
Action  is  within  portions  of  the 
Deadman  Creek  watershed  on  the  Kettle 
Falls  Ranger  District  and  scheduled  for 
implementation  in  fiscal  year  1999.  The 
Colville  National  Forest  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  The  agency  will  give 
notice  of  the  full  envircHmiaital  analysis 
and  decision  making  process  so 
interested  and  affected  people  may  be 
able  to  participate  and  contribute  in  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  December  15, 1996. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Meredith  Webster,  District 
Ranger,  255  West  11th,  Kettle  Falls, 
Washington  99141. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  Proposed  Action 
and  EIS  should  be  directed  to  Meredith 
Webster.  District  Ranger  or  to  Mike 
Porter.  Planner.  255  West  11th.  Kettle 
Falls,  Washington  99141  (phone:  509- 
738-6111). 


SUPPLEMENTARY  INFORMATION:  The 
Proposed  Action  includes  harvesting 
timber  and  constructing  roads  through 
one  or  more  timber  sales. 

The  timber  sales  would  be  located 
approximately  seven  miles  north  of 
Washington  State  Highway  20  and  nine 
miles  west  of  Washington  State 
Highway  395.  The  proposed  sales  would 
harvest  approximately  twenty  million 
board  feet  on  about  4000  acres  through 
commercial  thinning,  individual  tree 
selection,  partial  overstory  removal  and 
shelterwood  harvest  methods.  Twenty- 
eight  (28)  miles  of  new  road  would  be 
constructed. 

The  Deadman  Creek  timber  sales  are 
proposed  within  the  Deadman  Creek 
watershed  on  the  Kettle  Falls  Ranger 
District.  This  analysis  will  evaluate  a 
range  of  alternatives  for  implementation 
of  the  timber  sales.  The  area  being 
analjrzed  is  approximately  40.800  acres. 
The  Proposed  Action  includes  portions 
of  the  Twin  Sister  Inventoried  Roadless 
Area  and  the  Hoodoo  Inv«itoried 
Roadless  Area  which  were  conadered 
but  not  selected  for  Wilderness 
designation. 

The  Draft  EIS  will  be  tiered  to  the 
Forest  Plan.  The  Forest  Plan's 
Management  Area  direction  for  this 
analysis  area  is  approximately  51 
percent  Wood/Forage  Emphasis 
(Management  Area  7).  10  percent  Semi- 
Primitive  Non-Motorized  Recreation 
(Management  Area  11).  8  percent 
Scenic/Timber  (Management  Area  5). 
and  lesser  amounts  of  Winter  Range 
(Management  Area  8),  Semi-Primitive 
Motorized  Recreation  (Management 
Area  10).  Old  Growth  Dependent 
Species  Habitat  (Management  Area  1), 
Recreation  (Management  Area  3A),  and 
ScenicA/Vinter  Range  (Management  Area 
6).  There  is  also  11  percent  in  other 
ownership  within  the  analysis  area. 

No  harvest  and  no  road  construction 
will  be  proposed  within  the  Semi- 
Primitive  Motorized  Recreation  areas  or 
the  Semi-Primitive,  Non-Motorized 
Recreation  areas.  The  other  ownership 
areas  are  included  only  for  analysis  of 
effects. 

Preliminary  issues  identified  include: 

1.  Timber  harvest  and  road 
construction  within  Forest  Plan 
Inventoried  Roadless  areas  and  other 
unroaded  areas  greater  than  1000  acres; 

2.  Creation  of  Ljmx  foraging  habitat 
may  conflict  with  Historic  Range  of 
Variability  direction  found  in  Eastside 
Screens  Forest  Plan  amendment; 


3.  Forest  Health  is  a  concern  due  to 
overstocked  conditions  which  increase 
the  possibility  of  insect  and  disease 
problems; 

4.  The  projects  must  be  compatible 
with  existing  recreational  uses;  and 

5.  State  Water  Quality  Standards  must 
be  met  in  Deadman  Creek,  as  well  as 
other  waters  in  and  downstream  from 
the  planning  area. 

A  range  of  ahernatives  will  be 
considered,  including  a  no-action 
alternative.  Based  on  issues  identified  to 
date,  alternatives  to  be  considered 
include:  (1)  the  number,  sizes,  and 
locations  of  areas  considered  for 
treatment;  (2)  the  amount  of  road 
constructed  for  access;  (3)  the  type  of 
harvest  and  post-harvest  treatments 
prescribed;  and  (4)  the  number,  types, 
and  locations  of  other  integrated 
resource  projects. 

Initial  scoping  began  in  May,  1996. 
The  scoping  process  will  include  the 
following:  identify  and  clarify  issues; 
identify  key  issues  to  be  analyzed  in 
depth;  explore  alternatives  based  on 
themes  wnich  will  be  derived  from 
issues  recognized  during  scoping 
activities;  and  identify  potential 
environmental  effects  of  the  Proposed 
Action  and  alternatives. 

An  informal  public  meeting  is 
planned  to  be  held  at  the  Kettle  Falls 
Ranger  District  office  during  November, 
1996.  llie  date,  time,  and  location  of 
this  meeting  will  be  annoimced  at  a 
later  date.  "Hie  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  other  agencies,  organizations, 
Indian  Tribes,  and  individuals  who  may 
be  interested  in  or  affected  by  the 
Proposed  Action.  This  input  will  be 
used  in  preparation  of  the  draft  EIS. 
Your  comments  are  appreciated 
throughout  the  analysis  process. 

The  draft  EIS  is  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  by 
April,  1997.  At  that  time,  copies  of  the 
draft  EIS  will  be  distributed  to 
interested  and  affected  agencies, 
organizations,  Indian  Tribes,  and 
members  of  the  public  for  their  review 
and  comment.  The  EPA  will  publish  a 
Notice  of  Availability  of  the  draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  EPA  notice  appears  in 
the  Federal  Register  .  It  is  important 
that  those  interested  in  the  management 
of  the  Colville  National  Forest 
participate  at  that  time. 
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The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  enviroomental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nudear  Power  Corp.  v. 
NRDC.  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model,  803 
f.  2d  1016,  1022  (9th  Qr,  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
Proposed  Action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  ob|ections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
8{>ecific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
available  by  September,  1997.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  The  responsible  official  is 
Colville  National  Forest  Su{>ervisor, 
Edward  L.  Schultz.  The  responsible 
official  will  decide  which,  if  any.  of  the 
alternatives  will  be  implemented.  The 
decision  and  the  rationale  for  the 
decision  will  be  documented  in  the 
Record  of  Decision,  which  will  be 
subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  Part  215). 

Dated:  October  25. 1996. 
Edward  L.  Schultx. 

Forest  Supervisor 

|FR  Doc  96-28895  Filed  11-8-96:  8:45  am) 
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Natural  Raaourcaa  Conaarvatton 
Sarvica 

Eclalo  Ciaak  Walarahad.  DaWKt, 
Quadahipa,  Kamaa,  and  WUaon 
Countiaa,  Taxaa  Floodaralar  Ratardlng 
StructuraNo.  7 

AOENCY:  Natural  Resources 
Conservation  Service.  USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUKMARY:  Purauant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Ecleto  Creek  Watwshed.  Floodwater 
Retarding  Structure  No.  7,  Karnes 
County,  Texas. 

FOR  FURTHER  MF0RMAT10N  OONTACT: 
Harry  W.  Oneth.  State  Conservationist, 
Natural  Resources  Conservation  Service. 
101  South  Main.  Temple.  Texas  76501- 
7682.  Telephone  (817)  774-1214. 
aUPn^MENTARV  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  will  reduce  flooding  and 
improve  surface  water  quality  in  and 
below  Floodwater  Retaiding  Structure 
No.  7.  The  recommended  actions 
included  in  the  original  work  plan 
proposed  installing  11  floodwater 
retaiding  structures,  as  well  as  land 
treatment  measures.  An  environmental 
assessment  was  completed  on  five  of  the 
floodwater  retarding  structures  in  July 
of  1991.  Four  of  the  five  floodwater 
retarding  structures  assessed  at  that  time 
have  been  constructed.  This  particular 
environmental  assessment  addresses  the 
installation  of  an  additional  site, 
Floodwater  Retarding  Structure  No.  7. 

Installation  of  this  site,  including 
dam,  emergency  spillway,  and  sedLnent 
pool,  will  require  99.0  acres.  The  dam 
and  emergency  spillway  will  be  planted 
to  grasses  that  have  wildlife  values.  The 
dam  and  emergency  spillway  will  be 
fenced  to  control  livestock,  therefore 
greatly  benefiting  ground  nesting  birds. 
This  structure  will  not  impact  any 


prime  fiumland.  Downstream  flooding 
of  wildlife  habitat  will  be  reduced. 

Floodwater  Retarding  Structure  No.  7 
will  create  about  43  acres  of  aquatic 
habitat,  as  well  as  creating  a  fisheries 
resource  where  none  exists.  Woody 
vegetation  will  be  removed  fiom  about 
4  acres  of  riparian  habitat  The  original 
work  plan  provided  for  financial  and 
technical  assistance  for  the  installation 
of  tills  site.  This  environmental 
assessment  will  complete  the  necessary 
requirements  for  Site  7.  Federal 
assistance  will  be  provided  under 
authority  of  Public  Law  83-566.  83rd 
Congress.  68  Stat.  666.  as  amended  (16 
U.S.Q  1001-1008).  Total  project  costs 
for  Floodwater  Retarding  Structure  No. 
7  are  $931,200,  of  which  $765,400  will 
be  paid  from  Public  Law  83-566  funds 
and  $165,800  bom  local  funds. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  imtil  30  days  after  the  date  of  this 
publication  in  the  Fadaral  Kagistar. 

Dated  October  31. 1996. 

Deputy  State  Conservatiomst 
(FR  Doc  96-28861  Filed  11-6-96;  8:45  am] 
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Rural  Talaphona  Bank 

Dalanninatton  of  tha  1996  Fiaeal  Yaar 
Intaraat  Rataa  on  Rural  Talaphona 
BankLoana 

agency:  Rural  Telephone  Bank.  USDA. 
ACTION:  Notice  of  1996  fiscal  year 
interest  rates  determination. 

summary:  In  accordance  with  7  CFR 
1610.10.  the  Rural  Telephone  Bank 
fiscal  year  1996  cost  of  money  rates 
have  been  established  as  follows:  6.05% 
and  6.42%  for  advances  from  the 
liquidating  account  and  financing 
account,  respectively  (fiscal  year  is  the 
period  beginning  October  1  and  ending 
September  30). 

Except  for  loans  approved  bom 
October  1, 1987,  through  December  21, 
1987  where  borrowers  elected  to  remain 
at  interest  rates  set  at  loan  approval,  all 
loan  advances  made  during  fiscal  year 
1996  under  bank  loans  approved  in 
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fiscal  years  1988  thsough  1991  shall 
bear  interest  at  the  rate  of  6.05%  (the 
liquidating  account  rate).  All  loan 
advances  made  during  fiscal  year  1996 
under  bank  loans  approved  during  or 
after  fiscal  year  1992  shall  bear  interest 
at  the  rate  of  6.42%  (the  financing 
account  rate). 

The  calculation  of  the  Bank's  cost  of 
money  rates  for  fiscal  year  1996  for  the 
liquidating  account  and  the  financing 
account  are  provided  in  Tables  la  and 
lb.  Since  the  calculated  rates  are  greater 
than  the  minimum  rate  (5.00%)  allowed 
under  7  U.S.C.  §  948(b)(3)(A),  the  cost  of 
money  rates  for  the  liquidating  account 
and  fijiancing  account  are  set  at  6.05% 
and  6.42%,  respectively.  The 
methodology  required  to  calculate  the 
cost  of  money  rates  is  established  in  7 
CFR  1610.10(c). 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  L.  Eddy,  Deputy  Assistant 
Governor,  Rural  Telephone  Bank,  room 
4056,  South  Building,  U.S.  Department 
of  Agriculture.  Washington  DC  20250, 
telephone  number  (202)  720-9556. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Credit  Reform  Act  of  1990 
("Credit  Reform")  (2  U.S.C.  661a,  et 
seq.)  implemented  a  system  to  reform 
the  budgetary  accounting  and 
management  of  Federal  credit  programs. 
Bank  loans  approved  on  or  after  October 
1, 1991,  are  accounted  for  in  a  different 
manner  than  Bank  loans  approved  prior 
to  fiscal  year  1992.  As  a  rMult,  the  Bank 
must  calculate  two  cost  of  money  rates: . 
(1)  the  cost  of  money  rate  for  advances 
made  from  the  liquidating  account 
(advances  made  during  fiscal  year  1996 
on  loans  approved  prior  to  fiscal  year 
1992)  and  (2)  the  cost  of  money  rate  for 
advances  made  during  fiscal  year  1996 
on  loans  approved  on  or  after  October 
1, 1991  (odierwise  referred  to  as  loans 
bom  the  financing  account). 

The  cost  of  money  rate  methodology 
is  the  same  for  both  accounts.  It 
develops  a  weighted  average  rate  for  the 
Bank's  cost  of  money  considering  total 
fiscal  year  loan  advances;  the  excess  of 
fiscal  year  loan  advances  over  amounts 


received  in  the  fiscal  year  frt>m  the 
issuance  of  Class  A,  B,  and  C  stocks, 
debentures  and  other  obligations:  and 
the  costs  to  the  Bank  of  obtaining  funds 
fit>m  these  sources. 

Sources  and  Costs  of  Funds — 
Liquidating  Account 

During  fiscal  year  1996,  the  Bank  was 
authorized  to  pay  the  foUovtring 
dividends:  the  dividend  on  Class  A 
stock  was  2.00%  as  established  in 
amended  section  406(c)  of  the  Rural 
Electrification  Act;  no  dividends  were 
payable  on  Class  B  stock  as  specified  in 
7  CFR  1610.10(c);  and  the  dividend  on 
Class  C  stock  was  established  by  the 
Bank  at  7.5%. 

In  accordance  with  Section  406(a)  of 
the  RE  Act,  the  Bank  did  not  issue  Class 
A  stock  in  fiscal  year  1996.  Total 
advances  for  the  purchase  of  Class  B 
stock  and  cash  purchases  for  Class  B 
stock  were  $1,026,869.  Rescissions  of 
loan  funds  advanced  for  Class  B  stock 
amounted  to  $254,735.  Thus,  the 
amount  received  by  the  Bank  from  the 
issuance  of  Qass  B  stock,  per  7  CFR 
1610.10(c).  was  $772,134  ($1,026,869- 
254,735).  The  total  amount  received  by 
the  Bank  in  fiscal  year  1996  fitim  the 
issuance  of  Class  C  stock  was  $23,317. 

The  Bank  did  not  issue  debentures  or 
any  other  obligations  related  to  the 
liquidating  account  in  fiscal  year  1996. 
ConsequenUy,  no  cost  was  incurred 
related  to  the  issuance  of  debentures 
subject  to  7  U.S.C.  948(b)(3)(D). 

Tne  excess  of  fiscal  year  1996  loan 
advances  from  the  liquidating  account 
over  amounts  received  from  issuance  of 
stocks,  debentures,  and  other 
obligations  amounted  to  $30,169,736. 
The  cost  associated  with  this  excess  is 
the  historical  cost  of  money  rate  as 
defined  in  7  U.S.C.  948(bM3)P)(v).  The 
calculation  of  the  Bank's  historical  cost 
of  money  rate  for  advances  bom  the 
liquidating  accotmt  is  provided  in  Table 
2a.  The  methodology  required  to 
perform  this  calculation  is  described  in 
7  CFR  1610.10(c).  The  cost  for  money 
rates  for  fiscal  years  1974  through  1987 
are  defined  in  section  408(b)  of  the  RE 


Act,  as  amended  by  Pub.  L.  100-203, 
and  are  listed  in  7  CFR  1610.10(c)  and 
Table  2a  herein. 

Sonroes  and  Costs  of  Fnnds — Financing 
Acoonnt 

During  fiscal  year  1996,  the  Bank  was 
authorized  to  pay  the  following 
dividends:  the  dividend  on  Class  A 
stock  was  2.00%  as  established  in 
amended  section  406(c)  of  the  Rural 
Electrification  Act;  no  dividends  were 
payable  on  Class  B  stock  as  specified  in 
7  CFR  1610.10(c);  and  the  dividend  on 
Qass  C  stock  was  established  by  the 
Bank  at  7.5%. 

In  accordance  with  Section  406(a)  of 
the  RE  Act,  the  Bank  did  not  issue  Class 
A  stock  in  fiscal  year  1996.  Total 
advances  for  the  purchase  of  Class  B 
stock  and  cash  purchases  for  Qass  B 
stock  were  $2,142,725.  Since  there  were 
no  rescissions  of  loan  funds  advanced 
for  Class  B  stock,  the  amount  received 
by  the  Bank  from  the  issuance  of  Class 
B  stock,  per  7  CFR  1610.10(c),  was 
$2,142,725.  No  amoimts  were  received 
in  fiscal  year  1996  from  the  issuance  of 
Class  C  stock  associated  with  the 
financing  accoimt. 

During  fiscal  year  1996,  issuance  of 
debentures  or  any  other  obligations 
related  to  the  financing  account  were 
$37,480,232  at  an  interest  rate  of  6.77%. 

The  excess  of  fiscal  year  1996  loan 
advances  from  the  financing  account 
over  amounts  received  from  issuance  of 
stocks,  debentures,  and  other 
obligations  amoimted  to  $4,913,664. 
The  cost  associated  with  this  excess  is 
the  historical  cost  of  money  rate  as 
defined  in  7  U.S.C.  §  948(b)(3)(D)(v). 
The  calculation  of  the  Bank's  historical 
cost  of  money  rate  for  advances  from  the 
financing  account  is  provided  in  Table 
2b.  The  methodology  required  to 
pwform  this  calculation  is  descritied  in 
7  CFR  1610.10(c). 

Dated:  November  4, 1996. 
Wally  Beyer, 
Governor,  Rural  Telephone  Bank. 

MUMQ  OOOK  M10-1»-P 
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Source  of 
Bank  Funds 


Pn  996  Issuance 
of  Class  A  Stock 

FY  1996  Issuance 
of  Class  B  Stock 

FY  1996  Issuance 
of  Class  C  Stock 

FY  1996  Issuance 
of  Debentures  and 
Other  Ob«galk)ns 

Excess  of  Total 
Advances  Over 
FY  1996  Issuance 

Total  FY  1996  Advancee 


TABLE  la  -  UQUIOATINQ  ACCOUNT 
RURAL  TELEPHONE  BANK 
COST  OF  MONEY  RATE 


AnfKMjnt 


Cost 
Rale 


AmountX 
Coat  Rate 


$0 

$772,134 

$23,317 

$0 

$30,169,736 
$30,965,187 


^00% 


0.00H 


7.50H 


$0 


$0 


$1,749 


—  $0 

6.20%  $1.870524 

CALCUI-ATED  COST  OF  MONEY  RATE 
MIMMUM  COST  RATE  ALLOWABLE 


(Amount  X  Rate) 
/Advances 


0.0000% 


0.0000% 


0.0066% 


0.0000% 


6.0407% 


6.05% 


S.00% 


Source  of 
Bw*  Funds 


FY  1996  Issuance 
of  Class  A  Stock 

FY  1996  Issuance 
of  Class  B  Stock 

FY  1996  Issuance 
of  Oass  C  Stock  . 


FY  1996  Issuance 
of  Debentures  arxJ 
Other  Obligations: 


Excees  of  Total 
Advances  C^er 
I996lssuartces 

Total  FY  1996  Advances 


TABLE  lb  -  FINANCING  ACCOUNT 

RURAL  TELEPHONE  BANK 

COST  OF  MONEY  RATE 


Cost 


Amount 


AmoufN  X 
Coat  Rale 


(AmountXRaM) 


$0 

$2,142,725 

$0 

$37,480,232 

$4,913,664 
$44,536,621 


Z00% 


0.00% 


7.50% 


6w77% 


$0 


$0 


$0 


$2^7,412 


&57%  $322,828 

CALCULATB)  COST  OF  MONEY  RATE 


0.0000% 


aoooo% 


0.0000% 


5.6874% 


0.7249% 


6.42% 


MIMMUM  COST  RATE  ALLOWABLE 


5.00% 
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TABLE  2a 
RURAL  TELEPHONE  BANK 
HISTORICAL  COST  OF  MONEY 
UQUIDATING  ACCOUNT 


Bank 

(AdvancasX 

Fiscal 

Cost  of 

Bank  Loan 

AdvancesX 

CoatRaM)/ 

Yew 

Money 

5.01% 

Advances 

Cost  Rate 

Total  Advances 

1974 

$111,022,574 

$5,562,231 

0.244% 

1975 

5.85% 

$130,663,197 

$7,643,797 

0.335% 

1976 

5.33% 

$99,915,066 

$5,325,473 

0.233% 

1977 

5.00% 

$80,907,425 

$4,045,371 

0.177% 

1978 

5.87% 

$142,297,190 

$8,352,845 

0.366% 

1979 

5.93% 

$130,540,067 

$7,741,026 

0.339% 

1980 

8.10% 

$199,944,235 

$16,195,483 

0.709% 

1981 

9.46% 

$148,599,372 

$14,057,501 

0.616% 

1982 

8.39% 

$112,232,127 

$9,416,275 

0.412% 

1983 

D*99% 

$93,402,836 

$6,528,858 

0.286% 

1984 

6.55% 

$90,450,549 

$5,924,511 

0.259% 

1935 

5.00% 

$72,583,394 

$3,629,170 

0.1S9% 

1986 

5.00% 

$71,852,383 

$3,592,619 

0.157% 

1987 

5.00% 

$51,974,938 

$2,598,747 

0.114% 

1988 

5.00% 

$119,488,367 

$5,974,418 

0.262% 

1989 

5.00% 

$97,046,947 

$4,852,347 

0.212% 

1990 

5.00% 

$107,694,991 

$5,384,750 

0.236% 

1991 

5.43% 

$163,143,075 

$8,858,669 

0.388% 

1992 

6.14% 

$84,940,822 

$5,215,366 

0.228% 

1993 

6.05% 

$84,605,366 

$5,118,625 

0.224% 

1994 

6.15% 

$54,530,897 

$3,353,650 

0.147% 

1995 

6.04% 

$35,967,133 

$2,172,415 

0.095% 

TOTAL  ADVANCES 

$2,283,802,951 

COST  OF  MCmEY  RATE 

6.20% 

TABLE  2b 
RURAL  TELEPHONE  BANK 
HISTORICAL  COST  OF  MONEY 
RNANCING  ACCOUNT 


Fiscal 
Year 

Bank 
Cost  of 
Money 

7.38% 
6.35% 
6.40% 
6.88% 

L  ADVANCES 

Bank  Loan 
Advwtees 

AdvancesX 
Cost  Rate 

(AdvancesX 

CostRat^/ 

Total  Advwices 

1992 
1993 
1994 
1995 

TOTA 

$4,056,250 
$23,839,200 
$56,838,902 
$37.161317 

$121,895,869 

$299,351 
$1,513,789 
$3,637,690 
$2,556,712 

COST  OF  MONEY  RATE 

0.246% 
1.242% 
2.984% 
2.097% 

6.57% 

(FR  Doc.  96-28856  Filed  11-8-96;  8:45  am] 

BIUMQ  CODE  3410-1S-C 


511034 


Federal  Ragater  /  Vol.  61.  No.  219  /  Tuesday.  November  12,  1996  /  Notices 


ARCTIC  RESEARCH  COMM88ION 


Novnnber  4. 1996. 

Notice  is  hereby  given  that  the  U.S. 
Arctic  Research  Commission  will  hold 
its  45th  Meeting  from  9:00  AM  to  5:00 
PM  on  Monday  and  Tuesday.  2  and  3 
December  at  the  American  Geophysical 
Union,  2000  Florida  Avenue.  NW, 
Washington,  DC.  Agenda  items  include: 

(1)  Call  to  order  and  approval  of  the 

Agenda 

(2)  Approval  of  the  minutes  of  the  44th 

Meeting 

(3)  Reports  of  Congressional  Liaisons 

(4)  Agency  Reports 

(5)  State  of  Alaska  Report 

(6)  University  of  Alaska  Report 

(7)  ARCUS  Report 

(8)  Polar  Information  Working  Group 

(9)  NASA  Arctic  Programs  Review 

(10)  Strategic  Planning 

(11)  Goals  and  Priorities  Report 

The  Monday  business  meeting  will  be 
followed  by  an  Executive  Session. 

Any  person  planning  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters 
must  inform  the  Commission  in  advance 
of  those  needs. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Dr.  Garrett  W.  Brass,  Executive  Director, 

Arctic  Research  Commission,  703-525- 

0111  or  TDD  703-306-0090. 

Garrett  W.  Bran, 

Executive  Director. 

|FR  Doc.  96-28860  Filed  1 1-«-96:  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notica  of  Public  Meeting 
of  ttie  Wisconsin  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wisconsin  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  6:00  p.m.  on  Thursday, 
November  21,  1996,  at  the  Regency 
Suites,  333  Main  Street.  Green  Bay, 
Wisconsin  54301.  The  purpose  of  the 
meeting  is  to  gather  information  on 
discrimination  against  the  Hmong  in 
Green  Bay,  Wisconsin. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Geraldine 
McFadden.  414-238-0930,  or  Constance 
Davis,  Director  of  the  Midwestern 
Regional  Office.  312-353-8311  (TDD 


312-353-6362).  Hearing-impaired 
persons  who  will  attsnid  the  meeting 
and  require  the  services  of  s  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  31. 
1996. 

Carol-LM  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc  96-28838  Filed  11-8-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
[Docket  No.  961030305-6305-01] 
RIN0607-XX20 

Annual  Survey  of  Communication 
Services 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  Title  13, 
United  Stales  Code,  Sections  182,  224, 
and  225. 1  have  determined  that  1996 
operating  revenue  and  expenses  are 
needed  for  the  telephone,  radio  and 
television  broadcasting,  cable  and  pay 
television,  and  other  communication 
services,  industries  (o  provide  a  sound 
statistical  basis  for  me  formation  of 
pohcy  by  various  governmental 
agencies,  and  that  these  data  also  apply 
to  a  variety  of  public  and  business 
needs.  These  data  are  not  publicly 
available  from  nongovernment  or  other 
governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Zabelsky,  Chief,  Current 
Services  Branch,  Services  Division,  on 
(301)457-2766. 

SUPPt.EMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  communication 
services  for  the  period  between 
economic  censuses.  The  next  economic 
census  is  in  1997.  This  survey  will  yield 
1996  and  1995  estimates  for  the 
aforementioned  industries.  The  data 
collected  in  this  survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 


The  Biueau  of  the  Census  needs 
reports  only  from  a  limited  sample  of 
communication  firms  in  the  United 
States.  The  probability  of  a  firm's 
selection  is  based  on  revenue  size 
(estimated  from  payroll).  The  sample 
will  provide,  witn  measurable' 
reliability,  national  level  statistics  on 
operating  revenue  and  expenses  for 
these  industries.  We  will  mail  report 
forms  to  the  firms  covered  by  this 
survey  and  require  their  submission 
within  thirty  days  after  receipt. 

This  siuvey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0607-0706  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
104-13.  We  will  provide  copies  of  the 
forms  upon  written  request  to  the 
Director,  Bureau  of  the  Census. 
Washington,  D.C.  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  the  Annual  Survey  of 
Communication  Services  be  conducted 
for  the  purpose  of  collecting  these  data. 

Dated:  November  1. 1996. 
Martha  Famsworth  Riche, 
Director,  Bureau  of  the  Census. 
IFR  Doc.  96-28918  Filed  11-8-96;  3:45  amj 

BIUMQ  COOE  3S10-07-P 


[Docket  No.  961030304-6304-01] 

RIN  0607-XX19 

Service  Annual  Survey 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  Title  13, 
United  States  Code,  Sections  182,  224, 
and  225, 1  have  determined  that  1996 
data  on  receipts  and  revenue  for 
selected  service  industries  are  needed  to 
provide  a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies  and  that  these 
data  also  apply  to  a  variety  of  public 
and  business  needs.  Selected  service 
industries  include  personal,  business, 
automotive,  repair,  amusement,  health, 
social,  and  other  professional  service 
industries.  These  data  are  not  publicly 
available  imm  nongovernment  or  other 
governmental  sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Zabelsky.  Chief,  Current 
Services  Branch.  Services  Division  on 
(301)  457-2766. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
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siuveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  selected  service 
industries  for  the  period  between 
economic  censuses.  The  next  economic 
census  is  in  1997.  This  survey  will  yield 
1996  and  1995  estimates  for  the 
aforementioned  industries.  The  data 
collected  in  this  survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

llie  Bureau  of  the  Census  needs 
reports  only  from  a  limited  sample  of 
service  firms  in  the  United  States.  The 
probability  of  a  firm's  selection  is  based 
on  receipts  or  revenue  size  (estimated 
from  payroll).  The  sample  will  provide, 
with  measurable  reliability,  national 
level  statistics  on  receipts  of  taxable 
firms  and  revenue  of  firms  and 
organizations  exempt  from  Federal 
income  taxes.  We  will  mail  report  forms 
to  the  firms  covered  by  this  survey  and 
require  their  submission  within  thirty 
days  after  receipt. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  OMB  approval  control 
number  0607-0422  in  accordance  with 
the  Paperwork  Reduction  Act.  Public 
Law  104-13.  We  will  provide  copies  of 
the  forms  upon  written  request  to  the 
Director,  Bureau  of  the  Census, 
Washington,  D.C.  20233. 

Based  upon  the  foregoing.  I  have 
directed  tbat  the  Service  Annual  Survey 
be  conducted  for  the  purpose  of 
collecting  these  data. 

Dated:  November  1, 1996. 
Martha  Famsworth  Riche, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  96-28919  Filed  11-8-96;  8:45  am] 

BUJNQ  OOOC  3B10-07-P 


[Docket  No.  961030303-8303-01] 
RIN0«07-^(X18 

TransponafUon  Annual  Survey 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  Titie  13. 
United  States  Code,  Sections  182,  224, 
and  225, 1  have  determined  that  1996 
operating  revenue  and  expenses  are 
needed  for  tbe  for-hire  trucking,  and 
public  warehousing  industries  to 
provide  a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies,  and  that  these 
data  also  apply  to  a  variety  of  public 


and  business  needs.  These  data  are  not 
publicly  available  bom  nongovernment 
or  other  governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Zabelsky,  Chief,  Current 
Services  Branch.  Services  Division,  on 
(301) 457-2766. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code.  This  siuvey  will  provide 
continuing  and  timely  national 
statistical  data  on  trucking  and 
warehousing  services  for  the  period 
between  economic  censuses.  The  next 
economic  census  is  in  1997.  This  survey 
will  yield  1996  and  1995  estimates  for 
the  aforementioned  industries.  The  data 
collected  in  this  survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

The  Bureau  of  the  Census  needs 
reports  only  from  a  limited  sample  of 
trucking  and  warehousing  firms  in  the 
United  States.  The  probability  of  a 
firm's  selection  in  this  sample  is  based 
on  revenue  size  (estimated  from 
pajrroll).  The  sample  will  provide,  with 
measurable  reliability,  national  level 
statistics  on  operating  revenue  and 
expenses  for  these  industries.  We  will 
mail  report  forms  to  the  firms  covered 
by  this  siirvey  and  require  their 
submission  within  thirty  days  after 
receipt. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  munber 
0607-0798  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
104-13.  We  will  provide  copies  of  the 
forms  upon  written  request  to  the 
Director,  Buireau  of  the  Census, 
Washington,  D.C.  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  the  Transportation  Annual 
Survey  be  conducted  for  the  purpose  of 
collecting  these  data. 

Dated:  November  1, 1996. 
Martha  Fommrortfa  Riche, 
Director,  Bureau  of  the  Census. 
[FR  Doc  96-28920  Filed  11-8-96;  8:45  am] 
BNJJNQ  COOE  3810-07-r 


Bureau  of  Export  Administration 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee;  Notice 
of  Partiaily  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  December  3, 
1996. 9:00  a.m..  in  the  Herbert  C. 


Hoover  Building.  Room  1617M(2),  14th 
Street  between  Constitution  ft 
Pmmsylvania  Avenues,  N.W., 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

General  Session 

1.  Opening  remarics  by  the  Chairman 
and  introductions. 

2.  Presentation  of  public  pap>ers  or 
comments. 

3.  Discussion  on  Office  of  Exporter 
Services  outreach  program. 

4.  Update  on  status  of  Wasseiiaar 
Arrangement  implementation. 

5.  Update  on  status  of  commercial 
satellite  and  "hot  section"  technology 
regulations. 

Qosed  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  you  forward 
your  public  presentation  materials  two 
weeks  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  TAC  Unit/OAS/EA.  Room 
3886C,  Biu«au  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Coxmsel, 
formally  determined  on  December  22, 
1994,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public 

A  copy  ofthe  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
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Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  further  information  or  copies  of 
the  minutes  call  (202)  482-2583. 

Datsd:  November  6. 1996. 
Lee  Ana  Carpenter, 

Dinctor.  Technical  Advisory  Conunittae  Unit. 
(FR  Doc.  96-28881  Filed  ll-«-96;  8:45  am] 
MJJNO  COM  St1«-0T-M 


Signed  at  Washington,  DC.  this  24th  day  of 
October  1996. 


Foreign-Trade  Zonee  Board 

[Order  No.  861] 

Grant  of  Authortty;  Establiahment  of  a 
Foreign-Trade  Zone,  SL  Lucie  County, 
Florida 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18^1934,  as 
amended  (19  U.S.C  81a-81u),  the  Foreign- 
Trade  2^nes  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  "To 
provi  le  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Central  Florida  Foreign- 
Trade  Zone.  Inc  (the  Grantee),  a  Florida 
not-for-proHt  corporation,  has  made 
application  to  the  Board  (FTZ  Docket 
49-95.  60  FR  47148,  9/11/95), 
requesting  the  establishment  of  a 
foreign-trade  zone  at  sites  in  St.  Lucie 
County,  Florida,  within  the  limits  of  the 
Fort  Pierce  U.S.  Customs  Station;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register,  and  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  218.  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 


MkfcMll 

Secntary  ofCoaunerca,  Chairman  and 

Executive  Officer. 

|«ha).DaPasMi.Jr., 

Executive  Secretary. 

[FR  Doc.  96-28924  FUmI  11-8-96;  8:45  am) 


[DoekMSO-eq 

Foreign-Trade  Zone  189— Muafcegon, 
M;  Applicatton  fOr  Subzone  Statue. 
Dieeei  Technology  Company  (Inc.), 
Fadlltiaa,  (DIeael  Engine  Fuel  tnieeOon 
Componenta),  Kentwood,  Mkhigan 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zaaes  Board  (the 
Board)  by  the  Kent  Ottawa  Muskegon 
Foreign  "Trade  Zone  Authority,  grantee 
of  FTZ  189.  requesting  special-purpose 
subzone  status  for  the  diesel  engine  fuel 
injection  components  manufacturing 
facilities  of  the  Diesel  Technology 
Company  (Inc.)  (DTC)  (a  Penake 
Transportation/Robert  Bosch 
Corporation  joint  venture),  located  in 
Kentwood,  Michigan.  The  application 
was  submitted  punuant  to  tne 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u). 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
October  31, 1996. 

The  DTC  plant  consists  of  two 
manufacturing/warehousing  fedlities 
(1,100  employees)  located  in  Kentwood 
(Kent  County),  Michigan,  about  five 
miles  southeast  of  Grand  Rapids:  Site  1 
(218,000  sq.  ft.  on  54  acres)— 
manufacturing  facility,  4300  44th  Street. 
SE..  one  mile  west  of  the  Kent  County 
Airport;  Site  2  (7,000  sq.  ft.)— 
remanufacturing  facility,  4232  Brockton 
Drive,  SE.,  located  500  feet  to  the  north 
of  Site  1.  The  facilities  are  used  to 
manufacture  and  repair  high  pressure 
unit  fuel  injectors  and  unit  injection 
fuel  pumps  as  fuel  system  components 
for  heavy  truck  diesel  engines. 
Currently,  all  of  the  finished  products 
are  exported  (future  U.S.  sales  are 
expected),  and  some  of  the 
remanufactured  units  are  shipped  to 
U.S.  customers.  The  production  process 
involves  machining,  assembly,  testing, 
and  warehousing/distribution. 
Components  purchased  from  abroad 
(representing  less  than  10%  of  finished 
product  value),  include  injector  nozzles, 
needle  springs,  and  pump  roller 
follower  assemblies,  which  are 
classified  under  the  same  HTSUS 
category  as  the  finished  products. 

Zone  procedures  would  exempt  DTC 
from  Customs  duty  payments  on  the 


foreign  OHnponents  tiaed  in  export 
production.  On  its  domestic  shipments, 
the  compMny  would  be  able  to  defer 
duty  pajrmflDts  on  the  foreign 
components  until  the  finiahed  products 
are  processed  for  Customs  entry.  The 
application  indicates  that  subzone 
status  would  help  improve  the  fedhties' 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  conunent  on  the  application  is 
invited  firom  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  dosing  period  for  their 
receipt  is  January  13. 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submittod  during  the  subsequent 
15-day  period  (to  January  27. 1997). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Export  Assistance  Center — Branch 

Office,  Suite  718  S,  301  W.  Fulton 

Street,  Grand  Rapids,  MI  49503-6495. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Room 

3716. 14th  Street  &  Pennsylvania 

Avenue,  NW..  Washington.  DC 

20230-0002. 

Dated:  November  4, 1996. 
John  J.  Da  Poote,  Jr.. 
Executive  Secretary. 

|FR  Doc.  96-28922  Filed  11-8-96;  8:45  am] 
aajjNQ  oooa  3sio-oe-p 


International  Trade  Adminlatradon 

[A-428-810] 

High-Tenacity  Rayon  Hiament  Yam 
From  Qermeny,  Tennlnation  of 
Antidumping  Duty  Adminlatrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  from 
Akzo  Nobel  Faser  AG  and  AJ^  Nobel 
Industrial  Fiben  Inc.  (Akzo),  the 
Department  of  Commerce  (the 
Department)  pubUshed  in  the  Federal 
Register  (61  FR  42416.  August  15, 1996) 
the  notice  of  initiation  of  administrative 
review  of  the  antidumping  duty  order 


Federal  Register  /  Vol.  61,  No.  219  /  Tuesday,  Novembw  12.  1996  /  Notices  58037 


on  high-tenadty  rayon  filament  yam 
from  Germany,  for  the  period  June  1. 
1995  through  May  31. 1996.  We 
received  a  request  for  withdrawal  of  this 
review  fit>m  Akzo  on  October  11. 1996. 
Because  this  request  was  timely 
submitted  and  because  no  other 
interested  parties  requested  a  review  of 
this  company,  we  are  terminating  this 
review.  Unless  otherwise  indicated,  all 
dtations  to  the  statute  and  to  the 
Department's  regtilations  are  references 
to  the  provisions  as  they  existed  after 
January  1. 1995. 

EFFECTIVE  DATE:  November  12. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Blaskovich  or  Wendy  Frankel, 
AD/CVD  Enforcement,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5831/5849. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  11. 1996.  Akzo  requested  that 
the  Department  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  high- 
tenadty  rayon  filament  yam  from 
Germany  for  the  period  June  1, 1995 
through  May  31. 1996.  On  August  15. 
1996.  in  accordance  with  19  CFR 
353.22(c),  we  initiated  an  administrative 
review  of  this  order.  On  Odober  1 1 , 
1996.  we  received  a  timely  withdrawal 
of  request  for  review  firom  Akzo. 

Pursuant  to  19  CFR  353.22(a)(5)  of  the 
Department's  regulations,  the 
Department  may  allow  a  party  that 
requests  an  administrative  review  to 
withdraw  such  request  not  later  than  90 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  administrative 
review. 

Because  Akzo's  request  for 
termination  was  submitted  within  the 
90  day  time  limit  and  there  were  no 
requests  for  review  from  other  interested 
parties,  we  are  terminating  this  review. 

This  notice  is  published  in 
accordance  with  19  CFR  353.22(a)(5). 

Dated:  October  30, 1996. 
Jeffisry  P.  Bialos. 

Principal  Depu  ty  Assistant  Secretary  for 
Import  Administration. 
(FR  Doc  96-28923  Filed  11-8-96;  8:45  am] 
■ajjNQ  oooa  «ia-06-p 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Umlts  for  Certain  Cotton.  Wool,  Man- 
Made  FIlMr,  Sillc  Blend  and  Other 
Vegetable  Fiber  Textile  Products 
Produced  or  Manufactured  in  Burma 
(Myanmar) 

November  4, 1996. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1. 1997. 

FOR  FURTICR  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Spedalist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  Uie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Burma  (Myanmar)  and  exported  diuing 
the  period  January  1. 1997  through 
December  31, 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreements  Ad  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  pubUshed  below,  the 
Chairman  of  OTA  direds  the 
Commissioner  of  Customs  to  establish 
the  1997  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19, 1995). 
Information  regarding  the  availability  of 
the  1997  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Ad  and  the  ATC.  but  are 


designed  to  assist  cmly  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Crilib, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  Cor  die  Impkmeiitatian  of  Textile 
AgraanientB 
November  4, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
e^ctive  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
manu&ctured  in  Burma  (Myanmar)  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1997  and  extending 
through  December  31, 1997,  in  excess  of  the 
following  levels  of  restraint: 


Categocy 

limit 

340/640 

342/642 

347/348 

351/651  

448 

647/648/847 

96,823  rtoren. 
26,152  dozen. 
135,649  dozen. 
41,102  dozen. 
2,386  dozen. 
25295  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  chaiged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  96-28851  Filed  11-08-96;  8:45  am] 
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Announcement  of  Import  Umlte  and 
Speciel  Acoeea  Levels  tor  Certain 
Cotton,  Wool  and  Men  Made  FUmt 
Textile  Producta  Produced  or 
Manufactured  In  Colomkila 

Novnmber  4. 1996. 
AOENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  Special  Access  Levels. 

EFFecnVE  DATE:  January  1. 1997. 
FOR  FUirrHER  MFORMATKM  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

8UPPt.EMENTARY  MFORMATUN: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultvual  Act  of  1956.  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Colombia  and  exported  during  the 
period  January  1,  1997  through 
December  31, 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreements  A  jt  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC).  The  Special  Access  Levels  are 
being  established  pursuant  to 
Memoranda  of  Understanding  (MOUs) 
dated  June  27.  1995  and  August  9.  1995 
between  the  Governments  of  the  United 
States  and  Colombia. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits  and  Special  Access 
Levels.  Sublimits  are  established  for 
products  which  are  not  subject  to  the 
terms  of  the  Special  Access  Textile 
Program. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19.  1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 


Federal  Register  notices  51  FR  21208, 
published  on  June  11. 1986;  52  FR 
26057,  published  on  July  10, 1987;  54 
FR  50425,  published  on  December  6, 
1989: 60  FR  63512.  published  on 
December  11. 1995.  and  61  FR  49439. 
published  on  September  20. 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOUs.  the 
Uruguay  Round  Agreements  Act  and  the 
ATC,  but  are  designed  to  assist  only  in 
the  implementation  of  certain  of  their 
provisions. 
TroylLCribb. 

Chainnan,  CommittBe  for  the  Implementation 
of  Textile  Agreements. 

Coiuiittae  fior  the  ImplaoMiitatioa  of  Textile 
Agraements 

November  4, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultxual  Act  of  1956.  as 
amended  (7  U.S.C  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Ootixing  (ATQ: 
and  in  accordance  with  the  {irovisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumpUon 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Colombia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1997  and  extending 
through  December  31, 1907.  in  excess  of  tft 
restraint  limits  listed  below. 

I*ursiiant  to  Memoranda  of  Understanding 
dated  June  27, 1995  and  August  9. 1995 
between  the  Governments  of  the  United 
States  and  Colombia:  and  under  the  terms  of 
the  Special  Access  Textile  Program,  as  set 
forth  in  51  FR  21208  (June  11, 1986).  52  FR 
26057  (July  10, 1987),  54  FR  50425 
(December  6. 1989)  and  61  FR  49439 
(September  20, 1996),  you  are  directed  to 
establish  Special  Access  Levels  for  properly 
certified  textile  products  in  the  following 
categories  which  are  assembled  in  Colombia 
from  fabric  formed  and  cut  in  the  United 
States  and  re-exported  in  the  United  States 
from  Colombia  during  the  twelve-month 
period  which  begins  on  January  1, 1997  and 
extends  through  December  31, 1997. 


Calegory 


Category 


315  

362/ 
662  (Special 
Access). 

352/662  (non- 
Special  Ao- 


subiimit). 

443  

444  (Special 
Access). 


TweNe  ntontfi  limit 


21,636.594  square 
33,706.200  dozen. 


3,370,820  dozen. 


125,802  nun«)ers. 
209.120  numbers. 


444(norvSpe- 
del  Access 


Twelve  iihmNIi  timil 


83.648  numtiers. 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  charged  sgainst  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  sat  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act.  the  ATC,  and  any  acfaninistrative 
arrangement  notified  to  the  Textiles 
Monitoring  Body. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  December  5, 
1995,  shall  be  denied  entry  unless  the 
Government  of  Colombia  authorizes  the  entry 
and  any  charges  to  the  appropriate  specific 
limit  Any  shipment  whidi  is  declared  for 
entry  under  the  Special  Access  Program  but 
found  not  to  qualify  shall  be  denied  entry 
into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fill  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C553(a)(l). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc 96-28852  Piled  11-8-96: 8:45  amj 
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Announcement  of  import  Raatraint 
Umlta  and  Quarantaed  Aooaa 
for  Certain  Cotton,  Wool  and  Man- 
Made  FNMr  Textile  Producta  Produced 
or  Manufactured  In  Guatemala 

November  4, 1996. 
AOENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
import  limits  and  guaranteed  access 
levels. 

EFFECTIVE  DATE:  January  1, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
S]>ecialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
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quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Antfaority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  import  restraint  limits  for  textile 
products,  produced  or  manufiactured  in 
Guatemala  and  exported  during  the 
period  January  1, 1997  through 
December  31. 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Rotind 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing 
(ATC).  The  Guaranteed  Access  Levels 
are  being  established  pursuant  to  a 
Memorandum  of  Understanding  (MOU) 
dated  March  3, 1995  between  the 
Governments  of  the  United  States  and 
Guatemala. 

In  the  letter  published  below,  the 
Chairman  of  QTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
1997.  The  limit  for  Category  448  has 
been  reduced  for  carryforward  applied 
in  1996. 

.  A  description  of  the  textile  and 
apparel  categories  In  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  51  FR  21208, 
published  on  June  11, 1986;  52  FR 
26057,  published  on  July  10, 1987;  54 
FR  50425,  published  on  December  6, 
1989;  55  FR  3079^  published  on  January 
30. 1990. 61  FR  49439.  published  on 
September  20, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU.  the 
Uruguay  Roimd  Agreements  Act  and  the 
ATC.  but  are  designed  to  assist  only  in 


the  implementation  of  certain  of  their 

provisions. 

TroylLCribb, 

Chairman.  Committee  for  the  Implementatimi 
of  Textile  Agreements. 

CoBUBittee  for  tibe  bnplementatioD  of  Textile 
AgreeBMnta 

November  4, 1996. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing  (ATQ; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consimiption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Guatemala  and 
exported  during  the  period  beginning  on 
January  1, 1997  and  extending  through 
December  31, 1997,  in  excess  of  the  following 
restraint  limits: 


Category 

Twelve-month  limit 

34W640 

342/642 

347/348 

351/651  

443 

448 

1,248,513  drven. 
432,586  dozea 
1,494,950  (l07en. 
263,367  doren. 
70,063  numbers. 
41 .297  dozen. 

Imports  charged  to  these  category  limits  far 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  diaiged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  fiiture  according  to  the 
provisions  of  the  Uriiguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

Pursuant  to  the  Memcxandum  of 
Understanding  dated  March  3, 1995  between 
the  Governments  of  the  United  States  and 
Guatemala;  and  under  the  terms  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  Oune  11, 1986).  52  FR  26057  (July  10, 
1987),  54  FR  50425  (December  6, 1989)  and 
61  FR  49439  (September  20, 1996),  efEsctive 
on  January  1, 1997,  guaranteed  access  levels 
are  being  established  for  properly  certified 
textile  products  assembled  in  Guatemala 
bxHn  fabric  formed  and  cut  in  the  United 
States  in  the  following  categories  which  are 
re-exported  to  the  United  States  from 
Guatemala  during  the  period  January  1, 1997 
through  December  31, 1997: 


Calagory   • 

Quarantoed  Access 
,  Level 

342«42 

347/348 

351/651  

443 

448 „ 

100,000  dozea 
1.000.000  dozea 
200.000  dozea 
2S.000  nurrbars. 
42.000  dozen. 

Category 

Guaranteed  Access 
Level 

340^640 

520,000  dozea 

Any  shipment  far  entry  tmder  the  Special 
Access  Program  which  is  not  accompanied 
by  a  vahd  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
est^lished  in  the  directive  of  January  24, 
1990.  as  amended,  shall  lie  denied  entry 
unless  the  Government  of  Guatemala 
authorizes  the  entry  and  any  charges  to  the 
appropriate  specific  limit.  Any  shipment 
which  is  declared  for  entry  under  the  Special 
Access  Program  but  found  not  to  qualify  shall 
be  denied  entry  into  the  United  States. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  t/iS  Implementation 

of  Textile  Agreements. 

(FR  Doc.  96-28853  Filed  11-8-96;  8:45  am] 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  iMan- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  In  Kenya 

November  4, 1996. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Ctistoms  establishing 
limits. 

EFFECTIVE  DATE:  January  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L  LaGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLBCITARY  MFORMATION: 

Autfaoiity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Kenya  and  ejqported  dtiring  the  period 
January  1. 1997  through  December  31, 
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1997  are  baaed  on  limits  notified  to  the 
Textiles  MonitorinB  Body  pursuant  to 
the  Uniguay  Round  Agreements  Act  and 
the  Urug\iay  Round  Agreement  on 
Textiles  and  Qothinfl  (ATC). 

In  the  letter  publisJbed  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1997  period. 

A  description  of  the  textile  and 
apparal  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19. 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  pubUshed  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  CriM*. 

Chaifman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commlttaa  for  the  ImpleaMntation  of  Toxtik 
AgrMmanis 

November  4.  1996. 
Conunissiooer  of  Cuatonu, 
Department  of  the  Tmafury,  Washington.  DC 
20229 

Dear  Commissioner  Pursuant  to  tection 
204  of  the  Agricultural  Act  of  1B56.  as 
amended  (7  U.S.C  1S54),  the  Uruguay  Round 
Agraamenta  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Gothing  (ATC); 
and  in  accordance  with  the  provUioos  of 
Executive  Order  1 1651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
efiiBCtive  on  January  1.  1997.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manutKtured  in  Kenya  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1997  and  extending 
through  December  31 .  1997.  in  excess  of  the 
following  levels  of  restraint 


Category 

Imil 

34<V640 

360 

447227  dozen. 
3J229.972  numbers. 

Imports  charged  to  these  category  limits  for 
the  period  fanuary  1. 1996  through  December 
31. 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limite  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 


provisions  of  the  Uruguay  Round  Agreements 
Act,  the  Uruguay  Round  Agreement  on 
Textiles  and  Qothing  and  any  admlnistrativa 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commisaloiier  of  Custcms  should  construe 
entry  into  the  United  Ststes  for  consumption 
to  include  entry  for  consumptloa  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  tsll  within  the  fotvign  afihirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Choinnon,  Coaunittae  for  the  Implementation 
of  Textile  A^eentents. 

(FR  Doc.  96-28846  Piled  11-8-96: 8:45  am) 


Announcement  of  an  Import  Restraint 
Umtt  for  Certain  Cotton  and  Man-Made 
FitMT  Textile  Products  Produced  or 
Manufactured  in  Laos 

November  4, 1996. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  January  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L  LeCrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEIKNTARY  MFORMATXM: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  is  amended  (7 
U.S.C  1854). 

The  Bilateral  Textile  Agreement  of 
September  15, 1994,  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  the  Lao  People's 
Democratic  Republic  establishes  a  limit 
for  Categories  340/640  for  the  period 
January  1. 1997  through  December  31. 
1997. 

This  limit  is  subject  to  revision 
punuant  to  the  Uriiguay  Roimd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC).  On  the  date  that  the  Lao  People's 
Democratic  Republic  becomes  a  member 
of  the  World  Trade  Organization  the 
restraint  limit  will  be  modified  in 
accordance  with  the  ATC 


In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limit. 

A  description  of  the  textile  and 
apparel  categwies  in  terms  of  HTS 
numbere  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tari£f 
Schedule  of  the  United  States  (see 
Federal  Ragistar  notice  60  FR  65299. 
published  on  December  19. 1995). 
Information  regarding  the  1997 
CORRELATION  willbe published  in  the 
Federal  Kogiatar  at  a  later  date. 

The  letter  to  the  Qxnmissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
TroyRCrihb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoHimittoe  tor  tbe  fanpleowBtation  oTTextile 


November  4, 1996. 
Commisslooer  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C  1854),  and  the  Bilateral 
Textile  Agreement  of  September  15, 1994,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and  the 
Lao  People's  Democratic  Republic:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  eCfoctive  on 
January  1. 1997.  entry  into  the  United  States 
for  consumption  and  tvithdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  producU  in  Categories 
340/640,  produced  or  manufiactured  in  Laos 
and  exported  during  the  t¥felve-month 
period  beginning  on  January  1, 1997  and 
extending  through  December  31, 1997,  in 
excess  of  151,939  dozen. 

Imports  charged  to  this  catsgory  limit  for 
the  period  January  l,  1996  through  December 
31, 1996  shall  be  charged  against  that  level 
of  restraint  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit  established  for 
that  period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

Should  the  Lao  People's  Democratic 
Republic  become  a  member  of  the  World 
Trade  Organization,  the  limit  set  forth  above 
will  be  subject  to  adjustment  in  the  future 
pursuant  to  the  provisions  of  the  Uruguay 
Round  Agreements  Act,  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing  and  any 
administrative  arrangBmants  notified  to  the 
Textiles  Monitoring  Body. 

In  carrying  out  this  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  Into  the  United  States  for  consumption 
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to  include  entry  for  ccmsimiption  into 
the  Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  afEairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aHl). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  96-28847  Filed  11-8-96:  8:45  am] 
■UJNQ  coot  M1S-0»-F 


Announcement  of  Import  Restraint 
UmHs  for  Certain  Cotton,  Wool  and 
Man  Made  RImt  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  FitMr  Apparel  Produced  or 
Manufactured  in  Malaysia 

November  4. 1996. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  Uie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6712.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act 

The  import  restraint  limits  for  textile 
products,  produced  or  manufacttired  in 
Malaysia  and  exported  during  the 
period  January  1, 1997  through 
December  31. 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pureuant  to  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  QTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits. 


A  description  of  the  textile  and 
apparal  categtuies  in  terms  of  HTS 
numbera  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Haimonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  purauant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round  ' 
Agreements  Act  and  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  R  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  4, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC): 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categOTies,  produced  or  manufectured  in 
Malaysia  and  exported  during  the  twelve- 
month period  banning  on  January  1, 1997 
and  extending  tluough  December  31, 1997,  in 
excess  of  the  following  limits: 


Category 


Fabric  Group 
218.219,220.225- 

227,  313-315. 

317.326.611. 

61 3/61 4/61 5«1 7. 

619  and  620.  as  a 

group. 
SuUevels  within  the 

group 
218 

219 

220 


Twelve-fDonth  restraint 
limit 


113.831.113  square 
meters. 


6.531,070  square  me- 
ters. 

31 ,639,405  square 
meters. 

31 ,639,405  square 
meters. 


Cetogory 


££v    ■*•••«••«■■••■«•••••■•■■■■• 

226  . 

227 „.. 

313 

314 

315 

317 

326 - 

611 

613/614/615/617 

619 

620 

Ottier  specific  limits 


iwiQrw-monin  resmw 


31 .638,406  square 

melsfs. 
31 .638.406  square 

msters. 
31 .639.405  square 

meters. 
37.735.070  square 

meters. 
45.398.143  square 


31 ,638,405  square 

meters. 
31 ,639,405  square 


6,118348  square  me- 
ters. 

3,671 ,008  square  me- 
ters. 

36,318,515  square 
meters. 

4,894,679  square  me- 
ters. 

6,1 18.348  square  me- 
ters. 


200 

275,412  kilograms. 

237 

370,565  dozen. 

300«)1 

2.921.051  kilograms. 

331/631  

2.005.550  dozen  pars. 

333^334/335/835 

229,995  dozen  of 

which  not  nxxe  ttian 

137,997  dozen  shall 

be  in  Category  333 

- 

and  not  more  ttian 

137,997  dozen  shall 

be  In  Category  835. 

336/636 

446,538  dozen. 

338^39 

1,107,075  dozen. 

340^40 

1.288,527  dozen. 

341/641  

1.671 .275  dozen  of 

which  not  more  than 

596.228  dozen  shall 

be  in  Category  341. 

342/642/842 

400.306  dozen. 

345 - 

153,504  dozen. 

347/348 „ 

468.180  dozen. 

350^50 

144,366  dozen. 

351/651  ...„ 

248,392  dozen. 

363 

3.891 .269  numbers. 

435 ™. 

15.218  dozen. 

438-W'  

12,454  dozen. 

442 

18346  dozen. 

445/446 

29,439  dozen. 

604 

1,280316  kitograms. 

634/635 

780,033  dozen. 

638/639 - 

459,498  dozen. 

645«46 

351 ,452  dozen. 

647/648 ..-. 

1,653.893  dozen  of 

which  not  more  than 

1,157,723  dozen 

shall  be  in  Category 

647-K2andnol 

more  than  1.157,723 

dozen  shall  t>e  in 

Category  648-K  3. 
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Caltgory 

Tw«<v»-monlh  rasiraint 

Nmil 

Group  II 

201.222-224.229. 

44.486.967  aquara 

239.  330.  332. 

malara  aquivalanL 

349,352-^364. 

369-362.369. 

400-434.436. 

438-0*.  439.  440. 

443.  444.  447, 

448.459.464- 

469.600-603. 

606.  607.  618. 

621.622.824- 

630.  832.  633, 

643,  644,  649, 

652-854,659, 

666-870,  831- 

834,  836.  838, 

839,840,843- 

859,  as  a  group. 

<  Catagory 
6104.21.0060, 
6106.20.1010, 
6106.90.1020. 
6109.90.1540. 
6110.30.1560. 
6114.10.0040. 

2| 


438-W:     onty 
6104.23.0020. 
6106.20.1020. 
6106.90.2520, 
6109.90.8020, 


6110.90.9074 


HIS  nurrtwrs 
6104.29.2061, 
6106.90.1010. 
6106.90.3020. 
6110.10.2060. 


and 


6103.23.7)040 
6103.29.1030 
6103.43.1550 
6103.49.1060, 
6112.19.1050. 
6113.00.9044. 

'  Category 
6104.23.0032. 
6104.29  1040. 
6104.63.2025, 
6104.69.2030. 
6112.12.0060, 
6113.00.9052 

'Category 
6103.21.0060. 
6105.90.1000. 
6110.10.2070 
6114.10.0020 


647-K;  ooJy  HTS  nurrbers 
6103.23.0045.  6103.29.1020, 
6103.43.1520.  6103.43.1540. 
6103.43.1570,  6103.49.1020, 
6103.49.8014.  6112.12.0060, 
6112.20.1060  and 


648-K:  only  HTS  numbers 
6104.23.0034.  6104.29.1030. 
6104.292038,  6104.632010. 
6104.63.2030,  6104.63.2060, 
6104.69.2060.  6104.69.8026, 
6112.19.1060,    6112.20.1070, 

and  61 17.90.9070. 

438-0:  only  HTS  numbers 
6103.23.0025,  6106.20.1000, 
6105.90.8020.  6109.90.1520. 
6110.30  1560.    6110.90.9072. 

and  61 17.90.9025. 


ImporU  charged  to  these  category  limits  for 
the  period  January  1,  1996  through  December 
31.  1996  ihall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act.  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Elody. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Cominonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  hl\  within  the  foreign  afhirs 


exception  of  the  rulemaking  prorisioaa  of  5 
U.S.C  553(aXl). 
Sincerely. 

Troy  R  Crlbb. 

Chairman.  Ctxnmittee  for  the  bnplemgntation 
of  Textile  Agreements. 

|FR  Doc.  96-28849  Filed  ll-«-96:  8:45  am] 


Adlustment  of  Import  Umits  for  Cartiln 
Cotton  and  Man  Made  RtMr  Textila 
Producta  Profluc«d  or  Manufaeturad  In 
Singapore 

November  4. 1996. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFfECnVE  DATf :  November  12, 1996. 

FOR  FUtrmER  MFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6716.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use.  1854):  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  increased, 
variously,  for  swing,  carryover  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hannonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19, 1995).  Also 
see  60  FR  62403,  published  on 
December  6.  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Gothing.  but 
are  designed  to  assist  only  in  the 


implem«itation  of  certain  of  their 

provisions. 

TToylLCrilib, 

Qtaiimaa,  Committee  for  the  Implementation 
of  Textile  Agreements. 

( far  the  Implamentafinii  of  Taxtiia 


November  4, 1996. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Novnnber  30, 199S.  by  the 
Qiairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufoctured  in  Singapore  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1996  and  extends  through 
December  31.  1996. 

Effective  on  November  12, 1996.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 

Adjusted  twelve-monCh 
Kmil 

239 

331  

579,768  kilograms. 

530,474  dozen  pairs. 

1,357,041  dozen  of 
wtiich  r)ot  more  than 
756.822  dozen  shall 
be  in  Category  338 
and  not  more  than 
841,492  dozen  shall 
be  in  Category  339. 

1,084,091  dozen  of 
wtiich  not  more  tttan 
610,412  dozen  shall 
be  in  Category  347 
and  not  more  than 
474.765  dozen  shall 
be  In  Category  348. 

819.820  kilograms. 

585.450  dozen  pairs. 

3,706.069  dozen. 

338/339 

347/348 

• 

604  

631  

639 

^  The  limits  have  not  been  adKated  to  ac- 
count for  any  imports  exported  after  December 
31,  1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  hll  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  96-28854  Filed  11-8-96: 8:45  amj 
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Announcamant  of  Import  Umlta  for 
Certain  Cotton.  Wool,  Man-Mada  Hbar. 
Silk  Bland  and  Ottiar  Vagatabia  fltm 
Textllaa.and  Taxtlla.ProductB 
Produced  or  Manufactured  In  Taiwan 

November  4, 1996. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the  . 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1. 1997. 
FOR  FUftTHER  MFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6718.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Anthority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  Memorandtun  of  Understanding 
(MOU)  dated  December  29, 1995, 
between  the  American  Institute  in 
Taiwan  (ATT)  and  the  Taipei  Economic 
and  Cultural  Representative  Office 
(TECRO)  establishes  limits  for  the 
period  begiiming  on  January  1, 1997  and 
extending  through  December  31, 1997. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  1997  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Tkvj  H.  Crilm, 

Qiairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cemmittee  fbr  the  Implamentatioa  of  Textile 


Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Memorandimi  of  Understanding  (MOU) 
dated  December  29, 1995  between  the 
American  Institute  in  Taiwan  and  the  Taipei 
Economic  and  Cultural  Representative  Office 
(TECRO);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  efiective  on  January  1, 1997, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  twelve- 
month period  which  begins  on  January  1, 
1997  and  extends  through  December  31, 
1997,  in  excess  of  the  following  restraint 
limits: 


November  4, 1996. 
Commissioner  of  Customs, 


Category 

Twelve-month  Nmit 

Groupl 

200-224,  225017/ 

567,376,404  square 

326,  226,  227, 

meters  equivalenL 

229,300/301/ 

607,  313-315, 

360-363.  369-i/ 

. 

670-U870\ 

369-S2.369- 

03,  400-414, 

464-469,600- 

- 

606,611,613/ 

614/615«17, 

618.  619/620, 

621-624.  625/ 

626«27/628/ 

629*  oo5,  666, 

669-4**,  669- 

T5.  669-0  •, 

67(>-H'and 

670-O",  as  a 

grotjp. 

Subleveis  in  Group  1 

218 

20,616,982  square 

meters. 

225/317/326  

36,595,088  square 

meters. 

226  

6,640,840  square  me- 

ters. 

300001/607  

1,664,768  kitograms  of 

which  not  more  than 

1,387,306  kitograms 

shall  be  in  Category 

300;  not  more  than 

1 ,387,306  kilograms 

shall  be  in  Category 

• 

301;  and  not  more 

than  1,387,306  kilo- 

grams shal  be  in 

Category  607. 

363  

12,025,574  numbers. 

369-U670-U870 

47,096.112  kilograms. 

611  

2,971,715  square  me- 

ters. 

613^1 4/61 5«1 7 

18,430,280  square 

meters. 

619«20  

13,546,541  square 

meters. 

625/626/627/628/ 

17,627,250  square 

629. 

meters. 

Category 

669-P 

669-T  

1,041,564  kitograms. 

670-H „. 

18.034,365  Utograms. 

Group  1  subgroup 

200,  219.  313, 

138384,795  square 

314,315,361. 

meters  equivatent 

369-Sand604, 

as  a  group. 

Wnhm  Group  1  sub- 

group 

200  

666,174  kiograms. 

219  ...... 

15,1 61 ,456  square 
meters. 

313 

66338,232  square 

meters. 

314  

27,006373  square 
meters. 

315  

20,693,916  square 
meters. 

361  

1,338,197  numbers. 

369-S 

480,357  kitograms. 

604  _ 

222,156  kiograms. 

Group  II 

237,  239.  330- 

755,000,000  square 

332.333/334/ 

meters  equivalenL 

335.336,338/ 

339,340-345, 

347/348,  349, 

350/650.361. 

362/652,353, 

354,359-C/ 

669-C".  359-H/ 

6S9-H'o,  359- 

• 

O",  431-444, 

445/446,  447/ 

448,458,630- 

632,633«34/ 

635,636,638/ 

639,  640,  641- 

644,645/646, 

647/648,  649, 

651,663,654, 

659-S'2,66©- 

0 '3,  831-644 

and  846-859.  as 

a  group. 

Subleveis  in  Group  II 

237  

660,860  dozen. 

239  „ 

5,548,224  kitograms. 

331  

504,682  dozen  pairs. 

336  

1 10,888  dozea 

338039  

771,648dozea 

340  

1,1 17,793  dozen. 

345  

115,865  dozen. 

347/348  

1,064,931  dozen  of 

which  not  more  ttian 

1,064.931  dozen 

shal  be  in  Cat- 

egories 347-W/348- 

W*. 

352/652 

2.941,976  dozen. 

369-C/659-C  

1,447,633  kitograms. 

359-H«59-H  

4,771,565  kitograms. 

433  

14,940  dozen. 

434 

10,374  dozen. 

435 

24,633  dozea 

436  

4,904  dozen. 

438  

27,683  dozen. 

440 

5362  dozen. 

442 

43.651  dozen. 

443  

41 ,828  numbers. 

^^^     ■•••••■>•••>•••••••■••• 

59,571  numbers. 

445/446  

134,747  dozen. 

631  

4,772,364  dozen  pairs. 
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633/634/636  

1.634.440  dozen  of 

wtvch  not  more  than 

956,317  dozen  ahtf 

be  InCatagoriM 

633/634  and  not 

more  »»n  860.077 

dozen  Bhat  be  In 

Category  635. 

638/639  

6.566.068  dozen. 

640  

1.068.909  dozen  of 

wtwch  not  more  than 

281 .710  dozen  shM 

• 

be  In  Category  640- 

Y  '* 

642  

777.133  dozen. 

643  

497.773  numbers. 

644  

706.085  numbers. 

645^46  

4.107.691  dozen. 

647/648  

5.248.544  dozen  ol 

which  not  more  than 

5.248.544  dozen 

shall  be  in  Cat- 

egones  647-W/648- 

W'«. 

659-S 

1.601 .702  kilograms. 

835  

18.566  dozen 

Group  II  Subgroup 

333/334/335.341. 

75.332.954  square 

342.  35(V650. 

meters  equivalent. 

351,  447/448, 

636.  641  arvl 

651.  as  a  group 

Withtn  Group  II  Sub- 

group 

333^34/335  

285.284  dozen  o( 

wh»ch  not  more  than 

154,529  dozen  shall 

be  in  Category  335. 

841  

336.546  dozen. 

342  

210.242  dozen. 

35(V650  „ 

134.018  dozea 

351  : 

349.773  dozen. 

447/448  _ 

20.414  dozen 

636  

375.958  dozen. 

641   

729.620  dozen  o» 

wh»ct\  not  more  than 

255.367  dozen  shall 

be  in  Category  641- 

Y  " 

651   

438.640  dozen. 

Group  III 

Subtevel  m  Group  III 

845  

850.363  dozen. 

'  Category  870;  Category  369-L:  on»y  HTS 
numbers  4202.124000.  4202  12.8020. 
4202128060,  4202921500.  4202.923015 
and  4202  92  6090.  Crtegory  670-L  or^  HTS 
numbers  4202  12  8030.  4202  12  8070. 
4202.923020,  4202  92  3030  and 

4202  92  9025 

'Category  369-S:  orty  HTS  number 
630710  2005 

3  Category  369-0  all  HTS  numbers  except 
4202.12  4000.  4202  12  8020,  4202  12.8060. 
4202.92.1500.  4202923015.  4202  92  6090 
(Category  369-L);  and  6307  10.2005  (Cat- 
egory 369-S) 

« Category  669-P:  only  HTS  numbers 
6306.32.0010.  6306.32.00J0.  6306.33.0010, 
6306.33  0020  and  6306  39  0000. 

^Category  669-T:  only  HTS  numbers 
6306.12.0CO0,  6306.19.0010  «id 

6306^.9030 


600-0:  al  HTS  rwmbara  astoaol 
6306.32.0010.  6306.32.0020.  6306.33X010. 
6306.33.0020.  6306.30.0000  (Category  600- 
P);  6306.12.0000.  6306.10.rai0  Mid 
6diD6.22.9030  (Catagory  OOO-T). 

'Category  670-H:  only  HTS  nunnbart 
4202.22.4030  «id  4202.22.6060. 

'Category  670-O:  al  HTS  numbara  axcapl 
420222.40io  4202.22.8060  (Category  670- 
H):  4202.12J030,  4202712.8070, 

4202.92.3020.  4202.92.3030  «ld 

4202.92.902S  (Category  670-L). 

'Category    360-0:    only    HTS    numbers 
6103.421025.    6103.49.8OM.    6104.62.1020. 
6114.20.0048.    6114.20.0062. 
6203.42.2090.    6204.62.2010, 
6211.32.0026  wtd 

e60-C:    only    HTS 
6103.43.2020. 


6104.60.8010 
6203.42^10. 
6211.32.0010. 
6211.42.0010; 


Category  ( 
numbers  61(0!zfb(XS6. 
6103.43.2025.    6103.49.2000, 


6103.49.8038. 
6104.69.1000. 
6114.30.3064. 
6203.49.1010, 
6204.69.1010. 
6211.33.rai7 


6104.63.1020,  6104.63.1030, 
6104.60.8014,  6114.30.3044, 
6203.43.2010.  6203.43.2090. 
6203.49.1090.  6204.63.1510. 
6210.10.9010.  6211.33.0010. 
and  621 1.43.0010. 

'"Category  359-H 
6505.90.1540 
669-H:  only 
6504.00.9015 
6505.90.6090, 
6505.90.8090 

* '  Category  359-0:  aM  HTS  numbers  except 
6103.42.2025.    6103.49.8034.    6104.62.1020, 
6114.20.0048,    6114.20.0052, 
6203.42.2090,    6204.62.2010, 
6211.32.0025  and 

(Category  359-C); 

and    6505.90.2060    (Category 


only    HTS    numbers 

and   6505.90.2060;    Category 

HTS    numbers    6502.00.9030, 

6604.00.9060.    6506.90.5090, 

6605.90.7090  and 


659-S:    only 
6112.31.0020. 
6112.41.0030. 
6211.11.1020. 


HTS  numbers 
6112.41.0010. 
6112.41.0040, 
6211.12.1010 


6104.69.8010. 
6203.42.2010. 
6211.32.0010. 
6211.42.0010 
6505.90.1540 
359-H), 

"Category 
6112.31.0010. 
6112.41.0020. 
6211.11.1010. 
and  621 1.12.1020. 

'3  Category  659-0:  all  HTS  numbers  except 
6103230055.    6103.43.2020.    6103.43.2025. 

6103.49.8038. 

6104.69.1000. 

6114.30.3054. 

6203.49.1010. 

6204.69.1010, 

6211.33.0017 
(Category 

6504.00.9015, 

6506.90.6090. 
(Category 

6112.31.0020. 

6112.41.0030. 

6211.11.1020. 
and  621 1.12.1020  (Category  659-S). 
'*  Category    347-W:    only    HTS 
■  6203.19.9020. 

6203.42.4005. 

6203.42.4025. 

6203.42  4050. 

6210.40  9033. 

and 

HTS 

6204.22.3040. 

6204.62.3000. 

6204.62.4020. 

6204.62.4050. 

6204  66.6010. 

6211.20.1560. 
621 1  42.0030  and  6217.90.9050. 

'*  Category  640-Y:  only  HTS  numbers 
6206.30.20l6.  6205.30.2020.  6205.30.2050 
and  6205.30.2060. 


6103.49.2000. 
6104.63  1030. 
6114.30.3044. 
6203.43.2090. 
6204.63.1510. 
6211.33-0010. 
6211.43.0010 
6502.00.9030. 
6505.90.5090. 
6505.90.8090 
6112.31.0010, 
6112.41.0020. 
6211.11.1010, 


6203.19.1020. 
6203.22.3030. 
6203.42.4015. 
6203  42.4045. 
6203.49  8020. 
621120.3810 
348-W:  only 
6204.19.8030. 
6204.29.4034. 
6204.62  4010. 
6204.62.4040. 
6204.62.4065. 
6210.50.9060. 


6104.63.1020. 
6104.69.8Q14. 
6203.432010. 
6203.49.1090. 
6210.10.9010. 
am 

659-C); 
6504.00.9060. 
6505.90.7090. 

659-H); 
61 12.41. 001  (). 
6112.41.0040. 
6211.12.1010 

numbers 
6203.22.3020. 
6203.42.4010. 
6203.42.4035. 
6203.42.4060. 
6211.20.1520. 
6211.32.0040;  Category 
numbers  6204.12.0030. 
6204.22.3050, 
6204.62.4005, 
6204.62.4030, 
6204.62.4066. 
6204.69.9010. 
6211.20.6810. 


*•  Category  647-W:   only   HTS    nwnbars 

e203.23.d060.  6203.23.ra7b.    6203.292030. 

6203202036.  6203.432Sra.    6203.43.3Sra. 

6203.43.4010.  6203.43.4020.    6203.43.4030. 

6203.43.4040.  6203.40.1Sra.    6203.402015. 

6203.402030.  6203.40.2046.    62ra.4e20ra. 

6209.40.8030.  6210.40.S030.    62112ai52S. 

621120.3820  and   6211.33.0030-.    Category 

648-W:   only  HTS   nurrbars   620423.0040. 

620423.0045.  6204202020. .  6204292026. 

620420.4038.  6204.6320ra.    6204.63.30ra. 

6204.63.3610.  6204.63.3630.    6204.63.3632. 

6204.63.3640.  6204.602510.    6204.692530. 

6204.602540.  6204.602S60.    6204.69.6030. 

6204.60.0030.  6210.50.5035.    621120.1565. 

621120.6620.  6211.43.0040  and 
6217.00.0060. 

''Category  641-Y:    only    HTS    numbers 

620423.0060.  6204292(»0,  6206.40.3010 
and  6206.40.3025. 

Imports  charged  to  these  category  limits  for 
the  period  January  1. 1996  through  December 
31, 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  conversion  foctors  are  as  follows: 


Conversion  factors 

Category 

(square  meters  equiv- 
alent/category uriit) 

300/301/607 

8.5 

333/334AJ35 

33.75 

352/652  

11.3 

359-C/659-C 

10.1 

359-H/659-W 

11.5 

369-U670-U870  

3.8 

633/634/635 

34.1 

638/639 

12.5 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aRairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  96-28845  Filed  11-8-96;  8:45  ami 
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Announcement  of  Import  Restraint 
Umits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Producta  Produced  or  Manufacturad  In 
Thailand 

November  4, 1996. 

AQENCY:  Conunittee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 
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action:  Issuing  a  directive  to  the 
(Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  Jantiary  1, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refsr  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  infbrmatitm  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

8UPPI.EMENTARY  INFORMATION: 

AnChonty:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Thailand  and  exported  during  the 
period  January  1. 1997  throu^ 
December  31. 1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Rotmd 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19. 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Tiroy  H.  Cribb. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  tlw  Implementation  of  Textile 
Agreements 

November  4, 1996. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.Q  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 


Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit. 
efCactive  on  January  1, 1997.  entry  into  the 
United  States  fw  consiunption  and 
withdrawal  from  warehouse  for  consiunption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manubctured  in  Thailand  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1997  and  extending 
through  December  31, 1997,  in  excess  of  the 
following  limits: 


Category 


239 „ 

Levels  in  Group  I 

200 

218 

219 _ 

300 

301-P'  

301-02 

313 

314 

315 

317/326 

363 

369-03 

369-S <  

604 


607 

611  

613/614/615 


617 

619 

620 

62S/626/627/628/629 


669-P" 

Group  II 

237.  330-359.  431- 
459.  630-659  and 
631-859.  as  a 
group. 


Twelve-month  restraint 


5.751 .248  kilogranis. 

1.093.057  tdograms. 
17.764.307  square 


5.829.641  square  me- 
ters. 
4372.231  kilograms. 
4.372.231  Idtograms. 
874.447  WlogramB. 
20.403.742  square 


46.637.124  squwe 


29,148,202  square 

melon. 
12.236.607  square 


18.946.331  nutrbtn. 

208.410  Mlogtams. 

291.482kiograms. 

681 .969  kilograms  of 
which  not  more  than 
437.223  kiograms 
shaM  be  in  Category 
604— A  B. 

2.914319  kitograms. 

12.798376  square 
ntotoTS- 

44,052,107  square 
meters  of  wtiicti  not 
morettian 
25,650,419  square 
meters  shaH  be  in 
Categories  613/615 
and  not  more  than 
25,650,419  square 
meters  shal  tM  in 
Catagory  614. 

15,907,705  square 
meters. 

6,558.345  square  me- 
ters. 

6358,345  square  me- 
ters. 

12,848331  square 
meters  d  wtiich  net 
more  than 
10.201,870  square 
meters  ShaH  be  in 
Category  625. 

6.147.593  kitograms. 

269.675.837  square 
meters  equivalenL 


Category 

Twelve-month  restraint 
KmM 

Subleveis  in  Group  II 

331/631  

1 .590.929  dozen  pairs. 

334«34  

568300  dozea 

335/635/835  

451 .797  dozen. 

336/636  

291 .482  dozea 

338«39  „. 

1304353  dozea 

340  - 

262334  dozoa 

341/641  

619399  dozea 

342«42  

539,242  dozaa 

345  

276.908  dozea 

347/348/847  

761 ,496  dozea 

351/651  ....„ 

218.611  dozea 

359-H«50-H7 

1.278.754  kitograms. 

433  

9.504  dozea 

434  

11,732  dozea 

435  ™ „... 

53312  dozea 

438 

17.596  dozea 

442  

20,436  dozea 

638«39  

2.126360  dozen. 

640  _. 

480.945  dozea 

645«46  

291 .482  dozea 

647/648  

1.037.676  dozen. 

^Category  301-P:  only  HTS  nunrtiers 
5206.21.0000.  5206.22.0060.  5206.23.0000, 
520624.0000,  520625.0000.  5206.41.0000, 
5206.42.0000,  5206.43.0000,  5206.44.0000 
and  5206.45.0000. 

'Category  301-O:  only  HTS  nuntiers 
520521.0000.  520622.0000,  520523.0000. 
520524.0000.  520625.0000.  5206.413000, 
5205.42.0000,  5205.43.0000.  5206.44.0000 
wid  5206.45.0000. 

369-0:    only    HTS    numbers 
6302.91.0005  end 


^Category 

6302.60.0010, 

6302.91.0045. 

'Category 
6307.102006. 

^Category 
560932.0000. 

"Category 
6305.32.'6bl0, 


369-S:     only     HTS     number 
604-A:     only     HTS     nuntmt 


eed-P:    only    HTS    numbers 
630532.0020,    630533.0010, 
6306.33.0020  and  630639.0000. 

359-H:    only    HTS 


numbers 

and    6505.d02060; 

HTS    numbers    6502.00.1 

6504.00.9060,    6505.90.5090, 

6505.90.7090  wid 


'Category 
6505.90.1540 
659-H:    only 
6604.00.9015. 
6505.90.6090, 
6605.90.8090. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act  and  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

The  conversion  factors  for  merged 
Categories  359-H/659-H  and  638/639  are 
11.5  and  12.96,  respectively. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detarmined  that 
these  actions  foil  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
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Sinc«rely. 
Troy  H.  Cribb. 

Chairman.  CommitUm  for  the  Implementation 
of  Textile  Agreements. 
IPR  Doc  96-28850  Filed  1 1-8-96:  8:45  am] 


Announc«m«nt  of  Import  RMtraint 
Limits  for  Certiln  Cotton  and  Wool 
T«xtll«  Products  Producsd  or 
Msnufsctursd  In  the  Republic  of 
Uruguay 

Novmnbm-  4.  1996. 
AOENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  u  amended:  Mction  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854):  Ur\iguay  Round  Agreements 
Act. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Uruguay  and  exported  during  the 
period  January  1.  1997  through 
December  31.  1997  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65290. 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uniguay  Round 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  R  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committoe  for  the  Imptamentatioa  of  Textile 

A^FMBitttl 

Noveml>er  4.  1996. 
Qjmmissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20339. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S  C  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing  (ATQ: 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3.  1972.  u 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1 .  1997.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  wool  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Uruguay  and  exported 
during  the  twelve-month  period  beginning  on 
January  1. 1997  and  extending  through 
December  31. 1997.  in  excess  of  the  followiog 
levels  of  restraint: 


Category 

limil 

436 „ 

442 

51 .436  dozen. 
36,386  dozen. 

Category 

Nmil 

334 

141.270  dozen. 

335 

l2l.6l3dozea 

410 

2.859.036  square  me- 
ters o(  wtiich  not 

more  than  1.633.737 

square  meters  shall 

be  in  Category  410- 

A^  and  not  more 

than  2.632.127 

square  meters  shall 

be  in  Category  410- 

B'. 

433 

17.072  dozen. 

434  

25.469  dozen. 

'Caleoofy    410^    only    HTS    nunnbefs 

5111.11.3000,  5111.11.70K).  5111.11.7060. 

5111.19.2000.  5111.19.6020.  5111.19.6040. 

5111.19.6060.  5111.19.6080.  5111.20.9000. 

5111.30.9000.  5111.90.3000.  5111.90.9000. 

5212.11.1010,  5212.12.1010,  5212.13.1010, 

5212.14.1010.  5212.15.1010.  5212.21.1010. 

5212.22.1010.  521223.1010.  5212.24.1010. 

5212.25.1010.  5311.002000.  5407.91.0510. 

5407.92.0510.  5407.93.0510,  5407.94.0510, 

5408.31.0510,  5408.32.0510,  5408.33.0510, 

5408.34.0610,  5615.13.0510.  551522.0510. 

5515.92.0510,  5616.31.0510.  5516.32.0610. 

5516.33.0510,            5616.34.0610  and 

630120.0020;  Category    410-B:    only   HTS 

nunbers        5007.10.6(»0,  5007.90.6030. 

5112.112030.  5112.112060.  5112.19.9010. 

5112.19.9020.  5112.19.9030.  5112.19.9040. 

5112.19.9060.  5112.19.9060,  511220.3000, 

5112.30.3000,  5112.90.3000,  5112.90.9010, 

5112.90.9090.  5212.11.1020.  5212.12.1020, 

5212.13.1020.  5212.14.1020,  5212.15.1020. 

521221.1020.  521222.1020.  521223.1020. 

521224.1020.  521225.1020.  5309212000. 

530929.2000.  5407.91.0520.  5407.92.0520, 

5407.93.0520,  5407.94.0520,  5408.31.0520, 

5408.32.0520,  5408.33.0520,  5408.34.0520, 

5515.13.0520.  551522.0520,  5515.92.0520, 

5516.31.0520.  5516.32.0520,  5516.33.0520 
and  5516.34.0620. 

Imports  charged  to  these  category  limits  for 
the  period  January  1. 1996  through  December 
31.  1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  A7XD  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(PR  Doc.  96-28848  Filed  ll-»-96:  8:45  am] 
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DELAWARE  RIVER  BASIN 
COMMSSION 

Water  Quality  Ragulatkms; 
Amandmenti  to  Comprehenalve  Plan, 
Water  Code  of  the  Delavrara  River 
Baain  and  Administrative  Manual— Part 
III  Water  Quality  Regulations 

AGENCY:  Delaware  River  Basin 
Commission. 

ACTION:  Notice. 

SUMMARY:  At  its  October  23, 1996 
business  meeting,  the  Delaware  River 
Basin  Commission  amended  its 
Comprehensive  Plan,  Water  Code  and 
Water  Quality  Regulations  concerning 
water  quality  criteria  for  toxic 
pollutants,  and  policies  and  procedures 
to  establish  wasteload  allocations  and 
e£Duent  limitations  for  point  source 
discharges  to  Zones  2  through  5 
(Trenton,  New  Jersey  to  the  Delaware 
Bay)  of  the  tidal  Delaware  River. 
EFFECTIVE  DATE:  January  1, 1997. 
ADDRESSES:  Copies  of  the  Commission's 
Water  Code  of  the  Delaware  River  Basin, 
Administrative  Manual — Part  III  Water 
Quality  Regulations,  the  full  text  of  the 
amendinents  and  Response  Document — 
September  5,  1 996  Public  Hearing  are 
available  from  the  Delaware  River  Basin 
Commission,  P.O.  Box  7360,  West 
Trenton,  New  Jersey  08628. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission:  Telephone  (609)  883-9500 
ext.  203. 

SUPPLEMENTARY  INFORMATION:  On 
October  5, 11  and  13, 1995,  the 
Commission  held  public  hearings  on 
proposed  amendments  to  its  water 
quality  regulations  as  noticed  in  the 
Federal  l^gister.  Vol.  60,  No.  143,  July 
26. 1995  and  Vol.  60,  No.  183, 
September  21, 1995.  As  a  result  of 
comments  received  on  that  proposal  and 
discussions  with  the  Commission's 
Water  Quality  and  Toxics  Advisory 
Committees,  the  Commission  modified 
its  initial  proposal.  The  proposed 
regulations,  as  modified,  were  the 
subject  of  a  public  hearing  on 
September  5, 1996  as  noticed  in  the 
Federal  Reg^ter,  Vol.  61,  No.  139,  July 
18, 1996. 

Specifically,  water  quality  criteria  for 
selected  toxic  pollutants  are 
incorporated  in  the  Comprehensive  Plan 
and  Article  3  of  the  Water  Code  and 
Water  Quality  Regulations  as  stream 
quality  objectives.  Article  4  of  the  Water 
Quality  Regulations  has  also  been 
amended  to  include  policies  and 
procedures  to  be  used  to  establish 
wasteload  allocations  for  those 


discharges  containing  pollutants  which 
exceed  the  stream  quaUty  objectives  and 
impact  the  designated  uses  of  the  river. 

Adoption  of  these  amendments 
provides  a  mechanism  for  identifying 
toxic  pollutants  which  impair  aquatic 
life  and  human  health,  and  developing 
uniform  and  equitable  wasteload 
allocations  for  those  NPDES  discharges 
to  the  tidal  Delaware  River  which 
contribute  to  their  impairment.  The 
permitting  authorities  of  the  Basin  states 
will  utilize  allocations  developed  by  the 
Commission  to  establish  effluent 
limitations  for  NPDES  permittees  in 
their  jurisdiction,  as  appropriate. 

Modifications  to  the  initial  proposal 
include  the  following: 

1.  Revised  numerical  values  for  the 
stream  quality  objectives  for  five 
parameters; 

2.  Inclusion  of  language  requiring  the 
Commission  to  identify  and  designate 
critical  habitat  within  the  tidal  Delaware 
River, 

3.  Revised  language  regarding 
discharges  to  exposed  benthic  habitat; 

4.  Inausion  ot  a  provision  for  a 
demonstration  to  support  alternative 
requirements  for  dispersion  areas  or 
mixing  zones  where  stream  quality 
objectives  for  the  protection  of  aquatic 
life  from  acute  efiiects  may  be  permitted; 

5.  Specification  that  the  Commission 
rather  than  the  Executive  Director  is 
authorized  to  establish  alternative 
requirements  based  upon  the 
demonstration  discussed  in  item  no.  4.; 

6.  Deletion  of  tables  of  values  of 
Minimum  Performance  Standards,  and 
replacement  with  language  describing 
the  basis  for  establishing  Minimum 
Performance  Standards; 

7.  Inclusion  of  language  and 
definitions  specifying  the  order  of 
preference  for  information/data  used  to 
establish  initial  loadings  for  allocation 
ofwasteloads;  | 

8.  Revised  language  on  adjustments 
for  pollutants  in  intdce  water: 

9.  Modification  of  language  specifying 
the  maximum  extent  of  acute  toxicity 
dispersion  areas  or  mixing  zones  to 
indicate  that  these  requirements  will  be 
used  as  a  guideline  in  establishing 
wasteload  allocations; 

10.  Revised  language  regarding  the 
basis  for  the  effluent  flows  for 
municipal  wastewater  treatment  plants 
that  will  be  used  to  set  wasteload 
allocations;  and 

11.  Revised  language  regarding  the 
type  of  point  source  discharge  that  will 
be  covered  by  these  regulations. 

Based  upon  testimony  received  since 
the  initial  proposal  and  considerable 
deliberation,  Uie  Commission  has 
amended  its  Comprehensive  Plan,  Water 
Code  of  the  Dela%vare  River  Basin  and 


Administrative  Manual — Part  III  Water 
Quality  Regulations. 

Delaware  River  Basin  Compact  75  Stat  688. 

Dated:  October  25, 1996. 
SiMB  M.  Wekaun. 
Secretary. 

|FR  Doc  96-28840  Filed  11-8-96: 8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Na:  S4.132A] 

Centers  for  Independent  Living;  Notice' 
Inviting  Applications  for  New  Awards 
for  Rscai  Year  (FY)  1M7 

Purpose  of  Program:  This  program 
provides  support  for  planning, 
conducting,  administering,  and 
evaluating  centers  for  indepwident 
living  (centers)  that  comply  with  the 
standards  and  assurances  in  section  725 
of  the  Rehabihtation  Act  of  1973  (Act), 
as  amended,  consistent  with  the  State 
plan  for  establishing  a  statewide 
network  of  centers.  Renters  are 
consumer-controlled,  commimity-based, 
cross-disabiUty,  nonresidential,  private 
nonprofit  agencies  that  are  designed  and 
operated  within  local  communities  by 
individuals  with  disabilities  and 
provide  an  array  of  independent  living 
(IL)  services. 

Eligible  Applicants:  To  be  eligible  to 
apply,  an  appUcant  must  be  a  consiuner- 
controUed,  commimity-based,  cross- 
disability,  nonresidential,  private 

nonprofit  agency  as  defined  in  34  CFR 
364.4;  have  the  power  and  authority  to 
meet  the  requirements  in  34  CFR 
366.2(a)(1);  be  able  to  plan,  conduct, 
administer,  and  evaluate  a  center  for 
independent  living  consistent  with  the 
requirements  of  Section  725  (b)  and  (c) 
of  the  Act  and  Subparts  F  and  G  of  34 
CFR  Part  366;  and  either— (1)  not 
currently  be  receiving  fimds  under  Part 
C  of  Chapter  1  of  Title  VII  of  the  Act; 
or  (2)  propose  the  expansion  of  an 
existing  center  through  the 
establishment  of  a  separate  and 
complete  center  (except  that  the 
governing  board  of  the  existing  center 
may  serve  as  the  governing  board  of  the 
new  center)  in  a  different  geographical 
location.  Eligibility  under  this 
competition  is  limited  to  entities  that 
meet  the  requirements  of  34  CFR  366.24 
and  propose  to  serve  areas  that  are 
unserved  or  imderserved  in  the  States 
and  territories  listed  imder  AVAILABLE 
FUNDS. 

Deadline  for  Transmittal  of 
Applications:  March  7, 1997. 

Deadline  for  Intergovernmental 
Review:  May  6, 1997. 
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Applications  Available:  November  22. 
1996. 

Available  Funds:  $563,666  as 
distributed  in  the  following  manner: 

American  Samoa    $154,046 

California    $152,668 

Commonwealth  of  the  Northern  Mariana 

Islands    $52,049 
Delaware    $49,485 
Florida     $64,995 
Guam     $52,049 
Illinois     $38,374 

Estimated  Range  of  Awards:  $38,374 
to  $154,046. 

Estimated  Number  of  Awards:  1  per 
eligible  State  or  territory:  possibly  2  in 
CaUfomia. 

Note:  The  Department  is  not  bound  by  any 
eatimatea  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EHXiAR)  in 
34  CFR  Parts  74.  75.  77,  79.  80.  81.  82. 
85.  and  86:  and  (b).  The  regulations  for 
this  program  in  34  CFR  Parts  364  and 
366. 

For  Applications  or  Further 
Information  Contact:  John  Nelson,  U.S. 
Department  of  Education.  600 
Independence.  S.W..  Room  3326 
Switzer  Building.  Washington,  D.C. 
20202-2741.  Telephone  (202)  205-9362. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  lime, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  downloaded 
from  the  Ruhabiiitation  Services 
Administration's  eletironic  bulletin 
board,  telephone  (202)  20S-5574  (2400 
bps)  and  (202)  205-9950  (9600  bps);  and 
can  be  viewed  on  the  Department's 
electronic  bulletin  board  (Ed  Board), 
telephone  (202)  26O-9950:  on  the 
Internet  Gopher  Server  (at  gopher:// 
gcs.ed.gov/);  or  on  the  World  Wide  Web 
(at  http;//gr:s.ed.gov).  However,  the 
official  application  notice  for  this 
competition  is  the  notice  published  in 
the  Federal  Register. 

Prograai  Authority:  29  H  S  C.  721  (c)  and 
(e)and  796(0. 

Dated   Novemtwr  4.  1996 
Judith  E.  Hnimaiui, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services 
(FR  Doc.  96-28857  Filed  n-*-96.  8  45  am) 
M.IJNO  COM  ' 


NMIonel  EducMenal  RaMveh  PoHcy 
and  Pflorttiaa  Board;  Taleconfwanoa 

AQCNCV:  National  Educational  Rsaearch 
Policy  and  Priorities  Board,  Education. 

ACTION:  Notice  of  teleconference. 

SUMMART:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
teleconference  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  is  intended  to  notify 
the  public  of  their  opportimity  to  attend. 
The  public  is  being  given  less  than  15 
days  notice  of  this  meeting  in  order  to 
accommodate  the  members'  schedules 
and  the  procurement  deadlines  of  the 
Office  of  Educational  Research  and 
Improvement. 

DATES  AND  T»KS:  November  20. 1996;  4 
p.m.  to  5  p.m. 

AOORESaca:  First  Floor  Conference 
Room  (Room  100),  80  F  St..  NW., 
Washington.  DC  2020&-7564. 

Fon  n>im«R  MFomuTioN  contact: 

John  Christensen.  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board,  80  F  St., 
NW.,  Washington,  DC  20208-7564. 
Telephone:  (202)  219-2065;  Fax:  (202) 
219-1528. 

supplementary  aiFOMUTXM:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994  (the  Act). 
The  Board  works  collaboratively  with 
the  Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
(the  OfRce)  to  forge  a  national 
consensus  with  respect  to  a  long-term 
agenda  for  educational  research, 
development,  and  dissemination,  and  to 
provide  advice  and  assistance  to  the 
Assistant  Secretary  in  administering  the 
duties  of  the  Office. 

The  teleconference  is  open  to  the 
public.  The  Board  will  review  and 
comment  on  the  Assistant  Secretary's 
plans  for  the  expenditure  of  additional 
appropriations  for  FY  1997.  A  6nal 
agenda  will  be  available  from  the 
Board's  office  on  November  13.  1996. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board,  80  F  St.,  NW., 
Washington,  DC  20208-7564. 


Dated:  November  S,  1996. 
EvaMBitfaar, 
Executive  Director. 
(FR  Doc.  96-28906  Filed  ll-a-aS;  8:45  amj 


Nattonal  EducadoruH 
and  PHortttaa  Boafd; 


Policy 


AQENCY:  National  Educational  Research 
Policy  and  Priorities  Board,  Education. 
ACTION:  Notice  of  committee  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Committee  on  Standards 
of  the  National  Educational  Research 
Policy  and  Priorities  Board.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  Section  19(a)(2]  of  the  Federal 
Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATES  AND  TWKS:  December  5, 1996; 
8:30  a.m.  to  4  p.m. 
ADDRESSES:  First  Floor  Conference 
Room,  80  F  St.,  N.W.,  Washington,  D.C. 
20208. 

FOR  FURTHER  MFORMATION  CONTACT: 
John  Christensen,  Designated  Federal 
OfBdal,  National  Educational  Research 
Policy  and  Priorities  Board.  80  F  St.. 
N.W.,  Washington.  D.C.  20208-7564. 
Telephone:  (202)  219-2065;  Fax:  (202) 
219-1528.  Internet: 
)ohn_ChristenBen9ed.  gov. 
SUPPI^MENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994  (the  Act). 
The  Board  works  collaboratively  with 
the  Assistant  Secretary  for  the  OfTice  of 
Educational  Research  and  Improvement 
(the  Office)  to  forge  a  national 
consensus  with  respect  to  a  long-term 
agenda  for  educational  research, 
development,  and  dissemination,  and  to 
provide  advice  and  assistance  to  the 
Assistant  Secretary  in  administering  the 
duties  of  the  Office.  The  Act  directs  the 
Board  to  provide  guidance  to  the 
Congress  in  its  oversight  of  the  Office; 
to  advise  the  United  States  on  the 
Federal  educational  research  and 
development  effort;  and  to  solicit  advice 
from  practitioners,  policymakers,  and 
researchers  to  define  research  needs  and 
suggestions  for  research  topics.  The 
meeting  of  the  committee  is  open  to  the 
public. 

The  agenda  for  December  5  will 
center  on  a  review  of  the  standards 
which  are  under  development  for 
evaluating  and  assessing  the 
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perfonnance  of  all  redpiants  of  grants 
from  and  cooperative  agreements  and 
contracts  with  the  Office  of  Educational 
Research  and  Improvement.  The 
Committee  will  also  discuss  issues 
pertaining  to  standards  for  reviewing 
and  designating  exemplary  and 

Eromising  programs.  A  final  agenda  will 
B  available  from  the  Board's  office  on 
November  27. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  80  F  St..  NW 
Washington.  D.C.  20208-7564. 

Dated:  November  6, 1996. 
EveM-BitlMr. 
Executive  Director. 

[FR  Doc  96-28907  Filed  11-06-96;  8:45  am) 
MUMQOOM  400S-ei-ll 


National  Educational  naaearch  Policy 
and  Priorttiaa  Board;  Heating 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board,  Education. 
ACTION:  Notice  of  committee  meeting. 

SUMMARY:  Tbis  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Committee  on  Regional 
Educational  Laboratories  of  the  National 
Education  Research  Policy  and 
Priorities  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  is  intended  to  notify 
the  public  of  thefr  opportunity  to  attend. 
DATES  AND  TME8:  December  9, 1996; 
8:30  a.m.  to  4  p.m. 
ADDRESSES:  North  Central  Regional 
Educational  Laboratory,  1900  Spring 
Road,  Suite  300,  Oak  Brook,  IL  60521. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Christensen,  Designated  Federal 
Official.  National  Educational  Research 
Policy  and  Priorities  Board.  80  F  St.. 
N.W..  Washington.  D.C.  20208-7564. 
Telephone:  (202)  219-2065;  Fax  (202) 
219-1528.  Internet 
John_ChristensenOed.gov. 
SUPPLEMENTARY  MFORMATION:  The 

National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research.  Development,  Dissemination, 
and  Improvement  Act  of  1994  (the  Act). 
The  Board  works  collaboratively  vrith 
the  Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
(the  Office)  to  forge  a  national 
consensus  with  respect  to  a  long-term 
agenda  for  educational  research, 
development,  and  dissemination,  and  to 
provide  advice  and  assistance  to  the 


Assistant  Secretary  in  administering  the 
duties  of  the  Office.  The  Act  directs  the 
Board  to  provide  guidance  to  the 
Congress  in  its  oversight  of  the  Office; 
to  advice  the  United  States  on  the 
Federal  educational  research  and 
development  effort:  and  to  solicit  advice 
from  practitioners,  policymakers,  and 
researchers  to  define  research  needs  and 
suggestions  for  research  topics.  The 
meeting  of  the  Committee  is  open  to  the 
public. 

The  agenda  for  December  9  will 
center  on  the  third  year  evaluation  of 
the  work  of  the  laboratories  and  related 
issues.  A  final  agenda  will  be  available 
from  the  Board's  office  on  December  2. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board,  80  F  St.,  NW 
Washington,  D.C  20208-7564. 

Dated:  November  6, 1996. 
EveKLBiOar, 
Executive  Director. 
TFR  Doc  96-28908  FUed  11-8-96:  8:45  am) 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaslon 

[FERC-7iq 

Agency  Information  Collection  Under 
Review  t>y  the  Offlce  of  Management 
andBudgat 

November  6, 1996. 

AQENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  request  submitted  for 

review  to  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Ccunmission,  as 
explained  below.  The  Commission  is 
also  responding  in  this  submission  to 
comments  it  received  to  an  earlier 
Federal  Register  notice  of  July  26. 1996 
(61  FR  40208-40209). 
DATES:  Comments  must  be  filed  on  or 
before  December  12, 1996. 
ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 


Information  and  Regulatory  Afhirs, 
Attention:  Federal  Enei<gy  Commission 
Desk  Officer,  726  Jackson  Place  N.W., 
Washington,  D.C  20503.  A  copy  of  the 
comments  should  also  be  sent  to  Federal 
Energy  Regulatory  Commission, 
Division  of  Information  Services, 
Attention:  Mr.  Michael  Miller,  888  First 
Street,  N.E.  Washington  D.C.  20426.  Mr. 
Miller  may  be  reached  by  telephone  at 
(202)  208-1415  and  by  e-mail  at 
mmilleTOferc.fiBd.us. 

SUPPLEMBITARY  MFORMATION: 

Description:  The  energy  information 
collection  submitted  to  OMB  for  review 
contains:  

1.  Collection  of  Information:  FERC- 
716,  "Good  Faith  Request  for 
Transmission  Service  and  Response  by 
Transmitting  Utility  under  Sections 
211(a)  and  213(a)  of  the  Federal  Power 
Act". 

2.  Sponsor.  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0170.  The 
Commission  is  now  requesting  that 
C3MB  approve  a  three  year  extension  of 
these  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 
(FPA)  as  amended  and  added  by  the 
Energy  Policy  Act  of  1992.  The 
information  is  not  filed  with  the 
Commission,  however,  the  request  and 
response  may  be  analyzed  as  part  of  the 
Section  211  proceeding.  The  Enei^ 
Policy  Act  of  1992  amended  Section  211 
of  the  FPA  and  expanded  the 
Commission's  authority  to  order 
transmission  service.  Under  the  revised 
Section  211,  the  Commission  may  order 
transmission  services  if  it  finds  that 
such  action  would  be  in  the  public 
interest,  would  not  unreasoniably  impair 
the  continued  reliability  of  electric 
systems  affected  by  the  order,  and 
would  meet  the  requirements  of 
amended  Section  21  of  the  FPA. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  20  electric 
utilities.  Federal  power  marketing 
agencies  or  any  other  person  generating 
electric  energy  for  sale  or  resale  to  apply 
for  an  order  requiring  a  transmitting 
utility  to  provide  transmission  services 
to  the  applicant 

6.  Estimated  Burden:  4,000  total 
btirden  hoiu«,  20  respondents,  1 
response  annually,  200  hours  per 
response  (average). 

Statmsnr  Autfaority:  Section  211(a),  212. 
213(a).  of  the  Federal  Power  Art,  16  U.S.C 
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S24|-l.  uid  Sectiuoa  721-723  of  th«  Ennrgv 
Policy  Act  of  1W2.  (Pub.  L.  102-486). 

Lttfa  O.  Caabmll 

Secretary 

IFR  Doc.  96-28879  Filf»d  11-8-96;  8  45  ami 
OOCW  f717-«1-M 


[Doctol  No.  RP97-47-000] 

ANR  Pipeline  Company;  Notfoe  of 
PropoMd  ChMtgM  In  FERC  Om  TartfT 

Novmnber  5.  1996. 

Take  notice  that  on  October  31,  1996. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  a.4  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets  to  become 
effective  November  1.  1996: 

Fourteenth  Reviied  Sheet  No.  9 
Sixteenth  Revised  Sheet  No  9 
Sixteenth  Revised  Sheet  No.  13 
Sixteenth  Revised  Sheet  No   16 
Twentieth  Revised  Sheet  No   18 

ANR  States  that  the  above- referenced 
tariff  sheets  are  being  filed  to  commence 
recovery  of  approximately  $18.2  million 
of  pricing  differential  (PD)  and  carrying 
costs  that  have  been  incurred  by  ANR 
during  the  period  March  1.  1995 
through  August  30.  1996  as  a  result  of 
the  implementation  of  Order  Nos.  636. 
et  seq.  ANR  proposes  a  reservation  fee 
surcharge  applicable  to  its  Part  284  firm 
transportation  customers  to  recover 
ninety  percent  (90%)  of  the  PD  costs, 
and  an  adjustment  to  the  maximum  base 
tariff  rates  applicable  to  Rate  Schedule 
ITS  and  overrun  service  rendered 
pursuant  to  Rate  S<:hHdule  FTS-2.  so  as 
to  recover  the  remaining  ten  percent 
(10%). 

ANR  has  requested  that  the 
Commission  aircept  the  tendered  sheets 
to  become  effetrtive  November  1,  1996 
ANR  advises  that  the  proposed  rJiarges 
would  inc  rease  its  PD  surcharge  from 
$0  221  to  $0  357 

Any  p«^rson  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  DC. 
20426.  in  accordance  with  Sectidns 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154  210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  servo  to  make 
protestants  parties  to  the  prot.eeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lok  D.  CiibaU. 

Secntary. 

IFR  Doc.  96-28828  Filed  11-8-96;  8:45  un] 

Mxan  ootM  ariT-ai-M 

[Docket  Na  RPt7-a2-000| 

Columbia  Quif  Tranamlsaion 
Company.  Notice  of  Propoeed 
Chanoaa  In  FERC  Qm  Tariff 

November  5.  1996 

Take  notice  that  on  October  31. 1996. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  pursuant  to  Section  4 
of  the  Natural  Gas  Act  (NGA).  Section 
154.301  of  the  Federal  Energy 
Regulatory  Commission's  Rules  and 
Regulations  thereunder  (18  CFR  Section 
154.301).  and  provisions  of  the 
settlement  in  Columbia  Gulfs  last 
Section  4  general  rate  proceeding  in 
Docket  No.  RP94-219.  tendered  for 
filing  revised  tariff  sheets  listed  in 
Appendix  A  attached  to  the  filing, 
containing  propoeed  changes  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  The  tariff  sheets  listed  in 
Appendix  A  to  the  filing  bear  an  issue 
date  of  October  31.  1996.  and  a 
proposed  effective  date  of  December  1. 
1996.  Columbia  Gulf  anticipates  that  the 
Appendix  A  tariff  sheets  will  be 
suspended  by  the  Commission  for  the 
full  five  months  permitted  by  the  NGA 
and  moved  into  effect  as  of  May  1.  1997. 

Columbia  Gulf  states  that  the  rates  on 
the  Appendix  A  tariff  sheets  refiect 
moderate  increase  which  hove  occurred 
in  Cx>lumbia  GulPs  underlying  cost 
.structure  since  its  last  rate  filing,  as  well 
as  significant  changes  in  Columbia 
Gulfs  offshore  and  onshore  zone 
transportation  contracts  since  its  current 
rates  were  established,  and  result  in 
approximately  $9.6  million  of 
additional  revenue  annually  compared 
to  revenues  generated  by  the  current 
rates.  The  proposed  changes  in  the 
Appendix  A  tariff  sheets  are  based  on 
the  12-month  period  ending  July  31. 
1996.  adjusted  for  known  and 
measurable  changes  anticipated  to  occur 
on  or  before  April  30.  1997.  In  addition, 
the  Appendix  A  tariff  sheets  reflect 
additional  changes,  including  Columbia 
Gulfs  restatement  of  its  retainage  factors 
pursuant  to  its  General  Terms  and 
Conditions  (GTC)  Section  33.  the 
creation  of  a  new  offsystem-onshore 
zone,  and  a  new  GTC  Section  37 
concerning  the  construction  of  laterals 
as  required  by  Section  154.109(b)  of  the 
Commission's  Regulations. 

Columbia  Gulf  states  that  its 
proposals  are  more  fully  described  in 


the  filing  and  supported  by  Statement  P 
testimony  filed  therewith. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  finn 
customers  and  affected  state 
commissions.  Pursuant  to  Section 
154.208(a)  of  the  Commission's 
Regulations,  an  abbreviated  copy  of  the 
filing  has  been  sent  to  interruptible 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  p>arties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  is  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lok  D.  CaikaU. 
Secrgtary. 

IFR  Doc.  96-28823  Piled  11-8-96;  8:45  ami 
MLUNQ  oooc  mr-et-it 


(Docket  No.  RP97-34-001] 


East  Tenneaaee  Natural  Qas  Company; 
Notice  of  Proposed  Cftanges  In  FERC 
Qas  Tariff 

Novembers.  1996. 

Take  notice  that  on  October  31,  1996, 
East  Termessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  to  become  effective  on 
December  1, 1996. 

Substitute  Second  Revised  Sheet  Nq.  52A 

East  Tennessee  states  that  it  is  filing 
the  proposed  tariff  change  in  order  to 
clarify  the  definition  of  Maximum 
Allowed  Deliveries  as  contained  on 
proposed  Second  Revised  Sheet  No. 
52A  contained  in  East  Tennessee's 
October  11. 1996  tariff  filing  in  this 
docket. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  as 
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provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU. 
Secretary. 

(FR  Doc  96-28831  Filed  11-6-96: 8:45  am] 
I  OOOC  •nr-et-H 


[Docket  No.  TO87>1-23-00q 

Eastsm  Shore  Natural  Qas  Company; 
Notice  of  Propossd  Changes  In  FERC 
Qas  Tariff 

November  5, 1996. 

Take  notice  that  on  October  30, 1996 
Eastern  Shore  Natural  Gas  Com[>any 
(ESNG)  tendered  for  filing  as  put  of  Its 
FERC  Gas  Tariff.  First  Revised  Volimie 
No.  1.  certain  revised  tariff  sheets  in  the 
above  captioned  docket,  with  a 
proposed  effiective  date  of  November  1, 
1996. 

ESNG  states  that  the  revised  tariff 
sheets  included  herein  are  being  filed 
pursuant  to  Section  21  of  the  General 
Terms  and  Conditions  of  ESNG's  Gas 
Tariff  to  reflect  changes  in  ESNG's 
jurisdictional  rates.  "The  sales  rates  set 
forth  herein  reflect  an  increase  of 
$0.2955  per  dt  in  the  Commodity 
Charge,  as  measured  against  ESNG's 
Annual  PGA  filing.  Docket  No.  TA97-1- 
23-000.  et  al..  filed  on  August  30. 1996 
to  be  effective  on  November  1. 1996. 

ESNG  states  that  the  commodity 
current  purchased  gas  cost  adjustment 
reflects  ESNG's  projected  cost  of  gas  for 
the  months  of  November  1996  through 
January  1997,  and  has  been  calculated 
using  its  best  estimate  of  available  gas 
supplies  to  meet  ESNG's  anticipated 
purchase  requirements.  The  increased 
gas  costs  in  this  filing  are  a  restilt  of 
higher  prices  being  paid  to  producers/ 
suppliers  under  ESNG's  market- 
responsive  gas  supply  contracts. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211  and  Section  385.214).  All  such 
motions  or  protests  must  be  filed  as 


provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashdl, 
Secretary. 

(FR  Doc  96-28810  Filed  11-6-96: 8:45  am] 
MLUNQ  OOH  snr-oi-M 


[Docket  Na  aT97-a-0001 

El  Paso  Natural  Qas  Company;  Notice 
of  Propossd  Changas  In  FERC  Qas 
Tariff 

November  5. 1996. 

Take  notice  that  on  October  31, 1996, 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volxmie  No.  1, 
the  following  tariff  sheets,  to  become 
effisctive  December  1, 1996: 

Second  Revised  Sheet  No.  500 
Second  Revised  Sheet  No.  501 

El  Paso  states  that  the  tendered  tariff 
sheets,  update  the  Index  of  Sales 
Customers  contained  in  Third  Revised 
Volimie  No.  1  in  compliance  with 
Section  154.111  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
v^ll  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refiarence 
Room. 

Lois  D.  CaslieU. 
Secretary. 

(FR  Doc  96-28836  FUed  11-6-96;  8:45  am] 
MLUNQ  cooi  •nr-oi-M 


[Docket  Na  EL«7-»-00<q 

Enron  Potear  Marltetlng,  Inc.  v.  El 
Elaetrtc  Company;  Notice  of 
Supplemental  Order  Procaduras  and 
Denying  Motion 

November  S,  1996. 

Take  notice  that  the  Commission  is 
undertaking  certain  procedures  to 
consider  an  emergmcy  application  of 
Enron  Power  Marketing,  Inc.  (Q>MI) 
seeking  an  order  pursuant  to  section 
2G2(e)  of  the  FPA  to  modify  El  Paso 
Electric  Company's  (El  Paso)  Export 
Authorization  in  Docket  No.  EA-48-I, 
(authorizing  El  Paso  to  export  electricity 
to  Mexico)  and/or  to  modify  El  Paso's 
Presidential  Permits  for  its  United 
States-Mexico  border  facilities  in  Docket 
Nos.  PP-48-3  (Ascarate)  And  PP-92 
(Diablo),  llie  purpose  of  such 
modifications  would  be  to  permit  the 
use  of  El  Paso's  border  facilities  for 
other  United  States  OHnpanies  to 
participate  in  sales  of  finn  capacity  and 
associated  energy  to  CcHnision  Federal 
De  Electricidad  (CFE)  puntiant  to  CFE's 
September  9, 1996  request  for  proposals 
(RFP)  to  provide  up  to  a  maximum  of 
200  MW  during  1997  in  the  Zone  of 
Cuidad  Juarez,  Chihuahua,  on  the 
United  States/Mexico  border. 

EPMI's  application  was  originally 
filed  with  the  Department  of  Energy 
(DOE)  oa  October  7, 1996.  EPMI  asked 
DOE  to  supplement  orders  issued 
February  6, 1996,  in  Docket  No.  EA-102 
(authorizing  EPMI  to  export  electricity 
to  Mexico)  and  April  16, 1992.  in 
Docket  No.  EA-48-I  to  require  El  Paso 
to  provide  EPMI  nondiscriminatory 
transmission  access  over  the  United 
States  portion  of  the  lines  connecting 
the  Diablo  and  Ascarate  substations  in 
the  United  States  with  the  Insui^ntes 
and  Riverena  substations  in  Mexico. 
EPMI  also  requested  that  DC^  amend  El 
Paso's  Presidential  Permits,  Docket  No. 
PP-48-3  and  Docket  No.  PP-fl2,  to  the 
extent  necessary  to  grant  EPMI's 
request. 

On  November  1, 1996.  the  Secretary 
of  Energy  issued  Delegation  Order  No. 
0204-'163.  which  delegated  to  the 
Commission  the  authority  to  modify  or 
condition  El  Paso's  Presidential  Permits 
for  its  border  facilities  in  Docket  Nos. 
PP-48-3  and  PP-92,  or  El  Paso's 
authorization  to  export  in  Docket  No. 
EA-4&-I.  or  both.  DOE  authorized  the 
Commission  to  take  actions  necessary,  if 
any,  to  effectuate  open  access 
transmission  over  the  lines  connecting 
the  Diablo  and  Ascarate  substations  in 
the  United  States  with  the  Insuigentes 
and  Riverena  substations  in  Mexico. 
EPMI's  October  7, 1996  application 
initially  filed  with  DOE  has  been 
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docketed  as  Docket  No.  EL97-6-000  and 
pleadings  filed  at  DOE  in  response  to 
that  application  are  incoqrarated  into 
the  record  in  Docket  No.  EL97-8-0(X). 

In  a  pleading  filed  November  l.  1996. 
EPN4I  informed  the  Commission  that 
CFE  will  select  the  winning  bidder  on 
November  7.  1996.  and  the  chosen 
supplier  will  have  10  days  from  that 
time  (November  17,  1996)  to 
demonstrate  that  it  has  transmission 
service  to  meet  the  CFE's  requirements. 
El  Paso  filed  an  emergency  motion  on 
November  1.  1996.  requesting  a  period 
of  time  no  earlier  than  December  2, 
1996.  in  which  to  submit  a  reeponae  to 
EPMI's  October  7, 1996  application.  El 
Paso  states  that  it  will,  assuming  its 
system  has  capacity,  voluntarily  provide 
the  service  sought  by  EPMI,  as  well  as 
service  to  any  entity  that  is  selected  by 
CFE  as  a  result  of  its  September  9.  1996 
RFP.  "at  rates,  terms  and  conditions  that 
are  identical  to  thoae  incorporated  in  its 
Open  Access  Transmission  TarifT'  but 
"under  a  separate  agreement  that  is  not 
subject  to  the  jurisdiction  of  the 
G}mmission."  pending  final  action  on 
EPMI's  application.  On  November  4, 
1996.  EPMI  filed  an  answer  to  El  Paso's 
motion  stating  that  it  does  not  oppose  El 
Paso's  requests  as  long  as:  (1)  El  Paso's 
commitment  to  provide  voluntary 
service  is  fully  enforceable  in  future 
compliance  or  complaint  proceedings 
before  the  Commission  under  sections 
205  and  206  of  the  FPA;  and  (2)  EPMI 
is  afforded  an  opportunity  to  respond  to 
the  arguments  that  EI  Paso  may  make. 

Given  the  time  constraints  involved  in 
this  proceeding,  we  believe  it  necessary 
to  provide  hearing  procedures  that  will 
afford  El  Paso  with  an  "opportunity  for 
hearing"  required  in  section  202(e)  of 
the  FPA,  the  Presidential  Permits  or  the 
Executive  Orders  under  which  such 
permits  were  issued,  or  in  El  Paso's 
export  authorization  from  DOE  before 
November  17,  1996.  on  the  issues  raised 
in  EPMI's  October  7.  1996.  application. 
El  Paso's  motion  does  not  provide 
sufficient  reassurance  that  service  will 
be  available  to  EPMI  or  another  winning 
bidder  during  the  pendency  of  this 
proceeding  because,  as  EPMI  notes.  El 
Paso  does  not  believe  that  service  is 
enforceable  by  this  Commission  under 
the  Federal  Power  Act  and  has  provided 
potential  suppliere  to  CFE  no  other 
means  of  ensuring  that  service  will  be 
provided.  As  a  result,  unless  El  Paso  in 
the  immediate  future  provides  sufficient 
reassurance  that  service  will  be 
available  during  the  pendency  of  this 
proceeding,  timely  action  on  this 
complaint  is  necessary.  Thus,  we  will 
grant  El  Paso's  motion  only  if,  by 
November  8.  El  Paso  agrees  in  writing 
to  ofSar  to  the  winning  bidder  selected 


by  CFE  an  enforceable  contract  for  the 
year  1997  to  provide  the  necessary 
transmission  services  at  rate*,  terms  and 
conditions  consistent  with  the 
comparabihty  and  non-discriminatory 
principles  articulated  in  Order  No.  888. 
Further.  El  Paso  must  by  November  8 
agree  to  abide  by  the  Commiarion's 
resolution  of  any  disputes  that  arise 
under  such  contract,  fwnding 
Commiacion  resolution  of  the 
jurisdictional  issues  preaented  in  this 
proceeding. 

If  El  Paso  does  not  provide  this 
written  consent  by  November  8,  any 
person  desiring  to  be  heard  or  to  protest 
or  answer  EPMI's  fiUng  in  Docket  No. 
EL97-»-000,  including  El  Paso,  should 
file  a  motion  to  intervene,  protest,  or 
answer,  including  supporting  materials, 
with  the  Federal  Enei^  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington.  D.C  20426.  in  accordance 
with  Rules  214.  211  and  213  of  the 
Conmiission's  Rules  of  Practice  and 
Procedure  (18  CFR  §§  385.214.  211. 
213).  AH  such  motions,  protests, 
answere,  and  supporting  materials,  must 
be  filed  on  or  before  November  12. 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  %vi8hing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection. 

By  directioQ  of  the  Commisaioa 
Lois  D.  CaabeU. 
Secretary. 

IFR  Doc.  96-28890  Filed  11-8-96:  8:45  am) 
aajJNQ  oooa  tm-»um 


[Doclwl  No.  RP97-66-0001 

FkKkta  Qes  Trensmleelon  Company; 
Notice  of  TransHfon  Cost  Recovery 
Repoft 

November  5.  1996. 

Take  notice  that  on  November  1. 
1996,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  a 
Transition  Cost  Recovery  Report 
pursuant  to  Section  24  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1. 

FGT  states  that  the  Transition  Cost 
Recovery  Report  filed  summarizes  the 
activity  which  has  occurred  in  its  TCR 
Account  and  Order  No.  636  Account 
through  October,  1996  and  includes 
$940,948.87  of  recoverable  transition 
costs  not  previously  reported.  FGT 
states  that  because  the  currently 
effective  TCR  and  636  reservation 
charge  and  TCR  usage  surcharge  rates 


are  at  the  maximum  levels  permitted  by 
FGTs  tariff,  no  tariff  revisions  are 
required  as  a  result  of  this  filing. 

FGT  states  that  copies  of  thenling 
were  mailed  to  all  customers  serviced 
under  the  rate  schedules  affected  by  the 
report  and  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  rules 
and  regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
November  13. 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motimi  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Leis  D.  Caahdl. 
Secretary. 

IFR  Doc.  96-28820  Filed  11-8-96;  8:45  am) 
oooa  STiT-ai-ii 


[DoolMl  Na  RP96-267-001] 

Qm  neetfch  Institute;  Notlos  of 


November  S.  1996. 

Take  notice  that  on  November  4, 
1996,  Gas  Research  Institute  (GRI)  filed 
a  letter  requesting  authority  to  exceed 
the  10-unit  field  test  limit  for  one  of 
three  planned  field  test  activities. 

In  a  letter  dated  October  16, 1996.  GRI 
notified  the  Director  of  the  Office  of 
Pipeline  Regulation  that  it  plans  to 
commence  three  separate  field  test 
activities.  Two  of  these  are  scheduled  to 
begin  immediately  and  last  through  the 
end  of  1996.  and  involve  the  field 
testing  of  11  units  in  Project  0616  and 
6  uniU  in  Project  1007.  The  third  field 
test,  which  involves  only  one  unit  in 
Project  1445.  is  not  scheduled  to 
commence  until  April-May  1997.  GRI 
notes  that  the  field  test  activities  in 
Projects  1007  and  1445  do  not  require 
prior  Commission  approval  before 
commencement.  GRI  is  required, 
however,  to  inform  the  Commission 
when  it  commences  field  test  activities 
under  its  automatic  authority.  In 
compliance  with  this  requirement,  GRI's 
letter  includes  infbrmatian  on  the  field 
test  activities  in  Projects  1007  and  1445. 
and  on  the  first  10  units  of  the  Project 
0616  field  test. 
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Since  the  number  of  tmits  to  be  field 
tested  for  Project  0616  would  exceed  the 
10-tmit  Commission-set  limit,  GRI  is 
required  to  first  obtain  Commission 
approval  before  field  testing  any  imits  in 
excess  of  this  limit.  AccordLigly.  GRI 
seeks  approval  to  field  test  the  eleventh 
unit. 

GRI  plans  to  fimd  the  field  tests  using 
reprogramming  authority  within 
Stipulation  6  limits,  and  notes  that  all 
of  the  planned  field  tests  have  at  least 
50%  cofunding. 

Any  person  desiring  to  be  heard  or  to 
protest  GRI's  petition  shotild  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procediue,  18  CFR  385.214 
and  385.211.  All  protests,  motions  to 
intervene  and  conunents  should  be  filed 
on  or  before  November  13, 1996.  All 
comments  and  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding.' 
Copies  of  this  petition  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  96-28833  Filed  11-8-96;  8:45  am] 
BNJJNQ  oooe  Sn7-01-M 


[Docket  No.  RPS7-5&-OO01 

Qrsat  Lakes  Qas  Transmission  Umitad 
Partnarahip;  Mollca  of  Propoaad 
Changaa  in  FERC  Qaa  Tariff 

November  5, 1996. 

Take  notice  that  on  November  1 , 
1996,  Great  Lakes  Gas  Transmission 
Limited  Partnerehip  (Great  Lakes) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1  and  Original  Volume  No.  2.  the  tariff 
sheets  Usted  on  Api>endix  C  to  the 
filing,  with  a  proposed  effective  date  of 
January  1. 1997. 

Great  Lakes  states  that  the  tariff  sheets 
are  being  filed  in  compliance  with 
Commission  Order  NO.  582.  72  FERC 
1 61,300  (1995).  issued  September  28. 
1995.  in  Docket  No.  RM96-3-000,  and 
Order  No.  587,  issued  July  17, 1996.  in 
Docket  No.  RM96-1-000.  Great  Lakes 
states  that  the  purpose  of  the  instant 
filing  is  to  convert  Great  Lakes'  rates 
and  tariff  from  a  voliunetric  (Mcf)  to  a 
thermal  basis  (Dth)  and  to  measure  heat 
content  on  a  dry  basis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  888 
First  Street.  N.E,  Washington.  D.C 
20426.  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commissicm's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  9&-28821  Filed  11-8-96;  8:45  am] 
■ajjNQ  cooc  sn7-ei-H 


[Docket  No.  RP97-7(MX)0] 

High  Mand  Offahors  Syatam;  Notica  of 
Tariff  Filing 

November  5, 1996. 

Take  notice  that  on  November  1, 
1996,  High  Island  Offshore  System 
(HIOS).  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volimie  No.  1.  the  following  tariff 
sheets,  to  be  effective  December  1. 1996: 

Cover 

Third  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  2 
Third  Revised  Sheet  No.  69 
Second  Revised  Sheet  No.  106-108 
Third  Revised  Sheet  No.  110 

HIOS  states  that  it  is  filing  the  instant 
tariff  sheets  to  comply  with  the 
Commission's  Order  No.  582  governing 
the  form  and  composition  of  interstate 
natural  gas  pipeline  tariffs. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washington.  DC  20426, 
in  accordance  with  Section  214  and  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  18  CFR  385.214  and 
385.211.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  and  available  for  public  inspection 

in  the  Public  Reference  Room. 

LofaD-Cadiril. 

Secretoiy. 

[FR  Doc  96-28816  Filed  11-8-86;  8:45  am] 

■UMQ  coot  snr-at-M 

[DockM  No.  RP97-46-O00] 

Koch  Qatsway  PIpaHna  Company; 
Notloaof  Rafund  Raport 

Novemlier  5. 1996. 

Take  notice  that  on  October  30, 1996, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  a  final 
reconciliation  summary  for  the  High 
Island  Offshore  System  and  U-T 
Offshore  System  (HIOSAJTOS)  Account 
858  Surcharge.  Koch  states  that  it  fully 
recovered  its  transition  costs  relating  to 
HIOS/UTOS  on  August  31,  1996  and 
will  be  crediting  up  to  177  customers  for 
the  excess  balance  of  $28,181  plus 
interest  within  30  days. 

Koch  states  that  the  refund  report  and 
transmittal  letter  was  mailed  to  all 
afiiected  shippere  and  interested  State 
Commissions 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
on  or  before  November  13, 1996. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
became  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 

[FR  Doc  96-28829  FUed  11-8-96;  8:45  am) 
Buaia  cooc  sn7-»t-M 

[Docket  No.  RP97-45-000] 

Mtoaiaaippi  River  Transmission 
Corporation:  Notica  of  Proposed 
Changes  In  FERC  Gas  Tariff 

November  5. 1996. 

Take  notice  that  on  October  30, 1996. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  December  1. 1996: 
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Second  Reviaad  Sheet  No.  94 
Third  Revlaed  Sheet  No.  147 
Third  Reviaed  Sheet  No.  170 
Pint  Revised  Sheet  No.  246 
First  Reviaed  Sheet  No.  266 
First  Revised  Sheet  No.  202 
First  Revised  Sheet  No.  310 
First  Revised  Sheet  No.  322 
First  Revised  Sheet  No.  330 

MRT  states  that  the  purpose  of  this 
filing  is  to  make  minor  changes  to 
address  housekeeping  and  clarification 
of  MRT's  current  practices. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas.  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  18  CFR 
385.211  or  385.214  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  %vill  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LateaCaaheU. 
Secretary. 

IFR  Doc.  96-2M30  Piled  11-«-W.  8:45  vn| 
■LUMtt  COM  STir-ei-tf 

(Dootot  No.  TM«7-3-ie-000) 

National  Fuel  Qaa  Supply  Corporation; 
NoUca  of  Propoaad  Changaa  In  FERC 
OaaTarm 

November  5.  1996 

Take  notice  that  on  October  31.  1996. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  Fourteenth  Revised  Sheet 
No.  5A.  with  a  proposed  effective  date 
of  November  1.  1996. 

National  states  that  under  Article  II. 
Section  2.  of  the  approved  settlement  in 
the  proceedings  at  Docket  No.  RP94- 
367-000.  et  al..  National  is  required  to 
recalculate  the  maximum  Interruptible 
Gathering  (IG)  rate  monthly  and  charge 
that  rate  on  the  first  day  of  the  following 
month  if  the  result  is  an  IG  rate  more 
than  2  cents  above  or  below  the  IG  rale 
as  calculated  under  Section  1  of  Article 
n.  The  recalculation  produced  an  IG  rate 
of  1 1  cents  per  dth. 


National  further  states  that  pursuant 
to  Article  0,  Section  4.  National  is  filing 
a  revised  tariff  sheet  within  30  days  of 
the  effective  date  of  the  reviaed  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Rules  211  ch- 
214  of  the  Commission's  Rules  of 
Practice  and  procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
LofaO.CMlMU. 
Secmtary 

(PR  Doc.  96-2M12  Filed  ll-«-96:  8:45  unj 
I  ooos  snT-ei-« 


(Docket  No.  RPV7-41-000] 

Natural  Qaa  PIpallna  Company  of 
Amarloa:  Notloa  of  Propoaad  Changea 
In  FERC  Qaa  T«m 

November  5.  1996. 

Take  notice  that  on  October  31. 1996. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  TarifT.  Sixth 
Revised  Volume  No.  1.  Seventh  Revised 
Sheet  No.  22.  to  be  effective  December 
1.1996. 

Natural  states  that  the  filing  is 
submitted  pursuant  to  Section  21  of  the 
General  Terms  and  Conditions  of 
Natural's  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1  (Section  21).  as  the 
seventh  semiannual  limited  rate  filing 
under  Section  4  of  the  Natural  Gas  Act 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulatory  Conunission 
promulgated  thereunder.  The  rate 
adjustments  filed  for  are  designed  to 
recover  Account  No.  858  stranded  costs 
incurred  by  Natural  under  contracts  for 
transportation  capacity  on  other 
pipelines.  Costs  for  any  Account  No. 
858  contracts  specifically  excluded 
under  Section  21  are  not  reflected  in 
this  filing. 

Natural  requested  specific  waivers  of 
Section  21  and  the  Commission's 
Regulations,  including  the  requirements 
of  Section  154.63.  to  the  extent 
necessary  to  permit  the  tariff  sheet  to 
become  effective  December  1. 1996. 


Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
iiuisdidional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insf>ection  in  the  public  reference  room. 
LakD.CaaiMU. 
SecTBtury. 

(PR  Doc  96-28824  Plied  11-8-96;  8:45  am) 
ioooa  tny-t-m 


pocket  Na  RPt1-22-00q 

Natural  Qaa  Ptpaltna  Company  of 
Amarica;  Notloa  of  RNng  of  Report  of 
Rafund 

November  5. 1996. 

Take  notice  that  on  October  30, 1996, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  its 
Report  of  Distribution  of  Refunds 
distributed  in  accordance  with  the 
provisions  of  Section  42  of  the  General 
Terms  and  Conditions  of  Natural's  FERC 
Gas  Tariff.  Sixth  Revised  Volume  No.  1. 

Natural  states  that  a  copy  of  this 
npon  has  been  mailed  to  all  recipients 
of  the  refund  and  state  regulatory 
agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  November  13,  1996. 
Protests  will  be  considered  by  tlie 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  {>artie8  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  referenc»  room. 
LatoD-CasheU, 
Secretary. 

(PR  Doc.  96-28834  Filed  11-8-96:  8:45  am] 
I  coot  •nr-ev-M 
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[Docket  No.  RP97-ff7-000!| 

NorAm  Qaa  Tranamlasion  Company; 
Notloa  of  Propotad  Changaa  In  FERC 
OaaTarm 

November  S,  1996. 

Take  notice  that  on  November  1, 
1996,  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fourth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  to  be  effective 
December  1, 1996: 

First  Revised  Sheet  No.  15 
Second  Revised  Sheet  No.  35 
Second  Revised  Sheet  No.  38 
Original  Sheet  No.  38A 
Second  Revised  Sheet  No.  39 
Second  Revised  Sheet  No.  66 
Second  Revised  Sheet  No.  67 
Original  Sheet  No.  67A 
Second  Revised  Sheet  No.  68 
First  Revised  Sheet  No.  128 
Original  Sheet  No.  128A 
First  Revised  Sheet  No.  164A 
Third  Reviaed  Sheet  No.  165 
Original  Sheet  No.  19SA 
First  Revised  Sheet  No.  230A 
First  Revised  Sheet  No.  297 

NGT  states  that  the  filing  revises  the 
penalty  for  unauthorized  overrun 
quantities  under  Rate  Schedule  FT  and 
IT,  incorporates  a  50  MMBtu 
imauthorized  overrun  threshold  prior  to 
incurrence  of  unauthorized  ovemm* 
penalties  in  most  circumstances,  revises 
the  penalty  for  failure  to  comply  with 
Operational  Flow  Orders  and  adds  a 
penalty  under  Rate  Schedule  PS  for 
activities  which  do  not  correspond  to 
quantities  authorized. 

NGT  states  that  the  new  tariff 
provisions  will  subject  Shippers  who 
tail  to  comply  with  an  OFO  to  a  $25.00 
per  MMBtu  penalty.  Under  Rate 
Schedules  FT  and  IT,  Shippers  will  be 
penalized  the  greater  of  $25.00,  or  the 
Gas  Cost,  per  MMBtu  if  its  unauthorized 
overrun  quantities  are  greater  than 
105%  but  less  than  or  equal  to  110%  of 
quantities  authorized,  and  the  greater  of 
$50.00,  or  the  Gas  Cost,  per  MMBtu  for 
imauthorized  overrun  quantities  in 
excess  of  110%  of  the  authorized 
quantities. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  214  and  211    . 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CaaheU, 
Secretary. 

(PR  Doc  96-28819  Filed  11-8-96;  8:45  am] 
MLUNQ  cooi  tnr-oi-M 


[DoekM  No.  TM97-1>138-00(g 

Nortano  PIpalina  Company;  Notloa  of 
Propoaed  Changaa  In  FERC  Gaa  Tariff 

November  5, 1996.    ' 

Take  notice  that  on  November  1, 
1996.  Norteno  Pipeline  Company 
(Norteno),  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff.  First 
Volimie  No.  1.  Norteno  submitted  First 
Revised  Sheet  No.  10  with  a  proposed 
effiective  date  of  October  1, 1996. 

Norteno  states  that  it  submitted  the 
tariff  sheet  to  comply  with  Oder  No. 
472  in  Docket  No.  RM87-3-000, 
establishing  that  cost  responsibility  for 
the  Commission's  budgetary  expenses 
would  be  assessed  against  gas  pipelines 
and  others  through  annual  charges. 
Order  No.  472  permitted  pipelines  to 
pass  through  these  nnniml  chaises  by 
means  of  an  Annual  Charge  Adjustment 
Provision.  In  accordance  with  Order  No. 
472  and  Section  28  of  the  General  Terms 
and  Conditions  of  Norteno 's  FERC  Gas 
Tariff,  Norteno  submits  for  filing  First 
Revised  Sheet  No.  10  to  track  the 
Commission's  approved  ACA  unit  rate 
of  $0.0020  per  Mcf  ($0.0020  per  MMBtu 
on  Norteno's  system)  effective  October 
1, 1996. 

Norteno  requests  waiver  of  Section 
154.402(b)(3)  of  the  Commission's  rules 
in  order  to  permit  the  proposed  tariff 
sheet  to  become  effective  on  October  1, 
1996. 

Norteno  states  that  copies  of  the  filing 
were  served  upon  Norteno's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


be  ttisea,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  became  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Caehell. 

Secretary. 

[PR  Doc  96-28814  FUed  11-8-96;  8:45  am) 

■LUNQ  cooc  «n7-ei-M 


[Docket  No.  RP97-60-OOQI 

Northwaat  PIpallna  Corporation;  Notica 
of  Patitlon  for  Qrant  of  Umltad  Waivar 
of  Tariff 

November  5. 1996. 

Take  notice  that  on  November  1 , 
1996.  pursuant  to  Rule  207(a)(5)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207(a)(5). 
Northwest  Pipeline  Corp>oration 
(Northwest)  tendered  for  filing  a 
Petition  for  Grant  of  Limited  Waiver  of 
Tariff. 

Northwest  seeks  a  limited  waiver  of 
Section  23  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  to  allow 
Northwest  to  issue  a  monthly  check  in 
lieu  of  a  credit  to  Pacific  Interstate 
Transmission  Company  (PTTOO)  for 
reservation  charges  coUected  from 
replacement  shippers  for  capacity 
released  by  PITCO. 

Any  person  desiring  to  be  heard  or  to 
prot^  this  filing  shoidd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
AU  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(PR  Doc  96-28817  Filed  11-6-96;  8:45  am) 
mtiXMta  coot  tnr-ai-H 
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[Doetot  No.  RP97-4»-000) 

Soutttem  Natural  Qaa  Company; 
NoOca  of  08R  Raviaad  Term  Shaata 

November  5,  1996. 

Take  notice  that  on  October  31.  1996, 
Southern  Natural  Cas  Company 
(Southern)  tendered  for  filing  as  p>art  of 
its  FERC  Cas  Tariff.  Seventh  Revised 
Volume  No.  1,  the  follovying  tariff  sheets 
with  the  proposed  effective  date  of 
November  1. 1996: 

Tariff  Sheets  Applicable  to  Coataatmg 
PartiM 

Sixteenth  Revised  Sheet  No.  14 
Thirty  Eighth  Revised  Sheet  No.  15 
Sixteenth  Revised  Sheet  No.  16 
Thirty  Eighth  Revised  Sheet  No.  17 
Twenty  Fifth  Revised  Sheet  No.  29 

Southern  states  that  it  submits  the 
revised  tariff  sheets  to  its  FERC  Cas 
Tariff.  Seventh  Revised  Volume  No.l,  to 
reflect  a  change  in  its  FT/FT-NN  GSR 
Surcharge,  due  to  a  credit  for  interim 
firm  transportation  provided  during 
October  1996  and  an  increase  in  CSR 
bilhng  units  effective  November  1,  1996. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parlies  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Tiling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  DC. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervent.  Copies  of  Southern's  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  O.  CuImU. 
Secretory 
jFR  Doc.  96-28827  Filed  11-8-96:  8:45  ami 
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[Docket  No.  RP97-6^-000] 

Stauban  (3aa  Storage  Company;  Notice 
of  Propoaed  Changaa  in  FERC  Qaa 
Term 

Novembers.  1996 

Take  notice  that  on  October  31.  1996. 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  lA, 


Original  Sheet  No*.  1  and  2,  with  a 
proposed  effective  date  of  December  1. 
1996. 

Steuben  states  that  Original  Sheet 
Nos.  1  and  2  set  forth  Steuben's 
proposed  sales  Rate  Schedule  S-1. 
Steuben  proposes  that  its  sales  Rate 
Schedules  S-1  become  eflective 
December  1.  1996. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaabiU, 
Secretary. 

IFR  Doc.  96-28822  Filed  11-8-96;  8:45  am) 
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[Dociiat  No.  Rf*97-60-000| 

Taxaa  Eaatam  Tranamiaalon 
Corporation;  Notka  of  Propoaad 
Changaa  In  FERC  Oaa  Tariff 

November  5. 1996. 

Take  notice  that  on  October  31, 1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volimie  No.  1  and  Original 
Volume  No.  2.  revised  tariff  sheets  listed 
on  Apf>endix  A  to  the  filing  to  become 
effective  December  1,  1996 

Texas  Eastern  states  that  the  revised 
tariff  sheets  are  being  filed  (i)  pursuant 
to  Section  15.6,  Applicable  Shrinkage 
Adjustment  (ASA),  contained  in  the 
General  Terms  and  Conditions  of  Texas 
Eastern,  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1,  and  (ii)  pursuant  to 
Texas  Eastern's  Docket  No.  RP85-177- 
119,  et  al.  Stipulation  and  Agreement 
("Settlement")  filed  January  31.  1994 
and  approved  by  Commission  order 
issued  May  12,  1994. 

Texas  Eastern  states  that  it  is  filing 
concurrently  its  Annual  PCB- Related 
Cost  FiUng  to  reflect  the  PCB-Related 


Cost  rate  components  to  be  effective  for 
the  twelve  month  period  December  1, 
1996  through  November  30, 1997  (PCS 
Year  7).  Texas  Eastern  states  that  the 
combined  impact  on  Texas  Eastern's 
rates  at  December  1, 1996  of  this  dling 
in  combination  v^th  the  PCB  Year  7 
Filing  for  typical  long  haul  service 
imder  Rate  Schedule  FT-1  from  Access 
Area  Zone  East  Louisiana  to  Market 
Zone  3  (ELA-M3)  equates  to  an  overall 
decrease  of  0.23  cents  as  follows: 


100%  LF 

impact  (y 

dih) 

PC8  Year  7  Flng 

(0.0067) 
00066 

ASA  &  Qlobel  Settlement 
ASA  Surcharge  

Spot  Fuel  Component 

00003 

Account  868  Coets 

(0.0014) 

Grand  Total 

(0.0023) 

Texas  Eastern  states  that  the  changes 
proposed  to  become  effective  beginning 
December  1, 1996  consist  of  (1)  revised 
ASA  Percentages  designed  to  retain  in- 
kind  the  projected  quantities  of  gas 
required  for  the  operation  of  Texas 
Eastern's  system,  less  quantities 
projected  to  be  purchased  from 
Appendix  C  contracts  under  the 
Settlement,  in  providing  service  to  its 
customers.  (2)  the  ASA  Surcharge 
designed  to  recover  the  net  monetary 
value  recorded  in  the  Applicable 
Shrinkage  Deferred  Account  as  of 
August  31, 1996,  (3)  Spot  Fuel 
Components  designed  to  recover  the 
Spot  Ck>sts,  as  de&ied  in  the  Settlement, 
projected  to  be  incurred  over  the  twelve 
month  period  beginning  December  1, 
1996  and  the  balance  recorded  in  the 
Spot  Fuel  Deferred  Account  as  of 
August  31, 1996.  (4)  A  Fuel  Reservation 
Charge  Adjustment  designed  to  recover 
the  excess  (limited  to  a  maximimi  rate) 
of  the  August  31, 1996  balance  in  the 
Non-Spot  Fuel  Deferred  Account  over 
the  threshold  amount  of  $25  million 
specified  in  Appendix  E  of  the 
Settlement,  and  (5)  a  revised  Account 
No.  858  Costs  rate  component  designed 
to  recover  the  projected  annual  cost  and 
the  August  31. 1996  balance  recorded  in 
the  Account  No.  858  Costs  Eteferred 
Account  which  repi«sents  the  amount 
necessary  to  true  up  the  actual  costs 
incurred  subsequent  to  the  Effective 
Date  of  the  Settlement  with  actual  cost 
recoveries  subsequent  to  the  Efliective 
Date  of  the  Settlement,  plus  applicable 
carrying  costs.  Texas  Eastern  states  that 
this  filing  also  constitutes  Texas 
Eastern's  report  of  the  aimual 
reconciliation  of  the  intemiptible 
revenues  under  Rate  schedules  IT-1. 
PTl  and  ISS-1  as  well  as  for  Rate 
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Schedule  LLIT  and  for  Rate  Schedule 
VKIT. 

Texas  Eastern  states  that  the  ASA 
Percentages  proposed  herein  are 
increased  compared  to  those 
percentages  in  Texas  Eastern's  currently 
effective  tariff  due  primarily  to  the 
reduction  in  the  annual  quantity  of  gas 
available  to  use  as  fuel  from  the 
Appendix  C  contracts  as  provided  in  the 
Settlement  which  is  offset  by  the 
decrease  in  the  projected  portion  of  the 
Spot  Fuel  Components.  Texas  Eastern 
has  requested  waiver  of  its  tariff  or  any 
other  waivers  the  Commission  may 
deem  necessary  in  order  to  permit  Texas 
Eastern  to  levelize  its  ASA  percentages 
for  the  eight  month  period  covering  the 
Spring.  Simimer  and  Fall  seasons  in  the 
interest  of  rate  stability  based  upon 
several  requests  from  its  customers. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  Firm 
Customers  of  Texas  Eastern  and 
Interested  State  Commissions,  as  well  as 
all  current  intemiptible  shippers  and  all 
parties  to  the  Settlement  in  Docket  No. 
RP85-177-119,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington,  D.C  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  a 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CaslMll, 
Secretniy. 

(PR  Doc  96-28825  Filed  11-8-96;  8:45  am) 
■KUNO  ooos  sriT-ei-M 


[Docket  No.  RP97-49-00Q] 

Taxaa  Eastam  Tranamiaalon 
Corporation;  Notica  of  Propoaad 
Changaa  in  FERC  Qaa  Tariff 

November  S,  1996. 

Take  notice  that  on  October  31, 1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1  and  Original 
Volimie  No.  2,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing  to  become 
effactive  December  1. 1996. 


Texas  Eastern  asserts  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Stipulation  and  Agreement  filed  by 
Texas  Eastern  in  Docket  Nos.  RP88-67, 
et  al.  (Phase  n/PCBs)  and  with  Section 
26  of  Texas  Eastern's  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1. 

Texas  Eastern  states  that  such  tariff 
sheets  reflect  a  decrease  in  th9f*CB- 
Related  Cost  component  of  Texas 
Eastern's  currently  effiective  rates.  For 
example,  the  reduction  in  the  100% 
load  factor  average  cost  of  long-haul 
service  imder  Rate  Schedule  FT-1  to 
Mari»t  Zone  3  is  $0.0067/dth. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions.  Texas  Eastern  further 
states  that  copies  of  this  filing  have  also 
been  mailed  to  all  parties  on  the  service 
list  in  Docket  Nos.  RP88-67.  et  al. 
(Phase  n/PCBs)  and  to  all  current 
intemiptible  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  DC 
20426.  in  accmdance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lok  D.  Cashell. 
Seaetaiy. 

IFR  Doc.  96-28826  Filed  11-8-96;  8:45  am] 
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[Docket  Na  CP97-79-0001 

Taxaa  Qaa  Tranamiaalon  Corporation; 
Notica  of  Raquaat  Under  Blankac 
Auttiorization 

November  5, 1996. 

Take  notice  that  on  October  31, 1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Fjederica  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  a»97-79-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  imder  the  Natural  C^  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  in  Coahoma  County. 


Mississippi,  to  serve  an  existing 
customer,  ^ssissippi  Valley  Gas 
Company  (MVG).  a  local  distribution 
company,  under  Texas  Gas's  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  ^ 

"Texas  Ges  states  mat  the  proposed 
delivwy  point  will  be  known  as  the 
Viney  Ridge  Road  Delivery  Point  and 
will  be  located  on  Texas  Gas's  Mainline 
System  in  Coahoma  County, 
Mississippi.  Texas  Gas  also  states  that  it 
will  install,  own,  operate  and  maintain 
the  side  valve,  dual  2"  orifice  meter 
station,  electronic  flow  measurement, 
telemetry  and  related  facilities,  and  that 
all  necessary  constructicm  by  Texas  Ges 
will  occur  inside  previously  disturbed 
existing  right-of-wav. 

Texas  Gas  states  that  the  new  delivery 
point  will  provide  operating  flexibility 
and  increased  supply  security  to  MVG 
in  the  Clarksdale,  Mississippi  area.  The 
estimated  nmyimnm  daily  volume  fcv 
this  point  is  5.000  MMBtu. 

Texas  Gas  states  that  MVG  «vill  s«ve 
the  new  delivery  point  with  natural  gas 
transported  pursuant  to  its  Firm 
Transportation  Agreement  and  Firm  No 
Notice  Transportation  Agreement  with 
Texas  Gas,  and  has  informed  Texas  Gas 
it  will  not  require  any  increase  in 
existing  contract  quantities  to 
accommodate  service  to  the  new 
delivery  point. 

Texas  Gas  states  that  since  no  increase 
in  contract  quantities  has  been 
requested  by  MVG,  the  above  proposal 
will  have  no  significant  efiiect  on  Texas 
Gas's  peak  day  and  annual  deliveries, 
and  service  to  MVG  through  this  point 
can  be  accomplished  wnthout  detriment 
to  Texas  Gas's  other  customers. 

Texas  Gas  states  that  MVG  will 
reimburse  Texas  C>as  for  the  cost  of  the 
facilities  to  be  installed  by  Texas  Gas, 
which  cost  is  estimated  to  be  $86,100. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Confmission, 
file  pursuant  to  Rule  214  of  the 
Coinmission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lok  O.  CuheU. 

Secmtory 

|FR  Doc.  96-28835  Filed  ll-«-96;  8.45  am) 

MUMQ  COM  cnr-^i-M 

[Doctot  No.  RP97-71-000] 

TranscontlrMntal  Gas  Pip*  Un« 
Cofporatton;  Notice  of  PropoMd 
Changes  In  FERC  Qaa  Tariff 

November  5,  1996 

Take  notice  that  on  November  1. 
1996.  Transcontinental  Gas  Pipe  Line 
Corporation  (Tran.sco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tanff. 
Third  Revised  Volume  No.  I,  the  tariff 
sheets  listed  in  Appendix  A  to  that 
filing,  to  become  effective  December  1. 
1996. 

Transco  states  that  the  cost  of  service 
proposed  in  the  instant  filing  is 
$793,104,220.  compared  to  a  cost  of 
service  of  $710,024,010  underlying 
Transco  s  rates  found  just  and 
reasonable  m  Docket  No.  RP92-137. 
Transco  notes  that  since  the 
effectiveness  of  the  Docket  No.  RP92- 
137  case,  it  has  filed  a  general  rate  ca.se 
in  Docket  No.  RP95-197.  as  to  which 
settlements  addressing  i.ssues  including 
cost  of  service  are  currently  awaiting 
Commission  action.  Transco  also  notes 
that  the  cost  of  service  for  DocJcet  No. 
RP92-137  is  not  directly  comparable  to 
the  cost  of  service  in  the  instant  case. 
due  to  the  fact  that  certain  Transco 
expansion  projects,  which  incTeased 
cost  of  service  but  which  did  not  require 
Transco  to  file  a  general  Section  4  rale 
case,  were  placed  into  service  after  the 
effec-tiveness  of  the  Docket  No.  RP92- 
137  case.  i.e..  September  1.  1992. 

Transco  states  that  the  principal 
factors  supporting  the  increase  in  cost  of 
service  are  (1)  an  increase  in  rate  ba.se 
resulting  from  additional  plant,  and  (2) 
an  increa.se  in  operation  and 
maintenance  expenses 

Transc.o  states  that  changes  proposed 
in  the  instant  filing  compared  to  the  pro- 
filed methods  in  place  on  the  Transco 
system  are  principally;  (1)  allocation  of 
100%  of  the  Hester  Storage  field  cost  of 
.service  to  its  system  firm  and 
interruptible  transportation  services;  (2) 
allocation  of  Accumulated  Deferred 
Income  Taxes  based  on  a  net  plant 
allocation,  (3)  capitalization  of  pipeline 
re<:oating  expenses  beginning  May  1. 
1997;  (4)  elimination  of  the  "at-risk" 
certificate  condition  governing 
Transco's  Mobile  Bay  facilities 
(although  the  instant  case  has  been  filed 
consistent  with  the  "at-risk"  condition); 
and  (5)  refunctionalization,  pursuant  to 


a  prior  Commission  order,  of  certain 
jointly  owned  tranunission  facilities  to 
the  gathering  function. 

Transco  also  states  that  its  rates  for 
firm  backhauls  are  currently  at  issue  in 
Docket  No.  RP96-21 1.  and  that  the  rates 
reflected  in  the  instant  filing  are 
consistent  with  Transco's  October  2. 
1996  compliance  filing  in  that 
proceeding. 

Transco  states  that  it  is  not  making 
any  proposals  in  the  instant  filing  which 
are  inconsistent  with  the  Stipulation 
and  Agreement  filed  on  June  19. 1996. 
in  Docket  No.  RP95-197.  which  was 
certified  to  the  Commission  on  July  31, 
1996  by  the  Presiding  Administrative 
Law  Judge  in  that  proceeding. 

Transco  further  states  that  the  instant 
filing  also  proposes  on  a  prospective 
only  basis  the  following  changes  to  the 
pre-filed  methods:  (1)  roll-in  of  the  costs 
of  the  Leidy  Line  and  Southern 
expansion  transmission  facilities  which 
currently  are  subject  to  incremental 
pricing;  and  (2)  establishing  rates  for 
interruptible  backhaul  service  equal  to 
rates  for  interruptible  forward  haul 
service.  Transco  has  included  in 
Statement  Q  pro  forma  tariff  sheets 
reflecting  the  interruptible  backhaul  rate 
proposal.  These  changes  are  proposed  to 
be  effective  prospectively  only  after 
Commission  approval. 

Transco  states  that  copies  of  the  filing 
have  been  served  upon  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Capitol  Street,  N.E..  Washington, 
DC.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caaheil. 
Secretary 
IFR  Doc  96-28815  Filed  11-8-96;  8:45  am] 

M-UNQ  OOM  SriT-OI-M 


[Doctot  Htm.  RP06-997-001  and  RP9fr-42S- 
008] 

Tranawwtam  Pipalina  Company; 
Notto*  of  Propoaad  Changas  in  FERC 
Qaalarm 

November  5, 1996. 

Take  notice  that  on  October  31 .  1996 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
November  1. 1996: 

1st  Revised  Sheet  No.  5B.03 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  reduce  the  amount 
originally  filed  to  be  recovered  in  its 
TCR  II,  No.  2  filing  made  September  30. 
1996,  based  on  the  Stipulation  and 
Agreement  fried  in  Docket  No.  RP95- 
271-003  on  May  21.  1996  and  an 
amendment  filed  in  Docket  No.  RP95- 
425  filed  July  18,  1996. 

Transwestem  states  that  this  filing 
will  reduce  TCR  II.  No.  2  by  $159,121.09 
and  Transwestem  is  filing  a  tariff  sheet 
to  refiect  this  reduction  in  the  TCR  II 
surcharge. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Jlule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell. 
Secretary. 

IFR  Doc.  96-28832  Filed  11-8-96;  8:45  am) 
■HiJNa  COOK  anr-oi-M 

[Doclcet  No.  TM97-3-30-000] 

Trunkline  Gas  Company;  Notice  of 
Filing 

November  5.  1996. 

Take  notice  that  on  November  1, 
1996,  Tmnkline  Gas  Company 
(Tmnkline)  tendered  for  filing  its 
Annual  Interruption  Storage  Revenue 
Credit  Surcharge  Adjustment  in 
accordance  with  Section  24  of  the 
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General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1. 

Trunkline  states  that  the  purpose  of 
this  filing  is  to  comply  with  Section  24 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff,  First  Revised 
Voltune  No.  1  which  requires  that  at 
least  30  days  prior  to  the  effective  date 
of  adjustment,  Trunkline  shall  make  a 
filing  with  the  Conunission  to  reflect  the 
adjustment,  if  any,  required  to 
Trunkline's  Base  Transportation  Rates 
to  reflect  the  result  of  the  Intermptible 
Storage  Revenue  Credit  Surcharge 
Adjustment.  Tmnkline  further  states 
that  no  adjustment  is  required  to  Base 
Transportation  Rates. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  vtrith  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  96-28811  Filed  11-8-96;  8:45  am) 
BHJJNO  CODE  ITir-OI-M 


[Docket  No.  RP97-65-000] 

U-T  Offshore  System;  Notice  of  Tariff 
Filing 

November  5, 1996. 

Take  notice  that  on  November  1, 
1996.  U-T  Offshore  System  (U-TOS), 
tendered  for  fiiing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  to  be 
effective  December  1, 1996. 

Cover 

First  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  2 
First  Revised  Sheet  Nos.  10-13 
First  Revised  Sheet  Nos.  19-20 
First  Revised  Sheet  Nos.  23-25 
First  Revised  Sheet  Nos.  31-32 
First  Revised  Sheet  No.  33 


First  Revised  Sheet  No.  71 
Fourth  Revised  Sheet  No.  73 

U-TOS  states  that  it  is  filing  the 
instant  tariff  sheets  to  comply  with  the 
Commission's  Order  No.  582  governing 
the  form  and  composition  of  interstate 
natural  gas  pipeline  tariffs. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 
and  385.211.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc.  96-28818  Filed  11-8-96;  8:45  am] 

BiLUNG  CODE  6717-01-M 


[Docket  No.  ER96-291 4-000] 

Working  Assets  Green  Power,  Inc.; 
Notice  of  Filing 

November  5, 1996. 

Take  notice  that  on  October  9, 1996, 
Working  Assets  Green  Power,  Inc. 
tendered  for  filing  additional 
information  to  its  September  5, 1996, 
filing  filed  in  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  15, 1996.  Protests  wrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-28809  Filed  11-8-96:  8:45  am) 
MLUNQ  CODE  STIT-OI-M 


(Docket  No.  TM97-2^78-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
GasTartff 

November  5, 1996. 

Take  notice  that  on  October  31. 1996. 
Wyoming  Interstate  Company  (WIC). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Third  Revised  Sheet  No.  5.1.  and  as  part 
of  its  FERC  Tariff,  Second  Revised 
Volume  No.  2.  Third  Revised  Sheet  No. 
4A  reflecting  an  increase  in  the  fuel 
reimbursement  percentage  for  Fuel,  Lost 
and  Unaccounted-for  Percentage  (FL&U) 
from  0.07%  to  0.31%  effective 
December  1,  1996. 

WIC  states  that  copies  of  the  filing 
were  served  upon  the  company's 
intervening  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Sections  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  96-28813  Filed  11-8-96;  8:45  am] 

BILLINO  CODE  S717-01-M 


[Docket  No.  EG97-e-000,  et  ai.] 

Two  Elk  Generation  Partners,  Limited 
Partnership,  et  ai.;  Electric  Rate  and 
Corporate  Regulation  Filings 

November  4, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Two  Elk  Generation  Partners, 
Limited  Partnership 

[Docket  No.  EG97-9-0001 

On  October  29. 1996,  Two  Elk 
Generation  Partners,  Limited 
Partnership  ("Applicant"),  c/o  Michael 
J.  Ruffatto,  North  American  Power 
Group.  Ltd.,  8480  East  Orchard  Road, 
Suite  4000,  Greenwood  Village  CO 
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80111.  flled  with  the  Federal  Energy 
Regulatory  Comminion  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  %vill  own  an  approximstely 
250  MW  electric  generating  hdlity 
located  in  the  vicinity  of  Campbell 
County,  Wyoming  and  an 
interconnection  line  necessary  to  effisct 
sales  at  wholesale.  The  Facility's 
electricity  will  be  sold  exclusively  at 
wholesale. 

Comment  date:  November  25,  1906,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Indeck  PeppereU  Power  Aseociatee, 
Inc. 


(Dockflt  No.  ER96-34S-4)03| 

Take  notice  that  on  October  17, 1996. 
Indeck  PeppereU  Povrer  Associates.  Inc. 
(Indeck  PeppereU)  submitted  for  filing  a 
notification  of  a  change  in  ownership. 

Indeck  PeppereU  states  that  its 
compliance  filing  is  in  accordance  with 
Part  35  of  the  Commission's 
Regulations.  Indeck  PeppereU  requests  a 
waiver  of  the  Commission's  notice 
reqmrements  so  that  its  revised  rate 
schedule  may  become  effective  October 
IB,  1996. 

Comment  date:  November  18.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Company, 
Maasachuaetta  Electric  Co. 

(Docket  No.  ER97-2 10-000) 

Take  notice  that  on  October  25. 1996. 
New  England  Power  Company  and 
Massachusetts  Electric  Company  filed 
an  Interconnection  Service  Agreement 
with  the  Massachusetts  Bay 
Transportation  Authority. 

Comment  date:  November  18,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duquesne  Light  Company 

(Docket  No.  ER97-220-000I 

Take  notice  that  on  October  25. 1996. 
Duquesne  Light  Company  PLC),  filed  a 
Service  Agreement  dated  September  17. 
1996  with  AIG  Trading  Corporation 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  AIG  Trading  Corporation  as  a 
customer  under  &e  Tariff.  DLC  requests 
an  effective  date  of  September  17. 1996 
for  the  Service  Agreement. 

Comment  date:  November  18.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  DMiaaaae  light  Conpaay 

[Docket  Na  ER07-221-000I 

Take  notice  that  on  October  25. 1996. 
Duquesne  Light  Compeny  (DLC),  filed  a 
Service  Agreement  dated  August  28. 
1996  with  Industrial  Energy 
AppUcations.  Inc.  under  DLC's  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Industrial 
Energy  AppUcations,  Inc.  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  August  28, 1996  fctt  the 
Service  Agreement. 

Comment  date:  November  18, 1996.  in 
accordance  Mdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

a.  Doqnene  Light  Caatpany 

(Docket  No.  BR97-222-000J 

Take  notice  that  on  October  25, 1996, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  September  5. 
1996  with  AYP  Energy,  Inc  under 
DLCs  FERC  Coordination  Sales  Tariff 
(Tariff).  The  Service  Agreement  adds 
AYP  Energy.  Inc.  as  a  customer  under 
the  Tariff.  DLC  requests  an  efiiective  date 
of  September  5. 1996  for  the  Service 
Agreement. 

Comment  date:  November  18. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Dnqiieene  light  Company 

(Docket  No.  BR97-223-000I 

Take  notice  that  on  October  25. 1996. 
Duquesne  Light  Company  PLC),  filed  a 
Service  Agreement  dated  September  10. 
1996  with  Williams  Electric  Services 
Company  under  DLC's  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  WiUiams 
Electric  Services  Company  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  September  10. 1996 
for  the  Service  Agreement. 

Comment  date:  November  18. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Daqaeene  Light  Conqiany 

(Docket  No.  ER97-224-000I 

Take  notice  that  on  October  25. 1996. 
Duquesne  Light  Comfiany  PLC),  filed  a 
Service  Agreement  dated  October  1, 
1996  with  Delhi  Eneigy  Services.  Inc. 
under  DLC's  FERC  Coordination  Sales 
Tariff  (Tariff).  The  Service  Agreement 
adds  Delhi  Energy  Services.  Inc.  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  October  1. 1996  for 
the  Service  Agreement. 

Comment  date:  November  18. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  DaqnaBM  light  CoiBpany 

(Docket  Na  BRfl7-225-00O) 

Take  notice  that  on  October  25. 1996. 
Duquesne  Light  Company  PLC),  filed  a 
Service  Agreement  dated  October  1, 
1996  with  PadfiCorp  Power  Marketing. 
Inc.  under  DLCs  FERC  Comdination 
Sales  Tariff  (Tariff).  The  Service 
Agreement  adds  PadfiCorp  Power 
Marketing.  Inc.  as  a  customer  under  the 
Tariff  DLC  requests  an  efiiactive  date  of 
October  1, 1996  for  the  Service 
AgroemenL 

Comment  date:  November  18, 1996,  in 
acoordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Daqaesna  Light  Company 

(Dockot  No.  ER97-228-00OI 

Take  notice  that  on  October  25. 1996. 
Duquesne  Light  Company  PLC),  filed  a 
Service  Agreement  dated  September  23. 
1996  with  Morgan  Stanley  Capital 
Group.  Inc  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  Morgan  Stanley  Capital 
Group.  Inc  as  a  customer  under  the 
Tariff.  DLC  requests  an  effective  date  of 
September  23. 1996  for  the  Service 
Agreement 

Comment  date:  November  18. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Ciaaigy  Sanrice*.  Inc. 

(Dockst  Na  ER97-228-000I 

Take  notice  that  on  October  28. 1996. 
Cinergy  Services.  Inc  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Southern  Energy  Marketing,  Inc 

Cinergy  and  Southern  Energy 
Marketing.  Inc.  are  requesting  an 
effective  date  of  November  1, 1996. 

Comment  date:  November  18. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-229-O001 

Take  notice  that  on  October  28, 1996, 
Cinergy  Services.  Inc  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  AYP 
Energy,  Inc. 

Cinezgy  and  AYP  Energy,  Inc.  are 
requesting  an  effective  date  of  October 
1, 1996. 

Comment  date:  November  18. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Southwestern  Public  Service 
Company 

[Docket  No.  ERg7-230-000] 

Take  notice  that  on  October  28. 1996. 
Southwestern  PubUc  Service  Company 
(SPS),  tendered  for  filing  an  amendment 
to  the  Agreement  for  Wholesale  Full 
Requirements  Power  Service  between 
SPS  and  Lyntegar  Electric  Cooperative, 
Inc.  (Lyntegar).  The  amendment  adds 
four  new  deUvery  points  to  the  service 
SPS  is  currently  providing  Lyntegar. 

Comment  date:  November  18. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Commonwealth  Edison  Company 

(Docket  No.  ER97-231-000I 

Take  notice  that  on  October  28, 1996, 
Commonwealth  Edison  Company 
(ComEd),  submitted  five  Service 
Agreements,  variously  dated. 
estabUshing  Pacificorp  Power  Marketing 
(Pacificorp).  VTEC  Energy  Inc.  (VTEC). 
MidAmerican  Energy  Company  (MEC), 
AYP  Energy  Inc  (AYP),  and  ERI 
Services  (QU).  as  non-firm  customers 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
September  28, 1996  for  the  service 
agreements  with  Pacificorp.  VTEC.  MEC 
and  AYP.  and  an  effective  date  of 
October  3, 1996  for  the  service 
agreement  with  ERI,  and  accordingly 
seeks  waiver  of  the  Commission's 
requirements.  Copies  of  this  fiUng  were 
served  upon  Padficorp,  VTEC.  AYP.  ERI 
and  the  Illinois  Commerce  Commission. 

Comment  date:  November  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Commonwealth  Edison  Company 

[Docket  No.  ER97-232-000] 

Take  notice  that  on  October  28, 1996. 
Commonwealth  Edison  Company 
(ComEd),  submitted  for  fiUng  four 
Service  Agreements,  establishing 
Indiana  Mimicipal  Power  Agency 
(IMPA),  Central  Illinois  PubUc  Service 
Company  (OPS),  MidAmerican  Energy 
Company  (MEC).  and  AYP  Energy,  Inc. 
(AYP),  as  customers  under  the  terms  of 
ComEd's  Power  Sales  and  Reassignment 
of  Transmission  Rights  Tariff  PSRT-1 
(PSRT-l  Tariff).  The  Commission  has 
previously  designated  the  PSRT-1  Tariff 
as  FERC  Electric  Tariff.  Original  Volume 
No.  2. 

ComEd  requests  an  effective  date  of 
September  28. 1996,  and  accordingly 
seeks  waiver  of  the  Commission's 
requirements.  Copies  of  this  fiUng  were 
served  upon  IMPA.  OPS,  MEC,  AYP, 
and  the  Illinois  Commerce  Commission. 


Comment  date:  November  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Illinois  Power  Cmnpany 

[Docket  No.  ER97-233-000] 

Take  notice  that  on  October  28. 1996, 
Ulinois  Power  Company  (Ulinois 
Power).  500  South  27th  Street,  Decatur. 
Ulinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Entergy  Power  Marketing 
Corporation  will  take  service  under 
UUnois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Ulinois 
Power's  tariff. 

UUnois  Power  has  requested  an 
effective  date  of  November  1, 1996. 

Comment  date:  November  18, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Potomac  Electric  Power  Company 

(Docket  No.  ER97-234-000) 

Take  notice  that  on  Odober  25. 1996. 
Potomac  Electric  Power  Company 
(Pepco).  tendered  for  filing  service 
agreements  pursuant  to  Pepco  FERC 
Electric  Tariff.  Original  Volume  No.  4, 
entered  into  between  Pepco  and 
Carolina  Power  &  Light,  Rainbow 
Energy  Marketing  Corporation,  MidCon 
Power  Services  Corp.,  Pennsylvania 
Power  &  Light  Company,  and  Florida 
Power  &  Light  Company.  An  effective 
date  of  Odober  21. 1996  for  these 
service  agreements,  with  waiver  of 
notice,  is  requested. 

Comment  date:  November  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Eneigy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Cbmmission's  Rules  of 
Pradice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bw:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  CaaheU. 
Secretary. 

(PR  Doc.  96-28858  Filed  11-8-96;  8:45  am] 
■NXSHQ  coot  sn7-oi-» 


Sunshina  Act  Masting 

Issued  November  6, 1096. 

THE  FOLLOWING  NOTICE  OF 
MEETING  IS  PUBUSHED  PURSUANT 
TO  SECTION  3(A)  OF  THE 
GOVERNMENT  IN  THE  SUNSHINE 
ACT  (PUB.  L.  94-409).  5  U.S.C.  552B: 

AGENCY  HOLDING  MEETING: 
FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

DATE  AND  TIME:  NOVEMBER  13. 
1996  10:00  A.M. 

PLACE:  ROOM  2C.  888  FIRST 
STREET.  N.E.,  WASHINGTON.  D.C. 
20426. 

STATT/S.OPEN. 

MATTERS  TO  BE  CONSIDERED: 
AGENDA. 

•NOTE— ITEMS  LISTED  ON  THE 
ACXNDA  MAY  BE  DELETED 
WITHOUT  FURTHER  NOTICE. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  LOIS  D.  CASHELL, 
SECRETARY.  TELEPHONE  (202)  208- 
0400.  FOR  A  RECORDING  USTING 
ITEMS  STRICKEN  FROM  OR  ADDED 
TO  THE  MEETING,  CALL  (202)  206- 
1627. 

THIS  IS  A  LIST  OF  MATTERS  TO  BE 
CONSIDERED  BY  THE  COMMISSION. 
IT  DOES  NOT  INCLUDE  A  USTING  OF 
ALL  PAPERS  RELEVANT  TO  THE 
ITEMS  ON  THE  AGENDA;  HOWEVER. 
ALL  PUBLIC  DOCUMENTS  MAY  BE 
EXAMINED  IN  THE  REFERENCE  AND 
INFORMA^nON  CENTER. 

CONSENT  AGENDA— HYDRO.  662ND 
MKb'l'lNG— NOVEMBER  13. 1996,  REGULAR 
MEETING  (10«)  A.M.) 

CAH-1. 
DOCKET*  P-10536.  004,  PUBUC  UnLTTY 
DISTRICT  NO.  1  OF  OKANOGAN 
COUNTY.  WASHINGTON 
CAH-2. 
IXX3CET«  P-10934,  006,  WILLIAM  B. 
RUGER,JR. 
CAH-3. 
DOCKET*  P-1494. 134,  GRAND  RIVER 
DAM  AUTHORITY 
CAH-4. 
DOCKETi  P-7982.  002.  EVANS.  EVANS,  ft 
EVANS,  INC 
CAH-5. 
DOCKET*  EL95-48. 000,  PUBUC  UTILITY 
DISTRICT  NO.  1  OF  PEND  OREILLE 
COUNTY.  WASHINGTON 
OTHERSS  P-2042.  001,  PUBUC  UnUTY 
DISTRICT  NO.  1  OF  PEND  OREILLE 
COUNTY,  WASHINGTON 
CAH-6. 
DOCaCET*  P-2145,  021,  PUBUC  UTILITY 
DISTRICT  NO.  1  OF  CHELAN  COUNTY, 
WASHINGTON 
CAH-7. 
DOCKET*  P-4797.  042,  OOGENERATION, 

INC. 
OTHER#S  P-4797,  043.  CXX^NERATION, 

INC. 
P-4797.  044.  OOGENERATION.  INC. 
P-4797.  045,  OOGENERATION,  INC. 
P-4797.  048.  OOGENERA-nON,  INC 
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CONSENT  AGENDA— ELECTRIC 

CAE-1 

DOCKET*  ER96-2504.  000,  THE 

aNQNNATl  GAS  &  ELECTRIC 

COMPANY  AND  PSI  ENERGY,  INC 
OTHERtS  ER96-2S0e.  000,  THE 

ClNONNATl  GAS  ft  ELECTRIC 

COMPANY  AND  PSI  ENERGY,  INC 
CAE-2. 

DOCKETt  ER9fr-2957.  000.  NORTHROP 

GRUMMAN  CORPORATION 
OTHERIS  ER96-2958  000  GRUMMAN 

AEROSPACE  CORPORATION 
CAE-3.  DOCKET!  OA96-159.  000, 

ATLANTIC  CITY  ELECTRIC  COMPANY 
OTHERtS  OA96-3,  000,  ST.  JOSEPH 

LIGHT  k  POWER  COMPANY 
OA96-4.  000.  KANSAS  CITY  POWER  ft 

UGHT  COMPANY 
OA96-9.  000.  PAQFICORP 
OA9e-10.  000.  TAPOCO.  INC 
OA96-12,  000.  YADKIN,  INC 
OA96-13.  000.  PECO  ENERGY  COMPANY 
OA96-16.  000.  IDAHO  POWER  COMPANY 
OA96-20.  000.  WISCONSIN  POWER  ft 

UGHT  COMPANY 
OA96-36.  000.  CENTRAL  ILUNOIS  UGHT 

COMPANY 
OA96-«0.  000.  MONTANA-DAKOTA 

UTILITIES  COMPANY 
OA96-42.  000.  MIDAMERICAN  ENERGY 

COMPANY 
OA96-44,  000,  UGI  UTILITIBS.  INC 
OA96-47.  000.  NORTHERN  INDL\NA 

PUBUC  SERVICE  COMPANY 
OA96-56.  000.  DUQUESNE  UGHT 

COMPANY 

OASfr-ee.  000.  ilunois  power 

COMPANY 
OA9fr-67,  000.  MONTAUP  ELECTRIC 

COMPANY 
OA96-«0.  000.  PUBUC  SERVICE 

ELECTRIC  ft  GAS  COMPANY 
OA96-109.  000.  POTOMAC  ELECTRIC 

POWER  COMPANY 
OA96-115.  000,  MT.  CARMEL  PUBUC 

UTILITY  COMPANY 
OA96-n7.  000,  SOUTHERN  INDLNNA 

GAS  ft  ELECTRIC  COMPANY- 
OA96-122,  000,  MAINE  PUBUC  SERVICE 

COMPANY 
OA96-125,  000.  ES  UTILITIES,  INC. 
OA96-137.  000,  PORTLAND  GENERAL 

ELECTRIC  COMPANY 
OA96-139,  OOO.  SAN  DIEGO  GAS  ft 

ELECTRIC  COMPANY 
OA96-155,  000,  MIDWEST  ENERGY,  INC. 
OA9&-156,  000,  BALTIMORE  GAS  ft 

ELECTRIC  COMPANY 
OA96-162,  000,  WASHINGTON  WATER 

POWER  COMPANY 
OA96-163.  000,  LOCKHART  POWER 

COMPANY 
OA9&-167,  000,  COMMONWEALTH 

ELECTRIC  COMPANY 
OA9&-169.  000.  CINERGY  SERVICES.  INC. 
OA96-171.  000.  UNITED  ILLUMINATING 

COMPANY 
OA96-178.  000.  CAMBRIDGE  ELECTRIC 

UGHT  COMPANY 
OA96-1M.  000.  NEVADA  POWER 

COMPANY 
OA96-189,  000.  MAINE  ELECTRIC 

POWER  COMPANY 
OA96-190.  000.  OHIO  VALLEY  ELECTRIC 

CORPORATION 


OA96-191.  000.  BANGOR  HYDRO- 
ELECTRIC COMPANY 

OA96-193.  000.  KENTUCKY  UTILITIBS 
COMPANY 

OA9&-207.  000.  NORTHWESTERN 
PUBUC  SERVICE  OOMi>ANY 

OA96-208.  000.  LOUISVILLE  GAS  AND 
ELBCTRK:  COMPANY 
CAE-4.  DOCKET*  ERg6-2516,  000, 

atlantk:  ctty  elbctrk:  company, 
baltimore  gas  and  electric 

COMPANY  AND  DELMARVA  POWER  ft 
UGHTCO..ETAL 
OTHERtS  BC96-28.  000.  ATLANTIC  CTTY 

electrk:  company.  Baltimore 

GAS  and  electric  COMPANY  AND 

DELMARVA  POWER  ft  UGHT  CO..  ET 

AL. 
EC96-29.  000.  PECO  ENERGY  COMPANY 
EL96-69.  000,  ATLANTA  CTTY  ELECTRIC 

COMPANY,  BALTIMORE  GAS  AND 

ELECTRIC  COMPANY  AND 

DELMARVA  POWER  ft  UGHT  CO..  ET 

AL. 
BR96-266«,  000.  PECO  ENERGY 

COMPANY 
CAE-5. 

DOCKETt  OA96-158.  000.  ENTERGY 

SERVICES,  INC 
OTHER#S  OA96-232. 000.  LOCKHART 

POWER  COMPANY 
OA96-233.  000.  EMPIRE  DISTRICT 

ELECTRIC  COMPANY 
OA96-234.  000,  MIDWEST  ENERGY.  INC 
OA97-1 .  000.  KANSAS  CTTY  POWER  ft 

UGHT  COMPANY 
CAE-6. 

OMTTTED 
CAE-7. 
DOCKET*  ER96-1600.  002,  PORTLAND 

GENERAL  ELECTRIC  COMPANY 
CAE-8. 

OMTTTED 
CAE-9. 

DOCKET*  ER96-2381.  001.  FLORIDA 

POWER  ft  UGHT  COMPANY 
CAB-10.  DOCKET*  OA96-200.  001,  EL 

PASO  ELECTRIC  COMPANY 

CONSENT  AGENDA— GAS  AND  O^ 

CAG-1. 
DOCKET*  RP97-6.  000.  TRUNKUNB  GAS 
COMPANY 
CAG-2. 

DOCKET*  RP97-31.  000.  EAST 
TENNESSEE  NATURAL  GAS 
COMPANY 
CAG-3. 

DOCKET*  RP97-32.  000.  EASTERN 

SHORE  NATURAL  GAS  COMPANY 
OTHER*S  CP96-128.  000.  EASTERN 
SHORE  NATURAL  GAS  COMPANY 
CAG-4. 

DOCKET*  RP97-18.  000. 
TRANSWESTERN  PIPELINE  COMPANY 
CAG-5. 

DOCKET*  RP97-21.  000.  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-6. 

DOCKET*  RP97-27.  000.  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-7. 

DOCKET*  RP97-28,  000.  WYOMING 
INTERSTATE  COMPANY.  LTD. 
CAG-8. 

DOCKET*  RP97-37.  000.  CANYON  CREEK 
COMPRESSION  COMPANY 


OTHERtS  RP97-38. 000.  TRAILBLAZER 

PIPELINE  COMPANY 
RP97-39.  000.  STINGRAY  PIPEUNE 
COMPANY 
CAG-9. 

OMTTTED 
CAG-10. 
DOCKET*  RP97-«2, 000.  TRUNKLINE 
GAS  COMPANY 
CAG-1 1. 
DOCKET*  PR96-12. 000.  THE  MONTANA 
POWER  COMPANY 
CAG-1 2. 
DOCKET*  PR95-13. 000,  AOG  GAS 
TRANSMISSION  COMPANY.  LP. 
OTHER*S  PR95-13.  001.  AOG  GAS 
TRANSMISSION  COMPANY,  LP. 
CAG-1 3. 
DOCKET*  RP9&-110.  003.  CARNEGIE 
INTERSTATE  PIPELINE  COMPANY 
OTHER*S  RP96-197.  001.  CARNEGIE 
INTERSTATE  PIPELINE  COMPANY 
RP96-299.  001.  CARNEGIE  INTERSTATE 
PIPEUNE  COMPANY 
CAG-14. 

DOCKET*  RP97-1.  000.  NATIONAL  FUEL 
GAS  SUPPLY  CORPORATION 
CAG-1 5. 

DOCKET*  RP97-3.  000.  TEXAS  EASTERN 
TRANSMISSION  CORPORATION 
CAG-16. 

DOCKET*  RP97-4.  000.  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-1 7. 

DOCKET*  RP97-5.  000.  ALGONQUIN  GAS 
TRANSMISSION  COMPANY 
CAG-18. 

DOCKET*  RP94-149,  006,  PACIFIC  GAS 

TRANSMISSION  COMPANY 
OTHER*S  RP94-14S,  005.  PACIFK:  GAS 

TRANSMISSION  COMPANY 
RP95-141,  003,  PACIFIC  GAS 
TRANSMISSION  COMPANY 
CAG-19. 
DOCKET*  RP97-17, 000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-20. 
DOCKET*  RP97-19.  000.  MOJAVE 
PIPEUNE  COMPANY 
CAG-2 1. 
DOCKET*  RP97-20. 000,  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-22. 
DOCKET*  RP97-22.  000,  NORTHERN 
BORDER  PIPEUNE  COMPANY 
CAG-23. 
DOCKET*  RP96-209,  002,  KOCH 
GATEWAY  RPEUNE  COMPANY 
CAG-24. 
DOCKET*  RP96-180,  002,  STINGRAY 
PIPELINE  COMPANY 
CAG-25. 
DOCKET*  RP96-339,  002.  PACIFIC  GAS 
TRANSMISSION  COMPANY 
CAG-26. 
DOCKET*  OR96-11. 002,  EXPRESS 
PIPELINE  PARTNERSHIP 
CAG-27. 

OMTTTED 
CAG-28. 
DOCKET*  RP9&-330,  002,  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-29. 

OMTTTED 
CAG-30. 
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DOCKET*  RP95-197, 016, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
OTHERtS  RP96-211, 003, 
TRANSCONTINENTAL  GAS  PIPE  UNE 
CORPORATION 
CAG-3L 

OMITTED 
CAG-32. 
DOCKET*  RP9S-396,  002.  TENNESSEE 

GAS  PIPEUNE  COMPANY 
OTHER*S  RP95-63.  002,  TENNESSEE  GAS 

PIPEUNE  COMPANY 
RP95-88.  005.  TENNESSEE  GAS  PIPEUNE 

COMPANY 
RP95-112.  013.  TENNESSEE  GAS 

PIPEUNE  COMPANY 
RP95-396, 001 .  TENNESSEE  GAS 
PIPEUNE  COMPANY 
CAG-33. 

OMITTED 
CAG-34. 
DOCKET*  RP97-26.  000.  DECATUR 
UTILTTIES.  CTTY  OF  DECATUR. 
ALABAMA  V.  ALABAMA -TENNESSEE 
NATURAL  GAS  COMPANY 
CAG-35. 
DOCKET*  OR96-15.  000,  ULTRAMAR 
INC  V.  SFPP,  LP. 
CAG-36. 

OMITTED 
CAG-37. 

DOCKET*  MG88-47,  010.  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-38. 
DOCKET*  MG96-18.  000.  RICHFIELD  GAS 
STORAGE  SYSTEM 
CAG-39. 

DOCKET*  CP90-1391.  006.  ARCADIAN 
CORPORATION  V.  SOUTHERN 
NATURAL  GAS  COMPANY 
CAG-40. 
DOCKET*  CP96-186. 003,  ANR  PIPELINE 
COMPANY 
CAG-41. 
DOCKET*  CP96-358, 001,  MIDAMERICAN 
ENERGY  COMPANY  V.  NATURAL  GAS 
PIPEUNE  COMPANY  OF  AMERICA 
CAG-42. 
DOCKET*  CP96-567,  000.  PANHANDLE 
EASTERN  PIPE  UNE  COMPANY 
CAG-43. 
DOCKET*  CP96-575,  000.  NATURAL  GAS 
PIPEUNE  COMPANY  OF  AMERICA 
CAG-44. 
DOCKET*  CP96-670.  000,  VIRGINL\  GAS 
PIPEUNE  COMPANY 
CAG-45. 
DOCKET*  CP96-545,  000, 
TRANSCONTINENTAL  GAS  Pire  UNE 
CORPORATION 
OTHER*S  CP96-545,  001, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-46. 

OMITTED 
CAG-47. 
DOCKET*  CP96-630,  000.  MISSISSIPPI 
VALLEY  GAS  COMPANY  V.  TEXAS 
GAS  TRANSMISSION  CORPORATION 
OTHER*S  CP96-104,  000,  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-48. 
DOCKET*  CP96-644,  000.  WEST  TEXAS 

GAS.  INC. 
OTHER*S  CP96-590, 000,  NORTHERN 
NATURAL  GAS  COMPANY 


HYDRO  AGENDA 

H-1. 
RESERVED 

ELECTRIC  AGENDA 
B-1. 
RESERVED 

OIL  AND  GAS  AGENDA 
I. 

PIPELINE  RATE  MATTERS 
PR-1. 
DOCKET*  RM96-14.  001.  SECONDARY 

MARKET  TRANSACTIONS  ON 

INTERSTATE  NATURAL  GAS 

PIPEUNES 
OTHER*S  RM96-14.  002,  SECONDARY 

MARKET  TRANSACTIONS  ON 

INTERSTATE  NATURAL  GAS 

PIPEUNES 
RP96-352.  000,  PAQFIC  GAS  AND 

ELECTRIC  COMPANY. 

TRANSWESTERN  PIPELINE  COMPANY 

AND  SOUTHERN  CALIFORNL\  GAS 

COMPANY 
RP96-353.  000.  NATIONAL  FUEL  GAS 

DISTRIBUTION  CORPORATION 
RP96-355.  000.  COLUMBIA  GAS 

TRANSMISSION  COMPANY 
RP96-356.  000,  COLUMBIA  GULF 

TRANSMISSION  CORPORATION 
RP96-360.  000,  TRANSCONTINENTAL 

GAS  PIPE  LINE  CORPORATION 
RP96-368,  000.  WASHINGTON  GAS 

UGHT  COMPANY 
RP96-369.  000.  BROOKLYN  UNION  GAS 

COMPANY 
RP96-370,  000.  KERN  RIVER  GAS 

TRANSMISSION  COMPANY 
RP96-371,  000.  CENTRAL  HUDSON  GAS 

ft  ELECTRIC  CORPORATION 
RP96-372.  000,  MOUNTAINEER  GAS 

COMPANY 
RP96-373,  000,  BOSTON  GAS  COMPANY 
RP96-379,  000,  ARIZONA  PUBUC 

SERVICE  COMPANY 
RP96-382.  000,  ORANGE  AND 

ROCKLAND  UTILmES,  INC 
ORDER  ON  PILOT  PROGRAM. 
PR-2. 
DOCKET*  RM96-1,  003.  STANDARDS 

FOR  BUSINESS  PRACTICES  OF 

INTERSTATE  NATURAL  GAS 

PIPEUNES  NOTICE  OF  PROPOSED 

RULEMAKING. 
U. 

PIPEUNE  CERTIFICATE  MATTERS 
PC-1. 
RESERVED 

Lois  0.  Cuhell, 

Secretary. 

(FR  Doc.  96-29010  Filed  11-7-96: 11:25  am) 

BHJJNO  COOT  *717-01-P 


[Docket  No.  CP97-22-000,  «t  al.] 

Columbia  Gas  Transmission 
Corporation,  et  al.;  Natural  Gas 
Certificate  Filings 

November  4, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Cohindlia  Gas  Tranamianoa 
CcMporatMHi 

(Docket  No.  CP97-22-000] 

Take  notice  that  on  October  10, 1996, 
as  supplemented  Octobw  29, 1996, 
Columbia  Gas  Transmission  (OCT),  P.O. 
Box  1273,  Charleston,  West  Virginia 
25325-1273,  filed  in  Docket  No.  CP97- 
22-000  a  request  pursuant  to  Sections 
157.205, 157.212,  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212. 157.216(b))  for  approval  and 
permission  to  abandon  certain  minor 
facilities  at  a  deUvery  point,  modify 
another  delivery  point  to  Columbia  Gas 
of  Ohio  (COH)  in  Muskingiun  County, 
Ohio,  and  partially  reassign  the 
maximum  daily  delivery  obligations 
(mddo)  and  daily  demand  quantities 
from  an  existing  point  to  COH  to  this 
particular  point  of  delivery,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP83-76-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CGT  states  that  it  proposes  to  modify 
a  delivery  point  to  COH  in  Zanesville, 
Ohio  and  partially  reassign  the  mddo 
from  an  existing  point  to  COH  to  this 
particular  delivery  point.  Columbia 
further  states  that  to  accommodate  the 
modification  of  the  delivery  Columbia 
will  abandon  by  removal  a  meter  with 
two  inch  connections  and 
miscellaneous  fittings  and  pipe. 
Columbia  asserts  that  the  modifications 
sought  herein  will  have  no  impact  on 
Columbia's  existing  peak  day 
obligations  to  its  other  customers. 

Comment  date:  December  19, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Company 
and  Western  Gas  Interstate  Company 

[Docket  No.  CP97-53-000] 

Take  notice  that  on  October  21,  1996, 
Colorado  Interstate  Gas  Company  (QG) 
Post  Ofiice  Box  1087,  Colorado  Springs, 
Colorado  80944  and  Western  Gas 
Interstate  Company  (Western  Gas)  211 
North  Colorado,  Midland,  Texas  79701, 
collectively  referred  to  as  Applicants, 
filed  in  Docket  No.  CP97-53-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act,  for  permission  and 
approval  to  abandon  a  transportation, 
exchange,  and  sales  service  that  they 
perform  in  the  Panhandle  area  of  Texas 
and  Oklahoma,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Ine  Applicants  request  permission 
and  approval  to  abandon  the  service 
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that  they  perform  pursuant  to  their  July 
18. 1980,  Gas  Transportation.  Exchange 
and  Sales  Agreement,  as  amended  and 
QG's  Rate  Schedule  X-42  and  Western 
Gas'  Rate  Schedule  X-2.  Specifically, 
QG  proposes  to  abandon  the 
transportation  and  exchange  service  that 
it  provides  and  Western  Gas  proposes  to 
abandon  the  exchange  and  sales  service 
that  it  provides.  The  Applicants  state 
that  they  both  hold  open  access 
transportation  certificates  and  have 
restructured  their  services  pursuant  to 
Order  No.  636,  and  accordingly  no 
longer  require  the  above  services. 

No  fiacilities  are  proposed  to  be 
abandoned  in  this  proceeding,  and  the 
Applicants  declare  no  service  other  than 
that  stated  in  this  application  will  be 
terminated  or  otherwise  afSscted  as  a 
consequence  of  the  proposed 
abandonment. 

Comment  date:  November  25, 1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  CohunlMa  Gas  Transmission 
Corptwation 

(Docket  Na  CP97-«4I-000| 

Take  notice  that  on  October  24, 1996. 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas).  1700  MacCorkle 
Avenue,  S.E.,  Charleston.  West  Virginia 
25314-1599.  filed  in  Docket  No.  CP97- 
66-000  a  request  pursuant  to  Section 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  permission  and  approval  to 
abandon  certain  natural  gas  facilities 
located  in  Loudoun  County,  Virginia. 
Colimibia  Gas  makes  such  request  under 
its  blanket  certificate  issued  in  Docket 
No.  CP83-76-O00  pursuant  to  Section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Columbia  Gas  proposes 
to  abandon,  by  removal,  natural  gas 
facilities  consisting  of  a  point  of 
delivery  to  Washington  Gas  Light 
Company  (Washington  Gas),  known  as 
the  Sterling  Park  measuring  station. 
Columbia  Gas  proclaims  that  the 
measurement  and  regulation  facilities  at 
this  point  of  delivery  have  not  been 
used  for  deliveries  since  1993,  and  that 
services  provided  to  customers  through 
that  delivery  point  have  since  been 
either  discontinued  or  reconnected  to 
other  existing  distribution  systems. 

It  is  indicated  that  Washington  Gas 
does  not  ob)ect  to  Columbia  Gas' 
proposed  abandonment,  and  that  the 
proposed  abandonment  will  not  result 
in  a  loss  or  a  reduction  in  service  to  any 
customer.  It  is  further  stated  that  it  will 


cost  an  estimated  S7,400  to  retire  tUe 
facilities. 

Comment  date:  December  19. 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Florida  Gas  TraiwmiaaJoa  Conpuiy 

IDockst  No.  CP97-7O-43O0] 

Take  notice  (hat  on  October  25. 1996. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street.  P.O.  Box 
1188.  Houston.  Texas  77251-1188.  filed 
in  Docket  No.  CP97-70-000.  a  request 
pursiiant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct  and  operate  a 
new  gas  measurement  facility  in 
Tangipahoa  Parish.  Louisiana,  which 
will  serve  as  a  point  of  delivery  to 
Amite  Foundry  and  Machine.  Inc. 
(Amite).  FGT  makes  such  request,  under 
its  blanket  certificate  issued  in  Docket 
No.  CP82-553-000.  pursuant  to  Section 
7  of  the  Natural  Gas  Act,  all  as  more 
fiilly  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  FGT  is  proposing  to 
construct  and  operate  a  2-inch  tap  and 
a  tap  valve,  at  or  near  mile  post  37.6  on 
FGT's  existing  24-inch  mainline: 
approximately  50  feet  of  2-inch 
connecting  pipe;  a  minor  2-inch  meter 
bypass  line,  electronic  flow 
measurement  eqxiipment;  a  2-inch  rotary 
meter,  and  other  miscellaneous 
appurtenant  facilities  so  that  FGT  can 
dieliver  up  to  a  maximum  of  36  MMBtu 
of  gas  per  hour  to  Amite,  on  an 
interruptible  basis.  It  is  stated  that  the 
volumes  will  be  used  to  fuel  Amite's 
day  to  day  industrial  operations. 

FGT  states  that  the  total  volumes  to  be 
delivered  after  this  request  will  not 
exceed  the  total  volumes  delivered  prior 
to  this  request.  FGT  estimates  that  tne 
proposed  facilities  will  cost 
approximately  $83,000  and,  indicates 
that  Amite  has  elected  to  reimburse  FGT 
for  all  costs  and  expenses  directly  and 
indirectly  incurred  by  FGT  relating  to 
the  proposed  construction  in  lieu  of 
customer  ownership. 

Comment  date:  I>Bcember  19. 1996.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Nor  Am  Gas  Tranamiasion  Compaay 

(Docket  No.  CP97-7}-4)00| 

Take  notice  that  on  October  28. 1996, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP97- 
73-000,  a  request  pureuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations,  under  its 


blanket  certificate  issued  in  Docket  Nos. 
CP82-384-000  and  CP82-384-001  to 
abandon  certain  fiuilities  in  Arkansas, 
all  as  more  fully  set  forth  in  the  request 
wUch  is  on  file  with  tbe  CcMnmiasion 
and  open  to  public  inspection. 

Spedficalfy.  NGT  specifically 
proposes  to  abandon  two  inactive  2-inch 
meter  stations  and  two  2-inch  taps  on 
Line  K-South  in  Union  County. 
Arkansas,  originally  installed  to  deliver 
gas  to  ARKLA  in  the  El  Dorado  area. 
ARKLA  has  discontinued  use  of  these 
facilities  and  consented  to  their 
removal.  No  service  will  be  abandoned 
as  a  result  of  this  proposal.  Cost  of  the 
facilities  to  be  abuidoned  is  $6,001.  The 
taps  will  be  abandoned  in  place  and  all 
above  ground  facilities  removed. 

Comment  date:  December  19, 1996.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP97-76-0001 

Take  notice  that  on  October  29. 1996, 
Colorado  Interstate  Gas  Company  (QG). 
Post  Office  Box  1087.  Colorado  Springs. 
Colorado  80944.  filed  in  Dodcet  No. 
CP97-76-000.  a  request  pursuant  to 
Sections  157.205  and  157.211  (18  CFR 
Sections  157.205  and  157.211)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act.  fcv  authorization  to 
construct  a  new  delivery  fodlity 
pursuant  to  QG's  blanket  certificate 
issued  in  Docket  No.  CP83-21-000.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

QG  proposes  to  construct  and  operate 
a  new  delivery  facility  located  in 
Morgan  County.  Colcvado  consisting  of 
a  4-inch  tap,  valve,  and  measurement 
with  appurtenant  facilities.  QG  states 
that  the  new  delivery  facility  would  be 
constructed  pursuant  to  a  request  by 
Excel  Corporation  (Excel)  and  Leprino 
Foods  Company  (Leprino).  It  is  stated 
that  the  proposed  deliveries  of  natural 
gas  for  Eixcel  are  3,200  MMBtu  per  day 
and  2,000  MMBtu  per  for  Leprino.  It  is 
further  stated  that  QG  has  been  advised 
that  gas  transported  to  the  proposed 
delivery  facility  would  be  used  in  a  beef 
processing  plant  by  Excial  and  in  a 
cheese  processing  plant  by  Leprino.  QG 
states  that  the  estimated  cost  of  the 
delivery  facility  is  $91,000  which  Excel 
and  Leprino  would  reimburse  to  CIG. 

Comment  date:  December  19, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
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Regulatory  Commission,  888  First 
Street,  N.E..  Washington.  D.C  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gaa  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  bearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Conmiission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request,  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
LoHCCadiell. 
SecreUuy. 

(PR  Doc.  96-28859  Filed  11-8-96: 8:45  am] 
oooc  sn7-oi-i» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT8-00199:  FRL-63«7-7] 

ToKic  Chemlceie;  Infbnnrtlon 
Cdlectione;  Comment  Requeet 

AQBICV:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Requests  $CRs)  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICRs  to  OMB  for  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collections  described 
below.  The  ICRs  are:  (1)  A  continuing 
ICR  entitled  "Notification  of  Substantial 
Risk  of  Injury  to  Health  and  the 
Environment  under  TSCA  Section  8(e)," 
EPA  ICR  No.  0794.08,  OMB  No.  2070- 
0046,  which  relates  to  reporting 
requirements  found  at  15  U.S.C.  2607(e), 
and  (2)  a  continuing  ICR  entitled  "PCB 
Disposal  Permitting  Regulation,"  EPA 
ICR  No.  1012.06,  OMB  No.  2070-0011, 
which  relates  to  reporting  requirements 
foxmd  at  40  CFR  parts  761.60,  761.70, 
and  761.75.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  nimibers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9. 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  13, 1997. 
ADDRESSES:  Submit  three  copies  of  aU 
written  comments  to:  TSCA  Document 
Receipts  (7407),  Rm.  NE-G99,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Telephone:  202-260-7099.  All  comments 
should  be  identified  by  the  respective 
administrative  record  numbers: 
comments  on  ICR  No.  0794.08  should 
reference  administrative  record  number 
165  and  comments  on  ICR  No.  1012.06 
should  reference  administrative  record 
nimiber  166.  These  ICRs  are  available 
for  public  review  at,  and  copies  may  be 
requested  from,  the  docket  address  and 
telephone  number  listed  above. 

Comments  and  data  may  also  be 
submitted  electronically  l^  sending 
electronic  mail  (e-mail)  to: 
oppt.ncicOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
charactera  and  any  fonn  of  enc^rption. 
Comments  and  data  will  also  be 


•ocroted  on  disks  in  WordPerfect  5.1 
file  fonnat  ot  ASCII  fik  fanaaL  AU 
amunents  and  data  in  electronic  form 
with  recpect  to  ICR  No.  0794.08  must  be 
identifiM  by  the  administrative  reooid 
number  AR-165  and  ICR  0794.08.  All 
comments  and  data  in  electronic  form 
with  respect  to  lOl  No.  1012.06  must  be 
identifi«d  by  the  administrative  record 
number  AR-166  and  ICR  1012.06.  No 
confidential  business  infonnation  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  these 
documents  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  m.  of  this 
document. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 
general  information  ccmtact:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Telephone:  202-554-1404,  "TOD:  202- 
554-0551.  e-mail:  TSCA- 
HotlineOepamail  .epa.gov. 

For  technical  information  contact  the 
following  individuals: 

For  ICR  No.  0794.08  contact  Richard 
Hefter,  Chemical  Screening  and  Risk 
Assessment  Division  (7402),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460, 
TelephcMie:  202-260-3470,  Fax:  202-260- 
1216,  e-mail: 
hefter.richard0epamail.epa.gov. 

For  ICR  No.  1012.06,  contact  Peter 
Gimlin,  Chemical  Management  Division 
(7404),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460,  Telephone:  202-260-3972, 
Fax:  202-260-1724,  e-mail: 
gimlin.  petei^pamail  .epa.gov. 
SUPPI.EMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  the  ICRs  are  available  from  the 
EPA  Public  Access  gopher 
(gopher.epa.gov)  at  the  Environmental 
Sub-Set  entry  for  this  document  imder 
"Rules  and  Regiilations." 

L  Background 

Entities  potentially  affiscted  by  this 
action  are:  with  respect  to  ICR  No. 
0794.08,  persons  who  manu&cture, 
import,  process  or  distribute  a  chemical 
substance  or  mixture:  and,  with  respect 
to  ICR  No.  1012.06,  persons  who  wish 
to  obtain  approval  from  EPA  to  operate 
a  PCB  disposal  facility  (e.g.,  incinerator, 
chemical  waste  landfill,  alternate 
disposal  technology).  For  each 
collection  of  information  addressed  in 
this  notice,  EPA  would  like  to  solicit 
comments  to: 
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(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

n.  Information  CoUactions 

EPA  is  seeking  comments  on  two 
ICRs.  which  are  identiGed  and 
discussed  separately  below. 

Title:  NotiGcation  of  Substantial  Risk 
of  Injury  to  Health  and  the  Environment 
under  TSCA  Section  8(e).  EPA  ICR  No. 
0794.08.  OMB  No.  2070-0046.  expires 
June  30. 1997. 

Abetract:  Section  8(e)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
that  any  person  who  manuCsctures. 
imports,  processes  or  distributes  in 
commerce  a  chemical  substance  or 
mixture  and  who  obtains  information 
that  reasonably  supports  the  conclusion 
that  such  substance  or  mixture  presents 
a  substantial  risk  of  injury  to  health  or 
the  environment  must  immediately 
inform  EPA  of  such  information.  EPA 
routinely  disseminates  TSCA  section 
8(e)  data  it  receives  to  other  Federal 
agencies  to  provide  information  about 
newly  discovered  chemical  hazards  and 
risks.  Responses  to  the  collection  of 
information  are  mandatory  (see  15 
U.S.C  2607(e)).  Respondents  may  claim 
all  or  part  of  a  notice  confidential.  EPA 
will  disclose  information  that  is  covered 
by  a  claim  of  confidentiality  only  to  the 
extent  fwrmitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  to  total  9,500  hours  per 
year,  with  an  annual  cost  of  $712,500. 
These  totals  are  based  on  an  average 
burden  ranging  between  approximately 
5  to  27  hours  for  800  respondents 
making  one  or  more  submissions  of 
information  annually.  These  estimates 
include  the  time  needed  to  review 
instructions;  develop,  acquire,  install 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating 


and  verifying  information,  prooetsing 
and  maintaining  information,  and 
diacloeing  and  providing  inibrmatioo; 
adjust  the  existing  way*  to  comply  with 
any  previously  applicable  instruciiiMM 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Title:  PCS  Disposal  Permitting 
Regulation.  EPA  ICR  No.  1012.06.  OMB 
No.  2070-0011.  expiraa  June  30, 1997. 

Abatract:  TSCA  section  6(e)  bans 
polychlorinated  biphenyls  from  the 
environment  and  directs  the 
Administrator  to  promtilgate  rules  to, 
among  other  things,  prescribe  methods 
for  the  disposal  of  PCBs.  In  1978  and 
1979  EPA  promulgated  rules  that 
address  disposal  requirements.  These 
provisions  require  owners  of  alternate 
disposal  technologies,  incinerators  and 
chemical  waste  landfills,  to  submit 
permit  applications  to  and  obtain 
approvals  from  EPA  (i.e.,  the  Regional 
Aoministrators  or  the  Director, 
Chemical  Management  Division  (CMD)). 
Additionally,  EPA  prescribes  technical 
and  operational  criteria  that  these 
facilities  must  meet  to  qualify  for 
consideration  by  the  Agency.  EPA  may 
include  in  an  approval  any  other 
requirements  or  provisions  that  are 
necessary  to  ensure  the  operation  of  the 
facility  will  not  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment.  These  requirements  are 
found  at  40  CFR  parts  761.60.  761.70. 
and  761.75. 

Data  are  submitted  to  the  appropriate 
approving  official  (i.e..  Regional 
Administrator  for  the  region  in  which 
the  facility  will  be  located,  or  the 
Director,  CMD,  for  mobile  disposal 
technologies  and  research  and 
development  technologies  involving  500 
pounds  or  more  of  PCB  materials)  and 
are  evaluated  pursuant  to  the 
established  requirements  for  a  disposal 
facility  and  a  finding  of  no  imreasonable 
risk.  Copies  of  the  permit  applications 
and  the  EPA  approval  (if  the  permit  is 
granted)  are  maintained  in  the  office 
issuing  the  approval. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
parts  761.60.  761.70.  and  761.75). 
Respondents  may  claim  all  or  part  of  a 
notice  confidential.  EPA  will  disclose 
information  that  is  covered  by  a  claim 
of  confidentiality  only  to  the  extent 
permitted  by,  and  in  accordance  with, 
the  procedures  in  TSCA  section  14  and 
40  CFR  part  2. 

Burden  Statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  to  total  24,440  hours  per 


year  with  an  annual  cost  of  $1,759,680. 
These  totals  are  based  on  an  averagB 
burden  of  940  hours  per  response  fat  an 
estimated  26  respondents  making  a  one- 
time response,  lliese  estimates  include 
the  time  needed  to  review  instructions; 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 
of  coUecting,  validating  and  verifying 
informaticm.  processing  and 
maintaining  information,  and  disclosing 
and  providing  Information;  adjust  the 
existing  ways  to  comply  with  any 
previoi^y  applicable  instructitms  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

m.  Public  Record 

A  record  has  been  established  for  this 
action  under  docket  nimiber  "OPPTS- 
00199"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  whidi  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  noon  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Canter, 
Rm.  NE-B607.  401  M  St.,  SW., 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
oppt.ndc^pamail.epa.gov 

Electronic  conunents  mu^  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
AIX)RESSES  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection  and 
Information  collection  requests. 

Dated:  November  4. 1996. 
Lymi  R.  Gokhnan, 

Astigtant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

(PR  Doc.  96-28911  Filed  11-8-96:  8:45  am] 
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8UPn.EMENTARY  INFORMATION: 


Raooveradltotariais  Advisory  Notice;      I-Puipow 
Ctarffiealion  of  Floor  Tile,  Structural 
FttMrtward,  and  LaminatadPaperfooard 
Racommendatlona 


AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  On  May  1. 1995.  the 
Environmental  Protection  Agency  (EPA) 
Issued  a  Comprehensive  Procurement 
Guideline  (CPG)  designating  items  that 
are  or  can  be  made  with  recovered 
materials  (60  FR  21370,  May  1, 1995). 
Simultaneously.  EPA  publisheid  a 
Recovered  Materials  Advisory  Notice 
(RMAN)  which  included 
recommendations  for  purchasing  items 
designated  in  the  CPG  (60  FR  21386, 
May  1. 1995).  Today.  EPA  is  providing 
additional  information  to  assist 
procuring  agencies  in  determining  their 
obligation  to  purchase  designated  items 
for  specific  applications.  EPA  is  also 
clarifying  its  recommendations  for  floor 
tile  and  its  structural  fiberboard  and 
laminated  paperboard  designation  to 
address  manufacturers'  concerns 
regarding  the  specific  applications  to 
which  the  recovered  materials  content 
requirements  of  the  CPG  should  be 
applied. 

ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC).  located  in 
Crystal  Gateway  1, 1235  Jeffierson  Davis 
Highway.  First  Floor.  Arlington. 
Virginia.  The  Docket  Identification 
Number  is  F-95-PRMF-FFFFF.  The  RIC 
is  open  from  9:00  am  to  4:00  pm, 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
703  603-9230.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
The  index  of  and  some  supporting 
materials  are  also  available 
electronically.  See  the  "SUPPLEMENTARY 
INFORMATKM"  section  for  information  on 
accessing  the  materials  electronically. 

EFFECTIVE  DATE:  November  12, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  please  contact  the 
RCRA  Hotline  at  800  424-9346,  TDD 
800  553-7672  (hearing  impaired),  or  703 
412-9810  (Washington.  DC 
metropolitan  area). 

For  more  detailed  information 
regarding  the  recommendations  in 
today's  notice,  contact  Terry  Grist  of  the 
Office  of  SoUd  Waste  at  703  308-7257. 


Last  year,  in  its  Comprehensive 
Procurement  Guideline  (CPG) 
promulgated  imder  section  6002  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  42  U.S.C  6962.  EPA 
designated  19  items  that  are  or  can  be 
made  with  recovered  materials  (60  FR 
21370.  May  1, 1995).  The  accompanying 
Recovered  Materials  Advisory  Notice 
(RMAN)  provided  recommendations, 
including  recovered  materials  content 
levels,  for  purchasing  the  items 
designated  in  the  CPG  (60  FR  21386, 
May  1. 1995).  Since  publication  of  the 
two  documents,  EPA  has  learned  that 
there  may  be  some  confusion  on  the  part 
of  procuring  agencies  as  to  their 
obligation  to  purchase  designated  items 
for  specific  applications.  In  particular,  a 
floor  covering  trade  association  and  a 
manufacturer  of  interior  furnishings  that 
filed  petitions  for  review  of  two  of  the 
CPG's  designations  have  inquired  as  to 
the  circimistances  in  which  a  procuring 
agency  would  be  required  to  purchase 
floor  tile  and  structural  fiberboard  for 
use  as  acoustical  ceiling  tile.  Based  on 
these  inquiries,  the  Agency  concluded 
that  it  should  clarify  the  obligations  of 
procuring  agencies  with  respect  to  the 
purchase  of  designated  items  generally 
as  well  as  the  two  specific  items  about 
which  questions  have  been  raised. 

n.  Discussion 

RCRA  section  6002(e]  requires  EPA  to 
issue  guidelines  which  designate  items 
that  are  or  can  be  made  with  recovered 
materials  emd  to  recommend  practices 
with  respect  to  the  procurement  of 
recovered  materials  and  items 
containing  such  materials.  Executive 
Order  12873  (58  FR  54911,  October  22, 
1993)  establishes  procedures  for  EPA  to 
follow  in  carrying  out  these  statutory 
responsibilities.  The  order  directs  EPA 
to  designate  items  in  a  Comprehensive 
Procurement  Guideline  and  to  include 
recommended  practices  for  procuring 
designated  items,  including  recovered 
materials  content  levels  within  which 
the  items  are  available,  in  a  Recovered 
Materials  Advisory  Notice.  EPA  has 
adopted  two  approaches  in  its 
designation  of  items  that  are  or  can  be 
made  with  recovered  materials.  For 
some  items,  such  as  floor  tiles,  the 
Agency  designated  broad  categories  of 
items  and  provided  information  in  the 
RMAN  as  to  their  appropriate 
applications  or  uses.  For  other  items, 
such  as  plastic  trash  bags,  EPA 
designated  specific  items,  and,  in  some 
instances,  included  in  the  designation 
the  specific  tjrpes  of  recovered  materials 
or  applications  to  which  the  designation 


applies.  The  Agency  explained  these 
approaches  to  designating  items  in  the 
preamble  to  the  CPG  (60  FR  21373,  May 
1, 1995). 

EPA  sometimes  had  inforaiation  on  the 
availability  of  a  particular  item  made  with  a 
specific  recovered  material  (e.g.,  plastic),  bat 
no  information  on  the  availability  of  the  item 
made  from  a  different  recovered  material  or 
any  indication  that  it  is  possible  to  make  the 
item  with  a  different  recovered  material.  In 
these  instances,  EPA  concluded  that  it  was 
appropriate  to  include  the  specific  material 
in  the  item  designation  in  order  to  provide 
vital  information  to  procuring  agencies  as 
they  seek  to  fulfill  their  obligations  to 
purchase  designated  items  composed  of  the 
highest  percentage  of  recovered  materials 
practicable.  This  information  enables  the 
agencies  to  focus  their  efforts  on  products 
that  are  currently  available  for  purchase, 
reducing  their  administrative  burden.  EPA 
also  included  information  in  the  proposed 
CPG.  as  well  as  in  the  draft  RMAN  that 
accompanied  the  proposed  CPG.  that  advised 
procuring  agencies  that  EPA  is  not 
recommending  the  purchase  of  an  item  made 
from  one  particular  material  over  a  similar 
item  made  from  another  material.  For 
example,  EPA  included  the  following 
statement  in  the  preamble  discussion  for 
plastic  desktop  accessories  (59  FR  18879, 
April  20, 1994):  "This  designation  does  not 
preclude  a  procuring  agency  from  purchasing 
desktop  accessories  manufactured  from 
another  material,  such  as  wood.  It  simply 
requires  that  a  procuring  agency,  when 
purchasing  plastic  desktop  accessories, 
purchase  these  accessories  made  with 
recovered  materials  •   •   •  " 

The  Agency  understands  that  some 
procuring  agencies  may  believe  that  the 
designation  of  a  broad  category  of  items 
in  the  CPG  requires  them  (1)  to  procure 
all  items  included  in  such  category  with 
recovered  materials  content  and,  (2)  to 
establish  an  affirmative  procurement 
program  for  the  entire  category  of  items, 
even  where  specific  items  within  the 
category  may  not  meet  current 
performance  standards.  This  is  clearly 
not  required  under  RCRA  as 
implemented  through  the  CPG  and  the 
RMAN.  RCRA  section  6002  does  not 
require  a  procuring  agency  to  purchase 
items  with  recovered  materials  content 
that  are  not  available  or  that  do  not  meet 
a  procuring  agency's  specifications  or 
reasonable  performance  standards  for 
the  contemplated  use.  Further,  section 
6002  does  not  require  a  procuring 
agency  to  purchase  such  items  if  the 
item  with  recovered  materials  content  is 
only  available  at  an  uiu«asonable  price 
or  the  purchase  of  such  item  is 
inconsistent  with  maintaining  a 
reasonable  level  of  competition. 
However,  EPA  stresses  that,  when 
procuring  any  product  for  which  a 
recovered  materials  alternative  is 
available  that  meets  the  procuring 
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agency's  performance  needs,  if  all  other 
factors  are  equal  {e.g.,  price),  section 
6002  requires  the  pKxniring  agency  to 
purchase  the  product  made  with  highest 
percentage  of  recovered  materials 
practicable. 

m.  Floor  Tiles 

In  the  CPG,  EPA  designated  floor  tiles 
and  patio  blocks  containing  recovered 
rubber  at  plastic  (40  CFR  247.12(e)).  The 
Agency  designated  these  items  as  broad 
categories  of  items,  encompassing  many 
different  applications.  In  making  its 
determination  to  designate  floor  tiles, 
EPA  was  unable  to  identify  any 
speciRcations  that  preclude  the  use  of 
recovered  materials  in  the  manufacture 
of  floor  tiles.  In  the  RMAN.  the  Agency 
recommended  that  procuring  agencies 
purchase  floor  tiles  with  specified 
minimum  recovered  rubber  or  plastic 
content  for  "heavy  duty/commercial 
type"  applications  only.  EPA  limited 
the  recommended  applications  to 
heavy-duty/commercial-type  uses 
because,  at  the  time  the  CPG  was  issued, 
the  Agency  was  not  aware  of  any 
manufacturers  that  made  floor  tile  with 
recovered  materials  for  standard  office 
flooring.  Therefore,  the  Agency  elected 
to  broadly  designate  floor  tiles  and  limit 
its  initial  recommendations  to  heavy- 
duty/commercial  type  uses. 

A.  Questions  Raised 

The  concerns  expressed  by  the 
petitioners  regarding  EPA's  floor  tile 
designation  are  twofold.  First,  they 
claim  that  the  Agency,  at  a  minimum, 
should  have  limited  the  floor  tile 
designation  to  "specialty  purpose" 
applications  and  should  have 
specifically  excluded  standard  office 
flooring.  Second,  the  manufacturers 
contested  EPA's  use  of  the  term  "heavy- 
duty,  commercial-type"  in  the  RMAN  to 
describe  the  recommended  applications 
to  which  the  floor  tile  designation 
applies.  In  addition,  manufacturers  were 
concerned  about  the  ability  of  "heavy- 
duty,  commercial  type"  floor  tiles 
recommended  by  EPA  to  meet 
applicable  American  Society  for  Testing 
and  Materials  (ASTM)  and  federal 
government  performance  standards  for 
these  products. 

B.  Recommended  Applications 

EPA  used  the  term  "heavy-duty, 
commercial-type  uses"  because  there 
were  no  published  industry-wide 
definitions  to  describe  the  applications 
to  which  the  recovered  materials 
requirements  of  the  CPG  should  be 
applied.  In  the  supporting  analysis  for 
RMAN,  EPA  explained  what  it  meant  by 
"heavy-duty,  commerdal-type 
applications."  There,  the  Agency 


described,  in  general  terms,  a  number  of 
commercial  and  industrial  settings 
where  the  use  of  the  type  of  tiles 
available  with  racoverod  materials 
content  would  be  appropriate.  These 
would  include  entranceways  in  airports 
and  stores,  furniture  showrooms, 
skating  rinks  and  fitness  centers.  EPA 
has  learned  that  this  discussion  may 
have  caused  some  confusion.  Some 
prociuing  agencies  may  have  confused 
EPA's  deacription  of  the  areas  where, 
given  special  circumstances,  such  tiles 
could  be  used,  with  an  EPA 
recommendation  that  such  tile  should 
always  be  used  in  such  settings.  This 
was  not  the  Agency's  intention. 
Therefore,  the  Agency  is  today 
clarifying  that  tiles  with  the 
characteristics  of  those  tiles 
manufactiired  with  recovered  materials 
content  may  only  be  appropriate  for 
specialty  purpose  uses  at  such  locations 
(e.g.,  raised,  open-web  tiles  for  drainage 
on  a  portion  of  school  kitchen  flooring). 
Such  specialty  purpose  uses  involve 
limited  flooring  areas  where  grease,  tar, 
snow,  ice.  wetness  or  similar  substances 
or  conditions  are  likely  to  be  present. 
Thus.  EPA  is  not  recommending  floor 
tile  made  with  recovered  materials  for 
standard  office  or  more  general  purpose 
uses.  In  particular,  the  preamble  to  the 
CPG  states  that:  "EPA  is  not  aware  of 
any  floor  tiles  containing  recovered 
materials  being  used  in  standard  offiice 
flooring  applications"  (60  FR  21376. 
May  1. 1995). 

C.  Perfonnance  Standards 

Regarding  the  ability  of  floor  tiles  to 
meet  applicable  American  Society  for 
Testing  and  Materials  (ASTM)  and 
federal  government  performance 
standards.  EPA  has  specifically  noted 
that  it  does  not  have  substantive 
information  indicating  that  available 
tiles  with  recovered  materials  content 
meet  these  standards.  As  a  result,  the 
Agency  is  plainly  not  recommending 
that  procuring  agencies  purchase 
recovered  materials  content  floor  tile  or 
establish  an  affirmative  procurement 
program  where  its  use  is  not  appropriate 
under  the  criteria  set  forth  in  RCRA 
section  6002  (c)(1)  (e.g..  foils  to  meet 
performance  standards  for  a  particular 
use,  is  not  available  at  a  reasonable 
price,  is  not  available  within  a 
reasonable  period  of  time,  is  not 
available  from  an  adequate  number  of 
sources). 

D.  EPA  Comments  on  Federal 
Acquisition  Regulations 

As  a  result  of  the  confusion  over  the 
floor  tile  recommendations.  EPA 
submitted  comments  to  the  QviliAn 
Agency  Acquisition  Council  (CAAC) 


and  the  Defense  Acquisition  Regulations 
Coimdl  PARC)  on  the  interim  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  (60  FR  28494.  May  31, 
1995).  The  FAR  interim  rule 
incorporates,  among  other 
enyiraninentally-related  procurement 
polidee.  the  requirements  set  forth  in 
RCRA  section  6002.  The  comments 
submitted  by  EPA  reccnnmend  a 
clarification  to  the  FAR  to  make  it  clear 
that  procuring  agencies  do  not  need  to 
docimient  their  decision  to  purchase 
items  for  which  EPA  has  not  included 
purchase  recommendaticms  in  an 
associated  RMAN.  Thus,  if  the  CAAC 
and  the  DARC  adopt  this 
recommendation,  procuring  officers 
would  not  be  required  to  dociunent 
their  decision  not  to  purchase  recovered 
materials  content  floor  tile  for  standard 
office  or  general  purpose  uses. 

IV.  Structnral  Fiberboard  and 
Ijiniinated  Paperboard . 

In  the  CPG.  EPA  designated  structxiral 
fiberboard  and  laminated  paperboard 
products  for  applications  other  than 
building  insulation.  EPA  further 
included  acoustical  and  non-acoustical 
ceiling  tiles  and  lay-in  panels  in  its  list 
of  applications  to  which  the  designation 
applies.  Since  the  CPG  was  issued,  one 
manufacttirer  of  mineral  fiber  ceiling 
products  has  expressed  concern  over  the 
scope  of  the  structural  fiberboard  and 
laminated  papeiboard  designations, 
particularly  as  they  apply  to  acoustical 
and  non-acoustical  ceiling  tiles  and  lay- 
in  panels.  EPA  wants  to  clarify  that  the 
specific  applications  included  in  the 
structural  fiberboard  and  laminated 
paperboard  designation,  i.e..  building 
board,  sheathing,  shingle  backer,  sound 
deadening  board,  roof  insiUating  board, 
insulating  wallboard.  acoustical  and 
non-acoustical  ceiling  tile,  acoustical 
and  non-acoustical  lay-in  p>anels.  floor 
imderlayments.  and  roof  overlay 
(ooverboard).  apply  to  the  piirchase  of 
cellulosic  fiber  structural  fiberboard  and 
laminated  paperboard  products  only. 
The  listed  applications,  and  therefore 
the  designation,  do  not  apply  to 
products  made  from  other  similar  or 
competing  materials.  In  other  words,  if 
a  procuring  agency  is  purchasing  a 
cellulosic  fiberboard  acoustical  ceiling 
tile,  then  section  6002  requires  the 
agency  to  purchase  the  ceiling  tile  made 
with  reco^rered  materials.  Ho«vever,  if 
the  agency  prefers  to  purchase  a  ceiling 
tile  made  with  mineral  fiber  rather  than 
fiberboard.  it  is  free  to  do  so.  In  the 
latter  instance,  there  is  no  requirement 
to  purchase  a  cellulosic  fiberboard 
ceiling  tile.  Further,  as  discussed  in 
section  m(D)  above,  if  the  CAAC  and 
the  DARC  adopt  the  conunents 
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submitted  by  EPA  on  the  amendments 
to  the  Federal  Acquisition  Regulation, 
procuring  officers  would  not  be  required 
to  document  their  decision  not  to 
purchase  recovered  materials  content 
acoustical  ceiling  for  general  purpose 
ceiling  uses. 

V.  Supporting  Information  and 
Aocening  Internet 

Supporting  analyses  are  available  on 
the  EPA  Public  Access  Server,  which 
you  can  access  via  the  Internet.  Follow 
these  instructions  to  access  the 
information  electronically: 

WWW:  http://v\rww.epa.gov/epaoswer 
Gopher:  gopher.epa.gov 
Dial-up:  919  558-0335 

If  you  are  using  the  gopher  or  direct 
dialup  method,  once  you  are  connected 
to  the  EPA  Public  Access  Server,  choose 
the  following  path:  EPA  Offices  and 
Regions/Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)/Office  of 
Solid  Waste  {RCRA)/(Non-Hazardous 
Waste— RCRA  Subtitie  D/Procurement/ 
RMAN]. 

FTP:  ftp.epa.gov 

Login:  anonymous 

Password:  your  Internet  address 

Files  are  located  in  /pub/gopher/ 
OSWRCRA. 

Dated:  November  5, 1996. 
Elliott  P.  Laws. 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
(FR  Doc  96-28909  Filed  11-8-96;  8:45  am] 
MUMQ  0006  WS0-80-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  t>y  Office  of  Management 
and  Budget 

November  5, 1996. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
PaperworiE  Reduction  Act  of  1995, 
Public  Law  96-511.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  Not 
withstanding  any  other  provisions  of 
law,  no  person  shall  be  subject  to  any 
penalty  for  foiling  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Questions  concerning  the  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Dorothy  Conway.  Federal 


Communications  Commission.  (202) 
418-0217. 

Federal  Commnnicatioiis  Commission 

0\a  Control  No.:  3060-0258. 
Expiration  Date:  10/31/99. 
Title:  90.176  Interservice  Sharing  of 
Frequencies  m  the  150-174  MHz  Bands. 
Form  No.:  N/A. 

Estimated  Annual  Burden:  2.100 
annual  hour,  average  2  hours  per 
respondent;  1.050  respondents. 

Description:  The  reporting 
requirement  contained  in  Section 
90.176  is  necessary  to  determine  if 
interservice  sharing  is  in  the  public 
interest  in  a  particular  case.  The 
applicant  is  required  to  submit 
information  that  such  sharing  is 
necessary  and  that  interference  will  not 
result  to  the  primary  users  of  the 
frequency  that  is  being  requested.  This 
information  is  collected  only  once,  upon 
initial  application  for  a  license. 
OMB  Control  No.:  3060-0219. 
Expiration  Date:  10/31/99. 
Title:  90.49(b)  Communications 
Standby  Facilities  Special 
Fotth  No.:  N/A. 

Estimated  Annual  Burden:  150  axmual 
hours;  .75  hour  per  respondent;  200 
respondents. 

Description:  The  reporting  • 
requirement  contained  in  Section 
90.49(b)  is  necessary  to  ensure  that  a 
commimications  common  carrier 
requesting  private  radio  service 
frequencies  to  be  used  as  a  standby 
facility  for  carrying  safety  related 
communications  when  normal  common 
carrier  circuits  are  inoperative  due  to 
circumstances  beyond  the  control  of  the 
carrier  are  necessary  for  the  protection 
of  life  and  property.  This  information  is 
collected  only  once,  upon  initial 
application  for  a  license. 

OMB  Control  No.:  3060-0435. 
Expiration  Date:  10/31/99. 
Title:  80.361  Frequencies  for  narrow- 
band direct-printing  (NB-DP)  and  data 
transmission. 
Fonn;  N/A. 

Estimated  Annual  Burden:  4  total 
annual  hours;  average  2  hours  per 
respondent;  2  responses. 

Description:  The  reporting 
requirement  contained  in  Section 
80.361  is  necessary  to  require  applicants 
to  submit  a  showing  of  need  to  obtain 
new  or  additional  narrow-band  direct 
printing  (NB-DP)  frequencies. 
Applicants  for  new  or  additional  NB-DP 
frequencies  are  required  to  show  the 
schedule  of  services  of  each  currently 
licensed  or  proposed  series  of  NB-DP 
frequencies  and  to  show  a  need  for 
additional  frequencies  based  on  at  least 
40%usage  of  existing  NB-DP 
frequencies.  The  information  is  used  to 


determine  whether  an  applicaticm  for 
NB-DP  frequency  should  be  granted. 

OMB  Control  No.:  3060-0740. 

Expiration  Date:  10/31/99. 

Title:  Disclosiue  Policies — Section 
95.1015. 

Form:  N/A. 

Estimated  Annual  Burden:  203  total 
annual  hours;  average  1  hour  per 
respondent;  203  respondents. 

Description:  This  collection  of 
information  is  made  necessary  by  the 
amendments  of  the  Commission's  Rules 
regarding  the  Low  Power  Radio  and 
Automated  Maritime 
Telecommunications  System  (AMTS) 
operations  in  the  216-217  MHz  band. 
Tlie  reporting  requirement  is  necessary 
to  ensure  that  television  stations  that 
may  be  affected  by  harmful  interference 
from  AMTS  operations  are  notified.  The 
information  will  be  used  by  the 
Commission  staff  and  the  affected 
television  stations  to  locate  potential 
harmful  interference  from  AJvTTS 
operations. 

OMB  Control  No.:  3060-0700. 

Expiration  Date:  10/31/99. 

Title:  Implementation  of  Section  302 
of  the  Telecommunications  Act  of  1996, 
Open  Video  Systems  CS  Docket  96-46. 

Form:  FCC  1275. 

Estimated  Annual  Burden:  4,570  total 
annual  hours;  average  2-8  hours  per 
respondent;  3,762  respondents. 

Description:  The  information 
collection  requirements  contained  in 
this  order  are  necessary  to  implement 
the  statutory  provisions  for  Open  Video 
Systems  contained  in  the 
Telecommunications  Act  of  1996. 
Section  302  of  the  1996  Act  provides  for 
specific  entry  options  for  telephone 
companies  wishing  to  enter  the  video 
programming  marketplace,  one  of  which 
is  to  provide  cable  service  over  an 
"open  video  system"  (OVS). 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  96-28874  Filed  11-8-96;  8:45  am) 

■■JjMO  COM  tna-oi-r 


FEDERAL  RESERVE  SYSTEM 

Fomiations  of,  Acquisitiona  by,  and 
Mergers  of  Bank  Holding  Companlea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
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assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  availab'e  for  immediate 
inspection  at  the  J'ederal  Reserve  Bank 
indicated.  Once  tne  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  comf>etition.  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  speciflcally  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  Rearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  prof>osal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  6. 
1996. 

A.  Federal  Resenre  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Charter  Oak  Community  Bank 
Corp.,  Vernon,  Connecticut;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Savings  Bank  of  Rockville,  Vernon, 
Connecticut. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  PLMNEWCO.  LLC.  Federal  Way, 
Washington;  to  become  a  bank  holding 


company  by  acquiring  51  percent  of  the 
voting  shares  of  First  Community 
Financial  Group,  hic,  Lacey, 
Washington,  and  thereby  indirectly 
acquire  First  Community  Bank  of 
Washington.  Lacey,  Washington. 

Board  of  Governors  of  the  Federal  Raserve 
System.  November  S,  1995. 

Jeonifcr  J.  Johaaoa, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-28805  Filed  11-6-96;  8:45  am) 

■NJJNQ  coot  tti^ei-p 


Notic*  of  Proposals  to  Engags  in 
Psrmlssibta  Nonbanking  ActivKiss  or 
to  Acquire  Compantas  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  26. 1996. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher ).  McCurdy,  Senior 
Vice  President)  33  Liberty  Street.  New 
York.  New  York  10045: 

1.  The  Mitsubishi  Trust  and  Banking 
Corporation,  Tokyo,  Japan;  to  acquire  an 
additional  25  percent,  for  a  total  of  75 
percent,  of  the  voting  shares  of 
Spectrum  Capital.  LTD.  New  York,  New 
York,  and  thereby  engage  in  making, 
acquiring  or  servicing  loans  and  other 
extensions  of  credit  for  its  own  account 
or  for  the  account  of  others,  pursuant  to 
§  22S.25(b)(l)  of  the  Board's  Regulation 
Y;  and  in  leasing  personal  property,  or 
acting  as  agent,  broker,  or  advisor  in 
leasing  such  property,  pursuant  to  § 
225.25(b)(5)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
SysteiQ,  November  S,  1996. 
lenniCBr  |.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-28806  Filed  11-8-96:  8:45  3ml 
■ILIJNOCOOC  SlKMI-f 


Sunshine  Act;  Meeting 

AGENCY  HOUSING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
Systems. 

TME  AND  DATE:  10:00  a.m..  Friday, 
November  15. 1996. 

Pt>CE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551, 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  7, 1996. 
WUliam  W.  WTiles, 
Secretary  of  the  Board. 
(FR  Doc.  96-29080  Filed  11-7-96;  2:13  pm) 
iMJJHQ  COM  «io-ei-» 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centsrsfor 
Prevention 


Control  and 


Agency  for  Toxic  Substances  snd 
Disease  Registry;  Senior  Executive 
Service;  Performance  Review  Board 
Members 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  and  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR),  Department  of  Health  and 
Hiunan  Services. 

action:  Notice. 

SUMMARY:  Title  5,  U.S.  Code,  Section 
4314  (c)  (4)  of  the  Civil  Service  Reform 
Act  of  1978,  Public  Law  95-454, 
requires  that  appointment  of 
Performance  Review  Board  members  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Clayton,  Hiunan  Resources 
Management  Office,  Office  of  Program 
Support.  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Highway, 
Mailstop  K-07,  Atlanta,  Georgia  30341- 
3724,  (770)  488-1785. 

SUPPLEMENTARY  INFORMATION:  The 
following  persons  will  serve  on  the 
Performance  Review  Board  which 
oversees  the  evaluation  of  performance 
appraisals  of  Senior  Executive  Service 
members  of  the  Department  of  Health 
and  Himaan  Services  in  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry: 

Claire  V.  Broome,  M.D.,  Chairperson 

William  D.  Adams 

Helene  D.  Gayle.  M.D..  M.P.H, 

James  M.  Hughes.  M.D. 

Arthur  C.  Jackson 

Richard  J.  Jackson.  M.D..  M.P.H. 

Wanda  K.  Jones.  Dr.P.H. 

James  S.  Marks.  M.D..  M.P.H. 

Linda  Rosenstock.  M.D..  M.P.H. 

Dated:  November  5, 1996. 
Claire  Broome. 

Deputy  Director,  Centers  for  Disease  Control 
and  Prevention  (CDC)  and  Deputy 
Administrator,  Agency  for  Toxic  Substances 
and  Disease  Begistry  (A  TSDB). 
(FR  Doc.  96-28896  Filed  11-8-96;  8:45  am) 

BHJJNQ  CODE  41t»-1*-P 


Food  and  Drug  Administration 
pocket  No.  96N-O3401 

Ully  neeearch  Laboratories,  et  al.; 
wntKkavMl  of  Approval  of  12  New 
Drug  Applications,  8  Abbreviated 
Antibiotic  Applications,  and  23 
Abbreviated  New  Drug  Applications; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  October  2. 1996  (61  FR 
51457).  The  document  announced  the 
withdrawal  of  approval  of  12  new  drug 
applications  (NDA's).  8  abbreviated 
antibiotic  applications  (AADA's),  and 
23  abbreviated  new  drug  applications 
(ANDA's).  That  document  inadvertently 
withdrew  approval  of  all  of  NDA  18- 
830  for  Tambocor  (flecainide  acetate) 
50, 100, 150,  and  200  milligrams  (mg) 
tablets  held  by  3M  Pharmaceuticals,  3M 
Center,  Bldg.  270-3A-01.  St.  Paul.  MN 
55144-1000.  This  notice  confirms  that 
approval  of  NDA  18-830  is  still  in 
effect,  and  approval  is  withdrawn  only 
of  portions  pertaining  to  the  200  mg 
tablet. 

EFFECTIVE  DATE:  October  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olivia  A.  Vieira,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration.  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
1046. 

In  FR  Doc.  96-25198,  appearing  on 
page  51457  in  the  Federal  Register  of 
Wednesday.  October  2, 1996,  the 
following  correction  is  made:  On  page 
51457,  in  the  second  column,  in  the 
table,  the  entry  for  NDA  18-830  is 
corrected  to  read  "Tambocor  (flecainide 
acetate),  200  mg  Tablets  (only  those 
portions  of  the  NDA  that  deal  with  200 
mg  tablets).*' 

Dated:  October  29, 1996. 

Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Besearch. 

[FR  Doc.  96-28931  Filed  11-8-96;  8:45  am] 
BILUNQ  CODC  416a-ei-f 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 


Paperwoii  ReductiOD  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
.  Health  Resoiuces  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
informati(ui  on  the  proposed  project  or 
to  obtain  a  copy  of  tiie  data  collection 
plans  and  instruments,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project 

A  Study  of  Physicians' Educational 
Preparation  for  Practice  in  Managed 
Care— (0915-0202)— Reinstatement— 
OMB  approval  was  obtained  in  1995  to 
conduct  two  mail  surveys,  one  of 
primary  care  physicians  and  one  of 
medical  directors  in  managed  care 
organizations  (MCOs).  The  purpose  of 
both  is  to  assess  their  views  of  the 
adequacy  of  physician  preparation  for 
practice  in  a  managed  care  setting.  Data 
collection  began  in  June  1996.  Early 
responses  indicated  that  a  high 
proportion  of  the  sampled  physicians 
were  not  eligible  for  the  survey,  which 
was  tai^geted  to  primary  care  physicians 
in  group  and  staff  model  MCOs. 
Methods  for  increasing  the  proportion  of 
eligibles  to  an  acceptable  rate  are  being 
explored,  including  the  {>ossibility  of 
conducting  brief  screening  phone  calls 
to  determine  eligibility  prior  to  mailing 
the  questionnaires.  Once  a  methodology 
has  been  selected  and  OMB  approval  is 
reinstated,  data  collection  will  resume. 
Few,  if  any,  substantive  changes  to  the 
questionnaire  are  expected.  Note  that 
the  survey  of  medical  directors  had 
acceptable  eligibility  rates,  and  data 
collection  is  proceedine. 

The  survey  of  physicians  will  be 
limited  to  allopathic  primary  care 
physicians  who  graduated  between  1986 
and  1990.  The  information  will  be  used 
by  the  Bureau  of  Health  Professions  to 
formulate  recommendations  for 
curriculum  changes  in  medical 
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education.  Automated  collection 
techniques  will  not  be  used  for  either 
the  mail  siuvey  or  the  brief  screening 


phone  call.  Burden  estimates  are  as 
follows: 


Nimbarot 


Number  of 

ratponaes 

per  re- 


AvB.bur- 
dan/re- 
aponae 
Vwn) 


ToMhoure 
of  burden 


Screening  caNs  

Mai  suvey  of  pfiysicaans 
ToW 


^400 
2000 

2400 


0.25 
025 
025 


100 
500 

600 


*  We  aalimale  ttvd  it  wM  requte  400  pfiona  caNs  to  managed  care  organizattons  to  obtain  eiigKiilty  infcymatton  on  the  sampie  of  physicians. 
TtNs  is  based  on  the  total  nurrter  of  gnx4>  and  staff  model  MCX)s  (roughly  200)  and  an  esSmals  of  the  average  number  of  can  to  an  organiza- 
tion that  wM  be  needed  to  obtain  eligoility  information  on  aM  sampled  physicians  from  that  organization  (2  cals  per  MOO). 


Send  comments  to  Patricia  Royston. 
HRSA  Reports  Clearance  Officer.  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  November  5, 1996. 
|.  ffUfiry  Montvs. 

Associate  Administrator  for  Policy 
Coordination. 
|FR  Doc.  96-28934  Filed  11-8-96:  8:45  am] 
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Special  Projects  of  National 
Significance;  Innovative  HIV  Service 
Delivery  Modela  for  Native  American 
Communities 

AGENCY:  Health  Resources  and  Services 

Administration.  HHS. 

ACTK3N:  Notice  of  availability  of  funds. 

SUKMAItY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  for  fiscal  year  (FY)  1997  grants 
for  the  Special  Projects  of  National 
Significance  (SPNS)  Program  funded 
under  the  authority  of  Section  2691  of 
the  Public  Health  Service  Act,  as 
established  by  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  of  1990  (Pub.  L. 
101-381)  and  amended  by  the  Ryan 
White  CARE  Act  Amendments  of  1996 
(Pub.  L.  104-146).  Funds  are  available 
under  the  "Omnibus  Consolidated 
Appropriations  Act.  1997"  (Pub.  L  104- 
208).  This  announcement  solicits 
applications  addressing  the 
development  and  assessment  of 
innovative  service  delivery  models  that 
are  designed  to  ensure  the  ongoing 
availability  of  services  for  Native 
American  communities  to  enable  such 
communities  to  care  for  Native 
Americans  with  HIV  disease.  Applicants 
can  apply  for  project  periods  of  up  to  5 
years.  These  grants  are  demonstrations 
and  are  not  intended  for  the  long-term 
support  of  any  of  the  innovative  models 
that  are  developed  or  assessed.  The 


SPNS  Program,  in  collaboration  with  the 
SPNS  Pn^ram  funded  Evaluation 
Technical  Assistance  Center  grantee, 
will  provide  technical  assistance  and 
support  for  a  project's  program 
evaluation  studies. 

From  one  to  four  grants  will  be 
awarded.  The  total  amount  available  is 
$1,000,000.  Funding  will  be  allocated 
according  to  the  number  of  grants 
awarded. 

The  SPNS  Program  is  designed  to 
demonstrate  and  evaluate  innovative 
and  potentially  replicable  HTV  service 
delivery  models.  The  authorizing 
legislation  specifies  three  SPNS  Program 
objectives:  (1)  To  assess  the 
effectiveness  of  particular  models  of 
care;  (2)  to  support  innovative  program 
design:  and  (3)  to  promote  replication  of 
effective  models. 

DATES:  Application:  Applications  for 
these  annotmced  grants  must  be 
received  in  the  Grants  Management 
Branch  by  the  close  of  business 
December  20, 1996,  to  be  considered  for 
competition.  Applications  will  mdet  the 
deadline  if  they  are  either:  (1)  Received 
on  or  before  the  deadline  date;  or  (2) 
postmarked  on  or  before  the  deadline 
date,  and  received  in  time  for 
submission  to  the  objective  review 
panel.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  as  proof  of 
timely  mailing.  Applications  received 
after  the  deadline  will  be  returned  to  the 
applicant. 

ADDRESSES:  Grant  applications, 
guidance  materials,  and  additional 
information  regarding  business, 
administrative,  and  fiscal  issues  related 
to  the  awarding  of  grants  under  this 
Notice  should  be  directed  to  Mr.  Neal 
Meyerson.  Grants  Management  Branch. 
Bureau  of  Health  Resources 
Development.  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane.  Room  7-27.  Rockville,  MD  20857. 
The  telephone  number  is  (301)  443- 
5906  and  the  FAX  number  is  (301)  594- 
6096.  Applicants  for  grants  will  use 


Form  PHS  5161-1,  approved  imder 
OMB  Control  No.  0937-O1B9. 
Completed  applications  should  be  sent 
to  the  Grants  Management  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  technical  information  may 
be  obtained  from  the  SPNS  Branch, 
Office  of  Science  and  Epidemiology, 
Bureau  of  Health  Resources 
Development,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  7A-08.  Rockville,  MD 
20857.  The  telephone  number  is  (301) 
443-9976  and  the  FAX  number  is  (301) 
443-4965. 

HEALTHY  PEOPLE  2000  OBJECTIVES:  The 
Department  of  Health  and  Human 
Services  (DHHS)  urges  applicants  to 
address  specific  objectives  of  Healthy 
People  2000  in  their  work  plans. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-O01-00474-0)  or  Healthy 
People  2000  (Summary  Report:  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  D.C.  200402-9325 
(Telephone:  (202)  783-3238). 

SUPPLEMENTARY  MFORMATKM: 

Background  and  Ob)ective8 

The  SPNS  Program  endeavors  to 
advance  knowledge  and  skills  in  HIV 
services  delivery,  stimulate  the  design 
of  innovative  models  of  care,  and 
provide  short  term  (up  to  five  years) 
support  for  the  development  of  effective 
delivery  systems  for  these  services.  The 
SPNS  Program  accomplishes  its  purpose 
through  funding  and  technical  support 
of  innovative  HTV  service  delivery 
models.  For  purposes  of  this 
announcement,  models  seeking  SPNS 
Program  support  must  address  the 
development  and  assessment  of 
innovative  service  delivery  models  that 
are  designed  to  ensure  the  ongoing 
availability  of  services  for  Native 
American  communities  to  enable  such 
communities  to  care  for  Native 
Americans  with  HIV  disease. 
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The  implementation,  utilization, 
costs,  and  outcomes  of  Sn4S  Program 
grants  must  be  evaluated.  Increased 
client  participation  in  medical  and  other 
treatment,  barriers  to  participating  in 
treatment  and  other  services,  and 
strategies  to  overcome  barriere  should 
be  evaluated.  Proposals  will  be  expected 
to  adequately  define  and  justify  the 
need,  innovative  nature,  and  evaluation 
methodology  of  the  proposed  model  of 
services. 

SPNS  Program  funds  may  not  be  used 
for  expenses  related  to  the  provision  of 
medical  care:  supportive  services;  or 
any  other  expenses  currently 
reimbursed,  subsidized  or  eligible  for 
reimbursement  through  third  party 
payers,  grants  awarded  under  Titles  I-IV 
of  the  Ryan  White  CARE  Act.  or  other 
grant  and  foundation  sources. 

Review  Criteria 

Applications  submitted  to  the  SPNS 
Program  under  this  announcement  will 
be  reviewed  and  rated  by  an  objective 
review  panel.  Criteria  for  the  technical 
review  of  applications  will  include  the 
following  factors: 

Factor  1 :  Description  of  Proposed  HIV 
Service  Model  (20  points) 

Adequacy  of  the  description  of  an 
innovative  and  adaptable  service 
delivery  model  for  Native  American 
communities  that  focuses  on  culturally 
appropriate  services.  Adequacy  of  the 
justification  of  why  the  model  is  needed 
and  how  the  applicant  will  gain  access 
to  the  targeted  population. 

Factor  2:  Description  of  Implementation 
Plan  (15  points) 

Comprehensiveness  of  the  program 
implementation  plan  as  described  in 
clearly  stated  goals,  time-limited  and 
measurable  objectives  for  each  goal, 
activities  directly  related  to  each 
objective,  and  a  time  line  that  shows  the 
schedule  of  activities  and  production  of 
materials  that  corresponds  to  milestones 
stated  in  the  objectives  and  program 
evaluation.  Adequacy  of  the  description 
of  the  process  for  maintaining  client 
confidentiality  throughout  the  project 
period. 

Factor  3:  Description  of  Evaluation  Plan 
(15  points) 

Clarity,  soundness,  and  concreteness 
of  the  evaluation  plan  as  described  by 
clear  markere  of  objective  outcomes 
related  to  time  and  task  (objective 
outcomes  are  measurable  and 
quantifiable),  and  by  process  evaluation 
measures  that  evaluate  Uie  successes 
and  failures  of  the  model 
implementation  process  (process 
measures  may  be  qualitative). 


Factor  4:  Description  of  Linkages  with 
other  Service  Programs  (15  points) 

Adequacy  of  the  demonstration  of 
linkages  with  all  appropriate  Ryan 
White  CARE  Act  Programs;  IncUan 
Health  Service;  Bureau  of  Indian  Afhire; 
Tribal  Health  Departments;  State  and 
Ipcal  government;  community 
organizations;  as  well  as  other 
applicable  non  HlV-spedfic  providers. 
Linkages  might  also  include  Federally. 
State,  and  locally  hmded  mental  health 
and  substance  abuse  treatment 
programs;  WIC;  community  and  migrant 
health  centere;  and  community  mental 
health  centere. 

Factor  5;  Description  of  Cultural 
Competency  (15  points) 

Comprehensiveness  of  the  description 
of  how  cultural  competency  will  be 
achieved,  including  Indicators  of 
cultural  competency  clearly  based  on 
ethnic-specific  markers  of  competency. 

Factor  6:  Description  of  Dissemination 
(10  points) 

The  extent  to  which  the  applicant 
demonstrates  past  involvement  with 
disseminating  information  about  HIV 
service  delivery  by  describing 
dissemination  activities  to  date  (e.g., 
presenting  and  publishing  findings 
through  reports  and  papers,  training,  or 
technical  assistance).  The  adequacy  and 
feasibility  of  the  dissemination  plan. 

Factor  7:  Program  Sustainability  (10 
points) 

The  extent  to  which  the  applicant 
describes  a  plan  to  assure  the 
continuation  of  services  after  conclusion 
of  the  SPNS  Program  demonstration 
grant.  Ongoing  participation  of  clients 
in  HTV  medical  care  is  essential. 

Eligible  Applicants 

SPNS  Program  grants  are  awarded  to 
public  and  nonprofit,  private  entities 
including  community-based 
organizations. 

Other  Grant  Infonnation 

Statewide  Coordinated  Statement  of 
Need 

The  proposed  program  must  be 
consistent  with  the  Statewide 
Coordinated  Statement  of  Need  (SCSN) 
and  the  applicant  must  agree  to 
participate  in  the  ongoing  revision 
process  of  such  statement  of  need. 

Allowable  Costs 

The  basis  for  determining  allocable 
and  allowable  costs  to  be  charged  to 
PHS  grants  is  set  forth  in  45  CFR  part 
74,  subpart  C  and  45  CFR  part  92, 
Subpart  C  for  State,  local  or  FedeFaUy 


recognized  Indian  tribal  governments. 
The  four  separate  sets  of  cost  principles 
prescribed  for  public  and  private  non- 
profit recipients  are  OMB  Gicular  A-97 
for  State,  local  or  Federally  recognized 
Indian  tribal  governments;  OMB 
Circular  A-21  fat  Educational 
Institutions;  45  CFR  part  74.  appendix  E 
for  hospitals;  and  OMB  Circular  A-122 
for  nonprofit  organizations. 

Reporting  and  Other  Requirements 

A  successful  applicant  under  this 
notice  will  submit  semi-annual  activity 
summary  reports  in  accordance  vrith 
provisions  of  general  regulations  which 
apply  under  45  CFR  part  74,  subpart 
74.51,  "Monitoring  and  Reporting 
Program  Performance,"  vrith  the 
exception  of  State  and  local 
governments  to  which  45  CFR  part  92, 
Subpart  C  reporting  requirements  apply. 
Also,  grantees  must  be  prepared  to 
collaborate  with  other  grantees  on  the 
design  and  implementation  of  project 
evaluations  which  may  include  multi- 
site  evaluation  studies. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  under  No. 
0937-0195.  Under  these  requirements, 
any  community-based,  non- 
governmental appUcant  must  prej^are 
and  submit  a  Public  Health  System 
Impact  Statement  (PHSIS).  The  PHSIS  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  ^Bnt  applications  submitted 
from  within  their  jurisdictions. 

Community-based,  non-governmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  followring 
information  to  the  administrator  of  the 
State  and  local  AIDS  programs  in  the 
area(s)  to  be  impacted  by  the  proposal: 
(a)  A  copy  of  the  face  page  of  the 
application  (SF424);  and,  (b)  a  summary 
of  the  project  (PHSIS),  not  to  exceed  one 
page,  which  provides:  (1)  A  description 
of  the  population  to  be  served;  (2)  a 
siunmary  of  the  services  to  be  provided; 
and,  (3)  a  description  of  the 
coordination  planned  vrith  the 
appropriate  State  or  local  health 
agencies.  Copies  of  the  letters 
forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  this 
program. 

Certification  Regarding  Environmental 
Tobacco  Smoke 

The  PubUc  Health  Service  strongly 
encourages  all  grant  and  (»ntnct 
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recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition, 
Public  Law  103-227.  the  Pro-children 
Act  of  1994,  prohibits  smoking  in 
certain  facilities  (or  in  some  cases,  any 
portion  of  a  facility)  in  which  regular  or 
routine  education,  library,  day  care, 
health  care  or  early  childhood 
development  services  are  provided  to 
children. 

Executive  Order  12372 

The  Special  Projects  of  National 
Significance  Program  has  been 
determined  to  be  a  program  subject  to 
the  provisions  of  Executive  Order 
12372.  as  implemented  by  45  CFR  part 
100.  Executive  Order  12372  allows 
States  the  option  of  setting  up  a  system 
for  reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  to  be  made  available  under 
this  notice  will  contain  a  listing  of 
States  which  have  chosen  to  set  up  a 
review  system  and  will  provide  a  State 
Single  Point  of  Contact  (SPOC)  in  the 
State  for  review.  Applicants  (other  than 
Federally  recognized  Indian  tribes) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
prop>osed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  The 
due  date  for  State  process 
recommendations  is  60  days  after  the 
appropriate  deadline  dates.  The  Health 
Rmources  and  Services  Administration 
does  not  guarantee  that  it  will 
accommodate  or  explain  its  responses  to 
State  process  recommendations  received 
after  the  due  date.  (See 
"Intergovernmental  Review  of  Federal 
Programs."  Executive  Order  12372,  and 
45  CFR  part  100,  for  a  description  of  the 
review  process  and  requirements.) 

OMB  Catalog  of  Federal  Domestic 
Assistance 

The  OMB  Number  for  Special  Projects  of 
National  Significance  is  93.928. 

Dated:  November  5. 1996. 
Giro  V.  Sumaya. 
Administrator. 
!FR  Doc.  96-28933  Filed  11-8-96:  8:45  am) 
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Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  December  1996: 


Name:  Natkxial  Advisory  Council  on 
Nurse  Bducatioa  and  Practice. 

Data  and  Time:  December  4-5, 1906. 8:30 
a.m. 

Place:  Seneca  Room,  Silver  Spring  Holiday 
Inn,  8777  Geofgia  Avenue,  Silver  Spring, 
Maryland  20910. 

The  meeting  is  open  to  the  public 

Agenda:  Updates  on  and  discussion  of 
Agency.  Bureau  and  Divuion  activitiee,  and 
the  le^slatlon  and  budget  ttatus  of  programs; 
discussion  of  acd^itation  issues  at  they 
afCact  schools  of  nursing;  review  of  nurse 
practitioner  workforce  trends,  implications 
and  options  for  the  future. 

Anjrone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meeting  or  other 
relevant  information  should  write  or  contact 
Ms.  Melanie  Timberlalce,  Executive 
Secretary,  National  Advisory  Council  on 
Nurse  Education  and  Practice,  Health 
Resources  and  Services  Administration, 
Par  Ida  wn  Building,  Roonl  9-36.  S600  Fishers 
Lane.  Rockville,  Maryland  20857,  Telephone 
(301)443-5786. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  5. 1996. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HFSA. 

IFR  Doc  96-28890  Filed  11-6-96;  8:45  am] 
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National  Institutes  of  Health 

Qovemment-Owned  Inventions; 
Availability  for  Licensing 

AOENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  an  agency  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expieditious 
commercialization  of  results  of 
federally-funded  research  and 
development. 

ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  applications 
referenced  below  may  be  obtained  by 
contacting  Cindy  K.  Fuchs,  J.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7735  ext  232;  fax  301/402-0220).  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive  a 
copy  of  the  patent  appUcation. 

Cells  Expressing  Both  Human  CD4  and 
a  Human  Fusion  AcccMory  Factor 
Associated  With  HIV  Infection 

EA  Berger,  Y  Feng,  CC  Broder,  PE 

Kennedy  (NIAID) 
Serial  No.  60/010.854  filed  30  Jan  96 


HIV-1  iniiBcts  target  calls  by  first 
binding  to  CD4,  a  Receptor  on  the  target 
cell  membrane.  The  virus  and  target  cell 
membranes  then  fuse,  allowing  the  virus 
to  enter  the  target  cell.  It  has  previously 
been  determined  that  CD4  alone  is  not 
sufficient  to  allow  entry,  but  that 
another  fector  specific  to  human  cells  is 
also  required.  The  current  invention 
embodies  the  identification  of  a  cEM^A 
encoding  a  protein,  designated  "fiisin." 
which  demonstrates  properties  expected 
of  a  fusion  co-tactor  forT-cell  line  tropic 
HIC-1  isolatea.  Fusin  is  a  member  of  the 
7-transmembrane  segment  (7-TMS) 
superfiamily  of  G-protein-coupled 
receptors.  While  tnis  cDNA  has 
previously  been  cloned,  its  potential 
role  as  an  accessory  protein  necessary 
for  HIV  infisction  is  novel  to  the  current 
invention.  The  invention,  therefore, 
should  represent  a  valuable  tool  to  be 
used  in  the  production  of  transgenic 
mice  and  of  cell  lines  for  the  study  of 
HIV  infection.  In  addition,  the  invention 
may  itself  represent  a  potential 
therapeutic  agent  against  HIV  or  target 
for  agents  acting  to  block  entry  of  HIV 
into  target  cells.  This  technology  was 
reported  in  Science  272:809-810  (1996); 
Chemical  and  Engineemg  News,  p.  7 
(May  13, 1996);  BioWorld  Today,  pp.  1- 
2  (May  13, 1996);  Biotechnology  News. 
16(13):  1-2  (1996):  and  BioWorld 
Today,  pp.  1,  3  (June  21, 1996). 
(portfolios:  Infectious  Diseases — 
Research  Materials;  Infectious 
Diseases — Miscellaneous;  Infectious 
Diseases — ^Therapeutics,  anti-virals, 
AIDS) 

CC  Chemokine  Receptor  5  DNA,  New 
Animal  Models  and  Therapeutic  Agents 
for  mV  Infectian 

C  Combadiere,  Y  Feng.  EA  Berger.  G 
Alkahatib,  PM  Murphy,  CC  Broder 
(NLMD) 
Serial  No.  60/018,508  filed  28  May  1996 

This  invention  concerns  a  novel 
macrophage-selective  CC  chemokine 
receptor,  designated  "CC  CKR5,"  which 
is  a  necessary  cofactor  for  the  infection 
of  target  cells  by  macrophage-tropic  HTV 
isolates.  Macrophage-tropic  HIV  isolates 
represent  the  predominant  type  of 
isolates  from  infected  persons  and 
appear  to  be  preferentially  transmitted 
between  individuals.  The  invention 
embodies  the  CC  CKR5  genetic 
sequence,  cell  lines  and  transgenic 
mice,  the  cells  of  which  coexpress 
human  C£>4  and  CC  CKR5,  and  which 
may  represent  valuable  tools  for  the 
study  of  HIV  infection  and  for  screening 
anti-HIV  agents.  The  invention  also 
embodies  anti-CC  CKR5  agents  that 
block  HIV  env-mediated  membrane 
fusion  associated  with  HTV  entry  into 
human  CD4-positive  target  cells  or 
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between  HIV-infected  cells  and 
uninfected  human  CD4-positive  target 
cells.  This  technology  was  reported  in 
Science  272:1955-1958  (1996); 
BioWorld  Today,  pp.  1  and  3  (June  21, 
1996);  and  Chemical  and  Engineering 
News.  p.  8  (June  24, 1996)  and  p.  46 
Quly  29, 1996).  (portfolios:  Infectious 
Diseases — ^Therapeutics,  anti-virals, 
AIDS;  Infectious  Diseases — ^Research 
Materials) 

Dated:  November  1, 1996. 

Barbara  M.  McGarey. 

Deputy  Director.  Office  of  Technology 
Transfer. 

(FR  Doc.  96-28912  Filed  11-8-96;  8:45  am] 

■NXMO  COOC  4140-01-41 


National  Cancer  Institute;  Notice  of 
Meeting  President's  Cancer  Panel 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  President's  Cancer  Panel. 

This  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  by  the  public  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(9)(B),  Title  5,  U.S.C.  for 
discussion  of  future  meetings  and 
preparation  of  the  annual  report  of  the 
President.  These  discussions  could 
disclose  information,  the  premature 
disclosiue  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  action  the  Panel  may  plan  to 
take. 

Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute.  Executive  Plaza  North,  Room 
630E,  6130  Executive  Blvd..  MSC  7405, 
Bethesda,  MD  20892-7405  (301/496- 
5708)  will  provide  a  siunmary  of  the 
meeting  and  the  roster  of  committee 
members  upon  request.  Other 
information  pertaining  to  the  meeting 
may  be  obtained  from  the  contact 
person  indicated  below. 

Committee  Name:  President's  Cancer 
Panel. 

Date:  November  21-22, 1996. 

Wace;  Teny  Sanford  Institute  of  Public 
Policy,  Lecture  Hall  #04,  Duke  University 
Campus,  Durham,  North  Carolina. 

Open:  November  22, 1996-8:30  a.m.  to 
4:30  p.m. 

Agenda:  Coping  Strategies  for  Maintaining 
CXitreach,  Information  Dissemination, 
Teaching,  Recruitment,  and  Care  in  Today's 
Health  Care  Environment. 

Oosed:  November  21, 1996-6:00  p.m.  to 
9:30  p.m. 


Agenda:  Planning  session  to  discuss  future 
meetings  and  preparation  of  the  mandatory 
annual  report  of  me  Qiaiiman  to  the 
President 

Contact  Person:  Maureen  O.  Wilson,  Ph.D, 
Executive  Secretary,  National  Cancer 
Institute).  Building  31,  Room  4A48,  Bethesda, 
MD  20892.  Telephone:  (301)  496-1148. 

*  This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  uigent 
need  to  proceed  with  the  meeting  as 
scheduled  to  address  these  issues  in  a  timely 
manner. 

Dated:  November  1, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NDi. 
(FR  Doc.  96-28800  Filed  11-6-96;  8:45  am) 

BUJJNQ  CODE  4140-01-M 


National  Eye  Institute;  Notice  of  the 
Meeting  of  the  National  Advisory  Eye 
Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council  (NAEC) 
on  January  23,  1997,  Executive  Plaza 
North,  Conference  Room  G,  6130 
Executive  Boulevard,  Bethesda, 
Maryland. 

The  NAEC  meeting  will  be  open  to 
the  public  on  January  23  from  8:30  a.m. 
until  approximately  11:30  a.m. 
Following  opening  remarks  by  the 
Director,  NEI,  there  will  be 
presentations  by  the  staff  of  the  Institute 
and  discussions  concerning  Institute 
programs  and  policies.  Attendance  by 
the  public  at  the  open  session  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the  NAEC 
will  be  closed  to  the  public  on  January 
23  from  approximately  11:30  a.m.  until 
adjournment  at  approximately  5:00  p.m. 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosiire  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  DeNiimo,  Coimcil  Assistant, 
National  Eye  Institute,  EPS,  Suite  350, 
6120  Executive  Boulevard,  MSC-7164, 
Bethesda,  Maryland  20892-7164,  (301) 
496-9110.  will  provide  a  summary  of 
the  meeting,  roster  of  committee 
members,  and  substantive  program 
information  upon  request  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 


accommodations,  ^ould  contact  Ms. 
DeNinno  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Na  93.867,  Vision  Research: 
National  Institutes  of  Health) 
Dated:  November  5, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NBi. 
[FR  Doc  96-28913  Filed  11-6-96;  8:45  am) 
■LUNQ  oooc  4%m-eum 


National  Instftuta  of  AnhrWs  and 
Musculoskelelai  and  SMn  Diseasss; 
Notice  of  Closed  Masting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Committee  Name:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  December  3 . 1 996. 

Time:  8:00  a.m.-edjoumment. 

Place:  Holiday  Inn.  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Contact  Person:  Tommy  L.  Broadwater. 
Ph.D,  Chief,  Grants  Review  Branch,  NIAMS, 
45  Center  Drive,  Room  5AS-25U.  Bethesda, 
Maryland  20892.  Telephone;  301-594-4952. 

Purpose:  To  review  and  evaluate  a  grant 
application. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(cK6),  Title  5,  U.S.C  The 
discussions  of  these  aplications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individual 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Diseases 
Research),  National  Institutes  of  Health, 
HHS) 

Deted:  November  1, 1996. 
Paola  N.  Hayes. 

Acting  Committee  Management  Officer,  NBi. 
(FR  Doc.  96-28797  Filed  11-8-96;  8:45  am) 

BMJJNQ  COM  4140-01-41 


National  institute  of  Arthritis  and 
Musculoslcsletal  and  Skin  Diseases; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 
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Name  of  SEP:  Skin  Diseases. 

Date:  November  13-14.  1996. 

Time:  November  13 — 8:00  a.m.-6:00  p.m. 
November  14 — 8:00  a.m.-adjoumment. 

Place:  Holiday  Inn.  Bethesda,  8120 
Wisconsin  Avenue.  Bethesda,  Maryland 
20814. 

Contact  Person:  Aflab  A.  Anaari.  Ph.D., 
Scientific  Review  Administrator.  NIAMS,  4S 
Center  Drive,  Room  5AS-25S.  Bethesda. 
Maryland  20892.  Telephone:  301-594-4952. 

Purpose/ Agenda:  To  review  grant 
applications. 

Name  of  SEP:  Osteoarthritis. 

Date:  Novembor  20.  1996. 

Time:  8:00  a.m.-«diounui]ent. 

Place:  Doubletree  Hotel.  1750  Rockville 
Pikq.  Rockville.  Maryland  20852. 

Contact  Person:  Aitab  A.  Ansari.  Ph.D.. 
ScientiRc  Review  Administrator.  NIAMS.  45 
Center  Drive.  Room  5AS-2SS.  Bethesda. 
Maryland  20892.  Telephone:  301-594-4952 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cX4)  and  552b(c)(6).  Title  5.  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable  and 
person  information  concerning  individuals 
associated  with  applications,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.846.  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Disease 
Research).  National  Institutes  of  Health. 
HHS) 

Dated:  November  1.  1996. 
PauU  N.  Hayw. 

Acting  Committee  Management  Officer.  NIH. 
|FR  Doc.  96-28798  Filed  11-8-96;  8:45  ami 
MXMO  COM  4140-01-M 


Natkmai  Institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
Conf.  Grant  and  R03  Grant  (97-08). 

Oates:  November  12, 1996. 

Time:  12.00  noon. 

Place:  National  Institutes  of  Health.  4500 
Center  Drive,  Natcher  Building,  Room  4AN- 
44F.  Bethesda.  MD  20692,  (Teleconference). 

Contact  person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
Conf.  Grant  (97-11). 


Datet:  November  20, 1996. 

Time:  12:00  noon. 

Place:  National  Institutes  of  Health.  4500 
Center  Drive.  Natcher  Building.  Room  4AN- 
44P.  BethMda.  MD  20892.  (TeleconiBrance). 

Contact  Person:  Dr.  Georgs  Hauach,  Chieif, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building.  Roran  4AN-44F.  Bethesda. 
MD  20892 ,  (301 )  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R03  Grant  (97-15). 

Dotes:  November  25, 1996. 

Tune:  11:00  a.m. 

Mace:  National  Institutes  of  Health.  4500 
Center  Drive.  Natcher  Building,  Room  4AN- 
44F.  Bethesda,  MD  20692.  (Teleconference). 

Contact  person:  Dr.  George  Hausch.  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Buildii^,  Room  4AN-44F.  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/ or  contract  proposals. 

This  notice  is  being  published  less 
than  Hfteen  days  prior  to  the  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Sf>ecial  Emphasis  Panel-Review  of 
Program  Project  Grant  (97-01). 

Dates:  December  5-6, 1996. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda,  1  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building.  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R01  GranU  (97-03). 

Dotes:  December  12-13, 1996. 

rime;  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda,  1  Bethesda 
Metro  Center.  Bethesda,  MD  20814. 

Contact  person:  Dr.  George  Hausch.  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121.  Oral  Diseases  and 
Disorders  Research) 


Dated:  November  4, 1996. 
Pwda  N.  Hajras. 

Acting  Committee  Management  Specialist, 
Nm. 

(FR  Doc.  96-28801  Filed  11-8-96: 8:45  am) 

MJJNQ  COM  4t4a-»1-M 


National  Institute  of  Ailhrttis  and 
Musculoskeietal  and  Skin  Diseases; 
Notice  of  Meeting  of  ttie  Board  of 
Scientific  Counselors,  NIAMS 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
(NIAMS),  November  21. 1996.  8:30  a.m.. 
Building  31.  Room  4C32,  9000  Rockville 
Pike.  Bethesda.  Maryland  20892-2425. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(6).  Title  5  U.S.C.  for  the 
review,  discussion,  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  National  Institutes  of 
Health,  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Substantive  information  regarding  the 
meeting  may  be  obtained  from  Ms. 
Linda  Peterson.  Board  Secretary, 
NIAMS,  Building  10,  Room  9N228, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892-2425,  Telephone:  301- 
495-3375. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  cycle. 

Dated:  November  4. 1996. 
Panla  N.  Haym. 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  96-28802  Filed  11-6-46;  8:45  am) 
MUMQ  COM  414e-ei-M 


National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2).  notice  is  hereby  given  of 
the  following  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel  (SEP) 
meetings: 

Purpose/ Agenda:  To  review  and  evaluate 
rasaatcb  grant  applications. 
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Name  of  SEP:  Contract:  Epidwmolysis 
Bullosa  Registry  (Telephone  Conference 
Call). 

Date  of  Meeting:  November  22, 1996. 

rime:  3KX)  p.m. — adjoummenL 

Place  of  tweeting:  Bldg  45,  Rm  5AS-25U, 
Bethesda,  MD  20892. 

Scientific  Review  Administrator  Melvin  H. 
Gottlieb.  Ph;D..  Natcher  Building.  45  Center 
Drive,  Rm  5AS-25U,  Bethesda,  Maryland 
20892-6500,  Telephone:  301-594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  Review  of  AMS  Conflicts 
KOls  and  K08s  (Telephone  Conference  Call). 

Date  of  Meeting:  December  4, 1996. 

Time:  8:30  a.m. — adjournment. 

Place  of  Meeting:  Bldg  45.  Rm  5AS-25U, 
Bethesda,  MD  20892. 

Scientific  Review  Administrator:  Tonuny  L. 
Broadwater,  Ph.D.,  Chief,  Grants  Review 
Branch,  Natcher  Building,  45  Center  Drive. 
Rm  5AS-25U,  Bethesda,  Maryland  20892- 
6500.  Telephone:  301-594-4952. 

Name  of  SEP:  Review  of  AMS  Conflirts 
T32s  (Telephone  Conference  Call). 

IDate  of  Meeting:  December  9, 1996. 

Time:  10:00  a.m. — adjournment. 

Place  of  Meeting:  Bldg  45.  Rm  5AS-25U, 
Bethesda,  MD  20892. 

Scientific  Review  Administrator:  Tommy  L 
Broadwater,  Ph.D..  Chief,  Grants  Review 
Branch,  Natcher  Building,  45  Center  Drive, 
Rm  5AS-25U,  Bethesda,  Maryland  20892- 
6500.  Telephone:  301-594-4952. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
United  States  Code.  Applications  and/or 
proposals  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  infonnation  concerning  individuals 
associated  with  the  application  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Diseases 
Research],  National  Institutes  of  Health, 
HHS) 

Dated:  November  5, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Managfiment  Officer,  NIH. 
[FR  Doc.  96-28914  Filed  11-8-96;  8:45  am] 
■■JJNO  COM  414a-«1-M 


National  Institute  of  Neurological 
Disorders  and  Stroke.  Dhrtslon  of 
Extramural  Activltias:  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 


Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  December  3. 1996. 

Tune:  8:30  a.m. 

I^ace:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Dr.  Howard  Weinstein. 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  7550  Wisconsin  Avenue. 
Room  9C10.  Bethesda.  MD  20892,  (301)  496- 
9223. 

Purpose/ Agenda:  To  review  and  evaluate  a 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.Q 
Applications  and/or  proposals  and  the 
discussions  could  reveahconfidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  November  5, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-28915  Filed  11-8-96;  8:45  am] 

nUJNQ  COM  414»-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meetirtg: 
Allergy,  Immunology,  and 
Transplantation  Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Allergy,  Inimimology.  and 
TransplantaticHi  Research  Committee  on 
November  12-13. 1996,  at  the 
Gaithersburg  Holiday  Iim.  2 
Montgomery  Village  Inn,  Gaithersburg, 
Maryland. 

The  meeting  will  be  open  to  the 
public  from  11  a.m.  to  12:45  p.m.  on 
November  12  to  discuss  administrative 
details  relating  to  committee  business 
and  program  review,  and  for  a  report 
firom  the  Director,  Division  of 
Extramural  Activities  which  will 
include  a  discussion  of  budgetary 
matters.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Public 
law  92-463,  the  meeting  will  be  closed 
to  the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals 
firiom  12:45  p.m.  imtll  recess  on 
November  12,  and  from  12:45  p.m.  imtil 
adjournment  on  November  13.  These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 


trade  secrets  or  commercial  puDperty 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review 'and 
funding  cycle. 

Ms.  Claudia  Goad.  (Committee 
Management  Officer.  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  301-496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  sp)ecial  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Kevin  M.  Callahan,  Scientific 
Review  Administrator.  Allergy, 
Immunology  and  Transplantation 
Research  Committee.  NIAID.  NIH.  Solar 
Building.  Room  4C20,  Bethesda, 
Maryland  20892,  telephone  301-496- 
8424,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research, 
National  Institutes  of  Health) 

Dated:  November  4, 1996. 

PauU  N.  Hayes. 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  96-28917  Filed  11-6-96;  8:45  am] 
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Division  of  Research  Grants;  Itotice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appwndix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Sp»ecial  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  o/ SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  18. 1996. 

T//ne:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4210, 
Telephone  Conference. 

Contact  Person:  Dr.  Bruce  A.  Maurer, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4210,  Bethesda, 
Maryland  20892,  (301)  435-1225. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 
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Date:  Novembar  22. 1996. 

r[ine:100p.in. 

Place:  NTH.  Rockledge  2.  Room  4210. 
Telsphone  Confaranca. 

Contact  Penon:  Dr.  Bruce  A.  Maursr. 
Sdentifk  Rsvivw  Administrator.  6701 
Rockladga  Oriva.  Room  4210.  Batheada. 
Maryland  20692.  (301)  435-1 22S. 

Name  of  SEP:  Biological  and  Phyiiological 
Sdancss. 

Date:  Novamber  22. 1996. 

nine:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chan,  MD. 

Ck>ntact  Penon:  Dr.  Michael  Micklin, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5198.  Betheada. 
Maryland  20892.  (301)  435-1258. 

Naate  of  SEP:  Clinical  Sdences. 

Date:  November  22. 1996. 

rime:  12.-00  p.m. 

Place:  NIH,  Rockledge  2.  Room  4138. 
Telephone  Conference. 

Contact  Penon:  Dr.  Anthony  Chung. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  ftoom  4138.  Betheada. 
Maryland  20892.  (301)  435-1213. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciencea, 

Date:  November  25, 1996. 

Time:  IKX)  p.m. 

Place:  NIH,  Rockledge  2.  Room  4210. 
Telephone  Conference. 

Contact  Penon:  Dr.  Bruce  A.  Maurer. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4210.  Bethesda. 
Maryland  20892.  (301)  435-1225. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  26. 1996. 

ri/ne.-ll.-OOa.m. 

Pfacer  NIH.  Rockledge  2.  Room  4124. 
Telephone  Conference. 

Contact  Penon:  Dr.  Mushtaq  Khan, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4124.  Bethesda. 
Maryland  20892,  (301)  435-1778. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  26, 1996. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4210. 
Telephone  Conference. 

Contact  Penon:  Dr.  Bruce  A.  Maurer, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4210,  Bethesda, 
Maryland  20892,  (301)  435-1225. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limiUtions  imposed  by 
the  grant  review  and  funding  cycle. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  9,  1996. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4148, 
Telephone  Conference. 

Contact  Penon:  IDr.  Philip  L  Perkins, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4148,  Bethesda. 
Maryland  20892,  (301)  435-1718. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  12, 1996. 

Time:  8:00  a.m. 

Place:  Double  Tree  Hotel,  Rockville,  MD. 


Contact  Penon:  Dr.  Gopal  Shanna. 
Scientific  Rtvlew  Adminisintar.  6701 
Rockladga  Driva,  Room  4112,  Bothaada. 
Maryland  20892.  (301)  43S-1783. 

The  maetingi  will  b«  cloaad  In  acocrdanoa 
with  the  pvoviaions  aet  Cortfa  in  mcs. 
552b(cX4)  and  552b(cNe).  Title  5.  U.S.C 
ApplicatioQS  and/or  propoaala  and  the 
diacuaaiona  could  revaaloonfldential  trade 
aacrets  or  commercial  uiupwty  such  aa 
patentable  material  and  peraonal  information 
concerning  individuals  aaaodatad  ¥rith  the 
applications  and/or  propoaala,  the  diacloaura 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domaatic  Asaistanca 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.84»-93.878, 
93.892.  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  November  1, 1996. 
Paula  N.  Hayaa, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  96-28799  Filed  11-8-96;  8:45  am] 
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Division  of  Research  Grants;  Notice  of 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  10-12. 1996. 

Time:  8:30  a.m. 

Place:  Sheraton  Airport  Hotel,  Cleveland, 
OH. 

Contact  Penon:  Dr.  Cheryl  Corsaro, 
ScientiHc  Review  Administrator,  6701 
Rockledge  Drive,  Room  6172,  Bethesda, 
Maryland  20892,  (301)  435-1045. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  15, 1996. 

Time:  9O0  a.m. 

Place:  Holiday  Inn,  Bethesda.  MD. 

Contact  Penon:  Dr.  )ane  Hu.  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  5168.  Bethesda,  Maryland  20892.  (301) 
435-1245. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  20, 1996. 

Time:  1:30  p.m. 

Place:  NIH.  Rockledge  2,  Room  4182. 
(Telephone  Conference). 

Contact  Penon:  Dr.  William  Branche,  Jr., 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4182,  Bethesda, 
Maryland  20892  (301)  435-1148. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  21, 1996. 

Time:  8:00  a.m. 

Place:  American  Inn,  Bethesda,  MD. 

Contact  Penon:  Dr.  Sami  Mayyasi, 
Scientific  Review  Administrator,  6701 


Rockladga  Drive.  Room  4194.  Betheada, 
Maryland  20692.  (301)  43S-1216. 

Name  of  SEP:  Biological  and  Physiological 
Sdancaa. 

Date:  November  24-25, 1996. 

Time:  6.-00  p.m. 

Phce:  Holiday  Inn.  Chevy  Chasa,  MD. 

Contact  Penon:  Dr.  Martin  Padarathsingh, 
Sdentific  Review  Administrator,  6701 
Rockledge  Oriva,  Room  4146,  Bethesda, 
Maryland  20892,  (301)  435-1717, 

Nam0  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  26, 1996. 

Time:  2:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4186 
(Telephone  Conference). 

Contact  Penan:  Dr.  Gerald  Liddel. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4186.  Bethesda, 
Maryland  20892  (301)  435-1150. 

This  notice  is  being  published  leas  than  15 
days  pricM'  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  aet  forth  in  sacs. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  discldsure 
of  which  %vould  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  November  5. 1996. 
Paula  N.  Hayaa, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc  96-28916  Filed  11-8-96;  8:45  am) 
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Public  Health  Service 

NetkNial  Institutee  of  llselth;  Statement 
of  Orgenlzatlon,  FuncUona,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  (NIH)  of  the 
Statement  of  Oganization,  Fimctions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  61  FR  42433. 
August  15, 1996).  is  amended  to  reflect 
a  reorganization  within  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  (NINDS)  (HNQ).  The 
reorganization  consists  of  the  following: 
(1)  Transfer  the  functions  of  the 
Division  of  Demyelinating,  Atrophic, 
and  Dementing  Disorders  PDADD) 
(HNQ9)  relating  to  neurodegenerative 
disease  to  the  Diviuon  of  Stroke  and 
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Trauma  (DST)  (HNQ6).  transfer  the 
remaining  functitms  of  the  DDADD 
relating  to  AIDS,  multiple  sclerosis  and 
autoimmune  disorders  to  the  Division  of 
Convulsive,  Developmental  and 
Neuromuscular  Disorders  (HNQ8). 
transfer  the  netual  prostheses  program 
activities  from  the  Division  of 
Fimdamental  Neurosciences  (HNQ3)  to 
the  DST,  retitle  DST  to  the  Division  of 
Stio^.  Trauma,  and  Neurodegenerative 
Disease,  and  revise  its  functional 
statement:  (2)  abolish  the  Divisitm  of 
Demyelinating,  Atrophic,  and 
Dementing  Disorders  (HNQ9):  (3) 
transfer  the  functions  of  the 
Developmental  Neurology  Branch  (DNB) 
of  the  Division  of  Convulsive, 
Developmental,  and  Neuromuscular 
Disorders  (HNQ83)  related  to 
developmental  netuobiology, 
developmental  disorders  and 
neiuogenetics  to  the  Division  of 
Fundamental  Neuroadences  (DFN) 
(HNQ3),  transfiar  the  remaining 
functions  of  the  DNB  related  to  pain  and 
netuomuscular  disorders  to  the  Office  of 
the  Director  of  the  Division  of 
Convulsive,  Developmental,  and 
Neuromuscular  Disorders  (HNQS), 
retitle  the  DFN  to  the  Division  of 
Fundamental  NeiutMcience  and 
Developmental  Disorders,  and  revise  its 
functional  statem«it:  (4)  abolish  the 
Developmental  Neurology  Branch  of  the 
Division  of  Convulsive.  Developmental, 
and  Neuromuscular  Disorders  (HNQ83); 
and  (S)  retitle  the  Division  of 
ConviUsive.  Developmental,  and 
Netuomuscular  Disorders  (HNQ8)  to  the 
Division  of  Convulsive,  Infectious,  and 
Immune  Disorders  and  revise  its 
functional  statement. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  foUovrs: 
Under  the  heading  National  Institute  of 
Neurologicai  Disorders  and  Stroke 
(HNQ).  (1)  delete  the  titles  and 
functional  statements  in  their  entirety 
for  the  Division  of  Demyelinating, 
Atrophic,  and  Dementing  Disorders 
(HNQ9)  and  Developmental  Neiuology 
Branch  (HNQ83):  (2)  delete  the  titles 
and  functional  statements  in  their 
entirety  for  the  EKvision  of  Ftmdamental 
Neun)sciences  (HNQS).  Division  of 
Stroke  and  Traiuna  (HNQ6),  and 
Division  of  Convulsive,  Developmental, 
and  Netuomuscular  Disorders  (HNQ8) 
and  substitute  the  following: 

Division  of  Fundamental  Neuroscience 
and  Developmental  Disorders  (HNQS) 

(1)  Plans  and  directs  a  program  of 
grant  and  contract  support  for  research 
and  research  career  development  for 
fundamental  cellular,  molecular  and 
systems  neiuosdence.  for 
developmental  neurobiology,  for 


developmental  disorders,  and  for 
neiuogenetics  to  assiue  maximum 
utilization  of  avaiLAle  resoiuces  in  the 
attainment  of  Institute  objectives;  (2) 
maintains  siuveillanoe  over 
developments  in  these  program  areas 
and  assesses  the  natitmal  need  for 
research,  including  research  on  the 
cause,  prevmtion.  diagnosis,  and 
treatment  of  developmental  disorders, 
and  pursues  technological  development, 
the  application  of  research  findings,  and 
research  training  and  career 
development  in  these  areas;  (S) 
determines  program  priorities  and 
recommends  funding  levels  for 
programs  to  be  supported  by  grants;  (4) 
determines  priorities  and  funding  levels 
for  programs  to  be  supported  by 
contracts:  (5)  collaborates  NIH-wide  on 
national  research  efforts  related  to  these 
program  areas;  (6)  prepares  reports  and 
analyses  of  national  needs  to  assist 
Institute  8ta£f  and  advisory  groups  in 
carrying  out  their  responsibilities  and  in 
developing  new  areas  of  emphasis;  and 
(7)  consults  vrith  voltmtary  health 
oiganizatitHis  and  with  professional 
associations  in  identifying  resesrch 
needs  and  developing  programs  to  meet 
these  needs. 

Division  of  Stroke.  Trauma,  and 
Neurodegenerative  Disease  (HNQ6) 

(1)  Plans  and  directs  a  program  of 
grant  and  contract  support  for  research 
and  research  career  development  on 
stroke,  on  tratunatic  injury  to  the  brain 
and  nervous  system,  including 
tratunatic  brain  and  spinal  cord  injtuy, 
on  neurodegenerative  disorders, 
including  paridnson's  disease  and 
alzheimer's  disease,  on  brain  tiunors 
and  on  the  development  of  artificial 
prosthetic  devices  to  restore  function  to 
the  damaged  nervous  system  to  asstue 
maximiun  utilization  of  available 
resoiuces  in  the  attainment  of  Institute 
objectives;  (2)  maintains  surveillance 
over  developments  in  these  program 
areas  and  assesses  the  national  need  for 
research  in  the  cause,  prevention, 
diagnosis,  and  treatment  of  convulsive, 
infectious  and  immune  disorders  of  the 
brain  and  the  nervous  system,  and 
pursues  technological  development,  the 
application  of  research  findings,  and 
research  training  and  career 
development  in  these  areas;  (3) 
determines  program  priorities  and 
recommends  funding  levels  for 
programs  to  be  supported  by  grants;  (4) 
determines  priorities  and  funding  levels 
for  programs  to  be  supported  by 
contracts;  (5)  collaborates  NIH-wide  on 
national  research  efforts  related  to  these 
program  areas;  (6)  prepares  reports  and 
analyses  of  national  needs  to  assist 
Institute  staff  and  advisory  groups  in 


carrying  out  their  responsibilities  and  in 
developing  new  areas  of  emphasis;  and 
(7)  consults  with  voluntary  health 
organizations  and  with  professional 
associaticHis  in  identifying  reseejch 
needs  and  developing  programs  to  meet 
these  needs. 

Division  of  Corivulsive.  Infectious,  and 
bnmime  Disorders  (HNQ8) 

(1)  Plans  and  directs  a  program  of 
grant  and  contract  support  for  research 
and  research  career  development  on 
convulsive  disorders,  including 
epilepsy,  infectious  disorders  of  the 
brain  and  the  nervous  system,  inclutiing 
AIDS,  immune  disorders  of  the  brain 
and  the  nervous  system,  including 
multiple  sclerosis,  disorders  related  to 
the  sleep  mechanisms,  and  pain  to 
assure  maximum  utilization  of  available 
resources  in  the  attainment  of  Institute 
objectives;  (2)  maintains  surveillance 
over  developments  in  these  program 
areas  and  assesses  the  national  need  for 
research  in  the  cause,  prevention, 
diagnosis,  and  treatment  of  convulsive, 
infectious  and  immune  disorders  of  the 
brain  and  the  nervous  system,  and 
pursues  technological  development,  the 
appUcation  of  research  finHiny,  and 
research  training  and  career 
development  in  these  areas;  (3) 
determines  program  priorities  and 
recommends  funding  levels  for 
programs  to  be  supported  by  grants;  (4) 
determines  priorities  and  funding  levels 
for  programs  to  be  supported  by 
contracts;  (5)  collaborates  NIH-wide  on 
national  research  efforts  related  to  these 
program  areas;  (6)  prepares  reports  and 
analyses  of  national  needs  to  assist 
Institute  staff  and  advisory  groups  in 
carrying  out  their  responsibilities  and  in 
developing  new  areas  of  emphasis;  and 
(7)  consults  with  voluntary  health 
organizations  and  with  professional 
associations  in  identifying  research 
needs  and  developing  programs  to  meet 
these  needs. 

Dated:  October  31, 1996. 
Harold  Vanniia, 
Director.  NIH. 

IFR  Doc  96-28803  Filed  11-8-96;  8:45  am) 
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National  Institutee  of  Health:  Statement 
of  Organization,  FuncUona,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859.  May  27, 1975,  as 
amended  most  recently  at  61  FR  42433, 
August  15. 1996).  is  amended  to  reflect 
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the  reorganization  of  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)  (HNV).  National 
Institutes  of  Health  (NIH).  This 
reorganization  will:  (1)  Realign 
functions  within  the  OfGce  of  the 
Director  (HNV):  and  (2)  establish  the 
Office  of  Equal  Employment 
Opportunity  (HNVIQ).  This 
reorganization  will  establish  the  equal 
employment  opportunity  (EEO)  function 
as  a  visible,  and  respected,  entity  within 
the  NIEHS,  reflecting  the  growing 
significance  of  this  hinction  within  the 
federal  work  place. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  Office  of  the  Director  (HNVl). 
insert  the  following: 

Office  of  Equal  Employment 
Opportunity  (HNVl  9).  Promotes  an 
increased  awareness  of  equal 
employment  opportunity  (EEO), 
diversity,  and  civil  rights  issues,  which 


will  stimulate  improved  leadership  and 
workforce  opptntunity  through 
education,  experience,  and 
participation. 

Delegptions  of  Authority  Statement: 
All  delegations  and  redelegations  of 
authority  to  offices  and  employees  of 
NIH  which  were  in  effect  immediately 
prior  to  the  effective  date  of  this 
reorganization  and  are  consistent  with 
this  reorganization  shall  continue  in 
effect,  pending  further  redelegation. 

Dated:  October  31. 1996. 
Harold  Vanaus, 
Director.  MH. 
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Sulwlmo*  AbuM  and  Mental  Health 
Sewicas  Admlnialratlon 

Flacal  Year  (FY)  1997  FuncMng 
Opportunity  for  a  Cooparatlva 
Agreement  From  the  Center  for  IMental 


AGENCY:  Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Mental  Health  Services  (CMHS) 
annoimces  that  FY  1997  funds  are 
available  for  a  cooperative  agreement  for 
the  activity  discussed  under  Section  4  of 
this  notice.  This  notice  is  not  a  complete 
description  of  the  activity;  potential 
applicants  must  obtain  a  copy  of  the 
Guidance  for  Applicants  (GFA)  before 
preparing  an  application. 


Estirated 

funds  avai- 

aUe 

Estimaied 

numtjer 

o(  awards 

Adivtty 

deadKne 

Projert 
peiiuu 

TA  Center  tor  Evaluation  „ 

01/1(V97 

$600,000 

1 

3yTS. 

FY  1997  funds  for  this  activity  were 
appropriated  by  the  Congress  under 
Public  Law  No.  104-208.  SAMHSA 's 
policies  and  procedures  for  peer  review 
and  Advisory  Council  review  of  grant 
and  cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2.  1993. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS- led  national  activity  for  setting 
priority  areas.  The  Center's  activities 
address  issues  related  to  Healthy  People 
2000  objectives:  to  promote  the 
physical,  social,  psychological,  and 
economic  well-being  of  adults  with 
mental  disorders  and  children  and 
adolescents  with  or  at  risk  for  a  serious 
emotional,  behavioral,  or  mental 
disorder.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325 
(Telephone:  202-783-3238). 
QENERAL  INSTRUCTIONS:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
5/96;  OMB  No.  0937-0189).  The 
Application  Kit  contains  the  full  GFA, 
the  PHS  5161-1.  Standard  Form  424 
(Face  Page),  and  complete  instructions 


for  preparing  and  submitting 
applications.  The  Kit  may  be  obtained 
from  the  contact  person  identified  in 
Section  4. 

The  full  text  of  the  activity  (i.e.,  the 
GFA)  described  in  Section  4  is  available 
electronically  via  the  following: 

SAMHSA 's  World  Wide  Web  Home 
Page  (address:  HTTP:// 
WWW.SAMHSA.GOV):  SAMHSA  s 
Bulletin  Board  (800-424-2294  or  301- 
443-0040;  and  the  Center  for  Mental 
Health  Services'  Knowledge  Exchange 
Network  (KEN)  (voice  line  800-789- 
2647  or  Electronic  Bulletin  Board  800- 
790-2647). 

APPLICATION  SUBMOSION:  Applications 
must  be  submitted  to:  Center  for  Mental 
Health  Services  Programs,  Division  of 
Research  Grants.  National  Institutes  of 
Health,  Suite  1040,  6701  Rockledge 
Drive  MSC-7710,  Bethesda,  MD  20892- 
7710. 

Applicants  who  wish  to  use  express 
mail  or  courier  service  should  change 
the  zip  code  to  20817. 
APPt.lCATK)N  DEAOUNES:  The  deadline  for 
receipt  of  applications  is  Usted  in  the 
table  above. 

Competing  appUcations  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  be 
acceptable  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 


to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the  receipt 
date  or  those  sent  to  an  address  other 
than  the  address  specified  above  will  be 
returned  to  the  applicant  without 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  information 
should  be  directed  to  the  contact  person 
identified  in  Section  4. 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to:  Stephen  Hudak— (301)  443- 
4456. 

SUPPLEMENTARY  INFORMATION:  To 

facilitate  the  use  of  this  notice  of 

funding  availability,  information  has 

been  organized,  as  outlined  in  the  Table 

of  Contents  below: 

Application  Deadline 

Purpose 

Priorities 

Eligible  Applicants 

Grants/ Amounts 

Catalog  of  Federal  Domestic  Assistance 

Number 
Program  Contact 

Table  of  Conienti 

1 .  Prograni  Background  and  Objectives 

2.  Special  Concerns 

3.  Criteria  for  Review  and  Funding 

3.1  General  Review  Criteria 

3.2  Funding  Criteria  for  Approved 
Applicatioas 
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4.  Specific  FY  1997  Activity 

5.  Public  Health  System  Reporting 

Requirements 

6.  PHS  Non-use  of  Tobacco  Policy  Statement 

7.  Executive  Order  12372 

1.  Program  Background  and  Objectives 

The  Center  for  Mental  Health  Services 
(CMHS)  has  been  given  a  statutory 
mandate  to  take  a  national  leadership 
role  in  the  development  and 
demonstration  of  improved  mental 
health  services.  Toward  that  end.  the 
CentAr  facilitates  the  application  of 
scientifically  established  findings  and 
practice-based  knowledge  to  prevent 
and  treat  mental  disorders,  improve 
access,  reduce  barriers  and  promote 
high  quality,  effective  programs  and 
services  for  people  with,  or  at  risk  for, 
these  disorders. 

2.  Special  Concerns 
None. 

3.  Criteria  for  Review  and  Funding 

Competing  applications  requesting 
funding  under  the  specific  project 
activity  in  Section  4  will  be  reviewed 
for  technical  merit  in  accordance  with 
estabUshed  PHS/SAMHSA  peer  review 
procedures.  Applications  that  are 
accepted  for  review  will  be  assigned  to 
an  Initial  Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Applications  will  be  recommended  for 
approval  or  disapproval  on  the  basis  of 
merit.  Applications  recommended  for 
approval  will  be  assigned  scores 
according  to  level  of  merit. 

3.1    General  Criteria 

As  published  in  the  Federal  Register 
on  July  2, 1993  (Vol.  58.  No.  126), 
SAMHSA's  "Peer  Review  and  Advisory 
Council  Review  of  Grant  and 
Cooperative  Agreement  Applications 
and  Contract  Proposals,"  peer  review 
groups  will  take  into  accoimt,  among 
other  factors  as  may  be  specified  in  the 
application  guidance  materials,  the 
following  general  criteria: 

Potential  significance  of  the  proposed 
project; 

Appropriateness  of  the  applicant's 
proposed  objectives  to  the  goals  of  the 
specific  program; 

Adequacy  and  appropriateness  of  the 
proposed  approach  and  activities; 

Adequacy  of  available  resources,  such 
as  facilities  and  equipment; 

QuaUfications  and  experience  of  the 
applicant  organization,  the  project 
director,  and  other  key  personnel;  and 

Reasonableness  of  the  proposed 
budget. 


3.2    Funding  Criteria  for  Approved 
Applications 

Applications  recommended  fOT 
approval  by  the  peer  review  group  and 
the  CMHS  National  Advisory  Coimcil  (if 
applicable)  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  review  process. 

Other  funding  criteria  will  include:  - 

AvailabiUty  of  funds. 

Additional  funding  criteria  specific  to 
the  programmatic  activity  may  be 
included  in  the  application  guidance 
materials. 

4.  Specific  FY  1997  Activity 

Technical  Assistance  Center  for  the 
Evaluation  of  Mental  Health  Systems 
Change.  This  activity  will  be  conducted 
as  a  cooperative  agreement  program. 
Federal  programmatic  involvement  is 
required  in  cooperative  agreement 
programs.  Federal  involvement  will 
include  planning,  guiding,  coordinating, 
and  participating  in  programmatic 
activities  (e.g.,  participation  in 
publication  of  findings)  and  on  steering 
committees.  Periodic  meetings, 
conferences  and/or  communications 
with  the  award  recipients  may  be  held 
to  review  mutually  agreed  upon  goals 
and  objectives  and  to  assess  progress. 
Additional  details  on  the  degree  of 
Federal  programmatic  involvement  wrill 
be  included  in  the  application  guidance 
materials. 

Application  Deadline: 

Purpose:  A  cooperative  agreement 
will  be  awarded  to  support  a  Technical 
Assistance  Center  (TA  Center)  for  the 
Evaluation  of  Mental  Health  Systems 
Change.  The  goal  of  the  TA  Center  will 
be  to  provide  technical  assistance  in  the 
area  of  evaluation  to  State  and  local 
public  entities  as  well  as  private 
nonprofit  entities  within  the  States  with 
a  primary  focus  on  adult  mental  health 
systems.  Broadly  speaking,  the  TA 
Center  should  accomplish  this  goal 
through  increasing  the  capacity  of  its 
customers  to  conduct  evaluations; 
through  direct  and  indirect  technical 
assistance  activities;  through 
encouraging  the  evaluation  of  systems 
implementation  strategies  and  changes 
at  State  and  sub-State  levels  that  have 
the  potential  for  providing  useful 
knowledge  to  organizations  considering 
similar  changes  in  other  areas;  and 
through  consensus  building  within 
States  and  local  communities  about 
"best  practices"  based  on  the  results  of 
these,  and  related,  evaluations.  Funds 
will  be  awarded  through  a  cooperative 
agreement  mechanism  to  allow  CMHS 
staff  to  coordinate  this  effort  with 
related  technical  assistance  and 


information  dissemination  efforts.  Thaee 
efforts  include  the  CMHS  Knowledge 
Exchange  NetworiiL.  the  TA  Center  for 
State  Mental  Health  Planning,  and  the 
National  TA  Center  for  Childran's 
Mental  Health. 

Priorities:  None.    ' 

Eligible  Applicants:  Applications  may 
be  submitted  by  pubUc  organizations, 
such  as  units  of  State  or  lw:al 
governments  and  by  domestic  private 
nonprofit  and  for-profit  organizations 
such  as  community-based  organizations, 
imiversities,  colleges  and  hospitals, 
including  active  C^IHS  Division  of 
Knowle<^e  Development  and  Systems 
Change  grantees. 

Grunts/ Amounts:  1  award,  with  the 
award  being  approximately  S600.000  in 
the  first  year. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.119 

Program  Contact:  Mary  Westcott, 
Ph.D.,  Division  of  Knowledge 
Development  and  Systems  Change, 
Center  for  Mental  Health  Services, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Parklawn 
Building,  Rm.  llC-26,  5600  Fishers 
Lane.  Rockville,  MD  20857,  (301)  443- 
3606. 

5.  Public  Health  Sjrstcm  Reporting 
Requirements 

This  activity  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

6.  PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
And  contract  recipients  to  provide  a 
smoke-free  workplace  and  to  promote 
the  nonuse  of  all  tobacco  products.  In 
addition,  Pubhc  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mentafhealth  of  the 
American  people. 

7.  Executive  Order  12372 

This  activity  is  not  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100. 

Dated:  November  5, 1996. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[PR  Doc  96-28932  FUed  11-8-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMUfa  Service 

Endangered  and  Threetaned  Spedee 
Pennit  Appllcatfona 

AQCNCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 


:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531.  et  seq.). 

Pennit  No.  749672 

Applicant:  David  Germano. 
Bakersfield.  California. 

The  applicant  requests  an  amendment 
of  his  pennit  to  include  take  (capture 
and  release)  of  the  Pad  He  pocket  mouse 
(Perognathus  longimembris  pacificus]  in 
Los  Angeles,  Orange,  and  Sain  Diego 
Counties,  California  in  conjunction  with 
population  studies  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  S19222 

Applicant:  Kings  River  Conservation 
District,  Fresno,  California. 

The  applicant  requests  a  permit  to 
take  (capture,  mark,  collect  biological 
data,  and  release)  the  Fresno  kangaroo 
rat  (Dipodomys  nitratoides  exiles)  in 
Fresno  County.  California,  and  to  taite 
(harass  by  survey,  and  collect  and 
sacrifice  voucher  specimens)  the 
longhom  fairy  shrimp  (Branchinecta 
longiantenna).  Conservancy  fairy 
shrimp  [Branchinecta  conservatio),  and 
vernal  pool  tadpole  shrimp  [Lepidurus 
packardi]  in  Central  Valley  of  California 
from  and  including  Sacramento  County 
south  to  and  including  Kem  County  in 
conjunction  with  scientific  research  and 
the  presence  or  absence  surveys  for  the 
purpose  of  enhancing  their  survival. 

Pennit  No.  818627 

Applicant:  Paul  Scheerer,  Corvallis, 
OrMon. 

The  applicant  requests  a  pennit  to 
take  (capture  and  sacrifice)  the  Oregon 
chub  [Oregonichthys  crameri)  in 
conjunction  with  assessing  juvenile 
survival  through  otolith  aging  in 
Minnow  Creek  Pond,  Shady  Dell  Pond, 
and  Green  Island,  in  Lane  and  Linn 
Counties  Oregon  for  the  purpose  of 
enhancing  its  survival. 

PCTmit  No.  809232 

Applicant:  Paul  Holden.  Logan,  Utah. 

Tne  applicant  requests  an  amendment 
of  his  permit  to  include  taking  (captiu«, 
tag,  and  release)  the  razorback  sucker 
[Xyrauchen  texanus)  in  conjunction 


with  conducting  population  size,  habitat 
use,  and  lifia  history  studies  in  Lake 
Mead,  Nevada  for  the  piupoae  of 
enhancing  its  survival. 

Pennit  No.  786497 

Applicant:  Paul  Principe,  Murrieta, 
CaUfomia. 

The  applicant  requests  an  amendment 
of  his  permit  to  include  take  (capture 
and  release)  of  the  Stephens'  kangaroo 
rat  [Dipodomys  stephensi)  in 
conjimction  with  siirveys  and  habitat 
studies  in  Riveraide  County,  California 
for  the  purpose  of  enhancing  its 
survival. 

Pennit  No.  817400 

Applicant:  East  Bay  Regional  Park 
District,  Oakland.  California. 

The  applicant  requests  a  permit  to 
take  (capture  and  release]  the  salt  mareh 
harvest  mouse  [Reithrodontomys 
raviventris)  in  conjunction  with 
fiopulation  monitoring  in  Alameda  and 
Contra  Costa  Coimties,  California  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  745033 

Applicant:  Scientific  Research  and 
Consulting  Service,  Marina,  California. 

The  applicant  requests  an  amendment 
of  their  permit  to  include  take  (captvire 
and  release)  of  the  San  Francisco  garter 
snake  [Tbamnophis  sirtalis  tetrataenia) 
in  conjunction  with  population 
monitoring  in  Santa  Cruz,  Monterey, 
Santa  Clara,  San  Mateo,  and  San  Benito 
Counties,  California  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  818259 

Applicant:  Philip  Northen,  Rohnert 
Park,  California. 

The  applicant  requests  a  permit  to 
take  (coiled)  and  sacrifice  Conservancy 
fairy  shrimp  [Branchinecta  conservatio) 
and  vernal  pool  tadpole  shrimp 
[Lepidunis  packardi)  cysts  in 
conjunction  with  soil  analysis  for  toxic 
substances  in  Tehama  and  Butte 
Counties,  California  for  the  purpose  of 
enhancing  their  survival. 

Pennit  No.  817991 

Applicant:  Nancy  Rena  Siepel, 
Cayucos,  California. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  the  tidewater 
goby  [Eucyclogobius  newberryi) 
throughout  the  species'  range  in 
California  in  conjunction  with  presence 
or  absence  surveys  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  817689 

Applicant:  Kent  Reeves,  Sacramento, 
California. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  the  salt  marsh 


harvest  mouse  [BeithTodontomys 
raviventris)  throughout  the  species' 
range  in  California  in  conjimction  with 
presence  or  absence  siuveys  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  820015 

Applicant:  Michael  Westphal,  Alviso. 
California. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  the 
Conservancy  fairy  shrimp  [Branchinecta 
conservatio),  longhom  fairy  shrimp 
[Branchinecta  longiantenna),  venal 
pool  fairy  shrimp  [Branchinecta  lynchi), 
vernal  pool  tadpole  shrimp  [Lepidurus 
packaidi),  and  Riverside  fairy  shrimp 
[Streptocephalus  ¥n>otoru)  throughout 
the  species'  ranges  in  California  in 
conjimction  with  amphibian  surveys  for 
the  purpose  of  enhancing  their  survival. 

Pennit  No.  820018 

Applicant:  Richard  Seymour,  Alviso. 
California. 

The  applicant  requests  a  pennit  to 
take  (capture  and  release)  the 
Conservancy  fairy  shrimp  [Branchinecta 
conservatio),  longhom  fiairy  shrimp 
[Branchinecta  longiantenna),  vernal 
pool  fairy  shrimp  (Bnuic/unecto  lynchi), 
vemal  pool  tadpole  shrimp  [Lepidurus 
packardi],  and  Riverside  fairy  shrimp 
[Streptocephalus  wootoni)  throughout 
the  sjiecies'  ranges  while  conducting 
amphibian  surveys  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  787644 

Applicant:  Stephen  Tabor. 
Bakersfield,  California. 

The  applicant  requests  an  amendment 
of  his  permit  to  include  take  (capture 
and  release)  of  the  Morro  Bay  kangaroo 
rat  [Dipodomys  heermanni  morroensis) 
in  Kara  County,  California  in 
conjunction  with  population  studies  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  702631 

Applicant:  Assistant  Regional 
Director — Ecological  Services.  Region  1, 
U.S.  Fish  and  Wildlife  Service. 
Portland,  Oregon. 

The  applicant  requests  amendment  of 
his  permit  to  include  authorization  to 
remove  and  reduce  to  possession 
specimens  of  the  following  plant 
species:  Arctostaphylos  glandulosa  ssp. 
crassifolia  (Del  Mar  manzanita); 
Chorizanthe  orcuttiana  (Orcutt's 
spineflovrer);  Delissea  undulata  (plant, 
no  common  name);  Chamaesyce  herbstii 
(akoko):  Chamaesyce  rockii  (akoko); 
Cyanea  acuminata  (haha):  Cyonea 
humboldtjana  (haha);  Cyctnea  longiflora 
(haha);  Cyanea  st.-johnii  (haha);  Cyanea 
koolauensis  (haha);  Cyanea  longiflora 
(haha);  Cyrtandra  deittata  (halwale); 
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Cyrtandra  subumbellata  (haiwale); 
Cyrtandra  viridiflora  (haiwale);  Delissea 
subcordata  (oha);  Eragrostis  fosbergii 
(plant,  no  common  name):  Gardenia 
maimii  (nanu);  Laborida  cyrtandrae 
(kamakahala):  Lepidium  aibuscula 
(anaunau);  Lobelia  gaudichaudii  spp. 
koolauensis  (plant,  no  common  name); 
Lobelia  monostachya  (pl^nt,  no 
common  name);  Melicope  saint-johnii 
(alani);  Myrsine  juddii  (kolea); 
Phyllosteffa  hirsuta  (plant,  no  common 
name);  Phyllostegia  kaalaensis  (plant, 
no  common  name);  Pritchardia  kaalea 
(loulu);  Schiedea  kealiae  (plant,  no 
common  name);  Trematolobelia 
singularis  (plant,  no  common  name); 
Viola  oahuensis  (plant,  no  common 
name);  Achyranthes  mutica  (plant,  no 
common  name);  Cenchrus 
agrimonioides  (kamanomano);  Cyanea 
grimesiana  spp.  gpmesiana  (haha); 
Cyperus  trachysanthos  (puukaa); 
Euphorbia  haeleeleana  (plant,  no 
common  name);  Isodendrion 
lauri folium  (aupaka);  Panicum 
niihauense  (lau  ehu);  Phyllostegia 
parviflora  (plant,  no  common  name); 
Plantanthera  holochila  (plant,  no 
common  name);  Sanicula  purpurea 
(plant,  no  common  name);  Schiedea 
hookeri  (plant,  no  common  name); 
Schiedea  kauaiensis  (plant,  no  common 
name);  Schiedea  nuttallii  (plant,  no 
common  name);  Cyanea  dunbarii 
(haha);  Lysimachia  maxima  (plant,  no 
conunon  name);  Schiedea  sarmentosa 
(plant,  no  common  name);  Clermontia 
drepanomorpha  (oha  wai);  Cyanea 
platyphylla  (haha);  Hibiscadelphus 
ffffardianus  (hau  kuahiwi); 
Hibiscadelphus  hualalaiensis  (hau 
kuahiwi);  Melicope  zahlbruckneri 
(alani);  Neraudia  ovata  (plant,  no 
common  name);  Phyllosteffa  racemosa 
(Idponapona);  Phyllostegia  velutina 
(plant,  no  common  name);  Phyllostegia 
warshaueri  (plant,  no  common  name); 
Pleomele  hawaiiensis  (hala  pepe); 
Pritchardia  schattaueri  (loulu);  Sicyos 
alba  (anunu);  Zanthoxyliun  dipetaJum 
var.  tomentosum  (ae);  Alsinidendron 
lychnoides  (kuawawaenohu); 
Alsinidendron  viscosum  (plant,  no 
commrai  name);  Cyanea  remyi  (haha); 
Cyrtandra  cyaneoides  (mapele); 
Hibiscus  Mraimeae  ssp.  harmertK 
(kokiokeokeo):  Delissea  rivularis  (oha); 
Hibiscadelphus  woodii  (hau  kuahiwi); 
Koha  kauaiensis  (kokio);  Labordia 
tinifolia  var.  wahiawaensis 
(kamakahala);  Phyllosteffa  knudsenii 
(plant,  no  common  name);  Phyllostegia 
wawrana  (plant,  no  common  name); 
Pritchardia  napaliensis  (loulu); 
Pritchardia  viscosa  (loulu);  Schiedea 
helleri  (plant,  no  common  name); 
Schiedea  membranacea  (plant,  no 


common  name);  Schiedea  stellaiioides 
(laulihilihi):  Viola  kauaensis  var. 
wahiawaensis  (nani  waialeale): 
Calystegia  stM)insii  (Stebbins' 
morning-glory);  Ceanothus  roderickii 
(Pine  Hill  ceanothus):  Fremontodendron 
califomicum  ssp.  decumbens  (Pine  Hill 
flaimelbush);  and  Galium  califomicum 
ssp.  sierrae  (El  Dorado  bedstraw) 
throughout  their  range  for  recovery 
efforts  in  order  to  enhance  their 
propagation  and  survival. 
DATES:  Written  comments  on  these 
pennit  applications  must  be  received  on 
or  before  December  12, 1996. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Consiiltation  and 
Conservation  Planning,  Ecolo^pcal 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181;  FAX:  503-231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments, 
including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bryon  Holt,  Division  of  consultation  and 
conservation  Planning,  Portland,  Oregon 
(see  address  above;  telephone:  503-231- 
2063).  Docuiments  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above.  Please  refer 
to  the  respective  permit  mmiber  for  each 
application  when  requesting  copies  of 
docummts. 

Dated:  November  1, 1996. 
Thomas  J.  Dwyer, 

Regional  Director,  Region  1  Portland.  Oregon. 
(FR  Doc.  96-28878  Filed  11-8-96;  8:45  am] 
IM  IMQ  COM  4S10-SS-P 


Notice  Of  Decision  and  Notice  of 
Availability  of  the  Record  of  Dedaion 

SUMMARY:  This  notice  advises  the  public 
of  (1)  the  decision  of  the  U.S.  Fish  and 
Wildlife  Service  (Service)  with  respect 
to  acquiring  water  rights  for  the 
Lahontan  Valley  wetlands,  Churchill 
County.  Nevada;  and  (2)  the  availability 
of  the  Record  of  Decision  (ROD)  for  the 
final  Environmental  Impact  Statement 
(final  EIS)  for  water  rights  acquisition 
for  the  Lahontan  Valley  Wetlands.  The 
ROD  was  prepared  in  accordance  with 
Council  on  Environmental  Quality 
regulations  (40  CFR  1505.2)  and  the 


Service's  implementing  procedures  for 
the  National  Environmental  Policy  Act 
of  1969  (40tJ.S.C.  1501  et  seq.)  The 
ROD  documents  the  dedsicm  of  the 
Service  based  on  the  information 
contained  in  the  final  EIS,  which  was 
filed  with  tlie  Environmental  Protection 
Agency  on  October  4, 1996.  The  Swvice 
has  selected  the  Preferred  Alternative 
(Alternative  5),  as  described  in  the  final 
EIS  and  ROD,  fw  implementation. 
Additional  clarification  regarding 
implementation  of  the  water  rights 
acquisition  strategies  of  Alternative  5 
was  added  to  the  ROD. 
ADDRESS:  To  obtain  a  copy  of  the  ROD 
or  for  further  information,  contact  Dan 
Walsworth,  Refuge  Manager,  Stillwater 
National  Wildlife  Refuge,  P.O.  Box 
1236,  Fallon,  Nevada  89407,  telephone 
(702)  423-5128. 

The  Selected  Alternative:  Based  on 
review  of  the  alternatives  and  their 
environmental  consequences  described 
in  the  Final  EIS,  the  Sendee  has  selected 
Alternative  5,  the  Preferred  Alternative. 
Implementation  of  Alternative  5  will 
minimize  adverse  impacts  to  the 
fanning  community  while  achieving  the 
25,000-acre  wetland  habitat  objective 
and  providing  flexibility  in  the  use  of 
several  water  sources. 

Alternatives  Considered:  The  five 
alternatives  considered  were:  (1)  No 
Action  Alternative,  which  includes  the 
acquisition  of  20.000  AF  of  water  rights 
form  within  the  Carson  Division  of  the 
Newlands  Project;  (2)  Proposed  Action, 
which  proposes  the  purchase  of  up  to 
122,000  AF  of  water  rights:  (3)  Least 
Cost  Alternative,  whi(±  would  result  in 
the  purchase  of  up  to  100,000  AF  of 
water  rights;  (4)  Maximum  Acquisition 
Alternative,  which  would  result  in  up  to 
133,500  AF  being  purchased;  and  (5)  the 
Service's  Preferred  Alternative,  which 
would  result  in  (a)  the  acquisition  of  up 
to  75.000  AF  of  water  rights  in  the 
Carson  Division,  (b)  leasing  of  water,  (c) 
acquisition  of  water  rights  from  the 
Middle  Carson  River  corridor,  (d)  use  of 
conserved  U.S.  Navy  water  as  available, 
and  (e)  pumping  of  groundwater. 
Alternatives  2-5  ea<±  include  the 
acquisition  of  20,000  AF  under  the  No 
Action  Altemative  and  would  provide 
an  annual  average  of  about  125,000  AF 
of  water  for  wetlands  protection. 

Environmentally  Preferred 
Altemative:  The  Service  considers  that 
Altemative  4  would  best  enhance  and 
protect  the  natural  enviroimient  and 
natural  resources.  It  would  result  in  the 
greatest  benefit  to  wetland  habitat  and 
wetland-dependent  wildlife  by 
providing  the  highest  quality  wetland 
inflow  through  the  exclusive  use  of 
irrigation-quality  water  and  the  non-use 
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of  agricultural  drainwater.  Of  the  action 
alternatives,  ecological  integrity  and 
health  would  be  highest  under 
Alternative  4  over  the  long  term. 
Consequently,  Alternative  4  has  been 
identified  as  the  environmentally 
preferred  alternative. 

Mitigation  and  Monitoring:  Whereas 
Alternative  2  was  put  forth  in  the  draft 
EIS  as  the  Service's  proposed  course  of 
action  and  would  provide  the  wetlands 
with  a  more  secure  supply  of  higher 
quality  water.  Alternative  5  was  selected 
for  implementation  in  large  part  because 
it  provides  a  broader  approach  by 
minimizing  adverse  impacts  to 
farmland,  the  agricultural  community, 
groundwater  recharge,  and.  related 
resources  in  the  Carson  Division. 
Adverse  impacts  will  be  minimized 
primarily  by  minimizing  the  purchase  of 
Carson  Division  water  rights.  Of  the 
action  alternatives.  Alternative  5  would 
have  the  least  impact  on  these 
resources.  By  implementing  Alternative 
5,  with  the  mitigation  provisions 
identiHed  in  the  ROD.  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  have  been  adopted. 

Potential  mitigation  measures  were 
identified  in  the  fmal  EIS  for  reducing 
or  avoiding  adverse  impacts  to 
agriculture,  groundwater  recharge,  and 
wildlife  habitat.  The  ROD  lists  several  of 
these  mitigation  measures  that  the 
Service  has  committed  to  undertake. 
The  Service  will  implement  the 
specified  mitigation  measures  as  part  of 
the  water  rights  acquisition  program. 
The  ROD  also  outlines  a  monitoring 
program  to  which  the  Service  is 
committed.  The  Service  will  continue 
monitoring  the  acreage  of  wetland 
habitat.  Once  a  long-term  average  of 
25,000  acres  of  primary  wetland  habitat 
is  being  sustained  and  it  is  determined 
that  this  long-term  average  can  be 
sustained,  the  Service  will  terminate 
water  rights  purchases. 

The  Decision:  The  decision  of  the 
Service  is  to  implement  Alternative  5, 
the  Preferred  Alternative. 
Implementation  of  Alternative  5,  as 
described  in  Section  2.5.5  of  the  final 
EIS,  and  the  mitigation  and  monitoring 
identified  above,  will  take  effect  on 
December  19,  1996.  45  days  after  the 
signing  of  the  ROD. 

Dated:  November  S.  1996. 
Uchwd  B.  Moore, 

Acting  Regional  Director.  Pacific  Region, 
Portland.  Oregon. 

|FR  Doc.  96-28877  Filed  11-6-96;  8:45  ami 
■UMOOOM  4»l< 


Availability  of  a  Draft  Envlronmantal 
Aaaaaamant  on  Panntta  for  Control  of 
Injurtoua  Canada  Qaaaa  and  Raquaat 
for  Commanta  on  Potantlal 
Ragulationa 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  availability;  extension 
of  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
announces  the  extension  of  the 
comment  period  for  the  Service's 
September  3, 1996,  Federal  Register 
publication  from  October  18  to . 
November  22.  1996. 

DATES:  Written  comments  are  requested 
by  November  22,  1996. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Assessment  can  be 
obtained  by  writing  to  the  Chief,  Office 
of  Migratory  Bird  Management,  U.S. 
Fish  and  Wildlife  Service,  room  634 — 
Arlington  Square,  Washington,  DC 
20240.  Written  comments  can  be  sent  to 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  R.  Schmidt,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  (703)  358-1714. 

SUPPLEMENTARY  INFORMATION:  The 

Service  announced  in  the  September  3, 
1996,  Federal  Register  (61  FR  46431) 
the  availability  of  a  Draft  Environmental 
Assessment  reviewing  the  existing 
regulations  governing  issuance  of 
permits  to  control  injurious  Canada 
geese.  The  Assessment  deals  only  with 
how  permits  are  issued  and  does  not 
address  sp>ecific  control  measures  used 
to  control  injury  problems  in  the  field. 
The  Service's  proposed  action  is  to  issue 
a  blanket  permit,  which  will  be 
available  only  for  the  [>eriod  of  March 
11  through  August  31.  to  State 
Conservation  Agencies  and/or  the  U.S. 
Department  of  Agriculture  on  a  State- 
specific  basis.  Three  alternatives, 
including  the  proposed  action,  are 
considered. 

Dated:  November  6,  1996. 
Donald  |.  Barry, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
|FR  Doc.  96-28930  Filed  11-6-96;  8:45  am] 

aujNO  ooM  im  h  m 


Bureau  of  Land  Management 

[MT-020-1320-00.  MTM  087834A,  MTM 
M188q      • 

Notice  of  Intent  to  Plan;  Montana 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Montana,  Miles  Qty  District, 
Interior. 

ACTKHl:  Notice  of  intent  to  conduct 
scoping  and  prepare  an  environmental 
analysis  on  the  proposed  lease  tracts. 

SUMMARY:  On  May  6, 1996,  Decker  Coal 
Company  applied  for  Modification  to 
Leases  MTM  057g34A  and  MTM 
061685,  for  federal  coal  resources 
within  the  Powder  River  Coal  Region. 
The  land  included  in  the  application  is 
located  in  Big  Horn  County,  Montana 
and  is  described  as  follows: 

MTM057934A 

T.  8  S.  R.  40  E.  P.M.M. 
Sec  34:  NWV«SW'/.NEV4, 
SWV«NEV«NWV4.  SEV.NWV*. 
N'/iNEV«SWV«,  SWV«NEV«SWV4. 
W'/iSEV«SWV«.  SEV«SEV«SWV4 
T.  9  S..  R.  40  E.  P.M>I. 

Sec.  3:  W'/jSW'ANE'A.  W'/iNW'ASE'/i 

MTM  061685 

T.  8  3..  R.  40  E.  P.M.M. 
Sec.  34:  W'/iW'/i 

Decker  Coal  Company  has  also 
expressed  an  interest  in  an  additional  80 
acres  in  T.  9  S.,  R.  40  E.,  Sec.  3,  for 
"future  leasing  and  modification  to 
lease  MTM  057934A". 

The  320-acre  lease  application 
contains  an  estimated  8.3  million  tons 
of  coal  to  be  added  to  the  two  leases. 

An  Environmental  Analysis  (EA)  will 
be  prepared  to  analyze  the  proposed 
lease  of  the  federal  coal  resource  and  the 
reasonably  foreseeable  consequences  of 
this  action  as  well  as  the  impacts  of 
development  of  the  coal.  The  scope  of 
this  EA  will  be  expanded  to  include  the 
additional  80  acres  Decker  Coal  Mine 
has  expressed  interest  in  for  future 
leasing. 

This  EA  will  comply  with  all 
appUcable  provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  all  subsequent  applicable 
regulations  implementing  this  law 
(Council  on  Environmental  Quality 
(CEQ)  regulations,  40  CFR,  Part  1500- 
1508)  and  De[>artment  of  Interior 
requirements  listed  in  the  Departmental 
Manual  516  'Environmental  Quality'.  It 
will  also  comply  with  the  guidance 
listed  in  the  BLM's  Environmental 
Handbook,  H-1 790-1, 10/88. 

DATES:  Any  issues,  concerns  or 
comments  regarding  this  proposal 
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should  be  submitted  on  or  before 
December  20, 1996. 
ADDRESSES:  All  submissions  should  be 
sent  to  the  following  address:  Bureau  of 
Land  Management,  Todd  Christensen, 
Powder  River  Resource  Area  Manager, 
111  Garryowen  Road,  Miles  Gty, 
Montana  59301,  telephone  (406)  232- 
4331. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  the  project 
contact  Dan  Benoit,  Team  Leader, 
Powder  River  Resource  Area,  111 
Garryowen  Road,  Miles  City,  Montana, 
59301,  telephone  (406)  232-4331. 
SUPPI.EMENTARY  INFORMATKM:  All 
interested  {larties  including  federal, 
state  and  local  agencies  are  invited  to 
participate  in  the  environmental 
analysis  scoping  process.  The  scoping 
period  will  begin  immediately  and  will 
end  December  20, 1996. 

The  following  issues  and  concerns 
have  been  identified: 

Potential  for  social  and  economic 
impacts  to  the  area; 

Possible  impacts  to  soils,  vegetation, 
and  agriculture; 

Possible  impacts  to  hydrologic 
resources; 

Potential  impacts  to  visual  resource; 

Cultural  resources  and  traditional 
lifeway  values. 

The  public  is  encouraged  to  present 
their  ideas  and  views  on  these  and  other 
issues  and  concerns.  All  issues  and 
concerns  will  be  considered  in  the 
preparatioi)  of  the  environmental 
analysis. 

The  scoping  process  used  to  collect 
issues  and  concerns  will  involve  two 
public  meetings,  one  scheduled 
December  10, 1996  at  1:00  p.m.  at  the 
Dull  Knife  Memorial  College,  Studio 
Room,  Lame  Deer,  Montana  59043,  and 
one  scheduled  on  E)ecember  11, 1996,  at 
1:00  p.m.  at  the  Sheridan  County 
Fulmer  Public  Library,  Inner  Circle 
Room,  335  West  Alger  Street,  Sheridan, 
Wyoming  82801. 
Todd  S.  Quistensen, 
Acting  District  Manager. 
[FR  Doc.  96-28876  Filed  11-6-96;  8:45  am] 

MUMO  coot  4310-ON-P 


LEGAL  SERVICES  CORPORATION 

Grant  Awards  to  Applicanta  for  Funds 
to  Provida  Civil  Legal  Services  to 
Eligible  Low>lncome  Clients  Beginning 
January  1, 1997 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Correction. 

SUMMARY:  In  a  notice  published  on 
October  29, 1996  (60  FR  55827),  the 


Legal  Services  Corporation  (LSC  or 
Corporation)  announced  its  intention  to 
awuti  grants  and  contracts  to  provide 
economical  and  efEective  delivery  of 
high  quality  dvil  legal  services  to 
eligible  low-income  clients,  beginning 
January  1, 1997.  The  following 
organization  should  have  also  been 
included. 


Service 
area 


OH-15 


Applicant  name 


Ashtabula  County   Legal   Assist- 
ance. 


Date  Issued:  November  6, 1996. 

Merceria  L.  Ludgood, 

Deputy  Director,  Office  of  Program 
Operations. 

[FR  Doc.  96-28888  Filed  11-8-96;  8:45  am] 

BILLMQ  COOC  70SO-01-P 


NATIONAL  COMMISSION  ON 
LIBRARIES  AND  INFORMATION 
SCIENCE 

The  U.S.  National  Commission  on 
Libraries  and  Information  Science; 
Sunshine  Act  Meeting 

TIME,  DATE,  AND  PLACE: 
December  12, 1996, 1:00  p.m.-5:00  p.m. 
December  13, 1996,  9:00  a.m.-5:30  p.m. 
December  14, 1996,  9:00  a.m.-l:00  p.m. 

Dining  Room  A,  Madison  Building, 
Library  of  Congress,  Washington,  DC. 
20540. 

MATTERS  TO  BE  DISCUSSED: 

NCLIS  administrative  matters — review  of 
minutes  of  July  1996  NCLIS  meetings 

Reports  from  NCLIS  Chairperson  and 
Executive  Director 

Discussion  of  transition  from  Library 

Services  and  Construction  Act  (LSCA)  to 
Library  Services  and  Technology  Act 
(LSTA)  and  transfer  of  federal 
responsibility  for  library  grant  programs 
frx>m  the  Department  of  Education  to  the 
new  Institute  of  Museum  and  Lilnrary 
Services  (IMLS) 

Discussion  of  NCLIS  statutory  responsibility 
to  provide  general  policy  advice  to  the 
IMLS  Dirrctor  with  respect  to  LSTA 
financial  assistance  and  projects 

Review  of  NCLIS  project  plans  for  an 
Assessment  of  Standards  for  the 
Creation,  Dissemination,  and  Pemianent 
Accessibility  of  Electronic  Government 
Infomiation  Products 

Discussion  of  proposals  and  decisions  on 
activities  regarding  human  resources  in 
and  for  the  information  in&BStructure 

Status  report  on  NCLIS  management  review 

Discussion  of: 

•  Outlook  for  105th  Congress. 

•  Proposal  for  national  simmiit  from  White 
House  Conference  on  Library  and 
Infomiation  Services  Taskfbrce  (WHCLIST). 

•  Microsoft  Libraries  Online  Project. 


Other  matters 

Portkm  ClgMd  to  tfaa  PaMk 

10:00  a.m.  to  12KW  p.m,  December  12. 1096. 
To  review  staff  support  requirements. 

To  request  further  information  or  to  make 
special  arrangements  for  physically 
challenged  persons,  coatBct  Barbara 
Whiteleather  (202-606-9200)  no  later  than 
one  week  in  advance  of  the  meeting. 

Dated:  November  6, 1996. 
Peter  R.  Youag, 
NCUS  Executive  Director. 
[FR  Doc.  96-29088  Filed  11-7-96;  2:47  pm) 

BNXMQ  COM  7517-01.41 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  999-80003,  GwMral  Ucwtse 
London  Ohio  EA  9S-041] 

The  Dial  Coiporation,  London,  OH, 
Order  Imposing  Civil  Monetary  Penalty 


The  Dial  Corporation  (Licensee)  was 
authorized  to  use  licensed  materials  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  pursuant  to  the 
general  license  provisions  in  10  CFR 
Part  31.  The  Licensee  possessed  and 
used  generally  licensed  industrial 
gauging  devices  containing  nuclear 
materials,  principally  strontium-90  and 
americium-241. 

n 

An  inspection  of  the  Licensee's 
activities  was  conducted  from  January 
22  to  February  21, 1996.  The  results  of 
this  inspection  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  The  inspection  report  was 
sent  to  Dial  by  letter  dated  March  12, 
1996,  and  by  letter,  dated  April  9, 1996. 
ENal  responded  to  the  apparent  violation 
described  in  the  inspection  repwrt.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Qvil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  June  18, 1996.  The 
Notice  states  the  nature  of  the  violation, 
the  provision  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violation. 

In  its  April  9, 1996  response  to  the 
inspection  report.  Dial  admitted  the 
violation  had  occurred-  The  Licensee 
responded  to  the  Notice  in  a  Reply  to  a 
Notice  of  Violation  and  an  Answer  to  a 
Notice  of  Violation,  both  dated  July  16, 
1996.  In  the  July  16, 1996  letters,  the 
Licensee  requested  mitigation  of  the 
proposed  civil  penalty  and  alleged  that 
the  cover  letter  for  the  Notice  was 
incorrect  as  to  the  Licensee's  efforts  to 
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locate  the  source  end  report  its  loss.  The 
NRC's  responses  to  those  alJegHtions  are 
contained  in  the  Appendix  to  this 
Order. 

m 

Historically,  uncontrolled  radioactive 
material  has  resulted  in  radiation 
exposure  to  members  of  the  general 
public,  contamination  in  scrap  yards 
and  foundries  as  a  result  of  smelting 
activities,  and  environmental 
contamination.  In  order  to  emphasize 
the  importance  of  adequate  oversight 
and  control  of  radioactive  material,  and 
alter  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the  penalty 
proposed  for  the  violation  designated  in 
the  Notice  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.20S,  if  is  hereby 
ordered  ThaX: 

The  Licsnaae  p«y  ■  civil  ponaity  in  the 
amount  of  S2.S00  within  30  day*  of  the  date 
of  thii  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
Mr.  lames  Lietwnnan.  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint  North.  115S5 
Rockville  Pike.  Rockville.  MD  208S2-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Director, 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  with  a  copy  to  the 
Commission's  Document  Control  Desk, 
Washington,  D.C  20555.  Copies  also 
shall  be  sent  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address  and  to  the  Regional 
Administrator,  NRC  Region  ID,  801 
Warrenville  Road,  Lisle,  IL  60532-4351. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 


a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  whico  to  request  a 
bearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
efiisctlve  without  further  proceedings.  If 
payment  has  not  been  maide  by  that 
time,  the  matter  may  be  lefeiied  to  the 
Attorney  General  far  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 
Whether,  on  the  basis  of  the  violation 
admitted  by  the  Ucouee.  this  Order 
should  be  sustained. 

Dated  at  Rockville.  Maryland  this  31tt  day 
of  October  1996. 
For  the  Nuclear  Regulatory  Commission. 


Dinctar,  Office  of  Enforcement. 


Appendix — Evafasatioa  aad  i 

On  jkma  !>•  IMS,  a  Notice  of  Violation  and 
PropoMd  bnpoaition  of  Qvil  Penalty  (Notice) 
was  issued  for  a  violation  identified  during 
an  NRC  inspection.  The  Dial  Corporation 
(Licensee)  responded  to  the  inspection 
findings  in  a  letter  dated  April  9. 1996.  (The 
inspection  report  was  nulled  to  the  Licensee 
on  March  12, 1996.)  The  Licensee  replied  to 
the  Notice  on  )uly  16.  1996.  In  its  April  9, 
1996  letter,  the  Licensee  admitted  the 
violation.  In  the  )uly  16,  1996 
correspondence,  the  Licensee  requested  that 
the  civil  penalty  be  fully  mitigated  or 
reduced  to  S730.  The  NRC's  evaluation  and 
conclusion  regarding  the  licensee's  requests 
are  as  follows: 

Bestatement  of  Violation 

10  CFR  31.5(c)(8)  requires,  in  part,  that  any 
person  who  acquires,  receives,  pHMsesaes, 
uses  or  transfers  byproduct  material  in  a 
device  pursuant  to  a  general  license  shall, 
except  as  provided  in  10  CFR  31.5(c)(9), 
transfer  or  dispose  of  the  device  containing 
byproduct  material  only  by  transfer  to 
persons  holding  a  specific  license  pursuant 
to  10  CFR  Parts  30  and  32  or  from  an 
Agreement  State  to  receive  the  device. 

Contrary  to  the  above,  during  the 
approximate  period  1992  to  October  1995, 
the  licensee  disposed  of  an  NDC  Systems 
gauge  containing  an  americium-241  sealed 
source  of  nominally  200  millicuries  and  this 
disposal  was  not  made  to  a  person  holding 
a  specific  license  pursuant  to  10  OHt  Parts 
30  and  32  or  from  an  Agreement  State  to 
receive  the  device  and  the  exceptions  in  10 
CFR  31.5(c)(9)  did  not  apply.  (01013) 

This  is  a  Severity  L«vel  QI  violation 
(Supplement  VI).  Qvil  Penalty— S2. SCO. 

NBC  Ewluation  of  Licenaee't  Letter  Dated 
July  16.  1996.  "Reply  to  a  Notice  of 
Violation" 

As  discussed  in  the  NRCs  June  18, 1996 
letter  transmitting  the  Notice,  tiie  NRC 
informed  the  Licensee  tiiat  tlie  application  of 
the  civil  penalty  asaeasment  process  resulted 
in  no  monetary  penalty  being  asaessad.  That 
letter  also  informed  the  Licensee  \hat 
notwithstanding  the  civil  penalty  assessment 
process,  s  penalty  was  proposed  under  tlw 


enforcement  discretion  proviaiaas  in  Section 
VII.A.l(g)  of  the  NRC  Bnforonnent  Policy. 
This  discretionary  Cector  pennits  the 

[iropoaal  of  a  civil  penalty  when  NRC- 
iceosed  material  is  lost,  unkss  the  licensee 
identifies  and  rapocts  the  loss  to  the  NRC 
The  June  18. 1906  letter  also  indicated  that 
diacretlon  was  being  exaroiaed  because 
licensed  nuterial  was  not  controlled  and  was 
currently  missing. 

In  its  July  16, 1996  letter,  "Reply  to  a 
Notice  of  Violation,"  the  Licenaee  indicates 
that  it  found  part  of  the  gauging  device  on 
October  25, 1995,  initiated  a  prompt  search 
Cor  the  a.'!]ericium-241  source  on  that  same 
day.  and  reported  the  loss  to  the  NRC  on 
November  3, 1995  during  a  diacusoion  with 
an  NRC  Inspector.  However,  during  a 
November  2, 1995  discussion  between  the 
Licensee's  Materials  Manager  and  the  NRC 
Inspector,  the  NRC  %ras  not  informed  that  the 
Licenaee  had  discovered  the  loss  on  October 
2S,  1995.  Furthermore,  during  a  November  3, 
1995  discussion,  it  was  only  as  the  result  of 
a  direct  question  from  the  NRC  Inspector 
about  other  NRC-licansed  materials  in  the 
poasession  of  the  Ucensee  that  the  Materials 
Manager  told  the  Inspector  that  tlie 
americium-241  source  was  missing.  Since  the 
inspector  was  not  specifically  infOTmed  that 
Dial  had  discovered  the  loss  on  October  25, 
1995,  the  Inspector  concluded  that  Dial  had 
discovered  the  loss  on  November  3, 1995. 

As  to  reporting,  the  Licensee  contends  that 
a  report  was  made  within  the  30  day  period 
permitted  by  10  CFR  20.2201(a)(ii).  However, 
10  CFR  20.2201(aXii)  is  not  the  applicable 
requirement  Rather.  10  CFR  20.2201  (a)(i)  is 
applicable  and  requires  tliat  a  licensee  must 
immediately  notify  the  NRC  of  any  stolen, 
lost  or  missing  material  in  a  quantity  of  1 ,000 
times  the  limit  specified  in  10  CFR  Part  20. 
Appendix  Q  The  limit  specified  by  10  CFR 
Part  20,  Appendix  C,  for  americium-241  is 
0.001  microcuries.  In  this  case,  the  missing 
americium-241  source  was  nominally  200 
milliciiries  which  greatly  exceeds  the 
requirement  for  making  an  immediate  report 
to  the  NRC  Therefore,  the  Licensee  was 
required  to  notify  the  NRC  immediately  upon 
discovery  that  the  americium-241  source  was 
missing. 

In  view  of  this,  the  NRC  sta£f  has 
reconsidered  the  application  of  discretion 
under  the  enforcement  discretion  provisions 
in  Section  VILA. 1(g)  of  the  NRC  Enforcement 
Policy  (NUREO1600).  Although  not 
properly  reported  as  required,  the  licensee 
did  infmm  the  NRC  of  the  loss.  Nonetheless, 
this  case  is  particularly  significant  The 
Licensee  admits  that  a  nominal  200 
millicurie  americium-241  source  is  missing 
from  its  London.  Ohio  facility.  The  Licensee 
does  not  know  the  circumstances  of  the  loss, 
the  ultimate  disposition  of  the  material,  or 
the  possibility  of  any  individual  exposures  to 
radiation.  With  the  source  and  its  probe 
intact  and  the  source  shutter  closed,  the 
likelihood  of  significant  radiation  exposure 
to  Dial  staff  or  to  membera  of  the  public  is 
minimal.  However,  if  the  source  is  ruptured, 
or  otherwise  not  intact,  (e.g..  the  probe  is 
shredded  or  melted  down  with  scrap 
materials)  significant  facility  and 
environmental  contamination  may  ocoir 
with  resultant  internal  and  external 
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personnel  radiation  exposure.  As  a  member 
of  the  group  of  transuranic  elements,  with 
alpha  particle  emissions,  a  physical  half  life 
of  458  yeara  and  an  effective  half- life  in  bone 
of  about  140  years,  unsealed  and 
uncontrolled  aniericium-241  is  a  significant 
internal  radiation  exposure  hazard. 
Moreover,  the  fundamental  cause  of  this 
incident  was  that  the  licensee  possessed 
radioacdve  material  and  was  not  aware  of  it 
and  did  not  control  it 

In  the  view  of  the  NRC  staff,  it  is  important 
to  provide  a  strong  message  to  licensees  that 
it  is  not  acceptable  to  possess  radioective 
material  without  appropriate  controls.  Given 
the  quantity  of  licensed  material  that  was 
lost,  a  dvil  penalty  is  warranted. 
Accordingly,  pursuant  to  Section  Vn.A.1.  of 
the  Enforcement  Policy,  the  NRC  is 
exercising  discretion  by  assessing  a  dvil 
penalty  to  reflect  the  significance  of  not 
maintaining  aMrareness  of  possession  and  not 
controlling  the  material 

Summary  of  Licensee's  Bequest  for  Mitigation 

The  Dial  Corporation  (Dial)  requests  that 
the  prc^xMed  dvil  penalty  be  mitigated  far 
extenuating  drcumstances  and  as  a  Violation 
Involving  Special  Circumstances  under 
NUREG-1600,  Section  Vn.B.6.  Dial  indicates 
in  ita  July  16. 1996.  "Answer  to  a  Notice  of 
Violation."  that  the  loss  of  the  source  was  an 
inadvertent,  one-time  occurrence,  that  the 
loaa  occurred  as  long  ago  as  1992,  and  the 
loss  was  of  limited  safety  significance. 

Dial  also  contends  that  it  was  unaware  of 
the  presence  of  the  device  from  the  time  of 
the  asset  transfer  (from  Purex)  which 
occurred  in  1985  until  the  October  25, 1995 
call  from  OSHA  Therefore,  it  could  not  be 
expected  to  have  prevented  the  violation. 

Dial  contends  further  that  since  it  has  no 
intention  of  poaaessing  any  licensed  material 
in  the  future,  a  dvil  penalty  can  have  no 
deterrent  efCsct,  and  that  the  NRC 
enforcement  program  or  goals  are  not  served 
by  imposing  a  penalty. 

Fmally,  Dial  took  exception  to  the  amount 
of  the  proposed  civil  penalty,  contending  that 
the  amoimt  of  the  penalty  exceeded  the  $730 
that  Dial  estimated  would  be  the  cost  to 
dispose  of  an  americium-241  source. 

NRC  Evaluation  of  Licensee's  Bequest  for 
Mitigation 

The  NRC  has  reviewed  the  Licensee's 
request  to  mitigate  the  civil  penalty  pursuant 
to  Section  VII.B.6  of  NUREG-1600, 
"Violations  Involving  Spedal 
Grcumstances."  As  previously  noted,  the 
loss  of  the  americiimi-241  source  has 
potential  radiation  safety  consequences  for 
Dial  employees  and  the  general  public.  The 
NRC  has  not  identified  any  other  extenuating 
or  spedal  circumstances  in  the  NRC 
Enforcement  Policy  or  in  Dial's  response  that 
warrants  mitigation  of  the  civil  penalty. 

The  Licensee  contends  that  bom  the  time 
the  London,  Ohio,  fedlity  was  purchased  in 
1985  from  The  Purex  Corporation,  it  was 
unaware  that  it  possessed  licensed  material 
until  it  was  contacted  by  the  Occupational 
Safety  and  Health  Administration  (OSHA), 
on  October  25, 1995,  and  could  not  have 
been  reasonably  expected  to  prevent  the 
violation.  This  contention  is  not  suppcnted 


by  the  evidence.  On  May  21, 1991.  NDC 
Systems,  the  manufecturer  of  the  ameridum- 
241  gauge,  repaired  the  device  and  on  May 
24, 1991,  returned  it  to  Dial  at  the  London, 
Ohio,  fedlity.  Furthermore,  NDC  analysed  a 
leak  test  sample  from  the  ameridum-241 
source  and  provided  Dial  with  a  Leak  Test 
Certificate,  dated  October  10, 1991. 
Therefore,  it  is  reasonable  to  conclude  that 
Dial  was  or  should  have  been  aware  of  the 
ameridum-241  gauge  before  OSHA  contacted 
the  London,  Ohio,  fedlity  about  radioactive 
materials  on  October  25. 1995. 

The  NRC  disagrees  with  the  Licensee's 
contention  that  a  civil  penalty  can  have  no 
deterrent  efiisct  and  that  the  NRCs 
enforcement  program  and  goals  are  not 
served  by  imposing  a  dvil  penalty.  A  dvil 
penalty  imposed  for  lost  or  missing 
radioactive  sources  emphasizes  the 
importance  the  NRC  places  on  the  control  of 
licenaed  material.  It  encourages  compliance 
in  all  licensees  in  a  manner  that  deters  future 
violations. 

The  licenaee  stated  that  if  a  dvil  penalty 
must  be  imposed,  a  civil  penalty  of  $730 
would  be  realistic  because  it  is  the  amount 
that  Dial  estimates  it  would  cost  for  proper 
disposal  of  the  ameridum-241  source.  The 
Licensee  based  its  estimate  of  $730  frir 
disposal  on  the  cost  of  disposing  of  two. 
nominally  25  millicurie  (925  MBq)  sources  of 
strontium-90.  The  Licensee  did  not  consider 
the  added  cost  for  disposing  of  a  transuranic 
(ameridum-241). 

The  staff  contacted  both  the  device 
manufecturer  and  an  NRC-licensed  waste 
disposal  broker.  The  manufacturer  indicated 
tliat  it  would  coat  about  S500  to  have  a 
device  containing  ameridum-241  returned 
for  refurbishment  The  waste  broker 
estimated  that  it  would  cost  approximately 
$5,000  to  take  the  ameridimi-241  source  for 
disposal.  Consideration  was  therefore  given 
to  increasing  the  civil  penalty  to  refled  the 
cost  of  disposal.  However,  in  consideration  of 
your  intent  not  to  possess  radioactive 
material  in  the  foture,  the  civil  penalty  was 
not  increased. 

NBC  Conclusion 

The  NRC  has  conduded  that  this  violation 
occurred  as  stated  and  has  potential  safety 
consequences.  Consequentiy,  the  proposed 
civil  penalty  in  the  amount  of  $2,500  should 
be  imposed.  The  NRC  has  also  reconsidered 
the  application  of  the  enforcement  discretion 
provisions  in  Section  VII.A.1.(g)  of  the  NRC 
Enforcement  Policy.  A  $2,500  civil  penalty  is 
in  accordance  with  the  discretion  authorized 
in  Section  vn.A.l.  of  the  NRC  Enficxcement 
Policy. 

[FR  Doc  96-28884  Filed  11-8-96;  8:45  am) 
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[Docltiie.BO-aB7] 

Nottoe  of  PubHe  MeMing  VMth  Publle 
Service  Company  of  Colorado  on 
Dooomffllsalonlng  and  Uoenae 
Termination  of  FortSt  Vrrin  Nuclear 
OeneraUng  Station,  Plattevme, 
Colorado 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  hold  a  public 
meeting  in  Platteville,  (Olorado  on 
December  3, 1996.  to  discuss 
InformatitMi  oonoeming  the 
decommissioning  and  license 
tfflinination  of  the  Public  Service 
Company  of  Colorado's  Fort  St.  Vrain 
Nuclear  (FSV)  Generating  Station 
facility  near  Platteville,  Colorado. 

The  entire  meeting  will  be  open  to  the 
public,  NRC  staff,  licensee,  local 
officials  and  citizen  groups  to  provide 
comments,  present  questions,  and  share 
information  condaming  the  status  of 
decommissioning  at  the  FSV  facility  and 
the  prolected  schedule  for  the 
termination  of  the  license. 
DATES  AND  ADDRESSES:  The  meeting  will 
be  held  on  December  3. 1996.  at  the 
Platteville  Community  Center  located  at 
508  Reynolds  Ave,  Platteville,  00.  The 
meeting  will  begin  at  7:00  p.m.  and  will 
end  at  8:30  p.m. 
FOR  FURTHER  »IFORMATK)N  CONTACT:  Mr. 

Clayton  L.  Pittiglio,  Project  Manager. 
Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
ManagemenL  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission.  Mail  Stop  T-7- 
F27,  Washington.  DC  20555-0001. 
Telephone  (301)  415-6702. 

Dated  at  Rockville,  MD  this  Sth  day  of 
November  1996. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Michael  F.  Webar. 

Chief,  Low-Level  Waste  and  Deconunissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc  96-28883  Filed  11-8-96:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  C^ommission,  Office  of  Filings 
and  Information  Services,  Washington. 
DC  20549. 

Extension:  Rule  24b-l.  SEC  File  No. 
270-205.  OMB  Control  No.  3235-0194. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
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(44  use.  3501  et  seq).  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summary  of  collection  for 
public  comment. 

Rule  24b-l  (17  CFR  240.24b-l) 
requires  a  national  securities  exchange 
to  keep  and  malce  available  for  public 
inspection  a  copy  of  its  registration 
statement  and  exhibits  filed  with  the 
Commission,  along  with  any 
amendments  thereto. 

There  are  eight  national  securities 
exchanges  that  spend  approximately 
one  half  hour  each  complying  with  this 
rule,  for  an  aggregate  total  compliance 
burden  of  four  hours  per  year.  The  staff 
estimates  that  the  average  cost  per 
respondent  is  S63  per  year,  calculated  as 
one  half  hour  of  clerical  time  (S7)  plus 
copying  (S12)  plus  storage  ($44), 
resulting  in  a  total  cost  of  compliance 
for  the  respondents  of  S504. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission.  450  5th  Street.  N.W. 
Washington.  DC  20549. 

Dated:  November  4.  1996. 
Margaret  H.  McFarland, 

Deputy  Secretary 

|FR  Doc.  96-28444  Filed  1 1^8-96;  8  45  am) 
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Faderatad  Investors,  et  al.;  Notica  of 
Application 

Novemt)er4.  1996 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnOM:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Actof  1940  (the  "Act"), 


APPUCAMTt:  Arrow  Funds:  Automated 
Govemqient  Money  Trust:  Bayfunds: 
The  Blltmore  Funcu:  The  Biltmore 
Municipal  Funds:  Blanchard  Funds; 
Blanchard  Precious  Metals  Fund,  hic: 
Cash  Trust  Series,  Inc. ;  Cash  Trust 
Series  11:  DC  Investor  Series:  Edward  D. 
lones  &  Co.  Daily  Passport  Cash  Trust: 
Excelsior  Funds;  Excelsior  Funds,  Inc.; 
Excelsior  Institutional  Trust;  Excelsior 
Tax-Exempt  Funds,  Inc;  Federated 
Adjustable  Rate  U.S.  Government  Fund, 
Inc.;  Federated  American  Leaders  Fund. 
Inc.:  Federated  ARMs  Fund:  Federated 
Equity  Funds:  Federated  Equity  Income 
Fund,  Inc.:  Federated  Fund  for  U.S. 
Government  Securities,  Inc.;  Federated 
GNMA  Trust;  Federated  Government 
Income  Seciu-ities,  Inc.;  Federated 
Government  Trust;  Federated  High 
Income  Bond  Fund,  Inc.;  Federated 
High  Yield  Trust;  Federated  Income 
Securities  Trust:  Federated  Income 
Trust;  Federated  Index  Trust:  Federated 
Institutional  Trust;  Federated  Insurance 
Series;  Federated  Investment  Portfolios; 
Federated  Investment  Trust:  Federated 
Master  Trust:  Federated  Munici(>al 
Opportunities  Fund,  Inc.:  Federated 
Municipal  Securities  Fund,  Inc.: 
Federated  Municipal  Trust;  Federated 
Short-Term  Municipal  Trust:  Federated 
Short-Term  U.S.  Government  Trust; 
Federated  Stock  and  Bond  Fund.  Inc.; 
Federated  Stock  Trust;  Federated  Tax- 
Free  Trust;  Federated  Total  Return 
Series,  Inc.;  Federated  U.S.  Government 
Bond  Fund:  Federated  U.S.  Government 
Securities  Fund:  1-3  Years;  Federated 
U.S.  Government  Securities  Fund:  2-5 
Years;  Federated  U.S.  Government 
Securities  Fund:  5-10  Years;  Federated 
Utility  Fund,  Inc.;  First  Priority  Funds: 
Fixed  Income  Securities,  Inc.;  Fortress 
Utility  Fund,  bic;  FTI  Funds; 
Inde(>endence  One  Mutual  Funds; 
Intermediate  Municipal  Trust; 
International  Series.  Inc.;  Investment 
Series  Funds.  Inc.;  Liberty  U.S. 
Government  Money  Market  Trust; 
Liquid  Cash  Trust;  Managed  Series 
Trust;  Marketvest  Funds;  Marketvest 
Funds,  Inc.;  Marshall  Funds,  Inc.; 
Money  Market  Management,  Inc.; 
Money  Market  Obligations  Trust:  Money 
Market  Trust;  Municipal  Securities 
Income  Trust;  Newpoint  Funds;  111 
Corcoran  Funds:  Peachtree  Funds:  The 
Planters  Funds:  RIMCO  Monument 
Funds;  SouthTrust  Vulcan  Funds:  Star 
Funds;  The  Starburst  Funds;  Tax-Free 
Instruments  Trust:  Tower  Mutual 
Funds;  Trust  for  Government  Cash 
Reserves;  Trust  for  Short-Term  U.S. 
Government  Securities:  Trust  for  U.S. 
Treasury  Obligations;  Virtus  Funds: 
Vision  Croup  of  Funds,  Inc.;  Wesmark 
Funds:  World  Investment  Series,  Inc. 


(collectively,  the  foregoing  are  the 
"Funds");  Federated  Investors 
("Federated");  Federated  Securities 
Corp.:  Federated  Administrative 
Services;  Federated  Services  Company; 
and  Edgewood  Services.  Inc. 
nci^VANT  ACT  SECTIONS:  Order  of 
exemption  requested  pursuant  to 
section  6(c)  of  the  Act  from  sections 
12(d)(1)(A)  (ii)  and  (iii)  of  the  Act,  under 
sections  6(c)  and  17(b)  that  would  grant 
an  exemption  from  section  17(a),  and 
under  rule  17d-l  to  permit  certain 
transactions  in  accordance'  with  section 
17(d)  and  rule  17d-l. 
SUiMARY  Of  appucation:  The  requested 
order  would  permit  the  Funds  to 
purchase  shares  of  affiliated  Funds  that 
are  money  market  funds  for  cash 
management  purposes. 
FIUNO  DATES:  The  application  was  filed 
on  April  16. 1996.  and  amended  on 
August  1, 1996.  Applicants  have  agreed 
to  file  an  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARMO  OR  NOTIFICATION  Of  HEARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  person  may  request  a  hearing 
by  writing  to  the  SEC's  Secretary  and 
serving  applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  November  29,  1996,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 
A00RE8SCS:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  Federated  Investors  Tower, 
Pittsburgh.  Pennsylvania  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
8UPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  Fund  is  a  registered  open-end 
management  investment  company. 
Some  Funds  consist  of  multiple  series. 
Certain  of  the  Funds  are  money  market 
funds  (the  "Money  Market  Funds")  that 
seek  to  maintain  a  net  asset  value  of 
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$1.00  per  share  in  reliance  on  rule  2a- 
7  under  the  Act.  Funds  other  than  the 
Money  Market  Funds  are  "Fluctuating 
Funds."  Applicants  request  that  relief 
be  extended  to  the  Funds  and  all  future 
registered  investment  companies  for 
which  any  [lerson  controlling, 
controlled  by,  or  imder  common  control 
(as  defined  by  section  2(a)(9)  of  the  Act) 
(the  "Federated  Control  Group")  with 
Federated  serves  as  investment  adviser 
(the  "Federated  Funds")  and  all  future 
registered  investment  companies  that 
have  the  same  investment  adviser  or 
investment  advisers  that  are  under 
common  control  for  which  any  member 
of  the  Federated  Control  Group  serves  as 
principal  imderwriter  or  distributor 
and/or  administrator  (the  "Proprietary 
Funds")  1  (the  Federated  and 
Proprietary  Fimds  are  also  the 
"Funds"). 

2.  Each  Fimd  has,  or  may  be  expected 
to  have,  uninvested  cash  by  the  end  of' 
the  trading  day.  Such  cash  may  result 
bom  a  variety  of  sources,  including 
dividends  or  interest  received  fiY)m 
portfolio  securities,  securities 
transactions,  liquidation  of  investment 
securities  to  meet  anticipated 
redemptions  and  dividend  payments, 
and  new  monies  received  from 
investors. 

3.  Applicants  propose  that  the  Funds, 
including  the  Money  Market  Funds,  (the 
"Investing  Fimds")  be  able  to  invest 
their  uninvested  cash  in  Federated  and/ 
or  Proprietary  Money  Market  Funds  (the 
"Underlying  Money  Market  Fimds"),  as 
appropriate.  Specifically,  (a)  each 
Federated  Fluctuating  and  Money 
Market  Fund  could  purchase  and  sell 
shares  of  Federated  Underlying  Money 
Market  Funds;  (b)  each  Proprietary 
Fluctuating  and  Money  Market  Fund 
could  purchase  and  sell  shares  of 
Federated  Underljring  Money  Market 
Funds;  (c)  each  Proprietary  Fluctuating 
and  Money  Market  Fund  could 
purchase  and  sell  shares  of  an 
Underlying  Proprietary  Money  Market 
Fund  vtrithin  the  same  Proprietary  Fund 
family  or  complex;  and  (d)  each 
Federated  and  proprietary  Underlying 
Money  Market  Fimd  could  sell  their 
shares  to,  and  purchase  their  shares 
from,  the  Federated  and  Proprietary 
Fimds. 

4.  Federated  is  a  Delaware  business 
trust.  The  subsidiaries  of  affiliates  of 
Federated  which  presently  serve  as  an 
in  vestment,  adviser  or  subadviser  to  one 
or  more  of  the  Federated  Funds  or 


'  In  the  Proprietary  Funds,  a  third  party  not 
otherwiae  affiliated  with  Federated  (such  at  a  bank) 
typically  serves  as  investment  adviser  while  a 
member  of  the  Federated  Control  Group  serves  as 
principal  underwriter/distributor  and 
administrator. 


Proprietary  Funds  are:  Federated 
Administrative  Services,  Federated 
Advisers,  Fedoated  Qobal  Research 
Corp..  Federated  Investment 
Counseling,  Federated  Management, 
Federated  Research,  Federatwi  Research 
Corp.,  and  Passport  Research  Ltd.  In 
addition,  certain  Proprietary  Funds  may 
have  other  investment  advisers. 
(Collectively,  the  investment  advisers  to 
the  Funds  and  any  future  investment 
adviser  or  subadviser  to  any  of  the  funds 
seeking  to  rely  on  the  requested  order 
are  the  "Advisers".)  Federated 
Securities  Corp.  ("FSC")  and  Edgewood 
Services,  Inc.  presently  serve  as  the 
principal  imderwriters  and  distributors 
for  all  of  the  Funds,  except  for  Edward 
D.  Jones  &  Co.  Daily  Passport  Cash 
Trust,  for  which  Edward  D.  Jones  &  Co., 
L.P.,  serves  as  the  principal  distributor, 
and  FSC  serves  as  the  distributor. 

5.  In  calculating  its  advisory  fees, 
each  Investing  Fund  will  exclude  any 
assets  invested  in  an  Underlying  Money 
Market  Fund.  Thus,  the  shareholders  of 
the  Investing  Fimds  would  not  be 
subject  to  the  imposition  of  duplicative 
advisory  fees.  No  sales  charge, 
contingent  deferred  sales  charge,  12b-l 
fee,  or  any  other  underwriting  or 
distribution  fee  will  be  charged  by  the 
Money  Market  Fimds  or  by  any 
underwriter,  with  respect  to  purchases 
of  shares  of  such  Underlying  Money 
Market  Funds  made  with  Uninvested 
Cash,  or  upon  the  redemption  of  shares 
of  such  Underlying  Moiiey  Market 
Funds.  To  the  extent  that  both  the 
Investing  Fund  and  the  Underlying 
Money  Market  Fund  may  charge  a 
service  fee  (as  defined  by  conduct  rule 
2830(b)(9)  of  the  National  Association  of 
Securities  Dealers  ("NASD")  rules),  the 
assets  relating  to  an  Investing  Fund's 
investment  in  an  Underlying  Money 
Market  Fund  will  not  be  subject  to 
duplicative  service  fees  [i.e.,  service  fees 
will  not  be  charged  on  both  levels). 

Applicants'  Legal  Analysis 

A.  Sections  6(c)  and  12(d)(1) 

1.  Sections  12(d)(1)(A)  (ii)  and  (iii)  of 
the  Act  prohibit  any  registered 
investment  company  (the  "acquiring 
company")  or  any  company  or 
companies  controlled  by  such  acquiring 
company  to  purchase  any  security 
issued  by  any  other  investment 
company  (the  "acquired  company")  if 
such  purchase  will  result  in  the 
acquiring  company  or  companies  it 
controls  owning  in  the  aggregate  (a) 
securities  issued  by  the  acquired 
company  with  an  aggregate  value  in 
excess  of  5%  of  the  acquiring  company's 
total  assets  or  (b)  securities  issued  by 
the  acquired  company  and  all  other 


investment  companies  with  an  aggregate 
value  in  excess  of  10%  of  the  value  of 
the  acquiring  company's  total  assets. 

2.  Under  tne  proposed  transactions, 
the  nimiber  or  value  of  the  shares  of  the 
Underlying  Money  Market  Funds  held 
by  an  Investing  Fund  may  exceed  the 
percentage  restricticms  set  forth  in 
sections  12(dUl)(A)  (ii)  and  (iii)  within 
the  following  limitations:  (a)  each 
Investing  Fund  will  be  permitted  to 
invest  uninvested  cash  in,  and  hold 
shares  of,  an  Underl3ring  Money  Market 
Fund  only  to  the  extent  that  such 
Investing  Fund's  aggregate  investment 
in  such  Underlying  Money  Maricet  Fund 
does  not  exceed  the  greater  of  5%  of 
such  Investing  Fund's  total  assets,  or 
$2.5  million  or  (b)  under  certain 
circumstances,  described  below,  an 
Investing  Fund  may  invest  and  hold  up 
to  25%  of  its  total  net  assets  in  such 
Underlying  Money  Market  Fund(s).* 
Accordingly,  applicants  seek  an 
exemption  from  the  provisions  of 
section  12(d)(1)  to  the  extent  necessary 
to  implement  the  proposed  transactions. 

3.  Section  6(c)  permits  the  SEC  to 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
of  the  Act.  For  the  reasons  provided 
below,  applicants  argue  that  the 
requested  order  meets  the  section  6(c) 
standards. 

4.  Applicants  state  that  by  investing 
in  high  quality,  short-term  instruments 
in  compliance  with  rule  2a-7  under  the 
Act,  the  Underlying  Money  Market 
Funds  provide  highly  liquid  and  safe 
investments  for  the  Investing  Funds. 
Further,  the  Investing  Funds  will  be 
able  to  further  diversify  their  holdings 
and  will  be  afforded  increased 
investment  opportunities.  Applicants 
state  that  shareholders  of  the 
Underlying  Money  Market  Funds  would 
benefit  by  the  absence  of  variable  costs 
associated  with  shares  purchased  by  the 
Investing  Funds  since  the  additional 
cash  received  by  the  Uninvested  Money 
Market  Funds  will  generally  result  in 
the  Underlying  Money  Market  Funds 
purchasing  larger  denominated 
instruments,  rather  than  separate  money 
market  instruments.  Furthermore, 
applicants  state  that  without  the 
requested  relief,  applicants  would  be 
disadvantaged  by  increased 
administrative  burdens  resulting  from 
the  fi^gmentation  of  assets  for  cash 


^Applicants  state  that  they  recognize  that  rule 
Za-7  imposes  special  diversification  requirements 
on  money  market  funds  but  are  not  requesting  relief 
from  this  rule. 
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investmenU  and  the  resulting  potential 
for  error. 

5.  Applicants  believe  that  there  are 
situations  in  which  the  Funds  might 
have  as  much  as  25%  of  assets  in 
uninvested  cash.  For  example,  new 
Funds  may  have  large  amounts  of 
uninvested  cash  until  an  asset  base  has 
been  established.  Applicants  state  that 
the  convenience  of  investing  assets  in  a 
single  Underlying  Money  Market  Fund 
would  save  the  Investing  Fund  the 
administrative  burden  and  expense  of 
selecting  multiple  Underlying  Money 
Market  Funds  during  periods  when 
Uninvested  Cash  would  exceed  the 
limitation  of  the  greater  of  $2.5  million 
or  5%  of  total  net  assets. 

6.  In  addition,  certain  of  the  Money 
Market  Funds  seek  to  provide  their 
shareholders  with  income  exempt  from 
regular  federal  income  tax  and  state 
taxes  ("State  Funds").  In  the  case  of  the 
State  Funds,  the  supply  of  potential 
acceptable  investments  can  vary  greatly 
depending  on  various  market 
conditions.  Seasonal  fluctuations  in  the 
demand  for  and  supply  of  municipal 
securities  in  particular  states  can.  at 
times,  create  difTiculties  for  the  State 
Funds  seeking  to  be  fully  invested  in  the 
municipal  securities  of  particular  states. 
As  a  result,  the  State  Funds  may  be 
forced  to  hold  large  amounts  of 
uninvested  cash  in  unaffiliated  State 
Funds.  Applicants  state  that  allowing 
the  State  Funds  to  invest  uninvested 
cash  in  affiliated  State  Funds  would 
provide  yield  or  fee  advantages  over 
making  such  investments  in  unaffiliated 
funds. 

7.  Applicants  state  that  section 
12(d)(1)  is  intended  to  protect  an 
investment  company's  shareholders 
against  (a)  undue  influence  over 
portfolio  management  through  the  threat 
of  large-scale  redemptions,  loss  of 
advisory  fees  to  the  adviser,  and  the 
disruption  of  orderly  management  of  the 
investment  company  through  the 
maintenance  of  large  cash  balances  to 
meet  potential  redemptions,  (b)  the 
acquisition  of  voting  control  of  the 
company,  and  (c)  the  layering  of  sales 
charges,  advisory  fees,  and 
administrative  costs.  Applicants  state 
that  each  of  the  Underlying  Money 
Market  Funds  will  be  managed 
specifically  to  maintain  a  highly  liquid 
portfolio  and  that,  accordingly,  there 
will  be  no  need  to  maintain  any  special 
reserves  or  balances  to  meet 
redemptions  by  Investing  Funds. 
Further,  since  the  proposed  transactions 
will  be  in  compliance  with  sections 
12(d)(l)(A)(i)  and  12(d)(1)(B)  of  the  Act 
(which  will  serve  to  limit  any  single 
Investing  Fund's  ownership  of  shares  in 
a  specific  Underlying  Money  Market 


Fund  to  3%  of  such  Underlying  Money 
Market  Fund's  total  outstanding  voting 
stock),  no  Investing  Fund  will  be  a 
position  to  exerdae  voting  control  over 
any  of  the  Underlying  Money  Market 
Funds.  Finally,  then  will  be  no  sales 
charges,  rule  12I>-1  fees,  or  other 
distribution  fees  charged  in  coxmection 
with  the  purchase  and  sale  of  shares  of 
the  Underlying  Money  Market  Funds.  In 
addition,  appUcants  state  that  there  will 
be  no  duplicative  service  or  advisory 
fees.  For  these  reasons,  applicants 
believe  none  of  the  perceived  abuses 
meant  to  be  addressed  by  section 
12(d)(1)  is  created  by  the  proposed 
transactions. 

B.  Sections  17(a)  and  17(b) 

1.  Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  to  include  any  investment 
adviser  of  the  investment  company  and 
any  person  directly  or  indirectly 
controlling,  or  under  common  control 
with,  such  investment  company.  Under 
section  2(a)(3),  the  Advisers,  as 
investment  adviser  of  each  of  the  Funds, 
is  an  affiliated  person  of  each  Fund. 
Further,  because  the  Federated  Funds 
share  a  common  investment  adviser  and 
board  of  directors,  the  Federated  Funds 
may  be  deemed  to  be  an  affiliated 
person  of  each  other  Federated  Fund.  In 
addition,  Proprietary  Funds  within  the 
same  investment  complex  (where  the 
Funds  have  the  same  or  affiliated 
investment  advisers  and  identical  board 
of  directors/trustees)  may  be  deemed  to 
be  affiliated  persons  of  each  other. 
Furthermore,  certain  of  the  Proprietary 
Funds  have  boards  of  directors/trustees 
and  officers  that  are  composed  of  the 
same  individuals  (or  very  nearly  so)  that 
comprise  the  boards  of  directors/ 
trustees  of  and  serve  as  officers  to  the 
Federated  Funds.  As  such,  these 
Proprietary  Funds  may  be  deemed  to  be 
affiliated  (>ersons  of  the  Federated 
Funds. 

2.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  any  affiliated  person  of 
that  company.  The  sale  by  the 
Underlying  Money  Market  Funds  of 
their  shares  to  the  Investing  Funds 
could  be  deemed  to  be  a  principal 
transaction  between  affiliated  persons 
that  is  prohibited  under  section  17(a). 
Therefore,  applicants  request  an  order  to 
permit  the  Underlying  Money  Market 
Funds  to  sell  their  shares  to  the 
Investing  Funds. 

3.  Section  17(b)  permits  the  SEC  to 
grant  an  order  permitting  a  transaction 
otherwise  prohibited  by  section  17(a)  if 
it  finds  that  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 


do  not  involve  overreaching  on  the  part 
of  anv  person  conoemed.  Section  17(b) 
could  be  interpreted  to  exempt  only  a 
single  transaction.  However,  the 
Commission,  under  section  6(c)  of  the 
Act,  may  exempt  a  series  of  transactions 
that  otherwise  would  be  prohibited  by 
section  17(a).  For  the  reasons  stated 
below,  applicants  believe  that  the  terms 
of  the  propKMed  transactions  meet  the 
standards  of  section  6(c)  and  17(b). 

4.  Applicants  state  that  the  terms  of 
the  proposed  transactions  are  fair 
because  the  consideration  paid  and 
received  for  the  sale  and  redemption  of 
shares  of  the  Underlying  Money  Market 
will  be  besed  on  the  net  asset  value  per 
share  of  such  Funds.  In  addition,  the 
purchase  of  shares  of  the  Underlying 
Money  Market  Funds  by  the  Investing 
Funds  will  be  effected  in  accordance 
with  each  Investing  Fund's  investment 
restrictions  and  policies  as  set  forth  in 
its  registration  statement. 

C.  Section  17(d)  and  Rule  17d-l 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  an  investment  company, 
acting  as  principal,  from  pmrticipating  in 
or  effecting  any  transaction  in 
connection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  participates. 
Applicants  contend  that  because  each 
Investing  Fund  may  be  purchasing 
shares  of  the  Underlying  Money  Market 
Funds,  each  Adviser  may  manage  the 
assets  of  both  an  Investing  Fund  and  an 
imderlying  Money  Market  Fund,  and/or 
each  Underlying  Money  Market  Fund 
may  be  selling  its  shares  to  another 
Fund,  the  proposed  transactions  may  be 
deemed  a  joint  enterprise  for  the 
purposes  of  section  17(d)  and  rule  17d- 
1. 

2.  Rule  17d-l  permits  the  SEC  to 
approve  a  proposed  joint  transaction.  In 
determining  whether  to  approve  a 
transaction,  the  SEC  is  to  consider 
whether  the  proposed  transaction  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act,  and  the  extent 
to  which  the  participation  of  the 
investment  companies  is  on  a  basis 
different  firom  or  less  advantageous  than 
that  of  the  other  participants.  For  the 
reasons  stated  below,  applicants  believe 
that  the  requested  relief  meets  these 
standards. 

3.  Applicants  believe  that  the 
proposed  transactions  would  be 
beneficial  to  each  participant  and  that 
there  is  no  basis  on  which  to  believe 
that  any  participant  would  benefit  to  a 
greater  extent  than  any  other.  Moreover, 
applicants  state  that  the  Advisers  will 
not  receive  any  increased  advisory  fees 
under  the  proposed  transactions  and 
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instead  will  receive  less  advisory  fees 
than  they  would  otherwise  have  earned 
if  the  uninvested  cash  of  the  Investing 
Funds  were  invested  directly  in  money 
market  instruments  rather  than  in  the 
Underlying  Money  Market  Funds. 
Further,  applicants  submit  that  each 
Investing  Fund  will  participate  on  a 
basis  that  is  not  different  from  nor  less 
advantageous  than  any  other  Investing 
Fund. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  shares  of  the  Underlying 
Money  Market  Funds  sold  to  and 
redeemed  fiom  the  Investing  Funds  will 
not  be  subject  to  a  sales  load, 
redemption  fee,  or  a  distribution  fee 
under  a  plan  adopted  in  accordance 
with  rule  12b-l.  To  the  extent  that  both' 
the  Investing  Fund  and  the  Underlying 
Money  Market  Fund  may  charge  a 
service  fee  (as  defined  by  conduct  rule 
2830(b)(9)  of  the  NASD  rules),  the  assets 
relating  to  the  Investing  Fund's 
investment  will  not  be  subject  to 
duplicative  service  fees. 

2.  In  calculating  its  advisory  fees,  an 
Investing  Fund  will  exclude  any  assets 
invested  in  an  Underlying  Money 
Market  Fund. 

3.  The  Underlying  Money  Market 
Funds  shall  not  acquire  securities  of  any 
other  investment  company  in  excess  of 
the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

4.  Investment  in  shares  of  the 
Underlying  Money  Market  Fund  will  be 
in  accordance  with  each  Investing 
Fund's  respective  investment 
restrictions  and  v^ll  be  consistent  with 
each  Investing  Fund's  policies  as  set 
forth  in  its  prospectuses  and  statements 
of  additional  information. 

5.  Unless  an  Investing  Fund  complies 
with  conditions  6  and  7,  each  Investing 
Fund  will  be  i>ermitted  to  invest 
Uninvested  Cash  in.  and  hold  shares  of, 
a  single  Underlying  Money  Market  Fund 
so  long  as  such  Investing  Fund's 
aggregated  investment  in  such 
Underlying  Money  Market  Fund  does 
not  exceed  the  greater  of  5%  of  such 
Investing  Fund's  total  net  assets  or  $2.5 
million. 

6.  An  Investing  Fimd  may  exceed  the 
limitation  described  in  condition  5  and 
be  subject  to  the  limitation  described  in 
condition  8  only  if  a  majority  of  the 
directors  or  trustees  of  the  Investing 
Fimd  are  not  "interested  persons,"  as 
defined  in  section  2(a)(19)  of  the  Act. 

7.  An  Investing  Fund  may  exceed  the 
limitation  described  in  condition  5  and 
be  subject  to  the  limitation  described  in 
condition  8  only  if  the  Investing  Fund, 


the  Underlying  Money  Market  Funds, 
and  any  future  fund  that  may  rely  on  the 
order  are  advised  by  the  same  Adviser, 
or  a  person  controlling,  controlled  by,  or 
under  common  control  with  the 
Investing  Fund's  Adviser. 

8.  To  the  extent  that  an  Investing 
Fund  meets  all  conditions,  including 
conditions  6  and  7,  an  Investing  Fund 
will  be  permitted  to  invest  uninvested 
cash  in.  and  hold  shares  of.  the 
Underlying  Money  Market  Funds  so 
long  as  the  Investing  Fund's  aggregate 
investment  in  the  Underlying  Money 
Market  Funds  does  not  exceed  25%  of 
the  Investing  Fund '9  total  net  assets. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  96-28843  Filed  ll-«--96;  8:45  am] 
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Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Govenunent  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  11, 1996. 

A  closed  meeting  will  be  held  on 
Thursday,  November  14, 1996,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Conunission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(i}  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
November  14, 1996,  at  10:00  a.m.,  will 
be: 

Institution  and  settlement  of  injunctive 

actions. 
Institution  of  administrative 

proceedings  of  an  enforcement  nature. 
Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 


or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  November  6, 1996. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  96-29045  Filed  11-7-96;  8:4S  am] 
aajjNQ  COM  aais-ai-M 

SOaAL  SECURfTY  ADMNISTRATION 

Privacy  Act  of  *974;  Computer 
Matching  Program  (SSA/Dapartmant  of 
the  Treaaury  (Trsasury)  Caah 
Tranaactions  RIas)    Match  Number 
1060 

AGENCY:  Social  Seauity  Administration. 
ACTION:  Notice  of  computer  matching 
program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Govenmiental  Affairs  of 
the  Senate,  the  Conunittee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Information  and  Regulatory 
A^irs,  Office  of  Management  and 
Budget  [OMB).  The  matching  program 
will  be  effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-5138,  or  writing  to  the 
Associate  Commissioner  for  Program 
and  Integrity  Reviews,  860  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235.  All  comments 
received  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  INFORMATKXt  CONTACT:  The 
Associate  Commissioner  for  Program 
and  Integrity  Reviews  as  shown  above. 

SUPPLBIENTARY  INFORMATKM: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503)  amended  the  Privacy 
Act  (5  U.S.C  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (P.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
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matched  with  other  Federal,  State  or 
local  government  records.  Among  other 
things,  it  requires  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs: 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
0MB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subiect  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
this  computer  matching  program 
complies  with  the  requirements  of  the 
Privacy  Act.  as  amended. 

Dated:  November  1. 1996. 
Sliirley  S.  C3ul«r. 

Commissioner  of  Social  Security. 

Notice  of  Computer  Matching  Program, 
DefMftment  of  the  Treasury  (Treasury) 
Cash  Transaction  Files  With  the  Social 
Security  Administration  (SSA) 
Supplemental  Security  Income  Record 
(SSR) 

A.  Participating  Agencies 
SSA  and  Treasury. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  new  matching 
operation  is  to  establish  conditions  and 
procedures  for  Treasury  disclosure  of 
certain  cash  transaction  report 
information  useful  to  SSA  in  verifying 
eligibility  and  payment  amounts  in  the 
supplemental  security  income  (SSI) 
program  which  provides  benefits  under 
title  XVI  of  the  Social  Security  Act  (the 
Act)  to  individuals  with  income  and 
resources  below  levels  established  by 
law  and  regulations. 

C.  Authority  for  Conducting  the 
Matching  Program 

Sections  1631(e)(1)(B)  and  1631(f)  of 
the  Act  (42  U.S.C.  1383(e)(1)(B)  and  (f)) 
and  31  U.S.C.  5311  et  seq.  (the  Currency 
and  Foreign  Transactions  Reporting  Act 
of  1970  or  'Bank  Secrecy  Act"). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Program 

SSA  will  provide  Treasury  with  a 
finder  file,  extracted  from  its  SSR. 
containing  names  and  other  identifying 


infcvmation  of  individuals  who  receive 
SSI  payments.  This  information  will  be 
matched  with  Treasury  files  contained 
in  Treasury's  currency  and  banking 
retrieval  system  and  a  reply  file  of 
matched  records  will  be  furnished  to 
SSA.  Upon  receipt  of  Treasiuy's  reply 
file.  SSA  will  match  identifying 
information  from  the  Treasury  file  with 
SSA's  records  to  ensiue  that  the  data 
pertain  to  the  relevant  SSI  recipients. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  40  days  after  a  copy  of  the 
agreement,  as  apprdved  by  the  Agency's 
respective  Data  Integrity  Boards,  is  sent 
to  Congress  and  the  Office  of 
Management  and  Budget  (OMB)  (or  later 
if  OMB  objects  to  some  or  all  of  the 
agreement),  or  30  days  afler  publication 
of  this  notice  in  the  Federal  Register, 
whichever  date  is  later.  The  matching 
program  will  continue  for  18  months 
fit>m  the  effiective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

[PR  Doc  96-28«82  Filed  ll-«-96:  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Privacy  Act  of  1974;  New  Systam  of 
Records 

agency:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Notice  of  a  new  system  of 
records. 

MMMARY:  In  accordance  with  5  U.S.C. 
552a(e)(4).  the  Tennessee  Valley 
Authority  (TVA)  is  publishing  a  notice 
of  the  existence  and  character  of  a  new 
system  of  records  entitled  TVA-37 
"United  States  Tennessee  Valley 
Authority  Police  Records." 
FOR  FURTMIR  MRSRMATKM  CONTACT: 
Wilms  H.  McCauley,  Tennessee  Valley 
Authority,  1101  Market  Street.  (WR  4Q- 
C),  Chattanooga,  Tennessee  37402-2801, 
TVA  telephone:  (423)  751-2523  or  fax 
(423) 751-3400. 

TVA-37 

SYSTEM  NAME 

U.S.  TVA  Police  Records.  (TVA-37). 

SYSTBI  location: 

Tennessee  Valley  Authority.  U.S. 
TVA  Police.  400  West  Summit  Hill 
Drive.  SPT  5A.  Knoxville.  Tennessee 
37902-1499.  Duplicate  copies  of  certain 
documents  may  also  be  located  in  the 
field  offices  of  the  various  U.S.  TVA 
Police  Districts. 


A.  Individuals  who  relate  in  any 
manner  to  official  U.S.  TVA  Police 
investigatiODS  into  incidents  or  events 
occurring  within  the  jurisdiction  of 
TVA.  including  but  not  limited  to 
suspects,  victims,  witnesses,  close 
relatives,  medical  personnel,  and 
associates  who  have  relevant 
information  to  an  investigation. 

B.  Individuals  who  are  the  subject  of 
unsolicited  information  or  who  offer 
unsolicited  information,  and  law 
enforcement  personnel  who  request 
assistance  and/ or  make  inquiries 
concerning  records. 

C.  Individuals  including,  but  not 
limited  to.  ciurent  or  former  employees; 
current  or  former  contractor  and 
subcontractor  personnel;  visitors  and 
other  individuals  that  have  or  are 
seeking  to  obtain  business  or  other 
relations  with  TVA;  individuals  who 
have  requested  and/or  have  been 
granted  access  to  TVA  buildings  or 
property,  or  secured  areas  within  a 
buildins  or  property. 

D.  Inoiviauals  woo  are  the  subject  of 
research  studies  including,  but  not 
limited  to.  crime  profiles,  scholarly 
journals,  and  news  media  references. 

CATEOORKS  OF  RCC0R08  M  THE  SYSTEM: 

Information  related  to  case 
investigation  reports  on  all  forms  of 
incidents  or  events,  visitor  and 
employee  registers.  TVA  forms 
authorizing  access  for  individuals  into 
TVA  buildings  or  secured  areas  within 
a  building,  and  historical  information 
on  an  individual's  building  access  or 
denial  of  access;  U.S.  TVA  Police 
Uniform  Incident  Reports  (UIRs)  on 
incidents  or  events;  visitor  and 
employee  registers,  TVA  forms,  or 
permits  authorizing  access  for 
individuals  into  TVA  buildings, 
property,  or  secured  areas  within 
buildings  or  property,  and  historical 
information  on  an  individual's  access  or 
denial  of  access  within  buildings  or 
property;  the  U.S.  TVA  Police 
confrontational  data  base;  permit 
applications  imder  the  Archaeological 
Resources  Protection  Act  (ARPA);  risk, 
security,  emergency  preparedness,  and 
fire  protection  assessments  conducted 
by  the  U.S.  TVA  Police  on  facilities, 
property,  or  officials;  research  studies, 
scholarly  journal  articles,  textbooks, 
training  materials,  and  news  media 
references  of  interest  to  U.S.  TVA  Police 
personnel;  an  index  of  all  detected 
trends,  patterns,  profiles  and  methods  of 
operaticHi  of  known  and  unknown 
criminals  whose  records  are  maintained 
in  the  system;  an  index  of  the  names, 
address,  and  contact  telephone  numbers 
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of  professional  individuals  and 
organizations  who  are  in  a  position  to 
furnish  assistance  to  the  U.S.  TVA 
Police;  an  index  of  public  record 
sourcss  for  historical,  statistical, 
geographic,  and  demographic  data;  and 
an  alphabetical  name  index  of  all 
individuals  whose  records  are 
maintained  in  the  system. 

AinHOMTY  FOR  MAWTENANCE  OF  THE  SYSTBI: 

Tennessee  Valley  Authority  Act  of 
1933. 16  U.S.C.  831-831dd;  5  U.S.C. 
552a;  and  28  U.S.C.  534. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  ei  TME 
SYSTBI,  MCLUOMO  CATEQORCS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

To  the  appropriate  official  agency 
(whether  Federal.  State,  or  local)  where 
there  is  an  indication  of  a  violation  or 
potential  violation  of  law  (whether 
criminal,  civil,  or  regulatory  in  nature). 

In  litigation  where  TVA  is  a  party  or 
in  which  TVA  provides  legal 
representation  for  a  party  by  TVA 
attorneys  or  otherwise,  for  use  for  any 
purpose  including  the  presentation  of 
evidence  and  disclosure  in  the  course  of 
discovery.  In  all  other  litigation, 
information  may  be  disclosed  to 
respond  to  process  issued  under  color  of 
authority  of  a  court  of  competent 
jurisdiction. 

To  provide  information  to  a  Federal. 
State,  or  local  entity  in  connection  with 
the  hiring  or  retention  of  an  employee, 
the  letting  of  a  contract,  or  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
requesting  agency  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  tiiat 
matter,  or  in  connection  with  any  other 
matter  properly  within  the  jurisdiction 
of  such  other  agency  and  related  to  its 
responsibilities  to  prosecute, 
investigate,  regulate,  and  administrate, 
or  other  responsibilities. 

To  any  Federal.  State,  local  or  foreign 
Government  agency  directly  engaged  in 
the  criminal  justice  process  where 
access  is  directly  related  to  a  law 
enforcement  function  of  the  recipient 
agency  in  connection  with  the  tracking, 
identification,  and  apprehension  of 
persons  believed  to  be  engaged  in 
criminal  activity. 

To  an  organization  or  individual  in 
both  the  public  or  private  sector 
pursuant  to  an  appropriate  legal 
proceeding  or  if  deemed  necessary,  to 
elicit  information  or  cooperation  from 
the  recipient  for  use  by  TVA  in  the 
performance  of  an  authorized  activity. 

To  an  organization  or  individual  in 
the  public  or  private  sector  where  there 
is  reason  to  believe  the  recipient  is  or 
could  become  the  target  of  a  particular 
criminal  activity  or  conspiracy  and  to 


the  extent  the  information  is  relevant  to 
the  protection  of  life  or  property. 

To  the  news  media  and  general  public 
where  there  exists  a  legitimate  public 
interest  such  as  obtaining  public  or 
media  assistance  in  the  tracking, 
identifying,  and  apprehending  of 
persons  believed  to  be  engaged  in 
repeated  acts  of  criminal  behavior; 
notifying  the  public  and/or  media  of 
arrests;  protecting  the  public  from 
imminent  threat  to  life  or  property 
where  necessary;  and  disseminating 
information  to  the  public  and/or  media 
to  obtain  cooperation  with  research, 
evaluation,  and  statistical  programs. 

To  the  parties  or  complainants,  their 
representatives,  and  impartial  referees, 
examiners,  administrative  judges,  or 
other  decisionmakers  in  proceedings 
under  the  TVA  grievance  adjustment 
procedures.  Equal  Employment 
Opporttmity  procedures.  Merit  Systems 
Protection  Board,  or  similar  procedures. 

To  appropriately  respond  to 
congressional  inquiries  on  behalf  of 
constituents. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVWIQ,  ACCESSVIQ,  RETAMMQ,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  manually  in  locked 
file  cabinets,  either  in  hard  copy  or  on 
microfilm  at  the  U.S.  TVA  Police  offices 
in  Knoxville.  Tennessee.  The  active 
main  files  are  maintained  in  hard  copy 
form  and  some  inactive  records  are 
maintained  on  microfilm.  In  addition, 
some  of  the  information  is  stored  in 
computerized  data  storage  devices  at  the 
U.S.  TVA  PoUce  offices  in  Knoxville. 
Tennessee.  Investigative  information 
which  is  maintained  in  computerized 
form  may  be  stored  in  memory,  on  disk 
storage,  on  computer  tape,  or  on 
computer  printed  listings. 

RETRIEVASaiTY: 

On-line  computer  access  to  U.S.  TVA 
Police  files  is  achieved  by  using  the 
following' search  descriptors: 

A.  The  names  of  individuals,  their 
birth  dates,  physical  descriptions,  social 
security  nimibers.  and  other 
identification  numbers,  such  as  Uniform 
Incident  Report  numbers. 

B.  As  previously  described,  siunmary 
variables  contained  on  Uniform  Incident 
Reports  submitted  to  the  U.S.  TVA 
Police. 

C.  Key  word  citations  to  research 
studies,  scholarly  journals,  textbooks, 
training  materials,  and  news  media 
references. 

SAFEGUARDS: 

Records  are  maintained  in  restricted 
areas  and  are  accessed  only  by  U.S.  TVA 


Police  employees.  Seciirity  is  provided 
by  a  comprehensive  program  of 
physical,  administrative,  persoimel.  and 
computer  system  safeguards.  Access  to 
and  use  of  records  is  limited  to 
authorized  U.S.  TVA  Police  personnel 
and  to  other  authorized  officials  and 
employees  of  TVA  on  a  need-to-know 
basis.  Sensitive  or  classified  information 
in  electronic  form  is  encrypted  prior  to 
transmission  to  ensure  confidentiality, 
security,  and  to  prevent  interception 
and  interpretation. 

RETBinON  AND  DKPOSAL: 

Records  are  disposed  of  in  accordance 
with  established  TVA  records  retention 
schedules.  U.S.  TVA  Police  will 
conduct  periodic  review  to  determine  if 
these  records  are  historical  and  should 
be  placed  in  permanent  files  after 
established  retention  periods  and 
administrative  needs  of  the  U.S.  TVA 
Police  have  elapsed.  As  deemed 
necessary,  certain  records  may  be 
subject  to  restricted  examinations  by  44 
U.S.C  2104. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Robert  L.  Thompson,  U.S.  TVA 
Police.  Tennessee  Valley  Authority,  400 
West  Summit  Hill  Drive,  SPT  5A, 
Knoxville,  Tennessee  37902-1499. 

NOmCATION  PROCEDURES: 

This  system  of  records  is  exempt  from 
this  requirement  pursuant  to  5  U.S.C. 
552a(j)(2)  and  (k)(2)  and  TVA 
regulations  at  18  CFR  1301.24. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  is  exempt  from 
this  requirement  pursuant  to  5  U.S.C. 
552a(j)(2)  and  (k)(2)  and  TVA 
regulations  at  18  CFR  1301.24. 

CONTESTWO  RECORD  PROCEDURES: 

This  system  of  records  is  exempt  from 
this  requirement  pursuant  to  5  U.S.C. 
552a(j)(2)  and  (k)(2)  and  TVA 
regulations  at  18  CFR  1301.24. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  is  exempt  from 
this  requirement  pursuant  to  5  U.S.C. 
552a(j)(2)  and  (k)(2)  and  TVA 
regulations  at  18  CFR  1301.24. 

SYSTEMS  EXBVTB)  FROM  CBtTAM  PROVOKMS 
OF  THE  ACT: 

This  system  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1).  (e)(G).  (H). 
and  (I)  and  (f)  of  5  U.S.C.  552a  (Section 
3  of  the  Privacy  Act  of  1974)  pureuant 
to  5  U.S.C.  552a  (k)(2)  and  TVA 
regulations  at  18  CFR  1301.24.  This 
system  of  records  is  exempt  from 
subsections  (c)(3),  (d),  (e)(1),  (e)(2). 
(e)(3).  (e)(4)(G).  (H).  and  (I).  {e)(5).  (e)(8). 
and  (g)  pursuant  to  5  U.S.C.  S52(j)(2) 
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and  TVA  regulations  at  18  CFR 

1301.24.) 

V/mam  S.  Vfaon. 

Senior  Manager.  Administratis  Servicm. 

|FR  Doc  96-28904  Fil«d  ll-A-M;  8:45  am) 


OFFICE  OF  THE  UNTTEO  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Msedng  of  ttw  Industry 
Sector  Advisory  Commitlee  for 
BuMdIng  Produeta  and  RetatKl 
Malarlaia  (I8AC  9) 

AQCNCY:  OfUcs  of  the  United  SUtes 
Trade  Repreeentative. 
ACTION:  Notice  of  meeting. 

SUIMARY:  The  Industry  Sector  Advisory 
Committee  for  Building  Products  and 
Related  Materials  (ISAC  9)  mil  bold  a 
meeting  on  November  21.  1996  frota 
10:00  a.m.  to  2:30  p.m.  The  meeting  will 
be  open  to  the  public  fatnn  1:00  p.m.  to 
2:30  p.m.  and  closed  to  the  public  from 
10:00  a.m.  to  1:00  p.m. 
OATia:  The  meeting  is  scheduled  for 
November  21,  1996.  unless  otherwise 
notified. 

AOOfWtKI.  The  meeting  will  be  held  at 
the  Department  of  Commerce  in  Room 
H-6029.  located  at  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC.  unless  otherwise  notified. 
FOM  RjmWR  MTOmiA-nON  CONTACT: 
Patrick  MacAuley.  Department  of 
Commerce.  14th  St.  and  Constitution 
Ave..  NW..  Washington.  DC  20230.  (202) 
482-0134  or  Suzanna  Kang.  Office  of 
the  United  States  Trade  Representative. 
600  17th  St.  NW..  Washington.  DC 
20508.  (202)  395-6120. 
SUPPLEMENTARY  INFOfWATKM:  The  ISAC 
9  will  hold  a  meeting  on  November  21. 
1996  from  10:00  a.m.  to  2:30  p.m.  The 
meeting  will  include  a  review  and 
discvission  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Tttle  19  of  the 
United  States  Code  and  Executive  Chxier 
11846  of  March  27.  1975,  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  part  of  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  10:00  a.m.  to 


1 :00  p.m.  The  meeting  will  be  open  to 
the  public  and  press  from  1:00  p.m.  to 
2:30  p.m.  when  other  trade  policy  issues 
will  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  cmly.  Individuals  who  are 
not  membera  of  the  committee  will  not 
be  invited  to  comment 
Phyllis  SkMrerfaMS,. 

Assistant  United  States  Trade  Representative. 
Intergovernmental  Affairs  and  Pubiic  Liaison. 
IFR  Doc  96-28889  Filed  11-8-96;  8:45  am) 
aujMO  0001  si«s-ai-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
(CQOM-061) 

Navlgsllon  SafSty  Advlaory  CouncU 

AQCNCT:  Coast  Guard,  DOT. 
ACnON:  Notice  of  meeting. 

SUMMAMV:  The  NavigMion  Safety 
Advisory  Council  (NAVSAC)  will  meet 
to  discuss  various  issues  relating  to 
commercial  and  recreational  boat  aafiaty. 
The  meeting  Is  op«n  to  the  public 
DATES:  The  meeting  of  NAVSAC  will  be 
held  on  Saturday.  December  14, 1906, 
from  8  a.m.  to  5  p.m..  Sunday. 
December  15, 1996.  from  9  a.m.  to  5 
p.m.  and  Monday.  December  16. 1996, 
from  8  a.m.  to  12  noon.  Written  material 
and  requests  to  make  oral  presentations 
sliould  reach  the  Coast  Guard  on  or 
before  December  2. 1996. 
AOOAEaSES:  The  meeting  will  be  held  at 
the  Adams  Mark  Hotel,  2900  Briarpark 
Drive,  Houston.  TX  77042.  Written 
material  and  requests  to  make  oral 
presentations  should  be  sent  to  Margie 
G.  Hegy,  Commandant  (G-MOV-3).  U.S. 
Coast  Guard  Headquartera.  2100  Second 
Street  SW.,  Washington.  DC  20593- 
0001. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Margie  G.  Hegy,  Executive  Director, 
telephone  (202)  267-0415  or  Diane 
Appleby.  Executive  Secretary,  telephone 
(202)  267-0352,  fax  (202)  267-4826. 
SUPPLEMENTARY  MFORMATKM:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
use.  App.  2. 

Agenda  of  Meeting 

The  agenda  includes  the  following: 

(1)  Report  on  Port  Stat^  Control  and 
Implementation  of  PTP  in  the  Port  of 
Houston. 

(2)  Update  on  the  Coast  Guard's 
Vessel  Traffic  Services  program. 

(3)  Meeting  of  Prevention  Through 
People  Committee  and  follow  up  report 
to  Council. 


(4)  Meeting  of  Barge  Lighting 
Committee  to  continue  review  of 
adequacy  of  barge  lighting  and  follow 
up  report  to  Council  with 
recommendation  for  resolution. 

(5)  Meeting  of  Vessel  Traffic  Services 
Committee  to  disctiss  marine 
community  information  needs  and 
follow  up  report  to  Coimdl. 

(6)  Meeting  of  Aids  to  Navigation 
Committee  to  discuss  the  role  of 
electronic  navigational  aids  and  their 
impact  on  traditional  aids  and  follow  up 
report  to  Council. 

Procedoral 

All  sessions  an  open  to  the  public.  At 
the  Chairperson's  discretion,  members 
of  the  public  may  make  oral 
presentations  during  the  meeting. 
Persons  washing  to  make  oral 
presentations  at  the  meeting  should 
notify  the  Executive  Director  no  later 
than  December  2, 1996.  Written  material 
for  distribution  at  the  meeting  should 
reach  the  Coast  Guard  no  later  than 
December  2. 1996.  If  a  penon 
submitting  material  would  like  a  copy 
distributed  to  each  member  of  the 
Council  or  Committee  in  advance  of  the 
meeting,  that  person  should  submit  25 
copies  to  the  Executive  Director  no  later 
than  November  25, 1996. 

Infbrmatioa  on  Serrices  fi>r  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meeting,  contact  Diane  Appleby  as  soon 
as  possible. 

Dated:  November  S.  1996. 
G>I.Naccara. 

Captain.  U.S.  Coast  Guard.  Director  of  Field 
Activities.  Marine  Safety  and  Environmental 
Protection. 

IFR  Doc  96-28902  Filed  11-8-96;  8:45  am) 
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Federal  Htghwsy  AdministrsHon 

Environmsntal  Impact  Ststsmsnt; 
Momoomsry  County,  Tennsssas 

AOENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 


:  The  FffWA  is  issuing  this 
notice  to  advise  the  public  than  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Montgomery  County,  Tennessee. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Scapellato,  Division 
Administrator.  Federal  Highway 
Administration,  249  Cumberland  Bend 
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Drive,  Nashville,  TN  37228,  Telephone 
(615)736-5394. 

8UPPLEMBITARY  SIFORMATION:  The 
FHWA.  in  coopwation  with  the 
Tennessee  Department  of 
Transportation,  wrill  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  construct  a  partial 
access-controlled  four-land  divided 
fiadlity  from  State  Route  13  at  the 
existing  Cumberland  Heights  Drive 
intersection  to  the  State  Route  76/North 
Parkway  interchange  west  of  Liberty 
Church  Road  in  Montgomery  County, 
Tennessee.  The  proposed  State  Route 
374  would  be  primarily  on  new  location 
and  will  be  approximately  10.8-12.2 
kilometera  (6.7-7.6  miles)  in  length, 
depending  upon  the  choice  of  proposed 
alternative.  Improvements  to  the 
corridor  are  considered  necessary  to 
provide  for  both  present  and  projected 
traffic  needs. 

Options  imder  consideration  include: 
(1)  Taking  no  action  and  (2) 
constructing  a  partial  access-controlled 
four-lane  divided  facility  on  primarily 
new  location.  There  are  two  major  build 
alternatives  being  proposed. 

Letters  describing  the  proposed  action 
and  soliciting  comments  were  sent  to 
appropriate  federal,  state,  and  local 
agencies  on  September  23, 1996.  A 
public  hearing  will  be  held  at  a  future 
date.  Public  notice  will  be  given  of  the 
time  and  place  of  this  hearing.  The  Draft 
EIS  will  be  available  for  public  and 
agency  review  and  comment.  These 
activities  are  providing  input  regarding 
the  scope  of  the  EIS. 

To  insure  that  the  full  range  of  issues 
to  this  proposed  action  are  addressed 
and  all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments 
and  suggestions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
above. 

(Catalogue  of  Federal  Domestic  assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  state  and 
local  clearinghouse  review  of  federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program.) 

Issued  On:  October  30, 1996. 
lames  E.  Scapellato. 

Division  Administrator  Tennessee  Division, 
Nashville.  Tennessee. 

[FR  Doc.  96-28862  Filed  11-8-96;  8:45  am] 
sajjNQ  coot  4tie-it-M 


Msrfllins  AdntbilstrstKNfi 

[Pocket  NaM-029] 

Request  tor  Public  Comment  on  ths 
Causss  of  Divsrsion  of  Cargo  from 
U^.  East  Coast  Ports 

AGENCY:  Maritime  Administration. 

United  States  Department  of 

Transportation. 

action:  Notification  of  open  docket  for 

public  comment 

SUMMARY:  On  July  24. 1996,  as  part  of 
a  plan  to  help  sustain  long-term  growth 
of  the  Port  of  New  York/New  Jersey,  the 
Department  of  Transportation 
announced  its  intention  to  study  the 
causes  of  cargo  diversion  bom  U.S.  East 
Coast  ports  (i.e.,  the  transhipment  of 
U.S.  waterbome  imports  and  exports  ' 
through  nearby  foreign  ports)  and  to 
recommend  any  additional  measures 
that  are  needed  to  enhance  the 
international  competitiveness  of  our 
East  Coast  ports. 

Information  is  requested  on  the 
impact  of  the  following  domestic  and 
foreign  factors  affecting  the  diversion  of 
cargo  from  U.S.  East  Coast  ports: 
shipper  and  carrio'  routing  preferences; 
shifting  international  trade  patterns; 
constraints  on  the  U.S.  transportation 
infrastructure;  federal,  state  and  local 
laws  and  regulations;  port  chai^ges  and 
other  transportation-related  fees; 
"Global  Alliances"  of  ocean  carriers  and 
their  impact  on  port  calls  and  port 
rotations;  landside  and  waterside 
interface  problems  and  intermodal 
factors;  aggressive  port  marketing 
initiatives;  direct  and  indirect  subsidies 
for  port  and  intermodal  infrastructure; 
and  any  other  factors  that  impact  on  the 
flow  of  cargo  through  U.S.  East  Coast 
ports.  Data  on  the  volume,  value  and 
composition  of  diverted  cargo,  as  well 
as  any  other  information  related  to  the 
subject,  are  also  being  sought. 

liie  Department  is  also  soliciting 
comments  on  measures  that  are  needed 
to  enhance  the  international 
competitiveness  of  our  East  Coast  ports 
through  the  21st  Century. 
DATES:  Comments  should  be  received  by 
December  27,1996.  Comments  that  are 
received  after  that  date  will  be 
considered  to  the  extent  possible. 
ADDRESSES:  To  facilitate  review,  four 
copies  of  comments  should  be  sent  to: 
Secretary,  Maritime  Administration, 
Room  7210  United  States  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Telefax  number 
(202) 366-^206. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  J.  Carlton,  Associate 


Administrator  for  Policy.  International 
Trade  and  Maiketing.  (202)  366-5772. 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  6. 1996. 
loelCRkbai^ 
Secretoiy. 

(FR  Doc  96-28921  PUed  11-9-96;  8:45  am] 
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National  Highway  Traffic  Safely 
Administration 

Denial  of  Petition  for  a  Dafect 
Investigation 

This  notice  sets  forth  the  reason  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  49 
U.S.C.  30162(a)(2)  (formerly  section  124 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966,  as 
amended). 

By  letter  dated  June  26, 1996,  Randall 
H.  Mierzejewsld  of  Manchester,  New 
Hampshire,  petitioned  the 
Administrator  of  NHTSA  for  an 
investigation  of  seat  belts  in  1988 
Subaru  4x4  DL  Station  Wagons. 

NHTSA  is  the  government  agency 
authorized,  imder  Chapter  301  of  Title 
49  of  the  United  States  Code,  to  order 
manufacturers  to  recall  and  repair 
vehicles  or  items  of  motor  vehicle 
equipment  when  investigations  indicate 
that  they  contain  serious  safety-related 
defects  in  design,  construction  or 
performance.  Based  upon  the  results  of 
an  investigation,  the  agency  may  seek  a 
recall  when  such  defects  appear  in  a 
group  of  vehicles  and  are  related  to 
motor  vehicle  safety.  The  agency  cannot 
act  on  isolated  problems  or  disputes 
between  individual  owners  and 
manufacturers. 

NHTSA  is  also  authorized  under 
Chapter  301  to  order  manufacturers  to 
recall  and  repair  vehicles  or  items  of 
motor  vehicle  equipment  that  do  not 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  at  the 
time  of  their  manufacture.  However, 
inasmuch  as  the  petitioner  is  alleging  a 
problem  relating  to  a  rollover  accident 
that  occurred  in  November  1995  on  a 
1988  model  year  vehicle,  i.e.,  several 
years  after  the  vehicle's  manufacture 
and  first  purchase,  NHTSA  did  not  treat 
the  petitioner's  request  as  a  petition  for 
an  investigation  of  a  possible 
noncompliance  with  a  Federal  motor 
vehicle  safety  standard. 

Rather,  the  agency  treated  the  request 
as  a  petition  to  commence  an 
investigation  that  could  result  in  an 
order  to  recall  1988  Subaru  DL  Station 
Wagons  to  remedy  an  alleged  safety- 
related  defect.  While  the  petitioner  lists 
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several  alleged  causes  of  the  rollover, 
the  only  speciRc  defect  the  petitioner 
alleges  is  the  failure  of  the  safety  belt 
system  to  hold  the  occupant  in  a 
rollover.  Consequently,  the  agency 
focused  on  that  alleged  defect  in 
processing  the  petition. 

NHTSAs  Office  of  Defects 
Investigation  searched  its  computerized 
database  for  all  complaints  relating  to 
the  safety  belt  system  on  model  year 
1987  through  1989  Subaru  vehicles.  The 
complaint  descriptions  were  examined 
for  any  problem  relating  to  failure  of  the 
safety  belt  system  to  restrain  the 
occupant  in  a  vehicle  accident.  The 
search  yielded  only  six  complaints,  four 
of  which  were  on  1988  Subaru  GL 
models  (sedan  and  wagon  styles)  and 
the  other  two  of  which  were  on  DL 
model  wagons,  one  for  model  year  1987 
and  another  for  model  year  1989. 

Of  these  six  complaints,  four  had 
incident  dates  prior  to  the  end  of 
calendar  year  1991.  The  remaining  two 
were  dated  fune  and  December  1995. 
The  DL  model  complaints  had  incident 
dates  of  lune  1990  and  November  1991. 
Three  out  of  the  six  complaints  were 
allegedly  accident  related  and  four 
injuries  resulted.  The  injuries  have  not 
been  confirmed  to  be  the  result  of  a 
safety  belt  malfunction. 

In  order  to  gauge  the  severity  of  the 
issue,  the  six  Subaru  complaints  were 
compared  with  those  on  14  other  similar 
models  for  the  model  years  1987 
through  1989.  All  complaint  rates  are 
based  on  number  of  complaints  versus 
the  vehicle  population.  The  database 
showed  that  the  Subaru  CL/DL  models 
had  lower  "failure  to  restrain" 
complaint  rates  than  did  many  other 
models.  The  rates  varied  from  5.39  to 
0.64,  with  an  average  rate  of  2.47 
complaints  per  100,000  vehicles.  The 
Subaru  GIVDL  complaint  rate  for  model 
years  1987  through  1989  was  1.71. 

The  Office  of  Defecis  Investigation 
also  searched  its  databases  for  any 
recalls,  past  or  present  investigations, 
and  any  service  bulletins  relating  to  the 
alleged  defect  on  1988  Subaru  vehicles 
and  found  none. 

Based  on  the  information  available  at 
this  time,  the  fact  that  the  Subaru 
"failure  to  restrain"  complaint  rate  is 
lower  than  that  of  other  similar  models 
(i.e..  Toyota  Tercel,  Honda  Civic,  Ford 
Escort  and  Toyota  Camry),  and  the 
petitioner's  failure  to  specify  any 
particular  problem  with  respect  to  the 
design  or  construction  of  the  subject 
safety  belt  system,  the  agency  has 
determined  that  it  would  not  be 
appropriate  to  devote  agency  resources 
to  an  investigation.  For  the  above 
reasons,  the  petition  is  hereby  denied. 


Aalkaritr  49  U.S.C  30162(a).  delegations 
of  authority  at  49  C3K  1.50  kdcI  501.8. 

Issued  do:  November  1. 1996. 

Mkhael  ■.  BrawBlw. 

Aatociate  AdminiMtrator  for  Safety 
Assurance. 

[FR  [Xx:.  96-28901  Filed  11-8-96:  8:45  am) 


Saint  Lamawca  Seaway  Davatopmant 
Corporation 

Adviaory  Board;  Notlca  of  Heating 

Pursuant  fo  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  2:00  p.m.,  November  20,  1996, 
Corporation's  Washington,  D.C.  office, 
400  7th  Street.  S.W.,  Suite  5424, 
Washington,  D.C.  20590  via  conference 
call.  The  agenda  for  this  meeting  will  be 
as  follows:  Opening  Remarks; 
Consideration  of  Minutes  of  Past 
Meeting:  Review  of  Programs;  New 
Business:  and  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  November  18,  1996,  Marc  C.  Owen. 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  S.W.,  Washington.  D.C. 
20590;  202-366-0091. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  D.C  on  October  30, 
1996. 

Marc  C.  Owen, 

Advisory  Board  Liaison. 

IFR  Doc.  96-28839  Filed  11-8-96:  8:45  am) 
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Surface  Tranaportatton  Board 
[8TB  Finance  Dochat  No.  33131] 

Dellaa,  Qadand  and  Northeaatam 
Railroad— Trackage  Righta 
Exemption— The  Kanaaa  City  Southern 
Railway  Company 

The  Kansas  City  Southern  Railway 
Company  (KCS)  has  agreed  to  grant 
local  trackage  rights  to  the  Dallas, 
Garland  and  Northeastern  Railroad 
(DGNO)  over  tracks  in  Dallas,  TX.  from 
mjlepost  210.5  (STA  3521  ♦  45),  in 
Garland,  TX,  to  milepost  220.28  (STA 
3006  •••  89),  in  Tennison,  TX.  and  from 


the  point  of  switch  at  KCS's  connection 
with  the  Browder  yard  at  milepost  5  -f 
2677.87  (STA  423  +  35.2)  to  milepost 
84-4886  (STA  290  ••■  77.87)  on  the 
trackage  commonly  known  as  the  Hale 
Cememt  Spur. 

The  transaction  was  scheduled  to  be 
consummated  on  October  10, 1996. 

The  trackage  rights  will  improve  the 
efficiency  of  operations  in  the  West 
Dallas  area  and  increase  the  satisfaction 
of  shippers  located  on  the  Hale  Cement 
Spur. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.CC.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  ICC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automaticallv  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33131,  must  be  filed  %vith 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  NW., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Jay  M.  Nadlman,  Esq.,  The  Kansas  City 
Southern  Railway  Company,  114  West 
Eleventh  Street,  Kansas  Qty,  MO  64105. 

Decided:  November  5,  1996. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Pnx»ediags. 
Vemoo  A.  Wiliiams, 
Secretary. 

[FR  Doc.  96-28886  Filed  11-6-96;  8:45  am) 
MUMQ  OOM4t1$-00-V 


[STB  FInanca  Docket  No.  33245] 

Southern  Pacific  Tranaportation 
Company— Trackage  Righta 
Exemption — Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  overhead  trackage 
rights  to  Southern  Pacific 
Transportation  Company  (SP)  over  three 
rail  segments  that  total  approximately 
85.6  miles  of  contiguous  rail  lines 
located  in  Oakland  and  in  the  vicinity 
of  Oakland,  CA.  as  follows:  (1)  The 
Canyon  Subdivision  between  MagnoUa 
Tower  (MP  5.80)  and  Niles  Junction  (MP 
30.90);  (2)  the  Canyon  Subdivision 
between  Stockton  (MP  91.50)  and 
Haggin  Yard  (Sacramento)  (MP  139.80); 
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and  (3)  the  San  Jose  Subdivision 
between  Niles  Junction  (MP  0.00)  and 
Milpitas  (MP  12.20).  The  transaction 
was  expected  to  be  consummated  on 
November  4, 1996,  or  as  soon  as 
possible  after  November  2, 1996,  the 
effective  date  of  the  exemption. 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7].  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33245,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  NW., 
Washington,  DC  20423  and  served  on: 
James  V.  Dolan,  Vice  President-Law. 
1416  Dodge  Street,  #830,  Omaha,  NE 
68179. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.CC.  653  (1980). 

Decided:  November  4, 1996. 
By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Venion  A.  Williams, 

Secretary. 

IFR  Doc.  96-28887  Filed  11-8-96;  8:45  am) 

■ILLMO  COOK  4*1 5-OO-P 


[STB  Finance  Docket  No.  33244] 

Union  Pacific  Railroad  Company- 
Trackage  Righta  Exemption— Southern 
Pacific  Tranaportation  Company 

Southern  Pacific  Transportation 
Company  (SP)  has  agreed  to  grant 
overhead  trackage  rights  to  Union 
Pacific  Railroad  Company  (UP)  over  six 
rail  segments  that  total  approximately 
108  miles  of  contiguous  rail  lines 
located  in  Oakland  and  in  the  vicinity 
of  Oakland,  CA,  as  follows:  (1)  the  Coast 
Line  between  Oakland  (MP  3.9)  and 
Newark  (MP  30.6);  (2)  the  Hayward  Line 
between  Elmhurst  (MP  13.4)  and  Niles 
(MP  29.2);  (3)  the  Milpitas  Line  between 
Niles  (MP  29.2  and  Milpitas  (MP  40.7); 
(4)  the  Tracy  Line  between  Newark  (MP 
37.2)  and  Niles  Junction  (MP  43.0);  (5) 
the  Fresno  Line  between  Stockton  (MP 
90.9)  and  Elvas  (MP  136.2);  and  (6)  the 
Sacramento  Line  between  Sacramento 


(MP  88.9)  and  Elvas  (MP  91.8).'  TTie 
transaction  was  expected  to  be 
consummated  on  November  4, 1996,  or 
as  soon  as  possible  after  November  2, 
1996,  the  effiective  date  of  the 
exemption. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  felse 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33244,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  E>C  20423  and  served  on: 
Robert  T.  Opal,  General  Attorney,  1416 
Dodge  Street,  »830,  Omaha,  NE  68179. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC  653  (1980). 

Decided:  November  4. 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-28885  Filed  11-08-96;  8:45  am] 

BiLUNG  CODE  4*1S-00-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[LR-274-81] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUIMIARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperworic  Reduction  Act  of  1995, 


'  UP  has  confinned  that  the  Hayward  Line  is 
between  Elmhurst  and  Niles  (rather  than  Niles 
lunction).  the  Milpitas  Line  is  between  Niles  (rather 
than  Niles  Junction)  and  Milpitas.  and  the  six  rail 
segments  total  approximately  108  miles  (rather  than 
107.8  miles). 


Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  LR-274-81  (TD 
8067),  Accounting  for  Long-Term 
Contracts  (§  1.451-3). 

DATES:  Written  comments  should  be 
received  on  or  before  January  13, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATK)N: 

Tide:  Accounting  for  Long-Term 
Contracts. 

OMB  Number:  1545-0736. 

Regulation  Prefect  Number:  LR-274- 
81  (Final). 

Abstract:  These  recordkeeping 
requirements  are  necessary  to  determine 
whether  the  taxpayer  properly  allocates 
indirect  contract  costs  to  extended 
period  long-term  contracts  under  the 
regulations.  The  information  will  be 
used  to  verify  the  taxpayer's  allocations 
of  indirect  costs  and  to  ensure 
compliance  with  the  cost-accounting 
principles  of  section  1.451-3  of  the 
regulations. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  10 
hours,  1  minute. 

Estimated  Total  Annual  Burden 
Hours:  10,010. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
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request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Ckumnents  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utihty.  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Novsmber  6.  1996. 
Garrlck  R.  Shear, 

CRS  Reports  Oearance  Officer. 

|FR  Doc.  96-28927  Filed  11-6-96;  8:45  am] 

■MJJNQ  COM  4a3»-01-U 


[CO-is-«q 

Proposad  Collaction;  Commant 
Raquaat  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  E)ei>artment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  CX)-18-90  (TD 
8531),  Final  Regulations  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1986;  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards  (§§  1.382- 
4,  and  1.382-2T). 

DATES:  Written  comments  should  be 
received  on  or  before  January  13,  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 


Service,  room  5569. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPf>l,EMENTARY  MFOIMATION: 

Title:  Final  Regulations  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1966;  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards. 

OMB  Number:  1545-1120. 

Regulation  Project  Number:  CO-18- 
90  (final). 

Abstract:  These  final  regulations 
provide  rules  for  the  treatment  of 
options  under  Internal  Revenue  Code 
Section  382  for  purposes  of  determining 
whether  a  corporation  undergoes  an 
ownership  change.  The  regulation 
allows  for  certain  elections  for 
corporations  whose  stock  is  subject  to 
options. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
75,150. 

Estimated  Time  Per  Respondent:  2 
hours,  56  minutes. 

Estimated  Total  Annual  Burden 
Hours:  220.575. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retvun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  4, 1996. 
Ganick  K.  Shear, 
ntS  Reports  Clearance  Officer. 
[FR  Doc  96-28928  Piled  11-8-96;  8:45  am] 


Propo— d  Collaction:  Commant 
Raqutt  (or  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworiiL  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opport\inity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  IA-7-88  (TD 
8379).  Excise  Tax  Relating  to  Gain  or 
Other  Income  Realized  By  Any  Person 
on  Receipt  of  Greenmail  (§§155.6011-1, 
155.6001-1.  155.6081-1,  and  155.6161- 
1). 

DATES:  Written  comments  should  be 
received  on  or  before  January  13. 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPI.EMENTARY  INFORMATION: 

Title:  Excise  Tax  Relating  to  Gain  or 
Other  Income  Realized  By  Any  Person 
on  Receipt  of  Greenmail. 

OMB  Number:  1545-1049. 

Regulation  Project  Number:  IA-7-88 
(final). 

Abstract:  The  regulations  provide 
rules  relating  to  the  manner  and  method 
of  reporting  and  paying  the 
nondeductible  50  percent  excise  tax 
imposed  by  section  5881  of  the  Internal 
Revenue  Code  with  respect  to  the 
receipt  of  greenmail.  The  reporting 
requirements  will  be  used  to  verify  that 
the  excise  tax  imposed  under  section 
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5881  is  properly  reported  and  timely 
paid. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  and 
business  or  other  for-  profit 
organizations. 

Estimated  Number  of  Respondents:  4. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  stmunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  infcmnation;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  pim±ase  of  services 
to  provide  information. 

Approved:  November  6, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  96-28929  Filed  11-8-96;  8:45  am] 
BILUNQ  COM  4ne-01-U 


UNITED  STATES  ENRICHMENT 
CORPORATXm 

Sunshine  Act  Maafing 


AND  DATE:  8:00  a.m.,  Wednesday, 
November  13, 1996. 

PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive,  Bethesda, 
Maryland  20817. 

STATUS:  The  Board  meeting  will  be 
closed  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

•  Review  of  commercial  and  financial 
issues  of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold  301-564-3354. 

Dated:  November  6, 1996. 
William  H.  Tlmbera,  Jr., 

President  and  Chief  Executive  Officer. 

[FR  Doc.  96-29018  Filed  11-7-96;  11:25  am] 

BIUJNQ  COOC  STZO-ei-M 


Tuesday 
November  12,  1996 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  86  and  89 
Control  of  Air  Pollution;  Amendnients  to 
Emission  Requirements  Applicable  to 
New  Nonroad  Compression-ignition 
Engines  at  or  Above  37  Kilowatts: 
Provisions  for  Replacement  Compression- 
ignition  Engines  and  the  Use  of  On- 
Hlghway  Compression-ignition  Engines  in 
Nonroad  Vehicles;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  86  and  88 

[FRL-S645-4] 

RIN  2000^078 

Control  of  Ahr  Pollution;  Amondmenta 
to  Emlaalon  Raqukamanta  AppNcabIa 
to  Hmrn  Nonroad  Compraaalon-lqnltlon 
Engines  at  or  Above  37  KHowatla: 
Provlaiona  for  Raptooement 
Comprsaalon-lgnltlon  Englnoa  and  tha 
Uaa  of  On-Hlghway  Compraaalon- 
Ignltlon  Enginaa  In  Nonroad  Vahiclea 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

SUMMARY:  This  rulemaking  amends  the 
regulations  applicable  to  compression- 
ignition  nonroad  engines  at  or  above  37 
kilowatts  (kW)  to  address  two  disruptive 
situations  that  have  arisen  regarding  the 
implementation  of  regulations 
applicable  to  these  nonroad  engines.  No 
air  quality  impact  is  expected  from 
these  amendments. 

These  amendments  wriU  allow 
nonroad  vehicle  manufacturers  to  use 
certified  on-highway  engines  in  nonroad 
vehicles  that  are  constructed  from  on- 
highway  vehicles  or  that  must  use 
public  roads  between  job  sites.  These 
amendments  also  will  allow  engine 
manufacturers  to  provide  uncertified 
replacement  engines  to  repower  pre- 
regulation  nonroad  equipment  when 
that  equipment  experiences  major 
engine  failure. 

DATES:  This  final  rule  is  efliective 
January  13,  1997  unless  adverse  or 
critical  comments  are  received  by 
December  12, 1996.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Ragiater. 
A0DAE8SC8:  Written  comments  should 
be  addressed  to:  EPA  Air  Docket  (LE- 
131),  Attention:  Docket  Number  A-96- 
37.  room  M-ISOO.  401  M  Street,  SW.. 
Washington.  DC  20460  (telephone  202- 
260-7548.  fax  202-260-4400).  Please 
contact  the  individual  listed  below 
before  submitting  comments. 

Materials  relevant  to  this  rulemaking 
are  contained  in  the  docket  listed  above 
and  may  be  reviewed  at  that  location 
from  8:00  a.m.  until  5:30  p.m.  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  EPA  for  photocopying. 

FOR  FURTHER  MFORMAT10N  CONTACT:  John 
Guy.  Office  of  Mobile  Sources,  Engine 
Programs  and  Compliance  Division 
(64031).  401  M  Street  SW..  Washington. 
IX  20460. 202-233-9276. 


8UPn.EMerTAiiY  mformation: 
I.  Rogulatad  EnUtiea 

Entities  potentially  regulated  by  this 
action  are  those  which  manufactiire  and 
use  compression  ignition  engines  of  37 
kW  or  greater.  Regulated  categories  and 
entities  include: 


Category 


Industry 


Examples  o*  ragulatad  entilias 


Manutacturen    and    users    cH 
compression  ignition  engines 

of  37  kW  or 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  feeders  lecarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
product  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  $89.1  of  title  40 
of  the  Code  of  Federal  Regulations.  If 
you  have  questions  regarding  the 
applicabihty  of  this  action  to  a 
particular  product,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
MFORMATK3N  OOMTACT  section. 

n.  Obtaining  Copies  of  the  Regulatory 
Language 

Electronic  Copies  of  Rulemaking 
Documents 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  rulemaking 
are  available  via  the  Internet  on  the 
Office  of  Mobile  Sources  (OMS)  Home 
Page  (http://www.epa.gov/OMSWWW/). 
Users  can  find  Nonroad  Engines  and 
Vehicles  information  and  documents 
through  the  following  path  once  they 
have  accessed  the  OMS  Home  Page: 
"Nonroad  Engines  and  Vehicles," 
"Large  Engines".  Electronic  copies  of 
the  preamble  and  the  regulatory  text  of 
this  rulemaking  are  also  available  on  the 
Office  of  Air  Quality  Planning  and 
Standards  (OAC^S)  Technology 
Transfer  Network  Bulletin  Board  System 
(TTN  BBS).  Users  are  able  to  access  and 
download  TTN  BBS  files  on  their  first 
call.  After  logging  onto  TTN  BBS,  to 
navigate  through  the  BBS  to  the  files  of 
interest,  the  user  must  enter  the 
appropriate  command  at  each  of  a  series 
of  menus.  The  steps  required  to  access 
information  on  this  rulemaking  are 
listed  below.  The  service  is  free,  except 
for  the  cost  of  the  phone  call. 

TTN  BBS:  919-541-5742  (1.200- 
14.400  bps.  no  parity,  eight  data  bits, 
one  stop  bit).  Voice  help:  919-541-5384 
Internet  address:  TELNET 


ttQbb8.rtpnc.epa.gov  Off-line:  Mondays 
from  8:00-12:00  Noon  ET. 

1.  Technology  Transfer  Network  Top 

Menu:  GATEWAY  TO  TTN 
TECHNICAL  AREAS  (Bulletin 
Boards) 

2.  TTN  TECHNICAL  INFORMATION 

AREAS:  OMS— Mobile  Souit»s 
Information 

3.  OMS  BBS=»=MAIN  MENU  FILE 

TRANSFERS:  Rulemaking  8 
Reporting 

4.  RULEMAKING  PACKAGES:  Nonroad 

5.  Nonroad  Rulemaking  Area:  File  Area 

#2  .  .  .  Nonroad  Engines 

6.  Nonroad  engines 

At  this  stage,  the  system  will  list  all 
available  nonroad  engine  files.  To 
download  a  file,  select  a  transfer 
protocol  which  will  match  the  terminal 
software  on  your  computer,  then  set 
your  own  software  to  receive  the  file 
using  that  same  protocol. 

If  unfamiliar  with  handling 
compressed  (i.e..  ZIP'd)  files,  go  to  the 
TTN  topmenu.  System  Utilities 
(Command:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  TTN  BBS  with 
the  <G>oodbye  command. 

m.  Table  of  Contents 

IV.  Statutory  Authority  and  Background 

A.  Statutory  Authority 

B.  Background 

V.  Use  of  On-highway  Engines  in  Nonroad 

Vehicles 

A.  Discussion 

B.  Regulatory  Approach 

VI.  Use  of  Uncertified  Engines  for 

Replacement  of  Failed  Engines  in  Older 
Equipment 

A.  Discussion 

B.  Regulatory  Approach 
Vn.  Final  Action 

VIII.  Cost  Effectiveness 

IX.  Administrative  Requirements 

A.  Administrative  Designation 

B.  Reporting  and  Recordkeeping 
Requirements 

C  Impact  on  Small  Entities 

D.  Suomission  to  Congress  and  the  General 
Accounting  Office 

E.  Unfunded  Mandates  Act 

IV.  Statutory  Authority  and 
Background 

A.  Statutory  Authority 

Authority  for  the  actions  in  this  notice 
is  granted  to  EPA  by  sections  202,  203. 
204,  205,  206.  207, 208,  209,  213,  215. 
216,  and  301  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7521.  7522.  7523. 
7524.  7525, 7541. 7542,  7543.  7547. 
7549.  7550.  and  7601(a). 
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B.  Background 

EPA  promulgated  final  regulaticms 
applicable  to  nonroad  ccnnpression- 
ignition  engines  at  or  above  37  kilowatts 
(kW)  (large  CI  mgines)  on  June  17. 1994 
(59  FR  31306).  These  regulations  are 
being  phased  in  based  on  engine  power. 
New  engines  greater  than  or  equal  to 
130  kW  and  less  than  or  equal  to  560 
kW  were  subject  to  the  requirements 
beginning  on  January  1, 1996.  The  other 
implementation  dates  are  Janviary  1, 
1997  for  new  engines  greater  than  or 
equal  to  75  kW  and  less  than  130  kW; 
January  1, 1998  for  new  eng^es  greater 
than  or  equal  to  37  kW  and  less  than  75 
kW;  and  January  1.  2000  for  new 
enmnes  greater  than  560  kW. 

Tlie  nde.  at  40  CFR  89.1003(a)(l)(i), 
prohibits  nonroad  fpigine  manufacturers 
from  introducing  into  commerce  any 
nonroad  engine  to  which  emission 
requirements  are  applicable  unless  the 
engine  is  covered  by  a  certificate  of 
conformity  issued  by  EPA  under  the 
regulations  for  nonroad  engines.  The 
rule  also  prohibits  vehicle  or  equipment 
manufacturers  from  introducing  into 
commerce  any  noiuoad  vehicle  or 
equipment  unless  the  engine  in  the 
vehicle  or  equipment  is  certified  to  the 
applicable  nonroad  emission 
requirements.'  (40  CFR  89.1003(a)(6] 
and  (b)(4)). 

Since  the  first  implementation  date, 
two  unintended  side  effects  of  the  rule's 
prohibitions  have  become  evident 
which  pose  hardships  for  vehicle  and/ 
or  engine  manufactiuers.  The  first 
concerns  some  nonroad  vehicle 
manufactiuers  that  have  indicated  a 
need  to  use  certified  on-highway 
engines  in  nonroad  vehicles.  This 
includes  those  vehicles  that  must  use 
public  roads  between  job  sites  and 
nonroad  vehicles  built  from  on-highway 
trucks  that  can  not  be  obtained  with 
certified  nonroad  engines.  The  second 
side  effect  involves  the  inability  of 
engine  manufacturers  to  provide 
replacement  engines  to  repower  pre- 
regulation  nonroad  equipment  when 
that  equipment  experiences  major 
engine  failure.  The  amendments  in  this 
package  will  alleviate  both  problems. 

V.  Use  of  On-highway  Engines  in 
Nonroad  Vehicles 

A.  Discussion 

As  the  phase-in  date  for  each  category 
of  large  Q  engines  passes,  the  existing 
regulations  ttd^e  effect  to  prohibit  engine 


■  The  regulations  also  prohibit,  in  the  case  of  any 
person,  the  importation  of  engines  after  the 
applicable  implementation  date  for  the  engine,  or 
vehicles  or  equipment  containing  such  engine, 
unleM  the  engine  is  covered  by  a  certificate  of 
confonnity.  40  CFR  S9.1003(aKl)(u). 


manu&ctuiers  from  introducing  into 
commerce  uncertified  nonroad  large  Q 
engines  of  that  category.  Hie  regulations 
also  prohibit  nonroad  vehicle 
manu&ctureis  from  inytelUng  engines  to 
which  regulations  are  applicable  in  their 
vehicles  unless  the  engines  have  been 
certified  by  EPA  to  meet  the  nonroad 
emission  standards.  The  rationale  for 
the  prohibition  applicable  to  vehicle 
manufacturers  is  given  in  the  preamble 
to  the  final  rule: 

Without  a  requirement  that  certified 
engines  be  used,  nonroad  vehicle  and 
equipment  manufacturers  would  be  free  to 
use  uncertified  engines  thus  undermining  the 
environmental  and  public  health  benefits  of 
the  nonroad  *  *  *  engine  *  •  *  program.  59 
FR  31324. 

Several  manufacturers  of  mobile 
construction  equipment,  such  as  mobile 
excavators  and  cranes,  have  written  EPA 
individually  for  permission  to  use 
certified  on-highway  engines  to  propel 
vehicles  that  are,  by  definition,  noiut>ad 
vehicles  but  nevertiieless  must  travel 
significant  mileage  on  public  roads 
between  job  sites.  One  applicant 
indicated  that  some  purchasers  of  its 
equipment  drive  as  much  as  30,000 
miles  per  year.  Based  on  the  submittals 
of  these  manufacturers,  these  vehicles 
benefit  boia  certain  performance  and/or 
safety  features,  notably  engine  braking 
devices,  which  are  available  on  on- 
highway  engines,  but  are  not  typically 
available  on  non-road  engines. 

Another  firm,  which  converts  on- 
highway  trucks  into  dedicated  nonroad 
agricultural  chemical  applicators  has 
asked  for  relief  from  the  requirement  to 
install  certified  non-road  engines  so  that 
it  does  not  have  to  remove  and  dispose 
of  the  certified  on-highway  engines  that 
come  with  the  base  trucks  it  purchases 
and  then  replace  them  with  certified 
nonroad  engines. 

In  separate  letters  to  each  applicant. 
EPA's  Office  of  Mobile  Sources  and 
Office  of  Enforcement  and  Compliance 
Assurance  stated  that  EPA  would 
exercise  enforcement  discretion  and 
granted  permission  to  use  on-highway 
engines  through  December  31. 1997 
subject  to  certain  specific  conditions. 
EPA  is  incorporating  those  conditions  in 
this  rulemaking.  EPA's  permission 
letters  indicated  EPA's  intention  to 
amend  the  rules  and  explained  that: 

*  *  *  youi  company,  although  not  using  a 
certified  nonroad  engine  as  required,  would 
still  be  using  a  certified  engine,  albeit  a 
certified  on-highway  engine.  We  do  not 
believe  that  the  environmental  and  public 
health  benefits  of  the  nonroad  engine 
program  would  be  undermined  by  your  use 
of  certified  on-highway  engines  which 
require  greater  technological  innovation  to 
meet  applicable  standards. 


The  incoming  letters  and  EPA's 
responses  are  available  in  the  docket 

'The  Agency  believes  that  nonroed 
vehicles  should  be  eouipped  with 
nonroad  engines  but  betieves  flexibility 
is  appropriate  for  vehicles  that:  (1)  must 
frequently  operate  on-hi^way  in  cases 
where  siutable  non-road  engines  are  not 
available;  or  (2)  are  derived  from  on- 
highway  vehicles  which  are  not 
available  with  suitable  nonroad  engines. 
Therefore,  we  are  amending  the  ride  to 
permit  the  use  of  on-highway  engines  in 
cases  like  those  above,  provided  that 
certified  nonroad  engines  with 
appropriate  perfomunce  or  safety 
diaracteristics  are  not  available  or  are 
not  available  in  the  base  on-highway 
vehicle  (for  vehicle  conversions). 

In  the  Notice  of  Proposed  Rtilemaking 
for  the  large  Q  rule  (58  FR  28809,  May 
17. 1993),  EPA  proposed  that  engine 
manufacturers  be  allowed  to  use  the 
transient  on-highway  test  as  an 
alternative  test  procedure  to  certify 
nonroad  engines.  This  would  have 
allowed  certified  on-highway  engines  to 
also  obtain  nonroad  certification  and 
would  effectively  have  eliminated  the 
problems  faced  by  the  specialty  vehicle 
manufacturers  described  above. 
However,  comments  and  data  received 
from  industry  during  the  conunent 
period  indicated  that  the  ability  of  the 
on-highway  test  cycle  to  predict 
nonroad  NOx  emissions  was  uncertain. 
Therefore,  the  provision  was  not 
finalized. 

Today's  action  does  not  attempt  to 
make  assertions  about  the  ability  of  the 
on-highway  engine  test  procedure  to 
yield  comparable  NOx  results  to  the 
nonroad  test  procedure.  Nor  does  it 
provide  any  sort  of  automatic  nonroad 
certification  for  on-highway  engines. 
What  it  does  do  is  establish  provisions 
to  use  on-highway  engines  In  situations 
where  nonroad  vehicles  are  either 
derived  from  motor  vehicles  or  are 
operated  like  motor  vehicles  and 
therefore  require  features  associated 
with  motor  vehicle  engines.  Many  of  the 
vehicles,  such  as  cranes  and  excavators, 
covered  under  the  permission  letters 
mentioned  above  are  designed  to  be 
driven  on  public  roads  but  are 
considered  nonroad  vehicles  because 
their  size  or  weight  exceeds  the 
thresholds  that  EPA  uses  to  separate 
motor  vehicles  bom  nonroad  vehicles. 
They  often  have  smaUer  "sibling" 
vehicles  that  fit  within  EPA's  motor 
vehicle  criteria  and  are  required  to  use 
motor  vehicle  engines.  Because  of  the 
way  these  nonroad  vehicles  are 
operated,  it  seems  appropriate  that  they 
be  allowed  to  have  engines  that  were 
tested  on  the  on-highway  cycle  and 
meet  the  on-highway  standards.  Many 
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of  these  vehicles  are  equipped  with  two 
engines,  one  for  propulsion  around  and 
between  job  sites  and  one  to  power  the 
craning  or  excavating  features  of  the 
vehicle.  The  propulsion  engine  is 
generally  shut  ofT  once  the  vehicle  is 
positioned  at  the  job  site.  In  such 
vehicles,  it  is  only  the  propulsion 
engine  which  would  be  permitted  to  be 
an  on-highway  engine. 

EPA  does  not  believe  that  allowing 
these  vehicles  to  use  certified  on- 
highway  engines  will  have  a  detrimental 
effect  on  emissions.  Although  EPA  is 
not  asserting  that  engines  tested  using 
the  on-highway  test  would  meet  the 
same  level  of  emissions  if  tested  using 
the  nonroad  test,  EPA  believes  that, 
given  the  current  standards  for  on- 
highway  heavy  duty  engines  which 
require  substantially  greater 
technological  innovation  than  current 
nonroad  standards,  and  given  the 
general  uses  of  the  engines,  discussed 
above,  emissions  of  such  engines  are 
unlikely  to  be  higher  for  such 
equipment  in-use  than  they  would  be  if 
certified  notuoad  engines  were  used. 

B.  Regulatory  Approach 

The  Agency  is  implementing  the 
desired  changes  by  amending  the 
existing  Prohibited  Acts  section  at  40 
CFR  89. 1003.  The  amendments  alter  the 
strict  language  which  prohibits  the  use 
of  engines  other  than  certified  nonroad 
engines  in  nonroad  vehicles  to  permit 
the  use  of  certified  on-highway  engines 
under  the  circumstances  outlined  above. 
Although  EPA  believes,  that  nonroad 
equipment  manufacturers  are  generally 
required  to  use  engines  certified  to 
nonroad  standards  pursuant  to  Section 
213  of  the  Act.  EPA  believes  that  the  Act 
does  give  EPA  the  flexibility  to  permit 
nonroad  equipment  manufacturers  to 
use  certified  on-highway  engines  in  this 
instance. 

To  facilitate  the  conversion  of  on- 
highway  vehicles  to  nonroad  vehicles 
having  nonroad  engmes.  we  are 
providing  that  nonroad  tmgines  may  be 
installed  in  on-highway  vehicles  where 
the  original  vehicle  manufacturer 
obtains  a  written  statement  from  a 
secondary  manufacturer  that  such 
vehicles  will  be  converted  to  nonroad 
vehicles  before  title  is  transferred  to  an 
ultimate  purchaser.  We  are  also 
providing  that  on-highway  engines  may 
be  used  in  nonroad  vehicles  m  the  event 
that  a  state  requires  their  use  under  a 
waiver  granted  by  EPA  pursuant  to 
section  209(e)  of  the  C;iean  Air  Act. 


VI.  Use  ofUBcnrtifled  Ei^inee  for 
ReplaceBMnt  of  Failed  Riigiii—  in  Older 
Equipment 

A.  Discussion 

As  indicated  above,  the  Large  Q  rule 
prohibits  the  introduction  into 
commerce  of  any  new  nonroad  engines 
subject  to  these  regulations  unless  the 
engines  are  certified  by  EPA.  According 
to  a  letter  received  from  the  Engine 
Manufacturers  Association,  this 
prohibition  poses  a  hardship  to  engine 
manufacturers  and  their  customers 
when  equipment  produced  before  the 
applicable  effective  date  of  the  Large  CI 
rule,  and  therefore  equipped  with 
uncertified  engines,  experiences 
catastrophic  engine  failures.^  In  such 
cases,  particularly  for  newer  pieces  of 
equipment  still  under  warranty,  engine 
manufacturers  desire  to  be  able  to 
provide  an  entire  new  engine.  However, 
certified  engines  that  will  fit  are  often 
not  available  for  reasons  discussed 
below. 

Under  current  regulations,  an 
equipment  owner  who  experiences  a 
major  engine  failure  with  an  uncertified 
engine  is  limited  to  the  following 
options.  It  can: 

(1)  Obtain  a  new.  uncertified  engine 
from  a  manufacturer's  or  distributor's 
inventory.  Regulations  at  40  CFR 
89.1003(b)(4)  provide  that: 

Nonroad  vehicle  and  engine  manufacturers 
may  continue  to  use  noncertified  nonroad 
engines  built  prior  to  the  effective  date  until 
noncertified  engine  inventories  are  depleted: 
however,  stocltpiling  of  noncertified  nonroad 
engines  will  be  considered  a  violation  of  this 
section. 

EPA  does  not  regard  engines 
inventoried  beyond  the  end  of  a  model 
year  for  reasonable  anticipated  warranty 
needs  to  be  "stockpiled".  However, 
because  of  the  manufacturers' 
understandable  desire  to  avoid 
inventory  costs,  this  option  would  not 
likely  be  able  to  supply  significant 
numbers  of  replacement  engines. 
Manufacturers  have  indicated  to  EPA 
that  their  supplies  of  pre- regulation 
engines  to  which  the  January  1,  1996 
phase-in  date  is  apphcable.  are  virtually 
all  gone. 

(2)  Obtain  a  used  or  reman ufactured 
engine. 

There  are  numerous  entities  engaged 
in  remanufacturing  nonroad  engines  in 
the  U.S.  The  larger  remanufacturers 
have  distributors  located  around  the 
country  and  have  told  EPA  that  they  can 
sometimes  provide  next  day  service  of 
certain  of  the  more  common  noru'oad 
engines.  EPA  has  no  restrictions  on  the 


installation  of  used  or  remanulBctured 
engines  in  equipment  that  predates  the 
relevant  effective  date  of  the  Large  CI 
rul& 

(3)  Repair  the  individual  engine  using 
a  "short  block." 

In  this  case,  a  new  cylinder  block 
with  pistons,  connecting  rods, 
crankshaft  and  timing  gear  (a  "short 
block")  serves  as  a  repair  part.  EPA  has 
a  long  standing  policy,  well  known  to 
industry,  that  a  short  block  is  not  a  new 
engine  and  will  not  result  in  a  new 
engine  when  combined  with  the  used 
components  from  the  original  engine.^ 

(4)  Replace  with  a  new,  certified 
engine. 

In  this  case,  a  new  certified  engine  is 
installed  in  place  of  the  uncertified 
engine.  This  is  the  most  desirable  option 
from  the  Agency's  pomt  of  view, 
however  in  many  cases  certified  engines 
will  not  fit  in  equipment  that  may  have 
been  designed  around  uncertified 
engines.  Many  engines  certified  to  meet 
the  nonroad  standards  are  equipped 
with  additional  or  different  components 
which  impact  the  external  dimensions 
of  or  connections  to  the  engines  and 
therefore  limit  their  abilities  to  fit  in 
engine  compartments  of  older 
equipment. 

From  the  manufacturers'  point  of 
view,  all  of  the  aurent  options 
described  above  have  limitations.  The 
manufacturers  point  to  a  long  standing 
industry  practice  of  being  able  to 
provide  complete,  new  replacement 
engines  expeditiously  when 
catastrophic  engine  failures  occvir. 
particularly  when  those  failures  affect 
equipment  in  the  first  few  years  of  use 
and  even  more  particularly  when  it  may 
still  be  under  warranty.  Many  of  these 
engines  are  used  in  highly  specialized 
agricultural  or  construction  equipment. 
Timely  repairs  can  be  crucial  when  the 
broken  engine  is  in  an  agricultural 
combine  and  crops  are  waiting  to  be 
harvested.  Because  of  the  diversity  of 
nonroad  products  using  large  Q 
engines,  replacement  or  rental  nonroad 
equipment  is  generally  not  as  readily 
available  as  it  is  with  on-highway 
equipment. 

As  manufacturers  have  exhausted 
their  supply  of  preregulation  engines 
they  have  begim  to  furnish  short  blocks 
for  engine  repairs.  They  have  indicated 
to  EPA  that  the  need  to  repair  an  engine 
using  a  short  block  leads  to  delays  and 
extra  costs  that  would  not  occur  if  the 
old,  broken  engine  could  simply  be 
exchanged  for  a  new  uncertified  engine. 
They  argue  that  the  short  block  option 


'  Lsttar  (rom  EMA  to  Mi  Cheslar 
dalad  February  13.  1996  Available 


L  France  of  EPA 
n  the  docket 


>  liners  of  Dacambar  11.  1989  and  April  0.  1990 
from  Cbarlea  N.  Fr«ed.  EPA  to  Mitsubishi  Motors 
America,  inc.  Copies  located  in  docket. 
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requires  greater  skills  and  facilities  and 
more  time  to  complete  than  an  engine 
swap  and  produces  an  engine  that  is  not 
a  factory-tested  and  adjusted  unit.  From 
an  air  quality  standpoint,  they  aigue 
that  an  entire  new  imcertified  engine 
might  be  better  than  an  old  engine 
repaired  with  a  new  short  blodi  or 
replaced  with  a  remanufactured  engine. 
Manufacttirers  have  indicated  that  the 
niunber  of  nonroad  engines  that  would 
be  subject  to  replacement  each  year  is 
Car  less  than  one  percent  of  annual 
production.  Manufacturers  are  often  still 

}>roducing  uncertified  complete  engines 
or  export,  are  willing  to  produce  small 
quantities  for  replacement  purposes, 
and  desire  to  be  able  to  sell  them  (or 
provide  them  under  warranty)  for 
replacement  purposes.  We  note  that  the 
California  Air  Resources  Board,  in  its 
regulation  of  large  noiutud  diesel 
engines  permits  the  introduction  into 
commerce  of  uncertified  engines  for 
replacement  purposes  up  through 
January  1,  2000. 

To  address  industry's  concerns  and 
minimize  disruption  to  equipment 
operators  accustomed  to  replacement 
engines,  the  Agency  is  amending  the 
regulations  to  permit  the  sale  of 
imcertified  replacement  engines  in 
those  cases  where  a  new,  certified 
engine  is  not  available  with  appropriate 
physical  or  performance  characteristics 
to  repower  the  vehicle.  The  Agency 
believes  that  if  a  certified  engine  is 
available  with  sufficient  torque  and 
horsepower  that  will  fit  in  the  vehicle, 
then  the  certified  engine  shotild  be 
used. 

The  amended  regulations  will  permit 
a  nonroad  engine  in  a  piece  of 
equipment  that  predates  the  applicable 
implementation  date  of  the  Large  CI  rule 
to  be  replaced  with  a  new,  uncertified 
engine. 

Given  the  small  percentage  of 
imcertified  engines  that  will  likely 
require  replacement,  the  fact  that  some 
of  those  will  get  replaced  with  certified 
engines  and  the  issue  that  a  new 
replacement  engine  is  likely  to  be  at 
least  as  clean  as  a  remanufactvued 
engine  or  an  engine  repaired  with  a 
short  block  as  currently  allowed,  we  do 
not  beUeve  that  permitting  the  use  of 
uncertified  replacement  engines  will 
pose  an  environmental  threat  or  reduce 
the  environmental  benefit  of  the  Large 
a  rule. 

B.  Regulatory  Approach 

As  with  the  use  of  on-highway 
engines  in  noru'oad  vehicles,  the  Agency 
is  implementing  this  provision  through 
amendments  to  the  Prohibited  Acfs 
section  at  40  CFR  89.1003.  As  suggested 
by  the  Engine  Manufactiuers 


Association,  EPA  is  requiring  that  any 
imcertified  large  CI.  engine  produced 
for  replacement  purposes  be  clearly 
labeled  as  such  and  that  such  label 
include  a  warning  that  any  use  of  the 
engine  in  a  motor  vehicle  or  post- 
regulation  nonroad  vehicle  constitutes  a 
violation  of  the  Act  subject  to  dvil 
penalty.  As  further  suggested  by  EMA, 
EPA  is  requiring  that  the  manu&cturer 
retain  documentation  that  it  took  a 
&iled  engine  fitim  the  customer  in 
exchange  for  each  uncertified 
replacement  engine  that  was  sold. 

Vn.  Final  Action 

EPA  is  publishing  this  rule  without 
prior  proposal  because  EPA  views  these 
amendments  as  noncontroversial  and 
anticipates  no  adverse  comments. 
However,  in  the  event  that  adverse  or 
critical  comments  are  filed,  EPA  has 
prepared  a  Notice  of  Proposed 
Rulemaking  (NPRM)  proposing  the  same 
amendments.  This  NPRM  is  contained 
in  a  separate  document  in  this  Federal 
Register  publication.  The  direct  final 
action  will  be  effective  January  13. 1997 
imless  adverse  or  critical  comments  are 
received  by  December  12, 1996.  If  EPA 
receives  adverse  or  critical  comments  on 
either  the  revisions  discussed  in  Section 
V  or  those  discussed  in  Section  VI,  the 
revisions  described  in  that  section  will 
be  withdrawn.  If  adverse  or  critical 
comments  are  received  on  the  revisions 
described  in  both  sections,  then  both 
sections  will  be  withdrawn  before  the 
effective  date.  In  case  of  the  withdrawal 
of  all  or  part  of  this  action,  the 
withdrawal  will  be  aimmmced  by  a 
subsequent  Federal  Register  doctunent. 
All  public  comments  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  implement 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  rule  should  do  so  at  this  time. 
If  no  adverse  comments  are  received, 
the  public  is  advised  that  the  rule  will 
be  effective  January  13, 1997. 

Vm.  Cost  Efiiectiveness 

This  rulemaking  alters  an  existing 
provision  by  allowing  nonroad  vehicle 
manufactiuers  to  have  greater  flexibility 
in  their  choice  of  engines  under  certain 
circumstances.  It  also  permits  nonroad 
engine  manufacturers  to  sell  engines 
that  the  original  rule  would  not  permit. 
Therefore,  because  this  rulemaking 
alters  an  existing  provision,  and  that 
alteration  provides  regulatory  relief, 
there  are  no  additional  costs  to  original 
equipment  manufacturers  associated 
with  this  specific  final  action. 

"The  costs  and  emission  reductions 
associated  with  the  Large  Q  rule  were 


developed  for  the  June  17, 1994  final 
rulemaking.  We  do  not  believe  the 
change  being  implemented  today  affects 
the  costs  and  emission  reductions 
published  as  part  of  that  rulemaking. 

DL  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or. 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Reporting  and  Recordkeeping 
Requirements 

This  proposed  rulemaldng  does  not 
change  the  tnformation  collection 
requirements  submitted  to  and 
approved  by  OMB  in  association  with 
the  Large  CI  final  rulemaking  (59  FR 
31306.  June  17,  1994). 

C.  Impact  on  Small  Entities 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  Tliis  rule  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
businesses.  This  rulemaking  will 
provide  regulatory  relief  to  both  large 
and  small  volume  engine  and 
equipment  manufacturers  by  permitting 
greater  flexibility  in  engine  choices  in 
vehicles.  It  will  not  have  a  substantial 
impact  on  such  entities.  The  provisions 
in  this  rulemaking  will  not  have  a 
significant  impact  on  businesses  that 
manufacture,  rebuild,  distribute,  or  sell 
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automotive  parts,  nor  those  involved  in 
automotive  service  and  repair,  as  the 
revisions  simply  permit  a  long-standing 
business  practice  to  continue. 

D  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U  S.C.  804(2). 

E  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  or 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule 

EPA  has  determined  that  the  action 
proposed  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

List  of  Subjects 

40  CFR  Part  86 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Labeling,  Motor  vehicle  pollution, 
Reporting  and  recordlieeping 
requirements. 

40  CFR  Part  89 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research.  Warranties 


Dated:  October  28.  1998. 
Caral  M.  BrawBW. 

Adwinittrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I.  of  the  Code 
of  Federal  Regulations,  is  amended  as 
set  forth  below. 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  M-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1 .  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  S«cm.  202.  203,  205,  208,  207, 
20a.  215.  218.  217.  and  301(a).  ClMn  Air  Act. 
■a  amended  (42  U.S.C  7521,  7522.  7524, 
7525.  7541,  7542.  7549.  7550,  7552.  and 
7e01(a)). 

2.  Section  86.090-5  is  amended  by 
adding  paragraph  (a)(3]  to  read  as 
follows; 


186.080-6 

•misslone;  unsafe  condtUona. 

(a)*    *    * 

(3)  Notwithstanding  paragraphs  (a)  (1) 
and  (2)  of  this  section,  a  light  or  heavy 
duty  motor  vehicle  equipped  with  an 
engine  certified  to  the  nonroad 
provision  of  40  CFR  part  89  may  be 
sold,  offered  for  sale  or  otherwise 
introduced  into  commerce  by  a  motor 
vehicle  manufacturer  to  a  secondary 
manufacturer  if  the  motor  vehicle 
manufacturer  obtains  written  assurance 
from  the  secondary  manufacturer  that 
such  vehicle  will  be  converted  to  a 
nonroad  vehicle  or  to  a  piece  of  nonroad 
equipment,  as  defined  in  40  CFR  part 
89.  before  title  is  transferred  to  an 
ultimate  purchaser.  Failure  of  the 
secondary  manufacturer  to  convert  such 
vehicles  to  nonroad  vehicles  or 
equipment  prior  to  transfer  to  an 
ultimate  purchaser  shall  be  considered 
a  violation  of  section  203(a)  (1)  and  (3) 
of  the  Clean  Air  Act. 


PART  89— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  NONROAD 
ENGINES 

1 .  The  authority  citation  for  part  89 
continues  to  read  as  follows: 

Authority:  Sections  202.  203.  204.  205. 
206,  207,  208.  209,  213,  215,  216.  and  301(a) 
of  the  Clean  Air  Act.  as  amended  (42  U.S.C. 
7521    7522,  7523.  7524.  7525.  7541,  7542, 
7543,  7547.  7549,  7550,  and  7801(a). 

2.  Section  89.1003  is  amended  by 
revising  paragraphs  (a)(6)  and  (b)(4)  and 
adding  paragraphs  (b)(5),  (b)(6),  and 
(b)(7)  to  read  as  follows: 


§80.1003    ProhMlMli 

(a)*   •   ' 

(6)  For  a  manufacturer  of  nonroad 
vehicles  or  equipment  to  distribute  in 
commerce,  sell,  offer  for  sale,  or 
introduce  into  commerce  a  nonroad 
vehicle  or  piece  of  eqidpment. 
manufecttired  on  or  alter  the 
implementation  date  applicable  to 
engines  in  such  vehicle  or  equipment 
imder  §  89.102-96(a),  which  contains  an 
engine  not  covered  by  a  certificate  of 
conformity. 

(b)'   •   • 

(4)  Certified  nonroad  engines  shall  be 
used  in  all  vehicles  and  equipment 
manufactured  on  or  after  the  appUcable 
dates  in  §  89.102-96(a)  that  are  self- 
propelled,  portable,  transportable,  or  are 
intended  to  be  propelled  while 
performing  their  function  unless  the 
manufacturer  of  the  vehicle  or 
equipment  can  prove  that  the  vehicle  or 
equipment  will  be  used  in  a  manner 
consistent  with  paragraph  (2)  of  the 
definition  of  nonroad  engine  in  $  89.2. 
Nonroad  vehicle  and  equipment 
manufacturers  may  continue  to  use 
noncertified  nonroad  engines  built  prior 
to  the  effective  date  imtil  noncertified 
engine  inventories  are  depleted; 
however,  stockpiling  of  noncertified 
nonroad  engines  will  be  considered  a 
violation  of  this  section. 

(5)  A  manufacturer  of  nonroad 
vehicles  may  install  an  engine  certified 
to  the  motor  vehicle  requirements  of  40 
CFR  part  86  in  a  nonroad  vehicle  or 
equipment  where: 

(i)  The  subject  nonroad  vehicle  or 
equipment  is  designed  for  travel  on 
public  streets  and  highways  to  get  from 
one  iob  site  to  another:  and 

(ii)  The  engine  serves  to  propel  the 
vehicle  or  equipment  when  it  is 
operated  on  public  roads;  and 

(iii)  There  is  no  adjustment  outside  of 
the  manufacturer's  specifications  or 
removal  or  rendering  inoperative  of 
devices  or  elements  of  design  installed 
on  or  in  the  engine  by  the  original 
engine  manu&cturer  for  purposes  of 
emission  control  or  any  other  action  that 
may  be  considered  tampering  under 
section  203  of  the  Clean  Air  Act  or 
pangraph  (a)(3)  of  this  section;  and 

(iv)  A  certified  nonroad  engine  is  not 
available  with  appropriate  physical  or 
performance  characteristics;  or 

(v)  A  state  requires  the  use  of  an  on- 
highway  engine  pursuant  to  a  waiver 
granted  by  EPA  under  section  209(e)  of 
the  Clean  Air  Aci. 

(6)  A  manufacturer  that  produces 
nonroad  vehicles  or  equipment  by 
performing  modifications  to  complete  or 
incomplete  motor  vehicles  may  retain 
the  motor  vehicle  engine  in  such  vehicle 
or  equipment  provided  that: 
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(i)  The  engine  is  certified  to  the  motor 
vehicle  requirements  of  40  CFR  part  86; 
and 

(ii)  The  on-highway  vehicle  is  not 
available  frcHn  its  manufacturer  with  a 
certified  nonroad  engine  having 
appropriate  performance  characteristics; 
and 

(iii)  There  is  no  adjustment  outside  of 
the  manufacturer's  specifications  or 
removal  or  rendering  inoperative  of 
devices  or  elements  of  design  installed 
on  or  in  the  engine  or  vehicle  by  the 
original  engine  or  vehicle  manufacturer 
for  purposes  of  emission  control,  or  any 
other  action  that  may  be  considered 
tampering  under  section  203  of  the 
Clean  Air  Act  or  paragraph  (a)(3)  of  this 
section. 


(7)  A  new  nonroad  engine,  intended 
solely  to  replace  an  engine  in  a  piece  of 
nonroad  equipment  manufactured  prior 
to  the  applici^le  implementation  date 
in  §  89.102-96(a),  shall  not  be  subject  to 
the  prohibitions  of  paragraph  (a)(1)  of 
this  section  or  the  requirements  of 
§  89.105-96  and  paragraph  (b)(4)  of  this 
section  provided  that: 

(i)  The  engine  manufacttirer  has 
ascertained  that  no  engine  produced  by 
itself  or  the  manufacturer  of  the  engine 
that  is  being  replaced,  if  different,  and 
certified  to  the  requirements  of  this 
subpart,  is  available  with  the 
appropriate  physical  or  performance 
characteristics  to  repower  the 
equipiqent;  and 

(ii)  The  engine  manufacturer  or  its 
agent  takes  ownership  and  possession  of 


the  old  engine  in  partial  exchange  fw 
the  replacement  engine;  and 

(iii)  The  replacement  engine  is  clearly 
labeled  with  the  following  language,  or 
similar  alternate  language  approved  by 
the  Administrator:  THIS  ENGINE  DOES 
NOT  COMPLY  WITH  FEEffiRAL 
NONROAD  OR  ON-MGHWAY 
EMISSION  REQUIREMENTS.  SALE  OR 
INSTALLATION  OF  THIS  ENGINE  FOR 
ANY  PURPOSE  OTHER  THAN  AS  A 
REPLACEMENT  ENGINE  IN  A 
NONROAD  VEHICLE  OR  PIECE  OF 
NONROAD  EQUIPMENT  BUILT 
BEFORE  JANUARY  1,  [INSERT 
APPROPRL\TE  YEAR]  IS  A 
VIOLATION  OF  FEDERAL  LAW 
SUBJECT  TO  aVIL  PENALTY. 

[PR  Doc.  9&-28545  Filed  11-8-96:  8:45  am] 
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DEPARTMENT  OF  HOU8INQ  AND 
URBAN  DEVELOPMENT 

(DodMt  Na  FR-MM-N-Oa] 

Notice  Of  Regulatory  Waiver  Roqueeta 
Qranlad 

AOCNCY:  OfRca  of  the  Secretary .  HUD. 
ACTION:  Public  notice  of  the  granting  of 
regulatory  vimivere.  Request:  April  1, 
1996  through  )une  30.  1996. 

•UtMAirr:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Reform  Act),  the 
Department  (HUD)  is  required  to  make 
public  all  approval  actions  taken  on 
waivers  of  regulations.  This  notice  is  the 
twenty-second  in  a  series,  being 
published  on  a  quarterly  basis, 
providing  notification  of  waivers 
granted  duhng  the  preceding  reporting 
period.  The  purpose  of  this  notice  is  to 
comply  with  the  requirements  of 
Section  106  of  the  Reform  Act. 
FOB  FURTHER  MFORMATKM  COMTACT:  For 
general  information  about  this  notice, 
contact  Camille  E.  Acevedo,  Assistant 
General  Counsel  for  Regulations.  Room 
10276.  De|>artment  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.  Washington.  DC  20410;  telephone 
202-708-3055;  TTY:  (202)  708-3259. 
(These  are  not  toll-free  numbers.) 

For  information  concerning  a 
particular  waiver  action,  about  which 
public  notice  is  provided  in  this 
document,  contact  the  person  whose 
name  and  address  is  set  out.  for  the 

[>articular  item,  in  the  accompanying 
ist  of  waiver-grant  actions. 
SUPPt^MENTARY  INFORMATION:  As  part  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989,  the  Congress 
adopted,  at  HUD's  request,  legislation  to 
limit  and  control  the  granting  of 
regulatory  waivers  by  the  Department. 
Section  106  of  the  Act  (Section  7(q)(3)) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(q)(3). 
provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived: 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  pubUc  of  all 
waivers  of  regulations  that  the 
Department  has  approved,  by 
publishing  a  notice  in  the  Federal 

These  notices  (each  covering 


the  period  since  the  most  recent 
previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved: 

b.  Describe  the  natiin  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  %vaiver  reouest; 

d.  Describe  briefly  the  grounds  mr 
approval  of  the  reouest: 

e.  State  how  adoitional  information 
about  a  particular  waiver  grant  action 
ma^  be  obtained. 

Saction  106  also  contains 
requirements  applicable  to  waivere  of 
HUD  handbook  provisions  that  are  not 
relevant  to  the  purpose  of  today's 
document. 

Today's  document  follows 
publication  of  HUD's  Statement  of 
Policy  on  Waiver  of  Regulations  and 
Directives  issued  by  HUD  (56  FR  16337. 
April  22, 1991).  This  is  the  twenty- 
second  notice  of  its  kind  to  be  published 
under  Section  106.  This  notice  updates 
HUD's  waiver-grant  activity  from  April 
1.  1996  through  June  30.  1996.  The 
document  also  contains  three  (3) 
waivera  that  were  granted  October  5, 
1995.  December  1.  1995.  and  February 
21. 1996.  that  have  not  previously  been 
published  in  the  Federal  Regialer. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 
authority  under  24  CFR  17.44(d)(1) 
(involving  the  waiver  of  a  provision  in 
24  CFR  part  17)  would  come  early  in  the 
sequence,  while  waivers  in  the  Section 
8  and  Section  202  programs  (24  CFR 
chapter  VID)  would  be  among  the  last 
matters  listed.  Where  more  than  one 
regulatory  provision  is  involved  in  the 
grant  of  a  particular  waiver  request,  the 
action  is  listed  under  the  section 
number  of  the  first  regiiiatory 
requirement  in  title  24  that  is  being 
waived  as  part  of  the  waiver-grant 
action.  (For  example,  a  waiver  of  both 
8811.105(b)  and  §811. 107(a)  would 
appear  sequentially  in  the  listing  under 
§  811.105(b).)  Waiver-grant  actions 
involving  the  same  initial  regulatory 
citation  are  in  time  sequence  beginning 
with  the  earliest-dated  waiver  grant 
action. 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 
report  before  the  next  report  is 
published,  the  next  updated  report  will 
include  these  earlier  actions,  as  well  as 
those  that  occur  between  July  1 ,  1996 
through  September  30, 1996. 


Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  Department  is 
provided  in  the  Appendix  that  follows 
this  notice. 

Dated:  November  4, 1996. 
H— ly  G.  nmmn; 

Secntary. 

Appoidix—  Uatiog  of  Waivwa  af  Kagvlatafy 
I  Granted  bjr  Oifian  of  the 
I  aTBoiisiag  and  Urban 
,  April  1.  leee  Ilbroi^  June 

M.1M« 

Note  to  Reader:  More  information  about 
the  granting  of  these  waivers,  including  a 
copy  of  the  waiver  request  and  approval,  may 
be  ot>tained  by  contacting  the  person  whose 
name  is  listed  as  the  contact  person  directly 
before  each  set  of  waivera  granted. 

For  item  1 ,  waivers  granted  for  24  CTR  part 
17,  contact:  )ohn  P.  Opitz,  Assistant  General 
Counsel  for  Training  and  Administrative 
Law,  Office  of  General  Counsel,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  10246, 
Washington.  DC  20410,  Phone:  (202)  70a- 
0622;  hearing  and  speech-impaired 
individuals  may  call  HUD's  TTY  toll  free 
number  at  1-800-877-6391. 

1.  Kogulation:  24  CFR  17.44(dNl) 

Project/ Activity:  Payment  of  claims  under 
the  Military  Personnel  and  Civilian 
Employees'  Claims  Act  to  HUD  Headquarters 
employees  for  damage  to  motor  vehicles  as  a 
result  of  mechanical  or  structural  failures  in 
the  Headquarters  f>arking  garage. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  17.44(d)(1)  precludes  payment  by 
HUD  of  claims  under  the  Militaiy  Personnel 
and  Civilian  Employees'  Claims  Act  of  1964, 
31  U.S.C  3721  et  seq.  (the  Act)  for  damages 
to  an  employee-owned  automobile  used  for 
travel  to  and  from  his/her  duty  staUon  unless 
there  had  been  prior  specific  authorization 
from  the  employee's  supervisor  that  the  use 
of  the  automobile  was  advantageous  to  the 
Government.  The  Act,  however,  authorizes 
Executive  Branch  agencies  to  pay  up  to 
S40,000  to  settle  claims  of  agency  employees 
for  service  related  damages  or  destruction  of 
personal  propwrty.  The  Act  provides  agency 
beads  with  discretion  to  make  such  payments 
and  requires  a  determination  that  the 
possession  of  the  property  was  reasonable  or 
useful  under  the  circumstances. 

Granted  by:  Henry  G.  Cisneros,  Secretary. 

Pate  Granted:  )une  13. 1996. 

Reasons  Granted:  This  waiver  is  for  the 
purpose  of  facilitating  payment  to  HUD 
employees  whose  automobiles  have  been 
dama^sd  by  malfunctioning  equipment  or 
lealu  of  damaging  substances  in  tne  HUD 
Headquarten  parking  garage.  HUD's 
regulation  at  24  CFR  17.44(dKl)  is  intended 
to  preclude  tlie  payment  of  claims  for 
damages  incurred  while  commuting,  but  this 
regulation  also  unreasonably  precludes  the 
payment  of  claims  to  employees  for  damage 
to.  or  loss  of,  their  automobiles  for  damages 
which  occur  in  the  HUD  Headquarters 
parking  garage  as  the  result  of  equipment 
failures  or  leaks  of  damaging  substances. 

For  items  2  through  34.  waivers  granted  for 
Public  Law  102-368  and  24  CFR  parts  91.  92. 
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570.  572,  574.  and  576,  contact:  Debbie  Ann 
Wilis,  Field  Management  Officer,  U.S. 
Department  of  Housing  and  Urban 
Development,  Office  of  Community  Planning 
and  Development,  451  7th. Street,  SW.,  Room 
7152,  Washington,  DC  20410-7000. 
Telephone:  (202)  708-2565. 

2.  Hegiilartiwi:  PnbUc  Law  102-368 

Project/Activity:  Iberia  Parish,  Louisiana 
requested  a  waiver  of  the  two-year  deadline 
to  commit  funds:  the  second  allocation  of 
disaster  funds  for  the  Parrish. 

Nature  of  Requirement:  Under  the  FY  1993 
HOME  Program  disaster  fund  program,  each 
participating  jurisdiction  had  24  months  to 
commit  FY  1993  disaster  funds. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development 

Date  Granted:  May  17, 1996. 

Reasons  Waived:  The  Assistant  Secretary 
found  that  the  waiver  would  facilitate  the 
obligation  and  use  of  the  funds  and  would 
not  be  inconsistent  with  the  overall  purpose 
of  the  regulation.  Because  of  the  Parish's 
stafHng  constraints  and  schedule  to  commit 
funds  within  a  tlu«e-month  period,  the 
waiver  was  granted. 

3.  Regulation:  24  CFR  91.402 

Project/Activity:  The  Orange  County 
Consortium  of  New  York  requested  a  waiver 
of  24  CFR  91.402  of  the  Consolidated  Plan  to 
allow  the  City  of  Newburgh,  which  is  a 
member  of  the  Orange  County  Consortium, 
until  FY  1999  to  complete  the  transition  of 
the  City,  aligning  the  start  of  the  program 
year  with  the  Consortium. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  91.402  state  that  all  units  of  local 
government  that  are  members  of  the 
consortium  must  be  on  the  same  program 
year  for  CDBG,  HOME,  Emergency  Shelter 
Grants  (ESG),  and  Housing  Opportunities  for 
Persons  with  Aids  (HOPWA). 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  )une  17, 1996. 

Reasons  Waived:  The  Assistant  Secretary 
found  good  cause  to  grant  the  waiver  of  the 
regulations  that  require  that  all  consortium 
members  must  have  the  same  program  start 
dates. 

4.  Regulation:  24  CFR  91.402 

Project/Activity:  The  Contra  Costa  County 
Consortium  of  California  requested  a  waiver 
of  24  CFR  91.402(b)  of  the  Consolidated  Plan 
regulations  to  allow  the  Consortium  until  FY 
1998  to  complete  the  transition  of  aligning 
the  start  of  the  program  year  for  all  its 
Consortium  members. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  91.402(b)  state  that  all  unite  of  local 
government  that  are  members  of  the 
consortium  must  be  on  the  same  program 
year  for  CDBG,  HOME.  Emergency  Shelter 
Grants  (ESG),  and  Housing  Opportunities  for 
Persons  with  Aids  (HOPWA). 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

aite  Granted:  June  27, 1996. 

Reasons  Waived:  The  Assistant  Secretary 
found  good  cause  to  grant  the  waiver  of  the 


regulations  that  require  tliat  all  Consortium 
members  must  have  the  same  program  start 
dates. 

5.  Ragulatfam:  24  CFR  92  J 

Project/Activity:  Spokane,  Washington 
requested  a  waiver  of  the  HOME  definition 
of  a  project 

Nature  of  Requirement:  Under  the  HOME 
Program,  a  project  can  only  include  more 
than  one  site  if  the  sites  are  within  a  four- 
block  area  of  one  another. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Conmiimity  Planning  and 
Development. 

Date  Granted:  May  3, 1996. 

Reasons  Waived:  The  imposition  of  the 
four-block  standard  as  the  definition  of  a 
project  under  the  HOME  program  would 
adversely  affect  the  purposes  of  the  National 
Affordable  Housing  Act.  The  waiver  will 
allow  the  sponsoring  CHDO  to  treat  the 
multiple  sites  as  one  project  and  thus  reduce 
its  administrative  burden. 

6.  Regulation:  24  CFR  92.2 

Project/Activity:  The  State  of  Oregon,  on 
behalf  of  the  Oregon  Department  of  Housing 
and  Conununity  Development,  requested  a 
waiver  of  24  CFR  92.2  regulations  that 
establish  the  composition  of  Community 
Housing  Development  Organization  (CHDO) 
Boards. 

Nature  of  Requirement:  24  CFR  92.2 
requires  that  no  more  than  one-third  of  the 
CHDO  Board  members  be  public  officials. 
HUD  considers  any  employee  of  the 
participating  jurisdiction  to  be  a  public 
official. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  May  3, 1996. 

Reasons  Waived:  A  determination  was 
made  that  undue  hardship  would  result  from 
the  imposition  of  the  definition  of  a  public 
official  under  the  regulations  which  would 
adversely  affect  the  purposes  of  the  Act. 

7.  Regulation:  24  CFR  92.2 

Project/Activity:  Columbus,  Ohio  requested 
a  waiver  of  the  HOME  definition  of  a  project. 

Nature  of  Requirement:  Under  the  HOME 
Program,  a  project  can  only  include  more 
than  one  site  if  the  sites  are  within  a  four- 
block  area  of  one  another. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  June  27. 1996. 

Reasons  Waived:  The  imposition  of  the 
four-block  standard  as  the  definition  of 
project  under  the  HOME  program  would 
adversely  affect  the  purposes  of  the  National 
Affordable  Housing  Act.  The  waiver  will 
allow  the  City  of  Columbus  to  designate  its 
scattered  sites  as  a  single  HOME  project. 

8.  Regulation:  24  CFR  92.251 

Project/Activity:  The  State  of  Indiana 
requested  a  waiver  to  permit  rehabilitation 
which  utilizes  HOME  funds  to  use  FHA 
Single  Family  Minimum  Property 
Requirements  in  lieu  of  HQS  for  its  HOME 
assisted  homebuyer  activities. 

Nature  of  Requirement:  24  CFR  92.251 
provides  that  housing  assisted  with  HOME 


funds  meet,  at  a  minimum,  HUD  housing 
quaUty  standards  (HQS)  and  fvovides  other 
mtnimiim  standards  for  substantial 
rehabilitation  and  new  construction. 

Gnuited  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  and 
Development 

Date  Granted:  May  3, 1996. 

Reasons  Waived:  The  vraiver  was  granted 
because  the  State  did  not  have  the  staff 
capacity  to  inspect  all  potential  HCA4E 
properties  for  HQS  compliance  throughout 
the  State.  Also,  it  was  determined  FHA's 
standards  are  similar  to  HQS  standards  and 
that  both  address  similar  conditions  and 
ensure  that  properties  are  structurally  sound 
and  present  no  health  and  saisty  issues. 
Therefore,  it  was  determined  that  there  mras 
good  cause  to  grant  the  waiver. 

9.  Regulation:  24  CFR  82.251 

Project/ Activity:  The  State  of  Oregon 
requested  a  waiver  to  permit  a  rohabilitation 
project  which  utilizes  HOME  funds  to  use 
FHA  Single  Family  Minimum  Property 
Requiremente  in  lieu  of  HQS  for  its  HOME 
assisted  homebuyer  activities. 

Nature  of  Requirement:  24  CFR  92.251 
provides  that  housing  assisted  with  HOME 
funds  meet,  at  a  minimum,  HUD  housing 
quality  standards  (HQS)  and  provides  other 
minimum  standards  for  substantial 
rehabilitation  and  new  construction. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Conununity  Planning  and 
Development. 

Date  Granted:  May  3. 1996. 

Reasons  Waived:  The  waiver  was  granted 
to  allow  the  State  to  provide  emergency 
repairs  to  housing  damaged  by  a  fiood  which 
was  declared  a  disaster  on  February  9, 1996. 
The  waiver  will  allow  a  quicker  response  to 
flood  victims  to  stabilize  the  damaged 
properties. 

10.  Regulation:  24  CFR  92.251 

Project/Activity:  The  State  of  Illinois 
requested  a  waiver  to  permit  rehabilitation 
which  utilizes  HOME  funds  to  use  FHA 
Single  Family  Minimum  Property 
Requiremente  in  lieu  of  HQS  for  ite  HOME 
assisted  homebuyer  activities. 

Nature  of  Requirement  24  CFR  92.251 
provides  that  housing  assisted  with  HOME 
funds  meet,  at  a  minimum.  HUD  housing 
quality  standards  (HQS)  and  provides  other 
minimum  standards  for  substantial 
rehabilitation  and  new  construction. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development 

Date  Granted.  June  27,  1996 

Reasons  Waived:  The  waiver  was  granted 
because  the  State  did  not  have  the  staff 
capacity  to  inspect  all  potential  HOME 
properties  for  HQS  compliance  throughout 
the  State.  Also,  it  was  determined  FHA's 
standards  are  similar  to  HQS  standards  and 
that  both  address  similar  conditions  and 
ensure  that  prop>erties  are  structurally  sound 
and  present  no  health  and  safety  issues. 
Therefore,  it  was  determined  that  there  was 
good  cause  to  grant  the  waiver. 

11.  Regulation:  24  CFR  92.251 

Project/Activity:  The  State  of  Idaho 
requested  a  waiver  to  permit  rehabilitation 
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which  utllizM  HOME  fundf  to  um  FHA 
Sin^l*  Family  Minimum  Propwty 
RaquiramanU  in  li«u  of  HQS  Ibr  lu  HOME 
asalstsd  homsbuyer  activitiM. 

Naturo  of  Hequirenwnt:  24  CFR  92.251 
providM  that  boiulng  asaisted  with  HOME 
tunda  meet,  at  a  minimum.  HUD  houalng 
quality  itandarda  (HQS)  and  providaa  other 
minimum  atmndarda  for  lubatantial 
nhabilitation  and  new  conatruction. 

Granted  by:  Andrew  Cuomo,  Aaaiatant 
Secvatary  for  Community  Planning  and 
Development. 

Dote  Granted:  June  27. 19M. 

BeatooM  Waived:  The  waiver  waa  granted 
becauae  the  State  did  not  have  the  ataff 
capacity  to  inapect  all  potential  HOME 
propertiea  for  HQS  compliance  throughout 
the  State.  Alao.  it  waa  determined  FHA's 
atandarda  are  similar  to  HQS  itandarda  and 
that  both  addreai  similar  oonditiona  and 
enaure  that  propertiea  are  structurally  sound 
and  preaent  no  health  and  safety  iaauea. 
Therefore,  it  was  determined  that  there  was 
good  cauae  to  grant  the  waiver. 

12.  RaguUtion:  24  CFK  •2.254(cN3) 

Project/Activity:  Iowa  Qty.  fowa  requeeted 
a  waiver  of  requiremeats  that  the  terma  of  the 
leaae  must  be  equal  to  the  affordability 
period,  which  is  five  years  for  this  project. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  92.254(c)(3)  of  the  HOME  program 
require  that  the  purchaae  and/or 
rehabilitation  of  a  manufactured  houaing  unit 
qualifies  for  affordable  housing  only,  if  at  the 
time  of  project  completion,  the  unit  is  located 
OD  land  that  is  held  in  a  fee-simple  title,  land 
trust,  or  long  term  ground  leaae  with  a  term 
at  least  equal  to  that  of  the  project's 
affordability  period. 

Granted  by  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
[)evelopment 

Date  Granted:  June  27,  1996. 

Reasons  (Va/ved  The  Assistant  Secretary 
found  that  because  Iowa  City  waa  a  college 
town.  It  was  standard  operating  procedure  to 
offer  no  more  than  a  one-year  lease. 
Therefore,  the  imposition  of  the  HOME  rules 
would  present  a  substantia!  obstacle  to 
delivering  affordable  housing  and  the  waiver 
was  granted. 

13.  RegulaUon:  24  CFR  92.257 

PlT>/ecfMctJvity  The  State  of  Indiana 
requested  a  waiver  of  the  HOME  regulations 
at  24  CFR  92.257  to  allow  the  City  of  Albany 
to  loan  St.  Elizabeth's  Regional  Maternity 
Center  HOME  monies  to  rehabilitate  two 
rental  housing  units. 

Nature  of  Requirement.  The  regulations  at 
24  CFR  92  257  provide  that  HOME  funds 
may  not  be  provided  to  primarily  religious 
organizations,  such  as  churches,  for  any 
activity  including  secular  activities  The 
regulations  further  provide  that  HOME  funds 
may  not  be  used  to  rehabilitate  or  construct 
housing  by  primarily  religious  organizations 
or  to  assist  primarily  religious  organizations 
in  acquiring  housing. 

Granted  by  Andrew  Cuomo.  Assistant 
Secretary  for  C^ommunity  Planning  and 
Oeveiopment 

Date  Granted  |une  5,  1996 

Reasons  Waived:  The  Assistant  Secretary 
found  good  cause  to  grant  the  waiver  because 


the  loan  agraamant  far  tba  pro^act  raquirH 
the  religious  entity  to  oparata  the  proiact  In 
accordance  writh  24  CFR  S70.200(iX2)  of  the 
CDBC  regulations  regardiiig  the  rehabilitation 
of  buildings  owned  by  priinarily  raligioua 
entitiea.  far  tba  applicable  aflbrdabillty 
period  defined  In  24  CFR  part  92. 

14.  KagtdaUaau  24  CFK  •Z.2SS 

Proied/ Activity:  Baltimora  County. 
Maryland  requested  a  waiver  of  24  CFR 
92.25a  of  the  HOME  ragulations  to  waive  the 
30  year  afibrdability  period  far  low-income 
bomebuyers  receiving  HOME  aaalstanca. 

Nature  of  Requirement:  24  CFR  92.258 
provides  a  limitation  on  the  use  of  HOME 
funds  with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  die  tann  of  the  HUD- 
inaured  mortgage. 

Granted  by:  Andrew  Cuoiao.  Aaaiatant 
Secretary  for  Community  Planning  and 
Development. 

Dote  Granted:  May  3.  1996. 

Reasons  Waived:  Tba  application  of 
$  92.258  of  the  HOME  regulations  to  the 
County's  program  would  create  an  undue 
hardship  for  Baltimore  County  and  its 
potential  homeownen,  and  advenely  aflact 
the  purpoaes  of  the  Act. 

15.  Ragulatira:  24  CFR  92.2S8 

Profect/Activity:  The  City  of  Fort  Worth. 
Texas  requested  a  waiver  of  24  CFR  92.258 
of  the  HOME  regulations  to  waive  the  30  year 
affordability  period  for  low-income 
homebuyers  receiving  HOME  assistance. 

Nature  of  Requirement:  24  CFR  92.258 
provides  a  limiutlon  on  the  use  of  HOME 
funds  with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  the  term  of  the  HUD- 
insured  mortgage. 

Granted  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  and 
Developnwnt. 

Date  Granted:  May  3.  1996. 

Reasons  Waived:  The  application  of 
§  92.258  of  the  HOME  regulations  to  the 
City's  program  would  create  an  undue 
hardship  for  the  City  of  Fort  Worth  and  its 
potential  homeownera.  and  adversely  affect 
the  purpoaes  of  the  Act. 

16.  Regulation:  24  CFR  92.288 

Project/ Activity:  The  City  of  San  Antonio, 
Texas  requested  a  waiver  of  24  CFR  92.258 
of  the  HOME  regulations  to  waive  the  30  year 
affordability  period  for  low-income 
homebuyers  receiving  HOME  assistance. 

Nature  of  Requirement:  24  CFR  92  258 
provides  a  limitation  on  the  use  of  HOME 
funds  with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  the  term  of  the  HUD- 
insured  mortgage. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  May  17,  1996. 

Reasons  Waived:  The  application  of 
S  92.258  of  the  HOME  regulations  to  the 
City's  program  would  create  an  undue 
hardship  for  the  Qty  of  San  Antonio  and  its 
potential  homeownera,  and  adversely  affect 
the  purposes  of  the  Act 

17.  Regulation:  24  CFR  02.258 

Project/Activity:  The  City  of  Dallas.  Texas 
requested  a  waiver  of  24  CFR  92.258  of  the 


HOME  lagulatioaa  to  waive  the  30  yaar 
affardabUity  period  for  low-iocoma 
bomabuyan  lacaivlng  HOME  aasiatanca. 

Natun  of  Requirement:  24  CFR  92.258 
ptovidaa  a  limitation  on  the  uae  of  HOME 
fiinds  with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  Aa  term  of  the  HUD- 
insured  mortgage. 

Granted  by:  Andrew  Cuomo,  Aasistant 
Secretary  for  Commimity  Planning  and 
Development. 

Date  Granted:  May  17, 1996. 

Reaaons  Waived:  The  application  of 
S  92.258  of  the  HOME  regulations  to  the 
City's  program  would  create  an  undue 
hanUhip  for  the  Qty  of  Dallas  and  iu 
potential  homeowners,  and  adveraely  affect 
the  purpoeea  of  the  Act 

IS.  Bagulatlon:  24  CFR  92.258 

Project/Activity:  The  City  of  Indianapolis, 
Indiana  requested  a  %raiver  of  24  CFR  92.258 
of  the  HOME  regulations  to  waive  the  30  year 
affordability  period  for  low-income 
homebuyers  receiving  HOME  assistance. 

Nature  of  Requirement:  24  CFR  92.258 
provides  a  limitation  on  the  use  of  HOME 
funds  with  FHA  mortgage  insiuance  for  a 
period  of  time  equal  to  the  term  of  the  HUD- 
insured  mortgage. 

Granted  by:  Andrew  Cuomo,  Aaaistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  June  27, 1996. 

Reasons  Waived:  The  application  of 
$92,258  of  the  HOME  regulations  to  the 
Qty's  program  would  create  an  undue 
hardship  for  the  Qty  of  Indianapolis  and  its 
potential  homeovmers,  and  adversely  affect 
the  purposes  of  the  Act 

19.  RefulatioD:  24  CFR  92.258 

Project/Activity:  The  Delaware  County 
Consortium  requested  a  waiver  of  24  CFR 
92.258  of  the  HOME  regulations  to  waive  the 
30  year  affordability  period  for  low-income 
homebuyers  receiving  HOME  assistance. 

Nature  of  Requirement:  24  CFR  92.258 
provides  a  limitation  on  the  use  of  HOME     ■ 
funds  with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  the  term  of  the  HUD- 
insured  mortgage. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Plaiming  and 
Development. 

Date  Granted:  June  27.  1996. 

Reasons  Waived:  The  application  of 
S  92. 258  of  the  HOME  regulations  to  the 
County's  program  would  create  an  undue 
hardship  for  the  Delaware  County 
Consortium  and  its  potential  homeowners, 
and  adversely  affect  the  purpoaes  of  the  Act. 

20.  Regulation:  24  CFR  S70.208(a)(3) 

Project/Activity:  The  Qty  of  Santa  Monica. 
California  requested  a  waiver  of  the  CDBG 
regulations  at  24  CFR  570.208(a)f3)  to  permit 
the  Qty  to  provide  CDBG  funds  to  a  private, 
non-profit  limited  equity  housing  cooperative 
formed  by  the  tenants  of  the  Mountain  View 
Mobile  Home  Inn  for  use  in  purchasing  the 
mobile  home  park  from  the  private 
corporation  that  is  now  the  owner. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  570.208(a)(3)  require,  as  a  general 
rule,  that  CDBC-aasisted  housing  structures 
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principally  benefit  low-  and  moderate- 
income  households. 

Granted  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  and 
Development 

Dote  Granted:  May  30, 1996. 

Reasons  Waived:  The  application  of  the 
regulations  would  create  undue  hardship  and 
adversely  afiect  the  purposes  of  the  Act 
because  if  the  housing  cooperative  is  not  able 
to  purchase  this  property,  the  availability  and 
affordability  of  these  housing  units  to  low- 
and  moderate-income  persons  could  be  lost 
This  would  negatively  impact  both  the 
stability  of  the  neighborhood  and  the  income 
mix  of  residents  in  the  neighborhood. 

21.  Ragnlatioa:  24  CFR  S70.208(aK3) 

Project/Activity:  Lake  County,  Indiana 
requested  a  wraiver  of  the  CDBG  regulations 
at  24  CFR  570.208(a)(3). 

Nature  of  RequiremenP.  The  regulations  at 
24  CFR  S70.208(a](3)  require,  as  a  general 
rule,  that  CDBG-assisted  housing  structures 
principally  benefit  low-  and  moderate- 
income  households. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  June  24, 1996. 

Reasons  Waived:  The  application  of  the 
regulations  would  impair  the  Hnancial 
feasibility  of  a  low-  and  moderate- income 
home  ownership  program  done  in  three 
phases. 

22.  Regulation:  24  CFR  570.606(cH2)  and  42 
U.S.C  5304(d)(2)  (iii)  and  (iv) 

Project/Activity:  The  State  of  Florida 
requested  a  waiver  of  relocation  requirements 
for  a  joint  buyout  project  with  FEMA.  The 
waiver  will  eliminate  the  disparity  in  the 
number  of  months  rental  assistance  must  be 
provided  to  displaced  low-  and  moderate- 
income  persons. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  570.606(c)(2)  and  42  U.S.C. 
5304(d)(2)  (iii)  and  (iv)  require  that  localities 
that  displace  families  offer  60  months  of 
comparable  housing  payments  to  low-  and 
moderate-income  femilies. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  May  17, 1996. 

Reasons  Waived:  The  waiver  will  result  in 
low-  and  moderate-  income  femilies 
receiving  42  months  of  comparable  housing 
payments  for  the  joint  FEMAAfUD  project. 
The  State  received  the  waiver  to  help  it  avoid 
excessive  administrative  difficulties  for  local 
governments  and  to  equalize  the  treatment  of 
femilies  affected  by  the  project 

23.  Regulation:  24  CFR  572.115(a)(1) 

Project/Activity:  The  Urban 
Redevelopment  Authority  of  Pittsburgh. 
Pennsylvania  requested  a  waiver  to  extend 
the  time  permitted  for  the  transfer  of  HOPE 
3  properties  to  eligible  femilies. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  S72.11S(a)(l)  require  that  imits  in 
eligible  properties  must  be  transferred  to 
eligible  femilies  within  two  years  of  the 
effective  date  of  the  HOPE  3  implementation 
grant  The  HUD  field  office  may  approve  a 


request  for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development 

Date  Granted:  April  16, 1996. 

Reasons  Waived:  Based  on  progress  made 
in  transferring  the  subject  properties,  the 
Assistant  Seoretary  found  good  cause  to 
extend  the  property  deadline  transfer  for  one 
year. 

24.  RflgnlatiiMi:  24  CFR  S72.115(aHl) 

Project/Activity:  The  New  York  Qty 
Housing  Authority  of  New  York  reouested  a 
waiver  to  extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
femilies. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  572.11S(a)(l)  require  that  units  in 
eligible  properties  must  be  transferred  to 
eligible  femilies  within  two  yeara  of  the 
e^ctive  date  of  the  HOPE  3  implementation 
grant.  The  HUD  field  office  may  approve  a 
request  for  an  extension  of  a  perioid  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Conununity  Planning  and 
Development 

Date  Granted: May  3. 1996. 

Reasons  Waived:  Based  on  pn^ress  made 
in  transferring  the  subject  properties,  the 
Assistant  Secretary  found  good  cause  to 
extend  the  property  deadline  transfer  for  one 
year. 

25.  Regulation:  24  CFR  572.115(a)(1) 

Project/Activity:  Mennonite  Housing 
Services  of  Wichita,  Kansas  requested  a 
waiver  to  extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
femilies. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  572.11S(a)(l)  require  that  units  in 
eligible  properties  must  be  transferred  to 
eligible  femilies  within  two  years  of  the 
e^ctive  date  of  the  HOPE  3  implementation 
grant.  The  HUD  field  office  may  approve  a 
request  for  an  extension  of  a  perioid  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Conununity  Planning  and 
Development 

Date  Granted:  June  27. 1996. 

Reasons  Waived:  Based  on  progress  made 
in  transferring  the  subject  properties,  the 
Assistant  Secretary  foimd  good  cause  to 
extend  the  property  transfer  deadline  for  one 
year. 

26.  Regulation:  24  CFR  572.115(a)(1) 

Project/Activity:  The  City  of  Tucson, 
Arizona  requested  a  waiver  to  extend  the 
time  permitted  for  the  transfer  of  HOPE  3 
properties  to  eligible  femilies. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  572.115(a)(1)  require  that  units  in 
eligible  properties  must  be  transferred  to 
eligible  femilies  within  two  years  of  the 
e^ctive  date  of  the  HOPE  3  implementation 
grant  The  HUD  field  office  may  approve  a 
request  for  an  extension  of  a  perioid  not  to 
exceed  one  year  of  that  deadline. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development 

Date  Granted:  June  27. 1996. 


Reasons  Waived:  Baaed  on  piugieu  made 
in  transferring  ^e  subject  properties,  the 
Assistant  SeoiBtary  faiind  good  cause  to 
extend  the  property  deadline  transfer  for  one 
year. 

27.  RcgulatiaB:  24  CFR  574  J10(b)(l) 

Project/Activity:  The  Minnesota 
Department  of  Health,  cm  behalf  of  the 
Metropolitan  Coimcil  Housing  and 
Redevelopment  Authority,  the  prefect 
sponsw,  requested  a  waiver  that  will  pennit 
it  to  use  Section  8  Housing  Quality 
Standards. 

Nature  of  Requirement:  The  regulations  at 
24  CFR  S74.310(b)(l))  require  grantees  and 
projectsponsors  to  carry  out  rental  assistance 
programs  in  compliance  with  all  applicable 
State  and  local  codes. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Plaiming  and 
Development 

Date  Granted:  June  17,  1996. 

Reasons  Waived:  The  application  of  the 
regulations  would  create  undue  hardship  and 
adversely  affect  the  purposes  of  the  Act 
because  the  substitution  is  consistent  with 
the  AIDS  Housing  OppxHtunity  Act  at  Section 
859, 42  U.S.C.  12908.  which  required  that 
rental  assistance  under  the  HOPWA  program, 
to  the  extent  practicable,  provide  housing  in 
the  manner  provided  under  Section  8  of  the 
Housing  Act  of  1937. 

28.  Regulation:  24  CFR  574.320(a)(2) 

Project/Activity:  The  Key  West  Housing 
Authority  in  Florida  requested  a  waiver  of 
the  HOPWA  regulations  at  24  CFR 
574.320(a)(2)  to  permit  one  of  its  project 
sponsors  to  establish  rental  standards  for 
rental  assistance  at  a  rate  that  exceeds  HUD's 
Section  8  fair  market  rent 

Nature  of  Requirement:The  regulations  at 
24  CFR  574.320(a)(2)  require  that  grantees 
and  project  sponsors  establish  rental 
standards  for  rental  assistance  that  are  no 
more  than  the  published  Section  8  feir 
market  rent. 

Granted  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Conununity  Plaiming  and 
Development 

Date  Granted:  June  26. 1996. 

Reasons  Waived:  The  application  of  the 
regulations  would  create  undue  hardship  and 
adversely  afiect  the  purposes  of  the  Act 
because  the  current  feir  market  rates  are 
below  the  actual  market  rents  in  the  area, 
making  it  impossible  for  the  HOPWA  grantee 
and  sponsor  to  procure  rental  units  for 
eligible  persons  living  with  HIV/ AIDS. 

2«.  Regulatiaii:  24  CFR  576.21 

Project/Activity:  The  City  of  Fall  River, 
Massachusetts  requested  a  waiver  of  the 
Emergency  Shelter  Grants  (ESG)  regulations 
at  24  CFR  576.21. 

Nature  of  Requirement:  The  Qty  requested 
a  waiver  of  the  ESG  expenditure  limitation 
on  essential  services. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development 

Date  Granted:  May  3, 1996. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable  Housing 
Act.  the  30  percent  cap  on  essential  services 
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may  ba  waivad  if  tha  grantae  "damonatrataa 
that  tha  othar  aligibla  activitiaa  undar  tha 
program  an  alraady  balng  caniad  out  in  tha 
locality  with  othar  roaourcas".  Tha  Qty 
provldad  a  latter  that  daroonstratad  that  other 
catagariaa  of  ESC  activitiaa  will  be  carried 
out  locally  with  othar  raaourcaa.  tharafore,  it 
waa  daterminad  that  tha  waiver  waa 
appropriate. 

30.  Bagulatlon:  24  CFK  S78.21 

ProiecVAcUvity:  Tha  Qty  of  Miami.  Florida 
raquaatad  a  waiver  of  tha  Emaigency  Shelter 
Gruta  (ESC)  ragulationa  at  24  CFR  976.21. 

Natun  of  Requimmant:  Tha  Qty  raquaatad 
a  wraiver  of  tha  ESC  axpanditura  limitation 
OQ  aaaantial  sarvicaa. 

Granted  by:  Andrew  Cuomo.  Aaaistaot 
Secretary  for  Community  Planning  and 
■development. 

Dote  Granted:  May  3.  IMO. 

Reatons  Waived:  Undar  tha  Stewart  B. 
McKinney  Homaleaa  Aatiatance  Act. 
amended  by  the  National  AfCordabla  Houaing 
Act.  the  30  percent  cap  on  aaaantial  Mfvicaa 
may  be  waived  if  the  grantee  "demonatratea 
that  the  other  eligible  ectivitie*  under  the 
program  are  atready  being  carried  out  in  the 
locality  with  other  reaourcea"  The  City 
provided  a  letter  that  demonatratad  that  other 
categories  of  ESC  activitiea  will  be  carried 
out  locally  with  other  teaources.  therefore,  it 
waa  determined  that  the  waiver  waa 
appropriate. 

31.  Bagulation:  24  CFK  S7«.21 

FrojectJ Activity:  The  Qty  of  Lancaater. 
Pennaylvania  requeated  a  waiver  of  the 
Emergency  Shelter  Grants  (ESC)  regulatioiu 
at  24  CFR  576.21 

Nature  of  Requirement:  Tha  City  requeated 
a  waiver  of  the  ESC  expenditure  limitation 
on  essential  services. 

Granted  by:  Andrew  Cuomo,  Aseistant 
Secretary  for  Community  Planning  and 
Development. 

Dote  Granted:  May  3. 1996. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act. 
amended  by  the  National  Affordable  Housing 
Act.  the  30  percent  cap  on  essential  services 
may  be  waived  if  the  grantee  "demonstrates 
that  the  other  eligible  activities  under  the 
program  are  already  being  carried  out  m  the 
locality  with  other  resources".  The  City 
provided  a  letter  that  demonstrated  that  other 
categories  of  ESC  activities  will  be  carried 
out  locally  with  other  resources,  therefore,  it 
was  determined  that  the  waiver  wa^ 
appropriate. 

32.  Bagulatioa:  24  CFK  579.21 

Pro/ect/ Activity:  The  Sute  of  Wisconsin 
requested  a  waiver  of  the  Emergency  Shelter 
Crants  (ESC)  regulations  at  24  CFK  S76  21 

Nature  of  Requirement:  The  City  requested 
a  waiver  of  the  ESC  expenditure  limitation 
on  eaaential  services. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  May  3,  1996. 

Reasons  Waived  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  AfTordablK  Housing 
Act.  the  30  percent  cap  on  essential  services 
may  be  waived  if  the  grantee  "demonstrates 


that  the  othar  aligibla  activltiaa  undar  tha 
program  are  alraady  being  carriad  out  in  tha 
locality  with  othar  raaourcaa".  The  State 
provided  a  letter  that  damonatratad  that  other 
catagories  of  ESG  activitlaa  will  ba  caniad 
out  locally  with  other  raaourcaa,  tharafore,  it 
waa  dotatminod  that  the  wraivar  waa 
appropriate. 

33.  Ragnlatfaa:  24  CFR  S7«^ 

Project/ Activity:  Albany.  New  York 
requeatad  a  waiver  of  tha  Emergency  Shelter 
GranU  (ESC)  regulations  at  24  CFR  576.21. 

Natun  of  Requintnent:  Tha  Qty  raqtioatad 
a  wraivar  of  the  ESC  axpanditura  limitation 
on  eaaential  servicaa. 

Granted  by:  Andrew  Cuomo.  Aaaiatant 
Secretary  for  Conununity  Planning  and 
Development. 

Date  Granted:  June  17. 1096. 

Reasons  Waived:  Undar  tha  Stewart  B. 
McKinney  Homeleea  Aaslatance  Act. 
amended  by  the  National  Affordable  Houaing 
Act.  the  30  percent  cap  on  eaaential  servicaa 
may  be  waived  if  tha  grantee  "demonatntes 
that  the  other  eligible  activitiea  under  the 
program  ara  already  being  carried  out  in  the 
locality  with  othar  raaourcaa".  The  City 
provided  a  letter  that  demonatrated  that  other 
categories  of  ESG  activities  will  be  carried 
out  locally  with  other  reaources,  tharefora.  it 
waa  determined  that  the  waiver  was 
appropriate. 

34.  Ragulation:  24  CFK  S7«.SS(aN2NU) 

Project/ Activity:  The  Borough  of  Sute 
College.  Pennsylvania  requested  a  waiver  of 
the  Emergency  Shelter  Granta  (ESG) 
regulationa  at  24  CFR  576.5S(a)(2)(ii). 

Nature  of  Requirement:  The  Stewart  B. 
McKinney  Homeleea  Assistance  Act  requires 
that  each  State  recipient  spend  all  of  its  grant 
amount  within  24  months  of  the  date  on 
which  the  State  made  the  grant  amounts 
available  to  the  State  recipient 

Granted  by:  Andrew  Cuomo.  Aaaiatant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  May  3,  1996. 

Reasons  Waived:  The  Borough  received  a 
waiver  of  the  24-month  ESC  expenditure 
deadline  because  it  needed  to  expand  the 
shelter  and  provide  the  necessary  facilities  to 
accommodate  homeless  families  and 
handicapped  individuals.  Therefore,  the 
homeless  population  would  sufier  undue 
hardship  without  the  renovation  and 
expansion  monies  from  the  ESC  needed  for 
the  Hxpansion  and  renovation  of  this  facility. 

For  items  35  through  38,  waivers  granted 
for  24  CFR  parts  220  and  811,  contact:  Mr. 
James  B.  Mitchell,  Director,  Financial 
Services  Division,  U.S.  Department  of 
Housing  and  Urban  Development.  470  L' 
Enfant  Plaza  East.  Suite  3119.  Washii^ton. 
DC  20024.  Phone:  (202)  755-7450  xl25. 
hearing  and  speech-impaired  individuals 
may  call  HUDs  TTY  toll-free  number  at  1- 
80O-877-8391 

35.  Regulation:  24  CFK  111.106(d)  and 
811 .107(d)  of  tha  I9r7  KogafartioiH.  and 
811.107(b).  811.1l4(bK3).  S11.114(d).  and 
811.115(b)  of  the  197«  KagnlaUona 

Pro/ect/Acttvity:  The  Elkhart.  Indiana  HFA 
refunding  of  bonds  which  financed  an 
uninsured  Section  S  assisted  project. 


Stradbrd  Cooimons.  HUD  Proiact  No.  IN36- 
00S3-0044. 

Nature  of  Requirement:  Tha  regulations  set 
conditions  undar  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifunily  houaing  revenue  bonds  from 
Federal  income  taxation. 

Granted  by:  Nicolas  P.  Rotsinai,  Aaaiatant 
Socretary  for  Houaing-Federol  Housing 
Commisaionar. 

Date  Granted:  April  2. 1996. 

Reasons  Waived:  The  part  811  regulatioiu 
died  above  pro)iibit0d  rafiuding*  and 
required  that  excaas  laaerva  bolancos  be  uaed 
for  protect  puqxMos.  The  isauer  has 
requaated  HUD  permission  to  releaae  excaas 
reserve  balances  from  the  1979  Trust 
Indenture  for  use  in  paying  transaction  costs 
of  this  McJCiimay  Act  refunding  and 
generating  funds  for  Project  repaira  and 
maintenance. 

30.  Kagvlattoo;  24  CFR  •ll.l67(aH2). 
S11.108(a)(l).  811.100(a)(3).  B11.114(bK3). 
811.114(d).  and  Sll.llS(b):  24  CFR  220.751 
and  220.760 

Project/Activity:  The  White  Plains.  New 
York  refunding  of  bonds  which  financed  a 
Section  8  assisted  project.  Armoiy  Plaza 
Apartments.  FHA  No.  012-32230. 

Nature  of  Requirement:  The  regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

Granted  by:  Nicolas  P.  Retsinas.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commiuioner. 

Date  Granted:  April  29. 1996. 

Reasons  Waived:  The  part  81 1  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
tenns  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  HFA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  October  31. 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.75%.  The  tax-exempt 
refunding  bond  issue  of  S3 ,995 ,000  at  current 
low-interest  rates  will  save  Section  B  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  9%  at  the 
call  date  in  1996  with  tax-exempt  bonds  at 
a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rates  at  expiration  of 
the  HAP  contract,  from  9%  to  7.2%,  thus 
reducing  FHA  mortgage  insurance  risk,  and 
provide  S128.000  for  project  repairs.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  Csmilies  after  subsidies  expire,  a 
priority  HUD  objective. 
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37.  Regulation:  24  CFR  811.107(aK2). 
811.108(aHl).  811.108(aK3),  811.114(bX3). 
811.114(d).  and  S11.115(b);  24  CFR  220.751 
and  220.780 

Project  Activity:  The  White  Plains.  New 
York  refunding  of  bonds  which  financed  a 
Section  8  assisted  project.  Battle  Hill 
Apartments,  FHA  No.  012-57286, 

Nature  of  Requirement:  The  regulations  set 
conditioiu  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

Granted  by:  Nicolas  P.  Retsinas.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  29, 1996. 

Reasons  Waived:  The  part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  To  credit 
enhance  refunding  bonds  not  fully  secured 
by  the  HFA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under  24 
CFR  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  October  31. 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.75%.  The  tax-exempt 
refunding  bond  issue  of  $3,360,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  11%  at 
the  call  date  in  1996  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rates  at  expiration  of 
the  HAP  contract,  from  9.8%  to  7.2%.  thus 
reducing  FHA  mortgage  insurance  risk,  and 
provide  583,000  for  project  repairs.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  fomilies  after  subsidies  expire,  a 
priority  HUD  objective. 

38.  Regulatkm:  24  CFR  811.107(a)(2), 
811.108(a)(1),  S11.108(aK3),  811.114(bK3), 
811.114(d),  and  811.115(b) 

Project/Activity:  The  Utica.  New  York 
Housing  Authority  refimding  of  bonds  which 
financed  a  Section  8  assisted  project, 
Steinhorst  Elderly  Apartments,  FHA  No. 
013-35077, 

Nature  of  Requirement:  The  regulations  set 
conditions  under  which  HUD  may  grant  a 
Section  11(b)  letter  of  exemption  of 
multiiamily  housing  revenue  bonds  bom 
Federal  income  taxation. 

Granted  by:  Nicolas  P.  Retsinas,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner, 

Date  Granted:  May  10, 1996. 

Reasons  Waived:  The  part  811  regulations 
cited  above  were  intended  for  original  bond 
financing  transactions  and  do  not  fit  the 
terms  of  refunding  transactions.  Tliis 
refunding  proposal  was  approved  by  HUD  on 
January  31, 1996,  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.90%.  The  tax- 
exempt  refunding  bond  issue  of  $3,510,000  at 
current  low-interest  rates  will  save  Section  8 


subsidy.  The  Treasury  also  gains  long-term 
tax  revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10.5%  at 
the  call  date  in  1997  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rates  at  expiration  of 
the  HAP  contract,  from  10.48  to  7.25%,  thus 
reducing  FHA  mortgage  insurance  risic  Tlie 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  bud^t  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

For  items  39  through  41,  waivers  granted 
for  24  CFR  part  913,  contact:  Mary  Ann  Russ, 
Deputy  Assistant  Secretary  for  Public  and 
Assisted  Housing  OperaticMis.  Office  of 
Public  and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W..  Room  4204. 
Washington,  DC  20410,  (202)  708-1380  (This 
is  not  a  toll-free  number),  Hearing-  and 
speech-impaired  persons  may  call  HUD's 
TTY  toll-free  number  at  1-800-877-8391. 

39.  Regulation:  24  CFR  913.107(a) 

Project/ Activity:  A  request  was  made  by 
the  Housing  Authority  of  Anniston  (HAA)  of 
Anniston.  AL,  to  permit  the  establishment  of 
ceiling  rents  for  its  entire  low-rent  inventory. 

Nature  of  Requirement:  The  total  tenant 
payment  a  public  housing  agency  (PHA) 
must  charge  shall  be  the  hi^est  of  the 
following,  rounded  to  the  nearest  dollar;  30 
percent  of  Monthly  Adjusted  Income;  10 
percent  of  Monthly  Income;  if  the  Family 
receives  Welfare  Assistance  from  a  public 
agency  and  a  part  of  such  payments,  adjusted 
in  accordance  with  the  Family's  actual 
housing  costs,  is  specifically  designated  by 
such  agency  to  meet  the  Family's  housing 
costs,  the  mcmthly  portion  of  such  payments 
which  is  so  designated;  or  the  minimum  rent 
as  set  by  the  housing  authority. 

Granted  by:  Kevin  Emanuel  Marchman. 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  April  10. 1996. 

Reason  Waived:  HHA  has  had  a  sustained 
vacancy  problem  for  several  years.  The 
establishment  of  ceiling  rents  will  enable 
HHA  to  address  its  vacancy  problem  by 
improving  its  marketability  to  potential 
applicants. 

40.  Rsgulatiim:  24  CFR  913.107(a) 

Project/Activity:  A  request  was  made  by 
the  Stevenson  Housing  Authority  (SHA), 
Stevenson,  AL.  to  permit  the  establishment  of 
ceiling  rents  for  its  entire  low-rent  inventory. 

Nature  of  Requirement:  The  total  tenant 
payment  a  public  housing  agency  (PHA) 
must  charge  shall  be  the  hif^hest  of  the 
following,  rounded  to  the  nearest  dollar  30 
percent  of  Monthly  Adjusted  Income;  10 
percent  of  Monthly  Income;  if  the  Family 
receives  Welfore  Assistance  from  a  public 
agency  and  a  part  of  such  payments,  adjusted 
in  accordance  with  the  Family's  actual 
housing  costs,  is  specifically  designated  by 
such  agency  to  meet  the  Family's  housing 
costs,  the  monthly  portion  of  such  payments 


which  is  so  designated;  or  the  minimum  root 
set  by  the  housing  authority. 

Granted  by:  Kevin  Emanuel  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Z>ate  Granted:  hUay  IS,  1996. 

Reason  Waived:  SHA  has  experienced 
turnover  due  to  residents  leaving  when  their 
rents  be^  to  exceed  those  on  the  private 
market.  The  establishment  of  ceiling  rents 
will  enable  SHA  to  keep  worlung  and  rent 
paying  residents. 

41.  Regulatiffli:  24  CFR  913.107(a) 

Project/Activity:  A  request  was  made  by 
the  Woonsocket  Housing  Authority  (WHA)  of 
Woonsocket.  Rhode  Island,  to  permit  the 
establishment  of  ceiling  rents  for  its  entire 
low-rent  inventory. 

Nature  of  Requirement:  The  total  tenant 
f>ayment  a  public  housing  agency  (PHA) 
must  charge  shall  be  the  highest  of  the 
following,  rounded  to  the  nesrest  dollar:  30 
ptercent  of  Monthly  Adjusted  Income:  10 
percent  of  Monthly  Income;  if  the  Family 
receives  Welfare  Assistance  from  a  public 
agency  and  a  part  of  such  payments,  adjusted 
in  accordance  with  the  Family's  actual 
housing  costs,  is  specifically  designated  by 
such  agency  to  meet  the  Family's  housing 
costs,  the  monthly  portion  of  such  payments 
which  is  so  designated;  or  the  minimum  rent 
set  by  the  housing  authority. 

Granted  by:  Kevin  Emanual  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  May  23, 1996. 

Reason  Waived:  The  establishment  of 
ceiling  rents  will  permit  WHA  to  retain 
higher-income  working  fomilies.  The 
inclusion  of  working  families  will  establish 
role  models  in  their  developments.  It  will 
also  serve  as  an  incentive  for  residents  to  find 
employment  without  the  fear  of  dramatic 
rental  increases. 

For  Items  42  through  44.  waivers  granted 
for  24  CFR  part  950,  contact:  Mr.  Dom  Nessi, 
Deputy  Assistant  Secretary  for  Native 
American  Programs,  Department  of  Housing 
and  Urttan  Development,  451  Seventh  Street. 
S.W.,  Room  B-133,  Washington.  D.C.  20410. 
(202)  755-0032. 

42.  Regulation:  24  CFR  950.325 

Project/Activity:  Establishment  of  ceiling 
ren£  for  Absentee  Shawnee  Housing 
Authority,  Caddo  Tribal  Housing  Authority, 
and  Sac  and  Fox  Housing  Authority  of 
Kansas. 

Nature  of  the  Requirement:  Waiver  of  the 
regulation  cited  above  is  required  to  allow 
establishment  of  ceiling  rents  for  their  Low 
Rent  Program, 

Granted  by:  Kevin  Emanual  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted.  July  19. 1996. 

Reason  Waived:  "This  waiver  was  requested 
and  panted  to  allow  the  Housing  Audiorities 
cited  above  to  establish  ceiling  rents  for  their 
low  rent  {Hogram  in  accordance  with  PIH 
Notices  89-21  and  95-68,  which  provide  for 
the  establishment  of  ceiling  rents  in  a  low 
rent  Indian  housing  program  and  the  use  of 
actual  debt  service. 
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43.  RaguUtloB:  24  CFK  950.323 

Proim:t/ Activity:  Eatablif  hmant  of  ceiling 
rents  br  Qiahalia  Tribal  Housing  Authority. 

Nature  of  the  Requirement:  Waivar  of  tha 
regulation  cited  above  is  required  to  allow 
astablishmant  of  ceiling  rests  for  their  Low 
Rent  Program. 

Granted  by:  Kevin  Emanual  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  |uly  19,  1996. 

Reason  Waived:  This  waiver  was  requested 
and  granted  to  allow  the  Chehalis  Tribitl 
Housing  Authority  to  establish  calling  rents 
for  their  low  rent  program  in  accordance  with 
PIH  NoUces  89-21  and  95-68.  which  provide 
for  the  establishment  of  ceiling  rents  in  a  low 
rant  Indian  housing  program  and  the  use  of 
actual  debt  service. 

44.  RagulaUoB:  24  CFK  950.323 

Project/Activity:  Establishment  of  ceiling 
rents  for  Kickapoo  Housing  Authority. 

Nature  of  th»^iequirement:  Waiver  of  tha 
regulation  cited  above  is  required  to  allow 
establishment  of  ceiling  rents  for  their  Low 
Rent  Program. 

Granted  by:  Kevin  Emanual  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  July  19.  1996. 

Reason  Waived:  This  waiver  was  requested 
and  gnnted  to  allow  the  Kickapoo  Housing 
Authority  to  establish  ceiling  rents  for  their 
low  rent  program  in  accordance  with  PIH 
Notices  89-21  and  95-68,  which  provide  for 
the  establishment  of  ceiling  rents  in  a  low 
rent  Indian  bousing  program  and  the  use  of 
actual  debt  service 

For  items  45  through  48.  waivers  granted 
for  24  CFR  parts  961  and  964.  contact:  Gloria 
).  Ck>usar,  Deputy  Assistant  Secretary.  Office 
of  Community  Relations  and  Involvement. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW..  Room 
4126.  Washington.  DC  20410-5000,  (202) 
619-8702. 

45.  Regulation:  24  CFR  Part  961 

Project/Activity:  Kingsport  Housing 
Authority  (KHA).  Kmgsport.  Tennessee. 

Nature  of  Requirement:  24  CFR  part  961 
prohibits  the  use  of  Public  Housing  Drug 
Elimination  Program  (PHDEP)  grant  funds  for 
the  purchase  of  a  vehicle 

Granted  by  Kevin  Emanuel  Marchman. 
Deputy  Assistant  Secretary,  Distressed  and 
Troubled  Housing.  • 

Date  Granted  February  21.  1996. 

Reason  Waived:  The  housing  authority 
stated  it  intends  to  use  a  vehicle  to  support 
a  variety  of  drug  elimination  activities.  The 
authority  has  shown  good  cause  and 
demonstrated  compliance  with  applicable 
regulatory  requirements  and  it  was  found 
there  was  good  cause  to  grant  a  waiver  of  24 
CFR  part  961  to  purchase  a  vehicle. 

40.  Regulation:  24  CFR  Pari  961 

Protect/ Activity:  Housing  Authority  of  the 
City  of  Bainbridge.  Georgia 

Nature  of  Requin-ment  Waiver  of  24  CFR 
part  961  to  extend  the  term  of  the  grant 
through  lune  30,  1996.  and  to  reprogram 
PHDEP  funds 

Granted  by  Michael  B  )an is.  General 
Deputy  Assistant  Secretary 


Date  Granted:  December  1 .  1995. 

Reason  Waived:  To  extend  FHDEP  grant 
•GA06DEP0640192  and  reprogram  PHDEP 
funds.  Tha  authority  has  shown  good  cauae 
and  demonstrated  compliance  with 
applicable  regulatory  rsqulremenu  and  it 
was  found  there  was  good  causa  to  grant  a 
waiver  of  24  CFR  part  961. 

47.  RaguUtkHi:  24  CFR  9ei.lO(bNB) 

Project/ Activity:  Richmond  Redevelopment 
and  Housing  Authority. 

Nature  of  Requirement:  24  CFR 
9ei.lO(bHe)  limiU  drug  prevention, 
intervention  and  treatment  programs  to 
reduce  the  use  of  drugs. 

Granted  by:  Michael  B.  )ani>.  Genaral 
Deputy  Assistant  Secretary. 

Date  Granted:  October  5. 1995. 

Reason  Waived:  To  tacUitata  drug 
prevention,  interventioB  and  treatment 
efforts,  to  include  outreach  to  community 
resources  and  youth  activities,  and  facilitate 
bringing  theae  reaourcas  onto  the  premises, 
or  providing  resident  referrals  to  treatment 
programs  or  transportation  to  out-patient 
tiaatment  programs  away  from  the  premises. 

40.  RaguUtion:  24  CFR  904.215(b) 

Project/Activity:  Public  Housing  Resident 
Management  Program,  Technical  Assistance 
Grant  Neighborhood  Residents  at  Work,  Inc. 
(GAO6RMA00201 93 ). 

Nature  of  Requirement:  Waiver  of  24  CFR 
964.215(b)  to  extend  the  term  of  the  grant 
through  May  31.  1997. 

Granted  by:  Kevin  Emanuel  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  July  1,  1996. 

Reason  Waived:  The  Housing  Authority  of 
Savannah  requested  waiver  of  the  FY  1993 
Public  Housing  Resident  Management 
Program,  Technical  Assistance  Grant  for  the 
Neighborhoods  at  Work.  Inc..  (NWl).  The 
request  is  made  to  permit  NWI  to  expend  the 
remainder  of  its  FY  1993  grant  funds. 

For  items  49  through  59,  waivers  granted 
for  24  CFR  part  966,  982,  and  990,  contact: 
Mary  Ann  Russ,  Deputy  Assistant  Secretary, 
Office  of  Public  and  Assisted  Housing 
Operations,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Room  4226.  Washington,  DC  20410. 
(202)  708-1842  (This  is  not  a  toll-free 
number).  Hearing-  and  speech-impaired 
persons  may  call  HUDs  TTY  toll-free 
number  at  1-800-877-8391. 

49.  Regulation:  24  CFR  960.4(e) 

Project/ Activity:  A  request  was  made  by 
Vivienda  Admlnistracion  De  Vivienda 
Publics,  San  Juan.  PR,  to  assign  eligible 
families  to  dwelling  units  requiring  minor 
repairs. 

Nature  of  Requirement:  A  public  housing 
agency  is  obligated  under  24  CFR  966.4,  to 
maintain  dwelling  units  and  projects  in 
decent,  safe  and  sanitary  condition;  comply 
with  requirements  of  applicable  building 
codes,  housing  codes,  and  Departmental 
rules  materially  affecting  health  and  safety; 
and  make  necessary  repairs  to  dwelling  unita. 
HUD  expects  that  prior  to  assigning  eligible 
families  to  dwellings,  the  public  housing 
agency  would  make  every  effort  to  ensure 
that  units  are  fully  ready  for  occupancy  and 


comply  with  the  aforementioned  lease 
proviakKU. 

Granted  by:  Kevin  Emanuel  Marchman. 
Acting  Assistant  Secretary  fior  Public  and 
Indian  Housing. 

Date  Granted:  April  4. 1996. 

Reason  Waived:  The  Admlnistracion  De 
Vivienda  Publica  has  had  problems  of 
vandalism,  illegal  occupation  of  dwellings, 
and  drug-reiatad  criminal  activity  in  many 
units  that  an  ctirrently  vacant  awaiting 
repairs  prior  to  resident  occupancy.  By 
assigning  bmilies  to  these  dwellings  when 
they  Initially  become  vacant,  these  problems 
can  be  minimized.  Due  to  the  tmique  and 
unusual  circumstances  experienced  by  this 
agency,  the  provisions  of  24  CFR  966.4(e) 
were  waived.  Material  deficiencies  in  uniU 
should  be  corrected  nvithin  a  reasonable 
period  following  occupancy  by  a  family. 

50.  Ragnlation:  24  CFR  0S2.1S3(bMll) 

Project/Activity:  Housing  Authority  of 
Washington  County,  Oregon:  Section  8 
Certificate  Program. 

Nature  of  Requirement:  The  regulations 
provide  that  the  housing  agency  (HA)  must 
inspect  the  unit  at  least  annually  during  the 
assisted  tenancy  to  insure  that  the  unit 
continues  to  meet  the  Section  8  housing 
quality  standards  (HQS). 

Granted  by:  Kevin  E.  Marchman.  Acting 
Assistant  Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  May  30. 1996. 

Reason  Waived:  A  Camily  member  su£Eera 
from  obsessive  compulsive  disorder.  If  HQS 
inspections  are  conducted  by  an  HA 
inspector,  the  &mily  member  could  sufCsr  a 
fatal  panic  attack.  This  waiver  allo%n  the  HA 
to  delegate  to  a  £amily  member  the 
responsibility  to  annually  inspect  the  unit 

51.  Regulation:  24  CFR  •Ol.SOSfb) 

Project/Activity:  The  Massachusetts 
Executive  Office  of  Communities  and 
Development:  Section  8  Certificate  Program. 

Nature  of  Requirement:  The  regulations 
provide  for  a  m«yimiiTn  term  of  120  days 
during  which  a  certificate-  or  voucher-holder 
may  seek  housing  to  be  leased  under  the 
program. 

Granted  by:  Kevin  E.  Marchman,  Acting 
Assistant  Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  April  25,  1996. 

Reason  Waived:  The  certificate-holder 
faced  special  problems  in  locating  a  unit  as 
a  result  of  a  medical  condition.  Tk\a  waiver 
allows  the  family  additional  time  to  find  an 
accessible  unit. 

52.  Regulation:  24  CFR  982.303(b) 

Project/Activity:  Department  of  Housing 
Services  of  Washington  Cotinty.  Oregon; 
Section  8  Certificate  Program. 

Nature  of  Requirement:  The  regulations 
provide  for  a  maximum  term  of  120  days 
during  which  a  certificate-  or  voucher-bolder 
may  seek  housing  to  be  leased  under  the 
program. 

Granted  by:  Kevin  E.  Marchman,  Acting 
Assistant  Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  June  21. 1996. 

Reason  Waived:  The  certificate-holder  was 
disabled  by  a  serious  illnasa  for  tvro  months 


Federal  Register  /  Vol.  61.  No.  219  /  Tuesday.  November  12.  1996  /  Notices 


58117 


which  limited  the  faimily's  ability  to  locate  a 
unit  This  waiver  allows  the  family 
additional  time  to  find  a  imit 

53.  Regulation:  24  CFR  982.303(b) 

Project/Activity:  Department  of  Housing 
Sarvicas  of  Wasl^ngton  County.  Oregon; 
Section  8  Certificate  Program. 

Nature  of  Requirement:  The  regulations 
provide  for  a  maximum  term  of  120  days 
during  which  a  certificate-  or  voucher-holder 
may  seek  housing  to  be  leasod  tmder  the 
program. 

Granted  by:  Kevin  E.  Marchman,  Acting 
Assistant  Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  Jime  21, 1996. 

Reason  Waived:  A  disabled  family  was  able 
to  find  a  suitable  unit,  but  the  reqiiest  for 
lease  approval  could  not  be  submitted  before 
the  mnirimiiin  certificate  term  had  been 
reached.  Because  of  the  difficulty  in  locating 
a  suitable  tmit  due  to  their  disabilities,  this 
waiver  allows  the  family  to  complete  the 
paperwork  on  the  unit. 

54.  RaguUdon:  24  CFR  0S2.303(b) 

Project/Activity:  Boston  Housing 
Authority,  Massachusetts;  Section  8  Rental 
Voucher  Program. 

Nature  of  Requirement:  The  regulations 
provide  for  a  tpwx'mi'm  term  of  120  days 
during  which  a  certificate-  or  voucher-holder 
may  seek  housing  to  be  leased  under  the 
program. 

Granted  by:  Kevin  E.  Marchman,  Acting 
Assistant  Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  June  21,  1996. 

Reason  Waived:  This  family  is  assigned  to 
the  experimental  group  in  the  Moving  to 
Opportunity  Program  and  receives  special 
counseling  to  assist  in  the  housing  search, 
but  has  been  unable  to  find  suitable  housing 
due  to  special  problems.  This  waiver  allows 
the  family  additional  time  to  find  suitable 
housing. 

55.  Regulation:  24  CFR  982.303(b) 

Project/Activity:  Boston  Housing 
Authority,  Massachusetts;  Section  8  Rental 
Voucher  Program. 


Nature  of  Requirement:  The  regulations 
prtmde  for  a  maximum  tann  of  120  days 
during  which  a  certificate-  or  voucher-holder 
may  seek  housing  to  be  leased  wadm  the 
program. 

Granted  by:  Kevin  E.  Marchman,  Acting 
Assistant  Seicretary  for  Public  and  Indian 
Housing. 

Date  (kanted:  June  21, 1996. 

Reason  Waived:  This  family  is  assigned  to 
the  experimental  group  in  the  Moving  to 
Opportimity  Pro-am  and  receives  special 
counseling  to  assist  in  the  housing  search, 
but  has  been  imable  to  find  suitable  housing 
due  to  medical  problems.  This  waiver  allows 
the  family  additional  time  to  find  suitable 
housing. 

50.  Ragulatioii:  24  CFR  982.303(b) 

Project/Activity:  Boston  Housing 
Authority.  Massachusetta;  Section  8  Rental 
Certificate  Program. 

Nature  of  Requirement:  The  regulations 
provide  for  a  maximum  term  of  120  days 
diuing  which  a  certificate-  or  voucher-holder 
may  seek  housing  to  be  leased  under  the 
program. 

Granted  by:  Kevin  E.  Marchman,  Acting 
Assistant  Seicretary  for  Public  and  Indian 
Housing. 

Date  Granted:  June  27, 1996. 

Reason  Waived:  The  certificate-holder 
underwent  surgery  and  required  bed  rest 
during  recovery  which  limited  the  certificate- 
holder's  ability  to  search  for  a  unit  before  the 
certificate  term  expired.  This  waiver  allows 
the  family  additional  time  to  find  suitable 
housing. 

57.  Regulation:  24  CFR  982.303(b) 

Project/Activity:  Boston  Housing 
Authority,  Massachusetts;  Section  8 
Certificate  Program. 

Nature  of  Requirement:  The  regulations 
provide  for  a  maximum  term  of  120  days 
during  which  a  certificate-  or  voucher-holder 
may  seek  housing  to  be  leased  under  the 
program. 

Granted  by:  Kevin  E.  Marchman,  Acting 
Assistant  Seicretary  for  Public  and  Indian 
Housing. 

Date  Granted:  June  27, 1996. 


Aaoaon  Waived:  This  family  is  assigned  to 
tha  axperimantal  group  in  the  Moving  to 
Opportunity  Program  and  receives  special 
counseling  to  assist  in  the  housing  search, 
but  has  bean  unable  to  find  suitable  housing 
dua  to  a  serious  illness.  This  %vaiver  allows 
the  certificate-holder  additional  time  to  find 
suitable  housing. 

58.  Ragnlation:  24  CFR  000.100(bM3)(iT) 

Project/Activity:  Oglesby  Houung 
Authority,  TX.  A  request  was  made  to  use  the 
HA's  actual  occupancy  rate  and  recalculate 
its  operating  subsidy  eligibility. 

Nature  of  Requirement:  The  regulation 
requires  a  Low  Occufmncy  PHA  without  an 
approved  Comprehensive  Occupancy  Plan  to 
use  a  projected  occupancy  percentage  of 
97%. 

Granted  by:  Kevin  Emanuel  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  June  6, 1996. 

Reason  Waived:  The  HA  was  allowed  to 
use  its  actual  occupancy  percentage  of  64% 
for  its  fiscal  year  ending  June  30, 1996, 
because  of  low  operating  reserves. 

59.  Regulation:  24  CFR  990.109(bM3)(iv) 

Project/Activity:  Waynoka  Housing 
Authority,  OK.  A  request  was  made  to  use 
the  HA's  actual  occupancy  rate  and 
recalculate  its  operating  subsidy  eligibility. 

Nature  of  Requirement:  The  regulation 
requires  a  Low  Occupancy  PHA  without  an 
approved  Comprehensive  Occupancy  Plan  to 
use  a  projected  occupancy  percentage  of 
97%. 

Granted  by:  Kevin  Emanuel  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  June  21, 1996. 

Reason  Waived:  The  HA  was  allowed  to 
use  its  actual  occupancy  percentage  of  83% 
for  its  fiscal  year  ending  December  30. 1996, 
because  of  considerable  fluctuation  in  the 
agency's  occupancy  rate. 

[FR  Doc.  96-28841  Filed  11-8-96;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

Changes  to  ttte  Hotel  and  Motel  Fire 
Safety  Act  National  Master  Uat 

AOCMCY:  United  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  that  meet  the 
fire  prevention  and  control  guidelines 
under  the  Hotel  and  Motel  Fire  Safety 
Act. 

EFFECTIVE  DATE:  December  12.  1996. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  840,  Washington,  DC. 
20472.  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  SUPPI^MENTARY  INFORMATION  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch.  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,(301)447-1272. 

SUPPt.EMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990.  15  use.  2201  note,  the 


United  States  Fire  Administration  has 
workad  with  each  State  to  compile  a 
national  master  Ust  of  all  of  the  places 
of  public  accommodation  afiiactiiig 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Ragiater  on  Friday,  Jime  21, 1996,  61  PR 
32036-32256. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  61  FR  32032,  also  cm  June 
21. 1996.  If  the  published  list  is 
unavailable  to  you,  the  State  Fire 
Marshal's  office  can  direct  you  to  the 
appropriate  ofBce> 

The  Hotel  and  Motel  Fire  Safety  Act 
of  1990  National  Master  List  is  now 
accessible  electronically.  The  National 
Master  List  Web  Site  is  located  at:  http:/ 
/  www. usfa/ fema.gov/hotel/ index.htm 

Visitors  to  this  web  site  will  be  able 
to  search,  view,  download  and  print  all 
or  part  of  the  National  Master  List  by 
State,  city,  or  hotel  chain.  The  site  also 
provides  visitors  with  other  information 
related  to  the  Hotel  and  Motel  Fire 
Safety  Act.  Instructions  on  gaining 
access  to  this  information  are  available 
as  the  visitor  enters  the  site. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  Ust,  and  deletions  from 


the  list,  that  are  received  from  the  State 
offices.  Each  update  contains  or  may 
contain  three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list: 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

Dated:  November  S,  1996. 
John  P.  Carey, 

General  Counsel. 

The  update  to  the  national  master  Ust 
for  the  month  of  October  1996  follows: 
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Index — property  name 

PO  Box/Rt  No  and  street  ad- 
dress 

City 

State/Zip 

Ptxx>e 

Additions 

California : 

CAl476—A4ontecito-Sequoia  Lodge  

858  8000  General's  Highway  ... 

600  Esplanada  Dr 

2411  Price  St 

Kings  Canyon 

CA  93633 
CA  93030 
CA  93449 
CA  92108 
CA  94102 

DC  20037 
DC  20011 
DC  20037 
DC  20037 

MN  56353 

MS  39525 
MS  39576 

OK  73108 

PA  15275 

VA  22314 
VA  22203 

(209)565-3388 
(805)485-9666 
(805)773-2411 
(619)  297-2271 
(415)  788-6400 

(202)333-8060 
(202)  737-1200 
(202)  965-2700 
(202)  337-7600 

(320)  983-2660 

(888)  707-1300 
(601)467-9261 

(405)  943-4400 

(412)  695-0002 

(703)664-5900 
(703)528-6000 

CA1475— Oxnard  Hilton  Inn  

Oxnard 

Pismo  Beach 

CA1 4 78— Whaler's  Inn  

CA  14 79— Mission  VaHey  TravekxJge  

1201  Hotel  Circle  So  

450  Post  St 

San  Diego  

San  Francisco 

CA  1477— Kensington  Park  Hotel  

Dictnct  o(  Coluntxa: 

DC0067— Dotit)tetree  Guest  Suites  

2500  Pennsylvania  Ave.  NW  ... 

1155  14th  SL  NW 

2601  Virginia  Ave.  NW  

924  25th  St  

215  10th  Ave  SE  

Washington  

Washington  

Washington  

Washington  

Milaca 

Diamondhead 

Wavetand  

Oklahoma  Citv 

DC0056— Holiday  Inn  Franklin  Square  

DC0056— Howard  Johnson  Premier  Hotel  ... 

DC0064— River  Inn  

Minnesota: 

MN0303— Rodeway  Inn  Milaca  

Mississippi: 

MS01 11— Diamondhead  Resort  

103  Live  Oak  Drive  

404  Hwy  90  

4240  1-40  W.  Service  Road 

One  Wyndham  Cir 

1900  Diagonal  Road  

950  North  Stattord  St  

MS0112— Holiday  Inn— Waveland  

Oklahoma: 

OK01 18— Comfort  Inn  &  Suites 

Pennsylvania 

PA0441— Wyndham    Garden    Hotel— Pitts- 
burgh Airport. 
Virginia: 

VA0655— Embassy  Surtes— Alexandria  

VA0656— Aflington  Hilton  Hotel 

Ptttaburgh 

Alexandria  

Artinglon  
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Index — property  name 


PO  Box/Rt  No  and  street  ad- 
dress 


City 


State/Zip 


VA0658— Skyline  Resort  MloW  

VA0657— Rodeway  Inn  Petersburg 

West  Virginia: 

WV0237— Coffmarfs  MoM 

WV0236— Hampton  Inn 

WV0234— Cotonial  Inn 

WV0233— Travelers  Motel 

WV0236— Best  Western 

WV0238— Four  Seasons  Lodge 

WV0239— Mountain  State  Motel  

WV0240-Sleep  Inn  

CorractkNts^Changes 

Califomia: 

CA01 77— Orange  County  Airport  Hilton 

CA0967— HoUday  Inn  Northeast 

District  of  Columbia: 

DC0005— Holiday  Inn  on  the  Hill 

Minnesota: 

MN0292— Hampton  Inn  Efigan 

Pennsylvania: 

PA0327— Radisson  Hotel  Phitadelphia.  NE 
West  Virginia: 

WV0219— Sleep  Inn  

WV0076— Econo  Lodge  

WV01 27— Super  8  Motel  

WV0158— SummersvUle  Motor  Inn 

WV01 46— Comfort  Inn 

DaletkMis 

Minnesota: 

MN0297— Btoomington  FairfiekJ  Inn 

MN0287— Hampton  Inn  Eagan 


622  S  Royal  Ave  

2151  Jamestown  Drive 


Front  Royal 
Petersburg  . 


Rt  82  E 

1515  Johnson  Ave 

4644  RL  60  E.  ...„ 

4530  RL  60  E 

Putnam  Village  Dr 

Rts.  39/55  Mariinton  Rd. 

Rt  41  

801  Industrial  Dr 


18800  ItAacArthur  Blvd. 
5321  Date  Ave 


Birch  River .... 

Bridgeport 

umngion  .... 
Huntinglon  .... 

Hurricarw 

Richwood 

SummersviUe 
SummersviUe 


Inhne 

Sacramento 


415  New  Jersey  Ave.  NW 

3000  Eagandale  Place 

2400  OM  Uncoln  Hwy 


Washif^gton 

Eeigan 

Trevose  


115Tolley  Dr 

Rt  339  E 

Rt  219  &  250 

OW  Rt  19  

903  Industrial  Dr.  N. 


2401  E.  80th  St  

3000  Eagandale  Place 


Clarksburg  .... 

EHdns  

Elkins 

MT.Nebo  

SummersviUe 


BkxKnington 
Egan 


VA  22630 
VA  23803 

WV  26610 
WV  26330 
WV  25705 
WV  25705 
WV  25621 
WV  26261 
WV  26651 
WV  26651 


CA  92612 
CA  95841 

DC  20001 

MN  55121 

PA  190536894 

WV  26301 
WV  26241 
WV  26421 
WV  26679 
WV  26651 


MN  55420 
MN  55121 


(540)  63S-6364 
(804)  732-1646 

(304)  649-2297 
(304)842-9300 
(304)736-3466 
(304)736-9039 
(304)  755-8341 
(304)846-4605 
(304)  872-2702 
(304)  872-4500 


(714)833-9999 
(916)338-5800 

(202)638-1616 

(612)  688-3343 

(215)  638-8300 

(304)842-1919 
(304)  636-631 1 
(304)636-6500 
(304)  872-5151 
(304)  872-6500 


(612)  858-8780 
(612)  688-3343 


(FR  Doc.  96-28903  Filed  11-8-96;  8:45  am] 
BHJJNO  COM  tnt-OS-U 
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November  12,  1996 


Part  V 


The  President 


Executive  Order  13024— Amending 
Executive  Order  12015,  Reiating  to 
Competitive  Appointments  of  Students 
Who  Have  Completed  Approved  Career- 
Reiated  Woric  Study  Programs 


Fedaral  Hagister 
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Title  3— 

The  President 


58125 


Presidential  Documents 


Executive  Order  13024  of  November  7,  1996 

Amending  Executive  Order  12015,  Relating  to  Competitive 
Appointments  of  Students  Who  Have  Completed  Approved 
Career-Related  Work  Study  Programs 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  3301  and  3302 
of  title  5,  United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Executive  Order  12015  of  October  26,  1977,  is  amended  as  follows: 

(a)  in  section  2  by  striking  "career  or  career-conditional"  both  times  it 
appears  and  inserting  in  lieu  thereof  "term,  career,  or  career-conditional"; 

(b)  by  redesignating  section  4  as  section  5;  and 

(c)  by  inserting  after  section  3  the  following  new  section: 

"Sec.  4.  Students  converted  to  term  appointment  under  section  2  may  subse- 
quently be  converted  noncompetitively  to  a  career  or  career-conditional  ap- 
pointment before  the  term  appointment  expires." 


OO^AJ^^UPuoA  <ritolidk^^ 


[FR  Doc.  96-29109 
Filed  11-8-96;  8:45  am] 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
November  7,  1996. 


Tuesday 
November  12,  1996 


Part  VI 


The  President 


Proclamation  6951— To  Extend 
Nondiscriminatory  Treatment  (Most- 
Favored-Nation  Treatment)  to  the 
Products  of  Romania 


58129 
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Tide  3— 

Proclamation  6951  of  November  7,  1996 

The  President 

To  Extend  Nondiscriminatory  Treatment  (Most-Favored- 
Nation  Treatment)  to  the  Products  of  Romania 

- 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Pursuant  to  section  2  of  Public  Law  104-171,  and  having  due  regard  for 
the  findings  of  the  Congress  in  section  1  of  said  Law,  I  hereby  determine 
that  Title  IV  of  the  Trade  Act  of  1974  (19  U.S.C.  2431-2441),  should  no 
longer  apply  to  Romania. 

NOW.  THEREFORE,  1,  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 

2  of  Public  Law  104-171,  do  proclaim  that: 

(1)  Nondiscriminatory  treatment  (most-favored-nation  treatment)  shall  be 
extended  to  the  products  of  Romania,  which  will  no  longer  be  stibject 
to  Title  IV  of  the  Trade  Act  of  1 974 . 

(2)  Any  provisions  of  previous  proclamations  and  Executive  orders  incon- 
sistent with  the  provisions  of  this  proclamation  are  hereby  superseded  to 
the  extent  of  such  inconsistency. 

(3)  The  extension  of  nondiscriminatory  treatment  to  the  products  of  Roma- 
nia shall  be  effective  as  of  the  date  of  publication  of  this  proclamation 
in  the  Federal  Register. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


(FR  Doc.  96-29148 
Filed  11-8-96;  11.-08  am) 
Billing  code  3195-01-P 
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REMNDERS 

The  Hems  in  this  list  were 
edHoriaNy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  Ist  has  no  legal 
signilicarKM. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Horses  affected  with  or 
exposed  to  contagious 
equine  metritis  (CEM); 
published  9-10-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quaNty  implementation 
plans;  approval  and 
promulgation;  various 
States: 

LxHjisiana;  put}lished  9-13-96 
New  Mexico;  put)lished  9- 
13-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Washington  et  a!.;  published 

10-15-96 
Television  stations;  table  of 
assignments: 
New  York  et  al.;  publtshed 

10-15-96 
Oklahoma;  put)llshed  10-17- 

96 
Tennessee;  published  10-9- 

96 
Wisconsin;  published  10-9- 

96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practne  and  procedure: 
Civil  monetary  penalties; 
adjustment  by  rate  of 
infiatk>n  using  formula 
prescribed  by  1996  Debt 
Collection  Improvement 
Act;  published  11-12-96 

FEDERAL  RESERVE 
SYSTEM 

Securities  credit  transactions; 
Die  margin  stocks  list 
(Regulatrons  G,  T.  U,  and 
X),  and  foreign  margin 
stocks  list;  published  10-28- 
96 

INTERIOR  DEPARTMENT 
Fish  and  Wlldltfe  Service 
Endangered  and  threatened 
species: 


Achyranthes  mutica.  etc.; 

published  10-10-96 
Aisinidendron  lychnoides 
(nineteen  plants  from 
Kauai.  HI);  published  10- 
10-96 
Chamaesyce  hertistii 
(twenty-five  plants  from 
Oahu.  HI);  published  10- 
10-96 
Clemmntia  drepanomorpha, 
etc.  (thirteen  plants  from 
HI);  pubNshed  10-10-96 
Cyanea  dunbarii,  etc.  (three 
plants  from  Mokjkai,  HI); 
published  10-10-96 
Delissea  undulate;  put)lished 
10-10-96 
NUCLEAR  REGULATORY 
COMMISSION 
Civil  monetary  penalties; 
inflatkxi  adjustment; 
published  10-11-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Bellingham  Bay.  WA;  safety 
zone;  published  9-11-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnistratfon 
Airworthiness  directives: 
AlliedSignal  Inc.;  put]lished 

9-11-96 
LITEF  GmbH;  published  10- 
28-96 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 
Deposit  procedures; 
published  11-12-96 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation, 
Advisory  Council 

Historic  and  cultural  properties 
protectkm;  comments  due 
by  11-12-96;  published  9- 
13-96 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Perishable  Agricultural 
Commodities  Act 
Retailers  arxj  grocery 
wholesalers;  phase-out  of 
license  fee  payments, 
etc.;  comnDents  due  by 
11-12-96;  published  9-10- 
96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Interstate  traruportatk>n  of 
animals  and  animal  products 
(quarantine): 


BruoeNoeiB  in  caOle,  bison, 
and  swine 
Rapid  automated 

presumptive  test; 

comments  due  by  11- 

12-96;  published  9-13- 

96 

Plant-related  quarantine, 
domestic: 
Fire  ant,  imported; 
comments  due  by  11-14- 
96;  published  10-15-96 

AGRICULTURE 
DEPARTMENT 
Fedarsl  Crop  Inauiance 
Corporation 

Crop  insurance  regulations: 
Cranberry  crop;  comments 

due  by  11-12-96; 

published  9-13-06 
Forage  production  crop; 

comments  due  by  11-12- 

96;  published  9-13-96 

AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 

Food  stamp  program: 
Quality  control  system; 
technical  amerxlments; 
comments  due  t>y  11-12- 
96;  published  9-10-96 

ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

National  Security  Information; 
comments  due  t>y  11-15-96; 
published  10-10-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatkxi  and 
management: 
Bering  Sea  and  Aleutian 

Islands  and  Gulf  of 

Alaska  groundfish; 

comments  due  by  11-12- 

96;  published  9-27-96  - 
Bering  Sea  arxl  Aleutian 

Islands  grourtdfish; 

comments  due  t>y  11-12- 

96;  published  9-19-96 
Puerto  Rco  and  U.S.  Virgin 

Islarxls  queen  conch; 

comments  due  t>y  11-12- 

96;  published  9-27-96 

DEFENSE  DEPARTMENT 

Federal  Acquisitk>n  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  11-12- 
96;  published  9-12-96 

Contractors  and  offerors; 
certificatkKi  requirements 
removed;  comments  due 
by  11-12-96;  published  9- 
12-96 

PerformarKe-t)ased 
payments;  oomments  due 
by  11-12-96;  published  9- 
10-96 


SimpMed  aoquiaitton 
prooedurae;  oommenit 
due  by  11-12-86; 
published  9-13-06 
EDUCATION  DEPARTMENT 
Federal  regulatory  review: 
Vocational  wid  aduK 
education  programs; 
comments  due  by  11-15- 
96;  published  10-16-96 
ENERGY  DEPARTMENT 
Property  management: 
Federal  regulatory  review; 
comments  due  by  11-12- 
96;  pubished  9-11-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Fuel  and  fuel  addttives- 
Guam;  anti-dumping  and 
detergent  additizatran 
requiremenls  for 
conventional  gasoline: 
exemption  petitxyi; 
comments  due  t>y  11- 
15-96;  published  10-16- 
96 
Guam;  anti-dumping  and 
detergent  addilizatnn 
requirements  for 
conventkxial  gasoline; 
exemptkxt  petitran; 
comments  due  by  11- 
15-96;  published  10-16- 
96 
Air  quality  impiementatkxi 
plans;  approval  and 
promulgatkxi;  various 
States: 

Alaska;  convnents  due  by 
11-12-96;  published  10- 
10-96 
District  of  Columtsia; 
comments  due  t>y  11-12- 
96;  published  10-10-96 
Maine;  comments  due  by 
11-14-96;  published  10- 
15-96 
New  Jersey;  comments  due 
by  11-14-96;  published 
10-15-96 
Pennsylvania;  comments 
due  by  11-12-96; 
published  10-10-96 
Tennessee;  comments  due 
by  11-14-96;  published 
10-15-96 
Utah;  comments  due  by  11- 
12-96;  published  10-10-96 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgatkxi;  various 
States;  air  quality  planning 
purposes;  designatkxi  of 
areas: 

Louisiana  et  al.;  comments 
due  by  11-14-96; 
published  10-15-96 
Hazardous  waste: 
Identification  and  lisbng- 
Excluskxis;  comments  due 
by  11-14-96;  published 
10-2-96 
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Pesticide  programs: 
Risk/benefH  inionnation: 
reportinQ  requirements; 
comments  due  by  1 1-12- 
96:  putiUshed  10-25-96 

FARM  CREOfT 
ADMmiSTRATION 

Farm  credK  system: 
Disctosure  to  sharehotders 
arxl  inveetors  In 
systemwide  arvJ 
consolidated  tianit  debt 
otjiigalions;  quarterly 
report;  comments  due  by 
11-12-96;  published  10- 
11-96 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 
Interstate  operator  services 
calls  from  payphones, 
other  away-from-home 
aggregator  locations,  and 
collect  caNs  from  prison 
inmates;  charges; 
comments  due  t>y  11-13- 
96;  published  10-23-96 

Radio  stations;  table  o( 
assignments: 
Florida;  comments  due  by 

11-12-96;  published  9-30- 

96 
lllirxMS  et  al.;  comments  due 

by  11-12-96:  published  9- 

30-96 
South  Carolina:  comments 

due  by  11-12-96; 

published  9-30-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Assessments: 
Savings  Association 
Insurance  Fund- 
Base  assessment, 
adjusted  assessment 
and  special  interim  rate 
schedules;  comments 
due  by  11-15-96; 
published  10-16-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Corrtracting  by  negotiation: 

Ptiase  I  rewrite; 

comments  due  by  11-12- 

96;  published  9-12-96 
Contractors  and  offerors: 

certification  requirements 

removed:  comments  due 

by  11-12-96:  published  9- 

12-96 
Performance-based 

payments;  comfrwnts  due 

by  11-12-96:  published  9- 

10-96 
Simplified  acquisition 

procedures:  comments 

due  by  11-12-96; 

published  9-13-96 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adinlnlaliattoii 

Food  for  human  consumption: 
Food  lAbellng- 
Free  glutamate  content  of 
foods;  label  information 
requirements;  comments 
due  by  11-12-96; 
published  9-12-96 

MTERtOR  DEPARTMENT 
Land  Martagenwnt  Butmmj 

Disposition:  sales: 
Special  areas:  State 
inigaUon  dtotricts; 
comments  due  by  11-12- 
96;  published  9-13-96 
Forest  managemertt 
Noraale  dtoposals- 
Timber  use  t)y  settlers 
and  homesteaders  on 
pendbig  claims  and  free 
use  of  timlMr  upon  oil 
aixj  gas  leases;  Federal 
regulatory  review; 
comments  due  by  11- 
12-96:  published  9-13- 
96 
Indian  allotments: 
Federal  regulatory  review; 
comments  due  by  11-15- 
96;  published  10-16-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  ttveatened 
species: 

Cactus  femjgirxxjs  pygmy- 
owl;  comments  due  by 
11-12-96;  published  10- 
10-96 
Northern  coppertielty  water 
snake:  comments  due  by 
11-15-96;  published  9-17- 
96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Indian  lands  program: 
AtMUKloned  mine  land 
reclamation  plan- 
Hopi  Tribe:  comments  due 
by  11-15-96;  published 
10-16-96 
Permanent  program  and 
abarxJoned  mine  larxj 
reclamation  plan 
suixnissions: 

Kentudty:  comments  due  t>y 
11-12-96;  published  10- 
25-96 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 

Agreements  promising  non- 
deportation  or  other 
immigration  benefits; 
comments  due  by  11-12- 
96;  published  9-13-96 


Chidrwi  bom  outside  UnNed 
Stalaa;  cNlzenship 

comments  due  by  11-12- 
96:  publihed  9-10^ 

LABOR  DEPARTMENT 
Oocupedonal  SaMy  and 


Safely  and  heaNh  standards: 
Exit  routes  (mearts  of 
egress);  commerMs  due 
by  11-12-96:  pubiishad9- 
10-96 
State  plans;  development, 
enforcement,  etc.: 
CaMfomia;  comments  due  by 
11-12-96;  pubished  9-13- 
96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Contracting  t)y  negotiation; 

Ptiase  I  rewrite: 

comments  due  by  11-12- 

96:  pubiiahed  9-12-96 
Contractors  and  offerors: 

certification  requirements 

removed;  comments  due 

by  11-12-96;  published  9- 

12-96 
PerformarK»-t>ased 

payments;  comments  due 

by  11-12-96:  published  9- 

10-96 
Simplified  acquisition 

procedures;  comments 

due  by  11-12-96; 

published  9-13-96 

PANAMA  CANAL 
COMMISSION 

Shipping  and  navigation: 
Canal  tolls  rates  arxJ  vessel 
management  rules- 
Toll  rates  increase  arxJ 
orv-dedc  container 
capacity  measurement: 
comments  due  by  11- 
15-96:  published  10-16- 
96 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Address  correction 
information;  commerrts 
due  by  1l'-12-96; 
published  10-10-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Quote  Rule;  continuous  two- 
sided  quotations  from 
over-ttie-counter  maricet 
matters  and  exchange 
specialists;  comments  due 
by  11-12-96:  published  9- 
12-96 

TRANSPORTATION 

DEPARTMENT 

Coaat  Guard 

Ports  and  waterways  safety: 


Charieslon  Haitxy  and 
Cooper  River,  SC;  safety 
zone;  comments  due  by 
11-12-86;  published  9-11- 
96 
Regattas  and  marine  parades: 
Holiday  Boat  Parade  of  the 
Paim  Beaches;  comments 
due  by  11-12-96; 
pubished  10-11-96 
Key  Weet  Super  Boat  Race; 
oommanlB  due  by  11-12- 
96:  published  10-11-96 
TRANSPORTATION 
DEPARTMENT 
Economic  regulations: 
Passenger  manifest 
information;  comments 
due  by  11-12-96; 
pubished  9-10-96 
TRANSPORTATION 
DEPARTMENT 
Fedaral  Avtotlon 
AdmlniaUatlon 
Air  traffic  operating  and  flight 
rules,  etc: 

Grand  Canyon  National 
Parit.  CO;  special  flight 
rules  in  vicinity  (SFAR 
No.  50-2)- 
FBght  free  zones  and 
reporting  requirements 
for  commercial 
sightseeing  companies; 
comments  due  t>y  11- 
14-96:  pubished  10-21- 
96 
Aircraft  products  and  parts; 
certification  procedures: 
Replacement  arKi 
modification  parts; 
standard  parts 
interpretation;  comments 
due  by  11-12-96; 
published  9-10-96 
Ainworthiness  directives: 
AlKson:  comments  due  by 
11-12-96;  published  9-11- 
96 
Beech;  comments  due  by 
11-15-96;  published  10- 
25-96 
Boeing;  comments  due  t>y 
11-12-96;  published  10-3- 
96 
Fokker;  comments  due  t)y 
11-12-96;  published  10-1- 
96 
Miller  Aircraft  Corp.; 
comments  due  by  11-12- 
96:  published  9-13-96 
Jetstream;  comments  due 
by  11-15-96;  published  9- 
16-96 
Saab;  comments  due  by  1 1- 
15-96;  pubished  9-16-96 
Class  E  airspace;  comments 
due  by  11-13-96;  published 
10-16-96 
TRANSPORTATION 
DEPARTMENT 
MafllkiM  Adminlaifatlon 
Subsidized  vessels  and 
operators: 


Maritime  security  program; 
ftf*ff^?*9**"f"*,  convnenis 
due  by  11-15-96; 
pubished  10-16-96 

TRANSPORTATION 
DEPARTMENT 

Saint  Lawianoa  Saaafay 
DawaMpmant  CofpofvUon 

Seaway  regulations  and  rules: 
Great  Lakes  Pilotage 
Regulations;  latea 
increase;  comments  due 
by  11-12-96;  pubished  9- 
25-96 

TREASURY  DEPARTMENT 

Customs  relatiorw  wKh 

Canada  and  Mexico: 

Port  Passenger  Acceleration 
Service  System 
(PORTPASS):  lamMxNder 
inspection  programs; 
comments  due  by  11-12- 
96;  pubished  9-12-96 
Information  avaUablity: 

Export  manifest  data; 
confidential  taaatment  of 
shippers'  name  and 
address  information  on 
Automated  Export  System 
(AES);  comments  due  by 
11-12-96;  pubished  9-12- 
96 
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CFR  CHECKLIST 


TTiis  checklist,  prepared  by  the  Oflce  o(  ttw  Federal  Register.  Is 
put)iished  weekty.  It  is  arranged  in  the  order  of  CFR  WIes,  sloci( 
numbers,  prteee,  and  revision  i 


An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  tor  sale  at  the  Govemment  Printing 

OfHoe. 

A  checklst  o(  cuneni  CFR  vokjmse  oornprising  a  complete  CFR  set, 

also  tfipMn  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affedsd),  wtiich  is  revised  monthly. 

The  snnual  rats  for  subscription  to  al  revised  vokjmes  is  $883.00 

domestic.  $220.75  addWonal  tor  foreign  maNing. 

MaH  ordsrs  to  Itw  Superintendent  of  Documents.  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7964.  Al  ordsrs  must  be 

aooompanled  by  remittance  (check,  money  order.  QPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  tslspfioned 

to  the  QPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1S00 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2280. 

TMs  Stock  Numtar  Prtoe 

1,  2  (2  Resenwd) (869-O28-00001-I) $4.25 

3  (1995  CorTV)iotion 


and  Polls  100  and 
101)  .- 


(869-028-00002^ 22.00 

(869-028-00003-7) ... 


8  Pane: 

1-699  (869-028^)0004^) 

70(^1199 k (869-028-00005-3) 

120(Knd,6(6 
Reserved) (86^-028-00006-1) 


0-26  (869-028-00007-0)  ... 

27-45  (869-028-00008-8)  ... 

46-61  (869-028-00009-*) ... 

52  „ (869-028-0001&4)) ... 

53-209 (869-028-00011-8) ... 

210-299 „ (869-028-00012-6)  ... 

300-399 (869-028-00013^)  ... 

400-699 (869-028-00014-2) ... 

700-899 (869-028-00015-1)  ... 

900-999 (869-028-0001^-9) ... 

1080-1199  (869-028-00017-7)  ... 

1200-1499  (869-C28-00018-5)  ... 

1500-1899  (86^)28-00019-3) ... 

1900-1939  (869-028-00020-7) ... 

1940-1949  (869-028-00021-5) .... 

1950-1999  (869-028-00022-3) ... 

2000-Cnd (869-028-00023-1) ... 

8  (869-O28KJ0024K)) ... 

9Pail8: 

1-199  (869-028-00025-8)  ... 

200-£nd  ^ (869^)28-00026-6) 25.00 


10 

0-40  (869-<)2W)0027-4) 

51-199 (869-028-00028-2) 

200-399 (869-028-00029-1) 

400-499 (869-028^)0030-4) 

500-£nd  (869-028-00031-2) 

11  (869-028-00032-1) 

12  Parte: 

1-199  (869-028-00033-9) 

200-219 (869-O28-00034-7) 

220-299 (869-028-00035-5) 

300^*99 (869-028-00036-3) 

500-599 (869-028-00037-1) 

600-End  (869-028-00038-0) 

13  (869-028-00039-8) 

14  Parts: 

1-59  (869-028-00040- 1) 


Feb.  1,  1996 


22.00 

'Jan.  1. 

1996 

5.50 

Jan.  1. 

1996 

26.00 

Jan.  1, 

1996 

TOJOO 

Jan.1. 

1996 

25  A) 

Jan.  1, 

1996 

22J0O 

Jan.  1, 

1996 

11.00 

Jan.  1. 

1996 

13.00 

Jan.  1, 

1996 

5.00 

Jan.  1, 

1996 

17.00 

Jon.  1. 

1996 

35.00 

Jan.  1, 

1996 

17.00 

Jan.  1, 

1996 

22.00 

Jan.  1. 

1996 

25.00 

Jan.  1. 

1996 

30.00 

Jan.  1, 

1996 

35.00 

Jan.  1. 

1996 

29.00 

Jan.  1. 

1996 

41.00 

Jan.  1, 

1996 

16.00 

Jon.  1. 

1996 

31.00 

Jon.  1, 

1996 

39.00 

Jan.  1, 

1996 

15.00 

Jan.  1, 

1996 

23.00 

Jan.  1, 

1996 

30.00 

Jon.  1. 

1996 

25.00 

Jan.  1, 

1996 

30jOO 

Jan.  1, 

1996 

2100 

Jan.  1, 

1996 

5.00 

Jan.  1. 

1996 

21.00 

Jon.  1. 

1996 

34.00 

Jan.  1, 

1996 

15.00 

Jan.], 

1996 

12.00 

Jan.  1, 

1996 

17.00 

Jan.  1, 

1996 

29.00 

Jan.  1. 

1996 

21.00 

Jon.  1. 

1996 

20.00 

Jon.  1, 

1996 

31.00 

Jon.  1, 

1996 

18.00 

Mar.  1, 

1996 

34  A) 

Jan.  1. 

1996 

TMs 

60-139 (869^)28-00041-0) 3a00 

140-199 (869-028-00042-8) 13.00 

200-1 199 „..  (8d9-02»-00043-6) 23  JO 

1200-End (869-028^)0044-4) 16J)0 


\6J0O 
\iJOD 


181 

0-299  (86^-028-00045-2) 

300-799  ..._ (869-028-00046-1) 

800-End  (86W)28-0flO47-9) 

16  Parts: 

0-149  (869-028-00048-7)  „....       6  JO 

150-999  ...„ „ (869-028-00049^) 19.00 

lOOO^nd (869-028^)0050-9) 2&00 


1-149  (86^4)28-00055-0) 

150-279 (869-028-00066-8) 

280-399 (869-028-00057-6) 

400-€nd  (869-028-00058-4) 

19  Parte: 

1-140  (869-028-0005^2) 

141-199 (869-028-00060-6) 

200-€nd  (869^028-00061-4) 


201 

1-399  (869^428-00062-2) 

400-499 (869-C28-00063-1) 

500-{nd (869-028-00064-9) 


171 

1-199  (869-028-00052-6) 2]J0D 

200-239 (869-028-00053-3) 2Si)0 

240-End  (869-028-00054-1) 3\J0O 

18  Parte: 

MJOO 
12.00 
13.00 
11.00 

26.00 
23.00 
12.00 

20.00 
3SJ0O 
32.00 

\6J0O 
22J0O 
29O0 

7.00 
50.00 
28.00 

8.50 
30O0 
14.00 

36.00 
24.00 

21.00 

30.x 
14.00 
13.00 
14.00 
13.00 
2100 
14.00 

32.00 


21 

1-99  (869-O28-00066-7) 

100-169 (869-028-00066-5) 

170-199 (869-028-00067-3) 

200-299 (869^)284)0068-1) 

300-499 (869-028-00069-0) 

500-599 (869-028-00070-3) 

600-799 (869-028-00071-1) 

800-1299 (869-028-00072-0) 

1300-£nd „..  (869-028-00073-8) 

22  Parts: 

1-299  (869-028-00074-6) 

300-End  (869-028-00075-4) 

23  (869-028-00076-2) 

24  Parts: 

0-199  (86WI28-00077-1) 

200-219  ...„ (869-O28-00078-9) 

220-499 (8694)28-00079-7) 

500-699 (869-02W)0080-1) 

700-899 (86W)28-00081-9) 

900-1699 (869-028-00082-7) 

1700-€nd (869^)28-00083-5) 

(869-028-00084-3) 


25 

26 

§§1.0-1-1.60  (869-028-00085-1) 21 OO 

§§  1.61-1.169 (869-O28-00086-0) 34.00 

§§  1.170-1300 (869-O28-00087-8) 24.00 

§§1.301-1^400 (869^)28-00088-6) 17.00 

§§  1^401-1440 (869^)28-00089-4) 31  OO 

§§1441-1.500 (869-028-00090-8)  22.00 

§§  1.501-1  A40 (86W)28-00091-6) 21.00 

§§  1.641-1.850 (869-028-0009M) ..._.     25.00 

§§  1.851-1.907 (869-028-00093-2) 26.00 

§§  1.908-1.1000 (869-028-00094-1) 26.00 

§§  1.1001-1.1400  (869-028-00095-9) 26O0 

35.00 
28O0 
20O0 
13.00 
14.00 
25.00 


§§  1.1401-End  - (869-028-00096-7) 

2-29 (869-028-00097-6) 

30-39  (869-028-00098-3) 

40-49 (869-028-00099-1) 

50-299 (869-028-00100-9) 

300-499 (869-028-00101-7) 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.1 
Jan.1 
Jan.1 

Jaal 
Joa  1 

Jan.1 

Apr.l 
Apr.  1 
Apr.l 

Apr.l 
Apr.l 
Apr.l 
Apr.l 

Apr.l 
Apr.l 
Apr.l 

Apr.l 
Apr.l 
Apr.l 

Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 


Apr.l 
Apr.  1 

Apr.l 

May  1 
May  1 
May  1 
May  1 
May  1 
May  1 
Moy  1 

May  1 


Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 


996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 

996 
996 
996 

996 
996 
996 

996 
996 
996 
996 
996 
996 
996 
996 
996 

996 
996 

996 

996 
996 
996 
996 
996 
996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 


500-699 (869-028-00102-6) 6O0 

60(Knd  (8694)28-00103-3) 8.00 

27  Parts: 

44.00 
13.00 

35O0 
30O0 

26O0 
12.00 
48.00 
20O0 


1-199  (8694)28-00104-1) 

20(Knd (869-028-00105-0) 

28  Parts: 

1-42  (8694)28-00106-8) 

43-and (8694)284)0107-6) 

29  Parts: 

0-99 (869-028-00108-4) 

100-499 (869-0284)0109-2) 

500-899 (66H)28-00110-6) 

900-1899 (869-028-00111-4) 

1900-1910  (§§  1909  to 

1910.999) (869-028-00112-2) 

"1910  (§§  1910.1000  to 

and) (869-028-00113-1) , 

1911-1925  (869-028-00114-9) , 

1926 (8694)28-00115-7)  , 

1927-€nd  ...„ (869-026-00118-9) , 

30  Parte: 

1-199  (869-028-00117-3) . 

200-699 (8694)28-00118-1) . 

700-End  (869-028-00119-0). 

31  Parts: 

0-199  (869-028-0012O-3) . 

200^nd  _..  (869-028-00121-1) . 


27O0 
I9O0 
30.00 
36.00 

33O0 
26.00 
38.00 

20.00 
33.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol  II 19.00 

1-39,  Vol.  M 1800 


1-190  (869-028-00122-0) 

191-399 (869-028-001 23-8) 

400-629 (869-028-00124-6) 

63(K699 (869-028-00125-4) 

700-799 (869-028-O0126-2) 

80O-€nd  (869-028-00127-1) 

33  Parts: 

•1-124 (869-028-O0128-9) 

125-199 (8694)26-00131-6) 

200-End  (869-028-00130-1) 

34  Parts: 

1-299  (869-0284)0131-9) 

300-399 (869-028-00132-7) 

400-€nd  (869-026-00135-9)  . 

35  (869-028-00134-3)  , 

36  Parte 

1-199  (8694)28-00135-1)  . 

200*Kl  (869-0284)0136-0). 

37 (869-0284)0137-8)  . 

38  Parts: 

0-17  (8694)26-00140-5)  . 

18-€nd (869-0284)0139-4) . 

39 (8694)28-00140-8)  . 

40  Parte: 

1-51  (869-028-00141-6) . 

52  (8694)28-00142-4)  . 

53^  (8694)28-00143-2) . 

60  (8694)264)0146-4)  . 

61-71  (869-028-00145-9)  . 

•72-80 (869-028-00146-7) . 

81-85  (86W)28-00147-5)  . 

86  (869^)26-00149-9)  . 

87-135 (869-028-00149-1) . 

136-149 (869-028-0015O-6) . 

150-189 (869-0264)0151-1) . 

190-259 (869-028-00152-1) . 

26&-299 (869-026-00153-7) . 

30O-399 (869-028-00154-8) . 


42.00 
50.00 
34O0 
14.00 
28.00 
28.00 

26.00 
27.00 
32.00 

27.00 
27.00 
37.00 

15.00 

20.00 
48.00 


30.00 
38.00 

23.00 


50O0 
51.00 
14.00 
36O0 
47.00 
34.00 
31.00 
40O0 
35.00 
35.00 
25O0 
22.00 
40O0 
28O0 


'Apr. 
Apr. 

Apt. 
Apr. 

-My 
•My 

July 
July 
July 
July 


43.00       July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

ijuiy 
*J«iy 

»July 
July 
July 
July 

*July 
July 
July 

Ji^ 
July 
July 

July 
July 
July 

July 

-My 
July 


24.00       July 


Jiiyl 
Julyl 

July  1 

Jiiy  1 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 


,  1990 
,1996 

.1996 
.1996 

,1996 
,1996 

,1996 
,1996 
.1996 
,1996 

,1996 

.1996 
,1996 
,  1996 
,  1995 

,1996 
,  1996 
,  1996 

,1996 
,1996 

,1984 
,1984 
,1984 
,1996 
,1996 
,1996 
,1991 
,  1996 
,  1996 

,  1996 
,  1995 
,1996 

,  1996 
1996 
1995 

1996 

1996 
1996 

1996 

1995 
1996 

1996 


1996 
1996 
1996 
1995- 
1996 
1996 
1996 
1995 
1996 
1996 
1995 
1996 
1995 
1996 


33O0 
38O0 
33.00 
1900 


TMs 

400-424 (8694)284)0155-6) 

•425-699  „ (869^)28-00156-4) 

700-789 (869-028^)0157-2) 

790-€nd  - (869-028-00158-7) 

41Chaplsrs: 

1, 1-1  to  1-10 13O0 

1, 1-1 1  to  AppendK,  2  (2  Basenad) 13O0 

y* I4O0 

7 6O0 

8 460 

9 _ 13O0 

10-17 960 

18,  Vd.  I,  Ports  1-5 ^. 13O0 

18,  Vol.  II,  Ports  6-19 13O0 

18,  Vol.  Ill,  Parts  20-52 13.00 

19-100  13O0 

1-100  (869-028-00159-9) 12O0 

101  (869-0284)0160-2) 36O0 

102-200 (869-028-00161-1) 17O0 

201-End  (869-028-00162-9) 17.00 

42  Parts: 

1-399  (869-026-O0163-4) 

400-429 (869-026-00164-2) 

430-End (869-026-00165-1) 


43  Parts: 

1-999  (8694)26-00166-9) 

1000-3999  (869-026-00167-7) 

4000-€nd (869-026-00168-5) 

44  (869-026-00169-3) 

1-199  ....'. (8694)22-00170-7) 

•200-499  (869-028-00170-0) 

500-1199 (869-026-00172-3) 

12004nd ....(8694)26-00173-1) 


26O0 
26.00 
39O0 

23O0 
31O0 
15.00 

24.00 

22.00 
14O0 
23O0 
26O0 

48  Parte: 

1-40  (8694)26-00174-0) 21O0 

41-69  (869-026-00175-8) 17.00 

70-89  (869-026-00176-6) 860 

90-139 (869-026-00177-4) 15.00 

140-155 (869-026-00178-2) 12.00 

156-165 (869-026-00179-1) 17.00 

166-199 (8694)26-00180-4) 17O0 

200-499 (869-026-00181-2) 19.00 

500-End  (869-026-00182-1) 13.W 

47  Parts: 

0-19  (8694)26-00183-9)  .. 

20-39  (869-0264)0184-7)  .. 

40-69  (869-026-00185-6)  .. 

70-79  (869-026-00186-3)  .. 

80*Kl  (869-026-00187-1)  .. 


48  Chatters: 

1  (Parts  1-51)  (8694)26-00188-0) .. 

1  (Parts  52-99)  (869-026-00189-8)  .. 

2  (Parts  201-251) (869-0264)0190-1) 17.00 


25.00 
21.00 

i4.ra 

24.00 
30.00 

39O0 

24.ra 


2  (Parts  252-299) (869-O26-00191-0) 

3-6 (869-026O0192-8) 

7-14  (869-026-00193-6) 

15-28  „ (869-026-00194-4) 

29-End  (869^)26-00195-2) 

49  Parts: 

1-99 (8694)264)0196-1) 

100-177 (869-026-00197-9) 

178-199 (8694)26-00198-7) 

200-399 (869-0264)0199-5) 

400-999 (8694)26-00200-2)  . 

1000-1199 (869-026-00201-1) . 

1200-End „...  (869-026O0202-9) . 


501 

1-199  (869-026-00203-7) 

200-599 (8694)26-00204-5) 

600-€nd  (869-026O0205-3) 


13.00 
23O0 
28O0 
31.00 
19.00 

25O0 
3400 
22.00 
30.00 
40.00 
18O0 
15.00 

26.00 
22.00 
27O0 


July  1,1996 
Jtiy  1,1996 
Julyl,  1996 
July  1,  1996 

July  1,1984 
July  1.  1984 
July  1, 1984 
July  1,  1984 
July  1,  1984 
July  1.  1984 
Julyl,  1984 
Jiiy  1,1984 
Julyl.  1984 
Aiy  1,1984 
July  1,1984 
July  1, 1996 
July  1,1996 
Julyl,  1996 
July  1,  1996 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 


Oct.  1,  1995 

♦Oct.  1,  1995 

Oct.  1,  1995 

Oct.  1.  1995 

Oct.  1,  1995 
Oct.  1.  1995 
Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct,  1,  1995 
Oct.  1,  1995 
Oct.  1.  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1.  1995 
Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct,  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 


Vlll 
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TWa 

CFR  Index  and  Fixlngi 
Aids (869-O28-00OS1-7) 3S.W       Jan.  1,  1996 

CoftvW*  1996  ere  set 853.00  1996 

Microfiche  Cre  Edition: 

Subscription  (nrKiied  as  issued)  264.00  1996 

Individual  copies IDO  1996 

Complete  set  (one-time  mailing)  264.0&  199S 

Complete  set  (one-time  mailng)  244.00  1994 

'  Bccouw  rrtlc  3  s  an  anrud  cotroklhon.  It«s  vdurn*  and  ol  prevnui  voMnM 
tfKxid  be  wtonad  ai  a  pcrmonant  rctwanc*  souc*. 

>nw  Jiiy  I,  I9es  adMion  o<  32  CW  Parts  1-199  contons  a  nott  0(4y  for 
Pals  1-39  mclutiv*.  For  Itw  M  l*xt  of  ttw  Oatanse  Acquisition  Bagiioilions 
n  Pots  1-39.  ccnsuH  m*  ItwM  CFB  vctumts  asutd  ad  Jutf  \.  1964,  containing 
moM  ports. 

>Ttw  July  I,  l9ftS  adtion  ol  41  CFB  Chapters  1-100  conlars  a  note  only 
for  ClKiptart  I  to  49  indunva.  For  Itw  fUi  laxt  o(  procuamant  ragutakore 
in  Ctwptart  I  )o  49,  consult  Iha  atavan  CFR  yolumas  isuad  as  o(  July  I, 
1964  containng  ttnta  ctnplars. 

'No  amanckTMnts  to  ttiis  voluma  wara  promulgalad  during  n»  pariod  Apr. 
1,  1990  to  Mar  31.  1996.  Tha  CFB  voluma  issued  Apri  1,  1990.  should  ba 
ratairwd. 

*No  amandmants  to  this  voluma  wara  promulgatad  during  ttw  pariod  July 
r,  1991  to  Juna  30.  1996.  Tha  CFB  voiuma  issuad  July  1,  1991,  should  ba  lalainad. 

•No  amandmants  wara  pronxigalad  during  ttw  pariod  Octobar  1,  199S  to 
Saptambar  X.  1996.  Tha  CFB  voluma  issuad  October  1,  1995  tfKiUd  ba  ralcinad. 
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BriafingB  on  How  To  Um  die  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  and 
Austin,  TX,  see  announcement  on  the  inside  cover  of 
this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Seleaed  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  tiUes  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

To  access  CFR  volumes  via  the  Worid  Wide  Web,  and  to 
find  out  which  volumes  are  available  online  at  a  given 
time  users  may  go  to: 

*  httpyAww.access.gpo.gov/nara/cfr 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available.  The  initial  titles 
introduced  include: 

*  Title  20  (Parts  400-499)— Employees'  Benefits 
(Social  Security  Administration) 

*  Title  21  (Complete) — Food  and  Drugs  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration,  Office  of 
National  Drug  (k>ntrol  Policy) 

*  Title  40  (Almost  complete) — Protection  of  Environment 
(Environmental  Protection  Agency) 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  11  or  contact  the 
GPO  Access  User  Support  Team  via: 

*  Phone:  toll-free:  1-888-293-6498 
•k  Email:  gpoaccess@gpo.gov 
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SUBSCRIPTIONS  AND  GOPIES 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  "500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Cxangress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  insf>ection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  trie  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Eederal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  CPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 
www  access  gpo.aov/su_docs/.  by  using  l(x;al  WAIS  client 
software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Oial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  CP()  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess@gf)o.gov;  oy  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  am.  and  5  p.m.  Eastern  time,  Monday- 
Friday,  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Recister  paper 
edition  is  $494.  or  $544  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription,  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  Mastert^rd.  Mail  to:  New  Orders. 
Superintendent  of  Documents,  P  O  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  numb»!r.  Example:  60  FR  12345 


PUBUC 
SutMcriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Gflnsral  onlin*  infonnatioii 


202-512-1800 
512-1806 


202-512-1530 
1-888-293-6498 
Single  copiM^Mck  copiat: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subacriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  otlMT  talephoiM  numbers,  we  the  Raader  Aids  taction 
■t  the  and  of  this  issue. 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  November  19,  1996  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 


WHERE: 


RESERVATIONS: 


AUSTIN.  TX 

December  10,  1996 

9:00  a.m.  to  12:00  p.m. 

Atrium 

Lyndon  Baines  Johnson  Library 

2313  Red  River  Street 

Austin,  TX 

1-80Q-688-9889  x  0 

(Federal  Information  Center) 


Printed  on  recycled  paper  containing  100%  post  consumer  watte 
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Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Nurse  staffing;  impact  on  quality  of  care  in  hospitals; 
comment  request,  58194-58195 

Agriculture  Department 

See  Food  and  Consumer  Service 

See  Forest  Service 

See  National  Agricultural  Statistics  Service 

Air  Force  Department 

NOTICES 

Base  realignment  and  closiure: 
Surplus  Federal  property — 
O'Hare  Air  Reserve,  IL,  58170 

Army  Department 

See  Engineers  Corps 
RULES 

Real  property: 
Real  estate  handbook;  homeownaers  assistance  program 
regulation  rescinded,  58133 

NOTICES 

Environmental  statements;  availability,  etc.: 
Johnston  Island  in  Pacific  and  Tooele,  UT;  non-stockpile 
chemical  warfare  materiel  containing  chemical  agent; 
destruction;  correction,  58281 
Meetings: 
Armed  Forces  Epidemiological  Board,  58170 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
Company  organization,  58166-58167 
Plant  capacity,  58167 

Chiktrsn  and  Families  Administration 

RULES  • 

National  Voter  Registration  Act  of  1993;  implementation, 
58140-58143 

Coast  Guard 

RULES 

Dangerous  cargoes: 
Cargoes  compatibility;  CFR  correction,  58143 

Commerce  Department 

See  Census  Bureau 

See  Export  Administration  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  ttie  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Guatemala,  58169 
Nepal,  58169-58170 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 


Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  58171- 
58172 
Meetings: 

National  Assessment  Governing  Board,  58172 

Employment  and  Ironing  Administration 

NOTICES 

Adjustment  assistance: 
Rau  Fastener  Co.,  LLC,  58220 
United  Technologies  Automotive,  Wiring  Systems 
Division,  58220-58221 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 
A.  P.  Green  Industries,  Inc.,  et  al.,  5821^58220 
Federal-State  unemployment  compensation  program: 
Federal  Unemployment  Tax  Act  certifications  (1996): 
employer  credits,  58221-58222 
NAFTA  transitional  adjustment  assistance: 
General  Electric  Co.,  58222 
Seams  Right  et  al.,  58222-58223 

Energy  Department 

See  &iergy  Efficiency  and  Renewable  Energy  Office 
See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board- 
Idaho  National  Engineering  Laboratory,  58174-58175 
Kirtland  Area  Office  (Sandia),  58172-58173 
Oak  Ridge  Reservation,  58174 
Pantex  Plant,  TX,  58173-58174 
Savannah  River  Site,  58173 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver  petitions: 
General  Electric  Appliances,  58175-58176 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  58176 

Englneere  Corps 

NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  property — 
Fort  Dix,  NJ,  58170 
Environmental  statements;  availability,  etc.: 
Dallas  Coimty  et  al.,  TX;  Upper  Trinity  River  feasibility 
study,  58171 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Nonhandheld  new  nonroad  phase  1  small  spark-ignition 

engines,  class  I  and  11;  carbon  monoxide  standard, 

5829^-58301 


IV 


Federal  Register  /  Vol.  61,  No.  220  /  Wednesday,  November  13,  1996  /  Contents 


Air  programs;  fuels  and  fuel  additives: 

Reformulated  gasoline  program;  alternative  analytical  test 
methods  use,  58304-58306 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Arizona;  correction.  58281 

California.  58133-58134 
Clean  Air  Act: 

Special  exemptions:  American  Samoa  et  al.,  58284-58294 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Propiconazole.  58135-58140 
PROPOSED  RULES 
Clean  Air  Act: 

Special  exemptions;  American  Samoa  et  al..  58158 
NOTICES 
Meetings: 

Environmental  Policy  and  Technology  National  Advisory 
Council.  58188-58189 
Municipal  solid  waste  disposal  facilities;  no-migration 

petitions;  guidance  document,  58189 
Pesticides;  emergency  exemptions,  etc.: 

Dimethomorph.  etc..  58189-58190 
Pesticides;  experimental  use  permits,  etc.: 

Abbott  Laboratories  et  al..  58190-58191 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Meetings: 
Regulations  and  Procedures  Technical  Advisory 
Committee.  58167 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  58191 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  58131 
PROPOSED  RULES 
Airworthiness  directives: 

AlliedSignal  Inc..  58148-58150 

Avions  Pierre  Robin.  58145-58147 

Rolls-Royce  pic,  58147-58148 
Class  E  airspace,  58150-58151 
NOTICES 
Aviation  safety  data;  availability  and  accessibility  issues; 

paper  availability.  58276-58277 
Exemption  petitions;  summary  and  disposition,  58277- 
58278 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

California.  58191 

Maine,  58191-58192 

Massachusetts.  58192 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
CMS  Morocco  Operating  Co.  SCA  et  al..  58183-58185 
UGI  Power  Supply,  Inc..  et  al.,  58185-58188 

Environmental  statements;  availability,  etc.: 
Pacific  Gas  &  Electric  Co.,  58188 


Applications,  hearings,  determinations,  etc.: 
Armstrong  Energy  Co.,  58176 
Canyon  Creek  Compression  Co.,  58176-58177 
Colorado  Interstate  Gas  Co.,  58177 
Copano  Field  Services/Coiiano  Bay,  L.P.,  58177-58178 
East  Tennessee  Natural  Gas  Co.,  58178-58179 
Midwestern  Natural  Gas  Co.,  58179 
Natural  Gas  PipeUne  Co.  of  America,  58179 
NorAm  Gas  Transmission  Co.,  58179-58180 
Stingray  Pipeline  Co.,  58180 
Tennessee  Gas  Pipeline  Co.,  58180-58181 
Trailblazer  Pipeline  Co.,  58181 
Williams  Natural  Gas  Co.,  58182 
Wyoming  Interstate  Co.,  Ltd.,  58182-58183 

Federal  Maritime  Commission 

PROPOSED  RULES 

Maritime  carriers  in  foreign  commerce: 
Conditions  unfavorable  to  shipping,  actions  to  adjust  or 
meet — 
,       United  States/Japan  trade;  port  restrictions  and 

requirements,  58160-58165 
NOTICES 

Freight  forwarder  licenses: 
K.M.  International  et  al.,  58192 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  58192 

Formations,  acquisitions,  and  mergers,  58192-58193 

Permissible  nonbanking  activities,  58193 
Meetings;  Sunshine  Act,  58193-58194 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  58194 

Financial  Management  Service 

See  Fiscal  Service 

Rscal  Service 

NOTICES 

Book-entry  Treasury  securities  held  at  Federal  Reserve 
banks  transfer;  1997  fee  schedule,  58278 

Rsh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

58209 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Butler  County  et  al..  AL;  Red  Hill's  salamander,  58209- 
58210 

Food  and  Consumer  Service 

RULES 

Food  stamp  program: 
Mickey  Leland  Childhood  Hunger  Relief  Act; 
implementation 
Correction,  58281 

Food  and  Drug  Administration 

PROPOSED  RULES 

Food  for  human  consumption: 
Food  labeling — 
Free  glutamate  content  of  foods;  label  information 
requirements,  58151-58152 


Federal  Register  /  Vol.  61,  No.  220  /  Wednesday,  November  13.  1996  /  Contents 


NOTICES 

Medical  devices: 
Suction  lipoplasty  sytem  for  aesthetic  body  contouring: 
reclassification,  58195-58199 

Forest  Sarvice 

PROPOSED  RULES 

National  Forest  System  timber;  disposal  and  sale: 
Market-related  contract  term  additions;  indices 
Correction,  58281 

Q«ological  Survey 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  58210-58211 
Meetings: 

Federal  Geographic  Data  Committee — 
Facilities  working  group,  58211 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Public  Health  Service 

Health  Care  Financing  Administration 

RULES 

National  Voter  Registration  Act  of  1993;  implementation, 
58140-58143 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  58199-58201 
Submission  for  0MB  review;  comment  request,  58200 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58200-58201 
Submission  for  OMB  review;  comment  request,  58207- 
58209 

Indian  Affairs  Bureau 

NOTICES 

Indian  entities  recognized  and  eligible  to  receive  services 
from  BIA;  list,  58211-58216 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 

Computer  programs  transactions;  classification,  58152- 
58158 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  58278-58279 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Crawfish  tail  meat  from — 

China.  58216 
Cut-to-length  carbon  steel  plate  from — 
Chma  et  aL,  58216-58217 


Fresh  tomatoes  from — 

Mexico,  58217-58218 
Global  positioning  system  coarse  acquisition  code 
receivers  and  products  containing  same,  58218 

Labor  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  58218- 
58219 

Land  Management  Bureau 

PROPOSED  RULES 

Appeals  and  hearings  procedures;  revisions,  58160 
NOTICES 

Public  land  orders: 
Oregon;  correction,  58216 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58166 

National  Archives  and  Records  Administration 

NOTICES 

Nixon  Presidential  historical  materials;  op>ening  of 
materials;  correction,  58253 

National  Lat>or  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  58253 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Oil  Pollution  Act: 

Natural  resource  damage  assessments 
Guidance  documents  availability,  58131-58133 
NOTICES 
Marine  mammals: 

Incidental  taking;  authorization  letters,  etc. — 
Parker  &  Parsley  Petroleum  USA,  Inc.,  et  al.,  58168 
Meetings: 

Mid-Atlantic  Fishery  Management  Council,  58168 

Pacific  Fishery  Management  Council,  58168-58169 

Navy  Department 

NOTICES 
Meetings: 
Planning  and  Steering  Advisory  Committee,  58171 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  58256-58257 
Meetings;  Sunshine  Act,  58257 
Petitions;  Director's  decisions: 

Blanch,  Paul  M.,  58257-58261 
Applications,  hearings,  determinations,  etc.: 

Northeast  Nuclear  Energy  Co.,  58253-58256 

Texas  Utilities  Electric  Co.,  58256 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 
Occupational  Safety  and  Health  National  Advisory 
Committee,  58223-58224 


VI 


Federal  Register  /  Vol.  61,  No.  220  /  Wednesday,  November  13.  1996  J  Contents 


Pension  and  Wetfare  Benefits  Administration 

Noncis 

Employee  beneHt  plans:  class  exemptions: 
Bank  collective  investment  fund  conversion  transactions, 
58224-58231 

Employee  benefit  plans:  prohibited  transaction  exemptions: 
Dimensional  Fund  Advisors  Inc.  et  al.,  58231-58237 
Morgan  Stanley  h  Co.  Inc.  et  al.,  58237-58253 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Weapons  of  mass  destruction:  continuation  of  emergency 
(Notice  of  November  12.  1996).  58309 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 
PROf>O8E0  RULES 

Organ  Procurement  and  Transplantation  Network:  operation 
framework  and  Federal  oversight  provisions: 
Human  livers  allocation  policies,  58158-58160 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 

American  Stock  Exchange,  Inc..  58270-58271 

National  Association  of  Securities  Dealers.  Inc..  58271- 
58272 

Pacific  Stock  Exchange,  Inc.,  58272-58274 
Applications,  hearings,  determinations,  etc  : 

Alternative  Investment  Fund  et  al.,  58261-58266 

E.  Acquisition  Corp..  58266 

SunAmerica  Series  Trust  et  al  ,  58266-58269 

T.  Acquisition  Corp..  58269-58270 

United  Vision  Group.  Inc..  58270 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Florida  et  al..  58274-58275 

Massachusetts  et  al..  58275 

New  Hampshire.  58275 

Statistical  Reporting  Service 

See  National  Agricultural  Stati.stics  Service 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  at.quisition,  construction,  etc.: 
Morris  Leasing  Co.,  Ltd  .  et  al  .  58278 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Thrift  Supervision  Office 

PROPOSED  RULSS 

Mutual  savings  and  loan  holding  companies: 
Intermediate  stock  holding  company  establishment  by 
mutual  holding  company  structure.  58144-58145 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Advance  Financial  Savings  Bank,  f.s.b.,  58279-58280 
Empire  Federal  Savings  &  Loan  Association  of 
Livingston,  58280 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58275-58276 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 


Separate  Parts  In  This  issue 

Part  II 

Environmental  Protection  Agency,  58284-58294 

Part  III 

Environmental  Protection  Agency,  58296-58301 

Part  IV 

Environmental  Protection  Agency,  58304-58306 

Part  V 

The  President,  58309 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Federal  Register  /  Vol.  61.  No.  220  /  Wednesday.  November  13,  1996  /  Contents  VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  pants  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  tt\e  end  of  this  issue. 


3  CFR 

Admmistrallvt  Ordars: 
Notices: 

Notice  of  November 
12.  1996 58309 

7  CFR 

271 58281 

272 58281 

273 58281 

12  CFR 

Propossd  Rutes: 

575 58144 

14  CFR 

71 58131 

Proposed  Rules: 

39  (3  documents) 58145, 

58147,58148 
71 58150 

15  CFR 

990 58131 


21  CFR 
Proposed  Rules: 

101 58151 

26  CFR 

Proposed  Rules: 

1 58152 

32  CFR 

644 58133 

36  CFR 

Proposed  Rules: 

223 58281 

40  CFR 

52  (2  documents) 58133, 

58281 

69 58284 

80 58304 

90 58296 

180 58135 

Proposed  Rules: 

69 58158 

42  CFR 

431 58140 

Proposed  Rules: 

121 58158 

43  CFR 
Proposed  Rules: 

1600 58160 

1820 58160 

1840 58160 

1850 58160 

1860 58160 

1880 58160 

2090 58160 

2200 58160 

2300 58160 

2520 58160 

2540 58160 

2560 58160 

2620 58160 

2720 58160 

2800 58160 

2810 58160 

2880 58160 

2910 58160 

2920 58160 

3000 58160 

3100 58160 

3120 58160 

3150 58160 

3160 58160 


3180 58160 

3200 58160 

3240 58160 

3250 „ 58160 

3260 58160 

3280 58160 

3410 58160 

3420 58160 

3430 58160 

3450 58160 

3470 58160 

3480 58160 

3500 58160 

3510 58160 

3520 58160 

3530 58160 

3540 58160 

3550 58160 

3560 58160 

3590 58160 

3710 58160 

3730 58160 

3740 58160 

3800 58160 

3810 58160 

3830 58160 

3870 58160 

4200 58160 

4300 58160 

4700 58160 

5000 58160 

5470 58160 

5510 58160 

8370 58160 

9180 58160 

9230 58160 

45  CFR 

205 58140 

46  CFR 

150 58143 

Proposed  Rules: 

586 58160 


58131 


Rules  and  Regulations 


Fedoral  Ragistar 

Vol.  61,  No.  220 

Wednesday,  November  13.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codMed  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttw  SuperinterKlent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPOFITATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  DockM  Ne.  96-AEA-«q 

Establishment  of  Class  E  Airspace; 
Saluda.VA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 

action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Saluda,  VA.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instniment 
Approach  Procedure  (SLAP)  to  Hummel 
Field  Airport,  Saluda,  VA  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Hummel  Field 
Airport. 

EFFECTIVE  DATE:  0901  UTC.  January  30, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frances  T.  Jordan,  Airspace 
Specialist,  Operations  Branch,  AEA- 
530,  Air  Traffic  Division,  Eastern 
Region,  Federal  Aviation 
Administration,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430,  telephone: 
(718) 553-4521. 

8UPPt.EMENTARY  INFORMATION: 

History 

On  September  17. 1996.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  a  Class  E 
airspace  area  at  Hummel  Field  Airport. 
Saluda.  VA  (61  FR  48870).  The 
development  of  a  GPS  RWY  1  SIAP  at 
Hummel  Field  Airport  has  made  this 
action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D.  dated 
September  4. 1996.  and  effective 
September  16. 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  a  Class  E  airspace 
area  at  Saluda,  VA.  The  development  of 
a  GPS  RWY  1  SIAP  at  Hummel  Field 
Airport  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  1  SIAP 
at  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendment  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


S71.1    [AmMided] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  VA  ES  Saluda,  VA  [New] 

Hummel  Field  Airport,  VA 

(Let.  37"'36'01"  N,  76''26'59"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6-mile  radius 
of  Hummel  Field  Airport  and  within  4  miles 
either  side  of  the  176°  bearing  bora  the 
Hummel  Field  Airport  extending  from  the  6- 
mile  radius  to  9  miles  south  of  the  airport. 
•         *         *         •         • 

Issued  in  Jamaica,  New  Yorl:  on  October 
25, 1996. 

John  S.  Walker, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  96-29071  Filed  11-12-96;  8:45  am) 

BUMO  CODE  4«1»-1S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  990 
RIN  0648-AE13 

Natural  Resource  Damage 
Assessments 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability. 

SUMMARY:  Section  1006(e)(1)  of  the  Oil 
Pollution  Act  of  1990  requires  the 
President,  acting  through  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere,  to  promulgate  regulations 
for  the  assessments  of  natural  resource 
damages  resulting  fit>m  the  discharge  of 
oil.  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
promulgated  final  regulations  on 
January  5, 1996.  As  part  of  the 
development  of  the  regulations,  NOAA 
has  developed  five  natural  resource 
damage  assessment  guidance 
documents.  These  documents  are  not 
regulatory  in  nature,  but  are  designed  to 
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provide  guidanc:e  to  natural  resource 
trustees  using  the  natural  resource 
damage  as.sessment  regulations. 

DATES:  The  five  guidance  documents  are 
available  as  of  November  13,  1996. 

AOOKESSCS:  Written  inquiries  are  to  be 
submitted  to:  NOAA.  Damage 
Assessment  Center.  Attn;  Eli  Reinharz. 
1305  East-West  Highway.  SSMC  »4,  N/ 
ORCAxl,  Work-station  #10218.  Silver 
Spring,  MD  20910-3281. 

FOR  FURTHER  INFORMATION  CONTACT:  Eli 
Reinharz.  1305  East-West  Highway. 
SSMC  »4,  N/ORCAxl.  Workstation 
#10218.  Silver  Spring.  MD  20910-3281. 
phone:  (301)  713-3038,  ext.  193; 
facsimile:  (301)  713-4387.  e-mail: 
ereinharz@spur.nc>s.  noaa.gov 

SUPP1.EMENTARY  INF0RMATK3N:  The  Oil 
Pollution  Act  of  1990  (OPA).  33  U.S.C. 
2701  ft  .s«7 .  provides  for  the  prevention 
of.  liability  for,  removal  of,  and 
compon.sation  for  the  dis'.:harge.  or 
substantial  threat  of  discharge,  of  oil 
into  or  upon  the  navigable  waters  of  the 
United  States,  adjoining  shorelines,  or 
the  Exclusive  Fx:onomii:  Zone  Section 
1006(e)  re<juires  the  President,  acting 
through  the  LInder  .Secretary  of 
Commerce  of  0<;eiins  and  Atmosphere, 
to  develop  rttgulations  establishing 
procedures  for  natural  resoun:e  tru.stees 
to  use  in  the  assessment  of  damages  for 
injury  to,  destruction  of.  loss  of.  or  loss 
of  use  of  natural  resoun:es  covered  by 
OPA.  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
published  the  final  natural  resource 
damage  as.sessment  regulations  on 
January  5,  1996  (61  FR  440).  A  major 
goal  of  OPA  is  to  make  the  environment 
and  public  whole  for  injury  to  natural 
resources  and  their  services  as  a  result 
of  an  incident.  The  OPA  regulations 
provide  a  framework  for  conducting 
sound  natural  resource  damage 
assessments  that  achieve  this  OPA  goal. 
Under  the  regulations,  assessments  are 
conducted  in  the  open,  with  responsible 
parties  and  the  public  involved  in  the 
planning  process  so  that  restoration  may 
be  achieved  more  quickly,  tran.saction 
costs  may  de<;rease,  and  litigation  may 
be  avoided.  Re.storation  plans  developed 
with  input  from  the  public  and 
responsible  parties  form  the  basis  of  a 
claim  for  natural  resourt:e  damages, 
with  final  restoration  plans  presented  to 
responsible  parties  for  funding  or 
implementation. 

NOAA  also  has  developed  guidance 
do<;uments  as  part  of.  and  in  support  of. 
the  rulemaking  effort.  Five  guidance 
do<:uments  were  made  available  in  draft 
form  when  the  OPA  regulations  were 
first  proposed  January  7.  1994  (59  FR 
1061).  These  guidance  d<x;uments  are 


now  available  in  final  form.  The 
guidance  documents  are: 

Natural  Resource  Damage  Assessment 
Guidance  Document:  Preassessment  Phase 
lOil  Pollution  Act  of  1990}  National  Oceanic 
and  Atmospheric  Administration,  Damage 
Assessment  and  Restoration  Program,  Silver 
Spring,  MD.  Interested  parties  may  obtain  a 
copy  of  this  document  from  the  National 
Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161;  PB96- 
199419;  ph:  (703)  487-4650. 

Naluml  Resource  Damage  Assessment 
Guidance  Document:  Injury  Assessment  (Oil 
Pollution  Act  of  1990).  National  Oceanic  and 
Atmospheric  Administration,  Damage 
Assessment  and  Restoration  Program.  Silver 
Spring.  MD  Interested  parties  may  obtain  a 
copy  of  this  document  from  the  National 
Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  VA2216U  PB96- 
199427,  ph  1703)  487-4650 

Natural  Resource  Damage  Assessment 
Guidance  Document:  Specifications  for 
Use  of  NRDAM/CME  Version  2.4  to 
Generate  Compensation  Formula  (Oil 
Pollution  Act  of  1990).  National  Oceanic 
and  Atmospheric  Administration. 
Damage  Assessment  and  Restoration 
Program,  Silver  Spring.  MD.  Interested 
parties  may  obtain  a  copy  of  this 
do<;ument  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road.  Springfield.  VA  22161;  PB96- 
199435;  ph:  (703) 487-4650. 

Natural  Resource  Damage  Assessment 
(iuidtince  Document:  Primary  RestoraUon 
(Oil  Pollution  Act  of  1990)  National  Oceanic 
and  Atmospheric  Administration.  Damage 
Asses.sment  and  Restoration  Program.  Silver 
Sprin)i(.  MD  Interested  parties  may  obtain  a 
copy  of  this  document  from  the  National 
Tftchnical  Information  .Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161;  PB96- 
199443;  ph:  (703)  487-4650 

.Batumi  Resource  Damage  Assessment 
Guidance  Document  Restoration  Planning 
(Oil  Pollution  Ad  of  1990)  National  Oceanic 
and  Atmospheric  Administration.  Damage 
Assessment  and  Restoration  Program,  Silver 
Spring  MD.  Interested  parties  may  obtain  a 
copy  of  this  document  from  the  National 
T»?chnical  Information  Service,  5285  Port 
Royal  Road,  Springfield.  VA  22161,  PB96- 
199450;  ph   (703)  487-4650. 

Although  the  guidance  documents 
were  prepared  primarily  to  provide 
guidance  to  natural  resource  trustees 
using  the  OPA  regulations,  other 
interested  persons  may  also  find  the 
information  contained  in  these 
documents  useful. 

Injury  Assessment:  The  purpose  of  the 
Injury  Assessment  Guidance  Document 
is  to  provide  trustees  with  general 
approaches  for  identifying  and 
evaluating  injuries  to  natural  resources 
resulting  from  incidents.  This  document 
provides  guidance  on  conducting  injury 
as.sessment  studies  based  upon  careful 
consideration  of  preassessment 
information  and  the  need  to  restore 


natural  resources  and  compensate  for 
interim  lost  services.  This  document 
does  not  direct  the  user  in  the  selection 
of  specific  procedures,  but  describes  a 
logical,  flexible,  and  cost-effective 
approach  that  can  accommodate  varied 
circumstances  of  incidents  under  OPA. 

Preassessment  Phase:  The  purpose  of 
the  Preassessment  Phase  Guidance 
Document  is  to  provide  trustees  with 
general  guidance  for  early  assessment 
activities  required  under  the 
Preassessment  Phase  of  the  OPA 
regulations.  The  {^assessment  Phase  is 
a  preliminary  fact-finding  exercise  that 
provides  the  information  to  determine  if 
trustees  have  the  jurisdiction  to  pursue 
restoration  under  OPA,  and.  if  so. 
whether  it  is  appropriate  to  do  so.  The 
information  gained  through 
preassessment  activities  should  serve  as 
the  foundation  for  a  more  detailed 
assessment  of  injuries  to  natural 
resources  and  services. 

Primary  Restoration:  The  purpose  of 
the  Primary  Restoration  Guidance 
Document  is  to  provide  trustees  with  a 
review  of  the  state  of  the  art  for 
restoration  of  certain  habitats  and 
biological  natural  resources  and  an 
evaluation  of  potential  restoration 
actions  following  injury  to  natural 
resources  resulting  from  incidents.  This 
document  focuses  on  the  procedures 
that  may  be  used  to  restore  or  replace 
natural  resources  injured  as  a  result  of 
an  oil  incident.  The  guidance  in  this 
document  is  meant  to  summarize 
existing  information  and  methods  so 
that  informed  decisions  can  be  made  in 
the  restoration  planning  and 
implementation  process. 

Restoration  Planning:  The  purpose  of 
the  Restoration  Planning  Guidance 
Document  is  to  provide  trustees  with 
general  guidance  for  developing 
restoration  plans  under  OPA  that 
comply  with  the  National 
Environmental  Policy  Act  (NEPA) 
procedural  requirements.  Federal 
agencies  who  must  comply  with  the 
requirements  of  NEPA  are  encouraged  to 
integrate  those  requirements  with  the 
restoration  planning  procedures 
required  by  OPA.  Therefore,  the  focus  of 
this  document  is  to  more  fully  describe 
the  processes  and  products  required  for 
restoration  planning  under  the  OPA 
regulations  and  how  the  NEPA 
requirements  can  be  integrated  into  the 
OPA  process. 

Specifications  for  Use  ofNRDAM/ 
CME  Version  2.4  to  Generate 
Compensation  Formulas:  The  purpose 
of  the  Specifications  for  Use  of  NRDAM/ 
CME  Version  2.4  to  Generate 
Compensation  Formulas  document  is  to 
provide  trustees  with  guidance  and  data 
to  use  with  the  Natural  Resource 
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Damage  Assessment  Model  for  Coastal 
and  Marine  Environments  (NRDAM/ 
CME),  Version  2.4,  developed  by  the 
Department  of  the  Interior.  Using  the 
NRDAM/CME  Version  2.4  and  the 
information  contained  in  this  document, 
trustees  will  have  a  simplified,  cost- 
effective  tool  to  use  in  estimating 
expected  impacts  of  most  incidents 
involving  oil.  This  information  also  can 
be  used  to  evaluate  the  possible 
development  of  a  simplified  method, 
such  as  a  compensation  formula,  that 
could  be  developed  through  the  use  of 
the  NRDAM/CME  Version  2.4. 

NOAA  plans  to  have  these  documents 
available  on  the  Internet  at  http:// 
www.darcnw.noaa.gov/opa.htm  and  on 
CD-ROM  by  the  end  of  the  calendar 
year.  NOAA  would  appreciate  any 
suggestion  on  how  these  documents 
could  be  made  more  practical  and 
useful  in  the  future.  Persons  wishing  to 
make  any  suggestions  are  referred  to  the 
address  at  the  front  of  this  Notice. 

Dated:  November  7, 1996. 
Terry  D.  Garcia, 
General  Counsel. 
(FR  Doc.  96-29047  Filed  11-12-96;  8:45  am] 

■LUNQ  COM  3S10-12-M 


DEPARTMENT  OF  DEFENSE 
DefMrtiTMnt  of  th«  Army 
32  CFR  Part  644 

Real  Estate  Handbook 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Final  rule. 

SUMMARY:  The  Corps  of  Engineers  has 
rescinded  Subpart  E — Homeowners 
Assistance  Prc^ram.  The  Homeowners 
Assistance  Pn^ram  has  imdergone 
substantial  revision  in  the  last  few  years 
since  the  enactment  of  Appendix  E, 
Defense  Authorization  Amendments 
and  Base  Closure  and  Realignment  Act 
of  1988  (Public  Law  100-526).  As 
published,  subpart  E  bears  no 
resemblance  to  the  internal  Engineer 
Regulation  (ER)  405-1-12,  Chapter  7.  It 
is  anticipated  that  ER  405-1-12  will 
continue  to  be  revised  as  needed  to 
better  serve  the  interests  of  applicants 
under  the  program.  Copies  of  ER  405- 
1-12  may  be  obtained  by  contacting  any 
Corps  of  Engineers  District  office  having 
responsibility  for  the  Homeowners 
Assistance  Program. 
EFFECTIVE  DATES:  November  13, 1996. 
ADDRESSES:  HQUSACE,  ATTN:  CERE- 
RP.  Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  F.  Downey  at  (202)  761-8987. 


SUPPLEMENTARY  MFOmiATION:  Pursuant 
to  its  authorities  in  section  1013  of 
Public  Law  89-754,  as  amended  and 
DoD  Directive  4165.50,  The  Corps 
removes  and  reserves  32  CFR.  Part  644, 
Subpart  E. 

Economic  Aasesammt  and  Certification 

This  deletion  is  issued  with  respect  to 
the  administration  of  the  Homeowners 
Assistance  Program.  There  will  be  no 
negative  impacts  on  potential  applicants 
to  the  Homeowners  Assistance  Program 
and  no  impacts  on  small  businesses  or 
governments  in  the  areas  of  the 
approved  programs. 

I  hereby  certify  the  deletion  of  this 
subpart  will  have  no  significant  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  32  CFR  Part  644 

Administrative  practice  and 
procedure.  Government  employees,  and 
Military  personnel. 

Accordingly,  part  644  of  title  32  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  644-CAMENDED] 

1.  The  authority  citation  for  part  644 
continues  to  read  as  follows: 

Authmlty:  5  U.S.C.  301;  10  U.S.C.  3012, 
unless  otherwise  noted. 

8ut)part  E— {Ramovad  and  Raaarvad] 

2.  Subpart  E,  consisting  of  §§  644.181 
through  644.242,  is  removed  azul 
reserved. 

Gregory  D.  Showaltar, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  96-28990  Filed  11-12-96;  8:45  am] 

MLUNQ  OOOC  S7ie-M-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  07»-3-002;  FRL-6640-2] 

Approval  and  Promulgation  of 
Implamantation  Plans;  California  Stats 
Implamantation  Plan  Revision,  Mojave 
Oessrt  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

■       ■  i     i  -I  .  »  I.I 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  October  31, 
1995.  The  revisions  concern  new  soiuce 
review  (NSR)  rules  fit>m  the  Mo)ave 
Desert  Air  Quality  Management  District 


(MDAQMD  or  the  District).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  air  pollution  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  rules  control 
emissions  of  air  pollutants  from  new 
and  modified  stationary  sources.  Thus, 
EPA  is  finalizing  the  approval  of  these 
rules  into  the  CaUfomia  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 

EFFECTIVE  DATE:  This  action  is  e^ctiye 
on  December  13, 1996. 

ADDRESSES:  Copies  of  the  submitted 
rules  and  EPA's  evaluation  report  are 
available  for  public  inspection  at  EPA's 
Region  DC  office  diu-ing  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

New  Source  Section  (A-5-1),  Air  and 
Toxics  Division,  U.S.  Envinxunental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 
Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  SW.. 
Washington,  DC  20460. 
Mojave  Desert  AQMD,  15428  Civic 
Drive,  suite  200,  Victorville,  CA 
92932. 
Air  Resources  Board,  2020  L  Street, 

Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Ringer,  Permits  Office,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
Telephone:  (415)  744-1260. 
SUPPI.EMENTARY  INFORMATK3N: 

Background 

On  October  31, 1995  at  60  FR  55355. 
EPA  proposed  to  approve  MDAQMD 
rules  1301-1308.  and  1310-1312  into 
the  (California  SIP,  contingent  upon  the 
District's  adoption  (and  submittJal  as  a 
SIP  revision)  of  corrections  to  a  number 
of  deficiencies  in  the  rules.  Chi  March 
25, 1996,  MDAQMD  adopted  the 
following  rules  as  the  corrections 
required  in  the  October  1995  proposed 
approval:  MDAQMD  Rule  1300, 
General;  MDAQMD  Rule  1301, 
Definitions;  MDAQMD  Rule  1302, 
Procedure;  MDAQMD  Rule  1303, 
Requirements;  MDAQMD  Rule  1304. 
Emissions  (Calculations;  MDAQMD  Rule 

1305,  Emission  Offsets;  MDAQMD  Rule 

1306,  Electric  Energy  (^nerating 
FaciUties.  On  March  25, 1996, 
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MDAQMD  also  rescinded  rules  1307- 
1313  and  incorporated  the  substantive 
provisions  of  those  rules  into  rules 
1300-1306.  Rules  1300-1306  (adopted) 
and  rules  1307-1313  (rescinded)  were 
submitted  by  the  California  Air 
Resources  Board  to  EPA  on  July  23, 
1996.  as  an  amendment  to  the  SIP  (rules 
1300-1306.  as  submitted  on  July  23, 
1996.  will  hereafter  be  referred  to  as 
"the  submitted  rules").  In  the  technical 
support  document  (TSD)  that  EPA 
prepared  for  the  October  1995  proposed 
approval.  EPA  discussed  the 
consolidation  of  the  substantive 
portions  of  rules  1307-1313  into  rules 
1300-1306.  and  the  manner  in  which 
rules  1300-1306  would,  upon 
consolidation,  contain  all  of  the 
necessary  NSR  elements  and  make  all  of 
the  corrections  necessary  for  final  SIP 
approval 

EPA  has  evaluated  the  submitted 
rules  to  ensure  that  these  rules  contain 
the  changes  that  were  listed  as 
contingencies  for  final  approval  in  the 
October  1995  proposed  approval.  The 
submitted  rules  contain  the  changes 
necessary  for  approval,  in  a  manner  that 
is  identical  to  that  described  in  the  TSD 
for  the  proposed  approval.  Because  the 
submitted  rules  meet  the  contingencies 
for  final  approval.  EPA  is  now 
promulgating  final  approval  of  rules 
1300-1306.  as  submitted  on  July  23. 
1996.  EPA  is  also  rescinding  the 
proposed  approval  of  rules  1307.  1308. 
1310.  1311. and  1312.  because  the 
substantive  portions  of  these  rules  have 
been  consolidated  in  the  submitted 
rules. 

For  a  detailed  description  of  how  the 
submitted  rules  contain  the  changes  that 
were  listed  as  contingencies  for  final 
approval  in  the  October  1995  proposed 
approval,  please  see  the  TSD  for  the 
proposed  approval.  The  TSD  for  the 
proposed  approval  is  available  at  EPA's 
Region  IX  office  at  the  location  listed 
under  the  Addresses  section  of  this 
Federal  Register  document. 

EPA  has  also  evaluated  the  submitted 
rules  for  consistency  with  the 
requirements  of  sections  172  and  173  of 
the  CAA  and  EPAs  NSR  regulations  at 
40  CFR  51.160  through  51.165.  EPA  has 
found  that  the  rules  meet  the  appUcable 
EPA  requirements.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  the 
TSD  for  the  proposed  approval. 

Response  to  Public  Comments 

A  30-day  pubUc  comment  period  was 
published  in  the  Federal  Register  on 
October  31.  1995  at  60  FR  55355  EPA 
received  no  comments  on  the  proposed 
approval  of  these  rules. 


EPA  Action 

EPA  is  finalizing  action  to  approve 
rules  1300-1306  as  described  above  for 
inclusion  into  the  California  SIP.  and  to 
rescind  the  proposed  approval  of  rules 
1307.  1308.  and  1310-1312.  as 
described  above.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
1 10(a)  and  part  D  of  the  CAA.  This 
approval  action  will  incorporate  the 
submitted  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  air  pollution  in  accordance 
with  the  requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  SfP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Unfunded  N4andates 

Under  sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  revision,  the  State 
and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
milhon  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 


General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995.  memorandum  fit)m  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
comf>ounds. 


Incoqxirslion  by  reference  of  the 
Slate  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  19S2. 

Dated:  September  16.  1996. 
Felicia  Marcus, 
Regional  Administrator- 
Pan  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— C«lifomla 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(239)  to  read  as 
follows: 

§52.220    Wenaflcatton  of  plan. 


(0*  •  • 

(239)  New  and  amended  regulations 
for  the  foUoMring  APCDs  were  submitted 
on  July  23, 1996,  by  the  Governor's 
designee: 

(i)  Incorporation  by  reference. 

(A)  Mojave  Desert  Air  Quality 
Management  District. 

(1)  Rules  1300-1306,  adopted  on 
March  25,  1996. 

•   •   •   •   • 

(FR  Doc.  96-28477  Filed  11-12-96;  8:45  am] 
eMJJNOCOoe  mo  w  w 
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40  CFR  Part  180 

(OPP-900441;  FRL-6572-0] 
RIN  2070-AB78 

Propiconazole;  Pesticide  ToleiBnces 
for  Emergency  Exemptions 

AQENCY:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  the  fungicide  propiconazole 
in  or  on  the  raw  agricultural  commodity 
sorghum  in  connection  with  EPA's 
granting  of  an  emergency  exemption 
under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  propiconazole  on 
sorghum  in  Texas.  This  regulation 
estabUshes  maximum  permissible  levels 
for  residues  of  propiconazole  in  this 
food  pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerances 
will  expire  and  be  revoked 
automatically  without  further  action  by 
EPA  on  October  31,  1998. 

DATES:  This  regulation  becomes 
effective  November  13, 1996.  This 
regulation  expires  and  is  revoked 
automatically  without  further  action  by 
EPA  on  October  31. 1998.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA  on  or  before  January 
13. 1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3004411, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docimient  control  niunber,  [OPP- 
300441],  must  also  be  submitted  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506CJ,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 


sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-3004411.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible.  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Sixth  Floor,  Crystal  Station  #1,  2800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  308-8337,  e-mail: 
schaible.stephen@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
tolerances  for  residues  of  the  fungicide 
propiconazole,  l-[(2-{2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan- 
2-yl]methyll-lH-l,2,4-triazole,  in  or  on 
grain  sor^um  at  0.1  part  per  million 
(ppm)  and  grain  sorghum  stover  at  1.5 
ppm.  These  tolerances  will  expire  and 
be  revoked  automatically  without 
further  action  by  EPA  on  October  31, 
1998. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  efiiect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
imder  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  fi^m  aggregate 
exposure  to  the  pesticide  chemical 


residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiu«  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 

residue "  Section  408(b)(2)(D) 

specifies  factors  EPA  is  to  consider  in 
establishing  a  tolerance.  Section 
408(b)(3)  requires  EPA  to  determine  that 
there  is  a  practical  method  for  detecting 
and  measuring  levels  of  the  pesticide 
chemical  residue  in  or  on  food  and  that 
the  tolerance  be  set  at  a  level  at  or  above 
the  limit  of  detection  of  the  designated 
method.  Section  408(b)(4)  requires  EPA 
to  determine  whether  a  maximum 
residue  level  has  been  established  for 
the  pesticide  chemical  by  the  Codex 
Alimentarius  Commission.  If  so.  and 
EPA  does  not  propose  to  adopt  that  - 
level,  EPA  must  publish  for  public 
conunent  a  notice  explaining  the 
reasons  for  departing  from  the  Codex 
level.  Section  408(c}  governs  EPA's 
establishment  of  exemptions  from  the 
requirement  for  a  tolerance  using  the 
same  safety  standard  as  section 
408(B)(2)(A)  and  incorporating  the 
provisions  of  section  408(b)(2)(C)  and 
(D). 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
fixjm  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166.  Generally,  these 
regulations  allow  a  State  or  Federal 
agency  to  apply  for  an  exemption  to 
allow  use  of  a  pesticide  for  which  that 
pesticide  is  not  registered  to  alleviate  an 
emergency  condition.  The  regulations 
set  forth  information  requirements, 
procedures,  and  standaids  for  EPA's 
approval  or  denial  of  such  exemptions. 

Prior  to  FQPA,  when  EPA  granted  an 
emergency  exemption  imder  section  18 
in  connection  with  use  of  a  pesticide 
that  could  result  in  residues  of  the 
pesticide  chemical  in  or  on  food,  EPA 
did  not  establish  a  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  under  FFIXj\.  Rather,  EPA 
advised  the  Food  and  Drug 
Administration  (FDA)  of  the  emergency 
exemption  and  of  the  level  of  residues 
that  EPA  concluded  would  be  present  in 
or  on  affected  foods  as  a  result  of  the 
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emergency  use.  However,  new  section 
408U)(6)  reauires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA. 
Section  408(1)(6)  also  requires  EPA  to 
promulgate  regulations  by  August  3. 
1997.  governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(e)  gives  EPA  general 
authority  to  establish  tolerances  and 
exemptions  from  the  requirement  for  a 
tolerance  through  notice  and  comment 
rulemaking  prot:edures  upon  EPA's 
initiative.  Section  408(1)(6)  allows  EPA 
to  establish  tolerances  or  exemptions 
from  the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemaking  The  other  procedures  set 
out  in  section  408(u)  and  (g)  are 
applicable  to  these  tolerances  and 
exemptions.  Tolerances  and  exemptions 
issued  under  section  408(1)(6)  must  be 
consistent  with  the  safety  standards  in 
section  408(b)(2)  and  (c)(2). 
respectively,  that  are  applicable  to  all 
tolerances  and  exemptions  under 
section  408.  and  with  FIFRA  section  18. 
Section  408(1)(6)  specifies  that  such 
tolerances  and  exemptions  must  have  an 
expiration  date  but  does  nut  specify 
how  EPA  is  to  set  such  an  expiration 
date. 

In  light  of  FQPA.  EPA  is  engaged  in 
an  intensive  process,  including 
consultation  with  registrants.  States, 
and  other  interested  stakeholders,  to 
make  decisions  on  the  new  policies  and 
pro<:edures  that  will  be  appropriate  as  a 
result  of  enactment  of  FQPA.  This 
proi:ess  will  generally  delay  the  review 
of  food  use  applications,  particularly 
those  involving  exposure  to  children. 
However,  recognizing  the  importance  of 
FIFRA  section  18  emergency 
exemptions  and  their  time  sensitive 
nature.  EPA  will  continue  to  process 
setrtion  18  applications  for  food  uses 
which  clearly  are  emergencies  and 
which  clearly  are  consistent  with  the 
new  FFDCA  sei:tion  408  safety  standard 
and  with  FIFRA  setrtion  18.  EPA  will 
issue  a  notice  in  the  Federal  Register 


soon  summarizing  the  requirements  of 
FQPA,  indicating  how  EPA  intends  to 
meet  those  requirements,  and  describing 
actions  necessary  to  assure  that  EPA 
complies  with  the  law.  EPA  intends  to 
promulgate  the  procedural  rule  required 
under  section  406(1)(6)  by  August  3, 
1997.  but  EPA  also  intends  to  continue 
to  grant  appropriate  section  18 
emergency  exemptions  and  issue  the 
associated  tolerances  and  exemptions  in 
the  interim  pending  promulgation  of 
that  rule.  EPA  also  intends  to  issue 
interim  guidance  to  States  and  others  on 
how  EPA  will  implement  section  18  of 
FIFRA  and  section  408(1)(6)  in  the  near 
future. 

EPA  intends  to  address  how  it  will 
provide  an  expiration  date  for  section 
408(1)(6)  tolerances  and  exemptions  in 
the  general  procedural  rule  to  be 
promulgated  by  August  3.  1997.  In  the 
interim.  EPA  has  decided  to  proceed  as 
follows.  Section  408(1)(5)  specifies  that, 
if  a  tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  a 
pesticide  chemical  residue  in  or  on  a 
food  has  been  revoked  under  section 
408,  food  containing  the  residue  is  not 
unsafe  (and  thus  subject  to  action  by 
FDA  as  "adulterated")  if  "the  residue  is 
present  as  the  result  of  an  application  or 
use  of  a  pesticide  at  a  time  and  in  a 
manner  that  was  lawful"  under  FIFRA 
and  "the  residue  does  not  exceed  a  level 
that  was  authorized  at  the  time  of  that 
application  or  use  to  be  present  on  the 
food  under  a  tolerance.  ..."  Taking 
section  408(1)(5)  and  (6)  together,  EPA 
has  concluded  that  the  best  way  to  effect 
an  "expiration  date"  during  this  interim 
period  for  a  tolerance  or  exemption 
established  in  connection  with  EPA's 
grant  of  a  FIFRA  section  18  emergency 
exemption  is  to  specify  that  the 
tolerance  or  exemption  will  expire  and 
be  revoked  automatically,  without 
furiher  action  by  EPA,  as  of  a  specified 
date.  That  date  will  generally  bie 
approximately  1  year  from  the  date  of 
issuance  of  the  emergency  exemption. 
Under  section  408(1)(5),  food  that 
contains  residues  of  the  pesticide 
chemical  as  a  result  of  lawful  use  under 
the  terms  of  the  section  18  emergency 
exemption,  and  at  levels  that  are 
authorized  at  the  time  of  that 
applic:ation  or  use  under  the  tolerance 
or  exemption  that  was  established  under 
section  408(1)(6)  in  connection  with  the 
section  18  action,  would  remain  lawful 
after  the  tolerance  or  exemption  is 
automatically  revoked.  EPA  believes 
that  handling  the  section  18-related 
tolerances  and  exemptions  in  this 
manner  will  allow  EPA  to  respond 
promptly  to  emergency  conditions 
during  this  interim  period  and  will 


ensure  that  food  containing  pesticide 
residues  as  a  result  of  use  under  an 
emergency  exemption  will  not  be 
considered  "adulterated." 

In  deciding  to  continue  to  act  on 
section  18  emergency  exemptions  and  to 
issue  the  associated  tolerances  and 
exemptions  early  in  the  process  of 
FQPA  implementation,  EPA  recognizes 
that  it  will  be  necessary  to  make 
decisions  about  the  new  FFEXIA  section 
408,  including  the  new  safety  standard. 
In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408.  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development. 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 

n.  Emergency  Exemption  for 
Propiconazole  on  Sorghum  and  FFDCA 
Tolerances 

On  September  4. 1996.  the  Texas 
Department  of  Agriculture  availed  of 
itself  the  authority  to  declare  the 
existence  of  a  crisis  situation  within  the 
state,  thereby  authorizing  use  under 
FIFRA  section  18  of  propiconazole  on 
sorghum  for  control  of  northern  leaf 
bli^t.  Texas  stated  that  unusually  wet 
weather  conditions  this  summer  have 
resulted  in  an  increase  of  this  disease 
above  normally  occurring  levels.  It  is 
estimated  that  as  much  as  90%  of  all  the 
world's  grain  sorghum  grown  for  seed 
production  is  grown  in  the  requested 
site  of  this  section  18  application.  Due 
to  the  high  market  prices  for  grain 
sorghum,  acreage  has  increased  this  last 
year  and  reserves  of  certified  seed  for 
planting  have  been  exhausted.  If 
northern  leaf  blight  significantly 
reduces  yield  and  seed  quality  of  the 
sorghum  grown  for  seed  in  this  area, 
there  may  not  be  enough  available  seed 
for  planting  in  the  1997  season.  This 
could  result  in  an  economic  disaster 
affecting  grain  sorghum  producers 
everywhere. 

As  part  of  its  assessment  of  this  crisis 
declaration,  EPA  assessed  the  potential 
risks  presented  by  residues  of 
propiconazole  in  or  on  sorghum.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  to  grant  the  section  18 
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exemptions  only  after  concluding  that 
the  necessary  tolerances  under  FTDCA 
section  408(1)(6)  would  clearly  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  These 
tolerances  for  propiconazole  will  permit 
the  marketing  of  sorghum  treated  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemptions. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemptions 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  under 
section  408(e)  as  provided  in  section 
408(I)(6).  Although  these  tolerances  vnll 
expire  and  be  revoked  automatically 
without  further  action  by  EPA  on 
October  31, 1998.  under  FFDCA  section 
408(1)(5),  residues  of  propiconazole  not 
in  excess  of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on  sorghum 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  during 
the  term  of,  and  in  accordance  with  all 
the  conditions  of,  the  emergency 
exemptions.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  propiconazole  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  sorghum,  or 
whether  a  permanent  tolerance  for 
propiconazole  for  sorghum  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
propiconazole  by  a  State  for  special 
local  needs  under  FIFRA  section  24(c). 
Nor  does  this  action  serve  as  the  basis 
for  any  State  other  than  Texas  to  use 
this  product  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemptions  for  propiconazole,  contact 
the  Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate        « 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
lexicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 


determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effiects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effiect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  firom  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
vkrill  not  pose  appreciable  risks  to 
human  health.  An  imcertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  common)y  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  by  EPA  to  pose  a  reasonable 
certainty  of  no  harm. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposiu«, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 


commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  miUion,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

rv.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Propiconazole  is  already  registered  by 
EPA  for  use  on  apricots,  bananas, 
barley,  celery,  com.  grass,  nectarines, 
peaches,  pe^uts,  pecans,  pineapple, 
plums,  rice,  rye,  wheat,  and  wild  rice 
(see  40  CFR  180.434  for  specific 
tolerances).  Tolerances  exist  for  meat, 
milk,  poultry  and  eggs  to  address  the 
potential  for  secondary  residues 
resulting  from  the  use  of  treated 
commodities  as  feed.  Secondary 
residues  in  animal  commodities  from 
this  section  18  use,  resulting  from  the 
use  of  grain  sorghum  stover  as  feed,  are 
not  expected  to  exceed'existing 
tolerances.  At  this  time,  EPA  is  not  in 
possession  of  a  registration  application 
for  propiconazole  on  sorghum. 
However,  besed  on  information 
submitted  to  the  Agency,  EPA  has 
sufficient  data  to  assess  the  hazards  of 
propiconazole  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
propiconazole  on  grain  sorghiun  at  0.1 
ppm  and  grain  sorghum  stover  at  1.5 
ppm.  EPA's  assessment  of  the  dietary 
exposiues  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Profile 

1.  Chmnic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  EPA  has 
established  the  RfD  for  propiconazole  at 
0.013  milligrams(mg)/kilogram(kg)/day. 
This  RfD  is  based  on  a  1  year  dog 


58138  Federal  Register  /  Vol.  61.  No.  220  /  Wednesday.  November  13.  1996  /  Rules  and  Regulations 


feeding  study  wilh  a  NOEL  of  1.25  mg/ 
kg/day  and  an  uncertainty  factor  of  1(X). 
The  uncertainty  factor  of  100  was 
applied  to  account  for  inter-specie.s 
«xtra|X>lation  (10)  and  intra-species 
variability  (10).  Mild  irritation  of  the 
gastric  mucosa  was  the  offtN:t  observed 
at  the  lowest  effet:t  level  (LED  of  6.2 
mg/kg/day 

2.  Acuttf  toxicity  Agency  toxicologists 
have  re<:omniended  thai  the 
developmental  NOEL  of  30  mg/kg/day 
from  the  rat  developmental  toxicity 
study  he  used  for  acute  dietary  risk 
calculations.  The  LEL  of  90  mg/kg/day 
IS  based  on  the  inc:reased  incidence  of 
unossified  slemebrae,  nidimenlarv  ribs, 
and  shortenwl  or  absent  renal  papillae. 
The  population  of  loncern  for  this  risk 
assessment  is  females  13-t-  years  old. 

.3.  Carrinnfifniritv  Using  its 
Guidelines  for  C'^n:inogen  Risk 
Assessment  piihlished  September  24. 
1986  (51  FR  33992),  EPA  has  classified 
propiconazole  as  Group  "G"  for 
can:inogenicity  (po.ssible  human 
carcinogen)  The  Cancer  Peer  Review 
('ommittee  re<:ommended  the  RfD 
approa<:h  for  quantitation  of  human  risk. 
Therefore,  the  RfD  is  deemed  protective 
of  all  chronic  human  health  effects, 
including  (.ancer. 

B  Aggresintt'  Expoaure 

Tolerances  have  been  established  (40 
CFR  180  434)  for  the  rt'sidues  of 
propiconazole  and  its  metabwlites 
determined  as  2,4-dichlorol)enzoic  ac:id 
(expressed  as  parent  compound)  in  or 
on  various  raw  agricultural  commodities 
ranging  from  0  05  ppm  in  milk  to  60.0 
ppm  in  grass  seed  screenings. 

1    Chronic  fxposurr  For  the  purpose 
of  assessing  iJironic  dietary  exposure 
from  propiconazole.  EPA  assumed 
anticipated  residue  and  percent  of  crop 
treated  refinements  to  estimate  the 
Anticipated  Residue  Contribution  (ARC]) 
from  the  proposed  and  existing  food 
uses  of  propiconazole  The  use  of 
anticipated  residues  and/or  percent  of 
crop  treated  data  for  several  of  the 
existing  foo<:l  uses  in  this  analysis 
results  in  a  more  refined  estimate  of 
exposure  than  the  TMRC. 

Other  potential  soun;es  of  exposure  of 
the  general  population  to  residutfs  of 
pesticides  are  residues  in  drinking  water 
and  exposure  from  non-o<:cupational 
soun;es   Review  of  tern'strial  field 
dissipation  data  hy  the  Environmental 
Fate  and  F;ffe«:ts  Divi.sioii  indicates  that 
propiconazole  is  ^lersistent  and  leaches 
into  groundwater  (Pesticides  in 
Groundwater  Datalwse  (EPA  734-12-92- 
001,  September  1992)   Therw  is  no 
established  Maximum  (^oiu  entration 
Level  for  residues  ol  propii ona/ole  in 
linnking  water.  No  drinking  water 


health  advisory  levels  have  been 
established  for  propiconazole. 

The  Agency  aoes  not  have  available 
data  to  perform  a  quantitative  drinking 
water  risk  assessment  for  propiconazole 
at  this  time.  Previous  experience  with 
more  persistent  and  mobile  pesticides 
for  which  there  have  been  available  data 
to  perform  quantitative  risk  assessments 
have  demonstrated  that  drinking  water 
exposure  is  typically  a  small  percentage 
of  the  total  exposure  when  compared  to 
the  total  dietary  exposure.  This 
observation  holds  even  fo^ pesticides 
detected  in  wells  and  drinking  water  at 
levels  nearing  or  exceeding  established 
MCLs  Based  on  this  experience  and  the 
OPPs  best  scientific  judgement,  EPA 
concludes  that  it  is  not  likely  that  the 
potential  exposure  from  residues  of 
propiconazole  in  drinking  water  added 
to  the  current  dietary  exposure  will 
result  in  an  exposure  which  e.xceeds  the 
RfD 

Propiconazole  is  currently  registered 
for  residential  use  as  a  preservative 
treatment  for  wood  and  for  lawn  and 
ornamental  uses.  At  this  time,  the 
Agency  does  not  have  reliable  data 
which  would  allow  quantitative 
incorporation  of  risk  from  these  uses 
into  a  human  health  risk  assessment. 

Of  residential  uses,  EPA  believes  that 
the  lawn  use  poses  the  greatest  potential 
for  chronic  exposure.  According  to  lawn 
c:anj  usage  data,  there  is  no  reported 
usage  by  homeowners.  Two  sources 
report  usage  by  lawn  care  operators  and 
landscapers.  Based  on  acres  treated 
information,  between  3.850  to  6.725 
households  are  estimated  to  be 
potentially  treated  with  propiconazole. 
This  would  represent  between  0.004% 
to  0  007%  of  all  households  nationally. 
This  calculation  does  not  include 
propiconazole  use  on  golf  courses. 

2  Acute  exposure.  In  assessing  acute 
dietary  exposure  for  propiconazole.  EPA 
assumed  tolerance  level  residues.  100 
percent  crop  treated,  and  individual, 
sing!e-day  consumption  information  for 
■females,  13-*-  years  old",  the  population 
of  concern. 

EPA  has  not  estimated  non- 
occupational exposures  other  than 
dietary  for  propiconazole.  Though  the 
Agency  acknowledges  that  there  may  be 
short-term  residential  or  drinking  water 
exposure  scenarios,  no  acceptable 
reliable  data  to  assess  these  potential 
risks  are  available  at  this  time. 
Propiconazole  is  registered  for 
ri'sidential  uses.  While  dietary  and 
residential  scenarios  could  possibly 
o<:(  ur  in  a  single  day.  propiconazole 
would  rarely  be  present  on  both  the 
food  i-aten  and  the  lawn  on  that  single 
day  Even  assuming  this  were  the  case, 
it  is  yet  more  unlikely  that  residues 


would  be  present  at  tolerance  level  on 
all  food  eaten  that  day  for  which 
propiconazole  tolerances  exist,  as  is 
assumed  in  the  acute  dietary  risk 
analysis,  and  on  the  lawn  that  same  day. 
Because  the  acute  dietary  exposure 
estimate  assumes  tolerance  level 
residues  and  100%  crop  treated  for  all 
crops  evaluated  it  is  a  large  over- 
estimate of  exposure  and  it  is 
considered  to  be  protective  of  any  acute 
exposure  scenario. 

At  this  time,  the  Agency  has  not  made 
a  determination  that  propiconazole  and 
other  substances  that  may  have  a 
common  mode  of  toxicity  would  have 
cumulative  effects.  For  purposes  of  this 
tolerance  only,  the  Agency  is 
considering  only  the  potential  risks  of 
propiconazole  in  its  aggregate  exposure. 

C  Determination  of  Safety  for  U.S. 
Population 

1.  Chronic  risk.  Based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  EPA  has  concluded  that 
dietary  exposure  to  propiconazole  will 
utilize  6%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD.  Acceptable,  reliable 
data  are  not  available  to  quantitatively 
assess  risk  from  drinking  water. 
However.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  to  the 
U.S.  population  will  result  from 
aggregate  exposure  to  propiconazole 
residues. 

2.  Acute  risk.  For  the  population 
subgroup  of  concern,  females  13-f  years 
old,  the  calculated  Margin  Of  Exposure 
(MOE)  value  is  3000.  This  MOE  does 
not  exceed  the  Agency's  level  of 
concern  for  acute  dietary  exposure. 

D.  Determination  of  Safety  for  Infants 
and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  propiconazole. 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-year  reproductive 
toxicity  study  in  rats.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development.  Reproductive  toxicity 
studies  provide  information  relating  to 
effects  from  exposure  to  the  pesticide  on 
the  reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

Based  on  current  toxicological  data 
requirements,  the  data  base  for 
propiconazole  relative  to  pre-  and  post- 
natal toxicity  is  complete.  EPA  notes 
developmental  toxicity  NOELs  of  30 
mg/kg/day  in  rats  and  400  mg/kg/day 
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(HDT)  in  rabbits.  Developmental 
toxicity  was  observed  in  rats  at  90  mg/ 
kg/day;  these  effects  occurred  in  the 
presence  of  maternal  toxicity.  In  rabbits, 
no  developmental  delays  or  alterations 
were  noted;  increased  abortions  were 
observed  at  the  maternally  toxic  dose  of 
400  mg/kg/day.  The  developmental 
NOELs  are  more  than  24-  and  320-fold 
higher  in  the  rats  and  rabbits, 
respectively,  than  the  NOEL  of  1.25  mg/ 
kg/day  from  the  1-year  feeding  study  in 
dogs,  which  is  the  basis  of  the  RfD. 

In  the  two-generation  reproductive 
toxicity  study  in  the  rat,  the 
reproductive/developmental  toxicity  ■ 
NOEL  of  25  mg/kg/day  was  greater  than 
the  parental  (systemic)  toxicity  NOEL 
(<5  mg/kg/day;  LDT),  EPA  notes  that  the 
NOEL  of  25  mg/kg/day,  for  reproductive 
(pup)  toxicity,  was  20-fold  higher  than 
the  NOEL  of  1.25  mg/kg/day  from  the  1- 
year  feeding  study  in  dogs,  which  is  the 
basis  of  the  RfD.  The  reproductive  (pup) 
LEL  of  125  mg/kg/day  was  based  on 
decreased  offspring  survival  of  second 
generation  (F2)  pups,  and  on  decreased 
body  weight  throughout  lactation,  and 
an  increase  in  the  incidence  of  hepatic 
cellular  swelling  for  both  generations  of 
offspring  (Fl  and  F2  pups).  Because 
these  reproductive  effects  occurred  in 
the  presence  of  parental  (systemic) 
toxicity,  these  data  do  not  suggest  an 
increased  post-natal  sensitivity  to 
children  and  infants  (that  infants  and 
children  might  be  more  sensitive  than 
adults)  to  propiconazole  exposure. 

1.  Chronic  risk.  Based  on  ARC 
exposure  estimates,  EPA  has  concluded 
that  the  percentage  of  the  RiD  that  will 
be  utilized  by  dietary  exposure  to 
residues  of  propiconazole  ranges  from 
8%  for  children  7-12  years  old,  up  to 
20%  for  non-nursing  infants. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  safety  factor 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  data  base  unless  EPA  concludes 
that  a  different  margin  of  safety  is 
appropriate.  Based  on  current 
toxicological  data  requirements,  the  data 
base  for  propiconazole  relative  to  pre- 
and  post-natal  toxicity  is  complete.  As 
mentioned  above,  because  reproductive 
effects  occurred  in  the  presence  of 
parental  (systemic)  toxicity,  these  data 
do  not  suggest  an  increased  post-natal 
sensitivity  of  children  and  infants  to 
propiconazole  exposure,  and  therefore 
an  additional  safety  factor  was  not 
applied. 

The  ARC  value  for  the  most  highly 
exposed  infant  and  children  subgroup 
(non-nursirlg  infants  <1  year  old) 
occupies  20  percent  of  the  RfD.  This 
calculation  assumes  anticipated  residue 


and  percent  of  crop  treated  refinements 
for  some  commodities.  Acceptable, 
reliable  data  are  not  available  to 
quantitatively  assess  risk  to  this 
subgroup  from  drinking  water. 
However,  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  propiconazole 
residues. 

2,  Acute  risk.  At  present,  the  acute 
dietary  MOE  for  females  13+  years  old 
is  3000,  This  MOE  calculation  was 
based  on  the  developmental  NOEL  of  30 
mg/kg/day  from  the  rat  study.  This  risk 
assessment  assumed  100%  crop  treated 
with  tolerance  level  residues  on  all 
treated  crops  consumed,  resulting  in  a 
significant  over-estimate  of  dietary 
exposure.  The  large  acute  dietary  MOE 
calculated  for  females  \3+  years  old 
provides  assurance  that  there  is  a 
reasonable  certainty  of  no  harm  for  both 
females  13-t-  years  and  the  pre-natal 
development  of  infants. 

V.  Other  Considerations 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood 
for  this  tolerance.  There  are  no  Codex 
maximum  residue  levels  established  for 
residues  of  propiconazole  on  sorghum. 
Adequate  enforcement  methodology, 
GC/ECD,  is  available  to  enforce  the 
tolerance  expression.  Analytical 
methodologies  for  the  determination  of 
propiconazole  and  its  metabolites  in 
plant  and  animal  commodities  (Ciba- 
Geigy  Analytical  Methods  AG-454  and 
AG-517,  respectively)  have  been 
successfully  validated  by  the  Agency's 
Analytical  Chemistry  Laboratory  and 
have  been  approved  for  publication  in 
PAM  II  for  enforcement  purposes.  These 
methods  have  not  as  of  this  time 
appeared  in  PAM  II,  but  a  copy  of  the 
methods  may  be  obtained  from  the 
Public  Response  and  Program  Resources 
Branch  at  the  location  listed  under  the 
ADDRESSES  unit. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
wdth  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  propiconazole  in  grain  sorghum  at  0.1 
ppm  and  grain  sorghum  stover  at  1.5 
pprti.  These  tolerances  will  expire  and 
be  automatically  revoked  without 
further  action  by  EPA  on  October  31, 
1998. 

VIL  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  {1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 


409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  vdth 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  January  13,  1997 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33{i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vin.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (OPP- 
300441).  A  public  version  of  this  record, 
which  does  not  include  any  informatioa 
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claimed  as  CBI.  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests.  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
ele<ironica!ly  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

DC.  Regulatory  Assesamenl 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Exe<;utive  Order. 
Under  section  3(f).  the  order  defines  "a 
significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  Slate,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant"):  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  thereof:  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  this  Exetuitive  Order. 
Pursuant  to  the  terms  of  this  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

This  action  does  not  impose  any 
enfon;eable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L  104-4).  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28.  1993).  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 


special  consideration  as  required  by 
Executive  Order  12898  (59  FK  7629. 
February  16.  1994). 

Because  FFDCA  section  408(I)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  604(a),  do  not 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  U  of  Pub.  L.  104-121.  110 
Stat.  847).  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  SubjecU  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  (wsts.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  31.  1996. 
Daniel  M.  Barolo, 

Dinclor.  Office  of  Pesticide  Programs. 
Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authoriry:  21  U.S.C.  346a  and  371. 

2.  In  §  180.434,  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

$180,434  1-a2-(2,4-dicMoroptMny«>-4- 
pro^yl- 1  ,»HJtoxotaf>-2-yqm*thyl}>1  K-1 .2,4- 

trtazole;  tolerances  for  resMuee. 

•         •         *         •         • 

(d)  Time-limited  tolerances  are 
established  for  residues  of  the  fungicide 
propiconazole,  l-||2-(2.4- 
dichlorophenyl)-4-propyl-l,3-dioxoIan- 
2-yl|methyl|-lH-1.2.4-triazole.  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  are 
specified  in  the  following  table.  Each 
tolerance  expires  and  is  automatically 
revoked  on  the  date  specified  in  the 
table  without  further  action  by  EPA. 


Parts  per 
mrikon 

ExpiratiorV 

revocation 
date 

Gran  sofighum  sto- 
ver 

1.5 

October 
31.  1998 

IFR  Doc.  96-29020  Filed  11-12-96;  8:45  am) 

■LIMOCOM  I 


Parts  per 
million 

ExpiratiorV 

Comrrxxlrty 

revonatxKi 
date 

Gram  sorghum 

0.1 

Octotjer 
31.1998 

DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  431 

Administration  for  Children  and 
Families 

45  CFR  Part  205 

RIN  0970-AB32 

Medicaid  and  Aid  to  Families  With 
DepefHlent  Children;  Certain 
Provisions  of  the  National  Voter 
Registration  Act  of  1993 

AGENCIES:  Administration  for  Children 

and  Families  (ACF),  and  Health  Care 

Financing  Administration  (HCFA), 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  These  final  rules  would 
remove  certain  regulatory  restrictions 
that  conflict  with  implementation  of  the 
National  Voter  Registration  Act  of  1993 
(NVRA),  Pub.  L.  103-31.  The  NVRA 
provisions  will  make  it  easier  for 
individuals  to  vote  in  elections  for 
Federal  office. 

EFFECTIVE  DATE:  November  13. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
AFDC:  Mr.  Mack  A.  Storrs.  ACF/OFA 
5th  floor.  370  L'Enfant  Promenade  SW., 
Washington,  DC  20447.  telephone  (202) 
401-9289. 

Medicaid:  Mr.  Marinos  T.  Svolos, 
7500  Security  Boulevard,  Baltimore, 
Maryland,  21244-1850.  telephone  (410) 
786-^582. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  NVRA  contains  three  provisions 
which  will  make  it  easier  for 
individuals  to  register  to  vote  in 
elections  for  Federal  office.  These 
include:  (1)  The  simultaneous 
application  for  or  renewal  of  drivers 
licenses  and  voter  registration  (the 
motor  voter  part  of  the  bill):  (2)  the 
adoption  and  use  of  a  "mail" 
application  form  for  voter  registration; 
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and  (3)  the  designation  of  State  voter 
registration  agencies,  including  among 
others  all  offices  in  a  state  that  provide 
"public  assistance"  and  "State-funded 
programs  primarily  engaged  in 
providing  services  to  persons  with 
disabilities." 

As  defined  in  the  ctmference  report, 
dated  February  2, 1993,  the  term 
"public  assistance  agencies"  includes 
"*  *  *  those  State.agencies  in  each 
State  that  administer  or  provide  services 
under  the  Food  Stamp,  Medicaid,  the 
Women,  Infants  and  Children  (WIC)  and 
the  Aid  to  Families  with  Dependent 
Children  (AFDC)  programs"  (H.  Rep. 
No.  103-66  (1993),  p.  19). 

According  to  section  7(a)(4)  of  the 
NVRA,  public  assistance  offices  shall: 
Distribute  mail  voter  registration  forms; 
provide  assistance  in  forms  completion; 
and  provide  a  service  to  accept 
completed  forms  and  to  transmit  them 
to  appropriate  authorities.  These 
services  are  to  be  available  at  the  time 
of  application,  recertification,  or 
renewal  or  when  a  change  in  address  is 
reported.  The  NVRA  also  contains 
provisions  addressing  how  applicants 
and  or  recipients  of  public  assistance 
are  to  be  informed  to  their  right  to 
request  or  decline  this  assistance. 

Section  7(a)(5)  of  the  NVRA  indicates 
that  these  offices  shall  not:  Seek  to 
influence  a  party  preference;  display 
party-affiliated  materials;  discourage 
registration;  or  imply  in  any  way  that 
the  availability  of  services  or  benefits  is 
dependent  upon  a  decision  to  register  or 
not  to  register  to  vote. 

States  that  have  continuously 
permitted  voter  registration  at  polling 
places  at  the  time  of  voting  in  a  general 
election  for  Federal  office  (since  March 
11. 1993,  or  pursuant  to  State  law 
enacted  on  or  before  that  date)  or  States 
with  no  voter  registration  requirements 
for  any  voter  in  the  State  with  respect 
to  an  election  for  Federal  office 
continuously  since  March  11, 1993,  are 
exempt  from  NVRA  requirements. 

State  agencies  responsible  for  the 
administration  of  the  AFDC  and 
Medicaid  programs  have  already  been 
advised  of  the  availability  of  Federal 
financial  participation  [FFP]  necessary 
to 'conduct  voter  registration  assistance 
in  public  assistance  offices  in 
accordance  with  section  7  of  the  NVRA. 
The  Administration  for  Children  and 
Families  and  the  Health  Care  Financing 
Administration  vnll  issue  further 
guidance  in  program  instructions  as 
needed  to  AFDC  and  Medicaid  agencies 
regarding  the  implementation  of  these 
provisions.  All  relevant  Federal 
agencies  will  continue  to  work  closely 
with  each  other  and  with  State  public 


assistance  agencies  toward  the 
successful  implementation  of  this  Act. 

Under  section  9  of  the  NVRA  the 
Federal  Election  Commission  (FEC),  in 
consultation  with  the  chief  election 
officers  of  the  States,  is  required  to 
develop  a  national  mail  voter 
registration  appUcation  form  for 
elections  to  Fmleral  office  and  to  submit 
reports  to  Congress  assessing  the  impact 
of  the  legislation  dining  the  preceding 
2-year  period  for  each  odd-niunbered 
year  beginning  June  30. 1995.  The  FEC 
published  a  Final  Rule  related  to  these 
provisions  in  the  Federal  Regist«r  on 
June  23. 1994  (59  FR  32311-32325). 

The  Department  regards  the  NVRA  as 
an  integral  feature  of  its  goal  to  reform 
the  welfare  system.  Our  present 
initiative  encourages  States  to  change 
welfare  agency  culture  from  one  that 
focuses  primarily  on  issuing  checks  and 
monitoring  eligibility  to  one  that 
provides  an  array  of  services  in  support 
of  family  responsibility  and  financial 
independence.  These  NVRA  provisions 
promote  family  responsibility  by 
empowering  the  client  population  to 
exercise  the  essential  democratic  right 
to  participate  in  the  electoral  process. 

Notice  (rf' Proposed  Rulemaking 

Current  regiilatory  provisions  at  45 
CFR  205.50(a)(4)  and  42  CFR 
431.307(a)(2).  (b),  and  (c)  resuU  in 
barring  the  distribution  of  voter 
registration  materials  to  AFDC  and 
Medicaid  applicants  and  recipients. 
Enactment  of  the  NVRA  mandates  that 
State  and  local  public  assistance  offices 
conduct  such  activities.  In  order  to 
comply  with  these  statutory 
requirem^its,  we  proposed  amending 
the  aforementioned  regulations  to 
remove  the  bar  fi-om  the  States  subject 
to  the  NVRA.  An  NPRM  was  published 
in  the  Federal  Register  on  November  22, 
1994  (59  FR  60109). 

As  originally  written,  the  NPRM 
would  continue  the  bar  on  distribution 
of  voter  registration  materials  by  State 
public  assistance  and  Medicaid  agencies 
in  States  that  are  exempt  from  the 
NVRA.  This  position  was  questioned  by 
a  nimiber  of  commenters.  We  agree  with 
the  commenters  that  exempt  States 
should  not  be  barred  from  conducting 
voter  registration  activities  as  provided 
under  the  NVRA.  We,  therefore,  have 
eliminated  language  that  would  prohibit 
such  discretionary  activities  by  those 
States.  This  is  discussed  in  greater  detail 
in  the  follovtring  section. 

We  also  have  made  a  minor,  clarifying 
change  in  §§  431.307(d)  and  205.50(a) 
(4)(iv). 


ReqMHiM  to  ConunentB 

We  reoeived  six  comments  on  the 
proposed  rules.  Four  were  from 
advocacy  groups,  one  was  from  a  State 
government  agency,  and  one  was  from 
a  real  estate  agency.  A  discussion  of 
these  comments  and  our  response 
follows: 

Comment:  We  received  four 
comments  indicating  that  State  welfere 
offices  should  be  required  to  use  a 
single  form  which  would  allow  AFDC 
applicants  to  register  to  vote  at  the  same 
time  they  apply  for  AFDC.  This  single 
form  would  ensure  that  the  voter 
registration  is  not  overlooked  by  the 
worker  handling  the  AFDC/Medicaid 
application.  The  commenters  believe 
that,  among  other  benefits,  the 
combined  voter  registration/ AFDC/ 
Medicaid  appUcation  form  would  lead 
to  a  greater  number  of  people  registering 
to  vote  than  if  the  forms  were  separated. 
They  contend  that  combining  the 
registration  form  with  the  application 
for  services  is  the  single  most  effective 
way  to  offer  registration  services,  and 
that  using  separate  forms  for  voter 
registration  purposes  results  in 
significantly  lower  registration  rates. 

Response:  We  acknowledge  that  a 
single  form  that  combines  the  AFDC/ 
Medicaid  and  voter  applications  may 
better  facilitate  the  voter  registration 
process.  Accordingly,  we  «icourage 
State  agencies  to  adopt  this  solution. 
However,  the  statute  does  not  mandate 
that  a  combined  application/registration 
form  be  used. 

Consequently,  each  state  has  the 
latitude  to  use  a  combined  AFDC/ 
Medicaid/voter  registration  form  or  not 
to  use  such  a  form,  whichever  is 
deemed  most  practical  for  that 
particular  State. 

Accordingly,  we  have  not  adopted  the 
commenters'  suggestion  but  feel  that 
States  should  seriously  consider  the 
merits  of  utilizing  a  single  form  that 
combines  the  AFDC/Medicaid  voter 
registration  applications.  When  using  a 
combined  form,  workers  must  inform 
clients,  as  required  by  section  7(a)(5)  of 
the  NVRA,  that  their  receipt  of  AFDC/ 
Medicaid  benefits  is  not  dependent 
upon  a  decision  to  register  or  not  to 
register  to  vote. 

Comment:  Although  the  Federal 
Election  Conmiission  (FEC)  final  rule 
requires  States  to  submit  statistical  data 
on  registrations  that  are  received  from 
agencies  in  the  States,  four  commenters 
suggested  that  the  HHS  final  rules  also 
provide  for  some  sort  of  data  collection 
to  help  evaluate  the  implementation  of 
the  NVRA.  The  commenters  suggested 
that  HHS  would  find  it  useful  to 
compile  some  statistics  of  its  own  to 
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facilitate  program  improvements  and 
cost  efficiency  measures. 

Response:  Under  section  9  of  the 
NVRA  the  FEC  is  required  to  submit 
reports  to  Congress  to  assess  the  impact 
of  the  NVRA  each  odd-numbered  year 
beginning  June  30.  1995.  The  FEC  final 
rules  describe  the  extensive 
recordkeeping  and  reporting 
requirements  that  must  be  maintained 
by  the  chief  election  official  of  each 
State.  According  to  the  FEC  final  rules, 
among  other  data,  reports  must  include 
the  statevride  number  of  registration 
applications  that  were  received  from  all 
public  assistance  agencies.  While  more 
data  might  prove  useful  in  the 
evaluation  of  program  operations,  these 
final  rules  do  not  seek  or  require  the 
compilation  of  additional  information. 
We  have  not  adopted  the  commentera' 
suggestion  because  additional 
recordkeeping  and  reporting 
requirements  above  those  already 
required  by  the  FEC  would  negatively 
impact  State  welfare  agency  staff  who 
are  providing  voter  registration  services 
in  conjunction  with  other  caseload 
priorities. 

Comment:  The  NPRM  proposed  to 
continue  to  apply  the  bar  against 
registering  voters  in  States  that  are 
exempt  from  the  NVRA.  Specifically, 
those  States  that  permit  voter 
registration  at  polling  places  (since 
March  11.  1993  or  pursuant  to  State  law 
enacted  on  or  before  that  date)  or  States 
with  no  voter  registration  for  any  voter 
in  the  State  with  respect  to  an  election 
for  Federal  office  (since  March  11,  1993) 
are  exempt  from  NVRA  requirements 
and  are  currently  prohibited  from 
conducting  voter  registration  activities 
at  the  welfare  office  level.  Three 
commenters  objected  to  continuing  this 
bar  and  requested  that  it  be  stricken 
fit>m  the  final  rule.  These  commenters 
indicated  that  no  State  should  be  barred 
from  conducting  such  registration 
activities  and  recommended  that  States 
exempt  from  the  NVRA  be  allowed  the 
discretion  to  determine  whether  they 
will  offer  voter  registration  by  public 
assistance  agencies. 

Response:  We  agree  with  the 
recommendation.  Neither  the  NVRA  nor 
the  Social  Security  Act  expressly 
prohibit  an  exempt  State  h-om  assisting 
clients  to  register  to  vote.  Accordingly, 
we  believe  that  States  exempt  from  the 
NVRA  should  have  the  discretion  to 
allow  their  AFIXVMedicaid  population 
to  register  to  vote  so  long  as  the 
provisions  of  section  7(a)(5)  of  the 
NVRA  are  followed.  These  provisions 
contam  a  number  of  protections  to 
ensure  that  the  registration  process  will 
be  fair  and  non-partisan.  Specifically, 
offices  shall  not:  Seek  to  influence  a 


party  preference;  display  party-affiliated 
materials;  discourage  registration;  or 
imply  in  any  way  that  the  availability  of 
services  or  benefits  is  dependent  upon 
the  applicant's  or  recipient's  decision  to 
register  or  not  to  register  to  vote.  The 
final  regulation  has  been  modified  to 
expressly  prohibit  the  mailing  or 
distribution  of  partisan  voting 
information.  We  added  the  word 
"partisan"  because  we  believe  it  will  be 
helpful  to  State  agencies  in 
implementing  their  voter  registration 
activities.  We  also  removed  rediuidant 
references  to  the  NVRA. 

Comment:  One  commenter  objected  to 
employees'  assisting  applicants  in  the 
completion  of  voter  registration 
application  forms  because  this  would 
impose  a  burden  unrelated  to  the 
employees'  basic  work.  The  commenter 
also  questioned  the  possibility  of  an 
employee  influencing  the  applicant  to 
register  for  the  employee's  choice  of 
political  parties. 

Response:  We  do  not  agree.  The 
statute  requires  that  public  assistance 
offices  make  available  assistance  to 
AFDC/Medicaid  applicants  and 
recipients  in  registering  them  to  vote. 
According  to  section  7(a)(4)(A)  of  the 
NVRA,  public  assistance  offices  shall 
make  the  following  services  available: 
"(i)  Distribution  of  mail  voter 
registration  application  forms.*  *   *;  (ii) 
Assistance  to  applicants  in  completing 
voter  registration  application  forms, 
unless  the  applicant  refuses  such 
assistance;"  and,  "(iii)  Acceptance  of 
completed  voter  registration  application 
forms  for  transmittal  to  the  appropriate 
State  election  official."  Therefore,  staff 
must  make  available  to  applicants  the 
same  level  of  assistance  in  completing 
voter  registration  application  forms  as 
they  do  in  assisting  applicants 
completing  AFDC/Medicaid  forms. 

Regarding  the  commenter's  concern 
about  an  employee's  influencing  a  client 
to  register  for  one  particular  party,  the 
statute  provides  a  safeguard.  Section 
7(a)(5)  of  the  NVRA  states  that  an 
employee  who  provides  voter 
registration  services  shall  not  "seek  to 
influence  an  applicant's  political 
preference  or  party  registration"  or 
"display  any  such  political  preference 
or  party  allegiance."  We  are  confident 
that  State  welfare  agencies  have 
instituted  the  proper  safeguards  to 
prevent  abuse. 

Comment:  One  commmenter  was 
concerned  because  the  HHS  regulations 
are  silent  as  to  the  obligation  to  comply 
with  the  Voting  Rights  Language 
Assistance  Act  of  1992,  in  particular 
section  203.  This  section  enables  a 
community  to  receive  bilingual  voting 
assistance  if  more  than  10,000  voting 


age  citizens  in  a  jurisdiction  belong  to 
a  single  language  minority  with  limited 
English  proficiency  and  the  illiteracy 
rate  of  the  citizens  in  the  language 
minority  is  higher  than  the  national 
illiteracy  rate.  It  was  also  suggested  that 
HHS  take  a  greater  role  in  support  of 
bilingual  voting  assistance. 

Response:  We  do  not  feel  that  it  is 
necessary  for  DHHS  to  regulate  in  this 
area.  The  regidatory  nsquirements 
implementing  the  Language  Assistance 
Act  of  1992  can  be  found  at  28  CFR  Part 
55.  State  election  officials  and  AFDC/ 
Medicaid  agency  staff  should  work 
together  to  implement  these  regvdatory 
requirements. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  E)epartment  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles. 

Paperwork  Reduction  Act 

These  final  regulations  do  not  require 
any  Information  collection  activities, 
and  therefore  no  approval  is  necessary 
under  the  Paperwork  Reduction  Act  of 
1995. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  these  proposed  rules 
is  on  State  governments  and 
individuals.  Therefore,  we  certify  that 
these  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affiect  benefits  to  individuals  and 
payments  to  States.  Thus,  a  regulatory 
flexibility  analysis  is  not  required. 

ListofSub^ts 

45  CFR  Part  205 

Computer  technology,  Grant 
programs — social  programs.  Privacy. 
Public  assistance  programs.  Reporting 
and  recordkeeping  requirements,  Wages. 

42  CFR  Part  431 

Aid  to  families  with  dependent 
children.  Aliens.  Contracts 
(agreements) — State  plan).  Eligibility, 
Grant-in- Aid  Program — health.  Guam. 
Health  facilities.  Medicaid,  Puerto  Rico, 
Supplemental  Security  Income  (SSI), 
Virgin  Islands. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  13.780,  Assistance  Payments- 
Maintenance  Assistance;  Program  No.  93.778, 
Medical  Assistance  Program) 
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Dated:  June  6. 1996. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Dated:  June  14. 1996. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  July  26, 1996. 
Donna  E.  Shalala, 
Secretary,  Health  and  Human  Services. 

For  the  reasons  explained  in  the 
preamble,  part  431  of  Chapter  IV.  Title 
42,  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  authority  citation  for  Part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  431.307  is  amended  by 
revising  peu-agraph  (a)(2)  and  (b)  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  431 .307    Distribution  of  information 
materials. 

(a)  •  *   * 

(2)  Have  no  political  implications 
except  to  the  extent  required  to 
implement  the  National  Voter 
Registration  Act  of  1993  (NVRA)  Pub.  L. 
103-31;  for  States  that  are  exempt  from 
the  requirements  of  NVRA,  voter 
registration  may  be  a  volvmtary  activity 
so  long  as  the  provisions  of  section 
7(a)(5)  of  NVRA  are  observed; 
***** 

(b)  The  agency  must  not  distribute 
materials  such  as  "holiday"  greetings, 


general  public  annoimcements,  partisan 
voting  information  and  alien  registration 
notices. 

***** 

(d)  Under  NVRA,  the  agency  must 
distribute  voter  information  and 
registration  materials  as  specified  in 
NVRA. 

For  the  reasons  explained  in  the 
preamble.  Part  205  of  Chapter  II,  Title 
45,  Code  of  Federal  Regulations,  is 
iamended  as  set  forth  below: 

PART  205— GENERAL 
ADMINISTRATION— PUBLIC       - 
ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  Part  205 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  602,  603,  606,  607, 
1302, 1306(a).  and  1320b-7:  42  U.S.C. 
1973gg-5. 

2.  Section  205.50  is  amended  by 
revising  paragraphs  (a)(4),  introductory 
text,  and  (a)(4)(i),  adding  a  new 
paragraph  (a)(4)(iv),  and  adding 
paragraph  (b)  to  read  as  follows: 

§  205.50    Safeguarding  information  for  the 
financial  assistance  programs. 

(a)  *  *   * 

(4)  All  materials  sent  or  distributed  to 
applicants,  recipients,  or  medical 
vendors,  including  material  enclosed  in 
envelopes  containing  checks,  will  be 
limited  to  those  which  are  directly 
related  to  the  administration  of  the 
program  and  will  not  have  political 
implications  except  to  the  extent 
required  to  implement  the  National 
Voter  Registration  Act  of  1993  (NVRA), 
Pub.  L.  103-31.  Under  this  requirement: 

(i)  Specifically  excluded  from  mailing 
or  distribution  are  materials  such  as 


"holiday"  greetings,  general  public 
annoimcements,  alien  registration 
notices,  and  partisan  voting 
information. 


(iv)  Under  NVRA,  the  agency  must 
distribute  voter  information  and 
registration  materials  as  specified  in 
NVRA. 

(b)  Voluntary  voter  registration 
activities.  For  States  that  are  exempt 
from  the  requirements  of  NVRA,  voter 
registration  may  be  a  voluntary  activity 
so  long  as  the  provisions  of  section 
7(a)(5)  of  NVRA  are  observed. 
***** 

[FR  Doc.  96-28939  Filed  11-12-96;  8:45  am] 
BiLUNG  CODE  41SM)1-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  150 

Compatibility  of  Cargoes 

CFR  Correction 

In  title  46  of  the  Code  of  Federal 
Regulations,  parts  140  to  155,  revised  as 
of  October  1,  1995,  on  page  46,  in  the 
second  column,  in  part  150.  appendix  I 
(a),  the  entry  for  "Ethyl  alcohol  (20)" 
was  inadvertently  omitted  in  the 
"Compatible  with"  column  for  the  entry 
"Caustic  soda,  50%  or  less  (5)"  in  the 
"Member  of  reactive  group"  column, 
preceding  the  entry  for  "Ethyl  alcohol 
(40%,  whiskey)  (20). 

BILUNG  CODE  1S06-01-0 
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Proposed  Rules 


F«d«ni  Ragialar 

Voi.  61.  No.  220 

Wednesday.  November  13.  1996 


This  sactmn  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  al  the  propoa«d 
osuance  o(  rules  and  regulations  The 
purpose  of  these  notKes  is  to  grve  inlerested 
persons  an  oppoctunrty  to  partcipate  m  the 
rule  makmg  pnof  to  the  adoption  of  the  fir^ 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Offlc*  of  Thrift  Supwvision 

12  CFR  Part  575 
[No.  96-105] 
RIN  1550-AB04 

Mutual  Savings  and  Loan  Holding 
Companies 

AOENCV:  Office  of  Thrift  Supervision. 

Treasury. 

ACnOM:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Office  of  Thrift 
Supervision  (OTS).  is  issuing  this 
advance  notice  of  proposed  rulemaking 
to  solicit  comments  on  amending  the 
regulations  regarding  Mutual  Savings 
and  Loan  Holding  Companies  to  permit 
the  establishment  of  a  mutual  holding 
company  ("MHC")  structure  that 
includes  an  intermediate  stock  holding 
company.  The  OTS  will  consider  the 
comments  received  in  determining 
whether  to  proceed  with  the 
development  of  a  proposed  rule  to 
permit  the  formation  of  intermediate 
stock  holding  companies  by  MHCS.  The 
OTS  solicits  comments  on  the  specific 
questions  set  forth  below  and  on  all 
aspects  of  permitting  MHCs  to  form 
intermediate  holding  companies. 
DATES:  Comments  must  be  received  on 
or  before  December  13.  1996. 
AOOACSSCS:  Send  conunents  to  Manager. 
Dissemination  Branch.  Records 
Management  and  Information  Policy. 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW..  Washington.  DC.  20552. 
Attention  Docket  No.  96-105.  These 
submissions  may  be  hand-delivered  to 
1700  G  Street.  NW.,  from  9:00  A.M.  to 
5:00  P.M.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755.  Comments  will 
be  available  for  inspection  at  1700  G 
Street.  NW..  from  9:00  A.M.  until  4:00 
P.M.  on  business  days. 
FOR  FURTHER  IHF0RMAT10H  CONTACT: 
lames  H.  Underwood.  Special  Counsel 
(202/906-7354).  Dwight  C.  Smith. 


Deputy  Chief  Counsel  (202/906-6990). 
Business  Transactions  Division,  Chief 
Counsel's  Office:  Gary  Masters. 
Financial  Analyst  (202/90&-6729). 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision.  1700  G  Street.  NW.. 
Washington.  DC.  20552. 
8UPPt.EMENTARY  tNFOmUTKM:  The  OTS 
has  received  several  inquiries  from 
MHCs  and  mutual  savings  associations 
contemplating  conversion  to  stock  and 
reorganization  into  MHC  form 
concerning  whether  an  MHC  can  form 
an  intermediate  state-chartered  stock 
holding  company  to  hold  the  stock  of  its 
insured  savings  association  subsidiary. 
The  MHC  would  hold  at  least  a  majority 
of  the  stock  of  the  intermediate  holding 
company.  The  intermediate  holding 
company  could  issue  a  minority  of  its 
shares  of  stock  to  the  public  and  would 
hold  100%  of  the  stock  of  the  insured 
savings  association  subsidiary.  The 
intermediate  holding  company  would 
be  a  state-chartered  corporation,  unlike 
the  MHC.  which  has  a  federal  charter. 

Under  current  mutual  holding 
company  regulations  (12  CFR  part  575). 
a  mutual  savings  association  may 
reorganize  into  a  MHC  by  forming  a 
stock  savings  association  which 
assumes  the  liabilities  and  assets  of  the 
mutual  savings  association  and  issues  at 
least  a  majority  of  its  stock  to  the  MHC. 
Depositors  of  the  mutual  association 
continue  to  maintain  a  deposit-creditor 
relationship  with  the  stock  savings 
association  subsidiary  while  retaining 
their  other  indicia  of  ownership,  eq., 
voting  rights,  liquidation  rights,  with 
the  MHC.  The  stock  savings  association 
subsidiary  may  issue  up  to  49  percent 
of  its  shares  to  the  public. 

In  a  previous  legal  opinion,  the  OTS' 
staff  declined  to  concur  with  a  request 
to  permit  the  formation  of  a  multi-tier 
mutual  holding  company  structiire. 
Upon  further  consideration  of  this  issue, 
the  OTS  has  determined  to  solicit 
comments  from  the  public  on  whether 
Section  10(o)  of  the  Home  Owners  Loan 
Act  and  the  regulations  promulgated 
thereunder  should  be  read  to  [lermit  the 
formation  of  a  multi-tier  mutual  holding 
company  structure,  and  if  so.  what 
restrictions  should  apply  to  such  a 
structure. 

Entities  interested  in  forming  multi- 
tier  MHCs  have  indicated  that  the 
primary  purpose  is  to  permit  the 
intermediate  stock  holding  company, 
which  would  issue  shares  to  minority 


stock  holders,  to  engage  in  a  stock 
repurchase  program  without  the 
(lotential  negative  tax  consequences  that 
would  ensue  if  such  a  program  were 
engaged  in  by  the  insuied  savings 
association  subsidiary.  Under  the 
current  MHC  regulations,  12  CFR 
575.11(c),  a  savings  association 
subsidiary  is  permitted  to  engage  in  a 
stock  repurchase  program  subject  to 
certain  restrictions.  It  is  the  OTS' 
current  view  that  the  current  repurchase 
restrictions  at  §  575.11(c)  would  apply 
to  the  intermediate  holding  company. 
Entities  seeking  to  form  a  multi-tier 
mutual  holding  company  structure  also 
have  suggested  other  reasons  for  its 
creation:  the  presence  of  an 
intermediate  stock  holding  company 
would  facilitate  acquisitions;  and  the 
intermediate  holding  company  may 
have  greater  powers  than  the  MHC. 

Questions  on  Which  Comment  is  Sought 

The  OTS  is  hereby  requesting 
comment  during  a  30-day  comment 
period  on  the  following  questions  and 
issues: 

(1)  Assuming  the  mutual  holding 
company  statute  and  the  OTS' 
implementing  regulations  can  be  read  to 
permit  the  formation  of  an  intermediate 
stock  holding  comp>any,  should  that 
holding  company  be  subject  to  the  same 
activities  limitations  as  a  MHC  or  may 

it  be  treated  as  a  unitary  savings  and 
loan  holding  company? 

(2)  The  NfOiC  regulations  impose 
various  restrictions  and  limitations  on 
the  MHC  and  the  savings  association 
subsidiary  of  the  MHC.  These 
limitations  include  restrictions  on 
pledges  of  the  subsidiary  savings 
association's  stock  by  a  MHC,  waiver  of 
dividends,  and  limitations  on 
indemnification  and  employment 
contracts.  It  is  not  clear  that  these 
restrictions  would  be  directly  applicable 
to  the  intermediate  stock  holding 
company.  Should  these  restrictions  be 
applicable  to  an  intermediate  stock 
holding  company  in  the  same  manner  in 
which  they  are  applicable  to  the  MHC? 
Commenters  should  discuss  any  reasons 
for  not  applying  the  restrictions  and  the 
consequences  of  such. 

(3)  Should  the  intermediate  stock 
holding  company  be  required  to  obtain 
the  approval  of  the  OTS  prior  to  issuing 
any  debt  or  equity  security  to  any 
person  other  than  its  parent  MHC? 
Should  a  subsidiary  stock  thrift  be  able 
to  issue  minority  voting  stock  or  other 
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classes  of  securities?  If  so,  imder  what 
circumstances?  How  should  any  such 
stock  be  treated  in  a  conversion  of  the 
MHC  to  stock  form? 

(4)  The  OTS  is  the  sole  chartering 
authority  for  MHCs  that  are  subject  to 
part  575.  Since  both  the  parent  MHC 
and  the  savings  association  subsidiary 
of  an  intermediate  holding  company  are 
chartered  by  the  OTS  as  special  limited 
purpose  corporations,  to  what  extent 
should  the  diarter  and  bylaws  (and  any 
amendments)  of  the  intermediate 
holding  company  be  subject  to  review 
and  approval  by  the  OTS?  Should  the 
OTS  require  that  provisions  of  the 
intermediate  company's  charter  be 
consistent  with  the  Federal  MHC 
charter? 

(5)  The  savings  association  subsidiary 
of  a  MHC  is  subject  to  various 
restrictions  on  stock  issuances, 
including  a  requirement  that  all  stock 
issuances  generally  be  structured  in  a 
manner  that  is  similar  to  a  stock 
conversion  offering  under  12  CFR  part 
563b.  Should  these  restrictions  also  be 
applicable  to  the  intermediate  holding 
company?  If  not,  why  not?  Should  all 
other  provisions  of  12  CFR  part  575 
governing  minority  stock  issuances  be 
applicable  to  minority  stock  issuances 
by  intermediate  holding  companies?  If 
not.  why  not? 

(6)  What  are  the  consequences  to  the 
MHC  of  permitting  the  intermediate 
holding  company  to  retain  capital 
generated  by  the  savings  association 
subsidiary? 

(7)  Other  than  permitting  stock 
repurchases  and,  perhaps,  facilitating 
acquisitions  and  expanding  the  powers 
in  the  MHC  structure,  are  there  other 
reasons -for  creating  a  multi-tier 
structure?  Commenters  should  identify 
any  additional  potential  benefits  of  a 
multi-tier  holding  company  structure 
and  address  any  necessary  regulatory 
changes  that  would  facilitate  the  use  of 
the  multi-tier  structure  consistent  with 
the  MHC  statute. 

Dated:  November  1. 1996. 

By  the  Office  of  Thrift  Supervision. 
Nicolas  P.  Retsinas, 
Director. 
[PR  Doc.  96-28989  Filed  11-12-96;  8:45  am] 

BILLING  CODE  e720-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-CE-2S-AD] 

RIN  2120-AA64 

Ainworthiness  Directives;  Avions 
Pierre  Robin  IModei  R2160  Airpianes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Avions  Pierre 
Robin  Model  R2160  airplanes.  The 
proposed  action  would  require 
repetitively  inspecting  the  weld  area 
between  the  strut  and  the  lower  plate  of 
the  nose  landing  gear  leg  for  cracks,  and 
replacing  the  strut  when  cracks  are 
found.  The  proposed  AD  is  the  result  of 
several  reports  of  cracks  in  the  weld 
securing  the  nose  wheel  steering  bottom 
bracket  to  the  nose  landing  gear  leg  on 
the  affected  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  nose  landing  gear 
failure  caused  by  cracks  in  the  weld  area 
between  the  strut  and  the  lower  plate  of 
the  nose  landing  gear  leg,  which  could 
result  in  loss  of  control  of  the  airplane 
during  landing  operations. 
DATES:  Comments  must  be  received  on 
or  before  January  31, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  92-CE-25- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments^ 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Avions  Pierre  Robin,  1,  Route  de  Jroyes, 
21121  Darois  France;  telephone:  80  35 
61  01;  facsimile:  80  35  60  80.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  Holt.  Program  Manager,  Brussels 
Aircraft  Certification  Division,  FAA, 
Europe,  Africa,  and  Middle  East  Office, 
c/o  American  Embassy,  B-1000 
Brussels.  Belgium;  telephone  (32  2) 
513.2692;  facsimile  (32  2]  230.6899;  or 
Mr.  Roman  T.  Gabrys,  Project  Officer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Office,  FAA,  1201  Walnut, 
suite  900.  Kansas  City,  Missouri  64106; 


telephone  (816)  426-6934;  focsimile 
(816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asf)ects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  92-CE-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-CE-25-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

The  Direction  Generale  de  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Avions  Pierre 
Robin  Model  R2160  airplanes.  The 
DGAC  reports  that  cracks  in  the  weld 
securing  the  nose  wheel  steering  bottom 
bracket  to  the  nose  landing  gear  leg  have 
been  found  on  several  of  the  affected 
airplanes.  This  condition,  if  not 
detected  and  corrected,  could  lead  to 
nose  landing  gear  failure,  which  could 
result  in  loss  of  control  of  the  airplane 
during  landing  operations. 
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Applicable  Service  Infomuition 

Avions  Pierre  Robin  Service  Bulletin 
(SB)  No.  101.  Revision  3.  dated  March 
5,  1992.  specifies  a  dye  penetrant 
inspection  of  the  welding  area  between 
the  strut  and  lower  plate  of  the  bottom 
bracket  of  the  nose  landing  gear  leg. 
This  SB  also  includes  a  figure  that 
depicts  the  inspection  area,  and 
includes  crack  limitations  for  when  the 
strut  needs  repairs. 

The  DCAC  classified  this  service 
bulletin  as  mandatory  and  issued  DGAC 
AD  83-206(A)R3.  dated  March  18.  1992. 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DCAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Praposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Avions  Pierre  Robin 
Model  R2160  airplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  proposed  AD  would  require 
repetitively  inspecting  the  weld  area 
between  the  strut  and  the  lower  plate  of 
the  nose  landing  gear  leg  for  cracks,  and 
replacing  the  strut  when  cracks  are 
found. 

Diffierences  Between  the  Proposed  AD, 
Service  Bulletin,  and  DGAC  AD 

Both  Avions  Pierre  Robin  SB  No.  101. 
Revision  3.  dated  March  5.  1992.  and 
DGAC  AD  83-206(A)R3.  dated  March 
18.  1992.  specify  repetitive  ins(>ection 
intervals  of  25  hours  time-in-service  if  a 
crack  in  the  weld  area  is  found  that  is 
within  a  certain  limit.  The  limit  is  "if 
the  crack  runs  alqng  the  circumference 
and  is  less  than  15  mm  long  max.  or/and 
radial  crack  is  less  than  8  mm  max." 
The  proposed  AD.  if  adopted,  would  not 
allow  continued  flight  if  any  crack  is 
found.  FAA  policy  is  to  disallow 
airplane  operation  when  known  cracks 
exist  in  primary  structure  (the  nose 


landing  gear  leg  is  considered  primary 

structure). 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1  workhour  p>er  airplane 
to  accomplish  the  proposed  initial 
inspection,  and  that  the  average  labor 
rate  is  approximately  360  an  hour. 
Based  on  these  figiires,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $600.  This 
figure  does  not  take  into  account  the 
number  of  repetitive  insjsections  each 
airplane  owner/operator  would  incur 
over  the  life  of  the  airplane,  or  the 
number  of  airplanes  that  would  have 
cracked  weld  areas  and  would  need  the 
strut  replaced.  The  FAA  has  no  way  of    . 
determining  the  number  of  repetitive 
inspections  each  owner/operator  would 
incur  over  the  life  of  the  airplane  or  the 
number  of  nose  landing  gear  leg  struts 
that  would  need  to  be  replaced  because 
of  cracks  in  the  weld  area. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A0ORES8ES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follovrs: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106tg).  40113. 44701. 

f  30.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Avioas  Piem  Kobin:  Docket  No.  92-CE-25- 
AD. 

Applicability:  Model  R2160  airplanes  (all 
serial  nuinbera).  certiRcatad  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiRed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiBcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  initially  within  the 
next  100  hours  time- in -service  (TIS)  after  the 
effective  date  of  this  AD.  unless  already 
accomplished,  and  thereafter  as  follows,  as 
applicable: 

1.  If  the  width  of  the  lower  plate  of  the 
bottom  bracket  of  the  nose  landing  gear  leg 
is  S4  millimeters:  at  intervals  not  to  exceed 
500  hours  TIS:  or 

2.  If  the  width  of  the  lower  plate  of  the 
bottom  bracket  of  the  nose  landing  gear  leg 
is  less  than  84  millimeters:  at  intervals  not 
to  exceed  100  hours  TIS. 

To  prevent  nose  landing  gear  failure 
caused  by  cracks  in  the  weld  area  between 
the  strut  and  the  lower  plate  of  the  nose 
landing  gear  leg,  which  could  resuh  in  loss 
of  control  of  the  airplane  during  landing 
operations,  accomplish  the  fbllowing- 

(a)  Inspect,  using  dye  penetrant  methods, 
the  weld  area  between  the  strut  and  the  lower 
plate  of  the  nose  landing  gear  leg  for  cracks. 
Use  the  figure  in  Avions  Pierre  Robin  Service 
Bulletin  (SB)  No.  101.  Revision  3,  dated 
March  5, 1992,  as  a  guide  in  accomplishing 
this  inspection. 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD.  prior  to 
further  flight,  replace  the  strut  with  a  new  or 
serviceable  strut. 

(1)  If  the  replacement  strut  is  not  new. 
prior  to  further  flight  after  installing  it, 
accomplish  the  inspection  specified  in 
paragraph  (a)  of  this  AD. 

(2)  Replacing  the  strut  with  a  new  or 
serviceable  strut  does  not  eliminate  the 
repetitive  inspection  requirement  of  this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Division.  FAA,  Europe,  Africa, 
and  Middle  East  Office,  c/o  American 
Embassy,  B-1000  Brussels,  Belgium.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Insp)ector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Brussels  Aircraft  Certification 
Division. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Division. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Avions  Pierre 
Robin,  1 ,  Route  de  Troyes,  21121  Darois 
France;  or  may  examine  this  document  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
November  5, 1996. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  96-28945  Filed  11-12-96:  8:45  am) 
BILUNG  CODE  4910-13-U 


14  CFR  Part  39 
pocket  No.  9S-ANE-66] 
RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB.21 1-524  Series  Turt>ofan 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaldng 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Rolls-Royce  pic  RB.21 1-524  series 
turbofan  engines.  This  proposal  would 
require  initial  and  repetitive  borescope 
inspections  of  the  head  section  and 
meterpanel  assembly  of  the  combustion 
liner,  and  replacement,  if  necessary, 
with  serviceable  parts.  In  addition,  this 
AD  would  propose  an  optional 
installation  of  a  front  combustion  liner 
with  a  strengthened  head  section  as  a 
terminating  action  to  the  inspection 
requirements.  This  proposal  is 
prompted  by  reports  of  engine  fires  due 
to  premature  engine  combustor  distress. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  engine 
combustor  liner  deterioration  due  to 


IP 

thermal  fatigue,  which  can  result  in 
combustor  liner  and  case  bum-through 
and  engine  fire. 

DATES:  Comments  must  be  received  by 
January  13, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-56, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Rolls-Royce  North  America,  Inc.,  2001 
South  Tibbs  Ave.,  Indianapolis,  IN 
46241;  telephone  (317)  230-3995,  fax 
(317)  230-4743.  This  information  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi.  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7148, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  95-ANE-56."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  95-ANE-56,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  autiiority  for 
the  United  Kingdom,  recently  notified 
the  Federal  Aviation  Administration 
(FAA)  that  an  unsafe  condition  may 
exist  on  Rolls-Royce  pic  (R-R)  RB.211- 
524  series  turbofan  engines.  The  CAA 
received  three  reports  of  engine  fires 
during  takeoff  and  climb.  The 
investigation  revealed  that  the  engine 
combustor  liners  had  deteriorated,  due 
to  thermal  fatigue  of  either  the  head 
section  or  meterpanels.  In  addition,  the 
CAA  received  reports  of  premature 
engine  combustor  distress  found  during 
routine  borescope  inspections.  This 
condition,  if  not  corrected,  could  result 
in  engine  combustor  liner  deterioration 
due  to  thermal  fatigue,  which  can  result 
in  combustor  liner  and  case  burn- 
through  and  engine  fire. 

Rolls-Royce  pic  has  issued  Service 
Bulletin  (SB)  No.  RB.21 1-72-B482. 
Revision  2,  dated  March  11,  1996.  that 
specifies  procedures  for  borescope 
inspections;  and  SB  No.  RB. 211-72- 
9764,  Revision  2,  dated  November  10, 
1995,  that  specifies  procedures  for 
installing  a  front  combustion  liner  with 
a  strengthened  head  section 
manufactured  of  C263  material.  The 
CAA  classified  SB  No.  RB.21 1-72-B482, 
Revision  2,  dated  March  11,  1996,  as 
mandatory  and  issued  AD  005-07-95. 
dated  March  11,  1996,  in  order  to  assure 
the  airworthiness  of  these  engines  in  the 
United  Kingdom. 

This  engine  model  is  manufactured  in 
the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
iiirworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AO  would  require 
initial  and  repetitive  borescope 
inspections  of  the  head  section  and 
meterpanel  assembly  of  the  combustion 
liner,  and  replacement,  if  necessary, 
with  serviceable  parts.  In  addition,  this 
AO  would  propose  an  optional 
installation  of  a  front  combustion  liner 
with  a  strengthened  head  section  C263 
material  as  a  terminating  action  to  the 
inspection  requirements.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  SB's  described 
previously. 

There  are  approximately  250  engines 
of  the  affected  design  in  the  worldwide 
fleet.  There  are  currently  no  domestic 
operators  of  Rolls-Royce  pic  RB.211- 
524C  or  -524H  series  turbofan  engines. 
The  FAA  estimates  that  it  would  take 
approximately  8  work  hours  per  engine 
to  accomplish  the  proposed  inspections, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  per  engine  per  inspection  is 
estimated  to  be  $480. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  eviluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g],  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

RoUa-Roycx  pic:  Docket  No.  95-ANE-56. 

Applicability:  Rolls-Royce  pic  (R-R) 
Models  RB.211-524G  and  -524H  turbofan 
engines  that  have  not  been  modified  in 
accordance  with  R-R  Service  Bulletin  (SB) 
No.  RB, 211-72-9764.  Revision  2,  dated 
November  10,  1995.  installed  on  but  not 
limited  to  Boeing  747-400  and  767-300 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/opwrator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modiRcation. 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  engine 
combustor  liner  deterioration  due  to  thermal 
htigue.  which  can  result  in  combustor  liner 
and  case  bum-through  and  engine  fire, 
accomplish  the  following: 

(a)  Perform  initial  and  repetitive  borescope 
inspections  of  the  engine  combustor  liner 
head  section  in  accordance  with  the  intervals 
listed  in  Section  l.C.  Compliance  (1).  and  the 
procedures  described  in  Section  l.D.  Action 
(1)  of  R-R  SB  No.  RB.211-72-B482.  Revision 
2.  dated  March  11.  1996.  Prior  to  further 
flight,  remove  combustors  that  do  not  meet 
the  return  to  service  criteria  specified  in 
Section  I.E.  Acceptance  Limits  of  the  SB  and 
replace  with  serviceable  parts. 

(b)  Perform  initial  and  rej>etitive  borescofte 
inspections  of  the  meterpanel  in  accordance 
with  the  intervals  listed  in  Section  l.C. 
Compliance  (2).  and  the  procedures 
described  in  Section  l.D.  Action  (2)  of  R-R 
SB  No.  RB.211-72-B482,  Revision  2,  dated 
March  11.  1996.  Prior  to  hirther  flight, 
remove  combustors  that  do  not  meet  the 
return  to  service  criteria  specified  in  Section 
I.E.  Acceptance  Limits  of  the  SB  and  replace 
with  serviceable  parts. 

(c)  Installation  of  a  front  combustion  liner 
with  a  strengthened  head  section  in  C263 
material  in  accordance  with  R-R  SB  No. 

RB  211-72-9764,  Revision  2,  dated 


November  10, 1995,  constitutes  terminating 
action  to  the  inspection  requirements  of  this 
AD. 

(d)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  oonoeraing  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
October  30, 1996. 
James  C  Jonea, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  96-28983  Filed  11-12-96:  8:45  ami 
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14  CFR  Part  39 
[Docket  No.  9S-ANE-25] 
RIN  2120-AAS4 

Airworthiness  Directives;  AlliedSignal 
Inc.  T5311.  T5313,  T5317.  and  T53 
(Military)  Series  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  doctiment  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
AlliedSignal  Inc.  (formerly  Textron 
Lycoming)  T5311,  T5313,  T5317,  and 
T53  series  military  engines  approved  for 
installation  on  aircraft  certified  in 
accordance  with  Section  21.25  of  the 
Federal  Aviation  Regulations  (FAR). 
This  proposal  would  require  removal 
and  replacement  of  the  N2  spur  gear  nut 
retainer  (lock  cup).  This  proposal  is 
prompted  by  reports  of  N2  spur  gear  nut 
retainer  (lode  cup)  separation.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  N2  accessory 
drive  assembly  disengagement  due  to 
N2  spur  gear  nut  retainer  (lock  cup) 
separation,  which  could  result  in  an 
uncommanded  engine  acceleration. 
DATES:  Comments  must  be  received  by 
January  13,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
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Region,  0£Bce  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
96-ANE-25, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a,m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignal  Aerospace,  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O. 
Box  29003;  Phoenix,  AZ  85038-9003; 
telephone  (602)  365-2493,  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office,  FAA,  Transport  Airplane 
Directorate,  3960  Paramount  Blvd., 
Lakewood,  CA  90712-4137;  telephone 
(310)  627-5262;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  propiosed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  96-ANE-25."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


AvailabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Cotmsel,  Attention: 
Rules  Docket  No.  96-ANE-25, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  FAA  has  received  reports  of  N2 
spur  gear  nut  retainer  (lock  cup),  P/N  1- 
070-066-01,  separation  on  AlliedSignal 
Inc.  (formerly  Textron  Lycoming)  T53 
tuiboshaft  engines.  Separation  of  the 
retainer  can  cause  the  N2  accessory 
drive  assembly  to  disengage.  The 
investigation  revealed  that  the  sheet 
metal  retainer  tab  was  found  separated 
in  fatigue.  This  condition,  if  not 
corrected,  could  result  in  N2  accessory 
drive  assembly  disengagement  due  to 
N2  spur  gear  nut  retainer  (lock  cup) 
separation,  which  could  result  in  an 
imcommanded  engine  acceleration. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Aerospace  Service  Bulletin  (SB)  No. 
T5311/T53-L-11-O080,  dated  May  28, 
1996,  SB  No.  T5313B/T5317-0081, 
Revision  1,  dated  May  28, 1996,  SB  No. 
T53-L-13B-0082,  dated  May  28,  1996, 
SB  No.  T53-L-13B/D-0083,  dated  May 
28,  1996,  and  SB  No.  T53-L-703-0084, 
dated  May  28, 1996,  that  describe 
procedures  for  removal  and  replacement 
of  the  N2  spur  gear  nut  retainer  (lock 
cup). 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  removal  and  replacement  of  the 
sheet  metal  lock  cup  with  a  more 
durable  machined  lock  cup.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  SBs  described 
previously. 

There  are  approximately  450 
(excluding  military)  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  125  (excluding 
military)  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $75  per  engine.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $31,875. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
\mder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  willnot  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

39.13    [Amended] 

'2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
AlliedSignal  Inc.:  Docket  No.  96-ANE-25. 

Applicability:  AlliedSignal  Inc.  (formerly 
Textron  Lycoming)  T5311.  T5313,  T5317, 
and  T53  (military)  series  turboshaft  engines, 
installed  on  but  not  limited  to  Bell  Helicopter 
Textron  209,  205,  and  204  series,  and  Kaman 
K-1200  series  aircraft,  and  the  following 
military  aircraft:  Bell  Helicopter  Textron  AH- 
1  and  UH-1,  and  Grumman  OV-l  (turboprop 
installation],  certified  in  accordance  with 
Section  21.25  or  21.27  of  the  Federal 
Aviation  Regulations  (FAR). 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
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compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effiact  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  N2  accessory  drive  assembly 
disengagement  due  to  N2  spur  gear  nut 
retainer  (lock  cup)  separation,  which  could 
result  in  an  uncommanded  engine 
acceleration,  accomplish  the  following: 

(a)  Within  300  hours  time  in  service,  or  2 
years  after  the  effective  date  of  this  AD. 
whichever  occurs  first,  remove  from  service 
N2  spur  gear  nut  retainers  (lock  cups),  Part 
Number  (P/N)  1-070-066-01.  and  replace 
with  N2  spur  gear  nut  retainers  P/Ns  1-07O- 
066-02  or  1-070-066-03.  in  accordance  with 
the  following  applicable  AUiedSignal 
Aerospace  Service  Bulletins  (SBs): 

(1)  For  retainers  installed  on  T5311  and 
T53-L-11  (military)  series  engines,  in 
accordance  with  SB  No.  T5311/T53-L-11- 
0080.  dated  May  28. 1996. 

(2)  For  retainers  installed  on  TS313B  and 
T5317  series  engines,  in  accordance  with  SB 
No.  T5313B/T5317-0081.  Revision  1.  dated 
May  28.  1996. 

(3)  For  retainers  installed  on  T53-L-13B/ 
SSA/SSB  (military)  series  engines,  in 
accordance  with  SB  No.  T53-L-13B-0082. 
dated  May  28, 1996. 

(4)  For  retainers  installed  on  T53-L-13B/ 
SSD  (military)  series  engines,  in  accordance 
with  SB  No.  T53-L-13B/D-0083.  dated  May 
28,  1996. 

(5)  For  retainers  installed  on  T53-L-703 
(military)  series  engines,  in  accordance  with 
SB  No.  T53-L-703-O084.  dated  May  28. 
1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
October  30,  1996. 
lamea  C  lone*. 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  96-28985  Filed  11-12-96;  8;45  ami 
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14  CFR  Part  71 

[AInpac*  Docket  No.  96  AMM  010| 

Proposad  Amandmant  of  Claaa  E 
Airspaca;  Hdyoka,  CO 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
amend  the  Holyoke,  Colorado,  Class  E 
airspace  to  provide  additional 
controlled  airspace  to  accommodate 
Global  Positioning  System  (GPS)  and 
Nondirectional  Beacon  (NDB)  standard 
instrument  approach  procedures  (SLAP) 
at  the  Holyoke  Airport.  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  December  31. 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-OlO,  1601  Lind  Avenue,  SW, 
Ronton.  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Frala,  ANM-532.4,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-OlO,  1601  Lind  Avenue.  SW. 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  227-2535. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ANM-010."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 


commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations  Branch,  ANM-530, 1601 
Lind  Avenue,  SW,  Renton,  Washington 
98055-4056.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Holyoke, 
Colorado,  to  provide  additional 
controlled  airspace  for  GPS  and  NDB 
SLAP'S  at  the  Holyoke  Airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subseouently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule. 
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when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11..69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  CO  E5  Holyoke,  CO  [Revised] 

Holyoke  Airport,  CO 

(Lat.  40''34'37"N,  long.l02*16'42"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  7.5-mile 
radius  of  the  Holyoke  Airport,  and  within  4.5 
miles  west  and  8  miles  east  of  the  023° 
bearing  bom  the  Holyoke  Airport  extending 
from  the  7.5-mile  radius  to  17  miles  north, 
and  within  5  miles  west  and  8  miles  east  of 
the  180°  bearing  from  the  Holyoke  Airport 
extending  from  the  7.5-mile  radius  to  22 
miles  south. 
•         •         *         •         * 

Issued  in  Seattle,  Washington,  on  October 
29, 1996. 
Glenn  A.  Adams  m. 

Assistant  Manager,  Air  Traffic  Division, 

Northwest  Mountain  Region. 

[FR  Doc.  96-29068  Filed  11-12-96;  8:45  am] 

BiUJNQ  COOe  4»10-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  96N-0244] 

Food  Labeling:  Declaration  of  Free 
Glutamate  in  Food 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
March  12, 1997,  the  comment  period  for 
the  advance  notice  of  proposed 
rulemaking  (ANPRM)  on  the  declaration 
of  free  glutamate  in  food.  The  ANPRM 
appeared  in  the  Federal  Register  of 
September  12, 1996.  "The  agency  is 
taking  this  action  in  response  to 
requests  for  an  extension  of  the 
comment  period.  This  extension  is 
intended  to  allow  interested  persons 
additional  time  to  submit  comments  to 
FDA  on  the  declaration  of  free  glutamate 
in  foods. 

DATES:  Written  comments  by  March  12, 
1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  B.  Satchell,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS-     • 
158),  200  C  St.  SW.,  Washington,  DC 
20204,  202-205-5099. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  12, 1996 
(61  FR  48102),  FDA  issued  an  ANPRM 
annoimcing  that  it  is:  (1)  Considering 
establishing  labeling  requirements  to 
alert  MSG-intolerant  consumers  to  the 
presence  of  free  glutamate  in  a  food 
when  the  amount  of  free  glutamate  in  a 
serving  of  the  food  may  contribute  to  the 
occurrence  of  adverse  reactions,  and  (2) 
intending  to  establish  formal  criteria  for 
the  use  of  claims  about  the  absence  of 
MSG  to  ensure  that  labels  bearing  such 
claims  are  not  misleading.  The  agency 
asked  a  series  of  questions  on  both 
issues.  In  particular,  the  agency 
requested  data  on  the  levels  of 
glutamate  in  foods  to  determine  how 
many  and  what  kinds  of  foods  would  be 
afiiected  by  various  regulatory 
approaches  and  the  associated  costs  of 
requiring  bee  glutamate  labeling. 
Interested  persons  were  given  until 


November  12, 1996,  to  comment  on  the 
ANPRM. 

FDA  received  two  requests  for  a  120- 
day  extension  of  the  comment  period  on 
its  ANPRM  on  declaration  of  free 
glutamate.  The  requests  were  &x>m  trade 
associations  that  collectively  represent 
more  than  90  percent  of  the  food 
industry.  Both  requests  indicated  that 
industry  representatives  would  need  to 
collect  and  analyze  relevant  data  before 
comments  could  be  compiled.  One 
request  further  explained  that  the  data 
requested  by  the  agency  in  the  ANPRM 
are  not  readily  available,  and  that  the 
food  industry  began  collecting  this  data 
only  after  the  September  12. 1996, 
publication  of  the  ANPRM. 
Furthermore,  because  of  the 
unanticipated  demand  for  the  test  kits 
necessary  to  measure  the  glutamate 
content  in  foods  and  the  limited  number 
of  suppliers  of  the  test  kits,  the  delivery 
of  the  kits  has  been  delayed.  As  further 
discussed  in  the  second  request  for  an 
extension,  it  is  expected  that  the 
collection  and  analysis  of  the 
preliminary  data  to  identify  foods  that 
would  be  affected  by  a  labeling  policy 
would  require  an  additional  45  days. 
Once  such  data  have  been  analyzed  it  is 
expected  that  an  additional  60  days  will 
be  required  to  collect  and  analyze  cost 
estimate  data  to  address  analytical  costs, 
administrative  costs,  potential 
reformulation  costs,  label  redesign  costs, 
printing  costs,  and  the  value  of  any 
discarded  label  and  package  inventory- 
Following  analysis  of  the  data,  a  few 
additional  days  will  be  needed  to 
prepare  final  comments. 

After  careful  consideration,  FDA  has 
decided  to  extend  the  comment  period 
to  March  12, 1997,  to  allow  additional 
time  for  the  submission  of  comments  on 
whether  the  agency  should  estabUsh 
labeling  requirements  to  alert  MSG- 
intolerant  consiuners  to  the  presence  of 
free  glutamate  in  food  and  whether  the 
agency  should  establish  formal  criteria 
for  the  use  of  claims  about  the  absence 
of  MSG.  In  the  ANPRM,  the  agency 
asked  a  series  of  questions  and 
requested  data,  as  discussed  above, 
because  the  agency  did  not  have 
suflicient  information  on  which  to  base 
a  labeling  policy  for  free  glutamate  or 
establish  criteria  for  a  "No  MSG"  claim. 
Consequently,  the  agency  believes  that 
extending  the  comment  period  to  allow 
the  requested  data  to  be  collected  is 
prudent  and  in  the  consumer's  best 
interest,  because  any  labeling  poUcy 
that  the  agency  develops  should  be 
based  on  data  that  are  sound,  valid,  and 
that  accurately  reflects  the  free 
glutamate  content  of  foods. 

Interested  persons  may,  on  or  before 
March  12, 1997,  submit  to  the  Dockets 
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Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identiBed  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  8.  1996. 
WillMB  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  96-29237  Filed  11-6-96;  2:56  pml 
MUMO  COM  41W.«1-# 


DEPARTMENT  OF  THE  TREASURY 

intiamal  R«v«nue  Servic* 

26  CFR  Part  1 
[REQ-2S1S20-««] 
RIN  1546>AU70 

Classification  of  Certain  Transactions 
Involving  Computsr  Programs 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  docvunent  contains 
proposed  regulations  relating  to  the  tax 
treatment  of  certain  transactions 
involving  the  transfer  of  computer 
programs.  The  proposed  regulations 
provide  rules  for  classifying  such 
transactions  as  sales,  licenses,  leases,  or 
the  provision  of  services  or  of  know- 
how  under  certain  provisions  of  the 
Internal  Revenue  Code  and  tax  treaties. 
This  document  also  provides  notice  of 
a  public  hecuing  on  the  proposed 
regulations. 

DATES:  Comments  must  be  received  by 
February  11. 1997.  Requests  to  speak 
(with  outlines  of  oral  comments)  at  a 
public  hearing  scheduled  for  March  19. 
1997.  at  10  a.m.  must  be  submitted  by 
February  26. 1997. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-251520-96). 
room  5228.  Internal  Revenue  Service, 
FOB  7604.  Ben  Franklin  Station, 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  (REG- 
251520-96).  Couriers  Desk.  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW..  Washington.  DC. 
Alternately,  taxpayers  may  submit 
comments  electronically  via  the  Internet 


by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http^^www.ir8.ust^eas. 
gov\prod\tax_reg^omments.html.  The 
public  hearing  will  be  held  in  the  NYU 
Classroom,  room  2615.  Internal  Revenue 
'Building.  1111  Constitution  Avenue 
NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  William  H. 
Morris.  (202)  622-3880  or  Carol  P. 
Tello.  (202)  622-3880:  concerning 
submissions  and  the  hearing,  Christina 
Vasquez,  (202)  622-7180  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  regulations  are  proposed  to 
clarify  the  treatment  under  certain 
provisions  of  the  Internal  Revenue  Code 
(Code)  and  tax  treaties  of  income  from 
transactions  involving  computer 
programs. 

/.  Introduction 

Computer  programs  are  generally 
protected  by  copyright  law.  Typically 
the  protection  afforded  by  copyright  law 
is  a  principal  source  of  the  value  of  a 
computer  program  to  the  owner  of  the 
copyright.  Conversely,  the  principal 
source  of  the  value  of  a  computer 
program  to  the  purchaser  of  a  copy  of 
the  program  is  not  the  protection 
afforded  by  copyright  law,  but  the  right 
to  use  or  sell  the  copy.  In  this  regard, 
computer  programs  are  similar  to  other 
copyrighted  woiics  such  as  books, 
records,  motion  pictures,  etc.  For 
example,  when  a  copy  of  a  book  is 
purchased,  the  purcnaser  does  not 
thereby  also  acquire  any  copyright 
rights.  Accordingly,  the  proposed 
regulations  generally  distinguish 
between  transactions  in  a  copyright  and 
in  the  subject  of  the  copjiright. 

In  developing  regulations  addressing 
the  treatment  of  computer  programs,  the 
IRS  and  Treasury  generally  have  been 
guided  by  the  following  principles:  (i) 
the  rules  should  take  into  account  the 
special  features  of  computer  programs, 
such  as  the  ability  to  deliver  copies 
electronically  as  well  as  physically,  and 
to  make  perfect  copies  at  little  or  no 
cost,  and  (ii)  wherever  possible, 
transactions  that  are  functionally 
equivalent  should  be  treated  similarly. 
For  example,  a  transaction  that  involves 
the  transfer  for  internal  use  only  of  Gfty 
copies  of  a  computer  program  should 
generally  be  treated  the  same  as  a 
transfer  of  one  copy  (for  internal  use) 
with  the  right  to  make  forty-nine  other 
copies  all  for  internal  use.  Similarly,  if 
the  right  to  use  a  computer  program  is 


limited  in  time,  the  transaction  should 
generally  be  treated  the  same 
irrespective  of  whether,  at  the  end  of  the 
period  of  permitted  use,  a  disk 
containing  the  computer  program  must 
be  returned,  or  the  program 
automatically  deactivates  itself. 

n.  Copyright  Law  Principles 

CNstinguishing  between  transactions 
in  a  copyright  and  in  the  subject  of  the 
copyright  requires  an  examination  of 
U.S.  and  foreign  copyright  law  (e.g.  EC 
Directive  on  Legal  Protection  of 
Computer  Programs.  1991  (91/250/EEC); 
and  the  Berne  Convention  (Paris  Text. 
July  24.  1971)).  An  overview  of  U.S. 
copyright  law  as  it  relates  to  computer 
programs  is  set  forth  below.  However, 
the  IRS  and  the  Treasury  do  not  purport 
in  these  regulations  to  interpret  U.S. 
copyright  law  and  these  proposed 
regulations  should  not  be  taken  as  an 
expression  of  the  legal  or  policy  views 
of  the  U.S.  Copyright  Office. 

The  Copyright  Act  of  1976,  as 
amended  (17  U.S.C.  101  et  seq.). 
provides  protection  against 
infringement  of  the  exclusive  rights  of 
the  owner  of  a  copyright  in  original 
works  of  authorship,  nxed  in  any 
tangible  medium  of  expression, 
including  literary  works.  (17  U.S.C. 
102.)  The  term  literary  works  is  defined 
to  include:"*  *   •  nimibers.  or  other 
verbal  or  numerical  symbols  or  indicia, 
regardless  of  the  nature  of  the  material 
objects,  such  as  books,  periodicals, 
manuscripts,  phonorecords,  film,  tapes, 
disks,  or  cards,  in  which  they  are 
embodied."  (17  U.S.C.  101.)  Thus, 
computer  programs  are  literary  works 
forpurposes  of  the  Copyright  Act. 

Tne  Copyright  Act  grants  five 
exclusive  rights  to  a  copyright  owner.  Of 
these,  three  are  most  relevant  in  the  case 
of  computer  programs:  the  right  to 
reproduce  copies  of  the  copyrighted 
work  (17  U.S.C.  106(1));  the  ri^t  to 
prepare  derivative  works,  which  may 
themselves  be  separately  copyrighted, 
based  upon  the  copyrighted  work  (17 
U.S.C.  103  and  106(2)):  and  the  right  to 
distribute  copies  of  the  copyrighted 
work  to  the  public  by  sale  or  other 
transfer  of  ownership,  or  by  rental,  lease 
or  lending  (17  U.S.C.  106(3)). 
Additionally,  in  certain  circiunstances. 
the  right  to  publicly  perform  the 
copyrighted  work  (17  U.S.C.  106(4))  and 
the  ri^t  to  publicly  display  the 
copyrighted  work  may  also  be  relevant 
(17  U.S.C.  106(5)). 

Thus,  under  U.S.  copyright  law.  the 
user  of  a  computer  program  who  does 
not  possess  any  of  those  five  rights  (or 
p>arts  of  them)  has  obtained  oply  rights 
to  use  the  copyrighted  article  it 
possesses.  Generally,  that  user  is  treated 
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only  as  having  received  a  copy  of  the 
copyrighted  wori^.  Under  U.S.  copjrright 
law,  a  copy  is  a  material  object  in  which 
a  work  is  fixed  by  any  method  now 
known  or  later  developed,  and  from 
which  the  work  can  be  perceived, 
reproduced,  or  otherwise 
communicated,  either  directly  or  with 
the  aid  of  a  machine  or  device  (17 
U.S.C.  101.).  In  these  proposed 
regulations  a  copy  is  also  referred  to  as 
a  "copyrighted  article."  The  distinction 
between  copies  and  copyrights  is  made 
most  clearly  in  section  202  of  the 
Copyright  Act  which  provides: 

Ownership  of  a  copyright,  or  of  any  of  the 
exclusive  rights  under  a  copyright,  is  distinct 
from  ownership  of  any  material  object  in 
which  the  work  is  embodied.  Transfer  of 
ownership  of  any  material  object,  including 
the  copy  or  phonorecord  in  which  the  work 
is  first  fixed,  does  not  of  itself  convey  any 
rights  in  the  copyrighted  work  embodied  in 
the  object;  nor.  in  the  absence  of  an 
agreement,  does  transfer  of  ownership  of  a 
copyright  or  of  any  exclusive  rights  under  a 
copyright  convey  property  rights  in  any 
material  object. 

Certain  rights  pass  to  the  purchaser  of 
a  copy  of  a  computer  program.  The  most 
important  of  these  is  the  right  to  sell 
(but  not,  without  permission,  to  lease, 
rent,  or  lend)  the  copy  to  another 
person.  (17  U.S.C.  109.)  Additionally, 
the  owmer  of  a  copy  of  a  computer 
program  has  the  right  to  make  a  copy  of 
that  copy  as  an  essential  step  in  the 
utilization  of  the  program  (e.g.,  copying 
to  the  memory  of  the  computer)  and 
may  also  make  a  copy  for  archival 
purposes.  (17  U.S.C.  117.)  If,  however, 
the  owner  of  the  copy  sells  that  copy, 
all  copies  made  pursuant  to  the  17 
U.S.C.  117  right  must  be  destroyed. 

///.  The  Proposed  Regulations  and 
Copyright  Law  Principles 

Although  the  proposed  regulations  are 
guided  by  copyright  law  principles  in 
determining  whether  a  copyright  right 
or  copyrighted  article  has  been 
transferred,  the  regulations  depart  in 
some  cases  from  a  strict  reliance  on 
copyright  law  in  order  to  take  into 
account  the  special  nature  of  computer 
programs  and  to  treat  functionally 
equivalent  transactions  in  the  same  way. 
For  example,  the  proposed  regulations 
do  not  treat  the  transfer  of  a  right  to 
copy  as  the  transfer  of  a  copyright  right, 
unless  it  is  accompanied  by  the  right  to 
distribute  the  copies  to  the  public. 

Thus,  where  a  corporation  obtains  the 
right,  under  an  agreement,  to  make  fifty 
copies  of  a  program  for  use  by  its 
employees  at  one  location  (a  site 
license)  the  transaction  is  not,  for  all 
practical  purposes,  any  different  from  a 
transaction  in  whicfh  fifty  individual 


disks  are  purchased.  Accordingly,  the 
proposed  regulations  treat  the 
transaction  as  the  transfer  of  a 
copyrighted  article,  rather  than  of  a 
copyright  right,  despite  a  copyright  law 
requirement  that  the  corporation  receive 
a  "license"  to  make  those  fifty  copies. 
Similarly,  under  the  proposed 
regulations,  the  transfer  of  a  computer 
program  in  perpetuity  for  internal  use 
only  on  a  single  di^  or  set  of  disks  in 
return  for  a  one-time  payment,  in  a 
transaction  styled  as  a  license  of 
copyright  rights  (a  so-called  shrink  wrap 
license),  is  treated  as  the  sale  of  a 
copyrighted  article  and  not  the  transfer 
of  a  copyright  right.  Therefore,  such  a 
transfer  is  classified  solely  as  the  sale  of 
a  copyrighted  article  for  the  purposes  of 
the  proposed  regulations. 

IV.  Explanation  of  Provisions 

Section  1.861-18(a)(l)  of  the 
proposed  regulations  describes  the 
scope  of  the  proposed  regulations. 
These  proposed  regulations  provide 
rules  for  classifying  transfers  of 
computer  programs  for  the  purposes  of 
subchapter  N  of  chapter  1  of  the  Internal 
Revenue  Code,  sections  367,  404A,  482, 
551,  679. 1057, 1059A,  chapter  3, 
chapter  5,  sections  842  and  845  (to  the 
extent  involving  a  foreign  person),  and 
transfers  to  foreign  trusts  not  covered  by 
section  679. 

Section  1.861-18(a)(2)  describes  the 
categories  of  transactions  relating  to 
computer  programs.  In  particular,  a 
transfer  of  a  copyright  right  may  be 
either  a  sale  or  license  of  that  right  and 
a  transfer  of  a  copyrighted  article  may 
be  either  a  sale  or  lease  of  that 
copyrighted  article.  Section  1 .861- 
18(a)(3)  defines  the  term  computer 
program. 

Section  1.861-18(b)(l)  provides  that  a 
transaction  involving  the  transfer  of  a 
computer  program  will  be  classified  as 
either  the  transfer  of  a  copyright  right, 
the  transfer  of  a  copyrighted  article,  the 
provision  of  services  relating  to  the 
development  of  a  computer  program,  or 
the  provision  of  know-how. 

Section  1.861-18(b)(2)  provides  that  a 
transaction  involving  computer 
programs  which  consists  of  more  than 
one  of  the  categories  in  paragraph  (b)(1), 
is  treated  as  separate  transactions.  Any 
resulting  transaction  that  is  de  minimis, 
however,  taking  into  account  all  facts 
and  circumstances,  will  not  be  treated 
as  a  separate  transaction. 

Section  1.861-18(c){l)(i)  provides  that 
the  transfer  of  a  computer  program  will 
be  classified  as  the  transfer  of  a 
copyright  right  if  the  transferee  acquires 
one  or  more  of  the  rights  set  forth  in 
paragraph  (c)(2). 


Section  1.861-18(c)(l)(ii)  provides 
that  if  such  rights  are  not  transferred 
and  the  transaction  does  not  involve,  or 
involves  to  only  a  de  minimis  extent, 
the  provision  of  services  or  know-how, 
then  the  transaction  will  be  classified 
solely  as  the  transfer  of  a  copyrighted 
article. 

Section  1.861-18(c)(2)  identifies  those 
rights  that  will  be  treated  as  copyright 
rights  for  purposes  of  the  proposed 
regulations.  This  list  differs  from  the  Ust 
of  rights  set  out  in' the  Copyright  Act  to 
take  into  accoimt  the  special  nature  of 
computer  programs.  Specifically,  the 
copyright  law  right  to  copy  will  only  be 
treated  as  a  copyright  right  for  the 
purposes  of  the  proposed  regulations  if 
it  is  accompanied  by  the  right  to 
distribute  such  copies  to  the  public.  The 
copyright  rights  that  apply  for  purposes 
of  this  section  are,  in  addition  to  the 
right  to  copy  and  distribute  to  the 
public,  the  right  to  prepare  derivative 
computer  programs,  the  right  to  make  a 
public  performance  of  the  computer 
program,  and  the  right  to  publicly 
display  the  computer  program.  The  list 
of  rights  contained  in  §1.861-18(c)(2) 
rather  than  those  contained  in  the 
Copyright  Act  will  apply  for  the 
purposes  of  the  proposed  regulations. 

Section  1.861-18(c)(3)  defines  a 
copyrighted  article  as  a  copy  of  a 
computer  program  from  which  the  work 
can  be  jjerceived.  reproduced  or 
otherwise  communicated. 

Section  1.861-18(d)  of  the  proposed 
regulations  provides  rules  for 
determining  whether  a  transaction 
involving  a  newly-developed  or 
modified  computer  program  will  be 
treated  as  the  provision  of  services  or 
another  transaction  described  in 
paragraph  (b)(1)  of  this  section.  The 
determination  is  based  on  all  facts  and 
circumstances,  including  how  risk  of 
loss  is  allocated  and  the  intent  of  the 
parties  as  to  ownership  of  the  copyright. 
See.  e.g.,  Boulez  v.  Commissioner,  83 
T.C.  584  (1984):  Rev.  Rul.  74-555 
(1974-2  C.B.  202);  Rev.  Rul.  84-78 
(1984-1  C.B.  173). 

Section  1.861-18(e)  provides  rules  for 
determining  whether  a  transfer  of 
information  related  to  a  computer 
program  will  be  considered  the 
provision  of  know-how.  A  provision  of 
know-how  will  not  be  considered  to 
occur  unless  a  party  transfers 
information  that  (i)  relates  to  computer 
programming  techniques,  (ii)  is  not 
capable  of  being  copyrighted,  and  (iii)  is 
protected  by  trade  secret  protection. 

Under  §  1.861-18(0(1).  if  a  transfer 
involves  copyright  rights,  it  will  be 
further  classified  as  either  a  sale  or  a 
license  of  copyright  rights.  This 
classification  will  be  made  by 
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examining  whether,  taking  into  account 
all  facts  and  circumstances,  all 
substantial  rights,  under  the  principles 
of  sections  1222  and  1235.  have  passed 
to  the  transferee. 

Under  §  1.861-18(0(2).  if  a  transfer 
involves  a  copyrighted  article,  it  will  be 
further  classified  as  either  a  sale  or  a 
lease  of  a  copyrighted  article.  This 
classification  will  be  made  by 
examining  whether  the  benefits  and 
burdens  of  ownership  have  passed  to 
the  transferee.  See.  e.g..  Grodt  &■  McKay 
Realty,  Inc.  v.  Commissioner,  77  T.C. 
1221. 1237-38  (1981);  Torres  v. 
Commissioner.  88  T.C.  702.  720-27 
(1987);  Estate  of  Thomas  v. 
Commissioner,  84  T.C.  412.  431-40 
(1985). 

Under  §  1.861-18(0(3).  the 
determination  of  the  classification  of  a 
transfer  involving  a  copyright  right  or 
copyrighted  article  must  appropriately 
consider  the  special  nature  of  computer 
programs  in  transactions  that  take 
advantage  of  those  characteristics.  For 
example,  a  transaction  in  which  a 
person  acquires  a  copyrighted  article  on 
disk  subject  to  a  requirement  that  the 
disk  be  destroyed  after  a  specified 
period  is  generally  the  equivalent  of  a 
requirement  that  the  disk  be  returned 
after  such  period.  Similarly,  a 
transaction  in  which  the  program 
deactivates  itself  after  a  specified  period 
may  also  be  treated  as  the  equivalent  of 
returning  the  copy. 

Section  1.861-18(g)  of  the  proposed 
regulations  provides  certain  additional 
rules  of  operation.  Section  1.861- 
18(g)(1)  provides  that  neither  the  form 
adopted  by  the  parties  to  a  transaction 
nor  the  classification  of  a  transaction 
under  copyright  law  are  determinative 
for  tax  purposes.  Therefore,  as 
illustrated  in  Example  1.  a  transfer  of  a 
computer  program  on  a  disk  subject  to 
a  shrink-wrap  license  will  generally  be 
a  sale  of  a  copyrighted  article. 

Section  1.861-18(g)(2)  provides  that 
the  method  of  transferring  the  computer 
program,  for  example  by  disk  or 
electronically,  shall  not  be  relevant  in 
determining  whether  a  copyright  right 
or  a  copyrighted  article  has  been 
transferred. 

The  foregoing  rules  are  illustrated  by 
a  number  of  examples  contained  in 
§1.861-18(h). 

Under  §  1.861-18(1).  these  regulations 
are  proposed  to  apply  to  all  transactions 
occurring  on  or  after  the  date  that  is  60 
days  after  the  date  the  final  regulations 
are  published  in  the  Federal  Register. 
No  inference  should  be  drawn  from  the 
proposed  effective  date  concerning  the 
treatment  of  transactions  involving 
computer  programs  entered  into  before 
the  regulations  are  applicable. 


The  application  of  these  rules  for 
purposes  of  the  afiiected  Internal 
Revenue  Code  sections  may  result  in  a 
change  in  the  method  of  accounting  for 
certain  transactions  involving  computer 
programs  by  certain  taxpayers.  If  the 
final  regulations  are  adopted,  the  IRS 
will  consider  issuing  an  automatic 
change  revenue  procedure  to  address 
the  situation  where  the  taxpayer  is 
required  to  change  its  method  of 
accounting  to  comport  with  the  new 
regulations. 

Special  Analyiat 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely  (in 
the  maimer  described  in  the  ADDRESSES 
caption)  to  the  IRS.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  March  19.  1997.  at  10  a.m.  in  the 
NYU  Classroom,  room  2615.  Internal 
Revenue  Building.  1111  Constitution 
Avenue  NW.,  Washington.  DC.  Because 
of  access  restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  IS  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  %vish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  by  February  11, 1997  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (in  the  manner  described  in 
the  ADDRESSES  caption)  by  February  26. 
1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
coiprmients. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 


passed.  Copies  of  the  agenda  will  be 
available  bee  of  charge  at  the  hearing. 

Draftiiig  Inlbrmation 

The  principal  authors  of  these 
regulations  are  William  H.  Morris  and 
Carol  P.  Tello.  of  the  Office  of  Associate 
Chief  Counsel  (International).  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  pari  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.861-18  is  added  to 
read  as  follows: 

S 1 .861  -1 B    Classification  of  transactions 
Involving  computer  programs. 

(a)  General — (1)  Scope.  This  section 
provides  rules  for  classifying 
transactions  relating  to  computer 
programs  for  purposes  of  subchapter  N 
of  chapter  1  of  the  Internal  Revenue 
Code,  sections  367.  404A.  482.  551.  679. 
1057. 1059A.  chapter  3,  chapter  5, 
sections  842  and  845  (to  the  extent 
involving  a  foreign  person),  and 
transfers  to  foreign  trusts  not  covered  by 
section  679. 

(2)  Categories  of  transactions.  This 
section  generally  requires  that  such 
transactions  be  treated  as  being  solely 
within  one  of  four  categories  (described 
in  paragraph  (b)(1)  of  this  section)  and 
provides  certain  rules  for  categorizing 
such  transactions.  In  the  case  of  a 
transfer  of  a  copyright  right,  this  section 
provides  rules  for  determining  whether 
the  transaction  should  be  classified  as 
either  a  sale  or  exchange,  or  a  license 
generating  royalty  income.  In  the  case  of 
a  transfer  of  a  copyrighted  article,  this 
section  provides  rules  for  determining 
whether  the  transaction  should  be 
classified  as  either  a  sale  or  exchange, 
or  a  lease  generating  rental  income. 

(3)  Computer  program.  For  purposes 
of  this  section,  a  computer  program  is  a 
set  of  statements  or  instructions  to  be 
used  directly  sr  indirectly  in  a  computer 
in  order  to  bring  about  a  certain  result. 
For  purposes  of  this  paragraph  (a)(3).  a 
computer  program  includes  any  data 
base  or  similar  item  if  the  data  base  or 
similar  item  is  incidental  to  the 
operation  of  the  computer  program. 
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(b)  Categories  of  transactions — (1) 
General.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  a 
transaction  involving  the  transfer  of,  or 
the  provision  of  services  or  of  know- 
how  with  respect  to,  a  computer 
program  (collectively,  a  transfer  of  a 
computer  program)  is  treated  as  being 
solely  one  of  the  following — 

(i)  A  transfer  of  a  copyright  right  in 
the  computer  program; 

(ii)  A  transfer  of  a  copy  of  the 
computer  program  (a  copyrighted 
article); 

(iii)  The  provision  of  services  for  the 
development  or  modification  of  the 
computer  program;  or 

(iv)  The  provision  of  know-how 
relating  to  computer  programming 
techniques. 

(2)  Transactions  consisting  of  more 
than  one  category.  Any  transaction 
involving  computer  programs  which 
consists  of  more  than  one  of  the 
transactions  described  in  paragraph 
(b)(1)  of  this  section  shall  be  treated  as 
separate  transactions,  with  the 
appropriate  provisions  of  this  section 
being  applied  to  each  such  transaction. 
However,  any  transaction  that  is  de 
minimis,  taking  into  account  the  overall 
transaction  and  the  surrounding  facts 
and  circumstances,  shall  not  be  treated 
as  a  separate  transaction,  but  as  part  of 
another  transaction. 

(c)  Transfers  involving  both  a 
copyright  right  and  a  copyrighted 
article — (1)  Classification — (i)  Transfers 
treated  as  transfers  of  copyright  rights. 
A  transfer  of  a  computer  program  is 
classified  as  a  transfer  of  a  copyright 
right  if,  as  a  result  of  the  transaction,  a 
person  acquires  any  one  or  more  of  the 
rights  described  in  paragraphs  (c)(2)(i) 
through  (iv)  of  this  section.  For 
example,  if  a  person  receives  a  disk 
containing  a  copy  of  a  computer 
program  which  enables  it  to  exercise,  in 
relation  to  that  program,  a  non-de 
minimis  right  described  in  paragraphs 
(c)(2)(i)  through  (iv)  of  this  section  (and 
the  transaction  does  not  involve,  or 
involves  only  a  de  minimis  provision  of 
services  as  described  in  paragraph  (d)  of 
this  section  or  of  know-how  as 
described  in  paragraph  (e)  of  this 
section),  then,  imder  paragraph  (b)(2)  of 
this  section,  the  transfer  is  classified 
solely  as  a  transfer  of  a  copyright  right. 

(ii)  Transfers  treated  solely  as 
transfers  of  copyrighted  articles.  If  a 
person  acquires  a  copy  of  a  computer 
program  but  does  not  acquire  any  of  the 
rights  described  in  paragraphs  (c)(2)(i) 
through  (iv)  of  this  section  (and  the 
transaction  does  not  involve,  or  involves 
only  a  de  minimis  provision  of  services 
as  described  in  paragraph  (d)  of  this 
section  or  of  know-how  as  described  in 


paragraph  (e)  of  this  section),  the 
transfer  of  the  copy  of  the  computer 
program  is  classified  solely  as  a  transfer 
of  a  copyrighted  article. 

(2)  Copyright  rights.  The  copyright 
rights  referred  to  in  paragraph  (c)(1)  of 
this  section  are  as  follows — 

(i)  The  right  to  make  copies  of  the 
computer  program  for  purposes  of 
distribution  to  the  public  by  sale  or 
other  transfer  of  ownership,  or  by  rental, 
lease  or  lending; 

(ii)  The  right  to  prepare  derivative 
computer  programs  based  upon  the 
copyrighted  computer  program; 

(iii)  The  right  to  make  a  public 
performance  of  the  computer  program; 
or 

(iv)  The  right  to  publicly  display  the 
computer  prMram. 

(3)  Copyrighted  article.  A  copyrighted 
article  is  a  copy  of  a  computer  program 
from  which  the  work  can  be  perceived, 
reproduced  or  otherwise  communicated, 
either  directly  or  with  the  aid  of  a 
machine  or  device.  The  copy  of  the 
program  may  be  fixed  in  the  magnetic 
medium  of  a  floppy  disk  or  in  the  main 
memory  or  hard  drive  of  a  computer. 

(d)  Provision  of  services.  The 
determination  of  whether  a  transaction 
involving  a  newly  developed  or 
modified  computer  program  is  treated  as 
either  the  provision  of  services  or 
another  transaction  described  in 
paragraph  (b)(1)  of  this  section  is  based 
on  all  the  facts  and  circumstances  of  the 
transaction,  including,  as  appropriate, 
the  intent  of  the  parties  (as  evidenced  by 
their  agreement  and  conduct)  as  to 
which  party  is  to  own  the  copyright 
rights  in  the  computer  program  and  how 
the  risks  of  loss  are  allocated  between 
the  parties. 

(e)  Provision  of  know-how.  The 
provision  of  information  with  respect  to 
a  computer  program  will  not  be  treated 
as  the  provision  of  know-how  for  the 
purposes  of  this  section  unless  the 
information  is — 

(1)  Information  relating  to  computer 
programming  techniques; 

(2)  Not  capable  itself  of  being 
copyrighted;  and 

(3)  Subject  to  trade  secret  protection. 
(0  Further  classification  of  transfers 

involving  copyright  rights  and 
copyrighted  articles — (1)  Transfers  of 
copyright  rights.  The  determination  of 
whether  a  transffer'of  a  copyright  right 
is  a  sale  or  exchange  of  property  is  made 
on  the  basis  of  whether,  taking  into 
account  all  facts  and  circumstances, 
there  has  been  a  transfer  of  all 
substantial  rights  in  the  copyright.  A 
transaction  that  does  not  constitute  a 
sale  or  exchange  because  not  all 
substantial  rights  have  been  transferred 
will  be  classified  as  a  license  generating 


royalty  income.  For  this  purpose,  the 
principles  of  sections  1222  and  1235 
shall  apply. 

(2)  Transfers  of  copyrighted  articles. 
The  determination  of  whether  a  transfer 
of  a  copyrighted  article  is  a  sale  or 
exchange  is  made  on  the  basis  of 
whether,  taking  into  account  all  facts 
and  circumstances,  the  benefits  and 
burdens  of  owTiership  have  been 
transferred.  A  transaction  that  does  not 
constitute  a  sale  or  exchange  because 
insufficient  benefits  and  burdens  of 
ownership  of  the  copyrighted  article 
have  been  transferred,  such  that  a 
person  other  than  the  transferee  is 
properly  treated  as  the  owner  of  the 
copyrighted  article,  wall  be  classified  as 
a  lease  generating  rental  income. 

(3)  Special  circumstances  of  computer 
programs.  In  connection  with 
determinations  under  this  paragraph  (f). 
consideration  must  be  given  as 
appropriate  to  the  special  characteristics 
of  computer  programs  in  transactions 
that  take  advantage  of  these 
characteristics  (such  as  the  ability  to 
make  perfect  copies  at  minimal  cost). 
For  example,  a  transaction  in  which  a 
person  acquires  a  copy  of  a  computer 
program  on  disk  subject  to  a 
requirement  that  the  disk  be  destroyed 
after  a  specified  period  is  generally  the 
equivalent  of  a  transaction  subject  to  a 
requirement  that  the  disk  be  returned 
after  such  period.  Similarly,  a 
transaction  in  which  the  program 
deactivates  itself  after  a  specified  period 
is  generally  the  equivalent  of  returning 
the  copy. 

(g)  Rules  of  operation — (1)  Term 
applied  to  transaction  by  parties. 
Neither  the  form  adopted  by  the  parties 
to  a  transaction,  nor  the  classification  of 
the  transaction  under  copyright  law, 
shall  be  determinative.  Therefore,  for 
example,  if  there  is  a  transfer  of  a 
computer  program  on  a  single  disk  for 
a  one-time  payment  with  restrictions  on 
transfer  and  reverse  engineering,  which 
the  parties  characterize  as  a  license 
(generally  referred  to  as  a  shrink-wrap 
license),  application  of  the  rules  of 
paragraphs  (c)  and  (0  of  this  section 
may  nevertheless  result  in  the 
transaction  being  classified  as  the  sale  of 
a  copyrighted  article. 

(2)  Means  of  transfer  not  to  be  token 
into  account  The  rules  of  this  section 
shall  be  applied  irrespective  of  the 
physical  or  electronic  medium  used  to 
effectuate  a  transfer  of  a  computer 
program. 

(h)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples.  All  of  the  following 
examples  assume  that  all  parties  are 
unrelated  to  each  other: 
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Example  I.  (i)  Fads.  Corp  A.  a  U.S. 
corporation,  owns  the  copyright  in  a 
computer  program.  Program  X.  It  copies 
Propum  X  on  to  disks.  The  disks  are  placed 
in  boxes  covered  with  a  wrapper  on  which 
is  printed  what  is  generally  referred  to  as  a 
shnnk-wrap  license.  The  license  is  stated  to 
be  perpwtual.  Under  the  license  no  reverse 
engineering  of  the  computer  program  is 
permitted.  The  transferee  receives,  first,  the 
right  to  use  the  program  on  two  of  its  own 
computers  (for  example,  a  laptop  and  a 
desktop)  provided  that  only  one  copy  is  in 
use  at  any  one  time,  and.  second,  the  right 
to  make  one  copy  of  the  program  on  each 
machine  as  an  essential  step  in  the  utilization 
of  the  program.  The  transferee  is  permitted 
by  the  shrink-wrap  license  to  sell  the  copy 
so  long  as  it  destroys  any  other  copies  it  has 
made  and  imptoses  the  same  terms  and 
conditions  of  the  license  on  the  purchaser  of 
its  copy.  These  disks  are  made  available  for 
sale  to  the  general  public  in  Country  Z.  In 
return  for  valuable  consideration,  P,  a 
Country  Z  resident,  receives  one  such  disk. 

(ii)  Analysis.  (A)  Under  paragraph  (g)(1)  of 
this  section,  the  label  license  is  not 
determinative.  None  of  the  copyright  rights 
described  in  paragraph  (c)(2)  of  this  section 
have  been  transferred  in  this  transaction.  P 
has  received  a  copy  of  the  program,  however, 
and,  therefore,  under  paragraph  (c)(l)(ii)  of 
this  section,  P  has  acquired  solely  a 
copyrighted  article. 

(B)  Taking  into  account  all  of  the  facts  and 
circumstances,  P  is  properly  treated  as  the 
owner  of  a  copyrighted  article.  Therefore, 
under  paragraph  (f)(2)  of  this  section,  there 
has  been  a  sale  of  a  copyrighted  article  rather 
than  the  grant  of  a  lease. 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  those  in  Example  I,  except  that  instead  of 
selling  disks,  Corp  A,  the  U.S.  corporation, 
decides  to  make  Program  X  available,  for  a 
fee,  on  a  World  Wide  Web  home  page  on  the 
Internet.  P,  the  Country  Z  resident,  in  return 
for  payment  made  to  Corp  A,  downloads 
Program  X  (via  modem)  onto  the  hard  drive 
of  his  computer.  As  part  of  the  electn)nic 
communication,  P  signifies  his  assent  to  a 
license  agreement  with  terms  identical  to 
those  in  Example  1.  except  that  in  this  case 
P  may  make  a  back-up  copy  of  the  program 
on  to  a  disk. 

(ii)  Analysis.  (A)  None  of  the  copyright 
rights  described  in  paragraph  (c)(2)  of  this 
section  have  (lassed  to  P  Although  P  did  not 
buy  a  physical  copy  of  the  disk  with  the 
program  on  it,  paragraph  (g)(2)  of  this  section 
provides  that  the  means  of  transferring  the 
program  is  irrelevant.  Therefore,  P  has 
acquired  a  copyrighted  article. 

(B)  As  in  Example  !,  P  is  properly  treated 
as  the  owner  of  a  copyrighted  article. 
Therefore,  under  paragraph  (f)(2)  of  this 
section,  there  has  been  a  sale  of  a  copyrighted 
article  rather  than  the  grant  of  a  lease. 

Example  3  (i)  Facts.  The  facts  are  the  same 
as  those  in  Example  i .  except  that  Corp  A 
only  allows  P,  the  Country  Z  resident,  to  use 
f*rogram  X  for  one  week.  At  the  end  of  that 
week,  P  must  return  the  disk  with  Program 
X  on  it  to  Corp  A.  P  must  also  destroy  any 
copies  made  of  Program  ,X.  If  P  wishes  to  use 
Program  X  for  a  further  period  he  must  enter 
into  a  new  agreement  to  use  the  program  for 
an  additional  charge. 


(ii)  Analysis.  (A)  Under  paragraph  (c)(2)  of 
this  s«ction.  P  has  racaived  do  copyright 
rights.  Because  P  has  received  a  copy  of  the 
program  under  paragraph  (c)(l)(ii)  of  this 
section,  he  has,  therefore,  received  a 
copyrighted  article. 

(B)  Taking  into  account  all  of  the  facts  and 
circumstances,  P  is  not  properly  treated  as 
the  owner  of  a  copyrighted  article.  Therefore, 
under  paragraph  (fi(2)  of  this  section,  there 
has  been  a  lease  of  a  copyrighted  article 
rather  than  a  sale.  Taking  into  account  the 
special  characteristics  of  computer  programs 
as  provided  in  paragraph  (f)(3)  of  this  section, 
the  result  would  be  the  same  if  P  were 
required  to  destroy  the  disk  at  the  end  of  the 
one-week  period  instead  of  returning  it  since 
Corp  A  can  make  additional  copies  of  the 
program  at  minimal  cost. 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  those  in  Example  2.  where  P,  the  Country 
Z  resident,  receives  Program  X  &t)m  Corp  A"s 
home  page  on  the  Internet,  except  that  P  may 
only  use  Program  X  for  a  period  of  one  week 
at  the  end  of  which  an  electronic  lock  is 
activated  and  the  program  can  no  longer  be 
accessed.  Thereafter,  if  P  wishes  to  use 
Program  X,  it  must  return  to  the  home  page 
and  pay  Corp  A  to  send  an  electronic  key  to 
reactivate  the  program  for  another  week. 

(ii)  Analysis.  (A)  As  in  Example  3.  under 
paragraph  (c)(2)  of  this  section.  P  has  not 
received  any  copyright  rights.  P  has  received 
a  copy  of  the  program,  and  under  paragraph 
(g)(2)  of  this  section,  the  means  of 
transmission  is  irrelevant,  P  has,  therefore, 
under  paragraph  (c)(l)(ii)  of  this  section, 
received  a  copyrighted  article. 

(B)  As  in  Example  3,  P  is  not  properly 
treated  as  the  owner  of  a  copyrighted  article. 
Therefore,  under  paragraph  (0(2)  of  this 
section,  there  has  been  a  lease  of  a 
copyrighted  article  rather  than  a  sale.  While 
P  does  retain  Program  X  on  its  computer  at 
the  end  of  the  one  week  period,  as  a  legal 
matter  P  no  longer  has  the  right  to  use  the 
program  (without  further  payment)  and, 
indeed,  cannot  use  the  program  without  the 
electronic  key.  Functionally,  Program  X  is  no 
longer  on  the  hard  drive  of  P's  computer. 
Instead,  the  hard  drive  contains  only  a  series 
of  numbers  which  no  longer  perform  the 
function  of  Program  X.  Although  in  Example 
3,  P  was  required  to  physically  return  the 
disk,  taking  into  account  the  special 
characteristics  of  computer  programs  as 
provided  in  paragraph  (f)(3)  of  this  section, 
the  result  in  this  Example  4  is  the  same  as 
in  Example  3. 

Example  5.  (i)  Facts.  Corp  A,  a  U.S. 
corporation,  transfers  a  disk  containing 
Program  X  to  Corp  B,  a  Country  Z 
corporation,  and  grants  Corp  B  an  exclusive 
license  for  the  remaining  term  of  the 
copyright  to  copy  and  distribute  an  unlimited 
number  of  copies  of  Program  X  in  the 
geographic  area  of  Country  Z,  prepare 
derivative  works  based  upon  Program  X, 
make  public  performances  of  Program  X.  and 
publicly  display  Program  X.  Corp  B  will  pay 
Corp  A  a  royalty  of  $y  a  year  for  three  years, 
which  is  the  expected  period  during  which 
Program  X  will  have  commercially 
exploitable  value. 

(ii)  Analysis.  (A)  Although  Corp  A  has 
transferred  a  disk  with  a  copy  of  Program  X 


on  it  to  Corp  B.  under  paragraph  (c)(l)(i)  of 
this  section  because  this  transfer  is 
accompanied  by  a  copyright  right  identified 
in  paragraph  (c)(2)(i)  of  this  section,  this 
transaction  is  a  transfer  solely  of  copyright 
rights,  not  of  copyrighted  articles.  For 
purposes  of  paragraph  (b)(2)  of  this  section, 
the  disk  containing  a  copy  of  Program  X  is 
a  de  minimis  component  of  the  transaction. 

(B)  Applying  the  all  substantial  rights  test 
under  paragraph  (f)(1)  of  this  section.  Corp  A 
will  be  treated  as  having  sold  copyright  rights 
to  Corp  B.  Corp  B  has  acquired  all  of  the 
copyright  rights  in  Program  X.  has  received 
the  right  to  use  them  exclusively  within  a 
geographic  area,  and  has  received  the  rights 
for  the  remaining  life  of  the  copyright  in 
Program  X.  Under  paragraph  (g)(1)  of  this 
section,  the  fact  that  the  agreement  is  labelled 
a  license  is  not  controlling  (nor  is  the  fact 
that  Corp  A  receives  a  sum  labelled  a 
royalty).  (This  would  also  be  the  case  if  the 
copy  of  Program  X  to  be  used  for  the 
purposes  of  reproduction  were  transmitted 
electronically  to  Corp  B,  as  a  result  of  the 
application  of  the  rule  of  paragraph  (g)(2)  of 
this  section.) 

Example  6.  (i)  Facts.  Corp  A.  a  U.S. 
corporation,  transfers  a  disk  containing 
Program  X  to  Corp  B,  a  Country  Z 
corporation,  and  grants  Corp  B  the  non 
exclusive  right  to  reproduce  and  distribute 
for  sale  to  the  public  an  unlimited  number 
of  disks  at  its  factory  in  Country  Z  in  return 
for  a  payment  related  to  the  number  of  disks 
copied  and  sold.  The  term  of  the  agreement 
is  two  years,  which  is  less  than  the  remaining 
life  of  the  copyright. 

(ii)  Analysis.  (A)  As  in  Example  5,  the 
transfer  of  the  disk  containing  the  copy  of  the 
program  does  not  constitute  the  transfer  of  a 
copyrighted  article  under  paragraph  (c)(1)  of 
this  section  because  Corp  B  has  also  acquired 
a  copyright  right  under  paragraph  (c)(2)(i)  of 
this  section.  For  purposes  of  paragraph  (b)(2) 
of  this  section,  the  disk  containing  Program 
X  is  a  de  minimis  component  of  the 
transaction. 

(B)  Taking  into  account  all  of  the  facts  and 
circumstances,  there  has  been  a  license  of 
Program  X  to  Corp  B,  and  the  payments  made 
by  Corp  B  are  royalties.  Under  paragraph 
(0(1)  of  this  section,  there  has  not  been  a 
transfer  of  all  substantial  rights  in  the 
copyright  to  Program  X  because  Corp  A  has 
the  right  to  enter  into  other  licenses  with 
respect  to  the  copyright  of  Program  X, 
including  in  Country  Z  (or  even  to  sell  that 
copyright,  subject  to  Corp  B's  interest).  Corp 
B  has  acquired  no  right  itself  to  license  the 
copyright  rights  in  Program  X.  Finally,  the 
term  of  the  license  is  for  less  than  the 
remaining  life  of  the  copyright  in  Program  X. 

Example  7.  (i)  Facts.  Corp  C,  a  distributor 
in  Country  Z,  enters  into  an  agreement  with 
Corp  A,  a  U.S.  corpniration.  to  purchase  as 
many  copies  of  Program  X  on  disk  as  it  may 
from  time-to-time  request.  Corp  C  will  then 
sell  these  disks  to  retailers.  The  disks  are 
shipped  in  boxes  covered  by  shrink-wrap 
licenses  (identical  to  the  license  described  in 
Example  J). 

(ii)  Analysis.  (A)  Corp  C  has  not  acquired 
any  copyright  rights  under  paragraph  (c)(2)  of 
this  section  with  respect  to  Program  X.  It  has 
acquired  individual  copies  of  Program  X. 
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which  it  may  sell  to  others.  The  use  of  the 
term  license  is  not  dispositive  under 
paragraph  (g)(1)  of  this  section.  Under 
paragraph  (c)(l)(ii)  of  this  section.  Corp  C  has 
acquired  copyrighted  articles. 

(B)  Taking  into  account  all  of  the  facts  and 
circumstances.  Corp  C  is  properly  treated  as 
the  owmer  of  copyrighted  articles.  Therefore, 
under  paragraph  (0(2)  of  this  section,  there 
has  been  a  sale  of  copyrighted  articles. 

Example  6.  (i)  FacU.  Corp  A,  a  U.S. 
corporation,  transfers  a  disk  containing 
Prc^ram  X  to  Corp  D,  a  foreign  corporation 
engaged  in  the  manufacture  and  sale  of 
personal  computers  in  Country  Z.  Corp  A 
grants  Corp  D  the  non-exclusive  right  to  copy 
Program  X  onto  the  hard  drive  of  computers 
which  it  manufactures,  and  to  distribute 
those  copies  (on  the  hard  drive)  to  the  public. 
The  term  of  the  agreement  is  two  years, 
which  is  less  than  the  remaining  life  of  the 
copyright  in  Program  X.  Corp  D  pays  Corp  A 
an  amount  based  on  the  number  of  copies  of 
Program  X  it  loads  on  to  computers. 

(ii)  Analysis.  The  analysis  is  the  same  as 
in  Example  6.  Under  paragraph  (c)(2)(i)  of 
this  section,  Corp  D  has  acquired  a  copyright 
right  enabling  it  to  exploit  Program  X  by 
copying  it  on  to  the  hard  drives  of  the 
computers  that  it  manufactures  and  then 
sells.  For  purposes  of  paragraph  (b)(2)  of  this 
section,  the  disk  containing  Program  X  is  a 
de  minimis  component  of  the  transaction. 
Taking  into  account  all  of  the  facts  and 
circumstances,  Corp  D  has  not,  however, 
acquired  all  substantial  rights  in  the 
copyright  to  Program  X  (for  example,  the 
term  of  the  agreement  is  less  than  the 
remaining  life  of  the  copyright).  Under 
paragraph  (0(1)  of  this  section,  this 
transaction  is,  therefore,  a  license  of  Program 
X  to  Corp  D  rather  than  a  sale  and  the 
payments  made  by  Corp  D  are  royalties. 

Example  9.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  8.  except  that  Corp  D,  the 
Country  Z  corporation,  receives  physical 
disks.  The  disks  are  shipped  in  boxes 
covered  by  shrink-wrap  licenses  (identical  to 
the  licenses  described  in  Example  J).  Corp  D 
uses  each  individual  disk  only  once  to  load 
a  single  copy  of  Program  X  onto  each 
separate  computer.  Corp  D  transfers  the  disk 
with  the  computer  when  it  is  sold. 

(ii)  Analysis.  (A)  As  in  Example  7  (unlike 
Example  8)  no  copyright  right  identified  in 
paragraph  (c)(2)  of  this  section  has  been 
transferred.  Corp  D  acquires  the  disks 
without  the  right  to  reproduce  and  distribute 
publicly  further  copies  of  Program  X.  This  is 
therefore  the  transfer  of  copyrighted  articles 
under  paragraph  (c)(l)(ii)  of  this  section. 

(B)  Taking  into  account  all  of  the  facts  and 
circumstances,  Corp  D  is  properly  treated  as 
the  owner  of  copyrighted  articles.  Therefore, 
under  parap^ph  (0(2)  of  this  section,  the 
transaction  is  classified  as  the  sale  of  a 
copyrighted  article. 

Example  10.  (i)  Facts.  Corp  A.  a  U.S. 
corporation,  transfers  a  disk  containing 
Prc^ram  X  to  Corp  E.  a  Country  Z 
corporation,  and  grants  Corp  E  the  right  to 
load  Program  X  onto  50  individual 
workstations  for  use  only  by  Corp  E 
employees  at  one  location  in  return  for  a  one- 
time per-user  fee  (generally  referred  to  as  a 
site  license).  If  additional  workstations  are 


subsequently  introduced.  Pmmm  X  may  be 
loaded  on  to  those  machines  tor  additional 
one-time  per-user  fees.  The  license  which 
grants  the  rights  to  operate  Program  X  on  50 
workstations  also  prohibits  Corp  E  from 
selling  the  disk  (or  any  of  the  50  copies]  or 
reverse  engineering  the  program.  The  term  of 
the  license  is  stated  to  be  perpetual. 

(ii)  Analysis.  (A)  The  grant  of  a  right  to 
copy,  unaccompanied  by  the  right  to 
distribute  those  copies  to  the  public,  is  not 
the  transfer  of  a  copyright  right  under 
paragraph  (c)(2)  of  this  section.  Therefore, 
under  p>aragraph  (c)(l)(ii)  of  this  section,  this 
transaction  is  a  transfer  of  copyrighted 
articles  (50  copies  of  Program  X). 

(B)  Taking  into  account  all  of  the  facts  and 
circumstances,  P  is  properly  treated  as  the 
owner  of  a  copyrighted  article.  Therefore, 
under  paragraph  (0(2)  of  this  section,  there 
has  been  a  sale  of  copyrighted  articles  rather 
than  the  grant  of  a  lease.  Notwithstanding  the 
restriction  on  sale,  other  factors  such  as,  for 
example,  the  risk  of  loss  and  the  right  to  use 
the  copies  in  perpetuity  outweigh,  in  this 
case,  the  restrictions  placed  on  the  right  of 
alienation. 

Example  11.  [i]  Facts.  The  facts  are  the 
same  as  in  Example  10,  except  that  Corp  E. 
the  Country  Z  corporation,  acquires  the  right 
to  make  Program  X  available  to  workstation 
users  who  are  Corp  E  employees  by  way  of 
a  local  area  network  (LAN).  The  number  of 
users  that  can  use  Program  X  on  the  LAN  at 
any  one  time  is  limited  to  50.  Corp  E  pays 
a  one-time  fee  for  the  right  to  have  up  to  50 
employees  use  the  program  at  the  same  time, 
(ii)  Analysis.  Under  paragraph  (g)(2)  of  this 
section  the  mode  of  transmission  is 
irrelevant.  Therefore,  as  in  Example  10, 
under  paragraph  (c)(2)  of  this  section,  no 
copyright  right  has  been  transferred  and  thus, 
under  paragraph  (c)(l)(ii)  of  this  section,  this 
transaction  will  be  classified  as  the  transfer 
of  a  copyrighted  article.  Under  the  benefits 
and  burdens  test  of  paragraph  (0(2)  of  this 
section,  this  transaction  is  a  sale  of 
copyrighted  articles. 

Example  12.  (i)  Facts.  The  facts  are  the 
same  as  in  Example  11,  except  that  Corp  E 
pays  a  monthly  fee  to  Corp  A,  the  U.S. 
corporation,  calculated  with  reference  to  the 
permitted  maximum  number  of  users  (which 
can  be  changed)  and  the  computing  power  of 
Corp  E's  server.  In  return  for  this  monthly 
fee,  Corp  C  receives  the  right  to  receive 
upgrades  of  Program  X  when  they  become 
available.  The  agreement  may  be  terminated 
by  either  party  at  the  end  of  any  month. 
When  the  disk  containing  the  uptgrade  is 
received,  or  if  the  contract  is  terminated, 
Corp  E  must  return  the  disk  containing  the 
earlier  version  of  Program  X  to  Corp  A,  and 
delete  (or  otherwise  destroy)  any  copies 
made  of  the  current  version  of  Program  X. 
The  agreement  specifically  provides  that 
Corp  E  has  not  thereby  been  granted  an 
option  to  purchase  F*rogram  X. 

(ii)  Analysis.  (A)  Corp  E  has  recefted  no 
copyright  rights  under  paragraph  {c)(2)  of  this 
section.  Under  paragraph  (d)  of  this  section, 
based  on  all  the  facts  and  circumstances  of 
the  transaction.  Corp  A  has  not  provided 
services  to  Corp  E.  Therefore,  under 
paragraph  (c)(l){ii)  of  this  section,  the 
transaction  is  a  transfer  of  a  copyrighted 
article. 


(B)  Taking  into  account  all  fects  and 
circumstances,  under  the  benefits  and 
burdens  test  Corp  E  is  not  properly  treated 
as  the  owner  of  the  copyrighted  article.  Corp 
E  does  not  receive  the  right  to  use  Program 
X  in  perpetuity,  but  only  for  so  long  as  it 
continues  to  make  payments.  Corp  E  does  not 
have  the  right  to  purchase  Program  X  on 
advantageous  (or,  indeed,  any)  terms  once  a 
certain  amount  of  money  has  been  paid  to 
Corp  A  or  a  certain  period  of  time  has 
elapsed  (which  might  indicate  a  sale).  Once 
the  agreement  is  terminated.  Corp  E  will  no 
longer  possess  any  copies  of  Program  X, 
current  or  superseded.  Therefore  under 
paragraph  (0(2)  of  this  section  there  has  been 
a  lease  of  a  copyrighted  article. 

Example  13.  [\)  Facts.  The  facts  are  the 
same  as  in  Example  12.  except  that  while 
Corp  E  must  retiuTi  copies  of  Program  X  as 
new  upgrades  are  received,  if  the  agreement 
terminates,  Corp  E  may  keep  the  latest 
version  of  Program  X  (although  Corp  E  is  still 
prohibited  from  selling  or  otherwise 
transferring  any  copy  of  Program  X). 

(ii)  Analysis.  For  the  reasons  stated  in 
Example  10.  the  transfer  of  the  program  will 
be  treated  as  a  sale  of  a  copyrighted  article 
rather  than  as  a  lease. 

Example  14.  (i)  Facts.  Corp  G,  a  Countr> 
Z  corporation,  enters  into  a  contract  with 
Corp  A,  a  U.S.  corporation,  for  Corp  A  to 
modify  Program  X  so  that  it  can  be  used  at 
Corp  G's  facility  in  Country  Z.  Under  the 
contract,  Corp  G  is  to  acquire  one  copy  of  the 
program  on  a  disk  and  the  right  to  use  the 
program  on  5,000  workstations.  The  contract 
requires  Corp  A  to  rewrite  elements  of 
Program  X  so  that  it  will  conform  to  Countr>' 
Z  accounting  standards.  The  services 
required  to  perform  this  task  are  de  minimis 
taking  into  account  the  facts  and 
circumstances  of  this  transaction.  The 
agreement  between  Corp  A  and  Corp  G  is 
otherwise  identical  as  to  rights  and  payment 
terms  as  the  agreement  described  in  Example 
10. 

(ii)  Analysis.  (A)  As  in  Example  10.  no 
copyright  rights  are  being  transferred  under 
paragraph  (c)(2)  of  this  section.  Under 
paragraph  (b)(2)  of  this  section,  the  services 
provided  are  de  minimis.  This  transaction 
will  be  classified,  therefore,  as  a  transfer  of 
copyrighted  articles  under  paragraph  (c)(l)(ii) 
of  this  section. 

(B)  Taking  into  account  all  fects  and 
circumstances,  Corp  G  is  properly  treated  as 
the  owner  of  copyrighted  articles.  Therefore, 
under  paragraph  (0(2)  of  this  section,  there 
has  been  the  sale  of  a  copyrighted  article 
rather  than  the  grant  of  a  lease. 

Example  15.  (i)  Facts.  Corp  H.  a  Country 
Z  corporation,  enters  into  a  license  agreement 
for  a  modified  version  of  Program  X  only  if 
Corp  A,  a  U.S.  corporation,  makes  substantial 
modifications  to  the  program.  Only  the  core 
idea  of  Program  X  will  be  used  and  a 
considerable  amount  of  labor  will  be 
expended  in  rewriting  Program  X,  which 
under  applicable  copyright  law  as  a 
derivative  work  will  be  a  separate,  new 
program.  Corp  A  and  Corp  H  agree  that  Corp 
A  is  modifying  Program  X  for  Corp  H  and 
that,  when  modified  Program  X  is  completed, 
the  copyright  in  the  modified  program  will 
belong  to  Corp  H.  Corp  H  gives  instructions 
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to  Corp  A  programiners  regarding  program 
specifications.  Corp  H  agrees  to  pay  Corp  A 
a  fixed  monthly  sum  during  development  of 
the  program.  If  Q>rp  H  is  dissatisfied  with  the 
development  of  the  program  it  may  cancel 
the  contract  at  the  end  of  any  month.  In  the 
event  of  termination,  Corp  A  will  retain  all 
payments,  while  any  prtxedurcs.  techniques 
or  copyrightable  interests  will  be  the 
property  of  Corp  H.-All  of  the  payments  are 
labelled  royalties.  There  is  no  provision  in 
the  agreement  for  any  contiiiumg 
relationship  between  Cjorp  A  and  Corp  H. 
such  as  the  furnishing  of  updates  of  the 
program,  af^er  completion  of  the  modification 
work 

(ii)  Analysis  Takmg  into  account  all  of  the 
facts  and  i  in;umstances.  rx>rp  A  is  treated  as 
providing  services  to  Oirp  H   lender 
paragraph  (d)  of  this  section,  (^orp  A  is 
trtiated  as  providing  services  to  Corp  H 
l)ecduse  Cxirp  H  Uvirs  all  of  the  risks  of  loss 
associated  with  the  development  of  nKnlified 
f'rf)gram  X  and  is  the  owner  of  all  copyright 
rights  in  modified  Program  X.  Under 
paragraph  (g)(1)  of  this  section,  the  fact  that 
the  agreement  is  labelled  a  licimsi!  is  not 
controlling  (nor  is  the  fact  that  Qirp  A 
receives  a  sum  labelled  a  royalty). 

Example  16  (i)  Facts.  Corp  A.  a  U.S. 
corporation,  and  Q)r;i  I.  a  Country  Z 
corporation,  agree  that  a  development 
engineer  employed  by  (^orp  A  will  travel  to 
(i)«ntry  Z  to  provide  know-how  relating  to 
certain  techniques  which  are  not  generally 
known  to  computer  programmers  which  will 
enable  Corp  I  to  more  efficiently  create 
computer  programs.  These  tef;hniques 
represent  the  product  of  experience  gained 
by  Corp  A  from  working  on  many  computer 
programming  projects.  Such  information  is 
not  capable  of  being  copyrighted,  but  it  is 
subject  to  trade  secret  protection. 

(ii)  Analysis.  This  transaction  contains  the 
elements  of  know-how  specified  in  paragraph 
(e)  of  this  section.  Therefore,  this  transaction 
will  be  classified  as  the  provision  of  know- 
how. 

(i)  Effective  date.  This  section  applies 
to  transactions  occurring  on  or  after  the 
date  that  is  sixty  days  after  the  date  final 
regulations  are  published  in  the  Federal 
Register. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue 
(FR  Doc.  96-29055  Filed  11-7-96;  3:11  pml 
aiLUNOCooc  4«3e-«i-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  69 
[AD-FRL-6645-2] 

Proposed  Conditional  Special 
Exemption  From  Requirements  of  the 
Clean  Air  Act  for  the  Territory  of 
American  Samoa,  ttie  Commonwealth 
of  the  Northern  Mariana  Islands,  and 
the  Territory  of  Guam 

AGENCY:  Environmental  Protection 
Agency  (EPAJ. 

ACTION:  Proposed  rule. 

SUMMARY:  On  September  13.  1995  (60 
FR  47515).  EPA  proposed  to  grant  the 
Territory  of  American  Samoa  (American 
Samoa)  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI)  a 
conditional  exemption  from  title  V 
requirements  and  to  grant  the  Territory 
of  Guam  (Guam)  an  extension  of  time  in 
which  to  adopt  a  title  V  permit  program. 
EPA  proposed  these  conditional 
exemptions  and  this  extension  under 
the  authority  of  section  325  of  the  Clean 
Air  Act.  EPA  received  comments  during 
the  public  comment  period  requesting 
that  EPA  grant  a  permanent  exemption 
to  Guam.  EPA  also  received  a  letter  on 
December  18,  1995  from  the 
Administrator  of  the  Guam 
Environmental  Protection  Agency 
stating  that  Guam  would  develop  an 
alternate  local  permitting  program  in 
exchange  for  a  permanent  exemption.  In 
response  to  these  comments  and  this 
commitment.  EPA  is  proposing  to 
conditionally  exempt  Guam,  as  well  as 
American  Samoa  and  CNMI,  from  title 
V  of  the  Clean  Air  Act. 

In  a  separate  part  of  this  Federal 
Register,  EPA  is  promulgating  this 
action  as  a  direct  final  rule  without  a 
prior  proposal  because  the  public 
comments  received  to  date  support 
granting  a  permanent  exemption.  A 
detailed  rationale  and  conditions  for 
this  approval  are  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  the  direct  final  rule  will  take  effect 
on  January  13. 1997.  If  adverse 
comments  are  received  during  the 
comment  period.  EPA  will  publish 
timely  notice  in  the  Federal  Register 
withdrAring  the  direct  final  rule  for 
Guam.  American  Samoa  and  CNMI,  and 
all  public  comments  will  be  addressed 
in  a  subsequent  final  rule  based  on  this 
proposal.  The  EPA  will  not  institute  an 
additional  comment  period  on  this 
action  and  any  parties  interested  in 
commenting  should  do  so  at  this  time. 


DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  13,  1996. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Norm 
Lovelace,  Chief,  Office  of  Pacific  Islands 
and  Native  American  Programs,  US 
EPA-Region  IX,  75  Hawthorne  Street, 
San  Francisco,  California  94105. 
Supporting  information  used  to  develop 
the  proposed  conditional  exemptions, 
including  copies  of  the  petitions,  all 
comments  received,  and  the  response  to 
comments  document,  are  available  for 
inspection  during  normal  business 
hours  at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norm  Lovelace  (telephone  415/744- 
1599,  fax  415/744-1604).  Chief.  Office 
of  Pacific  Islands  and  Native  American 
Programs  or  Sara  Bartholomew 
(telephone  415/744-1250.  fax  415/744- 
1076).  Operating  Permits  Section.  Air 
and  Toxics  Division,  at  the  address 
above. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
direct  final  rulemaking  located  in  a 
separate  part  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 
List  of  Sub)ects  in  40  CFR  Part  69 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous  air 
pollutants.  Intergovernmental  relations. 
Nitrogen  oxides.  Operating  permits, 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 

Dated:  October  28. 1996. 
Carol  M.  Bro%tmer, 

Administrator. 

|FR  Doc.  96-28431  Filed  11-12-96;  8:45  am] 

MLUNO  CODE  SOeO-SO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

42  CFR  Part  121 

Organ  Procurement  and 
Transportation  Network;  Organ 
Allocation  Policies 

AGENCY:  Health  Resources  and  Services 
Administration,  DHHS. 
ACTION:  Request  for  additional  public 
comment  on  proposed  rule;  notice  of 
public  hearings. 

SUMMARY:  This  document  announces 
that  the  Secretary  of  Health  and  Human 
Services  is  formally  inviting  additional 
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public  comment  on  the  Notice  of 
Proposed  Rulemaking  (NPRM) 
published  on  September  8, 1994,  to 
establish  rules  governing  the  operation 
of  the  Organ  Procurement  and 
Transportation  Network  (OPTN).  The 
Secretary  is  seeking  additional 
comments  on  policies  affecting  the 
allocation  of  human  livers  for 
transplantation.  In  addition,  this 
document  annoimces  that  a  public 
hearing  will  be  held  at  which  interested 
individuals  may  submit  oral  comments 
regarding  such  policies  as  well  as 
regarding  methods  to  increase  organ 
donation. 

DATES: 

Hearing:  The  hearing  will  be  held  on 
December  10-11, 1996,  beginning  at  9 
a.m.  each  day.  Requests  to  testify  must 
be  submitted  by  December  2, 1996. 

Comments:  For  those  who  choose  to 
send  written  comments  only,  comments 
must  be  submitted  by  December  13. 
1996  in  order  to  ensure  full 
consideration.  Because  the  issue  of 
organ  donation  is  not  part  of  the 
rulemaking  process,  we  will  accept 
comments  and  suggestions  on  this  issue 
at  any  time. 

ADDRESSES:  Written  requests  to  testify 
and  written  comments  on  allocation 
policies  should  be  transmitted  to:  Ms. 
Judith  Braslow,  Director,  HRSA  Division 
of  Transplantation,  Room  7-29,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

In  light  of  the  short  period  for 
submitting  requests  to  testify,  such 
requests  may  also  be  submitted  by 
telefax  to  Ms.  Braslow  at  (301)  594- 
6095. 

Comments  will  be  available  for  public 
inspection  three  business  days  after 
their  receipt  in  Room  7-29,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland,  Monday  through  Friday  of 
each  week  from  8:00  a.m.  to  4:30  p.m. 
To  view  public  comments  in 
Washington,  D.C.,  call  (202)  690-7890 
to  make  an  appointment  for  inspection 
in  Room  309  G  of  the  Hubert  Humphrey 
Building,  200  Independence  Avenue, 
S.W. 

The  hearing  will  be  held  at  the 
Natcher  Center  on  the  National 
Institutes  of  Health  campus  in  Bethesda, 
Maryland. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  Braslow  at  the  address  listed  above. 
Telephone:  (301)  443-7577. 
SUPPLEMENTARY  MFORMATION:  Allocation 
of  human  livers  for  transplantation  has 
been  debated  within  the  transplant 
community  for  several  years.  On 
September  8, 1994,  the  Department 
published  an  NPRM  to  establish  rules 


governing  the  operation  of  the  OPTN  (59 
FR  46482-99).  The  pubUc  comment 
period  expired  on  December  7, 1994, 
although  additional  comments  were 
received  and  accepted  after  that  date. 

As  part  of  the  preamble  to  the  NPRM, 
the  Department  solicited  comments  on 
the  organ-allocation  policies  used  to 
distribute  organs  by  the  OPTN  (59  FR 
46487).  Since  that  time,  the  OPTN  has 
imdertaken  a  major  review  of  its 
policies  governing  the  allocation  of 
livers,  and  the  Board  of  Directors  of  the 
OPTN  has  proposed  a  revised  policy  to 
allocate  livers.  The  revisions  proposed 
by  the  Board  have  generated 
considerable  controversy  within  the 
transplant  community.  In  view  of 
sections  372-375  of  the  Public  Health 
Service  Act.  42  U.S.C.  274-274c,  which 
vest  responsibility  in  the  Secretary  of 
Health  and  Human  Services  for 
oversight  of  the  OPTN,  the  Department 
has  concluded  that  further  public 
participation  in  the  development  of 
allocation  policies  related  to  livers  is 
desirable.  Accordingly,  we  have  decided 
to  seek  additional  comments  on  the 
NPRM  and  to  accept  oral  testimony  and 
written  comments  on  liver  allocation 
policies  and  the  processes  by  which 
they  may  be  developed. 

In  addition,  we  recognize  that  the 
difficult  issues  associated  with 
establishing  allocation  policies  stem 
from  a  central  problem:  the  laedical 
need  for  organs  far  exceeds  organs 
donated.  Accordingly,  we  have  decided 
to  use  a  public  hearing  as  an 
opportunity  to  solicit  public  comments 
on  methods  to  increase  organ  donation 
and  general  awareness  of  organ 
transplantation  as  a  therapeutic 
alternative  for  end-stage  organ  disease. 

Participants  in  the  hearing  will  be 
limited  to  ten  minutes  per  individual  (or 
institution).  Those  requesting  to  testify 
should  indicate  whether  their  comments 
will  address  allocation  policies,  organ 
donation,  or  both.  We  are  particularly 
interested  in  comments  addressing  the 
following  issues: 

1.  Allocation  of  Human  Livers  for 
Transplantation 

The  Oi^gan  Procurement  and 
Transplantation  Network  (OPTN) 
currently  allocates  human  livers  for 
transplantation  in  accordance  with  the 
following  policy: 

To  local  Status  1  patients  first  in 
descending  point  order;  then  to 

local  Status  2  patients  in  descending  point 
order;  then  to 

all  other  local  patients  in  descending  point 
order,  then  to 

Status  1  patients  in  the  Host  OPO's  (organ 
procurement  organization)  region  in 
descending  point  order;  then  to  Status  2 


patients  in  that  region  in  descending  point 
order,  then  to 

all  other  regional  patients  in  descending 
point  order;  then  to 

Status  1  patients  in  all  other  regions  in 
descending  point  order,  then  to 

Status  2  patients  in  all  other  regions  in 
descending  point  order:  and  finally  to 

all  other  patients  in  all  other  regions  in 
descending  point  order. 

The  Status  definitions,  in  pertinent 
part,  are  as  follows: 

A  patient  listed  as  Status  1  is  in  a 
hospital's  Intensive  Care  Unit  (ICU)  due  to 
acute  or  chronic  liver  failure  with  a  life 
expectancy  without  a  liver  transplant  of  less 
than  7  days. 

A  patient  listed  as  Status  2  is  continuously 
hospitalized  in  an  acute  care  bed  for  at  least 
five  days,  or  is  ICU  bound. 

A  patient  listed  as  Status  3  requires 
continuous  medical  care. 

A  patient  listed  as  Status  4  is  at  home  and 
functioning  normally. 

A  patient  listed  as  Status  7  is  temporarily 
inactive — p)atients  who  are  temjxjrarily 
unsuitable  for  transplant  are  listed  as  Status 
7. 

The  OPTN  Board's  proposed  policy 
would  revise  the  definitions  of  several 
of  the  status  groups  and  would  revise 
the  "local"  area  which  constitutes  the 
first  allocation  area.  In  seeking 
additional  comment,  the  Secretary 
invites  comments  on  the  following 
questions: 

a.  Does  the  OPTN  Board's  policy 
achieve  the  best  outcome  that  can 
reasonably  be  expected  for  the  patients 
of  America?  If  not,  what  revisions  to  the 
policy,  alternative  policy,  or 
combination  of  policies  would  yield  a 
superior  result? 

Please  present  data  and  other 
information  that  support  your  view;  for 
example,  success  measures  or  factors 
mentioned  in  the  NPRM  which  include 
(1)  equitable  distribution  of  organs;  (2) 
improvement  in  graft  and  patient 
survival,  and  (3)  enhanced  patient 
choice  among  transplant  programs.  In 
particular,  please  indicate  the  measures 
you  considered  most  important  in 
assessing  the  relative  efficacy  of  various 
policy  options. 

b.  Would  changes  in  other  CM*TN 
policies  related  to  liver  allocation,  such 
as  those  noted  below,  yield  a  better 
outcome  for  the  patients  of  America 
than  the  present  system?  Should  such 
changes  be  implemented  in  addition  to 
a  change  in  the  OPTN  Board's  allocation 
policy  or  phased  in  with  a  change? 

•  Criteria  for  entering  patients  on  the 
waiting  list  for  liver  transplant. 

•  Definition  of  the  status  categories 
for  patients  on  the  waiting  list  for  liver 
transplant. 

•  Procedures  for  ensuring  compUance 
with  OPTN  policies  affecting  liver 
allocation. 
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•  Use  of  performance  measures,  e.g., 
quality  of  transplant  outcomes  and 
annual  number  of  transplants 
performed,  in  determining  the  eligibility 
of  transplant  centers  to  receive  donor 
livers. 

2.  Donation  of  Organs  for 
Transplantation 

The  medical  need  for  livers  and  other 
human  organs  for  transplantation 
continues  to  exceed  the  number  of 
donor  organs  by  a  considerable  margin. 
No  organ  allocation  policies,  no  matter 
hovk-  well  crafted  or  effectively 
implemented,  can  be  expected  to 
compensate  for  serious  short-falls  in  thp 
supply  of  organs  relative  to  the  demand. 

a.  VVhal  are  the  major  impediments  to 
organ  donation? 

b  How  can  the  Department,  organ 
procurement  organizations,  hospitals, 
and  other  entities  improve  current 
efforts  to  promote  organ  donation? 

c.  Whore  and  to  what  extent  are 
further  initiatives  necessary  to  ensure 
that  members  of  racial  and  ethnic 
minority  groups  are  appropriately 
apprised  regarding  such  matters  as  the 
role  of  organ  transplantation  within  the 
health-care  system,  the  unique  health 
benefits  that  can  ensue  from  successful 
transplantation,  the  limitations 
associated  with  transplant  procedures, 
and  the  challenges  involved  in 
recruiting  organ  donors? 

Dated;  November  6,  1996. 
Ciro  V.  Sumaya, 
Administrator. 

Approved;  November  7.  1996. 
Donna  E.  Shalala, 
Secretary 

|FR  Doc  96-2914,=>  Fili.'d  11-8-90;  10;52  am) 
BILLINa  CODE  4180-I&-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managament 

43  CFR  Parts  1600, 1820. 1840, 1850, 
1860, 1880,  2090,  2200,  2300. 2520, 
2540,  2560,  2620,  2720.  2800,  2810, 
2880,  2910,  2920,  3000,  3100,  3120, 
3150,  3160,  3180,  3200,  3240,  3250, 
3260,  3280,  3410,  3420,  3430,  3450, 
3470,  3480,  3500,  3510.  3520. 3530, 
3540,  3550.  3560.  3590,  3710,  3730, 
3740,  3800,  3810,  3830.  3870.  4200. 
4300.  4700.  5000,  5470.  5510,  8370, 
9180  and  9230 

[WO-130-1820-00  24  1A] 

RIN  1004-AC98 

Appeals  Procedures;  Hearings 
Procedures 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  regulations,  extension 

of  comment  period. 

SUMMARY:  On  October  17,  1996,  the 
Bureau  of  Land  Management  (ELM) 
published  a  document  in  the  Federal 
Register  announcing  a  proposed  rule  to 
revise  and  consolidate  existing 
procedures  for  hearings  and  appeals 
into  a  single,  streamlined  administrative 
review  process  covering  most  of  BLM's 
decisions  (61  FR  54120).  The  30-day 
comment  jieriod  for  the  proposed  rule 
expires  gn  November  18,  1996.  BLM  has 
received  several  requests  from  the 
public  for  additional  time  to  comment 
and  is  extending  the  comment  period 
for  an  additional  60  days. 
DATES:  Submit  comments  by  January  17, 
1997. 

ADDRESSES:  If  you  wish  to  comment, 
you  may; 

(a)  Hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401,  1620 
L  St.,  NW.,  Washington,  DC; 

(b)  Mail  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record,  Room  401 LS,  1849  C  Street, 
NW..  Washington,  DC  20240;  or 

(c)  Send  comments  through  the 
Internet  to  WOCommcnt@wo.blm.gov 
Please  include  "attn:  AC99",  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
please  contact  us  directly  at  (202)452- 
5030 

You  will  be  able  to  review  comments 
dt  BLM's  Regulatory  Affairs  Group 
office.  Room  401,  1620  L  Street.  N.W.. 
Washington.  D.C..  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 


FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Holdren  202-452-7779,  or  Bemie  Hyde 
202-452-5057. 

Dated:  November  6, 1996. 
Annetta  Cheek, 

Regulatory  Affairs  Group  Manager. 

[FR  Doc.  96-29028  Filed  11-12-96;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  586 
[Docket  No.  96-20] 

Port  Restrictions  and  Requirements  in 
the  United  States/Japan  Trade 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission,  in  response  to  apparent 
unfavorable  conditions  in  the  foreign 
oceanbome  trade  between  the  United 
States  and  Japan,  proposes  the 
imposition  of  fees  on  liner  vessels 
operated  by  Japanese  carriers  calling  at 
United  States  ports.  The  effect  of  the 
rule  will  be  to  adjust  or  meet 
unfavorable  conditions  caused  by 
Japanese  port  restrictions  and 
requirements  by  imposing 
countervailing  burdens  on  Japanese 
carriers. 

DATES:  Comments  due  on  or  before 
January  13.  1997. 

ADDRESSES:  Send  comments  (original 
and  15  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission.  800  North  Capitol  Street, 
N.W..  Washington.  D.C.  20573.  (202) 
523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission.  800 
North  Capitol  Street,  N.W.,  Washington, 
D.C.  20573.  (202)  523-5740. 

SUPPLEMENTARY  INFORMATION: 

Background 

Information  Demand  Orders 

On  September  12,  1995,  the  Federal 
Maritime  Commission  ("Commission" 
or  "FMC")  issued  information  demand 
orders  to  carriers  in  the  U.S./Japan 
trade.'  inquiring  about  certain 
restrictions  £md  requirements  for  the  use 


I  NYK  Line  (North  Americo)  Inc.;  Mitsui  O.S.K. 
Lines  (.\merlcal.  Inc.:  K  Line  A/Tierica  Inc.:  Sea- 
Land  Service.  Inc.:  American  President  Line. 
Westwood  Shipping  Lines:  Evergreen  Line:  Hanjin 
Shipping  Co  Ltd.:  Maentk  inc.:  China  Ocean 
Shipping  Co.:  Hyundai  Merchani  Marine.  Orient 
Overseas  Container  Line  ('OOCL'  1;  Yangming 
Marine  Line:  Neptune  Orient  Lines.  Senator  Linie 
(USA)  Inc.;  Mexican  Line  (TMM):  Hapdg-Lloyd 
(America)  Inc  :  Zim  Container:  ar.d  Cho  Yang  Line. 
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of  port  and  terminal  facilities  in  Japan. 
Four  issues  of  concern  were  addressed 
by  the  information  demand  orders:  (1) 
The  "prior  consultation"  system,  a 
process  of  mandatory  discussions  and 
operational  approvals  involving  port 
and  terminal  management,  unions,  and 
ocean  carriers  serving  Japan;  (2) 
restrictions  on  the  operation  of  Japanese 
ports  on  Sunday;  (3)  the  requirement 
that  all  containerized  cargo  exported 
from  Japan  be  weighed  and  measured  by 
harbor  workers,  regardless  of 
commercial  necessity;  and  (4)  the 
disposition  of  the  Japanese  Harbor 
Management  Fund,  which  was  the 
subject  of  Docket  No.  91-19,  Actions  to 
Address  Conditions  Affecting  U.S. 
Carriers  Which  do  not  Exist  for  Foreign 
Carriers  in  the  U.S./Japan  Trade.  The 
Commission  observed  that  these 
practices  may  result  in  conditions 
unfavorable  to  shipping  in  the  United 
States/Japan  trade,  and  may  constitute 
adverse  conditions  affecting  U.S. 
carriers  that  do  not  exist  for  Japanese 
carriers  in  the  United  States. 

Prior  Consultation 

Many  of  the  questions  in  the 
information  demand  orders  centered  on 
the  prior  consultation  system  and  how 
it  is  administered  by  the  Japan  Harbor 
Transportation  Association  ("JHTA"). 
JHTA  is  an  association  of  companies 
providing  harbor  transportation 
services,  inc)uding  terminal  operators, 
stevedores,  and  sworn  measurers.  Under 
this  system,  carriers  serving  Japan  must 
consult  with  JHTA  about  operational 
matters  involving  Japanese  ports  or 
harbor  labor.  After  JHTA  consults  with 
a  carrier,  it  may  conduct  consultations 
with  labor  interests,  then  approve  or 
deny  the  line's  request. 

The  responses  to  the  Commission's 
orders  indicated  that  virtually  all 
operational  plans  and  changes  made  by 
carriers  serving  Japan  must  be  submitted 
for  prior  consultation.  These  include: 
any  changes  in  berth,  route,  or  port 
calls;  inauguration  of  new  services  or 
new  vessels;  the  addition  of  extra  port 
calls  (either  permanently  or 
temporarily),  or  calls  by  non-container 
ships  at  container  berths;  juniboization 
of  vessels  or  changes  in  vessel 
technology  which  affect  stevedoring  or 
terminal  operations;  temporary 
assignment  of  vessels  as  substitutes 
(even  if  only  for  one  voyage)  or  the 
renaming  of  vessels;  rationalization 
agreements  between  carriers  involving 
vessel  sharing  or  berthing  changes;  the 
assignment  of  a  stevedoring  contractor 
or  terminal  operator  to  a  carrier  and  any 
subsequent  change  in  assignment; 
requests  for  Simday  work;  changes  in 
mandatory  weighing  and  measuring 


arrangements;  or  any  other  changes 
which  affiact  stevedoring  or  terminal 
operations. 

The  comments  shed  Ught  on  the 
complex  and  opaque  procedural  aspects 
of  the  prior  consultation  system. 
According  to  several  respondents,  if  a 
carrier  wants  to  take  one  of  the  above- 
described  actions,  it  first  submits  a  draft 
written  request  for  prior  consultation 
outlining  its  proposal  to  JHTA.  If  the 
matter  is  deemed  to  be  important,  a 
meeting  is  then  scheduled  for  a  carrier 
representative  to  explain  its  request  to 
JHTA  chairman  Shiroo  Takashima. 
Often,  the  carrier  executive  is 
accompanied  by  an  official  of  the 
stevedoring  company  used  by  that  line. 
At  this  stage,  the  JHTA  chairman  may 
refuse  to  accept  the  request,  or  require 
changes  or  impose  conditions  for 
acceptance. 

According  to  several  respondents,  if 
the  carriers'  request  is  acceptable  to  the 
JHTA  chairman,  it  is  taken  up  at  a 
formal  "pre-prior  consultation" 
meeting.  These  meetings,  generally  held 
monthly,  are  attended  by  the  JHTA 
chairman,  vice-chairman,  secretary, 
prior  consultation  administrator,  a 
representative  from  the  carrier,  and 
often  a  representative  of  its  affected 
stevedore  or  terminal  operator.  If  the 
request  is  accepted  at  this  stage,  the 
matter  is  deliberated  at  formal  prior 
consultation  meetings  between  JHTA 
and  union  officials,  both  in  Tokyo  and 
at  the  local  level.  Carrier  representatives 
do  not  attend  the  JHTA-union  meetings. 

A  number  of  respondents  suggestecf 
that  the  final  prior  consultation 
meetings  are  simply  formalities.  It 
appears  that  if  a  carrier's  request  is 
unacceptable  to  JHTA,  this  is  conveyed 
early  in  the  process,  often  in  the 
carrier's  initial  meeting  with  the  JHTA 
chairman.  If  JHTA  takes  an  unfavorable 
view  of  a  request,  there  is  no  formal 
rejection;  instead,  it  simply  is  not 
accepted  for  consideration  at  the  formal 
prior  consultation  meetings.  In  contrast, 
if  a  request  has  been  accepted  by  the 
JHTA  chairman,  it  is  almost  assured  to 
be  approved  at  the  formal  meetings. 

Beyond  the  above-described 
procedures,  JHTA's  decision-making 
process  in  prior  consultation  appears  to 
be  characterized  by  a  total  lack  of 
transparency.  The  respondents 
indicated  that  there  are  almost  no 
written  rules,  either  substantive  or 
procedural,  nor  are  there  written 
reasons  for  decisions  or  an  appeal 
process;  JHTA  appears  to  have  absolute 
discretion  over  the  terms  and  conditions 
imposed  in  the  prior  consultation 
process. 

Many  respondents  suggested  that 
JHTA  uses  prior  consultation  to  prevent 


competition  and  maintain  an  agreed- 
upon  allocation  of  work  among  the 
JHTA  member  companies.  Several 
carriers  recounted  instances  where  prior 
consultation  requests  were  held  up  until 
the  carriers  agreed  to  take  on  additional, 
unnecessary  stevedoring  companies  or 
contractors.  A  number  of  carriers 
observed  that  JHTA  may  require  that, 
when  carriers  consolidate  terminal 
operations,  the  benefitting  stevedore 
must  reach  an  agreement  with  the  losing 
one  to  take  on  some  of  the  latter's 
workers,  thereby  insuring  that  there  is 
still  income  passing  to  the  losing 
stevedoring  company.  These  practices, 
according  to  a  number  of  commenters. 
prevent  any  real  competition  and 
undermine  attempts  to  increase  the 
efficiency  of  port  operations,  with  the 
result  that  Japan  has  port  costs  that  far 
exceed  those  of  its  Asian  neighbors  and 
other  major  trading  nations. 

Much  of  JHTA's  ability  to  compel 
participation  in  prior  consultation 
appears  to  stem  from  its  relationship 
with,  and  support  of.  organized  labor. 
Some  respondents  explained  that,  if 
they  did  not  participate  in  prior 
consultation  or  comply  with  JHTA's 
requests,  they  would  be  subject  to 
retaliation,  such  as  work  stoppages  or 
labor  disruptions.  Some  respondents 
recounted  an  instance  in  1985  when 
JHTA.  in  response  to  an  investigation  by 
the  Japanese  Fair  Trade  Commission 
("FTC"),  announced  that  it  was 
abandoning  the  carrier-JHTA 
component  of  the  prior  consultation 
system.  When  the  now-defunct 
Yamashita  Shiminon  Kaisha  Line 
attempted  to  go  ahead  with  changes  in 
its  operations,  two  of  its  vessels 
reportedly  were  boycotted  by  the 
unions,  on  the  grounds  that  there  had 
been  no  prior  consultation.  In  order  to 
prevent  any  further  disruptions, 
respondents  stated,  carriers  had  no 
choice  but  to  request  that  JHTA 
reestablish  its  prior  consultation  system. 

Japanese  Government  Oversight 

Respondents  confirmed  that  the 
agency  with  direct  authority  over  harbor 
services  is  the  Ministry  of  Transport 
("MOT").  Persons  wishing  to  jjerform 
harbor  transportation  services  must 
obtain  a  license  from  MOT,  in 
accordance  with  the  Port  Transportation 
Business  Law.  Also,  under  the  Law 
Establishing  the  Ministry  of 
Transportation,  MOT  is  invested  with 
authority  over,  inter  alia,  the 
development,  improvement  and 
coordination  of  the  harbor 
transportation  business.  MOT 
reportedly  can  give  oversight  or 
guidance  relating  to  the  conduct  of  the 
Prior  Consultation  System  if  a  national 
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policy  (i.e.,  the  development, 
improvement  and  coordination  of  the 
harbor  transport  business)  is  sought  to 
be  furthered.  Respondents  also 
indicated  that  administrative  guidance, 
or  gyoseishido.  is  practiced  by 
governmental  bodies  in  [apan,  to  secure 
cooperation  of  affected  parties  to  further 
an  administrative  purpose.- 

MOT  appears  to  have  given  guidance 
or  otherwise  become  involved  with 
prior  consultation  on  at  least  a  few 
occasions.  In  1986,  MOT  signed,  as  a 
witness,  the  Letter  of  Confirmation  on 
New  Prior  Consultation,  an  agreement 
between  JHTA  and  carriers  establishing 
the  current  version  of  the  system.  More 
recently,  in  1992.  MOT  reportedly 
issued  a  ministerial  view  to  )HTA  and 
the  Japanese  Shipowners  Ports  Council 
setting  forth  basic  principles  for  prior 
consultation  regarding  container 
terminal  disputes.'  In  that  document  (o 
translation  of  which  was  provided  by 
respondents).  MOT  direc;ted  that,  if 
carriers  make  changes  to  their 
operations,  these  changes  must  be 
submitted  for  prior  consultation.  It  was 
also  stated  in  the  Ministerial  View  that 
if  a  shipping  company  changes  the 
consortium  with  which  it  is  affiliated,  or 
reorganizes  its  service,  it  will  give 
explanations  to  fUTA  and  obtain  its 
understanding  as  early  as  possible. 
While  the  Ministerial  View  was 
addressed  specifically  to  the  Japanese 
shipowners,  it  appears  that  its 
principles  are  applied  uniformly  to  all 
shipping  companies. 

iHTA's  operations  also  fall  within  the 
jurisdiction  of  the  Japanese  Fair  Trade 
Commission  ("FTC").  The  Japanese 
respondents  explained  that  Article  8  of 
the  Law  Relating  to  the  Prohibition  of 
Private  Monopoly  and  Methods  of 
Preserving  Fair  Trade  of  Japan 
("Antiinonopoly  Law")  prohibits  trade 
associations  from  engaging  in  certain 


'The  Comniissiiin  in  ils  inliirmdlion  dcrtund 
orders  descrihed  further  aiilhnnlv  that  MOT 
apfwrenllv  m,iiiitains  under  the  Port  Tran.spurtation 
Business  Ijw   Kiir  example,  MOT  reviews  rales 
based  on  whether  they  are  reabonablu  and  non- 
dis<;riminali<rv   Art   9  MOI  must  approve 
operatoni'  "lernis  and  c.ondiiums  on  port 
transfmrtalion.  '  to  determine  thai   "there  is  no  fear 
that  the  lenns  and  i.omlilions  may  imfwde  the 
benefits  of  users."  and  also  approve  any  (  hanjies  m 
operators' business  plans  ,^ft    114  17   If  MOT 
detennines  that  the  port  Iranspurtatiiin  businesses 
"imjiede  fH-nefiH  of  users"  it  mjy  order  changes  in 
tiusiness  plans,  lemis  and  i ondilions.  or  rates   Art 
21 

'The  Japanese  Shipowners  Ports  Council 
("ISP("')  is  the  (  omponent  of  the  lapanese 
Shipowners  AssiMialion  that  deals  directly  with 
harbor  servue  related  mailers   |SPt".  often  served  as 
the  voii  H  of  the  Japanese  lines  in  prior  lonsiilt.ilion 
and  other  dealings  with  1HT.\  There  is  a  similar 
assfMiation  lor  luui  lapanese  shipowners  operating 
in  Japan,  the  japan  f-nreinn  .Sli-amship  Asscx  lalion 
("IFSA"! 


activities,  including  restricting 
competition,  limiting  the  number  of 
entrepreneurs,  restricting  unduly  the 
activities  of  constituent  entrepreneurs, 
and  causing  entrepreneurs  to  engage  in 
unfair  business  practices.  As  the  agency 
responsible  for  administering  the 
Antimonopoly  Law,  the  FTC  has  the 
authority  to  investigate  JHTA  and  its 
activities. 

This  FTC  authority  has  been  invoked 
on  occasion.  In  June.  1985.  a  complaint 
was  filed  with  the  Fair  Trade 
Commission  against  JHTA.  reportedly 
alleging  that  JHTA  was  restricting  the 
activities  of  carriers  and  the  competition 
among  terminal  operators.  However, 
respondents  stated  that  the  complaint 
was  later  withdrawn  and  the  FTC 
suspended  its  investigation. 

Another  FTC  complaint  was  filed  late 
last  year.  Apparently,  a  dispute  erupted 
between  JHTA  and  one  of  its  members, 
Sankyu,  Inc.  Sankyu  filed  a  complaint 
with  the  FTC,  alleging  that  JHTA  was 
violating  Japanese  antitrust  laws, 
allocating  work  among  operators.  In 
response,  according  to  published 
reports,  JHTA  began  exerting 
considerable  pressure  on  one  of 
Sankyus  clients,  OOCL.  JHTA 
reportedly  refused  to  permit  prior 
consultation  and  approve  the  carrier's 
space  sharing  and  terminal 
reorganization  plans.  In  February, 
according  to  press  reports  and  other 
sources,  Sankyu  acquiesced  to  JHTA 
pressure  and  withdrew  its  FTC 
complaint.  While  the  FTC  has  not 
formally  dismissed  or  terminated  its 
investigation,  it  does  not  appear  to  have 
taken  any  further  action  in  this  area 
since  Sankyu's  withdrawal. 

Mandatory  Weighing  and  Measuring 

The  respondents  uniformly  confirmed 
that  mandatory  weight  and  measure 
data  for  all  cargo  is  not  required  for  any 
administrative  functions  or 
documentary  procedures  in  Japan,  nor 
do  carriers  require  measurement  of 
export  box  load  cargo.  Some  carriers 
stated  that  they  have  attempted 
unsuccessfully  to  refuse  sworn 
measurement  services  and  charges; 
however,  JHTA  and  union 
representatives  threatened  work  delays, 
stoppages,  and  other  retaliation  if  these 
efforts  continued.  The  majority  of 
carriers  have  not  attempted  unilaterally 
to  slop  weighing  and  measuring. 
Estimates  of  per-conlainer  weighing  and 
measuring  costs  ranged  from  $41  to  $85 
perTEU,  with  the  majority  of  responses 
in  the  $6{>-$68  range. 

Ill  December,  1995.  and  January,  1996. 
agreements  were  reached  involving 
JHTA.  the  sworn  measurement 
companies,  and  JSPC  and  JFSA  (the 


Japanese  and  foreign  carrier  groups),  to 
phase  out  mandatory  weighing  and 
measuring  over  the  course  of  five  years. 
Reportedly,  under  the  plan  agreed  to  by 
the  parties,  carriers  will  be  required  to 
make  a  lump-sum  payment  to  the  sworn 
measurers  each  year  from  1996  to  2000. 
The  payments  will  be  based  on  the 
amount  paid  for  weighing  and 
measuring  in  1994.  The  lump  sum 
payments  for  the  five  years  will  be 
83.3%,  66.6%,  49.9%,  33.2%.  and 
16.5%  ofthe  1994  total 

Sunday  Work 

Because  the  earthquake  that  struck  the 
Kobe  region  in  January,  1995,  disabled 
most  of  that  port's  facilities,  the  volume 
of  cargo  moving  through  other  Japanese 
ports  increased  substantially.  According 
to  several  of  the  respondents,  harbor 
workers  immediately  began  operating 
on  Sundays  on  an  emergency  basis  to 
accommodate  the  additional  capacity.  In 
May.  1995.  a  one-year  agreement 
reportedly  was  reached  between  JHTA 
and  the  unions  to  keep  Sunday  work  in 
place  in  Japan's  six  major  ports  (Tokyo. 
Yokohama.  Nagoya.  Osaka.  Kobe,  and 
Kanmon). 

The  one-year  agreement  (the  text  of 
which  was  provided  by  several 
respondents)  has  several  requirements 
and  restrictions  for  Sunday  work.  For 
example,  Sunday  work  is  limited  to  the 
moving  of  containers  between  vessels 
and  the  carriers  container  yards. 
Therefore,  cargo  cannot  arrive  at  the 
gate  on  Sunday  for  loading  that  day,  and 
cargo  discharged  on  Sunday  cannot  be 
released  the  same  day  to  the  consignee. 
Also,  the  agreement  provides  that 
receipt  of  cargo  on  Saturdays  should  be 
minimized  as  much  as  possible,  as 
Saturday  is  a  day  off  for  most  harbor 
workers.  Vessels  may  be  loaded  and 
unloaded  on  Sundays  only  between  8:30 
a.m.  and  4:30  p.m. 

According  to  the  text  of  the 
agreement,  a  shipping  company  wishing 
to  work  on  Sunday  must  apply  by  the 
preceding  Friday.  An  additional  charge 
is  imposed  for  Sunday  work.  Sunday 
work  is  limited  to  shipping  companies 
that  "have  fully  implemented  the  MOT 
approved  rates  and  charges."  Sunday 
work  is  also  limited  to  carriers  that 
"have  observed  the  harbor  industrial 
labor/management  agreement" 
concerning  numbers  of  hours  and  days 
that  union  laborers  may  work  and 
amount  of  overtime  available. 

The  current  restrictions  on  Sunday 
work  apparently  have  had  a  number  of 
negative  effects  on  the  respondent 
carriers.  Some  pointed  out  that 
restrictions  on  moving  cargo  into  or  out 
of  the  container  yard  causes  inefficiency 
and  leads  to  gate  congestion  on 
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Saturday  and  Monday.  Several  noted 
that  Sunday  woric  surcharges  result  in 
extra  costs.  Also,  respondents  noted  that 
the  requirement  that  Unes  apply  in 
advance  for  Sunday  work,  and  the 
shortened  working  hours,  can  be  a 
burden  and  pose  planning  problems. 

It  appears  that  the  uncertainty 
surrounding  the  one-year  agreement  has 
also  discouraged  carriers  from  taking 
full  advantage  of  Sunday  work.  While 
more  than  half  of  the  respondents 
indicated  that  they  have  used  Sunday 
work  on  occasion,  virtually  all  of  this 
use  has  been  to  accommodate  vessel 
delays  or  other  exigencies.  No 
respondent  indicated  that  it  changed 
sailing  schedules  to  use  Sunday  work 
on  a  regular  basis.  Apparently,  since  a 
ftermanent  shift  in  vessel  schedules 
would  be  complex  and  costly  for  an 
individual  carrier,  its  alliance  partners, 
and  its  feeder  services,  carriers  cannot 
switch  to  regular  Sunday  calls  without 
guarantees  that  Sunday  work  will 
continue  to  be  available. 

While  it  appears  that  Sunday  work 
will  continue  to  be  provided  for  the  near 
term,  there  has  been  no  discemable 
progress  in  reaching  a  stable  and 
permanent  resolution  of  the  Sunday 
work  issue.  The  previous  one-year 
agreement  for  Sunday  work  expired  in 
June  1996.  and  was  extended  for  one- 
month  intervals  for  July  and  August.  It 
has  been  reported  recently  that  JHTA 
and  waterfront  unions  have  reached  an 
agreement  by  which  Sunday  work 
would  be  continued  for  six  monthsv 
through  March  10,  1997.  However, 
beyond  the  March  10  deadline,  the  fate 
of  Sunday  work  appears  uncertain. 

Discussion 

PiTA  Dominance  Through  the  Prior 
Consultation  System 

Of  all  the  issues  raised  in  the 
Commission's  information  demand 
order,  it  is  apparent  that  prior 
consultation  is  the  most  serious.  The 
prior  consultation  system  is  central  to 
JHTA's  dominance  of  the  harbor 
services  market  in  Japan,  as  it  is  the 
mechanism  by  which  JHTA  exercises 
control  over  the  activities  of  individual 
carriers  and  stevedoring  companies. 
Other  JHTA  restrictions,  such  as  those 
affecting  Sunday  work  and  mandatory 
weighing  and  measuring,  are  also  of 
serious  concern  to  the  Commission; 
however,  it  appears  that  these  matters 
are  symptoms  rather  than  root  causes  of 
JHTA's  dominant  position. 

By  serving  as  intermediary  in  all 
negotiations  and  requiring,  on  threat  of 
labor  disruption,  that  carriers  submit 
virtually  all  planned  operational 
changes  for  approval,  JHTA  is  able  to 


assign  and  allocate  vroik  among  its 
member  companies.  This  process  is 
used  to  eliminate  competition  among 
terminal  operators  and  stevedores, 
obviating  the  need  for  them  to  operate 
more  efficiently,  reorganize,  downsize, 
or  otherwise  cut  costs  to  gain  market 
share.  It  also  puts  JHTA  in  a  position  to 
block  any  carrier  initiatives  to  reduce 
terminal  costs,  such  as  plans  by  various 
carrier  alliances  to  share  terminals  and 
reduce  the  number  of  stevedoring 
companies  used,  until  plans  are  made  to 
protect  the  harbor  woriters'  competitive 
status  quo. 

JHTA  has  pushed  prior  consultation 
far  beyond  its  purported  use  as  a  labor 
relations  device.  As  numerous 
respondents  pointed  out,  virtually  every 
operational  change  by  a  carrier,  even 
those  with  no  apparent  labor  impact, 
must  be  submitted  to  JHTA.  This  all- 
encompassing  scope  of  prior 
consultation  has  given  JHTA  broad 
leverage  to  implement  programs  that 
benefit  its  constituents.  It  can,  for 
example,  extract  unwarranted  payments 
from  carriers,  such  as  the  Harbor 
Maintenance  Fund  and  the  mandatory 
weighing  and  measuring  fees.  JHTA  also 
appears  to  have  unchecked  authority  to 
punish  its  detractors. 

JHTA  has  shown  little  regard  for 
public  accountability  in  its 
administration  of  prior  consultation. 
There  are  virtually  no  written  rules  and 
no  public  records,  decisions,  or  appeals. 
This  lack  of  transparency  makes  it 
almost  impossible  for  govenmient, 
industry,  or  media  critics  to  scrutinize 
the  workings  of  the  system. 

The  Role  of  the  Government  offapan 

Prior  consultation  and  JHTA 
dominance  do  not,  however,  appear  to 
be  an  entirely  private  sector  problem. 
Prior  consultation  and  JHTA  enjoy  a 
substantial  amount  of  support  from 
Japanese  authorities.  Under  the  Port 
Transportation  Business  Law  and  the 
Law  Establishing  the  Ministry  of 
Transportation,  MOT  has  broad 
authority  to  oversee  and  regulate  the 
activities  and  business  practices  of 
JHTA  and  its  members.  In  exercising 
this  authority,  however,  MOT  officials 
have  chosen  to  permit  JHTA  to  wield 
imchecked  authority  through  the  prior 
consultation  process,  rather  than 
requiring  JHTA  to  be  less 
anticompetitive,  less  arbitrary,  and  more 
transparent.* 

Further  Government  of  Japan  support 
for  prior  consultation  was  evinced 


*We  would  also  note  that  the  FTC  has  repeatedly 
discontinued  investigations  into  JHTA's  activities 
without  taking  measures  to  curb  the  anticompetitive 
effects  of  JHTA's  actions. 


clearly  by  the  1992  Ministerial  View 
issued  to  carriers  by  MOT.  This 
document,  on  its  face,  mandates  that 
carriers  submit  changes  in  their 
business  plans  to  JHTA  for  prior 
consultation.  This  would  appear  to  be 
an  unequivocal  validation  and 
endorsement  of  JHTA's  prior 
consultation  activities. 

However,  the  most  significant 
example  of  government  support  for 
JHTA  is  the  MOT  Ucensing  of  harbor 
service  companies.  The  Japanese  Port 
Transportation  Business  Law  directs 
that,  if  a  person  seeks  to  begin 
performing  harbor  services,  MOT  shall 
evaluate,  inter  alia,  whether  the 
business  in  question  "has  an 
appropriate  plan  to  perform  the 
business,"  and  whether  it  would  "cause 
port  transportation  supply  to  be 
excessively  over  transportation 
demand."  Art.  5  &  6.  It  appears  that 
MOT  uses  this  authority  to  restrict  entry 
and  to  shield  JHTA  and  its  members 
from  foreign  competition.  U.S.  carriers 
have  stated  that  they  have  been  shut  out 
of  the  market  entirely,  and  advised  by 
Japanese  authorities  that  they  should 
not  even  bother  to  apply  because  such 
certificates  would  not  be  granted. 

It  appears  that,  by  preventing  foreign 
lines  from  providing  terminal  services 
for  themselves  and  by  blocking  new 
entrants  from  the  market,  the 
Government  of  Japan  virtually 
guarantees  that  JHTA's  monopoly  over 
harbor  operations  will  continue 
unabated.  The  licensing  requirement 
ensures  that  JHTA  is  insulated  from 
pressure  to  reform,  either  from  outside 
competitors  or  new  members.  Carriers 
remain  captive  in  an  increasingly 
unworkable  port  system,  and  their 
customers  are  forced  to  absorb  the 
resultant  costs,  which  are  among  the 
highest  in  the  world.  Moreover,  the 
Government  of  Japan's  licensing 
practices  appear  blatantly 
discriminatory  against  U.S.  carriers. 
There  are  no  legal  restrictions  on  the 
owmership  of  terminal  operations  by 
Japanese  companies  in  the  United 
States. 

It  is  our  conclusion  that  the 
Government  of  Japan's  support  for  the 
prior  consultation  system,  through  its 
discriminatory  and  restrictive  licensing 
requirements  for  persons  wishing  to 
perform  harbor  services,  appears  to 
constitute  conditions  unfavorable  to 
shipping  in  the  U.S./Japan  trade. 
Accordingly,  we  are  proposing  the 
imposition  of  countervailing  sanctions, 
pursuant  to  section  19(l)(b)  of  the 
Merchant  Marine  Act.  1920.  46  U.S.C. 
app.  876(l)Cb)  ("Section  19").  To  avert 
the  imposition  of  these  sanctions,  we 
would  urge  the  Government  of  Japan  to 
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afford  U.S.  carriers  relief  by  making 
available  to  them  all  necessary  licenses, 
permissions,  or  certificates  to  perform, 
for  themselves  and  third  parties, 
stevedoring  and  terminal  operating 
services,  or  to  establish  subsidiaries  or 
related  ventures  to  do  so,  as  Japanese 
carriers  are  permitted  to  do  in  the 
United  States. 

In  addition,  we  remain  concerned 
about  the  long  term  resolution  of  the 
Sunday  work  issue.  We  are  encouraged, 
however,  that  some  progress  appears  to 
have  been  made  in  this  area,  as  well  as 
with  regard  to  weighing  and  measuring. 
Therefore,  we  are  not  proposing 
sanctions  in  these  areas  at  this  time. 
However,  the  Commission  will  continue 
to  monitor  progress  on  these  issues,  and 
on  the  disposition  of  the  yet  undisposed 
balances  in  the  Harbor  Management 
Fund,  and  will  take  further  remedial 
action  if  appropriate. 

Section  19  authorizes  and  directs  the 
Federal  Maritime  Commission  to 

make  rules  and  regulations  affecting  shipping 
in  the  foreign  trade  not  in  conflict  with  law 
in  order  to  ad|ust  or  meet  general  or  special 
conditions  unfavorabla  to  shipping  in  the 
foreign  trade,  whether  in  any  particular  trade 
or  upon  any  particular  route  or  in  commerce 
generally,  mi:luding  mtermodal  movements, 
terminal  operations,  cargo  soliiiitations, 
forwarding  and  agency  services,  non-vessel- 
operating  common  currier  operations,  and 
other  activities  and  services  integral  to 
transportation  systt;ms,  and  which  arise  out 
of  or  result  from  foreign  laws,  rules,  or 
regulations  or  from  competitive  methods  or 
practices  employed  by  owners,  operators, 
agents,  or  masters  of  vessels  of  a  foreign 
country  •    *    • 

The  measures  authorized  under 
Section  19  include  limitation  of  sailings, 
suspension  of  carriers'  tariffs  or  rights  to 
use  conference  tariffs,  suspension  of 
carriers'  rights  to  operate  under  FMC- 
filed  terminal  and  other  agreements, 
fees  of  up  to  $1,000,000  per  voyage,  or 
any  other  action  deemed  necessary  and 
appropriate  to  adjust  or  meet  the 
unfavorable  condition.  46  U.S.C.  app. 
876(9). 

After  giving  consideration  to  all 
available  countervailing  sanctions, 
including  limitations  of  sailings  and 
suspension  of  carrier  tariffs  or  terminal 
or  other  agreements,  the  Commission 
has  determined  to  propose  a  primary 
remedy  of  a  $100,000  fee,  assessed  on 
Japanese  carriers  when  their  liner 
vessels  enter  US.  ports.  However,  the 
Commission  spet:ifically  solicits 
comment  on  the  feasibility  of  additional 
or  alternative  sanctions.  The 
Commission  reserves  the  right  to  adjust 
the  level  of  the  fee  or  add  additional  or 
alternative  sanctions  at  any  time  if  the 
sub)et;t  adverse  conditions  are  not 
remedied.  In  the  event  that  the  presently 


prescribed  fees  are  not  paid,  the 
Proposed  Rule  provides  for  the  denial  of 
clearance  or  entry  to  or  detention  at  U.S. 
ports. 

In  order  to  provide  proper  notice  and 
a  fair  opportunity  to  respond  to  the 
proposed  action,  the  Commission  is 
giving  all  interested  parties  sixty  days  to 
file  comments.  Factual  submissions, 
where  relevant,  should  include 
evidence  or  statistics  showing 
commercial  loss  and  to  the  extent 
possible  be  supported  by  sworn 
documents  and  affidavits. 

List  of  Subiects  in  46  CFR  Part  586 

Cargo  vessels;  Exports;  Foreign 
relations;  Imports;  Maritime  carriers; 
Penalties;  Rates  and  fares;  Tariffs. 

For  the  reasons  set  forth  in  the 
preamble,  the  FMC  proposes  to  amend 
46  CFR  Part  586  as  follows: 

Therefore,  pursuant  to  section  19(1  )(b) 
of  the  Merchant  Marine  Act,  1920,  46 
use.  app.  876(l)(b),  as  amended. 
Reorganization  Plan  No.  7  of  1961,  75 
Stat.  840,  and  46  CFR  Part  585,  it  is 
proposed  to  amend  Part  586  of  Title  46 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  586— ACTIONS  TO  ADJUST  OR 
MEET  CONDITIONS  UNFAVORABLE 
TO  SHIPPING  IN  THE  U.S.  FOREIGN 
TRADE 

1.  The  authority  citation  for  Part  586 
continues  to  read  as  follows: 

Authority:  46  U.SC.  app.  876(l)(b);  46 
I!  S.C.  app.  876(5)  through  (12):  46  CFR  Part 
585;  Reorganization  Plan  No.  7  of  1961,  2B 
FR  7315  (August  12.  1961). 

2.  Section  586.2  is  added  to  read  as 
follows: 

§  586.2    Conditions  unfavorable  to 
shipping  in  ttM  United  States/  Japan  trade. 

(a)  Conditions  unfavorable  to 
shipping  in  the  trade.  (1)  The  Federal 
Maritime  Commission  ("Commission") 
has  determined  that  the  Government  of 
Japan  has  created  conditions 
unfavorable  to  shipping  in  the  U.S.- 
Japan trade,  by  discriminatorily 
restricting  the  licensing  of  persons 
wishing  to  offer  harbor  and  terminal 
services  in  Japan. 

(2)  Through  its  discriminatory  and 
restrictive  licensing  practices,  the 
Government  of  Japan  has  protected  the 
dominant  position  of  the  Japan  Harbor 
Transportation  Association  (  "JHTA"), 
an  association  of  Japanese  waterfront 
employers.  Benefitting  from  this 
protection  and  from  a  lack  of  oversight 
by  the  Government  of  Japan,  JHTA  has 
virtually  eliminated  competition  in  the 
Japanese  harbor  services  market.  JHTA 
effectively  controls  competition  through 


the  use  of  the  prior  consultation  system, 
by  which  carriers  are  required  to  submit 
virtually  all  operational  plans  and 
requests  for  JHTA  review. 

(3)  JHTA  has  used  the  leverage 
afforded  by  the  prior  consultation 
system  to  force  carriers,  inter  alia,  to 
change  terminal  and  stevedoring 
arrangements,  to  take  on  unnecessary 
stevedoring  companies  or  contractors, 
and  to  make  unwarranted  payments  to 
JHTA  and  its  members.  This  has 
resulted  in  detrimental  excess  costs  for 
carriers  and  shippers  engaged  U.S.- 
Japan oceanbome  trade. 

(4)  The  Government  of  Japan  has 
discriminated  against  U.S.  carriers  by 
refusing  to  make  licenses  to  perform 
port  services  available  to  them.  This  has 
left  U.S.  carriers  with  no  choice  but  to 
submit  their  shoreside  planning  and 
operations  to  JHTA  control.  In  contrast, 
there  are  no  legal  restrictions  on  the 
ownership  of  terminal  operations  by 
Japanese  carriers  in  the  United  States. 

(b)  Definitions.  (1)  Japanese  carrier 
means  Kawasaki  Kisen  Kaisha,  Ltd., 
Mitsui  O.S.K.  Lines,  Ltd,  and  Nippon 
Yusen  Kaisha. 

(2)  Designated  vessel  means  any 
container-carrying  liner  vessel  owned  or 
operated  by  a  Japanese  carrier  (or  any 
subsidiary,  related  company,  or  parent 
company  thereof). 

(c)  Assessment  of  fees.  A  fee  of  one 
hundred  thousand  dollars  shall  be 
assessed  each  time  a  designated  vessel 
is  entered  in  any  port  of  the  United 
States  from  any  foreign  port  or  place. 

(d)  Report  and  payment.  Each 
Japanese  carrier,  on  the  fifteenth  day  of 
each  month,  shall  file  with  the  Secretary 
of  the  Federal  Maritime  Commission  a 
report  listing  each  vessel  for  which  fees 
were  assessed  under  paragraph  (c)  of 
this  section  during  the  preceding 
calendar  month,  and  the  date  of  each 
vessel's  entry.  Each  report  shall  be 
accompanied  by  a  cashiers  check  or 
certified  check,  payable  to  the  Federal 
Maritime  Commission,  for  the  full 
amount  of  the  fees  owed  for  the  month 
covered  by  the  report.  Each  report  shall 
be  sworn  to  be  true  and  complete,  under 
oath,  by  the  carrier  official  responsible 
for  its  execution. 

(e)  Refusal  of  clearance  by  the 
collector  of  customs.  If  any  Japanese 
carrier  subject  to  this  section  shall  fail 
to  pay  any  fee  or  to  file  any  quarterly 
report  required  by  paragraph  (d)  of  this 
section  within  the  prescribed  period, 
the  Commission  may  request  the  Chief, 
Carrier  Rulings  Branch  of  the  U.S. 
Customs  Service  to  direct  the  collectors 
of  customs  at  U.S.  ports  to  refuse  the 
clearance  required  by  46  U.S.C.  app. 
section  91  to  any  designated  vessel 
owned  or  operated  by  that  cfurier. 
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(f)  Denial  of  entry  to  or  detention  at 
United  States  ports  by  the  Secretary  of 
Transportation.  If  any  Japanese  carrier 
subject  to  this  section  shall  fell  to  pay 
any  fee  or  to  file  any  quarterly  report 
required  by  paragraph  (d)  of  this  section 
within  the  prescribed  period,  the 
Commission  may  request  the  Secretary 
of  Transportation  to  direct  the  Coast 
Guard  to: 

(1)  Deny  entry  for  purpose  of 
oceanbome  trade,  of  any  designated 
vessel  owned  or  operated  by  Aat  carrier 
to  any  port  or  place  in  the  United  States 
or  the  navigable  waters  of  the  United 
States;  or 

(2)  Detain  that  vessel  at  the  port  or 
place  in  the  United  States  from  which 
it  is  about  to  depart  for  another  port  or 
place  in  the  United  States.  By  the 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  9&-28943  Filed  11-12-96;  8:45  am) 
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DEPARTMENT  OF  AQRiCULTURE 

National  Agricultural  Statistics  Sarvica 

Notica  of  Intant  to  Saak  Approval  to 
Conduct  an  Information  Collaction 

AGENCY:  National  Agricultural  Statistics 

Service.  USDA. 

ACTION:  Noti(»  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978.  August  29. 
1995),  this  notice  announces  the 
National  Agricultural  Statistics  Service's 
(NASS)  intention  to  request  approval  for 
a  new  information  collection,  the 
Equine  Survey. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  21.  1997  to  be 
assured  of  consideration. 
AOOmONAL  INFOMMATION  Of)  COMMENTS: 
Contact  Rich  Allon.  A.ss<x:iate 
Administrator.  National  Agricultural 
Statistics  Service.  U.S.  Department  of 
Agriculture.  14th  and  Independence 
Avenue.  SW.  Washington.  DC.  2G25Q- 
2000.  (202)  720-4333. 
SUPPLEMENTARY  INFORMATION: 

Tith:  Equine  Survey. 

Type  of  Heqtifst:  Intent  to  seek 
approval  to  conduct  an  information 
colle<.1ion. 

Abstract:  To  improve  information 
regarding  the  equine  industry,  several 
State  Departments  of  Agriculture  are 
expected  to  contract  with  the  National 
Agricultural  Statistics  Service  to 
conduct  an  tiquine  Survey  in  their  state 
within  the  next  2  years.  Equine 
activities  offer  unusually  varied 
opportunities  for  rural  development.  In 
addition  to  providing  the  livelihood  for 
breeders,  trainers,  veterinarians,  and 
many  others,  the  horse  remains 
important  to  recreation.  Equine  survey 
data  will  quantify  the  importance  of  the 
industry  in  the  state.  The  number  of 


operations,  number  of  animals,  and 
economic  information  will  provide  a 
focus  on  the  importance  of  the  equine 
industry  to  state  economies.  Income 
data  provides  a  view  of  the  benefits  that 
the  industry  provides  to  the  state 
economy  and  a  ranking  in  terms  of  its 
relative  importance  within  both  the 
agricultural  sector  and  the  state's  total 
economic  sector.  The  expenditure 
information  provides  data  regarding  the 
multiplier  effect  of  money  from  the 
equine  industry,  effects  of  wage  rates 
paid  to  both  permanent  and  part-time 
employees,  and  secondary  businesses 
supported  by  the  industry.  These  data 
will  be  collected  under  the  authority  of 
7  U.S.C.  2204(a).  Individually 
identifiable  data  collected  under  this 
authority  are  governed  by  Section  1770 
of  the  Food  Security  Act  of  1985.  7 
U.S.C.  2276,  which  requires  USDA  to 
afford  strict  confidentiality  to  non- 
aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  45  minutes  per 
response. 

Respondents:  Horse  owners,  breeders, 
trainers,  boarders. 

Estimated  Number  of  Respondents: 
54.000. 

Estimated  Total  Annual  Burden  on 
Respondents:  40.500  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Cambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Cambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 


14th  and  Independence  Ave.,  SW,  Room 
4162  South  Building,  Washington,  D.C. 
20250-2000.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Signed  at  Washington,  D.C,  October  25th, 
1996. 

Rich  AHen, 

Acting  Administmtor,  National  Agricultural 
Statistics  Service. 
jFR  Doc.  96-28948  Filed  11-12-96;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Buraau  of  tha  Cansus 
[Docltat  No.  Ml  104308-6306-01] 
RIN  0607-XX22 

1996  Company  Organlzatkm  Survay 

AQ0ICY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 

StJMMARY:  In  conformity  with  Title  13, 
United  States  Code,  Sections  182.  224. 
and  225. 1  have  determined  that  a  1996 
Company  Organization  Survey  is 
needed  to  update  the  multi- 
establishment  companies  in  the 
Standard  Statistical  Establishment  List. 
The  survey,  which  has  been  conducted 
for  many  years,  is  designed  to  collect 
information  on  the  number  of 
employees,  payrolls,  geographic 
location,  current  status,  and  kind  of 
business  for  the  establishments  of 
multiestablishment  companies.  These 
data  will  have  significant  application  to 
the  needs  of  the  public  and  to 
governmental  agencies  and  are  not 
publicly  available  from 
nongovernmental  or  governmental 
sources. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  D.  Walker,  Assistant  Division 
Chief  for  Business  Register,  Economic 
Planning  and  Coordination  Division,  on 
(301)457-2617. 

SUPPLEMENTARY  INFORMATION:  The  data 
collected  in  this  survey  will  be  within 
the  general  scope,  type,  and  character  of 
those  that  are  covered  in  the  economic 
censuses. 

The  Office  of  Management  and  Budget 
(OMB)  approved  the  proposed  survey 
on  October  18. 1996  under  OMB  Control 
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No.  0607-0444  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
104-13.  Report  forms  will  be  furnished 
to  organizations  included  in  the  survey, 
and  additional  copies  of  the  forms  are 
available  on  request  to  the  Director, 
Bureau  of  the  Census,  Washington,  DC 
20233-0101. 

I  have,  therefore,  directed  that  the 
1996  Company  Organization  Survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  November  5, 1996. 
Martha  Faiiis%vorth  Ricfae, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  96-29013  Filed  11-12-96;  8:45  ami 

BILLMQ  OOOC  3$1»-a7-P 

[Docket  Na  061031306-6306-011 
RIN  0607-XX21 

Survay  of  Plant  Capacity 

AGENCY:  Biireau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  consideration. 

StJMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  the  Census  is  considering 
a  proposal  to  conduct  the  Survey  of 
Plant  Capacity  for  the  years  1995  and 
1996  and  annually  for  subsequent  years 
under  the  authority  of  Title  13,  United 
States  Code,  Sections  182,  224,  and  225. 
On  the  basis  of  information  and 
recommendations  received  by  the 
Bureau  of  the  Census  and  other 
agencies,  the  data  have  significant 
application  to  the  needs  of  the  public 
and  industry. 
DATES:  Any  suggestions  or 
recommendations  concerning  the 
proposed  survey  should  be  submitted  in 
writing  by  December  13, 1996  in  order 
to  receive  consideration. 
ADDRESSES:  Director,  Bureau  of  the 
Census,  Washington,  D.C  20233. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Elinor  Champion,  Chief,  Special  Studies 
Branch,  Manufactiiring  and 
Construction  Division  (301)  457-4683, 
SUPPLSyENTARY  INFORMATION:  The  plant 
capacity  survey  gathers  data  from  a 
sample  of  manufacturing  plants  in  the 
United  States.  The  survey  forms  will 
collect  data  on  the  value  of  production 
during  the  fourth  quarter  of  the  year  and 
the  value  of  production  that  could  have 
been  attained  if  operating  at  full 
production  capability.  The  survey  will 
also  collect  estimates  of  production  that 
could  have  been  achieved  under  a 
national  emergency  situation.  These 
data  are  used  to  calculate  rates  of 
utilization  for  each  4-digit  standard 
industrial  classification  code  in  the 
manufacturing  sector.  The  series  is  the 


only  comprehensive  source  of  capacity 
utilization  rates  covering  all 
manufacturing  industries  on  a 
consistent  basis.  Data  are  used  in 
monitoring  inflationary  pressure  and 
capital  flows,  understanding 
productivity  determinants,  determining 
industry's  ability  to  meet  increasing 
demand  for  products  in  an  emergency, 
and  analyzing  and  forecasting  economic 
and  industrial  trends.  The  primary 
Government  users  of  the  survey  results 
will  be  the  Federal  Reserve  Board, 
Department  of  Defense,  Federal 
Emergency  Management  Agency,  and 
the  International  Trade  Administration 
among  others.  The  data  collected  in  this 
survey  will  ber  within  the  general  scope 
and  nature  of  those  inquiries  covered  in 
the  economic  censuses. 

This  survey  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
104-13.  We  will  provide  copies  of  the 
proposed  form  upon  written  request  to 
the  Director,  Bureau  of  the  Census, 
Washington,  D.C.  20233. 

Dated:  November  6, 1996. 
Martha  Farasworth  Ridie, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  96-29012  Filed  11-12-W;  8:45  am] 
BNXMQ  OOOC  K10-«r-P 


Buraau  of  Export  Administration 

Regulations  and  Prooaduras  Technical 
Advisory  Committaa;  Notica  of 
PartiaHy  Cfcwad  MaaUng 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  December  4, 
1996,  9:00  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  3884, 14th 
Street  between  Constitution  and 
Pennsylvania  Avenues.  N.W., 
Washington,  D.C  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
implementation  of  the  Export 
Adiministration  Regulations  (EAR)  and 
provides  for  continuing  review  to 
update  the  EAR  as  needed. 

Agenda 

Open  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  on  disclosures  to 
Iranian  nationals  under  the  Iranian 
Transaction  Rules  of  the  Office  of 
Foreign  Assets  Control  (Treasury). 

4.  Update  on  implementation  of  The 
Wassenaar  Arrangement. 

5.  Discussion  on  policy  developments 
regarding  encryption. 


6.  Update  on  review  of  the  Enhanced 
Proliferation  Control  Initiative  (EPCI)- 

7.  Update  on  the  status  of  the  Export 
Administration  Act. 

Closed  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  op>en  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter.  TAC  Unit/OAS/ 
EA,  Room  3886C,  Bureaii  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  22, 
1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
tamended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  diereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Refierence  and  Recoids 
Inspection  Facility,  Room  6020.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2583. 

Dated:  November  6, 1996. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
(FR  Doc.  96-29008  Filed  11-12-96;  8vlS  am] 
BIUJNO  OOOC  3S1»-0T-M 
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National  Oceanic  and  Atnnosphartc 
Administration 

P.O.  1029MC] 

Incidental  Take  of  Marine  Manwnals; 
Bottlenose  Dolphins  and  Spotted 
Dolphins 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NC)AA). 

{'ommerie 

ACTION:  Notice  of  issuance  of  letters  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  and  implementing 
rt!j{ulations.  notification  is  hereby  given 
that  letters  of  authorization  to  take 
bottlenose  and  spotted  dolphins 
incidental  to  oil  and  gas  structure 
rtinioval  activities  were  issued  to  Parker 
A  Parsley  Petroleum  USA,  Inc.,  555  N. 
Qirancahua,  Corpus  (Ihristi,  TX  78478 
on  CX.tober  17.  1996;  Amoco  Production 
Company.  P.O  Box  50879.  New 
CJrlean.s.  LA  70150  on  October  24,  1996; 
and  Oryx  Energy  Company,  P.O.  Box 
2880.  Dallas,  Texas  75221-2880  on 
Novembers,  1996. 

ADDRESSES:  The  application  and  letter 
are  available  for  review  in  the  following 
offices:  Office  of  Protet:ted  Resources. 
NMFS.  1315  East-West  Highway.  Silver 
Spring,  MD  20910  and  the  Southeast 
Region.  NMFS.  9721  Executive  Center 
Drive  N.  St.  Petersburg.  FL  33702. 
FOR  FURTHER  INFOflMATK3N  COMTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources.  NMFS,  (301)  713- 
2055  or  Charles  Oravetz,  Southeast 
Region  (813)  570-5312. 
SUPPLEMENTARY  INFORMATION: 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  on  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  spe«:ifiod 
geographical  region,  if  certain  findings 
are  made  and  regulations  are  i.ssued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  spe<:ies  or 
stot:k(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availabilitv  of  the  spe<:ieK  or 
sto<;k(s)  for  subsistence  uses.  In 
nddilion,  NMFS  must  pres<:ribe 
n!gulations  that  include  pennissible 


methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
October  12.  1995  (60  FR  53139)  and 
remain  in  effect  until  November  13. 
2000. 

Siunmary  of  Request 

NMFS  received  requests  for  letters  of 
authorization  on  October  15,  1996,  from 
Parker  &  Parsley  Petroleum  USA.  and  on 
O«:tober  23.  1996.  from  Amoco 
Production  Company  and  the  Oryx 
Energy  Company.  These  letters 
requested  a  take  by  harassment  of  a 
small  number  of  bottlenose  and  spotted 
dolphins  incidental  to  the  described 
activity.  Issuance  of  these  letters  of 
authorization  are  based  on  a  finding  that 
the  total  takings  will  have  a  negligible 
impact  on  the  bottlenose  and  spotted 
dolphin  stocks  of  the  Gulf  of  Mexico. 

Dated:  November  6.  1996. 
Patricia  Monlanio, 

Acting  Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

jFR  Doc.  96-28952  Filed  11-12-96;  8:45  ami 

■lUJNOOOM  1B10-I1-F 


p.D.  1106ME] 

Mid-Atlantic  Rsh«ry  Managentent 
Council;  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


summary:  The  Mid-Atlantic  Fishery 
Management  Couniul's  Demersal 
Spe<:ies  Committee,  together  with  its 
Summer  Flounder  Advisors  and  the 
Atlantic  States  Marine  Fisheries 
Commission's  (ASMFC)  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Hoard  will  hold  a  public  meeting. 

DATES:  The  meeting  will  be  held  on 
November  25.  1996.  beginning  at  10:00 
a.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Days  Inn,  4101  Island  Avenue, 
Philadelphia,  PA  19153;  telephone: 
215-492-0400. 


Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street.  Dover,  DE  19901. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director; 
telephone:  302-674-2331. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  discuss 
alternatives  for  summer  flounder 
management  to  be  included  in 
Amendment  10  to  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fishery  Management  Plan. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  November  6,  1996. 
Bruce  C.  Morefaead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  96-29049  Filed  11-12-96;  8:45  am) 

BILUNQ  CODE  S810-22-F 

P.O.  1105960] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  will  hold  a  public 
meeting. 

DATES:  The  meeting  will  be  held  on 
November  25, 1996,  beginning  at  11:00 
a.m.  and  will  continue  until  business  for 
the  day  is  completed.  The  meeting  will 
reconvene  on  November  26, 1996,  at 
8:00  a.m.  and  will  adjourn  when 
business  for  the  day  is  concluded. 
ADDRESSES:  I'he  meetings  will  be  held  at 
the  Council  office. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SVV  Fifth 
Avenue.  Suite  224,  Portland.  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six.  Executive  Director; 
telephone:  (503)   326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to 
develop  options  for  long  term 
management  of  the  limited  entry  fixed 
gear  sablefish  fishery. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
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Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Heather  M.  Munro 
at  (503)  326-6352  at  least  5  days  prior 
to  the  meeting  date. 

Dated:  November  6. 1996. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  96-29050  Filed  11-12-96;  8:45  am] 

BiUJNO  coot  3610-a2-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Restraint 
Limit  for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  in 
Guatemala 

November  7, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CFTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  November  7,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLBMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Category  448  is 
being  increased  for  special 
carryforward,  based  on  exchange  of 
letters  dated  October  24,  1996  and 
November  4, 1996  between  the 
Governments  of  the  United  States  and 
Guatemala. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19,  1995).  Also 
see  60  FR  62398,  published  on 
December  6.  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 


of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
^reement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TroylLCribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioo  of  Textile 
AgTBcmenis 

November  7, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995,  by  the 
Chairman,  Committee  for  the  implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manuliactured  in  Guatemala  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1996  and  extending  through 
December  31, 1996. 

Effisctive  on  November  7, 1996,  you  are 
directed  to  increase  the  limit  for  Category  448 
to  49,642  dozen  ^,  as  provided  for  by  the 
Uruguay  Round  Agreements  Act,  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  and  based  on  exchange  of  letters 
dated  October  24, 1996  and  November  4, 
1996  between  the  Governments  of  the  United 
States  and  Giiatemala. 

The  guaranteed  access  level  for  Category 
448  remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  96-29209  Filed  11-8-96;  1:53  pm] 

BILUNG  CODE  3610-OR-F 


Announcing  Establishment  and 
Adjustment  of  Import  Limits  and 
Amendment  of  Visa  Requirements  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Nepal 

November  7, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  announcing 

the  establishment  and  adjustment  of 

limits  and  amendment  of  visa 

requirements. 

EFFECTIVE  DATE:  November  13,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 


<  The  limit  has  not  t>een  adjusted  In  account  for 
any  imports  exported  after  December  31.  1995. 


Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refier  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMBfTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  da|ed  Novemlwr  6, 1996,  the 
Governments  of  the  United  States  and 
Nepal  agreed  to  establish  a  limit  for 
cotton  shoptowels  in  Category  369-S  for 
four  consecutive  one-year  periods 
beginning  on  January  1,  1997  and 
extending  through  December  31,  2000. 
Also,  the  two  governments  agreed  to 
increase  the  1996  limit  for  Category  340 
for  special  carryforward. 

Effective  on  January  1, 1997,  textile 
products  in  Category  369  which  are 
produced  or  manufactured  in  Nepal  and 
exported  from  Nepal  on  and  after 
January  1, 1997  shall  require  a  369-S  or 
369-0  visa.  There  will  be  a  grace  period 
from  January  1,  1997  through  January 
31, 1997  during  which  goods  exported 
from  Nepal  in  Category  369  may  be 
accompanied  by  a  369,  369-S  or  369-0 
visa.  Textile  products  exported  in 
Category  369  oiT-end  after  February  1, 
1997  must  be  accom{>anied  by  an 
appropriate  part-category  visa. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
visa  requirements  to  require  a  369-S  or 
369-0  part  category  visa  and  to  increase 
the  current  limit  for  Category  340.  As  a 
result  of  the  increase  to  Category  340. 
the  limit,  which  is  currently  fdled,  will 
re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19,  1995).  Also 
see  52  FR  11724,  published  on  April  3. 
1987;  and  60  FR  62410.  published  on 
December  6,  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement  and  the  November  6,  1996 
MOU,  but  are  designed  to  assist  only  in 
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the  implementation  of  certain  of  its 

provisions. 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committav  for  th*  ImplMnentation  of  Textile 
AgreoBMnts 
November  7.  1996. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  dicective 
issued  to  you  on  November  29.  1995,  by  the 
Chairman  of  QTA.  That  directive  concerns 
imports  of  certain  cotton  and  man-made  fiber 
textile  products,  produced  or  manufactured 
in  Nepal  and  exported  during;  the  twelve- 
month period  which  began  on  January  1. 
1996  and  extends  through  December  31. 
1996. 

Effective  on  November  13,  1996.  you  are 
directed,  pursuant  to  a  Memorandum  of 
Understanding  dated  October  24, 1996 
between  the  Governments  of  the  United 
States  and  Nepal,  to  increase  the  current 
limit  for  Category  340  to  438,408  dozen  V 

Effective  on  January  1,  1997,  textile 
products  produced  or  manufactured  in  Nepal 
and  exported  from  Nepal  on  and  after 
January  1,  1997,  in  Category  369  shall  require 
a  369-S  '  or  369-0  ^  visa.  There  will  be  a 
grace  period  from  January  1.  1997  through 
January  31.  1997  during  which  goods 
exporied  from  Nepal  in  Category  369  may  be 
accompanied  by  a  369,  369-S  or  369-0  visa 
Textile  products  exported  in  Category  369  on 
and  after  February  1,  1997  must  be 
accompanied  by  an  appropriate  pwri-category 
visa 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Dor  96-29208  Filed  11-8-96;  1:53  pm) 
SILUNQ  COOC  3S1»-0n-F 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

O'Hare  ARS 

On  October  30.  1996,  the  Air  Force 
entered  into  an  Agreement 
("Agreement"!  with  the  City  of  Chicago 
("City")  to  implement  poilions  of  the 
Final  Report  to  the  President  of  the  1995 
Defense  Base  Closure  and  Realignment 


'  Th«  limil  for  C^tegorv  140  has  uol  b««n  «il|ust«d 
lo  account  for  any  inip<irtj  rx ported  aftwr  Docambiir 
31.  1995 

-tjilegorv  J69-.S  only  HTS  number 
6(07  10  200S 

'Category  .>H9-0  all  HTS  numbers  except 
ft307  10  J005  (Category  369-S) 


Commission  ("Report"),  issued  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  ("Base  Closure  Act"), 
concerning  the  closure  of  the  O'Hare  Air 
Reserve  (ARS)  in  Chicago,  Illinois.  As 
required  by  the  Base  Closure  Act  and 
the  Report,  and  pursuant  to  the 
Agreement,  the  Air  Force  will  close  the 
O'Hare  ARS,  deactivate  the  Air  Reserve 
Unit  at  the  O'Hare  ARS,  and  relocate 
Illinois  Air  National  Guard  units  to 
other  locations  in  the  state.  The  Air 
Force  has  completed  all  the 
environmental  analyses  and  reviews 
required  under  the  National 
Environmental  PoUcy  Act  and  the  Clean 
Air  Act  for  the  implementation  of  the 
O'Hare  ARS  portion  of  the  Report.  The 
Air  Force  will  convey  the  O'Hare  ARS 
prof)erty  in  its  entirety  to  the  City  of 
Chicago,  unless  the  City  fails  to  satisfy 
the  conditions  specified  in  the 
Agreement.  Execution  of  the  Agreement 
constitutes  the  Air  Force's  final  action 
with  respect  to  arranging  for  the  closure 
and  disposal  of  the  O'Hare  ARS. 
Patay  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  96-29017  Filed  11-12-96;  8:45  am] 
MLUNQ  COM  3ei»-0l-P 


Department  of  the  Army 

Armed  Forces  Epidemiological  Board 
(AFEB) 

AQENCY:  Office  of  The  Surgeon  General. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463.  the 
Federal  Advisory  Committee  Act,  this 
announces  the  forthcoming  AFEB 
Meeting.  The  meeting  wiH  be  held  from 
0800-1600.  Thiu-sday  and  Friday. 
December  12-13.  1996.  The  purpose  of 
the  meeting  is  to  complete  pending 
Board  issues,  introduce  new  questions, 
and  to  conduct  an  executive  planning 
session.  The  meeting  location  will  be  at 
the  Walter  Reed  Army  Institute  of 
Research.  Washington,  D.C.,  Building 
40.  Room  3092.  The  meeting  will  be 
open  to  the  public,  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee 

FOR  FURTHER  INFORMATION  CONTACT:  Col. 
Vicky  Fogelman,  AFEB  Executive 
Secretary,  Armed  Forces 
Epidemiological  Board,  Skyline  Six, 
5109  Leesburg  Pike,  Room  693.  Falls 
Church,  Virginia  22041-3258,  (703) 
681-8012/3. 


SUPPLEMENTARY  INFORMATKM:  None. 
Gragory  D.  Showaltar, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  96-28991  Filed  11-12-96:  8:45  am) 

WLUNOoooc  an*-«a-M 

Dapartmant  of  tha  Army 

Corpa  of  Enginaaf* 

Availabia  Surplus  Raal  Proparty  at  Fort 
Dix,  Burlington  County,  Naw  Jarsay 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
New  York  District. 

ACTION:  Notice. 

summary:  This  Notice  identifies  the 
surplus  real  property  located  at  Fort 
Dix,  New  Jersey.  For  Dix  is  located 
approximately  eight  (8)  miles  from  the 
New  Jersey  Turnpike  (1-95)  Exit  7. 

SUPPLEMENTARY  INFORMATION:  This 
surplus  property  is  available  under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  and 
the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  Notices  of 
interest  should  be  forwarded  to  Mr. 
Tony  Mazzella.  Director,  Division 
Property  Management,  State  of  New 
Jersey,  CN  229,  Trenton,  New  Jersey 
08625-0229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plans,  existing 
sanitary  facilities,  exact  street  address), 
contact  Mr.  Randy  Williams,  Army 
Corps  of  Engineers,  26  Federal  Plaza, 
Room  2007,  New  York,  NY  10278-0090 
(telephone  212-264-6122.  fax  212-264- 
0230);  or  Ms.  Jean  Johnson,  Department 
of  the  Army.  Regional  Directorate  of 
Public  Works,  ATTN:  AFZT-EHP,  Bldg. 
5318  Delaware  Avenue.  Fort  Dix.  New 
Jersey  08640  (telephone  609-562-3253, 
fax  609-562-6350). 

The  Surplus  real  property  at  Fort  Dix 
totals  15.32  acres  of  land  in  fee, 
improved  with  two  (2)  barracks 
buildings,  one  (1)  administrative-supply 
building,  one  (1)  general  instruction 
building  and  one  (1)  confinement 
facility  (State  Prison).  The 
aforementioned  property  and  buildings 
are  currently  occupied  by  the  State  of 
New  Jersey. 
lay  B.  Hecht, 

Chief  Real  Estate  Division. 
IFR  Doc  96-28992  Filed  11-12-96;  8:45  am] 

BtLUNO  CODE  STKMW-M 
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Department  of  tha  Army 

Corps  of  Engineers 

Intent  to  Prepare  a  Programmatic 
Environmental  Impact  Statement 
(PEIS)  for  the  Upper  Trinity  River 
Feasibility  Study,  In  Dallas,  Denton, 
and  Tarrant  Counties,  Texas 

AQBICY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  Fort  Worth  District  is 
preparing  a  PEIS  for  the  proposed  Upper 
Trinity  River  Feasibility  Study,  in 
Dallas,  Denton,  and  Tarrant  Counties, 
Texas.  The  tentatively  selected  plans 
consist  of  structural  and  non-structural 
measures  at  sites  in  the  Upper  Trinity 
River  Basin  study  area  which  include: 
detention  structures,  channel 
modifications,  levee  enhancements, 
floodway  simips,  channel  and  levee 
combinations,  and  other  allied  purposes 
of  water  quality  improvement, 
environmental  enhancement/restoration 
opportunities,  and  recreation 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gene  T.  Rice,  Jr.,  CESWF-PL-M. 
U.S.  Army  Engineer  District,  Fort 
Worth.  P.O.  Box  17300  Fort  Worth. 
Texas  76102-0300.  phone (817)  978- 
2187. 

SUPPLEMBfTARY  INFORMATION:  This 
action  is  being  conducted  in  response  to 
the  authority  contained  in  the  following 
United  States  Senate  Committee  on 
Environment  and  Public  Works 
Resolution  dated  April  22. 1988.  as 
quoted  below: 

Resolved  by  the  Committee  on 
Environment  and  Public  Works  of  the  United 
States  Senate,  that  the  Board  of  Engineers  for 
Rivers  and  Harbors  is  hereby  requested  to 
requested  to  review  the  report  of  the  Chief  of 
Engineers  on  the  Trinity  River  and 
Tributaries,  Texas,  House  Document  No.  276. 
Eighty-Ninth  Congress,  and  other  pertinent 
reports,  with  a  view  to  determining  the 
advisability  of  modifying  the  proposal  for 
further  studies  contained  therein,  with 
particular  reference  to  providing 
improvements  in  the  interest  of  flood 
protection,  environmental  enhancement, 
water  quality,  recreation,  and  other  allied 
purposes  in  the  Upper  Trinity  River  Basin 
with  specific  attention  on  the  Dallas-Fort 
Worth  Metroplex. 

Numerous  water  resource 
development  projects  are  being 
proposed  in  the  Upper  Trinity  River 
Basin  in  Dallas,  Denton,  and  Tarrant 
Counties,  Texas.  Projects  in  the  study 
area  tentatively  include:  non-structural 
flood  damage  reduction  river  channel 
modifications,  environmental 
restoration,  and  recreation  facility 


development  along  Johnson  Creek, 
Arlington.  Texas;  environmental 
restoration  within  River  Legacy  Parks  in 
ArUngton.  Texas;  environmental 
restoration  and  recreation  facility 
development  within  Coppell,  Texas; 
environmental  restoration  and 
recreation  facility  development  in 
Denton  County,  Texas,  channel  and/or 
levee  modifications,  environmental 
restoration  (including  a  Chain-of-Lakes), 
and  recreation  development  within  the 
existing  Dallas  Floodway  project  limits 
in  Dallas,  Texas;  levee  alignments  and 
recreation  facility  development  in  the 
Stemmons  North  Industrial  Corridor  of 
Dallas,  Texas;  modification  to  existing 
urban  sumps  (14W/15W)  in  Fort  Worth, 
Texas;  and  river  channel  modification, 
and  levee  construction  and  modification 
at  Riverside  Drive  in  Fort  Worth,  Texas. 

1,  Proposed  Action:  The  plan  to  be 
addressed  in  the  PEIS  consists  of  several 
projects  which  implement  structural 
and  non-structural  measures  in  the 
Upper  Trinity  River  Basin,  specifically 
the  Texas  counties  of  Dallas,  Denton, 
and  Tarrant.  The  structural  and  non- 
structural measures  include:  detention 
structures,  channel  modifications,  levee 
enhancements,  floodway  sumps,  and  a 
combination  of  channel  modifications 
and  floodway  levees.  These  measures 
will  provide  flood  damage  reduction, 
water  quality  improvement, 
environmental  enhancement/restoration 
opportunities,  and  recreation 
development. 

2  Alternatives:  Alternatives  to  the 
projects  which  will  be  considered 
include  numerous  structural  and  non- 
structural measures,  in  addition  to  the 
"No  Action"  alternative. 

3.  The  Corps'  scoping  process  and 
public  involvement  for  the  PEIS  under 
consideration  are  described  as  follows: 

a.  The  public  involvement  program 
for  this  study  will  consist  of  at  least  one 
public  meeting  to  be  scheduled  at  a  later 
date.  The  public  information  meeting 
would  be  scheduled  at  the  conclusion  of 
the  study  to  present  study  results  to 
local  interests.  Additional  public 
workshops  would  be  scheduled  as 
necessary. 

b.  Some  of  the  significant  issues  that 
will  be  analyzed  in  depth  include:  (1) 
Impacts  of  flooding  and  construction  on 
biological  resources  (bottomland 
hardwoods,  wetlands,  etc.),  water 
quality,  and  socio-economic  factors;  (2) 
Recreational  opportunities;  and  (3) 
Mitigation  and  environmental 
restoration  opportunities. 

c.  No  other  Federal  agencies  have 
been  invited  to  participate  in  the 
development  of  the  PEIS  at  this  time. 

d.  The  U.S.  Fish  and  Wildlife  Service 
will  furnish  information  on  endangered 


and  threatened  s[)ecies  in  accordance 
with  the  Endangered  Species  Act.  The 
State  Historic  Preservation  Officer  and 
the  Advisory  Council  on  Historic 
Preservation  will  be  consulted  for 
information  in  accordance  with  Section 
106  of  the  Historic  Preservation  Act. 

4.  Scoping  meetings  have  been 
tentatively  scheduled  for  January  7, 
1997,  and  January  9, 1997.  Information 
regarding  the  scoping  meeting  for  the 
PEIS  will  be  distributed  through  public 
notice  and  media  releases. 

5.  The  Draft  PEIS  has  been  scheduled 
for  public  review  in  the  fell  of  1997. 
Gregory  D.  Skowaller, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  96-28993  Filed  11-12-96;  8:45  am] 

BUXMQOOOE  S710-a»-M 


Department  of  the  Navy 

Notice  of  Planning  and  Steering 
Advisory  Committee;  Closed  Meeting 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Planning  and  Steering  Advisory 
Committee  will  meet  November  20, 
1996  from  9:00  a.m.  to  4:00  p.m.,  at  the 
Center  for  Naval  Analyses,  4401  Ford 
Avenue,  Alexandria,  Virginia.  This 
session  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  topics  relevant  to  SSBN 
security.  "The  entire  agenda  will  consist 
of  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is  properly 
classified  pursuant  to  such  Executive 
order. 

Accordingly,  the  Under  Secretary  of 
the  Navy  has  determined  in  writing  that 
all  sessions  of  the  meeting  shall  be 
closed  to  the  public  because  they 
concern  matters  listed  in  552b(c)(l)  of 
title  5,  United  States  Code. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  J.  D.  Skufca.  2000  Navy  Pentagon, 
Room  4D534,  Washington,  DC  20350- 
2000,  telephone  number  (703)  693- 
7248. 

Dated:  October  30,  1996. 
Donald  E.  Koenig, 

LCDR,  JAGC.  USN.  Federal  Register  Liaison 
Officer 
IFR  Doc.  96-28958  Filed  11-12-96;  8:45  am] 

BILUNG  CODE  381(M=F-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
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ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Croup,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  13.  1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
|.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W..  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTTHER  INFORMATKM  COMTACT: 
Patrick  I.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPIEMENTARY  INFORMATKM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  colle<:tion,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Dire<;tor  of  the 
Information  Resourt.es  Croup  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submi.ssion  of  these  requests  to  OMB. 
Each  proposed  inforniiition  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  reque.sted. 
e.g..  now,  revision,  exten.sion,  existing 
or  reinstatement:  (2)  Title;  (3)  Suiiimary 
of  the  collection;  (4)  Description  of  the 
need  for,  .intl  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  (:()lle<;tioii;  .liiii  (fi) 
Reporting  aiui/or  Recordkeeping 
burden  OMB  invites  public  conunent  at 
the  address  spet:ified  above.  Clopies  of 
the  re<|uesls  art'  available  from  Patrick  J 
Sherrill  at  the  address  specified  above. 


Dated:  Nowmber  6. 1996. 
Gloria  Parkar, 
Director,  Information  Resources  Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Guidance  on  the  Goals  2000 
Amendments  (Draft). 

Frequency:  One-time  submission. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  30;  Burden  Hours: 
3,000. 

Abstract:  The  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  amended  portions  of  Titles  II  and 
III  of  the  Goals  2000:  Educate  America 
Act.  Included  within  those  amendments 
is  a  provision  which  offers  states  an 
alternative  to  submitting  their  Goals 
2000  plans  in  order  to  receive  funding. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Guidance  on  the  Goals  2000 
Amendments  (Draft). 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  56;  Burden  Hours: 
5.600. 

Abstract:  The  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  amended  portions  of  Titles  II  and 
II  of  the  Goals  2000:  Educate  American 
Act.  The  guidance  document  which  was 
created  to  clarify  these  amendments 
addresses  the  reporting  requirements  of 
states  partici()ating  in  Goals  2000. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Grants  Under 
the  Library  Services  and  Construction 
Act,  Titles  I.  II  and  III. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  5.5,  Burden  Hours:  2,475. 

Abstract:  The  Office  of  Library 
Programs  needs  the  information  to  know 
how  the  respondents  plan  to  use  the 
funds.  The  information  is  used  to 
determine  compliance  with  matching, 
four  separate  maintenance-of-offort 
requirements,  and  use  of  funds  for 
allowable  activities.  The  respondents 
are  State  Library  Administrative 
Agencies. 
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aqency:  National  Assessment 
Governing  Board. 
ACTKM:  Amendment  to  notice  of 
partially  closed  meeting  of  the  National 
Assessment  Governing  Board. 

SUMMARY:  This  amends  the  notice  of  a 
partially  closed  meeting  published  on 
October  23.  1996.  Vol.  61,  No.  206, 
pages  54990-54991.  The  Design  and 
Methodology  Committee  will  meet  in 
partially  closed  session  on  November 
14,  1996.  The  meeting  will  be  closed 
from  4:30 — 5:00  p.m.  to  permit  the 
Committee  to  review  the  draft  grants 
announcement  for  an  upcoming 
procurement  that  is  being  sponsored  by 
the  National  Center  for  Education 
Statistics.  The  Committee  will  review 
the  contents  of  the  grants  announcement 
for  the  purpose  of  giving  approval  to  the 
specifications  contained  in  the 
document.  Public  disclosure  of  this 
information  would  likely  have  an 
adverse  financial  effect  on  the  NAEP 
program.  The  discussion  of  this 
information  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  by  exemption  9(B)  of  Section 
552b(c)  of  Title  5  U.S.C.  The  public  is 
given  less  than  fifteen  days  notice  of  the 
closed  portion  of  this  meeting  because 
the  document  to  be  considered  was  not 
available  for  review  before  now. 

Dated:  Novemtwr  7, 1996. 

Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board. 

|FK  Doc.  96-28984  Filed  11-12-96;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advi-sory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board.  Kirtland  Area  Office  (Sandia). 
DATES:  Wedne.sday.  November  20.  1996: 
6:50  pm-9:30  pm  (Mountain  Ddylight 
Time). 

ADDRESSES:  Thomas  Bell  Community 
Center.  3001  University  Boulevard,  SE. 
Albuquerque.  New  Mexico. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski.  Acting  Manager. 
Department  of  Energy  Kirtland  Area 
Office.  P.O.  Box  5400,  Albuquerque.  NM 
87185  (505) 845-4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of  the 
Board  is  to  make  recommendations  to  DOE 
and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

6:50  p.m.     Public  Comment  Period 
7:00  p.m.     Approval  of  Agenda 
7:05  p.m.     Approval  of  10/16/96  Minutes 
7:10  p.m.     Chair's  Report— DOE/SNL  10- 
Year  Plan  Report 
7:15  p.m.     Board  Committees  (deferred  from 

October  16.  1996  meeting) 
7:25  p.m.     Inhalation  Toxicology  Research 
Institute — Privatization  and  DOE 
Regulations  vs.  Privatization  Regulations 
7:40  p.m.     Corrective  Action  Management 
Unit — Review  of  Design  and  Permit 
(DOE,  EPA,  New  Mexico  Environment 
Department) 
8:00  p.m.     Break 
8:10  p.m.     Future  Use  Management  Areas 

3.4,5,  and  6 
8:40  p.m.     Board  Budget  Report 
8:55  p.m.     New/Other  Business 
9:05  p.m.     Agenda  Items  for  Next  Meeting 
9:10  p.m.     Public  Comment 
9:20  p.m.     Announcement  of  Next  Meeting/ 
Adjourn 
A  fmal  agenda  will  be  available  at  the 
meeting  Wednesday,  November  20,  1996. 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the  address 
or  telephone  number  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Designated  Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 
Each  individual  wishing  to  make  public 
comment  will  be  provided  a  maximum  of  5 
minutes  to  present  their  comments.  This 
notice  is  being  published  less  than  15  days 
in  advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

M/nu/es.  The  minutes  of  this  meeting  will 
lie  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  .SW,  Washington,  DC 
20585  between  9:00  a.m.  and  4  p.m., 
Moiida\ -Friday,  except  Federal  holidays. 
Minutes  will  also  bo  available  by  writing  to 
Mike  Zamorski,  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  5400. 
Albuquerque,  NM  87185,  or  by  calling 
(505)845-4094. 


Issued  at  Washington.  DC  on  November  7. 
1996. 
Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Doc.  96-29000  Filed  11-12-96;  8:45  am] 
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Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Savannah  River  Site. 

DATES  AND  TIMES:  Monday  and  Tuesday, 
November  18  &  19. 1996:  November 
18 — 6:00  p.m.-9:30  p.m.;  November 
19 — 8:30  a.m.-4:00  p.m. 

addresses:  The  November  18, 1996 
meeting  will  be  held  at:  The  First 
Baptist  Church.  1803  Allen  Street, 
Barnwell,  South  Carolina.  The 
November  19, 1996  meeting  will  be  held 
at:  Barnwell  County  State  Park,  Route  2, 
Highway  3,  Blackville.  South  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Heenan,  Manager,  Environmental 
Restoration  and  Solid  Waste, 
Department  of  Energy  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken, 
S.C.  29802  (803) 725-8074. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of  the 
Board  is  to  make  recommendations  to  DOE 
and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda: 
Monday,  November  18.  J  996 

6:00  p.m.    Joint  meeting  of  issues-based 

subcommittee  chairs 
6:30  p.m.     Public  comment  session  (5- 

ininute  rule) 
7:00  p.m.     Subcommittee  meetings 
9:00  p.m.     Adjourn 

Tuesday.  November  19.  1996 

8:30  a.m.     Approval  of  minutes,  agency 

updates  ( — 15  minutes);  Public  comment 
session  (5-minute  rule)  ( — 30  minutes); 
Proposed  spent  nuclear  fuel  forum 
motion  ( — 30  minutes);  Environmental 
restoration  &  waste  management 
subcf)mmittee  report  ( — 1  hour). 

12:00  p.m.     Lunch 


1:00  p.m.    Environmental  restoration  & 
waste  management  subcommittee  report 
continued  ( — 1  hour);  Nuclear  materials 
management  subcommittee  ( — 30 
minutes);  Administrative  subcommitteee 
report  ( — 30  minutes):  — Includes  bylaws 
amendments  proposal  to  he  voted  on  in 
January  1997;  Budget  sut>committee 
report  ( — 15  minutes). 
4:00  p.m.     Adjourn 

If  necessary,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A  final 
agenda  will  be  available  at  the  meeting 
Monday,  November  18. 1996. 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Tom  Heenan's  office  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Designated  Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 
Each  individual  wishing  to  make  public 
comment  will  be  provided  a  maximum  of  5 
minutes  to  present  their  comments.  This 
notice  is  being  published  less  than  15  days 
in  advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW,  Washington,  E)C 
20585  between  9:00  a.m.  «nd  4  p  m.. 
Monday-Friday  except  Federal  holidays. 
Minutes  will  also  be  available  by  wrriting  to 
Tom  Heenan,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O.  Box 
A,  Aiken,  S.C.  29802,  or  by  calling  him  at 
(803)  725-6074. 

Issued  at  Washington,  DC,  on  October  31, 
1996. 

Rachel  Murphy  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
|FR  Doc  96-29001  Filed  11-12-96:  8:45  am) 
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Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex  Plant 
Amarillo,  Texas 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-^63",  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisorv  Board  (EM  SSAB), 
Pantex  Plant,  Amarillo.  Texas. 
DATES  AND  TIMES:  Tuesday,  November 
26,  1996:  1:30  p.m.-5:30  p.m. 
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AOORESSES:  Boatman's  First  National 
Bank,  Centennial  Room.  8th  and 
Fillmore,  Amarillo,  Texas. 

FOR  FURTHER  MFORMATION  CONTACT:  Tom 
Williams.  Program  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo.  TX 
79120(806)477-3121. 

SUPPtaiENTARY  INFORMATKM: 

Purpose  of  the  Committee  The  Board 
provides  input  to  the  Department  of  Energy 
on  Environmental  Management  strategic 
decisions  that  impact  future  use,  risk 
management,  economic  development,  and 
budget  prioritization  activities. 

Tentative  Agenda 

1:30  p.m.     Welcome — Agenda  Review — 

Approval  of  Minutes 
1:35  p.m.    Co-Chairs'  Comments 
1 :45  p.m.     Subcommittee  Reports — Policy  k 

Personnel/Community  Outreach — 

Program  and  Training 
2:(X)  p.m.    Task  Force  Reports — Transition- 
Air  Monitoring 
2 : 1 0  p.m.     Updates — Occurrence  Reports 
2:2S  p.m.     Break 
2:40  p.m.    Presentation,  Agency  far  Toxic 

Substances  and  Disease  Registry  Dr.  Paul 

Charp  and  Rick  Collins 
3:40  p.m.     Discussion,  Preparation/Disposal 

Options  for  Plutonium 
5:30  p.m.     Adjourn 

Public  Participation:  The  meeting  is  open 
to  the  public,  and  public  comment  will  be 
invited  throughout  the  meeting.  Written 
statements  may  be  filed  with  the  Committee 
either  before  or  after  the  meeting.  Written 
comments  will  be  accepted  at  the  address 
above  for  15  days  after  the  date  of  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Tom  Williams'  office  at  the  address 
or  telephone  number  listed  above.  Requests 
must  be  received  S  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Designated  Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  bshion  that  will 
fiacilitate  the  orderly  conduct  of  business. 
Bach  individual  wishing  to  make  public 
comment  will  be  provided  a  maximum  of  5 
minutes  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Pantex  Public  Reading  Rooms  located  at 
the  Amarillo  College  Lynn  Library  and 
Learning  Center,  2201  South  Washington. 
Amarillo,  TX  phone  (806)  371-5400.  Hours 
of  operation  are  from  7:45  a.m.  to  10:00  p.m.. 
Monday  through  Thursday;  7:45  a.m.  to  S:(X} 
p.m.  on  Friday;  8:30  a.m.  to  12:00  noon  on 
Saturday;  and  2:00  p.m.  to  6:00  p.m.  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading  Room 
located  at  the  Carson  County  Public  Library, 
401  Main  Street.  Panhandle.  TX  phone  (806) 
537-3742.  Hours  of  operation  are  from  9:00 
a.m.  to  7:00  p.m.  on  Monday;  9:00  a.m.  to 
5:00  p.m..  Tuesday  through  Friday;  and 
closed  Saturday  and  Sunday  as  well  as 
Federal  Holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Tom  Williams 


at  the  address  or  telephone  number  listed 
above. 

Issued  at  Washington.  DC  on  November  6. 
1996. 

Rachel  Murphy  Samuel. 

Acting  Depu  ty  A  dvisory  Committee 
Management  Officer 

(PR  Doc.  96-29002  Filed  11-12-96;  8:45  am] 
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Environmental  Managamant  Slta- 
Spaclflc  Advlaory  Board,  Oak  Rklga 
Raaarvation 

AQENCV:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  C^ommittee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation. 

DATES:  Wednesday,  December  5. 1996 — 
6:00  p.m.-9:30  p.m. 

AOOfiesSES:  Roane  County  Courthouse, 
200  East  Race  Street,  Commissioners 
Conference  Room,  Kingston,  Tennessee. 
FOR  FURTMER  INFORMATION  CONTACT: 
Sandy  Perkins,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oek  Ridge  Operations  Office. 
105  Broadway,  Oak  Ridge,  TN  37830. 
(423) 576-1590. 

SUPPLafBfTARV  mformation: 

Purpose  of  the  Board:  The  purpose  of  the 
Board  is  to  make  recommendations  to  DOB 
and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

December  Meeting  Topics 

This  meeting  will  include  Board  membera 
providing  trip  reports  from  visits  to  the 
Waste  Isolation  Pilot  Pro(act,  Bnvirocare  of 
Utah  and  the  Nevada  Test  Site,  and  a  trip 
repori  regarding  the  Susceptibility  and  Risk 
Symposium. 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Sandy  Perkins  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Designated  Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
hcilitate  the  orderly  conduct  of  business. 
Each  individual  wishing  to  make  public 
comment  will  be  provided  a  maximum  of  5 
minutes  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 


Room.  lB-190.  Forrestal  Building.  1000 
Independence  Avenue.  SW.,  Washington.  DC 
20585  between  9:00  a.m.  and  4  p.m.. 
Monday-Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  at  the 
Department  of  Energy's  Information  Resource 
Center  at  105  Broadway.  Oak  Ridge.  TN 
between  8:30  a.m.  and  SKX)  p.m.  on  Monday. 
Wednesday,  and  Friday;  8:30  a.m.  and  7:00 
p.m.  on  Tuesday  and  Thursday;  and  9:00 
a.m.  and  1:00  p.m.  on  Saturday,  or  by  writing 
to  Sandy  Perkins.  Def>artment  of  Energy  Oak 
Ridge  Operations  Office,  105  Broadway.  Oak 
Ridge,  TN  37830.  or  by  calling  her  at  (423) 
576-1590. 

Issued  at  Washington.  DC.  on  November  5, 
1996. 
Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer 

(FR  Doc  96-29003  Filed  11-12-96;  8:45  am| 


Environmantal  Managamant  Sita- 
Spadflc  Adviaory  Board.  Idaho 
National  Enginearing  Laboratory 

agoky:  Department  of  Energy. 
ACTKM:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Idaho  National 
Engineering  Laboratory  (INEL). 
DATES:  Tuesday,  November  19, 1996 
from  8:00  a.m.  to  6:00  p.m.;  Mountain 
Savings  Time  (MST);  Wednesday, 
November  20. 1996  from  1:00  p.m.  to 
5:00  p.m.  MST.  There  will  be  a  public 
comment  availability  session  Tuesday, 
November  19, 1996  from  5:00  p.m.  to 
6:00  p.m.  MST. 

AOORESSes:  Holiday  Inn  Westbank.  475 
River  Parkway,  Idaho  Falls,  Idaho 
83402. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Idaho  National  Engineering  Laboratory 
Information  1-800-706-2680  or  Marsha 
Flardy,  Jason  Associates  Corporation 
Staff  Support  1-208-522-1662. 

SUPPLEMBfTARY  INFORMATKM: 

Purpose  of  the  Board:  The  purpose  of  the 
Board  is  to  make  recommendations  to  DOE 
and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  EM  SSAB,  INEL 
will  meet  to  discuss  the  Waste  Isolation  Pilot 
Project  Supplemental  Environmental  Impact 
Statement  and  the  Strategic  Laboratory 
Mission  Plan.  The  Board  will  be  updated  on 
the  Advanced  Mixed  Waste  Treatment 
Facility.  Test  Area  North  Groundwater,  and 
the  INEL  Ten  Year  Plan.  Presentations  will  be 
given  to  the  Board  on  High- Level  Waste  at 
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INEL,  the  Idaho  Chemical  Processing  Plant 
Remedial  Investigation  Feasibility  Study,  and 
the  Radioactive  Waste  Management  Complex 
Remedial  Investigation  Feasibility  Study.  For 
a  most  current  copy  of  the  agenda,  contact 
Woody  Russell.  DOE-Idaho.  (208)  52&-0561. 
or  Marsha  Hardy,  Jason  Associates,  (208) 
522-1662.  The  final  agenda  will  be  available 
at  the  meeting. 

Public  Comment  Availability:  The  two-day 
meeting  is  open  to  the  public,  with  a  Public 
Comment  Availability  session  scheduled  for 
Tuesday.  November  19. 1996  from  5:00  p.m. 
to  6:00  p.m.  MST.  The  Board  will  be 
available  during  this  time  period  to  hear 
verbal  public  comments  or  to  review  any 
written  public  comments.  If  there  are  no 
members  of  the  public  wishing  to  comment 
or  no  written  comments  to  review,  the  board 
will  continue  with  its  current  discussion. 
Written  statements  may  be  filed  with  the 
Committee  either  before  or  af^er  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  the  Idaho  National  Engineering 
Laboratory  Information  line  or  Marsha  Hardy, 
fason  Associates,  at  the  addresses  or 
telephone  numbers  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Designated  Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business^ 
Each  individual  wishing  to  make  public 
comment  will  be  provided  a  maximum  of  5 
minutes  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room.  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW,  Washington,  DC 
20585  between  9:00  a.m.  and  4  p.m., 
Monday-Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC,  on  November  5. 
1996. 

Rachel  M.  Samuel, 

Acting  Depu  ty  A  dvisory  Committee 
Management  Officer. 

|FR  Doc.  96-29004  Filed  11-12-96:  8:45  am] 
BHJJNQ  COOE  64SO-01-P 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  CW-004] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  an 
Extension  for  an  Interim  Waiver  to 
General  Electric  Appliances  From  the 
DOE  Clothes  Washer  Test  Procedure 
(Case  No.  CW-004) 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy. 
ACTION:  Notice. 

SUMMARY:  Today's  notice  grants  an 
extension  of  the  Interim  Waiver 
previously  granted  to  General  Electric 
Appliances  (GEA).  Interim  Waiver  CW- 


004  was  granted  to  GEA  on  April  4, 
1996,  and  published  in  the  Federal 
Register  on  April  24, 1996,  for  its 
clothes  washer  with  non-traditional 
wash  temperature  selections  and 
automatic  water  fill  capability.  The 
Department  has  not  yet  issued  a 
Decision  and  Order  and  is  extending  the 
Interim  Waiver  by  180  days. 

FOR  FURTHER  INFORMATKM  CONTACT: 
P.  Marc  LaFrance,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431.  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585-0121,  (202) 
586-8423. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585-0103, 
(202)  586-9507. 

SUPPLEMENTARY  INFORMATKM:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  as  amended,  (EPCA)  42  U.S.C.  6291 
et  seq.,  which  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  clothes 
washers.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consvunption  through 
which  manufacturers  can  establish 
compliance  and  that  will  assist 
consimiers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  Tide  10  CFR  Part  430,  Subpart  B. 

DOE  amended  the  test  procedure 
rules  to  provide  for  a  waiver  process  by 
adding  §  430.27  to  10  CFR  Part  430.  (45 
FR  64108,  September  26.  1980.) 
Thereafter,  DOE  further  amended  the 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
reqtiirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  firom  such 
prescribed  test  procedures.  (51  FR 
42823,  November  26, 1986). 

The  waiver  process  allows  the 
Assistant  Secretary  to  temporarily  waive 
the  test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 


remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
appUcant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
pubUc  poUcy  reasons  to  grant 
immediate  reUef  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  imtil 
E)OE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  October  9, 1995,  GEA  filed  a 
Petition  for  Waiver  and  an  Apphcation 
for  Interim  Waiver  regarding  its  clothes 
washer  model  WZSE5310.  The  design 
features  of  this  model  that  differ  from 
those  covered  by  the  existing  clothes 
washer  test  procedure  are:  five  wash 
temperatures  (a  cold,  three  warms  and 
a  hot)  in  a  factory  preset  primary'  mode. 
34  wash  temperature  selections  in  a 
secondary  programming  mode  which 
may  be  substituted  for  the  factory  preset 
temperatures,  and  a  consumer  activated 
choice  of  a  manual  or  automatic  water 
fill  capability.  Current  test  procedures 
do  not  contain  provisions  for  testing 
clothes  washers  with  these  features.  On 
April  4, 1996,  in  accordance  vfith  10 
CFR  Part  430,  Section  430.27(g),  the 
Department  granted  GEA  an  Interim 
Waiver  on  the  groimds  that  it  is  "likely 
that  the  Petition  for  Waiver  will  be 
granted"  and  for  "public  poUcy 
reasons."  On  April  24, 1996,  both  the 
Interim  Waiver  and  Petition  for  Waiver 
were  pubUshed  in  the  Federal  Register. 
61  FR  18125.  The  Interim  Waiver  was 
granted  for  180  days. 

CurrenUy,  the  Department  is 
considering  adoption  of  revisions  to  the 
clothes  washer  test  procedure  foimd  at 
10  CFR  Part  430.  Subpart  B,  Appendix 
J,  which  may  resolve  some  or  all  of  the 
issues  addressed  in  the  Interim  Waiver 
granted  to  GEA.  Therefore,  a  decision 
regarding  the  Petition  for  Waiver  for  the 
GEA  clothes  washer  is  being  delayed. 
Accordingly,  in  accordance  with  10  CFR 
Part  430,  Section  430.27  (h),  the 
Department  is  granting  GEA  an 
extension  to  the  Interim  Waiver. 

The  Interim  Waiver  is  based  upon  the 
presimied  vahdity  of  all  statements  and 
assertions  submitted  by  GEA.  The 
Interim  Waiver  may  be  revoked  or 
modified  at  any  time  upon  a 
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determination  that  the  factual  basis 
underlying  the  Application  is  incorrect. 

The  Interim  Waiver  shall  remain  in 
effect  until  March  29. 1997,  or  until  the 
Department  acts  on  the  Petition  for 
Waiver,  whichever  is  sooner. 

Issued  in  Washington,  EX],  November  6. 
1996. 

ChritliiM  A.  Ervia, 

Assistant  Secretary.  Enerjfy  Efficiency  and 
Renewable  Energy. 

|FR  Doc.  96-29006  Piled  11-12-96;  8:45  ami 


Energy  Information  Admlniatration 

Agency  infonnatlon  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AQENCY:  Energy  Information 
Administration.  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request . 


SUMMARY:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  collectionls)  listed  at 
the  end  of  this  notice  to  the  OfTice  of 
Management  and  Budget  (OMB)  for 
review  under  section  3507(a)(l)(D)of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  axe  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  currant  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement):  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits):  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information:  (4)  description  of 
the  likely  respondents:  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  per  year  x 
estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  on  or 
before  December  13.  1996.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficuh  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 


3084.  (Also,  please  notlly  the  EIA 
contact  listed  below.) 

AOOnESSCS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (CommenU 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  MFORMATION:  Requests  for 
additional  information  should  be 
directed  to  Herbert  Miller,  Office  of 
Statistical  Standards.  (EI-73),  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington,  DC  20585.  Mr.  Miller  may 
be  telephoned  at  (202)  426-1103.  FAX 
(202)  426-1081,  or  e-mail  at 
hmillerdeia.doe.gov. 

SUPPt.EMENTARY  INFORMATK3N:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  ELA^ll,  "Regional  Bulk  Power 
Supply  Program". 

2.  Energy  Information  Administration, 
OMB  No.  1905-0195,  Reinstatement. 
Voluntary:  (Based  upon  comments 
received  on  our  Federal  B^gH^*'  notice, 
61  FR  14766.  dated  April  3, 1996,  EIA 
will  be  reinstating  Item  1  of  the  form. 
Projected  Energy  and  Peak  Demand  for 
the  First  Ten  Years  and  Actual  Data  for 
the  Previous  Year.  In  addition,  EIA  is 
undertaking  a  broader  review  of  the  data 
collection  needs  associated  with 
assuring  adequate  public  access  to 
information  necessary  for  assessing  the 
adequacy  and  reUability  of  the  nation's 
electrical  system.). 

3.  EIA-411  provides  a  single, 
comprehensive  source  of  information  on 
current  and  planned  electric  power  for 
the  U.S.  The  data  are  used  to  evaluate 
the  current  and  projected Teliability  of 
bulk  electric  power  supply,  and  the 
effects  of  unforseen  changes  in 
powerplant  construction  schedules.  Ten 
Regional  Electric  Reliability  Councils 
submit  data  for  electric  utilities. 

4.  Regional  Electric  Reliability 
Councils,  electric  utilities. 

5.  16,657  (20.89  hrs.  x  1  response  per 
year  x  797  respondents). 

Statutoiy  Autboriiy:  44  U.S.C 
3506(a)(2KA)  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L  No.  104-13). 

Issued  in  Washington,  DC,  November  4, 
1996. 

Yvonne  M.  Bishop, 

Director.  Office  of  Statistical  Standards, 

Energy  Information  Administration. 

IFR  Doc.  96-29005  Filed  11-12-96;  8:45  ami 


Federal  Energy  Regulatory 
Cowmiaalon 

[Pro)Mt  Noa.  11409  A  11800— T( 


»1 


Armatrong  Energy  Company;  Notice  of 
lnter~Agancy  Meeting 

November  6, 1996. 

The  interdisciplinary  team  consisting 
of  staff  of  the  Federal  Energy  Regulatory 
Commission  (FERC).  the  Tennessee 
Valley  Authority  (TV A),  and  the  U.S. 
Army  Corps  of  Engineers  has  scheduled 
a  meeting  to  discuss  preliminary 
scoping  issues  submitted  in  public 
comments  for  the  Environmental  Impact 
Statement  for  Armstrong  Energy 
Company's  proposed  Reynolds  Creek 
Pumped  Storage  Project  No.  11500  and 
Laurel  Branch  Pumped  Storage  Project 
No.  11499. 

The  meeting  will  be  held  in 
Knoxville.  Tennessee,  from  10  a.m.  to  5 
p.m.  November  22,  1996.  and  will  be 
located  in  the  Knoxville  Towers,  Room 
WT9D. 

Any  questions  concerning  this 
meeting  may  be  directed  to  Ed  Crouse 
(FERC)  at  (202)  219-2794,  or  Linda 
Oxendine  (TVA)  at  (432)  632-3440. 
Lo<>  D.  Cashell. 
Secretary. 

[PR  Doc.  96-28966  Piled  11-12-96:  8:45  ami 
MLUNQ  COM  trir-ai-M 


[Dodwt  Na  RP07-6O-O00] 

Canyon  Creak  Compreaalon  Company; 
Notioe  of  Propoaed  Ctiangaa  in  FERC 
QaaTarffr 

Novembers,  1996. 

Take  notice  that  on  November  1. 
1996.  Canyon  Creek  Compression 
Company  (Canyon)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.. certain  pro 
forma  tariff  sheets  to  be  effiective  May  1. 
1997. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  reflect  changes  to  conform  to 
the  standards  adopted  by  the  Gas 
Industry  Standards  Board  and 
incorporated  into  the  Commission's 
Regulations  by  Order  No.  587,  issued 
July  17,  1996  in  Docket  No.  RM96-1- 
000. 

Canon  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
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Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  November  22. 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil. 
Secretary. 

(FR  Doc.  96-28975  Filed  11-12-96;  8:45  am] 
muuHa  CODE  anr-oi-M 

[Docket  Na  RP97-63-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Propoaed  Changee  in  FERC 
Gas  Tariff 

Novembers,  1996. 

Take  notice  that  on  November  1. 
1996.  Colorado  Interstate  Gas  Company 
(CIG),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  pro  forma  tariff 
sheets  listed  in  the  attached  Appendix 
A  to  be  effective  May  1, 1997. 

QG  states  that  the  purpose  of  this 
compliance  filing  is  to  conform  CIG's 
tariff  to  the  requirements  of  Order  No. 
587. 

QG  further  states  that  copies  of  this 
filing  have  been  served  on  CIG's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426,  in 
accordance  with  Section  385.214  and 
Section  385.211  of  the  Commission's 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
November  22, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil, 
Secretary. 

Appendix  A — Colorado  Interstate  Gas 
Company  Pro  Forma  First  Revised  Volume 
No.  1  Filed  Tariff  Sheets 

First  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  7A 


Fifth  Revised  Sheet  No.  8 
Seventh  Revised  Sheet  No.  9 
Eighth  Revised  Sheet  No.  10 
Twentieth  Revised  Sheet  No.  11 
Fourth  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  17A 
Second  Revised  Sheet  No.  133 
First  Revised  Sheet  No.  134 
First  Revised  Sheet  No.  135 
First  Revised  Sheet  No.  136 
First  Revised  Sheet  No.  137 
First  Revised  Sheet  No.  138 
First  Revised  Sheet  No.  139 
Third  Revised  Sheet  No.  224 
Fifth  Revised  Sheet  No.  228 
Fifth  Revised  Sheet  No.  229 
Fifth  Revised  Sheet  No.  230 
Second  Revised  Sheet  No.  230A 
Original  Sheet  No.  230B 
Fourth  Revised  Sheet  No.  231 
Fourth  Revised  Sheet  No.  232 
Fourth  Revised  Sheet  No.  233 
Third  Revised  Sheet  No.  234 
Original  Sheet  No.  234A 
Original  Sheet  No.  234B 
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[Docket  No.  CP07-77-000] 

Copano  FieM  Servlcea/CoparM  Bay, 
L.P.;  Nottee  of  PetMon  for  Declaratory 
Order 

November  6, 1996. 

Take  notice  that  on  October  23, 1996, 
Copano  Field  Services/Copano  Bay,  L.P. 
(Copano)  1300  Post  Oak  Boulevard, 
Suite  1750.  Houston,  Texas  77056,  filed 
a  petition  in  Docket  No.  CP97-77-000, 
requesting  that  when  Copano  acquires 
the  Blind  Pass  Facilities,  which  are 
certain  pipeline  and  measuring  facilities 
with  appurtenances  located  in  San 
Patricio.  Aransas,  and  Nueces  Counties, 
Texas,  from  Florida  Gas  Transmission 
Company  (FGT),  that  the  Commission 
declare  that  the  facilities  are  gathering 
facilities  exempt  from  the  provisions  of 
the  Natural  Gas  Act  (NGA),  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Copano  requests  that  its  petition  be 
consolidated  with  FGT's  application 
filed  in  Docket  No.  CP97-52-000  which 
involves  the  abandonment  by  sale  of  the 
Blind  Pass  Facilities  to  Copano. 

Copano  states  it  currently  renders 
non-jurisdictional  gathering  services 
through  its  Copano  Bay  System  located 
adjacent  to  the  Blind  Pass  Facilities  to 
be  acquired  from  FGT.  Copano  relates 
that  the  Copano  Bay  System  gathers 
wellhead  production  which  undergoes 
'  separation  and  compression  at  Copano's 
K.G.  Pearce  Plant,  after  which  the 
condensed  and  compressed  gas  is 
delivered  to  a  processing  plant  owned 
by  Tejas  Gas  Corporation.  Copano  says 
it  then  sells  the  processed  gas  near  the 
tailgate  of  the  Tejas  plant.  Copano  states 
that  the  Blind  Pass  Facilities  will  be 
integrated  into  the  Copano  Bay  System. 
Copano  says  it  anticipates  attaching 
additional  supplies  to  the  Blind  Pass 
Facilities,  thereby  increasing  the 
throughput  through  FGT's  Station  No.  3. 

Copano  relates  that  it  will,  effective 
the  date  of  transfer,  assume  all  future 
operational  and  commercial 
responsibilities  and  maintenance 
obligations  for  the  Blind  Pass  Facilities. 
Copano  states  that  FGT  is  not  currently 
providing  any  firm  transportation 
services  from  the  Blind  Pass  Facilities 
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pursuant  to  Part  284  of  the 
Commission's  regulations  or  the 
transportation  rate  schedules  in  FGT's 
FERC  Gas  Tariff,  Original  Volume  No.  3. 
Copano  says  that  FGT  has  one  Western 
Division  Intemiptible  Transportation 
Agreement  with  a  receipt  point  on  the 
Blind  Pass  Lateral  for  a  shipper  who  is 
purchasing  gas  from  the  one  active  well 
on  the  Blind  Pass  Facilities.  Copano 
expects  to  negotiate  an  acceptable 
gathering  agreement  with  that  shipper 
in  the  near  future. 

Copano  believes  that  the  Blind  Pass 
Facilities  meet  the  criteria  of  "gathering 
facilities"  under  Section  1(b)  of  the 
NGA  as  interpreted  by  the  Commission 
under  the  "modified  primary  function" 
test,  as  set  forth  in  Amerada  Hess  Corp., 
et  al..  as  amended.  52  FERC  161,268 
(1990). 

Copano  asserts  that  the  Blind  Pass 
Facilities  are  well  within  the  range  of 
onshore  systems  the  Commission  has 
determined  to  be  gathering  because  the 
facilities  consist  of  relatively  short, 
small-diameter  pipe  configured  in  a 
web-like  arrangement;  there  is  a  typical 
backbone-type  arrangement  which 
collects  gas  from  many  wells  for 
delivery  to  the  FGT  mainline  at  Station 
No.  3;  there  are  no  compressora  or 
processing  plants  located  on  the  Blind 
Pass  Facilities:  and  the  facilities  operate 
based  on  wellhead  pressures  for 
delivery  to  FGT's  Station  No.  3. 

Copano  cities  to  the  most  recent 
twelve-month  period  ending  May  1996, 
which  shows  the  Blind  Pass  Facilities 
have  been  considerably  underutilized 
recently.  Copano  says  the  facilities  were 
designed  to  move  approximately  10,000 
Mcf  per  day.  but  during  this  twelve- 
month period,  the  average  daily  volume 
moved  was  less  than  5%  of  the  design 
capacity.  Copano  believes  that  its 
acquisition  of  the  Blind  Pass  Facilities 
for  use  as  non-jurisdictional  gathering 
will  bring  increased  use  of  the  Blind 
Pass  Facilities  for  the  benefit  of 
consumers  served  by  means  of  the  FGT 
transmission  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  November 
27.  1996.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  a(.x:ordan(:e  with  the 
requirements  of  the  Commfssion's  Rules 
of  Practice  and  Pro<:edure  (IH  CFR 
385.214  or  .185.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  hut  will  not  serve  to 
make  the  protestanLs  parties  to  the 
pro<:eeding.  Any  person  wishing  to 
be<:omo  a  party  to  a  pro<:ee(ling  or  to 
participate  as  a  party  in  any  hearing 


therein  must  file  a  motion  to  intervene 

in  accordance  with  the  Conuniaaion's 

Rules. 

LoiaD.CMlMy, 

Secntary. 

(PR  Doc  9fr-28g63  Filed  11-12-96: 8:45  am) 
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inspection  in  the  Public  RefiBrence 

Room. 

Lefa  a  rirtsll. 

Secrvtoiy. 


:  Tsnnaaan  Natural  Qaa  Company; 
Notice  of  Tariff  FMng 

Novembers,  1996. 

Take  notice  that  on  November  1, 
1996,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee),  filed  the  pro 
forma  tariff  sheets  listed  on  the  attached 
Appendix  A  in  compliance  with  the 
Commission's  directives  in  Order  No. 
587. 

East  Tennessee  states  that  the  pro 
forma  tariff  sheets  reflect  the  changes  to 
East  Tennessee's  tariff  that  result  from 
the  Gas  Industry  Standards  Board's 
(GISB)  consensus  standards  that  were 
adopted  by  the  Commission  in  its  July 
17,  1996  Order  No.  587  in  Docket  No. 
RM96-1-000.  East  Tennessee  further 
states  that  Order  No.  587  contemplates 
that  East  Tennessee  will  implement  the 
GISB  consensus  standards  for  May  1997 
business,  and  that  the  pro  forma  tariff 
sheets  therefore  reflect  an  effective  date 
of  May  1,  1997.  East  Tennessee's  filing 
includes  a  table  listing  each 
Commission-adopted  GISB  standard  and 
its  relationship  to  East  Tennessee's 
tariff,  including  a  brief  description  of 
the  tariff  changes  that  are  submitted 
with  East  Tennessee's  filing. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
alTected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  November  22.  1996.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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[Docket  No.  RP97-69-000] 

Midwestern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  6, 1996. 

Take  notice  that  on  November  1, 
1996,  Midwestern  Gas  Transmission 
Company  (Midwestern),  filed  the  pro 
forma  tariff  sheets  listed  on  the  attached 
Appendix  A  in  compliance  with  the 
Commission's  directives  in  Order  No. 
587. 

Midwestern  states  that  the  pro  forma 
tariff  sheets  reflect  the  changes  to 
Midwestem's  tariff  that  results  from  the 
Gas  Industry  Standards  Board's  (GISB) 
consensus  standards  that  were  adopted 
by  the  Commission  in  its  July  17, 1996 
Order  No.  587  in  Docket  No.  RM96-1- 
000.  Midwestern  further  states  that 
Order  No.  587  contemplates  that 
Midwestern  will  implement  the  GISB 
consensus  standards  for  May  1997 
business,  and  that  the  pro  forma  tariff 
sheets  therefore  reflect  an  effective  date 
ofMay  1,1997. 

Midwestern  states  that  its  filing 
includes  a  table  listing  each 
Commission-adopted  GISB  standard  and 
its  relationship  to  Midwestem's  tariff, 
including  a  brief  description  of  the  tariff 
changes  that  are  submitted  with 
Midwestem's  filing. 

Midwestem  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
285.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  November  22, 1996.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  this  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Caahell, 

Secretary. 
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Pocket  No.  RP87-«4-00Q] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changea 
in  FERC  Gas  Tariff 

November  6, 1996. 

Take  notice  that  on  November  1, 
1996,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  certain  pro 
forma  tariff  sheets  to  be  effective  May  1 , 
1997. 

Natural  states  that  the  purpose  of  the 
filing  is  to  reflect  changes  to  conform  to 
the  standards  adopted  by  the  Gas 
Industry  Standards  Board  and 
incorporated  into  the  Commission's 
Regulations  by  Order  No.  587,  issued 
July  17, 1996  in  Docket  No.  RM96-1- 
000. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intop/ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  November  22,  1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretory. 

[FR  Doc.  96-28973  Filed  11-12-96:  8:45  ami 
BILLING  CODE  CTIT-OI-M 


[Docket  No.  RP97-41-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  6, 1996. 

Take  notice  that  on  November  1, 
1996,  NorAm  Gas  Transmission 
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Company  (NGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Pro  Forma 
Fourth  Revised  Volume  No.  1,  the 
revi.sed  tariff  .sheets  listed  on  Appendix 
A.  to  be  effective  May  1,  1997, 

NGT  states  that  the  purpose  of  this 
fiiinx  is  to  comply  with  Order  No.  587 
issued  |uly  17.  1996.  in  Docket  No. 
RM96-1-000,  as  clarifled.  requiring 
interstate  gas  pipelines  to  implement 
and  follow  standardized  procedures  for 
certain  business  practices  in  accordance 
with  the  Standards  promulgated  by  the 
Gas  Industry  Standards  Board  as 
incorporated  by  reference  in  the 
Commi.ssion's  Regulations. 

NGT  states  that  copies  of  the  filing 
were  served  on  its  customers  and 
interested  State  Commis.sions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  Tiling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  214  and  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.214. 
.185.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22.  1996  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  .serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary 
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Stingfy  PipsllfM  Company;  Notica  of 
Propoaad  Changaa  in  FERC  Qas  Tariff 

November  6,  1996. 

Take  notice  that  on  November  1, 
1996,  Stingray  Pipeline  Company 
(Stingray)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  certain  pro  forma  tariff 
sheets  to  be  effective  May  1, 1997. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  reflect  changes  to  conform  to 
the  standards  adopted  by  the  Gas 
Industry  Standards  Boarid  and 
incorporated  into  the  Commission's 
Regulations  by  Order  No.  587,  issued 
July  17,  1996  in  Docket  No.  RM96-1- 
000. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictioqal 
customers  and  interested  state 
regulatory  agencies. 

Any  p>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
November  22,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Uis  D.  CasheU. 
Secretory. 
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Tennaaaaa  Gaa  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

Novemt)er6.  1996. 

Take  notice  that  on  November  1, 
1996.  Tennessee  Gas  Pipeline  Company 
(Tennessee),  filed  the  pro  forma  tariff 
sheets  listed  on  the  attached  Appendix 
A  in  compliance  with  the  Commission's 
directives  in  Order  No.  587. 

Tennessee  states  that  the  pro  forma 
tariff  sheets  reflect  the  changes  to 
Tennessee's  tariff  that  result  from  the 
Gas  Industry  Standards  Board's  (GISB) 
consensus  standards  that  were  adopted 
by  the  Commission  in  its  July  17,  1996 
Order  No.  587  in  Docket  No.  RM96-1- 
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000.  Tennessee  further  states  that  Order 
No.  587  contemplates  that  Tennessee 
will  implement  the  GISB  consensus 
standards  for  May  1997  business,  and 
that  the  pro  forma  tariff  sheets  therefore 
reflect  an  effective  date  of  May  1, 1997. 
Tennessee's  filing  includes  a  table 
listing  each  Commission-adopted  GISB 
standard  and  its  relationship  to 
Tennessee's  tariff,  including  a  brief 
description  of  the  tariff  changes  that  are 
submitted  with  Tennessee's  filing. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  November  22, 1996.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 

Appendix  A — ^Tennessee  Gas  Pipeline 
Company 

Pro  Forma  Fifth  Revised  Volume  No.  J 

Fifth  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  95B 
Third  Revised  Sheet  No.  99 
First  Revised  Sheet  No.  lOOA 
Second  Revised  Sheet  No.  110 
Second  Revised  Sheet  No.  115 
Second  Revised  Sheet  No.  121 
Fourth  Revised  Sheet  No.  154 
Third  Revised  Sheet  No.  155C 
First  Revised  Sheet  No.  158 
Fourth  Revised  Sheet  No,  161 
Fifth  Revised  Sheet  No.  167 
Fourth  Revised  Sheet  No,  173 
Fifth  Revised  Sheet  No,  178 
Fourth  Revised  Sheet  No.  204 
Fifth  Revised  Sheet  No.  205A 
Second  Revised  Sheet  No,  205B 
Fourth  Revised  Sheet  No.  206 
Second  Revised  Sheet  No.  207A 
Fifth  Revised  Sheet  No.  209 
.Second  Revised  Sheet  No.  209C 
Second  Revised  Sheet  No.  209H 
First  Revised  Sheet  No.  2091 
Third  Revised  Sheet  No.  211 
Second  Revised  Sheet  No.  211 A 
Fifth  Revised  Sheet  No  212 
Third  Revised  Sheet  No.  215 
Third  Revised  Sheet  No.  217 
Second  Revised  Sheet  No.  220 


First  Revised  Sheet  No.  222 
Third  Revised  Sheet  No.  227 
First  Revised  Sheet  No.  228 
First  Revised  Sheet  No.  229 
Fourth  Revised  Sheet  No.  301 
First  Revised  Sheet  No.  302 
Third  Revised  Sheet  No.  305 
First  Revised  Sheet  No.  309 
First  Revised  Sheet  No.  310 
First  Revised  Sheet  No.  311 
Second  Revised  Sheet  No,  312 
Third  Revised  Sheet  No.  313 
Third  Revised  Sheet  No,  314 
Second  Revised  Sheet  No,  314 A 
Second  Revised  Sheet  No.  314B 
Second  Revised  Sheet  No.  314C 
Third  Revised  Sheet  No.  315 
Fourth  Revised  Sheet  No.  316 
Sixth  Revised  Sheet  No,  317 
Fifth  Revised  Sheet  No.  318 
Fifth  Revised  Sheet  No.  319 
Second  Revised  Sheet  No.  321 
Second  Revised  Sheet  No.  323 
Third  Revised  Sheet  No.  324 
First  Revised  Sheet  No.  325 
First  Revised  Sheet  .No.  326 
Second  Revised  Sheet  No.  327 
Third  Revised  Sheet  No.  328 
First  Revised  Sheet  No.  329 
First  Revised  Sheet  No.  330 
First  Revised  Sheet  No.  331 
Second  Revised  Sheet  No.  332 
Second  Revised  Sheet  No.  333 
Second  Revised  Sheet  No.  334 
First  Revised  Sheet  No.  334A 
Second  Revised  Sheet  No.  335 
Second  Revised  Sheet  No,  336 
Fourth  Revised  Sheet  No,  337 
First  Revised  Sheet  No.  338 
First  Revised  Sheet  No.  340 
First  Revised  Sheet  No.  341 
Second  Revised  Sheet  No.  342 
First  Revised  Sheet  No.  342A 
First  Revised  Sheet  No.  343 
First  Revised  Sheet  No.  344 
Second  Revised  Sheet  No.  345 
Second  Revised  Sheet  No.  346 
First  Revised  Sheet  No.  346A 
Second  Revised  Sheet  No.  347 
Second  Revised  Sheet  No.  348 
First  Revised  Sheet  No.  349 
Third  Revised  Sheet  No.  350 
First  Revised  Sheet  No.  352 
Second  Revised  Sheet  No.  355 
First  Revised  Sheet  No.  356 
First  Revised  Sheet  No.  357 
First  Revised  Sheet  No.  358 
Second  Revised  Sheet  No.  363 
Third  Revised  Sheet  No.  364 
Second  Revised  Sheet  No.  399 
First  Revised  Sheet  No.  400 
Second  Revised  Sheet  No.  401 A 
Second  Revised  Sheet  No.  405 
Second  Revised  Sheet  No.  405A 
Second  Revised  Sheet  No.  4058 
Second  Revised  Sheet  No,  405C 
First  Revised  Sheet  No.  406A 
First  Revised  Sheet  No.  4068 
First  Revised  Sheet  No.  503 
First  Revised  Sheet  No.  504 
First  Revised  Sheet  No.  514 
First  Revised  Sheet  No.  515 
First  Revised  Sheet  No.  516 
First  Revised  Sheet  No.  517 
First  Revised  Sheet  No.  520 
First  Revised  Sheet  No.  524 


Third  Revised  Sheet  No.  529 

First  Revised  Sheet  No,  536 

First  Revised  Sheet  No.  544 

First  Revised  Sheet  No.  552 

First  Revised  Sheet  No.  559 

First  Revised  Sheet  No,  560F 

First  Revised  Sheet  No.  566 

First  Revised  Sheet  No,  574 

First  Revised  Sheet  No.  578 

First  Revised  Sheet  No.  583 

First  Revised  Sheet  No.  592 

First  Revised  Sheet  No  593C 

Second  Revised  Sheet  No  601 

First  Revised  Sheet  No.  602 

First  Revised  Sheet  No.  61 7D 

Second  Revised  Sheet  No.  654 

First  Revised  Sheet  No.  657 

First  Revised  Sheet  No.  659F 
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Trallblazer  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  6. 1996. 

Take  notice  that  on  November  1. 
1996,  Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  certain  pro  forma  tariff 
sheets  to  be  effective  May  1, 1997. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  reflect  changes  to 
conform  to  the  standards  adopted  by  the 
Gas  Industry  Standards  Board  and 
incorporated  into  the  Commission's 
Regulations  by  Order  No.  587,  issued 
July  17, 1996  in  Docket  No.  RM96-1- 
000. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  November  22,  1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  tor  public  inspection  in  the 
Public  Reference  Room 
Lois  D.  CasheU, 
Secretary- 
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Williams  Natural  Qas  Company;  Notice 
of  Proposed  Changes  in  FERC  Qas 
Tariff 

November  6.  1996. 

Talce  notice  that  on  November  1, 
1996,  Williams  Natural  Gas  Company 
(WNC)  tendered  for  Tiling  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  pro  forma  tariff 
sheets  listed  on  Appendix  A.  hereto,  to 
be  effective  May  1.  1997. 

WNC  states  that  this  filing  is  being 
made  to  comply  with  Commission 
issued  Order  No.  587,  issued  July  17. 
1996. 

WNC  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  November  22. 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  Rla  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refarence  Room. 
Lois  D.  CadMU. 
Secretary. 


Appandix  A— WilUam  Natural  Gaa 
Company 

Pro  Forma  Second  Revised  Volume  No.  I 
To  Be  BfflBCtive  May  1.  1997 

Fifth  Revised  Sheet  No.  1 

Sixth  Revised  Sheet  No.  2 

First  Revised  Sheet  Nos.  132  and  138 

Second  Revised  Sheet  No.  144 

First  Revised  Sheet  Nos.  145  and  146 

Original  Sheet  No.  147 

Fifth  Revised  Sheet  No.  200 

Second  Revised  Sheet  No.  201 

Third  Revised  Sheet  Nos.  202  and  203 

First  Revised  Sheet  No.  210 

Original  Sheet  No.  210A 

Second  Revised  Sheet  Nos.  212  and  213 

First  Revised  Sheet  No.  223 

Second  Revised  Sheet  No.  226A 

Fifth  Revised  Sheet  No.  227 

First  Revised  Sheet  Nos.  227A  and  227B 

Fifth  Revised  Sheet  No.  228 

Fourth  Revised  Sheet  No.  229 

Revised  Sheet  Nos.  229(:.  230.  and  231 

Third  Revised  Sheet  No.  233 

Second  Revised  Sheet  No.  234 

Third  Revised  Sheet  No.  236 


First  Revised  Sheet  No.  237A 
Third  Revised  Sheet  No.  240 
Second  Revised  Sheet  No.  241 
Original  Sheet  No.  241A 
Second  Revised  Sheet  No.  242 
Third  Revised  Sheet  No.  244 
First  Revised  Sheet  Nos.  245  and  246 
Second  Revised  Sheet  No.  261 
Original  Sheet  No.  261A 
Third  Revised  Sheet  No.  262 
Second  Revised  Sheet  No.  263 
Third  Revised  Sheet  No.  280 
Second  Revised  Sheet  No.  458 
Original  Sheet  Nos.  458A-458D 
Second  Revised  Sheet  No.  471 
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Wyoming  interstate  Company,  Ltd.; 
Notica  of  Propoaed  Changes  in  FERC 
Oaa  Tariff 

November  6, 1996. 

Take  notice  that  on  November  1, 
1996,  Wyoming  Interstate  Company 
LTD.  (WIC),  tendered  for  filing  to 
become  part  of  its  FERC  gas  Tariff^s.  First 
Revised  Volume  No.  1  and  Second 
Revised  Volume  No.  2,  the  pro  forma 
tariff  sheets  listed  in  the  attached 
Appendix  A  to  be  effective  May  1, 1997. 

WIC  states  that  the  purpose  of  this 
compliance  filing  is  to  conform  WIC's 
tariff  to  the  requirements  of  Order  No. 
587. 

WIC  hirther  states  that  copies  of  this 
filing  have  been  served  on  WIC's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  DC 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  November  22, 1996.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcMCome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  CaahoU. 
Secretory. 

Appendix  A — Wyoaung  Interstate  Gas 
Company,  Ud.  Pro  Forma  Fint  Reviaed 
Volume  No.  1  Filed  TarifT  Sliaets 

First  Revised  Sheet  No.  2 
Sixth  Revised  Sheet  No.  5 
Original  Sheet  No.  13A 


Original  Sheet  No.  13B 

Original  Sheet  No.  13C 

Original  Sheet  No.  13D 

Original  Sheet  No.  13E 

Original  Sheet  No.  13F 

Original  Sheet  No.  13G 

Fourth  Revised  Sheet  No.  14 

Original  Sheet  No.  14A 

Fourth  Revised  Sheet  No.  IS 

Second  Revised  Sheet  No.  ISA 

Fourth  Revised  Sheet  No.  16 

First  Revised  Sheet  No.  16A 

Original  Sheet  No.  16B 

Original  Sheet  No.  16C 

Fourth  Revised  Sheet  No.  17 

Fourth  Revised  Sheet  No.  18 
Second  Revised  Sheet  No.  24 
Third  Revised  Sheet  No.  25 
Sixth  Revised  Sheet  No.  26 
Fourth  Revised  Sheet  No.  27 
Third  Revised  Sheet  No.  28 
Original  Sheet  No.  28A 
Second  Revised  Sheet  No.  29 
Second  Revised  Sheet  No.  29A 
Third  Revised  Sheet  No.  29B 
First  Revised  Sheet  No.  29C 
First  Revised  Sheet  No.  29D 
Second  Revised  Sheet  No.  29B 
Fust  Revised  Sheet  Na  290 
Fint  Revised  Sheet  No.  29H 
Third  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  36 
First  Revised  Sheet  No.  37 
Second  Revised  Sheet  No.  38 
Third  Revised  Sheet  No.  42 
Original  Sheet  Na  42A 
Original  Sheet  No.  42B 
Original  Sheet  No.  42C 
Third  Revised  Sheet  Na  43 
Second  Revised  Sheet  No.  44 
Original  Sheet  No.  44A 
Third  Revised  Sheet  No.  45 
Original  Sheet  No.  4SA 
Original  Sheet  No.  45B 
Second  Reviaed  Sheet  No.  46 
Third  Revised  Sheet  No.  51 

Wyoming  Intentato  Gaa  Company,  Ltd.  Pro 
Fonna  Second  KM'tedVolume  No.  2  FUed 
Taitfr  Sheet 

First  Revised  Sheet  No.  2 
Sixth  Revised  Sheet  No.  4 
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Original  Sheet  Na  34A 
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Third  Revised  Sheet  No.  35 
Fourth  Revised  Sheet  No.  36 
Second  Revised  Sheet  No.  36A 
Original  Sheet  No.  36B 
Fourth  Revised  Sheet  No.  37 
Second  Revised  Sheet  No.  37A 
Original  Sheet  No.  37B 
Fourth  Revised  Sheet  No.  38 
Original  Sheet  No.  38A 
Original  Sheet  No.  38B 
Fourth  Revised  Sheet  No.  39 
Second  Revised  Sheet  No.  39A 
Second  Revised  Sheet  No.  45 
Third  Revised  Sheet  No.  47 
Second  Revised  Sheet  No.  49 
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Original  Sheet  No.  49A 

Second  Revised  Sheet  No.  50 

Second  Revised  Sheet  No.  51 

Second  Revised  Sheet  No.  52 

Original  Sheet  No.  S2A 

Original  Sheet  No.  528 

Second  Revised  Sheet  No.  53 

Third  Revised  Sheet  No.  54 

Sixth  Revised  Sheet  No.  55 

Fourth  Revised  Sheet  No.  56 

Original  Sheet  No.  56A 

Second  Revised  Sheet  No.  57 

Second  Revised  Sheet  No.  57A 

Second  Revised  Sheet  No.  57B 

Second  Revised  Sheet  No.  57C 

Third  Revised  Sheet  No.  57D 

First  Revised  Sheet  No.  57E 

First  Revised  Sheet  No.  57F 

Second  Revised  Sheet  No.  57G 

First  Revised  Sheet  No.  57H 

First  Revised  Sheet  No.  571 

First  Revised  Sheet  No.  57) 

Third  Revised  Sheet  No.  58 

Third  Revised  Sheet  No.  64 

Original  Sheet  No.  64A 

Original  Sheet  No.  64B 

Original  Sheet  No.  64C 

Second  Revised  Sheet  No.  65 

Second  Revised  Sheet  No.  66 

First  Revised  Sheet  No.  67 

First  Revised  Sheet  No.  68 

First  Revised  Sheet  No.  69 

Third  Revised  Sheet  No.  72 

First  Revised  Sheet  No.  73 

Second  Revised  Sheet  No.  81 

Third  Revised  Sheet  No.  82 

(FR  Doc.  96-28971  Filed  11-12-96;  8:45  am) 

anjjNG  cooE  srir-oi-M 


[Docket  No.  EQ97-10-000,  et  ai.] 

CMS  Morocco  Operating  Company 
SCA,  et  ai.;  Eiectric  Rate  and 
Corporate  Regulation  Filings 

November  5,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CMS  Morocco  Operating  Company 
SCA 

[Docket  No.  EG97-10-000J 

On  October  31,  1996,  CMS  Morocco 
Operating  Company  SCA  ("Applicant"), 
with  its  principal  office  at  c/o  CMS 
Generation  Co.,  Fairlane  Plaza  South. 
330  Town  Center  Drive,  Suite  1000. 
Dearborn.  Michigan  48126.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  states  that  it  is  a  company 
in  the  process  of  formation  under  the 
laws  of  Morocco,  and  will  operate  two 
existing  330  MW  coal-fired  units  and 
operate  two  additional  348  MW  units  to 
be  constructed.  Electric  energy 
produced  by  the  Facility  will  be  sold  at 
wholesale  to  the  state-owned  Office 
National  de  I'Electricite.  In  no  event 


will  any  electric  energy  be  sold  to 
consumers  in  the  United  States. 

Comment  date:  November  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Western  Systems  Power  Pool 

(Docket  No.  ER91-195-0261 

Take  notice  that  on  November  1 , 
1996,  the  Western  Systems  Power  Pool 
(WSPP)  filed  certain  information  to 
update  its  October  30, 1996,  quarterly 
filing.  This  data  is  required  by  Ordering 
Paragraph  (D)  of  the  Commission's  June 
27,  1991  order  (55  FERC  1  61.495)  and 
Ordering  Paragraph  (C)  of  the 
Commission's  June  1.  1992  Order  on 
Rehearing  Denying  Request  Not  To 
Submit  Information,  and  Granting  In 
Part  and  Denying  In  Part  Privileged 
Treatment.  Pursuant  to  18  CFR 
§  385.211.  WSPP  has  requested 
Privileged  Treatment  for  some  of  the 
information  filed  consistent  with  the 
June  1, 1992  order.  Copies  of  WSPP's 
informational  filing  are  on  file  with  the 
Commission,  and  the  non-privileged 
portions  are  available  for  public 
inspection. 

3.  Cook  Inlet  Enei^  Supply  Limited 
Partnership 

(Docket  No.  ER96-1 4 10-001] 

Take  notice  that  on  October  30, 1996. 
Cook  Inlet  Energy  Supply  Limited 
Partnership  (Cook)  tendered  for  filing 
supplements  to  its  October  1, 1996, 
Notification  of  Change  in  Status.  In 
addition,  Cook  tendered  for 
supplements  to  its  May  16. 1996, 
request  for  Approval  of  Rate  Schedule, 
Clarification  of  Jurisdiction  and  Petition 
for  Waivers  and  Blanket  approvals. 

Comment  date:  November  19. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Power  and  Light  Company, 
Public  Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 
and  West  Texas  Utilities  Company 

(Docket  No.  ER96-2342-0011 

Take  notice  that  on  October  18. 1996 
and  October  21, 1996,  Central  Power 
and  Light  Company,  Public  Service 
Company  of  Oklahoma,  Southwestern 
Electric  Company  and  West  Texas 
Utilities  Company  amended  their 
compliance  filing  made  on  September  3, 
J996  in  this  proceeding. 

Comment  date:  November  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Louisville  Gas  and  Electric  QxiqMny 

(Docket  Nos.  ER96-2520-000.  ER96-2S28- 
000,  ER96-2 54 5-000,  ER96-2S48-000. 
ER96-2589-000.  ER9&-262O-000.  ER96- 
2621-000.  ER96-2622-000.  ER96-2623-000, 
ER96-2745-000,  ER96-2746-000,  ER9fr- 
2747-000.  ER96-2793-O00,  ER96-2794-000, 
ER96-2800-000,  ER96-2802-000.  ER96- 
2822-000.  ER9&-2825-000.  ER9fr-2845-000. 
ER96-2904-000,  ER96-293 1-000,  ER96- 
2932-000,  ER96-2933-000,  ER96-304 1-000. 
ER96-3042-000,  ER96-3053-000,  ER96- 
3071-000. and  ER96-3072-0001 

Take  notice  that  on  October  21. 1996. 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  amendments  in  the 
above-referenced  dockets. 

Comment  date:  November  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louisville  Gas  and  Electric  Company 

(Docket  Nos.  ER9&-2559-000.  ER96-2668- 
000.  ER96-2752-000,  ER96-2799-000. 
ER96-2877-000.  ER96-2893-000,  ER96- 
3008-000.  ER96-3009-000.  and  ER96-3010- 
000) 

Take  notice  that  on  October  21. 1996. 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  amendments  in  the 
above-referenced  dockets. 

Comment  date:  November  19.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Delmarva  Power  &  Light  Qmpany 

(Docket  No.  ER97-236-O001 

Take  notice  that  on  October  28. 1996. 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  executed 
umbrella  service  agreements  with 
DuPont  Power  Marketing  Inc.  and  with 
Western  Power  Services,  Inc.  under 
Delmarva's  market  rate  sales  tarifl^,  FERC 
Electric  Tariff,  Original  Volume  No.  14. 
filed  by  Delmarva  in  Docket  No.  ER96- 
2571-000. 

Comment  date:  November  19.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kentucky  Utilities  Company 

[Docket  No.  ER97-237-0001 

Take  notice  that  on  October  29, 1996, 
Kentucky  Utilities  Company  (KU). 
tendered  for  filing  information  on 
transactions  that  occurred  during  July  1, 
1996  through  September  30,  1996, 
pursuant  to  the  Power  Services  Tariff 
accepted  by  the  Commission  in  Docket 
No.  ER95-854-000. 

Comment  date:  November  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Portland  General  Electric  Company 

(Docket  No.  ER97-238-000i 

Take  notice  that  on  October  29. 1996, 
Portland  General  Electric  Company 
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(PCE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff.  (Docket  Na 
OA96-137-000)  an  executed  Service 
Agreement  for  Non-firm  Foint-to-Point 
Transmission  Service  to  PAOFICORP. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30.  1993 
(Docket  No.  PL93-2-002).  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
become  effeciive  October  15,  1996. 

Copies  of  this  filing  were  caused  to  be 
served  upon  the  entities  listed  in  the 
body  of  the  filing  letter. 

Comment  date:  November  19.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Montaup  Electric  Com|Mny 

(Docket  No.  ERg7~240-000| 

Take  notice  that  on  October  29.  1996. 
Montaup  Electric  Company  (Montaup), 
nied  rate  schedule  revisions 
incorporating  the  1997  forecast  billing 
rate  for  its  Purchased  Capacity 
Adjustment  Clause  (PCAC)  for  all- 
requirements  service  to  Montaup's 
affiliates  Eastern  Euiison  Company  in 
Massachusetts  and  Blackstone  Valley 
Electric  Company  and  Newport  Electric 
Corporation  in  Rhode  Island,  and 
contract  demand  service  to  two  non- 
affiliated customers:  the  Town  of 
Middleborough  in  Massachusetts  and 
the  Pascoag  Fire  District  in  Rhode 
Island.  The  new  forecast  billing  rate  is 
$15.49516/Kw-mo.  Montaup  requests 
that  the  new  rate  become  effective 
January  1.  1997  in  accordance  with  the 
PCAC. 

Montaup's  filing  was  served  on  the 
affected  customers,  the  Attorneys 
General  of  Massachusetts  and  Rhode 
Island,  the  Rhode  Island  Public  Utilities 
Commission  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  November  19,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-241-OO0I 

Take  notice  that  on  October  29.  1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Kot:h  Power 
Services  under  Riate  GSS. 

Comment  date:  November  19.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Great  Bay  Power  Coqioration 

(Docket  No.  EK97-242-OOOI 

Take  notice  that  on  Ot;tober  29.  1996. 
Great  Bay  Power  Corporation  (Great 


Bay),  tendered  for  filing  a  service 
agreement  between  the  New  York  Poww^ 
Authority  and  Great  Bay  for  service 
under  Great  Bay's  revised  Tariff  for 
Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  May  17,  1996,  in  Docket  No.  ER96- 
726-000.  The  service  agreement  is 
proposed  to  be  effective  October  28, 
1996. 

Comment  date:  November  19.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Great  Bay  Power  Corporation 

(Docket  No.  ER97-244-0OOI 

Take  notice  that  on  October  28, 1996. 
Great  Bay  Power  Corporation,  tendered 
for  filing  a  summary  of  activity  for  the 
quarter  ending  September  30, 1996. 

Comment  date:  November  19.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-247-000| 

Take  notice  that  on  October  28, 1996, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  to  provide  Short-Term  Firm 
Point-to-Point  Transmission  Service  to 
the  Unitil  Power  Corp.  under  the  NU 
System  Companies'  Open  Access 
Transmission  Service  Tariff  No.  8. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Unitil  Power 
Corp. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  July  9. 
1996. 

Comment  date:  November  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Houston  Lighting  k  Power  Company 

(Docket  No.  ER97-24S-OOOI 

Take  notice  that  on  October  25,  1996, 
Houston  Lighting  &  Power  Company 
(HLAP),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Questar  Energy  Trading  Company 
for  Economy  Energy  Transmission 
Service  under  HL&P's  FERC  Electric 
Tariff,  Original  Volume  No.  1,  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 
HLAP  has  requested  an  effective  data  of 
October  25,  1996. 

Copies  of  the  Hling  were  served  on 
Questar  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  November  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


IS.  Central  Illinois  PidiUc  Service 
Conpany 

(Docket  No.  BR97-249-0001 

Take  notice  that  on  October  28, 1996, 
Central  Illinois  Public  Service  Company 
(QPS),  submitted  a  service  agreement, 
dated  October  21,  1996,  establishing 
Delhi  Energy  Services,  Inc.  (Delhi)  as  a 
customer  under  the  terms  of  CIPS'  Open 
Access  Transmission  Tariff. 

QPS  requests  an  effective  date  of 
October  21,  1996  for  the  service 
agreement.  Accordingly,  OPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Delhi  and  the  Illinois 
Commerce  Commission. 

Comment  date:  November  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-250-O00I 

Take  notice  that  on  October  28, 1996, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  Hiing  a  Purchase 
and  Sales  Agreement  between  Louisville 
Gas  and  Electric  Company  (LG&E)  and 
Aquila  Power  Corporation,  pursuant  to 
LG&E's  Rate  Schedule  GSS. 

Comment  date:  November  19,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Niagara  Nfohawk  Power 
Corporation 

(Docket  No.  BR97-251-OOOI 

Take  notice  that  on  October  28, 1996. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Citizens 
Lehman  Power  Sales.  This  Transmission 
Service  Agreement  specifies  that 
Citizens  Lehman  Power  Sales  has  signed 
on  to  and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9,  1996,  will  allow 
NMPC  and  Citizens  Lehman  Power 
Sales  to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for 
Citizens  Lehman  Power  Sales  as  the 
parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
October  3, 1996.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Citizens  Lehman 
Power  Sales. 
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Comment  date:  November  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Duquesne  Light  Company 

(Docket  No.  ER97-252-0001 

Take  notice  that  on  October  25, 1996, 
Ehiquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  October  1, 
1996  with  PacifiCorp  Power  Marketing, 
Inc.  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  PacifiCorp  Power 
Marketing,  Inc.  as  a  customer  under  the 
Tariff.  DLC  requests  an  effective  date  of 
October  1, 1996  for  the  Service 
Agreement. 

Comment  date:  November  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  England  Power  Company 

(Docket  No.  ER97-253-0001 

Take  notice  that  on  October  28, 1996, 
New  England  Power  Company, 
submitted  for  filing  a  corrective 
amendment  to  its  open  access 
transmission  tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  9. 

Comment  date:  November  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER97-254-O00J 

Take  notice  that  on  October  29, 1996, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
agreements  to  provide  non-firm 
transmission  service  to  Sonat  Power 
Marketing  L.P.,  and  AIG  Trading 
Corporation,  pursuant  to  PSE&G's  Open 
Access  Transmission  Tariff  presently  on 
file  with  the  Commission  in  Docket  No. 
OA96-80-000. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreements  can  be  made  effective  as  of 
October  29, 1996. 

Comment  date:  November  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Kansas  City  Power  &  Light 
Company 

(Docket  No.  ER97-255-OOOJ 

Take  notice  that  on  October  29, 1996, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  October  8, 1996, 
between  KCPL  and  Western  Resources. 
KCPL  proposes  an  effective  date  of 
October  8, 1996,  and  requests  waiver  of 
the  Commission's  notice  requirement. 
This  Agreement  provides  for  the  rates 
and  charges  for  Non-Firm  Transmission 
Service  between  KCPL  and  Western 
Resources. 


In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-000. 

Comment  date:  November  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Tampa  Electric  Company 

(Docket  No.  ER97-256-000J 

Take  notice  that  on  October  29, 1996, 
Tampa  Electric  Company  (Tampa 
ElecUic),  tendered  for  filing  an 
amendment  to  its  partial  requirements 
service  agreement  with  the  Qty  of  St. 
Cloud,  Florida  (St.  Qoud).  The 
amendment  revises  Exhibit  A  to  the 
service  agreement  to  reflect  a  change  in 
the  delivery  points  thereunder. 

Tampa  Electric  proposes  an  effective 
date  of  November  1, 1996,  for  the 
amendment  to  the  service  agreement, 
and  therefore  requests  waiver  of  the 
Commission's  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  St.  Cloud  and  the  Florida  Public 
Service  Commission. 

Comment  date:  November  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  vrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  96-29011  Filed  11-12-96;  8:45  amj 
BILUNO  CODE  STir-OI-P 


pocket  Na  ER96-271 5-001 ,  et  at.) 

UGl  Power  Supply,  Inc.,  etai;  Electric 
Rate  and  Corporate  Regulation  Filings 

November  6, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  UGI  Power  Supply,  Inc. 

(Docket  No.  ER96-271S-O011 

Take  notice  that  on  October  24, 1996, 
UGI  Power  Supply,  Inc.  tendered  for 
filing  its  compliance  filing,  pursuant  to 
the  Commission's  October  11, 1996, 
Order  Conditionally  Accepting  for 
Filing  reposed  Market  Based  Rates,  77 
FERC  161,021. 

Comment  date:  November  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Citizens  Power  &  Light  Corp.,  DC  Tie, 
Inc.,  Heartland  Enei;gy  Services,  Inc., 
Electric  Clearinghouse,  Inc.,  Valero 
Power  Services  Company,  Calpine 
Po%irer  Services  Company,  CNG  Power 
Services  Corporation,  and  National 
Power  Exchange 

[Docket  Nos.  ER89-401-029.  ER91-435-020, 
ER94-106-010,  ER94-968-015,  ER94-1394- 
009,  ER94-1 545-008,  ER94-1 554-010, 
ER94-1593-008  (not  consolidated]) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  31, 1996,  Qtizens  Power 
&  Light  Corporation  filed  certain 
information  as  required  by  the 
Commission's  August  8,  1989,  order  in 
Docket  No.  ER89-401-000. 

On  October  31, 1996,  DC  Tie,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  July  11, 1991,  order  in 
Docket  No.  ER91-435-000. 

On  October  31, 1996,  Heartland 
Energy  Services,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  August  9, 1994,  order  in 
Docket  No.  ER94-1 08-000. 

On  October  31, 1996,  Electric 
Clearinghouse,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  April  7, 1994,  order  in 
Docket  No.  ER94-968-000. 

On  October  31, 1996,  Valero  Power 
Services  Company,  filed  certain 
information  as  required  by  the 
Commission's  August  24, 1994,  order  in 
Docket  No.  ER94-1 394-000. 

Chi  October  31, 1996,  Calpine  Power 
Services  Company,  filed  certain 
information  as  required  by  the 
Commission's  March  9, 1995,  order  in 
Docket  No.  ER94-1545-000. 

On  October  31, 1996,  CNG  Power 
Services  Corporation,  filed  certain 
information  as  required  by  the 
Commission's  October  25, 1994.  order 
in  Docket  No.  ER94-1554-000. 

On  November  1, 1996,  National  Power 
Exchange,  filed  certain  information  as 
required  by  the  Commission's  October 
7. 1994,  order  in  Docket  No.  ER94- 
1593-000. 
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3.  Qiiaigo  EMmtgy  Exchange  of  Chicago, 
IbCm  CRSS  Pdwo-  Markoting,  Inc.,  EDC 
Power  Markating,  Inc.,  Delhi  Energy 
Senricee.  Inc.,  Proier  Power  Marketing, 
Inc.,  DnPont  Power  Marlating,  Inc., 
and  Global  Petroleum  Corp. 

(Docket  Nos.  ER9O-22S-026.  BR94-142-011, 
ER94- 1538-008.  ER95-94&-006.  ER95- 
1433-004.  BR9S-1441-006.  ER96-3S9-003 
(not  consolidated)! 

Take  notice  that  the  following 
infoimational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  23. 1996.  Chicago  Energy 
Exchange  of  Chicago,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  19,  1990,  order  in 
Doclcet  No.  ER90-22S-(KK). 

On  October  29. 1996,  CRSS  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
December  30.  1993.  order  in  Docket  Na 
ER94-J42-000. 

On  October  29,  1996,  EDC  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  14. 1994,  order  in  Docket  No. 
ER94-1538-000. 

On  October  17.  1996,  Delhi  Energy 
Services.  Inc.  filed  certain  information 
as  required  by  the  Commission's  June  1. 
1995.  order  in  Docket  No.  ER95-940- 
000. 

On  October  29.  1996,  Proier  Power 
Marketing.  Inc.  Hied  certain  information 
as  required  by  the  Commission's 
October  16,  1995,  order  in  Docket  No. 
ER95-1433-000. 

On  October  10,  1996,  DuPont  Power 
Marketing  Inc.  Hied  certain  information 
as  required  by  the  Commission's  August 
30.  1995,  order  in  Docket  No.  ER95- 
1441-000. 

On  October  7,  1996.  Global  Petroleum 
Corp.  filed  certain  informatidn  as 
required  by  the  Commission's  December 
20,  1995,  order  in  Docket  No.  ER96- 
359-000. 

4.  Aquila  Power  Corporation,  Western 
Power  Services,  Inc.,  CL  Power  Sales 
One,  L.L.C,  Energy  Services,  Inc., 
USGen  Power  Services,  L.P.,  and 
Federal  Energy  Sales.  Inc. 

(Docket  Nos.  ER95-216-012.  ER95-748-006, 
ER9.S-892-0O7.  ER95-1 02 1-005.  ER95- 
1625-007,  ER9H-918-003  (not  consolidated) 

Take  notice  that  on  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  (Commission's  Public 
Reference  Room: 

On  October  31.  1996,  Aquila  Power 
Corporation  filed  certain  information  as 


required  by  the  Cominission's  January 
13. 1995,  order  in  Docket  No.  ER95- 
216-000. 

On  October  31. 1996,  Western  Power 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's  May 
16, 1995,  order  in  Docket  No.  ER95- 
748-000. 

On  October  31,  1996,  CL  Power  Sales 
One,  L.L.C.  filed  certain  information  as 
required  by  the  Commission's  June  8, 

1995.  order  in  Docket  No.  ER95-892- 
000. 

On  October  31.  1996.  Energy  Services 
Inc.  filed  certain  information  as  required 
by  the  Commission's  June  13. 1995, 
order  in  Docket  No.  ER95-1021-000. 

On  October  31, 1996,  USGen  Power 
Services,  LP.  filed  certain  information 
as  required  by  the  Commission's 
December  13, 1995,  order  in  Docket  No. 
ER95-1625-000. 

On  November  1. 1996,  Federal  Energy 
Sales,  Inc.  filed  certain  information  as 
required  by  the  Commission's  March  1, 

1996,  order  in  Docket  No.  ER9&-918- 
000. 


Agreements  provide  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  11. 

Oimment  date:  November  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  Stales  Power  Company 
(Minnesota  Company) 

IDocket  No.  Ql97-258-000| 

Take  notice  that  on  October  29, 1996, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendenad  for  filing 
the  Transmission  Service  Agreement 
between  NSP  and  NorAm  Energy 
Services,  Inc. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective 
September  29, 1996.  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  for  the  agreement 
to  be  accepted  for  filing  on  the  date 
reouested. 

Comment  date:  November  20.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Ocean  State  Power  and  Ocean  Stale       9.  Louisville  Gas  and  Electric  Company 
Power  n 


(Docket  Nos.  ER96-1 211-001  and  ER9&- 
1212-001] 

Take  notice  that  on  October  18, 1996, 
Ocean  Slate  Power  and  Ocean  State 
Power  II  tendered  for  filing  its 
compliance  filing  in  t^e  alhtove- 
referenced  dockets  pursuant  to  the 
Commission's  Letter  order  issued 
September  16, 1996. 

Comment  date:  November  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  DPL  Eneigy,  Inc.  and  Dajrton  Power 
k  Light  Company 

(Docket  Nos.  BR96- 2601 -001  and  ER9&- 
2602-001 1 

Take  notice  that  on  October  15, 1996, 
DPL  Energy.  Inc.  and  Dayton  Power  & 
Light  Company  tendered  for  filing 
amendments  in  response  to  the 
Commission's  Order  issued  September 
30,  1996  in  the  above-referenced 
dockets. 

Comment  date:  November  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service  Corp. 

|Drx;ket  Nos.  ER97-78-000.  ER97-89-000. 
and  ER97-9O-0O0I 

Take  notice  that  on  October  28,  1996. 
Wis<:onsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  separate 
executed  Transmission  Service 
Agreements  between  WPSC  and 
Wisconsin  Power  &  Light  Company. 
Western  Power  Services,  Inc.  and 
National  Gas  &  Electric  L.P.  The 


IDocket  No.  ER97-2S9-000I 

Take  notice  that  on  October  29. 1996, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  information  on 
transactions  that  occurred  during  July  1, 
1996  through  September  30.  1996, 
pursuant  to  the  Generation  Sales  Service 
Tariff  accepted  by  the  Commission  in 
Docket  No.  ER92-533-000. 

Comment  date:  November  20. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Dvke  Power  Company 

(Docket  No.  ER97-260-000| 

Take  notice  that  on  October  29, 1996. 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Transmission  Service 
Agreement  between  Duke,  on  its  own 
behalf  and  acting  as  agent  for  its  wholly- 
owned  subsidiary,  Nantahala  Power  and 
Light  Company,  and  El  Paso  Energy 
Marketing  Company  (El  Paso).  Duke 
states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
Duke  will  provide  Aquila  non-firm 
point-to-point  transmission  service 
under  Duke's  Pro  Forma  Open  Access 
Transmission  Tariff.  Duke  requests  that 
the  Agreement  be  made  effective  as  of 
September  29,  1996. 

Comment  date:  November  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-261-000I 

Take  notice  that  on  October  30,  1996, 
Southwestern  Public  Service  Company 
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(Southwestern),  submitted  amendments 
to  agreements  with  New  Corp 
Resources,  Inc.  (New  Corp)  and  Cap 
Rock  Electric  Cooperative,  Inc.  (Cap 
Rock).  The  amendments  relate  to  facility 
financing  agreements  between 
Southwestern,  New  Corp,  and  Cap  Rock. 
Comment  date:  November  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Unocal  Corporation 

(Docket  No.  ER97-262-0001 

Take  notice  that  on  October  30, 1996, 
Unocal  Corporation,  tendered  for  filing, 
pursuant  to  Rule  205  and  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205  and  385.207, 
and  Section  35.12  of  the  Commission's 
Regulations  under  the  Federal  Power 
Act,  18  CFR  35.12,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission,  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1,  to  be  effective  on 
the  earlier  of  60  days  after  the  date  of 
its  filing,  or  the  date  the  Commission 
issues  an  order  accepting  the  rate 
schedule. 

Unocal  Corporation  intends  to  engage 
in  electric  power  and  energy 
transactions  as  a  marketer  and  broker.  In 
Unocal  Corporation's  marketing 
transactions,  Unocal  Corporation 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  Unocal 
Corporation  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  Unocal  Corporation  does  not 
currently  have  nor  contemplate 
acquiring  title  to  any  electric  power 
transmission  facilities  or  any  electricity 
service  area  franchises. 

Comment  date:  November  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PECO  Energy  Company 

(Docket  No.  ER97-263-000J 

Take  notice  that  on  October  30. 1996, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  October  25, 
1996  with  Northeast  Utilities  Service 
Company  (NUSCO)  under  PECO's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
4  (Tariff).  The  Service  Agreement  adds 
NUSCO  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
October  25, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NUSCO  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  PECO  Energy  Company 

IDocket  No.  ER97-26S-O00] 

Take  notice  that  on  October  30. 1996. 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  October  22, 
1996  with  Illinois  Power  Company 
(ILLINOIS)  under  PECO's  FERC  Electric 
"Tariff,  First  Revised  Volume  No.  4 
(Tariff).  The  Service  Agreement  adds 
ILLINOIS  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
October  22, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  ILLINOIS  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Maine  Public  Service  Company 

(Docket  No.  ER97-266-000I 

Take  notice  that  on  October  30,  1996, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  The  Power  Company  of 
America. 

Comment  date:  November  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Maine  Public  Service  Company 

IDocket  No.  ER97-267-0001 

Take  notice  that  on  October  30. 1996, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  VTEC  Eneigy,  Inc. 

Comment  date:  November  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Maine  Public  Service  Company 

IDocket  No.  ER97-268-000I 

Take  notice  that  on  October  30, 1996, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  CPS  Utilities. 

Comment  date:  November  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  Company  Services,  Inc. 

(Docket  No.  ER97-269-O00I 

Take  notice  that  on  October  30, 1996, 
Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  "Southern 
Companies")  filed  five  (5)  service 
agreements  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff,  Original  Volume 
No.  4)  with  the  following  entities:  (i) 


Minnesota  Power  and  Light  Company; 
(ii)  KN  Maiiceting.  Inc.;  (iii)  Phibro  Inc.; 
(iv)  Questar  Energy  Trading  Company; 
and  (v)  CPS  Utilities.  SCSI  states  that 
the  service  agreement  will  enable 
Southern  Companies  to  engage  in  short- 
term  market-based  rate  transactions 
with  this  entity. 

Comment  date:  November  20, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER97-270-0001 

Take  notice  that  on  October  30,  1996. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  5  to  add  CPS  utilities. 
Electric  Clearinghouse,  Inc.,  and 
SCANA  Energy  Marketing,  Inc.  to  the 
Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-1 8-000.  The 
proposed  effective  date  under  the 
Service  Agreements  is  October  29, 1996. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  November  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-271-000| 

Take  notice  that  on  October  30. 1996, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Wisconsin  Power  & 
Light  Company.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 
WPSC  also  filed  a  refund  compliance 
report. 

Comment  date:  November  20,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Indiana  Michigan  PoMrer  Company 

IDocket  No.  ER97-272-000) 

Take  notice  that  on  October  30, 1996. 
Indiana  Michigan  Power  Company 
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(I&M).  tendered  for  filing  with  the 
Commission  Facility  Request  No.  9  to 
the  existing  Agreement,  dated  December 
11.  1989  (1989  Agreement),  between 
I&M  and  Wabash  Valley  Power 
Association.  Inc.  (WVPA).  Facility 
Request  No.  9  was  negotiated  in 
response  to  WVPA's  request  that  I&M 
provide  new  facilities  at  two  existing  69 
Kv  tap  stations  to  be  owned  by  WVPA 
and  operated  by  I&M  known  as  Fruit 
Belt  Electric  Cooperative-Daily  and 
Jones  Tap  Stations.  The  Commission  has 
previously  designated  the  1989 
Agreement  as  I&M's  Rate  Stiiedule 
FERC  No.  81. 

As  requested  by,  and  for  the  sole 
beneBt  of  WVPA,  lAM  proposes  an 
effective  date  of  December  31.  1996.  for 
Facility  Request  No.  9.  A  copy  of  this 
filing  was  served  upon  WVPA.  the 
Indiana  Utility  Regulatory  Commission, 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  November  20.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  IntenUle  Power  Company 

(Docket  No.  ER97-273-OOOI 

Take  notice  that  on  October  30, 1996. 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  revised 
Transmission  Interconnection  and 
Operating  Agreement  between  IPW  and 
the  City  of  Luveme.  IPW  also  requested 
withdrawal  of  the  notice  of  cancellation 
in  Docket  No.  ER96-1 242-000  and 
deferral  of  action  in  Docket  No.  ER96- 
2989-000. 

Comment  date:  November  20.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Illinois  Light  Company 

(Docket  No.  ER97-2  75-0001 

Take  notice  that  on  October  30.  1996. 
Central  Illinois  Light  Company  (CILCO). 
300  Liberty  Street,  Peoria.  Illinois 
61202,  tendered  for  Tiling  with  the 
Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  service  agreements  for  one 
new  customer. 

CILCO  requested  an  effective  date  of 
October  1.  1996. 

Copies  of  the  filing  were  served  on  all 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  November  20,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Pacific  Gas  and  Electric  Company 

(Docket  No  ER97-276-OOOi 

Take  notice  that  on  October  30.  1996. 
Pacific  Gas  and  Elec:tric  Company 
(PGAE).  tendered  for  filing  the  first 


Service  Agreement  under  its  Open 
Access  Transmission  Tariff. 

PG&E  proposes  that  this  Service 
Agreement,  as  may  be  subfect  to  refund 
or  otherwise,  become  effective  on 
October  1.  1996.  PG&E  is  requesting  any 
necessary  waivers. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  Minnesota  Methane. 
LLC. 

Comment  date:  November  20.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PECO  Ener:Ky  Company 

(Docket  No.  ERg7-277-000) 

Take  notice  that  on  October  30.  1996. 
PECO  Energy  Company  (PECO),  filed  a 
summai7  of  transactions  made  during 
the  third  quarter  of  calendar  year  1996 
under  PECO's  market  based  rate  tariff 
for  power  service  accepted  by  the 
Commission  in  Docket  No.  ER96-640- 
000. 

Comment  date:  November  20.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
l.ois  D.  CaaheU, 
Secretary. 

(FR  Dot.  96-29009  Filed  11-12-96;  8:45  am) 
WLUNa  cooc  artr-ei-r 


[Protect  Nol  1988-007  Caitfomia] 

Pacific  Qas  &  Etoctric  Co.;  ftotic*  of 
Availabiltty  of  Environmantal 
AssassfiMfit 

November  6.  1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 


Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
Haas-Kings  River  Hydroelectric  Project, 
located  on  the  North  Fork  iGngs  River 
near  the  towns  of  Centerville,  Fresno 
and  Sanger,  in  Fresno  County, 
California  and  has  prepared  a  final 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  existing 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
environmental  protection  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street.  NE.,  Washington.  DC 
20426. 

Lois  D.  CaaheU, 
Secretary. 
(FR  Doc.  96-28964  Filed  11-12-96;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FfU.-6860-q 

National  Adviaory  Council  for 
EnvfronnMntal  Policy  and  Technology 
Ralnvantlon  Critarta  Commtttae;  Public 


aqbicy:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  public  meeting. 

summary:  Under  the  Federal  Advisory 
Committee  Act,  PL  92463,  EPA  gives 
notice  of  a  two-day  meeting  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
(NACEPT)  Reinvention  Criteria 
Committee  (RCC).  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues.  The 
RCC  has  been  asked  to  identify  criteria 
the  Agency  can  use  to  measure  the 
progress  and  success  of  specific 
reinvention  projects  and  its  overall 
reinvention  efforts;  and  to  identify 
criteria  to  promote  opportunities  for 
self-certification,  similar  to  the  concept 
used  for  pesticide  registration.  This 
meeting  is  being  held  to  provide  the 
EPA  with  perspectives  from 
representatives  of  state  and  local 
government,  academia,  industry,  and 
NGOs. 

DATES:  The  two-day  public  meeting  will 
be  held  on  Wednesday,  December  11, 
1996  from  8:30am  to  5:00pm  and  on 
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Thuisday,  December  12, 1996  from 
8:30am  to  3K)0pm. 

AOORE88CS:  Tbe  meeting  Mrill  be  held  at 
the  Dupont  Plaza  Hotel,  1500  New 
Hampshire  Avenue,  N.W.,  Washington, 
DC  20036. 

Materials  or  written  comments,  may 
be  transmitted  to  the  Committee  through 
Gwendolyn  Whitt,  Designated  Federal 
Official,  NACEPT/RCC.  U.S.  EPA,  Office 
of  Cooperative  Environmental 
Management  (1601-F),  401  M  Street. 
S.W.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  Whitt,  E)e8ignated  Federal 
Official  for  the  Reinvention  Criteria 
Committee  at  202-260-9484. 

Dated:  No\-emlMr  4, 1996. 
Gwendolyn  CL.  Whitt. 
Designated  Federal  Official. 
(FR  Doc.  96-29027  Filed  11-12-96;  8:45  am] 
HUJNQ  COM  Ma»-ao-M 


[FRL-6630-3] 

Preparing  No-Migration  Petitions  for 
Municipal  Solid  Waste  DIaposal 
Fadlitlaa— Draft  Quidanca  Document 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  a  draft  guidance 
document  for  comment.  The  draft 
guidance  afiiacts  EPA  regulations  (40 
CFR  Part  258)  for  mimidpal  solid  waste 
landfills  (MSWLFs)  that  allow 
groimdwater  monitoring  requirements 
to  be  suspended  if  there  is  no  potential 
for  migration  of  hazardous  constituents 
frtim  the  imit  to  the  uppermost  aquifer 
during  the  active  life  and  post-clos\ire 
care  period.  The  requirements  may  be 
suspended  by  the  Director  of  an 
Approved  State/Tribe. 

This  manual  is  intended  to  help  the 
owners  and  operators  of  small  MSWLFs 
(20  tons  per  day)  to  develop  and  submit 
no-migration  petitions  (NMP)  to  State 
permit  authorities.  A  NMP  can  be  a  cost 
effective  way  for  owners  and  operators 
of  MSWLFs  in  specific  climatic  and 
hydrogeologic  conditions  to  comply 
with  the  Groimdwater  Monitoring 
provisions  of  EPA's  rules.  NMPs  result 
in  the  same  environmental  protection  at 
less  cost. 

The  primary  audience  for  the  draft 
guidance  manual  is  owners  and 
operators  of  small  MSWLFs,  however, 
the  general  approach  could  be  used  by 
an  o%vner/operator  of  any  size  MSWLF. 

The  Agency  was  directed  by  the  Land 
Disposal  Program  Flexibility  Act 
(LDPFA)  to  issue  a  guidance  document 
to  facilitate  the  use  of  NMPs  by  small 
MSWLFs. 


DATES:  Comments  will  be  accepted  until 
February  11. 1997. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-96-NMP-FFFFF  to:  RCRA  Docket 
Information  Center.  Office  of  Solid 
Waste  (5305G).  U.S.  Environmental 
Protection  Agency  Headqxiarters  (EPA, 
HQ),  401  M  Street,  SW.,  Washington, 
DC  20480.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington.  VA. 
address  listed  below.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  throu^  the 
Internet  to:  rcra- 

docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-96- 
NMP-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 
Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  imder 
separate  cover  to:  RCRA  CBI  Document 
Ck)ntrol  Officer.  Office  of  Solid  Waste 
(5305W),  U.S.  EPA.  401  M  Street.  SW., 
Washington,  DC  20460.  Public 
comments  and  supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  I,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  RIC  is  open  firam  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
(703)  603-4230.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  For 
information  on  accessing  paper  and/or 
electronic  copies  of  the  document,  see 
the  "Supplementary  Information" 
section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  information  on  specific  aspects  of 
the  report,  contact  Allen  J.  Geswein, 
Office  of  Solid  Waste  [5306W],  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 
[(703)  308-7261], 
(geswein.allen0epamail.epa.gov] . 
SUPPIEMENTARY  INFORMATION:  A  paper 
copy  of  "Preparing  No-Migration 
Petitions  for  Municipal  Solid  Waste 
Disposal  Facilities — ^Draft  Guidance 
Document",  is  free  and  may  be  obtained 
by  calling  the  RCRA  Hotline  at  (800) 
424-9346  or  TDD  (800)  553-7672 


(hearing  impaired).  The  document 
number  is  EPA53(Ml-96-020.  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-«810  or  TDD  (703)  412-3323. 
The  Draft  Guidance  Document  is  also 
available  in  electronic  format  on  the 
Internet  Follow  these  instructions  to 
access  the  report  WWW:  http:// 
www.epa.gov/epaoswerGopher 
gopher.epa.gov  Dial-up:  919  558-0335 

If  you  are  using  the  gopher  or  dixect 
dialup  method,  once  you  are  connected 
to  the  EPA  Public  Access  Server,  look 
for  this  report  in  the  directory  EPA 
Offices  and  Regions/Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER)/Office  of  SoUd  Waste  (RCRA)/ 
[consult  with  Communication  Strategist 
for  precise  subject  heading]. 

FTP:  ftp.epa/gov 

Login:  anonymous 

Password:  your  Internet  address 

Files  are  located  in  /pub/gopher/ 
OSWRCRA. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document.  EPA 
responses  to  comments,  whether  the 
comments  are  written  or  electronic,  will 
be  in  a  notice  in  the  Federal  Register  or 
in  a  response  to  comments  document 
placed  in  the  official  record.  EPA  will 
not  inunediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 
Midiael  Shapiro.  Director, 
Office  of  Solid  Waste. 

(FR  Doc.  96-29025  Filed  11-12-96:  8:45  am] 
MLLMQCOOC  WW  M  P 


[OPP-18102S;  FRL-6571-0] 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  three  States  listed  below. 
Foiu"  crisis  exemptions  were  initiated  by 
various  States,  lliese  exemptions, 
issued  during  the  months  of  May,  Jime, 
and  August  1996,  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
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protect  the  environment  to  the 
maximum  extent  possible.  Information 
on  these  restrictions  is  available  from 
the  contact  persons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INTORMATKM  CO*fTACT:  See 
each  emerf^ency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505  W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW  .  Wa.shington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  CS  iBl.  2800  Jefferson  Davis 
Highway,  Arlington,  VA  (703-30ft- 
8417):  e-mail; 
group. ermus€le  pamail.epa.gov. 

SUPPI.EMENTARY  MFORMATIOH:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Indiana,  Office  of^ State  Chemist  for 
the  use  of  Dimethomorph  on  tobacco  to 
control  blue  mold;  August  15, 1996.  to 
August  14,  1997.  (Libby  Pemberton) 

2.  Tennessee  Department  of 
Agriculture  for  the  use  of  tebufenozide 
on  cotton  to  control  beet  armyworms; 
August  1,  1996,  to  September  30, 1996. 
(Margarita  Collantes) 

3.  Tennessee  Department  of 
Agriculture  for  the  use  of  Pirate  on 
cotton  to  control  beet  armyworms: 
August  1,  1996,  to  September  30,  1996. 
(Margarita  Collantes) 

4.  Utah  Department  of  Agriculture  for 
the  use  of  Dimethomorph  on  potatoes  to 
control  late  blight;  August  2,  1996,  to 
August  2,  1997.  (Libby  Pemberton) 

5.  Utah  Department  of  Agriculture  for 
the  use  of  propamocarb  hydrochloride 
on  potatoes  to  control  late  blight; 
August  2,  1996.  to  August  2.  1997. 
(Libby  Pemberton) 

6.  Utah  Department  of  Agriculture  for 
the  use  of  cymoxanil  on  potatoes  to 
control  late  blight:  August  2,  1996,  to 
August  2.  1997.  (Libby  Pemberton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Idaho  Department  of  Agriculture  on 
August  5,  1996.  for  the  use  of  zinc 
phosphide  on  potatoes  to  control  voles. 
This  program  has  ended.  (Libby 
Pemberton) 

2.  Idaho  Department  of  Agriculture  on 
August  5.  1996.  for  the  use  of  zinc 
phosphide  on  sugar  beets  to  control 
voles.  This  program  has  ended.  (Libby 
Pemberton) 

3.  Maine  Department  of  Agriculture 
Food  and  Rural  Resounies  on  June  10. 
1996,  for  the  use  of  fomesafen  on  dry 
beans  to  control  weeds.  The  progrnni 
has  ended.  (Margarita  Collantes) 

4.  Mis.souri  Department  of  Agriculture 
on  May  29,  1996,  for  the  use  of 
fomesafen  on  snap  l)eans  to  control 


weeds.  The  program  has  ended. 
(Margarita  Collantes) 

AuUiority:  7  U.S.C  136. 

List  of  Subfects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  October  30, 1996. 

Stephen  L.  fohnaon, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs 

|FR  Doc.  96-29022  Filed  11-12-96;  8:45  ami 


[OPP-60e22:  FRL-667&-9] 

Issuance  of  Experlmantai  Uss  PsmiHs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  l72,  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (750SC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  WashinstoD.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  cited  in  each 
experimental  use  prarmit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPtfMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

275-EUP-81.  Issuance.  Abbott 
Laboratories,  1401  Sheridan  Road, 
North  Chicago.  IL  60064-4000.  This 
experimental  use  permit  allows  the  use 
of  108.5  pounds  of  the  plant  growth 
regulator  gibberellic  acid  on  492  acres  of 
hybrid  rice  to  evaluate  crop 
performance.  The  program  is  authorized 
only  in  the  State  of  Texas.  The 
experimental  use  permit  is  elective 
from  June  11,  1996  to  June  15,  1997. 
This  p>ermit  is  issued  with  the  limitation 
that  all  crops  are  destroyed  or  used  for 
research  purposes  only.  (Denise 
Greenway,  CS  1  5th  Floor,  703-308- 
8263,  e-mail: 
greenway.denise@epamail.epa.gov) 

69575-EVP-l.  Issuance.  Dekalb 
Genetics  Corporation.  Discovery 
Research.  62  Maritime  Drive,  Mystic,  CT 
06355-1958.  This  experimental  use 
permit  allows  the  use  of  730  grams  of 
the  Bacillus  thuringiensis  &-endotoxin 
in  seeds  to  evaluate  the  control  of  the 


European  com  borer,  southwestern  com 
borer,  fall  army  worm,  and  com 
earworm.  The  program  is  authorized 
only  in  the  States  of  Connecticut, 
Florida,  Georgia,  Hawaii,  Kansas, 
Illinois,  Indiana,  Iowa,  Maryland, 
Michigan,  Minnesota,  Missouri, 
Nebraska,  North  Carolina,  Ohio, 
Pennsylvania,  South  Dakota,  Tennessee, 
Texas,  and  Wisconsin  and  Puerto  Rico. 
The  experimental  use  permit  is  effective 
from  May  2,  1996  to  April  30,  1997. 
This  permit  is  issued  with  the  limitation 
that  all  crops  are  destroyed  or  used  for 
research  purposes  only.  (Michael 
Mendelsohm,  CS  1  5th  Floor,  707-308- 
8715,  e-mail: 
mendelsohro.michael@epamail.epa.gov) 

707-EUP-136.  Issuance.  Rohm  and 
Haas  Company,  100  Independence  Mall 
West,  Philadelphia,  PA  19106-2399. 
This  ex]}erimental  use  permit  allows  the 
use  of  565.0  pounds  of  the  herbicide  3- 
pyridinecart)oxylic  acid,  2- 
(difluoromethyl)-5-(4,5-dihydro-2- 
thiazolyl)-4-(2-methylpropyl)-6- 
(trifluoromethyl)-,  methyl  ester  on  800 
acres  of  tree  nuts  and  660  acres  of 
peanuts  to  evaluate  the  preemergence 
control  of  various  annual  grasses  and 
broadleaf  weeds.  The  program  is 
authorized  only  in  the  States  of 
Califomia,  Georgia,  New  Mexico, 
Oregon,  and  Texas  for  the  tree  nut 
program  and  in  the  States  of  Alabama, 
Georgia,  North  Carolina,  Oklahoma, 
Texas,  and  Virginia  for  the  peenut 
program.  The  experimental  use  permit 
is  efliactive  from  July  25,  1996  to  July  25. 
1998.  Temporary  tolerances  for  residues 
of  the  active  in^edient  in  or  on  tree 
nuts  and  peanuts  have  been  established. 
Ooanne  Miller,  PM  23,  Rm.  237.  CM  «2, 
703-305-6224,  e-mail: 
miller.joanne@epamail.epa.gov) 

59639-EUP-118.  Issuance.  Valent 
U.S.A.  Corporation,  1333  N.  Califomia 
Blvd..  Suite  600,  Walnut  Creek,  CA 
95496.  This  experimental  use  permit 
allows  the  use  of  91.78  pounds  (45.89 
each  year)  of  the  herbicide  7-nuoro-6- 
((3,4,5,6-tetrahydro)phthalimido)|-4-(2- 
propynyl)-l,4-benzoxazin-3(2(W)-one  on 
480  acres  of  soybeans  to  evaluate  the 
control  of  various  broadleaf  weeds.  The 
program  is  authorized  only  in  the  States 
of  Arkansas,  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Nebraska,  North  Carolina, 
Ohio,  Tennessee,  and  Virginia.  The 
experimental  use  permit  is  effective 
from  August  1.  1996  to  August  1.  1998. 
A  temporary  tolerance  for  residues  of 
the  active  ingredient  in  or  on  soybeans 
has  been  established.  (Joanne  Miller,  PM 
23.  Rm.  237,  CM  #2,  703-305-6224,  e- 
mail:  miller.jbanne@epamail.epa.gov) 
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Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  manager. 
Inquires  concerning  these  permits 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  October  28. 1996. 
Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  96-29021  Filed  11-12-96;  8:45  ami 

NLUNQ  CODE  SStO-Sfr^ 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Sunshine  Act  Meeting 

agency:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  November  14, 1996  regular  meeting 
of  the  Farm  Credit  Administration 
Board  (Board)  will  not  be  held. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

Dated:  November  7, 1996 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  96-29122  Filed  11-7-96;  4:42  pm| 
HLUNG  CODE  870S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3120-EM] 

California;  Amendment  to  Notice  of  an 
Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
California  (FEMA-3120-EM),  dated 


October  23. 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  October  31. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective  Octo- 
ber 31,  1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  96-29030  Filed  11-12-96;  8:45  am) 

WLUNG  CODE  «71»-02-P 


FEMA-3121-EM] 

Maine;  Emergency  and  Related 
Determinations 

agency:  Federal  Emei^ency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Maine 
(FEMA-3121-EM),  dated  October  24, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  October  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPt.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  24.  1996.  the  President  declared 
an  emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  Of  the  State  of  Maine,  resulting 
from  a  severe  storm,  heavy  rains,  high  winds, 
and  inland  and  coastal  flooding  on  October 
20, 1996.  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  declaration  under  subsection 
501(a)  of  the  Robert  T  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
an  emergency  exists  in  the  State  of  Maine. 

You  are  authorized  to  coordinate  all 
disaster  relief  efforts  which  have  the  purpose 
of  alleviating  the  hardship  and  suffering 
caused  by  the  emergency  on  the  local 
population,  and  to  provide  appropriate 
assistance  for  required  emergency  measures, 
authorized  under  Title  V  of  the  Stafford  Act, 
to  save  lives,  protect  property  and  public 
health  and  safety,  and  lessen  or  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  Specifically,  you  are  authorized  to 


provide  assistance  for  debris  removal  and 
emergency  protective  measures  as  authorized 
under  subsection  502(a)  (4)  and  (5). 
excluding  regular  time  costs  for  subgrantees' 
regular  employees,  and  disaster  housing  as 
authorized  under  subsection  502(a)(6). 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  coordinate  and 
direct  other  Federal  agencies  and  fund 
activities  not  authorized  under  other  Federal 
statutes  and  allocate  from  funds  available  for 
these  purposes,  such  amounts  as  you  find 
necessary  for  Federal  emergency  assistance 
and  administrative  expenses. 

Pursuant  to  this  emergency  declaration, 
you  are  authorized  to  provide  emergency 
assistance  as  you  deem  appropriate  under 
Title  V  of  the  Stafford  Act  at  75  percent 
Federal  funding. 

The  time  ]}eriod  prescribed  for  the 
implementation  of  section  310(8), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Sharon  Stoffel  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maine  to  have  been 
affected  adversely  by  this  declared 
emergency: 

The  counties  of  Cumberland  and 
York. 

FEMA  has  been  authorized  to  provide 
Federal  funding  for  disaster  housing,  debris 
removal,  and  emergency  protective  measures 
as  authorized  under  Title  V  subsections 
502(a)  (4).  (5).  and  (6). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
James  L.  Witt, 
Director 

(FR  Doc.  96-29032  Filed  11-12-96;  8:45  am] 
BOUNQ  OOOE  •718-02-P 


[FEMA-3121-EM] 

Maine;  Amendment  to  Notice  of  a 
Presidential  Declaration  of  an 
Emergency 

AGENCY:  Federal  Emei^ency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  the  Presidential  declaration  of  an 
emergency  for  the  State  of  Maine 
(FEMA-3121-EM),  dated  October  24, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  November  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
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Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606 
SUPPtEMENTARY  INFOftMATIOM:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
October  26, 1996 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
L,«cy  E.  Suiter. 

Executive  Associate  Director.  Response  and 
Recovery  Directorate 

IFR  Doc.  96-29033  Filed  11-12-96;  8:45  ami 

VLUNO  COOC  (Tlt-M-P 


[FEMA-3110-EM] 

Massachusetts;  Amendment  to  Notice 
of  a  Presidential  Declaration  of  an 
Emergency 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA) 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  the  Presidential  declaration  of  an 
emergency  for  the  Commonwealth  of 
Massachusetts  (FEMA-3119-EM),  dated 
October  23.  1996.  and  related 
determinations. 

EFFECTIVE  DATE:  November  4.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
October  25. 1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83  516.  Disaster  Assistance.) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate 

IFR  Doc  96-29031  Filed  11-12-96;  8:45  ara| 

BILUNQ  COOC  S71*-02-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (4b  U.S.C.  app. 
1718  and  46CFR510) 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC.  20573 


K.M.  International 
23516  Arlington  Avenue.  Torrance. 
CA  90501;  Naomi  Saito.  Sole 
Proprietor 
Cargo  Maritime  Services.  Inc. 
9345  N.E.  6th  Avenue.  Suite  401. 
Miami  Shores.  PL  33138;  Officer: 
Dermis  E.  Joseph.  President/ 
Director 

Dated:  November  6,  1996. 
JoMph  C  Polking, 
Secretary. 
IFR  Doc.  96-28953  Filed  11-12-96;  8:45  am) 

HLUNO  COOC  •7W-41-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Banic 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  26.  1996. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Orville  T.  and  Helen  M.  Gmslie, 
both  of  Faith.  South  Dakota;  to  acquire 
a  total  of  23.08  percent;  Gary  W.  and 
Nancy  K  Vance,  both  of  Faith.  South 
Dakota,  to  acquire  a  total  of  23.08 
percent;  Eldon  S.  Jensen.  Lemmon. 
South  Dakota,  to  acquire  a  total  of  23.08 
percent;  Carveth  S.  and  Margaret  A. 
Thompson,  both  of  Faith.  South  Dakota, 
to  acquire  an  additional  15.68  percent, 
for  a  total  of  23.08  percent;  and  Morris 
M.  Gustafson.  Faith,  South  Dakota,  to 
acquire  a  total  of  7.69  percent,  of  the 
voting  shares  of  Faith  Bank  Holding 
Company.  Faith.  South  Dakota,  and 
thereby  indirectly  acquire  Farmers  State 
Bank,  Faith.  South  Dakota. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 


1 .  Robert  DunJdn,  Trustee  for  the  First 
National  Bank  Employee  Stock 
Ownership  Plan,  to  acquire  an 
additional  14.2  percent,  for  a  total  of 
17.9  percent;  Robert  Dunkin.  San 
Benito,  Texas,  to  decrease  voting  shares 
by  1.8  percent,  for  a  total  of  17.8 
percent;  Lucy  Ann  Diinkin,  San  Benito, 
Texas,  to  acquire  a  total  of  0.2  |>ercent, 
of  the  voting  shares  of  First  San  Benito 
Bancshares.  Inc.,  San  Benito.  Texas,  and 
thereby  indirectly  acquire  First  National 
Bank  of  San  Benito,  SJan  Benito,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  6. 1996. 
JeniiifiBr  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-28956  Filed  11-12-96;  8:45  am] 
atLUNQ  COOC  tt1»«1-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
wTiting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
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a  hearing,  identifying  specifically  any 
questions  of  &ct  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  vnll  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  6, 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  First  American  Corporation, 
Nashville,  Tennessee;  to  merge  with 
Haitsville  Bancshares,  Inc.,  Hartsville, 
Tennessee,  and  thereby  indirectly 
acquire  CommunityFIRST  Bank. 
Hartsville,  Tennessee. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Mound  City  Bancshares,  Inc., 
Platteville.  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Mound 
City  Bank.  Platteville,  Wisconsin. 

C.  Fedoal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missoiui  63166: 

1.  CNB  Bancshares,  Inc.,  Evansville, 
Indiana;  to  merge  with  BMC  Bancshares, 
Inc.,  Mt.  Carmel,  Illinois,  and  thereby 
indirectly  acquire  Bank  of  Mt.  Carmel, 
Mt.  Carmel,  Illinois. 

2.  Unn  Holding  Company,  Linn. 
Miss6uri;  to  acquire  an  adcUtional  64.88 
percent,  for  a  total  of  79.28  percent,  of 
the  voting  shares  of  Heritage  Bank, 
Loose  Creek,  Missouri. 

3.  LouisviUe  Development  Bancorp, 
Inc.,  Louisville,  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Louisville  Community  Development 
Bank  Louisville,  Kentucky  (a  de  novo 
bank).  In  connection  with  this 
application.  Applicant  also  has  applied 
to  acquire  Real  Estate  Development 
Company.  Louisville,  Kentucky,  and 
thereby  engage  de  novo  in  community 
development  activities,  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in 
low  to  moderate  communities  in 
Louisville,  Kentucky. 

D.  Federal  Reserve  Bank  of  Kansas 
Qty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Hoeme  Family  Partnership,  Scott 
City,  Kansas:  to  acquire  an  additional 


4.99  percent,  for  a  total  of  40.60  percent, 
of  the  voting  shares  of  First  Naticmal 
Bancshares  of  Scott  Qty,  Ltd.,  Scott 
City,  Kansas,  and  thereby  indirecdy 
acqiiire  First  National  Bank  of  Scott 
a^.  Scott  Qty,  Kansas. 

2.  Platte  Valley  Financial  Service 
Companies,  Inc.,  Scottsbluff,  Nriiraska; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Platte  Valley  Banc,  Inc., 
Scottsbluff,  Nebraska,  Platte  Valley 
National  Bank.  Scottdiluff,  Nebradu, 
FirstMorrill  do.,  Morrill,  Nebraska,  and 
Platte  Valley  National  Bank-Morrill, 
Minatare,  Lyman,  and  Morrill, 
Nebraska; 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6, 1996. 
Jennifer  J.  Johnioii. 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  96-28955  Filed  11-12-96:  8:45  am] 

MLUNQCOOC  •11»«1-F 


Notica  of  Proposals  to  Engage  in 
Permlssibis  NoptMnklng  Activities  or 
to  Acquirs  Companias  that  ars 
Engaged  In  Parmlsslbla  Nonbanking 
Activitias 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1B43)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consiunmation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  qiiestions  of 
&ct  that  are  in  dispute,  giiTnitiTiring  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  woiild  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  26, 1996. 

A.  Federal  Reserve  Bank  of  Boaloa 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massadiusetts 
02106: 

1.  Campello  Bancorp,  Brockton, 
Massachusetts;  to  engage  de  novo 
through  its  subsidiary,  Cody  Services 
Corporation,  Brockton,  Massachusettts, 
in  loan  servicing  and/or  subservicing, 
pursuant  to  §  225.2S(b)(l)  of  the  Board's 
Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  November  6. 1996. 
Jennifin-  J.  JohnMin, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  96-28954  Filed  11-12-96;  8:45  am] 
aaxMO  oooc  •>i*«i-F 


Sunshine  Act  Masting 

AGENCY  HOUNNQ  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  11:00  a.m.,  Monday, 

November  18, 1996. 

PLACE:  Mairiner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  B.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposal  regarding  a  maintenance 
contract  within  the  Federal  Reserve 
System.  (This  item  was  originally 
annoimced  for  a  closed  meeting  on 
October  30, 1996.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  &x>m  a 
previously  annotmced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  caU 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
schedided  for  the  meeting. 
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Dated  Novembers.  1096. 
William  W.  Wiles, 
Secretary  nfthe  Board 

(FR  DTK.  >»-29232  Filed  H-8-96:  2:37  pm| 
wujNO  oooc  eio-*i-^ 


FEDERAL  RETIREMENT  THRIFT 
IN VESTMENT  BOARD 

Sunstiin*  Act  MMtlng 

TIME  AMD  DATE:  8:00  a.m.  (EST); 
November  18.  1996. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street.  N.W..  Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Labor  Department  audit  brieHng. 

2.  Approval  of  the  minutes  of  the 
October  21,  1996.  Board  meeting. 

3.  Thrift  Saving.s  Plan  activity  report 
by  the  Executive  Dire<.ior. 

4.  Review  of  KPMG  Peat  Marwick 
audit  reports: 

(a)  "Pension  and  Welfare  Benefits 
Administration  Review  of  the  Policies 
and  Procedures  of  the  Federal 
Retirement  Thrift  Investment  Board 
Administrative  Staff." 

(b)  "Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Billing  Process  at  the 
United  States  Department  of 
Agriculture.  National  Finance  Center." 

(c)  "Pension  and  Welfare  Benefits  • 
Administration  Review  of  Backup. 
Recovery,  and  Contingency  Planning  of 
the  Thrift  Savings  Plan  at  the  United 
States  Department  of  Agriculture. 
National  Finance  Center. " 

(d)  "Pension  and  Welfare  Benefits 
Administration  Review  of  Capacity 
Planning  and  Performance  Management 
of  the  Thrift  .Saving.?  Plan  at  the  United 
States  Department  of  Agriculture, 
National  Finance  Center." 

.S.  Semiannual  review  of  status  of 
audit  recommendations. 

6.  Quarterly  investment  policy 
review. 

7.  Annual  ethics  briefing. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  ).  Trabucco.  Director.  Office  of 
External  Affairs,  (202)942-1640. 

Uiitnd   NovemtMir  b.  199ft 
Roger  W.  Mehie. 

Executivp  DirtH-lor.  Fedenil  Retirement  Thrift 
Investment  Hixtrd 

|FRD(m;.  4fV  29124  Filed  1 1-7  96;  4.4?  pin| 

BILUNO  CODE  S7eo-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Oar*  Policy  and 
Raaaarch 


Proposed  Reeearch  Agenda 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  with  the  National 
Institute  for  Nursing  Research  and 
Health  Resources  and  Services 
Administration,  Division  of  Nursing. 
ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  Agency  for  Health  Cai» 
Policy  and  Research  (AHCPR),  the 
National  Institute  for  Nursing  Research 
(NINR).  and  the  Division  of  Nursing 
(DN)  of  the  Health  Resources  and 
Services  Administration  (HRSA)  invite 
comments  and  suggestions  of  priority 
research  topics  related  to  the  impact  of 
nurse  staffing  on  the  quality  of  care  in 
hospitals.  These  comments  and 
suggestions  will  be  considered  by 
AHCPR.  NINR,  and  DN  of  HRSA  in 
planning  for  future  research  initiatives 
to  benefit  health  care  for  the  public  and 
the  health  of  the  nation.  Comments  and 
suggestions  on  the  proposed  research 
agenda  will  be  considered  by  the  three 
Agencies  in  developing  research 
priorities,  but  they  will  not  be 
responded  to  individually. 
DATES:  Comments  and  suggestions  must 
be  postmarked  by  December  30. 1996. 
ADDRESSES:  Written  comments  and 
suggestions  should  be  submitted  to 
Kelly  Morgan,  Program  Analyst,  Center 
for  Primary  Care  Research.  Agency  for 
Health  Care  Policy  and  Research,  Suite 
502.  2101  East  Jefferson  Street. 
Rockville.  Maryland  20852. 
Respondents  should  provide  a  clear 
rationale  and  supporting  evidence  of  the 
importance  of  the  suggested  topic. 

All  responses  will  he  available  for 
public  inspection  at  the  Center  for 
Primary  Care  Research.  Telephone  301- 
594-1357  ext.  1335,  weekdays  between 
8:.30  a.m.  and  5:00  p.m. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  a  congressional  directive, 
the  Department  reque.sted  the  Institute 
of  Medicine  (lOM)  to  conduct  a  study 
on  nurse  staffing  levels  in  hospitals  and 
nursing  homes.  The  lOM  issued  a  report 
in  January  1996.  Nursing  Staff  in 
Hospitals  and  Nursing  Homes — Is  It 
AdequateY^  (the  Report).  The  Report 
notes  a  paucity  of  objective  research  on 
the  relationships  among  restructuring, 
nurse  staffing,  and  quality  in  hospitals. 
One  of  the  recommendations  of  the 


'  Wiindorlirh.  CkkjIix)  .S.  «  D.ivis.  Carolyne  K. 
(ly^tt).  Nursing  SlafT  in  itospitaUand  Nursing 
I lomi!!i--l.i  ll  Adequaler  Wn.shinglon.  D.C:  Naliunal 
Academy  Fress. 


Report  is  that  the  National  Institute  of 
Nursing  Research  and  other  appropriate 
agencies  fund  scientifically  sound 
research  on  the  relationships  between 
quality  of  care  and  nurse  staffing  levels 
and  slcill  mix.  taking  into  account 
organizational  variables.  The  Report 
further  recommends  that  NINR,  along 
with  AHCPR  and  private  organizations, 
develop  a  research  agenda  on  staffing 
and  quality  of  care  (See  page  122  of  the 
Report). 

In  July  1996,  AHCPR.  DN  (HRSA). 
and  NINR  jointly  convened  a  group  of 
research  experts  to  discuss 
methodological  issues  and  key  research 
questions  on  nurse  staffing  and  quality 
of  care  in  hospitals.  Also  discusssd  were 
selected  outcomes  from  a  conference 
held  by  the  American  Academy  of 
Nursing  in  June  1996,  sponsored  by 
AHCPR.  the  American  Nurses' 
Association,  and  the  American 
Organization  of  Nurse  Executives, 
entitled  "Outcome  Measures  and  Care 
Delivery  Systems." 

None  Staffiag 

Research  efforts  in  this  area  will 
require  refinement  and  standardization 
of  conceptual  as  well  as  operational 
definitions  of  variables  such  as  nurse 
staffing  level  and  nursing  skill  mix. 
Included  in  this  process  must  be  an 
evaluation  of  the  characteristics  of  the 
nurses  providing  dare,  such  as  level  of 
education  and  psychological  factors 
(e.g..  nurse  satisfaction  with  work). 
What  nurses  actually  do  (clinical  vs 
administrative  vs  other  duties),  how 
nursing  care  is  provided  (staffing 
models  used  in  each  unit),  and 
organizational  characteristics  (such  as 
management  or  leadership  style)  are 
also  important  considerations. 

Quality  of  Nursing  Care 

The  concept  of  health  care  quality  is 
extremely  complex  and  usually  includes 
a  consideration  of  the  stnicture  and 
process  as  well  as  the  outcomes  of  care. 
Research  focusing  on  nurse  staffing  and 
quality  of  care  in  hospitals  may, 
therefore,  be  expected  to  include  an 
evaluation  of  the  organization  and 
delivery  of  nursing  care  in  the  hospital 
setting. 

Proposed  Research  Agenda 

Based  on  the  expert  discussions,  the 
lOM  Report,  and  a  review  of  the 
published  literature,  the  overarching 
questions  to  be  addressed  by  research 
related  to  nurse  staffing  and  quality  of 
care  in  hospitals  are:  What  is  the 
contribution  of  nursing  to  the  quality  of 
care  in  hospitals,  and  what  are  the  cost 
implications  of  this  contribution? 
Within  this  area,  a  high  research  priority 
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continues  to  be  identifying  patient 
outcomes  that  are  sensitive  to  nursing 
care. 

The  primary  areas  proposed  for  future 
research  focusing  on  the  impact  of  nurse 
staffing  on  the  quality  of  care  in 
hospitals  include: 

•  What  is  the  relationship  between 
the  organization  and  delivery  of  nursing 
care  and  patient  outcomes?  What  are  the 
key  organizational  variables  that 
influence  staff  performance  and 
outcomes? 

•  What  are  the  unique  skills  and  the 
mix  of  registered  nurses  and  other 
nursing  and  ancillary  staff  that  impact 
on  outcomes?  This  includes 
understanding  what  work  needs  to  be 
done  for  patients  to  impact  patient 
outcomes  and  who  are  the  best  people 
to  do  it. 

•  What  specific  organizational 
variables  and  delivery  of  care  variables 
are  related  to  specific  patient  outcomes? 
Specific  questions  within  this  category 
include:  What  is  the  relationship 
between  nursing  skill  mix  and 
achievement  of  outcomes  such  as 
appropriate  self-care?  What  are  the 
relative  contributions  of  nurse,  patient, 
other  clinicians  (e.g.,  M.D.),  and 
organizational  factors  to  specific  patient 
outcomes? 

•  What  is  the  impact  of  computer 
technology  on  patient  outcomes? 
Included  in  this  area  are  questions  about 
the  use  of  decision  support  that  may 
extend  off-site  clinical  expertise  to 
hospital  nursing  staff.  Also  included  are 
questions  about  the  data  elements  about 
nursing  and  nurses  that  should  be 
routinely  collected. 

•  What  is  costworthy  in  an  era  when 
limited  resources  are  available  for 
hospital  care?  Although  a  nursing 
intervention  may  work  for  a  clinical 
problem  and  even  be  more  effective 
than  other  interventions,  there  may  be 
other  diseases  or  clinical  problems  that 
affect  more  people  and  also  have  cost- 
effective  interventions. 

At  the  AAN  Conference,  the  following 
patient  outcomes  were  identified  for 
further  refinement  by  research  teams: 
achievement  of  appropriate  self-care, 
demonstration  of  health-promoting 
behaviors,  health-related  quality  of  life, 
perception  of  being  well  cared  for 
(broadened  beyond  patient  satisfaction), 
symptom  management,  and  adverse 
outcomes.  Other  outcomes  of  interest 
relate  to  the  patient's  family  and 
community. 

In  line  with  the  recommendations  of 
the  lOM  Refiort  the  specific  focus  of  this 
proposed  research  agenda  is  the 
relationship  between  nurse  staffing  and 
quality  of  care  in  hospitals.  However, 
comments  and  suggestions  about 


research  pertaining  to  nurse  staffing  and 
quality  in  other  types  of  delivery 
settings  are  welcome  by  AHCPR,  NINR, 
and  DN  (HRSA). 

Dated:  November  6, 1996. 
dillon  R.  Gaus, 
Administrator. 
[PR  Doc.  96-28997  Filed  11-12-96;  8:45  am) 
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Rwd  and  Drug  Administration 
[Doclcet  Na  88P-0438] 

Medical  Davicaa;  Reclassification  of 
Suction  Upoplaaty  System  for 
Aesthetic  Body  Contouring 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  panel 

recpmmendation. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  the  recommendation  of 
the  General  and  Plastic  Sui^ery  Devices 
Panel  (the  Panel)  to  reclassify  the 
suction  lipoplasty  system  for  aesthetic 
body  contouring  firom  class  IH  to  class 
II.  The  Panel  made  this  recommendation 
after  reviewing  the  reclassification 
petition  submitted  by  the  American 
Society  for  Aesthetic  Plastic  Surgery 
(ASAPS)  and  other  publicly  available 
information.  FDA  is  also  issuing  for 
public  comment  its  tentative  findings  on 
the  Panel's  recommendation.  After 
considering  any  public  comments  on 
the  Panel's  recommendation  and  FDA's 
tentative  findings,  FDA  will  approve  or 
deny  the  reclassification  petition  by 
order  in  the  form  of  a  letter  to  the 
petitioner.  FDA's  decision  on  the 
reclassification  petition  will  be 
announced  in  the  Federal  Register. 
DATES:  Written  comments  by  February 
11, 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  P.  Rhodes,  Center  for  Devices 
and  Radiological  Health  (HFA-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-594-3090. 

SUPPLEMENTARY  INFORMATION:  On 
December  28, 1988,  ASAPS  submitted  a 
petition  under  section  513(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360c(e)),  requesting 
that  the  suction  lipoplasty  system 
intended  for  surgical  use  in  aesthetic 
body  contouring,  be  reclassified  ht)m 
class  in  into  class  11.  The  major 


components  of  this  system,  the  cannula 
(a  manual  surgical  instrument  for 
general  use  (21  CFR  878.4800)),  and  the 
suction  pump  ([>owered  suction  pump 
(21  CFR  878.4780))  when  intended  for 
certain  uses  other  than  suction 
lipoplasty  procedures  are  classified  in 
class  I  and  class  II,  respectively. 
However,  when  these  devices, 
individually  labeled  or  combined  into  a 
system,  are  intended  for  use  in  aesthetic 
body  contouring,  they  are  automatically 
classified  into  class  III  under  section 
513(f)(1)  of  the  act. 

Section  513(f)(2)  of  the  act  provides 
that  FDA  may  initiate  the 
reclassification  of  a  device  classified 
into  class  in  under  section  513(0(1)  of 
the  act.  or  the  manufacturer  or  importer 
of  a  device  may  petition  the  agency  to 
reclassify  the  device  into  class  I  or  class 
1.  FDA's  regulations  in  21  CFR  860.134 
set  forth  the  procedures  for  the  filing 
and  review  of  a  petition  for 
reclassification  of  such  class  m  devices. 
In  order  to  change  the  classification  of 
the  suction  lipectomy  system  for  use  in 
aesthetic  body  contouring,  it  is 
necessary  that  the  proposed  new  class 
has  sufficient  regulatory  controls  to 
provide  reasonable  assurance  of  the 
safety  and  effiectiveness  of  the  device  for 
its  intended  use. 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  310- 
394),  (as  amended  by  the  Medical 
Device  amendments  of  1976  (the 
amendments)  (Pub.  L.  94-295),  class  n 
devices  were  defined  as  those  devices 
for  which  there  is  insufficient 
information  to  show  that  general 
controls  alone  will  ensure  safety  and 
effectiveness,  but  there  is  sufficient 
information  to  establish  that 
performance  standards  would  provide  a 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device.  In  the  time 
that  has  passed  since  the  submission  of 
the  petition  and  the  Panel  meeting,  the 
definition  of  class  II  devices  has  been 
amended  by  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA).  Under  the 
SMDA,  class  U  devices  are  those  devices 
for  which  there  is  insufficient 
information  to  show  that  general 
controls  alone  will  ensure  safety  and 
effectiveness,  but  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance,  including  the 
issuance  of  a  performance  standard, 
postmarket  surveillance,  patient 
registries,  development  and 
dissemination  of  guidelines, 
recommendations,  and  other 
appropriate  actions  the  agency  deems 
necessary  (section  513(a)(B)  of  the  act). 

It  is  the  agency's  position  that  is  not 
necessary  to  obtain  a  new 
reclassification  recommendation  from  a 
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Panel  which  had  recommended 
reclassification  into  class  11  prior  to  the 
SMDA.  If  a  Panel  recommended  that  a 
device  be  reclassiHed  from  class  III  to 
class  II  under  the  1976  dennitton  of 
class  II,  which  included  only 
performance  standards  as  a  class  II 
control,  clearly  the  Panel's 
recommendation  for  class  II  status 
would  not  change  if  controls  in  addition 
to  performance  standards  could  be 
added. 

I.  Background 

In  1983  three  Tirms  submitted  four 
premarket  notifications  to  FDA  under 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  advising  the  agency  of  their 
intentions  to  place  into  commercial 
distribution  either  the  suction  cannula 
or  the  powered  suction  pump  for  use  in 
suction  lipoplasty  for  aesthetic  body 
contouring.  FDA  determined  that 
neither  the  suction  cannula  nor  the 
powered  suction  pump  for  aesthetic 
body  contouring  was  substantially 
equivalent  to  any  preamendments 
device,  nor  was  either  device 
substantially  equivalent  to  any 
postamendments  device  that  had  been 
classified  into  class  I  or  class  II  for  use 
in  suction  lipectomy  for  aesthetic  body 
contouring.  Accordingly,  both  devices 
were  classified  into  class  III  under 
section  513(f)(1)  of  the  act,  and  neither 
device  could  be  placed  in  commercial 
distribution  for  use  in  suction  lipoplasty 
for  aesthetic  body  contouring  unless  it 
was  reclassified  under  section  513(f)(2). 
or  subject  to  an  approved  premarket 
approval  application  under  section  515 
of  the  act  (21  U.S.C.  360e). 

Subsequently,  ASAPS  initiated  a 
clinical  trial  to  identify  the  risks 
associated  with  suction  lipoplasty 
procedures  and  to  determine  the 
relationship  of  the  risks  to 
characteristics  of  suction  lipoplasty 
devices  and  thereby  develop  measures 
to  minimize  or  control  the  risks  (Ref.  1). 
After  completing  the  clinical  trial. 
ASAPS  petitioned  TOA  to  reclassify 
suction  lipoplasty  systems  for  use  in 
aesthetic  body  contouring  from  class  III 
into  class  II  (Kef.  1).  Ck>nsistent  with  the 
act  and  applicable  regulations,  the 
agency  referred  the  petition  to  the  Panel 
for  its  recommendation  on  the  requested 
change  in  clas.<iiflcation 

II.  Recommendation  of  the  Panel 

The  Panel  met  on  January  26.  1989.  in 
a  public  meeting  and  on  March  10. 
1989,  via  a  telephone  conference  to 
discuss  the  suction  lipoplasty  systems 
intended  for  use  in  aesthetic  body 
contouring.  During  the  January  6,  1989, 
meeting,  the  Panel  determined  that 
additional  data  and  information  were 


indicated  and  that  another  panel 
meeting  would  be  necessary  to  allow  the 
Panel  to  address  specific  issues 
concerning  the  reclassifiGation  of  the 
suction  lipoplasty  systems  (Ref.  2).  The 
Panel  noted  that  the  suction  lipoplasty 
system  is  indicated  for  aesthetic  body 
contouring  (Ref  2,  p.  52)  and  is  not 
intended  to  be  a  substitute  for  a  weight 
reduction  regimen.  On  March  10, 1989, 
after  considering  the  device  components 
and  accompanying  surgical  risks  as 
addressed  in  the  petition  and  literature, 
the  Panel  recommended  that  the  suction 
lipoplasty  systems  intended  for 
aesthetic  body  contouring  be 
reclassified  from  class  III  into  class  II 
(Ref  3,  p.  95).  The  Panel  also 
recommended  that  FDA  assign  a  high 
priority  for  the  development  of  a 
performance  standard  for  the  generic 

type  device. 

ft 

III.  Device  Description 

The  suction  lipoplasty  system 
consists  of  a  powered  suction  pump 
(containing  a  microbial  filter  on  the 
exhaust  and  a  microbial  in-line  Biter  in 
the  connecting  tubing  between  the 
collection  bottle  and  the  safety  trap), 
collection  bottle,  cannula,  and 
connecting  tube.  The  microbial  filters, 
tubing,  collection  bottle,  and  cannula 
must  be  sterile  and  capable  of  being 
changed  between  patients.  The  powered 
suction  pump  has  a  motor  with  a 
minimum  of  1/3  horsepower,  a  variable 
vacuum  range  from  0  to  29.9  inches  of 
mercury,  vacuum  control  valves  to 
regulate  the  vacuum  with  accompanying 
vacuum  gauges,  single  or  double  rotary 
vane  (oil  or  oil-less),  single  or  double 
diaphragm,  single  or  double  piston,  and 
a  safety  trap  (Ref  4).  The  pump  meets 
the  voluntary  Underwriters  Laboratories 
(UL)  UL-45S  Standards  for  Medical  and 
Dental  Equipment  (Ref  5).  The 
collection  bottle  is  calibrated  to  permit 
precise  continual  monitoring  of  the 
amount  of  material  being  removed  from 
the  patient.  The  cannulas  are  composed 
of  biocompatible  material  such  as 
plastic  or  surgical  grade  stainless  steel 
with  various  dimensions  and 
configurations  determined  by  the 
particular  application  or  surgical  site 
and  preference  of  the  individual 
surgeon  (Refs.  4.  6,  and  7).  The 
connecting  tubing  has  an  internal 
diameter  appropriate  to  the  size  of  the 
cannula  handle,  generally  7.5  to  12.5 
millimeters.  The  tubing  is  able  to 
withstand  the  amount  of  negative 
pressure  created  by  the  pump  without 
collapsing. 

The  device  is  used  in  the  clinical  field, 
of  plastic  surgery  for  the  purpose  of 
aesthetic  body  contouring. 


IV.  Smnmarjr  of  Reasons  fior  the 
Recommendation 

After  reviewing  the  data  and 
information  contained  in  the  petition 
and  provided  by  FDA,  and  after 
consideration  of  the  open  discussions 
during  the  Panel  meetings  and  the  Panel 
members'  personal  knowledge  of  and 
clinical  experience  with  the  device 
system,  the  Panel  gave  the  following 
reasons  in  support  of  its 
recommendation  to  reclassify  the 
generic  type  suction  lipoplasty  system 
for  use  in  aesthetic  body  contouring 
from  class  III  into  class  II: 

(1)  General  controls  by  themselves  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device. 

(2)  There  is  sufficient  publicly 
available  information  to  establish  a 
performance  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  for  its 
intended  use. 

(3)  There  is  sufficient  publicly 
available  information  to  demonstrate 
that  the  risks  to  health  and  the 
performance  parameters  of  the  device 
have  been  characterized  and  that  the 
relationship  of  these  risks  and 
performance  parameters  have  been 
evaluated  (Refs.  8, 11.  and  12). 

(4)  Sufficient  voluntary  standards 
exist  to  reasonably  assure  the  design 
and  performance  of  the  device  system 
(Refs.  5,  13,  14,  15.  16,  and  26). 

The  Panel  believed  tliat  current  and 
any  subsequent  manufacturer  of  the 
suction  lipoplasty  system  can  comply 
with  these  voluntary  standards  and  a 
performance  standard;  that  FDA  can 
assure  the  safety  and  effectiveness  of 
device  systems  made  by  new 
manufacturers  through  premarket 
notification  procedures  under  section 
510(k)  of  the  act;  and  that  a  regulatory 
level  of  class  III  is  unnecessary  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness. 

V.  Risks  to  Health 

The  Panel  determined  that  the 
foreseeable  risks  to  health  associated 
with  the  use  of  the  suction  lipoplasty 
system  fall  into  two  categories:  (1) 
Those  related  to  the  device  system  that 
include  the  potential  of  infection  of  a 
subsequent  patient  resulting  hxim  the 
hackflow  of  contaminated  material 
trapped  by  the  in-line  filter  during  the 
preceding  procedure,  and  (2)  those 
related  to  the  suction  procedure  that 
include  tissue  trauma  (i.e..  pain,  nerve 
and  blood  vessel  damage,  hypesthesia, 
and  hemorrhage).  The  degree  of  tissue 
trauma  is  believed  to  be  related  to  the 
amount  of  vacuum  applied  and  the  type 
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of  cannula  used  during  the  procedure 
(Refs.  10, 17, 18,  and  19). 

After  reviewing  the  Panel  meting 
transcripts,  the  petition,  and  the 
relevant  literature,  FDA  identified  other 
potential  risks  which  include  airborne 
bacterial  or  viral  contamination  of  other 
patients  and  hospital  personnel 
resulting  from  inefficient  or  overused 
in-line  filters,  patient  bio- 
incompatibility  to  materials,  and 
infection  resulting  bom  improper 
sterilization  or  pracj^i^ioner  handling. 

Several  of  the  procedure-related  risks 
reported  in  the  literature  (fet  embolism, 
venous  thrombosis,  hematoma/seroma, 
pain,  infection,  necrosis/skin  slough, 
edema,  hypovolemia/hypotension,  and 
potential  death  (Refs.  8. 11,  20,  21,  22, 
and  23))  were  not  observed  in  the 
petitioner's  clinical  studies  and  other 
procedure-related  risks  were  reduced 
when  the  surgical  procedure  was 
performed  by  adequately  trained 
surgeons  on  properly  selected  patients. 

In  general,  the  best  candidates  for 
liposuction  are  healthy  individuals  who  have 
■concentrated  areas  of  fiat  and  ftrm.  elastic 
skin.  Age  is  usually  a  criterion  for  a  healthy 
patient.  However,  after  age  55,  some  patients 
lose  skin  elasticity  and  will  not  achieve  the 
same  good  results  as  a  younger  patient. 

Liposuction  is  not  recommended  for 
patients  with  heart  or  lung  diseases,  poor 
blood  circulation,  diabetes,  or  those  who 
have  had  recent  surgery  near  the  area  of  Cat 
to  be  suctioned.  Patients  who  are  obese  with 
difiiise  areas  of  fat  are  not  considered  ideal 
candidates  because  of  a  greater  risk  of 
complications.  However,  in  some  cases,  a 
series  of  carefully  controlled  procedures  may 
l>e  an  efCective  adjunct  to  a  weight-loss 
program. 

(Ref  24) 
VI.  Benefits 

Suction  lipoplasty  systems  provide 
benefits  to  patients  by  effiectively 
performing  aesthetic  body  contouring. 
The  benefits  of  these  devices  are 
probably  best  characterized  in  terms  of 
patient  satisfaction.  The  ASAPS  study 
reported  56  percent  of  patients  being 
very  satisfied,  34  percent  satisfied,  and 
6  percent  not  satisfied.  Two  other  large 
studies  reported  overall  satisfaction 
rates  of  88  and  76  percent,  respectively 
(Refs.  8  and  9).  Both  studies  found 
dissatisfaction  rates  highest  in  patients 
who  had  undergone  liposuction  of  the 
buttocks.  From  the  physicians'  survey, 
review  of  the  long-term  results  reveal 
that  less  than  half  of  the  respondents 
reported  totally  permanent  results. 
Twenty  nine  percent  reported  fat 
"regrowth"  as  minimal  and  62  percent 
were  satisfied  with  the  results. 


Vn.  Sununary  Data  Upon  Which  the 
Panel  Recommendation  is  Based 

During  its  review  and  discussion  of 
the  petition,  the  Panel  paid  close 
attention  to  the  potential  risks  and 
benefits  to  health  associated  with  the 
use  of  the  suction  lipoplasty  system  and 
concluded  that  the  data  and  information 
contained  in  the  petition  and  presented 
by  FDA  demonstrated  that  the  risks  to 
health  associated  with  this  system  could 
be  adequately  controlled  (Ref.  1).  The 
Panel  relied  on  the  following 
information  in  recommending  that  the 
suction  Upoplasty  system  for  aesthetic 
body  contouring  be  class  n  devices. 

A  1988  ASAPS  multicenter  study 
(Ref  1)  provided  some  perapective  of 
the  above  mentioned  risks  and 
complications.  The  study,  using  2 
difiierent  suction  pumps  and  connective 
tubing  and  8  different  cannulas, 
reported  that  of  the  113  patients  in 
whom  189  procedures  had  been 
performed,  where  the  amount  of  fluid 
aspirated  ranged  from  15  to  4,700  cubic 
centimetere  per  patient,  there  were  no 
complications,  imdesired  sequelae  or 
health  problems  directly  related  to  the 
device  system  used  to  perform 
liposuctions  (Ref  1,  p.  24).  The  study 
also  noted  no  mortality  or  episodes  of 
shock,  although  1  patient  developed 
subcutaneous  emphysema  of  the  neck 
that  was  determined  to  be  anesthesia 
related  and  39  patients  required 
postoperative  transfusions.  Other 
reported  complication  rates  were 
hypesthesia,  46.6  percent;  pain,  18.6 
percent;  change  in  pigmentation,  10.6 
percent;  and  scarring  (thickening  of  the 
skin)  during  the  immediate 
postoperative  period,  9.9  percent. 
Additional  complications  which 
occurred  in  less  than  5  percent  of 
patients  include  asymmetry,  waviness, 
insufficient  fat  removal,  hematoma, 
excessive  fat  removal,  and  edema.  Most 
of  these  complications  improved  or 
resolved  with  time  resulting  in  an 
overall  complication  rate  of  4.1  percent. 
Many  of  the  items  listed  as 
complications  in  the  study  would  be 
classified  as  undesirable  sequela  by 
other  authors  (Ref  1,  p.  24). 

A  1987  American  Society  of  Plastic 
and  Rescontructive  Surgery  (ASPRS) 
task  force  studied  the  safety  of 
liposuction.  Eleven  deaths  and  nine 
nonfatal  serious  complications  over  a  5- 
year  period  (an  estimated  100,000  cases) 
were  documented  (Ref  12). 

Two  other  major  studies  on 
liposuction  devices  have  been 
completed  since  the  January  26, 1989, 
Panel  recommendation.  In  1989,  a 
national  survey  of  plastic  surgeons  was 
conducted.  The  findings  of  this  survey 


identified  a  liposuction  complication 
rate  of  0.1  percent  with  2  deaths  among 
the  75,591  liposuction  procedures 
analyzed  in  the  survey.  One  death  was 
caused  by  fat  embolism  and  the  other 
death  by  puhnonary  thranboembolism. 
Twenty-five  cases  of  deep  venous 
thrombosis,  10  transfusion 
complications,  9  cases  of  pulmonary 
thromboemlx>lism,  5  cases  of  major  skin 
loss,  1  stroke,  and  1  nonlethal  fat 
embolus  were  reported  (Ref.  11). 
In  1990,  the  Fomebi/ Clinic  in 
Norway  conducted  a  study  involving 
3,511  liposuctions  in  2,009  patients.  It 
reported  excessive  bleeding  in  eight 
patients  and  anesthesia  related 
complications  in  nine  patients; 
however,  no  deaths,  thromboembolic 
events,  fat  emboli  or  cardiovascular 
complications  were  reported  (Ref  8). 
Infection,  an  issue  of  particular  concern 
to  the  Panel  and  to  FDA,  occurred  in 
only  1  of  the  2,009  patients.  The  low 
incidence  of  infection  associated  with 
liposuction  devices  is  confirmed  and 
supported  by  several  other  reports  in 
which  the  infection  rate  was  less  than 
1  percent  (Refs.  7,  8, 10,  and  25). 

Vm.  Panel  Recommendation 

The  Panel  concluded  that  the 
incidence  of  infections  and  other 
complications  associated  with 
liposuction  using  the  suction  lipoplasty 
system  for  aesthetic  body  contouring 
can  be  controlled  l^  proper  patient 
selection,  utilization  of  the  proper 
surgical  technique,  and  restricting  the 
use  of  the  device  to  trained  and 
experienced  practitionere. 

Focusing  on  other  potential  problems 
and  performance  aspects  of  the  device 
system,  the  Panel  considered  the  issues 
of  electrical  malfunctions;  bacterial, 
viral,  or  oil  contamination  of  the 
operating  room;  bioincompatibility  of 
materials;  reflux  of  possible 
contaminated  aspirated  material;  and 
product  labeling. 

Regarding  potential  electrical 
malfunctioning  of  the  components  and 
properties  of  the  device,  the  Panel 
believed  that  the  UL-544  Standard  for 
Medical  and  Dental  Equipment  (Ref  2) 
can  provide  the  necessary  provisions  to 
control  the  potential  electrical  hazards 
associated  with  the  use  of  the  suction 
pump.  Likewise,  the  Panel  believed  that 
the  American  Society  for  Testing 
Materials  (ASTM)  F  960-86  Standard 
Specification  for  Medical  and  Surgical 
Suction  and  Drainage  Systems  can 
control  the  potential  risk  of  leakage,  risk 
of  filtration,  and  implosion  of  the 
contaminants  into  the  operating  room 
by  emissions  fit>m  the  exhaust  port  of 
the  pump.  Proper  sterilization  of  the 
cannula  and  tubing  can  control  the  risk 
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of  infection  as  indicated  by  the  low  rate 
of  infection  reported  in  the  literature 
(Ref.  1.  p.  29).  The  risk  of  oil  vapor 
leakage  can  be  reduced  by  properly 
maintaining  the  pump  in  oil  based 
aspirators  (Refs.  1  and  4).  The  Panel 
noted  that  there  are  no  reports  of  viral 
transmissions  to  operating  room 
personnel  from  aerosolization  of 
aspirate  (Ref.  4). 

A  major  concern  to  the  Panel  was  the 
reflux  of  possibly  contaminated 
aspirated  material  from  the  collection 
bottle  into  the  sterile  surgical  field. 
They  concluded  that  filters  and/ or 
valves  can  minimize  the  potential  risk 
of  bacterial  contamination  of  the 
cannula,  surgical  field,  and  operating 
room  air. 

The  Panel  believed  the 
biocompatibility  of  materials  used  to 
manufacture  the  cannula  can  be 
assessed  by  voluntary  standards 
established  by  ASTM  (Ref.  13).  United 
States  Pharmacopeia  (USP)  (Ref.  14). 
and  by  methods  described  in  Tripartite 
Biocompatibility  Guidance  for  Medical 
Devices  (Ref.  26).  and  that  these  test 
methods  will  provide  reasonable 
assurance  that  the  materials  used  to 
manufacture  the  device  system,  as  well 
as  any  residues  remaining  on  the 
devices  after  manufacturing,  are  not 
toxic  and  that  the  system  is 
biocompatible.  The  Panel  also  believed 
that  when  the  device  is  manufactured  of 
materials  that  meet  the  speciflcations  of 
existing  voluntary  standards,  a 
biocompatible  c:annula  can  be  produced 
thereby  providing  reasonable  assurance 
of  safety  and  effectiveness  with  respect 
to  biocompatibility. 

The  Panel  believed  that  device 
labeling  should  reflect  the  nature  of  the 
device  as  it  relates  to  the  intended  use 
and  should  include  appropriate 
directions  for  use.  warnings,  and 
precautions,  based  upon  current 
scientific  knowledge.  The  Panel  further 
believed  that  the  labeling  should  be 
accessible  to  physicians  and  patients. 

In  summary,  the  Panel  believed  that, 
based  on  publicly  available  valid 
scientific  evidence,  class  II  controls  rjin 
provide  reasonable  assurance  that  the 
suction  lipoplasty  system  is  safe  and 
effective  for  use  in  aesthetic  body 
contouring.  The  Panel  specified  that  the 
device  confonn  to  the  provisions  similar 
to  those  in  the  Tripartite 
Biocompatibility  Guidance  for  Medical 
Devices,  the  above  voluntary  standards 
established  by  UL.  ASTM.  the  Canadian 
Standards  A.ssociation  (C:SA),  the 
Intematiunai  Organization  for 
Standardization  (ISO),  and  USP.  and 
specific  labeling  which  identifies  the 
appropriate  patient  selection  criteria 
and  surgeon  (raining.  The  panel  also 


recommended  the  issuance  of  a 
erfomiance  standard  on  a  high  priority 


SIS. 

K.  FDA's  Tentative  Findings 

FDA  believes  that  the  data  provided 
by  the  petitioners  and  others  constitute 
valid  scientific  evidence  demonstrating 
that  the  regulatory  controls  of  class  II  in 
combination  with  class  I  are  sufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  generic 
type  lipoplasty  system  as  identified  in 
section  III.  of  this  document.  FDA 
tentatively  agrees  with  the 
recommendation  of  the  Panel  that  the 
suction  lipoplasty  system  for  aesthetic 
body  contouring  and  substantially 
equivalent  devices  of  this  generic  type 
should  be  reclassified  from  class  III  into 
class  II.  The  agency  has  identified  the 
special  controls  as  the  four  following 
voluntary  standards:  International 
Organization  for  Standardization  (ISO) 
10079-1,  Medical  Suction  Equipment. 
Part  1,  Electrically  Powered  suction 
Equipment — Safety  Requirements,  1993 
(Ref.  15);  Canadian  Standards 
Association  (CSA),  Standard  Z168.11- 
94,  Vacuum  Devices  Used  for  Suction 
and  Drainage.  1994  (Ref.  16);  Clinical 
Practice  Guidelines.  Plastic  and 
Maxillofacial  Surgery,  American  Society 
of  Plastic  and  Reconstructive  Surgeons, 
Chapter  L:  Localized  Adiposity, 
September  1993  (Ref.  27);  International 
Standard  ISO-10993  Biological 
Evaluation  of  Medical  Devices  Part  I 
Evaluation  and  Testing.  1995  (Ref.  28); 
and  the  inclusion  of  the  following 
labeling  statements  to  provide 
reasonable  assurance  of  the  safiaty  and 
effectiveness  of  the  suction  lipoplasty 
system: 

(1)  This  device  is  designed  to  contour 
the  body  by  removing  localized  deposits 
of  excess  fat  through  small  incisions. 

(2)  Use  of  this  device  is  limited  to 
those  physicians  who.  by  means  of 
residency  training  or  sanctioned 
continuing  medical  education,  have 
demonstrated  proficiency  in  suction 
lipoplasty. 

(3j  This  device  will  not.  in  and  of 
itself,  produce  significant  weight 
reduction. 

(4)  This  device  should  be  used  with 
extreme  caution  in  patients  with 
chronic  medical  conditions  such  as 
diabetes,  heart  or  lung  disease, 
circulatory  diseases,  or  obesity. 

(5)  Results  of  this  procedure  will  vary 
depending  upon  patient  age,  surgical 
site,  and  experience  of  the  surgeon. 

(6)  Results  of  this  procedure  may  or 
may  not  be  permanent. 

(7)  The  amount  of  fat  removed  should 
be  limited  to  that  necessary  to  achieve 

a  desired  cosmetic  effect. 


(8)  Loss  of  blood  and  fluid  is 
predictable  based  on  suction  volume. 
Capability  of  providing  adequate,  timely 
replacement  of  these  components  is 
essential  for  patient  safety. 

(9)  All  reusable  components  of  the 
device  must  be  sterilized  between 
patients  and  all  disposable  components 
replaced. 

FDA  does  not  believe  that  the 
performance  standard  recommended  by 
the  Panel  is  necessary  because  the 
voluntary  standards  listed  above  will 
provide  a  reasonable  assurance  of  safety 
and  effectiveness  for  the  suction 
lipectomy  system. 

Consistent  with  the  purpose  of  the 
act,  class  II  controls  as  identified  above 
and  as  defined  by  section  513(a)(1)(B)  of 
the  act  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  suction  lipoplasty 
system. 

X.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

XI.  Analysis  of  fanpacAs 

FDA  has  examined  the  impacts  of  this 
proposed  action  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  action  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  action  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act  - 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  reclassification  of 
devices  relieve  manufacturers  of  the 
cost  of  complying  with  the  premarket 
approval  requirements  of  section  515  of 
the  act,  and  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs,  the  agency  certifies 
that  this  proposed  action  would  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 
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5.  Underwriters  Laboratories,  UL-544, 
Standard  for  Medical  and  Dental  Equipment. 
1976,  Reprinted  1985. 

6.  lUouz,  Y.  G.,  "IHouz's  Technique  of 
Body  Contouring  by  Lipolysis,"  Clinics  in 
Plastic  Surgery.  11:40»-417,  1984. 

7.  Kesselring,  U.  K.,  "Body  Contouring 
with  Suction  Lipectomy."  Clinics  in  Plastic 
Surgery.  11:393-498. 1984. 

8.  Dillenid,  E... "Suction  Lipoplasty.  A 
Report  on  Complications,  Undesired  Results, 
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Procedures."  Plastic  and  Reconstructive 
Surgery,  88:239-246,  August  1991. 

9.  Dillerud.  E.,  and  L.  L.  Haheim,  "L.ong- 
term  Results  of  Blunt  Suction  Lipectomy 
Assessed  By  Questionnaire  Survey,"  Plastic 
and  Reconstructive  Surgery.  92:35-42,  July 
1993. 

10.  Dolsky.  R.  L.,  J.  Newman,  J.  R.  Felzek. 
et  al.,  "Liposuction  History,  Techniques  and 
Complications,"  Dermatology  Clinics  of 
North  America.  5:313-333, 1987. 

11.  Teimourian,  B.  and  W.  B.  Rogers,  "A 
National  Survey  of  Complications  Associated 
with  Suction  Lipectomy:  A  Comparative 
Study,"  Plastic  and  Reconstructive  Surgery. 
84:628-631,  1989. 

12.  Fredricks,  S.,  "Five-year  Updated 
Evaluation  of  Suction-assisted  Lipectomy," 
ASPRS  Ad  Hoc  Committee  on  New 
Procedures,  September  30. 1987. 

13.  Annual  Book  of  American  Society  for 
Testing  and  Materials  Standards,  Medical 
Devices,  vol.  13.01, 1088. 

F  639-79  Standard  Specification  for 
Polyethylene  Plastics  for  Medical 
Applications. 

F  665-80  Standard  Classification  for  Vinyl 
Chloride  Plastics  Used  in  Biomedical 
Application. 

F  719-fll  Standard  Practice  for  Testing 
Biomaterials  in  Rabbits  for  Primary  Skin 
Irritation. 

F  720-81  Standard  Practice  for  Testing 
Guinea  Pig  Maximization  Test. 

F  748-87  Standard  Practice  for  Selecting 
Generic  Biological  Test  Method  for  Materials 
and  Devices. 


F  749-87  Standard  Practice  for  Evaluating 
Material  Extracts  by  Intracutaneous  Injection 
in  the  Rabbit. 

F  750-87  Standard  Practice  for  Evaluating 
Material  Extracts  by  Systemic  Iniection  in  the 
Mouse. 

F  813-83  Standard  Practice  for  Direct  Cell 
Culture  Evaluation  of  Materials  for  Medical 
Devices. 

F  960-86  Standard  Specification  for 
Medical  and  Surgical  Suction  and  Drainage 
Systems. 

14.  United  States  Pharmacopeia  XXI, 
Biological  Tests — Plastics. 

15.  ISO  (International  Organization  for 
Standardization)  10079-1,  Medical  Suction 
Equipment,  Part  I,  Electrically  Powered 
Suction  Equipment — Safety  Requirements, 
1993. 

16.  CSA  (Canadian  Standards  Association), 
Standard  Zl 68. 11 -94,  Vacuum  Devices  Used 
for  Suction  and  Drainage,  1994. 

17.  Grazer,  F.  M.,  "Suction- Assisted 
Lipectomy:  Its  Indications, 
Contraindications,  and  Complications."  Year 
Book  Medical  Publishers,  1984. 

18.  Ersek,  R.  A.,  J.  Zambrona,  G.  S.  Surak. 
et  al.,  "Suction-assisted  Lipectomy  for 
Correction  of  202  Figure  Faults  in  101 
Patients:  Indications,  Limitations,  and 
Applications,"  Plastic  and  Reconstructive 
Surgery,  78:615-626,  1986. 

19.  Hetter,  G.  P.,  "Optimum  Vacuum 
Pressures  for  Lipiolysis,"  Aesthetic  Plastic 
Surgery.  8:23-26, 1984. 

20.  Christman,  K.  D.,  "Death  Following 
Lipectomy  and  Tissue,"  "Neither  Panacea  of 
Humbug,"  Postffaduate  Medicine,  75:124, 
126. 128. 1984. 

21.'Courtiss,  E.  H.,  "Suction  Lipectomy:  A 
Retrospective  Analysis  of  100  Patients," 
Plastic  and  Reconstructive  Surgery,  73:780- 
796, 1984. 

22.  Badran,  H.  A.,  K.  Z.  Kodeara,  and  M. 
H.  Mabrouk,  "Blood  Conservation  in  Massive 
Suction  Lipectomy,"  Plastic  and 
Reconstructive  Surgery,  92:1298-1304, 1993. 

23.  Hunter,  G.  R.,  R.  O.  Crapo,  and  T.  R. 
Broadlient,  "Pulmonary  Complications 
Following  Abdominal  Lipectomy,"  Plastic 
and  Reconstructive  Surgery,  71:809-817, 
1983. 

24.  Backgrounder,  "Liposuction"  American 
Society  of  Plastic  and  Reconstructive 
Surgeons,  July  1994. 

25.  Pitman,  G.  H.,  and  B.  Teimourian, 
"Suction  Lipectomy:  Complications  and 
Results  by  Survey,"  Plastic  and 
Reconstructive  Surgery,  76:65-72,  1985. 

26.  Tripartite  Biocompatibility  Guidance 
for  Medical  Devices,  September  1986. 

27.  Clinical  Practice  Guidelines,  Plastic 
and  Maxillofacial  Surgery,  American  Society 
of  Plastic  and  Reconstructive  Surgeons, 
Chapter  L:  Localized  Adiposity,  September 
1993. 

28.  International  Standard  ISO-10993 
Biological  Evaluation  of  Medical  Devices  Part 
I  Evaluation  and  Testing,  1995. 

XIII.  Request  for  Comments 

Interested  persons  may,  on  or  before 
February  11, 1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
document.  Two  copies  of  any  comments 


are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  6. 1996. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

|FR  Doc.  9&-29066  Filed  11-12-96;  8:45  am) 

BILUNO  CODE  41«M>1-F 


Health  Care  Financing  Administration 
[Document  Identifier  HCFA-146Q1 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Re<|uest 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  asp>ect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Reinstatemerrt,  with  change,  of 
previously  approved  collection  for 
which  approval  iias  expired;  Title  of 
Information  Collection:  Medicare 
Uniform  Institutional  Provider  Bill 
Form  HCFA-1450  (UB-92)  and 
Instructions,  and  Supporting 
Regulations  42  CFR  424.5  (a)  (5)  (Claim 
for  Payment),  42  CFR  424.32  (Basic 
Requirements  for  all  Claims)  and  42 
CFR  412.60  (Diagnosis-Related  Groups 
Classification  and  Weighting  Factors); 
Form  No.:  HCFA-1450;  Use:  This  form 
and  instructions  are  standardized  for 
use  in  the  Medicare/Medicaid  programs 
to  apply  for  reimbursement  for  covered 
services.  The  HCFA-1450  is  managed 
by  the  National  Uniform  Billing 
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(,'ommitto«,  a  standards  body  sponsored 
by  tilt!  Atnuricnn  tlospitnl  Asso<:iation. 
Most  major  payers,  such  as  th»)  Blues 
network,  the  members  of  the  Fiealth 
Insurance  Association  of  Anieri(ja,  as 
well  as  the  state  hospital  associations, 
are  r<!presonted  on  this  body.  42  CFK 
424.5  (a)  (5).  42  CFR  424.32.  and  42  CFR 
412. HO  are  regulations  underlying  the 
use  of  the  form  HCFA-145()  and  the 
information  captured  on  the  form 
H(IFA-145(),  including  the  use  of 
diagnostic  and  procedural  coding 
systems.  HCFA  solicits  comments  on 
any  and  all  aspecU  of  the  HCFA-145(), 
and  the  use  of  diagnostic  and 
pro<:edural  coding  systems:  HCFA 
currently  uses  the  most  current  version 
of  the  ia>-9-€M  and  CPT/HCPCS: 
Frequency:  On  oc(U]sion;  Affected 
Public:  Business  or  other  for  profit,  not 
for  profit  institutions.  State,  local  or 
tribal  government.  Federal  Government; 
Number  nf  Hespondents:  133,100,000; 
Total  Annual  Responses:  133.100.000; 
Total  Annual  Hours:  993,250. 

To  obtain  copies  of  Uie  supporting 
statement  and  any  related  forms  and 
instructions  for  the  proposed  paperwork 
colle<:tion  referenced  above,  E-mail  your 
request,  including  your  address  and 
phono  number,  to  |Burke l@hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1325.  Written  comments  and 
recommendations  for  the  proposed 
information  collmrtions  must  be  mailed 
within  fiO  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Offif;er 
designated  at  the  following  address: 
HCFA.  Offic:e  of  Financial  and  Human 
Resounres,  Management  Analysis  and 
Planning  Staff,  Attention:  John  Burke, 
Room  C2-2«-17.  7500  Security 
Boulevard.  Baltimore.  Maryland  21244- 
1850. 

ITatcd   NovoinlxT  4.  m^ft. 
Edwin  ).  (ilatzel, 

[)im:tnr.  Munugi'iiifint  Analysm  and  Planning 

Staff.  ( )ffi(:tf  of  Financial  ami  Human 

[<fm)an:fs.  Health  (^irf  t'lnaminf^ 

Administmlion 

IKK  1)«H    4«>-:iH<»47  ("il.'d  n-12    9»i;H»5.im| 

BILUNG  COOE  4I20-01-I> 

[MCFA-fl-IM] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

in  I  ()m[)li.ini  (•  with  tin;  riH|uirem('nt 
of  stM.tion  .fjDt.lc  l(2)l/\)  of  tin; 
I'.ipt^rvvoik  Ki'<liiction  Act  of  MtUTi,  the 
MtMltli  Carv  Fiiiaiicmg  Ailmiiiislratioii 
(HCFA),  l)»'[Kirliu.Mit  (if  Mfiiltli  ,nui 
Hum. in  ScrvHi's,  has  submitted  to  l)i»' 
Olfu  t(  of  Mandf'.cmeiit  ami  Hudg*;! 


(OMB)  the  following  request  for 
emergency  review.  We  are  requesting  an 
emergency  review  because  the 
collection  of  Section  3515  of  the  Chief 
Financial  Officers  Act  of  1990  requires 
government  agencies  to  produce 
auditable  financial  statements  in 
at:cordance  with  Office  of  Management 
and  Budget  guidelines  on  form  and 
content.  Beginning  in  fiscal  year  1996, 
the  Government  Management  and 
Reform  Act  of  1994  requires  that  all 
offices,  bureaus  and  associated  activities 
of  the  24  CFO  Act  agencies  must  be 
covered  in  an  agency-wide,  audited 
financial  statement.  Because  of  the  size 
of  the  Medicaid  program,  we  believe 
that  Medicaid  payables  and  receivables 
are  material  to  both  financial 
statements.  The  agency  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  it  is 
imperative  that  HCFA  collects  this  data 
in  time  for  incorporation  into  HCFA's 
fiscal  year  1996  financial  statement. 
Failure  to  colleci  this  information  could 
result  in  a  disclaimer  on  the  audit 
opinion. 

HCF'A  is  requesting  that  OMB  provide 
a  completed  review  by  November  15, 
1996  and  a  180  day  approval.  During 
this  180-day  period,  HCFA  will  publish 
a  separate  Federal  Register  notice 
announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  Then  HCFA  will  submit 
the  requirements  for  OMB  review  and 
an  extension  of  this  emergency 
approval 

Title  of  Information  Collection 
Request:  New  Collection:  Title  of 
Information  Collection:  Medicaid  Report 
on  Payables  and  Receivables;  FotTit  No.: 
M(;FA-R-199;  Use:Th0  Chief  Financial 
Officers  Act  of  1990  requires 
government  agencies  to  produce 
auditable  financial  statements.  Fomi 
HCFA-R-199  will  collect  acc.ounting 
data  from  the  Slates  on  payables  and 
riMieivables.  Frequency:  Annually; 
Affected  Public:  State,  Local  or  Tribal 
(iovemineni;  Number  of  Respondents: 
57;  Total  Annual  Responses:  57.  Total 
Annual  Hours  Requested   171. 

To  request  copies  of  the  proposed 
paperwork  colle<:tion  referenced  above. 
I  all  tht;  Rt'ports  (iluarance  Office  on 
(4  10)  7Hfi-i;}2fi   Written  comments  .md 
n'(  onimendations  for  the  propo.sed 
iiilorniation  collections  should  be  sent 
within  2  working  days  of  this  notice 
<lire<:tly  to  the  OMB  Desk  Officer 
di'signatud  at  the  following  address: 
OMU  Human  Resources  and  Housing 
IJraii(.!i,  Attention:  Ijuni  Oliven.  New 
Kxe<:utivn  Office  Building,  Room  10235, 
Washington.  DC.  20503, 


Dated:  November  6,  1996. 
Edwin  J.  Glafzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
Administration. 

|FR  Doc.  96-29014  Filed  11-12-96;  8:45  ami 

MUJNQ  COOe  4120-M-P 


[HCFA-1961] 


Ag«ncy  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
colleclioii  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Reinstatement, 
without  change,  of  previously  approved 
collection  for  which  approval  has 
expired;  Tide  of  Information  Collection: 
HCFA  Forms  and  manuals  Order;  Form 
No.:  HCFA-1961;  Use:  The  HCFA-1961 
will  be  used  by  Medicare 
Intermediaries,  Carriers,  State  Agencies, 
SSA  and  End  Stage  Renal  Networks  to 
order  Medicare/Medicaid  forms  and 
program  manuals  from  the  Health  Care 
Financing  Administration;  Frequency: 
Annually;  Affected  Public:  Federal 
Government  and  State,  local,  or  tribal 
government;  Number  of  Respondents: 
200;  Total  Annual  Responses:  200:  Total 
Annual  Hours:  400. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
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Planning  Staff,  Attention:  Linda 
Mansfield,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  November  5, 1996. 
Edwin  |.  Glaixal, 

Director.  S4anagement  Analysis  and  Planning 
Staff,  Office  ofFinancial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

(FR  Doa  96-2901 S  Filed  11-12-96;  8:45  am] 
41: 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

JpoekM  Na  FR-408e-N-14 

Notice  of  Proposed  Infomiation 
Collection  for  Public  Commsnt 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  January  13, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 


the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman.  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Uiban 
Development,  451  7th  Street,  S.W., 
Room  4238,  Washington.  D.C.  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0846, 
for  copies  of  the  proposed  forms  and 
other  available  doctunents.  (This  is  not 
a  toll-free  number). 
SUPPLBCNTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwoik 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  valuate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology:  e.g.,  permitting  electronic 
submission  of  responses. 


This  Notice  also  Usts  the  following 
information: 

Title  of  Proposal:  Contract  and 
Subcontract  Activity. 

OMB  Control  Number:  2577-0088. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  provided  to  HUD  by 
Housing  Agencies/Grantees  will  be  used 
to  prepare  an  annual  report  on  Minority 
Business  Enterprise  (MBE)  participation 
in  Public  and  Indian  Housing  Programs. 
The  report  will  be  submitted  to  the 
Department  of  Commerce  piusuant  to 
Executive  Order  12432.  HUD  will  also 
use  the  information  to  monitor  and 
evaluate  Housing  Agency  performance. 

Forai  Number:  HUD-2516. 

Members  of  affected  public.  State, 
Local  or  Tribal  Government,  Small 
Businesses  or  Organizations. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  3,400  respondents 
annually,  one  hour  per  response,  3,400 
total  burden  hours. 

Status  of  the  proposed  information 
collection:  Revision. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  Chapter  35. 
as  amended. 

Eteted:  November  4, 1996. 
Michael  B.  Janis, 
General  Deputy. 

BIUJNQ  OOOC  4>ia-3>-M 
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[Doctot  No.  fn  <0<i  M  741 

Nottc*  of  Propo— d  MonraHon 
Collection  for  Public  Comment 

AOeCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 
ACnOH:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (ONfB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  soliciting  public 
comments  on  the  subject  proposal. 

OATIS:  Comments  are  due  January  13, 
1997. 


Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
Number  and  be  sent  to:  Reports  Liaison 
Officer,  Office  of  Policy  Development 
and  Research,  U.S.  Department  of 
Housing  and  Urt>an  Development,  451 
7th  Street.  SW,  Room  8226.  Washington, 
DC  20410. 
FOR  FURTHER  MFORMATKM  OOMT ACT: 


Jane  Karadbil,  Office  of  University 
Partnerships — telephone  (202)  708- 
1537.  This  is  not  a  toU-frea  number. 
aUPTLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  solidting  comments 
from  members  of  the  public  and  affected 
entities  conoeming  the  profKwed 
information  collection  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  %vill  nave  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (3)  Enhance 
the  quality,  utility,  and  clarity  of 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  collection  of 
information  on  those  who  are  to 
respond:  including  through  the  use  of 
appropriate  technology,  e.g.,  permitting 
electronic  submission  of  resix>nses. 

This  Notice  also  lists  the  following 
information: 


Title  of  the  Proposal:  Notice  of 
Funding  Availability  and  Application 
Kit  for  the  Hispanic-Serving  bistitutions 
Work  Study  Program  (HSI-WSP). 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  is  being  collected  to  select 
grantees  in  this  statutorily-created 
competitive  grant  program.  The 
information  is  also  being  used  to 
monitor  the  performance  of  grantees  to 
ensure  that  they  meet  statutory  and 
program  goals  and  requirements. 

Members  of  the  affected  public: 
Certain  Hispanic-serving  institutions  of 
higher  education:  89  applicants  and  30 
grantees. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  pursuant 
to  submitting  applications  will  be 
submitted  once.  Information  pursuant  to 
grantee  monitoring  requirements  will  be 
submitted  once  a  year. 

The  following  chart  details  the 
respondent  burden  on  an  annual  basis: 


No.ol 
re- 

aponO- 
ents 


Total 
annual 

re- 
sponses 


Hours 
per  re- 
sponse 


Total 
hours 


Application 

Annual  Reports 
Final  Reports  .. 
Recordkeeping 


30 
30 
30 


89 
30 
30 
30 


40 
6 
8 
5 


3,560 
180 
240 
150 


4.130 


Status  of  proposed  information 
collection:  OMB  approved  an  emergency 
paperwork  clearance  for  this 
information  collection  and  assigned  it 
OMB  Control  No.  2528-0182.  expiration 
date  December  31.  1996.  OMB's 
approval  of  this  regular  paperwork 
clearance  is  (wnding. 

Aatharity:  5>«ction  aS06  of  the  Paperwork 
Reduction  Act  of  1995.  44  U  S.Cl  Chapter  35, 
as  amended. 

Dated:  (Xitober  IS.  1996. 
Michael  A.  SlegBun. 

Assistant  Secretary  for  Policy  Development 
and  Research 

IFK  Doc.  96-28961  Piled  11-12-96:  S:45  ami 
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(Docket  Na  FH-408e-N-67] 

Notlc«  of  Propo— d  Information, 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 


ACTION:  Notice. 


The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  )anuary  13, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker.  Housing.  Department  of 
Housing  and  Urban  Development,  451 — 
7th  Street.  SW.  Room  9116.  Washington*. 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ane  E.  Luton,  telephone  number  (202) 
708-2556:  extension  2537  (this  is  not  a 
toll-free  number)  for  copies  of  the 


proposed  forms  and  other  available 
documents. 

SUPPLBieKTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agertcy,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
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through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

'This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  24  CFR.  Part  266. 
Housing  Finance  Agency  Risk-Sharing 
Program  for  Insured  Affordable 
Multifamily  Project  Loans. 

OMB  Control  Number:  2502-0500. 

Description  of  the  need  for  the 
information  and  proposed  use:  Section 
542(c)  of  the  Housing  and  Urban 
Development  Act  of  1992  directs  HUD 
to  implement  a  pilot  program  of  risk- 
sharing  with  State  and  local  housing 
finance  agencies  (HFAs).  Under  this 
program,  HUD  provides  full  mortgage 
insurance  on  multifamily  housing 
projects  whose  loans  are  imderwritten, 
processed  and  serviced  by  HFAs.  The 
HFAs  will  reimburse  HUD  a  certain 
percentage  of  any  loss  under  an  insured 
loan  depending  upon  the  level  of  risk 
the  HFA  contracts  to  assume. 

The  regulatory  authority  for  this 
program  is  set  forth  in  24  CFR  266, 
published  in  final  form  on  December  5, 
1994.  This  regulation  was  amended  on 
February  29. 1996.  as  part  of  the 
President's  regulatory  reinvention  effort. 
Accordingly,  the  collection  of  this 
information  is  consistent  with  statutory 
requirements. 

Agency  form  numbers:  None. 

Members  of  affected  public:  An 
estimation  of  the  total  number  of  hours 
needed  to  prepare  the  information 
collection  is  18,051,  the  number  of 
respondents  is  330,  frequency  of 
response  is  1 ,  and  the  hours  of  response 
is  547. 

Status  of  the  proposed  information 
collection:  Extension. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  November  4,  1996. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  96-28962  Filed  11-12-96;  8:45  am) 
BILUNO  CODE  *2^0-S7-tt 

[Docket  No.  FR-4086-N-73] 

Notice  Of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposal. 

DATES:  Comments  due:  January  13, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
Number  and  should  be  sent  to:  Reports 
Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development. 
451  7th  Street.  SW,  Room  8226, 
Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Richardson,  Social  Science 
Analyst,  Office  of  Policy  Development 
and  Research — ^telephone  (313)  226- 
6896  (this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Measuring  Quality 
of  Life,  Health,  and  Weil-Being  in 
Different  Housing  Environments. 

Description  of  the  need  for  the 
information  and  proposed  use:  With  the 
reinvention  of  the  Department  of 
Housing  and  Urban  Development  and 
the  restructuring  of  many  HUD 
programs,  it  has  become  increasingly 
important  to  understand  why  certain 
housing  developments  "work"  and 
others  do  not.  The  information  collected 
throughout  this  project  will  be  used  to 
help  HUD  determine  what  survey 
methods  and  questions  appropriately 
assess  the  quaUty  of  life  in  housing 


developments,  and  how  to  measure  the 
unique  contribution  of  housing 
assistance  across  various  dimensions  of 
the  residents'  quality  of  hfe.  Once  the 
best  questions  are  identified  through 
this  survey,  they  will  be  used  luiiformly 
across  HUD's  program  evaluations.  This 
project  is  a  joint  project  with  Canada 
Mortgage  and  Housing  Corporation 
(CMHC)  and  they  hope  to  use  it  for  the 
same  purpose.  Ultimately,  it  will  allow 
better  comparison  of  programs  between 
the  U.S.  and  Canada. 

Members  of  affected  public:  A  total  of 
600  renters  in  a  select  number  of 
assisted  and  unassisted  developments  in 
the  Columbus,  OH  Metropolitan 
Statistical  Area  will  be  surveyed. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  will  be 
collected  to  result  in  600  one-time 
interviews  with  renters.  To  test  the 
question  utility  using  different  methods 
of  administration,  200  renters  will  be 
surveyed  in-person,  200  residents  will 
be  surveyed  by  telephone,  and  200  will 
be  surveyed  by  mail.  The  in-p>erson 
interviews  are  estimated  to  lake 
approximately  1  hour  and  10  minutes 
each.  The  shorter  telephone  and  mail 
surveys  are  estimated  to  take  40  minutes 
each.  This  means  a  total  of  500  hours  of 
response  for  the  information  collection. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  October  23.  1996. 
Michael  A.  Stegman, 
Assistant  Secretary.  Office  of  Policy 
Development  and  Research. 
[FR  Doc.  96-28977  Filed  11-12-96;  8:45  ami 
BILUNQ  CODE  4210-62-M 


[Docket  No.  FR-4086-N-71] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  January  13. 
1997. 
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AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Numtwr  and  should  be  sent  to: 
RefHJrts  Liaison  Officer.  Sheila  E.  fones. 
Department  of  Housing  and  Urban 
Development,  4.51  7th  Street.  SW.  Room 
7230.  VVashin^ton.  DC;  20410. 
FOn  FURTHCR  IMFORMATION  CONTACT: 
Ophelia  H   VViLson  (202)  70H-2186  (this 
is  not  a  toll-free  number)  for  copies  of 
the  proposed  fomis  and  other  available 
documents. 

SUPPt.EMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  coll»x:tion  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  IflO.'V  (44  U.S.C. 
Chapter  35.  as  amended) 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affe<:ted 
n)4encies  t:oncemin>»  the  proposed 
collection  of  information  to:  (1)  Evaluate 


whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(2)  Evaluate  the  accuracy  of  the  agency'? 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  nf  Proposal:  Quarterly 
Performance  Report  for  |ohn  Heinz 
Neighborhood  Development  Program. 

OMB  Control  Number,  if  applicable: 
OMB  No.  2506-0158. 


Description  of  the  need  for  the 
information  and  proposed  use:  The 
reports  provide  information  to  HUD 
necessary  for  program  monitoring  and 
evaluation. 

Agency  form  numbers,  if  applicable: 
Only  as  necessary  the  grantee  may  have 
occassion  to  submit  the  following  forms: 

HUI>-27053  (if  requesting  draw  down  of 

funds) 
HUD-27054  (if  there  is  a  change  in 

access  authorization) 
SF-1199A  (if  banking  information 

changes) 
SF-269A  (if  funds  are  still  being  raised 

to  meet  matching  requirements) 

Members  of  affected  public:  Grantees 
that  have  received  HUD  funding  from 
FY  "94  to  the  present. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection,  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Actwity  ^Num^^o;^     Frequency  o,  response       "-P--  burden 


hours 


hours 


Report  Prop. 


100    Quarterly  (4) 


42 


4,200 


Status  of  the  proposed  information 
collection:  Information  is  currently 
being  collected  from  each  grantee. 

Authority:  .S«>ctioii  JSOfe  of  tho  Paperwork 
KfdiH  tion  Art  of  m'J^.  44  1 1  SC  Chapter  35. 
as  amended 

t)at»!d   Novemt)«T4.  m»H. 

Andrew  Cuomo, 

.■\ssisttint  SfcrfUiry  for  Community  Planning 

and  f)fvfli)pinfnt 

jFK  I)o<    <M>  .'H'lHI  Filed  11    U-9t>.  8  45  am) 
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[Docket  No.  FR-4086-N-72] 

Notice  Of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Se«:retarv  for  Policy  Development  and 
Reseanh.HUD. 
ACTION:  Notice. 

SUMMARY:  The  propostnl  information 
colh^ction  r«>quirenieiit  descril)ed  btilow 
will  btf  submitted  to  the  Office  of 
Management  and  Budgttt  (OMB)  for 
review,  as  requmul  bv  the  Paperwork 
Retluction  ,\ct  The  Dt-p.irtment  is 
soliciting  publu.  (.ommeni  on  the 
subjwt  proposal 

DATES:  C'omments  due:  January  13. 
UW7 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  rt-garding 
this  proposal  Comments  should  r»>fer  to 
the  proposed  by  name  or  OMB  Control 


Number  and  should  be  sent  to:  Reports 
Liaison  Officer.  Office  of  Policy 
Development  and  Research.  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW,  Room  8226, 
Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Richardson,  Economist  and  Social 
Science  Analyst,  Office  of  Policy 
Development  and  Research — telephone 
(313)  226-6896  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended) 

This  Notice  is  soliciting  comments 
from  members  of  tho  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  aa:uracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  qualify,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
r»;spond.  including  through  the  use  of 
appropriate  automated  collection 
tethniques  or  other  forms  of  information 


technology,  e.g.  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  A  Survey  of  Rents, 
Vacancy,  and  Amenities  in  Multifamily 
Projects  in  Michigan. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD  has 
three  primary  needs  for  the  information 
to  be  collected  from  this  survey.  The 
first  is  for  our  Portfolio  Re-engineering 
Demonstration.  Under  that 
demonstration,  the  department  is  to 
explore  ways  to  resolve  the  over- 
subsidization  of  HUD  insured  projects 
receiving  project  based  Section  8.  If 
Portfolio  Re-engineering  is  to  be 
implemented,  it  is  crucial  that  HUD 
know  what  the  appropriate  market  rent 
is  for  different  unit  sizes  at  individual 
developments. 

The  second  is  HUD's  annual 
adjustment  factors  for  Section  8  project 
based  subsidy.  With  this  survey,  we  will 
know  what  are  the  appropriate 
adjustments. 

The  third  is  to  assist  HUD  in  its 
overall  underwriting  process.  The 
department  insures  mortgages  for 
market  rate  multi-family  developments. 
As  part  of  its  determination  on  whether 
HUD  should  insure  the  project,  HUD 
conducts  a  market  study  and  does  an 
appraisal.  This  survey  will  greatly 
improve  the  accuracy  and  efficiency  of 
this  process. 
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Members  of  affected  public:  We 
estimate  that  3,000  housing  managers  in 
the  state  will  be  surveyed. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  will  be 
collected  from  approximately  3,000 
managers  of  multifamily  rental 
developments  in  the  State  of  Michigan. 
The  15  minute  mail  survey  is  planned 
to  be  conducted  annually.  The 
information  being  requested  is 
information  normally  maintained  by 
housing  managers.  The  total  annual 
burden  for  respondents  is  estimated  at 
750  hovu^. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  October  23. 1996. 
Michael  A.  Stegnum, 
Assistant  Secretary,  Office  of  Policy 
Development  and  Research. 

[FR  Doc.  96-28982  Filed  11-12-96;  8:45  am] 
SILUNO  CODE  4210-«2-4l 

[Doclwt  No.  FR-40e6-N-68] 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES:  Comments  due  date:  December 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
E)epartment  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
nimiber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 


and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Airifaoritjr:  Section  3507  of  the  Paperwoti: 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  October  30, 1996. 
David  S.  Cristy, 

Acting  Director.  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  SubmiMion  of  Propoeed 
Infbrmatioii  Collection  to  OMB 

Title  of  Proposal:  Evaluation  of  the 
HUD  Lead-Based  Paint  Hazard 
Reduction  Grant  Program. 

Office:  Lead  Hazard  Control. 

OMB  Approval  Number:  2539-0004. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public  and  private  oi^anizations 
concerned  with  both  environmental 
health  and  the  provision  of  affordable 
housing  need  information  on  how  to 
control  lead-based  paint  hazards  in 
housing  in  the  most  cost  effective 
manner.  Data  from  the  evaluation  study 
will  be  used  by  HUD  and  other  Federal 
agencies  to  determine  the  cost  and 
efficacy  of  various  strategies  for 
controlling  lead-based  paint  hazards 
and  reducing  childhood  lead  exposure. 
Results  will  affect  Federal  regulations 
and  gmdelines  required  under  law,  and 
the  actions  of  State,  local  and  private- 
sector  organizations  will  be  affected  as 
well. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households  and  State.  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  On 
Occasion. 


13,  1996. 

an  informal 

ion  collection  requirement; 

Reporting  Burden: 

Number  of  re- 
sporxlents 

Frequency  of              Hours  per 
response                 response 

Burden 
hours 

Information  Collection  

, 14 

1.791                           .52 

13  162 

Total  Estimated  Burden  Hours: 
13,162. 

Status:  Extension,  without  changes. 

Contact:  Barbara  Haley.  HUD,  (202) 
755-1805  xl26;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  October  30, 1996. 
[FR  Doc.  96-28978  Filed  11-12-96;  8:45  am) 
MLUNQ  CODE  4210-01-M 


Pocket  No.  FR-408ft-N-«9] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  December 
13,  1996. 

ADDRESSES:  Interested  pers^ms  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  writhin  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
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Budget.  Room  10235.  New  Executive 
Office  Building.  Washington.  CX:  20503. 
FOM  FURTHER  MFOMfUTKM  CONTACT: 
Kay  F  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
suPPtEMorrARY  mformation:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  ue  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 


(6)  what  members  of  the  public  will  be 
affiected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (0) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  offidai  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Autherity:  Section  3507  of  the  Paperwork 
Ruduction  Act  of  1W5. 44  U.S.C  35.  as 
•mended. 


Dated:  October  31. 1996. 
DevUIS.CrMy. 

Acting  Director,  Information  Resources 
h4anagoment  Policy  and  Managnnent 
Division. 

Notice  ofSabaiHioii  of  Propoeed 
Inforaiation  CoUection  to  OMB 

Title  ofPmposal:  Mortgagee 
Questionnaire. 

Office:  Housing. 

Oh4B  Approval  Number:  2502-0121. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
iniormation  collected  on  form  HUD- 
9800  provides  an  overview  of  the 
mortgagee's  operations  for  servicing 
HUD-insured  single  family  mortgages. 
HUD  uses  this  information  to  forecast 
possible  weaknesses  in  a  servicing 
op>eration  prior  to  an  on-site  review  of 
the  mortgagee's  office  procedures. 

Form  Number:  HUD-9800. 

Respondents:  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  Biennially. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  cH 


Hours  per 
response 


Burden 
hours 


HUD-4800 


2.800 


.1428 


1.5 


600 


Total  Estimated  Burden  Hours:  600 
Status:  Reinstatement,  without 

changes. 

Contact:  Ted  Green.  HUD,  (202)  708- 

1719.  Joseph  F.  Lackey.  )r..  OMB.  (202) 

395-7316. 

Oeted:  October  31.  190e. 
(PR  Doc  96-28979  Filsd  11-12-90;  8:45  sm) 
■UMO  COtm  4>l»-«t-ll 

[Doctet  Na  FR-40M-N-70I 

Submission  for  OMB  fWviewr: 
Cofflmsnt  Request 

AOCNCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  IDepartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  December 
13. 1996 

A00RE88CS:  interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  luune  and/or 


OMB  approval  number  and  should  be 
sent  to:  )oseph  F.  Lackey.  Jr..  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  MFORMATKM:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as      « 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
aHected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 


number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C  35,  as 
amended. 

Dated:  October  24, 1996. 
DaTid  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submiasion  of  Piopoaed 
Information  CoUection  to  OMB 

Title  of  Proposal:  Request  for 
Occupied  Conveyance. 

Office:  Housing. 

Oh4B  Approval  Number:  2502-0268. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Tenants  will  provide  certain 
information  to  HUD  that  will  determine 
if  the  occupant  is  financially  able  to  pay 
the  fair  market  rent  and/or  whether  a 
member  of  the  immediate  family  suffers 
from  a  temporary  illness  or  injury  which 
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-  wotild  prevent  a  physical  move  bom  the        Respondents:  Individuals  or 
property.  Households  and  Business  or  Other  For- 

Form  Number:  HUD-9535.  Profit. 


Mortgagees 
Mortgagors 


Frequency  of  Submission:  On 
Occasion. 
Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


3.000 
8.025 


17.83 
1.00 


25 
.50 


13.375 
4,013 


Total  Estimated  Burden  Hours: 
17.388. 

Status:  Extension,  without  changes. 

Contact:  Rose  Donnelly /Art  Orton, 
HUD.  (202)  708-4767,  Joseph  F.  Uckey, 
Jr.,  OMB,  (202)  395-7316. 

Dated:  October  24. 1996. 
[FR  Doc.  96-28980  Filed  11-12-96;  8:45  am] 

HLUNQ  OOOE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Permit 

The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.y. 

PRT-820586 

Applicant:  Leslie  Colley,  Clinch  River 
Community  Project,  Sneedville,  Tennessee 

The  applicant  requests  a  permit  to 
take  (collect  and  retain  relic  shells) 
endangered  and  threatened  mussel 
species  native  to  the  upper  Clinch  River, 
Hancock  Coiuty,  Tennessee  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

PRT-820707 

Applicant:  Dr.  Gary  D.  Schnell,  Oklahoma 
Biological  SurvCy,  Norman,  Oklahoma 

The  applicant  requests  a  permit  to 
take  (capture  and  release  for  population 
surveys,  or  temporarily  hold  for 
translocation  or  behavioral  research)  the 
endangered  American  burying  beetle, 
Nicrophorus  americanus,  throughout 
the  species  range  in  Arkansas  and 
Oklahoma  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-820585 

Applicant:  Alejandro  N.  Lima,  Miami-Dade 
Community  College,  Wolfson  Campus, 
Miami,  Florida 

The  applicant  requests  a  permit  to 
take  (collect  cuttings  and  fiiiits,  and 
manipulate  blossoms)  the  endangered 
Key  tree-  cactus.  Pilosocereus  robinii.  at 
.Key  Deer  National  WildUfe  Refuge, 


Monroe  Coimty.  Florida  for  the  piupose 
of  enhancement  of  survival  of  the 
species. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
Regional  Permit  Coordinator,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  within  30  days  of  the  date  of 
this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  pubUcation  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  1875  Century 
Boulevard.  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Dated:  November  1, 1996. 
Garland  B.  Pardue, 
Acting  Regional  Director. 
(FR  Doc.  96-28987  Filed  11-12-96;  8:45  am) 
BIUINQ  COOE  4310-6ft-P 


Notice  of  Receipt  of  an  Application, 
and  Availability  of  an  Environmental 
Assessment  and  Rnding  of  No 
Significant  impact  for  an  Incidental 
Talis  Permit  bjf  Union  Camp 
Corporation,  Woodlands  Division,  for 
Forest  lAana^^ement  in  South-Central 
AiatMma 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Union  Camp  Corporation, 
Woodlands  Division  (Applicant),  seeks 
an  incidental  take  permit  (ITP)  from  the 
Fish  and  Wildlife  Service  (Service), 
pursuant  to  Section  10(a)(1)(B)  of  ^e 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.),  (Act)  as  amended. 
The  FTP  would  authorize  for  a  period  of 
30  years,  the  incidental  take  of  a 
threatened  species,  the  Red  Hill's 
salamander  [Phaeognathus  hubrichti). 
The  proposed  take  is  incidental  to  forest 
management  activities  on  about  3,810 


acres  owned  by  the  Applicant  in  BuUer, 
Conecuh,  Covington,  and  Crenshaw 
Counties.  Alabama.  The  Service  also 
announces  the  availability  of  an 
Environmental  Assessment  (EA)  and 
Habitat  Conservation  Plan  (HCP)  for  this 
ITP  application.  The  HCP,  which  is 
required  by  Section  10(a)(2)(A)  of  the 
Act,  was  prepared  and  submitted  by  the 
Applicant  with  the  permit  application. 
Copies  of  the  EA  and/or  HCP  may  be 
obtained  by  making  a  request  in  writing 
to  the  Regional  Office  (see  ADDRESSES). 
This  notice  also  advises  the  public  that 
the  Service  has  made  preliminary 
determinations  that  issuing  an  ITP  to 
the  Applicant  is  not  a  major  Fbderal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  (NEPA)  as  amended.  The  Finding 
of  No  Significant  Impact  (FONSI)  is 
based  on  information  contained  in  the 
EA  and  HCP.  The  final  determination 
will  be  made  no  sooner  than  30  days 
from  the  date  of  this  notice.  This  notice 
is  provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  Regulations  (40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application,  EA  and  HCP  should  be  sent 
to  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  December  13, 1996. 

ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Dociunents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  at  the  Jackson, 
Mississippi.  Field  Office,  6578  Dogwood 
View  Parkway.  Suite  A,  Jackson, 
Mississippi  39213.  Written  data  or 
comments  concerning  the  application, 
EA,  or  HCP  should  be  submitted  to  the 
Regional  Office.  Comments  must  be 
submitted  in  writing  to  be  processed. 
Please  reference  permit  number  PRT- 
821527  in  such  comments,  or  in 
requests  for  the  documents  discussed 
herein.  Requests  for  the  docuiments 
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must  be  in  writing  to  be  adequately 
processed. 

FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator.  Atlanta.  Georgia  (see 
A00RESSE8  above),  telephone:  404/67»- 
7110;  or  Mr.  Will  MtDearman  at  the 
Jackson,  Mississippi.  Field  Office  (see 
ADDRESSES  above),  telephone:  601/965- 
4900  ext.  24. 

SUPPLEMENTARY  INFORMATION:  The  Red 
Hill's  salamander  (RilS).  Pbaeognathus 
bubrichti,  is  a  plethodontid  salamander 
known  only  from  the  Red  Hills  region 
of  south-central  Alabama  in  portions  of 
Butler,  Conecuh.  Covington.  Crenshaw, 
and  Monroe  Counties.  This 
physiographic  subdivision  of  the  Gulf 
Coastal  Plain  is  distinguished  by  hilly, 
di.ssected  terrain,  frequently  with  steep 
side  slopes  extending  200  feet  from  the 
ridge  to  the  base  of  the  lower  slope. 
Natural  vegetation  of  these  moist,  steep, 
sheltered  slopes  and  ravines  consists  of 
a  beech-magnolia  forest  community. 
Characteristic  woody  species  in  the 
forest  oveKtory  include  American  beech 
[Fagus  grandifolio],  bigleaf  magnolia 
[Magnolia  macrophylla),  southern 
magnolia  [M.  gmndiflom).  white  oak 
(Quercus  alba),  and  tulip  tree 
{Uhodendrnn  tuliptftfra).  Portions  of 
this  and  closely  related  forest  types  in 
the  Red  Hills  region  are  underlain  by 
clays,  claystones.  and  siltones  of  the 
Tallahatta  and  Hatchetigbee  formations. 
RHS  occupy  subterranean  burrows 
within  the  fis.sures  and  channels  of 
these  formations  on  relatively  steep 
slopes  beneath  undisturtwd  and 
moderately  disturbed  hardwood  and 
hardwood-pine  dominated  forests.  RHS, 
which  rarely  leave  their  burrows,  prey 
upon  ground-dwelling  arthropods 
lo<:afed  within  burrows  or  outside 
burrows  near  the  burrow  entrance. 
Substrates  of  the  Tallahatta  and 
Hatcheligbee  fonnation  apparently  are 
important  for  maintaining  suitable 
moisture  required  for  these  amphibians. 
Other  important  factors  preventing  the 
dessication  of  RHS  microhabitat  include 
loamy  soils,  leaf  litter  from  diH:iduous 
trees,  and  a  well  developed  ovarstory 
canopy  of  hardwoods  that  intercepts 
diret;t  sunlight.  Timber  management 
practices  that  reduce  or  eliminate  the 
forest  canopy,  disturb  or  compact  soils, 
and  convert  hardwoo<l-dominaled 
forests  to  pine-dominated  forests  can 
incidentally  kill  or  injure  R}1S  in 
violation  of  Set:lion  9  of  the  Act.  Such 
pra<:tices  can  involve  timber  harvest,  the 
operation  of  vehicular  logging 
equipment,  timber  regeneration,  and  site 
preparation  in  habitat  occupied  by  RHS. 
Based  on  RHS  surveys  conducted  bv  the 
Applicant.  RHS  may  o«M:ur  on  about 


3.810  acres  of  lands  owned  or  managed 
by  Union  Camp  Corporation.  This 
represents  about  seven  percent  of  the 
rangewide  total  habitat  estimated  to 
remain  in  1978. 

The  EA  considers  the  environmental 
consequences  of  two  alternatives.  The 
proposed  action  is  the  issuance  of  the 
IT?  based  upon  the  submittal  of  the 
HCP.  This  action  is  based  on  a 
preliminary  determination  by  the 
Service  that  the  HCP  will  satisfy  the 
requirements  of  Section  10(a)(2)(B)  of 
the  Act.  By  this  alternative,  the  HCP 
restricts  timber  management  activities 
in  habitat  preferred  by  RHS.  Preferred 
habitat  occupies  about  1.816  acres  with 
steep  (>30  degree)  slopes,  underlain  by 
the  Tallahatta  or  Hatchetigbee 
formations,  with  a  hardwood  or  mixed 
hardwood-pine  forest.  Pine  will  be 
harvested  by  limited  single  tree 
selection  while  maintaining  a  hardwood 
canopy  coverage  over  at  least  90  percent 
of  a  site.  To  minimize  disturbance  to 
soils  and  destruction  of  burrows,  no 
vehicular  logging  equipment  will 
operate  within  preferred  habitat.  Felled 
timber  will  be  pulled  from  preferred 
habitat  by  cable  from  vehicular  or  other 
logging  equipment  located  in  adjacent, 
non-preferred  habitat.  In  habitat 
marginally  suitable  for  RHS.  about  1,994 
acres,  normal  indu.strial  forest 
silvicultural  practices  will  be  applied. 
Marginally  suitable  habitat  consists  of 
slopes  less  than  30  degrees,  with 
Tallahata  or  Hatchetigbee  formations 
and  forest  cover  of  mixed  hardwood- 
pine  or  pine.  RHS  populations  in 
marginally  suitable  habitat  will  be 
significantly  reduced  or  eliminated  as  a 
result  of  clearcutting.  site  preparation, 
and  conversion  to  pine  forests.  Because 
RHS  are  more  common  and  abundant  in 
preferred  (optimal)  habitat,  the  HCP  will 
conserve  core  RHS  (>opulations  where 
most  RHS  exist.  Populations  in 
preferred  habitat  are  expected  to  remain 
viable,  contributing  to  the  recovery  of 
the  species.  The  HCP  also  includes 
maintaining  forest  buffer  zones  adjacent 
to  preferred  habitat,  staff  training  to 
implement  the  HCP.  funding,  and 
monitoring  and  reporting  of 
management  actions  in  preferred  and 
marginally  suitable  habitat. 

The  se<:ond  alternative  in  the  EA  is 
the  no  action  alternative  in  which  the 
Service  would  not  issue  the  FTP.  The 
basis  for  this  alternative  would  be  the 
failure  of  the  Applicant  to  satisfy 
requirements  of  Section  10(a)(2)(B)  of 
the  Act  for  FTP  issuance.  Without  the 
authority  to  incidentally  take  RHS.  the 
Applicant  is  expected  to  continue  to 
manage  forests  in  ot:cupied  habitat 
according  to  existing  current  company 
guidelines  or  modified  guidelines  that 


substantially  reduce  or  eliminate  the 
likelihood  of  incidental  take  in 
preferred  and  marginally  suitable 
habitat. 

Such  measures,  in  comparison  to  the 
first  alternative,  would  be  expected  to 
involve  additional  restrictions  on  timber 
harvest  and  managing  habitat  occupied 
by  RHS  in  a  manner  to  avoid  incidental 
take. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  this  ITP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  NEPA  and  will  result  in  the  FONSI. 
This  preliminary  determination  is  based 
on  information  in  the  EA  and  HCP.  The 
determination  may  be  revised  due  to 
public  comment  received  in  response  to 
this  notice.  An  excerpt  from  the  FONSI 
reflecting  the  Service's  finding  on  the 
application  is  provided  below: 

Based  on  the  analysis  conducted  by 
the  Service,  it  has  been  determined  that: 

1.  Issuance  of  an  FTP  would  not  have 
significant  effects  on  the  human 
environment  in  the  project  area. 

2.  The  proposed  take  is  incidental  to 
an  otherwise  lawful  activity. 

3.  The  Applicant  has  ensured  that 
adequate  funding  will  be  provided  to 
implement  the  measures  proposed  in 
the  submitted  HCP. 

The  Service  will  also  evaluate 
whether  the  issuance  of  a  Section 
10(a)(1)(B)  ITP  complies  with  Section  7 
of  the  Act  by  conducting  an  intra- 
Service  Section  7  consultation.  The 
results  of  the  Section  7  biological 
opinion,  in  combination  with  the  above 
nndings.  will  be  used  in  the  final 
analysis  to  determine  whether  or  not  to 
issue  the  ITP. 

Dated:  November  11,  1996. 
Garland  B.  Pardue. 
Acting  Regional  Director. 
jFR  Doc.  96-28986  Filed  11*12-96;  8:45  ami 
WLUNO  COM  MS0-01-P 


Geological  Survey 

Request  for  Public  Comment  on 
Proposed  Information  Collection  To  Be 
SutMnitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  tt>e 
Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  may 
be  obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
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listed  below.  Comments  and  suggestions 
on  the  proposal  should  be  made  within 
60  days  directly  to  the  Bureau  clearance 
officer,  U.S.  Geological  Survey.  208 
National  Center.  12201  Sunrise  Valley 
Drive.,  Reston,  Virginia.  20192. 
telephone  (703)  648-7313. 

Tide:  National  Mapping  Division  Data 
Grant  Program  for  Land  Processes 
Research. 

0MB  approval  number:  1028-0052. 

Abstract:  Respondents  supply 
information  and  awardees  supply  a  final 
report.  Application  information 
identifies  the  land  processes  research 
project  and  remotely  sensed  data 
requirements.  Final  report  identifies 
utility  of  Data  Grant  Program  in  the 
completion  of  the  nonprofit  institution's 
research  project. 

Bureau  form  number:  None. 

Frequency:  Annually. 

Description  of  respondents:  Non- 
profit institutions. 

Estimated  completion  time:  25  hours. 

Annual  responses:  520. 

Annual  burden  hours:  13,000  hours. 

Bureau  clearance  officer:  John 
Cordyack,  703-648-7313. 

Dated:  November  4. 1996. 
Richard  E.  Witmer, 

Acting  Chief.  National  Mapping  Division. 
|FR  Doc.  96-28944  Filed  11-12-96;  8:45  am] 

BILUNG  CODE  4310-31-M 


58211 


Federal  Geographic  Data  Committee 
(FGDC);  Public  Meeting  of  the  FGDC 
Facilities  Worlcing  Group 

AGENCY:  U.S.  Geological  Survey, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  is  to  invite  pubHc 
participation  in  meetings  of  the  FGDC 
Facilities  Working  Group  and  its 
subgroups.  The  major  topic  for  these 
meetings  is  development  of  a  Facility  ID 
standard,  a  utility  data  content  standard, 
and  an  environmental  hazard  data 
content  standard. 

TIME  AND  PLACE:  9  December  1996,  at 
Headquarters  U.S.  Army  Corps  of 
Engineers,  in  Room  8124C  of  the  Pulaski 
Building,  20  Massachusetts  Avenue, 
NW,  Washington,  DC.  The  Pulaski 
building  is  located  just  a  few  blocks 
west  of  Union  Station.  The  Facilities 
Working  Group  will  meet  from  1:00 
p.m.  until  3:00  p.m.;  the  Facility  ID  and 
Environmental  Hazard  Data  Content 
Standard  teams  will  meet  from  10:00 
a.m.  until  12:00  noon:  and  Utility  Data 
Content  Standard  team  will  meet  from 
3:15  until  4:15  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Fox,  FGDC  Secretariat.  U.S. 


Geological  Survey.  590  National  Center, 
12201  Sunrise  Valley  Drive,  Reston. 
Virginia  20192;  telephone  (703)  648- 
5514;  facsimile  (703)  648-5755;  Internet 
"gdc@usgs.gov". 

SUPPLEMENTARY  INFORMATION:  The  FGDC 
is  a  committee  of  Federal  agencies 
engaged  in  geospatial  activities.  The 
FGDC  Facilities  Working  Group 
specifically  focuses  on  geospatial  data 
issu*  related  to  facilities  and  facility 
management.  A  facility  is  an  entity  with 
location,  deliberately  established  as  a 
site  for  designated  activities.  A  facility 
database  might  describe  a  factory,  a 
military  base,  a  college,  a  hospital,  a 
power  plant,  a  fishery,  a  national  park, 
an  office  building,  a  space  command 
center,  or  a  prison.  The  database  for  a 
complex  facility  may  describe  muUiple 
functions  or  missions,  multiple 
buildings,  or  even  a  county,  town,  or 
city.  The  objectives  of  the  Working 
Group  are  to:  promote  standards  of 
accuracy  and  currentness  in  facilities 
data  which  are  financed  in  whole  or  in 
part  by  Federal  funds;  exchange 
information  on  technological 
improvements  for  collecting  facilities 
data;  encourage  the  Federal  and  non- 
Federal  community  to  identify  and 
adopt  standards  specifications  for 
facilities  data;  and  promote  the  sharing 
of  facilities  data  among  Federal  and 
non-Federal  organizations. 

Dated:  November  1. 1996. 
Wendy  A.  Budd, 

Associate  Chief,  National  Mapping  Division. 
(PR  Doc.  96-28949  Filed  11-12-96;  8:45  ami 

BILUNG  CODE  4310-31-M 


Bureau  of  Indian  Affairs 

Indian  Entities  Recognized  and  Eligible 
To  Receive  Services  From  the  United 
States  Bureau  of  Indian  Affairs 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
current  list  of  tribal  entities  recognized 
and  eligible  for  funding  and  services 
from  the  Bureau  of  Indian  Affairs  by 
virtue  of  their  status  as  Indian  tribes. 
This  notice  is  published  pursuant  to 
Section  104  of  the  Act  of  November  2, 
1994  (Pub.  L.  103-454;  108  Stat.  4791, 
4792). 

FOR  FURTHER  INFORMATION  CONTACT: 
Daisy  West,  Bureau  of  Indian  Affairs, 
Division  of  Tribal  Government  Ser\'ices. 
MS-4641-MIB.  1849  C  Street,  NW, 
Washington,  D.C.  20240.  Telephone 
number:  (202)  208-2475. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  under  25 
U.S.C.  2  and  9  and  209  DM  8. 

Published  below  are  lists  of  federally 
acknowledged  tribes  in  the  contiguous 
48  states  and  in  Alaska.  The  list  is 
updated  from  the  last  such  list 
published  in  February  16,  1995  (60  FR 
9250),  to  include  tribes  acknowledged 
through  the  Federal  acknowledgment 
process.  The  listed  entities  are 
acknowledged  to  have  "the  immunities 
and  privileges  available  to  other 
federally  acknowledged  Indian  tribes  by 
virtue  of  their  government-to- 
government  relationship  with  the 
United  States  as  well  as  the 
responsibilities,  powers,  limitations  and 
obligations  of  such  tribes."  25  CFR  83.2 
(1996  ed.).  We  have,  however, 
continued  the  practice  of  listing  the 
Alaska  Native  entities  separately  solely 
for  the  purpose  of  facilitating 
identification  of  them  and  reference  to 
them  given  the  large  number  of  complex 
Native  names. 

Indian  Tribal  Entities  Within  the 
Contiguous  48  States  Recognized  and 
Eligible  to  Receive  Services  From  the 
United  States  Bureau  of  Indian  Affairs 

Absentee-Shawnee  Tribe  of  Indians  of 

Oklahoma 
Agua  Caliente  Band  of  Cahuilla  Indians 

of  the  Agua  Caliente  Indian 

Reservation,  California 
Ak  Chin  Indian  Community  of  Papago 

Indians  of  the  Maricopa,  Ak  Chin 

Reservation,  Arizona 
Alabama  and  Coushatta  Tribes  of  Texas 
Alabama-Quassarte  Tribal  Town  of  the 

Creek  Nation  of  Oklahoma 
Alturas  Indian  Rancheria  of  Pit  River 

Indians  of  California 
Apache  Tribe  of  Oklahoma 
Arapahoe  Tribe  of  the  Wind  River 

Reservation,  Wyoming 
Aroostook  Band  of  Micmac  Indians  of 

Maine 
Assiniboine  and  Sioux  Tribes  of  the  Fort 

Peck  Indian  Reservation,  Montana 
Augustine  Band  of  Cahuilla  Mission 

Indians  of  the  Augustine  Reservation, 

California 
Bad  River  Band  of  the  Lake  Superior 

Tribe  of  Chippewa  Indians  of  the  Bad 

River  Reservation,  Wisconsin 
Bay  Mills  Indian  Community  of  the 

Sault  Ste.  Marie  Band  of  Chippewa 

Indians,  Bay  Mills  Reservation, 

Michigan 
Bear  River  Band  of  the  Rohnerville 

Rancheria  of  California 
Berry  Creek  Rancheria  of  Maidu  Indians 

of  California 
Big  Lagoon  Rancheria  of  Smith  River 

Indians  of  California 


58212  Federai  Register  /  Vol.  61,  No.  220  /  Wednesday,  November  13.  1996  /  Notices 


Big  Pine  Band  of  Owens  Valley  Paiute 

Shoshone  Indians  of  the  Big  Pine 

Reservation.  California 
Big  Sandy  Rancheria  of  Mono  Indians  of 

California 
Big  Valley  Rancheria  of  Porno  &  Pit 

River  Indians  of  California 
Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  Montana 
Blue  Lake  Rancheria  of  California 
Bridgeport  Paiute  Indian  Colony  of 

California 
Buena  Vista  Rancheria  of  Me- Wuk 

Indians  of  California 
Bums  Paiute  Tribe  of  the  Bums  Paiute 

Indian  Colony  of  Oregon 
Cabazon  Band  of  Cahuilla  Mission 

Indians  of  the  Cabazon  Reservation, 

California 
Cachil  DeHe  Band  of  Wintun  Indians  of 

the  Colusa  Indian  Community  of  the 

Colusa  Rancheria.  California 
Caddo  Indian  Tribe  of  Oklahoma 
Cahuilla  Band  of  Mission  Indians  of  the 

Cahuilla  Reservation,  California 
Cahto  Indian  Tribe  of  the  Laytonville 

Rancheria,  California 
Campo  Band  of  Diegueno  Mission 

Indians  of  the  Campo  Indian 

Reservation,  California 
Capitan  Grande  Band  of  Diegueno 
Mission  Indians  of  California: 

Barona  Croup  of  Capitan  Grande  Band 
of  Mission  Indians  of  the  Barona 
Reservation.  Califomia 

Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of 
the  Viejas  Reservation.  Califomia 
Catawba  Tribe  of  South  Carolina 
Cayuga  Nation  of  New  York 
Cedarville  Rancheria  of  Northern  Paiute 

Indians  of  Califomia 
Chemehuevi  Indian  Tribe  of  the 

Chemehuevi  Reservation.  Califomia 
Cher-Ae  Heights  Indian  Community  of 

the  Trinidad  Rancheria,  Califomia 
Cherokee  Nation  of  Oklahoma 
Cheyenne- Arapaho  Tribes  of  Oklahoma 
Cheyenne  River  Sioux  Tribe  of  the 

Cheyenne  River  Reservation,  South 

IDakota 
Chickasaw  Nation  of  Oklahoma 
Chicken  Ranch  Rancheria  of  Me-Wuk 

Indians  of  Califomia 
Chippewa-Cree  Indians  of  the  Rocky 

Boy's  Reservation,  Montana 
Chitimacha  Tribe  of  Louisiana 
Choctaw  Nation  of  Oklahoma 
Citizen  Potawatomi  Nation,  Oklahoma 
Qoverdale  Rancheria  of  Porno  Indians 

of  Califomia 
Coast  Indian  Community  of  Yurok 

Indians  of  the  Resighini  Rancheria, 

Califomia 
Cocopah  Tribe  of  Arizona 
Coeur  D'Alene  Tribe  of  the  Coeur 

D'Alene  Reservation.  Idaho 
Cold  Springs  Rancheria  of  Mono  Indians 

of  Califomia 


Colorado  River  Indian  Tribes  of  the 

Colorado  River  Indian  Reservation, 

Arizona  and  Califomia 
Comanche  Indian  Tribe,  Oklahoma 
Confederated  Salish  ft  Kootenai  Tribes 

of  the  Flathead  Reservation,  Montana 
Confederated  Tribes  of  the  Chehalis 

Reservation,  Waahin^on 
Confederated  Tribes  ofthe  Colville 

Reservation,  Washington 
Confederated  Tribes  ofthe  Coos,  Lower 

Umpqua  and  Siuslaw  Indians  of ' 

Oregon 
Confederated  Tribes  of  the  Goshute 

Reservation,  Nevada  and  Utah 
Confederated  Tribes  ofthe  Grand  Ronde 

Community  of  Oregon 
Confederated  Tribes  ofthe  Siletz 

Reservation,  Oregon 
Confederated  Tribes  ofthe  Umatilla 

Reservation,  Oregon 
Confederated  Tribes  ofthe  Warm 

Springs  Reservation  of  Oregon 
Confederated  Tribes  and  Bands  of  the 

Yakama  Indian  Nation  ofthe  Yakama 

Reservation,  Washington 
Coquille  Tribe  of  Oregon 
Cortina  Indian  Rancheria  of  Wintun 

Indians  of  Califomia 
Coushatta  Tribe  of  Louisiana 
Cow  Creek  Band  of  Umpqua  Indians  of 

Oregon 
Coyote  Valley  Band  of  Pomo  Indians  of 

Califomia 
Crow  Tribe  of  Montana 
Crow  Creek  Sioux  Tribe  ofthe  Crow 

Creek  Reservation,  South  Dakota 
Cuyapaipe  Community  of  Diegueno 

Mission  Indians  ofthe  Cuyapaipe 

Reservation,  Califomia 
Death  Valley  Timbi-Sha  Shoshone  Band 

of  Califomia 
Delaware  Tribe  of  Indians,  Oklahoma 
Delaware  Tribe  of  Westem  Oklahoma 
Devils  Lake  Sioux  Tribe  of  the  Devils 

Lake  Sioux  Reservation,  North  Dakota 
Dry  Creek  Rancheria  of  Pomo  Indians  of 

Califomia 
Duckwater  Shoshone  Tribe  of  the 

Duckwater  Reservation,  Nevada 
Eastern  Band  of  Cherokee  Indians  of 

North  Carolina 
Eastern  Shawnee  Tribe  of  Oklahoma 
Elem  Indian  Colony  of  Pomo  Indians  of 

the  Sulphur  Bank  Rancheria, 

Califomia 
Elk  Valley  Rancheria  of  Califomia 
Ely  Shoshone  Tribe  of  Nevada 
Enterprise  Rancheria  of  Maidu  Indians 

of  Cahfomia 
Flandreau  Santee  Sioux  Tribe  of  South 

Dakota 
Forest  County  Potawatomi  Community 

of  Wisconsin  Potawatomi  Indians, 

Wisconsin 
Fort  Belknap  Indian  Community  of  the 

Fort  Belknap  Reservation  of  Montana 
Fort  Bidwell  Indian  Community  of 

Paiute  Indians  of  the  Fort  Bidwell 

Reservation,  Califomia 


Fort  Independence  Indian  Community 

of  Paiute  Indians  of  the  Fort 

Independence  Reservation,  Califomia 
Fort  McDermitt  Paiute  and  Shoshone 

Tribes  of  the  Fort  McDermitt  Indian 

Reservation,  Nevada 
Fort  McDowell  Mohave-Apache  Indian 

Community  of  the  Fort  McDowell 

Indian  Reservation,  Arizona 
Fort  Mo)ave  Indian  Tribe  of  Arizona, 

Califomia  &  Nevada 
Fort  Sill  Apache  Tribe  of  Oklahoma 
Gila  River  Pima-Maricopa  Indian 

Community  of  the  Gila  River  Indian 

Reservation  of  Arizona 
Grand  Traverse  Band  of  Ottawa  ft 

Chippewa  Indiaiu  of  Michigan 
Greenville  Rancheria  of  Maidu  Indians 

of  Califomia 
Grindstone  Indian  Rancheria  of  Wintun- 

Wailaki  Indians  of  Califomia 
Guidiville  Rancheria  of  Cahfomia 
Hannahville  Indian  Community  of 

Wisconsin  Potawatomie  Indians  of 

Michigan 
Havasupai  Tribe  ofthe  Havasupai 

Reservation,  Arizona 
Ho-Chunk  Nation  of  Wisconsin 

(formerly  knowm  as  the  Wisconsin 

Winnebago  Tribe) 
Hoh  Indian  Tribe  of  the  Hoh  Indian 

Reservation,  Washington 
Hoopa  Valley  Tribe  of  tne  Hoopa  Valley 

Reservation.  Califomia 
Hopi  Tribe  of  Arizona 
Hopland  Band  of  Pomo  Indians  ofthe 

Hopland  Rancheria,  Califomia 
Houlton  Band  of  Maliseet  Indians  of 

Maine 
Hualapai  Indian  Tribe  ofthe  Hualapai 

Indian  Reservation,  Arizona 
Huron  Potawatomi,  Inc.,  Michigan 
Inaja  Band  of  Diegueno  Mission  Indians 

of  the  Inaja  and  Cosmit  Reservation, 

Califomia 
lone  Band  of  Miwok  Indians  of 

Califomia 
Iowa  Tribe  of  Kansas  and  Nebraska 
Iowa  Tribe  of  Oklahoma 
Jackson  Rancheria  of  Me-Wuk  Indians  of 

Califomia 
lamestovsm  Klallam  Tribe  of  Washington 
Jamul  Indian  Village  of  Califomia 
jena  Band  of  Choctaw  Indians, 

Louisiana 
Jicarilla  Apache  Tribe  ofthe  Jicarilla 

Apache  Indian  Reservation,  New 

Mexico 
Kaibab  Band  of  Paiute  Indians  of  the 

Kaibab  Indian  Reservation,  Arizona 
Kalispel  Indian  Community  of  the 

Kalispel  Reservation,  Washington 
Karuk  Tribe  of  Califomia 
Kashia  Band  of  Pomo  Indians  of  the 

Stewarts  Point  Rancheria,  Califomia 
Kaw  Nation,  Oklahoma 
Keweenaw  Bay  Indian  Community  of 

L'Anse  and  Ontonagon  Bands  of 

Chippewa  Indians  of  the  L'Anse 

Reservation,  Michigan 
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Kialegee  Tribal  Town  of  the  Creek 

Indian  Nation  of  Oklahoma 
Kickapoo  Tribe  of  hidians  of  the 

Kickapoo  Reservation  in  Kansas 
Kickapoo  Tribe  of  Oklahoma 
Kickapoo  Traditional  Tribe  of  Texas 
Kiowa  Indian  Tribe  of  Oklahoma 
Klamath  Indian  Tribe  of  Oregon 
Kootenai  Tribe  of  Idaho 
La  Jolia  Band  of  Luiseno  Mission 

Indians  ofthe  La  Jolla  Reservation, 

Califomia 
La  Posta  Band  of  Diegueno  Mission 

Indians  of  the  La  Posta  Indian 

Reservation,  Califomia 
La  Courte  Orel  lies  Band  of  Lake 

Superior  Chippewa  Indians  of  the  Lac 

Courte  Orel  lies  Reservation  of 

Wisconsin 
Lac  du  Flambeau  Band  of  Lake  Superior 

Chippewa  Indians  ofthe  Lac  du 

Flambeau  Reservation  of  Wisconsin 
Lac  Vieux  Desert  Band  of  Lake  Superior 

Chippewa  Indians  of  Michigan 
Las  Vegas  Tribe  of  Paiute  Indians  ofthe 

Las  Vegas  Indian  Colony,  Nevada 
Little  River  Band  of  Ottawa  Indians  of 

Michigan 
Little  Traverse  Bay  Bands  of  Odawa 

Indians  of  Michigan 
Los  Coyotes  Band  of  Cahuilla  Mission 

Indians  of  the  Los  Coyotes 

Reservation,  Califomia 
Lovelock  Paiute  Tribe  of  the  Lovelock 

Indian  Colony,  Nevada 
Lower  Bmle  Sioux  Tribe  of  the  Lower 

Brule  Reservation,  South  Dakota 
Lower  Elwha  Tribal  Community  of  the 

Lower  Elwha  Reservation, 

Washington 
Lower  Sioux  Indian  Community  of 

Minnesota  Mdewakanton  Sioux 

Indians  of  the  Lower  Sioux 

Reservation  in  Minnesota 
Lummi  Tribe  of  the  Lummi  Reservation, 

Washington 
Lytton  Rancheria  of  Califomia 
Makah  Indian  Tribe  of  the  Makah  Indian 

Reservation,  Washington 
Manchester  Band  of  Pomo  Indians  ofthe 

Manchester-Point  Arena  Rancheria, 

Califomia 
Manzanita  Band  of  Diegueno  Mission 

Indians  ofthe  Manzanita  Reservation, 

Califomia 
Mashantucket  Pequot  Tribe  of 

Connecticut 
Mechoopda  Indian  Tribe  of  Chico 

Rancheria,  California 
Menominee  Indian  Tribe  of  Wisconsin 
Mesa  Grande  Band  of  Diegueno  Mission 

Indians  of  the  Mesa  Grande 

Reservation,  Califomia 
Mescalero  Apache  Tribe  of  the 

Mescalero  Reservation,  New  Mexico 
Miami  Tribe  of  Oklahoma 
Miccosukee  Tribe  of  Indians  of  Florida 
Middletowrn  Rancheria  of  Pomo  Indians 
of  Califomia 


Minnesota  Chippewa  Tribe,  Minnesota 
(Six  component  reservations:  Bois 
Forte  Band  (Nett  Lake);  Fond  du  Lac 
Band;  Grand  Portage  Band;  Leech 
Lake  Band;  Mille  Lacs  Band;  White 
Earth  Band) 
Mississippi  Band  of  Choctaw  Indians. 

Mississippi 
Moapa  Band  of  Paiute  Indians  ofthe 
Moapa  River  Indian  Reservation, 
Nevada 
Modoc  Tribe  of  Oklahoma 
Mohegan  Indian  Tribe  of  Connecticut 
Mooretown  Rancheria  of  Maidu  Indians 

of  Califomia 
Morongo  Band  of  Cahuilla  Mission 
Indians  ofthe  Morongo  Reservation, 
Califomia 
Muckleshoot  Indian  Tribe  of  the 

Muckleshoot  Reservation,  Washington 
Muscogee  (Creek)  Nation  of  Oklahoma 
Narragansett  Indian  Tribe  of  Rhode 

Island 
Navajo  Nation  of  Arizona,  New  Mexico 

&Utah 
Nez  Perce  Tribe  of  Idaho 
Nisqually  Indian  Tribe  ofthe  Nisqually 

Reservation,  Washington 
Nooksack  Indian  Tribe  of  Washington 
Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian 
Reservation,  Montana 
Northfork  Rancheria  of  Mono  Indians  of 

California 
Northwestern  Band  of  Shoshoni  Nation 

of  Utah  (Washakie) 
Oglala  Sioux  Tribe  ofthe  Pine  Ridge 

Reservation,  South  Dakota 
Omaha  Tribe  of  Nebraska 
Oneida  Nation  of  New  York 
Oneida  Tribe  of  Wisconsin 
Onondaga  Nation  of  New  York 
Osage  Nation  of  Oklahoma 
Ottawa  Tribe  of  Oklahoma 
Otoe-Missouria  Tribe  of  Indians, 

Oklahoma 
Paiute  Indian  Tribe  of  Utah 
Paiute-Shoshone  Indians  of  the  Bishop 
Community  ofthe  Bishop  Colony, 
Califomia 
Paiute-Shoshone  Tribe  of  the  Fallon 

Reservation  and  Colony,  Nevada 
Paiute-Shoshone  Indians  ofthe  Lone 
Pine  Community  ofthe  Lone  Pine 
Reservation,  Califomia 
Pala  Band  of  Luiseno  Mission  Indians  of 

the  Pala  Reservation,  Califomia 
Pascua  Yaqui  Tribe  of  Arizona 
Paskenta  Band  of  Noralaki  Indians  of 

Califomia 
Passamaquoddy  Tribe  of  Maine 
Pauma  Band  of  Luiseno  Mission  Indians 
of  the  Pauma  &  Yuima  Reservation, 
Califomia 
Pawnee  Indian  Tribe  of  Oklahoma 
Pechanga  Band  of  Luiseno  Mission 
Indians  of  the  Pechanga  Reservation, 
Califomia 
Penobscot  Tribe  of  Maine 


Peoria  Tribe  of  Oklahoma 
Picayune  Rancheria  of  Chukchansi 

Indians  of  California 
Pinoleville  Rancheria  of  Pomo  Indians 

of  Califomia 
Pit  River  Tribe  of  California  (includes 
Big  Bend,  Lookout,  Montgomery 
Creek  &  Roaring  Creek  Rancherias  & 
XL  Ranch) 
Poarch  Band  of  Creek  Indians  of 

Alabama 
Pokagon  Band  of  Potawatomi  Indians  of 

Michigan 
Ponca  Tribe  of  Indians  of  Oklahoma 
Ponca  Tribe  of  Nebraska 
Port  Gamble  Indian  Community  ofthe 

Port  Gamble  Reservation,  Washington 
Potter  Valley  Rancheria  of  Pomo  Indians 

of  Califomia 
Prairie  Band  of  Potawatomi  Indians, 

Kansas 
Prairie  Island  Indian  Community  of 
Minnesota  Mdewakanton  Sioux 
Indians  of  the  Prairie  Island 
Reservation,  Minnesota 
Pueblo  of  Acoma,  New  Mexico 
Pueblo  of  Cochiti,  New  Mexico 
Pueblo  of  Jemez,  New  Mexico 
Pueblo  of  Isleta,  New  Mexico 
Pueblo  of  Laguna,  New  Mexico 
Pueblo  of  Nambe,  New  Mexico 
Pueblo  of  Picuris,  New  Mexico 
Pueblo  of  Pojoaque.  New  Mexico 
Pueblo  of  San  Felipe,  New  Mexico 
Pueblo  of  San  Juan.  New  Mexico 
Pueblo  of  San  Ildefonso.  New  Mexico 
Pueblo  of  Sandia,  New  Mexico 
Pueblo  of  Santa  Ana,  New  Mexico 
Pueblo  of  Santa  Clara,  New  Mexico 
Pueblo  of  Santo  Domingo.  New  Mexico 
Pueblo  of  Taos,  New  Mexico 
Pueblo  of  Tesuque,  New  Mexico 
Pueblo  of  Zia,  New  Mexico 
Puyallup  Tribe  ofthe  Puyallup 

Reservation,  Washington 
Pyramid  Lake  Paiute  Tribe  ofthe 

Pyramid  Lake  Reservation.  Nevada 
Quapaw  Tribe  of  Oklahoma 
Quartz  Valley  Indian  Community  ofthe 
Quartz  Valley  Reservation  of 
California 
Quechan  Tribe  ofthe  Fort  Yuma  Indian 

Reservation,  Califomia  &  Arizona 
Quileute  Tribe  ofthe  Quileute 

Reservation,  Washington 
Quinault  Tribe  ofthe  Quinault 

Reservation,  Washington 
Ramona  Band  or  Village  of  Cahuilla 

Mission  Indians  of  Califomia 
Red  Cliff  Band  of  Lake  Superior 

Chippewa  Indians  of  Wisconsin 
Red  Lake  Band  of  Chippewa  Indians  of 
the  Red  Lake  Reser\'ation,  Minnesota 
Redding  Rancheria  of  Califomia 
Redwood  Valley  Rancheria  of  Pomo 

Indians  of  Califomia 
Reno-Sparks  Indian  Colony.  Nevada 
Rincon  Band  of  Luiseno  Mission 
Indians  ofthe  Rincon  Reservation, 
Califomia 
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Robinson  Rancheria  of  Porno  Indians  of 

California 
Rosebud  Sioux  Tribe  of  the  Rosebud 

Indian  Reservation.  South  Dakota 
Round  Valley  Indian  Tribes  of  the 

Round  Valley  Reservation.  California 

(formerly  known  as  the  Covelo  Indian 

Community) 
Rumsey  Indian  Rancheria  of  Wintun 

Indians  of  California 
Sac  A  Fox  Tribe  of  the  Mississippi  in 

Iowa 
Sac  Ik  Fox  Nation  of  Missouri  in  Kansas 

and  Nebraska 
Sac  A  Fox  Nation.  Oklahoma 
Saginaw  Chippewa  Indian  Tribe  of 

Michigan.  Isabella  Reservation 
Salt  River  Pima-Maricopa  Indian 

Community  of  the  Salt  River 

Reservation.  Arizona 
Samish  Indian  Tribe 
San  Carlos  Apache  Tribe  of  the  San 

Carlos  Reservation.  Arizona 
San  Juan  Southern  Paiute  Tribe  of 

Arizona 
San  Manual  Band  of  Serrano  Mission 

Indians  of  the  San  Manual 

Reservation.  California 
San  Pasqual  Band  of  Die^ueno  Mission 

Indians  of  California 
Santa  Rosa  Indian  C^ommunity  of  the 

Santa  Rosa  Rancheria.  California 
Santa  Ros.i  Band  of  Cuihuilla  Mission 

Indians  of  the  Santa  Rosa  Reservation, 

California 
Santa  Ynez  Band  of  Chumash  Mission 

Indians  of  the  Santa  Ynez 

Reservation,  California 
Santa  Ysabel  Band  of  Diegueno  Mission 

Indians  of  the  Santa  Ysabel 

Reservation,  California 
S<mtee  Sioux  Tribe  of  the  Santee 

Reservation  of  Nebraska 
SaukSuiattle  Indian  Tribe  of 

Washington 
Sault  Ste  Marie  Tribe  of  Chippewa 

Indians  of  Michigan 
Scotts  Valley  Band  of  Pomo  Indians  of 

California 
Seminole  Nation  of  Oklahoma 
Seminole  Tribe  of  Florida,  Dania,  Big 

Cypress  A  Brighton  Reservations 
Senet:a  Nation  of  New  York 
Seneca-Cayuga  Tribe  of  Oklahoma 
Shakopee  Mdewakanton  Sioux 

Community  of  Minnesota  (Prior  Lake) 
Sheep  Ranch  Rancheria  of  Me-Wuk 

Indians  of  California 
Sherwood  Valley  Rancheria  of  Pomo 

Indians  of  California 
Shingle  Springs  Band  of  Miwok  Indians. 

Shingle  Springs  Rancheria  (Verona 

Tract).  California 
Shoalwater  Bav  Tribe  of  the  Shoalwater 

Bay  Indian  Reservation,  Washington 
Shoshone  Tribe  of  the  Wind  River 

Reservation.  Wyoming 
Shoshone-Bannock  Tribes  of  the  Fort 

Hall  Reservation  of  Idaho 


Shoshone-Paiute  Tribes  of  the  Duck 

Valley  Reservation.  Nevada 
Sisseton-Wahpeton  Sioux  Tribe  of  the 

Lake  Traverse  Reservation.  South 

Dakota 
Skokomish  Indian  Tribe  of  the 

Skokomish  Reservation,  Washington 
Skull  Valley  Band  of  Coshute  Indians  of 

Utah 
Smith  River  Rancheria  of  California 
Soboba  Band  of  Luiseno  Mission 

Indians  of  the  Soboba  Reservation, 

California 
Sokaogon  Chippewa  Community  of  the 

Mole  Lake  Band  of  Chipp>ew8  Indians. 

Wisconsin 
Southern  Ute  Indian  Tribe  of  the 

Southern  Ula  Reservation,  Colorado 
Spokane  Tribe  of  the  Spokane 

Reservation.  Washington 
Squaxin  Island  Tribe  of  the  Squaxin 

Island  Reservation.  Washington 
St.  Croix  Chippewa  Indians  of 

Wisconsin,  St.  Croix  Reservation 
St.  Regis  Band  of  Mohawk  Indians  of 

New  York 
Standing  Rock  Sioux  Tribe  of  North  A 

South  Dakota 
Stockbridge-Munsee  Community  of 

Mohican  Indians  of  Wisconsin 
Stillaguamish  Tribe  of  Washington 
Summit  Lake  Paiute  Tribe  of  Nevada 
Suquamish  Indian  Tribe  of  the  Port 

Madison  Reservation,  Washington 
Susanville  Indian  Rancheria  of  Paiute, 

Maidu,  Pit  River  A  Washoe  Indians  of 

California 
Swinomish  Indians  of  the  Swinomish 

Reservation,  Washington 
Sycuan  Band  of  Diegueno  Mission 

Indians  of  California 
Table  Bluff  Rancheria  of  Wiyot  Indians 

of  California 
Table  Mountain  Rancheria  of  California 
Te-Moak  Tribes  of  Western  Shoshone 

Indians  of  Nevada 
Thlopthlocco  Tribal  Town  of  the  Creek 

Nation  of  Oklahoma 
Three  Affiliated  Tribes  of  the  Fort 

Berthold  Reservation,  North  Dakota 
Tohono  O'odham  Nation  of  Arizona 

(formerly  known  as  the  Papago  Tribe 

of  the  Sells,  Gila  Bend  A  San  Xavier 

Reservation,  Arizona) 
Tonawanda  Band  of  Seneca  Indians  of 

New  York 
Tonkawa  Tribe  of  Indians  of  Oklahoma 
Tonto  Apache  Tribe  of  Arizona 
Torres-Martinez  Band  of  Cahuilla 

Mission  Indians  of  California 
Tule  River  Indian  Tribe  of  the  Tule 

River  Reservation,  California 
Tulalip  Tribes  of  the  Tulalip 

Reservation,  Washington 
Tunica-Biloxi  Indian  Tribe  of  Louisiana 
Tuolumne  Band  of  Me-Wuk  Indians  of 

the  Tuolumne  Rancheria  of  California 
Turtle  Mountain  Band  of  Chippewa 

Indians  of  North  Dakota 


Tuscarora  Nation  of  New  York 
Twenty-Nine  Palms  Band  of  Luiseno 

Mission  Indians  of  California 
United  Auburn  Indian  Community  of 

the  Auburn  Rancheria  of  California 
United  Keetoowah  Band  of  Cherokee 

Indians  of  Oklahoma 
Upper  Lake  Band  of  Pomo  Indians  of 

Upper  Lake  Rancheria  of  California 
Upper  Sioux  Indian  Community  of  the 

Upper  Sioux  Reservation,  Minnesota 
Upper  Skagit  Indian  Tribe  of 

Washington 
Ute  Indian  Tribe  of  the  Uintah  &  Ouray 

Reservation,  Utah 
Ute  Mountain  Tribe  of  the  Ute  Mountain 

Reservation,  Colorado,  New  Mexico  A 

Utah 
Utu  Utu  Gwaitu  Paiute  Tribe  of  the 

Benton  Paiute  Reservation.  California 
Walker  River  Paiute  Tribe  of  the  Walker 

River  Reservation.  Nevada 
Wampanoag  Tribe  of  Gay  Head 

(Aquinnah)  of  Massachusetts 
Washoe  Tribe  of  Nevada  A  California 

(Carson  Colony.  Dresslerville  A 

Washoe  Ranches) 
White  Mountain  Apache  Tribe  of  the 

Fort  Apache  Reservation.  Arizona 
Wichita  and  Affiliated  Tribes  (Wichita, 

Keechi.  Waco  A  Tawakonie). 

Oklahoma 
Winnebago  Tribe  of  Nebraska 
Winnemucca  Indian  Colony  of  Nevada 
Wyandotte  Tribe  of  Oklahoma 
Yankton  Sioux  Tribe  of  South  Dakota 
Yavapai- Apache  Nation  of  the  Camp 

Verde  Indian  Reservation,  Arizona 
Yavapai-Prescott  Tribe  of  the  Yavapai 

Reservation,  Arizona 
Yerington  Paiute  Tribe  of  the  Yerington 

Colony  A  Campbell  Ranch,  Nevada 
Yomba  Shoshone  Tribe  of  the  Yomba 

Reservation,  Nevada 
Ysleta  Del  Sur  Pueblo  of  Texas 
Yurok  Tribe  of  the  Yurok  Reservation, 

California 
Zuni  Tribe  of  the  Zuni  Reservation.  New 

Mexico 

Native  Entities  Within  the  State  of 
Alaska  Recognized  and  Eligible  To 
Receive  Services  From  the  United 
States  Bureau  of  Indian  Affairs 

Village  of  Afognak 

Native  Village  of  Aldiiok 

Akiachak  Native  Community 

Akiak  Native  Community 

Native  Village  of  Akutan 

Village  of  Alakanuk 

Alatna  Village 

Native  Village  of  Aleknagik 

Algaaciq  Native  Village  (St.  Mary's) 

Allakaket  Village 

Native  Village  of  Ambler 

Village  of  Anaktuvuk  Pass 

Yupiit  of  Andreafski 

Angoon  Community  Association 

Village  of  Aniak 
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Anvik  Village 

Arctic  Village  (See  Native  Village  of 

Venetie  Tribal  Government)  Native 

Village  of  Atka 
Atqasuk  Village  (Atkasook) 
Village  of  Atmautluak 
Native  Village  of  Barrow 
Beaver  Village 
Native  Village  of  Belkofski 
Village  of  Bill  Moore's  Slough 
Birch  Creek  Village 
Native  Village  of  Brevig  Mission 
Native  Village  of  Buckland 
Native  Village  of  Cantwell 
Native  Village  of  Chanega  (aka  Chenega) 
Chalkyitsik  Village 
Village  of  Chefomak 
Chevak  Native  Village 
Chickaloon  Native  Village 
Native  Village  of  Chignik 
Native  Village  of  Chignik  Lagoon 
Chignik  Lake  Village 
Chilkat  Indian  Village  (Kluckwan) 
Chilkoot  Indian  Association  (Haines) 
Chinik  Eskimo  Community  (Golovin) 
Native  Village  of  Chistochina 
Native  Village  of  Chitina 
Native  Village  of  Chuatbaluk  (Russian 

Mission,  Kuskokwim) 
Chuloonawick  Native  Village 
Circle  Native  Community 
Village  of  Clarks's  Point 
Native  Village  of  Council 
Craig  Community  Association 
Village  of  Crooked  Creek 
Native  Village  of  Deering 
Native  Village  of  Dillin^am 
Native  Village  of  Diomede  (aka  Inalik) 
Village  of  Dot  Lake 
Douglas  Indian  Association 
Native  Village  of  Eagle 
Native  Village  of  Eek 
Egegik  Village 
Eklutna  Native  Village 
Native  Village  of  Ekuk 
Ekwok  Village 
Native  Village  of  Elim 
Emmonak  Village 

Evansville  Village  (aka  Bettles  Field) 
Native  Village  of  Eyak  (Cordova) 
Native  Village  of  False  Pass 
Native  Village  of  Fort  Yukon 
Native  Village  of  Gakona 
Galena  Village  (aka  Louden  Village) 
Native  Village  of  Gambell 
Native  Village  of  Georgetowm 
Native  Village  of  Goodnews  Bay 
Organized  Village  of  Grayling  (aka 

Holikachuk) 
Gulkana  Village 
Native  Village  of  Hamilton 
Healy  Lake  Village 
Holy  Cross  Village 
Hoonah  Indian  Association 
Native  Village  of  Hooper  Bay 
Hughes  Village 
Huslia  Village 

Hydaburg  Cooperative  Association 
Igiugig  Village 


Village  of  Iliamna 

Inupiat  Community  of  the  Arctic  Slope 

Ivanoff  Bay  Village 

Kaguyak  Village 

Organized  Village  of  Kake 

Kaktovik  Village  (aka  Barter  Island) 

Village  of  Kalskag 

Village  of  Kaltag 

Native  Village  of  Kanatak 

Native  Village  of  Karluk 

Organized  Village  of  Kasaan 

Native  Village  of  Kasigluk 

Kenaitze  Indian  Tribe 

Ketchikan  Indian  Corporation 

Native  Village  of  Kiana 

Agdaagux  Tribe  of  King  Cove 

King  Island  Native  Community 

Native  Village  of  Kipnuk 

Native  Village  of  Kivalina 

Klawock  Cooperative  Association 

Native  Village  of  Kluti  Kaah  (aka  Copper 

Center) 
Knik  Tribe 

Native  Village  of  Kobuk 
Kokhanok  Village 
Koliganek  Village 
Native  Village  of  Kongiganak 
Village  of  Kotlik 
Native  Village  of  Kotzebue 
Native  Village  of  Koyuk 
Koyukuk  Native  Village 
Organized  Village  of  Kwethluk 
Native  Village  of  Kwigillingok 
Native  Village  of  Kwinhagak  (aka 

Quinhagak) 
Native  Village  of  Larsen  Bay 
Levelock  Village 

Lesnoi  Village  (aka  Woody  Island) 
Lime  Village 
Village  of  Lower  Kalskag 
Manley  Hot  Springs  Village 
Manokotak  Village 
Native  Village  of  Marshall  (aka  Fortuna 

Ledge) 
Native  Village  of  Mary's  Igloo 
McGrath  Native  Village 
Native  Village  of  Mekoryuk 
Mentasta  Lake  Village 
Metlakatla  Indian  Community,  Annette 

Island  Reserve 
Native  Village  of  Minto 
Native  Village  of  Mountain  Village 
Naknek  Native  Village 
Native  Village  of  Nanwaiek  (aka  English 

Bay) 
Native  Village  of  Napaimute 
Native  Village  of  Napakiak 
Native  Village  of  Napaskiak 
Native  Village  of  Nelson  Lagoon 
Nenana  Native  Association 
New  Stuyahok  Village 
Newhalen  Village 
Newtok  Village 
Native  Village  of  Nightmute 
Nikolai  Village 
Native  Village  of  Nikolski 
Ninilchik  Village 
Native  Village  of  Noatak 
Nome  Eskimo  Community 


Nondalton  Village 

Noorvik  Native  Community 

Northway  Village 

Native  Village  of  Nuiqsut  (aka  Nooiksut) 

Nulato  Village 

Native  Village  of  Nunapitchuk 

Village  of  Ohogamiut 

Village  of  Old  Harbor 

Onitsararmuit  Native  Village  (aka 
Bethel) 

Oscarville  Traditional  Village 

Native  Village  of  Ouzinkie 

Native  Village  of  Paimiut 

Pauloff  Harbor  Village 

Pedro  Bay  Village 

Native  Village  of  Perryville 

Petersburg  Indian  Association  ♦ 

Native  Village  of  Pilot  Point 

Pilot  Station  Traditional  Village 

Native  Village  of  Pitka's  Point 

Platinum  Traditional  Village 

Native  Village  of  Point  Hope 

Native  Village  of  Point  Lay 

Native  Village  of  Port  Graham 

Native  Village  of  Port  Heiden 

Native  Village  of  Port  Lions 

Portage  Creek  Village  (aka  Ohgsenakale) 

Pribilof  Islands  Aleut  Communities  of 
St.  Paul  A  St.  George  Islands 

Qagan  Toyagungin  Tribe  of  Sand  Point 
Village 

Rampart  Village 

Village  of  RediDevil 

Native  Village  of  Ruby 

Native  VTIIige  of  Russian  Mission 
(Yukon) 

Village  of  Salamatoff 

Organized  Village  of  Saxman 

Native  Village  of  Savoonga 

^int  George  (See  Pribilof  Islands  Aleut 

(    Communities  of  St.  Paul  A  St.  Geoi^ge 

Islands) 
Native  Village  of  Saint  Michael 
Saint  Paul  (See  Pribilof  Islands  Aleut 
Communities  of  St.  Paul  A  St.  George 
Islands) 
Native  Village  of  Scammon  Bay 
Native  Village  of  Selawik 
Seldovia  Village  Tribe 
Shageluk  Native  Village 
Native  Village  of  Shaktoolik 
Native  Village  of  Sheldon's  Point 
Native  Village  of  Shishmaref 
Native  Village  of  Shungnak 
Sitka  Tribe  of  Alaska 
Skagway  Village 
Village  of  Sleetmute 
Village  of  Solomon 
South  Naknek  Village 
Stebbins  Community  Association 
Native  Village  of  Stevens 
Village  of  Stony  River 
Takotna  Village 
Native  Village  of  Tanacross 
Native  Village  of  Tanana 
Native  Village  of  Tatitlek 
Native  Village  of  Tazlina 
TeUda  Village 
Native  Village  of  Teller 
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Native  Village  of  Tetlin 

Central  Council  of  the  Tlingit  ft  Haida 
Indian  Tribes 

Traditional  Village  of  Togiak 
Native  Village  of  Toksook  Bay 
Tuluksak  Native  Community 
Native  Village  of  Tuntutuliak 
Native  Village  of  Tununak 
Twin  Hills  Village 
Native  Village  of  Tyonek 
Ugashik  Village 
Umkumiute  Native  Village 
Native  Village  of  Unalakleet 
Qawalingin  Tribe  of  Unalaska 
Native  Village  of  Unga 
Village  of  Venetie  (See  Native  Village  of 
Venetie  Tribal  Government) 

Native  Village  of  Venetie  Tribal 
Government  (Arctic  Village  and 
Village  of  Venetie) 

Village  of  Wainwright 
Native  Village  of  Wales 
Native  Village  of  White  Mountain 
Wrangell  Cooperative  Association 
Yakutat  Tlingit  Tribe 

Dated  November  4,  1996. 
Ada  E.  Deer. 

Assistant  Secretary — Indian  Affairs 
|FR  Doc  96-28935  Filed  11-12-96;  8:45  ami 

WLUNQ  COM  4310-'*^-# 

Bureau  of  Land  Managament 

(OR-968-1 430-01;  QP7-0007:  OR-600S0] 

Public  Land  Ordm^  No.  7215; 
Withdrawal  for  tha  Pacific  Ocean  . 
Coaatlina;  Oregon;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACDOM:  Correction. 

SUMMARY:  In  Public  Land  Order  No. 
7215.  61  FR  47954-55.  published 
September  11.  1996,  as  FR  Doc  96- 
23248.  make  the  following  correction: 

On  page  47954,  the  heading  which 
reads  "Proposed  Withdrawal  for  the 
Pacific  Ocean  Coastline",  is  hereby 
corrected  to  read  "Withdrawal  for  the 
Pacific  Ocean  Coastline.  Oregon." 
Roiwrt  D.  DeViaey.  ]r.. 

Chief.  Branch  of  Really  and  Records  Services, 
Oregon/Wash  infiton 

|FR  Doc  96-28946  Filed  1 1-1 2-96;  8:45  ami 
MLLMO  COOC  431»-»-^ 


INTERNATIONAL-TRADE 

pnvMdgaUon  No.  731-TA-7S2 
(Preliminary)] 

Crawflah  Tail  Meat  From  China;  Import 
Investigation 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  TarifT  Act  of  1930 
(19  U.S.C.  §  1873b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  China 
of  crawfish  tail  meat,  provided  for  in 
subheadings  0306.19.00  and  0306.29.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Conunencement  of  Final  Phase 
Investigation 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  as  amended  in  61 
FR  37818  (July  22.  1996).  the 
Commission  also  gives  notice  of  the 
commencement  of  the  final  phase  of  its 
investigation.  The  Commission  will 
issue  a  final  phase  notice  of  scheduling 
which  will  be  published  in  the  Federal 
Register  as  provided  in  section  207.21 
of  the  Commission's  rules  upon  notice 
from  the  Department  of  Commerce 
(Commerce)  of  an  afTirmative 
preliminary  determination  in  the 
investigation  under  section  733(b)  of  the 
Act.  or.  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 
affirmative  final  determination  in  that 
investigation  under  section  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and.  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepeu^  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Background 

On  September  20.  1996,  a  petition 
was  filed  with  the  Commission  and  the 
Depariment  of  Commerce  by  the 
Crawfish  Processors  Alliance.  Breaux 


Bridge,  LA,  alleging  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  LTFV  impwrts  of  crawfish 
tail  meat  from  China.  Accordingly, 
effective  September  20, 1996,  the 
Commission  instituted  antidumping 
investigation  No.  731-TA-752 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  September  27. 1996 
(61  FR  50868).  The  conference  was  held 
in  Washington,  DC,  on  October  11. 
1996,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appwar  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
November  4, 1996.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3002  (November  1996), 
entitled  "Crawfish  Tail  Meat  from 
China:  Investigation  No.  731-TA-752 
(Preliminary)." 

Issued:  November  7, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretory. 
IFR  Doc.  96-29053  Filed  11-12-96;  8:45  am] 
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Pnvestigatlons  Noa.  731-TA-753-75e 
(Preliminary)] 

Cut-to-length  Cartwn  Steal  Plata  From 
China,  Russia,  South  Africa,  and 
Ukraine;  Antidumping  Investigation 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  Investigations  Nos. 
731-TA-753-756  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  cut-to-length 
carbon  steel  plate '  from  China,  Russia, 


'  The  record  ii  deHned  in  sac  207.2(0  of  th* 
Conuniuion'f  Rules  of  Practice  and  Procedure  (19 
CFRS207  2(n). 


'  For  the  purpoae  of  these  investigations,  cut-to- 
length  cartMn  steel  plate  is  defined  as  hot-rolled 
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South  Africa,  and  Ulcraine  provided  for 
in  provisions  of  headings  7208  through 
7212  of  the  Harmonized  Tariff  Schedule 
of  the  United  States,  that  are  alleged  to 
be  sold  in  the  United  States  at  less  than 
fair  value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  December  20, 1996. 
The  Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  by 
December  30, 1996. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207),  as 
amended  in  61  FR  37818  (July  22, 1996). 
EFFECTIVE  DATE:  November  5, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Corkran  (202-205-3177),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  November  5. 1996,  by  Geneva  Steel 


iron  and  nonalloy  steel  universal  mill  plates  [i.e.. 
flat-rolled  products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding  ISO  mm  but 
not  exceeding  1.250  mm  and  of  a  thickness  of  not 
less  than  4  mm,  not  in  coils  and  without  patterns 
in  relief),  of  rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  and  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or  other 
nonmetallic  substances:  and  certain  iron  and 
nonalloy  steel  flat-rolled  products  not  in  coils,  of 
rectangular  shape,  hot -rolled,  neither  clad,  plated, 
nor  coated  with  metal,  and  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or  other 
nonmetallic  substances.  4.75  mm  or  more  in 
thickness  and  of  a  width  which  exceeds  150  mm 
and  measures  at  least  twice  the  thickness.  Included 
in  this  definition  are  flat -rolled  products  of 
nonrectangular  cross-section  where  such  cross- 
section  is  achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been  "worked 
after  rolling") — for  example,  products  which  have 
been  bevelled  or  rounded  at  the  edges. 


Co.,  Provo.  UT.  and  Gulf  States  Steel, 
Inc.,  Gadsden,  AL. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  imder 
investigation  is  sold  at  the  retail  level) 
representative  consiuner  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C. 
§  1677(9))  who  are  parties  to  the 
investigations  imder  the  APO  issued  in 
the  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  imder  the  APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  coimection  with  these  investigations 
for  9:30  a.m.  on  November  26,  1996,  at 
the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Douglas  Corkran  (202-205- 
3177)  not  later  than  November  21, 1996, 
to  arrange  for  their  appearance.  Parties 
in  support  of  the  imposition  of 
antidmnping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 


request  pennission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  December  2, 1996,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefe  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  pubUc  or  BPI  service  list),  and 
a  certificate  of  service  must  he  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  November  7, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koelinke, 
Secretary. 

[FR  Doc.  96-29046  Filed  11-12-96;  8:45  am) 
BILUNO  COOE  7020-Oa-* 

Pnvestigatlon  No.  731-TA-747  (Final)] 

Fresh  Tomatoes  From  Mexico; 
Investigation  Suspension 

AGENCY:  United  States  Internationa] 
Trade  Commission. 

ACTION:  Suspension  of  investigation. 

SUMMARY:  On  November  1,  1996,  the 
United  States  Department  of  Commerce 
published  notice  of  a  preliminary 
determination  of  sales  at  less  than  fair 
value  (61  FR  56608)  and  a  suspension 
of  its  antidumping  investigation  (61  FR 
56618)  of  fresh  tomatoes  from  Mexico. 
The  basis  for  the  suspension  is  an 
agreement  between  Commerce  and 
producers/exporters  accoimting  for 
substantially  all  imports  of  fresh 
tomatoes  from  Mexico  wherein  each 
signatory  producer/exporter  has  agreed 
to  revise  its  prices  to  eliminate 
completely  the  injurious  effects  of 
exports  of  this  merchandise  to  the 
United  States.  Accordingly,  the  United 
States  International  Trade  Commission 
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gives  notice  of  the  suspension  of  its 
antidumping  investigation  involving 
imports  from  Mexico  of  fresh  tomatoes.' 
provided  for  in  subheadings  0702.00.20, 
0702.00.40.  0702.00.60.  and  9906.07.01 
through  9906.07.09  of  the  Hannonired 
Tariff  Schedule  of  the  United  States. 

EFFICnVE  DATE:  November  1. 1996. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Douglas  Corkran  (202-205-3177),  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Conunission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conunission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

Authority:  This  investigation  is  being 
suspended  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.40  of  the 
Commission's  rules  (19  CFR  §207.40). 

Issued:  November  5.  1996. 

By  order  of  the  Conunission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  96-29051  Filed  11-12-96;  8:45  ami 

WLUNQ  COOC  70I0-02-P 


'  The  products  covered  by  thi»  investigation  are 
all  fresh  or  chilled  tomatoes  (fresh  tomatoes)  except 
for  cocktail  tomatoes  and  those  tomatoes  which  are 
for  processing.  For  purposes  of  this  investigation, 
cocktail  tomatoes  are  greenhouse-grown  tomatoes, 
generally  larger  than  cherry  tomatoes  and  smaller 
than  roma  or  common  round  tomatoes,  and  are 
harvested  and  packaged  on-lhe-vine  for  retail  sale. 
For  purposes  of  this  investigation,  processing  is 
defined  to  include  preserving  by  any  commercial 
process,  such  as  canning,  dehydrating,  drymg  or  the 
addition  of  chemical  substances,  or  converting  the 
tomato  product  into  juices,  sauces  or  purees. 
Further,  imports  of  fresh  tomatoes  for  processmg 
are  accompanied  by  an  "Importer's  Exempt 
Commodity  Form"  (FV-6)  (within  the  meaning  of 
7  C  F  R.  section  980.501(a)(2)  and  980.212(1))  Fresh 
tomatoes  that  are  imported  for  cutting  up.  not 
further  processed  [eg.,  tomatoes  used  in  the 
preparation  of  fresh  salsa  or  salad  bars),  and  not 
accompanied  by  an  FV-e  form  are  covered  by  the 
scope  of  this  investigation. 

All  commercially-grown  tomatoes  sold  in  the 
United  States,  both  for  the  fresh  market  and  for 
processing,  are  classined  as  Lvcopenicon 
esculentum  Important  commercial  varieties  of  fresh 
tomatoes  include  common  round,  cherry,  plum,  and 
pear  tomatoes,  all  of  which,  with  the  exception  of 
cocktail  tomatoes,  are  covered  by  this  investigation 


Pnv.  No.  337-TA-3ae] 

Certain  Global  PoaMonlng  SystMit 
Coaraa  Acquiaitlon  Coda  Raoalvara 
and  Producta  Containing  Same;  NoHoa 
of  Commlaaion  Oetarminatlon  Not  To 
Raviaw  an  Inltlai  Datarmination 
Tanninating  the  Invaatigatlon  on  the 
Baaia  of  a  Sattiamant  Agraamant 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determijaed  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
in  the  above-captioned  investigation 
terminating  the  investigation  on  the 
basis  of  a  settlement  agreement. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
lackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 

SUPPLEMENTARY  INFORMATION:  On  March 
28,  1996,  the  Commission  instituted  an 
investigation  based  on  a  complaint  filed 
by  Trimble  Navigation  (Trimble] 
alleging  violations  of  section  337  of  the 
Tariff  Act  of  1930  in  the  importation 
and  sale  of  certain  global  positioning 
system  (GPS)  code  receivers  by  reason 
of  infringement  of  claims  1  and  7  of  U.S. 
Letters  Patent  4,754.465  (the  '465 
patent).  61  FR  13876.  NovAtel 
Communications  Ltd.,  of  Canada  was 
the  only  respondent  named  in  either 
Trimble's  complaint  or  the 
Commission's  notice  of  investigation. 

On  May  8,  1996,  Trimble  filed  a 
motion  to  add  Harris  Canada,  Inc. 
(Harris)  as  a  respondent  to  the 
investigation.  That  motion  was  granted 
in  an  ID  issued  on  July  3, 1996. 

On  July  18,  1996,  while  the  ID  adding 
Harris  as  a  new  respondent  was  pending 
before  the  Commission,  Trimble  and 
NovAtel  filed  a  joint  motion  to 
terminate  the  investigation  based  on  a 
settlement  agreement.  On  July  25,  1996, 
the  Commission  determined  not  to 
review  the  ID  adding  Harris  as  a 
respondent.  On  July  29,  1996,  the 
Commission  investigative  attorney  (lA) 
filed  a  response  in  support  of  the  joint 
motion  to  terminate  conditioned  upon 
the  subscription  of  newly-added 
respondent  Harris  to  the  settlement 
agreement  and  joint  motion  and  the 
filing  of  a  public  version  of  the 
settlement  agreement.  On  August  5. 
1996,  Trimble,  NovAtel  and  Harris  filed 
a  reply  to  the  lA's  response,  which 
stated  that  respondent  Harris  joined  in 
the  request  to  terminate  the 
investigation. 


On  October  15. 1996,  the  ALJ  issued 
an  ID  (Order  No.  7)  granting  the  joint 
motion  to  terminate  the  investigation  on 
the  basis  of  a  settlement  agreement.  No 
petitions  for  review  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  1337.  and  section 
210.42(h)(3)  of  the  Conunission's  Rules 
of  Practice  and  Procedure.  19  C.F.R. 
210.42(h)(3). 

Copies  of  the  public  version  of  the 
ALJ's  ID.  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  S.W..  Washington,  D.C.  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  November  1, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  96-29052  Filed  11-12-96;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Sut>ml8sion  for  OMB  Review; 
Comment  Request 

November  7, 1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  E>epartment  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  (202  219- 
5096  X  166).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  202  219-4720 
between  9:00  a.m.  and  12:00  p.m. 
Eastern  time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Bureau 
of  Labor  Statistics,  Office  of 
Management  and  Budget.  Room  10235. 
Washington,  DC  20503  (202  295-7316), 
within  30  days  from  the  date  of  this 
publication  in  the  Federal  Register. 
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The  OMB  is  particularly  interested  in 
conunents  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

TitJe:  National  Longitudinal  Survey  of 
Women. 

OMB  Number:  1220-0110. 

Frequency:  Biennially. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  7,221. 

Estimated  Time  Per  Respondent: 

Total  Burden  Hours:  7,762. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Department  of  Labor 
will  use  this  information  to  help 
understand  and  explain  the 
employment  activities,  imemployment 
problems,  and  retirement  decisions  of 
two  groups  of  women:  those  aged  43-53 
and  those  aged  60-74.  The  43-53  year 
old  women  were  14-24  years  of  age 
when  they  were  first  interviewed  in 
1968.  The  60-74  year  old  women  were 
30-44  years  of  age  when  they  were  first 
interviewed  in  1967. 
Thema  M.  O'Malley, 
Acting  Departmental  Oearance  Officer. 
(FR  Doc  96-29065  Filed  11-12-96;  8:45  am] 
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Employmant  and  Training 
Administration 

Notice  of  Datarminationa  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Tranaitlonal  Adjuatment  Aaalstanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 


summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  October  and 
November,  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
woriter  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
apprc^riate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinatimis  fiir  Woricer 
Adjiutment  Anistunce 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-32.784:  A.P.  Green  Industries. 

Inc.,  Rockdale.  IL 
TA-W-32.703:  Niagara  Cutter.  Inc.. 

North  Tonawanda,  NY 
TA-W-32.682;  BASF  Corp..  Graphics 

Group.  Holland.  MI  &  Operating  at 

the  Following  Locations:  A; 

Warsaw,  IL.  B;  Salem.  IL  C;  Willard, 

OH,  D;  Nashville,  TN.  E;  Brunswick, 

OH.  F;  Louisville.  KY.  G: 

Crawfordsville,  IN,  H;  Dyersburti. 
TN  ^6. 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-32.676:NOWSCO.  Midland.  TX 
TA-W-32.751;  Detroit  Gasket.  Div  of 
Indian  Head  Industries,  Alcoa,  TN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-32,825:  Arco  Pipe  Une  Co.. 

Independence,  KS 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Sectiraa  222  of  the  Trade  Act  of  1974. 
TA-W-32.704;  Temple  Inland  Forest 

Products  Corp.,  Eastex  Div.. 

Evandale.  TX 
TA-W-32.699;  Menominee  Paper  Co.. 

Menominee.  MI 


The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  hem 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-32.840:  Trinity  Industries.  Inc., 
New  London,  MN 

The  predominate  reason  for  the 
workers  Iayo£fs  was  a  decision  by 
Trinity  Industries  to  consohdate  the 
firm's  production  to  another  affiliate  in 
the  US. 

Afifirmative  Determinatioiu  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-32,706;  Anderson  ProffiU, 
Apparel,  Sparta,  TN:  August  21, 
1995. 
TA-W-32, 71 1 :  Fender  Musical 

Instruments,  Inc.,  Lake  Oswego,  OR: 
August  26.  1995. 
TA-W-32,717;  Andin  International, 
Inc.,  New  York,  NY:  August  29, 
1996. 
TA-W-32, 768;  Burlington  Industries. 
Menswear  Div..  Forest  City.  NC: 
September  13.  1995. 
TA-W-32. 788:  Tyrone  Apparel 

Manufacturing  USA.  Inc..  Tyrone. 
PA:  September  13, 1995. 
TA-W-32.849:  Fruit  of  The  Loom 

(Including  Annex).  Campbellsville. 
KY:  October  8.  1995. 
TA-W-32.802;  Matsushita  Electric  Corp. 
of  America,  Matsushita  Logistics 
Co.,  Fort  Worth.  TX:  September  13. 
1995. 
TA-W-32.718  Br  AM;  The  Olga  Co..  Div. 
of  Wamaco.  Inc.,  Fillmore,  CA. 
Santa  Paula,  CA  and  Commerce, 
CA:  July  16,  1995. 
TA-W-32, 820;  Mercury  Industries,  Inc., 
Fayetteville,  NC:  September  27, 
1995. 
TA-W-32, 777;  P.  dayman  &■  Sons,  Inc., 
St.  Louis,  MO:  September  13, 1995. 
TA-W-32, 753;  JPS  Converter  &■ 

Industrial  Corp.,  A  Subsidiary  of 
fPS  Textile,  Inc.,  Greenville,  SC: 
September  3, 1995. 
TA-W-32, 7 46;  Wolverine  International, 
Inc..  Bay  City.  MI:  August  29,  1995. 
TA-W-32,739:  Mission  Plastic  of 

DeQueen,  AR:  August  29,  1995. 
TA-W-32,803;  Monon  Corp..  Monon, 
IN:  October  7. 1995. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
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Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  October  and 
November.  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(4)  That  there  has  been  a  shif^  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  comp>etitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-01196;  Weyerhaeuser  Co., 

Western  Timbeiiands  Div., 

Vancouver,  WA 
NAFTA-TAA-01217:  Temple  Inland 

Forest  Products  Corp.,  Eastex  Div., 

Evadale.  TX 
NAFTA-TAA-01236:  Eastern 

Associated  Coal  Corp..  Harris  #1 

Mine.  Bald  Knob.  WV 
NAFTA-TAA-01239:  A.P.  Green 

Industries,  Inc.,  Rockdale,  IL 
NAFTA-TAA-012J9;  Steven  Hirt  Farms, 

Inc.,  Stanton,  TX 


NAFTA-TAA-01242:  Tyrone  Apparel 

Manufacturing  USA,  Inc.,  Tyrone. 

FA 
NAFTA-TAA-0151:  Saldan  Bindery. 

Inc.,  Abaca  Products,  Brooklyn,  NY 
NAFTA-TAA-01205:  Lucent 

Technologies,  Custom 

Manufacturing  Services  (CMS)  Unit, 

Little  Rock,  AR 
NAFTA-TAA-01245;  OPTO 

Technology,  Inc..  Platteville,  WI 
NAFTA-TAA-01225:  W.W.  Henry.  Inc.. 

South  River.  NJ 
NAFTA-TAA-01237;  Burlington 

Industrial,  Inc.,  Burlington 

Menswear,  (J.C.  Cowan  Plant). 

Forest  City,  NC 
NAFTA-TAA-01263:  Mueller  Co.. 

Decatur  Plant,  Decatur,  IL 
NAFTA-TAA-01252;  F  K  Apparel.  Inc.. 

Charlotte,  NC 
NAFTA-TAA-01253;  Weyerhaeuser  Co.. 

Klamath  Falls,  OR 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01247;  Herdez  Corp.. 

Formerly  Festin  Foods,  Carlsbad, 

CA 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Afifinnative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-01200;  South  West 

Fashion,  Inc..  El  Paso.  TX:  August 

19.  1995. 
NAFTA-TAA-01238;  Monon  Corp.. 

Monon.  IN:  September  20.  1995. 
NAFTA-TAA-01271 ;  Acme  Boot  Co., 

Inc.  lA.K.A.  Dan  Post  Boots),  EI 

Paso,  TX:  September  10,  1995. 
NAFTA-TAA-0121 1 ,  Mercury 

Industries,  Inc.,  Fayetteville,  NC: 

September  29,  1995. 
NAFTA-TAA-01265;  Fruit  of  The  Loom, 

Raymondville  Apparel. 

Raymondville.  TX:  October  2,  1995. 
NAFTA-TAA-01264;  Petersburg 

Garment  Co..  Petersburg.  WV: 

September  27.  1995. 
NAFTA-TAA-01240;  Dana  Corp..  Victor 

Products  Div.,  Robinson,  IL: 

September  13,  1995. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  October  and 
November.  1996.  Copies  of  these 
determinations  are  available  for 


inspection  in  Room  C-4318,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  November  4. 1996. 
RiMwU  T.Kile. 

Program  Manager,  Policy  &■  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  96-29060  Filed  11-12-96;  8:45  am] 

MLUNQ  coot  4S1»-aO-M 

[TA^iM-az.isa] 

Rau  Fastener  Company,  LLC, 
Providence,  Rl;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Rau  Fastener  Company.  LLC. 
Providence,  Rhode  Island.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-32,133;  Rau  Fastener  Company. 
LLC,  Providence.  Rhode  Island  (October  28, 
1996). 

Signed  at  Washington.  DC.  this  31st  day  of 
October,  1996. 
RuaaeU  T.  Kile, 

Program  Manager,  Policy  &•  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  96-29062  Filed  11-12-96;  8:45  am) 

BKJJNOCOOt  4S1»-30-M 

[TA-W-^.550] 

United  Technologies  Automotive, 
Wiring  Systems  Division,  Newton,  IL; 
Notice  of  Termination  of  Certification 

This  notice  terminates  the 
Certification  Regarding  Eligibility  to 
Apply  For  Worker  Adjustment 
Assistance  issued  by  the  department  on 
August  16, 1996,  for  workers  of  United 
Technologies  Automotive.  Wiring 
Systems  Division  located  in  Newton, 
Illinois.  The  notice  was  published  in  the 
Federal  Register  on  September  13, 1996 
(61  FR  48504). 

At  the  request  of  the  State  agency,  the 
De[>artment  reviewed  the  certification 
for  workers  of  the  subject  firm.  Findings 
show  that  the  worker  group  is  covered 
under  an  existing  TAA  certification 
(TA-W-32.261B). 

Since  the  workers  are  already  covered 
by  a  TAA  certification,  the  continuation 
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of  the  certification  would  serve  no 
purpose  and  the  certification  has  been 
terminated. 

Signed  at  Washington.  DC.  this  30th  day  of 
October  1996. 

KuMeU  T.Kile. 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  96-29058  Filed  11-12-96: 8:45  am] 
MLUNQ  COM  1810  W  M 


Faderal^tata  Unamploymant 
Compensation  Program:  Certifications 
Under  ttie  Federal  Unemployment  Tax 
Act  for  1996 

On  October  31, 1996,  the  Secretary  of 
Labor  signed  the  annual  certifications 
imder  the  Federal  Unemplojrment  Tax 
Act.  26  U.S.C.  3301  et  seq.,  thereby 
enabling  employers  who  make 
contributions  to  State  unemplojrment 
funds  to  obtain  certain  credits  for  their 
liability  for  the  Federal  unemployment 
tax.  By  letter  of  the  same  date  the 
certifications  were  transmitted  to  the 
Seoetaiy  of  the  Treasury.  The  letter  and 
certifications  are  printed  below. 

Dated:  November  1. 1996. 
Timothy  M.  Bamicle. 

Assistant  Secretary  of  Labor. 

October  31. 1996. 
The  Honorable  Robert  Rubin, 
Secretary  of  the  Treasury.  Washington.  D.C. 
20220. 
Dear  Secretaiy  Rubin:  Transmitted 
herewith  are  an  original  and  one  copy  of  the 
certifications  of  the  States  and  their 
unemployment  compensation  laws  for  the 
12-month  period  ending  on  October  31. 1996. 
One  is  required  with  respect  to  normal 
Federal  unemplojrment  tax  credit  by  Section 
3304  of  the  Internal  Revenue  Code  of  1986. 
and  the  other  is  required  with  respect  to 
additional  tax  credit  by  Section  3303  of  the 
Code.  Both  certifications  list  all  53 
jurisdictions. 

Sincerely, 
Robert  B.  Reich 
Enclosures 

Department  of  Labor.  Office  (rf'the 
Secretary.  Washington,  D.C 

Certification  of  States  to  the  Secretary  of 
the  Treasury  Pursuant  to  Section  3304 
of  the  Internal  Revenue  Code  of  1986 

In  accordance  with  the  provisions  of 
Section  3304(c)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  3304(c)),  I 
hereby  certify  the  following  named 
States  to  the  Secretary  of  the  Treasury 
for  the  12-month  period  ending  on 
October  31, 1996,  in  regard  to  the 
imemployment  compensation  laws  of 
those  States  which  heretofore  have  been 


approved  imder  the  Federal' 
Unemployment  Tax  Act: 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missoiiri 

Montana 

Nebraslca 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  Ywk 

North  Carolina 

North  Dakota 

Cttiio 

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Virgin  Islands 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

This  certification  is  for  the  maximum 
normal  credit  allowable  under  Section 
3302(a)  of  the  Code. 


Signed  at  Washington.  DC,  on  October  31, 
1996. 

Robert  B.  Reich, 
Secretaiy  ofLabm: 

Department  of  Labor.  Office  of  the 
Secretary.  Washington,  D.C 

Certification  of  State  Unemployment 
Compensation  Laws  to  the  Secretary  of 
the  Treasury  Pursuant  to  Section 
3303(b)(1)  of  the  Internal  Revenue  Code 
of  1986 

In  accordance  with  the  provisions  of 
paragraph  (1)  of  Section  3303(b)  of  tl^ 
Internal  Revenue  Code  of  1986  (26 
U.S.C  3303(b)(1)),  I  hereby  certify  the 
unemployment  compensation  laws  of 
the  following  named  States,  which 
heretofore  have  been  certified  pursuant 
to  paragraph  (3)  of  Section  3303(b)  of 
the  Code,  to  the  Secretary  of  the 
Treasury  fortbe  12-month  period 
ending  on  October  31, 1996: 
Alabama 
Alaska 
Arizona 
Arlcansas 
California 
Colorado 
Coimecticut 
Delaware 

District  of  Columbia 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New  Hampshire 
New  Jersey 
New  Mexico 
New  York 
North  Carolina 
North  Dakota 
Ohio 

Oklahoma 
Oregon 
Pennsylvania 
Puerto  Rico 
Rhode  Island 
South  Carolina 
South  Dakota 
Tennessee 
Texas 
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indentified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  aimounces  the  filing  of  the 
{)etition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 


Utah 
Vermont 
Virginia 
Virgin  Islands 
Washington 
West  Virginia 
Wisconsin 
Wyoming 

This  certification  is  for  the  maximum 
additional  credit  allowable  under 
Section  3302(b)  of  the  Code. 

Signed  at  Washington,  DC,  on  October  31. 
1996. 

Robert  B.  Reich, 
Secretary  of  Labor 
|FR  Doc  96-29063  Filed  11-12-96;  8:45  am) 

HLUNQ  COOl  4S10-3»-M 


(NAFTA— 00633] 

Qeneral  Electric  Company,  GE 
Transportation  Systems — Erie,  Erie, 
Pennsylvania;  Notice  of  Revised 
Determination  on  Reconsideration 

On  November  21.  1995.  the 
Department  issued  a  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance,  applicable  to  all 
workers  of  General  Electric  Company, 
GE  Transportation  Systems  located  in 
Erie,  Pennsylvania.  The  denial  notice 
was  published  in  the  Federal  Register 
on  December  1,  1995  (60  FR  61711). 

The  initial  investigation  resulted  in  a 
negative  determination  because  criteria 
(3)  and  (4)  of  the  Eligibility 
Requirements  of  Section  250  of  the 
Trade  Act,  as  amended,  were  not  met  for 
workers  at  the  subject  firm.  There  was 
no  shift  in  production  from  General 
Electric  Company  of  locomotives  or 
locomotive  parts  from  Mexico  or 
Canada,  nor  did  the  subjet:t  firm  import 
these  products  from  Mexico  or  Canada. 

Based  on  new  information  received 
from  counsel  for  the  petitioners,  the 
department,  on  its  own  motion. 


reviewed  the  findings  of  the 
investigation.  The  petitioning  workers 
were  engaged  in  the  production  of 
locomotives  and  locomotive  parts.  New 
findings  show  that  beginning  in  July 
1995,  the  production  of  motor  coils  was 
shifted  from  the  subject  firm's  Erie, 
Pennsylvania  production  facility  to 
Mexico. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reopening,  I  conclude 
that  there  was  a  shift  in  production  from 
the  workers'  firm  to  Mexico  of  articles 
that  are  like  or  directly  competitive  with 
those  produced  by  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  revised 
determination: 

"All  workers  of  General  Electric  Ckimpany, 
GE  Transportation  Systems.  Erie, 
Pennsylvania,  engaged  in  the  production  of 
motor  coils  who  became  totally  or  partially 
separated  &x)m  employment  on  or  after 
October  2, 1994,  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. •■ 

Signed  at  Washington,  DC.  this  31st  day  of 
October  1996. 
RusmII  T.  KiJe. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  96-29061  Filed  11-12-96;  8:45  am) 

BNJJNO  COOC  4aiO-3»-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  n.  of 
the  Trade  Act  of  1974.  as  amended,  are 

Appendix 


The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8.  1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  p>etitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  D.C.  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than 
November  25.  1996. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  shown  below  not  later  than 
November  25,  1996. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA. 
DOL,  Room  C-4318.  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 

Signed  at  Washington,  D.C.  this  5th  day  of 
November,  1996. 
RuaMUKile. 


Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (uniorVworkers/hmi) 


Seams  Right  (Wkrs)  

United        Technoiogies        Automotive 
(USWA). 

Dai-Tite  International  (Wkrs) 

U.S.  Natural  Resources  (Wkrs) 

Sarar>ac  (vabry)  Gk>ve  and  Mrtten  (Wkrs) 

Tri-Con  Industries  (Wkrs)  

Liico  InternaHonai  (Co.)  

Mom  Source  (Wkrs)  

Faneuil  Research  (Wkrs) 

Rexel.  Inc.  (Wkrs) 


Location 


St.  Mary's,  MO 

North  Manchester,  IN 

Pocatelto,  ID  

Portland,  OR 

Marinette,  Wl  

Livingston.  TN 

Parkersburg,  WV  

Newport  Beach,  CA  .. 

Chicago.  IL  

Mtaiw,  PL 


Date  re- 
ceived al 
Governor's 
offne 


10/16/96 
10/15/96 

10/11/96 
10/14/96 
10/14/96 
10/11/96 
10/19/96 
10/16/96 

10/18/96 
10/17/96 


Petition  No. 


NAFTA-01274 
NAFTA-01275 

NAFTA-01276 
NAFTA-01277 
NAFTA-01278 
NAFTA-01279 
NAFTA-01280 
NAFTA-01281 

NAFTA-01282 
NAFrA-01283 


Articles  produced 


Bras. 

Battery  cables  and  wiring  harnesses. 

rue. 

SawmiN  machinery. 

Leather  gtoves. 

Automotive  seat  covers. 

Wooden  pallets. 

Hair  and  stiave  care  products  arwl  co- 

tognes. 
Customer  services. 
Distoibulor. 
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Appendix— Continued 


Petitioner  (union/wof1(era/fimi) 


Locabon 


Date  re- 

ceived at 
Qovemor't 

KOODOn  NO. 

ofllce 

10/22/96 

NAFTA-01284 

Electric  arc  fumaoe  (EAF)  recyling  ma- 
terials. 

10«1/96 

NAFTA-01286 

Brooms. 

10/18/96 

NAFTA-01286 

Logging  and  sawraM  machinery. 

10/22/96 

NAFTA-01287 

Poking  cartons. 

10/21/96 

NAFTA-01288 

Auiopcm. 

10/08/96 

NAFTA-01289 

Electronic  tiallasts. 

10/24/96 

NAFTA-01290 

Sport  bra. 

10/23/96 

NAFTA-01291 

Cicruit  boards. 

10/24/96 

NAFTA-01292 

Books, 

10/22/96 

NAFTA-01293 

HousehoU  brushes. 

10/22/96 

NAFTA-01294 

Painters,  interior  and  exterior. 

10/25/96 

NAFTA-01295 

Jeans. 

10«1/96 

NAFTA-01296 

Women's  apparel. 

10/21/96 

NAFTA-01297 

Women's  apparel. 

10/22/96 
10/28/96 

NAFTA-01298 
NAFTA-01299 

Oculer  knit  fabrics. 

10/25/96 

NAFTA-01300 

Genenc  liqukl  and  sold  pharmaceulicat. 

10/23«6 

NAFTA-01301 

Battery  straps  and  fender  mokls. 

10/23/96 

NAFTA-01302 

Leather  wrap  aasenrtty. 

10/23/96 

NAFTA-01303 

10^22/96 

NAFTA-01304 

VT  series  terminal  unit  valves. 

10/24/96 

NAfTA-01305 

Manual  transmissions. 

10/25/96 

NAFrA-01306 

Retail. 

10«5«6 
10/22/96 

NAFTA-01307 
NAFTA-01308 

Garments,  pants,  jackets. 

Renned  petroleuin  t>ased  hsrKarcs  and 

corroskxi  preventatives. 

10/25/96 

NAFTA-01309 

Ladies  garments. 

10/28/96 

NAFTA-01310 

Food  color  line  and  famous  sauce  line. 

10/28/96 

NAFTA-01311 

Ladies  knit  tank  tnps,  t-shirts  and  lleeoe 
sweatshirts. 

10/28/96 

NAFTA-01312 

Sewing  production  of  women's  intimate 

appaiel. 

10/28/96 

NAFTA-01313 

Electrical  wiring  harnesses. 

10/28/96 

NAFTA-01314 

Hand  painted  tile. 

10/30/96 

NAFTA-01315 

Women's  ctothing. 

10/291/96 

NAFTA-01316 

PoMW  supples. 

10/29/96 

NAFTA-01317 

Lunnber  resaw  production. 

10/30/96 

NAFTA-01318 

Printed  materials. 

10/31/96 

NAFTA-01319 

Slimline  products. 

Horsehead      Resource    '  Development 
(USWA). 

Assembly  Services  (Co.) 

Nicholson  Manutocturing  (lAM)  .„._, 

Ttie  Mead  Corporation  (Wkra)  

EWI,  Inc.  (Co.) 

HwHy  Wim  (wO«/  (H*  >••■■•••■■■••••»••■•■■•■•■•»•••>•• 

Sara  Lee  Bod^wear  (Co.)  

Olari  Corporsbon  (Wkrs) 

Haddon  Craftsmen;  R.R.  DonneHey  and 
Sons(IAM). 

Elaco  Group  (USWA)  

Delta  Painting  (Wkrs)  

(toyals.  Inc.  (Co.)  

Sportswear  Associates  (Co.) 

Celina  /Apparel  (Co.) 

Win  Knit  (Wkrs) 

AdvarKed  Metalkjrgy  (Wkrs) 

Ivax  Corporatkxi  (Wkrs)  

Masco  Tech  Starnping  (Wkrs) 

United  Tachnotogies  (UFCW)  

Armour  divifl-Eckrwh  (Wkrs) 

Johnson  Control  (lAM)  

Borg-Wamer  Automotive  (Wkrs) 

Endicolt  Johnson  (Wkrs)  

WTTC,  Inc.  (Wkrs) 

Wrtco  Corporatton  (Wkrs) 

J.H.  CoMecttJles  (ILGWU)  - 

Bums  Philp  Food  (USWA)  _-. 

Spectro  Knit  (Wkrs)  _ _.. 

Wamaco  (Wkrs)  

Alphabet  (Co.)  ...„ 

Kbek  T*e  (Wkrs) 

Hecht  Manufacturing  (ILGWU) 

Lambda  Electronka  (Wkrs)  

Tmtwitine  Forest  F*roducls  (Wkrs)  

Tasus  Coip.  (Wkrs) _ 

Amp,  Inc.  (Wkrs)  


Palmarton,  PA  

El  Paso.  TX  

Seatlia,  WA 

Fairless  HiRs,  PA  .... 

Southbend,  IN  

Huntinglon,  IN 

New  York.  NY 

Hauppauge,  NY 

Scrarilon.  PA 

East  Hampton.  MA 
DeerfieU  Beach,  FL 

High  Point.  NC , 

Moss,  TN 

Cekna,  TN 

Clayton.  NC 

McKeesport.  PA 

Shreveport.  LA 

Oxford.  Ml 

NOes,  Ml 

Kalamazoo,  Ml 

Milwaukee,  Wl  

MuKie,  IN  

Scranlon,  PA  '.. 

El  Paso,  TX  

Bradford.  PA 

Milwaukee,  Wl  

San  Francisco,  CA 
Mlfflinburg,  PA 

Van  Nuys,  CA 

Greenwood,  SC 

Rednwnd.  OR 

Milwaukee.  Wl  

McAlen.  TX  

Burlington,  WA 

Bkx)minglon,  IN 

Lo«»oll.  NC 


IFR  Doc  96-29059  Filed  11-12-96;  8:45  am] 
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Occupational  Safety  and  Haaitti 
Administration 

National  Advisory  Committsa  on 
Occupsllonal  Satoty  and  Haatth;  Notice 
of  Meetings 

Notice  is  hereby  given  of  the  dates 
and  locations  of  the  next  two  meetings 
of  the  National  Advisory  Ckunmittee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NA(X)SH  will  hold  meetings 
on  December  10-11. 1996,  in  Room 


S4215  A-C,  and  January  15-16, 1997,  in 
Room  N3437  A-D  of  the  Department  of 
Labor  Building  located  at  200 
Constitution  Avenue  NW,  Washington, 
DC.  Both  meetings  are  open  to  the 
public  and  will  begin  at  9:00  a.m.  each 
day  lasting  until  approximately  4:00 
p.m.  the  first  day  and  3:00  p.m.  the 
second  day  of  each  meetine. 

Agenda  items  for  Deoemoer  10  will 
include:  a  brief  overview  of  current 
activities  in  the  Occupational  Safety  and 
Health  Administration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH);  a 
description  of  a  NIOSH  Cooperative 
Research  Agreement  on  hearing  loss 
prevention;  a  regulatory  update;  and  a 
discussion  of  the  Government 
Performance  and  Results  Act  (GIPRA)  in 
relation  to  OSHA  as  well  as 
performance  measurement  and  program 
evaluation  within  OSHA.  On  December 


11  there  will  be  a  panel  presentation  aa 
ergonomics  including  an  update  on  the 
planned  conference;  enforcement 
activities;  the  development  of  a 
regulation;  OSHA's  ergonomics 
capabiUty;  and  NIOSH  research  relating 
to  eigonomics.  The  remainder  of  the  day 
will  be  devoted  to  planning  future 
NACOSH  meetings  and  activities. 

The  January  15-16  meeting  will  be 
devoted  to  the  subject  of  developing    . 
pwformance  measurements  and 
evaluating  programs  in  addition  to  the 
regular  updates  on  OSHA  and  NIOSH 
activities.  Several  panels  will  be  formed 
to  discuss  the  indicators  and  measures 
OSHA  might  use,  as  well  as  the  data  and 
mechanisms  that  would  be  needed  for 
such  measurement.  The  committee  is 
interested  in  exploring  what  other 
organizations  and  groups  are  doing  in 
terms  of  measuring  performance  and 
evaluating  safety  programs, 
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interventions  and  related  issues  such  as 
employee  participation.  In  this  respect, 
the  committee  requests  that  members  of 
the  public  who  have  participated  in 
studies  or  programs  related  to 
performance  measurement  and 
evaluation  of  occupational  safety  and 
health  programs  share  their  findings 
and/or  experiences  with  NACOSH 
either  in  written  form  or  in  oral 
presentations  before  the  committee  to 
the  extent  time  permits.  Those  who  are 
interested  in  making  presentations  on 
January  15  or  16  should  notify,  no  later 
than  December  9,  Joanne  Goodell, 
OSHA,  Room  N-3641.  200  Constitution 
Avenue  NW.  Washington.  DC  20210. 
telephone  (202)  219-«021.  ext.  107.  or 
FAX  (202)  219-4383.  Presenters  must 
provide  their  name,  the  capacity  in 
which  the  person  will  appear,  a  brief 
outline  of  the  content  of  tne 
presentation,  preference  of  appearance 
date  if  there  is  one,  mail  address, 
telephone  and  FAX  numbers. 
Presentations  will  be  Umited  to  10 
minutes  with  time  allowed  for  questions 
from  committee  members. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies  to 
Joanne  Goodell  at  the  address  provided 
above.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Individuals  with  disabilities 
who  need  sp>ecial  accommodations 
should  contact  Tom  Hall  (phone:  202- 
219-8615:  FAX:  202-219-5986)  one 
week  before  the  meeting. 

An  ofRcial  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
219-7500).  For  additional  information 
contact  Joanne  Goodell  (phone,  FAX 
and  address  provided  above.) 

Signed  at  Washington.  O.C.  this  6th  day  of 
November.  1996. 

looeph  A.  Dear, 

Assistant  Secretory  of  Labor 

|FR  Doc.  96-29064  Filed  n-t2-96:  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-09988] 

Proposed  Class  Exemption  for  Bank 
Collective  Investment  Fund 
Conversion  Transactions 

AQENCY:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 


ACTION:  Notice  of  Proposed  Class 
Exemption. 

pUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  LabOT  (the  Department)  of 
a  proposed  class  exemption  from  certain 
prohibited  transaction  restrictions  of  the 
Employee  Retimnent  Income  Security 
Act  of  1974  (the  Act  or  ERISA)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1986  (the  Code).  If 
granted,  the  proposed  exemption  would 
permit  an  employee  benefit  plan  (the 
Client  Plan)  to  purchase  shares  of  a 
registered  investment  company  (the 
Fund),  the  investment  adviser  for  which 
is  a  bank  (the  Bank)  that  serves  as  a 
fiduciary  of  the  Client  Plan,  in  exchange 
for  plan  assets  transferred  in-kind  to  the 
Fund  from  a  collective  investment  fund 
(the  QF)  maintained  by  the  Bank.  The 
proposed  exemption,  if  granted,  would 
affect  participants  and  beneficiaries  of 
the  Client  Plans  that  are  involved  in 
such  transactions  as  well  as  the  Bank 
and  the  Fund. 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
3  copies)  should  be  sent  to:  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration.  Room 
N-5649,  200  Constitution  Avenue  N.W., 
Washington,  DC  20210.  (Attention:  "OF 
Conversion  Class  Exemption").  The 
application  for  exemption  (Application 
No.  D-09988)  and  all  additional 
comments  received  from  interested 
persons  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor.  Room  N-5638,  200  Constitution 
Avenue  N.W.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  or  Mr.  E.F.  Williams, 
Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Washington.  DC  20210  at  (202) 
219-8881  or  (202) 21&-8194, 
respectively,  or  Ms.  Susan  E.  Rees,  Plan 
Benefits  Security  Division,  Office  of  the 
Solicitor,  U.S.  Department  of  Labor, 
Washington,  DC  20210  at  (202)  219- 
4600.  ext.  105.  (These  are  not  toU-fiee 
numbers.) 

SUPPt-EMENTARY  INFORMATK3N:  This 
document  contains  a  notice  of  pendency 
before  the  Department  of  a  proposed 
class  exemption  from  the  restrictions  of 
sections  406(a)  and  406  (b)(1)  and  (b)(2) 
of  the  Act  and  from  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code.  The  proposed 
exemption  was  requested  in  an 
application  dated  March  28, 1995 


submitted  on  behalf  of  Federated 
Investors  (Federated)  pursuant  to 
section  408(a)  of  the  Act  and  section 
497S(cK2)  of  the  Code,  and  in 
aocordanoe  with  the  procedures  set 
forth  in  29  CPR  Part  2570.  Sut^art  B  (55 
FR  32836,  August  10, 1990).' 

L  Paperwork  Kaduction  Act  Analysis 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  provides  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperworit  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  CurrenUy,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  information  under  the  Proposed  Class 
Exemption  for  Bank  Collective 
Investment  Fund  Conversion 
Transactions. 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  13, 1996 
to  Mr.  Gerald  B.  Lindrew,  E)epartment  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Washington.  D.C.  20210. 
The  De{>artment  of  Labor  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarify  the  information  to  be  collected; 
and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


'  Section  102  of  Reorganization  Plan  No.  4  of 
1978.  S  use  App.  1  (1996)  generally  transferred  the 
authority  of  the  Secretary  of  the  Treasury  to  issue 
exemptions  under  section  4975(cHZ)  of  the  Code  to 
the  Secretary  of  Labor. 

In  the  discusaion  of  the  exemption,  references  to 
speciRc  provisions  of  the  Act  should  be  read  to 
refer  as  well  to  the  corresponding  pr6visiona  of 
section  4975  of  the  Code. 
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technological  collection  techniques  or 
other  ibrms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Title:  Class  Exemption  for  Bank 
Collective  Investment  Fund  Conversion 
Transactions. 

Summary:  The  proposed  exemption 
would  permit  employee  benefit  plans  to 
purchase  shares  of  a  registered 
investment  company  in  exchange  fior 
plan  assets  transfarred  in-kind  from  a 
bank  maintained  collective  investment 
fund,  where  the  bank  that  serves  as  a 
fiduciary  of  the  plan  is  also  the 
investment  adviser  for  tba  investment 
company.  The  proposal  is  conditioned 
upon  an  independent  fiduciary 
receiving  advance  notice  concerning  the 
transfer  of  assets  and  written 
confirmation  after  the  completion  of 
each  transaction. 

Needs  and  Uses:  ERISA  requires  that 
the  Department  make  a  finding  that  the 
proposed  exemption  meets  the  statutory 
requirements  of  section  408(a)  before 
granting  the  exemption.  The  Department 
Uierefore  finds  it  necessary  that  certain 
information  be  provided  to  an 
independent  fiduciary  of  each  plan  in 
advance  of.  and  subsequent  to,  the 
proposed  transaction,  and  that  the 
independent  fiduciary  approve  the 
proposed  transaction. 

nespondents  and  Proposed  Frequency 
t^  Response:  the  Department  staff 
estimates  that  approximately  50  parties 
will  seek  to  take  advantage  of  the  class 
exemption  in  any  given  year.  The 
respondents  will  be  banks  and  trust 
companies  acting  as  fiduciaries  of  plans 
investing  in  collective  investment  funds 
maintained  by  such  entities. 

Estimated  Annual  Burden:  The  . 
Department  staff  estimates  the  annual 
burden  for  preparing  the  materials 
required  under  the  proposed  class 
exemption  to  be  892  hours.  The  total 
annual  burden  cost  (operating/ 
maintenance)  is  estimated  to  be 
$113,772.00.  There  are  estimated  to  be 
no  capital/start-up  burden  costs. 
Coivnents  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

n.  Background 

The  application  contains  facts  and 
representations  with  regard  to  the 
requested  exemption  which  are 
summarized  below.  Interested  persons 
are  refiarred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant.  The 
applicant,  Federated,  requests 
retroactive  and  prospective  exemptive 


relief  for  the  in-kind  transfer  of  assets 
bom  a  OF  in  which  Client  Plans  invest 
to  a  Fimd  in  exchange  for  shares  of  the 
Fund.  The  exemption  is  being  requested 
in  light  of  the  Department's  position 
that  Prohibited  Transaction  Exemption 
(PTE)  77-4  (42  FR  18732,  April  8, 1977) 
is  unavailable  for  the  ptirchase  of  shares 
in  Funds  other  than  for  cash.  In 
pertinent  part,  PTE  77-4  permits  the 
purchase  or  sale  by  an  employee  benefit 
plan  of  shares  of  a  Fund  when  a 
fiduciary  with  respect  to  the  plan  is  also 
the  investment  adviser  of  the  Fimd. 

Federated  represents  that  it  advises, 
administers  and  distributes  its  own 
Funds  and  also  administers,  distributes 
and  provides  related  services  to  Funds 
that  are  advised  by  other  financial 
institutions,  including  many  Banks.  In 
total.  Federated  provides  such  services 
with  respect  to  over  $70  billion  in 
assets. 

Since  April  1989,  Federated  has 
assisted  a  number  of  Banks  in 
establishing  "proprietary"  mutual 
funds,  (i.e.,  mutual  funds  advised  by  the 
Bank  and  for  which  the  Bank  may 
provide  other  services,  such  as  custody 
or  shareholder  recordkeeping).  These 
Funds  are  often  established  through  the 
complete  or  partial  conversion  of  the 
Bank's  OFs  into  the  Funds.  Such 
conversions  have  been  motivated  by 
changes  in  the  investment  industry  and 
the  increasing  trend  toward  the 
establishment  of  participant-directed 
plans  under  section  401(k)  of  the  Code. 
Federated  assists  these  Banks  in  the 
conversion  process  and  may  serve  as 
administrator,  as  %vell  as  in  other 
capacities  (such  as  transfer  agent  and 
portfolio  recordkeeper)  with  respect  to 
such  Fimds. 

Federated  explains  that  these  in-kind 
transfers  have  been  completed  in 
compliance  with  the  banking  rules 
governing  OFs  and  the  requirements  of 
tiie  Investment  Company  Act  of  1940 
(the  '40  Act).  To  avoid  engaging  in  a 
prohibited  transaction,  the  BaxS(s  have 
sought  in  good  faith  to  comply  with  PTE 
77-4  and  have  relied  on  the  availability 
of  that  class  exemption.  Federated  states 
that  the  conditions  of  PTE  77-4  (as  they 
were  interpreted  by  the  banking 
industry  at  that  time)  were  met, 
including  the  provision  of  disclosures 
regarding  the  Fund  to  an  independent 
plan  fiduciary  (the  Independent 
Fiduciary)  and  prior  approval  by  that 
fiduciary.  However,  Federated  notes 
that  the  Department's  position  that  PTE 
77-4  does  not  apply  to  in-kind 
exchanges  of  assets,  such  as  occur  in  a 
OF-to-Fund  conversion,  has  created 
uncertainty  as  to  what  Banks  should  do 
with  regard  to  past  and  future 
transactions.  Tlierefore,  Federated 


believes  that  class  exemptive  relief  is 
warranted  because  of  the  large  number 
of  Banks  that  have  entered  into,  or 
propose  to  enter  into,  such  transactions. 
In  Federeted's  view,  the  exemptive 
relief  requested  would  reduce  the 
burden  that  has  been  placed  on  Banks 
and  would  create  certainty  as  to  how 
such  transactions  may  be  structured  to 
comply  with  provisions  of  the  Act 

m.  DiscuasioB  of  the  AppUcation 

The  applicant  represents  that,  as  part 
of  the  convereion  process,  assets 
representing  the  Client  Plans'  interests 
in  the  OFs  are  being  transferred  to  the 
Funds  in  exchange  for  which  the  Cliem 
Plans  receive  shues  of  the  Fimds.  The 
in-kind  transfers  are  subject  to  the  prior 
approval  of  Independent  Fiduciaries 
and  a  number  of  additional  safeguards 
that  are  discussed  below. 

The  Banks  that  would  be  covered  by 
the  requested  exemption  include  banks 
or  trust  companies  that  are  regulated  by 
federal  or  state  law.  The  Banks  may 
serve  as  trustees,  investment  managers 
or  custodians  for  Client  Plans  that  are 
subject  to  the  Act.  If  a  Bank  has 
investment  discretion  over  the  assets  of 
a  Client  Plan,  it  commonly  manages 
such  assets  through  OFs.  Where  a  Bank 
serves  as  a  nondiscretionary  trustee  or  a 
custodian,  it  has  made  GIFs  available  as 
investment  options  for  participant- 
directed  plans  at  the  election  of  the  plan 
six>nsor.  OF  investments  have  allowed 
Qient  Plans  to  pool  their  assets  thereby 
permitting  greater  diversification  and 
lower  management  fees  than 
individually-managed  portfolios. 

Federated  represents  that  over  the 
past  15  years  mutual  funds  have  become 
increasingly  popular  investments  for 
plan  investors.  Among  the  advantages  of 
Funds  over  OFs  are  daily  pricing  and 
redemption,  pubUshed  prices  available 
in  newspapers  of  general  circulation 
and  greater  portability.  Daily  pricing 
and  redemption  permits:  (a)  immediate 
investment  of  plan  contributions  in 
various  types  of  investments;  (b)  greater 
flexibiUty  in  transferring  assets  fiiDm  one 
type  of  investment  to  another;  and  (c) 
faster  distributions.  OFs,  by  contrast, 
generally  have  been  valued  quarterly 
and  have  not  permitted  daily 
withdrawals  or  transfers.  Because  of  the 
advantages  offered  by  Funds,  many 
Banks  have  been  converting  their  OFs 
into  Fimds  by  transfening  Uie  assets  out 
of  the  OFs  and  into  the  Banks' 
proprietary  Ftmds.  In  some  cases,  the 
Banks  have  terminated  their  QFs.  In 
other  cases,  the  OFs  have  been  partially 
converted  and  not  terminated  because 
one  or  more  clients  has  prefened  to 
remain  invested  in  the  OFs. 
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The  applicant  represents  that  the 
conversion  transaction  that  is  the 
subject  of  this  exemption  request  is 
structured  as  an  in-kind  transfer  of  plan 
assets  held  by  the  QF  to  the 
corresponding  Funds,  in  exchange  for 
shares  of  the  Funds.  This  approach, 
according  to  the  applicant,  avoids 
incurring  transaction  costs  in 
connection  with  liquidating  the  QF 
investments  and  making  the  same 
investments  for  the  Funds. 

It  is  represented  that  the  process  used 
by  Banks  assisted  by  Federated  has  been 
designed  to  comply  with  the  '40  Act  and 
FTE  77-4,  as  applicable.  In  this  regard. 
Federated  represents  that  the  Bank 
obtains  the  approval  of  an  Independent 
Fiduciary  prior  to  investing  a  Client 
Plan's  assets  in  a  Fund.  The 
Independent  Fiduciary  is  generally  the 
Client  Plan's  named  fiduciary  or  plan 
sponsor.  In  requesting  the  Independent 
Fiduciary's  approval,  the  Bank  provides 
such  fiduciary  with  a  description  of  the 
transaction,  information  about  each 
Fund  into  which  assets  would  be 
transferred  and  a  current  prospectus.  It 
is  represented  that  all  disclosures  and 
the  form  of  approval  are  designed  to 
meet  the  requirements  of  PTE  77—4.^ 

To  the  extent  that  the  Independent 
Fiduciary  of  a  Client  Plan  approves  the 
investment  in  the  Funds,  the  purchase 
of  Fund  shares  by  the  Client  Plan  is 
accomplished  in  accordance  with 
Securities  and  Exchange  Commission 
Rule  17a-7  (Rule  17a-7  or  the  Rule) 
under  the  '40  Act  (17  CFR  270.17a-7). 
Rule  17a-7  is  an  exemption  from  the 
prohibited  transaction  provisions  of 
section  17(a)  of  the  '40  Act  (15  USC 
60a-17(a)).  which  prohibit,  among  other 
things,  transactibns  between  an 
investment  company  and  its  investment 
adviser  or  affiliates  of  its  investment 
adviser.  Thus,  Rule  17a-7  permits 
transactions  between  the  Funds  and 
other  accounts  that  use  the  same  or 
affiliated  investment  advisers,  subject  to 
certain  conditions  that  are  designed  to 
assure  fair  valuation  of  the  assets 
involved  in  the  transaction  and  fair 
treatment  of  both  parties  to  the 


'  In  partineni  part.  PTE  77-4  requires  thai  a 
fiduciary  of  a  plan  who  is  independent  of  and 
unrelated  lo  the  fiduciary/investmeni  adviser,  or 
any  affihate  thereof,  receive  a  prospectus  issued  by 
the  investment  company  and  full  written  disclosure 
of  the  investment  advisory  and  other  fees  charged 
to,  or  ptaid  by.  the  plan  and  the  investment 
company.  Such  information  should  include:  (a)  the 
nature  and  extent  of  any  differential  between  the 
rales  of  such  fees:  (b)  the  reasons  why  the  Tiduciary/ 
investment  adviser  may  consider  such  purchases  of 
shares  in  the  investment  company  to  be  appropriate 
for  the  plan;  (c)  whether  there  are  any  limitations 
on  the  fiduciary/investment  adviser  with  respect  to' 
which  plan  assets  may  be  invested  in  shares  of  the 
investment  company:  and.  if  so,  (d)  the  nature  of 
such  limitations. 


transaction.  Among  the  conditicms  of 
Rule  17a-7  is  the  requirement  that  the 
transaction  be  effected  at  the 
"independent  current  market  price"  for 
the  security  involved.^  In  this  regard, 
the  "independent  current  maricet  price" 
for  specific  types  of  QF  securities 
involved  in  the  transactions  is 
determined  as  follows: 

(a)  If  the  security  is  a  "repwted  security" 
as  the  tenn  is  defined  in  Rule  llAa3-l  under 
the  Securities  Exchange  Act  of  1934  (the  '34 
Act)  (17  CFR  240.1  lAa3-l).  the  last  sale 
price  with  respect  to  such  security  reported 
in  the  consolidated  transaction  reporting 
system  (the  Consolidated  System);  or,  if  there 
are  no  reported  transactions  in  the 
Consolidated  System  that  day.  the  average  of 
the  highest  current  independent  bid  and  the 
lowest  current  independent  offer  for  such 
security  (reported  pursuant  to  Rule  llAcl-1 
under  the  "34  Act)  (17  CFR  240.11Acl-l),  as 
of  the  close  of  business  on  the  QF  valuation 
date. 

(b)  If  the  security  is  not  a  refwrted  security, 
and  the  principal  market  for  such  security  is 
an  exchange,  then  the  last  sale  on  such 
exchange  or,  if  there  are  no  reported 
transactions  on  such  exchange  that  day,  the 
average  of  the  highest  current  independent 
bid  and  lowest  current  indep>endent  offer  on 
the  exchange  as  of  the  close  of  business  on 
the  QF  valuation  date. 

(c)  If  the  security  is  not  a  reported  security 
and  is  quoted  in  the  NASDAQ  system,  then 
the  average  of  the  highest  current 
independent  bid  and  lowest  current 
independent  offer  reported  on  Level  1  of 
NASDAQ  as  of  the  close  of  business  on  the 
QF  valuation  date.' 

(d)  For  all  other  securities,  the  average  of 
the  highest  current  independent  bid  and 
lowest  curremt  independent  offer  determined 
on  the  tnsis  of  reasonable  inquiry  from  at 
least  three  independent  sources  as  of  the 
close  of  business  on  the  OF  valuadon  date. 

Federated  represents  that  these 
valuation  conditions  are  objective  and 
require  documentation  to  permit  review 
by  independent  parties. 


'  Rule  l7a-7  also  includes  the  following 
requirements;  (a)  the  transaction  must  be  consistent 
with  the  investment  ob)ectives  and  policies  of  the 
Fund,  as  described  in  its  registration  statement:  (b) 
the  security  that  is  the  subject  of  the  transaction 
must  be  one  for  which  market  quotations  are  readily 
available:  (c)  no  brokerage  commissions  or  other 
remuneration  may  be  paid  in  connection  with  the 
transaction:  and  (d)  the  Fund's  board  of  directors 
(i.e..  those  directors  who  are  independent  of  the 
Fund's  investment  adviser)  must  adopt  procedures 
to  ensure  that  the  requirements  of  Rule  17a-7  are 
followed,  and  determine  no  less  frequently  than 
quarterly  that  the  transactions  during  the  preceding 
quarter  were  in  compliance  with  such  procedures. 

'  It  is  represented  that  Level  1  of  NASDAQ 
provides  the  best  bid  and  ask  quotations  for  each 
NASDAQ  security  that  has  a  minimum  of  two 
registered  market-makers  providing  quotations. 
Level  2  provides  the  currant  bid  and  ask  prices  for 
each  market-maker  in  any  available  NASDAQ 
securities,  not  just  the  bat  prices.  Level  3  allows 
for  marliet-makars  instantaneously  lo  insert  new 
quotations  into  the  system  and  is  generally  only 
used  by  market-nukers  and  traders. 


Federated  represents  that,  in  a 
conversicHi  transaction,  a  portion  of  the 
plan  assets  in  each  OF,  representing  the 
interests  in  the  QF  of  the  Client  Plans 
that  approve  the  asset  transfer,  are 
transferred  to  the  corresponding  Fimds 
using  the  then-current  market  value  of 
the  plans'  assets  in  exchange  for  shares 
in  the  Fund.  Simultaneously,  each 
Client  Plan's  investment  in  the  CUF  is 
liquidated  and  Fimd  shares  of  equal 
value  to  the  Client  Plan's  interest  in  the 
OF  are  distributed  to  the  Client  Plan. 

Prior  to  the  transfers,  the  applicant 
states  that  the  QF  assets  must  be 
reviewed  to  determine  whether  they  are 
appropriate  investments  for  the 
corresponding  Fund,  consistent  with  the 
Fund's  investment  objectives  and 
policies  and  applicable  requirements 
under  the  '40  Act  and  the  Code.  In 
addition.  Federated  notes  that  Rule  17a- 
7  permits  transfers  only  of  securities  for 
which  market  quotations  are  readily 
available  and  does  not  include  restricted 
securities  (such  as  those  described  by 
SEC  Rule  144)  or  other  securities  for 
which  market  quotations  are  not  readily 
available.'  If  the  class  exemption  were 
not  available,  the  transferring  plans 
would  request  cash  distributions, 
causing  the  OF  to  incur  higher 
transaction  costs  in  liquidating  a  larger 
proportion  of  its  securities  holdings. 

Federated  explains  that  if  the  CIF  will 
be  terminated,  the  Client  Plans  not 
transferring  assets  to  a  Fund  will  receive 
a  distribution,  prior  to  the  transfer  date, 
of  their  pro  rata  portions  of  each  CIF 
asset.  The  remaining  CIF  assets  are  then 
transferred  to  the  Funds  on  behalf  of  the 
Client  Plans  that  approve  the 
transaction.  If  the  GIF  will  not  be 
terminated,  the  assets  of  the  CIF  are 
divided,  prior  to  the  transfer,  so  that 
each  Client  Plan  that  chooses  to  remain 
invested  in  the  QF  retains  its  pro  rata 
share  of  the  CIF  assets. 

Although  the  Bank  will  generally 
divide  the  assets  held  in  a  OF  among 
the  Client  Plans  on  a  pro  rata  basis. 
Federated  explains  that  in  some 
instances,  the  CIF  may  hold  "small« 
investments"  in  fixed-income  securities 
that  are  not  divisible,  or  that  can  be 
divided  only  at  substantial  cost. 
Federated  states  that  these  investments 
will  typically  be  issued  in  units  of 
$1,000  or  more.  For  example,  a  QF  may 
have  5  bonds  in  $1,000  denominations, 
for  an  aggregate  principal  value  of 
$5,000,  and  50  percent  of  the  Qient 
Plans  participating  in  the  QF  may  elect 
to  transfer  their  investments  to  a  Fund. 


'  The  Department  notes  that  the  Bank  retains 
ongoing  responsibilities  under  ERISA's  general 
standards  of  fiduciary  conduct  with  respect  to  plans 
electing  to  remain  as  investors  in  the  CO'  and  with 
respect  to  other  aspects  of  the  transfers. 
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A  strict  pro  rata  allocation  to  each 
Client  Plan  would  require  that  $2,500  of 
the  principal  value  of  these  bonds  be 
transferred  to  the  Fimd.  However,  a 
$1,000  bond  cannot  be  divided  into  two 
segments  of  $500  each.  Federated  states 
that  securities,  such  as  the  bond  in  this 
example,  that  are  incapable  of  division 
could  be  liquidated  for  cash  prior  to  the 
transfw  but.  if  there  are  many  such 
securities,  the  transaction  costs  may 
become  significant. 

In  these  situations,  solely  for  purposes 
of  the  prospective  relief  requested 
herein^.  Federated  represents  that  the 
Banks  will  treat  equivalent,  "small 
investment"  fixed-income  securities  as 
fungible  for  allocation  purposes  if  such 
securities  have  the  same  coupon  rates, 
maturities  and  credit  ratings  at  the  time 
of  the  transaction.  For  example,  notes 
with  variable  interest  rates  will  be 
treated  as  fungible  only  if  they  have  the 
identical  interest  rate  formulas.  This 
requirement  will  ensure  that  all  Client 
Plans  receive  sectirities  that  have 
equivalent  terms  and  features.  The 
Banks  will  allocate  such  fixed-income 
securities  among  the  Client  Plans  in  a 
manner  such  that  each  receives  its  pro 
rata  share  of  the  value  of  such 
securities.''  Federated  represents  that 
providing  Banks  with  the  ability  to 
allocate  fixed-income  securities  other 
than  on  a  strictly  pro  rata  basis  would 
permit  the  QF,  and.  therefore,  the  Client 
Plans,  to  avoid  the  transaction  costs 
involved  in  liquidating  these  small 
positicms  prior  to  maturity. 

In  order  to  establish  what  constitutes 
"small  investments."  Federated 
proposes  that  this  exception  from  the 
genwal  pro  rata  division  rule  be 
available  only  for  investment  positfons 
in  fixed-income  securities  which,  in  the 
aggregate,  constitute  no  more  than  one 
(1)  percent  of  the  QF's  assets.  This  one 
(1)  percent  limit  will  ensure  that  the 
"small  investment"  positions  in  fixed- 
income  securities  will  represent  a  de 
minimis  portion  of  the  overall  assets 
held  by  the  QF  at  the  time  of  the 
transactions. 

In  implementing  the  asset  transfera, 
Federated  represents  that  the  current 
market  value  of  the  assets  of  the  CIFs 
have  been  and  will  be  determined  in 
accordance  with  Rule  17a-7  and  the 
procedures  adopted  by  the  board  of 


*In  this  r«gard.  the  Department  wishes  to 
emphaaixe  that  the  proposed  das*  examption 
would  provide  no  retroactive  relief  ibr  any  past  in- 
kiad  transfer  of  OF  aaaats  to  a  Fund  unless  all  or 
a  pro  rata  portion  of  the  asaets  of  the  OF  ware 
t^anaferTed  to  the  Fund  in  exchange  for  shares  of 
such  Fund.  (See  Section  1(c)  below.) 

^  The  applicant  represents  that  the  valuation  of 
fixed  income  securities  will  be  performed  in 
accordance  with  Rule  17a-7. 


directors  of  the  Fund  pursuant  to  such 
Rule.  The  assets  are  valued  by  the  QF 
and  the  Fimd  in  the  same  manner  using 
the  "independent  current  market  price" 
of  the  securities  as  defined  in  Rule  17a- 
7  as  of  the  close  of  business  on  the  same 
business  day.  In  addition,  no  brokerage 
commissions  or  other  remtuieration  is 
charged  to  the  Client  Plans  in 
coimection  with  the  asset  transfer  and 
any  such  costs  or  expenses  are  paid  by 
the  Bank. 

Federated  states  that  the  same  values 
are  used  for  the  securities  both  in 
determining  the  amotmt  transferred 
from  the  OF  and  the  amoimt  received 
by  the  Fund.  Thus,  the  total  net  asset 
value  of  the  Fund  shares  received  by  the 
Ghent  Plan  is  equal  in  value  to  the 
Client  Plan's  share  of  the  assets  of  the 
QF  exchanged  for  shares  of  the  Fund  on 
the  date  of  transfer. 

The  valuations  are  based  on  prices, 
bids  and  offers  as  of  the  close  of 
business  on  the  date  of  the  asset 
transfer.  Federated  states  that,  in  the 
transactions  in  which  it  has  been 
involved,  the  asset  transfers  have 
primarily  been  scheduled  to  occur  over 
a  weekend  to  allow  sufficient  time  for 
processing.  As  apphcable,  securities 
have  been  valued  based  on  their  closing 
prices,  or  the  average  of  bid  and  ask 
quotations  (or  prices  obtained  from 
pricing  services)  obtained  from  at  least 
three  independent  sources,  as  of  the 
close  of  business  on  the  Friday 
preceding  the  weekend  of  the  asset 
transfiers.  The  transfer  of  the  securities 
has  been  completed  by  the  following 
Monday,  at  which  time  the  CUent  Plans 
whose  assets  were  formerly  invested  in 
a  OF  hold  shares  in  the  corresponding 
Fimd  of  eqtial  value  to  their  imits  in  the 
QF  as  of  the  close  of  business  the 
previous  Friday. 

Subsequent  to  the  transaction. 
Federated  explains  that  compliance 
with  Rule  17a-7  procedures  of  the  Fund 
is  reviewed  by  independent  members  of 
the  Ftmd's  board  of  directora  and  by 
independent  auditora.  In  this  regard, 
records  pertaining  to  Rule  17a-7 
transactions  are  reviewed  by  SEC  staff 
during  their  periodic  inspections  of  the 
Funds. 

Thus,  in  Federated 's  view,  the  asset 
transfer  transactions  are  ministerial  in 
nature  because  they  are  performed  in 
accordance  %vith  procediues  that  are 
prescribed  by  Rule  17a-7  and  approved 
by  the  Fund's  board  of  directors. 
Further,  Federated  states  that  the 
pricing  of  all  securities  transferred  to  a 
Fxmd  is  accompUshed  by  reference  to 
independent  sources.  In  each  case,  the 
affiected  Qient  Plans  receive  shares  of 
the  Fimds  that  are  of  equal  value  to  the 
previously-held  QF  imits. 


IV.  DeMaiptkMi  of  the  Proposed 
Examption 

The  proposed  class  exemption 
consists  of  four  sectiofis.  Section  I 
would  provide  conditional  exemptive 
relief  for  transactions  occurring  from 
CX:tober  1 ,  1988  until  the  date  the  notice 
granting  the  final  exemption  is 
published  in  the  Federal  Register. 
Section  II  would  provide  prospective 
rehef  for  transactions  which  must  meet 
certain  additional  conditions  which  are 
described  below.  Section  III  provides 
that  a  transaction  that  meets  the 
applicable  conditions  of  the  proposed 
exemption  will  be  deemed  a  purchase 
by  the  Client  Plan  of  shares  of  an  open- 
end  investment  company  registered 
imder  the  Investment  (Zompiany  Act  of 
1940  for  ptu^>oses  of  PTE  77-4. 
Accordingly,  if  the  exemption  is 
granted,  a  Bank  that  complies  with  the 
terms  of  this  exemption  and  with  the 
terms  of  PTE  77-4  would  be  able  to 
receive  investment  management  and 
investment  advisory  fees  from  the  Fund 
and  the  Client  Plan  with  respect  to  the 
plan's  assets  invested  in  shares  of  the 
Fund  to  the  extent  permitted  under  PTE 
V-A.  Section  QI  also  provides  that 
compliance  with  the  proposed 
exemption  will  constitute  compliance 
with  paragraphs  (a),  (d)  and  (e)  of 
section  II  of  PTE  77-4.  Finally,  Section 
IV  contains  definitions  for  certain  terms 
used  in  the  pro]>osed  exemption. 

Specifically,  the  proposed  class 
exemption  set  forth  in  Section  I  would 
provide  retroactive  relief  fix>m  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  for  the 
purchase  of  Fund  shares  by  an 
employee  benefit  plan,  where  a  Bank 
that  serves  as  investment  adviser  to  the 
Fund  is  also  a  fiduciary  with  respect  to 
the  plan,  in  exchange  for  plan  assets 
transferred  in-kind  to  the  Fund  from  a 
QF  maintained  by  the  Bank.  The 
exemption  is  generally  similar  to  a 
nimiber  of  individual  exemptions  that 
have  been  granted  by  the  Dep>artment  for 
such  transactions,  but  the  operative 
language  of  this  proposal  differs  from 
that  of  the  individual  exemptions.^  The 
principal  purpose  of  the  language  in  the 
proposal  is  to  make  clear  that  the  class 
exemption  would  not  provide  relief  for 
any  prohibited  transactions  that  may 
arise  in  connection  with  terminating  a 
QF,  permitting  certain  plans  to 


■See.  for  example.  PTE  94-82  involving  Marshall 
a  Ilsley  Trust  Company  (59  FR  62422,  December  5, 
1994);  PTE  94-a6  involving  The  Bank  of  California. 
N.A.  (59  FR  65403,  December  19. 1994):  PTE  95^ 
33  involving  Bank  South.  NjV  (60  FR  20773,  April 
27.  1905):  PTE  95-48  involving  Mellon  Bank.  N.A. 
(60  FR  32995.  June  26. 1995):  and  PTE  95-49 
involving  Norwest  Bonk  (60  FR  33000.  June  26, 
1995). 


58228  Federal  Register  /  Vol.  61.  No.  220  /  Wednesday,  November  13.  1996  /  Notices 


withdraw  from  a  CIF  that  is  not 
tenninating,  or  liouidating  or 
transferring  any  plan  assets  held  by  the 
OF.  The  class  exemption  would  provide 
relief  only  for  the  purchase  of  Fund 
shares  by  a  Client  Flan  in  exchange  for 
assets  that  are  transferred  from  a  QF. 
Althbugh  the  Department  interprets  the 
individual  exemptions  as  being 
similarly  limited  in  their  scope,  the 
language  of  the  proposed  class 
exemption  is  intended  to  clarify  this 
limitation.  The  Department  believes  that 
the  scope  of  the  proposed  class 
exemption  is  consistent  with  the 
applicant's  request  for  relief  based  on 
the  applicant's  mistaken  reliance  on 
PTE  77-4.  The  Department,  however, 
specifically  solicits  comments  on 
whether  the  scope  of  the  proposed 
exemption  should  be  modified  to 
include  other  aspects  of  in-kind 
transfers  of  QF  assets.  The  Department 
also  notes  that  the  proposal  defines  the 
term  "Client  Plan"  in  section  IV  so  as 
to  exclude  exemptive  relief  for 
purchases  of  Fund  shares  by  plans 
sponsored  by  the  Bank  for  its  own 
employees. 

The  conditions  applicable  to  the 
retroactive  exemption  set  forth  in 
Section  I  of  the  proposal  are  described 
below. 

Under  section  1(a)  of  the  proposal,  no 
sales  commissions  or  other  fees  are  paid 
by  Client  Plan  in  connection  with  the 
transaction. 

Section  1(b)  and  (c)  of  the  proposed 
exemption  requires  that  the  transferred 
assets  be  securities  for  which  market 
quotations  are  readily  available  and 
consist  of  the  Client  Plan's  pro  rata 
portion  of  all  the  transferable  assets  held 
by  the  CIFs  immediately  prior  to  the 
transfer.  Under  section  1(d),  the  Client 
Plan  must  receive  shares  of  a  Fund  to 
which  the  CIF  assets  have  been 
transferred  that  have  a  total  net  asset 
value  that  is  equal  to  the  value  of  the 
Client  Plan's  pro  rata  portion  of  the 
transferred  assets  on  the  date  of  the 
transfer,  based  on  the  current  market 
value  of  such  assets,  as  determined  in  a 
single  valuation  for  each  asset,  with  all 
valuations  performed  in  the  same 
manner  at  the  close  of  the  same  business 
day,  in  accordance  with  Rule  17a-7  of 
the  '40  Act  (using  sources  independent 
of  the  Bank)  and  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  17a-7  for  the  valuation  of  such 
assets.  The  same  valuation  must  be  used 
for  each  asset  in  determining  the 
amount  transferred  from  the  CIF  and  the 
amount  received  by  the  Fund. 

Section  1(e)  provides  that  an 
Independent  Fiduciary  must  receive 
advance  written  notice  of  the 
transaction,  as  well  as  the  following 


written  information  concerning  the 
Fimds:  (a)  a  current  prospectus  for  each 
Fund  in  which  a  Client  Plan  is 
considering  investing;  (b)  full  and 
detailed  written  disclosure  of  the 
investment  advisory  and  other  fees 
charged  to,  or  .paid  by,  the  Client  Plan 
(and  by  such  Fund)  to  the  Bank  or  any 
unrelated  third  party,  including  the 
nature  and  extent  of  any  differential 
between  the  rates  of  the  fees;  (c)  the 
reasons  why  the  Bank  may  consider  an 
exchange  of  the  Client  Plan's  OF  assets 
for  investments  in  the  Fund  to  be 
appropriate  for  the  Client  Plan:  and  (d) 
a  statement  describing  whether  there  are 
any  limitations  applicable  to  the  Bank 
with  respect  to  which  assets  of  the 
Client  Plan  may  be  invested  in  the 
Fund,  and,  if  so,  the  nature  of  such 
limitations. 

Moreover,  under  section  1(0.  the 
Independent  Fiduciary  gives  prior 
approval  in  writing  of  each  in-kind 
transfer  of  the  Client  Plan's  CIF  assets  to 
a  Fund  in  exchange  for  shares  of  the 
Fund,  on  the  basis  of  the  information 
disclosed  to  the  Independent  Fiduciary. 
In  addition,  section  1(g)  requires  that  the 
Independent  Fiduciary  receive  written 
confirmation  of  the  transaction  no  later 
than  105  days  after  the  transaction.  This 
written  conHrmation  must  disclose  the 
number  of  CIF  units  held  by  the  Client 
Plan  immediately  before  the  transaction 
and  the  number  of  Fund  shares  held  by 
the  Client  Plan  immediately  following 
the  transaction,  the  related  per  unit  and 
per  share  values,  and  the  dollar  amounts 
of  the  QF  units  and  the  Fund  shares 
involved  in  the  transaction. 

Section  1(h)  requires  that,  for  each 
Client  Plan,  the  combined  total  of  all 
fees  received  by  the  Bank  for  the 
provision  of  services  to  the  Client  Plan, 
and  in  connection  with  the  provision  of 
services  to  a  Fund  in  which  a  Qient 
Plan  invests,  must  not  exceed 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 
Finally,  section  I(i)  provides  that  all 
dealings  between  a  Client  Plan  and  a 
Fund  are  on  a  basis  no  less  favorable  to 
the  Client  Plan  than  such  dealings  are 
with  other  shareholders  of  the  Fund. 

On  a  prospective  basis.  Section  II 
requires  that  the  transactions  meet 
certain  conditions  in  addition  to  those 
described  in  Section  I  of  the  proposal. 
These  additional  conditions  are 
described  below. 

Section  n(c)  provides  an  exception  to 
the  general  requirement  that  the  assets 
transferred  to  a  Fund  consist  of  the 
Client  Plan's  pro  rata  portion  of  each  of 
the  assets  of  the  CIF.  "This  exception 
applies  to  certain  investments  in  fixed- 
income  securities.  The  fixed-income 
securities  which  are  allocated  between 


the  OF  and  the  Fund  must  have  the 
same  coupon  rates,  maturities  md  credit 
ratings  at  the  time  of  the  transaction  and 
cannot  exceed  one  (1)  percent  of  the 
aggregate  assets  held  by  the  OF  as  of 
each  transfer.  In  this  regard,  section  IV(j) 
defines  the  term  "fixed-income 
security"  as  any  interest-bearing  or 
discounted  government  or  corponite 
security  Mrith  a  face  amount  of  $1,000  or 
more  that  obligates  the  issuer  to  pay  the 
holder  a  specified  sum  of  money, 
usually  at  specific  intervals,  and  to 
repay  the  principal  amoimt  of  the  loan 
at  maturity. 

Under  section  11(f)  of  the  proposal,  the 
Independent  Fiduciary  must  give  prior 
approval  in  writing  of  each  in-kind 
transfer  of  the  Client  Plan's  OF  assets  to 
a  Fund  in  exchange  for  shares  of  the 
Fund.  The  advance  notice  required  by 
section  n(e)  will  include  the  identity  of 
securities  that  will  be  valued  in 
accordance  with  Rule  17a-7(b)(4)  of  the 
'40  Act  and  allocated  under  section  11(c). 
and  the  identity  of  any  fixed-income 
securities  allocated  under  section  11(c).' 

Section  n(g)(l)  requires  a  Bank  to 
send  the  Independent  Fiduciary  of  a 
Client  Plan  an  additional  written 
confirmation,  not  later  than  30  days 
after  the  completion  of  the  transaction, 
for  seciu-ities  that  were  valued  in 
accordance  with  Rule  17a-7(b)(4).  The 
additional  confirmation  must  contain 
the  following  information:  (a)  the 
identity  of  each  such  security;  (b)  the 
current  inarket  price  as  of  the  date  of  the 
transaction  of  each  such  security 
involved  in  the  transaction:  and  (c)  the 
identity  of  each  pricing  service  or 
market-maker  consulted  in  determining 
the  value  of  such  securities. 

In  addition,  section  11(h)  requires  the 
Bank  to  provide  certain  ongoing 
disclosures  to  the  Independent 
Fiduciary  of  a  Client  Plan.  Such  written 
disclosures  must  include:  (a)  a  copy  of 
an  updated  prospectus  for  each  Fund  in 
which  such  plan  has  invested,  which  is 
to  be  provided  at  least  on  an  annual 
basis:  and  (b)  upon  the  request  of  the 
Independent  Fiduciary,  a  report  or 
statement  (which  may  take  the  form  of 
the  most  recent  financial  report,  the 
current  Statement  of  Additional 
Information,  or  some  other  written 
statement)  containing  a  description  of 


*Rule  17a-7(b)(4)  detcribes  the  method  for 
determining  the  current  market  price  of  securities 
that  are  not  reported  securities  under  Rule  llAa3- 
1  (l7CFR240.llAa5-l).  are  not  traded  principally 
on  an  exchange  and  are  not  quoted  in  the  NASDAQ 
system.  17  CFR  270.17a-7(b)(4).  Because  the  proper 
valuation  of  such  securities  may  require  more 
extensive  inquiry  than  in  the  valuation  of  securities 
described  in  Rule  I7a-7(b)(l)-(b)(3).  the 
Department  believes  that  the  Independent  Fiduciary 
should  receive  advance  notice  that  the  transfer  will 
entail  such  valuations. 
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all  fees  paid  by  the  Fund  to  the  Bank. 
The  purpoee  of  this  additional 
disclosure  is  to  ensure  that  the 
Independent  Fiduciary  will  continue  to 
have  the  informatim  necessary  to 
efiiBctively  monitor  the  Fund 
investments  made  by  the  Client  Plan. 

The  Department  wishes  to  note  that 
the  requirement  imder  sections  I  and  II 
of  the  proposal  that  all  valuations  of  all 
plan  assets  transferred  from  a  OF  to  a 
Fund  be  determined  in  accordance  with 
Rule  17a-7  under  the  '40  Act  is 
designed  to  provide  flexibility  for  future 
transactions.  Thus,  for  example,  if  Rule 
17a-7  is  subsequently  amended  by  the 
SEC  to  accommodate  new  pricing 
systems.  Banks  could  take  advantage  of 
the  amended  Rule  without  having  to 
request  an  amendment  to  theclass 
exemption.  However,  the  Department 
cautigns  that  the  exemption  would  not 
be  avulable  for  transactions  involving 
assets  that  are  not  valued  by  reference 
to  sources  independent  of  the  Bank. 

Unlike  the  individual  exemptions 
cited  above,  this  proposed  class 
exemption  does  not  grant  reUef  for  fiaes 
that  the  Bank  may  receive  from  the 
Fund  as  a  result  of  the  Qient  Plans' 
purchase  of  Fund  shares.  However, 
section  III  of  this  proposal  provides  that 
a  purchase  of  Fund  snares  that  complies 
with  sections  I  and  n  will  be  deemwi  a 
purchase  of  shares  of  an  open-end 
investment  company  for  purposes  of 
PTE  77-4,  and  in  compliance  with 
paragraphs  (a),  (d)  and  (e)  of  section  n 
of  that  exemption.  Compliance  with  all 
of  the  conditions  of  PTE  77-4  would 
permit  the  Bank  to  receive  investment 
advisory  and  similar  fees  frt>m  the  Fund 
with  respect  to  shares  acquired  by  a 
Client  Plan  in  accordance  with  the 
proposal. 

General  Infionnation 

The  attention  of  interested  perscms  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4g75(c)(2) 
of  the  Code  does  not  reUeve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  finom  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  duties  with 
respect  to  the  plan  solely  in  the  interests 
of  Uie  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 


exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and  section  4975(cK2)  of  the  Code,  the 
Departmoit  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plans  and  their 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  such  plans; 

(3)  If  granted,  the  proposed  exemption 
will  be  applicable  to  a  transaction  only 
if  the  conditions  specified  in  the  class 
exemption  are  met;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Code  and  the  Act, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  feet  a 
prohibited  transaction. 

Written  Qunments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
exemption  to  the  address  and  within  the 
time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
exemption.  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  application  at  the  above 
address. 

Pn^Mwed  Exemption 

The  Department  has  under 
consideration  the  grant  of  the  following 
class  exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847.  August  10, 1990.) 

Section  I.  Retroactive  Exemption  for  the 
Purchase  of  Fund  Shares  With  Assets 
Transferred  In-Kind  From  A  CIF 

For  the  poiod  bom  October  1, 1988. 
to  (date  of  pubUcation  of  final  class 
exemption],  the  restrictions  of  sections 
406(a)  and  406(bKl)  and  (b)(2)  of  the 
Act  and  the  taxes  imposed  by  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E),  shall  not 
apply  to  die  purchase  by  an  employee 
benefit  plan  (the  Client  Plan)  of  shares 
of  one  or  more  diversified  open-end 
management  investment  companies  (the 
Fimd  or  Funds)  registered  under  the 


Investment  Company  Act  of  1940.  the 
investment  adviser  for  which  is  a  bank 
(the  Bank)  that  is  also  •  fiduciary  of  the 
Qient  Plan,  in  exchange  for  assets  of  the 
Client  Plan  transferred  in-kind  to  the 
Fund  from  a  collective  investment  fund 
(the  OF)  maintained  by  the  Bank,  if  the 
following  conditions  are  met: 

(a)  No  sales  commissions  or  other  fees 
are  paid  by  the  CUent  Plan  in 
connection  with  the  purchase  of  Fund 
shares. 

(b)  All  transfBrred  assets  are  seciirities 
for  which  market  quotations  are  readily 
available. 

(c)  The  transferred  assets  constitute 
the  Qient  Plan's  pro  rata  portion  of 
such  assets  that  were  held  by  the  OF 
immediately  prior  to  the  transfer. 

(d)  The  client  Plan  receives  Fund 
shares  that  have  a  total  net  asset  value 
equal  to  the  value  of  the  Qient  Plan's 
pro  rata  share  of  transferred  assets  on 
the  date  of  the  transfer,  as  determined 
in  a  single  valuation  for  each  asset,  with 
all  valuations  performed  in  the  same 
manner,  at  the  close  of  the  same 
business  day,  in  accordance  with 
Securities  and  Exchange  Commission 
Rule  178-7  (using  sources  independent 
of  the  Bank  and  the  Fund)  and  the 
procedures  estabUshed  by  the  Funds 
pursuant  to  Rule  17a-7. 

(e)  With  respect  to  each  Client  Plan 
owning  assets  held  by  the  QF,  an 
Independent  Fiduciary  with  respect  to 
such  plan  receives  advance  written 
notice  of  the  in-kind  transfer  and 
purchase  and  full  written  disclosure  of, 
information  concerning  the  Funds 
which  includes  the  following: 

(1)  A  current  prospectus  for  each 
Fund  to  which  die  CIF  assets  may  be 
transferred; 

(2)  A  statement  describing  the  fees  to 
be  charged  to.  or  paid  by,  a  Client  Plan 
and  the  Funds  to  the  Bank  ot  any 
unrelated  third  party,  including  the 
nature  and  extent  of  any  differential 
between  the  rates  of  the  fees; 

(3)  A  statement  of  the  reasons  why  the 
Bank  may  consider  the  transfer  and 
purchase  to  be  appropriate  for  the  Qient 
Plan;  and 

(4)  A  statement  of  whether  there  are 
any  limitations  on  the  Bank  with  respect 
to  which  plan  assets  may  be  invested  in 
shares  of  the  Funds,  and,  if  so,  the 
nature  of  such  limitations. 

(0  On  the  basis  of  the  foregoing 
information,  the  Independent  Fiduciary 
gives  approval,  in  writing,  for  each 
purchase  of  Fund  shares  in  exchange  for 
the  Client  Plan's  transferred  QF  assets, 
consistent  with  the  responsibilities, 
obligations  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act. 

(g)  The  Bank  sends  by  regular  mail  to 
the  Independent  Fiduciary  of  each 
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Client  Plan  that  purchases  shares  in 
connection  with  the  in-kind  transfer,  no 
later  than  105  days  after  completion  of 
each-purchase,  a  written  confirmation  of 
the  transacticMi  containing — 

(1)  The  number  of  OF  units  held  by 
the  Client  Plan  immediately  before  the 
transfiBr,  the  related  per  unit  value  and 
the  total  dollar  amount  of  such  QF 
units;  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Client  Plan 
immediately  following  the  transfer,  the 
related  per  share  net  asset  value  and  the 
total  dollar  amount  of  such  shares. 

(h)  As  to  each  Client  Plan,  the 
combined  total  of  all  fees  received  by 
the  Bank  for  the  provision  of  services  to 
the  Client  Plan,  and  in  connection  with 
the  provision  of  services  to  a  Fund  in 
which  a  Client  Plan  holds  shares 
purchased  in  connection  with  the  in- 
kind  transfer  is  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

(i)  Alidealings  in  connection  with  the 
in-kind  transfer  and  purchase  between 
the  Client  Plan  and  a  Fund  are  on  a 
basis  no  less  favorable  to  the  Client  Plan 
than  dealings  between  the  Fund  and 
other  shareholders. 

Section  II.  Prospective  Exemption  for 
the  Purchase  of  Fund  Shares  With 
Assets  Transferred  In-Kind  Fmm  A  CIF 

Effective  (date  of  publication  of  final 
class  exemption],  the  restrictions  of 
sections  406(a)  and  406  (b)(1)  and  (b)(2) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  purchase  by 
an  employee  benefit  plan  (the  Client 
Plan)  of  shares  of  one  or  more 
diversified  open-end  management 
investment  companies  (the  Fund) 
registered  under  the  Investment 
Company  Act  of  1940,  the  investment 
adviser  for  which  is  a  bank  (the  Bank) 
that  is  also  a  fiduciary  of  the  Client 
Plan,  in  exchange  for  assets  of  the  Client 
Plan  transferred  in-kind  to  the  Fund 
from  a  collective  investment  fund  (the 
QF)  maintained  by  the  Bank  if  the 
following  conditions  are  met: 

(a)  No  sales  commissions  or  other  fees 
are  paid  by  the  Client  Plans  in 
connection  with  the  purchase  of  Fund 
shares  through  the  transfer  of  assets 
from  the  CIF. 

(b)  All  transferred  assets  are  securities 
for  which  market  quotations  are  readily 
available. 

(c)  The  transferred  assets  constitute 
the  Client  Plan's  pro  rata  portion  of 
such  assets  that  were  held  by  the  CIF 
immediately  prior  to  the  transfer. 
Notwithstanding  the  foregoing,  the 
allocation  of  fixed-income  securities 


held  by  a  CIF  among  Client  Plans  on  the 
basis  of  each  Client  Plan's  pro  rata  share 
of  the  aggregate  value  of  such  securities 
will  notmil  to  meet  the  requirements  of 
section  11(b)  if: 

(1)  The  aggregate  value  of  such 
securities  does  not  exceed  one  (1) 
percent  of  the  total  value  of  the  assets 
held  by  the  OF  immediately  prior  to  the 
transfer,  and 

(2)  Such  securities  have  the  same 
coupon  rate  and  maturity,  and  at  the 
time  of  the  transfer,  the  same  credit 
ratings  from  nationally  recognized 
statistical  rating  agencies. 

(d)  The  Client  Plan  receives  Fund 
shares  that  have  a  total  net  asset  value 
equal  to  the  value  of  the  Client  Plan's 
pro  rata  share  of  transferred  assets  on 
the  date  of  the  transfer,  as  determined 
in  a  single  valuation  for  each  asset,  with 
all  valuations  performed  in  the  same 
manner,  at  the  close  of  the  same 
business  day,  in  accordance  with 
Securities  and  Exchange  Conmiission 
Rule  17a-7  (using  sources  independent 
of  the  Bank  and  the  Fund)  and  the 
procedures  established  by  the  Funds 
pursuant  to  Rule  17a-7. 

(e)  With  respect  to  each  Client  Plan 
owning  assets  held  in  the  OF,  an 
Independent  Fiduciary  for  such  Client 
Plan  receives  advance  written  notice  of 
the  in-kind  transfer  and  purchase  of 
assets  and  full  written  disclosure  of 
information  concerning  the  Funds 
which  includes  the  following: 

(1)  A  current  prospectus  for  each 
Fund  to  which  the  CIF  assets  may  be 
transferred; 

(2)  A  statement  describing  the  faes  to 
be  charged  to  or  paid  by  the  Client  Plan 
and  the  Funds  to  the  Bank  or  any 
unrelated  third  party,  including  the 
nature  and  extent  of  any  differential 
between  the  rates  of  such  fees; 

(3)  A  statement  of  the  reasons  why  the 
Bank  may  consider  the  transfer  and 
purchase  to  be  appropriate  for  the  Client 
Plan; 

(4)  A  statement  of  whether  there  are 
any  limitations  on  the  Bank  with  respect 
to  which  plan  assets  may  be  invested  in 
shares  of  the  Funds,  and,  if  so.  the 
nature  of  such  limitations; 

(5)  The  identity  of  securities  that  will 
be  valued  in  accordance  with  Rule  17a- 
7(b)(4)  and  allocated  under  section  n(c); 
and 

(6)  The  identity  of  any  fixed-income 
securities  allocated  pursuant  to  section 
11(c). 

(f)  On  the  basis  of  the  foregoing 
information,  the  Independent  Fiduciary 
gives  prior  approval,  in  writing,  for  each 
purchase  of  Fund  shares  in  exchange  for 
the  Client  Plan's  assets  transferred  from 
the  CIF.  consistent  with  the 
responsibilities,  obligations  and  duties 


imposed  on  fiduciaries  by  Part  4  of  Title 
I  of  the  Act. 

(g)  The  Bank  8«ids  by  regular  mail  to 
the  Independent  Fiduciary  of  each 
Client  Plan  that  purchases  Fund  shares 
in  connection  with  the  in-kind  transfer, 
the  following  information: 

(1)  Not  later  than  30  days  after  the 
completion  of  the  purchase,  a  written 
confirmation  whioi  contains — 

(i)  The  identity  of  each  seciuity  that 
was  valiied  for  purposes  of  the  purchase 
of  Fund  shares  in  accordance  with  Rule 
17a-7(b)(4): 

(ii)  The  ciurent  market  price,  as  of  the 
date  of  the  in-kind  transfer,  of  each  sudi 
security  involved  in  the  purchase  of 
Fund  shares;  and 

(iii)  The  identity  of  each  pricing 
service  or  market-maker  consulted  in 
determining  the  ciurent  market  price  of 
such  securities.  ^ 

(2)  Within  105  days  after  the 
completion  of  each  purchase,  a  written 
confirmation  which  contains — 

(i)  The  number  of  CIF  units  held  by 
the  Client  Plan  immediately  before  the 
in-kind  transfer,  the  related  per  unit 
value,  and  the  total  dollar  amount  of 
such  CIF  units;  and 

(ii)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Client  Plan 
immediately  following  the  purchase,  the 
related  per  share  net  asset  value  and  the 
total  dollar  amount  of  such  shares. 

(h)  With  respect  to  each  of  the  Funds 
in  which  a  Client  Plan  continues  to  hold 
shares  acquired  in  connection  with  the 
in-kind  transfer,  the  Bank  provides  the 
Independent  Fiduciary  of  the  Client 
Plan  with — 

(1)  A  copy  of  an  updated  prospectus  - 
of  such  Fund,  at  least  annually;  and 

(2)  Upon  request  of  the  Independent 
Fiduciary,  a  report  or  statement  (which 
may  take  the  form  of  the  most  recent 
financial  report,  the  current  Statement 
of  Additional  Information,  or  some 
other  written  statement)  containing  a 
description  of  all  fees  paid  by  the  Fund 
to  the  Bank. 

(i)  As  to  each  Client  Plan,  the 
combined  total  of  all  fees  received  by 
the  Bank  for  the  provision  of  services  to 
the  Client  Plan,  and  in  connection  with 
the  provision  of  services  to  a  Fimd  in 
which  a  Client  Plan  holds  shares 
acquired  in  connection  with  the  in-kind 
transfer,  is  not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  tiie  Act. 

(j)  All  dealings  in  connection  with  the 
in-kind  transfer  and  purchase  between 
the  Client  Plan  and  a  Fund  are  on  a 
basis  no  less  favorable  to  the  Client  Plan 
than  dealings  between  the  Fund  and 
other  shareholders. 


Federal  Regiater  /  Vol.  61,  No.  220  /  Wednesday,  November  13,  1996  /  Notices  58231 


Section  M.  Availability  of  Prohibited 
Transaction  Exemption  (PTE)  77-4 

Any  purchase  of  Fund  shares  that 
complies  with  the  conditions  of  either 
Section  I  or  Section  n  of  this  class 
exemption  shall  be  treated  as  a 
"purdiase  or  sale"  of  shares  of  an  open- 
end  investment  company  for  purposes 
of  PTE  77-4  and  shall  be  deemed  to 
have  satisfied  paragraphs  (a),  (d)  and  (e) 
of  section  n  of  that  exemption.  42  FR 
18732  (April  8. 1977). 

Section  IV.  Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "Bank"  means  a  bank  or 
trust  compcmy,  and  any  affiliate  thereof 
(as  defined  below  in  paragraph  (b)(l)|. 
which  is  suf>ervised  by  a  state  or  federal 
agency. 

(b)  An  "affiliate"  of  a  person 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  (lerson. 

(2)  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  in 
any  such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "collective  investment 
fund"  or  "CIF"  means  a  common  or 
collective  trust  fund  or  pooled 
investment  fund  maintained  by  a 
"Bank"  as  defined  in  paragraph  (a)  of 
this  Section  FV. 

(e)  The  term  "Fund"  or  "Funds" 
means  any  diversified  open-end 
management  investment  company  or 
companies  registered  under  the  '40  Act 
for  which  the  Bank  serves  as  an 
investment  adviser,  and  may  also  serve 
as  a  custodian,  shareholder  servicing 
agent,  transfer  agent  or  provide  some 
other  secondary  service  (as  defined 
below  in  paragraph  (i)  of  this  section). 

(0  The  term  "net  asset  value"  means 
the  amount  calculated  by  dividing  the 
value  of  all  securities,  determined  by  a 
method  as  set  forth  in  a  Fund's 
prospectus  and  statement  of  additional 
information,  and  other  assets  belonging 
to  each  of  the  portfolios  in  such  Fund, 
less  the  liabilities  chargeable  to  each 
portfolio,  by  the  niimber  of  outstanding 
shares. 

(g)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (ora  "member 
of  the  family"  as  that  term  is  defined  in 


section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(h)  The  term  "Independent  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to  the 
Bank.  For  purposes  of  this  exemption, 
the  Independent  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  the  Bank  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Bank 
or  any  affiliate  thereof; 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  such  fiduciary,  is  an  officer,  director, 
partner,  employee  of  the  Bank  (or  is  a 
relative  of  such  persons)  or  any  affiliate 
thereof; 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
proposed  exemption. 

If  an  officer,  director,  partner, 
employee  of  the  Bank  (or  relative  of 
such  persons)  or  any  affiliate  thereof,  is 
a  director  of  such  Independent 
Fiduciary,  and  if  he  or  she  abstains  from 
participation  in  (i)  the  choice  of  the 
Client  Plan's  investment  adviser,  and 
(ii)  the  approval  of  any  purchase  or  sale 
between  the  Client  Plan  and  the  Funds, 
as  well  as  any  transaction  described  in 
Sections  I  and  II  above,  then  paragraph 
(h)(2)  of  this  Section  IV  shall  not  apply. 

(i)  The  term  "secondary  service" 
means  a  service  provided  by  a  Bank  to 
a  Fund  other  than  investment 
management,  investment  advisory  or 
similar  services. 

(j)  The  term  "fixed-income  security" 
means  any  interest-bearing  or 
discounted  government  or  corporate 
security  with  a  face  amount  of  $1,000  or 
more  that  obUgates  the  issuer  to  pay  the 
holder  a  specified  sum  of  money,  at 
specific  intervals,  and  to  repay  the 
principal  amount  of  the  loan  at 
maturity. 

(k)  The  term  "Client  Plan"  means  a 
pension  plan  described  in  29  CFR 
2510.3-2,  a  welfare  benefit  plan 
described  in  29  CFR  2510.3-1,  and  a 
plan  described  in  section  4975(e)(l]  of 
the  Code,  but  does  not  include  an 
employee  benefit  plan  established  or 
maintained  by  the  Bank  or  by  an 
affiliate  thereof,  for  its  own  employees. 

(1)  The  term  "security"  shall  have  the 
same  meaning  as  defined  in  section 
2(36)  of  the  '40  Act,  as  amended,  15 
U.S.C.  80a-2(36)  (1996). 


Signed  at  Washington.  D.C.  this  5th  day  of 
November.  1996. 

Alan  D.  Lebowkz, 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Departrnent  of  Labor. 
(FR  Doc  96-29036  Filed  11-12-96: 8:45  am] 
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[ProhlbHad  Transaction  Examptlon  9»-a2; 
Examptton  Application  No.  0-10034,  at  al.] 

Grant  of  Indhrtdual  Exemptions; 
Dimensional  Fund  Advisors  Inc. 

AQENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  {nY>hibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
beien  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interest^  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990]  and  based  upon 
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the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneikiaries:  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

DimeBskmal  Fond  AdTiaora  Inc.  (DFA) 
Located  in  Santa  Monica.  CalitBrnia 

fProhibitad  Tniuaction  Exmnptioa  96-S2: 
Bxemption  Applicatioa  No.  D-10034] 

fixemption 

The  restrictions  of  sections  406(a). 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4075  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  in-kind 
transfers  of  the  assets  of  employee 
benefit  plans  (the  Client  Plans)  for 
which  DFA  or  an  affiliate  act  as  a 
fiduciary  ■  and  which  are  held  in  DFA 
sponsored  group  trusts  (the  Group 
Trusts)  to  the  DFA  Investment  Trust 
Company  (the  Master  Fund),  in 
exchange  for  the  shares  of  the  Master 
Fund,  an  open-end  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (the  1940  Act),  for 
which  DFA  acts  as  investment  advisor 
provided  that  the  following  conditions 
are  satisfied: 

(a)  A  fiduciary  (the  Second  Fiduciary) 
who  is  acting  on  behalf  of  each  afliacted 
Client  Plan  and  who  is  independent  of 
and  unrelated  to  DFA,  as  defined  in 
paragraph  (g)  of  Section  HI  below,  will 
receive  advance  written  notice  of  the  in- 
kind  transfer  of  the  Client  Plan's  assets 
held  in  a  subtrust  of  a  Group  Trust  to 

a  corresponding  series  of  the  Master 
Fund  in  exchange  for  the  shares  of  the 
Master  Fund,  and  the  investment  of 
such  assets  in  the  corresponding  series 
of  the  Master  Fund,  and  will  receive  full 
written  disclosures  concerning  the 
Master  Fund  described  in  paragraph  (c) 
of  Section  n  below; 

(b)  On  the  basis  of  such  information 
described  in  paragraph  (c)  of  Section  D 
below,  the  Second  Fiduciary  will 
authorize  in  writing  the  in-kind  transfer 
of  the  Client  Plan's  assets  from  a 
subtrust  of  a  Group  Trust  to  the 
corresponding  series  of  the  Master  Fund 
in  exchange  for  the  shares  of  the  Master 
Fimd.  and  the  investment  of  such  assets 


■  TIm  applicant  ttitm  that  no  retiramenl  plan 
MUblished  by  DFA  ii  invasted  in  any  of  (b*  Group 
TruaU.  and  no  raliaf  is  being  requeated  berain  on 
bahalf  of  any  of  DFA'i  own  plana.  Accordingly,  (ha 
Dapartinant  is  not  proposing  ralief  for  in-kjnd 
transfers  involving  any  plan  established  and 
mainuined  by  DFA  or  its  afflliates  or  subsidiaries. 


in  the  ccnresponding  series  of  the 
Master  Fimd.  Such  authorization  is  to 
be  consistent  with  the  reaponsibiUties. 
obligations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act; 

(c)  No  sales  commissiois.  redemption 
fees  or  other  fees  are  paid  by  the  Client 
Plans  in  connection  with  the  in-kind 
transfer  of  the  Group  Trust's  assets,  in 
exchange  for  the  shares  of  the  Master 
Fund: 

(d)  The  transfBn  will  be  one-time 
transactions  for  each  subtrust  of  a  Group 
Trust  for  which  a  comparable  aeries  of 
the  Master  Fund  exists: 

(e)  Each  Group  Trust  receives  shares 
of  the  Master  Fund  which  have  a  total 
net  asset  value  that  is  equal  to  the  value 
of  the  Client  Plans'  all  or  pro  rata  share 
of  the  Group  Trust's  assets  on  the  date 
of  the  transfer 

(0  The  current  market  value  of  the 
Group  Trust's  assets  to  be  transferred  in- 
kind  in  exchange  for  the  shares  of  the 
Master  Fund,  is  determined  in  a  single 
valuation  performed  in  the  same 
manner  at  the  close  of  the  same  business 
day  with  respect  to  any  such  transfiBr. 
using  independent  sources  in 
accordance  with  the  procedures  set 
forth  in  Rule  17a-7  (Rule  17a-7)  under 
the  1940  Act,  as  amended  from  time  to 
time  or  any  successor  rule,  regulation, 
or  similar  pronouncement  and  the 
procedures  established  by  I^A 
pursuant  to  Rule  1 7a-7  for  the  valuation 
of  such  assets.  Such  procedures  must 
require  that  all  securities  for  which  a 
current  mariiet  price  cannot  be  obtained 
by  reference  to  the  last  sales  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ,  be 
valued  based  on  the  avenge  of  the 
highest  current  independent  bid  and 
lowest  ciurent  independent  ofier,  as  of 
the  close  of  business  on  the  last 
business  day  preceding  the  day  of  the 
Group  Trust  transfer,  determined  on  the 
basis  of  reasonable  inquiry  bom  at  least 
three  sources  that  are  broker-dealers  or 
pricing  services  independoit  of  DFA; 

(g)  No  later  than  30  days  after 
completion  of  each  in-kind  transfer  of 
Group  Trust's  assets  to  the  Master  Fiuid. 
DFA  will  send  by  regular  mail  to  each 
Second  Fiduciary,  who  is  acting  on 
behalf  of  each  exacted  Client  Plan  and 
who  is  independent  of  and  unrelated  to 
DFA.  as  defined  in  paragraph  (g)  of 
Section  III  below,  written  confirmation 
containing  the  following  information: 

1.  the  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  under  the  1940  Act; 

2.  the  price  of  each  such  security 
involved  in  the  transaction:  and 


3.  the  identity  of  each  pricing  service 
or  maricet  maker  consulted  in 
determining  the  value  of  such  securities; 

(h)  No  later  than  90  days  after 
completion  of  each  in-kind  transfer  of 
the  Group  Trust's  assets  to  the  Master 
Fund.  DFA  will  send  by  regular  mail  to 
the  Second  Fiduciary,  who  is  acting  on 
behalf  of  each  affected  Client  Plan  and 
who  is  independent  of  and  unrelated  to 
DFA.  as  defined  in  paragraph  (g)  of 
Section  III  below,  written  confirmation 
that  contains  the  following  information: 

1.  the  niimber  of  Group  Trust's  uidts 
held  by  the  Client  Plan  immediately 
before  the  transfer  (and  the  related  per 
unit  value  and  the  total  dollar  amount 
of  such  Group  Trust's  units  transferred); 
and 

2.  the  number  of  shares  in  the  Master 
Fund  that  are  held  by  the  Qient  Plan 
following  the  transfer  (and  the  related 
per  share  net  asset  value  and  the  total 
dollar  amount  of  such  shares  received); 

(i)  The  transferred  securities  will  be 
valued  using  the  same  methodology  in 
the  Group  Trusts  and  in  the  Master 
Fund: 

())  DFA  will  not  execute  an  in-kind 
transfer  of  the  Client  Plan's  assets  imless 
the  Second  Fiduciary  of  each  affected 
Client  Plan  affirmatively  consents  to  the 
in-kind  transfer  in  writing;  and 

(k)  There  will  be  no  penalty  to  a 
Client  Plan  for  not  participating  in  the 
in-kind  transfer. 

Section  n — General  Conditions 

(a)  DFA  maintains  for  a  period  of  six 
jrean  the  records  necessary  to  enable  the 
persons  described  below  in  paragraph 
(b)  to  determine  whether  the  conditions 
of  this  exemption  have  been  met.  except 
that  (1)  a  prohibited  transaction  will  not ' 
be  considered  to  have  occurred  if.  due 
to  circumstances  beyond  the  control  of 
DFA,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and  (2)  no  party  in  interest  other  than 
DFA  shall  be  subject  to  the  civil  penalty 
that  may  be  assessed  under  section 
502(i)  of  the  Act  or  to  the  taxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code 

if  the  records  are  not  maintained  w  are 
not  available  for  examination  as 
reouired  by  paragraph  (b)  below. 

(b)  (1)  Except  as  provided  in 
paragraph  (b)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  and 
(b)  of  the  Act.  the  records  referred  to  in 
paragraph  (a)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
houn  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revepue  Service. 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
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of  shares  of  the  Fimds  owned  by  the 
Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (b)(l)(ii)  and  (iii)  of  Section  n 
shall  be  authorized  to  examine  trade 
secrets  of  DFA.  or  commercial  or 
financial  information  which  is 
privileged  or  confidential;  and 

(c)  A  Second  Fiduciary  who  is  acting 
on  behalf  of  a  Client  Plan  and  who  is 
independent  and  imrelated  to  DFA,  as 
defined  in  paragraph  (g)  of  Section  m 
below,  will  receive  in  advance  of  the 
investment  by  a  Client  Plan  in  the 
Master  Fund  full  written  disclosure  of 
information  concerning  the  Master  Fund 
which  shall  include,  but  not  be  limited 
to  the  following: 

(1)  a  current  copy  of  SEC  Form  N-lA 
(regarding  the  registration  of  an  open 
end  investment  company  under  the 
1940  Act)  2  with  respect  to  the  Master 
Fund,  plus  certain  additional 
information  as  specified  in  the  Advisory 
Opinion  94-35A  '; 

(2)  s  table  listing  management  fees  for 
the  most  recent  completed  fiscal  period, 
all  other  expenses  broken  down  by 
category  and  total  portfolio  operating 
expenses; 

(3)  a  chart  showing  the  effect  of  such 
fees  on  an  investment  in  the  Master 
Fund  over  one,  three,  five  and  ten  years; 
and 

(4)  a  list  of  per  share  income  and 
capital  changes  for  shares  outstanding 
throughout  die  year,  including 


'Form  N-IA  requires  the  registrant  to  answer  a 
series  of  questions  regarding  financial  information, 
management  of  the  fund,  risk  factors  and  expenses. 

'  In  the  Advisory  Opinion  94-35A  (AO  94-35A) 
issued  by  the  Department  to  DFA,  DFA  requested 
an  advisory  opinion  with  regard  to  certain 
disclosures  required  by  the  Securities  Act  of  1933 
(the  1933  Act),  and  which  are  provided  by  DFA  to 
independent  plan  fiduciaries  in  connection  with 
the  plans'  investment  in  a  certain  open-end 
investment  company  to  which  DFA  serves  as  an 
investment  advisor  (the  Core  Fund),  and  which  is 
registered  under  the  1940  Act,  but  not  under  the 
1933  Act.  Specifically,  DFA  requested  an  advisory 
opinion  that  a  receipt  by  the  independent  plan 
fiduciary  of  the  Core  Fund's  Form  hi-lA  and  the 
additional  information  as  specified  in  AO  94-3SA 
complies  with  the  prospectus  disclosure 
requirement  of  paragraph  (d)  of  section  n  of  PTCE 
77-4.  In  AO  94-35A.  the  Department  suted  that  the 
disclosure  of  the  Core  Fund's  Form  N-l  A 
information  and  the  additional  information  as 
specified  in  AO  94-35A  to  an  independent  plan 
fiduciary,  in  lieu  of  a  prospectus,  will  satisfy  the 
prospectus  disclosure  requirement  of  paragraph  (d) 
of  section  II  of  PTCE  77-4,  provided  that  the 
additional  information  as  specified  in  AO  94-35A 
contains  all  the  information,  otherwise  included  in 
a  prospectus,  that  is  relevant  to  the  independent 
fiduciary's  decision  as  to  whether  to  approve  the 
purchase  and  sale  of  share*  in  the  Core  Fund. 


investment  income,  expenses,  net 
investment  income,  dividends  from  net 
investment  income,  net  realized  and 
imrealized  gains  (losses)  on  securities; 
distributions  bom  net  realized  gains 
(losses)  on  securities;  net  increase 
(decrease)  in  net  asset  value,  net  asset 
value  at  the  beginning  of  the  period,  net 
asset  value  at  the  end  of  the  period, 
expenses  to  average  net  assets,  portfolio 
turnover  rate,  and  number  of  shares 
outstanding  at  the  end  of  the  period. 

Section  HI — Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "DFA"  means 
Dimensional  Fund  Advisors  Inc.,  and 
any  affiliate  thereof  as  defined  below  in 
paragraph  (b)  of  this  section. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds"  shall 
include  the  DFA  Investment  Trust 
Company,  such  additional  series  as  may 
be  added  to  the  DFA  Investment  Trust 
Company,  or  any  other  diversified  open- 
end  investment  company  or  companies 
registered  under  the  1940  Act  for  which 
DFA  serves  as  an  investment  advisor 
and  may  also  serve  as  a  custodian, 
shareholder  servicing  agent,  or  transfer 
agent. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  SEC  Form  N-lA  and 
statement  of  additional  information,  and 
other  assets  belonging  to  each  of  the 
portfolios  in  the  Fund  or  the  Fimd,  less 
the  liabilities  charged  to  each  such 
portfolio  or  the  Fund,  by  the  number  of 
outstanding  shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to  DFA. 


For  purposes  of  this  exemption,  the 
Second  Fiduciary  will  not  be  deemed  to 
be  independent  of  and  unrelated  to  DFA 
if: 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  ccHitrolled  by,  or 
is  under  common  ccmtrol  with  DFA; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  the  fiduciary  is  an  officer, 
director,  partner  or  employee  of  DFA  (or 
is  a  relative  of  such  pwsons); 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  accoimt  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner  or 
employee  of  DFA  (or  relative  of  such 
persons),  is  a  director  of  such  Second 
Fiduciary,  and  if  he  or  she  abstains  from  \ 
participation  in  (i)  the  choice  of  the 
Client  Plan's  investment  manager 
advisor,  (ii)  the  approval  of  any  such 
purchase  or  sale  between  the  Client  Plan 
and  the  Funds,  and  (iii)  the  approval  of 
any  change  in  fees  charged  to  or  paid  by 
the  Client  Plan  in  connection  with  any 
of  the  transactions  described  in  Section 
I  above,  then  paragraph  Cg)(2)  of  this 
Section  III  shall  not  apply. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  18, 1996  at  61  FR  49156/ 
49160. 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-fi'ee  number.) 

Operating  Engineers  Local  150 
Apprenticeship  Fund  (the  Plan)  Located 
in  Plainfield,  Illinois 

(Prohibited  Transaction  Exemption  9^-83: 
Exemption  Application  No.  L-10279J 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  sale  by  the  Plan  of  a  parcel 
of  unimproved  real  property  in  Will 
County,  Illinois  (the  Property)  to  the 
International  Union  of  Operating 
Engineers  Local  150,  AFLr^O,  a  party 
in  interest  with  respect  to  the  Plan; 
provided  the  following  conditions  are 
satisfied: 

(AI  All  terms  of  the  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  Plan  incurs  no  costs  or 
expenses  related  to  the  transaction;  and 
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(C)  The  Plan  receives  a  purchase  price 
no  less  than  the  greater  of  (1)  $65,000. 
or  (2)  the  fair  market  value  of  the 
Property  as  of  the  sale  date. 

For  a  more  complete  statement  of  the 
hots  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
31. 1996  at  61  FR  40011. 
FOA  FURTHER  INFORMATKM  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toil-free  number.) 

HSBC  SMnirities,  Inc.  (HSBC)  LocalMl 
in  New  York.  New  York 

(Prohibited  Transaction  Exemption  96-84: 
Exemption  Application  No.  D-t0316l 

Exemption 

I.  Transactions 

,     A.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)(1) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to  the  following  transactions 
involving  trusts  and  certificates 
evidencing  interests  therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certiHcates  in  the 
initial  issuance  of  certificates  between 
the-sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certiRcates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E).  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  resf)ect  to  the  assets  of  that 
Excluded  Plan.* 

B.  The  restrictions  of  sections 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 


initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
{bit  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  the  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  accpisition 
of  certificates  in  connection  witJa  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  (>ersons  independent  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.'  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust: 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  8.(1)  (i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pureuant 
to  subsection  LB.  (1)  or  (2). 

C  The  restrictions  of  sections  406(a), 
406(b)  and  407(a)  of  the  Act.  and  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code  by  reason  of  section 
4975(c)  of  the  Code,  shall  not  apply  to 
transactions  in  coimection  with  the 
servicing,  management  and  operation  of 
a  trust,  provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement:  and 


(2)  the  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.* 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of     - 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fse  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "quaUfied 
administrative  fee"  as  defined  in  section 

m.s. 

D.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  sections  4975  (a)  and  (b)  of 
the  Code  by  reason  of  sections 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  transactions  to 
which  those  restrictions  or  taxes  would 
otherwise  apply  merely  because  a 
peraon  is  deemed  to  be  a  party  in 
interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

n.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  follo«ving 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
fovorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust: 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's).  Moody's  Investors 
Service.  Inc.  (Moody's),  Duff  &  Phelps 
Inc.  (D  &  P)  or  Fitch  Investors  Service, 
Inc  (Fitch): 


'Section  I.A.  provide*  no  relief  from  sectioni 
406(a)(1)(E).  406(a)(2)  and  407  for  any  person 
rendering  inveslmeni  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(AHii)  and 
regulation  29CFR  2510.>-21(c). 


^  For  purpose*  of  ihi*  exemption,  each  plan 
participating  in  a  commingled  fund  (tuch  a*  a  bank 
collective  trust  fund  or  iiuurance  company  pooled 
separate  account)  shall  b«  conaidered  to  own  the 
same  proportionate  undivided  inteiMt  in  each  aa*«i 
of  the  commingled  fund  as  it*  proportionate  interest 
in  ihe  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 


*In  the  case  of  a  private  placement  memorandum, 
such  manwrandum  must  contain  subatantially  Ihe 
same  information  that  would  be  discloeed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  peimit  plan  fiduciaries  to 
make  Inbrmed  investment  decisions. 
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(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  ^lall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates: 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  siun  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  n.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum:  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  fit>m  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  frt>m  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  n.A.(6)  above. 


m.  Definitions 

For  purposes  of  this  exemption: 

A.  "Certificate"  means: 

(1)  a  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
res]}ect  to  the  assets  of  such  trust;  or 

(2)  a  certificate  denominated  as  a  debt 
instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
860D(a)  of  the  Internal  Revenue  Code  of 
1986;  and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  HSBC  is  either 
(i)  the  sole  underwriter  or  the  manager 
or  co-manager  of  the  underwriting 
sjrndicate,  or  (ii)  a  selling  or  placement 
agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  either 

(a)  secured  consimier  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 
■  (b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
m.T); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l): 


(3)  undistributed  cash  or  temporary 
investments  made  therewith  matiuing 
no  later  than  the  next  date  on  which 
distributi<Mis  are  to  made  to 
certificateholders:  and 

(4)  rights  of  the  trustee  imder  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  poUcies, 
third-party  guarantees,  contracts  of 
suretj^ip  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's,  Moody's,  D  &  P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Underwriter"  means: 

(1)  HSBC; 

(2)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  HSBC;  or 

(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
HSBC  or  a  person  described  in  (2)  is  a 
manager  or  co-manager  with  respect  to 
the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  oo 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  net 
a  party  to  the  pooling  and  serviong 
agreement. 

G.  "Servicer"  means  any  entity  %vllidi 
services  loans  contained  in  the  tni.'t. 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  oifhe 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 
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I.  "Insurer"  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
supp<»t  for,  a  trust.  Notwithstanding  the 
foregoing,  a  perMm  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligpted  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
triist.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  Qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owmer 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Exchided  Plan"  meaas  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
%vithin  the  meaning  of  section  3(10)(B) 
of  the  Act. 

L  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  each  underwriter, 

(2)  each  insurer. 

(3)  the  sponsor, 

(4)  the  trustee: 

(5)  each  servicer, 

(6)  any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  imamortized 
principal  bcdanoe  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
throu^  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person: 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  povrer  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  anc} 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 


renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  '^^Sale"  includes  the  entrance  into  a 
forward  delivery  conunitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  tnan  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  cv  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditioos  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  oeitiflcates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  the  fee  is  triggered  by  an  act  or 
feilure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  oblioations; 

(2)  the  servicer  may  not  ^arge  the  fee 
absent  the  act  or  failure  to  act  refiarxed 
toin(l); 

(3)  the  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calciilated  are  set  forth  in  the 
pooling  and  servidnfi  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amoimt 
of  any  such  fee  waived  by  the  servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(1 J  which  is  secured  by  equipment 
which  is  leased; 

(2)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
eqmpment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  '^Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(1)  the  trust  holds  a  security  interest 
in  the  lease; 


(2)  the  trust  holds  a  security  interest 
in  the  leased  motor  v^de;  and 

(3)  the  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  would 
oe  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 

V.  "Pooling  and  Snvidng 
Agreement"  means  the  agreement  or 
agreements  among  a  sp<Hisor.  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments. 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

The  Department  notes  tliat  this 
exemption  is  included  within  the 
meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemptian  9S-60  (60  FR  35025,  July  12, 
1905),  the  Class  Exemption  for  Certain 
Transactians  Involving  Insurance 
Company  Gennal  Accounts  at  3S932. 

For  a  more  complete  statement  of  the 
fects  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refiar  to  the  notice  of 
proposed  exemptian  published  on 
September  18, 1996  at  61  FR  49163. 
KM  FUimCR  WroWIATION  CONTACT:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  210-6861.  (This  U  not  a  toU-firee 
nuniwr.) 

GeneraJ  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  feet  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
406(a)  of  the  Act  and/or  section 
4g75(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fediion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  miist 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  Tnaintiiinii^g 
the  plan  and  their  beoieficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactitmal  rules.  Furthermore,  the 
bet  that  a  transaction  is  subject  to  an 
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administrative  or  statutory  exemption  is 
not  dispositive  oi  whether  the 
transacticn  is  in  feet  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representatians  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C.,  this  7th  day  of 
Novonber,  1996; 


Dinctor  of  Exemption  Determinations. 
Pension  and  Wdfare  Benefits  Administration. 
U.S.  Department  ofLabm: 

(FR  Doc.  96-29034  Piled  11-12-96;  8:45  am] 
aajjNO  oooc  4sis-ts-p 

[AppHceMon  Na  O-10108,  et  al.] 

PropoMd  Exemptions:  Morgan  Stanley 
&  Company  Incorporated 

AGENCY:  Pension  and  Welfere  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  l^is  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Segisler  Notice.  Qmunents  and 
requests  for  a  hearing  shotild  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 


Labor.  200  Qmstitution  Avenue.  N.W.. 
Washington.  D.C  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  iq)plications 
for  exempticHi  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor.  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
withbi  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATKM:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Morgan  Stanley  ft  Co.  Incorporated; 
Located  in  New  Yaik,  New  York 

(Application  No.  D-IOIOS) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990). 

Section  I — Transactions 

A.  Effective  August  25, 1995,  the 
restrictions  of  section  406(a)(1)  (A) 
through  (D)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 


and  the  taxes  imposed  by  section  4975 
(a)  and  (b)  of  the  Interoal  Revenue  Code 
of  1086  (the  Code),  by  reason  of  section 
4975  (c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  purchase  or  sale 
of  a  seciuity  between  an  employee 
benefit  plan  and  a  broker-deialer 
affiliated  with  Morgan  Stanley  &  Ca 
and  subject  to  Britidi  law  (MSC/UK 
Affiliate),  if  the  following  conditions, 
and  the  conditions  of  Sectian-Q,  are 
satisfied: 

(1)  The  MSCAJK  Affiliate  customarily 
purchases  and  sells  seciuities  for  its 
own  accoimt  in  the  ordinary  course  of 
its  business  as  a  broker-dealer. 

(2)  Such  transaction  is  on  terms  at 
least  as  fevorable  to  the  plan  as  those 
which  the  plan  could  obtain  in  an  arm's 
length  transaction  with  an  unrelated 

(3)  Neither  the  MSC/UK  Affiliate  not 
an  affiliate  thereof  has  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  plan  assets  involved 
in  the  transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  those 
assets,  and  the  MSC/UK  Affiliate  is  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  plan  assets  involved 
in  the  transaction  solely  by  reason  of 
section  3(14)(B)  of  the  Act  or  section 
4975(e)(2)(B)  of  the  Code,  or  by  reason 
of  a  relationship  to  a  person  described 
in  such  sections.  For  purposes  of  this 
paragraph,  the  MSC/UK  Affiliate  shall 
not  be  deemed  to  be  a  fiduciary  with 
respect  to  a  plan  solely  by  reason  of 
providing  securities  custodial  services 
for  a  plan. 

B.  Effective  August  25. 1995.  the 
restrictions  of  section  406(a)(1)  (A) 
through  (D)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  P)  of  the  Code,  shall  not 
apply  to  the  lending  of  securities  that 
are  assets  of  an  employee  benefit  plan 
to  an  MSC/UK  Affiliate  if  the  following 
conditions,  and  the  conditions  of 
Section  n,  are  satisfied: 

(1)  Neither  the  MSC/UK  AffiUate  (the 
Borrower)  nor  an  affiliate  of  the 
Borrower  has  discretionary  authority  or 
control  with  respect  to  the  investment  of 
the  plan  assets  involved  in  the 
transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  those 
assets; 

(2)  The  plan  receives  from  the 
Borrower,  either  by  physical  delivery  or 
by  book  entry  in  a  securities  depository 
located  in  the  United  States,  by  the 
close  of  business  on  the  day  on  which 
the  securities  lent  are  delivered  to  the 
Borrower,  collateral  consisting  of  U.S. 
currency,  securities  issued  or 
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guaranteed  by  the  United  States 
Government  or  its  agencies  or 
instrumentalities,  of  irrevocable  United 
States  bank  letters  of  credit  issued  by  a 
person  other  than  the  Borrower  or  an 
affiliate  thereof,  or  any  combination 
thereof,  having,  as  of  the  close  of 
business  on  the  preceding  business  day, 
a  market  value  (or,  in  the  case  of  letters 
of  credit,  a  stated  amount)  equal  to  not 
less  than  100  percent  of  the  then  market 
value  of  the  securities  lent.  The 
collateral  referred  to  in  this  Section 
1(B)(2)  must  be  held  in  the  United 
States: 

(3)  Prior  to  the  making  of  any  such 
loan,  the  Borrower  shall  have  furnished 
the  following  items  to  the  fiduciary  for 
the  plan  who  is  making  decisions  on 
behalf  of  the  plan  with  respect  to  the 
lending  of  lacxirities  (the  Lending 
Fiduciary):  (1)  the  most  recant  available 
audited  statement  of  the  Borrower's 
financial  condition,  (2)  the  most  recent 
available  unaudited  statement  of  the 
Borrower's  financial  condition  (if  more 
recent  than  such  audited  stated),  and  (3) 
a  repreeentation  that,  at  the  time  the 
loan  is  negotiated,  there  has  been  no 
material  adverse  change  in  the 
Borrower's  financial  condition  since  the 
date  of  the  most  recant  financial 
statement  furnished  to  the  plan  that  has 
not  been  disclosed  to  the  Lending 
Fiduciary.  Such  representation  may  be 
made  by  the  Bonower's  agreement  that 
each  such  loan  shall  constitute  a 
representation  by  the  Borrower  that 
there  has  been  no  such  material  adverse 
change; 

(4)  The  loan  is  made  pursuant  to  a 
tvritten  loan  agreement,  the  terms  of 
which  are  at  least  as  fsvorable  to  the 
plan  as  those  which  the  plan  could 
obtain  in  an  arm's-length  transaction 
with  an  imrelated  party.  Such 
agreement  may  be  in  the  form  of  a 
master  agreement  covering  a  series  of 
securities-lending  transactions; 

(5)  The  plan  (1)  receives  a  reasonable 
fee  that  is  related  to  the  value  of  the 
borrowed  securities  and  the  duration  of 
the  loan,  or  (2)  has  the  opportimity  to 
derive  comfMnsation  through  the 
investment  of  cash  collateral.  Where  the 
plan  has  that  opportunity,  the  plan  may 
pay  a  loan  rebate  or  similar  fee  to  the 
Borrower,  if  such  fiae  is  not  greater  than 
the  plan  would  pay  an  unrelated  party 
in  an  arm's-length  transaction: 

(6)  The  plan  receives  the  equivalent  of 
all  distributions  made  to  holders  of  the 
borrowed  securities  during  the  term  of 
the  loan,  including,  but  not  limited  to, 
cash  dividends  interest  payments, 
shares  of  stock  as  a  result  of  stock  splits 
and  rights  to  piuxiiase  additional 
securities: 


(7)  If  the  market  value  of  the  collateral 
on  the  close  of  trading  on  a  business  day 
is  less  than  100  percent  of  the  market 
value  of  the  borrowed  securities  at  the 
close  of  trading  on  that  day,  the 
Borrower  shall  deliver,  by  the  dose  of 
business  on  the  following  business  day, 
an  additional  amount  of  collateral  (as 
described  in  paragraph  (2))  the  market 
value  of  which.  togeUier  with  the  market 
value  of  all  previously  deUvered 
collateral,  equals  at  least  100  percent  of 
the  market  value  of  all  the  borrowed 
securities  as  of  such  i»eceding  day. 
Notwithstanding  the  foregoing,  put  of 
the  collateral  may  be  returned  to  the 
Borrower  if  the  market  value  of  the 
collateral  exceeds  100  percent  of  the 
market  value  of  the  Iwimwed  securities, 
as  long  as  the  market  value  of  the 
remaining  collateral  equals  at  least  100 
percent  of  the  markat  value  of  the 
borrowed  securities: 

(8)  The  loan  may  be  terminated  by  the 
plan  at  any  time,  whereupon  the 
Borrower  shall  deliver  certificates  for 
securities  identical  to  the  borrowed 
securities  (or  the  eqtiivalent  thereof  in 
the  event  of  reorganization, 
recapitalization  at  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  plan 
within  (1)  the  customary  delivery  period 
for  stich  securities,  (2)  three  business 
days,  or  (3)  the  time  negotisted  for  such 
delivery  by  the  plan  and  the  Borrower, 
whichever  is  lesser:  and 

(9)  In  the  event  the  loan  is  terminated 
and  the  Borrower  fiils  to  return  the 
borrowed  securities  or  the  equivalent 
thereof  within  the  time  described  in 
paragraph  (8)  above,  then  (i)  the  plan 
may,  under  the  terms  of  the  loan 
agreement,  purchase  securities  identical 
to  the  borrowed  securities  (or  their 
equivalent  as  described  above)  and  may 
apply  the  collatanl  to  the  payment  of 
the  purchase  price,  any  other 
obligations  of  the  Borrower  imder  the 
agreement,  and  any  eoqienses  associated 
with  the  sale  and/or  purchase,  and  (ii) 
the  Borrower  is  obligated,  under  the 
terms  of  the  loan  agreement,  to  pay.  and 
does  pay  to  the  plui,  the  amount  of  any 
remaining  obUgations  and  expenses  not 
covered  by  the  collateral  plus  interest  at 
s  reasonable  rate.  Notwithstanding  the 
foregoing,  the  Borrower  may,  in  the 
event  the  Borrower  £kils  to  return 
borrowed  securities  as  described  above, 
replace  non-cash  collateral  with  an 
amount  of  cash  not  less  than  the  then 
current  market  value  of  the  collateral, 
provided  such  replacement  is  approved 
by  the  Landing  Fiduciary. 

(10)  If  the  Borrower  fails  to  comply 
with  any  condition  of  this  exemption,  in 
the  course  of  engaging  in  a  securities- 
lending  transactions,  the  plan  fiduciary 
who  caused  the  plan  to  engage  in  such 


transacticm  diall  not  be  deemed  to  have 
caused  the  plan  to  engage  in  a 
transaction  prohibited  by  section 
406(a)(1)(A)  through  (D)  of  the  Act 
solely  by  reason  of  the  Borroww's 
failure  to  comply  with  the  conditions  of 
the  exemption. 

C  EOsctive  August  25, 1995,  the 
restrictions  of  sections  406(a)(1)  (A) 
through  (D)  and  406(b)(2)  of  the  Act  and 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code  shaU  not  apply  to 
any  extension  of  credit  to  an  employee 
benefit  plan  by  an  MSCVUK  AffiUata  to 
permit  Uie  settlement  of  securities 
transactions  or  in  connection  with  the 
writing  of  options  contracts  provided 
that  the  following  conditions  are  met: 

(a)  The  MSC/UK  Affiliate  is  not  a 
fiduciary  with  respect  to  any  assets  of 
such  plan,  unless  no  interest  or  other 
consideration  is  received  by  such 
fiduciary  or  any  affiliate  thereof  in 
connection  witii  such  extension  of 
credit:  and 

(b)  Such  extension  of  credit  would  be 
lawful  under  the  Seciuities  Exchange 
Act  of  1934  and  any  rules  or  regulations 
thereunder  if  such  act,  rules  or 
regulations  were  applicable. 

Section  O— General  Conditions 

A.  The  MSCAJK  Affiliate  is  registered 
as  a  broker-dealer  with  the  Securities 
and  Futures  Authority  of  the  United 
Kingdom  (the  S.P.A.): 

B.  The  MSCyUK  Affiliate  is  in 
compliance  with  all  raquirements  of 
Rule  15a-6  (17  CFR  240.15a-6)  under 
the  Securities  and  Exchange  Act  of 
1034,  which  provides  for  foreign  broke^ 
dealers  a  limited  exemption  fma  U.S. 
re^stration  requirements; 

C.  Prior  to  the  transaction,  the  MSC/ 
UK  Affiliate  enters  into  a  written 
agreement  with  the  plan  in  which  the 
MSC/UK  Affiliate  consents  to  the 
jurisdiction  of  the  coturts  of  the  United 
States  with  respect  to  the  transactions 
covered  by  this  exemption: 

D.(l)  The  MSC/UK  Affiliate  maintains 
or  causes  to  be  maintained  within  the 
United  States  for  a  pwiod  of  six  years 
from  the  date  of  such  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  this  section  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met:  except 
that  a  party  in  interest  «vith  respect  to 
an  employee  benefit  plan,  other  than  the 
MSC/UK  Affiliate,  shall  not  be  sub)ect 
to  a  civil  penalty  under  section  502(i)  of 
the  Act  or  the  taxes  imposed  by  section 
4975(a)  or  (b)  of  the  Code,  if  such 
records  are  not  maintained,  or  are  not 
available  for  examination  as  required  by 
this  section,  and  a  prohibited 
transaction  will  not  be  deemed  to  have 
occurred  if,  due  to  circumstances 
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beyond  the  control  of  the  MSC/UK 
Affiliate,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  such  six 
year  period: 

(2)  The  records  referred  to  in 
subsection  (1)  above  are  unconditionally 
available  for  examination  during  normal 
business  hours  by  duly  authorized 
onployees  of  the  Department  of  Labor, 
the  Internal  Revenue  Service,  plan 
participants  and  beneficiaries,  any 
employer  of  plan  participants  and 
beneficiaries,  and  any  employee 
organization  any  of  whose  members  are 
covered  by  such  plan;  except  that  none 
of  the  persons  described  in  this 
subsection  shall  be  authorized  to 
examine  trade  secrets  of  Morgan  Stanley 
&  Co.  or  the  MSC/UK  or  any  commercial 
or  financial  information  which  is 
privileged  or  confidential. 

Section  W— Definitions 

"Affiliate"  of  a  person  shall  include: 
(i)  Any  person  dirocUy  or  indirecUy, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person:  (ii)  any  officer,  director,  or 
partner,  employee  or  relative  (as  defined 
in  section  3(15)  of  the  Act)  of  such  other 
person;  and  (iii)  any  corporation  or 
partnership  of  which  sudi  other  person 
is  an  officer,  director  or  partner.  For 
purposes  of  this  definition,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
otiier  than  an  individual. 

"Security"  shall  include  equities, 
fixed  income  securities,  options  on 
equity  and  on  fixed  income  securities, 
government  obligations,  and  any  other 
instrument  that  constitutes  a  security 
under  U.S.  securities  laws.  The  term 
"security"  does  not  include  swap 
agreements  or  other  notional  principal 
contracts. 

Summary  of  Facts  and  Representatians 

1.  Morgan  Stanley  &  Co.  Incorporated 
(MSC)  is  an  international  securities  firm 
that  performs  securities  imder%vriting, 
distribution  and  trading,  merger, 
acquisition,  restructuring  and  other 
corporate  financial  services  for  clients 
world  wide.  Clients  include 
multinational  corporations, 
governments,  emerging  growth 
companies,  financial  institutions  and 
individual  investors. 

2.  MSC  has  foreign  affiliates  world 
wide  who  are  in  the  business  of  trading 
securities,  including  a  broker-dealer 
affiliate  in  London,  England  (the  MSC/ 
UK  Affiliate),  currently  Morgan  Stanley 
ft  Co.  International  Limited.  MSC 
represents  that  in  the  ordinary  course  of 
their  business  as  broker-dealers,  these 


foreign  affiliates  customarily  operate  as 
traders  in  dealers  markets  wherein  the 
broker-dealer  piirchases  and  sells 
securities  for  its  own  account  and 
engages  in  purchases  and  sales  of 
securities  wnth  its  clients,  and  that  such 
trades  are  referred  to  as  principal 
transactions.  MSC  states  that  in  issuing 
Prohibited  Transaction  Class  Exemption 
75-1  (PTCE  75-1,  40  FR  50845,  October 
31, 1975)  the  Department  has 
recognized  the  functicms  of  registered 
broker-dealers  in  principal  transactions 
on  behalf  of  clients  which  are  employee 
benefit  plans  covered  by  the  Act.  Part  D 
of  PTCE  75-1  provides  exemptive  relief 
from  section  406(a)  of  the  Act  for 
principal  transactions  between  plans 
and  broker-dealers  which  aire  registered 
under  the  Securities  Exchange  Act  of 
1934,  provided  all  requirements  stated 
in  Part  n  are  satisfied.  MSC  represents 
that  like  the  U.S.  dealer  markets, 
international  eqmty  and  debt  maricets, 
including  the  options  marifLets,  are  no 
less  dependent  on  a  willingness  of 
dealers  to  trade  as  principals.  In  the 
absence  of  an  exemption  for  principal 
transactions,  such  as  PTCE  75-1,  those 
responsible  for  trading  activities  on 
behalf  of  plan  investcvs  would  be 
prevented  bom  engaging  in  transactions 
with  those  broker-dealers  and  banks  that 
provide  the  marifiets  for  the  securities 
and  are  most  capable  of  handling  such 
transactions. 

3.  MSC  represents  that  over  the  past 
decade,  plans  have  increasingly 
invested  in  foreign  equity  and  debt 
securities,  including  foreign  government 
securities.  MSC  states  that  plans  seeking 
to  enter  into  such  investments  may  wish 
to  increase  the  number  of  trading 
partners  available  to  them  by  trading 
with  foreign  broker-dealers  such  as  the 
MSC/UK  Affiliate.  However,  where 
MSC  provides  services  to  such  plans 
which  are  covered  by  the  Act,  principal 
transactions  with  the  MSC/UK  Affiliate 
would  be  prohibited  by  the  Act.  The 
exemptive  relief  afforded  U.S.  broker- 
dealers  by  PTCE  75-1  would  not  be 
available  with  respect  to  the  MSC/UK 
Affiliate  because  that  class  exemption  is 
limited  to  broker-dealers  registered  with 
the  U.S.  Securities  and  Exchange 
Commission  (S.E.C.)  imder  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act).  MSC  represents  that  its  MSC/ 
UK  Affiliate  is  not  so  registered  but, 
instead,  is  governed  by  the  rules, 
regulations  and  registration 
requirements  of  the  Securities  and 
Futures  Authority  of  the  United 
Kingdcnn  (the  S.F.A.).  Furthermore, 
MSC  represents  that  Rule  15(a)-6  of  the 
1934  Act  offers  foreign  broker-dealers 
limited  exemption  from  the  S^.C 


registration  requirements  pursuant  to 
provisions  with  which  the  MSC/UK 
Affiliate  is  able  to  cmnply.  However, 
MSC  states  that  because  of  the  S.E.C. 
registration  requirement  of  PTCE  75-1, 
the  MSC/UK  Affiliate  is  {wevented  from 
engaging  in  principal  transactions  with 
plans  with  respect  to  which  MSC  is  a 
party  in  interest,  even  thoxigh  sudi 
affiliate  is  registered  with  the  S.FA., 
experienced  in  the  markets,  and  able  to 
satisfy  the  Rule  15(a)-6  requirements  for 
S.E.C.  registration  exemption. 
Accordingly,  MSC  is  requesting  an 
individual  exemption  to  permit  its 
MSC/UK  Affiliate  to  engage  in  principal 
transactions  with  plans  imder  the  terms 
and  conditions  set  forth  herein,  which 
MSC  represents  are  equivalent  to  those 
set  forth  in  PTCE  75-1,  Part  II.' 

4.  The  proposed  exemption  will  be 
applicable  only  to  transactions  aSected 
by  an  MSC/UK  Affiliate  which  is 
registered  as  a  broker-dealer  with  the 
S.F.A.  and  in  compliance  with  Rule 
15(a)-6.  MSC  represents  that  the  role  of 
a  broker-dealer  in  a  principal 
transaction  in  the  United  Kingdom  is 
substantially  identical  to  that  of  a 
broker-dealer  in  a  principal  transaction 
in  the  United  States.  MSC  further 
represents  that  registration  of  a  broker- 
dealer  with  the  S.F.A.  is  equivalent  to 
registration  of  a  broker-dealer  with  the 
S.E.C.  under  the  1934  Act.  MSC 
maintains  that  the  S.F.A.  has 
promulgated  rules  for  broker-dealers 
which  are  equivalent  to  S.E.C.  rules, 
relating  to  registration  requirements, 
minimum  capitalization,  repcHting 
requirements,  periodic  examinations, 
fund  segregation,  client  protection,  and 
enforcement.  MSC  represents  that  the 
rules  and  regulations  set  forth  by  the 
S.F.A.  and  the  S.E.C.  share  a  common 
objective:  the  protection  of  the  investor 
by  the  regulation  of  securities  markets. 
MSC  explains  that  under  S.F.A.  rules, 
persons  who  manage  investments  or 
give  advice  with  respect  to  investments 
must  be  registered  as  a  "registered 
representative".  If  a  person  is  not  a 
registered  representative  and,  as  part  of 
his  duties,  makes  commitments  in 
market  dealings  or  transactions,  that 
person  must  be  registered  as  a 
"registered  trader".  MSC  represents  that 
the  S.F.A.  rules  require  each  firm  which 
employs  registered  representatives  or 


■  The  Department  notes  that  the  proposed 
principal  tranaactions  are  i ubfect  to  the  fiduciary 
responsibility  requirements  of  part  4,  subtitle  B, 
title  I  of  the  Act  Section  404(a)  of  the  Act  raquiret, 
among  other  things,  that  a  fiduciary  of  a  plan  act 
prudently,  solely  in  the  interest  of  the  plan's 
participants  and  beneficiaries,  and  for  the  exclusive 
purpose  of  providing  benefits  to  participants  and 
benef)cieri«s  when  "'«H"fl  investment  dacisioru  on 
behalf  of  a  plan. 
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registered  traders  to  have  poutive 
tangible  net  worth  and  be  able  to  meet 
its  obligations  as  they  Ml  due,  and  that 
the  S.F.A.  rules  set  forth  comprehensive 
financial  resource  and  reporting/ 
disclosure  rules  regarding  capital 
adequacy.  In  addition  to  demonstration 
of  capital  adequacy,  MSC  states  that  the 
S.F.A.  rules  impose  reporting/disclosure 
requirements  on  broker-dealers  with 
respect  to  risk  management,  internal 
controls,  and  all  records  relating  to  a 
counterparty,  and  that  all  records  must 
be  produced  at  the  request  of  the  S.F.A. 
at  any  time.  MSC  states  that  S.F.A. 's 
registration  requirements  for  broker- 
dealers  are  backed  up  by  (wtential  fines 
and  penalties,  and  rules  whidi  establish 
a  comprehensive  disciplinary  system. 

5.  MSC  represents  that  in  addition  to 
the  protections  which  are  afforded  by 
registration  with  S.F.A.,  compliance 
with  the  requirements  of  Rule  15a-6  (17 
CFR  240.15a-e)  under  the  1934  Act  will 
offer  additional  protections  in  lieu  of 
registration  with  the  S.E.C  MSC  states 
that  Rule  15a-6  provides  an  exemption 
from  U.S.  broker-dealer  registration  for 
a  foreign  broker-dealer  that  induces  or 
attempts  to  induce  the  purchase  or  sale 
of  any  security  (IncludiDg  over-the- 
counter  equity  and  debt  options)  by  a 
"U.S.  institutional  investor"  or  a  "U.S. 
major  institutional  investor",  provided 
that  the  foreign  broker  dealer,  among 
other  things,  entera  into  these 
transactiaas  through  a  U.S.  registered 
broker-dealer  intermediary.  The  term 
"U.S.  institutional  investor",  as  defined 
in  Rule  15a-6(b)(7).  includes  an 
employee  benefit  plan  writhin  the 
meaning  of  the  Employee  Retirement 
Lacoma  Security  Act  of  1974  (the  Act)  if 
(a)  the  investment  decision  is  made  by 
a  plan  fiduciary,  as  defined  in  section 
3(21)  of  the  Act,  which  is  either  a  bank, 
savings  and  loan  association,  insurance 
company  or  registered  investment 
advisor,  or  (b)  the  employee  benefit  plan 
has  total  assets  in  excess  of  $5  million, 
or  (c)  the  employee  benefit  plan  is  a  self- 
directed  plan  with  investment  decisions 
made  solely  by  persons  that  are 
"accredited  investors"  as  defined  in 
Rule  S01(a)(l)  of  Regulation  O  of  the 
Securities  Act  of  1933.  as  amended.  The 
term  "U.S.  major  institutional  investor" 
is  defined  as  a  person  that  is  a  U.S. 
institutional  investor  that  has  total 
assets  in  excess  of  $100  million.  MSC 
represents  that  the  intermediation  of  the 
U.S.  registered  broker-dealer  imposes 
upon  the  foreign  broker-dealer  the 
requirement  that  the  securities 
transaction  be  effected  in  accordance 
with  a  number  of  U.S.  securities  laws 
and  regulations  applicable  to  U.S. 
registered  broker-dealers. 


MSC  represents  that  imder  Rule  ISa- 
6,  a  foreig^  broker-dealer  that  inducaa  or 
attempts  to  induce  the  purchase  or  sale 
of  any  security  by  a  U.S.  institutional  or 
major  institutional  investor  in 
accordance  with  Rule  15a-6  must, 
among  other  things: 

(a)  Consent  to  service  of  process  for 
any  dvil  action  brought  by,  or 
proceeding  before,  the  S.E.C.  or  any  self- 

Tlatory  oiganization: 
)  Provide  the  S.E.C  with  any 
infonnatioD  or  documents  within  its 
poasesaion.  custody  or  control,  any 
testimony  of  any  such  foreign  associated 
persons,  and  any  assistance  in  taking 
the  evidence  of  other  persons,  wherever 
located,  that  the  S.E.C  requests  and  that 
relates  to  transactions  eQected  pursuant 
to  the  Rule; 

(c)  Rely  on  the  U.S.  registered  broker- 
dealer  through  which  the  transactions 
with  the  U.S.  Institutional  and  major 
institutional  investora  are  effected  to 
(amoMother  things): 

(1)  EOact  the  transactions,  other  than 
negotiating  their  terms; 

(2)  Issue  all  required  confirmations 
and  statements; 

(3)  As  between  the  foreign  broker- 
dealw  and  the  U.S.  registered  broker- 
dealer,  extend  or  arrange  for  the 
extension  of  credit  in  connection  with 
the  transactions; 

(4)  Maintain  required  books  and 
records  relating  to  the  transactions, 
includins  thoee  required  by  Rules  17a- 
3  (RecoroB  to  be  Made  by  Certain 
Exchange  Membms)  and  17a— 4  (Records 
to  be  Preserved  by  Certain  Exchange 
Membos,  Brokers  and  Dealers)  of  the 
1934  Act; 

(5)  Receive,  deliver,  and  saiieguard 
fiinds  and  seciirities  in  connection  with 
the  transactions  on  behalf  of  the  U.S. 
institutional  investor  or  U.S.  major 
institutional  investor  in  compliance 
with  Rule  15c3-3  of  the  1934  Act 
(Customer  Protection — Reserves  and 
Custody  of  Securities);  and 

(6)  Participate  in  all  oral 
communications  (e.g.,  telephone  calls) 
between  the  foreign  associated  person 
and  the  U.S.  institutional  investor  (not 
the  U.S.  major  institutional  investor), 
and  accompany  the  foreign  associated 
person  on  all  visits  with  both  U.S. 
institutional  and  major  institutional 
investors.  By  virtue  of  this  participation, 
the  U.S.  registered  broker-dealer  would 
become  responsible  for  the  content  of  all 
these  communications. 

6.  MSC  represents  that  a  normal  part 
of  the  execution  of  securities 
transactions  by  broker-dealers  on  behalf 
of  customers,  including  employee 
benefit  plans,  is  the  extension  of  credit 
to  customers  to  permit  the  settlement  of 
transactions  in  the  customary  settlement 


period,  and  that  such  extensions  of 
credit  are  also  customary  activities  of 
broker-dealers  in  connection  with  the 
writing  of  option  contracts.  MSC  notes 
that  exemptive  relief  for  such 
transactions  is  provided  under  Part  V  of 
PTCE  75-1.  However,  the  exemptive 
relief  under  Part  V  of  PTCE  75-1 ,  like 
that  imder  Part  D.  is  available  only  with 
respect  to  broker-dealera  which  are 
rej^ered  with  the  S.E.C.  under  the 
1934  Act.  Accordingly.  MSC  requests 
that  the  exemption  include  reUef  for 
extensions  of  credit  by  the  MSCAJK 
affiliate  in  the  ordinary  course  of  the 
purchase  or  sale  of  securities,  regardless 
of  whether  they  are  effected  on  an 
agency  or  a  principal  basis.  The 
proposed  exemption  provides  reUef  for 
extensions  of  credit  by  the  MSC/UK 
Affiliate  to  a  plan  to  permit  the 
settlement  of  securities  transactions  or 
in  connection  with  the  writing  of 
options  contracts,  provided  that  the 
MSC/UK  Affiliate  is  not  a  fiduciary  with 
respect  to  any  assets  of  the  plan,  unless 
no  interest  or  other  consideration  is 
received  by  the  MSC/UK  Affiliate  in 
connection  with  such  extension  of 
credit.  The  proposed  exemption  also 
requires  that  the  extension  of  credit 
wtHild  be  lawful  under  the  1934  Act  and 
any  rules  or  regulations  thereimder  if 
such  act.  rules,  or  regulations  were 
applicable. 

7.  In  addition  to  exemptive  relief  for 
principal  transactions  and  extensions  of 
credit  in  connection  with  the  purchase 
or  sale  of  seciuities,  MSC  is  ateo 
requesting  exemptive  relief  for  the 
lending  of  securities,  equivalent  to  that 
provided  under  the  terms  and 
conditions  of  Prohibited  Transaction 
Class  Exemption  81-6  (PTCE  81-6.  46 
FR  7527,  January  23. 1981,  amended  at 
52  FR  18754.  May  19. 1987).  a  class 
exemption  to  permit  certain  loans  x)f 
securities  by  employee  benefit  plans. 
MSC  represents  that  in  PTCE  81-6  the 
Department  has  recognized  that 
aeciuities  lending  represents  a  low-risk 
means  of  enhancing  the  investment 
return  of  plans  with  respect  to  securities 
that  would  otherwise  be  idle.  MSC 
represents  that  the  conditions  of  Section 
1(B)  of  the  proposed  exemption  will 
subject  the  MSC/UK  Affiliate  to  all  of 
the  conditions  imposed  on  broker- 
dealers  under  PTCE  81-6,  other  than 
registration  under  the  1934  Act.  MSC 
notes  that  such  conditions  include 
requirements  relating  to  daily  marking 
to  market,  setting  collateral  at  100 
percent  of  the  market  value  of  the 
securities,  the  rules  for  termination  of 
the  loan,  and  return  of  the  borrowed 
secvuities.  In  addition.  MSC  notes  that 
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the  collateral  will  be  in  U.S.  doUare  and 
will  be  held  in  the  United  States. 

6.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (1)  With  respect  to 
principal  transactions  afiiBcted  by  the 
MSC/UK  Affiliate,  the  exemption  will 
enable  plans  to  realize  the  same  benefits 
of  efficiency  and  convenience  which 
derive  from  principal  transactions 
executed  pursuant  to  Part  II  of  PTCE  75- 
1  by  broker-dealers  registered  in  the 
United  States;  (2)  With  respect  to 
extensions  of  credit  by  the  MSC/UK 
Affiliate  in  connection  with  purchases 
or  sales  of  securities,  the  exemption  will 
enable  the  MSC/UK  to  extend  credit  in 
the  ordinary  course  of  business  to  affect 
the  transactions  within  the  customary 
settlement  period  or  in  coimection  with 
the  writing  of  options  contracts;  (3) 
With  respect  to  securities  lending 
transactions  affected  by  the  MSC/UK 
Affiliate,  the  exemption  will  enable 
plans  to  realize  a  low-risk  return  on 
seciuities  that  otherwise  would  remain 
idle,  as  in  securities  lending 
transactions  executed  pursuant  to  PTCE 
81-6  by  broker-dealers  registered  in  the 
United  States;  and  (3)  The  proposed 
exemption  generally  imposes  terms  and 
conditions  upon  the  transactions 
executed  by  the  MSC/UK  Affiliate 
which  are  the  same  as  those  imposed  on 
U.S.  broker-dealers  under  |*TCE  75-1 
and  PTCE  81-6. 

FOR  FURTHER  MFORMA-HON  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Electric  Pension  Trust  (the  GE 
Trust).  Located  in  Fairfield, 
Connecticut 

[Application  Nos.  D-10285  Thru  D-10287] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2]  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,2  shall  not  apply,  effective  July 
12. 1996.  to  the  past  sale  by  the  GE 


'For  purposes  of  this  proftosed  exemption 
r«ferences  to  speciTic  provisions  of  Title  I  of  the 
Act,  unless  otherwise  specified,  refer  also  to  the 
corresponding  provisions  of  the  Code. 


Trust  of  its  stock  in  AmeriData 
Technologies.  Inc.  (the  AmeriData 
Stock)  to  General  Electric  Capital 
Corporation  (GECC)  and  GECC's 
indirect,  wholly-owned  subsidiary,  GAC 
Acquisition  I  Corporation  (GAC).  both  of 
which  are  parties  in  interest  widi 
respect  to  the  GE  Trust  and  affiliates  of 
the  General  Electric  Company  (GE)  the 
sponsor  of  the  GE  Trust,  in  connection 
with  the  merger  (the  Mei^er)  of  GAC 
and  AmeriData  Technologies,  Inc. 
(AmeriData).  provided  that  the 
following  conditions  were  satisfied: 

(a)  llie  sale  of  the  AmeriData  Stock  by 
the  GE  Trust  was  a  one-time  transaction 
for  cash; 

(b)  The  GE  Trust  received  the  fair 
market  value  for  each  share  of  the 
AmeriData  Stock  on  the  date  of  the  sale; 

(c)  The  GE  Trust  received  no  less 
consideration  than  that  received  by 
similarly  situated  AmeriData 
shareholders  at  the  same  time  in  the 
same  transaction; 

(d)  The  GE  Trust  paid  no 
commissions,  fees  or  other  expenses  in 
connection  with  the  sale  of  the 
AmeriData  Stock  to  GECC  and  GAC; 

(e)  The  terms  of  the  sale  were  no  less 
favorable  to  the  GE  Trust  than  those 
obtainable  by  other  similarly  situated 
shareholders  of  AmeriData  Stock; 

(f)  The  GE  Trust  tendered  its  shares  of 
AmeriData  Stock  only  at  the  close  of  the 
tender-offer  period  and  only  after  a 
majority  of  the  outstanding  shares  of 
AmeriData  had  been  tendered;  and 

(g)  The  transactions  engaged  in  by  the 
GE  Trust  with  respect  to  the  AmeriData 
Stock  (including  the  acquisition, 
holding  and  subsequent  sale  to  GECC 
and  GAC)  were  not  part  of  an 
arrangement  designed  to  benefit  GE,  any 
of  its  affiliates,  or  any  other  party  in 
interest  with  respect  to  the  GE  TrusX. 
EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
as  of  July  12. 1996,  the  closing  date  of 
the  tender-offer  period  for  the 
AmeriData  Stock  in  connection  with  the 
Merger. 

Summary  of  Facts  and  Representations 

1 .  The  GE  Trust  is  a  single  pension 
trust  through  which  three  (3)  defined 
benefit  plans  (the  Plans)  are  fimded. 
These  Plans  provide  pension  and  death 
benefits  to  eligible  employees  and  their 
beneficiaries.  As  of  December  31, 1995, 
there  were  approximately  465,000 
participants  in  the  Plans.  The  Plans 
which  participate  in  the  GE  Trust  are: 
(a)  the  Genend  Electric  Company 
Pension  Plan  (the  GE  Plan),  which  is 
maintained  by  GE;  (b)  the  Components 
Pension  Plan  for  Puerto  Rico,  which  is 
maintained  by  Caribe  General  Electric 
Products.  Inc..  an  affiliate  of  GE;  and  (c) 


the  ERC  Retirement  Plan,  whidt  is 
maintained  by  Employen  Reinsurance 
Corporation,  an  affiliate  oi  C£.  As  of 
December  31. 1995,  the  CE  Trust  had 
total  net  assets  of  approximately  $30.3 
billion. 

2.  The  assets  of  the  GE  Trust  are  held 
in  trust  by  seven  (7)  trustees  (the 
Trustees)  who  are  all  employees  of  (X 
and  who  are  appointed  by  the  Benefit 
Plans  Investment  Committee  (BPIC). 
The  Board  of  Directors  of  CE  appoints 
officere  of  GE  to  serve  as  members  of 
BPIC.  BPIC  determines  the  investment 
policies  with  respect  to  the  assets  of  the 
Plans  in  the  GE  Trust. 

3.  GE  offers  diversified  manufacturing 
and  technical  services  worldwide.  An 
indirect,  wholly-owned  subsidiary  of 
GE,  GECC,  provides  financial  services  in 
the  following  categories:  special 
insurance  services,  consumer  services, 
specialized  financing,  equipment 
management,  and  mid-maii:et  financing. 
The  affiliates  of  GE  play  a  primary  role 
in  the  proposed  transaction.  In  this 
regard,  GECC  established  GAC.  as  an 
indirect,  wholly-owned  special  purpose 
subsidiary,  to  acquire  AmeriData.  In  this 
regard,  it  is  represented  that  GAC  will 
be  merged  into  AmeriData  at  which  time 
AmeriData  vtrill  become  an  affiliate  of 
GE.  Because  GECC  is  a  participating 
employer  under  the  CX  Plan,  GECC  and 
GAC  are  parties  in  interest  with  respect 
to  the  GE  Trust. 

4.  AmeriData,  with  offices  in 
Stamford,  Connecticut,  is  a  corporation 
registered  under  the  laws  of  the  State  of 
Delaware.  AmeriData  is  an  international 
provider  of  computer  products  and 
services,  as  well  as  tec^ology 
consulting  services.  Shares  of 
AmeriData  Stock  are  widely-held  and 
publicly-traded  on  the  New  York  Stock 
Exchange.  It  is  represented  that 
approximately  24,938,845  shares  of 
AmeriData  Stock  are  considered 
outstanding  for  purposes  of  Delaware 
General  Corporation  Law  (DGCL),  as  of 
July  23, 1996. 

5.  The  Applicants  represent  that,  as  of 
E)eoember  31, 1995.  the  readily 
identifiable  shareholders  of  AmeriData 
Stock  were:  (1)  the  GE  Trust;  (2)  two 
investment  Partnerships;  (3)  SBC 
Technologies,  Inc.,  a  wholly-owned 
subsidiary  of  AmeriData;  and  (4)  the 
officers  and  directors  of  AmeriData.  It  is 
represented  that  the  remaining  shares  of 
AmeriData  Stock  were  held  by  the 
general  public. 

As  of  December  31, 1995,  the  officers 
and  directors  of  AmeriData  owned  11.8 
percent  (11.8%)  of  the  shares  of 
AmeriData  Stock.  It  is  represented  that, 
as  of  May  20, 1996,  management 
shareholders  of  AmeriData  owning 
approximately  6  percent  (6%)  of  the 
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outstandins  ituraa  of  AmeriDita  Stock 
had  «ntsrM  into  binding  agraaments  to 
tendar  thair  aharas.  None  of  tha  ofBoan 
and  diractors  of  AmariData  are 
emplo3fed  by  GE  or  its  afUliatea. 

With  respect  to  the  two  investment 
partnerships,  the  combined  ownership 
represented  a  total  of  10.9%  of  tha 
aharas  of  AmariOata  Stock.  Neither 
investment  partnership  has  sny 
affiliation  with  GE. 

6.  As  of  December  31, 1095,  the  GE 
Trust  owned  approximately  2,101,404 
shares  of  the  AmeriOsta  Stock.  Tbeae 
sharaa  repreaented  approximately  9.7 
percent  (fl.7%)  of  the  total  outstanding 
shares  of  the  AmeriDsta  Stock  at  that 
time.  It  is  represented  that  the  Trustees 
acquired  the  2.101  ;404  shares  of  the 
AmeriDsta  Stock  in  a  number  of 
transactions  over  the  period  from  May 
1993  through  October  1994.  The  cost  to 
the  GE  Trust  of  its  2,101,404  sharaa  of 
AmeriData  stock,  as  shown  oa  the  GE 
Trust's  financial  records,  was 
$21,566,028.  It  is  represented  that  the 
CE  Trust  acquired  some  of  the 
AmeriDsta  Stock  in  blind  transactions 
on  the  open  market.  In  addition,  the 
remaining  AmeriData  Stock  was 
acquired  in  various  transactions  with 
AmeriData  or  its  predecessor,  including 
but  not  limited  to  purchases,  the 
exercise  of  warrants,  snd  the  receipt  of 
stock  dividends.'  It  is  repreeented  that 
at  the  time  of  these  transactions  neither 
AmeriData  nor  its  predecaasor  was 
related  to  CE.  nor  was  either  s  party  in 
interest  %vith  respect  to  the  GE  Trust. 
The  AppUcants  represent  that  the 
decisions  made  by  the  Trustees 
regarding  the  acquisition  of  the 
AmeriData  Stock  were  made 
independent  of,  and  without  knowledge 
that  in  the  future  an  affiliate  of  GE 
would  attempt  to  acquire  all  of  the 
outstanding  shares  of  AmeriDsta  Stock. 

7.  On  May  20.  1996.  GECC.  GAC  and 
AmeriData  entered  into  an  agreement 
and  plan  of  merger  (the  Merger 
Agreement).  In  mis  regard,  the  Boards  of 
Diractors  of  these  parties  unanimously 
approved  the  acquisition  of  AmeriDsta 
by  GECC  and  GAC  by  means  of  the 
merger  of  GAC  with  and  into 
AmeriData.  In  connection  with  the 
Merger,  GAC  made  a  tender  offer  on 
May  24. 1996.  for  all  outstanding  shares 


>  In  thia  ragard.  tha  Dapartmaot  U  not  providing 
•ny  opinion  in  thii  ptopo— d  axamplion  w  to 
whathar  iha  acquisition  and  boldlj^  of  tba 
AmariOau  Sto<^  by  tba  CE  TruK  violatad  any  of 
tba  provitiont  of  Put  IV  of  Titla  I  of  tba  Act. 
Howavar.  tba  Oapartmant  nota*  that  Mction  404<a) 
of  tba  Act  raquiraa,  arooof  otbar  thing*,  that  a  pian 
fiduciary  ad  pnidantly.  lolaly  In  tba  inlaraal  of  tha 
paiticipanu  and  banaficiarias  of  a  plan,  and  for  tha 
axcliuiva  purpoaa  of  providing  banafits  to 
participants  aiMi  baoaflciarias  wfaao  oMiing 
Invaatmant  daciaiooa  ior  luch  plan. 


of  AmeriData  StocL  The  tandepofEsr 
period  began  on  May  24, 1996.  and  was 
to  txpin  en  June  21. 1906.  subiect  to  the 
satianction  or  waiver  of  certain  doaing 
conditions.  Because  certain  closing 
oonditiana  could  not  be  satisfied  or 
waived  before  June  21 .  the  tender-ofier 
pehod  was  extended  until  July  12, 1996. 
Pursuant  to  the  tender,  GAC  offared  to 
purchase  the  stock  of  AmeriData  for  SIB 
a  share  or  spprrorimately  S400  million 
in  the  aggregate.  The  tender  price 
repreaented  a  premium  of 
approximately  47.1  percent  (47.1%) 
over  the  closing  price  of  $10%  per  share 
for  AmeriDsta  Stock  on  April  19,  IQIm, 
thirty-one  (31)  days  prior  to  the  public 
announcement  of  the  execution  of  the 
Merger  Agreement.  In  this  regard,  it  is 
repreaented  the  trading  price  of  shares 
of  AmeriData  Stock  on  tna  open  market 
during  the  tandaroChr  period,  ranged 
from  $15%  to  $15%  per  share,  except 
that  the  cloaing  price  per  share  was 
$15%  on  May  27,  and  $16  on  Jime  17, 
and  July  5,  8.  and  10, 1996.  The  Board 
of  Directors  of  AmeriData  unanimously 
approved  such  tender  offer  and 
recommended  that  its  shareholders 
accept  t^'i'  tender. 

8.  While  it  would  hsve  been  possible 
for  the  GE  Trust,  ss  s  sharehokfar  of 
AmeriData  Stock  to  ignore  the 
recommendation  of  the  Board  of 
Directors  snd  sell  its  shares  in  the  open 
market  or  in  a  private  transaction  before 
the  doae  of  the  tendar-ofiiBr  period,  it  is 
represented  that  this  spproach  would 
probably  have  resulted  in  loss  of  some 
profiu  to  the  GE  Trust.  Since  any 

fiujchaser  of  the  AmeriData  Stodk 
either  in  the  open  market  or  in  a  private 
transaction)  during  the  tenders}tEv 
period  could  norxnaUy  expect  to  reeell 
such  shares  for  the  tender-offer  price, 
the  transaction  would  be  worthwhile  for 
such  purchaser  only  if  it  paid  to  the  CE 
Trust  a  price  less  than  the  tender-ofier 
price  so  as  to  realize  a  profit  from  the 
spread.  By  accepting  the  tender  offer, 
the  GE  Trust  avoided  loaing  part  of  the 
profit  on  its  investment  and  was  able  to 
sell  its  shares  for  the  full  tender-offer 
price. 

9.  Regardleas  of  whether  or  not  the  GE 
Trust  tendered  its  shares,  once  a 
majOTity  of  the  outstanding  shsres  of 
AmeriDsta  Stock  were  tendered  by 
ahareholden  other  than  the  GE  Trust,  in 
no  event  could  the  GE  Trust  have 
continued  to  hold  its  shares  of 
AmeriDsta  Stock.  In  this  regard,  under 
the  terms  of  the  Merger  Agreement.  GAC 
was  not  required  to  proceed  with  the 
purchase  of  the  tendered  shares,  if  less 
than  a  majority  of  AmeriData  Stock  was 
tendered  ss  of  the  close  of  the  tender- 
offer  period.  However,  if  a  mafority.  but 
less  than  100  percent  (100%)  of  the 


shares  of  AmeriDsta  Stock  were 
tenderad.  then  GAC  was  bound  to 
acquire  the  tendered  shares.  Further, 
unoer  the  terms  of  the  Merger 
Agreement  onoe  a  majority  of  sharea  had 
been  tenderad,  GAC  in  its  cspadty  as 
the  acquiring  corporation,  was  obligated 
to  cause  a  forced  redemption  of  all  the 
aharaa  of  AmeriData  Stock  which  had 
not  been  tendered  initially.  In  this 
regard,  under  the  terms  of  the  Merger 
Agreement,  such  follow-on  merger 
would  redeem,  st  the  same  $16  per 
share  consideration,  all  the  remaining 
shares  of  AmeriData  Stock  held  by 
parties  othw  than  GAC.  GAC  was 
assured  under  Delaware  law,  that  onoe 
a  majority  of  aharas  had  been  tendered, 
it  wcruld  be  able  to  acquire  all  of  the 
shares  of  AmeriData  either  through  a 
short-form  merger  or  a  shareholder  vote 
followed  by  a  merger.  In  the  event  that 
at  least  90  percent  (90%)  of  the  shares 
of  AmeriDsta  Stock  wrere  tendered  in 
the  tender  offer,  such  follow-on  merger 
would  be  B  "short-form"  merger  imder 
Section  253  of  the  DGCL  snd  would  not 
require  s  vote  of  shareholden.  In  the 
event  that  leea  than  90  percent  (90%)  of 
the  shares  were  tendered,  a  follow-on 
merser  under  Section  251  of  DGCL 
would  be  accomplished  by  s 
shareholder  vote. 

H  is  represented  that  the  total  number 
of  sharea  of  AmeriData  Stock  tendered 
to  GAC  at  the  cloee  of  the  tender-offer 
period  was  22.421,080  out  of  a  total  of 
24,938.845  skares.  Tlie  number  of  shares 
tendered  repreaented  89.9  percent 
(89.9%)  of  tne  total  number  of 
outstanding  shares  of  AmeriData  StodL 
In  order  to  proceed  with  a  "short-form" 
merger  under  Section  253  of  the  DGCL 
which  would  not  require  a  vote  of 
shareholders.  GAC  subsequently 
purchased  s  sufficient  nimiber  of  shares 
of  AmeriData  Stock  directly  from 
AmeriData  at  the  same  $16  per  share 
price  so  that  GAC  became  a  90  percent 
(90%)  shareholder.  AmeriData  was  then 
merged  with  GAC  using  the  "short- 
form"  mergn'  provisionB  of  DGCL  with 
the  result  mat  AmeriData  as  s  surviving 
company  is  now  a  whoUy  owned 
subsidiary  of  C^OC. 

10.  The  Applicsnts  represent  that  the 
Trustees  made  a  fiduciary  decision  not 
to  tender  the  GE  Trust's  shares  of 
AmeriData  Stock  until  the  close  of  the 
tender-ofiier  period,  and  then  to  do  so 
only  if  at  that  time  at*  least  51  percent 
(51%)  of  the  other  shareholders  had 
already  tendered  their  shares.  The 
Trustees  determined  that  such  a 
conditional  tender  should  be  made,  and 
that  the  shares  of  AmeriDsta  Stock  held 
by  the  CX  Trust  should  be  tendered  only 
if  the  specified  conditions  were  met 
immediately  prior  to  the  close  of  the 
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tender-offer  period,  so  that  the  arm's 
length  nature  of  the  transaction  by  the 
Tnutees  would  be  confirmed  by  the 
actions  of  independent  parties,  prior  to 
the  tender  by  the  Trustees.  Also,  the 
Trustees  concluded  that  by  waiting  for 
a  majority  of  shareholden  other  than  the 
CE  iSust  to  tender,  no  issue  would  arise 
as  to  whether  the  Trustees  had 
fedlitated  the  acquisition  by  GAC  of 
AmeriData  Stock,  since  once  a  majority 
of  other  shareholders  had  tendered  their 
shares.  GAC  was  obligated  to  redeem  all 
of  the  outstanding  shares  of  AmeriData 
Stock. 

11.  The  Trustees  carried  out  the 
conditional  tender  in  a  two  part  process. 
First,  several  days  prior  to  the  close  of 
the  tender-offer  period,  the  Trustees 
filed  a  letter  with  the  Chase  Manhattan 
Bank,  in  its  capacity  as  Depository  for 
the  tender-offer,  which  stated  that  the 
Trustees'  tender  of  the  shares  of 
AmeriData  Stock  held  by  the  GE  Trust 
was  conditional  and  was  to  be  effective 
if  and  only  if  immediately  prior  to  the 
expiration  of  the  tender-offer  period,  at 
least  51  percent  (51%)  of  the  shares  of 
AmeriData  Stock  had  been  validly 
tendered  and  not  withdrawn.  In 
addition,  the  Trustees  dispatched  a 
letter  which  would  effectuate  the 
transmittal  of  its  shares  of  AmeriData 
Stock,  providing  that  the  conditions  of 
its  tender  were  met.  As  more  than  a 
majority  of  shares  of  AmeriData  Stock 
were  tendered  by  independent 
shareholden  at  the  close  of  the  tender- 
offer  period,  the  GE  Trust  tendered  its 
shares  to  GAC  on  July  12, 1996.  In  this 
regard,  it  is  represented  that,  as  of  July 
17. 1996,  a  check  in  an  amount  of 
approximately  $33,622,464  million 
representing  a  purchase  price  of  $16  per 
share,  payable  to  the  GE  Trust  for  its 
2,101,404  shares  of  AmeriData  Stock 
tendered  to  GAC  was  received  by  State 
Street  Bank,  acting  as  custodian  for  the 
GE  Trust.  Accordingly,  the  GE  Trust  and 
the  Plans  (collectively,  the  Applicants) 
request  retroactive  relief  from  the 
prohibited  transacticHis  provisions  of  the 
Act  provided  certain  conditions  were 
met  for  the  past  sale  to  GAC  under  the 
terms  of  the  tender  offer  of  AmeriData 
Stock  which,  prior  to  the  effective  date 
of  this  exemption,  was  held  by  the  GE 
Trust. 

12.  The  Applicants  maintain  that  the 
proposed  sale  is  administratively 
feasible  in  that  the  transaction  would  be 
a  one-time  cash  sale.  In  this  regard, 
there  will  be  no  need  for  the  Dspartment 
to  monitor  or  supervise  the  transaction. 
It  is  represented  that  the  cost  of  filing 
the  application  for  exemption  will  be 
barae  by  GE  Trust  and  that  the  cost  of 
notifying  interested  persons  will  be 
brane  by  CE  or  one  of  its  affiliates. 


13.  It  is  represented'that  the 
transaction  is  protective  of  the  GE  Trust 
and  the  Plans,  because  the  terms  of 
transaction  to  the  Plan  were  no  less 
fevorable  than  those  received  by  other 
similarly  situated  shareholden  of 
AmeriData  Stock.  In  this  regard,  the 
terms  of  the  tender  ware  carefully 
negotiated  oa  an  arm's  length  basis  as  to 
all  AmeriData  shareholden  by  parties 
independent  of  the  Applicants. 

It  18  represented  that  the  transaction 
has  sufficient  safsguards  for  the 
protectitm  of  the  Plans.  Among  such 
safeguards  included  in  this  exemption, 
is  the  fed  that  the  GE  Trust  could  only 
tender  its  shares  of  AmeriData  Stock  at 
the  close  of  the  tender-offer  period  and 
then  only  if  at  the  close  of  such  period 
a  majority  of  the  outstanding  shares  of 
AmeriData  Stock  had  already  been 
tendered  by  parties  other  than  the  GE 
Trust.  In  this  regard  it  is  represented 
that  GE  Trust  could  not  have  caused  the 
transaction  to  occur  because  of  their 
decision  to  tender.  In  addition,  because 
the  C^  Trust  did  not  tender  its  shares 
until  the  end  of  the  tender-offer  period 
and  then  tendered  only  after  a  majority 
of  independent  investore  in  AmeriData 
had  tendered,  it  is  represented  that  the 
arm's  length  nature  of  the  tender  was 
confirmed. 

It  is  further  represented  that  the  GE 
Trust  was  protected,  because  a  majority 
of  the  shares  of  AmeriData  Stock  were 
tendered  by  independent  shareholden 
before  the  GE  Trust  tendered  its  shares. 
Since  all  tenden  were  revocable  up  to 
the  close  of  the  tender-offer  period,  had 
a  third  party  made  a  more  favorable 
offer,  then  all  the  shareholden, 
including  the  GE  Trust,  would  have 
revoked  tiieir  tender  to  GAC  in  fevor  of 
such  competing  offer.  Accordingly,  it  is 
represented  that  there  was  no  potential 
for  abuse.  In  addition,  it  is  represented 
that  during  the  tender-offisr  period,  there 
was  in  feet  no  competing  tender  offer 
made  by  a  third  party. 

14.  It  is  represented  that  the 
transaction  is  in  the  interest  of  the  GE 
Trust  and  the  Plans,  because  accepting 
the  tender  resulted  in  the  highest  and 
best  sales  price  of  AmeriData  Stock  for 
the  GE  Trust  and  the  Plans.  In  this 
regard,  the  GE  Trust  and  the  Plans 
avoided  disposing  of  their  shares  of 
AmeriData  Stock  on  the  open  market  at 
less  than  the  tender-offer  price.  It  is 
represented  that  the  GE  Trust  was 
informally  advised  by  outside 
investment  counsel  that,  because  the  GE 
Tnist  would  be  disposing  of  a  large 
block  of  AmeriData  Stock,  if  such  shares 
were  sold  on  the  open  market  the  price 
would  likely  be  reduced  to  as  low  as 
$15V^  per  share.  It  is  estimated  that  if 
the  GE  Trust  had  disposed  of  the 


AmeriData  Stock  on  the  open  market  at 
$15%  per  share,  rather  than  tendering 
such  shares  at  $16  pw  share,  the  Plans 
would  have  received  $1,050,702  less. 

Further,  the  GE  Tr\ist  and  the  Plans 
benefit  frtun  being  able  to  tender  the 
AmeriData  Stock,  rather  than  sell  the 
shares  on  the  open  market.  In  this 
regard,  in  a  sale  on  the  open  market  the 
Plans  would  have  paid  commissions, 
which  were  not  incurred  by  the  Plans  by 
accepting  the  tender  offer. 

15.  In  summary,  the  Applicants 
represent  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(a)  The  sale  of  the  AmeriData  Stock  by 
the  GE  Trust  was  a  one-  time  transaction 
for  cash; 

(b)  The  GE  Trust,  and  Uie  Plans 
received  the  feir  market  value  for  each 
share  of  the  AmeriData  Stock  on  the 
date  of  the  sale; 

(c)  The  GE  Trust  received  no  less 
consideration  than  other  similarly 
sitiiated  shareholden  of  the  AmeriData 
Stock  received  at  the  same  time  in  the 
same  transaction; 

(d)  The  GE  Trust  psid  no 
commissions,  fees,  or  other  expenses  in 
connection  with  the  sale  of  the 
AmeriData  Stock  to  GECC  and  GAC; 

(e)  The  terms  of  the  sale  were  no  less 
fevorable  to  the  GE  Trust,  and  the  Plans, 
then  those  obtainable  in  an  arm's  length 
transaction  engaged  in  by  other 
similarly  situated  shareholden  of 
AmeriData  Stock;  and 

(f)  The  GE  Trust  tendered  its  shares  of 
AmeriData  Stock  only  at  the  close  of  the 
tender-offer  period  and  only  after  a 
majority  of  the  outstanding  shares  of 
AmeriData  had  been  tendered. 

Notice  to  Interested  Persons 

The  Applicants  represent  that  because 
of  the  large  nimiber  of  potentially 
interested  persons,  it  is  not  possible  to 
provide  a  separate  copy  of  the  Notice  of 
Proposed  Exemption  (the  Notice)  to 
each  participant  in  the  Plans.  However, 
GE  will  post  a  photocopy  of  the  Notice, 
as  published  in  the  Fedrnd  Register, 
plus  a  copy  of  the  supplemental 
statement  (the  Supplemental 
Statement),  in  the  form  set  forth  in  the 
Department's  regulations  imder  29  CFR 
2570.43(b)(2),  on  bulletin  boards 
normally  used  for  employee  notices  in 
each  of  its  offices  and  operating 
fedlities  and  in  the  offices  and 
operating  fedlities  of  its  affiliates  within 
fifteen  (15)  days  of  the  publication  of 
such  Notice  in  the  Federal  Register. 
Apart  from  this  method  of  notifying  all 
interested  persons,  the  Applicants 
represent  that  the  only  practical  form  of 
providing  notice  to  farmer  employees, 


58244  Federal  Register  /  Vol.  61.  No.  220  /  Wednesday.  November  13,  1996  /  Notices 


retirees,  and  other  employees,  is  to 
publish  a  notice  in  the  1995  Summary 
Annual  Report  which  will  be 
distributed  to  such  person  on  or  before 
December  15.  1996.  via  first  class  mail. 
Such  notice  in  the  Summary  Annual 
Report  will  notify  former  employees, 
retirees,  and  other  employees  that  they 
may  obtain  a  copy  of  the  proposed 
exemption  and  information  on  how  to 
comment  from  )oseph  C.  Keifer, 
Controller  of  the  CE  Trust  at  (203)  921- 
2167.  The  comment  period  will  end 
thirty  (30)  days  after  the  maihng  of  the 
Sunmiary  Annual  Report. 
FOR  FURTHER  IMFORMATION  CONTACT: 
Janet  L.  Schmidt  of  the  Department, 
telephone  (202)  219-6863.  (This  is  not 
a  toll-free  number.) 

First  Chicago  NBD  Corporation 
(FCNBD),  Located  in  Chicago.  Illinois 

[Application  No.  0-103611 

Proposed  Exemption 

/.  Transactions 

A.  Effective  October  8.  1996.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certiRcates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan: 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates:  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing, 
section  I. A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E).  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.* 


B.  Effective  October  8. 1996,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a]  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1 )  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a): 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  prarsons  independent  of  the 
Restricted  Group: 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acouisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.*  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such  certifi 
cates.  provided  that  the  conditions  set 
forth  in  paragraphs  8.(1)  (i).  (iii)  and  (iv) 
are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.E.  (1)  or  (2). 

C.  Effective  October  8.  1996.  the 
restrictions  of  sections  406(a).  406(b) 


and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  Mrith  the  terms  of  a  binding 
pooling  and  servicing  arrangement:  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  to.  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.* 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
{>erson  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 

ni.s. 

D.  Effective  October  8, 1996,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act.  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F).  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F), 
(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
imrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 


*S«ction  I. A.  provida*  no  raliaf  from  (acliont 
40«(aXl)(E).  406(i)(2)and407  for  my  panon 
randaring  inveaUnanl  advica  to  an  Excluded  Plan 
within  the  maaning  of  taction  3(21)(AHli)  and 
r»gula«ion  29CFK  2510.>-21(c). 


'  For  purpoaaa  of  lhi«  axamption,  aach  plan 
participating  in  a  cocnminglad  fund  (such  a*  ■  bank 
coUactiva  truat  fund  or  inauranca  company  pooled 
taparala  account)  ahall  b«  cooaidand  to  own  tha 
tama  proportiotuta  undivided  intareat  in  aach  aaaet 
of  the  commingled  fund  aa  it*  proportionate  intereat 
m  the  total  asaeu  of  tha  commingled  fund  ai 
caloulated  on  tha  moat  recent  preceding  valuation 
data  of  the  fund. 


*  In  the  cate  of  a  private  placeiDent  memorandum. 
*uch  memorandum  mutt  contain  tubatantially  the 
tame  information  that  would  be  diidoaad  in  a 
proapectuf  if  the  offering  of  the  certificate*  were 
tnade  in  a  regiatered  public  offering  under  the 
Securitiaa  Act  of  1933.  In  tha  Department'*  view, 
the  private  placement  memorandum  muat  contain 
(ufficiant  information  to  permit  plan  flductariea  to 
make  Informed  invaatmant  daci^on*. 
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to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the  / 
three  highest  generic  rating  categories 
bom  either  Standard  &  Poor's 
Structured  Rating  Group  (S&P's). 
Moody's  Investors  Service,  Inc. 
(Moody's),  Duff  &  Phelps  Inc.  (D  &  P)  or 
Fitch  Investors  Service,  Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
imderwriting  or  placing  the  certificates; 
the  simi  of  all  ]>ayments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  imder  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  II.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effiect  that,  so  long  as 


such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  frcnn  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferee^  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  n.A.(6)  above. 

ni.  Definitions 

For  purposes  of  this  exemption: 

A.  Certificate  means: 

(1)  A  certificate — 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Internal  Revenue 
Code  of  1986;  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust; 

With  respect  to  certificates  defined  in 
(1)  and  (2)  above  for  which  FCNBD  or 
any  of  its  affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  purposes  of^this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  Sectired  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
sectued  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 

in.T): 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  in.U); 


(e)  "Guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2): 

(f)  Fractional  undividcid  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l);'' 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
oertificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  the 
investment  pool  consists  only  of  assets 
■  of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's.  Moody's,  D&P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  {/ndenvriter  means: 

(1)  FCNBD; 

(2)  Any  person  direcUy  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  vdth  FCNBD;  or 

(3)  Any  member  of  an  imderwriting 
syndicate  or  selling  group  of  which 
FCNBD  or  a  person  described  in  (2)  is 

a  manager  or  co-manager  with  respect  to 
the  certificates. 

D.  Sponsor  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 


''It  1*  the  Department's  view  that  the  definition  of 
"tnut"  contained  in  III3.  includes  a  two-tier 
structure  if&der  which  certificates  issued  by  the  first 
trust,  which  contains  a  pool  of  receivables 
described  above,  are  transferred  to  a  second  trust 
which  issues  securities  that  are  sold  to  plans. 
However,  the  Department  is  of  the  further  view  that, 
since  the  exemption  provides  relief  for  the  direct  or 
indirect  acquisition  or  disposition  of  certificates 
that  are  not  subordinated,  no  relief  would  be 
available  if  the  certificate*  held  by  (he  second  trust 
were  subordinated  to  the  rights  and  interests 
evidenced  by  other  certificates  issued  by  the  first 
trust 
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E.  Master  Servicer  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
Bubservicers,  the  assets  of  the  trust. 

F.  Subservi'cer  means  an  entity  which, 
under  the  supervision  of  and  on  behalf 
of  the  master  servicer,  services 
receivables  contained  in  the  trust,  but  is 
not  a  party  to  the  pooling  and  servicing 
agreement. 

G.  Servicer  means  any  entity  which 
services  receivables  contained  in  the 
trust,  including  the  master  servicer  and 
any  subaervicer. 

H.  Trustee  means  the  trustee  of  the 
trust,  and  in  the  case  of  certiflcatea 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  Irtsurer  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for.  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

f.  Obligor  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  Restricted  Group  with  respect  to  a 
class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer: 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (1H6)  above 

M.  Affiliate  of  another  person 
includes: 

(I)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 


common  control  with  such  other 
person: 

(2)  Ajiy  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  poUcies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  pariy; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  deUvery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  Reasonable  compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  2550.408C-2. 

S.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owingin  respect  of  the  obligations; 

(2)  The  servicer  may  not  uiarge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee.  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 


(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fae  waived  by  the 
servicer. 

T.  Qualified  Equipment  Note  Secured 
By  A  Lease  means  an  equipment  note: 

(1)  Which  is  secured  by  equipment 
which  is  leased; 

(2)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  ri^ts  of  the 
trust  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  Qualified  Motor  Vehicle  Lease 
means  a  lease  of  a  motor  vehicle  where: 

(1)  The  trust  holds  a  security  interest 
in  the  lease: 

(2)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(3)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  would 
be  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 

V.  Pooling  and  Servicing  Agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments.  "Pooling  and 
Servicing  Agreement"  also  includes  the 
indenture  entered  into  by  the  trustee  of 
the  trust  issuing  such  certificates  and 
the  indentiue  trustee. 

W.  FCNBD  means  First  Chicago  NBD 
Corporation  and  its  affiliates. 

The  Department  notes  that  this 
proposed  exemption  is  included  within 
the  meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemption  95-60  (60  FR  35925.  July  12, 
1995),  the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General'Accounts  at  35932. 

Summary  of  Facts  and  Representations 

1.  FCNBD,  a  Delaware  corporation,  is 
a  Chicago,  Illinois  based  bank  holding 
company  formed  by  the  merger  of  First 
Chicago  Corporation  with  and  into  NBD 
Bancorp,  Inc.,  which  has  assets  of  over 
$113  billion  and  through  its  subsidiaries 
operates  more  than  763  branches  in 
various  cities  in  Florida,  Illinois, 
Indiana,  Michigan  and  Wisconsin,  as 
well  as  various  overseas  locations. 
FCNBD  also  owns  and  operates 
subsidiaries  that  engage  in  trust, 
brokerage,  investment  management, 
equipment  leasing,  venture  capital, 
mortgage  banking,  consumer  finance 
and  instirance. 
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First  Qiicago  Capital  Markets,  Inc. 
(FCCM).  a  Delaware  corporation,  is  a 
wholly-owned  indirect  subsidiary  of 
FCNBD.  FOCM  was  organized  in  1988 
and  pursuant  to  an  August  1988  order 
(the  1988  Order)  of  the  Federal  Reserve 
Board  (FRB)  is  authorized  to  engage,  to 
a  limited  extent,  in  underwriting  and 
dealing  in  certain  mortgage-backed 
securities,  mtmidpal  revenue  bonds, 
commercial  paper  and  consiuner 
receivables-related  securities 
transactions.  In  March,  1994,  FCCM 
received  further  authorization  from  the 
FRB  to:  (i)  underwrite  and  deal  in  all 
types  of  debt  securities,  including  rated 
and  unrated  long-term  debt,  medium 
term  notes  and  convertible  debt 
securities;  (ii)  privately  place  and  act  as 
riskless  principal  in  all  types  of 
securities,  including  equity  securities; 
and  (iii)  engage  in  certain  related 
investment  and  advisory  activities. 
These  orders  are  currently  subject  to  the 
condition  that  FCNBD  does  not  derive 
more  than  10%  of  its  total  gross 
revenues  from  such  activities.  FCCM 
does  not  at  this  time  have  authority  to 
underwrite  equity  securities.  FCCM  is  a 
broker-dealer  registered  with  the 
Securities  and  ^cchange  Commission 
and  in  all  50  states,  and  is  a  member  of 
the  National  Association  of  Securities 
Dealers,  Ina  In  addition,  FCNBD 
affiliates  have  the  power  to  sell  interests 
in  their  own  assets  in  the  form  of  asset- 
backed  securities. 

FCNBD's  investment  banking 
department  has  served  as  senior 
manager  virith  full  structuring 
responsibilities  for  over  $16.4  billion  in 
public  asset-backed  securities 
transactions  since  1988  and  agented 
$1.1  billion  of  private  placement 
transactions  in  1994  alone.  It  has  one  of 
the  largest  departments  specializing  in 
asset-backed  securities  of  any  bank  or 
Wall  Street  firm,  with  approximately  50 
professionals.  The  asset-backed 
seciuities  staff  has  extensive  experience 
in  structiiring  both  taxable  and  tax- 
exempt  obligations  having  a  wide  range 
of  structural  characteristics  as  well  as 
security  arrangements.  FCNBD 
originated  and  placed  $22.8  billion  in 
asset-backed  commercial  paper 
transactions  through  October  1995. 

Trust  Assets 

2.  FCNBD  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  imdivided 
interests  in  the  following  categories  of 
trusts:  (1)  single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts; "  (2)  motor  vdiicle 


receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
govemmentaljnortgage  pool  certificate 
investment  trusts.' 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  CommercUl 
mortgages  are  frequenUy  secured  by 
groimd  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages.  ■<* 

Trust  Structure 

4.  Each  trust  is  established  imder  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trtist  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables  which 
may  have  been  originated  by  a  sponsor 
or  servicer  of  the  trust,  an  affiliate  of  the 
sponsor  or  servicer,  or  by  an  unrelated 
lender  and  subsequentiy  acquired  by  the 
trust  sponsor  or  servicer. '  ■ 


■Tha  DaparUnent  notn  that  PTE  8S-1  t4S  FK  895, 
January  7, 19S3I,  a  class  axamption  tor  mortgaga 


pcx>l  inveatniant  trusts,  would  generally  apply  to 
trusts  containing  singla-family  rasidential 
mortgagaa,  provided  that  the  applicable  conditions 
of  PTE  83-1  are  mat  FCNBD  raquesU  relief  for 
single-bmily  residential  mortgages  in  this 
exemption  because  it  would  prefer  one  exemption 
for  all  trusts  of  similar  structure.  However,  FCNBD 
has  suted  that  it  may  still  avail  itself  of  the 
•xemptiva  relief  provided  by  PTE  83-1. 

'Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  «rith 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 
Associatian  (GNMA);  th»  Federal  Hotne  Loan 
Mortgage  Corporation  (FHLMC),  or  the  Federal 
National  Mortgage  Aaaociation  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
plan  asseU  (29  CFR  2510.3-101(1])  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law,  but  do  not, 
solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages  underl]ring 
such  certificate.  Tha  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because  the 
certificates  in  the  trusts  may  be  plan  assets. 

"Trust  assets  may  also  include  obligations  that 
are  secured  by  leasehold  interests  on  residential 
real  property.  See  PTE  90-32  involving  Prudential- 
Bach*  Securities.  Inc.  (55  FR  23147,  June  6. 1990 
at  231S0). 

■  ■  It  is  the  view  of  tha  Department  that  section 
in.B.(4)  includes  within  the  definition  of  the  term 
"trust"  rights  under  any  yield  supplement  or 
similar  arrangement  which  obligates  the  sponsor  or 
master  servicer,  or  another  party  spectfied  in  the 
relevant  pooling  and  servicing  agreement,  to 


On  or  prior  to  the  closing  date,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust,  establishes  the 
trust  and  designates  an  independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates -representing  fractional 
undivided  interests  in  me  trust  assets. 
FCNBD,  alone  or  together  with  other 
broker-dealers,  acts  as  xmderwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  All  of  the  public 
offerings  of  certificaites  presenUy 
contemplated  are  to  be  imderwritten  by 
FCNBD  on  a  firm  c(»nmitment  basis.  In 
addition,  FCNBD  anticipates  that  it  may 
privately  place  certificates  on  both  a 
firm  commitment  and  an  agency  basis. 
FCNBD  may  also  act  as  the  lead 
underwriter  for  a  syndicate  of  securities 
undnwriters. 

Certificateholders  will  be  entitled  to 
receive  monthly,  quarterly  or  semi- 
annual installments  of  principal  and/or 
interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate— the  pass-through  rate— which  may 
be  fixed  or  variable. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  with 
the  servicer's  assets  for  longer  than 
would  be  permitted  for  a  monthly-pay 
security.  A  segregated  accoimt  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  ceitificateholdars)  to  hold 
funds  received  between  distribution 
dates.  The  account  is  imder  the  sole 
control  of  the  trustee,  who  invests  the 
accoimt's  assets  in  shoit-tenn  securities 
which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates.  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  accoimt  once  a  month. 
When  the  servicer  makes  such  monthly 
deposits,  payments  received  from 
obligors  by  the  servicer  may  be 
commingled  wdth  the  servicer's  assets 
during  the  month  prior  to  deposit. 
Usually,  the  period  of  time  between 
receipt  of  funds  by  the  servicer  and 
deposit  of  these  funds  in  a  segregated 
accoimt  does  not  exceed  one  month. 
Furthermore,  in  those  cases  where 
distributions  are  made  semi-annually, 
the  servicer  will  furnish  a  report  on  the 
operation  of  the  trust  to  the  trustee  on 
a  monthly  basis.  At  or  about  the  time 
this  report  is  dehvered  to  the  trustee,  it 


supplement  the  interest  retes  otherwise  payable  on 
tha  obligations  described  in  section  HLB.d ),  in 
accordance  with  the  terms  of  a  yield  supplement 
arrangement  described  in  the  pooling  and  servicing 
agreement,  provided  that  such  arrangements  do  not 
involve  swap  agreement  or  other  notional  principal 
contracts. 
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will  beToad*  available  to 
certificatebolders  and  delivered  to  or 
made  available  to  eacb  rating  agency 
that  has  rated  the  certificates. 

5  Some  of  the  certificates  will  be 
muiti-clasa  certificates.  FG^BO  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates:  "strip"  certificates  and 
"fast-pay/slow-pay"  certificates.  Strip 
certificates  are  a  type  of  security  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  from  the  How  of 
principal  payments  and  separate  claaaes 
of  certificates  are  est^Ushed.  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interest. '^ 

'Fast-pay/slow-pay "  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  %vith 
diffierent  payment  schedules.  Interest 
and/or  principal  payments  received  on 
the  underlying  receivables  are 
distributed  first  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal,  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  %vith  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
manner  until  all  the  certificateholders 
have  been  paid  in  fiill.  The  only 
difference  between  this  multi-class  pass- 
throuoh  arrangement  and  a  single-class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  iu  the  underlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  a  certificate  be 
subordinated  to  the  rights  of  another  - 
certificateholder  in  the  event  of  default 
on  any  of  the  underlyng  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  requi.^  to  be  so 
distributed,  all  senior  ceriificateholders 
then  entitled  to  receive  distributions 
will  share  in  the  amount  distributed  on 
a  pro  rata  basis. '^ 


"ll  It  Iha  [>(p«nm«nt'f  undaiiundlng  that  where 
■  plan  invrals  in  RJEMIC  "rMidual"  mlarml 
cartiflcatat  lo  which  thii  axamption  appluM.  toma 
of  Iha  incoma  racaivad  by  the  plan  as  t  raault  of 
•uch  inveatmant  may  ba  contidared  unralatad 
buiinaa*  laxabie  income  to  the  pla'i.  which  w 
lutHett  In  incoow  lax  undat  the  ('.ode  The 
Uepartmanl  amphasizae  thai  the  prudanca 
raquirament  of  Mction  404(aKlKB)  of  the  Act  would 
require  plan  f^duciartea  to  carefully  conitdar  ibu 
and  other  tax  conaaquanca*  prior  lo  cauaing  plan 
aiaela  to  be  invested  in  certificate*  pursuant  lo  this 
nxvmplion 

"  If  a  trust  issue*  lubordirutad  cartiricates. 
holder*  of  such  subordinated  certiricataa  may  not 
share  m  the  ainoant  distnbuted  on  a  pro  rata  basis 
wilh  the  senior  camricataholdert  The  Depanmant 


6.  For  tax  reasons,  the  tnist  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer^^s  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
short  time  after  the  issuance  of  trust 
certificates  (within  120  days,  except  in 
the  case  of  obbgalions  having  an 
original  term  of  30  years,  in  which  case 
the  period  will  not  exceed  two  yean). 
Any  receivable  so  substituted  is 
required  to  have  characteristics 
substantially  similar  to  the  replaced 
receivable  and  will  be  at  least  as 
creditworthy  as  the  replaced  receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased.  %vith  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  pwssed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  a  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  opentions, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

8.  Tne  sponsor  will  be  one  of  three 
entities:  (i)  a  special-purpose  or  other 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  servicer, 
or  (iii)  the  servicer  itself  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  the 
trust,  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 
The  trustee  is  also  a  party  to  or 


note*  that  the  exemption  doea  not  provide  relief  for 
plan  investmant  in  such  aubordinatad  cartificataa. 


beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
FCNBD.  the  trust  sponsor  or  the 
servicer.  FCNBD  represents  that  the 
trustee  will  be  a  substantial  financial 
institution  or  trust  company 
experienced  in  trust  activities.  The 
trustee  receives  a  fee  for  its  services, 
which  will  be  paid  by  the  servicer  or 
sponsor.  The  method  of  compensating 
the  trustee  which  is  specified  in  the 
pooling  and  servicing  agreement  will  be 
disclosed  in  the  prospectus  or  private 
placement  memorandum  relating  to  the 
ofTerins  of  the  certificates. 

10.  Tne  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholdere.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  Kimjl^ir 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  origlDaton  and  deposited  in  a 
trust,  the  receivables  may  be 
"subserviced"  by  their  respective 
originators  and  a  single  entity  may 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  ownere  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perepective  of  the  borrovrar  by  the  lix:al 
subservicer.  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  coUects 
payments  from  the  local  subservioers 
and  passes  them  through  to 
certificateholders. 

Receivables  of  the  type  suitable  for 
inclusion  in  a  trust  invariably  are 
serviced  with  the  assistance  of  a 
computer.  After  the  sale,  the  servicer 
keeps  the  sold  receivables  on  the 
computer  system  in  order  to  continue 
monitoring  the  accounts.  Although  the 
records  relating  to  sold  receivables  are 
kept  in  the  same  master  file  as 
receivables  retained  by  the  originator, 
the  sold  receivables  are  flagged  as 
having  been  sold.  To  protect  the 
investor's  interest,  the  servicer 
ordinarily  covenants  that  this  "sold 
flag"  will  be  included  in  all  records 
relating  to  the  sold  receivables, 
including  the  master  file,  archives,  tape 
extracts  and  printouts. 

The  sold  flags  are  invisible  to  the 
obligor  and  do  not  affect  the  manner  in 
which  the  servicer  performs  the  billing. 
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posting  and  collection  procedures 
related  to  the  sold  receivables.  However, 
the  servicer  uses  the  sold  flag  to  identify 
the  receivables  for  the  purpose  of 
reporting  all  activity  on  those 
receivables  after  their  sale  to  investors. 

Depending  on  the  type  of  receivable 
and  the  details  of  the  servicer's 
computer  system,  in  some  cases  the 
servicer's  internal  reports  can  be 
adapted  for  investor  reporting  with  little 
or  no  modification.  In  other  cases,  the 
servicer  may  have  to  perfonn  special 
calculations  to  fiilfill  the  investor 
reporting  responsibilities.  These 
calculations  can  be  performed  on  the 
servicer's  main  computer,  or  on  a  small 
computer  with  data  supplied  by  the 
main  system.  In  all  cases,  the  numbera 
produced  for  the  investors  are 
reconciled  to  the  servicer's  books  and 
reviewed  by  public  accotmtants. 

The  underwriter  will  be  a  registered 
broker-dealer  that  acts  as  underwriter  or 
placement  agent  v«rith  respect  to  the  sale 
of  the  certificates.  Public  o£ferings  of 
certificates  are  generally  made  on  a  firm 
commitment  basis.  Private  placement  of 
certificates  may  be  made  on  a  firm 
commitment  or  agency  basis.  It  is 
anticipated  that  the  lead  and  co- 
managing  underwriters  will  make  a 
market  in  certificates  offered  to  the 
public. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(although  they  may  themselves  be 
related)  will  be  unrelated  to  FCNBD.  In 
other  cases,  however,  affiliates  of 
FCNBD  may  originate  or  service 
receivables  included  in  a  trust  or  may 
sponsor  a  trust. 

Certificate  Price,  Pass-Through  Rate  and 
Fees 

11.  In  some  cases,  the  sponsor  will 
obtain  the  receivables  frora  various 
originators  pursuant  to  existing 
contracts  with  such  originators  imder 
which  the  sponsor  continually  buys 
receivables.  In  other  cases,  the  sponsor 
will  purchase  the  receivables  at  &ir 
market  value  from  the  originator  or  a 
third  party  pursuant  to  a  purchase  and 
sale  agreement  related  to  the  specific 
ofiiering  of  certificates.  In  other  cases, 
the  sponsor  will  originate  the 
receivables  itself. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust,  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
for  cash  to  investors  or  sectuities 
underwriters. 


12.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-throtigh  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  bom  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fise.'^  This  rate  is 
generally  determined  by  the.same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coup<m,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discoimt 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor  or  an  affiliate 
thereof,  and  receive  fees  for  acting  in 
that  capacity)  will  retain  the  difference 
between  payments  received  on  the 
receivables  in  the  trust  and  payments 
payable  (at  the  pass-through  rate)  to 
certificateholden,  except  that  in  some 
cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  typically  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including  in  some  cases  the  trustee's 
fee,  out  of  its  servicing  compensation. 

'The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  in  a  lump  stmi  at  the  time 
the  trust  is  established. 

14.  The  servicer  may  be  entitled  to 
retain  cmtain  administrative  fees  paid 


by  a  third  party,  usually  the  obligor, 
llieae  administrative  fees  fall  into  three 


■4  The  paM^hrough  rate  on  certificates 
rapraaentiiig  intansta  in  trusts  holding  laasM  is 
datermined  by  fanaking  down  lease  paymants  into 
"principal"  and  "interest"  components  based  on  an 
implicit  interaat  rate. 


categories:  (a)  prepayment  fees;  (b)  late 
pajrment  and  payment  extension  fees; 
and  (c)  expenses,  fees  and  charges 
associated  with  fbreclosura  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  defeult  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  tbe 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandtmi  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  f>ass- 
through  payments  to  the  trust  are  due. 
In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accoimts  maintained  Mrlth  Itself 
or  to  commingle  such  payments  with  its 
own  funds  prior  to  the  distribution 
dates.  In  these  cases,  the  servicer  would 
be  entitled  to  the  benefit  derived  from 
the  use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  ^m  Uie  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accoimts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
accoimt  from  which  the  trustee  makes 
pa)rments  to  certificateholdere. 

16.  The  underwriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  difference  between  what  the 
underwriter  receives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  a 
private  placement,  the  fee  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor.  Ln  a  best  efforts 
underwriting  in  which  the  underwriter 
would  sell  certificates  in  a  public 
offering  on  an  agency  basis,  the 
underwriter  would  receive  an  agency 
commission  rather  than  a  fee  based  on 
the  diffierence  between  the  price  at 
which  the  certificates  are  sold  to  the 
public  and  y/thai  it  pays  the  sponsor.  In 
some  private  placements,  the 
underwriter  may  buy  certificates  as 
principal,  in  which  case  its 
compensation  would  be  the  difference 
between  what  it  receives  for  the 


S8290 


F«d«ral  Ragislar  /  Vol.  61,  No.  220  /  Wednesday,  November  13,  1996  /  Notices 


certincates  that  it  sells  and  what  it  pays 
the  sponsor  for  these  certificates. 

Purchase  of  Receivables  by  the  Servicer 

17.  The  applicant  represents  tlvat  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payments,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Cons€»quently.  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  trust  when 
the  aggregate  unpiaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  S  to  10  percent)  of 
the  initial  aggregate  unpaid  Dalance. 

The  purchase  price  of  a  receivable  is 
specifled  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to: 
(1)  the  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer;  or  (2)  the  greater 
of  (a)  the  amount  in  ( 1 )  or  (b)  the  fair 
market  value  of  such  obligations  in  the 
case  of  a  REMIC,  or  the  fair  market  value 
of  the  receivables  in  the  case  of  a  trust 
that  is  not  a  REMIC. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  SAP's,  Moody's,  DAP  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  surety  bonds,  letters  of  credit, 
guarantees,  or  overcoUateralization)  will 
be  obtained  by  the  trust  sponsor  to  the 
extent  necessary  for  the  certificates  to 
attain  the  desired  rating.  The  amount  of 
this  credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  In  these  cases,  the 
master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  fuiids  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (which  may 
be  the  master  servicer  or  an  affiliate 
thereof)  or,  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  own  initiative  on  behalf  of  the 


tnistee.  but  In  either  event  It  will 
provide  such  funds  to  cover  payments 
to  the  full  extent  of  its  obligaticHis  imder 
the  credit  supfmrt  mechanism.  In  some 
cases,  however,  the  master  servicer  may 
not  be  obligated  to  advance  funds  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to 
the  full  extent  of  its  obligations  as 
insurer.  Moreover,  a  master  servicer 
typically  can  recover  advances  either 
from  the  provider  of  credit  support  or 
from  future  payments  on  the  affected 
assets. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  fMyments,  or 
otherwise  fails  in  its  duties,  the  trustee 
would  be  required  and  would  be  able  to 
enforce  the  certificateholders'  rights,  as 
both  a  party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
sup(>ort  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  master  servicer  out  of 
future  payments  on  receivables  held  by 
the  trust  to  the  extent  not  covered  by 
credit  support.  However,  where  the 
master  servicer  provides  credit  support 
to  the  trust,  there  are  protections  in 
place  to  guard  against  a  delay  in  calling 
upon  the  credit  supp>ort  to  iaka 
advantage  of  the  fact  that  the  credit 
support  declines  proportionally  with 
the  decrease  in  the  principal  amount  of 
the  obligations  in  the  trust  as  payments 
on  receivables  are  p»assed  through  to 
investors.  These  saieguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obbgation; 

(b)  Tne  master  servicer  has  servicing 
guideUnes  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to 
follow  its  normal  servicing  guidelines 
and  will  set  forth  the  master  servicer's 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly,  quarterly  or  semi-annually,  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 


trustee  the  amount  of  all  post-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support.  Further,  the  master  servioer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  foUo%ving  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee:  and 

(d)  Tlie  credit  support  has  a  "Ooor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  lifs  of  the  tnist. 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  thereafter  is  subject  to  reduction 
only  for  actual  draws.  From  the  time 
that  the  floor  amount  is  effective  until 
the  end  of  the  life  of  the  trust,  there  are 
no  proportionate  reductions  in  the 
credit  support  amount  caused  by 
reductions  in  the  pool  principal 
balance.  Indeed,  since  the  floor  is  a 
fixed  dollar  amount,  the  amount  of 
credit  support  ordinarily  increases  as  a 
percentage  of  the  pool  principal  balance 
during  the  period  that  the  floor  is  in 
effect. 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 
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(c)  Identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects: 

(e)  A  description  of  the  sponsor  and 
servicer: 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  payments 
on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accoimts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made; 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  are  deducted  from 
payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  imder 
the  pooling  {ind  servicing  contract  and 

a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 
(h)  A  general  discussion  of  the 

principal  Caderal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 

(i)  A  description  of  the  imderwriters' 
plan  for  distributing  the  pass-through 
securities  to  investors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amoimt 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 


Securities  and  Exchange  Commission,  a 
complete  exemption  firom  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  U  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-*  to  report  material 
developments  concerning  the  trust  and 
the  certificates.  While  the  Securities  and 
Exchange  Commission's  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  typic^ly  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 
amoimt  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosiues,  the  amount  of  emy 
payments  made  pursuant  to  any  credit 
support,  and  the  amoimt  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
servicer  or  trustee  summarizing 
information  regarding  the  trust  and  its 
assets.  Such  statement  will  include 
information  regarding  the  trust  and  its 
assets,  including  underlying  receivables. 
Such  statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest 

Forward  Delivery  Commitments 

24.  To  date,  no  forward  delivery 
commitments  have  been  entered  into  by 
FCNBD  in  connection  with  the  offiering 
of  any  certificates,  but  FCNBD  may 
contemplate  entering  into  such 
commitments.  The  utility  of  forward 
delivery  commitments  has  been 
recognized  with  respect  to  offering 
similar  certificates  backed  by  pools  of 
residential  mortgages,  and  FCNBD  may 
find  it  desirable  in  the  future  to  enter 
into  such  commitments  for  the  purchase 
of  certificates. 


Secondary  h4arket  Transactions 

25.  It  is  FCNBD's  normal  policy  to 
attempt  to  make  a  market  for  securities 
for  which  it  is  lead  or  co-managing 
underwriter.  FCNBD  anticipates  that  it 
wiU  make  a  market  in  certificates. 

Retroactive  Relief 

26.  FCNBD  represents  that  it  has  not 
engaged  in  transactions  related  to 
mortgage-backed  and  asset-backed 
securities  based  on  the  assumption  that 
retroactive  relief  would  be  granted  prior 
to  the  date  of  their  appUcation. 
However,  FCNBD  requests  the 
exemptive  relief  granted  to  be 
retroactive  to  October  8, 1996,  the  date 
of  their  application,  and  would  like  to 
rely  on  such  retroactive  relief  for 
transactions  entered  into  prior  to  the 
date  exemptive  relief  may  be  granted. 

Surrwnary 

27.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contain  "fibced  pools"  of 
assets.  There  is  litUe  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  SAP's, 
Moody's,  DAP  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating: 

(c)  All  transactions  for  which  FCNBD 
seeks  exemptive  relief  will  be  governed 
by  the  p>ooling  and  servicing  agreement, 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates: 

(d)  Exemptive  relief  irom  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  FCNBD  anticipates  that  it  will 
make  a  secondary  market  in  certificates. 

Discussion  of  Propaaed  Exemption 

/.  Differences  Between  Proposed 
Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  (46  FR  7520,  January  23,  1981],  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  |48  FR  895,  January  7, 1983]. 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
beairing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  bom  sections 
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406(a)  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certiGcates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief 
from  section  406  (b)(1)  and  (b)(2)  of  the 
Act  for  the  above-described  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption 
are  met.  In  particular,  section  406(b) 
relief  is  conditioned  upon  the  approval 
of  the  transaction  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  the 
aggregate  amount  of  the  issue  must  be 
acquired  by  persons  independent  of  the 
trust  sponsor,  trustee  or  insurer.  Finally, 
PTE  83-1  provides  conditional 
exemptive  relief  from  section  406  (a) 
and  (b)  of  the  Act  for  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificate  holders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83- 
1  in  the  following  major  resptects:  (1) 
The  proposed  exemption  provides 
individual  exemptive  relief  rather  than 
class  relief;  (2)  Trie  proposed  exemption 
covers  transactions  involving  trusts 
containing  a  broader  range  of  assets  than 
single- family  residential  mortgages:  (3) 
Instead  of  requiring  a  system  for 
insuring  the  pooled  receivables,  the 
proposed  exemption  conditions  relief 
upon  the  certificates  having  received 
one  of  the  three  highest  ratings  available 
from  SAP's.  Moody's.  D&P  or  Fitch 
(insurance  or  other  credit  support 
would  be  obtained  only  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating):  and  (4)  The 
proposed  exemption  provides  more 


limited  aectioD  406(b)  and  section  407 
relief  for  sales  trmnsactions. 

U.  Ratings  of  Certificates 

After  considentiaD  of  the 
representations  of  the  applicant  and 
information  provided  by  SkP's, 
Moody's.  DftP  and  Fitch,  the 
Department  has  decided  to  condition 
exemptive  relief  upon  the  certificates 
having  attained  a  rating  in  one  of  the 
three  highest  generic  rating  categories 
from  SAP's.  Moody's.  DftP  or  Fitch.  The 
Department  believes  that  the  rating 
condition  will  permit  the  applicant 
flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables  while  ensuring  that 
the  interests  of  plans  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the  ratings 
are  indicative  of  the  relative  safety  of 
investments  in  trusts  containing  sectired 
receivables.  The  Department  is 
conditioning  the  proposed  exemptive 
relief  upon  each  particular  type  of  asset- 
backed  security  having  been  rated  in 
one  of  the  three  highest  rating  categories 
for  at  least  one  year  and  having  been 
sold  to  investors  other  than  plans  for  at 
least  one  year.  ■' 

///.  Limited  Section  406(b)  and  Section 
407(al  Relief  for  Sales 

FCNBD  represents  that  in  some  cases 
a  trust  sponsor,  trustee,  servicer, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  may  be  a  pre- 
existing pariy  in  interest  with  respect  to 
an  investing  plan.'*  In  these  cases,  a 
direct  or  indirect  sale  of  certificates  by 
that  pariy  in  interest  to  the  plan  would 
be  a  prohibited  sale  or  exchange  of 
property  under  section  406(a)(1)(A)  of 


'^In  refarrin^  to  difbrenl  "typ««"  of  aAaat-backad 
Mcuritie*.  tba  Dapartment  maaru  cartificates 
rapraaanting  intarasts  in  trusti  containing  difterant 
"typaa"  of  racaivablas.  tuch  ai  ilngla  family 
raaidantiai  mortgagas.  multi-family  raaidantial 
mongagaa.  commarcial  mortgages,  homa  aquity 
loans,  auto  loan  racaivablas.  installmant  obligations 
for  consumar  durablas  sacurad  by  purcbasa  money 
security  mterasts,  etc.  Tba  Department  intends  tbis 
condition  to  require  that  cartiflcalaa  in  which  a  plan 
mvaats  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  higbast  gaoehc  rating  categories  by 
Safs.  Dap.  Fitch  or  Moody's)  and  purchased  by 
mveston  other  than  plans  for  at  least  one  year  prior 
to  the  plan's  invastmeot  pursuant  to  tba  propoaed 
exemption.  In  this  regard,  the  Department  doea  not 
mtend  to  require  that  the  particular  assets 
contained  m  a  trust  must  have  ba«n  "seaaonad" 
(e.g..  origitiated  at  least  one  jrear  prior  to  tba  plan's 
mveatment  in  the  trust) 

'*In  this  regard,  wa  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certiticatea  with 
respect  to  which  FCNBD  or  any  of  its  afTilialaa  is 
either  (a)  the  sole  underwriter  or  manager  or  co- 
maiuger  of  the  underwriting  syndicate,  or  (b)  a 
sailing  or  placement  agent. 


the  Act.  '^  Likewise,  issues  are  raised 
under  section  406(a)(1)(D)  of  the  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trxist  funds 
wrill  be  used  to  benefit  a  party  in 
mterest. 

Additionally,  FCNBD  represents  that 
a  trust  sponsor,  servicer,  trustee, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  representing 
an  interest  in  a  trust  may  be  a  fiduciary 
with  respect  to  an  investing  plan. 
FCNBD  represents  that  the  exercise  of 
fiduciary  authority  by  any  of  these 
parties  to  cause  the  plan  to  invest  in 
certificates  representing  an  interest  in 
the  trust  would  violate  section  406(b)(1), 
and  in  some  cases  section  406(b)(2).  of 
the  Act. 

Moreover.  FCNBD  represents  that  to 
the  extent  there  is  a  plan  asset  "look 
through"  to  the  underlying  assets  of  a 
trust,  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
imder  receivables  contained  in  a  trust 
may  be  prohibited  by  sections  406(a) 
and  407(a)  of  the  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 
determined  to  provide  the  limited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 
NOTICE  TO  MTTERESTEO  PERSONS:  The 
applicant  represents  that  because  those 
potentially  interested  participants  and 
beneficiaries  cannot  all  be  identified, 
the  only  practical  means  of  notifying 
such  participants  and  beneficiaries  of 
this  proposed  exemption  is  by  the 
publication  of  this  notice  in  the  Federal 
Register.  Comments  and  requests  for  a 
hearing  must  be  received  by  the 
Department  not  later  than  30  days  bam 
the  date  of  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Re^er. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-free 
number.) 

General  Infbnnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  pariy  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 


'^Tbe  applicant  repraaants  that  where  a  trust 
sponsor  is  an  affiliate  of  FCNBD,  salaa  to  plans  by 
the  spoosor  may  be  exempt  under  PTE  7b-\,  Part 
n  (relating  to  purchases  and  sales  of  securities  by 
broker -deelers  and  their  affiliates),  if  FOIBD  is  not 
a  Tiduciary  with  respect  to  plan  assets  to  be  invaatad 
in  caniflcatas. 
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including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  tne  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  reoMcting  the  plan  solely  in  the 
interest  of  the  puticipants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fiashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  afiect  the  rsqidimnent  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  mHintaining 
the  plan  and  their  beoefidaiies; 

(2)  Before  an  exemption  may  be 
granted  under  secticm  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan: 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthennoie,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  feet  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  vvill  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  cotnplete.  and 
that  each  application  accurately 
describes  all  material  terms  of  die 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  7th  day  of 
November,  1996. 

hnmStntUd 

Director  ofSxemption  Determinatimu, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

[FR  Doc  96-29035  Filed  11-12-96;  8:45  am] 


OOOf  4S10-»-^ 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMMI8TRATI0N 


Nixon 

Opening  of  MalBrtals;  Correction 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Correction. 

SUMMARYrThis  docmnent  corrects  the 
houn  that  the  tape  recordings  described 
in  the  notice  published  in  the  Federal 
Register  on  October  11. 1996,  will  be 


made  available  to  the  general  public  in 
NARA's  research  room  at  8601  Adelphi 
Road.  College  Park.  MD. 

In  notice  document  96-26174 
beginning  on  page  53460  in  the  issue  of 
Friday.  October  11. 1996.  make  the 
following  correction: 

In  the  second  fiill  paragraph  in  the 
second  column  of  page  53460,  the  hours 
are  corrected  to  read  "between  9  a.m. 
and  4:30  p.m." 

Dated:  November  8, 1996. 
NanqrY.AUaid, 
Alternate  Federal  Regista-  Liaison. 
[FR  Doc.  96-29142  Filed  11-12-96;  8:45  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD 

Sunshine  Act  Meeting 

AGENCY  HOUNNQ  THE  MEETMO:  National 
Labor  Relations  Board. 

TME  AND  DATE:  lOKK)  a.m.,  Friday, 
November  1, 1996. 

PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St.. 
N.W..  Washington,  D.C  20570. 

STATUS:  Closed  to  public  observaticm 
pursuant  to  S  U.S.C  Section  552b(c)(2) 
(internal  personnel  rules  and  practices); 
(c)(6)  (penonal  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy)  and  9(B)  Disclosure  would 
significantly  frustrate  implementation  of 
a  proposed  Agency  action*  *  *). 

MATTERS  TO  BE  CCtWOEREO:  Personnel 
Matten. 

CONTACT  PERSON  FOR  MORE  WFORMATKM: 
John  ).  Toner.  Executive  Secretary, 
Washington.  D.C.  20570,  Telephone: 
(202) 273-1940. 

Dated:  Waahingtoa.  D.C.  November  7, 
1996. 

By  direction  of  the  Board. 

JelmJ.Toner. 

Executive  Secretary.  National  Labor  Relations 
Board. 

(FR  Doc  96-29194  Filed  11-8-96;  3:17  pm] 

sajjNQ  COM  7S4»-et-«i 


NUCLEAR  REGULATORY 


IPodMtliee.aO-a46. 
Lloenee  Noe.  DPR-^l, 
49] 


DPR-^6»Bnd  NPf — 


NofUMMt  Nuclear  Energy  Company 
(MWslone  Nuclear  Power  Station  Units 
1, 2  and  3):  Order  Requiring 
Independent,  Third-Party  Ovarrigirt  of 
Northeast  Nuclear  Energy  Company'a 
Implementation  of  ReaokiHon  of 
MMetone  Station  Employeee' Safety 
Cortoems 

l' 

Northeast  Nuclear  Eneigy  Company 
(Licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-21,  DPR- 
65,  and  NPF-49  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Conunission)  pursuant  to  Tltie  10  of  the 
Code  of  Federal  Regulations  (10  CFR) 
Part  50  on  October  31, 1986,<  September 
26, 1975.  and  January  31. 1966. 
respectively.  "1116  licenses  authorize  the 
operation  of  Millstone  Units  1.  2  and  3 
in  accordance  with  conditions  specified 
therein.  All  three  fedlities  are  located 
on  the  Licensee's  site  in  Waterford, 
Connecticut. 

n 

Over  the  past  several  years,  the 
Licensee's  management  has  feiled  to 
ensura  compliance  with  regulatory 
requirements.  In  an  attempt  to  address 
this  compliance  problem,  the  NRC 
issued  an  Order  on  August  14, 1996 
establishing  independent,  third-party 
oversight  of  corrective  actions  for  design 
and  plant  operation  deficiencies.  The 
August  14, 1996  Order,  directing  the 
implementation  of  an  Independent 
Corrective  Action  Verification  Program 
(ICAVP)  for  the  Millstone  fedlities, 
summarizes  the  Licensee's  failures  to 
meet  Criterion  XVI  of  Appendix  B  to  10 
CFR  Part  50  and  odier  NRC 
requirements.  The  August  14. 1996 
Order  also  outlines  what  the  NRC  found 
to  be  ineffective  implementation  of  the 
Licensee's  oversight  programs, 
including  its  NRC-approved  quality 
assurance  (QA)  im>gFBm.  The  purpose  of 
the  ICAVP  is  to  provide  independmt 
verification,  for  selected  systems,  that 
the  Licensee's  own  Configuration 
Management  Plan  (CMP)  has  identified 
and  resolved  existing  problems, 
dociunented  and  utilized  licensing  and 
design  bases,  and  established  programs, 


*  MillttoB*  Unit  1  %»M  iaaiMd  tti  provicioiial 
opanting  lioenM  on  October  7. 1970,  and 
comnMncKl  opantion  on  Mardi  1, 1971.  This  unit 
reoaivw)  a  full  tann  opwating  licanaa  oo  Odobar 
31.1988. 
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processes,  and  procedures  for  effective 
configuration  management  in  the  future. 

This  Order  addresses  past  failures  in 
management  processes  and  procedures 
for  handling  safety  issues  raised  by 
employees,  and  in  ensuring  that  the 
employees  who  raise  safety  concerns  are 
not  discriminated  against.  As  discussed 
below,  the  Commission  is  concerned 
about  the  manner  In  which  the  Licensee 
has  treated  employees  who  brought 
safety  and  other  concerns  to  the 
attention  of  the  Licensee's  management. 
As  evidenced  by  the  large  number  of 
deficiencies  currently  being  identified  at 
all  three  Millstone  plants,  it  appears  that 
some  employees  have  been  reluctant  to 
identify  safety  issues.  Both  the  NRC  and 
the  Licensee  rely  on  a  defianse-in-depth 
approach  to  ensuring  safety.  The 
persistence  of  an  environment  where 
employees  are  reluctant  to  raise  safety 
concerns  can  erode  the  safety- 
consciousness  of  the  work-place  and. 
thereby,  can  affiect  safety.  As  the 
Commission  has  stated,  it  expects  that 
licensees  will  establish  and  maintain  a 
safiety-conscious  work  environment  in 
which  employees  fisel  free  to  raise 
concerns  both  to  their  own  management 
and  the  NRC  without  fear  of  retaliation, 
and  in  which  such  concerns  are 
promptly  reviewed,  given  the  proper 
priority  based  on  their  potential  safety 
significance,  and  appropriately  resolved 
with  timely  fiaedback  to  employees. 
Such  an  environment  is  critical  to  a 
licensee's  ability  to  safely  carry  out 
licensed  activities '  in  the  woir-place; 
thus  it  can  aflisct  safety. 

Over  the  past  several  years,  numerous 
Licensee  assessments,  audits,  and 
internal  task  group  studies  have  been 
conducted  to  assess  employee  safety 
concerns  programs  at  the  Niillstone 
Station. 

In  (anuary  1996,  the  Licensee 
completed  a  review  *  of  the  effectiveness 
of  its  Nuclear  Safety  Concerns  Program 
(NSCP)  in  taking  corrective  actions 
related  to  employee  concerns  and 
ensuring  that  the  employees  who  raise 
concerns  are  treated  appropriately.  The 
findings  of  the  Licensee's  1996  review 
were  similar  to  those  of  previous 
Licensee  assessments,  studies,  and 
audits  performed  since  1991.  Some  of 
the  common  findings  were  that 
management  (1)  lacked  accountabihty. 
(2)  inadequately  resolved  identified 
problems,  and  (3)  tended  to  punish 
rather  than  reward  employees  who 


raised  safety  concerns.  The  Licensee's 
1906  study  team  fotind  that  many  of 
these  problems  still  exist,  because  the 
Licensee  had  not  implemented  past 
recommendations  in  a  coordinatad  and 
effective  manner.  The  review  also  found 
that  a  concurrent  lack  of  commitment  to 
and  accountability  in  implementing 
corrective  actions  had  resulted  in  a 
continuing-feilure  to  proactively  resolve 
emerging  issues.  It  commented  that  this 
situation  was  compounded  by  the 
general  inability  on  the  part  of 
individual  Licensee  managers  to  admit 
when  they  are  in  error.  All  of  these 
factors  have  contributed  to  a  strained 
and  ineffective  relationship  between 
management  and  some  employees. 
Finally,  the  study  team  concluded  that 
the  effectiveness  of  the  NSCP  has  been 
historically  undermined  by  a  lack  of 
executive  management  support. 

In  May  1996,  the  Nuclear  Committee 
of  the  Licensee's  Board  of  Trustees 
established  a  Nuclear  Committee 
Advisory  Team  (NCAT)  to  evaluate  the 
performance  of  the  Licensee's  nuclear 
program.  A  Fundamental  Cause 
Assessment  Team  (FCAT)  was  also 
formed  to  evaluate  whether 
management  actions  are  effectively 
addre«sing  the  causes  of  declining 
performance. 

The  FCAT  identified  ♦  the  following 
fundamental  causes  of  the  decline  in 
performance: 

•  The  top  level  of  the  Licensee's 
management  did  not  consistently 
exercise  efiiective  leadership  and 
articulate  and  implement  appropriate 
vision  and  direction; 

•  The  nuclear  organization  did  not 
establish  and  maintain  high  standards 
and  expectations;  and 

•  Tne  nuclear  organization's 
leadership,  management,  and 
interpersonal  skills  were  weak. 

The  NRC  has  also  performed  several 
assessments  of  the  way  that  the  Licensee 
has  dealt  with  technical  and  safety 
concerns  raised  at  the  Millstone 
hcilities  and  the  manner  in  which  the 
Licensee  has  treated  those  employees 
who  have  raised  safety  concerns.  On 
December  12.  1995.  the  NRC  staff 
initiated  an  historical  review  of  both  the 
Licensee's  and  the  NRC's  handling  of 
Millstone  employee  concerns  and 
allegations,  covering  the  past  10  years.' 
The  stafTs  review  included  indepth  case 
studies  of  selected  employees'  concerns 
and  allegations  to  identify  root  causes, 
common  patterns  between  cases,  and 


'Pr««doin  of  EmployaM  in  th«  Nuclav  Indiutry 
to  lUiM  Safety  Conconu  Without  Fear  of 
ReUlUtion.  Policy  Sutemenl.  61  FK  24336  (May  14. 
lOM).  The  attribute*  of  a  lafety-conaciout 
anviroiunant  are  daecribed  in  the  Policy  Statament 

'  Millalone  Employee  Concern*  Aaaaaamanl  Team 
Raport.  dated  (anuary  2«.  1096 


*  Report  of  the  Fundamental  Cauae  Aiaeawnaot 
Team,  dated  |uly  12.  IMS. 

^MiUitone  Independent  Review  Croup — 
Handling  of  Employee  Concern*  and  Allegation*  at 
MtlUtone  Nuclear  Power  Sution.  Unit*  1,  2.  and  3. 
Prior  NRC  ttudia*  are  dlacuaeed  Ln  thl*  report. 


lessons  learned.  The  Millstone 
Independent  Review  Group  reported:  * 

1.  A  large  number  of  allegations  (an 
average  of  42  per  year)  were  being  raised 
to  the  NRC,  which  indicated  that  the 
Licensee's  own  programs  were  not 
effiective  in  resolving  its  employee 
concerns. 

2.  The  Licensee's  employees  believed 
that  the  managers  responsible  for 
discrimination  were  not  appropriately 
disciplined. 

3.  "The  Licensee's  management 
frequently  identified  problems  but  was 
ineffective  in  implementing  corrective 
actions. 

4.  The  Licensee's  management  was 
reluctant  to  admit  mistakes. 

5.  The  Licensee's  managers  lacked 
skill  in  handling  concerns  and  were 
generally  not  supportive  of  their 
employees  raising  concerns.  There  was 
a  lack  of  communication  along  the  chain 
of  command  and  across  parallel 
organizational  Unes. 

The  Millstone  Independent  Review 
Group  and  the  Licensee's  recent  internal 
reviews  have  produced  consistent 
findings  for  which  corrective  actions 
have  not  yet  been  effiactively 
implemented.  It  is  clear  that  the  Ucensee 
has  not  established  a  safety-conscious 
environment. 

m 

In  light  of  the  foregoing.  I  have 
concluded  that  the  Licensee  must  take 
action  to  correct  and  improve  its 
handling  of  safety  concerns  raised  by  its 
employees  so  that  the  NRC  can  have 
confidence  that  concerns  will  be  acted 
on  promptly  and  adequately,  and  that 
employees  who  bring  forth  such 
concerns  can  do  so  without  fear  of 
retaliation  or  retribution. 

In  this  Order,  the  NRC  directs  that, 
prior  to  resumption  of  power 
operations,  the  Licensee  shall  develop, 
submit  to  the  NRC,  and  implement  a 
comprehensive  plan  for  reviewing  and 
dispositioning  safety  issues  raised  by 
the  Licensee's  employees  and  ensuring 
that  employees  who  raise  safety 
concerns  are  not  subject  to 
discrimination.  Additionally,  the 
Licensee  shall  retain  an  independent 
third-party,  subject  to  the  approval  of 
the  NRC,  to  oversee  its  implementation 
of  its  comprehensive  plan.  The 
employees  of  the  third-party 
organization  shall  have  unfettered  site 
access  after  meeting  the  NRC's  access   • 
authorization  requirements. 

The  independent  third-party  is  to 
develop  and  sutnnit  for  NRC  approval 


*Ttmn*cr{bed  public  meeting*  to  report  the  review 
group  finding*,  held  on  Auguai  7  and  8, 1996  in  the 
vicinity  of  the  plant. 
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an  oversight  plan.  The  independent 
third-party  shall  monitor  and  oversee 
the  Licensee's  efforts  to  correct  and 
prevent  repetition  of  its  past  failures  in 
its  treatment  of  employee  concerns  and 
of  those  employees  who  raised  such 
concfflns.  The  oversight  plan  shall 
include  observation  and  monitoring  of 
the  Licensee's  activities,  performance  of» 
technical  and  audit  reviews, 
investigation  of  concerns,  and 
assessment  of  changes  in  the  Licensee's 
treatment  of  employee  concerns  as 
compared  to  past  practices.  This 
oversight  must  be  comprehensive  in 
scope  and  cover  all  NRC-regtilated 
activities  at  the  Millstone  facilities. 
Recommendations  are  to  be  made  to 
address  the  handling  of  specific 
concerns  as  well  as  the  Licensee's 
programs  and  processes  for  handling 
concerns. 

The  qualifications  of  the  independent 
third-party  must  include  the  expertise 
necessary  to  audit  technical  reviews  of 
employee  concerns,  monitor  corrective 
actions,  recognize  technical  weaknesses 
in  approaches  to  concerns  taken  by  the 
Licensee,  audit  and  determine  the 
adequacy  of  the  Licensee's 
investigations  into  harassment, 
intimidation,  and  discrimination 
^  complaints,  and  conduct  employee 
'  surveys  to  determine  the  views  of  the 
Licensee's  employees  on  the  success 
and  completeness  of  these  activities. 
The  fectors  to  be  examined  by  the 
independent  organization  include 
actions  taken  or  to  be  taken  by  the 
Licensee  to  create  an  environment  in 
which  employees  of  both  the  Licensee 
and  onsite  contractors  are  encouraged  to 
raise  concerns  and  the  timeliness  and 
thoroughness  with  which  such  concerns 
are  reviewed  and  resolved,  including 
how  employees  are  informed  of  results. 
The  third-pcuty  organization  chosen  to 
oversee  the  conduct  of  the  Licensee's 
comprehensive  plan  must  be 
iadependent  of  the  Licensee,  such  that 
none  of  its  members  has  had  any  direct, 
previous  involvement  with  the  activities 
at  the  Millstone  Station  that  the 
organization  will  be  overseeing. 

The  independent  third-party  is  to 
report  concurrenUy  to  the  NRC  and 
Licensee,  on  at  least  a  quarterly  basis, 
the  results  of  its  oversight  activities, 
including  all  findings  and 
recommendations. 

After  the  NRC  receives  the  Licensee's 
comprehensive  plan  and  the 
independent  thiid-party  oversight  plan, 
a  notice  of  availability  of  the  plans  will 
be  published  in  the  Federal  Register 
and  one  or  more  public  meetings  will  be 
held  to  allow  members  of  the  public  to 
comment  on  the  plans.  The  results  of 
the  NRC  review  and  public  comments 


on  the  third-party  oversight  plan  will  be 
forwarded  to  the  Licensee  and  the 
independent  third-party  for  evaluation 
and  implementation  as  appropriate. 

IV 

Accordii^y,  pursuant  to  Sections 
103, 161b,  161i.  1610, 182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  50,  h  is  hereby  ordered  That,  prior 
to  restart  of  any  Millstcme  units: 

1.  Within  60  days  from  the  date  of  this 
Order,  the  Licensee  shall  develop, 
submit  for  NRC  review,  and  begin  to 
implement  a  comprehensive  plan  for  (a) 
reviewing  and  dispositioning  safety 
issues  raised  by  its  employees  and  (b) 
ensuring  that  employees  who  raise 
safety  concerns  are  not  subject  to 
discrimination.  The  comprehensive 
plan  shall  address  the  root  causes  of 
past  performance  feilures  as  described 
in  the  Licensee's  July  12, 1996  report  of 
the  Fundamental  Cause  Assessment 
Team  and  the  NRC's  September  1996 
report  of  the  Millstone  Independent 
Review  Group,  with  the  objective  of 
meeting  a  goal  of  achieving  a  safety- 
conscious  environment. 

2.  Within  30  days  fit>m  the  date  of  this 
Order,  the  Licensee  shall  submit,  for 
NRC  approval,  a  proposed  independent, 
third-party  organization  to  oversee 
implementation  of  the  above 
comprehensive  plan.  The  independent 
third-party  shall  be  approved  by  the 
NRC  and  its  activities,  imder  this  Order, 
are  subject  to  continuing  NRC  oversight. 
The  independent  third-party  shall 
oversee  plan  implementation  by  (a) 
observing  and  monitoring  the  licensee's 
activities;  (b)  performing  technical 
reviews;  (c)  auditing  and  investigating, 
when  necessary,  cases  of  alleged 
harassment,  intimidation,  and 
discrimination;  (d)  auditing  and 
reviewing  the  Licensee's  handling  of 
employee  safety  concerns;  and  (e) 
assessing  and  monitoring  the  Licensee's 
performance.  Within  30  days  of  the 
NRC's  approval  of  the  third-party,  an 
oversight  plan  for  conduct  of  this  third- 
party  oversight  shall  be  developed  by 
the  third-party  and  forwarded  for  NRC 
review.  NRC  approval  of  the  oversight 
plan  is  required  prior  to  its 
implementation.  Reports  on  oversight 
activities,  findings,  and 
recommendations  shall  be  provided  to 
both  the  licensee  and  the  hfRC  at  least 
quarterly  follovtring  NRC  approval  of  the 
oversight  plan.  The  plan  shall  specify 
procedures  for  concurrent  reporting  of 
oversight  activities,  findings,  and 
recommendations  to  the  NRC  and  the 
Licensee.  The  Licensee  will  provide  a 
response  to  each  recommendation.  The 


Licensee's  comprehensive  plan  shall 
allow  for  revisions  baaed  upon  the 
Licensee's  experience  in 
implementation  of  its  plan  and 
comments  and  recommendations  of  the 
independent  third-party  and/or  the 
NRC. 

3.  If  the  independent  third-party 
receives  allegations  of  safety  concerns,  it 
is  to  encourage  the  all^er  to  bring  those 
concerns  to  the  attention  of  the 
Licensee.  If  the  alleger  elects  not  to  do 
so.  the  independent  third-party  is  to 
encourage  the  alleger  to  report  the 
concerns  to  the  NRC.  If  the  alleger  does 
not  elect  to  report  the  safety  concerns  to 
either  the  Licensee  or  the  NRC.  the 
independent  third-party  is  to  accept  the 
allegation  and  forward  it  directly  to  the 
NRC.  The  independent  third-party  is  to 
develop  procedures  for  protecting  the 
identity  of  any  such  allegers  and 
limiting  the  disclosure  of  the  allegers' 
identity  to  those  with  a  need  to  know.'' 

4.  The  plan  for  independent,  third- 
party  oversight  will  continue  to  be 
implement^  until  the  Licensee 
demonstrates,  by  its  performance,  that 
the  conditions  which  led  to  the 
requirement  of  that  oversight  have  been 
corrected  to  the  satisfection  of  the  NRC 


The  Director,  Office  of  Nuclear 
Reactor  Regulation,  may,  in  writing, 
relax  or  rescind  this  Order  upon 
demonstration  by  the  Licensee  of  good 
cause. 

VI 

In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555.  and  include  a  statement  of 
good  cause  for  the  extension. 

The  Licensee's  answer  may  consent  to 
this  Order.  Unless  the  answer  consents 
to  this  Order,  the  answer  shall,  in 
writing  and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  set  forth  the  matters  of  fact  or  law 
on  which  the  Licensee  or  any  other 
person  adversely  tiffected  relies  and  the 
reasons  as  to  why  the  Order  should  not 


">  Such  procedures  may  not  withhold  the  identity 
of  any  alleger  or  any  information  related  to 
allegations  from  the  NRC 
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hay*  boen  luued.  Any  answer  or 
request  for  a  hearing  shall  be  tulanitted 
to  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  ConuniMion.  Washington, 
D.C.  20555,  with  a  copy  to  the 
Commission's  Docimient  Control  Desk, 
Washington.  D.C.  20555.  Copies  shall 
also  be  sent  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address,  to  the  Regional 
Administrator.  NRC  Region  I.  475 
Allendale  Roed.  King  of  Prussia,  PA 
19406-1415:  and  to'UM  Licensee  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  the  Licensee.  If  sucn  a  person 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  or  her  interest  is  adversely 
affected  by  this  Oder  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d]. 

If  a  hearing  is  requested  by  the 
Licensee  or  s  person  whose  interest  is 
adversely  affected,  the  Conunission  will 
Issiie  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
shall  be  sustained. 

In  the  absence  of  any  request  for  a 
bearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  rv  above  shall  be  eflisctive  and 
final  20  days  from  the  date  of  this  Order 
Mrithout  further  Order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  spproved.  the 

Provisions  spedfiM  in  Section  IV  shall 
B  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

DatMl  at  RockvUI*.  Maryland,  this  24th  day 
ofOctobnlMO. 

For  til*  Nudaar  Regulatory  Conuniaaion. 
mmk  I  MrasUa.  |r.. 
Acting  Dinctor.  Office  ofNuclaar  Raocfor 
H»guJation. 

|FR  Doc  W-289W  FIImI  11-12-46;  8:45  am) 


[Docket  Noa.  80^4^  and  80-446] 


Tens  UfllMM  ElMtilc  ComfMny; 
Comanche  Pwk  Steam  Electric 
Stadon.  Unlta  1  end  2 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
approval  under  10  CFR  50.80  6f  an 
application  ccncerning  the  proposed 
corporate  restructuring  of  Texas  Utilities 
Company  (TUC),  the  parent  holding 
company,  for  Texas  Utilities  Electric 
Company  (TUEC),  the  licensee  for 
Comanche  Peak  Steam  Electric  Station 
(CPSES),  Units  1  and  2.  By  letter  dated 
September  20.  1996.  TUEC  informed  the 


Commission  that  TUC  proposes  to 
acquire  ENSERCH  Corporation 
(ENSERCH).  which  is  a  company 
engaged  in  natural  gas  and  oil 
exploration  and  production,  natural  gas 
pipeline  gathering,  procesaing  and 
marketing,  and  natural  gas  distribution 
and  power  generation.  TUC's 
acquisitian  of  ENSERCH  will  be 
accomplished  through  the  following 
merger  transactioos:  (1)  The  formation 
of  a  new  Texas  Corporation.  TUC 
Holding  Company,  and  two  new 
subsidiaries  of  TUC  Holding  Company 
(i.e.,  TUC  Merger  Corporatian  and 
Enserch  NAerger  Corporation);  (2)  the 
merger  of  TIX^  Merger  Corporation  %vith 
and  into  TUC  with  TUC  being  the 
surviving  corporation;  and  (3)  the 
merger  of  Enserch  Merger  Corporation 
with  and  into  ENSERCH  with  ENSERCH 
being  the  surviving  company.  Upon  the 
consummaticm  of  these  trsnsactioDS. 
TUC  and  EN^RCH  will  both  become 
wholly  owned  subsidiaries  of  TUC 
Holding  Company,  which  will  change 
its  name  to  Texas  Utilities  Company. 
TUEC  would  continue  to  remain  the 
sole  owner  and  operator  of  CPSES. 
Upon  consummation  of  the 
restruct\ulng.  current  stockholders  of 
TUC  would  oecome  stockholders  of  the 
new  Texas  Utilities  Company  and 
would  hold  approximately  94  percent  of 
the  issued  and  outstanding  shares  of 
common  stock  of  the  new  Texas 
Utilities  Company. 

Purstiant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  lioaoae  after  notice  to 
interested  parsons.  Such  approval  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
license  following  the  transfsr  is 
qualified  to  hold  the  license  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law. 
regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
September  20, 1996,  with  the  follo«ving 
atUchmenU:  TUEC's  Request  for 
Consent  and  the  Joint  Proxy  Statement/ 
Prospectus  filed  with  the  Securities  and 
Exchange  Commission.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497,  Arlington,  TX  76019. 

Dated  at  Rockville.  Maryland,  this  eth  day 
of  November  1996. 


For  th«  Nuclear  Rsgulatoiy  Commiasioa. 
Willlaa  D.  Backaar. 

Z>irBCtar,  PToj&d  Dinctomte  JV-l.  DMtkm 
of  Reactor  ProfectM  m/JV.  Office  of  Nuclear 
Reactor  Regulation. 

(PR  Doc  96-28905  Filed  11-12-46;  8:45  am] 


Advlaory  Cuiiiiiilllaa  on  Reactor 
Safaguarvla,  SubcommMea 
ProbabNIatlc  Rtak  Aaaaaament; 
of  MaalInQ 


on 


The  ACRS  Subcommittee  on 
Probabilistic  Risk  Assessment  will  hold 
a  meeting  on  November  21  and  22. 
1906.  Room  T-2B3. 11545  Rockville 
Pike,  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thunday.  November  21.  1996—8:30 
ajti.  until  the  conclusion  ofbusinen. 

Friday,  November  22, 1996 — 8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  disciiss  the 
NRC  stafTs  apmoach  to  codify  risk- 
informed,  perrormance-based  regulation 
through  development  of  Standard 
Review  Plan  (SRP)  section(s)  and 
associated  regtilatory  guide(s).  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  propoeed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Sid>commlttee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  thoee  portions 
of  the  meeting  that  are  open  to  me 

Eublic.  and  questions  may  be  asked  only 
y  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  vnth 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  th«i  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  die 
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Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Mr.  Michael  T. 
Maridey  (telephone  301/415-6885] 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  luged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred.  • 

Dated:  November  5, 1996. 
San  Dnraiswamy, 
Chief,  Nuclear  Reactors  Brtmch. 
[FR  Doc  96-28999  FUed  11-12-96;  8:45  am] 
■aJJHQ  COOC  7I8S-01-P 


Sunahina  Act  Meeting 

AGENCY  HOLOmO  THE  MEETINQ:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  November  11, 18. 25. 
and  December  2, 1996. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  1 1 

Wednesday,  November  13 

2:00  p.m. 
Briefing  on  Control  and  Accountability  of 

Licensed  Devices  (Public  Meeting) 
(Contact:  John  Lubinski,  310-415-7868) 
3:30  p.m. 
Afiirmation  Session  (Public  Meeting)  (if 
needed] 

Thursday,  November  14 

2:00  p.m. 
Briefing  on  Spent  Fuel  Pool  Study  (Public 

Meeting) 
(Contact:  Ernie  Rossi,  301-415-7379) 
3:30  p.m. 
Discussion  of  Management  Issues 
(Closed— Ex.  2) 

Week  of  November  IS— Tentative 

Thursday,  November  21 

9:00  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 
1:30  p.m. 
Briefing  by  DOE  on  International  Nuclear 
Safety  Program  (Public  Meeting) 
3:00  p.m. 
Discussion  of  Management  Issues 
(Qosed— Ex.  2) 

Friday,  November  22 

1:30  p.m. 
Briefing  on  Integrated  Materials 

Perfonnance  Evaluation  Program  (Public 

Meeting) 
(Contact:  Don  Cool.  301-415-7197) 


Wedi  ef  Nevambar  2S— Tentativa 

Wednesday,  November  27 

11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 


Week 


2— Tentative 


Friday,  December  6 

9:30  a.m. 
Meeting  with  Advisory  Committee  on 

Reactor  Safeguards  (ACRS) 
(Contact:  John  Larkins,  301-415-7360) 
11:00  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— {301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at: 
http://www.nrc.gov/SECY/smj/schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington.  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkwdnrc.gov. 

Dated:  November  8, 1996. 
William  M.  HiU.  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

(FR  Doc.  96-29233  Filed  11-8-96;  2:37  pm) 
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All  Power  Reactor  Llcenaees;  issuance 
of  Rnal  Director's  Decision  Under  10 
CFR  2.206 

Notice  is  hereby  given  that  the  Acting 
Director.  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  granted  in  part 
and  denied  in  part  a  Petition,  dated 
April  13, 1994,  submitted  by  Mr.  Paul 
M.  Blanch  (Petitioner).  The  Petition 
requested  that  the  NRC  take  action  with 
regard  to  all  power  reactor  licensees, 
concerning  the  potential  failure  of  the 
fuel  in  the  spent  fuel  pools  for  all 
reactors  in  the  United  States. 
Specifically,  the  Petitioner  requested 
that  the  NRC:  (1)  immediately  issue  an 
information  notice  or  other  appropriate 
notification  forwarding  all  information 
in  its  possession  to  all  power  reactor 
licensees  regarding  the  potential  failure 


of  fuel  in  spent  fuel  pools,  and 
reminding  licensees  of  their 
responsibiUties  to  perform  timely 
operability  determinations  in 
accordance  with  their  technical 
specifications  and  NRC  Generic  Letter 
91-18;  (2)  direct  each  licensee  to 
immediately  perform  an  evalviation  of 
this  potential  deficiency  to  determine 
compliance  with  its  current  Ucensing 
basis;  (3)  deny  all  requests  for  license 
amendments  for  the  expansion  of  spent 
fuel  pool  capacity  tmtil  these  safety 
concerns  are  fully  resolved;  and  (4)  after 
evaluation  by  each  licensee,  if  the  NRC 
determines  there  is  little  or  no  risk  to 
public  health  and  safety,  the  NRC  may 
issue  a  Notice  of  Enforcement 
Discretion.  Request  (3)  was  determined 
to  be  a  request  for  a  licensing  action  and 
so  was  beyond  the  scope  of  10  CFR 
2.206. 

The  Acting  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  has  granted 
in  part  Requests  (1)  and  (2)  of  the  April 
13, 1994,  Petition.  With  regard  to 
Petitioner's  Request  (4).  the  Director  has 
concluded  that  there  has  been  no  need 
for  issuance  of  NOEDs  regarding 
potential  failure  of  fuel  in  spent  fuel 
pools.  The  reasons  for  these  decisions 
are  explained  in  the  "Final  Director's 
Decision  Under  10  CFR  2.206"  (DD-96- 
18),  the  complete  text  of  which  follows 
this  notice,  and  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  all  power  reactor 
licensees. 

A  copy  of  this  Final  Director's  , 
Decision  has  been  filed  with  the 
Secretary  of  the  Commission  for  review 
in  accordance  with  10  CFR  2.206(c)  of 
the  Commission's  regulations.  As 
provided  in  this  regulation,  this 
Decision  vrill  constitute  the  final  action 
of  the  Commission  25  days  after  the  date 
of  its  issuance,  imless  the  Commission, 
on  its  own  motion,  institutes  review  of 
the  Decision  within  that  time. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  November  1996. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia,  Jr., 
Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

Final  Director's  Decision  Under  10  CFR 
2.206 

/.  Introduction 

By  a  Petition  submitted  pursuant  to 
10  CFR  2.206  on  April  13, 1994,  Mr. 
Paul  M.  Blanch  (Petitioner)  requested 
that  the  U.S.  Nuclear  Regxilatory 
Commission  (NRC)  take  immediate 
action  with  regard  to  all  power  reactor 
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Licensees,  cnnceming  the  potential 
failure  of  the  fuel  in  the  spent  fuel  pools 
for  all  reactors  in  the  United  States. 
Speciflcally.  the  Petitioner  requested 
that  the  NRC:  (1)  immediately  issue  an 
infomtation  notice  or  other  appropriate 
notification  forwarding  all  information 
in  its  possession  to  all  power  reactor 
Licensees  regarding  the  potential  failure 
of  fuel  in  spent  fuel  pools,  and 
reminding  Licensees  of  their 
responsibilities  to  perform  timely 
operability  determinations  in 
accordance  with  their  technical 
specifications  and  NRC  Generic  Letter 
91-18:  (2)  direct  each  Licensee  to 
immediately  perform  an  evaluation  of 
this  potential  deficiency  to  determine 
compliance  with  its  current  licensing 
basis;  (3)  deny  all  requests  for  license 
amendments  for  the  expansion  of  spent 
fuel  pool  capacity  until  these  safety 
concerns  are  fully  resolved; ■  and  (4) 
after  evaluation  by  each  Licensee,  if  the 
NRC  determines  there  is  little  or  no  risk 
to  public  health  and  safety,  the  NRC 
may  issue  a  Notice  of  Enforcement 
Discretion  which  represents  a 
determination  by  the  NRC  not  to  enforce 
an  applicable  technical  specification  or 
license  condition. 

As  a  basis  for  his  requests,  the 
Petitioner  asserted  that  approximately 
1  '/>  years  before  the  Petition  was 
submitted,  the  NRC  was  informed  of  a 
potential  substantial  nuclear  safety 
hazard  at  the  Susquehanna  Sleam 
Electric  Station  (SSES)  operated  by 
Pennsylvania  Power  and  Light  Company 
(PP*L  or  Licensee)  and  that  the  NRC 
overlooked  the  need  to  inform  utilities 
of  this  potential  problem.  The  Petitioner 
claimed  that  this  hazard  involves  a 
major  design  flaw  such  that,  during  a 
design-basis  loss-of-coolant-accident, 
the  electrical  power  to  the  fuel  pool 
cooling  system  would  be  turned  oft. 
resulting  in  loss  of  cooling  for  the  spent 
fuel  pool.  Petitioner  alleged  that,  as  a 
result  of  the  loss-of-coolant-accident. 
radiation  levels  in  the  reactor  building 
would  prohibit  operators  from  entering 
the  reactor  building  to  restart  the 
system.  Petitioner  claimed  that,  if 
cooling  is  not  restored,  the  water  in  the 
spent  fuel  pool  will  boil,  water  will 
evaporate  and.  since  the  valves  which 
must  be  opened  to  provide  replacement 
water  are  located  within  the 
inaccessible  reactor  building, 
replacement  water  cannot  be  provided. 
Petitioner  postulated  that  this  would 
result  in  high  onsite  and  offsite 


'  Thii  raquaii  by  PstiUoner  is  not  within  the 
tcopa  of  the  2.206  proceas  as  it  doM  not  raquast 
•nforcann«nt  sction  as  is  mora  fully  diacuss«d  in  my 
letter  transmitting  this  Director's  Decision  to 
Petitioner  Accordingly,  il  will  not  be  further 
addressed  in  this  Duector'*  Oaciston 


radiation  levels  and  a  failure  of  the 
spent  fuel  in  the  pool  and  a  coosequent 
release  of  massive  amounts  of  airborne 
radioactivity  outside  of  primary  and 
secondary  containment.  Petitioner 
alleged  further  that  the  residual  heat 
removal  system  could  not  cool  the  fuel 
pool  under  accident  conditions,  and 
that  if  replacement  water  could  be 
provided,  temperature  and  humidity 
conditions  inside  the  reactor  building 
would  cause  the  emergency  systems  to 
fail,  resulting  in  additional  fuel  failure 
and  failure  of  the  primary  and 
secondary  containment. 

In  a  letter  of  May  5.  1994.  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  acknowledged  receipt  of  the 
Petition  and  denied  the  Petitioner's 
requests  for  immediate  relief.  In  the 
acknowledgement  letter,  he  informed 
the  Petitioner  that  the  remaining 
requests  were  being  evaluated  under  10 
CFR  2.206  of  the  Commission's 
regulations  and  that  action  would  be 
taken  in  a  reasonable  time. 

The  NRC  staff's  review  of  the  issues 
related  to  spent  fuel  storage  pool  safety 
raised  in  the  April  13,  1994.  Petition  is 
now  complete.  As  explained  below,  the 
NRC  staff  has  taken  actions  which,  in 
pari,  address  Petitioner's  requests.  A 
discussion  of  these  issues  and  the  NRC 
response  to  the  Petitioner's  requests 
follows. 

//.  Discussion 

On  November  27. 1992,  a  report  was 
filed  pursuant  to  10  CFR  Part  21  by  two 
contract  engineers  at  SSES,  which 
notified  the  Conunission  of  potential 
design  deficiencies  in  spent  fuel  pool 
decay  heat  removal  systems  and 
containment  systems  at  the 
Susquehaima  Steam  Electric  Station. 
The  report  noted  that,  under  certain 
conditions,  systems  designed  to  remove 
decay  heat  from  the  spent  fuel  pool 
would  be  unable  to  perform  their 
intended  function  and  that,  due  to 
concurrent  plant  conditions,  it  would 
not  be  possible  for  operators  to  place 
backup  systems  in  service  or  that 
backup  systems  would  also  otherwise  be 
unable  to  perform  their  intended 
function.  The  report  contended  that, 
under  such  conditions,  the  spent  fuel 
pool  could  reach  boiling  conditions  and 
that  the  adverse  environment  created  by 
a  boiling  pool  would  render  systems 
designed  to  remove  decay  heat  from  the 
reactor  core  and  systems  designed  to 
limit  the  release  of  fission  products  to 
the  environment  unable  to  perform  their 
intended  function.  The  ultimate 
consequence  of  this  condition  would  be 
the  failure  of  fuel  in  both  the  reactor 
vessel  and  the  spent  fuel  pool  and  a 
substantial  release  of  fission  products  to 


the  environment  that  would  cause 
significant  harm  to  the  public  health 
and  safety. 

The  NRC  staff  determined  initially 
that  the  issues  appeared  to  be  of  low 
safety  significance  because  of  the  low 
probability  that  the  necessary  sequence 
of  events  would  take  place.  Specifically, 
the  NRC  staff  obaerved  that  a  loss-of- 
coolant  acddant  followed  by  multiple 
^lures  of  emergency  core  cooling 
systems  would  be  necessary  to  achieve 
the  adverse  radiological  conditions  that 
would  preclude  operator  actions  to 
ensure  continued  adequate  decay  heat 
removal  frvm  the  spent  fuel  pool.  On 
this  basis,  the  NRC  staff  determined  that 
immediate  actions  to  assure  public 
health  and  safety  were  not  warranted. 

However,  because  of  the  complex 
nature  of  the  issues  raised  in  the  Part  21 
report,  the  NRC  staff  undertook  an 
extensive  evaluation  of  the  matter 
which  continued  from  November  1992 
to  June  1995.  The  NRC  staff  review 
process  included  information-gathering 
trips  to  the  Licensee's  engineering 
offices  and  to  the  Susquehaima  Steam 
Electric  Sution  (SSES),  public  meetings 
with  the  Licensee,  public  meetings  and 
written  correspondence  with  the 
authors  of  the  Part  21  report,  and 
numerous  written  requests  for 
information  to  the  Licensee  and 
corresponding  responses.  The  staff 
issued  Information  Notice  93-63, 
"Potential  Loss  of  Spent  Fuel  Pool 
Cooling  After  a  Loes-of-Coolant 
Accident,"  on  October  7. 1993.  which 
infonned  licensees  of  all  operating 
reactors  of  the  nature  of  the  issues 
raised  in  the  Part  21  report. 

The  NRC  staff  reviewed  and  evaluated 
the  plant  design  and  expected  operation 
of  plant  equipment  with  respect  to  the 
various  event  sequences  described  in 
the  Part  21  report.  1^  staff  also 
evaluated  the  response  of  plant 
equipment  to  a  broader  range  of 
initiating  events  than  was  identified  in 
the  Part  21  report.  For  example,  the  staff 
considered  the  safety  significance  of  a 
lo«s  of  spent  fuel  pool  decay  heat 
removal  capability  resulting  from  loss  of 
ofhite  power  events,  bom  seismic 
events,  and  from  flooding  events.  The 
staff  considered  the  potential  for  such 
events  to  lead  to  spent  fuel  pool  boiling 
sequences  that  could  in  turn  jeopardize 
safety-related  equipment  needed  to 
maintain  reactor  core  cooling.  The  NRC 
staff  conducted  both  deterministic  and 
probabilistic  evaluations  to  fully 
understand  the  safety  significance  of  the 
issues  raised.  In  addition,  the  staff 
evaluated  the  impact  of  certain 
modifications  made  by  the  Licensee 
during  the  course  of  the  NRC  staff's 
review.  Finally,  the  staff  examined 
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issues  associated  with  the  design  of  the 
spent  fuel  pool  cooling  system  to 
determine  the  extent  to  which  the 
Licensee's  design  and  operation  met  the 
applicable  regulatory  requirements. 

"rhe  NRC  staff  issued  a  draft  safety 
evaluation  addressing  the  issues  raised 
in  the  Part  21  report  regarding  SSES  for 
comment  on  October  25.  1994.  After 
receiving  comments  from  the  Licensee, 
the  authors  of  the  Part  21  report  and  the 
Advisory  Committee  on  Reactor 
Safeguards,  the  staff  issued  a  final  safety 
evaluation  regarding  the  issues  raised  in 
the  Part  21  report  for  the  Susquehanna 
Steam  Electric  Station  on  June  19, 1995 
(SSES  SE).2 

In  the  SSES  SE,  the  staff  documented 
the  deterministic  and  probabilistic 
evaluations  regarding  the  spent  fuel 
pool  issues  raised  in  the  Part  21  report 
and  resulting  conclusions.  On  the  basis 
of  the  deterministic  analysis  of  the  plant 
,as  it  was  configured  at  the  time  the 
SSES  SE  was  prepared,  the  NRC  staff 
concluded  that  systems  used  to  cool  the 
spent  fuel  storage  pool  are  adequate  to 
prevent  unacceptable  challenges  to 
safety-related  systems  needed  to  protect 
the  health  and  safety  of  the  public 
during  design-basis  accidents. 

On  the  basis  of  the  probabilistic 
evaluation,  the  NRC  staff  concluded  that 
the  specific  scenario  involving  a  large 
radionuclide  release  from  the  reactor 
vessel,  which  was  described  in  the  Part 
21  report,  is  a  sequence  of  very  low 
probability.  The  NRC  staff's  evaluation 
concluded  that,  even  with  consideration 
of  the  additional  initiating  events 
described  above,  "loss  of  spent  fuel  pool 
cooling  events"  represented  events  of 
low  safety  significance  at  the  time  the 
Part  21  report  was  submitted.  However, 
the  staff  also  concluded  that  the  plant 
modifications  and  procedural  upgrades 
made  during  the  coiirse  of  the  staffs 
review,  which  included  removal  of  the 
gates  that  separate  the  spent  fuel  storage 
pools  from  the  common  cask  storage  pit, 
installation  of  remote  spent  fuel  pool 
temperature  and  level  indication  in  the 
control  room,  and  numerous  procedural 
upgrades,  provided  a  measurable 
improvement  in  plant  safety  and  that 
these  conclusions  had  potential  generic 
implications.  In  sununary,  with  regard 
to  loss  of  spent  fuel  pool  cooling  events, 
the  design  of  the  SSES  facility  was 
adequate  to  protect  public  health  and 
safety. 

The  staff  issued  Information  Notice 
93-63,  Supplement  1,  "Potential  Loss  of 
Spent  Fuel  Pool  Cooling  After  a  Loss-of- 


Coolant  Accident  or  a  Loss  of  Offeite 
Povrar,"  to  all  power  reactor  licensees 
on  August  24. 1995.  in  whidi  the  SSES 
SE  was  summarized.  The  information 
notice  also  described  the  stafTs  plans  to 
imdertake  an  action  plan  to  evaluate  the 
generic  concerns  raised  in  the  SSES  SE 
and  to  address  certain  additional 
concerns  arising  from  a  special 
inspection  at  a  permanently  shutdown 
reactor  facility.^  The  generic  action 
plan,  entitied  "Task  Action  Plan  for 
Spent  Fuel  Storage  Pool  Safety"  (Task 
Action  Plan)  was  issued  on  October  13, 
1994,  and  included  the  following 
actions:  (1)  a  search  for  and  analysis  of 
information  regarding  spent  fuel  storage 
pool  issues,  (2)  an  assessment  of  the 
operation  and  design  of  spent  fuel 
storage  pools  at  selected  reactor 
facilities,  (3)  an  evaluation  of  the 
assessment  findings  for  safety  concerns, 
and  (4)  selection  and  execution  of  an 
appropriate  course  of  action  based  on 
the  safety  significance  of  the  findings. 

As  part  ofits  review  under  the  Task 
Action  Plan,  the  staff  performed 
assessment  visits  to  four  operating 
reactors.  The  staff  also  reviewed 
operating  experience,  as  documented  in 
Licensee  Event  Reports  and  other 
information  sovm:es.  as  well  as  in 
previous  studies  of  spent  fuel  pool 
issues.  Finally,  the  staff  gathered 
detailed  design  data  for  every  operating 
reactor  and  analyzed  this  data  to 
identify  potential  safety  issues. 

The  NRC  staff  completed  its  work 
under  the  Task  Action  Plan  in  July 
1996.  The  staff  forwarded  the  results  of 
its  review  to  the  Commission  on  July  26. 
1996.^  In  the  report,  the  staff  concluded 
that  existing  spent  fuel  storage  pool 
structures,  systems,  and  componeiits 
provide  adequate  protection  for  public 
health  and  safety.  Protection  is  provided 
by  several  layers  of  defense  involving 
accident  prevention  (e.g.,  quality 
controls  on  design,  construction,  and 


2  Latter  to  R.  Byram.  PPaL,  from ).  Stolz.  NRC, 
"Susquehanna  Staam  Electric  Station,  Units  1  and 
2,  Safety  Evaluation  Ragarding  Spent  Fuel  Pool 
Cooling  laaues"  (TAC  NO.  M85337),  dated  June  19, 
1BB5. 


3  On  January  25, 1994,  the  licensee  for  Dresden 
Unit  1,  a  pennanently  shutdown  facility,  discovered 
approximately  55.000  gallons  of  water  in  the 
basement  of  the  unhealed  Unit  1  containment  The 
water  originated  from  a  rupture  of  the  service  water 
system  that  occuirad  due  to  freeze  damage.  The 
licensee  investigated  further  and  found  that, 
although  the  fuel  transfer  system  was  not  damaged, 
there  was  a  potential  for  a  portion  of  the  fuel 
transfer  system  inside  contaimnent  to  bil  and  result 
in  a  partial  drain-down  of  the  spent  fuel  pool  that 
contained  660  spent  fuel  assemblies.  The  f4RC 
issued  Bulletin  94-01.  "PotMitial  Fuel  Pool 
Draindown  Caused  by  Inadequate  Maintenance 
Practices  at  Diasden  Unit  1."  on  April  8. 1994  to 
all  licensaas  with  pennanently  shutdown  reactors 
who  had  spent  fuel  stotvd  in  spent  fuel  pools.  The 
NRC  requested  that  such  licensees  take  certain 
actions  to  ensure  that  spent  fuel  storage  safety  did 
not  become  degraded. 

*  Memorandum  to  the  Commission,  from ). 
Taylor.  "Resolution  of  Spent  Fuel  Storage  Pool 
Action  Plan  Issues,"  dated  July  26, 1906. 


operation),  accident  mitigation  (e.g., 
multiple  cooling  systems  and  multiple, 
makeup  water  paths],  radiation 
protection,  and  emergency 
preparedness.  Design  features 
addressing  each  of  these  areas  for  spent 
fuel  storage  for  each  operating  reactor 
have  been  reviewed  and  approved  by 
the  staff.  In  addition,  the  limited  risk 
analyses  available  for  spent  fuel  storage 
suggest  that  current  design  features  and 
operational  constraints  cause  issues 
related  to  spent  fuel  pool  storage  to  be 
a  small  fraction  of  the  overall  risk 
associated  with  an  operating  light-water 
reactor. 

Notwithstanding  the  findings 
resulting  bom  the  Task  Action  Plan,  the 
NRC  staiff  reviewed  each  operating 
reactor's  spent  fuel  pool  design  to 
identify  strengths  and  weaknesses,  and 
to  identify  potential  areas  for  safety 
enhancements.  The  NRC  staff  identified 
seven  categories  of  design  features  that 
reduce  the  reliability  of  spent  fuel  pool 
decay  heat  removal,  increase  the 
potential  for  loss  of  spent  fuel  coolant 
inventory,  or  increase  the  potential  for 
consequential  loss  of  essential  safety 
functions  at  an  operating  reactor.  The 
NRC  staff  determined  that  these  design 
features  existed  at  twenty-two  sites. 

As  the  staff  has  concluded  that 
present  facility  designs  provide 
adequate  protection  of  public  health  and 
safety,  possible  safety  enhancements 
will  be  evaluated  piu^uant  to  10  CFR 
50.109(a)(3).  The  analyses  for  possible 
safety  enhancement  backfits  will 
consider  whether  modifications  to  the 
plant  design  to  address  the  plant- 
specific  design  features  identified  by  the 
NRC  staff  could  provide  a  substantial 
increase  in  the  overall  protection  of 
public  health  and  safety  and  whether 
such  modifications  could  be  justified  on 
a  cost-benefit  basis. 

The  NRC  staff  also  identified  three 
additional  categories  of  design  features 
that  may  have  the  potential  to  reduce 
the  reliability  of  spent  fuel  pool  decay 
heat  removal,  increase  the  potential  for 
loss  of  spent  fuel  coolant  inventory,  or 
increase  the  potential  for  consequential 
loss  of  essential  safety  functions  at  an 
operating  reactor.  The  NRC  staff 
preliminarify  determined  that  these 
design  features  existed  at  eleven  sites. 
However,  the  staff  has  insufficient 
information  at  this  time  to  determine 
whether  backfits  pursuant  to  10  CFR 
50.109(a)(3)  ara  warranted.  For  plants 
identified  as  having  design  features  in 
these  three  categories,  the  NRC  staff  will 
gather  and  evaluate  additional 
information  prior  to  determining 
whether  to  require  any  backfits. 

In  addition  to  the  plant-specific 
analyses  described  ^x>ve  for  twenty-two 
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sites  which  will  addrsM  ceitain  design 
fisatures.  the  NRC  staff  plans  to  addrms 
issues  relating  to  the  functional 

Eerfonnance  of  spent  fuel  pool  decay 
eat  removal,  as  well  as  the  operational 
aspects  related  to  coolant  inventory 
control  and  reactivity  control,  for  all 
operating  reactors.  Tlie  staff  plans  to 
expand  the  proposed,  performance- 
based  rule  for  shutdown  operations  at 
nuclear  power  plants  (10  CFR  50.67)  to 
encompass  fiiel  storage  pool  operations 
to  address  these  performance  and 
operational  considerations. 

The  NTRC  staff  has  sent  the  July  26. 
1996.  report  to  all  licensees.  For  those 
licensees  whose  plants  have  one  or 
more  of  the  design  features  which 
warrant  an  analysis  of  possible  plant- 
specific  safety  enhancements,  the  staff 
bju  provided  an  opportunity  for 
licensees  to  comment  on  (1)  the 
accuracy  of  the  f-IRC  stafTs 
understanding  of  the  plant  design,  (2) 
the  safety  significance  of  the  design 
concern.  (3)  the  cost  of  pwtential 
modifications  to  address  the  design 
concern,  or  (4)  the  existing  protection 
from  the  design  concern  provided  by 
administrative  controls  or  other  means. 
In  developing  a  schedule  and  plans  for 
conducting  the  plant-specific  regulatory 
analyses,  the  NRC  staff  will  consider 
comments  received  from  licensees. 

m.  Sespanae  to  Petitioner's  Raifiesta 

A.  Issuance  of  Generic  Communications 
to  Licensees  on  Failure  of  Spent  Fuel 

The  NRC  staff  has  issued  three 
information  notices  on  mattera  related 
to  adequate  decay  heat  removal  from  the 
spent  fuel  pool.  Information  Notice  93- 
83,  "Potential  Loss  of  Spent  Fuel  Pool 
Cooling  After  a  Loes-of-Coolant 
Accident."  was  issued  on  October  7, 
1993,  and  described  the  concerns  raised 
in  the  November  27.  1992,  Part  21 
report.  Information  Notice  93—83. 
Supplement  1,  was  issued  on  August  24, 
1995,  to  inform  licensees  of  the  results 
of  the  IMRC  review  of  the  concerns  at 
SSES.  Information  Notice  (IN)  95-54. 
"Decay  Heat  Management  Practices 
During  Refueling  Outages."  was  issued 
on  December  1.  1995.  It  described  recent 
NRC  assessments  of  events  at  certain 
plants  regarding  licensee  control  of 
refueling  operations  and  the  methods 
for  removing  decay  heat  produced  from 
the  irradiated  fuel  stored  in  the  spent 
fuel  pool  during  refueling  outages.  In  IN 
95-54.  the  NRC  staff  communicated  to 
licensees  that  the  plant-specific  events 
described  in  IN  95-54  and  the  previous 
information  notices  illustrated  the 
importance  of  assuring  that  (1)  planned 
core  oEDoad  evolutions,  includiiig 
refueling  practices  and  irradiated  decay 


heat  removal,  are  consistent  with  the 
licensing  basis,  including  the  Final 
Safety  Analysis  Report,  technical 
specifications,  and  license  conditions; 
(2)  changes  are  evaluated  through  the 
application  of  the  provisions  of  10  CFR 
50.59.  as  appropriate:  and  (3)  all 
relevant  procedures  associated  with 
core  offloads  have  been  appropriately 
reviewed. 

As  described  in  Section  D.  the  NRC 
staff  also  forwarded  the  July  26. 1996. 
report  on  spent  fuel  to  all  licensees.  The 
NRC  has  determined  that  these  generic 
communications  to  power  reactor 
licensees  are  sufficient  to  provide 
licensees  with  information  on  spent  fuel 
pool  cooling  issues. 

Petitioner's  request  that  the  NRC  issue 
an  information  notice  or  other 
appropriate  notification  forwarding  all 
Information  in  its  possession  to  all 
povrer  reactor  licensees  regarding  the 
potential  failure  of  fuel  in  spentmel 
pools  is  granted  to  the  extent  that  the 
NRC  staff  has  provided  information  on 
spent  fuel  storage  safety  issues  by  way 
of  the  generic  conununications  and 
correspondence  described  above. 

Petitioner's  request  that  the  NRC 
remind  licensees  of  their 
responsibilities  to  perform  timely 
operability  determinations  in 
accordance  with  their  technical 
specifications  is  granted  to  the  extent 
that  the  NRC  has  communicated  to 
licensees  the  importance  of  conducting 
relevant  spent  fuel  pool  decay  heat 
removal  activities  in  accordance  with 
technical  specifications  and  other  plant- 
specific  applicable  regulatory 
requirements  in  IN  95-54. 

B.  Licensee  Evaluation  of  Compliance 
With  the  Licensing  Basis 

Petitioner  requested  that  the  staff 
direct  each  licensee  to  immediately 
perform  an  evaluation  of  the  potential 
failure  of  the  fuel  in  the  spent  fuel  p>ool 
to  determine  compliance  with  the 
current  licensing  basis.  The  NRC  staff 
examined  the  issue  of  the  conformance 
of  the  existing  plant  design  with  the 
facility  licensing  basis  in  great  detail  for 
SSES.)  As  documented  in  the  SSES  SE, 
the  NRC  staff  concluded  that  neither 
operation  of  spent  fuel  pool  cooling 
during  design-basis  accident  conditions 
nor  mitigation  of  the  effects  of  a  loss  of 
spent  fuel  pool  cooling  during  normal 
and  design-basis  accident  conditions 


>  In  th*  SSES  tpant  fuel  pool  dMign  r«vitw.  the 
NKC  staff  datanninad  wtiich  raguktion*  tba 
llnaniaa  was  raquirad  to  cooiply  with.  la  addition, 
opanlional  Umiutiona  war*  axincted  from  plant- 
ipacif\c  lloanaing  documaots  including  tba  Pinal 
Salary  Analyaia  Raporl,  tachnical  tpadttcationa. 
lioanaa  aiiiamlmauta  and  otliar  dockatad 
cofraapondanca. 


could  be  considered  part  of  the  SSES 
licensing  basis  with  ue  exception  of 
mitigation  of  loss  of  spent  fuel  pool 
cooling  following  a  design-basis  seismic 
event  In  general,  the  NRC  staff's 
conclusion  is  based  on  the  feet  that, 
with  respect  to  operation  of  the  spent 
fuel  pool  cooling  systems  during  normal 
and  design-basis  accident  conditions, 
the  SSES  operating  license  safety 
evaluation  report  ^  (SER)  did  not  dte  the 
applicable  Gnaeral  Design  Criteria 
(GDC)  (GDC  44  and  GDC  61  in  its 
entirety)  as  the  basis  for  finding  the 
system  acceptable.  With  respect  to  the 
mitigation  of  the  effects  of  a  loss  of 
spent  fuel  pool  cooling  during  normal 
and  design-basis  accident  conditions,  in 
the  SSES  SE.  the  staff  found  no 
evidence  that  it  expected  secondary 
containment  systems  to  accommodate 
the  added  heat  and  vapor  loads  that 
would  follow  a  sustained  loss  of  spent 
fuel  pool  cooling  for  any  design-basis 
event  with  the  specific  exception  of  a 
design-basis  seismic  event 

The  NRC  staff's  finding  that 
mitigation  of  a  loss  of  spent  fuel  pool 
cooling  following  a  design  basis  seismic 
event  was  i>art  of  the  licensing  basis  was 
based  on  specific  statements  in  the  SER 
that  acceptance  of  a  non-seismic  spent 
fuel  pool  cooling  system  was  an 
acceptable  deviation  &t>m  GDC  2.  based, 
in  part,  on  the  existence  of  an  adequate 
standby  gas  treatment  system.  At  the 
time  of  the  original  licensing  review,  the 
staff  did  not  atiempt  to  extend  the 
licensing  basis  for  loss  of  spent  fuel  pool 
cooling  following  a  design  basis  seismic 
event  to  any  other  design  basis  events. 
During  its  review  of  spent  friel  pool 
concerns  at  SSES.  the  NRC  staff  raised 
its  concerns  to  the  Licensee  regarding 
the  ability  to  mitigate  a  loss  of  spent  fuel 
pool  cooling  following  a  seismic  event. 
As  discussed  in  the  SSES  SE,  the 
Licensee  took  certain  actions,  including 
implementing  routine  operation  of  the 
adjacent  spent  fuel  pools  in  a  cross- 
connected  manner,  that  adequately 
addressed  NRC  staff  concerns.  In 
simmiary,  with  regard  to  the  spent  fuel 
pool  issues  raised  by  Petitioner.  SSES 
desipi  and  operation  conform  to  the 
fedlity  licensing  basis. 

As  part  of  the  Task  Action  Plan,  the 
staff  considered  on  a  generic  basis  the 
history  of  regulatory  requirements 
related  to  spent  fuel  pools  as  they  were 
applied  in  plant  licensing  activities.  The 
staff  observed  that  such  regulatory 
requirements  evolved  since  the  first 
nuclear  power  plants  were  licensed  and 


*U.S.  Nuclear  Regulatory  Commiaaiaa.  "SafMy 
Evaluation  Report  Related  to  the  Operation  of 
Suaquefaenna  Steam  Electric  Station.  Unlta  1  and 
2."  NintEG-077e,  April  19S1. 
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observed  that  specific  regulatory 
guidance  on  the  design  of  spent  fuel 
pool  cooling  systems  was  not  issued 
until  1975  when  the  Standard  Review 
Plan  was  issued,  after  construction 
permits  for  most  ciurentiy  operating 
reactors  were  issued.  Because  the 
regulatory  requirements  were  not 
constant  during  the  era  when  the  staff 
was  conducting  licensing  reviews  for 
the  current  generation  of  operating 
reactors,  the  staff  observed  that 
approved  designs  varied  bom  plant  to 
plant.  However,  the  staff  did  conclude, 
based  on  information  available  during 
the  recent  review  of  spent  fuel  pool 
system  design,  that  all  operating 
reactora  had  design  features  for  spent 
fuel  storage  (addressing  accident 
prevention  functions,  accident 
mitigation  functions,  radiation 
protection  fimctions,  and  emergency 
preparedness  functions]  which  had  been 
reviewed  and  approved  by  the  staff  and 
that  these  fecility  designs  were  in 
compliance  with  the  NRC  requirements 
applied  at  the  time  of  licensing. 

Although  the  NRC  staff  concluded 
that  plants  were  in  compliance  with  the 
NRC  design  requirements  applied  at  the 
time  of  licensing,  the  NRC  staff  also 
recently  reviewed  certain  operating 
practices  at  all  operating  reactors  to 
verify  that  the  plants  were  being 
operated  consistent  with  the  plant 
design  described  in  the  licensing  basis. '' 
Specifically,  the  staff  reviewed  refueling 
outage  practices  with  regard  to 
offloading  irradiated  fu^  into  the  spent 
fuel  pool.  The  staff  concluded  on  the 
basis  of  the  information  collected  and 
reviewed  and  the  specific  licensee 
actions  taken  and  commitments  made 
during  the  course  of  this  review,  core 
offload  practices  are  ciurenUy 
consistent  with  the  spent  fiiel  pool 
decay  heat  removal  licensing  basis  for 
all  plants  or  will  be  prior  to  the  next 
refueling  outage.  However,  dtiring  the 
course  of  the  review,  the  staff 
determined  that  9  sites  (15  units) 
needed  to  perform  evaluations  or  make 
modifications,  pursuant  to  10  CFR  50.59 
or  10  CFR  50.90.  to  ensure  that  their 
reload  practices  adhered  to  their 
licensing  basis.  This  is  an  indication 
that  these  plants  may  have  previously 
performed  full  core  offloads 
inconsistent  with  their  licensing  basis. 

The  staff  has  docimiented  the  details 
of  its  findings  in  recent  NRC  inspection 
reports  for  each  of  the  nine  sites.  The. 
staff  will  take  regulatory  action,  as 
appropriate,  to  address  these  potential 
operational  non-conformances. 


''  Memorandum  to  the  CommiMion,  from  J. 
Taylor,  dated  May  21, 1996. 


Petitioner  requested  that  evaluaticms 
be  performed  of  Petitioner's  concern 
regarding  spent  fuel  pool  OMling  by 
licensees  to  determine  compliance  with 
their  licensing  basis.  This  request  is 
granted  to  the  extent  that  the  NRC  staff 
has  performed  evaluations  of  both  the 
design  and  operational  aspects  of  spent 
.  fuel  pool  storage  issues  for  all  operating 
reactors  to  the  extent  described  above. 

C.  Issuance  of  Notices  of  Enforcement 
Discretion 

llie  Atomic  Energy  Act  of  1954.  as 
amended,  (the  Act)  and  the  Enei;gy 
Reorganization  Act  of  1974,  as 
amended,  give  NRC  the  authority  to  take 
enforcement  actions  necessary  to  ensure 
compliance  with  certain  provisions  of 
those  Acts  and  with  NRC  regulations, 
orders,  and  licenses.  Licenses  include 
specified  license  conditions  and  facility 
technical  specifications  which  are  part 
of  the  license.  The  NRC's  enforcement 
policy  is  published  in  NUREG-1600, 
"General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement 
Actions,"  July  1995  (Enforcement 
Policy). 

The  Enforcement  Policy  recognizes 
that,  on  occasion,  circumstances  may 
arise  concerning  a  licensee's  compliance 
with  a  Technical  Specification  Limiting 
Condition  for  Operation  or  with  some 
other  license  conditions  which  would 
involve  an  unnecessary  plant  transient 
or  the  performance  of  plant  testing  that 
is  inappropriate  for  the  specific  plant 
conditions.  For  such  occasions,  the 
Enforcement  Policy  provides  a  process, 
referred  to  as  a  Notice  of  Enforcement 
Discretion  (NOED),  by  which  the  NRC 
staff,  upon  request  fit)m  the  licensee, 
may  choose  not  to  enforce  compliance 
with  the  applicable  technical 
specifications  or  license  conditions  in 
limited  circumstances.  A  NOED  will 
only  be  issued  if  the  NRC  staff  is 
satisfied  that  the  action  is  consistent 
with  public  health  and  safety. 

In  Request  4,  Petitioner  seems  to 
suggest  that  the  exercise  of  enforcement 
discretion  by  issuance  of  a  NOED  may 
be  appropriate  concerning  spent  fuel 
pool  issues  raised  in  the  Petition.  As 
discussed  in  Section  B,  with  regard  to 
potential  failure  of  fuel  in  spent  fuel 
pools,  the  NRC  staff  has  determined  that 
spent  fuel  pools  contain  design  featuires 
which  were  reviewed  and  approved  by 
the  staff.  In  addition,  these  fecility 
designs  have  berai  found  to  be  in 
compliance  with  NRC  requirements 
applied  at  the  time  of  licensing.  Based 
upon  the  review  of  the  information 
provided  in  the  Petition,  the  NRC  staff 
has  not  identified  any  circumstances 
warranting  the  issuance  of  a  NOED.  If  a 
situation  is  presented  to  the  staff 


involving  a  request  for  a  NOED.  such  a 
request  will  be  considered  in 
accordance  with  the  Enfort»ment 
Policy. 

IV.  Coaclasioii 

Based  on  the  NRC  staffs  evaluaticm 
described  above,  the  NRC  staff  has 
issued  generic  communications 
responsive  to  Petitioner's  Request  1.  In 
addition,  the  NRC  staff  has  reviewed  the 
aspect  of  compliance  of  NRC- licensed 
fecilities  in  the  area  of  spent  fuel  pool 
design  responsive  in  part  to  Petitioner's 
Request  2.  To  this  extent,  the  Petition  is 
granted.  With  regard  to  Petitioner's 
Request  4,  the  NRC  staff  has  concluded 
that  there  has  been  no  need  for  issuance 
of  NOEDs  regarding  potential  failxue  of 
fuel  in  spent  fuel  pools. 

A  copy  of  this  Final  Director's 
Decision  will  be  placed  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  for  all  power 
reactor  licensees. 

A  copy  of  this  Final  Director's 
Decision  will  also  be  filed  with  the 
Secretary  of  the  Commission  for  review 
in  accordance  with  10  CFR  2.206(c)  of 
the  Commission's  Regulations.  This 
Decision  will  become  the  final  action  of 
the  Commission  25  days  after  its 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  November  1996. 

For  the  Nuclear  Regulatory  Commission. 
Frank  |.  Miragiia.  Jr., 
Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  96-29007  Filed  11-12-96;  8:45  am] 
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The  Altanurttve  Investment  Fund  and 
PacHIc  Corporate  Advlaors,  Inc.; 
Notice  of  Application 

November  6, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACnON:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Alternative  Investment 
Fund  (the  "Fund")  and  Pacific 
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Corporate  Advisors.  Inc  (the 
"Adviser").* 

RELfVANT  ACT  SCCTKMS:  Qnler  requested 
under  section  6(c)  of  the  Act  exempting 
applicanU  from  section  12(dKl)(A)  of 
the  Act  and  pursuant  to  section  17(d)  of 
the  Act  and  rule  17d-l  thereunder. 
•UMMAMV  OF  APfUCA-nON:  The.order 
would  permit  the  Fund,  which  will  be 
a  registered  closed-end  investment 
company,  to  invest  in  unafBliated 
private  investment  companies  exxxpted 
from  the  definition  of  investment 
company  by  section  3(c)(1)  of  the  Act.' 
The  order  also  would  permit  the  Fund 
to  co-invest  with  other  investment 
vehicles  managed  by  the  Adviser  or  its 
affiliates  and/or,  under  certain 
circumstances,  with  the  Adviser  or  its 
affiliates. 

FUNQ  DATES:  The  application  was  filed 
on  April  30, 1996.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
»«AiiMQ  on  NorncATiON  or  HEAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Intwested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearins  requests  should  be 
received  by  the  SEC  hy  S:30  p.m.  on 
December  3. 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicanU,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AIMMESacS:  Secretary.  SEC,  450  Fifth 
Street.  N.W..  Washington.  D.C  20549. 
Applicant*,  c/o  Brown  k  Wood  LLP. 
One  World  Trade  Center.  New  York.  NY 
10046-0557. 

FOR  FURTXR  MFORMATKM  CONTACT: 
David  W.  Grim.  Sta^  Attorney,  at  (202) 
942-0571.  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 


■  AppUcuiU  raquMt  that  any  niiaf  gnntad 
•xtmd  lo  any  futura  ragiaiarad  invaatmant  company 
adviaad  by  tb»  Adrian  ("Subaaquant  Punda") 
(tofathar  with  tha  Fund,  tba  "Pundt").  Subaaquant 
Punda  will  ba  limilar  to  tba  Fund  in  lamu  of 
ttnictura.  invaatmanl  ob^activa.  aligibla  invaators. 
and  oOering  procaduraa. 

»  ApplicanU  rapraaant  that  tha  Fundi 
invaatmanu  In  tuch  privata  invaatmant  companiaa 
ara  panniltad  undar  tba  aoiandmantt  lo  (action 
3(cXl)anactadonOc1obar  II.  199C  C'Saction 
3(cNl)  AmandroanU  "J-  Howavn,  bacauia  tba 
Saction  3(cKl)  AmanduMnti  gaoarally  trill  not 
baocana  aOactiva  until  ISO  days  aflar  tba  data  ol 
anactmant.  applicanU  aubmit  that  it  ia  appropriata 
lo  grant  tha  raquaatad  raliaf  at  thia  tima. 


Investmmt  Management.  Office  of 
Investment  Company  Regulation). 
8UPPLEMBNTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  appliotion 
may  be  obtained  for  a  fse  from  the  SEC's 
Public  Refsrence  Branch. 


Applkaals' 

1.  The  Fund  is  a  Delaware  business 
trust  that  intends  to  register  under  the 
Act  as  a  non-divertified.  closed-end 
management  investment  company.  The 
Fund  will  ofier  iu  shares  only  to 
"accredited  investors."  as  defined  in 
rule  501  under  the  Seciuities  Act  of 
1933  ( "Securities  Act"),  and  the  offering 
will  be  exam)>t  from  registration  under 
the  Securities  Act.  Applicants  presently 
contemplate  that  tha  Fund  willhave  at 
least  four  individual  trustees 
("Thistees").  a  majority  of  whom  will 
not  be  "interested  persons"  of  the  Fund 
within  the  meaning  of  the  Act. 

2.  The  Fund's  investment  objective 
will  be  to  achieve  long-term  capital 
gains  through  alternative  investments. 
These  investments,  which  oenerally  are 
offered  only  to  institutional  investors, 
include  indirect  investments  in  limited 
partnerships  and  direct  investments  in 
prlvatelv-negotiated  transactions  with 
established  companies.  Indirect 
investments  include  interests  in 
partnerships  targeting  opportimities  in 
leveraged  buyouts,  mezzanine  capital, 
venture  capital,  and  project  finance. 
Direct  investments  ara  expected  to 
t»n8ist  of  structured  investments  in  or 
with  established  corporations  in  their 
core  areas  of  business. 

3.  Applicants  expect  that  a  majority  of 
the  Fimd's  alternative  investments  will 
constitute  indirect  investments.  The 
Fund  will  not  acquire  10%  or  more  of 
the  outstandlna  votlns  securities  of  any 
entity  excepted  frvm  Uie  definition  of 
investment  company  under  the  Act  by 
section  3(c)(1)  thereof  ("3(c)(1) 
Entities")  3  and  does  not  intend  to  invest 
mora  than  15%  of  its  assets  in  any 
single  investment.  Indirect  investments 
will  be  made  in  entities  managed  by 
parties  who  are  not  "affiliated  pertons." 
as  defined  in  section  2(a)(3)  of  die  Act. 
of  the  Fund.  The  Fund  will  not  invest 

in  restored  investment  companies. 

4.  The  Adviser  is  registered  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act")  and  is  a  wholly-owned 
subsidiary  of  Pacific  Corporate  Group. 
Inc.  The  Fund  will  pay  an  advisory  fee 
to  the  Adviser  based  on  the  net  assets 


'Saction  3(cXl)  of  tba  Ad  axcapufromlha 
deflnjtion  of  invaatmant  company  iiauan  whi»a 
outatanding  tacurlUaa  ara  hawflcialJy  cnvaad  by  iw>i 
mora  than  100  pataona  and  which  ia  not  making 
and  doaa  not  praaantly  propoaa  to  maka  a  public 
ofbring. 


or  capital  of  the  Ftmd.  This  fee  may 
include  a  performance-based 
component  with  respect  to  direct 
investmoits  of  the  FWd  that  complies 
with  the  requirements  of  the  Advisen 
Act  and  the  rules  thereunder.  The 
Adviser  will  not.  however,  receive 
performance-based  compensation  with 
respect  to  indirect  Investments. 
5.  In  addition  to  serving  as  the 
investment  adviser  to  the  Fund,  the 
Adviser  or  its  affiliates  also  may  serve 
as  investment  adviser  to  private 
accoimts  on  a  discretionary  basis,  and  as 
general  partner  (or  equivalent  position) 
and/or  investment  adviser  to  other 
investment  vehicles  that  are  not 
required  to  be  registered  under  the  Act 
punuant  to  section  3(cMl).  These 
private  accounts  and  vehdles,  along 
wdth  any  similar  entity  created,  advised, 
sponsored  or  otherwise  organized  by  the 
Adviser  or  iU  affiliates  in  the  future,  ara 
collectively  referred  to  herein  as  the 
"Private  Funds."  To  the  extent  the 
Adviser  acts  as  the  general  partner  of  a 
Private  Fund,  the  Adviser  may  make  a 
capital  contribution  in  connection  with 
the  organization  of  such  Private  Fund, 
and  maintain  an  interest  in  items  of 
gain,  loss,  income,  or  expense  of  such 
Private  Funds. 

6.  Applicants  state  that  the  Adviser  or 
its  affiliate  may  be  required  by  a 
placement  agent  ofiering  shares  of  the 
Ftmd  or  a  Subsequent  Fund  at  the  time 
of  the  offering  or  by  a  Private  Fund  to 
make  a  commitment  to  co-invest  in  all 
direct  investments  with  the  relevant 
entity  in  an  amount  equal  to  1%  of  the 
entity's  investment 

7.  Applicants  request  an  ordwr  to 
permit  the  Fund  and  any  Subsequent 
Funds  to  invest  in  unaffiliated  3(c)(1) 
Entities.  Applicants  also  request  an 
order  to  permit  the  Fund  and  any 
Subsequent  Fimds  to  make  investments 
of  the  type  described  herein, 
concurrentiy  with  one  or  more 
Subsequent  Fund  and/or  one  or  more 
Private  Funds,  and,  under  certain 
circumstances,  with  the  Adviser  or  its 
affiliates  (a  "Co-Investment"),  subject  to 
the  conditi(Hu  set  forth  below. 

Applicants'  Legal  Analysis 

A.  Section  12(dXl) 

1.  Section  12(d)(1)(A)  provides  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  rapresent 
mora  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  "rgniring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
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companies,  represent  more  than  10%  of 
the  acquiring  cxampany's  total  assets. 

2.  Sectioo  3(cXl)  excepts  from  the 
definition  of  investment  company 
issuers  whose  outstanding  securities  are 
beneficially  owned  by  not  more  than 
100  penons  and  which  is  not  making 
and  does  not  presently  propose  to  moke 
a  public  ofioring.  Under  section 
3(cKlKA).  if  a  company  owns  10%  or 
more  OKf  the  shares  of  a  3(cKl)  Entity,  the 
3(c)(1)  Entity  is  deemed  to  be  an 
investment  company  for  purposes  of 
section  12(dKl)-  If  a  3(c)(1)  Entity  is 
deemed  to  be  an  investment  company 
for  purposes  of  section  12(dHl).  die 
ability  of  any  registered  investment 
company,  including  the  Fund,  to 
acquire  securities  issued  by  that  entity 
(even  if  the  registered  investment 
company  is  not  itself  a  10  percsnt 
owner)  is  restricted.  Applicants  believe 
that  it  is  likely  that  a  number  of  entities 
in  which  the  Fimd  will  seek  to  invest 
may  be  deemed  investment  companies 
solely  for  purposes  of  section  12(d)(1) 
by  virtue  of  the  provisions  of  section 
3(c)(1).  Although  the  Fund  does  not 
intend  to  acquire  10%  or  more  of  the 
outstanding  voting  securities  of  any 
3(c)(1)  Entity,  it  cannot  similarly  limit 
the  investment  by  other  investors 
purchasing  interests  in  the  same  entity. 

3.  The  Fund's  investments  in  any 
3(c)(1)  Entity  in  which  an  investor  owns 
10%  or  more  of  the  vehicle's 
outstanding  voting  securities  become 
subject  to  the  percentage  limitationB  in 
section  12(d)(1)(A),  including  the 
overall  ceiling  of  10%  of  the  Fund's 
assets  in  such  investments  in  the 
aggregate.  Since  the  Fund  expects  to 
invest  in  indirect  alternative 
investments  at  the  time  they  are 
structured,  the  Fund  will  not  know  at 
the  time  it  is  considering  an  investment 
whether  the  particular  entity  will  have 

a  10%  investor.  Consequently,  as  a 
result  of  both  the  limitations  contained 
in  section  12(d)(1)(A)  and  the  related 
obstacles  in  determining  whether 
particular  investments  will  be  eligible 
for  investment,  in  the  absence  of  the 
exemption  requested  in  this  application, 
the  Fund's  ability  to  operate  in 
accordance  with  its  objective  would  be 
limited. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  persons  or  transactions  if 
and  to  the  extent  that  such  exemption 

is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

5.  Applicants  believe  that  the 
requested  exemption  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 


investocs  and  the  puipuees  fiuity 
intended  by  the  policy  and  pravisians  of 
the  Act  Appticamts  do  not  believe  lliat 
the  oonoenis  anderl3ring  section  12(dXl) 
will  be  present  in  tike  case  of  the  Fund. 
Appbcants  fiutiwr  believe  diet  the  tenns 
and  conditiatts  of  the  requested  order 
will  provide  significant  fHotection  to 
investors  in  the  Fund. 

6.  .^[^licantB  state  that  the 
restrictions  in  section  12(d)(1)  were 
intended  to  prevent  abuses  occurring  as 
a  result  of  pjrramiding  of  investment 
companies.  These  dnises  related 
primarily  to  the  following:  (i) 
unnecessafy  la3rering  of  fees  and 
duplication  of  costs,  (ii)  undue 
induenoe  by  management  of  a  fund 
holding  company  over  underlying 
investment  companies,  (iii)  threat  of 
large  scale  redemptions  out  of  the 
underlying  funds,  and  (iv)  investor 
confusion. 

7.  With  respect  to  layering  of  fees  and 
duplication  of  costs,  applicants  believe 
that  the  fees  to  be  paid  by  the  Fund  are 
distinct  from  those  paid  by  underlying 
vehicles.  Further,  the  ccmditions  to  the 
relief  requested  require  an  express 
finding  by  the  Trustees  that  the  advisory 
fees  are  not  based  on  services 
duplicative  of  those  provided  to  entities 
in  which  the  Fund  will  invest.  The 
conditions  also  require  that  investment 
advisory  fees  not  include  performance- 
related  components,  except  with  respect 
to  direct  investments.  Such  limitation 
reflects  the  &ct  that  indirect  alternative 
investments  in  which  the  Fund  invests 
will  typically  pay  performance-based 
compensation  to  an  advisory  entity,  and 
is  included  so  that  investors  in  the  Fund 
do  not  pay  duplicative  performance 
compensation.  In  addition,  the 
conditions  limit  direct  and  indirect 
placement  fees  and  sales  charges  paid 
by  investors  in  the  Fund. 

8.  Applicants  believe  that  the  Fund's 
method  of  operation  and  the  conditions 
set  forth  below  address  the  other 
concerns  underlying  section  12(d)(1) 
and  provide  significant  protection  to 
investors.  In  this  regard,  the  Fund  will 
not  have  the  ability  to  control 
underlying  investment  companies 
through  the  threat  of  large-scale 
redemptions  because  the  Fund  will  not 
acquire  10%  or  more  of  a  3(c)(1)  Entity 
and  will  not  invest  in  securities  issued 
by  any  investment  company  registered 
under  the  Act.  Further,  applicants 
represent  that  the  Fund  will  not  invest 
for  the  purpose  of  obtaining  control  over 
imderljring  investment  entities. 

9.  The  Fund  will  not  be  confusing  to 
its  investors  because  investors  in  the 
Fund  will  be  limited  to  investors 
qualifying  as  accredited  investors 
within  the  meaning  of  the  Securities 


AcL  In  eddition.  tlie  complsnty  of  tba 
Fund's  structure  will  be  limited  becauee 
die  conditions  requira  that  the  Fund 
will  make  an  investnant  in  a  particular 
issuer  only  if  the  iasuer  does  noC  at  the 
time  of  dte  Fund's  investment,  hold 
securities  of  another  investment 
company  in  excess  of  the  limits  in 
saction  12(dMlXA)  of  the  Act.  and  does 
not  intend  to  invest  in  securities  of 
other  investment  companies  in  excess  of 
the  sectitm  12(dXlHA)  limits. 

B.  Section  17(d) 

1.  Section  17(d)  makes  it  imlawful  lor 
any  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  to  effect  any  transaction  in 
which  such  company,  or  a  company 
controlled  by  such  company,  is  a  Joint 
or  Joint  and  several  participant  with  the 
affiliated  person  in  contravention  of 
SEC  rules.  Rule  1 7d-l  provides  that  the 
SEC  may  approve  a  transaction  subject 
to  section  17(d]  after  considering 
whether  the  participation  of  sudb 
registered  company  is  consistent  writh 
the  provisions.  poUcies,  and  purposes  of 
the  Act  and  the  extent  to  which  suc:h 
partiafMition  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  request  an 
order  pursuant  to  section  17(d)  and  rule 
17d-l  thereunder,  permitting  the  Fund 
and  any  Subsequent  Funds  to  make  Co- 
Investments  of  the  type  described 
herein,  subject  to  the  conditions  set 
forth  below. 

2.  Applicants  submit  that  the 
requested  order  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  vrith  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  fiirther  assert  that 
the  terms  and  conditions  of  such  relief 
will  ensure  that  participation  by  the 
Fund  and/or  one  or  more  Subsequent 
Funds  in  Co-Investments  with  one  or 
more  Private  Funds,  and,  under  certain 
dnmmstanc^s,  with  the  Adviser  or  its 
affiliates,  and/or  Subsequent  Funds  will 
not  be  on  a  basis  different  fixim  or  less 
advantageous  than  that  of  the  Private 
Funds,  or,  if  applicable,  the  Adviser  or 
its  affiliates,  and/or  Subsequent  Funds, 
and  will  provide  significant  protection 
to  investors  from  the  abuses  that  section 
17(d)  was  designed  to  protect  against. 
Applicants  state  that  such  relief  is  in  the 
best  interest  of  investors  in  that  it 
eliminates  the  concern  over  whether  to 
allocate  a  Co-Investment  to  the  Fund  or 
to  the  Private  Funds.  Applicants  also 
state  that  the  participation  by  the 
Adviser  or  its  affiliate  has  been 
formulated  to  be  consistent  with  the 
expectations  of  the  market  for  entities 
such  as  the  Fund  and  the  Private  Funds 
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and,  under  the  limited  "lock-step" 
cirouDstances  contemplated  by  the 
terms  and  conditions  of  the  application, 
does  not  raise  concerns  beyond  those 
raised  by  the  participation  of  the  Private 
Funds  in  Co-Investments. 

Applicants'  Conditions 

Applicants  agree  thai  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  A  majority  of  the  Trustees  of  each 
Fund  will  not  be  "interested  persons," 
as  defined  in  section  2(a)(19)  of  the  Act, 
of  the  Fimd. 

2.'  Before  approving  any  investment 
advisory  contract  under  section  15  of 
the  Act  with  the  Adviser,  the  Trustees 
of  the  Fund,  including  a  majority  of  the 
Trustees  who  are  not  "interested 
persons,"  as  defined  in  the  Act,  must 
find  that  the  advisory  fees  charged 
under  the  contract  are  based  on  services 
that  are  in  addition  to.  rather  than 
duplicative  of,  services  provided  to 
entities  in  which  the  Fimd  will  invest. 
This  finding,  and  the  basis  u(>on  which 
the  finding  was  made,  will  be  recorded 
fully  in  the  minute  books  of  the  Fund. 

3.  Investment  advisory  fees  received 
by  the  Adviser  from  the  Funds  will  be 
based  on  each  Fimd's  net  assets  or 
capital  and  will  not  include 
performance-based  compensation  with 
respect  to  any  indirect  investments,  but 
may  include  performance-based 
compensation  in  respect  of  direct 
investments  to  the  extent  permitted  by 
the  Advisers  Act  and  the  rules 
thereunder. 

4.  A  Fund  will  not  acquire  10  percent 
or  more  of  the  outstanding  voting 
securities  of  an  entity  excepted  from  the 
definition  of  investment  company  under 
the  Act  by  section  3(c)(1)  thereof. 

5.  The  Funds  will  not  acquire 
securities  issued  by  any  investment 
company  registered  under  the  Act. 

6.  Any  sales  charges  or  placement  fees 
charged  with  res{>ect  to  securities  of  the 
Funds,  when  aggregated  with  any  sales 
charge  or  service  fees  paid  by  the  Funds 
with  respect  to  securities  of  the 
underlying  entities,  will  not  exceed  the 
limits  set  forth  in  section  2830(d)  of  the 
NASD  Conduct  Rules. 

7.  The  Fund  will  not  invest  in  an 
entity  which,  at  the  time  of  the  Fund's 
investment,  holds  securities  of  another 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act  applicable  to  such  entity. 
Prior  to  committing  to  an  investment, 
the  Fund  will  make  due  inquiry  to 
confirm  that  the  issuer  does  not  intend 
to  invest  in  investment  companies 
(except  to  the  extent  it  may  hold 
underlying  investments  through 
intermediary  vehicles)  in  excess  of  the 


limiU  containKl  in  section  12(d)(1)(A) 
of  the  Act  appUcable  to  such  issuer.  The 
provisioos  of  this  conditian  shall  not  be 
applicable  to  purchases  of  shares  of 
money  market  funds  registered  under 
the  Act  which  are  acquired  by  issuers  in 
which  the  Fimd  invests  and  on 
permitted  by  section  12(d)(1)  of  the  Act. 

8.  No  Co-Investments  (except  for 
follow-on  investments  made  pursuant  to 
condition  15  below)  will  be  made 
pursuant  to  the  requested  order  with 
respect  to  portfolio  companies  in  which 
the  Adviser,  any  Fund  or  Private  Fund, 
or  any  of  their  affiUates  has  previously 
acquired  an  interest. 

9.  The  Trustees  of  each  Fimd 
participating  in  a  Co-Inveetment, 
including  a  majority  of  the  non- 
interested  Trustees,  will  approve  Co- 
Investments  in  advance.  To  fadUtate  the 
Trustees'  determinations,  the  Adviser 
will  provide  the  Trustees  of  a  Fund  with 
periodic  information  listing  all 
investments  made  by  the  other  Funds, 
the  Private  Funds.  andJor  the  Adviser  or 
its  affiliate,  as  applicable,  that  would  be 
suitable  for  investment  by  a  Fund. 

10.  (a)  Before  making  a  Co- 
Investment,  the  Adviser  will  make  a 
preliminary  determination  as  to  whether 
each  particular  Co-Investment 
opportunity  meets  the  Fund's 
investment  objective,  policies,  and 
restrictions.  Co-Investment 
opportunities  will  be  offered  to  eligible 
Funds  and  Private  Funds  in  amounts 
propoitioiute  to  capital  available  for 
investment  at  the  time  of  such 
opportunities.  The  Adviser  will 
maintain  written  records  of  the  factors 
considered  in  any  preliminary 
determination. 

(b)  FolloMdng  the  making  of  the 
determination  referred  to  in  (a), 
information  concerning  the  proposed 
Co-Investment  will  be  distributed  to  the 
Trustees.  Such  information  will  be 
presented  in  written  form  and  will 
include  the  name  of  each  Fund  and  each 
Private  Fund  that  may  participate  and, 
if  permitted  by  condition  11  below,  the 
Adviser  or  its  affiliate  and  the  maximum 
amount  offered  to  each  entity. 

(c)  Information  regarding  tne 
Adviser's  preliminary  determinations 
referred  to  in  (a)  will  be  reviewed  by  the 
Trustees,  including  the  non-interested 
Trustees.  The  Trustees,  including  a 
majority  of  the  non- interested  Trustees, 
will  make  an  independent  decision  as  to 
whether  to  participate  and  the  extent  of 
participation  in  a  Co-Investment  based 
on  such  factors  as  are  deemed 
appropriate  under  the  circumstances.  If 
a  majority  of  the  non-interested  Trustees 
of  the  Fund  determines  that  the  amount 
proposed  to  be  invested  by  the  Fund  is 
not  sufficient  to  obtain  an  investment 


poaiticn  that  they  consider  appropriate 
under  the  circumstances,  the  Fund  will 
not  participate  in  the  Co-Investment. 
Similarly,  the  Fund  will  not  participate 
in  a  Co-investment  if  a  ma)ofity  of  the 
non-interested  Trustees  of  the  Fund 
determines  that  the  amount  proposed  to 
be  Invested  is  an  amount  in  excess  of 
that  which  is  determined  to  be 
appropriate  under  the  circumstances, 
although  the  non-interested  Trustees 
may  make  a  determination  that  the 
Fund  take  other  than  their  allotted 
portion  of  an  investment,  pursuant  to 
condition  12  below.  A  Fund  will  only 
make  a  Co-Investment  if  a  majority  of 
the  non-interested  Trustees  of  the  Fund 
prior  to  making  the  Co-Investment 
conclude,  after  consideration  of  all 
information  deemed  relevant  (including 
the  extent  to  which  such  partidpation  is 
on  a  basis  different  from  or  less 
advantageous  than  that  of  other 
partidpants).  that  the  investments  by 
any  Private  Fund  and/or  the  Adviser  or 
its  affiliates,  as  applicable,  would  not 
disadvantage  the  Fund  in  the  making  of 
such  investment,  in  maintaining  its 
investment  position  or  in  disposing  of 
such  investment,  and  that  participation 
by  the  Fund  would  not  be  on  a  basis 
different  from  or  less  advantageous  than 
that  of  such  Private  Fund  and/or  the 
Adviser  or  its  affiliate,  as  applicable. 
The  non-interested  Trustees  will 
maintain  at  the  Fund's  office  written 
records  of  the  factors  considered  in  any 
dedsion  regarding  the  proposed  Co- 
Investment. 

(d)  The  non-interested  Trustees  will, 
for  purposes  of  reviewing  each 
recommendation  of  the  Adviser,  request 
such  additional  information  from  the 
Adviser  as  they  deem  necessary  for  the 
exerdse  of  their  reasonable  business 
judgment,  and  they  will  also  employ 
such  experts,  including  lawyers  and 
accountants,  as  they  deem  appropriate 
for  the  reasonable  exerdse  of  this 
oversijBLht  function. 

11.  The  Trustees,  including  a  majority 
of  the  non-interested  Trustees,  will 
make  their  own  dedsion  and  have  the 
right  to  decide  not  to  partidpate  in  a 
particular  Co-Investment.  There  will  be 
no  consideration  paid  to  the  Adviser  or 
its  affiliates,  diredly  or  indirectly, 
induding  without  limitation  any  type  of 
brokerage  commission,  in  connection 
with  a  Co-Investment.  However,  the 
Adviser  and  its  affiliates  (i)  may  seek 
reimbursement  from  dired  investment 
issuers  for  documented  out-of-pocket 
expenses  approved  by  the  Trustees 
incurred  by  the  Adviser  or  its  affiliates 
in  connection  with  a  dired  investment, 
(ii)  will  continue  to  receive  advisory 
and  other  fees  from  the  Fund  and  the 
Private  Funds,  and  (iii)  may  partidpate 
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in  any  Co-Investment  that  is  a  direct 
investment  wherein  the  Adviser  or  its 
affiliate  is  required  by  the  placement 
agent  offiering  shares  of  the  Fund  or  a 
Subsequent  Fund  at  the  time  of  the 
offering  or  by  a  Private  Fund  to  commit 
to  co-invest  in  all  dired  investments 
with  such  entity  in  the  amount  of  1% 
of  the  investment  of  each  such  entity 
participating  in  the  offering. 

12.  'The  Fund  vtrill  be  entitled  to 
purchase  a  portion  of  each  Co- 
Investment  equal  to  the  ratio  of  its 
capital  available  for  investment  to  the 
capital  available  for  investment  of  each 
other  Co-Investment  partidpant 
(including  the  interest  of  the  Adviser  or 
its  affiliate).  Any  Co-Investment 
participant  may  determine  not  to  take 
its  full  allocation,  as  long  as,  in  the  case 
of  a  Fund,  a  majority  of  the  non- 
interested  Trustees  determines  that  not 
doing  so  would  be  in  the  best  interest 
of  the  Fund.  All  follow-on  investments 
(as  defined  in  condition  15  below), 
including  the  exercise  of  warrants  or 
other  rights  to  purchase  securities  of  the 
issuer,  will  be  allocated  in  the  same 
maimer  as  initial  Co-Investments.  If  a 
Fund  or  Private  Fund  deddes  to 
participate  in  a  Co-Investment 
opportunity  to  a  lesser  extent  than  its 
full  allocation,  that  entity's  portion  may 
be  allocated  to  the  other  Co-Investment 
participants  based  on  their  respective 
capital  available  for  investment.  If  one 
or  more  Funds  decline  to  partidpate  in 
a  Co-Investment  opportunity,  the 
remaining  Funds  and  the  Private  Funds 
shall  have  the  right  to  pursue  such 
investment  independently.  Similarly,  if 
one  or  more  Private  Fimdis  decline  to 
participate  in  a  Co-Investment 
opportunity,  the  remaining  Private 
Fimds  and  the  Funds  shall  have  the 
right  to  pursue  such  investment 
independently. 

13.  Co-Investments  in  securities  by  a 
Fund  with  any  other  Fund,  any  Private 
Fund,  and/or  the  Adviser  or  its  affiliate, 
as  applicable,  will  consist  of  the  same 
class  of  securities,  including  the  same 
registration  rights  (if  any),  and  other 
rights  related  thereto,  purchased  at  the 
same  unit  consideration,  and  the 
approval  of  such  transactions,  induding 
the  determination  of  the  terms  of  the 
transactions  by  the  Fund's  non- 
interested  Trustees,  will  be  made  in  the 
same  time  period. 

14.  Except  as  described  below,  the 
Funds,  the  Private  Funds  and/or  the 
Adviser  or  its  affiliate,  as  applicable, 
will  partidpate  in  the  disposition  of 
securities  held  by  them  as  Co- 
Investments  on  a  proportionate  basis  at 
the  same  time  and  on  the  same  terms 
and  conditions  (a  "lock-step" 
disposition).  For  this  purpose,  a 


distribution  of  securities  to  the  partnera 
or  shareholders  of  a  Private  Fund  upon 
dissolution  shall  not  be  deemed  a 
"disposition"  of  securities.  (However,  to 
the  extent  that  a  Private  Fund 
distributes  securities  in  dissolution  to 
partners  or  shareholders  who  are 
affiliates  of  the  Funds,  such  partners  or 
shareholders  will  be  bound  by  the  lock- 
step  disposition  procedures  established 
herein.)  If  a  Fund  or  a  Private  Fund 
elects  to  dispose  of  a  security  purchased 
in  a  Co-Investment  with  one  or  more 
Fimds  or  Private  Funds,  notice  of  the 
proposed  sale  will  be  given  to  the  non- 
interested  Trustees  of  the  relevant 
Fund(s)  and  to  the  relevant  Private 
Fimd(s)  at  the  earliest  practical  time. 
The  Funds,  the  Private  Funds,  and/or 
the  Adviser  or  its  affiliate,  as  applicable, 
will  partidpate  in  the  disposition  of 
such  security  on  a  lock-step  basis, 
unless  the  non-interested  Trustees  of  a 
Fund  determine  that  the  Fund  should 
not  participate  in  such  sale  or  not 
partidpate  on  a  lock-step  basis.  A  Fund 
need  not  participate  on  a  lock-step  basis 
in  the  disposition  of  securities  sold  by 
any  other  Fund  or  a  Private  F\md  if  the 
non-interested  Trustees  of  the  Fund  find 
that  the  retention  or  sale,  as  the  case 
may  be,  of  the  securities  is  fair  to  the 
Fund  and  that  the  Fund's  partidpation 
or  choice  not  to  participate  in  the  sale 
on  a  lock-step  basis  is  not  the  result  of 
overreaching  by  any  other  Fund,  any 
Private  Fund,  and/or  the  Adviser  or  its 
affiliate,  as  applicable.  If  such  a  finding 
is  not  made,  then  the  relevant  Fund 
must  partidpate  in  such  sale  on  the 
basis  of  a  lock-step  disposition.  Like  a 
Fund,  a  Private  Fund  may  elect  not  to 
participate  in  a  sale  of  securities  held  as 
Co-Investments  or  not  to  participate  on 
a  lock-step  basis.  If  at  any  time  the 
result  of  a  proposed  disposition  of  any 
portfolio  security  held  by  a  Fund  or  a 
Private  Fund  would  alter  the 
proportionate  holdings  of  each  class  of 
securities  held  by  the  other  Fimds, 
Private  Funds,  and/or  the  Adviser  or  its 
affiliate,  as  applicable,  holding  the  Co- 
Investment,  then  the  non-interested 
Trustees  of  the  Fund  or  Funds  involved 
must  determine  that  such  a  result  is  fair 
to  the  relevant  Fund(s)  and  is  not  the 
result  of  overreaching  by  any  other 
Fund,  any  Private  Fimd.  and/or  the 
Adviser  or  its  affiliate,  as  applicable. 
The  non-interested  Trustees  will  record 
in  the  records  of  the  Fund  the  basis  for 
their  decisions  as  to  whether  to 
participate  in  such  sale. 

15.  If  a  Fund  or  a  Private  Fund 
determines  that  it  should  make  a 
"follow-on"  investment  (i.e.,  an 
additional  investment  in  a  portfolio 
company  in  which  a  Co-Investment  has 


been  made  pursuant  to  the  order 
requested  hereby)  in  a  particular 
portfolio  company  whose  securities  are 
held  by  it  and  one  or  more  Funds,  or  to 
exerdse  warrants  or  other  rights  to 
purchase  securities  of  such  an  issuer, 
notice  of  such  transaction  will  be 
provided  to  such  other  Fund(s), 
including  its  or  their  non-interested 
Trustees  at  the  earliest  practical  time. 
The  Adviser  will  formulate  a 
recommendation  as  to  the  proposed 
partidpation  by  a  Fund  in  a  follow-on 
investment  and  provide  the 
recommendation  to  the  non-interested 
Trustees  of  the  Fund  along  with  notice 
of  the  total  amount  of  the  follow-on 
investment.  Each  Fund's  non-interested 
Trustees  will  make  their  own 
determination  with  resped  to  follow-on 
investments.  Follow-on  investments 
will  be  entered  into  on  the  same  basis 
as  initial  Co-Investments  and  will  be 
subjed  to  the  same  approval  procedure 
as  those  required  for  initial  Co- 
Investments.  Assuming  that  the  amount 
of  a  follow-on  investment  available  to  a 
Fund  is  not  based  on  the  amount  of  the 
Fund's  initial  Co-Investment,  the 
relative  amount  of  investment  by  each 
Fund  partidpating  in  a  follow-on 
investment  will  be  based  on  a  ratio 
derived  by  comparing  the  capital 
available  for  investment  of  each 
participating  Fund,  Private  Fund  and/or 
the  Adviser  or  its  affiliate,  as  applicable, 
with  the  total  amount  of  the  available 
follow-on  investment.  Each  Fund  will 
participate  in  such  investment  if  a 
majority  of  its  non-interested  Trustees 
determines  that  such  action  is  in  the 
best  interest  of  the  Fund.  The  non- 
interested  Trustees  of  each  Fund  will 
record  in  their  records  the 
recommendation  of  the  Adviser  and 
their  dedsion  as  to  whether  to  engage  in 
a  follow-on  transaction  with  resped  to 
that  portfolio  company,  as  well  as  the 
basis  for  such  dedsion. 

16.  A  dedsion  by  the  Trustees  of  a 
Fund  (i)  not  to  partidpate  in  a  Co- 
Investment,  (ii)  to  take  less  or  more  than 
the  Fund's  full  pro  rata  allocation,  or 
(iii)  not  to  sell,  exchange,  or  otherwise 
dispose  of  a  Co-Investment  in  the  same 
manner  and  at  the  same  time  as  another 
Fund  or  a  Private  Fund  shall  include  a 
finding  that  such  dedsion  is  fair  and 
reasonable  to  the  Fund  and  not  the 
result  of  overreaching  of  the  Fund  or  its 
securityholders  by  the  JMvate  Funds 
and/or  the  Adviser  or  its  affiliate,  as 
applicable.  The  non-interested  Trustees 
of  each  Fund  vrill  be  provided  quarterly 
for  review  all  information  concerning 
Co-Investments  made  by  the  Funds,  the 
Private  Funds,  and/or  the  Adviser  or  its 
affiUate.  as  applicable,  including  Co- 
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Investments  in  which  the  Fund  declined 
to  participate,  so  they  may  determine 
whether  all  Co- Investments  made 
during  the  preceding  qiiarter.  including 
those  Co-Investments  they  declined, 
complied  with  the  conditions  set  forth 
above.  In  addition,  the  non-interested 
Trustees  of  each  Fund  will  consider  at 
least  annually  the  continuing 
appropriateness  of  the  standards 
estabUshed  for  Co- Investments  by  the 
Fund,  including  whether  use  of  such 
standards  continues  to  be  in  the  best 
interest  of  the  Fund  and  its 
securityholders  and  does  not  involve 
overreaching  of  the  Fund  or  its 
securityholders  on  the  part  of  any  party 
concerned. 

17.  No  non-interested  Trustee  of  a 
Fund  will  be  an  afBliated  person  of  a 
Private  Fund  or  have  had.  at  any  time 
since  the  beginning  of  the  last  two 
completed  fiscal  ycMrs  of  any  Private 
Fund,  a  material  business  or 
professional  relationship  with  any 
Private  Fund. 

18.  A  Fund,  each  Private  Fund,  and/ 
or  the  Adviser  or  its  affiliate,  as 
applicable,  will  each  bear  its  own 
expenses  associated  with  the 
disposition  of  portfolio  securities.  The 
expenses,  if  any,  of  distributing  and 
registering  secxmties  under  the 
Securities  Act  sold  by  the  Fund,  one  or 
more  Private  Funds,  and/or  the  Adviser 
or  its  affiliate,  as  applicable,  at  the  same 
time  will  be  shared  by  the  Fund,  the 
selling  Private  Fund(s),  and/or  the 
Adviser  or  its  affiliate,  as  applicable,  in 
proportion  to  the  relative  amounts  they 
are  selling. 

19.  Other  than  as  provided  in 
condition  1 1 ,  neither  the  Adviser  nor 
any  of  its  affiliates  (other  than  the 
Private  Funds  pursuant  to  any  order 
isaiied  on  this  application)  nor  any 
director  of  the  Fund  will  participate  in 
a  Co-Investment  with  the  Fund  unless  a 
separate  exemptive  order  with  respect  to 
such  Co-Investment  has  been  obtained. 
For  this  purpose,  the  term  "participate" 
shall  not  include  either  the  existing 
interests  of  the  Adviser  or  its  affiliates 
in,  or  their  management  foe  and  expense 
reimbursement  arraitgements  with. 
Private  Funds,  and  the  term 
"pariicipate"  shall  also  not  include  any 
reimbursement  from  direct  investment 
issuers  described  in  condition  1 1  above. 

20.  The  Fund  will  maintain  all 
records  required  of  it  by  the  Act,  and  all 
records  referred  to  or  required  under 
these  conditions  will  be  available  for 
inspection  by  the  SEC.  Th(>  Fund  will 
also  maintain  the  records  required  by 
section  57(f)(3)  of  the  Act  as  if  the  Fund 
was  a  business  development  company 
and  the  Co-Investments  were  approved 


by  the  non-interested  Trustees  imder 
section  57(f). 

For  the  Commission,  by  the  Division  of 
Invoatmeiit  Msns§emi>nt,  punuant  to 
delegated  authority. 

Marsarat  H.  McFariand. 

Deputy  Secretary. 
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[■nveettneni  Compeny  Act  nsleeec  No. 
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E.  Acquisraon  Corp.;  Notlee  of 
Appllcellon 

Novamber  0, 1090. 

aobicy:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Nodce  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  E.  Acquisition  Corp. 
RCLEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  Investment  company. 
FUNG  DATE:  The  application  was  filed 
on  August  27, 1996.  and  amended  on 
October  23. 1996. 

HEAHNQ  OA  NOrnPICATION  Of  HEAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  2, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  f<Mrm  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street.  N.W.,  Washington  D.C.  20549. 
Applicants.  205  East  42nd  Street,  Suite 
2020,  New  York,  New  York  10017. 

FOR  FURTHER  MFORMATKM  COIfTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  942-0584.  or  Alison  E.  Baur. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  CompMny 
Regulation). 

SUPPLEMENTARY  MF0RMAT10N:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fixim  the  SEC's 
Public  Reference  Branch. 


APPUCANTS  REPRESENTATIONS 

1.  Applicant  is  a  non-diversified, 
closed-end  management  investment 
company  organissd  as  a  corporation 
under  the  laws  of  Delaware.  On 
December  27, 1995.  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  under  the  Act.  Applicant  never  filed 
a  registration  statement  under  the  Act  or 
under  the  Securities  Act  of  1933. 

2.  In  connection  with  its  formation, 
on  December  22, 1995.  applicant  sold 
100  shares  of  common  stock  to  its  sole 
stockholder  at  a  price  of  $100  per  share. 
Upon  dissolution,  applicant  distributed 
$10,000  in  cash  to  the  stockholder. 

3.  Applicant  has  no  assets,  debts  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding. 

4.  Applicant  has  filed  a  certificate  of 
dissolution  under  Delaware  law. 

5.  Applicant  is  not  now  engaged,  nw 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  SBC,  by  the  Division  of  Invastment 
Managemant,  undar  delagatad  authority. 
Maisaral  H.  McFarlaad. 
Deputy  Secretary. 
(FR  Doc.  90-29042  Filed  11-12-96:  6c45  am) 


[Ret.  No.  IC-22323;  812-10174] 

SunAmertca  Series  Trust,  et  al.;  Notice 
of  Appikatton 

November  6, 1990. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  SunAmerica  Series  Trust 
(the  "Series  Trust"),  SunAmerica  Equity 
Funds  (the  "Equity  Trust"  or 
collectively  with  the  Series  Trust. 
"Trusts")  on  behalf  of  SunAmerica 
Global  Balanced  Fund  ("Global"),  and 
SunAmerica  Asset  Management  Corp 
("SAAMCo"  or  the  "Adviser"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  thereunder;  and  from 
certain  disclosure  requirements  set  forth 
in  item  22  of  Schedule  14 A  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act");  items  2,  5(b)(iii),  and 
16(a)(iii)  of  Form  N-1  A;  item  3  of  Form 
N-14;  item  48  of  Form  N-SAR;  and 
sections  6-07(2)  (a),  (b).  and  (c)  of 
Regulation  S-X. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  permitting  the  Adviser 
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to  enter  into  or  amend  contracts  with 
subadvisers  without  obtaining 
shareholder  approval  and  permitting 
applicants  to  disclose  only  aggregate 
subadvisory  fees  for  each  portfolio  in 
their  prospectuses  and  other  reports. 
FNJNQ  DATES:  The  application  was  filed 
on  May  29, 1996,  and  amended  on 
October  31, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  1. 1996,  and  shoiUd  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  Series  Trust,  P.O.  Box 
54299.  Los  Angeles.  CA  90054-0299: 
Equity  Trust  and  SAAMCo,  The 
SunAmerica  Center,  733  Third  Avenue. 
New  York.  N.Y.  10017-3204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees.  Senior  Counsel, 
at  (202)  942-0581,  or  Mercer  E.  Bullard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Trusts  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Massachusetts  business  trust.  The 
Series  Trust,  currently  composed  of 
eighteen  separate  portfolios  (each  a 
"Series  Portfolio"),  was  established  to 
provide  a  funding  medium  for  certain 
annuity  contracts  issued  by  the  Variable 
Separate  Account  and  FS  Variable 
Separate  Account,  which  are  separate 
accounts  of  Anchor  National  Life 
Insurance  Company  and  First 
SunAmerica  Life  Insurant  Company, 
respectively.  The  Equity  Trust  is 
currently  composed  of  six  separate 
portfolios  (each  an  "Equity  Portfolio"). 
Global  is  the  only  Equity  Portfolio  to 
which  the  application  ciirrenUy  applies 


(Global  and  each  Series  Portfolio  are 
referred  to  herein  as  the  "Portfolios").' 

2.  Each  Portfolio  has  its  own 
investment  objectives  and  policies  and 
each  is  managed  as  though  it  was  a 
separate  mutual  fund  issuing  its  own 
shares.  Some  PortfoUos  benefit  from 
discretionary  advisory  services  provided 
by  one  or  more  separate  registered 
investment  advisers  ("Subadvisers"), 
which  are  retained  and  compensated  by 
the  Adviser.  Applicants  state  that  the 
Trusts'  prospectuses  disclose  that  the 
Adviser  has  the  authority  to  hire  one  or 
more  Subadvisers  for  a  Portfolio,  and 
that  the  Adviser  is  responsible  for 
monitoring  the  Subadvisers' 
performance  and  recommending 
replacement  Subadvisers  to  the  Board 
from  time  to  time. 

3.  The  Adviser,  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  as 
amended,  has  entered  into  an 
investment  advisory  agreement 
("Advisory  Agreement")  with  each 
Trust.  The  Advisory  Agreements 
provide  that  the  Adviser  shall  manage 
the  Trusts'  investments,  adnunister  their 
business  affairs,  provide  office  space 
and  other  facilities  and  equipment  for 
the  management  of  the  affairs  of  the 
Trusts,  and  pay  the  compensation  of 
certain  officers  of  the  Trusts  who  are 
affiliated  persons  of  SAAMCo.  The 
Advisory  Agreements  further  provide 
that  the  Adviser  may  delegate  the 
management  of  a  Portfolio's  investments 
to  the  Subadviser  of  the  Portfolio,  if  any. 
For  its  services,  the  Adviser  receives 
from  each  Trust  a  fee  based  on  the  net 
assets  of  each  Portfolio. 

4.  SAAMCo  has  in  turn  entered  into 
an  agreement  with  each  Subadviser 
("Subadvisory  Agreement").  The 
Subadvisory  Agreements  are  similar  in 
all  material  respects  except  for  the 
names  of  the  Subadvisers  and  the  rates 
of  compensation,  which  are  a  portion  of 
the  management  fee  that  is  paid  by  each 
Portfolio  to  SAAMCo  and  which 
SAAMCo  pays  to  the  Subadvisers. 

5.  The  Adviser,  either  alone  or  with 
the  assistance  of  one  or  another  of  its 
SimAmerica  corporate  affiliates,  is 
responsible  for  (a)  supervising  the 
Subadvisers'  compliance  with  state  and 
federal  regulations,  (b)  analyzing  the 
composition  of  the  investment 
portfolios  of  the  Portfolios  and 


'  Applicants  also  request  relief  with  respect  to 
any  series  of  either  Trust,  now  existing  or  organized 
in  the  future,  and  for  any  open-end  management 
investment  company  or  series  thereof  advised  by 
the  Adviser,  or  a  person  controlling,  controlled  by 
or  under  common  control  with  the  Adviser  in  the 
future,  provided  that  such  investment  company  or 
series  operates  in  substantially  the  same  manner  as 
the  Portfolios  and  complies  with  the  conditions  to 
the  requested  order. 


preparing  reports  thereon  for  the  Board 
of  Trustees  of  each  Trust  (the  "Trustees" 
or  the  "Board"),  or  any  committee  of  the 
Board,  (c)  evaluating  each  Portfolio's 
performance  in  comparison  to  similar 
mutual  funds  and  otner  market 
information,  (d)  conducting  searches  for 
replacement  Subadvisers.  and  selecting, 
subject  to  the  review  and  approval  of 
the  Trustees.  Subadvisers  who  have 
distinguished  themselves  by  able 
performance  in  their  respective  areas  of 
responsibility  and  overseeing  their 
continued  performance,  and  (e) 
preparing  presentations  to  shareholders 
analyzing  the  Portfolios'  investment 
program  and  performance. 

6.  Under  the  Subadvisory 
Agreements,  the  Subadvisers  manage 
the  investment  and  reinvestment  of  the 
assets  of  the  resp>ective  Portfolios  for 
which  they  are  responsible.  Each  of  the 
Subadvisers  is  independent  of  SAAMCcT 
and  discharges  its  responsibilities 
subject  to  the  policies  of  the  Trustees 
and  the  oversight  and  supervision  of 
SAAMCo,  which  pays  the  Subadvisers' 
fees.  Currendy,  SAAMCo  divides  the 
subadvisory  services  for  Global  between 
itself  and  a  Subadviser,  while  the  other 
Portfolios  each  have  either  a  single 
Subadviser  or  are  managed  solely  by 
SAAMCo.  Applicants  intend  that,  in  the 
future,  a  Portfolio  may  be  managed  by 

a  single  Subadviser  or  may  be  allocated 
by  the  Adviser  between  or  among  more 
than  one  Subadviser.  None  of  the 
Subadvisers  are  affiliated  persons  of  the 
Adviser,  as  defined  in  section  2(a)(3)  of 
the  Act. 

7.  Applicants  request  an  exemption 
from  section  15(a)  of  the  Act  and  rule 
18f-2  thereunder  to  permit  the  Adviser 
to  enter  into  a  Subadvisory  Agreement 
for  a  Portfolio  or  to  amend  an  existing 
Subadvisory  Agreement  without 
obtaining  shareholder  approval  thereon. 
The  exemption  would  cover  new 
Subadvisory  Agreements  necessitated 
because  the  prior  Subadvisory 
Agreements  were  terminated  as  a  result 
of  an  assignment  (as  defined  in  section 
2(a)(4)  of  the  Act). 

8.  Applicants  also  request  an 
exemption  from  certain  disclosure 
requirements,  as  described  below,  that 
may  require  disclosure  of  fees  paid  to 
individual  Subadvisers. 

9.  Item  2  of  Form  N-1  A  requires  the 
Trusts  to  disclose  in  their  prospectuses, 
as  a  percentage  of  average  net  assets, 
management  fees  paid  by  them.  Item 
5(b)(iii)  of  Form  N-1  A  requires  that  the 
Trusts  set  forth  in  their  prospectuses  "a 
brief  description  of  the  investment 
adviser's  compensation."  Item  16(a)(iii) 
of  Form  N-1  A  requires  that  the  Trusts 
set  forth  in  their  Statements  of 
Additional  Information  for  each 
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investment  adviser  its  compensation 
and  the  method  of  computing  the 
advisory  fee. 

10.  Item  3  of  Form  N-14.  the 
registration  form  for  business 
combinations  involving  investment 
companies,  requires  the  inclusion  of  a 
"table  showing  the  current  fees  for  the 
registrant  and  the  com(>any  being 
acquired  and  pro  forma  fees,  if  different, 
for  the  registrant  after  giving  effect  to 
the  transaction  using  the  format 
prescribed"  in  item  2  of  Form  N-1  A. 

11.  Rule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
Investment  company  to  comply  with 
Schedule  14A  under  the  Exchange  Act. 
Subparagraphs  (a)(3)(iv).  (c)(l)(ii)  and 
(c)(l)(iii)  of  Item  22  of  Schedule  14A 
and  paragraphs  (c)(8)  and  (c)(9)  of  Item 
22  of  Schedule  14A,  taken  together, 
require  that  a  proxy  statement  on  a 
shareholder  meeting  at  which  an 
advisory  contract  is  to  be  voted  upon, 
shall  include,  among  other  information, 
the  "rate  of  compensation  of  the 
investment  adviser"  and  the  "aggregate 
amount  of  the  investment  adviser's  fee." 

12.  Item  48  of  Form  N-SAR  provides 
that  the  Trusts  must  disclose  the  rate 
schedule  for  fees  paid  to  their 
investment  advisers,  including  the 
Subadvisers.  Items  6-07(2)  (a),  (b),  and 
(c)  of  Regulation  S-X  may  be  deemed  to 
require  that  the  Trusts'  financial 
statements  contain  information 
concerning  fees  paid  to  the  Subadvisers 
by  the  Adviser. 

13.  Applicants  propose  to  disclose 
(both  as  a  dollar  amount  and  as  a 
percentage  of  the  Portfolio's  net  assets) 
in  each  Trust's  registration  statement 
and  other  public  documents  only  the 
"Aggregate  Fee  Disclosure,"  which 
means:  (a)  the  total  advisory  fee  charged 
by  the  Adviser  with  respect  to  each 
Portfolio:  (b)  the  aggregate  fees  paid  by 
the  Adviser  to  all  Subadvisers  managing 
assets  of  each  Portfolio;  (c)  the  net 
advisory  fee  retained  by  the  Adviser 
with  respect  to  each  Portfoho  after  the 
Adviser  pays  all  Subadvisers  managing 
assets  of  the  Portfolio;  and  (d)  fees  paid 
to  any  Subadviser  who  is  an  affiliated 
person  (as  defined  in  section  2(a)(3)  of 
the  Act)  of  either  Trust  or  the  Adviser 
other  than  by  reason  of  serving  as  a 
Subadviser  (an  "Affihated  Subadviser"). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
imlawful  for  any  person  to  act  as 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  written  contract  that  has  been 
approved  by  a  majority  of  the 
investment  company's  outstanding 
securities.  Rule  18f-2  under  the  Act 
provides  that  each  series  or  class  of 


stock  in  a  series  company  affiected  by  a 
matter  must  approve  such  matter  if  the 
Act  requires  shareholder  approval. 

2.  AppUcants  assert  that  tne  requested 
exemption  will  permit  the  Adviser  to 
more  efficiently  perform  the  functions 
the  Portfolios  are  paying  it  to  perform: 
selecting  and  monitoring  the 
performance  of  Subadvisers,  and 
changing  Subadvisers  with  Board 
approval.  Applicants  believe  that 
requiring  shareholders  to  approve  each 
new  Subadviser  would  not  only  result 
in  unnecessary  administrative  expense 
to  the  Portfolios,  but  could  also  result  in 
harmful  delays  in  executing  changes  in 
Subadvisers.  Applicants  note  that 
primary  responsibility  for  management 
of  the  Portfolios  is  vested  in  the 
Adviser,  subject  to  oversight  by  the 
respective  Board.  Applicants  also  note 
that  its  contracts  with  the  Trusts  v^U 
remain  fully  subject  to  the  requirements 
of  section  1 5(a)  of  the  Act  and  rule  18f- 
2  thereunder,  including  the 
requirements  for  shareholder  voting. 

3.  Applicants  also  state  that  the 
Trusts'  prospectuses  disclose 
information  concerning  the  identity, 
ownership,  and  qualifications  of  the 
Subadvisera  in  full  compliance  with 
Form  N-IA.  Further,  the  information 
statement  described  in  condition  3 
below  would  provide  shareholders  with 
all  information  regarding  a  new 
Subadviser  or  a  material  change  in  a 
Subadvisory  Agreement  to  the  same 
extent  as  would  be  set  forth  in  a  proxy 
statement.  Applicants  contend  that 
investors  therefore  would  be  in  a 
position  to  make  a  fully  informed 
investment  decision  as  to  the  purchase, 
redemption  or  retention  of  Portfolio 
shares.  In  addition,  applicants  assert 
that,  if  the  exemptive  relief  is  not 
granted,  all  shareholders  would  bear  the 
higher  expenses  associated  with  formal 
proxy  solicitations  without  receiving 
more  meaningful  disclosure. 

4.  Because  of  the  desire  of  most 
investment  advisers  to  price  their 
services  based  on  "posted"  fee  rates, 
applicants  believe  that,  in  the  absence  of 
the  requested  rehef,  the  Adviser,  the 
Trusts  and  shareholders  of  the  Portfolios 
may  be  able  to  obtain  a  specific 
Subadviser's  services  only  by  the 
Adviser  paying  higher  fee  rates  than  it 
would  otherwise  be  able  to  negotiate  if 
the  rates  were  not  disclosed  publicly.  If 
the  Adviser  must  pay  higher  fees, 
appUcants  argue  that  it  must  charge  the 
Portfolios  or  the  shareholders  higher 
fees  to  cover  its  cost  of  doing  business. 
Applicants  submit  that  the 
nondisclosure  of  individual 
Subadviser's  fees  is  in  the  best  interest 
of  the  Portfolios  and  their  shareholdere, 
where  disclosure  of  such  fees  would 


increase  costs  to  shareholders  without 
an  o^etting  benefit. 

5.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  ^e  public  interest  and 
consistent  with  the  protectirai  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
requested  relief  meets  this  standard. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  Adviser  will  provide  general 
management  and  administrative 
services  to  the  Trusts,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
the  Trusts'  securities  portfolios,  and, 
subject  to  review  and  approval  by  each 
Board  with  respect  to  its  respective 
Portfolios,  will  (a)  set  the  Portfolios' 
overall  investment  strategies:  (b)  select 
Subadvisers:  (c)  monitor  and  evaluate 
the  performance  of  Subadvisers:  (d) 
allocate  and,  when  appropriate, 
reallocate  a  PortfoUo's  assets  among  its 
Subadvisers  in  those  cases  where  a 
Portfolio  has  more  than  one  Subadviser; 
and  (e)  implement  procedures 
reasonably  designed  to  ensure  that  the 
Subadvisers  comply  with  the  Trusts' 
and  the  relevant  Portfolio's  investment 
objectives,  policies,  and  restrictions. 

2.  Before  a  Portfolio  may  rely  on  any 
order  granting  the  requested  relief,  the 
operation  of  the  Portfolio  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  its 
outstanding  voting  securities  (or,  in  the 
case  of  the  Series  Trust,  by  the 
unitholders  of  any  separate  account  for 
which  the  Series  Trust  serves  as  a 
funding  medium),  as  defined  in  the  Act, 
or,  in  the  case  of  a  new  Portfolio  whose 
public  shareholders  purchased  shares 
on  the  basis  of  a  prospectus  containing 
the  disclosure  contemplated  by 
condition  4  below,  by  the  sole 
shareholder  before  offering  of  shares  of 
such  Portfolio  to  the  public. 

3.  Each  Trust  will  furnish  to  its 
shareholders  all  information  about  a 
new  Subadviser  or  Subadvisory 
Agreement  for  one  of  its  Portfolios  that 
would  be  included  in  a  proxy  statement, 
except  as  may  be  modified  by  the  order 
with  respect  to  the  disclosure  of  fees 
paid  to  the  S<roadvisers  (the  "Disclosure 
Order").  Such  information  will  include 
disclosure  as  to  the  level  of  fees  to  be 
paid  to  the  Adviser  and  each  Subadviser 
of  the  Portfolio  (unless  the  Trust  is 
relying  on  the  Disclosure  Order,  in 
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which  case  it  will  include  Aggregate  Fee 
Disclosure)  and  any  change  in  such 
disclosure  caused  by  the  addition  of  a 
new  Subadviser  or  any  material  change 
in  a  Subadvisory  Agreement.  Each  Trust 
will  meet  this  condition  by  providing  its 
shareholders  with  an  informal 
information  statement  complying  with 
the  provisions  of  Regulation  14C  tmder 
the  Exchange  Act  and  Schedule  14C 
theretmder.  With  respect  to  a  newly 
retained  Subadviser,  or  a  change  in  a 
Subadvisory  Agijaement,  this 
information  statement  will  be  provided 
to  shareholders  of  the  Portfolio  a 
maximum  of  sixty  (60)  days  cdter  the 
addition  of  the  new  Subadviser  or  the 
implementation  of  any  change  in  a 
Subadvisory  Agreement.  The 
information  statement  will  also  meet  the 
teqtiirements  of  Schedule  14A,  except 
as  may  be  modified  by  the  Disclosure 
Order.  The  Series  Tnut  will  ensure  that 
the  information  statement  is  furnished 
to  the  unitholders  of  any  separate 
account  for  which  the  Series  Trust 
serves  as  a  funding  mediimi. 

4.  Each  Trust  wul  disclose  in  its 
prospectus  the  existence,  substance  and 
effect  of  the  order. 

5.  No  trustee,  director,  or  officer  of  a 
Trust  or  director  or  officer  of  the 
Adviser  will  own  directly  or  indirectly 
(other  than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  any 
such  director,  trustee  or  officer)  any 
interest  in  any  Subadviser  except  for  (a) 
ownership  of  interests  in  the  Adviser  or 
any  entity  that  controls,  is  controlled  by 
or  is  imder  common  control  with  the 
Adviser;  or  (b)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a 
Subadviser  or  any  entity  that  controls,  is 
controlled  by  or  is  under  conunon 
control  with  a  Subadviser. 

6.  The  Adviser  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser  without  such 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Portfolio. 

7.  At  all  times,  a  majority  of  the 
members  of  each  Board  will  be  persons 
each  of  whom  is  not  an  "interested 
person"  of  the  respective  Trust  as 
defined  in  Section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Trustees. 

8.  When  a  Subadviser  change  is 
proposed  for  a  Portfolio  with  an 
Affiliated  Subadviser,  the  Board, 
including  a  majority  of  the  Independent 
Trustees,  will  make  a  separate  finding. 


reflected  in  the  Board's  minutes,  that 
such  change  is  in  the  best  interests  of 
the  Portfolio  and  its  shareholders  (or,  in 
the  case  of  the  Series  Trust,  the 
unitholders  of  any  separate  accotmt  for 
which  the  Series  Trust  serves  as  a 
funding  mediimi)  and  does  not  involve 
a  conflict  of  interest  from  which  the 
Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

In  addition  to  the  above  conditions, 
applicants  agree  to  comply  vnth  the 
following  conditions  prior  to  rel3ring  on 
the  Disclosure  Order 

9.  Each  Trust  will  disclose  both  as  a 
dollar  amount  and  as  a  percentage  of  a 
Portfolio's  net  assets  in  its  registration 
statement  the  respective  Aggregate  Fee 
Disclosure. 

10.  The  Independent  Trustees  shall 
retain  and  be  represented  by 
independent  counsel  knowledgeable 
about  the  Act  and  the  duties  of 
Independent  Trustees.  The  selection  of 
such  counsel  shall  at  all  times  be  within 
the  discretion  of  the  Independent 
Trustees. 

11.  The  Adviser  will  provide  the 
Board,  no  less  fi«quently  than  quarterly, 
information  about  the  Adviser's 
profitability  on  a  per-Portfolio  basis. 
Such  information  will  reflect  the  impact 
on  profitability  of  the  hiring  or 
termination  of  any  Subadviser  during 
the  applicable  quarter. 

12.  Whenever  a  Subadviser  is  hired  or 
terminated,  the  Adviser  will  provide  the 
Board  information  showing  the 
expected  impact  on  the  Adviser's 
profitability. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  96-29040  Filed  11-12-96;  8:45  am] 
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pnvestment  Company  Act  Retease  No. 
22322:811-0148] 

T.  Acquisition  Corp.;  Notice  of 
Application 

November  6, 1996. 

AGENCY:  Sectirities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  T.  Acquisition  Corp. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  August  27, 1996,  and  amended  on 
October  23, 1996. 


HEANNQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  ^C's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  shotild  be 
received  by  the  ^C  by  5:30  p.m.  on 
December  2, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  205  East  42nd  Street,  Suite 
2020,  New  York,  New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Titus,  Paralegal  SpeciaUst,  at 
(202)  942-0584,  or  Alison  E.  Baiu, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representation 

1.  Applicant  is  a  non-diversified, 
closed-end  management  investment 
company  organized  as  a  corporation 
under  the  laws  of  Delaware.  On 
December  27, 1995,  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  under  the  Act.  Applicant  never  filed 
a  registration  statement  imder  the  Act  or 
under  the  Securities  Act  of  1933. 

2.  In  connection  with  its  formation, 
on  December  22, 1995,  appUcant  sold 
100  shares  of  common  stock  to  its  sole 
stockholder  at  a  price  of  $100  per  share. 
Upon  dissolution,  applicant  distributed 
$10,000  in  cash  to  the  stockholders. 

3.  Applicant  has  no  assets,  debts  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding. 

4.  Applicant  has  filed  a  certificate  of 
dissolution  under  Delaware  law. 

5.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 
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For  tlM  SEC.  by  the  Division  of  Inveftmcnt 
ManagniMnt.  under  dalegitad  authority. 
Mwfmt  H.  McFMi«i4. 
Deputy  Secntary. 

(FR  Doc.  96-29041  Filed  11-12-96;  8:45  am] 
■LUNQ  COM  »i*-ai-M 


iMiMr  IMMing:  Notloe  of  Application 
To  WNhdraw  From  Listing  and 
Raylaaatlon;  (Umtad  Vision  Qroup, 
ConMnon  Stock.  $.001  Par  Valua  and 
nadawwable  Warrania)  Fila  No. 
1-12812 

November  6,  1996. 

United  Vision  Group,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange.  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the 
common  stock  is  listed  on  the  NASDAQ 
Bulletin  Board  and  is  held  of  record  by 
less  than  one  hundred  (100)  holders. 
The  Redeemable  Warrants  are  held  of 
record  by  twenty-six  (26)  holders,  and 
are  quoted  on  NASDAQ.  The  Company 
caimot  justify  the  expense  of  being 
listed  on  two  exchanges  and  thereby 
wishes  to  withdraw  from  the  Boston 
Stock  Exchange,  Inc. 

Any  interested  person  may,  on  or 
before  November  29,  1996,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
authority. 
fonathan  G.  Katz. 
Secretary 

|FR  Doc  96-29044  Filed  11-12-96;  8:45  amj 
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No.  34-47tM;  FIto  Na 


Saw  nagulatory  OrBaniMttowa;  Wotica 
of  FWng  of  Propoaad  Rula  Changa  by 
tha  Amartcan  Stock  Exchanga,  Inc. 
Relating  to  Varloua  Updalaa  to  Amax 
Trading  Rulaa  and  Company  QuMa 
Section  402 

November  6, 1996. 

Piuvuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
October  16, 1996,  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  nile  change  as  described  in 
Items  I.  n.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organiutioa'a 
Statement  of  the  Terms  of  Subetanca  of 
the  Propoeed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rules  126. 132, 135.  152,  171. 
340, 904,  950  and  Section  402  of  the 
Compahy  Guide  to  update  or  clarify 
those  provisions. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex.  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Propoaad  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  pur{>ose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  stunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  following  is  a  description  of  the 
proposed  rule  changes: 

Amex  Rule  126:  Precedence  of  Bids  and 
Ofihrs 

This  rule  specifies  the  rules  of 
precedence  with  respect  to  bids  and 


'  15  U.S.C.  78«<b)(l). 


oSen.  However,  unlike  Rule  108.  which 
governs  parity  and  priority  at  openings, 
Rule  126  does  not  specify  how 
securities  to  be  executed  are  to  be 
divided  between  orders  that  are  on 
parity.  Rule  108  provides  that  all  orders 
entiUed  to  precedence  are  first  paired 
off,  and  the  balance  of  securities  to  be 
executed  are  divided  as  equally  as 
practicable  between  the  specialist  and 
the  brokers  on  parity.  However,  when 
the  specialist  has  an  accumulation  of 
orders  on  his  book  representing  a 
substantial  amount  of  the  security  at  a 
limit  equal  to  the  proposed  opening 
price,  the  specialist  is  entitled  to 
execution  of  the  following  percentages 
of  the  limit  orders  to  be  executed:  60% 
when  there  is  one  broker  on  parity,  40% 
when  there  are  2-5  brokers  on  parity, 
and  30%  when  there  are  6  or  more 
brokers  on  parity.  Although  in  practice 
the  Exchange  has  been  using  Rule  108 
as  a  guideline  for  non-opening 
situations,  this  has  been  confusing  at 
times  to  members.  Therefore,  the 
Exchange  proposes  that  Rule  126  be 
amended  to  incorporate  such 
procedures. 

Amex  Rule  132:  Price  Adjustment  of 
Open  Orders  on  "Ex-Date" 

When  a  security  is  quoted  ex- 
dividend,  ex-distribution,  ex-rights,  or 
ex-interest  (except  for  stock  dividends 
and  distributions).  Ruile  132(a)  provides 
that  the  specialist  must  generally  reduce 
all  open  orders  to  buy  and  open  stop 
orders  to  sell  by  the  cash  value  of  the 
payment  or  rights.  However,  there 
occasionally  has  been  some  confusion 
concerning  stop  limit  orders  because  the 
rule  does  not  specifically  provide  that 
both  the  limit  and  the  stop  price  must 
be  reduced.  Therefore,  the  Exchange 
proposes  that  paragraph  (a)  be  amended 
to  provide  such  specificity.  This  change 
also  will  conform  Rule  132  to  New  York 
Stock  Exchange  ("NYSE")  Rule  118. 

Miscellaneous 

The  Exchange  also  proposes  that  the 
following  rules  be  amended  to  make 
minor  updating  changes: 

A.  Rule  1 35-— delete  the  reference  to 
sales  sheets  published  by  "Francis 
Emory  Fitch.  Inc."  because  the 
Exchange  no  longer  utilizes  this 
company's  service. 

B.  Rule  152 — delete  the  reference  to 
Rule  570  because  Rule  570  was 
rescinded. 

C.  Rule  340 — change  the  reference  to 
the  Exchange's  "Market  Operations 
Division"  to  the  "Exchange." 

D.  Rule  171 — ^remove  the  prohibition 
against  specialist  units  of  less  than  three 
natural  persons  to  conform  with  a 
comparable  NYSE  provision. 
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E.  Rule  904 — change  the  reference  to 
the  Exchange's  "Membership 
Compliance  Division"  to  the 
"Exchange." 

F.  Rule  950— delete  Rule  170  from  the 
list  of  rules  that  are  applicable  in  their 
entirety  to  option  transactions  because 
aU  of  tha,t  rule's  commentary  is  not 
applicable  (paragraph  (n)  of  Rule  950 
already  specifies  which  portions  of  Rule 
170  are  applicable). 

G.  Section  402  of  the  Company 
Guide — add  Bloomberg  Business  News 
to  the  list  of  approved  services  for 
disclosure  of  material  information. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b) '  of  the  Act  in  general  and  furthere 
the  objectives  of  Section  6(b)(5)  ^  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investora  and  the  public  interest.  The 
Exchange  also  believes  the  proposed 
rule  change  is  consistent  with  Section 
11(b)  4  of  the  Act  which  allows 
exchanges  to  promulgate  rules  relating 
to  specialists  in  order  to  maintain  fair 
and  orderly  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

m.  Date  of  ECfisctiveness  of  the 
Proposed  Rule  Change  and  Timing  fin* 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regidatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


M5  U.S.C.  78«b). 
>  15  U.S.C  7««b)(5). 
*  15  U.S.C.  78k.Cb). 


IV.  Solicitation  of  Cooimaits 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Pereons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
39  and  should  be  submitted  by 
December  4, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-29043  Filed  11-12-96;  8:45  am] 
BH.UNO  OOOC  SOie-OI-M 


[Release  No.  34-37922;  File  No.  SR-NASO- 
««^«0] 

Self-Regulatory  Organlzatlona;  Notice 
of  niing  of  Propoaad  Rule  Change  by 
the  National  Aaaociation  of  SacurMaa 
Dealers,  Inc.  Amending  the  Inclusion 
Criteria  for  tha  Supplemental  List  of 
the  Mutual  Fund  Quotation  Servtae 

November  S.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1).  notice  is 
hereby  given  that  on  October  18, 1996, 
the  National  Association  of  Securities 
Dealere,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statemant  of  the  Terms  of  Snbrtance  of 
the  Propoeed  Role  Change 

The  NASD  is  submitting  this  rule 
filing  to  amend  the  minimum 
requirements  for  inclusion  in  the 
Mutual  Fimd  Quotation  Service 
("Service").  Specifically,  the  NASD 
proposes  to  amend  NASD  Rule  6800  to 
provide  new  criteria  to  permit  smaller 
mutual  funds  to  disseminate  their  prices 
via  the  Service.  The  specific  criteria  are 
set  forth  below.  (Additions  are 
italicized;  material  to  be  deleted  is 
bracketed). 

NASD  Rule  6800.  MUTUAL  FUND 
QUOTA  TION  SERVICE 


(d)  Supplemental  List 

An  eligible  fund  shall  be  authorized 
for  inclusion  in  the  Supplemental  List 
released  to  vendors  of  Nasdaq  Level  1 
Service  if  the  fund:  (1)  has  net  assets  of 
$10  million  or  more;  or  (2)  has  had  two 
full  years  of  operation,  [the  fund  has  at 
least  300  shareholdere  at  the  time  of 
initial  application  for  inclusion  in  the 
Supplemental  List.] 
•        •        •        •        • 

n.  Self-Regulatory  Organisatioo's 
Statement  of  the  Purpose  oC  and 
Statutory  Basis  for,  die  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  has  determined  to  amend 
the  criteria  for  inclusion  of  mutual 
funds  and  money  market  funds  in  its 
Service  facility.  The  Service  provides 
for  the  collection  and  dissemination  of 
prices  for  both  mutual  funds  and  money 
mariLet  funds.  The  Service  consists  of 
two  lists:  the  News  Media  List  and  the 
Supplemental  List.  The  News  Media 
List,^  which  is  not  being  amended  by 
this  rule  filing,  consists  of  data  on  more 


» 17  CFR  200.30-3(«)(12). 


■  The  criteria  for  inclution  in  the  News  Media  List 
are:  (1)  for  initial  inclusion — least  1,000 
shaiebolders  or  $25  million  in  net  assets:  (2)  for 
continued  inclusion — at  least  750  shareholders  or 
SI  5  million  in  net  assets. 
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than  6.000  funds  which  Nasdaq 
distributes  daily  to  newspapers  and  to 
vendors  through  its  Level  1  Service. 

Eligible  huids  that  do  not  qualify  for 
the  News  Medial  List  have  been  eligible 
for  price  dissemination  solely  through 
the  Level  1  Service.  The  criteria  for 
inclusion  in  this  list  of  smaller  funds 
has  been  a  size  test  based  on  the  number 
of  fund  shareholders  at  the  time  of 
initial  appUcation  for  inclusion  in  the 
Supplemental  List.  According  to  the 
Investment  Company  Institute  ("la"). 
approximately  2,100  funds  do  not 
qualify  for  either  the  News  Media  or 
Supplemental  Lists. 

Because  these  funds  do  not  qualify  for 
the  Nasdaq  Stock  Market.  Inc. 
("Nasdaq")  Service,  these  smaller  funds 
do  not  have  a  centralized  means  of 
disseminating  their  prices  to  broker- 
dealers,  rating  services  and  individual 
investors.  Instead,  these  funds  distribute 
their  prices  to  various  entities  by  fax  or 
telephone. 

Because  of  the  inefficiencies,  costs 
and  lack  of  transparency  associated  with 
the  fax  or  telephone  means  of 
communication,  the  Nasdaq  examined 
whether  the  Supplemental  List  criteria 
for  its  Service  could  be  refined  to  permit 
more  funds  to  provide  Nasdaq  with 
price  information  through  its  Level  1 
Service  which  is  distributed  over  more 
than  280.000  terminals.  In  the  course  of 
discussions  with  ICl.  it  became  apparent 
that  while  many  smaller  funds  may 
have  smaller  numbers  of  beneficial 
owners  that  keep  such  funds  from 
meeting  the  300  shareholder  test,  the 
same  funds  often  have  substantial  net 
assets.  Accordingly.  Nasdaq  determined 
to  revise  the  Supplemental  List  criteria 
to  delete  the  shareholder  requirement 
and  replace  it  with  two.  alternative 
standards.  First,  a  mutual  fund  may 
meet  the  Supplemental  List  inclusion 
standard  if  the  fund  has  net  assets  at  the 
time  of  application  of  SlO  million  or 
more.  In  the  alternative,  a  fund  would 
qualify  regardless  of  net  assets  or 
shareholder  members  if  it  has  operated 
for  two  full  years.  Under  this  new 
criteria,  Nasdaq  believes  that 
approximately  1,400  additional  funds 
would  quahfy  for  the  Supplemental 
List. 

The  NASD  believes  that  distribution 
of  Net  Asset  Value  information  for 
smaller  funds  significantly  aids 
investors  in  such  funds.  The  Service 
promotes  efficient  dissemination  of 
critical  information  to  a  wide  audience 
and  thereby  promotes  the  transparency 
of  smaller  fund  prices.  By  providing  a 
more  efficient  means  of  communicating 
this  information,  the  service  may  help 
the  affected  funds  in  containing  the 
costs  associated  with  distributing  this 


information  by  less  efficient  means. 
Accordingly,  the  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  in 
that  it  promotes  better  processing  of 
pricing  information  in  securities, 
protects  investors  and  the  pubHc 
interest,  and  is  designed  to  produce  fair 
and  informative  prices  for  smaller 
mutual  funds. 

B.  Self 'Regulatory  Otganixation's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
-proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiiBctiveneas  of  the 
Proposed  Rule  Change  and  Timing  For 
Commiasion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  4, 1996. 

For  the  Commisiion.  liy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  C7R  200.30-3(aKl2l. 
Maigaiet  H.  McFarUnd. 
Deputy  Secretary. 

(PR  Doc.  96-29036  Filed  11-12-96;  8:45  am] 
BIUJNQ  COM  a»1»«-M 


[RatoMS  No.  MSmS;  Fiollo:  SR-PSE- 
96-39] 

Self^egulatory  Organlxatlons;  Notic* 
of  Filing  and  lmm«diat»  CffecflvwiMs 
of  PropoMd  Ruto  Change  by  ttie 
Pacific  Stock  Exchanga,  Incorporated 
Relating  to  Amending  the  Minor  Rule 
Ptan  and  th*  Recommended  Fine 
Schedule 

November  6, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  October  10. 1996, 
the  Pacific  Stock  Exchange  Incorporated 
("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Exchange  has  designated  the  proposed 
rule  change  as  constituting  a  "non- 
controversial"  rule  change  under 
paragraph  (e)(6)  of  Rule  19b-4  under  the 
Act  which  renders  the  proposal  effective 
upon  receipt  of  this  filing  by  the 
Commission.^  The  Commission  is 
pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  Minor  Rule  Plan  ("MRP")  to  add 
certain  rules  for  which  violations  may 
be  adjudicated  pursuant  to  Rule  10.13. 
and  to  amend  its  Recommended  Fine 
Schedule  to  establish  recommended 
fines  for  violations  of  those  rules  and  to 
increase  the  recommended  fines  for 
certain  ndes  violations  already  subject 
to  the  MRP. 


■  The  PSE  htf  raprtMntad  that  this  propoMd  rule 
change:  (i)  will  not  lignificantty  affect  the 
protection  of  investors  or  the  public  interest:  (ii) 
will  not  impose  sny  signiGcant  burden  on 
competition,  and  (iii)  will  not  become  operative  for 
30  days  after  the  date  of  thU  filing.  The  PSE  also 
has  provided  at  least  five  business  days  notice  to 
the  Commission  of  its  intent  to  file  this  proposed 
rule  change,  as  requited  by  Rule  l9(>-4(e)(6)  under 
the  Act. 
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n.  Self^RegnUtory  Organization's 
Statement  of  the  Pnipose  of,  and 
Statutory  Basis  fw,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-iegulatoiy  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
sigtuficant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
its  MRP,2  whidi  provides  that  the 
Exchange  may  impose  a  fine  not  to 
exceed  $5,000  on  any  member,  member 
organization,  or  person  associated  with 
a  member  organization,  for  any  violation 
of  an  Exchange  rule  that  has  been 
deemed  to  be  minor  in  nature  and 
approved  by  the  Commission  for 
inclusion  in  the  MRP.  PSE  Rule  10.13. 
subsections  (hMj),  sets  forth  the 
specific  Exchange  rules  deemed  to  be 
minor  in  nature. 

Options  Floor  Rule  Violations 

The  Exchange  is  proposing  to  add  the 
following  Options  Floor  Pecorum  and 
Minor  Trading  Rule  Violations  to  the 
MRP:  (1)  Failure  to  obtain  Exchange 


'Rule  19d-l(c)(2)  under  the  Act  authorizes 
national  sacuriUes  exchangee  to  adopt  minor  rule 
violation  plans  for  the  summary  discipline  and 
abbreviated  reporting  of  minor  rule  violations  by 
cwriiange  members  and  memhiir  organizations.  See 
Securities  Exchange  Act  Release  No.  21013  Qune  1. 
1054).  49  FR  23828  QuM  8. 1984)  (order  approving 
amendments  to  paragraph  (c)(2)  of  Rule  19d-l 
under  the  Act).  The  PSE's  MRP  was  approved  tiy 
the  Commission  in  1985.  See  Securities  Exchange 
Act  Release  No.  22654  (November  21. 1985).  50  FR 
48853  (November  27. 1985)  (order  approving  File 
No.  SR-PSE-85-24).  In  1993.  the  Exchange 
amended  its  MRP  and  adopted  detailed  procedures 
relating  to  the  adjudication  of  minor  rule  violations. 
See  Securities  Exchange  Act  Release  No.  32510 
Oune  24. 1993).  58  FR  35491  Ouly  1. 1993). 
Thereafter,  the  Exchange  has  modified  its  MRP 
several  times.  See  Securities  Exchange  Act  Release 
Noa.  34322  Uuly  6. 1994).  59  FR  35958  Quly  14. 
1994):  35144  (December  23. 1994).  59  FR  67743 
(Peombet  30, 1994);  and  36622  (Decwnber  21. 
1995).  80  FR  67384  (December  29. 1995).  The 
Exchange  currently  has  pending  before  the 
Commission  a  proposal  to  provide  PSE  staff  with 
the  authority  to  maice  findings  of  rule  violations  and 
to  impose  fines  for  violations  of  rules  contained  in 
the  Exchange's  MKP.  See  Securities  Exchange  Act 
Release  No.  37592  (August  21, 1996).  61  FR  45468 
(August  29. 1996)  (File  No.  SR-PSE-96-26).  See 
alio  Securities  Exchange  Act  Release  No.  37799 
(October  9. 1996)  (File  No.  SR-PSE-96-30). 


approval  for  Member  or  Member  Firm 
electronic  devices  or  systems  used  for 
trading  purposes  on  the  Exchange  Floor 
(with  recommended  fines  of  $250,  $750 
and  $1,500  for  first,  second  and  third 
violations)  ;3  (2)  Failure  to  answer  a 
Trading  Crowd/LMM  Questionnaire  as 
required  (Option  Floor  Procedure 
Advices  ("OFPA")  B-13(c})  (with 
recommended  fines  of  $250.  $500  and 
$750  for  first,  second  and  third 
violations);  (3)  Violations  of  rules  on 
visitors  to  the  Options  Floor  (Rule  6.2(a) 
and  OFPA  F^2)  (with  recommended 
fines  of  $250.  $500  and  $1,000  for  first, 
second  and  third  violations):  and  (4) 
Misuse  of  Member  badge  or  Member 
Finn  identification  (OFPA  F-1)  (with 
recommended  fines  of  $250.  $500  and 
$1,000  for  first,  second  and  third 
violations). 

The  Exdiange  is  also  proposing  to 
increase  the  recommended  fines  for  the 
following  rule  violations,  which  are 
already  included  in  the  MRP:  (1) 
increases  for  second  and  third  violations 
of  Rule  6.35,  Commentary  .03  (Failure  to 
meet  75%  Primary  Appointment  Zone 
Requirement)  bom  $750  and  $1,250  to 
$1,000  and  $2,500;  and  (2)  increases  for 
second  and  third  violations  of  Rule  6.37, 
Commentary  .07  (Failure  to  meet  60% 
In-Person  Trading  Requirement]  from 
$750  and  $1,250  to  $1,000  and  $2,500. 

Equity  Floor  Rule  Violations 

The  Exchange  is  proposing  to  add  the 
following  Equity  Floor  Decorum  and 
Minor  Trading  Rule  Violation  to  the 
MRP:  Failure  to  Clear  the  Post  Properly 
(Rules  5.16  and  Equity  Floor  Procedure 
Advice  ("EFPA")  1^)  (with  an  Official 
Warning  and  fines  of  $250  and  $500  for 
first,  second  and  third  violations). 

The  Exchange  is  also  proposing  to 
increase  the  recommended  fines  for  the 
following  rule  violations,  which  are 
already  included  in  the  MRP:  (1) 
increases  for  first  and  second  violations 
of  the  rule  on  Equity  Floor  Decorum 
(EFPA  1-A)  from  $25  and  $100  to  $100 
and  $250;  (2)  increases  for  second  and 
third  violations  of  the  rule  on  Conduct 


>  Cf.  Amex  Rule  S90(h)(14).  The  PSE  has 
informed  the  Commission  that  misuse  of  electronic 
devices  by  Exchange  members,  which  was 
previously  covered  by  Rule  10.13(h)(12),  will  be 
covered  fay  the  new  rule  violation  added  to  the  MRP 
under  Rule  10.13(hKl3),  "Failure  to  obtain 
Exchange  approval  for  Member  or  Member  Firm 
electronic  devices  or  systems  used  for  trading 
purposes  on  the  Exchange  flow."  The  new  Rule 
cover  misuses  of  devices  because,  pursuant  to  the 
Rule,  the  Exchange  grants  approval  for  classes  of 
uses  of  such  devices  or  systems  for  member  use  and 
provides  members  with  notice  of  the  approved  uses 
of  such  devices  or  systems,  rendering  any  other 
uses  not  approved  as  unauthorized  ones.  Telephone 
conversation  between  Michael  Pierson,  Senior 
Attorney,  PSE.  and  Heather  Seidel,  Attorney.  SEC. 
dated  October  28. 1996. 


of  Members  on  the  Equity  Floor  (EFPA 
1-B  and  Rules  5.1(g]  and  5.1(h))  from 
$100  and  $250  to  $250  and  $500;  (3) 
increases  for  second  and  third  violations 
of  the  rule  on  Conduct  of  Guests  (EFPA 
1^)  frtim  $50  and  $100  to  $250  and 
$500;  (4)  increases  for  second  and  third 
violations  of  the  rule  on  Proper 
Reporting  of  Transactions  Executed  at 
the  Exchange  (EFPA  2-C  and  Rules  5.12 
and  5.13)  from  $25  and  $50  to  $250  and 
$500;  and  (5)  increases  for  first,  second 
and  third  violations  of  the  rule  on 
Staffing  at  the  Specialist  Post  (prior  to 
the  opening)  (Rtile  5.28  (c)-(d))  bom 
$25.  $50  and  $100  to  $100,  $250  and 
$500. 

Other  Minor  Rule  Violations 

The  Exchange  is  proposing  to  increase 
the  recommended  fines  for  violations  of 
the  following  rules,  which  are  already 
included  in  the  MRP:  (1)  increases  for 
first,  second  and  third  violations  of  the 
rule  on  submitting  trade  data  to  the 
Exchange  in  a  timely  manner  (Rule 
10.2(c))  from  $100,  $200  and  $500  to 
$250,  $500  and  $750);  (2)  increases  for 
first,  second  and  third  violations  of  the 
rule  on  furnishing  in  a  timely  manner 
books,  records  or  other  requested 
information  or  testimony  in  connection 
with  an  examination  of  financial 
responsibility  and/or  operational 
conditions  (Rule  2.12(c))  from  $100, 
$250  and  $500  to  $250,  $500  and  $750; 
(3)  increases  for  first,  second  and  third 
violations  of  the  rule  on  notifying  the 
Exchange  of  a  change  of  address  where 
notices  may  be  served  (Ride  1.13)  from 
$100,  $250  and  $500  to  $250,  $500  and 
$750;  (4)  increases  for  first,  second  and 
third  violations  of  the  rule  on  filing 
financial  reports  or  financial 
information  in  the  type,  form,  manner 
and  time  prescribed  by  the  Exchange 
(Rule  2.12(a))  from  $100,  $250  and  $500 
to  $250,  $500  and  $750;  and  (5) 
increases  for  first,  second  and  third 
violations  of  the  rule  on  delaying, 
impeding  or  failing  to  cooperate  in  an 
Exchange  investigation  (Rule  10.2(b)) 
frt>m  $100,  $250  and  $500  to  $500, 
$1,000  and  $2,000. 

Other  Related  Rule  Changes 

The  Exchange  is  proposing  to  add 
violations  of  EFTA  l-C(i)  (Admission  of 
Members  to  the  Equity  Floor)  to  those 
rules  for  which  a  smnmary  sanction 
may  be  imposed  pursuant  to  Rule 
10.14(a).'' 


*  The  Exchange  may  summarily  sanction  a 
member,  member  organization  or  person  associated 
with  a  member  organization,  in  lieu  of  commencing 
a  "disciplinary  action"  (as  that  term  is  used  in  Rule 
10.3),  provided  that  the  procedures  set  forth  in  Rule 
10.14(a)  are  followed. 
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The  Exchange  is  also  proposing  to 
amend  EFPAs  1-A.  1-B.  2-C  and  3-A 
to  conform  with  the  proposed  changes 
in  recommended  fine  levels,  and  to 
eliminate  references  in  the  EFPAs  to 
'•4th."  "Sth."  and  "Subsequent" 
offenses. 

In  addition,  the  Exchange  is 
proposing  to  remove  the  provision  in 
EFPA  1-B  that  prohibits  consimiption  of 
food  and  drink  on  the  Los  Angeles 
Trading  Floor,  and  to  remove  the  related 
provision  from  the  MRP. 

Finally,  the  Exchange  is  proposing  to 
add  its  Recommended  Fine  Schedule  to 
the  text  of  the  MRP.  Accordingly,  the 
Exchange  is  proposing  to  remove  a 
provision  from  Rule  10.13(f)  that 
requires  the  Exchange  to  maintain  this 
Schedule  and  to  circulate  it  to  the 
Exchange's  Membership  periodically. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,'  in  general,  and  Sections 
6(b)(5)  and  8(b)(7)  of  the  Act,  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  assiue  that  members, 
member  organizations,  and  persons 
associated  with  members  and  member 
organizations  are  appropriately 
disciplined  for  violations  of  Exchange 
rules. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efibctivenen  of  the 
Propoaed  Rale  Change  and  Timing  for 
Commiaaion  Action 

This  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a 
"noncontroversial"  rule  change 
pursuant  to  paragraph  (e)(6)  of  Rule 
19b— 4.*  Consequently,  the  rule  change 
shall  become  operative  30  days  after  the 
date  of  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  ^  and 


subparagraph  (e)(6)  of  Rule  19b-4 
thereunder. 

One  of  the  changes  that  the  PSE  has 
proposed  it  to  amend  EFPAs  1-A.  1-B. 
2-C,  and  3-A  to  eliminate  references  to 
"4th".  *'5th."  and  "subsequent" 
offenses.  The  Commission  believes  that 
this  amendment  does  not  subsequently 
change  the  Exchange's  flexibility  with 
regard  to  discipline  for  4th.  Sth  and 
subsequent  violations  of  the  MRP;  the 
Exchange  may  still  impose  a  fine  or 
bring  a  formal  disciplinary  action  for 
violation  of  a  rule  includeid  in  the  MRP. 

The  Commission  notes  that  the  PSE 
still  has  general  authority,  subject  to  the 
requirements  in  Rule  10.13,  to  impose  a 
fine,  not  to  exceed  $5000,  on  any 
member,  member  organization,  or 
person  associated  with  a  member  or 
member  organization,  for  violation  of  an 
Exchange  rule  that  is  included  in  the 
MRP."  In  addition.  Exchange  Rule  10.3 
provides  the  PSE  with  the  authority  to 
bring  formal  disciplinary  action  for  a 
violation  of  a  rule  included  in  the  MRP.* 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conmiission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SoUciUtion  of  CaamMnts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  v^th  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commiuiications  to  the  proposed  rule 
change  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  Inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No. 
SR-PSE-96-39  and  should  be  submitted 
by  December  4,  1996. 


For  the  Comminion.  by  the  Division  of 
Market  Ragulation.  pursuant  to  delegated 
authority.  *o 

Margam  H.  McFarlaMl. 

Deputy  Secretary. 

[FR  Doc.  96-29039  Filed  11-12-06;  8:45  am] 
I  COM  SMS-OI-II 


SMALL  BUSINESS  ADMMISTRATION 


[Dedaralion  of  DiaastM- Loan  Ana  *2907] 

Florfcla  (and  Contlguoua  CountiM  in 
0«orgta);  Dadaratlon  of  DIaastar  Loan 
Araa 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  IS. 
1996, 1  find  that  the  Counties  of  Baker. 
Citrus.  Clay,  Dixie.  Duval,  Hernando, 
Hillsborough.  Levy.  Manatee,  Nassau, 
Pasco,  Pinellas.  Putnam,  Sarasota, 
Taylor  and  Volusia  in  the  State  of 
Florida  constitute  a  disaster  area  due  to 
damages  caused  by  storm  surge,  heavy 
rains,  flooding  and  wind  damage 
associated  with  Tropical  Storm 
Josephine  which  occurred  October  7, 
1996  and  continuing.  Applications  for 
loans  for  physical  damages  may  be  filed 
until  the  close  of  business  on  December 
14. 1996,  and  for  loans  for  economic 
injury  until  the  close  of  business  on  July 
15. 1997  at  the  address  listed  below: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300.  Atlanta,  GA  30308 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Alachua, 
Bradford,  Brevard,  Charlotte,  Columbia. 
De  Soto,  Flagler,  Gilcrest,  Hardee, 
Jefferson,  Lafayette,  Lake,  Madison,     * 
Marion,  Polk.  Seminole.  St.  Johns, 
Sumter,  and  Union  Counties  in  Florida, 
and  Camden.  Charlton,  Clinch,  and 
Ware  Counties  in  Georgia. 
Interest  rates  are: 

For  Physical  Damage:  Percent 

Homeowners      With      Credit 

Available  Elsewhere  8.000 

Homeotraers  Without  Credit 

Available  Elsewhere  4.000 

Businesses  With  Credit  Avail- 
able Elsewhere  8.000 

Businesses  and  Non-Profit  Or- 
ganizations Without  Credit 

Available  Elsewhere  4.000 

Others  (Including  Non-Profit 
Organizations)  With  Credit 
Available  Elsewhere  7.125 


MS  U.S.C.  78f(b). 

•  17  CFR  240.19b-4le)(6). 

'  15  U.S.C  78«(b)(3KA)(iii). 


•Exchang*  Rul«  10.13(a). 
*  See  Exchange  Rule  10.3. 


'»17CFR2O0.3O-3(«Xl2). 
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For  Economic  Injury:                                       [DedafHton  of  DliaHsr  Loan  Aiea  #2901  thecloseof  business  on  July  25. 1997 

Businesses  and  Small  Agri-                                                      at  the  address  listed  below: 

cultural  Cooperadves  With-  CommonWMlth  Of  Mnsaclundti  IMKI 

out  Credit  Available  Else-                    ContiguOMa  Counllaa  In  N«fW  U.S.  Small  Business  Administratioa. 

where 4.000    Hampthlra  and  Rhoda  MsTKl):  Disaster  Area  i  Office.  360  Rainbow 

•  .      J.   .v   J.    _  Dedaratton  of  Waaalar  Loan  Area  Blvd..  South  3rd  Hoor.  Niagara  Falls. 

The  niunber  assigned  to  this  disaster  [ijy  14303 

for  physical  damage  is  290708.  For  As  a  result  of  the  President's  major 

economic  injury  the  numbers  are  disaster  declaration  on  October  25.  o^  o™"  locally  announced  locations.  In 

922200  for  Florida  and  922300  for  1996. 1  find  that  the  Counties  of  Essex.  addition.  appUcations  for  economic 

Georgia.  Middlesex.  Norfolk,  Plymouth,  and  j^)"^  }°^  fr?™  ™»11  businesses 

fr.t.in«  of  F-rf«,i  nnm«itir  A«i^»nr«  5uffolk  in  the  CommonvTealth  of  loaned  in  the  foUowing  contiguous 

ptalog  of  Federal  Domestoc  Assistance  Masaachuaatta  constitute  a  disaster  area  counties  may  be  filed  unti  the  specified 

Prcjpram  NO.  59002  «id  59008)  SlZtS^S^  SSS  by  etS^?  date  at  the  iove  location:  B«™SSe. 

Dated:  November  4, 1996.  vreather  conditions  and  flooding  which  Bristol,  and  Worcester  Counties  in 

lanes  Rivera,  occurred  on  October  20. 1996  and  Massachusetts:  Hillsborough  and 

Acting  Associate  Administrator  for  Disaster  continuing.  Applications  for  loans  for  Rockingham  Coimties  in  New 

Assistance.  physical  damages  may  be  filed  until  the  Hampshire;  and  Providence  County  in 

[FR  Doc.  9ft-28960  Filed  11-12-96;  8:45  am]  close  of  business  on  December  24. 1996,  Ri^ode  Island. 

lajJNQ  oooc  aois-ei-p  and  for  loans  for  economic  injury  until  Interest  rates  are: 

Fcv  Physical  Damage:  Fervent 

Homeowners  With  Credit  Available  Elsewhere 8.000 

Homeowners  Without  Credit  Available  Elsewhere 4.000 

Businesses  With  Credit  Available  Elsewhere  « » 8.000 

Businesses  and  Non-Profit  Organizations  Without  Credit  Available  Elsewhere „ 4.000 

Others  (Including  Non-Profit  Organizatioiu)  With  Credit  Available  Elsewhere 7.12S 

For  Economic  Injury: 

Businesses  uod  Small  Agricultural  Cooperatives  Without  Credit  Available  Elsewhere 4.000 


The  number  assigned  to  this  disaster  [Dedaralion  of  Diaaclsr  Loan  Area  #291 1]  U.S.  Small  Business  Administration, 

for  physical  damage  is  290906.  For  „ ..  n^,i,^.iin      «  Disaster  Area  1  Office,  360  Rainbow 

economic  injury  the  numbers  are  !!lI12r'i'lIIliAi^^"^"  ^^''^-  ^°"^  ^"^  ^°°^'  Niagara  Falls. 

924200  for  Massachusetts.  924300  for  »•■«•'  '-©■n  Area  ,^  ^^ggg 

New  Hampshire,  and  924400  for  Rhode         As  a  iwult  of  Ae  President's  major  ^,  ^^^  ^^^^   announced  locations.  In 

Jj^r^d'SS  the  SSti^?  ■'^*^^°°'  *PPli«»tio'"  for  economic 

(Catalog  of  Federal  Domestic  Assistance  ujii^i v  o i^ u i  c»^«r^_4  injury  loans  from  small  businesses 

Program  No.  59002  «id  59008)  ^^^of^!^^^^  ^^^^^  loSSd  in  tiie  foUowing  contiguous 

Dated:  November  4. 1996.  constitiite  a  disaster  area  due  to  counties  may  be  filed  until  the  specified 

James  Rivara.  damages  caused  by  a  faU  northeaster  ^^  ®^  ^®  *^v®  location:  Belknap. 

Acting  Associate  Administrator  for  Disastm-       rainstorm  which  occurred  October  20-  Cheshire,  Merrimack,  and  Sullivan 

Assistance.  23, 1996.  Applications  for  loans  for  Counties  in  New  Hampshire.  Any 

(FR  Doc  96-28959  Filed  11-12-96;  8:45  am]     physical  damages  may  be  filed  until  the  counties  contiguous  to  the  above-named 

close  of  business  on  December  28. 1996,  counties  and  not  listed  herein  have  been 

and  for  lo&ns  for  economic  injury  until  previously  declared. 

the  close  of  business  on  July  29, 1997  Interest  rates  are: 

at  the  address  listed  below: 

For  Physical  Damage:  Percent 

Homeowners  With  Credit  Available  Elsewhere  8.000 

Homeowners  Without  Credit  Available  Elsewhere 4.000 

Businesses  With  Credit  Available  Elsewhere  8.000 

Businesses  and  Non-Profit  Organizations  Without  Credit  Available  Elsewhere 4.000 

Others  (Including  Non-Profit  Organizations)  With  Credit  Available  Elsewhere 7.125 

For  Economic  Injury: 

Businesses  and  Small  Agricultural  Cooperatives  Without  Credit  Available  Elsewhere 4.000 


The  niunber  assigned  to  this  disaster 
for  physical  damage  is  291111  and  for 
economic  injury  the  number  is  924800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  6, 1996. 
Heriwit  L.  MitcheU. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  96-29019  Filed  11-12-96;  8:45  am] 
BHJJNQ  COOK  MtH-ei-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Tranaportation  Statistica 

Reports,  Forms  and  Recordkaaping 
Raquiramants 

AQENCY:  Bureau  of  Transportation 
Statistics  (BTS). 

ACTION:  Notice. 


summary:  The  Bureau  of  Transportation 
Statistics  (BTS),  announces  a  new 
information  collection  request  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  and  invites 
comments  on  "Customer  Satisfaction 
Surveys"  for  which  the  BTS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget. 


St27t 


Federal  RagiHar  /  Vol.  61.  No.  220  /  Wednesday.  November  13.  1996  /  Notices 


DATES:  Interested  parties  are  invited  to 
submit  comments  on  or  before  February 
15,  1997. 

AD0MES8E8:  Please  address  written 
comments  to  Susan  J.  Lapham,  400 
Seventh  Street.  SW.  Room  3430, 
Washington.  DC  20590.  telephone 
number  202/366-9913.  Requests  for  a 
copy  of  the  information  collection 
should  be  directed  to  Susan  J.  Lapham, 
400  Seventh  Street.  SW,  Room  3430. 
Washington,  DC  20590.  telephone 
number  202/366-9913. 

SUPPLEMENTARY  INFOfMATION:  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L  104-13)  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8  (d)].  This  notice  identifies  a 
collection  that  BTS  is  submitting  to 
OMB  for  processing  clearance. 

Tide:  Customer  Satisfaction  Survey. 

Affected  Entities:  Transportation 
statistics  industry  and  the  general 
public. 

Abstract:  Customer  satisfaction 
surveys  are  required  by  Executive  Order 
12862,  Setting  Customer  Service 
Standards,  to  ensure  that  the  BTS 
provides  the  highest  quality  service  to 
our  customers.  Steps  will  be  taken  to 
assure  anonymity  of  respondents  in 
each  activity  covered  under  this  request. 

Need  for  information:  Executive  Order 
12862,  Setting  Customer  Service 
Standards,  directs  BTS  to  conduct 
surveys  to  determine  the  kind  and 
quality  of  services  the  transportation 
statistics  industry  and  general  public 
wants  and  expects. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Bureau 
of  Transportation  Statistics  to  improve 
service  delivery  and  determine  whether 
additional  services  are  needed. 

Burden  Statement:  The  current  total 
annual  respondent  burden  estimate  is 
1,273  hours.  The  average  burden  hour 
per  response  varies  with  each  survey. 

Issued  in  Washington,  DC  on  November  6, 
1M6. 

T.R.  Lakahmanan. 

Director,  Bureau  of  Transportation  Statistics. 
(FR  Doc.  96-28936  Filed  11-12-06:  8:45  ami 

MLLMO  COOK  ^tf-ft-P 


FMtoral  AvMfon  AdrnkilstralkMi 
[Dodwt  No.  287301 

IssuM  RalatMl  to  Availability  and 
AccMslbillty  of  Aviation  Satoty  Data 

aqency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  of  issue 
paper  and  request  for  oomments. 

SUMMARY:  The  FAA.  in  response  to  a 
request  from  Senators  Wyden  and  Ford, 
has  undertaken  an  effort  to  determine 
the  best  means  of  providing  aviation 
safety  information  to  the  public  while 
ensuring  the  integrity  of  the  aviation 
safety  system.  The  Senators  asked  the 
FAA  to  work  with  the  aviation 
community,  and  others,  to  recommend 
the  best  means  to  educate  the  public 
and  to  make  available  to  them 
information  about  commercial  aviation 
safety.  At  FAA's  request,  GRA  Inc.  has 
prepared  a  paper  entitled,  "A  Review  of 
Issues  Related  to  Availability  and 
Accessibility  of  Aviation  Safety  Data." 
This  paper  has  not  been  approved  by. 
and  does  not  necessarily  represent  the 
views  of.  the  FAA.  The  paper  is 
intended  to  serve  as  a  starting  point  for 
discussion,  not  as  a  statement  of  what 
should  be  done.  This  notice  describes 
how  the  paper  can  be  obtained  and  how 
comments  may  be  provided. 
DATES:  Comments  must  be  received  on 
or  before  December  3. 1996. 
ADDRESSES:  Send  or  deliver  comments 
in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-200), 
Docket  No.  28730,  800  Independence 
Ave.,  SW..  Washington,  DC  20591. 
Comments  must  be  marked  Docket  No. 
28730.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  pre-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  28730."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter.  All  comments  submitted 
will  be  available  for  examination  (both 
before  and  after  the  closing  date  for 
comments)  in  the  FAA  Rules  Docket,  at 
the  above  address,  room  915G,  on 
weekdays,  except  on  Federal  hohdays. 
between  8:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Copies  of  the  paper,  and  other 
information  can  be  obtained  by  written, 
telephone,  or  £bx  request,  or  in  person, 
from  Mr.  Dave  Balderston,  Pro-am 
Analyst.  System  Safety  Plans  Division. 
Office  of  System  Safety  (ASY-300). 
Room  726,  Federal  Aviation 
Administration.  800  Independence 
Ave..  SW.,  Washington.  DC  20591. 


telephone  202-267-7663  (voice).  202- 
267-5234  (fax).  The  paper.  "A  Review 
of  Issues  Related  to  Availability  and 
Accessibility  of  Aviation  Safety  Data,"    • 
can  be  downloaded  at  the  following 
Internet  location:  http://nasdac.faa.gov/ 
safety info study/. 

SUPPLEMENTARY  MFORMATION: 

Background 

GRA  Inc.  has  prepared  a  paper 
entitled  "A  Review  of  Issues  Related  to 
Availability  and  AccessibiUty  of  Safety 
Data"  which  reviews  aviation  safety 
data  and  measurement  issues.  In 
addition,  the  paper  examines  the  more 
general  subject  of  risk  communication 
and  how  some  non-aviation 
organizations  approach  issues  related  to 
informing  the  public.  The  purpose  of 
the  paper  is  to  elicit  input  from  FAA, 
the  aviation  industry,  consumer  groups, 
and  other  interested  parties  on  this 
subject.  As  such,  the  paper  makes  no 
recommendations  per  se;  rather,  it 
identifies  options  that  may  be  available 
to  FAA  and  others  regarding  the 
dissemination  of  aviation  safety 
information. 

The  paper  is  organized  as  a  discussion 
of  the  following  topics: 

Safety  Data 

Accident  and  Incident  Data 
Inspection  and  Surveillance  Data 
Exposure  Data 

Analysis  and  Interpretation  of  Safety 
Data 

Recent  Research 

Value  of  Safety  Information  to  FAA 

Value  of  Safety  Information  to 

Consumers 
Conflicts  Between  FAA  and 

Consumer  Uses 

Availability  and  Accessibility  of  Safety 
Data 

Accident.  Incident,  and  Exposure 

Data 
Inspection  and  Surveillance  Data 

Experience  of  Other  Federal  Agencies 

The  FDIC  and  Measures  of  the 
Financial  Strengths  of  Banks 
NHTSA  and  Automobile  Safety 
The  NRC  and  Nuclear  Power 

Public  Access  to  Safety  Information 

Commeiits  Invited 

Interested  parties  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  that  address  the  following 
issues  will  be  most  helpful  to  the  FAA 
concerning  the  public  availability  of 
safety  information: 
— What  information  is  now  publicly 

available  concerning  aviation  safety? 
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— How  accessible  and  timely  is  the 
aviation  safety  information  that  is 
currently  available? 

— What  public  needs  for  aviation  safiety 
information  are  not  now  being  met? 

— How  could  the  availability  and 
accessibility  of  safety  information  to 
the  public  be  increased? 

— ^To  what  extent  would  these  increases 
in  the  availability  and  accessibility  of 
safety  information  satisfy  unmet 
public  needs,  and  what  are  the  other 
pros  and  cons  of  these  increases? 

Communications  should  identify  the 
document  number  and  be  submitted  to 
the  address  listed  above.  Comments 
should  not  be  sent  or  directed  to  GRA 
Inc.  All  comments  received  on  or  before 
the  closing  date  for  comments  will  be 
considered. 

Issued  in  Washington.  D.C  on  November  7, 
1996. 

Bany  P.  Brmingham, 
Deputy  Assistant  Administrator  for  System 
Safety. 

(FR  Doc.  96-29067  Filed  11-12-96;  8:45  am] 
BNJJNO  COOE  4S1A-1S-M 


[Summary  Notloe  No.  PE-0»-63] 

i>atitions  for  Exemption;  Summary  of 
Petitions  Racaivad;  Dispositions  of 
Petitions  issued 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  simimary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  simimary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  di^osition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  3, 1996. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No. .  800 


Independence  Avenue,  SW.. 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmtsOfaa.dot,gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  dispositiqn  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (AJRM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  E)C  20591. 

This  notice  is  publiwed  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  November 
7. 1996. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJ^et  No.:  28684. 

Pet/tio/ier:  COMAIR,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.163(b). 

Description  of  Relief  Sought:  To 
permit  COMAIR  to  conduct  10  hours  of 
validation  flights  during  revenue  service 
in  its  Embraer  EMB-120,  in  lieu  of  the 
50  hours  of  proving  tests  reqiured  in 
that  type  of  aircraft.  The  validation 
flights  would  be  conducted  on  routes 
selected  by  the  Federal  Aviation 
Administration  (FAA). 

Docket  No.:  28706. 

Petitioner:  Saperston  &  Day,  P.C. 

Sections  of  the  FAR  Affected:  14  CFR 
91.315. 

•  Description  of  Relief  Sought:  To 
permit  the  National  Warplane  Museum 
to  carry  passengers  on  local  flights  in  its 
limited  category  Boeing  B-17  aircraft  in 
support  of  its  fundraising  activities. 

(FR  Doc.  96-29069  Filed  11-12-96;  8:45  am] 
aajJNQ  CODE  4I1»-1S-M 


[Summary  Notice  No.  PE-«e-64] 

Petitions  for  Exemption;  Summary  of 
Petitions  Racaivad;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAJi's  rulemaking 
provisions  governing  the  application. 


processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  bom  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubUcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  3, 1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  28720,  800 
Independence  Avenue.  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts9faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  gi5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURT>1ER  MFORMATXM  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.C,  on  November 
7,1996. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  Car  Exemption 

Docket  No.:  26720. 

Petitioner:  Boeing  Commercial 
Airplane  Group. 

Sections  of  the  FAR  Affected:  14  CFR 
25.785(b)  and  25.562. 

Description  of  Relief  Sought:  To 
permit  a  stowable  hospital  berth 
installation,  for  non-ambulatory 
persons,  be  exempt  from  compliance 
with  all  dynamic  testing  and  personal 
injury  requirements  defined  in  the 
preceding  affected  sections,  for  the 
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Boeing  Model  777-200  and  -300 
airplanes. 

(PR  Doc.  96-29070  Filed  11-12-96:  8:45  am] 
MUMQ  COM  4*1«-1VM 

Surface  Tranaporlation  Board 

[8TB  Flnanoe  Doctot  No.  3326q 

Monrfa  Laaalng  Co^  Ltd.  and  Michigan 
Sotrtham  Railroad,  Inc. — Acquiaition 
and  Operation  Exemption — Unaa  of 
ConaolidaAed  fUril  Corporation 

Morris  Leasing  Co.,  Ltd.  (Morris 
Leasing)  and  Michigan  Southern 
Railroad,  hic.  (Michigan  Southern), 
Class  HI  rail  carriers,  have  filed  a  notice 
of  exemption  under  49  CFR  1150.41  to 
acquire  and  operate  10.9  miles  of  rail 
lines  of  Consolidated  Rail  Corporation: 
(1)  between  milepost  No.  119.0  and 
milepost  No.  120.1,  at  or  near 
Kendall ville.  Noble  County.  IN,  (a 
portion  of  the  GR&I  Industrial  Track): 
and  (2)  between  milepost  No.  0.0  and 
milepost  No.  9.8,  at  or  near  Elkhart, 
Elkhart  and  St.  Joseph  Counties,  IN,  (a 
portion  of  the  EAW  Secondary  Track). 
Michigan  Southern  will  be  the  operator 
of  the  lines. 

The  transaction  was  expected  to  be 
consummated  on  November  1,  1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10S02(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33265,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Branch, 
1201  Con.stitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Thomas  F.  McFarland,  Jr..  Esq., 
McFarland  &  Herman.  20  North  Wacker 
Drive,  Suite  1330,  Chicago.  IL  60606- 
2902.  Telephone:  (312)  236-0204. 

Decided:  November  3. 1996. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 

IFR  Doc.  96-29016  Filed  11-12-96;  8:45  ami 
WLUNQ  COet  4t1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Flacai  Sarvloa 

1997  Faa  Schadula  for  ttw  Transfer  of 
U.S.  Treaaury  Book-Entry  Sacurttlaa 
Hold  at  Fadarai  Raaerve  Banica 

AQCNCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

summary:  The  Department  of  the 
Treasury  is  announcing  the  schedule  of 
fees  to  he  charged  in  1997  on  the 
transfer  of  book-entry  Treesury 
securities  between  <^pository 
institution  accounts  maintained  at 
Federal  Reserve  Banks  and  Branches,  as 
well  as  transfers  to  and  from  Federal 
Reserve  Bank  accoimts. 
EFFECTIVE  DATE:  January  1,  1997. 
•  FOR  FURTHER  INFORMATION  CONTACT:  Carl 
M.  Locken,  Jr.,  Assistant  Commissioner 
(Financing),  Bureau  of  the  Public  Debt, 
Room  534,  E  St.  Building,  Washington, 
D.C.  20239-0001,  telephone  (202)  219- 
3350. 

Diane  M.  Polowczuk,  Government 
Securities  Specialist,  Bureau  of  the 
Pubhc  Debt.  Room  534.  E  St.  Building, 
Washington,  DC.  20239-0001, 
telephone  (202)  219-3350. 
8UPf>t.EMENTARY  INFORMATK3N:  On 
October  1, 1985,  the  Department  of  the 
Treasury  established  a  fee  schedule  for 
the  transfer  of  Treasury  book-entry 
securities  between  one  book-entry 
account  to  another  book-entry  account 
of  the  same  depository  institution,  and 
between  the  accounts  of  one  depository 
institution  and  the  accoimts  of  another 
depository  institution  that  maintain 
their  accounts  at  Federal  Reserve  Banks 
and  Branches.  This  fee  schedule  also 
applies  to  the  book-entry  transfer  of 
securities  between  depository  • 

institution  accounts  and  Federal 
Reserve  Bank  accounts. 

Based  on  the  latest  review  of  book- 
entry  costs  and  volumes,  the  Treasury 
has  decided  that  the  fees  for  seciuities 
transfers  in  1997  should  remain 
unchanged  from  the  levels  currenUy  in 
effect. 

The  fees  described  in  this  notice 
apply  only  to  the  transfer  of  Treasury 
book -entry  seciuities.  The  Federal 
Reserve  System  assesses  the  fees  to 
recover  the  costs  associated  with  the 
processing  of  the  funds  component  of 
Treasiuy  book-entry  transfer  messages, 
as  well  as  the  costs  of  providing  book- 
entry  services  for  Govenunent  agencies. 
Information  concerning  book-entry 
transfers  of  govenunent  agency 
securities,  which  are  priced  by  the 
Federal  Reserve  System,  is  set  out  in  a 


separate  notice  published  by  the  Board 
of  Govmnors  of  the  Federal  Reserve 
System. 

The  following  is  the  Treasury  fee 
schedule  that  will  be  effective  January  1. 
1997,  for  the  Treasury  book-entry 
transfiBr  service: 


1997  Fee  Schedule 

Coet 

per 

trana- 

fer 

On-Hne  transfers  originetad 

$1.66 

OrvNne  reversal  trarwtars  received 
Off-line  transfers  originated  

1.65 
9.40 

On-Vne  tnaaten  received  ....„ 

Off-line  revereal  transfers  received 

9.40 
9.40 

Dated:  November  6, 1996. 
Gerald  Murphy, 
Fitcal  Assistant  Secretary. 
(PR  Doc.  96-29072  Filed  11-12-96;  8:45  am] 
1 0001 4810-at-p 


Intamai  Ravanua  Sarvica 

Propoaad  CoHaction;  Commant 
Raquaat  for  Form  4810 

agency:  hjtemal  Revenue  Service  (IRS). 
Treasiuy. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information    . 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  tiie  IRS  is 
soliciting  comments  concerning  Form 
4810,  Request  for  Prompt  Assessment 
Under  Internal  Revenue  Code  Section 
6501(d). 

DATES:  Written  comments  should  be 
received  on  or  before  January  13,  1997 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  conunents 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
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8UPI>I.EMENTARY  INFORMATION: 

Title:  Request  for  Prompt  Assessment 
Under  Internal  Revenue  Code  Section 
6501(d). 

OAffl  Nuwber:  1545-0430. 

Fonn  Number:  Form  4810. 

Abstract:  Fiduciaries  representing  a 
dissolving  corporation- or  a  decedent's 
estate  may  request  a  prompt  assessment 
of  tax  imder  Internal  Revenue  Code 
section  6501(d).  Form  4810  is  used  to 
help  locate  the  return  and  expedite  the 
processing  of  the  taxpayer's  request. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
.currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  farms,  and  the  Federal 
Government. 

Estimated  Number  of  Respondents: 
4.000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retvu^s  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  November  6, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  96-290S6  Filed  11-12-96;  8:45  am] 

BMJJNG  CODE  4aM-01-P 


(EE-147-871 

Proposed  Colleetlon;  Commant 
Request  For -Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnOfl:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  EE-147-87  (TD 
8376),  Qualified  Separate  Lines  of 
Business  (§§  1.414(r)-3. 1.414(r)-4,  and 
1.414(r)-6). 

DATES:  Written  conmients  should  be 
received  on  or  before  January  13, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Separate  Lines  of 
Business. 

OMB  Number:  1545-1221. 

Regulation  Project  Number:  EE-147- 
87  (Final). 

Abstract:  Section  414(r)  of  the  Internal 
Revenue  Code  requires  that  employers 
who  wish  to  test  their  qualified 
retirement  plans  on  a  separate  line  of 
business  basis,  rather  than  on  a 
controlled  group  basis,  provide  notice  to 
the  IRS  that  the  employer  treats  itself  as 
operating  qualified  separate  lines  of 
business.  Additionally,  an  employer 
may  request  an  IRS  determination  that 
such  lines  satisfy  administrative 
scrutiny.  This  regulation  elaborates  on 
the  notice  requirement  and  the 
determination  process. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 


Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
743. 

Estimated  Time  Per  Respondent:  3 
hours,  55  minutes. 

Estimated  Total  Annual  Burden- 
Hours:  2,907. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  resp>onse  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  6, 1996. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  96-29057  Filed  11-12-96;  8:45  am] 

BILLMQ  COOe  4«I0-«1-P 


Office  of  Thrift  Supervision 
[AC-51;OTSNo.3507] 

Advance  Financial  Savings  Bank, 
f.s.b.,  WellstNirg.  WV;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  5, 1996,  the  Director, 
Corporate  Activities,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
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approved  the  application  of  Advance 
Financial  Savings  Bank,  f.s.b., 
Wellsburg.  West  Virginia,  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Dissemination  Branch, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  DC.  20552, 
and  the  Northeast  Regional  Offlce, 
Office  of  Thrift  Supervision.  10 
Exchange  Place,  18th  Floor,  Jersey  City, 
New  Jersey  07302. 

Dated:  November  6.  1996. 


By  the  Office  of  Thrift  Supervision. 
NadijM  Y.  Washington. 
Corporate  Secretary. 

[FR  Doc.  9&-28942  Filed  11-12-96;  8:45  am) 
WLLMOCOOe  (7aO-«1-H 


[AC-SO;  OTS  No.  0758] 

Empir*  Federal  Savings  and  Loan 
Association  of  Livingston,  Livingston. 
■Montana;  Approval  of  Convsrsion 
Application 

Notice  is  hereby  given  that  on  October 
30,  1996,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 


application  of  Empire  Federal  Savings 
and  Loan  Association  of  Livingston. 
Livingston,  Montana,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch.  Office  of 
Thrift  Supervision,  1700  G  Street.  N.W., 
Washington.  D.C.  20552.  and  the  West 
Regional  Office  of  Thrift  Supervision.  1 
Montgomery  Street,  Suite  400.  San 
Francisco,  California  94104. 

Dated:  November  6, 1996. 

By  the  Office  of  Thrift  Supwrvision. 
Nadine  Y.  Washti^ton. 
Corporate  Secretary. 

|FR  Doc.  96-28941  Filed  11-12-96;  8:45  ami 
MUMQ  COOC  fnfr41-H 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  F^oposed  Rule, 
arxl  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumar  Service 
7  CFR  Parts  271. 272,  and  273 

[Amendment  No.  375] 

RIN  0584-AB76 

Correction 

In  rule  document  96-26072, 
beginning  on  page  54270.  in  the  issue  of 
Thursday,  October  17,  1996,  make  the 
following  corrections: 

1.  On  page  54278,  in  the  third 
column,  under  Implementation,  in  the 
first  paragraph,  in  the  ninth  line,  "June 
30"  should  read  "March  1". 

$272.1    [Corrected] 

2.  On  page  54279,  in  the  second 
column,  in  §  272.1(g)(151),  in  the  eighth 
and  in  the  last  line  from  the  bottom, 
"June  30, 1997"  should  read  "March  1, 
1997". 

BILUNQ  CODE  1SOS-01-0 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  223 

RIN  069e-AB41 

Sale  and  Disposal  of  National  Forest 
Timber;  Indices  To  Determine  Maritet- 
Related  Contract  Term  Additions 

Correction 

In  proposed  rule  docimient  96-26755, 
beginning  on  page  54589,  in  the  issue  of 
Monday,  October  21, 1996,  make  the 
following  correction: 

On  page  54589,  in  the  third  column, 
in  the  Dates:  section,  "November  20, 
1996"  should  read  "January  21, 1977". 

BNJJMQ  CODE  1SO»-ei-0 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Programmatic  Environmental  Impact 
Statement  Destruction  of  Non- 
Stocicpiie  6hemicai  Warfare  Materiel 
Containing  Chemical  Agent 

Correction 

In  notice  document  96-26343 
beginning  on  page  54421  in  the  issue  of 
Friday,  October  18,  1996,  meike  the 
following  corrections: 

1.  On  page  54421,  in  the  2d  column, 
in  the  SUMMARY,  in  the  2d  paragraph,  in 
the  19th  line,  after  "(NSCM)"  remove  all 
text  down  through  "CWM"  in  the  fourth 
line  from  the  bottom  of  the  third 
column. 

2.  On  page  54423,  in  Table  1,  the 
following  entries  should  appear  as  set 
forth  below: 

Table  l.— Locatio4S  Wrm  Known  or  Pos- 
sible Buried  Chemical  Warfare  Materiel' 


Indiana: 
Camp  Attertxjry 

Naval  Surface  Warfare  Center,  Crane  Divi- 
sion 
Newport  ChemicaJ  Activity 


New  Jersey: 
Fort  Hancock 

Naval  Air  Wartare  Center,  Lakehurst 
Raritan  Arsenal 


'  Based  on  a  U.S.  Army  NorvStockptte 
Chemicai  Materiel  Program  Survey  and  Analy- 
sis Report,  November  1993  updated  data 
base  which  is  unput)iished. 

-3.  On  the  same  page,  in  Table  2,  the 
following  entries  should  appear  as  set 
forth  below: 

Table  2.— Locatkdns  Wrm  Recovered  Chem- 
ical Warfare  Materiel  and  Research, 
demonstration,  testing,  and  evaluation 
Materiel' 


CokH-ado: 
Puet)io  Army  Activity 
Rocky  Mountain  Arsenal 

Johrtston  Island 


Table  2.— locations  With  Recovered  Chem- 
ical Warfare  Materiel  and  Research, 
Demonstration,  Testing,  and  Evaluation 
Materiel'— ConbrHjed 


'Based  on  a  U.S.  Anmy  Non-Stockpi»e 
Chemicai  Materiel  Program  Survey  and  Analy- 
sis Report,  r\k>vember  1993  updated  data 
t>ase  wnch  Is  unputtTished. 

HLLMG  CODE  ISOfr-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A2  58-1-7131-«;  FRL-6634-4] 

Arizona  Redesignation  of  the  Yavapai- 
Apache  Reservation  to  a  PDS  Class  I 
Area 

Correctiqn 

In  rule  document  96-27849, 
beginning  on  page  56461,  in  the  issue  of 
Friday,  November  1,  1996,  make  the 
following  correction: 

§52.150    [Corrected] 

On  page  56470.  in  the  first  column, 
under  Subpart  D,  "§  ISO"  should  read 
"§52.150". 

BILUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Ucensing  of  Tanic  Weapon  Technology 

AGENCY:  Picatinny  Arsenal,  New  Jersey, 
DOA,  DOD. 
action:  Notice. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive Licenses  under  the  patents, 
patent  applications,  and  other 
technology  as  shown  on  the  attached 
list.  Licenses  shall  comply  with  35 
U.S.C.  209  and  37  CFR  404. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Goldberg,  Chief,  Intellectual 
Property  Law  Division,  AMSTA-AR- 
GCL,  U.S.  Army  ARDEC,  Picatinny 
Arsenal,  NJ  07806-5000,  telephone 
number  (201)  724-6950. 
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SUPPLEMENTARY  IMFOmiATION:  Written 
objections  must  be  filed  within  3 
months  from  the  date  of  publication  of 
this  notice  in  the  FederaJ  Ragistar. 
Gregory  D.  Showaltar. 
Army  FederaJ  Register  Liaison  Officer. 
[FR  Doc.  96-28994  Filed  11-12-96;  8:45  ami 
iajjNO  ooof  sna-«a-M 


Wednesday 
November  13,  1996 


Part  II 


Protection  Agency 

40  CFR  Part  69 

Final  Conditional  Special  Exemption  From 

Clean  Air  Act  Requirements  for  the 

Territory  of  American  Samoa,  the 

Commonwealth  of  the  Northern  Mariana 

Islands,  and  the  Territory  of  Guam;  Final 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart89 

[AD>FRl.-6«46-1] 

Final  Condlllonal  Special  Exemption 
From  Raqulraments  of  tha  Clean  Air 
Act  for  the  Terrttory  of  Amarlcan 
SanfKMi,  the  Commonwaaltti  of  ttie 
Northern  Mariana  iaiands,  and  the 
Territory  of  Ouam 

AQENCY:  Enviromnental  Protection 

Agency  (EPA). 

action:  CKrect  final  rule. 

SUMMARY:  The  EPA  is  promulgating  a 
direct  final  rule  conditionally 
exempting  the  Territory  of  Ajnerican 
Samoa  (American  Samoa),  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI),  and  the  Territory  of 
Guam  (Guam),  as  well  as  certain  owners 
and  operators  of  sources  in  American 
Samoa.  CNMI  and  Guam  &om  the 
requirements  of  title  V  of  the  Clean  Air 
Act  (Act).  EPA  is  revising  its  September 
13,  1995  proposed  rule  with  respect  to 
Guam.  In  the  proposed  action.  EPA 
granted  American  Samoa  and  CNMI,  as 
well  as  owners  and  operators  of  certain 
sources  within  those  territories,  a 
conditional  exemption  from  title  V 
requirements.  In  the  proposal.  EPA  also 
granted  Guam  an  extension  of  time  in 
which  to  adopt  a  title  V  permit  program 
and  owners  or  operators  of  certain 
sources  an  extension  of  time  in  which 
to  obtain  title  V  permits.  EPA  has 
revised  the  proposal  and  today  is 
promulgating  a  direct  Gnal  rule  that 
maintains  the  conditional  exemptions 
granted  to  American  Samoa  and  CNMI 
and  also  conditionally  exempts  Guam 
from  title  V  of  the  Clean  Air  Act.  EPA 
is  granting  these  conditional  exemptions 
under  the  authority  of  section  325  of  the 
Act. 

DATES:  The  direct  final  rule  for 
American  Samoa.  CNMI,  and  Guam  is 
effective  on  January  13,  1997  unless 
adverse  or  critical  comments  are 
received  by  December  13,  1996.  If  the 
effective  date  is  delayed.  EPA  will 
publish  a  timely  notice  in  the  Federal 
Register. 

A00RE88C8:  Copies  of  the  petitions,  the 
response  to  comments  document,  and 
other  supporting  information  used  in 
developing  the  final  special  exemption 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  Office  of  Pacific  Islands  and 
Native  American  Programs,  US  EPA- 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  California  94105. 


FOn  FUffTXR  MFOmUTION  CONTACT: 

Norm  Lovelace  (telephone  415/744- 
1599.  fax  415/744-1604),  Chief,  Office 
of  Pacific  Islands  and  Native  American 
Programs,  or  Sara  Bartholomew 
(telephone  415/744-1250.  fax  415/744- 
1076),  Operating  Permits  Section.  Air 
and  Toxics  Division,  at  the  EPA-Region 
IX  address  listed  above. 

I.  Bsckgroojid 

Section  325(a)  of  the  Act  authorizes 
the  Administrator  of  EPA,  upon  petition 
by  the  Governor,  to  exempt  any  person 
or  source  or  class  of  persons  in  Guam, 
American  Samoa,  and  CNMI  from  any 
requirement  of  the  Act  except  for 
requirements  of  Section  110  and  Part  D 
of  subchapter  I  of  the  Act  (where 
necessary  to  attain  and  mnintain  the 
National  Ambient  Air  Quality  Standards 
(NAAQS),  and  SecUon  112.  Such 
exemption  may  be  granted  if  the 
Administntor  finds  that  compliance 
with  such  requirement  is  not  fisasible  or 
is  unreasonable  due  to  unique 
geographical,  meteorological,  or 
economic  factors  of  such  territory,  or 
such  other  local  factors  as  the 
Administrator  deems  significant. 

The  Governors  of  American  Samoa. 
CNMI,  and  Guam  each  submitted  a 
petition  pursuant  to  section  325(a)  of 
the  Act  for  an  exemption  from  title  V  of 
the  Act.  Title  V  requires  states, 
including  American  Samoa,  CNMI,  and 
Guam,  to  adopt  and  submit  to  EPA  a 
title  V  operating  permit  program  for 
major  sources  and  certain  other 
stationary  sources.  If  any  state  does  not 
adopt  an  operating  permit  program,  title 
V  requires  EPA  to  apply  certain 
sanctions  within  that  area  and  to 

i>romulgate,  administer,  and  enforce  a 
ederal  operating  permit  program  for 
such  area.  EPA  proposed  regulations  to 
implement  a  federal  operating  permit 
program  on  April  27,  1995  (60  FR 
20804)  and  promulgated  the  final  r\jie 
on  July  1,  1996.  at  40  CFR  part  71  (61 
FR  34202)  (part  71).  Title  V  also  requires 
that  sources  located  in  states  that  do  not 
adopt  a  title  V  permitting  program 
obtain  a  federal  operating  permit  from 
the  EPA. 

On  September  13, 1995.  EPA  issued  a 
proposed  rule  (60  FR  47515)  (the 
proposal)  in  response  to  petitions  from 
the  Governors  of  American  Samoa, 
Guam  and  CNMI.  In  the  proposal.  EPA 
granted  the  government  of  Guam  a 
three- year  extension  of  the  deadlines  for 
submitting  a  title  V  program  and  also 
proposed  granting  certain  sources  on 
Guam  a  similar  three- year  extension  of 
time  in  which  to  obtain  title  V  permits. 
After  the  proposal,  Guam  submitted 
comments  requesting  an  exemption  and 
committed  to  achieving  several  of  the 


goals  of  title  V  by  developing  an 
alternate  operating  permit  program.  EPA 
is  now  granting  the  government  of 
Guam  an  exemption  from  the 
requirement  to  adopt  a  title  V  program 
on  the  condition  that  Guam  adopt  and 
implement  a  local  alternate  operating 
permit  program. 

In  the  proposal,  EPA  also  proposed 
granting  American  Samoa  and  CNMI 
exemptions  from  the  requirement  to 
implement  a  title  V  permit  program  and 
proposed  granting  ownsre  or  operatora 
of  certain  sources  sub)ect  to  title  V  a 
similar  exemption  from  the  requirement 
to  apply  for  a  title  V  permit.  Today's 
direct  final  rule  exempts  both  American 
Samoa  and  CNMI  from  the  requirement 
to  adopt  a  title  V  program  on  the 
condition  that  American  Samoa  and 
CNMI  adopt  and  implement  programs  to 
permit  stationary  soiut»s  and  programs 
to  protect  the  NAAQS.  The  programs  to 
protect  the  NAAQS  are  described  in  the 
proposal  and  the  petitions. 

EPA  is  also  granting  owners  m 
operatora  of  certain  sources  on 
AJoaerican  Samoa,  CNMI,  and  Guam  a 
conditional  exemption  from  the 
requirement  to  apply  for  a  federal  title 
V  operating  permit  under  part  71.  This 
rulemaking  does  not  waive  part  71 
permitting  requirements  for  ownera  or 
operatora  of  solid  waste  incineratora 
required  to  obtain  a  title  V  operating 
permit  under  section  129(e)  of  the  Act 
or  of  ma)or  sources  under  Section  112 
of  the  Act  required  to  obtain  title  V 
permits.  This  rulemaking  also  does  not 
waive  or  exempt  the  governments  of 
Guam,  American  Samoa,  or  CNMI,  or 
ownera  or  operatora  of  sources  located 
in  these  territories,  from  complying  with 
all  other  applicable  Clean  Air  Act 
provisions. 

EPA  is  promulgating  this  action  as  a 
direct  final  rule  because  the  Agency 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments. 
In  fact,  the  public  comments  received  to 
date  support  {(ranting  an  exemption 
frtim  title  V  requirements.  In  the 
Proposed  Rules  Section  of  this  Federal 
Re^ater,  however,  EPA  has  also 
published  a  propcwal  that  allows  the 
public  30  days  to  comment  on  the  direct 
final  rule  for  American  Samoa,  CNMI. 
and  Guam.  If  adverse  comments  are 
received  during  the  comment  period, 
EPA  will  pubUsh  a  subsequent 
document  in  the  Federal  Register  before 
the  ef!(active  date  of  the  exemption  and 
will  withdraw  the  direct  final  rule  for 
any  territory  for  which  adverse 
comments  are  received.  All  public 
comments  received  will  then  be 
addressed  by  the  Agency  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
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EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  January  13, 1997. 

n.  Final  Action  and  Implications 

A.  Conditional  Approval  of  Guam 's 
Exemption  Request 

1.  Guam's  Commitment  Letter 

The  Administrator  of  the  Guam 
Environmental  Protection  Agency 
(GEPA)  sent  a  letter  to  EPA  on 
December  18. 1995.  The  GEPA 
Administrator  committed  to  develop 
and  implement  an  alternate  air 
operating  permit  program  that  addresses 
many  of  the  elements  of  a  title  V 
program  in  exchange  for  an  exemption 
from  title  V.  GEPA's  commitment  letter 
states  that  Guam  would  develop  an 
alternate  operating  permit  program  that 
would:  (1)  permit  all  major  sources;  (2) 
incorporate  all  applicable  federal 
requiraments  in  permit  conditions;  (3) 
incorporate  monitoring,  recordkeeping 
and  teporting  requirements  in  permit 
conditions;  (4)  allow  for  public  review  * 
and  comment;  (5)  enhance  enforcement 
authorities,  including  civil  and  criminal 
penalties;  (6)  identify  the  resources 
necessary  to  maintain  an  alternate 
program;  (7)  permit  existing  major 
sources  within  three  yeara;  (8)  conduct 
regular  inspections  of  permitted 
sources:  and  (9)  coordLiate  the  local 
pr^ram  with  EPA  air  programs. 

E^A  continues  to  believe  that 
implementation  of  title  V  would 
enhance  air  quality  by  ensuring  that  a 
comprehensive  and  effective  permitting 
program  is  implemented.  However,  in 
light  of  GEPA's  new  commitment  to 
develop  an  alternate  operating  permit 
program  that  encourages  compliance 
and  allows  pubUc  participation.  EPA  is 
allowing  Guam  the  opportunity  to 
demcmstrate  that  the  proposed 
alternative  operating  permit  program 
can  meet  title  V's  goals.  EPA  is 
promulgating  an  exemption  for  Guam 
from  the  requirement  to  develop  a  title 
V  permitting  program  on  the  condition 
that  Guam  adopt  and  implement  the 
alternate  operating  permit  program. 

2.  Additional  Comments 

EPA  received  similar  comments  from 
four  other  commenters  supporting  the 
Governor's  petition  for  an  exemption  for 
Guam.  Two  commenters  objected  to 
EPA's  proposed  requirement  that  Guam 
implement  title  V  within  three  yeara 
and  requested  that  EPA  grant  an 
exemption  from  the  requirement  to 
develop  a  tide  V  permit  program 


instead.  They  commented  that  the  costs 
of  the  title  V  program  would  be  an 
economic  burden  and  would  require 
that  GEPA  develop  additional  technical 
resources.  They  also  stated  that  thirty 
local  businesses  would  be  required  to 
pay  $10,000  per  year  for  the  program. 

EPA  believes  that  the  alternate 
program,  addresses  concerns  over  the 
program's  costs  by  allowing  Guam 
flexibility  to  develop  a  less  expensive 
program  based  on  local  priorities.  The 
alternate  air  opmating  permit  program 
requires  that  Guam  improve  its  air 
program  and  obtain  additional  technical 
resources,  but  allows  Guam  flexibility  to 
reduce  costs  and  address  local  needs.  In 
addition,  most  of  the  local  businesses 
cited  in  the  comments,  including 
several  with  no  emissions,  would  not 
have  been  required  to  obtain  a  title  V 
permit  because  they  are  not  major 
sources. 

Two  of  the  commenters  also  stated 
that  air  quality  is  pristine  because  Guam 
is  an  isolated  island  and  that  title  V  will 
not  improve  air  quality.  Guam  has  a 
significant  niunber  of  major  sources  of 
criteria  pollutants  and  haizardous  air 
pollutants.  While  Guam  is  unlikely  to 
suffer  from  or  contribute  to  regional  air 
pollution  problems  due  to  its  isolation, 
these  major  sources  can  contribute  to 
localized  air  pollution  problems.  EPA 
beUeves  that  a  comprehensive 
permitting  program,  such  as  title  V,  will 
help  ensiue  that  local  air  quality  is  not 
degraded  by  improving  compliance  v«th 
applicable  Clean  Air  Act  requirements. 
However.  EPA  is  granting  Guam 
flexibility  to  demonstrate  that  a  local 
alternate  operating  permit  program 
would  adequately  protect  air  quality 
imder  Guam's  unique  local 
circumstances. 

Two  of  the  commentera  also  stated 
that  the  title  V  permit  program  is 
excessively  intrusive  to  Guam's 
government  because  it  requires  that 
Guam  Power  Authority,  which  is 
operated  by  Guam's  government,  obtain 
title  V  permits  and  pay  title  V  fees.  EPA 
notes,  however,  that  the  Clean  Air  Act 
requires  that  soiuces  controlled  by 
governments  meet  the  same  air  quality 
standards  as  other  sources.  Therefore, 
sources  controlled  by  Guam's 
government  or  the  U.S.  government 
must  obtain  an  operating  permit  imder 
the  alternate  operating  permit  program. 

Please  see  the  response  to  comments 
docimient  in  the  docket  for  more  details 
on  the  comments  that  were  submitted 
and  EPA's  responses. 


B.  Final  Conditions  for  the  Alternate 
Operating  Permit  Programs  for 
American  Samoa,  CNMI.  and  Guam 

The  final  requirements  for  each 
alternate  operating  permit  program 
addresS' deficiencies  in  existing 
programs  and  generally  reflect 
commitments  made  by  the  petitionera. 
The  conditions  for  Guam's  operating 
permit  program  are  similar  to  the 
conditions  set  forth  in  the  proposal  for 
the  alternate  operating  permit  programs 
for  American  Samoa  and  CNMI. 
American  Samoa  and  CNMI  will  also 
implement  programs  to  monitor 
compliance  with  the  NAAQS  and 
reduce  emissions  as  necessary.  Guam  is 
not  required  to  implement  new 
programs  to  protect  ambient  air  quaUty 
standards  if  granted  a  title  V  exemption, 
because  a  previous  waiver  for  Guam  (see 
40  CFR  69.11)  imposed  similar 
requirements.  The  final  conditions  also 
include  express  terms  clarifying  that  the 
alternate  program  must  require 
compliance  certifications,  include  a 
system  of  regular  inspections,  and 
provide  that  fees  collected  under  the 
program  are  not  used  for  other  purposes. 
The  provisions  clarify  that  the  permits 
must  be  renewed  periodically.  In 
addition,  the  final  rule  explicitly  sets 
forth  EPA's  opportunity  to  review 
permits,  which  was  previously  included 
in  the  proposed  conditions  by  reference 
to  EPA's  general  June  28, 1989  p>ermit 
program  guidelines.  In  order  to  address 
EPA's  concern  that  all  owner  or 
operators  of  sources  subject  to  tide  V 
permitting  requirements  eventually 
obtain  an  operating  permit,  the 
exemptions  for  ea«5i  territory  provide 
instances  in  which  the  exemption  will 
expire  by  a  certain  date.  Firsts  the 
exemption  will  expire  two  (2)  yeara  after 
the  effective  date  of  this  rule  if  a 
territory  has  not  submitted  an  alternate 
operating  permit  program  to  EPA  by  that 
time.  Second,  the  exemption  for  owners 
or  operatora  of  sources  subject  to  tide  V 
requirements  will  expire  six  (6)  years 
after  the  effective  date  of  this  rule  for 
any  source  subject  to  title  V  permitting 
requirements  that  has  not  obtained  a 
permit  under  an  EPA  approved  alternate 
permit  program.  If  the  exemption 
expires,  the  requirements  of  part  71 
apply.  The  exemptions  for  each  territory 
also  include  conditions  when  EPA  will 
revoke  the  exemption  in  its  entirety  or 
on  a  source  specific  basis.  The 
exemptions  for  American  Samoa  and 
CNMI  have  been  revised  to  include 
these  clarifications  and  additions. 
Without  these  "checks"  to  ensure  that 
soiuces  will  eventually  be  permitted 
through  an  adequate  air  operating 
permit  program.  EPA  does  not  beUeve 
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that  it  could  allow  the  exemption  from 
the  title  V  requirements  that  it  is 
granting  today. 

1.  Inspections 

Guam's  conditional  exemption 
requires  that  Guam  implement  a  system 
of  regular  inspections  of  permitted 
sources  and  a  systnm  to  identify  any 
unpermitted  ma  jo:  sources.  40  CFR  Part 
70  requires  that  states  adequately 
inspect  and  monitor  sources 
(70.10(c)(iii)).  and  EPA  believes  that  the 
inspections  required  under  title  V  are 
also  essential  for  the  success  of  the 
alternate  operating  permit  programs. 
Guam  doea  not  currently  have  a 
program  for  routinely  insi>ecting  air 
pollution  sources,  but  GEPA  committed 
to  implement  a  system  of  regular 
inspections  as  part  of  the  alternate 
operating  permit  program  in  its 
December  18.  1995  letter.  EPA 
understands  this  commitment  to  mean 
that  Guam  will  provide  adequate 
inspector  staff  and  training  and  develop 
appropriate  internal  procedures  to 
inspect  all  permitted  sources.  EPA  also 
expects  that  Guam  will  develop 
appropriate  guidelines  for  responding  to 
violations  that  are  discovered.  EPA  will 
assist  Guam  by  providing  guidance  and 
manuals  for  inspecting  permitted 
sources. 

EPA  is  modifying  the  conditions  set 
forth  in  the  proposal  for  American 
Samoa  and  CNMI  to  explicitly  require 
that  these  territories  also  implement  a 
system  of  regular  inspections.  EPA 
believes  that  inspections  will  be  equally 
important  for  these  air  quality  programs, 
and  the  proposal  for  American  Samoa 
and  CNMI  implicitly  required 
inspections  and  appropriate  responses 
to  violations  to  ensure  compliance  with 
all  applicable  requirements.  After 
considering  Guam's  comments  and  the 
need  for  inspections  on  Guam.  EPA  has 
decided  to  include  this  requirement  as 
an  explicit  provision  of  each  waiver. 

2.  Compliance  Certifications 

EPA  is  requiring  that  Guam's  alternate 
ofMrating  permit  program  require 
sources  to  submit  compliance 
certifications  and  compliance  plans  to 
address  noncompliance.  The  program 
shall  also  require  that  sources  submit,  as 
part  of  the  compliance  plan,  a  schedule 
to  expeditiously  remedy  any 
noncompliance  or  achieve  compliance 
with  promulgated  regulations  that  have 
a  future  compliance  date.  The  Governor 
of  Guam  and  R.W.  Beck  stated  that  the 
compliance  benefits  of  title  V  will  be 
achieved  without  implementing  the 
compliance  requirements  of  title  V. 
They  cited  an  environmental  audit 
conducted  by  the  Guam  Power 


Authority  (GPA)  after  an  EPA 
enforcement  action  and  claimed  that 
"(tlhere  is  no  environmental  benefit  to 
be  gained  from  a  repeat  of  the  same 
exercise." 

EPA  believes  that  a  one-time 
confidential  audit  cannot  achieve  the 
same  compliance  benefits  as  a 
comprehensive  and  ongoing  permitting 
program  like  title  V.  Title  V  improves 
air  quality  by  requiring  that  sources 
identify  their  emissions,  all  applicable 
requirements,  and  their  compliance 
status  with  each  such  requirement. 
Furthermore,  permit  holders  agree  to 
remedy  any  noncompliance  through  a 
compliance  schedule,  continue  to  meet 
applicable  Clean  Air  Act  obligations  in 
the  future,  and  inform  the  public  of 
their  compliance  status.  (40  CFR 
70.5(c)(8)  and  (9),  70.5(d).  and  70.6(c)). 
State  implementation  of  title  V 
programs  has  already  created  numerous 
examples  of  the  program's  value  in 
identifying  ongoing  compliance 
problems  and  prompting  action  to 
resolve  these  problems.  EPA  is 
clarif)ring  that  the  alternate  local 
programs  must  require  that  sources 
submit  initial  compliance  certifications 
and  plans  with  permit  applications  and 
regular  compliance  certifications  at  least 
aiuiually  thereafter  to  provide  air 
quality  benefits  and  protect  the  public's 
right  to  know  of  any  Clean  Air  Act 
violations. 

EPA  is  modifying  the  conditions  set 
forth  in  the  proposal  for  American 
Samoa  and  CNMI  to  explicitly  require 
compliance  certifications,  plans,  and 
schedules  for  the  same  reasons.  The 
proposal  required  that  permits  be 
enforceable  and  that  they  provide  for 
monitoring,  recordkeeping,  and 
reporting  that  would  assure  compliance 
with  applicable  requirements.  EPA 
believes  that  the  conditions  set  forth  in 
the  proposal  would  require  that  sources 
repxirt  and  correct  violations  to  assure 
compliance  with  applicable 
requirements.  However,  Guam's 
comment  shows  that  explicit  guidance 
is  necessary  to  clarify  this  requirement 
and  ensure  that  compliance 
certifications,  plans,  and  schedules  are 
submitted  and  that  violations  are 
corrected.  EPA  will  provide  examples  of 
approved  compliance  certifications  so 
that  the  petitioners  may  use  them  as 
models  for  the  alternate  operating 
permit  programs. 

3.  Resources 

EPA  is  requiring  that  the  petitioners 
develop  appropriate  mechanisms  to 
provide  adequate  funding  for  the  local 
alternate  air  permit  programs.  Most 
states  have  created  a  special  fund  to 
ensure  that  title  V  operating  permit 


programs  are  adequately  funded  and 
that  permit  program  funding  is  used 
solely  for  the  permit  program.  While  the 
alternate  programs  will  impose  lower 
costs  than  title  V  programs,  adequate 
funding  will  still  be  necessary  to 
develop  and  implement  the  alternate 
programs.  The  alternate  operating 
permit  programs  and  the  NAAQS 
programs  for  American  Samoa  and 
CNMI  must  also  ensure  that  sufficient 
ongoing  funding  will  he  provided  and 
not  diverted  from  the  program.  These 
safisguards  are  necessary  to  ensure  that 
funds  committed  to  the  permit  program 
and  used  as  the  basis  for  EPA  approval 
will  be  used  to  support  the  air  program. 

4.  EPA  Review  and  Objection 

EPA  is  replacing  the  review 
requirements  that  were  included  in  the 
proposal  by  reference  to  June  28, 1969 
guidance  (see  54  FR  27282)  with 
explicit  provisions  that  allow  EPA  the 
opportxinity  to  comment  on  and  object 
to  permits  that  do  not  conform  to  the 
alternate  operating  permit  program 
requirements.  EPA  will  object  to  draft 
permits  that  are  not  consistent  with  the 
approved  alternate  operating  permit 
{frogram  and  the  40  CFR  part  69 
exemption  conditions,  including 
penmtM  that  do  not  contain  the  correct 
applicable  requirements  and  emission 
limits  or  are  not  issued  through  the 
correct  procedures.  If  EPA  objects  to  a 
permit,  the  permit  must  be  revised  to 
address  EPA's  concerns  prior  to 
issuance  or  it  will  not  be  considered  a 
valid  federally^enforceable  permit  that 
complies  with  the  conditions  of  the 
exemption  and  an  alternate  operating 
permit  program  approved  by  EPA.  In 
such  a  situation,  the  source  must  obtain 
a  permit  that  resolves  EPA's  objections 
or  the  source  and  the  permitting 
authority  (Guam,  CNMI  or  American 
Samoa)  will  no  longer  meet  the 
conditions  of  the  exemption  with 
respect  to  that  permit.  If  EPA  objects  to 
a  permit,  EPA  will  notify  the  permitting 
authority  of  its  objections  and  send  a 
copy  to  the  permit  applicant.  The 
permitting  authority  will  have  180  days 
to  work  with  EPA  to  issue  a  revised 
permit  that  resolves  EPA's  objections.  If 
the  territory  does  not  issue  a  permit  that 
resolves  EPA's  objections  within  180 
days,  the  exemption  will  be  revoked  for 
that  source  and  the  source  will  be 
subject  to  the  federal  operating  permit 
requirements  of  part  71. 

ePA  believes  tnat  this  overaight  role 
will  lead  to  the  issuance  of  permits  that 
both  EPA  and  the  permitting  authority 
agree  comply  with  the  exemption,  the 
approved  alternate  operating  permit 
program  and  all  applicable 
requirements.  The  petitionera  all  stated 
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that  they  ciurently  lack  the  technical 
resources  to  issue  comprehensive 
operating  permits,  and  EPA  overaight 
will  help  them  implement  the  alternate 
operating  permit  program.  In  addition, 
federal  review  will  help  prevent  any 
perception  of  bias  when  government 
power  plants  are  permitted  by 
essentially  the  same  organization  that 
operates  them.  Therefore,  EPA  overaight 
will  assist  the  implementation  of  the 
alternate  permitting  programs.  Finally, 
EPA  believes  that  oversight  dining  the 
permit  process  will  reduce  subsequent 
disputes  between  EPA,  sources,  and 
each  territory  over  permit  terms  and 
conditions.  Therefore,  EPA  is  including 
a  condition  in  the  exemption  that  EPA 
will  have  a  review  period  in  which  to 
object  to  permits  that  EPA  believes  do 
not  comply  with  the  alternate  program. 

5.  Renewals  and  Reopening  for  Cause 

EPA  is  requiring  each  territory  to 
include  a  provision  in  the  alternate 
operating  permit  program  for  permit 
renewal  within  five  years  of  issuance. 
Regular  renewals  will  be  necessary  to 
incorporate  any  new  or  revised 
requirements,  add  or  remove 
compliance  schedules,  and  keep  permits 
current.  The  petitioners  may  choose  to 
issue  permits  for  any  fixed  duration  that 
does  not  exceed  five  years. 

EPA  is  also  requiring  that  each 
alternate  program  allows  each  petitioner 
to  reopen  permits  for  cause.  For 
instance,  an  application  may  contain 
incorrect  information  or  a  permit  may 
contain  an  incorrect  applicability 
determination  or  other  material  mistake. 
In  addition,  a  new  or  revised  applicable 
requirement  may  be  substantiaJly 
inconsistent  with  a  permit  that  would 
not  otherwise  be  updated  for  up  to  five 
years.  Petitionera  should  reopen  permits 
to  incorporate  new  requirements  in  such 
situations  if,  in  their  estimation,  there  is 
a  substantial  amount  of  time  remaining 
in  the  permit  term.  Therefore,  EPA  is 
requiring  that  each  territory  and  EPA 
have  authority  to  reopen  permits  that 
are  not  consistent  with  the  Act.  The 
program  must  provide  for  notice  to  the 
permittee  and  the  public  when  a  permit 
is  reopened  in  this  manner.  Consistent 
with  tiie  requirements  for  EPA  objection 
discussed  above,  if  EPA  determines  that 
cause  exists  for  reopening  a  permit 
issued  to  a  source  (i.e.  the  permit  is 
inconsistent  with  the  applicable 
requirements  and  the  terms  of  this 
exemption),  and  the  permitting  agency 
does  not  issue  a  new  permit  that 
corrects  the  deficiency  within  180  days 
of  receiving  EPA's  notice,  EPA  will 
revoke  the  exemption  and  issue  a  permit 
under  part  71.  EPA  is  basing  the  180  day 
deadline  on  the  longest  period  allowed 


under  section  40  CFR  70.7,  which  it 
finds  is  a  reasonable  deadline  for 
issuing  corrected  permits  under  the 
alternate  operating  permit  programs. 

6.  Revocation,  Expiration  or 
Modification  of  Exemption 

This  rulemaking  establishes  the 
conditions  for  which  the  exemption  for 
Guam,  American  Samoa,  or  CNMI  will 
expire  or  will  be  revoked  or  modified, 
and  explains  the  appropriate 
administrative  mechanism.  Firat,  the 
exemption  for  any  territory  will  expire 
two  years  after  the  effective  date  of  this 
rule  without  further  rulemaking  unless 
the  territory  submits  an  alternate 
operating  permit  program  by  the  date 
specified  in  the  rule.  The  program 
should  substantively  address  each 
requirement  of  the  exemption.  If  a 
program  is  not  submitted  by  the 
deadlines  set  forth  in  this  rule,  part  71 
will  become  effective  for  the  territory  on 
that  date.  As  set  forth  in  Section  E, 
below,  American  Samoa  and  CNMI  are 
required  by  this  rule  to  conduct 
modeling  and  to  submit  any  State 
Implementation  Plan  (SIP)  revision 
necessary  to  address  compliance  with 
the  NAAQS.  For  American  Samoa,  the 
exemption  will  also  expire  if  American 
Samoa  fails  to  submit  air  quality 
modeling  and  supporting  data  within 
two  years  of  the  effective  date  of  this 
rule.  For  CNMI  the  exemption  will 
expire  if  CNMI  fails  to  submit  a  SIP  to 
assure  compliance  with  the  NAAQS  for 
SO2,  unless  CNMI  demonstrates  within 
one  year  through  additional  modeling 
and  site  specific  meteorological  data 
that  the  NAAQS  for  SO2  is  protected. 

If  an  alternate  program  is  submitted 
by  the  deadline,  the  exemption  will 
continue  while  EPA  reviews  the 
program  to  determine  if  it  qualifies  for 
approval.  EPA  will  approve  the  program 
and  provide  notice  of  the  approval  in 
the  Federal  Register  if  the  program 
meets  the  conditions  of  the  exemption 
and  will  disapprove  the  program  and 
revoke  the  exemption  by  rulemaking  if 
it  does  not.  In  addition,  EPA  may  revoke 
or  modify  the  conditional  exemption 
through  rulemaking  if  the  permitting 
authority  does  not  adequately 
implement  and  enforce  the  alternate' 
pr^ram. 

EPA  is  including  additional 
procedures  for  expiration  or  revocation 
of  the  exemption  in  this  rulemaking  to 
assure  that  all  sources  will  eventually 
obtain  a  valid  federally  enforceable 
operating  permit  under  either  an 
approved  alternate  operating  permit 
program  or  part  71.  Firat,  if  the  local 
agency  flails  to  issue  an  operating  permit 
imder  an  approved  alternate  program  to 
a  source  within  six  yeara  of  the  effective 


date  of  this  rulemaking,  the  exemption 
will  expire  for  any  source  without  a 
permit  and  that  source  will  become 
subject  to  the  part  71  federal  operating 
permit  requirements.  The  six  year  date 
is  based  on  similar  deadlines  set  forth 
in  Title  V  of  the  Clean  Air  Act  for 
submittal  and  approval  of  the  operating 
permit  program  and  issuance  of  permits 
to  all  sources.  These  expiration  and 
revocation  provisions  will  not  apply  to 
any  source  that  has  obtained  an 
operating  permit  through  an  alternate 
operating  permit  program  approved  by 
EPA  within  the  six  year  deacUine.  This 
requirement  provides  a  backstop  for 
assuring  that  all  subject  sources  will 
have  a  means  for  applying  for  an 
operating  permit  no  later  than  six  yeare 
from  today. 

These  new  termination/revocation 
provisions  are  necessary  to  fill  gaps  that 
existed  in  the  proposal.  With  these 
procedures  EPA  will  ensure  that  all 
owners  or  operators  of  subject  sources 
that  would  have  been  required  to  obtain 
a  Title  V  permit  will  eventually  be 
permitted  under  an  approved  program. 
These  provisions  will  also  ensure  that 
all  owners  and  operatore  of  subject 
sources  will  apply  for  an  operating 
permit  by  a  date  certain  so  that  no 
source  goes  unpermitted. 

EPA  may  determine  in  the  future  that 
the  implementation  of  a  title  V 
permitting  program  or  the  modification 
of  the  exemption  is  necessary  to  ensure 
compliance  with  applicable  Clean  Air 
Act  requirements  and  to  protect  air 
quality.  If  EPA  determines  that 
revocation  or  modification  of  the 
exemption  is  necessary  due  to  changed 
circiunstances  or  other  causes,  EPA  will 
conduct  a  rulemaking  to  revoke  or 
modify  the  exemption.  In  this  case  the 
exemption  and  its  conditions  will 
remain  effective  until  EPA  has 
completed  its  rulemaking. 

7.  Federal  Enforceability 

In  order  for  EPA  to  authorize  an 
exemption  for  each  territory  as  set  forth 
in  this  rule,  EPA  must  ensure  that 
permits  issued  imder  the  alternate 
programs  required  by  this  rule  are 
federally  enforceable.  This  is  consistent 
with  the  title  V  permit  program  and  is 
an  important  component  to  assure  that 
each  territory  attains  and/or  maintains 
compliance  with  the  NAAQS. 
Therefore,  EPA  is  requiring,  as  a 
condition  of  the  exemptions  authorized 
in  this  rule,  that  each  territory  submit  a 
revision  to  its  SIP  to  make  permits 
issued  imder  an  approved  alternate 
program  federally  enforceable.  The  SIP 
revision  should  provide  that  a  person 
shall  not  violate  any  permit  condition  or 
term  in  a  permit  that  has  been  issued 
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under  an  alternate  operating  permit 
program  approved  by  EPA. 

C.  Implementation  of  Title  Vfor 
Hazardous  Air  Pollutant  Sources  and 
Solid  Waste  Incineration  Units 

This  action  does  not  waive  any  title 

V  permitting  requirement  that  applies  to 
major  sources  of  hazardous  air 
pollutants  (HAPs)  in  American  Samoa, 
CNMI,  or  Guam  and  is  conditioned  to 
address  special  concerns  presented  by 
the  local  impact  of  HAPs.  Any  source 
that  would  be  sub)ect  to  title  V  because 
it  is  a  major  source  under  Section  112 
of  the  Clean  Air  Act  or  a  solid  waste 
incinerator  regulated  imder  section  129 
of  the  Clean  Air  Act  must  obtain  a  title 

V  permit  under  part  71. 

Any  nonmajor  source  of  hazardous  air 
pollutants  that  is  subject  to  a  standard 
or  other  requirement  under  Section  112 
may  be  subject  to  the  requirement  to 
obtain  a  title  V  permit.  Currently,  the 
requirement  to  obtain  a  title  V  permit 
has  been  deferred  for  such  sources,  as 
noted  in  each  applicable  standard  ■.  If  at 
any  time  in  the  future  EPA  requires 
these  nonmajor  sources  of  HAPs  to 
obtain  a  title  V  permit,  it  is  EPA's  intent 
that  these  nonmajor  sources  be 
permitted  under  the  local  alternate 
permitting  program  authorized  by 
today's  rule.  Sources  subject  to  Section 
112  standards  under  40  CFR  part  63 
should  refer  to  the  appUcable  subpart  of 
part  63  for  the  dates  required  for 
submission  of  permit  applications. 


•  On  (una  3.  1996.  EPA  publiihad  in  th*  Fadval 
tLtffttm  (01  FR  277SS)  an  unandmaot  to  csrtain 
hazardou*  air  pollutant  ttanciarda  for  Chromiuni 
Elactroplating  and  Chromium  Anodizing  Tanka 
(aubpan  N):  Elhylana  Oxida  Commarcial 
Starilization  and  Fumigation  Oparations  (aubpart 
O):  Parchloroalhylana  Dry  Qaaning  Facilitiaa 
(aubpart  M):  and  Sacondary  Laad  Smalt  ing  (lubpart 
X).  In  that  action.  EPA  amandad  iha  requirvmant  in 
aach  of  thaaa  rulaa  that  raquirad  nonmaior  aourcaa 
(amitting  or  having  the  potential  to  emit  laaa  than 
10  Ion*  par  year  of  any  hazardoua  air  pollutant  or 
laia  than  25  tona  par  year  of  any  combination  of 
hazardous  air  pollutants)  to  ofalain  Title  V  permits. 
For  certain  of  theaa  nonmajor  tourcaa.  the  rulaa 
have  bean  amended  to  allow  the  paimilting 
authority  the  option  of  deferring  the  raquirement  to 
obtain  a  title  V  permit  for  S  years.  Cartam  nonmajor 
source*  subject  to  subpart  N  of  part  63  (Chromium 
Anodizing  Tanks)  that  are  not  located  at  major 
sources  are  permanently  exempted  from  the 
requirement  to  obtam  a  title  V  permit  consistent 
with  40  CFR  It  63. 340(e)(1)  (01  FR  27787.  |uoe  3. 
1996).  Any  nonmajor  hatch  cold  solvent  cleaning 
machines  subject  to  subpart  T  of  part  63 
(Halogenated  Solvent  Cleaners)  that  are  not  located 
at  ma|or  sources  are  permanently  exempted  from 
the  requirement  to  obtain  a  title  V  permit  consistent 
with  40CFR  $63  4ea(j)  (S9  FR  OISOI.  December  2, 
1094).  For  any  other  nonmajor  solvent  cleaning 
machine*  subject  to  subpart  T  of  part  S3 
(Halogenated  Solvent  Cleaners)  that  are  not  located 
at  major  sources,  the  rules  have  bean  amended  to 
allow  the  pennitting  authority  the  option  of 
dafarring  the  requiremaat  to  obtain  a  title  V  pannit 
for  S  years  (59  FR  61801.  December  2.  1994). 


1.  Title  V  Permits 

As  noted  earlier,  title  V  requires  that 
EPA  implement  a  federal  operating 
permitting  program  in  any  area  that 
does  not  have  an  approved  title  V 
program  (Secticm  502(e)  of  the  Act.  42 
U.S.C  7661(e)).  The  part  71  program  at 
40  CFR  part  71  (61  FR  34202)  became 
effisctive  on  July  31. 1996.  EPA's 
proposal  of  September  13, 1995  required 
that  the  existing  major  sources  of  HAPs, 
and  owners  and  operators  of  any  new 
source  on  Guam  subject  to  title  V 
because  it  is  a  major  source  imder 
section  112,  or  a  solid  waste  incinerator 
subject  to  section  129,  obtain  title  V 
permits  under  part  71.  In  the  proposal 
EPA  requested  comments  on  whether 
any  existing  municipal  waste 
incinerators  or  major  HAP  sources  on 
American  Samoa  and  CNMI  should  be 
required  to  obtain  title  V  permits  under 
part  71.  No  comments  were  received. 
EPA  has  decided  that  the  exemptions 
for  Guam,  American  Samoa,  and  CNMI 
authorized  in  today's  action  do  not 
apply  to  these  soUd  waste  incinerators 
and  major  HAP  sources  and  that  owners 
or  operators  of  these  sources  must 
obtain  part  71  permits.  This  final  rule 
will  ensure  that  section  112  standards 
that  apply  to  major  sources  of  HAPs  are 
appropriately  implemented  through  the 
title  V  operating  permit  program. 
Section  1 12  of  Uie  Qean  Air  Act 
recognizes  that  HAP  sources  can  have  a 
significant  impact  on  human  health 
regardless  of  geographic  location,  and 
section  325  of  the  Act  explicitly 
prohibits  waivers  from  section  112 
requirements.  Because  sections  112  and 
129  generally  rely  on  an  efiisctive  title  V 
permitting  program  to  ensure  that  the 
standards  are  implemented  correctly 
and  HAP  reductions  are  achieved,  EPA 
believes  that  sources  subject  to  section 
129  and  major  sources  of  HAPs  must 
have  title  V  permits.  Several  souirces  on 
Guam  currently  subject  to  Section  112 
standards  did  not  meet  the  deadline  for 
submitting  initial  applicability 
notifications  to  EPA.  EPA  believes  that 
expeditious  compliance  with  Utle  V  will 
resolve  any  potential  applicability 
questions  or  compliance  problems  for 
title  V  sources  and  that  waiving  title  V 
for  these  sources  could  result  in 
confusion  and  greater  emissions  of 
HAPs.  EPA  believes  that  regulating 
these  sources  under  title  V  will  not 
impose  an  undue  burden,  because,  as 
noted  above,  EPA  has  deferred 
nonmajor  HAP  sources  from  the 
requirement  to  obtain  a  title  V  permit. 

EPA  will  be  the  permitting  authority 
and  will  issue  title  V  permits  to  these 
sources  under  part  71 ,  as  each  of  the 
petitioners  has  demonstrated  that  it 


currently  lacks  the  technical  resources 
to  issue  a  title  V  permit.  EPA  published 
a  Federal  Keglstar  Notice  on  Jidy  31, 
1996  (61  FR  39877.  July  31. 1996). 
listing  the  state  and  local  jurisdictions 
where  a  Federal  derating  Permits 
Program  became  effective  on  that  day. 
This  notice  included  Guam,  American 
Samoa  and  CNMI.  Applications  for 
major  sources  of  HAPs  and  solid  waste 
incinerators  under  part  71  are  due  to  be 
submitted  to  the  permitting  authority  by 
Jtdy  31. 1997,  except  for  those  marjor 
perchloroethylene  dry  cleaning 
ncilities,  which  are  due  by  April  1, 
1997. 

2.  Case-By-Case  Maximum  Achievable 
Control  Technology  (MACT) 
Determinations 

Section  112  MACT  requirements  for 
caae-by-case  MACT  determinations 
apply  to  major  sources  in  certain 
situations  where  EPA  has  not 
promulgated  an  applicable  MACT 
standard.  Section  112  (j)  requires  that 
where  EPA  has  missed  a  deadline  for 
promidgating  a  section  112(d)  standard 
then  any  major  source  of  HAPs  in  the 
applicable  source  category  must  submit 
an  application  for  a  case-by-case  MACT 
determination  within  18  months  of  the 
missed  deadline.  Section  112(g)  sets 
forth  certain  case-by-case  MACT 
requirements  for  newly  constructed  or 
reconstructed  sources.  These 
requirements  apply  to  all  major  sources 
of  HAPs  in  American  Samoa,  CNMI,  and 
Guam  after  the  effective  date  of  part  71. 

The  regidations  implementing  112(j) 
at  40  CFR  part  63,  subpart  B,  apply  as 
of  the  efiective  date  of  part  71  (July  31. 
1996),  but  the  petitioners'  source 
inventories  indicate  that  there  are  no 
major  sources  that  are  subject  to  112(j) 
at  tixis  time.  Should  any  source  be 
subject  to  this  requirement,  EPA  will 
use  part  71  permit  applications  as  the 
compliance  mechanism  for 
implementing  these  case-by-case  MACT 
approvals,  as  the  petitioners  have 
demonstrated  that  they  lack  the 
technical  resources  to  conduct  such  a 
determination. 

EPA  recently  reopened  the  comment 
period  and  pubUshed  a  notice  of 
availability  of  a  draft  rule  implementing 
Section  112(g)  (61  FR  13125,  March  26, 
1996).  After  the  112(g)  regulation 
becomes  effective,  any  newly 
constructed  or  reconstructed  major 
source  of  HAPs  in  each  territory  must 
comply  with  a  MACT  level  of  control. 
This  will  be  determined  on  a  case-by- 
case  basis  when  no  applicable  standard 
has  been  promulgated  by  EPA.  Any  new 
source  subject  to  section  112(g)  must 
apply  for  case-by-case  MACT  approval 
after  the  effective  date  of  the  regulation. 
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Other  section  112  requirements,  such 
as  112(d)  MACT  standards, 
automatically  apply  to  all  HAP  sources 
in  American  Samoa,  CNMI,  and  Guam. 
This  exemption  does  not  waive  any 
Section  112  requirements  applicable  to 
any  sources;  this  rule  only  exempts  the 
nonmajor  soiuces  from  the  requirement 
to  obtain  a  part  71  permit. 

EPA's  proposal  required  that 
American  Samoa  and  CNMI  develop  an 
implementation  agreement  with  EPA 
regarding  hazardous  air  pollutant 
sources,  but  EPA  believes  that  the  EPA's 
implementation  of  part  71  (which 
indudes  section  129(e)  solid  waste 
incinerators  and  major  HAP  sources^ 
renders  this  agreement  unnecessary  as  a 
waiver  condition. 

D.  Effective  Date  of  Title  V  Approval  for 
Other  Programs 

In  addition  to  sections  112(g)  and 
112(j),  the  implementation  of  other 
regulations  may  depend  on  the  approval 
date  of  a  title  V  permitting  program.  For 
instance,  EPA  has  considered 
implementing  40  CFR  part  64 
compliance  assurance  monitoring 
through  title  V  permitting  programs,  and 
other  futvire  regulations  may  also  be 
implemented  or  triggered  by  the 
effective  date  of  an  approved  tide  V 
program.  In  this  case,  for  sources  that 
are  not  required  to  obtain  a  part  71 
permit  under  today's  rule,  the  local 
alternate  operating  permit  programs, 
after  approval  by  EPA,  will  implement 
all  applicable  requirements,  including 
any  part  64  monitoring  rule.  This  rule 
grants  a  conditional  exemption  to 
owners  and  operators  only  from  the 
requirement  to  obtain  a  tide  V  permit 
and  to  each  territory  from  the 
requirement  to  adopt  a  tide  V  program. 
All  sources  on  American  Samoa,  CNMI. 
and  Guam  must  comply  with  all  other 
applicable  Cletm  Air  Act  provisions.  For 
any  requirement  other  than  the  case-by- 
case  MACT  requirement  addressed 
above  that  is  implemented  or  triggered 
by  an  approved  title  V  program,  the 
implementation  or  trigger  date  is  July 
31, 1996,  the  date  individual  sources 
became  subject  to  part  71. 

E.  Air  Quality  Modeling  and  SIP 
Submittals 

In  the  proposal,  EPA  discussed 
potential  problems  with  air  quality  on 
American  Samoa,  and  CNMI  and 
required  these  territories  to  conduct 
modeling  and  make  any  SIP  revision 
necessary  to  ensure  compliance  with  the 
NAAQS.  EPA  is  retaining  the 
requirements  for  American  Samoa  and 
CNMI  set  forth  in  the  proposal  for  air 
quality  modeling  and  SIP  submittals. 


m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

B.  Regulatory  Flexibility  Act 

This  action  under  section  325  of  the 
Act  does  not  impose  new  requirements, 
but  allows  local  agencies  flexibility  to 
reduce  the  impacts  of  tide  V  on  small   . 
entities.  Because  this  action  does  not 
impose  any  new  requirements,  and 
merely  approves  requests  for  additional 
flexibility  to  meet  existing  requirements, 
it  does  not  have  a  significant  impact  on 
a  substantial  nimiber  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  imiquely  impacted  by  the  rule. 

EPA  has  determined  that  this 
exemption  does  not  include  a  federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
federal  action  approves  exemptions 
requested  to  reduce  the  cost  of 
implementing  the  Clean  Air  Act. 
Accordingly,  this  action  will  reduce 
costs  to  state  governments  and  the 
private  sector. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Fedo^  Register-  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Authority:  42  U.S.C.  7401-7671q. 


List  of  Subiects  in  40  CFR  Part  M 

Environmental  protection. 
Administrative  practice  and  procediue, 
Air  pollution  control.  Hazardous  air 
pollutants,  Intergovernmental  relations. 
Nitrogen  oxides,  Operating  permits. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 

Dated:  October  28, 1996. 
Carol  M.  Browner, 
Administrator. 

40  CFR  part  69  is  amended  as  follows: 

PART  89— [AMENDED] 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

AuduHity.  Sec.  325,  Qean  Air  Act.  as 
amended  (42  U.S.C.  7625-1). 

Subpart  A— Guam 

2.  Subpart  A  is  amended  by  adding 
§  69.13  to  read  as  follows: 

f  60.13   Title  V  condHfonal  exemption. 

(a)  Conditional  exemption.  In 
response  to  a  petition  submitted  by  the 
Governor  of  Guam  and  pursuant  to 
section  325(a)  of  the  Clean  Air  Act  (Act), 
the  Administrator  of  the  United  States 
EPA  (EPA)  grants  the  following 
conditional  exemptions: 

(1)  Guam  is  exempted  from  the 
requirement  to  develop,  submit  for 
approval,  and  implement  an  operating 
f)ermit  program  under  tide  V  of  the 
Clean  Air  Act  on  the  condition  that 
Guam  meets  the  requirements  of 
paragraph  (b)  of  this  section  and  subject 
to  the  provisions  of  paragraphs  (c) 
tlirou^  (e)  of  this  section. 

(2)  Except  for  sources  listed  under 
paragraph  (a)(4)  of  this  section,  owners 
or  operators  of  sources  located  in  Guam 
subject  to  the  operating  permit 
requirements  of  tide  V  of  the  Clean  Air 
Act  are  exempt  horn  the  requirement  to 
apply  for  and  obtain  a  title  V  operating 
permit,  on  the  condition  that  the  owner 
or  operator  of  each  such  source  must 
apply  for  and  obtain  an  operating  permit 
under  an  EPA  approved  alternate 
program  that  meets  the  requirements  of 
paragraph  (b)  of  this  section  and  subject 
to  the  provisions  of  paragraphs  (c) 
throu^  (e)  of  this  section.  The  owner  or 
operator  of  each  such  source  shall  apply 
for  and  obtain  a  permit  under  the 
alternate  operating  permit  program  by 
the  deadlines  set  forth  in  the  approved 
program,  but  in  any  event  shall  obtain 

a  permit  no  later  than  March  14,  2003. 
If  the  owner  or  operator  of  any  source 
has  not  obtained  an  operating  permit 
imder  an  alternate  operating  program 
approved  by  EPA  for  Guam  by  March 
14,  2003,  the  exemption  for  such  source 
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shall  expire  and  the  owner  or  operator 
of  such  source  shall  become  subject  to 
the  permitting  requirements  of  40  CFR 
p>art  71  on  that  date,  consistent  with 
paragraph  (d)(4)  of  this  section. 

(3)  Upon  EPA  approval  of  an  alternate 
operating  permit  program  adopted  by 
Guam  in  accordance  with  this  §  69.13.  a 
person  shall  not  violate  any  permit 
condition  or  term  in  a  permit  that  has 
been  issued  under  such  alternate  permit 
pronam. 

(4)  This  exemption  does  not  apply  to 
owners  or  operators  of  major  sources  of 
hazardous  air  pollutants  (HAPs)  as 
defined  under  section  112  of  the  Clean 
Air  Act  or  to  owners  or  operators  of 
solid  waste  incinerators  subject  to  the 
title  V  requirements  of  section  129(e)  of 
the  Act.  Ownera  or  operators  of  major 
sources  of  HAPs  or  solid  waste 
incinerators  shall  be  subject  to  the 
requirements  of  40  CFR  part  71  and 
shall  apply  for  and  obtain  a  part  71 
permit  by  the  deadlines  specified  in  40 
CFR  part  71.  Any  owner  or  operator  of 
a  major  source  of  HAPs  subjcKrt  to  40 
CFR  part  63.  subi>art  B.  shall  submit  a 
timely  part  71  permit  application  as 
required  by  40  CFR  part  71  and  40  CFR 
part  63.  subpart  B.  requesting  a  case-by- 
case  section  112(g)  or  112(j)  Maximum 
Achievable  Control  Technology  (MACT) 
determination. 

(b)  Requirements  for  the  alternate 
operating  program.  Guam  shall  develop 
and  submit  an  alternate  operating 
permit  program  (the  program)  to  EPA  for 
approval  Upon  approval  by  EPA.  Guam 
shall  implement  the  program.  The 
program,  including  the  necessary 
statutory  and  regulatory  authority,  must 
be  submitted  by  March  15. 1999  for 
approval.  The  submittal  shall  include 
the  following  elements: 

(1)  The  program  must  contain 
regulations  that  ensure  that: 

(i)  The  permits  shall  include  emission 
limits  and  standards,  and  other  terms  or 
conditions  necessary  to  ensure 
compliance  with  all  applicable  federal 
requirements,  as  defined  under  40  CFR 
70.2. 

(ii)  The  limitations,  controls,  and 
requirements  in  the  permits  shall  be 
permanent,  quantifiable,  and  otherwise 
enforceable  as  a  practical  matter. 

(iii)  Permits  shall  contain  monitoring, 
recordkeeping  and  reporting 
requirements  sufficient  to  ensure 
compliance  with  applicable  federal 
requirements  during  the  reporting 
p>eriod. 

(iv)  The  program  shall  require  that  the 
o«vner  or  operator  of  each  source  submit 
permit  applications  with  compliance 
certifications  describing  the  source's 
compliance  status  with  all  applicable 
requirements.  The  program  shall  also 


provide  that  each  permit  contain  a 
requirement  that  tne  owner  at  operator 
of  a  source  submit  annual  compliance 
certifications.  The  compliance 
certification  shall  contain  a  compliance 
plan,  and  shall  contain  a  schedule  for 
expeditiously  achieving  compliance  if 
the  source  is  not  in  compliance  with  all 
applicable  requirements.  The  program 
must  provide  that  approval  of  a  permit 
with  a  compliance  plan  and  schedule 
does  not  sanction  noncompliance. 

(2)  The  program  shall  provide  for  the 
collection  of  fees  from  permitted 
sources  or  other  revenues  in  an  amount 
that  will  pay  for  the  cost  of  operation  of 
such  a  pn>gram  and  ensure  that  these 
funds  are  used  solely  to  support  the 
program. 

(3)  The  program  shall  provide  for 
public  notice  and  a  public  comment 
period  of  at  least  30  days  for  each 
permit,  significant  permit  modification, 
and  permit  renewal,  and  shall  include 
submittal  to  EPA  of  each  permit, 
significant  permit  modification,  and 
{Mumit  renewal. 

(4)  The  program  shall  provide  EPA  at 
least  45  days  from  receipt  of  a  jjermit. 
modification,  or  renewal  for  EPA  review 
and  objection  prior  to  issuance.  Tha 
program  shall  provide  that  if  EPA 
objects  to  a  permit  sent  to  EPA  for 
review,  Guam  cannot  issue  such  permit 
until  the  (wrmit  is  revised  in  a  manner 
that  resolves  EPA's  objections.  The 
program  shall  provide  that  Guam  will 
have  no  more  than  180  days  to  resolve 
EPA's  objections  and  that  if  the 
objections  are  not  resolved  within  that 
time  period,  EPA  shall  issue  the  permit 
under  40  CFR  part  71. 

(5)  The  program  shall  provide  that  all 
documents  other  than  confidential 
business  information  will  be  made 
available  to  the  public. 

(6)  The  program  shall  provide  Guam 
with  the  authority  to  enforce  permits, 
including  the  authority  to  assess  dvil 
and  criminal  penalties  up  to  $10,000  per 
day  per  violation  and  to  enjoin  activities 
that  are  in  violation  of  the  permit,  the 
program,  or  the  Act  without  first 
revoking  the  permit. 

(7)  The  program  shall  require  that 
ownera  or  operatora  of  nonmajor  sources 
of  hazardous  air  pollutants  that  are 
required  to  obtain  title  V  permits,  and 
owners  or  operators  of  major  sources  of 
all  other  air  pollutants  as  defined  at  40 
CFR  70.2  that  are  exempted  from  40 
CFR  part  71  under  paragraph  (a)  of  this 
section,  obtain  an  operating  permit 
under  the  approved  program.  The 
program  shall  include  a  schedule  for 
issuing  permits  to  all  subject  sources 
within  three  years  of  EPA  approval  of 
the  program. 


(8)  The  program  shall  include  a 
system  of  regular  inspections  of 
pennitted  sources,  a  system  to  identify 
any  unpermitted  major  sources,  and 
guidelines  for  appropriate  responses  to 
violations. 

(9)  The  program  shall  provide  for  the 
issuance  of  permits  with  a  fixed  term 
that  shall  not  exceed  five  yeara. 

(10)  The  program  shall  allow  Guam  or 
the  EPA  to  reopen  a  permit  for  cause. 
The  program  shall  provide  that  if  EPA 
provides  Guam  with  written  notice  that 
a  permit  must  be  reopened  for  cause, 
Guam  shall  issue  a  revised  permit 
within  180  days  (including  pubUc 
notice  and  comment)  that  suCBdently 
addresses  EPA's  concerns.  The  program 
shall  provide  that  if  Guam  fails  to  issue 
a  permit  that  resolves  EPA's  concerns 
within  180  days,  then  EPA  will 
terminate,  modify,  or  revoke  and  reissue 
the  permit  under  pari  71  after  providing 
the  permittee  and  the  public  with  notice 
and  opportimity  for  comment. 

(c)  State  Implementation  Plan  (SIP) 
submittal.  In  conjimction  with  the 
submittal  of  the  alternative  operating 
permit  program,  Guam  shall,  no  later 
than  March  15.  1999  submit  a  revision 
to  its  SIP  that  provides  that  a  person 
shall  not  violate  a  permit  condition  or 
term  in  an  operating  permit  that  has 
been  issued  under  an  EPA  approved 
alternate  operating  permit  program 
adopted  by  Guam  pursuant  to  the 
exemption  authorized  in  this  §  69.13. 

(d)  Expiration  and  revocation  of  the 
exemption.  This  exemption  shall  expire 
or  may  be  revoked  under  the  following 
circumstances: 

(1)  If  Guam  fails  to  submit  an  alternate 
operating  permit  program  by  March  15, 
1999,  the  exemption  shall  automatically 
expire  with  no  further  rulemaking  and 
40  CFR  part  71  shall  become  effective 
for  all  subject  sources  in  Guam  on  that 
date. 

(2)  In  the  event  that  EPA  disapproves 
Guam's  alternate  operating  permit 
program  because  the  program  does  not 
meet  the  requirements  set  forth  in 
paragraph  (b)  of  this  section,  EPA  will 
revoke  the  exemption  by  rulemaking. 

(3)  If,  by  March  14,  2003,  the  owner 
or  operator  of  any  subject  source  has  not 
obtained  a  federally  enforceable 
operating  permit  under  an  EPA 
approved  program,  the  exemption  shall 
automatically  expire  for  such  source 
and  such  source  shall  be  subject  to  the 
permitting  requirements  of  40  CFR  part 
71.  Guam  will  work  with  EPA  to 
identify  such  sources  prior  to  expiration 
of  the  exemption  under  this  paragraph 
(d). 

(4)  EPA  shall  revoke  the  exemption  in 
its  entirety  through  rulemaking  if  Guam 
does  not  adequately  administer  and 
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enforce  an  alternate  operating  permit 
program  approved  by  EPA. 

(5)  EPA  shall  revoke  the  exemption  by 
rulemaking  with  respect  to  the  owner  or 
operator  of  any  source  if,  during  the  45- 
day  review  period,  EPA  objects  to 
issuance  of  a  permit  and  Guam  fails  to 
resolve  EPA's  objections  within  180 
days.  EPA  shall  also  revoke  the 
exemption  by  rulemaking  for  the  owner 
or  operator  of  any  source  in  the  event 
that  EPA  reopens  a  permit  for  cause  and 
Guam  does  not  issue  a  permit  that 
resolves  the  concerns  as  set  forth  in 
EPA's  notice  to  reopen  within  180  days. 

(6)  EPA  reserves  its  authority  to 
revoke  or  modify  this  exemption  in 
whole  or  in  part. 

(e)  Scope  of  the  exemption.  This 
exemption  applies  solely  to  the 
requirement  that  an  owner  or  operator 
obtain  an  operating  permit  under  title  V 
of  the  Clean  Air  Act  and  the 
requirement  that  Guam  implement  a 
title  V  permit  program.  In  addition,  this 
exemption  does  not  apply  to  owners  or 
operators  of  sources  set  forth  in 
paragraph  (a)(4)  of  this  section.  Owners 
and  operators  of  air  pollutant  sources 
are  required  to  comply  with  all  other 
applicable  requirements  of  the  Clean  Air 
Act.  For  purposes  of  complying  wdth 
any  applicable  requirement  that  is 
triggered  or  implemented  by  the 
approval  of  a  title  V  permit  program,  the 
approval  date  for  owners  or  operators  to 
which  this  exemption  applies  shall  be 
the  date  that  EPA  approves  the  alternate 
program  for  each  territory  or,  for  owners 
or  operators  of  sources  that  are  subject 
to  40  CFR  part  71,  the  approval  date 
shall  be  the  effective  date  of  40  CFR  part 
71,  which  is  July  31,  1996. 

3.  Subpart  B  is.amended  by  revising 
the  subpart  heading  and  adding  §  69.22 
to  read  as  follow^: 

Subpart  B — American  Samoa 

§  69,22    Title  V  conditional  exemption. 

(a)  Conditional  exemption.  In 
response  to  a  petition  submitted  by  the 
Governor  of  American  Samoa  (American 
Samoa)  and  pursuant  to  section  325(a) 
of  the  Clean  Air  Act  (Act),  the 
Administrator  of  the  United  States  EPA 
(EPA)  grants  the  following  conditional 
exemptions: 

(1)  American  Samoa  is  exempted  from 
the  requirement  to  develop,  submit  for 
approval,  and  implement  an  operating 
permit  program  under  title  V  of  the 
Clean  Air  Act  on  the  condition  that 
American  Samoa  meets  the 
requirements  of  paragraph  (b)  of  this 
section  and  subject  to  the  provisions  of 
paragraphs  (c)  through  (f)  of  this  section. 

(2)  Except  for  sources  listed  under 
paragraph  (a)(4)  of  this  section,  owners 


or  operators  of  sources  located  in 
American  Samoa  subject  to  the 
operating  permit  requirements  of  title  V 
of  the  Clean  Air  Act  are  exempt  from  the 
requirement  to  apply  for  and  obtain  a 
title  V  operating  permit,  on  the 
condition  that  the  owner  or  operator  of 
each  such  source  must  apply  for  and 
obtain  an  operating  permit  under  an 
EPA  approved  alternate  program  that 
meets  the  requirements  of  paragraph  (b) 
of  this  section  and  subject  to  the 
provisions  of  paragraphs  (c)  through  (f) 
of  this  section.  The  ovkrner  or  operator  of 
each  such  source  shall  apply  for  and 
obtain  a  permit  imder  the  alternate 
operating  permit  program  by  the 
deadlines  set  forth  in  the  approved 
program,  but  in  any  event  shall  obtain 
a  permit  no  later  than  March  14,  2003. 
If  the  owner  or  operator  of  any  source 
has  not  obtained  an  operating  permit 
imder  an  alternate  operating  program 
approved  by  EPA  for  American  Samoa 
by  March  14,  2003,  the  exemption  for 
such  source  shall  expire  and  the  owner 
or  operator  of  such  source  shall  become 
subject  to  the  permitting  requirements 
of  40  CFR  part  71  on  that  date, 
consistent  with  paragraph  (e)(4)  of  this 
section. 

(3)  Upon  EPA  approval  of  an  alternate 
operating  permit  program  adopted  by 
American  Samoa  in  accordance  with 
this  §69.22.  a  person  shall  not  violate 
any  permit  condition  or  term  in  a  permit 
that  has  been  issued  under  such        ' 
alternate  permit  program. 

(4)  This  exemption  does  not  apply  to 
owners  or  operators  of  major  sources  of 
hazardous  air  pollutants  (HAPs)  as 
defined  under  section  112  of  the  Clean 
Air  Act  or  to  owners  or  operators  of 
solid  waste  incinerators  subject  to  the 
title  V  requirements  of  section  129(e)  of 
the  Act.  Owners  or  operators  of  major 
sources  of  HAPs  or  solid  waste 
incinerators  shall  be  subject  to  the 
requirements  of  40  CFR  part  71  and 
shall  apply  for  and  obtain  a  part  71 
permit  by  the  deadlines  specified  in  40 
CFR  part  71.  Any  owner  or  operator  of 
a  major  source  of  HAPs  subject  to  40 
CFR  part  63,  subpart  B.  shall  submit  a 
timely  part  71  permit  application  as 
required  by  40  CFR  part  71  and  40  CFR 
part  63,  subpart  B,  requesting  a  case-by- 
case  112(g)  or  112(j)  Maximum 
Achievable  Control  Technology  (MACT) 
determination. 

(b)  Requirements  for  the  alternate 
operating  program.  American  Samoa 
shall  develop  and  submit  an  alternate 
operating  permit  program  (the  program) 
to  EPA  for  approval.  Upon  approval  by 
EPA,  American  Samoa  shall  implement 
the  program.  The  program,  including 
the  necessary  statutory  and  regulatory 
authority,  must  be  submitted  by  March 


15,  1999  for  approval.  The  submittal 
shall  include  the  following  elements: 

(1)  The  program  must  contain 
regulations  that  ensure  that: 

(i)  The  permits  shall  include  emission 
limits  and  standards,  and  other  terms  or 
conditions  necessary  to  ensure 
compliance  vn\h  all  applicable  federal 
requirements,  as  defined  under  40  CFR 
70.2. 

(ii)  The  limitations,  controls,  and 
requirements  in  the  permits  shall  be 
permanent,  quantifiable,  and  otherwise 
enforceable  as  a  practical  matter. 

(iii)  Permits  shall  contain  monitoring, 
recordkeeping  and  reporting 
requirements  sufficient  to  ensure 
compliance  with  applicable  federal 
requirements  during  the  reporting 
period. 

(iv)  The  program  shall  require  that  the 
owner  or  operator  of  each  source  submit 
permit  applications  with  compliance 
certifications  describing  the  source's 
compliance  status  with  all  applicable 
requirements.  The  program  shall  also 
provide  that  each  permit  contain  a 
requirement  that  the  owner  or  operator 
of  a  source  submit  annual  compliance 
certifications.  The  compliance 
certification  shall  contain  a  compliance 
plan,  and  shall  contain  a  schedule  for 
expeditiously  achieving  compliance  if 
the  source  is  not  in  compliance  with  all 
applicable  requirements.  The  program 
must  provide  that  approval  of  a  permit 
with  a  compliance  plan  and  schedule 
does  not  sanction  noncompliance. 

(2)  The  program  shall  provide  for  the 
collection  of  fees  from  permitted 
sources  or  other  revenues  in  an  amount 
that  will  pay  for  the  cost  of  operation  of 
such  a  program  and  ensvue  that  these 
funds  are  used  solely  to  support  the 
program. 

(3)  The  program  shall  provide  for 
public  notice  and  a  public  comment 
period  of  at  least  30  days  for  each 
permit,  significant  permit  modification, 
and  permit  renewal,  and  shall  include 
submittal  to  EPA  of  each  permit, 
significant  permit  modification,  and 
permit  renewal. 

(4)  The  program  shall  provide  EPA  at 
least  45  days  fixim  receipt  of  a  permit, 
modification,  or  renewal  for  EPA  review 
and  objection  prior  to  issuance.  The 
program  shall  provide  that  if  EPA 
objects  to  a  permit  sent  to  EPA  for 
review,  American  Samoa  cannot  issue 
such  permit  until  the  permit  is  revised 
in  a  maimer  that  resolves  EPA's 
objections.  The  program  will  provide 
that  American  Samoa  will  have  no  more 
than  180  days  to  resolve  EPA's 
objections  and  that  if  the  objections  are 
not  resolved  within  that  time  period, 
EPA  shall  issue  the  permit  under  40 
CFR  part  71. 
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(5)  The  program  shall  provide  that  all 
documents  other  than  confidential 
business  information  will  be  made 
available  to  the  public. 

(6)  The  program  shall  provide 
American  Samoa  with  the  authority  to 
enforce  permits,  including  the  authority 
to  assess  civil  and  criminal  penalties  up 
to  $10,000  per  day  per  violation  and  to 
enjoin  activities  that  are  in  violation  of 
the  permit,  the  program,  or  the  Act 
without  first  revoking  the  permit. 

(7)  The  program  shall  require  that 
owners  or  operators  of  nonmajor  sources 
of  hazardous  air  pollutants  that  are 
required  to  obtain  title  V  permits,  and 
owners  or  operators  of  major  sources  of 
all  other  air  pollutants  as  defined  in  40 
CFR  70.2  that  are  exempted  from  40 
CFR  part  71  under  paragraph  (a)  of  this 
section,  obtain  an  operating  permit 
under  the  approved  program.  The 
program  shall  include  a  schedule  for 
issuing  peitnits  to  all  subject  sources 
within  three  years  of  EPA  approval  of 
the  program. 

(8j  The  program  shall  include  a 
system  of  regular  inspections  of 
permitted  sources,  a  system  to  identify 
any  unpermitted  major  sources,  and 
guidelines  for  appropriate  responses  to 
violations. 

(9)  The  program  shall  provide  for  the 
issuance  of  permits  with  a  fixed  term 
that  shall  not  exceed  five  years. 

(10)  The  program  shall  allow 
American  Samoa  or  the  EPA  to  reopen 
a  permit  for  cause.  The  program  shall 
provide  that  if  EPA  provides  American 
Samoa  with  written  notice  that  a  permit 
must  be  reopened  for  cause,  American 
Samoa  shall  issue  a  revised  permit 
within  180  days  (including  public 
notice  and  comment)  that  sufficiently 
addresses  EPA's  concerns.  The  program 
shall  provide  that  if  American  Samoa 
fails  to  issue  a  permit  that  resolves 
EPA's  concerns  within  180  days,  then 
EPA  will  terminate,  modify,  or  revoke 
and  reissue  the  permit  under  part  71 
after  providing  the  permittee  and  the 
public  with  notice  and  opportunity  for 
comment. 

(c)  Ambient  air  quality  program. 
American  Samoa  shall  implement  the 
following  program  to  address  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  as  a  condition  of  the  waiver: 

(1)  American  Samoa  shall  collect 
complete  meteorological  data  and 
complete  refined  air  quality  modeling 
for  the  Pago  Pago  Harbor  and  submit 
such  data  and  modeling  results  to  EPA 
by  March  15.  1999. 

(2)  American  Samoa  shall  address  any 
NAAQS  exceedances  demonstrated 
through  the  modeling  results  with 
revisions  to  its  SIP  tluit  shall  be 
submitted  by  K4arch  14,  2000.  The  plan 


shall  ensure  compliance  with  the 
NAAQS  is  achieved  by  March  14.  2002. 

(d)  State  Implementation  Plan  (SIP) 
submittal.  In  conjunction  with  the 
submittal  of  the  alternative  operating 
permit  program,  American  Samoa  shall, 
no  later  than  March  15.  1999.  submit  a 
revision  to  its  SIP  that  provides  that  a 
person  shall  not  violate  a  permit 
condition  or  term  in  an  operating  permit 
that  has  been  issued  under  an  EPA 
approved  alternate  operating  permit 
program  adopted  by  American  Samoa 
pursuant  to  the  exemption  authorized  in 
this  §69.22. 

(e)  Expiration  and  revocation  of  the 
exemption.  This  exemption  shall  expire 
or  may  be  revoked  under  the  following 
circumstances: 

(1)  If  American  Samoa  fails  to  submit 
the  required  alternate  operating  permit 
program  or  modeling  (and  sup]x>rting 
data)  by  March  15, 1999,  the  exemption 
shall  automatically  expire  with  no 
further  rulemaking  and  40  CFR  part  71 
shall  become  effective  for  all  subject 
sources  in  American  Samoa  on  th&t 
date.  The  exemption  will  also  expire 
with  no  further  rulemaking  in  the  event 
that  American  Samoa  fails  to  submit  a 
SIP  revision  by  March  14,  2000, 
consistent  with  paragraph  (c)(2)  of  this 
section. 

(2)  In  the  event  that  EPA  disapproves 
American  Samoa's  alternate  operating 
permit  program  because  the  program 
does  not  meet  the  requirements  set  forth 
in  paragraph  (b)  of  this  section.  EPA 
will  revoke  the  exemption  by 
rulemaking. 

(3)  If.  by  March  14,  2003,  the  owner 
or  operator  of  any  subject  source  has  not 
obtained  a  federally  enforceable 
operating  permit  under  an  EPA 
approved  program,  the  exemption  shall 
automatically  expire  for  such  source 
and  such  source  shall  be  subject  to  the 
permitting  requirements  of  40  CFR  part 
71.  American  Samoa  will  work  with 
EPA  to  identify  such  sources  prior  to 
expiration  of  the  exemption  under  this 
paragraph  (d). 

(4)  EPA  shall  revoke  the  exemption  in 
its  entirety  through  rulemaking  if 
American  Samoa  does  not  adequately 
administer  and  enforce  an  alternate 
operating  permit  program  approved  by 
EPA. 

(5)  EPA  shall  revoke  the  exemption  by 
rulemaking  with  respect  to  the  owner  or 
operator  of  any  source  if,  during  the  45- 
day  review  pwriod,  EPA  objects  to 
issuance  of  a  permit  and  American 
Samoa  fails  to  resolve  EPA's  objections 
within  180  days.  EPA  shall  also  revoke 
the  exemption  by  rulemaking  for  the 
owner  or  operator  of  any  source  in  the 
event  that  EPA  reopens  a  permit  for 
cause  and  American  Samoa  does  not 


issue  a  permit  that  resolves  the  concerns 
as  set  forth  in  EPA's  notice  to  reopen 
within  160  days. 

(6)  EPA  reserves  its  authority  to 
revoke  or  modify  this  exemption  in 
whole  or  in  part. 

(f)  Scope  of  the  exemption.  This 
exemption  applies  solely  to  the 
requirement  that  an  owner  or  operator 
obtain  an  operating  permit  under  title  V 
of  the  Clean  Air  Act  and  the 
requirement  that  American  Samoa 
implement  a  title  V  permit  program.  In 
addition,  this  exemption  does  not  apply 
to  owners  or  operators  of  sources  set 
forth  in  paragraph  (a)(4)  of  this  section. 
Ownera  and  operators  of  air  pollutant 
sources  are  required  to  comply  with  all 
other  applicable  requirements  of  the 
Clean  Air  Act.  For  purposes  of 
complying  with  any  applicable 
requirement  that  is  triggered  or 
implemented  by  the  approval  of  a  title 
V  permit  program,  the  approval  date  for 
owners  or  operators  to  which  this 
exemption  applies  shall  be  the  date  that 
EPA  approves  the  alternate  program  for 
each  territory  or,  for  owners  or  operatora 
of  sources  that  are  subject  to  40  CFR 
part  71,  the  approval  date  shall  be  the 
effective  date  of  40  CFR  part  71,  which 
is  July  31,  1996. 

4.  Subpart  C  is  amended  by  revising 
the  subpart  heading  and  adding  §  69.32 
to  read  as  follows: 

Subpart  C— Commonwealth  of  the 
Nortttem  Mariana  Islands 

fM.32    TItto  V  conditional  exemption. 

(a)  Conditional  exemption.  In 
response  to  a  petition  submitted  by  the 
Governor  of  The  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI)  and 
pursuant  to  section  325(a)  of  the  Clean 
Air  Act  (Act),  the  Administrator  of  the 
United  States  EPA  (EPA)  grants  the 
following  conditional  exemptions: 

(1)  CNMI  is  exempted  from  the 
requirement  to  develop,  submit  for 
approval,  and  implement  an  operating 
permit  program  under  title  V  of  the 
Clean  Air  Act  on  the  condition  that 
CNMI  meets  the  requirements  of 
paragraph  (b)  of  this  section  and  subject 
to  the  provisions  of  paragraphs  (c) 
throu^  (f)  of  this  section. 

(2)  Except  for  sources  listed  imder 
paragraph  (a)(4)  of  this  section,  ownera 
or  operators  of  sources  located  in  CNMI 
subject  to  the  operating  permit 
requirements  of  title  V  of  the  Clean  Air 
Act  are  exempt  from  the  requirement  to 
apply  for  and  obtain  a  title  V  operating 
permit,  on  the  condition  that  the  owner 
or  operator  of  each  such  source  must 
apply  for  and  obtain  an  operating  permit 
under  an  EPA  approved  dtemate 
program  that  meets  the  requirements  of 
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paragraph  (b)  of  this  section  and  subject 
to  the  provisions  of  paragraphs  (c) 
throu^  (f)  of  this  section.  The  owner  or 
operator  of  each  such  source  shall  apply 
for  and  obtain  a  permit  imder  the 
alternate  operating  permit  program  by 
the  deadlines  set  forth  in  the  approved 
program,  but  in  any  event  shall  obtain 
a  piermit  no  later  than  March  14,  2003. 
If  the  owner  or  operator  of  any  source 
has  not  obtained  an  operating  permit 
under  an  alternate  operating  program 
approved  by  EPA  for  CNMI  by  March 
14,  2003,  the  exemption  for  such  source 
shall  expire  and  the  owner  or  operator 
of  such  sotuce  shall  become  subject  to 
the  permitting  requirements  of  40  CFR 
part  71  on  that  date,  consistent  with 
paragraph  (e)(3)  of  this  section. 

(3)  Upon  EPA  approval  of  an  alternate 
operating  permit  prop^m  adopted  by 
CNMI  in  accordance  with  this  §  69.32,  a 
pereon  shall  not  violate  any  permit 
condition  or  term  in  a  permit  that  has 
been  issued  under  such  alternate  permit 
pronam. 

(4)  This  exemption  does  not  apply  to 
ownera  or  operatora  of  major  sources  of 
hazardous  air  pollutants  (HAPs)  as 
defined  under  section  112  of  the  Clean 
Air  Act  or  to  ownera  or  operatora  of 
solid  waste  incineratora  subject  to  the 
title  V  requirements  of  section  12g(e)  of 
the  Act.  Ownere  or  operatora  of  major 
sources  of  HAPs  or  solid  waste 
incineratora  shall  be  subject  to  the 
requirements  of  40  CFR  part  71  and 
shall  apply  for  and  obtain  a  part  71 
permit  by  the  deadlines  specified  in  40 
CFR  part  71.  Any  owner  or  operator  of 
a  major  source  of  HAPs  subject  to  40 
CFR  part  63,  subpart  B,  shall  submit  a 
timely  part  71  permit  application  as 
required  by  40  CFR  part  71  and  40  CFR 
part  63,  subpart  B,  requesting  a  case-by- 
case  section  112(g)  or  112(j)  Maximum 
Achievable  Control  Technology  (MACT) 
determination. 

(b)  Requirements  for  the  alternate 
operating  program.  CNMI  shall  develop 
and  submit  an  alternate  operating 
permit  program  (the  program)  to  EPA  for 
approval.  Upon  approval  by  EPA,  CNMI 
shall  implement  the  program.  The 
program,  including  the  necessary 
statutory  and  regulatory  authority,  must 
be  submitted  by  March  15, 1999  for 
approval.  The  submittal  shall  include 
the  following  elements: 

(1]  The  program  must  contain 
regulations  that  enstne  that: 

(i)  The  permits  shall  include  emission 
limits  and  standards,  and  other  terms  or 
conditions  necessary  to  ensure 
compliance  with  aO  applicable  federal 
requirements,  as  defined  imder  40  CFR 
70.2. 

(ii)  The  limitations,  controls,  and 
requirements  in  the  permits  shall  be 


permanent,  quantifiable,  and  otherwise 
enforceable  as  a  practical  matter. 

(iii)  Permits  shall  contain  monitoring, 
recordkeeping  and  reporting 
requirements  sufficient  to  ensure 
compliance  with  applicable  federal 
requirements  during  the  reporting 
period. 

(iv)  The  program  shall  require  that  the 
owner  or  operator  of  each  source  submit 
p«init  applications  with  compliance 
certifications  describing  the  source's 
compliance  status  with  all  applicable 
requirements.  The  program  shall  also 
provide  that  each  permit  contain  a 
requirement  that  the  owner  or  operator 
of  a  source  submit  annual  compliance 
certifications.  The  compliance 
certification  shall  contain  a  compliance 
plan,  and  shall  contain  a  schedule  for 
expeditiously  achieving  compliance  if 
the  source  is  not  in  compliance  with  all 
applicable  requirements.  The  program 
must  provide  that  approval  of  a  permit 
with  a  compliance  plan  and  schedule 
does  not  sanction  noncompliance. 

(2)  The  program  shall  provide  for  the 
collection  of  fees  from  permitted 
sources  or  other  revenues  in  an  amount 
that  vnll  pay  for  the  cost  of  operation  of 
such  a  program  and  ensure  that  these 
funds  are  used  solely  to  support  the 
program. 

(3)  The  program  shall  provide  for 
public  notice  and  a  public  comment 
period  of  at  least  30  days  for  each 
permit,  significant  permit  modification, 
and  permit  renewal,  and  shall  include 
submittal  to  EPA  of  each  permit, 
significant  permit  modification,  and 
permit  renewal. 

(4)  The  program  shall  provide  EPA  at 
least  45  days  from  receipt  of  a  permit, 
modification,  or  renewal  for  EPA  review 
and  objection  prior  to  issuance.  The 
program  shall  provide  that  if  EPA 
objects  to  a  permit  sent  to  EPA  for 
review,  CNMI  cannot  issue  such  permit 
until  the  permit  is  revised  in  a  manner 
that  resolves  EPA's  objections.  The 
program  will  provide  that  CNMI  will  ■ 
have  no  more  than  180  days  to  resolve 
EPA's  objections  and  that  if  the 
objections  are  not  resolved  within  that 
time  period,  EPA  shall  issue  the  permit 
under  40  CFR  part  71. 

(5)  The  program  shall  provide  that  all 
dociunents  other  than  confidential 
business  information  will  be  made 
available  to  the  public. 

(6)  The  program  shall  provide  CNMI 
with  the  authority  to  enforce  permits, 
including  the  auUiorify  to  assess  dvil 
and  criminal  penalties  up  to  $10,000  per 
day  per  violation  and  to  enjoin  activities 
that  are  in  violation  of  the  permit,  the 
program,  or  the  Act  without  first 
revoking  the  permit. 


(7)  The  program  shall  require  that 
ownera  or  operatora  of  nonmajor  sources 
of  hazardous  air  pollutants  that  are 
required  to  obtain  title  V  permits,  and 
ownera  or  operators  of  major  sources  of 
all  other  air  pollutants  as  defined  at  40 
CFR  70.2  that  are  exempted  from  40 
CFR  part  71  under  paragraph  (a)  of  this 
section,  obtain  an  operating  permit 
under  the  approved  program.  The 
program  shaU  include  a  schedule  for 
issuing  permits  to  all  subject  sources 
within  three  yeara  of  EPA  approval  of 
the  program. 

(8)  The  program  shall  include  a 
system  of  regular  inspections  of 
permitted  soxut:es.  a  system  to  identify 
any  unpermitted  major  sources,  and 
guidelines  for  appropriate  responses  to 
violations. 

(9)  The  program  shall  provide  for  the 
issuance  of  permits  with  a  fixed  term 
that  shall  not  exceed  five  yeara. 

(10)  The  program  shall  allow  CNMI  or 
the  EPA  to  reopen  a  permit  for  cause. 
The  program  shall  provide  that  if  EPA 
provides  CNMI  with  written  notice  that 
a  permit  must  be  reopened  for  cause, 
CNMI  shall  issue  a  revised  permit 
within  180  days  (including  public 
notice  and  comment)  that  sufficiently 
addresses  EPA's  concerns.  The  program 
shall  provide  that  if  CNMI  fails  to  issue 
a  permit  that  resolves  EPA's  concerns 
vtrithin  180  days,  then  EPA  will 
terminate,  modify,  or  revoke  and  reissue 
the  permit  under  part  71  after  providing 
the  permittee  and  the  public  with  notice 
and  opportunity  for  comment. 

(c)  Ambient  air  quality  program. 
CNMI  shall  implement  the  following 
program  to  protect  attainment  of 
National  Ambient  Air  Quality  Standards 
(NAAQS)  as  a  condition  of  the  waiver: 

(1)  CNMI  shall  enforce  its  January  19, 
1987  Air  Pollution  Control  (APC) 
regulations,  including  the  requirement 
that  all  new  or  modified  sources  comply 
with  the  NAAQS  and  Prevention  of 
Significant  Deterioration  (PSD) 
increments. 

(2)  CNMI  may  conduct  air  emissions 
modeling,  using  EPA  guidelines,  for 
power  plants  located  on  Saipan  to 
assess  EPA's  preliminary  determination 
of  non-compliance  with  the  NAAQS  for 
sulfur  dioxide  (SO2).  CNMI  shall 
complete  and  submit  any  additional 
modeling  to  EPA  by  March  16, 1998  to 
determine  whether  existing  power 
plants  cause  or  contribute  to  violation  of 
the  NAAQS  and  PSD  increments  in  the 
APC  regulations  and  40  CFR  52.21. 

(3)  If  CNMI 's  additional  modeling, 
based  on  EPA  guidelines,  predicts 
exceedances  of  the  NAAQS  for  SO^.  or 
if  CNMI  elects  to  accept  EPA's 
preliminary  determination  that  the 
NAAQS  for  SO2  have  been  exceeded, 
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CNXa  shall  •ubmit  •  ravitwi  SIP  that 
ensuraa  oomplianoa  with  tha  NAAQS 
for  SO2.  CNMI  >haU  nibnilt  the 
propoaad  ravisioo  to  tha  SIP  by  March 
16. 1908  or.  if  CNMI  alacta  to  oooduct 
additional  modeling,  by  March  15. 1999. 
CNMI  shall  take  appropriate  corrective 
actions  through  tbs  SIP  to  demonstnte 
compliance  with  the  NAAQS  for  SO]  by 
March  14.2001. 

(d)  StatB  Implementation  Pkm  (SIP) 
submittal.  In  coojunction  with  the 
submittal  of  the  alternative  operating 
permit  program.  CNMI  shall,  no  later 
than  March  15.  1999  submit  a  revision 
to  its  SIP  that  provides  that  a  person 
shall  not  violate  a  permit  condition  or 
term  In  an  operating  permit  that  has 
been  issued  under  an  EPA  approved 
alternate  operating  permit  program 
adopted  by  CNMI  pursuant  to  the 
exemption  authorized  in  this  §  69.32. 

(a)  txpiradon  and  revocation  of  the 
exemption.  This  exemption  shall  expire 
or  may  be  revoked  under  the  following 
circumstances: 

(1)  If  CNMI  fails  to  submit  the 
required  alternate  operating  permit 
program  or  any  required  SIP  revision  by 
March  15.  1999.  the  exemption  shall 
automatically  expire  with  no  further 
rulemaking  and  40  CFR  part  71  shall 
become  efractive  for  all  subject  sources 
in  CNMI  on  that  date,  consistent  with 
paragraph  (c)(3)  of  this  section. 


(2)  In  tha  evwit  that  EPA  disapprovea 
CNMI's  aheniate  openting  pennit 
program  becauae  the  program  doaa  not 
meat  the  raquiraoiaots  sat  forth  in 
paragraph  (b)  (rf  this  aectkai.  EPA  will 
revoke  the  axamptiao  by  rulemaking. 

(3)  If.  by  March  14.  2003.  the  owner 
or  operator  of  any  subject  source  has  not 
obtained  a  foderally  snforcsable 
operating  permit  under  an  EPA 
approved  program,  the  exemption  shall 
automatically  expire  for  such  source 
and  such  source  shall  be  subfect  to  the 
permitting  requirements  of  40  CFR  part 
71.  CNMI  will  work  tvith  EPA  to 
identify  sudi  sources  prior  to  expiration 
of  the  exemption  under  this  paragraph 
(e). 

(4)  EPA  shall  revoke  the  exemption  in 
its  entirety  through  rulemaking  if  CNMI 
does  not  adequately  administer  and 
enforce  an  alternate  operating  pennit 
program  approved  by  EPA. 

(5)  EPA  shall  revoke  the  exemption  by 
rulemaking  with  respect  to  the  owner  or 
operator  ofany  source  if,  during  the  45- 
day  review  period,  EPA  objects  to 
issuance  of  a  permit  and  CNMI  fails  to 
resolve  EPA's  objections  within  180 
days.  EPA  shall  also  revoke  the 
exemption  by  rulemaking  for  the  owner 
or  operator  of  any  source  in  the  event 
that  EPA  reopens  a  permit  for  cause  and 
CNMI  does  not  issue  a  permit  that 


raaolves  the  coDoems  as  ssl  forth  in 
EPA's  notioe  to  reopen  within  180  days. 

(6)  EPA  reserves  its  authority  to 
revoke  or  modify  this  exempdoa  in 
whole  or  in  part 

(f)  Scope  of  the  exemption.  This 
axamptiaii  applies  solely  to  the 
requirement  that  an  owner  or  operator 
obtain  an  operating  pennit  uaAn  title  V 
of  the  Clean  Air  Act  and  the 
requirement  that  CNMI  implement  a 
titiB  V  pennit  program.  In  additicm,  this 
exemption  does  not  apply  to  owners  or 
operators  of  sources  set  forth  in 
paragraph  (a)(4)  of  this  section.  Owners 
and  operators  of  air  pollutant  sources 
are  required  to  c<nnply  with  all  other 
applicable  requirements  of  the  Clean  Air 
Act.  For  purpoees  of  complying  with 
any  applicable  requirement  that  is 
triggered  or  implemented  by  the 
approval  of  a  title  V  permit  program,  the 
approval  date  for  owners  or  operators  to 
which  this  exemption  applies  shall  be 
the  date  that  EPA  approves  the  alternate 
program  for  each  territory  or,  for  owners 
or  operators  of  sources  that  are  sxibject 
to  40  CFR  part  71,  the  approval  date 
shall  be  the  effective  date  of  40  CFR  part 
71.  which  is  July  31, 1996. 

[PR  Doc  96-28432  Filed  11-12-06;  8:45  am) 
aajjNQ  COM  ssss-ss-^ 


Wednesday 
November  13,  1996 


Part 


Environmental 
Protection  Agency 

40  CFR  Part  90 

Class  I  and  II  Nonhandheld  New  Nonroad 
Phase  1  Small  Spark-Ignition  Engines; 
Revised  Carbon  Monoxide  (CO)  Standard; 
Final  Rule 


58296  Federal  Register  /  Vol.  61.  No.  220  /Wednesday,  November  13,  1996  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart90 
[FRL-M60-4] 

R«via*d  Cart}on  Monoxide  (CO) 
Standard  for  Class  I  and  11 
Nonhandhaid  New  Nonroad  Ptiaaa  1 
Small  Spark-Ignition  Engines 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the  Phase  1 
carbon  monoxide  (CO)  emission 
standard  for  Class  I  and  II  new  nonroad 
spark-ignition  (SI)  engines  at  or  below 
19  kilowatts.  Today's  action  increases 
the  CO  standard  from  469  grams  per 
kilowatt-hour  (g/kW-hr)  to  519  g/kW-hr. 
This  action  addresses  the  CO  emission 
difference  between  oxygenated  and 
nonoxygenated  fuels  that  was  not 
reflected  when  the  Agency  previously 
set  the  CO  standard  for  these 
nonhandheld  engines  in  a  final  rule 
published  July  3,  1995.  This  correction 
of  the  nonhandheld  engine  CO  standard 
will  ensure  that  the  CO  standard  for 
manufacturers  of  Class  I  and  II  small  SI 
engines  used  to  power  equipment  such 
as  lawnmowers  is  achievable  and 
otherwise  appropriate  under  the  Clean 
Air  Act  and  that  it  is  technically  feasible 
for  manufacturers  to  certify  their  engine 
models  to  the  Phase  1  emission 
standards  and  make  them  commercially 
available  for  the  1997  model  year. 

In  addition,  today's  action  permits  the 
use  of  open  crankcases  in  engines  used 
exclusively  to  power  snowthrowers. 
This  change  will  allow  engine 
manufacturers  to  certify  engines  with 
open  crankcases  to  be  used  in 
snowthrowers  upon  a  demonstration 
that  the  engine  still  meets  all  applicable 
emission  standards. 

EFFECTIVE  DATE:  This  rule  is  effective 
November  5, 1996. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  EPA  Air 
and  Radiation  Docket  No.  A-93-25  and 
Docket  No.  A-96-02,  at  the  U.S. 
Environmental  Protection  Agency,  room 
M-1500.  401  M  St..  S.W.,  Washington, 
D.C.  20460.  The  materials  in  these 
dockets  may  be  viewed  from  8:00  a.m. 
until  5:30  p.m.  weekdays.  The  docket 
may  also  be  reached  by  telephone  at 
(202)  260-7548.  As  provided  in  40  CFR 
part  2.  a  reasonable  fee  may  be  charged 
by  EPA  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Home,  U.S.  Environmental 
Protection  Agency.  2565  Plymouth 
Road,  Ann  Arbor,  Ml  48105.  Telephone: 


(313)  741-7803.  FAX:  (313)  741-7816. 
Electronic  mail: 
home.laureldepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulated  Entities  ' 

Entities  potentially  regulated  by  this 
action  are  those  which  manufacture 
engines  used  in  nonhandheld 
applications,  such  as  lawnmowers,  and 
those  which  manufacture  engines  used 
exclusively  to  power  snowthrowers. 
Regulated  categories  and  entities 
include: 


Category 

Exampies  of  regulated  entities 

Industry 

Manufacturers  of  smaJI  (at  or 

tMiow  19  kW)  nonroad  en- 

gines used  in  nonliandheid 

applications  such  as 

lawnmowers. 

Industry 

Mamjfacturefs  of  amai\ 

nonroad  engines  used  ex- 

clusively to  power 

snowthrowers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
company  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicabiUty  criteria  in  §90.1  of  title  40 
of  the  Code  of  Federal  Regulations.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

II.  Obtaining  Electronic  Copies  of 
Documents 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  final  mle  are 
available  electronically  from  the  EPA 
intemet  site  and  via  dial-up  modem  on 
the  Technology  Transfer  Network 
(TTN),  which  is  an  electronic  bulletin 
board  system  (BBS)  operated  by  EPA's 
Office  of  Air  Quality  Planning  and 
Standards.  Both  services  are  free  of 
charge,  except  for  your  existing  cost  of 
intemet  connectivity  or  the  cost  of  the 
phone  call  to  TTN.  Users  are  able  to 
access  and  download  files  on  their  first 
call  using  a  personal  computer  and 
modem  per  the  following  information. 
Intemet: 

World  Wide  Web:  http:// 
www.epa.gov/OMSWWW 

Gopher:  gopher.epa.gov  Follow 
menus  for  Offices/ Air/OMS 

FTP:  ftp.epa.gov  Change  Directory  to 


pub/gopher/OMS 

TTN  BBS:  919-541-5742 
(1200-14400  bps,  no  parity,  8  data  bits. 
1  stop  bit) 

Voice  Helpline;  919-541-5384. 

Off-hne:  Mondays  from  8:00  AM  to 
12:00  noon  EST. 

A  user  who  has  not  called  TTN 
previously  will  be  required  to  answer 
some  basic  informational  questions  for 
registration  purposes.  After  completing 
the  registration  process,  proceed 
through  the  following  menu  choices 
from  the  Top  Menu  to  access 
information  on  this  rulemaking. 
<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS — Mobile  Sources  Information 
<K>  Rulemaking  and  Reporting 
<6>  Non-Road 
<2>  Non-road  Engines 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
reverse  chronological  order  vtrith  brief 
descriptions.  To  download  a  file,  select 
a  transfer  protocol  that  is  supported  by 
the  terminal  software  on  your  own 
computer,  then  set  your  own  software  to 
receive  the  file  using  that  same  protocol. 

If  imfamiliar  with  handling 
compressed  (i.e.  ZIP'ed)  files,  go  to  the 
TTN  top  menu.  System  Utilities 
(Command:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTN  BBS 
with  the  <G>oodbye  command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

in.  Legal  Authority  and  Background 

Authority  for  the  actions  set  forth  in 
this  mle  is  granted  to  EPA  by  sections 
213(a)  and  301(a)  of  the  Clean  Air  Act 
as  amended  (42  U.S.C.  7547(a)  and 
7601(a)). 

On  July  3.  1996,  the  Agency 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  for  this  rule.'  That 
proposed  rule  contains  substantial 
background  information  relevant  to  the 
matters  discussed  throughout  this  final 
rule.  The  reader  is  referred  to  that 
document  for  additional  background 
information  and  discussion  of  various 
issues.  Discussion  in  this  notice  will 
focus  on  the  comments  received  diuing 
the  public  comment  period  and  describe 
changes  made  from  the  proposal  to  the 
final  rule.  The  two  issues  discussed  in 


>  ei  PR  34778  Uuly  3. 1996). 
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the  NPRM  and  this  final  rule  are 
revision  to  the  Phase  1  carbon  monoxide 
exhaust  emission  standard  for 
nonhandheld  small  engines,  and 
changes  to  the  closed  crankcase 
requirement  for  engines  used 
exclusively  in  snowthrowers. 

On  March  4, 1996,  Briggs  and  Stratton 
Corporation  submitted  to  EPA  a  petition 
requesting  reconsideration  and  revision 
of  the  certification  fuel  requirements 
and  carbon  monoxide  (CO)  emission 
standard  for  nonhandheld  engines.  The 
petition  asks  the  Agency  to  amend  its 
July  3, 1995  final  mle,  Emission 
Standards  for  New  Nom-oad  Spark- 
ignition  (SI)  Engines  At  or  Below  19 
Kilowatts,  hereafter  referred  to  as  the 
Phase  1  small  SI  engine  regulations.^ 
Specifically,  the  petition  requests  that 
the  Agency  amend  the  Phase  1  small  SI 
engine  mle  to  either:  (1)  Permit  the  use 
of  appropriate  oxygenated  gasolines  for 
emissions  certification  testing  as  a  direct 
altemative  to  Indolene  ^  under  the 
current  CO  standard,  or  (2)  revise  the 
CO  standard  for  nonhandheld  small 
engines  from  469  grams  per  kilowatt- 
hour  (g/kW-hr)  to  536  g/kW-hr,  in  order 
to  reflect  the  emission  characteristics  of 
these  engines  when  tested  on 
nonoxygenated  gasolines.  Nonhandheld 
engines  are  intended  for  use  in 
nonhandheld  applications  and  fall 
under  one  of  two  classes  based  on 
engine  displacement.^  Class  I  engines 
are  less  than  225  cubic  centimeters  (cc) 
displacement,  and  Class  n  engines  are 
greater  than  or  equal  to  225  cc 
displacement.^ 

Specific  engine  manufacturers  and  the 
Engine  Manufacturers  Association 
(EMA)  have  also  raised  concerns  about 
the  closed  crankcase  ceriification 
requirement  specified  in  the  Phase  1 
small  SI  engine  final  mle  at  §  90.109. 
The  Agency  specified  in  its  Phase  1 


2  60  FR  34S82.  July  3, 1995,  codified  at  40  CFR 
part  90.  The  docket  for  the  Phase  1  small  SI  engine 
rulemaking,  EPA  Air  Docket  #A-&3-25,  is 
incorporated  by  reference. 

>  See  §  90.308(b)  and  page  34589  of  the  preamble 
for  the  certification  fuel  specification  for  the  Phase 
1  small  SI  engine  rulemaking.  Indolene  is  one 
possible  Federal  certiHcation  fuel.  Indolene  is  not 
the  only  eligible  fuel,  but  it  is  within  the  eligible 
range  specified  in  part  86  (section  86.1313-94(a))  to 
which  the  Phase  1  small  SI  engine  rule  refers.  The 
Phase  1  small  SI  engine  rulemaking  provides  for  a 
range  and  based  on  experience  with  the  on-highway 
program.  EPA  expects  that  engine  manufacturers 
will  use  Indolene.  California  Phase  n  Reformulated 
Gasoline  and  other  oxygenated  fuels  are  not  within 
the  range  specified  in  the  Phase  1  small  SI  engine 
rule. 

*For  additional  discussion  of  engine  classes  and 
handheld  engine  qualiflcations,  see  60  FR  34585. 
July  3.  1995. 

'  Class  I  engines  are  predominantly  found  in 
lawiunowers.  Class  n  engines  primarily  include 
engines  used  in  generator  sets,  garden  tractors,  and 
commercial  lawn  and  garden  equipment. 


small  SI  rule  that  as  a  requirement  of 
certification  crankcases  must  be  closed 
in  order  to  eliminate  emissions  that 
would  otherwise  occur  when  a 
crankcase  is  vented  to  the  atmosphere. 
Subsequent  to  publication  of  the  Phase 
1  small  SI  engine  final  rule,  however, 
the  Agency  was  made  aware  of  concerns 
specific  to  manufacttirers  of  engines 
used  exclusively  in  snowthrowers. 
These  mantifacturers  indicated  that  it  is 
necessary  to  maintain  an  open 
crankcase  in  order  to  prevent  the  freeze 
up  of  the  intake  which  would  likely 
occur  if  a  crankcase  breather  hose  was 
required.  Additionally,  these 
manufacttuers  provided  evidence  that 
the  cost  to  close  these  crankcases  and 
prevent  freeze  up  would  be 
prohibitively  expensive,  with  the 
emissions  benefit  not  justifying  the  cost. 
Manufacturers  also  claimed  that  the  CO 
emission  impact  on  CO  nonattainment 
will  also  be  minor  due  to  the  limited 
numbers  of  these  pieces  of  equipment 
and  the  small  impact  opening  the 
crankcase  has  on  overall  CO  emissions 
from  this  small  number  of  engines. 
EPA  addressed  these  issues  in  a 
notice  of  proposed  rulemaking 
published  on  July  3, 1996.  The  pubhc 
comment  period  closed  on  August  2, 
1996. 

rv.  Description  of  This  Rule 

This  final  mle  revises  the  CO 
emission  standard  for  Class  I  and  n 
nonhandheld  small  SI  engines  fix>m  469 
g/kW-hr  to  519  g/kW-hr  in  response  to 
the  petition  submitted  by  Briggs  and 
Stratton  Corporation  (B&SC).  The 
underlying  technical  analysis  and  a 
description  of  the  data  on  which  it  is 
based  is  presented  in  the  Regulatory 
Support  Document,  a  copy  of  which  is 
in  the  public  docket  for  this  mlemaking. 

Given  that  the  Agency,  had  it  known 
that  Briggs  and  Stratton  had  used  an 
oxygenated  test  fuel  to  generate  the  test 
data  which  EPA  used  to  set  the  Class  I 
and  II  nonhandheld  standard,  would 
have  taken  fuel  effects  into  account 
when  determining  the  CO  standard,  the 
Agency  beheves  that  it  is  appropriate, 
now  knovdng  about  the  fuel  differences, 
to  revise  the  Phase  1  final  rule  to  reflect 
the  fuel  effect  on  CO  emissions. 

In  addition,  the  Agency  is  convinced 
by  the  arguments  presented  by  the 
manufacturers  of  engines  used 
exclusively  in  snowthrowers  that  a 
change  to  the  closed  crankcase 
requirement  is  appropriate.  Therefore, 
the  Administrator  will  allow  open 
crankcases  for  engines  used  exclusively 
to  power  snowthrowers  based  upon  a 
manufacturer's  demonstration  that  all 
applicable  emission  standards  v«dll  still 
be  met  by  the  engine.  This 


demonstration  may  be  based  on  best 
engineering  judgment.  Upon  request  of 
the  Administrator,  the  manu&cturer 
must  provide  an  explanation  of  the 
procedure  or  methodology  used  to 
determine  that  the  total  CO  emissions 
from  the  breather  and  the  exhaust  are 
below  the  regulatory  requirement  for 
CO.  The  Agency  is  convinced  that  the 
cost  of  abating  emissicms  from  an  open 
crankcase  would  be  prohibitive,  and 
therefore  seeks  no  further  demonstration 
of  prohibitive  cost. 

V.  Public  Participation  and  Comment 

The  Agency  received  written 
submissions  during  the  comment  period 
for  the  NPRM  from  four  commenters. 
Copies  may  be  obtained  from  the  docket 
for  tiiis  mle  (see  ADDRESSES). 

This  section  responds  to  significant 
comments  received  and  provides  EPA's 
rationale  for  its  responses. 

A.  Revision  of  the  CO  Standard 

In  its  petition  to  the  Agency,  Briggs  & 
Stratton  Corporation  requested  that  EPA 
amend  the  small  engine  Phase  1  final 
rule  to  either  permit  the  use  of 
appropriate  oxygenated  gasoline  for 
certification  testing  or  revise  the  CO 
standard  for  nonhandheld  engines  from 
469  g/kW-hr  to  536  g/kW-hr  to  reflect 
emission  characteristics  of  these  engines 
when  tested  on  nonoxygenated  gasoline. 
The  Agency  has  decided  to  address  the 
petitioner's  concern  by  raising  the  Phase 
1  CO  standard  for  Class  I  and  II 
nonhandheld  engines  from  469  g/kW-hr 
to  519  g/kW-hr. 

Both  the  Engine  Manufacturers 
Association  (DvL\)  and  Briggs  and 
Stratton  Corporation  submitted 
comments  on  the  NPRM  indicating  full 
support  for  modifying  the  CO  standard. 
EMA  supported  the  proposal  to  raise  the 
standard  to  519  g/kW-hr.  However, 
Briggs  &  Stratton  Corporation  expressed 
concern  about  several  points  contained 
in  the  July  1996  NPRM. 

One  concern  raised  by  B&SC  is  that  in 
the  prior  rulemaking  leading  to  the 
Phase  1  standards  the  Agency  never 
addressed  comments  submiUed  August 
5, 1994,  by  the  Engine  Manufacturers 
Association  (EMA)  and  the  Outdoor 
Power  Equipment  Institute  (OPEI) 
which  requested  that  EPA  include  a 
"Phase  2  or  later  California/Federal 
certification  fuel"  in  the  Phase  1  final 
rule.  In  these  comments,  EMA  and  OPEI 
argued  that  allowing  such  a  fuel  for 
certification  would  harmonize  the  EPA 
regulations  with  California's,  and 
thereby  eliminate  the  need  for 
manufacturers  to  duplicate  certification 
tests  for  EPA  and  California. 

In  its  small  engine  Phase  1  final  rule, 
EPA  did  address  the  commenters' 
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concern  about  the  need  f«r  duplicate 
certification  testing  by  allowing  for  the 

regulation  allows  the  us«  ot  either 
liuiolcMf  or  Phase  2  fuel,  a  test 
perfonuid  using  Indolene  could  be  used 
to  satisfy  both  Federal  and  CARB 
requirements  for  small  SI  engines.  In 
.idditidn.  as  EMA  points  out  in  its 
I  DMiriuMits.  the  Agency  already  provides 
a  mechanism  under  the  alternative  test 
prcM  edures  provision  of  the  small 
fii)^ine  Phase  1  final  rule  for  those 
manufacturers  who  certify  in  California 
usiii^  ox\>.'enated  fuel  and  wish  to  use 
those  test  results  for  certification  with 
KFA 

B&SC;  also  commented  that  while  it 
supports  EPAs  decision  to  raise  the  CO 
standard,  it  believes  the  most  efficient 
and  technically  correct  method  for 
addressing  the  concern  raised  in  their 
petition  would  be  for  EPA  to  permit  the 
use  ot  certification  test  fuels  allowed  by 
CARB  As  EPA  explained  in  the  )uly 
1996  NPRM  for  this  rule,  the  Agency  set 
nonhandheld  CU  emission  standards 
that  only  engines  tested  on  oxygenated 
fuel  had  been  demonstrated  to  meet   In 
conjunction  with  a  test  fuel  like 
Indolene.  the  current  469  g/kW-hr 
nonhandheld  CO  emission  standard  is 
more  stringent  than  the  Agency 
intended  because  it  did  not  take  into 
account  the  effect  of  the  oxygenated  fuel 
used  in  the  test  data  on  which  EPA 
ba.sed  the  standard.  As  described  in 
detail  in  the  July  1996  NPRM  for  this 
rule,  it  is  the  Agency's  position  that  the 
most  effective  and  timely  way  to 
address  this  problem  is  to  raise  the  CO 
emission  standard  for  nonhandheld 
engines.  The  Agency  considered 
addressing  the  problem  by  allowing 
oxygenated  fuels  for  certification,  but 
because  of  several  concerns  about  this 
approach,  EPA  has  concluded  that 
revising  the  CO  standard  is  the  preferred 
way  to  address  the  problem.  In  its  July 
1996  NPRM,  the  Agency  described  three 
concerns  regarding  the  allowance  of 
oxygenated  test  fuels  for  small  SI  engine 
certification.  One  concern  is  that  while 
the  Agency  based  its  nonhandheld  Class 
I  and  II  emission  standards  on  Briggs 
and  Stratton  test  data,  which  it  now 
knows  was  run  on  oxygenated  fuels,  the 
same  cannot  be  said  for  the  data  EPA 
used  to  set  its  standards  for  Classes  III, 
IV  and  IV.  Allowing  the  use  of 
oxygenated  certification  fuel  for  these 
other  standards  would  be  inconsistent 
with  the  technical  basis  used  to  set  the 
standard,  and  would  undermine  the 
level  of  stringency  expected  by  the 
Agency  in  adopting  these  standards. 
Secondly,  if  the  Agency  were  to  allow 
certification  testing  on  oxygenated  fuels 


but  maintain  its  current  standards,  it 
would  not  be  certain  of  the  benefits  of 

dei'cnbed  in  the  Pnase  1  linal  ruje  when 
the  engines  designed  to  meet  the  new 
emission  standards  are  run  on 
nono.    lenated  fuels  in  the  field.  In 
addition,  the  Agency  wishes  to  maintain 
its  longheld  position  that  engines 
should  be  certified  on  fuels 
representative  of  fuels  they  will  see  in- 
use  and  representative  of  fuels  on  which 
the  standards  are  based.  The  Agency 
believes  that  the  current  test  fuel 
specifications  meets  this  objective  better 
than  California  Phase  II  Reformulated 
(fdsoline  For  these  reasons,  the  Agency 
believes  the  most  effective  and  timely 
method  for  addressing  the  problem 
raised  by  B&SC  is  not  to  change  the 
certification  test  fuel  specifications,  but 
to  raise  the  nonhandheld  CO  emission 
standard. 

BASC;  also  raised  a  concern  about 
EPAs  statement  in  the  July  1996  NPRM 
that  the  data  was  inconclusive  regarding 
the  potential  for  increases  in  in-use  NOx 
emissions  from  not  allowing 
certification  testing  on  oxygenated 
gasoline.  Briggs  and  Stratton  states  that 
a  review  of  the  Regulatory  Support 
Document  (RSD)  does  not  support  the 
position  taken  by  EPA  in  the  preamble 
that  the  data  is  inconclusive,  but  instead 
shows  that  the  EPA  data  was 
inconclusive  and  the  pertinent  Briggs  & 
Stratton  data  showed  an  increase  in 
NOx  emissions.  EPA  maintains  that  the 
data  is  inconclusive,  and  believes  no 
change  in  the  HC  ■«■  NOx  standard  is 
required  due  to  the  change  in  the  CO 
emission  standard.  EPA's  analysis,  as 
presented  in  the  RSD,  indicates  that  the 
Briggs  &  Stratton  test  data,  based  on  the 
average  of  6  engine  models,  shows  a 
NOx  increase  of  0.14  g/kW-hr  with  the 
use  of  an  oxygenated  fuel  over  Indolene. 
EPA's  data  showed  a  NOx  decrease  of 
0  08  g/kW-hr  with  the  use  of  an 
oxygenated  fuel  over  a  nonoxygenated 
fuel.  EPA  views  the  combined  data  to  be 
inconclusive  regarding  the  effect  of 
oxygenated  versus  nonoxygenated  fuel 
on  NOx  emissions. 

In  its  petition,  Briggs  &  Stratton 
proposed  a  revised  CO  emission 
standard  of  536  g/kW-hr  to  take  into 
account  not  only  the  offset  between  test 
fuels  but  also  production  variability. 
B4SC  argued  that  in  order  to  account  for 
the  wider  range  in  test  results  that 
would  occur  when  an  engine  model 
enters  high  volume  production  and  the 
family  on  a  whole  is  tested  in  a  product 
line  audit,  a  67  g/kW-hr  change  to  the 
standard  is  necessary.  Briggs  &  Stratton 
commented  that  in  the  July  1996  NPRM 
EPA  had  failed  to  support  its  position 
that  the  Agency  had  taken  production 


variability  into  account  at  an  earlier 
stage  of  the  small  engine  rulemaking 

standard  by  6/  g/kVV-tir  to  53b  g/kW-nr 
instead  of  by*50  g/kW-hr  to  519  g/kW- 
hr.  The  Agency  disagrees.  EPA  had 
stated  in  the  NPRM  that  the  data  it 
analyzed  to  determine  the  CO  emission 
difference  between  oxygenated  and 
nonoxygenated  fuels  indicated  that  fuel 
differences  may  account  for  as  much  as 
50  g/kW-hr.  However,  as  EPA  does  not 
expect  the  production  variability  to 
change  based  on  differences  in  fuel 
type,  the  Agency  has  no  reason  to 
increase  the  CO  standard  in  this  rule  to 
account  for  production  variability.  As 
EPA  mentions  in  the  July  1996  NPRM 
and  explains  in  the  small  engine  Phase 
1  final  rule  Response  to  Comments 
document,*  EPA  took  production 
variability  into  account  when  it 
increased  the  CO  standard  from  402  g/ 
kW-hr  to  469  g/kW-hr  between  the  small 
engine  Phase  1  NPRM  and  final  rule. 
B&SC  raischaractferizes  EPA's  position 
by  stating  that  the  underlying  premise 
for  EPA's  position  is  that  the  degree  of 
variability  in  mass  emissions  data  will 
not  increase  in  relation  to  mass.  This 
was  not  EPA's  underlying  premise;  EPA 
examined  BiSC's  production  variability 
concern  from  the  perspective  of 
specifically  addressing  the  high  volume 
production  issue  that  Briggs  &  Stratton 
raised  in  its  petition.  B&SC  itself  makes 
no  claim  regarding  variability  in  relation 
to  mass,  nor  provides  data  concerning 
mass  emissions  and  variability.  EPA 
believes  it  adequately  addressed  the 
production  variability  concern  B&SC 
raised  in  its  petition  when  the  Agency 
increased  the  CO  standard  from  402  g/ 
kW-hr  to  469  g/kW-hr  between  the  small 
engine  Phase  1  NPRM  and  final  rule. 
Accordingly.  EPA  believes  the  only 
rationale  for  increasing  the  CO  emission 
standard  in  this  rule  is  to  account  for 
emission  differences  between 
oxygenated  and  nonoxygenated  fuels. 
The  Agency  is  therefore  increasing  the 
nonhandheld  Class  I  and  II  CO  standard 
to  519  g/kW-hr. 

B.  Open  Cmnkcase  for  Snowthrowers 

In  the  July  1996  NPRM.  EPA  proposed 
allowing  the  Administrator  the  option  to 
permit  the  use  of  open  crankcases  in 
engines  used  exclusively  to  power 
snowthrowers.  As  described  in  the 
NPRM,  EPA  would  consider  allowing 
open  crankcases  for  these  engines  if 
adequate  demonstrations  are  made  by 
the  manufacturers  that  the  applicable 
emission  standards  would  be  met  and 
that  the  cost  of  abating  emissions  from 


*Sm  EPA  Air  Docket  *A-93-2S.  item  V-C-01,  p. 


37. 
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an  open  crankcase  would  be  prohibitive. 
EPA  received  comment  on  this  issue 
from  the  Engine  Manufacturers 
Association  (EMA)  and  two 
manufacturers  of  engines  used 
exclusively  in  snowthrowers,  American 
Honda  Motor  Co.,  Inc.  (Honda)  and 
Teciunseh  Products  Company 
(Tecumseh). 

All  of  the  commenters  expressed 
support  for  the  idea  of  allowing  open 
crankcases  on  engines  used  exclusively 
to  power  snowthrowers.  However,  all 
three  commenters  oppose  EPA  requiring 
a  demonstration  to  show  that  the  cost  of 
abating  emissions  from  an  open 
crankcase  would  be  prohibitive.  In 
addition,  commenters  expressed 
concern  about  the  provision  requiring 
manufacturers  to  demonstrate  that  the 
engine  would  meet  applicable  emission 
standards  even  with  the  open  crankcase. 
After  considering  the  conmients 
received,  EPA  has  determined  that  it 
v«rill  permit  the  use  of  open  crankcases 
in  engines  used  exclusively  to  power 
snowthrowers,  based  on  a 
manufacturer's  demonstration  that  the 
applicable  standards  will  be  met.  This 
demonstration  may  be  based  on  best 
engineering  judgment.  The  Agency  will 
not  require  a  demonstration  of 
prohibitive  cost.  However,  the  Agency 
will  require  manufacturers  to  provide  to 
the  Agency  upon  request  the 
methodology  or  procedure  used  to 
determine  that  the  applicable  CO 
emission  standard  would  be  met. 

EPA  is  convinced  by  commenters 
argtmients  that  requiring  individual 
demonstrations  of  prohibitive  cost 
would  be  burdensome  for  the 
manufacturers  and  the  Agency,  and 
possibly  could  create  competitive 
inequities  among  manufacturers.  In 
addition,  some  manufacturers 
previously  shared  information  with  the 
Agency  regarding  costs  that  the  Agency 
believes  shows  the  technological  fix  that 
would  generally  be  required  to  close 
snowthrower  crankcases  are  prohibitive. 
Consequently,  manufacturers  will  not 
need  to  make  any  demonstration  of  the 
cost  to  close  the  crankcase  on  engines 
used  exclusively  to  power 
snowthrowers. 

The  Agency  received  comment  from 
the  same  three  commenters  on  the 
proposed  provision  that  manufacturers 
demonstrate  that  the  applicable 
emission  standards  would  be  met  vyith 
open  crankcases.  EMA  states  in  its 
comments  that  no  test  procedure  has 
been  defined  nor  test  method  developed 
to  measure  the  CO  contained  within  the 
crankcase  gasses  emitted  from  the  open 
crankcase;  EMA  thus  views  the  required 
demonstration  to  be  difficult  if  not 
impossible.  In  its  comments,  Tecimiseh 


also  indicates  that  it  does  not  support 
the  requirement  to  measure  crankcase 
breather  emissions  because  the  amoimt 
of  CO  in  crankcase  emissions  is 
extremely  small,  and  because  no  test 
procedure  is  defined  to  measure  CO 
emissions  in  crankcase  gases.  However, 
Tecumseh  expressed  willingness  to 
share  with  EPA  the  proceduire  it  used  to 
determine  the  crankcase  CO  emissions, 
which  it  states  are  approximately  1%  of 
the  exhaust  CO  emissions,  regardless  of 
operating  mode.  Honda  suggests  in  its 
concluding  comments  that  the  Agency 
should  allow  open  crankcases  for 
snovythrower  engines  if  ihe  total  CO 
emissions  from  the  breather  and  the 
exhaust  are  below  the  regulatory 
requirement  for  CO.  Honda's  research 
on  open  crankcases  indicates  that  gas 
flow  from  the  crankcase  breather  does 
not  exceed  2.5%  of  the  exhaust  flow, 
and  crankcase  breather  CO  gas  flow 
accounts  for  only  0.025%  of  the  total 
exhaust  flow.  In  its  concluding 
comments,  Honda  states  that  since  the 
crankcase  breather  CO  is  very  small 
when  compared  to  the  exhaust,  EPA 
should  accept  a  manufacturer's 
engineering  judgment  when 
determining  the  total  engine  CO. 

Based  on  the  comments,  EPA  believes 
that  in  many  cases  snowthrowers  wath 
open  crankcases  would  continue  to 
meet  all  of  the  applicable  standards, 
including  the  CO  standard.  However, 
the  data  before  the  agency  is  relatively 
limited  and  EPA  is  not  in  a  position  at 
this  time  to  conclude  that  no 
demonstration  of  compliance  is  needed 
for  any  such  engines  before  a  certificate 
of  conformity  is  issued.  The  comments 
do  reflect  that  manufactiuers  should 
often  be  in  a  position  to  demonstrate 
that  the  standards  are  met  vdth  an  open 
crankcase  using  best  engineering 
judgment.  Only  a  Uinited  amount  of 
data  generation  would  seem  necessary 
to  make  such  a  demonstration. 
Therefore  the  final  rule  requires  that 
manufacturers  make  such  a 
demonstration,  but  makes  it  clear  that 
this  may  be  based  on  best  engineering 
judgment.  Upon  request  by  EPA,  the 
manufacturers  of  engines  used 
exclusively  in  snowdirowers  must 
explain  to  the  Agency  the  procedure  or 
methodology  used  to  determine  that  the 
applicable  standards  would  be  met. 

C.  Effective  Date 

As  proposed  in  the  July  1996  NPRM, 
this  rule  will  be  effective  upon  signature 
by  the  Administrator.  This  rule  is  not 
adding  regulatory  burdens  to  any 
regulated  entities;  rather,  it  is  relieving 
burden.  In  addition,  EPA  needs  to  act 
expeditiously  in  order  that 
manufacturers  may  certify  their  engine 


models  to  the  Phase  1  emission 
standards  and  make  them  available  for 
the  1997  model  year.  Consequendy, 
EPA  believes  no  delay  in  the  effective 
date  of  this  rule  is  necessary. 

VI.  Enrironmental  Benefit  Assessment 

Although  the  change  in  the 
nonhandheld  CO  standard  results  in  a 
change  from  the  7%  reduction  in  CO 
estimated  in  the  final  rule  to  a  2% 
reduction  in  the  CO  inventory,  the 
Agency  has  concluded  that  this  rule  has 
no  effect  on  the  HC+NOx  inventory  and 
minimal  effect  on  the  CO  inventory  in 
nonattainment  areas.  The  majority  of 
equipment  powered  by  the  Class  I  and 
II  nonhandheld  engines  subject  to  this 
rule  is  used  during  the  summer  months, 
when  CO  nonattainment  is  generally  not 
a  concern.  Furthermore,  the  CO 
emission  rate  for  many  nonhandheld 
engine  models  will  remain  unchanged 
despite  the  change  in  the  CO  standard 
since  CO  levels  often  are  controlled  in 
meeting  the  HC+NOx  emission 
standards  which  are  not  affected  by  this 
action. 

The  provision  to  permit  open 
crankcases  in  engines  used  exclusively 
to  power  snowthrowers  will  require  that 
manufacturers  show  comphance  with 
applicable  standards.  The  Agency 
expects,  therefore,  that  the  proposed 
open  crankcase  option  will  not  affect 
the  emission  inventory  or  the  emission 
reductions  to  be  achieved  by  the  Phase 
1  small  SI  engine  final  rule. 

Vn.  Economic  Efiiects 

The  Agency  anticipates  that  this  rule 
will  have  minimal,  if  any,  effect  on  the 
costs  or  benefits  of  the  Phase  1  small  SI 
engine  final  rule.  Industry  costs  are 
unlikely  to  change  because  engine 
manufacturers  will  not  need  to  make 
additional  modifications  to  meet  the 
relaxed  CO  standard.  As  there  will  be  no 
additional  cost  for  industry  to  pass  on 
to  the  consimier  as  a  result  of  this 
rulemaking,  EPA  is  convinced  that 
consumer  cost  impacts  will  remain 
unchanged.  The  Agency  therefore 
concludes  that  the  economic  effects  of 
this  rulemaking  are  negligible. 

Vm.  AdministratiTe  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993)).  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  executive  order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
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adversely  affect  in  a  material  way  the 
econoniy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviromnent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  order. 

EPA  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B  Paperwork  Reduction  Act 

This  rule  does  not  contain  anv  new 
inf(jrmatiun  requirements  subject  to  the 
Paperwork  Redm:tion  Act,  44  U.S.C. 
35(51  et  seq  .  nor  does  it  change  the 
inforindtion  collectiDu  requirements  the 
Office  of  Management  and  Budget 
(OMB)  has  previuuslv  approved   OMB 
has  previously  a.ssigned  OMB  control 
number  :;()60-():).'?8  to  the  requirements 
associated  with  the  nonroad  small  SI 
engine  certifu-ation  information 
collection  request  (ICIR);  this  action  does 
not  chaiigt!  those  requirements  in  any 
way 

C  Vnfundvd  Mandatt's  Ht'forui  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  .Act  of  1995  (signed 
into  law  on  Mari:h  22,  1995)  requires 
that  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  anv  one  year. 
Section  203  of  the  Unfunded  Mandates 
Reform  Act  requires  EPA  to  establish  a 
plan  for  obtaining  input  from  and 
informing,  educating,  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  EPA  must  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 


promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  EPA  must  select  from  those 
alternatives  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  rule  is  expected  to  result 
in  the  expenditure  by  State,  local,  and 
tribal  governments  or  the  private  sector 
of  less  than  $100  million  in  any  one 
year,  EPA  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  selection  of  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  this  rule,  EPA  is  ruat  required 
to  develop  a  plan  with  regard  to  small 
governments. 

D  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
use  601)  requires  EPA  to  consider 
potential  impacts  of  proposed 
regulations  on  small  business.  If  a 
preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  business 
entities,  a  regulatory  flexibility  analysis 
must  be  prepared 

This  rule  decreases  the  stringency  of 
the  CO  exhaust  emission  standard  for 
Class  I  and  II  nonhandheld  engines,  and 
allows  manufacturers  of  snowthrowers 
to  be  relieved  of  the  requirement  that 
crankcases  be  closed,  thereby 
potentially  creating  beneficial  effects  on 
small  businesses  by  easing  these  two 
provisions  required  of  small  engine 
manufacturers  by  the  Phase  1  small  SI 
engine  regulations.  As  a  result,  EPA  has 
determined  that  this  rulemaking  will 
not  have  a  significant  adverse  effect  on 
a  substantial  number  of  small  entities. 
Consequently,  EPA  has  not  prepared  a 
regulatory  flexibiUty  analysis  for  this 
rule. 

IX.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  required  information  to  the  U.S. 
Senate,  the  House  of  Representatives 


and  the  Comptroller  General  of  the 
General  Accounting  Office  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subfects  in  40  CFR  Part  90 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Imports,  LabeUng,  Motor  vehicle 
pollution,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  5,  1996. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  90  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  90-CONTROL  OF  EMISSIONS 
FROM  NONROAD  SPARK-IGNITION 
ENGINES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  203,  204.  205,  206. 
207,  208,  209,  213.  215.  216,  and  301(a)  of 
the  Clean  Air  Act.  as  amended  (42  U.S.C. 
7522,  7523.  7524,  7525,  7541,  7542,  7543, 
7547,  7549,  7550.  and  7601(a)) 

Subpart  B — [Amended] 

2.  Section  90.103  is  amended  by 
revising  the  table  in  paragraph  (a) 
introductory  text  to  read  as  follows: 

§90.103    Exhaust  emission  standards. 


(a) 


Exhaust  Emission  Standards 

[Grams  per  kilowatt-hour) 


Engine 
dis- 
place- 
ment 
class 

Hydro- 
carbon 

plus 
oxides 

of  ni- 
trogen 

Hydro- 
carbon 

Cartxjn 
nx)n- 
oxide 

Oxides 
of  ni- 
trogen 

1 

16.1 
13.4 

519 
519 
805 
805 
603 

II 

Ill 

295 

241 

161 

536 

IV  

5  36 

V  

536 

3.  Section  90.109  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 
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$90,109    Raqulramant  of  eartmcation— 
closad  crankcas*. 


(c)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Administrator  will 
allow  open  crankcases  for  engines  used 
exclusively  to  power  snowthrowers 
based  upon  a  manufactiuer's 
demonstration  that  all  applicable 
emission  standards  will  be  met  by  the 
engine  for  the  combination  of  emissions 
from  the  crankcase,  and  exhaust 
emissions  measured  using  the 
procedures  in  subpart  E  of  this  part. 
This  demonstration  may  be  made  based 
upon  best  engineering  judgment.  Upon 
request  of  the  Administrator,  the 
manufactiu^r  must  provide  an 
explanation  of  any  procedure  or 
methodology  used  to  determine  that  the 
total  CO  emissions  from  the  crankcase 
and  the  exhaust  are  below  the 
applicable  standard  for  CO. 

[FR  Doc.  96-29026  Filed  11-12-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-60SO-5] 

Use  Of  Altemativa  Analytical  Test 
Methods  In  the  Reformulated  Qasoline 
Program 

AGENCY:  Environmental  Prote<:tion 
Agency  (EPA) 
ACTION:  Final  rule. 

SUMMARY:  This  rule  extends  the  time 
period  during  which  certain  alternative 
analytical  test  methods  may  be  used  in 
the  Federal  reformulated  gasoline  (RFG) 
program  Currently,  the  lime  period  for 
the  use  of  these  alternative  test  methods 
expires  on  January  1.  1997.  This 
amendment  extends  the  time  period  for 
the  use  of  alternative  test  methods  in  the 
reformulated  gasoline  program  to 
September  1.  1998. 

EPA  is  considering  expanding  the 
ability  of  industry  to  use  various 
alternative  analytical  test  methods  in 
the  federal  RFG  program.  Extension  of 
this  deadline  will  allow  refiners  and 
others  to  continue  using  the  currently 
approved  alternative  analytical  test 
methods  pending  a  final  decision  by 
EPA  on  additional  alternatives.  This 
extension  provides  greater  flexibility  for 
the  regulated  industry  and  reduce  costs 
to  all  interested  parties. 

The  Federal  RFC  program  reduces 
motor  vehicle  emissions  of  volatile 
organic  compounds  (VOC),  oxides  of 
nitrogen  (NOx)  and  certain  toxic 
pollutants.  This  change  in  the  deadline 
for  the  use  of  certain  alternative  test 
methods  under  §  80.46  preserves  the 
status  quo  of  the  RFG  program  and  will 
have  no  change  in  the  emission  benefits 
that  result  from  the  RFG  program. 


EFFECTIVE  DATE:  This  amendment  is 
effective  January  13. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Sopata.  Chemist.  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation.  (202)  233- 
9034. 

SUPPLEMENTARY  INFORMAnON: 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  those  that 
use  analytical  test  methods  to  comply 
with  the  Reformulated  Gasoline 
Program.  Regulated  categories  and 
entities  include: 


Category 

Examples  of  regulated 
entities 

Industry  

Oil  refiners,  gasdirw  import- 
ers,  oxygenate  kilenders, 
anatytxial  testing  labora- 
tories. 

This  table  is  not  intended  to  he 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  that  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  regulated.  To  determine  whether 
your  business  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  part  80  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

1.  Introduction 

A.  RFG  Standards 

Section  21  l(k)  of  the  Clean  Air  Act 
(the  Act)  requires  that  EPA  establish 
standards  for  RFG  to  be  used  in 


specified  ozone  nonattainment  areas 
(covered  areas),  as  well  as  standards  for 
non-reformulated,  or  conventional, 
gasoline  used  in  the  rest  of  the  country, 
beginning  in  January  1995.  The  Act 
requires  that  RFG  reduce  VOC  and 
toxics  emissions  from  motor  vehicles, 
not  increase  NO,  emissions,  and  meet 
certain  content  standards  for  oxygen, 
benzene  and  heavy  metals.  EPA 
promulgated  the  final  RFG  regulations 
on  December  15.  1993.'  See  40  CFR  part 
80  subparts  D.  E  and  F. 

B.  Test  Methods  Utilized  at  §  80.46 

Refiners,  importers  and  oxygenate 
blenders  are  required,  among  other 
things,  tutest  RFG  and  conventional 
gasoline  for  various  gasoline  parameters 
or  qualities,  such  as  sulfur  levels, 
aromatics.  benzene,  and  so  on.^  During 
the  Federal  RFG  rulemaking,  and  in 
response  to  comments  by  the  regulated 
industry.  EPA  concluded  that  it  would 
be  appropriate  to  temporarily  allow  the 
use  of  alternative  analytical  test 
methods  for  measuring  the  parameters 
of  aromatics  and  oxygenates.  See  40 
CFR  80.46.  EPA  adopted  this  provision 
because  the  designated  analytical  test 
methods  for  each  of  these  parameters 
were  costly  and  relatively  new.  leaving 
the  industry  little  time  to  fully 
implement  the  designated  analytical  test 
methods.  EPA  therefore  provided 
flexibility  to  the  regulated  industry  by 
allowing  the  use  of  alternative  analytical 
test  methods  for  the  two  above 
mentioned  parameters  until  January  1, 
1997.  After  that  date,  use  of  the 
designated  analytical  test  methods  was 
required.  Table  1  lists  the  designated 
analytical  test  method  for  each 
parameter  measured  under  the  RFG 
program. 


'  59  FR  7812,  February  16,  1994. 
}  40  CFR  80.65(e).  80.10(i). 
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Table  1  .—Designated  Analytical  Te€t  Method  Under  the  RFG  Program 


RFG  Gasoline  parameter 


Designated  aruUyticat  test  mettvxl 


Sulfur  . 
Olefins 


Reid  Vapor  Pressure 

Distillation  

Benzene  


Aromatics 

Oxygen  and  Oxygenate  con- 
tent analysis. 


ASTM  D-2622-92,  entitled  "Standard  Test  Method  for  Sulfur  in  Petroleum  Products  by  X-Ray  Spectrometry." 

ASTM  D-1319-93,  entitled  "Standard  Test  Method  for  Hydrocaitxxi  Types  in  Liquid  Petroleum  Products  t>y  Fluo- 
rescent Indicator  Absorption.'' 

Method  3,  as  described  in  40  CFR  part  80,  appendix  E. 

ASTM  D-86-90,  entitled  "Standard  Test  Method  for  Distillation  of  Petroleum  Products."  • 

ASTM  D-3606-92,  entitled  "Standanj  Test  Method  for  Detennination  of  Benzene  and  Toluene  in  Finished  Motor 
and  Aviation  Gasoline  tiy  Gas  Chromatography."  ^ 

Gas  Chromatography  as  described  in  40  CFR  80.46(f).^ 

Gas  Ctvonrtatography  as  described  in  40  CFR  80.46(g).* 


■  Except  that  ttie  figures  for  repeatability  and  reproducibility  given  In  degrees  Fahrenheit  in  Table  9  in  tfw  ASTM  mettxid  are  incorrect,  and 
shaH  not  be  used. 

2  Except  ttiat  Instmment  parameters  must  be  adjusted  to  ensure  complete  resolution  of  the  benzene,  ettianol  and  methanol  peaks  because 
etfianol  and  mettiarx>l  may  cause  interfererKe  with  ASTM  standard  method  D-3606-92  wt>en  present. 

>  Prior  to  January  1,  1997,  any  refiner  or  importer  may  determine  aromatics  content  using  ASTM  starxlard  test  metfxxl  D-1319-93  entitled 
"Standard  Test  MetfKXJ  for  Hydrocarbon  Types  in  Liquid  Petroleum  Products  by  Fluorescent  Indicator  Atjsorption"  for  the  purpose  of  meeting  arry 
testing  requirement  involvirig  aromatics  content  Note:  The  January  1, 1997  deadline  is  ttie  subject  of  today's  document 

*Pnor  to  January  1,  1997,  and  when  oxygenates  present  are  limited  to  MTBE.  ETBE,  TAME.  DIPE.  tertiary-amyl  ateohol.  and  d  and  C<  ateo- 
hols,  any  refiner,  importer,  or  oxygenate  blender  may  determine  oxygen  and  oxygenated  content  using  ASTM  standard  mettKx)  D-481 5-93,  errti- 
tled  "Standard  Test  Method  for  Determination  of  MTBE,  ETBE,  TAME.  DIPE,  tertiary-Amyl  Alcohol  and  Ci  and  C4  Alcohols  in  Gasoline  by  Gas 
Chromatography.  Note:  The  January  1 .  1997  deadline  is  the  subject  of  today's  document. 


C.  Public  Comment 

EPA  proposed  the  revisions  in  this 
rule  on  July  3, 1996.3  as  stated  in  the 
preamble  in  the  NPRM,  Mobil  Oil 
Corporation,  the  American  Petroleum 
Institute  (API)  and  the  National 
Petroleum  Refiners  Association  (NPRA) 
have  requested  that  EPA  extend  the 
deadline  for  the  use  of  alternative 
analytical  test  methods  for  the 
meas\uement  of  aromatics  and 
oxygenates  as  specified  in  §  80.46. 
Currently,  the  ability  to  use  alternative 
analytical  test  methods  imder  §  80.46 
expires  on  January  1, 1997.  In  a 
September  25, 1995  letter  to  EPA.  API 
and  NPRA  jointly  urged  extension  of  the 
deadline  for  the  use  of  alternative 
analytical  test  methods  at  §  80.46 
beyond  January  1, 1997.  In  addition  to 
these  parties,  ASTM,  WSPA,  Phillips 
Petroleum  Company,  Fying  J.  Inc.,  and 
Chevron  submitted  comments  in  favor 
of  this  extension.  There  were  no  adverse 
public  comments  following  publication 
of  the  NPRM. 

EPA  intends  to  undertake  a 
rulemaking  to  consider  establishing  a 
performance  based  analytical  test 
method  approach  for  the  measurement 
of  the  reformulated  gasoline  (RFG) 
parameters  at  §  80.46.  One  approach 
under  consideration  involves 
developing  quality  assurance 
specifications  under  which  the 
performance  of  alternate  analytical  test 
methods  would  be  deemed  acceptable 
for  compliance.  The  Agency  envisions 
that  a  performance  based  approach 
could  provide  additional  flexibility  to 
the  regulated  industry  in  their  choice  of 
analytical  test  methods  to  be  utilized  for 


1  (61  FR  34775). 


compliance  under  the  RFG  and 
conventional  gasohne  programs  for 
analytical  test  methods  that  differ  from 
the  designated  analytical  test  method. 
EPA  expects  to  finalize  action  on  such 
a  rulemaking  by  September  1. 1998. 

In  the  meantime,  EPA  is  today 
amending  the  deadline  for  the  use  of  the 
alternative  analytical  test  procedures  for 
aromatics  and  oxygenates  under 
§80.46(i)(3)  and  §  80.46(g)(9)  until 
September  1, 1998.  The  Agency  believes 
that  it  is  appropriate  to  allow  parties  to 
continue  using  these  alternative 
analytical  test  methods  until  a  final 
decision  is  made  on  the  performance 
based  analytical  test  method  approach. 
This  would  allow  parties  to  make  long- 
term  purchasing  decisions  based  on  all 
the  testing  options  that  could  be  made 
available  at  die  conclusion  of  the 
performance-based  rulemaking. 

II.  Environmental  Impact 

The  RFG  program,  as  required  by  the 
Act,  obtains  emission  reductions  for 
VOC,  NO^  and  toxic  emissions  from 
motor  vehicles.  Tliis  change  in  the 
deadline  for  the  use  of  certain 
alternative  test  methods  under  §  80.46 
preserves  the  status  quo  of  the  RFC 
program  and  will  result  in  no  change  in 
the  emission  benefits  of  the  RFG 
program. 

m.  Economic  Impact  and  Impact  on 
Small  Entities 

This  final  rule  provides  for  flexibility 
in  allowing  the  regulated  industry  to  use 
certain  alternative  analytical  test 
methods  at  §  80.46  for  eighteen 
additional  months.  This  final  rule  is  not 
expected  to  result  in  any  additional 
compliance  cost  to  regulated  parties  and 
may  be  expected  to  reduce  compliance 


cost  for  regulated  parties  because  it 
continues  to  provide  a  choice  for  the 
procurement  of  test  methods  for 
aromatics  and  oxygenates  under  the 
RFG  program.  This  analysis  appUes  to 
regulated  parties  that  are  small  entities, 
as  well  as  other  regulated  parties.  Based 
on  this,  the  Agency  has  determined  that 
this  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

rV.  Executive  Order  12866 

Under  Executive  Order  12866  *,  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv: 

(3)  Materially  alter  the  budgetary 
imp>act  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order.' 

It  has  been  determined  that  this  final 
rule  is  not  a  "significant  regulatory 


«58  FR  51735.  Octobsr  4,  1993. 
>U.  at  MCtion  3(f)(lH4). 
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action"  under  the  tenns  of  Executive 
Order  12866  and  is  therefore?  not  subject 

V.  ynfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Ai:t  of  1995 
("UMFLA").  F  I.,  104-4,  KFA  must 
prepare  a  budgetary  impact  statement  to 
.jccompany  any  general  notice  of 
proposed  rult'inakiMg  or  tuial  rule  that 
mcluties  a  Federal  mandate  which  may 
result  in  tjstimated  losts  to  State,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector  of  $100  million 
or  more  Under  sec;tion  205,  for  any  rule 
subie<;t  to  section  202  FFA  generally 
must  select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  ai  hieves  the  ot)jectives 
of  the  rule  and  is  consistent  with 
statutory  requirenu'iits  Under  set:tion 
203,  before  establishing  ,my  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments,  EP.\ 
must  take  steps  to  inform  and  advise 
small  governments  of  the  requirements 
and  enable  them  to  provide  input 

EPA  has  determined  that  this  final 
rule  does  not  inc;lude  a  Federal  mandate 
as  defined  in  UMRA.  This  final  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more,  and  it  does  not 
establish  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments. 

VI.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  this  rule 
under  the  provisions  of  the  Paperwork 
Reduction  Ait.  44  US  C   3501  et  seq., 
and  has  assigned  OMB  control  number 


2060-0277.  The  Agency  number  for  the 
information  collection  requirements 

r-„">^ir~^^  ;.>  tUir-  ml>-  -«■  IRO-"  oi    T>ii<: 
iiuai  rule  is  uoi  enpecieu  lo  resuii  in  any 
additional  compliance  cost  to  regulated 
parties  and  may  be  expected  to  reduce 
ct)mpliance  cost  for  regulated  parties 
because  it  continues  to  provide  a  choice 
for  the  procurement  of  test  methods  for 
aromatics  and  oxygenates  under  the 
RFC  program  The  Paperwork  Reduction 
Act  of  1980.  44  use.  3501  et  seq  ,  and 
implementing  regulations,  5  CFR  Part 
1320.  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein 

VII.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.SC.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U'.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  in 
not  a  "ma)or  rule  "  as  defined  by  5 
U'.S.C.  804(2). 

^-List  of  Subjects  in  40  CFR  Part  80 

Environmental  Protection,  Fuel 
additives.  Gasoline.  Imports.  Labeling,    , 
Motor  vehicle  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Datfd:  November  5.  1996. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  80  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


PAFTT  80— {AMENDED] 

1   The  authority  citation  for  part  80 
^uiiLinutja  >./  i*.u\-i  a:>  i^'i4ij ,1, .s: 

Authority:  Sees.  114  211.  and  301(a]  of  the 
Clean  Air  Act  as  amended  (42  U.S.C.  7414. 
7545,  and  7601(a)). 

2.  Section  80.46  is  amended  by 
revising  paragraphs  (f)(3)(i)  and  (g)(9)(i) 
to  read  as  follows 

§  80.46    Measurement  of  reformulated 
gasoline  fuel  parameters. 

*  •  tk  *  * 

(3)  Alternative  test  method,  (i)  Prior  to 
September  1.  1998,  anv  refiner  or 
importer  may  determine  aromatics 
content  using  ASTM  standard  method 
D-1319-93,  entitled  "Standard  Test 
Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Adsorption,"  for 
purposes  of  meeting  any  testing 
requirement  involving  aromatics 
content;  provided  that 
ft         *         *         *         * 

(g)*   *   * 

(9)(i}  Prior  to  September  1,  1998,  and 
when  the  oxygenates  present  are  limited 
to  MTBE,  ETBE,  TAME.  DIPE.  tertiary- 
amyl  alcohol,  and  C|  to  C4  alcohols,  any 
refiner,  importer,  or  oxygenate  blender 
may  determine  oxygen  and  oxygenate 
content  using  ASTM  standard  method 
D-4815-93,  entitled  "Standard  Test 
Method  for  Determination  of  MTBE. 
ETBE,  TAME,  DIPE,  tertiary-Amyl 
Alcohol  and  C|  to  C4  Alcohols  in 
Gasoline  by  Gas  Chromatography,"  for 
purposes  of  meeting  any  testing 
requirement;  provided  that 
ft         ft         ft         ft         ft 
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Notice  of  Novemeber  12,  1996 

Continuation  of  Emergency  Regarding  Weapons  of  Mass 
Destruction 


On  November  14,  1994,  by  Executive  Order  12938,  I  declared  a  national 
emergency  with  respect  to  the  unusual  and  extraordinary  threat  to  the  na- 
tional security,  foreign  policy,  and  economy  of  the  United  States  posed 
by  the  proliferation  of  nuclear,  biological,  and  chemical  weapons  ("weapons 
of  mass  destruction")  and  the  means  of  delivering  such  weapons.  Because 
the  proliferation  of  weapons  of  mass  destruction  and  the  means  of  delivering 
them  continues  to  pose  an  unusual  and  extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States,  the  national 
emergency  declared  on  November  14,  1994,  and  extended  on  November 
14,  1995,  must  continue  in  effect  beyond  November  14,  1996.  Therefore, 
in  accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  declared  in  Execu- 
tive Order  12938. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted  to 
the  Congress. 
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52 57622 

53 57622 

1552 57623 

49  CFR 

27 56409 

1011 57339 

1104 57339 

1111 57339 

1112 57339 

1113 57339 

1114 „.57339 

1115 57339 

1121 57339 

Proposed  Rules: 

383 56936  '  .   - 

391 56936 

395 57252 

571 56652 

1310 56652 

50  CFR 

285 57340 

600 57843 

679 56425,  56477,  57340, 

57341 
Proposed  Rules: 

17 56501 

36 56502 

285 57361 

300 57625 

630 57361 

644 57361 

648 56902 

660 56902 

678 57361 

679 56902,  57780,  57781 
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REMINDERS 

The  Items  m  tNs  list  were 
editonally  cornpiled  as  an  aid 
to  Federal  Reguter  users. 
IncKisKXi  or  exciusion  from 
this  kst  has  no  legaJ 
sigrMficarKe. 

RULES  GOING  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 
Army  DefMrtment 
Real  estate  harxjbook: 
Homeowners  assitance 
program;  subpart  E 
rescinded;  published  1 1  - 
13-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pestictdes;  emergency 
exemptions,  etc 
Propiconazole;  published"  1 1  - 
13-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Terminal  equipment, 
connection  to  basic  rate 
access  service  and  public 
switched  digital  service, 
published  8-15-96 
Terminal  equipment, 
connection  to  telephone 
network - 
End-to-erxj  digital 
connectivity  (or 
consumers;  correction, 
published  10-23-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

National  Voter  Registration  Act 
of  1993;  implementation; 
published  11-13-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Cars  Financing 
Administration 

National  Voter  Registration  Act 
ot  1993;  implementation; 
published  11-13-96 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation, 
Advisory  CourKll 
Historc  arxl  cultural  properties 

protection,  comments  due 

by  11-12-96,  published  9- 

13-96 
AGRICULTURE 
DEPARTMENT 
Agricultural  Martating 
Service 
Penshable  Agrcuttural 

Commodities  Act 


Retailers  and  grocery 
wtwlesalers;  phas»-out  of 
licarae  fee  paymants, 
etc.;  comments  due  t>y 
11-12-96;  published  »-10- 
96 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Haaltti 
Inspaction  Sarvlca 

Interstate  transportation  of 
animals  and  ammal  products 
(quarantine): 

Brucellosis  in  cattle,  bison, 
and  swine— 
Rapid  automated 
presumptive  test; 
comments  due  by  1 1  - 
12-96;  published  9-13- 
96 
Plant-related  quarantir^e, 
domestic. 
Fire  ant,  imported; 
comments  due  by  11-14- 
96;  published  10-15-96 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Cranberry  crop;  comments 
due  by  11-12-96; 
putillshed  9-13-96 
Forage  production  crop; 
comments  due  by  11-12- 
96;  published  9-13-96 

AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Sarvlce 

Food  stamp  program: 
Quality  control  system; 
technical  amendments; 
comments  due  by  11-12- 
96;  published  9-10-96 

ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

National  Security  Information; 
comments  due  by  11-15-96. 
putjiished  10-10-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospt>ertc  Administration 

Fishery  conservation  and 
management: 
Bering  Sea  arxl  Aleutian 

Islarxte  and  Gulf  of 

Alaska  grourxlfish. 

comments  due  by  11-12- 

96.  published  9-27-96 
Benng  Sea  arxj  Aleutian 

Islands  grourxJfish; 

comments  due  by  11-12- 

96.  published  9-19-96 
Puerto  Rico  and  US   Virgin 

Islands  queen  conch; 

comments  due  by  11-12- 

96,  published  9-27-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 


Contracting  by  negotiation; 

Ptnsa  I  rewrite: 

comments  due  by  11-12- 

96;  published  9-12-96 
Contractors  and  offerors; 

certification  requirements 

rerTx>ved;  comments  due 

by  11-12-96;  published  9- 

12-96 
Performance-based 

payments;  comments  due 

by  11-12-96;  published  9- 

10-96 
Simplified  acquisition 

procedures;  comments 

due  by  11-12-96; 

published  9-13-96 

EDUCATION  DEPARTMENT 

Federal  regulatory  review: 
Vocational  and  adult 
education  programs; 
comments  due  t>y  11-15- 
96;  published  10-16-96 

ENERGY  DEPARTMENT 

Property  mar«gement: 
Federal  regulatory  review; 
comments  due  by  11-12- 
96;  published  9-11-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuel  arxJ  fuel  additwes- 
Guam;  anthdumping  and 
detergent  addrtization 
requirements  for 
conventional  gasoline; 
exemption  petition; 
comments  due  by  1 1  - 
15-96;  published  10-16- 
96 
Guam;  anti-dumping  arxJ 
detergent  addrtization 
requirements  for 
conventional  gasoline; 
exemption  petition; 
corrvnents  due  by  11- 
15-96;  published  10-16- 
96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alaska;  comments  due  by 
11-12-96;  published  10- 
10-96 
Distnct  of  Columbia; 
comments  due  by  11-12- 
96;  published  10-10-96 
Maine;  comments  due  by 
11-14-96;  published  10- 
15-96 
New  Jersey;  comments  due 
by  11-14-96;  published 
10-15-96 
Pennsylvania;  comments 
due  by  11-12-96; 
published  10-10-96 
Tennessee;  comments  due 
by  11-14-96;  published 
10-15-96 
Utah;  comments  due  by  1 1  - 
12-96;  published  10-10-96 


Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiana  et  al.;  comments 
due  by  11-14-96; 
published  10-15-96 
Hazardous  waste: 
Identification  arxl  listing- 
Exclusions;  comments  due 
by  11-14-96;  published 
10-2-96 
Pesticide  programs: 
Risk/tienefit  information; 
reporting  requirements; 
comments  due  by  11-12- 
96;  published  10-25-96 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Disclosure  to  sharehokjers 
and  investors  in 
systemwide  and 
consolidated  bank  debt 
obligations;  quarterly 
report;  comments  due  by 
11-12-96;  published  10- 
11-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  servk;es: 
Interstate  operator  servrces 
calls  from  pay  phones, 
other  away-from-home 
aggregator  locations,  and 
collect  calls  from  prison 
inmates;  charges; 
comments  due  by  11-13- 
96;  published  10-23-96 
Radio  stations;  table  of 
assignments: 

Florida;  comments  due  by 
11-12-96;  published  9-30- 
96 
Illinois  et  al.;  corrvnents  due 
by  11-12-96;  published  9- 
30-96 
South  Carolina;  comments 
due  by  11-12-96; 
putdished  9-30-96 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Assessments: 
Savings  Association 
Insurance  Fund- 
Base  assessment, 
adjusted  assessment 
and  special  intenm  rate 
schedules;  comments 
due  by  11-15-96; 
published  10-16-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Contracting  by  negotiation; 
Pfiase  I  rewrite; 
comments  due  by  11-12- 
96;  published  9-12-96 
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Contractors  and  offerors; 
certification  requirements 
fiwifYvpd:  comrnwits  due 

u,  ■ .  .^-dti,  t,n„w,.sr.dj  9 
12-96 
Performance-based 
F>ayments;  comments  due 
by  11-12-96;  published  9- 
10-96 
Simplified  acquisition 
procedures;  comments 
due  by  11-12-96; 
published  9-13-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling- 
Free  glutamate  content  of 
foods;  label  information 
requirements;  comments 
due  by  11-12-96; 
published  9-12-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Disposition;  sales: 
Special  dreas:  State 
irrigation  districts; 
comments  due  by  11-12- 
96;  published  9-13-96 
Forest  management: 
Nonsale  disposals- 
Timber  use  t)y  settlers 
and  fxxnesteaders  on 
pending  claims  and  free 
use  of  timber  upon  oil 
and  gas  leases;  Federal 
regulatory  review; 
commerrts  due  l>y  1 1  - 
12-96;  published  9-13- 
96 
Indian  allotments: 
Federal  regulatory  review; 
comments  due  by  11-15- 
96;  published  10-16-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Cactus  ferruginous  pygmy- 
owl;  comments  due  by 
11-12-96;  published  10- 
10-96 
Northern  coppert>elly  water 
snake;  comments  due  by 
11-15-96;  published  9-17- 
96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Indian  lands  program: 
Atiandoned  mine  land 
reclamatk>n  plarv- 
Hopi  Tribe;  comments  due 
by  11-15-96;  published 
10-16-96 


Permanent  program  arxl 
abandoned  mine  land 
reclarnation  plan 


Kentucky;  comments  due  by 
11-12-96;  published  10- 
25-96 

JUSTICE  DEPARTMENT 

Immigration  and 

Naturalization  Service 

Immigration: 
Agreements  promising  non- 
deportation  or  other 
immigration  benefits; 
comments  due  by  11-12- 
96;  published  9-13-96 
ChiWren  born  outskle  United 
States;  citizenship 
certificate  applications; 
comments  due  by  11-12- 
96;  published  9-10-96 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards: 
Exit  routes  (means  of 
egress);  comments  due 
by  11-12-96;  published  9- 
10-96 
State  plans;  development, 
enforcement,  etc.: 
California;  comments  due  by 
11-12-96;  published  9-13- 
96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 
Contracting  by  negotiation; 

Ptiase  I  rewrite; 

comments  due  by  11-12- 

96;  published  9-12-96 
Corrtractors  and  offerors; 

certifcation  requirements 

removed;  comments  due 

by  1.1-12-96;  published  9- 

12-96 
Performance-t>ased 

payments;  comments  due 

by  11-12-96;  published  9- 

10-96 
Simplified  acquisition 

procedures;  comments 

due  by  11-12-96; 

published  9-13-96 

PANAMA  CANAL 
COMMISSION 

Shipping  and  navigation: 
Canal  tolls  rates  and  vessel 
management  rules- 
Toll  rates  increase  and 
on-deck  container 
capacity  measurement; 
comments  due  by  1 1  - 
15-96;  published  10-16- 
96 


POSTAL  SERVICE 

Domestic  Mail  Manual: 
Aiviro^c  correction 
imorniauon,  cuinrntiiiis 
due  by  11-12-96; 
published  10-10-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Quote  Rule;  continuous  two- 
sided  quotations  from 
over-the-counter  market 
makers  and  exchange 
specialists;  comments  due 
by  11-12-96;  published  9- 
12-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenvays  safety: 
Charieston  Hartx)r  and 
Cooper  River,  SC;  safety 
zone;  comments  due  by 
11-12-96;  published  9-11- 
96 
Regattas  and  nunne  parades: 
Holiday  Boat  Parade  of  the 
Palm  Beeiches;  comments 
due  by  11-12-96; 
published  10-11-96 
Key  West  Super  Boat  Race; 
comments  due  by  11-12- 
96;  published  10-11-96 

TRANSPORTATION 
DEPARTMENT 

Economk;  regulations: 

Passenger  manifest 

information;  comments 

due  by  11-12-96; 

published  9-10-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Grand  Canyon  National 
Park,  CO;  special  flight 
rules  in  vicinity  (SFAR 
No.  50-2)- 
Flight  free  zones  and 
reporting  requirements 
for  commercial 
sightseeing  companies; 
comments  due  by  11- 
14-96;  published  10-21- 
96 
Aircraft  products  and  parts; 
certification  procedures: 
Replacement  and 
nmdification  parts; 
standard  parts 
interpretation;  comments 
due  by  11-12-96; 
published  9-10-96 
Airworthiness  directives: 


Allison;  comments  due  by 
11-12-96;  published  9-11- 


beecii;  t-oiniiienui  uue  uy 
11-15-96;  published  10- 
25-96 

Boeing;  comments  due  t>y 
11-12-96;  published  10-3- 
96 

Fokker;  comments  due  by 
11-12-96;  published  lO-l- 
96 

Hiller  Aircraft  Corp.; 
comments  due  by  11-12- 
96;  published  9-13-96 

Jetstream:  comments  due 
by  11-15-96;  published  9- 
16-96 

Saab;  comments  due  by  1 1  - 
15-96;  published  9-16-96 

Class  E  airspace;  comments 
due  by  11-13-96;  published 
10-16-96 

TRANSPORTATION 
DEPARTMENT 

Maritime  Administration 

Subsidized  vessels  and 
operators: 

Maritime  security  program; 
establishment:  comments 
due  by  11-15-96; 
published  10-16-96 

TRANSPORTATION 
DEPARTMENT 

Saint  Lawrence  Seaway 
Development  Corporation 

Seaway  regulations  and  rules: 

Great  Lakes  Pilotage 
Regulations;  rates 
increase;  comments  due 
by  11-12-96;  published  9- 
25-96 

TREASURY  DEPARTMENT 

Customs  Service 

Customs  relations  with 
Canada  and  f^exico: 

Port  Passenger  Acceleration 
Service  System 
(PORTPASS);  land-border 
inspection  programs; 
comments  due  by  11-12- 
96;  published  9-12-96 

Information  availatiility: 

Export  manifest  data; 
confidential  freatment  of 
shippers'  name  and 
address  information  on 
Automated  Export  System 
(AES);  comments  due  by 
11-12-96;  published  9-12- 
96 
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Comrrion  Sense  Initiative  Council.  58406-58408 
Drinking  water  issues;  microbial  contaminants  and 
disinfectants/disinfection  byproducts,  58408 
Reporting  and  recordkeeping  requirements,  58408 
Reports;  availability,  etc  ; 

National  Lead  Laboratory  Accreditation  Program,  58408- 
58409 

Executive  Office  of  ttie  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing.  5831&-5832;i 

British  Aerospace,  58326-58327 

Domier.  5831 5-583 IH 

McDonnell  Douglas.  58:123-58326 
PROPOSED  RULES 
Airworthiness  directives: 

Bell.  58353-58358 

Federal  Communications  Commission 

RULES 

Common  carrier  s«;rvu;es 

Public  mobile  services- 
Cellular  unserved  Phase  I  and  II  service  areas; 
competitive  bidding,  58333-58340 
Radio  stations;  table  of  assignments 

Arkansas,  58340-58341 

California,  58340 
PROPOSED  RULES 
Radio  stations,  table  of  assignments: 

Kentucky,  58360-58361 

Michigan.  58360 

New  York.  58361-58362 

Texas.  58361 
NOTICES 
Agency  information  collection  activities; 

Proposed  collection;  comment  request,  58409-58411 
Meetings: 

1997  World  Radiocommunications  Conference  Industry 
Committee  (VVRC-97  .Advisory  Committee),  58411 

Federal-State  Joint  Board  on  Universal  Service,  58411- 
58412 

North  American  Numbering  Council,  58412 

Federal  Election  Commission 

NOTICES 

Meetings,  Sunshine  Act.  58412 

Federal  Energy  Regulatory  Coinmission 

NOTICES 

Elet:tric  rate  and  corporate  regulation  filings: 

Florida  Power  &  Light  Co.,  et  al.,  58403-58406 
Applications,  hfunngs.  dpternuncittons.  etc.: 

Algonquin  Gas  Transmission  Co.,  58395 

ANR  Pipeline  Co..  58395 

CNG  Energy  Services  C^orp.,  58395-58396 

Columbia  Gulf  Transmission  Co.,  58396 

El  Paso  Natural  Gas  Co  ,  58396 


Hydroelectric  applications,  58396-58398 

Iroquois  Gas  Transmission  System,  L.P.,  58398-58399 

Kentucky  West  Virginia  Gas  L.L.C.,  58399 

Koch  Gateway  Pipeline  Co.,  58399 

Missi<:sippi  Ri  e.  Transmission  Corp.,  58399 

Nalioiiai  ruel  Gas  Supply  Corp..  58399-58400 

NorAm  Gas  Transmission  Co.,  58400 

P4T  Power  Co,  58400 

Portland  Natural  Gas  Transmission  System,  58401-58402 

Russell  Energy  Sales  Co.,  58402 

TransColorado  Gas  Transmission  Co.,  58402 

Williston  Basin  Interstate  Pipeline  Co.,  58402-58403 

Federal  Maritime  Commission 

NOTICES 

Complaints  filed 

Venezuelan  American  Maritime  Association  et  al., 
58412-58413 
Investigations,  hearings,  petitions,  etc.: 

Royal  Venture  Cruise  Line,  Inc..  58413-58414 

Federal  Reserve  System 

NOTICES      • 

Banks  and  bank  holding  companies: 
Change  m  bank  control,  58414 
Formations,  acquisitions,  and  mergers,  58414 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications:, 
58419 

Food  and  Drug  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Pulmonarv-Allergv  Drugs  Advisory  Committee  et  al., 
58417 

Food  additive  petitions: 

Nalco/Exxon  Energy  Chemicals.  L.P.,  58417-58418 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Codex  Alimentarius  Commission;  U.S.  participation, 
58369 

Forest  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  58369-58370 
Land  and  resource  management  planning: 

Forest  Service  manual  and  handbook;  revision,  58370- 
58371 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Independent  research  and  development  allowable  cost 
criteria/bid  and  proposal  costs  for  Fiscal  Year  1996 
and  beyond,  58452 

Health  and  IHuman  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
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Housing  and  Uitian  Devetopment  Department 

NOTICES 

Public  and  Indian  housing: 
Public  housing  sites;  campus  of  learners  designations  (FY 
1996) 
Correction,  58418-58419 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  58425 
Temporary  protected  status  program  designations: 

Rwanda,  58425-58426 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Chrome-plated  lug  nuts  from — 

Taiwan. 58372-58374 
Polyethylene  terephthalate  film,  sheet,  and  strip  from — 
Korea,  58374-58377 
Countervailing  duties: 
Hot-rolled  lead  and  bismuth  carbon  steel  products  from — 

United  Kingdom,  58377-58383 
Live  swine  from — 
Canada.  58383-58384 

• 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Wyoming  Powder  River  Basin,  58419-58420 

Recreation  management  restrictions,  etc.: 
Buffalo  Creek  Area,  WY;  emergency  closure  of  certain 
roads  and  trails.  58420 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Independent  research  and  development  allowable  cost 
criteria/bid  and  proposal  costs  for  Fiscal  Year  1996 
and  beyond.  58452 
NOTICES 

Environmental  statements;  availability,  etc.: 
Advanced  Space  Transportation  Program;  engine 
technology  support,  58426-58427 
Inventions,  Government-owned;  availabihty  for  liscensing, 
58428 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Motor  vehicles,  motor  vehicle  engines  and  the 

envirorunent;  international  regulatory  harmonization, 
58362-58365 


National  Instttutm  of  Health 

NOTICES 
Meetings: 

National  Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  58418 

National  Institute  of  Mental  Health,  58418 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Tuna,  Alantic  bluefin  fisheries,  58341-58342 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Northeast  multispecies,  58365-58367 
NOTICES 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  58384- 
58385 

National  Park  Service 

NOTICES 
Meetings: 
Salt  River  Bay  National  Historical  Park  and  Biological 
Preserve,  58420-58421 
National  Register  of  Historic  Places: 

Pending  nominations,  58421-58422 
Native  American  human  remains  and  associated  funerary 
objects: 
Seattle  Art  Museum,  WA,  58422 

Springfield  Science  Museum,  MA;  cultural  items,  58422- 
58423 

National  Science  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  58428 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Byproduct  material;  domestic  licensing: 
Regulatory,  health,  and  radiation  safety  licensing 
practices;  clarification,  58346-58353 
NOTICES 
Meetings: 

Nuclear  Safety  Research  Review  Committee,  58429 
Reports;  availabihty,  etc.: 

Individual  Plant  Examination  Program:  perspectives  on 
reactor  safety  and  plantperformance,  58429-58430 
Strategic  assessment  and  rebaselining  initiative,  58430- 
58431 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

State  plans;  development,  enforcement,  etc.: 
Cahfomia,  58358-58359 

Postal  Service 

NOTICES 

Meetings;  Simshine  Act,  58431 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Family  Caregivers  Week,  National  (Proc.  6953),  58313- 

58314 
Farm-City  Week,  National  (Proc.  6952),  58311 
Thanksgiving  Day  (Proc.  6954),  58455-58456 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
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See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Ratirement  Board 

NOTICES 

Meetings:  Sunshine  Act.  58431 

Sacurttias  and  Exchanga  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Securities  Rulemaking  Board.  58431-58434 
Pacific  Stock  Exchange  Inc.,  58434-58435 

Smail  Business  Administration 

NOTICES 

Disaster  loan  area: 

Virginia,  58435-58436 
Disaster  loan  areas; 

Maine  et  al.,  58436 

Massachusetts  et  al.,  58436 

State  Oef>artmant 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Assistant  Secretary  for  Economic  and  Business  Affairs, 
58436 

State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act,  58436 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Adrian  &  Blissfield  Rail  Road  Co.,  Inc.,  et  al.,  58437 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 


See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  58436- 
58437 

Treasury  Dapartmant 

See  Customs  Service 


Separata  Parts  In  This  Issue 

Part  II 

Department  of  Education,  58442 

Part  III 

Environmental  Protection  Agency,  58444-58449 

Part  IV 

Def)artment  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration.  58452 

PartV 

The  President,  58455-58456 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Presidential  Documents 


Proclamation  6952  of  November  8,  1996 
National  Farm-Qty  Week,  1996 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  1840  Daniel  Webster  said,  "when  tillage  begins,  other  arts  follow.  The 
farmers  therefore  are  the  founders  of  human  civilization."  We  pause  each 
year  at  this  time  to  express  our  gratitude  to  American  farmers  and  the 
millions  of  Americans  working  in  agriculture-related  jobs,  and  we  recognize 
the  importance  of  agriculture  and  the  essential  role  that  farmers  play  in 
our  national  life.  Intertwined  with  our  national  history,  culture,  and  economy, 
American  farms  continuously  sustain  us  and  people  around  the  world  with 
rich  produce  and  crops.  Thanks  to  the  professionalism  and  care  of  American 
farmers,  we  enjoy  an  abundance  of  quality  and  affordable  food. 

American  agriculture  is  among  our  Nation's  most  vital  industries,  alone 
generating  more  than  15  percent  of  our  gross  domestic  product.  Bolstering 
our  economy  with  a  bounty  of  healthful  foods,  American  agriculture  supports 
more  than  21  million  jobs,  and  agriculture-related  industries  continue  to 
expand,  producing  good,  high-paying  jobs  and  creating  $1  trillion  for  the 
American  economy  each  year. 

The  success  of  American  agriculture  is  a  testament  to  the  benefits  of  farm- 
city  partnerships  that  stretch  all  the  way  from  the  farmer  to  the  consumer, 
with  thousands  of  participants  in  between — researchers,  extension  agents, 
scientists,  agribusiness  companies,  shippers,  inspectors,  processors,  manufac- 
turers, marketers  and  retailers,  all  helping  to  guarantee  Americans  a  safe, 
abundant  food  supply.  For  more  than  40  years,  Americans  have  observed 
National  Farm-City  Week  in  celebration  of  these  partnerships. 

During  National  Farm-City  Week,  we  celebrate  Thanksgiving  when  Americans 
will  gather  around  the  dinner  table  to  count  our  Nation's  many  blessings. 
Among  them  is  America's  agricultural  richness  and  the  collaboration  between 
rural  and  urban  communities  that  helps  guarantee  our  rich  quality  of  life. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  22  through 
November  28,  1996,  as  National  Farm-City  Week.  I  call  upon  all  Americans, 
in  rural  and  urban  communities  alike,  to  join  in  recognizing  the  accomplish- 
ments of  our  farmers  and  all  the  hardworking  individuals  who  cooperate 
to  produce  an  abundance  of  affordable,  quality  agricultural  goods  that 
strengthen  and  enrich  our  country. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


(FR  IXx:.  96-29391 
Filed  11-13-96:  8:45  am] 
Billing  code  3195-01-P 
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Proclamation  6953  of  November  11,  1996 
National  Family  Caregivers  Week,  1996 


/ 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

At  this  special  time  each  year,  we  give  thanks  for  our  many  blessings. 
Among  those  blessings  are  the  quiet  but  heartfelt  contributions  made  on 
a  daily  basis  by  our  Nation's  caregivers,  particularly  on  behalf  of  the  elderly 
in  our  society. 

The  true  value  of  the  role  that  caregivers  play  in  the  lives  of  America's 
families  is  inmieasurable.  Providing  physical  comfort  and  emotional  reassur- 
ance, these  strong  and  selfless  people  care  for  loved  ones  who  can  no 
longer  care  for  themselves.  The  vast  majority  of  caregivers  are  family  mem- 
bers— often  older  relatives — and  women  provide  most  of  the  informal  care 
that  their  families  receive.  Of  the  millions  of  people  who  provide  informal 
care  to  older  adults,  over  half  are  spouses  or  children.  While  many  caregivers 
experience  stress  and  frustration  in  fulfilling  their  caregiving  responsibilities, 
and  many  sacrifice  personal  opportunities  to  care  for  a  loved  one,  most 
regard  the  challenges  of  caregiving  as  a  rewarding  and  satisfying  experience. 

By  the  year  2030,  one  in  five  Americans  will  be  at  least  65  years  old, 
compared  to  one  in  eight  today.  In  addition,  the  number  of  older  Americans 
will  double,  from  the  present  34  million  to  about  69  million.  At  the  same 
time  that  our  population  is  aging,  more  older  persons  are  suffering  from 
chronic  illnesses  and  face  potentially  disabling  conditions.  Moreover,  individ- 
uals with  lifelong  disabilities  are  living  longer  and  may  require  assistance 
in  caring  for  themselves  as  they  age.  The  overwhelming  majority  of  older 
Americans  would  prefer  to  remain  in  their  homes  while  growing  older — 
even  when  no  coordinated  system  of  home-  and  community-based  care 
is  available.  As  a  result,  more  Americans  are  becoming  involved  in  caring 
for  family  members  who  want  to  age  with  dignity  and  respect. 

This  week,  as  we  celebrate  the  contributions  of  caregivers  to  their  families 
and  communities,  let  us  recognize  the  challenges  these  generous  individuals 
must  confront  on  a  daily  basis — challenges  that  include  fulfilling  multiple 
and  often  conflicting  roles  of  caregiving  for  their  aging  relatives,  caring 
for  young  children,  and  working  outside  their  homes.  Let  us  promote  commu- 
nity programs  and  encourage  workplace  policies  that  help  to  lighten  or 
share  the  burden  of  their  caregiving  responsibilities.  And  let  us,  as  a  Nation, 
recognize  and  commend  the  vital  role  they  play  in  ensuring  that  older 
Americans  age  with  grace,  dignity,  and  a  precious  measure  of  independence. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  24  through 
November  30,  1996,  as  National  Family  Caregivers  Week.  I  call  upon  Govern- 
ment ofilcials,  businesses,  communities,  volunteers,  educators,  and  all  the 
people  of  the  United  States  to  acknowledge  the  contributions  made  by 
caregivers  this  week  and  throughout  the  year. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


(FR  Doc    96-29392 
Filed  11-11-96,  8  45  ami 
Billing  code  3195-01-P 
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Rules  and  Regulations 


Federal  Register 
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Thursday,  November  14,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
FedefBl  Regulations  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9&-NM-232-AD;  Amendment 
39-8811;  AD  96-23-06] 

RIN2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dornier  Model 
328-100  series  airplanes,  that  requires 
replacement  of  certain  hydraulic  fuses 
of  the  landing  gear  with  improved  fuses. 
This  amendment  is  prompted  by  results 
of  extended  testing,  which  revealed  that 
the  hydraulic  fuses  of  the  landing  gear 
failed  to  operate  due  to  movement  of  the 
end  of  the  spring  within  the  fuses  over 
the  end  of  the  flange  of  the  spool.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  failure,  which 
could  result  in  external  leakage  in  the 
brake  lines  downstream  of  the 
respective  fuse  and  consequent  loss  of 
hydraulic  fluid;  this  condition,  if  not 
corrected,  could  result  in  partial  loss  of 
the  main  hydraulic  power  supply. 

dates:  Effective  December  19,  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
19,  1996. 

ADDRESSES:  The  servic;e  information 
referenced  in  this  AD  may  be  obtained 
from  Dornier  Luftfahrt  GmbH,  P.O.  Box 
110.3,  EM12230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 


Renton,. Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  WashTngton.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
inrlude  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dornier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
August  26,  1996  (61  FR  43689).  That 
action  proposed  to  require  replacement 
of  certain  hydraulic  fuses  of  the  landing 
gear  with  improved  fuses. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Withdraw  the  Proposal 

The  commenter  requests  that  the 
proposal  be  withdrawn  because 
operators  should  already  have 
accomplished  the  proposed  replacement 
of  hydraulic  fuses  by  October  8,  1994, 
as  specified  in  the  Dornier  328 
Airworthiness  Limitations  Document 
(ALD). 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
proposal.  The  commenter  has  provided 
no  evidence  that  the  replacement  has 
been  accomplished  on  all  affected 
airplanes.  Further,  even  if  the  current 
U.S.-registered  fleet  may  be  in 
compliance  with  the  requirements  of  the 
AD,  the  issuance  of  the  rule  is  still 
necessary  to  ensure  that  any  affected 
airplane  that  is  imported  and  placed  on 
the  U.S.  register  in  the  future  will  be 
required  to  be  in  compliance  as  well. 
Issuance  of  this  AD  will  ensure  that  the 
airplane  is  modified  prior  to  the  time  it 
is  permitted  to  operate  in  the  U.S. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  5  Dornier 
Model  328-100  series  airplanes  of  U.S. 


registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $600, 
or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  of)erator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ.  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-23-06    Domier:  Amendment  39-9811. 
Docket  95-NM-232-AD. 

Applicability:  Model  326-100  series 
airplanes:  serial  numbers  3005  through  3008 
inclusive.  3010.  3011,  and  3012:  certiricated 
in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identiFied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modiTied,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanes  thai  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  partial  loss  of  the  main 
hydraulic  power  supply  due  to  loss  of 
hydraulic  fluid,  accomplish  the  following: 

(a)  Withm  90  days  after  the  effective  date 
of  this  AD,  replace  landing  gear  hydraulic 
fuses  having  part  number  ACM30488.  MOD 
states  2  through  6.  with  MOD  7  fuses  in 
accordance  with  Dornier  Service  Bulletin 
SB-328-32-048.  dated  August  11.  1994. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  landing  gear  hydraulic 
fuse  having  part  number  ACM30488.  MOD 
states  2  through  6.  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Ins()ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Dornier  Service  Bulletin 
SB-328-32-048.  dated  August  11.  1994.  This 


incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Domier 
Luftfahrt  GmbH.  P.O.  Box  1103,  D-82230 
Wessling.  Germany.  Copies  may  be  inspected 
at  the  FAA.  Trans[>ori  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  fienlon. 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
December  19,  1996. 

Issued  in  Ronton.  Washington,  on 
November  1,  1996. 

Darrall  M.  PederMn, 

Acting  Manager,  Transport  Airplane 
Dinctorale.  Aircraft  Certification  Service. 
|FR  Doc.  96-28692  Filed  11-13-96:  8:45  am] 
WLUNQ  COOE  4t10-1»-P 


14  CFR  Part  39 

[Docket  No.  9»-MM-0e-nAD;  Amendment 
39-M09:  AD  96-23-04] 

RiN  2120^AA64 

Airworthiness  Directives;  Boeing 
Model  737-100  and  -200  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100  and  -200  series  airplanes,  that 
requires  replacement  of  the  250  volt- 
ampere  (VA)  rated  static  inverters  with 
410  VA  or  500  VA  rated  static  inverters, 
and  an  operational  test  of  the  standby 
electrical  power  system.  This 
amendment  is  prompted  by  a  report  that 
accomplishment  of  a  certain 
modification  could  result  in  overload  of 
the  static  inverter  on  these  airplanes. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  overload  of  the 
static  inverter,  which  could  result  in  the 
loss  of  the  115  voll  alternating  current 
(VAC)  standby  bus  and  the  associated 
flight  instruments  when  the  airplane  is 
operating  on  standby  electrical  power. 
DATES:  Effective  December  19.  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
19. 1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 


Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Stephen  Oshiro,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056:  telephone 
(206)  227-2793:  fax  (206)  227-1181. 
SUPPt.EMENTARY  INFORMATiON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  certain  Boeing 
Model  737-100  and  -200  series 
airplanes  was  published  in  the  Federal 
Register  on  June  7,  1996  (61  FR  29038). 
That  action  proposed  to  require 
replacement  of  the  250  VA  rated  static 
inverters  with  certain  410  VA  or  500 
VA-rated  static  inverters. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  To  Revise  the  Applicability  of 
the  Proposed  Rule 

The  manufactiu«r  requests  that  the 
applicabiUty  of  the  proposed  rule  be 
revised  to  specify  that  the  only  Model  ' 
737-100  and  -200  series  airplanes 
affected  by  the  AD  aie  those  that  are 
listed  in  Boeing  Alert  Service  Bulletin 
737-24A1113,  dated  February  29,  1996. 
The  manufacturer  indicates  that  it  has 
reviewed  the  loading  of  the  115  VAC 
standby  electrical  power  bus  of  the 
Model  737-100  and  -200  series 
airplanes  that  were  delivered  with  250 
VA  static  inverters  and  modified  in 
accordance  with  Boeing  Service  Bulletin 
737-24-1051.  This  review  verified  that 
the  lis  VAC  standby  bus  of  some  of  the 
250VA  static  inverters  installed  on 
airplanes  that  had  been  modified  in 
accordance  with  Boeing  Service  Bulletin 
737-24-1051  are  less  heavily  loaded 
than  others  and,  therefore,  are  not 
susceptible  to  the  addressed  luisafe 
condition.  The  commenter  states  that, 
for  21  of  the  airplanes  specified  in  the 
appUcability  of  the  proposal,  the 
currently-installed  250  VA  static 
inverter  is  adequate  and  need  not  be 
replaced. 

The  FAA  concurs.  The  FAA's  initial 
assessment  of  the  unsafe  condition 
concluded  that  all  Model  737-100  and 
-200  series  airplanes  equipped  with  250 
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VA  static  inverters  and  modified  in 
accordance  with  Boeing  Service  Bulletin 
737-24—1051  were  susceptible  to 
overloading  of  the  static  inverters.  Since 
issuance  of  the  proposal,  however,  the 
FAA  has  reviewed  the  electrical  load 
analysis  conducted  by  the  manufacturer 
and  agrees  that,  for  the  21  identified 
airplanes,  the  250  VA  static  inverter 
does  possess  sufficient  capacity  to 
preclude  the  imsafe  condition.  The  FAA 
finds  that  the  airplanes  listed  in  the 
effectivity  listing  of  Boeing  Alert  Service 
Bulletin  737-24A1113,  dated  February 
29,  1996,  are  the  only  ones  subject  to  the 
unsafe  condition  addressed  by  this  AD 
action.  Accordingly,  the  applicability  of 
this  final  rule  has  been  revised  to 
indicate  this.  Additionally,  the  cost 
impact  information,  discussed  below, 
has  been  revised  to  clarify  the  number 
of  affected  airplanes. 

Request  To  Allow  Replacement  With 
Any  FAA-Approved  Static  Inverter 

One  commenter  requests  that 
paragraph  (a)  of  the  proposal  be  revised 
to  allow  any  FAA-approved  410  VA- 
rated  or  500  VA-rated  static  inverter  to 
be  used  as  a  replacement  part,  instead 
of  requiring  the  installation  of  specific 
static  inverters  by  part  number.  This 
commenter  considers  that  such  a  change 
to  the  proposed  rule  would  alleviate  the 
need  for  operators  to  obtain  approvals 
for  use  of  alternative  methods  of 
compliance  in  the  event  that  a  new 
static  inverter  with  a  new  part  number 
is  developed  in  the  future. 

The  FAA  does  not  concur  with  the 
commenter's  request.  While  other  static 
inverters  may  be  FAA-approved,  the 
static  inverters  having  the  part  numbers 
specified  in  this  AD  are  the  only  410  VA 
and  500  VA  inverters  that  have  been 
approved  specifically  for  use  in  Boeing 
Model  737-100  and  -200  series 
airplanes.  These  units  have  been 
demonstrated  to  be  compatible  with  the 
electrical  power  system  and  the 
electromagnetic  environment  of  those 
airplane  models.  The  FAA  must  ensure 
that  only  these  imits,  which  have  been 
tested  for  compatibility  with  the 
affected  airplane  models,  be  used  to 
satisfy  the  requirements  of  this  AD. 

Request  To  Include  Additional 
Maintenance  Manual  Reference 

One  commenter  requests  that 
paragraph  (a)  of  the  proposal  be  revised 
to  indicate  that  the  operational  test  of 
the  standby  electrical  power  system  may 
be  performed  in  accordance  with 
Section  24-54^2,  as  well  as  Section  24- 
54-0,  of  the  Model  737  Maintenance 
Manual.  The  commenter  points  out  that, 
for  some  of  the  affected  operators,  the 
operational  test  is  located  in  Section  24- 


54-2  instead  of  Section  24-54-0  (which 
was  the  only  Section  specified  in  the 
proposal). 

The  FAA  concurs  with  the 
commenter's  request  and  has  revised 
paragraph  (aj  of  this  final  rule 
accordingly. 

The  FAA  also  has  revised  p>aragraph 
(a)  to  include  Boeing  Alert  Service 
Bulletin  737-24A1113  as  an  additional 
source  of  appropriate  service 
instructions  for  accomplishing  both  the 
replacement  of  the  static  inverter  and 
the  operational  test  of  the  associated 
system. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
s&fety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  52  Boeing 
Model  737-100  and  -200  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1  airplane  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $10,500  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  the  single  affected 
U.S.  operator  is  estimated  to  be  $10,620. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  f44 
FR  11034,  February  26. 1979J.  and  (3) 
will  not  have  a  significant  economic 
impiict,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-2^4)4     Boeing:  Amendment  39-9809 
Docket  96-NM-06-AD. 
Applicability:  Model  737-100  and  -200 
series  airplanes:  as  listed  in  Boeing  Alert 
Service  Bulletin  737-24Ain3.  dated 
February  29. 1996:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD,  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propiosed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
overload  of  the  static  inverter,  which  could 
result  in  the  loss  of  the  1 15  VAC  standby 
power  and  the  associated  flight  instruments, 
accomplish  the  following: 

(a)  Within  10  months  after  the  effective 
date  of  this  AD,  replace  the  250  VA  rated 
static  inverters  either  with  500  VA-rated 
static  inverters  having  Boeing  part  number 
(P/N)  60B40023-2.  or  with  410  VA-rated 
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.static  invertopi  having  I«l  EI«;tronirs  and 
Te<  hnology  fVN  ).S206<)DV109B1.  In 
a<  rt)rdanr»-  with  B(i«ing  Alurt  Servi«« 
Bulletin  7:«7-24Al  1 13.  dated  Pebruarv  29. 
199«i;  or  in  tuxordanco  with  Section  20-tO- 
111  of  the  Booing  737  Airplane  Maintonano- 
Manual.  Prior  to  Kirther  flight  following  the 
replatement.  perform  an  operational  test  of 
the  standby  electrical  power  system  in 
accortiaiu.e  with  the  service  bulletin:  or  in 
Bccordunce  with  S«K:tion  24-54-0  or  24-54- 
2  of  the  maintenance  manual. 

(b)  An  alternative  methcHJ  of  <.ompliancc  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
u.sed  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  OfRce  (ACX)),  FAA. 
Trans|K)rl  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
lnspe<;tor.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AC'O. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  fr«>m  the  5>ealtle  A(^0. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CIFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  Except  as  provided  by  paragraph  (a)  of 
this  AD,  the  replacement  and  operational  test 
shall  be  done  in  accordance  with  Boeing 
Alert  Service  Bulletin  7:»7-24A1113.  dated 
February  29,  1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Clopies  may  be 
obtained  fnim  Boeing  Commercial  Airplane 
Group,  P.O  Box  3707,  Seattle,  Washington 
98124-2207  Cxjpies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
December  19.  1996. 

Issued  in  Ronton.  Washington,  on  October 
31,  1996. 

Daixell  M.  Pederson, 

Actin/i  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

|FR  Doc.  96-28689  Filed  1 1-13-96;  8:45  ami 
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14  CFR  Pari  39 

[Docket  No.  94-NM-221-AD;  Amendment 
3»-«810;  AD  96-23-05] 

RIN  2120-AA64 

Airworlhiness  Direclives;  Boeing 
Model  747  Series  Airplanes 

agency:  Fmlerai  Aviiitiun 
Administratioti,  DOT. 
ACTKM:  Final  rule. 


SUMMARY:  This  amendnient  adopts  a 
new  airworthiness  directive  (AD), 


applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requites  rr(p«tit;ve 
inspections  to  deled  cracks  and/or 
corrosion  of  the  girt  bar  support  fitting 
at  (.-ertain  mam  entry  doors  (MED);  and 
repair  or  replacenieiit  of  the  support 
fitting.  This  amendment  also  provides 
for  various  terminating  actions  for  the 
repetitive  inspe<.;tions.  This  amendment 
is  prompted  by  reports  that,  during 
scheduled  deployment  tests  of  main 
entry  door  slides,  corrosion  was  found 
on  the  floor  structure  supports  for  the 
escape  slides  of  the  main  decic  entry 
doors  on  these  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  corrosion,  which  could 
result  in  separation  of  the  escape  slide 
from  the  lower  door  sill  during 
deployment,  and  subsequently  prevent 
proper  operation  of  the  escape  slides  at 
the  main  entry  doors  during  an 
emergency. 

DATES:  Effective  December  16,  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
16. 1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Breneman,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (206)  227-2776; 
fax  (206)227-1181. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  .series  airplanes  was 
published  in  the  Federal  Register  on 
February  8.  1995  (60  FR  7482).  That 
action  proposed  to  require  repetitive 
detailed  visual  inspections  to  detect 
cracks  and/or  corrosion  of  the  girt  bar 
support  fitting  at  MED's  1  through  5. 
inclusive;  repair  or  replacement  of  the 
support  fitting;  and  reinstallation  of  the 
threshold  a.ssembly.  The  action  also 
proposed  to  require,  under  certain 
conditions,  replacing  the  support 
fittings  with  new  support  fittings  having 
new  fasteners;  refinishing  uncorroded 


support  fittings;  and  removing  the 
corrosion  and  refinishing  corroded 
support  fittings.  When  accomplished, 
these  latter  actions  will  constitute 
terminating  action  for  the  repetitive 
visual  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposal. 

Request  for  Glarification  of 
Requirements  for  Different 
Configurations  of  Airplanes 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  clarify  the 
actions  that  are  required  for  variously 
configured  airplanes.  The  FAA  has 
considered  each  of  the  commenter's 
requests,  which  are  iterated  below: 

Doors  With  Escape  Slide/Raft  Not 
Installed  or  Deactivated 

This  commenter  requests  that  the 
proposal  clarify  instructions  for 
addressing  airplanes  having  doors 
where  an  escape  slide  or  slide/raft  is  not 
installed  or  is  not  being  used  for 
passenger  egress,  such  as  a  deactivated 
door  3,  at  doors  4  and/or  5  of  an 
airplane  being  operated  in  the  "combi" 
configuration,  or  any  door  not  used  for 
passenger  egress  on  a  convertible.  The 
commenter  suggests  that,  for  these 
airplanes,  the  proposed  requirements  of 
the  rule  be  "postponed"  until  such  time 
that  any  door  was  reactivated  for 
passenger  egress  use. 

The  FAA  concurs  with  the 
commenter's  suggestion,  and  has  added 
a  NOTE  in  the  final  rule  to  indicate  this. 

Airplanes  With  Improved  Door  Fittings 
Installed 

This  commenter  requests  that  the 
proposal  be  revised  to  indicate  that 
airplanes  on  which  support  fittings  have 
been  replaced  in  accordance  with 
Boeing  Alert  Service  Bulletin  747- 
25A2831,  dated  August  29,  1991, 
require  no  further  action  at  the  replaced 
fitting  locations. 

The  FAA  concurs.  The  service 
bulletin  mandated  by  this  AD  replaces 
Boeing  Alert  Service  Bulletin  747- 
25A2831.  The  FAA  has  determined  that 
the  modifications  specified  in  Alert 
Service  Bulletin  747-25A2831  are 
acceptable  for  compliance  with  this  AD. 
This  AD  requires  no  further  action  on 
fittings  that  were  replaced  or  modified 
in  accordance  with  that  service  bulletin. 
This  final  rule  has  been  revised  to 
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include  a  new  paragraph  (m),  which 
clarifies  this  issue. 

Airplanes  With  Main  Entry  Door  (MED) 
1  Fittings 

This  commenter  states  that  proposed 
paragraph  (b)  should  be  more  specific  as 
to  the  requirements  for  certain  airplanes 
with  Main  Entry  Door  1.  As  proposed, 
that  paragraph  would  require  that,  if  no 
corrosion  or  cracking  was  found  during 
the  initial  inspection,  operators  may 
accomplish  either  one  of  two  actions: 

1.  install  a  new  fitting  with  new 
fasteners  and  reinstall  the  threshold 
assembly  with  new  corrosion-resistant- 
fasteners;  or 

2.  reinstall  the  threshold  assembly 
with  new  corrosion-resistant  fasteners 
and,  thereafter,  repetitively  inspect  the 
girt  bar  support  fittings. 

However,  this  commenter  points  out 
that  for  certain  airplanes,  line  numbers 
12  through  36,  with  MED  1  support 
fittings  specified  in  Figure  3,  Details  II, 
in,  or  IV,  of  Boeing  Service  Bulletin 
747-53A2378,  the  instruciions  in  the 
service  bulletin  specify  that  these 
fittings  can  only  be  replaced  (per  item 
1,  above). 

The  FAA  acknowledges  that  the 
commenter  is  correct  with  regard  to 
these  airplanes,  and  that  the  wording  of 
the  notice  was  not  clear.  By  referring  to 
Boeing  Service  Bulletin  747-53A2378, 
Revision  1,  the  FAA  intended  that 
operators  follow  the  appropriate  actions 
specified  in  it.  The  FAA  intended  that, 
based  on  the  configuration  of  the 
airplane,  operators  would  accomplish 
the  actions  that  are  applicable  to  their 
airplanes,  as  defined  in  the  service 
bulletin.  To  make  this  eminently 
clearer,  the  FAA  has  revised  paragraph 
(b)  of  the  final  rule  to  clarify  that 
operators  are  to  accomplish  the  action 
in  accordance  with  the  "applicable 
instruction"  in  the  service  bulletin;  by 
doing  so,  operators  will  be  directed  to 
that  portion  of  the  service  bulletin  that 
contains  the  instructions  applicable  for 
their  specific  airplanes. 

Different  Configurations  of  Airplanes 
Have  Different  MED  Numbers    . 

This  commenter  requests  that  the 
proposal  be  revised  to  clarify  the  fact 
that: 

•  Model  747  airplanes  that  are  not 
"SP's"  have  MED  1.2,3.  4,  and  5; 

•  Model  747SP  airplanes  have  MED 
1.2,  3,  and  4. 

However,  MED  3  and  4  on  the  Model 
747SP  correspond  in  their  configuration 
to  MED  4  and  5  on  the  non-SP  models. 
In  light  of  this,  the  commenter  requests^ 
that  the  proposed  requirements  of 
paragraph  (e)  be  clarified  to  account  for 
these  various  configurations. 


Additionally,  proposed  paragraph  (i). 
which  relates  to  MED  3,  should  be 
revised  to  indicate  that  its  requirements 
are  applicable  only  to  non-SP  airplanes. 
In  addition,  the  commenter  points  out 
that  the  referenced  Boeinj?  Service 
Bulletin  makes  this  differentiation  in  its 
relevant  instructions. 

The  FAA  concurs  and  has  revised 
paragraphs  (e)  and  (i)  of  the  final  rule  to 
specify  the  model  and  corresponding 
door  number  of  those  airplanes  subject 
to  the  requirements  of  those  paragraphs. 

Airplanes  With  Different  Configuration 
at  MED  5 

This  commenter  states  that  Boeing 
Service  Bulletin  747-53A2378.  Revision 
1,  does  not  address  the  configuration  of 
some  airplanes  at  MED  5  where  the 
support  fitting  is  more  like  that  at  MED 
1  than  at  MED  2  and  4.  The  commenter 
states  that  the  service  bulletin  is  being 
revised  to  contain  instructions  that  will 
address  the  access,  inspection,  removal, 
and  replacement  of  this  different  type  of 
MED  5  fitting.  The  commenter  requests 
that  the  proposed  rule  be  revised  to 
contain  those  new  instructions. 

The  FAA  concurs  that  some 
additional  procedures  may  be  necessary 
for  those  airplanes.  However,  at  this 
time,  the  revised  service  bulletin 
referred  to  by  the  commenter  has  not 
been  approved  and  is  not  available. 
When  it  is  available,  the  FAA  may 
consider  requests  for  approval  of  the  use 
of  it  as  an  alternative  method  of 
compliance  with  the  requirements  of 
this  AD,  as  provided  by  paragraph  (n). 

Request  To  Make  AD  Requirements 
Parallel  To  Service  Bulletin 
Instructions 

One  commenter  suggests  that,  if  the 
requirements  of  the  AD  are  identical  to 
the  instructions  of  the  Boeing  Service 
Bulletin  747-53A2378,  Revision  1,  then 
the  AD  should  merely  state  this,  instead 
of  reiterating  each  requirement.  Another 
commenter,  the  airframe  manufacturer, 
requests  that,  if  the  intent  of  the 
proposed  AD  is  to  mandate  the  same 
actions  described  in  that  service 
bulletin,  then  the  wording  of  certain 
portions  of  the  proposal  must  be 
clarified. 

In  general,  the  FAA  responds  by 
stating  that  it  did  not  intend  for 
requirements  of  this  AD  to  deviate 
significantly  from  the  service  bulletin 
instructions.  However,  certain  portions 
of  the  AD,  such  as  the  initial 
compliance  time  and  other  items 
explained  elsewhere  in  this  preamble, 
do  differ  from  the  service  bulletin.  In 
light  of  this,  a  statement  indicating  that 
the  "AD  is  identical  to  the  service 
bulletin"  would  be  incorrect.  As  for  the 


suggested  wording  chants  relative  to 
this  issue,  each  is  dis<:i)ss'«d  below 

Actions  When  Little  Corrosion  Is  Found 

The  commenter  requests  that 
paragraph  (d)(2)(ii)  be  clarified  by 
reordering  the  requireu  .steps  to  match 
what  is  specified  in  the  referenced 
service  bulletin.  As  written,  the 
proposed  paragraph  could  be 
interpreted  to  mean  that  operators  must 
first  reinstall  a  repaired  fitting,  and  then 
immediately  follow  that  step  by 
installing  a  new  fitting  (as  specified  in 
proposed  paragraph  (d)(2)(ii)(A)l.  The 
commenter  points  out  that,  if  the  inteit 
of  the  paragraph  is  to  follow  the  logioil 
sequence  of  steps  as  defined  in  the 
service  bulletin,  paragraph  (d)(2)(ii) 
should  be  changed  as  follows: 

(ii)  If  blend  out  of  corrosion  does  not 
exceed  10  percent  of  original  material 
thickness,  accomplish  either  paragraph 
{d)(2)(ii)(A)  or  (d)(2)(ii)(B)  of  this  AD: 

(A)  install  a  new  Fitting  with  new  fasteners, 
and  reinstall  threshold  assembly  with  new 
corrosion-resistant  fasteners,  in  accordance 
with  the  service  bulletin.  After  these  actions 
are  accomplished,  no  further  action  is 
required  by  paragraph  (d)  of  this  AD.  Or 

(B)  Install  the  repaired  fitting  with  new 
fasteners  and  reinstall  the  threshold  assembly 
with  corrosion-resistant  fasteners,  in 
accordance  with  the  service  bulletin.  Repeat 
the  inspection  required  by  paragraph  (a)  of 
this  AD  thereafter  at  intervals  not  to  exceed 

6  years. 

The  FAA  concurs.  The  intent  of  the 
requirements  of  that  paragraph  was  that 
operators  would  follow  the  procedures 
specified  in  the  referenced  service 
bulletin.  The  FAA  finds  that  the  change 
in  wording  suggested  by  the  commenter 
suggestion  will  help  to  clarify  these 
instructions.  The  final  rule  has  been 
revised  accordingly. 

Installing  New  Fasteners  After  Primer 
Application 

The  commenter  points  out  that 
proposed  paragraph  (f)  would  require 
removal  of  the  inspected  fitting  and 
reinstallation  of  it  with  a  new  coat  of 
primer.  Likewise,  proposed  paragraph 
(j)  would  require  the  removal  of  the 
inspected  girt  bar  support  angle,  and 
reinstallation  of  it  with  a  new  coat  of 
primer.  However,  the  commenter 
requests  that  these  paragraphs  be 
clarified  to  slate  that  when,  the  fitting  or 
angle  is  reinstalled,  new  fasteners  must 
be  used.  This  is  specified  in  the  ser\'ice 
bulletin,  but  is  not  called  out  precisely 
in  the  proposed  rule;  therefore,  the 
commenter  considers  that  operators  may 
be  unsure  as  to  whether  or  not  new 
fasteners  must  be  used. 

The  FAA  concurs  that  clarification  is 
necessary.  As  stated  previously,  the 
intent  of  this  AD  is  to  parallel  the 
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ai  tiuns  dusf:rihed  in  ihu  service  bulletin 
In  th»!  particular  (  asu  uf  proposed 
paniKraphs  (f)  and  (j),  the  KAA  a.ssunied 
that  operators  would  use  new  fasteners 
when  reinstalling  the  suhjet;t 
components  sin<;e  that  action  is 
specified  in  the  iristrui  fions  laid  out  in 
the  servict!  bulletin,  and  since  those 
paragraphs  state  that  the  mquired 
actions  are  to  be  ac  (:om|)lished  "in 
accord. nu:e  with"  that  service  bulletin 
However,  the  VA.\  acknowledges  that 
this  may  not  be  «:lear  to  affectetl 
operators.  Therefore,  the  FAA  has 
r*!vised  the  two  paragraphs  to  include  a 
statement  indicating  the  installation  of 
new  fasteners  is  a  necessary  part  of  the 
pro<  ess  of  reinstalling  the  components. 

Corrrct  TuniiinnlDfiy  of  Insijertinn  Item 

The  coinnienter  nr^piests  that 
proposed  paragraph  (i|  be  corrected  to 
indi(  ate  that  the  inspet  lion  is  required 
to  be  performed  on  the  "girt  bar  support 
angles."  not  the  "girt  bar  support 
fitting."  The  follow  on  corrective 
actions  specified  in  propostul  paragraph 
(1)  and  (k)  <;orrei;tly  refer  to  the  "support 
angles." 

The  FAA  acknowledges  this  error  and 
has  i:orn;cted  the  teriuinology  in 
paragraph  (i)  acciordingly. 

Addri^ssing  Crackii)^  at  Support  Angles 

This  commonter  requests  that 
proposed  paragraph  (k)  be  revise*!  to 
I'.larify  that  the  cracking  that  is  to  be 
addre.sse(i  is  any  that  is  found  "common 
to  the  support  angles."  Additionally, 
proposed  paragraph  (l)(2l(i),  which  is  a 
follow-on  action  to  paragraph  (k). 
should  be  rovist;d  to  spticify  this  same 
language.  The  conunenter  points  out 
that  this  language  is  used  in  the 
rfffcrirnced  Boeing  servi»:e  bulletin  and 
likewise  should  be  used  in  the  Al)  to 
avoid  confusion  for  operators 

The  F.'\A  concurs,  and  has  revised 
paragraph  (k)  aiul  (l)(2)(i)  of  the  final 
rule  accordingly. 

Inspections  of  the  Support  Angles 
Corner  Unstings 

The  commenter  requests  that 
paragraph  (k)  b»>  ( larified  to  include  the 
instructions  for  addressing  cracking  that 
is  found  in  the  corner  ciisting  of  the 
support  anj»les  during  the  inspection 
rt!(iuired  by  proposei)  paragraph  (i).  The 
(  omnuMiter  points  out  that  special 
instructions  are  containetl  in  the 
referenced  Boeing  service  bulletin  to 
address  this  i;racking.  but  these 
instructions  were  not  specified  in  the 
proposal.  The  servic  e  bulletin  provides 
for  repair  of  cracks  h)und  in  corner 
castings,  rather  than  the  immediate 
installation  of  new  <ingles  and  fasteners 
if  such  cracking  is  found,  as  would  l)e 


required  by  the  propo.sal.  The 
commenter  maintains  that  allowing 
operators  to  repair  these  crack.5  rather 
than  replace  the  components  woidd 
provide  operators  with  time  to  obtain 
the  replacement  corner  casting  without 
having  to  ground  the  airplane.  A 
repaired  comer  casting  would  be 
structurally  acceptable,  since  it  is  not 
primary  load  carrying  structure. 

The  F'AA  concurs  that  this  repair 
ai:tion  should  be  provided  as  an  option 
to  replacement  in  cases  of  cTa<:king  in 
the  corner  casting.  However,  the  service 
bulletin  does  not  suffi<:iently  des<:ribe 
all  of  the  actions  that  are  ne<;essary  to 
repair  the  part.  The  F'AA  considers  that 
cracked  corner  castings  should  be 
addres,sed  on  a  ca.se-by-case  basis. 
Therefore,  operators  that  prefer  to  repair 
a  cracked  corner  ca.sting,  as  an  option  to 
replacing  it.  should  request  an 
alternative  method  of  compliance  with 
this  portion  of  the  AD.  as  provided  by 
paragraph  (n).  Paragraph  (k)(2)  of  this 
final  rule  has  been  revised  accordingly. 

Requests  To  Extend  the  Compliance 
Time 

Several  cominenters  request  that  the 
proposal  be  revised  to  require  operators 
to  perform  the  initial  visual  inspections 
prior  to  an  airplane  accumulating  16 
years  of  service  or  18  months — rather 
than  the  proposed  15  months — after  the 
effective  date  of  the  final  rule, 
whichever  is  later: 

1.  One  of  these  commenters  states  that 
the  Corrosion  Prevention  and  Control 
Program,  which  was  mandated  by  AD 
9(>-2.S-(l,'i  [amendment  ,39-6790.  (5.S  FR 
:n401,  November  27.  1990)1.  already 
requires  inspections  in  this  area  at  18- 
month  intervals.  Allowing  the  proposed 
inspe<;tions  to  be  accomplished  at  this 
same  interval  would  reduce  the 
economic  burden  on  affected  operators, 
since  they  would  not  have  to  special 
schedule  airplanes  for  those 
inspections. 

2.  Another  t;ommenter  states  that 
.some  of  the  proposed  inspc>ctions  will 
necessarily  require  that  the  galley  be 
removed  from  the  airplanes.  This 
removal  activity  is  so  extensive  that  it 
is  normally  accomplished  at  main  base 
kxuitions  when  airplanes  are  undergoing 
their  regularly  scheduled  18-month  "C" 
<:heck  activity.  By  extending  the 
proposed  compliance  time  to 
«;orrespond  with  this  activity,  operators 
would  not  be  required  to  schedule 
special  times  for  the  accomplishment  of 
this  inspu<:tion.  at  considerable 
additional  expense.  Additionally,  it  will 
allow  the  inspe<:tions  and  any  no<:essary 
installation  or  repair  to  be  performed  at 
a  main  maintenance  biise  where  special 


equipment  and  trained  maintenance 
personnel  will  be  available,  if  necessary. 

3.  Finally,  another  commenter  points 
out  that  the  lead  time  for  obtaining  .some 
of  the  parts  that  may  be  necessitated  by 
the  proposed  actions  may  take  as  long 
as  .37  months;  the  proposed  1.5-month 
compliance  time  would  make  it  very 
difficult  to  place  a  parts  order  in  time 
to  comply  with  the  AD. 

The  F'AA  concurs  that  the  compliance 
time  may  be  extended  to  18  months.  In 
consideration  of  all  of  the  factors  raised 
by  the  commenters,  as  well  as  the 
demonstrated  reliability  and  safety 
features  of  the  Model  747,  and  the 
likelihood  of  having  to  perform  an 
emergency  evacuation  during  [he 
compliance  period,  the  FAA  finds  that 
extending  the  compliance  time  by  a 
modest  3  additional  months  will  have 
an  insignificant  effect  on  safety,  while 
significfintly  reducing  the  burden  on  the 
affected  operators. 

Request  To  Shorten  the  (kimpliance 
Time 

One  commenter  supports  the 
proposal,  but  requests  that  it  be  revi.sed 
to  require  operators  to  perform  the 
initial  visual  inspe<;tions  prior  to  an 
airplane  accumulating  16  years  of 
service  or  6  months — rather  than  the 
proposed  15  months — after  the  effpi;tive 
date  of  the  final  rule,  whichever  is  later. 
The  commenter  provided  no  technical 
justification  for  this  request,  but 
indicated  that  it  was  based  on  its 
general  feeling  that  the  proposed  AD  is 
vital  to  the  safety  and  well-being  of  the 
traveling  public.  This  commenter 
considers  the  problem  addressed  to  be 
an  extremely  hazardous  situation  that 
could  endanger  the  lives  of  both 
pas.sengers  and  cabin  crew. 

The  FAA  does  not  concur  with  this 
commenter's  request.  While  the  FAA 
does  not  intend  in  any  way  to 
depreciate  the  commenter's  statements 
relative  to  the  unsafe  condition,  as 
discussed  previously,  the  FAA  is 
obligated  to  weigh  many  other  factors  in 
addition  to  safety  when  developing  an 
appropriate  compliance  time.  In  the 
i;ase  of  this  AD,  the  FAA  considered  not 
only  the  safety  implications,  but  normal 
maintenance  schedules  for  timely 
accomplishment  of  the  actions,  parts 
availability,  recommendations  of  the 
airframe  manufacturer  based  on  crack 
analysis  and  service  reports,  the 
reliability  of  the  affected  fleet,  and  the 
probability  of  an  incident  occurring  that 
is  asso<:iatcd  with  the  problem 
a9dressed  by  the  AD.  In  light  of  all  of 
these  factors,  the  FAA  has  determined 
that  a  reduction  of  the  compliance  time 
is  not  warranted. 
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Request  To  Clarify  Replacement 
Requirements 

One  commenter  requests  that  the 
proposal  be  revised  to  clarify  that  the 
replacement  of  fittings  or  fasteners  is 
required  only  if  cracking  or  corrosion  is 
found.  The  commenter  states  that,  as  the 
proposal  is  written,  if  an  inspection 
shows  that  no  cracking  or  corrosion  is 
present,  an  operator  may  accomplish 
one  of  two  possible  actions: 

1.  install  a  new  fitting  with  new 
fasteners  in  the  cracking  location;  or 

2.  reinstall  corrosion-resistant 
fasteners  in  the  threshold  assembly  and 
repeat  the  inspection  thereafter  every  6 
years. 

The  commenter  states  that  one  could 
conclude  from  the  wording  of  this 
second  option  that  the  operators  would 
have  to  install  corrosion-resistant 
fasteners  every  six  years,  regardless  of 
whether  or  not  corrosion  was  present.  If 
this  is  not  the  FAA's  intent,  the 
commenter  requests  that  this 
requirement  be  clarified. 

"The  FAA  concurs  that  clarification  is 
necessary.  It  is  not  the  FAA's  intent  that 
fasteners  be  replaced  at  every 
inspection,  regardless  of  whether 
corrosion  is  present  or  not.  The  only 
time  that  the  replacement  must  be 
accomplished  is  if  corrosion  is  detected 
during  the  inspection.  The  FAA  has 
added  wording  to  the  appropriate 
portions  of  the  final  rule  to  clarify  this 
requirement. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will  not 
increase  the  economic  burden  on  any 
operator.  Additionally,  these  changes  do 
not  increase  the  scope  of  the  AD,  and 
are  a  logical  outgrowth  of  the  notice  that 
does  not  necessitate  providing  an 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  868  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  169  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

The  inspection  of  MED  1  will  take 
approximately  81  work  hours  per  door 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  required 
inspection  on  U.S.  operators  is 
estimated  to  be  $4,860  per  door. 

The  inspection  of  MED's  2,  4,  and  5 
(MED  2,  3,  and  4  on  Model  747  SP  series 


airplanes)  will  take  approximately  7 
work  hours  per  door  to  accomplish,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  required  inspection  on 
U.S.  operators  is  estimated  to  be  $420 
per  door. 

The  inspection  of  MED  3  would  take 
approximately  13  work  hours  per  door 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  required 
inspection  on  U.S.  operators  is 
estimated  to  be  $780  per  door. 

The  replacement  of  both  support 
fittings  will  take  approximately  37  work 
hours  |>er  door  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures  the  cost  impact 
of  the  required  replacement  on  U.S. 
operators  is  estimated  to  be  $2,200  per 
door. 

The  cost  impact  figures  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  II.S.C.  106(g),  401 13.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-23-05    Boeing:  Amendment  39-9810. 
Docket  94-NM-221-AD. 

Applicability:  Model  747  series  airplanes, 
line  numtjers  1  through  868  inclusive, 
excluding  freighters  and  special  freighters; 
certificated  in  any  category. 

Note  1 :  The  requirements  of  this  AD  are 
not  applicable  to  doors  where  an  escape  slide 
or  slide/raff  is  not  installed  or  is  not  used  for 
passenger  egress  (such  as  a  deactivated  dour 
3,  at  doors  4  and/or  5  of  an  airplane  txung 
ofHjrated  in  the  "combi"  configuration,  or 
any  door  not  used  for  passenger  egress  on  a 
convertible).  The  requirements  of  this  rule 
become  applicable  at  the  time  when  an 
escape  slide  or  slide/ raft  is  installed  on  such 
doors,  or  when  such  doors  an;  activated  and/ 
or  converted  for  passenger  use.  The 
requirements  also  become  applicable  at  the 
time  an  airplane  operating  in  an  all-cargo 
configuration  is  converted  to  a  passenger  or 
passenger/cargo  configuration. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  l>een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (n)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  inditateti.  unless 
accomplished  previously. 

To  detect  and  corrert  corrosion  on  girl  bar 
support  fittings,  which  could  result  in 
separation  of  the  escape  slide  from  the  lower 
door  sill  during  deployment,  and 
subsequently  prevent  operation  of  the  escapte 
slides  at  the  main  entry  doors  during  an 
emergency,  accomplish  the  follf)wing: 

(a)  For  airplanes  equipjjed  with  Main  Entry 
Door  (MED)  1:  Pnor  to  the  accumulation  of 
16  years  of  service  since  date  of  manufacture 
of  the  airplane,  or  within  18  months  after  the 
effe<:tive  date  of  this  AD,  whichever  occurs 
later,  pmrform  a  detaile<i  visual  inspection  to 
detect  cracking  and/or  corrosion  of  the  girt 
bar  support  fitting  at  the  left  and  right  MED 

1,  in  accordance  with  Boeing  Service  Bulletin 
747-53A2378,  Revision  1 ,  dated  March  10, 
1994, 

(b)  If  no  cracking  or  corrosion  is  found 
during  the  inspection  required  by  paragraph 
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(ii)  nf  this  AD.  prior  to  Further  fliKhl. 
H(  (oniplish  oilnnr  piini)(niph  (ti}(1)  or  (b)(2)  of 
this  AD.  in  lucordiinci?  with  tho  apphcable 
iitstructions  specified  in  Boeing  Servi«;e 
Bulletin  747-,'>.tA2:i7H,  Knvision  1,  dated 
Mrtr(  h  10,  1994 

(1)  Install  .1  new  fittinj;  with  now  fasteners, 
and  reinstall  the  threshold  assemblv  with 
new  corrosion-resistant  fasteners,  in 
Hcconhince  with  the  service  bulletin.  After 
these  a<:tions  are  acconiplishe<l.  no  further 
action  is  required  by  (Hinigraph  (b)  of  this 
AD  Or 

(2)  Reinstall  the  threshold  assembly  with 
corrosion-resistant  fastoners,  in  ac«;or(Jan<:e 
with  the  service  bulletin.  Thor«}after,  repeat 
the  inspection  required  by  paragraph  (a)  of 
this  AD  at  intervals  not  to  exceeti  6  years. 

(c)  If  any  cTucking  is  found  during  the 
insp«;cti()n  require<l  by  paragraph  (a)  or  (b)(2) 
of  this  AD.  prior  to  furth«!r  flighl.  install  a 
new  fitting  with  now  fasteners,  and  reinstall 
the  thn^shold  iisseniblv  with  new  cf>rrosion- 
resistant  fasteners,  in  accordance  with  Btxiing 
Service  Bulletin  747  5;»A2378,  Revision  I. 
dated  March  10,  t9<>4.  After  those  actions  are 
accomplished,  no  further  aiiion  is  required 
by  this  paragraph 

(d)  If  any  corrosion  is  found  during  the 
inspection  rcquirtni  by  partigraph  (a)  or  (b)(2) 
of  this  AD.  prior  to  further  flight,  accomplish 
either  paragraph  (d)(  1 1  or  (<1)(2)  of  this  AD, 
in  accord<ince  with  Boeing  Service  Bulletin 
747-!J;iA2  178.  Revision  1.  dated  March  10, 
1994 

(1)  Install  a  new  fitting  with  new  fasteners, 
and  reinstall  the  threshold  assembly  with 
new  corrositin-resistaiit  fiusteners  in 
accordance  with  the  service  bulletin.  After 
tht^e  .-iclions  are  accomplished,  no  further 
action  is  required  by  this  (Kiragraph  (>r 

(2)  Blend  out  ( orrosion  in  accordance  with 
the  servue  bulletin. 

(i)  If  blend  out  of  corrosion  is  Imyond  10 
p«;rcent  of  original  thickness  or  any  tnirk  is 
found  during  acconiplishnient  of  the  blend 
out  pr(H  etlures.  install  a  new  fitting  with  new 
fasteners,  and  niinstall  the  threshold 
a.s.semblv  with  new  corrosion -resistant 
fasleiu'rs,  in  a<(:ordan(  e  with  the  service 
bulletin    After  these  actions  ncv 
accomplished,  no  hirther  .iction  is  required 
by  this  [)<iragraph. 

(ii)  If  blend  out  of  comtsion  diH^s  not 
exceed  10  pen  enl  of  original  material 
thickness,  ac(.omplish  t-ilhcr  paragraph 
(d)(2)(ii)(A)  or  (d)(2Mii)(B)  ..f  this  AD 

(A)  Install  a  new  fitting  with  new  fasteners, 
and  reinstall  threshold  assembly  with  new 
corrosion-resistant  fasteners,  m  oii  ordance 
with  the  service  biillelin   After  these  actions 
are  ai  ( iimplished.  no  further  ai  lion  is 
required  by  this  paragraph   Or 

IBI  (list. ill  the  rn(>.iircd  fitting  with  new 
fasteners  .iiid  reinstall  the  thri^shold  ass<.'mbly 
with  ( orrosKiii  ritsistant  t.istenttrs,  in 
act  oidaiu  1^  with  Ihe  service  liiilleliii 
Thereafter,  rtrpeat  the  inspei  lion,  and 
( urrei  live  .K  tions  as  ne»:essarv,  njqiiired  l)\ 
piir.iKraph  la)  of  this  AI)  .it  inlerv.ils  not  tu 
rx(  immI  (>  years 

(<0  I'nr  airplanes  cquippeil  with  Main  Knifv 
Do. -IS  (Mi:[))  2.  >,  and/or  S  IMIID  2.  I,  and/ 
III    toll  \liiilfl  r47Si' scries  .iir)>l.infs|   J'ruir 
lu  till'  .11  I  iiniiil.iliun  cit  III  \iMis  of  servu  r 
sini  r  d.il<-  of  iniiiiiitactufi-  ot  the  airplane,  or 


within  IB  months  after  the  effiective  date  of 
this  AD,  whichever  occurs  later,  perform  a 
detailed  visual  inspection  to  detect  cracking 
and/or  corrosion  of  the  girt  bar  support  fitting 
at  the  left  and  right  MED  2.  4.  and  5  (MED 
2.  3,  and  4  on  Model  747SP  series  airplanes), 
in  accordance  with  Boeing  Service  Bulletin 
747-53A2378.  Revision  1.  dated  March  10. 
1994. 

(0  If  no  cracking  or  corrosion  is  found 
during  the  inspection  required  by  paragraph 
(e)  of  this  AD,  prior  to  further  flight, 
accomplish  either  paragraph  (f)(1)  or  (f)(2)  of 
this  AD.  in  accordance  with  the  applicable 
instructions  in  Booing  Service  Bulletin  747- 
53A2378.  Revision  1.  dated  March  10,  1994. 

(1)  Remove  the  inspected  fitting  and 
reinstall  it  with  a  new  coat  of  primer  and 
new  fasteners:  and  reinstall  the  threshold 
a.ssembly  with  new  corrosion-resistant 
fasteners:  in  accordance  with  the  service 
bulletin.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  this  paragraph.  Or 

(2)  Reinstall  the  .serrated  plate  assembly 
and  the  girt  bar  ficwr  fitting  with  corrosion- 
resistant  fasteners,  in  accordance  with  the 
service  bulletin.  Thereafter,  repeat  the 
inspection  required  by  paragraph  (e)  of  this 
AD  at  intervals  not  to  exceed  6  years. 

(g)  If  any  cracking  is  found  during  the 
inspection  required  by  paragraph  (e)  or  (f)(2) 
of  this  AD,  prior  to  further  flight,  install  a 
new  fitting  with  new  fasteners,  and  reinstall 
the  threshold  assembly  with  new  corrosion- 
resistant  fasteners,  in  accordance  with  Boeing 
.Service  Bulletin  747-53A2378,  Revision  1, 
dated  March  10,  1994.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  this  paragraph. 

|h)  If  any  corrosion  is  found  during  the 
inspection  required  by  paragraph  (e)  or  (f)(2) 
of  this  AD.  prior  to  further  flight,  accomplish 
either  paragraph  (h)(1)  or  (h)(2)  of  ihis  AD, 
in  accordance  with  Boeing  Service  Bulletin 
747-53A2378.  Revision  1,  dated  March  10. 
1994 

(1)  Install  a  new  fitting  with  new  fasteners, 
and  reinstall  the  threshold  assembly  with 
new  corrosion -resistant  fasteners,  in 
accordance  with  the  service  bulletin.  After 
these  actions  are  accomplished,  no  hirther 
action  is  required  by  this  paragraph.  Or 

(2)  Blend  out  corrosion  in  accordance  with 
the  service  bulletin. 

(i)  If  blend  out  of  corrosion  is  beyond  10 
[Hirient  of  original  thickness  or  any  crack  is 
found  during  a<:complishment  of  the  blend 
out  procedures,  install  a  new  fitting  with  new 
fasttmers,  and  reinstall  the  threshold 
assembly  with  new  corrosion-resistant 
fasteners,  in  accortiance  with  the  service 
hiilletin  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  this  paragraph. 

(ii)  If  blend  out  of  <  omsion  does  not 
exce<!d  10  [wn.ent  of  original  material 
thickness,  install  the  repairetl  fitting  with 
new  fasteners,  and  reinstall  the  threshold 
assembly  with  new  corrosion-resistant 
fasteners,  in  accordaiK.e  with  th«!  .service 
bulletin  After  these  actions  are 
.11  ( omplished,  no  further  action  is  required 
liv  this  |>ara(>raph 

(i)  For  airplanes  equip(K'd  with  Main  Kntry 
DiKir  (MED)  3  (this  paragraph  does  not  apply 


to  Mmiel  747SP  series  airplanes):  l^ior  to  the 
accumulation  of  16  years  of  service  since 
date  of  manufiacture  of  the  airplane,  or  within 
18  months  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  perform  a  detailed 
visual  inspection  to  detect  cracking  and/or 
corrosion  of  the  girt  bar  support  angles  at  the 
left  and  right  MED  3,  in  accordance  with 
Boeing  Service  Bulletja.  747-53A2378, 
Revision  1.  dated  March  10.  1994. 

(j)  If  no  cracking  or  corrosion  is  found 
during  the  insptection  required  by  paragraph 
(i)  of  this  AD.  prior  to  further  fiight. 
accomplish  either  paragraph  (j)(l)  or  (i)(2)  of 
this  AD  in  accordance  with  the  applicable 
instructions  in  Boeing  Service  Bulletin  747- 
53A2378.  Revision  1.  dated  March  10,  1994. 

(1)  Remove  inspected  angle  and  reinstall  it 
with  a  new  coat  of  primer  and  new  fasteners: 
and  reinstall  the  threshold  assembly  with 
new  corrosion-resistant  fasteners,  in 
accordance  with  the  service  bulletin.  After 
these  actiqps  are  accomplished,  no  further 
action  is  required  by  this  paragraph.  Or 

(2)  Reinstall  the  comer  scuff  plate  and  the 
threshold  apron  with  corrosion-resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  Thereafter,  repeat  the  inspection 
required  by  paragraph  (i)  of  this  AD  at 
intervals  not  to  exceed  6  years. 

(k)  If  any  crack  common  to  the  supfxjrt 
angles  is  found  during  the  inspection 
required  by  paragraph  (i)  or  (i)(2)  of  this  AD. 
prior  to  further  flight,  accomplish  the  actions 
specified  in  paragraph  (k)(l]  or  (k)(2),  as 
applicable,  in  accordance  with  Boeing 
Service  Bulletin  747-53A2378,  Revision  1. 
dated  March  10, 1994: 

(1)  Install  the  new  angles  with  new 
fasteners,  and  reinstall  the  threshold 
assembly  with  new  corrosion-resistant 
fasteners.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  this  paragraph  of  this  AD. 

(2)  For  any  cracking  found  only  in  the 
corner  casting  as  specified  in  the  service 
bulletin,  accomplish  either  paragraph  (k)(2)(i] 
or  (k)(2)(ii)  prior  to  further  flight: 

(i)  Replace  the  corner  casting  in  accordance 
with  the  service  bulletin.  Or 

(ii)  Repmir  the  cracked  pari  in  accordance 
with  a  method  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA,  TranspKjrt  Airplane  Directorate.  Refer  to 
paragraph  (n)  of  this  AD  for  the  appropriate 
procedure  for  seeking  such  an  approval. 
(This  option  is  provided  in  order  to  give 
operators  time  to  obtain  a  replacement  corner 
casing  without  grounding  an  airplane.)  This 
repair  is  considered  temporary  action  only; 
replacement  of  the  corner  casting  eventually 
must  be  accomplished  in  H(x:ordance  with  a 
schedule  prescribed  by  the  Manager.  Seattle 
ACX). 

(I)  if  any  corrosion  is  found  during  the 
insp)ection  required  by  paragraph  (i)  of  this 
AD.  prior  to  hirther  fiight,  accomplish  either 
paragraph  (l)(l)  or  (l)(2)  of  this  AD.  in 
accordance  with  Boeing  .Service  Bulletin 
747-53A2378,  Revision  1,  dated  Mart  h  10, 
1994 

(1)  Install  the  new  angles  with  new 
fasteners,  and  reinstall  the  threshold 
assjimbly  with  new  c:orrosion -resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  After  these  actions  arc 
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accomplished,  no  further  action  is  required 
by  this  paragraph.  Or 

(2)  Blend  out  corrosion  in  accordance  with 
the  service  bulletin. 

(i)  If  blend  out  of  corrosion  is  beyond  10 
percent  of  original  thickness,  or  if  any  crack 
common  to  the  supp>ort  angles  is  found 
during  accomplishment  of  the  blend  out 
procedures,  install  the  new  angles  with  new 
fasteners,  and  reinstall  the  threshold 
assembly  with  new  corrosion-resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  this  paragraph. 

(ii)  If  blend  out  of  corrosion  does  not 
exceed  10  percent  of  original  material 
thickness,  install  the  repaired  angles  with 
new  fasteners,  and  reinstall  the  threshold 
assembly  with  new  corrosion-resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  this  paragraph. 

(m)  Installation  of  a  girt  bar  support  fitting 
in  accordance  with  Boeing  Service  Bulletin 
747-25A2831,  dated  August  29,  1991,  is 
considered  acceptable  for  compliance  with 
the  requirements  of  this  AD  for  each  affected 
fitting  location. 

(n)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Insfjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  horn  the  Seattle  ACO. 

(o)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(p)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-53A2378. 
Revision  1.  dated  March  10, 1994.  This 
incorp>oration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  insp>ected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(q)  This  amendment  becomes  effective  on 
December  16, 1996. 

Issued  in  Renton,  Washington,  on  October 
31,  1996. 

Darreli  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  96-28688  Filed  11-13-96;  8:45  am] 

BILUNO  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  96-NM-63-AD;  Amendment 
39-«812;  AD  96-23-07] 

RIN  2120-AA64 

Airworttilness  Directives;  McDonneli 
Douglas  Model  DC-8-80  Series 
Airplanes  and  Model  MO-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9-80  series  airplanes  and  Model 
MD-88  airplanes,  that  requires  visual/ 
dye  penetrant  and  ultrasonic 
inspections  to  detect  cracks  in  the 
vertical  leg  of  the  rear  spar  lower  cap  of 
the  wings,  and  various  follow-on 
actions.  This  amendment  is  prompted 
by  reports  indicating  that,  due  to 
improper  torque  tightening  of  the  attach 
studs  of  the  flap  hinge  fitting,  fatigue 
cracks  were  found  in  the  vertical  leg  of 
the  rear  spar  lower  cap  of  the  wing.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which,  if  not  detected  and 
corrected  in  a  timely  maruier.  could 
result  in  loss  of  the  spar  cap,  and 
consequent  damage  to  the  spar  cap  web 
and  adjacent  wing  skin  structure;  this 
condition  could  lead  to  reduced 
structiu-al  integrity  of  the  wing. 
DATES:  Effective  December  19,  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
19,  1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  hp  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lake  wood  Boulevard,  Long  Beach, 
Cahfomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard.  Lakewood. 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley.  Aerospace  Engineer, 
Airframe  Branch.  ANM-120L.  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
CaUfomia  90712;  telephone  (310)  627- 
5237;  fax  (310)  627-5210. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDormell 
Douglas  Model  009-80  series 
airplanes  and  Model  MD-«8  airplanes 
series  airplanes  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  August  27, 
1996  (61  FR  44002).  That  action 
proposed  to  require  visual/dye 
penetrant  and  ultrasonic  inspections  to 
detect  cracks  in  the  vertical  leg  of  the 
rear  spar  lower  cap  of  the  wings,  and 
various  follow-on  actions. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  AD. 

Discussion  of  Other  Comments 
Received 

During  the  development  of  the 
proposal  for  this  AD  action,  the  FAA 
sought  input  on  the  technical  and 
economic  aspects  from  the 
manufacturer,  as  well  as  from  affected 
major  U.S.  operators  through  the  Au 
Transport  Association  (ATA)  of 
America.  In  the  process  of  responding  to 
these  initial  data-gathering  inquiries,  the 
ATA  submitted  input  to  the  FAA  that 
had  come  from  its  member  operators. 
Some  of  this  input  was  in  the  form  of 
what  appeared  to  be  comments  on  what 
the  operators  presumed  would  be  the 
proposed  AD;  these  comments  went 
beyond  the  technical  data-gathering 
aspects  of  FAA's  inquiries.  Since  if  is 
not  the  FAA's  policy  to  request  that  type 
of  input  prior  to  the  issuance  of  a 
proposed  rule,  the  FAA  did  not  take 
those  comments  into  consideration 
when  it  issued  the  NPRM  for  this  AD 
action. 

When  the  NPRM  was  published  in  the 
Federal  Register  on  August  27.  1996,  it 
contained  specific  language  indicating 
that  the  FAA  was  requesting  comments 
from  the  public  on  all  aspects  of  the 
proposed  AD.  However,  neither  the 
ATA  nor  its  member  operators 
resubmitted  their  earlier  (non-technical) 
commeiits  in  response  to  this  request  in 
the  NPRM.  In  such  a  situation, 
commenters  are  ad\ised  to  resubmit 
their  comments  to  indicate  to  the  FAA 
that  their  previous  comments  are  still 
relevant  to  the  rule  as  it  actually  was 
proposed.  Regardless  of  the  fact  that 
these  comments  were  not  submitted  to 
the  FAA  as  part  of  the  formal 
rulemaking  process,  the  FAA  has 
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de<:ided  to  respond  to  them  in  (his  final 
rule,  si  lire  the  comments  raise  issues 
thnt  may  have  continuing  interest 
iunung  other  memhtfrs  of  the  affe<;ted 
piihiic. 

The  following  discussion  presents  the 
P'AAs  disposition  of  om:h  of  those 
comments; 

Request  To  Increase  Initial  Threshold 
for  Inspections 

One  U.S.  operator  requests  that  the 
threstiold  for  conducting*  the  initial 
inspe<:tion  of  airplanes  that  have 
accumulated  more  than  l.'i,t)0()  total 
landings  he  specifietl  as  "6.000  cycles  or 
.3  years,"  whitJiever  is  later.  For  these 
airplanes,  the  propo.sal  specified  a 
threshold  of  1,800  landings  after  the 
efff<  tive  datt!  of  the  AD.  The  operator 
stales  that  a  later  thrt;shold  will  allow  it 
to  s«:hedule  the  insptfctions  of  its 
affectetl  lleet  during  regular 
inaiiUeiiance  intervals.  Doing  so  will 
minimize  the  economic  hurden  that  this 
operator  would  face  in  terms  of 
const'ciiient  downtime  and  flight 
s<,he<hile  interruptions. 

The  FAA  does  not  concur.  The 
operator  provided  no  te<:hnical 
justiri<:ation  for  revising  this  threshold 
as  re<|uested.  Failure  of  a  spar  cap  is  a 
significant  safety  issue,  and  the  FAA  has 
determined  that  the  inspection 
thresholds,  as  proposed,  are  warrante<i, 
hased  on  the  effe«:tiveness  of  the 
inspection  pro<;edure  to  detect  cracks, 
anci  the  rate  of  cracl(  growth  in  the  spar 
cap  at  the  suhj«!«;t  area. 

Additionally,  thi  FAA  points  out  that 
the  rtilevant  service  information  has 
Imioii  availahle  to  operators  since  1989 
(the  year  that  the  original  version  of 
McDonnell  Douglas  MD-80  Servic:e 
Bulletin  57-184  was  issued).  Operators 
have  had  since  that  time  to  be«;omo 
.ivvare  of  the  inspection  and 
iiKKlitii.ation  now  retpiired  by  this  AD 
and  to  ixdd  those  a«:tions  to  their 
individuid  maintenaiK  t!  plans,  in  fact, 
the  KAA  has  been  .idvise*!  that  several 
operators  have  already  done  just  that. 

Further,  the  FAA  does  not  «:onsider  it 
appropriate  to  includt'  provisions  in  an 
AD  that  are  applii  able  to  a  single 
operat(jr's  unique  situation.  However, 
paragraph  (e)  of  the  final  rule  does 
provide  .iff(H;ted  operators  the 
opportunity  toafiply  for  an  adjustmenl 
of  the  (  ompliance  time  if  sufficient  data 
are  presented  to  justify  such  an 
adjustment 

Request  for  "Credit"  if  Actions 
Performed  According  to  Karlier  Service 
Bulletin 

Another  operator  requests  that 
"credit"  In;  given  to  operators  who  have 
performed  the  inspei:tion  and/or 


modincation  in  accordance  with  the 
original  version  of  MclDonnell  Douglas 
MD-80  Service  Bulletin  57-184,  dated 
March  16,  1989.  This  operator 
previously  accomplished  the  now- 
required  actions  before  Revision  1  of 
that  service  bulletin  was  issued  on 
December  22.  1994. 

The  FAA  concurs.  Although  the 
proposal  cited  only  Revision  1  of  the 
service  bulletin  as  the  appropriate 
source  for  servit*  instructions,  the  FAA 
finds  that  the  instructions  specified  in 
the  original  version  of  the  service 
bulletin  are  equivalent.  Therefore,  use  of 
either  service  document  is  acceptable 
for  compliance  with  the  requirements  of 
this  AD.  The  final  rule  has  been  revised 
to  specify  this. 

Request  To  "|usiify"  Mandating  the 
Service  Bulletin 

One  operator  questions  the  FAA's 
actions  in  mandating  the  requirements 
of  M«:Donnell  Douglas  MD-SO  Service 
Bulletin  .')7-184.  This  operator  points 
out  that  the  service  bulletin  was  the 
subje<;t  of  review  by  the  Service  Action 
Requirements  (SAR)  committee  meeting 
in  August  199.'>.  (NOTE:  The  SAR 
committee  was  formed  as  part  of  the 
actions  that  were  originally  initiated  by 
the  Airworthiness  Assurance  Working 
Group  (AAVVG).  Model  DC-9/MD-ttO 
ru.sk  Group.  This  committee,  comprised 
of  representatives  from  operators,  the 
manufacturer,  and  the  FAA,  conduds 
reviews  of  inspet;tion  and  modification 
service  bulletins  that  are  applicable  to 
aging  Model  DC-9/MI3-80  series 
airplanes:  subsequent  to  each  review, 
the  commilteti  recommends  to  the  FAA 
which  of  these  service  bulletins  should 
be  made  mandatory  in  order  to  reduce 
the  potential  for  major  structural  failure 
of  the  airplanes.)  By  a  vote  of  10  to  1, 
the  committee  rejected  the  need  to 
mandate  the  bulletin.  This  operator  is 
not  aware  of  any  change  in  airline 
experience  that  would  warrant  reversing 
the  committee  decision  and  making  the 
service  bulletin  mandatory  via  an  AD 
action. 

The  FAA  responds  to  this  comment 
by  stating  that,  regardless  of  the 
outcome  of  the  SAR  committee  meeting, 
the  F,'\A  is  responsible  for  issuing  AD 
actions  at  any  time  in  order  to  correct 
unsafe  conditions  that  have  been 
identified  in  airplanes  The  FAA 
considers  the  potential  loss  of  a  rear 
spar  cap  to  be  a  significant  safety  issue 
warranting  AD  action.  As  for  additional 
re«;ent  and  relevant  service  experience 
to  further  justify  this  action,  the  FAA 
points  out  that,  subsequent  to  the 
issuance  of  the  NFRM,  one  affet:ted 
operator  found  an  additional  crack  in 
the  same  area  that  this  AD  rei^uires  to 


be  inspected.  In  light  of  this,  the  FAA 
maintains  that  this  AD  is  not  only 
appropriate,  but  warranted. 

Conclusion 

Afler  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increa.se  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  489  Model 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  F'AA  estimates 
that  306  airplanes  of  U.S.  registry  will 
be  affected  by  this  AD.  that  it  will  take 
approximately  26  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$477,360.  or  $1,560  per  airplane. 

The  cost  impact  figure  discus.sed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  hhve  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  A.ssessment. 

F'or  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adf^tion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-23-4)7    McDonnell  Douglas:  Amendment 
39-9812.  Docket  96-NM-53-AD. 

Applicability:  MoAe\  DC-9-81  (MD-81). 
DC-9-82  (MD-82),  DC-9-83  (MD-83),  DC- 
9-87  (MD-87)  series  airplanes  and  Model 
MD-88  airplanes,  as  listed  in  McDonnell 
Douglas  MD-80  Service  Bulletin  57-184, 
Revision  1,  dated  December  22, 1994; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  the  vertical 
leg  of  the  rear  spar  lower  cap  of  the  wing, 
which  could  lead  to  reduced  structural 
integrity  of  the  wing,  accomplish  the 
following: 

Note  2:  Actions  specified  in  this  AD  that 
have  been  performed  prior  to  the  effective 
date  in  accordance  with  McDonnell  Douglas 
MI>-80  Service  Bulletin  57-184,  dated  March 
16,  1989,  are  considered  acceptable  for 
compliance  with  the  applicable  requirement 
of  this  AD. 

(a)  Visual/Dye  Penetrant  Inspection  and 
Ultrasonic  Inspection.  Perform  visual/dye 
penetrant  and  ultrasonic  inspections  to 
detect  cracks  in  the  vertical  leg  of  the  rear 
spar  lower  cap  of  the  wings  below  and  in  the 
adjacent  area  of  the  two  lower  attaching  stud 
holes  for  the  inboard  hinge  fitting  of  the 
outboard  fiap  at  station  Xrs=164.0O0,  in 


accordance  with  McDonnell  Douglas  MD-80 
Service  Bulletin  57-184,  Revision  1,  dated 
December  22,  1994;  at  the  time  specified  in 
paragraph  (a)(1),  (a)(2).  (a)(3),  or  (a)(4)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  that  have  accumulated 
less  than  8,000  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the 
inspection  prior  to  the  accumulation  of 
10,000  landings  or  within  3,000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(2)  For  airplanes  that  have  accumulated 
8,000  or  more  total  landings  but  less  than 
10,000  total  landings  as  of  the  effective  date 
of  this  AD:  Perfomi  the  inspection  within 
3,000  landings  after  the  effective  date  of  this 
AD. 

(3)  For  airplanes  that  have  accumulated 
10,000  or  more  total  landings  but  less  than 
15,000  total  landings  as  of  the  effective  date 
of  this  AD:  Perform  the  inspection  within 
2,400  landings  after  the  effective  date  of  this 
AD. 

(4)  For  airplanes  that  have  accumulated 
15,000  or  more  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the 
inspection  within  1.800  landings  after  the 
effective  date  of  this  AD. 

(b)  Condition  1  (No  Cracks).  If  no  crack  is 
detected  during  any  inspection  required  by 
paragraph  (a)  of  this  AD.  accomplish  the 
requirements  of  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD,  in  accordance  with 
McDonnell  Douglas  MI>-80  Service  Bulletin 
57-184,  Revision  1,  dated  December  22, 
1994. 

(1)  Condition  1,  Option  1  (Terminating 
Action).  Prior  to  further  flight,  tighten  the 
four  mounting  studs  of  the  flap  hinge  fitting 
in  the  rear  spar  caps  (2  studs  in  the  upper 

.  cap  and  2  studs  in  the  lower  cap)  to  the 
applicable  torque  value,  in  accordance  with 
the  service  bulletin.  Accomplishment  of  this 
tightening  of  the  mounting  studs  of  the  flap 
hinge  fitting  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (b)(2)  of  this  AD. 

(2)  Condition  1,  Option  2  (Repetitive 
Inspection).  Repeat  the  visual/dye  penetrant 
and  ultrasonic  inspections  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  3,000  landings  until 
paragraph  (b)(1)  of  this  AD  is  accomplished. 

(c)  Condition  2  (Cracks).  If  any  crack  is 
detected  during  any  inspection  required  by 
paragraph  (a)  or  (b)(2)  of  this  AD,  prior  to 
further  flight,  perform'a  high  frequency  eddy 
current  insfiection  to  confirm  the  existence  of 
cracking,  in  accordance  with  McDonnell 
Douglas  MD-80  Service  Bulletin  57-184, 
Revision  1,  dated  December  22,  1994.  After 
this  inspiection,  accomplish  the  requirements 
of  either  paragraph  (c)(1),  (c)(2).  or  (c)(3)  of 
this  AD,  as  applicable. 

(1)  No  Cracking  Confirmed.  If  no  cracking 
is  confirmed,  accomplish  the  requirements  of 
either  paragraph  (b)(1)  ("Condition  1.  Option 
1  (Terminating  Action)"!  or  (b)(2) 
("Condition  1,  Option  2  (Repetitive 
Inspection)"!  of  this  AD. 

(2)  Condition  2,  Option  I  (Permanent 
Repairl.  If  any  cracking  is  confirmed,  prior  to 
further  flight,  replace  the  entire  spar  cap  or 
accomplish  the  permanent  splice  repair  of 
the  spar  cap,  and  tighten  the  four  mounting 


studs  of  the  flap  hinge  fitting  in  the  rear  spar 
cap>s  (2  studs  in  the  upper  cap  and  2  studs 
in  the  lower  cap)  to  the  applicable  torque 
value,  in  accordance  with  the  service 
bulletin.  Accomplishment  of  this  tightening 
of  the  mounting  studs  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (c)(3)  of  this  AD. 

(3)  Condition  2,  Option  2  (Temporary 
Repair).  If  cracking  is  confirmed  and  it  does 
not  extend  beyond  the  location  limits  and 
does  not  exceed  the  maximum  permissible 
crack  length  of  2  inches,  prior  to  further 
flight,  accomplish  the  temporary  reptair 
modification  of  the  spar  cap  in  accordance 
with  the  service  bulletin  Thereafter,  repeal 
the  eddy  current  inspection  at  intervals  not 
to  exceed  3.000  landings  until  paragraph 
(c)(2)  of  this  AD  is  accomplished. 

(i)  If  any  crack  progression  is  found  during 
any  repetitive  eddy  current  inspection 
following  accomplishment  of  the  temporary 
repair,  prior  to  further  flight,  contact  the 
Manager,  Los  Angeles  Aircraft  fortification 
Office,  FAA,  Transport  Airplane  Directorate, 
telephone  (310)  627-5237,  fax  (310)  627- 
5210.  to  establish  the  appropriate  repair  or 
replacement  interval. 

Note  3:  Operators  should  note  that,  unlike 
the  recommended  compliance  time  of 
"within  3,000  landings  after  discovery  of 
cracking,"  which  is  specified  in  the  service 
bulletin  as  the  time  for  accomplishing  the 
permanent  splice  repair  or  replacement  of  the 
spar  cap,  this  AD  requires  that  operators 
contact  the  FAA  prior  to  further  flight  The 
FAA  finds  that  the  repair/replacement 
interval  should  be  established  based  on  the 
crack  progression.  Wherc^  there  are 
differences  between  the  AD  and  the  service 
bulletin  in  this  regard,  the  AD  prevails. 

(ii)  If  any  new  crack  is  found  during  any 
repetitive  eddy  current  inspection  following 
accomplishment  of  the  temporary  repair, 
prior  to  further  flight,  accomplish  the 
permanent  repair  in  accordance  with  the 
service  bulletin. 

(d)  Reporting  Requirement.  Within  10  days 
after  accomplishing  the  initial  visual/dye 
penetrant  and  ultrasonic  inspections  required 
by  paragraph  (a)  of  this  AD.  submit  a  report 
of  the  inspection  results  (both  positive  and 
negative  findings)  to  the  Manager.  Los 
Angeles  AGO,  3229  East  Spring  Street.  Long 
Beach  California  90806-2425;  telephone 
(310)  627-5237;  fax  (310)  627-5210. 
information  collection  requirements 
contained  in  this  regulation  have  fieen 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  l^.S.C. 
3501  el  seq.]  and  have  been  assigned  OMB 
t^ontrol  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  <;ompllanc»'  time  that" 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
lns[)ector.  who  may  add  comments  and  then 
send  it  to  the  Manager.  Ixjs  Angeles  ACXl 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  mi'thods  of 
compliance  with  this  AD.  it  any.  may  t)e 
obtained  from  the  Los  Angeles  A(X). 
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(f)  SfHH  ihI  flight  (Mirmits  may  bo  issued  in 
a«:(;orHHni  K  with  s«(  lions  21  197  arul  21  19*J 
of  th«  FtMl«<ral  Aviation  Kemilations  (14  CFK 
21.197  and  21.199)  lo  opnratn  the  airplane  to 
a  location  whuni  tho  n;c]iiirnm«Mits  of  (hi.s  AD 
can  bo  acromplisht^d. 

[f0  Tht)  actions  shall  bti  donti  in  acrordance 
with  Mr.Donnoll  Dounlds  MD-HO  Sorvice 
Biillflliii  57-184.  Revision  1.  dHtP<l  D«?r.«mb»!r 
22.  1994.  This  in«:ori'K)ration  by  rof«rnn«:e  was 
H()pniv«vl  by  fhn  Dirifcfor  of  (h«  Finlernl 
KegislRr  in  ai:<.ordan(  t!  with  ,5  H.S  (I.  552(a) 
and  1  ('FK  part  51  Copit^s  may  be  obtained 
fn)m  M(.Donn«!il  DoiikIus  (x)rpordtion.  3855 
UikewtNMi  Boulevard.  Long  Beach,  California 
90H46.  Attention  Technical  Ihiblicalions 
Business  Administration.  Department  (M  - 
LSI  (2-«0)  (Uipies  may  Iw  inspe<;te«l  at  the 
FAA,  Transport  Airplane  Dir»x;torate.  1601 
Lin«l  Avenue.  .SW.,  Kenton.  Washington,  or  at 
the  FAA,  Los  Angeles  Aircraft  (^irtifKalion 
Office,  :19H()  FarHnioiinl  Boulevard. 
LakewfMxl,  (laiiforniH,  or  dt  the  Offu.e  of  the 
Federal  Kegister,  H0()  North  Capitol  Street. 
NW  ,  suite  700,  Washington,  IK.. 

(hi  This  amendment  IxMiimes  effective  on 
Det;enib«!r  19,  199b 

Issued  in  Kenton,  Washington,  on 
N«)vcmb«r  5.  199« 
Darrell  M.  Pedenion, 
Acting  Manager,  Transport  Airplane 
Dimrtomtff.  Ain:rtift  Cfrtifwation  Service 
IFKDot  96  28870  Filed  1  l-13-9ti;  8:45  am) 

BH.LJNO  COOe  MI0-I3-P 


14  CFR  Part  39 

(Dockat  No.  96-NM-40-A0:  Amendment 
3»-«ei3;  AD  96-23-08] 

RIN2120-AAS4 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes  and  Model  Avro  146-RJ 
Series  Airplanes 

agency:  Federal  Avialioii 
Administration.  LKJT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  dire<;tive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  14B  and  Model  Avro  14R- 
KI  series  airplanes,  that  requiros 
repetitive  tests  of  the  intexrity  of  the 
ele<:trical  tiirciiit  l)etween  the  windshear 
computer  and  the  flap  position  sensor, 
and  repair  of  the  electrical  wiring,  if 
nwiessary  This  amendment  also 
requires  replacement  of  certain 
windshear  computers  with  new 
computers,  which,  when  accomplished, 
terminates  the  repetitive  tests.  This 
amendment  is  prompted  hy  a  report 
indicating  that  the  existing  windshear 
computer  is  not  capable  of  dete<:ting  a 
signal  indie  <iling  loss  of  flap  position; 
this  could  result  in  tht'  tlighlcrew 
following  erroneous  cioinputer-genenited 
guidance.  The  actions  specified  hy  this 


AD  ar«  intended  to  prevent  the 
inc:apability  of  the  windshear  computer 
to  detect  the  true  flap  position,  which, 
if  not  corrected,  could  result  in  the 
inability  of  the  flighlcrew  to  avoid  a 
windshear  encounter,  and  consequent 
reduced  controllability  of  the  airplane. 

DATES:  Effet:ttve  December  19.  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
19,  1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Ain:raft  Limited,  Avro  hitemational 
Aerospace  Division.  Customer  Support, 
Woodford  Aerodrome.  Wocxiford, 
Cheshire  SK7  IQR,  Kngland.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Bac:kman.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  Mcxiel  BAe  146  and  Model 
Avro  146-RJ  series  airplanes  was 
published  in  the  Federal  Register  on 
August  26.  1996  (61  FR  43692).  That 
ac:tion  proposed  to  require  repetitive 
te.sts  of  the  integrity  of  the  electrical 
c:ircuit  between  the  windshear  computer 
and  the  flap  position  sensor,  and  repair 
of  the  electrical  wiring,  if  necessary. 
That  action  also  proposed  to  require 
replacement  of  existing  windshear 
c:omputers  with  new  safe  flight 
windshear  computers. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  ret;Bived. 

The  c:ommenter  supports  the 
proposed  rule. 

Conclusion 

After  c:areful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  41  British 
Aerospace  Mcxiel  BAe  146  series 
airplanes  and  Model  Avro  146— RJ  .series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $2,460,  or  $60  per 
airplane,  per  test  cycle. 

The  FAA  estimates  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
be  supplied  by  the  manufacturer  at  no 
cost  to  operators.  Based  on  these  figures, 
the  cost  impai:t  of  the  replacement  on 
U.S.  operators  is  estimated  to  be  $9,840, 
or  $240  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accx)rdance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  i 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Prcx:edures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  signific^ant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
c:ontained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  Icxiation  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuaiil  lo  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-23-08  British  Aerospace:  Amendment 
39-9813.  Docket  96-NM^O-AD. 

Applicability:  Model  BAe  146  and  Model 
Avro  146-RJ  series  airplanes  on  which  BAe 
Modification  HC:M40270A  or  HCM40270B 
(Safe  Flight  Windshear  Computer)  has  been 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaiced  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  the  flightcrew 
to  avoid  a  windshear  encounter  and 
consequent  reduced  contmllability  of  the 
airplane  due  to  the  inability  of  the  windshear 
computer  to  detect  the  true  flap  position, 
accomplish  the  following: 

(a)  Within  300  landings  or  60  days  alter  the 
effective  date  of  this  AD.  whichever  occurs 
first:  Perform  a  test  of  the  integrity  of  the 
electrical  circuit  between  the  windshear 
computer  and  the  flap  position  sensor,  in 
accordance  with  Avro  International 
Aerospace  Alert  Inspection  Service  Bulletin 
S.B.  34-A155,  Revision  2.  dated  August  9. 
1995.  Repeat  the  test  thereafter  at  intervals 
not  to  exceed  300  landings  until  the  actions 
required  by  paragraph  (c)  of  this  AD  are 
accomplished. 

(b)  If  any  test  required  by  paragraph  (a)  of 
this  AD  fails,  prior  to  further  flight,  repair  the 
electrical  wiring  in  accordance  with  Avro 
International  Aerospace  Alert  Inspection 
Service  Bulletin  S.B.  34-A155,  Revision  2, 
dated  August  9, 1995.  Thereafter,  repeat  the 
test  required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  300  landings  until  the 
actions  required  by  paragraph  (c)  of  this  AD 
are  accomplished. 

(c)  Within  6  months  after  the  effective  date 
of  this  AD:  Replace  any  Safe  Flight 
Windshear  computer  having  part  number 
6508-2  or  6508-4  with  a  new  Safe  Flight 
windshear  computer  having  part  number 
6508-5;  and  change  the  polarity  of  the 
polarizing  keys;  in  accordance  with  British 
Aerospace  Modification  .Service  Bulletin 
SB.34-160-70548A,  dated  November  21. 
1994.  Accomplishment  of  these  actions 


constitutes  terminating  action  for  the 
repetitive  tests  required  hv  paragraph  (a)  of 
this  AD. 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  Safe  Flight  windshear 
computer  having  part  numlier  6S0R  2  or 
6508—4  on  any  airplane. 

(e)  An  alternative  method  of  c:ompliBru:i'  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  levet  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-llS,  FAA. 
Transport  Airplane  Direcrtorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  Avro  international  Aerospat*  Alert 
Inspection  Service  Bulletin  S.B.  34-A155. 
Revision  2.  dated  August  9,  1995;  or  British 
Aerospac*  Modification  Service  Bulletin 
SB.34-160-70548A.  dated  November  21, 
1994;  as  applicable.  Avro  International 
Aerospace  Alert  Inspection  Service  Bulletin 
S.B.34-A155.  Revision  2,  dated  August  9, 
1995,  contains  the  following  list  of  spef;ified 
effective  pages: 


Page  No. 


Revision 

level  shown 

on  page 


Date  shown  on  page 


1.2 
3-5 


August  9.  1995. 
September  10,  1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace  Regional  Aircraft 
Limited,  Avro  International  Aerospace 
Division,  Customer  Support,  Woodford 
Aerodrome,  Woodford,  Cheshire  SK7  IQR, 
England.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
December  19. 1996. 

Issued  in  Renton,  Washington,  on 
November  5.  1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-28871  Filed  11-13-96;  8:45  am] 
BILUNe  CX»E  4910-ia-U 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

22  CFR  Part  601 

Statement  of  Organization 

AGENCY:  Arms  Control  and  Disarmament 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States  Arms 
Control  and  Disarmament  Agency 
(ACDA)  is  updating,  revising,  and 
restating  in  its  entirety  the  ACDA 
Statement  of  Organization.  In  addition 
to  reflecting  ACDA's  current 
organization,  the  amended  rule  contains 
numerous  editorial  changes.  This  rule 
will  have  no  substantive  effect  on  the 
public. 

EFFECTIVE  DATE:  November  14, 1996. 


FOR  FURTHER  INFORMATION  CONTACT: 

Janice  F.  Busen.  Office  of  the  General 
Counsel,  United  States  Arms  Control 
and  Disarmament  Agency,  Room  5635, 
320  21st  Street,  NW.,  Washington,  DC 
20451.  telephone  (202)  647-3596. 

SUPPLEMENTARY  INFORMATION:  Because 
this  rule  relates  solely  to  irftemal  agency 
management,  pursuant  to  5  U.S.C. 
553(b)  notice  and  other  public 
procedures  are  not  required,  and  the 
rule  is  effective  immediately  on  the 
specified  date.  Further,  this  action  is  not 
a  rule  as  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612  and. 
thus,  is  exempt  from  the  provisions  of 
that  act. 

Executive  Order  12866  Determination 

ACDA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action 
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within  the  ine<]ning  of  su<:lion  3(0  of 
tli.il  KxB«;iitive  DrtJer 

Paperwork  Reduction  Art  Statement 

This  ruin  is  not  siil)jo(.t  to  the 
[iiovi.sions  otth«<  F'.ipervvork  K«!tlii(  tioii 
Act  he(:aii.s«  it  diM's  not  t;ontain  anv 
infoniiation  rollt'ctioii  n>(|iiirt!nu*nts 
uithiii  tht>  ine.'iMin^  ot  that  At  t 

I'nfunded  Mandates  Ai:t  Determination 

A('DA  has  dHttirniinod  that  this  mie 
will  not  rnsiilt  in  tix[M'nilitiirns  hy  stale, 
lot.al.  ami  Iritwil  ^{ovtjrnmtMils.  or  hy  the 
privalH  .SHi:ti)r.  of  mor»»  than  $100 
iniilioii  in  any  one  yt'ar  A(:c:ordinKly.  a 
hiulHi'tai  V  inipa(  t  statement  is  not 
r<!(|iiiri'ii  iindur  .stu:li(jii  2i)2  of  the 
I'lifiindtHl  Manciates  Reform  Act  of 
IM«).T.  2  U  S.C:.  15:t2 

List  of  Subjects  in  22  CFR  Pari  601 

Organi/ation  aixi  functions 
((U)vernineiil  ageniiies). 

('ha(itiT  VI  ol  Titir  22  of  th«»  Codu  of 
{•'»'tleral  K^•^lllatiolls  is  ameiuiiitl  by 
ri!visui(4  part  fiUl  to  read  as  follows: 

PART  601— STATEMENT  OF 
ORGANIZATION 

.Sf. 

MM  1      I'lirpiisi' 

hOl  /     l)«Hmtions 

Subpart  A— Agency  Mission  and  Structure 

hot  S     VI I  SSI.. II 

fiOl  h     Am'iK  V  sinu  tiirr 

Subpart  B — Functional  Statements 

bOl  II)    ()ffi<(!(if  tht' UiimlDf 

hill  11     Miiltil.itPf.il  .Affairs  Riircaii  (MA) 

hOlU     .'>lr.itr^(n  .imiI  Kiir.isi.iii  Alhiirs 

MiiriMii  l.SFAl 
tiOj   It     \'in|)riiljtrr.iliiin  >inii  KfKiiin.il  Arms 

(  oMlriil  lliiifMii  (NCI 
liOl  14     lllt^lll^lMll  i\  ViTilii  .ilKiii.  and 

Inftiriii.itiun  M.iii.ivtt-Mit'ni  Hiirriiii  (IVI) 
HI) I   1~.     Olfii  iMil  tlii-(,ciiiT:il  l.<iiiiisi-i  ICCI 
l>l)l  Ml     Otlid' ut  .'\<liiiiiuslratii>n  (A) 
I.OI   17     Olli.  ■■  111  (;<.ii«r(;ssi..ii.il  Atlairs  ((.A) 
Mil   IK     DltuiMit  I'uhlu  Alfiirs  ll'A). 

Aulhurily:  5  H  SC.  S52l.i)(l)  and  22  D.S.C 

r.ii.ipi.T  ri      , 
§601.1    Purpose 

I'his  part  siiiiiiiiari/t^*s  the  iiilssion  .iiid 
orviani/atioii  of  tlit-  t '  S   Anns  Control 
unci  Disarm, iiiicnl  Anencv 

§6012    Definitions. 

(a)  As  iist'ti  in  this  p.irl.  A^c/icv  or 
ACDA  miMiis  the  1 1  S  Arms  Clontrt)!  and 
IJis.irmanifnl  A^'.fin  v 

(b)  As  iis.d  III  this  j)tirl.  tfw  Art  ni«'ans 
iIh'  .'\rnis  ( ;<inlrol  ,in<l  Disarmament  Acl. 
as.lillclldi'd  {J.Z  l!.S{.    2r>.'M  (■/ s/wy.). 


Subparl  A— Agency  Mission  and 
Structure 

§601.5    Mtsblon. 

(n)  Through  the  Act.  (k)ngrBSs  and  thu 
Prfisident  determined  that  the 
formulntion  and  implementation  of 
Unilwd  States  arms  control, 
nonproliferntion.  and  disarmament 
policy  in  a  manner  which  will  promote 
the  national  security  could  best  be 
insured  by  a  (Antral  organization 
(.har\{ed  by  statute  with  primary 
n^sponsibility  for  this  field. 

(n)  Under  the  Act,  the  Agency  is 
charged  with  providing  the  President, 
the  ■Se<;retary  of  State,  other  officials  of 
the  executive  branch,  and  the  Congress 
with  reconmiendations  concerning 
United  States  arms  control, 
nonproliferation.  and  disarmament 
policy,  and  assessing  the  effect  of  these 
recommendations  upon  our  foreign 
policies,  our  national  security  policies, 
and  our  economy. 

(•  )  The  Agency  also  has  the  capacity 
for  providing  the  essential  scientific, 
M.onoinic.  political,  military, 
psychological,  and  technological 
information  on  which  realistic  arms 
control,  nonproliferation,  and 
disarmament  policy  must  l>e  based,  and 
has  the  authority,  under  the  direction  of 
the  President  and  the  Se(  retary  of  State, 
to  carry  out  the  following  primary 
functions: 

( 1 )  The  preparation  for  and 
management  of  United  States 
participation  in  international 
negotiations  and  implemunlation  fora  in 
the  ,irms  control  and  disarmament  field. 

[2]  When  directed  by  the  President, 
the  preparation  for,  and  management  of. 
United  States  participation  in 
international  negotiations  and 
impleinent.ition  fora  in  the 
nonprolih'ratiun  field 

(3)  The  conduct,  support,  and 
coordination  of  research  for  arms 
I  iintrol.  nonproliferation,  and 
distinn.unent  policy  formulation. 

(4)  Tl'.e  preparation  for,  operation  of, 
or.  as  appropriate,  direction  of  United 
Stales  participation  in  such  control 
systems  as  may  become  part  of  I  Iniled 
Slates  arms  control,  nonproliferation, 
and  disarmament  activities. 

(.'■>)  The  dis.semination  and 
coordination  of  public  information 
concerning  arms  control, 
non|iroliferatioii,  and  disarmament. 

(d)  The  Agency  works  at  the  highest 
level  ot  the  United  Stales  tkiverninent 
and,  iiiuier  the  dir»M:tion  of  the  S«H;retary 
of  Stale.  (  ondiM  Is  United  .St.'iles 
participation  in  international  arms 
control  and  disarmament  negotiations.  It 
d(M-s  not  normally  h.md  down  det  isions 
or  engage  in  n^giilatorv  activities 


affecting  the  general  public,  since  it-- 
functions  are  principally  in  the  advisory 
or  diplomatic  areas.  Copies  of 
publi(uitions  resulting  from  the  Agen;  v's 
activities,  such  as  its  Annual  Repor" 
may  be  ordered  from  the 
Superintendent  of  Documents.  U.S. 
Clovernment  Printing  Office, 
Washington,  IXl  20402.  or  requested 
dire<:tly  from  the  U.S.  Arms  Control  and 
Disarmament  Agency.  Office  of  Piihlit 
Affairs,  320  21st  Street  NW.. 
Washington.  DC:  204.51. 

§  601 ,6    Agency  structure. 

(a)  The  Agency  is  headed  by  a 
Director,  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate,  who  is  responsible  for  the 
executive  direction  of  the  Agency.  The 
Director  is  assisted  by  a  Deputy 
Director,  also  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate,  who  acts  for,  and 
exertjises  the  powers  of.  the  Director 
during  the  Director's  absence  or 
disability  or  during  a  vacancy  in  siiid 
office. 

(b)  The  Director  of  ACDA  ranks  with 
the  Deputy  Secretary  of  State  and 
reports  directly  to  the  Secretary  of  .State; 
the  Deputy  Director  ranks  with  an 
Under  Secretary  of  State.  The  Direi:tor  of 
ACDA  is  the  prin<:ipal  advisor  to  the 
Secretary  of  State,  the  National  Se<;urity 
Council,  and  the  President  and  other 
executive  branch  Ciovernment  officials 
on  matters  relating  to  arms  control, 
nonproliferation.  and  disarmament.  The 
Director  has  direct  access  to  the 
President  as  necessary.  In  addition,  the 
Director  has  the  authority  and 
independence  to  deal  directly  with  the 
heads  of  other  agencies,  such  as  the 
IX'pnrtment  of  Defense  and  the 
Department  of  Hnergy.  on  matters  not 
falling  within  the  jurisdiction  of  the 
DepartnuMU  of  .State. 

(c)  The  Director  is  supported  by  a 
personal  staff  that  inc  ludes  the 
Counselor,  Chief  of  Staff,  Special 
Assistant,  and  Personal  Se<.retafy  Other 
entities  included  within  the  Office  of 
the  Director  are:  the  Executive  Se<;retary 
and  Adviser  for  Internal  Affairs,  the 
Advanced  Projects  Office,  the  C'hief 
Science  Advisor,  the  Office  of  Military 
Affairs,  the  Office  of  the  Inspei  tor 
Ceneral.  and  the  Equal  Employment 
Opportunity  Officer. 

(d)  The  Ageiir:y  has  four  Assistant 
Dire<;tors  appointed  by  tht;  President 
with  the  advice  and  consent  of  the 
Senate  who  rank  with  Assistant 

.ScH  retaries  of  .State,  f-^ch  of  these 
Assistant  Directors  heads  a  bureau,  and 
it  is  through  the  bureaus  that  the 
Agency's  [irogram  responsibilities  are 
primarily  discharged.  The  four  current 
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bureaus  are  the  Multilateral  Affairs 
Bureau,  the  Strategic  and  Eurasian 
Affairs  Bureau,  the  Nonproliferation  and 
Regional  Arms  Control  Bureau,  and  the 
Intelligence.  Verification,  and 
Information  Management  Bureau. 
Within  the  range  of  its  program 
responsibilities,  each  bureau  is 
responsible  for  generating  policy 
proposals,  and  for  working  closely  with 
other  ACDA  units  and  Government 
agencies.  Other  Agency  units  with  staff 
or  Agency- wide  responsibilities  are  the 
Office  of  the  Director,  Office  of  the 
General  Counsel,  the  Office  of 
Congressional  Affairs,  the  Office  of 
Administration,  the  Office  of 
Congressional  Affairs,  and  the  Office  of 
Public  Affairs. 

Subpart  B — Functional  Statements 

§601.10    Office  of  the  Director. 

(a)  The  Director  of  ACDA  is  the 
principal  adviser  to  the  Secretary  of 
State,  the  National  Security  Council, 
and  the  President  and  other  executive 
branch  Government  officials  on  matters 
relating  to  arms  control, 
nonproliferation,  and  disarmament,  and 
on  their  relationship  to  other  aspects  of 
overall  national  security  policy.  Under 
the  direction  of  the  President  and  the 
Secretary  of  State,  the  Director  has 
primary  responsibility  within  the 
Government  for  matters  relating  to  arms 
control  and  disarmament  and,  whenever 
directed  by  the  President,  primary 
responsibility  within  the  Government 
for  matters  relating  to  nonproliferation. 
The  Director  is  responsible  for  the 
executive  direction,  operations,  and 
coordination  of  all  activities  of  the 
Agency  and  the  Agency's  relations  with 
the  Congress.  The  Director  attends  all 
meetings  of  the  National  Security 
Council  that  involve  weapons 
procurement,  arms  sales,  consideration 
of  the  defense  budget,  and  all  arms 
control,  nonproliferation,  and 
disarmament  matters. 

(b)  The  Deputy  Director  assists  the 
Director  in  carrying  out  the  Director's 
responsibilities  as  head  of  the  Agency, 
and  acts  for  and  exercises  the  powers  of 
the  Director  during  the  Director's 
absence  or  disability  or  during  a 
vacancy  in  said  office.  The  Deputy 
Director  also  has  direct  responsibility, 
under  the  supervision  of  the  [Director, 
for  the  administrative  management  of 
the  Agency,  intelligence-related 
activities,  security  and  the  Special 
Compartmental  Intelligence  Facility, 
and  performs  such  other  duties  and 
exercises  such  other  powers  as  the 
Director  may  pre.scribe. 

(c)  The  Executive  Secretary  and 
Advisor  for  Internal  Affairs  (D/EX),  on 


behalf  of  the  Director,  initiates  and 
provides  Agency  liaison  to  the  national 
security  agencies,  coordinates  within 
ACDA  and  with  other  agencies  to  ensure 
appropriate  ACDA  representation  of 
interagency  deliberations  and 
international  summits,  and  the  timely 
exchange  of  information.  The  Executive 
Secretary  advises  the  Director  and  other 
Agency  Principals  on  arms  control  and 
administrative  policy  options,  the  status 
of  polic;y  deliberations  within  the 
Agency,  and  the  optimum  methods  and 
procedures  to  implement  policy 
decisions.  The  Executive  Secretary 
maintains  the  Director's  formal  record  of 
communications  regarding  arms  control 
policy  deliberations  and  decisions. 

(d)  The  Advanced  Proje<:ts  Office  (D/ 
AP)  is  ACDA's  center  for  innovative 
concepts  of  arms  control, 
nonproliferation,  and  disarmament.  It 
conceives  and  develops  new  avenues  to 
aspects  of  arms  control, 
nonproliferation,  and  disarmament.  Its 
projects  build  both  on  internally 
generated  concepts  and  on  ideas 
collected  from  government,  academic, 
and  non-governmental  sources. 

(e)  The  Chief  Science  Advisor  (CSA) 
is  the  Director's  special  representative 
for  matters  of  science  and  technology, 
and  identifies  promising  technologies 
for  monitoring  arms  control  agreements. 

(f)  The  Office  of  Military  Affairs  (D/ 
M)  is  headed  by  the  Senior  Military 
Advisor  who  serves  as  the  principal 
advisor  to  the  ACDA  Director  on 
military  matters,  is  the  principal 
representative  of  the  Director  to  the 
Office  of  the  Secretary  of  Defense  and 
the  Joint  Chiefs  of  Staff,  and  is  the 
liaison  between  ACDA  and  United 
States  military  commanders  and  the 
ACDA  focal  point  for  military-to- 
military  contacts  on  agency  initiatives. 
The  Senior  Military  Advisor  evaluates 
arms  control  and  nonproliferation 
proposals  from  a  military  perspective, 
and  assesses  their  potential 
contributions  to  the  national  security  of 
the  United  States. 

(g)  The  Office  of  the  Inspector  General 
is  headed  by  the  Inspector  General  of 
the  Agency  who  has  the  duties, 
responsibilities,  and  authorities 
specified  in  the  Inspector  General  Act  of 
1978,  as  amended  (5  U.S.C,  app.).  The 
Inspector  General  of  the  Agency  utilizes 
personnel  of  the  Office  of  the  Inspector 
General  of  the  Department  of  State  in 
performing  the  duties  of  Inspector 
General  of  the  Agency. 

(h)  The  Equal  Employment 
Opportunity  (EEO)  Officer  has  the 
primary  responsibility  for  advising  the 
Director  of  the  Agency  with  respect  to 
the  preparation  of  the  Agency's  equal 
employment  opportunity  plans. 


procedures,  regulations,  reports,  and 
other  matters  pertaining  to  the  Agency's 
equal  employment  opportunity 
program,  for  evaluating  the  sufficiency 
of  the  total  Agency  program  for  equal 
employment  opportunity,  and  when 
authorized  by  the  Director  of  the 
Agency,  for  making  changes  in  programs 
and  procedures  designed  to  eliminate 
discriminatory  practices  and  to  improve 
the  Agency's  program  for  equal 
employment  opportunity.  The  EEO 
Officer  maintains  contact  with  the 
Office  of  Personnel  Management,  the 
Equal  Employment  Opportunity 
Commission,  schools,  and  other  related 
organizations. 

§601.1<    MultHateral  Affairs  Bureau  (MA). 

MA  develops  and  implements  policy, 
strategy,  and  tactics  for  issues  under 
negotiation  and  discussion  in 
multilateral  arms  control  fora.  It 
provides  organizational  support  and 
staffing  for  U.S.  delegations  to  the 
Conference  on  Disarmament  (CD)  in 
Geneva,  in  which  the  negotiations  on  a 
comprehensive  ban  on  nuclear  weapons 
testing  (CTB)  and  on  other  issues  related 
to  nuclear  weapons  (e.g.,  fissile  material 
cut-off)  and  conventional  arms  (e.g.. 
transparency  in  armaments)  are 
conducted,  as  well  as  for  the  First 
Committee  of  the  UN  General  Assembly 
and  the  United  Nations  Disarmament 
Commission.  The  Bureau  leads  the  U.S. 
effort  to  implement  the  Chemical 
Weapons  Convention  (CWC)  through 
the  CWC  Preparatory  Commission  in 
The  Hague,  and  will  potentially  serve  as 
the  U.S.  Office  of  National  Authority 
(ONA)  upon  entry  into  force  of  the 
CWC.  In  addition,  the  MA  Bureau  takes 
the  leading  policy  role  in  formulating 
Agency  positions  in  support  of  the 
implementation  of  the  Treaty  on 
Conventional  Armed  Forces  in  Europe 
(CFE)  through  the  Joint  Consultative 
Group  (JCG),  the  Treaty  on  Open  Skies 
through  the  Open  Skies  Consultative 
Commission  (OSCC),  and  the  CSCE 
Forum  for  Security  Cooperation  (FSC), 
all  in  Vienna.  The  Bureau  is  also 
responsible  for  development  and 
implementation  of  policy  within  the 
U.S.  relating  to  other  international  arms 
control  agreements  and  negotiations, 
including  the  international  effort  to 
.strengthen  the  Biological  and  Toxin 
Weapons  Convention  (BWC)  by 
enhancing  transparency  and  confidence 
in  compliance,  and  other  related 
diplomatic  activities.  suc;h  as  the  BW 
Trilateral  dialogue  between  the  U.S..  UK 
and  Russia.  MA  takes  the  Agency  lead 
in  supporting  other  international  efforts 
such  as  the  UN  Special  Commission 
(UNSCOM)  for  Iraq  and  peacekeeping 
initiatives,  it  also  leads  U.S. 
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Governiiiont  efforts,  both  subsfantivHiy 
and  iKiiniiiistrativuly.  fur  miiltiliiteral 
treatv  r«view  ronfttmiicas.  with  the 
(>xi:uption  of  the  NuclHar  Non- 
prolifernlion  Tmalv  (NFI).  Th«  Biirwui 
as.sisis  in  the  formulation  of  A^^encv 
|)oli<  V  with  r«xartl  to  amis  control  in 
r»'f,'1<)ns  of  the  world  outside  FurojM). 

f  601 . 1 2    Strategic  and  Euraaian  Affalra 
Bureau  (SEA). 

SKA  has  principal  responsibilily 
within  the  A^encv  for  thff  diplonialic, 
poiilii  al.  and  techiii«;al  aspw:ts  of 
nj'yotiations  and  iinpleinenlation  of 
strategic  .ind  nuclear  arms  control 
agreements,  particularly  with  rtispert  to 
th«!  new  iiidep«)ndent  Slates  of  thft 
former  Soviet  Union,  and  of  policy 
initiatives  to  facilitate  the 
denutdearization  of  Helarus. 
ka/akhstan.  and  Ukraine  Kxpansion  of 
arms  control  efforts  in  the  Kurasian 
re^lon.  in(. hiding  consideration  of 
di.scussions  with  Clhina  on  stratexic 
stability,  is  also  part  of  the  Bureau's 
portfolio   Further,  ShA  has  principal 
responsibilily  within  the  AKeiuiy  for 
developiiuMil  and  implementation  of  the 
Nunn-l.ugar  program,  the  .Safeguards, 
Traiispart-ncy  and  Irnsversibilily 
inilititivtt  (to  ensun;  thai  nuclear 
warhead  dismanl lenient  is  irmversible 
and  transparent)  and  of  defense 
conversion  policy  find  programs  rtdaled 
to  the  former  .Sovi»!|  Union  and  (ihiiia 
Other  .ireas  in  which  .SKA  has 
responsibilily  m<:lude  ballislii   missile 
defense  arms  control,  the  Standing 
Citinsullative  (Itinimissum  (.S(X!),  the 
|oint  (iompliaiK  e  and  InsptM.tion 
(lommission  (jCIC;),  and  the  Special 
Verificali<}n  Commission  (.SVC;)   SKA 
coordinates  implemenlalion  of  agri>ed 
policy,  generates  and  analyzes 
()roposals,  and  evaluates  weapons 
systems  and  ollittr  ({ueslions  relating  to 
these  negotiations   It  also  takes  ihv 
leading  role  in  formulalinx  A^en<:v 
()ositioiis  on  basic  slrale^;i<.  and  theater 
offensive  arms  conlrol,  ballistic  missile 
defense  ,irms  conlrol.  nuclear  warhea<l 
disiiiantlemenl  inilialives  ami  the 
slora^'e  and  <lisp()silioii  of  fissiUi 
iiialerial  from  dismanlled  nuclear 
warht^ads,  and  other  stralti^i*.  <ir  global 
arms  (.onlrol  .irid  outer  space  polit;v 
issues  that  re<|uire  \\i^\\  level  dii^ision 
within  the  ( >i>verniiient   .SUA  <  hairs  the 
iiil(!ra^eii(  v  b.icksloppin^  t.ommiltt!<;s 
for  Ihr  ICIC.  the  .SCC.  the  SVC.  and  the 
Hil.iter.ii  Iniplementatioii  Ctinimission 
(Hit  1    I  he  Itiireati  also  provides 
te<  liiiii  .il  expertise  to  teams 
ini|>lementiii^  various  elenients  ot 
deniiclean/ation.  lissile  m.iterial 
ilisposiliDii.  and  rei.ited  Dpeniit'ss 
initiatives,  as  well  as  to  delense 


conversion  committees  and  relevant 
interagency  working  groups. 

1801.13    NonproNfarallon  and  R«gtonai 
Arma  Control  Bureau  (NP). 

NF  is  responsible  for  representing  the 
Agency  in  policy  development, 
implementation,  and  international 
negotiations  lo  halt  the  proliferation  of 
nu<:lear/(:hemica I/biological  weapons 
and  mi.ssiles.  to  control  conventional 
arms  and  sensitive  dual-use  exports, 
and  to  foster  regional  arms  control.  It 
promotes  United  States  interests  in 
multilateral  nonproliferation  regimes, 
e.g..  the  Nuclear  Non-proliferation 
Treaty,  the  Treaty  of  Tlatelolco,  the 
Missile  Technology  (lontrol  Regime, 
Nuclear  Suppliers  Ciroup.  and  the 
Australia  Group.  It  provides  technii:al 
and  policy  support  for  the  International 
Atomic:  Energy  Agen<:y's  safeguards  and 
le<;hnical  assistance  efforts.  NF  aLso 
participates  in  the  review  of  exports 
.siib|e<  t  to  nuclear/chemical/hiological 
weapons  and  missile  nonproliferation 
controls.  It  initiates  and  supports 
r«!gional  arms  <:ontrol  measures  and 
arrangements  outside  of  Europe  as  well 
as  ( onvenlional  arms 

4  601 . 1 4    lntelllgenc0.  Vertflcation,  and 
Information  Management  Bureau  (IV1). 

IVI  has  principil  responsibility  within 
the  Agency  for  developing  verification 
policy,  compliance  assessments  and 
intelligence  support  The  Bureau 
provides  resear«:h  and  ItKihnical  analysis 
to  the  other  ACDA  bureaus,  coordinates 
and  integrates  agency-wide  perspectives 
on  substantive  compliance,  verification 
and  implementation  issues;  compiles, ' 
maintains,  and  analyzes  all  relevant 
arms  control  and  nonproliferation  data 
in  support  of  agency  requirements  for 
compliance  assessment  and 
adjudication;  establishes,  manages  and 
maintains  all  information  systems 
within  the  Agency;  and  monitors  and 
assures  the  availability  of  U.S.  lecJinical 
sysltMiis  to  implement  existing  treaties. 
IVTs  r»^sponsibilities  in  the  area  of 
vi'rifu  alion  and  compliance  inc. hide 
analysis  of  the  (lomprehensive  Test  Ban 
Irealv.  the  C^onvenlicnial  Armed  Forces 
ill  Europe  ((-FE),  the  Strategic  Arms 
Keduclicm  Treaties  (START  I  and  II).  the 
Open  .Skies  Treaty,  and  most  nuently, 
the  Chemical  Weapons  Convention 
(CVVC)    rh»!se  are  in  addition  to  the 
earlier  Biological  Weapons  Convention 
(BWC).  the  Nuclear  Non-proliferation 
Treaty  (Nri).  the  U.S.-Soviel  Threshold 
Test  Han  (TTH)  and  Peaceful  Nuclear 
i-.xplosions  (PNF)  Treaties,  and  the 
Inlermediate-Riinge  Nuclear  Forces 
(INF)  Treaty   In  addition  to  treaty- 
spec  ifii   responsibilities,  the  Bureau  is 
al.so  respunsiblu  tor  providing  elfective 


coordination  of  research  and 
development  on  arms  control, 
nonproliferation,  and  disarmament 
issues  among  the  departments  and 
agencies  of  the  executive  branch; 
participating  in  the  development  of 
government-wide  requirements  for  arms 
i;ontrol  research  and  development  and 
implementation  lo  ensure 
responsiveness  to  policy  requirements 
as  well  as  fiscal  accountability; 
providing  the  definitive  repository  for 
negotiations  documents  such  as 
negotiating  records  and  electronic  treaty 
texts;  publishing  the  Agency's  annual 
rep>ort.  World  Military  Expenditures  and 
Arms  Transfers;  and  providing 
ecjonomic  analysis  support  to  the 
Agency  and  to  the  interagency 
community  for  ec.onomic  aspet:ts  of 
arms  control  and  national  se<:urily. 

§  601 . 1 5    Office  of  the  General  Counael 
(QC). 

The  Office  of  the  General  Counsel 
(GC)  is  responsible  for  all  matters  of 
domestic  and  international  law  relevant 
lo  the  work  of  the  Agency.  It  provides 
advice  and  assistance  in  drafting  and 
negotiating  arms  control  treaties  and 
agreements,  and  on  qtie.stions  regarding 
their  approval  by  C^ongress, 
implementation,  interpretation, 
ratification,  and  revision.  GC  lawyers 
regularly  serve  as  the  I^gal  Advisors  lo 
United  Stales  arms  conlrol  negotiating 
delegations.  The  Office  is  also  involved 
in  the  legal  aspects  of  the  nuclear 
weapons  nonproliferation 
responsibilities  of  the  Agency.  It  is 
responsible  for  legal  matters  relating  to 
arms  control  policy  formulation  and 
Agency  legislation,  including  drafting  of 
such  legislation.  Il  handles  the  legal 
aspects  of  Agency  policies  and 
operations  in  the  areas  of  personnel, 
security,  ethics,  equal  employment 
opportunity,  contracts.  pr(x:urement, 
fis<:al,  and  administrative  matters.  It  also 
is  responsible  for  responding  to  requests 
under  the  Freedom  of  Information  Act 
(.■>  U.S.C.  552)  and  Privacy  Act  (5  U.S.C. 
552a),  and  for  reviewing  d(K;uments  for 
deidassification. 

§  601 . 1 6    Office  of  Administration  (A). 

This  Office  is  responsible  for  full 
administrative  supfiort  lo  the  Agency 
and  to  all  of  its  components,  including 
the  negotiating  staffs  in  Geneva, 
.Switzerland.  The  Hague.  Netherlands, 
and  Vienna.  Au.slria.  This  includes  all 
personnel,  budget,  fiscal,  supply, 
contracts,  communications,  and  general 
administrative  activities.  'The  Office 
maintains  regular  liaison  with  the  Office 
of  Management  and  Budget,  the 
Appropriations  Comniitlees  of  the 
(Congress,  the  Department  of  .State,  Ihe 
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General  Services  Administration,  and 
other  organizations  providing  services 
for  the  Agency.  The  Office  is 
responsible  for  the  security  program  of 
the  Agency  which  includes  physical. 
proc;edural,  personnel,  technical,  and 
c:ompuler  security,  as  well  as 
investigative  and  c:ounlerinlelligence 
functions.  The  Office  conducts  liaison 
with  national  security  and  federal 
investigative  agenc;ies. 

§  601 . 1 7    Office  of  Congressional  Affairs 
(CA). 

The  Officje  of  Congressional  Affairs 
(CA)  is  responsible  for  Ihe  legislative 
and  polic:y  implications  of  all  arms 
control,  nonproliferation  and 
disarmament  proposals.  This  includes 
responsibility  for  Congressional  liai.son, 
c:oordination  and  representation.  These 
activities  include  preparation  for  and 
altendanc;e  al  Congressional  briefings, 
consultations  and  hearings,  including 
the  Agency's  biannual  authorization 
request  and  annual  appropriation 
request.  The  Olfic.e  also  assists  in  the 
preparation  for  visits  by  Members  of 
(Congress  to  our  negotiating  fora  and  is 
responsible  for  all  Ccmgressional 
inquiries.  The  status  of  proposed  and 
existing  arms  c:onlrol  agreements,  and 
the  inter-  and  intra-agency  coordination 
of  arms  control,  nonproliferation.  and 
di,sarmament  congressional  matters  are 
also  included  in  the  liaison  activity. 
Communication  between  the  Agency 
and  Congressional  committees. 
Members  and  their  staffs,  formal  and 
informal,  are  designed  lo  keep  Congress 
informed  of  our  arms  c:ontrol, 
nonproliferation.  and  disarmament 
efforts.  This  process  inc;ludes  obtaining 
insights  by  CA  for  suggestions  and 
initiatives  within  ACDA. 

§  601.18    Office  of  Public  Affairs  (PA). 

This  office  carries  out  Ihe  Agency's 
legislative  mandate  for  the 
dissemination  and  coordination  of 
public  information  concerning  arms 
conlrol,  nonproliferation,  and 
disarmament  mailers.  Il  is  responsible 
for  all  contacts  with  Ihe  media  and 
prepares  guidance  as  required  on 
questions  relating  to  Ihe  Agenc;y's 
business.  Il  collects,  screens,  and 
distributes  information  to  Bureaus  and 
Offic:es  to  keep  the  Agency's  staff 
abreast  of  developments  of  interest  and 
use  in  c:onneclion  with  carrying  out 
their  responsibilities.  It  also  prepares 
publications  and  handles  the 
participation  at  public;  speaking 
engagements  by  Agenc;y  officials. 


Dated:  October  24,  1996. 
Mary  Elizabeth  Hoinkes. 

CienemI  CoiinseL 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  4F4398/R2209A;  FRL-6S70-1] 

RIN  2070-AB78 

Dried  Fermentation  Solids  and 
Solubles  of  Myrothecium  Verrucaria; 
Exemption  from  the  Requirement  of  a 
Tolerance  on  All  Food  Crops  and 
Ornamentals 

AGENCY:  Environmental  Protection 
Agency  (FiPA). 
ACTION:  Final  rule 


SUMMARY:  EPA  is  amending  the  tinal 
rule  issued  on  Marc;ti  20.  1996 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  dried 
fermentation  .solids  and  solubles  of 
myrothecium  verrurnrin  on  all  food 
crops  and  ornamental. 
DATES:  The  effective  date  of  this 
amendment  is  November  14,  1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  conlrol  number,  [PP  4F4398/ 
R2209AJ,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  A  c:opy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resourc;es 
Bianch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objec;tions  shall  be  labeled  "Toleranc:e 
Petition  Fees"  and  forwarded:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  An 
elec:tronic  copy  of  objections  and 
hearing  requests  filed  with  Ihe  Hearing 
Clerk  may  be  submitted  to  OPP  by 
sending  elec:lronic:  mail  (e-mail)  to:  opp- 
doc:ket@e  pamail.epa.gov 

Copies  of  elec;tronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCII  file  avoiding  the  use  of  special 
c;haracters  and  any  form  of  encryption. 
Copies  of  elec:tronic  objections  and 


bearing  requests  will  also  be  ac:cepled 
on  disks  in  WordPerfect  5.1  file  formal 
or  ASCII  file  formal.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  |PP  4F4398/R2209A|  . 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  lx> 
filed  online  al  many  F^ederal  Depository 
Libraries.  Additional  information  on 
elec;tronic  submissions  c;an  be  found 
below  in  this  dcK;unient. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cindy  Sc:haffer,  Product  Manager 
(PM)  Biopesticides  and  Pollution 
Prevention  Division  (7501W), 
Environmental  Protecrlion  Agenc;v,  401 
M  St..  SW.,  Washington,  DC  20460. 
(703)  308-8272;  e-mail: 
schalfer.ciiuK-'^epani.iii  ep.i.gov. 
SUPPLEMENT Aflr  INFORMATION;  On  March 
20.  1996  (61  FR  ]13n)fFRI.-5352-2), 
EPA  issued  :i  final  ruli;  adding 
«}  180  1163  which  established  an 
exemption  from  the  requirement  of  a 
tolerance  for  Killed  myrnthi^cium 
varniraria.  Inadvertently.  '5  180.1163 
contained  a  resiru  tioii  on  the  amount  of 
myrothecium  varrucaria  that  could  be 
used  per  acre.  This  amendment  removes 
that  restriction. 

Any  person  adversely  affected  bv  this 
regulation  ma\.  within  30  days  after 
publication  of  this  doc  ument  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  al.so  request 
a  hearing  on  those  objections 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20)  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  spec;ify  the  provisions 
of  the  regulation  deemed  objec:tionable 
and  Ihe  grounds  for  the  objec;tions  (40 
CFR  178.25).  Each  objection  must  be 
ac.companied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  inc:lude  a 
statement  of  Ihe  fac:tual  issue(s)  on 
which  a  hearing  is  requested.  Ihe 
requestor's  c;onlenlions  on  such  issues, 
and  a  summary  of  any  evidenc;e  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  l>e  granted  if 
the  Administrator  determines  that  Ihe 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fac;t;  there  is  a  reasonable  possibility 
that  available  evidenc;e  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  sut;h  issues  in  favor  of 
the  requestor,  taking  into  acc;ount 
uncontested  claims  or  facts  lo  the 
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contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  [PP 
4F4398/R2209AI  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2. 
1921  )efferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-dock0t4i(  pamail.epa.gov 

Electronic  comments  must  btt 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  re<;eived  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  use.  3501  et  seq..  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget   In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  deschbe<l  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L   104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  C)ctober  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994) 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 


new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  explaining  the 
factual  basis  for  this  determination  was 
published  in  the  Federal  Ragiater  of 
May  4.  1981  (46  FR  24950). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  II  of  Pub.  L.  104-121,  110 
Stat.  847).  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  SubjecU  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  1.  1996 

Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Programs. 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U  S.C.  346a  and  371 

§  180.1163— (Amended] 

2.  Section  180.1 163  is  amended  by 
removing  the  phrase  "at  a  rate  not  to 
exceed  20  to  40  lbs/acre." 

IFRDoc   96-29182  Filed  11-13-96;  8:45  ami 
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40  CFR  Part  300 

[FRL-606O-Z] 

Natlonai  Oil  and  Hazardous 
Sutetances  Contingency  Plan; 
National  Prk>rt«M  Ust  Update 

AQENCV:  Environmental  Protection 

Agency. 

action:  Notice  of  Deletion  of  the  St. 

Augusta  Landfill/Engen  Dump  Site  from 

the  National  Priorities  List  (NPL). 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (US  EPA)  announces 
the  deletion  of  the  St.  Augusta  Landfill/ 
Engen  Dump  Site  in  Miiuiesota  from  the 
National  Priorities  List  (NPL).  Tlye  NPL 


is  Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  US  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  US  EPA  and  the 
State  of  Mirmesota  have  determined  that 
all  appropriate  Fund-financed  responses 
under  CERCLA  have  been  implemented 
and  that  no  further  response  by 
responsible  parties  is  appropriate. 
Moreover,  US  EPA  and  the  State  of 
Minnesota  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  remain  protective  of  public  health, 
welfare,  and  the  environment. 

EFFICnVE  DATE:  November  14, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rita  Gamer  at  (312)  886-2440,  Associate 
Remedial  Project  Manager,  Superfund 
Division  US  EPA— Region  5,  77  West 
Jackson  Blvd..  Chicago.  IL  60604. 
Information  on  the  site  is  available  at 
the  local  information  repository  located 
at.  Minnesota  Pollution  Control  Agency. 
520  Lafayette  Rd.,  St.  Paul.  MN  55155- 
4194.  Requests  for  comprehensive 
copies  of  documents  should  be  directed 
formally  to  the  Regional  Docket  Office. 

The  point  of  contact  for  the  Regional 
Docket  Office  is  Jan  Pfundheller  (H-7J). 
US  EPA.  Region  5.  77  W.  Jackson  Blvd., 
Chicago.  IL  60604,  (312)  353-5821. 

SUPPt.EMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is  the  St. 
Augusta  Landfill/Engen  Dump  Site, 
Steams  County,  Minnesota.  A  Notice  of 
Intent  to  Delete  was  published  July  22. 
1996  (61  FR  37876)  for  this  site.  The 
closing  date  for  comments  on  the  Notice 
of  Intent  to  Delete  was  August  21,  1996. 
US  EPA  received  no  comments. 

The  US  EPA  identified  sites  which 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  it  maintains  the  NPL 
as  the  list  of  those  sites.  Sites  on  the 
NPL  may  be  the  subject  of  Hazardous 
Substance  Response  Tmst  Fund  (Fund) 
financed  remedial  actions.  Any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  in 
the  unlikely  event  that  conditions  at  the 
site  warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  Agency  efforts 
to  recover  costs  associated  with 
response  efforts. 
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List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Ground 
glass.  Solids  and  sludges.  Paper  pulp 
waste.  Ash  and  small  amounts  of  cutting 
oils,  Coolants,  Solvents,  Paints  and 
cleaning  compounds. 

Dated:  November  1,  1996. 
Valdas  V.  Adamkus, 

Regional  Administrator.  U.S.  EPA,  Region  5. 

40  CFR  part  300  is  amended  as 
follows; 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777.  56  FR  54757,  3  CFR, 
1991  Comp.;  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp.;  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site  "St. 
Augusta  Sanitary  Landfill/Engen  Dump, 
St.  Augusta  Township,  Minnesota". 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[PP  Docket  No.  93-253;  CO  Docket  No.  90- 
6;  FCC  96-361] 

Implementation  of  Section  3O90)  of  the 
Communications  Act — Competitive 
Bidding 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  mle. 

SUMMARY:  This  document  adopts 
competitive  bidding  rules  for  mutually 
exclusive  applications  for  cellular 
unserved  Phase  I  and  Phase  II  service 
areas.  These  rules  result  from  the 
Commission's  decision  to  use 
competitive  bidding  to  select  from 
among  mutually  exclusive  applications. 
The  Adoption  of  these  rules  will  enable 
the  Commission  to  complete  the 
licensing  of  cellular  unserved  area 
licenses. 

EFFECTIVE  DATE:  December  16.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Horan,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
.summary  of  the  Ninth  Report  and  Order 
in  PP  Docket  No.  93-253;  CC  Docket  No. 
9Q-6;  FCC  96-361.  adopted  August  23, 
1996  and  released  November  7. 1996. 


The  complete  text  of  the  Ninth  Report 
and  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239).  1919  M  Street,  N.W., 
Washington,  D.C.  and  al.so  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street, 
N.W.,  Suite  140,  Washington,  D.C. 
20037. 

Synopsis  of  the  Report  and  Order 


Backgmund 

1.  Initial  cellular  systems  operators 
were  given  a  five-year  period  during 
which  to  expand  their  systems  within 
the  geographic  area  in  which  they  are 
licensees.  Cellular  unserved  areas  were 
created  from  the  geographic  area  not 
covered  by  the  licensee  at  the  close  of 
the  five-year  build-out  period.  We 
adopted  an  application  processing 
scheme  that  has  two  phases  for  all 
cellular  markets  in  which  the  five-year 
build-out  period  has  expired  or  will 
expire  in  the  future.  Phase  I  is  a  one- 
time process  that  provides  an 
opportunity  for  eligible  parties  to  file 
competing  applications  for  authority  to 
operate  a  new  cellular  system  in,  or  to 
expand  an  existing  cellular  system  into, 
unserved  areas  as  soon  as  these  areas 
become  available.  Phase  II  is  an  ongoing 
process  that  allows  eligible  parties  to 
apply  for  any  unserved  areas  that  may 
remain  in  a  market  after  the  Phase  I 
process  is  complete. 

Grouping  of  Licenses 

2.  Following  adoption  of  these  mles, 
all  Phase  I  auction  applicants,  including 
those  who  previously  filed  FCC  Form 
464s,  shall  file  a  short-form  application 
(FCC  Form  175)  prior  to  the  filing 
deadline  announced  by  Public  Notice. 
The  filing  window  for  Phase  I 
applications  will  open  on  the  31st  day 
after  the  expiration  of  a  market's  five- 
year  build-out  period.  For  mutually 
exclusive  Phase  I  applications  that  were 
filed  prior  to  our  new  FCC  Form  175 
filing  requirement,  only  the  applicants 
who  have  timely-filed  FCC  Form  464 
apkplications  will  be  eligible  to  submit 
an  FCC  Form  175  and  participate  in  the 
auction  for  these  markets.  The  auction 
process  will  repeat  itself  approximately 
every  six  months  until  all  of  the  Phase 
1  licenses  for  which  there  are  mutually 
exclusive  applications  have  been 
auctioned.  Applicants  cannot  file  more 
than  one  Phase  I  initial  application  for 
any  cellular  market,  and  Pha.se  I  initial 
applications  must  not  propose  any  de 
minimis  or  contract  service  area 
boundary  extensions.  Phase  I  licensees 
may  file  a  single  major  modification 


application  no  later  than  90  days  after 
the  grant  of  their  Phase  I  initial 
application.  This  major  modification 
application  may  propose  de  minimis  or 
contract  service  area  boundary 
extensions,  or  a  non-contiguous  Cellular 
Geographic  Area  ("CGSA")  provided 
that  the  non-contiguous  CGSA  meets  the 
minimum  coverage  requirement  of 
section  22.951  of  the  Commission's 
rules. 

3.  The  start  of  the  Phase  II  process  is 
dependent  on  the  resolution  of  the 
Phase  I  short-form  filing  deadline.  If  a 
Phase  I  initial  application  is  granted  for 
a  market  and  channel  block.  Phase  II 
applications  for  that  market  and  channel 
block  may  be  filed  on  or  after  the  121st 
day  after  the  Phase  I  application  is 
granted.  If  no  Phase  I  initial  applications 
are  received,  Phase  II  applications  may 
be  filed  on  or  after  the  32nd  day  after 
the  expiration  of  the  relevant  five-year 
build-out  period.  Competing  Phase  II 
applications  are  subject  to  a  30-day 
filing  window  follovving  a  Phase  II 
application's  publication  in  a  Public 
Notice.  Phase  II  applicants  should 
continue  to  submit  an  FCC  Form  464A 
and  an  FCC  Form  600  during  the 
appropriate  filing  windows.  For  Phase  II 
applications,  we  will  require  the  FCC 
Form  600  prior  to  the  FCC  Form  175  in 
order  to  determine  whether  mutual 
exclusivity  exists  among  applicants. 
Mutual  exclusivity  will  be  determined 
by  comparing  the  technical  information 
contained  in  each  FCC  Form  600  to 
determine  whether  any  applicants  are 
applying  for  the  same  specific  cell  sites 
in  any  given  cellular  unserved  area. 
This  differs  from  the  Phase  I  process, 
because  Phase  I  applicants  are  applying 
for  the  entire  unserved  area.  Thus, 
mutual  exclusivity  may  be  determined 
by  reviewing  the  FCC  Form  464 
application  for  Phase  I  licenses.  If  the 
Commission  determines  mutually 
exclusive  Phase  II  initial  applications 
have  been  received,  these  applicants 
will  be  required  to  file  a  short-form 
application  (FCC  Form  175)  prior  to  the 
filing  deadline  specified  in  a  Public 
Notice.  The  Phase  II  licenses  for  which 
there  are  mutually  exclusive 
applications  will  be  auctioned  in  either 
a  separate  Phase  II  auction  or  as  part  of 
a  Phase  I  auction.  The  Wireless 
Telecommunications  Bureau  ("Bureau") 
will  issue  a  Public  Notice  describing  the 
auction  process  for  Phase  II  licenses 
prior  to  any  Phase  II  auctions. 

Competitive  Bidding  Design 

4.  For  Cellular  Unserved  Phase  I  and 
Phase  II  service  areas,  we  are  electing  to 
use  a  simultaneous  multiple  round 
auction,  but  we  reserve  the  option  to  do 
this  auction  sequentially. 
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ft  Kor  thu  <.hI hilar  iiiiserved  aui:ltons. 
wu  will  list)  n  siiniiltnntM>us  slopping 
niitt  HiddiiiK  will  rHiuain  opoii  on  nil 
ln;iiii.s»)s  until  hiddinx  stops  on  evHry 
Ik.iuiso   W»i  int**nd  to  i  los«i  \h»  aiK.tion 
.ifter  on«  rmiiul  pass«!s  in  which  no  n«w 
viilid  bids  or  prooi.tive  iictivily  hiIm 
wnivers  iir«  sidiinitted.  The 
Commission.  h«wwv«r.  retains  the 
diS4:rHtion  to  kmip  the  auction  opttn  uvhm 
if  no  now  valid  bids  and  no  proa<.tive 
wttivors  am  submitted.  The  t'.ommission 
d«deK<)(»'>  ••'  '^i*'  bureau  the  authority  to 
exeniise  su<:h  <liM.r«tion.  In  the  event 
that  the  Bureau  exert:ises  this  dis<;retion. 
the  effext  would  be  the  .same  as  if  a 
bidder  had  submittu<l  a  proa«:tive 
waiver  In  addition,  the  Commission 
will  retain  the  discretion  to  de<:larH  after 
a  certain  number  of  rounds  that  the 
auction  will  kun\  after  some  spe<:ified 
number  of  a<lditional  rounds  and 
delexates  to  the  Bureau  the  authority  to 
exenise  su<  h  discretion.  If  this  option  is 
used,  we  will  accept  bids  only  on 
licen.ses  when)  the  hi>{h  bid  had 
increa.sed  in  at  least  one  of  the  last  throe 
rounds 

Hiddiiifi  Fmcedtin's 

6.  We  intend  to  allow  only  rtniioto 
bidding  f«ir  the  i  ellular  unservinl  ama 
licenses  auction   Bidders  will  Im>  able  to 
submit  bids  from  rtimote  l(M:ations 
electronically  usin^  special  bidding 
software,  or  via  telephone.  We  have 
established  a  schedule  of  fees  that 
participants  in  the  t:onipetitive  bidding 
process  will  Ih^  us.sossed  for  certain  on- 
line computer  services,  bidding 
software,  and  for  bidder  information 
pa<:kages.  By  Public;  Notice,  the  Bureau 
will  provide  additional  information  to 
prosp«M.tiv»!  bidders  to  acquaint  thum 
with  bidding  pro<:edures. 

Htd  iiicrpinents 

7.  We  will  establish  minimum  bid 
iiu.rements  for  bidding  in  eai;h  round  of 
the  aui  tioii  at  a  level  of  five  p<<rcent  of 
the  high  bi<l  in  th»!  previous  round.  The 
Commission  also  retains  the  disc  retion 
to  vary  the  minimum  bid  increments  for 
individual  licenses  or  groups  of  licenses 
at  any  liiin!  before  or  during  the  course 
of  the  auction.  bas»Hl  on  the  numf)er  of 
bidders,  bidding  activity,  and  the 
aggregate  high  bid  amounts  and 
delegates  to  the  Bureau  the  authority  to 
exen  ise  such  dis<.retion.  The  Bureau 
will  announce  by  Public  Notice  prior  to 
the  auction  the  general  guidelines  for 
bid  increnumts  Where  a  tie  hid  ih  curs, 
we  will  det«;rmint!  the  high  bidder  by 
the  order  in  whi<  h  the  Commission 
rei;oives  the  bids. 


Ihimtion  of  Bidding  Rounds 

H  We  will  retain  the  di!«:rwtion  to 
establish  the  duration  and  frequency  of 
bidding  rounds  (e.g..  the  number  of 
bidding  rounds  per  day  and  the  length 
of  each  bidding  round)  by  Public  Noti(» 
Iwfore  each  auction  and  delegate  to  the 
Bureau  the  authority  to  exercise  such 
discretion.  The  Bureau  will  announce 
any  changes  to  the  duration  of  or 
intervals  between  bidding  rounds  either 
by  Public  Notice  prior  to  the  auction,  or 
announcement  during  the  auction. 

Activity  Rules 

9.  The  Commission  will  assign  a 
"bidding  unit"  value  to  each  cellular 
un.served  license  for  the  purpose  of 
measuring  bidding  a<:tivity  and 
eligibility.  For  the  cellular  unserved 
auction,  each  (»llular  unserved  license 
will  be  a.ssigned  a  uniform  5,()00 
bidding  units.  This  amount  will  be 
equal  to  the  upfront  payment  asso«:iated 
with  each  (»llular  unserved  license. 
Licenses  on  which  a  bidder  is  the  high 
bidder  at  the  end  of  the  bid  withdrawal 
period  in  the  previous  round  count 
against  the  maximum  eligibility  bidding 
limit.  To  preserve  their  maximum 
eligibility,  bidders  are  required  to 
maintain  a  certain  level  of  bidding 
activity  during  each  round  of  the 
auction.  The  auction  is  divided  into 
three  stages  with  increasing  levels  of 
bidding  activity  required  in  each  stage 
of  the  auction.  A  bidder  is  considered 
active  on  o  license  in  the  current  round 
if  the  bidder  has  submitted  an 
acceptable  bid  for  that  license  in  the 
current  round,  or  has  the  high  bid  for 
that  license  at  the  end  ot  the  bid 
withdrawal  period  in  the  previous 
round,  in  which  case,  the  bidder  does 
not  need  to  bid  on  thot  license  in  the 
current  round  to  be  considered  active  on 
that  lit.en.se.  A  bidder's  activity  level  in 
a  round  is  the  sum  of  the  bidding  units 
as.so<:iated  with  licenses  on  which  the 
bidder  is  active. 

10.  We  intend  to  establish  the 
following  minimum  required  activity 
levels  for  each  stage  of  the  auction:  In 
ea«;h  round  of  Stage  One  of  the  auction, 
a  bidder  who  wishes  to  maintain  its 
current  eligibility  is  required  lo  be 
a<;tive  on  licenses  encompassing  at  least 
ftO  pen.eni  of  the  bidding  units  for 
which  it  is  currently  eligible  Failure  to 
maintain  the  requisite  aciivity  level  will 
result  in  a  reduction  in  the  amount  of 
bidding  units  upon  which  a  bidder  will 
he  eligible  to  bid  in  the  next  round  of 
bidding.  During  Stage  One.  if  adivity  is 
l>elow  the  rtfquired  minimum  level, 
eligibility  in  the  next  round  will  be 
calcailated  by  multiplying  the  current 
round  activity  by  five-thirds  (v,). 


Eligibility  for  each  applicant  in  the  first 
round  of  the  auction  is  determined  by 
the  amount  of  the  upfront  payment 
received  and  the  licenses  identified  in 
its  short-form  applic:ation.  In  each  round 
of  Stage  Two,  a  bidder  who  wishes  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  80  percent  of 
the  bidding  units  for  which  it  is  eligible 
in  the  current  round.  During  the  second 
stage,  if  activity  is  below  the  required 
minimum  level,  eligibility  in  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  five- 
fourths  (V«).  In  each  round  of  Stage 
Three,  a  bidder  who  wishes  to  maintain 
its  current  eligibility  is  required  to  be 
active  on  licenses  encompassing  95 
percent  of  the  bidding  units  for  which 
it  is  eligible  in  the  current  round.  In 
Stage  Three,  if  activity  in  the  current 
round  is  below  95  percent  of  current 
eligibility,  eligibility  in  the  next  round 
will  be  calculated  by  multiplying  the 
current  round  activity  by  twenty- 
nineteenths  (^"An).  The  Commission, 
however,  will  retain  the  discretion  to  set 
and.  by  announcement  before  or  during 
the  auction,  vary  the  required  minimum 
activity  levels  (and  asso<:iated  eligibility 
calculations)  for  each  auction  stage,  to 
control  the  pace  of  the  auction  and 
delegates  to  the  Bureau  the  authority  to 
exercise  such  discretion. 

Stage  Transitions 

11.  Stage  transitions  will  be 
determined  by  the  auction  activity  level. 
The  "auction  activity  level"  is  the  sum 
of  the  bidding  units  of  licenses  for 
which  the  high  bid  increased  in  the 
current  round  as  a  percentage  of  the 
total  bidding  units  of  all  licenses  offered 
in  the  auction.  The  cellular  unserved 
auction  will  begin  in  Stage  One  and 
generally  will  move  from  Stage  One  to 
Stage  Two  when  the  auction  activity 
level  is  below  ten  percent  for  three 
conse<:utive  rounds  in  Stage  One.  The 
auction  generally  will  move  from  Stage 
Two  to  Stage  Three  when  the  auction 
activity  level  is  below  five  percent  for 
three  conset:utive  rounds  in  Stage  Two. 
In  no  case  can  the  auction  revert  to  an 
earlier  stage.  The  Commission  will 
retain  the  discretion  to  determine  and 
announce  during  the  course  of  an 
auction  when,  and  if.  to  move  from  one 
auction  stage  to  the  next,  based  on  a 
variety  of  measures  of  bidder  activity, 
including,  but  not  limited  to,  the 
auction  activity  level  as  defined  above, 
the  percentage  of  licenses  (measured  in 
terms  of  bidding  units)  on  which  there 
are  new  bids,  the  number  of  new  bids, 
and  the  percentage  increase  in  revenue. 
The  Commission  delegates  to  the 
Bureau  the  authority  to  exen:ise  such 
discretion. 
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Activity  Waivers 

12.  We  will  provide  bidders  five 
waivers  of  the  above-described  activity 
rule  that  may  be  used  in  any  round 
during  the  course  of  the  auction.  If  a 
bidder's  activity  level  is  below  the 
required  activity  level,  a  waiver  will  be 
applied  automatically. 

A  waiver  will  preserve  current 
eligibility  in  the  next  round.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
service  area. 

13.  Bidders  will  be  afforded  an 
opportunity  to  override  the  automatic 
waiver  mechanism  when  they  place  a 
bid  if  they  intentionally  wish  to  reduce 
their  bidding  eligibility  and  do  not  want 
to  use  a  waiver  to  retain  their  eligibility 
at  its  current  level.  If  a  bidder  overrides 
the  automatic  waiver  mechanism,  its 
eligibility  will  be  permanently  reduced 
(according  to  the  formulas  specified 
above),  and  it  will  not  be  permitted  to 
regain  its  bidding  eligibility  from  a 
previous  round.  An  automatic  waiver 
invoked  in  a  round  in  which  there  are 
no  new  valid  bids  will  not  keep  the 
auction  open.  Bidders  will  have  the 
option  of  entering  an  activity  rule 
waiver  proactiveiy  during  the  bid 
submission  period.  If  a  bidder  submits 

a  proactive  waiver  in  a  round  in  which 
no  other  bidding  activity  occurs,  the 
auction  will  remain  open. 

14.  The  Commission  will  retain  the 
discretion  to  issue  additional  waivers 
during  the  course  of  an  auction  for 
circumstances  beyond  a  bidder's  control 
and  delegates  to  the  Bureau  the 
authority  to  exercise  such  discretion. 
The  Bureau  will  also  have  the  flexibility 
to  adjust  by  Public  Notice  prior  to  an 
auction  the  number  of  waivers 
permitted,  or  to  institute  a  rule  that 
allows  one  waiver  during  a  specified 
number  of  bidding  rounds  Or  during 
specified  stages  of  the  auction. 

Pre- Auction  Application  Procedures 

15.  Before  each  scheduled  auction  for 
cellular  unserved  area  licenses,  the 
Bureau  will  release  an  initial  Public 
Notice  announcing  the  auction.  This 
initial  Public  Notice  will  specify  the 
license(s)  to  be  auctioned,  the  time  and 
place  for  the  auction,  and  other 
important  information  concerning  the 
procedures,  terms,  and  conditions  of  the 
auctions.  The  initial  Public  Notice  will 
also  specify  the  filing  deadline  for  short- 
form  applications. 

16.  Potential  bidders  who  currently 
have  long-form  applications  (FCC  Form 
401  or  FCC  Form  600)  on  file  for  the 
cellular  unserved  area  licenses  being 
offered  in  the  first  auction  will  be 
required  to  submit  a  short-form 


application  (FCC  Form  175)  by  a  date 
specified  in  the  initial  Public  Notice  to 
participate  in  the  cellular  unserved  area 
auction.  Those  applicants  who  filed 
their  applications  on  the  FCC  Form  401 
will  be  required  to  resubmit  their 
applications  on  an  FCC  Form  600,  and 
we  will  waive  the  filing  fee  for  the  FCC 
Form  600.  Those  applicants  will  not 
have  to  repeat  information  which  is 
contained  on  the  FCC  Form  401. 

17.  This  requirement  will  provide 
current  applicants  with  the  opportunity 
to  file  their  short- form  applications 
electronically.  The  Bureau  will  provide 
detailed  instructions  on  electronic  filing 
in  a  Public  Notice  prior  to  the  auction. 
For  the  first  auction  for  cellular 
unserved  area  licenses,  all  other 
potential  bidders  will  also  be  required 
to  submit,  either  electronically  or 
manually,  a  short-form  application  by 
the  date  specified  in  the  Public  Notice 
announcing  the  auction.  If  the 
Commission  receives  only  one 
application  that  is  acceptable  for  filing  - 
for  a  particular  frequency  block  and 
there  is  thus  no  mutual  exclusivity,  the 
Bureau  will  cancel  the  auction  for  this 

,  license.  Phase  I  applicants  would  then 
file  a  long-form  application  (FCC  Form 
600)  by  a  date  established  by  the 

Bureau.  Phase  II  applicants  would  not 
file  another  long- form  application  (FCC 

Form  600,  since  one  would  already  be 

on  file. 

Upfront  Payments 

18.  We  are  establishing  a  uniform 
upfront  payment  amount  of  $5,000  per 
license.  A  bidder  may  file  applications 
for  every  license  being  auctioned,  but  its 
upfront  payment  should  reflect  the 
maximum  number  of  licenses  it  seeks  to 
win. 

19.  Upfront  payments  will  be  due  by 
a  date  specified  by  Public  Notice,  but 
generally  not  later  than  14  days  before 

a  scheduled  auction.  To  receive  a  bidder 
identification  number,  the  applicant  or 
its  representative  will  be  required  to 
deposit  with  Mellon  Bank,  by  cashiers' 
check  or  wire  transfer,  at  least  $5,000. 
During  the  auction,  bidders  will  be 
required  to  provide  their  bidder 
identification  numbers  when  submitting 
bids.  The  highest  bidder  for  each  license 
will  be  asked  to  sign  a  bid  confirmation 
form.  The  upfront  money  will  later  be 
counted  toward  the  down  payment  for 
the  license.  During  the  period  that 
upfront  payment  deposits  are  held 
pending  ultimate  award  of  the  license, 
the  interest  that  accrues  will  be  retained 
by  the  Government. 

Down  Payments 

20.  Winning  bidders  will  be  required 
to  supplement  their  upfront  payments  to 


bring  their  total  deposit  with  the 
Commission  up  to  at  least  20  percent  of 
the  final  payment  due  for  the  license(s) 
won  in  that  particular  auction.  If  the 
upfront  payment  already  tendered 
amounts  to  20  percent  or  more  of  the 
winning  bid.  no  additional  deposit  will 
be  required.  If  the  upfinnt  payment  on 
deposit  is  greater  than  20  percent  of  the 
winning  bid  amount  after  deducting  any 
bid  withdrawal  and  default  penahies 
due,  the  additional  monies  will  be 
refunded.  If  a  bidder  has  withdrawn  a 
bid  or  defaulted  but  the  amount  of  the 
payment  cannot  yet  be  determined,  the 
bidder  will  be  required  to  make  a 
deposit  of  20  percent  of  the  amount  bid 
on  such  licenses.  When  it  becomes 
possible  to  calculate  and  assess  the 
payments,  any  excess  deposit  will  be 
refrmded.  Upfront  payments  will  be 
applied  to  such  deposits,  and  to  bid 
withdrawal  and  default  assessments 
due,  before  beir\g  applied  toward  the 
bidder's  down  payment  on  licenses  the 
bidder  has  won. 

21.  The  winning  bidders  will  be 
required  to  submit  the  required  down 
payment  by  cashier's  check  or  wire 
transfer  to  Mellon  bank  by  a  date  to  be 
sf>ecified  by  Public  Notice,  generally 
within  five  business  days  following  the 
close  of  bidding.  The  Commission  will 
hold  the  down  payment  until  the  high 
bidder  has  been  awarded  the  license 
and  has  paid  the  remaining  balance  due 
on  the  license. 

Full  Payment 

22.  Long-form  applications  (FCC  Form 
600)  will  be  due  from  successful  Phase 
I  bidders  within  ten  (10)  business  days 
after  they  have  been  notified  of  their 
winning  bidder  status,  including  those 
applicants  who  have  an  FCC  Form  401 
currently  on  file  who  are  required  to 
refile  on  FCC  Form  600.  Thus,  FCC 
Form  600  applications  will  be  due  from 
all  successful  Phase  I  bidders  on  the 
same  date.  If  a  filing  fee  is  required,  the 
general  rules  governing  the  submission 
of  fees  will  apply  except  for  applicants 
who  currently  have  FCC  Form  401 
applications  on  file.  Once  we  have 
reviewed  a  long-form  application  and 
have  made  an  initial  determination  that 
the  applicant  is  qualified,  we  will 
release  a  Public  Notice  that  the  long- 
form  applications  have  been  accepted. 
This  Public  Notice  will  trigger  the  filing 
window  for  petitions  to  deny.  After 
resolution  of  p>etitions  to  deny,  the 
Commission  will  later  release  a  Public 
Notice  announcing  that  the  Commission 
is  prepared  to  award  licenses. 
Applicants  will  be  required  to  submit 
full  payment  for  the  license(s)  within 
five  days  of  the  release  of  this  Public 
Notice.  If  the  Commission  denies  all 
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petitions  to  deny,  and  is  otherwise 
satisfied  that  the  nppUcant  is  quaUfled. 
the  Commission  will  grant  the  license 
generally  within  ten  (lU)  husiness  days 
after  receiving  full  payment. 

23.  Phase  I  or  Phase  II  applicants  with 
iong-fomi  applications  (FCC  Form  401 
or  FCC  Form  600)  currently  on  file  will 
he  permitted  to  make  both  minor  and 
major  modifications  to  their  FCC  Form 
600  applications,  including  ownership 
changes  or  changes  in  the  identification 
of  parties  to  bidding  consortia  on  or 
before  the  date  of  the  auction.  Other 
applicants  will  not  tie  permitted  to  make 
any  major  modifications  to  their 
applications,  including  ownership 
changes  or  changes  in  the  identification 
of  parties  to  bidding  consortia. 
Prospective  bidders  in  a  Phase  I  am.tion 
should  be  aware  that  their  single  major 
modification  application  permits  them 
to  bid  for  a  license  to  cover  all  unserved 
areas  in  that  particular  market.  Phase  II 
applicants  are  limited  to  bidding  for  the 
ability  to  serve  only  the  areas  des<:ribed 
in  the  technical  parameters  shown  in 
their  FCC  Form  600  application  and  do 
not  hold  any  rights  to  any  unserved  area 
not  covered  in  this  application. 

Bid  Withdrawal.  Default,  and 
Disqualification 

24.  Any  bidder  who  withdraws  a  high 
bid  during  an  auction  before  the 
Commission  declares  bidding  closed,  or 
defaults  by  failing  to  remit  the  required 
down  payment  within  the  prescribed 
time,  would  be  required  to  reimburse 
the  Commission  in  the  amount  of  the 
difference  between  its  high  bid  and  the 
amount  of  the  winning  bid  the  next  time 
the  license  is  offered  by  the 
Commission,  if  the  subsequent  winning 
bid  is  lower  After  bidding  closes,  we 
will  apply  §  1.2104(g)(2)  of  the 
Commi-ision's  rules  to  assess  a 
defaulting  auction  winner  an  additional 
payment  of  three  percent  of  the 
siibsttqueiil  winning  bid  or  three  percent 
of  the  amount  of  the  defaulting  bid. 
whichever  is  h)ss.  The  additional  three 
percent  payment  is  ciesigiUHl  to 
encourage  bidders  who  wish  to 
withdraw  their  bids  to  do  so  before 
hiiiding  cea.sos.  We  will  hold  deposits 
made  by  defaulting  or  disquaiifie<l 
auction  winners  until  full  payment  is 
made  Hiilities  thai  obtain  their  licenses 
thmugh  the  auction  prtKiess  will  forfeit 
all  monies  paid  to  the  Commission  if 
their  licenses  are  rtnoked  or  (  ancele«l 

2.'i  In  the  event  an  auction  winner 
defaults  or  is  otherwise  disqualified 
after  an  auction  is  clcjsed.  the 
Commission  must  exen.ise  our 
dis<:retion  to  de<.ide  whether  to  hold  a 
new  auction  or  offer  the  license  to  the 
s4N:ond  highest  bidder  In  the  unlikely 


event  that  there  is  more  than  one  bid 
withdrawal  on  the  same  license,  we  will 
hold  each  withdrawing  bidder 
responsible  for  the  difference  between 
its  withdrawn  bid  and  the  amount  of  the 
winning  bid  the  next  time  the  license  is 
offered  by  the  Commission. 

Transfer  Disclosure  Provisions 

26.  We  conclude  that  the  transfer 
disclosure  requirements  of  §  1.2111(a) 
should  apply  to  all  cellular 
radiotelephone  licenses  for  unserved 
areas  obtained  through  the  com(>etitive 
bidding  process.  Licensees  transferring 
their  licenses  within  three  years  after 
the  initial  unserved  area  license  grant 
will  be  required  to  file,  together  with 
their  transfer  applications,  the 
associated  contracts  for  sale,  option 
agreements,  management  agreements, 
and  all  other  documents  disclosing  the 
total  consideration  received  in  return  for 
the  transfer  of  their  licenses. 

Performance  Requirements 

27.  We  will  not  adopt  additional 
performance  requirements  for  the 
cellular  unserved  area  licenses  beyond 
those  already  provided  in  the  service 
rules  for  all  auctionable  services. 

Rules  Prohibiting  Collusion 

28.  We  will  subject  cellular  unserved 
area  licensees  to  the  rules  prohibiting 
collusion  embodied  in  §§  1.2107(d)  and 
1.2105(c)  of  the  Commission's  rules. 
Bidders  will  be  required  by 

§  1.2105(a)(2)  to  identify  on  their  short- 
form  applications  all  parties  with  whom 
they  have  entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships,  or  other  agreements  or 
understandings  that  relate  to  the 
competitive  bidding  pro<:ess.  Bidders 
will  be  required  to  certify  that  they  have 
not  entered  and  will  not  enter  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  with 
any  parties,  other  than  those  identified, 
regarding  the  amount  of  their  bid. 
bidding  strategies,  or  the  particular 
properties  on  which  they  will  or  will 
not  bid.  In  light  of  our  de<;ision  to  apply 
*»  1.2105  to  mutually  exclusive  cellular 
radiotelephone  applicants  for  unserved 
areas,  we  are  modifying  §  22.949(c) 
which  currently  provides  that 
settlements  among  all  applicants  with 
mutually  exclusive  appliciitions  (full 
settlements)  for  unserved  areas  must  be 
filed  no  later  than  fifteen  (15)  days 
iKsfore  the  competitive  bidding 
pro<;edure  is  scheduled  to  take  place.  To 
provide  consistency  with  auction  rules 
for  other  services.  §  22.949(c)  will  now 
reflect  that  full  settlements  mu.st  be  filed 
no  later  than  the  deadline  for  the  short- 
form  application  (FCC  Form  175). 


29.  Although  applicants  may  not 
make  major  modifications  to  their  short- 
form  applications,  a  single  member  of  a 
bidding  consortium  may  withdraw  from 
a  consortium  only  in  a  particular  RSA 
or  MSA(s),  but  otherwise  remain  in  the 
consortium  for  purposes  of  bidding  on 
all  other  markets  specified  on  the  short- 
form  application.  However,  such 
arrangements  to  assign  the  member's 
interests  in  particular  licenses  to  other 
consortium  members  after  the  auction 
must  be  disclosed  on  an  original  or 
amended  short-form  application,  and  a 
request  to  transfer  or  assign  the  license 
also  must  be  filed  in  conjunction  with 
the  long-form  application. 

30.  Section  1.2107(d)  provides  that,  as 
an  exhibit  to  the  long-form  application, 
the  applicant  must  provide  a  detailed 
explanation  of  the  terms  and  conditions 
and  parties  involved  in  any  bidding 
consortia,  joint  venture,  partnership  or 
other  agreement  or  arrangement  it  had 
entered  into  relating  to  the  competitive 
bidding  process  prior  to  the  time  the 
bidding  was  completed.  The  rule 
provides  that  such  agreements  must 
have  been  entered  into  prior  to  the  filing 
of  the  short-form  application.  Section 
1.2105(c).  however,  provides  an 
exception  to  that  prohibition  for  bidders 
who  have  not  filed  short -form 
applications  for  licenses  in  any  of  the 
same  geographic  license  areas  because 
of  the  low  risk  of  anticompetitive 
conduct  among  those  bidders.  Those 
bidders  may  enter  into  such 
discussions,  consortia,  or  arrangements, 
or  add  equity  partners,  during  the 
course  of  an  auction  provided  that  such 
changes  do  not  result  in  a  change  of 
control  of  the  applicant.  We  will  also 
permit  communications  among  bidders 
concerning  matters  unrelated  to  the 
license  auctions,  except  for 
communications  resulting  in  a  transfer 
of  control  of  (tie  applicant. 

Designated  Entities 

31.  We  believe  it  is  unnecessary  to 
create  special  provisions  for  designated 
entities  in  the  auctions  for  cellular 
unserved  area  radiotelephone  licenses. 
Unlike  broadband  PCS.  which  is  a  new 
service  that  attracts  many  entrepreneurs 
to  the  wireless  telecommunications 
arena,  unserved  area  licenses  in  the 
cellular  radiotelephone  .service  are 
highly  specialized  licenses  that  are 
valued  mainly  by  a  disc:rete  group  of 
entrepreneurs.  In  addition,  because 
cellular  unserved  area  radiotelephone 
service,  charaderized  by  small 
geographic  areas  that  were  not  covered 
by  the  initial  cellular  licensee  during 
the  five-year  build-out  period,  is  not  a 
capital-intensive  service,  we  expect  that 
designated  entities  who  are  interested  in 
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participating  in  provision  of  the  service 
will  more  easily  access  the  capital 
needed  to  participate  in  the  auction. 

Procedural  Matters 

32.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  604,  the 
Commission's  final  analysis  for  the 
Ninth  Report  and  Order  is  as  follovtrs: 

33.  Need  for  and  purpose  of  the 
action.  As  a  result  of  new  statutory 
authority,  the  Commission  may  utilize 
competitive  bidding  mechanisms  in  the 
grant  of  certain  initial  licenses.  The 
Commission  published  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
within  the  Notice  of  Proposed  Rule 
Making,  Implementation  of  Section 
309(1)  of  the  Communications  Act — 
Competitive  Bidding,  FP  Docket  No.  93- 
253,  58  PR  53489  (Oct.  15,  1993),  8  FCC 
Red  7635  (1993)  {Auctions  NPRM)  and 
published  a  Final  Regulatory  Flexibility 
Analysis  within  the  Competitive 
Bidding  Second  Report  and  Order, 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding,  PP  Docket  No.  93-253,  59  FR 
22980  (May  4, 1994),  9  FCC  Red  2348 
(1994)  (Competitive  Bidding  Second 
Report  and  Order).  As  noted  in  that 
previous  final  analysis,  this  proceeding 
will  establish  a  system  of  competitive 
bidding  for  choosing  among  certain 
appUcations  for  initial  hcenses. 

34.  Issues  raised  in  response  to  the 
IRFA.  The  IRFA  in  PP  Docket  No.  93- 
253  noted  that  the  proposals  under 
consideration  in  the  Auctions  NPRM 
included  the  possibiUty  of  new 
reporting  and  recordkeeping 
requirements  for  a  number  of  small 
business  entities.  No  commenters 
responded  specifically  to  the  issues 
raised  in  the  IRFA.  We  have  made  some 
modifications  to  the  proposed 
requirements  as  appropriate. 

35.  Significant  alternatives  considered 
and  rejected.  All  significant  alternatives 
have  been  addressed  in  the  Competitive 
Bidding  Second  Report  and  Order. 

36.  With  respect  to  the  Ninth  Report 
and  Order,  a  Final  Regulatory 
Flexibility  Analysis  (FRFA),  in 
comphance  with  5  U.S.C.  801,  is 
provided  as  follows: 

Final  Regulatory  Flexibility  Analysis 

37.  As  required  by  Section  603  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  603 
(RFA),  an  Initial  Regulatory  Flexibifity 
Analysis  (IRFA)  was  incorporated  in  the 
Auctions  NPRM.  The  Commission 
sought  written  pubUc  comments  on  the 
proposals  in  the  Auctions  NPRM 
including  on  the  IRFA.  The 
Commission's  Final  Regulatory 
FlexibiUty  Analysis  (FOT'A)  in  this 
Order  conforms  to  the  RFA,  as  amended 


by  the  Contract  with  America 
Advancement  Act  of  1996  (CWAAA), 
Public  Law  104-131. 110  Stat.  847 
(1996). 

A.  Need  for  and  Objective  of  the  Rules 

38.  This  Report  and  Order  adopts 
final  auction  rules  that  will  enable  the 
Commission  to  complete  the  Ucensing 
of  unserved  areas  in  the  cellular 
radiotelephonic  service.  Initial  cellular 
operators  were  given  a  five-year  period 
during  which  to  expand  their  systems 
within  Metropohtan  Service  Areas 
(MSAs)  and  Rural  Statistical  Areas 
(RSAs)  in  which  they  are  licensees.  The 
Commission  adopted  an  appUcation 
processing  approach  that  has  two 
phases  for  all  celluleu-  markets  in  which 
the  five-year  period  has  expired  or  will 
expire  in  the  future.  The  Commission 
now  adopts  competitive  bidding  as  the 
appropriate  method  to  award  licenses 
from  among  mutually  exclusive 
applications  for  unserved  areas  filed 
after  July  26, 1993,  in  light  of  the 
competitive  bidding  authority  contained 
in  the  Omnibus  Budget  ReconciUation 
Act  of  1993.  In  adopting  these  rules  for 
the  provision  of  cellular  service  in 
imserved  areas,  the  Commission's 
objectives  are  to:  (1)  foster  the  creation 
of  a  seamless  and  integrated  nationv«ride 
cellular  service,  so  that  subscribers  can 
receive  high  quality  cellular  service 
throughout  the  nation,  and  (2)  make 
cellular  service  available  to  the  pubUc 
as  expeditiously  as  possible. 

B.  Summary  of  Issues  Raised  by  Public 
Comment  on  the  Initial  Regulatory 
FlexibiUty  Analysis 

39.  The  Commission  included  an 
Initial  Regulatory  FlexibiUty  Analysis 
(IRFA)  within  the  Auctions  NPRM  and 
pubUshed  a  Final  Regulatory  FlexibiUty 
Analysis  (FRFA)  in  the  Competitive 
Bidding  Second  Report  and  Order,  the 
initiating  document  for  this  item.  TTiere 
were  no  specific  comments  in  response 
to  the  IRFA  or  the  FRFA.  With  respect 
to  comments  received  in  response  to  the 
Auctions  NPRM  from  the  initiating 
proceeding,  the  majority  of  comments 
that  related  to  celliilar  unserved  areas 
focused  on  whether  auctions  should  be 
used  for  pending  appUcations  or 
whether  the  Commission  should  use 
lotteries  to  award  those  Ucenses.  This 
issue  was  resolved  in  the  Competitive 
Bidding  Second  Report  and  Order  in 
which  the  Commission  determined  that 
unless  specifically  excluded,  Ucenses 
for  the  PubUc  Mobile  Radio  Service, 
including  unserved  area  Ucenses, 
should  be  awarded  through  competitive 
bidding.  The  Competitive  Bidding 
Second  Report  and  Order  also 
prescribed  general  rules  and  procedures. 


including  a  broad  menu  of  competitive 
bidding  methods,  to  be  used  for  all 
auctionable  services. 

C.  Projected  Reporting,  Recordkeeping 
and  Other  CompUance  Requirements  of 
the  Rules 

40.  Authorizing  use  of  simultaneous 
multiple  round  auctions. 

The  Commission  is  adopting  a  rule 
which  will  permit  cellular  unserved 
areas  to  be  auctioned  using  a 
simultaneous  multiple  round  auction. 
This  type  of  auction  has  the  advantage 
of  providing  bidders  full  flexibiUty  to 
bid  for  any  Ucense  as  more  information 
becomes  available  during  the  course  of 
the  auction.  A  simultaneous  multiple 
round  auction  will  allow  remote  access 
to  bidding  software,  auction 
information,  bid  submission  and  results. 
This  will  make  it  easier  for  small 
business  operators  to  participate  in  an 
auction  without  leaving  their  places  of 
business.  Also,  it  will  make  information 
concerning  the  status  of  the  auction 
easier  to  access,  which  will  reduce  the 
administrative  burden  on  participants  in 
the  auction. 

Short  Form  Applications  Required 

41.  AppUcants  for  Phase  I  licenses 
were  required  to  file  an  FCC  Form  464 
within  31  days  after  the  expiration  of 
the  five-year  build-out  period  of  the 
authorized  5ystem(s)  on  the  channel 
block  requested  in  the  market 
containing  the  unserved  area.  The 
adopted  auction  rules  require  aU  Phase 
I  auction  appUcants  to  file  a  short-form 
application  (FCC  Form  175)  prior  to  the 
fiUng  deadline  announced  by  PubUc 
Notice.  The  short-form  appUcations 
require  appUcants  to  provide 
information  required  by  §  1.2105(a)(2)  of 
the  Commission's  Rules.  The  short-form 
appUcations  are  used  to  determine  if 
there  is  mutual  exclusivity  for  a  Ucense. 

42.  Also,  potential  bidders  who 
currently  have  long-form  appUcations 
(FCC  Form  401  or  FCC  Form  600)  on  file 
for  the  cellular  unserved  area  Ucenses 
vriU  be  required  to  submit  a  short-form 
appUcation  (FCC  Form  175)  by  a  date 
specified  in  the  initial  Public  Notice  to 
participate  in  the  cellular  unserved 
auction. 

43.  The  Commission  does  not  beUeve 
requiring  all  appUcants  to  file  a  short- 
form  appUcation  is  burdensome  because 
the  information  requirement  is  not 
substantial.  Submitting  a  short-fonn 
appUcation  may  be  beneficial  by 
providing  the  appUcants  vfith  the 
opportimity  to  file  their  short-forms 
electronically.  Those  appUcants  who 
file  their  appUcations  electronicaUy  will 
have  the  option  of  bidding  in  the 
auction  either  electronically  or 
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lelephonically.  The  CUjmmission  is 
moving  toward  Hle<:troni<;  filing  of  short- 
forms  applications  to  streamline  the 
administrative  pro<:ess  for  atKiion 
participants. 

( ipfront  Payment 

44.  The  Commission  is  adopting  a 
rule  requiring  ea<:h  auction  participant 
to  make  an  upfront  payment  in  the 
amount  of  $5,0(X)  per  license  prior  to 
the  beginning  of  an  auction.  An  upfront 
payment  provides  some  degree  of 
assurance  that  only  serious,  qualified 
bidders  will  participate  in  the  auction 
and  serves  as  a  deterrent  to  the  filing  of 
spe<:ulative  applications  which  would 
delay  the  provision  of  (»llular  service  to 
the  public.  Upfront  payments  will  be 
due  by  a  date  specified  by  Public 
Notice.  The  upfront  money  will  later  be 
counted  toward  the  down  payment  for 
the  license.  Bidders  who  do  not  make 
the  winning  bid  will  be  refunded  their 
upfront  payment  minus  any  applicable 
bid  withdrawal  or  default  payments. 
The  upfront  payment  procedures  should 
keep  the  auction  process  simple  and 
keep  the  costs  down  for  entrepreneurs 
who  wish  to  bid  on  only  a  few  licenses. 

D.  Description  and  Estimate  of  Small 
Entities  Subjmrt  to  the  Rules 

45.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  cellular  licensees. 
Therefore,  the  applii:able  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  radiotelephone 
companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1.500 
persons.  Since  the  Regulatory  Flexibility 
At:t  amendments  were  not  enacted  until 
after  the  record  in  this  pro«;eeding  was 
closed,  the  (k)mmission  was  unable  to 
request  information  regarding  the 
number  of  small  cellular  businesses  and 
is  unable  at  this  time  to  determine  the 
pre«:ise  number  of  cellular  firms  which 
are  small  businesses. 

46.  The  size  data  provided  by  the  SBA 
does  not  enable  the  Commission  to 
make  a  meaningful  estimate  of  the 
number  of  cellular  providers  which  are 
small  entities  beiause  it  combines  all 
radiotelephone  companies  with  500  or 
mure  employees.  We  therefore  used  the 
1992  Census  of  Transportation. 
Communications,  and  Utilities. 
(xindu«:ted  by  the  Bureau  of  the  Census, 
which  is  the  most  re<.ent  information 
available  This  document  shows  that 
only  12  radiotelephone  firms  out  of  a 
total  of  1,178  su«;h  firms  which  operated 
during  1992  had  1.000  or  more 
employees.  Therefore,  even  if  all  12  of 
these  firms  were  cellular  telephone 


companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  We  assume,  for  purposes  of 
our  evaluations  and  conclusions  in  this 
FRFA.  that  all  of  the  current  cellular 
licensees  are  small  entities,  as  that  term 
is  defined  by  the  SBA.  Although  there 
are  1.758  cellular  licenses,  we  do  not 
know  the  exact  number  of  cellular 
licensees,  because  a  cellular  licensee 
may  own  several  licenses. 

K  Steps  Taken  to  Minimize  the  Burdens 
on  Small  Entities 

47.  The  rules  adopted  in  the  Ninth 
Report  and  Order  are  designed  to 
minimize  burdens  on  small  businesses 
who  may  participate  in  the  competitive 
bidding  process.  By  adopting  a 
simultaneous  multiple  round  design  for 
cellular  unserved  area  auctions,  but 
reserving  discretion  to  use  an  alternative 
competitive  bidding  design,  the 
Commission  adds  flexibility  to  its 
process  for  awarding  licenses.  The 
r>ommission  intends  to  allow  only 
remote  bidding.  Bidders  will  be  able  to 
submit  bids  from  remote  locations 
electronically  using  special  bidding 
software,  or  via  telephone.  One 
advantage  of  simultaneous  multiple 
round  auctions  is  that  they  can  make  it 
possible  for  bidders  to  participate  from 
their  own  places  of  business. 

F.  Significant  Alternatives  Considered 
and  Rejected 

48.  In  1994,  the  Commission 
established  procedures  to  ensure  that 
licenses  awarded  by  auction  were 
disseminated  to  a  wide  variety  of 
applicants,  including  small  businesses, 
but  left  the  decision  whether  and  how 
to  use  spe<:ial  provisions  to  the 
subsequent  Reports  and  Orders 
designating  specific  competitive  bidding 
rules  for  a  particular  service.  For 
cellular  unserved  area  radiotelephone 
licenses,  the  Commission  considered 
and  rejected  creating  special  provisions 
for  designated  entities  such  as  small 
businesses.  The  Commission  believed 
that  creating  special  provisions  was 
unnecessary.  Unlike  licenses  for  new 
wireless  telecommunications  services 
such  as  PCS  which  attract  numerous 
entrepreneurs  and  existing  licensees 
from  other  services,  cellular  unserved 
area  licenses  are  highly  specialized 
licenses  within  limited  geographic 
boundaries  that  are  valued  mainly  by  a 
dist^rete  group  of  entities  (most  of  whom 
are  already  providing  cellular  service  in 
adjacent  areas).  In  addition,  the 
Commission  anticipates  that  few 
markets  will  attract  significant  bids. 
Cellular  unserved  areas  typically  are 
small  geographic  areas,  which  most 
likely  would  entail  smaller  build-out 


costs  as  compared  to  other  wireless 
telecommunications  services.  As  a 
result,  the  Commission  expects  that 
small  businesses  who  are  interested  in 
participating  in  provision  of  this  service 
may  more  easily  access  the  capital 
needed  to  participate  in  the  auction. 

G.  Commission's  Outreach  Efforts  to 
Learn  of  and  Respond  to  the  Views  of 
Small  Entities  Pursuant  to  5  U.S.C.  609 

49.  Because  the  petitions  and 
comments  were  filed  in  this  proceeding 
prior  to  the  enactment  of  the  1996 
Regulatory  Flexibility  Act  amendments, 
the  Commission  did  not  seek  specific 
comments  regarding  small  entities' 
views  of  these  rules  being  adopted.  In 
the  overall  proceeding  in  which  this 
item  was  adopted,  however,  the 
Commission  sought  comment  on  how 
the  Commission  could  achieve  the 
objectives  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  related  to 
designated  entities  such  as  small 
businesses. 

H.  Report  to  Congress 

50.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  4 
use.  801(a)(1)(A).  A  copy  of  this  FRFA 
will  also  be  published  in  the  Federal 
Register. 

51.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  Sections 
4(1),  303(r).  309(j),  and  332  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(1).  303(r). 
309(j),  and  332.  this  Ninth  Report  and 
Order  is  adopted  and  Part  22  of  the 
Commission's  Rules  IS  AMENDED  as 
set  forth  below. 

52.  It  is  further  ordered  that  the  rule 
amendments  set  forth  below  will 
become  effective  December  16.  1996. 

List  ofSubiecU  in  47  CFR  Part  22 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
WtUiam  F.  Galon, 
Acting  Secretary. 

Rule  Changes 

Part  22  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  22— PUBUC  MOBILE  SERVICES 

1.  The  authority  citation  for  Part  22  is 
revised  to  read  as  follows: 
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Authority:  Sections  4,  303,  309  and  332,  48 
Stat.  1066,  1082,  as  amended;  47  U.S.C.  154, 
303,  309  and  332,  unless  otherwise  noted. 

2.  Section  22.943  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

f  22.943    UmitatkNW  on  assignments  and 
transfers  of  cellular  auttiorizatlons. 

•        •        *         *        • 

(b)*   •   * 

(3)  An  applicant  seeking  approval  for 
a  transfer  of  control  or  assignment 
(otherwise  permitted  under  the 
Commission's  Rules.  47  CFR  chapter  I) 
of  a  license  within  three  years  of 
receiving  a  new  license  through  a 
competitive  bidding  procedure  must, 
together  with  its  application  for  transfer 
of  control  or  assignment,  file  with  the 
Commission  a  statement  indicating  that 
its  license  was  obtained  through 
competitive  bidding.  Such  applicant 
must  also  file  with  the  Commission  the 
other  documents  and  information  set 
forth  in  §  1.2111  of  this  chapter. 

3.  Section  22.949  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  22.949    Unserved  area  licensing  process. 

(c)  Settlements  among  some,  but  not 
all,  applicants  with  mutually  exclusive 
applications  for  unserved  areas  (partial 
settlements)  are  prohibited.  Settlements 
among  all  applicants  with  mutually 
exclusive  applications  (full  settlements) 
are  allowed  and  must  be  filed  no  later 
than  the  date  that  the  FCC  Form  175 
(short-form)  is  filed. 

4.  New  §§  22.960  through  22.967  are 
added  to  Part  22,  Subpart  H,  to  read  as 
follows: 

i  22.960    Cellular  unserved  area 
radioleieplione  licenses  sut>iect  to 
competitive  bidding. 

Mutually  exclusive  initial 
applications  for  cellular  unserved  area 
Phase  1  and  Phase  II  licenses  filed  after 
July  26,  1993,  are  subject  to  competitive 
bidding  procedures.  'The  general 
competitive  bidding  procedures  found 
in  part  1.  subpart  Q,  of  this  chapter  will 
apply  unless  otherwise  provided  in  this 
part. 

S  22.961    Competitive  bidding  design  for 
cellular  unaerved  area  radioleieplione 
licensing. 

The  Commission  will  employ  a 
.  simultaneous  multiple  round  auction 
design  when  choosing  from  among 
mutually  exclusive  initial  applications 
to  provide  cellular  unserved  area 
radiotelephone  service,  unless 
otherwise  specified  by  the  Wireless 


Telecommunications  Bureau  before  the 
auction. 

§22.962    Competitive  bidding  mechsnisms. 

(a)  Grouping.  All  cellular  unserved 
area  Phase  I  and  Phase  II  licenses  will 
be  auctioned  simultaneously,  unless  the 
Wireless  Telecommunications  Bureau 
announces,  by  Public  Notice  prior  to  the 
auction,  an  alternative  auction  scheme. 

(b)  Minimum  bid  increments.  The 
Wireless  Telecommunications  Bureau 
will,  by  announcement  before  or  during 
an  auction,  require  minimum  bid 
increments  in  dollar  or  percentage 
terms. 

(c)  Stopping  rules.  The  Wireless 
Telecommunications  Bureau  will 
establish  stopping  rules  before  or  during 
multiple  round  auctions  in  order  to 
terminate  an  auction  within  a 
reasonable  time. 

(d)  Activity  rules.  The  Wireless 
Telecommunications  Bureau  will 
establish  activity  rules  which  require  a 
minimum  amount  of  bidding  activity.  In 
the  event  that  the  Wireless 
Telecommunications  Bureau  establishes 
an  activity  rule  in  connection  with  a 
simultaneous  multiple  round  auction, 
each  bidder  will  be  entitled  to  request 
and  will  be  automatically  granted  a 
certain  number  of  waivers  of  such  rule 
during  the  auction. 

$22,963    WlttKlrawai,de(auNand 
disqualification  payments. 

(a)  During  the  course  of  an  auction 
conducted  pursuant  to  §  22.961,  the 
Commission  will  impose  payments  on 
bidders  who  withdraw  high  bids  during 
the  course  of  an  auction,  who  default  on 
payments  due  after  an  auction  closes,  or 
who  are  disqualified. 

(b)  Bid  withdrawal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high 
bid  during  the  course  of  an  auction  will 
be  subject  to  a  payment  equal  to  the 
difference  between  the  amount  bid  and 
the  amount  of  the  winning  bid  the  next 
time  the  license  is  offered  by  the 
Commission.  No  withdrawal  payment 
would  be  assessed  if  the  subsequent 
winning  bid  exceeds  the  withdrawn  bid. 
This  p>ayment  amount  will  be  deducted 
from  any  upfront  payments  or  down 
payments  that  the  withdrawing  bidder 
has  deposited  with  the  Commission. 

(c)  Default  or  disqualification  after 
close  of  auction.  If  a  high  bidder 
defaults  or  is  disqualified  after  the  close 
of  such  an  auction,  the  defaulting  bidder 
will  be  subject  to  the  payment  in 
paragraph  (a)  of  this  section  plus  an 
additional  penalty  equal  to  three  (3) 
percent  of  the  subsequent  winning  bid. 
If  the  subsequent  winning  bid  exceeds 
the  defaulting  bidder's  bid  amount,  the 
3  percent  payment  will  be  calculated 


based  on  the  defaulting  bidder's  bid 
amount.  These  amounts  will  be 
deducted  from  any  upfront  payments  or 
down  payments  that  the  defauhing  or 
disqualified  bidder  has  deposited  with 
the  Commission. 


S  22.964 

175). 


Bidding  application  (FCC  Form 


All  applicants  who  wish  to  participate 
in  competitive  bidding  for  cellular 
unserved  area  radiotelephone  licenses 
must  submit  applications  on  FCC  Form 
175  pursuant  to  §  1.2105  of  this  chapter. 
The  Wireless  Telecommunications 
Bureau  will  issue  a  Public  Notice 
announcing  the  availability  of  cellular 
unserved  area  Phase  I  and  Phase  II 
licenses  and,  in  the  event  that  mutually 
exclusive  applications  are  filed,  the  date 
of  the  auction  for  those  licenses.  This 
Public  Notice  will  specify  the  date  on  or 
before  which  applicants  intending  to 
participate  in  a  cellular  unserved  area 
radiotelephone  service  auction  must  file 
their  applications  in  order  to  be  eligible 
for  that  auction,  and  it  will  contain 
information  necessary  for  completion  of 
the  application  as  well  as  other 
important  information  such  as  the 
materials  which  must  accompany  the 
short  form,  any  upfront  payment  that 
will  need  to  be  submitted,  and  the 
location  where  the  application  must  be 
filed. 

§  22.965    SutMnission  of  upfront  paymfnts 
and  down  payments. 

(a)  Each  bidder  in  the  cellular 
unserved  radiotelephone  service 
auction(s)  will  be  required  to  piay  the 
Commission,  immediately  prior  to  the 
auction,  by  cashier's  check  or  by  wire, 
at  least  $5,000  in  order  to  get  a  bidder 
identification  number.  The  upfront 
money  will  later  be  counted  toward  the 
full  payment  of  the  license. 

(b)  Each  winning  bidder  in  the 
cellular  unserved  radiotelephone 
service  auction(s)  will  be  required  to 
make  a  down  payment  to  the 
Commission's  lock-box  bank  in  an 
amount  sufficient  to  bring  its  total 
deposits  up  to  20  percent  of  its  winning 
bid  within  five  business  days  after  the 
close  of  the  auction,  or  by  a  date 
specified  by  Public  Notice.  The 
remainder  of  the  full  p>ayment  for  the 
license  shall  be  paid  within  5  days 
following  the  release  of  a  Public  Notice 
that  will  indicate  that  the  Commission 
is  prepared  to  award  the  license(s).  The 
Commission  will  grant  the  license 
generally  within  ten  (10)  business  days 
after  receiving  full  payment. 

§  22.966    Long-form  applications. 

Each  winning  bidder  will  be  required 
to  submit  a  long-form  application  on 
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KCi;  Form  MM)  wilhitj  tttii  (10)  biisiimss 
(Inys  aflfT  Ihmii><  noliliiul  hv  Piiblu 
Notu  i<  tJi.it  It  IS  th»f  wmniiin  hi(l(l«»r 
Applualioris  oil  Hi.  Form  H(M)  shiill  U« 
suhmitttMi  pursuant  to  the  prtM  »Mliints 
set  f«)rth  in  «»  I  2\i)7  of  this  (hapti^r  and 
any  asstx  iate«l  J'lihlii  Nolu  es 

f  22.997    LtcsnM  grant,  dental,  dalault.  and 
dtaqualiflcatlon. 

(.i)  Ka<  li  winning  hiildnr  will  Im- 
r«?(|mwl  to  pHV  the  tMihince  of  its 
winniii|4  hid  in  a  hiinp  sum  ptivmunt 
withm  five  (5)  husm^^s.s  days  followinx 
f*ubh<;  Notu  e  that  the  (iommission  is 
prepare*!  to  award  the  hceiise  The 
(ionimission  will  ^rant  the  Inenw 
^onerallv  within  ten  (10)  business  days 
after  rweipt  of  full  and  timely  payment 
of  the  winniiiK  f>id  amount 

(b)  A  bidder  who  withtlraws  its  bid 
subsequent  to  the  t.lose  of  biddinK. 
defaults  un  a  payment  due.  or  is 
disqualified,  will  Ix!  sub|»M;t  to  the 
payments  spwiified  in  •»  22Mi\.i  or 
*»«»  1  2 1()4(>?)  and  1  2  KIM  of  this  chapter, 
as  applicable 

1KKI)<M    MH  2i»OS4  Kilfil  II    i;i-96:  8:45  anil 
BtLtMQ  COOC  (7 1 2-01 -» 


47  CFR  Part  73 

(MM  Oockat  No.  M-9;  RM-47M] 

Radto  Broadcasting  Services;  Ukiah, 
CA 

agency:  Federal  (lommuniciitions 

Cionunission 

ACnON:  Final  nile. 

summary:  This  dtx^ument  allots  Channel 
248A  to  Ukiah.  California,  as  that 
conuniinity's  fourth  Ux.al  F'M 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  by 
LifeTalk  Broadiaslinn  Association.  Sue 
f,\  FR  6;nr>,  February  20.  19M6 
Coordinates  ustnl  for  Channel  24r»A  at 
Ukiah  are  North  bititiide  :HM)<>-00  and 
West  Latitude  l21-l2-:<0  With  this 
action,  the  prcneedin^  is  terminated. 
DATES:  Kffe<  tive  I)«'ceiiil»(r  l(>.  19'J6  The 
window  period  for  filing  nppliiations 
for  Channel  24»iA  at  Ukiah.  C^iliforina. 
will  ofMUi  on  !)•■<  eiiilHT  lf>.  IM'Mi.  and 
close  on  laiiiiary  Hi.  m')7 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  loyiier.  Mass  Media  Hiireaif.  1202) 
41H-21HO   Questions  relate«l  to  the 
wiihIow  applii  atioii  filing  |iro<  t-ss  for 
Chaniitrl  24»>A  at  Ukiah.  California, 
should  be  adilresseil  to  the  Audio 
,St)r\i(.es  Division,  (202)  41H-270(I. 
SUPPLEMENTARY  INFORMATION:   Ibis  is  n 
synopsis  of  the  ( iomniission's  Kt'port 
and  Order,  MM  Do*  k.«l  No.  W-M. 
adopte«l  .S«!plemf)er  20.  l4«Mj.  and 


rwlHOsed  November  1.  1996.  The  full  text 
of  this  Cqnunission  diMision  is  available 
for  ins(M?<.lion  and  copying  during 
normal  business  hours  in  the  FCC's 
Keferem  e  Outer  (R(H>m  239).  1919  M 
Slrj-et.  NW  .  Washington.  [).C.  The 
(  oniplele  text  of  this  decision  may  also 
be  pur*  hase<l  from  the  Commission's 
(  opv  (  ontractors.  International 
Transcription  Service.  hi<:  ,  (202)  8,S7- 
,1H00,  1(K  nted  at  1919  M  Street.  N.W.. 
Koom  24H,  or  2100  M  Strwet.  N  W..  Suite 
140.  Washington,  D.C  20037. 

List  of  Subjects  in  47  Cf-H  Part  73 

Radio  f)road(.asting. 

Part  73  of  title  47  of  the  Clode  of 
Fe«leral  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1  The  authority  citation  for  Fart  73 
rontinutfs  to  read  as  follows: 

Authority:  Se<  s   303.  48  Stat.,  as  amended. 
ll)«^   47  1ISC   154,  as  amended. 

%  73.202    [Amended] 

2  Se<:tion  73  202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  (Channel  246A  at 
Ukiah 

Federal  (U)mmuni<:ations  (xtmmission. 

|ohn  A.  Korousos. 

(  /lie/.  AllfxiHions  Hmnrh.  Policy  and  Rules 

Division.  Mass  Mfdia  Hiimiii 

|KKI)<«    4h   2'H)77  Kiltid  n-13-y<j.  8  45am| 

BtUJNQ  COOC  fTIZ-OI-P 


47  CFR  Part  73 

(MM  Docket  No.  96-153;  RM-8804] 

Radio  Broadcasting  Servicas; 
Batesville,  AR 

AGENCY:  Federal  Communications 

('omniission. 

ACTKM:  Final  rule. 


SUMMARY:  This  do<:unienl  allots  Channel 
2.SHA  to  Batesville.  Arkansas,  as  that 
community's  se<;ond  lo<:al  FM 
transmission  service,  in  response  to  a 
petition  filed  by  Arkansas  Radio 
Broadcasters.  See  f>\  FR  4fi43(). 
September  3,  199f».  Cioordinates  used  for 
Channel  2.SHA  at  Batesville.  Arkansas, 
are  North  Latitude  3.S-.SO-2H  and  West 
Longitude  91-34-4.5.  With  this  action, 
the  priM.eeding  is  terminated 
DATES:  Fffet  live  [)e«;ember  16.  1996  The 
window  period  for  filing  applications 
for  Channel  2.SHA  at  Batesville. 
.^rkans^s.  will  ojmmi  on  l>}cembt!r  16. 
1996.  and  close  on  January  16.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  |oyner.  Mass  Media  Bureau,  (202) 


418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  2.SHA  at  Batesville.  Arkansas, 
should  be  addressed  to  the  Audio 
Servii:es  Divi.sion.  (202)  418-2700. 
SUPPI.EMENTARY  INFORMATION:  Fbis  is  a 
synopsis  of  the  (commission's  Report 
and  Order,  MM  Dm:kef  No.  96-153, 
adopted  O.tober  25,  1996,  and  released 
November  1,  1996,  The  full  text  of  this 
(;ommission  de<:ision  is  available  for 
inspe<  tion  and  copying  during  nonnal 
business  hours  in  the  FCC's  Reference 
Cienter  (Room  239).  1919  M  Street.  NW. 
Washington.  DC.  The  complete  text  of 
this  de<;ision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  "Transcription 
Service,  bic.  (202)  857-3800.  located  at 
1919  M  Street,  N.W..  Room  246.  or  2100 
M  Street.  N.W..  Suite  140.  Washington, 
DC.  20037. 

List  of  Subjects  in  47  CFH  Pari  73 

Radio  broadcasting. 

Fart  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  S(h.s.  303.  48  Stat  .  as  amended. 
1082;  47  U.S.C.  154.  as  amended 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Channel  258A  at  Batesville. 

Federal  (xjmmunications  (xjmmission 

)ohn  A.  Karousos. 

Chief.  Allot  ations  Rmmh.  Policy  and  Rules 

Division.  Mass  Mt^dia  Bureau. 

|FR  Dor   96-29084  Filed  11-13-96;  845  ami 

aiUJNO  COO€  (TIZ-OI-P 


47  CFR  Part  73 

(MM  Docket  No.  96-131;  RM-8810] 

Radio  Broadcasting  Services;  El 
Dorado,  AR 

agency:  Federal  Communit;ations    i 

Cxjmmission. 

action:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
26aA  to  El  Dorado.  Arkansas,  as  that 
community's  fifth  lo<.al  F'M 
transmission  service,  in  response  to  a 
petition  filed  by  Arkansas  Radio 
Broadt;asters.  S>e61  FR  31084.  |une  19. 
1996.  Coordinates  used  for  Channel 
268A  at  El  Dorado.  Arkansas,  are  North 
l^ititude  33-10-27  and  West  Longitude 
92-38-55.  With  this  a<:tion,  the 
proceeding  is  terminated. 
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dates:  Effective  December  16,  1996.  The 
window  period  for  filing  applications 
for  Channel  268A  at  El  Dorado. 
Arkansas,  will  open  on  December  16, 
1996,  and  close  on  January  16,  1997. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  268A  at  El  Dorado,  Arkansas, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-131, 
adopted  October  25,  1996,  and  released 
November  1,  1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service.  Inc..  (202)  857-3800,  located  at 
1919  M  Street,  N.W.,  Room  246,  or  2100 
M  Street,  N.W.,  Suite  140,  Washington, 
D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082:  47  U.S.C.  154,  as  amended. 

$73,202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Channel  268A  at  El  Dorado. 

Federal  Communications  Commission 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  96-29083  Filed  11-13-96;  8:45  ami 

BH.UNG  CODE  •712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
[l.D.  110696A] 

Atlantic  Tuna  Fisheries;  Adjustments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Fishery  reopening. 

SUMMARY:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (ABT)  General 
category  quota,  as  adjusted,  has  not  been 
reached.  Therefore,  NMFS  reopens  the 
General  category  fishery  for  large 
medium  and  giant  ABT  for  all  areas 
until  the  remaining  General  category 
quota  is  determined  to  be  reached. 
Closure  of  the  fishery  will  be  strictly 
enforced.  Subsequent  to  this  closure,  the 
General  category  fishery  for  large 
medium  and  giant  ABT  for  areas  inside 
the  New  York  Bight  will  remain  open 
until  the  set-aside  quota  is  reached.  This 
action  is  being  taken  to  extend  scientific 
data  collection  on  certain  size  classes  of 
ABT  while  preventing  overharvest  of 
the  adjusted  subquotas  for  the  affected 
fishing  categories. 

EFFECTIVE  DATE!  The  General  category 
fishery  for  large  medium  and  giant  ABT 
will  open  for  all  areas  beginning  Friday, 
November  8, 1996,  at  1  a.m.  local  time 
and  remain  open  until  the  remaining 
General  category  quota  is  projected  to  be 
reached.  Upon  that  determination, 
NMFS  will  publish  a  notification  of 
,  closure  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347,  or  Mark  Murray- 
Brown,  508-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 
NMFS  is  required,  under 
§  285.20(b)(1),  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  ABT  will  equal  the  quota 
and  publish  a  Federal  Register 
announcement  to  close  the  applicable 
fishery. 

General  Category  Reopening 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  285.22 
provide  for  a  quota  of  541  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
ft"om  the  regulatory  area  by  vessels 
fishing  under  the  General  category  quota 
during  calendar  year  1996.  The  General 
category  ABT  quota  is  further 
subdivided  into  monthly  quotas  to 
provide  for  broad  temporal  and 
geographic  distribution  of  scientific  data 
collection  and  fishing  opportunities. 

NMFS  previously  adjusted  the 
General  category  October  subquota  to  60 


mt  for  all  areas  outside  the  New  York 
Bight  and  announced  a  closure  date  of 
October  2,  1996  (61  FR  50765, 
September  27, 1996).  NMFS 
subsequently  adjusted  the  General 
category  October  subquota  by 
transferring  30  mt  from  the  Incidental 
longline  category  under  the  authority  of 
implementing  regulations  at  50  CFR 
285.22(f)  (61  FR  53677,  October  15, 
1996).  Thus,  the  October  General 
category  quota  was  adjusted  to  90  mt, 
with  an  additional  10  mt  reserved  for 
the  New  York  Bight.  Since  the  quota 
adjustment,  NMFS  has  reopened  the 
General  category  fishery  for  areas 
outside  the  New  York  Bight  for  1  day  on 
three  occasions  (61  FR  53677,  October 
15,  1996,  61  FR  55119,  October  24. 
1996,  and  61  FR  55926,  October  30, 
1996)  and  for  3  days  in  early  November 
(61  FR  57340,  November  6,  1996).  Due 
to  various  reasons,  such  as  weather  and 
fishing  success,  the  full  90  mt  October 
General  category  quota  still  has  not  been 
taken.  Therefore  NMFS  reopens  the 
General  category  fishery  for  large 
medium  and  giant  ABT  for  all  areas 
beginning  November  8.  1996;  the 
General  category  fishery  will  remain 
open  until  the  General  category  quota  is 
projected  to  be  taken. 

Fishermen  are  advised  that  closure  of 
the  ABT  fishery  may  be  effected  without 
advanced  notice,  and  that  closure  of  the 
fishery  will  be  strictly  enforced. 
Therefore,  fishermen  are  encouraged  to 
call  the  Highly  Migratory  Species  (HMS) 
Information  Line  to  check  the  status  of 
the  fishery  before  leaving  for  a  fishing 
trip.  The  phone  numbers  for  the  HMS 
Information  Line  are  (301)  713-1279 
and  (508)  281-9305.  As  always.  NMFS 
encourages  fishing  vessel  operators  to 
check  with  the  weather  service 
regarding  unsafe  conditions  and  to  use 
sound  judgement  in  determining 
whether  or  not  to  go  fishing. 

The  New  York  Bight  set-aside  is  not 
affected  by  this  action  and  the  General 
category  fishery  for  large  medium  and 
giant  ABT  for  areas  inside  the  New  York 
Bight  will  remain  open  until  the  set- 
aside  quota  is  reached.  However,  during 
the  reopening,  beginning  November  8, 
1996,  large  medium  and  giant  ABT 
harvested  and  landed  in  the  New  York 
Bight  area  will  not  be  counted  against 
the  New  York  Bight  set-aside  quota,  but 
will  be  counted  against  the  remaining 
quota  for  the  General  category  fishery. 

Analysis  of  landings  data  for  1992-95 
indicate  that  total  landings  for  the 
Incidental  Longline  categories  for 
November  and  December  have  been 
small.  Additionally,  the  purse  seiners 
have  stopped  fishing  for  ABT  prior  to 
the  251  mt  Purse  Seine  category  quota 
being  taken.  Therefore,  given  the  above 
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information,  and  since  landings  are 
monitored  daily,  the  reopening  of  the 
General  category  is  not  expected  to 
result  in  the  total  1996  ABT  quota  being 
exceeded. 

Classification 

This  action  is  taken  under  50  CFR 
285  20(b).  50  CFR  285  22,  and  50  CFR 
285  24  and  is  exempt  from  review  under 
EC)   12866 

Authority:  16  Li  S C  971  et  set] 

Dated:  November  7,  1996 
Gary  Matlock. 

Director.  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service 
|FR  Dtx;   96-29110  Filed  11-7-96.  4  40  pm| 
M.UMQ  COM  U^O-a-P 
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Fadaral 
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Thursday,  November  14.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  piUic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 

rule  making  prior  to  the  adoption  of  the  final 
rules. 


FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  B.  McDonald,  Jr.,  Chief,  Export 
Sales  Reporting  Branch,  Trade  and 
Economic  Analysis  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  (202)  720-3273;  fax  (202) 
690-3275. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  th«  Sacrvtary 

7  CFR  Part  20 

Export  Reporting  for  Meet  and  Meat 
Products 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


summary:  The  U.S.  Department  of 
Agriculture  (USDA)  is  soliciting 
comments  and  views  on  a  proposal  by 
the  Secretary  of  Agriculture  to  require 
reporting  of  export  sales  of  meat 
(including  poultry  meat)  and  meat 
products.  The  proposal  responds  to  a 
recommendation  by  the  USDA  Advisory 
Committee  on  Agricultural 
Concentration.  Under  the  proposal, 
firms  involved  in  exporting  meat 
products  could  be  required  to  report 
detailed  information  on  these  sales  to 
the  Department  on  a  weekly  basis. 
Compiled  data  would  be  made  available 
to  all  market  participants,  giving  farm- 
level  producers  and  others  timely  access 
to  information  that  many  view  as 
necessary  to  anticipate  and  plan  for 
changing  market  conditions.  The  intent 
is  to  provide  broad  access  to  export 
sales  information  and  to  thereby 
improve  efficiency  in  livestock  and 
poultry  markets. 

DATES:  Comments  in  response  to  the 
advance  notice  should  be  received  on  or 
before  January  13, 1997  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  ^ould  be  sent 
to:  Export  Sales  Reporting  Branch, 
Trade  and  Economic  Analysis  Division, 
Room  5959— Stop  1025,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave. 
SW,  Washington,  DC  20250-1025.  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  during  business  hours 
fi-om  8:00  a.m.  to  5:00  p.m.,  Monday 
through  Friday. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Advisory  Committee  on 
AgricultiuBl  Concentration  (the 
Committee),  formed  by  the  Secretary  of 
Agriculture  to  investigate  concentration 
in  the  hvestock,  poultry,  and  rail 
sectors,  presented  its  findings  and 
recommendations  on  June  6,  1996. 
Among  its  findings  was  a  strong 
endorsement  of  the  view  that  widely 
accessible,  timely,  and  accurate 
information  is  a  vital  component  of  a 
well-functioning,  competitive 
marketplace. 

The  Committee  made  several 
recommendations  in  the  area  of  market 
information,  suggesting  improvements 
that  the  Department  should  consider  in 
the  collection  and  dissemination  of 
information  on  the  livestock  and  poultry 
sectors.  The  recommendations  focused 
on  enhancing  the  quality,  breadth,  and 
timeliness  of  information  on  supply  and 
demand  for  livestock  and  poultry, 
including  information  on  trade. 

With  regard  to  exports,  the  Committee 
suggested  timely  reporting  of  volume 
and  price  data  on  all  sales  to  foreign 
markets  of  meat  and  meat  products, 
including  beef,  veal,  pork,  lamb, 
chicken,  and  turkey.  Specific 
recommendations  dealt  with  the  timing 
of  the  reports  (within  a  week  following 
the  week  of  the  export  sale)  and  with 
report  content:  chilled,  frozen,  and 
aggregate  total  tonnage  exported; 
tonnage  of  carcasses  and  each  primal 
cut  by  USDA  grade  where  appUcable; 
toimage  of  variety  meats  and  processed 
meats;  and  country  destinations  for 
variety  meats,  processed  meats,  and 
boxed  primals,  by  quality  grade  when 
applicable. 

The  Committee's  recommendations 
for  improvements  in  market  information 
are,  in  part,  a  response  to  the  changing 
structure  of  the  livestock  and  poultry 
sectors  and  changes  in  the  types  of 
transactions  witMn  these  sectors.  These 
changes  have  contributed  to  concerns 
about  gaps  and  inequities  in  information 
flows  to  producers.  Increasingly,  the 
sectors  are  comprised  of  nimierous 


producer-sellers  at  the  farm  level  and  a 
small  group  of  highly  concentrated 
buyers,  including  packers,  processors, 
and  integrators.  Beyond  these  first- 
buyers  or  handlers  are  wholesalers, 
exporters,  retailers,  and,  ultimately, 
domestic  and  foreign  consumers. 

Many  producer-sellers  of  cattle,  hogs, 
sheep,  and  poultry  contend  that  they 
have  far  less  access  than  do  their  first- 
buyers — the  packers,  processors,  and 
integrators — to  current  market  signals 
that  reflect  final  demand  by  consumers. 
The  result,  they  claim,  is  an  imbalance 
in  market  power,  as  well  as  slower, 
more  erratic,  and  less  accurate 
'  adjustments  in  market  prices, 
production  practices,  and  marketing 
strategies  as  producers  try  to  plan  ahead 
to  provide  a  product  with  the 
characteristics  desired  by  consumers. 

The  argument,  supported  by 
economic  theory,  is  that  when 
producers  or  other  participants  lack 
adequate  and  up-to-date  information, 
the  market  is  less  efficient  than  it  could 
be  in  recognizing  and  responding  to 
changing  consumer  preferences. 
Inefficiencies  in  markets  typically  raise 
costs,  which  are  ultimately  passed  on  to 
consumers  in  the  form  of  higher  food 
costs,  or  are  passed  back  to  producers  in 
terms  of  lower  prices.  Inefficiencies  can 
also  translate  into  a  loss  of  market  share 
as  U.S.  consumers  shift  to  alternative 
products  or  as  foreign  consumers  shift 
to  other  products  or  other  suppliers. 

Among  the  information  gaps  that  may 
impede  efficient  decisionmaking  by 
producers  and  others  is  the  lack  of 
timely  data  on  export  sales.  Exports 
represent  a  growing  source  of  demand 
in  an  otherwise  slow-growing  domestic 
market  for  meat.  In  the  past,  the 
gathering  and  dissemination  of 
information  about  demand  for  livestock 
and  poultry  products  focused  mainly  on 
domestic  consimiption.  For  the  most 
part,  the  United  States  was  a  net 
importer  of  meat.  However,  market- 
opening  agreements,  changes  within  the 
meat  industries,  new  technologies,  and 
global  supply-demand  developments 
have  combined  to  significantly  expand 
export  opportunities  for  high-quality 
U.S.  meats  over  the  last  10  years.  As  a 
result,  the  United  States  is  now  a  net 
meat  exporter. 

Export  markets  accoimt  for  a  rapidly 
increasing  share  of  U.S.  beef,  pork,  and 
poultry  production.  In  the  mid- 1 980 's, 
exports  accounted  for  less  than  2 
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pur<:eMt  of  annual  production  of  both 
beef  and  pork,  and  less  than  4  percent 
of  poultry  production.  In  1996.  exports 
are  forecast  to  account  for  8  pen:ent  of 
beef  production,  6  percent  of  pork 
production,  and  17  percent  of  poultry 
production.  These  shares  are  expe<:ted 
to  increase  further  in  1997.  On  a  value 
basis,  total  1995  exports  of  red  meats 
(including  variety  meats)  and  poultry 
meats  ex»;eetled  $6  billion  and  generated 
a  trade  surplus  of  nearly  $4  billion. 
Among  trie  reasons  for  the  rapid 
expansion  in  exports  are  increased  U.S. 
industry  competitiveness.  pro<;essing 
and  te<;ifinologi<:al  advances  that  allow 
fresh  and  frozen  products  to  be 
transported  long  distances  at  affordable 
prices,  and  high  income  growth  in  many 
markets.  In  Asia,  especially,  rising 
incomes  have  stimulated  strong  demand 
for  meat  and  meat  products. 

However,  many  in  the  industry 
pert:eive  the  trade  information  currently 
available  on  meats  as  failing  to  keep 
pace  with  the  increasingly  important 
role  that  exports  play  in  U.S.  livestock 
and  poultry  markets.  According  to  this 
view,  the  data  fail  to  provide  the  depth, 
quality,  and  timeliness  needed  to 
anticipate  market  conditions  and  plan 
production  and  marketing  dei:isions. 

At  present.  U.S.  Customs  data  on  meat 
export  shipments  are  compiled  and 
release<l  by  the  U.S.  Bureau  of  the 
Clensus.  These  statisti(us  are  released  6- 
10  weeks  following  the  actual 
shipnients  and  do  not  report  sales  for 
future  delivery.  Although  this  reporting 
pro<:ess  for  offuaal  U.S.  trade  data 
do<:uments  past  export  activity  and  may 
be  used  to  discern  trends  that  have 
emerged  in  the  marketplace,  the  data 
lack  timeliness  and  provide  no 
information  on  forward  sales.  Market 
impacts  are  most  likely  to  occur  when 
.sales  are  first  contracted  and  well  before 
the  product  is  finally  shipped.  As  a 
result,  even  instantaneous  reporting  of 
shipment  data— unlikely  in  the 
immediate  future — would  provide  only 
a  marginally  better  indicator  of  current 
and  future  demand  and  prices. 

Description  of  the  Proposal 

Based  on  the  reconunendations  of  the 
Advisory  Clonunittee  on  Agricultural 
(loncentration  and  the  peri:eived  need 
within  segments  of  the  meat  industry  for 
accurate,  comprehensive,  and  timely 
data  on  ex[)orts,  the  Department  is 
reviewing  statutory  authorities  and 
possible  methods  for  collecting  this  type 
of  information. 

One  of  the  tools  <:urrently  available  to 
the  Se<:r«!tary  of  Agriculture  for 
collei;ting  export  data  is  Section  602  of 
the  Agricultural  Trade  Act  of  1978.  as 
amended.  Under  this  .se<:tion.  exporters 


are  now  required  to  report  information 
pertaining  to  the  export  sale  of  certain 
specified  agricultural  commodities, 
such  as  wheat  and  com,  as  well  as  other 
agricultural  commodities  that  may  be 
designated  by  the  Secretary.  These 
reporting  requirements  are  implemented 
through  the  Export  Sales  Reporting 
Program  of  the  Foreign  Agricultural 
Service  under  regulations  codified  in  7 
CFR  Part  20. 

Individual  firm  reports  collected 
under  this  program  are  confidential  by 
law  and  are  released  to  the  public  in 
compilation  form  each  week  following 
the  week  of  reporting. 

Reporting  under  7  CFR  Part  20  is 
mandatory.  Any  person  who  knowingly 
fails  to  report  shall  be  fined  not  more 
than  $2.5.000  or  imprisoned  for  not  more 
than  1  year,  or  both. 

To  add  meat  and  meat  products  to  the 
Export  Sales  Reporting  Program  as  now 
.structured  and  administered,  the 
following  guidelines  would  apply: 

•  The  reporting  week  would  be 
Friday  through  Thursday.  The 
marketing  year  would  be  January  1- 

December  31. 

•  Individuals  and  firms  would  be 
required  to  report  on  a  weekly  basis  the 
quantity  sold  to  foreign  buyers,  the 
marketing  year  of  shipment,  and  the 
country  of  destination.  Information  on 
prices  is  not  collected  under  the  Export 
Sales  Reporting  Program. 

Among  the  questions  that  would  have 
to  be  addressed  in  implementing  such  a 
reporting  program  for  meats  are  the 
units  of  measure  to  be  used  (pounds, 
metric  tons.  etc.).  the  specific  products 
to  be  included,  whether  reporting 
should  be  separate  for  fresh/chilled 
versus  frozen  product,  and  the  extent  of 
the  breakdowns  for  individual  meat  cuts 
and  USDA  grades. 

Adding  meat  and  meat  products  to  the 
current  Export  Sales  Reporting  Program 
would  provide  more  timely  and 
comprehensive  data  on  export  sales. 
Public  availability  of  this  data  would 
reduce  perceived  inequities  in  access  to 
important  market  information  among 
different  segments  of  the  industry. 
Similarly,  this  information  could 
presumably  improve  market  efficiency 
by  assisting  producers  and  others, 
including  the  government,  in  making 
well-informed,  timely,  and  accurate 
decisions  relating  to  the  orderly  fiow  of 
meat  and  meat  products  in  domestic 
and  export  markets. 

In  addition  to  presumed  benefits,  the 
costs  and  the  reporting  burden  to  the 
private  sector,  as  well  as  costs  to  the 
government,  must  be  among  the  primary 
considerations  in  implementing  this  or 
any  similar  proposal.  It  is  estimated  that 
between  75  and  125  private  firms  may 


be  regularly  involved  in  the  sale  of  meat 
for  export.  Many  of  these  firms  are  small 
businesses.  USDA  estimates  that  the 
annual  paf>erwofk  burden  on  these 
firms  will  total  approximately  7,000 
hours.  Annual  costs  to  the  Federal 
Government  for  collecting,  processing, 
and  disseminating  export  sales  data  on 
meat  and  meat  products  on  a  weekly 
basis  are  estimated  at  approximately 
$400,000. 

Although  the  Export  Sales  Reporting 
Program  is  one  alternative  for 
implementing  this  proposal,  similar 
data  on  meat  exports  could  also  be 
collected  under  other  authorities.  For 
example.  7  U.S.C.  2204  authorizes  the 
Secretary  of  Agriculture  to  procure 
information  concerning  agriculture 
through  various  methods,  including  the 
colleciion  of  statistics.  Most  of  this 
collection  is  conducted  on  a  voluntary 
basis. 

A  voluntary  program  would  be 
preferred  by  many  of  those  who  export 
meat  and  who  might  otherwise  be  faced 
with  a  mandatory  requirement  for 
weekly  reporting  of  export  sales. 
However,  other  sectors  of  the  meat 
industry  have  expressed  serious 
reservations  about  reliance  on  voluntary 
reporting  in  a  concentrated  industry 
where  relatively  few  firms  account  for 
the  large  majority  of  sales.  These  parties 
contend  that  the  dominant  firms  already 
have  sufficient  information  on  export 
demand  and  therefore  lack  the  incentive 
to  comply  with  a  voluntary  program, 
rendering  such  a  program  unreliable. 
The  concern  is  that  if  even  a  few  of  the 
larger  firms  involved  in  exports  did  not 
fully  and  consistently  cooperate,  the 
resulting  data  would  not  be  useful  for 
accurately  assessing  foreign  demand 
and  current  and  future  market 
conditions. 

Issues  for  Public  Comment 

USDA  is  considering  the 
implementation  of  a  program  that  would 
provide  timely  and  comprehensive  data 
on  U.S.  export  sales  of  meat  (including 
poultry  meat)  and  meat  products.  If 
implemented  under  the  authority  of 
Section  602  of  the  Agricultural  Trade 
Act  of  1978,  such  a  program  would 
require  all  private  firms  involved  in  U.S. 
export  sales  of  meat  and  meat  products 
to  report  all  such  sales  on  a  weekly 
basis. 

Accordingly,  USDA  is  seeking 
comments  on  the  benefits,  costs,  and 
methods  of  collecting  meat  export  sales 
information.  If  comments  confirm  the 
need  for  this  information  but  indicate 
substantial  problems  or  concerns 
regarding  mandatory  reporting, 
alternative  approaches  will  be 
considered.  The  aim  of  any  approach 


Federal  Register  /  Vol.  61,  No.  221  /  Thursday,  November  14,  1996  /  Proposed  Rules 


58345 


should  be  to  ensure  (1)  that  the  benefits 
of  the  additional  information  would 
justify  the  costs,  and  (2)  that  the  best 
and  most  useful  information  is  obtained 
in  a  manner  that  maximizes  its  value  to 
industry  participants  and  minimizes  the 
burden  of  collection  and  reporting. 

Interested  persons  are  encouraged  to 
comment  on  the  following  issues 
relating  to  this  proposal: 

•  The  extent  to  which  lack  of  timely 
export  sales  information  represents  a 
problem  for  the  meat  industry  or  those 
within  the  industry. 

•  The  extent  to  which  the  Secretary  of 
Agriculture's  proposal,  based  on  the 
recommendation  of  the  Advisory 
Committee  on  Agricultural 
Concentration,  responds  to  the 
identified  problems. 

•  The  proper  role  of  the  Federal 
Government  in  collecting  and  reporting 
export  sales  information  on  meat  and 
meat  products. 

•  The  benefits  and  costs  of  the 
proposal,  including  benefits  and  costs  of 
mandatory  reporting  by  private  firms. 

•  The  benefits  and  costs  of  possible 
alternative  approaches,  including 
approaches  that  may  include  voluntary 
reporting  or  other  methods  of  achieving 
the  identified  goals. 

Interested  persons  are  also  invited  to 
comment  on  the  following  specific 
considerations  involved  in 
implementing  an  export  sales  reporting 
program  for  meat  and  meat  products: 

•  The  frequency  of  reporting  and  the 
reporting  period  to  be  covered. 

•  The  information  to  be  reported, 
such  as  the  meats  and  meat  products  to 
be  included,  the  breakdown  of  cuts  and 
grades,  and  the  units  of  measure  for 
reporting  (pounds,  metric  tons,  etc.). 

•  The  relative  benefits  and  costs  of 
requiring  firms  to  report  all  export  sales 
to  all  country  destinations,  versus 
reporting  only  sales  above  a  specified 
threshold  volume  and/or  only  sales  to 
specified  leading  markets  for  individual 
meats. 

•  The  specific  need,  if  any,  for  price 
information  in  addition  to  export  sales 
volumes. 

•  The  way  the  data  should  be 
compiled,  summarized,  and  reported  to 
the  public  by  USDA. 

USDA  welcomes  comments  on  these 
and  any  related  issues. 

Signed  at  Washington,  IX:,  November  6, 
1996. 

August  Schumacher,  Jr., 

Administrator,  Foreign  Agricultural  Service. 
|FR  Doc.  96-29105  Filed  11-13-96;  8:45  ami 
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Agricultural  Marketing  Service 
7  CFR  Part  58 

RIN  «  0S81-AB43 
[DA-06-10] 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  Proposed  Increase  in  Fees 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUiieyiARV:  The  Agricultural  Marketing 
Service  proposes  to  increase  the  fees 
charged  for  services  provided  under  the 
dairy  inspection  and  grading  program. 
The  program  is  a  voluntary,  user-fee 
program  conducted  under  the  authority 
of  the  Agricultural  Marketing  Act  of 
1946,  as  amended.  The  proposed 
increases  would  result  in  a  fee  of  $47.00 
per  hour  for  continuous  resident 
services  and  $52.00  per  hour  for 
nonresident  services  between  the  hours 
of  6:00  a.m.  and  6:00  p.m.  The  fee  for 
nonresident  services  between  the  hours 
of  6:00  p.m.  and  6:00  a.m.  would  be 
$57.20  per  hour.  These  proposed  fees 
represent  an  increase  of  four  dollars  per 
hour.  The  fees  are  being  increased  to 
cover  the  costs  of  recent  salary  increases 
and  locality  adjustments,  the  costs 
necessary  to  maintain  adequate  levels  of 
service  during  changing  production  and 
purchasing  patterns  within  the  dairy 
industry,  the  continued  full  funding  for 
standardization  activities,  and  other 
operating  costs. 

DATES:  Comments  must  be  received  by 
December  16,  1996. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  the  Director,  USDA/AMS/ 
Dairy  Division,  Room  2968-S,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456. 
Comments  received  will  be  available  for 
public  inspection  at  this  location  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  G.  Boerger,  USDA/AMS/Dairy 
Division,  Dairy  Grading  Branch,  Room 
2750— South  Building,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456,  (202) 
720-9381. 

SUPPLBMENTARY  INFORMATION:  This 
proposed  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  preemptive  effect  with  respect 
to  any  State  or  local  laws,  regulations  or 


policies.  This  rule  is  not  intended  to 
have  retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  this  rule  or  the  application 
of  its  provisions. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

There  are  more  than  600  users  of 
Dairy  Grading  Branch's  inspection  and 
grading  services.  Many  of  these  users 
are  small  entities  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.601).  This 
rule  will  raise  the  fee  charged  to 
businesses  for  voluntary  inspection 
services  and  grading  services  for  dairy 
and  related  products.  Even  though  the 
fee  will  be  raised,  the  increase  is 
approximately  8.6  percent  and  will  not 
significantly  affect  these  entities.  These 
businesses  are  under  no  obligation  to 
use  these  services,  and  any  decision  on 
their  part  to  discontinue  the  use  of  the 
services  would  not  prevent  them  from 
marketing  their  products.  The 
Agricultural  Marketing  Service  (AMS)   ' 
estimates  that  overall  this  rule  will  yield 
an  additional  $272,000  during  fiscal 
year  1997.  The  proposed  rule  refiects 
certain  fee  increases  needed  to  recover 
the  cost  of  inspection  and  grading 
services  rendered  in  accordance  with 
the  Agricultural  Marketing  Act  (AMA) 
of  1946. 

The  Agricultural  Marketing  Service 
(AMS)  has  determined  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601). 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  provide 
Federal  dairy  grading  and  inspection 
services  that  facilitate  marketing  and 
help  consumers  obtain  the  quality  of 
dairy  products  they  desire.  The  Act 
provides  that  reasonable  fees  be 
collected  from  the  users  of  the  services 
to  cover,  as  nearly  as  practicable,  the 
cost  of  maintaining  the  program. 

Since  the  costs  of  the  grading  program 
are  covered  entirely  by  user  fees,  it  is 
essential  that  fees  be  increased  when 
necessary  to  cover  the  cost  of 
maintaining  a  financially  self- 
supporting  program.  The  last  fee 
increase  under  this  program  became 
effective  on  October  1,  1995.  Since  that 
time.  Congress  increased  the  salaries  of 
Federal  employees  by  2.9  percent  as  of 
January  7, 1996,  which  included  locality 
pay.  Also,  there  have  been  normal 
increases  in  other  nonpay  operating 
costs  that  include  utilities,  office  space 
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and  reimbursable  travel.  In  addition, 
ret.ent  congressional  atiion  may  result 
in  additional  salary  increases  of  3.0 
pen:enl  in  1997.  Although  the  programs 
operating  reserves  were  adequate  to 
cover  the  January  7.  1996.  salary 
increase,  this  will  not  be  the  case  for 
1997  salary  increases,  and  a  fee  increase 
is  needed. 

The  grading  program  fees  need  to  be 
increased  to  cover  the  costs  associated 
with  maintaining  adequate  levels  of 
servic-e  during  shifting  production 
patterns  within  the  dairy  industry.  The 
industry  changes  include  plant 
consolidations,  geographical  shifts  of 
dairy  production  areas,  and  changes  in 
the  types  of  dairy  products  being 
manufactured  and  offered  for  inspection 
and  grading  services.  To  minimize  the 
necessary  fee  increase,  the  Department 
has  initiated  cost-reduction  efforts 
which  include  the  reduction  of  staff  and 
program  overhead. 

PropfMcd  Changes 

This  rule  proposes  the  following 
changes  in  the  regulations 
implementing  the  dairy  inspection  and 
fading  program: 

1.  Increase  the  hourly  fee  for 
nonresident  services  from  $48.00  to 
$52.00  for  services  performed  between 
6:00  a.m.  and  6:00  p.m.  The  nonresident 
hourly  rate  is  charged  to  users  who 
request  an  inspector  or  grader  for 
particular  dates  and  amounts  of  time  to 
perform  specific  grading  and  inspection 
activities.  These  users  of  nonresident 
services  are  charged  for  the  amount  of 
time  required  to  perform  the  task  and 
undertake  related  travel  plus  travel 
costs. 

2.  Increase  the  hourly  fee  for 
continuous  resident  services  from 
$43.00  to  $47.00.  The  resident  hourly 
rate  is  charged  to  those  who  are  using 
grading  and  inspec.tion  services 
performed  by  an  inspector  or  grader 
assigned  to  a  plant  on  a  continuous, 
year-round  resident  basis. 

Timing  of  Fee  Increase 

It  is  contemplated  that  the  proposed 
fee  increases  would  be  implemented  on 
an  expedited  basis  in  order  to  minimize 
the  period  of  revenue  shortfall. 
Accordingly,  it  is  anticipated  that  the 
fee  increases,  if  adopted,  would  bet»me 
effective  upon  publication,  or  very  soon 
after  publication,  of  the  Hnal  rule  in  the 
Federal  Register  and  that  delaying  the 
effeciive  date  of  the  Tinal  rule  until  30 
days  after  publication  in  the  Federal 
Register  would  not  o<:cur.  An 
approximate  effective  date  would  be 
January  5,  1997. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 


available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours. 

List  of  Subiecte  >"  ^  CFR  Fart  S8 

Dairy  products.  Food  grades  and 
standards.  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
58  be  amended  as  follows: 

PART  58— ORAOINQ  AND 
INSPECTION.  GENERAL 
SPECIFICATIONS  FOR  APPROVED 
PLANTS  AND  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS 

1.  The  authority  citation  for  Part  58 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

Subpart  A— {Amandwl] 

2.  In  subpart  A.  §58.43  is  revised'to 
read  as  follows: 

§58.43    F«M  for  mapeetlon,  grading,  and 
sampling. 

Except  as  otherwise  provided  in 
§§  58.38  through  58.46,  charges  shall  be 
made  for  inspection,  grading,  and 
sampling  service  at  the  hourly  rate  of 
$52.00  for  service  performed  between 
6:00  a.m.  and  6:00  p.m.  and  $57.20  for 
service  performed  between  6:00  p.m. 
and  6:00  a.m..  for  the  time  required  to 
perform  the  service  calculated  to  the 
nearest  15-minute  period,  including  the 
time  required  for  preparation  of 
certificates  and  reports  and  the  travel 
time  of  the  inspector  or  grader  in 
connection  with  the  performance  of  the 
service.  A  minimum  charge  of  one-half 
hour  shall  be  made  for  service  pursuant 
to  each  request  or  certificate  issued. 

3.  Section  58.45  is  revised  to  read  as 
follows: 

158.46    Faea  for  oontlnueua  raaldant 
aarvicea. 

Irrespective  of  the  fees  and  charges 
provided  in  §§  58.39  and  58.43.  charges 
for  the  inspector(s)  and  graderfs) 
assigned  to  a  continuous  resident 
program  shall  be  made  at  the  rate  of 
$47.00  per  hour  for  services  performed 
during  the  assigned  tour  of  duty. 
Charges  for  service  performed  in  excess 
of  the  assigned  tour  of  duty  shall  be 
made  at  a  rate  of  1 V;^  times  the  rate 
stated  in  this  section. 

Dated:  Novemtier  6,  1996. 
Lon  Hatamiya, 
Administrator 

|FR  Doc.  96-29106  Filed  11-13-96;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  33 
WH  3150— AFS4 

Specifk:  Domastic  Lic«ns«8  of  Broad 
Scope  for  Byproduct  Material 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
amending  its  regulations  governing 
specific  licenses  of  broad  scope  for 
byproduct  material  to  clarify  the 
regulatory  and  health  and  safety  basis  of 
current  licensing  practices  and  to 
provide  licensees  with  the  flexibility  to 
make  certain  types  of  changes  to  their 
radiation  safety  programs.  Currently,  the 
regulations  do  not  contain  a  clear 
description  of  the  duties  and 
responsibilities  of  management,  the 
Radiation  Safety  Officer  (RSO)  or  the 
Radiation  Safety  Committee  (RSC).  In 
addition  to  various  ongoing  staff  efforts 
regarding  the  possible  need  for 
clarification  of  requirements  for  broad 
scope  licensees,  consideration  of 
changes  to  the  regulations  was  also  a 
recommendation  of  the  Incident 
Investigation  Team  reviewing  a  recent 
incident  involving  ingestion  of 
phosphorus-32  at  a  broad  scope  facility. 
The  NRC  is  evaluating,  for  possible 
codification  in  its  regulations,  existing 
regulations  and  appropriate 
requirements  derived  from  prior 
guidance  and  license  standard  review 
plans  with  reference  to:  management 
oversight  of  broad-scope  licensed 
programs;  the  role  of  the  RSO;  the 
responsibilities  of  the  RSC;  supervision; 
the  qualifications  of  the  authorized  user; 
the  use  of  audits  and  inventory 
requirements;  and  security  and  control  - 
of  licensed  material.  The  NRC  is  seeking 
comments  and  suggestions  on  possible 
revisions. 

DATES:  Comment  period  expires 
February  12.  1997.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  ensure  consideration-only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Send  written  comments  and 
suggestions  to:  Secretary,  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001.  Attention:  Docketing 
and  Service  Branch.  Hand-deliver 
comments  to:  11555  Rockville  Pike. 
Rockville,  MD,  between  7:45  a.m.  and 
4:15  p.m..  Federal  workdays. 
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KM  FURTHER  INFORMATION  COf«TACT: 
Patricia  K.  Holahan,  Ph.D..  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  telephone 
(301)  415^125.  e-mail  PKH©NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  regulations  for  specific  licenses  of 
broad  scope  for  byproduct  material  are 
codified  in  10  CFR  Part  33.  This  part 
was  initially  published  on  June  26, 
1965,  and  biecame  effiective  on  August  8, 
1965.  Its  provisions  are  applicable  to 
licenses  for  multiple  quantities  and 
types  of  byproduct  material.  There  are 
three  types  of  broad  scope  licenses, 
currently  described  in  Part  33,  that 
authorize  the  receipt,  acquisition, 
ownerahip,  possession,  use,  transfer, 
and  import  of  byproduct  material  for 
purposes  authorized  by  the  Atomic 
Energy  Act,  as  amended.  A  "Type  A 
specific  license  of  broad  scope"  usually  ' 
authorizes  quantities  in  the  multicurie 
range  for  radionuclides  with  a  range  of 
atomic  numbers.  The  possession  limit 
for  a  "Type  B  specific  license  of  broad 
scope"  for  a  single  radionuclide  is  the 
quantity  specified  in  Column  I  of 
Schedule  A  to  Part  33.  If  two  or  more 
radionuclides  are  possessed,  a  sum  of 
the  ratios  test  is  performed  to  determine 
possession  quantities.  Similarly,  the 
possession  limit  for  a  "Type  C  specific 
license  of  broad  scope"  for  a  single 
radionuclide  is  the  quantity  specified  in 
Column  II  of  Schedule  A  to  Part  33.  In 
general,  the  possession  limits  are 
progressively  smaller  as  the  Type 
changes  from  A  to  B  to  C. 

Each  type  of  specific  license  of  broad 
^  scope  has  a  condition  regarding 
individuals  who  may  use  or  directly 
supervise  other  individuals  who  use 
byproduct  material.  Material  possessed 
under  a  Type  A  specific  license  of  broad 
scope  may  only  be  used  by,  or  under  the 
direct  suf>ervision  of,  individuals 
approved  by  the  licensee's  RSC. 
Material  possessed  under  a  Type  B 
specific  license  of  broad  scope  may  only 
be  used  by,  or  under  the  direct 
supervision  of.  individuals  approved  by 
the  licensee's  RSO.  Material  possessed 
under  a  Type  C  specific  license  of  broad 
scope  may  only  be  used  by.  or  under  the 
direct  supervision  of,  individuals  who 
satisfy  the  education  and  training 
requirements  specified  in  10  CFR  33.15. 

In  practice,  Part  33  reduces  the 
administrative  burden  for  both  licensees 
and  the  Commission  without  reducing 
safety  standards  or  lessening  the 
licensing  requirements  for  training, 
experience,  facilities,  and  equipment. 
Both  the  NRC  and  the  licensee  benefit 


from  the  reduction  in  license 
amendments  that  might  otherwise  be 
needed  to  change  authorized 
radionuclides,  quantities,  or  names  of 
individuals  who  may  use,  or  su(>ervise 
the  use  of,  byproduct  material.  The 
provisions  of  Part  33  recognize  that 
certain  licensees,  who  conduct  varied 
and  large-scale  activities  with  licensed 
material  under  oversight  by  persons 
with  extensive  training  and  experience 
in  radiation  safety,  do  not  require  the 
same  degree  of  regulatory  oversight  as 
do  licensees  who  perform  similar  or  less 
complex  activities  with  licensed 
material,  but  have  less  comprehensive 
radiation  safety  programs.  Part  33  does 
not  prescribe  requirements  for  a 
radiation  safety  program  to  meet  the 
specific  needs  of  the  licensed  facility 
and  activities.  Rather,  broad  scope 
licensees  develop  an  application 
addressing  general  requirements 
specified  for  each  type  of  specific 
•  license  of  broad  scope  and  submit  this 
program  description  for  the  NRC  to 
review.  The  commitments  made  by  the 
license  applicant,  upon  approval  by  the 
NRC,  become  conditions  of  the  license 
by  reference. 

The  NRC  has  issued  guidance  for 
preparation  of  applications  of  broad 
scope  (Regulatory  Guide  10.5, 
"Applications  for  Licenses  of  Broad 
Scope")  to  provide  acceptable  methods 
to  ensure  that  licensed  activities  will  be 
conducted  in  a  safe  manner.  In  the 
approximately  30  years  since  Part  33 
was  issued,  this  guidance  was  revised  to 
address  many  issues  that  are  not 
explicitly  set  forth  in  the  regulation.  For 
example: 

(1)  There  is  no  requirement  for 
management  oversight  of  the  radiation 
program,  including  audits  and 
specification  of  the  responsibilities  and 
duties  of  the  RSC  or  the  RSO; 

(2)  There  are  no  requirements  in  Part 
33  for  inventory  and  accountability  of 
byproduct  material  in  use; 

(3)  Although  these  licensees  may 
approve  users  and  new  uses  of 
byproduct  material,  there  is  no 
provision  to  permit  a  specific  licensee  to 
make  certain  types  of  changes  to  the 
radiation  program  as  described  in  the 
application  (such  as  changing  dosimetry 
vendors)  without  an  amendment  of  the 
conditions  of  the  license;  and 

(4)  There  is  no  requirement  specifying 
either  a  single  location  of  use  or 
multiple  locations  of  use.  Government 
agencies  and  corporations  with  similar 
operations  at  multiple  locations  have 
sought  to  reduce  their  administrative 
burden  and  regulatory  costs  by 
centralizing  their  radiation  safety 
functions  and  consolidating  multiple 
single  site  licenses. 


The  NRC  is  considering  the  need  to 
codify,  as  requirements,  some  of  the 
licensing  guidance  and  practices,  to 
provide  a  clearer  regulatory  basis  for 
evaluating  whether  to  issue  or  deny 
licenses  of  broad  scope  and  provide  a 
clear  regulatory  framework  within 
which  licensees  must  operate. 

In  1993,  an  internal  senior 
management  review  of  NRC's  existing 
medical  use  regulatory  program, 
considered  needed  improvements  in  the 
medical  licensing  and  insjsection 
programs.  Additionally,  the  review 
determined  that  many  of  the  significant 
problems  identified  in  medical 
programs  are  a  consequence  of  licensee 
management  and  RSO  failures.  The 
report  recommended  that  current  NRC 
requirements  and  guidance  on  the 
responsibilities  of  RSOs,  at  all  materials 
facilities,  should  be  examined  with 
consideration  given  to  a  performance- 
based  rule.  Draft  NUREG-1516, ' 
"Management  of  Radioactive  Material 
Safety  Programs  at  Medical  Facilities," 
was  published  in  January  1995  for 
comment,  in  part  to  address  this 
recommendation.  This  report  describes 
a  systematic  approach  for  effectively 
managing  radiation  safety  programs  at 
medical  facilities.  It  should  be  noted 
that  other  types  of  broad  scope  facilities 
such  as  manufacturers  and  research  and 
development  facilities  are  also  being 
considered  in  this  process. 

Generally,  the  current  program 
governing  the  regulation  of  specific 
licenses  of  broad  scope  for  byproduct 
material  has  worked  well  to  provide  for 
public  health  and  safety  fit)m  these 
licensed  activities.  For  the  three-year 
period  from  1993-96  there  were  only  38 
events  involving  these  licenses  that 
resulted  in  some  type  of  enforcement 
action.  However,  the  majority  of  these 
events  involved  loss  of  control  of  the 
radioactive  material,  release  of  material 
in  excess  of  the  limits  in  10  CFR  20.  or 
contamination  outside  of  the  work  area. 
These  types  of  events,  which  could 
potentially  result  in  doses  to  the  public 
from  radioactive  material  in  unrestricted 
areas,  are  often  the  result  of  weak 
controls  by  either  the  RSO  or  RSC. 

The  NRC  is  currently  developing  a 
new  materials  licensing  process.  To 
proceed  with  the  implementation  of  the 
new  process,  the  NRC  staff 
recommended  certain  actions  for 
Commission  approval.  These  included 


'  A  free  single  copy  of  draft  NUREG-1516  may  be 
requested  by  those  considering  public  comment  by 
writing  to  the  U.S.  Nuclear  Regulatory  Commission, 
ATTN:  Distribution  and  Mail  Services  Section. 
Room  P-130A.  Washington.  DC  20555.  A  copy  is 
also  available  for  inspection  and/or  copying  in  the 
NRC  Public  Document  Room.  2120  L  Street.  NW 
(Lower  Level).  Washington,  tXI. 
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thf  (l»'V('lnpmiMil  1)1  ii  st.iiui.ird  li<  »mish 
comlitinn.  lor  hrond  scope  li(:KHS«'«!S. 
111. if  is  tuiii  tionally  ciiiiivalciit  lo  lOCKR 
SO  5U.  for  muU-'ar  p<iwer  ruiictor 
licoiisotis.  rhis  would  .liiow  liceiisetfs  to 
rnakf  (frtiiiii  lvp«'S  ol  c  li.uimfs  lo  tlmir 
pronr.iin  after  review  and  approval  by 
lilt;  KSr  willioul  the  cieeil  for  a  s|i««:ifit: 
Ik  eiise  ameiulmeiil.  provided  that  the 
cliaii^e  does  not  alter  radiation  safely 
perforinaiice.  hut  is  onk  <>  t  haiige  in  the 
niethiMls  to  at  hieve  that  perfnrman«:e. 
This  process  is  now  bein^  considered  as 
part  of  this  advance  notice  of  proposed 
ruiemalkin^ 

The  possible  need  for  clarifi<;ation  of 
re(|uirements  for  broad  s«:ope  li<;ensees 
is  also  supported  by  two  re<  ent  events, 
of  a  similar  nature,  involving 
phosphorus  32  (P-32)  internal 
«:ontamination  of  individuals  at  large 
biomedical  resear»:h  facilities.  P-;<2  is 
widely  used  in  research  institutions,  as 
are  many  other  radionuclides.  Although 
both  of  these  events  involved  P-.12,  the 
inherent  issues  of  control  of  licensed 
material  and  management  of  radiation 
safety  programs  extend  to  all  facilities 
using  lit;ensed  material.  The  NRCi 
dispat«;hed  an  Augmented  Inspection 
Team  to  investigate  the  circumstances 
surrounding  the  first  incident,  and  an 
Incident  Investigation  Team  to 
investigate  the  contamination  incident 
at  the  set;ond  facility  The  teams  found, 
among  other  things,  that  regulatory 
requirements  and  guidance  for  the 
application  of  security  and  control  of 
relatively  small  quantities  of  unsealed 
byproduct  material  are  inconsistent,  and 
that  the  roles  and  responsibilities  of 
RS()s,  RSCls  and  management  are  not 
clearly  spe<:ified 

Weak  management  oversight  of  the 
ratliation  protection  program  was  also 
identified  as  a  (  onlribiiting  factor  in  one 
of  these  internal  contamination  events. 
The  licensee  did  not  use  a  pro<:ess  of 
management  review  and  self-assessment 
(audits)  to  look  for  weakne.sses  in  its 
program,  and  to  take  appropriate 
remedial  actions.  Although  Part  :J3 
rec|uires  the  estahlishmenl  of  an  RSC 
and  the  appointment  of  an  R.SO,  it  does 
not  provide  broad  scope  licensees  with 
a  clear  desi:riptioii  of  the  duties  and 
responsibilities  of  the  RSO  or  the  RSC. 
Therefore,  the  NRC.  is  evaluating,  for 
possible  codification  in  Part  .13.  exi.sting 
regulations  and  appropriate 
requirements  derived  from  prior 
guidance  and  lit  ens»!  stan«lard  review 
plans,  with  reference  to:  management 
oversight  of  broad  s«:ope  li»:ensed 
programs;  the  role  of  the  RSO;  the 
responsibilities  of  the  RSC!;  supervision; 
the  qualifications  of  the  authorized  ustir; 
the  use  of  audits  and  inventory  contrdi: 


and  stM  urily  and  control  of  licensed 
material. 

II.  Requests  for  Comments  on  General 
(^nsideralions 

The  NRC;  has  identified  some  areas, 
within  Part  13,  that  could  be  modified 
or  deleted,  and  is  seeking  <:omments  on 
these  as  well  as  any  other  issues  offered 
for  consideration  of  this  part.  A  major 
issue  is  whether  the  regulations  should 
lie  performance-based  or  include  some 
of  the  existing  licensing  guidance  as 
specific  requirements.  A  revised 
performance-based  rule  would  clarify 
the  objectives  the  licensee  must  include 
within  its  program,  but  details,  as  to  one 
method  acceptable  to  the  NRC  staff  to 
metit  those  objet:tives.  would  continue 
lo  be  provided  in  guidance  documents, 
such  as  draft  Regulatory  Guide  DG- 
OOO.'j,  "Applications  for  Licenses  of 
Broad  S<:ope"  (second  proposed 
Revision  2  to  Regulatory  Guide  10.5) 
issued  for  public  comment  on  October 
1994. 

The  purpose  of  describing  these 
preliminary  issues  and  posing  certain 
questions  is  to  illustrate  aspects  of 
NRC;"s  evaluation  of  Part  33  to  date,  and 
lo  request  public  comment  on  the 
completeness  of  this  evaluation  and 
whether  the  proposed  changes  pose  any 
.serious  implementation  problems. 
C]ommenters  are  invited  to  make 
additional  suggestions.  In  addition  to 
specific  questions,  draft  rule  language  is 
provided,  for  comment,  that  renet;ts 
many  of  the  identified  issues. 

1.  Should  the  Responsibilities  of 
Licensee  Management  for  the  Radiation 
Safety  Program  Be  Specified  in  Part  33? 

The  team  reviewing  one  of  the 
internal  contamination  incidents 
identified  weak  management  oversight 
of  the  Radiation  Protection  Program. 
The  licensee  did  not  use  a  pro<;ess  of 
management  review  and  self-assessment 
(audits)  to  look  for  weaknesses  in  its 
program  and  to  take  appropriate 
remedial  actions.  Draft  NUREG-1516. 
"Management  of  Radioactive  N4aterial 
Safely  Programs  at  Medical  Facilities," 
discusses  the  importance  of  the  role  of 
an  institution's  executive  management 
including  selecting  the  RSO, 
determining  adequate  resources  for  the 
program,  using  contractual  services, 
conducting  audits,  and  establishing  the 
roles  of  authorized  u.sers  and  supervised 
individuals.  Draft  Regulatory  Guide  DG- 
0005,  "Applications  for  Licenses  of 
Broad  Scope"  (second  proposed 
Revision  2  to  Regulatory  Guide  10.5) 
recommends  that  a  license  application 
for  a  Type  A  licen.se  of  broad  scope 
include  an  organization  chart  depicting 
the  management  structure,  reporting 


paths,  and  flow  of  authority.  NRC  is 
.soliciting  comment  on  the  mechanism 
for.  and  extent  to  which,  requirements 
defining  management  responsibilities 
for  oversight  of  radiation  safety 
programs  should  be  included  in  Part  33. 

2.  Should  the  NRC  Incorporate 
Requirements  for  the  Duties  and 
Responsibilities  of  the  RSO  and  the 
RSC? 

Part  33  provides  broad  scope 
licensees  with  neither  a  detailed 
description  of  the  duties  and 
responsibilities  of  the  RSO  or  of  the  RSC 
nor  with  specific  qualifications  of  the 
RSO.  The  RSO  for  a  broad  scope  license 
must  be  sufficiently  qualified  to  manage 
the  day-to-day  operations  of  the 
radiation  safety  program.  Depending  on 
the  size  and  scope  of  the  program,  the 
necessary  qualifications  may  vary  for 
different  licensees.  Draft  NUREG-1516 
describes  a  systematic  approach  for 
^effectively  managing  radiation  safety 
programs  at  medical  facilities  by 
defining  and  emphasizing  the  roles  of 
the  institution's  executive  management. 
RSC,  and  RSO.  Draft  Regulatory  Guide 
DG-0005  suggests  that  an  application 
for  a  Type  A  license  should  include  a 
statement  of  the  authority  of  the  RSC  to 
oversee  the  licensed  program  and  its 
responsibility  for  control  and  direction 
of  the  radiation  safety  program  and  the 
RSO.  The  NRC  is  soliciting  public 
comments  on  the  need  for  specific 
requirements  delineating  the  roles  and 
responsibilities  of  the  RSC  and  the  RSO 
and  the  establishment  of  minimum 
training  and  experience  criteria  for  the 
RSO. 

3.  Should  Specific  Minimum  Training 
and  Experience  Criteria  for  Authorized 
Users  Be  Incorporated  Into  Part  33? 

Currently,  the  requirements  in  §  33.15 
for  issuance  of  a  Type  C  specific  license 
of  broad  scope  include  specific  training 
and  experience  criteria  for  individuals 
using  byproduct  material.  There  are  no 
specific  training  and  experience  criteria 
.stated  in  the  requirements  for  the 
issuance  of  other  types  of  broad  scope 
licenses.  However,  Appendix  )  of  draft 
Regulatory  Guide  DG-OOOS  provides 
guidance  for  elements  of  a  broad  scope 
training  program  for  authorized  users  as 
well  as  for  supervised  individuals.  The 
guidance  does  allow  the  licensee  the 
flexibility  to  develop  a  program 
commensurate  with  potential 
radiological  health  protection  problems 
but  suggests  that  the  training  for 
authorized  users  for  nonmedical  use 
should  be  at  least  equivalent  to  that 
currently  specified  in  §  33.15(b)(1)  and 
(2).  The  NRC  is  soliciting  comment  on 
whether  training  and  experience  criteria 
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should  be  incorporated  into  the 
regulations  or  be  addressed  in  guidance 
documents. 

4.  Should  the  NRC  Incorporate  Specific 
Requirements  for  Inventory  and 
Accountability  of  Byproduct  Material  in 
Use,  or  Modify  Its  Existing  Guidance? 

The  team  reviewing  one  of  the 
internal  contamination  incidents  found 
that  regulatory  guidance  for  the  security 
and  control  of  small  quantities  of 
unsealed  byproduct  material  was 
inconsistent.  Consequently,  NRC  staff 
committed  to  review  existing 
regulations,  guidance,  and  license 
standard  review  plans,  with  reference  to 
the  security  and  control  of  radioactive 
materials,  as  well  as  the  establishment 
of  restricted,  unrestricted,  and 
controlled  areas.  Additionally,  NRC 
inspectors  have  identified  some  broad 
scope  licensees  who  do  not  adequately 
account  for  sealed  sources  (e.g.,  PuBe 
sources).  The  NRC  is  soliciting 
comments  as  to  codification,  in  the 
regulations,  of  requirements  regarding 
accounting  for,  and  inventory  of, 
radioactive  materials. 

5.  Should  the  NRC  Consider  the  Risks 
Associated  With  Internal  Exposure 
Pathways  (e.g.,  Ingestion,  Inhalation, 
Absorption)  Separate  From  Those 
Associated  With  External  Radiation? 

The  two  recent  events  discussed  in 
the  background  section  both  dealt  with 
ingestion  of  radioactive  material  in 
contrast  to  external  exposure.  In  some 
cases,  it  appears  that,  because  of  the 
greater  uncertainties  associated  with 
dose  estimates  for  internal  exposure 
than  external,  the  public,  some  workers, 
and  some  licensees  consider  that  greater 
protective  measures  are  necessary  to 
minimize  exposures  from  internal 
pathways.  Although  the  Commission 
recognizes  that  there  may  be  greater 
uncertainties  with  the  estimation  of 
internal  exposure,  the  revision  of  10 
CFR  Part  20  assumes  that  internal  and 
external  exposure  are  equivalent  in 
terms  of  risk.  This  is  the  underlying 
basis  behind  the  total  effective  dose 
equivalent  (TEDE).  The  NRC  is 
soliciting  comments  on  whether  the 
risks  from  internal  exposure  should  be 
considered  separately  from  the  risks 
ftt)m  external  exposure. 

6.  Are  There  Other  Specific  Aspects  of 
the  Draft  Regulatory  Guide  DG-0005 
That  Should  Be  Codified  in  Part  33? 

in  October  1994,  draft  Regulatory 
Guide  DG-0005  (second  proposed 
Revision  2  to  Regulatory  Guide  10.5) 
was  issued  for  public  comment.  This 
revision  is  substantially  more 
comprehensive  than  previous  guidance 


in  identifying  the  information  needed  to 
complete  NRC  Form  313  when  applying 
for  a  license  of  broad  scope  for 
byproduct  material.  It  includes  such 
aspects  of  the  radiation  safety  program 
as  administrative  procedures,  material 
inventory  and  accountability,  audits  and 
appraisals,  safety  evaluations,  and 
exposure  control.  There  are  currently  no 
specific  requirements  in  10  CFR  Part  33 
addressing  these  topics,  or  additional 
topics  discussed  in  the  guidance.  The 
NRC  is  soliciting  comments  on  which, 
if  any,  aspects  of  the  draft  regulatory 
guidance  for  broad  scope  facilities 
should  be  codified  in  the  regulations. 

7.  Should  Broad  Scope  Licensees  Be 
Allowed  To  Make  Changes  in  Their 
Radiation  Safety  Program  Similar  to 
Those  Authorized  for  Production  and 
Utilization  Facilities  in  §50.59? 

There  are  no  specific  regulations 
governing  changes  to  the  radiation 
safety  program  for  broad  scope 
licensees.  In  contrast,  medical  use 
licensees  may  make  minor  changes  in 
their  radiation  safety  procedures 
described  in  an  application  for  license, 
renewal,  or  amendment,  that  are  not 
potentially  important  to  safety,  pursuant 
to  §  35.31.  Nuclear  power  reactor 
licensees  may  make  changes  in  the 
facility  or  procedures  as  described  in 
the  safety  analysis  report  (SAR)  or 
conduct  tests  or  experiments  not 
described  in  the  SAR,  without  prior 
Commission  approval,  unless  the 
proposed  change,  test,  or  experiment 
involves  a  change  in  the  technical 
specifications  of  the  license  or  an 
unreviewed  safety  question.  The 
licensee  must  maintain  a  written  safety 
evaluation  of  the  change.  Although  an 
unreviewed  safety  question,  as  defined 
in  §  50.2,  is  not  applicable  to  materials 
licensees,  §  36.53(c)  for  irradiator 
licensees,  allows  licensees  to  revise 
operating  and  emergency  procedures, 
provided,  in  part  that  any  changes 
should  not  reduce  the  safety  of  the 
facility.  The  NRC  is  soliciting  comments 
on  allowing  broad  scope  licensees  to 
have  the  flexibility  to  make  changes  to 
their  radiation  safety  program  as  is 
afforded  to  irradiator  and  nuclear  power 
licensees. 

8.  Should  the  Different  Types  of  Broad 
Scope  Licenses  Currently  in  Part  33 
(Types  A,  B,  and  C)  Be  Deleted  and 
Replaced  With  a  Single  Type? 

The  current  NRC  regulation  10  CFR 
Part  33,  "Specific  Domestic  Licenses  of 
Broad  Scope  for  Byproduct  Material," 
provides  for  three  distinct  types  of 
licenses  of  broad  scope  (i.e..  Type  A, 
Type  B,  and  Type  C),  which  are  defined 
in  §  33.11.  There  is  no  difference  in  the 


fees  associated  with  each  of  the  three 
types  of  broad  scope  license,  for  a 
spet;ific  category  of  license  (e.g.. 
manufacturer,  resean;h  and 
development,  medical,  etc.).  As  the 
majority  (approximately  240)  of  NRC 
licenses  of  broad  scope  are  Type  A,  NRC 
is  considering  the  elimination  of  Types 
B  and  C.  The  activities  previously 
authorized  as  a  Type  B  or  C  license  of 
broad  scope  (approximately  60  licenses) 
would  be  conducted  under  a  specific 
license  of  limited  scope  or  the  licensee 
could  modify  its  program  to  meet  the 
requirements  for  a  Type  A  specific 
license  of  broad  scope  and  commit  to 
the  necessary  program  oversight  and  use 
of  a  RSC.  The  NRC  is  soliciting 
comments  on  whether  to  eliminate 
Types  B  and  C  specific  licenses  of  broad 
scope. 

9.  Should  a  Category  for  "Master 
Materials  Ucenses"^Be  Incorporated 
Into  Part  33  With  the  Respective 
Necessary  Requirements? 

The  NRC  currently  has  issued  a  single 
"master  materials  license"  to  each  of 
three  federal  departments,  the  U.S. 
Navy,  Air  Force,  and  Department  of 
Agriculture.  A  "master  material  license" 
authorizes  a  single  entity  to  issue 
permits  for  its  faciUties  at  multiple  sites 
in  multiple  regions.  The  NRC  does  not 
review  or  approve  new  users  and/or 
locations  before  use,  and  does  not 
inspect  each  of  the  permitted  facilities 
under  the  routine  inspection  frequency 
for  that  type  of  facility.  Unlike  NRC 
inspection  of  other  multi-site  broad 
scope  licenses,  the  NRC  inspects  a 
sample  of  master  materials  facilities 
each  year.  These  licensees  are  inspected 
less  frequently  because  they  conduct 
inspections  of  their  permittees.  These 
licensees  are  not  permitted  to  authorize 
releases  of  byproduct  material  to  the 
environment  nor  grant  exemptions  to 
NRC's  regulations,  without  prior  NRC 
approval.  To  date,  the  master  materials 
program  has  worked  well  and  could 
serve  as  a  model  for  external  regulation 
of  some  DOE  activities.  The  scope  of 
authority  and  conditions  in  this  type  of 
license  and  the  requirements  imposed 
on  these  licensees  have  not  been 
subjected  to  the  public  comment 
process.  The  NRC  is  considering 
whether  specific  requirements  for 
issuance  of  a  master  materials  license 
should  be  codified  in  Part  33.  The  draft 
language  includes  a  definition  for  a 
master  materials  license,  but  does  not 
include  any  distinct  requirements.  The 
NRC  is  soliciting  comments  on  this 
issue. 
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10.  Should  Requirements  for  "S4ulti-Site 
Facilities"  Be  Codified  in  Part  33  or 
Should  This  Be  Defined  Only  in  JO  CFR 
Part  30? 

A  multi-site  license  is  one  that 
includes  two  or  more  locations  of  use 
identified  in  the  license,  such  as:  (1) 
stand-alone  facilities  that  would 
otherwise  be  licensed  individually;  or 
(2)  satellite  facilities  that  are  not  located 
within  the  principal  job  site,  and  for 
which  NRC  Ucensed  material  use  is 
ongoing  (excluding  temporary  job  sites, 
broad  scope  licensees,  or  mobile  nuclear 
medicine  services].  A  multi-site  facility 
may  also  include  those  licensees  for 
which  the  addresses  of  use  are 
geographically  separated  and  which 
may  each  be  under  the  direction  of  the 
same  or  different  RSO(s).  Regardless  of 
the  number  of  sites  authorized  under 
one  hcense  or  the  geographic  distance 
between  sites,  the  adequacy  of  the 
overall  radiation  safety  management 
structure  must  be  reviewed  by  the 
licensee  and  the  NRC  to  ensure  safe 
operations  at  each  site. 

Although  there  are  many  aspects  of  a 
multi-site  hcense  that  require  licensee 
commitments  similar  to  those  made  by 
broad  scope  licensees,  they  may  not 
meet  all  the  criteria  in  10  CFR  33.13  for 
issuance  of  a  Type  A  specific  license  of 
broad  scope.  For  example,  a  multi-site 
licensee  must  have  a  management 
structure  to  ensure  adequate  control  and 
conduct  of  the  program,  but  may  not 
have  the  expertise  or  need  for  the  degree 
of  flexibility  given  to  broad  scope 
licensees.  Therefore,  although  some 
multi-site  licensees  may  meet  the 
requirements  for  a  broad  scope  license, 
many  would  continue  to  be  limited 
specific  licenses.  The  NRC  is  soliciting 
comments  on  whether  a  separate 
category  for  multi-site  licenses  should 
be  included  within  Fart  33  with 
commensurate  requirements  for 
licensing,  or  if  a  multi-site  license 
should  be  defined  in  Part  30  with 
specific  requirements,  as  necessary,  for 
management  controls. 

11.  What  Balance  Should  Be  Maintained 
Between  a  Performance-Based  and  a 
Prescriptive  Approach  to  Regulating 
Broad  Scope  Licensees? 

The  Commission  is  considering 
improvements  to  increase  efficiency  and 
the  need  to  revise  regulations  to  be  more 
risk-informed  and  performance-based 
rather  than  prescriptive.  Currently, 
many  of  NRC's  regulations  are  a 
combination  of  performance-based  and 
prescriptive.  The  occupational  dose 
limits  specified  in  §20.1201  and  the 
requirement  for  a  radiation  protection 
program  pursuant  to  §20.1101,  are 


examples  of  performance-based 
regulations,  whereas  the  requirements 
for  training  for  radiographers  specified 
in  §  34.31  is  an  example  of  a 
prescriptive  regulation.  The  staff 
considers  that  a  risk-informed, 
performance-based  regulatory  approach 
should  have  at  least  four  key  elements: 
(1)  There  are  measurable  or  calculable 
parameters  to  monitor  licensee 
performance;  (2)  objective  criteria  are 
established  to  assess  performance;  (3) 
licensee  has  the  flexibility  to  determine 
how  to  meet  established  performance 
criteria;  and  (4)  failure  to  meet  a 
performance  criterion  will  not  have  an 
intolerable  outcome.  The  NRC  is 
specifically  soliciting  comments 
associated  with  those  provisions  where 
a  performance-based  approach  would  be 
satisfactory  to  accomplish  the  purposes 
of  the  Atomic  Energy  Act  of  1974,  as 
amended,  and  where  more  prescriptive 
requirements  are  necessary  to  provide 
appropriate  safety. 

III.  Request  for  Regulatory  Analysis 
Information 

If  a  change  of  requirements  is  needed, 
the  NRC  will  prepare  a  regulatory 
analysis  to  support  any  proposed  or 
final  rule.  The  analysis  will  examine  the 
costs  and  benefits  of  regulatory 
alternatives  available  to  the 
Commission. 

The  NRC  requests  public  comment  on 
costs  and  benefits,  normal  business 
practices,  new  trends,  and  other 
information  that  should  be  considered 
in  the  regulatory  analysis.  Comments 
may  be  submitted  as  indicated  in  the 
ADDRESSES  heading. 

IV.  Specific  Examples  of  Possible 
Regulatory  Language 

The  NRC's  review  of  Part  33  was 
discussed  at  the  All-Agreement  State 
meeting  in  October  1995.  At  that  time, 
representatives  from  the  State  of  Illinois 
indicated  that  they  were  reviewing  their 
existing  regulations  for  broad  scope 
licenses  and  provided  draft  language  to 
the  NRC.  Therefore,  the  NRC,  in 
partnership  with  the  State  of  Illinois, 
has  developed  language  that  may  be 
applicable  to  a  revision  of  Part  33.  This 
draft  text  reflects  many  of  the  issues  as 
described.  The  NRC  solicits  comments 
on  the  following  draft  text,  including 
the  extent  to  which  the  text  addresses 
the  issues  described.  The  NRC  also 
solicits  suggestions  of  alternative  text 
that  would  address  these  issues. 

List  of  Subiects  in  10  CFR  Part  33 

Byproduct  material.  Criminal 
penalties.  Nuclear  materials.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements. 


PART  33— SPECIFIC  DOMESTIC 
LICENSES  OF  BROAD  SCOPE  FOR 
BYPRODUCT  MATERIAL 

1.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  Sees.  81, 161. 182. 183. 68  Stat. 
935.  948.  953.  954,  as  amended  (42  U.S.C. 
2111,  2201,  2232,  2233);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

2.  A  new  §  33.2  is  added  to  read  as 
follows: 

§33^    Definitions. 

Authorized  user  means  an  individual 
specifically  named  and  authorized  by 
the  Radiation  Safety  Committee  to  use 
licensed  material. 

Management  means  the  chief 
executive  officer  (or  equivalent)  or  that 
person's  delegate  or  delegates. 

Radiation  Safety  Committee  means  a 
committee  responsible  for  the 
development  and  administration  of  a 
licensee's  radiation  safety  program, 
including  responsibiUty  for  approval  of 
all  proposals  for  radionuclide  use  and 
users. 

Radiation  Safety  Officer  means  the 
individual,  identified  on  the  license, 
responsible  for  the  day-to-day  operation 
of  the  licensee's  radiation  safety 
program. 

3.  A  new  §  33.5  is  added  to  read  as 
follows: 

§  33.5    Records. 

Each  record  required  by  this  part  must 
be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  and 
specifications  must  include  all  pertinent 
information  such  as  stamps,  initials,  and 
signatures.  The  licensee  shall  maintain 
adequate  safeguards  against  tampering 
with  and  loss  of  records. 

4.  Section  33.11  is  revised  to  read  as 
follows: 

§33.11    Types  of  specific  licenses  of  broad 
scope. 

(a)  A  "specific  license  of  broad  scope" 
is  a  specific  license  authorizing  receipt, 
acquisition,  ownership,  possession,  use, 
and  transfer  of  any  chemical  or  physical 
form  of  any  byproduct  material  in  the 
quantities  specified  in  the  license,  for 
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purposes  authorized  by  the  Act.  A  broad 
scope  license  authorizes  a  v^de  scope  of 
radionuchdes  for  a  diversity  of  uses  and 
allows  licensees  to  name  their  own 
users  and  areas  of  use. 

(b)  A  "master  materials  license"  is  a 
specific  license  of  broad  scope 
authorized  by  and  issued  by  the 
Commission  for  multisite,'  to  include 
multiregional,  materials  (byproduct) 
licensees.  This  special  type  of  broad 
license  authorizes  a  single  entity,  to 
issue  permits,  authorize  uses,  conduct ' 
enforcement,  and  perform  oversight 
inspections  or  audits  for  facilities  at 
multiple  sites  in  multiple  regions, 
including  broad  scope  permits,  such 
that  NRC  does  not  review  or  approve 
new  users  and/or  locations  prior  to 
approval,  and  does  not  inspect  the 
permitted  facilities  under  the  routine 
inspection  &«quency  for  that  type  of 
facility. 

5.  Section  33.12  is  revised  to  read  as 
follows: 

§33.12    Applications  for  license, 
amendment,  or  renewal. 

Applications  for  a  new  license,  an 
amendment,  or  a  renewal  of  a  specific 
license  of  broad  scope  will  be  approved 
if: 

(a)  The  applicant  satisfies  the  general 
requirements  specified  in  §§  30.32  and 
30.33  of  this  chapter; 

(b)  The  applicant  has  engaged  in  a 
reasonable  range  and  number  of 
activities  involving  the  use  of  byproduct 
materials  under  a  specific  license  of 
limited  scope; 

(c)  The  applicant's  previous 
performance  as  a  licensee  demonstrates 
an  ability  to  maintain  a  program  in 
compliance  with  the  Commission's 
regulations; 

(d)  The  licensee  designates  a 
Radiation  Safety  Officer  meeting  the 
requirements  of  §  33.21(b)  responsible 
for  implementing  the  radiation  safety 
program; 

(e)  The  licensee  establishes  a 
Radiation  Safety  Committee  meeting  the 
requirements  of  §  33.22(a); 

(f)  The  applicant  establishes  and 
submits  a  description  of  an  adequate 
management  structure  and  oversight,  as 
well  as  the  mechanisms  used  to  ensure 
control  over  licensed  activities; 

(g)  The  applicant  establishes 
administrative  controls  and  provisions 
relating  to  organization  and 
management  reviews  that  are  necessary 
to  ensure  safe  operations;  and 

(h)  The  applicant  establishes, 
implements,  and  maintains  written 
policies  and  procedures,  reviewed  and 
approved  by  the  Radiation  Safety 
Committee,  adequate  for: 


(1)  Authorizing  the  procurement  of 
byproduct  material  only  in  accordance 
with  approved  permits; 

(2)  Receiving  and  safely  opening 
packages  of  byproduct  material; 

(3)  Maintaining  inventory  control  and 
records  of  transfers  of  byproduct 
material; 

(4)  Storing  and  using  byproduct 
material  safely; 

(5)  Requiring  notification  of  the 
Radiation  Safety  Officer  of  emergencies 
involving  byproduct  material; 

(6)  Establishing  fi^quencies  for 
performing  radiation  siu^^eys  as 
required  by  §§  20.1501  and  20.1906(b) 
of  this  chapter,  or  by  the  conditions  of 
the  license; 

(7)  Performing  calibrations  of  survey 
instruments  and  other  equipment  used 
to  demonstrate  compliance  with  the 
regulations  of  this  chapter,  if  those 
calibrations  are  to  be  performed  in- 
house; 

(8)  Performing  tests  for  leakage  or 
contamination  of  sealed  sources,  if  those 
tests  are  to  be  performed  by  the  licensee; 

(9)  Disposing  of  byproduct  material  in 
accordance  with  the  requirements  of 
subpart  K,  §§20.2001  through  20.2007 
of  this  chapter. 

(10)  Providing  or  supervising  the 
provision  of  radiation  safety  training  to 
personnel  prior  to  their  working  in  or 
ft-equenting  areas  where  byprodu^jt 
material  is  used  or  stored; 

(11)  Conducting  radiation  safety 
evaluations  of  proposed  authorized 
users  of  byproduct  material,  including 
training  and  experience  and  proposed 
uses; 

(12)  Conducting  radiation  safety 
evaluations  of  proposed  uses  of 
radioactivity,  including  an  evaluation  of 
the  facilities  and  equipment; 

(13)  Establishing  criteria  used  to 
determine  if  a  location  formerly 
authorized  under  the  broad  scope 
license  may  be  released  for  unrestricted 
use.  including  the  performance  of 
monitoring,  acceptable  decontamination 
levels,  and  documentation  of  such 
results;  and' 

(14)  Reporting  and  investigating 
overexposures;  accidents;  spills;  losses 
or  thefts;  unauthorized  receipts,  uses, 
transfers  or  disposal  of  byproduct 
material;  and  other  deviations  from 
radiation  safety  practices  as  approved 
by  the  Radiation  Safety  Officer,  the 
Radiation  Safety  Committee,  or  the 
Commission,  and  implementing 
corrective  actions  as  necessary. 

6.  Section  33.17  is  revised  to  read  as 
follows: 


{  33.17    Requirements  of  spactfic  Hoenses 
of  broad  scope. 

Persons  granted  a  specific  license  of 
broad  scope  shall  meet  the  following 
reauirements: 

(a)  Unless  specifically  authorized 
pursuant  to  other  parts  of  this  chapter, 
persons  licensed  under  this  part  shall 
not: 

(1)  Conduct  tracer  studies  in  the 
environment  involving  direct  release  of 
byproduct  material; 

(2)  Conduct  activities  for  which  a 
specific  license  issued  by  the 
Commission  imder  parts  32.  34.  35.  36. 
or  39  of  this  chapter  is  required;  or 

(3)  Add  or  cause  the  addition  of 
byproduct  material  to  any  food, 
beverage,  cosmetic,  drug  or  other 
product  designed  for  ingestion  or 
inhalation  by.  or  application  to,  a 
human  being. 

(b)  Each  specific  license  of  broad 
scope  issued  under  this  part  shall  be 
subject  to  the  condition  that  byproduct 
material  possessed  under  the  license 
may  only  be  used  by,  or  under  the  direct 
supervision  of,  individuals  approved  by 
the  licensee's  Radiation  Safety 
Committee  in  accordance  with  the 
following: 

(1)  Byproduct  material  for  non-human 
use  will  be  used  only  by,  or  under  the 
supervision  of,  individuals  whose 
qualifications  have  been  reviewed  and 
approved  in  accordance  wi\h  the 
licensee's  established  procedures,  and 

(2)  Byproduct  material  for  medical 
use  will  be  used  only  by,  or  under  the 
supervision  of.  individuals  who  meet 
the  appUcable  training  and  experience 
criteria  specified  in  subpart  J.  §§  35.900 
through  35.981  of  this  chapter. 

(c)  The  licensee's  management  shall 
notify  the  Commission,  in  writing,  no 
later  than  30  days  after  a  Radiation 
Safety  Officer  permanently  discontinues 
performance  of  duties  as  the  Radiation 
Safety  Officer  under  the  license,  or  the 
name  or  mailing  address  of  the  licensee, 
as  it  appears  on  the  license,  changes. 

(d)  'The  licensee's  management  shall 
apply  for  and  must  receive  a  "license 
amendment: 

(1)  Before  naming  a  permanent 
Radiation  Safety  Officer; 

(2)  Before  it  orders  byproduct  material 
in  excess  of  the  amount,  or  radionuchde 
or  form  different  than  authorized  on  the 
license;  and 

(3)  Before  it  adds  to  or  changes  the 
address  or  addresses  of  use  identified  in 
the  application  or  on  the  license. 

7.  Sections  33.21  and  33.23  are 
redesignated  as  §§33.61  and  33.63, 
respectively  under  the  undesignated 
center  heading  "Violations",  and  new 
§§  33.21,  33.22,  and  33.23  are  added  to 
read  as  follows: 
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§  33.21     Radiation  Safety  Offlcar. 

(n)  A  licensee  shall  appoint  a 
Radiation  Safety  Officer  responsible  for 
implementinfi;  the  radiation  safety 
program.  The  licensee,  through  the 
Radiation  Safety  Officer,  shall  ensure 
that  radiation  safety  activities  are  being 
performed  in  accordance  with  approved 
procedures  and  regulatory  requirements 
in  the  daily  operation  of  the  licensee's 
byproduct  material  program. 

(b)  At  a  minimum,  the  Radiation 
Safety  Officer  shall  have  an  academic 
degree  in  physical  or  biological  science 
or  engineering,  specific  training  in 
radiation  health  sciences  and  at  least  5 
years  experience  with  a  broad  spectrum 
of  radioactive  material  related  to  the 
types,  quantities,  and  uses  of  the 
licensee's  program. 

(c)  The  Radiation  Safety  Officer  shall. 

(1)  Ensure  the  implementation  of 
written  policies  and  procedures  as 
specified  in  §33.12  (g)  and  (h); 

(2)  Assist  the  Radiation  Safety 
Committee  in  the  performance  of  its 
duties,  including  the  provision  of 
necessary  reports  to  the  Committee  to 
enable  the  Committee  to  conduct  the 
reviews  required  by  §33. 17(f); 

(3)  Report  to  management  once  each 
year  on  the  byproduct  material  program: 
and 

(4)  Keep  a  copy  of  all  records  and 
reports  required  by  the  Commission's 
regulations  in  10  CFR  Chapter  1,  a  copy 
of  10  CFR  Chapter  1.  a  copy  of  each 
licensing  request  and  license  and 
amendments,  and  the  written  policy  and 
procedures  required  by  the  regulations 
of  this  chapter. 

i  33.22    Radiation  Safety  Committee. 

Each  licensee  shall  establish  a 
Radiation  Safety  Committee  to  oversee 
the  use  of  byproduci  material. 

(a)  The  Radiation  Safety  Committee 
shall  meet  the  following  administrative 
reouirements: 

(1)  Membership  shall  c:onsist  of  the 
Radiation  Safety  Officer;  at  least  one 
user  authorized  by  the  Radiation  Safety 
Committee  from  each  of  the 
departments,  groups,  or  activities  that 
will  ii.se  byproduct  materials  permitted 
by  the  licen.se;  and  at  least  one 
representative  of  management  who  is 
neither  an  authorized  user  nor  a 
Radiation  Safety  Officer.  For  medical 
broad  scope  licensttes,  the  Radiation 
.Safety  Committee  should  also  include  a 
repre.sentative  of  the  nursing  service  and 
an  authorized  u.ser  for  each  type  of 
medical  use  permitted  by  the  license; 

(2)  The  Committee  shall  meet  four 
times  a  year  at  intervals  not  to  exceed 
4  months; 

(.!)  Minuttrs  shall  be  prepared  for  ea«:h 
meeting.  Ea«;h  memlier  of  the  Committee 


shall  be  provided  with  a  copy  of  the 
meeting  minutes  before  the  next 
meeting,  and  the  Committee  shall  retain 
one  copy  of  the  meeting  minutes  for  5 
years  from  the  meeting  date;  and 

(4)  To  establish  a  quorum  and  to 
conduct  business,  at  least  one-half  o^the 
Committee  membership  must  be  in 
attendance,  and  shall  include,  at  a 
minimum,  the  management's 
representative,  an  authorized  user  and 
the  Radiation  Safety  Officer. 

(b)  To  oversee  the  use  of  licensed 
material,  the  Radiation  Safety 
Committee  shall: 

(1)  Ensure  the  radiation  protection 
programs  meet  the  requirements  of 
§20.1101  of  this  chapter: 

(2)  Ensure  the  implementation  of 
written  policies  and  procedures,  as 
specified  in  §33.12  (g)  and  (h),  include: 

(i)  Review  of  the  training  and 
experience  of,  and  approval  or 
disapproval  of,  the  application  of  any 
individual  who  seeks  approval  as  an 
authorized  user; 

(ii)  Review,  on  the  basis  of  radiation 
safety,  and  approval  or  disapproval  of, 
each  proposed  use  of  byproduct 
material,  including  periodic 
reevaluations  of  approved  uses: 

(iii)  Review  and  approve  radiation 
safety  program  changes  on  th«  basis  of 
safety; 

(iv)  Review,  with  the  assistance  of  the 
Radiation  Safety  Officer,  the  records  of 
individual  monitoring  results  of  all 
individuals  for  whom  monitoring  was 
required  pursuant  to  §20.1502  of  this 
Chapter; 

(v)  Review,  with  the  assistance  of  the 
Radiation  Safety  Officer,  all  incidents  or 
reports  made  to  the  Commission 
involving  byproduct  material  with 
respect  to  cause  and  subsequent  actions 
taken;  and 

(vi)  Establish  investigational  levels  for 
occupational  doses  that,  when 
exceeded,  require  investigations  and 
considerations  of  action  by  the 
Radiation  Safety  Officer;  and 

(3)  Review  annually,  with  the 
assi.stance  of  the  Radiation  Safety 
Officer,  the  radiation  safety  program. 

§  33. 23    Statenwnts  of  authority  and 
responsibilities.  • 

(a)  A  licensee  shall  provide  the 
Radiation  Safety  Officer  and  the 
Radiation  Safety  Committee  sufficient 
authority,  organizational  freedom,  and 
management  prerogative,  to; 

(1)  Identify  radiation  safety  problems; 

(2)  Terminate  any  activity,  involving 
byproduct  material,  in  which  health  and 
safety  may  be  compromised  to  an 
unacceptable  level,  immediately, 
without  consulting  licensee 
management; 


(3)  Approve  or  disapprove  all 
proposals  for  byproduct  material  use 
prior  to  procurement  of  material; 

(4)  Initiate,  recommend,  or  provide 
corrective  actions;  and 

(5)  Veri^'  implementation  of 
corrective  actions. 

(b)  A  licensee  shall  establish  and  state 
in  writing  the  authorities,  duties, 
responsibilities,  and  radiation  safety 
activities  of  the  Radiation  Safety  Officer 
and  the  Radiation  Safety  Committee, 
and  retain  the  current  edition  of  these 
statements  as  a  record  until  the 
Commission  terminates  the  license. 

8.  A  new  §  33.25  is  added  to  read  as 
follows: 

§33.25    Supenrialon. 

(a)  A  licensee  that  permits  the  receipt, 
possession,  use.  or  transfer  of  byproduct 
material  by  an  individual  under  the 
supervision  of  an  authorized  user  shall: 

(1)  Instruct  the  supervised  individual 
in  the  principles  of  radiation  safety 
appropriate  to  that  individual's  use  of 
byproduct  material: 

(2)  Require  the  supervised  individual 
to  follow  the  instructions  of  the 
supervising  authorized  user,  follow  the 
written  radiation  safety  procedures 
established  by  the  licensee,  and  comply 
with  the  regulations  of  this  chapter  and 
the  license  conditions  with  respect  to 
the  use  of  byproduct  material;  and 

(b)  A  licensee  that  permits  the  receipt, 
possession,  use,  or  transfer  of  byproduct 
material  by  an  individual  under  the 
supervision  of  an  authorized  user  is 
responsible  for  the  acts  and  omissions  of 
the  supervised  individual. 

9.  A  new  §  33.59  is  added  under  the 
undesignated  center  heading  "Specific 
Licenses  of  Broad  Scope"  to  read  as 
follows: 

i  33.59    RadMion  safety  program  changes. 

(a)  The  holder  of  a  specific  license  of 
broad  scope  for  byproduct  material  may 
make  changes  in  the  facility  or 
procedures  as  described  in  the  license 
application,  after  review  and  approval 
by  the  Radiation  Safety  Committee, 
without  prior  Commission  approval, 
unless  the  proposed  change  involves  a 
change  in  a  specific  license  condition  or 
is  less  restrictive  than  the  regulations. 

(b)(1)  The  licensee  shall  maintain 
records  of  changes  in  the  facility  and  of 
changes  in  procedures  made  pursuant  to 
this  section  until  the  license  has  been 
renewed  or  terminated.  The  record  must 
include  the  effective  date  of  the  change, 
a  copy  of  the  old  and  new  facility  or 
procedure,  the  reason  for  the  change,  a 
summary  of  radiation  safety  matters  that 
were  considered  before  making  the 
change,  and  the  signatures  of  the 
Radiation  Safety  Officer,  Radiation 
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Safety  Coinmittee  chairman,  and  the 
management  representative. 

(2)  The  licensee  shall  submit  a  report 
within  30  days  of  the  effective  date  of 
the  change,  containing  a  brief 
jlescription  of  any  changes,  including 
the  reason  for  the  change  and  a 
summary  of  the  radiation  safety  matters 
that  were  considered  for  each. 

(c)  A  licensee  who  desires  to  make  a 
change  that  modifies  an  existing  license 
condition  shall  submit  an  application 
for  amendment  to  its  license  pursuant  to 
§  30.38  of  this  chapter. 

Dated  at  Kockville.  Maryland,  this  6th  day 
of  Novemljer.  1996. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle. 
Secretary  of  the  Commission. 
(PR  Doc.  96-28998  Filed  11-13-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-SW-24-AD] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.,  Model  21 4B, 
214B-1  and  214ST  Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Bell 
Helidopter  Textron.  Inc.  (BHTI)  Model 
2148,  214B-1,  and  214ST  series 
helicopters,  that  currently  establishes  a 
retirement  life  of  40,000  high-power 
events  for  the  lower  planetary  spider 
(spider).  This  action  would  require 
changing  the  method  of  calculating  the 
retirement  life  for  the  spider  from  high- 
power  events  to  a  maximum 
accumulated  Retirement  Index  Number 
(RIN)  of  80,000  and  would  make  this 
RIN  applicable  to  an  additional  part 
numbered  spider.  This  proposal  is 
prompted  by  fatigue  analyses  and  tests 
that  show  certain  spiders  fail  sooner 
than  originally  anticipated  because  of 
the  unanticipated  higher  number  of 
external  load  lif^s  and  takeoffs  (torque 
events)  performed  with  those  spiders  in 
addition  to  the  time-in-service  (TIS) 
accrued  under  other  operating 
conditions.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fatigue  failure  of  the  spider,  which 
could  result  in  failure  of  the  main 
transmission  and  subsequent  loss  of   ' 
control  of  the  helicopter. 


DATES:  Comments  must  be  received  by 
January  13, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-SW-24-AD,  2601 
Meacham  Blvd..  Room  663,  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Helicopter  Textron.  Inc.,  P.O.  Box 
482.  Ft.  Worth.  Texas  76101. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Garadi,  Aerospace  Engineer,  FAA, 
Rotorcraft  Certification  Office, 
RotorcTaft  Directorate,  Fort  Worth, 
Texas  76193-0170.  telephone  (817) 
222-5157,  fax  (817)  222-5959. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  cjosing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-24-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 


94-SW-24-AD,  2601  Meacham  Blvd.. 
Room  663,  Fort  Worth,  Texas  76137. 

Discussion 

On  August  13,  1993.  the  FAA  issued 
AD  93-05-432,  Amendment  39-8608  (58 
FR  45833.  August  31.  1993),  to  require 
changing  the  method  of  calculating  the 
retirement  life  for  the  spider,  part 
number  (P/N)  214-040-080-101,  from 
flight  hours  to  high-power  events 
calculated  using  the  number  of  takeoffs 
and  external  load  lifts.  That  action  was 
prompted  by  reports  of  four  failures  of 
the  spider,  two  of  which  were  detected 
during  the  2,500  hour  TIS  overhaul 
inspection.  The  other  two  failures 
occurred  in  flight.  The  requirements  of 
that  AD  are  intended  to  prevent  fatigue 
failure  of  the  spider,  which  could  result 
in  failure  of  the  main  transmission  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD,  BHTI 
has  issued  BHTI  Information  Letter 
GEN-94-54,  dated  April  15,  1994. 
Subject:  Retirement  Index  Number  (RIN) 
For  Cycle  Lifed  Components,  which 
introduces  a  different  method  of 
accounting  for  fatigue  damage  on 
components  that  have  shortened  service 
lives  as  a  result  of  frequent  torque 
events.  Additionally,  BHTI  has  issufwd 
BHTI  Alert  Service  Bulletin  (ASB)  214- 
94-53,  which  is  applicable  to  the  Model 
214B  helicopters,  and  ASB  214ST-94- 
68,  which  is  applicable  to  the  Model 
214ST  helicopters,  both  of  which  are 
dated  November  7, 1994  and  describe 
procedures  for  converting  fiight  hours 
and  total  number  of  torque  events  into 
a  RIN  for  the  spider,  P/N  214-040-080- 
001  and  -101.  Ahhough  ASB  214-94-53 
does  not  state  that  it  applies  to  Model 
214B-1  helicopters,  this  was  an 
oversight  by  the  manufacturer.  That 
ASB  was  intended  to  apply  to  both 
Model  214B  and  214B-1  helicopters. 
Additionally,  P/N  214-040-080-001 
was  omitted  from  the  existing  AD,  and 
is  included  in  the  applicability  portion 
of  this  AD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  214B, 
214B-1,  and  214ST  helicopters  of  the 
same  type  design,  the  proposed  AD 
would  supersede  AD  93-05-02  to 
require  creation  of  a  component  history 
card  using  the  RIN  system,  and  a  system 
for  tracking  increases  to  the 
af:cumulated  RIN,  and  establish  a 
maximum  accumulated  RIN  for  the 
spider  of  80,000. 

The  FAA  estimates  that  11  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  (1)  48  work  hours  to 
replace  a  spider  affected  by  the  new 
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method  of  determining  the  retirement 
life  required  by  this  AD;  (2)  2  work 
hours  per  helicopter  to  create  the 
component  history  card  or  equivalent 
re<:ord  (record),  and  (3)  10  work  hours 
per  helicopter  to  maintain  the  record 
each  year,  and  that  the  average  labor 
rate  is  560  per  work  hour.  Required 
parts  would  cost  approximately  $10,920 
per  helicopter.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AO 
on  U.S.  operators  is  estimated  to  be 
$28,220  for  the  first  year  and  $27,120  for 
each  subsequent  year.  These  costs 
assume  replacement  of  the  spider  in 
one-sixth  of  the  fleet  ea<:h  year,  creation 
and  maintenance  of  the  records  for  all 
the  fleet  the  first  year,  and  creation  of 
one-sixth  of  the  fleet's  records  and 
maintenance  of  the  records  for  all  the 
fleet  each  subsequent  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
.continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    {AmendMl] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8608  (58  FR 
45833,  August  31.  1993)  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bell  Helicopter  Textron.  Inc.  (BHTl):  Docket 
No.  94-SW-24-AD.  Supersedes  AD  93- 
05-02,  Amendment  39-8608. 
Applicability:  Model  2148  and  214B-1 
helicopters,  with  lower  planetary  spider 
(spider),  part  number  (P/N)  214-040-080- 
001  or  -101.  and  Model  214ST  series 
helicopters,  with  spider,  P/N  214-040-080- 
101,  installed,  certificated  in  any  cattery. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  l)een  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS)  after  the  efEsctive  date 
of  this  AD,  unless  accomplished  previously. 

To  prevent  fatigue  failure  of  the  spider, 
which  could  result  in  failure  of  the  main 
transmission  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Create  a  component  history  card  for  the 
main  transmission  upper  planetary  spider 
(spider),  part  number  (P/N)  214-040-080- 
001  or -101. 

(b)  For  Model  214B  and  214B-1  helicopters 
with  spider,  P/N  214-040-080-001, 
determine  and  record  the  accumulated 
Retirement  Index  Number  (RIN)  as  follows: 

(1)  If  the  number  of  takeofb  and  the 
number  of  external  load  lifts  conducted  with 
this  spider  are  known,  record  one  (1)  RIN  for 
each  takeoff  and  one  RIN  for  each  external 
load  lift. 

(2)  If  either  the  number  of  takeoffis  or  the 
number  of  external  load  lifts  conducted  with 
this  spider  are  unknown,  record  twenty-four 
(24)  RIN  for  each  hour  TIS. 

(3)  If  either  the  number  of  takeoffs  or  the 
numtier  of  external  load  lifts  conducted  with 
this  spider  are  unknown,  or  the  hours  TIS  are 
unknown,  record  twenty-one  thousand,  six 
hundred  (21,600)  RIN  for  each  calendar  year 
TIS.  Prorate  the  number  of  RIN.  based  on  the 
number  of  calendar  day.  for  a  portion  of  a 
year. 

(c)  For  Model  214B.  214B-1.  and  214ST 
helicopters  with  spider.  P/N  214-040-080- 
101,  determine  and  record  the  accumulated 
RIN  by  multiplying  the  high-power  events  by 
two  (2). 


Note  2:  BHTI  Alert  Service  Bulletin  (ASB) 
No.  214-94-53.  which  is  applicable  to  Model 
214B  and  214B-1  helicopters,  and  ASB  No. 
214ST-94-68.  which  is  applicable  to  Model 
214ST  helicopters,  both  dated  November  7, 
1994.  pertain  to  this  subject. 

(d)  After  complying  with  paragraphs  (a) 
and  (b)  or  (c)  of  this  AD.  during  each 
operation  thereafter,  maintain  a  count  of  the 
number  and  type  of  external  load  lifts  and 
the  number  of  takeoffo  performed,  and  at  the 
end  of  each  day's  operations,  increase  the 
accumulated  RIN  on  the  component  history 
card  as  follows: 

(1)  For  the  Model  2t4B  and  214B-1 
helicopters: 

(i)  Increase  the  RIN  by  1  for  each  takeoff. 

(ii)  Increase  the  RIN  by  1  for  each  external 
bad  lift,  or  increase  the  RIN  by  2  for  each 
external  load  lift  operation  in  which  the  load 
is  picked  up  at  a  higher  elevation  and 
released  at  a  lower  elevation,  and  the 
difference  in  elevation  between  the  pickup 
point  and  the  release  point  is  200  feet  or 
greater. 

(2)  For  the  Model  214ST  helicopter 

(i)  Increase  the  RIN  by  2  for  each  takeoff. 

(ii)  Increase  the  RIN  by  2  for  each  external 
load  lift  operation,  or  increase  the  RIN  by  4 
for  each  external  load  lift  operation  in  which 
the  load  is  picked  up  at  a  higher  elevation 
and  released  at  a  lower  elevation,  and  the 
diffisrence  in  elevation  between  the  pickup 
point  and  the  release  point  ii  200  fset  or 
greater. 

(e)  Remove  the  spider,  P/N  214-0400-080- 
001  or  -101  ftom  service  on  or  before 
attaining  an  accumulated  RIN  of  80,000.  The 
spider  is  no  longer  retired  based  upon  flight 
hours.  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  maintenance 
manual  by  establishing  a  new  retirement  life 
for  the  spider  of  80.000  RIN. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Certification  Office,  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(g)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  November 
5,  1996. 

EricBries, 

Acting  h4anager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  96-29102  Filed  11-13-96;  8:45  am] 
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14  CFR  Part  39 

[DocfcM  No.  96-«W-46-AD] 

Airworthiness  DirecUvjes;  Bell 
Helicopter  Textron,  a  Division  of 
Textron  Canada  Ltd.  Model  206L,  L-1, 
L-3,  and  L4  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Bell 
Helicopter  Textron,  A  Division  of 
Textron  Canada  Ltd.  (BHTC)  Model 
206L,  L-1,  L-3,  and  L-4  helicopters. 
This  proposal  would  require  creation  of 
a  component  history  card  using  a 
Retirement  Index  Number  (RIN)  system, 
establishing  a  system  for  tracking 
increases  to  the  accimiulated  RIN.  and 
a  maximum  accimiulated  RIN  for  certain 
main  rotor  masts  (masts)  and  main  rotor 
trunnions  (trunnions).  This  proposal  is 
prompted  by  fatigue  analyses  and  tests 
that  show  certain  masts  and  trunnions 
fail  sooner  than  originally  anticipated 
because  of  the  unanticipated  higher 
nimiber  of  external  load  lifts  and 
takeoffs  (torque  events)  performed  with 
those  masts  and  trunnions  in  addition  to 
the  time-in-service  (TIS)  accrued  under 
other  operating  conditions.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  failure  of  the 
mast  or  trunnion,  which  could  result  in 
loss  of  the  main  rotor  system  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 
January  13, 1997. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  95-SW-36-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Helicopter  Textron,  A  Division  of 
Textron  Canada  Ltd.  12,800  Rue  de 
L'Avenir,  Mirabel,  Quebec,  Canada 
J7J1R4,  ATTN:  Product  Support 
Engineering  Light  Helicopters.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas. 
FOR  mmCR  INFORMATION  CONTACT:  Mr. 
Jurgen  Priester,  Aerospace  Engineer, 
Rotorcraft  Certification  Office, 


Rotorcraft  Directorate,  FAA.  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5159,  fax 
(817) 222-5959. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-SW36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-SW-36-AD,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137. 

Discussion 

This  notice  proposes  the  adoption  of 
a  new  airworthiness  directive  (AD)  that 
is  appUcable  to  BHTC  Model  206L, 
206L-1,  206-L-3,  and  206L-4 
helicoptere.  This  proposal  would 
require,  within  the  next  100  hours  TIS, 
creation  of  a  component  history  card 
using  the  RIN  system  for  certain  masts 
and  tnmnions;  and  establishing  a 
system  for  tracking  increases  to  the 
accumulated  RIN.  The  proposal  also 
estabUshes  a  retirement  life  for 
trunnions,  based  solely  on  a  RDM  of 
24,000  and  a  mast  retirement  life  based 
on  a  maximum  RIN  of  44,000  or  a 
maximum  nimiber  of  flight  hours. 


whichever  occurs  first.  Fatigue  analyses 
and  tests  by  the  manufacturer  show  that 
certain  masts  and  trunnions  fail  sooner 
than  originally  anticipated  because  of 
the  unanticipated  high  niunber  of 
external  load  lifts  and  takeoffs  (torque 
events)  performed  with  those  masts  and 
tnmnions  in  addition  to  the  TIS  accrued 
under  other  operating  conditions.  This 
condition,  if  not  corrected,  could  result 
in  fatigue  failiu^  of  the  mast  or 
trunnion,  which  could  result  in  loss  of 
the  main  rotor  system  and  subsequent 
loss  of  control  of  the  heUcopter. 

Bell  HeUcopter  Textron,  mc,  the 
previous  type  certificate  holder,  has 
issued  Alert  Service  Bulletin  (ASB) 
206L-«4-99,  Revision  A,  dated  May  1, 
1995,  which  specifies  creation  of  a 
component  history  card  within  the  next 
100  hours  TIS  for  Model  206L,  206L-1. 
206L-3.  and  206L-4  heUcopters.  The 
ASB  also  describes  an  alternate 
retirement  Ufe  of  a  maximum 
accimiulated  RIN  of  24.000  for  the 
trunnion,  part  number  (P/N)  206-011- 
120-103.  and  an  alternate  retirement  life 
for  the  mast  of  a  maximum  accumulated 
RIN  of  44,000  or  a  maximum  number  of 
hours  TIS,  whichever  occurs  first,  as 
follows:  1,200  hours  TIS  for  masts,  P/N 
206-040-535-001;  1,800  hours  TIS  for 
masts,  P/N  206-040-535-005;  5,000 
hours  TIS  for  masts,  P/N  206-040-535- 
101;  and  5,000  hours  TIS  for  masts,  P/ 
N  206-040-535-105. 

This  heUcopter  model  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
appUcable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  Canada 
Airworthiness  Authority  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  Canada  Airworthiness    • 
Authority,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTC  Model  206L. 
206L-1.  206L-3,  and  2061^-4  heUcopters 
of  the  same  typte  design  registered  in  the 
United  States,  the  proposed  AD  would 
require  creation  of  a  component  history 
card  using  the  RIN  system.  estabUshing 
a  system  for  tracking  increases  to  the 
accumulated  RIN,  and  a  maximum 
accumulated  RIN  for  the  tnmnion  of 
24,000  and  a  maximum  accumulated 
RIN  of  44.000  or  a  maximum  number  of 
hours  TIS,  whichever  occurs  first,  for 
the  mast  as  foUows:  1,200  hours  TIS  for 
mast,  P/N  206-040-535-001;  1.800 
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hours  TIS  for  mast.  P/N  206-040-535- 
005;  5.000  hours  TIS  for  mas(.  P/N  20(>- 
040-535-101;  and  5.000  hours  TIS  for 
mast.  P/N  206-040-535-105.  before 
they  must  be  retired.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  711 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  (1)  H  work 
hours  per  helicopter  to  replace  the  mast 
and  10  work  hours  per  helicopter  to 
replace  the  trutinion  due  to  the  new 
method  of  determining  the  retirement 
life  required  by  this  AI);  (2)  2  work 
hours  per  helicopter  to  create  the 
component  history  card  or  equivalent 
record  (record);  (3)  10  work  hours  per 
heli<:opter  to  maintain  the  record  each 
year,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Ket^uired  parts 
would  cost  approximately  $9,538  per 
mast  and  $2.0H3  per  trunnion.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AU  on  U.S.  operators  for  the 
first  year  is  estimated  to  be  $2,016,989, 
and  each  subsequent  year  to  be 
$1,945,889.  These  costs  a.ssume  creation 
and  maintenance  of  the  records  for  all 
the  fleet  the  first  year,  replacement  of 
the  mast  and  trunnion  in  one-sixth  of 
the  fleet  each  year,  and  creation  of  new 
records  for  that  one-sixth  of  the  fleet 
and  maintenance  of  the  records  for  all 
the  fleet  each  subsequent  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direi:t  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Kxec:utive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufHcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  disc:us.sed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  [XJF 
Regulatory  Policies  and  Procedures  (44 
FR  1 10.34.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
iM:onomic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  [)ocket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 


List  of  Subfecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  F'ederal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  II  S.C  106(g).  40113.  44701. 

2.  Set.tion  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

B«ll  Helicopter  Textron,  a  Division  of 
Textron  Canada  Ltd.:  Docket  No.  95- 
SW-36-AD. 

Applicability  Model  206L,  206I.-1.  206L- 
3,  and  206L— 4  helicopters,  with  main  rotor 
masf  (mast),  part  numlier  (P/N)  206-04O- 
53.S-001.  -005.  -101.  or -105,  installed,  or 
main  rotor  trunnion  (trunnion).  P/N  206- 
01 1-120-103.  installed,  certificated  in  any 
category. 

Note  1:  Thi.s  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sublet. t  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  appmval 
from  the  FAA  This  approval  may  address 
either  no  action,  if  the  current  configuration 
climinatos  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  dijes  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

(Compliance  Required  within  100  hours 
time-in-service  after  the  effective  date  of  this 
AD.  unless  accomplished  previously. 

To  prevent  fatigue  failure  of  the  mast  or 
trunnion,  which  could  result  in  loss  of  the 
main  rotor  system  and  subsequent  loss  of 
( onlrol  of  the  helicopter,  accomplish  the 
following: 

(d)  Create  a  component  history  card  or  an 
equivalent  record  for  the  affected  mast  and 
trunnion. 

(b)  D»>tormine  the  a<;cumulated  Retirement 
Iiiilex  Number  (RIN)  to  date  based  on  the 
number  of  take<jffs  and  external  load  lifts 
(torque  events)  for  parts  in  service  in 
itcctirdanc.e  with  paragraphs  1  and  2  of  the 
Accomplishment  Instructions  of  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  (ASB)  No  206L-94-99.  Revision  A, 
dated  May  1,  Itgs  Record  this  accumulated 
RIN  on  the  component  history  card. 


(c)  After  complying  with  paragraphs  (a) 
and  (b)  of  this  AD,  during  each  operation 
thereafter,  maintain  a  count  of  the  number  of 
external  load  lifts  and  the  number  of  takeoffs 
performed  and  at  the  end  of  each  day's 
operations,  increase  the  accumulated  RIN  on 
the  component  history  cards  as  follows: 

(1)  For  the  trunnion, 

(i)  Increase  the  RIN  for  the  Model  206. 
206L-1,  and  206L-3  helicopters  by  1  for  each 
torque  event. 

(ii)  Increase  the  RIN  for  the  Model  206L- 
4  helicopters  by  2  for  each  torque  event. 

(2)  For  the  mast,  increase  the  RIN  for  the 
Model  206L.  206L-1,  206L-3.  and  206L-4 
helicopters  by  1  for  each  torque  event. 

(d)  Remove  the  trunnion  from  service  on  or 
before  attaining  the  maximum  accumulated 
RIN  in  accordance  with  Table  1  of  the 
Accomplishment  Instructions  of  Bell 
Helicopter  Textron.  Inc.  ASB  No.  206L-94- 
99.  Revision  A.  dated  May  1.  1995. 

(e)  Remove  the  mast  from  service  on  or 
before  attaining  the  maximum  accumulated 
RIN  or  the  flight  hour  service  life  limit, 
whichever  occurs  first,  in  accordance  with 
Table  2  of  the  Accomplishment  Instructions 
of  Bell  Helicopter  Textron.  Inc.  ASB  No. 
206L-94-99,  Revision  A,  dated  May  1,  1995. 

(f)  An  alternative  method  ofcompliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
(Certification  Office,  Rotorcraft  Directorate. 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Rotorcraft 
(Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Certification 
Office 

(g)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  November 
5.  1996. 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  96-29103  Filed  1 1-13-96;  8:45  ami 
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14  CFR  Part  39 

[Dockst  No.  94-SW-2S-AD] 

Airworthiness  Directives;  Bell 
Helicopter  Textron.  Inc.  Model  214ST 
Helicopters 

AOBICY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
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directive  (AD),  applicable  to  Bell 
Helicopter  Textron,  Inc.  (BHTI)  Model 
214ST  helicopters,  that  currently 
establishes  a  mandatory  retirement  life 
of  50,000  high-power  events  for  the 
main  rotor  mast  (mast).  This  action 
would  require  changing  the  retirement 
life  for  the  mast  from  high-power  events 
to  a  maximum  accumulated  Retirement 
Index  Number  (RIN)  of  140,000  and 
apply  this  RIN  to  an  additional  part 
numbered  mast.  This  proposal  is 
prompted  by  fatigue  analyses  and  tests 
that  show  certain  masts  fail  sooner  than 
originally  anticipated  because  of  an 
unanticipated  high  number  of  takeoffs 
and  external  load  lifts  in  addition  to  the 
deterioration  in  strength  that  occurs 
under  other  oi}erating  conditions.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fatigue  failure  of 
the  mast,  which  could  result  in  failure 
of  the  main  rotor  system  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
January  13,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Clhief  Counsel,  Attention: 
Rules  Docket  No.  94-SW-25-AD;  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Helicopter  Textron,  Inc.,  P.O.  Box 
482.  Fort  Worth,  Texas  76101. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Ciaradi,  Aerospace  Engineer,  FAA, 
Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  Fort  Worth, 
Texas  76193-0170,  telephone  (817) 
222-5157,  fax  (817)  222-5959. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E)ocket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-SW-25-AD,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137. 

Discussion 

On  July  13, 1994,  the  FAA  issued  AD 
94-15-04.  Amendment  39-8975,  (59  FR 
37155,  July  21,  1994),  to  require 
changing  the  method  of  calculating  the 
retirement  life  for  the  mast,  part  number 
(P/N)  214-040-090-109,  from  flight 
hours  to  high-power  events  calculated 
using  the  number  of  takeoffs  and 
external  load  lifts  (torque  events).  That 
action  was  prompted  by  fatigue  analysis 
and  retesting  that  showed  certain  masts 
fail  sooner  than  originally  anticipated 
because  of  an  unanticipated  high 
number  of  takeoffs  and  external  load 
lifts  performed  with  those  masts  in 
addition  to  the  anticipated  deterioration 
in  strength  that  occurs  under  other 
operating  conditions.  The  requirements 
of  that  AD  are  intended  to  prevent 
fatigue  failure  of  the  mast,  which  could 
result  in  failure  of  the  main  rotor  system 
and  subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD,  BHTI 
has  issued  BHTI  Information  Letter 
GEN-94-54,  dated  April  15,  1994. 
Subject:  Retirement  Index  Number  (RIN) 
For  Cycle  Lifed  Components,  which 
introduces  a  different  method  of 
accounting  for  fatigue  damage  on 
components  that  have  shortened  service 
lives  as  a  result  of  frequent  torque 
events.  Additionally,  BHTI  has  issued 
BHTI  Alert  Service  Bulletin  (ASB) 
214ST-94-67,  dated  November  7,  1994, 
which  is  applicable  to  Model  214ST 
helicopters,  which  describes  procedures 
for  creation  of  a  component  history  card 
within  the  next  25  hours  time-in-service 
(TIS)  for  the  Model  214ST  helicopters. 
The  ASB  also  describes  an  alternate 
retirement  life  of  a  maximum  RIN  count 


of  140,€00  for  the  Model  214ST  mast. 
Finally,  the  ASB  includes  an  additional 
P/N  for  the  main  rotor  mast  which  was 
not  included  in  the  existing  AD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  214ST 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  94- 
15-04  to  require  creation  of  a 
component  history  card  using  RIN 
counts,  and  establish  a  retirement  life  of 
a  maximum  accumulated  RIN  for  the 
masts  of  140,000. 

The  FAA  estimates  that  nine 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  (1)  48  work 
hours  per  helicopter  to  replace  the  mast; 
(2)  2  work  hours  per  helicopter  to  create 
the  component  history  card  or 
equivalent  record  (record);  and  (3)  10 
work  hours  per  helicopter  to  maintain 
the  record  each  year,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $17,267  per  mast.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $36,700  for  the  first  year 
and  $35,800  for  each  subsequent  year. 
These  costs  assume  replacement  of  the 
mast  in  one-sixth  of  the  fleet  each  year, 
creation  and  maintenance  of  the  records 
for  all  the  fleet  the  first  year,  and 
creation  of  one-sixth  of  the  fleet's 
records  and  maintenance  of  the  records 
for  all  the  fleet  each  subsequent  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866';  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


58358         Fwterd  Ragirter  /  Vol.  61.  No.  221  /  Thursday.  November  14,  1996  /  Proposed  Rules 


Lilt  of  Subfacts  in  14  CFR  Part  3fl 

Air  tniuportation.  Aircraft,  Aviation 
safety.  Safety. 

Tbe  Propoaad  Amendnienl 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Avthority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13    [An 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8975  (59  FR 
37155.  )uly  21.  1994).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

B«U  HsUcoplM-  Textron,  Inc.  (BHTI):  Docket 
No.  94-SW-25AD.  Supersedes  AD  94- 
15-04,  Amendment  39-d97S. 

Applicability:  Model  214ST  helicopter 
with  main  rotor  mast  (mast),  part  number  (P/ 
N)  214-040-090-109  or  P/N  214-040-090- 
121.  installed.  certiHcaled  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identiTied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifled.  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modirication, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD,  unless  accomplished  previously. 

To  prevent  fotigue  failure  of  the  mast, 
which  could  result  in  failure  of  the  main 
rotor  system  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Create  a  component  history  card  or  an 
equivalent  record  for  the  affected  mast. 

(b)  Determine  and  record  the  accumulated 
Retirement  Index  Number  (RIN)  to  date  on 
the  mast  as  follows: 

(1)  For  operators  with  mast,  P/N  214-040- 
090-109,  multiply  the  takeofTs  and  external 
load  lifts  (high-power  events)  total  to  date  by 
2.8  (round  up  the  result  to  the  next  whole 
number). 

(2)  For  operators  with  mast,  P/N  214-040- 
09O-121.  multiply  the  factored  flight  hour 


toul  to  data  by  14  (round  up  the  result  to  the 
next  whole  number). 

(3)  Record  on  the  compcHient  history  card 
the  accumulated  RIN. 

Hata  2:  BHTI  Alert  Service  Bulletin  (ASB) 
No.  214ST-94-e7.  dated  November  7. 19M. 
pertains  to  this  subject 

(c)  After  complying  with  paragraphs  (a) 
and  (b)  of  this  AD.  during  each  operation 
thereafter,  maintain  a  count  of  the  number 
and  type  of  external  load  lifts  and  the 
number  of  takaoffi  performed,  and  at  the  end 
of  each  day's  operations.  IncreaM  the 
accumulated  RIN  on  the  component  history 
card  as  follows: 

(1)  Increase  the  RIN  by  2  for  each  takeoff. 

(2)  Increase  the  RIN  by  2  for  each  external 
load  lift  operation:  or,  increase  the  RIN  l>y  4 
for  each  external  load  lift  operation  in  which 
the  load  is  picked  up  at  a  higher  elevation 
and  released  at  a  lower  elevation,  and  the 
difference  in  elevation  twtween  the  pickup 
point  and  the  release  point  is  200  fieet  or 
greater. 

(d)  Remove  the  mast.  P/N  214-040-090- 
109  or  -121.  from  service  on  or  before 
attaining  an  accumulated  RIN  of  140,000. 
The  mast  is  no  longer  retired  based  upon 
flight  hours.  This  AD  revises  the 
Airworthiness  Limitations  Section  of  the 
maintenance  manual  by  establishing  a  new 
retirement  life  for  the  mast  of  140,000  RIN. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  tbe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office.  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  conciu'  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(0  Special  flight  {>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  November 
5,  1996 

Eric  Briea, 

Acting  Manager.  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  96-29104  Filed  1 1-13-96;  8:45  am) 

■lUJNO  COM  4aiO-13-U 


DEPARTMENT  OF  LABOR 

Oocupattonal  Sataty  and  Health 
Administration 

29  CFR  Part  1952 

Supplamant  to  Calilbmla  Plan; 
ExiMMlon  of  Commant  Pariod 

AQCNCY:  Occupational  Safety  and  Health 

Administration  (OSHA).  Department  of 

Labor. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  September  13. 1996, 
OSHA  published  a  notice  requesting 
comments  on  the  CaUfomia  State 
standard  on  hazard  communication, 
which  incorporates  Proposition  65,  the 
Safe  Drinking  Water  and  Toxic 
Enforcement  Act  (61  FR  48443).  OSHA 
requested  that  comments  be  filed  by 
November  12,  1996.  OSHA  has  received 
a  number  of  requests  for  extension  of 
the  comment  period.  In  response  to 
these  requests,  OSHA  is  extending  the 
comment  period  for  two  weeks,  imtil 
November  26,  1996. 
DATES:  Written  comments  and  requests 
for  an  informal  hearing  may  be  filed 
with  the  OSHA  Docket  Office  by 
November  26,  1996. 
ADDRESSES:  Comments  should  be 
submitted  in  quadruplicate  to  Docket  T- 
032.  Docket  Office.  Room  N-2625,  U.S. 
Department  of  Labor.  OSHA.  200 
Constitution  Avenue.  N.W.. 
Washington.  DC  20210.  Comments 
under  10  pages  long  may  be  sent  by 
telefax  to  the  Docket  Office  at  202-219- 
55046  but  must  be  followed  by  a  mailed 
submission  in  quadruplicate.  Written 
submissions  must  clearly  identify  the 
issues  which  are  addressed  and  the 
position  taken  with  respect  to  each 
issue.  The  State  will  be  given  an 
opportunity  to  respond  to  the  public 
comments.  Interested  persons  may 
request  an  informal  hearing  concerning 
OSHA's  consideration  of  the  plan 
change.  Such  requests  also  must  be 
received  on  or  before  November  26, 
1996  and  should  be  submitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  T-032.  at  the  address  noted 
above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Cyr.  Acting  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3647,  200  Ckmstitution 
Avenue.  N.W..  Washington.  DC  20210. 
Telephone:  (202)  219-8148. 
SUPPLEMENTARY  INFORMATKM:  States 
with  approved  occupational  safety  and 
health  plans  imder  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
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1970  (29  U.S.C.  667)  are  required  to 
enforce  standards  which  are  at  least  as 
effective  as  those  promulgated  and 
enforced  by  Federal  OSHA.  In  addition, 
any  standards  which  are  appUcable  to 
products  which  are  distributed  or  used 
in  interstate  commerce  must  be  required 
by  compelling  local  conditions  and 
must  not  unduly  burden  interetate 
commerce.  States  may  enforce  their 
standards  uinder  authority  of  State  law 
while  they  are  under  review  by  Federal 
OSHA. 

OSHA  is  reviewing  the  California 
hazard  communication  standard,  which 
incorporates  the  Safe  Drinking  Water 
and  Toxic  Enforcement  Act.  Public 
comment  is  being  sought  by  OSHA  on 
the  following  issues. 

1.  Whether  the  California  standard 
and  its  enforcement  are  "at  least  as 
effective"  as  the  corresponding  Federal 
standard  and  enforcement. 

2.  Whether  the  California  standard: 

(a)  Is  applicable  to  products  which  are 
distributed  or  used  in  interstate 
commerce; 

(b)  If  so,  whether  it  is  required  by 
compelling  local  conditions:  and 

(c)  Unduly  burdens  interstate 
commerce. 

OSHA  has  received  a  number  of 
requests  for  a  30  or  60  day  extension  of 
the  original  60-day  comment  period. 
The  Statement  of  Managers'  in  the  1997 
Omnibus  Spending  Bill  and 
Immigration  Agreement  directed  OSHA 
"  *   •   *  to  expedite  its  review  and 
approval  or  rejection  of  California's 
hazard  communication/proposition  65 
standard,  and  to  provide  a  report  to  the 
Appropriations  Committees  on  this 
matter,  by  no  later  than  January  1, 
1997."  In  light  of  this  Congressional 
direction,  OSHA  is  granting  the  request 
for  an  extension,  but  for  a  more  limited 
period  of  two  additional  weeks,  until 
November  26, 1996. 

Authority:  Sec.  18.  84  Stat.  1608  (29  U.S.C. 
667);  29  CFR  part  1902,  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033). 

Signed  this  8th  day  of  November,  1996  in 
Washington,  D.C. 
Joseph  A.  Dear, 
Assistant  Secretary. 

(FR  Doc.  96-29288  Filed  11-13-96;  8:45  am) 
BILUNG  CODE  4S10-2»-4> 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  187 

46  CFR  Part  67 
[C6D9e-06(q 

Vessel  Documentation:  Combined 
Builder's  Certification  and 
Manufacturer's  Certificate  of  Origin, 
SulMnlssion  of  Hull  identification 
Number  (HIN)  for  Documentation  of 
Recreational  Vessels,  and  Issuance  of 
Temporary  Certificates  of 
Documentation 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  Coast  Guard  seeks 
information  that  may  be  useful  in 
determining  the  benefits  for  the 
following:  Combining  tbe  Builder's 
Certification  and  Manufacturer's 
Certificate  of  Origin;  proposing  to 
require  submission  of  the  Hull 
Identification  Number  for 
documentation  of  recreational  vessels; 
and  issuing  temporary  Certificates  of 
Documentation.  This  information  will 
be  useful  in  evaluating  alternative 
approaches,  especially  where  these 
proposals  will  assist  in  law 
enforcement,  preventing  fraud,  and 
increasing  customer  satisfaction. 
DATES:  Comments  must  be  received  on 
or  before  January  13.  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secreteiry.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  96-060). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.  Washington,  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  sjime  address  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  niunber  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  notice  of  request 
for  comments.  Comments  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters,  between 
9:30  a.m.,  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Michael  Antonellis.  National 
Maritime  Center.  U.S.  Coast  Guard,  4200 
Wilson  Blvd.,  Suite  510.  ArUngton.  VA 
22203-1804.  telephone  (703)  235-8447. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
request  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 


and  addresses,  identify  this  inquiry 
(CGC  96-060)  and  the  specific  section  of 
this  document  to  which  each  comment 
or  question  apphes,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unboimd  format,  no  larger  than 
SVz  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped  self-addressed 
postcards  or  envelopes.  The  Coast 
Guard  will  consider  all  comments 
received  during  the  comment  period. 

Background  and  Purpose 

In  recent  years,  the  Coast  Guard  has 
received  numerous  inquiries  from  its 
customers  concerning  various 
alternatives  to  help  reduce  the 
opportunity  for  fraud,  to  facilitate  the 
documentation  process  and  to  allow 
vessel  owners  to  operate  while  waiting 
for  issuance  of  the  permanent  Certificate 
of  Docvunentation  (COD).  The  Coast 
Guard  is  considering  the  following  three 
ideas  to  address  some  of  the  concerns; 
(1)  Combining  the  Builder's 
Certification  and  the  Manufacturer's 
Certification  of  Origin;  (2)  publishing  a 
notice  of  proposed  rulemaking  to 
require  submission  of  the  Hull 
Identification  Number  (HIN)  for 
Documentation  of  Recreational  Vessels; 
and  (3)  issuing  temporary  CODs. 

Discussion 

The  Coast  Guard  seeks  information 
that  may  be  useful  when  it  considers 
how  to  revise  and/or  implement 
procedures  pertaining  to  the 
documentation  of  vessels.  This 
information  will  be  useful  in  evaluating 
alternative  approaches  to  help  deter 
fi-aud,  increase  the  ability  to  track 
vessels  for  enforcement  purposes,  and 
improve  customer  satisfaction  by 
allowing  vessel  owners  to  operate  while 
waiting  for  issuance  of  the  permanent 
COD.  Any  rulemaking  that  results  from 
this  notice  would  be  considered  part  of 
the  Coast  Guard's  ongoing  review  of  its 
existing  regulations  under  Section  610 
of  the  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  610) 

The  first  idea  for  public  comment  is. 
combining  the  Builder's  Certification 
(Form  CCi-1261)  and  the  Manufacturer's 
Certificate  of  Origin  (MCO)  will  reduce 
the  opportiuiity  for  fraud.  Form  CG— 
1261  is  required  to  provide  build  and 
title  evidence  for  documentation.  The 
MCO  is  required  to  title  a  vessel  in  a 
State.  Each  form  collects  slightly 
different  information.  Currently,  most 
manufacturers  will  issue  both  forms  for 
each  vessel  built,  thus  giving  the 
purchaser  the  opportunity  to  either 
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obtain  docuinentatioti  or  obtain  a  State 
title  for  the  vessel. 

Certain  vessel  owners  have  used  the 
MCX)  to  obtain  a  State  title  and  Form 
CXi-12fil  to  obtain  a  permanent  COD. 
These  vessel  owners  have  then  re<;orded 
one  vessel  loan  as  a  lien  a^ainst  the 
Stale  title,  and  obtained  a  second  loan 
which  is  re<:ordeti  at  the  National  Vessel 
Do<:umentation  Center  (NVDC).  The 
financial  institutions  making  the  loans 
are  unaware  of  the  dual  registration.  In 
other  cases,  unscrupulous  owners  sell 
the  vessel  to  different  people,  using  the 
State  title  for  one  transfer  and  the 
permanent  C;OD  for  the  other. 

Because  the  States  collect  more 
information  than  the  Coast  Guard  needs 
there  could  be  a  slight  increase  in  the 
Coast  Guard's  information  collection 
budget.  The  benefits  of  combining  the 
forms  may  be  found  to  outweigh  this 
factor,  and  by  helping  to  prevent  fraud, 
there  may  be  a  greater  willingness  for 
banks  to  make  vessel  loans. 

In  the  past,  the  ('oast  Guard  has  been 
reluctant  to  combine  the  two  forms. 
However,  a  combined  form  could  be 
made  a  requirement  for  an  approved 
State  titling  system  which  would  allow 
creation  of  preferred  mortgages  on  State 
titled  vessels. 

The  second  idea,  requiring 
submission  of  the  HIN  for 
documentation  of  re<:reational  vessels, 
could  facilitate  the  tracking  of  vessels 
for  law  enforcement  purposes.  The  HINs 
are  required  for  recreational  vessels 
under  the  provisions  of  33  CP'R  part  181. 
The  original  purpose  of  the  HIN  was  to 
provide  a  mec.hanism  for  vessel  recall  if 
a  safety  defet:t  was  dis<:avered.  In  re<:ent 
years,  the  use  of  the  HIN  has  been 
expanded  so  that  it  now  is  a  primary 
means  of  trac:king  vessels  for  law 
enfort;ement  purposes. 

Even  though  every  vessel 
manufactured  for  recreational  purposes 
after  a  certain  date  is  required  to  have 
a  HIN.  vessel  do<:umHntation  customers 
have  never  been  required  to  provide  the 
HIN  to  the  Coast  Ciunrd  as  a  part  of  the 
documentation  process.  Requiring 
submission  of  the  HIN.  under  the 
authority  of  4fi  U.S.C.  121()3(d).  could 
help  to  deter  fraud  and  prevent  vessels 
from  being  documented  more  than  once. 

The  third  idea  is  for  the  (k)a.st  Guard 
to  issue  temporary  CODs.  In  receut 
years,  our  ciustomers  have  required  that 
the  CA)ast  Guard  issue  temporary  (X)Ds 
so  that  owners  of  pleasure  boats  could 
use  them  while  waiting  for  issuance  of 
the  permanent  CODs.  The  tioast  Cluard 
has  refused  citing  the  abseiu:e  of  direct 
statutory  authority  to  issue  temporary 
CODs.  In  the  past,  proponents  for 
temporary  CODs  cited  4H  U.S.C. 
121t)Z(b)  as  authority  for  temporary 


documents.  The  Coast  Guard  is 
prepared  to  reconsider  its  statutory 
authority  if  there  is  sufTicient  interest 
and  a  practical  solution  to  the  issue. 

For  example,  a  temporary  COD  could 
be  a  form  filled  out  by  the  applicant  and 
mailed  with  the  rest  of  the  paperwork. 
That  form  could  be  validated  by  a  seal 
or  other  means  and  mailed  back 
immediately.  In  the  long-term,  the  Coast 
Guard  might  seek  to  have  qualified 
persons  issue  the  temporary  CODs  in  a 
manner  similar  to  the  way  in  which  car 
dealers  act  for  the  State  in  issuing 
temporary  license  plates.  The  temporary 
CODs  could  be  valid  for  60  or  90  days, 
or  until  revoked  by  the  Coast  Guard. 
The  United  States  is  one  of  the  very  few 
nations  which  does  not  issue  any  kind 
of  temporary  CODs.  The  minimal  coasts 
associated  with  this  service  might  be 
recovered  through  user  fees. 

Dated:  November  6.  1996. 
J.C.  Cwd. 

Rear  Admiral,  US  Coast  Guard  Chief.  Marine 
Safely  and  Environmental  Protection. 
IFKDoc  96-29196  Filed  11-13-96;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  Na  M-141:  RM-8835] 

Radio  Broadcasting  ServicM;  Lupton, 
Michigan 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule;  denial. 

SUMMARY:  Action  in  this  document 
denies  a  proposal  filed  by  Bible  Baptist 
Church  requesting  the  allotment  of 
Channel  272A  at  Lupton,  Michigan,  and 
reservation  of  the  Channel  for 
noncommercial  educational  use.  See  61 
FR  42229.  August  14,  1996.  Bible 
Baptist  Church  failed  to  provide 
sufficient  information  to  establish  that 
Lupton,  Michigan,  qualifies  as  a 
community  for  allotment  purposes. 
With  this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  ir4FORMATK)N  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-141. 
adopted  October  2.S.  1996.  and  released 
November  1.  1996.  The  full  text  of  this 
Ciommission  decision  is  available  for 
inspec:tion  and  copying  during  normal 
business  hours  in  the  Commission's 


Reference  Center  (Room  239).  1919  M 
Street,  NW,  Washington,  D.C. 

The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street,  N.W..  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Jolui  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

jFR  Doc.  96-29082  Filed  11-13-96;  8:45  ami 
BtujNQ  oooe  tru-oi-p 

47  CFR  Part  73 

[MM  Docket  No.  90-220;  RM-8893] 

Radio  Broadcasting  Services;  Sturgis, 
KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
JoeMyers  Productions,  Inc.,  proposing 
the  allotment  of  Channel  289A  at 
Sturgis,  Kentucky,  as  the  community's 
first  local  aural  transmission  service. 
Channel  289A  can  be  allotted  to  Sturgis 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
1.4  kilometers  (0.8  miles)  southwest  to 
avoid  a  short-spacing  to  the  licensed  site 
of  Station  WYNG-FM.  Channel  287B, 
Evansville,  Indiana.  The  coordinates  for 
Channel  289A  at  Sturgis  are  North 
Latitude  37-32-16  and  West  Longitude 
87-59-35. 

DATES:  Comments  must  be  filed  on  or 
before  December  23,  1996,  and  reply 
comments  on  or  before  January  7,  1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  Garziglia,  Esq., 
Pepper  &  Corazzini,  L.L.P,  1776  K 
Street,  N.W.,  Suite  200,  Washington, 
DC.  20006  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-220,  adopted  October  25,  1996,  and 
released  November  1,  1996.  The  full  text 
of  this  Commission  decision  is  available 
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for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  N.W..  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  96-29079  Filed  11-13-96;  8:45  ami 

BILLING  CODE  VTII-OI-P 


47  CFR  Part  73 

[MM  Docket  No.  96-219,  RM-8881] 

Radio  Broadcasting  Services;  Tempie 
and  Taylor,  TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Stellar 
Communications,  Inc.,  licensee  of 
Station  KKIK(FM),  Channel  282C2, 
Temple,  Texas,  proposing  the 
reallotment  of  Channel  282C2  from 
Temple  to  Taylor,  Texas,  and  the 
modification  of  Station  KKIK(FM)'s 
license  to  specify  Taylor  as  its 
community  of  license.  Channel  282C2 
can  be  allotted  to  Taylor  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  6.4  kilometers  (4.0 
miles)  southwest  to  accommodate 
Stellar's  desired  site.  The  coordinates 
for  Channel  282C2  at  Taylor  are  30-31- 
18  and  97-26—40.  In  accordance  with 
Section  1.420(i)  of  the  Commission's 
Rules,  we  will  not  acc;ept  competing 
expressions  of  Interest  in  the  use  of 


Channel  282C2  at  Taylor,  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  December  23,  1996,  and  reply 
comments  on  or  before  January  7,  1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Andrew  S.  Kersting, 
Fletcher,  Heald  &  Hildreth,  P.L.C.,  11th 
Floor,  1300  North  17th  S»reet,  Rosslyn, 
Virginia  22209-3801  (counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-219,  adopted  October  25,  1996,  and 
released  November  1,  1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

(Jhief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
jFR  Doc.  96-29078  Filed  1 1-13-96;  8:45  am! 
BILLING  OOOE  e712-01-P 


47  CFR  Part  73 

[MM  Docket  No.  96-216,  RM-B912) 

Radio  Broadcasting  Services; 
Windsor,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Vixon 
Valley  Broadca-sting  seeking  the 
allotment  of  Channel  294A  to  Windsor. 
New  York,  as  the  community's  first 
local  aural  transmission  service. 
Channel  294A  can  be  allotted  to 
Windsor  with  a  site  restriction  of  11.6 
kilometers  (7.2  miles)  east,  at 
coordinates  42-03-04  North  Latitude 
and  75-30-18  West  Longitude,  to  avoid 
a  short-spacing  to  Station  WPCX. 
Channel  295B,  Auburn,  New  York. 
Canadian  concurrence  in  the  allotment 
is  required  since  the  community  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  December  23, 1996,  and  reply 
comments  on  or  before  January  7.  1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Vixon  Broadcasting,  c/o 
Magic  City  Media,  1912  Capitol  Avenue, 
Suite  300,  Cheyenne,  Wyoming  82001 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-218,  adopted  October  25,  1996,  and 
released  November  1,  1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  85/- 
3800,  2100  M  Street,  N.W..  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
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Commission  proct^tidings.  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(h)  for  rules 
governing  permissihie  ex  parte  contacts. 

For  information  regarding  proper 
Tiling  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  hroadcasting. 
Federal  (i()mmiini(.<ition.s  Commission. 
John  A.  Karousos, 

Chief.  Alltx'alions  Hmncb.  Policy  and  Rules 
Division.  Mass  Media  Bureau 
IFRIDoc.  96-29076  Filed  1 1-13-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

49  CFR  Part  571 

[DociMt  No.  96-43.  Notic*  3] 

Intarrtational  Ragulatory 
Hannonization,  IMotor  Vehicia  Safety; 
Motor  Vahiclas  and  Motor  Vehicia 
Enginea  and  the  Environment 

AOBICY:  National  Highway  TrafHc 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  public  worlishop  on  a 
process  for  the  assessment  of  functional 
equivalence  of  regulatory  requirements: 
request  for  comments. 


SUMMARY:  This  document  announces  a 
public  workLshop  to  discuss  a  proposed 
step-by-step  process  for  determining 
functional  equivalence  of  U.S.  and  other 
international  regulatory  requirements, 
and  the  implications  of  the  process  for 
possible  rulemaking  actions.  This 
document  also  seelis  comments  from  a 
broad  spectrum  of  participants  on  the 
proposed  process.  The  purpose  of  the 
workshop  is  to  present  and  explain  the 
recommended  process  for  determining 
functional  equivalence  to  ail  attendees. 
In  addition,  the  agency  wishes  to  obtain 
input  on  the  flow  and  logic  of  the 
process,  and  to  have  an  exchange  of 
views  among  participants  regarding  the 
ability  of  the  process  to  not  only 
preserve  the  establi.shed  levels  of  safety, 
but  to  also  potentially  lead  to  higher 
levels.  The  information  gathered  at  this 
meeting  will  assist  the  agency  in 
deciding  its  future  course  of  action 
regarding  international  harmonization, 
specifically  functional  equivalence  as 
outlined  in  the  globally  harmonized 
research  agenda  agreed  upon  at  the  May 
1996  15th  International  ret:hnical 
Conference  on  the  Enhanced  Safety  of 
Vehicles  (ESV)  in  Melbourne,  Australia. 


The  agency  will  soon  be  issuing  a 
Notice  of  Proposed  Rulemaking 
addressing  the  procedures  for  filing 
petitions  requesting  a  determination  of 
Functional  Equivalence. 
DATES:  The  public  workshop  will  be 
held  on  Thursday,  January  16.  1997,  and 
will  begin  at  9:00  a.m. 

Those  wishing  to  participate  in  the 
workshop  should  contact  Mr.  Francis  }. 
Turpin,  at  the  address  and  telephone 
number  listed  below,  by  January  6. 
1997. 

Written  comments:  Written  comments 
to  be  addressed  during  the  workshop 
may  be  submitted  to  the  agency  and 
must  be  received  no  later  than  January 
6,  1997. 

All  written  comments  and  statements 
on  the  subjects  discussed  at  the  meeting 
must  be  received  by  the  agency  no  later 
than  January  31,  1997. 
A00RE8SES:  The  public  meeting  will  be 
held  in  Room  6200  of  the  Nassif 
Building.  400  Seventh  St.  S.W., 
Washington.  D.C. 

Written  comments  should  refer  to 
above-referenced  docket  and  notice 
number,  and  should  be  submitted  to: 
Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  400  Seventh  Street  S.W.. 
Washington.  DC.  20590.  Docket  room 
hours  are  from  9:00  a.m.  te  4  p.m. 
Monday  through  Friday.  It  is  requested, 
but  not  required,  that  10  copies  of  the 
comments  and  attachments,  if  any,  be 
submitted.  However,  submissions 
containing  information  for  which 
confidential  treatment  is  requested 
should  be  submitted  with  three  copies 
to  Chief  Counsel.  National  Highway 
Traffic  Safety  Administration.  Room 
5219.  400  Seventh  Street  S.W., 
Washington.  D.C.  20590.  Seven 
additional  copies  from  which  the 
purportedly  confidential  information 
has  been  deleted  should  be  submitted  to 
the  Docket  Section. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  J.  Turpin,  Direcior.  Office  of 
International  Harmonization.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  S.W.,  Washington, 
D.C.  20590.  Tel:(202)-366-2107,  and 
Fax:(202)-366-2106. 

SUPPLEMENTARY  INFORMATION:  On  July  10 
and  11,  1996.  NHTSA  held  a  public 
meeting  to  seek  comments  on  the 
recommendations  made  by  U.S.  and 
European  automotive  industry  for 
actions  by  U.S.  and  European  Union 
governments  concerning  (1)  the 
international  harmonization  of  motor 
vehicle  safety  and  environmental 
regulation.  (2)  the  intergovernmental 
regulatory  process  necessary  to  achieve 
such  harmonization,  and  (3)  the 


coordination  of  vehicle  safety  and 
environmental  research.  During  the 
meeting  NHTSA  also  sought  comments 
on  the  International  Harmonization 
Research  Agenda  (IHRA)  priority  items 
set  forth  at  the  15th  ESV  Conference, 
which  included  functional  equivalence. 
NHTSA  specifically  requested  input  on 
what  a  step-by-step  process  for 
determining  functional  equivalence 
might  be.  NHTSA  also  extended  the 
deadline  for  receiving  comments  until 
October  1.  1996.  to  provide  all 
interested  parties  enough  time  to 
comment  on  all  aspects  of  the  issues 
addressed  at  the  meeting.  Based  on  the 
responses  received  from  industry, 
consumer  and  advocacy  groups,  and 
other  interested  parties,  NHTSA 
designed  a  process  that  it  believes  to  be 
responsive  to  all  major  issues  presented 
on  functional  equivalence  and  foremost, 
the  considerations  of  preserving  the 
highest  levels  of  safety  and/or  the 
upgrade  of  existing  standards  to  achieve 
the  same. 

On  November  14, 1996,  a  meeting  of 
the  IHRA  committee  will  be  held  in 
Geneva  to  discuss  the  progress  of  each 
research  item  outlined  in  the 
international  research  agreement. 
During  the  meeting,  the  proposed 
flowchart  will  be  shared  with  committee 
members  and  comments  will  be 
requested. 

For  a  detailed  summary  of 
supplementary  materials,  please  refer  to 
notices  1  and  2  of  this  docket. '  In 
addition,  the  docket  includes  a 
transcript  of  the  July  10  and  11  public 
meeting  referenced  above. 

I.  Conunents  Received  on  Functional 
Equivalence 

Since  the  July  1996  public  meeting, 
the  agency  received  comments  covering 
a  wide  range  of  International 
Harmonization  topics.  A  summary  of 
comments  addressing  functional 
equivalence  can  be  found  in  the  docket. 

II.  Step-by-Slep  Process  for  Functional 
Equivalence  Determination 

After  reviewing  all  comments 
submitted  under  notices  1  and  2, 
NHTSA  has  developed  a  suggested 
flowchart  outlining  its  vision  of  a 
functional  equivalence  process.  A  copy 
of  the  flowchart  can  be  found  in 
Appendix  I  to  this  notice.  Additionally, 
NHTSA  plans  to  issue  a  Notice  of 
Proposed  Rulemaking  concerning  the 
procedure  to  be  followed  for  the 
submission  of  petitions  for  functional 
equivalence. 

In  general,  the  flowchart  suggests  that 
two  regulations  will  be  considered 
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candidates  for  a  determination  that  they 
are  functionally  equivalent  when  all 
three  of  the  following  screening 
guidelines  are  met: 

1.  The  two  regulations  have 
mandatory  requirements  designed  to 
meet  a  particular  safety  objective  (i.e., 
have  the  same  intent); 

2.  The  test  procedures,  test  devices, 
test  conditions,  and  performance  criteria 
are  at  least  similar  if  not  necessarily 
identical.  However,  the  alternative 
regulation  does  not  violate  the 
underlying  basis  of  the  original 
regulation,  and  the  minor  differences  do 
not  cause  to  have  a  negative  impact  on 
safety: 

3.  The  safety  impact  in  terms  of 
vehicle  safety  performance  under  both 
regulations  can  be  demonstrated  to  be 
equivalent  using  objective  test 
procedures  and  scientific  analyses  of 
test  and  other  data.  Any  standard 
determined  to  be  equivalent  or  more 
stringent  than  another  would  be 
considered  to  be  functionally  equivalent 
to  the  latter:  and 

4.  The  above  steps  would  be  followed 
by  rulemaking  proceeding. 

Public  Workshop 

All  interested  persons  and 
organizations  are  invited  to  attend  the 
workshop.  To  assist  interested  parties  to 
prepare  for  the  workshop,  the  agency 
has  developed  a  preliminary  outline, 
shown  below,  of  major  topics  to  be 
discussed  at  the  meeting.  Any 
additional  agenda  items  of  interest 
could  be  included  by  making  a  request 
to  the  agency  at  the  address  given  in  the 
notice. 

A.  Purpose 

The  agency  is  holding  a  workshop 
instead  of  its  typical,  legislative-type 
public  meeting  in  order  to  facilitate  the 
interactive  exchange  and  development 
of  ideas  among  all  participants.  The 
purpose  is  to  present  and  discuss  the 
proposed  process  for  determining 


functional  equivalence.  NHTSA  hopes 
that  through  an  interactive  discussion, 
an  evaluation  of  the  recommended 
process'  ability  to  preserve  or  improve 
the  existing  levels  of  safety,  and  the 
implications  of  the  process  for  possible 
rulemaking  can  be  made.^ 

B.  Preliminary  Outline  of  Topics  for 
Public  Workshop 

1.  Overview  and  a  brief  summary  of 
comments  on  functional  equivalence. 

2.  Discussion  of  the  suggested 
screening  guidelines  and  the  proposed 
flowchart  of  a  process  for  the 
determination  of  functional 
equivalence. 

3.  Summary  of  the  workshop. 
The  agency  intends  to  conduct  the 

meeting  informally.  The  presiding 
official  will  first  give  a  brief  overview  of 
the  workshop,  followed  by  a 
presentation  and  a  discussion  of  all 
suggested  screening  guidelines  and  all 
steps  of  the  flowchart  outlining  the 
proposed  process  for  determining 
functional  equivalence.  As  each  step  is 
presented,  the  participants  will  be  asked 
for  comments  and  input.  In  addition,  at 
the  end  of  the  workshop,  there  will  be 
a  period  of  interactive  discussion  and  a 
summary  of  all  conclusions  reached  and 
all  recommendations  made  dunng  the 
workshop.  Also,  at  any  point  during  the 
workshop,  and  upon  request,  the 
presiding  official,  will  allow 
participants  to  ask  questions  or  provide 
comments.  When  commenting, 
participants  should  approach  the 
microphone  and  state  their  name  and 
afniiation  for  the  record.  All 
participants  are  asked  to  be  succinct. 
Participants  may  also  submit  written 
questions  to  the  presiding  official  to  be 


'  If  NHTSA  tentatively  concluded  that  a  foreign 
standard  is  functionally  equivalent  to  a  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS),  the  agency 
would  initiate  a  rulemaking  proceeding  to  amend 
the  FMVSS.  The  proceedings  would  be  conducted 
in  accordance  with  the  agency's  authorizing 
legislation  concerning  vehicle  safety  (49  U.S.C. 
3010  et  seq.)  and  the  Administrative  Procedure  Act. 


considered  for  response  by  particular 
participants  or  presenters. 

The  agency  will  provide  an  overhead 
projector,  a  slide  projector  and  a  TV- 
VCR  system.  Persons  planning  to  use 
other  visual  aids  during  the  workshop 
should  please  indicate  to  the  agency 
their  requirements.  A  copy  of  any 
charts,  slides  and  other  materials 
presented  must  be  provided  to  the 
agency  for  the  docket  at  the  end  of  the 
workshop. 

Conunents 

The  agency  invites  all  interested 
parties  to  submit  written  comments.  The 
agency  notes  that  participation  in  the 
pubUc  workshop  is  not  a  prerequisite 
for  submission  of  written  comments. 
Written  comments  should  be  sent  to  the 
address  and  follow  the  same 
requirements  specified  above  in  section 
ADDRESSES. 

No  comment  may  exceed  15  pages  in 
length  (49  CFR  553.21).  This  limitation 
is  intended  to  encourage  commenters  to 
detail  their  primary  arguments  in  a 
concise  fashion.  Necessary  attachments 
may  be  appended  to  a  comment  without 
regard  to  the  15-page  limit.  All 
comments  that  are  submitted  within  two 
weeks  after  the  date  of  the  public 
workshop  will  be  included  in  the  public 
record  of  the  workshop.  Those  persons 
who  desire  to  be  notified  upon  receipt 
of  their  written  comments  in  the  Docket 
Section  should  enclose,  in  the  envelope 
with  their  comments,  a  self-addressed 
stamped  postcard.  Upon  receipt,  the 
docket  supervisor  will  return  the 
postcard  by  mail. 

A  verbatim  transcript  of  the  meeting 
will  be  prepared  by  NHTSA  and  placed 
in  the  docket  as  soon  as  possible  after 
the  meeting. 

Issued  on  November  8,  1996. 
Francis  J.  Turpin, 
Director.  Office  of  International 
Harmonization. 
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Explanation  of  Flowchart 

Ultimate  Goal 

The  ultimate  goal  in  comparing 
standards  addressing  a  particular 
problem  is  assessing  the  real  world 
performance  of  the  covered  vehicles  or 
equipment  in  reducing  fatalities  and 
injuries.  The  most  reliable  basis  for 
making  that  assessment  is  fatality  and 
injury  data  directly  drawn  from  actual 
crashes.  Accordingly,  the  countries 
involved  in  making  functional 
equivalence  determinations  should 
make  appropriate  efforts  to  assure  the 
availability  of  such  data. 

Guiding  Principles 

Best  Available  Evidence 

Country  A  should  base  its  FE 
determinations  on  the  best  available 
evidence.  If  available,  estimates  of  real 
world  safety  benefits  based  on  fatality 
and  injury  data  directly  drawn  from 
actual  crashes  are  the  best  evidence.  If 
such  data  are  not  available,  then 
estimates  based  on  other  information, 
such  as  compliance  test  data,  may  be 
used,  although  increased  caution  needs 
to  be  exercised  in  making  judgment 
based  on  those  estimates.  If  sufficient 
crash  data  regarding  real  world  safety 
benefits  are  available,  and  a  comparison 
of  those  benefits  shows  that  the  Country 
B  standard  is  less  beneficial  than  the 
Country  A  standard.  Country  A  could 
avoid  wasting  resources  making 
comparisons  on  the  basis  of  less 
definitive  types  of  evidence. 

Sufficiency  of  Evidence 

Many  types  of  data  are  available  for  a 
comparison  of  two  standards.  Often 
there  is  an  abundance  of  one  type  of 
data  and  little  or  no  data  from  other 
sources.  If  insufficient  data  are 
available,  and  such  data  either  cannot 
be  generated  through  engineering 
analysis  (e.g.,  real  world  safety  benefits 
estimates),  or  conducting  additional 
research  and  development  is  not  cost 
effective,  then  Country  A  should 
immediately  stop  consideration  of  such 
data  and  consider  the  other  available 
data  instead. 

The  horizontal  path  through  the 
flowchart  is  intended  to  illustrate  the 
sources  of  data  that  will  be  considered 
and  a  rough  idea  of  the  priority  they 
will  receive.  Each  step  branches 
independently  to  the  tentative 
determination  of  functional  equivalency 
by  its  "yes"  path.  This  may  seem  to 
preclude  later  steps  once  any  "yes"  path 
is  encountered.  In  practice,  however,  all 
data  sources  will  be  considered  to  the 
extent  that  they  are  available  before  a 


determination  of  functional  equivalency 
is  made. 

Best  Practices 

Country  A  should  pursue  a  "best 
practices"  policy,  i.e..  Country  A  should 
propose  to  upgrade  its  standards  when 
it  concludes  that  a  Country  B  standard 
offers  greater  benefits  than  its 
counterpart  Country  A  standard. 

Conservatism 

Country  A  should  place  priority  on 
preserving  the  safety  benefits  of  its 
standards.  Country  A  can  best  preserve 
those  benefits  by  being  conservative  in 
reaching  any  conclusion  that  Country  B 
standard  is  FE  to  its  counterpart 
Country  A  standard. 

Reciprocity 

Country  A  should  take  steps  to 
encourage  reciprocity  by  Country  B. 
When  Country  A's  comparison  of 
standards  indicates  that  one  of  its 
standards  has  benefits  equal  to  or 
greater  than  its  counterpart  Country  B 
standard,  Country  A  should  forward  the 
results  of  that  comparison  to  Country  B 
and  request  consideration  be  given  by 
Country  B  to  determining  that  the 
Country  A  standard  is  FE  to  its 
counterpart  Country  B  standard. 

Notes 

1.  Instead  of  issuing  a  proposal  to  amend 
its  standard  by  adding  the  alternative  of 
complying  with  Country  B's  standard, 
Country  A  may  decide  to  propose  seeking  to 
harmonize  its  standard  with  the  foreign 
standard.  This  approach  would  enable 
Country  A  to  maintain  a  single  set  of 
requirements  and  test  procedures  in  its 
standard,  thereby  minimizing  any  effect  on 
its  enforcement  resources. 

2.  There  may  be  circumstantial  differences, 
such  as  spiecial  environmental  conditions, 
driver  demographics,  driver  behavior, 
occupant  behavior  (e.g.,  level  of  safety  t)elt 
use),  road  conditions,  size  distribution  of 
vehicle  fleet  (e.g.,  proportion  of  big  versus 
small  vehicles  and  disparity  between 
extremes),  that  could  influence  real  world 
safety  benefits.  These  differences  may  result 
in  a  particular  standard  having  a  safety 
record  in  one  political  jurisdiction  that  does 
not  translate  to  the  other  jurisdiction. 

3.  Differences  from  model  to  model  and 
manufacturer  to  manufacturer  in  margins  of 
compliance  may  confound  efforts  to  assess 
the  relative  stringency  of  two  standards. 

(FR  Doc.  96-29213  Filed  11-13-96;  8:45  ami 
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RIN0648-AJ31 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Frameworit  Adjustntent  17 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Framework  Adjustment  17 
to  the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  This 
framework  would  implement  a  measure 
to  restore  unused  days-at-sea  (DAS)  to 
vessels  recorded  under  the  DAS  effort- 
control  program  as  having  fished  less 
than  one-sixth  of  their  Amendment  7 
allocation  during  the  months  of  May 
and  June  1996.  The  intended  effect  of 
this  rule  is  to  provide  vessels  with  their 
full  Amendment  7  allocation  of  DAS. 
DATES:  Comments  must  be  received  on 
or  before  November  25,  1996. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Dr.  Andrew  A. 
Rosenberg,  Regional  Administrator, 
NMFS,  Northeast  Regional  Office,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope: 
"Comments  on  Multispecies  Framework 
Adjustment  17." 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  A.  Murphy,  NMFS,  Fishery 
Policy  Analyst,  508-281-9252. 
SUPPLEMENTARY  INFORMATION: 
Amendment  5  (59  FR  9872,  March  1, 
1994)  to  the  FMP  established  an  effort- 
reduction  program  based  primarily  on 
reductions  in  DAS  allocated  to  fishing 
vessels,  with  exceptions  for  certain 
classes  of  vessels.  Under  Amendment  5, 
the  annual  allocation  of  DAS  was  based 
on  a  multispecies  fishing  year  that 
started  on  May  1.  Amendment  7  (61  FR 
27710,  May  31,  1996),  which  became 
effective  on  July  1,  1996.  eliminated 
most  exceptions  to  the  DAS  program 
and  accelerated  the  reductions  in  DAS 
for  vessels  already  under  the  effort- 
control  program.  During  the 
developmental  stages  of  Amendment  7. 
when  it  became  clear  that  the  New 
England  Fishery  Management  Council 
(Council)  would  be  unable  to  submit  the 
amendment  in  time  for  it  to  be 
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implemented  before  the  start  of  the  new 
rishing  year,  the  Council  agreed  to 
prorate  DAS  to  adjust  for  the  gap 
between  the  start  of  the  fishing  year  and 
the  implementation  date  of  the  revised 
allocations.  The  preamble  of  the 
proposed  rule  for  Amendment  7  (61  FR 
8540),  published  on  March  5.  1996. 
stated  that  "IMS  will  be  prorated  to 
atx:ounl  for  a  full  fishing  year  beginning 
Ma^  1.  1996.  through  April  .10.  1997." 

Comment  from  industry,  re<»ived 
af^er  the  close  of  the  proposed  rule 
comment  period,  refle<:ted  that  some 
members  misconstrued  how  DAS 
prorations  would  be  applied  to  different 
vessel  groups  upon  implementation  of 
Amendment  7  Vessel  owners  fishing 
under  the  DAS  program  in  May  and 
lune  believed  that  proration  of  DAS  was 
meant  to  apply  specifically  to  vessels 
that  were  exempt  from  the  DAS  program 
prior  to  Amendment  7  and  that 
Amendment  5  call-in  system  vessels 
were  to  have  their  DAS  in  the  months 
of  May  and  lune  subtracted  from  their 
total  Amendment  7  ailo<:ation.  Be<:ause 
of  this  confusion  and  the  resulting 
consequence  that  several  vessels  did  not 
fish  their  full  allotment  of  prorateti  DAS 
in  the  months  of  May  and  |une,  DAS 
vessel  owners  appealed  to  the  C^ouncil 
to  provide  the  full-year  allocation 
pending  verification  of  their  lack,  of 
fishing  activity. 

In  respon.se  to  this  concern,  the 
Council  submitted  this  proposed 
framework,  which  would  restore  unu.sed 
DAS  (up  to  one-sixth  of  the  full-year 
allocation)  to  vessels  enrolled  in  the 
i;all-in  system  in  May  and  June  1996, 
that  did  not  record  more  than  one-sixth 
of  their  full-year  allocation.  In  its 
submission,  the  Council  spe<:ifK:ally 
exi:luded  vessels  that  were  exempt  from 
(he  DAS  call-in  requirement  prior  to 
Aniendnient  7.  The  (iountril  a.s.sertod 
that  since  these  vessels  were  not 
monitored  l)efor«?  July  1.  the  vessel 
owners  had  no  reason  to  believe  that 
days  not  fishecl  in  May  and  [uiie  would 
be  credited  to  their  allo<:ation.  The 
Council  argued  that  it  would  place  an 
unacceptable  burden  on  previously 
exempt  ves.sel  owners  to  demonstrate, 
and  NMKvS  to  review,  a  verification  of 
groundfish  activity  iliiring  this  2-month 
period. 

The  analysis  shows  that  698  vessels 
held  Amendment  S  DAS  permits  on 
lune  M).  1996  (the  last  day  that  the 
Amendment  S  regulations  were  in 
effect),  and  were  iill(K:ated  a  total  of 
9?i.71.S  DAS  for  the  period  May  1,  1996. 
through  April  M).  1997  (Amendiiient  7). 
Of  this  luiiiilH^r  of  vessels,  77  pen:eiit 
fished  less  than  the  prorated  iill(K;ation 
of  l),AS  (from  May  1  through  |iiiie  :)()) 
aiul  2:i  {.wrcenl  iislu-d  greater  than  or 


equal  to  their  prorated  allocation.  For 
vessels  fishing  under  DAS  prior  to 
implementation  of  Amendment  7,  the 
result  of  approving  this  framework  and 
restoring  DAS  is  that  the  total  number 
of  DAS  allocated  under  Amendment  7 
in  its  first  year  of  implementation  will 
increase  by  1.5  percent  or  less.  This 
difference  is  negligible  and  would  have 
no  effect  on  the  analysis  conducted  for 
Amendment  7.  In  fact,  this  difference  is 
expected  to  dissipate  during  the 
remainder  of  the  fishing  year  as  the 
smaller  vessels  become  constrained  by 
winter  weather. 

Vessels  holding  a  1996  Amendment  5 
northeast  multispecies  permit  in  the 
Individual,  Fleet,  or  Combination  Vessel 
categories  were  automatically  assigned 
to  categories  and  sent  a  permit  upon 
implementation  of  Amendment  7.  With 
this  new  permit,  vessels  were  also  sent 
an  Amendment  7  application  so  that,  if 
they  choose  to,  they  could  request  a 
change  in  permit  category,  provided  that 
the  application  was  completed  and  sent 
to  the  Regional  Administrator  by  August 
15,  1996.  Becauseof  this  ability  to 
change  permit  categories,  the  restoration 
of  DAS  will  be  calculated  based  on  the 
permit  category  held  by  the  vessel  on 
August  16.  1996. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  .small  entities  as 
follows: 

The  proposed  rule  would  restore  unused 
diiys-iitsea  (DAS)  for  the  months  of  May  and 
luiif!  1496.  to  Pishinff  vessels  that  were 
cnrolloci  m  the  DA.S  program  under 
Amendment  5  to  the  FMf  that  did  not  record 
mon?  thdn  one-sixth  of  their  1996  fishing  year 
allotment  of  DA.S  under  Amendment  7 

Kestoring  DAS  to  the  approximately  537 
vessels  that  did  not  use  one-sixth  of  their 
HJIotment  under  Amendment  7  in  May  and 
)une  1996  would  reestablish  the  original 
1496  fishing  year  all(x:ation  for  these  vessels 
.ind  WHS  taken  into  uccount  in  analyses 
siip[)orting  Amendment  7  itself  Therefore, 
no  new  analysis  is  needed  The  pniposejl 
a(  tion  IS  unlikely  to  materially  reduce  or 
ini.n'ase  annual  revenues  lx;yond  the  analysis 
I Dnidined  in  Amendment  7  or  increase 
priKJiK  tion  and  compliance  costs,  and  would 
not  force  small  entities  to  cease  business 
ojwrations. 


List  of  Subfecta  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  7. 1996. 
RoUud  A.  Sduaittan. 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHEMES  OF  THE 
NORTHEASTERN  UNTTEO  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.82.  paragraphs  (b)(1)(i), 
(b)(2)(i),  (b)(5)(i)  and  (b)(7)(i)  are  revised 
and  paragraph  (j)  is  added  to  read  as 
follows: 

S  648.82    Effort-control  program  for  limited 


(b)  *  *  • 

(i)  DAS  allocation.  A  vessel  fishing 
under  the  Individual  DAS  category  shall 
be  allocated  65  percent  of  its  initial 
1994  allocation  baseline,  as  established 
under  Amendment  5  to  the  NE 
Multispecies  FMP,  multiplied  by  the 
proration  factor  of  0.833  for  the  1996 
fishing  year,  unless  a  vessel  qualifies  for 
a  restoration  of  DAS  under  paragraph  (j) 
of  this  section,  and  50  percent  of  its 
initial  allocation  baseline  for  the  1997 
fishing  year  and  beyond,  as  calculated 
under  paragraph  (d)(1)  of  this  section. 
*        •        ft        •        * 

(2)  •  •  * 

(i)  DAS  allocation.  A  vessel  fishing 
under  the  Fleet  DAS  category  shall  be 
allocated  116  DAS  (139  DAS  multiplied 
by  the  proration  factor  of  0.833)  for  the 
1996  fishing  year,  unless  a  vessel 
qualifies  for  a  restoration  of  DAS  under 
paragraph  (j)  of  this  section,  and  88  DAS 
for  the  1997  fishing  year  and  beyond. 

*  *  *  *  A 

(5)*  *  * 

(i)  DAS  allocation.  A  vessel  fishing 
under  the  Combination  Vessel  category 
shall  be  allocated  65  percent  of  its 
initial  1994  allocation  baseline,  as 
established  under  Amendment  5  to  the 
NE  Multispecies  FMP,  multiplied  by  the 
proration  factor  of  0.833  for  the  1996 
fishing  year,  unless  a  vessel  qualifies  for 
a  restoration  of  DAS  under  paragraph  (j) 
of  this  section,  and  50  percent  of  its 
initial  allo<'.ation  baseline  for  the  1997 
fishing  year  and  beyond,  as  calculated 
under  paragraph  (d)(1)  of  this  section. 
***** 

(7) 
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(i)  DAS  allocation.  A  vessel  fishing 
under  the  Large  Mesh  Fleet  DAS 
category  shall  be  allocated  129  DAS 
(155  DAS  multiplied  by  the  proration 
factor  of  0.833)  for  the  1996  fishing  year, 
unless  a  vessel  qualifies  for  a  restoration 
of  DAS  under  paragraph  (j)  of  this 
section,  and  120  DAS  for  the  1997 
hshing  year,  and  beyond.  To  be  eligible 
to  fish  under  the  Large  Mesh  Fleet  DAS 
category,'  a  vessel  while  Hshing  under 
this  category  must  fish  with  gillnet  gear 
with  a  minimum  mesh  size  of  7-inch 
(17.78-cm)  diamond  mesh  or  trawl  gear 
with  a  minimum  mesh  size  of  8-inch 


(20.32-cm)  diamond  mesh,  as  described 
under  §648.80(a)(2}(ii),  (b)(2)(ii),  and 
(c)(2)(ii). 

***** 

(j)  Restoration  of  unused  DAS.  Vessels 
that  held  valid  1996  Amendment  5  NE 
multispecies  permits  in  the  Individual, 
Fleet  or  Combination  Vessel  categories 
are  eligible  for  restoration  of  unused 
DAS  if  DAS  hshed  during  May  and  June 
1996  was  less  than  l/6th  of  their  1996 
Amendment  7  allocation.  Restoration  of 
DAS  will  be  based  on  the  NE 
multispecies  permit  category  held  on 
August  16, 1996.  These  vessels  will  be 


automatically  credited  with  DAS  equal 
to  the  difference  between  the  proration 
reduction  and  their  DAS  fished  during 
May  and  June  1996,  as  recorded  in  the 
NMFS  call-in  system  specified  at 
§  648.10(c)  (or  on  other  verifiable 
evidence  of  days  spent  fishing  for 
multispecies).  If  the  number  of  DAS 
fished  during  this  time  period  exceeded 
the  proration  reduction  amount,  those 
days  will  not  be  subtracted  from  a 
vessel's  1996  allocation. 
[PR  Doc.  96-29172  Filed  11-8-96;  12:51  pm] 
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AFRICAN  DEVELOPMENT 
FOUNDATION 

Sunshine  Act  Mestlng;  Board  of 
Diractors  Meeting 

TME:  2.()()-3:00  p.m.  and  8:30-12:00 

noon. 

PLACE:  ADF  Headquarters. 

DATE:  Monday,  November  18.  1996  and 

Tuesday,  November  19.  1996. 

STATUS:  Open. 

Agenda 

Monday.  Nnvf^mber  18.  I99fi 

2:00  p.m.— c:hairraan's  Kojiort 

3:00  p  m. — President's  Ke[>ort 

5:<X)  p.m  — AdjournmtMit 

Tiwsday.  November  19,  t»f)6 

8:H0  am.— President's  Kejxirt,  Cxintinued 
12:00  nonii— Adjournment 

If  you  have  any  questions  or 
comments,  please  diret:t  them  to  Ms. 
lanis  McCollim.  Executive  Assistant  to 
the  President,  who  t:an  be  reached  at 
(202)673-3916. 
William  R.  Ford. 
Prenident 

|FR  [Xk:  96-29369  Filed  11-12-96:  3:32  pm| 
MLUNQ  CODE  (ll^-OI-P 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Request  for  Extension  of  a  Currently 
Approved  Information  Collection 

agency:  Office  of  the  Set;retary,  Office 
of  Chief  Information  Officer,  United 
States  Department  of  Agriculture. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  USDA's  intention  to 
request  an  extension  of  an  information 
collet.tion  currently  approved  in 
support  of  customer  satisfaction 


surveys.  Executive  Order  12862  requires 
agencies  and  departments  to  identify 
and  survey  its  "customers  to  determine 
the  kind  and  quality  of  services  they 
want  and  their  level  of  satisfaction  with 
existing  service."  and  to  "survey 
frontline  employees  on  barriers  to.  and 
ideas  for,  matching  the  best  in  business" 
as  part  of  the  process  of  becoming 
customer  focused.  USDA  is  requesting 
generic  approval  to  conduct  a  number  of 
customer  satisfaction  surveys  over  the 
next  3  years. 

DATES:  Comments  on  this  notice  should 
be  ret;eived  on  or  before  January  17, 
1997  to  be  assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
l-arry  K.  Roberson,  Department 
(Clearance  Office,  Office  of  the  Chief 
Information  Officer.  USDA.  Mail  Stop 
7602,  Washington,  D.C.  20250: 
Telephone  (202)  720-6204. 
SUPPLEMENTARY  INFORMATION: 

Title:  Customer  Survey  Activities. 

OMB  Control  Number:  0505-0020. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Executive  Order  12862 
requires  Federal  Departments  to 
establish  and  implement  customer 
service  standards.  This  "Generic 
Clearance"  encompasses  all  information 
collection  activities  within  USDA  that 
will  be  conducted  in  order  to  satisfy  the 
requirements  of  the  Executive  Order. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  15  minutes  per 
response. 

hespondents:  Individuals  or 
households;  State  or  local  government; 
Farms;  business  or  other  for-profit; 
Federal  agencies  or  employees;  Non- 
profit institutions;  Small  businesses  or 
organizations. 

Estimated  number  of  Respondents: 
200.000. 

Estimated  number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  50,000  hours. 

Comments  regarding:  (a)  whether  the 
colle<:tion  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  should  be  sent  to 
Larry  Roberson  at  the  above  address. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington.  DC,  on  November  7, 
1996. 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
IFRDoc.  96-29108  Filed  11-13-96;  8:45  ami 

MLUNQ  COOC  3410-01 -M 


Submission  for  OMB  Review; 
Comment  Request 

November  8.  1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
colleciion  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Washington,  D.C.  10503  ond  to 
Department  Clearance  Officer,  USDA, 
OCIO,  Mail  Stop  7602,  Washington.  D.C. 
20250-7602.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

•  Agricultural  Marketing  Service 

Title:  Handling  of  Oranges,  Grapefruit, 
Tangerines,  and  Tangelos  Grown  in 
Florida. 

Summary:  Information  collected 
under  Marketing  Order  905  includes 
background  statements  for  committee 
members,  crop  prospects,  and  requests 
for  special  purpose  shipments. 

Need  and  Use  of  the  Information:  The 
Citrus  Administrative  Committee  needs 
specific  information  from  handlers  to 
monitor  compliance,  to  develop  a 
seasonal  marketing  policy  and  annual 
report,  and  statistics.  This  information 
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will  assist  in  ensuring  effective  and  fair 
regulations. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  1 .1 76. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Weekly;  Annually. 

Total  Burden  Hours:  204. 
Larry  RoberHm, 

Deputy  Departmental  Clearance  Officer. 
(PR  Doc.  96-29192  Filed  11-13-96;  8:45  am) 
BIUJNO  CODE  M1041-M 


Food  Safety  and  Inspection  Service 
[Docket  No.  96-038N] 

Codex  Alimentarius:  Meeting  of  the 
General  Principles  Committee  of  the 
Codex  Alimentarius  Commission 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS),  U.S. 
Department  of  Agriculture  (USDA);  the 
Food  and  Drug  Administration  (FDA), 
U.S.  Department  of  Health  and  Human 
Services  (HHS);  and  the  Environmental 
Protection  Agency  (EPA)  are  sponsoring 
a  public  meeting  on  November  18, 1996. 
The  purpose  of  this  meeting  is  to 
provide  information  and  receive  public 
comments  on  agenda  items  to  be 
discussed  at  the  Twelfth  Session  of  the 
Genera]  Principles  Committee  of  the 
Codex  Alimentarius  Commission,  which 
will  be  held  in  Paris,  France,  November 
25-28,  1996. 

DATES:  The  public  meeting  is  scheduled 
for  Monday.  November  18.  1996,  from 
1:00  p.m.  to  3:00  p.m.  ' 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  107-A,  Jamie  L.  Whitten 
Building,  U.S.  Departftient  of 
Agriculture.  1400  Independence  Avenue 
SW,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Clerkin,  Director,  U.S.  Codex 
Office,  FSIS.  Room  311.  West  End 
Court.  1255  22nd  Street,  NW, 
Washington,  DC  20057.  Telephone  (202) 
418-«852;  Fax:  (202)  418-8865. 

SUPPt.EMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Health  Organization.  Codex  is  the 
major  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards. 


codes  of  practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  informatively  labeled. 
In  the  United  States,  USDA.  FDA.  and 
EPA  manage  and  carry  out  U.S.  Codex. 
The  General  Principles  Committee  of 
the  Codex  Alimentarius  Commission 
was  established  to  deal  with  procedural 
and  general  matters  referred  to  it  by  the 
Codex  Alimentarius  Commission.  Such 
matters  have  included  the  establishment 
of  the  general  principles  which  define 
the  purpose  and  scope  of  Codex 
Alimentarius.  the  nature  of  Codex 
standards  and  the  forms  of  acceptance 
by  countries  of  Codex  standards,  and 
the  development  of  guidelines  for  Codex 
committees. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  following  specific  issues  will  be 
discussed  during  the  November  18, 
1996.  public  meeting: 

1.  Adoption  of  the  Agenda 

2.  Matters  referred  to  the  General 

Principles  Committee  of  the  Codex 
Alimentarius  Commission  by  the 
Codex  Alimentarius  Commission 
and  other  Codex  Committees 

3.  Risk  Analysis:  Definitions, 

Procedures,  and  Principles 

4.  Review  of  the  Rules  of  Procedure 

5.  Review  of  the  Acceptance  Procedure 

for  Codex  Standards  in  the 
perspective  of  the  World  Trade 
Organization's  Sanitary  and  Phyto- 
Sanitary  and  Technical  Barriers  to 
Trade  Agreements 

6.  Review  of  the  Status  of  Codes, 

Guidelines,  and  related  texts 

7.  Review  of  the  Elaboration  Procedure 

8.  Revision  of  the  Procedural  Manual: 

(a)  Guidelines  for  Codex  Committees 

(b)  Criteria  for  the  Establishment  of 
Work  Priorities:  Integration  of 
strategic  planning 

(c)  Unified  format  of  Codex 
documents  for  electronic  data 
exchange 

(d)  Relations  between  Commodity 
Committees  and  General  Subject 
Committees 

(e)  Other  Aspects 

9.  Consumer  Participation  in  Codex 

Work 

Done  at  Washington,  DC  on  November  8, 
1996. 

Thomas  ).  Billy, 
Administrator. 

|FR  Doc.  96-29310  Filed  11-12-96;  12:43 
pm) 
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Forest  Service 

Extension  of  Currently  Approved 
Information  Collection  for  Fuelwood 
and  Post  Assessment  in  Selected 
States 

AQBICY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent;  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Forest  Service  announces  its  intent  to 
request  an  extension  of  a  currently 
approved  information  collection.  The 
Forest  Service  surveys  a  selected 
number  of  residential  households  and 
logging  contractors  to  determine  the 
quantities  and  types  of  trees  cut  for 
hielwood  and  fence  posts  in  a  given 
year.  This  information  is  used  to  project 
demands  for  renewable  resources  on 
State  and  national  forests  as  a  source  for 
fuelwood  and  fence  posts.  The 
information  also  helps  the  Forest 
Service  allocate  personnel  and  other 
resources  to  help  meet  these  demands. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  )anuary  13.  1997. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Dennis  May,  Forest 
Inventory  and  Analysis,  North  Central 
Forest  Experiment  Station.  Forest 
Service,  USDA.  1992  Folwell  Ave..  St. 
Paul.  MN  55108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  May,  North  Central  Forest 
Experiment  Station,  at  (612)  649-5132. 

SUPPLEMENTARY  INFORMATION: 

Description  oflnformation  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  Residential  Fuelwood  and  Post 
Assessment.  Any  State,  Year. 

OMB  Number:  0596-0009. 

Expiration  Date  of  Approval:  February 
28.  1997. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  collected  information  is 
used  to  evaluate  the  use.  by  residential 
households  and  logging  contractors,  of 
renewable  resources  on  State  and 
national  forests  for  fuelwood  and  fence 
posts.  This  information  will  help  the 
agency  project  future  demands  for 
renewable  resources  to  meet  fuelwood 
and  fence  post  needs.  The  information 
collection  supports  requirements 
outlined  in  the  Forest  and  Rangeland 
Renewable  Resources  Research  Act  of 
1978  (16  U.S.C.  1600)  as  amended  by 
the  Energy  Security  Act  of  1980  (42 
U.S.C.  8701). 

The  Forest  Inventory  and  Analysis 
Work  Units  at  the  Northeastern.  North 
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Central.  Southern,  and  Intermountain 
Experiment  Stations  of  the  Forest 
Service  will  collect  information  from  a 
sampling  of  residential  and  logging 
contractors  located  within  the 
geographical  areas  of  the  Stations.  The 
collected  information  includes  the 
quantities  and  types  of  trees  cut  for 
fuel  wood  and  fence  posts  in  a  given 
year.  To  collect  the  information,  the 
agency  will  conduct  a  survey  using 
telephone  interview  techniques  and  the 
Standardized  questionnaire,  Residential 
Fuelwood  and  Post  Assessment.  Any 
State,  Year.  OMB  No.  0596-0009. 

Data  gathered  in  this  information 
collection  is  not  available  from  other 
sources. 

Estimate  of  Burden:  .07  hours. 

Type  of  Respondents:  Residential 
households  and  logging  contractors. 

Estimated  Number  of  Respondents: 
2.940. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  206  hours. 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
te<;hniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  rec:eived  in  response  to 
this  notice  will  bt;  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  publit:  record. 

Oated:  Ni>v«mbor  7.  1996 
Mark  A.  Reimers, 
Aclinff  (.'/iff/ 

|FKD«H    '»f>-29210FMled  1 1-13-96;  8:45  ami 
BM.UNG  COM  3410-n-P 


Land  and  Resource  Management 
Planning 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  adoption  of  internal 
directives;  request  for  comment. 


summary:  After  nearly  20  years 
experience  in  forest  planning  under  the 
National  Forest  Management  Act.  many 
of  the  Forest  Service's  planning  and 
analytical  needs  have  changed.  Some  of 
the  planning  direction  issued  in  the 
Forest  Service  Manual  and  Forest 
Service  Handbook  to  guide  agency 
employees  has  become  out-of-date, 
overly  prescriptive,  and/or  burdensome. 
Therefore,  the  Forest  Service  has  found 
it  necessary  to  issue  certain 
amendments  to  Forest  Service  Manual 
Chapter  1920.  Land  and  Resource 
Management  Planning:  chapter  3  of 
Forest  Service  Handbook  1909.12.  Land 
and  Resource  Management  Planning; 
and  chapter  40  of  Forest  Service 
Handbook  2409.13,  Timber  Resource 
Planning  Handbook.  There  was  an 
immediate  need  to  issue  these 
amendments  because  numerous 
national  forests  have  begun  or  will  soon 
begin  revising  their  initial  forest  plans 
and  because  there  is  a  need  to  have 
consistent  interpretation  and 
application  of  the  direction  by  Regional 
and  Forest-level  personnel.  The  Forest 
Service  welcomes  public  comment  on 
these  amendments  and  will  take 
comments  under  advisement  to 
determine  if  any  further  revisions  are 
needed. 

EFFECTIVE  DATE:  Amendment  Numbers 
190O-96-2  and  1909.12-96-2  were 
issued  and  became  effective  on  August 
14,  1996,  and  amendment  2409.13-96- 
2  was  issued  and  became  effective  on 
August  15.  1996. 

ADDRESSES:  Single  copies  of  these 
amendments  are  available  without 
charge  by  writing  to  the  Director,  Land 
Management  Planning,  Forest  Service, 
USDA,  P.O.  Box  96090.  Washington, 
DC.  20090-6090. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Stephens,  Land  Management 
Planning  Staff,  (202)  205-0948. 
SUPPLEMENTARY  INFORMATION:  Forest 
Service  Manual  (FSM)  Chapter  1920  and 
Forest  Service  Handbook  (FSH)  1909.12 
contain  Forest  Service  policy,  practice, 
and  procedures  to  guide  agency 
personnel  in  complying  with  the  Forest 
and  Rangeland  Renewable  Resources 
Planning  Act  of  1974  as  amended  by  the 
National  Forest  Management  Ad  of 
1976  and  the  implementing  regulations 
found  at  36  CFR  part  219.  Forest  Service 
Manual  Chapter  1920  provides  broad 
planning  direction  for  line  and  primary 
staff  officers  and  establishes  specific 
responsibility  for  preparing  forest  plans 
and  implementing,  monitoring,  and 
changing  forest  plans.  Forest  Service 
f{andbook  1909.12  provides  detailed 
procedural  direction  and  technical 
guidance  for  carrying  out  the  law. 


regulations,  and  the  broad  direction 
found  in  the  FSM. 

The  major  changes  that  have  been 
made  in  FSM  1920  and  FSH  1909.12 
relate  to  the  implementation  of 
benchmark  analysis.  The  subject 
amendment  to  FSM  1920  revised  only 
section  1922  as  adopted  March  11.  1991. 
This  section  addresses  how  to 
implement  benchmark  analysis  as  called 
for  under  36  CFR  219.12  of  the  Land 
and  Resource  Management  Planning 
regulations.  Amendment  1900-96-2 
removed  requirements  that  have  become 
obsolete — such  as  mandating  the  use  of 
FORPLAN,  now  an  outdated  computer 
model.  The  amendment  also  removed 
prescriptive  internal  agency  direction 
on  what  benchmarks  to  analyze  in  forest 
plans.  The  agency  will  continue  to 
follow  36  CFR  219.12  in  preparing 
benchmark  analysis  for  forest  planning. 
In  addition,  the  amendment  to  FSM 
1920  removed  the  requirement  for 
timber  sale  projections  for  the  year 
2030.  The  year  2030  was  the  fifth 
decade  following  the  initial  forest  plan 
approvals;  now  that  the  agency  is 
revising  those  forest  plans,  the  text  has 
been  revised  to  no  longer  refer  to  a  fixed 
year. 

The  amendment  to  FSH  2409.13. 
Timber  Resource  Planning  Handbook, 
removed  prescriptive  language  in 
Chapter  40  that  relates  to  development 
of  the  timber  sale  schedule.  This 
direction  is  superfluous  since  36  CFR 
219.16  requires  a  timber  sale  schedule 
for  each  planning  alternative. 

While  these  amendments  are  not  in 
the  agency's  baseline  for  reducing 
internal  directives  by  50  percent  as 
directed  by  Executive  Order  12861, 
^ese  amendments  are  very  much 
consistent  with  the  purposes  of  that 
order  in  that  they  remove  obsolete  or 
burdensome  requirements. 

The  Forest  Service  welcomes  any 
comment  that  interested  persons  or 
groups  wish  to  make  and  will  consider 
whether  any  additional  changes  are 
necessary  based  on  comments  received. 

Environmental  Impact 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180; 
September  18.  1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes  or  instructions." 
Based  on  consideration  of  the  nature 
and  scope  of  this  policy,  the  Forest 
Service  has  determined  that  this  policy 
falls  within  this  category  of  actions  and 
that  no  extraordinary  circumstances 
exist  which  would  require  preparation 
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of  an  environmental  assessment  or 
environmental  impact  statement. 

ControUing  Paperwork  Burdens  on  the 
Public 

This  internal  directive  does  not 
establish  or  revise  any  recordkeeping  or 
reporting  requirements  or  other 
information  collection  requirements  as 
defined  in  5  CFR  part  1320  and, 
therefore,  imposes  no  paperwork  burden 
on  the  public.  Accordingly,  the  review 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.)  and 
implementing  regulations  at  5  CFR  1320 
do  not  apply. 

Regulatory  Impact 

This  notice  has  been  reviewed  under 
USDA  procedures  pursuant  to  Executive 
Order  12866  on  Regulatory  Plarming 
and  Review,  and  it  has  been  determined 
that  this  notice  is  not  significant  as 
defined  by  the  Executive  Order. 

These  directive  revisions  remove 
burdensome,  unnecessary,  and  obsolete 
guidance  to  Forest  Service  employees 
on  conducting  benchmark  analysis  in 
the  forest  plan  revision  process.  The 
result  is  a  savings  in  time  and  money 
with  no  diminution  in  the  quahty  and 
usefulness  of  planning  data.  Benchmark 
analysis  still  must  be  performed. 
However,  planning  teams  will  now  rely 
directly  on  the  requirements  of  the 
planning  rule.  The  net  result  is  to 
provide  planning  teams  more  flexibility 
to  tailor  analysis  to  address  issues 
associated  with  forest  plan  revisions  in 
the  most  cost  effective  and  relevant 
manner.  These  revisions  to  agency 
planning  direction  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  nor  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  pubUc  health  or  safety, 
nor  State  or  local  governments.  This 
internal  agency  gmdance  will  not 
interfere  with  an  action  taken  or 
planned  by  another  agency  nor  raise 
new  legal  or  poUcy  issues.  Finally,  this 
action  will  not  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obUgations  of  recipients  of  such 
programs. 

Moreover,  this  policy  has  been 
considered  in  Ught  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.), 
and  it  is  hereby  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  that  Act.  The 
effect  of  this  directive  is  to  remove  out- 
of-date  and  burdensome  analytical 
requirements  in  land  and  resource 
management  planning.  It  has  no  effect 
on  small  entities  or  their  ability  to 


obtain,  imderstand,  or  respond  to 
planning  data. 

No  Takings  Implications 

This  notice  concerns  planning 
activities  engaged  in  by  the  Forest 
Service  involving  National  Forest  lands 
and  is  thus  exempt  from  consideration 
for  takings  impUcations  under  Section 
2(c)(4)  of  Executive  Order  12630  and 
Section  n(B)(4)  of  the  Attorney 
General's  Guidelines  for  the  Evaluation 
of  Risk  and  Avoidance  of  Unanticipated 
Takings. 

Unfunded  Mandates  Reform 

Pursuant  to  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  which 
the  President  signed  into  law  on  March 
22, 1995,  the  Department  has  assessed 
the  effect  of  this  rule  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  This  policy  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments  or 
anyone  in  the  private  sector.  Therefore, 
a  statement  imder  section  202  of  the  Act 
is  not  required. 

Dated:  October  1, 1996. 
Mark  A.  Reimers, 

Acting  Chief. 

(FR  Doc.  96-29211  Filed  11-13-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Membership  of  the  Departmental 
Performance  Review  Board 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice  of  membership  of 
Departmental  Performance  Review 
Board. 

SUMMARY:  In  accordance  with  5  U.S.C, 
4313(c)(4),  EXX:  announces  the 
appointment  of  persons  to  serve  as 
members  of  the  Departmental 
Performance  Review  Board  (DPRB).  The 
DPRB  is  responsible  for  revievtring 
performance  appraisals  and  ratings  of 
Senior  Executive  Service  (SES)  members 
and  serves  as  the  higher  level  review  for 
executives  who  report  to  an  appointing 
authority.  Such  reviews  are  conducted 
only  at  the  executive's  request.  The 
appointment  of  these  members  to  the 
DPRB  will  be  for  periods  of  24  months. 
EFFECTIVE  DATE:  The  effective  date  of 
service  of  appointees  to  the 
Departmental  Performance  Review 
Board  is  October  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Jefiierson,  Executive  Resources 
Program  Manager,  Office  of  Human 
Resources  Management,  Office  of  the 
Director,  14th  and  Constitution, 


Washington.  D.C  20230,  (202)  482- 
8075. 

8UPPIXMENTARY  MFOmiATICN:  The 
names,  position  titles,  and  type  of 
appointment  of  the  members  of  the 
DPRB  are  set  forth  below  by 
organization: 

General  Connael 

Paul  L  joffe.  Deputy  General  Counsel 

(NO 
Barbara  S.  Fredericks,  Assistant  General 

Counsel  for  Administration  (C) 

Eoonnnics  and  Statistics 
Administration 

Paul  London,  Deputy  Under  Secretary 

for  Economic  AfEairs  (NC) 
James  K.  White,  Executive  Director, 

ESA,  (C) 
Bryant  Benton,  Deputy  Director,  Bureau 

of  the  Census  (C) 
Arnold  A.  Jackson,  Associate  Director 

for  Information  Technology,  Bureau  of 

the  Census  (C) 
Nancy  Potok,  Comptroller,  Bureau  of  the 

Census  (C) 
Betty  Barker,  Deputy  Director,  Bureau  of 

Economic  Analysis  (C) 

Technology  Administratimi 

James  Albus,  Chief,  Intelligent  Systems 

Division,  Manufacturing  Engineering 

Laboratory,  NIST  (C) 
Karl  Bell,  Deputy  Director  for 

Administration,  NIST  (C) 
WilUam  Ott,  Deputy  Director,  Physics 

Laboratory,  NIST  (C) 
RosaUe  Ruegg,  Director,  Economic 

Assessment  Office,  Advanced 

Technology  Program,  NIST  (C) 
Henry  C.  Waters,  Director  of  Strategic 

Planning  and  Marketing,  NTIS  (C) 

National  Telecommunications  and 
Information  Administration 

Shirl  G.  Kinney,  Deputy  Assistant 
Secretary  for  Administration  (C) 

Economic  Development  Administration 

Awilda  R.  Marquez,  General  Counsel 

(NO 
Charles  R.  Sawyer,  Midwestern  Regional 

Director  (C) 

International  Trade  Administration 

Barbara  Stafford,  Deputy  Assistant 
Secretary  for  Antidumping  and 
Countervailing  Enforcement  Group  I, 
Import  Administration  (NC) 

Henry  Misisco,  Director,  Office  of 
Automotive  Affairs,  Trade 
Development  (C) 

J.  Hayden  Boyd,  Director,  Office  of 
Consumer  Goods,  Trade  Development 
(C) 

Charles  M.  Ludolph,  Director,  Office  of 
European  Union  and  Regional  AChirs, 
Market  Access  and  CompUance  (C) 
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Tong  S.  Chung.  Director.  Advocacy 

Center.  Trade  Development  (NC) 
W.  Dawn  Busby.  Director.  Office  of 

Export  Trading  Company  Affairs. 

Trade  Development  (NC) 
Dan  McLaughlin.  Deputy  Assistant 

Secretary  for  Domestic  Operations. 

U.S.  and  Foreign  Commercial  Service 

(NO 

National  Oceanic  and  Atmoapheric 
Administration 

Diana  H.  Josephson.  Deputy  Under 

Secretary  for  Oceans  and  Atmosphere 

(NO 
Susan  B.  Fruchter.  Counselor  to  the 

Under  Secretary.  Office  of  Policy  and 

Strategic  Planning  (NC) 
William  B.  Wheeler.  Director.  Office  of 

Legislative  Affairs  (NC) 
Margaret  F.  Hayes,  Assistant  General 

Counsel  for  Fisheries.  Office  of  the 

General  Counsel  (C) 
Lois  ).  Cajdys.  Chief.  Management  and 

Budget.  National  Weather  Service  (C) 
Nancy  Foster.  Deputy  Assistant 

Administrator,  National  Marine 

Fisheries  Service  (C) 
Alan  R.  Thomas.  Acting.  Assistant 

Administrator.  Office  of  Oceanic  and 

Atmospheric  Research  (C) 
Stewart  S.  Remer.  Director  for  Human 

Resources  Management,  Office  of 

Finance  and  Administration  (C) 

Patent  and  Trademark  Office 

Robert  M.  Anderson.  Deputy  Assistant 
Commissioner  for  Trademarks  (C) 

Janice  A.  Howell.  Director  of  Electronic 
and  Optical  Systems  and  Devices  (C) 

Bureau  of  Export  Administration 

Frank  W.  Deliberti.  IDeputy  Assistant 
Secretary  for  Export  Enforcement  (C) 

Robert  F.  Kugeiman.  Director  of 
Administration  (C) 

Dated:  November  7.  1996. 
Elizabeth  W.  Stroud. 

Executive  Secretary,  DPRB. 

|FR  Doc.  96-29197  Filed  11-13-96:  8:45  am) 

•ILUNOCOOC  Mio-as-M 


International  Trade  Administration 
(A-683-810] 

Chrome-Plated  Lug  Nuts  From  Taiwan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Termination  In  Part 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  termination  in  part 

SUMMARY:  On  July  8.  1996.  the 
Department  of  Commerce  (the 


Department)  pubUshed  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  chrome- 
plated  lug  nuts  from  Taiwan.  The 
review  covers  18  manufactures/ 
exporters  and  the  period  September  1. 
1994.  through  August  31.  199S.  Based 
on  our  analysis  of  the  comments 
received,  the  dumping  margins  have 
changed  from  those  presented  in  the 
preliminary  results. 
EFFECTIVE  DATE:  November  14. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  AD/CVD  Enforcement,  bnport 
Administration  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington.  D.C.  20230;  telephone 
(202)  482-4195  or  482-3814. 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  be 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11.  1995  (60 
FR  25130). 

Background 

On  July  8. 1996.  the  Department 
published  the  preliminary  results  (61  FR 
35724)  of  its  administrative  review  of 
the  antidumping  duty  order  on  chrome- 
plated  lug  nuts  from  Taiwan  (September 
20. 1991.  56  FR  47737).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  one-piece  and  two-piece 
chrome-plated  lug  nutSt  finished  or 
unfinished,  which  are  more  than  '  Vi« 
inches  (17.45  milUmeters)  in  height  and 
which  have  a  hexagonal  (hex)  size  of  at 
least  V4  inches  (19.05  millimeters)  but 
not  over  one  inch  (25.4  millimeters), 
plus  or  minus  V18  of  an  inch  (1.59  mm). 
The  term  "imfinished"  refers  to 
unplated  and/or  unassembled  chrome- 
plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars,  vans,  trucks,  utility  vehicles, 
and  trailers.  Zinc-plate  lug  nuts, 
finished  or  unfinished,  and  stainless- 
steel  capped  lug  nuts  are  not  in  the 
scope  of  this  review.  Chrome-plated 
lock  nuts  are  also  not  in  the  scope  of 
this  review. 


During  the  period  of  review,  chrome- 
plated  lug  nuts  were  provided  for  imder 
subheading  7318.16.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive.  This 
review  covere  the  following  firms: 
Gourmet  Equipment  (Taiwan) 
Corporation  (Gourmet),  Buxton 
International  Corporation  (Buxton).  Chu 
Fong  Metallic  Electric  Co..  Transcend 
International.  Kuang  Hong  Industries 
Inc..  San  Chien  Industrial  Works.  Ltd, 
Everspring  Plastic  Corporation.  Anmax 
Industrial  Co.,  Ltd..  Gingen  Metal  Corp., 
Golwinate  Associates,  Inc.,  Hwen  Hsin 
Enterprises  Co.,  Ltd.,  Kwan  How 
Enterprises  Co.,  Ltd.,  Kwan  Ta 
Enterprises  Co.,  Ltd..  San  Shing 
Hardware  Works  Co..  Trade  Union 
International  Inc./Top  Line,  Uniauto, 
Inc.,  Wing  Tang  Electrical 
Manufiacturing  Company  and 
Multigrand  Industries  hic.  and  the 
period  September  1, 1994,  through 
August  31.  1995.  Buxton  and  Uniauto 
are  related  firms  and  responded  as  one 
firm,  Buxton/Uniauto. 

Analyaia  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  timely  comments  from  the 
petitioner,  Consolidated  International 
Automotive,  and  rebuttal  comments 
bom  Buxton  and  Gourmet. 

Comment 

Petitioner  believes  that  the 
Department  should  apply  the  more 
adverse  facts  available  (FA)  rate  of  10.67 
percent  to  Buxton/Uniauto  and 
Gourmet.  Petitioner  points  out  that 
these  respondents  have  failed  to  provide 
questionnaire  responses  that  can  be 
reconciled  with  audited  financial 
statements  in  prior  reviews,  and  have 
also  failed  to  do  so  in  this  review. 
Petitioner  argues  that  respondents 
should  not  be  rewarded  for  ongoing 
deficiencies  with  lower  rate, 
particularly  in  light  of  the  need  for  the 
E)epartment  to  ensure  accurate 
responses. 

Petitioner  states  that  the  Department 
adheres  to  one  of  two  guidelines  when 
applying  facts  available  to  a  respondent 
that  substantially  cooperates,  but  fails  to 
provide  all  the  information  requested  in 
a  timely  manner  or  in  the  form 
requested.  The  Department  either 
applies  the  highest  rate  ever  applicable 
to  the  firm  or  the  highest  calculated  rate 
in  the  review  for  the  same  merchandise 
and  country.  See  Allied-Aerospace  Co. 
V.  United  States.  995  F.2d  1185.  1188 
(Fed.  Cir.  1993)  Petitioner  states  that  the 
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statute  provides  discretion  for  the 
Department  to  determine  which 
guideline  to  use  for  FA  and  cites  to 
United  States  v.  Zenith  Radio  Corp.,  64 
C.C.P.A.  130. 142-144.  562  F.2d  1209. 
1219-22  (Fed.  Cir.  1977).  Further,  the 
petitioner  notes  that  the  Department  is 
entitled  to  great  deference  if  there  is 
substantial  evidence  in  the  record 
supporting  the  Department's  choice.  See 
Industria  Fundicao  Tupy  v.  United 
States.  Slip  Op.  96-113  (CIT,  July  22. 
1996). 

Petitioner  argues  that  the  Department 
is  not  boimd  by  prior  practice  and  may 
depart  fi^m  its  practice  as  long  as  it 
provides  a  reasonable  explanation  for 
the  change.  See  Citrosuco  Paulista,  SA 
V.  United  States,  12  CIT  1196. 1209- 
1210.  704  F.  Supp.  1075.  1088  (OT 
1988).  Petitioner  argues  that  by  applying 
an  adverse  margin,  the  Depculment 
would  be  achieving  the  goal  of  the 
statute  which  is  to  determine  the 
current  margins  as  accurately  as 
possible.  See  Rhone  Poulenc  v.  United 
States,  899  F.2d  at  1191  (Fed  Cir.  67- 
68) 

Both  respondents  argue  that  they  have 
cooperated  and  will  continue  to 
cooperate  with  the  Department  to  the 
best  of  their  abilities.  They  state  that  the 
petitioner  has  provided  no  new 
information  or  legal  argument  to  cause 
the  Department  to  change  its  long 
standing  practice  of  refusing  to  apply 
adverse  margins  to  cooperative 
respondents. 

Department's  Position 

Buxton/Uniauto  and  Gourmet 
provided  responses  to  our 
questionnaires;  however,  none  of  the 
information  was  usable.  While  planning 
for  verification  of  these  two  firms,  the 
Department  received  submissions  from 
each  firm  stating  that  a  verification 
would  produce  the  same  results  as  in 
previous  reviews  where  the  Department 
was  unable  to  reconcile  the  data 
Gourmet  and  Buxton/Uniauto  submitted 
in  their  responses  to  their  audited 
financial  statements  (see  Buxton/ 
Uniauto  and  Gourmet  submissions 
dated  March  28. 1996,  and  May  1, 1996. 
respectively).  Reliance  on  the 
accounting  system  used  for  the 
preparation  of  the  audited  financial 
statements  is  a  key  and  vital  part  of  the 
Department's  determination  that  a 
company's  sales  and  constructed  value 
data  are  credible.  Section  776(a)(2)(D)  of 
the  Act  states  that  the  Depfutment 
"shall,  subject  to  section  782(d),  use  the 
facts  otherwise  available  in  reaching  the 
applicable  determination  under  this 
title"  if  an  interested  party  or  any  other 
person  provides  information  but  the 
information  cannot  be  verified.  Because 


Buxton/Uniauto  and  Gourmet  admit 
their  submissions  are  unrecondlable  to 
their  respective  audited  financial 
statements,  they  are  perforce 
unverifiable.  Therefore  we  have 
determined  to  apply  facts  available  to 
Gourmet  and  Buxton/Uniauto. 

Even  though  these  firms  submitted 
responses  to  our  request  for  Information, 
they  submitted  Information  that  they 
knew  could  not  be  verified.  Indeed,  both 
firms  acknowledged  that  the  responses 
submitted  for  this  POR  were  no  more 
verifiable  than  similar  responses 
submitted  in  previous  reviews.  While 
both  firms  have  participated  in  several 
antidumping  administrative  reviews 
and  are  thoroughly  familiar  with  the 
IDepartment's  requirements,  they  have 
failed  to  comply  with  the  Department's 
standards.  We  believe  these  respondents 
have  had  sufficient  notice  of  the 
E)epartment's  requirements  for  verifiable 
submissions  and  ample  opportunity  to 
provide  information  that  is  amenable  to 
verification.  Yet  these  respondents  have 
continued  to  provide  unusable  data. 
Therefore,  in  accordance  with  776(b), 
we  determine  that  respondents  have 
failed  to  cooperate  by  not  acting  to  the 
best  of  their  ability,  and  thus  we  are 
using  an  adverse  inference  in  our 
application  of  facts  available.  In  these 
finals  results,  we  have  used  the  highest 
calculated  margin  for  any  firm  in  any 
segment  of  this  proceeding,  10.67 
percent,  as  the  rate  for  Gourmet  and 
Buxton/Uniauto. 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record.  The 
statute  also  provides  that  the  facts 
otherwise  available  may  be  based  on 
secondary  information.  Because 
information  from  prior  proceedings 
constitutes  secondary  information, 
section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  which  accompanied  the  URAA. 
provides  that  corroborate  means  simply 
that  the  Department  will  satisfy  itself 
that  the  secondary  information  to  be 
used  has  probative  value. 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dimiping  margins.  The  only  source  for 


margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  preceding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
win  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  (61  FT?  6812. 
February  22.  1996).  where  the 
Department  disregarded  the  highest 
margin  as  adverse  facts  available 
because  the  margin  was  based  on 
another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin).  No  such 
cinnunstances  exist  in  this  case  which 
would  cause  the  Department  to 
disregard  a  prior  margin.  In  this  case, 
we  have  used  the  highest  rate  from  any 
prior  segment  of  the  proceeding,  10.67 
percent.  This  rate  was  calculated  in  the 
Amendment  to  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  (56  FR 
47737.  September  20. 1991).  covering 
the  period  May  1.  1990  through  October 
31,  1990. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  September  1.  1994, 
through  August  31,  1995. 


Manufacturer  exporter 

Percent 
margin 

Gourmet  Equipment  (Taiwan)  Cor- 
poration   

10  67 

Buxton  Intemational/Uniauto  

Chu  Fong  Metallic  Electric  Co 

Transcend  International  

10.67 

6.93 

10.67 

San  Chien  Industrial  Works,  Ltd 

Anmax  Industrial  Co.,  Ltd 

Everspring  Plastic  Corp 

10  67 

10.67 

6.93 

Gingen  Metal  Corp  

6  93 

Goidwinate  Associates,  Inc  

Hwen  Hsin  Enterprises  Co.,  Ltd 

Kwan  How  enterprises  Co.,  Ltd 

Kwan  Ta  Enterprises  Co..  Ltd  

Kuang  Hong  Industries  Ltd 

6.93 
10.67 
6.93 
6.93 
6.93 

Multigrand  Industries  Irx:  

6  93 

San  Shing  Hardware  Works  Co.. 
Ltd  

10  67 

Trade  Union  International  Inc/Top 
Line 

10  67 

Uniauto,  Inc 

10.67 
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Manufacturer  exporter 


Wing  Tang  Electrical  Manufactunng 
Company       


Percent 
margin 


1067 


The  Department  shall  deturniine,  and 
tht;  (Customs  S«'rvi(  «  shall  assess, 
antidumping  duties  un  all  apprtipriate 
entries  The  Department  will  issue 
appraisement  mstnictiDns  conrerning 
all  respondents  diretrtly  to  the  U.S. 
Customs  Service 

Further,  the  following  cash  deposit 
requirements  will  lie  effe<;tive  for  all 
shipments  of  the  subject  mert:handise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  se<:ti()n  751(a)(1)  of  the  Act   (l)the 
cash  deposit  rate  for  the  reviewed  firms 
will  be  the  rates  initiated  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company -specific  rate  published  for  the 
most  recent  period.  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  in  the  original  LTPV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  r«'view 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  6  93%.  the  all  others 
rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  m  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFF  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subst^quent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subjet:t  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  f)f  propnetary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353  34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated  November  4.  1996. 
Robert  S.  LaRuua, 

Acting  Assistant  Secretary  for  Import 

Administration 

IKRDix    96-29090  Filed  11-13-96,  8  45  am) 
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[A-68(>-807] 

Polyethylene  Teraphthalate  Film, 
Sheet,  and  Strip  From  the  Reput>lic  of 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Revocation  In  Part 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  notice  of  revocation  in  part. 

summary:  On  )uly  9.  1996.  the 
Department  of  Commerce  (the 
Department)  pubUshed  the  preliminary 
results  of  administrative  review,  intent 
to  revolce  in  part,  and  termination  in 
part  of  the  antidumping  duty  order  on 
polyethylene  terephthalate  (PET)  film, 
sheet,  and  strip  from  the  Republic  of 
Korea.  The  review  covers  three 
manufacturers/exporters  of  the  subject 
mert:hai    lise  to  the  United  States  and 
the  period  )une  1.  1994  through  May  31. 
1995. 

As  a  result  of  comments  we  received, 
the  dumping  margins  have  changed 
from  those  we  presented  in  our 
preliminary  results. 
EFFECTIVE  DATE:  November  14.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  or  John  Kugelman. 
AD/CVD  Enforcement  Group  111,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NVV.  Washington.  DC  20230. 
telephone;  (202)  482-4475  or  0649. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  |uly  9.  1996  (61  FR  36032).  the 
Department  published  the  preliminary 
results  of  administrative  review,  notice 
of  intent  to  revoke  in  part,  and 
termination  in  part  of  the  antidumping 
duty  order  on  PET  film  from  the 
Republic  of  Korea  (56  FR  25669,  June  5, 
1991). 

Also,  on  )uly  9.  1996.  we  terminated 
the  review  with  respect  to  Cheil 
Synthetics  Inc.  (Cheil)  because  we 


revoked  the  order  with  respect  to  Cheil 
on  June  25.  1996. 

This  review  covers  three 
manufacturers/ exporters  of  the  subject 
merchandise  to  the  United  States;  Kolon 
Industries  (Kolon).  SKC  Limited  (SKC). 
and  STC  Corporation  (STC).  and  the 
period  June  1.  1994  through  May  31, 
1995. 

We  are  revoking  the  order  for  Kolon 
because  Kolon  has  sold  the  subject 
merchandise  at  not  less  than  normal 
value  (NV)  in  this  review  and  for  at  least 
three  consecutive  periods. 

On  the  basis  of  no  sales  at  less  than 
NV  for  a  period  of  three  consecutive 
years,  and  the  lack  of  any  indication 
that  such  sales  are  likely  in  the  future, 
the  Department  concludes  that  Kolan  is 
not  likely  to  sell  the  merchandise  at  less 
than  NV  in  the  future.  Kolon  has  also 
submitted  a  certification  that  it  will  not 
sell  at  less  than  NV  in  the  future  and  an 
agreement  for  immediate  reinstatement, 
in  accordance  with  19  CFR  353.25(b). 
Therefore,  the  Department  is  revoking 
the  order  with  respect  to  Kolon. 

The  Department  has  concluded  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  all  gauges  of  raw. 
pretreated.  or  primed  polyethylene 
terephthalate  film,  sheet,  and  strip, 
whether  extruded  or  coextruded.  The 
films  excluded  from  this  review  are 
metallized  films  and  other  finished 
films  that  have  had  at  least  one  of  their 
surfaces  modified  by  the  application  of 
a  performance-enhancing  resinous  or 
inorganic  layer  or  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  3920.62.00.00.  The 
HTS  subheading  is  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

The  review  covers  the  period  June  1 , 
1994  dirough  May  31.  1995 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act  (URAA).  In  addition,  unless 
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otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
this  administrative  review.  We  received 
timely  comments  from  each  of  the  three 
respondents. 

Comment  1 

Kolon  contends  that  the  Department 
should  revoke  the  order  with  respect  to 
Kolon  based  on  the  company  having 
three  consecutive  years  of  de  minimis 
margins.  Kolon  notes  that  it  has 
provided  a  statement  agreeing  to 
immediate  reinstatement  of  the  order  if 
the  Department  determines  that  Kolon 
sells  merchandise  at  less  than  value 
(HV)  subsequent  to  revocation. 

Kolon  further  contends  that  in 
litigation  involving  the  first  review 
period  (November  30. 1990-May  31, 
1992)  the  Department  has  agreed  to 
recalculate  margins  for  Kolon  using  its 
current  tax-adjustment  methodology. 
Kolon  argues  that  if  the  recalculated 
margins  for  the  first  review  period  de 
minimis,  the  Department  should  neither 
require  nor  rely  upon  a  statement  from 
Kolon  agreeing  to  possible 
reinstatements  in  the  order,  since  Kolon 
would  never  have  been  found  to  have 
sold  the  subject  merchandise  at  less 
than  NV. 

Department's  Position 

We  agree  with  Kolon  that  its  tentative 
revocation  should  be  made  final  based 
upon  its  having  three  consecutive  years 
of  zero  or  de  minimis  margins,  and  our 
determination  that  it  is  not  likely  that 
Kolon  will  in  the  future  sell  the 
merchandise  at  less  than  NV.  Since  we 
are  issuing  these  final  results  prior  to 
completion  of  litigation  of  the  first 
review,  a  statement  fi-om  Kolon, 
pursuant  to  19  CFR  353.25(b)(2),  is 
required. 

Comment  2 

SKC  argues  that  B-grade  film  is  a  by- 
product of  PET  film  rather  than  a  co- 
product,  and,  therefore,  the 
Department's  reallocation  of 
manufacturing  costs  between  A-grade 
and  B-grade  film  is  contrary  to 
Department  practice  and  unreasonably 
overstates  SKC's  B-grade  film  costs.  SKC 
asserts  that  as  a  by-product,  B-grade  film 
should  not  bear  the  same  cost  as  A- 
grade  film  because  B-grade  film  cannot 
be  used  by  SKC's  normal  PET  fibn 
customers.  SKC  contends  that  the 


Department's  allocation  of  costs  to  B- 
grade  film  should  reflect  the  economic 
value  of  the  products  manufactured. 

SKC  also  Claims  that  the  Department's 
reallocation  of  manufacturing  costs 
based  on  physical  measures  is 
inconsistent  with  the  Department's 
treatment  of  jointly  produced  products 
in  other  cases.  SKC  notes  that  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Canned  Pineapple 
Fruit  from  Thailand,  60  FR  29533, 
29560  (June  5, 1995)  {Pineapple  Fruit 
from  Thailand)  the  Department  did  not 
use  physical  measures  to  allocate  joint 
products  but  rather  used  an  allocation 
methodology  that  recognized  the 
significantly  different  economic  values 
of  the  products.  SKC  also  cites  to 
Elemental  Sulphur  from  Canada;  Final 
Results  of  Antidumping  Finding 
Administrative  Review,  61  FR  8239, 
8241-8243  (March  4, 1996),  {Sulphur). 
and  Oil  Country  Tubular  Goods  from 
Argentina,  Final  Determination  of  Sales 
at  Less  Than  Fair  Value,  60  FR  33539, 
33547  (June  28,  1995),  OCTG  from 
Argentina,  as  two  additional  cases 
where  the  Department  did  not  use 
physical  measures  to  allocate  costs. 

SKC  contends  that  these  cases 
demonstrate  that  the  Department  has 
consistently  rejected  the  use  of  physical 
allocation  methodologies  in  cases  where 
the  one  joint  product  has  a  significantly 
lower  economic  value  than  the  other 
product.  Based  on  the  dissimilarity  of 
A-grade  and  B-grade  film,  SKC  asserts 
that  the  Department's  joint  allocation  of 
costs  between  these  two  products  is 
economically  unreasonable.  SKC 
contends  that  it  reported  costs  for  A- 
grade  and  B-grade  film  in  accordance 
with  widely  accepted  accounting 
principles;  therefore,  the  Department 
should  follow  its  well-established 
practice  of  using  a  company's  normal 
accounting  system  unless  that  system 
results  in  an  unreasonable  allocation  of 
costs. 

SKC  further  argues  that  the 
Department's  methodology  of  allocating 
yield  losses  equally  between  A-grade  an 
B-grade  film  produces  absurd  results 
because  that  methodology  allocates 
expenses  associated  with  one  type  of 
scrap  (B-grade  film)  to  another  type  of 
scrap  (PET  film  that  is  not  saleable). 
SKC  also  contends  that  the  physical 
defects  inherent  in  B-grade  film  compel 
SKC  to  (1)  sell  B-grade  film  for  non-PET 
film  applications,  and  (2)  assign  B-grade 
film  a  lower  value  than  A-grade  film. 
Moreover,  SKC  asserts  that  the 
Department's  decision  to  allocate  yield 
losses  equally  between  A-grade  and  B- 
grade  film  conflicts  with  the  model- 
match  and  cost  test  methodologies 
employed  in  this  review.  SKC  notes  that 


for  model-match  purposes,  the 
Department  restricted  comparisons  of 
U.S.  B-grade  film  to  home  market  sales 
of  B-grade  film.  SKC  asserts  that  the 
Depwrtment  cannot  ignore  differences 
between  A-grade  and  B-grade  film  for 
purposes  of  its  cost  analysis. 

Finally,  SKC  asserts  that  the 
Department  should  accept  its  cost 
methodology  even  if  the  Department 
determines  that  B-grade  film  is  a  co- 
product  rather  than  a  by-product  of  A- 
grade  film.  SKC  asserts  that  its  cost 
system  is  consistent  with  the  decision  in 
Ipsco  Inc.  V.  United  States.  965  F.  2d. 
1056  (Fed.  Cir.  1992)  {Ipsco  Appeal), 
because  unlike  the  allocation 
methodology  reversed  in  Ipsco  Appeal, 
SKC  does  not  rely  upon  sales  value  to 
allocate  costs. 

Department's  Position 

We  disagree  with  SKC.  As  we 
explained  in  the  final  results  for  the 
second  and  third  reviews  of  this  order, 
we  determine  that  A-grade  and  B-grade 
PET  film  have  identical  production 
costs,  and  accordingly,  we  continue  to 
rely  on  an  equal  cost  methodology  for 
A-grade  and  B-grade  film  in  this  final 
determination.  (See  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
from  the  Republic  of  Korea;  Final 
Results  of  Review  and  Tentative 
Revocation  in  Part,  61  FR  35177,  35182- 
83,  July  5, 1996)  {Final  Results  of 
Second  and  Third  Reviews).  Moreover, 
as  noted  in  the  Final  Results  of  Second 
and  Third  Reviews,  the  Court  of 
International  Trade  (CTT)  has 
determined  that  our  allocation  of  SKC's 
production  costs  between  A-grade  and 
B-grade  film  is  reasonable.  (See  E.I. 
DuPont  de  Nemours  &  Co..  Inc.  et  al.  v. 
United  States.  932  F.  Supp.  296  (CIT 
1996).) 

As  explained  in  the  Final  Results  of 
Second  and  Third  Reviews,  we  do  not 
consider  B-grade  film  to  be  a  by-product 
because  A-grade  and  B-grade  film 
undergo  an  identical  production  process 
that  involves  an  equal  amount  of 
material  and  fabrication  expenses.  The 
only  difference  in  the  resulting  A-grade 
and  B-grade  film  is  that  at  the  end  of  the 
manufacturing  process  a  quality 
inspection  is  performed  during  which 
some  of  the  film  is  classified  as  high 
quality  A-grade  product,  while  other 
film  is  classified  as  lower  quality  B- 
grade  film.  Accounting  literature 
identifies  by-products  as  separate  and 
distinct  products,  not  grades  of  the  same 
product.  (See  Final  Results  of  Second 
and  Third  Reviews.  35182.) 

We  continue  to  maintain  that  SKC's 
reliance  on  Sulphur,  Pineapple  Fruit 
from  Thailand,  and  OCTG  from 
Argentina  is  misplaced.  Those  cases 
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concerned  the  appropriate  crosl 
methodoloxy  for  products  manufatlured 
from  a  joint  production  pro<:ess. 

SKC  has  mischaracterized  the 
continuous  production  process  of  PET 
film  as  joint  processing.  A  joint 
produ«:tion  process  o<;rurs  when  "two 
or  more  products  result  simultaneously 
from  the  use  of  one  raw  material  as 
production  takes  place."  {sea 
Management  Arrmintnnts'  Handbook. 
Keeler.  el.  nl..  Fourth  Fdition  at  11:1.)  A 
joint  production  process  produces  two 
distinct  products  and  the  essential  point 
of  a  joint  production  process  is  that  "the 
raw  material,  labor,  and  overhead  costs 
prior  to  the  initial  split-off  can  be 
allocated  to  the  final  product  only  in 
some  arbitrary,  although  necessary, 
manner.  ■  Id  The  identification  of 
different  grades  of  menihandise  does  not 
transform  the  manufacturing  process 
into  a  joint  production  process  which 
would  require  the  allo<:ation  of  costs.  In 
this  case,  since  production  records 
clearly  identify  the  amount  of  yield 
losses  for  each  spe«:ific  type  of  PET  film, 
out  allocation  of  yield  losses  to  the  films 
bearing  those  losses  is  reasonable,  not 
arbitrary. 

Moreover,  in  none  of  the  cases  cited 
by  SKC;  were  both  products  within  the 
scope  of  the  same  antidumping  order. 
The  PFT  film  production  pro(»ss 
produces-two  finished  products,  both  of 
which  are  saleable,  and  both  of  which 
are  PET  film  products  «;overBd  by  the 
order.  B-grade  Pf-TT  film  (like  A-grade 
film)  is  sold  as  PFTT  film  and  consumed 
as  PET  film.  By  contrast,  the  resulting 
joint  products  or  by-products  in  the 
ca.ses  cited  by  SKC  wer»  of  a  different 
class  or  kind  of  merchandise  than  the 
products  that  the  manufacturer  set  out 
to  produce,  and  included  both  products 
coverud  by  antidumping  duty  orders 
and  products  not  covered  by  orders. 
Pineapple  shells,  cores,  and  ends  are 
made  into  pineapple  jui<.e.  which  is  not 
of  the  same  class  or  kind  as  pineapple 
fniit.  Natural  gas  was  not  of  the  same 
class  or  kind  as  elemental  sulphur,  nor 
were  set:ondary  CXrTCI  products  of  the 
same  class  or  kind  as  CXTI'G.  In 
addition,  we  note  that  in  the  ordinary 
course  of  business  SKC;  treats  methanol, 
and  not  B-grade  film,  as  the  by-product 
of  the  PET  film  produ<;tion  proc.ess. 

SKC's  reported  costs  are  not 
consistent  with  Ipsco  /4ppen/ simply 
because  SKC  has  not  allmiated  costs 
based  on  sales  value.  Ipsco  Appeal 
involved  the  Ilepartmenfs  use  of  an 
appropriate  methodology  for  allociiting 
costs  betwet;n  two  grades  of  .steel  pipe, 
which  were  distinguishable  on  the  basis 
of  quality   Ipsco  Appeal.  Qfi."!  F.2d  at 
1058.  The  same  production  inputs  for 
materials,  labor,  and  overhead  went  into 


the  manufacturing  lot  that  yielded  both 
grades  of  pipe.  Id.  Given  these  facts,  in 
our  final  determination,  we  allocated 
production  costs  equally  between  those 
two  grades  of  pipe.  We  reasoned  that 
because  they  were  produced  at  the  same 
time,  on  the  same  production  lines,  and 
following  the  identical  manufacturing 
process,  the  two  grades  of  pipe  in  fact 
had  identical  production  costs.  Id.  The 
Federal  Circuit  ruled  that  this 
methodology  was  consistent  with  the 
antidumping  statute.  As  discussed 
above  and  in  the  Final  Results  of  Second 
and  Third  Reviews,  the  same  reasoning 
applies  to  A-grade  and  B-grade  films 
and  supports  our  determination  that  an 
equal  cost  methodology  is  appropriate 
to  calculate  costs  of  A-grade  and  B-grade 
film. 

Finally.  SKC's  argument  that 
matching  A-grade  and  B-grade  film  to 
identical  merchandise  necessitates  that 
each  of  these  models  have  a  unique  cost 
is  without  merit.  Two  products  that  are 
not  "identical"  for  model-match 
purposes  may  indeed  have  the  same 
costs. 

Comment  3 

SKC  contends  that  the  computer 
program  used  to  calculate  its  dumping 
margin  contains  a  flaw  in  the  product 
matching  portion  of  the  program.  SKC 
contends  that  the  program  erroneously 
references  the  U.S.  product  code  rather 
than  the  home  macket  product  code. 
SKC  asserts  that  this  error  results  in 
matches  of  U.S.  products  to  dissimilar 
comparison  products. 

Department 's  Position 

We  agree  with  SKC.  in  these  final 
results  we  have  amended  our 
calculations,  and  have  used  the  home 
market  code  in  the  product  matching 
portion  of  the  program. 

Comment  4 

STC  asserts  that  the  Department's 
computer  program  failed  to  match 
certain  U.S.  sales  to  normal  values  in 
the  90/60-day  window  period.  STC 
asserts  that  the  computer  program 
incorrectly  matched  these  sales  to 
constructed  value  instead  of  to  a 
contemporaneous  home  market  sale  that 
o«;curred  within  the  90/60-day  window. 

Department's  Position 

We  agree  with  STC.  In  these  final 
results,  we  searched  for  a 
contemporaneous  home  market  sale 
within  the  90/60-day  window  before 
using  constructed  value. 

Comment  5 

STC  asserts  that  in  its  preliminary 
calculations,  the  Department 


inconsistently  calculated  and  applied 
the  DV  profit  rate.  STC  contends  that 
the  Department  calculated  profit  across 
a  home  market  cost  of  production  that 
included  the  sum  of  the  cost  of 
manufacturing  (COM),  general  and 
administrative  expenses  (GNA)  and 
interest  expenses.  STC  notes  that  the 
Department  applied  profit  to  a  COP  that 
included  the  COM,  GNA.  indirect 
selling  expenses  reported  by  STC,  and 
direct  selling  expenses  reported  by  STC. 
STC  argues  that  the  Department  should 
apply  the  CV  profit  rate  on  the  same 
allocation  basis  as  it  was  calculated. 

Department's  Position 

We  agree.  In  these  final  results  we 
have  applied  the  CV  profit  rate  in  the 
same  allocation  basis  as  we  calculated 
it.  and  have  allocated  profit  across  the 
sum  of  COM,  GNA  and  interest 
expenses. 

Final  Results  of  Review  and  Revocation 
in  Part 

Upon  review  of  the  comments 
submitted,  the  Department  has 
determined  that  the  following  margins 
exist: 


Company 

Margin 
(per- 
cent) 

Koton 

0.14 

SKC 

0.70 

STC „ 

4.95 

Based  upon  the  information 
submitted  by  Kolon  during  this  review 
and  the  second  and  third  administrative 
reviews,  we  determine  that  Kolon  has 
met  the  requirements  for  revocation  set 
forth  in  §  353.25(a)(2)  and  §  353.25(b)  of 
the  Department's  regulations.  Kolon  has 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  normal  value  and 
has  submitted  the  certifications  required 
under  19  CFR  353.25(b).  The 
Department  conducted  a  verification  of 
Kolon  as  required  under  19  CFR 
353.25(c)(2)(ii). 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  Price  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  each 
respondent  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
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The  cash  deposit  rate  for  the  reviewed 
films  will  be  the  rates  indicated  above 
except  for  Kolon;  because  we  are 
revoking  the  order  with  respect  to 
Kolon,  no  cash  deptosit  will  be  required 
for  Kolon;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  vtrill  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  in  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in<his  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  4.82  percent,  the  all- 
othera  rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  seives  as  the  final 
reminder  to  importere  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  resuh  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibihty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  converaion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  6, 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-29091  Filed  11-13-96;  8:45  am] 
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[C-412-ei1] 

Certain  Hot-Roiled  l.ead  and  Biamuth 
CartMn  Steel  Producta  From  the 
United  Kingdom;  Hnal  Reaulta  of 
Countervailing  Duty  Adminiatrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  resttlts  of 
coimtervailing  duty  administrative 
review. 

SUMMARY:  On  May  6,  1996.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
coimtervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  caibon  steel 
products  from  the  United  Kingdom  for 
the  period  January  1, 1994,  through 
December  31. 1994  (61  FR  20238).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  §  751(a)  of  the  Tariff  Act  of  1930, 
as  amended.  For  information  on  the  net 
subsidy  for  each  reviewed  company, 
and  for  all  non-reviewed  companies, 
please  see  the  Final  Results  of  Review 
section  of  this  notice.  We  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  November  14, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown  or  Christopher  Cassel, 
Office  of  CVD/AD  Enforcement  VI. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

Piu^uant  to  §  355.22(a)  of  the 
Department's  Interim  Regulations,  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  See  Antidumping  and 
Countervailing  Duties:  Interim 
regulations;  request  for  conunents.  60 
FR  25130,  25139  (May  11, 1995) 
[Interim  Regulations).  Accordingly,  this 
review  covers  United  Engineering  Steels 
Limited  (UES)  and  British  Steel  pic  (BS 
pic).  BS  pic  stated  that  it  did  not 
produce  or  export  the  subject 
merchandise  during  the  period  of 
review  (FOR).  Therefore.  BS  pic  has  not 
been  assigned  an  individual  company 
rate  for  this  administrative  review.  Ttiis 
review  also  covers  the  period  January  1, 


1994,  through  December  31, 1994.  and 
fourteen  programs. 

Since  tne  publication  of  the 
preliminary  results  on  May  6, 1996  (61 
FR  20238),  the  following  events  have 
occurred.  We  invited  interested  parties 
to  comment  on  the  preliminary  results. 
On  June  5, 1996,  case  briefs  were 
submitted  by  UES,  producer  of  the 
subject  merchandise  which  exported 
hot-rolled  lead  and  bismuth  carbon  steel 
products  to  the  United  States  during  the 
POR  (respondent),  the  Government  of 
the  United  Kingdom  (UK  Government) 
and  Inland  Steel  Bar  Company 
(petitioner).  On  June  12, 1996,  rebuttal 
briefs  were  submitted  by  respondent 
and  petitioner.  At  the  request  of 
respondent,  the  Department  held  a 
public  hearing  on  June  28, 1996. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  References  to 
the  Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366  (May  31. 
1989)  [Proposed  Regulations),  are 
provided  solely  for  further  explanation 
of  the  Department's  countervailing  duty 
practice.  Although  the  Department  has 
withdrawn  the  particular  rulemaking 
proceeding  pureuant  to  which  the 
Proposed  Regulations  were  issued,  the 
subject  matter  of  these  regulations  is 
being  considered  in  connection  with  an 
ongoing  rulemaking  prpceeding  which, 
among  other  things,  is  intended  to 
conform  the  Department's  regulations  to 
the  URAA.  See  Advance  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  60  FR  80  (January  3, 
1995). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
hot-rolled  bars  and  rods  of  non-alloy  or 
other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72, 
note  1(f)),  except  steels  classifieid  as 
other  alloy  steels  by  reason  of 
containing  by  wei^t  0.4  percent  or 
more  of  lead  or  0.1  percent  or  more  of 
bismuth,  tellarium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
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7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
produces  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings;  7213.31.30.00,  60.00; 
7213.39.00.30.  00.60.  00.90; 
7214.40.00.10,  00.30.  00.50; 
7214.50.00.10.  00.30.  00.50; 
7214.60.00.10,  00.30.  00.50;  and 
7228.30.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  for  Customs  purposes, 
our  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Analysis  of  Programs 

/.  Programs  Conferring  Subsidies 

Allocation  of  Subsidies  From  British 
Steel  Corporation  to  UES 

UES  is  a  joint  venture  company 
formed  in  1986  by  the  government- 
owned  British  Steel  Corporation  (BSC) 
and  Guest.  Keen  k  Nettlefolds  (GKN),  a 
private  company,  (n  return  for  shares  in 
UES.  BSC  contributed  a  major  portion  of 
its  Special  Steels  Business  and  GKN 
contributed  its  Brymbo  Steel  Works  and 
its  forging  business.  BSC  was 
subsequently  privatized  in  19B8and 
now  bears  the  name  BS  pic. 

In  the  preliminary  results  of  this 
review,  we  followed  the  methodology 
described  in  the  Restructuring  section  of 
the  General  Issues  Appendix  appended 
to  the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  from  Austria  (58  FR  37217. 
37268-69)  [General  Issues  Appendix  or 
Certain  Steel).  Accordingly,  we 
allocated  to  UES^  portion  of  the 
subsidies  previously  bestowed  on  BSC 
under  the  following  programs: 

A.  Equity  Infusions 

B.  Regional  Development  Grant  Program 

C.  National  Loan  Fund  (NLF)  Loan 
Cancellation 

D.  European  Coal  and  Steel  Community 
(ECSC)  Article  54  Loans/Interest 
Rebates 

For  a  complete  explanation  of  the 
methodology  used  to  allo<:ate  subsidies 
from  BS(]  to  UES.  see  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom: 
Preliminary  Results  of  Administrative 
Review.  61  FR  20238.  20239-tl  (May  6. 
1996). 

The  Court  of  Appeals  for  the  Federal 
Cin:uit  (CAFC)  has  recently  issued  a 
ruling  supporting  our  determination 
that  subsidies  are  not  necessarily 
extinguished  as  a  result  of  the  sale  of  an 
enterprise  in  an  arm's  length 
transaction.  Saarstahl,  AG  v.  United 
States.  78  F.3d  1539  (Fed.  Cir.  1996) 
{Saarstahl).  Litigation,  however, 
continues  with  regard  tu  certain  aspects 
of  our  privatization  methodology. 


Our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  ht)m  the 
preliminary  results.  Accordingly,  the 
net  subsidies  for  each  program  remain 
unchanged  from  the  preliminary  results 
and  are  as  follows:  1.49  percent  ad 
valorem  for  equity  infusions,  0.05 
percent  ad  valorem  for  regional 
development  grants,  0.16  percent  ad 
valorem  for  the  NLF  loan  cancellation, 
and  less  than  0.005  percent  ad  valorem 
for  the  ECSC  Article  54  loans/interest 
rebates. 

//.  Programs  Determined  To  Be  Not  Used 

In  the  preliminary  results  of  this 
review,  we  found  that  respondent  did 
not  apply  for  or  receive  benefits  under 
the  following  programs  during  the  POR: 

A.  New  Community  Instrument  Loans 

B.  ECSC  Article  54  Loan  Guarantees 

C.  NLF  Loans 

D.  ECSC  Conversion  Loans 

E.  European  Regional  Development 
Fund  Aid 

F.  Article  56  Rebates 

C.  Regional  Selective  Assistance 

H.  ECSC  Article  56(b)(2)  Redeployment 

Aid 
1.  BRITE/EuRAM  II 
J.  Inner  Urban  Areas  Act 

We  did  not  receive  any  comments  on 
these  programs  from  the  interested 
parties,  and  our  review  of  the  record  has 
not  led  us  to  change  our  hndings. 

Analysis  of  Comments 

Comment  1 :  UES  argues  that  the 
amendments  made  to  the  Tariff  Act  of 
1930  by  the  URAA  preclude  the 
imposition  of  countervailing  duties  on 
UES'  1994  imports  on  the  basis  of  the 
findings  contained  in  the  Department's 
original  determination  in  this 
proceeding.  According  to  UES, 
§  771(5)(B)  and  §  77l(5)(E)  of  the  new 
law  permit  the  Department  to  impose 
countervailing  duties  only  upon  a 
proper  and  justified  flnding  that  a 
"benent"  has  been  conferred  upon  a 
"person" — commercial  entity — and 
when  the  flnancial  contribution 
provides  a  benefit  to  the  recipient. 
Therefore,  to  conclude  under  the 
amended  statute  that  financial 
contributions  made  to  BSC  by  the  UK 
Government  from  1977  to  1985  provide 
countervailable  benefits  to  UES' 
production  of  leaded  bar  in  1994,  UES 
argues  that  the  Department  must  find 
that  those  financial  contributions 
conferred  a  benefit  upon  UES.  UES 
claims  that  the  Department  has  not 
made  such  a  finding  in  its  prior 
determinations  and  that  such  a 
determination  cannot  be  made  on  the 


basis  of  the  record  evidence,  because 
UES  did  not  receive  the  financial 
contributions,  and  UES  acquired  the 
assets  of  BSC's  Special  Steel  Division  as 
a  consequence  of  arm's-length 
negotiations.  In  short,  UES  contends 
that  the  URAA  requires  the  IDepartment 
to  show  how  UES  benefitted  from  the 
financial  contributions  received  by  BSC. 

The  Government  of  the  United 
Kingdom  presents  a  similar  argument, 
stating  that  the  Agreement  on  Subsidies 
and  Countervailing  Measures  (SCM) 
precludes  the  Department  hvm 
imposing  countervailing  duties  on  UES 
because:  (1)  UES  has  never  received  a 
subsidy;  and  (2)  the  Department  has 
never  shown  that  UES'  production  or 
exports  of  steel  benefited  htim  subsidies 
given  to  British  Steel  Corporation. 
According  to  the  UK  Government, 
Article  14  of  the  SCM  requires  Member 
states  to  explain  how  benefits  to  the 
recipient  will  be  calculated;  Article  14 
also  requires  that  there  be  a  specific 
finding  of  a  benefit  to  the  firm  whose 
product  is  countervailed.  The  UK 
Government  contends  that  UES  never 
received  any  "financial  contributions," 
and  the  Department  never  attempted  to 
determine  whether  UES  benefited  from 
UK  Government  subsidies  to  BSC. 
Under  international  law.  the 
Department  cannot  simply  assume  that 
benefits  received  by  BSC  accrued  to 
UES.  Rather,  the  UK  Government  argues 
that  the  Department  must  And  UES 
itself  received  a  benefit  from  BSC's 
financial  injections  before  it  can  impose 
countervailing  duties.  According  to  the 
UK  Government,  the  Department  has 
never  made  such  a  finding. 

Petitioner  contends  that  the 
Department  is  required  to  impose  a 
countervailing  duty  upon  merchandise 
produced  by  a  productive  unit  that  has 
received  a  subsidy,  even  if  that  unit  is 
sold  to  another  owner.  Petitioner  argues 
that  requiring  a  demonstration  that  the 
financial  contributions  provided  to  BSC 
have  conferred  a  benefit  on  UES' 
production  would  require  an  "effects 
test,"  which  is  contrary  to 
countervailing  duty  law.  According  to 
petitioner,  UES'  argument  relies  on  a 
change  in  statutory  wording  that  does 
not  alter  the  substantive  methodology 
for  determining  subsidies.  Instead, 
petitioner  argues  that  the  legislative 
history  and  Congressional  intent 
indicate  that  the  URAA  codifies  existing 
Department  practice. 

Petitioner  also  argues  that  the  UK 
Government  misinterprets  the  World 
Trade  Organization  (WTO)  Agreement's 
benefit-to-recipienf  language  and 
ignores  the  SCM  Agreement  language 
implicitly  sanctioning  countervailing 
duties  following  a  privatization.  The  UK 
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Govenunent's  argument  that,  because 
UES  was  not  a  "recipient"  of  the 
subsidies,  UES'  merchandise  cannot  be 
subject  to  countervailing  duties,  ignores 
the  hct  that  UES'  production  continues 
to  benefit  from  subsidies  it  received 
through  British  Steel  when  that 
production  was  part  of  British  Steel. 

Department  Position:  We  disagree 
with  UES.  In  accordance  with  the 
provisions  of  the  URAA  (§  771(5)(B)  and 
§  771(5)tE)  of  the  Act),  the  Department 
has  found  that  UES  continues  to  benefit 
from  subsidies  received  by  BSC.  We 
have  examined  the  facts  of  this  case  in 
light  of  the  above  cited  provisions  and 
find  that  the  methodology  we  follow  is 
in  accordance  with  the  URAA. 

As  we  explained  in  the  investigation, 
for  the  types  of  subsidies  received  by 
BSC,  the  Department's  long-standing 
practice  has  been  to  allocate  the  benefit 
to  all  production  of  the  recipient.  We 
specifically  stated  that  "[t]he  subsidies 
provided  to  a  company  presumably  are 
utilized  to  finance  operations  and 
investments  in  the  entire  company, 
including  productive  units  that  are 
siibsequently  sold  or  spun-off  into  joint 
vmtures."  Final  Affinnative 
Countermiling  Duty  Detennination: 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom,  56  FR  6237,  6240  Qanuary  27, 
1993)  [Lead  Bar  Final).  Therefore,  when 
BSC  sold  its  Special  Steels  Business, 
that  productive  imit  took  a  portion  of 
the  banefits  with  it.  Id. 

In  the  subsequent  remand 
detennination,  the  Department  affirmed 
its  determination  that  a  portion  of  the 
subsidies  passed  thioiigh  to  UES. 
However,  consistent  with  the  General 
Issues  Appendix  methodology,  the 
Department  no  longer  assumed  that  the 
entire  amoimt  of  subsidies  allocated  to 
the  productive  unit  followed  it  when 
sold.  Rather,  the  Department 
determined  that  a  portion  of  the  sales 
price  paid  for  the  productive  unit  was 
attributable  to  prior  subsidies.  To  the 
extent  that  the  sales  price  reflected  prior 
subsidies,  the  Department  determined 
that  a  share  of  the  subsidies  that  would 
have  traveled  with  the  productive  imit 
is  rightfully  allocated  to  the  seller  of  the 
productive  unit,  BSC.  See  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom: 
Remand  Determination  (October  12, 
1993)  [Lead  Bar  Remand 
Determination) . 

The  URAA  is  not  inconsistent  with 
and  does  not  overturn  the  Department's 
General  Issues  Appendix  methodology 
or  its  findings  in  the  Lead  Bar  Remand 
Determination.  The  language  of 
§  771(5)(F)  of  the  Act  purposely  leaves 
discretion  to  the  Department  with 


regard  to  the  impact  of  a  change  in 
ownership  on  the  countervailability  of 
past  subsidies.  The  provision  reads: 

Change  in  Ownership. — ^A  change  in 
ownership  of  all  or  part  of  a  foreign 
enterprise  or  the  productive  assets  of  a 
foreign  enterprise  does  not  by  itself  require 
a  detennination  by  the  administering 
authority  that  a  past  countervailable  subsidy 
received  by  the  enterprise  no  longer 
continues  to  be  countsrvailable,  even  if  the 
change  in  ownership  is  accomplished 
through  an  aim's  length  transaction. 

The  provision  clearly  leaves  the 
Department  with  the  discretion  to 
determine  the  impact  of  a  change  in 
ownership  on  the  countervailability  of 
past  subsidies.  The  Statement  of 
Administrative  Action  (SAA) 
specifically  states  that  "Commerce 
retainfs]  the  discretion  to  determine 
whether,  and  to  what  extent,  the 
privatization  of  a  government-owned 
firm  eliminates  any  previously 
conferred  countervailable  subsidies 
*  *  •"H.R.Doc.  No.  316, 103d  Cong., 
2d  Sess.  928(1994). 

The  sections  of  the  law  dted  by  UES 
(i.e.,  §  771(5)  (B)  and  §  771(5)  (E))  and 
the  articles  of  the  SCM  cited  by  the  UK 
Government  (Articles  1  and  14)  relate  to 
the  Department's  determination  of 
countervailability  of  financial 
assistance.  With  regard  to  UES'  and  the 
UK  Government's  respective  alignments 
that  these  sections  of  the  URAA  and  the 
Articles  of  the  SCM  require  that  the 
Department  show  how  UES  benefitted 
fit)m  the  financial  contributions 
received  by  BSC,  we  maintain  that  we 
have  met  the  requirements  of  the  URAA 
and  the  SCM.  As  explained  above,  at  the 
time  BSC  received  the  noiuecurring 
subsidies,  the  Special  Steels  Business 
was  part  of  the  company.  For  the  types 
of  subsidies  received  by  BSC,  the 
Department's  long-standing  practice  has 
been  to  allocate  the  benefit  to  all 
domestic  production  of  the  recipient 
(inclusive  of  all  divisions  and  any 
subsidiary  companies  consolidate  with 
the  recipient).  'Thus,  the  Special  Steels 
Business,  as  p«ut  of  BSC,  received  a 
portion  of  those  subsidies.  All 
nonrecurring  subsidies  are  allocated 
over  time  because  they  confer  a  benefit 
on  merchandise  in  years  beyond  the 
year  of  receipt.  Thus,  when  UES  was 
formed,  a  portion  of  the  pre- 1986 
subsidies  provided  to  BSC  continued  to 
benefit  the  production  of  UES.  Even  if 
this  change  in  ownership  occiured  at 
arm's  length,  nothing  in  the  URAA 
precludes  us  fitnn  finding  that  past 
subsidies  pass  through. 

Further,  §  771(5)(C)  of  the  Act.  as 
amended  by  the  URAA,  states  that 
"[t]he  detennination  of  whether  a 
subsidy  exists  shall  be  made  without 


regard  to  *  *  *  whether  the  subsidy  is 
provided  directly  or  indirectly  on  the 
manufactvire,  production,  or  export  of 
merchandise."  Section  771(S)(C) 
continues  by  stating  that  the  Department 
"*  *  *  is  not  required  to  consider  the 
effiect  of  the  subsidy  in  determining 
whether  a  subsidy  exists.  *  *  *"As 
discussed  above,  because  the  Special 
Steels  Business  was  part  of  BSC  at  the 
time  BSC  received  subsidies,  the  Special 
Steels  Business  received  a  portion  of 
those  subsidies.  See  Lead  Bar  Final,  S8 
FR  at  6240.  This  finding  is  consistent 
with  §  771(5)(C)  of  the  Act.  Accordingly, 
contrary  to  respondents'  arguments,  a 
reexamination  of  the  fects  ^this  case  in 
Ught  of  the  URAA  amendments  does  not 
undermine  the  finriingn  made  or  the 
methodology  appUed  in  the  General 
Issues  Appendix  and  the  Lead  Bar 
Remand  Determination. 

Comment  2:  UES  argues  that  the 
rationale  underlying  the  Departmoxt's 
final  detennination,  that  subsidies 
always  inhere  in  and  travel  with 
productive  units  to  their  new  home,  is 
at  odds  with  §  771(5)(F)  and  die  SAA. 
UES  contends  that  the  "Change  in 
Ownership"  provision  and  the  SAA 
require  the  Department  to  determine 
that  efiisct  of  privatization  transactions 
on  previously  conferred  subsidies  on  a 
case-by-case  basis  after  careful 
consideration  of  the  fricts  of  each  case. 
Therefore,  in  this  administrative  review. 
UES  argues  that  the  Department  must 
reconsider,  in  light  of  the  new  law, 
whether  it  may  countervail  UES' 
production  for  subsidies  provided  to 
BSC. 

Petitioner  states  that  the  Department 
should  reject  UES'  argument  that  the 
ameiKled  statute's  "Change  in 
Ownership"  clause  "neither  requires 
nor  suggests  that  a  portion  of  subsidies 
received  by  a  state-owned  company  be 
attributed  to  the  piuvdiaser."  The  clear 
intent  of  Congress  and  the  statute  is  that 
an  arm's  length  sale  of  assets  or 
privatization  alone  could  not  extingmsh 
subsidies. 

Department  Position:  As  explained 
above,  §  771(5)(F)  of  the  Act  purposely 
leaves  discretion  to  the  Department  with 
regard  to  the  impact  of  a  change  in 
ownership  on  the  countervailt^iUty  of 
past  subsidies.  The  provision  states  that 
a  change  in  ownership,  even  if 
accomplished  through  an  aim's  length 
transaction,  does  not  require  a 
determination  that  a  past 
countervailable  subsidy  to  an  enterprise 
or  the  productive  assets  of  an  enterprise 
is  no  longer  countervailable.  Moreover, 
as  stated  in  the  SAA,  the  Department  is 
left  with  the  discretion  to  determine,  on 
a  case-by-case  basis,  the  impact  of  such 
an  event  on  the  countervailability  of 
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past  subsidios.  See.  e.g..  Final 
Affirmative  Countervailing  Duty 
Detemiinatinn:  Certain  Pasta  from  Italy. 
61  FR  302Ha.  30290  and  30298  (Pasta 
Final  Determination). 

In  this  case,  we  have  examined  the 
fncts  and  have  determined  that  for  the 
types  of  subsidies  received  by  BSC.  It 
was  appropriate  to  allo<;ate  the  benefit 
to  all  of  BSC"s  production.  Thus,  the 
Special  Steels  Business,  as  part  of  BSC. 
received  a  portion  of  those  subsidies. 
See  Lead  Bar  Final.  58  FR  at  6240. 
When  the  subsidized  productive  unit 
was  sold  and  UES  was  created,  we 
found  that,  although  it  was  an  arm's 
length  transaction,  the  subsidies  that 
benePitted  the  Spe«:ial  Steels  Business 
before  it  was  sold,  were  not 
extinguished  by  the  sale.  However,  we 
also  determined  that  a  portion  of  the 
sales  price  refle<;ted  past  subsidies. 
Thus,  to  the  extent  that  a  portion  of  the 
sales  price  reflected  past  subsidies,  we 
allocated  a  share  of  the  subsidies  that 
would  have  traveled  with  the 
productive  unit,  the  Spe<:ial  Steels 
Business,  to  the  seller  of  the  productive 
unit.  BSC.  As  stated  above,  the  URAA 
and  the  SAA  specifically  grant  the 
Department  discretion  when  evaluating 
the  impact  of  a  change  in  ownership  of 
an  enterprise  or  the  productive  assets  of 
an  enterprise  on  the  countervailability 
of  past  subsidies.  The  Special  Steels 
Business,  a  productive  unit  of  BSC  at 
the  time  the  subsidies  were  bestowed, 
clearly  meets  the  productive  asset 
definition  of  the  Act.  Accordingly,  the 
application  of  the  General  Issues 
Appendix  methodology  in  this  case  is 
not  inconsistent  with  the  new  law. 

Comment  3:  Petitioner  contends  that 
privatization  per  se  does  not  allow  the 
Department  to  reevaluate  a  subsidy 
provided  to  a  company.  According  to 
petitioner,  the  countervailing  duty  must 
be  calculated  with  respect  to  the 
production,  manufacture  of  export  of 
subject  merchandise.  An  extraneous 
development  like  the  sale  of  a 
productive  unit  {i.e..  a  change  in  the 
ownership  of  a  company  or  a  part 
thereof)  merely  causes  a  transfer  of  the 
.subsidy  with  the  sold  unit.  It  does  not 
extinguish  the  subsidy  because  the 
produt;tion.  manufacture  or  export  of 
merchandise  continues  to  enjoy  a 
benefit  conferred  by  the  government. 
However.  f)etitioner  claims  that  in 
attempting  to  determine  whether  the 
subsidy  is  partially  "repaid."  the 
Department  conducts  the  type  of 
evaluation  of  the  subsidy  that  is 
prohibited  under  the  t:ountervailing 
duty  st.ttute 

Petitioner  argues  further  that  the 
Department  has  never  foiin<l  in  this  cast; 
that  the  market  distortion  (uiused  by  the 


une<:onomic  allocation  of  capital  has 
been  remedied,  and  has  thus  based  its 
application  of  the  repayment 
methodology  solely  on  the  sale  of  the 
productive  unit.  By  allowing  for  this 
"phantom  repayment"  of  subsidies, 
petitioner  contends  that  the  Department 
is  countervailing  less  than  the  amount 
required  by  the  statute. 

UES  claims  that  petitioner's 
arguments  are  predicated  on  the  ability 
of  a  productive  unit  to  receive  subsidies. 
According  to  UES.  §  771(5)(B)  of  the  Act 
now  makes  it  clear  that  such  benefits 
can  only  be  received  by  "persons"  (i.e.. 
commercial  entities)  which  do  not 
include  productive  units.  Moreover, 
UES  argues  that  petitioner  errs  in  stating 
that  the  Department  cannot  consider 
extraneous  events  such  as  a  change  in 
ownership.  Rather,  the  "Change  in 
Ownership"  provision  of  §  771(5HF)  of 
the  Act  commands  the  Department  to 
consider  the  impact  of  such  events  on 
a  case-by-case  basis,  according  to  UES. 

Department's  Position:  The  language 
of  §  77l(5)(F)  of  the  Act  purposely 
leaves  discretion  to  the  Department  with 
regard  to  the  impact  of  a  change  in 
ownership  on  the  countervailabilty  of 
past  subsidies.  Rather  than  mandating 
that  a  subsidy  automatically  transfer 
with  a  productive  unit  that  is  sold,  as 
petitioner  argues,  the  language  in  the 
statute  clearly  gives  the  Department 
flexibility  in  this  area.  Specifically,  the 
Department  is  lei^  with  the  discretion  to 
determine,  on  a  case-by-case  basis,  the 
impact  of  a  change  in  ownership  on  the 
countervailability  of  past  subsidies. 
Moreover,  the  SAA  states  that 
"Commerce  retain(s|  the  discretion  to 
determine  whether,  and  to  what  extent, 
the  privatization  of  a  government- 
owned  firm  eliminates  any  previously 
conferred  counteryailable  subsidies 
*   *    *"  H.R.  Doc  No.  316.  103d  Cong.. 
2d  Sess.  928  (1994). 

In  this  case,  we  have  determined  that 
when  the  Spe<:ial  Steels  Business,  as  a 
subsidized  productive  unit,  was  sold,  a 
portion  of  the  sales  price  refiected  past 
subsidies.  Therefore,  to  account  for  the 
portion  of  the  sales  price  that  reflected 
past  subsidies,  a  share  of  the  subsidies 
that  would  have  traveled  with  the 
productive  unit  was  rightfully  allocated 
to  the  .seller  of  the  productive  unit. 

With  respetn  to  UES'  rebuttal  on  this 
issue,  the  Department  notes  that  the 
same  arguments  were  made  in  UES'  case 
brief.  Accordingly,  the  Department 
addresses  each  of  UES'  arguments  in  our 
responses  to  Comments  1  and  2.  above. 
Similarly,  the  Department  addres-ses 
petitioner's  argument  on  market 
distortion  in  our  response  to  Comment 
7,  below. 


Comment  4:  Petitioner  argues  that  the 
URAA  does  not  allow  the  application  of 
the  subsidy  repayment  methodology  in 
this  case.  Petitioner  further  argues  that 
the  Department's  application  of  this 
methodology  contradicts  the  legislative 
intent  that  the  examination  of  a  change 
in  ownership  be  fact-based  and  allow 
for  the  possibility  that  no  repayment 
occurreid.  According  to  petitioner,  by 
assuming,  in  virtually  all  change  in 
ownership  cases,  that  there  is  some 
amount  of  repayment,  the  Department 
has  essentially  imposed  a  methodology 
that  does  not  allow  for  the  possibility 
that  no  repayment  occurred.  Petitioner 
argues  that  this  approach  ignores  the 
SAA's  instructions  that  the  Department 
exercise  its  discretion  through  its 
"consideration  of  the  facts  of  each  case" 
in  determining  whether  and  to  what 
extent  privatization  eliminates 
previously  bestowed  subsidies. 
Petitioner  further  contends  that  the 
Department's  repayment  analysis  in  the 
original  investigation  and  subsequent 
review  never  inter|Jreted  the  record  to 
contain  evidence  of  any  signs  of 
repayment  and  makes  no  allowance  for 
the  possibility  that  no  repayment 
occurred.  Rather,  the  Department 
assumed  that  a  universal  "one  size  fits 
all"  approach  would  fit  any 
privatization. 

UES  argues  that  the  Department's 
credit  methodology  is  not  inconsistent 
with  the  URAA  since  the  URAA  clearly 
provides  the  Department  with  the 
discretion  to  determine  both  whether, 
and  to  what  extent,  privatization  affects 
the  countervailability  of  (>ast  subsidies, 
lust  because  the  Department  has  applied 
the  methodology  in  this  case  does  not 
mean  that  the  Department  would  apply 
it  in  all  cases,  according  to  UES. 

Department's  Position:  We  disagree 
with  petitioner  on  this  issue.  The  URAA 
purposely  leaves  discretion  to  the 
Department.  It  provides  the  Department 
with  the  flexibility  to  determine  both 
whether,  and  to  what  extent,  a  change 
in  ownership  affects  the 
countervailability  of  past  subsidies.  See, 
e.g.,  §  771{5)(F)  of  the  Act  and  Pasta 
Final  Determination.  61  FR  at  30298. 

As  explained  in  our  response  to 
Comments  1  and  3.  we  have  examined 
the  facts  of  this  case  and  find  that, 
because  the  Special  Steels  Business  was 
subsidized,  a  portion  of  the  price  paid 
for  that  productive  unit  reflects  past 
subsidies.  Therefore,  consistent  with  the 
General  Issues  Appendix  methodology, 
the  Department  has  determined  that  a 
portion  of  the  subsidies  that  would  have 
traveled  with  the  Special  Steels 
Business  was  rightfully  allocated  to 
BSC.  The  requirements  of  the  new  law 
are  not  inconsistent  with  and  do  not 
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overturn  this  approach.  Moreover,  there 
is  no  information  on  the  record  of  this 
proceeding  that  would  warrant  a 
reconsideration  of  this  finding. 

Comment  5:  Petitioner  contends  that 
the  application  of  the  repayment 
methodology  is  inconsistent  with  the 
Department's  "subsequent  events"  rule 
which  "does  not  permit  the  amount  of 
the  subsidy,  including  the  allocated 
subsidy  stream,  to  be  reevaluated  based 
upon  subsequent  events  in  the 
marketplace."  General  Issues  Appendix, 
58  FR  at  37263.  Petitioner  argues  that 
the  Department  has  contended  during 
prior  proceedings  that  the  repayment 
methodology  merely  allocates  subsidies 
between  the  .seller  and  the  buyer,  and 
that  this  is  different  than  a  reevaluation 
of  the  subsidy.  According  to  petitioner, 
this  elevates  semantics  over  substance. 
Since  the  change  in  ownership  is 
subsequent  to  the  receipt  of  the  subsidy, 
petitioner  argues  that  the  Department 
must  explain  why  the  change  should 
reduce  the  countervailable  duty  on  the 
productive  unit's  merchandise. 
Petitioner  further  argues  that  it  does  not 
understand  the  logic  of  allocating  a 
subsidy  that  benefits  one  productive 
unit's  merchandise  to  multiple 
companies. 

UES  argues  that  the  URAA 
amendments  make  clear  that  there  is  no 
"subsequent  events  rule"  that  precludes 
the  Department  from  considering  the 
effects  of  privatization  and  changes  in 
ownership  of  productive  units.  UES 
points  out  that  petitioner  fails  to  refer  to 
the  effect  of  section  77l(5)(F)  of  the  Act 
on  the  purported  "subsequent  events" 
rule. 

Department's  Position:  Section 
771(5)(F)  of  the  Act,  as  amended  by  the 
URAA,  and  the  SAA  specifically  grant 
the  Department  di.scretion  to  determine 
whether,  and  to  what  extent,  a  change 
in  ownership  affects  the 
countervailability  of  past  subsidies.  The 
Department  is  thus  acting  within  the 
mandates  of  the  countervailing  duty  law 
when  it  determines  that  a  change  in 
ownership  can  result  in  a  certain 
apportionment  of  prior  subsidies 
between  the  seller  and  the  buyer. 

The  repayment  or  apportionment  of 
subsidies  is  ba.sed  on  the  concept  that 
prior  subsidies  may  not  continue  to 
benefit  merchandise  produced  by  the 
privatized  company  befause  a  portion  of 
the  price  paid  for  the  privatized 
company  reflects  payment  for  subsidies 
that  were  attributable  to  the  entity  prior 
to  privatization.  With  respect  to  the  sale 
or  spin-off  of  a  productive  unit  (such  as 
UES).  we  have  found  that  the  allocation 
of  subsidies  to  the  sold  entity  is 
consistent  with  the  statute's  intent  of 
capturing  .subsidies  benefitting  the 


manufacture,  production  or  exportation 
of  merchandise.  We  also  have 
determined  that  a  portion  of  the  sales 
price  of  the  productive  unit  reflects 
payment  for  subsidies  that  were 
attributable  to  the  entity  as  a  whole 
prior  to  privatization.  See  General 
Issues  Appendix,  58  FR  at  37269. 

With  respeci  to  petitioner's  argument 
regarding  allocation  of  a  subsidy 
benefitting  one  productive  unit  to 
multiple  companies,  we  have 
determined,  as  explained  above,  that  for 
the  types  of  subsidies  received  by  BSC, 
it  was  appropriate  to  allocate  the  benefit 
to  all  of  BSC's  domestic  production. 
Accordingly,  the  Special  Steels 
Business,  as  part  of  BSC.  received  a 
portion  of  those  subsidies.  Once  the 
Special  Steels  Business  was  sold  to 
create  UES.  the  subsidies  were 
apportioned  between  BSC  and  UES 
because  we  determined  that  a  portion  of 
the  sales  price  reflected  past  subsidies. 
See  Lead  Bar  Final,  58  FR  at  6240. 
Based  on  this,  we  allocated  to  BSC  a 
share  of  the  subsidies  that  would  have 
otherwise  traveled  with  the  Special 
Steels  Business.  This  approach,  as 
explained  above,  is  consistent  with  the 
URAA. 

Comment  6:  Petitioner  argues  that 
even  if  one  accepts  the  concept  of 
repayment,  the  Department's 
application  of  the  methodology  in  this 
particular  case  has  no  factual  basis. 
According  to  petitioner,  the  General 
Issues  Appendix  concludes  that 
repayment  occurs  in  the  sales  price.  Yet, 
the  Department  found  in  the 
investigation  that  both  the  non- 
subsidized  GKN  and  the  subsidized  BSC 
contributed  the  same  value  of  assets  for 
each  share  of  UES  they  received.  Thus, 
according  to  petitioner,  a  portion  of  the 
price  paid  to  BSC  could  not  possibly 
represent  a  repayment  of  subsidies. 

Petitioner  also  contests  the 
Department's  justification  of  the 
repayment  methodology  as  being  in  the 
interest  of  "fairness  and  compromise." 
According  to  petitioner,  in  shaping  the 
countervailing  duty  law.  Congress 
expressed  no  interest  in  compromising 
but  rather  was  intent  on  identifying, 
offsetting  and  deterring  subsidies,  goals 
that  have  been  embraced  by  the  courts 
and  the  Department.  Accordingly, 
petitioner  notes  that  the  Department's 
repayment  methodology  is  inconsistent 
with  the  countervailing  duty  law. 

UES  argues  that  petitioner 
misunderstands  the  Department's  credit 
methodology  as  applied  in  this  case. 
Petitioner  continues  to  mischaracterize 
the  methodology  as  an  actual  repayment 
of  subsidies,  when,  according  to  UES, 
the  methodology  is  simply  apportioning 
subsidies  between  the  seller  and 


purchaser  of  a  productive  unit.  UES 
points  out  that  the  Department's 
investigation  remand  determination 
made  clear  that  when  the  methodology 
is  used  to  allocate  subsidies  between  the 
seller  and  the  buyer,  it  is  meant  to 
reveal  the  fact  that  a  p>ortion  of  the 
purchase  price  reflects  the  past 
subsidies  received  by  the  seller.  Lead 
Bar  Remand  Determination  at  5-6.  UES 
further  argues  that  the  goal  of  the 
countervailing  duty  law  is  not  to  deter 
the  provision  of  subsidies  but  rather  to 
offset  the  economic  effects  these 
subsidies  may  have  on  imports  that 
injure  U.S.  industries. 

Department's  Position:  Petitioner 
appears  to  imply  that  repayment  of 
subsidies  is  in  addition  to  the  agreed- 
upon  value  of  the  assets.  The 
Department  has  never  stated  nor 
implied  that.  Instead,  the  Department's 
General  Issues  Appendix  methodology 
is  intended  to:  (1)  Determine  the  portion 
of  the  sales  price  of  the  productive  unit 
which  reflects  prior  subsidies  bestowed 
on  the  seller  of  the  productive  unit;  and 
(2)  based  on  this  amount,  allocate  the 
subsidies  between  the  seller  and  the 
buyer.  As  the  Department  explained  in 
its  remand  determination,  "|w|hen  a 
productive  unit  is  sold  by  a  company 
which  continues  to  operate  (such  as 
BSC),  the  potentially  allocable  subsidies 
which  could  have  traveled  with  the 
productive  unit,  but  did  not  because 
they  were  accounted  for  as  part  of  the 
purt;hase  price,  simply  stay  with  the 
selling  company."  Lead  Bar  Remand 
Determination  at  5. 

Petitioner's  claim  that  the 
Department's  General  Issues  Appendix 
methodology  is  inconsistent  with  the 
countervailing  duty  law  is  also 
erroneous.  On  the  contrary,  the 
application  of  this  methodology  is  well 
within  the  Department's  discretion.  The 
countervailing  duty  law  instructs 
Commerce  to  identify,  measure  and 
allocate  subsidies.  The  law  is  intended 
to  provide  remedial  relief  in  the  form  of 
countervailing  duties.  See  e.g.. 
Chaparral  Steel  Co.  v.  United  States. 
901  F.2d  1097,  1103-1104  (Fed.  Cir. 
1990).  As  we  explained  in  the  General 
Issues  Appendix,  the  Department 
interprets  the  law  as  allowing  for  the 
repayment  or  realloc:ation  of  prior 
subsidies.  See  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Pure  and  Allow  Magnesium  From 
Canada.  57  FR  3094R  (July  13.  1992) 
and  General  Issues  Appendix.  58  FR  at 
37264.  In  the  context  of  privatization 
and  company  restructuring,  the 
Department  found  that  a  portion  of  the 
sales  price  can  go  toward  the  repayment 
of  prior  subsidies.  General  Issues 
Appendix.  58  FR  at  37264  and  37269. 
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Tlio  (ieni'iiil  Issiirs  Appendix  is  no( 
iiKniisistfiit  with  fh«!  UKAA  with  rt'xord 
\o  tins  issue).  As  Kxplaiinnl  .ihov»!. 
suction  77\{ri)(l')  offlin  iinujnded  statute 
ItMves  (lis*  mtion  to  the  IXipartnient  to 
d«!t«>rniin(!  thu  impact  of  a  (  hange  in 
uvvn«trshi|)  on  the  (.otnitttrviiilnbility  of 
past  suhsiduis.  Ihis  i.Uiarlv  was 
(iongres.s"  intniit  wh»;ii  it  staled  that 
"Itlhe  C'oninu'n.i!  Dupartniniil  should 
lontMUit!  to  havi!  tho  disi  nition  to 
<l<>l)!rn)in«!  wlu>lher.  and  to  tvhut  extant 
(it  any),  attioiis  such  as  the 
privatization'  ol  a  gov»>riunent  owned 
t  onipanv  actually  .serve  to  eliminate 
such  sutjsidies.  "  S.  Rep.  No.  412.  10,'Ui 
CoiiK..  2d  Sess  92  (1994)  (einpha.sis 
added).  At.cordiiigiy.  we  determinod  in 
Ihis  (.ase  that  hecau.se  the  .Spet;ial  SIhhI 
Husiness  was  a  subsidized  produ«:tive 
unit,  a  |)ortion  ot  the  price  paid  for  the 
productive  unit  represented  a 
reallocation  ol  subsidies  from  the  buyer 
to  the  seller 

Cnninwnt  7:  Petitioner  (ontends  that 
the  fair  market  privatization  of  a 
governnmnt-owned  cotnpany  (or 
division)  does  not  in  any  way  result  in 
the  repayment  of  prior  subsidiijs 
he<:ause  the  sale  does  not  offset  the 
distortion  caused  by  the  novernmenl 
when  the  subsidies  were  bestoweil. 
Rather,  ptttititjner  argues,  the 
countervailing  duty  law  and  "f)asic 
economic  principles"  mandate  that  the 
[XipartmenI  continue  to  <:ountervail 
these  subsidies.  bt;i;ause  the  exported 
mori;liandise  continues  to  benefit  from 
the  subsidies  in  the  same  manner  as 
before  the  sale.  Petitioner  hirther 
contends  that  Ixwause  of  their 
"remedial"  nature,  countervailing 
duties  are  clearly  designed  to  offset  to 
some  degree  the  market  distortion 
caused  by  subsidization.  The  only  way 
new  owntjrs  <:an  undo  the  distortion  of 
prior  subsidies  is  to  extract  the  benefit 
from  the  privatized  protluction  pro<;ess 
and  return  that  bttnefit  to  the 
government.  A  sale  at  fair  market  value 
does  not  a<:complish  Ihis. 

UtiS  argues  that  application  of  the 
credit  mothoilology  in  this  case  is 
consistent  with  the  current 
countervailing  duty  law.  I  IKS  further 
argues  that  there  are  no  "basic  economic 
principles"  that  dictate  that  the 
IXipartnient  must  countervail  the 
purcha.ser  of  a  prodm.tive  unit  f)e<:ause 
of  subsidies  received  by  the  seller.  They 
point  out  that  (wtitioner  dot^s  not 
provide  support  for  its  argument  on  this 
issue. 

Department's  Position: The 
countervailing  duty  law  does  not 
require  us  to  corret:t  the  market 
di.stortions  which  may  have  occurred 
due  to  the  provision  of  subsidies,  but 
insteid  instructs  us  to  provide  remedial 


relief  in  the  form  of  countervailing 
duties.  As  the  Dep«irtnient  stated  in  the 
General  Issues  Appendix: 

Th"  coiinlervHilinx  duly  law  is  designiKi  to 
pruvido  ruiTiedial  rwlief  hs  a  roaiilt  of 
subsl(lin<i;  it  is  nut  intt.'iidcd  to  nscrealc  the 
iix  iiiUe  condilion.s  that  existml  prior  to  tho 
Ix^stowiil  of  such  subsidies.  Indond,  thtr 
rrmi'dv  providtxl  by  law,  iulHitioniil  duties, 
dors  niilhing  to  cliinmatn  cxcnss  (  apacity 
(.Husrd  liy  (hi!  suUsidiziltion 

General  Issues  Appendix,  58  FR  at 
;t72B4.  Furthermore,  an  analysis  of  the 
provisions  of  the  URAA  does  not  lead 
us  to  a  different  conclusion. 

Gnmment  H:  Petitioner  argues  that 
several  "real-world"  developments 
support  its  argument  that  a  change  in 
ownership  does  not  reduce  or  eliminate 
the  benefit  of  prior  subsidies.  For 
repayment  of  a  subsidy  to  ot:r.ur. 
petitioner  argues  that  there  must  be  an 
actual  disgorgement  of  the  subsidy. 
Petitioner  points  to  three  developments 
that  it  claims  support  this  view. 

First,  petitioner  contends  that  in 
several  recent  Furopean  Union  (EU) 
stale  aid  repayment  cases,  the  EU  has 
re«:ognizH<l  that  subsidy  repayment  can 
only  occur  if  the  economic  benefit  of  the 
aid  is  annulled.  According  to  petitioner. 
su<:h  annulment  can  only  occur  if  both 
princi[)al  and  interest  is  repaid.  Another 
example  cited  by  petitioner  is  the 
privatization  of  Irish  Steel.  According  to 
petitioner,  an  EU  state  aid  package  for 
Iri.sh  Steel  was  approved  in  order  to 
pave  the  way  for  the  company's 
privatization.  Petitioner  alleges  that  BS 
pic  has  objected  to  the  provision  of  this 
aid  be<:ause  if  Irish  Steel  receives  the 
aid.  lis  pic  believes  its  plant  in 
Staffordshire  will  be  threatened,  even 
after  the  privatization  of  Irish  Steel. 
Finally,  petitioner  cites  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD)  shipbuilding 
agreement.  Petitioner  claims  that  the 
(JFCD's  Agreement  Respecting  Normal 
Competitive  (Conditions  in  the 
Shi|  building  and  Repair  Industry  states 
that  if  an  objectionable  subsidy  is 
provided,  the  signatory  must  modify  or 
eliminate  the  practice  and.  if  possible, 
collect  a  charge  equal  to  the  subsidy 
amount  plus  interest. 

UES  takes  issues  with  the  examples 
cited  by  petitioner.  They  argue  that  the 
examples  cited  do  not  bear  any 
relevance  to  the  issues  of  this  case. 
Moreover,  they  argue  that  the  examples 
cited  by  petitioner  have  nothing  to  do 
with  the  principles  or  methodologies 
applied  in  the  U.S.  countervailing  duty 
regime. 

Department's  Position: The 
Department  of  Commerce  conducts  Its 
practices  according  to  the  mandates  of 
the  countervailing  duty  law.  the  intent 


of  Congress  in  drafting  that  law.  and  our 
obligations  under  the  WTO  Agreement. 
Policies  of  other  governments  or 
organizations  with  respec:t  to  the  so- 
called  repayment  issue  are  outside  the 
c;ontext  of  a  countervailing  duty 
proceeding  and  are  irrelevant  to  the 
Department's  application  of  the  U.S. 
countervailing  duty  law.  Moreover,  they 
constitute  an  inappropriate  frame  of 
reference  for  the  Department's  analysis 
of  the  issues  in  this  (;ase. 

Comment  9:  Petitioner  argues  that  BS 
pic's  March  1995  acquisition  of  GKN's 
shares  in  UES  should  be  taken  into 
account  in  setting  the  cash  deposit  rate. 
According  to  petitioner,  the  [Department 
should  establish  a  countervailing  duty 
deposit  rate  for  BS  pic  to  reflect  that  it 
is  a  producer  of  the  subject 
merchandise.  Petitioner  suggests  that 
the  Department  either  rely  on 
information  in  the  record  or  announce 
that  the  deposit  rate  applied  to  UES 
applies  equally  to  BS  pic. 

Department's  Position:  We  disagree 
with  petitioner.  The  argument  presented 
by  petitioner  has  already  lieen 
considered  and  rejected  by  the 
Department  in  the  Certain  Hotnolled 
Lead  and  Bismttfh  Carbon  Steel 
Products  from  the  United  Kingdom: 
Final  Results  of  Administrative  Review, 
60  FR  54841. 54843  (October  26.  1995) 
( 1992-93  Lead  Bar  Final  Results).  In  that 
proceeding,  the  Department  determined 
that  the  regulations  provide  for 
establishing  a  different  cash  deposit  rate 
from  the  assessment  rate  only  when  a 
change  is  program-wide  and 
measurable.  "Program-wide  change"  is 
defined  by  §  .355.50(b)  of  the  Proposed 
Regulations  as  a  change  "Injol  limited  to 
an  individual  firm  or  firms"  and 
"lejffectuated  by  an  official  act.  such  as 
the  enactment  of  a  .statute,  regulation,  or 
det.ree.  or  contained  in  the  .st.hedule  of 
existing  statute,  regulation  or  decree." 
The  Department  found  in  the  1992-93 
Lead  Bar  Final  Results  that  BS  pic's 
acquisition  of  CKN's  shares  in  UES  is 
limited  to  an  individual  firm  or  firms, 
namely  BS  pic.  UES  and  GKN.  Further, 
in  Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From  Brazil.  58  FR  6213,  6220  (January 
27.  1995).  the  IDepartment  stated:  "|w|e 
do  not  consider  that  privatization,  in 
and  of  itself  constitutes  a  program-wide 
change,  or  that  a  privatization  program 
is  the  type  of  program  contemplated  for 
consideration  under  •   •   •  the  Proposed 
Regulations."  BS  pic's  acquisition  of 
GKN's  shares  does  not  constitute  a 
program-wide  change.  See  1992-93 
Lead  Bar  Final  Results.  60  FR  at  54843. 

In  this  pro<:eeding,  petitioner  has  not 
submitted  any  new  evidence  or 
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arguments  which  would  warrant 
reconsideration  of  this  issue. 
Accordingly  we  continue  to  reject 
petitioner's  position  for  the  same 
reasons  stated  in  the  above-cited  1992- 
93  l^ead  Bar  Final  Results.  Because  this 
is  not  a  program-wide  change,  the  issue 
will  be  dealt  with  in  the  administrative 
review  of  the  period  in  which  the 
acquisition  occurred. 

Final  Results  of  Review 

In  accordance  with  §355.22(c)(4)(ii) 
of  the  Department's  Interim  Regulations. 
we  calculated  an  individual  subsidy  rate 
for  each  producer/exporter  subject  to 
this  administrative  review.  For  the 
period  January  1.  1994  through 
December  31.  1994,  we  determine  the 
net  subsidy  for  United  Engineering 
Steels  to  be  1.69  percent  ad  valorem. 

We  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
countervailing  duties  as  indicted  above. 
The  Department  will  also  instruct 
Customs  to  collect  cash  deposits  of 
estimated  countervailing  duties  in  the 
percentages  detailed  above  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  reviewed 
companies  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  those  in  antidumping  cases, 
except  as  provided  for  in  §  777A(e)(2)(B) 
of  the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  §  355.22(a)  of 
the  Interim  Regulations.  Pursuant  to  19 
CFR  §  355.22(g),  for  all  companies  for 
which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate,  and  cash  deposits  must 
continue  to  be  collected,  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  Federal- 
Mogul  Corporation  and  the  Torrington 
Company  V.  United  States,  822  F.  Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F  Supp.  766  (CIT 
1993)  (Interpreting  19  CFR  §  353.22(e). 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR)  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 


review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  fc^ non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding. 
See  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom:  Final  Results  of 
Administrative  Review.  60  FR  54841 
(October  26,  1995).  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  a.ssigned 
these  rates  is  requested.  In  addition,  for 
the  period  January  1,  1994  through 
December  31.  1994,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  are  the 
cash  deposit  rates  in  effect  at  the  time 
of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  §  751(a)(1)  of  the 
Act  (19  U.S.C.  1675(a)(1)). 

Dated:  November  4,  1996. 

Roliert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  96-29089  Filed  11-13-96;  8:45  am) 

BtLUNG  CODE  3S10-OS-M 


[C-122-404] 

Live  Swine  From  Canada;  Amended 
Final  Results  of  Countervailing  Duty 
Administrative  Reviews 

agency:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  Countervailing  Duty  Administrative 

Reviews. 

summary:  On  October  7.  1996,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  the  final  results  of  three 
administrative  reviews  of  the 
countervailing  duty  order  on  live  swine 


from  Canada  (61  FR  52408).  Based  on 
corrections  of  ministerial  errors,  we  are 
now  amending  the  final  results  of  the 
three  reviews. 

EFFECTIVE  DATE:  Noveml)er  14.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore.  Cameron  Cardozo  or 
Norma  Curtis.  Office  of  CVD/AD 
Enforcement  VI.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington.  DC.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  7,  1996.  the  Department 
published  the  final  results  of  three 
administrative  reviews  of  the 
countervailing  duty  order  on  live  swine 
from  Canada  (61  FR  52408).  The  periods 
covered  by  these  administrative  reviews 
are  April  i.  1991  through  March  31. 

1992.  April  1,  1992  through  March  31. 

1993.  and  April  1,  1993  through  March 
31.  1994.  These  reviews  were  conducted 
on  an  aggregate  basis  and  involved  43 
programs. 

On  October  10.  1996.  we  received  a 
timely  allegation  from  the  Canadian 
Pork  Council  (CPC).  respondents,  that 
the  Department  had  made  ministerial 
errors  in  calculating  the  final  results  in 
these  reviews. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  <:itations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31.  1994. 

Scope  of  the  Reviews 

On  August  29,  1996,  the  Final  Results 
of  Changed  Circumstances 
Countervailing  Duty  Administrative 
Review,  and  Partial  Revocation  were 
published  (61  FR  43402),  in  which  we    . 
revoked  the  order,  in  part,  effective 
April  1.  1991.  with  respet;t  to  slaughter 
sows  and  boars  and  weanlings  from 
Canada,  because  this  portion  of  the 
order  was  no  longer  of  interest  to 
domestic  interested  parties.  As  a  result, 
the  merchandise  now  covered  by  the 
order  and  by  these  administrative 
reviews  is  live  swine  except  U.S. 
Department  of  Agriculture  certified 
purebred  breeding  swine,  slaughter 
sows  and  boars  and  weanlings 
(weanlings  are  swine  weighing  up  to  27 
kilograms  or  59.5  pounds.)  The 
merchandise  subject  to  the  order  is 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
0103.91.00  and  0103.92.00.  The  HTS 
item  numbers  are  provided  for 
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cunvenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Vf  inisleriai  Errors  in  Final  Results  of 
Reviews 

A    1991-92.  1992-93.  and  1993-94 
Administrative  Reviews 

The  respondents  rtlle){e  that  in  the 
final  results  of  these  reviews,  the 
[department  in(:orre«:tly  calcidated  the 
henefit  for  the  Fe«!d  Freight  Assistani;e 
Proxram  (FFA).  At  the  (>«;tober  3,  1«96 
di.sdosure  conference,  the  Department 
reiterated,  as  .stated  in  the  preliminary 
results  of  these  reviews,  that  to 
determine  the  FFA  henefit  in  each 
review,  we  used  the  same  methodology 
applied  in  the  sixth  administrative 
review  of  this  order.  The  respondents 
arxue  that  in  these  r»jviews  the 
Department  added  a  step  to  its 
calculation  methodoloKy  not  present  in 
the  sixth  administrative  review.  To 
calfuilate  the  FFA  henefit  in  each 
review,  the  Department  first  calc:ulated 
the  share  of  the  provinces  swine 
production  that  was  eli^ihle  for  this 
henefit  and  then  used  this  numher. 
rather  than  total  production,  to  calculate 
the  henefit  per  kilo.  The  respondents 
ar^ue  that  the  first  step  should  b«) 
removed  from  the  calculations  and  that 
the  henefit  shouUi  he  calculated  hased 
on  the  total  swine  production 

We  have  reviewed  the  calculations  for 
this  pr())>ram  and  wt;  a^ree  that  we 
added  a  calculation  step  that  we  did  not 
intend  to  add.  and  as  a  rt^sult  we  did  not 
use  the  .Siime  methodology  as  in  lh«! 
sixth  review   Accordingly,  to  be 
( (insistent  with  the  cal(  ulatioii 
melhod()l()j4y  used  hy  the  D*fpartment  in 
the  sixth  administrative  rttviow,  we  have 
( orrected  the  ministerial  t;rrors  where 
appropriate.  The  net  siifisidies  for  this 
program  .ire  now  (;an.S().0()02  per 
kilogram  for  the  1091  -02  review  period, 
Can-SO. ()()()  1  per  kilogram  for  the  l'W2- 
«:)  n^vievv  period,  .iiid  CaiiSO. ()()() I  per 
kilogram  hirthe  1M9.J-94  review  period. 

/}    1092-93  Aitiiiinistnitive  Heview 

The  respondents  allege  that  the 
DepartmenI  m.itie  a  cleric  al  error  in 
(,al(  iil.iling  the  henefit  lor  the  Alherta 
Cirovv  Mem^fit  Offset  f'rogram.  The 
respondents  claim  th.il  the  t)epartn\ent 
iiiaci  iirately  cali  ulated  the  total  swine 
(onsiimption  of  grain  when  miiltiplyiiig 
the  iiumher  ot  live  swine  produced 
during  llu?  period  of  review  hy  \Uv  per 
swine  consumplion  ot  grain.  As  a  n/sult, 
the  tol.il  htMiefil  tor  this  program  was 
calculated  hy  the  l)«!partment 
inaccurately.  We  have  revieweil  the 
calculations  for  this  program  and  found 
that  the  (.alculations  are  .iccuratti.  Any 


apparent  discrepancy  is  due  to  the 
computation  of  rounded-off  figures, 
which  takes  into  account  underlying 
decimals  tha^o  not  appear  on  the 
spreadsheet.  Accordingly,  we  have  not 
changed  the  calculation  of  the  benefit 
for  this  program. 

C.  1993-94  Administrative  Review 

The  respondents  allege  that  the 
Department  made  a  clerical  error  in 
calculating  the  benefit  for  the  British 
C^olumbia  Farm  Income  Insurance 
Program.  The  respondents  claim  that  the 
Department  inaccurately  divided  the 
total  benefit  by  the  production  of  live 
swine  in  kilos  due  to  a  typographical 
error.  We  have  reviewed  the 
calculations  for  this  program  and  we 
agree  that  there  was  a  data  input  error 
resulting  in  an  incorrect  division  of 
numbers.  Accordingly,  we  have 
corrected  the  ministerial  error.  The  net 
subsidy  for  this  program  is  now  less 
than  CanSO.OOOl  per  kilogram  for  the 
1993-94  period  of  review. 

Amended  Final  Results  of  Reviews 

As  a  result  of  correcting  the  final 
results  for  these  ministerial  errors,  we 
determine  the  total  net  subsidies  on  live 
swine  from  Canada  to  be  Can$0..597  per 
kilogram  for  the  period  April  1,  1991 
through  Man:h  31,  1992.  Can$0.0611 
per  kilogram  for  the  period  April  1, 
1992  through  March  31,  1993,  and 
CanSO.OlOO  per  kilogram  for  the  period 
April  t,  1993  through  March  31,  1994. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  of  Can$0. 0597  per 
kilogram  on  shipments  of  live  swine 
from  Canada  exported  on  or  after  April 
1 .  1991  and  on  or  before  March  31, 
1992,  Can$0.()61 1  per  kilogram  on 
shipments  of  live  swine  from  Canada 
exported  on  or  after  April  1,  1992  and 
on  or  before  Mart:h  31,  1993,  and 
CianSO.OlOO  per  kilogram  on  shipments 
of  live  swine  from  Canada  exported  on 
or  after  April  1,  1993  an  on  or  b<!fore 
March  31.  1994 

The  I3epartment  will  also  instruct  the 
U.S.  Customs  Service  to  colle<;t  a  cash 
deposit  of  estimated  countervailing 
duties  of  CanSO.OlOO  per  kilogram  on 
shipments  of  all  live  swine  from  C^anada 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  dale  of 
publication  of  the  amended  final  results 
of  administrative  reviews.  These  cash 
deposit  requirements  will  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notic;e  serves  as  a  reminder  to 
parties  subject  to  administrative 
prote<:tive  order  (APO)  of  their 
responsibility  cjoncerning  the 


disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  C.F.R.  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  amendment  of  final  results  of 
reviews  and  notice  are  in  accordance 
with  section  751(f)  of  the  Act  (19U.S.C. 
1675(0)  and  19  CFR  355.28(c). 

Dated:  November  6, 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  96-29092  Filed  11-13-96;  8:45  am| 

MLUNO  CODE  trir-oi-M 


National  Oceanic  and  Atmospheric 
Administration 

[1.0.1 10S96Q] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notice  of  public  meeting. 


summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Ad  Hoc 
Red  Snapper  Advisory  Panel  (AP). 
DATES:  This  meeting  will  be  held  on 
December  12.  1996.  from  8:00  a.m.  to 
4:00  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Doubletree  Guest  Suites  Hotel.  4400 
West  Cypress  Street.  Tampa.  FL  33607; 
telephone:  813-87.3-8675. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council.  5401 
West  Kennedv  Boulevard.  Suite  331, 
Tampa.  FL  3.1F)09. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle.  Executive  Director; 
telephone:  813-228-2H15. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
the  the  options  paper  for  development 
of  an  amendment  to  the  Fishery 
Management  Plan  for  Reef  P'ish 
Resources  of  the  Gulf  of  Mexico 
regarding  a  red  snapper  license 
limitation  system,  and  will  make 
recommendations  for  preferred 
alternatives  to  the  Council. 

The  AP  is  comprised  of  individuals 
who  would  be  affe<:ted  by  a  limited 
entry  system  in  the  commercial  red 
snapper  industry. 
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Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  5, 1996. 

Dated:  November  7.  1996. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  96-29173  Filed  11-13-96;  8:45  ami 

BILUNQ  CODE  36ia-22-F 


[1.0. 110596C] 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Florida/ 
Alabama  Habitat  Protection  Committee. 
DATES:  This  meeting  will  be  held  on 
December  4, 1996,  beginning  at  9:00 
a.m.  and  will  conclude  at  3:00  p.m. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Radisson  Bay  Harbor  Inn,  7700 
Courtney  Campbell  Causeway,  Tampa, 
FL;  telephone:  813-281-8900. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard,  Suite  331, 
Tampa,  FL  33609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hoogland,  Biologist;  telephone: 
813-228-2815. 

SUPPlfMENTARY  INFORMATION:  A  panel  of 
concerned  representatives  of  Florida 
and  Alabama  recreational  and 
commercial  fishing  groups,  conservation 
organizations,  academia  and  state  and 
Federal  resource  agencies  will  gather  to 
review  marine  fishery  habitat  issues. 

The  Florida/ Alabama  group  is  part  of 
a  3-unit  Habitat  Protection  Advisory 
Panel  (AP)  to  the  Council.  The  principal 
role  of  the  APs  is  to  assist  the  Council 
in  attempting  to  maintain  optimum 
conditions -within  the  habitat  and 
ecosystems  supporting  the  marine 
resources  of  the  Gulf  of  Mexico.  APs 
serve  as  a  first  alert  system'  to  call  to  the 
Council's  attention  proposed  projects 
being  developed  and  other  activities 
which  may  adversely  impact  the  Gulf 
marine  fisheries  and  their  supporting 
ecosystems.  The  APs  may  also  provide 
advice  to  the  Council  on.its  policies  and 
procedures  for  addressing 
environmental  affairs. 


At  this  meeting,  the  AP  will  discu^ 
the  Florida/Georgia/Alabama  water 
management  plan  and  its  potential 
impact  on  Gulf  fisheries,  introduction  of 
non-indigenous  species  in  shipping 
ballast  water,  and  mitigation  linking  for 
wetland  destruction. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Council  (see 
ADDRESSES).     . 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  November  27, 1996. 

Dated:  November  7. 1996. 
Bruce  C.  Moreiiead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  96-29174  Filed  11-13-96;  8:45  am] 

BILUNQ  COOE  »10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

November  7, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  13, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  IntfPnational  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amerfded  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  65290,  published  on 
December  19, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  talcen  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  7. 1996. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13, 1995.  by  ttte 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  die  twelve-month  period  which  began 
on  January  1, 1996  and  extends  through 
December  31, 1996. 

Effective  on  November  13.  1996.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Categofy 

Acyusted  twelve-month 
limits 

237 

334 

335 

336/636 

341  

342/642 

352/652 

634  

635 

641  

647/648 

847 

398.680  dozen. 
118.283  dozen. 
137.571  dozen. 
381.703  dozen. 
1.926.522  dozen. 
376.645  dozen 
8.924.384  dozen 
475„3a?  dozen. 
330.990  dozen. 
659.659  dozen. 
1.416,238  dozen. 
188,713  dozen. 

'The  limits  have  not  b>een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1995. 

The  r/)mmittce  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
lJ.S.C.553(a)(l). 
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SiiK.erely, 
Troy  H.  Oibb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Affreements. 
|FR  Duc.96-29203  File<l  11-13-96;  8:45  ami 

MLUNQ  COOC  JS1*-IM»-r 


Adjustment  of  Import  Limits  for  Certain 
Cotton.  Wooi  and  Man-IMads  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Honduraa 

November  7.  1996. 

AOaiCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 


EFFECTIVE  DATE:  November  14.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  O^ice  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUFPLBNENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19.  1995).  Also 
see  61  FR  38237.  published  on  July  23. 
1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  t»rtain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunitte*  for  the  implenientalioa  of  Textile 
AgreeineBis 

Novembor  7,  1996 

Commissioner  of  Customs. 


Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  July  18. 1996,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  floer  textile  products,  produced  or 
manufactured  in  Honduras  and  exported 
during  the  twelve-month  period  which  l)egan 
on  January  1. 1996  and  extends  through 
December  31.  1996. 

Effective  on  November  14,  1996.,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing: 


Category 

limit' 

352«52 

11.077.000  dozen  o( 

which  not  more  than 

8.162.000  dozen 

stiaJI  be  in  Cat- 

egories 352-K«52- 

K*. 

435  

16.157  dozen. 

<  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decenit)er 
31.  1996. 

'Category  352-K:  onty  HTS  numbers 
6107.11.0010,  8107.1 1.OOfiO,  6108.19.9010. 
6108.21.0010.  6108.21.0020,  6108.91.0005, 
6108.91.0015.  6108.91.0025,  6109.10.0005. 
6109.10.0007,  6109.10.0009,  6109.10.0037; 
Category  652-K:  only  HTS  numbers 
6107.12.0010,  6107.12.0020.  8106.11.0010. 
6108.11.0020.  610822.9020.  610822.9030. 
6108.22.9020.  6108.22.9030.  6106.92.0006. 
6108.92.0015.  6108.92.0025.  6109.90.1047 
and  6109.90.1075. 

The  guaranteed  access  levels  for  Categories 
352/652  and  435  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely,  ^^ 

Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.96-29205  Filed  11-13-96;  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  In  Hungary 

November  7,  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  13,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt^NENTARY  INFORMATION: 

Authority:  Executive  Ortler  1 1651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Category  443  is 
being  increased  for  swing  and  carryover. 
The  limit  for  Category  410  is  being 
reduced  to  account  for  the  swing  being 
applied. 

A  desciiption  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19,  1995).  Also 
see  60  FR  62407,  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  7, 1996. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29,  1995,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imp>orts  of  certain  cotton,  wool  and 
man-made  fitter  textile  products,  produced  or 
manufactured  in  Hungary  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  1996  and  extends  through 
December  31.  1996. 

Effective  on  November  13,  1996.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  in  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adiusted  twetve-month 
limit' 

410 

867.230  square  me- 
ters. 
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Category 

AdjustedTwelve-month 
limit' 

443 

191,270  numbers. 

'The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  96-29202  Filed  11-13-96;  8:45  am] 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fit>er  Textile  Products  Produced 
or  Manufactured  in  Kuwait 

November  7, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Kuwait  and  exported  during  the  period 
January  1,  1997  through  December  31, 
1997  are  based  on  limits  notiHed  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreements  Act  and 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1997  period.  The  1997 
level  for  Category  361  is  zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  i.i  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995). 
Information  regarding  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  7, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and* Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  Tiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Kuwait  and 
exfxjrted  during  the  twelve-month  fieriod 
beginning  on  January  1, 1997  and  extending 
through  December  31,  1997,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

340/640 

341/641  

361  

248,459  dozen. 
136,653  dozen. 
-0- 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agree  men  ts .  * 

(FR  Doc.  96-29201  Filed  11-13-96;  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber.  SUk  Blend 
and  Ottter  Vegetable  Hber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Macau 

November  7. 1996. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  November  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  increased  by  re- 
crediting  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19,  1995).  Also 
see  60  FR  66268,  published  on 
December  21,  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  if  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
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unplementation  of  certain  of  their 

provisions. 

TroylLCribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committaa  for  th*  Impleiiwiiladon  of  Texlila 
A^ITMmeiiti 

November  7. 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
Issued  to  you  on  December  15, 1995.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1996  and  extends 
through  December  31.  1996. 

Effective  on  November  15.  1996,  you  are 
directed  to  amend  the  directive  dated 
December  15,  1995  to  increase  the  limits  for 
the  following  categories,  as  provided  for 
under  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing: 


Category 

Adjusted  twetve-monlh 

limit' 

Levets  in  Group  1 
333^)34/335/833/ 
834^35. 

336«36 

.138 

339 

340 

347/348/847 

351/851  

359-C/65&-C*  

638^39/838 

642/842  

647/648 

262,364  dozen,  of 
which  not  more  tttan 
129,162  dozen  ShaH 
be  In  Categoriee 
333/335/833/835. 

59,813  dozen. 

320.956  dozea 

1.348.126  dozen. 

304.454  dozea 

773.212  dozea 

71.736  dozen. 

363.896  kHograms. 

1.730.079  dozen. 

11 7.255  dozen. 

581 .685  dozea 

'  The  limits  have  not  been  actuated  to  ac- 
count for  any  imports  exported  after  December 
31.  1995. 

2  Category  359-<:.  only  HTS  nurtwrs 
6103.42.2025.  6103.49.80d4.  6104.62.1020. 
6104.69.8010.  6114.20.0048.  6114.20.0052. 
6203.42.2010.  6203.42.2090.  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010:  Category  65*-C;  only  HTS 
numbers  6103.23.0065.  6103.43.2020, 
6103.43.2025,  6103.49.2000,  6103.49.8038. 
6104.63.1020.  6104.63.1030,  6104.69.1000. 
6104,69.8014,  6114.30.3044.  6114.30.3064, 
6203.432010,  6203.43.2090,  6203.49.1010, 
6203.49.1090.  6204.63.1510,  6204.69.1010, 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  96-29207  Piled  11-13-96:  8:45  am) 
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Announcwnent  of  Import  Restraint 
Umits  for  Certain  Cotton.  Man-Made 
Fiber,  Silk  Blend  and  Ott>er  Vegetaiale 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Oman 

November  7, 1996. 

AOEt«CY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  1997. 
FOn  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
buUetin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  Bilateral  Textile  Agreement, 
effiected  by  exchange  of  notes  dated 
£)ecember  13. 1993  and  January  IS, 
1994.  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  Sultanate  of  Oman 
establishes  limits  for  the  period  January 
1. 1997  through  December  31.  1997. 

These  Umits  are  subject  to  revision 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing 
(ATC).  On  the  date  that  Oman  becomes 
a  member  of  the  World  Trade 
Organization  the  restraint  limits  will  be 
modified  in  accordance  with  the  ATC. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  1997  period.  The  limits  for 
Categories  338/339  and  340/640  have 
been  reduced  for  carryforward  applied 
to  the  1996  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORI^LATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  I^f^ister  notice  60  FR  65299. 
published  on  December  19, 1995). 
Information  ragartling  the  1997 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Conunisaioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
IVvjr  H.  Cribo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoDunittee  Cor  tfaa  Implamaiitation  of  Textile 
AyaaiBanIa 

November  7, 1996. 
Commissioner  of  Customs 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S'.C.  1854),  and  the  Bilateral 
Textile  Agreement,  effisctad  by  exchange  of 
notes  dated  December  13, 1993  and  January 
15, 1994,  as  amended  and  extended,  between 
the  Governments  of  the  United  States  and  the 
Sultanate  of  Oman;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1997, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Oman  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1997  and  extending 
through  December  31, 1997,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twetve-nxxTth  restraint 
limit 

334/634 

336«35 

338/339 

340^40 

341/641  

150,000  dozea 
238J203  dozen. 
466.294  dozen. 
224,/20  dozen. 
178  652  dozen 

347/348 

647/646/847 

851.576  dozen. 
365,170  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996,  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

Should  Oman  become  a  member  of  the 
World  Trade  Organization,  the  limits  set 
forth  above  will  be  subject  to  adjustment  in 
the  future  pursuant  to  the  provisions  of  the 
Uruguay  Round  Agreements  Act,  the 
Uruguay  Round  Agreement  on  Textiles  and 
Gothing  and  any  administrative 
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arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consvmiption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  96-29198  Filed  11-13-96;  8:45  am] 
MLLMS  CODE  SSIO-WI-F 


Adjustment  of  Import  Umits  for  Certain 
Cotton,  Man-Made  Fiber.  Silk  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  Oman 

November  7, 1996. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  14, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the   - 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing. 

A  description  of  the  textilje  and 
appiarel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
pubUshed  on  December  19. 1995).  Also 
see  61  FR  1361,  pubUshed  on  January 
19, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  p<.<rsuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  agreement,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  its 

provisions. 

Troy  H.  Cribb, 

Qiairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  dw  Implementation  of  Textile 
Agreements 

November  7, 1996. 
Commissioner  of  Custmns, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  16, 1996,  by  the 
.Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  prxxluced 
or  manufacttn«d  in  Oman  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1996  and  extends  through 
December  31, 1996. 

Effective  on  November  14, 1996,  you  are 
directed  to  amend  the  directive  dated  January 
16, 1996  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Sultanate  of  Oman: 


Category 

Adjusted  twelve-montti 
limit' 

338/339 

340/640 

347/348 

647/648/847 

526,913  dozen. 
255,336  dozen. 
870.525  dozen. 
369,251  dozen. 

'The  limits  have  not  t)een  ac^usted  to  ac- 
count for  any  imports  exported  after  Decemtwr 
31.  1995. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  96-29206  Filed  11-13-96;  8:45  am) 
BILUNQ  COOE  3610-IM-F 


Adjustment  of  import  Charges  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Paldstan 

November  7, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

import  charges. 

EFFECTIVE  DATE:  November  14,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Speciahst, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 


4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATKM: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

In  response  to  a  special  request  by  the 
Government  of  Pakistan,  the  U.S. 
Government  has  decided  to  restore 
346,483  numbers  to  the  charges  to  the 
1995  limit  for  Category  361,  and  to 
deduct  this  same  quantity  from  the 
charges  to  the  1996  Umit  for  Category 
361.  The  net  result  of  the  adjustments  is 
that  total  imports  charged  to  the  1996 
limit  for  Category  361  will  be  reduced 
by  116,966  numbers. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  9014,  published  on  February 
16, 1995;  and  60  FR  62393,  pubUshed 
on  December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Tray  H.  Cribb, 

Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementabon  of  Textile 
Agreements 

November  7, 1996. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  To  facilitate 
implementation  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  I 
request  that,  effective  on  November  14, 1996, 
you  charge  346,483  numbers,  for  goods 
exported  during  1995.  to  the  limit  established 
in  the  directive  dated  February  13, 1995  for 
cotton  textile  products  in  Category  361, 
produced  or  manufactured  in  Palustan  and 
exported  during  the  period  which  began  on 
January  1, 1995  and  extended  tlm^ugh 
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December  31.  1995.  This  same  amount,  for 
goods  exported  in  1995.  shall  be  deducted 
from  the  cha]':ge8  made  to  Category  361  for 
the  period  lanuary  1.  1996  through  December 
31.  1996  (see  directive  dated  November  29. 
1995). 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
Troy  H.  Cribb, 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  96-29204  Filed  11-13-96;  8:45  ami 
MUJMO  COM  Mio-on-# 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  FlkMr  Textile  Products  Produced 
or  Menufsctursd  in  Qatar 

November  7, 1996. 

A0EP«CY:  Committee  for  the 

hnplementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  1997. 
FOR  FURTHER  INFORMADOM  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Onice  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATK3N: 

Authority:  Executive  Order  11B51  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Qatar  and  exported  during  the  period 
January  1,  1997  through  December  31. 
1997  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreements  Act  and 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chainnan  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1997  p>eriod. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19.  1995). 
Information  regarding  the  1997 


CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Urugiiay  Round 
Agreements  Act  and  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
.  Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  far  the  Implemantation  of  Textile 


November  7.  1996. 
Commisaioner  of  Custonis, 
Department  of  the  Treasury,  Washington.  DC 
30229. 

Dear  CommissioiMr.  Puivuaot  to  aoction 
204  of  the  Agricultural  Act  of  1956.  a« 
amended  (7  U.S.C.  1854).  the  Uruguay  Round 
Agreemeots  Act  and  the  Urugiiay  Round 
Agreement  on  Textiles  and  Qothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1. 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  Tiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Qatar  and 
exported  during  the  twelve-month  pwriod 
beginning  on  January  1,  1997  and  extending 
through  December  31. 1997,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twetve-month  restraini 
limit 

340*40  

341/641  

398,1 13  dozen. 
183,744  dozen. 

347/348 

453.236  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1,  1996  through  December 
31,  1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances,  in  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afhirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


Sincerely. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  96-29200  Filed  11-13-96:  8:45  am) 
MLUNQ  COOC  MIO-OA-P 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Itonewal  of  ttte  Teleoommunlcatlona 
Service  Priority  Sysism  Oversight 
Committee  (TSPSOC) 

ACTION:  Notice. 

SUMMARY:  The  TSPSOC  has  been 
renewed  in  consonance  with  the  pubUc 
interest,  and  in  accordance  with  the 
provisions  of  Pub.  L.  92-463.  the 
"Federal  Advisory  Committee  Act." 

The  TSPSOC  provides  advice  and 
recommendations  to  the  Secretary  of 
Defense  regarding  the  priority  treatment 
of  national  security  and  emei^ncy 
preparedness  telecommunications 
services.  Functions  include  evaluating 
the  ciurency  of  policies,  procedures  and 
system  documentation  requirements, 
and  assessing  the  adequacy  of  the 
system  in  the  hght  of  technological 
advances. 

The  TSPSOC  will  continue  to  be 
composed  of  18  members,  both  federal, 
state  and  local  government,  and  non- 
government individuals,  who  are 
experts  in  telecommunications  services. 
Efforts  will  be  made  to  ensure  that  there 
is  a  fairly  balanced  membership  in 
terms  of  the  functions  to  be  performed 
and  the  interest  groups  represented. 

For  further  information,  contact:  Ms 
Betty  Hoskins,  Defense  Informations 
Systems  Agency,  telephone:  703-607- 
4932. 

Dated:  November  8,  1996. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  96-29186  Filed  11-13-96;  8:45  am] 
MUMOCOOC  toco  0«  M 


Office  of  the  Secretary  of  Defense 

Meeting  of  the  DoD  Advisory  Group  on 
Electron  Devices. 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 

action:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  20  November  1996. 
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ADDRESSES:  The  meeting  will  be  held  at 
PaUsades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eliot  Cohen,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

Tne  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  §  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c){l)  (1194).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  6, 1996. 
L.M.  Bynum, 

Alternate,  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  96-29113  Filed  11-13-96;  8:45  am] 
BILUNG  CODE  5000  04  M 


Meeting  of  the  DoD  Advisory  Group  on 
Electron  Devices 

agency:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
action:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday.  19  November  1996. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gelnovatch,  AGED  Secretariat, 
1745  Jefferson  Davis  Highway,  Crystal 


Square  Four,  Suite  500,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency 
(ARPA)  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
wath  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classiHed  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  §  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  6, 1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  96-29114  Filed  11-13-96:  8:45  am] 

BILLING  CODE  SO0O-O«-M 


Meeting  of  the  DoD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Thursday,  21  November  1996. 
ADDRESSES:  The  meeting  vdll  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gelnovatch,  AGED  Secretariat, 
1745  Jefferson  Davis  Highway,  Crystal 
Square  Four,  Suite  500,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 


provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and  technology, 
to  the  Director  Defense  Research  and 
Engineering  (DDR&E),  and  through  the 
DDR&E,  to  the  Director  Advance 
Research  Projects  Agency  and  the 
Military  Departments  in  planning  and 
managing  an  effective  research  and 
development  program  in  the  field  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
mihtary  proposes  to  initiate  vrith 
industry',  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classiHed  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  §  10(d)  (1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c)(l)(1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  6,  1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(PR  Doc.  96-29115  Filed  11-13-96:  8:45  am) 

BILUNG  CODE  SO0O-04-M 


DEPARTMENT  OF  ENERGY 

International  Energy  Agency  Meetings 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Industry  Advisory  Board 
to  the  International  Energ\'  Agency  (lEA) 
will  meet  November  21-22,  1996,  at  the 
lEA's  headquarters  in  Paris,  France  to 
participate  in  meetings  of  the  lEAs 
Standing  Group  on  Emergency 
Questions  (SEQ)  and  a  joint  meeting  of 
the  SEQ  and  the  Standing  Group  on  the 
Oil  Market. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  for  International  and 
Legal  Policy,  Department  of  Energy, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  202-586-6738. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i)),  the 
following  meeting  notices  are  provided: 
I.  A  meeting  of  the  Industry  Advisory 
Eoard  (LAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  November 
21, 1996.  at  the  headquarters  of  the  lEA. 
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9  rue  lean-Rey.  Paris.  France,  bexinnin^ 
a(  9:00  a.m.  The  purpose  of  the  meeting 
is  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAB  at  a  joint  meeting 
of  the  Standing  Croup  on  Kmerxency 
Questions  (SFQ)  and  the  Standing 
Group  on  the  Oil  Market  (SOM)  which 
is  scheduled  at  the  IHA's  headquarters 
on  Noveniber  21.  The  agenda  for  the 
meeting  is  under  the  control  of  the  SEQ 
and  the  SOM.  It  is  expe<:ted  that  they 
will  adopt  the  following  agenda: 

1.  European  Union's  proposals  arising 
from  the  auto-oil  projet:! 

2.  Les.suns  learned  fmm  recent 
experiences  with  transportation  fuels  in 
the  U.S. 

3.  The  implituitions  of  low  stocks  for 
global  oil  markets  and  the  lEAs 
response  to  oil  supply  disruptions. 

4.  Follow-up  to  the  luno  •;onference 
on  long-term  oil  security  i.ssues. 

II.  A  meeting  of  the  lAB  will  be  held 
on  Novembtir  21-22,  1996.  at  the 
headquarters  of  the  lEA,  9  rue  Joan-Rey, 
Paris,  France,  beginning  at  4  p.m.,  on 
November  21.  The  purpose  of  this 
meeting  is  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAH  at  a  meeting  of  the 
SEQ  which  is  scheduled  to  Im*  held  at 
the  lEA  headquarters  on  those  dates, 
including  a  preparatory  encounter 
among  conipany  representatives  on 
November  21  from  approximately  3:45 
p.m.  to  4:00  p. in  The  agenda  for  the 
preparatory  encounter  among  company 
representatives  is  to  elicit  views 
regarding  items  on  the  SEQ's  agenda. 
The  agenda  for  the  SEQ  meeting  is 
under  the  control  of  the  SFQ.  It  is 
expected  that  the  SFQ  will  adopt  the 
following  agenda: 

1.  Adoptioi\  (if  the  Agenda. 

2.  Approval  of  Summary  Ke<;ord  of 
the  8Hth  Meeting 

;i.  Follow-up  to  the  lEA  C^onference  on 
Long-Term  Oil  Stjcurity  Issues  of  June 
1996 

— Action  program 
— Background  material 
— Oil  .Supply  Disruption  Impact 

Sinuil.itor 
— Some  Issues  concerning  OPFIC 

production  capacity 

4.  Policy  anil  l.t;gislative 
Developments  in  Metnber  C^ountries. 
— Energy  Policy  and  (Atnservation  A(  t 

(FPCA) 
— Other  country  developments 

5  The  1997  SEQ  Work  Program. 

6.  The  IFA  Medium-Term  Strategy 

7.  Emergent  v  Response  Reviews  of 
lEA  C;t)uiUries 

— United  Kingdom 
— United  .States 
— Ireland 


— Luxembourg 

— Denmark 

— Updated  S<;hedule  of  Reviews 

H.  Industry  Advisory  Board. 
— C^urrent  and  planned  lAB  activities 

9.  Emergency  Reserve  Situation  of  lEA 
Countries. 

— Emergency  reserve  ond  net  import 

situation  of  lEA  countries  on  fuly  1, 

1996 
— The  emergency  reserve  situation  of 

Hungary  and  related  data  issues 
— Historical  trends  and  future  prospecis 

and  strategies  for  lEA  emergency 

reserves 

10.  Emergency  Response  I.ssues  in  lEA 
Candidate  Countries. 

— Emergency  response  potential  of 

Poland 
— Emergency  re.serve  situation  of  lEA 

candidate  countries 

11.  Emergency  Data  System  and 
Related  Questions. 

— Ba.se  Period  Final  Consumption — 

Q394-Q296 
—Monthly  Oil  Statistics  (MOS)  for  July 

1996 
—MOS  for  August  1996 
—Quarterly  Oil  Forecast— Q496-Q2 9 7 

12.  Emergency  Reference  Guide. 

— Update  of  Emergency  Contact  Points 
List 

l.'i  Review  of  SEQ  Work  Procedures. 
— Draft  questionnaire 

14.  Any  Other  Business. 

As  provided  in  section  2.52(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  use.  6272(c)(l)(A)(ii)),  these 
meetings  are  open  only  to 
representatives  of  members  of  the  lAB 
and  their  counsel,  representatives  of 
members  of  the  SEQ  and  the  SOM, 
representatives  of  the  Departments  of 
Energy,  Justice,  and  State,  the  Federal 
Trade  Commission,  the  General 
Accounting  Office,  Committees  of  the 
Congre.ss.  the  IFLA.  and  the  European 
Commission,  and  invitees  of  the  lAB, 
the  SEQ.  the  SOM  or  the  lEA. 

lssuo<l  III  WHshington,  D.<J. ,  November  1, 
1996. 
Robert  R.  Nordhaus, 

|FR  D«)c  96-2S166  Filcil  1 1-13-96;  8:45  ami 
MLUNQ  COOC  M60-01-P 


Office  of  Er>ergy  Research 

Continuation  of  Solicitation  for 
Financial  Assistance  Program  Notice 
97-01 

agency:  U.S.  Department  of  Energy 
(IX)E). 


ACTKM:  Annual  Notice  of  Continuation 
of  Availability  of  Grants  and 
Cooperative  Agreements. 

SUKKIARY:  The  Office  of  Energy  I^search 
(ERJ  of  the  Department  of  Energy  hereby 
announces  its  continuing  interest  in 
receiving  applications  for  grants  and 
cooperative  agreements  supporting  work 
in  the  following  programs:  Basic  Energy 
Sciences,  Biological  and  Environmental 
Research,  Fusion  Energy,  Computational 
and  Technology  Research.  Multi- 
Program  Energy  Laboratories — Facilities 
Support,  High  Energy  and  Nuclear 
Physics,  and  Energy  Research  Analysis 
activities.  On  September  3,  1992,  DOE 
published  in  the  Federal  Register  a 
Solicitation  for  this  program  which  ' 
contained  information  about  submission 
of  applications,  eligibility,  limitations, 
evaluation  and  selection  processes  and 
other  policies  and  procedures  which  are 
specified  in  10  CFR  Part  605. 
DATES:  Applications  may  be  submitted 
at  any  time  in  response  to  this  Notice  of 
Availability.  This  annual  Notice 
remains  in  effect  until  it  is  superseded 
by  another  issuance  by  the  Office  of 
Energy  Research. 

ADDRESSES:  Applicants  may  obtain 
forms  and  additional  information  from: 
Director,  Grants  and  Contracts  Division, 
Office  of  Energy  Research,  ER-64,  U.S. 
Department  of  Energy.  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  (301)  903-5212. 
Completed  applications  must  be  sent  to 
this  same  address.  Electronic  access  to 
the  latest  version  of  ER's  Financial 
Assistance  Guide  is  possible  via  the 
Internet  using  the  following  Web  site 
address:  http://www.er.doe.gov/ 
product  ion/grants/grants.html 
SUPPLEMENTARY  INFORMATION:  The 
Solicitation  for  the  Office  of  Energy 
Research  Financial  Assistance  Program 
was  published  in  the  Federal  Register 
September  3,  1992,  (.'i7FR40582).  That 
Solicitation  specifies  the  policies  and 
pro<:edures  which  govern  the 
application,  evaluation,  and  selection 
pro<:es.ses  for  grants  and  cooperative 
agreements.  It  is  anticipated  that 
approximately  $400  million  will  be 
available  for  award  in  FY  1997.  The 
IXDE  is  under  no  obligation  to  pay  for 
any  costs  associated  with  the 
preparation  or  submission  of  an 
application.  DOE  reserves  the  right  to 
fund,  in  whole  or  in  part,  any,  all,  or 
none  of  the  applications  submitted  in 
response  to  this  Notice. 

In  addition,  the  following  program 
descriptions  are  offered  to  provide  more 
indepth  information  on  scientific  and 
technical  areas  of  interest  to  the  Office    * 
of  Energy  Research: 
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1.  Basic  Energy  Sciences 

This  program  supports  basic  science 
research  efforts  in  a  variety  of 
disciplines  to  broaden  the  energy 
supply  and  technological  base 
knowledge.  The  major  science  division 
and  its  objectives  are  as  follows: 

(a)  Materials  Sciences 

The  objective  of  this  program  is  to 
increase  the  understanding  of 
phenomena  and  properties  important  to 
materials  behavior  that  will  contribute 
to  meeting  the  needs  of  present  and 
future  energy  technologies.  It  is 
comprised  of  the  subfields  metallurgy, 
ceramics,  solid  state  physics,  materials 
chemistry,  and  related  disciplines 
where  the  emphasis  is  on  the  science  of 
materials. 

Program  Contact:  (301)  903-3427. 

(b)  Chemical  Sciences 

The  objective  of  this  program  is  to 
expand,  through  support  of  basic 
research,  knowledge  of  various  areas  of 
chemistry,  chemical  engineering  and 
atomic  physics  with  a  goal  of 
contributing  to  new  or  improved 
processes  for  developing  and  using 
domestic  energy  resources  in  an 
efficient  and  environmentally  sound 
manner.  Disciplinary  areas  where 
research  is  supported  include  physical, 
inorganic  and  organic  chemistry; 
chemical  physics:  photochemistry; 
radiation  chemistry;  analytical 
chemistry;  separations  science;  actinide 
chemistry;  and  chemical  engineering. 

Program  Contact:  (301)  903-5804. 

(c)  Engineering  Research 

This  program's  objectives  are:  (1)  To 
extend  the  body  of  knowledge 
underlying  current  engineering  practice 
in  order  to  open  new  ways  for 
enhancing  energy  savings  and 
production,  prolonging  useful 
equipment  life,  and  reducing  costs 
while  maintaining  output  and  ' 
performance  quality;  and  (2)  to  broaden 
the  technical  and  conceptual  base  for 
solving  future  engineering  problems  in 
the  energy  technologies.  Long-term 
research  topics  of  current  interest 
include:  foundations  of  bioprocessing  of 
fuels  and  energy  related  wastes,  fracture 
mechanics,  experimental  and  theoretical 
studies  of  multiphase  flows,  intelligent 
machines,  and  diagnostics  and  control 
for  plasma  processing  of  materials. 

Program  Contact:  (301)  903-5822. 

(d)  Geosciences 

The  goal  of  this  program  is  to  develop 
a  quantitative  and  predictive 
understanding  of  the  energy-related 
aspects  of  processes  in  the  earth.  The 
emphasis  is  on  the  upper  levels  of  the 


earth's  crust  and  the  focus  is  on 
geophysics  and  geochemistry  of  rock- 
fluid  systems  and  interactions 
emphasizing  processes  taking  place  at, 
the  atomic  and  molecular  scale.  Specific 
topical  areas  receiving  emphasis 
include:  high  resolution  geophysical 
imaging;  rock  physics,  fundamental 
properties  and  interactions  of  rocks, 
minerals,  and  fluids;  and  sedimentary 
basin  systems.  The  resulting  improved 
understanding  and  knowledge  base  are 
needed  to  assist  efforts  in  the  utilization 
of  the  Nation's  energy  resources  in  an 
environmentally  acceptable  fashion. 

Program  Contact:  (301)  903-5822. 
(e)  Energy  Biosciences 

The  primary  objective  of  this  program 
is  to  generate  the  fundamental 
understanding  of  biological  mechanisms 
in  the  areas  of  botanical  and 
microbiological  sciences  that  will 
support  biotechnological  developments 
related  to  DOE's  mission.  The  research 
serves  as  the  basic  information 
foundation  with  respect  to  an 
environmentally  responsible  renewable 
resource  production  for  fuels  and 
chemicals,  microbial  conversions  of 
renewable  materials  and  biological 
systems  for  the  conservation  of  energy. 
This  office  has  special  requirements  on 
the  submission  of  preapplications,  when 
to  submit,  and  the  length  of  the 
preapplications;  applicants  are 
encouraged  to  contact  the  office 
regarding  these  requirements. 

Program  Contact:  (301)  903-2873. 

2.  High  Energy  and  Nuclear  Phjrsics 

This  program  supports  about  90%  of 
the  U.S.  efforts  in  high  energy  and 
nuclear  physics.  The  objectives  of  these 
programs  are  indicated  below: 

(a)  High  Energy  Physics  ' 

The  primary  objectives  of  this 
program  are  to  understand  the  nature 
and  relationships  among  fundamental 
forces  of  nature  and  to  understand  the 
ultimate  structure  of  matter  in  terms  of 
the  properties  and  interrelations  of  its 
basic  constituents. 

Program  Contact:  (301)  903-3624. 

(b)  Nuclear  Physics  (Including  Nuclear 
Data  Program) 

The  primary  objectives  of  this 
program  are  an  understanding  of  the 
interactions  and  structures  of  atomic 
nuclei  and  nuclear  matter  at  the  most 
elementary  level  possible,  and  an 
understanding  of  the  fundamental  forces 
of  nature  as  manifested  in  nuclear 
matter. 

Program  Contact:  (301)  903-3613. 


3.  Computational  and  Technology 
Research 

The  goal  of  this  program  is  to  conduct 
an  integrated  program  in  applied 
mathematical  sciences,  high 
performance  computing  and 
communications,  information 
infrastructure,  advanced  energy  projects 
research,  and  technology  research,  to 
address  complex  problems.  Research  in 
forefront  and  diverse  programs  is 
becoming  more  multidisciplinary  and 
requires  new  approaches  to  the  solution 
of  these  complex  problems.  The 
program  exploits  the  capabilities  and 
research  skills  at  universities,  national 
laboratories,  and  industrial  research 
laboratories.  The  program  provides 
technical,  analytical,  and  management 
direction  for  development, 
implementation,  and  evaluation  of 
research  programs  that  include  activities 
from  fundamental  research  to 
technology  development.  The  goal  of 
the  program  is  accomplished  through 
the  effort  of  the  following  two  divisions: 

(a)  Mathematical,  Information,  and 
Computational  Sciences 

This  is  a  diverse  research  program  in 
applied  mathematical  sciences,  high 
performance  computing, 
communications  and  information 
infrastructure  technologies  that  spans 
the  spectrum  of  activities  from  strategic 
fundamental  research  to  technology 
development  and  demonstration.  The 
diverse  activities  supported  by  this 
program  are  integrated  to  support  two 
major  strategic  directions  that  support 
the  underlying  mathematical  concepts 
and  information  technology  needs  of  aH 
Department  of  Energy  (DOE)  mission 
areas.  These  two  strategic  directions  are: 

•  National  Col  laboratories — 
developing  a  set  of  tools  and  capabilities 
to  permit  scientists  and  engineers  to 
access  facilities  and  collalxirate  on 
experiments  system-wide,  as  easily  as  if 
they  were  in  the  same  building. 

•  Advanced  Computational  Testing 
and  Simulation — developing  an 
integrated  set  of  algorithms,  software 
frameworks,  and  network 
infrastructures  to  enable  simulation  to 
complement  experimentation  when 
actual  experiments  would  be  dangerous, 
expensive,  or  infeasible. 

Program  Contact:  (301)-903-5800. 

(b)  Advanced  Energy  Projects/ 
Laboratory  Technology  Research 

Advanced  Energy  Projects — This 
activity  funds  research  to  establish  the 
feasibility  of  novel,  energy-related 
concepts.  These  concepts  are  usually 
derived  from  recent  advances  in  basic 
research,  but  require  additional  reseaix:h 
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to  establish  their  feasibility.  A  common 
theme  for  each  concept  is  the  initial 
linkage  of  new.  or  previously  neglected, 
research  results  to  a  practical  energy 
payoff  for  the  Nation. 

Laboratory  Tet:hnology  Research — 
This  activity  conducts  technology 
research  projects  to  reduce  technical 
risk  associated  with  a  te<:hnology  or 
pro(»ss  development.  The  program 
couples  basic  research  advances  at  ER 
national  laboratories  into  the  advanced 
energy  technology  arena  through 
leveraged  collaborations  with  industry. 
The  program  is  fo<:used  on  critical 
technology  r«sean:h  areas,  i.e.,  tailored 
materials,  intelligent  manufacturing, 
and  sustainable  environments,  to 
contribute  tei:hnological  innovations 
that  will  stimulate  national  economic 
growth,  and  to  increase  the  return  on 
the  government  investment  in  basic 
rosea  rt:h. 

Program  Contact:  (301)-903-5995. 

4.  Fnskni  Energy  Sciences 

The  mission  of  the  Fusion  Energy 
Sciences  program  is  to  advance  plasma 
science,  fusion  science,  and  fusion 
technology  -  the  knowledge  base  needed 
for  an  economically  and 
environmentally  attractive  fusion  energy 
source.  This  program  is  supported  by 
the  Office  of  Fusion  Energy  Sciences 
(OFES).  which  fosters  both  applied  and 
basic  research  and  emphasizes 
international  collaboration  to 
a<:complish  this  mi.ssion. 

(a)  Science  Division 

This  Division  seeks  to  develop  the 
physic-s  knowledge  base  needed  to 
advance  the  Fusion  Energy  Sciences 
program  toward  its  goals.  Basic  and 
applied  research  is  carried  out  in  the 
following  areas:  (1)  Basic  plasma 
science  research  directed  at  furthering 
the  understanding  of  fundamental 
processes  in  plasmas:  (2)  improving  the 
theoretical  understanding  of  fusion 
plasmas  nei:essary  for  interpreting 
results  from  present  experiments  and 
the  planning  and  design  of  future 
confinement  devices.  (.1)  obtaining  the 
critical  data  on  plasma  properties, 
atomic  physics  and  new  diagnostic 
techniques  for  support  of  confinement 
experiments,  (4)  supporting  exploratory 
researt:h  into  concepts  that  are 
alternatives  to  the  tokamak,  and  (5) 
carrying  out  researt;h  on  issues  that 
support  the  development  of  Inertial 
Fusion  Energy,  for  which  target 
development  is  i:arried  out  by  the 
Department  of  Energy's  Defense 
Programs. 

Researt:h  into  basic  physi(j>  issues 
ass(x:iated  with  medium  to  large  scale 
confinement  devices  is  essential  to 


studying  conditions  relevant  to  the 
production  of  fusion  energy. 
Experiments  on  these  scale  of  devices 
are  used  to  explore  the  limits  of  specific 
confinement  concepts,  as  well  as  study 
associated  physical  phenomena. 
Specific  areas  of  interest  include:  (1) 
The  production  of  increased  plasma 
densities  and  temperatures,  (2)  the 
understanding  of  the  physical  laws 
governing  plasma  energy  of  high  plasma 
pres.sure.  (4)  the  investigation  of  plasma 
interaction  with  radio  frequency  waves, 
and  (5)  the  study  and  control  of  particle 
transport  and  exhaust  in  plasmas. 
Program  Contact:  (301)  903-4095. 

(bl  Technology  Division 

This  Division  seeks  to  develop  the 
technology  knowledge  base  needed  to 
advance  the  Fusion  Energy  Sciences 
program  toward  its  goals.  The  Division's 
science-oriented  goal  is  to  provide  the 
technologies  that  are  required  to 
successfully  design,  build,  and  operate 
near-term  experiments  aimed  at 
producing,  understanding,  and 
optimizing  the  fusion  energy  process. 
The  Division's  energy-oriented  goal  is  to 
develop  the  technologies  that  will  be 
needed  in  the  long-term  for  an 
economically  and  environmentally 
attractive  fusion  energy  source.  These 
goals  are  pursued  through  multi- 
institutional  domestic  programs  and 
international  collaboration  partnerehips 
that  are  centered  around  U.S. 
participation  in  the  Engineering  Design 
Activities  for  a  long-pulse  burning 
plasma  experiment  -  the  International 
Thermonuclear  Experimental  Reactor 
(ITER). 

Program  Contact:  (301)  903-5378. 

5.  Health  and  Environmental  Reaearch 
(Biological  and  EnTironmental 
Research  Program) 

The  goals  of  the  Biological  and 
Environmental  Research  Program  are  as 
follows:  (1)  To  provide,  through  basic 
and  applied  research,  the  scientific 
information  required  to  identify, 
understand  and  anticipate  the  long-term 
health  and  environmental  consequences 
of  energy  use  and  development:  and  (2) 
to  utilize  the  Department's  unique 
resourt:es  to  solve  major  scientific 
problems  in  medicine,  biology  and  the 
environment.  Goals  of  the  program  are 
accomplished  through  the  effort  of  its 
divisions,  which  are: 

(a)  Health  Effects  and  Life  Sciences 
Research 

This  is  a  broad  program  of  basic  and 
applied  biological  research.  The 
objectives  are:  (1)  To  understand  and 
characterize  the  risks  to  human  health 
from  exposures  to  low  levels  of 


radiation  and  chemicals  both  at  home 
and  at  work;  (2)  to  integrate  information 
and  technologies  from  genome, 
structural  biology,  and  cellular/ 
molecular  biology  research  with  human 
health  research  to  understand  the 
relationships  between  gene  expression, 
structure,  and  function;  (3)  to  develop 
applications  of  new  biotechnologies, 
including  microbial  genome  research; 
(4)  to  develop  and  support  DOE  national 
user  facilities  for  use  in  fundamental 
research  in  structural  biology;  (5)  to 
combine  computer  science,  struciural 
biology,  and  genome  research  to  predict 
the  three  dimensional  structure  of 
proteins  from  the  DNA  sequence  of  the 
encoding  genes;  (6)  to  create  and  apply 
new  technologies  and  resources  in 
mapping,  sequencing,  and  information 
management  for  characterizing  the 
molecular  nature  of  the  human  genome; 
and  (7)  to  anticipate  and  address  ethical, 
legal,  and  social  implications  arising 
from  genome  research. 

Increasing  emphasis  will  be  placed 
on:  new  models  for  mitigating  potential 
adverse  human  health  effects  from 
energy  activities  and  cleanup  operations 
by  understanding  the  complex 
relationships  between  genes,  the 
proteins  they  encode,  and  the  biological 
functions  of  these  proteins: 
development  and  application  of 
technologies  and  information 
management  resources  for  cost- 
effective,  integrated  approaches  to  high- 
throughput  DNA  sequencing  and 
analysis. 

Program  Contact:  (301)  903-5468. 

(b)  Medical  Applications  and 
Measurement  Science 

The  objectives  of  this  program 
comprise  the  following  areas:  (1)  to 
develop  new  concepts  and  techniques 
for  detecting  and  measuring  hazardous 
physical  and  chemical  agents  related  to 
energy  production;  (2)  to  develop  new 
instrumentation  and  technology  for 
biological  and  biomedical  research;  and; 
(3)  to  enhance  the  beneficial 
applications  of  radiation  and 
radionuclides  in  the  diagnosis,  study, 
and  treatment  of  human  diseases. 

Program  Contact:  (301)  903-3213. 

(c)  Environmental  Remediation 

The  objectives  of  the  program  relate  to 
environmental  processes  a^ected  by 
energy  production  and  use.  For 
example,  the  program  develops 
information  on  the  physical,  chemical 
and  biological  processes  that  cycle  and 
transport  energy-related  material, 
particularly  contaminates,  through  the 
Earth's  surface  and  subsurface. 
Emphasis  is  put  on  the  development  of  • 
a  strong  basis  for  understanding  and 
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implementing  the  appropriate  and 
efficient  use  of  bioremediation, 
particularly  at  the  Department's  sites. 
Program  Contact:  (301)  903-3281. 

(d)  Environmental  Processes 

This  program  also  addresses  global 
environmental  change  from  increases  in 
atmospheric  carbon  dioxide  and  other 
greenhouse  gases.  The  scope  of  the 
global  change  program  encompasses  the 
carbon  cycle,  climate  modeling  and 
diagnostics,  atmospheric  sciences  and 
meteorology,  ecosystem  responses,  the 
role  of  the  ocean  in  global  change,  and 
impacts  on  resources.  The  role  of  clouds 
and  radiation  in  climate  prediction  is  a 
particular  emphasis. 

Program  Contact:  (301)  903-3281. 

6.  Planning  and  Analysis 

The  Office  of  Planning  and  Analysis 
assists  the  Director  of  Energy  Research 
in  fulfilling  the  statutory  responsibility 
to  advise  the  Secretary  of  Energy  on 
matters  regarding  the  research  programs 
within  the  Office  of  Energy  Research's 
purview,  including  advice  regarding 
undesirable  duplication  or  gaps  in  such 
programs  and  the  basic  and  applied 
research  activities  of  the  Department. 
The  Office  also  performs  independent 
cost/benefit  analyses  and  provides  the 
Director  with  impartial  and 
independent  scientific  and  technical 
evaluations  and  recommendations. 

Program  Contact:  (301)  903-3122. 

Issued  in  Washington,  OC,  on  October  28, 
1996. 
John  Rodney  Clark. 

Associate  Director  for  Resource  Management, 

Office  of  Energy  Research. 

(PR  Doc.  95-29167  Filed  11-13-96;  8:45  am] 

BILUNG  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[l>ocket  No.  RP96-1 85-003] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

November  7,  1996. 

Take  notice  on  November  5,  1996, 
that  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets; 

Effective  May  1,1996 

Sub  Twelfth  Revised  Sheet  No.  21 
Sub  Twelfth  Revised  Sheet  No.  22 
Sub  Ninth  Revised  Sheet  No.  23 
Sub  Ninth  Revised  Sheet  No.  24 
Sub  Ninth  Revised  Sheet  No.  25 
Sub  Fifth  Revised  Sheet  No.  26 
Sub  Ninth  Revised  Sheet  No.  27 


Sub  Fifth  Revised  Sheet  No.  28 
Sub  Eighth  Revised  Sheet  No.  29 
Sub  Eighth  Revised  Sheet  No.  35 

EfEective  October  1, 1996 

Sub  Thirteenth  Revised  Sheet  No.  21 
Sub  Thirteenth  Revised  Sheet  No.  22 
Sub  Tenth  Revised  Sheet  No.  23 
Sub  Tenth  Revised  Sheet  No.  24 
Sub  Tenth  Revised  Sheet  No.  25 
Sub  Tenth  Revised  Sheet  No.  27 
Sub  Ninth  Revised  Sheet  No.  29 
Sub  Ninth  Revised  Sheet  No.  35 

Algonquin  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commission's  ordering  paragraph  (B)  in 
Docket  No.  RP96-185-002,  issued  on 
October  21, 1996.  The  October  21. 1996 
order  approved  Algonquin's  trued-up 
rates  as  filed  on  June  14, 1996  in  the 
instant  docket. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.10  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D,  Cashell. 
Secretary. 
IFR  Doc.  96-29131  Filed  11-13-96;  8:45  am) 

BILLING  CODE  6717-01-M 


Pocket  No.  RP97-72-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  7,  1996. 

Take  notice  that  on  November  1 , 
1996.  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  to  become 
effective  December  1, 1996. 

First  Revised  Sheet  No.  37 
Fourth  Revised  Sheet  No.  39 
Fifth  Revised  Sheet  No.  120 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  revise  Rate 
Schedule  FTS-2  so  that  ANR  has  the 
right  to  not  schedule,  in  lieu  of 
interrupt,  service,  in  whole  or  part,  for 
up  to  ten  (10)  days  a  month.  ANR  is  also 


modifying  its  scheduling  priorities  to 
reflect  this  change. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-29133  Filed  11-13-96;  8:45  am) 

BILUNG  OOOC  671 7-01 -M 


[Docket  No.  ER96-306a-000] 

CNQ  Energy  Services  Corporation; 
Notice  of  Issuance  of  Order 

Novembers,  1996. 

CNG  Energy  Services  Corporation 
(CNG  Energy)  submitted  for  filing  a  rate 
schedule  under  which  CNG  Energy  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  CNG 
Energy  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
CNG  Energy  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  CNG  Energy. 

On  October  30. 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  jjerson  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CNG  Energy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  CNG  Energy  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser. 
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sur^y.  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affetied  by  continued 
approval  of  CNC  Energy's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  29,  1996.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
8B8  First  Street,  NE.,  Washington,  DC 
20426. 

Uia  D.  CaaheU, 
Secretory- 
|FR  Doc.  96-29160  Filed  1 1-13-96;  8:45  ami 

■LIMQ  COM  •ri7-«1-M 

[Docket  No.  CP«7-8(M)00) 

Columbia  Quit  Transmission 
Company;  Notica  of  Appllcatton 

Novembwr  7.  1996. 

Take  notice  that  on  November  1. 
1996,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulfl,  2603    * 
Augusta  Suite  125,  P.O.  Box  683. 
Houston,  Texas  77001-0683,  filed  in 
Docket  No.  CP97-80-000,  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permi.ssion  and 
approval  to  abandon  a  transpmrtation 
service  with  Texas  C^  Transmission 
Corporation  (Texas  Gas),  which  was 
authorized  in  Docket  No.  CP7.')-5.  all  as 
more  fully  .set  forth  in  the  application 
on  file  with  the  Commis.sion  and  open 
to  public  inspection. 

Columbia  Gulf  proposes  to  abandon  a 
transportation  service  with  Texas  Gas, 
performed  under  Columbia  CiulTs  Rate 
S<;hedules  X-12  and  X-13,  respectively, 
because  the  service  is  no  longer 
ne<:es.sary  or  ben«ricial.  Both  parties 
have  agreed  to  terminate  the 
transportation  service. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  .said 
application  should  on  or  before 
November  29.  1996.  file  with  the 
Federal  Knergy  Regulatory  Commission, 
Washington.  IX'.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  rtxiuirenuinls  of  the 
Conirni.ssions  Rules  of  Practice  and 
PriM;etlurH  (IH  CFR  .18.5  214  or  385.211) 
and  the  Regidations  under  the  Natural 
Ckis  Act  ( 18  CFR  157  10).  All  protests 


filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Caalwll. 
Secretary. 
IFR  Doc.  96-29128  Filed  11-13-96;  8:45  am] 

WLUNO  OOM  CriT-OI-M 


[Docket  Noi  •in'M-24-001] 

El  Paao  Natural  Qas  ComfMny;  Notica 
of  Complianca  Filing 

November  7,  1996. 

Take  notice  that  on  November  4, 
1996.  El  Paso  Natural  Gas  Company  (El 
Paso),  pursuant  to  the  Federal  Energy 
Regulatory  Commission's  order  dated 
October  21.  1996  at  Docket  No.  MT96- 
24-000.  tendered  for  filing  and 
acceptance  the  following  revised  tariff 
sheet  to  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1-A,  to  become 
effe<:tive  September  20.  1996: 

Substitute  .Second  Revised  Sheet  No.  293 

El  Pa.su  states  that  it  has  revised  this 
sheet  to  state  that  it  shares  with  its 
marketing  affiliates  a  microwave 
telephone  network  and  certain 
computer  programs  u.sed  for  the  limited 
purpose  of  reporting  subsidiary 
financial  accounting  data  and  human 
resources  information. 

Any  person  desiring  to  protest  said 
filing  .should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaaheU. 
Secretory. 
|FR  Doc  96-29130  Filed  11-13-96;  8:45  ami 

MUJNQ  COOC  1717-01-M 


[Pro^Mt  No*.  2860-000,  at  al.] 

Hydroalactric  Applications 
(Matropolltan  Watar  Raclamation 
District  of  Qraatar  Chicago,  at  al.); 
Notica  of  Appllcationa 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  filing:  Notice  of  Intent  To 
File  an  Application  for  a  New  License. 

b.  Project  No:  2866. 

c.  Date  filed:  October  18,  1996. 

d.  Submitted  By:  Metropolitan  Water 
Reclamation  District  of  Greater  Chicago, 
current  licensee. 

e.  Name  of  Project:  Lockport. 

/.  Location:  On  the  Chicago  Sanitary 
and  Ship  Canal,  in  the  Town  of 
Lockport,  Will  County,  Illinois. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
November  1,  1951. 

/'.  Expiration  date  of  original  license: 
November  30.  2001. 

/.  The  project  consists  of:  (1)  a  385- 
foot-long  powerhouse  containing  two 
generating  units  with  a  total  installed 
capacity  of  13.500-kW;  (2)  a  concrete 
and  masonry  dam  including  a  22-foot- 
wide  abandoned  lock,  a  20-foot-wide 
sluice-gate  section,  and  a  12-foot-wide 
non-overfiow  section;  (3)  a  530-foot-long 
fender  wall;  (4)  a  substation;  (5)  a  1- 
mile-long  access  road;  and  (6) 
appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  available 
at:  Metropolitan  Water  Reclamation 
District  of  Greater  Chicago.  5th  Floor 
Library.  100  East  Erie  Street.  Chicago,  IL 
60611^  (312)  751-5101. 

/.  FERC  contact:  Charles  T.  Raabe 
(202)219-2811. 
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m.  Pursuant  to  18  CFR  16.8. 16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  November  30, 1999. 

2  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  8498-017. 

c.  Date  Filed:  September  30,  1996. 

d.  Applicants:  Ingram  Warm  Springs 
Ranch  Partnership,  Lois  Von 
Morganroth. 

e.  Name  of  Project:  Ingram  Warm 
Springs  Ranch. 

/.  Location:  Warm  Springs  Creek,  a 
tributary  to  the  Salmon  River,  in  Custer 
County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791-825(r). 

h.  Applicants  Contact:  Lynda  Hoggan, 
P.O.  Box  1009,  Challis,  ID  83226,  (208) 
879-4712. 

/.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

/.  Comment  Date:  December  19,  1996. 

k.  Description  of  Request:  Ingram 
Warm  Springs  Ranch  Partnership 
(Ingram)  and  Lois  Von  Morganroth 
(Morganroth],  request  that  the  license 
for  the  Ingram  Warm  Springs  Ranch 
Project  be  transferred  from  Ingram  to 
Morganroth.  The  purpose  of  the  transfer 
is  to  reflect  the  sale  of  the  project  from 
Ingram  to  Morganroth. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2, 
and  D2. 

3  a.  Type  of  Application:  Amendment 
Application  to  Relocate  Boating 
Takeout. 

b.  Project  No:  2833-049. 

c.  Application  Filed:  October  8, 1996. 

d.  Applicant:  Public  Utility  District 
No.  1  of  Lewis  County. 

e.  Name  of  Project:  Cowlitz  Falls 
Project. 

/.  Location  .Cowlitz  River  in  Lewis 
County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gary  H. 
Kalich,  Public  Utility  District  No.  1  of 
Lewis  County,  321  N.W.  Pacific  Avenue, 
Chehalis,  WA  98532-0330,  (360)  748- 
9261. 

/.  FERC  Contact:  Heather  Campbell, 
(202)  219-3097. 

;.  Comment  Date:  December  19,  1996. 

k.  Description  of  Proposal:  The 
licensee  filed  an  application  to  amend 
article  42  of  its  license  which  required 
that  it  construct  a  boat  ramp  takeout  at 
the  head  of  the  project  reservoir  on  the 
Cispus  River.  The  licensee  is  proposing 
that  rafters/kayakers  use  the  take-out 


area  at  the  Cowlitz  Falls  Day  Use  Park 
in  lieu  of  the  planned  lower  Cispus 
take-out  site.  The  Day  Use  Park  contains 
a  doubly  boat  launch  with  center  dock, 
large  paved  parking  lot,  and  toilet 
facilities. 

./.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

4  a.  Type  of  Application:  Amendment 
of  Article  2. 

b.  Project  No:  6299-009. 

c.  Date  Filed:  September  13,  1996. 

d.  Applicant:  Dakota  County  Parks 
Department. 

e.  Name  of  Project:  Lake  Byllesby 
Project. 

/.  Location:  Cannon  River,  Dakota  and 
Goodhue  Counties,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Barb 
Schmidt,  Dakota  County  Parks 
Department,  8500  127th  Street  East, 
Hastings,  MN  55033,  (612)  438-4660. 

/.  FERC  Contact:  Diana  Kittle,  (202) 
208-7774. 

/.  Comment  Date:  December  19,  1996. 

k.  Description  of  Proposed  Action: 
Dakota  County,  co-exemptee  for  the 
Lake  Byllesby  Project,  requests  approval 
for  annual  winter  drawdowns  to  853.7 
feet  NGVD,  3  feet  lower  than  the  normal 
elevation.  Drawdown  of  the  reservoir 
would  commence  on  November  1  at  a 
rate  of  0.1  foot  per  day  and  continue  for 
30  days.  The  reservoir  elevation  would 
remain  at  853.7  feet  NGVD  until  spring 
flows  exceed  turbine  capacity. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

5  a.  Type  of  filing:  Notice  of  Intent  To 
File  an  Application  for  a  New  License. 

b.  Project  No.:  2077. 

c.  Date  filed:  April  22, 1996. 

d.  Submitted  By:  New  England  Power 
Company,  current  licensee. 

e.  Name  of  Project:  Fifteen  Mile  Falls. 
/.  Location:  On  the  Connecticut  River, 

in  the  Towns  of  Monroe,  Littleton,  and 
Dalton,  Grafton  and  Coos  Counties,  New 
Hampshire,  and  in  the  Towns  of  Bamet, 
Waterford,  Concord,  and  Lunenburg, 
Caledonia  and  Essex  Counties,  Vermont. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
August  1,  1951. 

I.  Expiration  date  of  original  license: 
July  31,  2001. 

/.  The  project  consists  of  three 
developments:  (1)  the  Moore 
Development,  comprising:  (a)  a  5,325- 
foot-long  dam  consisting  of  two  earth 
embankments,  a  concrete  intake  section, 
and  a  concrete  spillway;  (b)  an  11-mile- 


long  reservoir  having  a  3,490-acre 
surface  area;  (c)  a  powerhouse  having  a 
total  installed  capacity  of  140.000-kW; 
and  (d)  appurtenant  facilities. 

(2)  the  Comerford  Development, 
comprising:  (a)  a  2,253-foot-long  dam 
consisting  of  two  earth  embankments,  a 
concrete  intake  section,  and  a  concrete 
spillway;  (b)  an  8-mile-long  reservoir 
having  a  1,093-acre  surface  area;  (c)  a 
powerhouse  having  a  total  installed 
capacity  of  140,000-.kW;  and  (d) 
appurtenant  facilities. 

(3)  the  Mclndoes  Falls  Development, 
comprising:  (a)  a  730-foot-long  concrete 
gravity-type  dam;  (b)  a  5-mile-long 
reservoir  having  a  560-acre  surface  area; 
(c)  a  powerhouse  having  a  total  installed 
capacity  of  10,500-kW;  and  (d) 
appurtenant  facilities. 

The  project  has  a  total  installed 
capacity  of  290,500-kW. 

k.  Pursuant  to  J  8  CFR  16.7. 
information  on  the  project  is  available 
at:  New  England  Power  Company,  407 
Miracle  Mile.  Lebanon.  NH  03766.  (508) 
389-2859. 

/.  FERC  contact:  Charles  T.  Raabe 
(202)219-2811. 

m.  Pursuant  to  18  CFR  16.8.  16.9.  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  July  31.  1999. 

6  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2302-044. 

c.  Date  Filed:  09/30/96. 

d.  Applicant:  Central  Maine  Power 
Company  and  Union  Water  Power 
Company. 

e.  Name  of  Project:  Lewiston  Falls 
Project. 

/.  Location:  On  the  Androscoggin 
River  in  the  Cities  of  Auburn  and 
Lewiston,  Androscoggin  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Gary  A.  Boyle, 
Environmental  and  Licensing,  Central 
Maine  Power  Company,  North  Augusta 
Office  Annex,  41  Anthony  Avenue, 
Augusta.  ME  04330,  (207)  621-4447. 

I.  FERC  Contact:  Mohamad  Fayyad, 
(202) 219-2665. 

/.  Comment  Date:  December  19,  1996. 

k.  Description  of  Amendment: 
Licensee  proposes  to  delete  from  the 
license  one  of  the  project  generating 
stations,  the  Bates  No.  2  Station,  which 
has  an  installed  capacity  of  450  kW.  The 
licensee  states  that  Bates  No.  2  Station 
has  been  non-operational  since  April 
1994,  and  isn't  cost  effective  to  repair. 
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/  This  notice  also  ronsists  of  the 
following  fitnndard  para^rnphs  B.  V.\. 
and  [)2 

7n   Tvfif  of  Applii  lit  ion  Transfer  of 
Lii:«nse 

/)  Frnifcl  No    ProjtHt  No  2608-018. 

<    Dfitr  Filed  February  27.  1996. 

d  Apphcunt  Ilec.oralivH  ,Spe<:ialti(K> 
Inturniitiortiil.  Int:.  (now  Kexani  DSI 
Im:  ). 

e  Naint'  of  Pro/ect  West  Springfield. 

/.  Ijocotion:  On  the  West  field  River  in 
the  Towns  of  West  Springfield  and 
Agawani,  in  Hampden  County. 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C;.  «»S791(a)-825(r). 

h.  Applicant  Contact  Ms.  Peg^y 
Harrington.  Rexam  DSI  Inc.,  P.O.  Box 
472.')28.  Charlotte.  NC  28247. 
Telephone:  {704)  .S51-1,S00. 

(  FEHC  Contact:  Mr.  Thomas  F". 
Papsidero  (202)  219-271.'i. 

/  Comment  [kite:  December  26.  1996 

k.  Description  of  Transfer 
Appli<:alion  to  transfer  the  licen.se  for 
the  West  Springfield  Project  from 
Decorative  Spe<:ialties  International,  Inc. 
to  Rexam  DSI  Inc..  a  new  entity  created 
from  a  corporate  merger  and  re- 
structuring. 

/  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2 
and  D2 

8  a.  Type  of  Application:  Amendment 
of  Application  for  Major  License  (Notice 
of  Tendering). 

b.  Project  No .:  Ill .5 7-00 1 . 

r.  Date  filed  Oc;tober  25.  1996  (The 
original  application  was  filed  on 
October  28.  1994). 

d.  Applicant:  Rugraw.  Inc. 

e.  Name  of  Project:  Lassen  Lodge. 

/  Uication:  On  the  South  Fork  Battle 
Creek,  in  Tehama  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use.  S§791(a>-825(r). 

/».  Applicant  Contact:  fames  B. 
Tompkins.  16464  Plateau  Cin;le, 
Redding.  CA  96001.  (916)  246-010.3. 

/  FERC  Contact:  Hector  M.  Perez. 
(202) 219-2843. 

/  Brief  Description  of  Project :  The 
proposed  proje<;t.  as  amended,  would 
consist  of:  (1)  a  5-foot-high  diversion 
structure;  (2)  a  19,0(M)-fool-long 
pensto<:k;  (3)  a  powerhouse  with  7- 
megawatt  turbine-generator  unit;  (4)  a 
10-mile-long  transmission  line;  and 
other  appurtenances. 

k  With  this  notice,  we  are  initiating 
con.su Itation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  S  106.  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4 

/  In  accordance  with  section  4.32 
(b)(7)  of  the  Commission's  regulations,  if 


any  resourc:e  agency,  SHPO,  Indian 
Tribw,  or  person  believes  that  an 
additional  scientific  study  should  be 
(unducted  in  order  to  form  an  adequate, 
factual  basis  for  a  complete  analysis  of 
this  application  on  its  merits,  they  must 
file  a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
from  the  filing  date  and  serve  a  copy  of 
the  request  on  the  Applicant. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  38.5. 210.  .211,  .214. 
In  determining  the  appropriate  action  to 
lake,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl .  Filing  and  Service  of  Responsive 
[Jocuments — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  'PROTEST".  OR 
"MOTION  TO  INTERVENE'",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS,  "  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,  "  "COMPEnNG 
APPLICA'nON,  "  "PROTEST,"  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  A  copy  of  a 


notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

02.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  November  7.  1996.  Washington,  DC. 
Loia  D.  Caahell, 
Secretary. 

|FR  Doc  96-29163  Filed  11-13-96;  8:45  ami 
BIUJNQ  cooc  crn-ci-p 


[Docket  No.  MO97-»-000] 

Iroquois  Qas  Transmission  Systam, 
LP.;  Notlcs  of  Filing 

Novembers.  1996 

Take  notice  that  on  November  1, 
1996,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  filed  revisions  to 
its  standards  of  conduct  under  Order 
Nos.  497  et  seq."  and  Order  Nos.  566,  et 
seq.^  Iroquois  states  that  it  is  revising  its 
list  of  marketing  affiliates  as  a  result  of 
a  recent  restructuring.  Further,  Iroquois 
seeks  a  clarification  whether  certain 
companies  are  marketing  affiliates,  as 
defined  in  section  161.2  of  the 


<  Order  ^4o  497.  S3  FK  22139  Dune  14.  1988).  Ill 
FERC  Stall.  A  Regs.  1  30.820  (1988):  Order  No.  497- 
A.  order  on  rehearing.  54  FR  52781  (Decemtier  22. 
1989).  Ill  FERC  Suis  *  Regs.  30.868  (1989);  Order 
No.  497-B.  order  extending  luniet  dale,  55  FR 
53291  (December  28.  1990),  III  FERC  Slats.  «  Regs. 
1  30.908  (1990);  Order  No  497-C.  order  extending 
sunset  dote.  57  FR  9  (January  2.  1992).  lU  FERC 
Stals.  k  Regs.  1  30.934  (1991).  rehearing  denied.  57 
FR  5815  (February  18.  1992).  58  FERC  161.139 
(1992);  Tenneco  Gas  v.  FERC  (afTirmed  in  pari  and 
remanded  in  part).  969  F.2d  1187  (D.C  Cir.  1992): 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  Ill  FERC  Stats,  k  Rags.  1 30.958 
(December  4.  1992).  57  FR  58978  (December  14. 
1992);  Order  No.  497-E.  orrfer  on  rehearing  and 
extending  sunset  dale.  59  FR  243  (January  4.  1994). 
65  FERC  1 61 .381  (December  23,  1993):  Order  No. 
497-F.  order  denying  rettearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994),  66  FERC 
161.347  (March  24.  1994);  and  Order  No.  497-G. 
order  extending  sunget  date.  59  FR  32884  (June  27, 
1994).  Ill  FERC  Stats,  ft  Regs.  1  30.996  (June  17, 
1994). 

'Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27, 
1994).  Ill  FERC  Stats,  ft  Rags.  1  30.997  (June  17. 
1994);  Order  No.  566-A.  order  on  rehearing.  59  FR 
52896  (October  20.  1994).  69  FERC  161.044 
(October  14.  1994);  Order  No.  566-B.  order  on 
rehearing.  59  FR  65707  (December  21.  1994);  69 
FERC  161,334  (December  14,  1904). 
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Commission's  regulations,  18  CFR 
161.2. 

Iroquois  states  that  copies  of  its  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practtce  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  November 
25.  1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriation  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  )r., 
Acting  Secretary. 
IFR  Doc.  96-29189  Filed  1 1-13-96;  8:45  am) 

BILUN6  CODE  671 7-01 -M 


[Docket  No.  GT97-9-000] 

Kentucicy  West  Virginia  Gas  L.L.C.; 
Notice  of  Refund  Report 

November?,  1996. 

Take  notice  that  on  November  5, 
1996,  Kentucky  West  Virginia  Gas 
Company,  L.L.C.  (Kentucky  West)  filed 
a  Report  summarizing  the  refunds  of 
GRI  over-collections  which  were 
credited  to  the  account  of  its  sole 
eligible  customer. 

Kentucky  West  states  that  on  June  28, . 
1996,  it  received  a  refund  from  GRI  of 
$61. .342  for  collections  in  excess  of 
105%  of  Kentucky  West's  1995  GRI 
funding  level.  Kentucky  West  states  that 
it  credited  this  amount  to  the  account  of 
its  sole  eligible  firm  customer. 

Kentucky  West  states  that  a  copy  of  its 
report  has  been  served  on  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  15,  1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretory. 

IFR  Doc.  96-29129  Filed  11-13-96;  8;45  am| 

BILUNG  CODE  STU-OI-M 


[Doclcet  No.  RP96-393-001] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Cluinges  in  FERC 
Gas  Tariff 

November  8.  1996. 

Take  notice  that  on  November  6, 
1996,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filling  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  November  1,  1996: 

Fourth  Revised  Sheet  No.  1907 
Substitute  Second  Revised  Sheet  No.  1908 
Substitute  Fourth  Revised  Sheet  No.  2707 

Koch  states  that  the  |)urpose  of  this 
filing  is  to  update  the  above  listed  tariff 
sheets  by  incorporating  language,  as 
previously  approved  by  the  Commission 
in  Docket  Nos.  RP96-341-000  and 
RP96-361-000,  into  the  tariff  sheets  in 
this  proceeding.  Koch  states  that  no 
other  changes  are  being  made  at  this 
time. 

Koch  states  that  copies  of  the  filing 
are  being  served  upon  all  parties  on  the 
official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary: 

IFR  Doc.  96-29188  Filed  11-13-96;  8:45  ami 
BILUNG  CODE  CTW-OI-M 


[Docket  No.  RP97-73-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  7,  1996. 

Take  notice  that  on  November  1. 
1996,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Pro  Forma 
Third  Revised  Volume  No.  1,  the 
revised  tariff  sheets  listed  on  Appendix 
A  to  the  filing,  to  be  effective  May  1, 
1997: 

MRT  states  that  the  purpose  of  this 
filing  is  to  comply  with  Order  No.  587 
issued  July  17.  1996.  in  Docket  No. 
RM96-1-000,  as  clarified,  requiring 
interstate  gas  pipelines  to  implement 
and  follow  standardized  procedures  for 
certain  business  practices  in  accordance 
with  the  Standards  promulgated  by  the 
Gas  Industry  Standards  Board  as 
incorporated  by  reference  in  the 
Commission's  Regulations. 

MRT  states  that  copies  of  the  filing 
were  served  on  its  customers  and 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  214  and  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22,  1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  a.^ 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretary. 
iPR  Doc.  96-29134  Filed  11-13-96;  8.45  am) 

BILUNG  CODE  6717-01-M 

[Docket  No  CP97-74-000] 

National  Fuel  Gas  Supply  Corporation: 
Notice  of  Request  Under  Blanket 
Autttorization 

November  7.  1996. 

Take  notice  that  on  October  28,  !996. 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square.  Buffalo 
New  York  14203,  filed  in  Docket  No. 
CP97-74-O00,  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
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157.21 1)  for  authorization  to  construct 
and  operate  a  new  tap  that  will  render 
service  tu  an  existing  firm  transportation 
customer,  National  Fuel  Ckis 
Di.strihutiun  Corporation  (Distrihuiion). 
under  the  hianket  certificate  issued  in 
Do<;ket  No.  CPm-^-iMO.  pursuant  to 
Section  7(c)  of  the  Natursl  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  ins^wction. 

National  proposes  to  construct  and 
operate  a  new  tap  in  the  Town  of 
Anade.  Wyoming  County,  New  York, 
on  National's  Lime  PY-8.  National  .says 
the  proposed  annual  quantity  of  gas  to 
be  delivered  at  this  tap  is  estimated  to 
be  1,000  Mcf.  National  explains  that  this 
'  tap  will  provide  service  to  Distribution 
pursuant  to  National's  EFT  Rate 
S<:hedule.  National  reports  that  the 
estimated  cost  of  the  tap  will  be 
$34,000,  for  which  National  will  be 
reimbursed  by  Distribution. 

National  states  that  its  FERC:  Gas 
Tariff  does  not  prohibit  the  addition  of 
this  new  tap;  that  the  volumes  to  be 
delivered  at  the  proposed  tap  will  be 
within  the  certificated  entitlements  of 
Distribution:  and  that  the  proposed 
service  will  have  a  minimal  impact  on 
National's  peak  day  and  annual 
deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Pro<:edural  Rules  (18  CFR 
.185.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  tu  Se<:tion 
157.205  of  the  Regulations  under  the 
Natural  tins  Act  ( 18  CFR  157.205)  a 
protest  to  the  request.  If  no  prtitest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  l>e  deemed  (o 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  .U)  days  after  the  lime  allowed 
for  filing  a  protest,  the  instant  re<juost 
shall  be  trentetl  as  an  application  for 
authoriz^ition  pursuant  to  .S«:tion  7  of 
the  Natural  (ias  Act. 
Loia  D.  C',««helt. 

IFKllm    9»>-291 27  Filed  11-13-96,  8:45  ami 
■LUNQ  cooc  crir-oi-M 


P>Ockc1  No.  RP97-74-000] 

National  Fu«l  Qas  Supply  Corporation; 
Notica  of  Saction  4  Filing 

Novomtier  7.  1996 

Take  notits;  that  on  November  4, 
19*J7,  National  Fuel  Cias  Supply 
Corporation  (National  Fuel)  tendered  for 
filing  pursuant  to  .Se«:tion  4  of  the 


Natural  Gas  Act.  a  notice  of  termination 
of  gathering  services  which  National 
Fuel  currently  provides  on  non- 
jurisdictional  facilities  which  are  being 
conveyed  to  Contract  Services,  a 
producer  of  natural  gas.  in 
Pennsylvania.  National  Fuel  states  that 
no  transportation  agreement  with 
National  Fuel  will  be  terminated  as  a 
result  of  this  conveyance  and  that 
service  to  the  one  residential  customer 
served  off  these  facilities  will  not  be 
adversely  affected  by  the  conveyance.' 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C.. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  section 
154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
should  be  filed  on  or  before  November 
18,  1996.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  adion  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  CMheil, 
Secretary 
jFK  Doc.  96-29135  Filed  11-13-96:  8:45  ami 

•717-01 -« 


(Doclwt  No.  RP«ft^200-013] 

NorAm  Qas  Transmiaaion  Company; 
Notlca  of  Propoaad  Changaa  in  FERC 
Qas  Tariff 

November  7,  1996 

Take  notice  that  on  November  1. 
1996,  NorAm  Gas  Transmission 
(Company  (NGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fourth 
Revised  Volume  No   1,  the  following 
revised  tariff  sheets  to  be  effective 
November  1.  1996; 

.Seventh  Kevised  Sheet  No.  7 

OriKinal  .Sheet  No  7 A 

OriKinal  She«M  Nu  7B 

Original  Sh«!t  No  7(: 

OriKinal  Sheet  Nu.  7D 

Original  Sheet  No  7E 

OriHinal  Sheet  No.  7F 

Original  Sheet  No  7i;  " 

Originiil  Sheet  No  7H 

NGT  states  that  this  filing  includes 
N(iT's  negotiated  rates  for  November, 


'  (.AinttMl  .Svrvicas  ami  the  afiacteci  customer 
have  PnlflrMi  into  an  Aareemenl  far  the  Trangfor  of 
SHrvir  e  Th«  transfer  of  «5rvi<  p  from  National  Fuel 
( >.i.<  llislnbulion  (U)ri>oralion  to  Contract  Services  is 
<iib|iN  t  Id  ihi<  approval  of  the  Pennsylvania  t'ublu. 
I  Itililv  (ioinmisslon. 


1996.  The  above  tarifF  sheets  also- are 
being  filed  pursuant  to  the  directives  of 
the  Commission  in  its  Order  dated 
October  2,  1996.  in  Docket  No.  RP96- 
200-001,  77  FERC  161,011  (1996). 

Any  person  desiring  to  protest  the 
proposed  tariff  sheets  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington.  D.C..  20426,  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  pwrties  to 
the  proceeding.  Copies  of  this  filing  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lok  D.  Cashell. 
Secretory 
IFR  Doc.  96-29132  Filed  11-13-96;  8:45  am] 

MLLMO  cooc  trU-OI-M 


[Dodwt  No.  ER97-1 8-000) 

PAT  Powar  Company;  NoUca  of  Filing 

Novembers.  1996. 

Take  notice  that  on  November  4, 
1996.  P&T  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  18,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary 
(FR  Dor  96-29191  Filed  11-13-96;  8:45  ami 
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Poctot  No.  CP96-248-003] 

Portland  Natural  Gas  Transmission 
Systam;  Notice  of  Amendment  to 
Application  for  Authorization  to 
Oparata  Border  Facilities  and  for 
Prasidantial  Permit 

November  7,  1996. 

Take  notice  that  on  November  1, 
1996.  Portland  Natural  Gas 
Transmission  System  (PNGTS),  300 
Friberg  Parkway,  Westborough, 
Massachusetts  01581-5039,  filed  an 
amendment  to  its  application  filed 
pursuant  to  Section  3  of  the  Natural  Gas 
Act,  Sections  153.10  through  153.12  of 
the  Commission's  Regulations,  and 
Executive  Order  No.  10485,  as  amended 
by  Executive  Order  No.  12038  and 
Secretary  of  Energy  Delegation  Order 
No.  0204-112,  for  Section  3 
authorization  and  a  Presidential  Permit 
to  site,  construct,  operate  and  maintain 
pipeline  facilities  at  the  United  States- 
Canada  International  Boundary,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  PNGTS  now  seeks 
authorization  to  site,  construct,  operate 
and  maintain  approximately  500  feet  of 
either  20-inch  or  24-inch  diameter 
pipeline  in  the  town  of  Pittsburg,  New 
Hampshire,  commencing  at  the  United 
States-Canada  border  and  ending  at  a 
proposed  joint  or  bend  in  the  pipeline. 
The  accompanying  Section  7(c)  filing 
has  been  amended,  in  Docket  No.  CP96- 
249-003,  to  reflect,  inter  alia,  a  revised 
route  from  the  international  border  at 
Pittsburg,  New  Hampshire  to  Shelbume, 
New  Hampshire.  In  the  Section  7(c) 
filing,  PNGTS  filed  two  cases.  Case  No. 

1  proposes  a  20-inch  diameter  pipeline 
at  the  international  border  and  Case  No. 

2  proposes  a  24-inch  diameter  pipeline 
at  the  border.  PNGTS  has  requested  that 
both  proposals  be  granted  and  that  it 
will  inform  the  Commission,  prior  to 
construction,  whether  it  will  construct 
Case  No.  1  or  Case  No.  2. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  29,  1996.  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 


in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  3  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  PNGTS  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CaslieU, 
Secretary. 

IFR  Doc.  96-29125  Filed  11-13-96;  8:45  am) 
BILLING  COOE  C717-01-M 


[Docltet  No.  CP96-249-003] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Amendment 

November  7, 1996. 

Take  notice  that  on  November  1, 
1996.  Portland  Natural  Gas 
Transmission  System  (PNGTS),  300 
Friberg  Parkway,  Westborough, 
Massachusetts  01581-5039,  filed  in 
Docket  No.  CP96-249-003.  an 
amendment  to  its  pending  application 
in  Docket  No.  CP96-249-000  for  a 
certificate  of  public  convenience  and 
necessity,  pursuant  to  Section  7(c)  of  the 
National  Qas  Act,  to  construct  and 
operate  pipeline  facilities  for  the 
transportation  of  natural  gas  on  a  firm 
and  interruptible  basis,  all  as  more  fully 
set  forth  in  the  amendment  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  PNGTS  offers  two 
proposals  both  of  which  have  a 
proposed  in-service  date  of  November  1, 
1998.  PNGTS  proposes  in  Case  No.  1  to 
replace  approximately  91  miles  of  its 
originally  proposed  route  from  the 
international  border  near  Jay,  Vermont 
to  Shelbume,  New  Hampshire  with 
approximately  73  miles  of  pipeline  from 
the  international  border  near  Pittsburg, 
New  Hampshire  to  Shelbume,  New 
Hampshire.  PNGTS  also  proposes  to 
constmct  and  operate  three  additional 


laterals:  The  Groveton  Lateral  (0.8  miles 
of  8-inch  diameter  pipeline),  the 
Rumford-Jay  Lateral  (26.9  miles  of  10- 
inch  diameter  pipelin*  and  16.6  miles  of 
8-inch  diameter  pipeline),  and  the 
Westbrook  Lateral  (3.9  miles  of  8-inch 
diameter  pipeline).'  Four  new  meter 
stations  will  be  constructed  in 
conjunction  with  the  proposed  new 
laterals.  In  sum.  PNGTS  proposes  in 
Case  No.  1  to  construct  approximately 
224.1  miles  of  20-inch  diameter 
pipeline,  four  laterals,  and  seven 
metering  stations  with  a  capacity  of 
178,000  Mcf  per  day.  The  estimated  cost 
of  the  facilities  in  Case  No.  1  is 
$303,307,762. 

PNGTS  states  that  it  offers  Case  No.  2 
in  response  to  the  Commission's  )uly  31, 
1996  preliminary  determination  in  this 
proceeding  to  accomodate  both 
PNGTS's  volumes  as  well  as  the 
prosp>ective  deliveries  of  Maritimes  & 
Northeast  Pipeline.  L.L.C.  (Maritimes) 
under  a  joint  venture  arrangement.  In 
Case  No.  2,  PNGTS  proposes  to 
construct  along  the  same  revised  route 
and  to  constmct  the  same  laterals  and 
metering  stations  as  proposed  in  Case 
No.  1.  However,  in  Case  No.  2,  PNGTS 
proposes  to  construct  a  140.8  miles  of 
24-inch  diameter  pipeline  from  the 
international  border  near  Pittsburg,  New 
Hampshire  to  Westbrook.  Maine  and 
83.3  miles  of  30-inch  diameter  pip>eline 
from  Westbrook  to  Haverhill, 
Massachusetts.  PNGTS  insists  that  the 
Case  No.  2  facilities  can  accomodate 
Sable  Island  gas  supplies  delivered 
through  either  the  "Trans-Quebec 
Maritime  project  or  Maritimes  Phase  II. 
The  estimated  cost  of  the  facilities  in 
Case  No.  2  is  $361,412,682. 

PNGTS  requests  that  both  proposals 
be  granted  and  that  it  will  inform  the 
Commission,  prior  to  construction, 
whether  it  will  construct  Case  No.  Tor 
Case  No.  2. 

PNGTS  proposes  to  offer  firm 
transportation  service  (Rate  Schedule 
FT)  and  interruptible  transportation 
service  (Rate  Schedule  IT)  and  intends 
to  use  negotiated  rates  for  winter  period 
or  off-peak  period  services.  PNGTS 
states  that  the  rates  will  utilize  a  straight 
fixed-variable  rate  design  and  are  based 
on  a  winter-day  design  capacity  of 
178.000  MMBtu  per  day.  PNGTS  states 
that  its  rates  will  be  levelized  for  an 
initial  twenty-year  period  with  80 
percent  of  the  cost  recovered  through 
depreciation  during  the  levelization 
period.  PNGTS  has  filed  a  pro  forma 
fariff  containing  the  terms  and 


'  The  Westbrook  l.aleral  will  replace  the 
Falmoiilh  Lateral  (3.3  mile.-i  of  12-inch  pipeline) 
which  was  proposed  in  the  original  application. 
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conditions  for  its  transportation 
services 

Any  person  desirinj?  to  be  heart!  or  to 
make  any  protest  with  reference  of  said 
application  should  on  or  before 
November  29.  H)<)fi.  Tile  with  the 
Federal  Knerxy  Ke^ulalory  (iom mission. 
HHH  First  St.,  NF,  Washington.  DC. 
;i()426,  a  motion  to  iritervene  or  a  protest 
in  ac.cordance  with  the  re<juirements  of 
the  (iommission's  Rules  of  Practiiie  and 
Proced ure  ( 1 8  ( IFR  385 . 2 1 4  or  385  2 1 1 ) 
and  the  Regulations  under  the  Natural 
r,as  Act  (18  CFR  157  10).  All  protest 
nied  with  the  Commission  will  b«« 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  priK:eedinK.  Any  person  wishin){ 
to  become  a  party  to  a  proceeding  or  to 
participate  as  ir  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  sub|«N:t  to 
jurisdiction  tonlerrtx!  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Cos  Act 
and  the  (.'(immissions  Rules  of  Pra<:ti<.i> 
and  Pr(x.edure.  a  hearinx  will  tie  held 
without  further  notue  Inifom  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
fiUtd  wilhm  the  time  retjuired  hor*!in.  if 
the  Commission  on  its  own  review  (»f 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  n<M:essity   If  a  motion 
for  leave  to  intervene  is  timely  filetl.  or 
if  the  Commission  on  its  own  motion 
bttlieves  that  a  formal  hearing  is 
re(|uired,  further  luilice  of  su«  h  hearing 
will  be  duly  giv»M) 

Under  the  prcnedurij  herein  provided 
for,  unless  otherwise  advised,  it  will  \nf 
iinnu<:essarv  for  PNCi'I'S  to  appear  or  fn' 
represented  at  the  hearing. 
Loin  D.  Cashell, 
,S><  rpf(/rv 

|FK  Oo<    'H>-2m26  Firltl  II    IJ   9t.,  8  45  ami 
ULUNQ  cooc  arir-oi-M 


[Docket  No.  ER9e-2882-000] 

Russell  Enorgy  Sales  Company;  Notice 
of  Issuance  of  Order 

NovciiiImt  H    IM'H. 

Russell  Fiiergv  .Sales  (!om[)nny 
(Russell  Fnergv)  submitted  for  filing  a 
rate  schedule  under  which  Ru.ssell 
Knergv  will  engage  in  wholes^ile  eliH;tri«: 
p<iw»^r  <iiul  I'uergv  tran.sai  tioiis  as  a 
marketer   Russell  Knergy  also  reque.sted 
waiver  of  various  ('ommission 
regulations   In  particular.  Rus.sell 
Fnergy  rtjquested  that  the  Commission 


grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Russell  Energy. 

On  October  30.  1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  OfTu^  of 
Ele<:tric:  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
i.ssuances  of  securities  or  assumptions  of 
liability  by  Russell  Energy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  in  atxordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Pra<:tice  and  Pro«»dure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Russell  Energy  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect 
of  any  se<:urity  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  i:orporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  (Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Rus.sell  Finergy's  issuances 
of  se<:urities  or  assumptions  of  liability 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  29.  1996.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
(Conmiission's  Public  Reference  Branch. 
HH8  First  Street.  NF.  Washington.  DC 
20426 

l.ois  D.  C:ashell. 

Si-iTfttirv 

IKK  !)<)<    «b -291 59  Filed  1 1-13-96.  8  45  ami 

BN.UNQ  COM  t717-«1-« 


[Dockal  No.  RP«7-7fr-000] 

TransColorado  (aas  Transmission 
ComfMiny;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

NovumUff  8.  1996 

Take  notice  that  on  November  6, 
1996.  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  to  be«:ome  part  of  its  F'FIRC  Gas 
Tariff.  Original  Volume  No.  1.  the 
f()IU)wing  tariff  sheets  to  become 
effe<:tive  December  6,  1996; 


First  Revised  .Sheet  Nos.  1  through  110 
Original  Sheet  Nos.  Ill  through  408 

TransColorado  states  that  the 
tendered  tariff  sheets  are  being  filed  to 
substitute  certain  tariff  provisions  to 
reflect  a  change  in  the  pipeline  operator 
and  allow  for  the  most  efJFicient  and  cost 
effective  operation  of  the  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  F'ederal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lin  wood  A.  Watson,  Jr., 
Acting  Seiivtary 

IFRDoc.  96-29187  Filed  1 1-13-96;  8:45  nml 
WLUNQ  cooc  (Tir-OI-M 

[Docket  No.  RP97-7S-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  7.  1996. 

Take  notice  that  on  November  5, 
1996,  Williston  Basin  Interstate  Pipeline 
(Company  (Williston  Basin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  December  6,  1996: 

First  Revised  Sheet  No.  227A 
First  Revised  Sheet  No.  228 

Williston  Basin  states  that  the  revised 
tariff  sheets  will  allow  a  shipper  to 
increase  its  rate  level,  up  to  the 
maximum  lawful  rate,  in  order  to  obtain 
a  higher  .s<;heduling  priority.  Such 
shipper  must  do  so  prior  to  the 
nomination  deadline  for  the  following 
gas  day.  Williston  Basin  further  states 
that  when  it  determines  a  shipper  will 
not  have  all  its  gas  scheduled  due  to 
such  shipper's  rate  level,  Williston 
Basin  will  notify  such  shipper  by  5  p.m. 
of  such  day.  The  shipper  must  then 
notify  Williston  Basin  of  its  agreement 
to  pay  a  higher  rate  to  obtain  a  higher 
scheduling  priority  by  the  nomination 
deadline  for  the  following  gas  day. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  ' 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214,  385.211).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretary. 

|FR  Doc.  96-29136  Filed  11-13-96;  8:45  ami 
MLUNO  CODS  CTIT-OI-M 


[Docket  No.  QT97-1O-O00] 

WIHIston  Basin  Interstate  Pipeline 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  8, 1996. 

Take  notice  that  on  November  6, 
1996,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin],  tendered  for 
filing  as  part  of  its  FERC  (ias  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  November  6,  1996: 

Eleventh  Revised  Sheet  No.  778 
Twelfth  Revised  Sheet  No.  827 
Thirteenth  Revised  Sheet  No.  831 
Sixteenth  Revised  Sheet  No.  832 
Seventeenth  Revised  Sheet  No.  833 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt/Delivery  Point 
List. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Commission  and  are 


available  for  public  inspection  in  the 

Public  Refeivnce  Room, 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  E)oc.  96-29190  Filed  11-13-96;  8:45  am) 

BiLUNa  CODE  erir-oi-M 

(Docket  No.  EL87-4-000,  et  al.] 

Florida  Power  &  Light  Company,  et  al.; 
Electric  Rate  arid  Corporate  Regulation 
Filings 

November  7, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  &  Light  Company 

{Docket  No.  EL97-4-000I 

Take  notice  that  on  October  28,  1996, 
Florida  Power  &  Light  Ck)mpany 
tendered  for  filing  a  request  for  a 
declaratory  order. 

Comment  date:  November  29. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kaufinan  County  Electric  Coop.,  Inc. 

(Docket  No.  EL97-5-000I 

Take  notice  that  on  October  28,  1996. 
Kaufman  Ck>unty  Electric  Cooperative, 
Inc.  tendered  for  filing  a  Request  for 
Disclaimer  of  Jurisdiction,  or  in  the 
Alternative  Request  for  approval  of 
Agreement  and  Request  for  Waiver  of 
Certain  Regulations. 

Comment  date:  November  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  AES  Powo-,  Inc.,  R.J.  Dahnke  & 
Associates,  Mock  Energy  Services,  Inc., 
Tenneco  Enei^  Marketing  (Company, 
Vastar  Power  Marketing,  Inc.,  Wicor 
Enei^y  Services,  Inc.,  Sandia  Energy 
Resources  Qmipany 

[Docket  No.  ER94-890-011;  Docket  No. 
ER94-1 352-009;  Docket  No.  ER95-30O-0O9; 
Docket  No.  ER95-428-001;  Docket  No.  ER95- 
1685-004;  Docket  No.  ER96-34-004;  Docket 
No.  ER96-2538-001  (not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  25, 1996,  AES  Power,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  April  8,  1994,  order 
in  Docket  No.  ER94-890-000. 

On  October  16, 1996,  RJ.  Dahnke  & 
Associates  filed  certain  information  as 
required  by  the  Commission's  August 
10, 1994,  order  in  Docket  No.  ER94- 
1352-000. 

On  October  21,  1996.  Mock  Energy 
Services,  Inc.  filed  certain  information 


as  required  by  the  Commission's  March 
16,  1995,  order  in  Docket  No.  ER95- 
300-000. 

On  October  30, 1996,  Tenneco  Enei^ 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  March  30, 1995,  order  in 
Docket  No.  ER95-428-000. 

On  October  21, 1996.  Vastar  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
Octolier  26, 1995,  order  in  Docket  No. 
ER95-1685-000. 

On  October  31,  1996,  Wicor  Energy 
Services,  Inc.,  filed  certain  information 
as  required  by  the  Commission's 
November  9,  1995,  order  in  Docket  No. 
ER9fr-34-000. 

On  October  31, 1996,  Sandia  Energy 
Resources  Company  filed  certain 
information  as  required  by  the 
Commission's  October  26, 1996.  order 
in  Docket  No.  ER96-2538-0G0. 

4.  Union  Electric  Company 

IDocket  No.  ER97-285-0001 

Take  notice  that  on  October  31,  1996, 
Union  Electric  Company  (UE),  tendei«d 
for  filing  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  dated  October  29,  1996  between 
Aquila  Power  Corporation  (APC)  and 
UE.  UE  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  UE  to  provide 
transmission  service  to  APC  pursuant  to 
UE's  Open  Access  Transmission  Tariff 
filed  in  Docket  No.  OA96-50. 

Comment  date:  November  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Indiana  Michigan  Power  Company 

IDocket  No.  ER97-278-0001 

Take  notice  that  on  October  30,  1996. 
Indiana  Michigan  Power  (Company 
(I&M),  tendered  for  filing  with  the 
Commission  an  Agreement  to  Establish 
New  Delivery  Point  and  a  Mishawaka 
Operation  and  Maintenance  Agreement 
between  I&M  and  the  City  of 
Mishawaka,  Indiana  (Mishawaka), 
regarding  a  new  69  Kv  delivery  point. 
Mishawaka  currently  receives  service 
under  I&M  FERC  Electric  Tariff  WS. 
Original  Volume  No.  5. 

I&M  proposes  an  effective  date  of 
December  31, 1996.  for  the  Agreement 
to  Establish  New  Delivery  Point  and  the 
Mishawaka  Operation  and  Maintenance 
Agreement.  A  copy  of  this  filing  was 
served  upon  Mishawaka,  the  Indiana 
Utility  Regulatory  Commission,  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  November  20,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  The  Washington  Water  Power 
Company 

(Dcx^knt  Nn   EK97    27*  <)««| 

Notice  is  horeby  given  thai  effe<:tive 
the  .ll.st  day  of  i;)erernher.  1996,  Rate 
Schedule  KERC  I8«).  effective  lamiary  I. 
1993  and  filed  with  the  Kederal  Kner>{y 
Regulatory  C^ommis.sion  (FERC;),  on 
(X:tober  M).  1996,  by  The  Washington 
Water  Power  (ionipany,  is  to  be 
(.ancelled   Notice  of  the  proposed 
cancellation  is  to  be  served  upon  the 
following:  Mr.  Michael  W.  McDonald. 
General  Manager.  Northern  (^iiforniu 
Power  Agency.  180  (!irby  Way, 
Roseville.  f.alifomia  9.SB7H 

Cnmment  date:  November  20.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  Duke  Power  C>>mpany 

|Do«ket  No.  EK97-280  (KK)! 

Take  notice  that  on  October  30,  1996, 
Duke  Power  Company  (IXjke).  tendered 
for  filing  S<  hediile  MR  quarterly 
transaction  summaries  for  servif:e  under 
Dukes  FERC:  Electric  Tariff.  Original 
Volume  No.  3  for  the  quarter  ended 
September  30,  1996 

CnnimfiU  datt^  November  20,  1996,  in 
accordance  with  Standard  F'aragraph  E 
at  the  end  of  this  notice 

8.  South  (Carolina  Electric  &  Gas 
Company 

IDotket  No  EK97   281-0001 

Take  notice  that  on  0<  tober  31.  1996, 
South  {iarolina  Ele«:tri(:  &  Gas  Company 
(SC;EAG),  submitted  service  agreements 
establishing  Indu.strial  Energy 
Applications,  Inc..  (lEA),  Sonat  Power 
Marketing.  Inc.  (Sonat).  Southern 
C^ompany  Services.  In«:  (Southern),  and 
Virginia  Ele<:tri(:  and  Power  Clompany 
(Virginia)  as  customers  under  the  terms 
of  SCE&G's  Negotiated  Market  .Sales 
Tariff. 

SCE&Ci  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
servic;e  agret^menl.  Atcordingly,  SCE&(i 
requests  waiver  of  the  Commission's 
notice  requiremetJls  (Copies  of  this 
filing  werv  servttd  upon  lEA.  Sonat. 
Southern.  Virginia  and  the  South 
Carolina  PubthvService  Commission. 

Coiamrnt  (yo/c-NiJveiiiiier  21.  1996.  in 
accordatice  with  Standard  Paragraph  E 
at  th(!  eiui  of  this  nolit;e. 

9.  UtlHCorp  United  Inc. 

IDocket  No.  ER97-282-<M)0| 

Take  notice  that  on  0«  tober  31.  1996. 
UiiiClorp  United  Inc   (UtiliCorp),  filed 
servic-e  agreements  with  Minnesota 
Power  and  Light  Company  for  service 
under  its  non-firm  point-to-point  op«,'n 
access  servit;e  tariff  for  its  operating 
divisions.  Missouri  Public  Service. 


WestPlains  Energy-Colorado  and 
WestPlains  Energy-Kansas. 

Comment  date:  November  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  UtiliCorp  United  Inc. 

|D<H;kot  No  ER97-283-0OOI 

Take  notice  that  on  October  31,  1996, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
service  agreements  with  Electric 
Clearinghouse.  Inc.  for  servi(»  under  its 
non-firm  point-to-point  open  ac(»ss 
service  tariff  for  its  operating  divisions. 
Missouri  Public  Service.  WestPlains 
Energy-Colorado  and  WestPlains 
Energy-Kansas. 

Comment  date:  November  21.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Union  Electric  Company 

IDotket  No.  ER97-284-O00I 

Take  notice  that  on  October  31,  1996. 
Union  E!o<;tric  Company  (UE),  tendered 
for  filing  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  dated  October  29.  1996  between 
UtiliCorp  United  Inc.  (UUI)  and  UE.  UE 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  UE  to  provide 
transmission  service  to  UUI  pursuant  to 
UE's  Open  Access  Transmission  Tariff 
filed  in  Do<:kot  No.  OA96-50. 

Comment  date:  November  21,  1996,  in 
accordan(-.e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Union  Electric  Company 

|D«x;kct  No.  ER97-28&-OOOI 

Take  notice  that  on  October  31,  1996, 
Union  Electric  Company  (UE).  tendered 
for  filing  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  dated  C)i:tober  29,  1996  between 
Wisconsin  Electric  Power  Co.  (WEP) 
and  UE.  UE  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  UE  to 
provide  transmission  service  to  WEP 
pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-.S0. 

Comment  date:  November  21.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Washington  Water  Power 
(Company 

ILkKkot  No  ER97-287-0001 

Take  notice  that  on  October  31.  1996, 
The  Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  3.';.  13  a  revision  to 
its  Rate  Schedule  FERC  No.  105.  WWP 
requests  an  effective  date  of  |anuary  1, 
1997. 

A  copy  of  this  filing  has  been  served 
upon  Bonneville,  the  Idaho  Public 


Utilities  Commission,  and  the 
Washington  Utilities  and  Transportation 
Commission. 

Comment  date:  November  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Washington  Water  Power 
Company 

IDocket  No.  ER97-288-000I 

Take  notice  that  on  October  31,  1996, 
The  Washington  Water  Power  Company, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  a  signed 
service  agreement  under  FERC  Electric 
Tariff  Volume  No.  4  with  ConAgra 
Energy  Services,  Inc. 

Comment  date:  November  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Washington  Water  Power 
Company 

|Dtx:ket  Nn.  ER97-289-000I 

Take  notice  that  on  October  31,  1996, 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12.  an  Agreement 
For  The  Sale  Of  Firm  Capacity  And 
Firm  Energy  between  The  Washington 
Water  Power  Company  and  Cogentrix 
Energy  Power  Marketing,  Inc.  The  term 
of  the  Agreement  is  to  commence  on 
January  1,  1997  and  continue  through 
September  30.  2001. 

Comment  date:  November  21,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Carolina  Power  &  Light  Company 

(Docket  No  ER97-290-0001 

Take  notice  that  on  October  31,  1996. 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  executed 
between  CP&L  and  the  following 
Eligible  Transmission  Customers: 
Morgan  Stanley  Capital  Group,  Inc.; 
Western  Power  Services,  Inc.;  and 
Equitable  Power  Servic-es;  and  Service 
Agreements  for  Short-Term  Firm 
Transmission  Service  with  Morgan 
Stanley  Capital  Croup,  Inc.  and 
Equitable  Power  Services  Co.  Service  to 
each  Eligible  Customer  will  be  in 
accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  November  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Regirter  /  Vol.  61,  No.  221  /  Thursday,  November  14.  1996  /  Notices 


58405 


17.  Nevada  Power  Company 

[Docket  No.  OA97-2-0001 

Take  notice  that  on  October  2, 1996, 
Nevada  Power  Company  tendered  for 
filing  a  Statement  of  Policy  and  Code  of 
Conduct  concerning  open  access  and 
non-discriminatory  transmission 
services. 

Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Exeter  &  Hampton  Electric 
Company 

(Docket  No.  OA97-4-000] 

Take  notice  that  on  October  11, 1996, 
Exeter  ft  Hampton  Electric  Company 
filed  a  pro  forma  transmission  tariff  and 
proposed  rates  in  accordance  with  FERC 
Order  No.  888.  Exeter  ft  Hampton 
Electric  Company  states  that  it  served  a 
copy  of  this  filing  on  the  New 
Hampshire  Public  Utilities  Commission 
and  on  all  customers  who  have  taken 
wholesale  transmission  service  from 
Exeter  ft  Hampton  Electric  Company 
since  March  29, 1995.  Exeter  & 
Hampton  Electric  Company  requests  an 
effective  date  for  the  pro  forma 
transmission  tariff  of  July  9, 1996. 

Coiiunent  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Concord  Electric  Company 

[Docket  No.  OA97-5-4)00] 

Take  notice  that  on  October  11, 1996, 
Concord  Electric  Company  (CECO)  filed 
a  pro  forma  transmission  tariff  and 
proposed  rates  in  accordance  with  FERC 
Order  No.  888.  CECO  requests  an 
effective  date  of  July  9, 1996  for  the  pro 
forma  transmission  tariff.  CECO  states 
that  it  served  a  copy  of  this  filing  on  the 
New  Hampshire  Public  Utilities 
Commission  and  on  each  customer  that 
has  taken  wholesale  transmission 
service  from  CECO  since  March  29, 
1995. 

Comment  date:  November  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Fitchburg  Gas  and  Electric  Light 
Company 

[Docket  No.  OA97-e-O00] 

Take  notice  that  on  October  11, 1996, 
Fitchburg  Gas  and  Electric  Light 
Company  filed  a  pro  forma  transmission 
tariff  and  proposed  rates  in  accordance 
vtrith  FERC  Order  No.  888.  Fitchburg  Gas 
&  Electric  Company  states  that  it  served 
a  copy  of  this  filing  on  the 
Massachusetts  Department  of  Public 
Utihties  and  on  all  customers  who  have 
taken  wholesale  transmission  service 
from  Fitchburg  Gas  and  Electric  Light 
Company  since  March  29, 1995. 


Fitchburg  Gas  ft  Electric  Company 
requests  an  effective  date  for  Uie  pro 
forma  transmission  tariff  of  July  9, 1996. 
Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Vermont  Electric  Pomrer  Company, 
Inc 

[Docket  No.  OA97-7-O00] 

Take  notice  that  on  October  11, 1996, 
Vermont  Electric  Power  Company,  Inc. 
(VELCO)  tendered  for  filing  an  Open 
Access  Transmission  Service  Tariff  in 
compliance  with  the  Commission's 
Order  No.  888  and  the  Commission's 
"Order  on  Requests  by  Public  Utilities 
for  Waivera  of  Order  Nos.  888  and  889," 
issued  on  September  11, 1996  in 
Northern  States  Power  Company 
(Minnesota),  76  FERC  161,250.  The 
tariff  becomes  effective  October  11, 
1996. 

VELCO  states  that  it  has  served  a  copy 
of  its  compliance  filing  on  each  of  the 
Vermont  distribution  utiUties  served  by 
VELCO,  the  Vermont  Department  of 
Public  Service,  the  Vermont  Public 
Utility  Board,  all  intervenore  in  this 
proceeding  and  all  Eligible  Customers 
that  have  requested  a  copy  of  the  filing. 

Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Consolidated  Water  Power 
Company 

[Docket  No.  OA97-«-000] 

Take  notice  that  on  October  11, 1996, 
Consolidated  Water  Power  Company 
(CWPCa)  tendered  a  Section  206 
Compliance  Filing  as  required  by  the 
Commission's  Final  Open  Access  Rule. 
CWPCo  has  filed  the  Commission's 
Order  No.  888  Final  Rule  pro  forma 
Open  Access  Transmission  Tariff. 

Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Madia<m  Gas  and  Electric  Company 

[Docket  No.  OA97-9-0001 

Take  notice  that  on  October  11, 1996, 
Madison  Gas  and  Electric  Company 
(MGE)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
its  Transmission  Tariff  in  compliance 
writh  FERC  Order  888. 

MGE  states  that  a  copy  of  the  filing 
has  been  provided  to  the  PubUc  Service 
Commission  of  Wisconsin  and  the 
parties  contained  on  the  service  list  for 
this  docket. 

Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Intermountain  Rural  Electric 
Association 

(Docket  No.  OA97-l(M)00l 

Take  notice  that  on  October  11, 1996. 
the  Intermountain  Rural  Electric 
Association  tendered  for  filing  its  Open 
Access  Transmission  Tariff  in 
accordance  with  Order  No.  888  and  the 
Commission's  Order  on  Requests  for 
Waivers,  76  FERC  161,250  (1996). 

Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Edison  Sault  Electric  Company 

[Docket  No.  OA97-11-000) 

Take  notice  that  on  October  11, 1996, 
Edison  Sault  Electric  Company  (ESEC), 
in  compUance  with  the  Federal  Energy 
Regiilatory  Commission's  Order  No. 
888,  tendered  for  filing  an  informational 
filing  of  its  existing  bundled  rate 
requirements  contracts.  The 
informational  filing  sets  forth  ESEC's 
unbundled  power  and  transmission 
rates. 

Conmient  date:  November  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  OA97-1 2-000] 

Take  notice  that  on  October  1 1 .  1996. 
Central  Vermont  Pubhc  Service 
Corporation  tendered  for  filing  an 
amendment  to  its  open  access 
transmission  tariff  that  provides  for 
service  over  Central  Vermont's  share  of 
the  Phase  I  and  Phase  II  transmission 
facilities  between  Des  Cantons,  Quebec 
and  Tewksbuxy,  Massachusetts.  Central 
Vermont  requests  that  the  Commission 
waive  its  notice  of  filing  requirements 
and  allow  the  amendment  to  become 
effective  on  October  12, 1996. 

Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Edison  Sault  Electric  Company 

[Docket  No.  OA97-1 3-000) 

Take  notice  that  on  October  1 1 ,  1996, 
Edison  Sault  Electric  Company  (ESEC), 
in  compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Order  No.  888,  and  Commission's 
September  11, 1996  "Order  on  Requests 
By  Pubhc  Utilities  For  Waivers  of  Order 
Nos.  888  and  889,"  tendered  for  filing 
an  open  access  transmission  tariff. 
Pursuant  to  Order  No.  888,  ESEC's  tariff 
will  become  effective  October  11, 1996. 

Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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28.  NewCoqi  Resources,  inc. 

|l)«x;kct  Nt.  {)A«»7    14   («X)| 

r.ik«  until  e  thai  <in  (Xtober  15.  1996. 
N«w(;orp  K«soun:HS.  Inc.  (NewCorp) 
tenclortxi  tor  filing  piirsiiaiit  to  Order 
No.  HHH  its  Open  Ace  ms.s  Tariff 
Tnin.sniissinn  Tariff. 

Cntuiiu'iU  datf  N<)v«nib«r  21,  1996.  in 
nccordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

29.  Northwestern  Wisconsin  Electric 
(kimpany 

IUm  kct  N«i  (M«7-1V^)0^>| 

Take  notice  that  on  Ocitober  15.  1996. 
Northwestern  Wisconsin  Kle<:tric 
(lompany  pursuant  to  Order  No.  HHH 
tendered  for  filing  its  Pro  Fornia  Open 
Ac<:ess  Transmission  Tariff. 

Commfnt  dote:  Novomher  iJl.  1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

30.  Norlhwestem  Public  iiervice 
Company 

|l>M;k«t  N.I  ()AM7    tfMXKII 

Take  notice  that  on  (Xtolwr  15,  1996. 
Northwestern  Public  Servitie  Company 
(Northwestern)  tendered  for  fdingan 
informational  filing  of  documents 
determining  the  transrnis.sion  rate  for 
three  municipalities  served  by 
Northwesterfi  as  mcnimental  customers. 

Coninwnt  datf  November  l\.  1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

31.  New  York  Slate  Electric  h  Gas 
(>>rporation 

|I)iMk(ttNii  ()A47-|H^-000| 

Take  notice  that  on  Oi;lol)er  17,  1996, 
Now  York  .State  Fle<:tric  A  Vms 
(iorporation  lender»fd  for  filing  in 
c:ompliaiu  e  with  the  (Commissions 
Final  Rule  in  l>xjiel  Nos  RM95-H-()()<) 
and  RM94-7-<)()l.  "Promjiting 
Wholesale  (iompetition  Through  Op«n 
Access  Noii-dis<:ri minatory 
Transmission  Services  by  Public 
Utilities;  Reiovery  of  .Strandetl  Costs  by 
Public  Utilities  and  Transmitting 
Utilities.-  Ill  FFRC  .Sluts  A  Regs 
1  ;U,tl.»fi  (Order  No  HHH).  information 
regarding  unbtindled  transmission  rates 
for  rttquiremenis  contracts  customers 

NY.SFC;  has  rwjuesled  waiver  of  the 
filing  and  nolic  tt  retpiiremenis  of  the 
Commis-sion's  regulations  for  good 
cause  shown 

NY.SFC ;  served  (.opies  of  the  filing 
upon  Its  existing  re<|uin>menls  contract 
customers  and  the  stale  r«!gulatory 
authorilv  for  each  state  in  which  its 
existing  r«!qiiirements  contrai:! 
customers  ar*i  s««rvetl 

Coninifnt  ddlr  NovemlH»r  21,  1«>96,  in 
a<:cordance  with  .Standard  Paragraph  F 
at  the  end  of  this  notice. 


32.  The  Washington  Water  Power 
(Company  Public  Utility  District  No.  1  of 
Chelan  County,  Washington,  Public 
Utility  District  No.  2  of  Grant  County, 
Washington,  and  Public  Utility  District 
No.  1  of  Douglas  County,  Washington 

|l)n»;kot  No  l)A97-20-000| 

Take  notice  that  on  0«:tober  30.  1996. 
Washington  Water  Power  Company. 
Public  Utility  District  No.  1  of  Chelan 
(County,  Washington,  Public  Utility 
District  No.  2  of  Grant  County, 
Washington,  and  Public  Utility  District 
No.  1  of  Douglas  County.  Washington 
tendered  for  filing  on  Application  for  a 
Declaratory  Order  determining  that  the 
Agreement  for  the  Hourly  Coordination 
of  Proie<:ts  on  the  Mid-Columbia  River 
(HCj\M)  is  outside  of  the  scope  of  Order 
No.  HHH,  or  in  the  alternative,  an  Order 
(.ranting  Waiver  of  all  the  requirements 
imposed  by  Order  No.  888. 

(copies  of  the  filing  were  supplied  to 
the  parlies  to  the  Agreement  for  the 
Hourly  Coordination  of  Projects  on  the 
Mid-Columbia  River. 

Comment  date:  November  21.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  The  Washington  Water  Power 
Company  Public  Utility  District  No.  1  of 
(Jtelan  ciounty.  Washington,  and  Public 
Utility  District  No.  1  of  Douglas  County, 
Washington 

|l)«n  kPl  N<i  ()A97-2 1-000] 

Take  notice  that  on  O:tober  30.  1996. 
The  Washington  Water  Power  Company, 
Public  Utility  District  No.  1  of  Chelan 
(County,  Washington,  and  Public  Utility 
District  No.  1  of  Douglas  County, 
Washington  tendered  for  filing  an 
Application  for  an  order  determining 
that  the  1996  Pacifit;  Northwest 
(C(x>rdi nation  Agreement  and  the  1964 
Pacific  Northwest  Cxx)rdination 
Agreement  are  outside  of  the  scope  of 
Order  No.  HHH,  or.  in  the  alternative,  an 
order  granting  waiver  of  all  the 
r»'()iimnnents  imposed  by  Oder  No. 
HHH 

(Copies  of  the  filing  were  supplied  to 
the  parties  to  the  1996  Pacific  Northwest 
(Coordination  Agreement  and  the  1964 
Pa<:ifi«,  Northwest  (Coordination 
Agreement 

(Comment  date:  November  21,  1996,  in 
nccordanct*  with  Standard  Paragraph  F 
at  the  end  of  this  notic:e. 

Standard  Paragraph 

F.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Kmleral  Energy  Regulatory  (Commission. 
88H  First  Strt»et.  N  F  ,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  (Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  3fl5.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
(xjnsidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bec;ome  a  party 
must  file  a  motion  to  intervene.  CCopies 
of  this  filing  are  on  file  with  the 
CCommission  and  are  available  for  public 
inspe<:tion. 
Lois  D.  Casfaell. 
Set:retary. 

jFR  Dcx:  96-29162  Filed  1 1-13-96;  8.45  ami 
BILUMO  cooc  criz-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Conmton  S«nse  Initiative  Council 
(CSIC) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
CSIC  Petroleum  Refining,  Printing,  Iron 
and  Steel.  Metal  Finishing,  and 
Automobile  Manufacturing  Sector 
Subcommittee  Meetings;  Open 
Meetings. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463.  notice  is  hereby  given  that  the 
Printing.  Petroleum  Refining,  Iron  and 
Steel,  Metal  Finishing,  and  Automobile 
Sector  Subcommittees  of  the  Common 
Sense  Initiative  Council,  will  meet  on 
the  dates  and  limes  described  below.  All 
meetings  are  open  to  the  public.  Seating 
at  all  five  meetings  will  be  on  a  first- 
come  basis  and  limited  time  will  be 
provided  for  public  comment.  For 
further  information  concerning  specific        ' 
meetings,  please  contact  the  individuals 
listed  with  the  five  Sector 
Subcommittee  announcements  below. 

(1)  Petroleum  Refining  Sector 
Subcommittee  Meeting — December  4, 
1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Petroleum 
Refining  Se<:tor  Subcommittee  on 
Wednesday.  December  4.  1996.  from 
approximately  8:30  a.m.  PST  until  4:30 
p.m.  PST.  The  meeting  will  be  held  at 
the  Madison  Hotel.  515  Madison  Street. 
Seattle.  Washington  98104.  The 
telephone  numter  is  206-583-0300. 

The  Equipment  I>eaks  and  One-Stop/ 
Public  Access  Workgroups  will  meet  the 
previous  day.  Tuesday,  December  3, 
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1996,  from  approximately  1:30  p.m.  PST 
until  approximately  6:00  p.m.  PST.  The 
workgroup  meetings  will  also  be  held  at 
the  Madison  Hotel. 

The  two  workgroups  will  update  the 
Petroleum  Refining  Sector 
Subcommittee  on  the  status  of  their 
projects.  The  Subcommittee  also 
anticipates  a  discussion  on  the  two-year 
assessment  of  the  Petroleum  Refining 
Sector  Subcommittee,  as  well  as  future 
plans  of  the  Subcommittee. 

For  further  information  concerning 
this  meeting  of  the  Petroleum  Refining 
Sector  Subcommittee,  please  contact 
either  Meg  Kelly,  Designated  Federal 
Officer  (DFO)  at  EPA,  401  M  Street. 
S.W.,  Washington,  DC,  by  telephone  on 
(703)  603-7188  or  by  e-mail  at 
kelly.margaret  @epamail.epa.gov.;  or 
Craig  Weeks,  Alternate  DFO.  at  EPA, 
Region  VI  by  telephone  on  (214)  665- 
7505  or  by  e-mail  at 
weeks. craig@epamail, epa.gov. 

(2)  Printing  Sector  Subcommittee — 
December  4, 1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Printing 
Sector  Subcommittee  on  Wednesday. 
December  4,  1996,  from  approximately 
1:00  p.m.  CST  until  4:00  p.m  CST.  The 
meeting  will  be  held  at  the  St.  Louis 
Airport  Hilton  in  St.  Louis,  Missouri. 
The  telephone  number  is  314—426- 
5500.  The  New  York  City  Education 
Project  Team  (NYCEPT)  and  the  Multi- 
Media  Flexible  Permit  Project  Team  will 
hold  meetings  the  previous  day, 
Tuesday,  December  3,  1996,  from  9:00 
a.m.  CST  until  5:00  p.m.  CST,  and  again 
the  morning  of  the  Subcommittee 
Meeting.  Wednesday,  December  4,  1996, 
from  900  a.m.  CST  until  noon  CST.  The 
project  teams  meetings  will  also  be  held 
at  the  St.  Louis  Airport  Hilton.  The 
purpose  of  the  Subcommittee  meeting  is 
to  discuss  the  continued  progress  of  the 
two  project  teams.  The  NYCEPT  will  be 
reporting  on  project  developments  in 
technical  assistance  and  community 
involvement.  The  Multi-media  Flexible 
Permit  Project  Team  will  be  reporting 
on  the  results  of  exploring  major 
sources,  public  participation,  and 
thresholds  for  the  proposed  permit. 

For  further  information  concerning 
meeting  times  and  agenda  of  the 
Printing  Sector  Subcommittee,  please 
contact  Frank  Finamore,  DFO,  at  EPA 
on  (202)  564-7039  in  Washington,  DC  or 
Mick  Kulik,  Alternate  DFO  at  EPA 
Region  3  on  (215)  566-5337  in 
Philadelphia,  PA. 


(3)  Iron  and  Steel  Sector 
Subcommittee — ^December  5, 1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Iron  and 
Steel  Sector  Subcommittee  on 
Thursday,  December  5,  1996,  in  Old 
Town,  Alexandria,  Virginia.  The 
meeting  will  begin  at  8:00  a.m.  EST  and 
will  run  until  4:00  p.m.  EST.  The 
meeting  will  be  held  at  the  Holiday  Inn 
Hotel  and  Suites,  625  First  Street, 
Alexandria,  Virginia.  The 
Subcommittee's  four  work  groups  will 
meet  the  preceding  day,  Wednesday, 
December  4, 1996,  from  approximately 
10:00  a.m.  EST  to  5:00  p.m..  EST.  They 
will  afso  meet  at  the  Holiday  Inn  and 
Suites.  Additionally,  the 
Subcommittee's  Innovative  Technology 
Workgroup,  in  conjunction  with  the 
Environmental  Law  Institute,  is  hosting 
on  Tuesday,  December  3, 1996,  a  one- 
day  workshop  to  discuss  issues 
surrounding  the  use  of  acid  and  steel 
pickling,  the  subsequent  generation  of 
spent  pickle  liquor,  and  current  and 
potential  management  alternatives  for 
its  reduction,  recycling,  and  reuse. 

The  Iron  and  Steel  Subcommittee  has 
created  four  work  groups  which  are 
responsible  for  proposing  to  the  full 
Subcommittee  for  its  review  and 
approval  potential  activities  or  projects 
that  the  Subcommittee  will  undertake, 
and  for  carrying  out  projects  once 
approved.  The  Subcommittee  has 
approved  nine  projects  (Brownsfields, 
Consolidated  Multi-media  Reporting, 
Alternative  compliance  Strategy,  Iron 
and  Steel  Web  Site,  Barriers  to  the  Use 
of  Innovative  Technology,  Spent  Pickle 
Liquor  Conference,  Multi-media 
Permitting,  Permit  Issues,  and 
Community  Involvement).  The  purpose 
of  this  meeting  is  to  discuss  the  status 
of  these  projects  and  other  projects 
under  development,  and  to  review  any 
recommendations  that  the  workgroups 
propose.  Additionally,  EPA  will  give  a 
brief  presentation  on  its  current 
activities  regarding  the  development  of 
an  effluent  guideline  to  cover  water 
discharges  from  the  iron  and  steel 
industry,  and  the  Subcommittee  will 
discuss  the  results  of  a  self-evaluation 
and  future  membership 
recommendations. 

For  further  information  concerning 
this  Iron  and  Steel  Sector  Subcommittee 
Meeting,  please  call  Ms.  Judith  Hecht  at 
EPA  (202)  260-5682  in  Washington.  DC. 

(4)  Metal  Finishing  Sector 
Subcommittee — December  9-11, 1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Metal 


Finishing  Sector  Subcommittee  on 
December  10  and  11, 1996,  from 
approximately  9:00  a.m.  MST  to  4:00 
p.m.  MST  and  will  include  breakout 
sessions  for  the  sector  subcommittee 
woriegroups.  The  meeting  will  be  held  at 
the  Tempe  Mission  Palms  Hotel.  60  East 
5th  Street,  Tempe,  Arizona.  The 
telephone  number  is  602-694-1400. 

Tne  Metal  Finishing  Sector 
Subcommittee  anticipates  focusing  on  a 
number  of  topics,  including  the 
subcommittee's  strategic  goals  initiative, 
RIITE  reporting  project,  and  research 
and  technology  projects. 

For  further  irvtormation  concerning 
meeting  times  and  agenda  of  the  Metal 
Finishing  Sector  Subcommittee,  please 
contact  Bob  Benson.  DFO,  at  EPA  by 
telephone  on  (202)  260-8668  in 
Washington,  DC,  or  by  fax  at  260-8662. 

(5)  Automobile  Manufacturing  Sector 
Subcommittee — December  12. 1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Automobile 
Manufacturing  Sector  Subcommittee  on 
Thursday,  E)ecember  12,  1996.  from  8:30 
a.m.,  EST  until  3:30  p.m.,  EST.  The 
meeting  will  be  at  the  Omni  Shoreham 
Hotel,  2500  Calvert  Street,  N.W.. 
Washington,  DC.  The  telephone  number 
is (202) 234-0700. 

The  purpose  of  the  meeting  is  to 
review  and  discuss  workplans  and 
reports  from  the  Life  Cycle  Management 
Supplier  Partnership  Team  and  the 
Alternative  Strategies  Regulatory 
Systems  and  Community  Team.  The 
Alternative  Strategies  Regulatory 
Systems  and  Community  Team  will 
present  draft  principles  for  an 
alternative  system  to  the  Subcommittee 
for  further  discussion  and  decision.  The 
Subcommittee  will  continue  exploring 
other  regulatory  change  opportunities 
presented  in  the  September  meeting. 

For  further  information  concerning 
this  Automobile  Manufacturing  Sector 
Subcommittee  meeting,  please  contact 
either  Alan  W.  Powell,  DFO.  at  EPA, 
Region  4,  by  telephone  on  (404)  562- 
9045,  by  fax  on  (404)  562-9019  or  by 
mail  at  100  Alabama  Street.  S.W., 
Atlanta,  Georgia  30303;  or  Keith  Mason, 
Alternate  DFO,  at  EPA  (202)  260-1360. 

Inspection  of  Subcommittee 
Documents:  Documents  relating  to  the 
above  Sector  Subcommittee 
announcements,  will  be  publicly 
available  at  the  meeting.  Thereafter, 
these  documents,  together  with  the 
official  minutes  for  the  meetings,  will  be 
available  for  public  inspection  in  room 
2821M  of  EPA  Headquarters,  Common 
Sense  Initiative  Staff,  4fll  M  Street,  SW, 
Washington,  DC  20460.  telephone 
number  202-260-7417.  Common  Sense 
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InitialivH  information  can  be  accessed 
elm.1ronu:dlly  through  contacting 
Katherine  Brown  at 
hrownkathnrinos^  paniail.epa.gov. 

[hilml   Novnmbt^r  7.  19«M> 
Pru«l«nc«  (ktforth, 

Ik'siUnalfH  h'fdt^nil  ( >ffii:ffr 

|FK  IXx    'Hi  24177  Filod  n-U-96;  8:45  ami 

■H.UNO  cooc  taw  M  y 


[FRL-6461-0] 

Notic«  Of  Pubitc  Meetings  on  Drinking 
Water  Issues 

Notice  i.s  hereby  given  that  the 
Fnvironmental  Prole<;tion  Agency  (EPA) 
is  holding  a  public  meeting  on 
November  21  and  22,  1996,  for  the 
purpose  of  information  exchange  on 
issues  related  to  the  development  of 
rules  to  address  microbial  contaminants 
and  disinfectants/disinfet.iion 
byproducis  in  drinliing  water.  The 
meeting  will  focus  on  the  need  for 
expedited  development  of  an  Interim 
Knhanced  Surface  Water  Treatment  Rule 
and  a  Stage  I  Oisinfectants/Disinfet.iion 
Byproducts  Rule  to  enable  the  Agency 
to  meet  statutory  deadlines  for  these 
rules  established  as  part  of  the  re<:ently 
reauthorized  Safe  Drinliing  Water  Act. 
Topics  for  discussion  will  include:  (1) 
options  for  regulatory  policy 
alternatives;  (2)  issues  and  concerns 
pertaining  to  these  options:  (3)  existing 
information  that  may  be  available  and 
what  analyses  of  this  information  would 
he  helpful  to  resolve  i.ssues  and 
concerns:  and  (4)  next  steps  and 
approaches  to  nilo  development. 

FPA  is  inviting  all  interested  members 
of  the  public  to  participate  in  the 
meeting,  which  will  ht)  held  at  the 
Center  for  Knvironmental  Dispute 
Resolution  (RI-JSOLVK).  2H28 
Pennsylvania  Avenue.  Northwest, 
Washington.  [).('.  A  limited  number  of 
phone  lines  will  t)e  available  to  enable 
attendance  by  teltMionfennice  also. 
He<.ause  of  limitations  on  conferttnce 
room  seiiting.  memU^rs  of  the  public 
who  are  interested  in  attending  art; 
requeslwl  to  contact  Klizalwlh  Corr  of 
KPA's  Office  of  Ground  Water  and 
Drinking  Water  at  (21)2)  2»>(M<9()7  prior 
to  the  First  day  of  the  meeting.  Inquiries 
regarding  the  availability  of  phone  lines 
should  also  bt-  dire«:ted  to  Ms  (^orr. 

OhIimI    NovfiiilxT  12.  I'jyti 
Cynihia  C  I)ou|(berly. 

Ihrfctor.  Offitt'o/  (irniind  Waltr  unci  Drinking 

Wdtfc 

jf'K  Odc  96-29350  F'lled  It    Mm.  8  45  ami 
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(FRL-«a01-8] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  atv  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740.  please 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SURPtEMENTARV  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

Oh4B  Approvals 

EPA  ICR  No.  1654.02;  Reporting 
Requirements  under  EPA's  Water 
Alliances  for  Voluntary  Efficiency 
(WAVE)  Program;  was  approved  10/31/ 
96;  OMB  No.  2040-0164;  expires  10/31/ 
99. 

EPA  ICR  No.  1156.07;  NSPS  for 
Synthetic  Fiber  Production — Subpart 
HHH;  was  approved  10/31/96;  OMB  No. 
2060-0059;  expires  10/31/99. 

EPA  ICR  No.  1787.01:  1996  Metal 
Products  and  Machinery  Industry  Phase 
II  Survey;  was  approved  10/30/96;  OMB 
No.  2040-0184;  expires  10/31/99. 

P:PA  ICR  No  0659.07;  NSPS  for  Urge 
Appliance  Surface  Coating  Operations — 
Subpart  SS;  was  approved  10/23/96; 
OMB  No.  2060-0108;  expires  10/31/99. 

EPA  ICR  0660.06;  NSPS  for  Metal  Coil 
Surface  Coating  Operations — Subpart 
TT;  was  approved  10/23/96;  OMB  No. 
2060-0107;  expires  10/31/99. 

EPA  ICR  No.  0002.08;  National 
Pretreatment  Program;  was  approved 
10/18/96;  OMB  No.  2040-<K)09;  expires 
10/31/99. 

FPA  ICR  No.  1571.05;  General 
Hazardous  Waste  Facility  Standards; 
was  approved  11/04/96;  OMB  No.  2050- 
0120,  expires  11/30/99. 

FPA  ICR  No.  0328.05;  Spill 
Prevention.  Control,  and 
(iountemieasure  Plans;  was  approved 
1 1/04/96;  OMB  No.  2050-0021;  expires 
05/31/98. 


OMB  Extension  of  Expiration  Date 

EPA  ICR  No.  1064.06;  NSPS  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations — Subpart 
MM;  OMB  No.  2060-0034;  expiration 
date  was  extended  to  01/31/97. 

EPA  Withdrawals 

EPA  ICR  No.  1064.07;  NSPS  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations;  was 
withdrawn  by  EPA  10/29/96. 

Dated:  November  7. 1996. 
loseph  Ratier, 

Director.  Regulatory  Information  Division. 
|FR  Doc.  96-29175  Filed  lt-13-96:  8:45  am) 
■lUJNo  cooc  urn  ao  m 

[OPPT&-00197;  FRL-6394-^] 

National  Lead  Laboratory 
Accreditation  Program  (NLLAP); 
Notice  of  Availatiillty  of  Revisions  to 
the  NLLAP 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  revisions  to  EPA's 
National  Lead  Laboratory  Accreditation 
Program  (NLLAP)  in  the  document 
entitled  "Laboratory  Quality  System 
Requirements  (LQSR)  Revision  2.0" 
dated  August  1.  1996.  Revisions  to  the 
LQSR  include  the  expansion  of  NLLAP 
to  cover  laboratory  analysis  programs 
for  lead  which  can  be  conducted  in  the 
Held  (field  operation  laboratories)  and 
revised  training  requirements  for 
laboratory  personnel. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  John  Scalera, 
Chemical  Management  Division  (7404), 
Environmental  Protection  Agency. 
Office  of  Pollution  Prevention  and 
Toxics.  401  M  St..  SW..  Washington,  DC 
20460.  Telephone:  202-260-6709.  e^ 
mail:  scalera.john@epamail.epa.gov. 

For  general  information:  The  National 
Lead  Information  Center  Clearinghouse, 
1019  19th  St..  NW..  Suite  401. 
Washington.  DC  20036-5105.  Toll  free: 
1-800-424-LEAD.  Fax:  (202)  659-1192. 

Copies  of  the  LQSR  Revision  2.0  can 
be  obtained  from  the  National  Lead 
Information  Center  Clearinghouse. 
SUPPt.EMB<TARY  INFORMATION:  Under  the 
Congressional  mandate  stated  in  section 
405(b)  of  Title  X.  The  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  EPA  has  established  the  National 
Lead  Laboratory  Accreditation  Program 
(NLLAP).  The  program  has  been 
established  by  EPA  in  order  to  assure 
the  public  that  analytical  laboratories 


Federal  Register  /  VoL  61.  No.  221  /  Thursday,  November  14,  1996  /  Notices  58409 


recognized  by  the  EPA  NLLAP  have 
demonstrated  they  are  capable  of 
analyzing  for  lead  in  paint  chip,  dust, 
and/or  soil  samples.  A  list  of  EPA 
recognized  laboratories  (NLLAP  List)  is 
updated  on  a  periodic  basis  and  is 
available  from  the  National  Lead 
Information  Center  Clearinghouse  upon 
request  (1-800-424-LEAD). 

Dated:  November  7,  1996. 
William  H.  Sanders  ID. 
Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  96-29181  Filed  11-13-96;  8.45  ami 
BILUNQ  CODE  «660-«»-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

Novembers.  1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperworlc  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  January  13,  1997. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications  Commission.  Room 
234,  1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 


information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMBHTARY  INFORMATION: 

OhdB  Appmval  Number:  New 
Collection. 

Title:  Application  for  Station 
Authorization  in  the  Microwave 
Services  (Parts  74  and  101). 

Form  No.:  FCC  415/415T. 

Type  of  Review:  New  Collection. 

Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  State,  Local  or  Tribal 
Government;  not-for-profit  institutions. 

Number  of  Respondents:  20,000. 

Estimated  Time  Per  Response:  7 
hours. 

Total  Annual  Burden:  140,000  hours. 

Needs  and  Uses:  This  collection  of 
information  is  required  by  the 
Telecommunications  Act,  47  U.S.C.  308, 
and  Commission  Rules  1.922, 1.924, 
1.926,  73.3500, 101.13,  and  101.15.As  a 
result  of  WT  Docket  No.  94-148,  FCC 
96-51,  adopted  February  8,  1996  and 
released  February  29, 1996,  Private 
Operational  Fixed  Microwave  Services 
and  Common  Carrier  services  were 
combined  under  a  new  rule  Part  101, 
effective  August  1, 1996.  FCC  Form  415 
was  developed  so  that  one  common 
application  form  would  be  used  and  to 
streamline  filing  and  processing  as 
specified  in  the  new  Part  101.  This 
combined  form  will  replace  FCC  Forms 
402  and  494,  and  Forms  313.  430  and 
703  for  Microwave  services.  Once  the 
new  form  is  implemented,  a  public 
notice  will  be  released  announcing  the 
obsoletion  of  these  forms. 

FCC  Form  415  is  used  to  apply,  or  to 
amend  a  pending  application,  for  an 
authorization  to  operate  a  radio  station 
in  47  CFR  Part  101,  Fixed  Microwave 
Services,  and  47  CFR  Part  74,  Subpart 
E,  Aural  Broadcast  Auxiliary  Stations 
and  Subpart  F,  Television  Broadcast 
Auxiliary  Stations.  Purposes  of  filing 
include  New,  Modification,  Renewal, 
Reinstatement,  and  Amend  a  Fending 
Application.  Private  Operational  Fixed 
and  Broadcast  applicants  may  use  it  to 
apply  for  a  full  assignment  of  a  radio 
station  authorization  and  a  Transfer  of 
Control.  Private  and  Common  Carrier 
applicants  may  use  it  to  apply  for  a 
Minor  Modification  and  to  request 
authorization  of  a  developmental 
station.  Common  Carrier  applicants  may 
request  authorization  to  convert  from 
Private  to  Common  Carrier. 

If  certain  conditions  are  met, 
applicants  may  self-certify  and  operate 
under  a  Conditional  Temporary 
Authorization  (FCC  415T)  which  is 
included  in  the  FCC  415  application 
package. 


OMB  Appmval  Number:  New 
Collection. 

Title:  Application  for  Electronic 
Renewal  of  Wireless  Radio  Services 
Authorizations. 

Form  No.  FCC  900. 

Type  of  Review:  New  Collection. 

Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  State,  Local  or  Tribal 
Government;  not-for-profit  institutions; 
Farms;  Federal  Government. 

Number  of  Respondents:  35.255. 

Estimated  Time  Per  Response:  10 
minutes  (.166). 

Total  Annual  Burden:  5.852  hours. 

Needs  and  Uses:  This  "generic" 
renewal  application,  FCC  Form  900. 
may  be  used  in  lieu  of  FCC  Forms  313R. 
402R,  405.  405A,  405B,  452R,  574R  and 
610R,  to  file  electronically  for  renewal 
of  a  Wireless  Radio  Services 
authorization.  Concurrent  with  renewal, 
applicants  may  also  request  a  change  of 
licensee  name  (with  no  change  to 
corporate  structure,  ownership  or 
control),  change  of  mailing  address, 
change  the  name  of  their  ship,  add  an 
official  ship  number,  re-instate  a  Land 
Mobile  license,  and  notify  the 
Commission  of  a  change  in  the  number 
of  mobiles/ pagers  for  a  Land  Mobile 
license 

This  "generic"  renewal  form  for 
electronic  filing  will  greatly  reduce  the 
burden  to  the  applicant  and  provide  an 
immediate  confirmation  that  the 
renewal  has  been  filed  giving  them 
continued  authority  to  operate  until  the 
renewed  license  has  been  received. 

OMB  Approval  Number:  3060-0035. 

Title:  Application  for  Renewal  of 
Auxiliary  Broadcast  Remote  Pickup  or 
Low  Power  License. 

Form  No.;  FCC  3 13R. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  30 
minutes  (.50). 

Total  Annual  Burden:  25  hours. 

Needs  and  Uses:  FCC  313-R  is  used 
by  licensees  of  remote  pickup  and  low 
power  stations  that  are  not  broadca.st 
licensees  (e.g..  cable  operators,  network 
entities,  international  broadcast 
services,  motion  picture  producers  and 
television  producers)  to  renew  their 
auxiliary  broadcast  license.  Statutory 
authority  for  this  collection  of 
information  is  contained  in  Setrtion  307 
of  the  Communications  Ac;l.  It  is  also 
required  by  47  CFR  73.3500  and 
73.3539. 

The  Commission  intends  to  revise  the 
application  to  include  a  pla(;e  for  the 
applicant  to  provide  an  Internet  address 
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and  a  Taxpayer  Identification  Number. 
The  Internet  address  will  provide  the 
FCC  with  another  media  of  contacting 
the  applicant  with  questions  about  their 
application  and  the  Taxpayer 
identiTication  Number  is  required  to 
comply  with  the  Debt  Collection 
Improvement  Act  of  1996.  The  anti-drug 
statement  has  been  added  to  the  items 
the  applicant  certifies  to  when  signing 
the  application.  The  Certificate  of 
Renewal  at  the  bottom  of  the  application 
has  been  removed  because  the 
Certificate  of  Renewal  is  computer 
generated  on  laser  printer  and  is  no 
longer  needed.  In  the  near  future,  the 
Commission  will  implement  electronic 
filing  for  this  type  of  renewal  as  part  of 
a  "generic  renewal".  FCC  Form  900.  The 
burden  will  be  adjusted  accordingly 
once  this  new  form  has  been 
implemented  and  frequency  of  use  has 
been  determined. 

As  a  result  of  Part  101  becoming 
effective  August  1.  1996.  Part  74 
licensees  (television  auxiliary  and  aural 
studio  link)  are  no  longer  required  to 
use  this  form  to  renew  their  licenses. 
The  number  of  respondents  in  this 
category  was  extremely  low  and  since 
the  estimate  of  number  of  respondents 
can  vary  in  the  remaining  services,  the 
number  of  respondents  is  not  being 
revised. 

OMB  AppmvaJ  Number:  3060-0093 

Title  Application  for  Renewal  of 
Radio  Station  License  in  Specified 
Services 

Form  No.:  FCC  405 

Type  of  Review  Revision  to  an 
existing  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents  540 

Estimated  Time  Per  Response:  2.25 
hours 

Total  Annual  Burden   1.215  hours 

Needs  and  Uses:  FCC  405  is  used  by 
all  common  carriers  and  Multipoint 
Distribution  Service  non-common 
carriers  to  apply  for  renewal  of  radio 
station  licenses.  Section  307(c)  of  the 
Communic:ations  Act  limits  the  term  of 
common  carrier  radio  license  to  ten 
years  and  requires  that  written 
applications  be  submitted  for  renewal 
FCC  Form  405  is  required  by  CFR  Parts 
5.  21.  22.  23.  25  and  101  (effective 
August  1.  1996) 

We  intend  to  revise  the  form  to 
include  a  place  for  the  applicant  to 
provide  an  Internet  address  and  a 
Taxpayer  Identification  Number  The 
Internet  address  will  provide  the  FCC 
with  another  media  to  contact  the 
applicant  with  questions  about  the 
application  and  the  Taxpayer 
identification  Number  is  required  to 
comply  with  the  Debt  Collection 


Improvement  Act  of  1996.  The 
questions  relating  to  NEPA  and  Anti- 
Drug  Certification  will  be  deleted  and 
certification  to  these  items  will  be 
included  in  the  Certification  text, 
eliminating  the  "yes"  and  "no" 
responses. 

In  the  near  future,  the  Commission 
plans  to  implement  electronic  filing  for 
this  type  of  renewal  as  part  of  the 
"generic  renewal"  FCC  Form  900.  The 
burden  for  FCC  Form  405  will  be 
adjusted  accordingly  once  this  new 
electronic  renewal  form  has  been 
implemented  and  frequency  of  use  can 
be  determined. 

OMB  Approval  Number:  3060-0127. 

Title:  Assignment  of  Authorization. 

Form  No  :  FCC  1046. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals;  Business  or 
other  for-profit;  State  or  local 
governments;  Non-profit. 

Number  of  Respondents:  6,000. 

Estimatea  Time  Per  Response:  5 
minutes  (.083). 

Total  Annual  Burden:  498  hours. 

Needs  and  Uses:  This  form  is  required 
by  the  Communications  Act, 
International  Treaties  and  FCC  Rules  47 
CFR  Parts  1.922.  1  924.  80.19.  87.21. 
90.119  and  Part  101.  To  assign 
authorization  of  radio  station  to  another 
entity,  the  assignor  must,  in  writing, 
assign  all  right,  title  and  interest  of  the 
authorization  to  the  other  entity. 

The  Commission  uses  the  data  to 
determine  if  assignment  of  authorization 
submitted  with  the  application  will 
meet  the  rule  requirements  for  issuance 
of  a  station  authorization.  The  form  is 
being  revised  to  change  the  reference  to 
Microwave  Radio  Services  form  from 
FCC  402  to  FCC  415.  This  change  does 
not  affect  the  number  of  respondents  or 
burden. 

OMB  Approval  Number:  3060-0728. 

Title:  Supplemental  Infomiation 
Required  for  Taxpayer  Identifying 
Number  for  Debt  Collection. 

Form  iVo.  N/A. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Individuals;  business  or 
other  for-profit;  State  or  local 
governments;  non-profit. 

Number  of  Respondents:  10,469.716. 

Estimatea  Time  Per  Response:  .017 
hours. 

Total  Annual  Burden:  177,985  hours. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission  to  comply 
with  Public  Law  104-134.  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996.  Chapter  10 
requires  each  Federal  agency  to  obtain 
from  each  person  doing  business  with  it 
their  Taxpayer  Identification  Number 


(TIN).  In  cases  of  individuals  the 
number  is  the  person's  social  sectirity 
number;  in  the  case  of  a  business,  it  is 
the  employer  identification  number 
(ein)  as  assigned  by  the  Internal 
Revenue  Service,  U.S.  Department  of  the 
Treasury. 

Federal  CominunicatioDS  Conunitsion. 

WillUm  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  96-29073  Filed  11-13-96;  8:45  am) 
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Notice  of  Put>lic  Information 
Collectiona  Being  Reviewed  by  FCC 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority. 
Comments  Requested 

November  6,  1996. 

SUIMARY:  The  Federal  Communications 
Commission,  as  f>art  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  uniess  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
[performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  conunents  should  be 
submitted  on  or  before  January  13.  1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
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advise  the  contact  listed  below  as  soon 

as  possible. 

ADDRESSES:  Direct  all  comments  to 

Dorothy  Conway.  Federal 

Communications  Commission,  Room 

234, 1919  M  St.,  N.W.,  Washington.  DC 

20554  or  via  internet  to 

dconwayOfcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 

information  collections  contact  Dorothy 

Conway  at  202-418-0217  or  via  internet 

at  dconwaydfcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  3060-0466. 

Title:  Section  74.1283  Station 
Identification. 

Fonn  Number:  None. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  200  FM 
translator  stations  (100  certifications  of 
new  installations:  100  notifications  of 
change  in  primary  FM  station  being 
retransmitted). 

Estimated  time  per  response:  0.25 
hoiu-  per  certification/notification. 

Total  annual  burden:  50. 

Needs  and  Uses:  Upon  replacement  of 
a  transmitter  that  can  be  completed 
without  FCC  approval.  Section 
74.1251(b)(1)  requires  that  the  Ucensee 
place  in  the  station  records  a 
certification  that  the  new  installation 
compUes  in  all  respects  with  all 
technical  requirements  and  terms  of  the 
station  authorization.  Section  74.1251(c) 
requires  FM  translator  licensees  to 
notify  the  FCC,  in  writing,  of  changes  in 
the  primary  FM  station  being 
retransmitted.  The  certification  of  the 
new  installation  are  used  by  licensees  to 
provide  prospective  users  of  the 
modified  equipment  with  necessary 
information.  If  no  such  information 
exists,  any  fiitiue  problems  could  prove 
difficult  to  solve  and  could  result  in 
electronic  frequency  interference  for 
long  periods  of  time.  The  notification  of 
changes  in  the  primary  FM  station  being 
retransmitted  is  used  by  FCC  staff  to 
keep  records  up-to-date  and  to  ensure 
compliance  with  FCC  rules  and 
regulations. 

OMB  Number:  3060-0466. 

Title:  Section  74.1283  Station 
Identification. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  400  FM 
translator  stations. 

Estimated  time  per  response:  10 
minutes  per  notice. 

Total  annual  burden:  1  hour  6 
minutes. 


Needs  and  Uses:  Section  74.1283(c)(1) 
requires  an  FM  translator  station  whose 
staticm  identification  is  made  by  the 
primary  station  to  furnish  current 
information  of  the  translator's  call 
letters  and  location  (name,  address  and 
telephone  ntunber).  lUs  information  is 
to  be  kept  in  the  primary  station's  files. 
This  information  is  used  by  the  primary 
station  licensee  and/or  FCC  staff  in  field 
investigations  to  contact  the  translator 
licensee  in  the  event  of  malfimction  of 
the  translator. 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  96-29074  Filed  11-13-96;  8:45  am) 
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Fifth  lyieeting  of  the  WRC-07  Advisory 
Committee 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  this 
notice  advises  interested  persons  that 
the  next  meeting  of  the  WRC-97 
Advisory  Committee  will  be  held  on 
Friday.  November  22. 1996,  at  the 
Federal  Commimications  Commission. 
The  purpose  of  the  meeting  is  to 
continue  preparations  for  die  1997 
World  Radiocommunication 
Conference. 

DATES:  November  22, 1996;  2:30  p.m.- 
4:30  p.m. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  856,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Foster.  FCC  International 
Bureau.  Satellite  and 
Radioconunimication  Division,  at  (202) 
418-0749. 

SUPPLEMENTARY  INFORMATION:  1.  The 
Federal  Communications  Commission 
(FCC)  established  the  Advisory 
Conunittee  for  the  1997  World 
Radiocommunication  Conference  to 
provide  advice,  technical  support  and 
recommendations  relating  to  the 
preparation  of  recommended  United 
States  proposals  and  positions  for  the 
1997  World  Radiocommunication 
Conference  (WRC-97).  In  accordance 
with  the  Federal  Advisory  Committee 
Act.  Public  Law  92-463,  as  amended, 
this  notice  advises  interested  persons  of 
the  fifth  meeting  of  the  WRC-97 
Advisory  Committee. 

2.  This  meeting  will  continue 
reviewing  the  work  of  the  Advisory 
Committee.  The  draft  conference 
proposals  developed  by  the  Committee's 


Ad  Hoc  and  Informal  Working  Groups 
(IWGs)  will  be  considered  for  approval. 

3.  The  WRC-97  Advisory  Committee 
has  an  op>en  membership.  All  interested 
parties  are  invited  to  participate  in  the 
Advisory  Committee  and  to  attend  its 
meetings.  Fiuther  information  regarding 
the  WRC-97  Advisory  Committee  is 
available  on  the  World  Wide  Web  at: 
http://v>rww.fcc..gov/ib/wrc97/. 

4.  The  proposed  agenda  for  the  fifth 
meeting  is  as  follows: 

Agenda— Fifth  Meeting  of  the  WRC-«7 
Advisory  Committee 

Federal  Communications  Commission, 
1919  M Street,  N.W..  Room  856, 
Washington,  D.C.  20554 

November  22. 1996;  2:30  p.m.-4:30  p.m. 

1.  Opening  Remarks 

2.  Approval  of  Agenda 

3.  Approval  of  Minutes 

4.  Update  on  NTIA  Radio  Conference 

Subcommittee 

5.  Reports  on  Significant  International 

Meetings 

6.  Reports  from  the  Chairs  of  the 

Informal  and  Ad  Hoc  Working 
Groups  and  Consideration/ 
Approval  of  Draft  Proposals 

7.  Advisory  Committee  Schedule 

8.  Other  BiT^iness 

Federal  Com  muni  cations  Commission 

WilUam  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-29298  Filed  11-13-96;  8:45  am) 
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Federal-Stata  Joint  Board  on  Unhmval 
Service  To  Hold  an  Open  IMeetlng 
Thursday,  Novemt>er  7, 1996 

The  Federal-State  Joint  Board 
convened  in  CC  Docket  96-45  will  hold 
an  Open  Meeting  on  the  subject  listed 
below  on  Thursday,  November  7, 1996. 
Tlie  Open  Meeting  is  scheduled  to 
commence  at  1:00  p.m.,  in  Room  856  at 
1919  M  Street,  N.W..  Washington,  DC. 

Item  No.,  Bureau.  Subject 

1 — Common  Carrier — Title:  Federal- 
State  Joint  Board  on  Universal  Service 
Recommended  Decision  (CC  Docket 
No.  96-45).  Siunmary:  The  Federal- 
State  Joint  Board  will  consider 
proposals  for  implementing  the 
universal  service  provisions  of  the 
Telecommunications  Act  of  1934,  as 
amended  by  the  Telecommimications 
Act  of  1996. 

The  prompt  and  orderly  conduct  of 
Commission  business  requires  that  the 
meeting  be  held  with  less  than  7-days 
notice  because  the  statutory  deadline  for 
Joint  Board  action  is  November  8, 1996. 
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Action  by  the  Commission  November 
6.  1996.  Chairman  Reed  Hundt. 
Commissioners  )ames  Quello.  Susan 
Ness,  and  Rachelle  Chong.  voting  to 
consider  this  item. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Astrid  Carlson,  of  the  Common  Carrier 
Bureau,  telephone  number  (202)  530- 
6023. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCCs  duplicating  contractor, 
International  Transcription  Services. 
Inc..  at  (202)  857-3800.  Audio  and  video 
tapes  of  this  meeting  can  be  purchased 
from  Telspan  International  at  (301)  731- 
5355.  The  meeting  can  be  heard  via 
telephone,  for  a  fee.  from  National 
Narrowcast  Network,  telephone  (202) 
966-2211  or  fax  (202)  966-1770;  and 
from  Conference  Call  USA  (available 
only  outside  the  Washington.  DC 
metropolitan  area),  telephone  1-80O- 
962-0044 

Dated  November  6,  1996 

Federal  Communications  Commission 

William  F.  Galon. 

Acting  Secrvtary 

|FR  Doc.  96-29075  Filed  11-13-96;  845  ami 

MLUNO  coot  triKOI-r 

[CC  Docket  No.  92-237;  DA  0«-1838] 

FCC  Announces  Meeting  of  the  North 
American  Numbering  Council 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice 

SUMMARY:  On  November  7.  1996.  the 
Commission  released  a  public  notice 
announcing  the  second  meeting  of  the 
North  American  Numbering  Council 
and  the  Agenda  for  that  meeting.  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of  the  NANC's  second 
meeting  and  its  Agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Cordon.  Designated  Federal 
Official  of  the  North  American 
Numbering  Council.  (202)  418-2337  or 
Linda  Simms.  Administrative  Assistant 
of  the  North  American  Numbering 
Council.  (202)  418-2330.  The  address 
for  both  is:  Network  Services  Division. 
Common  Carrier  Bureau.  Federal 
Communications  Commission.  2000  M 
Street.  NW  .  Suite  235.  Washington.  DC 
20054.  The  fax  number  for  both  is:  (202) 
416-2345.  The  TTY  number  for  both  is: 
(202)418-0484. 

SUPPt.EMENTARY  INFORMATION: 

Released:  November  7.  1996. 

The  second  meeting  of  the  North 
American  Numbering  Council  (NANC) 


will  be  held  on  Monday.  December  2, 
1996.  at  9:30  a.m.  EST  at  the  Federal 
Communications  Commission.  1919  M 
Street.  NW..  Room  856.  Washington.  DC 
20554. 

Marian  Gordon.  Designated  Federal 
Official  of  the  NANC.  (202)  418-2337  or 
Linda  Simms,  Administrative  Assistant 
of  the  NANC.  (202)  418-2330.  The 
address  for  both  is:  Network  Services 
Division,  Common  Carrier  Bureau, 
Federal  Communications  Commission. 
2000  M  Street.  NW..  Suite  235. 
Washington.  DC  20054.  The  fax  number 
for  both  is:  (202)  418-2345.  The  TTY 
number  for  both  is:  (202)  418-0484. 

This  meeting  will  be  open  to  memben 
of  the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  statements  to  the  NANC,  which 
must  be  received  two  business  days 
before  the  meeting.  In  addition,  oral 
statements  at  the  meeting  by  parties  or 
entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Marian  Gordon  or 
Linda  Simms.  at  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT,  stated 
above. 

AGENDA:  The  planned  agenda  for  the 
second  meeting  is  as  follows: 

1.  Reports  on  the  NANC  Steering 
Group  Meetings  of  October  1  and 
November  1 3  and  conference  calls  of 
October  17  and  October  26. 

2.  Report  on  progress  of  NANC 
Working  Groups. 

3.  Review  of  future  activities. 

4.  Other. 

Federal  Communications  Commission 

Geraldine  A.  Matiae. 

Chief.  Network  Services  Division.  Common 

Carrier  Bureau 

|FR  Doc  96-29152  Filed  11-13-96:  8;45  am] 

■ILUNQ  COOC  (TIZ-OI-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

Federal  Register  Number:  96-28734. 

Previously  announced  date  and  time: 
Thursday.  November  14.  1996.  10:00 
a.m..  meeting  open  to  the  public. 

The  following  item  was  added  to  the 
agenda:  Revised  Draft  Advisory  Opinion 
1996-42:  Michael  A.  Nemeroff  on  behalf 
of  Lucent  Technologies.  Inc. 


Person  to  contact  for  information:  Mr. 
Ron  Harris.  Press  Officer.  Telephone: 
(202)  219-4155. 
Deloraa  Hardy, 
Administratin  Assistant. 
(PR  Doc.  96-29301  Filed  11-12-96;  10:26 
am) 
MLUNO  coot  sni-ai-ii 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  96-22] 

U.S.A.  Paper.  Inc.  v.  Venezuelan 
American  Martthne  Aasoclation, 
Crowley  American  Tranaport,  Inc., 
King  Ocean  Servlcea,  S.A.,  Seaboard 
Marine,  Ltd.,  A.  P.  Moller-Maersk  Une, 
Sea-Land  Service,  Inc.,  Venezuelan 
Container  Une,  C.A.,  and  Conaorcio 
Naviero  Del  Occidente,  C.A.;  Notice  of 
Rling  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  Hied 
by  U.S.A  Paper.  Inc.  ("Complainant") 
against  Venezuelan  American  Maritime 
Association.  Crowley  American 
Transport,  Inc.,  King  Ocean  Services, 
S.A.,  Seaboard  Marine,  Ltd.,  A.P. 
Moller-Maersk  Line,  Sea-Land  Service,  ' 
Inc.,  Venezuelan  Container  Line.  C.A.. 
and  Consorcio  Naviero  Del  Occidente, 
C.A.  (collectively  designated 
"Respondents")  was  served  November 
8.  1996.  Complainant  alleges  that 
Respondents  have  violated  section  10  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
§  1709.  in  connection  with  a  Time 
Volume  Rate  for  waste  paper  between 
the  United  States  and  Venezuela  that  is 
discriminatory,  unfair,  and  an 
unreasonable  practice  by  Respondents. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  with  the  time 
limitations  prescribed  in  46  CFR  502.61. 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61.  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  November  7.  1997.  and  the 
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final  decision  of  the  Commission  shall 

be  issued  by  March  9, 1998. 

Joseph  C  Polking, 

Secretary. 

jFR  Doc.  96-29143  Filed  11-13-96;  8:45  ami 

MLUNO  OOOe  STSO-OI-M 


Pocket  No.  96-21] 

Royal  Venture  Cruise  Line,  Inc.;  Order 
of  Investigation 

This  proceeding  is  being  instituted  in 
response  to  the  request  of  Royal  Venture 
Cruise  Line,  Inc.  ("Royal  Venture")  for 
a  hearing  in  response  to  a  Federal 
Maritime  Commission  ("Commission") 
Notice  of  Intent  to  Deny  Royal  Venture's 
application  for  a  Certificate  of  Financial 
Responsibility  of  Non-Performance 
("Certificate").  Section  3  of  Public  Law 
89-777,  46  U.S.C.  app.  81 7e,  provides 
that  no  person  in  the  United  States  may 
arrange,  offer,  advertise,  or  provide 
passage.on  a  vessel  having  berth  or 
stateroom  accommodations  for  fifty  or 
more  passengers,  which  is  to  embark 
passengers  at  a  United  States  port,  to 
receive  a  Certificate  for  the  vessel.^ 

Royal  Venture  is  a  Georgia 
corporation  which  maintains  an  office 
in  Clearwater,  FL.  Anastassios 
Kiriakidis  ("Kiriakidis")  is  the 
Chairman  of  Royal  Venture.  KiriakidiSi 
on  behalf  of  Royal  Venture,  filed  an 
application  with  the  Commission  to 
obtain  a  Certificate  for  the  Sun  Venture. 
a  vessel  with  berth  or  stateroom 
accommodations  for  fifty  or  more 
passengers,  for  2-day  cruises  to  nowhere 
and  5-day  cruises  to  Mexico  from 
Tampa,  FL.  The  Certificate  was  to  be 
secured  by  an  Escrow  Agreement 
pursuant  to  the  Commission's 
regulations  at  46  CFR  540.5(b).  The  First 
Bank  National  Association,  New  York, 
New  York,  was  named  as  the  Escrow 
Agent  for  the  Escrow  Agreement.  The 
Commission  approved  the  application 
and  notified  Royal  Venture  on  April  19, 
1996.  that  a  Certificate  would  be  issued 
upon  confirmation  that  an  initial 
deposit  of  $303,000  had  been  deposited 
by  Royal  Venture  in  the  escrow 
account.^  Even  though  the  application 
was  approved  in  April,  1996,  Royal 
Venture  has  yet  to  notify  the 
Commission  that  it  has  made  the  initial 
deposit  of  $303,000  in  Escrow  Account. 
In  June,  1996,  it  came  to  the  attention 
of  the  Commission's  staff  that  Royal 
Venture  apparently  had  circulated  a 
brochure  to  the  travel  industry  for 


'  A  Certificate  is  iuued  pursuant  to  the 
Commission's  regulations  at  46  CFR  Part  540. 

'  Royal  Venture  was  also  informed  that  it  would 
have  to  Tile  a  signed  original  ropy  of  the  Escrow 
Agreement  with  the  Commission. 


cruises  from  Tampa  on  the  Sun  Venture. 
As  a  result  of  learning  this  information, 
the  Commission's  staff  on  July  1, 1996, 
sent  Royal  Venture  a  warning  letter 
advising  Royal  Venture  that  a  Certificate 
had  not  been  issued,  and  that  Royal 
Venture  should  immediately  cease  any 
activity  which  involved  arranging, 
offering,  advertising  or  providing 
passage  on  the  Sun  Venture.  In 
response.  Royal  Venture  acknowledged 
that  brochures  for  its  plaimed  cruises  on 
the  Sun  Venture  had  been  distributed  to 
travel  agents  at  a  trade  show  in  Tampa, 
and  stated  that  Royal  Venture  would  not 
sell  passages  or  collect  any  money  for 
passages  on  the  Sun  Venture  until  a 
Certificate  for  the  vessel  was  issued. 

In  August,  1996,  the  Commission's 
staff  learned  that  travel  agents  in  the 
Tampa  area  had  been  promoting  Royal 
Venture's  proposed  cruises  on  the  Sun 
Venture  and  that  a  series  of 
advertisements  for  the  vessel  had 
appeared  in  Tampa  area  newspapers. 
Another  warning  letter  was  sent  by  the 
Commission's  staff  to  Royal  Venture  on 
August  23. 1996.  Thereafter, 
information  was  obtained  by  the 
Commission's  staff  that  indicated  Royal 
Venture,  through  travel  agents,  had 
confirmed  reservations  or  otherwise 
arranged  for  the  sale  of  passages  for 
cruises  on  the  Sun  Venture  and  that 
Royal  Venture  was  holding  deposits  or 
fares  for  the  passages. 

In  order  to  verify  this  information  and 
determine  the  extent  of  Royal  Venture's 
activities,  a  member  of  the 
Commission's  staff  met  urith  Kiriakidis 
at  Royal  Venture's  office  in  Clearwater, 
FL  on  September  11, 1996.  At  the 
meeting,  Kiriakidis  admitted  that  Royal 
Venture  had  advertised  its  planned 
service  on  the  Sun  Venture  but  took  the 
position  that  the  firm  had  not  confirmed 
reservations  or  otherwise  sold  passages 
on  the  Sun  Venture.  His  position  was 
that  Royal  Venture  had  only  obtained 
"indications  of  interest"  for  cruises  and 
any  deposits  or  fares  which  had  been 
sent,  unsolicited,  to  Royal  Venture  were 
promptly  returned.  This  position 
appeared  to  be  contrary  to  the 
information  developed  by  the 
Commission's  staff.  Thus,  the 
Commission,  by  Order  of  Investigation 
served  September  25, 1996,^  instituted  a 
proceeding  to  determine  if  Royal 
Venture  and  Kiriakidis  had  violated  the 
provisions  of  section  3  of  Public  Law 
89-777  and  (or)  Part  540.3  of  the 
Commission's  regulations,  and,  if  so, 
whether  a  civil  penalty  should  be 
assessed,  the  amount  thereof,  and 


'  Docket  No.  9S-16,  Hoyal  Venture  Crvise  Une. 
Inc.  and  Anastassios  Kiriakidis-Possible  Violations 
of  Passenger  Vessel  Certification  nequirements. 


whether  a  cease  and  desist  order  should 
be  issued. 

The  above  course  of  conduct  by  Royal 
Venture  also  appears  to  bring  into 
question  the  issuance  of  a  Certificate  to 
Royal  Venture  based  on  an  Escrow 
Agreement.  When  a  passenger  vessel 
operator  relies  upon  an  Escrow 
Agreement  to  establish  its  financial 
responsibility,  the  Commission  must 
have  accurate,  credible  and  reliable 
information  concerning  the  collection  of 
passenger  deposits  and  fares  to  ensure 
the  protection  of  passengers  and  the 
integrity  of  the  Escrow  Agreement.  The 
Commission's  experience  thus  for  with 
Royal  Venture  and  its  Chairman  creates 
doubts  as  to  whether  information  to  be 
provided  by  Royal  Venture  under  the 
terms  of  the  Escrow  Agreement  could  be 
relied  upon.  Accordingly,  pursuant  to 
the  Commission's  Regulations  at  46  CFR 
540.8,  a  Notice  of  Intent  to  Deny  Royal 
Venture's  Application  for  a  Certificate 
was  sent  to  Royal  Venture  on  October  3. 
1996.  Part  540.8(b)  of  the  Commission's 
regulations  provides  that  a  Certificate 
may  be  denied,  revoked,  suspended,  or 
modified  for  making  any  willfully  false 
statement  to  the  Commission  in 
connection  virith  an  application  for  a 
Certificate,  circumstances  whereby  the 
party  does  not  qualify  as  financially 
responsible  in  accordance  with  the 
requirements  of  the  Commission,  or 
failure  to  comply  with  or  respond  to 
lawful  inquiries,  rules,  regulations  or 
orders  of  the  Commission.  Royal 
Venture  was  given  20  days  to  request  a 
hearing,  to  be  held  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedure,  to  show  that  the  intended 
denial  should  not  take  place.  By  letter 
received  October  22,  1996,  Royal 
Venture  requested  a  hearing  on  the 
intended  denial. 

Now  therefore  it  is  ordered,  That 
pursuant  to  section  3  of  Public  Law  89- 
777  and  46  CFR  Part  540,  a  proceeding 
is  instituted  to  determine  whether  Royal 
Venture's  application  for  a  Certificate 
should  be  denied  for:  (1)  making  any 
willfully  false  statement  to  the 
Commission  in  connection  with  an 
application  for  a  Certificate;  (2) 
circumstances  whereby  Royal  Venture 
does  not  qualify  as  financially 
responsible  in  accordance  with  the 
requirements  of  the  Commission;  and 
(or),  (3)  failure  to  comply  with  or 
respond  to  lawful  inquiries,  rules, 
regulations  or  orders  of  the  Commission. 

it  is  further  ordered.  That  this  matter 
be  assigned  for  public  hearing  before  an 
Administrative  Law  Judge  ("Presiding 
Officer")  of  the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  determined  by  the  Presiding 
Officer  in  compliance  with  Rule  61  of 
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the  Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.61  The  Hearing 
shall  include  oral  testimony  and  cross- 
examination  at  the  discretion  of  the 
Presiding  Officer  only  after 
consideration  has  been  given  by  the 
parties  and  the  Presiding  Officer  to  the 
use  of  alternative  forms  of  dispute 
resolution,  and  upon  proper  showing 
that  there  are  genuine  issues  of  material 
fact  that  cannot  be  resolved  on  the  basis 
of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record; 

It  is  further  ordered.  That  Royal 
Venture  Cruise  Line,  Inc.  is  designated 
respondent  in  this  proceeding; 

!t  is  further  ordered.  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  copies  be  served  upon  all 
parties  of  record; 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  R\^le8  of  Practice  and 
Procedure.  46  CFR  502.72; 

It  is  further  ordered.  That  all  future 
notices,  orders,  and  (or)  decisions 
issued  by  or  on  behalf  of  the 
Commission  in  this  proceeding, 
including  notice  of  the  time  and  place 
of  hearing  or  prehearing  conference, 
shall  be  served  on  parties  of  record; 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary.  Federal 
Maritime  Commission.  Washington. 
D.C.  20573.  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  46  CFR  502.118.  and 
shall  be  served  on  parties  of  record; 

It  is  further  ordered.  That  pursuant  to 
Rule  61  of  the  Commission's  Rules  of 
Practice  and  Proc-edure.  46  CFR  502  61. 
the  initial  decision  of  the  Presiding 
Officer  shall  be  issued  by  September  25. 
1997  and  the  final  decision  of  the 
Commission  shall  be  issued  by  January 
25,  1998. 

By  (he  Commission. 
Joaeph  C.  Polking. 

Secretary 

jFRDoc.  96-29144  Filed  11-13-96:  845  ami 
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FEDERAL  RESERVE  SYSTEM 

Chang*  In  Bank  Control  Noticoa: 
Acqulaitlona  of  Shmnm  of  Banka  or 
Bank  Holding  Companlaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
ConUt)l  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factore  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  Indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  27.  1996. 

A.  Federal  Reeerve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1 .  W.  Newton  Male  Revocable  Trust, 
and  W.  Newton  S4aler  Trustee,  both  of 
Augusta,  Kansas;  to  acquire  an 
additional  2.50  percent,  for  a  total  of 
25.65  f>ercent.  of  the  voting  shares  of 
Prairie  Capital.  Inc..  Augusta.  Kansas, 
and  thereby  indirectly  acquire  The 
Prairie  State  Bank,  Augusta,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  7,  1996. 
WUliam  W.  WUm, 
Secretary  of  the  Board. 

jFR  Doc.  96-29137  Filed  11-13-96;  8:45  am] 
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Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  fw  Inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  bet  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  die  proposal. 
Unless  otherwise  noted,  nonbanldng 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  6, 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  Regions  Financial  Corporation, 
Birmingham.  Alabama;  to  merge  with 
Allied  Bankshares,  Inc.,  Thomson, 
Georgia,  and  thereby  indirectly  acquire 
Allied  Bank  of  Georgia,  Thomson, 
Georgia;  Bank  of  Morgan  County, 
Madison,  Georgia;  and  The  Bank  of 
Millen,  Millen,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  7. 1996. 
Wiiliam  W.  Wiles, 
Secretary  of  the  Board. 

(FR  Doc.  96-29138  Filed  11-13-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  709] 

Community  Educatton  and  Training  To 
Address  Environmental  Health 
Research  Near  Department  of  Energy 
Nuclear  Weapons  Facilities 

Introduction 

Announcement  709  supersedes 
Announcement  656  which  was 
published  in  the  Federal  Register  on 
July  10,  1996  161  FR  36380). 

"The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1997  for  a  coo[)erative  agreement 
program  to  develop  community 
education  and  training  for 
environmental  health  research  near 
Department  of  Energy  (DOE)  nuclear 
weapons  facilities.  CEXD  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of 
"Healthy  People  2000,"  a  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
priority  area  of  Environmental  Health. 
(For  ordering  a  copy  of  "Healthy  People 
2000,"  see  the  section  "Where  To 
Obtain  Additional  Information.") 

Authority 

This  program  is  authorized  under 
section  317  [42  U.S.C.  247bl  of  the 
Public  Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  State  governments 
and  their  agencies. 

Note:  Eligible  applicants  may  enter  into 
contractual  agreements,  as  necessary,  to  meet 
the  requirements  of  the  program  and  to 
strengthen  the  overall  application.  The  intent 
to  use  such  mechanisms  must  be  stated  in  the 
application  and  the  nature  and  scope  of  work 
of  these  mechanisms  require  the  approval  of 
CDC.  Awardee(s)  must  maintain  the  primary 
responsibility  for  conduct  of  the  cooperative 
agreement.  The  awardce.  as  the  direct  and 


primary  recipient  of  Federal  funds,  must 
perform  a  substantive  role  in  carrying  out 
project  activities  and  not  merely  serve  as  a 
conduit  for  an  award  to  another  party  or 
provide  funds  to  an  ineligible  party. 
Applicants  must  justify  the  need, to  use  a 
contractor.  If  contractors  are  proposed,  the 
following  must  be  provided:  (1)  Name  of  the 
contractor,  (2)  method  of  selection,  (3)  period 
of  performance.  (4)  detailed  budget,  (5) 
justlTication  for  use  of  contractor,  and  (6) 
assurance  of  non-conflict  of  interest. 

Availability  of  Funds 

Approximately  $300,000  will  be 
available  in  FY  1997  (for  both  direct  and 
indirect  costs)  to  fund  approximately 
one  or  more  awards.  The  amount  of 
each  award  will  be  dependent  upon  the 
number  of  awards  made.  It  is  expected 
that  the  awards  will  begin  on  or  about 
March  5,  1997,  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
3  years.  Funding  estimates  may  vary 
and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

1.  Satisfactory  progress  in  meeting 
program  objectives. 

2.  Extent  to  which  the  continuation 
year  objectives  are  realistic,  specific, 
and  measurable. 

3.  Extent  to  which  proposed  changes 
in  program  objectives,  methods  of 
operation,  staffer  contractor(s),  or 
evaluation  procedures  will  facilitate 
achievement  of  project  goals. 

4.  Extent  to  whicn  budget  changes  or 
requests  are  clearly  justified  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

5.  The  availability  of  funds. 

Purpose 

The  purpose  of  this  program  is  to 
support  a  health  education  effort  for 
communities  in  proximity  to  DOE 
nuclear  weapons  facilities  sites  to 
increase  understanding  of 
environmental  health  research.  A  key 
focus  is  to  increase  community 
understanding  of  issues  associated  with 
potential  health  effects  of  radionuclide 
and  chemical  exposures  from  releases 
from  DOE  nuclear  weapons  facilities 
near  the  community.  Another  key  focus 
will  be  to  address  community 
understanding  of  environmental  health 
research  related  to  past  operations  of 
nuclear  weapons  facilities.  CDC  is 
presently  conducting  dose 
reconstruction  and  health  studies  in 
communities.  Increasingly, 
communities  desire  educational  and 
health  communication  activities  that 
address  their  need  to  understand  the 
conduct  of  studies  and  interpretation  of 
results. 

CDC  is  aware  of  the  need  for 
information  and  community  education 


near  all  nuclear  weapons  facility  sites 
and  may  consider  expanding  this 
program  in  the  future  to  include 
additional  sites.  However,  award 
priority  will  be  given  to  approved 
applications  that  focus  on  the  following 
sites  where  CDC  studies  are  in  place 
(only  one  award  will  be  made  per  site); 
(1)  Fernald,  Ohio;  (2)  Hanford  Nuclear 
Reservation,  Washington;  (3)  Idaho 
National  Engineering  Laboratory.  Idaho; 
(4)  Lawrence  Livermore,  California;  (5) 
Los  Alamos,  New  Mexico;  and  (6) 
Savannah  River  Site,  Georgia/South 
Carolina. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Develop  and  implement  a  pilot 
health  education  program  on  potential 
health  effects  of  radionuclide  and 
chemical  exposures  in  communities 
near  DOE  nuclear  weapons  facility.  The 
education  program  should  include 
information  that  promotes  a  basic 
understanding  of  the  scientific  methods 
used  to  estimate  these  exposures  and 
conduct  health  studies,  and,  at  a 
minimum,  the  following; 

a.  Development  of  an  educational 
plan  to  address  identified  commuriity 
needs. 

b.  Development  and  dissemination  of 
educational  materials  such  as  brochures, 
fact  sheets,  and  posters. 

c.  Involvement  of  and  outreach  to 
diverse  communities,  including  the 
youth  of  communities. 

d.  Communication  of  the  concepts 
depicted  in  the  educational  materials  to 
the  targeted  community  through 
workshops. 

2.  Develop  and  implement  a  parallel 
evaluation  program  focusing  on  the 
effectiveness  of  every  aspect  of  the 
education  program  in  the  community  in 
the  vicinity  of  the  DOE  site. 

3.  Develop  a  guidebook,  to  be  used  by 
members  of  the  community  during  the 
community  education  process,  and 
during  education  efforts  for  the  DOE 
site. 

4.  As  a  follow-up  to  the  education 
process,  identify  the  types  of  education 
materials/information,  either  generic  or 
specific  to  the  DOE  site,  that  were 
unavailable  and  still  need  to  be 
developed. 

5.  Meet  with  representatives  of  other 
education/community  outreach  project 
representatives  at  least  once  a  year. 
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These  meetings  will  be  coordinated  by 
CDC. 

6.  Develop  protocol  for  a  community 
education  and  training  program 
cooperatively  with  CDC'. 

7.  Collaborate  with  CDC  on  the  use  of 
distance-based  learning  methods  for 
community  health  education. 

B.  CDC  Activities 

1.  Provide  scientific  assistance  jieeded 
to  produce  the  educational  materials  to 
educate  the  community  members. 

2.  Provide  technical  assistance  in 
regard  to  assessment  and  evaluation 
activities,  the  use  of  distance-based 
learning  methods,  and  other  activities 
associated  with  the  project. 

3.  Coordinate  annual  meetings  with 
recipients  and  representatives  of  other 
education/community  outreach  projects. 

4.  Develop  protocol  for  a  community 
education  and  training  program 
cooperatively  with  recipients. 

5.  Provide  information  regarding  CDC 
environmental  health  research  projects. 

6.  Collaborate  with  recipients  on  the 
use  of  distance-based  learning  methods 
for  community  health  education. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  extent  to  which  the  applicant's 
proposal  addresses:  (a)  A  plan  for 
developing  a  health  education  program 
for  diverse  communities,  including  the 
youth  of  these  communities;  (b)  a  plan 
for  providing  information  support  and 
liaison  services  to  other  State,  local,  and 
tribal  health  organizations  on  radiation- 
related  health  studies  and;  (c)  plans  and 
methods  by  which  collaboration  with 
other  agencies  will  take  place.  The 
extent  to  which  the  applic:ant 
demonstrates  a  cultural  competency  for 
the  proposed  site  of  the  education  and 
training.  (3.5%) 

2.  The  qualifications  and  commitment 
of  the  applicant;  allocations  of  time  and 
effort  of  staff  devoted  to  the  project;  and 
the  qualifications  of  the  primary  and 
support  staff.  (35%) 

3.  The  applicant's  ability  to 
collaborate  with  other  agencies  for 
conduct  of  the  project,  including  the 
degree  of  commitment  and  cooperation 
of  collaborating  parties.  (30%) 

4.  The  proposed  budget  on  the  basis 
of  its  reasonableness,  concise  and  clear 
justini:ation,  and  consistency  with  the 
intended  u.se  of  (:(X)perativ«»  agreement 
funds.  The  application  will  also  be 
reviewed  as  to  the  adequacy  of  existing 
and  proposed  facilities  and  resources  for 
conducting  project  activities.  (Not 
Si:ored) 


Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  Slate  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPCX^ 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  if  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300. 
Mailstop  E-13,  Atlanta,  GA  30305,  no 
later  than  60  days  after  the  application 
deadline.  The  Announcement  Number 
and  Program  Title  should  be  referenced 
on  the  document.  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  the  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  loc^l  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  P'ederal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF424). 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 

1.  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  services  to  be 
provided;  and 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 


application,  it  may  be  obtained  from  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Aasistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  are  funded  by  the  cooperative 
agreement  will  be  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act 

Application  Sulimiasion  and  Deadline 

An  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Ron  Van  Duyne,  Grants  Management 
Officer,  Attention:  David  Elswick, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-13,  Atlanta,  GA 
30305.  on  or  before  January  13.  1997. 

1.  Deadline:  The  application  shall  be 
considered  as  meeting  the  deadline  if  it 
is  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  |>ostmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.A. 
or  l.B.  above  are  considered  late 
applications.  A  late  application  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  David  Elswick.  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  Room  300. 
Mailstop  E-13.  Atlanta,  GA  30305, 
telephone  (404)  842-6521,  Internet 
address:  DCEl@opspgol.em.cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Art  Robinson, 
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Division  of  Environmental  Hazards  and 
Health  Effects,  National  Center  for 
EnvircHunental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  Mailstop  F-35, 
Atlanta,  GA  30341,  telephone  (770) 
488-7630. 

Please  refer  to  Announcement  709 
when  requesting  information  and 
submitting  an  application. 

A  copy  of  "Healthy  People  2000" 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report;  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction"  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 

Dated:  November  6, 1996. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  96-29141  Filed  11-13-96;  8:45  am) 

BILUNO  CODE  4163-18-P 


Hospital  Infection  Control  Practices 
Advisory  Committee:  RAeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 


Name:  Hospital  Infection  Control  Practices 
Advisory  Committee  (HICPAQ. 

Tunes  and  Dates:  8:30  a.m.-4:30  p.m.. 
December  12, 1996.  8:30  a.m.-l:30  p.m., 
December  13, 1996. 

Place:  CDC,  Auditorium  A,  1600  Clifton 
Road,  NE,  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Conunittee  is  charged  with 
providing  advice  and  guidance  to  the 
Secretary,  the  Assistant  Secretary  for  Health, 
the  Director.  CDC.  and  the  Director.  National 
Center  for  Infectious  Diseases  (NCID), 
regarding  the  practice  of  hospital  infection 
control  and  strategies  for  surveillance, 
prevention,  and  control  of  nosocomial 
infections  in  U.S.  hospitals  and  updating  of 
guidelines  and  other  policy  statements 
regarding  prevention  of  nosocomial 
infections. 

Matters  to  be  Discussed:  Agenda  items  will 
include  a  review  of  the  third  draft  of  the 
Guideline  for  Infection  Control  in  Hospital 
Personnel,  the  Hospital  Infections  Program 
organizational  structure  and  activities, 
proposed  plans  and  outline  for  revision  of 
the  Guideline  for  Prevention  of  Surgical 
Wound  Infections,  and  an  update  on  CDC 
activities  of  interest  to  the  Committee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Julia 
S.  Gamer,  Nurse  Consultant,  Hospital 
Infections  Program.  NCID.  CDC.  1600  Clifton 
Road.  NE,  M/S  A-07,  Atlanta,  Georgia  30333, 
telephone  404/639-6408. 


Dated:  November  7, 1996. 
Carolyn  J.  Rnsaall, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  96-29139  Filed  11-13-96;  8:4S  am] 
MLUNG  CODE  41S3-1S-P 


Food  and  Drug  AdmlnistFation 
Advisory  Commmess;  Renewals 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  annoimces  the 
renewal  of  certain  FDA  advisory 
committees  by  the  Commissioner  of 
Food  and  Drugs  (the  Commissioner). 
The  Commissioner  has  determined  that 
it  is  in  the  public  interest  to  renew  the 
charters  of  the  committees  listed  below 
for  an  additional  2  years  beyond  charter 
expiration  date.  The  new  charters  will 
be  in  effect  until  the  dates  of  expiration 
listed  below.  This  notice  is  issued  under 
the  Federal  Advisory  Committee  Act  of 
October  6, 1972  (Pub.  L.  92-463  (5 
U.S.C.  app.  2)). 

DATES:  Authority  for  these  committees 
will  expire  on  the  dates  indicated  below 
unless  the  Commissioner  formally 
determines  that  renewal  is  in  the  public 
interest. 


Name  of  committee 


Pulmonary-Allergy  Drugs  Advisory  Committee 

Dmg  Abuse  Advisory  Committee 

Science  Advisory  Board  to  ttie  National  Center  for  Toxicological  Research 

Peripheral  and  Central  Nervous  System  Drugs  Advisory  Committee 

Psychopharmacologic  Daigs  Advisory  Committee 

Science  Board  to  the  Food  and  Drug  Administration 

Transmissible  Spongiform  Enceptialopathies  Advisory  Committee  (fomwrly  Ad  Hoc  Advisory  Committee  on  Creutzfeldt- 

Jakob  Disease) 
Allergenic  Products  Advisory  Committee 
Cardiovascular  and  Renal  Dmgs  Advisory  Committee 
Endocrinologic  and  Metabolic  Drugs  Advisory  Committee 
Oncologic  Drugs  Advisory  Committee 
Anti-Infective  Dmgs  Advisory  Committee 
Dermatologic  and  Ophthalmic  Drugs  Advisory  Committee 
Biological  Response  Modifiers  Advisory  Committee 


Date  of  expiration 


May  30.  1998. 
May  31.  1998. 
June  2,  1998. 
June  4.  1 998. 
June  4,  1998. 
June  26.  1998. 
June  9,  1998. 

July  9,  1998. 
August  27,  1998. 
August  27,  1998. 
September  l,  1998. 
October  7,  1998. 
October?.  1998. 
October  28,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4820. 


Dated:  November  6, 1996. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  96-29147  Filed  11-13-96;  8:45  am] 

BILUNG  CODE  4160-01-F 


[DocketNo.  96F-0415] 

Nalco/Exxon  Energy  Chemicals,  L  P.; 
Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
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that  Nalco/Exxon  Energy  Chemicals,  L. 
P.  has  Sled  a  petition  proposing  that  the 
food  additive  regulations  he  amended  to 
provide  for  the  safe  use  of  poly(alkyl 
methacrylate)  as  a  processing  aid  in  the 
production  of  petroleum  wax. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  16. 1996. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr..  rm 
1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aydin  Orstan.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-<41&-3076. 
8UPPI.EMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FA?  7A4524)  has  been  filed  by 
Nalco/Exxon  Energy  Chemicals,  L.  P.,  c/ 
o  Keller  and  Heckman.  1001  G  St.  NW.. 
suite  500  West,  Washington.  DC  20001. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  $  172.886 
Petroleum  wax  (21  CFR  172.886)  to 
provide  for  the  safe  use  of  poly(alkyl 
methacrylate)  as  a  processing  aid  in  the 
production  of  petroleum  wax. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  December  16. 
1996.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  enviromnental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 


published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  23, 1996. 
Alui  M.  RuUs, 

Director,  Office  ofPremarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
(PR  Doc.  9fr-29146  Filed  11-13-96;  8:45  am] 
HLUNQ  COOK  41«e-«1-F 


National  Institutaa  of  Haaltti 

National  Inatttuta  of  Arttirttia  and 
Muaculoakaialai  and  Skin  Dlaaaaa; 
Notice  of  Ooaad  IMaattng 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel  (SEP) 
meeting: 

Purpose/ Agenda:  lo  review  and  evaluate 
reaearch  grant  applications. 

Name  of  SEP:  Peo  MAMDC  Application 
Review. 

Date  of  Meeting:  Novemlwr  13-14, 1996. 

Time:  November  13 — 8:30  a.m.-5:00  p.m.; 
November  14 — 8:30  a.m.-«d|ounimeDt. 

Place  of  Meeting:  Holiday  Inn — Bethesda. 
8120  Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Scientific  Review  Administrator:  Melvin  H. 
Gottlieb.  Ph.D.,  Natcher  Building.  45  Center 
Drive.  Rm.  5AS-2SU.  Bethesda,  Maryland 
20892-6500,  Telephone:  301-594-4952. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
S52b(c)(4)  and  552b(c)(6).  Title  5  United 
States  Code.  Applications  and/or  proposals 
and  the  disctusions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  193.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Diseases 
Research],  National  Institutes  of  Health, 
HHS) 

Paula  N.  Hayes. 

Acting  Committee  Management  Officer,  NIH. 

|FR  Doc.  96-29338  Filed  11-12-96;  12:57 
pmj 

iHJJNO  COOf  414»-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 


is  hereby  given  of  the  foUowiog 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  14 — November  15, 1996. 

Time:  8:30  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Lawrence  E.  Chaitkin, 
Parklawn  Building,  Room  9C-26.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Telephone:  301. 443-4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  26, 1996. 

Time:  12  p.m. 

Place:  Parklawn  Building,  Room  90-26, 
5600  Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Sheri  L  Schwartzback. 
Parklawn  Building,  Room  9C-26,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Telephone:  301,  443-4843. 

The  meetings  will  be  closed  in  accordance 
with  the  provision  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistant 
Program  Numbers  93.242.  93.281.  93.282) 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[PR  Doc.  96-29339  Filed  11-12-96;  12:57 
pmj 

iNJJNO  CODE  414e-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4151-C-02] 

Announcement  Designations  for 
Campus  of  Learners  for  Public  and 
Indian  Housing  Fiscal  Year  1096; 
Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice;  correction. 

SUMMARY:  This  doctmient  contains 
corrections  to  a  notice  which  was 
published  on  Thursday.  October  10, 
1996  (61  FR  53232).  The  notice 
announced  the  designation  of  Campus 
of  Learners  for  Public  and  Indian 
Housing  for  Fiscal  Year  1996. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Ashford,  Director,  Office  of 
Supportive  Services,  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  Room  4116,  451 
7th  Street,  SW,  Washington,  DC  20410, 
telephone  (202)  708-0614  (this  is  not  a 
toll-free  telephone  number).  A 
telecommimications  device  for  bearing- 
and  speech-impaired  individuals  (TTY) 
is  available  at  1-600-877-8339  (Federal 
Information  Relay  Service). 

SUPPLEMENTARY  INFORMATION: 
Need  fi9r  Correction 

Accordingly,  FR  Doc  96-26078,  a 
notice  published  in  the  Federal  Register 
on  October  10, 1996  (61  FR  53232),  is 
corrected  as  follows: 

On  page  53233,  colimMi  2,  linder  PHA 
Name:  Qbicago  Housing  Authority,  the 
"Number  of  Units:  700."  is  corrected  to 
read  "Number  of  Units:  800."  and  the 
"Development  Name:  Alba."  is 
corrected  to  read  "Development  Name: 
Dearborn  Homes.". 

On  page  53234,  colimMi  2,  the  PHA 
Name:  Wilmington  Housing  Authority, 
the  "Development  Name:  South 
Bridge."  is  corrected  to  read 
"Development  Name:  East  Lake.". 

Dated:  November  7, 1996. 
Kevin  Emanuel  Marcliman, 

Acting  Assistant  Secretary  for  Public  and 

Indian  Housing. 

[FR  Doc.  96-29107  Filed  11-13-96;  8:45  am] 

BILUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-820399 

Applicant:  Jesse  Kirk,  Irving,  TX. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
bontebok  (Damallscus  pygargus  dorcas) 
culled  from  a  captive  herd  maintained 
imder  the  management  program  of  the 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Written  data  or  conmients  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 


and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Docimtients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. . 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  November  8, 1996. 

Caroline  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  96-29214  Filed  11-13-96;  8:45  am] 

BILLMQ  CODE  4310-66^ 


Bureau  of  Land  Management 
[WY-060-01-1320-01;  WYW127221] 

Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement 
(DEIS)  and  Notice  of  Public  Hearing 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  This  Notice  annoimces  the 
Availability  of  a  DEIS  pursuant  to  40 
CFR  1500-1508  for  the  North  Rochelle 
Coal  Lease  Application  (WYW127221) 
in  the  Wyoming  Powder  River  Basin, 
and  annoimces  the  scheduled  date  and 
place  for  a  public  hearing  pursuant  to  43 
CFR  3425.4.  The  purpose  of  the  hearing 
is  to  receive  comments  on  the  DEIS,  and 
on  the  fair  market  value,  the  maximum 
economic  recovery,  and  the  proposed 
competitive  sale  of  coal  from  the  North 
Rochelle  tract  (originally  called  the 
North  Roundup  tract).  The  tract  is  being 
considered  for  sale  as  a  result  of  a 
maintenance  coal  lease  application  filed 
by  Bluegrass  Coal  Development 
Company  (formerly  SMC  Mining 
Company)  for  Federal  coal  located 
adjacent  to  the  North  Rochelle  Mine  in 
Campbell  County,  Wyoming.  The  DEIS 
evaluates  the  impacts  of  holding  a 
competitive  coal  lease  sale  and  issuing 
a  lease  if  there  is  a  successful  bidder. 
The  North  Rochelle  Mine  is  a  producing 
coal  mine;  however,  there  are  currently 
no  mining  facilities  at  the  mine,  which 
is  located  approximately  50  miles  south 
of  Gillette,  Wyoming. 

DATES:  A  public  hearing  will  be  held  at 
7  p.m.  on  December  12, 1996,  at  the 
Holiday  Inn,  2009  S.  Douglas  Highway, 
Gillette,  Wyoming.  There  will  be  an 


open  house  from  4  to  6  p.m.,  also  on 
December  12, 1996,  at  the  Gillette 
Holiday  Iim,  to  answer  questions  about 
the  North  Rochelle  coal  lease 
application,  as  well  as  other  pending 
coal  lease  applications,  other  mineral 
development  issues  in  the  Powder  I^ ver 
Basin,  the  coal  leasing  process,  the  coal 
imsuitabihty  screening  process,  and  any 
other  issues  that  may  be  of  concern 
related  to  Bureau  of  Land  Management 
(BLM)  mineral  activities  in  the  Powder 
River  Basin. 

The  DEIS  is  scheduled  to  be  available 
to  the  public  on  November  8,  1996.  In 
order  to  assure  that  comments  are 
considered  in  the  Final  Environmental 
Impact  Statement,  they  should  be 
received  no  later  than  close  of  business 
on  January  10,  1997. 
ADDRESSES:  Comments,  concerns,  and 
requests  for  copies  of  the  DEIS  (or  an 
Executive  Summary  of  the  DEIS)  should 
be  addressed  to  Casper  District  Office, 
Bureau  of  Land  Management,  Attn: 
Nancy  Doelger,  1701  East  "E"  Street, 
Casper,  Wyoming  82601.  Comments  can 
also  be  faxed  to  307-234-1525.  Attn: 
Nancy  Doelger. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Doelger  or  Mike  Karbs  (307-261- 
7600),  or  contact  the  fax  or  address 
listed  above. 

SUPPt.EMENTARY  INFORMATION:  This  coal 
lease  application  was  made  to  the  BLM 
pursuant  to  provisions  of  43  CFR  3425.1 
as  a  lease  by  application.  On  July  22, 
1992,  Bluegrass  Coal  Development 
Company  (formerly  SMC  Mining 
Company)  applied  for  a  coal  lease  for 
approximately  1,439  acres 
(approximately  144  million  tons  of  coal) 
in  an  area  adjacent  to  the  North 
Rochelle  Mine  in  Campbell  County, 
Wyoming.  The  (BLM)  has  recommended 
that  approximately  81  additional  acres 
containing  approximately  9  milUon  tons 
of  coal  be  included  in  the  tract  to  avoid 
a  potential  b)^ass  situation  in  the 
future,  and  that  approximately  39  acres 
containing  approximately  4  million  tons 
of  coal  be  excluded  fixim  the  tract  to 
enhance  the  value  of  the  remaining 
unleased  coal  in  the  area.  The 
application  was  for  the  follov«ring  lands: 

T.  42  N.,  R.  70  W.,  6th  P.M.,  Wyoming 

Sec.  4:  Lots  5  thru  16.  19,  and  20; 

Sec.  5:  Lots  5  thru  16; 

Sec.  9;  Lot  1; 
T.  43  N..  R.  70  W..  eth  P.M.,  Wyoming 

Sec.  32:  Lots  9  thru  11.14  thru  16; 

Sec.  33:  Lots  11  thru  14; 

Containing  1439.92  acres,  more  or  less. 

The  BLM  has  recommended  that  the 
follovsring  lands  be  excluded  from  the 
application: 

T.  42  N.,  R  70  W.,  6th  P.M.,  Wyoming 
Sec.  S.Lot  1; 
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Containing  39.15  acrea.  more  or  less. 

The  BLM  has  recommended  that  the 
following  additional  lands  containing 
an  additional  estimated  9  million  tons 
of  coal  reserves  be  included  in  the 
application: 

T.  43  N..  R.  70  W..  6th  P.M.,  Wyoming 
Sec.  32:  Lota  12  and  13. 
Containing  81.16  acres,  more  or  less. 

The  tract  as  amended  by  the  BLM 
contains  a  total  of  1481.93  acres  and 
approximately  149  million  tons  of  coal. 

The  lease  application  area  is  west  of 
and  contiguous  with  SMC  Mining 
Company's  existing  North  Rochelle 
Mine  and  with  Thunder  Basin  Coal 
Company's  Black  Thunder  Mine.  The 
North  Rochelle  Mine  began  producing 
coal  in  1990.  There  are  no  existing  mine 
facilities  or  rail  facilities  at  the  North 
Rochelle  Mine;  however,  these  facilities 
are  currently  being  permitted.  Coal  is 
produced  from  an  existing  Federal  lease 
(WYW71692)  by  truck  and  shovel  and 
the  produced  coal  is  hauled  by  truck 
from  the  mine  site  to  a  contracted  buyer. 
Production  from  the  existing  lease  is 
scheduled  to  meet  the  diligence 
requirements  of  Section  2(a)(2)(A)  of  the 
Mineral  Leasing  Act  in  late  1996.  The 
company  has  applied  to  lease  the 
proposed  North  Rochelle  Tract  (initially 
called  the  North  Roundup  Tract)  as  a 
maintenance  tract  for  the  North 
Rochelle  Mine. 

The  DEIS  analyzes  three  alternatives. 
The  Proposed  Action  is  to  lease  the  tract 
as  appUed  for  to  the  successful  bidder. 
Alternative  A  is  to  lease  the  tract  as 
modified  by  the  BLM  to  the  successful 
bidder.  This  is  the  Preferred  Alternative 
of  the  BLM.  The  third  alternative  is  the 
No  Action  Alternative,  which  assumes 
that  the  lease  is  not  issued. 

The  North  Rochelle  tract  does  not 
contain  enough  coal  to  open  a  new 
mine.  It  would  be  logically  mined  by 
either  the  existing  North  Rochelle  Mine 
or  the  existing  Black  Thunder  Mine. 

The  U.S.  Forest  Service  (USFS)  is  a 
cooperating  agency  in  the  preparation  of 
the  EIS  because  the  surface  of  some  of 
the  lands  included  in  the  tract  is  owned 
by  the  Federal  Government  and 
administered  by  the  USFS  as  part  of  the 
Thimder  Basin  National  Grasslands.  The 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  is  also  a  cooperating 
agency  in  the  preparation  of  the  EIS. 
because  it  is  the  Federal  agency  that 
administers  surface  coal  mining 
operations  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 


Dated:  November  1. 1996. 
AUnR-nanon, 
State  Director. 

|FR  Doc.  96-29112  Filed  11-13-96:  8:45  am) 
MLUMOCOM  43ie-ta-p 


[WY-01 8-1220-00] 

Em«rg«ncy  Closura  of  Certain  Roada 
and  Tralla;  Buffalo  Craak  Area,  WY 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  emergency  closure  of 

certain  roads  and  trails  in  the  Buffalo 

Creek  Area.  Washakie  County. 

Wyoming. 

summary:  Notice  is  hereby  given  that 
effective  September  27. 1996.  some 
roads  and  trails  on  public  land 
administered  by  the  Bureau  of  Land 
Management  (BLM)  Worland  District. 
Bighorn  Basin  Resource  Area,  will  be 
closed  to  all  vehicular  use.  These  roads 
and  trails  are  located  in  the  Buffiilo 
Creek  area  south  and  west  of  the 
Nowater  Stock  Drive  (BLM  road  1404), 
in  Washakie  County.  Wyoming.  As  of 
the  effective  date,  only  roads  designated 
by  a  "white  arrow"  are  available  for  use. 
All  roads  and  trails  not  designated  with 
a  "white  arrow"  are  closed  to  motorized 
use.  No  o^-road  travel  will  be  allowed 
in  these  areas  other  than  by  emergency 
vehicles  or  as  allowed  by  the  Bighorn 
Basin  Resource  Area  Manager. 
EFFECTIVE  DATE:  This  emergency  vehicle 
management  is  effective  September  27, 
1996  and  will  remain  in  effect  until 
December  1998  unless  modified  or 
rescinded  by  the  Bighorn  Basin 
Resource  Area  Manager. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Baker,  Outdoor  Recreation 
Planner  or  Charles  F.  Wilkie,  Area 
Manager,  Bighorn  Basin  Resource  Area. 
P.O.  Box  119.  101  South  23rd  Street, 
Worland.  Wyoming  82401-0119. 
Telephone  (307)347-5100. 
SUPPt.EMENTARV  INFORMATION:  The 
Bighorn  Basin  Resource  Area  is 
responsible  for  off-road  vehicle 
management  in  the  entire  resource  area. 
The  Buffalo  Creek  area  experienced  a 
large  fire  which  began  August  25.  1996 
and  burned  about  46.000  acres  of 
private,  state,  and  federal  lands.  The 
purpose  of  this  emergency  closure  is  to 
eliminate  unnecessary  vehicle  use  while 
providing  some  access  into  the  area  for 
recreation.  This  order  will  help  to  aid  in 
the  area's  rehabilitation  after  the  fire. 
Vehicles  traveling  off-road  in  a  burned 
area  would  damage  re-emerging  plants, 
increase  erosion,  and  could  spread 
noxious  weeds. 


The  management  of  off-road  vehicles 
is  covered  under  the  Washakie  Resource 
Management  Plan  (RMP),  signed 
September  2, 1988. 

The  Buffalo  Creek  area  is  an 
important  wildlife  habitat  and  hunting 
area.  The  recent  fire  burned  more  then 
90  percent  of  the  area  leaving  very  little 
winter  forage  for  wildlife.  Keeping 
vehicle  traffic  on  designated  roads  and 
trails  for  one  or  two  growing  seasons 
will  help  in  the  rehabiUtation  of  the 
area.  There  is  also  a  need  to  allow  some 
vehicle  access  into  the  area  in  order  for 
hunters  to  harvest  big  game  animals  that 
may  p>erish  due  to  a  lack  of  v«anter 
forage.  The  Bighorn  Basin  Resource 
Area  will  analyze  the  effect  of  this  road 
management  in  the  summer  of  1997  and 
the  Bighorn  Basin  Resource  Area 
Manager  will  extend  the  management 
until  December  1998.  if  it  is  deemed 
necessary. 

The  following  described  BLM- 
administered  lands  south  and  west  of 
the  Nowater  Stock  Trail  and  east  of  the 
Sand  Point  Divide  are  included  in  this 
emergency  closure:  Sixth  Principal 
Meridian.  Township  43  North,  Range  90 
West,  sections  25  and  36;  Township  43 
North.  Range  89  West,  sections  8,  9.  10, 
and  14  through  36;  Township  42  North, 
Range  89  West;  Township  42  North, 
Range  90  West,  sections  1. 12.  and  13. 
Authority  to  close  roads  and  trail  to  off- 
road  vehicles  is  provided  under  43  CFR 
subpart  8341.2  (a  and  b).  and  8364.1. 
Violations  are  punishable  by  a  fine  not 
to  exceed  SI  ,000  and(or)  imprisonment 
not  to  exceed  1 2  months. 

Dated:  November  5,  1996. 
CliariM  F.  WUkie. 

Bighorn  Basin  Area  Manager,  Worland 
District. 

|FR  Doc.  .96-29086  Filed  11-13-96;  8:45  am] 
BIUMQ  CODE  4310-22-P 


National  Park  Service 

Salt  River  Bay  National  Historical  Park 
and  Ecological  Preserve 

action:  Notice  of  Advisory  Commission 
Meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Salt  River  Bay  National  Historical  Park 
and  Ecological  Preserve,  St.  Croix, 
Advisory  Commission  will  be  held  at 
9:00  a.m.  to  4:00  p.m.,  at  the  follovnng 
location  and  date. 
DATES:  December  4, 1996. 

LOCATION:  The  Buccaneer  Hotel,  5007 
Estate  Shoys  »7.  Christiansted,  St.  Croix, 
Virgin  Islands  00820. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frands  Peltier,  Superintendent. 
Virgin  Islands  National  Park,  6310 
Estate  Nazareth  #10.  St.  Thomas,  Virgin 
Islands  00802.  (809)  775-6238. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Salt  River  Bay  National 
Historical  Park  and  Ecological  Preserve. 
St.  Croix,  Advisory  Commission  is  to 
make  recommendations  on  how  all 
lands  and  waters  within  the  boundaries 
-of  the  park  can  be  jointly  managed  by 
the  Governments  of  the  United  States 
Virgin  Islands  and  the  United  States  in 
accordance  with  Public  Law  102-247;  to 
consult  with  the  Secretary  of  the  Interior 
on  the  development  of  the  General 
Management  Plan  required  by  Section 
105  of  Public  Law  102-247;  and  to 
provide  advice  and  recommendations  to 
the  Government  of  the  United  States 
Virgin  Islands  upon  request  of  the 
Government  of  the  United  States  Virgin 
Islands. 

Matters  to  be  discussed  at  this 
meeting  include  general  operation 
procedures  of  the  Advisory 
Commission,  administrative  issues 
(interpretive  presence  at  the  park,  points 
of  contact  between  the  Commission, 
National  Park  Service  and  the  Governor 
and  training  of  Virgin  Islands 
employees),  consideration  and  adoption 
of  the  last  Commission  minutes,  and 
review  of  draft  documents  for  the 
Friends  of  the  Park  group. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  pubUc 
may  file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above  at  least  10  working 
days  prior  to  the  meeting. 

Members  of  the  pubhc  may  request 
ahead  of  time  to  address  the 
Commission.  Comments  will  be  limited 
to  5  minutes.  Written  copies  of 
comments  to  be  made  must  be 
submitted  to  the  Commission  in  order  to 
be  included  in  the  officitd  record  of  the 
meeting.  Minutes  of  the  meeting  will  be 
available  at  the  Virgin  Islands  National 
Park  headquarters  at  the  above  address 
for  public  inspection  approximately  4 
weeks  after  the  meeting. 
Dated:  November  6, 1996. 
Daniel  W.  Brown, 
Acting  Field  Director,  Southeast. 
(PR  Doc.  96-29087  Filed  11-13-96;  8:45  am] 
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National  Registar  of  Historic  Placee; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  l}eing  considered  for  Usting 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  2, 1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
November  29, 1996. 
Beth  Savage. 
Acting  Keeper  of  the  National  Register. 

ARKANSAS 

Benton  County 

Oak  Hill  Mausoleum  (Benton  County  MPS). 
Oak  Hill  Cemetery.  W  of  jet.  of  Benton  St. 
and  AR  43,  Siloam  Springs,  96001412 

Crawford  County 

Fairview  Cemetery,  Confederate  Section 
(Qvil  War  Commemorative  Sculpture 
MPS),  SW  of  jet.  of  McKibben  and  10th 
Sts..  Van  Buren.  96001407 

Garland  County 

Hollywood  Cemetery,  Confederate  Section 
(Civil  War  Commemorative  Sculpture 
MPS).  Near  Jet.  of  Hollywood  Ave.  and 
Mote  Rd..  Hot  Springs.  96001409 

Hempstead  County 

Washington  Confederate  Monument  (Civil 
War  Commemorative  Sculpture  MPS).  AR 
4.  NW  of  jet.  with  AR  32.  Washington. 
96001410 

Missiasippi  County 

Mississippi  County  Courthouse.  Chickasawba 
District.  200  W.  Wahiut  St.,  BlytheviUe. 
96001411 

Ouacliita  County 

Oaldand  Cemetery,  Confederate  Section 
(Civil  War  Commemorative  Sculpture 
MPS).  N  of  Pearl  St..  between  Adams  and 
Young  Sts..  Camden.  96001408 

DELAWARE 

Sussex  County 

Barnes  Woods  Archeological  District, 
Address  Restricted.  Seaford  vicinity. 
96001413 

GEORGLV 

Coweta  County 

Roscoe — Dunaway  Gardens  Historic  District, 
Roughly  bounded  by  the  Chattahoochee  R.. 
Cedar  Cr.,  Hood  Branch,  and  White  Oak 
Cr.,  Roscoe  vicinity,  96001414 

MARYLAND 

CarroU  County 

Stoner — Saum  Farm,  1500  McKinstry's  Mill 
Rd.,  Union  Bridge  vicinity,  96001415 


Washington  County 

Wilson,  Ruiiis,  Complex,  14293  Rufus  Wilson 
Rd..  Clear  Spring  vicinity.  96001416 

MICHIGAN 

Allegan  County 

Feh.  Dorr  E.,  Mansion,  66th  St.,  N  of  138th 
Ave.,  Laketown  Township,  Saugatuck 
vicinity,  96001418 

Macomb  County 

Kolping  Park  and  Chapel,  47440  Sugar  Busli 
Rd.,  Mount  Clemens  vicinity,  96001417 

Manistee  County 

Sandenburgh — Rogers  Summer  Resort 
Complex,  2046  Crescent  Beach  Rd., 
Onekama  Township,  Parkdale  vicinity, 
96001421 

Tuscola  County 

Tuscola  County  Courthouse,  440  N.  State  St., 
Caro,  96001419 

Wayne  County 

YWCA  Building.  2230  Witherall.  Detroit. 
96001420 

NEW  YORK 

Albany  County 

Patterson  Farmhouse,  47  Murray  Ave., 
Dehnar,  96001427 

Shear,  Israel,  House.  NY  143,  NW  of  jet.  with 
Gedney  Hill  Rd.,  Hamlet  of  Coyiaans 
Hollow,  Ravena  vicinity.  96001436 

Chenango  County 

Hovey.  Charles  C,  House  and  Strong  Leather 
Company  Mill,  53  W.  Main  St.  and  10 
Bixby  St..  Bainbridge,  96001426 

Smyrna  Elementary  School,  School  St..  SE  of 
NY  80,  Smyrna,  96001428 

Columbia  County 

Williams,  John  S.,  House  and  Farm.  Shaker 
Museimi  Rd.,  approximately  1  mi.  S  of  jet. 
with  1-90,  Chatham  vicinity,  96001424 

Greene  County 

Prattsville  Reformed  Dutch  Church,  Main  SL, 

NW  of  jet.  with  Co.  Rd.  10,  Prattsville. 

96001430 
Trinity  Episcopal  Church,  NY  23,  SW  of  jet. 

with  Co.  Rd.  19,  Ashland,  96001438 
West  Settlement  Methodist  Church,  West 

Settlement  Rd.,  jet  with  Cleveland  Rd., 

Ashland,  96001435 

Herkimer  County 

Menge  House  Complex,  98  Van  Buren  St., 
Dolgeville.  96001425 

Orange  County 

Blooming  Grove  Church,  W  side  of  NY  94. 

jet.  with  Old  Dotainion  Rd.,  Blooming 

Grove,  96001434 
Clark,  A.  J.,  Store  (Cornwall  MPS),  286  Main 

St.,  Cornwall,  96001432 
Upland  Lawn  (Cornwall  MPS).  16  Duncan 

Ln.,  Cornwall,  96001433 

Rensselaer  County 

Craver  Farmstead.  115  Graver  Rd..  East 
Greenbush  vicinity.  96001423 
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Steuben  County 

Mapit!  Street  Historic  District.  Roughly. 
Maple  St.  from  Aiademv  Kd  to  Curtis  Sq. 
Park.  Addison.  96(X)144  I 

Suffolk  County 

Northport  Public  Library.  215  Main  St., 

North  port.  96001429 
Smilh,  Obadiah,  House,  853  Saint  lohntand 

Rd..  Hamlet  of  Kings  Parks.  Smifhtown. 

96001422 

Sullivan  County 

Chemung  Railway  Depot—  Horseheads,  312 
W.  BroacI  St.,  Horsehead.s,  96001442 

Ulster  County 

Elm  Street  Stone  Arch  Bridge,  Elm  St..  over 

Alton  Cr..  Pine  Hill.  96001437 
Mill  Street  Stone  Arch  Bridge.  Mill  St..  over 

Birch  Cr..  Pine  Hill.  96001439 
The  L<jc;usts.  160  Plains  Rd..  New  Paltz. 

96001440 

Washington  County 

Fort  Miller  Reformed  (Church  ('omplex.  Fort 
Miller  Rd..  W  of  US  4  and  S  uf  Galusha 
Island,  Fort  Edward.  96001431 

NORTH  CAROLINA 

Beaufort  County 

Ware  Creek  S<  hool.  E  side  of  NY  1103.  .3  mi. 
.SE  of  |ct.  with  NC  1112.  Bluunts  Creek 
vicmity.  96001443 

Johnston  County 

(Clayton  Banking  0>mpany  Building.  301  E. 
Main  St..  Clayton.  96001444 

VIRGINIA 

Amherst  County 

Mountain  View  Farm,  let.  of  Cx).  Rt.  3  and  US 
29.  Clifford  vicinity.  960014.53 

Fauquier  County 

Weston,  4477  Weston  Rd.,  Casanova  vicinity, 
96001447 

fames  City  County 

Riverview,  Address  Restricted,  Williamsburg 
vicinity,  96001446 

Mecklenburg  County 

Royster,  Clark,  House,  30O  Rose  Flill  Ave., 

Clarksville.  9«(H)14fi5 
Sunnyside.  104  Shiney  Rock  Rd,  Clarksville, 

96001452 

Pittsylvania  County 

Bills  Diner  (Diners  of  Virginia  MRA).  1 

Depot  St  .Chatham.  9«i001450 
Burnett's  Diner  (Diners  of  Virginia  MRA).  19 

S   Main  St..  Chathiini,  9b(HJ14r)l 

Lynchburg  Independent  (Jly 

Warwick.  John  Marshall.  House.  720(;ourt 
St.,  Lynchlnirg,  96001449 

Richmond  Independent  City 

Byril.  Williiini.  Hotel,  J501  W.  Broad  St., 

Rii:hmon(l,  96001454 
Sixth  Mount  Zion  Baptist  (Church,  14  W 

Duval  .St  ,  Richmond.  9«(HU445 


Roanoke  Independent  City 

(jainsboro  Branch  of  the  Roanoke  City  Public 
Library,  15  Patten  Ave.,  NW,  Roanoke, 
96001448 

WISCONSIN 

Manitowoc  County 

FRANCIS  HINTON  (steamer)  (Creat  Lakes 
Shipwreck  Sites  of  Wisconsin  MPS). 
Address  Restricted.  Manitowoc  vicinity. 
96001457 

Ozaukee  County 

NIACiARA  (steamer)  (Great  Lakes  Shipwreck 
Sites  of  Wis<;onsin  MPS).  Address 
Restricted.  Belgium  vicinity.  96001456 

IFR  Doc.  96-29085  Filed  11-13-96:  8:45  ami 
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Notice  Of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  ttie  Seattle 
Art  Museum,  Seattle.  WA 

AGENCY:  National  Park  Service 
action:  Notice 


Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  a  cultural  item 
in  the  po.ssession  of  the  Seattle  Ail 
Museum  which  meets  the  definition  of 
"cultural  patrimony"  under  Section  2  of 
the  Act. 

The  object  is  a  Tlingit  steel  dagger, 
known  as  Keet  Gwalna.  The  dagger  is  26 
.3/8"  long  and  4  3/4"  wide,  with  copper 
overlay  and  leather  wrapping  about  the 
grip  area.  The  blade  is  a  long,  tapered 
triangular  form  with  three  prominent 
flutes  down  the  center  of  its  length.  The 
integral  steel  pommel  is  relief-formed 
into  the  image  of  two  orca  whale  heads 
looking  outward  with  a  single  dorsal  fin 
extending  upward  from  the  whale 
heads.  A  single  cut  hole  pierces  the 
dorsal  fin.  The  pommel  is  flat  on  the 
reverse  side. 

In  1974,  Mrs.  Annie  )acobs  of  Sitka, 
AK,  sold  the  dagger  to  Mr.  Michael 
)ohnson.  an  art  dealer  of  Seattle,  WA.  In 
1975.  Mr.  Johnson  sold  the  dagger  to  Mr. 
)ohn  Hauberg  of  Seattle,  WA,  who 
donated  it  to  the  Seattle  Art  Museum  in 
1983. 

The  claim  establishing  the  cultural 
patrimony  of  the  dagger  was  filed  by  the 
Central  Council  of  the  Tlingit  and  Haida 
Indian  Tribes  of  Alaska  on  behalf  of  the 
Ua/d'aweidi  Clan  of  Angoon,  Alaska,  for 
whom  the  orca  or  killer  whale  is  said  to 
be  a  long-established  crest  with  ongoing 
cultural,  historical,  and  spiritual 
importance.  The  dagger  had  been 
entrusted  to  a  long  line  of  clan 
caretakers,  each  of  whom  was  holding 
the  dagger  on  behalf  of  the  entire  clan. 
Affidavits  submitted  with  the  claim 
confirm  that  the  final  caretaker  did  not 


have  the  required  unanimous  consent  of 
the  members  of  the  Da/d'aweidi  Clan  to 
sell  the  dagger,  and  lacked  the  authoiity 
to  alienate  it. 

Officials  of  the  Seattle  Art  Museum 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(D),  this  cultural  item  has 
ongoing  historical,  ti^ditional,  and 
cultural  importance  central  to  the 
culture  itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Officials  of  the  Seattle 
All  Museum  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
this  item  and  the  Central  Council  of 
Tlingit  and  Haida  Indian  Tribes  of 
Alaska  acting  on  behalf  of  the 
Da/d'aweidi  Clan  of  Angoon,  Alaska. 

This  notice  has  been  sent  to  officials 
of  the  Central  Council  of  Tlingit  and 
Haida  Indian  Tribes  of  Alaska  on  behalf 
of  the  Da/d'aweidi  Clan  of  Angoon, 
Al'-ska.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  this  object 
should  contact  Steven  C.  Brown, 
Associate  Curator  of  Native  American 
Art,  Seattle  Art  Museum,  P.O.  Box 
22000,  Seattle,  WA  98122099700; 
telephone  (206)  654093171  before 
December  16,  1996.  Repatriation  of  this 
object  to  the  Central  Council  of  Tlingit 
and  Haida  Indian  Tribes  of  Alaska  on 
behalf  the  Da/cl'aweidi  Clan  of  Angoon, 
Alaska  may  begin  aher  that  date  if  no 
additional  claimants  come  forward. 

Dated:  November  8, 1996, 
Veletta  Canouts, 

Acting  Departmental  Consulting 

Archeologist. 

Deputy  Manager.  Archeology  and 

Ethnography  Program. 

IFR  Doc.  96-29154  Filed  11-13-96;  8:45  am] 
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Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Springfield  Science  Museum, 
Springfield,  MA 

agency:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Springfield 
Science  Museum,  Springfield,  MA, 
which  meet  the  definition  of 
"unassociafed  funerary  object"  under 
Section  2  of  the  Act, 

The  68  cultural  itelfts  include:  conch 
shell  beads,  a  conch  shell  drinking  cup, 
a  .sof^-shell  clam  hoe,  stone  projectile 
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points,  bear  claws,  a  Caddoan  incised- 
neck  pottery  bottle,  bone  pins,  and  a 
worked  copper  sheet. 

In  1912,  C.  B.  Moore  collected  these 
cultural  items  from  the  Lower 
Mississippi  Valley  in  LaFayette,  Miller, 
Cross,  Hempstead,  and  Calhoim 
counties  of  Arkansas,  and  donated  them 
to  the  Springfield  Science  Museum  the 
same  year. 

Consultation  evidence  indicates  these 
counties  were  used  as  a  homeland  and 
biuial/funerary  areas  between  c.  800 
A.D.  and  the  mid-nineteenth  century  by 
the  Caddo  Tribe.  Archeological  and 
anthropological  evidence  further 
indicates  continuities  of  funerary 
practice,  tools,  types  of  ornamentation, 
and  funerary  objects  throughout  this 
period.  Consultation  evidence  presented 
by  the  Caddo  Tribe  also  indicates  these 
biuial  practices,  tool  manufacture,  and 
types  of  ornamentation  and  funerary 
objects  are  identical  to  known  Caddo 
traditional  practices  into  the  historic 
period. 

Officials  of  the  Springfield  Science 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(B),  these 
68  cultural  items  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  Springfield  Science 
Museum  have  also  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  items  and  the  Caddo  Tribe  of 
Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Tribe  of  Oklahoma,  the 
Creek  Nation  of  Oklahoma,  the  Choctaw 
Nation  of  Oklahoma,  and  the  United 
Keetoowah  Band  of  the  Cherokee 
Nation.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  objects 
should  contact  John  Pretola,  Curator  of 
Anthropology,  Springfield  Science 
Museum,  236  State  Street,  Springfield, 
MA  01103.  telephone  (413)  263096875, 
ext.  320  before  December  16, 1996. 
Repatriation  of  these  objects  to  the 
Caddo  Tribe  of  Oklahoma  may  begin 


after  that  date  if  no  additional  claimants 

come  forward. 

Dated:  November  8, 1996. 

Veklta  Canmits, 

Acting  Departmental  Consulting 
ArcheoJogist, 

Deputy  Manager,  Archeology  and 
Ethnography  Program . 

(FR  Doc.  96-29155  Filed  11-13-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  July  25, 1996,  and 
published  in  the  Federal  Register  on 
August  2, 1996,  (61  FR  40451),  Ansys 
Inc.,  2  Goodyear,  Irvine,  Califonia 
92718,  made  application  to  the  Ehng 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
benzoylecgonine  (9180),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  21  U.S.C.  §  823(a)  and 
determined  that  the  registration  of 
Ansys,  Inc.  to  manufacture 
benzoylecgonine  is  consistent  with  the 
public  interest  at  this  time.  Therefore, 
pursuant  to  21  U.S.C.  §  823  and  28 
C.F.R.  §§  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiuer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  October  21, 1996. 
Gene  R.  HaisUp, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  96-29157  Filed  11-13-96;  8:45  am] 
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Manufacturer  of  Controlled 
Sul>stances;  Notice  of  Registration 

By  Notice  dated  July  3, 1996,  and 
published  in  the  Federal  Register  on 
July  16,  1996  (61  FR  37078),  AppUed 
Science  Labs,  Division  of  Alltech 
Associates,  Inc.,  2701  Carolean 
Industrial  Drive,  P.O.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Dnjg 


Methcathinone  (1237)  

N-Ethylamphetamine  (1475)  

N,N-Oimethylaniphetamine  (1480) 
4-M6thylaniinorex     (cis     isomer) 

(1590). 
Lysergic  acid  diethylamide  (7315) 

Mescaline  (7381) 

3,4-Mettiylenedioxyaniphetamine 

(7400). 
N-Hydroxy-3,4- 

methylenednxyaniphetamine 

(7402). 
3,4-Methytenedioxy-N- 

ethylarnphetamine  (7404). 
3,4-Mettiy1enedioxymettwnv 

phetamine  (7405). 
N-EthyH  -phenylcyciohexytamine 

(7455). 
1-<1-Ptienylcyclohexyt)    pyrrolidine 

(7458). 
1-{1-(2Thienyl)    cydohexyl]    piper- 

idine  (7470). 

Dihydromorphine  (9145) 

^4omlorphine  (9313)  

I-Phenyicyctohexytamine  (7460) 

Phencydidine  (7471) 

Phenyiacetone  (8501)  „ 

1  -Piperidinocyciohexanecar- 

bonltrile  (8603). 

Cocaine  (9041) 

Codeine  (9050) 

Dihydrocodeine  (9120)  

Benzoylecgonine  (9180) 

Morphine  (9300)  

Oxymorphone  (9652)  

Noroxyniorphone  (9668)  


Schedule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  §  823  and  28  C.F.R.  §§  0.100 
and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  October  21, 1996, 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  96-29116  Filed  11-13-96;  8:45  am] 

BILLMO  COOE  4410-0»-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  6, 
1996,  Cambridge  Isotope  Lab,  50 
Frontage  Road,  Andover,  Massachusetts 
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01810.  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DBA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnjg 


Amphetamine  (1100) 

Methamphetamine  (1105)  ... 

Pentobarbitai  (2270) 

Secotarbitai  (2315) 

PfiencydWne  (7471) 

Ptwnytacatone  (8501)  

Cocaine  (9041) 

Codeine  (9060) 

Oxycodone  (9143) 

Banzoytoogonine  (9180) 

Mettwdone  (9250) 

Oexiropropoxyphene,    bult 
doaage  fcxms)  (9273). 

Morphine  (9300) 

Fentany«(9801)  


(non- 


Schedule 


The  firm  plans  to  manufact\ire  small 
quantities  of  the  above  listed  controlled 
substances  for  isotope  labeled  standards 
for  drug  analysis. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  appUcation. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CXIR), 
and  must  be  filed  no  later  than  January 
13, 1997. 

Dated:  October  21. 1996. 
Gene  R.  HaisUp, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Aebninistration . 
IFR  Doc  96-29117  Filed  11-13-96:  8:45  am) 

•aiMQ  oooc  4410-oa-M 


Manufacturer  of  Controlled 
Substancee;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
2 1  of  the  Ck>de  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  September 
18,  1996,  Norac  Company,  Lie,  405  S. 
Motor  Avenue,  Azusa,  California  91702, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  Schedule  I 
controlled  substance 
tetrahydrocannabinols  (7370). 

The  firm  plans  to  manufacture 
medication  for  the  treatment  of  AIDS 
wasting  syndrome  and  as  an  antiemetic. 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactuie  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (OCR), 
and  must  be  filed  no  later  than  January 
13. 1997. 

Dated:  October  21, 1906. 
G«MR.Hatai^. 

Deputy  Asaistant  Adminutrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
(PR  Doc.  96-29118  Filed  II-IJ-W,  8:45  am) 

aSUNQCOOS  4411 


Manufacturer  of  Controllad 
Subatancea;  Nottca  of  Correction 

As  set  forth  in  the  Federal  Register 
(FR  Doc.  96-22631)  Vol.  61,  No.  173  at 
page  46827,  dated  September  5. 1996, 
Noramco  of  Delaware.  Inc.,  Division  of 
McNeilab,  Inc.,  500  Old  Swedes 
Landing  Road.  Wilmington,  Delaware 
19801,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  for 
certain  controlled  substances.  By  letter 
dated  Augxist  30, 1996,  Noramco  of 
Delaware.  Inc.  stated  that  they  had 
erroneously  included  fentanyl  (9801)  in 
their  application  for  bulk  manufacture. 
Therefore,  fentanyl  is  hereby  deleted 
from  the  firm's  application  for  bulk 
manufacture. 

Dated:  October  21, 1996. 
Geoe  R.  HalsUp. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  96-29119  Filed  11-13-96;  8:45  am] 

SnUNQCOOC  4410-OS-M 


Manufacturer  of  Controlled 
Substancee;  Notice  of  Application 

Piu^uant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  September 
23,  1996,  Nycomed,  Inc..  33  Riverside 
Avenue,  Rensselaer,  New  York  12144, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  meperidine  (9230)  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 


The  firm  plans  to  manu&ctiire  bulk 
product  for  distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington.  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  January 
13. 1997. 

Dated:  October  21, 1996. 
Gane  R.  HaiaUp. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  96-29120  Filed  11-13-96;  8:45  am] 

■luJNOCoof  44ie-as-M 


Importer  of  Controllad  Substancaa; 
Notice  of  Regiatratlon 

By  Notice  dated  August  21. 1996.  and 
published  in  the  Federal  Re^ster  on 
September  3. 1996,  (61  FR  46489). 
Radian  International  LLC.  8501  North 
Mopac  Blvd.,  P.O.  Box  201088.  Austin, 
Texas  78720,  made  application  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


3.4-Mettrytenedioxy-N- 
ethylamphetamine  (7404). 

3,4-Mettiylenedioxymetham- 
phetamine  (7405). 

4-MettxMyamphetamine  (741 1) 

Benzoyteogonine  (9180) 


Schedule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Radian  International  LLC 
to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  Therefore, 
pursuant  to  Section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Ck)de  of  Federal  Regulations,  Section 
1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 
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Dated:  October  21, 1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  96-29121  Filed  11-13-96;  8:45  am| 

BtLLINQ  CODE  44M-(»-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  May  21,  1996,  and 
published  in  the  Federal  Register  on 
May  30, 1996,  (61  FR  27099),  Research 
Triangle  Institute,  Kenneth  H.  Davis,  Jr., 
Hermann  Building,  East  Institute  Drive, 
P.O.  Box  12194,  Research  Triangle  Park, 
North  Carolina  27709,  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Marihuana  (7360) 
Cocaine  (9041)  .... 


Schedule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Research  Triangle 
Institute  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  §823 
and  28  C.F.R.  §§0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  October  28.  1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  96-29158  Filed  11-13-96;  8:45  ami 

BILUNG  COOE  4410-OV-M 


Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Report  of  Complaint. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  will  be  accepted  until 
January  13,  1997. 


Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Report  of  Complaint. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-847.  Border  Patrol 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individual  or 
Households.  The  information  collected 
is  used  by  the  INS  to  establish  a  record 
of  complaint  and  to  initiate  an 
investigation  of  misconduct  by  an 
officer  of  the  INS. 

■  (5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 


estimated  for  an  average  respondent  to 
respond:  250  responses  at  15  minutes 
per  response. 

(6)  All  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  62.5. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001,  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  November  8.  1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  offustice. 

IFR  Doc.  96-29140  Filed  11-13-96;  8:45  ami 
BILUNG  CODE  4410-1B-M 

PNS  No.  1801-06;  AG  Order  No.  2062-06] 
RIN111S-AE26 

Extension  of  Designation  of  Rwanda 
Under  Temporary  Protected  Status 
Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

SUMMARY:  This  notice  extends,  until 
June  6,  1997,  the  Attorney  General's 
designation  of  Rwanda  under  the 
Temporary  Protected  Status  ("TPS") 
program  provided  for  in  section  244A  of 
the  Immigration  and  Nationality  Act,  as 
amended  ("the  Act").  Accordingly, 
eligible  aliens  who  are  nationals  of 
Rwanda  (or  who  have  no  nationality 
and  last  habitually  resided  in  Rwanda) 
may  re-register  for  Temporary  Protected 
Status  and  extension  of  employment 
authorization.  This  re-registration  is 
limited  to  persons  who  already  have 
registered  for  the  initial  period  of  TPS 
which  ended  on  June  6,  1995. 
EFFECTIVE  DATES:  This  extension  of 
designation  is  effective  on  December  7, 
1996,  and  will  remain  in  effect  until 
June  6,  1997.  The  primary  re-registration 
procedures  become  effective  on 
November  14,  1996,  and  will  remain  in 
effect  until  December  16,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin,  Adjudications  Officer, 
Immigration  and  Naturalization  Service. 
Room  3214,  425  I  Street,  NW., 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  Under 
section  244A  of  the  Act,  as  amended  by 
.section  302(a)  of  Public  Law  101-649  •' 
and  section  304(b)  of  Public  Law  102- 
232  (8  U.S.C.  1254a),  the  Attorney 
General  is  authorized  to  grant 
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Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  state  designated  by 
the  Attorney  General  (or  who  have  no 
nationality  and  last  habitually  resided 
in  that  state).  The  Attorney  General  may 
designate  a  state  upon  finding  that  the 
state  is  experiencing  ongoing  armed 
conflict,  environmental  disaster,  or 
certain  other  extn  ordinary  and 
temporary  conditions  that  prevent 
nationals  or  residents  of  the  country 
from  returning  io  safety. 

Effective  on  |une  7,  1994.  the 
Attorney  General  designated  Rwanda  for 
Temporary  Protected  Status  for  a  period 
of  12  months.  59  FR  29440.  The 
Attorney  General  extended  the 
designation  of  Rwanda  under  the  TPS 
program  for  a  12-month  period  until 
June  6,  1996,  60  FR  27790. 
Subsequently,  the  Attorney  General 
extended  the  designation  of  Rwanda 
under  the  TPS  program  for  an  additional 
6-month  period  until  December  6,  1996. 
61  FR  29428. 

This  notice  extends  the  designation  of 
Rwanda  under  the  Temporary  Protected 
Status  program  for  an  additional  6 
months,  in  accordance  with  sections 
244A(b)(3)  (A)  and  (C)  of  the  Act.  This 
notice  also  describes  the  procedures  that 
eligible  aliens  who  are  nationals  of 
Rwanda  (or  who  have  no  nationality 
and  who  last  habitually  resided  in 
Rwanda)  must  comply  with  in  order  to 
re-register  for  TPS. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Rwanda's  TPS 
designation,  late  initial  registrations  are 
possible  for  some  Rwandans  under  8 
CFR  240.2(0(2).  Such  late  initial 
registrants  must  have  been 
"continuously  physically  present"  in 
the  United  States  since  lune  7,  1994. 
must  have  had  n  valid  immigrant  or 
non-immigrant  status  during  the 
original  registration  period,  and  must 
register  no  later  than  30  days  from  the 
expiration  of  such  status.  An 
Application  for  Employment 
Authorization,  Form  1-765.  must  always 
be  nied  as  part  of  either  a  re-registration 
or  as  part  of  a  late  initial  registration 
together  with  the  Application  for 
Temporary  Protected  Status,  Form  I- 
821.  The  appropriate  filing  fee  must 
accompany  Form  I-7B5  unless  a 
properly  do<:umented  fee  waiver  request 
is  submitted  tu  the  Immigration  and 
Naturalization  Service  or  unless  the 
applicant  does  not  request  employment 
authorization.  The  Immigration  and 
Naturalization  Service  requires  TPS 
registrants  to  submit  Form  1-765  for 
data-gathering  purposes. 


Notice  of  Extension  of  Designation  of 
Rwanda  under  the  Temporary 
Protected  Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Immigration  and  Nationality  Act.  as 
amended,  (8  U.S.C.  1254a),  and 
pursuant  to  sections  244A(b)(3)  (A)  and 
(C)  of  the  Act.  I  have  had  consultations 
with  the  appropriate  agencies  of  the 
U.S.  Government  concerning  (a)  the 
conditions  in  Rwanda;  and  (b)  whether 
permitting  nationals  of  Rwanda  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Rwanda)  to  remain 
temporarily  in  the  United  States  is 
contrary  to  the  national  interest  of  the 
United  States.  After  these  consultations, 
I  do  not  determine  that  Rwanda  no 
longer  meets  the  conditions  for 
Temporary  Protected  Status  designation 
under  paragraph  244A(b)(3)(C)  of  the 
Act.  Accordingly,  it  is  ordered  as 
follows: 

(1)  The  designation  of  Rwanda  under 
section  244A(b)  of  the  Act  is  extended 
for  an  additional  6-month  period  from 
December  7.  1996.  to  June  6.  1997. 

(2)  I  estimate  that  there  are 
approximately  200  nationals  of  Rwanda 
(and  aliens  having  no  nationality  who 
last  habitually  resided  in  Rwanda)  who 
have  been  granted  Temporary  Protected 
Status  and  who  are  eligible  for  re- 
registration. 

(3)  In  order  to  maintain  current 
registration  for  Temporary  Protected 
Status,  a  national  of  Rwanda  (or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Rwanda)  who 
received  a  grant  of  TPS  during  the 
initial  period  of  designation  htim  June 
7.  1994.  to  June  6,  1995.  must  comply 
with  the  re-registration  requirements 
contained  in  8  CFR  240.17.  which  are 
described  in  pertinent  part  in 
paragraphs  (4)  and  (5)  of  this  notice. 

(4)  A  national  of  Rwanda  (or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Rwanda)  who 
previously  has  been  granted  TPS.  must 
re-register  by  filing  a  new  Application 
for  Temporary  Protected  Status,  Form  I- 
821,  together  with  an  Application  for 
Employment  Authorization.  Form  I- 
765,  within  the  30-day  period  beginning 
on  November  14,  1996,  and  ending  on 
December  16. 1996.  in  order  to  be 
eligible  for  Temporary  Protected  Status 
during  the  period  from  December  7, 
1996,  to  June  6.  1997.  Late  re- 
registration  applications  will  be  allowed 
pursuant  to  8  CFR  240.17(c). 

(5)  There  is  no  fee  for  Form  1-821 
filed  as  part  of  the  re-registration 
application.  The  fee  prescribed  in  8  CFR 
103.7(b)(1),  currently  seventy  dollars 
($70),  will  be  charged  for  Form  1-765, 


filed  by  an  alien  requesting  employment 
authorization  pursuant  to  the  provisions 
of  paragraph  (4)  of  this  notice.  An  alien 
who  does  not  request  employment 
authorization  must  nonetheless  file 
Form  1-821  together  with  Form  1-765, 
but  in  such  cases  both  Form  1-821  and 
Form  1-765  should  be  submitted 
without  fee. 

(6)  Pursuant  to  Section  244A(b)(3)(A) 
of  the  Act,  the  Attorney  General  will 
review,  at  least  60  days  before  June  6, 
1997,  the  designation  of  Rwanda  under 
the  TPS  program  to  determine  whether 
the  conditions  for  designation  continue 
to  be  met.  Notice  of  that  determination, 
including  the  basis  for  the 
determination,  will  be  published  in  the 
Federal  Register. 

(7)  Information  concerning  the  TPS 
program  for  nationals  of  Rwanda  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Rwanda)  will  be 
available  at  local  Immigration  and 
Naturalization  Service  offices  upon 
publication  of  this  notice. 

Dated:  November  5, 1996. 
Janet  Reno, 
Attorney  General. 
|FR  Doc.  96-29215  Filed  11-13-96;  8:45  ami 

■tLUNQ  COOe  4410-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  9ft-1 35] 

National  Environmental  Policy  Act; 
Advanced  Space  Tranaportatlon 
Program 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  availability  of  the  draft 
environmental  impact  statement  (DEIS) 
for  the  Engine  Technology  Support  for 
NASA's  Advanced  Space 
Transportation  Program. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1508),  and  NASA 
policy  and  procedures  (14  CFR  Part 
1216,  Subpart  1216,3),  NASA  has 
prepared  and  issued  a  DEIS  for  the 
Engine  Technology  Support  of  NASA's 
Advanced  Space  Transportation 
Program.  The  proposed  action  by  NASA 
is  to  test  new  and  advanced  engines, 
and  components,  and  to  modify 
facilities  to  support  the  programmatic 
development  of  future  launch  vehicles. 
NASA  is  considering  a  wide  variety  of 
liquid-fueled  engines  to  accommodate 
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the  propulsion  requirements  of  new 
space  vehicle(s).  "The  primary  sites  being 
evaluated  for  the  testing  activities  are 
NASA's  Marshall  Space  FUght  Center 
(MSFC)  in  Huntsville,  Alabama,  and 
John  C.  Stennis  Space  Center  (SSC)  in 
Hancock,  Mississippi.  In  addition, 
Edwards  Air  Force  Base  near  Lancaster 
County,  California,  is  also  being 
considered  as  a  potential  test  site. 
DATES:  Comments  on  the  Engine 
Technology  Support  for  NASA's 
Advanced  Space  Transportation 
Program  must  be  submitted  in  writing  to 
NASA  on  or  before  December  29, 1996, 
or  45  days  from  the  date  of  publication 
in  the  Federal  Register  of  the  U.S. 
Environmental  Protection  Agency's 
notice  of  availability  of  the  Engine 
Technology  Support  for  NASA's 
Advanced  Space  Transportation 
Program  DEIS,  whichever  notice  is  later. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Eh-.  Rebecca  McCfileb, 
Director,  Environmental  Engineering 
and  Management  Office,  Code  AEOl, 
Marshall  Space  Flight  Center,  Alabama 
35812.  The  DEIS  may  be  reviewed  at  the 
following  locations: 

(a)  NASA  Headquarters,  Library, 
Room  1J20,  300  E  Street,  SW., 
Washington,  DC  20546. 

(b)  NASA,  Marshall  Space  Flight 
Center,  Library,  Building  4200, 
Huntsville,  AL  35812. 

(c)  Huntsville  Library,  915  Monroe 
Street.  SW,  Huntsville,  AL  35801. 

(d)  Huntsville  Library,  Madison 
Branch,  181  Hughes  Road,  Suite  6, 
Madison,  AL  35758. 

(e)  Triana  Town  Hall,  101  Main 
Street,  Triana,  AL  35758. 

(0  NASA,  Stennis  Space  Center, 
Maury  Oceanographic  Library,  Building 
1003,  Stennis  Space  Center,  MS  39529- 
6000. 

(g)  Hancock  County  Library,  312 
Highway  90,  Bay  St.  Louis,  MS  39520. 

(h)  Margaret  Reed  Crosby  Memorial 
Library,  900  Goodyear  Boulevard, 
Picayune,  MS  39466 

(i)  St.  Tammany  Parish  Library,  555 
Robert  Avenue,  Slidell,  LA  70458  and 

(j)  Pahndale  City  Library,  700  East 
Pahndale  Boulevard,  Palmdale, 
California  93550 

In  addition,  the  Engine  Technology 
Support  for  NASA's  Advanced  Space 
Transportation  Program  DEIS  may  be 
reviewed  at  the  following  NASA 
locations  by  contacting  the  pertinent 
Freedom  of  Information  Act  Office: 

(a)  NASA,  Ames  Research  Center, 
Moffett  Field,  CA  94035  (415-604- 
4190). 

(b)  NASA,  Dryden  Flight  Research 
Center,  Edwards,  CA  93523  (805-258- 
3448). 


(c)  NASA,  Goddard  Space  Flight 
Center,  Greenbelt,  MD  20771  (301-286- 
0730). 

(d)  Jet  Propulsion  Laboratory,  Visitors 
Lobby,  Building  249,  4800  Oak  Grove 
Drive,  Pasadena,  CA  91109  (818-354- 
5179). 

(e)  NASA,  Langley  Research  Center, 
Hampton,  VA  23665  (804-864-6125). 

(f)  NASA,  Lewis  Research  Center, 
21000  Brookpark  Road,  Cleveland,  OH 
44135  (216-433-2313). 

(g)  Kennedy  Space  Cenfer,  FL  32899 
(407-867-2497) 

(h)  Johnson  Space  Center,  Houston, 
TX  77058 (713-483-8612) 

Limited  copies  of  the  Engine 
Technology  Support  for  NASA's 
Advanced  Space  Transportation 
Program  DEIS  are  available,  on  a  first 
request  basis,  by  contacting  the  Marshall 
Space  Fhght  Center  at  the  address  or 
telephone  number  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Dominic  Amatore,  NASA  Marshall 
Space  Flight  Center,  Code  CAOl,  MSFC, 
AL  35812;  Telephone  205-544-0031,  or 
Ms.  Myron  Webb,  NASA  Stennis  Space 
Center,  Code  PAOO,  SSC,  MS  39529- 
6000. 

SUPPLEMENTARY  INFORMATION:  To  meet 
the  technical  and  programmatic 
challenges  of  developing  a  new  space 
vehicle(s),  key  advanced  technologies  in 
propulsion  systems  must  be  explored. 
The  activities  would  be  designed  to 
demonstrate  the  technology  maturity 
levels  necessary  to  reduce  the 
development  risk  of  the  selected 
propulsion  system(s)  to  an  acceptable 
level  and  to  produce  a  highly  operable, 
high  thrust-to-weight  propulsion 
system(s).  Therefore,  NASA  is 
proposing  to  develop  and  test  one  or 
more  Uquid  engines  so  components 
could  be  used  in  the  final 
configuration(s)  of  a  new  space 
vehicle(s).  Engines  under  consideration 
would  use  liquid  oxygen  as  the  oxidizer. 
The  fuel  would  be  liquid  hydrogen, 
kerosene,  or  a  combination  of  the  two. 

Facilities  imder  consideration  for 
testing  these  engines  include,  but  are 
not  necessarily  limited  to,  those  located 
at  MSFC  and  SSC.  Existing  test  faciUties 
at  these  two  NASA  Centers  may  need  to 
be  upgraded  to  accommodate  objectives. 
Modifications  may  include  addition  of  a 
kerosene  tank  on  the  test  stand(s),  a 
common  structural  and  functional 
interface,  and  an  engine  mounting 
adapter.  Many  aspects  of  the  program 
would  be  similar  to  test  activities  of 
propulsion  systems  undertaken  in  the 
1960's  for  the  Apollo  program. 

All  test  facilities  at  MSFC  are  located 
in  the  southern  portion  of  the  center  and 
in  the  center  of  Redstone  Arsenal's 


15,400  hectares  (38,000  acres).  The 
closest  private  property  is 
approximately  4  kilometers  (2.4  miles) 
from  the  proposed  MSFC  test  facihties. 
SSC  occupies  5,585  hectares  (13,800 
acres)  and  is  surrounded  by  50.616 
hectares  (125,071  acres)  of  acoustical 
buffer  zone  primarily  in  western 
Hancock  County,  Mississippi  and 
easterti  St.  Tammany  Parish,  Louisiana. 
Alternatives  for  this  proposal  include, 
but  are  not  necessarily  Umited  to:  (1) 
alternative  test  sites;  (2)  test  facility 
construction  and  modification  options; 
(3)  fuels,  engines  and  components;  (4) 
cancellation  of  the  proposed  activities 
("no  action"). 

The  DEIS  considers  potential 
environmental  impacts  associated  with 
the  activities  and  any  needed 
construction  or  modification  of 
facihties.  The  areas  of  Environmental 
concern  include  impacts  on  air  quaUty 
and  from  noise.  However,  analyses 
indicate  that  air  quality  will  remain 
within  the  National  Ambient  Air 
Quality  Standards  at  both  MSFC  and 
SSC.  If  MSFC  and/or  SSC  were  selected, 
no  substantial  environmental  impact  is 
anticipated  on  biological  resources, 
threatened  and  endangered  species, 
cultural  resources,  wetlands,  and 
recreational  or  scenic  areas.  A  pubhc 
meeting  will  be  held  near  MSFC  at  the 
Huntsville-Madison  County  PubUc 
Library,  915  Monroe  Street,  Huntsville, 
Alabama  on  IDecember  2, 1996,  starting 
at  7:00  p.m.  Another  such  meeting  will 
be  held  near  SSC  at  the  Hancock  County 
High  School,  7084  Stennis  Airpwrt 
Drive,  Bay  St.  Louis,  Mississippi,  on 
December  11, 1996,  starting  at  7:00  p.m. 

Comments  were  soUcited  at  public 
scoping  meetings  and  from  federal, 
state,  and  local  agencies,  organizations 
and  members  of  the  general  public 
through  a  Federal  Register  NASA  notice 
pubUshed  on  November  20,  1994  (59  FR 
61346),  newspaper  advertisements,  and 
direct  mailing  to  interested  parties. 

Comments  received  have  been 
addressed  in  the  DEIS.  Written  pubUc 
input  and  comments  on  environmental 
issues  of  the  proposed  program  are 
hereby  soUcited.  These  issues  include, 
but  are  not  limited  to,  test  site  and 
facihty  options,  fuel  and  engine 
alternatives,  and  related  environmental 
concerns. 

Dated:  November  7, 1996. 
Benita  A.  Cooper, 

Associate  Administrator  for  Management 

Systems  and  Facilities. 

[FR  Doc.  96-29099  Filed  11-13-96;  8:45  am] 
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[Nolle*  96-134] 

Government-Owned  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Ofhce,  and  are  available  for 
licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  Office  of  Patent 
Counsel.  Langley  Research  Center. 
Claims  are  deleted  from  the  patent 
applications  to  avoid  premature 
disclosure. 

date:  November  14,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Patent  Counsel.  Mail  Code  212, 
Hampton,  VA  23681;  telephone  (757) 
864-9260,  fax  (757)  864-9190. 

NASA  Casa  No.  LAR-14732-1: 
Method  of  Forming  a  Hot  Film  Sensor 
System  on  a  Model: 

NASA  Case  No.  LAB-15003-4-SB: 
Internally  Damped.  Self-Arresting 
Vertical  Drop-Weight  Impact  Test 
Apparatus  (Continuing  app  of  Div-2); 

NASA  Case  No.  LAR-i 504B-3(SB}: 
Flux  Focusing  Eddy  Current  Probe 
(FWCof-1); 

NASA  Case  No.  LAR-15050-1-SB: 
Collection  of  Light  From  an  Optical 
Fiber  with  A  Numerical  Aperture 
Greater  Than  One; 

NASA  Case  No.  LAB-UWei-l.  Ice 
Thickness  Measurements  in  the 
Presence  of  Liquids; 

NASA  Case  No.  lj\B-l5068-2 

Electrically  Conductive  Polyimide  Film 

Containing  (III)  Ions  (Continuing  app  of 

-1); 

NASA  Case  No.  LAR-15088-2:  Spiral 

Microstrip  Antenna  with  Resistance 
(FWCof-1); 

NASA  Case  No.  LAB-t 5094-2: 
Carbon-Carbon  Cylinder  Block  (Div  of 

-1): 

NASA  Case  No.  IAR-15W5-2: 
MoTm:LuACi:  A  New  Laser  Material 
(FWCof-1); 

NASA  Case  No.  LA R- 1.51 12-2-CU: 
Micro-Sensor  Thin-Film  Anemometer 
(Div  of -I); 

NASA  Case  No.  LAR-15159-1-SB: 
Strain  Insensitive  Optical  Phase  Locked 
Loop; 

NASA  Case  No.  LAR-1517H-2-CU: 
Imide  Oligomers  Endcapped  With 
Phenylethynyl  Phthalic  Anhydrides  and 
Polymers  Therefrom  (Continuing  app  of 
-1); 

NASA  Case  No.  lAR-l5i7&-3-CU: 
Imide  Oligomers  F'ndcapped  with 


Phenylethynyl  Phthalic  Anhydrides  & 
Polymers  Therefrom  (Div  of-1); 

NASA  Case  No.  LAR-15176-4-CU: 
Imide  Oligomers  Endcapped  With 
Phenylethynyl  Phthalic  Anhydrides  and 
Polymers  Therefrom  (Cont  of-1); 

NASA  Case  No.  LAR-15184-1-SB: 
Increased  Efficiency  LED; 

NASA  Case  No.  LAR-1 5251-5: 
Process  for  Controlling  Morphology  & 
Improving  Thermal-Mech  Perf.  Polymer 
Networks  (FWC  of -2); 

NASA  Case  No.  LAR-15251-6: 
Process  for  Controlling  Morphology  & 
Improving  Thermal  Mech  Perf  of  High 
Perf .  .  .  Polymer  Networks  (FlVC  of 

-1): 

NASA  Case  No.  LAR-1 5264-1: 
Explosive  Spot  Joining  of  Metals; 

NASA  Case  No.  LAR-1 5279-2: 
Process  for  Making  Thermally  Stable 
Polarized  Polymer  Films  (Div  of-1); 

NASA  Case  No.  LAR-1 5280-1-SB: 
Cryogenic  High  Pressure  Sensor; 

NASA  Case  No.  LAR-1 5282-1: 
Ultrasonic  Periodontal  Structures 
Mapping  Device; 

NASA  Case  No.  LAR-15295-1: 
Sawtooth  Planform  Concept; 

NASA  Case  No.  LAR-15296-1:  Fuel 
Line  Based  Acoustic  Flame-Out 
Detection  System; 

NASA  Case  No.  LAR-15297-2: 
Simultaneous  Luminescence  Pressure 
and  Temperature  Mapping  System 
(FWCof-1); 

NASA  Case  No.  LAR-15317-1-CU: 
Oxidation  Catalyst  Promoter; 

NASA  Case  No  LAR-1 5327-1-CU: 
Method  for  Coating  Structures  with 
Catalyst; 

NASA  Case  No.  LAR-1 5338-2:  Small 
UHV  Compatible  Hyperthermal  Oxygen 
Atom  Generator  (Div  of-1); 

NASA  Case  No.  LAR-15365-1:  Meth 
of  Forming  A  Composite  Coating  for 
Non  Dissolve/Disperse  Particle 
Material(s)  In  A  Polyimide  Binding 
Solution; 

NASA  Case  No.  LAR-15367-1: 
Method  for  Visually  Integrating 
Multiple  Data  Acquisition  Technologies 
For  Real  Time  &  Restrospective 
Analysis: 

NASA  Case  No.  LAR-15369-1:  Meth 
of  Forming  A  Composite  Coating  W/ 
Particle  Materials/Readily  Dispersed  In 
a  Sprayable  Polyimide  Solution: 

NASA  Cose  No.  LAR-15383-1: 
Poly(Arylene  Ether)s  With  Lower  Meh 
Viscosity; 

NASA  Case  No.  LAR-15397-1:  Crash 
Energy-Absorbing  Composite  Structure 
and  Method  of  Fabrication; 

NASA  Case  No.  LAR-15399-1-SB: 
Miniature  Vortex-Generator  Strip  and 
Corresponding  Process  of  Manufacture; 

NASA  Case  No.  LAR-15511-1:  MIR 
Environmental  Effects  Payload  Handrail 
Clamp/Pointer  Device: 


NASA  Case  No.  LAR-15515-1-CU: 
Two-Stage  Gas  Measurement  System 
(CIPof  15255-1-CU); 

NASA  Case  No.  LAR-1 5526-1-SB: 
Novel  Polyimide  Fibers; 

NASA  Case  No.  LAR-15534-1: 
Method  of  Preparing  Polymers  With 
Low  Melt  Viscosity  (CIP  of  LAR-15383- 
1). 

Dated:  Novemh»er  4.  1996. 
Edward  A.  Frankle. 
General  Counsel. 
|FR  Doc.  96-29100  Filed  11-13-96;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting 

AGBICY  HOLOtNG  MEETING:  National 
Science  Foundation,  National  Science 
Board. 

DATE  AND  TIME: 

November  21,  1996.  2:40  p.m..  Closed 

Session 
November  21.  1996,  3:05  p.m..  Open 

Session 
PLACE:  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  1235. 
Arlington.  Virginia  22230. 

STATUS: 

Part  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

public. 

MATTERS  TO  BE  CONSIDERED:  Thursday. 
November  21.  1996. 

Closed  Session  (2:40  p.m.-3:05  p.m.)  • 

—Minutes.  October  1996  Meetings 
— Awards  and  Agreements 

Thursday,  November  21.  1996 

Open  Session  (3:05  p.m.-5:05  p.m.) 

— Minutes.  October  1996  Meetings 
— Closed  Session  Agenda  Items — 

February  1997  Meeting 
— Chairman's  Report 
— Director's  Report 
— Program  Approval:  Postdoctoral 

Fellowships  in  Science,  Mathematics, 

Engineering  and  Technology 

Education 
— Reports  from  Committees 
— Presentations:  Reports  on  the  STC 

Program 
— Other  Business 
— Adjourn 
Marta  Cehelsky, 
Executive  Officer. 
(PR  Doc.  96-29402  Filed-11-12-96;  3:32  pm| 
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NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Safety  Research  Review 
Committee 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  change  of  meeting 

schedule. 

As  previously  announced,  the  Nuclear 
Safety  Research  Review  Committee 
(NSREC)  will  hold  its  next  meeting  on 
November  14-15,  1996.  The  purpose  of 
the  present  notice  is  to  provide  a  revised 
schedule,  reflecting  a  change  in  the 
meeting  time  for  the  second  day  of  the 
meeting.  The  meeting  will  now  take 
place  from  1:00  p.m.  to  5:00  p.m.  on  the 
14th  and  from  7:30  a.m.  to  10:45  a.m.  on 
the  15th.  The  location  of  the  meeting 
will  still  be  in  Room  T-lOAl,  Two 
•White  Flint  North  (TWFN)  Building, 
11545  Rockville  Pike,  Rockville,  MD. 

The  meeting  will  be  held  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  will  be  open  to  public 
attendance.  The  NSRRC  provides  advice 
to  the  Director  of  the  Office  of  Nuclear 
Regulatory  Research  (RES)  on  matters  of 
overall  management  importance  in  the 
direction  of  the  NRC's  program  of 
nuclear  safety  research.  The  main 
purpose  of  this  meeting  wall  be:  (1)  to 
evaluate  the  value  and  contributions  of 
the  NSRRC  in  carrying  out  the  NRC's 
mission  and  to  develop  a  set  of  criteria 
under  which  the  performance  of  the 
NSRRC  could  be  evaluated  in  the  future; 
(2)  to  discuss  the  roles  of  the  NSRRC 
and  the  Advisory  Committee  for  Reactor 
Safeguards  (ACRS)  to  determine  the 
areas  of  common  interest  of  the  two 
Committees;  and  (3)  to  discuss  potential 
overlap  of  on-going  activities  of  the 
ACRS  and  NSRRC  Committee  and 
coordinate  these  activities  to  ensure  that 
areas  of  joint  interest  are  supportive  and 
complimentary  and  not  duplicative.  As 
time  permits,  a  discussion  will  be 
initiated  on  the  core  technical 
competence  to  be  maintained  by  the 
NRC's  Office  of  Research  staff. 

Participants  in  parts  of  the  discussion 
will  include  senior  NRC  staff  and  other 
RES  technical  staff  as  necessary. 

Members  of  the  public  may  file 
written  statements  regarding  any  matter 
to  be  discussed  at  the  meeting.  Members 
of  the  public  inay  also  make  requests  to 
speak  at  the  meeting,  but  permission  to 
speak  will  be  determined  by  the 
Committee  chairperson  in  accordance 
with  procedures  established  by  the 
Committee.  A  verbatim  transcription 
will  be  made  of  the  NSRRC  meeting  and 
a  copy  of  the  transcript  will  be  placed 


in  the  NRC's  Public  Document  Room  in 
Washington,  DC. 

Any  inquiries  regarding  this  notice  or 
any  subsequent  changes  in  the  status 
and  schedule  of  the  meeting,  may  be 
made  to  the  Designated  Federal  Officer, 
Dr.  Jose  Luis  M.  Cortez  (telephone:  301- 
415-6596).  between  8:15  am  and  5:00 
pm. 

Dated  at  Rockville,  Maryland  this  7th  day 
of  November  1996. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Federal  Advisory  Committee  Management 
Officer. 

[PR  Doc.  96-29153  Filed  11-13-96;  8:45  am] 

BILUNG  CODE  7S90-01-P 


Individual  Plant  Examination  Program: 
Perspectives  on  Reactor  Safety  and 
Plant  Performance,  Summary  Report, 
Draft 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Availability  of  NUREG,  draft  for 

public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  published  a  draft  of 
"Individual  Plant  Examination  Program: 
Perspectives  on  Reactor  Safety  and  Plant 
Performance,  Summary  Report," 
NUREG-1560,  Volume  1,  Part  1.  This 
volume  summarizes  the  insights  and 
findings  fi-om  a  review  of  the  Individual 
Plant  Examinations  (IPE)  submitted  to 
the  agency  in  response  to  Generic  Letter 
88-20. 

SUPPLEMENTARY  INFORMATION:  Draft 
NUREG-1560  (Volume  1,  Part  1)  is 
available  for  inspection  and  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street  N.W.  (Lower 
Level).  Washington  D.C.  20555-0001.  A 
free  single  copy  of  Draft  NUREG-1560 
(Volume  1,  Part  1),  to  the  extent  of 
supply,  may  be  requested  by  writing  to 
Distribution  Series,  Printing  and  Mail 
Services  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Draft  NUREG-1560  provides 
perspectives  gained  from  the  review  of 
the  IPEs  submitted  in  response  to 
Generic  Letter  88-20.  Five  major 
objectives  were  pursued  in  documenting 
perspectives  firom  the  reviews: 

(1)  The  impact  of  the  IPE  program  on 
reactor  safety — 

•  The  number  and  type  of 
vulnerabilities  or  other  safety  issues  that 
have  been  identified,  and  the  related 
safety  enhancements  that  have  been 
implemented, 

•  The  impact  that  the  improvements 
have  had  on  plant  safety,  and 


•  Whether  any  of  these  improvements 
have  "generic"  implications  for  all  or  a 
class  of  plants. 

(2)  Plant-spe<;ific  features  and 
assumptions  that  play  a  significant  role 
in  the  estimation  of  core  damage 
frequency  (CDF)  and  the  analysis  of 
containment  performance — 

•  Important  design  and  operational 
features  that  affect  CDF  and 
containment  performance,  with  regard 
to  the  different  reactor  and  containment 
types, 

•  The  influence  of  the IPE 
methodology  and  assumptions  on  the 
results,  with  regard  to  the  different 
reactor  and  containment  types,  and 

•  Significant  plant  improvements  to 
reduce  CDF  and  increase  containment 
performance,  with  regard  to  the 
different  reactor  and  containment  types. 

(3)  The  importance  of  the  operator's 
role  in  CDF  estimation  and  containment 
performance  analysis — 

•  Operator  actions  that  are 
consistently  important  in  the  IPEs, 

•  Operator  actions  that  are  important 
because  of  plant-specific  characteristics, 
and 

•  Influence  of  modeling  assumptions 
and  different  methodologies  on  the 
results. 

(4)  IPEs  with  respect  to  risk-informed 
regulation — 

•  Quality  of  the  IPEs,  given  the 
limited  scope  of  the  staffs  review, 
compared  to  a  quality  probabilistic  risk 
assessment,  and  therefore,  the  potential 
role  of  the  IPEs  in  risk-informed 
regulation. 

(5)  General  Perspectives — 

•  The  implication  of  the  IPE  results 
relative  to  the  current  risk  level  of  U.S. 
plants  compared  with  the  Commission's 
Safety  Goals, 

•  The  improvements  that  have  been 
identified  as  a  result  of  the  Station 
Blackout  Rule  and  analyzed  as  part  of 
the  IPE,  and  the  impact  of  these 
improvements  on  reducing  the 
likelihood  of  station  blackout, 

•  The  results  of  the  IPEs  compared 
with  the  perspectives  gained  from 
NUREG-1150. 

Draft  NUREG-1560  also  documents 
the  staffs  preliminary  overall 
conclusions  and  observations  gained 
from  the  perspectives  of  each  of  the 
above  noted  areas.  These  conclusions 
and  observations  address  the  following: 

•  Generic  Letter  88-20  objective 
(including  improvement  of  plant  safety). 

•  Regulatory  follow-up  activities: 
— Plant  safety  enhancements, 

— Containment  performance 

improvements, 
— Additional  review  of  IPE/PRA. 
— Plants  with  relatively  high  CDF  or 

conditional  containment  failure 

probability. 
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•  Stifety  issues: 

— Unresolved  safety  issue  (USI)  A-4.S, 
— Other  USIs  and  generic  safety  issues 

(GSIs), 
—Potential  GSIs. 

•  Plant  inspe<:tion  activities. 

•  Areas  for  resean:h. 

•  Commission's  Safety  Goals. 

•  UseofNURP:G-1560: 
— Accident  management, 
— Maintenance  rule. 

— Risk-informed  regulation, 
— Miscellaneous  issues. 

•  Probabilistic  risk  analysis  (FRA). 
Draft  NURFG-1.56()  is  comprised  of 

two  volumes.  Volume  1  (Part  1) 
provides  an  overall  summary  of  the  key 
perspectives.  Volume  2  (Parts  2  through 
5)  provides  a  more  in-depth  discussion 
of  the  perspectives  summarized  in  Part 
1    Volume  2  of  Draft  NIJREG-1.56()  will 
he  published  and  available  in 
approximately  -'0  tlays. 

The  staff  recognizes  that  licensees 
have  updated  their  IPEs/PRAs  which 
may  have  an  impact  on  the  perspectives 
discussed  in  the  draft  NUREG.  and 
therefore,  the  preliminary  conclusions 
and  observations  noted  by  the  staff. 
Ac<:uracy  of  the  reported  results  in  the 
IPKs  and  the  appropriateness  of  the 
interpretation  of  these  resuhs  will  also 
have  a  potential  impact  on  the  staffs 
perspectives,  conclusions  and 
observations.  Consetjuently,  this 
NUREG  is  published  as  a  draft  for 
comment.  All  interested  parties  are 
encouraged  to  submit  comments. 

Mail  comments  on  Draft  NUREG- 
1560  (Volumes  1  and  2)  by  February  14. 
1907  to  Mary  Drouin,  Office  of  Nuclear 
Regulatory  Researc:h.  Mail  Stop  T-10 
E50.  U.S.  Nuclear  Regulatory  .» 

Commission,  Washington.  DC  ^OS-S,*)- 
0001. 

A  3-day  workshop  will  be  held  on 
April  7,  H  &  9.  1997  in  Austin.  Texas  to 
address  comments  and  answer 
questions.  Information  on  the  workshop 
location,  agenda,  registration,  etc;,  will 
be  published  with  notification  of 
Volume  2,  Parts  2  through  5.  of  Draft 
NUREG-lfi60.  Indication  of  workshop 
attendance  by  January  1.5,  1997  is 
requested  so  that  adequate  space  for  the 
workshop  can  In;  arranged.  Workshop 
attendance  information  should  be 
directed  to  Martha  Lucero,  Sandia 
National  Laboratories,  phone  (505)  845- 
97H7.  fax  (.505)  H44-1392.  e-mail 
mlucero@sandia.gov. 

Persons  other  than  NRC  staff  and  NRC 
contractors  interested  in  making  a 
presentation  at  the  workshop  should 
notify  Mary  Drouin,  US  Nuclear 
Regulatory  tiommission.  MS  T10E50. 
Washington  DC  20555.  phone  (301) 
415-6575.  fax  (301)  415-5062.  e-mail 


etc@nn:.gov  or  Edward  Chow.  US 
Nuclear  Regulatory  Commission.  MS 
TlOE.50.  Washington  DC  20555.  phone 
(301)  41,5-6571,  fax  (301)  41.5-.5062.  e- 
mail  etc@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Chow,  Ofrice  of  Nuclear 
Regulatory  Research,  MS  T10E50.  US 
Nuclear  Regulatory  Commission, 
Washington  DC  20555.  (301)  415-6571. 

Dated  at  Rockville,  Maryland  this  eleventh 
day  of  October,  1996. 

Fur  the  Nuclear  Regulatory  Qjmmissiun. 
Mark  CunniRgham. 

Chief,  Probabilistic  Risk  Analysis  Branch. 
Division  of  Systems  Technology.  Office  of 
Nuclear  Regtilatory  Research. 

IFR  LkK.  96-29164  Filed  1 1  -13-96;  8:45  am| 

■ILUNQ  CODE  TStO-OI-P 


Strategic  Assessment  and 
Rebaselining  Extension  of  Comment 
Period 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Extension  of  comment  period. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  is  extending  the  comment 
period  on  the  second  phase  of  the 
Strategic  Assessment  and  Rebaselining 
Initiative  until  December  2,  1996.  The 
comment  period  was  extended  in 
response  to  requests  from  several 
stakeholders. 
This  effort  was  initiated  in  September 

1995,  and  is  being  completed  in  four 
phases  with  the  goal  of  finalizing  a 
strategic  plan  in  early  CY  1997.  The 
development  and  implementation  of 
this  strategic  plan  will  meet  the 
requirements  of  the  Government 
Performance  and  Results  Act  (GPRA)  of 
1993 

The  effort  is  presently  in  the  latter 
portion  of  the  second  phase  where  the 
Commission  is  considering  a  variety  of 
options  for  addressing  key  strategic 
issues  fat:lng  the  NRC  as  it  prepares  to 
move  into  the  21st  century.  The  NRC 
will  be  seeking  the  views  and  comments 
of  its  stakeholders — Federal  entities 
(Administratioa/OMB.  Congress,  and 
other  agencies).  NRC  employees  and 
their  representatives.  Agreement  States. 
non-Agreement  States,  rompliers  (e.g., 
licensees,  employees  of  licensees, 
industry  groups),  public  interest  groups, 
and  the  general  public — as  part  of  the 
decision-making  process.  The 
Commission  will  consider  stakeholder 
comments  before  making  final  decisions 
on  the  key  strategic  issues. 

During  the  week  of  September  16, 

1996,  the  issue  papers  and  other 
documents  dealing  with  the  strategic 
assessment  were  made  available  to  the 


public.  Copies  of  these  documents  and 
general  information  can  be  obtained 
electronically  from  the  NRC's  Home 
Page  on  the  World  Wide  Web  (Internet 
address  http://www.nrc.gov)  and 
FedWorld  at  1-800-303-9672.  Paper 
copies  are  available  by  calling  NRC's 
Public  Do<:ument  Room  at  1-800-397- 
4209. 

To  help  understand  their  viewpoints, 
stakeholders  are  asked  to  focus  on  the 
following  in  responding  to  the  NRC: 

1.  What,  if  any,  important 
considerations  may  have  been  omitted 
from  the  issue  papers? 

2.  How  accurate  are  the  NRC's 
assumptions  and  projections  for  internal 
and  external  factors  discussed  in  the 
issue  papers? 

3.  do  tne  Commission's  preliminary 
views  as.sociated  with  each  issue  paper 
respond  to  the  current  environment  and 
challenges? 

4.  Additionally,  the  Commission  is       ' 
seeking  comments  on  specific  questions 
identified  in  the  "Preliminary 
Commission  View"  section  of  each  issue 
paper. 

In  Phase  I,  a  steering  committee 
comprised  of  senior  agency  managers, 
working  with  an  outside  consultant, 
reviewed  the  NRC's  activities  in  order  to 
understand  where  the  NRC  is  today,  and 
what  needs  to  be  considered  in 
providing  options  for  responding  to 
change.  Some  of  the  key  objectives 
identified  by  the  steering  committee 
were:  establish  a  strategic  framework 
under  which  the  NRC  will  continue  to 
meet  its  primary  responsibility  of 
protecting  public  health  and  safety  and 
the  environment;  provide  a  sound  and 
well-rounded  foundation  for  the  NRC's 
direction  and  decision-making  for  the 
rest  of  this  decade  and  into  the  next 
century;  ensure  that  the  Commission,  its 
staff.  Congress,  other  Government 
agencies,  and  the  public  have  a  common 
understanding  of  what  the  NRC's 
strategic  goals  are;  and  establish  agency 
performance  measures  to  determine  the 
extent  to  which  strategic  or  tactical 
objectives  are  being  achieved. 
ADDRESSES:  Send  comments  via  Internet 
to  SECY@NRC.gov;  the  World  Wide 
Web  at  http://www.nrc.gov;  or  via  the 
FedWorld  online  service  at  1-800-303- 
9672.  Comments  may  also  be  sent  via 
regular  mail  to  Mr.  John  C.  Hoyle, 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission.  ATTN: 
Chief.  Docketing  and  Services  Branch, 
Washington.  D.C.  20555-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  |ohn 
W.  Craig,  Coordinator.  Strategic 
Assessment  Task  Group  at  301-415- 
3812  (Internet  e-mail  address: 
Intemet:Strategic®NRC.gov)  or  NRC's 
Public  Affairs  Office  at  415-8200. 
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Dated  in  Rockville.  Maryland  this  8th  day 
of  November.  1996. 

For  the  Nuclear  Regulatory  Commission. 
WUIUm  M.  Hill.  Jr., 
Acting  Secretary  of  the  Commission. 
IFR  Doc.  96-29234  Filed  11-13-96;  8:45  ami 
BILUNQ  CODE  7Sa»-01-P 


POSTAL  SERVICE 

Sunshine  Act  Meeting;  Board  of 
Governors;  Notice  of  Vote  To  Close 
Meeting 

At  its  meeting  on  November  4.  1996, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  close  to  public  observation  its 
meeting  scheduled  for  December  2, 
1996.  in  Washington,  DC.  The  members 
will  consider  proposed  filings  with  the 
Postal  Rate  Commission  for  limited 
changes  in  mail  classification,  postal 
rates,  and  fees. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado.  Daniels,  del  Junco, 
Dyhrkopp,  Fineman,  Mackie, 
McWherter,  Rider  and  Winters; 
Postmaster  General  Runyon,  Deputy 
Postmaster  General  Coughlin,  Secretary 
to  the  Board  Koerber.  and  General 
Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)(3)  of  title  5.  United 
States  Code,  and  section  7.3(c)  of  title 
39.  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b{b)|  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  under  Chapter  36  of  title 
39,  United  States  Code  (having  to  do 
with  postal  ratemaking,  mail 
classification  and  changes  in  postal 
services),  which  is  specifically 
exempted  from  disclosure  by  section 
410(c)(4)  of  title  39,  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10)  of  title  5, 
United  States  Code,  and  section  7.3(j)  of 
title  39,  Code  of  Federal  Regulations,  the 
discussion  is  exempt  because  it  is  likely 
to  specifically  concern  participation  of 
the  Postal  Service  in  a  civil  action  or 
proceeding  involving  a  determination 
on  the  record  after  opportunity  for  a 
hearing. 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  these  matters  be 
open  to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 


certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
obs(9rvation  pursuant  to  section  552b(c) 
(3)  and  (10)  of  title  5,  United  States 
Code;  section  410(c)(4)  of  title  39, 
United  States  Code;  and  section  7.3(c) 
and  (j)  of  title  39,  Code  of  Federal 
Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  Thomas  J. 
Koerber,  at  (202)  268-4800. 
Thomas  J.  Koerber, 
Secretary. 
IFR  Doc.  96-29370  Filed  11-12-96;  3:32  pm| 

BILUNG  CODE  7710-12-M 


RAILROAD  RETIREMENT  BOARD 

Notice  Of  Sunshine  Act  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  November  20.  1996.  9:00 
a.m.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building, 
844  North  Rush  Street,  Chicago,  Illinois 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Letter  to  Ms.  Margaret  C.  Christophy. 
MetraHealth  insurance  Company  re  Contract 
No.  92RRB006. 

(2)  Letter  to  Cong.  James  A.  Leach  replying 
to  his  letterof  September  17, 1996,  Enclosing 
a  Letter  from  the  National  Assn.  Of  Retired 
and  Veteran  Railway  Employees  in  Iowa. 

(3)  Inquiry  to  Chief  Actuary  from  OIG  re 
Investment  Transactions. 

(4)  Fiscal  Year  1997  Budget  Allocation. 

(5)  First  Floor  Outleasing. 

(6)  Transfer  of  Activities  Between  the 
Office  of  Programs  and  the  Office  of 
Administration. 

(7)  Organizational  Placement  of  the  Bureau 
of  Quality  Assurance. 

(8)  Recommendations  for  the 
Establishment  of  Field  Office  Co-Location 
Pilots: 

A.  Ft.  Lauderdale  Outstationing. 

B.  Proposals  for  Co-Location  of  Ft.  Wayne. 
IN  and  Westbury,  NY  Branch  Offices. 

(9)  Recommendations  Concerning  the 
Function  and  Structure  of  the  Field  Service. 

(10)  Proposed  Occupational  Disability 
Standards  (PRODS)  Task  Force  Meeting. 

(11)  Regulations: 

(A)  Parts  211,  255  and  230 

(B)  Part  261 

(12)  Labor  Member  Truth  in  Budgeting 
Status  Report. 

Portion  Closed  to  the  Public 

(A)  Positions  in  Hearings  and  Appeals. 

(B)  1997  Performance  Appraisal  Plans  for 
Dirs.  of  Administration  and  Programs,  the 
General  Counsel  and  Bur./Ofc.  Heads 
Reporting  to  them  Respectively. 

"  Pending  Board  Appeals 
1.  Renee  Hernandez. 


2.  Dillard  W.  Lewis. 

3.  Daniel  E.  Mengelos. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretaiy  to  the  Board,  Phone  No.  312- 
751'-4920. 

Dated:  November  8. 1996. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

IFR  Doc.  96-29293  Filed  11-12-96;  10:11 

ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleass  Na  34-37928;  File  No.  SR-MSRB- 
9»-7] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  ttte  Municipal  Securities 
Ruleniaking  Board  Relating  to  Political 
ContrilMJtions  and  Prohit>itions  on 
Municipal  Securities  Business 

November  6,  1996. 
I.  Introduction 

On  August  6. 1996.'  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b— 4  thereunder.^  a  proposed  rule 
change  to  amend  rule  G-37,  on  political 
contributions  and  prohibitions  on 
municipal  securities  business,  and  rule 
G— 8.  on  books  and  records.  Notice  of  the 
proposed  rule  change  appeared  in  the 
Federal  Register  on  September  19, 
1996.'« 

The  Commission  received  three 
comment  letters  addressing  the 
proposed  rule  change.^  One  commenter 
endorsed  the  proposed  amendments  to 


'On  September  9.  1996,  the  M.SRB  filed 
Amenrlmenl  No.  1  with  the  Commission. 
Amendment  No.  1  amends  proposed  language  lo 
rule  G-37(g)(vii).  See  letter  from  Ronald  W.  Smith. 
Legal  Associate.  MSRB.  lo  Kalherine  tingland. 
Assistant  Director.  Division  of  Market  Regulation, 
SEC.  dated  September  9.  1996 

•■15  U.S.C.  78s(b)(l)  (1988). 

M7CFR240.19b-4. 

■•Securities  Exchange  Act  Release  No  37675 
(September  12.  1996).  61  FR  49368. 

^Letter  from  Douglas  L.  Kelly.  Vice  PresidenI  and 
Corporate  Secretary.  A.G.  Edwards  &  Sons.  Inc..  lo 
lonathan  G.  Kaiz.  Secretary.  SEC.  dated  October  11. 
1996  ("A.G.  Edwards  Letter");  Letter  from  E. 
Stephen  Walsh.  Administrative  and  Compliance 
Partner.  David  |.  Greene  an3  Company,  to  Jonathan 
ICatz.  Secretary.  SEC.  dated  OcAober  9.  1996 
("Greene  Letter");  Letter  from  Irwm  D.  Rowe. 
Executive  Vice  President.  Loeb  Partners 
CorporalioH.  lo  lonalhan  G.  Katz.  Secretary.  SEC. 
dated  October  4.  1996  {"Loeb  letter") 
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both  rules.*  while  another  endorsed 
only  the  amendments  to  rule  G-377 
Finally,  the  third  commenter.  while  not 
objecting  to  the  amendments,  reserved 
judgment  pending  clarification  of 
certain  issues."  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Amendments 

The  rule  change:  (i)  amends  the 
defmition  of  "municipal  finance 
professional";  (ii)  amends  the  definition 
of  "executive  officer";  (iii)  clarifies  the 
definition  of  "official  of  an  i.ssuer";  (iv) 
clarifies  the  definition  of  "municipal 
securities  business";  and  (v)  requires  the 
retention  of  Forms  G-.17/G-38  and  of 
records  itemizing  mailing  of  the  same. 

A.  Definition  of  "Municipal  Finance 
Professional" 

Currently,  subparagraph  (E)  of  rule  G- 
37(g)(iv)  states  that  an  a.ssociated  person 
who  is  a  member  of  the  dealer  executivf> 
or  management  committee  or  similarly 
situated  official  is  a  municipal  finance 
professional.  This  provision  is  the  only 
part  of  the  definition  of  municipal 
finance  professional  that  does  not 
depend  upon  the  municipal  securities 
activities  of  the  person  or  the 
supervision  of  persons  engaged  in 
municipal  securities  activities.  This 
provision  was  intended  to  prevent 
issuer  officials  from  seeking 
contributions  from  dealers'  senior 
executives  once  rule  Cj-37  precluded 
municipal  finance  professionals  from 
contributing  to  those  officials.  The 
Statement  of  Initiative  by  Dealers 
regarding  Political  Contributions  also 
included  executive  or  management 
committee  members  within  its 
voluntary  prohibition  on  political 
contributions." 

The  MSRB  stated  in  its  filing  that 
there  are  certain  dealers  that 
occasionally  engage  in  municipal 
securities  sales  transactions,  but  do  not 
engage  in  municipal  securities  business 
as  defined  in  rule  C-.17(g)(vii).  As  a 
result,  the  only  individuals  of  those 
dealers  who  meet  the  definition  of 
municipal  finance  professional  .ire 
executive  management  committee 
members.  Be<;ause  such  dealers  do  not 
engage  in  municipal  securities  business, 
the  ban  on  business  ba.sed  on  political 
contributions  does  not  arie<:t  Iheni. 
However,  such  dealers  also  are  required 


'•l.oeb  l«il«T.  I)  2 

'(Jretine  I.ellitr 

"A  (;   bilwanU  Lelter.  p.  1 

•In  ()<;lol»!r  199.1.  ,il  ihiftirKinK  ■>(  S|;C  (:h.iirin.in 
l.cvitl.  .1  nuiiibrr  of  drdlHrs  ,i){rt>i-il  In  d  .SLitHinnnl 
of  Inili.ilivi'  lo  support  Ihe  print. ipU-  ihril  |i<ilitu.iil 
conlribiihiin.s  wliii.li  ntv  intoiuleil  lo  infliu-m.ir  lhi> 
iiWrirding  (if  miinu  i|jal  scciirilicii  tjiisintMS  should 
tie  prnhibilcd 


to  record  and  report  the  contributions 
and  payments  of  these  municipal 
finance  professionals.  This  amendment 
recognizes  that  there  is  no  useful 
purpose  served  in  requiring  dealers  to 
record  and  report  the  political 
contributions  of  executive  or 
management  committee  members  if 
their  firm  does  not  engage  in  municipal 
securities  business.  The  rule  change 
approved  today  amends  the  definition 
of  municipal  finance  professional  in 
rule  G-37(g)(iv)(E)  to  exempt  executive 
or  management  committee  members 
from  the  definition  of  municipal  finance 
professional  (and  thus  the  applicable 
recording  and  reporting  requirements)  if 
these  are  the  only  individuals  within  a 
firm  who  would  meet  the  definition  as 
described  in  subparagraphs  (A)  through 
(E).>o 

B.  Definition  of  "Executive  Officer" 

Currently,  rule  G-37  requires  a  dealer 
to  record  and  report  the  contributions  of 
executive  officers  even  if  that  dealer  has 
no  one  meeting  the  definition  of 
municipal  financial  professional.  Even 
though  contributions  and  payments  by 
executive  officers  are  subject  to  the 
recordkeeping  and  reporting  provisions 
of  rule  G-37,  these  contributions  do  not 
result  in  a  ban  on  business.  However, 
paragraph  (d)  of  rule  G-37  prohibits 
dealers  from  using  executive  officers  (as 
well  as  any  other  person  or  entity)  as 
conduits  for  making  contributions  to 
officials  of  issuers.  The  recordkeeping 
and  reporting  requirements  apply  lo 
contributions  by  executive  officers  to 
ensure  that  these  individuals  are  not 
being  used  to  circumvent  the  rule. 

Rule  G-37  was  intended  lo  (jrevent 
the  practice  of  pay-to-play.  However, 
contributions  by  executive  officers  of  a 
dealer  to  issuer  officials  cannot  skew  Ihe 
pro<;ess  of  selecting  a  dealer  lo  conduct 
municipal  securities  business  in  favor  of 
that  particular  dealer  if  that  dealer  does 
not  engage  in  municipal  securities 
business.  Thus,  Ihe  rule  change 
approved  today  amends  the  definition 
of  executive  officer  in  rule  G-37(g)(v)  to 
provide  that,  if  no  associated  person  of 
the  dealer  meets  the  definition  of 
municipal  finance  professional,  the 
dealer  shall  be  deemed  to  have  no 
executive  officers  (and  thus  the 
recording  and  reporting  requirements 


'"Kule  C.-:i7(s)(lv|  stales  ihdl  p.iih  jiorson 
ili-siKnrtte<l  bv  the  dealer  a.s  <i  miini(:l[>dl  finance 
prolrx.iional  is  deemed  lo  bt-  <i  niiinic  ip.il  finance 
profrssional  and  thai  each  (wrson  so  (lo.<iiy;n,iled 
will  retain  this  designalion  fur  Iwo  vi-.irs  .iflpr  the 
l.isl  .ictivily  or  position  whi(  h  g.ivc  riM'  lo  Ihe 
(le.signatinn   The  rule  r  h.in^r  .ipprovi'il  today. 
piTtnils  dealers  to  remove  individuals  subje<  I  lo  the 
new  rule  language  from  iheir  lists  of  designated 
niuniri|Ml  finance  professionals  and  to  cease 
recording  and  m(>orting  their  contributions. 


for  executive  officers  are  not 
applicable).'' 

In  both  situations  involving  executive 
officers,  as  well  as  municipal  finance 
professionals  described  in  Section  (A) 
above,  if  the  dealer  later  engages  in 
municipal  securities  business,  then  the 
dealer  will  have  to  record  the 
contributions  and  payments  made  by 
any  executive  officers,  as  well  as 
municipal  finance  professionals,  for  the 
previous  two  calendar  years  to 
determine  whether  it  is  banned  from 
any  municipal  securities  business!'^ 

C.  Definition  of  "Official  of  an  Issuer" 

When  rule  G-37  was  approved,  the 
term  "official  of  such  issuer"  or"ofncial 
of  an  issuer"  was  defined  as  any 
incumbent,  candidate  or  successful 
candidate  for  elective  office  of  the 
issuer,  which  office  is  directly  or 
Indirectly  responsible  for,  or  can 
infiuence  the  outcome  of,  the  hiring  of 
a  dealer  for  municipal  securities 
business.  The  definition  was  intended 
to  include  any  state  or  local  official  or 
candidate  (or  successful  candidate)  who 
has  influence  over  the  awarding  of 
municipal  securities  business,  including 
certain  state-wide  executive  or 
legislative  officials. 

After  rule  G-37  was  approved, 
concerns  were  raised  that  the  definition 
did  not  properly  encompass  all  elected 
officials  with  the  authority  to  infiuence 
the  awarding  of  municipal  securities 
business  by  the  issuer,  because  it 
focused  on  "an  elective  office  of  the 
issuer."  For  example,  a  state  may  have 
certain  issuing  authorities  whose  boards 
of  directors  are  appointed  by  the 
governor.  Although  the  governor  is  an 
official  with  infiuence  over  the 
awarding  of  municipal  securities 
business,  the  governor,  in  this 
illustration,  is  not  incumbent  or 
candidate  for  "elective  office  of  the 
issuer"  [i.e..  the  state  authority).  Thus, 
a  contribution  to  the  governor  would 
not  prohibit  a  dealer  from  engaging  in 
business  with  the  state  authority.  The 
rule  was  intended  to  include  the 
governor  as  an  official  of  the  issuer  in 
such  circumstances.  Therefore,  the  rule 
change  amends  that  definition  to  clarify 
the  intent  of  the  rule.'^ 


' '  The  rule  change  permits  dealers  to  i^move 
individuals  subject  to  the  new  rule  language  from 
their  lists  of  executive  officers  and  to  cease 
recording  and  reporting  their  contributions. 

"Any  dealer  who  has  municipal  finance 
professionals,  even  if  the  dealer  currently  is  nol 
engaging  in  municipal  securities  business,  must 
record  and  report  the  contriF)utions  and  payments 
of  executive  ofpicers  and  municipal  finance 
professionals. 

'  '.Setairilies  Exchange  Act  Kelea.se  No.  34160 
dune  :).  1994),  59  KR  30376  (lone  13.  1994). 
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Accordingly,  the  rule  change  amends 
rule  G-37(g)(vi)  to  clarify  that  the 
definition  includes  "any  elective  office 
of  a  state  or  of  any  political  subdivision, 
which  office  has  authority  to  appoint 
any  person  who  is  directly  or  indirectly 
responsible  for,  or  can  influence  the 
outcome  of,  the  hiring  of  a  broker, 
dealer  or  municipal  securities  dealer  for 
municipal  securities  business  by  an 
issuer."  This  revised  definition 
addresses  situation  in  which  an  elected 
official  may  appoint  someone  to  an 
issuer  position. 

D.  Definition  of  "Municipal  Securities 
Business" 

Under  rule  G-37.  dealers  could  be 
subject  to  a  ban  on  business  with  an 
issuer  if  certain  contributors  are  made  to 
officials  of  that  issuer.  The  ban  on 
business  provision  applies  to  business 
awarded  on  a  negotiated  basis;  the  rule 
does  not  prohibit  dealers  from  engaging 
in  business  awarded  on  a  competitive 
basis. 

Some  dealers  have  noted  that  it  is  not 
clear  in  subparagraph  (C)  of  rule  G- 
37(g)(vii)  whether,  for  financial  advisory 
services,  the  rule  is  referring  to  the 
selection  of  a  financial  advisor  on  other 
than  a  competitive  bid  basis  or  whether 
the  rule  is  referring  to  financial  advisory 
services  provided  only  on  negotiated 
deals.  The  proposed  rule  change 
amends  rule  G-37(g)(vii)(C)  to  clarify 
that  the  definition  of  "municipal 
securities  business"  includes  the 
provision  of  financial  advisory  services 
when  the  dealer  is  chosen  to  provide 
such  services  on  a  negotiated  basis.'''  It 
is  irrelevant  whether  the  financial 
advisory  services  provided  by  the  dealer 
are  with  respect  to  a  negotiated  or 
competitive  issue.  A  similar  change  has 
been  made  to  rule  G-37(g)(vii)(D)  to 
clarify  that  the  definition  of  "municipal 
securities  business"  includes 
remarketing  agent  services  when  the 
dealer  is  chosen  as  remarketing  agent  on 
a  negotiated  basis. 

E.  Recordkeeping:  Ame'<ding  Rule  G- 
Hla)  (xvi) 

Rule  G-8(a)  (xvi).  on  books  and 
records,  requires  municipal  securities 
brokers  and  municipal  securities  dealers 
lo  make  and  keep  records  of  all  of  the 
information  on  Forms  G-37/G-38. 
While  this  rule  also  requires  dealers  lo 
keep  records  of  additional  information 
(e.g.,  a  listing  of  the  names,  titles,  city/ 
county  and  state  of  residence  of  all 
municipal  finance  professionals),  it  does 
not  state  that  the  dealers  must  also 
physically  maintain  copies  of  these 


forms  and  the  mailing  receipts  in  their 
offices. 

Requiring  dealers  to  keep  copies  of 
the  Forms  G-37/G-38  submitted  to  the 
Board  would  be  helpful  to  the  agencies 
charged  with  enforcing  rule  G— 37 
because  physically  maintaining  these 
forms  on  the  premises  will  make  them 
easily  accessible  and  retrievable  for 
review.  Moreover,  it  would  be  helpful  to 
those  agencies  to  require  dealers  to  keep 
the  certified  or  registered  mail  record  or 
other  records  indicating  dispatch  to 
ensure  their  timely  submission. '^ 
Hence,  the  rule  has  been  revised  to  add 
section  H  which  will  provide  notice  that 
maintaining  copies  of  Forms  G-37/G-38 
submitted  to  the  Board,  along  with  the 
certified  or  registered  mail  receipts  is 
required. 

III.  Summary  of  Comments 

The  Commission  received  three 
comment  letters  in  response  to  the 
proposed  rule  change.'^  The  Greene 
Letter  generally  endorsed  the  proposed 
change  to  rule  G-37.'7  The  remaining 
letters,  however,  raised  several  issues 
that  the  Commission  believes  should  be 
addressed.  The  Board,  at  the 
Commission's  behest,  has  proffered  a 
response. '8 

The  first  issue  raised  in  the  Loeb 
Letter  concerns  the  definition  of 
"municipal  finance  professional"  in 
rule  G-37(g)  (iv).  Loeb  believes  that  the 
Board  should  not  include  within  the 
definition  of  municipal  finance 
professional,  any  person  primarily 
engaged  in  the  sale  of  unsolicited 
agency  transactions  for  customers. ''^ 
The  Board's  rules  apply  to  all 
transactions  in  municipal  securities  by 
dealers  whether  dealers  act  as  agent  or 
principal.^"  Accordingly,  the  Board 
does  not  believe  that  it  would  be 
appropriate  to  exempt  specific 
categories  of  municipal  securities 
transactions  (i.e.,  unsolicited  agency 
transactions)  from  the  activities  that 
could  make  someone  "primarily 
engaged  in  municipal  securities 
representative  activities." 2'  The 
Commission  believes  that  exempting 
specific  categories  of  municipal 
securities  transactions  would  increase 


'•".See  Amendment  No.  1. 


'■^  Rule  (i-9,  on  preservation  of  records,  requires 
dealers  to  retain  the  G-8(a)  (xvi)  recrords  concerning 
political  contributions  and  prohibitions  on 
municipal  securities  pursuant  to  rule  G-37  for  a  six 
year  period. 

"'  See  supra  note  5. 

"(Jreen  Letter. 

"•Letter  from  Ronald  W.  Smith.  Legal  A.ssociato. 
M.SRB.  lo  Mignon  McLemore.  Law  Clerk.  Division 
of  Market  Regulation.  .SEC.  dated  October  22.  199f> 
(■October  22  Letter"). 

'"Loeb  Letter,  pg.  2. 

■"'October  22  Letter,  p.  1. 

■"/rf. 


potential  for  abuse  and  facilitate 
inconsistent  interpretations  and 
therefore,  would  be  inappropriate. 

The  second  issue  raised  in  the  Loeb 
Letter  concerns  the  interpretation  of  the 
term  "primarily  engaged"  as  it  is  used 
in  the  definition  of  municipal  securities 
professional. 2^  Loeb  believes  a 
definitive  explanation  is  necessary  to 
determine  whether  certain  broker- 
dealers  are  subject  to  the  reporting 
requirements  of  rules  G-37  and  G-8.^' 
The  Board  has  not  defined  the  term 
"primarily  engaged  in"  because  it 
believes  it  is  appropriate  for  a  dealer  to 
determine  which  of  its  personnel  who 
engage  in  municipal  securities 
representative  activities  could 
reasonably  fall  within  the  definition  of 
municipal  finance  professional.^*  The 
Commission  supports  the  Board's 
interpretation  of  the  term  "primarily 
engaged."  To  facilitate  ease  of 
compliance,  the  definition  encompasses 
any  individual  and  circumstance  that 
could  reasonably  qualify  as  the  activity 
of  a  municipal  finance  professional. 
Thus,  a  narrower  interpretation  is  ill- 
advised. 

The  first  issue  raised  by  the  A.G. 
Edwards  Letter  requests  clarification  of 
what  is  meant  by  sele<:tion  of  a  financial 
advisor  on  "other  than  a  competitive 
basis."  2^  A.G.  Edwards  contends  that 
"other  than  a  competitive  basis" 
encompasses  more  than  the  lowest  bid 
for  the  job;  other  criteria,  including 
price,  are  evaluated  before  final 
selection  is  made.^e  The  Board  states 
that  the  selection  of  a  financial  advisor 
on  a  competitive  bid  basis  refers  to 
selection  solely  on  Ihe  basis  of  price. ^^ 
Therefore,  the  selection  of  a  financial 
advi.sor  made  on  other  than  the  sole 
basis  of  price  would  represent  a 
selection  of  "other  than  a  competitive 
bid  basis."  ^^  The  Commission  agrees 
that  selection  of  a  financial  advisor  on 
a  competitive  bid  basis  means  sele<;tion 
solely  on  the  basis  of  price.  The  scope 
of  this  exemption  is  intentionally 
limited  because,  in  most  cases,  selection 
is  made  on  a  negotiated  basis. 

The  second  issue  raised  by  the  A.G. 
Edwards  Letter  entails  clarifying  when 
an  agreement  is  reached  to  provide 
financial  advisory  services  and  thus, 
when  that  agreement  must  be 
reported. 2^  A.G.  Edwards  notes  that  in 
many  cases,  financial  advisory 


•-Ij)eb  Leller.  p.  2. 

-^October 22  Loiter,  p.  1 
^■*  A.G.  Edwards  Lrllcr.  p.  1. 

2' October  22  Inciter,  p  2 

■"•Id 

■^'A.G.  Edwards  U'ller.  p  2. 
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agreements  contain  an  option 
exen:isahle  by  the  issuer  to  extend  the 
agreement  for  an  additional  year  at 
either  the  some  fe«  or  at  some  other  fee 
established  at  the  time  the  initial 
engagement  was  entered. ^°  A.C 
Edwards  believes  that  exercising  the 
option  of  the  existing  engagement  does 
not  constitute  a  "new"  financial 
advisory  agreement  and  therefore, 
should  not  be  subject  to  rule  G-37/G- 
38  reporting  requirements.  >>  The  Board 
does  not  believe  that  the  exercise  of  an 
option  by  an  issuer  to  extend  a  financial 
advisory  agreement,  with  such  an 
option  contained  in  the  agreement, 
constitutes  a  "new"  agreement; 
therefore,  there  is  not  reporting 
requirement  for  the  exercise  of  this 
option.  '^  The  Commission  agrees  that 
an  exen:ised  option  that  was  contained 
in  the  initial  agreement  to  engage  a 
financial  advisor  would  not  constitute  a 
"new"  agreement,  because  the  issuer  is 
required  to  file  a  report  on  whenever  the 
deal  is  completed,  option  period 
withstanding. 

IV.  Discussion 

The  Commission  tieiievos  the 
proposetl  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder.  Specifically, 
the  Commission  believes  that  approval 
of  the  proposed  rule  change  is 
consistent  with  Section  l.'5B(b)(2){C)  " 
of  the  Act.  By  amending  rule  Cw-37,  the 
rule  change  removes  impediments  to  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities  because  (i)  it  no 
longer  applies  to  persons  and 
contributions  that  do  not  implicate  the 
concern  that  rule  G-37  was  intended  to 
address;  (ii)  it  clarifies  that  the  rule  is 
intended  to  apply  to  contributions  to 
any  elected  officials  if  that  official's 
office  gives  the  official  the  ability  to 
influence  the  awarding  of  municipal 
seturities  business  to  an  i.ssuer;  and  (iii) 
clarifies  the  scope  of  activity  subject  to 
the  rule.  The  amendment  to  rule  L'r-H 
protects  investors  and  is  in  the  public 
interest  in  that  it  facilitates  enfon:ement 
of  rule  C;- 3 7 


'"Ul 
"Id. 

"0«:lotji'r  22  Laller.  p  2  ' 

".SmJion  15B(bl(2|((:)  riHiiiires  the  r.ommis.sion 
lo  (lelt>rmini>  thai  rli«  ItiMnrs  ruli-.s  an-  dniiif^nRtt  lu 
prpveiil  fraiiiliiloiil  ami  nianipiil.ihvt-  acts  ami 
practices.  In  pronuilf  just  and  cuiiitjl)!!'  principle.s 
of  trade,  lo  fo.siRr  c  ooptiratiim  .iml  i  iM>rdinali()n 
with  ptirsiins  i-tiKaKCci  m  rnu'daMnu,  rliMrin(4. 
»«lllinn.  pro<»'s.imK  inforiiialiDii  with  rosptMl  In.  aiu\ 
tiiMlilaliiiK  lran.s.11  tions  in  niuniri()iil  s<i:iirilio.s.  In 
rBmovH  inipodinicnls  In  .uid  pt>r(f(  t  Ihi-  niiM  hani.sm 
of  a  frno  and  o^wn  inarket  in  miinii  i|mI  se<  iinlios. 
and.  in  Kenwal.  lo  protiM.I  uivrslors  and  thti  piililjt: 
iillxnt.il 


In  revising  the  definitions  of 
"municipal  finance  professional"  and 
"executive  officer,"  the  MSRB  has 
provided  definitive  criteria  for  dealers 
to  use  in  determining  whether  they  are 
subject  to  the  rule's  reporting 
requirements.  In  so  doing,  the  MSRB 
has  eliminated  some  of  the  uncertainty 
associated  with  rule  G-37  compliance 
issues.  Exempting  those  persons  and 
contributions  that  are  no  longer  affected 
by  the  rule  should  enhance  efficiency  in 
reporting  and  recording,  because  dealers 
no  longer  have  to  make  assumptions  in 
determining  to  whom  the  rule  applies. 

In  amending  the  definition  of  "official 
of  an  issuer,"  the  Board  has  addressed 
situations  in  which  an  elected  official 
may  appoint  someone  to  an  issuer 
position.  This  amendment 
acknowledges  the  fact  that  political 
infiuenc^  and  alliances  can  affect  the 
selection  process.  In  clarifying  its  intent 
that  a  person  who  can  directly  or 
indirectly  influence  hiring  decisions  be 
included  in  the  definition,  the  Board 
has  attempted  to  ensure  fairness  in  the 
selection  process  by  removing  politics 
from  the  equation. 

In  revising  the  definition  of 
"municipal  securities  business,"  the 
Board  is  clarifying  which  dealers  would 
be  subject  to  the  ban  and  in  what 
situations.  According  to  some  dealers, 
rule  G-37(g)(vii)  was  unclear  as  to 
whether  "on  other  than  a  competitive 
bid  basis"  applied  to  the  selection  of  a 
financial  advisor  or  to  the  .services 
provided  by  the  financial  advisor.  The 
Board  has  determined  that  the 
definition  includes  financial  advisory 
services  when  the  dealer  is  chosen  as 
financial  advisor  on  a  negotiated  basis 
and  therefore,  the  ban  on  business 
provision  under  rule  G-37  would  apply. 

In  adding  the  requirement  to  rule  G- 
8  that  dealers  maintain  copies  of  Forms 
(;-37/C;-38  along  with  receipts  of 
mailing  the  same,  the  Board  has 
improved  disclosure  in  the  markets  by 
making  these  records  readily  accessible 
for  review.  Also,  the  benefits  of  this 
requirement  outweigh  any  burdens  that 
additional  recordkeeping  may  impose, 
because  tangible  evidence  will  now  be 
available  lo  resolve  disputes  and  to 
monitor  compliani*. 

V.  Conclusion 

For  the  above  reasons,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  Section  1.5B(b)(2HC). 

//  ;.s-  tlwrefore  ordcrvd.  pursuant  to 
Se<:tion  19(b)(2)  of  the  Act,'"  that  the 


proposed  rule  change  (SR-MSRB-96- 
07)  be,  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-'" 

MargarM  H.  McFarUnd, 

Deputy  Secretary. 

jFR  Doc.  96-29150  Filed  11-13-96;  8:45  am] 
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[nel— M  Na  34-37920;  Hi*  No.  SR-PSE- 
96^1] 

November  4. 1996. 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stocit  Exchange 
incorporated  Relating  to  the  Closing 
Time  for  Trading  of  Equity  Options 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §78s(b)(l),  notice  is 
hereby  given  that  on  October  25. 1996. 
the  Pacific  Stock  Exchange  Incorporated 
("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Slaiement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Pacific  Stock  Exchange 
Incorporated  ("PSE"  or  "Exchange")  is 
proposing  to  amend  its  rules  to  change 
its  closing  time  for  options  trading  from 
1:10  p.m.  Pacific  Time  '  to  1:02  p.m.  for 
equity  options.  The  Exchange  is  also 
proposing  to  change  certain  related 
rules  on  closing  rotations  and  the 
submission  of  exercise  notices  for  index 
options. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change, 
and  discussed  any  comments  it  received 
on  thb  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


•Msu.s.(:.  78!i(b)(2)(i9eai 


''>I7CFR20O30-3(a)(l2). 
'  All  limes  referred  lo  in  ttiis  Filing  are  Pacific 
Time. 
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Sections  A,  B,  and  C  below,  of  the  most 
significant  aspiects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

PSE  Rule  4.2,  Commentary  .01 
ciirrently  provides  that  the  Board  of 
Governors  has  resolved  that  transactions 
may  be  effected  on  the  Options  Floor  of 
the  Exchange  until  1:10  p.m.  for  equity 
options  and  until  1:15  p.m.  for  index 
options  each  business  day,  at  which 
time  no  further  transactions  may  be 
made.  The  Exchange  is  proposing  to 
change  the  1:10  p.m.  closing  time  for 
equity  options  to  1:02  p.m. 

The  Exchange  is  proposing  this 
modification  so  that  the  closing  time  for 
options  trading  will  be  closer  to  the 
closing  time  for  trading  in  the  securities 
imderlying  those  options.  The  extended 
trading  session  for  options  initially  was 
intended  to  ensure  that  options  traders 
would  be  able  to  respond  to  the  tape 
"runoff"  in  the  equity  markets — i.e., 
prints  of  stock  trades  that  occurred  just 
before  the  closing  bell,  but  that  were  not 
reported  over  the  tape  until  several 
minutes  after  the  close  of  trading.  If 
such  a  trade  resulted  in  a  closing  price 
that  was  materially  different  from  the 
price  at  which  the  stock  had  been 
trading  previously,  the  extended  options 
trading  session  allowed  options  traders 
the  opportunity  to  bring  their  options 
quotes  into  line  with  the  closing  price 
in  the  underlying  security.  However, 
because  of  improvements  to  the 
processing  of  transactions  at  the  equity 
markets,  there  is  no  longer  any 
significant  tape  runoff. 

PSE  Rule  6.64,  Commentary  .01(b) 
currently  provides  that  transactions  may 
be  effected  in  a  class  of  options  after 
1:10  p.m.  if  they  occur  during  a  trading 
rotation.  The  rule  states  that  such  a 
trading  rotation  may  be  employed  in 
connection  with  the  opening  or 
reopening  of  trading  in  the  underlying 
security  after  12:30  p.m.  or  due  to  the 
declaration  of  a  "fast  market"  pursuant 
to  Options  Floor  Procedure  Advice  G- 
9.  The  Rule  further  provides  that  the 
decision  to  employ  a  trading  rotation 
after  12:30  p.m.  shall  be  publicly 
announced  on  the  trading  floor  prior  to 
the  commencement  of  such  rotation, 
and  that  no  more  than  one  trading 
rotation  may  be  conmienced  after  1:10 
p.m.  Further,  the  Rule  states  that  if  a 
trading  rotation  is  in  progress  and  Floor 
Officials  determine  that  a  final  trading 
rotation  is  needed  to  assure  a  fair  and 
orderly  close,  the  rotation  in  progress 
shall  be  halted  and  a  final  rotation 


begun  as  promptly  as  possible  after  1:10 
p.m.  Finally,  the  Rules  states  that  any 
trading  rotation  conducted  after  1:10 
p.m.  may  not  begin  until  ten  minutes 
after  news  of  such  rotation  is 
disseminated.  The  Exchange  is 
proposing  to  change  all  references  to 
1:10  p.m.  in  this  Commentary  to  1:02 
p.m. 

PSE  Rule  7.15  currently  specifies  a 
cut-off  time  of  1:20  p.m.  or  a  time 
designated  to  be  five  minutes  after  the 
close,  for  preparing  or  submitting  either 
a  memorandiun  to  exercise  or  an 
"exercise  advice"  for  the  exercise  of 
index  option  contracts.  The  Exchange  is 
proposing  to  eliminate  the  references  to 
1:20  p.m.  so  that  under  the  amended 
rule  such  memoranda  and  advices  will 
have  to  be  submitted  no  later  than  five 
minutes  after  the  close  of  index  option 
trading.* 

Finally,  the  Exchange  is  proposing  to 
change  two  references  to  "San  Francisco 
time"  in  Rule  6.64,  Commentary  .01(b) 
to  "Pacific  Time"  in  order  to  make  that 
rule  consistent  with  other  Exchange 
rules. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,  in  general,  and  Section 
6(b)(5),  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change, 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


'The  Exchange  is  not  proposing  to  change  the 
related  rule  on  equity  options,  PSE  Rule  6.24, 
which  provides  for  an  exercise  cut-off  time  of  2:30 
p.m.  PT. 


organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such,  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.  . 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Secvurities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PSE-96-41  and  should  be  submitted 
by  December  5,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  96-29149  Filed  11-13-96;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  «  2895] 

Virginia;  Declaration  of  Disaster  Loan 
Area;  Amendment  #5 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  October  31,  1996,  the 
above-niunbered  Declaration  is  hereby 
amended  to  include  the  Independent 
City  of  Hampton  in  the  Commonwealth 
of  Virginia  as  a  disaster  area  due  to 
damages  caused  by  Hurricane  Fran  and 
associated  severe  storm  conditions, 
including  high  winds,  tornadoes,  wind 
driven  rain,  and  river  and  flash  flooding 
from  September  5  through  September 
23,  1996. 

Any  counties  contiguous  to  the  above- 
named  city  and  not  listed  herein  have 
been  previously  declared. 


'17CFR2O0.3O-3(a)(12). 
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Tlie  deadline  for  filing  applications 
for  physicuil  damage  for  the  above- 
mentioned  c:ity  is  December  23.  1996, 
and  for  loans  for  economic  injury  the 
deadline  is  June  9,  1997.  All  other 
information  remains  the  same. 

((^taiugof  F<!(l«nil  Domestic  Assi.stanre 
ProKram  Nos.  59002  ami  5M0O8.) 

Dated:  Novmnbor  6.  199«. 

Hertert  L.  Mitchell. 

Acting  Asso<:iate  Administratnrfor  liisaster 
Assistance. 

jFK  Doc.  96-i!9184  Filnd  11-1 3-9©;  8:45  ami 
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(Declaration  of  Disaster  Loan  Arsa  1 2910] 

Maine;  And  Contiguous  Counties  in 
New  Hampshire;  Declaration  of 
Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  Oc;tober  28, 
1996,  and  subsequent  amendment  on 
November  4,  1996.  I  find  that  the 
Counties  of  (Amiberland  and  York  in  the 
State  of  Maine  constitute  a  disaster  area 
due  to  damages  caused  by  severe 
storms,  heavy  rains,  high  winds,  and 
inland  and  coastal  flooding  which 
o<;curred  Oc-.tober  20  through  26.  1996. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  Decemlier  27.  1996,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  July  28.  1997  at  the 
address  listed  below: 

US.  .Small  BusiiicNX  Ailmiiiistnilinn.  I)isast»ir 
Aroa  1  OfTici!,  .JhO  KainlK)w  Blvd  .  South 
;ird  Flo«)r.  Nianani  Falls,  NY  1430;j 

Or  other  |{K;ally  announced  lo<:alions.  In 
addition,  applications  for  econuniit. 
injury  loans  from  .small  businesses 
lot;ated  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  lo<:ation: 
Andros<:oggin,  Oxford,  and  Sagadaho<: 
Counties  in  Maine,  and  Carroll  and 
Strafford  Counties  in  New  Hampshire. 
Interest  rates  are: 


Percent 

For  Ptiysical  Damage: 
Homeownefs    witti    credit    avail- 
at)te  elsewhere     

8000 

Homeowners  wittKXJt  aedit  avail- 
able elsewtiere  

4  000 

Businesses  with  aedit  available 
elsewhere  

Businesses  and  non-proht  orga- 
nizations  wittKiut   credit   avail- 
able elsewtiere  

8.000 
4  000 

Others  (irKluding  non-profit  orga- 
nizations) with  credit  avariatrfe 
elsewhere  

7  125 

For  Economic  Injury: 
Busjriesses  and  small  agricultural 
cooperatives     without     crsdil 
available  etsawhere 


Percent 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  291006.  For 
economic  injury  the  numbers  are 
924600  for  Maine  and  924700  for  New 
Hampshire. 

((Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  .59002  and  59008.) 

Dated:  November  6,  1996. 
HflHwrt  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

jFR  Doc.  9&-2918S  Filed  11-13-96;  8:45  ami 
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Secretary  for  Economic  and  Business 
Affairs  the  functions  and  authority 
vested  in  the  Secretary  of  State  by 
Executive  Order  10530  of  May  10,  1954, 
the  authority  to  redelegate  such 
functions  to  any  subordinate  official 
appointed  by  and  with  the  advice  and 
consent  of  the  Senate,  and  the  authority 
to  promulgate  such  rules  and 
regulations  as  may  be  necessary  to  carry 
out  such  functions  and  authorities. 

Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State,  the 
Deputy  Secretary  of  State  and  the  Under 
Secretary  of  State  for  Economic  Affairs 
may  exercise  the  functions  and 
authority  delegated  by  this  delegation. 

Dated:  October  29, 1996. 
Warren  Christoplier, 
Secretary  of  State. 
|FR  Doc.  96-29101  Filed  11-13-96;  8:45  ami 


Comnrwnwaalth  of  Massachusetts  And 
Contiguous  Counties  in  New 
Hampshire  and  Rhode  Island; 
Declaration  of  Disaster  Loan  Area; 
Amendment  #  1 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  November  4,  1996,  the 
above-numbered  Declaration  is  hereby 
amended  to  establish  the  incidence 
period  for  this  disaster  as  beginning  on 
October  20  and  continuing  through 
October  25.  1996. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  loans  for  physical 
damage  is  December  24,  1996,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  July  25.  1997. 

((^taiog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59008) 

Dated:  November  6,  1996. 
Hertiert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 

Assistance 

|FK  Doc  9H-29I83  Filed  1 1-13-96;  8:45  am) 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Delegation  of  Authority  No.  219] 

Delegation  To  Approve  Submarine 
Cable  Landing  Licanaes 

By  virtue  of  the  authority  vested  in 
me  as  Sec:retary  of  State,  including 
Section  1  of  the  Slate  Department  Basic 
Authorities  Act,  Pub.  L.  84-885,  as 
amended  (22  U.S.C.  §  2651a),  and 
Executive  Order  10530  of  May  10.  1954, 
I  hereby  delegate  to  the  Assisiant 


STATE  JUSTICE  INSTITUTE 

Sunshine  Act  Meeting 

TME  AND  DATE:  Sunday,  November  17, 
1996 — 3:30  p.m.-5  p.m..  Monday, 
November  18,  1996 — 9:00  a.m.-5  p.m. 
place:  State  Justice  Institute,  1650  King 
Street,  Suite  600,  Alexandria.  VA  22314. 
MATTERS  TO  BE  CONSIDERED:  FY  1997 
grant  requests  and  internal  Institute 
business. 

PORTKMS  OPEN  TO  THE  PUBUC:  All 
matters  other  than  those  noted  as  closed 
below. 

PORTIONS  CLOSED  TO  THE  PUBUC: 

Internal  personnel  matters;  Board 

committee  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

David  I.  Tevelin,  Executive  Director, 

State  Justice  Institute,  1650  King  Street, 

Suite  600,  Alexandria,  VA  22314.  (703) 

684-6100. 

David  1.  Tevelin, 

Executive  Director. 

IFR  D(K.  96-29312  Filed  11-12-96;  12:41 
pmj 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements— Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Department  of  Transportation 

(DOT). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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3501  at  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICR)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  reinstatement, 
review  and  comment.  The  ICRs 
describes  the  nature  of  the  information 
collection  and  their  expected  cost  and 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collections 
of  information  were  published  on  July 
17, 1996  [PR  61,  page  37312  for  OMB 
Control  Number  2120-0576)  and  July  3, 
1996  [PR  61,  page  34921  for  OMB 
Control  Numbers  2120-0007  and  2120- 
0014). 

DATES:  Comments  must  be  submitted  on 
or  before  December  16, 1996. 
FOR  FURTHER  INFORMATION  CONTAtTT:  Ms. 
Judith  Street,  Federal  Aviation 
Administration,  Corporate  Information 
Division,  ABC-100,  800  Independence 
Ave..  SW.,  (202)  267-9895,  Washington, 
DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administratiim  (FAA) 

1.  Title:  Kansas  City  Customer 
Satisfaction  Questionnaire.. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  information  collection. 
OMB  Control  Number:  2120-0576 
Form  Number:  ZKC  Form  7010-1 
Affected  Public:  100  general  aviation 
pilots,  air  taxi  operators,  airlines, 
military  pilots,  and  adjacent  facilities. 
Abstract:  The  information  collected 
on  this  form  refJresents  customer 
feedback  concerning  the  quality  of 
service  provided  to  the  users  of  Kansas 
City  ARTCC  airspace.  This  information 
may  be  used  to  solve  problems,  improve 
safety,  and  increase  system  efficiency. 

Estimated  Annual  Burden:  The 
estimated  total  annual  burden  is  25 
hours. 

2.  Title:  Flight  Engineers  and  Flight 
Navigators— FAR  63. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  information  collection. 
OAffl  Control  Number:  2120-0007 
Form  Number:  FAA  Form  8400-3 
Affected  Public:  2,881  airmen. 
.  Abstract:  FAA  Act  of  1958,  Section 
602  and  607  authorize  issuance  of 
airmen  certificates  and  provide  for 
examination  and  rating  of  flying 
schools.  FAR  63  prescribes 
requirements  for  flight  navigator 
certification  and  training  course 
requirements  for  these  airmen. 

Information  collected  is  used  to 
determine  certification  eligibility. 
Estimated  Annual  Burden:  The 
estimated  total  annual  burden  is  25,426 
hours. 


3.  Titye.- Procedures  for  Non-Federal 
Navigation  Facilities — 'FAR  171.  Type  of 
Request:  Extension  of  a  currently 
approved  information  collection. 

OMB  Control  Number:  2120-0014 

Form  Number:  PAA  Forms  6030-1, 
6030-17  (formerly  198),  6790-4 
(formerly  2396-7),  6790-5  (formerly 
418) 

Affected  Public:  2,398  facilities 
sponsors. 

Abstract:  The  non-Federal  navigation 
facilities  are  aids  to  air  navigation 
which  are  purchased,  installed  operated 
and  maintained  by  a  public  entity  other 
than  the  FAA  and  are  available  for  use 
by  the  flying  public.  Navigation  aids 
may  be  located  at  unattended  remote 
enroUee  sites  or  at  manned  airport 
terminal  locations. 

Estimated  Annual  Burden:  The 
estimated  total  annual  burden  is  20,792 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW, 
Washington.  DC  20503,  Attention  DOT 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC,  on  November  7, 
1996. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

|FR  Doc.  96-291 95  Filed  1 1-1 3-96;  8:45  am) 
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Surface  Transportation  Board 
[STB  Finance  Docket  No.  33224] 

Adrian  &  Biissfield  Rail  Road 
Company,  Inc.— Lease  and  Operation 
Exemptiorv— Norfolk  and  Western 
Railway  Company 

Adrian  &  Biissfield  Rail  Koad 
Company,  Inc.  (ADBF).  a  Glass  III 
shortline  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
lease  and  ojjerate  approximately  2.1 
route  miles  in  Lenawee  County,  MI, 
from  Norfolk  and  Western  Railway 


Company  (NW)  between  milepost  44.2, 
at  Page,  and  milepost  46.3,  at  Adrian 
(the Tecumseh  Branch  Line).' 

The  earliest  the  transaction  could  be 
consummated  was  October  25,  1996,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33224,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Kenneth  J.  Bisdorf,  400  West  Maple 
Road,  Suite  300.  Birmingham.  MI  48009. 
Telephone:  (810)  647-7514. 

Decided:  November  5. 1996. 
°   By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 

jFK  Doc.  96-29151  Filed  11-13-96;  8:45  am] 
BIUJNG  cooe  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comn>ent 
Request;  Application  for  Withdrawal  of 
Bonded  Stores  For  Fishing  Vessels 
and  Certification  of  Use 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Application 
for  Withdrawal  of  Bonded  Stores  For 
Fishing  Vessels  and  Certification  of  Use. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-1.3;  44 
U.S.C.  3505(c)(2)), 
DATES:  Written  comments  should  be 
received  on  or  before  January  13.  1997. 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 


'  ADBF's  lea.se  is  an  inlerim  arrangi>mnnt  which 
will  remain  in  effei:i  iinlil  .<!nch  limp  hs  ADBF 
Requires  the  Tecumseh  Branch  Lino  from  NW  Prior 
In  acquisition.  ADBF  must  obtain  the  necessary 
approval  or  exemption  to  acquire  the  Tecumseh 
Branch  Line. 
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Services  Croup,  Room  B216.  1301 
Constitution  Ave..  NW,  Washington, 
DC.  20229. 

FOA  FURTHER  INFORMATION  CONTACT: 
Requests  for  addilioiiai  information  or 
copies  of  the  form(s)  and  instructions 
.should  be  directed  to  U.S.  Cu.stoms 
Service,  Attn.:  J.  Kdgar  Nichols,  Room 
6216.  1:J01  Constitution  Avenue  NW. 
Washington.  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMEKTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
pniposed  and/or  continuing  information 
collet:tions  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  {Public  Law  104- 
1.1;  44  use.  3505(c)(2)).  The  comments 
.should  address:  (1)  Whether  the 
collection  of  information  is  neces.sary 
for  the  proper  performance  of  the 
funciions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agenr  V  s  estimates  of  the  burden  of  the 
collection  of  information;  ©  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  \w  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
be<:ome  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Application  for  Withdrawal  of 
Bonded  Stores  For  Fishing  Vessels  and 
Certification  of  Use 

OMB  Number:  151.5-O032 
Form  A/umher  Cu.stoms  Form  5125 
Abstract:  The  Customs  P'orm  5125  is 
used  for  the  withdrawal  and  lading  of 
bonded  merchandi.se  {espe<;ially 
alcoholic  beverages)  for  use  on  board 
fishing  vessels  and  foreign  or  domestic 
vessels  itivolved  in  international  trade. 
The  form  also  certifies  the  use;  total 
consumption  or  partial  consumption 
with  secure  storage  for  use  on  next 
voyage. 

CUirrent  Artinns:  There  are  no  changes 
to  the  information  collw:tion.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Kxtension  (without 
change) 
Affected  Public:  Businesses. 
Estimated  Number  of  Respt^ndents: 
500. 


Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  42. 

Estimated  Total  Annualized  Cost  on 
tbe  Public:  $504.00. 

Dated:  October  31.  1996. 
V.  C«rol  Barr. 

Printing  and  Records  Services  Group. 

|FK  Doc  96-29093  Filed  11-13-96;  8:45  ami 
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Propoaed  Coll«ction;  ConwiMnt 
Request;  Medical  History  Form 

AGENCY:  U.S.  Customs.  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Medical 
History  Form.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  January  13, 1997, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  NW. 
Washington.  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fomi(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  J.  Edgar  Nichols.  Room 
6216.  1301  Constitution  Avenue  NW. 
Washington.  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLBNENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Low  104- 
13;  44  use.  3505(c)(2)).  The  comments 
should  address:  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
(:oll»j<;tion  of  ki  format  ion;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
te<;hniques  or  the  use  of  other  forms  of 


information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  collection  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Medical  History  Form. 

OMB  Number:  1515-0202. 

Form  Number:  Customs  Forms  426 
and  427. 

Abstract:  These  forms  are  used  to 
determine  medical  history  of  [wrsons 
tentatively  selected  for  positions  that  are 
considered  arduous  or  hazardous.  This 
information  is  provided  to  the  physician 
who  conduct  the  physical  examinations 
prior  to  final  selection. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  525. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $6,300. 

Dated:  October  31,  1996. 
V.  Carol  But. 

Printing  and  Records  Services  Group. 
|FR  D<x;.  96-29094  Filed  11-13-96;  8:45  am] 
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Proposed  Collaction;  Comment 
Request;  U.S.  Customs  Declaration 
(Customs  Form  6059B) 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  colledion 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  January  13.  1997, 
to  be  assured  of  consideration. 
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ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216, 1301 
Constitution  Ave.,  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216,  1301  Constitution  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  U.S.  Customs  Declaration. 

OMB  Number:  1515-0041. 

Form  Number:  Customs  Form  6059B. 

Abstract:  The  U.S.  Customs 
Declaration.  Customs  Form  6059B, 
facilities  the  clearance  of  persons  and 
their  goods  arriving  in  the  territory  on 
the  U.S.  by  requiring  basic  information 
necessary  to  determine  Customs 
exception  status  and  if  any  duties  of 
taxes  are  due.  The  form  is  also  used  for 
the  enforcement  of  Customs  and  other 
agencies  laws  and  regulations. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals,  travelers. 

Estimated  Number  of  Respondents: 
39,000,000. 


Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,950,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  October  31, 1996. 
V.  Carol  Barr, 

Printing  and  Records  Services  Group. 

[FR  Doc.  96-29095  Filed  11-13-96;  8:45  am) 
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Proposed  Collection;  Comment 
Request;  Required  Records  for 
Smelting  and  Refining  WarelK>uses 

AGENCY:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Required 
Records  for  Smelting  and  Refining 
Warehouses.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  January  13, 1997. 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  NW, 
Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216, 1301  Constitution  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  ©  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 


the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  collection  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Required  Records  for  Smelting 
and  Refining  Warehouses. 

OMB  Number:  1515-0135. 

Form  Number:  N/A. 

Abstract:  Each  manufacturer  engaged 
in  smehing  or  refining  must  file  an 
annual  statement  showing  any  material 
change  in  the  character  of  the  metal- 
bearing  materials  used  or  changes  in  the 
method  of  smelting  or  refining.  Also  the 
records  must  show  the  receipt  and 
disposition  of  each  shipment. 

Current  Actions:  There  are  no  changes 
to  the  information  collection. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Time  Per  Respondent:  85 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,325. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $15,900. 

Dated:  Octotier  31.  1996. 
V.  Carol  Barr. 

Printing  and  Records  Services  Group 

[PR  Doc.  96-29096  Filed  11-13-96;  8:45  ami 
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Proposed  Collection;  Comment 
Request;  Textile  and  Textile  Products 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Textile  and 
Textile  Products.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  January  13.  1997. 
to  be  assured  of  consideration 
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ADDRESSES:  Direct  nil  writtun  comments 
to  US  Cji.stoms  Servi(  e.  Inforniation 
S«!rvices  (iruiip,  Room  Hlilfi,  1301 
(Constitution  Ave  .  NW.  VViishinj^ton, 
[).(;   20229 

FOR  FURTHER  INFORMATION  CONTACT: 
KeqiiHsts  for  additional  information  or 
copies  t)f  the  fonii(s)  and  instructions 
should  bt!  dire<:t»!d  to  US  (Customs 
Service.  Attn.    |   Kd^ar  Nichols.  RcKJin 
fi21f),  1,301  Constitution  Avenue  NW. 
Washington,  DC   20229.  ThI   (202j  927- 
142fi, 

REQUEST  FOR  COMMENTS:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  a[id/or  continuing  information 
(:olle<  tions  pursuant  to  the  Pa[)«rwork 
Reduction  Act  of  I99,'>  (Public  I^vi^  104- 
1,3;  44  use.  3.'-)0,'i(c)(2)).  The  comments 
should  addrt'ss:  (a)  whether  the 
colle<:tion  of  information  is  iiei:essary 
for  the  proper  performance  of  the 
functions  of  the  agency.  in<:luding 
whether  the  information  shall  have 
pracitical  utility;  (b)  tfie  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  In-  colle<:ted;  (d) 
ways  to  minimize  the  burden  including 
the  list!  of  automated  (:olle<:tion 
te<:hni(|uoii  or  the  use  of  other  forms  of 
information  ttMhnology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information    The  comments  that  are 
submitted  will  bt!  summ.iri/ed  and 
included  in  the  Customs  retjuest  for 
Office  of  Management  and  Budget 
(OMH)  approval    All  comments  will 
bt;(;ome  a  matter  of  public.  re<;ord    In  this 
document  Customs  is  stilicitmg 
i:omments  < oru  erniiig  the  following 
information  collection: 

Titli'  Textile  and   Textile  Products. 
OMH  Niiinhrr    IfS  l.'i-O  140 
Form  Niinthfr  N/A 
Ahstnitt   Information  is  needeii  for 
Customs  to  Ih!  able  to  identify  the 
Countrv  of  Origin  of  Textiles.  The 
requirement  pniveiits  circumvention  of 
bilateral  agrt-enuMits  ,iiid  ensures  the 
proper  as.sessmeiit  of  duties.   The 
de(  laration  will  be  extnuted  bv  the 
toreign  maiuif.K  lurer,  exporter,  or  US 
importer  to  !»•  filed  with  the  entry. 

Ciirrcnt  Actions    There  are  no  changes 
It)  the  information  coIUh  lion. 


Type  of  Rtfview:  Extension  (without 
change). 

Affected  Public:  Businesses. 

Estimated  Number  of  Respondents: 
4,").810. 

Estimated  Time  Per  Respondent:  7 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  133.582. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $,51,469,402.00. 

Dated;  November  7.  1996. 
V.  Carol  Barr, 

Printing  and  RetorHs  Services  Croup 
|FRI>k:   9fr-29<)97  Film!  1 1-1.3-96;  8:45  ani| 
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Proposed  Collection;  Comment 
Request;  Transfer  of  Cargo  to  a 
Contalr>er  Station 

AGENCY:  U.S.  Customs.  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
nnjuirement  concerning  the  Transfer  of 
Cargo  to  a  Container  Station.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Taw  104-13;  44 
use.  3505(()(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  January  13,  1997, 
to  lie  assur«id  of  consideration. 
ADDRESSES:  Din.'ct  all  written  comments 
to  us.  (ajstoms  Service,  Printing  and 
Records  Services  (iroup.  Room  621t). 
1301  Constitution  Ave  ,  NW. 
Washington,  DC.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Cu.stoms 
.Service.  Attn.:  )  Edgar  Nichols,  Room 
H21fi,  1301  Constitution  Avenue  NW, 
Washington,  DC.  20229,  Tel.  (202)  927- 
142b. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
[iroposed  and/or  continuing  information 
( ()lle<:tions  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 


should  address:  (l)  whether  the 
colleclion  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
pracfic:al  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
colle<;tion  of  information;  (f^  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  tec:hnology:  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  r^llectioji  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  re<;ord.  In  this 
do<:ument  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Transfer  of  (^argo  to  a  Container 
Station. 

OMB  Number:  1515-0142. 
Form  Number:  N/A. 
Abstract:  The  container  station 
operator  may  file  an  application  for 
transfer  of  a  container  intact  to  a 
container  station  which  is  mover  from 
the  place  of  unlading  or  from  a  bonded 
carrier  after  transportation  in-bond 
before  filing  of  the  entry  for  the  purpose 
of  breaking  bulk  and  redelivery. 

Current  Actions:  There  are  no  changes 
to  the  information  colle<:fion.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
3B0. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1.872. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S\H.720. 

Dated   OctolxT  31.  1998 
V.  C^arol  Barr. 

Printing  and  Records  Services  Croup. 
IFKLkn:.  96-29098  F 11  fid  1 1-13-96;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
(CFDA  NO.  84.200] 

Graduate  Assistance  in  Areas  of 
National  Need  Program 

Notice  iiivitinx  applicatioii.s  for  now 
iiwHrds  for  fisriil  ywr  (FY)  1997 

Ptirpost'  <}f  Fr(}y,mni   This  proxrarii 
provides  fullowKhips  throu^ti  academic 
departments  and  proj^rams  of 
institutions  of  higher  education  to  as.sist 
graduate  students  o{  sujHirior  abihty 
who  demonstrate  financial  newJ   The 
purpose  of  the  program  is  to  sustain  and 
enfiani.e  the  capacity  for  teaching  and 
resean:h  in  areas  of  national  need. 

Hlifiihic  Apfilifdiits   Academic 
departments  and  programs  of 
institutions  of  higher  education  that 
meets  the  requirements  in  .14  CTK  MH  2, 

Ih'udlinf  for  1  ninsmittnl  of 
Applx  ations   January  (i.  1997 

Ih'ndluw  for  InU'r^ovrnimrntnl 
Hrvtt'w  March  t>.  1997 

Apf)li(  (itions  Avnilcihlf   Novemfn^r  1,5, 
1«»9H 

Avdilnhir  h'linds  $fi..')(M). ()()()  for  [lew 
awartis. 

Hstinuitfd  Haiigf  of  Awards: 
$100. ()()()- $7'->(). 000 

Hstitntitfd  AviTd^r  Si/r  of  Awards 
$1.10,000 

Hstimatrd  /Vu/n/x-r  o/  Awards   50 

Note:   I'hi'  I)»-[),irfiii('nt  is  imt  IkxiiuI  hv  ,iriy 
(•slirii.ilcs  in  tins  nolu  r 

Projfit  I'fiiitd   Up  to   It.  monttis 
Applicdhir  Ht'^dldtions   (.i)  The 
Kdu(  iitioii  Department  (ieneral 


Administrative  Regulations  (EIXiAR)  in 
.14  CFR  Parts  74,  75,  77.  79.  82.  85.  and 
86;  and  (b)  The  regulations  in  34  CFR 
Part  648. 
SUPPl.EI[»fTARY  MFORMATK3N: 

Stipend  Level:  The  Sec:retary  has 
determined  that  the  maximum 
fellowship  stipend  for  academic  year 
1997-1998  is  $14,400,  which  is  equal  to 
the  level  of  support  that  the  National 
S<;ience  Foundation  is  providing  for  its 
graduate  fellowships. 

Institutional  Payment:  The  Secretary 
estimates  that  the  institutional  payment 
for  academic  year  1997-1998  will  be 
$9.99.1,  which  represents  a  2.7  percent 
adjustment  of  the  academic  year  1996- 
1997  payment  based  on  the  Department 
of  I-abor's  projection  in  April  1996  of 
the  Ckjnsumer  Price  Index  (CPI)  for 
1996  The  Se<;retary  will  adjust  the 
institutional  payment  prior  to  the 
issuance  of  grant  awards  based  on  the 
Department  of  Labor's  projec;tion  in 
DtM;ember  1996  of  the  CPI  for  1997. 

Priorities 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  648.33,  the 
.Se<;retary  gives  an  absolute  preference  to 
applications  that  meet  one  or  more  of 
the  following  priorities.  The  Se<;rBtary 
hinds  under  this  competition  only 
applications  that  meet  one  or  more  of 
these  absolute  priorities: 

Applications  that  propose  to  provide 
lellowships  in  one  or  more  of  the 
following  areas  of  national  need: 
Hiology,  Chemistry.  Computer  and 


Information  Sciences.  Engineering, 
Mathematics,  and  Physics. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT:  Cosette  H.  Ryan.  U.S. 
Department  of  Education.  International 
Education  and  Graduate  Program 
Service.  600  Indefwndence  Ave.  S.W.. 
Suite  600-8.  Portals  Building. 
Washington.  D.C.  20202-5331. 
Telephone:  (202)  260-3608.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  lime.  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov/)  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  20  I)  SC   11341- 
1134q-l 

Dated:  November  6,  1996. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education 

IFKCKk    96-29123  Filed  11-13-96:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  132 
[FRL-6e4»-71 

Propoaed  Selenium  Criterton  Maximum 
Concentration  (or  the  Water  Quality 
Guidance  for  the  Great  Lakea  Syatam 

AOCNCY:  Environmental  Prolectiou 
Agency  (EPA) 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  new  acute 
aquatic  life  criterion  for  selenium  in  the 
final  Water  Quality  Ciuidance  for  the 
Great  Lakes  System  (the  Guidance)  that 
was  published  on  March  23,  1995  The 
U.S  Court  of  Appeals  for  the  DC 
Cirt:uit  vacated  the  1995  acute  selenium 
criterion  on  September  19.  1996  The 
proposal  takes  into  account  data 
showing  that  seleniums  two  most 
prevalent  oxidation  states,  selenite  and 
selenate.  present  differing  potentials  for 
aquatic  toxicity,  as  well  as  new  data 
indicating  that  all  forms  of  s»!leniiini  are 
additive   Additivity  increases  the 
toxicity  of  mixtures  of  different  forms  of 
the  pollutant   The  new  approai.h 
produces  a  different  selenium  acute 
criterion  (also  called  the  Oiterion 
Maximum  Concentration,  or  CMC) 
depending  upon  the  relative  proportions 
of  selenite.  s»?lenate.  and  other  forms  of 
selenium  that  are  present   EPA  b«!lieves 
that  the  proposed  revisions  more 
accurately  represent  the  niunencal 
limits  for  acute  cnteria  for  selenium 
necessary  to  protect  aquatic  life  in  the 
(ireat  Lakes  System   EPA  is  not 
proposing  to  revise  any  other  aspect  of 
the  selenium  criteria  for  aquatic  life. 

DATES:  EPA  will  accept  public 
comments  on  the  proposal  until 
December  16,  1996. 

ADDRESSES:  An  original  and  4  copies  of 
all  comments  on  the  proposal  should  be 
addressed  to  Mark  Morris  (4.101).  US. 
EPA.  401  M  Stretft  .  SW.  Washington. 
DC.  20460 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Morris  14:)01).  US   EPA.  401  M 
Street.  SW.  Washington.  DC.  20460 
(202-260-0312) 

SUPPLEMENTARY  INFORMATION: 

I.  Intnxluciion 

A   Potentiallv  Affected  Entities 

Entities  potentially  affected  by  this 
action  are  those  discharging  pollutants 
to  waters  of  the  United  States  in  the 
Great  Lakes  System   Potentially  affi  cted 
categories  and  entities  include: 


Category 


Industry 


MumctpaMws 


States  & 

Tribes. 


ExamptMof  Patanlie»y 
Aneded  EiiUliee 


Industhee  dtoctiafging 
nlum  to  waters  in  the  Great 
Lakes  System  as  deined  in 
40  CFR  132^. 

PubiKty-owned  treatment 
worlu  discharging  selenium 
to  waters  o(  the  Great  Lates 
System  as  deined  in  40 
CFR  1322. 

Great  Lakes  States  and  TrtMs 
must  adopt  crttana  oonaist- 
ent  with  EPA's  cnieria  t>y 
March  1997. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  faciHty  may 
be  affected  by  this  action,  you  should 
examine  the  definition  of  Great  Lakes 
System  in  40  CFR  132  2  and  examine  40 
CFR  132  2  which  describes  the  purpose 
of  water  quality  standards  such  as  those 
established  in  this  rule.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding 
FOR  FURTHER  INFORMATION  CONTACT 
s«»ction  I 

B  Great  Lakes  Wiiter  Quality  Guidance 

In  March  1995,  EPA  promulgated  the 
final  Water  Quality  Guidance  for  the 
Great  Lakes  System  (the  Guidance) 
required  under  section  118(c)(2)  of  the 
Clean  Water  Act.  33  U.S.C.  1268(c)(2). 
See  60  FR  15366-15425  (March  23, 
1995)  The  Guidance  protects  the  waters 
of  the  Great  Lakes  and  their  tributaries 
by  establishing  water  quality  criteria  for 
29  pollutants  to  protect  aquatic  life, 
wildlife  and  human  health,  and  detailed 
methodologies  to  develop  criteria  for 
additional  pollutants  It  also  establishes 
implementation  procedures  to  help 
Great  Lakes  States  and  Tribes  develop 
more  consistent,  enforceable  water- 
quality  based  effluent  limits  in 
discharge  permits,  as  well  as  limits  on 
total  maximum  daily  loads  for  the  Great 
Lakes  System.  For  a  description  of  the 
environmental  significance  of  the  Great 
I.akes  System  and  the  serious 
envimrmiental  threats  it  faces 
(particularly  from  persistent, 
bioaccumulative  chemicals),  see  58  FR 
20802 

The  ambient  water  quality  criteria 
included  in  the  Guidance  to  protect 
aquatic  fife  set  maximum  ambient 
concentrations  for  harmful  pollutants  to 
be  met  in  all  waters  in  the  Great  Lakes 


System.  See  40  CFR  Part  132.  Tables  1 
and  2.  Great  Lakes  States  and  Tribes 
must  adopt  criteria  consistent  with 
EPA's  criteria  by  March  of  1997.  CWA 
Section  118(c)(2)(c).  If  any  State  or  Tribe 
fails  to  meet  that  deadline,  EPA  must 
promulgate  criteria  applying  in  that 
State  or  Tribe's  jurisdiction.  Id.  Once 
the  criteria  take  effect,  permits  for 
discharges  of  such  pollutants  into  the 
Great  lakes  System  must  include  limits 
as  necessary  to  attain  the  criteria. 

EPA  promulgated  aquatic  life  criteria 
for  15  toxic  pollutants  including 
selenium.  The  selenium  criterion  was 
based  on  field  data  from  Belews  Lake  in 
North  Carolina.  The  Criterion 
Continuous  Concentration  (CCC)  was  set 
at  5  micrograms  per  liter  (^g/L)  (the 
concentration  of  selenium  in  a  portion 
of  Belews  Lake  where  no  chronic  effects 
were  observed).  The  Criterion  Maximum 
Concentration  (CMC)  was  calculated  as 
19.34  ng/L  (by  multiplying  the  CCC  by 
a  laboratory-derived  acute  to  chronic 
ratio  and  dividing  by  two).  The  total 
recoverable  criteria  published  for 
selenium  in  Part  132  were  derived  with 
the  same  data  as  provided  in  the  criteria 
document.  "Ambient  Water  Quality 
Criteria  for  Selenium — 1987"  (EPA  440/ 
5-87-008) 

Several  industries  and  trade 
associations  challenged  the  acute 
aquatic  life  criterion  for  selenium.  AlSl 
v.  EPA.  DC  Cir.  No.  95-1348  and 
consolidated  cases.  Among  the  issues 
they  raised  was  that  inorganic  selenium 
has  two  oxidation  states,  selenite  and 
selenate.  that  have  different  toxicities  to 
aquatic  life,  and  that  EPA  erred  by 
promulgating  a  single  acute  criterion 
that  failed  to  properly  account  for  the 
two  oxidation  states.  EPA  re-examined 
the  issue,  and  decided,  that  it  would  be 
in  the  public  interest  to  propose  and 
provide  an  opportunity  to  comment  on 
a  new  approach  for  deriving  a  CMC  for 
selenium  that  takes  into  account  not 
only  the  different  toxicities  of  the  two 
oxidation  states  described  above,  but 
also  new  data  indicating  that  all  forms 
of  selenium  are  additive.  EPA  requested 
the  reviewing  Court  to  remand  the  acute 
criterion  to  allow  EPA  to  propose 
revisions.  On  September  19. 1996,  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
vacating  the  acute  criterion. 

As  a  result  of  the  Court's  order,  the 
1995  acute  criterion  for  selenium  is  no 
longer  effective.  Normally.  EPA  would 
respond  to  a  vacatur  by  promulgating  an 
immediately  effective  final  rule 
withdrawing  the  vacated  regulation 
from  the  Code  of  Federal  Regulations. 
This  helps  inform  all  interested 
members  of  the  public  that  the  rule  is 
no  longer  in  effect.  In  this  case. 
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.  however,  EPA  intends  to  promulgate  a 
new  selenium  criterion  as  soon  as 
possible  and  certainly  before  the  next 
publication  of  the  CFR.  Consequently, 
EPA  does  not  intend  to  publish  a 
separate  notice  announcing  the 
withdrawal  of  the  acute  criterion. 

The  action  to  promulgate  a  new  CMC 
for  selenium  for  the  Guidance  is  a 
rulemaking  subject  to  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
551  et  seq.  If  EPA  promulgates  a  final 
CMC  for  selenium,  it  will  codify  it  in 
Table  1(a)  to  Part  132.  Great  Lakes  States 
and  Tribes  will  be  required  to  modify 
their  current  acute  selenium  criteria  if 
they  are  not  as  protective  as  the  final, 
revised  criterion.  Should  any  State  or 
Tribe  fail  to  make  required 
modifications,  EPA  would  promulgate  a 
CMC  for  selenium  identical  to  the 
revised  CMC  without  an  additional 
round  of  notice  and  comment. 

As  explained  in  more  detail  below, 
EPA  is  not  proposing  any  revisions  to 
the  1995  CCC  for  selenium  codified  in 
Table  2(a)  to  Part  132.  Nor  is  EPA 
proposing  at  this  time  to  amend  the 
304(a)  criteria  document  for  either  the 
acute  or  the  chronic  criterion  for 
selenium  used  in  the  national  program. 
"Ambient  Water  Quality  Criteria  for 
Selenium— 1987"  (EPA  440/5-87-008). 
EPA  will  consider  revising  the  national 
document  at  some  future  time;  The 
Court's  order  does  not  affect  the  status 
of  either  the  1995  CCC  for  the  Great 
Lakes  Guidance  or  any  portion  of  the 
national  criteria  document.  EPA  does 
not  intend  to  resfKjnd  to  comments 
raising  issues  outside  the  scope  of  this 
proposal. 

n.  Derivation  of  the  Current  Criterion 
for  Selenium 

When  EPA  published  a  recommended 
freshwater  aquatic  life  criterion  for 
selenium  in  1987.  it  considered  both 
field  data  on  chronic  toxicity  from 
Belews  Lake  in  North  Carolina  and 
laboratory  data  showing  chronic  effects. 
A  comparison  of  the  data  indicated  that 
selenium  was  more  toxic  to  aquatic  life 
in  the  field  than  in  standard  laboratory 
toxicity  tests.  Consequently,  to  ensure 
that  the  criterion  would  protect  aquatic 
life,  EPA  derived  a  chronic  criterion,  or 
Criterion  Continuous  Concentration 
(CCC)  of  5  ng/L  for  total  recoverable 
selenium  from  the  field  data.  Because 
"the  Belews  Lake  study  did  not 
distinguish  between  selenite,  selenate. 
and  any  other  form  of  selenium,  and 
because  some  forms  of  selenium  can 
convert  to  other  forms  over  time  (U.S. 
EPA,  1987),  EIPA  established  a  single 
CCC  for  selenium  rather  than  a  separate 
CCC  for  selenite  and/or  selenate. 


EPA  reasoned  that  acute  effects  would 
also  be  more  severe  in  the  field  than  in 
the  laboratory.  EPA,  however,  was  not 
able  to  find  any  field  studies  assessing 
acute  effects.  Consequently,  EPA  back- 
calculated  the  CMC  from  the  field- 
derived  CCC  for  total  selenium,  arriving 
at  a  value  of  19.98  )ig/L,  which  it 
rounded  to  20  Mg^L.  See  "Ambient 
Water  Quality  Criteria  for  Selenium — 
1987"  (EPA-440/5-87-006). 

EPA  noted  that,  had  it  concluded  that 
laboratory  data  could  serve  as  a  basis  for 
the  selenium  criteria,  there  were 
sufficient  laboratory  studies  on  acute 
effects  to  establish  separate  CMCs  for 
both  selenate  and  selenite.  EPA 
calculated  that  a  CMC  for  selenite 
(selenium  IV)  based  on  laboratory  data 
might  have  been  185.9  |ig/L,  while  a 
CMC  for  selenate  (selenium  VI)  might 
have  been  12.82  ng/L.  As  explained 
above,  however,  EPA  chose  to  base  the 
CMC  on  field  data  that  did  not 
differentiate  between  selenite  and 
selenate. 

When  EPA  proposed  and  promulgated 
selenium  criteria  for  the  Water  Quality 
Guidance  for  the  Great  Lakes  System,  it 
used  the  same  field-data  approach  and 
calculated  a  CMC  of  19.34  jig/L  for  all 
forms  of  selenium.  See  "Great  Lakes 
Water  Quality  Initiative  Criteria 
Documents  for  the  Protection  of  Aquatic 
Life  in  Ambient  Water"  (EPA-820-B- 
95-004). 

EPA  is  not  proposing  today  any 
revision  to  the  CCC  of  5  jig/L  for 
selenium.  The  chronic  criterion 
addresses  longer-term  exposures  to 
selenium  under  field  conditions, 
including  exposure  through  the  food 
chain.  EPA  has  no  field  data  that  can 
support  different  chronic  criteria  for 
different  forms  of  selenium. 
Furthermore,  EPA  believes  that  current 
studies  show  that  the  various  forms  of 
selenium  "interconvert"  to  other  forms 
over  these  longer  time  frames,  so  that 
the  relative  proportions  of  the  different 
forms  change  during  the  exposure 
period.  A  form  that  exhibits  low  toxicity 
at  one  point  during  the  exposure  period 
may  convert  to  a  different,  more  toxic 
form  at  a  different  point. 

III.  Proposed  Criterion  Maximum 
Concentration  for  Selenium 

EPA  is  proposing  a  revision  to  the 
approach  used  in  the  final  Guidance. 
EPA  is  proposing  a  new  CMC  for  total 
selenium  based  on  more  recent  studies 
which  indicate  that  the  toxicities  of  all 
forms  of  selenium  are  additive.  EPA  is 
proposing  an  equation  that  will  allow 
calculation  of  a  CMC  for  selenium  based 
on  the  relative  proportions  of  selenite, 
selenate  and  other  selenium  forms 
present  in  a  specific  water  body.  The 


toxicities  for  selenite  and  selenate  used 
in  this  equation  are  based  on  the 
laboratory  studies  cited  in  the  1987  and 
1995  selenium  criteria  documents,  and 
are  identical  to  the  values  calculated  in 
the  those  documents. 

A.  Peer  Review  of  Initial  Draft  of 
Revisions 

In  July  1996  EPA  prepared  a  draft 
addendum  to  the  criteria  document  for 
the  final  Guidance  setting  out  the  new 
basis  for  a  CMC  for  selenium  described 
above.  See  "The  Freshwater  CMC  for 
Selenium:  Addendum  to  Ambient  Water 
Quality  Criteria  for  Selenium— 1987" 
(U.S.  EPA,  July  7. 1996)  (the  "peer 
review  draft")  in  the  docket  for  today's 
proposed  action.  In  August  1996  this 
document  was  submitted  to  three 
external  reviewers  for  scientific  peer 
review.  Pages  3-1  through  3-3  of  the 
peer  review  draft  presented  EPA's  new 
data  on  additivity  and  a  new  equation 
for  deriving  a  CMC  that  took  into 
account  the  different  toxicities  of 
different  selenium  forms.  Generally,  the 
peer  reviewers  supported  this  approach. 
EPA  made  minor  revisions  to  this 
portion  of  the  July  1996  document  and 
is  today  proposing  to  incorporate  it  as 
an  addendum  to  the  final  Guidance 
criteria  document  for  selenium.  See 
"The  Freshwater  CMC  for  Selenium: 
Addendum  to  Ambient  Water  Quality 
Criteria  for  Selenium— 1987"  (U.S.  EPA, 
September  30,  1996) 

A  second  portion  of  the  July  1996 
peer  review  draft  (pages  3-3  through  3- 
6)  presented  the  theory  that  fish  in  the 
field  are  exposed  to  organic  selenium 
that  accumulates  in  their  food  sources, 
and,  as  a  result,  carry  a  "body  burden" 
of  selenium  that  makes  them  more 
sensitive  to  discharges  of  selenium  to 
ambient  water.  It  also  presented  a 
sample  calculation  of  a  CMC  which 
accounted  for  this  body  burden.  The 
peer  reviewers  generally  thought  the 
theory  deserved  further  investigation, 
but  were  concerned  about  the  current 
lack  of  supporting  data.  Due  to  the  lack 
of  empirical  support,  EPA  has  decided 
neither  to  propose  to  ba.se  the  CMC  for 
selenium  for  the  Guidance  on  this 
theory  nor  to  recommend  that  States  or 
Tribes  use  this  theory  by  including  it  in 
the  addendum  to  the  criteria  document 
for  the  final  Guidance.  Therefore.  EPA 
is  not  requesting  comment  on  this 
portion  of  the  peer  review  draft.  EPA 
hopes  to  investigate  this  theory  further 
at  some  time  in  the  future. 

Finally,  the  July  1996  peer  review 
draft  included  a  section  entitled 
"Appendix:  Three  Kinds  of  Pollutants  " 
(pages  3-8  through  3-12)  setting  out  the 
theory  that  pollutants  affecting  aquatic 
life  .should  be  grouped  into  three 
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uitt!j{ories  hiistMJ  on  Ihtnr 
bjocoiicttntration  and  tii(>a<:(;iiiiiulnlic>ii 
fncfors  It  r»«  uniuHMids  that,  for  2  of  the 
3  t:«le){ori«s,  \.\\\  ami  thu  Stales  and 
Tritnss  should  take  into  account  the 
"b<i<lv  t)iirden"  of  the  [lolhitatit  that  the 
Pish  in  the  fi«'ld  ac<  iinnilate  hy  eating 
foiMJ  that  h.is  a< cuMuilated  the  sjinie 
polhitanl   i-ii'A  did  not  s|)«h  ifically 
request  comment  on  this  a|)pendix  in  its 
charxe  to  the  \wtv.T  r»!vievvers;  however, 
the  r»!vi«wers  were  (.oncerned  about  the 
lac:k  of  data  on  "iKHly  hurdun"  for 
s«lenium  and  would  prohiihly  have 
similar  ( oiuerns  about  the  hrtvuler 
application  of  the  th«K)ry  set  out  in  the 
appendix.  Due  to  the  n«H>d  to  expedite 
this  rulemaking  so  that  KPA  (uin  take 
final  action  before  the  States  and  Tribes 
are  required  to  submit  their  Creat  I^kes 
(■uidance  implementation  pnigrams  to 


KPA  for  review,  KPA  is  not  requesting 
comment  on  this  broader  theory  at  this 
time  KPA  encourages  reseanrh  on  this 
theory  and  hopes  to  investigate  it 
further  in  the  future. 

li  Tndny's  Fmposnl 

1    Selenium  (Chemistry 

S«denium  takes  several  fonns  in 
ambient  waters  which  can  significantly 
alter  its  toxicity  to  aquatic  life,  as  shown 
ImjIuw.  Inorganic  selenium  has  two 
oxidation  .stales  (i.e..  selenium  IV.  or 
selenite.  and  selenium  VI.  or  selenate). 
which  can  exist  simultaneously  in 
aerobic  surface  water  at  pH  fi.S  to  9.0. 
Oiemic:al  conversion  from  one 
oxidation  state  to  another  often 
pro<;eeds  at  such  a  slow  rate  in  aerobic 
surface  water  that  thermodynamic 
considerations  do  not  determine  the 


relative  comxntrations  of  the  oxidation 
states.  Although  selenate  (selenium  VI) 
is  thermodynamii;ally'favored  in 
oxygenated  alkaline  water,  substantial 
concentrations  of  both  organoselenium 
(selenium  minus  II)  and  selenite 
(selenium  IV)  are  not  uncommon 
(Burton  et  al.  1980:  Cutter  and  Bruland 
1984;  Measures  and  Burton  1978;  North 
Carolina  Department  of  Natural 
Resounds  and  Community 
Development  1986;  Robberecht  and  Van 
Gricken  1982;  Takayanagi  and  Cossa 
1985;;  Takayanagi  and  Wong  1984a.b: 
Uc^iidaet  al.  1980). 

Various  forms  of  organic  selenium 
also  occur  in  water  (Besser  et  al.  1994; 
Cutter  1991).  Toxicity  data  for  some 
organic  selenium  forms  are  available 
and  are  compared  below  to  toxicity  data 
for  selenite  and  selenate: 


Compound 


Selenate 

Sel«no-OL -cystine  .„ 

Selenite    „ „ „ 

Seleoo-DL  melhwoine  . „.. 

Seleno-L-melhionine    

•  10-day  LC50  (Ntimi  and  LaHam  1976) 
*•   48-hr  LC50  (Ingefsoi  et  al    1990) 
'    River  Water 

"  4^hr  LC50  (Maier  el  al   1993) 
'  48-hr  LC50  (Maier  et  al.  1993) 


Zetxafish ' 


18.0 

12.0 

1.0 

0.1 


C.  Ripanus"^" 
(mgrt.) 


16.2 
7.95 
5.78 


C  Ripanus"'^ 
(mg/L) 


Daphne 

magna '  (mg/ 

L) 


10.5 
14.6 


2.84 
2.01 
0.55 
0.31 


Cutter  (1991)  dest.rit)ed  methods  for 
measuring  total  rtK:overable  and 
dissolved  selenate.  selenite. 
organoselenium.  and  selenium  in  water, 
and  other  information  concerning  the 
mea.surement  of  selenium  in  water  has 
been  published  by  Besser  et  al.  (1994). 
McKeown  and  Marinas  (1986).  Pitts  et 
al.  (1994).  and  Takayanagi  and  C<jsa 
(1985). 

2.  Additivity 

KPA  believes  that  rtH:ent  studitts 
demonstnite  the  acute  toxicities  of 
s«)lenate.  selenite.  and  one  fonn  of 
organoselenium  are  a«lditive:  that  is, 
these  forms  are  mon>  toxit.  together  then 
they  are  separately   (Hamilton  and  Buhl 
1990;  Maier  et  al    199;i).  The  studies 
demonstrate*!  adtlitivity  by  comparing 
the  toxit:ilies  of  mixtures  to  the 
toxicities  of  the  stiparate  toxicafits. 
Thus,  KPA  lH»lievi'S  that  it  would  Ihi 
appropriate  to  establish  sttparate  CMCLs 
for  selenate  and  selenite  only  in 
situations  in  which  either  stdenate  or 
selenite  is  the  only  form  of  selenium  in 
the  water  column   When  more  than  one 
form  (x:curs  in  the  water,  additivity 
should  be  taken  into  a*:count  so  that  the 
CMC.  for  selenium  is  a  function  of  the 
toxic:ities  and  concentrations  of  the 


forms.  EPA  is  proposing  an  equation 
that  can  be  used  to  derive  an 
appropriate  criterion  for  total  selenium 
based  on  the  relative  concentrations  of 
selenite.  selenate.  and  all  other  forms  of 
selenium  found  in  a  particular  water 
body. 

3  Toxicity  of  Three  Categories  of 
Selenium 

a.  Selenium  (IV).  EPA  is  proposing  to 
rely  on  the  laboratory  data  contained  in 
the  1987  and  1995  criteria  documents  to 
establish  that  the  acute  toxicity  for 
selenite  is  12.83  ^i^L. 

b.  Selenium  (VI).  EPA  is  proposing  to 
rely  on  the  laboratory  data  contained  in 
the  1987  and  1995  criteria  documents  to 
establi.sh  an  acute  toxicity  of  185.9  jig/ 

L  for  selenate. 

c.  Other  Forms  of  Selenium.  EPA  has 
not  found  and  believes  that  sufficient 
toxicity  data  do  not  exist  to  allow 
derivation  of  CMCs  for  other  selenium 
compounds.  Nevertheless,  as  indicated 
in  the  previous  table,  the  acute  toxicity 
of  such  other  forms  of  selenium  appears 
to  be  significant  with  toxicity  increasing 
by  as  much  as  180  times  depending  on 
the  form  of  .selenium  and  the  test 
organism.  Toxicity  tests  conducted  on 
the  other  forms  of  selenium  indicate 


that  they  can  be  more  toxic  than 
selenate  and  selenite.  Consequently,  in 
order  not  to  ignore  the  toxicity  of  these 
other  forms  of  selenium.  EPA  is 
proposing  to  assume  that  half  of  the 
measured  or  derived  concentration  of 
"other"  selenium  forms  is  as  toxic  as 
selenate  and  half  is  as  toxic  as  selenite. 
EPA  believes  this  default  assumption  is 
more  reasonable  than  assuming  either 
that  the  entire  quantity  of  "other  forms" 
is  as  toxic  as  either  selenate  or  selenite. 
or  that  it  is  not  toxic.  Such  assumptions 
would  be  more  likely  to  over-predict  or 
under-predict  the  toxicity  of  this  "other 
forms"  category.  EPA  is  also  reluctant  to 
compute  any  type  of  "average"  from  the 
toxicity  data  on  "other  forms"  presented 
in  the  table  above.  These  data  are  quite 
sparse.  Moreover,  they  reflect  only 
organic  selenium  forms,  and  the 
toxicities  of  other  inorganic  forms  and 
compounds  may  be  quite  different.  EPA 
notes  that  at  least  one  of  the  peer 
reviewers  endorsed  the  proposed 
approach  as  an  adequate  "rule  of 
thumb"  in  the  absence  of  more  specific 
data.  EPA  solicits  comments  on  this 
approach  and  any  alternatives  that 
might  be  preferable. 
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4.  Equation 

Additive  toxicity  means  that  the 
concentrations  of  the  different  forms 
should  be  added  together  after  adjusting 
for  the  relative  toxicity  of  each.  For  a 
single  toxicant  the  goal  is  for  the 
concentration,  c,  to  be  less  than  or  equal 
to  the  criterion,  CMC;  that  is,  the  ratio 
c/CMC  <  1.  For  additive  toxicants  the 
goal  is  for  the  sum  of  such  ratios  to  be 
less  than  or  equal  to  1.  Thus,  for  two 
forms  of  selenium  with  additive  acute 
toxicities,  the  concentration  of  each 
form  should  be  controlled  such  that: 

r.  r 

-<1 


CMC,      CMC  J 

where  C|  is  the  concentration  of  selenite 
and  other  selenium  assumed  to  have  the 
toxicity  of  selenite,  C2  is  the 
concentration  and  selenate  and  other 
selenium  assumed  to  have  the  toxicity 
of  selenate:  and  CMCi  and  CMC2  are  the 
CMCs  for  selenite  and  selenate 
respectively.  A  Criterion  Maximum 
Concentration,  CMCs,,  for  the  combined 
additive  forms  of  selenium  can  then  be 
calculated  from  the  following  equation, 
which  is  derived  from  the  previous  one: 


CMCe,    = 


I 


CMC,      CMC2 

where  fi  and  {2  are  the  fractions  of  total 
selenium  that  are  treated  as  selenite  and 
selenate  respectively  (that  is,  fi=C|/cs, 
and  csc=Ci+C2).  and  f|+f2=l. 

The  above  equations,  when  coupled 
with  the  assumption  that  half  of  the 
other  selenium  (including 
organoselenium)  has  the  toxicity  of 
selenite  and  half  has  the  toxicity  of 
selenate,  behave  as  follows.  If  the 
concentrations  of  selenite  and  other 
selenium  are  zero  (ci=0)  then  the 
Criterion  Maximum  Concentration 
(CMCsc)  would  be  calculated  to  be  12.82 
Hg/L,  the  CMC  of  selenate.  On  the  other 
hand,  if  the  concentrations  of  selenate 
and  other  selenium  are  zero,  then 
CMCsc  would  be  calculated  to  be  185.9 
Mg/L,  the  CMC  of  selenite. 

If  the  concentrations  of  selenite  and 
selenate  are  equal,  then  fi=f2=0.5  (in  this 
special  case  irrespective  of  the 
concentration  of  other  selenium),  and 
CMCsc  would  be  calculated  to  be  23.99 
Hg/L.  In  this  case,  because  the  total 
toxicity  of  the  selenite  is  half  as  small 
compared  to  that  of  the  selenate  half, 
the  CMC  for  selenium  is  almost  (but  not 
quite)  double  the  CMC  for  selenate. 

5.  Total  Recoverable/Dissolved 
Concentrations 

The  CMCs  presented  above  are  for 
total  recoverable  selenium.  The  final 


Guidance,  however,  expressed  a 
preference  for  expressing  metals  criteria 
in  dissolved  form  because  that  form 
more  closely  approximates  the 
bioavailable  fraction  of  the  metal  in  the 
water  column.  See  60  PR  15373  (March 
23,  1995).  The  Guidance  therefore 
incorporated  a  methodology  for 
converting  total  recoverable  metals 
criteria  into  dissolved  metals  criteria 
using  appropriate  conversion  factors. 
Consequently,  EPA  is  proposing  the 
conversion  factor  dsr-cribed  below  for 
the  Part  132  CMC  for  selenium. 
Consistent  with  the  position  taken  in 
the  preamble  to  the  final  Guidance.  EPA 
would  promulgate  the  CMC  for 
selenium  in  the  dissolved  form  if  a  State 
or  Tribe  failed  to  adopt  an  approvable 
criterion. 

On  the  basis  of  results  of  simulation 
tests,  Stephan  (1995)  derived  a  CMC 
conversion  factor  of  0.996  to  convert  a 
total  recoverable  CMC  for  selenite  to  a 
dissolved  CMC  for  selenite.  No 
simulation  tests  were  conducted  on 
selenate,  and  so  0.996  will  be  used  as  a 
default  conversion  factor  for  selenate 
because  both  selenate  and  selenite  are 
oxyions,  which  are  expected  to  be 
predominantly  dissolved. 

The  conversion  factor  of  0.996  was 
derived  on  page  G-7  of  the  March  11, 
1995  draft  document  "Derivation  of 
Conversion  Factors  for  the  Calculation 
of  Dissolved  Freshwater  Aquatic  Life 
Criteria  for  Metals."  Page  G-8  of  this 
draft  explains  that  the  freshwater  CCC 
for  selenium  is  based  on  data  from 
Belews  Lake  and  that  92.2  percent  of  the 
selenium  in  the  water  column  in  Belews 
Lake  was  dissolved.  Because  the  CMC  in 
the  final  Guidance  had  been  back- 
calculated  from  the  CCC,  the  conversion 
factor  of  0.922  was  applied  to  both  the 
CMC  and  the  CCC  (60  FR  15391-15399, 
March  23, 1995).  In  today's  proposal, 
EPA  is  deriving  the  freshwater  CMC  for 
selenium  on  the  basis  of  laboratory 
acute  toxicity  tests.  Consequently,  it  is 
appropriate  to  use  the  conversion  factor 
of  0.996  for  the  acute  criterion. 

rv.  Request  for  Public  Conunent 

EPA  is  requesting  comment  on  the 
data  and  approach  for  deriving  the 
proposed  CMC  for  selenium. 
Specifically,  EPA  is  requesting  comment 
on  the  scientific  basis  for  establishing 
the  additivity  of  the  toxicities  of  the 
various  forms  of  selenium  (selenate, 
selenite,  and  other  selenium 
compounds).  EPA  also  requests 
comments  on  the  procedure  used  to 
account  for  the  additivity  of  the  various 
forms  of  selenium  in  the  criterion 
derivation  algorithm.  EPA  is  not 
requesting  comment  on  the  CCC  for 
selenium  or  on  the  general  methodology 


for  deriving  aquatic  life  criteria  for  the 
Great  Lakes  Guidance. 

V.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  and  is  therefore  not 
subject  to  OMB  review. 

C*ice  promulgated,  the  acute 
selenium  criterion  in  today's  proposal  is 
not  an  enforceable  criterion  until 
adopted  by  States  or  Tribes,  or 
promulgated  by  EPA  for  a  particular 
State  or  Tribe.  Therefore,  once 
published  as  part  of  the  Guidance,  the 
proposed  acute  selenium  criterion  will 
not  have  an  immediate  effect  on 
dischargers.  Until  actions  are  taken  to 
promulgate  and  implement  the  acute 
selenium  criterion  (or  an  equally 
protective  criterion  consistent  with  the 
Tier  I  and  Tier  II  methodologies  for 
aquatic  life  in  the  1995  Guidance — 60 
FR  15373,  March  23.  1995),  there  will  be 
no  economic  effect  on  any  dischargers. 

Under  the  CWA,  costs  cannot  be  a 
basis  for  adopting  water  quality  criteria 
that  will  not  be  protective  of  designated 
uses.  If  a  range  of  scientifically 
defensible  criteria  that  are  protective 
can  be  identified,  however,  costs  may  be 
considered  in  selecting  a  particular 
criterion  within  that  range.  EPA 
assessed  compliance  costs  for  facilities 
that  could  be  affected  by  provisions 
adopted  by  States  or  Tribes  consistent 
with  the  1995  Guidance.  See 
"Regulatory  Impact  Analysis  of  the 
Final  Great  Lakes  Water  Quality 
Guidance"  (EPA  820-B-95-011).  In  the 
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rexulotory  impact  analysis  (RIA)  for  the 
1W5  C^uidancH  an  a<:ute  selenium 
criterion  of  1«.34  >ik/1.  was  evaluated 
and  shown  to  have  a  minimal  impart  on 
fa<.ilities  in  the  threat  l-akos  System 
btK:aus«  many  of  the  Great  I^kes  States 
currently  implement  selenium  criteria 
adoptml  under  the  national  protjram  that 
are  similar  in  stringency. 

Tmluy's  proposal  is  limited  to  the 
melhtHl  for  derivinn  n  selenium  acute 
<;riteri()n  ninning  from  approximately  13 
to  186  mk/I..  depending  on  the  relative 
proportions  of  the  various  fonns  of 
selenium  in  a  fat:ilitys  dis<:harxe.  Thus, 
the  meth(Hl  will  in  many  ca.ses  result  in 
a  s«»lenium  at:ulB  (.ritorion  less  stringent 
than  the  selenium  criteria  currently 
heing  implementetl  hy  the  (ireat  l^kes 
States  under  the  national  program,  or 
the  criterion  that  would  he  developo<l 
using  existing  toxicity  data  on  selenium 
and  the  Tier  I  or  Tier  II  methotlologies 
in  the  1995  C',uidan«;e.  For  these  reasons. 
EFA  has  determined  that  the  acute 
selenium  criterion  in  t(xlay's  proposal 
does  not  meet  the  definition  of  a 
"significant  regulatory  a<:tion"  and  is 
therefore  not  subjec.t  to  OMB  review 

VI.  Regulatory  Flexibility  Act.  as 
Amended  by  the  Small  Business 
Regulatory  Fnforcemeni  Fairness  Act  of 
1996 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
rulemaking  for  a  proposed  rule,  the 
agency  must  prepare  regulatory 
flexibility  analyses  for  the  propos«id  and 
final  rule  unless  the  head  of  the  agency 
(Mrtifies  that  it  will  not  have  a 
significant  ei.onomic  impact  on  a 
substantial  numlwr  of  small  entities. 
Regulatory  flexibility  analys»»s  ar»)  to 
focus  on  the  regulatory  rHtjuirements 
small  entities  will  \hi  rtniuired  to  meet 
as  a  result  of  the  rule  and  ways  to  tailor 
those  requinMuents  to  re«luce  the  burden 
on  snuill  entities  Mid  Ti'x  t:if(  tnt 
CooptTativt:  Inr   v    FhHC.  773  F  2«1  M7 
(DC  Cir    198.5) 

In  view  of  the  RFA's  purpose  and  its 
nf<iuirenu!iits  for  rt^giiliitory  flexibility 
analyses.  KI'A  believes  that  todays 
prop«js.il  to  replace  the  Viu.ated  acute 
sjflenium  i  riterion  in  the  199.')  (iiiidaiue 
with  a  new  method  lor  deriving  the 
(  riterion  will  not  h.ive  a  signifii  ant 
(r< oiioiiiK   niipa(  t  oil  small  eiitilit!s 
williiii  the  iiHNiiiinn  ol  the  RFA    Ilie 
proposal,  if  promulgated,  will  not  itself 
establish  any  re()uirt'nients  that  apply  to 
small  entities  Rather,  the  |)roposiil  will 
establish  <i  iiiiniiiiiim  water  (lualily 
criterion  for  s»M«Miiiim  (bv  establishing  a 
method  lor  (lelermining  that  criterion) 
Following  publw  alioii.  ihedn'at  l..ikes 
Stales  and  I'nbes  iiiiisi  adopt  water 


quality  standards  that  are  consistent 
with  the  promulgated  method.  In  the 
event  that  a  Great  Lakes  State  or  Tribe 
fails  to  adopt  a  standard  or  adopts  a 
standard  that  is  not  consistent -with  the 
promulgated  criterion.  EPA  will 
promulgate  a  criterion  for  the  State  or 
Tribe.  Any  w;onomic  impact  on  .small 
entities  will  result,  if  at  all.  only  as  a 
consequence  of  later,  discretionary  State 
or  Tribal  de<:isions  about  how  to 
implement  any  criterion  a  State  or  Tribe 
subsequently  adopts  (or  has 
promulgated  for  it).  Accordingly,  the 
Administrator  (»rtifies  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

While  there  is  no  statutory 
requirements  for  regulatory  flexibility 
analyses  with  respec:t  to  EPA's  action  in 
ttstablishing  a  revised  selenium 
criterion.  tPA  did  generally  assess  the 
potential  impart  on  small  entities  that 
the  1995  Great  Lakes  Guidance  would 
have  if  it  were  adopted  by  States  and 
Tribes.  It  found  that  the  Guidance  as  a 
whole  would  impose  costs  of  only 
approximately  $500  per  small  facility. 
(60  F'R  15383.  March  23.  1995).  Since 
the  acute  selenium  criterion  is  only  one 
of  the  many  requirements  imposed  hy 
the  1995  Guidance.  EPA  does  not 
believe  that  the  costs  of  complying  with 
the  revisions  to  the  criterion,  as 
proposed  today  (if  adopted  by  States 
and  Tribes)  would  exceed  that  $500  per 
facility  estimate.  This  provider  an 
additional  basis  for  EPA's  belief  that 
there  will  be  no  significant  impad  on  a 
substantial  number  of  small  entities 
based  on  State  or  Tribal  adoption. 
Consequently,  pursuant  to  section 
605(b)  of  the  RFA.  the  Administrator 
certifies  that  the  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
e<;onomic:  impact  on  a  substantial 
number  of  small  entities. 

VII.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Uiw  104-4,  establishes  requirements  for 
Federal  agencies  to  a.s.sess  the  effects  of 
their  regulatory  actions  on  State.  kx;al. 
and  Tribal  governments  and  the  private 
sector  Under  s»!ction  202  of  the  UMRA, 
FPA  generally  must  prepare  a  written 
statement,  including  a  c:ost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
n'sull  in  expenditures  to  State,  lo<;al. 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  se«:tor.  of 
$100  million  or  mom  in  any  one  year. 
Hefon'  promulgating  an  KFA  rule  for 
which  a  written  statement  is  needed, 
s«H;tion  205  of  the  UMRA  generally 
requires  EFA  to  identify  and  consider  a 


reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affe<:ted  small  governments, 
enabling  officials  of  the  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  limited  to 
the  method  for  deriving  a  selenium 
acute  criterion,  which  in  many  ca.ses 
will  result  in  on  aquatic  life  criterion  for 
selenium  less  stringent  than  the 
selenium  criteria  currently  being 
implemented  by  the  Great  Lakes  States 
under  the  national  program,  or  that 
would  be  developed  and  implemented 
using  existing  toxicity  data  on  selenium 
and  the  Tier  I  or  Tier  II  methodologies 
in  the  1995  Guidance,  if  adopted  by 
States  or  Tribes.  In  those  few  c^ses 
where  the  selenium  acute  criterion  is 
more  stringent  than  those  currently 
being  implemented  by  the  Great  Lakes 
States,  or  that  would  be  implemented 
using  the  Tier  I  or  Tier  II  methodologies 
in  the  Guidance,  it  is  not  significantly 
more  stringent.  Therefore,  if  Stales  or 
Tribes  adopt  criteria  consistent  with 
toclay's  proposal,  they  will  reduce,  in 
more  cases  than  not,  any  adverse 
economic  impact  that  might  have  been 
imposed  by  their  current  selenium 
criteria,  or  selenium  criteria  developed 
and  implemented  using  the  Tier  I  and 
Tier  II  methodologies  in  the  1995 
Guidance.  Consequently.  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  miglrt 
significantly  or  uniquely  affe<;t  small 
governments.  EPA  has  also  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  the  private  sector  in  any 
one  year.  Thus,  today's  proposed  rule  is 
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not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Vm.  Paperwork  Reduction  Act 

There  are  no  infonnation  collection 
requirements  in  this  proposed  notice 
and  therefore  there  is  no  need  to  obtain 
OMB  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
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List  of  Subjects  in  40  CFR  Part  132 

Environmental  protection, 
Administrative  practice  and  procedure. 


Great  Lakes,  Indians-lands. 
Intei^ovemmental  relations.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

Dated:  November  4.  1996. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  132— WATER  QUALITY 
GUIDANCE  FOR  THE  GREAT  LAKES 
SYSTEM 

1.  The  authority  citation  for  part  132 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

2.  In  the  table  to  paragraph  (a)  in 
Table  1  to  part  132,  revise  the  entry  for 
"selenium"  and  add  a  new  footnote  (e) 
in  alphabetical  order  and  a  new  note  to 
the  end  of  the  "Notes"  to  read  as 
follows: 

Table  1.— Acute  Water  Quality 
Criteria  for  Protection  of  Aquatic  Life  in 
Ambient  Water 


(a)*   •   * 

Chemical 

CMC  (tig/L) 

Conversion 
factor  (CF) 

Selenium  

(e)CMCs.. 

0.996 

CMCs,= p 


185.9/xg/L     12.82/ig/L 


Notes: 


The  terms  "fi"  and  ■■f2"  are  the  fractions 
of  total  selenium  that  are  treated  as  selenite 
and  selenate,  respectively.  CMCs,  is  the  CMC 
expressed  as  total  recoverable  selenium. 

*         *         •         •         » 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATKJN 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  31  and  42 
[FAR  Case  95-032] 
RIN  9000-AH37 

Federal  Acquisition  Regulation; 
Independent  Research  and 
DeveiopmentyBid  and  Proposal  Costs 
for  Fiscal  Year  1996  and  Beyond 

AGENCIES:  l)»'|).irtmtMit  of  l)»!f(!ns»!  (1X)I)), 
(;«mut;iI  S«'rvi(  es  Admmistriilioii  ((iSA), 
iifui  Niilioiiiil  AtTDiiaiiliis  and  Spat  n 
Ailmituslration  (NASA). 
action:  f'n)()«)st'<l  rulf 

SUMMARY:   Vhr.  Civilian  A^tMicv 

A(  (|iilsili<)ii  CouiH.il  .irul  \\\r  IH'ftnist) 

A<:(iiiisition  Ki'KiiLitioris  Cniiiu  il  an- 

prtjpoMMK  to  r»'vis»'  tin-  Kf<ieral 

A(<iiiisiti()ii  Kt^jiilahoii  (KAK)  allovvahli! 

(  ost  1  ritcria  for  liult^pt'iiilfiit  Ktisoan  h 

.111(1  I)fvt'lnpmniil  (IK.K<1))/Mi(l  and 

Pn)|)osal  (HXlV)  i  osis  for  lis(  al  Yt-ar  (FY) 

I'CX)  and  (wvoiid,  \)\  removing  tlu; 

rt-<iiiin'int!iils  to  i  ali  id. lie  or  nt^^oliatc  a 

(  filinn  for  IK/dD/M.ScC  i  osts    In  addition. 

Ihf  (iroposfii  riiU-  (  l.inlifs  tli.it  (.osts  in 

pursuit  ot  1  ert.nii  (  oopt-r.iti vc 

arraii^fiiitMits  .ire  .illovv.itilc.  to  the 

t!\t('nt  ttifv  .in;  .iIIik  .ililc.  rt'asoiial)l»f. 

.111(1  not  otht'rvvisf  imailovv.ililc    Ttiis 
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()ffi(  V  of  M.inamMnt'iil  .iiul  Uiid)<ft 

review  iimler  l-Aec  iitive  Order   l^HUh, 

d.iled  .Septfinher  M),  I'l'l )     I'his  is  not  a 

iii,i|or  rule  under  !">  I '  .S  ( 1    Hl)4 

DATES:  l^oniineiits  should  be  stiliniitted 

on  or  lielore  j.iiiu.irv  It.  l'tM7  to  \h'. 

I  onsiilered  in  die  lorniiil.ition  ot  a  liiuil 

rule 

ADDRESSES:  Interested  p.irt  les  should 

siihinit  vvrillen  i  oiimieiits  to   (.eiieral 

,Serv  II  es  ,\(liiiiinslr,it  niii.  (■  AK 

Se.  ret.iri.it  (MVKSl.  IHlli  .S,  I-  Streets. 

NVV    Koom  40  17,  W.ishm^ton,  IH. 

JI)4I)S 

I'le.ise  .  It.-  lAK  I  .IS.'  T.    1)  IJ  111  .ill 
I  iirrespniiileiu  e  rel.iled  In  this  i  .ise 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
|erein\   Ols.iii  .it  [JAK'.]    .01    ()«.')^  in 
retereiK  e  to  this  K.\K  c  .ise    lor  ^eiier.ii 
inlorni.itioii.  i  ont.u  I  the  I-  .'\K 
Sei  ret.in.il.  Kooiii  40  17    (  .S  Itiiildin^;. 
VV.ishim;lnii    IK    Jlilll  .    (.;OJI  '>0 1    47S'", 
I'le.ise  I   lie   1  AK  i  .Ise  ')'>    OtJ 


SUPPt-KMENTARY  INFORMATION: 
A.  Background 

The  ciirrtMit  FAR  IR&D/B&P  cost 
principle  (overs  the  limited  allowability 
of  IR&D/BAP  costs  for  major  contractors 
tliro'.i^h  a  .1  year  transition  period 
(PY^ii-^.S)  l)<ised  on  the  requirements  of 
S«H:tion  802  of  the  FY92-93  National 
Defense  Authoriziition  A«:t  (Pub.  L.  102- 
I'M))   Set:tion  802  dotss  not  address  the 
allowability  of  IRAIVB^F  costs  after 
FY45  The  propos«d  rule  removes,  for 
FY'>6  ami  beyond,  requirements  to 
caU.ulate  or  negotiate  a  ceiling  for  IR&D/ 
HAP  costs  and  relies  on  normal 
allowability,  alienability  and 
reasonableness  standards 

The  rule  deletes  certain  definitions  at 
FAR  :n  20.5- 18(a).  major  portions  of 
n  205-18(c).  and  the  entire  FAR 
Subpart  42.10,  sint:e  (1)  there  is  no 
requirement  for  advance  agnjement 
negotiations  or  formal  IR&D  technical 
rt)views  and  evaluations  after 
completion  of  the  contractors'  FY92, 
and  (2)  the  transition  ptsriod  of  limited 
allowability  for  FYQl  through  FY95  has 
endotl. 

In  addition,  the  rule  amends  FAR 
,n  20.5- 18(h)  to  clarify  that  costs 
incurreti  in  pursuit  of  certain 
(^Mjperative  arrangements  are  allowable 
to  the  extent  they  are  allocable, 
reasonable,  and  not  otherwise 
unallowable. 

B.  Regulatory  Flexibility  Act 

rhe  proposed  changes  to  FAR  Parts 
tl  and  42  an;  not  expected  to  have  a 
significant  (m  ononii(,  impact  on  a 
substantial  numlwr  of  small  entities 
within  tht!  meaning  of  the  Re^^ulatory 
Flexibility  A(  t.  .5  U.S.C   fiOl,  ft  st-q  . 
t»«.ause  most  contractsawarded  to 
small  entities  use  simplined  acquisition 
procedures  or  are  awarded  on  a 
I  oinpetitive  fixed-price  basis,  and  do 
not  re<]iiire  application  of  the  FAR  cost 
principles   in  addition,  this  proposed 
rule  applies  to  only  those  entities  that 
UK  iir  IRAl)/»Ai'  ( osts   it  removes 
( i-rtain  rt'stru.tions,  and  relies  instead 
on  iiorinal  .dlowability,  all(K:ability  and 
re.isoiiiilileness  standards   An  Initial 
Kegiil.itory  Flexibility  Analysis  has, 
therefore,  not  fx'en  [lerformed 
(  oiiiinents  are  invited  from  small 
liusinesses  and  interested  parlies 
(  (Hiinieiits  from  small  entities 
1  OIK  erning  the  affe(  ted  F.'\R  suliparts 
,ilso  will  Int  (  (Hisidered  in  a(:(.ordance 
with  ,Se(  tioii  tilO  of  the  .*\(.t.  Such 
(  nnmienis  must  !«•  submitted  separately 
,111(1  sliould  (  lie  5  H  S C    hin.  t-t  sfq 
(FAR  case  95-0.32).  in  (.orrespondence. 


C.  Paperwork  Reduction  Act 

The  Paperworlc  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  re<:ordlieeping 
or  information  collec:tion  requirements, 
or  colle«:tions  of  information  from 
offerors,  t;ontractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3,501,  Pt.seq. 

List  of  Subjects  in  48  CFR  Parts  31  and 
42 

Government  pro<:urement 
DatiMi:  November  6,  1996. 
Edward  C.  Loeb. 

Director.  Fcrieml  Arquisition  Policy  Division 

Therefore,  it  is  proposed  that  48  CFR 
Parts  31  and  42  be  amended  as  set  forth 
below; 

1.  The  authority  citation  for  48  CFR 
Parts  31  and  42  continues  to  read  as 
follows: 

Authority:  40  U  S C  486((:);  10  li  .S.C. 
chapter  137;  and  42  II  SC.  2473(c). 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Se<:tion  31.205-18  is  amended  in 
paragraph  (a)  by  removing  definitions 
for  "Contractor",  "Covered  contract", 
"C^overed  segment",  and  "Major 
contractor";  by  revising  paragraph  (c); 
and  adding  at  the  end  of  paragraph  (e) 
a  sentence  to  read  as  follows: 

31 .205-18    Independent  research  and 
development  and  bid  and  proposal  costs. 

•  •         •         •         * 

(c)  Allnwability.  Except  as  provided  in 
paragraphs  (d)  and  (e)  of  this  subsection, 
or  as  provided  in  agency  regulations, 
costs  for  IRAD  and  B&P  are  allowable  as 
indirect  expenses  on  contracts  to  the 
extent  that  those  costs  are  allocable  and 
njasonable. 

•  •         «         •  * 

(e)  CnoptTative  nrran^fiuents.  ' 
Costs  incurred  in  pursuit  of  cooperative 
arrangements  are  allowable  to  the  extent 
they  are  allocable,  reasonable,  and  not 
otherwise  unallowable. 

PART  42— CONTRACT 
ADMINISTRATION 

Subpart  42.10  [Reserved] 

3   Subpart  42.10  is  rtjmoved  and 
reserved 
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Proclamation  6954  of  November  11,  1996 
Thanksgiving  Day,  1996 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

America's  oldest  tradition.  Thanksgiving  is  also  a  reaffirmation  of  our  most 
deeply  held  values;  a  public  recognition  that,  in  the  words  of  Thomas 
Jefferson^  "God  who  gave  us  life  gave  us  liberty."  In  gratitude  for  God's 
gift  of  freedom  and  "for  all  the  great  and  various  favors  which  he  hath 
been  pleased  to  confer  upon  us,"  George  Washington  made  Thanksgiving 
his  first  proclamation  for  the  new  Nation,  and  it  is  one  we  are  privileged 
to  renew  each  year.  -  re 

Much  has  changed  for  America  in  the  two  centuries  since  that  first  Thanks- 
giving proclamation.  Generations  of  hardworking  men  and  women  have 
cultivated  our  soil  and  worked  the  land,  and  today  America's  bounty  helps 
feed  the  world.  The  promise  of  freedom  that  sustained  our  founders  through 
the  hardships  of  the  Revolution  and  the  first  challenging  days  of  nationhood 
has  become  a  reality  for  millions  of  immigrants  who  left  their  homelands 
for  a  new  life  on  these  shores.  And  the  light  of  that  freedom  now  shines 
brightly  in  many  nations  that  once  lived  in  the  shadows  of  tyranny  and 
oppression. 

But  across  the  years,  we  still  share  an  unbroken  bond  with  the  men  and 
women  vvho  first  proclaimed  Thanksgiving  in  our  land.  Americans  today 
still  cherish  the  fresh  air  of  fi-eedom,  in  which  we  can  raise  our  families 
and  worship  God  as  we  choose  without  fear  of  persecution.  We  still  rejoice 
in  this  great  land  and  in  the  civil  and  religious  liberty  it  offers  to  all. 
And  we  still— and  always— raise  our  voices  in  prayer  to  God,  thanking 
Him  in  humility  for  the  countless  blessings  He  has  bestowed  on  our  Nation 
and  our  people. 

Let  us  now,  this  Thanksgiving  Day,  reawaken  ourselves  and  our  neighbors 
and  our  communities  to  the  genius  of  our  founders  in  daring  to  build 
the  vvorld's  first  constitutional  democracy  on  the  foundation  of  trust  and 
thanks  to  God.  Out  of  our  right  and  proper  rejoicing  on  Thanksgiving  Day, 
let  us  give  our  own  thanks  to  God  and  reaffirm  our  love  of  family,  neighbor, 
and  community.  Each  of  us  can  be  an  instrument  of  blessing  to  those 
we  touch  this  Thanksgiving  Day— and  every  day  of  the  year. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Thursday,  November 
28,  1996,  as  a  National  Day  of  Thanksgiving.  I  encourage  all  the  people 
of  the  United  States  to  assemble  in  their  homes,  places  of  worship,  or 
community  centers  to  share  the  spirit  of  goodwill  and  prayer;  to  express 
heartfelt  gratitude  for  the  blessings  of  life;  and  to  reach  out  in  friendship 
to  our  brothers  and  sisters  in  the  larger  family  of  mankind. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six. 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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1115 57339 

1121 57339 

PropoMdRulM: 

383 56936 

391 56936 

395 57252 

571 56652.58362 

1310 _ 66652 

50  CFR 

285 57340.68341 

600 67843 

679 56426.  56477.  57340; 

57341 
Proposed  Rulos: 

17 56601 

36 56502 

285 57361 

300 57625 

630 57361  '       • 

644 57361 

648 66902.68366 

660 56902 

678 67361 

679 56902,  57780,  57781 
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REMINDERS 

The  Items  in  this  list  were 
editofially  comptled  as  an  aid 
to  Federal  Register  users. 
Irxjiusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Almonds  grown  in  California; 

pobhshed  10-15-96 
Potatoes  (Insh)  grown  irv- 

Maine;  published  10-15-96 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations 
Federal  regulatory  reform; 
putJiished  10-15-96 

ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

Organization,  functions,  and 
auttxxrty  delegations; 
published  11-14-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
p>lans;  approval  and 
promulgation,  various 
States: 

Massachusetts.  p>ui3lished 
10-15-96 

Pesticides,  tolerances  in  food, 
animal  feeds,  and  raw 
agricuttural  comrrKidities: 
MyrottTecium  verrucana. 
published  1 1-14-96 

Superfund  program 

National  oil  and  hazardous 
substances  contingency 
plan- 
National  prionties  list 
update,  published  ii- 
14-96 

INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International 
Development 

Commodities  and  services 
financed  by  AID,  source, 
origin  and  nationality  rules; 
published  10-15-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Fairchild;  putilished  9-30-96 
JanAero  Devices,  putjiished 

10-2-96 
McDonnell  Douglas; 
published  10-10-96 


TREASURY  DEPARTMENT 
Foreign  Asaats  Control 
Offica 

Iranian  assets  control 
regulations: 

National  emergency  and 
sanctions  agair^t  Iran; 
(EOs  12957  and  12959); 
implementation;  put)lished 
11-15-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marltatlng 
Sarvlca 

Grapes  and  plums,  exported; 

comments  due  by  11-18-96; 

published  10-17-96 
Oranges  arxl  grapefruit  grown 

in  Texas;  conwrwrits  due  by 

11-18-96;  published  9-18-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haaltti 
Inapactlon  Sarvlca 

Inspection  arxj  certification  of 

animal  byproducts: 

Ineditile  animal  t>yproducts 
refererx^s  replaced  by 
arvmal  products 
refererx:es;  comments  due 
by  11-18-96;  published  9- 
19-96 
Plant-related  quarantine. 

domestic: 

Interstate  movement  of 
imported  plants  and  plant 
parts:  comments  due  by 
11-18-96,  published  10-2- 
96 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Inauranca 

Corporation 

Crop  insurance  regulations: 
Group  nsk  plan  of 
insurance;  comments  due 
by  11-22-96;  published 
10-8-96 
COMMERCE  DEPARTMENT 
Economic  Analyala  Bureau 
International  senses  surveys; 
Foreign  direct  investments 
in  U  S- 

BE-20;  selected  services 
transactions  with 
ur^affiliated  foreign 
persons;  comments  due 
by  11-18-96,  put)lished 
10-17-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic  Zone- 


Alaska  scallop;  comments 
due  by  11-18-96; 
published  11-6-96 
Tanner  crab;  comments 
due  by  11-19-96; 
published  11-8-96 
Northeast  multispecies. 
Atlantic  sea  scallop,  and 
American  lobster; 
comments  due  by  11-18- 
96;  published  10-9-96 
West  Coast  States  and 
Western  Pacific  fisheries- 
Pacific  Coast  grourxjfish; 
comments  due  by  li- 
20-96;  published  11-5- 
96 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Offica 
Patent  cases: 
Practice  and  procedure; 
Federal  regulatory  review; 
comments  due  by  1 1  -22- 
96;  published  9-23-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulabon 
(FAR): 
Competitive  range 

determinations;  comments 

due  by  11-19-96; 

published  10-9-96 
Contracting  by  negotiation; 

Phase  I  rewrite; 

commerrts  due  by  11-19- 

96;  putilished  10-9-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgatkjn;  various 
States: 
California;  comments  due  by 

11-22-96;  published  10- 

23-96 
Colorado;  comments  due  by 

11-22-96;  published  9-23- 

96 
Louisiana;  comments  due  t>y 

11-21-96;  published  10- 

22-96 
Montana;  comments  due  by 

11-22-96;  published  10- 

23-96 
New  Jersey  et  al.; 

comments  due  by  1 1  -22- 

96;  published  10-23-96 
West  Virginia;  corrvnents 

due  by  11-21-96; 

published  10-22-96 
Hazardous  waste  program 
authonzations: 
Ohio;  comments  due  by  1 1  - 

22-96;  published  10-23-96 
Water  pollution  control: 
Great  Lakes  System;  water 

quality  guidance; 

potychkxinated  tiiphenyl 

criteria  for  human  health 

arxl  wikjllfe;  comments 

due  by  11-21-96; 

published  10-22-96 


Water  Pollution  Control: 
Ocean  dumping;  site 
designations- 
San  Frarwsco,  CA; 
comments  due  by  11- 
18-96;  published  10-17- 
96 

FEDERAL 

COMMUNICATIONS 

COMMlSStON 

Radio  services,  special: 
Private  land  mobile 
services- 

200-222  MHz  band; 
finder's  preference 
program;  comments  due 
by  11-18-96;  published 
10-4-96 
Televiskxi  broadcasting: 
Advanced  television  (AT^ 
systems;  digital  television 
service:  convnerrts  due  t}y 
11-22-96;  published  8-21- 
96 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Fair  housing: 
Equal  Housing  Lervler  arxJ 
Opportunity  posters; 
placement  and  display; 
comments  due  by  11-19- 
96;  published  9-20-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Competitive  range 

determinations;  comments 

due  by  11-19-96; 

published  10-9-96 
Contracting  by  negotiation; 

Phase  I  rewrite; 

comnDents  due  tjy  11-19- 

96;  published  10-9-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admin  latration 

National  Environmental  Policy 
Act;  implementation;  Federal 
regulatory  review;  comments 
due  by  11-21-96;  published 
10-22-96 

INDIAN  ARTS  AND  CRAFTS 
BOARD 

Indian  art  and  craftsmanship; 

product  protection; 

comments  due  by  11-20-96; 

published  10-21-96 
INTERIOR  DEPARTMENT 
Land  Management  Buraau 
Appeal  and  hearing 

procedures;  revisions; 

comments  due  by  11-18-96; 

published  10-17-96 
Larxl  resource  management: 

Withdrawals- 
Alaska;  Natiortal 
Petroleum  Reserve; 
comments  due  by  11- 
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22-96;  published  10-23- 
96 

INTERIOR  DEPARTMENT 

Transportation  and  utility 
systems  in  arxJ  across,  and 
access  into,  conservation 
system  units  in  Alaska: 
Economicatly  feasible  and 

prudent  alternative  route; 

definition;  comments  due 

by  11-18-96;  published  9- 

17-96 

INTERIOR  DEPARTMENT 
Minerals  Managamant 
Sarvlca 

Royalty  management: 

Natural  gas  from  Indian 
leases;  valuation; 
comments  due  by  11-22- 
96:  published  9-23-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abarxjoned  mine  land 

reclamation  plan 

sutxnissions: 

Ohio;  comments  due  by  11- 
18-96;  published  10-18-96 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Manufactijrers,  distiibutors, 

and  dispensers  of  conti^olled 

sutjstances;  registi-ation, 

etc.: 

Confolled  substances  to 
ocean  vessels,  guidelines 
for  provkjing;  comments 
due  by  11-18-96; 
put)lished  9-18-96 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  11-18-96; 
published  10-17-96 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Competitive  range 

determinations;  comments 

due  by  11-19-96; 

published  10-9-96 
Conti-acting  by  negotiation; 

Phase  I  rewrite; 

comments  due  by  11-19- 

96:  published  10-9-96 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Investment  and  deposit 
activities;  comments  due 
by  11-18-96;  published  8- 
12-96 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 

Management  and  Budget 
Office 

Natkxial  security  information; 
classification,  downgrading, 
declassification,  arxj 
safeguarding;  comments  due 
by  11-18-96;  published  9- 
17-96 

RAILROAD  RETIREMENT 
BOARD 

Program  Fraud  Civil  Remedies 
Act  of  1986: 
Civil  rTx>netary  penalties; 
adjustment;  comments 
due  by  11-21-96; 
published  10-22-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  companies: 
Multiple  class  and  series 
investment  companies; 
conxnents  due  by  11-18- 
96;  published  9-17-96 


Securities: 
Securities  Investor 
Protection  Corporation; 
conti-acts  doseout  and 
completion  for  purchase 
or  sale  of  securities  made 
by  debtors  in  liquidation 
under  Securi 
ties  Investor  Protection 
Act;  comments  due  by 
11-22-96;  published  11- 
1-96 

STATE  DEPARTMENT 

Privacy  Act: 
Implementation;  comments 
due  by  11-19-96; 
published  10-10-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 

11-18-96;  published  9-17- 

96 
Burt^hart  Grob  Lutt-und 

Raumfahrt;  comments  due 

by  11-19-96;  published  9- 

19-96 
Day-Ray  Products,  Inc.; 

comments  due  by  11-18- 

96;  published  10-7-96 
Jetstream;  comments  due 

by  11-19-96;  published 

10-31-96 
Raytheon;  comments  due  by 

11-20-96;  published  9-30- 

96 
Weatherty  Aviation  Co.,  Inc.; 

comments  due  by  11-18- 

96;  published  9-18-96 
AinMxttiiness  standards  and 
air  certification  and 
operations: 
Transport  category  airplanes 

and  supplemental  air 


carriers  arxJ  commercial 
operators  of  large  arcraft; 
comments  due  by  il-2l- 
96;  published  7-24-96 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Higliway 
Administration 

Motor  carrier  safety  and 
hazardous  materials 
administration: 

Proceedings,  investigations, 
and  disqualifications  arxJ 
penalties;  practice  rules; 
comments  due  l>y  11-20- 
96;  published  10-21-96 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Rulemaking  petitions: 

Bart>ecue  Industry 
Association;  propane 
cylinders  filling;  comments 
due  by  11-21-96; 
published  8-23-96 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Tariffs  arxl  schedules: 

Railroad  contracts; 
comments  due  tjy  11-18- 
96;  published  10-17-96 

TREASURY  DEPARTMENT 

internal  Revenue  Service 

Estate  and  gift  taxes: 

Interests  and  powers 
disclaimer;  comments  due 
by  11-19-96;  published  8- 
21-96 


Orcter  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1 996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  {mnted  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

To  access  CFR  volumes  via  the  Worid  Wide  Web,  and  to 
fmd  out  which  volumes  are  available  online  at  a  given 
time  users  may  go  to: 

•k  httpy/www.access.gpo.gov/nara/cfr 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available.  The  initial  titles 
introduced  include: 

•  Title  20  (Parts  40(M99>— Employees'  Benefits 
(Social  Security  Administration) 

it  Title  21  ((^plete) — Food  and  Drugs  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration.  Office  of 
National  Drug  Control  Policy) 

•  Title  40  (Almost  complete) — Protection  of  Environment 
(Environmental  Protection  Agency) 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  11  or  contact  the 
GPO  Access  User  Support  Team  via; 

•  Phone:  toll-free:  1-888-293-6498 
ir  Email:  gpoaccess@gpo.gov 
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Lane  County,  OR.  58601-58602 

Federal  Houalng  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act,  58558 
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Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  58587- 
58588 
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NOTICES 

Human  drugs: 
Drug  products  discontinued  from  sale  for  reasons  other 
than  safety  or  effectiveness — 
Ibuprofen  200-milligram  capsule,  58565-58566 
Preterm  infants,  infant  formula  nutrient  requirements 
review;  study  aimouncement,  etc.,  58566-58567 
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RULES 
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Arkansas 
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stocking  change,  58564 
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NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58588 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Inspector  General  Office,  Healtk  and  Himian  Services 

Department 
See  National  Institutes  of  Health 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
President's  Council  on  Physical  Fitness  and  Sports: 

national  awards  programs  administration,  58564- 

58565 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
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Agency  information  collection  activities: 
Submission  for  OMB  review;  conmient  request,  58567- 
58568 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Petroleum  violation  escrow  funds;  excess  determinations, 
58545-58547 
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HUD-held  multifamily  mortgage  loans;  sale  notice, 
58585-'58587 
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NOTICES 

Special  fraud  alerts;  publication: 
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Interior  Department 
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Chrome-plated  lug  nuts  from — 

China,  58514-58523 
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Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  58592- 
58593 
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Land  Management  Bureau 

PfK)PO8E0  RULES 
Disposition:  grants: 

Alaska:  State  grants,  58500-58501 
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Sustained-yield  forest  units.  58501-58504 
NOTICES 
Realty  actions:  sales,  leases,  etc.: 

Arizona.  58588-58589 
Withdrawal  and  reservation  of  lands: 

Colorado.  58589 
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Library  of  Congrasa 

See  Copyright  Office.  Library  of  Congress 

Marttima  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
OSG  Car  Carriers.  Inc..  58603-58604 

National  Aeronautics  and  Spaoe  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Competitive  range  determinations.  58622 

National  Credit  Union  Administration 

NOTICES 

Meetings:  Sunshine  Act,  58594 

National  Foundation  on  ttw  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  58594-58595 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

Power-operated  window,  partition,  and  roof  panel 
systems.  58504-58507 
NOTICES 
Meetings: 

Safety  performanco  standards,  research  and  safety 
assurance  programs.  58604 
Motor  vehicle  safety  standards:  exemption  petitions,  etc.: 
Capacity  of  Texas,  '.nc.  58604-58605 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
National  Council  for  Laborator>'  Accreditation; 
establishment,  58533-58534 

National  institutes  of  Healtti 

NOTICES 

Meetings: 

National  Cancer  Institute,  58571-58573 
National  Heart,  Lung  and  Blood  Institute,  58573 
National  Institute  of  F.nvironmental  Health  Sciences, 

58574 
National  Institute  of  Mental  Health,  58574 
National  Institute  on  Alcohol  Abuse  and  Alcoholism. 

58574 
National  Institute  on  Deafnes.s  and  Other  Communication 

Disorders,  58573-58574 
Research  Grants  Division,  58575 
Research  Grants  Division  special  emphasis  panels, 

58574-58575 


Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Boehringer-Mannheim  Corp..  58575-58576 

National  Oceanic  and  Atmospharic  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  2^ne — 

Pacific  cod.  58491-58492 
Northeastern  United  States  fisheries — 
Summer  flounder,  scup.  and  black  sea  bass.  58461- 
58469 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Atlantic  mackerel,  squid,  and  butterfish,  58508 
NOTICES 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  58534- 
58535 


National  Park  Sarvica 

NOTICES 
Meetings: 

National  Park  System  Advisory  Board,  58589 

National  Science  Foundation 

NOTICES 
Meetings: 
Astronomical  Sciences  Special  Emphasis  Panel,  58595 
Computer  and  Computation  Research  Special  Emphasis 

Panel,  58595 
Design,  Manufacturing  and  Industrial  Innovation  Special 

Emphasis  Panel,  58595-58596 
Education  and  Human  Resources  Advisory  Committee, 

58596 
Geosciences  Special  Emphasis  Panel,  58596 
Human  Resource  Development  Special  Emphasis  Panel, 

58597 
Information  Robotics  and  Intelligent  Systems  Special 

Emphasis  Panel,  58597 
Materials  Research  Special  Emphasis  Panel,  58597 
Mathematical  Sciences  Special  Emphasis  Panel,  58597 
Microelectronic  Information  Processing  Systems  Special 

Emphasis  Panel,  58598 
Social,  Behavioral  and  Economic  Sciences  Special 

Emphasis  Panel.  58598 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Connecticut  Yankee  Atomic  Power  Co.  et  al..  58598 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Valuation  of  plan  benefits — 
Interest  rates  and  factors.  58479-58480 
NOTICES 

Multiemployer  plans: 
Variable-rate  premiums  and  benefits  following  mass 
withdrawal;  interest  rates  and  assumptions.  58598- 
58599 
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Personnel  Management  Office 

RULES 

Retirement,  health  benefits,  and  life  insurance.  Federal 
employees: 
Distirct  of  Columbia  Financial  Control  Authority; 
employee  coverage  as  Federal  employees,  58457- 
58460 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58599 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  58599 

Research  and  Special  Programs  Administration 

NOTICES 
Meetings: 
Pipeline  Risk  Management  Demonstration  Program; 
firamework,  58605-58611 

Saint  Lawrence  Seaway  Development  Corporation 

PROPOSED  RULES 

Seaway  regulations  and  rules: 
Great  L^es  Pilotage  rates  adjustments,  58496 

Securities  and  Exchange  Commission 

NOTICES 

Meetings,'  Sunshine  Act,  58600 

Self-regulatory  organizations;  proposed  rule  changes: 

Depository  Trust  Co..  58600-58601 
Applications,  hearings,  determinations,  etc.:' 

Gainsco,  Inc.,  58599-58600 

Surface  Transportation  Board 

RULES 

Practice  and  procedure: 

Rail  rate  reasonableness,  exemption  and  revocation 
proceedings;  expedited  procedures,  58490—58491 
NOTICES 
Railroad  operation,  acquisition,  construction,  etc.: 

CSX  Corp.  et  al.,  58613 

CSX  Corp  et  al.,  58611-58613 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Maritime  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  £)evelopment  Corporation 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  58601 

Treasury  Department 

See  Fiscal  Service 
See  Foreign  Assets  Control  Office 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request,  58613- 
58615 
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Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration,  58622 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831, 842, 846,  870, 871. 
872. 873  and  890 

RIN  3206-AG78 

RetiranMnt.  Health.  an^Llfo  Insurance 
Coverage  for  DC  Rnancial  Control 
Authority  Employees 

AQENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  interim 
regulations  to  implement  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Assistance  Act  of  1995. 
The  Act  allows  certain  employees  of  the 
District  of  Columbia  Financial  Control 
Authority  to  elect  to  be  considered 
Federal  employees  for  purposes  of 
Federal  retirement,  health  and  life 
insurance  coverage.  These  regulations 
set  forth  the  conditions  under  which 
these  employees  may  acquire  Federal 
benefits  coverage  and  clarify  when  such 
coverage  is  effective. 
DATES:  Interim  rules  effective  October 
26, 1996;  comments  must  be  received  on 
or  before  January  14, 1997. 

ADDRESSES:  Send  comments  to  John  E. 
Landers,  Chief,  Retirement  Policy 
Division;  Retirement  and  Insurance 
Service;  Office  of  Personnel 
Management;  P.O.  Box  57;  Washington, 
DC  20044;  or  deliver  to  0PM,  Room 
4351, 1900  E  Street,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Jennings,  (202)  606-0299 
concerning  retirement  coverage,  or 
Margaret  Sears  (202)  606-0004 
concerning  health  and  life  insurance 
coverage. 

SUPPLEMENTARY  INFORMATION:  The 
Ehstrict  of  Columbia  Financial 


Responsibility  and  Management 
Assistance  Act  of  1995  was  enacted  on 
April  17, 1995,  as  PubHc  Law  104-8, 

109  Stat.  97.  It  established  the  District 
of  Columbia  Financial  Responsibility 
and  Management  Assistance  Authority 
(the  Authority),  and  permitted  certain 
former  Federal  employees  to  continue 
Federal  retirement  coverage  as 
employees  of  the  Authority  ifappointed 
to  the  Authority  within  2  months  after 
leaving  a  Federal  position  with  coverage 
under  the  Civil  Service  Retirement 
System  (CSRS)  or  the  Federal 
Employees  Retirement  System  (FERS).  It 
did  not  provide  for  Federal  health  or  life 
insurance  coverage. 

Section  153  of  Public  Law  104-134, 

110  Stat.  1321,  enacted  April  26, 1996, 
amended  the  Act  to  permit  Federal 
employees  separating  from  Federal 
service  and  other  individuals  employed 
by  the  Authority  to  elect  to  be  deemed 
a  Federal  employee  while  employed 
with  the  Authority  for  the  purposes  of 
the  following  chapters  of  title  5,  United 
States  Code:  chapter  83  (CSRS)  or  84 
(FERS);  chapter  87  (the  Federal 
Employees'  Group  Life  Insurance 
Program — FEGLI);  and  chapter  89  (the 
Federal  Employees  Health  Benefits 
Program— FEHB).  The  Act,  as  amended, 
also  allows  certain  Authority  employees 
to  participate  in  the  Thrift  Savings  Plan 
administered  by  the  Federal  Employees 
Thrift  Investment  Board,  which  will 
issue  separate  regulations. 

The  basic  rule  established  in  law  is 
that  employees  of  the  Authority  must 
elect  to  be  covered  by  Federal  benefits 
or  District  of  Columbia  benefits.  Under 
these  interim  regulations,  all  employees 
appointed  by  the  Authority  before  the 
effective  date  of  the  regulations  will 
have  equal  access  to  Federal  benefits 
unless  they  have  chosen  District  of 
Columbia  benefits. 

Beginning  on  the  effective  date  of 
these  regulations,  October  26, 1996, 
individuals  appointed  by  the  Authority 
to  a  position  not  excluded  irom  CSRS 
coverage  (such  as  service  under  a 
temporary  or  intermittent  appointment) 
may  elect  to  be  deemed  a  Federal 
employee  for  CSRS  or  FERS  purposes 
unless  the  employee  elects  to  participate 
in  a  retirement,  health,  or  life  insurance 
program  offered  by  the  District  of 
Columbia.  However,  by  law,  a  former 
Federal  employee  being  appointed  by 
the  Authority  on  or  after  October  26, 
1996,  PC  more  than  3  days  (not  counting 


District  of  Columbia  holidays)  after 
separaticm  from  Federal  «nployment, 
cannot  elect  to  be  deemed  a  Federal 
employee  for  CSRS  or  FERS  purposes 
unless  the  election  was  made  before 
separation  from  Federal  employment 

Under  these  regulations,  me  FEGLI 
and  FEHB  coverage  rules  for  other 
Federal  employees  generally  apply  to 
employees  of  the  Authority  who  elect  to 
be  considered  Federal  employees  for  Ufe 
insurance  and  health  benefits  purposes. 
This  is  especially  true  for  those  hired  by 
the  Authority  on  and  after  the^ 
regulations  become  effective.  However, 
those  hired  by  the  Authority  before  that 
date  did  not  have  the  opportimity  to 
make  elections  under  these  programs  on 
what  would  normally  be  considered  a 
timely  basis.  Therefore,  these 
regulations  clarify  that  the  time  hmits 
begin  with  the  individual's  election  to 
be  considered  a  Federal  employee  for 
insurance  purposes,  if  that  is  to  the 
benefit  of  the  individual.  In  addition, 
these  regulations  allow  the  employee  to 
control  whether  the  effective  date  of  the 
FEHB  enrollment  election  is  prospective 
or  retroactive. 

Federal  employees  may  be  detailed  to 
the  Authority  under  the  provisions  of 
part  334  of  title  5,  Code  of  Federal 
Regulations,  which  addresses 
assignments  of  Federal  employees  to 
State  governments,  and  the  Ehstrict  of 
Columbia.  The  Act  authorizes  such 
details  to  the  Authority  at  the  request  of 
the  Chair  of  the  Authority  and  with  the 
approval  of  the  head  of  the  employee's 
Federal  department  or  agency. 
Employees  detailed  under  part  334 
retain  their  status  as  Federal  employees 
and  are  not  required  to  make  the 
elections  provided  for  in  these 
regulations  in  order  to  retain  Federal 
benefits  coverage. 

Section  153  of  Public  Law  104-134, 
110  Stat.  1321,  required  that  regulations 
be  prescribed  within  6  months  after 
enactment  on  April  26, 1996;    . 
accordingly,  these  regulations  are 
effective  October  26, 1996. 

Waiver  of  General  Notice  of  Proposed 
Ralemaking 

Under  section  553  (b)(3)(B)  and  (d)(3) 
of  title  5,  United  States  Code,  I  find  that 
good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  for  making  these  rules  effective  in 
less  than  30  days.  Elections  under  these 
regulations  vtrill  affect  qualifying 
employees'  retirement  coverage 
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retroactive  to  their  entry  on  duty  with 
the  Authority.  The  legislation  was 
intended  to  allow  for  current  retirement 
deductions  to  be  withheld  from  pay  as 
soon  as  practicable.  Publication  of  a 
general  notice  on  proposed  rulemaking 
would  be  contrary  to  the  public  interest 
because  it  would  delay  the  election 
opportunity  for  eligible  individuals 
employed  during  the  initial  stafTmg  of 
the  Authority. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  imp>act  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect  a 
small  number  of  former  Federal 
employees  and  a  single  entity  within  the 
Government  of  the  District  of  Columbia. 

List  of  Subiects 

5  CFR  Parts  831.  842  and  846 

Administrative  practice  and 
procedure.  Air  traffic  controllers, 
Alimony,  Claims,  Disability  benefits, 
Fire^ghters.  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  ofHcers, 
Pensions,  Reporting  and  recordkeeping 
requirements.  Retirement. 

5  CFR  Part  870 

Administrative  practice  and 
procedure.  Government  employees. 
Hostages.  Iraq,  Kuwait,  Lebanon.  Life 
insurance.  Retirement. 

5  CFR  Parts  871,872.  and  873     ' 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance.  Retirement. 

5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages.  Iraq. 
Kuwait.  Lebanon.  Reporting  and 
recordkeeping  requirements. 
Retirement. 

U.S.  Office  of  Personnel  Management. 
Lerraiiw  A.  Gram, 
Deputy  Director. 

Accordingly.  0PM  is  amending  5  CFR 
parts  831.  842.  846.  870.  871.  872.  873 
and  890  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8347;  §831.102  also 
issued  under  5  U.S.C.  8334;  §831.106  also 
issued  under  5  U.S.C.  552a:  §831.108  also 
issued  under  5  U.S.C.  8336(d)(2); 
§  831.201(b)(6)  also  issued  under  5  U.S.C. 
7701(bH2);  §831.204  also  issued  under 
section  102(e)  of  the  District  of  Columbia 


Financial  Responsibility  and  Management 
Assistance  Act  of  1995.  Pub.  L.  104-8, 109 
Stat.  102.  as  amended  by  section  153  of  Pub. 
L  104-134.  110  Stat.  1321;  §831.303  also 
issued  under  5  U.S.C  8334(d)(2);  §831.502 
also  issued  under  5  U.S.C.  8337;  §831.502 
also  issued  under  section  1(3).  E.0. 11228.  3 
CFR  1964-1965  Comp.;  §  831.663  also  issued 
under  5  U.S.C  8339  (j)  and  (k)(2);  §§831.663 
and  831.664  also  issued  under  section 
11004(c)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L  103-66, 
107  Stat.  410;  §  831.682  also  issued  under 
section  201(d)  of  the  Federal  Employees 
Benefits  Improvement  Act  of  1986.  Pub.  L. 
99-251. 100  Stat  23;  subpart  S  also  issued 
under  5  U.S.C.  8345(k);  subpart  V  also  issued 
under  5  U.S.C  8343a  and  section  6001  of  the 
Omnibus  Budget  Reconciliation  Act  of  1987, 
Pub.  L  100-203.  101  Stat.  1330-275; 
§831.2203  also  issued  under  section 
7001(a)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Pub.  L.  101-508. 
104  Stat.  1386-328. 

2.  Section  831.204  is  added  to  read  as 
follows: 

1831.204    Electlone  of  retirenMnt  covenge 
under  the  DtMrtct  of  Colufnbto  FInancW 
ReeponsiiiWty  end  Menegenient  AeelelBnoe 
Act  of  1M5. 

(a)  Who  may  elect — (1)  General  rule. 
Any  individual  appointed  by  the 
District  of  Columbia  Financial 
Responsibility  and  Management 
Assistance  Authority  (the  Authority)  in 
a  position  not  excluded  from  GSRS 
coverage  under  S  831.201  may  elect  to 
be  deemed  a  Federal  employee  for  GSRS 
purposes  unless  the  employee  has 
elected  to  participate  in  a  retirement, 
health  or  life  insurance  program  offered 
by  the  District  of  Columbia. 

(2)  Exception.  A  former  Federal 
employee  being  appointed  by  the 
Authority  on  or  after  October  26,  1996, 
no  more  than  3  days  (not  coimting 
District  of  Golumbia  holidays)  after 
separation  frtim  Federal  employment 
cannot  elect  to  be  deemed  a  Federal 
employee  for  GSRS  purposes  unless  the 
election  was  made  before  separation 
from  Federal  employment. 

(b)  Opportunity  to  elect  FERS.  An 
individual  who  elects  GSRS  imder 
paragraph  (a)  of  this  section  after  a  break 
of  more  than  3  days  between  Federal 
service  and  employment  with  the 
Authority  may  elect  FERS  in  accordance 
Mrith  5  CFR  846.201(b)(ii). 

(c)  Procedure  for  making  an  election. 
The  Authority  or  the  agency  providing 
administrative  support  services  to  the 
Authority  (Administrative  Support 
Agency)  must  establish  a  prooadure  for 
notifying  employees  of  their  election 
rights  and  for  accepting  elections. 

(d)  Time  limit  for  making  an  election. 
(1)  An  election  under  paragraph  (a)(1)  of 
this  section  must  be  made  within  30 
days  after  the  employee  receives  the 


notice  under  p>aragraph  (c)  of  this 
section. 

(2)  The  Authority  or  its 
Administrative  Support  Agency  will 
waive  the  time  limit  under  paragraph 
(d)(1)  of  this  section  upon  a  showing 
that— 

(i)  The  employee  was  not  advised  of 
the  time  limit  and  was  not  otherwise 
aware  of  it;  or 

(ii)  Circumstances  beyond  the  control 
of  the  employee  prevented  him  or  her 
from  making  a  timely  election  and  the 
employee  thereafter  acted  with  due 
diligence  in  making  the  election. 

(e)  Effect  of  an  election.  (1)  An 
election  under  paragraph  (a)  of  this 
section  is  effective  on  the  commencing 
date  of  the  employee's  service  with  the 
Authority. 

(2)  An  individual  who  makes  an 
election  imder  paragraph  (a)  of  this 
section  is  ineligible,  during  the  period 
of  employment  covered  by  that  election, 
to  participate  in  any  retirement  system 
for  employees  of  the  government  of  the 
District  of  Golumbia. 

(f)  Irrevocability.  An  election  under 
paragraph  (a)  of  this  section  becomes 
irrevocable  when  received  by  the 
Authority  or  its  Administrative  Support 
Agency. 

(g)  Employee  deductions.  The 
Authority  or  its  Administrative  Support 
Agency  must  withhold,  from  the  pay  of 
an  employee  of  the  District  of  Golumbia 
Financial  Responsibility  and  Assistance 
Authority  who  has  elected  to  be  deemed 
a  Federal  employee  for  GSRS  purposes, 
an  amount  equal  to  the  percentage 
withheld  frtim  Federal  employees'  pay 
for  periods  of  service  covered  by  GSRS 
and,  in  accordance  with  procedures 
estabUshed  by  OPM,  pay  into  the  Qvil 
Service  Retirement  and  Disability  Fund 
the  amounts  deducted  &t>m  an 
employee's  pay. 

(n)  Employer  contributions.  The 
District  of  Goliunbia  Financial 
Responsibility  and  Assistance  Authority 
must,  in  accordance  with  procedures 
established  by  OPM.  pay  into  the  Qvil 
Service  Retirement  and  Disability  Fund 
amoimts  equal  to  any  agency 
contributions  required  under  GSRS. 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

4.  The  authority  citation  for  part  842 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  8461(g):  §§842.104  and 
842.106  also  issued  under  5  U.S.C  8461(n); 
§  842.105  also  issued  under  5  U.S.C 
8402(c)(1)  and  7701(b)(2);  §842.106  also 
issued  under  section  i  02(e)  of  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Assistance  Act  of  1995,  Pub.  L. 
104-8, 109  Stat  102.  as  amended  by  section 
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153  of  Pub.L.  104-134. 110  Stat  1321; 
§§842.604  and  842.611  also  issued  under  5 
U.S.C  8417;  §  842.607  also  issued  under  5 
U.S.C  8416  and  8417;  §842.614  also  issued 
under  5  U.S.C  8419;  §  842.615  also  issued 
under  5  U.S.C  6418;  §  842.703  also  issued 
under  section  7001(a)(4)  of  the  Onmibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508. 104  SUt  1388-328;  §842.707  also 
issued  under  section  6001  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987.  Pub.  L. 
100-203. 101  Stat  1330-275;  §842.708  also 
issued  under  section  4005  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989.  Pub.  L. 
101-239.  103  Stat  2135,  and  section  7001  of 
tlie  Omnibus  Budget  Reconciliation  Act  of 
1990,  Pub.  L.  101-508, 104  Stat.  1388-327; 
subpart  H  also  issued  under  5  U.S.C.  1104. 

S.  Section  842.106  is  added  to  read  as 
follows: 

f  842.106    Elections  of  reUrmnant  coverage 
under  Oie  Dlstrtct  of  Columbia  Financial 
ReapenaiMHty  and  Menagement  Aaslstance 
Act  of  1995. 

(a)  Who  rnay  elect — (1)  General  rule. 
Any  individual  appointed  by  the 
District  of  Golumbia  Financial 
Resfionsibility  and  Management 
Assistanpe  Authority  (the  Authority)  in 
a  position  not  excluded  bom  FERS 
coverage  imder  §842.105  may  elect  to 
be  deemed  a  Federal  employee  for  FERS 
purposes  unless  the  employee  has 
elected  to  participate  in  a  retirement, 
health  or  life  insurance  program  offered 
by  the  District  of  Columbia. 

(2)  Exception.  A  former  Federal 
employee  being  appointed  by  the 
Authority  on  or  after  October  26, 1996, 
no  more  than  3  days  (not  counting 
District  of  Columbia  bolidays)  after 
separation  bom  Federal  employment 
cannot  elect  to  be  deemed  a  Federal 
employee  for  FERS  piuposes  imless  the 
election  was  made  before  separation 
from  Federal  employment. 

(b)  Procedure  for  making  an  election. 
The  Authority  or  the  agency  providing 
administrative  support  services  to  the 
Authority  (Administrative  Support 
Agency)  must  establish  a  procedure  for 
notifying  employees  of  their  election 
rights  and  for  accepting  elections. 

(c)  Time  limit  for  mcuiing  an  election. 
(1)  An  .election  imder  paragraph  (a)(1)  of 
this  section  must  be  made  wiUiin  30 
days  after  the  employee  received  the 
notice  under  paragraph  (b)  of  this 
section. 

(2)  The  Authority  or  its 
Administrative  Support  Agency  will 
waive  the  time  limit  under  paragraph 
(c)(1)  of  this  section  upon  a  showing 
that— 

(i)  The  employee  was  not  advised  of 
the  time  limit  and  was  not  otherwise 
aware  of  it;  or 

(ii)  Circumstances  beyond  the  control 
of  the  employee  prevented  him  or  her 
bom  making  a  timely  election  and  the 


employee  thereafter  acted  with  due 
diligence  in  making  the  election. 

(d)  Effect  of  an  election.  (1)  An 
election  under  paragraph  (a)  of  this 
section  is  effective  on  the  commencing 
date  of  the  employee's  service  with  the 
Authority. 

(2)  An  individual  who  makes  an 
election  under  paragraph  (a)  of  this 
section  is  ineligible,  during  the  period 
of  employment  covered  by  that  election, 
to  participate  in  any  retirement  system 
for  employees  of  the  government  of  the 
District  of  Golumbia. 

(e)  Irrevocability.  An  election  under 
paragraph  (a)  of  this  section  becomes 
irrevocable  when  received  by  the 
Authority  or  its  Administrative  Support 
Agency. 

(f)  Employee  deductions.  The 
Authority  or  its  Administrative  Support 
Agency  must  withhold,  bom  the  pay  of 
an  employee  of  the  District  of  Golumbia 
Financial  Responsibility  and  Assistance 
Authority  who  has  elected  to  be  deemed 
a  Federal  employee  for  FERS  piuposes, 
an  amoimt  equal  to  the  percentage 
withheld  bom  Federal  employees'  pay 
for  periods  of  service  covered  by  FERS 
and,  in  accordance  with  procedures 
established  by  OPM,  pay  into  the  Qvil 
Service  Retirement  and  Disability  Fund 
the  amounts  deducted  bom  an 
employee's  pay. 

(g)  Employer  contributions.  The 
-District  of  Columbia  Financial 

Responsibility  and  Assistance  Authority 
must,  in  accordance  with  procedures 
established  by  OPM,  pay  into  the  Civil 
Service  Retirement  and  Disability  Fund 
amounts  equal  to  any  agency 
contributions  required  under  FERS. 

PART  846— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— ELECTING 
COVERAGE 

4.  The  authority  citation  for  part  846 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g);  §  846.201(b) 
also  issued  under  5  U.S.C.  7701(b)(2); 
§846.202  also  issued  under  section  301(d)(3) 
of  Pub.  L.  99-335. 100  Stat  600; 
§846.201(b)(ii)  also  issued  under  section  153 
of  Pub  L.  104-134, 110  Stat  1321. 

5.  In  section  846.201,  paragraph  (b)  is 
redesignated  as  paragraph  (b)(1),  and  a 
new  paragraph  (b)(2)  is  added  to  read  as 
follows: 

§846.201    Elections  to  beoomaaubiact  to 
FERS. 

«        •        *        *        * 

(b)(1)*  •  * 

(2)  Separated  employees  who  are 
employed  with  the  District  of  Columbia 
Financial  Management  and  Assistance 
Authority  (Authority).  A  former 
einployee  who  becomes  employed  with 


the  Authority  and  sub)ect  to  GSRS  may 
elect,  during  the  6-month  period 
beginning  on  the  date  he  or  she  becomes 
subject  to  GSRS,  to  become  subject  to 
FERS,  except  that  an  employee  serving 
under  an  interim  appointment  under  the 
authority  of  §  772.102  of  this  chapter  is 
not  eUgible  to  elect  to  become  subject  to 
FERS. 


PART  870— BASIC  UFE  INSURANCE 

6.  The  authority  citation  for  part  870 
is  revised  to  read  as  follows: 

Autherity:  5  U.S.C.  8716;  §  870.210(b)  also 
issued  under  sec.  153  of  Pub.  L.  104-134, 110 
Stat  1321;  §  870.202(c)  also  issued  under  5 
U.S.C  7701(b)(2);  subpart )  also  issued  under 
sec.  599C  of  Pub.  L  101-513, 104  Stat  2064. 
as  amended. 

7.  In  §  870.201,  the  existing  paragraph 
is  designated  as  (>aragraph  (a)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

{870.^1    Coverage. 


(b)  An  employee  of  the  District  of 
Golumbia  Financial  Responsibility  and 
Management  Assistance  Authority  (the 
Authority)  who  makes  an  election  under 
the  Technical  Corrections  to  Financial 
Responsibility  and  Management 
Assistance  Act  (section  153  of  Public 
Law  104-134. 110  StaL  1321)  to  be 
considered  a  Federal  employee  for  life 
insurance  and  other  benefit  purposes  is 
subject  to  this  part.  Subject  to  the 
provisions  of  §  870.203,  Basic  life 
insurance  is  effective  the  later  of  either 
the  date  the  employee  enters  on  duty  in 
a  pay  status  Mith  the  Authority  or  the 
date  the  Authority  receives  the 
employee's  election  to  be  considered  a 
Federal  employee  for  life  insurance 
purposes.  &nployees  of  the  Authority 
who  are  former  Federal  employees  are 
subject  to  the  provisions  of  §  870.204 
and  §  870.601(e). 

PART  871— STANDARD  OPTIONAL 
UFE  INSURANCE 

8.  The  authority  citation  for  part  871 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8716:  §871. 201(b)  also 
issued  under  sec.  153  of  Pub.  L.  104-134. 110 
Stat  1321. 

9.  In  §  871.201.  the  existing  paragraph 
is  designated  as  paragraph  (a)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§871.201    Eligtoilfty 

***** 

• 

(b)  An  employee  of  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Assistance  Authority  (the 
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Authority)  who  makes  an  election  under 
the  Technical  Corrections  to  Financial 
Responsibility  and  Management 
Assistance  Act  (section  153  of  Public 
Law  104-134,  110  Stat.  1321)  to  be 
considered  a  Federal  employee  for  life 
insurance  and  other  benefit  purposes  is 
subject  to  this  part.  If  the  employee  is 
eligible  to  make  an  election  under 
§871.202.  such  election  must  be  made 
within  31  days  after  the  later  of  either 
the  date  employment  with  the  Authority 
begins  or  the  date  the  Authority  receives 
his  or  her  election  to  be  considered  a 
Federal  employee.  Employees  of  the 
Authority  who  are  former  Federal 
employees  are  subject  to  the  provisions 
of  §871.205  and  §871.604. 

PART  872— ADDITIONAL  OPTIONAL 
LIFE  INSURANCE 

10.  The  authority  citation  for  part  872 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  8716;  $  870.201(b)  also 
issued  under  sec.  153  of  Pub.  L.  104-134.  110 
Slat.  1321 

11.  In  §872.201.  the  existing 
paragraph  is  designated  as  paragraph  (a) 
and  a  new  paragraph  (b)  is  added  to 
read  as  follows: 

1872.201    Eligibility. 

•         •         •         *         • 

(b)  An  employee  of  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Assistance  Authority  (the 
Authority)  who  makes  an  election  under 
the  Technical  Corrections  to  Financial 
Responsibility  and  Management 
Assistance  Act  (section  153  of  Pub.  L. 
104-134.  110  Stat.  1321)  to  be 
considered  a  Federal  employee  for  life 
insurance  and  other  benefit  purposes  is 
subject  to  this  part.  If  the  employee  is 
eligible  to  make  an  election  under 
§872.202,  such  election  must  be  made 
within  41  days  after  the  later  of  either 
the  date  employment  with  the  Authority 
begins  or  the  date  the  Authority  receives 
his  or  her  election  to  be  considered  a 
Federal  employee.  Employees  of  the 
Authority  who  are  former  Federal 
employees  are  subject  to  the  provisions 
of  §  872.205  and  §  872.604. 

PART  873— FAMILY  OPTIONAL  UFE 
INSURANCE 

12.  The  authority  citation  for  part  873 
is  revised  to  read  as  follows: 

Authority:  5  U  S.C.  8716;  S  873.201(b)  also 
issued  under  sec.  153  of  Pub.  L.  104-134, 110 
Stat.  1321. 

13.  In  §873.201.  the  existing 
paragraph  is  designated  as  paragraph  (a) 
and  a  new  paragraph  (b)  is  added  to 
read  as  follows: 


{87X201     EHgMUty. 

•         •         •         •         • 

(b)  An  employee  of  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Assistance  Authority  (the 
Authority)  who  makes  an  election  under 
the  Technical  Corrections  to  Financial 
ResfKjnsibility  and  Management 
Assistance  Act  (section  153  of  Public 
Law  104-134,  110  Stat.  1321)  to  be 
considered  a  Federal  employee  for  life 
insurance  and  other  benefit  purposes  is 
subject  to  this  part.  If  the  employee  is 
eligible  to  make  an  election  under 
§  873.202,  such  election  must  be  made 
within  31  days  after  the  later  of  either 
the  date  employment  with  the  Authority 
begins  or  the  date  the  Authority  receives 
his  or  her  election  to  be  considered  a 
Federal  employee.  Employees  of  the 
Authority  who  are  former  Federal 
employees  are  subject  to  the  provisions 
of  §  873.205  and  §  873.604. 

PART  890— THE  FEDERAL 
EMPLOYEES  HEALTH  BENEFITS 
PROGRAM 

14.  The  authority  citation  for  part  890 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  $  890.102(f)  also 
issued  under  sec.  153  of  Pub.  L.  104-134, 110 
Stat.  1321:  §890.803  also  issued  under  50 
U.S.C  403p.  22  U.S.C.  4069c  and  4069c-l; 
subpart  L  also  issued  under  sec.  599C  of  Pub. 
L.  101-513.  104  SUI.  2064,  as  amended. 

15.  In  §890.102  a  new  paragraph  (f) 
is  added  to  read  as  follows: 

§800.102    Coverage. 

***** 

(f)  An  employee  of  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Assistance  Authority  (the 
Authority]  who  makes  an  election  under 
the  Technical  Corrections  to  Financial 
Responsibility  and  Management 
Assistance  Act  (section  153  of  F*ub.  L. 
104-134.  110  Stat.  1321)  to  be 
considered  a  Federal  employee  for 
health  benefits  and  other  benefit 
purposes  is  subject  to  this  part.  If  the 
employee  is  eligible  to  make  an  election 
to  enroll  under  §  890.301,  such  election 
must  be  made  within  60  days  after  the 
later  of  either  the  date  the  employment 
with  the  Authority  begins  or  the  date 
the  Authority  receives  his  or  her 
election  to  be  considered  a  Federal 
employee.  Employees  of  the  Authority 
who  are  former  Federal  employees  are 
subject  to  the  provisions  of  §  890.303(a], 
except  that  a  former  Federal  employee 
employed  by  the  Authority  before 
October  26.  1996,  and  within  3  days 
following  the  termination  of  the  Federal 
employment  may  make  an  election  to 
enroll  under  §890. 301(c).  Annuitants 
who  have  continued  their  coverage 


under  this  part  as  annuitants  are  not 
eligible  to  eiuoll  under  this  paragraph. 
An  election  to  enroll  under  this  part  is 
effective  under  the  provisions  of 
§  890.306(a)  unless  the  employee 
requests  the  Authority  to  make  the 
enrollment  effective  on  the  first  day  of 
the  first  pay  period  following  the  date 
the  employee  entered  on  duty  in  a  pay 
status  with  the  Authority. 

(PR  Doc.  96-29309  Filed  11-13-96;  10:05 

am] 

MJJNO  COM  mS-OI-M 


FEDERAL  ELECTION  COMMWSION 

11  CFR  Part  104 

[No«ice  1006— 201 

ElMtronic  Filing  of  Reports  bfy  Political 
Committaes 

AGENCY:  Federal  Election  Commission. 
ACTION:  Interim  rules;  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  is  implementing  a 
voluntary  system  of  electronic  filing  for 
reports  of  campaign  finance  activity 
filed  with  the  agency.  The  Commission 
has  approved  final  rules  setting  out  the 
requirements  for  this  system.  In  order  to 
ensure  compliance  with  a  statutory 
mandate,  the  Commission  is  putting 
these  rules  into  effect  on  an  interim 
basis,  pending  Congressional  review  at 
the  start  of  the  105th  Congress.  Further 
information  is  provided  in  the 
supplementary  information  that  follows. 
EFFECTIVE  DATE:  These  interim  rules  are 
effective  January  1, 1997.  The 
Commission  will  submit  these  rules  for 
legislative  review  in  the  105th  Congress, 
and  will  announce  a  final  effective  date 
after  the  rules  have  been  before 
Congress  for  30  legislative  days 
pursuant  to  2  U.S.C.  438(d).  A 
document  announcing  that  the  interim 
rules  have  been  prescribed  as  final  rules 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel,  or  Paul  Sanford,  Staff 
Attorney,  999  E  Street,  N.W., 
Washington,  D.C.  20463,  (202)  219-3690 
or  (800) 424-9530. 

SUPPLEMENTARY  INFOftMATION:  hi  August, 
the  Commission  approved  the  final  text 
of  new  regulations  implementing  a 
voluntary  electronic  filing  system  for 
rep>orts  of  campaign  finance  activity 
filed  with  the  agency,  and  published  the 
text  of  the  rules,  along  with  an 
Explanation  and  Justification,  in  the 
Federal  Register.  61  FR  42371  (Aug.  15, 
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1996).  These  rules  implement 
provisions  of  Public  Law  104-79,  which 
amended  the  Federal  Election  Campaign 
Act  of  1971,  2  U.S.C.  431  et  seq. 
("FECA"),  to  require,  inter  alia,  that  the 
Commission  create  a  system  to  "permit 
reports  required  by  this  Act  to  be  filed 
and  preserved  by  means  of  computer 
disk  or  any  other  electronic  format  or 
method,  as  determined  by  the 
Commission."  Federal  Election 
Campaign  Act  of  1971,  Amendment, 
Public  Law  104-79,  section  1(a),  109 
Stat.  791  (December  28, 1995). 

The  Commission  submitted  the 
electronic  filing  rules  to  Congress  for 
legislative  review  on  August  9, 1996. 
Since  these  rules  are  not  major  rules 
within  the  meaning  of  5  U.S.C.  804(2], 
the  FECA  controls  the  legislative  review 
process.  See  5  U.S.C.  801(a)(4),  Small 
Business  Regidatory  Enforcement 
Fairness  Act,  Public  Law  104-121, 
section  251,  110  Stat.  857,  869  (1996). 
Section  438(d)  of  the  FECA  requires  that 
any  rules  or  regulations  prescribed  by 
the  Commission  to  carry  out  the 
provisions  of  Title  2  of  the  United  States 
Code  be  transmitted  to  the  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  30  legislative 
days  before  they  are  finally 
promulgated. 

When  Congress  adjourned  sine  die  on 
October  4, 1996,  the  rules  had  not  been 
before  Congress  for  30  legislative  days. 
Consequently,  the  Commission  must 
resubmit  the  rules  for  review  in  the 
105th  Congress,  which  is  scheduled  to  - 
convene  on  January  7, 1997. 

Ordinarily,  this  delay  would  not 
cause  significant  difficulty  for  the 
Commission.  However,  the  statute 
creating  the  electronic  filing  system 
specifically  requires  the  Commission 
make  the  electronic  filing  system 
available  for  "reports  for  periods 
beginning  after  December  31, 1996." 
Public  Law  104-79,  section  1(c).  Thus, 
the  Commission  is  required  to  have  the 
system  in  place  by  January  1,  1997. 

The  Commission  is  announcing  today 
that  it  will  put  the  electronic  filing  rules 
pubUshed  on  August  15, 1996  into  e%ct 
on  an  interim  basis  in  order  to  meet  this 
statutory  deadline.  See  61  FR  42371. 
The  interim  rules  will  go  into  effect  on 
January  1, 1997.  The  Commission  is  also 
annoimcing  that  it  will  retransmit  the 
rules  and  Explanation  and  Justification 
to  Congress  in  early  January.  The  rules 
will  be  retransmitted  before  the  105th 
Congress  convenes  on  January  7, 1997 
in  order  to  begin  the  review  period  at 
the  earliest  opportunity.  After  they  have 
been  before  Congress  for  30  legislative 
days,  the  Commission  will  announce  a 
date  when  the  interim  rules  will  go  into 
e^ect  as  final  rules.  The  Commission 


expects  this  date  to  be  in  late  March  or 
early  April. 

Dated:  November  8, 1996. 
Lee  Ann  Elliott, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  9&-29235  Filed  11-14-96;  8:45  am) 
MLUNQ  COOC  tnS-OI-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  648 

[Docket  No.  960805216-6307-03;  I.D. 
071596E] 

RIN  0648-nAH0« 

Fisheries  of  the  Northeastern  United 
States;  Amendment  9  to  the  Summer 
Flounder,  Scup,  aiKi  Blacic  Sea  Bass 
Fishery  Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  rule  to 
implement  the  approved  provisions  of 
Amendment  9  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Summer  Floimder,  Scup,  and  Black  Sea 
Bass  Fisheries.  This  rule  includes  the 
initially  disapproved  quota  measure, 
that  has  been  revised  and  resubmitted 
by  the  Mid-Atlantic  Fishery 
Management  Coimcil  (Council).  This 
rule  implements  management  measures 
for  the  black  sea  bass  fishery  in  order  to 
reduce  fishing  mortality  and  allow  the 
stock  to  rebuild. 

EFFECTIVE  DATE:  December  16, 1996. 
ADDRESSES:  Copies  of  Amendment  9, 
the  resubmitted  portion  of  Amendment 
9,  the  final  environmental  impact 
statement  (FEIS),  the  regulatory  impact 
review,  and  other  supporting  documents 
are  available  upon  request  from  David 
R.  Keifer,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115  Federal  Building,  300  S. 
New  Street,  Dover,  DE  19904-6790. 
Comments  regarding  burden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  final  rule 
should  be  sent  to  Dr.  Andrew  A. 
Rosenberg,  Regional  Administrator,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 
and  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB), 
Washington,  D.C.  20502  (Attention: 
NOAA  Desk  Officer). 


FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  508-281-9221. 

SUPPI.EMENTARY  INFORMATION: 

Background 

This  final  rule  implements  approved 
measures  contained  in  Amendment  9  to 
the  FMP,  which  was  prepared  by  the 
Council  in  consultation  with  the 
Atlantic  States  Marine  Fisheries 
Commission  (Commission)  and  the  New 
England  and  South  Atlantic  Fishery 
Management  Councils.  Amendment  9 
revises  the  summer  flounder 
(Paraiichthys  dentatus)  and  scup 
[Stenotomus  chrysops)  FMP  to  include 
management  measures  for  the  black  sea 
bass  [Centmpristis  striata]  fishery 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  as  amended  (Magnuson-Stevens 
Act).  The  management  imit  for  this 
fishery  is  black  sea  bass  in  U.S.  waters 
of  the  western  Atlantic  Ocean  from 
35''15.3'  N.  lat.,  the  latitude  of  Cape 
Hatteras  Light,  NC.  northward  to  the 
U.S.-Canada  border.  Background 
concerning  the  development  of 
Amendment  9  was  provided  in  the 
notice  of  proposed  rulemaking  (August 
21,  1996,  61  FR  43217),  and  is  not 
repeated  here.  The  public  comment 
period  on  the  proposed  rule  for  all 
management  measures  except  the 
commercial  quota  provisions  ended  on 
October  7,  1996. 

On  July  19, 1996,  NMFS,  on  behalf  of 
the  Secretary  of  Commerce  (Secretary), 
after  a  preliminary  evaluation  as 
authorized  by  section  304(a)(l)(A)(ii)  of 
the  Magnuson-Stevens  Act,  disapproved 
the  provision  that  would  have 
implemented  a  state  by  state 
commercial  quota  for  black  sea  bass  in 
1998.  The  measure  was  found  to  be 
incompatible  with  the  Magnuson- 
Stevens  Act  and  other  applicable  law. 

The  Council  was  informed  that  final 
approval  of  Amendment  9  was 
contingent  upon  the  timely 
resubmission  of  a  commercial  quota 
measiue  that  remedied  the  deficiencies 
of  the  disapproved  measure.  If  the 
revised/resubmitted  commercial  quota 
provision  could  not  be  approved  prior 
to  Day  95  of  the  review  period  for  the 
remaining  measures  of  Amendment  9, 
Amendment  9  was  at  risk  of  disapproval 
due  to  inconsistency  with  national 
standard  1  of  the  Magnuson-Stevens 
Act.  The  Council,  pureuant  to  section 
304(b)(3)(A)  of  the  Magnuson-Stevens 
Act,  revised  the  measure  and 
resubmitted  a  coastwide  quarterly  quota 
with  trip  limits  that  is  fully  described  in 
the  notice  of  proposed  rulemaking 
publishe(?'on  September  6. 1996  (61  FR 
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47106).  That  notice  provided  a  public 
comment  period  that  concluded  on 
September  26,  1996.  No  comments  were 
received  on  the  proposed  revision.  The 
revised/resubmitted  quota  measure  was 
approved  by  NMFS  on  behalf  of  the 
Secretary  on  October  11.  1996.  The 
remaining  measures  contained  in 
Amendment  9  were  approved  by  NMFS 
on  behalf  of  the  Secretary  on  October 
17.  1996.  The  regulations  implementing 
Amendment  9,  including  the  Quota 
measure  contained  in  the  resubmission, 
are  being  published  together  in  this  final 
rule. 

Successful  implementation  of  the 
commercial  quota  measure  in  1998  will 
require  the  involved  states  to  assist 
NMFS  in  monitoring  commercial 
landings  and  to  close  state  waters  to 
fishing  when  quarterly  quotas  are 
attained.  Since  the  FMP  is  a  joint  fishery 
management  plan,  the  Commission  will 
also  have  to  take  complementary  action. 
The  fact  that  the  management  unit 
bifurcates  the  State  of  North  Carolina 
will  mean  that  the  State  must  establish 
monitoring  and  State  waters  closures  to 
coincide  with  the  boundary  of  the 
management  unit.  If  the  states, 
particularly  North  Carolina,  are  unable 
to  implement  necessary  measures  by 
1998,  a  regulatory  amendment  will  be 
necessary  to  modify  the  quota 
monitoring  and  implementation  process 
to  ensure  effective  implementation  of 
the  measure. 

Amendment  9  Measures 

This  Ptnal  rule  implements  a 
moratorium  on  new  entrants  into  the 
commercial  black  sea  bass  fishery, 
imposes  restrictions  on  the  size  of 
vessels  allowed  as  a  replacement  for  a 
moratorium  eligible  vessel,  requires 
charter/party  vessel,  dealer,  and 
operator  permits,  and  establishes 
reporting  and  recordkeeping 
requirements.  This  rule  also  implements 
the  following  measures,  which  may  be 
adjusted  armually  through  the  review 
process  speciHed  in  Amendment  9: 
Minimum  fish  sizes,  minimum  mesh 
size  for  otter  trawl  vessels  possessing  a 
catch  in  excess  of  a  specified  threshold 
level,  a  maximum  roller  size,  and  pot 
and  trap  gear  requirements. 
Modifications  to  recreational  measures 
including  season,  possession  limit,  and 
minimum  size  may  also  be  implemented 
if  the  Council  deems  them  necessary  in 
its  annual  review  process.  A  coastwide 
harvest  limit  will  be  specified  annually, 
beginning  in  1998.  at  a  level  that  will 
reduce  the  exploitation  rate  to  the  level 
specified  in  the  rebuilding  schedule. 
This  coastwide  harvest  limit  will  be 
subdivided  into  a  commercial  quota  and 
a  recreational  harvest  limit. 


The  Council  and  the  Commission 
may.  in  the  future,  alter  the  system  to 
distribute  and  manage  the  annual 
commercial  quota.  Coastwide.  regional, 
and  state-by-state  quotas  may  be 
considered  in  combination  with 
different  fractions  of  the  Gshing  year. 
The  Council  may  establish  special 
management  zones  (SM21s)  at  the 
request  of  an  individual  issued  a  permit 
by  the  U.S.  Army  Corps  of  Engineers  for 
an  artiRcial  reef.  Such  SMZs  would  be 
implemented  by  regulatory  amendment. 

Resubmitted  Measure 

This  final  rule  will  also  implement, 
beginning  in  1998,  a  commercial 
quarterly  quota  with  trip  limits  that  will 
be  allocated  to  the  commercial  black  sea 
bass  fishery  for  the  coastal  states  from 
Maine  through  North  Carolina.  The 
quarterly  allocations  and  the  associated 
percentages  of  the  total  quota  are: 
January-March  (38.64  percent),  April- 
June  (29.26  percent),  )uly-September 
(12.33  percent),  and  October-December 
(19.77  percent).  Any  black  sea  bass 
landed  for  sale  by  a  vessel  possessing  a 
black  sea  bass  moratorium  permit  will 
count  towards  the  quota,  regardless  of 
where  the  fish  were  harvested.  Any 
black  sea  bass  harvested  north  of  Cape 
Hatteras  and  landed  for  sale  by  a  vessel 
without  a  moratorium  permit  and 
fishing  exclusively  in  state  waters  will 
be  counted  towards  the  quota  by  the 
state  in  which  it  is  landed  pursuant  to 
the  Fishery  Management  Plan  for  the 
Black  Sea  Bass  Fishery  adopted  by  the 
Commission.  A  series  of  prohibitions 
and  management  measures  have  been 
proposed  to  address  the  original 
concerns  with  regard  to  monitoring  and 
enforcement  of  the  commercial  quota  in 
the  State  of  North  Carolina. 

Comments  and  Responses 

One  written  comment  was  received 
from  a  Rshery  participant  concerning 
Amendment  9.  No  conunents  were 
received  concerning  the  resubmitted 
measure. 

Comment:  The  commenter  expressed 
concern  for  the  resource  and 
recommended  increasing  the  minimum 
flsh  size  to  12  inches  (30.5  cm). 

Response:  The  minimum  flsh  size 
implemented  under  this  rule  is  9  inches 
(22.9  cm)  total  length  (TL)  and  can  be 
adjusted  annually  through  the 
Monitoring  Committee  review  process. 
Fifty  percent  of  the  black  sea  bass  are 
sexually  mature  at  7.7  inches  (19.5  cm) 
TL.  so  the  minimum  size  should  allow 
for  increases  in  the  spawning  stock 
biomass  while  allowing  more  fish  to 
spawn.  The  Council  and  Commission 
considered  alternative  size  limits,  but 
felt  that  larger  limits  could  impose 


significant  economic  burdens  on  the 
industry.  The  plan  allows  them, 
however,  to  reexamine  the  minimum 
size  on  an  annual  basis  if  anticipated 
stock  benefits  are  not  realized. 

Changes  From  the  Proposed  Rules 

This  Hnal  rule  incorporates  changes 
made  to  the  proposed  rules  for  both 
Amendment  9  and  the  resubmitted 
quota  measure.  Unless  otherwise  noted, 
the  changes  specified  below  reference 
the  proposed  rule  for  Amendment  9. 

In  §  648.4.  paragraph  (a)(6)  is  no 
longer  reserved  for  future  use  due  to  the 
approval  of  Amendment  8  to  the  FMP 
which  regulates  the  scup  fishery. 

Section  648.4(a)(7)(i)(C)  in  the 
resubmission  proposed  rule  was 
incorporated  into  §  648.4(b)  for  ease  of 
reference,  and  the  phrases  "upon  the 
receipt  of  and  "written"  were  added  to 
clarify  that  the  request  for  reissuance  of 
a  black  sea  bass  moratorium  permit 
must  be  received  in  writing  from  the 
vossol's  ov^n[i8r 

In  §  648.4(a)(7)(i)(A)  (1)  and  (2).  the 
phrase  "in  the  management  unit"  was 
added  to  clarify  that  in  order  to  qualify 
for  a  commercial  black  sea  bass 
moratorium  permit,  documented 
landings  must  be  of  black  sea  bass  from 
35*15.3'  N.  lat.,  the  latitude  of  Cape 
Hatteras  Light,  NC.  northward  to  the 
U.S.-Canada  border. 

In  §  648.12.  subpart  H  (scup)  is  added 
to  the  list  of  species  that  may  be 
exempted  from  the  requirements  of  that 
part  for  the  purpose  of  conducting 
experimental  fishing  beneficial  to  the 
management  of  the  scup  resource,  as  the 
final  rule  published  on  August  23,  1996 
(61  FR  43420)  made  that  subpart 
effective. 

In  §  648.14.  paragraphs  (a)(80) 
through  (a)(82)  have  been  renumbered 
as  (a)(90)  through  (a)(92),  as  the 
approval  of  the  regulations 
implementing  Amendment  8  to  the  FMP 
that  regulates  the  scup  fishery  included 
prohibitions  in  paragraphs  (80)  through 
(88),  inclusively.  Also,  paragraphs 
(a)(93)  through  (a)(95)  are  addcNd  to 
clarify  restrictions. 

Section  648.140(b)(2)  in  the 
resubmission  proposed  rule  was 
modified  by  adding  the  phrase  "for  all 
moratorium  vessels"  to  clarify  that  a  trip 
limit  established  by  the  Monitoring 
Committee  will  apply  to  all  commercial 
vessels  that  are  in  possession  of  a 
Federal  moratorium  permit,  regardless 
of  gear  type  or  vessel  size. 

Section  648.140(d)(2)  in  the 
resubmission  proposed  rule  has  been 
revised  to  clarify  that  a  state  will  be 
required  to  close  their  ports  to  landings 
of  black  sea  bass  in  the  event  the  quota 
is  attained,  pursuant  to  the  fishery 
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management  plan  adopted  by  the 
Commission. 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17, 1990. 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  the  authority  to  sign  material  for 
publication  in  the  Federal  Register. 

Qassification 

The  Regional  Administrator, 
Northeast  Region,  NMFS,  determined 
that  Amendment  9  is  necessary  for  the 
conservation  and  management  of  the 
black  sea  bass  fishery  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  law. 

The  Council  prepared  an  FEIS  for 
Amendment  9;  a  notice  of  availability 
was  published  by  the  Environmental 
Protection  Agency  on  August  16,  1996 
(61  FR  42608).  The  Assistant 
Administrator  for  Fisheries,  NOAA  (AA) 
determined,  upon  review  of  the  FEIS 
and  public  comments,  that  the  rule  is 
environmentally  preferable  to  the  status 
quo.  This  rule  would  reduce 
exploitation,  increase  long-term  yields, 
and,  thus,  reduce  the  risk  of  stock 
collapse  in  the  black  sea  bass  fishery. 

This  rule  has  been  determined  to  not 
be  significant  for  purposes  of  E.O. 
12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  new  collection-of- 
information  requirements  subject  to  the 
PRA.  These  coUection-of-information 
requirements  have  been  approved  by 
OMB,  and  the  OMB  control  numbers 
and  public  reporting  burden  are  listed 
as  follows: 

1.  Dealer  employment  data  (6  minutes 
per  response),  under  OMB  #  0648-0018. 

2.  Operator  permits  (1  hour  per 
response),  vessel  moratorium  permits 
(30  minutes  per  response),  moratorium 
permit  appeals  (30  minutes  per 
response),  party  and  charter  boat 
permits  (30  minutes  per  response), 
dealer/processor  permits  (5  minutes  per 
response),  and  experimental  fishing 
exemptions  (2  hours  per  response) 

under  OMB  #  0648-0202. 

3.  Vessel/party  charter  boat  logbooks 
(5  minutes  per  response)  under  OMB  # 
0648-0212. 

4.  Dealer  reporting  responses  (2 
minutes  per  response)  imder  OMB  # 
0648-0229. 

5.  Gear  marking  (1  minute  per  trap  or 
pot)  under  OMB  #  0648-0305. 


6.  Vessel  marking  (45  minutes  per 
vessel)  imder  OMB  *  0648-0306. 

The  estimated  response  time  includes 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coUection-of-information. 
Send  comments  regarding  any  of  these 
burden  estimates,  or  any  other  aspect  of 
the  coUection-of-information  to  NMFS 
and  OMB  (see  ADDRESSES). 

A  reinitiation  of  a  section  7 
consultation  under  the  Endangered 
Species  Act  was  ccnnpleted  on  February 
29, 1996,  on  the  summer  flounder,  scup 
and  black  sea  bass  fisheries.  The 
opinion  concludes  that  the  effects  of  the 
three  fisheries,  along  with  associated 
NMFS  management  actions,  may 
adversely  affect  listed  or  proposed 
species,  but  are  not  likely  to  jeopardize 
their  continued  existence  and  will  not 
result  in  the  destruction  or  adverse 
modification  of  designated  critical 
habitat. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
management  measures  contained  in 
Amendment  9  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  further 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  that  the  revised/ 
resubmitted  commercial  quota  measure 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  during  the  1997  fishing  year. 
The  reasons  for  that  determination  were 
discussed  in  the  resubmission  proposed 
rule  published  in  the  Federal  Register 
on  September  6, 1996  (61  FR  47106).  As 
a  result.  Regulatory  Flexibility  Analyses 
were  not  prepared  for  either  action. 

List  of  Subjects 

15  CFR  Part  902     ' 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  7,  1996. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  chapter  IX  and  50 
CFR  chapter  VI  are  amended  as  follows: 


15  CFR 


IX 


PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §  902.1,  in  paragraph  (b),  the 
table  is  amended  by  adding,  in 
numerical  order,  the  following  entries  to 
read  as  follows: 

f  902.1    OMB  control  numbers  assigned 
pursuant  to  ttie  Papenwork  RedudkMi  Act 


(b)*  •  • 

CFR  part  or  section  /^,„„,rf  nun  ..-r..^^ 

where  me  information  '^^,  ?^l.^^ 

collection  requirement  "^'Jl^^J^ 

is  located  '^Q'"  *^  °®^*"> 


50  CFR 


648.5  -0202 

648.7  -0018.  -0212.  and 

-0229 

648.8  -0306 

648.144  -0305 


50  CFR  Chapter  VI 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

3.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  ISOl  et  seq. 

4.  In  §  648.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  648.1    Purpose  and  scope. 

(a)  This  part  implements  the  fishery 
management  plans  (FMP)  for  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  (Atlantic  Mackerel,  Squid,  and 
Butterfish  FMP);  Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Atlantic  Sea  Scallop 
FMP  (Scallop  FMP));  the  Atlantic  surf 
clam  and  ocean  quahog  fisheries 
(Atlantic  Surf  Clam  and  Ocean  Quahog 
FMP);  the  Northeast  multispecies 
fishery  (NE  Multispecies  FMP);  and  the 
summer  flounder,  scup  and  the  black 
sea  bass  fisheries  (Summer  Flounder, 
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Scup  and  Black  Sea  Bass  FMF).  These 
FMPs  and  the  regulations  in  this  part 
(govern  the  conservation  and 
management  of  fisheries  of  the 
northeastern  United  States. 
,*         *         *         •         * 

5.  In  §648.2.  definitions  for  "Black 
Sea  Bass  Monitoring  Committee," 
"Black  sea  bass  pot  or  black  sea  bass 
trap."  are  added,  in  alphabetical  order, 
and  the  definition  for  "Council"  is 
revised  to  read  as  follows: 

§648.2    Definitions. 

•  *        •        •        • 

Black  Sea  Bass  Monitoring  Committee 
means  a  committee  made  up  of  staff 
representatives  of  the  Mid-Atlantic. 
New  England,  and  South  Atlantic 
Fishery  Management  Councils,  the 
Northeast  Regional  Office  of  NMFS.  the 
Northeast  Fisheries  Science  Center,  and 
Commission  representatives.  The 
Council  Executive  Director  or  his 
designee  chairs  the  Committee. 

Black  sea  bass  pot  or  black  sea  bass 
trap  means  any  such  gear  used  in 
catching  and  retaining  black  sea  bass. 

•  «         •         •         • 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
for  the  Atlantic  sea  scallop  and  the  NE 
multispecies  fisheries,  or  the  Mid- 
Atlantic  Fishery  Management  Council 
(MAFMC)  for  the  Atlantic  mackerel, 
squid,  and  butterfish;  the  Atlantic  surf 
clam  and  ocean  quahog;  and  the 
summer  flounder,  scup  and  black  sea 
bass  fisheries. 

•  *         •         *         * 

6.  In  §648.4.  paragraph  (a)(7)  is 
added,  and  paragraph  (b)  is  revised  to 
read  as  follows; 

§648.4    Vessel  pwmtts. 

(a)  *    *    * 

(7)  Black  sea  bass  vessels.  Beginning 
June  I.  1997.  any  vessel  of  the  United 
States  that  fishes  for  or  retains  black  sea 
bass  in  or  from  the  EEZ  north  of  3.'5°15.3' 
N.  lat..  the  latitude  of  Cape  Hatteras 
Light.  NC.  must  have  been  issued  and 
carry  on  board  a  valid  black  sea  bass 
moratorium  permit,  except  for  vessels 
other  than  party  or  charter  vessels  that 
observe  the  possession  limit  established 
pursuant  to  §648.145. 

(i)  Moratonum  pennits — (A) 
Eligibility  A  vessel  is  eligible  to  receive 
a  permit  to  fish  for  and  retain  black  sea 
ba.ss  in  exi;ess  of  the  possession  limit 
established  pursuant  to  §648.14.S  in  the 
EEZ  north  of  35M5.3'  N.  lat  .  the  latitude 
of  Cape  Hatteras  Light.  NC.  if  it  meets 
anv  of  the  following  criteria; 

(l)  The  vessel  landed  and  sold  black 
sea  bass  in  the  management  unit 
between  January  26.  198H.  and  January 
26.  1993;  or 


[2]  The  vessel  was  under  construction 
for.  or  was  being  rerigged  for,  use  in  the 
directed  fishery  for  black  sea  bass  on 
January  26.  1993.  provided  the  vessel 
landed  black  sea  bass  in  the 
management  unit  for  sale  prior  to 
January  26.  1994. 

(3)  "the  vessel  is  replacing  a  vessel  of 
substantially  similar  harvesting  capacity 
that  qualifies  under  the  criteria  in 
paragraphs  (a)(7)(i)(A)  (I)  or  (2)  of  this 
section,  and  both  the  entering  and 
replaced  vessels  are  owned  by  the  same 
person.  Vessel  permits  issued  to  vessels 
that  leave  the  fisheiy  may  not  be 
combined  to  create  larger  replacement 
vessels. 

(B)  Application/renewal  restrictions. 
No  one  may  apply  for  an  initial  black 
sea  bass  moratorium  permit  after: 

(J)  December  15.  1997;  or 
(2)  The  owmer  retires  the  vessel  from 
the  fishery. 

(C)  Qualification  restriction.  Unless 
the  Regional  Director  determines  to  the 
contrary,  no  more  than  one  vessel  may 
qualify  at  any  one  time  for  a  black  sea 
bass  moratorium  permit  based  on  that  or 
another  vessel's  fishing  and  permit 
history.  If  more  than  one  vessel  owner 
claims  eligibility  for  a  black  sea  bass 
moratorium  permit  based  on  one 
vessel's  fishing  and  permit  history,  the 
Regional  Director  will  determine  who  is 
entitled  to  qualify  for  the  permit 
according  to  paragraph  (a)(7)(i)(D)  of 
this  section. 

(D)  Change  in  ownership.  The  fishing 
and  permit  history  of  a  vessel  is 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold,  or 
otherwise  transferred,  unless  there  is  a 
written  agreement,  signed  by  the 
transferor/seller  and  transferee/buyer,  or 
other  credible  written  evidence, 
verifying  that  the  transferor/seller  is 
retaining  the  vessel's  fishing  and  permit 
histor>'  for  purposes  of  replacing  the 
vessel.  If  the  fishing  and  permit  history 
of  the  vessel  is  transferred,  the 
transferee/buyer  must  comply  with  the 
requirements  of  paragraph  (h)  of  this 
section  for  the  continuation  of  a 
moratorium  permit  for  his  or  her 
benefit. 

(E)  Replacement  vessels.  To  be 
eligible  for  a  moratorium  permit  under 
this  section,  the  replacement  vessel 
must  be  of  substantially  similar 
harvesting  capacity  as  the  vessel  that 
initially  qualified  for  the  moratorium 
permit,  and  both  vessels  must  be  owned 
by  the  same  person.  Vessel  permits 
issued  to  vessels  that  leave  the  fishery 
may  not  be  combined  to  create  larger 
replacement  vessels. 

(F")  Appeal  of  denial  of  permit.  (J) 
Any  applicant  denied  a  moratorium 
permit  may  appeal  to  the  Regional 


Director  within  30  days  of  the  notice  of 
denial.  Any  such  appeal  shall  be  in 
writing.  The  only  ground  for  appeal  is 
that  the  Regional  Director  erred  in 
concluding  that  the  vessel  did  not  meet 
the  criteria  in  paragraph  (a)(7)(i)(A)  (1) 
or  (2)  of  this  section.  The  appeal  shall 
set  forth  the  basis  for  the  applicant's 
belief  that  the  Regional  Director's 
decision  was  made  in  error. 

(2)  The  appeal  may  be  presented,  at 
the  option  of  the  applicant,  at  a  hearing 
before  an  officer  appointed  by  the 
Regional  Director. 

\3)  The  hearing  officer  shall  make  a 
recommendation  to  the  Regional 
Director. 

[4  )  The  decision  on  the  appeal  by  the 
Regional  Director  is  the  final  decision  of 
the  Department  of  Commerce. 

(ii)  Party  and  charter  boat  permit.  The 
owner  of  any  party  or  charier  boat  must 
obtain  a  permit  to  fish  for  or  retain  black 
sea  bass  in  or  from  U.S.  waters  of  the 
western  Atlantic  Ocean  from  35*15.3'  N. 
lat.,  the  latitude  of  Cape  Hatteras  Light, 
NC,  northward  to  the  U.S.-Canada 
border,  while  carrying  passengers  for 
hire. 

(b)  Permit  conditions.  Vessel  owmers 
who  apply  for  a  fishing  vessel  permit 
under  this  section  must  agree  as  a 
condition  of  the  permit  that  the  vessel 
and  the  vessel's  fishing  activity,  catch, 
and  pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  EEZ,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken  or  landed),  are  subject 
to  all  requirements  of  this  part,  unless 
exempted  from  such  requirements 
under  this  part.  All  such  fishing 
activities,  catch,  and  gear  will  remain 
subject  to  all  applicable  state 
requirements.  Except  as  otherwise 
provided  in  this  p>art.  if  a  requirement 
of  this  part  and  a  management  measure 
required  by  a  state  or  local  law  di^er, 
any  vessel  owner  permitted  to  fish  in 
the  EEZ  for  any  species  managed  under 
this  part  must  comply  with  the  more 
restrictive  requirement.  Owners  and 
operators  of  vessels  fishing  under  the 
terms  of  a  summer  Rounder  moratorium 
or  black  sea  bass  moratorium  permit 
must  also  agree  not  to  land  summer 
flounder  or  black  sea  bass,  respectively, 
in  any  state  after  the  Regional  Director 
has  published  a  notification  in  the 
Federal  Register  stating  that  the 
commercial  quota  for  that  state  or 
period  has  been  harvested,  and  that  no 
commercial  quota  is  available  for  the 
respective  species.  A  state  not  receiving 
an  allocation  of  summer  flounder  or 
black  sea  bass  is  deemed  to  have  no 
commercial  quota  available.  Owners 
and  operators  of  vessels  fishing  under 
the  terms  of  a  scup  moratorium  permit 
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must  also  agree  not  to  land  scup  after 
the  Regional  Director  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  has 
been  harvested.  Owners  or  operators 
fishing  for  surf  clams  and  ocean 
quahogs  within  waters  under  the 
jurisdiction  of  any  state  that  requires 
cage  tags  are  not  subject  to  any 
confiicting  Federal  minimum  size  or 
tagging  requirements.  If  a  surf  clam  and 
ocean  quahog  requirement  of  this  part 
differs  from  a  surf  clam  and  ocean 
quahog  management  measure  required 
by  a  state  that  does  not  require  cage 
tagging,  any  vessel  owners  or  operator 
permitted  to  fish  in  the  EEZ  for  surf 
clams  and  ocean  quahogs  must  comply 
with  the  more  restrictive  requirement 
while  fishing  in  state  waters.  However, 
surrender  of  a  surf  clam  and  ocean 
quahog  vessel  permit  by  the  owner  by 
certified  mail  addressed  to  the  Regional 
Director  allows  an  individual  to  comply 
with  the  less  restrictive  state  minimum 
size  requirement,  as  long  as  fishing  is 
conducted  exclusively  within  state 
waters.  If  the  commercial  black  sea  bass 
quota  for  a  period  is  harvested,  and  the 
coast  is  closed  to  the  possession  of  black 
sea  bass  north  of  SS'IS.S'  N.  lat.,  any 
vessel  owners  that  hold  valid 
commercial  permits  for  both  the  black 
sea  bass  and  the  NMFS,  Southeast 
Region  Snapper/Grouper  fisheries,  may 
surrender  their  moratorium  Black  Sea 
Bass  permit  by  certified  mail  addressed 
to  the  Regional  Director  and  fish 
pursuant  to  their  Snapper/Grouper 
permit,  as  long  as  fishing  is  conducted 
exclusively  in  waters,  and  landings  are 
made,  south  of  35''15.3'  N.  lat.  A 
moratorium  permit  for  the  black  sea 
bass  fishery  that  is  voluntarily 
relinquished  or  surrendered  will  be 
reissued  upon  the  receipt  of  the  vessel 
owner's  written  request  after  a 
minimum  period  of  6  months  from  the 
date  of  cancellation. 
•        •        •        •        * 

7.  Iri  §  648.5,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  648.5    Operator  pennits. 

(a)  General.  Any  operator  of  a  vessel 
fishing  for  or  possessing  sea  scallops  in 
excess  of  40  lb  (18.1  kg),  NE 
■  multispecies,  and,  as  of  January  1,  1997, 
mackerel,  squid,  or  butterfish,  or  scup, 
and,  as  of  June  1, 1997,  black  sea  bass, 
harvested  in  or  from  the  EEZ,  or  issued 
a  permit  for  these  species  under  this 
part,  must  have  been  issued  under  this 
section,  and  carry  on  board,  a  valid 
operator's  permit.  An  operator  permit 
issued  pursuant  to  part  649  of  this 
chapter  satisfies  the  permitting 
requirement  of  this  section.  This 


requirement  does  not  apply  to  operators 
of  recreational  vessels. 

***** 

8.  In  §  648.6,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  648.6    Dealer/processor  permits. 

(a)  General.  All  NE  multispecies,  sea 
scallop,  summer  flounder,  surf  clam  and 
ocean  quahog  dealers,  and  surf  clam  and 
ocean  quahog  processors  must  have 
been  issued  under  this  section,  and  have 
in  their  possession,  a  valid  permit  for 
these  species.  As  of  January  1, 1997,  all 
mackerel,  squid,  and  butterfish  dealers 
and  all  scup  dealers,  and,  as  of  June  1, 
1997,  all  black  sea  bass  dealers  must 
have  been  issued  under  this  section,  and 
have  in  their  possession,  a  valid  permit 
for  these  species. 
•        •        •        *        * 

9.  In  §  648.7,  the  first  sentence  in 
paragraph  (a)(l)(i),  paragraph  (a)(2)(i), 
the  heading  and  first  sentence  of 
paragraph  (b)(l)(i),  the  first  sentence  of 
paragraph  (b)(l)(iii)  and  paragraph  (f)(3) 
are  revised  to  read  as  follows: 

§  648.7    Recordkeeping  and  reporting 
requirements. 

(a)*  *  * 

(!)•*•  -       " 

(i)  Summer  flounder,  scallop,  NE 
multispecies,  and,  as  of  January  1, 1997, 
mackerel,  squid  or  butterfish,  and  scup 
dealers,  and,  as  of  June  1, 1997,  black 
sea  bass  dealers,  must  provide:  Name 
and  mailing  address  of  dealer,  dealer 
number,  name  and  permit  number  of  the 
vessels  from  which  fish  are  landed  or 
received,  dates  of  purchases,  pounds  by 
species,  price  by  species,  and  port 
landed.  *  *  * 
***** 

(2)*    •   * 

(i)  Summer  flounder,  scallop,  NE 
muhispecies,  and,  as  of  January  1,  1997, 
mackerel,  squid,  or  butterfish  and  scup, 
and,  as  of  June  1, 1997,  black  sea  bass 
dealers  must  complete  the 
"Employment  Data"  section  of  the 
Annual  Processed  Products  Reports; 
completion  of  the  other  sections  of  that 
form  is  voluntary.  Reports  must  be 
submitted  to  the  address  supplied  by 
the  Regional  Director. 
***** 

(b)*  •  • 

(D*  *  • 

(i)  Owners  of  vessels  issued  a 
moratorium  permit  for  summer 
flounder,  mackerel,  squid,  or  butterfish, 
scup  or  black  sea  bass,  or  a  permit  for 
sea  scallop  or  multispecies.  The  owner 
or  operator  of  any  vessel  issued  a 
moratorium  permit  foi*summer 
flounder,  or,  as  of  January  1, 1997, 
mackerel,  squid,  or  butterfish,  or  scup. 


or  as  of  June  1, 1997,  black  sea  bass,  or 
a  permit  for  sea  scallops,  or  NE 
multispecies,  must  maintain  on  board 
the  vessel,  and  submit,  an  accurate  daily 
fishing  log  report  for  all  fishing  trips, 
regardless  of  species  fished  for  or  taken, 
on  forms  supplied  by  or  approved  by 
the  Regional  Director.  •   *   • 
***** 

(iii)  Owners  of  party  and  charter 
boats.  The  owner  of  any  party  or  charter 
boat  issued  a  summer  flounder  or  scup 
permit  other  than  a  moratorium  permit 
and  carrying  passengers  for  hire  shall 
maintain  on  board  the  vessel,  and 
submit,  an  accurate  daily  fishing  log 
report  for  each  charter  or  party  fishing 
trip  that  lands  summer  flounder  or  scup, 
unless  such  a  vessel  is  also  issued  a 
moratorium  permit  for  summer 
flounder,  a  permit  for  sea  scallop,  or  NE 
multispecies,  or,  as  of  January  1, 1997, 
a  permit  for  mackerel,  squid  or 
butterfish,  or  a  moratorium  permit  for 
scup,  or,  as  of  June  1, 1997,  a  permit  for 
black  sea  bass,  in  which  case  a  fishing 
log  report  is  required  for  each  trip 
regardless  of  species  retained.  •   •   * 
***** 

(f)*   •   * 

(3)  At-sea  purchasers,  receivers,  or 
processors.  All  persons  purchasing, 
receiving,  or  processing  any  summer 
flounder,  or,  as  of  January  1,  1997. 
mackerel,  squid,  or  butterfish.  or  scup, 
or,  as  of  June  1, 1997,  black  sea  bass  at 
sea  for  landing  at  any  port  of  the  United 
States  must  submit  information 
identical  to  that  required  by  paragraph 
(a)(1)  or  (a)(2)  of  this  section,  as 
applicable,  and  provide  those  reports  to 
the  Regional  Director  or  designee  on  the 
same  frequency  basis. 

10.  In  §648.11,  the  first  sentence  in 
paragraph  (a),  and  paragraph  (e)  are 
revised  to  read  as  follows: 

§  648.1 1    At-sea  sea  sampter/obsarver 
coverage. 

(a)  The  Regional  Director  may  request 
any  vessel  holding  a  permit  sea  scallop; 
or  NE  multispecies;  or  a  moratorium 
permit  for  summer  flounder,  or,  as  of 
January  1, 1997,  mackerel,  squid,  or 
butterfish,  or  scup,  or  as  of  June  1,  1997, 
black  sea  bass  fisheries  to  carr>'  a  NMFS- 
approved  sea  sampler/ observer.  *  *  * 
***** 

(e)  The  owner  or  operator  of  a  vessel 
issued  a  summer  flounder  moratorium 
permit,  or  as  of  January  1.  1997.  a  scup 
moratorium  permit  or,  as  of  June  1 , 
1997,  a  black  sea  bass  moratorium 
permit,  if  requested  by  the  sea  sampler/ 
observer  also  must: 

(1)  Notify  the  sea  sampler/observer  of 
any  sea  turtles,  marine  mammals, 
summer  flounder,  scup,  or  black  sea 
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bass,  or  other  specimens  taken  by  the 
vessel. 

(2)  Provide  the  sea  sampler/observer 
with  sea  turtles,  marine  mammals, 
summer  flounder,  scup,  or  black  sea 
bass,  or  other  specimens  taken  by  the 
vessel. 
•        •        •        •        • 

11.  Section  648.12  is  revised  to  read 
as  follows: 

|Ma.12    ExparliMntai  flahlng. 

The  Regional  Director  may  exempt 
any  person  or  vessel  ftx>m  the 
requirements  of  subparts  B  (Atlantic 
mackerel,  squid,  and  butterfish).  D  (sea 
scallop).  E  (surf  clam  and  ocean 
quahog),  F  (NE  multispecies).  C 
(summer  flounder),  H  (scup).  or  I  (black 
sea  bass),  of  this  part  for  the  conduct  of 
experimental  fishing  beneficial  to  the 
management  of  the  resources  or  fishery 
managed  under  that  subpart.  The 
Regional  Director  shall  consult  with  the 
Executive  Director  of  the  Council 
regarding  such  exemptions  for  the 
Atlantic  mackerel,  squid,  and  butterfish, 
the  summer  flounder,  the  scup.  and  the 
black  sea  bass  fisheries. 

12.  In  §648.14,  paragraph  (a)(8)  is 
revised,  paragraphs  (a)(90)  through 
(a)(95)  are  added,  paragraph  (u)  is 
redesignated  as  paragraph  (w),  and 
paragraphs  (u).  (v),  and  (w)(7)  are  added 
to  read  as  follows: 

§•48.14    ProhWtkMia. 

(a)*   •   • 

(8)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  interfere  with  or  bar 
by  command,  impediment,  threat,  or 
coercion  either  a  NMFS-approved 
observer,  sea  sampler,  or  other  NMFS- 
authorized  employee  aboard  a  vessel  or 
in  a  dealer/processor  establishment, 
conducting  his  or  her  duties  aboard  a 
vessel  or  in  a  dealer/processor 
establishment,  or  an  authorized  officer 
conducting  any  search,  inspection, 
investigation,  or  seizure  in  connection 
with  enforcement  of  this  part. 

(90)  Possess  in  or  harvest  from  the 
EEZ  from  SS'IS.S'  N.  lat..  the  latitude  of 
Cape  Hatteras  Light.  NC.  northward  to 
the  U.S.-Canada  border,  black  sea  bass 
either  in  excess  of  the  possession  limit 
established  pursuant  to  §648.145  or 
before  or  after  the  time  period 
established  pursuant  to  §648.142. 
unless  the  person  is  operating  a  vessel 
issued  a  moratorium  permit  under 

§  648.4  and  the  moratorium  permit  is  on 
board  the  vessel  and  has  not  been 
surrendered,  revoked,  or  suspended: 

(91)  Fish  for.  catch,  or  retain  100  lb 
or  more  (45.4  kg  or  more)  of  black  sea 
bass  in  or  from  the  EEZ  from  SS'IS.S'  N. 
lat.,  the  latitude  of  Cape  Hatteras  Light. 


NC.  northward  to  the  U.S.-Canada 
border,  unless  the  vessel  meets  the  gear 
restrictions  of  §  648.144. 

(92)  Purchase  or  otherwise  receive  for 
commercial  purposes  black  sea  bass 
caught  in  the  EEZ  from  SS'IS.S'  N.  lat., 
the  latitude  of  Cape  Hatteras  Light, 
North  Carolina,  northward  to  the  U.S.- 
Canada border,  by  other  than  a  vessel 
with  a  moratorium  permit  not  subject  to 
the  possession  limit  established 

Pursuant  to  §  648.145  unless  the  vessel 
as  not  been  issued  a  permit  under  this 
part  and  is  fishing  exclusively  within 
the  waters  under  the  jurisdiction  of  any 
state. 

(93)  Possess  or  use  rollers  used  in 
roller  rig  or  rock  hoppwr  trawl  geer  that 
do  not  meet  the  minimum  size 
requirement  of  §648.144  if  the  person 
possesses  black  sea  bass  harvested  in  or 
from  the  EEZ  from  35"15.3'  N.  lat.,  the 
latitude  of  Cape  Hatteras  Light,  NC, 
northward  to  the  U.S.-Canada  border. 

(94)  Possess  or  use  pot  and  trap  gear 
not  meeting  the  requirements  of 

§  648.144  if  the  person  possesses  black 
sea  bass  harvested  in  or  from  the  EEZ 
from  35°15.3'  N.  lat.,  the  latitude  of 
Cape  Hatteras  Light,  NC,  northward  to 
the  U.S.-Canada  border. 

(95)  Purchase  or  otherwise  receive  for 
commercial  purposes  black  sea  bass 
landed  for  sale  by  a  moratorium  vessel 
in  any  state,  or  part  thereof,  north  of 
35'15.3'  N.  lat..  after  the  effective  date 
of  the  notification  published  in  the 
Federal  Register  stating  that  the 
commercial  quarterly  quota  has  been 
harvested  and  the  EEZ  is  closed  to  the 
harvest  of  black  sea  bass. 

•  •  •  ft  • 

(u)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawfril  for  any  person 
owning  or  operating  a  vessel  issued  a 
black  sea  bass  permit  (including  a 
moratorium  permit)  to  do  any  of  the 
following: 

(1)  Possess  100  lb  (45.4  kg)  or  more  of 
black  sea  bass,  unless  the  vessel  meets 
the  minimum  mesh  requirement 
specified  in  §  648.144(a). 

(2)  Possess  black  sea  bass  in  other 
than  a  box  specified  in  §  648.145(c)  if 
Hshing  with  nets  having  mesh  that  does 
not  meet  the  minimum  mesh-size 
reouirement  specified  in  §  648.144(a). 

(3)  Land  black  sea  bass  for  sale  in  any 
state,  or  part  thereof,  north  or  south  of 
35*15.3'  N.  lat.,  after  the  effective  date 
of  the  notiflcation  published  in  the 
Federal  Register  stating  that  the 
commercial  quarterly  quota  has  been 
harvested  and  th^  EEZ  is  closed  to  the 
harvest  of  black  sea  bass. 

(4)  Fish  with  or  possess  nets  or 
netting  that  do  not  meet  the  minimum 


mesh  requirement,  or  that  are  modified, 
obstructed  or  constricted,  if  subject  to 
the  minimum  mesh  requirement 
specified  in  §648.144,  unless  the  nets  or 
netting  are  stowed  in  accordance  with 
§  648.23(b). 

(5)  Fish  with  or  possess  rollers  used 
in  roller  rig  or  rock  hopper  trawl  gear 
that  do  not  meet  the  requirements 
specified  in  §  648.144(a)(5). 

(6)  Fish  with  or  possess  pots  or  traps 
that  do  not  meet  the  requirements 
specified  in  §  648.144(b). 

(7)  Sell  or  transfer  to  another  person 
for  a  commercial  purpose,  other  than 
transport  on  land,  any  black  sea  bass, 
unless  the  transferee  has  a  valid  black 
sea  bass  dealer  permit. 

(8)  Carry  passengers  for  hire,  or  carry 
more  than  three  crew  members  for  a 
charter  boat  or  five  crew  members  for  a 
party  boat,  while  fishing  commercially 
pursuant  to  a  black  sea  bass  moratorium 
permit. 

(9)  Possess,  retain  or  land  black  sea 
bass  harvested  in  or  from  the  EEZ  in 
excess  of  the  commercial  trip  limit 
established  pursuant  to  §648.140. 

(10)  Land  black  sea  bass  for  sale  in 
any  state  south  of  North  Carolina. 

(11)  Possess  black  sea  bass  harvested 
in  or  from  the  EEZ  north  or  south  of 
35*15.3'  N.  lat.  after  the  effective  date  of 
the  notification  published  in  the 
Federal  Register  stating  that  the 
commercial  quarterly  quota  has  been 
harvested  and  the  EEZ  is  closed  to  the 
harvest  of  black  sea  bass. 

(v)  It  is  unlawful  for  the  owner  and 
operator  of  a  party  or  charter  boat  issued 
a  black  sea  bass  permit  (including  a 
moratorium  permit),  when  the  boat  is 
carrying  passengers  for  hire  or  carrying 
more  than  three  crew  members  if  a 
charter  boat  or  more  than  five  members 
if  a  party  boat,  to: 

(1)  Possess  black  sea  bass  in  excess  of 
the  possession  limit  established 
pursuant  to  §648.145. 

(2)  Fish  for  black  sea  bass  other  than 
during  a  season  specified  pursuant  to 
§648.142. 

(3)  Sell  black  sea  bass  or  transfer  black 
sea  bass  to  another  person  for  a 
commercial  purpose. 

(w) *   •   * 

(7)  Black  sea  bass.  All  black  sea  bass 
possessed  on  board  a  party  or  charter 
boat  issued  a  permit  under 
§  648.4(a)(7)(ii)  are  deemed  to  have  been 
harvested  from  U.S.  waters  of  the 
western  Atlantic  Ocean  from  35*15.3'  N. 
lat.,  the  latitude  of  Cape  Hatteras  Light, 
NC,  northward  to  the  U.S.-Canada 
border. 

13.  Subpart  I  is  added  to  part  648  to 
read  as  follows: 
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Subpart  (—Management  Measurea  for  tlie 
Black  See  Baas  Fishery 

648. 1 40  Catch  quotas  and  other  restrictions. 

648.141  Closure. 

648.142  Time  restrictions. 

648.143  Minimum  sizes. 

648.144  Gear  restrictions. 

648.145  Possession  limit. 

648.146  Special  management  zones. 

Sut)part  I — Management  Measures  for 
ttie  Black  Sea  Bass  Fishery 

S  648.140    Catch  quotas  and  ottter 
rsstrlctkMis. 

(a)  Annua]  review.  The  Black  Sea  Bass 
Monitoring  Committee  will  review  the 
following  data,  subject  to  availability, 
on  or  before  August  15  of  each  year  to 
determine  the  allowable  levels  of  fishing 
and  other  restrictions  necessary  to  result 
in  a  target  exploitation  rate  of  48  percent 
for  black  sea  bass  in  1998, 1999,  and 
2000;  a  target  exploitation  rate  of  37 
percent  in  2001  and  2002;  and  a  target 
exploitation  rate  of  23  percent  (based  on 
Fmw)  in  2003  and  subsequent  years: 
Commercial  and  recreational  catch  data; 
current  estimates  of  fishing  mortality; 
stock  status;  recent  estimates  of 
recruitment;  virtual  population  analysis 
results;  levels  of  noncompliance  by 
fishermen  or  individual  states;  impact  of 
size/mesh  regulations;  sea  sampling  and 
winter  trawl  survey  data,  or  if  sea 
sampling  data  are  unavailable,  length 
fiequency  information  from  the  winter 
trawl  survey  and  mesh  selectivity 
analyses;  impact  of  gear  other  than  otter 
trawls,  pots  and  traps  on  the  mortality 
of  black  sea  bass;  and  any  other  relevant 
information. 

(b)  Recommended  measures.  Based  on 
this  review,  the  Black  Sea  Bass 
Monitoring  Committee  will  recommend 
to  the  Demersal  Species  Committee  of 
the  Council  and  the  Commission  the 
following  measures  to  assure  that  the 
target  exploitation  rate  specified  in 
paragraph  (a)  of  this  section  is  not 
exceeded: 

(1)  A  commercial  quota  allocated  to 
quarterly  periods  set  from  a  range  of  (0) 
to  the  maximum  allowed  to  achieve  the 
specified  target  exploitation  rate 
specified  in  paragraph  (a)  of  this 
section.  Implementation  of  this  measure 
will  begin  in  1998. 

(2)  A  commercial  trip  limit  for  all 
moratorium  vessels  set  from  a  range  of 
(0)  to  the  maximum  allowed  to  assure 
that  the  quarterly  quota  is  not  exceeded. 

(3)  Commercial  minimum  fish  size. 

(4)  Minimum  mesh  size  in  the  codend 
or  throughout  the  net  and  the  catch 
threshold  that  will  require  compliance 
with  the  minimum  mesh  requirement. 

(5)  Escape  vent  size. 


(6)  A  recreational  possession  limit  set 
from  a  range  of  (0)  to  the  maximum 
allowed  to  achieve  the  target 
exploitation  rate  specified  in  paragraph 
(a)  of  this  section.  Implementation  of 
this  measure  will  begin  in  1998. 

(7)  Recreational  minimum  fish  size. 

(8)  Recreational  season.  This  measure 
may  be  adjusted  beginning  in  1998. 

(9)  Restrictions  on  gear  other  than 
otter  trawls  and  pots  or  traps. 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Black  Sea  Bass  Monitoring  Committee. 
Based  on  these  recommendations  and 
any  public  comment,  the  Demersal 
Species  Committee  shall  make  its 
recommendations  to  the  Council  with 
respect  to  the  measures  necessary  to 
assure  that  the  target  exploitation  rate 
s{)ecified  in  paragraph  (a)  of  this  section 
is  not  exceeded.  The  Council  shall 
review  these  recommendations  and, 
based  on  the  recommendations  and 
public  comment,  make 
recommendations  to  the  Regional 
Director  with  respect  to  the  measures 
necessary  to  assure  that  the  target 
exploitation  rate  specified  in  paragraph 
(a)  of  this  section  is  not  exceeded. 
Included  in  the  recommendation  will  be 
supporting  documents,  as  appropriate, 
concerning  the  environmental  and 
economic  impacts  of  the  proposed 
action.  The  Regional  Director  will 
review  these  recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  the  Regional  Director 
will  publish  a  proposed  rule  in  the 
Federal  Register  by  October  15  to 
implement  a  commercial  quota  and  a 
recreational  harvest  limit,  and 
additional  management  measures  for  the 
commerciaf  fishery,  and  will  publish  a 
proposed  rule  in  the  Federal  Register  by 
February  15  to  implement  additional 
management  measures  for  the 
recreational  fishery,  if  he  or  she 
determines  that  such  measures  are 
necessary  to  assure  that  the  target 
exploitation  rate  specified  in  paragraph 
(a)  of  this  section  is  not  exceeded.  After 
considering  public  comment,  the 
Regional  Director  will  publish  a  final 
rule  in  the  Federal  Register  to 
implement  the  measures  necessary  to 
assure  that  the  target  exploitation  rate 
specified  in  paragraph  (a)  of  this  section 
is  not  exceeded. 

(d)  Distribution  of  annual  quota.  (1) 
Beginning  January  1,  1998,  a 
commercial  quota  will  be  allocated  by 
quarterly  periods  based  upon  the 
following  percentages: 


Quarterly  Commerqal  Quota 
Shares 


Quarter 


January-March  

April-Oune 

July-September , 

October-Oecemtwr . 


Share 
(peroent) 


38.64 
29.26 
12.33 
19.77 


(2)  All 'black  sea  bass  landed  for  sale 
in  the  states  from  North  Carolina 
through  Maine  by  a  vessel  with  a 
moratorium  permit  issued  under 
§  648.4(a)(7)  shall  be  applied  against 
that  quarter's  commercial  quota, 
regardless  of  where  the  black  sea  bass 
were  harvested.  All  black  sea  bass 
harvested  north  of  35*15.3'  N.  lat.,  and 
landed  for  sale  in  the  states  from  North 
Carolina  through  Maine  by  any  vessel 
without  a  moratorium  permit  and 
fishing  exclusively  in  state  waters  will 
be  counted  against  the  quota  by  the  state 
in  which  it  is  landed  pursuant  to  the 
Fishery  Management  Plan  for  the  Black 
Sea  Bass  Fishery  adopted  by  the 
Commission.  The  Regional  Director  will 
determine  the  date  on  which  the 
quarterly  quota  will  be  harvested  and 
the  EEZ  north  of  35*15.3'  N.  lat.  closed. 
The  Regional  Director  will  publish  a 
notice  in  the  Federal  Register  advising 
that,  upon  that  date,  no  vessel  may 
possess  black  sea  bass  in  the  EEZ  north 
of  35*15.3'  N.  lat.  during  a  closure,  nor 
may  vessels  issued  a  moratoriupi  permit 
land  black  sea  bass  during  the  closure. 
Individual  states  will  have  the 
responsibility  to  close  their  ports  to 
landings  of  black  sea  bass  during  a 
closure  pursuant  to  the  Fishery 
Management  Plan  for  the  Black  Sea  Bass 
Fishery  adopted  by  the  Commission. 
Any  overages  of  the  commercial 
quarterly  quota  landed  will  be  deducted 
from  that  quarter's  quota  for  the 
following  year. 

§648.141    aosure. 

EEZ  closure.  The  Regional  Director 
shall  close  the  EEZ  to  fishing  for  black 
sea  bass  by  commercial  vessels  issued  a 
moratorium  permit  for  the  remainder  of 
the  calendar  year  by  publishing 
notification  in  the  F«leral  Register  if  he 
or  she  determines  that  the  action  or 
inaction  of  one  or  more  states  will  cause 
the  applicable  target  exploitation  rate 
specified  in  §  648.140(a)  to  be  exceeded. 
The  Regional  Director  may  reopen  the 
EEZ  if  earlier  action  or  inaction  by  a 
state  has  been  remedied  by  that  state 
without  causing  the  applicable  specified 
target  exploitation  rate  to  be  exceeded. 

S  648.142    Time  restrictions. 

Vessels  that  are  not  eligible  for  a 
moratorium  permit  under  §  648.4(a)(6) 
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and  fishermen  subject  to  the  possession 
limit  may  fish  for  black  sea  bass  ht)m 
January  1  through  December  31. 
Beginning  in  1998,  this  time  period  may 
be  adjusted  pursuant  to  the  procedures 
in  §648.140. 

1648.143    Minimum  tiZM. 

(a)  The  minimum  size  for  black  sea 
bass  is  9  inches  (22.9  cm)  total  length 
for  all  vessels  issued  a  permit  under 
§  648.4(a)(7)  and  for  all  other  vessels 
which  fish  for  or  retain  black  sea  bass 
in  or  from  U.S.  waters  of  the  western 
Atlantic  Ocean  from  35*15.3'  N.  lat..  the 
latitude  of  Cape  Hatteras  Light,  North 
Carolina,  northward  to  the  U.S.-Canada 
border.  The  minimum  size  may  be 
adjusted  for  commercial  and/or 
recreational  vessels  pursuant  to  the 
procedures  in  §648.140. 

(b)  The  minimum  size  in  this  section 
applies  to  the  whole  fish  or  any  part  of 
a  fish  found  in  possession  (e.g.,  fillets), 
except  that  party  or  charter  vessels 
possessing  valid  state  permits 
authorizing  filleting  at  sea  may  possess 
fillets  smaller  than  the  size  specified  if 
skin  remains  on  the  fillet  and  all  other 
state  requirements  are  met. 


f64a.144    Oev reetrtetions. 

(a )  Tra  w/  gear  restrictions — ( 1 ) 
General,  (i)  Otter  trawlers  whose  owners 
are  issued  a  black  sea  bass  moratorium 
permit  and  that  land  or  possess  100  lb 
or  more  (45.4  kg  or  more)  of  black  sea 
bass  per  trip,  must  fish  with  nets  that 
have  a  minimum  mesh  size  of  4.0  inches 
(10.2  cm)  diamond  or  3.5  inches  (8.9 
cm)  square  (inside  measure)  mesh 
applied  throughout  the  codend  for  at 
least  75  continuous  meshes  forward  of 
the  terminus  of  the  net,  or,  for  codends 
with  less  than  75  meshes,  the  minimum- 
mesh-size  codend  must  be  a  minimum 
of  one-third  of  the  net,  measured  from 
the  terminus  of  the  codend  to  the  center 
of  the  head  rope,  excluding  any  turtle 
excluder  device  extension. 

(ii)  Mesh  sizes  shall  be  measured 
pursuant  to  the  procedure  specified  in 
§  648.104(a)(2). 

(2)  Net  modifications.  No  vessel 
subject  to  this  part  shall  use  any  device, 
gear,  or  material,  including,  but  not 
limited  to  nets,  net  strengtheners,  ropes, 
lines,  or  chafing  gear,  on  the  top  of  the 
regulated  portion  of  a  trawl  net;  except 
that,  one  splitting  strap  and  one  bull 
rope  (if  present)  consisting  of  line  or 
rope  no  more  than  3  inches  (7.6  cm)  in 
diameter  may  be  used  if  such  splitting 
strap  and/or  bull  rope  does  not 
constrict,  in  any  manner,  the  top  of  the 
regulated  portion  of  the  net.  and  one 
rope  no  greater  than  0.75  inches  (1.9 
cm)  in  diameter  extending  the  length  of 
the  net  from  the  belly  to  the  terminus  of 


the  codend  along  the  top,  bottom,  and 
each  side  of  the  net.  "Top  of  the 
regulated  portion  of  the  net"  means  the 
50  percent  of  the  entire  regulated 
portion  of  the  net  that  (in  a  hypothetical 
situation)  will  not  be  in  contact  with  the 
ocean  bottom  during  a  tow  if  the 
regulated  portion  of  the  net  were  laid 
flat  on  the  ocean  floor.  For  the  purpose 
of  this  paragraph,  bead  ropes  shall  not 
be  considered  part  of  the  top  of  the 
regulated  portion  of  a  trawl  net. 

(3)  Mesfi  obstruction  or  constriction. 
(i)  A  fishing  vessel  may  not  use  any 
mesh  configuration,  mesh  construction, 
or  other  means  on  or  in  the  top  of  the 
net.  as  defined  in  paragraph  (a)(2)  of  this 
section,  that  obstructs  the  meshes  of  the 
net  in  any  manner,  or  otherwise  causes 
the  size  of  the  meshes  of  the  net  while 
in  use  to  diminish  to  a  size  smaller  than 
the  minimum  established  pursuant  to 
paragraph  (a)(l)(i)  of  this  section. 

(ii)  No  person  on  any  vessel  may ' 
possess  or  fish  with  a  net  capable  of 
catching  black  sea  bass  in  wnich  the 
bars  entering  or  exiting  the  knots  twist 
around  each  other. 

(4)  Stowage  of  nets.  Otter  trawl  vessels 
subject  to  the  minimum  mesh-size 
requirement  of  paragraph  (a)(l)(i)  of  this 
section  may  not  have  "available  for 
immediate  use"  any  net  or  any  piece  of 
net  that  does  not  meet  the  minimum 
mesh  size  requirement,  or  any  net.  or 
any  piece  of  net,  with  mesh  that  is 
rigged  in  a  maimer  that  is  inconsistent 
with  the  minimum  mesh  size 
requirement.  A  net  that  is  stowed  in 
conformance  with  one  of  the  methods 
specified  in  §  648.23(b)  and  that  can  be 
shown  not  to  have  been  in  recent  use. 

is  considered  to  be  not  "available  for 
immediate  use." 

(5)  Roller  gear.  Rollers  used  in  roller 
rig  or  rock  hopper  trawl  gear  shall  be  no 
larger  than  18  inches  (45.7  cm)  in 
diameter. 

(b)  Pot  and  trap  gear  restrictions — (1) 
Escape  vents.  All  black  sea  bass  traps  or 
pots  must  have  an  escape  vent  placed  in 
a  lower  comer  of  the  parlor  portion  of 
the  pot  or  trap  which  complies  with  one 
of  the  following  minimum  sizes:  1.125 
inches  (2.86  cm)  by  5.75  inches  (14.61 
cm):  or  a  circular  vent  2  inches  (5.08 
cm)  in  diameter:  or  a  square  vent  with 
sides  of  1.5  inches  (3.81  cm),  inside 
measure.  These  dimensions  may  be 
adjusted  pursuant  to  the  procedures  in 
§648.140. 

(2)  Gear  marking.  The  owner  of  a 
vessel  issued  a  black  sea  bass 
moratorium  permit  must  mark  all  black 
sea  bass  pots  or  traps  with  the  vessel's 
usee  documentation  number  or  state 
registration  number. 

(3)  Degradable  panels.  Black  sea  bass 
pots  or  traps  must  have  the  hinges  and 


fasteners  of  one  panel  or  door  made  of 
one  of  the  folloMring  degradable 
materials: 

(i)  Untreated  hemp,  jute,  or  cotton 
string  of  ViB  inches  (4.8  mm)  diameter 
or  smaller:  or 

(ii)  Magnesium  alloy,  timed  float 
releases  (pop-up  devices)  or  similar 
magnesium  alloy  fiisteners;  or 

(iii)  Ungalvanized  or  uncoated  iron 
wire  of  0.094  inches  (2.4  mm)  diameter 
or  smaller. 

(4)  Ghost  panels.  Black  sea  bass  traps 
or  pots  must  contain  a  panel  affixed  to 
the  trap  or  pot  with  degradable  bsteners 
as  specified  in  paragraph  (b)(3)  of  this 
section  and  which  measures  at  least  3.0 
inches  (7.62  cm)  by  6.0  inches  (15.24 
cm). 

(5)  Lathe  spacing.  Pots  or  traps 
constructed  of  wooden  lathes  must  have 
spacing  of  a  least  1.125  inches  (2.8575 
cm)  between  one  set  of  lathes  in  the 
parlor  portion  of  the  trap. 

f64a.l46    Poaeaiaion  limit 

A  possession  limit  will  be  established 
pursiiant  to  the  procedures  in  §  648.140 
to  assure  that  the  recreational  harvest 
limit  is  not  exceeded. 

(a)  If  whole  black  sea  bass  are 
processed  into  fillets,  an  authorized 
officer  will  convert  the  number  of  fillets 
to  whole  black  sea  bass  at  the  place  of 
landing  by  dividing  fillet  number  by 
two.  If  black  sea  bass  are  filleted  into  a 
single  (butterfly)  fillet,  such  fillet  shall 
be  deemed  to  be  frt>m  one  whole  black 
sea  bass. 

(b)  Black  sea  bass  harvested  by  vessels 
subject  to  the  possession  limit  with 
more  than  one  person  aboard  may  be 
pooled  in  one  or  more  containers. 
Compliance  with  the  daily  possession 
limit  will  be  determined  by  dividing  the 
number  of  black  sea  bass  on  board  by 
the  number  of  persons  aboard,  other 
than  the  captain  and  the  crew.  If  there 

is  a  violation  of  the  possession  limit  on 
board  a  vessel  carrying  more  than  one 
person,  the  violation  shall  be  deemed  to 
have  been  committed  by  the  owner  and 
operator. 

(c)  Owners  or  operators  of  otter  trawl 
vessels  issued  a  moratorium  permit 
under  §  648.4(a)(6)  and  fishing  with,  or 
possessing  on  board,  nets  or  pieces  of 
net  that  do  not  meet  the  minimum  mesh 
requirements  and  that  are  not  stowed  in 
accordance  with  §  648.144(a)(4),  may 
not  retain  100  lb  or  more  (45.4  kg  or 
more)  of  black  sea  bass.  Black  sea  bass 
on  board  these  vessels  shall  be  stored  so 
as  to  be  readily  available  for  inspection 
in  a  standard  100-lb  (45.4-kg)  tote. 

§048.146    Special  managefiMfit  zones. 

The  recipient  of  a  Corps  of  Engineers 
permit  for  an  artificial  reef,  fish 
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attraction  device,  or  other  modification 
of  habitat  for  purposes  of  fishing  may 
request  that  an  area  surrounding  and 
including  the  site  be  desi^jnated  by  the 
Council  as  a  special  management  zone 
(SMZ).  The  SMZ  will  prohibit  or 
restrain  the  use  of  specific  types  of 
fishing  gear  that  are  not  compatible  with 
the  intent  of  the  artificial  reef  or  fish 
attraction  device  or  other  habitat 
modification.  The  establishment  of  an 
SMZ  will  be  effected  by  a  regulatory 
amendment  pursuant  to  the  following 
procedure: 

(a)  A  SMZ  monitoring  team 
comprised  of  membere  of  staff  fr^m  the 
Mid-Atlantic  FMC,  NMFS  Northeast 
Region,  and  NMFS  Northeast  Fisheries 
Science  Center  will  evaluate  the  request 
in  the  form  of  a  written  report 
considering  the  following  criteria: 

(1)  Fairness  and  equity. 

(2)  Promotion  of  conservation. 

(3)  Avoidance  of  excessive  shares. 

(4)  Consistency  with  the  objectives  of 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder,  Scup  and  Black  Sea  Bass 
fisheries,  the  Magnuson-Stevens  Act, 
and  other  applicable  law. 

(5)  The  natural  bottom  in  and 
surrounding  potential  SMZs. 

(6)  Impacts  on  historical  uses. 

(b)  The  Council  Chairman  may 
schedule  meetings  of  Industry  Advisore 
and/or  the  Scientific  and  Statistical 
Conmiittee  to  review  the  report  and 
associated  docimients  and  to  advise  the 
Council.  The  Council  Chairman  may 
also  schedule  public  hearings. 

(c)  The  Coimcil,  following  review  of 
the  SMZ  monitoring  teams's  report, 
supporting  data,  public  comments,  and 
othe{  relevant  information,  may 
recommend  to  the  Regional  Director  that 
a  SMZ  be  approved.  Such  a 
recommendation  will  be  accompanied 
by  all  relevant  background  information. 

(d)  The  Regional  Director  will  review 
the  Council's  recommendation.  If  the 
Regional  Director  concurs  in  the 
recommendation,  he  or  she  will  publish 
a  proposed  rule  in  the  Federal  Register 
in  accordance  with  the 
recommendations.  If  the  Regional 
Director  rejects  the  Council's 
recommendation,  he  or  she  shall  advise 
the  Council  in  writing  of  the  basis  for 
the  rejection. 

(e)  The  proposed  rule  shall  afford  a 
reasonable  period  for  public  comment. 
Following  a  review  of  public  comments 


and  any  infonnation  or  data  not 
previously  available,  the  Regional 
Director  will  publish  a  final  rule  if  he 
or  she  determines  that  the  establishment 
of  the  SMZ  is  supported  by  the 
substantial  weight  of  evidence  in  the 
administrative  record  and  consistent 
with  the  Magnuson-Stevens  Act  and 
other  applicable  law. 
(PR  Doc.  96-29165  Filed  11-14-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

iSCFRPartll 
[DoefcBt  No.  RM86-2-000I 

Update  of  the  Federal  Energy 
Regulatory  Commission's  Fees 
Schedule  for  Annual  Charges  for  the 
Use  of  Government  Lands 

Issucid  November  8, 1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  update  of  Federal 

land  use  fees. 

summary:  On  May  8. 1987,  the 
Commission  issued  its  final  rule 
amending  Part  11  of  its  regulations 
(Order  No.  469,  52  FR  18201,  May  14, 
1987).  The  final  rule  revised  the  billing 
procedures  for  annual  charges  for 
administering  Part  I  of  the  Federal 
Power  Act,  the  billing  procedures  for 
charges  for  Federal  dam  and  land  use, 
and  the  methodology  for  assessing 
Federal  land  use  charges. 

In  accordance  with  the  Commission's 
regulations,  the  Commission  by  its 
designee,  the  Executive  Director,  is 
updating  its  schedule  of  fees  for  the  use 
of  government  lands.  The  yearly  update 
is  based  on  the  most  recent  schedule  of 
fees  for  the  use  of  linear  rights-of-way 
prepared  by  the  United  States  Forest 
Service.  Since  the  next  fiscal  year  will 
cover  the  period  from  October  1, 1996, 
through  September  30, 1997,  the  fees  in 
this  notice  will  become  effective 
October  1, 1996.  The  fees  will  apply  to 
fiscal  year  1997  annual  charges  for  the 
use  of  government  lands. 
EFFECTIVE  DATE:  October  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Bemier,  Financial  Services 
Division,  Office  of  the  Executive 


Director  and  Chief  Financial  Officer, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  (202)  219-2886. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  11.2, 18  CFR,  the 
land  values  included  in  this  dociunent 
will  be  pubUshed  in  the  Federal 
Register.  In  addition,  the  Commission 
provides  all  interested  persons  an 
opportunity  to  inspect  or  copy  contents 
of  this  dociunent  diuing  normal 
business  hours  in  Room  2A  at  the 
Commission's  Headquarters,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  peraonal  computer  with  a 
modem  by  diaUng  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  QPS, 
set  your  communications  software  to 
19200,  14400, 12000,  9600,  7200, 4800, 
2400  or  1200bps,  full  duplex,  no  parity, 
8  data  bits,  and  1  stop  bit.  The  full  text 
of  this  document  vnll  be  available  on 
OPS  indefinitely  in  ASCII  and 
WordPerfect  5.1  format  for  one  year. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  2A, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

List  of  Sub)ects  in  18  CFR  Part  11 

Electric  power.  Reporting  and 
recordkeeping  requirements. 
Christie  McGue, 

Executive  Director  and  Chief  Financial 
Officer. 

Accordingly,  the  Commission, 
effective  October  1,  1996,  amends  Part 
11  of  Chapter  I,  Title  18  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART  11— [AMENDED] 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r.  42  U.S.C 
7101-7352. 

2.  In  Part  11,  Appendix  A  is  revised 
to  read  as  follows: 


58470      Federal  Regigter  /  Vol.  61.  No.  222  /  Friday.  November  15.  1996  /  Rules  and  Regulations 


Stale 


Colorado 


Appendix  A  to  Part  II 

Fee  Schedule  for  FY  1997 
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Fee  Schedule  for  FY  1997— Continued 


Alabama 
Arkansas 
Anzona  .. 

Calrtomta 


County 


Connecticut 

Flooda  

Georgia  

kteho  


Kansas  .... 

Illinois  

Indiana  .... 
Kentuclcy  . 
Louisiana  . 

Maine  

Michigan  .. 

Minnesota 
Mississippi 
Missoun  ... 
Montana  .. 


Nebraska 

Nevada  

New  Hampshire 
New  Mexico  


New  York  

Nonh  Carolina 
North  Dakota  .. 

Ohio  

Oklahoma 

Oregon  


AM  counties  

All  counties  ' 

Apache.  Cochiae.  Gila.  Graham.  La  Paz.  Mohave.  Navajo.  Pima.  Yav^>ai.  Yuma.  Coconino  norti  of 

Colorado  River. 

Coconino  south  of  Cofcxado  River.  Greenlee.  Maricopa.  Pinal,  Santa  Cruz  

Imperial.  Inyo.  Lassen.  Modoc.  Riverside.  San  Bernardino  !!.!Z!Z!!!!!! 

Siskiyou  *    ' 

Alpine.  Amador.  Ameda.  Butte.  Calaveras.  Colusa,  Contra  Costa.  Del  Norte,  El  Dorado.  Fresno!Gienn! 

HumtxAA.  Kem.  Kings.  Lake.  Madera.  Maripoea.  Mendocino.  Merced.  Mono.  Nape,  Nevada,  Placer. 

Plumas.  Sacramento.  San  Benito,  San  Joaquin.  Santa  Clara.  Shasta.  Sierra.  Solano.  Sonoma. 

Stanislaus.  Sutter.  Tehama.  Tnnity,  Tulare.  Tuolumne.  Yoto.  Yuba. 
Los  Angeles.  Marin.  Monterey.  Orange.  San  Diego.  San  Francisco.  San  Ltis  Obispo.  San  KAateo. 

Santa  Bartara.  Santa  Cruz.  Ventura. 
Adanm.  Arapahoe.  Bent,  Cheyenne.  Crowley.  El  Paso.  Ebert  Huerfano.  Kiowa,  Kit  Carson.  Lincoln. 

Logan.  Moffat  Montezuma.  Morgan,  Pueblo,  Sedgwidt,  Washinglon.  WeU,  Yuma. 
Baca.  Dolores.  Garfiekt  Las  Animas.  Mesa.  Montrose.  Otero.  Prowers.  Rio  Blanco.  Routt.  San  Miguel 
Alamosa.  Archuleta.  Boukler.  Chaflee.  Clear  Creek.  Cone^.  Costilla.  Custer.  Delta.  Denver.  Douglas 

Eagle.  Fremont.  Gilpin.  Grand.  Gunnison.  Hinadaie,  Jacfcaon,  Jefferson.  La  Plata.  Lake.  Larimer,  Min- 
eral. Ouray.  Park.  Pitkin.  Rio  Grande.  Saguache.  San  Juwi,  Sunvnt.  TeNer. 

AM  counties  

Baker.  Bay.  Bradford.  Calhoun.  Clay.  Columbia.  Dixie.  Duval.  Escarrtxa,  Frar*lin,  GaAclBn.  Gitehrist! 

Gulf.  HamiNon.  Holmes.  Jackson.  Jefferson.  Lafayette.  Leon.  Liberty.  Mndnon.  Nassau.  Okak>ossa 

Santa  Rosa.  Suwannee,  Taylor,  Union.  Wakula,  Walton,  Washington. 

AM  ottwr  counties _ 

AM  counties  !...."!.!!"!"^""...! 

Cassia.  Goodhig.  Jerome.  Lncoln.  Minidoka.  Oneida,  Owytiee,  Power.  Twin  FaMs  ""'""'"!""""'"!"""!' 
Ada.  Adama.  Bannock.  Bear  Lake.  Benewah.  Bingham.  Blaine.  Boise.  Bonner.  BonneviUe.  Boundary. 

Butte.  Camas.  Canyon.  Canbou.  Clart<.  Cleanirater.  Custer.  Elmore.  Franklin.  Fremont,  Gem.  Idaho. 

Jefferson.  Kootenai.  LaUh,  Lemhi.  Lewis.  Madison.  Nez  Perce.  Payette.  Shoshone.  Teton   VaHev 

Washington. 
AM  oltw  counties 

Morton _ !....!.."."!!!.""!." i 

AH  counties  !....""!!!!.."!.." 

AM  counties  ""i!!!"!!!."."!."!!"!! 

AM  counties  .............". 

AM  counties .".."!!."11"."!.""!!!!!"!! 

An  counties  '"  " *" 

Alger.  Baraga.  Chippewa,  Dickinson.  Delta.  Gogebic.  Houghton,  Iron.  Keweenaw.  Luce!  liiackinac.  Mar- 
quette, Menomirwe.  Ontonagon.  Schooicnil 
All  ottw  counties 

AM  counties ...!!!."!!!."!!"!!!!!."."1"" 

AM  counties  !.!"!!!.!!"" 

AM  counties  "!!""".".""""".!.."" 

Big  Horn.  Blaine.  Carter.  Cascade.  Chouteau,  Custer.  Daniels,  Dawson.  FiyiorirFirgus.  Garfieid,  Gl^ 

cwr.  QoUen  VaMey.  HMI.  Judith  Basin.  Uberty.  McCone.  Meagher.  Mussetehei.  Petroleum,  PhiMps 

Pondera.  Powder  River.  Praine.  Richland,  Rooeevelt,  Rosebud,  Sherid«i,  Telon.  Toole,  Treasure. 

VaHey.  Wheatland.  Wibaux.  YeOowstone. 
Beaverhead.  Broadwater.  Cartxxi.  Deer  Lodge.  Flathead.  G matin.  Granite.  Jefferson.  Lake.  Lewis  and 

Clark,  bncom.  Madison.  Mineral.  Missoula.  Paik.  PoweM.  RavaM.  Sanders.  Silver  Bow.  Stillwater 

Sweet  Grass. 

AM  counties  •. 

ChurchiM.  Clark.  Eko.  Esmerakla.  Eureka.  HunnboWt.  Lander.  LirexJin.  Lyai.  Mineri 

Washoe.  White  Pine. 

Carson  City,  Douglas.  Storey 

AM  counties  .""'""'"'""'. 

Chaves,  Cuny,  De  Baca,  Dona  Ana.  Eddy.  Grant.  Guadak«>e.  Harding.  HidBigo.  Lea.  Luna,  McKkiiey, 

Otero,  Quay,  Roosevelt.  San  Juan.  Socorro,  Torrarx». 
Rk)  Amba,  Sandoval,  Union _ 

Bemalilto.  Catron,  Cibola.  Colfax.  Uncoln,  Los  Alamos.  Mora.  Saii  Miguel.  SaiitaFe.  Siena.  Ta<»Vfr 
lencia. 

AM  counties  

AM  counties  

AM  counties  _ "!!"""!!. 

AM  counties  _ "  "  ' 

AM  other  counties "    

Beaver,  Cimarron,  Roger  MiMs 

Le  Flore.  McCurtain 

Harney.  Lake.  Malheur 


Texas 


Rate  per 
acre 


S23.86 

17.91 

5.96 

23.86 
11.93 
17.91 
29.83 


35.81 

5.96 

11.93 
23.86 


5.96 
35.81 


59.67 

35.81 

5.96 

17.91 


5.96 
11.93 
17.91 
29.83 
17.91 
35.81 
17.91 
17.91 

23.86 
.17.91 
23.86 
17.91 
5.96 


17.91 


5.96 
2.98 

29.63 

17.91 

5.96 

11.93 
23.86 

23.86 
35.81 

5.96 
23.86 

5.96 
11.93 
17.91 

5.96 


State 


Pennsylvania  .. 
Puerto  Rico  .... 
South  Carolina 
South  Dakota  . 

Tennessee  

Texas  

Utah  


Vermont  

Virginia  

Washington  .... 

West  Virginia  .. 

Wisconsin 

Wyoming  

Al  ottwr  zones 


County 


Baker,  Crook,  Deschutes,  Gilliam,  Grant,  Jefferson,  Klamath,  Morrow,  Sherman,  Umablla.  Union. 

Wallowa,  Wasco,  Wheeler. 

Coos,  Curry,  Douglas,  Jackson,  Josephine 

Benton,  Clackamas,  Clatsop,  Columbia,  Hood  River.  Lane.  Lincoln.  Lirm.  Marion.  Multnomah.  Polk. 

Tillamock,  Washington,  Yamhill. 

AM  counties 

AH 

All  counties „ 

Butte,  Custer,  Fall  River,  Lawrence,  Meade.  Pennington  

AM  other  counties 

AM  counties 

Culberson,  El  Paso,  Hudspeth 

AH  other  counties 

Beaver.  Box  Elder.  Cartxxi.  Duchesne.  Emery,  Garfiekl.  Grand.  Iron.  Jaub.  Kane.  Millard.  San  Juan, 

Tooele,  Uintah,  Wayne. 

Washington 

Cache.  Daggett.  Davis.  Morgan,  Piute,  Rich,  Salt  Lake,  Sanpete,  Sevier.  Sunwnit.  Utah.  Wasatch. 

Weber. 

AH  counties 

AH  counties 

Adams.  Asotin,  Benton,  Chelan,  Columt>ia,  Douglas,  Franklin.  GarfieW.  Grant,  Kittitas.  Klickitat.  Lincoln, 

Okariogan,  Spokane,  Walla  Walla,  Whitman,  Yakima. 

Ferry,  Pend  Oreille,  Stevens 

Callam,  Clartt,  Cowlitz,  Grays  Hartx>r,  IslarxJ,  Jefferson.  King.  Kitsap.  Lewis,  Mason.  Pacific.  Pierce, 

San  Juan,  Skagit,  Skamania,  Snohomish,  Thurston,  Wahkiakum,  Whatcom. 

AHcourrties _ 

AH  counties 

Albany,  Campbell.  Carbon.  Converse,  Fremorrt,  Goshen,  Hot  Springs,  Johnson.  Laramie.  Lincoln, 

Natrona.  Niobrara.  Platte.  Sheridan.  Sut)lette.  Sweetwater,  Uinta,  Washakie. 
Big  Horn,  Crook,  Parte,  Teton,  Weston  , 


Rate  per 
acre 


11.93 

17.91 
23.86 

23.86 
35.81 
35.81 
17.91 

5.96 
23.86 

5.96 
35.81 

5.96 

11.93 


23.86 
23.86 

11.93 

17.91 
23.86 

23.86 

17.91 

5.96 

17.91 
5.09 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  333 
[Docket  No.  95N-0062] 
BIN  Mia-AA01 

Topical  Antimicrobial  Drug  Products 
for  Over-tho-Countar  Human  Use; 
Amendment  of  Final  Monograph  for 
OTC  First  Aid  Antibiotic  Drug  Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  amending  the  monograph  for  over- 
the-counter  (OTC)  first  aid  antibiotic 
drug  products  (the  regulation  that 
establishes  conditions  under  which 
these  drug  products  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded).  The  amendment  adds  a 
warning  statement  concerning  allergic 
reactions  resulting  from  topical 
antibiotic  drug  products  containing 
bacitracin,  bacitracin  zinc,  neomycin, 


neomycin  sulfate,  polymyxin  B,  or 
polymyxin  B  sulfate.  This  final  rule  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  November  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-105), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2304. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  December 
11, 1987  (52  FR  47312),  FDA  issued  a 
final  monograph  for  OTC  first  aid 
antibiotic  drug  products  in  part  333  (21 
CFR  part  333)  subpart  B.  The 
monograph  provides  for  single 
ingredient  products  containing 
bacitracin,  bacitracin  zinc,  neomycin,  or 
neomycin  sulfate  and  various 
combinations  containing  bacitracin, 
neomycin  sulfate,  and  polymyxin  B 
sulfate.  The  monograph  did  not  include 
an  allergy  warning  for  products 
containing  bacitracin  (zinc),  neomycin 
(sulfate),  and  poljnnjrxin  B  (sulfate). 

In  the  Federal  Re^ster  of  February 
14, 1996  (61  FR  5918),  the  agency 
published  a  proposed  amendment  of  the 
monograph  for  OTC  first  aid  antibiotic 
drug  products  to  add  a  new  warning  for 


products  containing  bacitracin  (zinc), 
neomycin  (sulfate),  and  polymyxin  B 
(sulfate).  The  warning  adds  the  words 
"or  if  a  rash  or  other  allergic  reaction 
develops.  Do  not  use  this  product  if  you 
are  allergic  to  any  of  the  ingredients."  in 
the  middle  of  the  existing  warning  in 
§  333.150(c)(2)  that  has  been  used  for  all 
OTC  first  aid  antibiotic  drug  products 
for  years.  The  new  warning  would  read: 

Stop  use  and  consult  a  doctor  if  the 
condition  persists  or  gets  worse,  or  if  a  rash 
or  other  allergic  reaction  develops.  Do  not 
use  this  product  if  you  are  allergic  to  any  of 
the  ingredients.  Do  not  use  longer  than  1 
weelc  unless  directed  try  a  doctor. 

The  agency  includied  this  new 
warning  in  proposed  §  333.150(c)(3) 
under  the  heading  For  any  product 
containing  bacitracin,  bacitmcin  zinc, 
neomycin,  neomycin  sulfate,  polymyxin 
B  and/or  polymyxin  B  sulfate.  The 
agency  retained  the  current  warning  in 
§  333.150(c)(2)  for  products  containing 
chlortetracycline  hydrochloride  and 
tetracycline  hydrochloride  and  added 
the  heading  For  any  products  containing 
chlortetracycline  hydrochloride  or 
tetracycline  hydrochloride  to 
§  333.150(c)(2).  Combinations 
containing  oxytetracycline 
hydrochloride  and  polymyxin  B  sulfate 
in  §  333.120(a)(ll)  and  (a)(12)  would 
use  the  new  warning  in  proposed 
§  333.150(c)(3). 
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Interested  pwrsons  were  invited  to 
submit  comments  on  the  proposal  by 
May  14,  1996.  and  comments  on  the 
agency's  economic  impact 
determination  by  May  14.  1996. 

In  response  to  the  proposed 
monograph  amendment,  one  trade 
association  of  OTC  drug  manufacturers 
submitted  a  comment.  Copies  of  the 
comment  received  are  on  public  display 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Farklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857.  and 
may  be  seen  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  Any  additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  proposed  rule  is  also  on  public 
display  in  the  Dockets  Management 
Branch. 

The  agency  has  considered  the 
comment  in  proceeding  with  this  final 
rule.  A  summary  of  the  comment  with 
FDA's  response  follows. 

II.  Summary  of  the  Comment  Received 

The  comment  supported  the  warning 
language  proposed  by  the  agency  and 
requested  a  technical  clarification  of 
part  of  one  sentence  of  the  warning.  The 
comment  noted  that  in  the  preamble  to 
the  monograph  amendment  (61  FR 
5918).  the  agency  had  stated  a  new 
sentence  as  "Do  not  use  if  you  are 
allergic  to  any  of  the  ingredients."  while 
in  proposed  §  333.150(c)(3)  (61  FR  5918 
at  5920).  the  agency  had  included  the 
words  "this  product"  after  the  word 
"use"  in  this  sentence.  The  comment 
stated  that  the  words  "this  product" 
were  implicitly  understood  in  product 
labeling  and  that  deletion  of  these 
words  would  conserve  label  space.  The 
comment  supported  deletion  of  these 
two  words  and  asked  the  agency  to 
clarify  this  issue  as  soon  as  possible. 

The  agency  concurs  with  the 
comment  that  the  words  "this  product" 
are  implicitly  understood  in  product 
labeling.  While  the  agency  proposed  to 
include  these  two  words  for 
completeness,  the  agency  agrees  that  the 
words  can  be  deleted  without  affecting 
the  meaning  of  the  sentence. 
Accordingly.  §  333.150(c)(3)  in  this  final 
rule  does  not  include  the  words  "this 
product." 

III.  The  Agency's  Final  Conclusions 

The  agency  concludes  that  addition  of 
a  warning  statement  about  the 
possibility  of  allergic  reaciions  to  the 
labeling  of  topical  antibiotic  drug 
products  containing  bacitracin  (zinc), 
neomycin  (sulfate),  and  polymyxin  B 
(sulfate)  would  benefit  consumers  who 
use  these  OTC  drug  products.  The  new 
warning  is  supportable  based  on  the 


adverse  event  reports  discussed  in  the 
proposal  (61  FR  5918). 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  ExecuUve  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

Under  the  Regulatory  Flexibihty  Act, 
if  a  rule  has  a  aignificant  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
imfMct  of  a  rule  on  small  entities.  The 
final  rule  will  generate  a  one-time  label 
modification,  which  can  be 
implemented  at  very  little  cost  by 
manufacturers  at  the  next  printing  of 
labels.  The  agency  is  providing  12 
months  for  this  revision  to  be  made. 
Thus,  this  final  rule  will  not  impose  a 
significant  economic  burden  on  affected 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Commissioner  of  Food  and  Drugs 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
further  analysis  is  required. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  the  labeling 
requirement  in  this  document  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  it  does 
not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  warning  statement  is 
a  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)  (6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefort), 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects  in  21  CFR  Part  333 

Labehng,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  333  is 
amended  as  follows: 

PART  333— TOPICAL  ANTIMICROBIAL 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  333  continues  to  read  as  follows: 

Authority:  Sees.  201,  501.  502.  503.  SOS. 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351,  352,  353. 
3SS.  360.  371).  unless  otherwise  noted. 

2.  Section  333.150  is  amended  by 
adding  a  heading  to  paragraph  (c)(2)  and 
by  adding  new  paragraph  (c)(3)  to  read 
as  follows: 

1333.150    LabeingofllrMaMantlMotie 
dnig  products. 

•  •  •  •  • 

(c)«    •    • 

(2)  For  products  containing 
chlortetracycline  hydrochloride  or 
tetracycline  hydrochloride.  *  •   • 

(3)  For  any  product  containing 
bacitracin,  bacitracin  zinc,  neomycin, 
neomycin  sulfate,  polymyxin  B.  and/or 
polymyxin  B  sulfate.  "Stop  use  and 
consult  a  doctor  if  the  condition  persists 
or  gets  worse,  or  if  a  rash  or  other 
allergic  reaction  develops.  Do  not  use  if 
you  are  allergic  to  any  of  the 
ingredients.  Do  not  use  longer  than  1 
week  unless  directed  by  a  doctor." 

•  *  *  •  • 

Dated:  November  5. 1996. 
WilliaiB  K.  Hubttard, 

Associate  Commissioner  for  Policy  * 
Cowdination. 

(FR  Doc.  96-29302  Filed  11-14-96:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3500 
[Dodcet  No.  FR  4148-F-01] 

Am«ndn>«ntB  to  R«gulatioh  X,  th«  Real 
Estate  Sattlamant  Procadursa  Act 
RagulaHon  (Wlthdratwal  of  Employar^ 
Empioyaa  and  Computar  Loan 
Origination  Systams  (CLOs) 
Exemptions);  Final  Rula 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
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ACTION:  Final  rule. 


SUMMARY:  In  this  final  rule,  the 
Dep>artment  is  implementing  portions  of 
a  final  rule  revising  Regulation  X  that 
was  published  June  7, 1996,  and 
corrected  and  revised  on  August  12, 
1996.  The  Department  had  delayed  the 
effectiveness  of  that  rule  based  on  the 
requirements  of  recent  legislation.  After 
carefully  reviewing  the  legislation, 
however,  the  Department  has 
determined  that  several  portions  of  that 
rule  are  not  affected  by  the  legislative 
delay.  Therefore,  this  final  rule 
implements  those  portions  of  the 
previous  rule.  This  rule  also  makes 
several  technical  revisions  to 
Regulations  X,  some  of  which 
implement  various  provisions  in  the 
recent  legislation. 
EFFECTIVE  DATE:  January  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Williamson,  Director,  Office  of 
Consumer  and  Regulatory  Affairs,  Room 
9146,  telephone  (202)  708-4560;  or,  for 
legal  questions,  Kenneth  A.  Markison, 
Assistant  General  Counsel  for  CSE/ 
RESPA.  Grant  E.  Mitchell,  Senior 
Attorney  for  RESPA.  or  Richard  S. 
Bennett,  Attorney,  Office  of  General 
Counsel,  Room  9262,  telephone  (202) 
708-1550.  (The  telephone  numbers  are 
not  toll-free.)  For  hearing-  or  speech- 
impaired  persons,  these  numbers  may 
be  accessed  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1-600-877-8339.  The  address 
for  the  above-listed  persons  is: 
IDepartment  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410. 

SUPPLEMENTARY  INFORMATION: 

*  Background 

In  the  final  rule  published  on  June  7. 
1996  (61  FR  29238)  entitled 
"Amendments  to  Regulation  X,  the  Real 
Estate  Settlement  Procedures  Act: 
Withdrawal  of  Employer-Employee  and 
Computer  Loan  Origination  Systems 
(CLCis)  Exemptions,"  the  Department 
established  an  elective  date  for  the  rule 
of  120  days  from  publication:  October  7. 
1996.  Subsequently,  on  August  12, 1996 
(61  FR  41944),  the  Department 
published  a  revision  to  a  document 
associated  with  that  rule — Appendix  D, 
the  Controlled  Business  Arrangement 
(CBA)  Disclosure  Statement  Format — in 
order  to  clarify  the  directions  on 
completing  the  format. 

Section  2103  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  (Title  11  of  the  Omnibus 
Consolidated  Appropriations  Act,  1997, 
Pub.  L.  104-208;  approved  September 
30, 1996)  (the  Act)  was  signed  by  the 


President  on  September  30,  1996.  The 
Act  delays  the  effective  date  of  the 
provisions  of  the  June  7, 1996  final  rule 
under  the  Real  Estate  Settlement 
Procedures  Act  (RESPA)  (Pub.  L.  92- 
533;  12  U.S.C.  2601  et  seq.)  concerning 
payments  to  employees  by  their 
employers.  One  such  provision  of  the 
June  7  rule  would  have  eliminated  24 
CFR  3500.14(g)(l)(vii),  which  permits 
"(ajn  employer's  payment  to  its  own 
employees  for  any  referral  activities." 
Section  2103  of  the  Act  provides  that 
this  provision  of  the  Jime  7  rule  shall 
not  take  effect  before  July  31, 1997.  The 
Act  provides  that  the  following 
provisions  also  shall  not  take  effect 
before  July  31,  1997:  (1)  The  exemption 
for  employer  payments  to  managerial 
employees  (§  3500.14(g)(l)(viii)  of  the 
Jime  7  rule);  (2)  The  exemption  for 
employer  payments  to  employees  who 
do  not  perform  settlement  services  in 
any  transaction  (§  3500.14(g)(l){ix)  of 
the  June  7  rule);  and  (3)  The  provision 
clarifying  that  "(a)  payment  by  an 
employer  to  its  own  bona  fide  employee 
for  generating  business  for  that 
employer"  is  permissible 
(§  3500.14{g)(l)(vii)  of  the  Jime  7  rule). 

Although  not  required  by  the  Act,  on 
October  4,  199B  (61  FR  51782),  the 
Department  announced  its 
determination  to  delay  temporarily  the 
effective  date  of  the  entire  June  7  final 
rule,  as  corrected  and  revised  on  August 
12,  and  to  continue  the  prior  provisions 
relating  to  employer-employee 
payments  (as  in  effect  on  May  1,  1996, 
as  required  by  the  Act).  The  reason  for 
the  delay  was  to  provide  the  Department 
with  an  opportunity  to  analyze  the  Act 
and  develop  an  appropriate  time 
schedule  for  establishing  the  effective 
dates  of  the  various  provisions  of  the 
June  7  rule,  as  revised  August  12.  The 
October  4  notice  stated  that  within  30 
days  of  publication  of  that  notice,  the 
Department  would  pubUsh  further 
information  on  this  time  schedule.  That 
notice  was  published  in  the  Federal 
Register  on  November  4.  1996  (61  FR 
56624). 

The  Department  has  reviewed  the  Act 
and  has  determined  that  certain 
portions  of  the  Jime  7  final  rule  and  the 
August  12  technical  revisions  to 
Appendix  D  that  are  not  delayed  by  the 
Act  should  be  made  effective,  subject  to 
further  technical  revisions.  The 
Department  is  issuing  this  final  rule  to 
make  these  provisions  effective  on 
January  14, 1997,  for  the  reasons  stated 
in  the  preambles  to  the  June  7  final  rule 
and  August  12  technical  revision,  to  the 
extent  applicable.  With  respect  to  the 
other  provisions  of  the  June  7  final  rule, 
the  Department  intends  to  act  in 


accordance  with  the  notice  published 
November  4. 1996. 

Provisions  Made  Effective  by  This  Final 
Rule 

One  portion  of  the  June  7  final  rule 
that  this  rule  puts  into  effect  deals  with 
Computer  Loan  Origination  (CLO) 
Systems.  Specifically,  this  rule  makes 
effective  the  withdrawal  of  the  CLO 
exemption  at  24  CFR  3500.14(g)(l)(viii). 
It  also  makes  effective  the  elimination  of 
the  CLO  Fee  Disclosure  form,  which 
previously  was  codified  as  Appendix  E 
to  24  CFR  part  3500.  By  making  these 
provisions  of  the  June  7  rule  effective, 
the  guidance  contained  in  "Statement  of 
Policy  1996-1.  Computer  Loan 
Origination  Systems  (CLOs)," 
concerning  the  applicability  of  RESPA 
to  CLOs.  that  was  also  published  June 
7, 1996  (61  FR  29255).  is  more  fully 
effective.  The  guidance  in  that  statement 
of  policy  is  effective  except  to  the 
limited  extent  that  it  interprets 
provisions  that  are  not  yet  effective, 
such  as  those  provisions  in  the  June  7 
final  rule  changing  the  employer- 
employee  exemption. 

Today's  rule  also  puts  into  effect  the 
revised  Appendix  D  to  part  3500  as 
published  August  12, 1996.  Appendix  D 
contains  what  was  formerly  knowTi  as 
the  "Controlled  Business  Arrangement 
Disclosure  Statement  Format,"  and 
which,  for  the  reasons  explained  below, 
is  redesignated  by  this  rule  as  the 
"Affiliated  Business  Arrangement 
Disclosure  Statement  Format."  Persons 
should  refer  to  the  preamble  of  the 
August  12  technical  revision  for  general 
guidance  and  background  information. 
Finally,  today's  rule  will  make  effective 
conforming  changes  to  §  3500.17  that 
are  necessary  because  of  the 
redesignation  of  Appendix  F  as 
Appendix  E. 

Technical  Revisions  and  Corrections 

This  final  rule  also  makes  several 
technical  revisions  and  corrections  to 
Regulation  X.  The  first  revision  is 
required  by  an  amendment  to  RESPA  in 
section  2103(c)  of  the  Act.  Section 
2103(c)  redesignated  "Controlled 
Business  Arrangements"  as  'Affiliated 
Business  Arrangements"  or  "AfBAs  " 
This  rule  makes  conforming  revisions 
throughout  the  RESPA  regulations  and 
appendices  in  part  3500.  wherever  the 
term  "Controlled  Business 
Arrangement"  app>ears.  including  in 
Appendix  D,  which  is  redesignated  by 
this  rule  as  the  "Affiliated  Business 
Arrangement  Disclosure  Statement 
Format." 

The  second  revision  also  conforms  the 
regulation  to  the  Act.  Section  2103(b)  of 
the  Act  requires  the  Department,  in 
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prescribing  regulations  under  RESPA,  to 
conform  the  exemption  of  business, 
commercial,  or  agricultural  loans  under 
RESPA  to  the  exemption  of  such  loans 
under  the  Truth  In  Lending  Act  (TILA) 
(15  U.S.C.  1601  et  seq.).  The  primary 
effect  of  this  legislative  requirement  is 
to  eliminate  RESPA  coverage  for  1-  to  4- 
family  residential  properties  used  by 
individuals  for  rental  purposes. 
Accordingly,  this  final  rule  amends 
§  3500.5(b)  to  delete  the  sentence 
providing  that  the  exemption  to  RESPA 
for  business  purpose  loans  "does  not 
include  any  loan  to  one  or  more  persons 
acting  in  an  individual  capacity  (natural 
persons)  to  acquire,  refinance,  improve, 
or  maintain  1-  to  4-family  residential 
property  used,  or  to  be  used,  to  rent  to 
other  persons."  By  deleting  this 
sentence.  Regulation  X.  with  respect  to 
the  coverage  of  business,  commercial,  or 
agricultural  loans  under  RESPA  now 
conforms  to  the  coverage  of  such  loans 
under  TILA.  as  required.  Section 
3500.5(b).  as  revised  by  this  rule,  defers 
to  TIIj\  for  interpretation  of  the 
coverage  of  business  purpose  loans. 

Th  s  final  rule  also  withdraws  RESPA 
Inteqiretive  Rule  1995-1.  pubUshed  in 
the  Federal  Reg;iater  on  Feoruary  27. 
1995  (60  FR  10762).  That  interpretive 
rule  had  reaffirmed  the  determination 
set  forth  in  the  Department's  RESPA 
rule,  published  on  February  10.  1994 
(59  FR  6505).  and  amended  on  Mhrch 
30.  1994  (59  FR  14748).  that 
transactions  by  individuals  involving  1- 
to  4-family  residential  rental  properties 
are  covered  by  RESPA.  This 
interpretation  does  not  survive  the 
statutory  amendment  and  no  longer 
represents  the  Department's  position. 

The  third  revision  also  relates  to  the 
Act.  h  revises  §  3500.15(b)(1)  to  make 
reference  to  section  8(c)(4)(A)  of  RESPA. 
which  was  amended  by  section  2103(d) 
of  the  Act.  Section  2103(d)  of  the  Act 
amends  section  8(c)(4)(A)  to  establish 
special  procedures  for  disclosures  of 
afniiated  business  arrangements  in 
conjunction  with  referrals  where  the 
telephone  or  electronic  media  are  used 
in  marketing.  This  rule  makes  clear  that 
the  provisions  of  §3500. 15(b)(1)  shall 
not  apply  to  the  extent  they  are 
inconsistent  with  the  legislative 
amendment.  The  Department  will 
conduct  further  rulemaking  to 
implement  section  2103(d)  of  the  Act. 

This  rule  also  makes  two  technical 
revisions  and  corrections  that  are 
unrelated  to  the  June  7  rule  and  the  new 
Act.  This  rule  revises  the  definition  of 
"Federally  related  mortgage  loan"  in 
§  3500.2.  In  the  March  26.  1996 
streamlining  rule  (61  FR  29238).  the 
Department  promulgated  a  streamlined 
definition  of  this  term  that  incorporated 


the  statutory  language  in  section  3(1)  of 
RESPA  (Pub.  L.  93-533:  12  U.S.C. 
2602(1)).  Consistent  with  the  preamble 
of  the  March  26  rule,  the  Department 
had  not  intended  to  make  any 
substantive  change  in  the  definition. 
Nonetheless,  adoption  of  the 
streamlined  definition  caused  some 
confusion  about  RESPA's  applicability. 
Since  the  former  definition  had 
pertained  for  decades,  the  Department 
has  determined  that  the  best  way  to 
eliminate  the  confusion  is  to  revert  to 
the  definition  that  applied  under 
Regulation  X  prior  to  the  streamlining 
rule,  with  minor  technical  clarifications, 
most  notably,  indicating  that  the  term  is 
used  interchangeably  with  the  term 
"mortgage  loan"  in  the  regulation. 

The  otner  technical  correction 
removes  Appendix  N.  The  preamble  of 
the  March  26  streamlining  rule 
explained  that,  as  part  of  that 
streamlining,  the  Dei>artment  was 
removing  certain  appendices  from 
codification.  The  appendices  to  be 
removed  included  Appendix  N,  "HUD- 
1  Aggregate  Accounting  Adjustment 
Example."  Because  of  an  error  in  the 
amendatory  instructions  of  that  rule  and 
the  April  29.  1996  correction  to  that  rule 
(61  FR  18674).  the  instruction  to  remove 
Appendix  N.  as  specified  in  the 
preamble  to  the  March  26  rule,  was 
omitted.  This  final  rule  includes  those 
instructions  and  removes  Appendix  N 
from  codification.  The  appendices  that 
have  been  removed,  including 
Appendix  N.  are  available  fit)m  the 
Department  as  Public  Guidance 
Documents. 

Persons  should  refer  to  the  preamble 
of  the  |une  7  i^ie  and  August  12 
technical  revision,  both  for  general 
guidance  and  for  additional  background 
on  provisions  that  are  being  made 
effective  by  today's  rule.  The  only 
portions  of  the  June  7  rule  that  are 
affected  by  the  Act  concerning  a  delay 
in  the  effective  date  are  those  provisions 
identified  as  §  3500.14(g)(1)  (viiHix), 
for  which  the  effective  date  has  been 
delayed. 

fustification  for  Final  Rulemaking 

The  Department  generally  publishes  a 
rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
regulations  on  rulemaking  in  24  CFR 
part  10.  Part  10  provides  for  exceptions 
from  this  general  rule,  however,  when 
the  agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest  "  (24  CFR  10.1). 

This  final  rule  establishes  the 
effective  date  for  certain  provisions  in 


the  June  7, 1996  final  rule,  for  which  the 
Department  has  already  solicited  public 
comments.  This  rule  also  makes  several 
technical  revisions  or  clarifications  to 
the  RESPA  regulations  that  strictly 
conform  with  the  requirements  of  the 
Act;  the  Department  is  not  exercising 
any  new  regulatory  discretion. 
Therefore,  the  Department  finds  that 
good  cause  exists  to  publish  this  rule  for 
effiect  without  first  soliciting  public 
comments,  in  that  prior  public 
procedure  would  be  unnecessary. 

Finding*  and  Certifications 

Paperwork  Reduction  Act 

The  regulations  implementing  the 
statutory  requirement  for  a  disclosure 
regarding  "affiliated"  business 
arrangements  are  in  24  CFR  3500.15(b). 
In  accordance  with  the  emergency 
processing  procedures  in  5  CFR 
1320.13.  the  information  collection 
requirements  in  §  3500.15(b)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  and  assigned  OMB  control 
number  2502-0516.  The  Department 
provided  notice  of  the  estimate  of  the 
average  burden  of  the  collection,  and 
solicited  public  comments  on  this 
estimate,  on  August  12, 1996  (61  FR 
44990).  The  Department  is  in  the 
process  of  seeking  OMB  approval  of  the 
information  cc' lection  requirements 
through  the  regular  processing 
procedures  in  5  CFR  part  1320;  the 
regular  approval  number,  when 
assigned,  will  be  annoimced  by  separate 
notice  in  the  Federal  Register.  An 
agency  may  not  conduct  or  sponsor,  and 
a  [>erson  is  not  required  to  respond  to, 
a  collection  of  information  unless  the       x 
collection  displays  a  valid  control 
number. 

This  final  rule  does  not  impose 
additional  information  collection 
requirements,  nor  does  it  substantively 
change  the  information  collection 
requirements  in  §  3500.15(b)  issued  in 
the  June  7,  1996  final  rule  (61  FR 
29238),  and  corrected  and  revised  on 
August  12,  1996  (61  FR  41944).  The 
only  effect  of  this  rule  upon  the 
information  collection  requirements  is 
to  redesignate  the  term  "controlled 
business  arrangements"  as  "affiliated 
business  arrangements,"  in  accordance 
with  section  2103(c)  of  the  Act. 

Environmental  Impact 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  was 
made  at  the  time  of  the  development  of 
the  June  7.  1996  final  rule  (61  FR 
29238),  in  accordance  with  HUD 
regulations  in  24  CFR  part  SO 
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implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  That  finding 
continues  to  apply  to  this  final  rule,  and 
is  available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
General  Counsel,  the  Rules  Docket 
Clerk,  room  10276,  451  Seventh  Street. 
SW.  Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  other  than 
those  impacts  specifically  required  to  be 
applied  universally  by  the  RESPA 
statute. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  tmder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  final  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  Promulgation  of  this  rule  amends 
the  applicable  regulatory  requirements 
pursuant  to  statutory  direction. 

Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 


List  of  Subjects  in  24  CFR  Part  3500 

Consumer  protection,  Condominiimis, 
Housing,  Mortgages,  Mortgage  servicing. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  Interpretive  Rule  1995-1. 
published  in  the  Federal  Register  on 
February  27,  1995  (60  FR  10762),  is 
removed;  and  part  3500  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

1.  The  authority  citation  for  24  CFR 
part  3500  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  2601  et  seq.;  28  U.S.C 
2461  note:  42  U.S.C.  3535(d). 

2.  In  §  3500.2,  paragraph  (b)  is 
amended  by  revising  the  definition  of 
"Federally  related  mortgage  loan"  to 
read  as  follows: 

§3500.2    Definitions. 

***** 

Federally  related  mortgage  loan  or 
mortgage  loan  means  as  follows: 

(1)  Any  loan  (other  than  temporary 
financing,  such  as  a  construction  loan): 

(i)  That  is  secured  by  a  first  or 
subordinate  lien  on  residential  real 
property,  including  a  refinancing  of  any 
secured  loan  on  residential  real  property 
upon  which  there  is  either: 

(A)  Located  or,  following  settlement, 
will  be  constructed  using  proceeds  of 
the  loan,  a  structure  or  structures 
designed  principally  for  occupancy  of 
from  one  to  four  families  (including 
individual  units  of  condominiums  and 
cooperatives  and  including  any  related 
interests,  such  as  a  share  in  the 
cooperative  or  right  to  occupancy  of  the 
unit);  or 

(B)  Located  or,  following  settlement, 
will  be  placed  using  proceeds  of  the 
loan,  a  manufactured  home;  and 

(ii)  For  which  one  of  the  following 
paragraphs  applies.  The  loan: 

(A)  Is  made  in  whole  or  in  part  by  any 
lender  that  is  either  regulated  by  or 
whose  deposits  or  accounts  are  insured 
by  any  agency  of  the  Federal 
Government; 

(B)  Is  made  in  whole  or  in  part,  or  is 
insured,  guaranteed,  supplemented,  or 
assisted  in  any  way: 

(1)  By  the  Secretary  or  any  other 
officer  or  agency  of  the  Federal 
Government;  or 

[2)  Under  or  in  connection  with  a 
housing  or  urban  development  program 
administered  by  the  Secretary  or  a 
housing  or  related  program 
administered  by  any  other  officer  or 
agency  of  the  Federal  Government; 


(C)  Is  intended  to  be  sold  by  the 
originating  lender  to  the  Federal 
National  Mortgage  Association,  the 
Government  National  Mortgage 
Association,  the  Federal  Home  Loan 
Mortgage  Corporation  (or  its  successors), 
or  a  financial  institution  from  which  the 
loan  is  to  be  purchased  by  the  Federal 
Home  Loan  Mortgage  Corporation  (or  its 
successors); 

(D)  Is  made  in  whole  or  in  part  by  a 
"creditor",  as  defined  in  section  103(f) 
of  the  Consumer  Credit  Protection  Act 
(15  U.S.C.  1602(f)),  that  makes  or  invests 
in  residential  real  estate  loans 
aggregating  more  than  Si, 000,000  per 
year.  For  purposes  of  this  definition,  the 
term  "creditor"  does  not  include  any 
agency  or  instrumentalijtv  of  any  State, 
and  the  term  "residential  real  estate 
loan"  means  any  loan  secured  by 
residential  real  property,  including 
single-family  and  multifamily 
residential  property; 

(E)  Is  originated  either  by  a  dealer  or, 
if  the  obligation  is  to  be  assigned  to  any 
maker  of  mortgage  loans  specified  in 
paragraphs  (l)(ii)  (A)  through  (D)  of  this 
definition,  by  a  mortgage  broker;  or 

(F)  Is  the  subject  of  a  home  equity 
conversion  mortgage,  also  frequently 
called  a  "reverse  mortgage."  issued  by 
any  maker  of  mortgage  loans  specified 
in  paragraphs  (l)(ii)  (A)  through  (D)  of 
this  definition. 

(2)  Any  installment  sales  contract, 
land  contract,  or  contract  for  deed  on 
otherwise  qualifying  residential 
property  is  a  federally  related  mortgage 
loan  if  the  contract  is  funded  in  whole 
or  in  part  by  proceeds  of  a  loan  made 
by  any  maker  of  mortgage  loans 
specified  in  paragraphs  (l)(ii)  (A) 
through  (D)  of  this  definition. 

(3)  If  the  residential  real  property 
securing  a  mortgage  loan  is  not  located 
in  a  State,  the  loan  is  not  a  federally 
related  mortgage  loan. 

***** 

S  3500.5    [Amended] 

3.  Section  3500.5  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§3500.5    Coverage  of  RESPA. 

***** 

(b)*  •  * 

(2)  Business  purpose  loans.  An 
extension  of  credit  primarily  for  a 
business,  commercial,  or  agricultural 
purpose,  as  defined  by  Regulation  Z,  12 
CFR  226.3(a)(1).  Persons  may  rely  on 
Regulation  Z  in  determining  whether 
the  exemption  applies. 
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§3500.7    [AtTwnded] 

4.  In  «j  3500.7.  paragraph  (e)(3)  is 
amended  bv  removing  the  phrase  "a 
controlled",  and  by  adding  in  its  place 
the  phrase  "an  affiliated" 

§3500.8    (Am«n<todl 

5.  In  §  3500  8.  the  fourth  sentence  of 
paragraph  (c)(2)  is  amended  by 
removing  the  reference  "Appendix  F". 
and  by  adding  in  its  place  the  reference 
"Appendix  E". 

§3500.13    [Amendwl] 

6.  In  §3500.13,  paragraph  (b)(2)  is 
amended  by  removing  the  word 
"controlled"  wherever  it  appears,  and 
by  adding  in  its  place  the  word 
"affiliated" 

§3500.14    [AmeiHtod] 

7.  In  §3500.14,  paragraph  (g)  is 
amended  by  removing  paragraph 
(g)(l)(viii),  by  adding  the  word  "or"  at 
the  end  of  paragraph  (g)(l)(vi);  and  by 
removing  the  phrase  ";  or"  at  the  end  of 
paragraph  (g)(l)(vii),  and  by  adding  in 
its  place  a  period. 

8  Section  3500.15  is  amended  as 
follows; 

a.  The  section  heading  is  revised  as 
set  forth  below; 

b.  Paragraph  (a)  is  amended  by 
removing  the  phrase  "A  controlled", 
and  by  adding  in  its  place  the  phrase 
"An  affiliated"; 

c.  The  first  sentence  of  the 
introductory  text  of  paragraph  (b)(1)  is 
amended  by  removing  the  word 
"Controlled",  and  by  adding  in  its  place 
the  word  "Affiliated"; 


d.  Paragraph  (b)(3)(i)  is  amended  by 
removing  the  phrase  "a  controlled"  and 
adding  in  its  place  the  phrase  "an 
affiliated";  and 

e.  The  introductory  text  of  paragraph 
(b)  is  amended  by  removing  the  phrase 
"A  controlled",  and  by  adding  in  its 
place  the  phrase  "An  affiliated";  and  is 
further  amended  by  adding  a  new 
sentence  at  the  end  of  the  introductory 
text,  to  read  as  follows: 

§3500.15    Afnilat*d  biJSin«M 
arrangeiTMnt*. 

***** 

(b)  *   *   *  Paragraph  (b)(1)  of  this 
section  shall  not  apply  to  the  extent  it 
is  inconsistent  with  section  8(c)(4)(A)  of 
RESPA  (12  U.S.C.  2607(c)(4)(A)). 


§3500.17    [Ammxtod] 

9.  Section  3500.17  is  amended  as 
follows: 

a.  In  paragraph  (b),  the  last  sentence 
of  the  definition  of  "Aggregate  (or) 
composite  analysis"  and  the  last 
sentence  of  the  definition  of  "Single- 
item  analysis"  are  amended  by 
removing  the  references  "Appendix  F", 
and  by  adding  in  their  place  the 
references  "Appendix  E"; 

b.  In  paragraph  (c)(l)(i),  the  second 
sentence  is  amended  by  removing  the 
reference  "appendix  F",  and  by  adding 
in  its  place  the  reference  "Appendix  E"; 
and 

c.  In  paragraph  (d)(l)(ii),  the  last 
sentence  is  amended  by  removing  the 
reference  "Appendix  F",  and  by  adding 
in  its  place  the  reference  "Appendix  E". 


Appendix  B  to  Part  3500    [Amended] 

10.  Appendix  B  to  part  3500  is 
amended  as  follows: 

a.  In  Illustration  7,  "Comments",  the 
first  sentence  is  amended  by  removing 
the  phrase  "a  controlled,"  and  by 
adding  in  its  place  the  phrase  "an 
afTiliated":  and  the  third  and  last 
sentences  are  amended  by  removing  the 
word  "controlled",  and  by  adding  in  its 
place  the  word  "affiliated"; 

b.  In  Illustration  8,  "Comments",  the 
first  sentence  is  amended  by  removing 
the  word  "CBA",  and  by  adding  in  its 
place  the  phrase  "affiliated  business 
arrangement"; 

c.  In  Illustration  9.  "Comments",  the 
first  sentence  is  amended  by  removing 
the  phrase  "a  controlled",  emd  by 
adding  in  its  place  the  phrase  "an 
affiliated"; 

d.  In  Illustration  10,  "Comments",  the 
first  and  second  sentences  are  amended 
by  removing  the  phrase  "a  controlled", 
and  by  adding  in  its  place  the  phrase 
"an  affiliated";  and  the  second  sentence 
is  further  amended  by  removing  the 
phrase  "the  controlled",  and  by  adding 
in  its  place  the  phrase  "the  a^iliated"; 
and 

e.  In  Illustration  11.  "Facts",  the  last 
sentence  is  amended  by  removing  the 
phrase  "a  controlled",  and  by  adding  in 
its  place  the  phrase  "an  affiliated";  and 
in  Illustration  11.  "Comments",  the 
second  sentence  is  amended  by 
removing  the  word  "controlled",  and  by 
adding  in  its  place  the  word  "affiliated". 

11.  Appendix  D  to  part  3500  is 
revised  to  read  as  follows: 

BILUNO  COOC  421»-27-C 
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APPBMDZZ  D  TO  PART  3500 
Affiliat:ed  Business  Arrangement  Diacloaure  Statement  Format 

Wotiee 


To: 


Property: 


From: 


(Entity  Making  Statement] 


Date: 


This  is  to  give  you  notice  that 

relationship  with  [settlement  services  provider (s)1 


[referring  oartvl 


has  a  business 


[Describe  the 
nature  of  the  relationship  between  the  referring  party  and.   the  provider (s), 
including  percentage  of  ownership  interest,  if  applicadDle .]   Because  of  this 

relationship,  this  referral  may  provide  [referring  party  1 a 

f  inaincial  or  other  benefit . 

[A.]   Set  forth  below  is  the  estimated  charge  or  range   of  charges  for 
the  settlement  services  listed.   You  are  NOT  required  to  use  the  listed 
provider (s)  as  a  condition  for  [settlement  of  your  loan  on]  [or]  [purchase, 
sale,  or  refinance  of]  the  subject  property.   THERE  ARE  FREQUENTLY  OTHER 
SETTLEMENT  SERVICE  PROVIDERS  AVAILABLE  WITH  SIMILAR  SERVICES.   YOU  ARE  FREE  TO 
SHOP  AROUND  TO  DETERMINE  THAT  YOU  ARE  RECEIVING  THE  BEST  SERVICES  AND  THE  BEST 
RATE  FOR  THESE  SERVICES. 


[provider  and  settlement  service! 


[charge  or  range  of  charges! 


[B.]   Set  forth  below  is  the  estimated  charge  or  range  of  charges  for 
the  settlement  services  of  an  attorney,  credit  reporting  agency,  or  real 
estate  appraiser  that  we,  as  your  lender,  will  require  you  to  use,  as  a 
condition  of  your  lo£m  on  this  property,  to  represent  our  interests  in  the 
trauisaction. 


[provider  and  settlement  service! 


[charge  or  range  of  charges! 


ACKNOWLEDGMENT 

I/we  have  read  this  disclosure  form,  and  understand  that 

[referring  party! is  referring  me /us  to  purchase  the  above -described 

settlement  service (s)  and  may  receive  a  finemcial  or  other  benefit  as  the 
result  of  this  referral . 


Signature 
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(INSTRUCTIONS  TO  PREPARER:]       [Use  paragraph  A  for  referrals  other  than  those 
by  a   lender  to  an  attorney,    a  credit  reporting  agency,    or  a  real  estate 
appraiser   that   a   lender   is   requiring  a  borrower   to  use   to  represent   the 
lender's   interests   in  the   transaction.      Use  paragraph  B  for  those  referrals   to 
an  attorney,    credit   reporting  agency,    or  real   estate   appraiser   that   a   lender 
is  requiring  a  borrower  to  use   to  represent   the   lender's   interests   in  the 
transaction.      When  applicable,    use  both  paragraphs.      Specific  timing  rules  for 
delivery  of   the  affiliated  business  disclosure   statement  are   set  forth  in  24 
CFR  3500.15(b) (1)    of  Regulation  X) .     These  INSTROCTIONS  TO  PREPARER  should  not 
appear  on  the   statement . ] 
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Appendix  E  to  part  3500    [Ramoved] 

12.  Appendix  E  to  part  3500  is 
removed. 

Appendix  F  to  part  3500    [Radesignatod] 

13.  Appendix  F  to  part  3500  is 
redesignated  as  Appendix  E  to  part 
3500. 

Appendix  N  to  part  3500    [Removed]    ■ 

14.  Appendix  N  to  part  3500  is 
removed. 

Dated:  November  8, 1996. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 

(FR  Doc.  96-29278  Filed  11-14-96;  8:45  am) 
BILUNO  CODE  4210-27-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  December  1996. 
EFFECTIVE  DATE:  December  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024  (202-326-4179 
for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 


assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
ourent  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
aimuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
December  1996. 

For  annuity  benefilts,  the  interest 
assumptions  will  be  6.00  percent  for  the 
first  20  years  following  the  valuation 
date  and  4.75  percent  thereafter.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  4.75  percent  for  the  period 
during  which  a  benefit  is  in  pay  status, 
4.08  percent  during  the  seven-year 
period  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.00 
percent  during  any  other  years 
preceding  the  benefit's  placement  in  pay 
status.  The  above  annuity  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  November  1996)  of  .20 
percent  for  the  first  20  years  following 
the  valuation  date  and  are  otherwise 
imchanged.  The  lump  sum  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  November  1996)  of  .25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  for  the  seven 
years  directly  preceding  that  period; 
they  are  otherwise  imchanged. 

llie  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assiunptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 


Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  December  1996,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subiects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  hereby  amended  as 
follows: 

PART  4044— [AMENDED] 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302fb)(3), 
1341.  1344,  1362. 

Appendix  B  to  Part  4044 — [Amended] 

2.  In  appendix  B.  a  new  entry  is 
added  to  Table  I.  and  Rate  Set  38  is 
added  to  Table  II.  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  imchanged. 

Appendix  B  to  Part  4044 — Interest 
Rates  Used  to  Value  Annuities  and 
Lump  Sums — Table  L — Annuity 
Valuations 

[This  table  sets  forth,  for  each  indicated 
calendar  month,  the  interest  rates 
(denoted  by  ii,  i2,  *   *   *  ,  and  referred 
to  generally  as  ij  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to 
be  in  effect  after  the  last  listed 
aimiversary  date.] 


For  valuation  dates  occurring  in  the  month— 

The  values  of 

i,are: 

i. 

Fort= 

ii 

Fort= 

ii 

For  t= 

•                                                           •                                                           • 

December  1996  

• 

.0600 

1-20 

• 

.0475 

• 

>20 

N/A 

N/A 

Table  O. — Lump  Sum  Valuations 

[In  using  this  table:  (1)  For  benefits  for 
which  the  participant  or  beneficiary  is 


entitled  to  be  in  pay  status  on  the 
valuation  date,  the  immediate  annuity 
rate  shall  apply;  (2)  For  benefits  for 
which  the  deferral  period  is  y  years 


(where  y  is  an  integer  and  0<y<ni), 
interest  rate  i|  shall  apply  from  the 
valuation  date  for  a  period  of  y  years, 
and  thereafter  the  immediate  annuity 
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rate  shall  apply:  (3)  For  benefits  for 
which  the  deferral  period  is  y  years 
(where  y  is  an  integer  and  ni<yl  ni-fni). 
interest  rate  12  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni 
years,  interest  rate  ii  shall  apply  for  the 


following  ni  years,  and  thereafter  the 
inunediate  annuity  rate  shall  apply:  (4) 
For  benefits  for  which  the  deferral 
period  is  y  years  (where  y  is  an  integer 
and  y>ni-»'n2).  interest  rate  ia  shall  apply 
from  the  valuation  date  for  a  period  of 


y  -  ni  -  n}  years,  intnest  rate  i2  shall 
apply  for  the  follo%ving  n2  years,  interest 
rate  il  shall  apply  for  the  following  ni 
years,  and  thereafter  the  inunediate 
annuity  rate  shall  apply.) 


Rate  set 


For  plans  wttti  a  valuation 
dale 


On  or  after 


Before 


Immodtate 

annuity  rate 

(peroant) 


Oetarrad  annuities  (percent) 


nj 


38 


12-1-«6 


01-1-97 


4.75 


4.00 


4.00 


4.00 


Issued  in  Washington,  DC.  on  this  12th  day 
of  November  1996. 
Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  96-29336  Filed  11-14-96;  8:45  am) 

aiLLMQ  COOC  77W-01-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Asaets  Control 
31  CFR  Part  560 

Iranian  Tranaactlons  Regulatlona 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Department  of  the 
Treasury  is  amending  the  Iranian 
Transactions  Regulations  to  clarify  the 
reporting  requirement  in  §560.603  for 
oil-related  transactions. 
EFFECTIVE  DATE:  November  14,  1996. 
FOn  FURTHER  rNFORMATlON  CONTACT: 
Loren  L.  Dohm,  Chief.  Blocked  Assets 
Division  (tel  :  202/622-2440).  or 
William  B.  Hoffman.  Chief  Counsel  (tel.: 
202/622-2410).  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
Washington.  DC  20220. 
SUPPI.EMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  WordPerfect  5.1. 
ASCII,  and  Adobe  Acrobat^^^  readable 
(•.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page),  Telnet,  or  FTP 
protocol  is:  fedbbs.access.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCII  format  without 


charge  from  Treasury's  Electronic 
Library  ("TEL")  in  the  "Business,  Trade 
and  Labor  Mall  '  of  the  Fed  World 
bulletin  board.  By  i^odem.  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93.3);  World  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 
http://www.ustreas.gov/treasury/ 
services/fac/fac.html.  or  in  fax  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
touch  tone  telephone. 

Background 

In  Executive  Order  12957  of  March 
15,  1995  (60  FR  14615,  March  17.  1995), 
President  Clinton  declared  a  national 
emergency  with  respect  to  the  actions 
and  policies  of  the  Government  of  Iran 
and  imposed  sanctions  against  Iran 
supplementing  those  which  were 
imposed  in  1987,  invoking  the 
authority,  inter  alia,  of  the  International 
Emergency  Economic  Powers  Act  (50 
use.  1701-06  —  "lEEPA").  The 
President  substantially  supplemented 
and  amended  those  sanctions  in 
Executive  Order  12959  of  May  6,  1995 
(60  FR  24757,  May  9,  1995),  invoking 
the  authority,  inter  alia,  of  lEEPA  and 
the  International  Security  and 
Development  Cooperation  Act  of  1985 
(22  U.S.C.  2349aa-9).  In  implementation 
of  these  orders,  the  Office  of  Foreign 
Assets  Control  amended  the  Iranian 
Transactions  Regulations  in  September 
1995  (60  FR  47061,  September  11.  1995 
—  the  "Regulations"). 

This  final  rule  further  amends  the 
Regulations  to  clarify  that  the  scope  of 
the  reporting  requirement  in  §  560.603 
extends  beyond  transactions  directly 
involving  crude  oil  or  natural  gas  to 


include  transactions  involving 
petrochemicals  and  the  provision  of 
goods  and  services  related  to  the 
financing,  lifting,  transporting,  insuring, 
refining  or  processing  of  crude  oil, 
natural  gas  and  petrochemicals, 
including  the  sale  to  Iran  of  oilfield 
supplies  or  equipment. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  elective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  does 
not  apply. 

Ust  Of  Subiects  In  31  CFR  Part  560 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Banking  and  finance,  Exports,  Foreign 
trade.  Imports,  Information, 
Investments,  Iran,  Loans.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Services.  Specially 
designated  nationals.  Terrorism, 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  560  is  amended 
as  follows: 

PART  560— IRANIAN  TRANSACTIONS 
REGULATIONS 

1 .  The  authority  section  is  revised  to 
read  as  follows: 

Authority:  50  U.S.C.  1701-1706:  50  U.S.C. 
1601-1651;  22  U.S.C.  2349aa-9;  Pub.  L.  104- 
132.  no  Stat.  1214,  1254  (18  U.S.C.  2332d); 
Pub.  L  101-410, 104  Stat.  890  (28  U.S.C. 
2461  note);  3  U.S.C.  301;  E.O.  12613,  52  FR 
41940.  3  CFR.  1987  Comp.,  p.  256:  E.O. 
12957,  60  FR  14615,  3  CFR,  1995  Comp.,  p. 
332;  I.O.  12959.  60  FR  24757.  3  CFR.  1995 
Comp.,  p.  356. 

Subpart  F— Reports 

2.  Section  560.603  is  amended  by 
revising  paragraph  (f)(;:)  to  read  as 
follows: 
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1560.603    Reports  on  oil  transactions 
•ngagad  In  by  forslgn  sffWatas. 

(f)  •  •  ' 

(2)  The  term  "reportable  transaction" 
includes: 

(i)  Any  purchase,  sale,  or  swap  of 
Iranian-origin  crude  oil,  natural  gas,  or 
petrochemicals; 

(ii)  The  provision  of  goods  or  services 
to  Iran  or  the  Government  of  Iran 
relating  to  the  financing,  lifting, 
transporting,  insuring,  refining  or 
processing  of  crude  oil,  natural  gas,  or 
petrochemicals,  including  oilfield 
supplies  or  equipment. 

Dated:  October  24, 1996. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  October  25, 1996. 
James  E.  Johnson, 
Assistant  Secretary  (Enforcement). 
[FR  Doc.  96-29276  Filed  11-14-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WV035-6006;  FRL-564»-«l 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia:  Approval  of  PM-10 
Implementation  Plan  for  the  Follansbee 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  West  Virginia. 
The  intended  effect  of  this  action  is  to 
approve  corrections  to  the  moderate 
area  SIP  for  the  Follansbee  PM-10 
nonattainment  area.  These  revisions 
were  submitted  to  address  plan 
deficiencies  that  were  identified  by  EPA 
in  a  final  limited  disapproval  of 
particulate  matter  plans  published  in 
the  Federal  Register  on  July  25. 1994. 
EPA  is  approving  these  revisions  and 
terminating  the  potential  for  sanctions 
that  resulted  from  the  deficiencies 
identified  in  the  rulemaking  of  July  25, 
1994.  This  action  is  being  taken  imder 
section  110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  is 
tffective  on  December  16, 1996. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 


Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
the  West  Virginia  Department  of 
Environmental  Protection,  Office  of  Air 
Quality,  1558  Washington  Street,  East, 
Charleston.  West  Virginia,  25311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Casey.  (215)  566-2194.  at  the 
EPA  Region  m  address  above  (Mailcode 
3AT22)  or  via  e-mail  at 
casey.thomas@epamail.epa.gov. 
SUPPLEMENTARY  INFORMAXION: 

L  Background 

On  November  15. 1991,  West  Virginia 
submitted  a  moderate  area  PM-10  SIP  to 
EPA  for  the  purpose  of  meeting  Clean 
Air  Act  (Act)  requirements  as  they 
pertained  to  he  Follansbee,  West 
Virginia  PM-10  nonattainment  area.  On 
July  25, 1994,  EPA  took  simultaneous 
limited  approval  and  limited 
disapproval  actions  on  the  1991 
submittal  (59  FR  37696i).  EPA  approved 
the  submittal  for  reasonably  available 
control  measures  (RACM),  including 
reasonably  available  control  technology 
(RACT);  incorporating  the  enforceable 
provisions  of  the  submittal  into  Federal 
regulations;  and  for  meeting  other 
requirements  of  the  Act.  EPA 
disapproved  the  1991  submittal  because 
it  did  not  demonstrate  that  the  plan  was 
sufficient  to  attain  national  ambient  air 
quality  standards  (NAAQS)  for  PM-10 
and  for  meeting  Act  requirements 
regarding  .emissions  inventories.  See  the 
July  25, 1994  Federal  Register 
document  for  more  detail. 

On  November  22, 1995,  West  Virginia 
submitted  to  EPA  additions  to  its  1991 
attainment  demonstration  and 
emissions  inventory  for  the  purpose  of 
correcting  the  deficiencies  in  the  1991 
SIP  submittal.  On  February  5,  1996,  EPA 
proposed  approval  (61  FR  4246)  of  the 
1995  revisions  and,  on  that  same  day, 
published  (61  FR  4216)  an  interim  final 
determination  indicating  that  EPA  was 
suspending  the  application  of  sanctions 
that  could  have  resulted  from  the  EPA's 

1994  disapproval  of  the  1991  submittal. 
.  Today's  final  action  terminates  the 

sanctions  and  FIP  clocks  commenced  on 
July  24,  1994. 

Public  Comment:  EPA  received  no 
comments  regarding  the  February  5, 

1995  proposal  and  interim  final 
determination. 

II.  Final  Action 

EPA  is  approving  West  Virginia's 
November  22, 1995  submittal  as  a 
revision  to  the  West  Virginia  SIP. 

Nothing  in  this  action  should  be 
construed  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  .and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiiity  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  USEPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State. 
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local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  moat  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  setior.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  se«-1or.  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defmed  by  5 
U  S.C.  804(2). 

E  Petitions  for  Judicial  Re\'iew 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  approval  of  West  Virginia's 
Follansbee  PM-10  SIP  must  be  filed  in 
the  United' States  Court  of  Appeals  for 
the  appropriate  circuit  by  January  14. 
1997  Filings  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  approval  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effetiiveness  of 
such  rule  or  ac-tion.  This  action  may  not 
be  challenged  later  in  pro<:eedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter. 


Dated:  October  31. 1996. 
SUnWy  L  LMkcmki. 
Acting  Regional  Administrator,  Region  ID. 

Chapter  I.  title  40.  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-767tq. 

Subpart  XX— West  Virginia 

2.  Section  52.2522  is  amended  by 
adding  p>aragraph  (g)  to  read  as  follows: 

S  52.2S22    Approval  eWua. 

•         *        «        •        * 

(g)  The  Administrator  approves  West 
Virginia's  November  22,  1995  SIP 
submittal  for  the  Follansbee.  West 
Virginia  PM-10  nonattainment  area  as 
fulfilling  the  section  189(a)(1)(B) 
requirement  for  a  demonstration  that  the 
plan  is  sufficient  to  attain  the  PM-10 
NAAQS. 

|FR  Doc.  96-29193  Filed  11-14-96;  8:45  am) 
MLuiiO  OOM 


40  CFR  Parts  52  and  81 

PN72-1«:  FRL-6647-0] 


Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  action.  EPA  is 
approving  two  redesignation  requests 
submitted  by  the  State  of  Indiana.  On 
March  14.  1996.  Indiana  requested  that 
a  portion  of  Marion  County  be 
redesignated  to  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  sulfur  dioxide  (SO2).  On 
fune  17.  1996,  Indiana  requested  that 
portions  of  LaPorte  and  Wayne  Counties 
and  all  of  Vigo  County  be  redesignated 
to  attainment  for  SO2.  The  EPA  is  also 
approving  the  maintenance  plans  for 
Marion.  LaPorte.  Vigo,  and  Wayne 
Counties,  which  were  submitted  with 
the  redesignation  requests  to  ensure 
maintenance  of  the  NAAQS.  Subsequent 
to  this  approval.  Marion.  LaPorte.  Vigo, 
and  Wayne  Counties  are  each 
designated  attainment  in  their  entirety. 
DATES:  The  "direct  final"  is  effective  on 
January  14, 1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  Environmental 


Protection  Agency,  Region  5,  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone  Ryan 
Bahr  at  (312)  353-4366  before  visiting 
the  Region  5  Office.) 

Written  comments  should  be  sent  to: 
).  Elmer  Bortzer,  Chief.  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J).  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard,  Qiicago.  Illinois  60604. 
FOR  FURTHER  MFOmiATKM  CONTACT: 
Ryan  Bahr  at  (312)  35^-4366. 

SUPPLEHrarrARY  INFORMATION: 

I.  Background 

The  NAAQS  for  SO2  consist  of  two 
standards:  a  primary  standard  for  the 
protection  of  public  health  and  a 
secondary  standard  for  the  protection  of 
public  welfare.  The  primary  SO2 
standard  consists  of  a  24-hour 
maximum  and  an  annual  arithmetic 
mean  ambient  SO2  concentration.  The 
secondary  standard  consists  of  a  3-hour 
maximum  ambient  SO2  concentration. 
(See  40  CFR  50.2-50.5) 

On  March  3, 1978  (43  FR  40412). 
Marion  County  was  designated 
nonattainment  for  SO2  based  on 
monitored  violations  of  the  24-hour 
standard  and  modeled  violations  of  both 
the  annual  and  24-hour  standards  (43 
FR  8962).  Also  on  March  3.  1978.  a 
portion  of  LaPorte  County  bordered  by 
Lake  Michigan,  the  State  of  Michigan, 
Porter  County  and  Interstate  94  was 
designated  as  nonattairunent  for  both 
the  primary  and  the  secondary  SO2 
standards,  due  to  measured  and 
modeled  violations  of  the  SOj  NAAQS. 
On  the  same  date,  Vigo  County  was 
designated  as  nonattainment  of  the 
primary  SO2  standard  because  of 
monitored  violations,  and  Wayne 
County  was  designated  nonattainment 
because  disf>ersion  modeling  predicted 
primary  standard  violations. 

In  an  October  5.  1978  (43  FR  45993) 
action,  the  Marion  County 
nonattainment  designation  was  revised 
to  attainment  of  the  secondary  SO2 
standard,  since  no  3-hour  SO2  violations 
had  been  monitored  or  predicted.  Also 
on  that  date,  LaPorte  County's 
designation  was  revised  to 
nonattainment  of  the  primary  standard 
only.  In  addition,  the  Wayne  County 
nonattainment  area  was  revised  to 
include  only  Boston,  Center,  Franklin. 
Wayne  and  Webster  Townships,  which 
encompassed  the  contributing  sources 
(43  FR  46007). 

On  September  18, 1990,  Lawrence, 
Washington,  and  Warren  Townships  in 
Marion  County  were  redesignated  from 
nonattainment  to  "Cannot  be  classified" 
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based  on  clean  ambient  data  and  full 
source  compliance  with  emission 
limitations  (55  FR  38327).  The  rest  of 
Marion  County  remained  nonattainment 
for  SO2.  (Note:  At  the  time  of  this 
redesignation.  EPA  co^imonly 
redesignated  areas  to  "Cannot  be 
classified."  rather  than  "attainment," 
due  to  concerns  about  the  adequacy  of 
monitoring  networks.  However,  as  of 
November  15.  1990.  Section  107 
(d)(3)(F)  of  the  Clean  Air  Act 
Amendments  prohibited  redesignations 
to  unclassifiable  status.) 

In  order  to  satisfy  the  requirements  of 
Part  D  and  Section  110  of  the  Clean  Air 
Act  (Act)  for  the  four  nonattainment 
areas,  Indiana  submitted  a  SO2  State 
Implementation  Plan  (SIP)  request  to 
USEPA.  The  USEPA  approved  Indiana's 
SO2  SIP  submission  for  these  areas  on 
September  1,  1988  (53  FR  33808).  There 
have  been  no  monitored  violations  of 
the  SO2  standard  in  any  of  the  four 
counties  since  1985. 

n.  Evaluation  Criteria 

Section  107(d)(3)(D)  of  the  Act.  as 
amended  in  1990,  authorizes  the 
Governor  of  a  State  to  request  the 
redesignation  of  an  area  from 
nonattainment  to  attainment.  The 
criteria  used  to  review  redesignation 
requests  are  derived  from  the  Act.  An 
area  can  be  redesignated  to  attainment 
if  the  following  conditions  are  met: 

(1)  The  area  nas  attained  the 
apolicable  NAAQS; 

(2)  The  area  has  a  fully  approved  SIP 
under  section  llO(k)  of  the  Act; 

(3)  The  EPA  has  determined  that  the 
improvement  in  air  quality  in  the  area 
is  due  to  permanent  and  enforceable 
emission  reductions; 

(4)  EPA  has  determined  that  the 
maintenance  plan  for  the  area  has  met 
all  of  the  requirements  of  section  175 A 
of  the  Act;  and 

(5)  The  State  has  met  all  requirements 
applicable  to  the  area  under  section  110 
and  part  D  of  the  Act. 

in.  Summary  of  State  Submittal 

The  following  paragraphs  discuss 
how  the  State's  redesignation  requests 
for  Marion,  LaPorte,  Vigo  and  Wayne 
Counties  address  the  Act's 
requirements. 

A.  Demonstrated  Attainment  of  the 
NAAQS 

As  explained  in  an  April  21, 1983, 
memorandum  "Section  107  Designation 
Policy  Summary"  from  the  Director  of 
the  Office  of  Air  Quality  Planning  and 
Standards,  eight  consecutive  quarters  of 
data  showing  SO2  NAAQS  attainment 
are  required  for  redesignation.  A 
violation  of  the  NAAQS  occurs  when 


more  than  one  exceedance  of  the  SO2 
NAAQS  is  recorded  in  any  year  (40  CFR 
50.4).  Indiana's  Mardi  14, 1996,  and 
June  17, 1996,  submittals  cite  ambient 
monitoring  data  showing  that  Marion, 
LaPorte.  Vigo,  and  Wayne  Counties  have 
met  the  NAAQS  for  the  years  1991- 
1993,  which  were  the  three  most  recent 
consecutive  years  with  quality-assured 
monitoring  data.  Preliminary 
monitoring  data  for  the  period  of  1994 

-  through  1996  indicates  that  the  NAAQS 
are  still  being  met.  The  State  is  currently 
in  the  process  of  quality  assuring  that 
data.  Tlie  highest  monitored  SO2  values 
of  1991  through  1993  were  well  below 
the  SO2  standards.  There  have  been  no   . 
exceedences  of  the  SO2  NAAQS  at  any 
monitor  in  any  of  these  counties  since 
1985,  and  no  additional  SO2 
exceedences  have  been  recorded  in  the 
Aerometric  Information  and  Retrieval 
System  (AIRS)  database  through  July 
1996. 

Dispersion  modeling  is  commonly 
used  to  demonstrate  attaiimient  of  the 
SO2  NAAQS.  A  September  4, 1992,  EPA 
policy  memorandum  on  "Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment"  explains  that 
additional  dispersion  modeling  is  not 
required  in  support  of  an  SO2 
redesignation  request  if  an  adequate 
modeled  attainment  demonstration  was 
submitted  and  approved  as  part  of  the 
fully  implemented  SIP,  and  no 
indication  of  an  existing  air  quality 
deficiency  exists.  Modeling  was 
performed  in  1987  to  show  that,  under 
all  allowed  operating  scenarios,  the 
emission  limits  in  these  four  counties' 
SO2  SIPs  would  lead  to  attainment  and 
maintenance  of  the  SO2  standards.  The 
SIP  was  approved  and  implemented  on 
September  1, 1988  (53  FR  33806). 
Dispersion  modeling  of  the  various 
allowed  operating  scenarios  and 
modeling  using  maximum  allowable 
emissions  showed  the  NAAQS  to  be 
protected  in  each  of  these  counties  (53 
FR  6845).  Furthermore,  there  have  been 
no  SO2  NAAQS  exceedences  in  any  of 
these  areas  since  1985.  Therefore,  EPA 
did  not  require  Indiana  to  submit 
additional  dispersion  modeling  with  its 
redesignation  request  for  Marion, 
LaPorte,  Wayne  or  Vigo  Counties.  The 
State  has  committed  to  reevaluate  the 
SO2  modeling  for  each  county  every 
three  years  and  perform  new  modeling 
as  necessary  to  account  for  the  effect  of 

new  sources  or  significant  emission 

changes  in  existing  sources. 

B.  Fully  Approved  SIP 

The  SIP  for  the  area  must  be  fully 
approved  under  section  llO(k)  of  the 
Act  and  must  satisfy  all  requirements 
that  apply  to  the  area.  EPA's  guidance 


for  implemmting  section  110  of  the  Act 
is  discussed  in  the  General  Preamble  to 
TiUe  I  (57  FR  13498,  April  16.  1992). 
The  SO2  SIP  for  Marion.  LaPorte, 
Wayne,  and  Vigo  Counties  met  fhe 
requirements  of  Section  110  of  the  Act 
and  was  approved  by  EPA  on  September 
1, 1988  (53  FR  33806).  The  SIP 
supplemented  a  set  of  general  Statewide 
SO2  limitations  with  a  set  of  individual 
emission  limits  for  specific  sources  in 
the  respective  counties.  The  Indiana 
SO2  SIP  included  schedules  and 
timetables  for  compliance,  provided  for 
the  operation  of  air  quality  monitors, 
and  included  a  program  to  provide  for 
the  enforcement  of  the  emission  limits. 

C.  Permanent  and  Enforceable 
Reductions  in  Emissions 

Marion,  LaPorte,  Wayne,  and  Vigo 
Counties'  attainment  of  the  SO2 
standards  can  be  attributed  to  the 
implementation  of  the  SO2  SIP  controU 
and  other  permanent  emissions 
reductions.  On  September  1, 1988,  EPA 
approved  the  control  strategies  and 
emissions  limits  in  Indiana's  SO2  SIP  for 
these  counties,  which  rendered  them 
federally  enforceable.  The  regulations 
are  permanent,  and  any  future  revisions 
to  the  rules  must  be  submitted  to  and 
approved  by  the  EPA.  Statewide 
inventories  of  major  SO2  sources  as  of 
1990  were  used  to  support  the 
redesignation  requests. 

Indiana  reported  that  since  1990,  a 
number  of  sources  in  the  four  counties 
reduced  their  SO2  emissions,  converted 
to  cleaner  fuels,  or  shut  down  entirely. 
The  use  of  lower-sulfur  "cleaner"  fuels 
is  reflected  in  the  facilities'  air  permits 
and  federally  enforceable  SIP 
regulations.  The  facilities  which  have 
completely  shut  down  no  longer  hold 
current  air  emissions  permits,  and 
future  operations  at  those  locations 
would  not  be  allowed  to  commence 
without  the  issuance  of  a  new  air  permit 
by  the  State  under  the  federally 
delegated  Prevention  of  Significant 
Deterioration  program. 

D.  Fully  Approved  Maintenance  Plan 

Under  section  107(d)(3)(E)  and 
section  1 75 A  of  the  Act,  the  State  must 
submit  a  maintenance  plan  in  order  for 
an  area  to  be  redesignated  to  attainment. 
Section  175 A  of  the  Act  sets  forth  the 
maintenance  plan  requirements  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The 
maintenance  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  10  years  after  the 
area  is  redesignated.  Eight  years  after 
the  redesignation  date,  the  State  is 
required  to  revise  its  SIP  to  provide  for 
maintenance  of  the  standard  in  the 
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affected  area  for  an  additional  ten-year 
period.  EPA  redesignation  policy  stated 
in  the  September  4,  1992.  memorandum 
lists  the  Hve  core  provisions  that  a  plan 
must  contain  in  order  to  ensure 
maintenance  of  the  standards:  An 
attainment  inventory,  a  maintenance 
demonstration,  a  monitoring  network, 
verification  of  continued  attainment, 
and  a  contingency  plan.  Indiana 
submitted  maintenance  plans  along 
with  both  its  March  14, 1996, 
redesignation  request  for  Marion  County 
and.  its  June  17,  1996,  redesignation 
request  for  LaPorte,  Vigo  and  Wayne 
Counties.  The  following  paragraphs 
discuss  Indiana's  submittals  with  regard 
to  EPA's  requirements,  and  provide  the 
basis  for  EPA's  approval  of  the 
maintenance  plans. 

1.  Attainment  Inventory 

The  State  is  required  to  develop  an 
attainment  inventory  to  identify  the 
level  of  emissions  in  the  area  at  the  time 
of  redesignation.  Indiana  prepared  a 
base  year  inventory  for  1990.  and 
supplemented  it  with  major  source 
actual  emissions  data  from  1993. 
Sources  in  Indiana  must  also  report 
their  emissions  annually  to  the  State, 
which  will  help  to  verify  maintenance 
of  the  NAAQS  in  future  years. 

2.  Maintenance  Demonstration 

The  State  is  required  to  demonstrate 
maintenance  of  the  NAAQS  by  showing 
that  future  emissions  of  a  pollutant  or 
its  precursors  will  not  cause  a  violation 
of  the  NAAQS.  This  demonstration 
requires  the  State  to  project  emissions 
for  the  10-year  period  following 
redesignation.  "rhe  State  projected  the 
SO2  emissions  of  Marion.  LaPorte.  Vigo, 
and  Wayne  Counties  to  the  year  2007. 
Five  of  Marion  County's  industries 
account  for  almost  90%  of  the  total  SOi 
emissions  in  the  county.  One  of  LaPorte 
County's  industries  accounts  for  more 
than  95%  of  the  total  SO2  emissions  in 
the  county.  In  Vigo  County,  one  source 
accounts  for  more  than  93%  of  total 
emissions.  Wayne  County  only  has  two 
major  sources,  one  of  which  is 
responsible  for  about  96%  of  total 
emissions. 

Growth  projections  for  the  largest 
facilities  were  primarily  based  on  the 
facilities'  plans  to  comply  with  the 
provisions  of  Title  IV  of  the  Act  (Acid 
Deposition  Control).  Projections  for 
other  major  sources  were  extrapolated 
from  the  United  States  Department  of 
Commerce  Bureau  of  Economic 
Analysis  growth  factors  which  are  based 
on  statewide  industrial  earnings  data.  A 
growth  factor  of  1.5  was  used  for  most 
smaller  sources,  except  those  which  had 
switched  to  natural  gas  or  could 


otherwise  justify  a  different  factor.  In 
LaPorte  and  Vigo  Counties,  the 
emissions  calculated  with  growth 
factors  from  the  actual  emissions  in 
1990  are  predicted  to  drop  signiHcantly. 
The  emissions  are  predicted  to  rise  in 
Wayne  County  but  remain  below  the 
maximum  allowable  emissions  which 
were  modeled  for  and  which  were 
shown  to  be  protective  of  the  NAAQS. 

SO]  emissions  are  projected  to 
increase  in  Marion  County  by  2007. 
However,  they  are  still  expected  to 
remain  well  below  the  emission  totals 
for  1985.  when  the  last  SO2  exceedance 
was  monitored.  In  LaPorte  and  Vigo 
Counties,  the  emissions  are  predicted  to 
drop  significantly.  The  emissions  are 
predicted  to  rise  in  Wayne  County  but 
remain  below  the  maximum  emissions 
which  were  modeled  for  and  which 
were  shown  to  be  protective  of  the 
NAAQS. 

3.  Ambient  Monitoring 

In  accordance  with  40  CFR  Part  58, 
after  an  area  has  been  redesignated  to 
attainment,  the  State  must  continue  to 
operate  an  appropriate  air  quality 
network  to  verify  the  attainment  status 
of  the  area.  There  are  nine  monitoring 
sites  in  Marion  County.  Three  are 
operated  by  a  utility  company,  and  the 
rest  are  State  and  Local  Air  Monitoring 
Sites  (SLAMS).  There  are  two  industry 
operated  monitoring  sites  in  LaPorte 
County,  both  of  which  are  located  in 
Michigan  City  and  operated  by  the 
Northern  Indiana  Public  Service 
Company  (NIPSCO).  There  are  also  two 
monitors  in  Vigo  County.  The  Indiana 
Department  of  Environmental 
Management  operates  one  as  a  SLAMS 
and  Public  Service  of  Indiana  (PSI) 
Energy  operates  the  other.  In  Wayne 
County  there  are  two  monitors  operated 
by  Richmond  Power  and  Light.  Indiana 
has  committed  to  continue  monitoring 
SO}  at  the  current  SLAMS  in  Vigo  and 
Marion  Counties  and  will  discuss  any 
future  changes  in  the  monitoring 
network  with  the  EPA.  All  data, 
including  that  from  industry,  will  be 
quality  assured  by  the  State  according  to 
the  requirements  of  40  CFR  58.  The 
monitoring  data  will  be  entered  in  the 
AIRS  system  on  a  timely  basis. 

4.  Verification  of  Continued  Attairunent 

Each  State  should  ensure  that  it  has 
the  legal  authority  to  implement  and 
enforce  all  measures  necessary  to  attain 
and  to  maintain  the  NAAQS.  Subject  to 
an  existing  State  rule  (326  lAC  2-6),  the 
Marion.  LaPorte.  Vigo,  and  Wayne 
Counties  facilities  will  be  required  to 
submit  annual  statements  of  their  point- 
source  (e.g.  stack)  emissions.  The  State 
has  committed  to  reevaluate  the  SO3 


modeling  every  three  years,  performing 
further  modeling  as  necessary  to  verify 
that  the  SO2  emission  limits  continue  to 
provide  for  maintenance  of  the  SO2 
standards.  The  State  does  not  currently 
have  plans  to  relax  any  of  the  ciirrent 
Marion,  LaPorte,  Vigo  or  Wayne  County 
emission  limits  in  its  SO2  SIP.  Any 
future  changes  to  the  State's  SOz  limits 
will  be  submitted  to  EPA  as  a  SIP 
revision,  supported  by  dispersion 
modeling  showing  that  the  NAAQS  will 
not  be  violated. 

5.  Contingency  Plan 

Section  175 A  of  the  Act  requires  that 
a  maintenance  plan  includes 
contingency  provisions  as  necessary  to 
promptly  correct  any  violation  of  the 
NAAQS  that  occurs  after  redesignation 
of  the  area.  The  contingency  plan  is 
considered  to  be  an  enforceable  part  of 
the  SIP  and  should  ensure  that  the 
contingency  measures  are  implemented 
expediently  once  they  are  triggered. 
Most  of  the  SO2  emissions  in  these 
counties  come  from  large  utilities  and 
other  point  sources.  The  emissions  from 
these  sources  are  tracked  on  a  short- 
term  basis  under  State  regulations  and 
on  a  long-term  basis  via  the  facilities' 
Title  rv  compliance  plans.  The  State 
intends  to  use  this  information  to 
identify  compliance  lapses  and  initiate 
enforcement  activities. 

Indiana  has  the  authority  and 
resources  necessary  to  enforce  against 
emission  limit  violations.  The  State  will 
continue  to  pursue  enforcement  actions 
aggressively  to  ensure  full  compliance 
with  the  SO2  SIP  limits.  As  necessary, 
the  State  will  seek  to  place  stricter 
emission  controls  on  facilities  found  to 
have  triggered  contingency  actions. 
Such  measures  would  be  adopted  in 
accordance  with  the  State's  normal 
rulemaking  procedures  and  submitted  to 
EPA  as  SEP  revisions.  Indiana  has 
committed  to  begin  implementing  its 
contingency  plan  when  the  second  high 
monitored  SO3  values  exceed  90  percent 
of  the  3-hour  or  24-hour  NAAQS,  And. 
if  a  violation  occurs,  the  State  will 
conduct  a  detailed  evaluation  to 
determine  the  cause  of  the  violation  and 
then  institute  measures  to  remedy  the 
situation. 

The  attainment  inventories, 
maintenance  demonstrations, 
monitoring  data,  attainment 
verifications  and  contingency  plans 
submitted  for  Marion,  LaPorte.  Vigo, 
and  Wayne  Counties  constitute  sound 
maintenance  plans  and  satisfy  EPA's 
requirements. 
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E.  Part  D  and  Other  Section  1 10 
Requirements 

EPA  approved  the  SO2  SIP  for  Marion, 
LaPorte,  Vigo,  and  Wayne  Counties  on 
September  1, 1988,  after  having 
concluded  that  the  plan  satisfied  the 
requirements  of  part  D  and  Section  1 10 
of  the  Act.  Several  of  the  Section  110 
requirements  were  revised  in  the  1990 
amendments  to  the  Act.  However,  the 
existing  SIP  also  conforms  with  the  new 
provisions  of  the  Act.  The  plan  provides 
for  the  implementation  of  reasonably 
available  control  measures  for  SO2 
under  Indiana's  SIP  rule  326  lAC  7 
2.  As  required  by  Part  D  of  the  Act, 
Indiana  has  a  fully  approved  and 
implemented  New  Source  Review.  The 
existing  Prevention  of  Significant 
Deterioration  program,  which  was 
federally  delegated  for  all  attainment 
areas,  will  apply  in  all  of  Marion, 
LaPorte,  Vigo,  and  Wayne  Counties 
subsequent  to  this  approval. 

1.  Section  176  Conformity  Requirements 

Section  176  of  the  Act  requires  States 
to  revise  their  SIPs  to  estabhsh  criteria 
and  procedures  to  ensure  that 
individual  Federal  actions  will  conform 
to  the  overall  air  quality  planning  goals 
in  the  applicable  State  SIP.  Section  176 
further  provides  that  the  State's 
conformity  revisions  must  be  consistent 
with  the  Federal  conformity  regulations 
promulgated  by  EPA  under  the  Act.  The 
requirement  used  by  Federal  agencies  to 
determine  conformity  is  defined  in  40 
CFR  Part  93  Subpart  B  ("general 
conformity"). 

Indiana  has  committed  to  adopt 
general  conformity  rules  for  SO2  in 
Marion,  LaPorte,  Vigo,  and  Wayne 
Counties  to  satisfy  provisions  of  Part  D. 
The  State  rulemaking  process  is  now 
under  way.  The  conformity  regulations 
that  apply  to  transportation  plans  and 
projects,  "transportation  conformity", 
does  not  apply  to  SO2  SIP  actions. 

The  EPA  believes  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  being  applicable  requirements  for 
purposes  of  evaluating  redesignation 
requests  under  section  107(d).  The 
rationale  for  this  is  based  on  a 
combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  Act  continues  to  apply  to  areas 
after  redesignation  to  attainment,  since 
such  areas  would  be  subject  to  a  section 
175 A  maintenance  plan.  Second,  EPA's 
Federal  conformity  rules  require  the 
performance  of  conformity  analyses  in 
the  absence  of  federally  approved  State 
rules.  Therefore,  because  areas  are 
subject  to  the  conformity  requirements 
regardless  of  whether  they  are 


redesignated  to  attainment,  and  must 
implement  conformity  under  Federal 
rules  if  State  rules  are  not  yet  approved, 
the  EPA  believes  it  is  reasonable  to  view 
these  requirements  as  not  being 
applicable  requirements  for  purposes  of 
evaluation  of  a  redesignation  request. 
Consequently,  the  SO2  redesignation 
requests  for  Marion,  LaPorte,  Vigo,  and 
Wayne  Counties  may  be  approved 
notwithstanding  the  lack  of  fully 
approved  general  conformity  rules. 
Refer  to  EPA's  action  in  the  Tampa, 
Florida  ozone  redesignation  finalized  on 
December  7, 1995  (60  FR  627428). 

IV.  Final  Rulemaking  Action 

EPA  is  approving  two  redesignation 
requests  from  the  State  of  Indiana  which 
were  submitted  on  March  14, 1996,  and 
June  17, 1996.  EPA  therefore  is 
redesignating  Lawrence.  Washington, 
and  Warren  Townships,  along  with  the 
remainder  of  Marion  County  to 
attainment  for  SO2,  and  is  redesignating 
LaPorte,  Vigo,  and  Wayne  Counties  in 
their  entirety  to  attainment  for  SO2.  The 
EPA  is  also  approving  the  SO2 
maintenance  plans  for  Marion,  LaPorte, 
Vigo,  and  Wayne  Counties,  which  were 
submitted  widi  the  redesignation 
requests,  to  ensure  that  attainment  will 
be  maintained.  The  EPA  has  completed 
analysis  of  these  SIP  revision  requests 
based  on  a  review  of  the  materials 
presented,  and  has  determined  that  they 
areapprovable. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  January  14, 1997 
imless,  by  December  16, 1996,  adverse 
or  critical  comments  are  received.  Note 
that  an  adverse  comment  for  only  one 
county  will  not  affect  the  approval 
action  for  the  remainder  of  the  coimties. 

If  the  EPA  receives  such  comments, 
the  actions  affecting  the  county 
commented  upon  will  be  withdrawn 
before  the  efiective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  parts  of  the  final  action  applicable 
to  the  coimty  commented  upon.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  applicable  parts  of  this  action 
serving  as  a  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 


advised  that  this  action  will  be  effective 
January  14, 1997. 

Nothing  in  this  acticm  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmerrtal  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410  (a)(2). 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  Act 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  afiiects  the  status  of  a 
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^geographical  area  and  does  not  impose 
any  rej^ulatorv  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesij^nation  request 
will  not  affect  a  suhstantial  number  of 
small  entities 

C  Unfunded  Mandatfs 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  ot  1995,  signed 
mto  law  on  Man;h  22,  1995.  EPA  must 
undertake  various  actions  m  association 
with  any  proposed  or  final  rule  that 
mcludes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  se<;tor,  of  $100  million 
or  mor«>  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
iot.al  law,  and  imposes  no  new  Federal 
requirements  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D  Suhmissinn  to  Congress  and  the 
General  Acroiinting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
US  Senate,  the  U.S.  House  of 
Representatives  and  the  Ciontroller 
Cieneral  of  the  General  Aci:ounting 
Offic  e  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  mie"  as  defined  by  U.S.C. 
se<;tion  804(2). 

E  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 


this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  lanuary  14.  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  is  requirements. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

40  CFR  Part  81 

Air  pollution  control. 

Ddted  October  10.  1996. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— (AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authoriry:  42  U.S  C.  7401-7671q. 

2.  Section  52.795  is  amended  by 
adding  paragraphs  (0  and  (g)  to  read  as 
follows: 

Indiana  SO2 


f  52.795    Control  strategy:  Sulfur  dioxide. 

***** 

(f)  Approval— On  March  14,  1996,  the 
State  of  Indiana  submitted  a 
maintenance  plan  for  Lawrence, 
Washington,  and  Warren  Townships  in 
Marion  County  and  the  remainder  of  the 
county,  and  requested  that  it  be 
redesignated  to  attainment  of  the 
National  Ambient  Air  Quality  Standard 
for  sulfur  dioxide.  The  redesignation 
request  and  maintenance  plan  satisfy  all 
applicable  requirements  of  the  Clean  Air 
Act. 

(g)  Approval— On  June  17,  1996.  the 
State  of  Indiana  submitted  a 
maintenance  plan  for  LaPorte.  Vigo,  and 
Wayne  Counties  and  requested 
redesignation  to  attainment  for  the 
National  Ambient  Air  Quality  Standard 
for  sulphur  dioxide  for  each  county  in 
its  entirety.  The  redesignation  requests 
and  maintenance  plans  satisfy  all 
applicable  requirements  of  the  Clean  Air 
Act. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §  81.315  in  the  table  entitled 
"lndiana-S02  the  existing  entries  for 
Marion  County  are  removed,  a  new 
entry  for  Marion  County  is  added  and 
the  entries  for  LaPorte,  Vigo,  and  Wayne 
Counties  are  revised  to  read  as  follows: 

$81,315    Indiana. 


Designated  area 


Does  not  meet 

primary 

starxJards 


Does  rxX  meet 
secondary 
standards 


Canrx>t  be 
classified 


Better  ttian 

national 

standards 


LaPorte  County 
Marion  County  .. 

Vigo  County 

Wayne  County 


X 
X 
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[FR  Doc.  96-28872  Filed  11-14-96;  8:45  am] 

BILLMO  CODE  tmo  flp  r 

40  CFR  Part  81 
IFRL-5611-6] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of 
Connecticut 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Correcting  amendment. 

summary:  On  May  14,  1996,  the  EPA 
published  a  final  rule  maintaining  the 
attainment  status  of  the  Hartford/New 
Britain/Middletown  carbon  monoxide 
(CO)  area.  The  attainment  status 
designation  table  for  carbon  monoxide 
was  published  incorrectly.  EPA  is 
correcting  the  attainment  status 
designation  table  for  carbon  monoxide 
with  this  dociunent. 
EFFECTIVE  DATE:  January  2, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wing  H.  Chau,  Air  Quality  Planning 
Unit  (CAQ),  Office  of  Ecosystem 
Protection,  United  States  Environmental 
Protection  Agency,  Region  I,  Boston, 
Massachusetts  02203,  (617)  565-3570. 
SUPPLEMENTARY  INFORMATION:  On  May 

14, 1996,  the  Environmental  Protection 
Agency  (EPA)  published  a  final  rule  (61 
FR  24239)  addressing  an  adverse 
comment  and  maintaining  the  approvals 
of  the  carbon  monoxide  (CO) 


redesignation  request  for  the  Hartford/ 
New  Britain/Middletown  nonattainment 
area  and  two  associated  State 
Implementation  Plan  (SIP)  revisions. 
The  attairunent  status  table  for  carbon 
monoxide  published  along  with  the  May 
14, 1996  dociunent  contained  errors  due 
to  the  misalignment  of  the  columns 
within  the  table.  The  correct  attainment 
status  designation  table  is  reflected  in 
this  document. 

The  EPA  regrets  any  inconvenience 
these  errors  may  have  caused. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  BudgeK 
In  addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(P.L  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  112875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Because  this  action  is  not  subject  to 
notice  and  comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statutes,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

CONNECTICUT— Carbon  Monoxide 


Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  National 
parks.  Air  pollution  control.  Wilderness 
areas. 

Dated:  September  8. 1996. 
John  P.  DeVillare, 
Regional  Administrator,  Region  I. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I.  Part  81  is 
amended  as  follows: 

PART  81-{AMENDE0] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  §  81.307  is  amended  by  revising  the 
table  for  "Connecticut — Carbon 
Monoxide"  to  read  as  follows: 

§81.307    ConnectlcuL 


Designated  area 


Hartford-New  Britain-Middletown  area: 

Hartford  County  (part) 

Bristol  Crty,  Burlington  Town,  Avon  Town,  Bloomfield  Town, 
Canton  Town,  E.  Granby  Town,  E.  Hartford  Town,  E. 
Windsor  Town,  Enfield  Town,  Farmington  Town,  Glaston- 
bury Town,  Granby  Town,  Hartford  city,  Manchester 
Town.  Marlborough  Town,  Newington  Town,  Ro<*y  Hill 
Town,  Simsbury  Town,  S.  Windsor  Town,  Suffield  Town, 
W.  Hartford  Town,  Wethersfield  Town,  Windsor  Town, 
Windsor  Locks  Town,  Berlin  Town,  New  Britain  city.  Plain- 
vile  Town,  and  Southington  Towa 
Litchfield  County  (part): 
PlymouthTown 

MtdcHesex  County  (part) 

Cromwell  Town,  Durtwun  Town,  E.  Hampton  Town,  Haddam 
Town,  Middlefield  Town,  Middteton  city,  Portland  Town,  E. 
Haddam  Town. 
Tolland  County  (part): 

Andover  Town,  Boton  Town,  Ellington  Town,  Hebron  Town, 
Somers  Town,  Tolland  Town,  and  Vemon  Town. 
New  Haven-Meriden-Waterbury  Area: 
Fairfieid  County  (part): 

SheltonCity  


Desigrution 


Date^ 


1/2/96 
1/2/96 
1/2/96 


Type 


Attainment 
Attainment. 
Attainment. 


Classification 


Date' 


1/2/96 


Type 


1/2/96 


Attainment. 

Nonattainment 

Nonattainment 

Nonattainment 
Nonattainment 

Nonattainment 


Not  classified 
Not  classified 


Not  classified 


Moderate  >  12.7 
ppm 


58488      Federal  Register  /  Vol.  61.  No.  222  /  Friday,  November  15,  1996  /  Rules  and  Regulations 

Connecticut— Carbon  Monoxide — Continued 


Designated  area 

Designation 

/^  1.  ■  ■  ig  II  i.fc'ii  II 
Cttsatica&on 

Dale' 

Type 

Dat8< 

Type 

UtotiAeU  County  (pari): 

Bethiehem  Town.  Thomaslon  Town.  Watartown.  Woodbury 
Town. 
New  Haven  County: 
New  YorV-N  New  Jersey-Long  Island  area: 
Fairfield  County  (pwt): 

An  cities  arxl  townships  except  Sheilon  city 
Litchfield  Couity  (part): 

Bridgewater  Town.  New  MWord  Town: 
AQCR  041  Eastern  Connecticut  Intrastate 

Moderate  >  12.7 

Undassiliabie/Attain- 
menL 

UndassifUbte/Attain- 
menL 

ppm 

Middtosex  County  (part): 

AH  portlora  except  cities  and  towns  in  Hartford  Area: 
New  Lorxlon  County: 
ToUand  County  (part): 

All  portnrw  except  aties  arxl  towns  m  Hartford  area: 
Windham  County: 
AQCR  044  Northwestern  Connecticut  Intrastaia 

Hartford  County  (part):. 

HartJand  Townsh^): 
Utchfiekj  CouTty  (part): 

All  portions  except  cities  and  towns  in  Hartford,  New  Haven. 
and  New  Yorlc  Areas: 

This  dite  IS  November  15.  1990.  unless  otherwise  noted. 


IFR  Dw:   96-29176  Filed  11-14-96.  8:45  am) 
B«.uNa  COM  um  go  > 


DEPARTMEMT  OF  DEFENSE 
48  CFR  Parts  212.  225,  and  252 


(DFARS 


9»-O023] 


Dsfenae  Federal  Acquisition 
Regulation  Supplement;  Foreign 
Machine  Tools  and  Powered  and  Noiv 
Powered  Vahres 

AGENCY:  IJepartment  of  I^tefense  (DoD) 
ACTION:  Final  rule. 


SUMMARY:  The  Dirw:tor  of  Defen.se 
Procurement  ha.s  issued  a  final  rule 
aniendin)^  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  reflei  t  the  expiration  of 
certain  statutory  restrictions  on  the 
a<:quisition  of  machine  tools  and 
powered  and  non-powenKl  valves. 
EFFECTIVE  DATE:  November  15.  1996 

FOR  FURTHER  INFORMATION  CONTACT: 

Defense  .Actjuisition  Regulations 
Council,  Attn:  Ms  Amy  Williams, 
PDUSD  (AAT)  DF  (DAR),  IMD  .1D139. 
3062  Dtifense  Fenta^un.  Wa-shington.  IXl 
20.101-.3062  Telephone  (7l);i)  B02-0131; 
telefax  (703)  602-03.'S()  Please  (ite 
DFARS  C:ase  96-D()23  in  all 
correspondence  related  to  this  issue 


8UPPLEMCNTARY  MFOMUTKM: 

A.  Background 

10  U.S.C.  2534(a)(4)  restricts  the 
acquisition  of  non-domestic  (1)  powered 
and  non-powered  valves  in  Federal 
Supply  Classes  4810  and  4820  used  in 
piping  for  naval  surface  ships  and 
submarines,  and  (2)  machine  tools  in 
certain  Federal  Supply  Classes  for 
metal-working  machinery.  This 
restriction  ceased  to  be  effective  on 
October  1,  1996.  Therefore,  the 
implementing  DFARS  guidance  at 
225.7004  and  the  related  clauses  at 
252.225-7017  and  252.225-7040  have 
been  removed.  In  addition,  the 
following  associated  conforming  and 
editorial  changes  have  been  made; 

•  Obsolete  statutory  references  at 
212.504(a)  (xix)  through  (xxi)  have  been 
removed. 

•  A  new  section  has  been  established 
at  225.7005  to  specify  the  waiver  criteria 
(previously  included  in  225.7004—4)  for 
items  still  restricted  under  10  U.S.C. 
2534. 

•  A  reference  to  the  clause  at 
252.225-7017  has  been  removed  from 
the  clause  at  252.212-7001. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 


DFARS  subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  96- 
D023  in  correspondence. 

C  Paperwork  Reduction  Act 

This  final  rule  eliminates  the 
information  collection  requirements  at 
252.225-7040.  which  previously  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C. 
3501,  et  seq.  (OMB  Clearance  Number 
0704-0229). 

List  of  Subiects  in  48  CFR  Parts  212. 
225,  and  252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  212.  225.  and 
252  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  212,  225.  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

212.504    [Amended] 

2.  Section  212.504  is  amended  by 
removing  and  reserving  paragraphs 
(a)(xix)  through  (xxi). 
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PART  225— FOREIGN  ACQUISITION 

225.7004  [Removed  and  Reservedl 

3.  Section  225.7004  is  removed  and 
reserved. 

'  225.7004-1  through  225.7004-0 
[Removed] 

4.  Sections  225.7004-1  through 
225.7004-6  are  removed. 

5.  Section  225.7005  is  revised  to  read 
as  follows: 

225.7005  Waiver  of  certain  restrictions. 

Where  provided  for  elsewhere  in  this 
subpart,  the  restrictions  on  certain 
foreign  purchases  under  10  U.S.C.  2534 
may  be  waived  as  follows: 

(a)  The  head  of  the  contracting 
activity  may  waive  the  restriction  on  a 
case-by-case  basis  upon  execution  of  a 
determination  and  findings  that  any  of 
the  following  applies: 

(1)  The  restriction  would  cause 
unreasonable  delays. 

(2)  United  States  producers  of  the 
item  would  not  be  jeopardized  by 
competition  from  a  foreign  country,  and 
that  country  does  not  discriminate 
against  defense  items  produced  in  the 
United  States  to  a  greater  degree  than 
the  United  States  discriminates  against 
defense  items  produced  in  that  country. 

(3)  Application  of  the  restriction 
would  impede  cooperative  programs 
entered  into  between  DoD  and  a  foreign 
country,  and  that  country  does  not 
discriminate  against  defense  items 
produced  in  the  United  States  to  a 
greater  degree  than  the  United  States 
discriminates  against  defense  items 
produced  in  that  country. 

(4)  Satisfactory  quality  items 
manufactured  in  the  United  States  or 
Canada  are  not  available. 

(5)  Application  of  the  restriction 
would  result  in  the  existence  of  only 
one  source  for  the  item  in  the  United 
States  or  Canada. 

(6)  Application  of  the  restriction  is 
not  in  the  national  security  interests  of 
the  United  States. 

(7)  Application  of  the  restriction 
would  adversely  affect  a  U.S.  company. 

(b)  The  restriction  is  waived  when  it 
would  cause  unreasonable  costs.  The 
cost  of  the  item  of  U.S.  or  Canadian 
origin  is  unreasonable  if  it  exceeds  150 
percent  of  the  offered  price,  inclusive  of 
duty,  of  items  which  are  not  of  U.S.  or 
Canadian  origin. 

6.  Section  225.7007-4  is  revised  to 
read  as  follows: 

225.7007-4    Waiver. 

The  waiver  criteria  at  225.7005  apply 
to  this  restriction. 

7.  Section  225.7010-3  is  revised  to 
read  as  follows: 


225.7010-3    VIMver. 

The  waiver  criteria  at  225.7005  apply 
to  this  restriction. 

8.  Section  225.7016-3  is  revised  to 
read  as  follows: 

225.7010-3    Waiver. 

The  waiver  criteria  at  225.7005  apply 
to  this  restriction. 

9.  Section  225.7022-3  is  revised  to 
read  as  follows: 


225.7022-3    Waivw. 

The  waiver  criteria  at  225.7005  apply 
only  to  the  restriction  of  225.7022-l(b). 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.212-7001    [Amended] 

10.  Section  252.212-7001  is  amended 
by  revising  the  clause  date  to  read 
"(NOV  1996)"  and  by  removing  the 

entry  " 252.225-7017 

Preference  for  United  States  and 
Canadian  Valves  and  Machine  Tools  (10 
U.S.C.  2534(c)(2)).". 

252.225-7017    [Removed  and  Reeerved] 

11.  Section  252.225-7017  is  removed 
and  reserved. 

252.225-7040    [Removed] 

12.  Section  252.225-7040  is  removed. 
(PR  Doc.  96-29331  Filed  11-14-96;  8:45  am] 

BILUNG  CODE  5000.0<  M 


48  CFR  Part  225 

[DFARS  Case  96-0331] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Ball  and 
Roller  Bearings 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  reflect  the  extension  of  a 
statutory  restriction  on  the  acquisition 
of  ball  and  roller  bearings. 
EFFECTIVE  DATE:  November  15,  1996. 
FOR  FURTHER  INFORMATKm  CONTACT: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Amv  Williams, 
PDUSD(A&T)DP(DAR);  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  96-D331  in  all 
correspondence  related  to  this  issue.. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD  acquisition  ofiwll  and  roller 
bearings  is  restricted  to  domestic 
sources  by  10  U.S.C.  2534(a)(5).  until 
October  1,  2000.  and  by  Section  8099  of 
the  Fiscal  Year  1996  Defense 
Appropriations  Act  (Pub.  L.  104-61) 
and  Section  8082  of  the  Fiscal  Year 
1997  Defense  Appropriations  Act  (Pub. 
L.  104-208).  This  final  rule  amends 
DFARS  225.7019-l(b)  to  reflect  the 
extension  of  the  appropriations  act 
restriction  beyond  fiscal  year  1996. 

B.  Regulatory  FlexUjility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  PubUc  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  96- 
D331  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
contain  any  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Begulations  Council. 

Therefore,  48  CFR  Part  225  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  225  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7019-1  is  amended  bv 
revising  paragraph  (b)  to  read  as  follovvs: 

225.7019-1     Restrictions. 

*         *         »         »         • 

(b)  In  accordance  with  Section  8099  of 
Public  Law  104-61  and  similar  sections 
in  subsequent  Defense  appropriations 
acts,  do  not  use  fiscal  year  1996  or 
subsequently  appropriated  funds  to 
acquire  ball  and  roller  bearings  other 
than  those  produced  by  a  domestic 
source  and  of  domestic  origin,  i.e., 
bearings  and  bearing  components 
manufactured  in  the  United  States  or 
Canada. 

[FR  Doc.  96-29329  Filed  11-14-96;  8:45  am) 
BILLING  CODE  5000  04  M 
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43  CFR  Part  231 

[DFARS  Cm*  96-0332] 

Oefenee  Federal  Aoqutoltlon 
Regulation  Supplement;  Restructuring 
Coeta/Bonui 


AOCNCY:  Department  of  Defense  (DoD). 
ACnOM:  Interim  rule  with  request  for 
comments. 

SUftHIARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  prohibit  use  of  fiscal  year 
1997  funds  to  reimburse  a  contractor  for 
costs  paid  by  the  contractor  to  an 
employee  for  a  bonus  or  other  payment 
in  excess  of  the  normal  salary  paid  to 
the  employee,  when  such  payment  is 
part  of  restructuring  costs  associated 
with  a  business  combination. 
DATES:  Effective  date:  November  15. 
1996 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  )anuary  14.  1997.  to  be 
considered  m  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Roj<ulations  Council.  Attn 
Ms  Sandra  G  Haberlin.  PDUDA  (A&T) 
DP  (DAR).  IMD  3D139,  3062  Defense 
Pentagon.  Washington.  DC:  20301-3062 
Telefax  numbtir  (703)  602-0350.  Please 
cite  DFARS  Case  96-D332  in  all 
correspondence  related  to  this  issue 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  G.  Haberlin.  (703)  602-0131. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  amends  paragraph 
(f)(1)  of  DFARS  231.205-6. 
Compensation  for  personal  services,  to 
implement  Sedion  8095  of  the  Fiscal 
Year  1997  Defense  Appropriations  Act 
(Pub.  L.  104-208).  Section  8095 
prohibits  DoD  from  using  fiscal  year 
1997  funds  to  reimburs*;  a  contractor  for 
costs  paid  by  the  contractor  to  an 
employee  for  a  bonus  or  other  payment 
in  excess  of  the  normal  salary  paid  by 
the  contractor  to  the  employee,  when 
such  payment  is  part  of  restructuring 
costs  associated  with  a  business 
combination 

B.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  St^cretary  of  Defense 
to  issue  this  rule  as  an  interim  rule 
Cximpelling  reasons  exist  to  promulgate 
this  rule  without  prior  opportunity  for 


public  comment.  This  rul«  implamants 
Section  8095  of  the  DefaoM 
Appropriations  Act  for  Fiscal  Year  1997 
(Pub.  L.  104-208),  which  was  eSactive 
upon  enactment  on  September  30, 1996. 
However,  comments  received  in 
response  to  the  publication  of  this  rule 
will  be  considered  in  formulating  the 
final  rule. 

C  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act.  5  U.S.C.  601.  et  seq., 
because  most  contracts  awarded  to 
small  entities  use  the  simplified 
acquisition  procedures  or  are  awarded 
on  a  competitive  fixed-price  basis,  and 
do  not  require  application  of  the  cost 
principle  contained  in  this  rule. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  does 
not  impose  any  new  reporting  or 
recordkeeping  requirements  which 
require  OfTRce  of  Management  and 
Budget  approval  under  44  U.S.C.  3501. 
et  seq. 

List  of  Subjects  in  48  CFR  Part  231 

Government  procurement. 

Michele  P.  Peterson. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Part  231  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  231  continues  to  read  as  follows: 

Authority:  41  U  S.C.  421  and  48  CFR 
Chapter  1. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  231.205-6  is  amended  by 
revising  paragraph  (f)(1)  to  read  as 
follows: 

§231.205-6    CompenaatkMi  for  personal 
aervtcea. 

•         •        *        •        • 

(0(1)  Costs  for  bonuses  or  other 
payments  in  excess  of  the  normal  salary 
paid  by  the  contractor  to  an  employee, 
that  are  part  of  restructuring  costs 
associated  with  a  business  combination, 
are  unallowable  under  DoD  contracts 
funded  by  fiscal  year  1996 
appropriations  (Section  8122  of  Pub.  L. 
104-61)  or  fiscal  year  1997 
appropriations  (Section  8095  of  Pub.  L. 
104-208).  This  limitation  does  not 
apply  to  severance  payments  or  early 
retirement  incentive  payments.  (See 
231.205-70(b)  for  the  definitions  of 


"business  combinatioii"  and 
"restructuring  costs.") 

IFR  Doc  96-29330  Piled  11-14-W;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranapoftatton  Board 

49  CFR  Parte  1104. 1111, 1112, 1115 
1121 


[STB  Ex 


No.SZT] 


Expedited  Proceduree  for  Proceeeing 
Rail  Rata  Reaeonablaneei,  Exemption 
and  Revocation  Proceedings 

AGENCY:  Surface  Transportation  Board. 
ACnON:  Final  rule. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  amended  its  Rules  of 
Practice  at  49  CFR  1100-1149  in  a 
decision  served  October  1, 1996  and 
published  in  the  Federal  Register  on 
October  8.  1996  (61  FR  52710).  The 
rules  were  scheduled  to  become 
effective  November  7, 1996.  but  their 
effectiveness  was  postponed  until 
November  16,  1996  in  a  decision  served 
and  published  on  November  6,  1996  (61 
FR  57339).  Joseph  C.  Szabo.  for  and  on 
behalf  of  United  Transportation  Union- 
Illinois  Legislative  Board,  filed  a 
petition  to  stay  a  portion  of  the  decision 
and  a  petition  to  reopen.  The  National 
Industrial  Traffic  League  also  filed  a 
petition  for  reopening  and 
reconsideration.  In  response  to  these 
petitions,  the  Board  is  modifying  some 
of  the  final  rules  published  in  the 
Federal  Register  on  October  8,  1996.  In 
addition,  certain  other  minor  technical 
changes  are  being  made. 

EFFECTIVE  DATE:  November  16,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Stilling.  (202)  927-7313. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPI.EMENTARY  INFORMATION:  The 
Board's  decision  adopting  these 
regulations  is  available  to  all  persons  for 
a  charge  by  phoning  DC  NEWS  &  DATA. 
INC..  at  (202)  289-4357.  The  Board 
certifies  that  these  rules  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
These  rules  clarify  previously 
announced  policy  and  make 
participation  in  proceedings  less 
burdensome. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 
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LiatofSabiects 

49  CFR  Parts  1104.  1112  and  1115 

Administrative  practice  and 
procedure. 

49  CFR  Part  1111 

Administrative  practice  and 
procedure.  Investigations. 

49  CFR  Part  1121 

Administrative  practice  and 
procedure,  Rail  exemption  procedures, 
Railroads, 

Decided:  November  8. 1996. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Simmons,  and  Commissioner 
Owen.  Commissioner  Owen  commented  with 
a  separate  expression. 
Vernon  A,  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X.  parts  1104, 
1111. 1112, 1115  and  1121  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  1104— FILING  WITH  THE 
BOARD-COPIES- VERIRCATIONS- 
SERVICE-PLEADINGS,  GENERALLY 

1.  The  authority  citation  for  part  1104 
continues  to  read  as  follows: 

Authority:  5  U.S.C  559;  21  U.S.C  853a;  49 
U.S.C.  721. 

2.  Section  1104.3  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


f  1104.3    Copies. 

(a)  *  *  • 

(D*  •  • 

(2)  All  electronic  spreadsheets  should 
be  submitted  on  3.5  inch,  IBM 
compatible  formatted  diskettes  or  QIC- 
80  tapes.  Textual  materials  must  be  in 
WordPerfect  5.1  format,  and  electronic 
spreadsheets  must  be  in  LOTUS  1-2-3 
release  5  or  earlier  format.  One  copy  of 
each  such  computer  diskette  or  tape 
submitted  to  the  Board  should,  if 
possible,  be  provided  to  any  other  party 
requesting  a  copy. 


PART  1 1 1 1— COMPLAINT  AND 
INVESTIGATION  PROCEDURES 

3.  The  authority  citation  for  part  1111 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  559;  49  U.S.C  721. 

f1111.3    [Amended] 

4.  Section  1111.3,  6th  sentence,  is 
amended  by  removing  the  words  "Ten 
copies  of  the  complaint"  and  adding  in 
their  place  the  words  "An  original  and 
ten  copies  of  the  complaint". 


PART  1112— MOOIHED  PROCEDURES 

5.  The  authority  citation  for  part  1112 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  559;  49  U.S.C  721. 

6.  Section  1112,2  is  amended  by 
adding  the  following  two  sentences  to 
the  end  of  the  paragraph  to  read  as 
follows: 

S  1112.2    DaclsioAs  directing  modified 
procedure. 

*  *  *  The  filing  of  motions  or  other 
pleadings  will  not  automatically  stay  or 
delay  the  established  procedural 
schedule.  Parties  will  adhere  to  this 
schedule  unless  the  Board  issues  an 
order  modifying  the  schedule. 

PART  1115— APPELLATE 
PROCEDURES 

7.  The  authority  citation  for  part  1115 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  559;  49  U.S.C  721. 

8.  Section  1115.3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 1 1 5.3    Board  sctions  other  tttan  Initial 
decisions. 

(a)  A  discretionary  appeal  of  an  entire 
Board  acUon  is  permitted.  Such  an 
appeal  should  be  designated  a  "petition 
for  reconsideration." 

***** 

9.  Section  1115.9  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 1 1 5.9    interlocutory  appeals. 

•        •        *        *        * 

(b)  In  stand-alone  cost  complaints, 
any  interlocutory  appeal  of  a  ruling 
shall  be  filed  with  the  Board  within 
three  (3)  business  days  of  the  ruling. 
Replies  to  any  interlocutory  appeal  shall 
be  filed  with  the  Board  within  three  (3) 
business  days  after  the  filing  of  any  such 
appeal.  In  all  other  cases,  interlocutory 
appeals  shall  be  filed  with  the  Board 
within  seven  (7)  calendar  days  of  the 
ruling  and  replies  to  interlocutory 
appeals  shall  be  filed  with  Board  within 
seven  (7)  calendar  days  after  the  filing 
of  any  such  appeal  as  computed  under 
49  CFR  1104.7. 

PART  1121— RAIL  EXEMPTION 
PROCEDURES 

10,  The  authority  citation  for  part 
1121  continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  49  U.S.C  10502 
and  10704. 

§1121.4    [Amended] 

Jl,  Section  1121.4(e),  second 
sentence,  is  amended  by  adding  the 


words  "petitions  for  reconsideration  or" 
prior  to  the  words  "petitions  to  reopen". 

IFR  Doc.  96-29379  Filed  11-14-96;  8:45  am) 
BHJJNQ  COM  4eift-S»^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

.  [Dockst  No.  96012901»-e019-O1: 1.0. 
110696C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Using  Trawl  Gear  in  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area. 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  by  vessels  using 
trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1996  bycatch 
allowance  of  Pacific  halibut  apportioned 
to  the  trawl  Pacific  cod  fishery  in  the 
BSAI. 

EFFECTIVE  DATE:  1200  hrs.  Alaska  local 
time  (A.l.t.),  November  8,  1996,  until 
2400  hrs,  A.l.t.,  December  31. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part.600  and  50 
CFR  part  679. 

The  1996  bycatch  allowance  of  Pacific 
halibut  for  the  BSAI  trawl  Pacific  cod 
fishery  category,  which  is  defined  at 
§679.21(e)(3)(iv)(E),  was  established  by 
the  Final  1996  Harvest  Specifications  of 
Groundfish  (61  FR  4311,  February  5. 
1996)  as  1.685  metric  tons. 

The  Administrator,  Alaska  Region. 
NMFS.  has  determined,  in  accordance 
with  §679.21(e)(7)(iv).  that  the  1996 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  the  trawl  Pacific  cod 
fishery  in  the  BSAI  has  been  caught. 
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Therefore.  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels  using 
trawl  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  11679  20(e). 

Clanificatioa 

This  action  is  taken  under  50  CFR 
679.21  and  is  exempt  from  review  under 
E.O   12866 

Authority:  16  LI  S  C    1801  et  seq 

Dated  November  8.  1996 
Bruc*  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fishenes.  National  Marine  Fisheries  Service 
|F"R  Doc.  96-29246  Filed  1 1-8-96,  3  43  pm| 
HLUNQ  coot  M10-22-F 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  maldng  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31CFRPart225 

RIN  1510-AA3e 

Acceptance  of  Bonds  Secured  by 
Qovemment  Obligations  in  Lieu  of 
Bonds  With  Sureties 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  revise 
its  regulations  which  govern  the 
acceptance  of  bonds  seciired  by 
Government  obligations  in  lieu  of  bonds 
with  sureties.  It  specifically  addresses 
the  mechanics  of  pledging  book-entry 
Goveniment  obligations,  and  clarifies 
existing  requirements  for  accepting 
bonds  secured  with  Government 
obligations.  These  revisions  are 
intended  to  provide  greater  clarity  and 
flexibility  by  replacing  obsolete 
references  and  unnecessary 
requirements  with  ciurent  references 
and  requirements.  In  addition,  this  rule 
proposes  to  expand  the  use  to  which  the 
proceeds  of  the  pledged  Government 
obligations,  in  the  event  of  a  default  in 
performance,  may  be  applied. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  December 
16, 1996. 

ADDRESSES:  Comments  or  inquiries  on 
this  proposed  rule  may  be  addressed  to 
Policy  and  Planning  EKvision,  Financial 
Management  Service,  Room  403A,  401 
14th  St.  S.W.,  Washington  DC  20227, 
ATTN:  Michael  Dressier. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dressier,  Financial  Program 
Specialist,  (202)  874-7106.  or  Cynthia  L. 
Johnson.  Director,  (202)  874-6657,  Cash 
Management  Policy  &  Planning 
Division,  401 14th  Street,  SW., 
Washington,  DC  20227.    . 
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SUPPLEMENTARY  MFORMATION: 
Background 

Persons  required  by  Federal  law  to 
give  an  agency  a  surety  bond  for  the 
purpose  of  guaranteeing  performance 
may  give  in  lieu  thereof  a  bond  secured 
by  Government  obligations.  To  assist 
agencies  in  reviewing  and  accepting 
such  bonds,  the  Secretary  of  the 
Treasury  (the  Secretary)  promulgated 
regulations  codified  at  31  CFR  part  225, 
which  set  forth  requirements  applicable 
to  bonds  secured  by  Government 
obligations.  These  regulations  currently 
contemplate  bonds  secured  by 
Government  obligations  in  definitive  or 
printed  form. 

However,  since  these  regulations  were 
last  significantly  revised  in  1969,  the 
form  of  newly  issued  Government 
obligations  pledged  under  this  Part  has 
changed  from  definitive  to  book-entry. 
Because  of  this  change,  many  questions 
have  arisen  under  this  Part  regarding 
book-entry  Government  obligations.  The 
purpose  of  this  Notice  of  Proposed 
Rulemaking  is  to  update,  clarify,  and 
simplify  the  requirements  governing  the 
acceptance  of  bonds  secured  by 
Government  obligations  in  both 
definitive  and  book-entry  form. 

In  addition,  this  proposed  rule 
provides  that  in  the  event  of  a  default, 
the  proceeds  from  the  sale  of  the 
pledged  Government  obligations,  will  be 
available  to  satisfy  any  claim  of  the 
United  States.  The  reference  to  any 
claim  of  the  United  States  is  an 
expansion  of  the  current  rule  which 
limits  the  application  of  the  proceeds  to 
damages  arising  out  of  the  default. 

Summary  of  Changes 

Book-Entry  Government  Obligations 

The  current  regulation  does  not 
distinguish  between  definitive  and 
book-entry  Government  obligations. 
Because  the  mechanics  of  pledging 
book-entry  obligations  are  different  than 
those  for  definitive  obligations,  the 
proposed  rule  contains  two  sections  to 
address  the  pledging  of  book-entry 
(§  225.4)  and  definitive  (§  225.5) 
obligations.  These  discrete  sections  are 
proposed  in  response  to  numerous  - 
questions  raised  by  Federal  agencies 
regarding  the  pledge  of  book-entry 
versus  definitive  obligations. 

Currently,  the  Bureau  of  Public  Debt 
is  in  the  process  of  revising  the 
regulations  governing  book-entry 


Treasury  bonds,  notes  and  bills  held  in 
the  commercial  book-entry  system.  61 
FR  8420  (March  4, 1996).  The  revised 
regulations,  known  as  the  Treasury/ 
Reserve  Automated  Debt  Entry  System 
(TRADES),  will  incorporate  recent 
changes  in  commercial  and  property 
law  addressing  the  holdings  of 
securities  through  financial 
intermediaries.  It  is  contnnplated  that 
TRADES  will  apply  to  outstanding 
securities  currenUy  governed  by  31  CFR 
part  306,  Subpart  O.  Conforming 
changes  to  part  306  will  be  made  with 
the  publication  of  TRADES  in  final 
form. 

Forms 

The  current  rule  requires  that  the 
bond,  which  is  referred  to  as  an 
agreement  and  power  of  attorney,  be  in 
a  prescribed  format.  Because  a  survey 
revealed  that  each  agency  has  varying 
needs  and  requirements,  the  proposed 
rule  (§  225.3)  deletes  this  prescriptive 
requirement  so  as  to  afford  agencies 
greater  flexibility  in  tailoring  bonds  to 
fit  their  needs.  However,  the  proposed 
rule  (§  225.3)  still  requires  an  agency  to 
ensure  that  the  bonds  irrevocably 
authorize  it  to:  (1)  Sell  the  Government 
obligations  in  the  event  of  a  default  in 
performance;  and  (2)  apply  the  proceeds 
therefrom  to  satisfy  any  claim  of  the 
United  States  Government.  The 
reference  to  any  claim  of  the  United 
States  (§  225.3)  is  an  expansion  of  the 
current  rule  (§  225.5)  which  limits  the 
application  of  the  proceeds  to  damages 
arising  out  of  the  default. 

Payment  of  Interest 

The  current  rule  provides  that,  in  the 
absence  of  defeult,  the  obligor  shall  be 
entitled  to  receive  interest  accruing 
upon  Government  obligations  deposited 
in  accordance  with  the  rule  (§  225.11), 
except  that  coupons  on  bearer 
Government  obligations  will  be  retained 
by  the  bond  official  in  the  absence  of 
written  application  by  the  obligor.  The 
proposed  rule  (§  225.6)  provides  that 
interest  for  all  forms  of  Government 
obligations  will  generally  be  paid  to  the 
obligor  in  the  normal  course  without 
written  application,  llie  prof>osed  rule 
(§  225.6)  also  adds  a  provision 
permitting  the  bond  official  to  require 
retention  of  accrued  interest.  This 
change  clarifies  the  degree  of  agency 
flexibility  in  securing  the  performance 
of  their  obligors.  The  Sed«tary  believes 
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these  changes  will  facilitate  uniform 
operational  handling  of  interest 
payments,  expedite  the  payment  of 
interest  to  obligors,  and  further  secure 
performant;e  by  obligors 

Custodian  Dutitfs  and  Besponsihilitie>i 

The  proposed  rule  (§  225.7)  clarines 
that  agency  custodians  will  act  in  strict 
accordance  with  authentii;ated  agency 
instructions.  This  clarification  stems 
from  questions  posed  by  the  Federal 
Reserve  regarding  whether  its  duties 
and  responsibilities  under  31  U.S.C. 
9303(b)(1)  require  it  to  act  in  strict 
accordance  with  the  authenticated 
agency  instructions. 

Rolf  of  Federal  Reserve  Bonks 

In  at;cordance  with  31  CFR  part  306. 
the  Federal  Reserve  Banks  will  act  as 
fiscal  agents  of  the  United  States  for  the 
purposes  of  these  regulations. 

Rulemaking  Analysis 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  E.O.  12866 
Therefore,  a  Regulatory  A.ssessment  is 
not  reouired 

If  is  hereby  certified  pursuant  to  the 
Regulatory  Flexibility  Ad  that  this 
revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 
Accordingly,  a  Regulatory  Flexibility 
Act  analysis  is  not  required  These 
regulations  authorize  persons,  including 
small  entities,  to-pledge  bonds  se<;urBd 
by  Government  obligations  in  lieu  of 
bonds  with  sureties  Consequently, 
these  regulations  provide  additional 
options  to  business  entities  pledging 
collateral,  as  well  as  a  flexible 
regulatory  scheme  with  no  adverse 
e<.:onomic:  impact  on  small  entities. 

Notice  and  Cx>mnient 

Publu  comment  is  solicitmi  on  all 
aspe<:ts  of  this  proposed  regulation  The 
Financial  Management  .Service  will 
consider  all  comments  made  on  the 
substance  of  this  proposed  regulation, 
but  does  not  intend  to  hold  hearings 

List  of  Subjects  in  31  CFR  Part  225 

Fiscal  Service,  Government  securities. 
Surety  bonds 

For  the  reasons  set  forth  in  the 
preamble.  31  CVK  part  225  is  proposed 
to  be  revised  to  read  as  follows: 

PART  225— ACCEPTANCE  OF  BONOS 
SECURED  BY  GOVERNMENT 
06UQATION8  IN  UEU  Of  BONOS 
WITH  SURETIES 


.Se« 
225  2 


•Vope 
Definitions. 


225  3     Pledge  of  Covenunent  obligations  in 
lieu  of  a  bond  with  surety  or  sureties. 

225.4  Pledge  of  book-entry  Government 
obligations. 

225.5  Pledge  of  definitive  Government 
obligations. 

225.6  Payment  of  interest 

225  7    Custodian  duties  and  responsibilities. 
225  8    Bond  official  duties  and 

responsibilities. 
225  9    Return  of  Government  obligations  to 

obligor 
225  10    Other  agency  practices  and 

authorities 
225  11    Courts 

Authority:  31  U  S.C.  321.  31  U.SC  9301; 
31  use.  9303.  12  U.S.C  391. 

1228.1  Scope. 

The  regulation  in  this  part  applies  to 
Government  agencies  that  accept  bonds 
se<:ured  by  Government  obligations  in 
lieu  of  bonds  with  sureties.  The 
Financial  Management  Service  (FMS)  is 
the  Secretary  of  the  Treasury's 
(Secretary)  representative  in  all  matters 
concerning  this  part  unless  otherwise 
specified.  The  Commissioner  of  the 
FMS  may  issue  procedural  instructions 
implementing  this  regulation. 

1225.2  Oeflnlllon*. 

For  the  purpose  of  this  part: 

Agency  means  a  department,  agency, 
or  instrumentality  of  the  United  States 
Government. 

Authenticate  instructions  means  to 
verify  that  the  instructions  received  are 
from  a  bond  official. 

Bearer  means  an  obligation  whose 
ownership  is  not  recorded.  Title  to  such 
an  obligation  passes  by  delivery  without 
endorsement  and  without  notice.  A 
bearer  obligation  is  payable  on  its  face 
to  the  holder  at  either  maturity  or  call 
for  redemption. 

Bond  means  an  executed  written 
instrument,  which  guarantees  the 
fulfillment  of  an  obligation  to  the 
United  States  and  sets  forth  the  teims. 
conditions,  and  stipulations  of  the 
obligation.  If  the  obligation  is  not 
fulfilled,  the  bond  assures  payment,  to 
the  extent  stipulated,  of  any  loss 
sustained  by  the  United  States. 

Bond  official  means  an  agency  official 
having  authority  under  Federal  law  or 
regulation  to  approve  a  bond  with 
surety  or  sureties  and  to  approve  a  bond 
secured  by  Government  obligations. 

Book-entry  means  a  computerized 
entry  made  on  records  of  a  Federal 
Reserve  Bank.  (See  part  306  of  this  title. 
Subpart  O.  Book-Entry  Procedure). 

Custodian  means  a  Federal  Reserve 
Bank  acting  as  fiscal  agent  of  the  United 
States  or  a  depositary  specifically 
designated  by  the  Secretary  for  the 
purpose  of  this  part. 

Definitive  means  in  engraved  or 
printed  form. 


Federal  Reserve  Bank  means  a  Federal 
Reserve  Bank  and  its  branches. 

Government  obligation  means  a 
public  debt  obligation  of  the  United 
States  Government,  and  an  obligation 
whose  principal  and  interest  are 
unconditionally  guaranteed  by  the 
Government. 

Obligor  includes,  but  is  not  limited  to, 
an  individual,  a  trust,  an  estate,  a 
partnership,  a  corporation,  and  a  sole 
proprietor. 

Officer  authorized  to  certify 
assignment  means  the  individual 
identified  in  the  regulation  codified  at 
§306.45  of  this  title. 

Par  value  means  the  stated  value  of  a 
Government  obligation  that  will  be  paid 
at  maturity. 

Payment  bond  means  a  bond  which 
assures  payment,  as  required  by  law,  to 
all  [wrsons  supplying  labor  or  material 
in  the  performance  of  required  work 
provided  for  in  a  contract. 

Pledge  means  a  pledge  of.  or  transfer 
of  a  security  interest  in,  a  Government 
obligation  to  a  bond  official's  agency  as 
collateral  in  lieu  of  a  bond  with  a  surety 
or  sureties. 

Procedural  Instructions  means  the 
Treasury  Financial  Manual  published 
by  the  Financial  Management  Service. 

Registered  means  that  ownership  of 
the  Government  obligation  is  listed  in 
the  issuer's  records,  and  that  the 
obUgation  is  payable  at  maturity  or  call 
to  the  person  in  whose  name  the 
obligation  is  inscribed  or  to  that 
person's  assignee. 

f  225.3    Pledge  of  Oovemment  obligations 
In  lieu  of  a  bond  with  eurety  or  aureUe*. 

(a)  General.  An  obligor  required  by 
Federal  law  or  regulation  to  furnish  a 
bond  with  surety  or  sureties  may  give  in 
lieu  thereof  a  bond  secured  by 
Government  obligations  to  a  bond 
official. 

(b)  Bond.  The  bond,  at  a  minimum, 
shall  irrevocably  authorize  the  bond 
official  to  collect,  sell,  assign,  or  transfer 
such  Government  obligations  and  any 
interest  retained  therefrom  in  the  event 
of  the  obligor's  default  in  performing 
any  of  the  terms,  conditions.  Or 
stipulations  of  such  bond,  and  shall 
authorize  the  bond  official  to  apply  the 
proceeds  therefrom,  in  whole  or  in  pari, 
to  satisfy  any  claim  of  the  United  States 
Government  against  the  obligor. 

(c)  Amount  of  Government 
obligptions.  The  obligor  shall  pledge  to 
the  bond  official  Goveminent 
obligations  whose  par  value  is  at  least 
equal  to  the  face  amount  of  the  required 
bond  with  surety  or  sureties. 

(d)  Avoiding  frequent  substitutions. 
To  avoid  the  frequent  substitution  of 
Government  obligations,  the  bond 
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official  may  reject  Government 
obligations  which  mature,  or  are 
redeemable,  within  one  year  bom  the 
date  they  are  pledged  to  the  bond 
official. 

tg»-*    Plwlg* o< book-entry Oovemment 
obHgaHona. 

(a)  General.  An  obligor,  or  an  obligor's 
financial  institution,  acting  as  agent  for 
the  obligor,  shall  arrange  a  pledge 
pursuant  to  the  prior  agreement  and 
approval  of  the  bond  official,  of  book- 
entry  Government  obligations  by 
authorizing  a  Federal  Reserve  Bank  to 
make  an  appropriate  entry  in  its  records. 
The  Federal  Reserve  Bank  is  not 
required  to  establish  that  the  agreement 
and  approval  of  the  bond  official  has 
been  obtained  prior  to  the  making  of 
such  entry. 

(b)  Receipt.  Upon  the  making  of  the 
entry  in  the  records  of  a  Federal  Reserve 
Bank,  such  Bank  wrill  promptly  issue  a 
receipt  or  an  activity  statement,  or  both, 
to  the  bond  official  and  to  the  obligor. 

(c)  Effect  of  entry.  The  making  of  such 
an  entry  in  the  records  of  a  Federal 
Reserve  Bank  shall  have  the  effect  as 
provided  in  §  306.118(a)  of  this  title,  or 
other  applicable  regulations. 

f22S^    Pledge  of  definitive  Qovemmant 


(a)  Type  and  assignment.  Definitive 
Government  obligations  may  be  in 
bearer  or  registered  form,  and  shall  be 
owned  by  the  obligor. 

(1)  Bearer  Government  obligations. 
The  obligor  shall  pledge  bearer 
Government  obligations  to  the  bond 
official  with  all  immatured  interest 
coupons  attached. 

(2)  Registered  Government 
obligations:  assignment.  The  obligor 
shall  pledge  Government  obligations 
registered  in  the  obligor's  name  to  the 
bond  official  by  assignment  in 
accordance  with  subpart  F  of  part  306 
of  this  title  (31  CFR  306.40  et  seq.)  and 
other  codified  procedtu«s  for  issuers 
that  apply  to  assignment  of  the 
registered  Government  obligations, 
except  that,  when  so  authorized  under 
such  procedures,  all  assignments  shall 
be  made  in  blank. 

(b)  Delivery  to  bond  official;  receipt. 
All  deliveries  of  definitive  Government 
obligations  from  the  obligor  to  the  bond 
official  under  this  part  shall  be  made  at 
the  risk  and  expense  of  the  obligor. 
Upon  receipt  of  definitive  Government 
obligations,  the  bond  official  will  issue 
the  obligor  a  receipt. 

(c)  Risk  of  loss;  safekeeping.  All 
definitive  Government  obligations  held 
by  the  bond  official  will  be  held  at  the 
risk  of  the  bond  official.  The  bond 
official  will  keep  safe  all  definitive 
Government  obUgations. 


(d)  Deposit.  The  bond  official  is 
strongly  encouraged  to  ensure  that 
definitive  Government  obligations  are 
deposited  with  either  of  the  foUovidng 
custodians: 

(1)  A  Federal  Reserve  Bank,  having 
the  requisite  fiadlities;  or, 

(2)  A  depositary  specifically 
designated  for  that  purpose  by  the 
Secretary. 

(e)  Delivery  to  custodian;  receipt.  If 
the  bond  official  is  in  receipt  of 
definitive  Government  obligations,  and 
thereafter  deposits  those  obligations 
with  a  custodian,  the  expense  and  risk 
of  loss  in  delivery  will  rest  with  the 
bond  official.  Upon  the  deposit  of 
definitive  Government  obligations,  the 
custodian  will  issue  the  bond  official  a 
receipt.  All  definitive  Government 
obligations  held  by  the  custodian  vnll 
be  held  at  the  risk  of  the  custodian. 

(f)  Conversion  to  book-entry.  When 
converting  definitive  Government 
obligations  to  book-entry  form,  a  Federal 
Reserve  Bank  will  act  pursuant  to  and 
in  accordance  with  codified  book-entry 
procedures  for  issuers  that  apply  to  the 
definitive  Government  obligations 
pledged  to  the  bond  offidal's  agency, 
including  the  book-entry  procedures  for 
Treasury  securities  set  foilh  in  subpart 
O  of  part  306  of  this  title  (31  CFR 
306.115  etseq.). 

1229.6    PaynMnt  of  Interast 

(a)  General.  Except  as  otherwise 
provided  in  this  section,  and  §  225.7(b), 
interest  accruing  upon  Government 
obligations  ple<^ed  to  a  bond  official's 
agency  in  accordance  with  this  part  vdll 
be  remitted  to  the  obligor. 

(b)  Bond  requirements.  The  bond 
official  will  require  that  the  bond 
provide  that  the  bond  official  may  retain 
any  interest  accruing  upon  any 
Government  obligations,  or  direct  that 
such  interest  be  retained  by  the 
custodian. 

(c)  Default.  If  the  bond  official 
determines  that  the  obligor  has 
defeulted  in  the  performance  of  any  of 
the  terms,  conditions,  or  stipulations  of 
the  bond,  the  bond  official  will  retain 
any  interest  accruing  upon  Government 
obligations  pledged  to  the  bond 
offidal's  agency  or  direct  the  custodian, 
in  accordance  with  §  225.7(b)  and  other 
relevant  provisions  of  this  part,  to  retain 
such  interest. 

S22S.7    Custodian  duties  and 
responsibilities. 

(a)  General.  A  custodian  shall 
authenticate  instructions  received  from 
a  bond  official  and  shall  act  in 
accordance  with  such  authenticated 
instructions.  The  custodian  assimies  no 
liability  and  is  without  liability  of  any 


kind  for  acting  in  accordance  with  such 
authenticated  instructions,  except  for 
the  custodian's  failure  to  exercise 
ordinary  care.  By  providing  a  bond 
secured  by  Government  obligations  in 
lieu  of  a  bond  with  surety  or  sureties, 
an  obligor  agrees  not  to  hold  either  the 
custodian  or  the  Secretary  liable  or 
responsible  for  the  actions  or  inactions 
of  a  bond  official  or  for  carrying  out  a 
bond  official's  authenticated 
instructions. 

(b)  Interest.  Absent  authenticated 
instructions  fixjm  the  bond  offidal  to 
retain  interest,  interest  received  by  the 
custodian  on  Government  obligations 
pledged  to  the  bond  offidal's  agency  in 
accordance  with  this  part  will  be 
remitted  in  the  regular  course  of 
business  to  the  obligor. 

(c)  Release  and  substitution  of 
Government  obligations.  A  custodian 
will  only  release  cm-  substitute 
Government  obligations  or  the  proceeds 
from  Government  obligations,  including 
any  retained  interest,  in  accordance 
with  a  bond  offidal's  authenticated 
instructions. 

(d)  Liquidation  of  Government 
obligations.  A  custodian  will  collect, 
sell,  assign,  or  transfer  Government 
obligations,  including  any  interest 
there&Dm.  only  in  accordiance  with  a 
bond  offidal's  authenticated 
instructions. 

(e)  Application  of  proceeds.  A 
custodian  will  apply  the  proceeds  &t>m 
the  collection,  sale,  assignment,  or 
transfer  of  Government  obligations  only 
in  accordance  with  a  bond  official's 
authenticated  instructions. 

S22S.8    Bond  Official  duties  and 
rssponsibiWies. 

(a)  Duties  and  responsibilities.  The 
bond  official's  duties  and 
responsibilities  are  as  follov«rs: 

(1)  Approving  the  bond  secured  by 
Government  obUgations  after 
determining  its  sufficiency; 

(2)  Verifying  ownership  of  any 
definitive  Government  obUgations 
given,  and  ensuring  that  any  registered 
Government  obligations  are  properly 
assigned: 

(3)  Approving  the  delivery  of  book- 
entry  Government  obligations  after 
determining  their  sufficiency: 

(4)  Provimng  the  custodian,  when 
appropriate,  with  clear  and  condse 
instructions; 

(5)  Taking  all  reasonable  and 
appropriate  steps  to  ensure  that  all 
procedures  or  transactions  conform  with 
the  provisions  of  this  part:  and, 

(6)  Notifying  the  Secretary  of  the 
Treasury,  or  designee,  upon  an  obligor's 
default  in  performing  any  of  the  terms, 
conditions,  or  stipulations  of  a  bond  and 
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applying  any  part  of  the  proceeds 
therefrom  that  is  in  excess  of  the 
amount  required  to  assure  pwyment  of 
any  loes  sustained  by  the  United  States 
related  to  the  purpose  of  the  bond  to 
satisfy  any  claim  of  the  United  States 
Government  against  the  obligor. 

(b)  (Reserved] 

f229.t    Blum  of  Qovemmewt  oMigltena 
to  obligor. 

(a)  Genera].  Except  as  provided  in 
subsection  (b)  of  this  section,  the  bond 
official  will  return  the  Govemnient 
obligations,  and  any  interest  retained 
there£rom.  to  the  obligor,  without 
written  application  from  the  obligor, 
when  the  bond  official  determines  that 
the  Government  obligations  are  no 
longer  required  under  the  terms  of  the 
bond. 

(b)  Miller  Act  Payment  Bonds.  The 
bond  official  will  not  return 
Government  obligations  to  an  obligor 
who  has  furnished  to  the  bond  official 
a  payment  bond,  if: 

(1)  A  person,  who  supplied  the 
obligor  with  labor  or  materials  and 
whom  the  obligor  has  not  paid,  files 
with  the  agency  head  the  application 
and  affidavit  provided  for  in  the  Miller 
Act  (Act),  as  amended  (40  U.S.C.  270a- 
270d).  and  the  time  provided  in  the  Act 
for  the  person  to  commence  suit  against 
the  obligor  on  the  payment  bond  has  not 
expired;  or 

(2)  A  person  commences  a  suit  against 
the  obligor  within  the  time  provided  for 
in  the  Act.  in  which  case  the  bond 
official  will  hold  the  Government 
obligations  subject  to  the  order  of  the 
court  having  jurisdiction  of  the  suit;  or 

(3)  The  bond  official  has  actual 
knowledge  of  a  claim  against  the  obligor 
on  the  basis  of  the  payment  bond,  in 
which  case  the  bond  official  may  return 
the  Government  obligations  to  the 
obligor  when  the  bond  official  deems 
appropriate. 

(c)  Claim  of  the  United  States 
unaffected.  Nothing  in  this  section  shall 
affect  or  impair  the  priority  of  any  claim 
of  the  United  States  against  Government 
obligations,  or  any  right  or  remedy 
granted  by  the  Miller  Act  or  by  this  part 
to  the  United  States  in  the  event  of  an 
obligor's  default  on  any  term,  condition, 
or  stipulation  of  a  bond. 

(d)  Return  of  definitive  Government 
obligations:  risk  of  loss.  Definitive 
Government  obligations  to  be  returned 
to  the  obligor  will  be  forwarded  at  the 
obligor's  risk  and  expense,  either  by  the 
bond  official,  or  by  a  custodian  upon 
receipt  of  a  bond  official's  authenticated 
instruction. 


I22S.10    Ottier agency  praetloee and 


(a)  Agency  practices.  Nothing  in  this 
part  shall  be  construed  as  modifying  the 
existing  practices  or  duties  of  agencies 
in  handling  bonds,  except  to  the  extent 
made  necessary  under  the  terms  of  this 

Krt  by  reason  of  the  acceptance  of 
nds  sectired  by  Government 
obligations. 

(bj  Agency  authorities.  Nothing 
contained  in  this  part  sliall  affect  the 
authority  of  agencies  to  receive 
Government  obligations  for  security  in 
cases  authorized  by  other  provisions  of 
law. 

I22S.11    Oeurta. 

(a)  General.  Nothing  contained  in  this 
part  shall  affiact  the  authority  of  a  court 
over  a  Government  obligation  given  as 
security  in  a  civil  action. 

(b)  (Reserved] 

Dated:  November  7. 1996. 
RiMell  D.  Morris. 
Commissioner. 

IFR  Doc.  96-29216  Filed  11-14-96:  8:4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawraoca  Saaway  Davalopmant 
CorporatfcMi 

33  CFR  Parte  404  and  407 

Saaway  Ragulattona  and  Rulaa:  Qraat 
Lakaa  Pllotaga  Ralaa 

AQENCY:  Saint  Lawrence  Seaway 
Development  Gorporation,  DOT. 
ACTKM:  Extension  of  comment  period. 

SUMMARY:  This  document  extends  the 
comment  period  of  the  notice  of 
proposed  rulemaking  and  hearing 
(NPRM)  published  in  the  Federal 
Register  on  September  25. 1996,  (61  FR 
50258)  which  proposed  to  increase 
Great  Lakes  Pilotage  Rates.  The 
comment  period  for  this  NPRM  was 
scheduled  to  end  on  November  12, 
1996.  This  docimient  extends  that 
comment  period  by  15  days,  to 
November  27,  1996.  The  extension  is 
necessary  to  allow  commenters 
additional  time  to  analyze  the 
rulemaking  and  prepare  their 
comments. 

DATES:  Any  party  wishing  to  present 
views  on  the  NPRM  published  on 
September  25.  1996.  (61  FR  50258)  may 
nie  comments  with  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC)  on  or  before  November  27. 
1996. 

A0Ofl£SSES:  Send  comments  to  Marc  C. 
Owen.  Chief  Counsel,  Saint  Lawrence 


Seaway  Development  Corporation.  400 
Seventh  Street,  S.W.,  Suite  5424, 
Washington.  D.C.  20590. 

FOR  FURTHER  MFORMATION  CONTACT: 
Scott  A.  Poyer.  Chief  Economist.  Saint 
Lawrence  Seaway  Development 
Corporation.  Office  of  Great  Lakes 
Pilotage.  United  States  Department  of 
Transportation.  400  7th  Street  SW., 
Suite  5424,  Washington.  IX:  20590. 
room  5421, 1-800-785  2779.  or  Marc  C. 
Owen.  Chief  Counsel.  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street.  S.W..  Suite  5424, 
Washington.  D.C.  20S90.  (202)  366- 
6823. 

SUPPLEMENTARY  INFORMATION:  On 
September  25. 1996,  the  SLSDC 
published  a  notice  of  proposed 
rulemaking  and  hearing  (NPRM)  in  the 
Federal  Register  (61  FR  50258),  which 
proposed  to  increase  Great  Lakes 
pilotage  rates.  The  comment  period  for 
the  NPRM  was  scheduled  to  end  on 
November  12. 1996. 

A  public  hearing  announced  in  the 
NPRM  was  held  on  October  22. 1996.  at 
the  Crowne  Plaza  at  Detroit  Metro 
Airport.  8000  Merriman  Road,  Romulus, 
MI.  During  the  hearing  several 
commenters  requested  additional  time 
to  analyze  the  NPRM  and  file 
comments.  Subsequent  to  the  hearing, 
the  SLSDC  received  written  comments 
asking  for  an  extension  of  the  comment 
{Mriod.  A  number  of  commenters 
requested  the  extension  because  they 
believe  an  increase  in  Great  Lakes 
pilotage  rates  may  have  a  potentially 
large  effect  on  commerce  in  the  Great 
Lakes  region  and  that  they  needed  more 
time  to  complete  a  thorough  analysis  of 
the  NPRM  and  its  possible  effects. 

Because  additional  time  is  needed  for 
commenters  to  complete  their  analysis 
and  prepare  their  comments,  the 
comment  period  for  the  NPRM 
published  on  September  25. 1996.  (61 
FR  50258)  is  extended  15  days,  and  will 
now  end  on  November  27, 1996. 

Issued  at  Washington,  D.C  on  November 
12. 1996. 

Saint  Lawrence  Seaway  Development 
Corporation. 

Gail  C  McDonald, 

Administrator. 

IFR  Doc.  96-29386  Filed  11-14-96:  8:45  am] 
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UBRARY  OF  CONGRESS 
Copyright  Oflloa 
37CFRPart202 

[Docket  No.  M-q 

"Bast  EdMon"  of  PuUishad 
Copyrighted  Worics  for  the  Coiiactions 
of  the  Library  of  Congress 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  proposing 
amendments  to  the  regulations 
regarding  the  deposit  of  the  "best 
edition"  of  published  motion  pictures. 
The  purpose  of  the  proposed  rule  is  to 
remove  the  "most  widely  distributed 
gauge"  as  a  selection  factor  of  the  "best 
edition"  and  add  new  videotape  formats 
to  the  prioritized  list  of  material 
preferences  based  on  current  industry 
practices. 

DATES:  Comments  should  be  received  on 
or  before  December  6, 1996. 
ADDRESSES:  If  sent  BY  MAIL,  ten  copies 
of  written  comments  should  be 
addressed  to  Marilyn  J.  Kretsinger, 
Acting  General  Counsel,  Copyright  GC/ 
I&R,  P.O.  Box  70400,  Southwest  Station, 
Washington.  D.C.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  707- 
8366.  If  BY  HAND,  ten  copies  should  be 
brought  to:  Office  of  the  General 
Coimsel.  Copyright  Office,  James 
Madison  Memorial  Building,  Room  LM- 
407,  First  and  Independence  Avenue, 
S.E..  Washington,  D.C.  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel.  Copyright  GC/I&R.  P.O.  Box 
70400.  Southwest  Station,  Washington, 
D.C.  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  Sections 
407  and  408  of  title  17,  United  States 
Code,  require  that  for  published  works 
the  copies  or  phonorecords  deposited  in 
the  Copyright  Office  be  of  the  "best 
edition."  "The  'best  edition*  of  a  work 
is  the  edition,  published  in  the  United 
States,  at  any  time  before  the  date  of 
deposit,  that  the  Library  of  Congress 
determines  to  be  most  suitable  for  its 
purposes,"  17  U.S.C.  101. 

"When  two  or  more  editions  of  the 
same  version  of  a  work  have  been 
published,  the  one  of  the  highest  quality 
is  generally  considered  to  be  the  'best 
edition'."  37  CFR  202.  APP.  B.  The 
Copyright  Office  has  published 
regulations  that  set  out  the  Library's 
specific  criteria  on  what  is  the  best 
edition.  See  generally  37  CFR  202.19, 


202.20  and  Appendix  B  to  Part  202  — 
"Best  Edition"  of  Published 
Copyrighted  Vlarks  for  the  Collections 
of  die  Library  of  Congress.  These 
regulations  give  the  selection  criteria  to 
be  applied  in  determining  the  best 
edition  of  each  of  several  types  of 
materials,  these  criteria  list  formats  in 
descending  order  of  importance.  Id.  The 
criteria  for  "Motion  Pictures"  is  set  forth 
in  37  CFR  202,  APP.  B  HI. 

For  a  number  of  years,  the  Library  of 
Congress  has  used  "gauge  in  which 
most  widely  distributed"  as  a  high 
ranking  preference  in  its  selection  of 
both  film  print  and  videotape.  At  its 
inception,  this  criterion  permitted  the 
Library  to  acquire  copies  that  met  the 
Library's  standards  for  archival  quality 
while  working  to  the  benefit  of  the 
motion  picture  industry  as  well.  Copies 
originally  deposited  to  meet  this 
criterion  were  typically  35mm  prints 
rather  than  the  more  limited  70mm 
prints  and  V4"  videotapes  rather  than 
the  2"  videotape  broadcast  medium. 

Over  the  years,  the  application  of  this 
criterion  began  to  work  against  the 
archival  interests  of  the  Library.  The 
primary  reason  for  this  change  has  been 
the  wide  use  of  VHS  W  videotape.  For 
the  last  ten  years,  when  two  or  more 
tape  gauges  have  been  distributed,  the 
VHS  V2"  videotape  typically  has  been 
the  most  widely  distributed  and 
therefore  imder  the  Library's  criteria, 
the  best  edition.  The  Library  does  not 
consider  this  particular  W  gauge  to 
represent  an  acceptable  archival  quality 
medium.  The  Library  has  concluded 
that  use  of  the  "most  widely  distributed 
gauge"  in  the  area  of  film  prints  is  now 
detrimental  to  the  interests  of  the 
Library  of  Congress. 

During  this  same  period,  the  1" 
videotape  became  the  industry  standard 
as  the  broadcast  gauge,  and  the  2"  gauge 
became  almost  obsolete.  The  1"  gauge  is 
less  expensive  and  bulky  than  the  2" 
gauge  and  is  an  excellent  archival 
medium.  At  this  time,  therefore,  the  1" 
format  is  the  highest  quality  format  in 
the  videotape  medium. 

The  television  industry  is  currently 
vtridely  using  several  new  W  videotape 
formats,  including  the  Betacam  and  the 
D-2  cassette,  because  of  their  high 
quality.  These  formats  were  not 
available  when  the  best  edition  criteria 
were  developed.  The  Library  has 
determined  that  both  of  these  formats 
meet  its  archival  standards  and  are 
superior  to  the  V4"  videotape. 

The  Office  is.  therefore,  proposing  to 
amend  its  regulations  to  remove  the 
"gauge  in  which  most  widely 
distributed"  as  a  criterion  in  Appendix 
B,  in  and  to  add  the  new  high  quality 
videotape  formats. 


List  of  Subiects  io  37  CFR  Part  202 

Claims,  Copyright. 

Proposed  Regulotioiu 

In  consideration  of  the  foregoing,  the 
Copyright  Office  amends  37  CFR  part 
202  in  the  manner  set  forth  below: 

PART  202— (AMENDEDl 

Appendix  B  to  Part  202— "BeM  Edition" 
of  Published  Copyrigkled  Works  for  Am 
CoUectioBS  of  the  L^rary  of  CangreM 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Audioritr- 17  U.S.C  702. 

2.  hi  part  202.  Appendix  B,  "HI. 
Motion  Pictures"  is  revised  to  read  as 
follows: 

•  *        •        •        • 

m.  Motion  Pictures 

Film  medium  is  considered  a  better 
quality  than  any  other  medium.  The 
formats  under  "film"  and  "videotapje" 
are  listed  in  descending  order  of 
preference: 

A.  Fihn: 

1.  Preprint  material  with  special 
arrangement. 

2.  35mm  positive  prints. 
3. 16mm  positive  prints. 

B.  Videotape: 

1.  One-inch  ojjen  reel  tape. 

2.  Betacam  cassette. 

3.  D-2  cassette. 

4.  Videodisc. 

5.  Three-quarter  inch  cassette. 

6.  One-h^f  inch  VHS  cassette. 

•  •        •        *        • 

Dated:  November  4 . 1 996. 
Marybeth  Peten, 

Register  of  Copyrights. 

Approved  by: 
Junes  H.  Billington, 

The  Librarian  of  Congress. 

[FR  Doc.  96-29199  Filed  11-14-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 
[AD-FRL-6652-1] 

Pravention  of  Significant  Detarloration 
(PSD)  and  Nonattainmant  Now  Source 
Review  (NSR);  Propoaed  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking; 
clarification  and  corrections. 

SUMMARY:  This  document  contains  a 
clarification  and  corrections  to  the 
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proposed  rulemaking,  the  NSR  Reform 
rulemaking,  which  wait  pubUshed 
Tuesday.  July  23.  1996  (61  PR  38249) 
The  NSR  Reform  rulemaking  proposes 
to  revise  regulations  for  the  approval 
and  promulgation  of  implementation 
plans,  and  the  requirements  for 
preparation,  adoption,  and  submittal  of 
implementation  plans  governing  the 
NSR  programs  mandated  by  parts  C  and 
D  of  title  I  of  the  Clean  Air  Act. 
FOP  FURTHf  R  MFOmMTION  CONTACT: 
Daniel  daRoeck.  Information  Transfer 
and  Program  Integration  Division.  MD- 
12.  Office  of  Air  Quality  Planning  and 
Standards.  US.  EPA.  Research  Triangle 
Park,  North  Carolina  277H,  telephone 
(919)  541-5593.  telefax  (919)  541-5509. 

SUPPtllKNTARY  MFOfMATKM: 

Clarifketion 

The  EPA  proposed  the  Clean  Unit 
exclusion  as  a  simplified  applicability 
(est  for  changes  to  existing  emissions 
units  that  already  are  well  controlled. 
See  61  PR  38255-38258.  The  proposal  is 
intended  to  require  that  in  order  for  an 
existing  emissions  unit  to  qualify  as  a 
"clean  unit"  the  unit  must  have  a 
federally  enforceable  emissions  limit 
that  "is  compwrable"  to  the  best 
available  control  technology  or  lowest 
achievable  control  technology 
requirements  for  that  type  of  unit, 
whichever  would  otherwise  be 
applicable  to  the  proposed  change.  The 
relevant  regulatory  language  is 
contained  in  proposed 
§ 51. 165(a)(l)(v)(C)  (JO)  through  (IJ)  of 
the  nonattainment  NSR  rules. 
§S51.166(b)(2)(iii)(L)  (I)  through  [4). 
and  52.21(b)(2)(iii)(L)  (7)  through  (4)  of 
the  PSD  rules,  and  is  referenced  in 
•»  52.24(f)  of  the  statutory  restriction  on 
new  sources  (construction  ban).  In  each 
rule.  EPA  intended  that  eligibility  for 
the  clean  unit  exclusion  is  to  be 
cxjntingent  upon  several  criteria  being 
satisfied.  However,  in  the  proposed 
language  in  §51.165  it  may  not  be  clear 
to  the  reader  that  each  of  the  criteria 
under  paragraphs  (a)(l)(v)(C)(  JO) 
through  (a)(l)(v)(C)(JJ)  must  be  satisfied 
in  order  for  an  emissions  unit  to  qualify 
for  the  exclusion.  Because  of  a  problem 
with  the  overall  structure  of  the 
regulations  at  <»  51.165.  it  is  not  feasible 
to  make  a  simple  corret.lion  without 
first  restructuring  the  overall  regulation. 
Instead,  for  purposes  of  interpreting  and 
commenting  on  the  proposal  the  reader 
is  advised  to  read  the  "Clean  Unit" 
exemption  as  provided  in 
§§  51.166fb)(2)(iii)(L)  ( J)  through  (4)  and 
52.21(b)(2)(.ii)(L)  (J)  through  [4]  (as 
corrected  below)  for  the  correct 
interpretation  of  the  proposed 
exclusion.  The  EPA  is  considering  the 


most  effective  way  to  restructure 
S  51.165  to  correct  the  problem,  and 
intends  to  make  the  necessary 
restructuring  at  the  lime  of 
promulgation  of  final  rulemaking. 

Need  fior  Correctioo 

As  pubhshed.  the  preamble  and 
proposed  amendments  to  the 
regulations  at  §§51.166  and  52.21. 
contain  errors  which  are  misleading  and 
are  in  need  of  clarification. 

Correctioo  of  Publicjitioa 

Accordingly,  the  publication  on  July 
23.  1996  of  the  proposed  regulations  40 
CFR  51.166  and  52.21.  which  were  the 
subject  of  FR  Doc.  96-17544.  are 
corrected  to  read  as  follows: 

Correctioo  to  Preamble 

1.  On  page  38258.  in  the  first  column, 
in  section  U.C4..  Deecription  of  the 
Clean  Facility  ProfKMaJ.  in  the  third 
sentence,  the  refierence 
"§§  51. 165(a)(l)(v)(C)(l  J)."  is  corrected 
to  read  "§§51.165(a)(l)(v)(C)(M).". 

•  Sitae    [Correeled] 

2.  On  page  38330.  in  the  second 
column,  in  §51.166.  paragraph 
(b)(2)(iii)(LK2)(i7;l  the  laat  line  is 
corrected  by  removing  the  period  (*'.") 
and  adding  a  semicolon  (";"). 

3.  On  page  38330.  in  the  second 
column,  in  §  51 .  166.  paragraph 
(b)(2)(iii)(L)(3).  the  last  line  is  corrected 
by  adding  the  word  "and"  afler  the 
semicolon. 

4.  On  page  38330.  in  the  second 
column,  in  §JS1.166,  paragraph 
(b)(2)(iii)(L)(4).  the  last  line  is  corrected 
by  removing  the  text  ";  and"  and  adding 
a  period  ("."). 

182^1    [Corrected] 

5.  On  page  38337.  in  the  third 
column,  in  §  52.21.  paragraph 
(b)(2)(iii)(L)(2)(/;0.  the  last  line  is 
corrected  by  removing  the  period  (".") 
and  adding  a  semicolon  (";"). 

6.  On  page  38337.  in  the  third 
column,  in  §52.21.  paragraph 
(b)(2)(iii)(L)(  J),  the  last  line  is  corrected 
by  adding  the  word  "and"  after  the 
semicolon. 

7.  On  page  38337.  in  the  third 
column,  in  §52.21.  in  paragraph 
(b)(2)(iii)(L)(4).  the  last  line  is  corrected 
by  removing  the  text  ";  and"  and  adding 
a  period  ("."). 

Dated.  November  8.  1996 
Mary  Nichob. 

Assistant  Administrator  for  Air  and 
Radiation 

IFR  Doc  96-29356  Filed  1 1-14-96;  8:45  am) 
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40  CFR  Parta  52  and  81 
nM72-1b:  FRL-6647-8] 


Oaalgnatton  of  Araaa  for  Air  Quality 
Planning  Purpoaaa;  Indiana 

AGENCY:  Environmental  F^tection 
Agency  (EPA). 

AC  I  KM:  Proposed  rule. 


lUMMARY:  The  EPA  is  proposing  to 
approve  two  State  Implementation  Plan 
(SIP)  revision  requests  submitted  by  the 
State  of  Indiana  on  March  14. 1996,  and 
June  17.  1996.  The  state  requested 
redesignation  of  pwrtions  of  Marion. 
LaPorte.  and  Wayne  Counties  and  all  of 
Vigo  County  to  attainment  for  S02.  In 
the  Final  Rules  section  of  this  Federal 
Register.  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
agency  views  this  as  a  noncontroveraial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  1/  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comromits  received  «vill  be  addressed  in 
a  subsequent  final  rule  beeed  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  December  16, 1996. 

AOORESSES:  Copies  of  the  revision 
request  are  available  for  insp>ection  at 
the  following  address:  Environmental 
Protection  Agency.  Region  5.  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604.  (It  is 
recommended  that  you  telephone  Ryan 
Bahr  at  (312)  353-4366  before  visiting 
the  Region  5  Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer.  Chief.  Regulation 
Development  Section.  Air  Programs 
Branch  AR-18J),  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ryan  Bahr  at  (312)  353-4366. 

8UPm.EMENTARV  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C  7401-7671q. 
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Dated:  October  10, 1996. 
David  A.  UUrich, 

Acting  Regional  Administrator. 

(PR  Doc.  96-28873  Filed  11-14-96;  8:45  am) 
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[FRL-6660-4] 

RIN2060-AQ85 

40  CFR  Part  194 

Decision  to  Certify  Whether  the  Waste 
Isolation  Pilot  Plant  Complies  With  the 
40  CFR  Part  191  Disposal  Regulations 
and  the  40  CFR  Part  194  Compliance 
Criteria 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking  (ANPR). 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  intends  to  certify  whether 
or  not  the  Waste  Isolation  Pilot  Plant 
(WIPP)  will  comply  with  EPA's 
environmental  radiation  protection 
standards  for  the  disposal  of  radioactive 
waste.  The  WIPP  is  being  constructed  by 
the  Department  of  Energy  (DOE)  near 
Carlsbad,  New  Mexico,  as  a  potential 
repository  for  the  safe  disposal  of 
transuranic  radioactive  waste.  Pursuant 
to  the  1992  WIPP  Land  Withdrawal  Act, 
as  amended,  EPA  must  certify  that  the 
WIPP  will  comply  vfith  EPA's  standards 
for  disposal,  and  other  statutory 
requirements  must  be  met,  before  DOE 
may  commence  disposal  of  radioactive 
waste  at  the  WIPP. 

EPA  wall  determine  whether  the  WIPP 
will  comply  with  EPA's  standards  for 
disposal  based  on  the  application 
submitted  by  the  Secretary  of  Energy. 
DOE'S  compliance  certification 
application  was  received  by  the  EPA  on 
October  29. 1996.  and  a  copy  may  be 
found  in  EPA's  public  dockets  (see 
Additional  Docket  Information  at  the 
end  of  this  notice).  The  Administrator 
will  make  a  determination  as  to  the 
completeness  of  the  application  in  the 
near  future  and  will  notify  the 
Secretary,  in  writing,  when  the  Agency 
deems  the  application  "complete."  EPA 
will  evaluate  the  "complete" 
application  in  determining  whether  the 
WIPP  will  comply  with  the  radiation 
protection  standards  for  disposal.  The 
Agency  requests  public  comment  on  all 
aspects  of  the  DOE's  application. 
DATES:  Comments  in  response  to  today's 
docimient  and  on  DOE's  compliance 
application  must  be  received  by  March 
17. 1997.  Public  hearings  will  be  held  in 
New  Mexico  during  the  public  comment 
period.  A  separate  announcement  will 


be  published  in  the  Federal  Register  to 
provide  public  hearing  information. 
ADDRESSES:  Comments  and  requests  for 
public  hearings  should  be  submitted,  in 
duplicate,  to:  Docket  No.  A-93-02.  Air 
Docket,  room  M-1500  (LE-131).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C., 
20460.  See  additional  docket 
informaUon  in  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kruger  or  Betsy  Forinash; 
telephone  number:  (202)  233-9310; 
address:  Radiation  Protection  Division, 
Mail  Code  6602J,  U.S.  Environmental 
Protection  Agency.  Washington,  EXI 
20460. 

SUPPt-EMENTARY  INFORMATION:  The  Waste 
Isolation  Pilot  Plant  (WIPP)  was 
authorized  in  1980,  under  section  213  of 
the  Department  of  Energy  (DOE) 
National  Security  and  Military 
Applications  of  Nuclear  Energy 
Authorization  Act  of  1980  (Pub.  L.  96- 
164,  93  Stat.  1259, 1265),  "for  the 
express  purpose  of  providing  a  research 
and  development  facility  to  demonstrate 
the  safe  disposal  of  radioactive  wastes 
resulting  from  the  defense  activUies  and 
programs  of  the  United  States."  The 
WIPP  is  being  constructed  by  the  DOE 
near  Carlsbad,  New  Mexico,  as  a 
potential  repository  for  the  safe  disposal 
of  transuranic  radioactive  waste. 

The  1992  WIPP  Land  Withdrawal  Act 
(Pub.  L.  102-579)'  limits  radioactive 
waste  disposal  in  the  WIPP  to 
transuranic  radioactive  wastes  generated 
by  defense-related  activities. 
Transuranic  waste  is  defined  as  waste 
containing  more  than  100  nano-curies 
per  gram  of  alpha-emitting  radioactive 
isotopes,  with  half-lives  greater  than 
twenty  years  and  atomic  numbers 
greater  than  92.  The  Act  further 
stipulates  that  radioactive  waste  shall 
not  be  transuranic  waste  if  such  waste 
also  meets  the  definition  of  high-level 
radioactive  waste,  has  been  specifically 
exempted  from  regulation  with  the 
concurrence  of  the  Administrator,  or  has 
been  approved  for  an  alternate  method 
of  disposal  by  the  Nuclear  Regulatory 
Commission.  The  transuranic 
radioactive  waste  proposed  for  disposal 
in  the  WIPP  consists  of  materials  such 
as  rags,  equipment,  tools,  protective 
gear,  and  sludges  that  have  become 
contaminated  during  atomic  energy 
defense  activities.  The  radioactive 
component  of  transuranic  waste  consists 
of  man-made  elements  created  during 


'  The  1992  WIPP  Land  Withdrawal  Act  was 
amended  by  the  "Waste  Uolation  Pilot  Plant  Und 
Withdrawal  Act  Amendments."  which  were  part  of 
the  National  Defense  Authoriration  Act  for  Fiscal 
Year  1997. 


the  process  of  nuclear  fission,  chiefly 
isotopes  of  plutonium. 

The  EPA  is  required  by  the  WIPP  • 
Land  Withdrawal  Act  to  evaluate  and 
certify  whether  the  WIPP  will  comply 
with  subparts  B  and  C  of  40  CFR  part 
191 — known  as  the  "disposal 
regulations."  These  regulations  limit 
releases  of  radioactive  materials  from 
dis(>osal  systems  fot radioactive  waste, 
and  require  implementation  of  measures 
to  provide  confidence  for  compliance 
with  the  radiation  release  limits. 
Additionally,  the  regulations  limit 
radiation  doses  to  members  of  the 
public,  and  protect  ground  water 
resources  by  establishing  maximum 
concentrations  for  radionuclides  in 
ground  water. 

The  WIPP  Land  Withdrawal  Act  also 
calls  for  EPA  to  establish  criteria 
implementing  the  disposal  regulations 
at  the  WIPP.  EPA  published  final 
criteria  (40  CFR  part  194)  on  February 
9, 1996.  See  61  FR  5224.  Thus.  EPA  v«ll 
implement  its  environmental  radiation 
protection  standards,  40  CFR  part  191. 
by  applying  the  WIPP  compliance 
criteria,  40  CFR  part  194,  to  the 
proposed  disposal  of  transuranic 
radioactive  waste  at  the  WIPP.  For  more 
information  about  40  CFR  part  191.  refer 
to  Federal  Register  documents 
published  in  1985  (50  FR  38066-38089. 
Sep.  19, 1985)  and  1993  (58  FR  66396- 
66416,  Dec.  20,  1993).  For  more 
information  about  40  CFR  part  194.  refer 
to  Federal  Register  documents 
published  in  1996  (61  FR  5224-5245, 
Feb.  9. 1996)  and  1995  (60  FR  5766- 
5791.  Jan.  30, 1995). 

The  DOE  may  not  begin  to  emplace 
transuranic  waste  underground  for 
disposal  at  the  WIPP  until  EPA  certifies 
that  the  WIPP  will  comply  with  the 
disposal  regulations,  and  all  other 
requirements  of  section  7(b)  of  the  WIPP 
Land  Withdrawal  Act,  as  amended,  have 
been  satisfied.  As  required  bv  section 
8(d)  of  the  amended  WIPP  Land 
Withdrawal  Act,  EPA's  decision  on 
whether  the  WIPP  complies  with  the 
disposal  regulations  will  be 
accomplished  by  rulemaking  in 
accordance  with  the  notice-and- 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  In  addition  to  these  general 
requirements,  EPA  developed  specific 
provisions  for  public  involvement  in  the 
WIPP  compliance  certification 
rulemaking.  The  public  participation 
criteria  found  in  §  194.61,  §  194.62, 
§  194.63,  and  §  194.67  of  the  WIPP 
compliance  criteria  provide  time 
f)eriods  for  public  comment,  allow 
opportunities  for  public  hearings,  and 
otherwise  enable  public  access  to 
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information  spwufically  related  to  EPA's 
certification  njlemakin){ 

With  today's  document,  the  Agency 
announces  its  intention  to  commence  a 
public  rulemaking  to  certify  whether  the 
WIPP  facility  complies  with  the 
disposal  regulations.  On  October  29. 
1996.  DOE  submitted  an  application  for 
certification  of  compliance  to  EPA.  A 
copy  of  the  application  is  available  for 
inspection  in  EPA's  public  dockets 
described  below.  The  Agency's 
comments  on  draft  versions  of  the 
compliance  certification  application  are 
also  available  in  public  dockets.  The 
EPA  will  evaluate  the  complete 
application  in  determining  whether  the 
WIPP  complies  with  the  radiation 
protection  standards  for  disposal.  In 
addition,  EPA  will  consider  public 
comment  and  other  information  relevant 
to  WIPPs  compliance  EPA  requests 
comment  on  all  aspects  of  the  DOE's 
application. 

EPA  will  make  a  determination  in  the 
near  future  as  to  the  completeness  of  the 
application,  as  a  preliminary  step  in  its 
more  extensive  technical  review  of  the 
application.  The  EPA  may  request 
additional  information  as  necessary 
from  DOE  to  ensure  the  completeness  of 
the  compliance  application.  EPA  will 
provide  DOE  with  written  notification 
of  its  completeness  determination.  All 
correspondence  between  EPA  and  DOE 
regarding  the  completeness  of  the 
compliance  application  will  be  placed 
in  the  public  dockets. 

EPA  will  make  a  final  decision 
certifying  whether  the  WIPP  facility 
meets  the  disposal  regulations  af^er 
several  additional  regulatory  steps, 
including  technical  analysis  of  the 
application,  issuing  a  notice  of  proposed 
rulemaking  in  the  Federal  Register. 
providing  additional  opportunity  for 
public  comment,  holding  public 
hearings  in  New  Mexico,  analyzing 
public  comment,  and  issuing  a  final  rule 
in  the  Federal  Register  that  is 
accompanied  by  a  document 
summarizing  and  addressing  significant 
comments.  This  "response  to 
comments"  document  will  be  available 
in  the  public  dockets. 

Additional  Docket  laformation 

The  Agency  is  currently  maintaining 
the  following  public  information 
dockets:  (1)  Docket  No.  A-93-02. 
located  in  room  1500  (first  floor  in 
Waterside  Mall  near  the  Washington 
Information  Center).  U.S.  Environmental 
Protection  Agency.  401  M  Street.  S.W.. 
Washington,  D.C..  20460  (open  from 
8:00  a.m.  to  4:00  p.m.  on  weekdays):  (2) 
EPA's  docket  in  the  Government 
Publications  Department  of  the 
Zimmerman  Library  of  the  University  of 


New  Mexico  located  in  Albuquerque. 
New  Mexico,  (open  from  8:00  a.m.  to 
9:00  p.m.  on  Monday  through  Thursday, 
8:00  a.m.  to  5:00  p.m.  on  Friday.  9:00 
a.m.  to  5:00  p.m.  on  Saturday,  and  1:00 
p.m.  to  9:00  p.m.  on  Sunday);  (3)  EPA's 
docket  in  the  Fogelson  Library  of  the 
College  of  Santa  Fe  in  Santa  Fe.  New 
Mexico,  located  at  1600  St.  Michaels 
Drive  (open  from  8:00  a.m.  to  12:00 
midnight  on  Monday  through  Thursday. 
8:00  a.m.  to  5:00  p.m.  on  Friday.  9:00 
a.m.  to  5.00  p.m.  on  Saturday.  1:00  p.m. 
to  9:00  p.m.  on  Sunday);  and  (4)  EPA's 
docket  in  the  Municipal  Library  of 
Carlsbad,  New  Mexico,  located  at  101  S. 
Halegueno  (open  from  10:06  a.m.  to  9:00 
p.m.  on  Monday  through  Thursday. 
10:00  a.m.  to  6:00  p.m.  on  Friday  and 
Saturday,  and  1:00  p.m.  to  5:00  p.m.  on 
Sunday).  As  provided  in  40  CFR  part  2. 
a  reasonable  fee  may  be  charged  for 
photocopying  docket  materials. 

List  of  Subiects  in  40  CFR  Part  194 

Environmental  protection. 
Administrative  practice  and  procedure. 
Nuclear  materials.  Plutonium.  Radiation 
protection.  Radionuclides, 
Transuranics,  Uranium,  Waste  treatment 
and  disposal. 

Dated:  November  5.  1996. 
Carol  M.  Brownar, 
Administrator. 

IFR  Doc.  96-293S2  Filed  11-14-96;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 

43  CFR  Part  2t20 
[WO-190-182IM»-24  1A] 
RtM10O4^C71 

State  Qranta— Alaaka 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  remove 
the  regulations  at  43  CFR  subpart  2627 
addressing  grants  made  to  the  State  of 
Alaska.  This  subpart  restates  statutory 
requirements  and  explains  how  the 
State  of  Alaska  files  selection 
applications  under  the  Alaska  Statehood 
Act  and  the  Act  of  January  21. 1929 
(University  Grant).  BLM  is  proposing  to 
remove  43  CFR  2627  because  its 
provisions  are  outdated  and  not 
necessary  for  program  implementation. 
DATES:  Continents:  Comraenters  must 
submit  comments  by  January  14.  1997. 
BLM  will  consider  comments  received 


or  postmarked  on  or  before  this  date  in 
the  preparation  of  the  final  rule. 
ADDRESSES:  Comments:  You  may  hand- 
deliver  your  comments  to  the  Bureau  of 
Land  Management.  Administrative 
Record,  Room  401,  1620  L  St.,  NW., 
Washington.  DC;  or  mail  comments  to 
the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401LS, 
1849  C  Street.  NW.,  Washington.  DC 
20240.  You  may  transmit  comments 
electronically  via  the  Internet  to: 
WOComment®wo.blm.gov.  Please 
include  "attn:  AC71"  and  your  name 
and  address  in  your  message.  If  you  do 
not  receive  a  conformation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  us  directly. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Petacchi,  Regulatory  Management 
Group,  Bureau  of  Land  Management,  at 
(202) 452-5084. 

8UPPt.EMENTARY  INFORMATION: 

I.  Public  Comraent  Procedures 

n.  Background  and  Discuuion  of  Rule 

III.  Procedural  Matters 

L  Public  Gonuneiit  Prooeduree 

Written  Comments 

Written  comments  on  the  proposed 
rule  should  be  sp>ecific.  should  be 
confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  possible,  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  which  the 
commenter  is  addressing.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  which  BLM  receives  after  the 
close  of  the  comment  period  (see  DATES) 
or  comments  delivered  to  an  address 
other  than  those  listed  above  (see 
ADDRESSES). 

II.  Background  and  Discussion  of  Rule 

BLM  proposes  to  remove  43  CFR  2627 
because  its  provisions  are  no  longer 
necessary  or  useful,  specifically: 

1.  A  substantial  p>ortion  of  these 
regulations  explain  requirements  the 
State  must  follow  when  filing 
applications  for  land  under  the  Alaska 
Statehood  Act.  The  time  period  for 
filing  new  applications  under  the 
Alaska  Statehood  Act  expired  on 
January  3, 1994; 

2.  A  substantial  portion  of  these 
regulations  simply  restate  the  provisions 
of  the  Alaska  Statehood  Act.  Congress 
changed  many  provisions  of  the  Alaska 
Statehood  Act  in  Section  906(e)  of  the 
Alaska  National  Interest  Lands 
Conservation  Act.  but  the  regulations 
were  never  revised  to  reflect  those 
changes; 
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3.  The  Alaska  Statehood  Act,  as 
modified  by  the  Alaska  National  Interest 
Lands  Conservation  Act,  contains 
suRicient  detail  for  processing  State 
selection  applications;  and 

4.  The  BLM's  land  transfer  processes, 
including  land  transfers  to  the. State  of 
Alaska,  are  being  reviewed  by  a 
National  Reinvention  Laboratory  for  the 
purpose  of  increasing  efficiency  and 
improving  customer  service.  New 
procedures  will  be  written  if  the 
Laboratory  concludes  there  is  a  need  for 
significant  change  in  the  way  BLM 
processes  State  selection  applications. 

The  removal  d'f  the  regulations  would 
not  be  retroactive,  and  BLM  would 
replace  the  current  regulations  with  a 
statement  that: 

(a)  BLM  will  process  applications 
filed  by  the  State  of  Alaska  under  the 
Alaska  Statehood  Act  according  to  the 
regulations  in  existence  at  the  time  of 
filing;  and 

(b)  BLM  will  process  applications 
filed  by  the  State  of  Alaska  under  the 
Act  of  January  21, 1929,  according  to  the 
regulations  in  existence  at  the  time  of 
filing,  unless  the  State  and  BLM  enter 
into  a  subsequent  exchange  or 
agreement. 

Also  unaffected  by  the  proposed 
removal  of  subpart  2627  are  the  three 
sets  of  regulations  referred  to  in  current 
subpart  2627:  43  CFR  2620;  43  CFR 
2094;  and  43  CFR  1824. 

m.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  has  determined  that  this  rule, 
which  proposes  to  remove  the  obsolete 
regulations  at  43  CFR  Part  2627,  is  a 
purely  technical  action.  Therefore,  it  is 
categorically  excluded  from 
environmental  review  tmder  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act,  pursuant  to  516 
Departmental  Manual  (DM),  Chapter  2, 
Appendix  I,  Item  1.10,  and  that  the 
proposed  rule  does  not  meet  any  of  the 
10  criteria  for  exceptions  to  categorical 
exclusion  listed  in  516  DM,  Chapter  2, 
Appendix  2.  Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusions"  means  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
enviroiunent  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 


Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

BLM  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  rule  proposes  to  remove 
obsolete  regulations  concerning  land 
selections  by  the  State  of  Alaska.  There 
are  no  small  entities  affected  by  the 
proposed  rule. 

Unfunded  Mandates  Reform  Act 

Removal  of  43  CFR  part  2627  will  not 
result  in  any  unfunded  mandate  to 
State,  local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Executive  Order  12612 

This  rule  would  not  have  sufficient 
federalism  implications  to  warrant  BLM 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12630 

This  rule  does  not  represent  a 
government  action  that  interferes  with 
constitutionally  protected  property 
rights.  Section  2(a)(1)  of  Executive 
Order  12630  specifically  exempts 
actions  abolishing  regulations  or 
modifying  regulations  in  a  way  that 
lessens  interference  with  private 
property  use  from  the  definition  of 
"policies  that  have  takings 
implications."  Since  the  primary 
function  of  the  rule  is  to  abolish 
unnecessary  regulations,  there  will  be 
no  private  property  rights  impaired  as  a 
result.  Therefore,  the  Department  of  the 
Interior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 
property,  or  require  further  discussion 
of  takings  implications  under  this 
Executive  Order. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866, 
BLM  has  determined  that  this  rule  is  not 
a  significant  regulatory  action.  As  such, 
the  rule  is  not  subject  to  Office  of 
Management  and  Budget  review  under 
section  6(a)(3)  of  the  order. 

Executive  Order  12988 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

Author  The  principal  author  of  this  rule  is 
Olivia  Short,  Bureau  of  Land  Management, 
Regulatory  Management  Team,  1849  C  Street 


N.W.,  Washington.  D.C  20240;  Telephone: 
(202)  452-0345  (Commercial  or  FTS). 

List  of  Subjects  in  43  CFE  Part  2620 

Land  Management  Bureau;  State 
Grants,  Alaska;  Public  lands. 

For  the  reasons  stated  above,  and 
under  the  authority  of  43  U.S.C.  1740, 
part  2620,  Group  2600.  Subchapter  B, 
Chapter  II  of  Title  43  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  2620— STATE  GRANTS— 
[AMENDED] 

1.  The  authority  citation  for  part  2620 
continues  to  read  as  follows: 

Authority:  R.S.  2478;  43  U.S.C.  1201. 

2.  Subpart  2627  is  revised  to  read  as 
follows: 

Sul>part  2627— Alaska 

§  2627.1    The  Bureau  of  Land  Management 
will  process  applications  filed  by  the  Stats 
of  Alaska  under  the  Alaaka  Statehood  Act 
according  to  ttie  reguMkNis  In  exMsnoe  at 
the  time  of  fllktg.  The  Bureau  of  Land 
Management  will  proceaa  applications  fUed 
by  the  State  of  Alaaka  under  the  Act  of 
January  21, 1929,  according  to  tlie 
regulationa  In  exMsnce  at  the  ttme  of  filing, 
unleea  ttie  Stats  and  ttie  Bureau  of  Land 
Management  enter  Into  a  sutMOQuent 
exchange  or  agreement 

[See  Code  of  Federal  Regulations  (CFR)  for  43 
CFR  Chapter  II,  revised  as  of  October  1 . 
1995.) 

Dated:  November  7, 1996. 
Sylvia  V.  Baca, 

Deputy  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  96-29307  Filed  11-14-96;  8:45  am] 

BILUNO  COOE  4310-a«-R 


43  CFR  Part  5040 
[WO-130-1820-0024 1A] 
BIN  1004^093 

Sustained- Yield  Forest  Units 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  amend 
43  CFR  5040  to  remove  obsolete  or 
unnecessary  sections  and  uf>date  the 
remaining  regulations  that  are  still 
necessary  for  the  administration  of  the 
revested  Oregon  and  California  Railroad 
and  the  reconveyed  Coos  Bay  Wagon 
Road  grant  lands  in  Oregon  (referred  to 
in  this  proposed  rule  as  O.  and  C. 
lands).  Subpart  5042,  concerning  master 
units,  an  achninistrative  subdivision  of 
the  O.  and  C.  lands  established  in  1946 
and  1947  to  facilitate  the  establishment 
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of  sustained-yield  forest  units  and 
cooperative  agreements,  will  be 
removed.  BLM  finds  these  12  master 
units  no  longer  necessary  due  to  the 
changes  in  timber  marketing  and 
transportation  patterns  and  the  lack  of 
interest  in  cooperative  agreements.  BLM 
still  needs  provisions  for  the 
determination  of  annual  productive 
capacity  and  the  establishment  of 
sustained-yield  forest  units  in  the  event 
it  concludes  such  determinations  are 
appropriate  to  reflect  timber  market 
conditions  and  to  further  the  pmposes 
of  the  Act  of  August  28.  1937  (50  Stat. 
874.  43  U.S.C.  1181a).  The  section  on 
exchanges  of  O.  and  C.  lands  merely 
restates  the  statutory  language  of  the  Act 
of  July  31.  1939  (53  Stat.  1144).  and  will 
be  removed  from  the  Code  of  Federal 
Regulations  (CFR).  By  streamlining  the 
regulations.  BLM  will  be  able  to  remove 
unnecessary  or  obsolete  regulations 
from  the  CFR.  By  removing  the  section 
on  master  units.  BLM  will  be  able  to 
apportion  the  allowable  timber  sale 
quantity  to  the  six  western  Oregon  BLM 
districts  more  efficiently. 
DATES:  Submit  comments  by  January  14, 
1997  BLM  will  consider  conunents 
postmarked  on  or  before  this  date. 
AOOAf 8SC8:  You  may  hand-deliver 
comments  to  the  Bureau  of  Land 
Management.  Administrative  Record. 
Room  401.  1620  L  St..  N.W.. 
Washington.  D.C.;  or  mail  comments  to 
the  Bureau  of  Land  Management. 
Administrative  Record.  Room  401LS. 
1849  C  Street.  NW..  Washington.  DC. 
20240.  You  may  transmit  comments 
electronically  via  the  Internet  to 
WOComment@wo.blm.gov.  Please 
include  "AC  93"  and  your  name  and 
address  in  your  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  us  directly. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyndon  Werner.  Telephone:  503-952- 
6071  or  Dwight  Fielder.  Telephone: 
202-452-7758. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

L  Public  Conuneni  Procedures 

Written  comments  on  the  proposed 
rule  should: 

(a)  Be  specific; 

(b)  Be  conRned  to  issues  pertinent  to 
the  proposed  rule; 

(c)  Explain  the  reason  for  any 
recommended  change; 

(d)  Reference  the  specific  section  or 
paragraph  of  the  proposal  which  the 
commenter  is  addressing,  where 
possible. 


BLM  may  not  necassarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  written  comments 
postmarked  or  electronic  comments 
received  after  the  close  of  the  comment 
period  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES). 

11.  Background 

BLM  has  determined  that  the  existing 
regulations  on  master  units  and 
cooperative  sustained-yield  units  are 
obsolete  and  should  be  removed  from 
the  CFR.  The  regulation  on  the 
establishment  of  Sustained- Yield  Forest 
Units  is  still  necessary,  and  BLM  will 
rewrite  this  section  to  remove  references 
to  Master  Units  and  Cooperative 
Sustained-Yield  Units.  The  section  on 
Exchanges  is  still  relevant,  but  is  merely 
a  restatement  of  the  statutory  language, 
and  will  be  removed. 

The  Act  of  August  28. 1937  (50  Stat. 
874.  43  use.  1181)  (hereafter  "the 
Act"),  provides  that  the  portions  of  the 
O.  and  C.  lands  under  the  jurisdiaion 
of  the  Department  of  the  Interior  that  are 
classified  as  timber  lands  and  powereite 
lands  valuable  for  timber  should  be 
managed  for  permanent  forest 
production.  The  Act  also  provides  that 
the  timber  on  these  lands  must  be  sold, 
cut.  and  removed  in  conformity  with  the 
principle  of  sustained-yield,  for  the 
purposes  of: 

(a)  Providing  a  permanent  source  of 
timber  supply: 

(b)  Protecting  watereheds; 

(c)  Regulating  stream  flow; 

(d)  Contributing  to  the  economic 
stability  of  local  communities  and 
industries;  and 

(e)  Providing  recreational  facilities. 
Section  1  of  the  Act  authorizes  the 

Secretary  of  the  Interior  to  treat  the  O. 
and  C.  lands  as  a  single  unit  subject  to 
the  principle  of  sustained-yield  or  to 
subdivide  the  O.  and  C.  lands  into 
smaller  sustained-yield  forest  units  to 
facilitate  sustained-yield  management.  If 
the  Secretary  determines  that  sustained- 
yield  forest  units  are  necessary,  then  he 
must  establish  the  boundary  Unes  of 
these  units  so  that  each  unit  will 
provide,  so  far  as  practicable,  a 
permanent  source  of  raw  materials  for 
the  support  of  dependent  communities 
and  regional  industries.  The  Secretary 
may  establish  boundaries  of  such  forest 
units  only  after  the  Department 
conducts  hearings  in  the  vicinity  of 
such  lands. 

Section  1  of  the  Act  also  authorized 
the  Secretary  to  determine  the  annual 
productive  capacity  for  the  O.  and  C. 
lands  and  to  limit  timber  sales  from  any 
particular  sustained-yield  forest  unit  to 
such  capacity. 


Between  1939  and  1941  the  General 
Land  Office  (GLO).  BLM's  predecessor 
agency,  devised  a  plan  to  divide  the  O. 
and  C.  lands  into  12  master  units.  These 
master  units  were  not  required  by  the 
Act  but  were  created  to  facilitate 
implementation  of  the  Act.  In  each  unit, 
the  GLO  plan  assured  continual  timber 
production  within  the  limits  of  the 
allowable  cut.  GLO  also  compiled  basic 
silvicultural  and  geographical 
information  and  a  formula  for 
calculating  potential  productive 
capacity.  Each  master  unit  would  serve 
as  the  basis  for  a  fwrmanent  source  of 
timber  supply  and  an  effective  means 
for  sustaining  dependent  communities. 

In  1942.  GLO  produced  a  "Forest 
Management  Handbook"  to  be  used  in 
determining  which  units  would  provide 
the  best  sites  for  cooperative  agreements 
between  the  holders  of  Federal  and 
private  forest  lands  in  the  O.  and  C. 
checkerboard.  In  1945.  GLO  proposed  a 
new  plan  to  subdivide  the  12  master 
units  into  110  cooperative  agreement 
areas,  but  coof)erative  agreements  were 
never  established.  In  1946  and  1947.  12 
Secretarial  Orders  established  the  12 
master  units  and  their  appurtenant 
marketing  areas.  The  marketing  area 
restrictions  required  that  the  processing 
of  timber  from  western  Oregon  BLM 
timber  sales  occur  in  the  same 
marketing  area  in  which  it  was 
purchased. 

The  period  between  1942  and  1957 
was  highly  contentious  with  large  and 
small  operators  contesting  several 
cooperative  agreements  and  the 
marketing  area  restrictions.  Opponents 
at  highly  charged  local  hearings 
expressed  concerns  about  monopoly 
versus  free  enterprise  and  leveled 
charges  of  conspiracy  and  favoritism 
against  Federal  officials.  Congress  held 
hearings  on  the  issues  and  proposed 
legislation,  but  it  never  passed.  The 
controversy  also  produced  two  lawsuits. 

In  1956,  the  chairman  of  the  New 
York  State  Collece  of  Forestry 
conducted  a  study  to  analyze  the 
effiectiveness  and  desirability  of 
marketing  areas.  The  report  asserted  that 
changes  in  costs,  production  techniques, 
transportation  patterns,  and  marketing 
methods  of  the  lumber  industry  since 
1937  had  made  the  program  otnolete 
and  that  the  marketing  areas  did  not 
constitute  any  major  base  for  sustained- 
yield  management.  The  report 
recommended  that  the  marketing  areas 
be  abolished  but  that  the  master  units  be 
retained  as  a  means  of  assuring 
commimity  stability.  BLM  abolished  the 
marketing  areas  in  1957  and  never 
established  cooperative  agreements 
involving  O.  and  C.  lands.  A  detailed 
accoimting  of  this  history  is  contained 
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in  BLM's  Billion-Dollar  Checkerboard 
by  Elmo  Richardson,  Forest  History 
Society,  Santa  Cruz,  California,  1980. 

The  current  43  CFR  part  5040 
regulations  provide  for  BLM  to  establish 
master  units  as  a  basis  for  studies 
leading  to  the  formulation  of  plans  for 
sustained-yield  forest  units  and 
cooperative  agreements  authorized  by 
the  O.  and  C.  Lands  Act.  Under  the 
current  regulations,  BLM  is  to  establish 
sustained-yield  forest  units  within  the 
boundaries  of  each  master  unit  in  such 
manner  that  each  forest  unit  contains 
sufficient  land  to  furnish  a  sustained 
supply  of  timber  to  forest  industries 
upon  which  a  local  commimity  depends 
and  to  constitute  a  suitable  base  for  a 
cooperative  agreement.  For  the  same 
reasons  identified  in  the  previously 
mentioned  study,  the  master  units  are 
obsolete  and  are  no  longer  based  upon 
logical  boundaries,  given  today's 
marketing  patterns  and  economical  log 
transportation  distances.  BLM  has  never 
formally  established  sustained-yield 
forest  units  as  a  subdivision  of  the 
master  units.  There  is  no  current 
evidence  to  suggest  any  interest  in  the 
establishment  of  cooperative 
agreements,  although  they  are 
authorized  by  the  Act.  BLM  still  needs 
regulations  to  establish  sustained-yield 
forest  units  as  an  appropriate  and 
efficient  means  to  further  the  purposes 
of  the  Act.  However,  the  establishment 
of  master  units  before  the  establishment 
of  sustained-yield  units  is  an 
unnecessary  and  inefficient  step.  In 
addition,  the  current  number  of  master 
units  (which,  by  default,  are  serving  as 
sustained-yield  units)  appears  to  be 
excessive  to  apportion  efficiently  the 
sustainable  allowable  sale  quantity  to 
the  six  western  Oregon  BLM  districts. 

Therefore,  the  current  regulations 
dealing  with  master  units  and 
appurtenant  marketing  areas  (Subpart 
5042)  and  with  cooperative  sustained- 
yield  agreements  (Subpart  5044)  are 
being  removed.  Subpart  5044 
concerning  land  exchanges  is  also  being 
removed  as  stated  above. 

III.  Discussion  of  Proposed  Rule 

This  proposed  rule  would  enhance 
the  management  efficiency  of  BLM  by 
removing  obsolete  requirements  from 
the  CFR  and  by  removing  duplicative 
provisions  that  may  be  found  in  the 
underlying  statutes.  This  proposed  rule 
would  allow  BLM  to  dissolve  the 
existing  master  units  and  establish  more 
appropriately  configured  sustained- 
yield  forest  units. 

Subpart  5040 — Sustained-Yield  Unit 
and  Cooperative  Agreements,  would  be 
removed  in  its  entirety.  This  section  is 
merely  a  restatement  of  the  language  in 


the  Act,  and  its  removal  will  have  no 
impact  on  BLM's  customers. 

Subpart  5041 — ^Annual  Productive 
Capacity,  would  be  rewritten  for  clarity 
but  not  changed  in  any  substantial  way. 
BLM  will  continue  to  declare  the  annual 
productive  capacity  of  the  O.  and  C. 
lands  under  the  principle  of  sustained- 
yield.  This  change  will  have  no  impact 
on  BLM's  customers. 

Subpart  5042 — ^Master  Units,  would 
be  removed  in  its  entirety.  For  the 
reasons  presented  in  the  Background 
section  above,  BLM  does  not  need  to 
designate  master  units  as  an  interim 
step  to  designating  sustained-yield 
forest  units  and  cooperative  agreements. 
This  removal  would  have  no  effect  on 
BLM's  customers.  The  currently 
designated  master  units  would  remain 
in  e^ect  until  this  rule  is  published  as 
final  and  BLM  completes  the  process  for 
the  designation  of  sustained-yield  forest 
units. 

Subpart  5043 — Sustained- Yield  Forest 
Units,  would  be  revised  to  improve 
clarity  and  consistency  with  the 
removal  of  Subpart  5042 — ^Master  Units. 
The  revision  would  have  no  effect  on 
BLM's  customers  because  it  does  not 
diminish  the  level  of  public 
involvement  in  BLM's  determination  of 
sustained-yield  forest  units. 

Subpart  5044 — Cooperative 
Sustained- Yield  Agreements,  would  be 
removed  in  its  entirety.  This  removal 
would  have  no  effect  on  BLM's 
customers.  There  are  currently  no 
cooperative  sustained-yield  agreements 
or  any  apparent  interest  in  their 
designation.  If  this  changes,  the  O.  and 
C.  Lands  Act  provides  for  their 
designation  and  regulations  governing 
their  designation  can  again  be 
published. 

Subpart  5045 — Exchanges,  would  be 
removed  in  its  entirety.  This  removal 
would  have  no  effect  on  BLM's 
operations,  because  BLM  would  still 
have  the  authority  to  exchange  O.  and 
C.  lands  under  the  Act  of  July  31, 1939. 

The  remaining  sections  of  part  5040 
would  be  rewritten  and  renumbered  in 
a  new  part  5040. 

IV.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  has  prepared  an  environmental 
assessment  (EA)  and  has  found  that  the 
proposed  rule  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4332(2)(C).  BLM  has 
placed  the  EA  and  the  Finding  of  No 
Significant  Impact  (FONSI)  on  file  in  the 
BLM  Administrative  Record  at  the 


address  specified  previously.  BLM 
invites  the  public  to  review  these 
documents  by  contacting  us  at  the 
addresses  listed  above  (see  ADDRESSES) 
and  suggests  that  anyone  wishing  to 
submit  comments  in  response  to  the  EA 
and  FONSI  do  so  in  accordance  with  the 
Written  Comments  section  above,  or 
contact  us  directly. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  that  require  the  Office  of 
Management  and  Budget  approval 
under  44  U.S.C  3501  et  seq. 

Regulatory  Flexibility  Act 

BLM  has  determined  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (S 
U.S.C.  601  et  seq.)  The  proposed  rule 
provides  a  new  process  by  which  BLM 
may  establish  sustained  yield  forest 
units.  Before  any  units  may  be 
established,  BLM  must  hold  public 
hearings  in  the  areas  affected  by  the 
proposed  units.  This  gives  any 
potentially  affected  small  entity  the 
chance  to  provide  input  to  BLM  which 
could  influence  the  outcome  of  the 
proposals.  The  O.  and  C.  Lands  Act 
provides  that  when  BLM  establishes 
sustained  yield  forest  units  it  must 
establish  units  that  provide  a  permanent 
source  of  raw  materials  to  support  local 
communities  and  industries,  giving  due 
consideration  to  established  forest 
products  operations. 

Unfunded  Mandates  Reform  Act 

BLM  has  determined  that  this 
proposed  rule  is  not  significant  under 
the  Unfunded  Mandates  Reform  Act  of 
1995  because  it  will  not  result  in  State, 
local  and  tribal  government,  in  the 
aggregate,  or  private  sector,  expenditure 
of  $100  million  or  more  in  any  one  year. 
The  proposed  rule  will  not  significantly 
or  uniquely  affect  small  governments. 

Executive  Order  J  261 2 

The  proposed  rule  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
goverrunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore.  BLM 
has  determined  that  this  proposed  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  BLM 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12630 

The  proposed  rule  does  not  represent 
a  govenmient  action  that  interferes  with 
constitutionally  protected  property 
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rights  or  would  result  in  a  taking  of 
private  property. 

Executive  Order  12866 

BLM  has  determined  that  the 
proposed  rule  is  not  a  signiRcant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  The  rule  is 
therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
section  6(a)(3)  of  that  order. 


160402 


Executive  Order  12966 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

Author 

The  principal  author  of  this  rule  is 
Lyndon  Werner.  Bureau  of  Land 
Management.  Oregon  State  Office  OR- 
931.  P.O.  Box  2965.  Portland.  Oregon 
97208,  503-952-6071. 

List  of  Subiects  for  43  CFR  Part  5040 

Forests  and  forest  products.  Land 
Management  Bureau,  Public  lands. 

Dated:  November  7,  1996. 
Syhria  V.  Baca. 
Deputy  Assistant  Secretary  of  the  Interior 

For  the  reasons  stated  above,  and 
under  the  authority  of  43  U.S.C.  1740, 
BLM  proposes  to  revise  Part  5040. 
Group  5000,  Subchapter  E.  Chapter  11  of 
Title  43  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  5040— SUSTAINED- YIELD 
FOREST  UNITS  [AMENDED] 

5040.1  Under  what  authority  does  BLM 
establish  sustained-yield  forest  units? 

5040.2  What  will  BLM  do  before  it 
establishes  sustained-yield  forest  units? 

5040.3  How  does  BLM  establish  sustained- 
yield  forest  units^ 

5040.4  What  is  the  effect  of  designating 
sustained-yield  forest  units? 

5040.5  How  does  BLM  determine  and 
declare  the  annual  productive  capacity? 

Authority:  43  U.S.C.  1181e;  43  U.S.C.  1740. 

i  5040.1    Under  wtiat  authortty  does  BLM 
Mtablish  sustained-yietd  forest  units? 

BLM  is  authorized,  under  the  O.  and 
C.  Lands  Act  and  the  Federal  Land 
Policy  and  Management  Act.  to  divide 
the  lands  it  manages  in  western  Oregon 
into  sustained-yield  forest  units.  BLM 
establishes  units  that  contain  enough 
forest  land  to  provide,  insofar  as 
practicable,  a  permanent  source  of  raw 
materials  to  support  local  communities 
and  indu.stries,  giving  due  consideration 
to  established  forest  products 
operations. 


Whet  «M  BLM  do  bstof*  It 

susWnsd-ytsM  fofvet  units? 

Before  BLM  designates  sustained- 
yield  forest  units,  it  will: 

(a)  Hold  a  public  hearing  in  the  area 
where  it  proposes  to  designate  the  units. 
BLM  will  provide  notice,  approved  by 
the  BLM  Director,  to  the  public  of  any 
hearing  cc»ceming  sustained-yield 
forest  units.  This  notice  must  be 
published  once  a  week  for  four 
consecutive  weeks  in  a  newspaper  of 
general  circulation  in  the  county  or 
counties  in  which  the  forest  units  are 
situated.  BLM  may  also  publish  the 
notice  in  a  trade  publication;  and 

(b)  Forward  the  minutes  or  meeting 
records  to  the  BLM  Director,  along  with 
an  appropriate  recommendation 
concerning  the  establishment  of  the 
units. 

fS040i3    How  does  BLM  eelsbHsh 
sustained-yMd  foieet  units? 

After  a  public  hearing.  BLM  will 
publish  a  notice  in  a  newspaper  of 
general  circulation  in  the  county  or 
counties  affected  by  the  proposed  units, 
stating  whether  or  not  the  BLM  Director 
has  decided  to  establish  the  units.  If  the 
BLM  Director  determines  that  the  units 
should  be  established.  BLM  will  include 
in  its  notice  information  on  the 
geographical  description  of  the 
sustained-yield  forest  units,  how  the 
public  may  review  the  BLM  document 
that  will  establish  the  units,  and  the 
date  the  units  will  become  effective. 
BLM  will  publish  the  notice  before  the 
units  are  established. 

f  5040.4    WTiet  Is  ttw  effect  Of  designating 
sustained-yield  units? 

Designating  new  sustained-yield 
forest  units  abolishes  previous  O.  and  C. 
master  unit  or  sustained-yield  forest 
unit  designations. 

S5040.5    HowdoaaBLMdelsnnlneand 
declare  the  annual  productNe  capacity? 

(a)  If  BLM  has  not  established 
sustained-yield  forest  units  under  part 
5040,  then  BLM  will  determine  and 
declare  the  annual  productive  capacity 
by  applying  the  sustained-yield 
principle  to  the  O.  and  C.  lands,  treating 
them  as  a  single  unit. 

(b)  If  BLM  has  established  sustained- 
yield  forest  units  under  part  5040.  then 
BLM  will  determine  and  declare  the 
annual  productive  capacity  by  applying 
the  sustained-yield  principle  to  each 
separate  forest  unit. 

(c)  If  it  occurs  that  BLM  has 
established  sustained-yield  forest  units 
for  less  than  all  of  the  O.  and  C.  lands, 
then  BLM  will  determine  and  declare 
the  armual  productive  capacity  as 
follows: 


(1)  BLM  will  treat  sustained-yield 
forest  units  as  in  paragraph  (b)  of  this 
section;  and 

(2)  BLM  will  treat  any  O.  and  C.  lands 
not  located  within  sustained-yield  forest 
units  as  a  single  unit. 

[PR  Doc.  96-29306  Filed  11-14-96;  8:45  am] 
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49  CFR  Part  571 
[Docket  No.  90-117,  N.I] 

Fadarai  Motor  Vahlcia  Safaty 
Standarda;  Powar-oporatad  Window. 
Partition  and  Roof  Panal  Syatama 

RIN  21Z7-A036 

AOCNCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTXM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  responds  to  a 
petition  for  rulemaking  from  Michael 
Garth  Moore,  Esq.  requesting  two 
amendments  to  Standard  No.  118, 
Power-operated  window,  partition,  and 
roof  panel  systems.  This  document 
denies  one  request,  but  grants  the  other. 
It  denies  the  petitioner's  request  to 
commence  rulemaking  to  require  that  all 
power  windows  automatically  reverse 
power  when  they  encounter  resistance 
because  the  agency  has  concluded  that 
such  a  requirement  would  be 
unreasonably  costly.  This  document 
grants  the  petitioner's  other  request  and 
proposes  to  require  each  power  operated 
window,  interior  partition,  and  roof 
panel  in  a  motor  vehicle  to  be  equipped 
with  a  switch  designed  so  that  contact 
by  a  form  representing  a  child's  knee 
would  not  cause  the  window,  partition 
or  panel  to  close. 

0ATE8:  Comments  are  due  January  14, 
1997. 

ADDRESSES:  Comments  should  refer  to 
the  Docket  Number  referenced  above 
and  must  be  submitted  to:  Docket 
Section.  Room  5109.  400  Seventh  Street, 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4:00  p.m.). 
Do  not  send  originals  of  comments  to 
any  person  named  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Technical  information)  Richard  Van 
Iderstine.  Office  of  Safety  Performance 
Standards,  NHTSA  (Phone:  202-366- 
5280;  FAX:  202-366-4329); 

(Legal  information)  Paul  Atelsek. 
Office  of  Chief  Counsel.  NHTSA  (Phone: 
202-366-2992;  FAX:  202-366-3820). 
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SUPPLEMENTARY  INFORMATION: 
I.  Background  Information 
U.  Petition  for  Rulemaking 
ni.  Agency  Determination 

A.  Mandatory  Automatic  Reversal  Feature 

B.  Special  Switches 

L  Background  Informatioii 

Standard  No.  118  specifies 
requirements  for  power  operated 
window,  partition,  and  roof  panel 
systems  ■  to  minimize  the  likelihood  of 
death  or  injury  from  their  accidental 
operation.  It  applies  to  passenger  cars, 
multipurpose  passenger  vehicles,  and 
trucks  with  a  gross  vehicle  weight  rating 
of  4536  kilograms  or  less. 

Standard  No.  118  has  two  sets  of 
requirements:  One  addressing  operating 
mechanisms  whose  design  is  such  that 
one  can  presume  they  will  be  operated 
only  when  a  driver  is  present  or  close 
enough  to  a  vehicle  to  supervise 
children  inside  and  another  addressing 
mechanisms  whose  design  is  such  that 
the  presence  of  child  supervision  cannot 
be  presumed.  Paragraph  S4  of  the 
standard  lists  sfiecific  conditions  imder 
which  power  windows  may  close 
without  further  restriction  because 
driver  presence  can  be  presumed.  The 
most  familiar  condition  is  the  presence 
of  the  ignition  key  in  the  "on",  "start" 
or  "accessory"  position.  The  other  listed 
conditions  include  actuation  after  the 
key  is  removed  but  before  either  front 
door  has  opened  and  the  use  of  short 
range  remote  controls  requiring 
continuous  activation. 

Paragraph  35  addresses  window 
operating  mechanisms  which  can  be 
operated  in  circumstances  in  which 
adult  supervision  cannot  be  presimied 
by  requiring  an  automatic  window 
reversal  safety  feature  to  prevent  high 
squeezing  forces  on  persons  caught  in  a 
closing  window.  This  paragraph 
responds  to  industry  interest  in  using 
remote  controls  of  unrestricted  range 
and  automatic  window  closing  devices. 
It  also  contains  a  provision  stating  that 
windows  using  this  feature  are  not 
subject  to  the  window  closing 
restrictions  of  paragraph  S4.  While  the 
agency  is  not  aware  of  any  vehicle 
presently  equipped  with  a  window 
reversal  system  certified  to  comply  with 
paragraph  S5,  it  presimies  that  industry 
is  designing  practical  systems  that  will 
be  certified  with  this  provision  in  the 
future. 

n.  Petition  for  Rulemaking 

On  September  26, 1995,  Michael 
Garth  Moore,  an  attorney  in  Hilliard, 
OH,  petitioned  NHTSA  to  amend 


'  The  term  "power  window"  is  used  throughout 
this  document  to  include  all  power  operated 
windows,  interior  partitions  and  roof  panels. 


Standard  No.  118  in  two  ways.  First,  the 
petitioner  requested  that  the  agency 
require  all  power  windows  be  equipped 
with  the  automatic  reversal  safety 
feature  of  paragraph  85  of  Standard  No. 
118.  Currently,  as  noted  above,  the 
reqtiirement  for  an  automatic  reversal 
safety  fiaature  applies  only  to  power 
windows  designed  to  be  closed  with 
remote  controls  of  unrestricted  range 
and  to  power  windows  equipped  with 
automatic  closing  devices.  Mr.  Moore 
stated  that  automatic  reversal  fisatures 
are  proven  technology  and  economically 
feasible  for  mandatory  installation.  The 
petitioner  further  stated  that  while  it  is 
difficult  to  determine  the  magnitude  of 
the  diild  injury/fatality  problem, 
preventing  even  one  catastrophic  injury 
or  fatality  is  warranted,  given  the 
minimal  costs  associated  with  such  a 
requirement. 

Mr.  Moore's  second  request  was  that 
the  agency  modify  the  Standard  to 
prevent  inadvertent  closure  of  power 
windows.  The  petitioner  believed  that  if 
its  request  were  adopted,  inadvertently 
placing  pressure  on  the  area  of  the 
controls  would  not  cause  power 
windows  to  close,  unless  the  vehicle 
occupant  applied  the  pressure  with  his 
or  her  fingers  in  a  manner  intended  to 
operate  the  window.  To  accomplish 
this,  Mr.  Moore  asked  the  agency  to 
require  that  power  window  switches 
meet  two  requirements.  First,  he  asked 
that  mantifacturers  be  required  to 
protect  the  switches  either  by  shielding 
them  or  by  placing  them  in  a  less 
accessible  location,  such  as  in  a  recess. 
Second,  he  asked  that  the  manufacturers 
design  switches  so  that  "pressure  on 
any  control  can  only  cause  the  window/ 
partition/roof  panel  to  open"  thereby 
preventing  inadvertent  window  closure. 
The  petitioner  did  not  specify  the 
circumstances  about  which  he  was 
concerned  (i.e.,  when -the  key  was  in  the 
accessory  position).  The  petitioner 
claimed  that  such  featiu^s  would 
protect  a  child  left  in  a  vehicle  with  the 
engine  running  or  with  the  key  in  the 
accessory  position,  since  the  child 
would  no  longer  be  able  to  inadvertently 
close  a  power  window  by  kneeling  or 
standing  on  the  arm  rest  or  console  and 
contacting  the  switch.  The  petitioner 
was  concerned  that  there  was  a  risk  of 
death  or  severe  injury  if  the  inadvertent 
closing  occurs  while  a  child's  head  or 
limb  is  protruding  from  the  window  or 
sunroof  opening. 

in.  Agency  Determination 

A.  Mandatory  Automatic  Reversal 
Feature 

After  reviewing  Mr.  Moore's  request 
to  require  that  all  powered  windows  be 


equipped  with  an  automatic  reversal 
^ture,  NHTSA  has  determined  that 
such  a  requirement  would  be 
unreasonably  expensive  and  not 
practicable  with  present  technology. 
Based  on  discussions  with 
manufecturers,  the  agency  estimates  that 
the  constmier  cost  of  the  present 
automatic  window  rever&d  device  is 
approximately  $100  per  window  for 
force  sensing  technology.  The  cost  for  a 
vehicle  with  four  power  windows 
would  thus  be  $400.  The  petitioner  did 
not  provide  any  information  to 
substantiate  his  claim  that  such 
automatic  reversal  systems  are  less 
costly.  Also,  the  present  devices  prevent 
reliable  window  clostire  in  the  presence 
of  snow,  ice,  and  even  the  friction  of 
cold  or  tight  weatherstripping. 
Consequently,  the  present  window 
reversal  safety  devices  operate  only 
during  express-up  window  closure  and 
are  overridden  by  the  normal  closure 
mode. 

The  compliance  costs  of  a 
performance  requirement  takes  on 
greatly  added  significance  when  it  is 
considered  for  adoption  as  a  universal 
mandatory  requirement  as  opposed  to  a 
reqiiirement  associated  with  a 
compliance  option,  especially  a 
relatively  rarely  selected  option.  In  the 
latter  case,  a  manufacturer  can  decide 
whether  to  choose  that  option  and 
assume  the  costs  of  the  requirements 
associated  with  it.  For  example. 
Standard  No.  118  permits  manufecturers 
to  design  power  windows  to  close 
through  the  operation  of  remote  controls 
of  imrestricted  range  or  weather  sensors 
if  the  manufacturers  equip  those 
windows  with  a  complying  automatic 
reversal  system.  When  such  a 
requirement  is  included  in  a  standard  as 
a  condition  to  choosing  a  particular 
option,  the  cost  effectiveness  of  the 
requirement  is  not  a  primary  issue. 

In  the  former  case,  a  manufacturer 
cannot  choose  not  to  bear  the  cost. 
Although  manufacturers  technically 
could  choose  not  to  provide  power 
windows,  the  realities  of  the  market  are 
that  this  is  not  really  a  choice  available 
to  manufacturers  with  respect  to  many 
models,  particularly  the  upper  end  ones. 
For  those  models,  the  petitioner's 
request  to  require  that  ail  power 
windows  be  equipped  with  automatic 
reversal  systems  is  an  example  of  a 
universal  mandatory  requirement.  In  the 
context  of  such  a  requirement,  cost 
effectiveness  is  a  primary  issue  as  it 
bears  on  the  requirement's  satisfaction 
of  the  statutory  requirements  for 
practicability  and  Reasonableness. 

The  purpose  of  paragraph  S5's 
automatic  reversal  requirement  is  to 
make  it  possible  to  provide 
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manufacturers  with  more  design 
freedom  regarding  additional  methods 
for  closing  power  windows-by  ensuring 
that  those  methods  meet  minimum 
levels  of  safety.  Manufacturers  have 
been  able  to  take  only  limited  advantage 
of  that  freedom  because  of  the 
technological  limitations  and  high  costs 
of  currently  developed  automatic 
reversal  systems.  For  example,  the  most 
expensive  models  of  several  German 
luxury  automobiles  have  express-up 
power  windows  with  an  automatic 
reversal  device,  but  these  devices 
operate  on  the  principle  of  force  sensing 
and  cannot  satisfy  the  petitioner's 
expectations  for  several  reasons. 

The  devices  cause  the  closure  force  of 
windows  to  be  limited  when  they  are  in 
the  express-up  mode,  but  a  force  low 
enough  to  protect  passengers  is 
insufficient  to  close  the  windows 
reliably.  Snow,  ice,  and  even  the  friction 
of  cold  or  tight  weatherstripping  can 
prevent  window  closure.  Consequently, 
the  reversal  device  is  disabled  during 
the  normal  speed  operation  of  the 
window  to  ensure  closure,  and  it  is  not 
used  on  rear  side  windows.  Also,  the 
automatic  reversal  devices  in  these 
German  automobiles  were  designed  to 
conform  to  a  German  performance 
standard  that  affords  less  protection  to 
small  limbe  than  does  Section  SS  Of 
Standard  No.  118.  because  it  allows 
considerable  window  movement  after 
an  obstruction  is  encountered. 
Therefore,  the  present  technology  for 
window  reversal  fails  to  deliver  both  the 
safety  performance  desired  by  the 
petitioner  and  the  practicability  to  close 
windows  under  common  driving 
conditions. 

Based  on  the  above  considerations. 
NHTSA  has  concluded  that  the  present 
technology  for  automatic  window 
reversal  does  not  provide  the  safety 
performance  desired  by  the  petitioner. 
Further,  it  would  not  bis  practicable  to 
redesign  that  technology  so  as  to 
provide  that  performance  and  retain  the 
ability  to  close  windows  under  certain 
common  conditions,  such  as  ice  and 
snow.  Finally,  regardless  of  the 
performance  limitations  of  the  present 
technology,  the  cost  of  complying  with 
a  mandatory  requirement  is  currently 
too  great.  Accordingly,  the  agency 
denies  the  request  for  rulemaking 
concerning  automatic  reversal  systems. 

B.  Special  Switches 

After  reviewing  Mr.  Moore's  request 
to  amend  Standard  No.  118  with  respect 
to  shielding  the  switch  which  operates 
a  power  window.  NHTSA  has  decided 
to  propose  amending  the  Standard. 
Specifically,  the  agency  is  proposing 
that,  if  a  switch  used  to  close  a  power 


Ofwrated  window  is  contactable  by  a 
rigid  spherical  ball  25  mm  (1")  in 
diameter,  pressing  that  ball  in  a 
nondestructive  way  against  the  switch 
in  any  direction  shall  not  cause  the 
window  to  close.  As  detailed  below,  a 
25  mm  ball  is  considered  by  the  agency 
to  be  generally  representative  of  the  bent 
knee  of  a  child  under  the  age  of  six.  The 
agency  believes  that  this  proposed 
requirement  would  accomplish  goals  of 
the  fMtitioner's  request  to  protect 
against  the  inadvertent  closure  of 
powered  windows.  The  agency  requests 
comments  about  the  appropriateness  of 
this  proposed  requirement  and  whether 
a  25  mm  ball  is  representative  of  the 
size  and  shape  of  a  hard,  rounded  object 
such  as  a  child's  knee  or  flat  softer 
tissue  such  as  a  foot  sole,  arm,  or  and 

NHTSA  believes  that  the  proposal  is 
appropriate  because  children  by  their 
nature  are  ciuious.  and  they  often  put 
limbs  and  heads  through  open 
windows,  while  leaning,  sitting, 
standing  or  kneeling  on  arm  rests  and 
consoles  containing  switches  that 
control  power  windows  and  sunroofs.  A 
simple  switch  improvement  would 
reduce  accidental  window  raising  by 
children.  Nevertheless,  it  cannot  protect 
unsupervised  children  from  the 
consequences  of  willful  window 
activation. 

NHTSA  has  only  limited  information 
about  the  number  of  unattended 
children  injured  by  closing  windows. 
NHTSA  does  periodically  receive  calls 
from  lawyers,  doctors,  and  the  public 
describing  deaths  and  serious  injuries  of 
unattended  children  in  power  window 
accidents.  However,  the  agency  has  not 
been  able  to  determine  conclusively  the 
number  of  such  accidents  since  they  are 
not  reported  in  the  traffic  accident 
tracking  systems  maintained  by  NHTSA. 
A  one  year  census  performed  by  the 
United  States  Consumer  Product  Safety 
Commission  of  selected  hospital 
emergency  rooms  for  power  window 
injuries  identified  only  10  cases  in 
which  people  were  injured  by  the 
unintentional  closing  of  a  powered 
window.  Most  were  of  minor  severity, 
and  none  involved  unattended  children. 
While  this  number  of  reported  cases 
may  be  extrapolated  to  an  estimate  of 
about  500  injuries  annually  nationwide, 
it  provides  no  information  to  assess  the 
benefits  that  shielded  switches  would 
provide  unattended  children. 

NHTSA  believes  that  the  proposed 
requirement  is  practicable  since  a  large 
proportion  of  newly  designed  vehicles 
with  power  windows  already  have 
switches  that  are  recessed  or  that  must 
be  lifted  rather  than  pressed  in  order  to 
actuate  the  system  to  close.  Given 


adequate  lead  time,  the  agency  believes 
that  the  cost  to  manufacturers  and  their 
customers  of  installing  power  window 
switches  that  comply  with  this 
requirement  would  be  negligible.  From 
a  human  factors  penpective.  such 
switches  are  a  simple  expedient  to 
address  the  most  preventable  as  well  as 
potentially  serious  type  of  power 
window  accident. 

Notwithstanding  the  petitioner's 
request  to  reouire  both  that  the  switches 
be  redesigned  so  that  their  mode  or 
direction  of  operation  ^  guards  against 
inadvertent  window  closing  and  that 
switches  be  either  shielded  or  recessed, 
NHTSA  has  decided  not  to  propose  that 
manuhcturars  take  both  approaches, 
since  either  approach  would  be 
sufficient  by  itself  to  minimize  the 
incidence  of  unintentional  closings  of 
power  windows. 

NHTSA  recognizes  that  the 
automotive  industry  has  equipped  many 
new  vehicle  lines  with  switches 
designed  to  prevent  inadvertent  window 
closure,  but  it  is  unaware  of  any 
industry  consensus  standard  or  other 
performance  standard  which  influences 
the  design  of  such  switches.  Absent 
such  information,  the  agency  has 
decided  to  propose  a  25  mm  ball  contact 
test  as  a  simple  but  objective 
performance  criterion  which  it  believes 
distinguishes  the  new  safety  switches 
from  the  older  designs  criticizisd  by  the 
petitioner.  The  test  ball's  size  and  shape 
represents  the  portions  of  the  body  that 
might  inadvertently  come  in  contact 
with  a  f>ower  window  switch,  e.g.,  hard, 
rounded  objects  such  as  a  child's  knee 
or  fiat  soft  tissue  such  a  foot  soles,  arms 
and  legs.  The  ball  test  would  enable  the 
agency  to  distinguish  between  safe  and 
unsafe  switch  designs.  The  intent  of  the 
proposal  is  to  increase  the  incorporation 
of  good  switch  designs  already  in  use 
rather  than  to  require  further  switch 
design  changes  that  might  be 
unreasonably  costly. 

In  general,  the  agency  would  prefer  to 
establish  performance  requirements  for 
power  window  safety  switches  on  the 
basis  of  industry  consensus  standards 
reflecting  the  present  trend  toward  their 
use  in  many  vehicles  of  newer  design. 
Federal  law  generally  requires  Federal 
agencies  to  use  technical  standards  that 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies  when  sucii 
technical  standards  are  available;  see 
section  12(d)  of  Pub.  L.  104-113.  If 
relevant  standards  exist  or  are  under 
consideration  by  organizations  such  as 
the  Society  of  Automotive  Engineers 


'  An  axample  U  « twitch  that  must  be  pulled  or 
lifted  in  a  Inward  direction,  roughly  perpendicular 
to  the  inaide  plane  of  the  door. 
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(SAE)  and  the  Japanese  Society  of 
Automotive  Engineers  (JSAE),  then 
NHTSA  anticipates  relying  on  those 
consensus  requirements  in  its  further 
consideration  of  this  issue. 

While  there  would  be  additional 
compliance  and  certification  cost 
resulting  from  this  requirement,  such 
costs  are  minimized  by  the  simplicity  of 
ihe  test  and  would  be  an  incidental 
increment  to  the  cost  of  power 
windows. 

Proposed  Effective  Date 

The  amendments  would  be  effective 
three  years  after  publication  of  the  final 
rule  in  the  Federal  Register.  A  long  lead 
time  is  appropriate  to  allow  power 
window  safety  switches  to  become  part 
of  vehicle  redesign  plans,  thereby 
eliminating  the  cost  of  altering  existing 
vehicle  designs  to  the  extent  possible. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  under  Executive  Oder  12866. 
Further,  it  has  been  determined  that  the 
rulemaking  action  is  not  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
purpose  of  the  rulemaking  action  is  to 
accelerate  a  design  trend  already  under 
way  to  make  power  window  switches 
safe  against  inadvertent  closure  by 
children.  It  is  anticipated  that  the  costs 
of  the  final  rule  would  be  so  minimal  as 
not  to  warrant  preparation  of  a  full 
regulatory  evaluation,  especially  if  the 
lead  time  were  sufficient  to  avoid 
changes  in  vehicles  whose  designs  have 
been  finalized. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  It  is  not 
anticipated  that  a  final  rule  based  on 
this  proposal  would  have  a  significant 
effect  upon  the  environment.  The 
composition  of  switches  for  power 
windows  would  not  change  from  those 
presently  in  production. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  For  the  reasons  stated  above  and 
below,  I  certify  that  this  rulemaking 
action  would  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  Accordingly, 
no  regulatory  flexibility  analysis  has 
been  prepared.  Manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment, 
those  affected  by  the  rulemaking  action, 
are  generally  not  small  businesses 


within  the  meaning  of  the  Regulatory 
Flexibility  Act.  Further,  the  long 
leadtime  is  expected  to  reduce  the  costs 
to  negligible  levels. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  also  been 
analyzed  in  accoi^ance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  NHTSA  has 
determined  that  this  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice 

A  final  rule  based  on  this  proposal 
would  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103,  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  state  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard. 
49  U.S.C.  30161  sets  forth  a  procedure 
for  judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 


comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Fart  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  would  be  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows; 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.118  would  be  revised 
by  adding  new  section  S6,  which  would 
read  as  follows: 

§571.118    Standard  No.  118;  Power 
operated  window,  partition  and  roof  panel 
systems. 

*  •        •        »        • 

S6.  Switches.  Any  switch  that  can  be 
used  to  close  a  power  operated  window, 
partition,  or  roof  panel  system  shall  not 
cause  such  window,  partition  or  system 
to  begin  closing  when  the  switch  is 
contacted  in  any  non-destructive 
manner  by  a  rigid  spherical  ball  of  25 
mm  diameter. 

*  •        •        •        • 

Issued  on  November  8. 1996. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
|FR  Doc.  96-29368  Filed  11-14-96;  8:45  am] 
BMJJNa  COOE  4t10-a*-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharlc 
Administration 

50  CFR  Part  648 
p.D.  1031968] 

Fiaharies  of  the  Northaaatam  United 
Stataa;  Amendment  0  to  the  Atlantic 
Macltarei,  Squid,  and  Butterflah 
Flatiariea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAAJ. 
Commerce. 

ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  NMFS  announces  that  the 
Mid-Atlantic  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  6  to  the  Fishery 
Management  Plan  for  the  Atlantic 
Maclterel.  Squid,  and  Butterfish 
Fisheries  for  Secretarial  review  and  is 
requesting  comments  from  the  public. 
Amendment  6  is  intended  to  implement 
management  measures  to  prevent 
overfishing  of  the  Atlantic  squids  and 


butterfish  and  to  allow  for  seasonal 
restrictions  in  the  Illex  squid  fishery  to 
improve  yield  per  recruit. 

DATES:  Comments  on  Amendment  6 
must  be  received  on  or  before  January 
14,  1997. 

ADDRESSES:  Send  comments  to  E>r. 
Andrew  A.  Rosenberg,  Regional 
Administrator,  NMFS.  Northeast 
Regional  Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930-3799.  Mark  the 
outside  of  the  envelope  "Comments  on 
SMB  6". 

Copies  of  Amendment  6,  the 
environmental  assessment,  and  the 
regulatory  impact  review  are  available 
from  David  R.  Keifer,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115 
Federal  Building,  300  S.  New  Street. 
Dover,  DE  19904-6790. 
FOR  FURTHER  MfORMATION  CONTACT: 

Myles  Raizin,  Fishery  Policy  Analyst. 
508-281-9104. 

SUPPt-EMEMTART  MFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Magnuson-Stevens 
Act)  requires  that  each  regional  fishery 
management  council  submit  any  fishery 


management  plan  or  plan  amendment  it 
prepares  to  NMFS.  on  behalf  of  the 
Secretary  of  Commerce,  for  review.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS.  upon  receiving  the  plan  or 
amendment  for  review,  immediately 
publish  a  document  that  the  plan  or 
plan  amendment  is  available  for  public 
review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  in 
determining  whether  to  approve  the 
plan  or  amendment. 

Amendment  6  would  revise 
overfishing  definitions  for  Loligo  and 
Ulex  squid,  and  butterfish,  adjust  the 
fishery  closure  trigger  for  these  species 
from  80  percent  to  95  percent  of 
domestic  annual  harvest,  revise  limits 
on  bycatch  of  these  species  when  a 
fishery  is  closed,  and  establish  a 
mechanism  for  seasonal  closures  in  the 
Illex  squid  fishery. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  8, 1996. 
Bmoa  Morehaad. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  96-29247  Filed  ll-*-96:  4.06  pm) 
HLLMO  COM  M1».a-F 
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Ttte  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  appiicabie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
niings.  delegations  of  authority.  Tiling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  f  urKtions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Servica 

Nawapapara  Uaad  for  Publication  of 
Lagal  Notica  of  Appeaiabia  Decisions 
for  the  Northern  Region;  Idaho, 
Montana,  North  Dakota,  and  Portiona 
of  South  Dakota  and  Eaatam 
Waahington 

agency:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
Ranger  Districts,  Forests,  and  the 
Regional  Office  of  the  Northern  Region 
to  publish  legal  notice  of  all  decisions 
subject  to  appeal  under  36  CFR  215  and 
217  and  to  publish  notices  for  public 
comment  and  notice  of  decision  subject 
to  the  provisions  of  36  CFR  215.  The 
intended  effect  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspapers  will  be  used  to 
publish  legal  notices  for  public 
comment  or  decisions;  thereby  allovtring 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  November  15, 1996. 
The  list  of  newspapers  will  remain  in 
effect  until  another  notice  is  published 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristine  M.  Lee;  Regional  Appeals  and 
Litigation  Coordinator;  Northern  Region; 
P.O.  Box  7669;  Missoula,  Montana 
59807.  Phone:  (406)  329-3647. 

The  newspapers  to  be  used  are  as 
follows: 

Northern  Regional  Office 

Regional  Forester  decisions  in 
Montana: 


The  Missoulian,  Great  Falls  Tribime, 
and  The  Billings  Gazette.  Regional 
Forester  decisions  in  Northern  Idaho 
and  Eastern  Washington: 

The  Spokesman  Review. 

Regional  Forester  decisions  in  North 
Dakota:  Bismarck  Tribune. 

Regional  Forester  decisions  in  South 
Dakota:  Rapid  City  Journal. 

Beaverhead/Deerlodge — ^Montana 
Standard. 

Bittenxjot — Ravalli  Republic. 

Clearwater — Lewiston  Morning 
Tribune. 

Custer — Billings  Gazette  (Montana). 
Bismarck  Tribune  (North  Dakota),  Rapid 
City  Journal  (South  Dakota). 

Flathead — ^Daily  Interlake. 

Gallatin — Bozeman  Chronicle. 

Helena — Independent  Record. 

Idaho  Panhandle — Spokesman 
Review. 

Kootenai — Daily  Interlake. 

Lewis  &■  Clark— Great  Falls  Tribune. 

Lolo — Missoulian. 

Nez  Perce — Lewiston  Morning 
Tribune. 

Supplemental  notices  may  be  placed 
in  any  newspaper,  but  time  frames/ 
deadlines  will  be  calciilated  based  upon 
notices  in  nev«rspapers  of  record  listed 
above. 

Dated:  November  8. 1996. 
Kathleen  A.  McAllister, 
Deputy  Regional  Forester. 
[FR  Doc.  96-29292  Filed  11-14-96;  8:45  am] 
BKIMQ  CODE  341«>-11-M 


California  Coast  Province  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Califomia  Coast  Province 
Advisory  Committee  (PAC)  will  meet 
from  8:30  a.m.  to  5  p.m.,  on  December 
5, 1996,  at  the  Discovery  Inn,  Landmark 
Conference  Room,  1340  No.  State  St., 
Ukiah,  CA.  Agenda  items  to  be  covered 
include:  (1)  PAC  evaluation,  focus  for 
future  meetings  and  set  next  meeting 
dates;  (2)  National  Park  Service 
Water^ed  Plan  review  and  comment; 

(3)  Report  and  recommendations  from 
PAC/SCERT  Subcommittee  on  future 
years'  watershed  restoration  activities; 

(4)  Report  and  recommendations  from 
Salvage  Subcommittee;  (5)  Report  and 
recommendations  from  Public/Private 
Subcommittee;  (6)  Agency  updates;  and 


(7)  Open  public  fonmi.  The  PAC  will 
also  meet  December  6. 1996.  for  an 
optional  field  trip  beginning  at  9:15  a.m. 
at  the  Upper  Lake  Ranger  District  and 
concluding  at  2:30  p.m.  The  purpose  of 
the  field  trip  is  to  visit  Fork  Fire 
rehabilitation  activities  on  the 
Mendocino  National  Forest.  All 
Califomia  Coast  Province  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Daniel  Chisholm.  USDA.  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue,  Willows.  CA 
95988.  (916)  934-3316  or  Phebe  Brovra, 
Province  Coordinator,  USDA, 
Mendocino  National  Forest,  825  N. 
Humboldt  Avenue,  Willows.  CA  95988, 
(916) 934-3316. 

Dated;  November  8, 1996. 
Daniel  K.  caiisholm. 
Forest  Supervisor. 

[FR  Doc.  96-29335  Filed  11-14-96;  8:45  am) 
BIUJNQ  CODE  3410-FK-M 


COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Llat  Propoaed  Addltlona 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabiUties. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  16. 1996. 
ADDRESSES:  Committee  for  Pim:hase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  pubUshed  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportiuiity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 
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If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impiact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  wlU  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  hsted: 

Laundry  Service 
Fleet  Industrial  Supply  Command — 

Norfolk,  Norfolk.  Virginia 
NPA:  Rappahannock  Goodwill 
Industries.  Inc.,  Fredericksburg,  Virginia 
Laundry  Service 
Puget  Sound  Naval  Shipyard  Galley  and 

Bachelor  Officers"  Quarters  (BOQJ. 

Bremerton.  Washington 
NPA:  Northwest  Center  for  the  Retarded. 

Seattle.  Washington 
B«wiy  L.  Milkman. 
Executive  Director 

[PR  Doc.  96-29360  Filed  11-14-96;  8:45  am) 
HLLMO  COM  OSS-ei-P 


Procurement  List  Addition 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACnON:  Addition  to  the  Procurement 
List. 


EFFECTIVE  DATE:  December  16, 1996. 
ADDRESSES:  Committee  for  Ihirchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPI.EMENTARY  INFORftUTION:  On 
October  30, 1995,  the  Conunittee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(60  FR  55243)  of  proposed  addition  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
commodity  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for^roairement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4.  I  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
faqtors  considered  for  this  certification 
were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Tie  Down.  Cargo.  Aircraft 
1870-00-725-1437 

This  action  does  not  affect  currant 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Bermrly  L.  Milkman. 
Executive  Director. 

(FR  Doc.  96-29361  Filed  11-14-96;  8:45  am] 
MLLMQ  coot  nSS-OI-^ 


SUMMARY:  This  action  adds  to  the 
.Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  pwrsons  who  are  blind  or 
have  other  severe  disabilities. 


Procurement  List;  Proposed  Addttton 

AQENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


ACTION:  PropKJsed  addition  to 
pnxnirement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  16, 1996. 

ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Fedisral  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  Usted  below  from 
nonprofit  agencies  emplo)ring  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Janitorial/Custodial,  Bell  Hall.  Building  111. 
Fort  Leavenworth.  Kansas 
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NPA:  The  Helping  Hand  of  Goodwill 
Industries  Extended  Employment 
Sheltered  Workshop,  Inc.  Kansas  City, 
Missouri 

E.R.  Alley,  Jr., 

Deputy  Executive  Director. 

(FR  Doc  96-29443  Filed  11-14-96;  8:45  am] 

BMJJNQ  COOC  OSVOI-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  November  21. 1996;  9:00 

a.m. 

PLACE:  Cohen  Building,  Room  3321.  330 

Independence  Ave..  S.W..  Washington, 

D.C.  20547. 

Closed  Meeting:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  address 
internal  procedural,  budgetary,  and 
personnel  issues,  as  well  as  sensitive 
foreign  policy  issues  relating  to 
potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.  (c)(1))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.  (c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
issues  of  the  BBG  or  the  International 
Broadcasting  Bureau.  (5  U.S.C.  552b. 
(c)(2)  and  (6)) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Thomas  at  (202)  401-3736. 

Dated:  November  13, 1996. 
David  W.  Burke, 
Chairman. 

(FR  Doc.  96-29497  Filed  11-13-96;  3:38  pm) 
BILUNQ  COOC  «S20-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Put)lic  Meeting 
of  the  Florida  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Florida  Advisory 
Committee  to  the  Commission  will  meet 
from  6:00  p.m.  to  10:00  p.m.  on 
Tuesday,  December  3. 1996,  and  from 
9:00  a.m.  to  5:00  p.m.  on  Wednesday, 
December.  4. 1996.  at  Qty  Council 


Chambers,  Qty  Hall,  175  Fifth  Street. 
North,  St.  Petersburg,  Florida  33701. 
The  purpose  of  the  meeting  on  the 
evening  of  Tuesday,  December  3, 1996, 
is  to  hear  from  community  leaders, 
business  owners,  and  ministers  on  the 
status  of  race  relations  and  police- 
community  relations  in  St.  Petersburg  in 
the  aftermath  of  events  of  October  24, 
1996.  Tlie  Committee  will  hear  from 
Federal,  State,  and  local  government 
officials  on  Wednesday,  December  4, 
1996,  on  the  actions  taken  and/or 
proposed  regarding  the  subject. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Rabbi  Solomon 
Agin.  941-433-0018.  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office,  404-562-7000  (TDD 
404-562-7004).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  November  5. 
1996. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  96-29321  Filed  11-14-96;  8:45  am) 

BHJJNG  cooE  nas-oi-p 


Agenda  and  Notice  of  Public  Meeting 
of  the  Montana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Montana  Advisory 
Committee  to  the  Commission  will  meet 
from  6:00  p.m.  to  8:00  p.m.  on  Monday, 
December  9, 1996,  and  from  8:45  a.m  to 
8:00  p.m.  on  Tuesday,  December  10, 
1996,  at  the  Sheraton  Billings  Hotel,  27 
North  27th  Street,  Billings,  Montana 
59101.  The  purpose  of  the  meeting  on 
Monday.  December  9, 1996.  is  to  brief 
Committee  of  Commission  and  regional 
activities  and  review  materials  and 
procedures  for  the  factfinding  meeting 
on  equal  educational  opportunity  for 
Native  American  students  on  Montana 
public  schools.  The  Committee  will 
hold  a  factfinding  meeting  on  Tuesday, 
December  10, 1996.  on  equal 
educational  opportunity  for  Native 
American  students  in  Montana  public 
schools. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Rev.  Phillip 


Caldwell,  406-452-4345,  or  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1400  (TDD 
303-866-1049).  Hearing-impaired 
persfHis  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  woriung 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  November  5, 
1996. 

Carol-Lae  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  96-29322  Filed  11-14-96;  8:45  am) 
■lUJNOOOOE  oas-oi-p 


DEPARTMENT  OF  COMMERCE 

Sutxnisslon  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Marine  Mammal  Takings — 
Stranding  Reports. 

Agency  Form  Number:  NOAA  89-864. 

OMB  Control  Number:  0648-01 78. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1,333  hours. 

Number  of  Respondents:  350 
respondents  with  approximately  4.000 
responses. 

Avg.  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  Under  the  Marine 
Mammal  Protection  Act  (MMPA), 
selected  individuals  can  take  marine 
mammals  if  it  is  (1)  for  the  protection  or 
welfare  of  the  animal(s)  or  (2)  for  the 
protection  of  the  public  health  and 
welfare.  These  takings  involved 
stranded  animals,  dead  or  alive.  Marine 
mammal  reports  provide  baseUne 
information  on  marine  mammal 
mortalities,  human  interactions,  and 
population  dynamics.  The  information 
is  submitted  primarily  by  volxmteer 
members  of  the  marine  mammal 
stranding  network  who  are  specifically 
authorized  by  NMFS.  The  information  is 
used  by  NMFS  in  administering  the 
MMPA. 

Affected  Public:  Not-for-profit 
institutions,  individuals,  federal  and 
state  governments. 

Frequency:  On  occasion  as  strandings 
occur. 
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Respondent's  Obligation:  Voluntary 
for  individuals:  Mandatory  for  state 
governments. 

OMB  Desk  Officer  Adele  Morris. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
Acting  DOC  Forms  Clearance  OfGcer, 
(202)  482-3271.  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue.  N.W.. 
Washington.  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Adele  Morris.  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC.  20503. 

Dated:  November  4, 1996. 
Linda  Engefanaiar. 

Acting  Departmental  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 

(FR  [)oc.  96-29268  Filed  11-14-96:  8:45  am] 
MUJNQOOM  M10-22-r 


Bureau  of  Export  Administration 

Senaors  and  Instrumentation 
Technical  Advisory  Commlttsa;  Notice 
of  Partially  Closed  Meeting 

A  meeting  of  the  Sensors  and 
instrumentation  Technical  Advisory 
Committee  will  be  held  IDecember  10, 
1996.  9:00  a.m.,  in  the  Herbert  C. 
Hoover  Building.  Room  1617M-2.  14th 
Street  between  Constitution  and 
Pennsylvania  Avenues,  N.W., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  t.o  sensors  and 
instrumentation  equipment  and 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Election  for  Technical  Advisory 
Committee  Chair. 

3.  Presentation  on  regulations  reform. 

4.  Update  on  foreign  policy  report. 

5.  Presentation  on  license  processing 
and  outreach  program. 

6.  Update  on  the  Nuclear  Suppliers 
Group. 

7.  Presentation  on  the  Missile 
Technology  Control  Regime. 

8.  Report  on  the  status  The  Wassenaar 
Arrangement. 

9.  II-IV  presentation. 

10.  Presentation  of  papers  or 
comments  by  the  public. 


Executive  Session 

11.  Discussion  of  matters  properly 
classified  under  Executive  (>der  12958. 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  OAS/EA/BXA- 
Room  3886C.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  December  13,  1995. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington. 
DC.  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  November  12, 1996. 
Lee  Ann  Carpenter. 

Director,  Technical  Advisory  Committee  Unit. 
(FR  Doc.  96-29311  Filed  11-14-96;  8:45  am] 

MLUNQ  COOE  3S10-OT-M 


Foreign-Trade  Zones  Board 
[Order  No.  854] 

Grant  of  Authority  for  Sut»one  Status, 
Zeneca  Inc.  (Agricultural  Chemicals), 
Mobile  County,  AL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 


Whereas,  by  an  Act  of  Congress 
approved  Jime  18. 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  fcneign  commerce,  and  for 
other  purjxMes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Bocud  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  appUcation  from  the  City 
of  Mobile.  Alabuna.  grantee  of  Foreign- 
Trade  Zone  82.  for  authority  to  establish 
special-purpose  subzone  status  at  the 
agricultural  chemical  manufacturing 
plant  of  Zeneca  Inc..  located  in  Mobile 
County.  Alabama,  was  filed  by  the 
Board  on  March  11. 1996,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  20-96, 
61  FR  11608.  3/21/96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommmidations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  appUcation  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  82E)  at  the  Zeneca 
Inc.  plant  in  Mobile  County,  Alabama, 
at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC.  this  4th  day  of 
November  1996. 

Robert  S.  LaRuasa. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte.  Jr., 
Executive  Secretary. 

(FR  Doc.  96-29240  Filed  11-14-96:  8:45  am] 
BILUNG  COOC  3S10-DS-P 


[Order  No.  853] 

Grant  of  Authority  For  Subzone  Status 
Cedar  Chemical  Corporation 
(Agricultural  and  Specialty  Chemicals); 
West  Helena,  Arkansas 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (tlie  Board)  adopts  the 
following  Order: 
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Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  "To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-aiu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Little  Rock  Port  Authority,  submitted  on 
behalf  of  the  Arkansas  Department  of 
Industrial  Development,  grantee  of 
Foreign-Trade  2k)ne  14,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  agricultural  and  specialty 
chemical  manufacturing  facility  of 
Cedar  Chemical  Corporation  located  in 
West  Helena,  Arkansas,  was  filed  by  the 
Board  on  January  19. 1996.  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  6-96, 
61  FR  3000, 1/30/96); 

Whereas,  on  April  15. 1996,  the 
application  was  amended  to  withdraw 
the  manufacture  of  Trometamol  bom 
the  scope  of  the  request;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  appUcation.  as 
amended,  is  in  the  public  interest; 

Now.  liierefore.  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  14B)  at  the  Cedar 
Chemical  Corporation  plant  in  West 


Helena,  Arkansas,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  $  400.28. 

Signed  at  Washington,  DC.  this  4th  day  of 
November  1996. 
Robert  S.  LaRnan. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  ).  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  96-29239  Filed  11-14-86;  8:45  am] 
BRJJNQ  CODE:  3610-OS-P 


International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation 
In  Part 

AGENCY:  hnport  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews  and  requests  for 
revocation  in  part. 

summary:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  October 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  a  request 
to  revoke  one  countervailing  duty  order 
in  part. 

EFFECTIVE  DATE:  November  15,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 


Holly  A.  Kuga.  Office  of  AD/CVD 
Enforcement,  Import  Administration. 
Intematicnial  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington,  D.C.  20230.  telephone:        \ 
(202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  355.22(a)(1994),  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  hidings  with  October 
anniversary  dates.  The  Department  also 
received  a  timely  request  to  revoke  in 
part  the  countervailing  duty  order  on 
certain  agricultural  tillage  tools  from 
Brazil. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
coimtervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
and/or  producers  who  were  not  named 
in  a  review  request  because  such 
exporters  and/or  producers  were  not 
specified  as  required  under  section 
353.22(a)  (19  CFR  353.22(a)).  The 
Department  will  issue  preliminary 
results  of  these  reviews  within  245  days 
of  the  last  day  of  the  anniversary  month 
of  each  finding/order.  The  Department 
will  issue  notices  of  final  residts  of  this 
review  within  120  days  of  publication 
in  the  Federal  Register  of  the  review- 
specific  notices  of  preliminary  results, 
unless  it  extends  specific  due  dates  in 
accordance  with  section  751(a)(3]  of  the 
Act. 


Antidumping  duty  proceedings 


Period  to  be  re- 
viewed 


JAPAN:  Tapered  Roller  Bearings,  4  Inches  and  Under 

A-588-054  

NSK  Ltd..  Koyo  Seiko  Co..  Ltd.,  Fuji  Heavy  Industries.  MC  Intemational 
JAPAN:  Tapered  Roller  Bearings,  Over  4  Inches 

A-588-604  

NTN  Corporation.  NSK  Ltd..  Koyo  Seiko  Co..  Ltd..  Fuji  Heavy  Industries.  MC  lntematk>nal 
MALAYSIA:  Extmded  Rubber  Thread 

A-557-r805  

Filati  Lastex  Sdn.  Bhd..  RImax  Sdn.  Bhd.,  Heveafil  Sdn.  Bhd.,  Rubberflex  Sdn.  Bhd.,  Rubfil  Sdn.  Bhd. 
THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Lock  Washers 

A-570-822 

Hangzhou  Spring  Washer  Plant.  Zhejiang  Wanxin  Group  Co..  Ltd. 
Countervailing  Duty  Proceedings 
BRAZIL  Certain  Agricultural  Tillage  Tools  * 

C-361-406  

Marchesan  Impiementos  e  Maquinas  Argicolas  TATU"  SA. 


10/1/95-9/30^6 


10/1/95-9/30/96 


10/1/95-9i«V96 


10/1/95-9/30*^ 


1/1/95-12/31/96 


/^'Marohesan  has  submitted  a  request  for  partial  revocatkm  of  the  order  under  19  CFR  355.25(a)(3).  The  Department  wM  examine  the  re- 
quest for  revocatkxi  to  determine  whettier  Marcnesan  meets  the  threshoM  requirements  for  revocatnn  under  19  CFR  355.25(a)(3). 
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If  requested  within  30  days  of  the  date 
of  publication  of  this  notice,  the 
Department  will  determine,  where 
appropriate,  whether  antidumping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  any  of 
these  reviews  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  which  is  affiliated  with  such 
exporter  or  producer. 

interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
3S5.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  November  8. 1996. 
Idfivy  P.  BUloc 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration. 

[FR  Doc.  96-29364  Filed  11-14-96:  8:45  ami 
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[A-«70-80e| 

ChrofiM-Platad  Lug  Nuts  From  th« 
Paopto's  Republic  of  China;  Final 
Raaults  of  Antidumping  Duty 
Admlnlstrstfva  Raviaw 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commenre. 
ACTION:  Notice  of  final  results  of 
antidumping  administrative  review. 

summary:  On  August  16.  1995.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  chrome- 
plated  lug  nuts  (lug  nuts)  6x»m  the 
Peoples  Republic  of  China  (FRC)  (60  FR 
48687).  This  review  covers  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  September  1.  1993. 
through  August  31.  1994.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  upon  our  analysis  of  the 
comments  received  we  have  changed 
the  results  from  those  presented  in  the 
preliminary  results  of  review. 
EFFECTIVE  DATE:  November  15.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Little.  Elisabeth  Urfer,  or 
Maureen  Flannery,  Office  of 
Antidumping  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington  D.C.  20230: 
telephone  (202)  482-4733. 


Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31.  1994. 

SUPPt.EMENTARY  INFORMATION: 
Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  lug  nuts  from  the  FRC  on  April 
24.  1992  (57  FR  15052).  On  September 
2, 1994,  the  Department  published  in 
the  Federal  Register  (59  FR  45664)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  lug  nuts 
from  the  PRC  covering  the  period 
September  1. 1993.  through  August  31. 
1994. 

On  September  21. 1994.  in  accordance 
with  19  CFR  353.22(a)(1994).  the 
petitioner.  Consolidated  Intematldnal 
Automotive.  Inc..  requested  that  we 
conduct  an  administrative  review  of 
China  National  Automotive  Industry 
I/E  Corp.  (China  National):  China 
National  Machinery  &  Equipment 
Import  and  Export  Corporation,  Jiangsu 
Co..  Ltd.  (Jiangsu);  Rudong  Grease  Gtm 
Factory  (Rudong);  China  National 
Automotive  Industry  I/E  Corp..  Nantong 
Branch  (Nantong);  Qiina  National 
Automotive  Industry  Shanghai 
Automobile  Import  &  Export  Corp. 
(Shanghai  Automobile);  Tianjin 
Automotive  Import  &  Export  Co. 
(Tianjin);  China  National  Automobile 
Import  and  Export  Corp..  Yangzhou 
Branch  (Yangzhou):  and  Ningbo  Knives 
&  Scissors  Factory  (Ningbo).  We 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  October  13.  1994  (59  FR  51939). 

On  August  16. 1995.  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  lug  nuts  from  the  PRC  (60  FR  48687). 
There  was  no  request  for  a  hearing.  The 
Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Tariff  Act). 

Scope  of  Review 

On  April  19. 1994,  the  Department 
issued  its  "Final  Scope  Clarifications  on 
Chrome-Plated  Lug  Nuts  from  Taiwan 
and  the  PRC."  The  scope,  as  clarified,  is 
described  in  the  subsequent  paragraph. 
All  lug  nuts  covered  by  this  review 
conform  to  the  April  19,  1994.  scope 
clarification. 

Imports  covered  by  this  review  are 
one-piece  and  two-piece  chrome-plated 
lug  nuts,  finished  or  unfinished.  The 


subject  merchandise  includes  chrome- 
plated  lug  nuts,  finished  or  unfinished, 
which  are  more  than  *>/ib  inches  (17.45 
millimetera)  in  height  and  which  have 
a  hexagonal  (hx)  size  of  at  least  V* 
inches  (19.05  millimeters)  but  not  over 
one  inch  (25.4  millimeters),  plus  or 
minus  Vie  of  an  inch  (1.59  millimetera). 
The  term  "unfinished"  refers  to 
unplated  and/or  unassembled  chrome- 
plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  care.  vans,  trucks.  utiUty  vehicles, 
and  trailera.  Zinc-plated  lug  nuts, 
finished  or  unfinished,  and  stainless- 
steel  capped  lug  nuts  are  not  included 
in  the  scope  of  this  review.  Chrome- 
plated  lot±  nuts  are  also  not  subject  to 
this  review. 

Chrome-plated  lug  nuts  are  currently 
classified  under  subheadings 
7318.16.00.15,  7318.16.00.45,  and 
7318.16.00.80  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

This  review  covers  the  period 
September  1. 1993.  through  August  31, 
1994,  and  eight  producersyexporters  of 
Chinese  lug  nuts. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefe  from  petitioner  and 
Rudong. 

Comment  1 :  Petitioner  concura  with 
the  Department's  decision  to  use  the 
best  information  available  (BIA)  for  non- 
responding  parties,  and  argues  that  the 
Department  should  apply  partial  BIA  to 
Rudong.  Petitioner  states  that,  while 
Rudong  did  respond  to  the  Department's 
requests  for  information,  Rudong 
submitted  erroneous  cost  information 
relating  to  packing  costs,  reported  out- 
of-date  factore  of  production  values 
rather  than  actual  factors-of-production 
and  factory  overhead  for  the  period  of 
review  (POR).  and  included  a 
substantial  additional  amount  for 
electricity  that  is  unexplained. 
Petitioner  further  asserts  that  scrap 
amounts  reported  by  Rudong  were 
incorrect,  and  that  the  Department 
could  not  verify  the  percentage  of 
materials  purchased  frt>m  each  supplier. 

For  the  six  non-responding 
companies,  petitioner  contends  that  the 
Department  should  apply  a  first-tier  BIA 
rate  of  44.99  percent  fit)m  the  final 
results  of  the  second  administrative 
review  (1992-1993).  Petitioner  argues 
that  the  use  of  this  rate  is  supported  by 
the  record  and  follows  applicable  law 
and  administrative  practice. 
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Rudong  disagrees  with  petitioner's 
assertion  that  partial  BIA  should  be 
administered  with  respect  to  its  factors 
of  production.  Rudong  argues  that  it  has 
been  fully  responsive  and  cooperative  in 
this  review.  Rudong  contends  that  the 
Department  was  able  to  verify  the  data 
used  in  the  preliminary  results  and  that 
no  reason  exists  to  reject  these  verified 
data.  Rudong  states  that  this  claim  for 
BIA,  or  partial  BIA,  is  without  any  basis 
whatsoever,  and  the  Department  should 
reject  petitioner's  claim  that  Rudong 
should  be  punished  with  BIA  in  this 
administrative  review. 

Department's  Position:  We  agree  with 
petitioner,  in  part.  As  in  the  preliminary 
results,  we  have  determined  that  it  is 
appropriate,  in  accordance  with  Section 
776(c)  of  the  Tariff  Act,  to  apply  first- 
tier  BIA  to  the  six  non-responding  firms. 
In  deciding  what  to  use  as  BIA,  the 
Department's  regulations  provide  that 
the  Department  may  take  into  account 
whether  a  party  refuses  to  provide 
requested  information.  19  CFR  353.37 
(b).  Thus,  the  Department  may 
determine,  on  a  case-by-case  basis,  what 
constitutes  BIA.  When  a  company 
refuses  to  cooperate  with  the 
Department  or  otherwise  significantly 
impedes  the  proceedings,  we  use  as  BIA 
the  higher  of  (1)  the  highest  of  the  rates 
foimd  for  any  firm  for  the  same  class  or 
kind  of  merchandise  in  the  same 
coiuitry  of  origin  in  the  less-than-fair- 
value  (LTFV)  investigation  or  prior 
administrative  reviews:  or  (2)  the 
highest  rate  found  in  this  review  for  any 
firm  for  the  same  class  or  kind  of 
merchandise  in  the  country  of  origin. 
When  a  company  substantially 
cooperates  with  our  requests  for 
information  and  substantially 
cooperates  in  verification,  but  fails  to 
provide  the  information  requested  in  a 
timely  manner  or  in  the  form  required 
or  is  unable  to  substantiate  it,  we  use  as 
BIA  the  higher  of  (1)  the  highest  rate 
ever  applicable  to  the  firm  for  the  same 
class  or  kind  of  merchandise  frtim  either 
the  LTFV  investigation  or  a  prior 
administrative  review;  or  (2)  the  highest 
calculated  rate  in  this  review  for  the 
class  or  kind  of  merchandise  for  any 
firm  from  the  same  country  of  origin. 
(See  Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order: 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et.  al.  (58  FR 
39729,  (July  26. 1993).) 

We  have  applied  BIA  to  sales  made  by 
China  National,  Jiangsu,  Yangzhou, 
Ningbo,  Shanghai  Automobile,  and 
Tianjin.  Because  these  firms  did  not 
respond  to  our  questionnaire,  as  BIA  we 
have  applied  the  highest  margin  ever 


calculated  in  the  investigation  or  this  or 
the  prior  review,  which  is  44.99  pocent. 

Contrary  to  petitioner's  claim,  Rudong ' 
did  not  report  an  imexplained  amount 
for  electricity;  however,  at  verification 
we  did  find  an  additional  charge  for 
electricity.  The  question  of  whether  to 
make  an  adjustment  for  this  additional 
amoimt  is  moot  because  we  have 
determined  that  it  is  appropriate  to  use 
factora  of  production  rather  than  cost  to 
calculate  foreign  market  value  (FMV) 
(see  comment  2).  We  verified  the 
amoimts  of  electricity  we  used  in  our 
calculations.  Similarly,  because  we  used 
factors  of  production,  petitioner's 
comments  regarding  packing  costs  are 
moot.  We  agree  with  petitioner  that  we 
could  not  fully  verify  the  exact 
percentage  of  material  purchased  from 
each  supplier,  this  was  due  to  the  way 
in  which  Rudong  keeps  its  records. 
These  percentages  are  relevant  to  the 
calculation  of  the  transportation 
component  of  the  materials  factor  for 
transportation  of  materials  to  the 
factory.  To  value  transportation  we  used 
ranges  of  distance,  e.g.,  up  to  100 
kilometere,  up  to  250  kilometera,  etc. 
We  used  this  methodology  because  the 
best  surrogate  data  for  transportation 
was  in  ranges  of  distance  (see 
Memorandum  to  the  File,  "Factor 
Values  Used  for  the  Preliminary  Results 
of  the  Third  Administrative  Review," 
dated  August  3, 1995).  For  materials 
that  fell  within  a  single  distance  range, 
the  inability  to  verify  the  exact 
percentage  of  material  from  each 
supplier  is  moot  because  there  would  be 
no  difference  between  the  rates  for  each 
supplier.  For  those  materials  which  fell 
into  more  than  one  category  of  distance, 
as  partial  BIA  we  used  the  longest 
distance  range  for  all  transportation  for 
that  input. 

We  agree  with  petitioner  that  Rudong 
reported  factore  of  production  that  were 
out  of  date  with  respect  to  the  POR, 
from  schedules  last  updated  in  1992  and 
1993,  rather  than  its  actual  experience 
during  the  POR.  We  found,  at 
verification,  that  these  were  the  most 
recent  schedules  that  Rudong  had,  and 
that  Rudong  used  these  schedules  in  its 
normal  course  of  business.  We  also 
agree  with  petitioner  that  Rudong 
reported  scrap  amoimts  which  were  also 
incorrect.  However,  we  disagree  that 
these  errors  were  serious  enough  to 
warrant  partial  BIA.  As  is  our  general 
practice,  we  were  able  to  make  minor 
corrections  to  the  figures  reported  by 
Rudong  following  verification.  We 
replaced  submitted  figures  which  were 
erroneous  with  verified  figures. 
Therefore,  we  have  not  applied  partial 
BIA  to  Rudong  with  respect  to  these 
items. 


Comment  2:  Rudong  argues  that  the 
Department  incorrectly  concluded  in 
the  preliminary  results  that  the  lug  nut 
industry  in  the  PRC  was  not  market- 
oriented.  Rudong  contends  that,  based 
on  the  facts  on  the  record,  the  lug  nut , 
industry  is  maricet-oriented,  and  that  ihe 
Department  should  so  determine  for 
purposes  of  the  final  results.  Rudong 
notes  that  the  Department  held  that 
Rudong  had  not  demonstrated  that  the 
lug  nuts  industry  met  the  market- 
oriented  industry  (MOI)  test  set  forth,  as 
follows,  in  the  Amendment  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Amendment  to  Antidumping 
Ehity  Order.  Chrome-plated  Lug  Nuts 
from  the  People's  Republic  of  China,  57 
FR  15052  (April  24, 1992)  (Amended 
Final): 

(1)  For  the  subject  merchandise,  there  must 
be  virtually  no  govermnent  involvement  in 
setting  prices  or  amounts  to  be  produced.  For 
example,  state-owned  production  or 
allocation  of  production  of  the  merchandise, 
whether  for  export  or  domestic  consumption 
in  the  non-market  economy  country  would 
be  an  almost  insuperable  barrier  to  finding  a 
market-oriented  industry. 

(2)  The  industry  producing  the 
merchandise  under  review  should  be 
characterized  by  private  or  collective 
ownership.  There  may  be  state-owned 
enterprises  in  the  industry  but  substantial 
state  ownership  would  weight  heavily 
against  finding  a  maricet-oriented  industry. 

(3)  Market-determined  prices  must  be  paid 
for  all  significant  inputs,  whether  material  or 
non-material  (e.g.  labor  and  overhead),  and 
for  all  but  insignificant  proportion  of  all  the 
inputs  accounting  for  the  total  value  of  the 
merchandise  under  investigation.  For 
example,  an  input  price  will  not  be 
considered  market  detennined  if  the 
producers  of  the  merchandise  under 
investigation  pay  a  state-set  price  for  the 
input  or  if  the  input  is  supplied  to  the 
producers  at  government  direction. 
Moreover,  if  there  is  any  state-required 
production  in  the  industry  producing  the 
input,  the  share  of  state-required  production 
must  be  insignificant. 

Rudong  notes  that  the  Department 
concluded  that  the  lug  nut  industry 
failed  the  MOI  test  for  two  reasons:  first, 
the  Department  had  not  received 
information  from  every  producer  of  lug 
nuts  in  the  PRC;  second,  the  Department 
foimd  that  Rudong  did  not  submit 
evidence  that  demonstrated  that  a 
significant  portion  of  its  suppliera' 
industries  are  not  subject  to  significant 
government  control  and  state-required 
production  and  demonstrated  that  the 
state  involvement  in  these  industries 
has  changed  since  the  Amended  Final. 

Rudong  notes  that  it  has  repeatedly 
made  statements,  which  are  certified 
and  on  the  record,  that  to  its  knowledge 
it  is  the  only  lug  nuts  producer.in  the 
PRC.  According  to  Rudong,  petitioner's 
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argvunent  ragardiag  the  need  for 
government  corroboration  that  Rudong 
is  the  only  lug  nuts  producer  leads  to  a 
situation  in  which  MOI  status  itself 
prevents  Rudong  from  proving  its  MOI 
status.  Because  the  industry  is  an  MOI, 
Rudong  contends,  there  is  no 
government  control,  and  the 
government  cannot  certify  who  is  part  of 
that  particular  industry.  Rudong 
contends  that,  in  the  absence  of  any 
evidence  whatsoever  of  additional 
Chinese  producers  of  lug  nuts  and  given 
its  certifications  of  no  additional 
producers,  the  Department  should 
conclude  that  Rudong  was  the  sole  lug 
nuts  producer  durinc  the  POR. 

Rudong  contests  the  Department's 
conclusion  that  it  did  not  submit 
evidence  demonstrating  that  a 
significant  portion  of  its  supplier 
industries  are  not  subject  to  significant 
government  control  and  state-required 
production.  Rudong  argues  that,  in  its 
supplemental  questionnaire  response,  it 
provided  statements  from  its  suppliers 
of  steel  rod  and  chemicals,  indicating 
that  each  particular  supplier  was  free  of 
state  control,  that  the  industry  of  which 
that  supplier  was  a  member  was  also 
free  of  state  control,  and  that  the 
supplier's  prices  to  Rudong  were  set 
without  any  government  interference. 
Rudong  argues  that  the  Department 
itself  was  able  to  verify  that  Rudong's 
suppliers  themselves  are  free  of 
government  control,  and  affirms  that  it 
already  has  submitted  certifications  that 
the  relevant  industries  in  the  PRC  are 
free  of  government  control  and 
interference,  except  for  small  quantities 
of  government  purchases  in  unrelated 
sectors  of  the  steel  industry. 

Rudong  further  argues  that  the 
Department  cannot  conclude  that  no 
individual  sector  of  the  huge  PRC  steel 
industry  could  be  market-driven  simply 
because  of  the  existence  of  possible  state 
influence  over  a  minor  sector.  Rudong 
contends  that  this  is  contrary  to  the 
third  element  of  the  Department's  own 
three-part  MOI  test,  which  allows 
insignificant  state-required  production 
in  an  MOI.  Rudong  contends  that  if  the 
Department  were  to  examine  the  steel 
industry  in  any  other  market-oriented 
country,  it  would  undoubtedly  find 
some  mandatory  production  of  steel  in 
every  country  that  had  even  a  minor 
defense  industry.  Rudong  argues  that 
the  relevant  steel  suppfier  industry  for 
purposes  of  an  MOI  determination  is  the 
steel  rod  industry  in  the  region  in  which 
Rudong  manufactures  lug  nuts. 

Petitioner  states  that  the  Department 
appropriately  determined  that  the  PRC 
lug  nut  industry  was  not  an  MOI  and 
properly  applied  factors  of  production 
to  determine  Rudong's  FMV.  Petitioner 


contends  that  although  the  Department 
has  assigned  Rudong  a  separate  rate 
based  on  lack  of  government  control  of 
its  operations,  this  does  not  mean  that 
the  entire  PRC  industry  as  a  whole  is 
market-oriented. 

Petitioner  maintains  that,  although 
Rudong  asserts  that  it  is  the  only  PRC 
producer  of  lug  nuts,  it  has  {Jailed  to 
provide  obfective  corroboration  of  this 
claim.  Petitioner  further  maintains  that 
the  Department's  attempts  to  obtain 
further  information  on  this  point  have 
been  frustrated  by  lack  of  response  from 
both  the  PRC  government  and  the 
Chinese  Chamber  of  Commerce  for 
Imports  &  Exports  .of  Machinery  k 
Electronics  (China  Chamber).  Petitioner 
claims  that,  in  spite  of  its  efforts,  the 
Department  has  been  unable  to 
determine  whether  there  are  additional 
PRC  producers  of  lug  nuts.  Petitioner 
argues  that  it  is  insufficient  that  Rudong 
alone  has  responded,  and  that  the 
Department  must  be  certain  that  it  has 
obtained  responses  from  all  PRC 
producers  before  evaluating  whether  the 
PRC  industry  is  market-oriented. 

Petitioner  states  that,  although 
Rudong  claims  its  suppliers  pay  market- 
determined  prices  for  all  inputs,  Rudong 
has  failed  to  produce  information  that 
would  allow  evaluation  of  its  claim 
despite  having  been  provided  an 
extended  opportunity  to  do  so. 
Petitioner  also  states  that  Rudong  has 
provided  conclusory,  imsupported 
statements  from  several  of  its  suppliers 
claiming  that  they  are  free  from 
government  control  and  that  such 
statements  are  unverified. 

Petitioner  contends  that  Rudong's 
submission  does  not  address  the 
overarching  question  of  Chinese  steel 
and  chemical  industries.  Petitioner 
argues  that,  regardless  of  the  nominal 
"independence"  of  Rudong's  suppliers, 
the  Department  has  properly  recognized 
that  the  industries  supplying  materials 
must  be  market-driven.  Petitioner  also 
argues  that  Rudong  has  not  provided 
any  evidence  that  it  pays  market- 
determined  prices  for  steel  or  chemical 
inputs,  that  these  two  industries  that 
provide  key  inputs  were  free  from  state 
control,  or  that  the  demand  factors 
support  a  claim  that  the  steel  and 
chemical  industries  in  the  PRC  are 
demand-driven. 

Department's  Position:  We  disagree 
with  Rudong.  Rudong  has  not 
demonstrated  that  the  prices  for  steel 
and  chemical  inputs  in  the  PRC  are 
market-determined.  We  further  disagree 
that  it  is  sufficient  to  find  a  segment  of 
a  particular  industry,  such  as  the  steel 
wire  rod  manufacturers  in  a  particular 
province,  to  be  free  of  government 
control,  as  price  and  quantity  decisions 


made  by  the  state  for  the  PRC  steel 
industry  could  affect  the  local  steel  wire 
rod  industry.  Rudong  simply  has  not 
demonstrated  that  the  central 
government  did  not  direct  production  or 
set  prices  in  this  case. 

Rudong  has  focused  narrowly  on  its 
suppliers,  providing  certificates  stating 
that  its  suppliers  are  free  of  government 
control:  however,  even  if  its  suppfiers 
are  free  of  government  control,  this 
would  not  prove  that  there  is  no 
government  control  of  the  industry.  We 
concluded  in  the  Amended  Final  that 
such  a  narrow  focus  on  Rudong's 
suppliers  was  not  sufficient  for 
determining  that  an  industry  was  a  MOI. 
We  sUted: 

The  absence  of  explicit  government 
involvement  in  these  transactions  is  not 
sufficient  to  warrant  the  conclusion  that  the 
prices  for  these  inputs  are  market-driven. 
Instead,  it  is  necessary  to  examine  whether 
market  forces  axe  at  work  in  detennining  the 
steel  and  chemical  prices  in  general  within 
the  PRC 

For  example,  it  may  be  the  case  that  the 
state  purchases  large  quantities  of  the  input 
in  question.  Where  this  is  so,  it  is  reasonable 
to  assume  that  the  state's  purchases  affect  the 
quantity  available  to  non-state  consumers 
and  the  prices  they  would  p«y.  Also,  where 
the  state  owns  many  of  the  input  producers 
and  where  the  input  is  an  important 
commodity  fundamental  to  the  operation  of 
the  larger  economy,  it  is  not  at  allclear  that 
the  pricing  and  production  of  those  input 
producers  would  mirror  those  of  privately- 
owned,  profit  maximizing  enterprises. 

For  the  (sic)  reasons,  it  is  necessary  to  look 
beyond  direct  state  involvement  in  the 
specific  transactions  between  the 
manufacturer  under  investigation  and  its 
suppliers  to  ascertain  whether  market  forces 
are  actually  at  work  in  determining  the  input 
prices. 

Amended  Final,  15053.  For  this 
administrative  review,  Rudong  has  not 
demonstrated  that  there  have  been  any 
changes  to  the  industries  from  which  it 
sources  its  materials  that  would  compel 
us  to  reconsider  the  determination  we 
made  in  the  Amended  Final. 

Furthermore,  Rudong  has  not  put  any 
information  on  the  record  to  support  its 
claim  that  its  suppliers  do  not  pay  state- 
set  prices  for  their  input  materials.  In 
addition,  Rudong  has  argued  that  there 
have  been  only  small  quantities  of 
government  purchases  in  unrelated 
sectors  of  the  steel  industry,  but  has  not 
put  any  information  on  the  record  to 
support  this  point. 

We  agree  with  petitioner's  contention 
that  the  record  lacks  ob)ective 
corroboration  of  Rudong's  claim  that  it 
is  the  only  PRC  producer  of  lug  nuts. 
We  disagree  with  Rudong's  deduction 
that  the  lack  of  response  fit)m  the  PRC 
government  is  indicative  of  the  lack  of 
government  control  in  the  industry.  We 
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do  not  know  why  the  government  failed 
to  respond  to  our  request  for 
information.  We  note  that  we  did  not 
request  information  directly  from  the 
China  Chamber. 

Based  on  the  foregoing,  we  have  not 
considered  the  lug  nuts  industry  to  be 
an  MOI  for  this  review. 

Comment  3:  Rudong  contends  that  the 
Department  should  select  a  more 
acciirate  measure  of  surrogate  steel 
prices.  Rudong  argues  that  the 
Department  should  use  the  actual  price 
for  steel  paid  by  Rudong  under  an  MOI 
analysis  (see  comment  2  above). 
Moreover,  Rudong  contends,  for  the 
factors-of-production  analysis 
conducted  for  preliminary  results,  the 
Department  used  Indian  import  value 
statistics  that  overstated  the  value  of 
steel. 

Rudong  argues  that  the  steel  surrogate 
price  information  the  Department  used 
in  its  preliminary  results  is  less  accurate 
and  authoritative  than  the  prices 
published  in  Steel  Scenario,  an  Indian 
journal,  and  submitted  by  Rudong  for 
this  review.  Rudong  claims  that  the 
Department  should  rely  on  prices  in 
Steel  Scenario  for  several  reasons.  First, 
Rudong  contends  that  the  Indian  steel 
import  statistics  the  E>epartment  used 
are  for  a  diffiarent  period  than  this 
review,  necessitating  a  rough  and 
potentially  distortive  inflation 
adjustment  based  on  the  wholesale  price 
index,  while  the  Steel  Scenario 
information  is  for  each  month  of  the 
POR.  Second,  Rudong  asserts  that  the 
import  data  are  for  a  less  precise  basket 
category  of  iron  and  steel,  and, 
therefore,  may  include  products  that  are 
not  used  in  the  production  of  lug  nuts, 
while  the  Steel  Scenario  information  is 
for  the  precise  product — iron  and  steel 
rounds  approximately  16  mm  in 
diameter  and  steel  and  iron  wire  rods 
approximately  8  mm  in  diameter — that 
Rudong  used  to  make  lug  nuts  in  the 
PRC 

Rudong  observes  that  it  might  be 
argued  that,  because  the  Indian  import 
statistics  specify  relatively  low-grade 
low-carbon  steel,  and  the  Steel  Scenario 
data  do  not,  the  Indian  import  statistics 
are  more  precise;  however,  Rudong 
argues,  this  leads  to  the  conclusion  that 
the  Steel  Scenario  pricing  data  are  too 
high,  not  too  low.  Third,  Rudong  asserts 
that  the  import  data  are  for  imports  of 
steel  into  India,  not  prevailing  market 
rates  in  India,  whereas  it  used  local,  and 
not  imported,  steel.  The  Steel  Scenario 
data,  Rudong  contends,  show  the 
prevailing  market  rates  in  India.  Rudong 
further  contends  that  use  of  the 
publicly-available-published- 
information  (PAPI)  from  Steel  Scenario, 
unlike  use  of  the  import  statistics,  is 


consistent  with  the  Department's 
established  policy,  as  stated  in  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value  and  Postponement 
of  Final  Detennination:  Furfuryl 
Alcohol  From  the  People's  Republic  of 
China,  59  FR  65009  (December  16, 1994) 
[Furfur^  Alcohol]. 

Rudong  argues  that  the  Indian  import 
statistics  do  not  agree  with  any  other 
available  data  by  a  wide  margin.  Rudong 
argues  that  this  could  be  because  either 
the  imported  steel  is  a  very  special  steel, 
used  for  particular  purposes,  and  is, 
therefore,  far  more  expensive,  or  the 
merchandise  has  simply  been 
misclassified  under  the  HTS. 

Petitioner  asserts  that  the  Department 
should  continue  to  determine  steel  wire 
rod  values  based  on  Indian  import 
statistics.  Petitioner  argues  that  the  tariff 
descriptions  provide  narrow  coverage 
for  nearly  all  raw  materials  and  packing 
and  avoid  problems  of  over- 
inclusiveness. 

Petitioner  claims  that  the  Department 
properly  declined  to  rely  on  Rudong's 
surrogate  data  for  the  preliminary 
results  and  argues  that  the  Department 
should  continue  to  do  so.  Petitioner 
argues  that  rounds  are  not  the  raw 
material  used  in  producing  liig  nuts, 
and  cites  to  the  verification  report  and 
factors  memorandum.  Petitioner  further 
notes  that  the  steel  scrap  data  the 
Department  used  in  the  preliminary 
results  indicate  that  Rudong's 
production  process  begins  with  wire 
rod,  not  the  further-fabricated  rounds. 

Petitioner  also  asserts  that  prices 
Rudong  submitted  cover  both  iron  and 
steel  products,  and  that  Rudong  used 
steel  rod,  not  iron  rod,  in  manufacturing 
lug  nuts;  therefore,  in  petitioner's  view, 
reliance  on  Rudong  data  would  produce 
a  distorted  value  for  steel. 

Petitioner  argues  that  Rudong's 
proffered  prices  cover  sales  in  only  two 
Indian  cities  and  there  is  no  way  to 
determine  whether  they  are 
determinative  of  prices  in  India 
generally.  Petitioner  argues  that,  by 
contrast,  import  data  provide  a 
nationwide  average  from  which  the 
Department  can  determine  the  value  of 
steel  rod. 

Rudong  contends  that  petitioner's 
factual  assertions  are  wrong; 
furthermore,  even  under  petitioner's 
analysis,  the  Department  should  use 
Rudong's  submitted  surrogate  prices. 
Rudong  states  that  its  suggested 
surrogate  prices  were  for  wire  rod,  and 
notes  that,  while  it  also  submitted 
rounds  price  data,  it  does  not  assert  that 
the  Department  should  use  these  data. 
In  addition,  Rudong  contends  that, 
although  the  category  of  product  it 
reported  in  its  submission  was  "iron 


and  steel,"  it  seems  obvious  that  the 
category  "wire  rod"  consists  of  steel, 
and  not  iron. 

Petitioner  alleges  that  Rudong 
submitted  new  Actual  information  in  its 
case  brief  and  that  the  Department 
should  strike  such  information  from  the 
record. 

Department's  Position:  We  agree  with 
Rudong  and  petitioner,  in  part.  In 
Furfuryl  Alcohol,  cited  by  Rudong,  the 
Dep>arUnent  stated: 

In  determining  which  surrogate  value  to 
use  for  each  factor  of  production  that  was  not 
sourced  from  a  market-economy  country,  we 
selected,  where  possible,  from  pniblicly 
available  published  information  that  is:  (1) 
An  average  non-export  value;  (2) 
representative  of  a  range  of  prices  within  the 
period  of  investigation  if  submitted  by  an 
interested  party,  or  most  contemporanaous 
with  the  POI;  (3)  product-specific,  and  (4) 
tax-exclusive. 

Furfuryl  Alcohol,  65011  (December 
16,  1994).  We  agree  with  Rudong  that 
the  information  in  Steel  Scenario  is 
more  contemporaneous  with  the  POR 
than  are  the  import  statistics;  however, 
the  latter  are  more  product-specific  and 
are  tax  exclusive.  Furthermore,  the  data 
Rudong  submitted  do  not  indicate  the 
grade  and  specifications  of  the  metal  in 
the  rounds  and  wire  rods. 

We  noted  in  Chrome-Plated  Lug  Nuts 
From  the  People's  Republic  of  China; 
Final  Results  of  Antidumping 
Administrative  Review,  60  FR  48687 
(September  20,  1995),  covering  the 
1991-1992  and  1992-1993 
administrative  reviews  of  the 
antidumping  duty  order,  that  the  Indian 
import  statistics  are  more  specific  in 
that  they  indicate  the  carbon  content  of 
the  steel,  whereas  by  contrast,  Stee7 
Scenario  does  not  specify  either  the 
carbon  content  of  the  steel  or  other 
chemicals  present  in  the  steel.  Carbon 
content  is  a  more  important  determinant 
of  price  than  size.  We  further  note  that 
Steel  Scenario  prices  include  taxes  and 
levies,  writhout  indicating  the  amount  of 
taxes  and  levies  included.  Our  objective 
is  to  value  steel  at  prices  at  which  it  is 
available  in  the  surrogate  country. 

With  respect  to  the  petitioner's 
argument  that  Rudong  submitted  new 
information  in  its  case  brief,  we 
disagree.  The  information  Rudong 
submitted  supported  its  argument, 
rather  than  presented  new  facts  for  the 
record. 

However,  we  agree  with  Rudong  that 
the  prices  of  the  imported  steel  wire  rod 
are  out  of  line  with  other  data.  We 
compared  the  same  "basket"  HTS 
number  for  the  United  States,  the 
European  Union,  Canada,  and  Indonesia 
and  foimd  that  steel  wire  rod  import 
prices  to  be  relatively  the  same  in  these 
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countries,  and  signiBcantly  lower  than 
Indian  steel  wire  rod  import  prices. 
Indonesia  is  also  comparable  to  the  PRC 
in  terms  of  level  of  economic 
development  and  Indonesia  has  some 
lug  nut  production,  albeit  not  as  great  as 
India.  [See  Memorandum  to  Laurie 
Parkhill  from  David  Mueller,  dated  June 
9,  1995.  "Chrome-Plated  Lug  Nuts  from 
the  People's  Republic  of  China:  Non- 
market  Economy  Status  and  Surrogate 
Country  Selection,"  and  Memorandum 
to  the  File  from  Donald  Little,  dated  July 
20,  1995,  "India:  Significant  Production 
of  Comparable  Merchandise,"  which  are 
on  file  in  the  Central  Records  Unit 
(room  B099  of  the  Main  Conumerce 
Building).) 

Therefore,  for  these  final  results  we 
have  used  Indonesian  steel  wire  rod 
import  prices.  These  import  prices  are 
also  for  a  basket  category  of  steel  wire 
rod  imports,  as  are  the  Indian  import 
prices,  but  are  consistent  with  steel  wire 
rod  prices  in  other  countries.  They  also 
do  not  include  taxes.  (See  memorandum 
to  the  file  from  EUsabeth  Urfer, 
"Comparison  of  Import  Statistics  in  the 
1993-1994  Administrative  Review  of 
Chrome-plated  Lug  Nuts  from  the  PRC," 
dated  November  5,  1996.) 

Comment  4:  Rudong  alleges  that  the 
Department  made  a  number  of  clerical 
errors  in  its  preliminary  results.  Rudong 
states  that,  for  a  series  of  observations 
for  the  factor  amounts  of  chromium  acid 
and  sulfuric  acid  nickel,  the  Department 
omitted  one  zero  after  the  decimal,  and 
for  the  factor  amounts  of  polisher  the 
Department  erred  in  the  quantity 
consumed.  Rudong  further  argues  that 
the  Department  erred  by  not  allowing 
for  scrap  and  waste  for  certain  group 
numbers. 

Department's  Position:  We  agree  with 
Rudong,  in  part.  We  have  corrected 
clerical  errors  for  chromium  acid, 
polisher,  and  scrap  and  waste;  however, 
we  disagree  that  we  made  a  clerical 
error  for  sulfuric  acid  nickel.  We  have 
reexamined  the  figures  for  sulfuric  acid 
nickel  in  the  verification  exhibits  and  in 
the  calculation  and  have  not  found  an 
omitted  zero  after  the  decimal. 

Therefore,  we  have  continued  to  use 
the  verified  amount  for  sulfuric  acid 
nickel  [see  verification  exhibit  19). 

Comment  5.  Rudong  argues  that  the 
Department  should  remove  an  amount 
for  "research  and  development"  from 
surrogate  factory  overhead  because,  as  a 
mature  industry,  Rudong  incurs  no 
research  and  development  expense. 
Rudong  argues  that,  similarly,  surrogate 
selling,  general  and  administrative 
expenses  should  not  include  royalties, 
selling  commissions  or  advertising,  but 
notes  that  these  amounts  have  no 
impact  on  the  results. 


Department's  Position:  We  disagree 
with  Rudong.  Factory  overhead  is  a 
combination  of  elements;  while  Rudong 
may  not  incur  research  and 
development,  there  may  be  other  factory 
overhead  expenses  it  does  incur  which 
are  not  included  in  the  surrogate  factory 
overhead.  Because  we  do  not  have 
detailed  knowledge  of  the  components 
of  Rudong's  factory  overhead,  and  thus 
caimot  make  an  adjustment  for  all 
differences,  it  would  be  inappropriate  to 
make  a  partial  adjustment  for  research 
and  development.  The  Department  has 
rejected  item-by-item  evaluation  of 
overhead  components  in  the  past.  (See 
Notice  of  Final  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Pure 
Magnesium  and  Alloy  Magnesium  From 
the  Russian  Federation,  60  FR  16440 
(March  30, 1995),  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  or  Unfinished, 
From  the  Hungarian  People's  Republic, 
52  FR  17428  (May  8,  1987).)  Based  on 
the  foregoing,  we  have  not  excluded 
research  and  development  expense  from 
factory  overhead. 

Comment  6:  Rudong  contends  that 
there  are  calculation  errors  in  the  use  of 
import  statistics  for  steel  and  adhesive 
tape  factor  values.  Rudong  argues  that 
the  Department  should  exclude  steel 
imports  from  North  Korea,  and  adhesive 
tape  imports  from  the  PRC,  Croatia,  and 
North  Korea. 

Department's  Position:  We  agree  with 
Rudong  that  there  was  a  clerical  error  in 
our  calculations  with  respect  to 
adhesive  tape.  The  allegation  of  a 
clerical  error  with  respect  to  steel  is 
moot  since  we  are  using  Indonesian 
import  statistics  for  the  final  results  (see 
comment  3  above).  For  these  final 
results,  we  have  excluded  PRC  and 
North  Korean  imports  of  adhesive  tape, 
and  recalculated  the  value  for  adhesive 
tape  accordingly.  We  included  import 
values  for  Croatia  because  we  consider 
Croatia  to  be  a  market-economy  country. 
This  is  because  Croatia  was  part  of 
Yugoslavia  before  its  division  into 
independent  states,  and  Yugoslavia  was 
considered  to  be  a  market-economy 
country. 

Comment  7:  Rudong  asserts  that  the 
Department  should  use  gross  rather  than 
standard  weights  for  steel.  Rudong  notes 
that  at  verification  the  Department 
collected  actual  net,  actual  gross,  and 
standard  weights  of  steel  and  chemicals 
consumed  in  the  lug  nut  production 
process.  Rudong  notes  that  the 
Department  determined  that  gross 
weights  should  have  been  used  in  the 
response,  and  substituted  gross  weights 
for  chemicals  in  the  preliminary  results, 
but  apparently  inadvertently  did  not  do 


this  for  steel.  Rudong  argues  that,  for  the 
sake  of  consistency,  for  the  final  results 
the  Department  thoiild  use  the  gross 
figures  for  actual  steel  consiuned,  as 
shown  in  verification  exhibit  21. 

Department's  Position:  We  disagree 
with  Rudong.  For  steel  consumption 
Rudong  submitted  what  it  labeled 
"standard"  and  "gross"  weights.  These 
were  both  standard  amounts  from 
schedules  which  Rudong  uses  in  its 
normal  course  of  business.  "Standard" 
weight  represents  the  weight  of  a  piece 
of  rod  that  will  be  cut  into  several 
smaller  rods  before  being  finished  into 
lug  nuts.  The  "gross"  weight  is  the 
weight  of  the  smaller  pieces  of  rod  cut 
from  the  larger  rods.  The  "standard" 
steel  weight  is  more  appropriate  for 
purposes  of  evaluating  steel  usage 
because  it  includes  amounts  for  the 
ends  of  the  larger  steel  wire  rods, 
whereas  "gross"  weights  do  not.  At 
verification,  we  tested  these  amounts 
and  found  that  they  reflected  Rudong's 
actual  experience.  (See  verification 
report  at  page  16.) 

We  disagree  with  Rudong  that  we 
made  any  substitutions  to  chemicals 
beyond  breaking  "other  chemicals"  into 
the  appropriate  chemicals  used  in  the 
production  of  lug  nuts.  We  used  exhibit 
19,  a  schedule  of  chemical  material 
consumption,  to  do  so.  We  note  that  this 
exhibit  did  not  distinguish  chemical 
consumption  by  gross  and  standard 
weights. 

Additional  Change  for  the  Final  Results 

For  these  final  results  we  have 
recalculated  labor  using  data  frt)m  the 
Yearbook  of  Labor  Statistics  (YLS).  As 
we  stated  in  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Bicycles  From  the  People's 
RepubUc  of  China.  61  FR  19026,  April 
30.  1996,  the  IL&T  reports  estimates 
based  not  on  actual  wage  rates,  but  on 
rates  stipulated. in  various  Indian  laws. 
Therefore,  we  have  not  used  IL&T  data 
for  the  final  results.  The  YLS  provides 
wage  rates  on  an  industry-specific  basis. 
We  used  the  daily  wage  rate  specified 
for  SIC  code  381,  "manufacture  of 
fabricated  metal  products,  except 
machinery  and  equipment,"  because  the 
description  of  the  various  industries  this 
category  covers  was  the  best  match  for 
the  lug  nut  industry.  Having  found  the 
IL&T  data  to  be  an  inappropriate  source 
for  wage  rates,  it  would  be  inappropriate 
to  use  the  IL6-T  data  to  differentiate 
among  skill  levels.  Because  the  YLS 
provides  wage  rates  from  1990,  we 
inflated  the  data  for  the  review  period, 
using  the  consumer  price  index, 
pubUshed  in  the  International  Monetary 
Fund's  International  Financial 
Statistics. 
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Final  RasultB  of  Review  presented  in  our  pieliminary  results  of       the  following  margins  exist  as  a  result 

As  a  result  of  the  comments  received,     review.  Therefore,  we  determine  that  of  our  review: 

we  have  changed  the  results  from  those 


Manufadurer/exporter 


Jiangsu  Rudong  Grease  Gun  Factory,  also  known  as  China  Nantong  HuangHai  Auto  Paris  Group  Co.. 

Lid 

China  National  Machinery  &  Equipmert  Import  &  Export  Corp.,  Nantong  Branch 

PRC  Rate 


Time  period 


09/01/93-08/31/94 
09/01/93-06/31/94 
09/01/93-08/31/94 


I  No  shipments  subject  to  this  review.  Rate  is  from  the  last  relevant  segment  of  the  proceedkig  in  which  the  firm  had  shipments. 


Ktargln 
(percent) 


5.93 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries. 

Individual  differences  between 
United  States  price  and  FMV  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effiective  upon  publication 
of  these  final  results  for  all  shipments  of 
lug  nuts  from  the  PRC  entered,  or 
withdrawn  fit)m  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act:  CD  For 
Rudong  and  Nantong.  which  have 
separate  rates,  the  cash  deposit  rates 
will  be  the  company-specific  rates 
indicated  above;  (2)  for  the  companies 
named  above  which  did  not  respond  to 
our  questioiuiaire  (China  National, 
Jiangsu,  Yangzhou,  Ningbo,  Shanghai 
Automobile,  and  Tianjin)  and  for  all 
other  PRC  exporters,  the  cash  deposit 
rate  will  be  the  PRC  rate  for  the  1993- 
1994  period;  (3)  for  non-PRC  exporters 
of  subject  merchandise  from  the  PRC, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter. 

These  deposit  rates  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidimiping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidujnping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 


disclosed  under  APO  in  accordance 
with  19  CR  353.34(d)(1).  Timely  written 
notification  of  the  retumy  destruction  of 
APO  materials  or  conversion.to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  6, 1996. 
Robert  S.  LaRuna, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-29242  Filed  11-14-96;  8:45  ami 
BtLLMQ  CODE  3810-06-P 

[A-670-80e] 

Chrome-Plated  Lug  Nuts  From  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  administrative  review. 

summary:  On  July  9, 1996,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidiunping  duty  order  on  chrome- 
plated  lug  nuts  (lug  nuts)  from  the 
People's  RepubUc  of  China  (PRC)  (61  FR 
36025).  This  review  covers  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  September  1, 1994 
through  August  31, 1995.  We  gave 
interested  parties  an  opportimity  to 
comment  on  our  preliminary  results. 
Based  upon  our  analysis  of  the 
comments  received  we  have  changed 
the  results  from  those  presented  in  the 
preliminary  results  of  review. 
EFFECTIVE  DATE:  November  15, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Underwood  (202-482-0197), 
Elisabeth  Urfer  (202-482-4052).  or 


Maureen  Flannery  (202-482-4733), 
Import  Administration,  International 
Trade  Administration,  U.S.  Deftartment 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendiments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
stated,  all  citations  to  the  Department's 
regulations  are  references  to  the 
regulations  as  amended  by  the  interim 
regulations  published  in  ihe  Federal 
R^lister  on  May  11, 1995  (60  FR  25130). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  lug  nuts  from  the  PRC  on  April 
24,  1992  (57  FR  15052).  On  September 
12, 1995,  the  Department  published  in 
the  Federal  Regteter  (60  FR  47349)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  lug  nuts 
from  the  PRC  covering  the  period 
September  1,  1994,  through  August  31, 
1995. 

On  September  28,  1995,  in  accordance 
with  19  CFR  353.22(a),  Consolidated 
International  Automotive  Inc. 
(Consolidated)  requested  that  we 
conduct  an  administrative  review  of 
China  National  Automotive  Industry  V 
E  Corp.  (China  National);  China 
National  Machinery  &  Equipment 
Import  and  Export  Corporation,  Jiangsu 
Co.,  Ltd.  (Jiangsu);  Jiangsu  Rudong 
Grease  G\m  Factory  (Rudong);  China 
National  Automotive  Industry  1/E  Corp., 
Nantong  Branch  (Nantong);  China 
National  Automotive  Industry  Shanghai 
Automobile  Import  &  Export  Corp. 
(Shanghai  Automobile);  Tianjin 
Automotive  Import  4  Export  Co. 
(Tianjin);  China  National  Automobile 
Import  and  Export  Corp.,  Yangzhou 
Branch  (Yangrfiou);  and  Ningbo  Knives 
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k  Scissors  Factory  (Ningbo).  We 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  October  12.  1995  (60  FR  53165). 
On  July  9,  1996,  the  Etopartment 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  lug  nuts  firom  the  PRC  (61  FR  36025). 
There  was  no  request  for  a  hearing.  The 
Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Act. 


Scope  of  Review 

On  April  19, 1994,  the  Department 
issued  its  "Final  Scope  Garifications  on 
Chrome-Plated  Lug  Nuts  from  Taiwan 
and  the  PRC."  The  scope,  is  clarified,  is 
described  in  the  subsequent  paragraph. 
All  lug  nuts  covered  by  this  review 
conform  to  the  April  19, 1994  scope 
clarification. 

Imports  covered  by  this  review  are 
one-piece  and  two-piece  chrome-plated 
lug  nuts,  finished  or  unfinished.  The 
subject  merchandise  includes  chrome- 
plated  lug  nuts,  finished  or  unfinished, 
which  are  more  than  "/ib  inches  (17.45 
millimeters)  in  height  and  which  have 
a  hexagonal  (hx)  size  of  at  least  V* 
inches  (19.05  millimeters)  but  not  over 
one  inch  (25.4  millimeters),  plus  or 
minus  Vio  of  an  inch  (1.59  millimeters). 
The  term  "unfinished"  refers  to 
unplated  and/or  unassembled  chrome- 
plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars.  vans,  trucks,  utility  vehicles, 
and  trailers.  Zinc-plated  lug  nuts, 
finished  or  unfinished,  and  stainless- 
steel  capped  lug  nuts  are  not  included 
in  the  scope  of  this  review.  Chrome- 
plated  lock  nuts  are  also  not  subject  to 
this  review. 

Chrome-plated  lug  nuts  are  ciurently 
classified  under  subheadings 
7318.16.00.15.  7318.16.00.45.  and 
7318.16.00.80  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

This  review  covers  the  period 
September  1. 1994  through  August  31. 
1995. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
briefs  from  petitioner  and  Rudong.  We 
received  a  rebuttal  brief  from  Rudong. 

Comment  1 :  Petitioner  concurs  wito 
the  Department's  decision  to  use  facts 
available  (FA)  for  firms  that  refused  to 
cooperate  in  the  review.  Petitioner 
argues  that,  where  the  Department  must 


base  the  entire  dimiping  margin  for  a 
respondent  in  an  administrative  review 
on  the  Cacts  available  for  failuie  to 
cooperate,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
inference  adverse  to  the  interests  of  the 
respondent  in  choosing  FA. 

For  the  seven  non-responding  firms, 
petitioner  contends  that  the  Department 
should  continue  to  apply  the  highest 
antidumping  duty  rate  from  any  prior 
segment  of  the  proceeding,  44.99 
percent,  based  upon  the  final  results  of 
the  second  administrative  review  (1992- 
1993). 

Department's  Position:  We  agree  with 
petitioner.  In  accordance  with  Section 
776  of  the  Act.  we  have  for  these  final 
results  continued  to  use  FA  for  Nantong. 
Yangzhou,  Ningbo.  Jiangsu.  China 
National.  Tianjin.  and  Shanghai 
Automobile.  These  firms  did  not 
respond  to  the  Department's 
antidiunping  questionnaire.  (See 
Chrome-Plated  Lug  Nuts  From  The 
People's  Republic  of  China:  Preliminary 
Results  of  ^tidumping  Duty 
Administrative  Review.  July  9. 1996  (61 
FR  36025).)  Accordingly,  we  have 
continued  to  use  adverse  FA  for  these 
firms  for  the  final  results. 

Comment  2:  Petitioner  asserts  that  the 
Department  appropriately  determined 
that  the  PRC  lug  nut  industry  was  not 
a  market-oriented  industry  (MOI)  and 
properly  applied  factors  of  production 
to  determine  Rudong's  normal  value 
(NV).  Petitioner  contends  that,  although 
the  Department  assigned  Rudong  a 
separate  rate  based  on  lack  of 
govenmient  control  of  its  operations, 
this  does  not  mean  that  the  entire  PRC 
lug  nut  industry  is  market-oriented. 
Petitioner  cites  the  criteria  applied  in 
the  Department's  determination  in 
Sulfur  Dyes  from  China.  Final 
Determination  of  Sales  at  Less  than  Fair 
Value  (58  FR  7537)  (February  8, 1993): 

(1)  There  must  be  virtually  no  involvement 
by  the  government  in  setting  prices  or 
amounts  to  be  produced  of  the  merchaodise 
under  investigation. 

(2)  The  industry  producing  the 
merchaodise  under  investigation  should  be 
characterized  by  private  or  collective 
ownership.  There  may  be  state-ovmed 
enterprises  in  the  industry,  but  substantial 
state  ownership  weighs  against  a  finding  of 
marketonented  industry. 

(3)  Market-determined  prices  must  be  paid 
for  all  significant  inputs,  whether  material  or 
non-material,  and  for  an  all  but  insignificant 
portion  of  all  the  inputs  accounting  for  the 
total  value  of  the  merchandise  under 
investigation. 

Petitioner  maintains  that,  although 
Rudong  asserts  that  it  is  the  only  PRC 
producer  of  lug  nuts,  it  failed  to  provide 
objective  corroboration  of  this  claim. 
Petitioner  further  maintains  that  the 


Department's  attempts  to  obtain  further 
information  on  this  point  have  been 
frustrated  by  lack  of  response  from  both 
the  PRC  government  and  the  Qiinese 
Chamber  of  Commerce  for  Imports  & 
Exports  of  Machinery  &  Electronics 
(China  Chamber).  Petitioner  claims  that, 
in  spite  of  its  efforts,  the  Department  has 
been  unable  to  determine  whether  there 
are  additional  PRC  producers  of  lug 
nuts.  Petitioner  argues  that  it  is 
insufficient  for  the  Department  to  rely 
upon  Rudong's  response  alone  to 
determine  that  it  is  an  MOI.  Petitioner 
contends  that  the  Department  must  be 
certain  that  it  has  obtained  responses 
fit>m  all  PRC  producers  before 
determining  whether  the  PRC  industry 
is  maiket-oriented. 

Petitioner  further  argues  that,  before 
an  industry  is  considered  "market 
oriented,"  it  must  demonstrate  that  it 
pays  market-determined  prices  for  all 
significant  inputs  and  for  all  but  an 
insignificant  portion  of  all  the  inputs 
accounting  for  the  total  value  of  the 
merchandise  under  review.  Petitioner 
states  that,  although  Rudong  claims  its 
suppliers  pay  market-determined  prices 
for  all  inputs,  Rudong  failed  to  produce 
information  that  would  allow  evaluation 
of  this  claim.  Petitioner  also  contends 
that  statements  from  Rudong's  suppliers 
regarding  the  absence  of  government 
control  over  their  industry  are 
imsupported  and  imverified.  Petitioner 
maintains  that  the  suppliers  of  water 
and  electricity  to  Rudong  are  "All 
People-owned"  and  the  information 
supplied  by  Rudong  on  vendor 
ownership  is  contradictory. 

Petitioner  contends  that  Rudong's 
submission  does  not  address  the 
overarching  question  of  the  status  of  the 
Chinese  steel  and  chemical  industries. 
Petitioner  argues  that,  regardless  of 
purported  "independence"  of  Rudong's 
suppliers,  the  Department  properly 
recognized  that  the  industries  supplying 
materials  must  be  market-driven. 
Petitioner  further  argues  that  Rudong 
has  not  provided  any  information 
concerning  the  steel  and  chemical 
industries  nor  evidence  that  costs  for 
raw  materials  are  not  distorted  by 
government  control  in  the  steel  and 
chemical  industries. 

Rudong  disagrees  with  petitioner 
regarding  Rudong's  MOI  claim.  Rudong 
argues  that  petitioner's  argument 
ignores  Rudong's  repeated  statements,  ■ 
certified  and  on  the  record,  that,  to  its 
knowledge,  it  is  the  only  producer  of  lug 
nuts  in  the  PRC.  Rudong  asserts  that  the 
Chinese  government  would  be  able  to 
certify  this  only  if  the  government 
controlled  the  lug  nut  industry.  Rudong 
maintains  that  the  Department 
incorrectly  presiunes  that  other 
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producers  exist  because  Rudong 
supplied  no  evidence  to  the  contrary. 
Rudong  argues  that  the  petitioner  failed 
to  produce  evidence  that  any  other  lug 
nut  producers  exist  in  the  PRC. 

Rudong  argues  that  statements, 
certified  and  on  record,  fi^m  its 
suppliers  corroborate  the  absence  of 
government  control  and  provide  varying 
input  prices  that  are  sufficient  evidence 
that  Rudong  purchases  its  inputs  at 
market  prices.  Rudong  claims  that  input 
prices  vary  from  order  to  order  and  bom 
supplier  to  supplier  and  that  it  has  put 
on  the  record  certified  statements  from 
suppliers  that  they  are  free  from 
government  control  and  interference. 
Rudong  asserts  that  only  unrelated 
sectors  of  the  steel  industry  are 
govenunent  controlled.  Rudong 
contends  that  it  does  not  know  what 
else  it  can  provide  to  prove  the  negative. 

Department's  Position:  Rudong 
submitted  with  its  January  25, 1996 
questionnaire  response  a  request  that  we 
treat  the  lug  nuts  industry  as  an  MOI. 
Rudong  cl^ms  that  it  acquires  material 
inputs  at  market  prices  and  that, 
accordingly,  we  should  find  that  the 
Chinese  lug  nuts  industry  is  an  MOI  and 
use  Rudong's  home  market  sales  and/or 
costs  as  the  basis  of  NV. 

Rudong's  support  of  this  argument  is 
focused  narrowly  on  certificates 
provided  by  its  suppliers  stating  that 
they  are  free  of  government  control; 
however,  even  if  Rudong's  suppliers  are 
free  of  government  control,  this  would 
not  prove  absence  of  government 
control  in  the  suppliers'  industiies.  We 
concluded  in  the  Amendment  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Amendment  to  Antidumping 
Duty  Order:  Chrome-plated  Lug  Nuts 
from  the  People's  Republic  of  China,  57 
FR  15052  (April  24, 1992)  (Amended 
Final)  that  such  a  narrow  focus  on 
Rudong's  suppliers  is  not  sufficient  for 
determining  that  an  industry  was  an 
MOI.  We  stated: 

The  absence  of  explicit  government 
involvement  in  these  transactions  is  not 
sufficient  to  warrant  the  conclusion  that  the 
prices  for  these  inputs  are  market-driven. 
Instead,  it  is  necessary  to  examine  whether 
market  forces  are  at  work  in  determining  the 
steel  and  chemical  prices  in  general  within 
the  PRC.  For  example,  it  may  be  the  case  that 
the  state  purchases  large  quantities  of  the 
input  in  question.  Where  this  is  so.  it  is 
reasonable  to  assume  that  the  state's 
purchases  affect  the  quantity  available  to 
non-state  consiuners  and  the  prices  they 
would  pay.  Also,  where  the  state  owns  many 
of  the  input  producers  and  where  the  input 
is  an  important  commodity  fundamental  to 
the  operatidn  of  the  larger  economy,  it  is  not 
at  all  clear  that  the  pricing  and  production 
of  those  input  producers  would  minor  those 
of  privately-owned,  profit  maximizing 
enterprises. 


For  the  [sic]  reasons,  it  is  necessary  to  look 
beyond  direct  state  involvement  in  the 
specific  transactions  between  the 
manufacturer  under  investigation  and  its 
suppliers  to  ascertain  whether  market  forces 
are  actually  at  work  in  determining  the  input 
prices. 

Amended  Final,  15053.  For  this 
administrative  review,  Rudong  has  not 
demonstrated  that  there  have  been  any 
changes  to  the  industries  from  which  it 
sources  its  materials  that  would  compel 
us  to  reconsider  the  determination  we 
made  in  the  Amended  Final.  In 
addition,  Rudong  has  argued  that  there 
have  been  only  small  quantities  of 
government  purchases  in  unrelated 
sectors  of  the  steel  industry,  but  has  not 
put  any  information  on  the  record  to 
support  this  point. 

We  agree  with  petitioner's  contention 
that  the  record  lacks  objective 
corroboration  of  Rudong's  claim  that  it 
is  the  only  PRC  producer  of  lug  nuts. 
We  disagree  with  Rudong's  deduction 
that  the  lack  of  response  from  the  PRC 
government  is  indicative  of  the  lack  of 
govenmient  control  in  the  industry.  We 
do  not  know  why  the  government  failed 
to  respond  to  our  request  for 
information. 

Based  on  the  foregoing,  we  determine 
the  lug  nuts  industry  in  the  PRC  is  not 
an  MC5l  for  this  review. 

Comment  3:  Petitioner  supports  the 
Department's  use  of  India  as  the 
surrogate  market  economy  country  to 
determine  valuation  in  the  factors  of 
production.  Petitioner  submits  that 
India  meets  both  statutory  criteria:  India 
is  at  a  level  of  economic  development 
comparable  to  that  of  the  PRC.  and  India 
has  significant  production  of  lug  nuts. 
Petitioner  also  supports  the  use  of  India 
as  the  surrogate  coimtry  because  there  is 
a  full  set  of  surrogate  data  available  to 
value  factore  of  production.  This 
eliminates  the  need  to  obtain  and  use 
valuation  data  from  multiple  surrogate 
countries. 

Department's  Position:  Except  for  our 
valuation  of  the  steel  wire  rod  [see 
Comment  4  below),  we  have  continued 
to  rely  on  India  as  a  surrogate  country 
for  factor  valuation  because  India  is  at 
a  level  of  economic  development 
comparable  to  that  of  the  PRC  and  has 
significant  production  of  lug  nuts. 

Comment  4:  Rudong  objects  to  the 
Department's  use  of  steel  prices  from 
the  Government  of  India  import 
statistics,  stating  that  these  prices  are 
more  than  twice  as  high  as  all  other 
available  data,  espedtdly  in  light  of  the 
requirements  for  corroboration  in  the 
URAA,  and  that  they  should  be  changed 
for  the  final  results. 

Rudong  alleges  that  the  fiictor  value 
for  steel  ^ould  be  based  on  Indian 


market  prices  for  steel  wire  rod 
publislMd  in  Steel  Scenario.  Rudong 
contends  that  Steel  Scenario  is  a 
reputable  professional  journal  which 
publishes  actual  market  prices  in  India. 
RudcHig  argues  that  prices  from  Steel 
Scenario  are  corroborated  by  their 
general  agreement  with  the  prices  listed 
in  other  sources,  while  the  surrogate 
prices  chosen  by  the  Department  are 
completely  out  of  line  with  any  other 
source.  Rudong  maintains  that  prices 
from  Steel  Scenario  are  for  a  period 
contemporaneous  to  the  period  of 
review  (POR),  whereas  Government  of 
India  import  statistics  cue  from  a 
difiiarent  period,  and  must  be  adjusted 
by  a  potentially  distortive  inflation 
factor.  Additionally,  Rudong  states  that 
Steel  Scenario  reports  prices  for  the 
same  input  product  as  Rudong  uses  to 
produce  lug  nuts,  whereas  the  import 
statistics  are  for  a  "basket"  category. 
Rudong  asserts  that  Steel  Scenario 
reports  actual  market  data  collected  by 
professionals  knowledgeable  in  the 
industry  and  in  the  market;  import 
statistics,  Rudong  claims,  depend  upon 
product  classifications  by  the  importer 
who  may  be  guided  more  by  the  import 
duty  level  than  the  product 
characteristics.  Finally,  Rudong  argues 
that  Steel  Scenario  prices  are  the  best 
information  regarding  such  factors  in 
the  market  economy  country  because 
they  are  actual  market  values  in  India, 
while,  by  contrast,  import  statistics 
reflect  the  customs  value  of  imported 
merchandise. 

Rudong  asserts  that  the  Department's 
choice  of  import  statistics  results  in 
landed,  duty-paid  steel  prices  in  India — 
a  relatively  poor  developing  country — 
that  are  not  only  over  100%  higher  than 
the  free-market  prices  paid  by  Rudong, 
but  also  over  100%  higher  than  the 
corresponding  prices  in  the  United 
States,  a  wealthy  developed  country. 
Rudong  claims  that  there  is  no  other 
available  steel  price  anywhere  that 
approaches  the  extraordinarily  inflated 
surrogate  prices  imputed  by  the 
Department.  Rudong  suggests  the 
Department  use  the  Indian  market 
prices  listed  in  Steel  Scenario  because 
the  prices  are  in  the  same  range  as  those 
prices  paid  by  Rudong  and  reflect  the 
prevailing  market  prices  for  the  exact 
months  of  the  period  imder  review. 

Rudong  states  that  the  Department's 
surrogate  number  does  not  agree  with 
any  of  the  other  available  data  by  a  wide 
margin.  Rudong  contends  that  this  may 
be  because  the  Department  incorrectly 
used  surrogate  steel  prices  fit>m  a 
somewhat  arbitrary  "basket"  HTS 
category  comprising  "other"  bare  and 
rods.  Rudong  argues  that  the  steel 
included  in  this  basket  may  be  a  special 
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and  more  expensive  type  used  for 
particular  purposes  and  not  relevant  to 
this  case.  Also.  Rudong  contends,  the 
Department's  surrogate  prices  may  not 
agree  with  other  available  data  due  to 
simple  misclassification  under  the  HTS. 
Rudong  argues  that,  in  significant  part, 
import  statistics  measure  only  the  HTS 
category  chosen  by  importers  to  classify 
merchandise  and  are  therefore,  not  a 
precise  measure.  Rudong  argues  that, 
whatever  the  source  of  distortion,  the 
import  statistics  are  not  an  appropriate 
measure  of  the  price  of  steel  used  by 
Rudong.  and  should  not  be  used  by  the 
Department  in  the  final  results. 

Rudong  contends  that  the  only 
potential  distortion  risked  by  using 
Steel  Scenario  is  that  prices  therein 
include  excise  and  sales  taxes,  and 
therefore  may  be  overstated.  Rudong 
argues  that  this  distortion  can  be 
adjusted  for  by  adjusting  the  price 
downwards.  Rudong  argues  that  the 
Department  routinely  adjusts  for  this  tax 
factor  when  it  uses  prices  published  in 
Chemical  Weekly,  and  cites,  as  an 
example,  a  memorandum  to  the  file 
from  the  "Bicycles  Team":  "Final 
Determination  in  the  Antidumping  Duty 
Investigation  of  Bicycles  from  the 
People's  Republic  of  China:  Factors 
Valuation"  (initialed  April  22,  1996). 
Rudong  maintains  that  even  using 
unadjusted,  overvalued  steel  prices  from 
Steel  Scenario  would  be  more 
reasonable  than  using  Indian  import 
statistics. 

Petitioner  contends  that  the 
Department  should  rely  on  the  same 
surrogate  values  from  Indian  import 
statistics  for  valuing  raw  materials  and 
packing  costs  that  were  used  in  the 
preliminary  results.  Petitioner  states 
that  the  tariff  descriptions  provide 
narrow  coverage  for  nearly  all  raw 
materials  and  packing  materials  used  by 
the  Chinese  producer,  which  avoids  the 
problem  of  over  inclusiveness. 

Petitioner  argues  that  the  Department 
should  continue  to  use  Indian  import 
statistics  for  steel  valuation.  Petitioner 
states  that  these  data  include  material 
from  which  Rudong  produced  lug  nuts 
during  the  period  of  review,  and 
therefore  are  the  most  accurate 
information  on  this  issue. 

Petitioner  argues  that  the  Department 
should  continue  to  decline  use  of  steel 
price  data  submitted  by  Rudong  as  the 
Department  did  in  the  preliminary 
results,  because  they  are  for  rounds  and 
not  steel  wire  rod.  Petitioner  asserts  that 
steel  rounds  are  not  the  raw  material 
used  in  lug  nut  production.  Petitioner 
contends  that  applying  such  data  would 
distort  the  value  of  steel.  Petitioner 
submits  that  the  use  of  steel  wire  rods 


in  the  production  of  lug  nuts  was 
verified  by  the  Department. 

AdditlonaLy,  petitioner  asserts  that 
the  steel  prices  submitted  by  Rudong 
represent  sales  prices  in  two  Indian 
cities  and  may  not  be  representative  of 
steel  prices  in  India  generally.  Petitioner 
qlaims  that  the  Indian  import  statistics 
provide  natioDMride  average  prices  for 
steel  in  India. 

Petitioner  further  contends  that  the 
steel  scrap  data  used  by  the  Department 
reflect  that  the  production  process  of  lug 
nuts  begins  with  the  steel  wire  rod.  not 
the  further-fabricated  steel  rounds. 
Petitioner  notes  that  the  respondent 
failed  to  point  out  that  the  Department 
would  have  to  adjust  the  scrap 
calculations  to  eliminate  scrap 
accounted  for  by  the  production  of 
rounds  from  rod.  Petitioner  claims  that 
other  adjustments — to  energy  and 
labor — would  also  be  necessary  to 
pretend  that  the  production  process 
starts  with  rounds,  instead  of  rod. 

Rudong  contends  that  petitioner's 
assertions  are  wrong,  and  that,  even 
under  petitioner's  analysis,  the 
Department  should  use  the  surrogate 
prices  submitted  by  Rudong.  Rudong 
states  that  it  submitted  prices  for  both 
wire  rod  and  rounds  because  it  is 
unclear  why  steel  wire  rod  data  is 
preferable  to  steel  rounds  data.  In 
addition,  Rudong  contends  that, 
although  the  broad  category  of  product 
reported  in  Rudong's  siibmission  was 
for  "iron  and  steel,"  it  is  apparent  that 
the  category  "wire  rod"  consists  of  steel 
and  not  iron. 

Department's  Position:  We  agree  with 
Rudong.  in  part.  We  agree  with  Rudong 
that  the  information  in  Steel  Scenario  is 
more  contemporaneous  with  the  POR; 
however,  the  data  submitted  by  Rudong 
do  not  indicate  the  grade  and 
specifications  of  the  metal.  We  noted  in 
Chrome-Plated  Lug  Nuts  From  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Administrative 
Review,  60  FR  48687  (September  20, 
1995),  covering  the  1991-1992  and 
1992-1993  administrative  review 
periods  that  the  Indian  import  statistics 
are  more  specific  in  that  they  indicate 
the  carbon  content  of  the  steel,  whereas 
by  contrast.  Steel  Scenario  does  not 
specify  either  the  carbon  content  of  the 
steel  or  other  chemicals  present  in  the 
steel.  Carbon  level  is  a  more  important 
determinant  of  price  than  size.  We 
further  note  that  Steel  Scenario  prices 
include  taxes  and  levies,  without 
indicating  the  amount  of  taxes  and 
levies  included.  Our  objective  is  to 
value  steel  at  prices  at  which  it  is 
available  in  the  surrogate  country. 
Furthermore,  we  are  not  convinced  that 
the  prices  shown  in  Steel  Scenario  are 


more  representative  of  prices  available 
in  India  than  are  import  statistics.  While 
Rudong  has  put  on  the  record  of  this 
review  data  that  would  allow  us  to 
adjust  for  taxes,  it  has  not  assuaged  our 
other  concerns  regarding  the  use  of  Steel 
Scenario. 

However,  in  reviewing  the  Indian 
import  data  for  steel  wire  rod,  in 
comparison  with  prices  of  steel  wire  rod 
imported  into  otlrar  countries,  we  found 
that  Indian  import  prices  were 
significantly  higher  than  prices  of 
imports  into  other  countries  we 
examined.  We  compared  the  same 
"basket"  HTS  number  for  the  United 
States,  the  European  Union.  Canada, 
and  Indonesia  and  found  that  steel  wire 
rod  import  prices  to  be  relatively  the 
same  in  these  areas,  and  significantly 
lower  than  Indian  steel  wire  rod  import 
prices.  Indonesia  is  also  compcuvble  to 
the  PRC  in  terms  of  level  of  economic 
development  and  Indonesia  has  some 
lug  nut  production,  albeit  not  as  great  as 
India.  (See  Memorandum  to  Laurie 
ParkhlU  from  David  Mueller,  dated 
March  15,  1996.  "Chrome-Plated  Lug 
Nuts  from  the  People's  Republic  of 
China:  Non-market  Economy  Status  and 
Surrogate  Country  Selection,"  and 
Memorandum  to  the  File  from  Elisabeth 
Urfer.  dated  June  14. 1996.  "India: 
Significant  Production  of  Comparable 
Merchandise,"  which  are  on  file  in  the 
Central  Records  Unit  (room  B099  of  the 
Main  Commerce  Building).)  Therefore, 
for  these  final  results  we  have  used 
Indonesian  steel  wire  rod  import  prices. 
These  import  prices  are  also  for  a  basket 
category  of  steel  wire  rod  imports,  as  are 
the  Indian  import  prices,  but  are 
consistent  with  steel  wire  rod  prices  in 
other  countries.  They  also  do  not 
include  taxes.  (See  memorandum  to  the 
file  frtim  Tamara  Underwood, 
"Comparison  of  Steel  Prices  in  the 
1994-1995  Administrative  Review  on 
Lug  Nuts  from  the  PRC"  dated  October 
30.  1996.) 

Comment  5:  Petitioner  submits  that 
the  £)epartment  should  continue  to  use 
as  the  surrogate  labor  rate  data  from  the 
Economist  Intelligence  Unit's  Investing, 
Licensing,  and  Trading  Conditions 
Abroad  [ILS-T).  as  the  Department  did 
for  the  preliminary  results. 

Department's  Position:  We  disagree 
with  petitioner  with  regard  to  the  use  of 
the  ILS-T  data.  For  the  final  results,  we 
have  recalculated  the  labor  rates,  using 
data  from  the  Yearbook  of  Labor 
Statistics  ( YIS).  As  we  stated  in  the 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Bicycles  From  the 
People's  Republic  of  China,  61  FR 
19026,  April  30, 1996,  the  /la-T  reports 
estimates  based  not  on  actual  wage 
rates,  but  on  rates  stipulated  in  various 
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Indian  laws.  See  Memorandum  to  the 
File  From  Tamara  Underwood.  "Labor 
Valuation  Changes  in  Lug  Nuts  Final 
Calculation",  dated  November  6, 1996. 
Therefore,  we  have  not  used  IL&T  data 
for  the  final  results.  The  YLS  provides 
wage  rates  on  an  industry-specific  basis. 
We  used  the  daily  wage  rate  specified 
for  SIC  code  381.  "manufacture  of 
fabricated  metal  products,  except 
machinery  and  equipment."  because  the 
description  of  the  various  industries  this 
category  covers  was  the  best  match  for 
the  lug  nut  industry.  Having  foimd  the 
IL^-rdata  to  be  an  inappropriate  source 
for  wage  rates,  it  would  be  inappropriate 
to  use  the  IL^T  data  to  differentiate 
among  skill  levels.  Because  the  YLS 
provides  wage  rates  from  1990.  we 
inflated  the  data  for  the  review  period, 
using  the  consumer  price  index, 
published  in  the  International  Monetary 
Fimd's  International  Financial 
Statistics. 

Final  Result*  of  Review 

As  a  result  of  the  comments  received, 
we  have  changed  the  results  from  those 
presented  in  our  preliminary  results  of 
review.  Therefore,  we  determine  that 
the  following  margins  exist  as  a  result 
of  our  review: 


Manufac- 
turer/exporter 

Time  period 

Margin 
(percent) 

Jiangsu 

Rudong 

Grease 

Gun  Fac- 

tory, also 

known  as 

- 

China 

Nantong 

HuangHai 

Auto  Parts 

Group  Co., 

trrt 

09/01/94-08/31/95 

2.70 

China  Na- 

tional Ma- 

chinery & 

Equipment 

Import  & 

Export 

Corp., 

Nantong 

Branch  

09/01/93-08^1/94 

44.99 

PRC  rate 

09A)1/94-08/31/95 

44.99 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidvunping  duties  on  all  appropriate 
entries,  todividual  differences  between 
United  States  price  and  NV  may  vary 
from  the  percentages  stated  above.  "The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  these  final  results  for  all  shipments  of 


lug  nuts  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
constmiption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  For  Rudong  and 
Nantong,  which  have  separate  rates,  the 
cash  deposit  rates  will  be  the  company- 
specific  rates  stated  above;  (2)  for  the 
companies  named  above  which  did  not 
respond  to  our  questionnaire  (China 
National,  Jiangsu,  Yangzhou.  Ningbo, 
Shanghai  Automobile,  and  Tianjin).  and 
for  all  other  PRC  exporters,  the  cash 
deposit  rate  will  be  the  PRC  rate  stated 
above;  (3)  for  non-PRC  exporters  of 
subject  merchandise  from  the  PRC.  the 
cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter. 

These  deposit  rates  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
vmtten  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctlonable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  November  6, 1996. 
Robert  S.  LaRussa. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-29243  Filed  11-14-96;  8:45  am] 
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Cwlain  Sflnl—  Slal  Wire  Roda 
From  Franca:  Amandad  Final  Raaulta 
of  Anlldiimping  Duty  AdminlslFattva 
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agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  15,  1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Stephen  Jacques  or  Jean  Kemp,  AD/CVD 
Enforcement  Group  HI,  Office  9,  Import 
Administration,  Latemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  DC  20230; 
telephone:  (202)  482-3434  or  (202)  482- 
4037,  respectively. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
stainless  steel  wire  rods  (SSWR), 
products  which  are  hot-rolled  or  hot- 
rolled  annealed,  and/or  pickled  rounds, 
squares,  octagons,  hexagons,  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  These  products  are  only 
manufactiued  by  hot-rolling,  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross  section.  The  majority  of 
SSWR  sold  in  the  United  States  is  round 
in  cross-sectional  shape,  annealed,  and 
pickled.  The  most  common  size  is  5.5 
millimeters  in  diameter. 

The  SSWR  subject  to  this  review  is 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0020,  7221.00.0030, 
7221.00.0040.  7221.00.0045. 
7221.00.0060,  7221.00.0075.  and 
7221.00.0080  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Amendment  of  Final  Results 

On  September  11,  1996,  the 
£>epartment  of  Commerce  (the 
Department)  published  the  final  results 
of  the  administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rods  from  France  (61 
FR  47874).  This  review  covered  Imphy 
S.A.,  and  Ugine-Savoie,  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States.  "The 
period  of  review  (POR)  is  August  5. 
1993,  through  December  31, 1994. 

On  September  17, 1996,  counsel  for 
the  petitioning  comf>anies  Al  Tech 
Specialty  Steel  Corp.,  Armco  Stainless  & 
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Alloy  Products,  Carpenter  Technology 
Corp..  Republic  Engineered  Steels. 
Talley  Metals  Technology.  Inc..  United 
Steelworkers  of  America.  AFL-CIO/CLC 
("petitioners")  filed  allegations  of 
clerical  errors  with  regard  to  the  final 
results  in  the  first  administrative  review 
of  the  antidumping  duty  order  of  certain 
stainless  steel  wire  rods  from  France 
manufactured  by  Imphy  and  Ugine- 
Savoie  ("respondents").  We  also 
received  allegations  from  respondents 
on  September  18.  1996.  Respondents 
submitted  rebuttal  comments  on 
September  20.  1996  and  petitioners 
submitted  their  rebuttal  comments  on 
September  25.  1996.  The  allegations  and 
rebuttal  comments  of  both  parties  were 
filed  in  a  timely  fashion. 

Petitioners  alleged  that  the 
Department  made  four  ministerial  errors 
in  the  final  results. 

First,  petitioners  contend  that  the 
Department  inputted  an  incorrect  date 
for  the  calculation  of  credit  expenses  for 
U.S.  sales  with  missing  pay  date 
information.  Second,  petitioners 
contend  that  the  Department  incorrectly 
applied  an  exchange  rate  to 
respondents'  reported  marine  insurance 
expenses  that  were  already 
denominated  in  U.S.  dollars.  Third, 
petitioners  argued  that  the  IDepartment 
failed  to  include  repacking  expenses  in 
its  calculation  of  total  expenses  incurred 
by  respondents  in  the  United  States 
which  was  subsequently  used  by  the 
margin  calculation  program  to  calculate 
CEP  profit.  Fourth,  petitioners  alleged 
that  the  Department  failed  to  use  the 
correct  computer  code  to  cap  the  CEP 
offset  by  the  amount  of  indirect  selling 
expenses  incurred  in  the  United  States. 

Respondents  did  not  object  to 
petitioners'  ministerial  allegations  but 
argued  that  certain  computer  coding 
suggested  by  petitioners  was  incorrect 
(F"or  further  discussion  of  respondent.":' 
arguments  concerning  the  computer 
code  to  correct  these  ■;lerical  errors, 
please  .see  Memorandum  from  Joseph  A. 
Spetriiu  to  Robert  S.  i^Russa  dated 
November  6,  1996  '"Memorandum")). 
Although  respondents  did  not  objeci  u> 
petitioners  ministerial  erroi  allegation 
regarding  repacking  expenses,  they 
argued  that  to  assure  oonsisteni 
treatment,  the  Department  should  ilsu 
include  repacking  as  m  expense  whicli 
is  deducted  from  U.o.  revenue,  in 
calculating  total  actual  profit. 

After  a  review  of  petitioners' 
allegations,  we  agree  with  petitioners' 
allegations  and  have  corrected  these 
errors  for  the  amended  final  results.  We 
also  agree  with  respondents'  argument 
and  will  include  repacking  expenses  in 
the  calculation  of  the  US  selling 
expense  ("SELLEXPU")  variable  to 


ensure  consistent  treatment  in  the 
calculation  of  total  actual  profit.  For  the 
computer  code  we  used  to  correct  these 
ministerial  errors,  please  see  the 
Memorandum. 

Respondents  alleged  that  the 
Department's  margin  calculation 
program  failed  to  match  sales  without 
regard  to  level  of  trade  when  a  control 
number  (CONNUM)  was  sold  in  the  U.S. 
at  both  the  end  user  level  of  trade  and 
the  distributor  level  of  trade. 
Respondents  alleged  that  in  these 
instances,  all  constructed  export  price 
(CEP)  and  constructed  export  price/ 
further  manufactured  (CEP/FM)  sales  of 
the  CONNUM  were  compared  to 
constructed  value,  rather  than  to  home 
market  sales  of  comparable 
merchandise. 

We  agree  that  this  is  a  clerical  error 
and  have  corrected  it  for  the  amended 
final  results. 

Second,  respondents  alleged  that  in 
determining  CEP  profit,  the  Department 
neglected  to  include  expenses  and  profit 
on  those  sales  in  France  that  failed  the 
arm's-length  test.  Respondents  contend 
that  the  £)epartment  should  amend  the 
margin  calculation  program  by 
including  the  arm's-length  dataset. 

Petitioners  contend  that  respondents 
are  not  making  a  ministerial  error 
allegation  but  challenging  the 
Department's  decision  to  exclude  sales 
that  failed  the  arm's-length  test  from  the 
calculation  of  CEP  profit.  Petitioners 
also  note  that  the  Dtepartment  employed 
the  same  methodology  in  the 
preliminary  results  and  that 
respondents  did  not  dispute  the 
methodology  in  their  case  briefs. 
Petitioners  argue  that  since  the 
Department  must  disregard  a 
respondents'  sales  to  its  affiliated 
parties  as  a  basis  for  normal  value  if 
such  sales  are  not  arm's-length 
transactions,  the  expenses  associated 
with  such  sales  should  also  be 
disregarded  in  the  CEP  profit 
calculation.  Petitioners  contend  that 
respondents'  allegation  of  a  clerical 
error  is  misplaced  and  should  be 
rejected. 

We  disagree  with  respondents  that 
this  is  a  ministerial  error  The  exclusion 
of  related  party  sales  from  the 
calculation  of  CEP  profit  is  a 
methodological  issue.  Consequently,  ii 
is  inappropriate  to  change  the  CEP 
profit  methodology  at  this  time  as  -d 
ministerial  error.  Moreover,  the 
Department  used  the  same  methodology 
in  the  preliminary  results  and  the 
respondents  did  not  address  this  issue 
in  their  case  briefs  for  the  preliminary 
results. 

Third,  respondents  alleged  that  the 
Department  inadvertently  overstated  CV 


profit  on  the  sales  used  in  its 
computation  of  CV,  by  failing  to  take 
packing  expense  into  account. 

We  agree  that  this  is  a  clerical  error 
and  have  corrected  the  error  for  the 
amended  final  results. 

Fourth,  respondents  alleged  that  we 
failed  to  make  a  circumstance  of  sale 
adjustment  for  credit  expense  in 
constructed  value  comparisons. 

Petitioners  objected  to  this  ministerial 
error  allegation  and  contend  that 
respondents  have  raised  a  challenge  to 
a  methodological  decision  by  the 
Department  that  was  included  in  the 
preliminary  results  but  was  never 
challenged  by  respondents.  Petitioners 
argue  that  having  failed  to  question  this 
methodology  in  the  preliminary  results, 
it  is  improper  for  respondents  to  make 
a  ministerial  error  allegation. 

We  disagree  that  this  is  a  ministerial 
error.  A  circumstance  of  sale  adjustment 
for  credit  expense  in  constructed  value 
comparisons  is  a  methodological  issue. 
It  is  not  the  Department's  policy  to  make 
a  circumstance  of  sale  adjustment  for 
credit  expense  in  constructed  value 
comparisons  (see,  e.g.  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Pasta  from  Italy.  61  FR 
30326.  30360  (June  14,  1996).  Thus,  it 
is  inappropriate  to  alter  the  constructed 
value  comparison  as  a  ministerial  error. 
Moreover,  the  Department  used  this 
methodology  in  the  preUminary  results 
and  the  respondents  did  not  address 
this  issue  in  their  case  briefs. 

Fifth,  respondents  alleged  that  the 
Department's  margin  calculation 
program  erroneously  multiplied  the 
aggregate  amount  of  the  margin 
calculated  by  product,  sale  type  and 
importer  by  the  quantity  sold.  Also, 
respondents  stated  that  there  is  no  need 
for  separate  calculations  by  importer 
and  that  the  Department  should 
compute  a  uniform  duty  assessment 
amount  or  rale. 

Petitioners  agree  with  respondents 
that  the  Department's  calculations 
inadvertently  multiplied  the  aggregate 
amount  of  the  margin  found  for  each 
category  (which  aheady  reflected  the 
quantity)  by  the  quantity  sold  resulting 
in  a  clerical  error.  However,  petitioners 
state  that  respondents'  argument 
concerning  assessment  instructions 
were  considered  and  rejected  by  the 
Etepartment  in  the  final  results  of  the 
first  administrative  review. 
Consequently,  petitioners  state  tliat  it  is 
inappropriate  for  respondents  to  raise 
this  issue  again  in  the  context  of 
ministerial  error  alltjgations. 

We  agree  that  the  Department's 
calculations  inadvertently  multiplied 
the  aggregate  amount  of  the  margin 
found  for  each  category  by  the  quantity 
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sold  resulting  in  a  clerical  error.  We 
disagree  with  respondents'  assertion 
that  the  issue  of  separate  calculations  by 
importer  versus  a  uniform  duty 
assessment  rate  is  a  ministerial  error;  it 
is  a  methodological  issue. 

Amended  Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margins 
exist: 


Manufac- 
turer/exporter 

Time  period 

Margin 
(percent) 

tmphy/Ugine- 
Savoie 

8/5^3-12/31/94 

14.15 

The  Department  shall  determine,  and 
the  Customs  service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  frxim  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective,  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  certain  stainless  steel  wire  rods  from 
France  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 
firms  as  stated  above;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  v«ll  continue  to  be  24.51 
percent  for  stainless  steel  wire  rods,  the 
all  others  rate  established  in  the  LTFV/ 
investigations.  See  Amended  Final 
Determination  and  Antidumping  Duty 
Order:  Certain  Stainless  Steel  Wire  Rods 
from  France.  (59  FR  4022,  January  28, 
1994). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 


this  requirement  could  resuh  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  November  7, 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-29241  Filed  11-14-96;  8:45  am] 
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analysis  of  these  comments,  we  have 
changed  the  final  results  from  those 
presented  in  the  preliminary  results  of 


INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-821-80^ 

Titanium  Sponge  From  the  Russian 
Federation;  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUPyiMARY:  On  July  29, 1996,  the 
Department  of  Commerce  (the 
Department)  published  tbe  preliminary 
results  of  the  administrative  review  of 
the  antidumping  finding  on  titanium 
sponge  from  the  Russian  Federation 
(Russia).  This  notice  of  final  results 
covers  the  review  period  of  August  1, 
1994  through  July  31,  1995.  This  review 
covers  one  manufacturer,  Berezniki 
Titanium-Magnesiimi  Works  (AVISMA), 
and  two  trading  companies,  Interlink 
Metals  &  Chemicals.  Inc.  (Interlink)  and 
Cometals,  Inc.  (Cometals).  We  gave 
interested  peuties  an  opportimity  to 
comment  on  the  preliminary  results.  We 
received  comments  from  AVISMA, 
Interlink,  Cometals,  and  Titanium 
Metals  Corporation  (TIMET),  a 
petitioner.  A  public  hearing  was  held  on 
September  11, 1996.  Based  on  our 


review. 

EFFECTIVE  DATE:  November  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  S.  Wei  or  Zev  Primor,  Office  of 
AD/CVD  Enforcement.  Office  4.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION:  * 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  July  29,  1996,  the  Department 
published  in  the  Federal  Register  (61 

FR  39437)  the  preliminary  results  of  the 
1994-1995  administrative  review  of  the 
antidumping  finding  on  titanium 
sponge  from  Russia  (33  FR  12138. 
August  28,  1968).  This  notice  of  final 
results  covers  the  review  period  for 
August  1,  1994  through  July  31,  1995. 
covering  one  manufacturer,  AVISMA, 
and  two  trading  companies.  Interlink 
and  Cometals. 

On  September  12,  1996,  the 
Department  requested  that  AVISMA 
provide  the  Harmonized  System  (HS) 
classified  data  from  the  United  Nations 
Trade  Commodity  Statistics  (UN  Trade 
Statistics)  for  Brazil  for  all  factors  of 
production  and  by-products  used  to 
calculate  normal  value  in  the 
preliminary  results.  AVISMA  provided 
this  data  on  September  19.  1996. 

The  Department  has  conducted  this 
review  in  accordance  with  section  75 1 
of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this 
administrative  review  is  titanium 
sponge  from  Russia.  Titanium  sponge  is 
chiefly  used  for  aerospace  vehicles, 
specifically,  in  construction  of 
compressor  blades  and  wheels,  stator 
blades,  rotors,  and  other  parts  in  aircraft 
gas  turbine  engines.  Imports  of  titanium 
sponge  are  currently  classifiable  under 
the  harmonized  tariff  schedule  (HTS) 
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subheading  8108.10.50.10.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs'  purposes. 
The  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

The  review  period  (POR)  is  August  1. 
1994  through  July  31. 1995.  covering 
one  manufacturer.  AVIoMA.  and  two 
trading  companies.  Interlink  and 
Cometals. 

Analjrais  of  Comments  Received 

Comment  1 .  AV1SMA  and  Interlink 
argue  that,  in  order  to  value  inputs  and 
by-products  for  the  calculation  of 
normal  value,  the  Department  should 
use  the  six-digit  Harmonized  System 
(HS)  classifications  for  the  UN  Trade 
Statistics  instead  of  the  Standard 
International  Trade  Classification  (SfTC) 
for  the  UN  Trade  Statistics,  which  was 
used  in  the  preliminary  results. 
AVISMA  and  Interlink  claim  that  the 
HS-based  trade  data  is  more  acoirate. 
and  the  surrogate  values  would  change 
significantly  for  vanadium  oxychloride. 
copper  powder,  carbon  electrodes,  and 
chlorine.  AVISMA  states  that  it  only 
provided  HS-based  data  when  it  differed 
substantially  firom  the  SITC-based  data, 
and.  therefore,  found  no  need  to  submit 
the  HS-based  data  for  the  remaining 
inputs  and  by-products.  By  using  the 
HS-based  data,  AVISMA  and  Interlink 
argue  that  the  Oepartment  would  not 
need  to  use  basket  categories  for  the 
materials  in  its  normal  value 
calculation. 

TIMET  argues  that  the  Department 
should  continue  to  use  the  SITC- 
classified  UN  data,  which  it  used  in  the 
preliminary  results.  TIMET  contends 
that  where  the  SITC-based  data  helps 
the  respondent,  the  respondent  does  not 
argue  to  change  to  the  HS-based  data, 
and  vice  versa.  TIMET  assumes  that 
AVISMA  did  not  argue  for  HS-based 
usage  for  all  costs  because  it  would  not 
better  its  position. 

Department's  position:  We  agree  with 
AVISMA  and  Interlink  that,  in  order  to 
ensure  the  most  accurate  valuation  of 
factors,  the  HS-based  classification 
system  should  be  used  when  available. 
On  balance,  the  more  specific  HS-based 
data  is  more  appropriate  than  the 
broader  SFTC-classification  system 
categories.  While  the  Department  will 
continue  to  select  surrogate  material 
values  trom  one  uniform  database  [i.e., 
the  UN  Trade  Statistics),  when  the  value 
for  the  product  is  broken  out  more 
specifically  using  the  same  source  but  a 
different  data  set,  it  would  be 
unreasonable  for  the  Department  not  to 
choose  the  more  specific  value  over 
basket  amounts. 


In  order  to  obtain  the  complete  listing 
of  HS-based  data  for  material  inputs,  on 
September  12,  1996.  the  Department 
requested  the  Brazilian  HS-classified 
data  from  the  UN  Trade  Statistics  for  all 
factors  of  production  and  by-products 
used  to  calculate  normal  value.  See 
Department's  letter  to  Berezniki 
Titanium-Magnesium  Works  (AVISMA), 
September  12, 1996.  On  September  19. 
1996.  AVISMA  submitted  to  the 
Department  HS-based  data  for  all  but 
four  inputs,  for  which  the  appropriate 
HS-based  classification  was  not 
apparent  [i.e.,  titanium  turnings  and 
steel  sheet)  or  the  HS-based  data  did  not 
exist  because  there  were  no  imports 
during  the  period  [i.e.,  argon  and 
polyethylene  bags).  See  Letter  from 
Wilmer.  Cutler  &  Pickering  to  the 
Department,  September  19,  1996. 

In  applying  the  HS-based  data  set. 
because  copper  and  aluminum  were 
each  divided  into  two  HS-based 
categories  for  lamenar  and  non-lamenar 
characteristics.  AVISMA  argued  that  the 
Department  should  use  the  HS-based 
data  for  non-lamenar  copper  and 
aluminum,  rather  than  the  data  for  the 
lamenar  categories.  See  Id.  On  October 
4.  1996,  we  contacted  the  U.S. 
Geological  Survey  regarding  the 
difference  between  lamenar  and  non- 
lamenar  aluminum  and  copper. 
Lamenar  aluminum  or  copper  is  shaped 
similar  to  flakes,  and  non-lamenar 
aluminum  or  copper  is  granular.  See 
Memo  to  File  Regarding  Telephone 
Conversation  with  U.S.  Geological 
Survey.  October  4.  1996.  Because  the 
copper  and  aluminum  used  in 
producing  titanium  sponge  are  in 
powdered  form,  the  copper  and 
aluminum  are  more  likely  to  be 
granular. 

Therefore,  we  are  using  the  HS-based 
data  for  non-lamenar  copper  and 
aluminum. 

For  the  remaining  inputs  and  by- 
products, we  used  the  HS-based  data 
when  available.  If  the  HS-based  data 
was  not  clear  or  existent,  we  used  the 
SITC-based  data. 

Comment  2:  AVISMA  and  Interlink 
argue  that  the  Brazilian  rail  freight  rate, 
which  was  obtained  from  the  U.S. 
Consulate  in  Belo  Horizonte  and  used 
by  the  Department  in  the  preliminary 
results,  applies  to  small  cargos  being 
transported  small  distances.  AVISMA 
stated  that  it  transported  some  materials 
(especially  ilmenite  and  anthracite)  in 
large  quantities  over  long  distances. 
AVISMA  and  Interlink  stated  in  their 
brief  that  the  Department's  use  of  the 
Consulate  rate  is  inconsistent  with  the 
economics  of  titaniimi  sponge 
production.  As  a  result.  AVISMA  and 
Interlink  contacted  Rede  Ferroviaria 


S.A.  (RFFSA),  the  Brazilian  federal 
railroad,  to  obtain  rail  rates  over  long 
distances  for  dolomite  and  similar  ores 
in  Central  East  and  Southeast  regions  of 
Brazil  for  the  1994-1995  period. 
AVISMA  argues  that  the  RFFSA  rates 
are  more  realistic  because  they 
demonstrate  a  declining  average  rate  per 
ton  per  kilometer  as  the  transport 
distance  increases.  In  addition, 
AVISMA  obtained  similar  rail  rate 
information  from  tariff  rates  of 
Burlington  Northern  Santa  Fe  Railroad, 
to  demonstrate  that  the  U.S.  rates  are 
consistent  with  the  RFFSA  rail  rates. 

AVISMA  argues  that  the  RFFSA  rates 
are  more  precise  than  the  Consulate 
information  and  more  accurate  for 
determining  what  a  producer  in  Brazil 
would  pay  to  transport  its  merchandise. 

AVISMA  contends  that  the  submitted 
RFFSA  tables  are  representative  of 
AVISMA's  inputs  and  do  not  vary 
greatly  among  the  commodities  for 
which  it  supplied  data. 

TIMET  argues  that  AVISMA  provided 
piecemeal  data  for  Brazilian  freight  rates 
similar  to  the  piecemeal  data  provided 
for  materials.  TIMET  claims  that 
AVISMA  only  provided  partial 
information  which  is  favorable  to  it, 
rather  than  providing  the  entire  data 
and  allovdng  the  Department  to  make  its 
own  decision.  Therefore,  TIMET  argues 
that  the  Department  must  reject  this 
data  and  continue  to  use  the  Brazilian 
freight  rates  provided  by  the  Consulate. 

Department's  position:  We  agree  with 
AVISMA  that  the  Department  should 
use  the  most  accurate  rail  rates 
available.  AVISMA  stated  that  the 
RFFSA  rates  supplied  by  AVISMA  are 
mileage-based,  apply  to  several 
commodities  similar  to  ilmenite  and 
anthracite,  and  cover  two  large  areas 
where  most  of  the  country's  economic 
activity  occurs.  Given  the  limitations  on 
the  availability  of  publicly  available 
published  information  on  Brazilian  rail 
rates,  the  rates  that  AVISMA  provided 
&x)m  RFFSA  provide  a  more  accurate 
estimation  of  the  rail  rates  paid  in  a 
surrogate  country. 

Because  the  Department  is  required  to 
value  the  factors  of  production  based  on 
the  best  available  information  regarding 
values  in  a  surrogate  country,  we  have 
determined  that  the  RFFSA  rail  rates  are 
more  accurate  surrogates  for  the 
transportation  rates  for  ilmenite  and 
anthracite  than  the  rates  used  in  the 
preliminary  results.  See  Section 
773(c)(1)  of  the  Act.  In  addition,  the 
Department  has  stated  its  preference  to 
use  publicly  available  published 
information,  rather  than  information 
from  embassies  or  consulates,  from  the 
surrogate  country  to  value  any  factors 
for  which  such  information  is  available. 
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See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China,  57  FR 
21058,  21062  (1982)(Conmient  4). 

Although  petitioner  contends  that 
AVISMA  is  only  providing  piecemeal 
data  for  fi«ight  rates,  the  Department 
individually  values  each  input  from  a 
surrogate  country.  If  more  accurate 
information  exists  on  the  record  for  a 
certain  input,  regardless  of  the  party 
submitting  the  information,  then  it 
should  be  used  in  order  to  secure  the 
most  accurate  value  possible  for  that 
input.  Therefore,  we  are  using  the 
RFFSA  rail  rates  to  compute 
transportation  costs  for  ilmenite  and 
anthracite. 

Because  these  rail  rates  were 
established  in  July  1994,  which  is  prior 
to  the  review  period,  we  are  adjusting 
these  rail  rates  to  reflect  inflation 
through  the  POR  using  the  wholesale 
price  indices  (WPI)  published  by  the 
International  Monetary  Fund  (IMF). 

Comment  3:  AVISMA  argues  that  the 
selling,  general,  and  administrative 
(SG&A)  expense  ratios  used  by  the 
Department  in  the  preliminary  results 
are  unadjusted  for  the  effects  of 
inflation.  AVISMA  argues  that  the 
Department  should  use  the  SG&A  ratio 
provided  by  respondent  [i.e.,  8.75 
percent)  or  only  use  the  SG&A  ratio  for 
one  Brazilian  company,  RIMA 
Industrial,  because  its  ratio  is  more 
representative  of  the  costs  that  AVISMA 
would  incur  if  valued  in  a  market 
economy. 

TIMET  argues  that  the  Department 
should  continue  to  use  the  data 
submitted  in  the  Silicon  Metal  from 
Brazil  administrative  reviews.  TIMET 
contends  that  the  percentages  provided 
by  AVISMA  and  Interlink  do  not  report 
that  they  are  adjusted  for  inflation.  In 
addition,  because  the  period  for  the 
Silicon  Metal  from  Brazil  review  is 
almost  identical  to  the  review  period  for 
titanium  sponge  from  Russia  and  the 
1994  Brazilian  financial  statements  used 
by  the  Department  also  coincide  with 
the  titaniiun  sponge  review  period, 
TIMET  argues  that  an  adjustment  for 
inflation  is  not  required.  However,  if  the 
Department  decides  to  adjust  for 
inflation,  TIMET  argues  that  any 
inflation-adjusted  ratios  should  be 
calculated  on  the  basis  of  Electrosilex 
and  RIMA  data,  two  of  the  respondents 
in  the  Silicon  Metal  from  Brazil  review, 
because  they  are  reliably  adjusted  for 
inflation. 

In  addition,  TIMET  states  that  the 
Department  should  include  the  SG&A 
ratio  from  Electrosilex's  financial 
statements,  which  was  inadvertently 
excluded  in  the  preliminary  results, 


because  a  public  version  of  its  1994 
financial  statements  exists  on  the  1993- 
1994  Silicon  Metal  from  Brazil 
administrative  review  record. 

TIMET  further  asserts  that  the  record 
does  not  prove  that  the  data  submitted 
by  AVISMA  and  Interlink  is  more 
reliable  tlian  the  audited  and  verified 
data  submitted  and  used  in  the  Silicon 
Metal  from  Brazil  administrative 
reviews. 

Department's  position:  We  agree  with 
TIMET  that  the  record  does  not 
demonstrate  that  AVISMA's  and 
Interlink's  surrogate  SG&A  ratio 
information  is  more  reliable;  both  sets  of 
data  are  adjusted  for  inflation,  according 
to  the  notes  in  the  financial  statements, 
and  the  SG&A  ratio  used  in  the 
preliminary  results  is  derived  from 
information  that  was  utilized  by  the 
Department  in  its  preliminary  residts  for 
the  Silicon  Metal  from  Brazil  reviews. 
See  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  Silicon 
Metal  From  Brazil,  61  FR  46779 
(September  5, 1996).  In  addition, 
because  we  used  1994  financial 
statements  from  the  Silicon  Metal  from 
Brazil  review,  which  are 
contemporaneous  with  the  review 
period  of  this  case,  an  additional 
adjustment  for  inflation  is  not 
necessary. 

In  calculating  the  weighted-averaged 
SG&A  ratio  for  the  preliminary  results 
fi*om  the  companies  reviewed  in  the 
Silicon  Metal  from  Brazil  review, 
Electrosilex's  SG&A  ratio  was 
incorrectly  omitted.  Therefore,  we  are 
including  the  SG&A  ratio  of  Electrosilex 
in  our  normal  value  calculations. 

Comment  4:  Cometals  argues  that 
nothing  requires  the  Department  to 
calculate  separate  cash  deposit  rates  for 
Cometals  and  Interlink.  Cometals 
contends  that  the  locations  of  these 
entities  in  market  economy  countries 
are  not  sufficient  grounds  for  the 
Department  to  automatically  assign 
these  companies  separate  rates. 
Cometals  further  contends  that  the 
statute  directs  the  Department  to  assign 
a  single  cash  deposit  rate  to  future 
imports  of  AVISMA  merchandise. 
Cometals  states  that  under  the 
Department's  "knowledge  test,"  if 
AVISMA,  the  producer,  knows  the  U.S. 
destination  of  its  merchandise  at  the 
time  of  sale,  Cometals  and  Interlink  will 
not  be  acting  as  exporters,  and  it, 
therefore,  would  be  inappropriate  to 
assign  Cometals  and  Interlink  separate 
cash  deposit  rates  from  AVISMA  (which 
could  apply  to  sales  in  future  review 
periods). 

Cometals  claims  that,  in  the 
preliminary  results,  the  Etepartment  did 
not  address  that  AVISMA  dianged  its 


marketing  and  distribution  practices 
with  its  resellers  at  the  beginning  in 
May  1995.  Because  of  these  new 
practices,  Cometals  contends  that 
AVISMA  has  control  over  pricing  on  its 
future  sales  of  titanium  sponge  to  the 
United  States.  Therefore,  Cometals 
argues,  all  of  these  sales  should  be 
subject  to  the  same  cash  deposit  rate 
(citing  Final  Results  of  Antidumping 
Duty  Administrative  Review; 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  56  FR  31692.  31699  (July  11, 
1991);  Federal-Mogul  Corp.  v.  United 
States.  813  F.Supp.  856,  867  (OT  1993); 
Torrington  Co.  v.  United  States,  44  F.  3d 
1572, 1578  (Fed.Cir.  1995)).  Cometals 
argues  that  Cometals  and  Interlink 
offered  ess«itially  the  same  prices  and 
same  products  to  customers.  Cometals 
claims  that,  if  the  deposit  rates  are  not 
equalized  between  Cometals  and 
Interlink,  Cometals  will  be  forced  out  of 
the  U.S.  titanium  sponge  market. 

However,  in  order  to  determine  the 
single  cash  deposit  rate  for  AVISMA. 
Cometals,  and  Interlink,  Cometals 
argues  that  this  rate  should  not  be  based 
on  the  "country-wide"  rate.  Cometals 
states  that  the  "country- wide"  rate  is 
inappropriate  because:  (1)  The  rate  was 
determined  more  than  10  years  ago  in 
the  1982-1983  administrative  review; 
(2)  the  rate  is  based  on  factors  of 
production  data  from  Japan,  and  this 
review  is -based  on  surrogate 
information  from  Brazil;  (3)  the  rate  is 
not  a  rate  estabUshed  for  AVISMA,  but 
for  another  company  [i.e., 
Techsnabexport);  and  (4)  AVISMA  has 
demonstrated,  in  this  review,  de/ure 
and  de  facto  absence  of  government 
control  over  its  operations  and  is 
entitled  to  a  separate  rate.  Cometals 
suggests  that  the  Department  should 
calculate  AVISMA's  cash  deposit  rate 
based  on  either  the  weighted-average 
dimiping  margin  on  all  reviewed  entries 
by  Cometals  and  Interlink  during  the 
POR  or  the  weighted-average  export 
price  from  AVISMA  to  its  resellers 
during  the  review  period  as  the  facts 
available.    « 

TIMET  agrees  with  Cometals  that  the 
Department  must  establish  a  single  cash 
deposit  rate  for  all  future  entries  of 
titanium  sponge,  after  completion  of 
this  review,  sold  for  export  to  the 
United  States  by  AVISMA,  Corneals,  or 
Interlink.  TIMET  argues  that  any 
merchandise  sold  after  May  1995  by 
AVISMA,  Cometals,  or  Interlink  is,  in 
fact,  an  export  sale  to  the  United  States 
by  AVISMA.  TIMET  contends  that  a 
lack  of  a  single  cash  deposit  rate  would 
allow  any  foreign  producer  or  exporter 
to  change  its  deposit  rate  by  simply 
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hiring  a  new  agent.  However.  TIMET 
argves  that  AVISMA's  cash  deposit  rate 
should  be  the  rate  established  in  the 
most  recent  administrative  review  for 
AVISMA.  because  the  statute  requires 
that  the  existing  cash  deposit  rate 
remain  in  effect  until  the  Department 
completes  a  review  of  sales  for  export  to 
the  United  States  by  that  exporter. 

AVISMA  and  Interlink  argue  that 
section  751(a)(2)  of  the  Act  requires  the 
cash  deposit  for  future  shipments  by  an 
individual  exporter  to  be  set  through  a 
margin  analysis  of  entries  of  that 
exporter's  merchandise  during  the  most 
recent  administrative  review.  AVISMA 
and  Interlink  argue  that  once  an 
exporter  demonstrates  that  it  is  not 
dumping,  the  exporter  is  entitled  to  the 
presumption  that  its  future  exports  will 
not  be  subject  to  dumping  duties. 
AVISMA  and  Interlink  argue  that 
annual  administrative  reviews  will 
determine  whether  that  presumption 
was  incorrect.  In  addition.  AVISMA  and 
Interlink  argue  that  a  cash  deposit  rate 
has  never  been  aHected  by  post-review 
period  or  end-of-the-review  period 
developments,  and  the  statement  of  the 
changed  relationship  between  AVISMA 
and  Interlink  is  only  applicable  to  the 
1994-1995  review  period. 

Department's  position:  We  agree  with 
AVISMA  and  Interlink.  In  calculating 
the  dumping  margin.  Section  751(a)(2) 
of  the  Act  states  that  the  Department 
"shall  determine  the  normal  value  and 
export  price  (or  constructed  export 
price)  of  each  entry  of  the  subject 
merchandise,  and  the  dumping  margin 
for  each  such  entry."  With  regard  to 
assessment  and  cash  deposit  rates, 
section  75 1(a)(2)(C)  states  that  this 
"determination  under  this  paragraph 
shall  be  the  basis  for  the  assessment  of 
countervailing  or  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
determination  and  for  deposits  of 
estimated  duties."  For  this  review,  we 
calculated  margins  for  each  exporter,  on 
the  basis  of  the  calculated  normal  value 
and  export  price,  and  have  used  these 
margins  as  the  basis  for  assessment  and 
estimated  cash  deposit  rates,  in 
accordance  with  the  statute,  as  stated 
above. 

While  the  Department  is  not  required 
to  use  the  same  method  of  calculation 
for  assessment  and  cash  deposit  rates  (as 
confirmed  in  the  court  cases  cited  by 
Comet^ls  above).  Cometals  and  TIMET 
have  not  demonstrated  a  basis  for 
establishing  a  single  cash  deposit  rate 
for  AVISMA,  Clometals  and  Interlink  in 
this  review  and  disregarding  the  distinct 
assessment  rates  applied  to  each  of 
these  firms.  Cometals  and  TIMET  argue 
that  AVISMA  changed  its  relationship 
with  its  resellers  during  the  review 


period  and,  therefore.  AVISMA  will 
have  control  over  the  pricing  of  its 
future  sales  of  the  merchanchse  under 
review  to  the  United  States. 
Significantly,  however,  there  are  no 
sales  during  the  review  period  made 
under  this  changed  sales  relationship: 
the  evidence  of  record  confirms  that  the 
only  reported  sales  were  made  at  a  time 
when  AVISMA  did  not  have  such 
control.  Interlink  and  Cometals  thus  rely 
entirely  on  assertions  of  AVISMA's 
intent  to  change  its  practice.  In  the 
absence  of  any  sales  made  under  this 
new  approach,  however,  the  De{>artment 
has  no  adequate  means  to  verify  that 
AVISMA  will,  in  fact,  rely  on  this  new 
distribution  approach  in  the  futiire;  it  is. 
at  best,  a  statement  of  future  intent  that 
can  change.  It  is  entirely  plausible  that 
AVISMA  and  its  resellers  will 
restructure  that  relationship  in  other 
ways  and  that  sales  in  the  next  review 
will  be  based  on  some  other  distribution 
approach.  As  reviews  fundamentally 
focus  on  our  evaluation  of  sales  during 
the  period  in  question,  we  look  to 
evidence  of  the  manner  in  which  actual 
sales  were  made  as  the  strongest  basis 
for  our  determination  of  marketing 
relationships.  Accordingly,  based  on  the 
actual  sales  reviewed,  we  find  no  reason 
to  establish  a  single  cash  deposit  rate  for 
AVISMA,  Interhnk.  and  Cometals. 

Further,  in  establishing  AVISMA's 
cash  deposit  rate,  we  determined  that, 
because  AVISMA  made  no  shipments  to 
the  United  States  dtiring  the  review 
f>eriod,  AVISMA's  rate  will  remain  the 
Russia  country-wide  rate.  Although 
AVISMA  made  a  separate  rate  claim, 
because  there  are  no  sales  to  the  United 
States  by  AVISMA,  we  are  not  able  to 
evaluate  the  company's  se]>arateness 
request. 

We  disagree  with  Cometals' 
contention  that  the  Department,  in  the 
absence  of  shipments,  is  obligated  to 
corroborate  the  country-wide  rate  that 
has  been  based,  in  earlier  reviews,  on 
facts  available.  Corroboration  appUes  in 
cases  where  the  Department  has 
determined  that  a  manufacturer/ 
exporter  should  be  assigned  a  dumping 
margin  based  on  adverse  facts  available, 
as  stated  in  section  776(b)  in  the  Act.  In 
this  review,  because  AVISMA  had  no 
shipments  during  the  review  period,  we 
are  continuing  to  include  AVISMA  in 
the  country-wide  rate  of  83.96  percent, 
the  same  rate  that  AVISMA  has  received 
in  all  prior  administrative  reviews  of 
titanium  sponge. 

Conunent  5:  Because  the  Department 
compared  certain  stockpile  merchandise 
sold  to  the  United  States  with  a  normal 
value  based  on  AVISMA's  current 
production,  Cometals  claims  that  the 
dumping  margins  were  artificially 


increased.  To  account  for  the  physical 
difiierences  in  the  material  due  to  aging 
and  deterioration.  Cometals  argues  that 
the  Department  should  adjust  for 
differences  in  merchandise  (difmer). 
Cometals  contends  that  this  adjustment 
should  be  made  because  there  is  a  clear 
price  differential  between  fresh  and 
stockpiled  titaniimi  sponge,  and  the 
presence  of  stockpile  material  in  the 
world  market  is  only  a  temporary 
situation  that  reflects  Russia's  transition 
to  a  market  economy.  Cometals  suggests 
that  the  Department  can  determine  the 
difmer  adjustment  by  comparing  the 
weighted-average  prices  of  stockpile  and 
fresh  titanium  sponge  submitted  by 
Cometals. 

TIMET  argues  that  the  Department's 
practice  is  to  make  allowances  for 
difiierences  in  merchandise  based  on  the 
cost  of  production  (COP),  not  on 
differences  in  market  value,  as  proposed 
by  Cometals.  However.  TIMET  argues 
that  Cometals  has  not  submitted  any 
information  regarding  diffierences 
between  the  COP  of  stockpile  and  fresh 
titanium  sponge  nor  any  information  on 
the  physical  differences  between 
stockpile  and  fresh  titanium  sponge  and 
the  rate  at  which  such  deterioration  is 
occiuring.  Also.  TIMET  contends  that 
Cometals  has  had  ample  time  to  request 
a  difrner  adjustment  and  provide  the 
information  to  the  Department.  For 
these  reasons.  TIMET  argues  that  a 
difrner  adjustment  should  not  be 
granted.  However,  if  the  Department 
determines  to  make  a  difrner  adjiistment 
for  stockpile  material.  TIMET  argues 
that  storage  costs  must  be  added  to 
normal  value  before  a  difrner  adjustment 
may  be  deducted. 

Department's  position:  We  agree  with 
TIMET  that  a  difrner  adjustment  should 
not  be  granted  based  on  the  price 
difiiorential  between  stockpiled  and 
newly-prodiiced  merchandise.  This 
practice  is  consistent  with  the  treatment 
of  stockpiled  material  in  the  final 
determination  of  sales  at  less  than  fair 
value  for  magnesium  frt>m  Russia.  See 
March  22. 1996  Calculation 
Memorandum  (Public  Version)  for  the 
Final  Antidumping  Duty  LTFV 
Determination  on  Pure  Magnesium  and 
Alloy  Magnesium  from  the  Russian 
Federation,  A-621-80S,  at  6.  Moreover, 
normal  value  is  calculated  based  on  the 
factors  of  production  used  to  produce 
titanium  sponge  valued  in  a  surrogate 
country.  Tliere  is  no  information  on  the 
record  which  would  indicate  that  the 
stockpiled  titanium  sponge  is  physically 
different  from  newly-produced  titanium 
sponge,  or  that  the  stockpiled 
merchandise  is  subject  to  a  different 
production  process  than  that  of  the 
newly-produced  titanium  sponge. 
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Therefore,  because  the  production  costs 
for  these  items  were  the  same,  we 
assigned  the  same  normal  value  for  the 
stockpiled  and  newly-produced 
material. 

Comment  6:  Cometals  contends  that 
the  Department  erred  in  deducting 
foreign  inland  freight  to  Cometals' 
warehouse  and  Russian  brokerage 
expenses  in  the  calculation  of  Cometals' 
export  price,  because  they  were 
incurred  by  Cometals'  supplier  rather 
than  by  Cometals. 

TIN^  explains  that  the  statute 
requires  that  export  price  be  reduced  by 
charges  incident  in  bringing  the 
merchandise  frt>m  the  "original  place  of 
shipment  in  the  exporting  country"  to 
the  United  States.  However,  TIMET 
argues  that  if  the  home  market  country 
is  a  NME.  the  Department  compares  the 
export  price  to  normal  value  based  on 
the  factors  of  production.  TIMET 
contends  that  certain  adjustments  are 
made  to  the  export  price  to  reach  an 
"ex-factory"  price  to  be  compared  to 
normal  value.  If  the  Department  does 
not  deduct  the  referenced  movement 
expenses  from  export  price,  TIMET 
argues  that  the  Department  has  not 
calculated  an  "ex-factory"  price  and  has 
overstated  the  U.S.  price. 

Department's  position:  We  agree  writh 
Cometals  that  adjustments  for  the 
foreign  inland  freight  to  Cometals' 
warehouse  and  Russian  brokerage 
expenses  should  not  be  deducted  &t>m 
the  export  price.  Section  772(c)(2)(A)  of 
the  Act  states  that  export  price  shall  be 
reduced  by  the  expenses  "incident  to 
bringing  the  subject  merchandise  from 
the  original  place  of  shipment  in  the 
exporting  country  to  the  place  of 
deb  very  in  the  United  States."  When  a 
reseller,  not  the  producer,  is  considered 
the  exporter,  the  "original  place  of 
shipment"  is  the  point  frtim  which  the 
reseller  shipped  the  merchandise.  In 
this  review,  we  consider  the  "original 
place  of  shipment"  to  be  the  locations 
of  Cometals'  or  Interlink's  warehouses. 
Therefore,  we  are  only  deducting  those 
movement  expenses  from  export  price 
which  were  incurred  from  the  resellers' 
warehouses  to  the  U.S.  customer. 

However,  the  antidumping  statute 
requires  an  "apples-to-apples" 
comparison.  See  Tonington  Co.  v. 
United  States.  66  F.3d  1347, 1352 
(Fed.Cir.  1995).  Therefore,  in  order  to 
calculate  normal  value  at  the  same  point 
of  shipment,  we  are  including  in  normal 
value  an  amount  for  the  inland  freight 
from  the  producer  to  the  resellers' 
warehouses  and  for  Russian  brokerage. 
This  calculation  is  in  accordance  with 
section  773(c)(1)  of  the  Act.  which 
provides  that  the  normal  value  will  be 
based  on,  among  other  things,  the  "cost 


of  containers,  coverings,  and  other 
expenses"  (emphasis  added).  It  is 
necessary  to  include  these  expenses  for 
bringing  the  subject  merchandise  to  the 
resellers'  warehouses  to  calculate  the 
normal  value  at  the  origiiud  places  of 
shipment. 

Comment  7:  TIMET  argues  that  the 
Department  should  inquire  whether 
Interlink  has  antidumping  duty 
reimbursement  (rebate)  arrangements 
with  its  customers. 

Department's  position:  It  has  been  our 
consistent  policy  that  evidence  of 
reimbursement  is  necessary  before  we 
can  consider  making  an  adjustment  to 
U.S.  price.  As  there  is  no  evidence  on 
the  record  that  Interlink  reimbursed 
customers  for  antidiunping  duties  in 
this  review,  it  is  not  appropriate  to 
include  this  factor  in  our  calculation.  At 
the  time  of  liquidation,  the  U.S. 
Customs  Service  will  require  the 
importer  to  certify  that  it  has  not 
entered  into  any  agreement  v«th  the 
exporter  or  producer  to  be  reimbursed 
for  antidiunping  duties.  If  any 
reimbursement  is  uncovered,  it  will  be 
handled  as  our  regulations  instruct 
under  19  CFR  353.26  at  that  time. 

Comment  8:  TIMET  argues  that  the 
Department  must  adjust  U.S.  price  for 
export  taxes,  in  accordance  with  the 
statute  and  regulations.  According  to 
TIMET,  the  calculation  of  U.S.  price  is 
not  affected  by  the  fact  that  these  taxes 
are  paid  in  an  NME  country.  TIMET 
contends  that  nothing  in  the  statute 
allows  the  Department  to  ignore  export 
taxes,  because  the  taxes  are  direct 
selling  expenses,  and  the  failure  to 
deduct  such  direct  selling  expenses 
does  not  allow  a  valid  comparison  of  ex- 
factoiy  prices. 

AVISMA  and  Interlink  argue  that 
export  taxes  should  not  be  deducted 
because:  (1)  AVISMA  did  not  pay  export 
taxes  on  exports  to  the  United  States 
during  the  review  period;  (2)  Cometals 
and  Interlink  were  the  exporters  and 
neither  company  paid  an  export  tax;  (3) 
Russian  export  taxes  are  not  included 
and  have  no  effect  on  the  export  prices; 
and  (4)  the  export  tax  paid  by  an  NME 
producer  to  its  government  does  not 
represent  a  "red  cost,"  and,  therefore, 
should  not  be  deducted. 

Department's  position:  We  agree  with 
AVISMA  and  Interlink.  Section 
772(c)(2)(B)  of  the  Act  states  that  the 
Department  shall  reduce  export  price  by 
"the  amount,  if  included  in  such  price, 
of  any  export  tax,  duty,  or  other  charge 
imposed  by  the  exporting  country  on 
the  exportation  of  the  subject 
merchandise  to  the  United  States."  For  . 
purposes  of  this  review,  Interlink  and 
Cometals,  not  AVISMA,  are  the 
exporters  of  the  merchandise.  In  the 


export  price  transactions  between 
Interlink/Cometals  and  its  customer  in 
the  United  States,  neither  Interlink  nor 
Cometals  incurred  export  taxes  as 
defined  by  section  772(c)(2)(B). 

Moreover,  the  Department  has 
determined  that  it  is  not  required  to 
deduct  export  tax  payments  made 
between  a  NME  producer  and  its  NME 
government,  piusuant  to  section 
772(c)(2)(B)  of  Act.  Section  772(c)(2)(B) 
provides  that  export  taxes  are  to  be 
deducted  only  if  they  (1)  are  paid  on 
exports  to  the  United  States  and  (2) 
included  in  the  export  price  of  the 
merchandise  under  investigation.  In  a 
NME,  the  Department  has  no  basis  for 
determining  that  a  tax  payment  from  the 
producer  to  the  government  is  included 
in  the  price.  The  statutory  treatment  of 
NMEs — as  seen  in  sections  771(18), 
773(c),  the  legislative  history,  and 
appUcable  judicial  rulings — reflects  the 
fact  that  cost  and  pricing  structures  in 
a  NME  are  inherently  imreliable. 
Russia's  designation  as  a  NME  obligates 
the  Department  to  reject  NME  values, 
substituting  instead  the  "surrogate" 
factor  prices  and  costs  identified  in 
comparable  market  economy  countries. 
A  NME-imposed  export  tax,  however, 
caimot  be  valued  in  this  fashion,  and  to 
make  a  deduction  for  the  export  tax 
amounts  would  unreasonably  isolate 
one  part  of  the  web  of  transactions 
between  govenmient  and  producer.  See 
Pure  and  Alloy  Magnesium  from  the 
Russian  Federation,  60  FR  16,440, 
16.448  (1995)(comment  10).  An  export 
tax  charged  for  one  purpose  may  be 
offset  by  govenunent  transfers  provided 
for  another  purpose.  In  such 
circumstances,  the  Department  has  no 
basis  for  determining  whether  and  to 
what  extent  a  tax  might  be  reflected  in 
a  price.  This  is  the  very  type  of  internal 
NME  transfer  that  the  statute  directs  the 
Department  to  reject. 

Comment  9:  TIMET  argues  that  the 
Department  should  use  the  average  of 
electricity  prices  provided  by  the 
Brazilian  Regional  Commission  for 
Electrical  Integration,  rather  than  the 
Brazilian  prices  provided  by  AVISMA, 
which  allegedly  do  not  include  all 
appropriate  charges  and  are  not 
representative  of  the  entire  country. 
T^IET  argues  that  electricity  prices  in 
Brazil  should  include  the  follovtring  four 
components:  (1)  Demand  charges;  (2) 
consumption  charges;  (3)  tax;  and  (4) 
premium  charges,  if  applicable.  TIMET 
argues  that  it  is  imclear  whether  the 
electricity  rate  used  by  the  Department 
includes  these  components.  Moreover, 
TIMET  contends  that  Electrobras,  the 
source  that  the  Department  used  for 
electricity  rates,  accounts  for  less  than 
50  percent  of  the  electricity  in  Brazil. 
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TIMET  further  contends  that  there  is  no 
indication  that  the  rates  used  by  the 
Department  are  average  prices  {rem 
Electrobras. 

If  the  IDeparlment  decides  to  apply  the 
Electrobras  rate.  TIMET  argues  that  the 
Department  should  use  the  A2 
Electrobras  rate,  which,  TIMET  claims, 
most  industrial  users  in  Brazil  receive. 
TIMET  points  to  the  lack  of  evidence  on 
the  record  justifying  the  use  of  the  Al 
rate.  To  quahfy  for  the  Al  rate.  TIMET 
claims  that  a  user  must  meet  certain 
consumption  standards  and  have  a  230- 
kilovolt  (kV)  system.  Whereas 
AVISMA's  consumption  of  electricity 
meets  the  required  standard,  there  is  no 
evidence  on  the  record  that  AVISMA 
has  a  230-kV  system.  TIMET  argues  that 
the  AVISMA  plant  was  built  in  an 
economic  system  where  electricity  was 
"free"  and  AVISMA.  therefore,  had  no 
incentive  to  reduce  costs  by  locating 
near  a  230-kV  system. 

AVISMA  argues  that  because  it  was 
found  \o  be  entitled  to  the  Al  rate  in  the 
magnesium  investigation.  AVISMA 
necessarily  qualifies  for  the  Al  rate  in 
titanium  sponge  production  because 
titanium  sponge  production  is  mora 
energy-intensive  than  magnesium 
production.  In  fact,  AVISMA  contends. 
Brazil  was  selected  as  a  surrogate  in  the 
magnesium  investigation  because  it  has 
a  large  energy-intensive  aluminum 
producing  sector.  According  to 
AVISMA.  TIMET's  argument 
"contradicts  the  economics  of  titanium 
sponge  production."  Although  TIMET 
argues  that  only  a  small  number  of  users 
receive  the  Al  rate  in  Brazil.  AVISMA 
contends  that  it  would  take  advantage  of 
the  230  kV  lines  if  it  were  located  in 
Brazil  given  the  economics  of 
production.  Therefore.  AVISMA  asserts 
that  it  would  therefore  qualify  for  the 
Al.  rather  than  the  A2.  electricity  rate. 

AVISMA  also  argues  that  the 
Electrobras  prices  for  the  review  period 
are  actual  average  prices,  taken  from 
actual  monthly  bills  incurred  by  each 
class  of  users  supplied  by  Electrobras.  as 
discussed  in  the  magnesium 
investigation.  AVISMA  argues  that  the 
Electrobras  price  data  is  representative 
because  it  is  a  holding  company  for 
Brazil's  federal  government  and 
accounts  for  nearly  60  percent  of 
Brazil's  installed  generation  capacity. 
AVISMA  also  explains  that  Electrobras 
accounts  for  66  percent  of  all 
transmission  lines  in  Brazil  in  voltages 
of  230  kV  or  higher.  Furthermore, 
AVISMA  argues  that  TIMET's  electricity 
price  is  flawed  because  it  is  not  a 
weighted  average,  is  not  restricted  to  the 
largest  users  of  electricity,  and  has 
nothing  to  do  with  actual  prices  paid  for 
electricity  in  Brazil. 


With  regard  to  electricity  taxes, 
AVISMA  argues  that  there  is  sufficient 
Departmental  precedent  for  using  a  tax- 
exclusive  electricity  price  because  the 
Depkartment  does  not  want  to  confuse 
the  price  to  the  producer  with  the 
overlay  of  governmental  activity  in  the 
exporting  country. 

Depaitment's  position:  We  agree  with 
AVISMA  that  the  Al  Electrobras  rate  is 
the  appropriate  electricity  rate  to  use  for 
AVISMA  in  this  review.  The  evidence 
on  the  record  indicates  that  Electrobras 
electricity  prices  are  representative  of 
the  electricity  prices  charged  in  Brazil 
and  that  the  prices  include  the 
applicable  demand  and  consumption 
charges  dted  by  TIMET.  With  regard  to 
the  treatment  of  taxes  in  surrogate 
prices,  the  Department's  practice  is  to 
value  each  factor  of  production,  where 
possible,  with  publicly  available 
published  information  which  is  tax- 
exclusive.  See  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review;  Sebacic  Acid  from  the  People's 
Republic  of  China.  61  FR  46440.  46442 
(September  3.  1996}.  Therefore,  we 
believe  the  use  of  the  Electrobras  rate  is 
Consistent  with  Departmental  policy. 

With  regard  to  which  Electrobras  rate 
to  apply,  the  Court  of  International 
Trade  (OT)  upheld  the  Department's 
decision  to  apply  the  Al  Electrobras  rate 
to  AVISMA  for  purposes  of  the  final 
determinations  of  sales  of  lees  than  fair 
value  for  pure  magnesium  and  alloy 
magnesium  &om  the  Russian 
Federation.  See  Magnesium  Corp.  of 
America,  et  al..  v.  U.S..  Slip  Op.  96-148 
(August  27. 1996).  The  OT  determined 
that  the  record  indicated  that  the 
magnesium  industry  required  enough 
electricity  to  qualify  for  the  lowest  rate. 
Al.  The  GIT  stated  that,  "(b)ased  on  the 
evidence  on  the  record,  it  is  reasonable 
to  conclude  that  magnesium  producers 
use  electricity  at  the  lowest  rate 
available."  given  that  electricity 
constitutes  a  large  portion  of  the  costs 
incurred  in  the  production  of 
magnesium.  See  Id.,  at  18.  In  addition, 
the  err  also  determined  that  the  record 
evidence  demonstrated  that  a  planned 
magnesium  investment  in  Brazil  would 
have  an  energy  line  of  230  kV.  See  Id. 

For  the  preliminary  results,  we 
calculated  the  number  of  kilowatt  hours 
needed  to  produce  one  metric  ton.  based 
on  verified  figures.  The  calculation 
demonstrated  that  AVISMA's  kilowatt 
capacity  was  significantly  higher  than 
the  minimum  necessary  to  receive  the 
Al  rate.  In  addition,  because  AVISMA 
produces  both  titanium  sponge  and 
magnesium  at  its  production  facility,  it 
would  be  reasonable  to  assume  that  total 
magnesium/titanium  sponge  production 
would  require  an  even  greater  demand 


for  electricity  than  what  is  required  for 
only  the  magnesium  production. 
Therefore,  based  on  the  evidence  on  the 
record,  we  determined  that  it  is 
reasonable  to  apply  the  Al  Electrobras 
rate  as  a  surrogate  electricity  value  for 
AVISMA. 

Commeat  10:  TIMET  contends  that 
the  Department  erroneously  adjusted 
normal  value  for  by-products  of 
magnesium  production  (i.e.,  magnesium 
chloride  and  KAMA  compound).  In 
addition.  TIMET  argues  that  AVISMA 
did  not  prove  that  it  made  sales  of  its 
by-products  because  these  actual  sales 
were  not  submitted  on  the  record. 
Therefore,  the  Department  cannot 
assume  that  these  sales  were  made  and 
cannot  adjust  for  the  by-products.  See 
Frozen  Concentrated  c5range  Juice  from 
Brazil:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  51  FR  8324.  8329 
[March  17, 1987). 

AVISMA  argues  that  magnesium  is  an 
input  in  producing  titanium  sponge. 
Accordingly,  AVISMA  included  the 
costs  in  producing  magnesiiun,  such  as 
energy  consumption,  as  a  part  of  the 
build-up  of  costs  for  producing  titanium 
sponge.  Therefore,  AVISMA  contends 
that  all  of  the  by-products  reported, 
including  those  resulting  from 
magnesium  production,  were  related  to 
the  titanium  sponge  production. 
AVISMA  argues  that  the  Def>artment 
verified  that  magnesium  chloride 
qualifies  as  a  by-product.  AVISMA  also 
argues  that  KAMA  compound  is 
produced  in  electrolyzera,  which  are 
dedicated  to  producing  magnesium  for 
titanium  sponge  production.  In 
addition,  AVISMA  argues  that  the 
Department's  spot-checking  of  by- 
products at  verification  provides  the 
Department  with  the  information 
necessary  to  confirm  the  validity  of 
AVISMA's  by-product  claims. 

Department  s  position:  We  agree  with 
AVISMA.  With  regard  to  the  verification 
of  the  by-product  sales,  in  the 
Department's  initial  questionnaire,  we 
only  requested  that  AVISMA  report  the 
amount  of  by-products  produced  per 
unit  of  subject  merchandise.  See 
Department's  Request  for  Information, 
September  20, 1995,  at  E>-6.  In  order  to 
verify  the  amount  of  by-products 
reported  by  AVISMA,  we  requested  that 
AVISMA  provide  proof  of  sales  and 
requested  that  AVISMA  demonstrate, 
through  a  trace  of  its  accounting  books, 
its  factor  calculations  for  selected  by- 
products. No  discrepancies  were  found. 
See  AVISMA's  verification  report,  July 
10.  1996.  at  11. 

With  regard  to  the  inclusion  of  by- 
products from  magnesium  production  in 
the  calculation  of  normal  value  for 
purposes  of  the  titanium  sponge  review. 
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we  agree  with  AVISMA  that  these  by- 
products should  be  used  to  offset  the 
cost  of  manufacturing  for  titanium 
sponge  production.  AVISMA  produces 
magnesium  specifically  for  its  own 
consumption  in  titanium  sponge 
production  as  well  as  for  commercial 
sale.  See  AVISMA's  Supplemental 
Questionnaire  Response,  March  26, 
1996,  at  Attachment  9.  Therefore,  a 
portion  of  the  magnesium  production 
flows  directly  into  the  titanium  sponge 
production.  Because  of  this.  AVISMA 
reported  the  inputs  to  produce 
magnesium  as  inputs  for  titaniiun 
sponge  production,  and  the  Department 
valued  these  factors  to  compute  normal 
value  in  order  to  be  reflective  of 
AVISMA's  actual  production  process. 
Because  these  by-products  result  from 
the  actual  production  of  titanium 
sponge,  they  are  factors  whose  value 
must  be  taken  into  account  in  our 
calculation  of  the  normal  value.  See 
Final  Determination  of  Sales  of  Less 
Than  Fair  Value;  Pure  Magnesium  from 
Ukraine,  60  FR  16432.  16435  (March  30, 
1995).  Comment  6.  Therefore,  we  are 
continuing  to  grant  an  offset  for  those 
by-products  which  directly  result  from 
the  production  of  titanium  sponge. 

Comment  1 1 :  When  valuing  costs  for 
by-products.  TIMET  argues  that  the 
Department  should  adjust  the  UN  Trade 
Statistics  data  downward  for  profit  in 
order  to  value  the  by-products  by  cost, 
not  sales. 

AVISMA  argues  that  the  Department's 
policy  is  to  use  sales  value,  not  COP, 
when  valuing  by-product  offsets.  See 
Final  Results  of  Silicon  Metal  from 
Argentina  (59  FR  65336,  65340 
(December  14.  1993)),  Final 
Determination  of  Sebacic  Acid  from 
PRC  (59  FR  28053.  28056  (May  31, 
1994)),  and  Final  Determination  of 
Coumarin  from  PRC  (59  FR  66895, 
66900  (December  28,  1994)). 

Department's  position:  We  agree  wth 
AVISMA.  The  Department's  practice  is 
to  value  by-product  offsets  using  import 
values  as  suiTogates  for  the  ex-factory, 
freight-exclusive  prices  from  suppliers 
to  consumers  because  we  believe  this  is 
the  best  estimate  for  the  market  values 
of  the  by-products  in  this  case.  See 
Magnesium  Final  Determination, 
Comment  v=i,  at  1644/;  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Bicycles  from  the  People's 
Republic  of  China.  61  FR  19027.  19030 
(April  30.  1996).  Accordingly,  we  have 
continued  to  value  by-product  offsets 
using  the  import  prices  provided  in  the 
UN  Trade  Statistics. 

Comment  12:  TIMET  argues  that  the 
Department  must  exclude  AVISMA's 
claimed  by-product  deduction  for 
copper  melt  from  its  calculation  of 


normal  value.  TIMET  contends  that  the 
copper  melt  by-product  is  new 
information  presented  at  the 
verification,  and,  therefore,  the 
Department  is  not  allowed  to  accept 
such  imtimely  information. 

AVISMA  argues  that  the  copper  melt 
by-product  claim  was  presented  as  a 
minor  revision  on  the  first  day  of 
verification.  See  AVISMA's  Verification 
Exhibits.  July  10. 1996,  Exhibit  A-1. 

Department's  position:  We  agree  with 
TIMET.  The  Etepartment's  regiilations  at 
19  CFR  353.31(a)(ii)  allows  parUes  to 
submit  factual  information  for 
consideration  vmtil  the  earlier  of  the 
date  of  publication  of  notice  of 
preliminary  results  of  review  or  180 
days  after  the  date  of  publication  of 
notice  of  initiation  of  the  review.  The 
Department  accepts  new  information  at 
verification  only  when  (1)  the  need  for 
that  information  was  not  evident 
previously,  (2)  the  information  makes 
minor  corrections  to  information 
already  on  the  record,  or  (3)  the 
information  corroborates,  supports,  or 
clarifies  information  already  on  the 
record.  Consistent  with  our  practice,  the 
Department  does  not  consider 
AVISMA's  copper  melt  by-product 
claim  at  verification  as  acceptable  new 
information.  In  addition,  AVISMA  did 
not  alert  the  Department  that  it  had 
included  a  previously  unreported  by- 
product in  the  minor  corrections 
presented  at  verification.  Therefore,  the 
Department  is  revising  its  calculation  of 
normal  value  to  exclude  the  by-product 
offset  for  copper  melt. 

Comment  13:  Given  the 
hyperinflation  in  Brazil,  TIMET  argues 
that  in  calculating  normal  value,  the 
Department  should  account  for  the 
effects  of  inflation  on  the  input  pricing 
data  which  was  originally  reported  in 
US.  dollars. 

AVISMA  argues  that  it  would  be 
impossible  for  the  Department  to 
properly  account  for  variables  such  as 
exchange  rates  and  currency  reform. 
Further.  AVISMA  notes  that  once  an 
input  is  priced  in  U.S.  dollars,  the 
inflation  rate  in  Brazil  becomes 
irrelevant. 

Department's  position:  We  agree  with 
AVISMA.  It  is  not  necessary  or 
appropriate  to  make  adjustments  to 
these  U.S.  dollar  values  for  Brazilian 
inflation.  Moreover,  because  we  do  not 
know  the  dates  or  exchange  rates  used 
to  convert  these  values  into  dollars,  we 
could  not  determine  any  such 
adjustment.  In  addition.'because  the 
data  contained  in  the  UN  Trade 
Statistics  is  nearly  contemporaneous 
with  the  review  period,  the  effect  of  any 
dollar  inflation  adjustment  would  likely 


be  small.  See  Magnesium  Final 
Determination.  Comment  16,  at  16449. 

CbiTunenf  14:  At  verification, 
AVISMA  sUted  that  it  routinely 
discards  the  source  dociunentation  for 
its  material  flow  ledgers  after  three 
months.  TIMET  argues  that  the 
Department  should  instruct  AVISMA 
not  to  discard  this  documentation  for 
future  verifications. 

AVISMA  states  that  it  is  now  aware  of 
the  importance  of  maintaining  the 
source  documentation  for  its  material 
flow  ledgers,  and  has  no  problem  with 
the  suggestion. 

Department's  position:  We  agree  with 
TIMET  and  advise  AVISMA  to  maintain 
the  source  documentation  for  its 
material  flow  ledgers  for  purposes  of 
verification. 

Final  Results  of  Review 

As  a  result  of  the  comments  received, 
we  have  revised  our  preliminary  results 
and  determine  that  the  following 
margins  exist: 


Manufacturer/ 
exporter 

Review  period 

Margin 
(percent) 

Russia-wide 
rate  

Cometals,  Irx:. 

Interlink  Met- 
als & 
Chemicais 

8/1/94-7/31/95 
8/1/94-7/31/95 

8/1/94-7/31/95 

83.96 
28.31 

0.00 

The  Department  shedl  determine,  and 
the  US  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  normal  value  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirement  will  be  effective  for  all 
shipments  of  titanium  sponge  from 
Russia  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  ■751(a)(1)  of  Lhe  Act: 
(1)  The  cash  deposit  rate  for 
merchandise  manufactured  and 
exported  to  the  United  States  by 
AVISMA  will  be  the  Russia-wide  rate 
established  in  these  final  results  of 
review;  (2)  the  cash  deposit  rate.s  for 
merchandise  manufactured  by  AVISMA 
and  exported  to  the  United  States  by 
Interlink  or  Cometals  will  be  those  rates 
established  for  Interlink  or  Cometals  in 
these  final  results  of  review;  (3)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  LTFV 
investigation  or  a  previous  review  and 
have  a  separate  rate,  the  cash  deposit 
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rate  will  continue  to  be  the  moat  recent 
rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate:  (4)  for  Russian 
manufacturers  or  exporters  not  covered 
in  the  LTFV  investigation  or  in  this  or 
prior  administrative  reviews,  the  cash 
deposit  rate  will  continue  to  be  the 
Russia-wide  rate;  and  (5)  the  cash 
deposit  rate  for  non-Russian  exportera  of 
subject  merchandise  from  Russia  that 
were  not  covered  in  the  LTFV 
investigation  or  in  this  or  prior 
administrative  reviews  will  be  the  rate 
applicable  to  the  Russian  supplier  of 
that  exporter.  These  deposit  rates,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26(b)  to 
Gle  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  review  of  their  responsibility 
concerning  the  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  converaion  to  judicial  protective 
order  is  bereby  requested.  Failure  to 
comply  with  tbe  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  November  B.  1996 
Robert  S.  LaRusM. 
Acting  Assistant  Secretary  for  Import 
Administration 
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North  American  Free  Trade  Agreement 
Article  1904  BInattonal  Panel  Reviews: 
Applications  of  Individuals  To  Serve 
on  Bt  national  Dispute  Settlement 
Panels  for  Review  of  Antidumping  and 
Countervailing  Duty  Matters 

AQENCY:  Department  of  Commerce, 
International  Trade  Administration. 
NAFTA  Secretariat,  U.S.  Section. 


ACTION:  Invitation  for  applications  from 
U.S.  candidates  for  nomination  to  the 
roster  of  persons  eligible  to  serve  on 
binational  panels  convened  to  review 
antidumping  and  countervailing  duty 
mattera  under  Chapter  19  of  the  Nortb 
American  Free  Trade  Agreement. 

SUMMARY:  Chapter  19  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  provides  for  the  establishment 
of  a  roster  of  individuals,  unaffiliated 
with  the  U.S.,  Canadian  or  Mexican 
Governments,  who  are  willing  to  serve 
on  binational  p>anels  convened  to 
review:  (1)  Final  determinations  in  U.S., 
Canadian  or  Mexican  antidumping  or 
countervailing  duty  (AD/CVD) 
proceedings  involving  imprarts  from 
other  countries  party  to  NAFTA;  and  (2) 
amendments  to  a  NAFTA  Party's 
antidumping  or  countervailing  duty 
statutes.  This  notice  invites  applications 
from  U.S.  citizens  wishing  to  be 
considered  for  inclusion  on  the  roster  of 
candidates  eligible  to  be  selected  to 
serve  on  such  panels  and  summarizes 
eligibility  criteria  for  roster  members 
and  panelists. 

DATES:  Eligible  citizens  are  encouraged 
to  apply  by  November  22.  1996  to  be 
considered  for  nomination  to  the  roster 
in  January  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  the  form 
of  the  application,  contact  Sybia 
Harrison,  Legal  Assistant,  Office  of  the 
General  Counsel,  Office  of  the  U.S. 
Trade  Representative  (USTR)  at  (202) 
395-3432.  For  information  concerning 
Chapter  19  br  the  duties  involved, 
contact  Amelia  Forges,  Senior  Counsel 
for  LHspute  Settlement,  USTR.  (202) 
395-7305,  or  James  R.  Holbein,  U.S. 
Secretary,  NAFTA  Secretariat  (202) 
482-5438. 

SUPPI.EMENTARY  INFORMATXM: 

(1)  Review  of  AO/CVD  Determinations 

Chapter  19  of  NAFTA  does  not  affect 
the  ri^t  of  NAFTA  Parties  (Canada, 
Mexico  and  the  United  States)  to  impose 
antidumping  or  countervailing  duties  in 
accordance  with  their  national  laws, 
including  against  products  of  other 
NAFTA  Parties.  Final  administrative 
determinations  under  those  laws  are 
subject  to  review  by  binational  panels, 
rather  than  by  national  courts,  if 
requested  by  an  appropriate  U.S., 
Canadian  or  Mexican  party  to  the 
proceeding,  to  the  extent  that  such 
determinations  involve  products  of  a 
NAFTA  Party.  Binational  panels  decide 
whether  such  determinations  are  in 
accordance  with  tbe  relevant  national 
law.  using  the  standard  of  review  that 
would  have  been  applied  by  a  national 


court  in  such  circumstances.  A  panel 
may  uphold  the  determination  or 
remand  it  to  the  national  administering 
authority  for  action  not  Inconsistent 
with  the  panel's  dedaion.  Panel 
decisions  may  be  reviewed  in  specific 
drctmistances  by  a  binational 
"Extraordinary  Challenge  Committee" 
composed  of  current  and  former  judges. 
The  United  States,  Canada  and  Mexico 
are  obligated  under  Chapter  19  to  give 
effect  to  final  panel  decisions. 

(2)  Review  of  Amendments  to  AO/CVD 
Statutes 

Chapter  19  also  provides  that  at  the 
request  of  the  United  States,  Canada  or 
Mexico,  a  binational  panel  will  review 
and  issue  a  declaratory  opinion 
concerning  whether  an  amendment  to 
another  NAFTA  Party's  AD/CVD  statues 
made  after  entry  into  force  of  the 
NAFTA  is  inconsistent  with  the 
provisions  of  the  General  Agreement  on 
Tariffs  and  Trade  (GATT),  the  GATT 
Antidumping  or  Subsidies  Codes,  any 
successor  agreements  to  which  all  three 
Parties  are  a  party,  or  the  object  and 
purposes  of  the  NAFTA. 

Composition  of  Panels 

Chapter  19  provides  for  the 
development  of  a  roster  of  at  least  75 
potential  panelists,  with  each 
government  selecting  at  least  25 
individuals.  A  separate  five-peraon 
panel  will  be  formed  for  each  review  of 
an  AD/CVD  administrative 
determination  or  statutory  amendment. 
To  form  a  panel,  the  two  governments 
involved  will  each  appoint  two 
panelists,  normally  by  drawing  upon 
individuals  from  the  roster.  If  the 
governments  cannot  agree  upon  the  fifth 
panelist,  they  will  decide  by  lot  which 
of  them  shall  select  the  fifth  panelist 
from  the  roster.  The  majority  of 
individuals  on  each  panel  must  be 
lawyers  in  good  standing,  and  the  chair 
of  the  panel  must  be  a  lawyer. 

Criteria  for  Eligibility 

Chapter  19  sets  out  a  number  of 
criteria  for  determining  the  eligibility  of 
individuals  to  be  included  on  the  roster. 
Roster  membera  must  be  U.S.,  Canadian 
or  Mexican  citizens,  and  must  be  of 
good  character  and  of  high  standing  and 
repute.  They  are  to  be  chosen  strictly  on 
the  basis  of  their  objectivity,  reliability, 
sound  judgment  and  general  famiUarity 
with  international  trade  law.  Panelists 
may  not  be  affiliated  with  any  of  the 
three  governments. 

Judges  and  retired  judges  are 
particulary  encouraged  to  appy. 
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Selection  Criteria  and  Procedures 

Section  402  of  the  NAFTA 
Implementation  Act  and  the 
accompanying  Statement  of 
Administrative  Action  establish  U.S. 
implementing  procedures  and 
requirements  for  the  selection  of  U.S. 
membera  of  the  roster.  Section  402 
provides  that  U.S.  roster  members  are  to 
be  selected  in  accordance  with  the 
eligibility  criteria  set  out  in  Chapter  19 
of  the  NAFTA  and  without  regard  to 
political  affiliation.  Individuals  who 
would  have  a  conflict  of  interest  in  the 
exercise  of  the  duties  of  a  panelist  will 
not  be  selected  as  roster  members. 

Under  section  402,  an  interagency 
group,  chaired  by  the  United  States 
Trade  Representative  (the  USTR)  must 
prepare  a  list  of  candidates  qualified  to 
be  chosen  by  the  United  States  as  roster 
membera.  After  consulting  vfith  the 
Senate  Committee  on  Finance  and  the 
House  Committee  on  Ways  and  Means 
in  accordance  with  the  requirements 
and  schedule  set  out  in  section  402,  the 
USTR  will  select  the  final  list  of  U.S. 
candidates  to  serve  on  the  roster. 

Remuneration 

Panelists  will  be  remunerated  at  the 
rate  of  400  Canadian  dollara  per  day 
(approximately  US5300  at  current 
exchange  rates)  for  each  day  of  actual 
service,  if  they  are  chosen  to  serve  on 
a  panel. 

Procedures  for  Applications 

Applications  must  be  typewritten  and 
submitted  along  with  12  copies  by 
November  22.  1996  to:  Section  402 
Committee.  Room  223.  Office  of  the 
General  Counsel.  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  N.W.,  Washington,  D.C.  20506. 
Applications  should  be  headed 
"Application  for  Inclusion  on  NAFTA 
Chapter  19  Roster  on  Panelists"  and 
must  include  the  following  information: 

1.  Name  of  the  applicant. 

2.  Business  address,  telephone 
number  and,  if  available,  fax  number. 

3.  Citizenship(s). 

4.  Current  employment,  including 
title,  description  of  responsibility,  and 
name  and  address  of  employer. 

5.  Relevant  education  and 
professional  training. 

6.  Spanish  language  fluency,  written 
and  spoken. 

7.  Post-education  emplojrment 
history,  including  the  dates  and  address 
of  each  prior  position  and  a  summary  of 
responsibilities. 

8.  Relevant  professional  affiliations 
and  certifications,  including  current  bar 
admissions,  if  any. 

9.  A  list  and  copies  of  publications, 
testimony  and  speeches,  concerning 


subsidies  or  antidumping  or 
countervailing  duty  law.  Judges  or 
former  judges  should  list  relevant 
judicial  decisions. 

10.  Simmiary  of  any  current  and  past 
employment  by.  or  consulting  or  other 
work  for.  the  U.S.,  Canadian  or  Mexican 
Governments. 

11.  The  names  and  nationalities  of  all 
foreign  principals  for  whom  the 
applicant  is  ciirrently  or  has  previously 
been  registered  pursuant  to  the  Foreign 
Agents  Registration  Act,  22  U.S.C.  611 
et  seq.,  and  the  dates  of  all  registration 
periods. 

12.  List  of  proceedings  brought  under 
U.S.,  Canadian  or  Mexican  antidumping 
or  countervailing  duty  laws  regarding 
imports  of  U.S..  Canadian  or  Mexican 
products  in  which  applicant  advised  or 
represented  (for  example,  as  consultant 
or  attorney)  any  U.S.,  Canadian  or 
Mexican  party  to  such  proceeding  and, 
for  each  such  proceeding  listed,  the 
name  and  coimtry  of  incorporation  of 
such  party. 

13.  A  short  statement  of  qualifications 
and  availability  for  service  on  Chapter 
19  panels,  including  information 
relevant  to  the  applicant's:  (a) 
familiarity  with  international  trade  law; 
and  (b)  willingness  and  ability  to  make 
time  commitments  necessary  for  service 
or  panels. 

14.  Names,  addresses,  telephone  and, 
if  available,  fax  number  of  three 
individuals  willing  to  provide 
information  to  USTR  concerning  the 
applicant's  qualifications  for  service, 
including  the  applicant's  familiarity 
with  international  trade  laws,  character, 
reputation,  reliability,  and  judgment. 

Note:  Information  provided  by  applicants 
in  response  to  the  above  questions  will  be 
used  by  the  interagency  group  for  the 
purpose  of  initial  screening  of  candidates. 
Further  information  regarding  financial 
interest  and  affiliations  may  be  requested 
from  prospective  candidates  at  a  later  stage 
of  the  selection  process  for  purposes  of 
assessing  conflicts  of  interest,  and  the 
appearance  of  such  conflicts,  in  respect  to 
service  on  panels.  Individuals  selected  as 
roster  members  may  be  required  to  make 
additional,  specific  disclosures  in  regard  to 
conflicts  and  appearance  of  conflicts  in 
connection  with  their  appointment  to 
particular  panels.  Copies  of  publications  and 
speeches  submitted  under  item  8  above  will 
be  returned  to  the  applicant  upon  request. 
Information  submitted  will  be  subject  to 
public  disclosure.  Any  information  that 
should  not  be  disclosed  to  the  public  should 
be  clearly  indicated  as  such  on  each  page  of 
the  submission. 

Current  Members 

Current  members  of  the  Chapter  19 
roster  who  are  interested  in  continuing 
to  serve  on  Chapter  19  panels  should 
provide  any  updated  ii^ormation  in 


response  to  this  notice.  Current 
membera  who  are  no  longer  interested 
in  serving  on  panels  should  notify 
USTR  so  that  they  can  be  removed  from 
the  list.  Individuals  who  have 
previously  applied  but  have  not  been 
selected  for  a  final  candidate  list  may 
reapply. 

False  Statements 

Pureuant  to  section  402(c)(5)  of  the 
Act,  false  statements  by  an  applicant  to 
USTR  regarding  their  personal  or 
profiessional  quahfication,  or  financial 
or  other  relevant  interest,  which  bear  on 
the  applicant's  suitability  for  placement 
on  rosters  and  appointment  to  panels 
are  subject  to  criminal  sanctions  under 
18  U.S.C.  1001. 

Dated:  October 23. 1996. 
James  R.  Holbein. 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  96-29316  Filed  11-14-96;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

Public  Meeting  on  a  National  Council 
for  l.aboratory  Accradltatton  (NACLA) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  to  discuss  a  proposal  to 
establish  a  National  Council  for 
Laboratory  Accreditation  (NACLA).  The 
ACIL  (formerly  American  Coimcil  of 
Independent  laboratories),  the  American 
National  Standards  Institute  (ANSI),  and 
the  National  Institute  of  Standards  and 
Technology  (NIST)  organized  and  have 
been  co-sponsoring  an  informal 
Laboratory  Accreditation  Working 
Group  (LAWG)  with  the  aim  of  r^ucing 
inefficient  duplication  of  accreditation 
requirements.  The  LAWG  now  seeks 
consensus  to  implement  a  unified  and 
comprehensive  U.S.  infrastructure  to 
meet  national  laboratory  accreditation 
needs  in  both  the  public  and  private 
sectore.  All  interested  parties  are  invited 
to  attend  this  meeting  and  to  participate 
in  discussions  of  proposed 
iinplementation  plans. 

"The  proposed  organization  is 
intended  to  serve  as  an  infrastructure 
with  broad  U.S.  acceptance  that 
provides  uniform  procedures  for 
accreditation  and  recognition  of 
laboratory  competence  in  product 
testing  or  calibration.  Meeting 
participants  will  have  an  opportunity  to 
review  and  discuss  docimients  and 
concepts  developed  as  a  basis  for 
realizing  and  implementing  a  more 
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effective  US.  laboratory  accreditation 
infrastructure.  This  infrastructure  will 
foster  national  and  international 
recognition  and  will  effectively  reduce 
the  current  duplication  and  unnecessary 
costs  uf  laboratory  accreditation. 
DATES:  The  meeting  will  take  place  on 
Tuesday.  January  7.  1997.  at  9:00  a.m. 
AOORESSES:  The  meeting  will  be  held  in 
the  Green  Auditorium  at  the  national 
Institute  of  Standards  and  Technology, 
Caithersburg,  Maryland. 

To  obtain  a  registration  form  to  attend 
the  meeting,  or  for  further  information, 
interested  parties  are  requested  to 
contact  Mrs.  )udith  Baker  at  NIST. 
telephone  (301)  975-4000,  facsimile 
(301)  963-2871,  e-mail  bakei^nist.gov. 
The  registration  fee  is  expected  to  be 
$60 

fOn  FURTHER  INFORMATKJN  CONTACT: 
For  technical  content  contact  Belinda 
Collins,  Director.  Office  of  Standard 
Services,  telephone  (301)  975-^000, 
facsimile  (301)  963-2871,  e-mail 
bc:ollins®nist.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  LAWG.  consisting  of  the  three 
original  sponsoring  organizations  joined 
by  other  representatives  of  government 
and  private  sector  users  of  laboratory 
accreditation,  accreditors  and 
laboratories,  undertook  preliminary 
planning  for  NACLA  based  on  inputs 
from  a  variety  of  sources  concerned 
with  laboratory  accreditation.  After 
evaluating  problems,  surveying  needs, 
and  identifying  key  issues,  the  LAWG 
drafted  a  "Proposed  Structure  for  the 
National  Council  for  Laboratory 
Accreditation"  which  contains  a  plan 
for  establishing  and  implementing 
NACLA.  It  is  anticipated  that  NACLA 
will  be  established  and  incorporated  by 
representatives  of  the  U.S.  private 
sector,  but  that  governmental  agencies 
will  subsequently  participate  actively  to 
derive  beneTit  for  themselves  and  for  the 
nation's  economic  well-being. 

The  "Proposed  Structure  for  the 
National  Council  for  Laboratory 
Accreditation,"  which  will  be  published 
in  a  later  Federal  Ragiater  notice  prior 
to  the  meeting,  includes  organizational 
and  operational  concepts  to  satisfy  the 
needs  identified  by  public  and  private 
sector  organizations. 

An  earlier  public  fortun  was  held  in 
October  1995  and  reported  in  NIST 
Special  Publication  902.  "Proceedings 
of  the  Open  Forum  on  Laboratory 
Accreditation  at  the  National  Institute  of 
Standards  and  Technology,  October  13. 
1995."  At  that  meeting,  representatives 
of  accreditors,  laboratories,  and  users  of 
laboratory  accreditation  from  industry 


and  government  agreed  that  a  unified 
national  system  is  eaeential  to  satisfy 
domestic  economic  requirements  and  to 
facilitate  trade.  It  was  agreed  that  any 
infrastructure,  to  be  successful,  must  be 
acceptable  to  all  affected  parties.  It  was 
also  agreed  that,  for  any  given  product, 
the  goal  is  one  test  by  a  laboratory 
accredited  by  a  competent  authority, 
with  the  results  accepted  nationally, 
and  even  globally.  The  essential  concept 
was  put  forth  in  the  challenges  raised  by 
the  National  Research  Council  study  of 
Standards,  Conformity,  Assessment  and 
Trade,"*   *   *  domestic  policies  and 
procedures  for  assessing  conformity  of 
products  and  processes  to  standards 
require  urgent  improvement."  The 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (Pub.L.  104- 
113),  charges  NIST  with  coordinating 
Federal,  state  and  local  conformity 
assessment  activities  with  those  of  the 
private  sector  to  eliminate  unnecessary 
duplication  and  complexity.  The 
planned  NACLA  activities  respond  to 
this  challenge. 

ACIL.  ANSI,  and  NIST  are 
cosponsoring  another  Public  Forum  on 
fanuary  7.  1997,  on  establishing  the 
National  Council  for  Laboratory 
Accreditation;  to  describe  the  initial 
plans:  discuss  issues  for  implementing 
efficient  and  appropriate  accreditation 
procedures:  and  to  provide  for 
reciprocity  in  mutual  recognition  of 
laboratory  competence.  NACLA  aims  to 
address  the  wridely  recognized  need  to 
eliminate  unnecessary  burdens  of 
laboratory  accreditation  by  a 
streamlined  system  that  eliminates 
current  duplication  in  laboratory 
accreditation  and  to  reduce  costa.  The 
LAWG  seeks  to  achieve  consensus  on 
the  plaiuiing  documents  so  that  an 
organization  which  reflects  national 
priorities  and  needs  can  be  established 
by  the  private  sector  parties  at  interest 
with  broad  governmental  participation 
and  supf>ort.  All  organizations  and 
individuals  concerned  with  laboratory 
accreditation  are  invited  to  attend  and 
to  express  their  views. 

On  January  7, 1997.  participants  are 
encouraged  to  join  in  an  op>en  exchange 
of  ideas  and  to  comment  on  the 
proposed  establishment  of  NACLA. 
Specific  topics  include  discussion  of 
NACLA  p'lrposes  and  functions, 
operational  procedures  and  processes, 
composition  of  a  Board  of  Directors, 
Stakeholders)  Committees  and  their 
scope.  Secretariat,  membership,  and 
other  issues  leading  to  "one-stop- 
shop  ping  '  in  testing  and  laboratory 
accreditation. 


Dated:  November  12, 1996. 
SaaiMl  Kraaer, 
Associate  Diwctor. 

|FR  Doc  9fr-2«378  Filed  11-14-96;  8:45  am) 
ooot  3aia-i»-« 


Natlooal  Octantc  and  Atmospharlc 
Administration 

p.D.  1106MA] 

Quif  Of  Maxico  Rahary  Managamant 
Council;  Public  Maatlng 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the 
Standing  and  Special  Reef  Fish 
Scientific  and  Statistical  Committee 
(SSC). 

DATES:  The  meeting  will  be  held  on 
December  9, 1996.  from  8:00  a.m.  to 
5:00  p.m..  and  on  December  10,  1996, 
from  8:00  a.m.  to  4:00  p.m. 
AOORESSES:  The  meetings  v«rill  be  held  at 
the  Doubletree  Guest  Suites  Hotel,  4400 
West  Cypress  Street.  Tampa,  FL  33607; 
telephone:  813-873-8675. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard.  Suite  331, 
Tampa,  FL  33609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Atran,  Population  Dynamics 
Statistician;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  Reef 
Fish  SSC  will  review  Reef  Fish  Stock 
Assessment  Panel  (RFSAP)  and 
Socioeconomic  Panel  (SEP)  reports 
regarding  a  new  stock  assessment  for 
vermilion  snapper,  an  update  of  the 
1995  stock  assessment  for  red  snapper, 
a  stock  assessment  for  greater 
amberjack,  and  discussions  regarding 
biological  information  and  landings  data 
for  other  amberjack  species.  The  SSC 
will  review  any  recommendations  of  the 
RFSAP  and  SEP  regarding  allowable 
biological  catch  (ABC)  ranges  for  these 
species,  and  they  may  develop 
recommendations  of  ABC  or  total 
allowable  catch  (TAG)  for  submission  to 
the  Council.  The  SSC  may  also 
recommend  future  data  gathering  and 
research  needs. 

Under  the  Reef  Fish  Fishery 
Management  Plan's  (FMP)  framework 
procedure  for  setting  TAC,  when  an 
ABC  range  has  been  specified,  the 
Council  may  implement  through  a 
regulatory  amendment  a  TAC,  which  is 
then  allocated  between  the  recreational 
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and  commercial  sectors,  and  quotas,  bag 
limits,  size  limits,  and  other  measures 
needed  to  attain  TAC.  If  an  ABC  range 
and  TAC  are  not  specified,  the  Council 
must  use  the  more  lengthy  process  of  a 
full  plan  amendment  to  implement  any 
changes  to  management  measures. 

The  SSC  will  also  review  an  options 
paper  for  development  of  an 
amendment  to  the  FMP  for  Reef  Fish 
Resources  of  the  Gulf  of  Mexico, 
regarding  development  of  a  red  snapper 
license  limitation  system.  The  issues 
include  basic  ijiitial  allocation  and 
bycatch  provisions,  licenses  issued  to 
persons  or  vessels,  historical  captains, 
transferability  of  licenses,  number  of 
licenses  that  can  be  owned  by  one 
entity,  transferability  of  landing  records 
related  to  initial  eligibility  for  licenses, 
fishing  season  dates,  duration  of  license 
limitation  system,  allocation  of  a 
portion  of  the  conunercial  quota  for 
bycatch  during  closed  season,  and 
appeals  board  for  license  eligibihty.  The 
options  paper  also  contains  alternatives 
regarding  the  harvest  of  reef  fish  in  traps 
other  than  fish  traps. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  laioguage  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  2, 1996. 

Dated:  November  7, 1996. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  96-29244  Filed  11-14-96;  8:45  am] 

BILLMO  CODE  361»-22-F 


p.D.  1105968] 

Gulf  Of  Mexico  Fishery  Rtanagement 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Coimcil)  will 
convene  a  public  meeting  of  the  Red 
Snapper  Advisory  Panel  (AP). 
DATES:  This  meeting  will  be  held  on 
December  11, 1996,  firom  8:00  a.m.  to 
4:00  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Doubletree  Guest  Suites  Hotel,  4400 
West  Cypress  Street,  Tampa,  FL  33607; 
telephone:  813-873-8675. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil,  5401 


West  Kennedy  Boulevard,  Suite  331, 
Tampa,  FL  33609. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Atran.  Population  Dynamics 
Statistician;  telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
the  Reef  Fish  Stock  Assessment  Panel 
(RFSAP)  and  Socioeconomic  Panel 
(SEP)  reports  regarding  a  new  stock 
assessment  for  vermilion  snapper,  an 
update  of  the  1995  stock  assessment  for 
red  snapper,  and  discussions  regarding 
biological  information  and  landings  data 
for  amberjack  species.  The  AP  will 
review  any  recommendations  of  the 
RFSAP  and  SEP  regarding  allowable 
biological  catch  (ABC)  ranges  for  these 
species,  and  they  may  develop 
recommendations  of  ABC  or  total 
allowable  catch  (TAC)  for  submission  to 
the  Council.  The  AP  may  also 
recommend  future  data  gathering  and 
research  needs. 

Under  the  Reef  Fish  Fishery 
Management  Plan's  fi'amework 
procedure  for  setting  TAC,  when  an 
ABC  range  has  been  specified,  the 
Council  may  implement  through  a 
regulatory  amendment  a  TAC,  which  is 
then  allocated  between  the  recreational 
and  conmiercial  sectors,  and  quotas,  bag 
limits,  size  limits,  and  other  measures 
needed  to  attain  TAC.  If  an  ABC  range 
and  TAC  are  not  specified,  the  Coimcil 
must  use  the  more  lengthy  process  of  a 
full  plan  amendment  to  implement  any 
changes  to  management  measures. 

The  AP  is  comprised  of  fishermen  and 
other  user  groups  who  advise  the 
Council  on  fishery  issues. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  4, 1996. 

Dated:  November  7, 1996. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  96-29245  Filed  11-14-96;  8:45  am] 
BILUNQ  CODE  36ie-22-F 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Mada  Fiber  Textile 
Products  Produced  or  Manufactured  in 
FIJI 

November  8, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  November  14,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  ^e  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Categories  338/ 
339/638/639  and  sublimit  for  338-S/ 
339-S/638-S/639-S  are  being  increased 
for  carryover  and  carryforward, 
respectively. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19. 1995).  Also 
see  61  FR  3003.  published  on  January 
30.  1996;  and  61  FR  15925,  published 
on  April  10,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and 
Clothing,  but  are  designed  to  assist  only 
in  the  implementation  of  certain  of  their 
provisions. 
TroyRCribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreenents 

November  8, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
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0««r  Conuniuioner.  This  diractive 
unands.  but  doas  not  cancat,  tha  diractiva 
iasuad  to  you  on  January  24.  19M.  aa 
amanded  on  April  S.  1996.  by  tha  Giainnan, 
Commiltaa  far  tha  Implamentation  of  Taxtila 
Agreamants.  That  diractiva  concams  imports 
of  cartain  cotton  and  man-mada  Rbar  taxtila 
products,  producad  or  manuhcturad  in  Fiji 
and  exportad  during  tha  twelva-month 
pariod  which  bagan  on  January  1.  1996  and 
axtands  through  Dacamber  31,  1996. 

Effactiva  on  November  14.  1996,  you  are 
directed  to  increase  tha  limits  for  the 
following  categorias,  as  provided  for  under 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Category 

AdjusM  tvMlve-monlh 

Hmit< 

338/339/638/639 

1.202,776  dozen  of 
which  not  more  than 
960.257  rln/en  shall 
be  in  Categories 
338-S/339-S/636- 
S/B3»-S'. 

<  The  limits  have  not  been  adjusted  to  ao 
cour\t  tor  any  imports  exported  after  December 
31.  1996. 

2  Category 
6103.22.OOSO. 
6106.90.8010, 
611020.2040 
6112.11  0030 
330-S;  onty 
6104.29.2049. 
6106.90.2510. 
6110.20.1030. 
6110.90.9070. 


338-S:     only 
6105.10.0010 
6109.10.0027 
6110.20.2065. 


HTS  nunnbers 
6106.10.0030, 
6110.20.1025, 
6110.90.9068, 


and    6114.20.0005;    Category 
6104.22.0060, 


HTS  numbers 
6106.10.0010, 
6106.90.3010. 
6110.20.2045. 
6112.11.0040, 


6106.10.0030. 
6109  10.0070, 
8110.20.2075, 
6114.20.0010 
and  6117  90.9020;  Category  638-S  aN  HTS 
numbers  except  6109.90.1007.  6109.90.1009. 
6109.90.1013  and  6109.90.1025;  Category 
639-S:  all  HTS  numbers  except 
6109.90.1050.  6109.90.1060.  6109.90.10ife 
and  6109.90.1070. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determmed  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.SC553(a)(l). 

Sincerely. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implespentation 
of  Textile  Agreements. 

|FR  Doc. 96-29271  Filed  11-14-96;  8:45  am) 
aajJNQcooc  isio-on-# 


Ad)ustm«nt  of  Import  Restraint  Umlts 
for  Certain  Cotton.  MM>-Made  Filler, 
Silk  Blend  and  Otfier  Vegetable  Fiber 
Textiee  and  Textile  Products 
Produced  or  Manufactured  In  Hong 
Kong 

November  8.  1996. 
AQCNCY:  Committee  for  the 
linpiementation  of  Textile  Agreements 
(OTA). 

ACTKM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECnVf  DATE:  November  14.  1996. 


FOR  FUfmCR  INFORMATION  CONTACT: 
Janet  Heinzan.  Internationa]  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPI^MENTAAY  MFOMIATKM: 

Autfaority:  Executive  Qrder  11651  of  March 
3. 1972.  aa  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  ^fl  and  cany  forward 
used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Regiater  notice  60  PR  65299, 
published  on  December  19,  1995).  Also 
see  60  PR  66266,  published  on 
December  21.  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  Implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  HL  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittea  Ibr  tha  Implenientatlon  of  Textile 
Agreanents 

November  8,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20329 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  15,  1995.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  Fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  1996  and  extends 
through  December  31.  1996. 

Effective  on  November  14, 1996.  you  are 
directed  to  adjust  the  limits  for  the  folloniring 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 


Grotpl 

200-229,300-^26. 
360-369.400- 
414,464-469, 
600-629  and  665- 
670,  as  a  group. 

Subtevelin  Group  I 

218/225/317/326 


Qro(4>ll 

237,  239.  330-350. 
431-450  and  630- 
669.  as  a  group. 

Subtevels  in  Group  II 

239 

,331  

347/348 


359(1 )« (coveralls, 

overalls  and 

jumpsuits). 

445/446 

638/639 

648 


659(1)  "(coveralls, 
overalls  and 
jumpsuits). 

Within  Group  II  sub- 
group 

336 

342 

351  

636 

642 

651  

Group  III 

831-844  and  847- 
859.  as  a  group. 


Adiustod  twetve-month 


227,637.870  square 
meters  aqui^JenL 


70.061 .523  square 
meters  of  which  not 
more  than  3.915.484 
square  meters  shaM 
tw  in  Category 
21 8(1)  3  (yam  dyed 
fabric  other  than 
denim  and  jac- 
quard). 

851 ,71 3,396  square 
meters  equi^itenL 


5.242.598  kilograms. 

4,133.486  dozen  peirs. 

6.710,726  dozen  of 
which  not  more  than 
6,621.062  dozen 
shall  be  in  Cat- 
egories 347-W/348- 
W  >;  and  not  more 
than  5,017,693 
dozen  shaN  be  in 
Category  348-W. 

810,432  Idiograms. 


1.344.077  dozen. 

4.801 .782  dozen. 

1,108,009  dozen  of 
which  not  more  then 
1,131,740  dozen 
ShaM  be  in  Category 
648-W*. 

656,038  kilogranns. 


223,246  dozen. 
557,009  dozen. 
1 .206,358  dozen. 
295,749  dozen. 
226,606  dozen. 
300,353  dozen. 

42,743,440  square 
meters  equK/alent 


'  The  limits  have  not  been  adjusted  to  ac-* 
count  for  any  imports  exported  after  December 
31.1995. 

^Category  218(1):  all  HTS  nurTt>ers  except 
5209.42.0060,  5209.42.0080,  5211.42.0060. 
52 1 1 .42.0080.  561 4.32.001 5  and 

5616.43.0015. 
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3  Category    347-W:    only    HTS    numbers 
6203.19.10^.    6203.19.9(»0.    6203.22.3020. 
6203.42.4005. 


620322.3030. 
6203.42.4015. 
6203.42.4045. 
6203.49.8020, 
6211.20.3810 
348-W:  only 
6204.19.8030, 
6204.29.4034, 
6204.62.4010. 
6204.62.4040. 
6204.62.4065. 
6210.50.9060, 


621 1 .42.0030  and  6217.90.9050. 


6203.42.4010, 
6203.42.4035, 
6203.42.4060. 
6211.20.1520, 
6211.32.0040;  Category 
numbers  6204.12.0030. 
6204.22.3050. 
6204.62.4005. 
6204.62.4030, 
6204.62.4055. 
6204.69.9010, 
6211.20.6810, 


6203.42.4025. 

6203.42.4050. 

6210.40.9033, 

and 

HTS 

6204.22.3040, 

6204.62.3000. 

6204.62.4020. 

6204.62.4050. 

6204.69.6010, 

621150.1550, 


*  Category 
6103.42.2625, 
6104.69.8010, 
6203.42.2010, 
6211.32.0010. 
6211.42.0010. 

'Category 
620423.0040, 
620429.2025, 
6204.63.3000, 
6204.63.3532. 
6204.692530, 
6204.69.6030, 
6211.20.1555. 
and  6217.90.9060. 

•Category    659(1):    only 
610323.0055,    6103.43.2020. 


359(1):    only    HTS    numbers 

6103.49.8034,    6104.62.1020, 

611420.0048.    611420.0052, 

6203.422090,    6204.622010, 

6211.32.0025  and 


648-W:  only 
620423.0045, 
620429.4038, 
6204.63.3510, 
6204.63.3540. 
6204.692540, 
6204.69.9030. 
621120.6820. 


6103.49.2000, 
6104.63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010, 
6211.43.0010. 


6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010. 
6204.69.1010 


6211.33.0017 


HTS  numbers 
6204292020, 
6204.632000. 
6204.63.3530, 
6204.692510. 
6204.692560, 
6210.50.5035, 
6211.43.0040 

HTS  numt)ers 
6103.432025, 
6104.63.1020, 
6104.69.8014. 
6203.432010, 
6203.49.1090, 
6210.10.9010. 


and 


The  Ck>mmittee  for  the  Implementation  of 
Textile  Agreements  has  detemiined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  96-29269  Filed  11-14-96;  8:45  am] 
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Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products  and  Silk 
Blend  and  Other  Vegetable  Fiber 
Apparel  Produced  or  Manufactured  in 
Malaysia 

November  8, 1996. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  Lntemational  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 


(202)  927-6712.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  swing,  carryover  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62394,  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  8,  1996. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1995,  by  the 
Chairman,  (k>mmittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufoctured  in 
Malaysia  and  exported  during  the  twelve- 
month pieriod  which  began  on  January  1 , 
1996  and  extends  through  December  31, 
1996. 

Effective  on  November  15, 1996,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Twelve-month  limit ' 

331/631  

2,081 ,302  dozen  pairs. 

336/636 

479,855  dozen. 

338/339 

1221 ,338  dozen. 

341/641  

1,500291  dozen  of 

which  not  more  than 

557,431  dozen  shall 

be  in  Category  341 . 

347/348 

495,673  dozen. 

350/650 

11 8.373  dozen. 

Category 

351/651  

363 

438-W2  

634/635 

638«39 

646/646 

647/648 


Group  II 

201,222-224,229, 
239,  330,  332. 
349.  352-354, 
359-362,  369, 
400-434,  436, 
438-05.  439.  440, 
443,  444,  447, 
448,  459,  464- 
469,600-603, 
606,  607,  618, 
621 ,  622,  624- 
630,  632,  633, 
643,  644.  649, 
652-654,  659, 
665-670,  831- 
834.  836.  838. 
839,  840  and  843- 
859,  as  a  group. 


Twelve-month  Jimit ' 


255,452  dozea 

869,085  numbers. 

14.526  dozen. 

809,495  dozen. 

506.926  dozea 

146.509  dozen. 

1.515.568  dozen  of 
wtiich  not  more  than 
1.082.389  dozen 
shaH  be  in  Category 
647-K3andnot 
more  than  1,082.389 
dozen  shaM  t>e  in 
Category  648-K*. 

50.325,374  square 
meters  equtvalent 


^The  Hmits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,1995. 

2  Category    438-W:    only    HTS    numbers 
610421.0060,    6104.23.0020,    6104.292051. 
6106.20.1020,    6106.90.1010, 
6106.90.2520,    6106.90.3020. 
6109.90.8020,    6110.102080, 


610620.1010, 
6106.90.1020, 
6109.90.1540, 
6110.30.1560, 
6114.10.0040. 

3  Category 
610323.0040, 
610329.1030, 
6103.43.1550, 
6103.49.1060, 
6112.19.1050, 
6113.00.9044. 

^Category 
610423.0032, 
610429.1040, 
6104.63.2025, 
6104.692030. 
6112.12.0060, 


6110.90.9074 


arxj 


647-K:     only 
6103.23.0045, 
6103.431520, 
6103.431570, 
6103.49.8014, 


6112.20.1060 


HTS  numbers 
6103.29.1020, 
6103.431540. 
6103.49.1020. 
6112.12.0050, 


and 


648-K:  only  HTS  numbers 
6104.23.0034,  6104.29.1030. 
610429.2038,  6104.632010, 
6104.63.2030,  6104.632060, 
6104.69.2060.  6104.69.8026, 
6112.19.1060,  6112.20.1070, 
61 13.00.9052  and  61 17.90.9070. 

*  Category  438-0:  only  HTS  numbers 
610321.0050,  6103.23.0025.  6105.20.1000, 
6105.90.1000,  6105.90.8020,  6109.90.1520, 
6110.10.2070,  6110.30.1550,  6110.90.9072, 
61 14.10.0020  and  61 17.90.9025. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.96-29273  Filed  11-14-96:  8:45  am] 
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AdliMtment  of  an  import  Limit  for 
Cartaln  Cotton  Textlie  Products 
Producod  or  Manufactursd  In  Maurttlus 

November  8.  1996 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit 


EFFECTIVE  DATE:  November  15.  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
lennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  US.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPtEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended,  section  204  of  the 
Agricultural  Art  of  1956.  as  amended  (7 
U  S  C-  1854).  Uruguay  Round  Agreements 
Act 

The  current  limit  for  (Categories  338/ 
339  is  being  increased  for  carryforward. 

A  destTiption  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmomzed  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  November  19.  1995).  Also 
see  60  FR  62402.  published  on 
December  6.  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions 
Troy  H.  Cribb. 

Chairwan.  Committet!  for  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  8.  1996 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29,  1995.  by  the 
Chairman.  Oimmittee  for  the  Implementation 
of  Textile  .Agreements  That  dire<  live 
concerns  imports  of  i  ertain  cotton,  wcxil 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  pro<lurts. 
produced  or  maiiufactunid  iii  Mauritius  and 


exported  during  the  twelve-month  period 
which  began  on  January  1.  1996  and  extends 
through  December  31, 1996. 

Effective  on  November  15,  1996.  you  are 
directed  to  incraaM  the  limit  for  Categories 
338/339  to  474,755  doten  <,  as  provided  for 
under  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Gothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely. 
Troy  H.  Cnbb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

|FR  Doc.  96-29272  Filed  11-14-96;  8:45  ami 
WLUNQ  COM  Mi*-on-r 


New  visa  Stamp  for  Cartain  Cotton, 
Wool.  Man  Mads  Fibar,  Silk  Bland  and 
Other  Vagatabta  Rbar  Taxtilaa  and 
Taxtlla  Producta  Producad  or 
Manufactured  in  Maurtttua 

November  12.  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  providing  for 

the  use  of  a  new  export  visa  stamp. 

EFFECTIVE  DATE;  December  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202) 482-4212. 
SUPP1.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Beginning  on  December  1.  1996,  the 
Government  of  Mauritius  will  start 
issuing  a  new  export  visa  stamp  for 
shipments  of  textile  products,  produced 
or  manufactured  in  Mauritius  and 
exported  from  Mauritius  on  or  after 
December  1.  1996.  There  will  be  a  one- 
month  grace  period,  from  December  1. 
1996  through  December  31.  1996. 
during  which  goods  exported  from 
Mauritius  may  be  accompanied  by 
either  the  old  or  new  export  visa  stamp. 
Goods  exported  from  Mauritius  on  or 
after  January  1.  1997  must  be 
accompanied  by  the  new  export  visa 
stamp. 

A  facsimile  of  the  new  visa  stamp  is 
on  file  at  the  U.S.  Department  of 
Commerce.  Office  of  Textiles  and 
Apparel.  14th  and  Constitution  Avenue, 
NW  .  room  3104.  Washington.  DC. 


See  60  FR  62076,  published  on 
December  4. 1995. 
Tray  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conmlttae  for  tbe  Impl—a ntation  of  Taxtils 


'  The  limit  lia*  not  be«Q  sd|uited  to  account  for 
any  import*  exported  after  December  31.  1995. 


November  12. 1996. 
Commissioner  of  Cuttoma. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commiasioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  28. 1995.  by  the 
Chairman.  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
establishes  export  visa  requirements  for 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufiactured 
in  Mauritius. 

Effective  on  December  1, 1996,  you  are 
directed  to  amend  the  November  28. 1995 
directive  to  provide  for  the  use  of  a  new 
export  visa  stamp  issued  by  the  Government 
of  Mauritius  to  accompany  shipments  of 
textile  products,  produced  or  manufactured 
in  Mauritius  and  exported  from  Mauritius  on 
or  after  December  1,  1996. 

Goodi  exported  from  Mauritius  during  the 
period  December  1, 1996  through  December 
31. 1996  may  be  accompanied  by  either  the 
old  or  new  exptort  visa  stamp.  Goods 
exported  from  Mauritius  on  or  after  January 
1,  1997  must  be  accompanied  by  the  new 
expwrt  visa  stamp. 

A  facsimile  of  the  visa  stamp  is  enclosed 
with  this  letter. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  stamp  shall  be  denied  entry  and 
a  new  visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
use  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  96-29348  Filed  11-14-96:  8:45  am) 

BH.UMa  CODE  3S10-O»-F 


Adjustment  of  an  import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  the 
Pfiilipplnes 

November  8,  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Ctistoms  increasing  a 

limit. 

EFFECTtVE  DATE:  November  15,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen.  International  Trade 
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Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPI.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854):  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Category  345  is 
being  increased  by  an  additional  10 
percent  allowance  for  hand-cnx:heted 
items. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62412,  published  on 
December  7, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  R  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Novembers.  1996. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Novembr  30. 1995.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imptorts  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manubctured  in  the 
Philippines  and  exf>orted  during  the  twelve- 
month f)eriod  beginning  on  January  1, 1996 
and  extending  through  December  31. 1996. 

Effective  on  November  15. 1996.  you  are 
directed  to  increase  the  limit  for  Category  345 
to  179.851  dozen ',  as  provided  for  under  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemtier  31.  1995. 


action  fells  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  96-29270  Filed  11-14-96:  8:45  am) 

BILUNQ  COM  3S10-Ofl-F 


Adjustment  of  import  Limits  for  Cartain 
Cotton,  Wool  and  Man-Mada  Fibar 
Taxtiies  and  Textiie  Products 
Producad  or  Manufactured  In  Taiwan 

November  12, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6719.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  special  shift  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmenized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  61  FR  3004,  published  on  January 
30,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  12, 1996. 

Commissioner  of  Customs. 


Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24. 1996,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  January  l,  1996  and  extends 
through  December  31, 1996. 

Effective  on  November  18,  1996,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  textile  agreement  concerning 
textile  products  from  Taiwan: 


Category 

Twelve-month  limit ' 

Group! 

200-224.  225/317/ 

606.699.521  square 

326,  226.  227, 

meters  equivalent 

229,300001/607, 

313-315,  360- 

363,  369-L/670-U 

8702.369-83. 

369-0*,  400-414, 

464-469.600- 

606,611.613/614/ 

615/617,618.619/ 

620.  621-624, 

625/626/627/628/ 

629,  665,  666. 

669-P  6,669-16, 

669-0  ^670-He 

and670-O»,  as  a 

group. 

Sut>levels  in  Group  1 

619/620 

14,405,591  square 

meters. 

625/626/627/628/629 

18.746.075  square 

meters. 

Sut>(evels  in  Group  11 

331  

298.373  dozen  pairs. 

336 

117.920  dozen. 

338/339 

973,1 12  dozen. 

345 

123,212  dozen. 

347/348  

1,535,616  dozen  of 

359-H/659-H^ 

433 

435 

443 

631  

633/634/635  .. 


638/639 
647/648 


wtitch  not  more  than 
1 ,309.866  dozen 
shall  be  in  Cat- 
egories 347-W/348- 

5.080,174  kilograms. 

14,233  dozen. 

26,340  dozen. 

51,021  numbers. 

5,333,818  dozen  pairs. 

1 ,783,990  dozen  of 
which  not  more  ttian 
1 ,047,094  dozen 
shall  be  m  Cat- 
egories 633/634  and 
not  more  tttan 
927,860  dozen  shall 
be  in  Category  635. 

6.644,492  dozen. 

5.404.466  dozen  of 
which  not  more  tfian 
5.141.289  dozen 
shall  be  in  Cat- 
egories 647-W/648- 
W'2. 
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Category 


Withtn  Group  II  Sub- 
group 

342        _ — 

447/448 « 

636 


Twelve-rT»ntti  ttmit " 


228.024  dozen 
21.068  dozen 
405.737  dozen 


'  The  lirrnts  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31    1995 

^Category  870.  Categofy  369-L  onJy  HTS 
nunOers  4202  12  4000.  4202  12  8020. 
4202  12  8060.  4202  92  1500.  4202  92  3015 
and  4202  92  6090.  Cateoorv  670-L  only  HTS 
numbers  4202  12  8030.  4202  12  8070. 
4202  92  3020.  4202  92  3030  and 

4202  92  9026 

'Category  369-S  only  HTS  number 
6307  10  2065 

*  Category  369-0  all  HTS  numbers  excep* 
4202  12  4000.  4202  12  8020,  4202  12  8060. 
4202  92  1 500.  4202  92  301 5.  4202  92  6090 
(Category  369-L).  and  6307  10  2006  (Cat- 
egory 369-S) 

■"Category  669-P  only  HTS  rKirrtoers 
6305  32  0010.     6306  32  0020,     6305  33  0010. 

6305  33  0020  and  6306  39  0000 
"Category     66^  T      only     HTS     numbers 

6306  12  0000.  6306  190010  arxl 
6306  22  9030 

'Category  669-0  all  HTS  numbers  except 
6305  32  0010.    6305  32  0020.    6305  33  0010. 

6305  33  0020  and  6305  39  0000  (Category 
669-P).     6306  12  0000.     6306  19  0010     and 

6306  22  9030  (Category  669-T) 
"Category     670-H      only     HTS     mjmbers 

4202  22  4030  and  4202  22  8050 

"Category  670-O  all  HTS  numbers  except 
4202  22  4030  4202  22  8050  (Category  670- 
H).  4202  12  8030.  4202  12  8070, 

4202  92  3020.  4202  92  3030  and 

4202  92  9025  (Category  670-L) 

'"Category  347-W  only  HTS  numbers 
6203  19  1020.  6203  19  9020,  6203  22  3020. 
6203  22  3030.  6203  42  4006,  6203  42  4010. 
6203  42  4015.  6203  42  4026.  6203  42  4035, 
6203  42  4045.    6203  42  4050.    6203  42  4060. 

6203  49  8020.  6210  40  9033.  621120  1520. 
621120  3810  and  621132  0040,  Cateoory 
348-W     only    HTS    numbers    6204  12  0030. 

6204  19  8036.  6204  22  3040,  6204  22  3050. 
6204  29  4034,  6204  62  3000.  6204  62  4005, 
6204  62  40 1 0,  6204  62  4020.  6204  62  4030. 
6204  62  4040.  6204  62  4050.  6204  62  4065. 
6204  62  4065.    6204  69  6010.    6204  69  9010. 

6210  50  9060.    621120  1550.    621120  6810. 

6211  42  0030  and  62 17  90  9050 

' '  Category  359-H  only  HTS  numbers 
6605  90  1540  and  6605  90  2060.  Category 
659-H     only    HTS    numbers    6602  00  9630. 

6504  00  9015.    6504  00  9060.    6506  90  5090. 

6505  90  6090.  6505  90  7090  and 

6506  90  8090 

'•'Category  647-W  only  HTS  numbers 
6203  23  0060.  6203  23  0070.  6203  29.2030. 
6203  29  2036.  6203  43  2500,  6203  43  3500. 
6203  43  401 0.  6203  43  4020,  6203  43.4030. 
6203  43  4040.  6203  49  1500,  6203  49.2015, 
6203  49  2030.    6203  49  2045.    6203  49  2060. 

6203  49  8030.  6210  40  5030.  62li20i525. 
621120  3820  and  621133  0030,  Cateoory 
648-W     or>ly    HTS    nunf*ers    6204  23  0040. 

6204  23  0045,  6204  29  2020.  6204  29  2025. 
6204  29  4038,  6204  63  2000.  6204  63  3000. 
6204  63  3510.  6204  63  3530,  6204  63  3532. 
6204  63  3540.  6204  69  2510.  6204  692530. 
6204  69  2540,  6204  69  2560.  6204  69  6030. 
6204  69  9030,  6210  50  5035.  621120  1555. 
621120  6820.  621143  0040  and 
6217  90  9060 

Th»'  Committee  fur  the  Implementation  i)f 
Textile  .Aurecments  has  detctmrned  that 


these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use:  553(8)(1). 

Sincei^lv 
Tmy  H  Oibb. 

C/jujrman.  Committef  forthe  Implemt-nlation 
nf  Tfxttle  Agrrements 

jFK  [)»>t   9fy-293A7  Filed  11-14-96.  8:45  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Collection;  Comment 
Request 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  60-day  review  and 

comment  period  on  the  Revision  of  the 

AmeriCorps'VISTA  Alumni  Locator 

Card. 

SUMMARY:  The  AmeriCorps*  VISTA 
Alumni  Locator  Card  is  being  updated 
to  omit  the  questions  relating  to  the  30th 
Anniversary  and  change  the  mailing 
address  of  the  Corporation. 
OATiS:  AmeriCorps 'VISTA  will 
(onsider  written  comments  on  the 
proposed  revised  alumni  card  received 
no  later  than  January  10,  1997.  The 
Corporation  for  National  Service  is 
particularly  interested  in  comments 
which 

•  Kvaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
ele<:tronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  leciinology, 
eg.  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to;  Diana 
London.  Deputy  r)iret;tor. 
AmeriCorps 'VISTA  CNS.  1201  New 
York  Ave  .  N\V.  Washington.  DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Burke.  202/606-5000,  ext  225. 
SUPPt.EMENTARY  INFORMATION:  The  Card 
needs  to  be  updated  to  replace  the  word 
"VISTA"  with  "AmeriCorps'VISTA"; 


replace  the  word  "Volunteer"  with 
"Member";  replace  the  word  "Agency" 
with  "Corporation";  add  another  line  for 
AmeriCorps'VISTA  Site;  remove  the 
question  "I  would  be  willing  to  'Join 
VISTA  30th  Anniversary  Planning 
Committee' ":  and  change  the  mailing 
address  from  "VISTA  Alumni,  1100 
Vermont  Avenue  NW  Ste  8100, 
Washington.  DC  20277-2909"  to 
•'AmeriCorps'VISTA  Alumni.  1201 
New  York  Avenue  NW  #9101-A, 
Washington,  DC  20277-2909".  Where 
the  card  originally  said  "You  may 
release  my  name  and  address  to  former 
VISTA  Volunteer  groups  for  future 
volunteer-related  events",  we  have 
changed  to  read  "Do  you  wish  your 
name  to  be  released  to  other  Alumni 
Groups?"  Yes No . 

The  card  will  be  used  by  Corporation 
personnel  and  Alumni  groups  (only 
with  the  explicit  written  permission  of 
the  respondent).  The  purpose  of  the 
card  is  to  enhance  communications 
between  the  Corporation  and  former 
AmeriCorps'VISTA  members  to  provide 
them  with  information  on  Corporation 
activities  and  to  assist  in  volunteer 
recruitment  activities. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  7.  1996. 
Diana  London, 

Deputy  DirKlor.  AmeriCorps'VISTA 
jFR  Doc  96-29263  Filed  11-14-96;  8:45  ami 
BIUJNG  OOOC  •06O-2»-^ 


Proposed  Collection;  Comment 
Request 

AGENCY:  Corporation  for  National  and 
Community  Service  (CNCS). 
ACTION:  Notice  of  60-day  review  and 
comment  period  on  the  Revision  of  the 
1997-1998  AmeriCorps  Leaders 
Program  Application  Leader  and  Site 
Applications. 

SUMMARY:  The  Office  of  the  AmeriCorps 
Leaders  Program  announces  a  60-day 
review  and  comment  period  during 
which  AmeriCorps  programs  and  the 
public  are  encouraged  to  submit 
comments  on  suggested  revisions  to  the 
AmeriCorps  Leaders  Program  Leader 
and  Service  Site  Applications.  The 
Leader  application  is  submitted  by 
AmeriCorps  Members  nominated  by 
their  program  directors.  The  Leader's 
application  has  been  revised  and 
reduced  to  a  one- page  Part  B,  to  take 
advantage  of  the  already  existing 
AmeriCorps  application  (Part  A),  thus 


Federal  Register  /  Vol.  61.  No.  222  /  Friday.  November  15,  1996  /  Notices  58541 


reducing  duplication  of  effort  for 
applicants.  "The  Service  Site  application 
is  submitted  by  AmeriCorps  programs 
who  want  to  host  an  AmeriCorps 
Leader.  The  Service  Site  application 
questions  have  also  been  slightly 
modified  to  provide  additional  clarity 
on  the  proposed  role  of  the  Leader  and 
support  mechanisms  available  to  the 
Leader. 

DATES:  The  Corporation  for  National  and 
Community  Service,  AmeriCorps 
Leaders  Program  Office  will  consider 
written  comments  on  the  AmeriCorps 
Leaders  Program  Leader  and  Site 
Applications  received  within  60  days 
from  the  date  of  publication.  The 
Corporation  for  National  Service  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Julie 
Catlett.  Deputy  Director.  AmeriCorps 
Leaders  Program.  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  N.W.,  Room  9710- 
B,  Washington,  D.C..  20525 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Catlett  (202)  606-5000.  Extension  164. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Revisions 

(1)  AmeriCorps  Leaders  Program 
Leader  Application  and  Reference 
Forms — as  part  of  a  Corporation-wide 
effort  to  reduce  duplication  of  effort,  the 
AmeriCorps  Leaders  Program  has  agreed 
to  utilize  Uie  Part  A  AmeriCorps 
Application  for  basic  recruitment 
information  gathering.  Therefore,  some 
revision  of  our  application  was 
necessary  to  accommodate  to  the  new 
Part  A.  The  AmeriCorps  Leaders 
Program  developed  the  Part  B  portion  to 
attain  more  detailed  information  on  the 
applicant's  leadership  experiences, 


skills,  and  references.  There  is  also  a 
section  added  to  assist  the  AmeriCorps 
Leaders  Program  in  finding  an 
appropriate  Service  Site  match  for  the 
Leader. 

(2)  AmeriCorps  Leaders  Program  Site 
Application — 

•  Contact  Information — Contact 
Information  was  rephrased  and 
separated  to  distinguish  between  the 
person  authorized  to  submit  the 
application  and  the  person  who  will 
ultimately  supervise  the  AmeriCorps 
Leader. 

•  Program  Description— Additional 
question  added  to  request  the  Grant 
Identification  Number  of  the  program  to 
assist  in  determining  the  eligibility  of 
the  program.  Questions  removed  were 
the  Number  of  Participants  as  this 
information  was  deemed  extraneous  and 
Amount  of  Time  in  Operation  as  this 
question  became  irrelevant  to  selection. 

•  Program's  Need  for  an  AmeriCorps 
Leader — This  set  of  three  questions  has 
been  combined  and  rephrased  to 
encourage  programs  to  view  this 
program  as  a  learning  experience  for  the 
Leader,  rather  than  an  extra  set  of  hands 
for  their  program.  Therefore,  parts  A 
and  B  have  been  combined  and 
programs  must  now  justify  why  their 
program  is  best  suited  to  providing  a 
leadership  service-learning  experience 
that  not  only  educates  the  Leader  but 
also  satisfies  the  needs  of  the  program. 
Part  C  has  been  separated  out  as  a  new 
question  to  emphasize  the  importance  of 
building  sustainability  into  the 
proposal. 

•  Job  Description — Programs  are  now 
required  to  document  how  AmeriCorps 
Leaders  will  carry  out  their  shared 
responsibihties  to  the  national  service 
arena  with  support  documentation  from 
State  Commissions  and/ or  Parent 
Organizations  indicating  they  support 
the  activities.  The  responsibilities  of  the 
Leader  have  been  rephrased  and 
clarified  to  emphasize  that  the 
AmeriCorps  Leaders  Program  is  a 
service  leadership  training  program  and 
that  the  experiences  and  responsibilities 
of  the  Leader  in  a  Service  Site  should  be 
complementary  to  their  training 
curriculum  and  designed  to  enhance  the 
growth  of  the  Leader  while  meeting  the 
needs  of  the  program. 

•  Recruitment  and  Selection  of  a 
Leader — The  section  regarding 
nomination  has  been  cut,  programs  are 
now  only  able  to  nominate  one 
candidate  and  the  candidate  is  required 
to  sign  the  Site  application  if  they 
intend  to  return  to  that  program.  This 
will  immediately  indicate  Leaders  and 
Sites  who  are  "instant  matches."  The 
section  regarding  the  Leader's 
experience  in  one  of  the  issue  areas 


listed  has  been  broadened  to  allow  for 
the  changing  emphasis  of  AmeriCorps 
programs. 

•  Support  for  the  Leader— One 
question  has  been  added  regarding  both 
in-kind  and  financial  support  of  the 
AmeriCorps  Leader.  The  question  seeks 
to  ensure  that  the  Site  is  prepared  to 
functionally  support  the  AmeriCorps 
Leader  by  providing  an  appropriate 
place  to  work  and  access  to  office 
equipment  and  supplies,  and  to 
financially  support  the  Leader's 
activities  should  the  description  of  the 
Leader's  responsibilities  indicate  such  a 
financial  need.  (An  example  would  be 
providing  reimbursement  for  travel 
expenses  if  the  Leader  is  required  to 
visit  Members  across  a  state.)  The 
section  on  supervision  has  been 
eliminated,  the  only  information 
required  will  be  the  contact  information 
on  the  first  page. 

These  documents  are  available  in 
alternate  format  upon  request  (202-606- 
5000  ext.  164). 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  pubUc  record. 

Dated:  November  8, 1996. 
Men  C.  Ames, 

Director,  AmeriCorps  Leaders  Program. 
[FR  Doc.  96-29286  Filed  11-14-96;  8:45  ara| 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Fort  Bliss  Mission  and  Master 
Plan,  Fort  Bliss,  Texas 

AGENCY:  U.S.  Army  Air  Defense  Center 
and  Fort  Bliss,  Fort  Bhss.  Texas, 
Department  of  the  Army. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  the  Army 
is  updating  the  Installation  Master  Plan 
for  Fort  Bliss,  Texas,  and  New  Mexico. 
As  a  part  of  its  efforts  to  manage 
military  training  and  to  provide 
effective  stewaMship  of  installation 
lands,  the  Army  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  overall  missions  and  activities  at 
Fort  Bliss  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  Public  Law  91-190  (42  U.S.C. 
4341).  It  will  evaluate  potential  impacts 
from  existing  mission  activities  and 
reasonably  foreseeable  mission  and 
activity  changes  projected  for  Fort  Bliss 
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as  the  installation  adopts  revisions  to 
the  installation's  Master  Plan,  the 
Integrated  Natural  Resources 
Management  Plan.  Cultural  Resources 
Management  Plan,  and  the  Range 
Moiiemization  Plan 

Fort  Bliss  has  approximately  1.1 
million  acres  of  land  in  Texas  and  New 
Mexico  comprising  a  complex  of 
facilities  and  ranges  to  support  training 
and  test  activities  of  the  U.S.  Army  and 
other  organizations.  The  main 
components  of  this  complex  include  the 
main  cantonment  area  (which  houses 
most  support  facilities).  Biggs  Army 
Airfield,  and  three  military  training 
ranges:  South  Fort  Bliss.  Dona  Ana 
Range,  and  McGregor  Range. 

The  installation  is  the  home  of  the 
Army  Air  Defense  Artillery  (ADA) 
Center  and  Fort  Bliss,  the  Army  Air 
Defense  Artillery  School,  and  over  30 
tenant  units.  It  is  among  the  largest 
Army  posts  in  the  continental  United 
States  (CONUS)  and  is  the  only  troop 
training  mstallation  in  CONUS  capable 
of  supporting  long-range  missile  firings. 

The  following  organizations  are 
currently  located  or  anticipated  for 
stationing  on  the  installation: 

•  The  Test  and  Experimentation 
Command's  Air  Defense  Artillery  Test 
Diredorate  provides  \hti  ADA  Center 
with  an  mdependent  organization 
capable  of  conducting  air  defense 
weapons  experimentation,  force 
development,  and  operational  testing. 

•  Joint  Task  P'orce  Six  pmvides 
assistance  and  support  to  various  law 
enforcement  agencies  with  drug 
interdiction  missions 

•  The  U  S  Army  Sergeants  Major 
Academy  trains  enlisted  leaders 

•  The  William  Beaumont  Army 
Medical  Center,  a  part  of  the  Army 
Medical  Cominaiid,  provides  full 
service  medical  tn^atment  for  all 
military  services  in  Arizona.  New 
Mexico,  and  West  Texas 

•  Fort  Bliss  is  the  home  station  for  the 
German  Air  Force  Command  in  the 
United  States  and  Canada,  and  the 
Gennan  Air  Defense  S<  hool 

•  Four  ADA  Bngades  aligned  under 
the  U.S.  Army  Forces  Command  are 
scheduled  to  be  stationed  at  Fort  Bliss 

Altfmatives  The  EIS  will  idaotify 
existing  mission  activities  and 
reasonably  foreseeable  miBsion  and 
activity  changes  projected  for  Fort  Bliss 
thniugh  the  installation's  Master  Plan. 
Integrated  Natural  Resources 
Management  Plan.  Cultural  Reaources 
Management  Plan,  and  Range 
Modernization  Plan.  The  EIS  will 
describe  the  existing  environment, 
cultural  and  natural  resources,  sodai, 
economic,  and  environmental  justice 
conditions  and  impacts  to  those  existing 


conditions  associated  with  the  overall 
mission  of  Fort  Bliss.  The  EIS  will 
consider  reasonable  alternatives 
including  the  status  quo, 
implementation  of  the  Master  Plan,  and 
full  mobilization  of  active  Army  and 
reserve  forces  planned  for  Fort  Bliss  as 
described  in  the  installation's 
Mobilization  Plan. 

Significant  issues  that  will  be 
address>ed  are  current  and  planned  Fort 
Bliss  activities  that  could  potentially 
impact  over  1.1  million  acres  of  the 
installation.  Within  this  area  are  at  least 
13,900  known  archaeological  sites, 
2.000  of  which  may  be  eligible  for 
listing  in  the  National  Register  of 
Historic  Places,  and  potentially  five 
federally  listed  endangered  or 
threatened  species.  Implementation  of 
the  Master  Plan  will  also  result  in 
demolition  and  new  construction  of 
facilities  throughout  the  main 
cantonment  area. 

Additional  significant  issues  that 
must  be  considered  but  will  be  covered 
with  their  own  environmental 
documentation  are:  Continued 
withdrawal  of  land  from  public  domain 
(McGregor  Range)  for  military  training, 
and  the  U.S.  Air  Force's  Holloman  Air 
Force  Base  proposal  to  locate  a  target 
area  on  McGregor  Range. 

Scoping:  Scoping  meetings  in 
connection  with  this  EIS  will  be  held  in 
three  communities:  Las  Cruces  and 
Alamogordo.  New  Mexico,  and  El  Paso. 
Texas.  Meeting  times  and  locations  will 
be  published  in  local  newspapers.  These 
meetings  will  provide  the  opportunity 
for  the  public  to  become  aware  of  the 
EIS  and  for  the  Army  to  gather  public 
input  regarding  the  scope  of  the  study. 
Those  unable  to  attend  the  scheduled 
scoping  meetings  may  submit  written 
comments  regarding  the  scope  of  the  EIS 
throughout  the  scoping  period.  A 
mailing  list  has  been  prepared  for  public 
scoping  and  review  throughout  the 
process  of  preparation  of  this  PEIS.  This 
list  includes  local,  state  and  Federal 
agencies  with  jurisdictions  or  other 
interests  in  the  project.  In  addition,  the 
mailing  list  includes  all  adjacent 
property  owners,  affected  municipalities 
and  other  interested  parties  such  as 
(»nservation  organizations.  Anyone 
wishing  to  be  added  to  the  mailing  list 
should  contact  the  person  identified 
below. 

For  Further  Information.  Please  direct 
written  questions  or  comments 
concerning  the  scope  of  the  Fort  Bliss 
Mission  and  Master  PUn  EIS  to:  Mr. 
Keith  Landreth.  Chief  of  the  Cultural/ 
Natural  Resource  Division,  Directorate 
of  Environment.  U.S.  Army  Air  Defense 
Center  and  Fort  Bliss.  ATTN:  ATZC- 


DOE-C,  Fort  Bhss,  Texas  79916. 
telephone  (915)  568-3782. 
RayBoad ).  Fatz. 

Depu  ty  Assistan  t  Secretary  of  the  Army, 
(Environment.  Safety,  and  Occupational 
Health)  OASA  (I.  L&-E). 

|FR  Doc.  96-29328  Filed  11-14-96.  8:45  am] 
HLUMO  OOOf  I71S-0S-M 


CoqM  of  EngiiwATB 

Cancailation  of  Notic*  of  Intant  to 
Pnpan  an  Environmantal  Impact 
Statamant  for  a  Municipal  Solid-Waste 
{.andflll  Propoaad  by  Raaourca 
Invaatmanta,  Inc.  In  Plarca  County, 
Waahlngton 

AGENCY:  Seattle  District.  U.S.  Army 
Corps  of  Engineers.  DoD. 
ACTION:  Cancellation  notice. 

SUMMARY:  The  Seattle  District.  Corps  of 
Engineers  hereby  cancels  its  Notice  of 
Intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  as  published  in 
FR.  Vol.  59,  No.  74.  page  18373.  18 
April  1994.  A  Draft  EIS  was  finalized  in 
December  1995  for  the  proposed 
municipal  solid  waste  landfill. 

The  Notice  is  canceled  because  the 
permit  application  for  the  proposed 
landfill  was  denied  on  30  September 
1996  and  completion  of  the  Final  EIS  is 
not  required.  'The  basis  for  permit  denial 
was  that  Resource  Investments,  Inc. 
failed  to  clearly  demonstrate  that  there 
are  no  less  environmentally  damaging 
practicable  alternatives  for  achieving  the 
project  purpose:  and  that  the  proposed 
landfill  represents  an  unacceptable  risk 
to  public  health  and  safety  due  to  the 
potential  contamination  of  the  Central 
Pierce  County  Aquifer  System. 
FOR  FURTHER  MFORMATION  CONTACT: 
Questions  can  be  forwarded  to  Mr. 
lames  Green.  Regulatory  Branch. 
Operations  Divisions,  Seattle  District, 
Corps  oT  Engineers,  Post  Office  Box 
3755,  Seattle,  WA  98124-3755,  Phone 
(206)  764-3495. 

SUPPUEMENTARY  affORMATKM:  None. 
Gregory  D.  Slwwaltar. 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  96-29334  Filed  11-14-96:  8:45  am) 


DEPARTMENT  Of  ENEMQY 

Intant  to  EalabHah  Via  Adviaopy 
ConOTiMaa  on  AppNanoa  Enafyy 
Efflclancy  otatMiaraa 

AOENCT:  Depaitment  of  Enefgy. 
ACTION:  Notice  of  intent  to  establish. 
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Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  and 
Title  41,  Code  of  Federal  Regulations 
(CFR),  Subpart  101-6,  Final  Rule  on 
Federal  Advisory  Committee 
Management,  I  hereby  certify  the 
Advisory  Committee  on  Appliance 
Energy  Efficiency  Standards  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Energy  by  law.  This  notice  of  intent 
follows  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
pursuant  to  41  CFR  Subpart  101-6.10. 

The  purpose  of  the  Committee  is  to 
provide  the  Secretary  of  Energy  with 
advice,  information,  and 
recommendations  on  the  appliance 
energy  efficiency  standards  rulemaking 
process.  The  Committee  will  provide  an 
organized  forum  for  a  diverse  set  of 
interested  stakeholders  and  technically 
adept  individuals  to  conduct  an  in- 
depth  assessment  of  the  Appliance 
Standards  rulemaking  process. 

Committee  members  will  be  chosen  to 
ensure  an  appropriately  balanced 
membership  to  bring  into  account  a 
diversity  of  viewpoints,  including 
representatives  from  manufacturer  trade 
associations,  energy  conservation 
advocates,  utilities,  state  energy  offices, 
and  others  who  may  significantly 
contribute  to  the  deliberations  of  the 
committee.  All  meetings  of  this 
Committee  will  be  noticed  ahead  of  time 
in  the  Federal  Register. 

Further  information  regarding  this 
Advisory  Committee  may  be  obtained 
from  Michael  McCabe.  Director.  Office 
of  Codes  and  Standards.  EE-43,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585-0121. 
(telephone:  202-586-9155). 

Issued  ii;  Washington.  DC  on  November  12, 
1996. 

Jo  Anne  Whitman, 

Deputy  Advisory  Committee  Management 
Officer 

IFR  Doc.  96-29382  Filed  11-14-96;  8:45  am] 

BILLING  CODE  6490-01 -P 


Secretary  of  Energy  Advisory  Board 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63,  86  Stat. 
770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
Name:  Secretary  of  Energy  Advisory 
Board — Openness  Advisorj'  Panel. 


Dates  and  Times:  Tuesday,  December 
3,  1996,  1:30  pm-5:30  pm;  Wednesday, 
December  4,  1996,  8:30  am-5:00  pm. 

Pyace;  Covington  and  Burling  Law 
Firm,  Conference  Center  (11th  Floor), 
1201  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Cheney.  Acting  Executive 
Director,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
7092. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  purpose  of  the 
Openness  Advisory  Panel  is  to  provide 
advice  to  the  Secretary  of  Energy 
Advisory  Board  regarding  the  current 
status  and  strategic  direction  for  the 
Department's  classification  and 
declassification  policies  and  programs, 
as  well  as  other  aspects  of  the 
Department's  ongoing  Openness 
Initiative.  The  Panel's  work  will  help 
institutionalize  the  Department's 
Openness  Initiative. 

Tentative  Agenda 

Tuesday,  December  3, 1996 

1:30  pm-2:00  pm — Opening  Remarks 

2:00  pm-3:00  pm — Overviews  of  the 
DOD  and  CIA  Openness  Programs 

3:00  pm-5:00  pm— Subgroup  Reports 
and  Discussion:  Priorities  in 
Declassification.  Accessibility, 
Declassification  Productivity.  Legal 
Issues 

5:00  pm-5:30  pm — Public  Comment 

5:30  pm — Adjourn. 

Wednesday,  December  4.  1996 
8:30  am-5:00  pm — Working  Session. 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  Chairman  of 
the  Panel  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Washington.  D.C.  the  Panel 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Panel  will  make  every 
effort  to  hear  the  views  of  all  interested 
parties.  Written  comments  may  be 
submitted  to  David  Cheney,  Acting 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9:00  am  and 


4:00  pm,  Monday  through  Friday  except 
Federal  holidays. 

Issued  at  Washington,  DC.  on  November 
12, 1996. 

Rachel  Samuel, 

Acting  Deputy  Advisory  Committee' 
Management  Officer. 

(FR  Doc.  96-29383  Filed  11-14-96;  8:45  am) 
BILUNG  CODE  M9(M)1-I> 


Federal  Energy  Regulatory 
Commission 


[RP96-1 29-000] 

Trunkline  Gas  Company;  Notice  of  ' 
Informal  Settlement  Conference 

November  8,  1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  November  14. 
1996  at  10:00  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  Fir.st  Street.  NE.,  Washington.  DC. 
20426.  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  anv  participant  as  defined 
by  18  CFR  385. 162(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Loma  J.  Hadlock  (202)  208-0737. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  96-29274  Filed  11-14-96:  8:45  am] 
BILUNG  CODE  671 7-01 -M 


Pocket  Nos.  CP96-21 3-000,  CP96-213- 
001,  CP96-559-000] 

Columbia  Gas  Transmission 
Corporation;  Texas  Eastern 
Transmission  Corporation;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Market 
Expansion  Project  and  Request  for 
Comments  on  Environmental  Issues 

November  8,  1996. 

The  stafi^  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  by  Columbia  Gas 
Transmission  Corporation  (Columbia) 
and  Texas  Eastern  Transmission 
Corporation  (TETCO)  in  the  Market 
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Expansion  Project.'  In  total,  the  Market 
Expansion  Proje<  t  involves  about  90 
miles  of  new.  loop,  and  replacement 
pipeline.  2  new  compressor  stations 
totaling  18, .son  hp,  work  at  15  existing 
compressor  stations  (in<:luding 
constructing,  relocating,  or  uprating  of 
53.299  hp  and  abandonuiK  5.700  hp).  38 
new  storage  field  wells  and  well 
enhancement  work  at  alxjut  277  existing 
^ells  (divided  among  14  existing 
storage  fields).  2  new  meter  stations, 
and  modifications  at  12  existing  meter 
stations. 

The  facilities  are  spread  over  the 
states  of  Virginia.  West  Virginia,  Ohio, 
Pennsylvania,  and  Maryland.  This  EA 
will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  an  environmental  impact 
''atement  is  necessary  and  whether  to 
approve  the  project. 

Summary  of  the  Proposed  Project 

Columbia  wants  to  expand  the 
capacity  of  its  pipeline  and  storage 
systems  in  order  to  serve  its  customers' 
requests  for  new  or  increased  firm 
services.  In  total.  Columbia  proposes  to 
provide  506,795  dec.atherms  per  day 
(Dth/d)  of  additional  daily  firm  storage 
and  transportation  services  to  be  phased 
over  a  3-year  period  beginning  in  1997. 
Columbia  seeks  authority  to: 

•  Construct  50  miles  of  new.  loop, 
and  replacement  pipeline  and  uprate 
the  MAOP  of  about  282  miles  of 
pipeline. 

•  Construct,  relocate,  and/or  uprate 
about  23.650  horsepower  (hp)  of 
compression  at  11  existing  compressor 
stations,  construct  18.500  total  hp  at  two 
new  compressor  stations,  raise  the 
certificated  hp  level  of  five  units  at  four 
existing  compressor  stations  by  3.549 
hp.  and  abandon  about  5.700  hp  of 
compression. 

•  Increase  the  performance  capability 
of  14  existing  storage  fields,  including 
construction  of  38  new  storage  wells, 
construction  of  about  23  miles  of  4-  to 
24-inch-diameter  storage  field  pipeline, 
abandonment  of  about  7  miles  of  2-  to 
10-inch-diameter  storage  field  pipeline, 
construction  of  4.700  hp  of  compression 
at  1  existing;  storage  field  compressor 
station,  and  "well  enhancement  "  work 
at  about  277  existing  storage  wells. 

•  Upgrade  or  replace  facilities  at  12 
existing  meter  stations  and  construct  2 
new  meter  stations. 

Also,  in  order  to  provide  the  proposed 
firm  entitlements  to  its  customers. 
Columbia  proposes  to  lease  141,500 


Dth/d  of  firm  capacity  from  Texas 
Eiastem  Transmission  Corporation 
(TETCO)  In  order  to  provide  the 
required  capacity.  TETCO  proposes  to: 

•  Replace  about  26  miles  of  idled  20- 
and  24-inch-diameter  pipeline  in  3 
sections. 

•  Upgrade  2  existing  compressor 
stations  by  a  total  of  8.000  hp.  and 
construct  13.400  hp  of  compression  at  1 
existing  compressor  station. 

•  Upgrade  an  existing 
inten:onnection  with  Columbia. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 
Tables  1-A  through  D.  also  in  apjsendix 
1.  list  the  pipeline,  horsepower,  meter 
station,  or  storage  field  activity 
occurring  at  each  location  shown  on  the 
maps.  If  you  are  interested  in  obtaining 
detailed  maps  of  a  specific  portion  of 
the  project  or  what  specific  work  is 
occurring  at  the  various  storage  fields, 
contact  Howard  Wheeler  at  the  address 
below. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  the  disturbance  of  about 
1 .900  acres  of  land.  Following 
construction,  about  500  acres  would  be 
maintained  as  new  pipeline  right-of- 
way,  or  new  aboveground  facility  sites. 
The  remaining  1,400  acres  of  land 
would  be  restored  and  allowed  to  revert 
to  their  former  use  or  are  already 
dedicated  to  use  as  pipeline  right-of- 
way,  or  storage  field  use. 

The  EA  Proceu 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues. 

By  this  Notice  of  Intent,  the 
Commission  requests  public  comments 
on  the  scope  of  the  issues  it  will  address 
in  the  EA.  All  comments  received  are 
considered  during  the  preparation  of  the 
EA.  State  and  local  government 
representatives  are  encouraged  to  notify 
their  constituents  of  this  proposed 


'  CU)lumbi4'«  and  TtTCX)'j  applKjilinns  wfnre  filerf 
with  ihp  Cximmi.viiDn  iindar  .Secliun  7  of  lhi>  Natural 
(»da  Act  antl  Piirt  1%7  of  thp  (Uimmivniun's 
rf*{(uldtKinK 


'  The  appendices  referenced  In  this  notice  are  not 
being  printed  in  theFadermI  R«giil*r.  Copies  are 
available  from  the  CommiMion'i  Public  Reference 
and  Files  Maintenance  Branch,  880  First  Street. 
N  b  .  Washington.  DC  20426,  or  c«ll  (202)  208- 
1371  C>]pies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


action  and  encourage  them  to  comment 
on  these  areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 

Eroposed  project  under  these  general 
eadings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  s{>ecies. 

•  Public  safety. 

•  Land  use. 

•  Cultural  resources. 

•  Air  quality  and  noise. 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approved  or  not  approved  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Columbia  and  TETCO.  This  preliminary 
list  of  issues  may  be  changed  based  on 
your  comments  and  our  analysis. 

•  The  proposed  work  at  Columbia's 
Crawford  Storage  Field  in  Ohio  may 
potentially  affect  two  Federally  listed 
endangered  species,  the  Indiana  bat  and 
the  American  burying  beetle.  The  work 
proposed  at  Columbia's  Line  V-243, 
Line  V-50,  and  Line  L  System  uprate 
(all  in  Ohio)  may  also  affect  the  Indiana 
bat. 

•  Columbia's  proposed  Line  SM123 
in  West  Virginia  may  potentially  affect 
three  Federal  species  of  concern,  the 
Butternut  tree,  Grays  saxifrage,  and  the 
Cerulean  warbler. 

•  Erosion  and  slope  stability  may  be 
a  problem  along  Columbia's  proposed 
Line  SM123  and  Line  KA,  Flat  Top 
Discharge  Loop  (both  in  West  Virginia). 

•  There  are  a  total  of  15  high  quality 
cold  water  fisheries  and  6  high  quality 
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warm  water  fisheries  and  3  trout 
stocking  fisheries  crossed  by  the 
proposed  facilities. 

•  Columbia  plans  to  open  cut  the 
New  River  (a  high  quality  warm  water 
fishery)  for  a  crossing  width  of  1,660 
feet. 

•  A  portion  of  Texas  Eastern's  Big- 
Inch  and  Little  Big-Inch  pipelines, 
which  are  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  will 
be  affected  by  the  project. 

•  145  historic  and  prehistoric 
archaeological  sites.  79  historic 
structures,  1  historic  district  and  3 
cemeteries  may  be  aHected  by  the 
project. 

•  Two  new  compressor  stations  will 
be  constructed,  one  in  Shenandoah 
County,  Virginia  and  one  in  Lincoln 
County,  West  Virginia. 

Public  Participation 

We  have  mailed  this  notice  to 
individuals  whose  property  is  affected 
by  construction  proposed  in  the  project, , 
to  Federal,  state,  and  local  governments, 
soil  conservation  districts, 
environmental  agencies  such  as  the  U.S. 
Environmental  Protection  Agency,  U.S. 
Fish  and  Wildlife  Service,  various  local 
environmental  groups,  and  libraries  and 
newspapers  in  the  project  area.^ 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.W., 
Washington,  DC  20426; 

•  Reference  Docket  Nos.  CP96-213- 
000,  CP96-213-001,  and  CP96-559- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Howard  Wheeler,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  N.E.,  PR-11.2, 
Washington,  DC,  20426;  and 


^Certain  individuals  whose  property  would  t>e 
affected  by  the  well  enhancement  work  at  some  of 
the  277  existing  wells  have  not  been  notifled.  Only 
those  wells  where  well  enhancement  work  is 
planned  for  1997  are  known  by  Columbia  at  this 
time.  The  individual  wells  where  well 
enhancement  work  will  be  planned  for  1998  and 
.  1999  are  not  known  at  this  time  and  therefore,  those 
individuals  have  not  been  notiried. 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  9, 1996. 

If  you  do  not  want  to  sent  comments 
at  this  time  but  sill  want  to  receive  a 
copy  of  the  EA,  please  return  the 
Information  Request  (appendix  2).  If  you 
do  not  return  the  Information  Request 
you  wrill  be  taken  off  the  mailing  list. 

Become  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3). 

You  do  not  need  intervenor  status  to 
have  your  scoping  comments 
considered. 

Additional  information  about  the 
proposed  project,  including  more 
detailed  maps  of  specific  areas,  is 
available  from  Mr.  Howard  Wheeler,  EA 
Project  Manager,  at  (202)  208-2299. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  96-29275  Filed  11-14-96;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Determination  of  Excess  Petroleum 
Violation  Escrow  Funds  for  Fiscal  Year 
1997 

AGENCY:  Office  of  Hearings  and  Appeals, 
U.S.  Department  of  Energy. 

ACTION:  Notice  of  determination  of 
excess  monies  pursuant  to  the 
Petroleimi  Overcharge  Distribution  and 
Restitution  Act  of  1986. 

SUMMARY:  The  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
requires  the  Secretary  of  Energy  to 
determine  annually  the  amount  of  oil 
overcharge  funds  held  in  escrow  that  is 
in  excess  of  the  amoimt  needed  to  make 
restitution  to  injured  parties.  Notice  is 
hereby  given  that  $29,996,617  of  the 
amounts  currently  in  escrow  is 
determined  to  be  excess  funds  for  fiscal 
year  1997.  Pursuant  to  the  statutory 
directive,  these  funds  will  be  made 
available  to  state  governments  for  use  in 
specified  energy  conservation  programs. 

FOR  FURTHER  INFORMATION  CONTACT: 


Thomas  O.  Maim,  Deputy  Director, 
Roger  Klurfeld,  Assistant  Director. 
Office  of  hearings  and  Appeals,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585-0107.  (202)  426- 
,  1492  [Mannl;  (202)  426-1449  (Klurfeld). 
SUPPl£MENTARY  INFORMATION:  The 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (hereinafter 
PODRA),  contained  in  Title  in  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  Public  Law  99-509,  establishes 
certain  procedures  for  the  disbursement 
of  funds  collected  by  the  Department  of 
Energy  [hereinafter  DOE)  pursuant  to 
the  Emergency  Petroleum  Allocation 
Act  of  1973  (hereinafter  EPAA)  or  the 
Economic  Stabilization  Act  of  1970 
(hereinafter  ESA).  These  funds, 
commonly  referred  to  as  oil  overcharge 
funds,  are  monies  obtained  through 
enforcement  actions  instituted  to 
remedy  actual  or  alleged  violations  of 
those  Acts. 

PODRA  requires  the  DOE,  through  the 
Office  of  Hearings  and  Appeals 
(hereinafter  OHA),  to  conduct 
proceedings  under  10  CFR  Part  205, 
Subpart  V.  to  accept  claims  for 
restitution  from  the  public  and  to  refund 
oil  overcharge  monies  to  persons 
injured  by  violations  of  the  EPAA  or  the 
ESA.  In  addition,  PODRA  requires  the 
Secretary  of  Energy  to  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  for 
restitution  to  injured  parties  in  these 
refund  proceedings  and  to  make  this 
excess  available  to  state  governments  for 
use  in  four  energy  conservation 
programs.  This  determination  must  be 
published  in  the  Federal  Register 
within  45  days  after  the  begirming  of 
each  fiscal  year.  The  Secretary  has 
delegated  this  responsibility  to  the  OHA 
Director. 

Notice  is  hereby  given  that  based  on 
the  best  currently  available  information. 
$29,996,617  is  in  excess  of  the  amount 
that  is  needed  to  make  restitution  to 
injured  parties. 

To  arrive  at  that  figure,  the  OHA  has 
reviewed  all  accounts  in  which  monies 
covered  by  PODRA  are  deposited. 
PODRA  generally  covers  all  funds  now 
in  DOE  escrow  which  are  derived  from 
alleged  violations  of  the  EPAA  or  the 
ESA,  with  certain  exclusions.  Excluded 
are  funds  which  (1)  have  been  identified 
for  indirect  restitution  in  orders  issued 
prior  to  enactment  of  PODRA;  (2)  have 
been  identified  for  direct  restitution  in 
a  judicial  or  administrative  order;  or  (3) 
are  attributable  to  alleged  violations  of 
regulations  governing  the  pricing  of 
crude  oil  and  subject  to  the  settlement 
agreement  in  In  re  The  Department  of 


58546  Federal  Register  /  Vol.  61.  No.  222  /  Friday.  November  15,  1996  /  Notices 


Energy  Stripper  Well  Exemption 
Utigotion.  M.D  L.  No.  378  (D.  Kan..  July 
7,  1986).  As  of  September  30.  1996.  the 
total  in  escrow  subject  to  the  PODRA 
procedures  was  $127,538,107 

The  OHA  has  employed  the  following 
methodology  to  determine  the  amount 
of  excess  funds.  We  took  special 
account  of  the  provision  of  PODRA 
which  directs  that  "'primary 
consideration  |be  givenl  to  assuring  that 
at  all  times  sufficient  funds  (including 
a  reasonable  reserve)  are  set  aside  for 
making  [direct]  restitution."  Thus,  in 
proceedings  in  which  refund  claims  are 
pending,  we  have  on  a  claim-by-clalm 
basis  examined  pending  claims  and 
established  reserves  sufficient  to  pay  the 
amount  of  these  claims.  The  reserves 
also  include  all  refunds  ordered  by  the 


OHA  since  the  end  of  the  last  fiscal  year 
on  September  30.  1996.  but  not  yet  paid. 
For  proceedings  in  which  all  claims 
have  been  considered  or  in  which  no 
claims  have  been  filed,  and  the  deadline 
for  filing  claims  has  passed,  all  funds 
remaining  are  excess.  Small  amounts  of 
interest  accrued,  until  transfer,  on  funds 
in  accounts  that  were  closed  (with  a 
zero  balance)  in  the  fiscal  year  1996 
PODRA  determination  (60  FR  57413 
(1995))  are  included  as  part  of  the 
"excess"  for  fiscal  year  1997.  No  "other 
commitments"  are  reflected  in  the 
reserves. 

As  indicated  above,  the  total  escrow 
account  equity  subject  to  PODRA  is 
$127,538,107.  The  total  amount  needed 
as  reserves  for  direct  restitution  in  those 
cases  is  $97,541,490.  When  the  figure  is 


subtracted  from  the  former,  the 
remainder — $29,996,617 — is  the  amount 
in  fiscal  year  1997  that  is  "in  excess"  of 
the  amount  that  will  be  needed  to  make 
restitution  to  injured  persons.  Appendix 
A  sets  forth  for  each  refund  case  within 
the  OHA's  jurisdiction  the  total  amount 
eligible  for  distribution  under  PODRA 
and  the  "excess"  amount. 

Accordingly,  $29,996,617  will  be 
transferred  to  a  separate  account  within 
the  United  States  Treasury  and  made 
available  to  the  States  for  use  in  the 
designated  energy  conservation    . 
programs  in  the  manner  prescribed  by 
PODRA. 

Dated:  November  8, 1996. 
Georg*  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


APPENDIX  A— Amount  Available  in  FY  1997 


Name  ot  firm 


A-1  Exxon  

Agway.  Inc  

Alameda  Chevron 

Alameda  Chevron 

Arx;hof  Gasoline  Corporation  

AOC  Acquaitjon  Corporation  

APTOS  Shell  

Atlantic  RichfieW  Co  (ARCO)  

Automatic  Comfort  Corp  

BEACON  Bay  Enterpnses.  Inc  

Beacon  Oil  Co  

Bel  Fuels  Inc  

Bens  Exxon  Service  

Berryesse  Chevron 

Bill  Wrens  Shell  

Bob  Hutchinson,  Inc  

Bob's  Broadway 

Bucharun  Shell  Inc  

C  J  King  Chevron  

Capitol  66  Oil  Company  

Clearview  GuM  

Crescent  Oil  Corrpany  

Crude  Oil  Purchasir^g  Inc  

Cumberlarxj  Farms  Dairy  Inc  

Cutting  Shell  Servce 

Daico  Petroteum  

Diamond  Industries.  Inc 

E-Z  Service  Inc  

Eason  Oil  Company  

Ed  Gularte  Chevron 

Ed's  Exxon  

Etwood  CtievTon  Service  

Empire  Gas  Corporation 

Enron  Corporation  

Este  Oil  Company  

Exxon  Corporation 

G  &  G  Oil  Company  

General  Equities.  Inc  

General  Petroteum  

Getty  Oil  Company  

Good  Hope  Refineries  Inc 

Grate  x/Compton  Corp  

Gult  Oil  Corporation 

Gutf  States  Oil  &  Refining  

Half  Moon  Bay  Exxon , 

Houma  Oil  Co  

HoustorV  Pasadena  Apache  Oil  Co 
Hudson  Oil  Co  Inc  


Consent  Order  No. 

OHA  Case  No. 

Equity  as  of  Sep- 
tember 30.  1996 

Amount  availatile 
iVKler  PODRA 

999K90080T 
RTYA00001Z 
900Z06251T 
999K90081T 
740S01247Z 
RCKH016A1Z 
999K90083T 
RARH00001Z 
110H00519A 
999K90120T 
910S00008Z 
570H00195T 
999K90085T 
999K900R6T 
999K90087T 
900Z02252T 
900Z40056T 
900Z10250T 
999K90089T 
422H00238T 
640Z00670T 
930H00094Z 
6A0X00269T 
120K00497T 
999K90091T 
660T00642Z 
320H00097Z 
400H00220T 
740S01314Z 
999K90095T 
939K90097T 
999K9C098T 
720T00521Z 
730V00221Z 
533H00163T 
REXL00201Z 
550H0a\VT 
110H00527Z 
550H00075T 
RGEA00001Z 
150S00154Z 
6AOX00340W 
RGFA00001Z 
6EOS00057T 
999K90099T 
640H10422W 
BJBBBBBBBB 
740S01258W 

HEF-0509 
KEF-0102 
LEF-0093 
LEF-0093 
KEF-0120 
LEF-0003 
LEF-0092 
HEF-0591 
LEF-0005 
LEF-0074 
HEF-0203 
LEF-0061 
HEF-0512 
LEF-0095 
LEF-0096 
LEF-0080 
LEF-0075 
LEF-0081 
LEF-0109 
LEF-0067 
LEF-0076 
LEF-0044 
LEF-0058 
LEF-0068 
LEF-0097 
HEF-0060 
KEF-0130 
LEF-0077 
LEF-0040 
LEF-0098 
LEF-0078 
LEF-n085 
KEF-0048 
KEF-0116 
LEF-0062 
KEF-0087 
LEF-0063 
HEF-0078 
LEF-0064 
HEF-0209 
HEF-0211 
VEF-0012 
HEF-0590 
LEF-0073 
LEF-0087 
VEF-0023 
VEF-0022 
VEF-0011 

$116.15 

74.37 

30.28 

56.08 

5.241.334.38 

9.656.790.32 

178.68 

18,928.646.41 

2.39 

87,662.01 

0.01 

39.345  J23 

118.42 

113.57 

170.02 

7.29 

60.25 

15.28 

186.37 

18.257.71 

16.81 

7.90 

108.582.50 

7.185.50 

187.35 

3,.S55.12 

0.02 

320.847.15 

5.404.444.77 

243.40 

72.57 

3.497.05 

521.290.30 

22.497.355.02 

73.005.26 

0.01 

56,863.02 

1.399.00 

26,706.13 

6.185.470.84 

3.772.819.36 

2.524.327.91 

3.999.743.57 

579.124.84 

72.57 

410.829.04 

18.531.10 

8,748,498.97 

$116.15 

74.37 

30.28 

56.08 

600,000.00 

0.00 

178.68 

8.000,000.00 

2.39 

87.662.01 

0.01 

0.00 

118.42 

113.57 

170.02 

7.29 

60.25 

15.28 

186.37 

0.00 

16.81 

7.90 

0.00 

0.00 

187.35 

3,555.12 

0.02 

320,847.15 

0.00 

243.40 

72.57 

3,497.05 

520.000.00 

0.00 

0.00 

0.01 

0.00 

1.399.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

72.57 

0.00 

0.00 

0.00 
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Appendix  A— Amount  Available  in  FY  1997— Continued 


Name  of  firm 


Hughes  Burtingame  Stiell 

Indian  Wells  Oil  Company 

Intercoastal  Oil  Co 

Jaguar  Petroleum  Inc  

Jedco  Inc  

Jim  Campbell  Shell 

Joe  Berube  Services  

Kenny  Larson  Oil  Co 

Kickapoo  Oil  

Lampton-Love  Inc 

MacMHIan  Oil  Company,  Inc  „ 

M2trattxxi  Petroteum  Co  ' 

Maxwell  Oil  Co  

MdDowell  Exxon 

Metrolpolitan  Petroleum  Co,  Inc 

Milbrae  Shell 

Miles  Union  Service 

Mockat>ee  Gas  &  Fuel  Co 

Murphy  Oil  Corporation  

N  C  Ginther  Company 

Oasis  Petroteum  Corp  

Permian  Corporation  

Petalunna  Standard  Service 

Pete  Alijian  Cfwvron 

Product  Tracking— PODRA  

Quantum  Chemk:ai  Corporation 

Ouintana  Energy  Corp  et  al  v 

Reco  Petroteum  Inc 

Redhill  Mot)il  and  Towing  

Regalia's  Chevron  Sendee  , 

Reiruiuer  Petroleum  Company  Inc 

Ron's  Shell  

Sandusky's  Union  Service 

Shaw  &  99  Chevron  

Shell  Oil  Company 

Skinney's  Inc  

Skycrest  Shell 

SOS  Monarch  Oil  Corp  

Starr  Union  Service  

Strastxjrger  Enterprises,  Inc 

Sunset  Blvd  Car  Wash 

Terrth  Street  Chevron  

Tesoro  Petroteum  Corp 

Texaco  Inc 

Tom's  Coffee  Tree  Chevron 

Vernx>nt  Morgan  Corp 

Vessels  Gas  Processing,  Ltd  

Wallace  ARCO  Sen/ice  

Walt's  Shell 

Weber's  Cfievron  Service 

Witco  Chemical  Corp 

Totals 


Consent  Order  No. 


999K90100T 
710V02002Z 
940X00076T 
640X00444T 

421K00107W 
900Z03255T 
999K90101T 

000H00439W 
570H00214T 
422T00013T 
730T00031Z 

RMNA00001Z 
000H00425Z 
999K90104T 
412H00171Z 
900Z06293T 
SD0Z03258T 

311H00342W 

RMUH01983Z 
710V030221 
940X002 17Z 
650X00246T 
999K90106T 
999K90062T 

9990OE005W 
720V01245Z 
650X00356Z 
320H00304T 
999K90109T 
999K90110T 
240H00492Z 
900Z10251T 
999K90068T 
999K90061T 

RSHA00001Z 
400H00227T 
999K90112T 
240H00498T 
999K90067T 
400H00219Z 
999K90113T 
999K90115T 
BUBBBBBBBB 

RTXE006A1Z 
999K90116T 
110H00514T 

740V01387W 
999K90117T 
999K90118T 
999K90119T 
240S00054Z 


OHA  Case  No. 


LEF-0110 
KEF-0103 
LEF-0057 
LEF-0059 
VEF-0024 
LEF-0082 
LEF-0099 
HEF-0104 
LEF-0069 
LEF-O070 
LEF-0046 
KEF-0021 
HEF-0125 
LEF-0100 
LEF-0032 
LEF-0079 
LEF-0083 
VEF-0001 
KEF-0095 
LEF-0060 
LEF-0007 
LEF-0035 
LEF-0101 
LEF-0089 
N/A 
LEF-001 1 
KEF-0131 
LEF-0065 
LEF-0088 
LEF-0102 
KEF-0110 
LEF-0084 
LEF-01 1 1 
LEF-0090 
KEF-0093 
LEF-0071 
LEl^-0112 
LEF-0066 
LEF-01 03 
LEF-001 4 
LEF-0091 
LEF-01 04 
KEF-0128 
KEF-0119 
LEF-01 05 
LEF-0072 
VEF-0007 
LEF-01 06 
LEF-01 07 
LEF-01 08 
HEF-0227 


Equity  as  of  Sep- 
tember 30,  1996 


33 

74 
4 


17 
47 
15 
818 
2 
17 

33 


64 

5 
2,064 
1,526 


97 
30 


5,383 
18 


3.511 
21.312 

23 

2,317, 


866 
127,538 


284.24 
0.51 
.517.90 
,703.35 
.108.66 
4.98 
323.97 
,595.02 
267.34 
,03420 
,160.58 
.106.17 
,901 .95 
273.08 
.49921 

50.14 

34.58 
975.84 
353.76 
.681 .72 
262.61 
.565.99 
15521 
0.75 
.680.57 

18.15 
12923 
,657.64 
133.92 
347.04 

82.96 

32.87 

110.68 

0.57 

,827.31 

,527.76 

8722 
,830.58 
264.33 
134.10 
,046.45 
276.77 
,758.67 
,124.70 
175.17 
,479.66 
,987.42 

80.08 
138.09 
312.49 
168.40 
106.89 


Amount  avaiiabte 
under  PODRA 


28424 

0.51 

0.00 

0.00 

0.00 

4.98 

323.97 

10.000.00 

0.00 

0.00 

250.000.00 

2,106.17 

0.00 

273.08 

15.18921 

50.14 

34.58 

64,975.84 

353.76 

0.00 

0.00 

0.00 

15521 

0.75 

97.680.57 

18.15 

12923 

0.00 

133.92 

347.04 

82.96 

32.87 

110.68 

0.57 

0.00 

0.00 

8722 

0.00 

264.33 

134.10 

2.046.46 

276.77 

1.500.000.00 

18,512,124.70 

175.17 

0.00 

0.00 

80.08 

138.09 

312.49 

0.00 

29.996.617.95 


[FR  Doc.  9fr-29358  Filed  11-14-96;  8:45  am) 
BILUNG  CODE  •4SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  5652-3] 

Proposed  Settlement;  Gasoline 
Distribution  NESHAP  Litigation 

AQENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  of  American  Petroleum 
Institute  v.  U.S.  Environmental 
Protection  Agency,  No.  95-1098  (D.C. 
Cir.). 

This  case  involves  a  challenge  to  the 
final  rule,  entitled  "National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories:  Gasoline 
Distribution  (Stage  1),"  that  established 


limits  for  emissions  of  various 
hazardous  air  pollutants  from  gasoline 
bulk  terminals  and  gasoline  pipeline 
breakout  stations  under  section  112(d) 
of  the  Act.  59  F.R.  64.303  (Dec.  14,' 
1994).  The  major  action  the 
Environmental  Protection  Agency  (the 
Agency)  would  take  under  this 
proposed  settlement  would  be  to  modif>' 
the  emissions  estimation  formulas  in  the 
rule  to  reflect  additional  hazardous  air 
pollutant  emissions  at  gasoline  bulk 
terminals  and  pipeline  breakout 
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stations,  thereby  increasing  the  accuracy 
and  utility  of  the  formulas. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  The 
Agency  or  the  Department  of  justice 
may  withhold  or  withdraw  consent  to 
the  proposed  settlement  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Copies  of  the 
settlement,  which  includes  the  revised 
emissions  estimation  formulas,  are 
available  from  Jacqueline  Jordan,  Cross- 
Cutting  Issues  Division  (2322).  Office  of 
General  Counsel.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  S.W., 
Washington.  DC.  20460.  (202)  260- 
7622.  Written  comments  should  be  sent 
to  Jonathan  Averback.  Air  and  Radiation 
Division.  Office  of  General  Counsel. 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  S.W..  Washington.  DC. 
20460  and  must  be  submitted  on  or 
before  December  16.  1996. 

Copies  of  the  settlement  also  are 
available  through  the  Technology 
Transfer  Network  ("TTN"),  which  is  an 
Agency  electronic  bulletin  board  that 
may  be  accessed  by  dialing  (919)  541- 
5472  for  up  to  a  14.400  baud  modem: 
this  service  is  free  except  for  the  cost  of 
the  phone  call.  The  TTN  is  also 
available  on  the  Internet  (access:  http:/ 
/ttnwww. rtpnc.epa.gov).  If  more 
information  on  the  TTN  is  needed,  call 
the  HELP  line  at  (919)  541-5472. 

Dated  November  4.  1996 
Sco(t  C.  Fulton. 

Acting  Assistant  Administrator  and  General 
Counsel 

[FR  Doc.  96-29354  Piled  11-14-96,  «:45  am] 
M.UNOCOOC  uao  «0  M 


[FRL-6652-2] 

Proposed  Settiement  Agreement;  Title 
I  SIPs  for  the  State  of  Colorado 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement:  Withdrawal. 

SUMMARY:  Notice  was  previously  given, 
in  accordance  with  Section  113(g)  of  the 
Clean  Air  Act  ("Act"),  as  amended.  42 
use.  7413(g).  of  a  proposed  settlement 
agreement  concerning  litigation 
instituted  against  the  Environmental 
Protection  Agencv  ("EPA")  by  Citizens 
for  Balanced  Transportation  ( "CBT") 
See  61  FR  52941-42  (Oct.  9.  1996).  The 


lawsuit  concerns  EPA's  alleged  failure 
to  perform  nondiscretionary  duties  with 
respect  to  taking  action  on  state 
implementation  plans  ("SIPs") 
regulating  carbon  monoxide  ("CO")  and 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
ten  micrometers  ("PM-10")  emissions, 
and/or  promulgating  a  federal 
implementation  plan  ("FIP")  as  to  these 
control  requirements  for  the  Denver 
Metropolitan  Area  in  the  State  of 
Colorado.  Publication  of  that  notice  was 
premature,  and  is  hereby  being 
withdrawn.  The  EPA  regrets  any 
inconvenience  to  the  public. 

Dated:  November  7.  1996. 
Scott  C  Fulton, 
Acting,  General  Counsel 
IFR  Doc  96-29355  Filed  11-14-96;  8:45  am) 
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[ER-FRL-6474-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  November  04, 

1996  Through  November  08,  1996 

Pursuant  to  40  CFR  1506.9. 

EIS  No  960523.  Final  EIS,  COE,  FL, 
Coast  of  Florida  Erosion  and  Storm 
Effects  Study  Region  III,  Construction, 
Operation  and  Maintenance,  Shore 
Protection  Project,  Palm  Beach, 
Broward  and  Dade  Counties,  FL,  Due: 
December  09,  1996,  Contact:  Michael 
Dupes (904) 232-1689. 

EIS  No.  960524.  Final  EIS.  AFS.  CA, 
Snowy  Trail  Off-Highway  Vehicle  Re- 
Route.  Smith  Fork  Parcel  of  Los 
Padres  National  Forest,  Approval  and 
Implementation,  Mount  Pinos  Ranger 
District,  Ventura  County,  CA,  Due: 
December  09,  1996,  Contact:  Mark 
Bethke  (805)  245-3731. 

EIj  No.  960525,  Draft  EIS.  NAS,  AL,  CA, 
MS,  Engine  Technology  Support, 
Advanced  Space  Transportation 
Program,  With  Emphasis  on  Liquid 
Oxygen  and  Kerosene  Engine 
Technology  Development,  Test  Sites: 
Marshall  Space  Flight  Center  (MSEC) 
in  Huntsville.  AL;  Stennis  Space 
Center  (SSC)  near  Bay  St.  Louis,  MS 
and  Phillips  Laboratory.  Edward  Air 
Force  Base.  CA.  Due:  December  30. 
1996.  Contact:  Carsten  Goff  (202)  358- 
0007. 

EIS  No.  960526.  Draft  EIS.  FHW,  PA, 
Central  Bradford  County  Traffic 
Improvement  Project,  Construction 
US  6  Highway  through  Towanda 
Borough  and  North  Towanda 


Township  to  US  220,  Bradford 
County,  PA,  Due:  January  10,  1997. 
Contact:  Manual  A.  Marks  (717)  782- 
3461. 

EIS  No.  960527.  Draft  EIS,  FHW,  AR. 
MS,  AR.  Great  River  Bridge, 
Construction.  US  65  in  Arkansas  to 
MS-8  in  Mississippi.  Funding,  COE 
Section  404  Permit  and  US  Coast 
Guard  Bridge  Permit,  Desha  and 
Arkansas  Counties,  AR  and  Bolivar 
County.  MS,  Due:  December  30. 1996. 
Contact:  Wendall  L.  Meyer  (501)  324- 
6430. 

EIS  No.  960528,  Draft  EIS,  FHW.  AR.  US 
71  Relocation.  Construction  extending 
from  US  70  in  DeQueen  to  1-40  near 
Alma,  AR,  Funding  and  COE  Section 
404  Permit,  Sevier,  Polk,  Scott, 
Sebastian  and  Crawford  Counties,  AR. 
Due:  January  10.  1997,  Contact: 
Wendall  L.  Meyer  (501)  324-6430. 

EIS  No.  960529,  Final  EIS,  FRC,  WA, 
Cushman  Hydroelectric  Project  (FERC 
No.  460),  Relicensing,  North  Fork 
Skokomish  River,  Mason  County,  WA, 
Ehie:  December  09,  1996,  Contact: 
John  Blair  (202)  219-2845. 

EIS  No.  960530,  Draft  EIS,  DOE,  SC. 
Savannah  River  Site.  Shutdown  of  the 
River  Water  System  (DOE/EIS- 
0268D),  Implementation.  Aiken.  SC, 
Due:  December  30,  1996,  Contact: 
Andrew  R.  Grainger  (800)  242-8269. 

EIS  No.  960531,  Final  EIS,  DOE.  TN. 
GA.  TX.  SC,  MO,  Programmatic  EIS- 
Stockpile  Stewardship  and 
Management  Project,  Reduced 
Nuclear  Weapons  Stockpile  in  the 
Absence  of  Underground  Testing, 
Eight  Sites:  Oak  Ridge  Reservation 
(ORR),  Savannah  River  Site  (SRS). 
Kansas  City  Plant  (KCP)  Pantex  Plant. 
Los  Alamos  Nat'l  Lab.,  Lawrence 
Livermore  Nat'l  I^b.,  Sandia  Nat'l  and 
Nevada  Test,  Due:  December  09,  1996, 
Contact:  Alfred  W.  Feldt  (202)  586- 
5449. 

Dated:  November  12.  1996. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

(FR  Doc.  96-29380  Filed  11-14-96;  8:45  am] 
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[ER-FRL-6474-*] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  21,  1996  Through 
October  25,  1996  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
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Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
5,  1996  (61  FR  15251). 

Final  EISs 

ERP  No.  F-FHW-k40204-CA  River 
Street  Widening  in  Santa  Cruz, 
Improvements  from  Water  Street  to 
Highway  1,  Funding  and  Right-of-Way 
Grant.  Stmta  Cruz  County.  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-GSA-K81023-NV  Las 
Vegas  Federal  Building — United  States 
Courthouse  Site  Selection  and 
Construction.  Central  Business  District. 
City  of  Las  Vegas,  Clark  County.  NV. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-MMS-A02239-00  Gulf  of 
Mexico  and  Offshore  Alaska  Outer 
Continental  Shelf  (OCS)  Oil  and  Gas 
Leasing  Program  1997  to  2002  for  16 
Lease  Sales  on  Five-Year  Leasing 
Program. 

Summary:  Review  of  the  Final  EIS/ 
Regulation  has  been  completed  and  the 
project  found  to  be  satisfactory.  No 
formal  comment  letter  was  sent  to  the 
preparing  agency. 

Regulations 

ERP  No.  R-ACH-A99211-00  36  CFR 
Part  800  Protection  of  Historic 
Properties,  Notice  of  Proposed 
Rulemaking. 

Summary:  Review  of  the  proposed 
rule  has  been  completed.  The  action 
was  found  to  be  beneficial  in  that  it 
emphasizes  coordinating  its  review 
requirements  with  those  of  the  National 
Environmental  Policy  Act.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  November  12,  1996. 

Wiiliun  D.  Dickerson, 

Director,  NEPA  Compliance  Division  Office 
of  Federal  Activities. 

[FR  Doc.  96-29381  Filed  11-14-96;  8:45  am] 
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FRI-6661-8] 

Notice  of  Data  Availability  on  the 
Hazardous  Waste  Characteristics 
Scoping  Study 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  is  announcing  the 
availability  of  a  report  entitled 
"Hazardous  Waste  Characteristics 
Scoping  Study."  This  report  was 
prepared  by  the  Agency  under  a  May  17, 
1996  consent  agreement  with  the 
Environmental  Defense  Fund  to 
investigate  if  there  are  gaps  in  coverage 
in  the  existing  hazardous  waste 
characteristics  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  well  as  the  nature  and  extent  of  such 
gaps.  The  study  presents  EPA's 
methodology  for  identifying  potential 
gaps,  as  well  as  the  results  of  the 
analyses  conducted.  The  Scoping  Study 
is  a  final  product;  however,  EPA  will 
accept  information  relevant  to  the 
findings  of  the  Scoping  Study  to  be 
considered  in  follow-on  activities. 
DATES:  Copies  of  EPA's  Hazardous 
Waste  Characteristics  Scoping  Study 
will  be  available  from  the.  RCRA 
Information  Center  (RIC)  after  November 
15, 1996.  Electronic  access  via  the 
internet  will  be  available  after 
November  25,  1996. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-96-ERDA-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HCy,  401  M  Street,  SW.,  Washington, 
DC  20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  listed  below.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  through  the 
Internet  to:  rcradocket@epamail.epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-96-ERDA-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  and  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer.  Office  of  SoUd  Waste 
(5305W),  U.S.  EPA.  401  M  Street.  SW.. 
Washington.  DC  20460. 

The  Hazardous  Waste  Characteristics 
Scoping  Study  and  any  public 
comments  are  available  for  viewing  in 
the  RIC,  located  at  Crystal  Gateway  I. 
First  Floor.  1235  Jefferson  Davis 
Highway.  Arlington.  VA.  The  RIC  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  federal 
hohdays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  703-603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  bom  any  docket  at  no 


charge.  Additional  copies  cost  $0.15/ 
page.  For  information  on  accessing 
paper  and/ or  electronic  copies  of  the 
document,  see  the  "Supplementary 
Information"  section. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Persons  needing  further  information 
regarding  this  notice  should  contact 
Tamara  M.  Irvin,  Office  of  Solid  Waste, 
5304W,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460;  telephone:  (703)-308-9907; 
e-mail:irvin. tamara@epamail.epa.gov. 
General  questions  about  the  regulatory 
requirements  under  RCRA  should  be 
directed  to  the  RCRA  Hotline,  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401  M  St.  SW, 
Washington,  DC  20460;  telephone:  toll- 
free  at  800-424-9346,  TDD:  800-553- 
7672,  or  locally  at  703-412-9810. 
SUPPt.EMENTARY  INFORMATION:  Under  the 
Resource  Conservation  and  Recovery 
Act  Section  3001,  EPA  is  charged  with 
defining  which  solid  wastes  are 
hazardous  by  identifying  the 
characteristics  of  hazardous  waste  and 
listing  particular  hazardous  wastes.  The 
current  hazardous  waste  characteristics 
are  ignitability,  corrosivity,  reactivity, 
and  toxicity.  As  stated  above,  EPA 
entered  into  a  consent  decree  with  the 
Environmental  Defense  Fund  to  conduct 
a  study  investigating  if  there  are 
potential  gaps  in  these  characteristics, 
as  well  as  the  nature  and  extent  of  such 
gaps. 

For  a  paper  copy  of  the  Hazardous 
Waste  Characteristics  Scoping  Study 
please  contract  the  RIC  at  the  address  in 
the  ADDRESSES  section  of  this  notice. 
The  study  is  also  available  in  electronic 
format  on  the  internet.  Follow  these 
instructions  to  access  the  study. 
WWW:  http://www.epa.gov 
Gopher:  gopher.epa.gov/epaoswer 
Dial-up:  919  558-0335 

If  you  are  using  the  gopher  or  direct 
dial-up;  once  you  are  connected  to  the 
EPA  Public  Access  Server,  look  for  the 
report  in  the  following  directory:  EPA 
Offices  and  Regions/Office  of  Solid 
Waste  and  Emergency  Response 
{OSWER)/Offlce  of  Solid  Waste  (RCRA)/ 
Hazardous  Waste  Identification. 
FTP:  ftp.epa/gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in/pub/gopher/ 

OSWRCRA. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
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the  paper  record  maintained  at  the 
location  described  in  ADDRESSES  above. 

Dated:  November  8.  1996 
EliMbeth  A.  Cotxworlh. 
Acting  Director.  Office  of  Solid  Wasttf 
(FR  Doc  96-29353  Filed  1 1-14-96.  8:45  ami 
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[FRL-66S1-ei 

Proposed  Administrative  Settismsnt 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act;  In  re: 
Industrt-Plex  Superfund  Sits;  Wobum, 


AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  prospective 

purchaser  agreement  and  request  for 

public  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  enter  into 
a  prospective  purchaser  agreement  to 
address  claims  under  the 
Comprehensive  Environmental 
Response.  Com[>ensation  and  Liability 
Act  of  1980.  as  amended  (CERCLA).  42 
U.S.C.  9601  et  seq  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  .settlement  and  of  the 
opportunity  to  comment.  The  settlement 
is  intended  to  resolve  the  liability  under 
CERCLA  of  Massachusetts  Port 
Authority,  Massachsuetts  Bay 
Transportation  Authority. 
Massachusetts  Highway  Department  of 
the  Executive  Office  of  Transportation 
and  Construction,  and  the 
Commonwealth  of  Massachusetts  for 
injunctive  relief  or  for  costs  incurred  or 
to  be  incurred  by  EPA  in  conducting 
response  actions  at  the  Industri-Plex 
Superfund  Site  in  Wobum. 
Massachusetts. 

DATES:  Comments  must  be  provided  on 
or  before  December  16.  1996. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docliet  Clerlt.  U.S. 
Environmental  Protection  Agency, 
Region  I.  JFK  Federal  Building. 
Mailcode  RCG,  Boston.  Massachusetts 
02203.  and  should  refer  to:  Agreement 
and  Covenant  Not  to  Sue  Re:  Regional 
Transportation  Center,  Industri-Piex 
SuperiFund  Site.  Wobum.  Massachusetts, 
U.S.  EPA  Docket  No.  CERCLA-l-«6- 
1047. 

f  OR  FURfTMiR  INFORMATION  CONTACT: 
Daniel  H.  Winograd.  U.S. 
Environmental  Protection  Agency,  |J^.K. 
Federal  Building.  Mailcode  RCT. 
Boston.  Massachusetts  02203.  (617) 
565-3686. 

SUPPLaCNTARY  MFORMATION:  In 
accordance  with  the  Comprehensive 


Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA).  42  U.S.C.  9601  et  seq..  notice 
is  hereby  given  of  a  proposed 
prospective  purchaser  agreement 
concerning  the  Industri-Plex  Superfund 
Site  in  Wobum.  MA.  The  settlement 
was  approved  by  EPA  Region  I.  subject 
to  review  by  the  public  pursuant  to  this 
Notice.  Massachusetts  Port  Authority. 
Massachsuetts  Bay  Transp>ortation 
Authority.  Massachusetts  Highway 
Department  of  the  Executive  Office  of 
Transportation  and  Construction,  and 
the  Commonwealth  of  Massachusetts, 
have  executed  signature  pages 
committing  them  to  participate  in  the 
settlement.  Under  the  proposed 
settlement.  Massachusetts  Port 
Authority.  Massachsuetts  Bay 
Transportation  Authority,  and 
Massachusetts  Highway  Department  of 
the  Executive  Office  of  Transportation 
and  Construction  will  construct  and 
operate  a  regional  transportation  center 
that  will  improve  air  quality  by 
reducing  private  automobile  traffic 
otherwise  destined  for  Logan  Airport 
and  the  City  of  Boston.  In  addition,  all 
of  the  settling  parties  agree  to  abide  by 
institutional  controls  and  to  provide 
access  to  the  property.  EPA  believes  the 
settlement  is  fair  and  in  the  public 
interest. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  CERCLA  Section 
101  et  seq.  which  provides  EPA  with 
authority  to  consider,  compromise,  and 
settle  a  claim  under  Sections  106  and 
107  of  CERCLA  for  costs  incurred  by  the 
United  States  if  the  claim  has  not  been 
referred  to  the  U.S.  Department  of 
lustice  for  further  action.  The  U.S. 
Department  of  Justice  will  have 
approved  this  settlement  in  writing 
prior  to  the  agreement  becoming 
effective.  EPA  will  receive  written 
comments  relating  to  this  settlement  for 
thirty  (30)  days  firom  the  date  of 
publication  of  this  Notice. 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Daniel  H.  Winograd,  U.S. 
Environmental  Protection  Agmcy,  JFK 
Federal  Building.  Maikode  RCT, 
Boston.  Mastacfausatts  02203,  (617) 
565-3686. 

The  Agency's  respooae  to  any 
comments  received  will  be  available  for 
public  inspection  with  the  Docket  Cleri:. 
U.S.  Environmental  Protection  Agency, 
Region  I.  JFK  Federal  Building. 
Mailcode  RCG.  Boaton.  Massachusetts 
(U.S.  EPA  I3ockat  No.  CERCLA-I-«6- 
1047). 


Dated:  November  1.  1996. 
John  DeVillart, 
Regional  Administrator. 
[FR  Doc.  96-29351  Filed  11-14-96:  8:45  am) 
BLLMOOOM 


[FRL-S651-1] 

Proposed  NationsI  Pollutant  Discharge 
Elimination  System  General  Permit  and 
Reporting  Requirements  for  the  Final 
Beneficial  ftause  or  Disposal  of 
Municipal  Saetags  Sludge 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Pursuant  to  section  405(f)(1)  of 
the  Qean  Water  Act  (CWA)  EPA  is 
proposing  a  General  Permit  to  treatmeht 
works  treating  domestic  sewage 
(TWTDS).  including  publicly  owned 
treatment  works  (POTWs).  in  the  State 
of  Louisiana.  Notice  is  for  the  draft 
general  permit  for  the  land  application, 
surface  disposal,  and  disposal  in  a 
municipal  solid  waste  landfill  (MSWLF) 
of  sewage  sludge  generated  during  the 
treatment  of  domestic  sewage  in  a 
treatment  works. 

summary:  The  CWA  states  that  all 
permits  issued  under  section  402 
include  requirements  for  the  use  and 
disposal  of  sludge  that  implement  the 
regulations  established  (40  CFR  Part  503 
and  40  CFR  Part  258)  pursuant  to 
section  405(d)  of  the  CWA. 

The  State  of  Louisiana  was  authorized 
to  implement  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program  on  August  27.  1996.  H  is  not 
applying  for  authorization  to  implement 
the  sewage  sludge  program.  The 
Louisiana  Pollutant  Discharge 
Elimination  System  permits  issued  to 
wastewater  treatment  facilities  will  not 
provide  permit  coverage  for  disposal  of 
sewage  sludge.  EPA  is  proposing  this 
permit  to  assure  sewage  sludge  is 
beneficially  reused  or  disposed  in 
accordance  with  regulations  to  protect 
human  health  and  the  environment.  The 
40  CFR  Part  503  Standards  found  in  58 
FR  9248.  9404  consist  of  general 
requirements,  pollutant  limits, 
management  (Macticas,  and  operational 
standards,  for  the  final  use  or  disposal 
of  sewage  sludge  generated  during  the 
treatment  of  domestic  sewage  in  a 
treatment  works.  Reuse  or  disposal 
methods  ad<lrassed  in  the  general 
permit  include  sewage  sludge  applied  to 
the  land,  placed  on  a  surface  disposal 
site,  and  oisposed  in  a  municipal  solid 
waste  landfill.  This  aotice  requests 
comments  on  the  gsoaral  permit. 
DATES:  Comments  oo  the  proposed 
permit  must  be  received  on  or  before 
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January  14, 1997.  See  HEARINQS  for 
information  on  hearing  dates. 

ADDRESSES:  The  public  should  send  an 
original  and  two  copies  of  their 
comments  addressing  any  aspect  of  this 
notice  to  Ellen  Caldwell,  Administrative 
Support  Office  of  the  Water  Quality 
Protection  Division  (6WQ-0)  U.S. 
Environmental  Protection  Agency 
Region  6.  1445  Ross  Ave.  Suite  1200. 
Dallas.  Texas  75202  (214)  665-7513. 

The  public  record  is  located  at  EPA 
Region  6.  and  is  available  upon  written 
request.  Requests  for  copies  of  the 
public  record  should  be  addressed  to 
Ellen  Caldwell  at  the  address  above.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  proposed 
draft  general  permit  or  a  complete  copy 
of  the  entire  fact  sheet  and  general 
permit  contact  Ellen  Caldwell. 
Administrative  Support  Office  of  the 
Water  Quality  Protection  Division 
(6WQ-0).  U.S.  Environmental 
Protection  Agency  Region  6.  1445  Ross 
Ave..  Suite  1200.  Dallas.  Texas  75202 
(214) 665-7513. 

HEARINQS:  A  meeting  and  public  hearing 
will  be  held  on  December  12,  1996.  at 
the  following  location:  Maynard 
Ketchum  Building.  Rm.  #326.  Jimmy 
Swaggart  Bible  College  Campus.  7220 
Bluebonnet,  Baton  Rouge.  Louisiana. 

The  public  meeting  will  begin  at  2:00 
pm  and  end  at  5:00  pm.  The  public 
hearing  will  begin  at  7:00  pm  with 
registration  beginning  at  6:30  pm.  The 
public  meeting  will  provide  information 
on  the  permit  conditions.  The  public 
can  make  formal  statements  and 
comments  for  the  public  record  at  the 
public  hearing. 

SUPPLEMENTARY  INFORMATION: 

L  Framework  of  Permitting  System 

Regulated  entities  include: 


Category 


Treatment  Works 
Treating  Do- 
mestic Sewage. 

Treatment  Works 
Treating  Do- 
mestic Sewage. 

Treatment  Works 
Treating  Do- 
mestic Sewage. 

Treatment  Works 
Treating  Do- 
mestic Sewage. 

Treatment  Works 
Treating  Do- 
mestic Sewage. 


Examples  of  (^ulated 
entities 


Puljlidy  Owned  Treat- 
ment Works  (Munici- 
palities). 

Sewage  Sludge  Treat- 
ment Devices  (Including 
Blenders  of  Sewage 
Sludge). 

Wastewater  Treatment 
Devices. 

Federal  Facilities  Treating 
Domestic  Sewage. 

Owners  of  Land  Dedi- 
cated to  the  Disposal  of 
Sewage  Sludge. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
operation  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  foimd  in  40  CFR 
Subpart  122.21(c)(2)  of  Utle  40  of  the 
Code  of  Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Section  405(f)  of  the  CWA  requires 
that  any  permit  issued  under  section 
402  of  the  Act  to  a  POTW  or  any  other 
TWTDS  shall  include  the  requirements 
established  pursuant  to  section  405(d)  of 
the  CWA,  unless  such  requirements 
have  been  included  in  a  permit  issued 
under  the  appropriate  provisions  of 
subtitle  C  of  the  Solid  Waste  Disposal 
Act,  Part  C.  of  the  Safe  Drinking  Water 
Act.  the  Marine  Protection,  Research, 
and  Sanctuaries  Act  of  1972.  or  the 
Clean  Air  Act. 

II.  Permitting 

A.  Permit  Application  Regulations 

1.  Regulations  requiring  POTW  NPDES/ 
Sludge  Permit  Coverage 

In  accordance  with  40  CFR  Subpart 
122.21(c)(2).  all  POTWs  and  any  other 
existing  TWTDS  are  required  to  apply 
for  a  NPDES  permit.  POTWs  generating/ 
treating/blending/disposing  of  sewage 
sludge  are  subject  to  the  application 
submission  deadlines  as  defined  in  the 
February  19.  1993,  Federal  Register.  40 
CFR  Subpart  122.21(a)  excludes  persons 
covered  by  general  permits  from 
requirements  to  submit  individual 
permit  applications.  Coverage  under 
this  general  permit  will  eliminate  the 
operators  need  to  reapply  for  an 
individual  sewage  sludge  permit. 

2.  Regulations  Requiring  All  Other 
TWTDS  Coverage 

All  other  TWTDS  must  apply  for  a 
permit.  A  TWTDS  is  defined  in  40  CFR 
Subparts  122.2  and  501.2  as  "a  POTW 
or  any  other  sewage  sludge  or  waste 
water  treatment  devices  or  systems, 
regardless  of  ownership  (including 
federal  facilities),  used  in  the  storage, 
treatment,  recycling,  and  reclamation  of 
municipal  or  domestic  sewage, 
including  land  dedicated  for  the 
disposal  of  sewage  sludge.  This  includes 
facilities  that  generate  sewage  sludge  or 
otherwise  effectively  control  the  quality 
or  change  the  characteristics  (e.g.. 


blenders)  of  sewage  sludge  or  the 
manner  in  which  it  is  disposed.  In 
addition,  all  TWTDS  disposing  of 
sewage  sludge  in  a  State-permitted 
Municipal  Solid  Waste  Landfill 
(MSWLF)  must  also  apply  for  a  permit. 
40  CFR  Part  503  requires  all  sewage 
sludge  disposed  in  an  MSWLF  meet  the 
requirements  in  40  CFR  Part  258 
concerning  the  quality  of  the  materials 
disposed. 

3.  Application  of  General  Permit 

This  public  notice  specifies  that 
official  notification  is  required  for 
coverage  under  this  general  permit. 
Notifying  EPA  under  a  general  permit  is 
a  mechanism  which  can  be  used  to 
establish  an  accounting  of  the  number  of 
permittees  covered  by  the  general 
permit,  the  nature  of  operations  at  the 
facility  generating  the  sewage  sludge, 
and  the  identity  and  location  of  sludge 
disposal  sites.  This  type  of  information 
is  appropriate  since  the  sewage  sludge 
is  being  monitored  and  tracked.  This 
permit  will  apply  to  all  TWTDS 
(including  POTWs)  covered  by 
permitting  requirements  under  40  CFR 
Part  503  and  40  CFR  Part  258. 

4.  Individual  Permit  Application 
Requirements 

The  requirements  for  an  individual 
permit  application  are  found  in  40  CFR 
Subpart  501.15(a)(2).  The  information  is 
intended  to  develop  the  site-specific 
conditions  generally  associated  with 
individual  permits.  Individual  permit 
applications  may  be  needed  under 
several  circumstances.  Examples 
include:  General  permits,  where  the 
TWTDS  authorized  by  a  general  permit 
to  final  reuse  or  dispose  sewage  sludge, 
is  requesting  to  be  excluded  from  the 
coverage  of  the  general  permit  by 
applying  for  a  permit  (see  40  CFR 
Subpart  122.28(b)(2)(iii)  for  EPA  issued 
general  permits);  or  the  Director 
requiring  a  TWTDS  authorized  by  a 
general  permit  to  apply  for  an 
individual  permit  (see  40  CFR  Subpart 
122.28(b)(2)(ii)  for  EPA  issued  general 
permits). 

III.  Draft  General  Permit  for  Final 
Beneficial  Reuse  and  Disposal  of 
Municipal  Sewage  Sludge 

A.  Today's  Notice 

Today's  notice  proposed  a  general 
permit  for  final  beneficial  reuse  and 
disposal  of  municipal  sewage  sludge  in 
Louisiana.  The  following  portion 
provides  notice  for  the  draft  general 
permit  and  accompanying  fact  sheet  for 
a  general  Sewage  Sludge  permit  in 
Louisiana.  This  draft  general  permit  is 
intended  to  cover  the  final  beneficial 
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reuse  and  disposal  of  municipal  sewa;^ 
sludge  in  accordance  with  the 
Standards  for  the  Use  or  Disposal  of 
Sewage  Sludge.  40  CFR  Part  503.  The 
proposed  permit  contains:  The  Federal 
guidelines  to  insure  that  the  permittee's 
practices  do  not  pose  a  threat  to  human 
health  and  the  environment  due  to  toxic 
pollutants  and  pathogens. 

Effe<:tive  Date  of  Requirements 

This  permit  shall  be  effective  upon 
issuance. 

EPA  Contacts 

United  States  EPA.  Region  6,  Water 
Quality  Protet:tion  Division  (6WQ-PM) 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue.  12th  Floor. 
Suite  1200.  Dallas.  TX  75202. 

Comment  Period  Closes 

The  comment  period  ends  60  days 
following  the  publication  of  this  general 
permit  in  the  Federal  Register. 

B.  Preamble  for  Draft  General  Permit 

1.  Coverage  Under  the  Proposed  General 
Permit 

Types  of  Final  Sludge  Reuse  or 
Disposal  Practices  Covered.  Those 
facilities  generating  sewage  sludge  or 
used  in  the  .storage,  treatment,  recycling, 
and  reclamation  of  municipal  or 
domestic  sewage,  including  land 
dedicated  for  the  disposal  of  sewage 
sludge.  The  permit  being  proposed  is 
intended  to  cover  all  TWTDS  (including 
POTWs)  in  the  State  of  Louisiana  with 
requirements  for  the  final  reuse  or 
disposal  of  municipal  sewage  sludge. 

Designated  Treatment  Works  Treating 
Doniestic  Sewage.  The  Regional 
Administrator  may  designate  any 
facility  a  TWTDS  if  he  or  she  becomes 
aware  of  facilities  which  do  not 
automatically  fit  the  definition  of 
TWTDS.  but  finds  that  the  facility  poses 
a  potential  for  adverse  effects  on  the 
public  health  and  the  environment  from 
poor  sludge  quality  or  poor  sludge 
handling,  use  or  disposal  practices,  or 
where  he  or  she  finds  that  such 
designation  is  necessary  to  ensure  that 
such  person  is  in  compliance  with  40 
CFR  Part  503. 

POTWs  with  Pending  Application. 
Some  existing  TWTDS  have  submitted 
applications  in  accordance  with  NPDES 
requirements  and  have  remained 
unpermitted  due  to  the  administrative 
work  load  and  priorities.  All  of  these 
applicants  will  gain  coverage  under  the 
sewage  sludge  program  through  the 
issuance  of  this  permit.  Region  6 
believes  this  benefits  those  applic<ints 
without  a  permit.  Any  permittee 
desiring  an  individual  permit  may 


petition  the  Director  in  accordance  with 
40  CFR  Subpart  122.28(b)(3)(iii). 

2.  Permit  Conditions 

a.  Description  of  draft  permit 
conditions.  The  conditions  of  this  draft 
permit  have  been  developed  to  be 
consistent  with  the  self-implementing 
requirements  of  the  40  CFR  Part  503 
regulations.  The  draft  permit  contains 
requirements  for  TWTDS  (including 
POTWs)  that  land  apply  municipal 
sewage  sludge,  surface  dispose 
municipal  sewage  sludge,  and  dispose 
of  municipal  sewage  sludge  in  a 
municipal  solid  waste  landfill. 

(1)  For  sewage  sludge  that  is  land 
applied,  permit  conditions  specifically 
address  the  following:  (A)  Requirements 
specific  to  bulk  sewage  sludge  for 
application  to  the  land  meeting  class  A 
or  B  pathogen  reduction  and  the 
cumulative  loading  rates  in  Table  2  of 
the  permit,  or  class  B  p>athogen 
reduction  and  the  pollutant 
concentrations  in  Table  3  of  the  permit. 
(B)  Requirements  specific  to  bulk 
sewage  sludge  meeting  pollutant 
concentrations  in  Table  3  of  the  permit 
and  Class  A  pathogen  reduction 
requirements.  (C)  Requirements  specific 
to  sludge  sold  or  given  away  in  a  bag  or 
other  container  for  application  to  the 
land  that  does  not  meet  the  pollutant 
concentrations  in  Table  3  of  the  pwrmit. 

(2)  For  sewage  sludge  that  is  surface 
disposed,  permit  conditions  specifically 
address  the  following:  (A)  Requirements 
specific  to  surface  disposal  sites  without 
a  liner  and  leachate  collection  system. 
(B)  Requirements  specific  to  surface 
disposal  sites  with  a  liner  and  leachate 
collection  system. 

(3)  For  sewage  sludge  that  is  disposed 
in  a  municipal  solid  waste  landfill.  40 
CFR  Subpart  503.4  states  that  permit 
conditions  require  sewage  sludge 
disposed  to  meet  the  quality 
requirements  of  40  CFTR  Part  258.  Major 
POTWs  (those  POTWs  with  a  design 
flow  rate  equal  to  or  greater  than  one 
million  gallons  per  day.  and  POTWs 
that  serve  10.000  people  or  more,  or  any 
POTW  required  to  have  an  approved 
pretreatment  program  under  40  CFR 
Subpart  403.8(a))  disposing  of  sewage 
sludge  in  a  municipal  solid  waste 
landfill  are  required  to  conduct  a  TCLP 
test  once/permit  life  to  determine  if  the 
sludge  is  hazardous  as  well  as  an  annual 
paint  filter  test  to  assure  that  the  sludge 
does  not  contain  free  liquids. 
Compliance  with  these  testing 
requirements  will  assure  that  the  sewage 
sludge  meets  the  quality  requirements. 

b.  Sludge  Quality  Limitations. 
Specific  numerical  permit  conditions 
for  metals  are  dependent  upon  the 
quality  of  the  sludge  as  well  as  the 


method  used  by  the  TWTDS  for  the  final 
reuse  or  disposal  of  municipal  sewage 
sludge. 

V.  Economic  Impact 

EPA  believes  that  this  proposed 
general  permit  will  be  economically 
beneficial  to  the  regulated  community. 
It  provides  an  economic  alternative  to 
the  individual  application  process  the 
facilities  covered  by  this  permit  would 
otherwise  have  to  face.  The 
requirements  are  consistent  with  those 
already  imposed  by  effective  federal 
regulations  and  State  requirements. 

An  economic  analysis  was  prepared 
when  the  40  CFR  Part  503  regulations 
were  proposed  and  finalized.  Region  6 
believes  that  the  general  permit 
conditions  provide  the  same 
requirements  as  the  self-implementing 
requirements  under  the  40  CFR  Part  503 
rule.  Also  Region  6  believes  that  this 
general  permit  is  the  most  economical 
permitting  option  available  to  all 
TWTDS  with  NPDES  application 
requirements. 

VI.  Compliance  With  Other  Federal 
Regulations 

A.  National  Environmental  Policy  Act 

CWA  Section  511(c)(1)  excludes  this 
action  from  the  National  Environmental 
Pohcy  Act  of  1969. 

B.  Endangered  Species  Act 

The  Endangered  Species  Act  (ESA)  of 
1973  requires  Federal  Agencies  such  as 
EPA  to  ensure,  in  consultation  with  the 
U.S.  Fish  and  Wildlife  Service  and  the 
National  Marine  Fisheries  Service  (the 
Services)  that  any  actions  authorized, 
funded,  or  carried  out  by  the  Agency 
(e.g..  EPA  issued  sewage  sludge  permits 
requiring  compliance  with  the 
conditions  in  the  Part  503  regulations) 
are  not  likely  to  adversely  effect  the 
continued  existence  of  any  federally- 
listed  endangered  or  threatened  species 
or  adversely  modify  or  destroy  critical 
habitat  o^such  species  (see  16  U.S.C. 
1536(a)(2).  50  CFR  Part  402  and  40  CFR 
Subpart  122.49(c)). 

Accordingly,  sewage  sludge  final 
reuse  and  disposal  activities  that  are 
likely  to  adversely  effect  species  are  not 
eligible  for  permit  coverage  under  this 
sewage  sludge  general  permit. 

To  be  eligible  for  coverage  under  the 
sewage  sludge  general  permit, 
applicants  are  required  to  review  the  list 
of  species  and  their  locations  and  which 
are  described  in  the  instructions  for 
completing  the  application 
requirements  under  this  permit.  If  an 
applicant  determines  that  none  of  the 
species  identified  are  found  in  the 
parish  in  which  the  TWTDS,  surface 
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disposal  site,  land  application  site  or 
MSWLF  is  located,  then  there  is  no 
likelihood  of  an  adverse  efliect  and  they 
are  eligible  for  permit  coverage. 
Applicants  must  then  certify  that  their 
operation  is  not  likely  to  adversely 
affect  species  and  will  be  granted 
sewage  sludge  general  permit  coverage 
48  hours  after  the  date  of  the  postmark 
on  the  envelope  used  to  mail  in  the 
notification. 

If  species  are  found  to  be  located  in 
the  same  parish  as  the  TWTDS,  surface 
disposal  site,  land  application  site,  or 
MSWLF  then  the  applicant  next  must 
determine  whether  the  species  are  in 
proximity  to  the  sites.  A  species  is  in 
proximity  if  it  is  located  in  the  area  of 
the  site  where  sewage  sludge  will  be 
generated,  treated,  reused  or  final 
disposed.  If  an  applicant  determines 
there  are  no  species  in  proximity  to  the 
potential  sites,  then  there  is  no 
likelihood  of  adversely  affecting  the 
species  and  the  applicant  is  eligible  for 
permit  coverage. 

If  species  are  in  proximity  to  the  sites, 
as  long  as  they  have  been  considered  as 
part  of  a  previous  ESA  authorization  of 
the  applicant's  activity,  and  the 
environmental  baseline  established  in 
that  authorization  is  unchanged,  the 
applicant  may  be  covered  under  the 
permit.  For  example,  an  applicant's 
activity  may  have  been  authorized  as 
part  of  a  section  7  consultation  under 
ESA,  covered  under  a  section  10  permit, 
or  have  received  a  clearance  letter.  The 
environmental  baseline  generally 
includes  the  past  and  present  impacts  of 
all  federal,  state  and  private  actions  that 
were  contemporaneous  to  an  ESA 
authorization.  Therefore,  if  a  permit 
applicant  has  received  previous 
authorization  and  nothing  has  changed 
or  been  added  to  the  environmental 
baseline  established  in  the  previous 
authorization,  then  coverage  under  this 
permit  will  be  provided. 

In  the  absence  of  such  previous 
authorization,  if  species  are  in 
proximity  to  the  sites,  then  the 
applicant  must  determine  whether  there 
is  any  likely  adverse  effect  upon  the 
species.  This  is  done  by  the  applicant 
conducting  a  further  examination  or 
investigation  which  includes  contacting 
the  Services  for  a  determination  on 
potential  adverse  effects  of  endangered 
species.  If  the  applicant  determines  that 
there  likely  is,  or  will  likely  be  an 
adverse  effect,  then  the  applicant  is  not 
eligible  for  general  permit  coverage. 

All  TWTDS  applying  for  coverage 
under  this  permit  must  provide  in  the 
notification  to  EPA  the  following 
information:  (1)  a  determination  as  to 
whether  there  are  any  species  in 
proximity  to  the  sites,  and  (2)  a 


certification  that  their  sewage  sludge 
treatment,  reuse,  or  disposal  are  not 
likely  to  adversely  afl'ect  species  or  are 
otherwise  eligible  for  coverage  due  to  a 
previous  authorization  under  the  ESA. 
Coverage  is  contingent  upon  the 
applicant's  providing  truthful 
information  concerning  certification  and 
abiding  by  any  conditions  imposed  by 
thepermit. 

TWTDS  who  are  not  able  to  determine 
that  there  will  be  no  likely  adverse 
effect  to  species  or  habitats  and  cannot 
sign  the  certification  to  gain  coverage 
under  this  sewage  sludge  general 
permit,  must  apply  to  EPA  for  an 
individual  sludge  only  permit.  As 
appropriate,  EPA  will  conduct  ESA  §  7 
consultation  when  issuing  such 
individual  permits. 

Regardless  of  the  above  conditions, 
EPA  may  require  that  a  permittee  apply 
for  an  individual  sewage  sludge  permit 
on  the  basis  of  possible  adverse  effects 
on  species  or  critical  habitats.  Where 
there  are  concerns  that  coverage  for  a 
particular  discharger  is  not  sufficiently 
protective  of  listed  species,  the  Services 
(as  well  as  any  other  interested  parties) 
may  petition  EPA  to  requirb  that  the 
discharger  obtain-an  individual  NPDES 
permit  and  conduct  an  individual 
section  7  consultation  as  appropriate. 

In  addition,  the  Assistant 
Administrator  for  Fisheries  for  the 
National  Oceanic  and  Atmospheric 
Administration,  or  his/her  authorized 
representative,  or  the  U.S.  Fisheries  and 
Wildlife  Service  (as  well  as  any  other 
interested  parties)  may  petition  EPA  to 
require  that  a  permittee  obtain  an 
individual  sewage  sludge  jermit.  The 
permittee  is  also  required  to  make  the 
recordkeeping  information  required  by 
the  40  CFR  Part  503  regulations  and  the 
permit  available  upon  request  to  the 
Assistant  Administrator  for  Fisheries  for 
the  National  Oceanic  and  Atmospheric 
Administration,  or  his/her.authorized 
representative,  or  the  U.S.  Fisheries  and 
Wildlife  Service  Regional  Director,  or 
his/her  authorized  representative. 

These  mechanisms  allow  for  the 
broadest  and  most  efficient  coverage  for 
the  permittee  while  still  providing  for 
the  most  efficient  protection  of 
endangered  species.  It  significantly 
reduces  the  number  of  TWTDS  that 
must  be  considered  individually  and 
therefore  allows  the  Agency  and  the 
Services  to  focus  their  resources  on 
those  discharges  that  are  indeed  likely 
to  adversely  affect  water-dependent 
listed  species.  Straightforward 
mechanisms  such  as  these  allow 
applicants  with  expedient  permit 
coverage,  and  eliminates  "permit 
limbo"  for  the  greatest  number  of 
permitted  discharges.  At  the  same  time 


it  is  more  protective  of  endangered 
species  because  it  allows  both  agencies 
to  focus  on  the  real  problems,  and  thus, 
provide  endangered  species  protection 
in  a  more  expeditious  manner.  Prior  to 
the  publication  of  the  public  notice  of 
this  draft  permit  in  the  Federal  Register. 
both  Services  concurred  that  the  draft 
permit  will  not  adversely  affect  listed 
species.  Comments  submitted  by  both 
agencies  were  addressed  in  the  draft 
]}ermit  as  requested. 

C.  National  Historic  Preservation  Act 

The  National  Historic  Preservation 
Act  (NHPA)  prohibits  Federal  actions 
that  would  affect  a  property  that  eithe.- 
is  listed  on,  or  is  eligible  for  listing.  Oii 
the  National  Historic  Register.  EPA 
therefore  cannot  issue  permits  to 
treatment  works  treating  domestic 
sewage  (including  publicly  owned 
treatment  works  (POTWs)  affecting 
historic  properties  unless  measures  will 
be  taken  such  as  under  a  written 
agreement  between  the  applicant  and 
the  State  Historic  Preservation  Officer 
(SHPO)  outlining  all  measures  to  be 
undertaken  by  the  applicant  to  mitigate 
or  prevent  adverse  effects  to  the  historic 
property.  Therefore,  under  today's 
permit  land  applying,  surface  disposing, 
or  disposing  of  sewage  sludge  in  a 
municipal  solid  waste  landfill  may  he 
covered  only  if  the  action  will  not  affect 
a  historic  property  that  is  listed  or  is 
eligible  to  be  listed  in  the  National 
Historic  Register,  or  the  operator  has 
obtained  and  is  in  compliance  with  a 
written  agreement  signed  by  the  State 
Historic  Preservation  Officer  (SHPO) 
that  outlines  measures  to  l>e  taken  to 
mitigate  or  prevent  adverse  effects  to  the 
historic  site.  Prior  to  the  publication  of 
the  public  notice  of  this  draft  permit  in 
the  Federal  Register,  the  Louisiana 
Department  of  Culture.  Recreation,  and 
Tourism  determined  it  had  no 
objections  to  the  general  permit  liased 
on  the  NHPA.  Comments  submitted  by 
the  agency  were  addressed  in  the  draft 
permit  as  requested. 

D.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
to  prepare  a  Regulatory  Impact  Analysis 
(RIA)  for  major  regulations,  which  are 
defined  by  certain  levels  of  costs  and 
impacts.  For  example,  the  Executive 
Order  specifies  that  a  regulation 
imposing  an  annual  cost  and  benefits  to 
the  economy  of  $100  million  or  more  is 
considered  "major"  under  the  terms  of 
the  Order.  According  to  the  Executive 
Order,  the  RLA  should  contain 
descriptions  of  both  potential  costs  and 
benefits. 

Based  on  EPA's  estimate  of  the 
incremental  costs  of  complying  with  the 
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final  40  CFR  Part  503  regulation,  the 
Agency  does  not  consider  the  final  40 
CFR  Part  503  regulation  to  be  a  major 
rule  as  defined  in  Executive  Order 
12291.  Hence,  since  this  permit  reflects 
only  the  provisions  in  the  final  40  CFR 
Part  503  regulations,  compliance  with 
this  general  permit  is  not  considered  a 
major  impact. 

E.  Paperwork  Reduction  Act 

The  annual  public  reporting  burden 
for  the  collection  of  information 
imposed  by  this  general  permit  is  the 
same  as  that  imposed  by  the  now  final 
40  CFR  Part  503  regulations. 
Respondent  reporting  and  record 
keeping  burden  for  this  collection  of 
information  includes  time  for  reviewing 
instructions,  searching  existing  data 
soun;es.  gathering  and  maintaining  the 
data  needed,  and  completing  and 
revising  the  collection  of  information. 
The  information  collection  requirements 
were  submitted  and  approved  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  all  Federal  agencies  to  analyze 
the  impact  of  a  regulation  on  small 
businesses,  small  governmental 
jurisdictions,  and  small  organizations. 
The  purpose  of  this  analysis  is  to 
determine  the  extent  to  which  the 
general  permit,  as  a  result  of  the 
regulations,  has  an  impact  on  small 
entities  and  the  nature  of  those  impacts. 

The  total  estimated  compliance  costs 
for  the  final  40  CFR  Part  503  regulation 
and  for  this  general  permit,  since  the 
conditions  are  the  same,  for  small 
entities  is  $14.1  million,  the  majority  of 
which  is  attributed  to  land  application 
and  surface  dispo.sal  of  sewage  sludge. 
Of  the  total  estimated  costs  for  all  small 
entities.  73  percent  is  attributed  to 
entities  (treatment  works  and  septage 
haulers)  that  place  .sewage  sludge  on  a 
surface  disposal  site. 

Estimated  compliance  costs  for  the  40 
CFR  Part  503  regulation  and  this  general 
permit  for  small  publicly  and  privately 
owned  treatment  works  are  $1 1.0 
million  for  dire<:t  and  indirect  costs 
including  $0.4  million  for  cost  of 
reading  and  interpreting  the  regulation 
Thus,  compliance  costs  for  small 
treatment  works  are  only  about  23 
percent  of  the  total  estimated 
compliance  costs  for  all  treatment  works 
and  firms.  EPA  has  judged  that  small 
privately  or  publicly  owned  treatment 
works  are  not  subject  to  sub.stantial 
compliance  costs  under  40  CFR  Part 
503. 


Signed  this  15th  day  of  October.  1996. 
Okst  Rwniraz,  Jr. 

Acting  Director.  Water  Quality  Protection 
Division  (6WQ).  EPA  Region  6 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Emergency  Review  and  Approval 

Novembers.  1996 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  spon.sor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  funciions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Note:  The  Commission  is  seeking 
emergency  approval  for  these  information 
collections  by  December  12,  1996,  under  the 
provisions  of  5  CFR  Section  1320.13. 

DATES:  Written  comments  should  be 
submitted  on  or  before  December  12, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications.  Room  234,  1919  M 
St:,  N.W..  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  N.W., 


Washington.  DC  20503  or 
fain tQal.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

0\W  Approval  Number:  3060-0685. 
Title:  Annual  Updating  of  Maximum 
Permitted  Rates  for  Regulated  Cable 
Services. 
Form  No.:  FCC  Form  1240. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  State.  Local  or  Tribal 
Governments. 

Number  of  Respondents:  8.475.  (5.475 
cable  operators  and  3.000  local 
franchise  authorities  ("LFAs"). 

Estimated  Time  Per  Response:  1-15 
hours. 

Total  Annual  Burden:  The  following 
are  estimates  of  paperwork  burdens 
imposed  on  cable  operators  and  local 
franchising  authorities  with  respect  to 
the  FCC  Form  1240  information 
collection  requirement.  The 
modification  to  the  Form  1240  rate 
methodology  requirements  only  pertains 
to  first-time  filings  of  FCC  Form  1240. 
Also,  the  modification  merely  results  in 
permitting  operators  to  project  and 
recoup  certain  costs  sooner,  rather  than 
later.  This  results  in  no  measurable 
burden  revision  for  this  information 
collection.  Also,  if  there  was  an 
additional  burden  significant  enough  to 
be  measured,  any  burden  added  to  an 
operator's  first  Form  1240  filing  would 
be  cancelled  out  by  the  decreased 
burden  in  completing  the  second  Form 
1240  filing.  The  Commission  therefore 
reports  the  estimated  burden  for  the 
Form  1240  information  collection 
requirement  as  it  currently  exists  in  the 
OMB  inventory. 

Burden  for  operators:  We  estimate 
that  25%  of  operators  will  contract  out" 
the  burden  of  filing  and  that  it  will  take 
1  hour  to  coordinate  information  with 
those  contractors.  The  remaining  75%  of 
operators  are  estimated  to  employ  in 
house  staff  to  complete  the  filing.  1.369 
filings  (25%  contracted  out)  x  1  hour  = 
1.369  hours.  4.106  filings  (75%  in 
hou-se)  X  15  hours  =  61.590  hours. 

Additionally.  76.93'3(g)(2)  states:  If  an 
LFA  has  taken  no  action  within  the  90- 
day  review  period,  then  the  proposed 
rates  may  go  into  effect  at  the  end  of  the 
review  period,  subject  to  a  prospective 
rate,  reduction  and  refund  if  the  LFA 
subsequently  issues  a  written  decision 
disapproving  any  portion  of  such  rates. 
However,  if  an  operator  inquires  as  to 
whether  the  LFA  intends  to  issue  a  rate 
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order  after  the  initial  review  period,  the 
LFA  or  its  designee  must  notify  the 
operator  of  its  intent  in  this  regard 
within  15  days  of  the  operator's  inquiry. 
We  estimate  this  will  occur  in  25%  of 
the  instances  when  Form  1240s  are  filed 
by  cable  operators  with  their  LFAs.  25% 
of  3,000  =  750  inquiries  at  an  estimated 
1  burden  for  each  inquiry  =  750  hours. 
Total  burden  hours  to  operators  =  1,369 
+  61,590  +  750  =  63.709  hours. 

Burden  to  LFAs:  "The  Commission 
estimates  there  will  be  3,000  FCC  Form 
1240s  filed  with  LFAs,  annually. 
Average  LFA  reviewing  time  for  each 
FCC  Form  1240  is  estimated  to  be  8 
hours.  3,000  x  8  hours  =  24,000  burden 
hours. 

Additionally,  we  estimate  750 
responses  to  operator  requests  pursuant 
to  76.933(g)(2).  750  notifications  at  an 
estimated  1  burden  hour  for  each 
notification  =  750  hours.  Total  burden 
hours  to  LFAs  =  (3.000  x  8  hrs.)  +  (750 
X  1  hr.)  =  24,750  hrs. 

Total  burden  hours  for  all 
respondents  =  63.799  +  24.750  =  88,549 
hours. 

Costs  for  Respondents:  $2,084,450. 
We  estimate  an  annual  purchase  of 
4.000  diskette  versions  of  FCC  Form 
1240  @  $5  per  diskette  =  $20,000. 
Printing,  photocopying  and  postage 
costs  incurred  by  respondents  is 
estimated  to  be  $2  per  form  (5,475 
filings  X  $2)  =  $10,950.  We  estimate 
Form  1240  assistance  will  be  performed 
by  legal  and  accounting  contractors  at 
an  average  of  $100/hour  for  25%  of  the 
filings.  $100/hour  x  1,369  filings  (25% 
of  Form  1240  filings)  x  15  hours  = 
$2,053,500. 

Total  respondent  costs:  $20,000  + 
$10,950  +  2.053,500  =  $2,084,450. 

Needs  and  Uses:  On  September  22, 
1995,  the  Commission  released  the 
Thirteenth  Order  on  Reconsideration 
("Order"),  FCC  95-397.  MM  Docket  No. 
92-266,  which  adopted  a  new  optional 
rate  adjustment  methodology  permitting 
cable  operators  to  make  annual  rate 
changes  to  their  basic  service  tiers 
("BSTs")  and  cable  programming 
service  tiers  ("CPSTs").  Operators 
electing  to  use  this  methodology  adjust 
their  rates  once  per  year  to  reflect 
reasonably  certain  and  reasonably 
quantifiable  changes  in  external  costs, 
inflation,  and  the  number  of  regulated 
channels  that  are  projected  for  the  12 
montfas  following  the  rate  change.  To 
enable  operators  to  use  this  opti(Hial  rate 
adjustment  methodology  the 
CtHnmission  created  FOC  Form  1240 
Annual  Updating  of  Maximum 
Permitted  Rates  for  Regulated  Cable 
Services. 

Subsequent  to  the  availability  of  PCC 
F(MTn  1240,  the  Commission  received 


numerous  requests  for  waiver  of  certain 
rate  adjustment  requirements  contained 
in  the  Order.  Therefore,  on,  Novemeber 
1. 1996,  the  Commission  released  an 
Order,  DA  96-1804,  which  grants  for  all 
cable  operators'  initial  Form  1240  filing, 
a  waiver  of  the  requirement  that  only 
costs  that  have  actually  been  incurred 
may  be  included  in  the  true-up  period. 
Specifically,  an  operator's  initial  Form 
1240  filing  may  now  include  projected 
changes  in  costs,  inflation,  channels  and 
subscriber  information  attributable  to 
the  period  between  the  last  date  for 
which  historical  cost  data  is  available 
and  the  effective  date  of  the  new  rates. 
These  projections  must  be  accompanied 
by  a  separate  calculation  and 
explanation  of  the  basis  for  the  costs  (for 
the  period  between  the  last  full  month 
for  which  actual  cost  data  is  available 
and  the  effective  date  of  the  new  rate). 
The  creation  of  this  blanket  waiver 
modifies  the  Form  1240  information 
collection  requirement  and  therefore 
requires  the  approval  of  the  Office  of 
Management  and  Budget. 

Federal  Conununications  Conunission. 

William  F.  Catoa, 

Acting  Secretary. 

IFR  Doc.  96-29299  Filed  11-14-96;  8:45  am] 
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Putilic  Information  Collection 
Requirement  Sutxnitted  to  Office  of 
Management  and  Budget  (OMB)  for 
Review 

November  6, 1996. 

The  Federal  ComTnunications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Section  3507.  Persons  wishing  to 
comment  on  this  information  collection 
should  amtact  Timothy  Fain.  Office  of 
Management  and  Budget,  Room  10236, 
NEOB,  Washington,  D.C.  20503,  (202) 
396-0651.  For  further  information, 
contact  Dcvothy  Conway.  Federal 
Communications  Conunission,  (202) 
418-0217. 

Nate:  The  Cbmrnission  has  requested 
emergency  review  of  this  collection  by 
November  29, 1996,  under  the  provisions  of 
5  CFR  132ai3. 

Title:  Policy  and  Rules  Concerning  the 
Interstate.  Interexchange  Marketplace; 
Implementation  of  Section  254(^  of  the 
Communications  Act  of  1934,  as 
amended,  CC  Docket  No.  96-61. 

Forni  No.:  N/A. 

0^4B  Control  No.:  3060-0704. 

Action:  Revised  Collection. 


Respondents:  Business  or  other  for- 
profit  entities. 

Estimated  Annual  Burden:  519 
respondents:  266.2  hours  per  response 
(avg.);  138,175.5  hours  total  annual 
burden. 

Needs  and  Uses:  In  the  Second  Report 
and  Order  (Order),  adopted  in  CC 
Docket  No.  96-61.  the  Commission 
eliminated  the  requirement  that 
nondominant  interexchange  carriers  file 
tariffs  for  interstate,  domestic, 
interexchange  telecommunications 
services.  In  order  to  facilitate 
enforcement  of  such  carriers'  statutory 
obligation  to  geographically  average  and 
integrate  their  rates,  and  to  make  it 
easier  for  customers  to  compare  carriers' 
service  offerings,  the  Order  requires 
afiected  carriers  to  maintain,  and  to 
make  available  to  the  public  in  at  least 
one  location,  information  concerning 
their  rates,  terms  and  conditions  for  all 
of  their  interstate,  domestic 
interexchange  services. 

The  foregoing  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  burden  estimates  or  any  other  aspect 
of  the  collection  of  information 
including  suggestions  for  reducing  the 
burden  to  the  Federal  Communications 
Commission,  Records  Management 
Division,  Paperwork  Reduction  Project, 
Washington.  D.C.  20554. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-29300  Filed  11-14-96;  8:45  am) 

BKiJNG  COOE  CriZ-OI-P 


(Report  No.  2164] 

Petitions  for  Reconsideration  of  Action 
in  Rulamaking  Proceedings 

November  12. 1996. 

A  Petition  for  reconsideration  has 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  23d,  1919  M  Street. 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contracts,  ITS.  Inc.  (202)  857-3800. 
Oppositiaitt  to  this  petition  must  be 
filed  December  2, 1996.  See  Section 
1.4(b)  (1)  (rftbe  Comauesion's  rules  (47 
CFR  1.4^X1))-  KepUes  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Sul^e(i:  Rmemaking  to  Amend  Parts 
1.  2,  21  and  25  of  die  Commission's 
Rules  to  Redesignate  the  27.5-29.5  GHz 
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Frequency  Band,  to  Reallcx:ate  the  29.5- 
30.0  GHz  Frequency  Band,  and  to 
Establish  Rules  and  Policies  for  Local 
Multipoint  Distribution  Service  and  for 
Fixed  Satellite  Services.  (CC  Docket  No. 
92-297). 

Numbtfr  of  Petitions  Filed:  1 . 

Federal  Q)mmunications  Commission. 
William  F.  Caton, 

Acting  SecKtary 

IFR  Dot:.  9&- 29297  Filed  11-14-96.  8:45  ami 

MLUNO  coot  (71 2-01 -M 


[Corractlon  to  ftoport  No.  21S2] 

Petitions  for  Reconsideration  and 
Ciartficatlon  of  Action  In  Rulemaking 
Proc««dlngs 

November  12,  1996 

Report  No.  2162,  released  November 
5.  1996  listed  the  below  Petition  for 
Reconsideration.  The  subject  listed  the 
petition  as  a  FM  Table  of  Allotments 
instead  of  a  TV  Table  of  Allotments. 

Subject:  Amendment  of  Section 
73.202(b).  Table  of  Allotments,  FM 
Broadcast  Stations.  (Waverly,  NY  and 
Altoona.  PA)  (MM  Docket  No.  96-11. 
RM-8742). 

Number  of  Petitions  Filed:  1 . 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

IFR  Doc.  96-29296  Filed  11-14-96;  8  45  ami 
BILLMO  COOC  (712-01-M 


FEDERAL  EIMERQENCY 
MANAGEIMENT  AGENCY 

[FEMA-1143-0R1 

Maine;  Amendment  to  Notice  of  a 
Ma|or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Maine 
(FEMA-H4.3-DR),  dated  Ck:tober  28. 
1996,  and  related  determinations. 

EFFECTIVE  DATE:  November  4.  1996. 

F0«  FURTHER  INF0RMATK3N  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergenc7  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
26.  1996. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Lacy  E.  Suiter. 

Executive  Associate  Director.  Response  and 

Becovery  Directorate. 

[FR  Doc.  96-29372  Filed  11-14-96:  8:45  am) 

atLUNQ  COOC  (Tlt-ttt-P 


[FEMA-1143-0R] 

Maine;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEIMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  State  of  Maine  (FEMA- 

H43-DR),  dated  October  28.  1996.  and 

related  determinations. 

FOR  FURTHER  MFORMATKM  CONTACT: 

October  28, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  EX:  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  letter  dated 
October  28.  1996.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
use.  5121  et  seq).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maine,  resulting 
from  severe  storms,  heavy  rains,  high  winds, 
and  inland  and  coastal  flooding  beginning  on 
October  20.  1996.  and  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  afler 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 


Agency  under  Executive  Order  12148, 1 
hereby  appoint  Sharon  Stoffel  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maine  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Cumberland  and  York  Counties  for 
Individual  Assistance,  Public  Assistance  and 
Hazard  Mitigation  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Jamas  L.  Witt. 

Director. 

IFR  Doc.  96-29373  Filed  11-14-96;  8:45  am) 

BN.UNO  COOC  •71S-02-M 

[FEMA-1142-0R] 

Massachusetts;  Amendment  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Massachusetts 
(FEMA-1142-DR).  dated  October  25. 
1996.  and  related  determinations. 
EFFECTIVE  DATE:  November  4.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
25.  1996. 

(Catalog  of  Federal  IDomestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

IFR  Doc.  96-29374  Filed  11-14-96;  8:45  am) 
MLUNO  COOC  tnt-n-p 

[FEMA-n42-OR] 

Massachusetts;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Massachusetts  (FEMA-1142-DR).  dated 
October  25. 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  October  25,  1996. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  25, 1996,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Massachusetts,  resulting  from  extreme 
weather  conditions  and  flooding  on  October 
20, 1996,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (the  Stafford  Act).  I,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  Commonwealth  of  Massachusetts. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Alma  C.  Annstrong  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of 
Massachusetts  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

Essex,  Middlesex,  Norfolk,  Plymouth  and 
Suffolk  Counties  for  Individual  Assistance, 
f^iblic  Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

[FR  Doc.  96-29375  Filed  11-14-96;  8:45  am) 

BiLLMM  cooE  tnt-m-p 


[FEIMA-1144-OR] 

New  Hampshire;  Major  Disaster  and 
Related  oieterminations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Hampshire 
(FEMA-1144-DR).  dated  October  29, 
1996,  and  related  determinations. 

EFFECTIVE  DATE:  October  29,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  29, 1996,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Hampshire, 
resulting  from  the  Fall  Northeaster  rainstorm 
on  October  20-23, 1996,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  New  Hampshire. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Gary  Pierson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Hampshire  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 


Hillsborough,  Rockingham,  and  Strafford 
Counties  for  Individual  Assistance,  Public 
Assistance  and  Hazard  Mitigation. 

Grafton,  Merrimack,  and  Sullivan  Counties 
for  Public  Assistance  and  Hazard  Mitigation 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

IFR  Doc.  96-29371  Filed  11-14-96;  8:45  am] 

BIUJNQ  COOC  «718-(I2-P 


[FEMA-1136-0R] 

Puerto  Rico;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Puerto  Rico.  (FEMA- 
1136-DR),  dated  September  11,  1996, 
and  related  determinations. 
EFFECTIVE  DATE:  October  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  EX:  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Puerto  Rico  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  11.  1996: 

The  municipalities  of  Aguadilla.  Anasco. 
and  Las  Marias  for  Public  Assistance  (already 
designated  for  Individual  Assistance  and 
Hazard  Mitigation). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  96-29376  Filed  11-14-96:  8:45  am] 

BILLING  COOE  671»-02-P 


[FEMA-1135-0R] 

Virginia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia.  (FEMA- 
1135-DR),  dated  September  6, 1996.  and 
related  determinations. 
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EFFECnve  DATE:  October  31.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 

SUPPLEyENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
Jieptember  6.  1996: 

Hampton  City  for  Individual  Assistance 
and  Hazard  Mitigation  (already  designated 
for  direct  Federal  assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
L«cy  E.  Suitar. 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

IFR  Doc.  96-29377  Filed  1 1-14-96;  8:45  am] 
WLLMQ  COM  ana-oa-p 


FEDERAL  HOUSING  FINANCE  BOARD 
Federal  Housing  Finance  Board 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  61  FR  56546.  November 
I.  1996. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m..  Thursday. 
November  7,  1996. 

CHANGE  IN  THE  MEETING:  Previously 
announced  Board  meeting  time  as  been 
changed  from  10:00  am  to  12:00  p  m. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker.  Secretary  to  the  Board. 
(202) 408-2837. 
Rita  1.  Fair, 

Managing  Director 

IFR  Do<    96-29420  Filed  11-12-96;  4  29  pm| 

WLUNQ  COOC  (TSS-OI-P 


Sunshine  Act  IMeeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  61  FR  56546.  November 
1.  1996. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.  Thursday. 
November  7,  1996. 

CHANGES  IN  THE  MEETING:  The  following 
topic  was  added  to  the  open  portion  of 
the  meeting: 

•  Final  Rule  Amending  12  CFR.  Part 
902  to  Include  Waiver  Provision. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202) 408-2837. 

RJta  1.  Fair, 

Managing  Director. 

[FR  Doc  96-29423  Filed  11-12-96;  4:29  pmj 

■N.UNO  coot  ITH-ai-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  try.  and 
Mergers  of  Bank  Holding  Companlas 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  oflices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbankjng  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  use.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  9, 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1 .  East  Coast  Bank  Corporation 
Employee  Stock  Ownership  Plan  Trust, 
Ormond  Beach,  Florida;  to  become  a 
bank  holding  company  by  acquiring  40 
percent  of  the  voting  shares  of  East 
Coast  Bank  Corporation,  Ormond  Beach, 
Florida,  and  thereby  indirectly  acquire 
Bank  at  Ormond  By-The-Sea,  Ormond 
Beach,  Florida. 

2.  Peoples  Bancorp.  Inc..  CarroUton, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Peoples  Bank  of 
West  Georgia,  CarroUton,  Georgia,  in 
organization. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1 .  Independent  Bancorp,  Limited, 
Little  Chute,  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Little  Chute,  Little  Chute,  Wisconsin. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Security  Bancshares,  Inc..  Amory, 
Mississippi;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Security  Bank  of 
Amory,  Amory.  Mississippi. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Denison  Bancshares,  Incrof  Holton, 
Holton,  Kansas;  to  acquire  6  percent  of 
the  voting  shares  of  Denison  State  Bank, 
Holton,  Kansas. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  First  Mineola.  Inc..  Mineola,  Texas; 
to  become  a  bank  holding  company  by 
acquiring  and  merging  with  The  First 
Mineola  Corporation,  Mineola,  Texas, 
and  thereby  indirectly  acqure  The  First 
National  Bank.  Mineola,  Texas. 

2.  New  Albany,  Inc..  Albany.  Texas;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Albany  Bancshares.  Inc., 
Albany,  Texas,  and  Albany  Bancshares 
Nevada  Financial  Corporation,  Reno. 
Nevada,  and  thereby  indirectly  acquire 
First  National  Bank  Albany/ 
Breckenridge.  Albany,  Texas. 

In  connection  with  this  appUcation, 
Albany  Bancshares  will  be  merged  with 
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and  into  New  Albany;  the  surviving 
bank  holding  company  will  be  renamed 
Albany  Bancshares,  Inc. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1996. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  96-29249  Filed  11-14-96;  8:45  am] 

BILUNQ  COOE  •2ie-01-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225. Z5  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as.  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  29, 1996. 


A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York.  New  York  10045: 

1.  HSBC  Americas,  Inc.,  Buffalo.  New 
York;  HSBC  Holdings.  PLC.  London, 
United  Kingdom;  and  HSBC  Holdings 
BV,  Amsterdam.  Netherlands;  to  acquire 
First  Federal  Savings  and  Loan 
Association  of  Rochester.  Rochester, 
New  York,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  8, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  96-29248  Filed  11-14-96;  8:45  am] 

BILUNG  COOE  621(M>1-F 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

Nove'nber  20.  1996. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1997  Federal  Reserve  Board 
budget. 

2.  Proposed  1997  budget  for  the  Office  of 
Insjjector  General. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board,  (202)  452-3204. 

Dated:  November  13, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  96-29434  Filed  11-13-96;  11:05 
am] 

BILimC  CODE  621(M)1-P 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  Approximately  11:00 
a.jn.,  Wednesday,  November  20. 1996, 


following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  {apf)ointments. 
assignments,  promotions,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 
Mr.  )oseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

DATED:  November  13, 1996. 
WiUiam  W.  Wiles. 

Secretary  of  the  Board.  • 

(FR  Doc.  96-29435  Filed  11-13-96:  11:05 

am] 

BILUNG  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

[File  No.  942-3328] 

Victoria  Bie  d/b/a  Body  Gold;  Analysis 
To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  La 
jolla.  California-based  dietary 
supplement  manufacturer  bom  making 
certain  challenged  claims  for  chromium 
picolinate  dietary  supplements,  without 
competent  and  reliable  scientific 
evidence  to  support  them;  from 
misrepresenting  the  results  of  any  test, 
study,  or  research;  and  from 
representing  that  any  testimonial  or 
endorsement  is  the  typical  or  ordinary 
experience  of  users  of  the  advertised 
product,  unless  the  claim  is 
substantiated  or  unless  Bie  discloses  the 
generally  expected  results  clearly  and 
prominently.  The  agreement  settles 
allegations  that  Bie  made  unsupported 
claims  about  weight  loss  and  health 
benefits  for  chromium  picolinate  dietar\- 
supplements. 


58560  Federal  Regigter  /  Vol.  61.  No.  222  /  Friday.  November  15,  1996  /  Notices 


DATES:  Comments  must  be  received  on 
or  before  January  14,  1997. 
AOORESSeS:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington,  DC.  20580. 
FOR  FURTHER  IMFORMATKM  CONTACT: 
Claude  Wild.  III.  Federal  Trade 
Commission,  Denver  Regional  Office, 
1961  Stout  Street.  Suite  1523.  Denver. 
CO  80294.  (303)  844-2272.  Sohni 
Bendiks.  Federal  Trade  Commission. 
Denver  Regional  Office,  1961  Stout 
Street.  Suite  1523.  Denver.  CO  80294. 
(303)  844-3923. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46.  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page,  on  the  World  Wide  Web.  at 
■■http.7/www.flc.gov/os/action&/htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  N.W..  Washington,  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the 
Commission— s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

4 

Analysis  of  Consent  Order  To  Aid 
Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement.  subje<;t  to  final 
approval,  to  a  proposed  consent  order 
from  Victoria  Bie  d/b/a  Body  Gold. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Ciommission  will  agam  review  the 
agreement  and  the  romments  re<;eived 
and  will  ile<.i(le  whtifher  it  should 
withdraw  from  thj-  iigrwrneiil  and  lake 
other  .Tpprnpn.ite  a<  lion  or  make  final 
the  agreement's  proposed  order. 


This  matter  concerns  advertising 
claims  made  by  Victoria  Bie  d/b/a  Body 
Gold  in  selling  dietary  supplements. 
The  Commission's  complaint  in  this 
matter  alleges  that  respondent 
advertised  and  sold  products  containing 
chromium  picolinate.  (-)hydroxycitric 
acid  and  L-camitine. 

Regarding  chromium  picolinate,  the 
complaint  charges  that  respondent 
represented  without  adequate 
substantiation  that  chromium  picolinate 
'  causes  weight  and  fat  loss  (rapidly  and 
without  diet  or  strenuous  exercise), 
lowers  cholesterol  levels,  increases 
human  metabolism,  increases  lean  body 
mass,  builds  muscle,  controls  appetite 
and  sugar  cravings,  regulates  blood 
sugar  and  increases  energy  and/or 
stamina.  The  complaint  also  charges 
that  respondent  represented  without 
adequate  substantiation  that 
testimonials  in  her  advertisements  and 
promotional  materials  reflect  the  typical 
and  ordinary  experiences  of  members  of 
the  public  who  have  used  products 
containing  chromium  picoUnate. 
Finally,  the  complaint  charges  that 
respondent  falsely  claimed  that 
scientific  studies  supported  her  claims 
that  chromium  picolinate  reduces  body 
fat.  causes  rapid  body  fat  loss,  increases 
lean  body  mass  and  builds  muscle, 
causes  significant  weight  loss, 
significantly  reduces  serum  cholesterol, 
lowers  or  regulates  blood  sugar,  and 
increases  energy  or  stamina. 

Regarding  L-camitine.  the  complaint 
charges  that  respondent  represented 
without  adequate  substantiation  that 
taking  L-camitine  as  a  supplement 
reduces  body  fat.  causes  weight  loss, 
tones  muscles,  increases  stamina,  and 
enhances  athletic  performance.  The 
complaint  also  charges  that  respondent 
represented  without  adequate 
substantiation  that  testimonials  in  her 
advertisements  and  promotional 
materials  reflect  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  have  used  products  containing  L- 
camitine. 

Regarding  (-)hydroxycitric  acid,  the 
complaint  alleges  that  respondent 
represented  without  adequate 
substantiation  that  CitriGold.  which  is  a 
combination  of  chromium  picolinate 
and  (-)hydroxycitric  acid,  causes  weight 
loss,  reduces  body  fat,  and  controls 
appetite. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  propo.sed  order  requires 
respondent  to  cease  and  desist  from 
reprtjsenting  that  chromium  picolinate. 
CitriGold,  or  any  other  food,  dietary 


supplement,  or  drug  reduces  body  fat, 
causes  weight  loss,  causes  rapid  weight 
or  fat  loss,  causes  weight  or  fat  loss 
without  dieting  or  strenuous  exercise, 
reduces  semm  cholesterol  levels, 
increases  human  metabolism,  increases 
lecm  body  mass  and  builds  muscle, 
increases  energy  or  stamina,  controls 
appetite  and/or  cravings  for  sugar,  and 
regulates  blood  sugar,  unless  respondent 
possesses  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

Part  II  of  the  proposed  order  requires 
resjwndent  to  cease  and  desist  from 
representing  that  L-camitine.  or  any 
food,  dietary  supplement,  or  dmg 
improves  fat  metabolism,  causes  fat  loss, 
causes  weight  loss,  tones  muscles, 
enhances  athletic  {>erfonnance  and/or 
increases  stamina,  unless  respondent 
possesses  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

Part  in  of  the  proposed  order  requires 
that  respondent  cease  and  desist  from 
making  any  representation  regarding  the 
performance,  benefits,  efficacy  or  safety 
of  any  food,  dietary  supplement  or  drug 
unless,  at  the  time  of  making  such 
representation,  respondent  possesses 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Part  IV  of  the  proposed  order  requires 
that  respondent  cease  and  desist  fi^m 
misrepresenting  in  any  manner  the 
existence,  contents,  validity,  results, 
conclusions  or  interpretations  of  any 
test  or  study. 

Part  V  of  the  proposed  order  requires 
that  respondent  cease  and  desist  from 
representing  that  any  endorsement  of  a 
product  or  program  represents  the 
typical  or  ordinary  experience  of 
members  of  the  public  unless,  at  the 
time  of  making  such  representation,  the 
representation  is  tnje,  and  respondent 
possesses  and  relies  upon  competent 
and  reliable  evidence  that  substantiates 
the  representation.  However, 
respondent  may  use  such  endorsements 
if  the  statements  in  the  endorsement  are 
true,  and  if  respondent  discloses  <Jearly 
and  prominently,  close  to  the 
endorsement,  what  the  generally 
expected  results  would  be  in  the 
depicted  circumstances  or.  the  limited 
applicability  of  the  endorser's 
experience  to  what  consumers  may 
generally  expect  to  achieve. 

Parts  Vl  and  VII  of  the  proposed  order 
permit  respondent  to  make  certain 
representations  on  labels  as  specifically 
permitted  under  Food  and  Drug 
Administration  regulations  or  standards. 

The  prop>osed  order  also  requires  the 
respondent  to  maintain  materials  relied 
upon  to  substantiate  the  claims  covered 
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by  the  order  (Part  VIII);  to  notify  the 
Commission  of  any  proposed  change  in 
the  company  that  might  affect 
compliance  with  the  order  (Part  IX);  to 
distribute  copies  of  the  order  to  all 
agents,  representatives  and  employees 
(Part  X);  and  to  file  one  or  more  reports 
detailing  compliance  with  the  order 
(Part  XI).  The  order  also  contains  a 
provision  that  it  will  terminate  after 
twenty  (20)  years  absent  the  filing  of  a 
complaint  against  respondent  alleging 
violation  of  the  order  (Part  XII). 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 
|FR  Doc.  96-29265  Filed  11-14-96;  8:45  ami 
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[File  No.  912-3336] 

Conopco,  Inc.;  Van  Den  Bergh  Foods 
Company;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  New 
York  City-based  manufacturer  of 
margins  and  spreads  from  making 
unsubstantiated  or  false  health  or 
nutrient  content  claims  for  any  of  the 
margarine  and  butter  products  it 
markets.  In  addition,  in  any 
advertisement  including  a  "no 
cholesterol"  claim  for  a  margarine  or 
spread  that  contains  a  significant 
amount  of  fat.  Conopco  has  agreed  to 
clearly  state  the  total  fat  content.  The 
agreement  settles  Commission 
allegations  stemming  horn  Conopco's 
national  advertising  campaign  for 
Promise  margarine  that  focused  on 
consumers'  heart  health  concerns. 
DATES:  Comments  must  be  received  on 
or  before  January  14, 1997. 
AOORESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  N.W.. 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Aime  V.  Maher,  Federal  Trade 
Commission,  S-4002, 6th  and 
Pennsylvania  Ave,  NW,  Washington.  DC 
20580.  (202)  32&-2987.  Rosemary  Rosso, 
Federal  Trade  Commission,  S-4002,  6th 


and  Pennsylvania  Ave.  NW, 
Washington,  DC  20580.  (202)  326-2174. 
SUPPI.EMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page,  on  the  World  Wide  Web,  at 
"http://www.ftc.gov/os/actions/htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C.  20580. 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Conopco,  Inc. 
("Conopco"),  a  wholly-owned 
subsidiary  of  Unilever  United  States, 
Inc.,  doing  business  as  Van  Den  Bergh 
Foods  Company. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  charges  Conopco  with  engaging 
in  deceptive  advertising  of  the 
"Promise"  line  of  margarines  and 
spreads,  which  are  marketed  by  Van 
E)en  Bergh  Foods  Company,  an 
operating  division  of  Conopco.  The 
complaint  challenges  television  and 
print  advertisements  for  Promise  spread, 
Promise  Extra  Light  mai^arine  and 
Promise  Ultra  (26%)  spread  (hereinafter 
sometimes  referred  to  as  "Promise 
margarines  and  spreads").  According  to 


the  complaint,  television  and  print 
advertisements  for  Promise  margarines 
and  spreads  represented  that  eating 
these  products  would  help  reduce  the 
risk  of  heart  disease.  According  to  the 
complaint,  at  the  time  it  made  the 
representation,  Conopco  neither 
possessed  nor  relied  upon  a  reasonable 
basis  that  substantiated  such 
representation. 

The  complaint  also  alleges  that 
advertisements  for  Promise  margarines 
and  spreads  represented  that  these  foods 
are  low  in  total  fat.  This  representation 
is  alleged  to  be  false  and  misleading.  At 
the  time  the  advertisements  were 
disseminated.  Promise  spread  contained 

9.5  grams  of  fat  per  14  gram  serving  and 
34  grams  of  fat  per  50  grams.  Promise 
Extra  Light  margarine  contained  5.6 
grams  of  fat  per  14  gram  serving  and  20 
grams  of  fat  per  50  grams,  and  Promise 
Ultra  (26%)  contained  3.64  grams  of  fat 
per  14  gram  serving  and  13  grams  of  fat 
per  50  grams. 

The  complaint  also  alleges  that 
advertisements  for  Promise  spread 
represented  that  Promise  spread  is  low 
in  saturated  fat.  This  representation  is 
also  alleged  to  be  false  and  misleading. 
At  the  time  the  advertisements  were 
disseminated.  Promise  spread  contained 

1.6  grams  of  saturated  fat  per  14  gram 
serving  with  17  percent  of  calories 
derived  from  saturated  fat. 

The  complaint  also  alleges  that 
advertisements  for  Promise  spread  and 
Promise  Extra  Light  margarine 
represented  that  Promise  spread  and 
Promise  Extra  Light  margarine  have  no 
dietary  cholesterol.  According  to  the 
complaint,  Conopco  failed  to  adequately 
disclose  that  Promise  spread  and 
Promise  Extra  Light  margarine  contain  a 
significant  amount  of  total  fat.  In  light 
of  the  representation  that  Promise 
spread  and  Promise  Extra  Light 
margarine  have  no  dietary  cholesterol, 
the  total  fat  content  of  the  products 
would  be  material  to  consumers  and  the 
failure  to  adequately  disclose  total  fat 
content  is  alleged  to  be  deceptive. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  Conopco  from 
engaging  in  similar  deceptive  and  unfair 
acts  and  practices  in  the  future. 

Part  I  of  the  order  prohibits  Conopco 
from  misrepresenting  that  eating 
Promise  margarines  and  spreads  or  any 
other  margarine  or  spread  will  help  to 
reduce  the  risk  of  heart  disease  or  that 
any  margarine  or  spread  has  the  ability 
to  cause  or  contribute  to  any  risk  factor 
for  a  disease  or  any  health-related 
condition  unless  at  the  time  of  making 
such  representation  Conopco  possesses 
and  relies  upon  a  reasonable  basis 
consisting  of  competent  and  reliable 
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st;ientiric  evidence  that  substantiates  the 
representation.  Under  the  order,  any 
representation  relating  to  the  ability  of 
any  marxarine  or  spread  to  reduce  the 
risk  of  heart  disease  or  to  cause  or 
contribute  to  anv  risk  factor  for  a  disease 
or  any  health-related  condition  that  is 
specifically  permitted  in  labeling  by 
regulations  promulgated  by  the  Food 
and  Dmg  Administration  pursuant  to 
the  Nutrition  Lahnling  and  Education 
Act  of  1990  will  be  deemed  to  have  a 
rea.sonable  basis. 

Part  II  of  the  order  prohibits  Conopco 
from  misrepresenting  the  existence  or 
amount  of  fat,  saturated  fat,  cholesterol 
or  calories  of  any  margarine  or  spread. 
Part  II  also  provides  that  if  any 
representation  covered  by  this  Part 
conveys  any  nutrient  content  claim 
defined  (for  purposes  of  labeling)  by  any 
regulation  promulgated  by  the  Food  and 
Drug  Administration,  compliance  with 
this  Part  shall  be  governed  by  the 
qualifying  amount  for  sui;h  defined 
claim  as  set  forth  in  that  regulation. 

Part  IIIA  of  the  order  requires 
Conopco,  in  any  advertisement  or 
promotional  material  for  any  margarine 
or  spread  that  contains  the  disfilosure 
level  of  fat  as  .set  forth  in  final 
regulations  concerning  cholesterol 
content  claims  as  promulgated  by  the 
Food  and  Drug  Administration  pursuant 
to  the  Nutrition  Ubehng  and  Education 
Act  of  1990.  that  refers,  directly  or  by 
implication,  to  the  amount  of 
cholesterol  in  such  food,  to  disclose 
clearly  and  prominently  the  total 
number  of  grams  of  fat  per  serving.  Part 
IIIB  of  the  order  requires  that  for  three 
years  Conopco  also  disclose,  in  any 
advertisement  or  promotional  material 
for  anv  margarine  or  spread  sold  under 
the  Promise  brand  name  that  contains 
the  aforementioned  disclosure  level  of 
fat.  the  percentage  of  calories  derived 
from  fat  or  a  statement  that  the 
margarine  or  spread  is  not  a  "low  fat" 
food. 

Part  IV  provides  that  the  order  shall 
not  prohibit  representations  specifically 
permitted  in  lal)eling  for  any  margarine 
or  spread  by  regulations  promulgated  by 
the  Food  and  Drug  Administration 
pursuant  to  the  Nutrition  Labelmg  and 
Education  Act  of  1990 

Part  V  defines  the  terms  used  in  the 
order.  Part  VI  requires  Conopco  to 
maintain  copies  of  all  material  relating 
to  advertisements  covered  by  the  order 
and  all  documents  relating  to 
substantiation  of  advertising  (laims 
covered  by  the  order  Pari  VII  requires 
Conopco  to  notify  the  Conunission  of 
any  changes  in  the  corporate  structure 
that  might  affe<.t  (ompliance  with  the 
order  Part  VIII  requires  Conopco  to 
distribute  copies  of  the  order  to  certain 


company  officials  and  employees  and 
certain  other  representatives  and  agents 
of  the  company.  Part  IX  provides  that 
the  order  will  terminate  after  twenty 
years  under  certain  circumstances.  Part 
X  requires  Conopco  to  file  with  the 
Commission  one  or  more  reports 
detailing  compUance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  con.stitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Oark. 
Secrptary 

IFR  Doc  96-29266  Filed  1 1-14-96;  8:45  ami 
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[File  No.  932-3282] 

Nutrition  21;  S«lene  Systems.  Inc.; 
Herbert  H.  Boynton;  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 


SUMIMARY:  In  .settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  San 
Dtego-based  dietary  supplement 
manufacturer  arid  its  president  from 
making  certain  challenged  claims  for 
chromium  picolinate  dietary 
supplements,  without  competent  and 
reliable  scientific  evidence  to  support 
them,  and  from  misrepresenting  the 
results  of  any  test,  study,  or  research. 
The  settlement  also  requires  Nutrition 
21.  which  holds  the  exclusive  U.S. 
license  on  the  patent  rights  to  chromium 
picolinate.  to  send  its  customers  who 
resell  the  supplement  to  the  public  a 
notice  of  the  Commission's  allegations 
and  a  request  to  stop  using  sales 
materials  making  the  challenged  claims. 
The  agreement  settles  allegations  that 
Nutrition  21  made  unsupported  claims 
about  weight  loss  and  health  benefits  for 
chromium  picolinate  dietary 
supplements. 

DATES:  Comments  must  be  received  on 
or  before  January  14,  1997. 
ADDRESSES:  Comments  should  be 
direc  ted  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pennsylvania 
Avenue.  N.VV.,  Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
l.oren  C.  Thompson,  Federal  Trade 
Commission.  S-4002,  6th  St.  and 
Pennsylvania  Ave..  NVV.  Washington, 
DC  20580.  (202)  326-2049.  Beth 
Grossman.  Federal  Trade  Commission, 


S— 4002.  6th  St.  and  Pennsylvania  Ave., 
NW.  Washington.  DC  20580.  (202)  326- 
3019. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46.  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page,  on  the  World  Wide  Web.  at 
"http://www.ftc.gov/os/actions/htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130.  Sixth  Street  and  Pennsylvania 
Avenue,  N.W..  Washington.  DC.  20580. 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  consent 
order  from  Nutrition  21.  a  limited 
partnership,  Selene  Systems.  Inc.,  a 
general  partner  of  Nutrition  21,  and 
Herbert  H.  Boynton,  President  of  Selene 
Systems,  Inc.  ("respondents"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  cnromium 
picolinate.  a  nutrient  patented  by  the 
United  States  Department  of 
Agriculture.  Respondents  hold  the 
exclusive  license  to  manufacture  and 
sell  chromium  picolinate  in  the  United 
States.  The  Commission's  proposed 
complaint  alleges  that  the  respondents 
represented  without  a  reasonable  basis 
in  their  advertisements  that  chromium 
picolinate:  (a)  Significantly  reduces 
body  fat;  (b)  causes  significant  weight 


Federal  Register  /  Vol.  61,  No.  222  /  Friday,  November  15,  1996  /  Notices 


58563 


loss;  (c)  causes  significant  weight  loss 
without  diet  or  exercise;  (d)  causes  long- 
term  or  permanent  weight  loss;  (e) 
increases  lean  body  mass  and  builds 
muscle;  (f)  significantly  increases 
human  metabolism;  (g)  controls  appetite 
and  reduces  cravings  for  sugar;  (h) 
significantly  reduces  total  and  LDL 
serum  cholesterol;  (i)  significantly 
lowers  elevated  blood  sugar  levels;  and 
())  is  effective  in  the  treatment  and 
prevention  of  diabetes.  The  proposed 
complaint  also  alleges  that  respondents 
represented  without  a  reasonable  basis 
that  ninety  percent  of  adults  in  the 
United  States  do  not  consume  diets  with 
sufficient  chromium  to  support  normal 
insulin  function,  resulting  in  increased 
risk  of  overweight,  heart  disease, 
elevated  blood  fat.  high  blood  pressure, 
and  diabetes.  Finally,  the  proposed 
complaint  alleges  that  respondents 
falsely  represented  that  a  number  of 
those  claims  were  supported  by 
scientific  studies. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits 
respondents  from  making  the 
challenged  representations  for 
chromivim  picolinate  or  any  other  food, 
dietaiy  supplement,  or  drug  unless  they 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representations. 

Part  n  of  the  proposed  order  prohibits 
respondents  from  making  any 
representation  about  the  benefits, 
performance,  efficacy,  or  safiety  of 
chromium  picolinate  or  any  other  food, 
dietary  supplement,  or  drug  unless  they 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation. 

Part  ni  of  the  proposed  order 
prohibits  respondents  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test,  study,  or 
research. 

Part  IV  of  the  proposed  order  requires 
respondents  to  send  notification  letters 
to  past,  current,  and  future  purchasers 
for  resale  of  diromium  picolinate.  The 
letter  describes  the  Commission's 
allegations  and  the  terms  of  the  order, 
and  advises  recipients  to  stop  using 
promotional  materials  making  the 
challenged  claims. 

Parts  V  throu^  IX  of  tbe  prvpoeed 
order  relate  to  respondents'  oblation  to 
maintain  records,  distribute  the  order  to 
current  and  future  officers  and 
employees,  notify  the  Commiasum  of 
changes  in  corporate  structure  or  in  the 
individual's  employment,  end  file 
compUance  reports  with  the 


Conunission.  Part  X  provides  that  the 
order  will  terminate  after  twenty  years 
under  certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Quk, 
Secretary. 

IFR  Doc.  96-29264  Filed  11-14-96;  8:45  am) 
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[File  No.  952-C366] 

Universal  Merchants,  Inc.;  Steven 
Oscherowitz;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  Los 
Angeles,  California-based  dietary 
supplement  manufacturer  and  its 
president  from  making  certain 
challenged  claims  for  chromium 
picolinate  dietary  supplements,  without 
competent  and  reliable  scientific 
evidence  to  support  them;  from 
misrepresenting  the  results  of  any  test, 
study,  or  research;  and  from 
representing  that  any  testimonial  or 
endorsement  is  the  typical  or  ordinary 
experience  of  users  of  the  advertised 
product,  unless  the  claim  is 
substantiated  or  unless  Universal 
Merchants  discloses  the  generally 
expected  results  clearly  and 
prominently.  The  agreement  settles 
allegations  that  Universal  Merchants 
made  unsupported  claims  about  weight 
loss  and  health  benefits  in  infomerdals 
for  its  Chromatrim  and  Chromathm  100 
chromium  picolinate  chewing  gum 
products. 

DATES:  Comments  must  be  received  on 
or  befcHe  January  14. 1997. 
AOCMESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159, 6th  St.  and  Pennsylvania 
Ave.,  NW.,  Washii^<m,  DC  20580. 
FOR  FUmNER  MFOMIATXM  CONTACT: 
Richard  L.  Qeland,  Federal  Trade 
Commission,  H-466, 6th  and 
Pennsylvania  Ave.,  NW,  Wa^ngton. 
DC  20580.  (202)  326-3088. 
SUPPUEMENTARVMFOMIATION:  Pursuant 
to  Sectim  6(Q  of  the  Federal  Trade 
Commissioti  Act.  38  Stat.  721, 15  U.S.C. 
46.  and  Section  2.34  of  the 


Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
pubUc  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page,  on  the  World  Wide  Web.  at 
"http://www.ftc.gov/os/actions/htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Peimsylvania 
Avenue,  NW.,  Washington.  DC  20580. 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b){6)(ii)). 

Analysis  of  Proposed  Consent  for  Public 
Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Universal 
Merchants.  Inc.,  the  marketer  of 
ChromaTrim.  a  chewing  gum  containing 
chromium  picolinate  sold  as  a  weight 
loss  aid.  and  its  president.  Steven 
Oscherowitz,  hereinafter  sometimes 
referred  to  as  respondents. 

The  prop>osed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  alleges  that  the  resf>ondents 
made  unsubstantiated  claims  that 
ChromaTrim  (1)  reduces  body  fat.  (2) 
causes  significant  weight  loss.  (3) 
significantly  reduces  body  fat  and 
causes  weight  loss  without  dieting  or 
exercise.  (4)  increases  lean  body  mass 
and  builds  muscle,  and  (5)  controls 
appetite  and  craving  for  sugar.  The 
complaim  further  alleges  that 
respondents  falsely  represented  that 
these  effects  have  been  demonstrated 
through  scientific  studies.  In  addition, 
the  complaint  alleges  that  respondents 
made  unsubstantiated  claims  that  (1) 
testimonials  from  consiuners  appearing 


58564  Federal  Regjater  /  Vol.  61.  No.  222  /  Friday.  November  15.  1996  /  Notices 


in  ChromaTrim  advertisements  reflect 
the  typical  or  ordinary  experience  of 
users  and  (2)  that  nine  out  often  people 
suffer  decreased  ability  to  bum  fat. 
preserve  muscle,  and  control  hunger 
and  cravings  because  of  a  chromium 
deficiency. 

The  proposed  consent  order  contains 
provisions  desij^ned  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  order  requires 
substantiation  for  claims  that 
ChromaTrim  (1)  significantly  reduces 
body  fat.  (2)  causes  significant  weight 
loss,  (3)  significantly  reduces  body  fat  or 
causes  weight  loss  without  dieting  or 
exercise.  (4)  increases  lean  body  mass  or 
builds  muscle,  and  (5)  controls  appetite 
or  craving  for  sugar.  Similarly.  Part  I 
prohibits  the  claim  that  nine  out  often 
people  do  not  consume  enough 
chromium  to  support  normal  insulin 
function,  resulting  in  decreased  ability 
to  bum  fat,  preserve  muscle,  and  control 
hunger  and  cravings,  unless,  such  claim 
is  substantiated  by  competent  and 
reliable  scientific  evidence  at  the  time  it 
is  made. 

Part  II  of  the  proposed  order  requires 
substantiation  for  any  health  benefits, 
performance,  efficacy  or  safety  claim  for 
any  food,  dietary  supplement,' or  dmg. 
Part  ni  prohibits  the  misrepresentation 
of  any  test,  study,  or  research.  Part  IV 
prohibits  proposed  respondents  from 
representing  that  any  testimonial  is  the 
typical  or  ordinary  experience  of  users 
unless  such  claim  is  substantiated  or 
respondents  disclose,  clearly  and 
prominently,  what  the  generally 
expected  results  would  be  or  that 
consumers  should  not  expect  similar 
results.  Parts  V  and  VI  allow 
representations  permitted  for  drugs  by 
the  Food  and  Dmg  Administration  or  for 
foods  under  the  Nutrition  Labeling  and 
Education  Act.  Part  VII  requires 
proposed  respondents  to  maintain 
certain  records  for  five  years,  and  Part 
VIII  requires  proposed  respondents  to 
distribute  a  copy  of  the  order  to  certain 
persons  who  have  responsibilities 
subject  to  the  order.  Part  IX  requires  the 
corporate  respondent  to  notify  the 
Commission  of  any  changes  in  the 
corporation  that  may  affect  compliance 
with  the  order  and  Part  X  requires  that 
Steven  Oscherowitz  notify  the 
Commission  of  changes  in  employment 
or  of  his  affiliation  with  any  new 
employment.  This  provision  is  effective 
for  five  years.  Part  XI  requires  that  the 
proposed  respondents  file  a  compliance 
report  and  Part  XII  sunsets  the  proposed 
order  at  twenty  years  under  certain 
circumstances. 


The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  6rder.  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Ooiuld  S.  aark. 

Secretary.  . 

jFR  Doc.  96-29267  Filed  11-14-96;  8:45  ami 
aiLUNQ  COM  aTW-oi-^ 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Policy  Division. 
FAR  Secretariat;  Stocidng  Change  of 
an  Optional  Form 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration/FAR  Secretariat  is 
changing  the  stocking  of  the  following 
Standard  form  because  of  low  user 
demand:  OF  1419,  Abstract  of  Offers- 
Construction. 

Since  this  form  is  now  authorized  for 
local  reproduction,  you  can  obtain  the 
updated  camera  copy  in  two  ways: 
On  the  internet.  Address:  http:// 

www.gsa.gov/forms,  or: 
From  CARM,  Attn.:  Barbara  Williams. 

(202)501-0581. 
FOR  FURTHER  INFORMATION  CONTACT: 
FAR  Secretariat,  (202)  501-4755. 
DATES:  Effective  November  15.  1996. 

Dated:  November  6,  1996. 

Theodore  D.  Freed. 

Standard  and  Optional  Forms  Management 
Officer 

IFR  Doc.  96-29291  Filed  11-14-96;  8:45  am) 

MLLMQ  COM  •a20-S4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Public  Health  and  Science; 
Administration  of  National  Awards 
Programs 

AGENCY:  The  President's  Council  on 
Physical  Fitness  and  Sports.  OPHS. 
DHHS. 

ACTION:  Notice  of  opportunity  to 
administer  awards  program. 


SUMMARY:  The  President's  Council  on 
Physical  Fitness  and  Sports  ("PCPFS") 
seeks  an  organization  capable  of 
administering  a  series  of  financially  self- 
sustaining  PCPFS  activities  involving 
awards  and  recognitions. 
DATES:  To  receive  consideration,  all 
proposals  must  be  received  by  4:00 


p.m..  December  9, 1996,  by  Christine 
Spain,  Director  of  Research.  Planning, 
and  Special  Projects.  PCPFS  at  the 
address  set  out  below.  Proposals  will 
meet  the  deadline  if  they  are  either  (1) 
received  on  or  before  the  deadline  date; 
or  (2)  postmarked  on  or  before  the 
deadline  date.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.  Hand  delivered 
requests  must  be  received  by  4:00  p.m., 
■    December  9.  1996.  Proposals  that  are 
received  after  the  deadline  date  will  be 
returned  to  the  sender. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Spain,  Director  of  Research, 
Planning,  and  Special  Projects, 
President's  Council  on  Physical  Fitness 
and  Sports,  Suite  250,  701  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20004 
(202)  272-3425. 

SUPPLEMENTARY  INFORMATION:  The 
PCPFS  seeks  an  organization  capable  of 
administering  a  series  of  financially  self 
sustaining  PCPFS  awards  which 
presently  include  the  "President's 
Challenge  Physical  Fitness  Awards 
Program  ".  the  "State  Champion  Award" 
and  the  "National  Physical  Fitness 
Demonstration  Center  Award." 

1.  The  President's  Challenge  Physical 
Fitness  Awards  Program 

This  program  recognizes  students' 
physical  fitness  achievement,  ages  6-17, 
on  five  fitness  test  items. 

(a)  Students  scoring  at  the  85th 
percentile  or  above  (based  on  national 
norms)  on  all  test  items  are  eligible  for 
the  Presidential  Physical  Fitness  Award 
and  receive  a  Presidential  certificate  and 
emblem. 

(b)  The  National  Physical  Fitness 
Award  is  available  for  boys  and  girls 
who  score  at  the  50th  percentile  or 
above  on  the  five  test  items  and  consists 
of  an  emblem  and/or  a  certificate  of 
recognition. 

(c)  The  Participant  Physical  Fitness 
Award  recognizes  boys  and  girls  who 
attempt  all  five  test  items  on  the 
"President's  Challenge"  but  whose 
scores  fall  below  the  50th  percentile  on 
one  or  more  of  them.  Students  earn  an 
embroidered  Participant  emblem  and/or 
a  certificate  of  recognition  for  their 
accomplishments. 

(d)  The  Health  Fitness  Award  can  be 
earned  by  ypungsters  whose  test  scores 
meet  or  exceed  the  specified  health 
criteria  on  each  of  the  five  items 
comprising  the  President's  Challenge 
Health  Fitness  Test.  Award  standards 
are  based  upon  health-related  criteria. 
Students  earn  an  embroidered  emblem 
and/or  a  certificate  of  recognition. 
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2.  The  State  Champion  Award 

This  award  is  granted  to  three  schools 
in  each  state  which  qualify  the  highest 
percentage  of  eligible  students  for  the 
Presidential  Physical  Fitness  Award. 
Schools  receive  a  certificate  of 
recognition,  and  each  student  in  the 
school  who  received  the  Presidential 
Physical  Fitness  Award  receives  a  State 
Champion  emblem. 

3.  The  National  Physical  Fitness 
Demonstration  Centers 

This  award  focuses  attention  on 
individual  schools,  recognized  by  State 
Departments  of  Education,  which  have 
outstanding  programs  of  physical 
education  that  contribute  to  students' 
physical  fitness.  Each  Demonstration 
Center  receives  a  certificate  and  a 
pennant  distributed  by  the  State 
Director.  Organizations  (schools,  youth 
and  community  groups,  etc.)  which 
participate  in  the  PCPFS  awards 
programs  purchase  the  award  and 
recognition  materials  directly  from  the 
administering  organization. 

The  organization  selected  shall 
furnish  the  necessary  personnel, 
materials,  services  and  facilities  to 
administer  this  PCPFS  program  (awards, 
recognitions  and  activities),  including 
the  purchase  and/or  production  of  all 
award  materials;  distribution  of  award 
materials;  promotion;  statistical 
evaluations  of  programs;  quarterly  and 
annual  budget  and  demographic  reports; 
and  other  administrative  duties.  These 
duties  will  be  determined  in  a 
Memorandum  of  Agreement  and  an 
annual  plan.  The  organization  will  be 
expected  to  provide  input  regarding 
new  activities  or  initiatives  to  support 
the  program,  and  recommend  methods 
to  improve  program  usage  and 
promotion.  The  organization  also  will 
work  with  the  PCPFS  to  consider  other 
recognitions/programs  bearing  the 
President's  Council  on  Physical  Fitness 
and  Sports  and/or  Presidential 
insignias. 

An  organization  interested  in 
administering  the  programs  should 
submit  pertinent  information  regarding 
its  qualifications  for  evaluation 
purposes  on  each  of  the  following  areas: 
(1)  Experience  in  administering  national 
awards  programs;  (2)  Discussion  of 
specific  work  previously  performed  or 
currently  being  performed,  with 
particular  emphasis  on  those  national 
projects  dealing  with  physical  fitness, 
sports  or  other  physical  activities  of  a 
similar  nature,  with  schools  and 
organizations;  (3)  Personnel:  name, 
professional  qualifications  and  specific 
experience  of  key  personnel  who  would 
be  available  to  work  on  these  projects; 


(4)  Facilities:  availability  and 
description  of  facilities  required  to 
administer  the  program  as  well  as 
computer  based  telecommunication 
resources;  (5)  Financial  Management: 
discussion  of  experience  in  developing 
an  annual  budget  and  collecting  and 
managing  monies  from  organizations  or 
individuals;  (6)  Proposed  plan  for 
managing  the  President's  Council  on 
Physical  Fitness  and  Sports  awards 
programs,  including  such  financial 
aspects  as  cost  of  award  materials, 
promotion,  distribution  and  program 
management.  The  organization  will  be 
selected  by  the  PCPFS  based  on  its 
qualifications  and  capability  to 
administer  a  program  of  this  nature. 

Dated:  November  12, 1996. 
Sandra  Perlmutter, 

Executive  Director,  President's  Council  on 

Physical  Fitness  and  Sports. 

[PR  Doc.  96-29287  Filed  11-14-96;  8:45  ami 

BILLING  CODE  4iaft-17-M 


Centers  for  Disease  Control  and 
Prevention 

ICD-9-CM  Coordination  and 
Maintenance  Committee  Meeting 

The  National  Center  for  Health 
Statistics  (NCHS).  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  meeting. 

Name:  ICD-9-CM  Coordination  and 
Maintenance  Committee  (C&M). 

Times  and  Dates:  10  a.m.-Open,  December 
5, 1996;  8:30  a.m.-3:30  p.m.,  December  6. 
1996. 

Place:  Auditorium.  Health  Care  Financing 
Administration  Building,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244. 

Status:  Open. 

Purpose:  The  ICD-9-CM  Coordination  and 
Maintenance  Committee  will  be  holding  its 
final  meeting  of  the  year.  This  meeting  is  a 
public  forum  for  the  presentation  of  proposed 
modifications  to  the  International 
Classification  of  Diseases,  ninth-revision, 
clinical  modification.  Topics  to  be  discussed 
include  Crohn's  disease,  obstetric  chapter 
modifications,  febrile  convulsions,  external 
cause  modifications,  hepatitis  carrier,  high- 
risk  screening  mammogram,  update  on  ICD- 
10  Procedure  Coding  System,  partial 
ventribulectomy,  thalamic  stimulation  for 
tremors,  arthroplasty  with  cement  spacers, 
and  addenda. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Notice:  In  the  interest  of  security,  the 
Department  of  Health  and  Human  Services 
has  instituted  stringent  procedures  for 
entrance  into  the  building  by  non- 
government employees.  Thus,  persons 
without  a  government  identification  card  will 
need  to  show  photo  identification  and  sign- 
in. 

Contact  Persons  for  More  Information: 
Substantive  program  information  may  be 


obtained  from  Amy  Gruber.  Health  Care 
Financing  Administration,  7500  Securit>' 
Boulevard,  Room  C5-06-27,  Baltimore. 
Maryland  21244,  telephone  410/786-1542.  or 
Donna  Pickett,  CoKihair,  ICD-9-CM 
Coordination  and  Maintenance  Committee, 
NCHS,  CDC,  Room  1100.  Presidential 
Building.  6525  Belcrest  Road.  Hyattsville. 
Maryland  20782.  telephone  301/436-7050, 
extension  142. 

Dated:  Nqvember  7. 1996. 
Carolyn  |.  Russell. 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Ptevention  (CDC). 
IFR  Doc.  96-29290  Filed  11-14-96:  8:45  am) 

BILLING  CODE  41W-1S-P 


Food  and  Drug  Administration 
[Doclcet  No.  96P-0212] 

Determination  That  Ibuprofen  200- 
Miiiigram  Capsule  Was  Not  Witiidrawn 
From  Sale  for  Reasons  of  Safety  or 
Effectiveness 

AGENCY:  Food  and  Dmg  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Dmg 
Administration  (FDA)  has  determined 
that  ibuprofen  (Midol®)  200-milligram 
(mg)  capsule  was  not  withdrawn  from 
sale  for  reasons  of  safety  or 
effectiveness.  This  determination  will 
allow  FDA  to  approve  abbreviated  new 
drug  applications  (ANDA's)  for 
ibuprofen  200-mg  capsule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Masciale,  Center  for  Dmg 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  1984. 
Congress  passed  into  law  the  Dmg  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
(the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  dmg  products  approved 
under  an  ANDA  procedure.  ANTDA 
sponsors  must,  with  certain  exceptions, 
show  that  the  dmg  for  which  they  are 
seeking  approval  contains  the  same 
active  ingredient  in  the  same  strength 
and  dosage  form  as  "the  listed  drug." 
which  is  a  version  of  the  drug  that  was 
previously  approved  under  a  new  dmg 
application  (NBA).  Sponsors  of  ANDA's 
do  not  have  to  repeat  the  extensive 
clinical  testing  otherwise  necessary  to 
gain  approval  of  an  NDA.  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  show  that  the  dmg  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  dmg. 
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The  1984  amendments  included  what 
is  now  section  505(j)(6)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(6)),  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  pubhshes  this  list  as  part  of  the 
"Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book.."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  ust  if  the 
agency  withdraws  or  susf>ends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness,  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (§314.162  (21 
CFR  314.162)).  RegulaUons  also  provide 
that  the  agency  must  make  a 
determination  as  to  whether  a  listed 
drug  was  withdrawn  from  sale  for 
reasons  of  safety  or  effectiveness  before 
an  ANDA.  that  refers  to  that  listed  drug 
may  be  approved  (§  314.161(a)(1)  (21 
CFR  314.161(a)(1))).  FDA  may  not 
approve  an  ANDA  that  does  not  refer  to 
a  listed  drug. 

Ibuprofen  (Midol®)  200-mg  capsule  is 
the  subject  of  approved  ANDA's  70-626 
and  71-002.  On  September  7, 1987, 
Sterling  Winthrop,  Inc.,  (Winthrop) 
obtained  approval  to  market  the 
ibuprofen  200-mc  capsule.  Winthrop 
never  in  fact  marketed  this  drug 
product.  The  right  to  market  the  Midol® 
200-mg  capsule  was  subsequently 
transferred  to  Bayer  Corp.,  which  never 
marketed  the  drug  product  and  has 
indicated  that  it  has  no  plans  to  market 
it  in  the  future. 

On  June  27.  1996.  Private 
Formulations.  Inc.,  submitted  a  citizen 
petition  (Docket  No.  96P-0212/CP1) 
under  21  CFR  10.30  to  FDA  requesting 
that  the  agency  determine  whether 
ibuprofen  200-mg  capsule  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  FDA  has 
determined  that,  for  purposes  of 
§§314.161  and  314.162(c).  never 
marketing  an  approved  drug  product  is 
equivalent  to  withdrawing  3ie  drug 
from  sale. 

FDA  has  reviewed  its  records  and 
under  §§314.161  and  314.162(c)  has 
determined  that  the  ibuprofen  200-mg 
capsule  was  not  withdrawn  from  sale 
for  reasons  of  safety  or  effectiveness. 
Accordingly,  the  agency  will  maintain 
ibuprofen  200-mg  capsule  in  the 
"Discontinued  Drug  Product  List" 
contained  in  the  "Approved  Drug 
Products  with  Therapeutic  Equivalence 
Evaluations."  The  "Discontinued  Drug 
Product  List"  lists,  among  other  items, 
drug  products  that  have  been 
discontinued  from  marketing  for  reasons 
other  than  safety  or  effectiveness. 
ANDA's  that  refer  to  ibuprofen  200-mg 
capsule  may  be  approved  by  the  agency. 


Dated:  November  7,  1996. 
WiUlam  K.  Hubbud. 

A^ociate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  9ft-29238  Filed  11-14-96;  8:45  ara| 

■LUNQ  coot  41«»-01-F 

(DockMNo.86N-0391] 

Review  of  Infant  Formula  Nutrient 
Requlrementa  for  Preterm  Infanta; 
Announcement  of  Study;  Requect  for 
Scientific  Data  and  Information; 
Announcement  of  Open  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Life  Sciences  Research  Office 
(LSRO)  of  the  Federation  of  American 
Societies  for  Experimental  Biology 
(FASEB)  is  about  to  undertake  an 
assessment  of  the  energy  and 
macronutrient  levels  in  infant  formulas 
intended  for  preterm  infants  who  are  of 
low  birth-weight  because  of  their 
premature  birth.  The  agency  has 
requested  that  LSRO/FASEB  provide  an 
up-to-date  scientifically  documented 
report  based  on  its  assessment.  FDA 
intends  to  consider  this  report  and  other 
relevant  information  in  deciding 
whether  a  modification  of  the  levels  of 
energy  and  raacronutrients  listed  in  the 
FDA  regulation  for  term  infant  formulas 
is  necessary  for  formulas  intended  to 
meet  the  special  needs  of  preterm 
infants.  To  assist  in  the  preparation  of 
its  scientific  report.  LSRO/FASEB  is 
inviting  the  submission  of  scientific 
data  and  information  bearing  on  this 
topic.  LSRO/FASEB  vdll  also  provide  an 
opportunity  for  oral  presentations  at  an 
open  meeting. 

DATES:  LSRO  expects  to  hold  an  open 
meeting  on  this  topic  during  the  pwriod 
January  2.  1997,  to  March  31,  1997.  FDA 
and  LSRO  will  announce  the  date  of  the 
meeting  as  soon  as  it  is  set.  Requests  to 
make  oral  presentations  must  be 
submitted  in  writing  by  December  23. 
1996.  Written  presentations  of  scientific 
data,  information,  and  views  should  be 
submitted  on  or  before  the  date  of  the 
open  meeting. 

ADDRESSES:  "The  open  meeting  will  be 
held  in  the  Chen  Auditorium,  Lee  Bldg., 
Federation  of  American  Societies  for 
Experimental  Biology.  9650  Rockville 
Pike,  Bethesda.  MD.  Written  requests  to 
make  oral  presentations  of  scientific 
data,  information,  and  views  at  the  op>en 
meeting  should  be  submitted  to  Daniel 
J.  Raiten  (address  below)  and  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23. 


Rockville.  MD  20857.  Two  copies  of  the 
scientific  data,  information,  and  views 
are  to  be  submitted  to  each  office.  These 
two  copies  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Daniel  J.  Raiten.  Life  Sciences  Research 
Office.  Federation  of  American  Societies 
for  Experimental  Biology.  9650 
Rockville  Pike.  Bethesda.  MD  20814- 
3998.  301-530-7030.  or  Linda  H. 
Tonucci.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-456).  Food  and 
Dnig  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-205-5372. 

SUPPLEMENTARY  INFORMATION:  FDA  has  a 
contract  (223-92-2185)  with  FASEB 
concerning  the  analysis  of  scientific 
issues  that  bear  on  the  safety  of  foods 
and  cosmetics.  The  objectives  of  this 
contract  are  to  provide  information  to 
FDA  on  general  and  specific  issues  of 
scientific  fact  associated  with  the 
analysis  of  human  nutrition. 

Formulas  for  infants  with  low  birth- 
weight  are  currently  regulated  as 
exempt  infant  formulas  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act).  Exempt  infant  formulas  may 
have  nutrients  or  nutrient  levels  that  are 
diffisrent  from  those  that  are  codified  in 
21  CFR  107.100,  if  the  manufacturer  of 
the  infant  formula  can  justify  the 
nutrient  deviation.  LSRO  will  perform  a 
review  to  consider  the  scientific  basis 
for  providing  different 
recommendations  for  energy  and 
macronutrients  (protein,  fat.  including 
long-chain  polyimsaturated  fatty  acids 
(LCPUFA's),  and  carbohydrates)  in 
formulas  for  low  birth-weight  preterm 
infants. 

FDA  is  announcing  that  it  has  asked 
FASEB.  as  a  task  under  contract  223- 
92-2185.  to  provide  FDA's  Center  for 
Food  Safety  and  Applied  Nutrition  with 
an  up-to-date  review  of  the  nutrient 
requirements  of  preterm  infants  and  the 
resultant  effects  of  new  information 
about  nutritional  needs  on 
recommendations  for  levels  of  nutrients 
in  formulas  for  preterm  infants.  In 
response  to  this  request.  FASEB  has 
directed  LSRO  to  obtain  state-of-the-art. 
scientific  information  on  infant  nutrient 
requirements  and  related  scientific 
questions  on  specifications  for  preterm 
infant  formula.  The  LSRO/FASEB  will 
undertake  a  study  and  prepare  a 
documented  scientific  report  that 
summarizes  the  available  information 
related  to  these  questions. 

LSRO,  in  consultation  with  expert 
scientists  and  professional  organizations 
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involved  in  the  field  of  infant  nutrition 
(e.g.,  American  Academy  of  Pediatrics 
(AAP),  the  Food  and  Nutrition  Board 
(FNB)  of  the  National  Academy  of 
Sciences),  will  perform  a  review  of  the 
scientific  and  medical  literature  with  a 
particular  emphasis  on  studies 
published  since  1986,  when  Congress 
last  amended  the  infant  formula 
provisions  of  the  act.  Requirements  of 
other  governmental  bodies  will  also  be 
considered  in  this  review.  Specifically. 
LSRO  will  address  the  following  issues: 

(1)  What  scientific  basis  is  there  to 
support  requirements  for  energy  and 
macronutrients  (protein,  fat,  and 
carbohydrate)  in  infant  formulas 
intended  for  use  by  preterm  infants  as 
distinct  fi*om  the  requirements  for 
energy  and  macronutrients  in  formulas 
for  term  infants?  The  American 
Academy  of  Pediatrics,  the  European 
Society  for  Pediatric  Gastroenterology 
and  Nutrition,  and  the  Canadian 
Pediatric  Society  have  proposed  some 
nutrient  requirements  for  preterm 
infants  distinct  from  those  for  term 
infants.  Has  scientific  knowledge 
advanced  to  the  point  that  distinct 
composition  standards  for  energy  and 
macronutrients  in  formulas  for  these 
preterm  infants  are  warranted? 

(2)  Nutrient  requirements  of 
hospitalized  preterm  infants  who  are  fed 
enteral  formulas  are  sometimes 
described  according  to  stages  such  as  a 
first  or  transition  stage  (between  birth 
and  10  days  of  age),  a  stable  growing 
stage  (from  about  10  days  until 
discharge  from  hospital.  6  to  8  weeks 
after  birth),  and  a  post-discharge  stage 
(from  discharge  home  to  approximately 
1  year  of  age).  Is  there  scientific 
evidence  to  justify  more  than  one  set  of 
energy  and  macronutrient  requirements 
to  support  growth  and  development  of 
the  hospitalized  preterm  infant  at  the 
different  stages  of  development?  If  so, 
how  should  the  stages  be  defined?  Are 
the  energy  and  macronutrient 
requirements  for  infant  formulas  for 
term  infants  sufficient  for  healthy  post- 
discharge  preterm  infants?  Is  there 
scientific  evidence  to  support  specific 
deviations  from  current  nutrient 
standards  for  healthy  post-discharge 
preterm  infants  and  if  so.  what  would 
they  be  and  to  what  stage  (age/weight) 
should  these  special  formulas  be  given? 

(3)  Does  available  evidence  establish 
the  essentiality  of  addition  of 
subcomponents  of  the  macronutrients 
(specifically,  taurine,  carnitine,  and 
LCPUFA's)  to  formulas  for  preterm 
infants,  and  if  so,  does  the  evidence 
establish  what  the  amount  and  ratios  of 
these  compounds  should  be  in  the 
formula?  For  example,  the  Canadian 
"Guidelines  for  the  Composition  and 


Clinical  Testing  for  Formulas  for 
Preterm  Infants"  (p.  17)  finds  that  term 
infant  formulas  containing  adequate  and 
balanced  18:2n-6  and  18:3n-3  fatty  acids 
do  not  require  addition  of  the  20  and  22 
carbon  n-6  and  n-3  fatty  acids.  Is  there 
evidence  to  suggest  that  this  finding  has 
application  to  preterm  infant  formulas? 
If  so,  is  there  an  optimum  level  and  ratio 
of  18:2n-6  and  18:3n-3  fatty  acids  in 
formulas  for  preterm  infants? 

Does  the  available  evidence  address 
the  issue  of  safety  of  various  sources  of 
these  LCPUFA's  for  use  in  preterm 
infant  formulas?  If  so,  is  there  a  safe 
source  of  LCPUFA's? 

(4)  Does  available  evidence  establish 
the  essentiality  of  addition  of 
nucleotides  to  formulas  for  preterm 
infants,  and  if  so.  does  the  evidence 
establish  what  the  amounts  should  be  in 
the  formulas? 

LSRO  will  use  these  questions  as  a 
guide  in  its  research  and  in  the  drafting 
of  its  report.  LSRO  notes  that  the 
recommendations  derived  fitim  the 
answers  to  the  above  questions  will  be 
made  in  consultation  with  liaisons  from 
the  American  Academy  of  Pediatrics' 
Committee  on  Nutrition  and  the 
Institute  of  Medicine's  Food  and 
Nutrition  Board.  A  comprehensive  final 
report  that  documents  and  summarizes 
the  results  of  the  evaluation  will  be 
prepared. 

FT)A  and  FASEB  are  announcing  that 
the  LSRO/FASEB  expects  to  hold  an 
open  meeting  on  this  topic  during  the 
period  January  2.  1997  to  March  31, 
1997.  FDA  and  FASEB  will  announce 
the  date  of  the  meeting  as  soon  as  it  is 
set.  The  of>en  meeting  will  be  held  in 
the  Chen  Auditorium.  Lee  Bldg.,  FASEB 
(address  above).  FASEB  anticipates  that 
the  open  meeting  will  last  1  day, 
depending  on  the  number  of  requests  to 
make  oral  presentations.  Requests  to 
make  oral  presentations  at  the  open 
meeting  must  be  submitted  in  writing  by 
December  23, 1996.  Written  requests  to 
make  oral  presentations  of  scientific 
data,  information,  and  views  at  the  open 
meeting  should  be  submitted  to  Daniel 
J.  Raiten  (address  above)  and  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  the  material  to  be 
presented  must  be  submitted  to  each 
office  on  or  before  the  date  of  the  open 
meeting. 

FDA  and  FASEB  are  also  inviting 
submission  of  written  presentations  of 
scientific  data,  information,  and  views. 
These  materials  should  be  submitted  on 
or  before  the  date  of  the  open  meeting. 
Two  copies  of  the  written  materials 
must  be  submitted  to  each  office. 

Under  its  contract  with  FDA,  FASEB 
will  provide  the  agency  with  a  scientific 
report  on  or  about  September  30, 1997. 


Dated:  November  S.  1996. 
WiUiam  K.  Hubbuti, 
Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  96-29303  Filed  11-14-96;  8:45  am) 

HLUNQ  COOC  41M-01-F 


Health  Care  Hnancing  Administration 
[HCFA-8003] 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  o/flequesf;  Extension.    . 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired;  Title  of  Information 
Collection:  Home  and  Community- 
Based  Services  Waiver  Requests;  Form 
No.:  HCFA-8003;  Use:  Under  a 
Secretarial  waiver.  States  may  offer  a 
wide  array  of  home  and  community- 
based  services  to  individuals  who 
would  otherwise  require 
institutionalization.  States  requesting  a 
waiver  must  provide  certain  assurances, 
documentation  and  cost  &  utilization 
estimates  which  are  reviewed,  approved 
and  maintained  for  the  purpose  of 
identifying/verifying  States'  compliance 
with  such  statutory  and  regulatory 
requirements;  Frequency:  Other — When 
a  State  requests  a  waiver  or  amendment 
to  a  waiver;  Affected  Public:  State,  local, 
or  tribal  government;  Number  of 
Respondents:  50;  Total  Annual 
Responses:  140;  Total  Annual  Hours: 
8.200. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above, 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
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785-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff.  Attention:  Linda 
Mansfield.  Room  C2-26-17.  7500 
Security  Boulevard.  Baltimore, 
Maryland  21244-1850. 

Dated   Novpinber  7.  1996. 
Edwin  |.  GUlzel. 

Director.  Management  Analysis  and  Planning 
Staff.  Office  of  Financial  and  Human 
Resources.  Health  Clare  Financing 
Administration 

|FR  Doc  96-29313  Filed  1 1-14-96;  8:45  am] 

•ILUNO  COM  4110-09-P 


Office  of  Inspector  Qeneral 

Publication  of  the  Medicare  Beneficiary 
Advisory  Bulletin  on  HMO 
Arrangements 

AGENCY:  Office  of  Inspector  General. 

HHS. 

ACTION:  Notice. 


SUMMARY:  This  Federal  Register  notice 
sets  forth  a  recently  issued  Medicare 
Beneficiary  Advisory  Bulletin, 
developed  in  cooperation  with  the 
Health  Care  Financing  Administration's 
Office  of  Managed  Care,  that  identifies 
potential  fraud  and  abuse  issues  related 
to  the  enrollment,  the  provision  of 
services,  and  the  disenrollment  of 
Medicare  program  beneficiaries  in 
health  maintenance  organizations 
(HMOs)  This  Advisory  Bulletin  has 
been  made  available  to  many  consumer 
and  health  care  association  groups,  and 
is  now  Ixjin^  ruprinted  in  this  issue  of 
the  Federal  Register  as  a  means  of 
ensuring  greater  public  awareness  of 
beneficiary  rights  regarding  HMO 
participation  and  services 
FOfi  FURTHER  INFORMATION  CONTACT:  loel 
I.  S<:haor.  Office  of  Management  and 
Policy.  (202)  81<^K)8q 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Inspector  Cieneral  was  established  by 
Congress  to  find  and  eliminate  fraud, 
waste  and  abuse.  It  f»eriodically  is.sues 
Sp«;ial  Fraud  .Merts  and  Advi.sory 
Bulletins  to  show  Medicare 
beneficiaries  where  and  how  to  look  for 
potential  problems  The  Health  Care 
Financing  AdministralKin's  Offi(  e  of 
Managed  (.iire  works  to  ensure  that 
Me<licare  beneficiaries  are  given  quality 
health  care  in  their  HMO  plans 

This  spwitic  bulletin  is  designed  to 
help  bt-neficuines  idt-ntifv  and  report 
improper  practices,  and  should  be 


helpful  to  Medicare  beneficiaries  who 
are  thinking  about  joining  an  HMO  as 
well  as  to  those  who  are  already 
enrolled.  Specifically,  this  bulletin 
provides  information  about  HMO 
obligations  and  beneficiary  rights 
regarding  HMO  enrollment,  including  a 
Medicare  beneficiary's  rights  to  enroll  in 
an  HMO  regardless  of  age  or  health 
status.  It  also  gives  detailed  information 
on  a  beneficiary's  rights  to  medical 
services,  such  as  emergency  and  out-of- 
area  care,  their  rights  to  disenroll.  and 
provides  examples  of  situations  in 
which  beneficiaries  have  the  right  to  file 
a  complaint  or  appeal  an  HMO's 
decision. 

A  reprint  of  this  Medicare  Beneficiary 
Advisory  Bulletin  follows. 

MEDICAJRE  BENEFICIARY  ADVISORY 
BULLETIN 

What  Medicare  Beneficiaries  Need  To 
Know  About  Health  Maintenance 
Organization  (H?/fO)  Arrangements: 
Know  Your  Rights 

Introduction 

If  you  are  thinking  of  joining  a 
Medicare  contracting  health 
maintenance  organization  (HMO),  or  are 
enrolled  in  an  HMO.  this  advisory 
bulletin  gives  you  important 
information.  In  addition,  this  bulletin 
also  tells  you  how  you  can  get  help  and 
where  you  can  make  complaints  if  you 
believe  any  of  your  rights  have  been 
violated  or  the  HMO  has  acted 
inappropriately. 

What  Artf  Medicare  Contracting  HMOs? 

Medicare  contracts  with  HMOs  to 
provide  a  full  range  of  Medicare  benefits 
to  you.  Medicare  contracting  HMOs 
must  give  you  all  the  health  care 
services  that  are  covered  under  the 
Medicare  program,  except  hospice 
services  (See  your  Medicare  Handbook 
for  specific  details).  In  addition.  HMOs 
may  offer  additional  benefits,  either  at 
no  charge  or  for  an  additional  charge. 

There  are  two  types  of  Medicare 
contracting  HMOs  -  risk  HMOs  and  cost 
HMOs  Most  HMOs  are  risk  HMOs,  and 
this  bulletin  deals  exclusively  with  risk 
HMOs' 

In  general,  if  you  enroll  in  a  risk  HMO 
plan,  sometimes  called  a  health  plan  or 
plan: 

•  You  must  get  all  of  your  medical 
care  through  the  plan's  doctors, 
hospitals,  skilled  nursing  facilities, 
home  health  agencies,  and  other  health 


'  You  should  find  out  whether  ihe  HMO  vou  are 
1  unMiltTinx  loininR  is  a  rjsk  or  cost  HMO.  If  it  is 
d  I  as  I  HMO.  be  sure  Id  request  additional 
inforirwiion  nbout  (he  rip«>raliiin  and  twnefits 
a.sMK  latod  with  thi.i  Ivpc  of  plan  .Some  of  the  issues 
raisod  in  this  bulletin  mav  also  apply  tn  cost  HMOs 


care  providers.  You  are  "locked-in"  to 
receive  care  through  your  HMO  plan. 
You  may,  however,  get  emergency  care 
and  unforseen  out-of-area  urgently 
needed  care  when  necessary  from  non- 
plan  providers.  Some  plans  may  offer  a 
point-of-service  option  which  allows 
members  to  use  non-plan  providers  in 
certain  cases. 

•  You  must  select  a  primary  care 
doctor  participating  in  the  plan.  This 
doctor  is  responsible  for  Coordinating 
your  care.  You  must  obtain  a  referral 
from  this  doctor  in  order  to  see  a 
specialist  or  obtain  other  services 
through  the  plan. 

Part  I:  Enrollment  and  Disenrollment 
Rights 

Enmllment  Rights 

When  you  are  considering  enrolling 
in  an  HMO,  the  HMO: 

•  Must  provide  you  with  complete 
and  accurate  information 

•  Must  enroll  you  without  regard  to 
your  health  status 

•  Must  not  offer  you  gifts  or  other 
financial  inducements  to  encourage  you 
to  enroll. 

Complete  and  Accurate  Information 

Before  you  decide  to  enroll  in  a  plan. 
HMO  sales,  marketing  or  other  plan 
representatives  must  give  you  complete 
and  accurate  information  about  the 
benefits  and  the  services  their  HMO 
provides. 

Make  sure  the  HMO  representative 
tells  you  whether  the  HMO  offers  any 
additional  benefits  besides  those 
benefits  covered  under  the  Medicare 
program.  If  so,  there  may  be  limits  on 
how  often  you  can  use  the  benefits  or 
how  much  the  HMO  will  pay  for  them. 

For  example,  if  you  take  prescription 
drugs,  you  should  ask  the  plan  before 
you  enroll  if  the  drugs  you  take  are 
covered.  If  the  drugs  are  covered,  ask 
about  whether  there  are  limits  to  the 
coverage  and  whether  you  are  required 
to  use  certain  pharmacies. 

INole:  Many  plans  do  not  cover  all 
prescription  drugs.  Plans  may  set  a  maximum 
dollar  amount  on  the  drugs  they  cover  each 
quarter  or  each  year.) 

In  addition,  the  HMO  representative 
must  tell  you  if  the  HMO  requires 
copayments  for  any  services,  including 
drugs,  and  the  amount  of  such 
copayments. 

(Note:  Additional  benefits  and  copa>Tnents 
may  change  each  year.) 

Make  sure  that  sales,  marketing  or 
other  plan  representatives  tell  vou  about 
how  their  HMO  operates  and  about  all 
HMO  providers  and  facilities  that  will 
be  available  to  you  in  your  area.  This 
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includes  the  home  health  agencies  and 
skilled  nursing  facilities  associated  with 
their  HMO.  Make  sure  you  understand 
if  there  are  any  limitations  on  using  the 
HMO-affiliated  providers.  For  example, 
certain  hospitals  may  only  be  used  for 
si>ecial  services  such  as  transplants. 
Some  doctors  may  only  work  at  certain 
hospitals  or  with  certain  specialists. 

Make  sure  you  understand  which 
primary  care  doctors  will  accept  you  as 
a  new  patient.  Some  doctors  may  not  be 
accepting  new  patients.  Also  make  sure 
you  understand  imder  what 
circumstances  and  how  frequently  you 
can  change  primary  care  doctors  and 
what  happens  if  any  of  your  doctors 
leave  the  plan.  In  addition,  sales, 
marketing  and  other  plan 
representatives  must  tell  you  that  you 
will  be  "locked-in"  to  the  HMO  and  its 
providers  once  you  enroll  and  what  this 
will  mean  to  you. 

Sales,  marketing  and  other  plan 
representatives  must  tell  you  that  when 
you  enroll  in  a  risk  HMO,  you  cannot 
continue  to  use  any  of  your  current 
doctors  or  hospitals  unless  they  are 
affiliated  directly  with  the  HMO. 

If  your  current  doctor  is  affiliated 
with  the  HMO,  you  still  need  to  be  sure 
that  he  or  she  can  accept  you  as  an  HMO 
patient. 

If  you  should  choose  to  go  to  a  doctor 
or  hospital  not  affiliated  with  your  plan, 
you  will  have  to  pay  the  entire  bill 
yourself. 

Sales,  marketing  and  other  plan 
representatives  must  clearly  and 
accurately  describe,  and  must  not 
misrepresent,  HMO  benefits  and 
services. 

Medicare  law  prohibits  HMO 
representatives  from  enrolling  you  in  an 
HMO  without  your  permission. 

•  You  are  not  required  to  sign  any 
HMO  forms  unless  you  are  enrolling  in 
an  HMO.  If  a  sales  representative  gives 
you  a  form  to  sign  and  you  are  not  sure 
what  it  is,  do  not  sign  it.  The  plan  may 
not  ask  you  to  sign  what  they  say  is 
either  a  form  requesting  more 
information,  or  an  acknowledgement 
that  you  heard  a  sales  presentation  or 
received  information  about  the  HMO,  if 
the  form  is  really  an  enrollment  form. 

•  Do  not  give  the  HMO  your  Medicare 
or  Social  Security  number  unless  you 
are  enrolling. 

•  HMO  marketing  representatives  are 
not  allowed  to  come  to  your  home 
unless  you  have  given  them  permission 
in  advance.  This  restriction  applies  to 
any  personal  residence,  including  your 
room  in  a  nursing  home,  rest  home  or 
assisted  living  arrangement. 

If  you  received  false,  misleading  or 
incomplete  information,  then  you  may 
have  been  improperly  enrolled  in  an 


HMO.  If  so,  you  have  the  right  to  be 
retroactively  disenrolled  and  to  return 
to  traditional  Medicare  coverage,  or  to 
enroll  in  another  HMO. 

(Note:  Of  course,  you  can  disenroll  &x>m  an 
HMO  at  any  time.  See  Disenrollment  section. 
Also,  enrolling  in  a  new  Medicare  HMO 
automatically  disenrolls  you  from  your 
current  HMO.) 

Enrollment  Without  Health  Screenings 

An  HMO  must  enroll  all  eligible 
Medicare  beneficiaries  who  want  to 
enroll,  regardless  of  their  age,  health 
status  or  the  amoimt  or  cost  of  the 
health  services  needed. 

HMOs  are  not  allowed  to  make  you 
undergo  a  health  screening  before  you 
enroll.  Pre-enrollment  health  screening 
or  questions  about  your  health  or 
physical  status  are  against  the  law. 
These  screenings  can  be  used  by  the 
HMO  to  identify  sick  beneficiaries  and 
those  with  chronic  conditions,  and  to 
discourage  them  from  enrolling. 

(Note:  There  are  two  exceptions  to  the  rule 
about  health  screening  before  enrollment.  An 
HMO  can  ask  you  whether  you  are  receiving 
kidney  dialysis  or  have  received  a  kidney 
transplant,  or  whether  you  are  receiving 
hospice  services.  If  you  are  receiving  these 
services  or  have  these  conditions,  you  can 
not  enroll  in  an  HMO.) 

Before  you  enroll,  sales,  marketing  or 
other  HMO  plan  representatives  should 
not  ask: 

•  How  often  you  visit  the  doctor 

•  How  many  doctors  you  have 

•  How  many  times  you  have  been 
hospitalized  in  the  last  year 

•  Whether  you  have  any  conditions 
for  which  you  take  medicine  on  a 
regular  basis,  or 

•  Whether  you  exercise  regularly. 
Also  be  alert  for  improper  screenings 

when  an  HMO  requires  or  offers: 

•  Free  physical  exams  before 
enrollment 

•  Free  screening  or  diagnostic  tests  at 
health  fairs  or  at  marketing 
presentations. 

In  addition,  watch  for  sales,  marketing 
or  other  HMO  plan  representatives  who 
tell  you  that  the  HMO  would  not  be  a 
good  choice  for  you  because  (1)  referrals 
to  specialists  would  be  limited,  (2)  you 
might  have  to  wait  for  services,  or  (3) 
services  would  be  more  limited  in  an 
HMO. 

After  you  enroll,  the  HMO  may  ask 
you  questions,  give  you  questionnaires 
to  fill  out,  or  give  you  a  physical  exam 
to  assist  them  in  providing  your  care. 

Enrollment  Without  Being  Offered  Free 
Gifts  or  Other  Inducements 

It  is  illegal  for  an  HMO  to  o^er  you 
free  gifts  or  incentives  to  get  you  or 
anyone  else  to  enroll  in  an  HMO. 


HMOs  are  not  allowed  to  offer  you 
free  gifts  to  encourage  you  to  enroll  or 
as  a  reward  for  attending  marketing 
presentations.  They  are  not  allowed  to 
offer  incentives  to  get  you  to 
recommend  them  to  your  friends  either. 
These  incentives  are  not  allowed 
because  they  could  affect  your  decision 
to  enroll  or  to  recommend  that  a  friend 
enroll.  It's  okay  for  the  HMO  to  offer 
promotional  materials  worth  less  than 
$10,  such  as  key  chains,  mugs  and 
calendars,  as  well  as  light  refreshments 
at  a  marketing  presentation,  as  long  as 
these  are  given  to  everyone  regardless  of 
their  decision  to  enroll. 

Disenrollment  Rights 

Disenrollment  Is  Your  Decision 

Once  you  are  enrolled  in  an  HMO, 
you  may  wish  to  disenroll  at  some 
point.  Whether  you  stay  enrolled  in  or 
leave  an  HMO,  it  is  your  decision.  Your 
HMO  cannot  try  to  keep  you  from 
disenrolling  nor  can  the  HMO  try  to  get 
you  to  leave. 

When  You  Decide  To  Leave  Your  HMO 

HK40s  must  process  written  requests 
for  disenrollment  in  a  timelv  manner. 

HMOs  may  not  delay,  withhold 
disenrollment  information  or  forms,  or 
otherwise  make  it  hard  for  you  to 
disenroll  from  a  plan.  If  you  want  to 
disenroll  from  your  HMO  because  you 
are  unhappy  or  dissatisfied  with 
services,  or  for  any  other  reason,  your 
HMO  should  help  you  disenroll.  You 
must  submit  a  written  request  to 
disenroll,  and  the  HMO  should  help  you 
complete  any  necessary  paf>erwork. 

INote:  Whoever  has  authority  under  State  law 
to  make  health  care  decisions  for  you  can 
enroll  you  in  or  disenroll  you  from  an  HMO.) 
You  may  also  go  to  a  Social  Security  office 
to  disenroll  from  your  HMO. 

Make  sure  your  HMO  tells  you  the 
date  when  your  disenrollment  is 
effective.  It  is  usually  the  first  day  of  the 
month  following  receipt  of  your 
disenrollment  request.  If  you  get 
services  from  a  non-HMO  provider 
when  you  are  still  a  member  of  your 
HMO.  neither  your  HMO  nor  Medicare 
will  pay. 

[Note:  If  you  disenroll  from  a  HMO  and  have 
any  pre-existing  medical  conditions,  many 
Medicare  supplemental  insurance  (Medigap) 
policies  will  not  .sell  you  a  polic\'  or  will 
impose  a  waiting  period  for  those  conditions. 
That  means  you  could  be  without 
supplemental  insurance  coverage  for  that 
condition  for  a  period  of  time  unless  you 
enroll  in  another  HMO.  Also,  some  Medigap 
pKjlicies  only  have  open  enrollment  pmriods 
once  a  year.  Remember  to  look  for  a  policy 
that  will  provide  coverage  for  your  pre- 
existing conditions,  and  will  be  available 
when  you  disenroll.] 
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If  Your  HMO  Encourages  You  To 
Disenmll 

The  premiums  that  your  HMO  gets 
from  the  Medicare  program  are  designed 
to  reimburse  the  plan  for  all  the  covered 
services  you  need.  The  HMO  is  not 
allowed  to  try  to  get  you  to  leave  or  to 
delay  or  deny  you  services  bec:ause  you 
need  heart  surgery,  transplants,  long 
term  nursing  or  rehabilitative  services  or 
other  expensive  treatments. 

Your  HMO  must  not  encourage  you  to 
disenroll: 

•  Because  it  will  be  expensive  to  treat 
your  condition  or  meet  your  medical 
needs. 

•  By  delaying  expensive  medical  care 
for  a  long  time,  or  by  denying  such  care. 

•  By  telling  you  that  you  can  re-enroll 
in  the  HMO  after  you  have  received  the 
ne<:es.sary  high  cost  services  outside  the 
HMO. 

Unless  you  enroll  in  another  HMO.  if 
you  disenroll  from  the  HMO  to  get  a 
specific  service  or  procedure,  you  will 
have  to  pay  any  deductibles  or 
coinsurance  under  the  payment  rules  of 
the  traditional  Medic:are  program. 

Part  II:  Your  Rights  to  Medical  Services 
in  an  HMO 

The  next  part  of  this  advisory  bulletin 
tells  you  about  your  rights  to  medical 
services  and  benefits  in  a  Medicare 
contracting  HMO  once  you  are  enrolled. 

Your  Bights  to  Services 

When  you  are  enrolled  in  an  HMO. 
you  have  a  right  to: 

•  Medically  necessary  care  in  a 
timely  manner. 

•  Emergency  medical  care  and 
unforseen  out-of-area  urgent  care. 

Your  HMO  must  provide  all 
medically  net:essary  covered  services. 
Covered  services  include  all  the  benefits 
provided  under  the  Medicare  program 
and  any  additional  services  offered  by 
the  HMO. 

Your  HMO  must  have  enough 
qualified  primary  care  and  specialty 
care  doctors,  as  well  as  other  health  c:are 
providers  and  facilities,  to  provide  you 
with  all  medically  nei;essary  covered 
services.  If  the  HMO  does  not  have 
enough  qualified  providers,  it  must 
arrange  for  services  to  be  provided  to 
you  outside  the  plan  at  no  extra  cost  to 
you. 

HMOs  must  make  ne<.essary  medical 
care  and  services  available  and 
accessible  to  you.  The  HMO  may  not: 

•  Create  or  permit  delays  like 
repeated  busy  signals  when  you  call  to 
make  appointments. 

•  Make  you  wait  an  unreasonably 
long  time  for  appointments. 


•  Unreasonably  restrict  the  days  or 
hours  that  you  may  be  seen  by  the 
plan's  providers. 

•  Create  or  permit  unreasonable 
delays  in  arranging  for  surgery, 
hospitalization  or  other  services  by 
using  review  or  approval  mechanisms. 

•  Inappropriately  deny  or  limit 
referrals  to  specialists  in  or  outside  the 
plan. 

•  Unreasonably  limit  the  amount  of 
nursing  home,  home  health  or  therapy 
services. 

Getting  Emergency  and  Out-ofArea 
Care 

Your  HMO  must  pay  for  emergency 
care  and  for  unforseen  urgently  needed 
out-of-area  care  you  get  from  non-HMO 
health  care  providers,  including 
necessary  follow-up  care. 

Emergency  Care 

Emergencies  are  situations  when  you 
need  medical  care  immediately  because 
of  sudden  or  suddenly  worsening  illness 
or  injury,  and  the  time  needpd  to  reach 
your  plan  do<;tor  or  hospital  appears  to 
you  to  risk  permanent  damage  to  your 
health. 

Your  HMO  must  not: 

•  Tell  you  that  you  can  only  get 
emergency  care  through  its  doctors  and 
at  its  facilities. 

•  Require  you  to  get  prior 
authorization  for  emergency  services. 

•  Deny  your  claim  for  emergency 
services  after  you  get  the  services, 
because  what  appeared  to  be  an 
emergency  condition  turned  out  not  to 
be  an  emergency  condition. 

If  you  believe  you  have  an  emergency, 
you  may  seek  emergency  care  outside 
the  plan  and  the  HMO  must  cover  and 
pay  for  those  emergency  services  you 
got  from  the  outside  provider.  Your 
HMO  must  pay  for  all  procedures 
performed  during  the  evaluation  and 
treatment  of  your  emergency  condition, 
unless  those  services  were  completely 
unrelated  to  the  emergency  condition.  If 
possible,  you  should  call  (or  have 
someone  call)  your  HMO  as  soon  as 
possible  when  receiving  emergency 
care. 

INote:  You  should  be  aware  thai  hospitals  are 
required  by  law  to  provide  screening  for 
emergency  medical  conditions.  If  necessary, 
hospitals  must  provide  stabilizing  treatment 
or  arrange  for  an  appropriate  transfer  to 
another  facility,  whether  or  not  your  HMO 
authorizes  these  services  The  hospital  may 
not  refuse  to  provide  emergency  services  to 
you  because  your  HMO  will  not  authorize 
such  services.! 

Out-of-Area  Urgent  Care 

Urgent  care  situations  are  when  you 
have  an  unexpected  illness  or  injury 
while  you  are  temporarily  outside  the 


HMO's  service  area.  Your  HMO  must 
pay  for  your  urgent  care  if: 

•  Your  illness  or  injury  is 
unexpected;  and 

•  You  are  temporarily  away  from  the 
HMO  service  area;  and 

•  Your  illness  or  injury  requires 
medical  care  which  cannot  be  delayed 
until  you  return  home. 

If  possible,  you  should  call  (or  have 
someone  call)  your  HMO  as  soon  as 
possible  when  receiving  out-of-area 
urgent  care. 

Transfers  From  Another  Facility 

An  HMO  may  not  attempt  to  transfer 
you  back  to  its  own  facility  from  another 
facility  outside  its  plan  before  the  non- 
HMO  facility  decides  that  your 
condition  is  stabilized. 

Coverage  of  Follow-Up  Care 

Your  HMO  must  cover  all  medically 
necessary  follow-up  care  related  to  your 
emergency  condition,  or  unforseen  out- 
of-area  urgent  care,  provided  outside  the 
plan  if  that  care  cannot  be  delayed 
without  adverse  medical  effects  to  you. 

Part  III:  How  To  Make  a  Complaint 

You  should  be  aware  that  you  and 
your  HMO  may  disagree  about  what 
care  is  medically  necessary. 

You  have  the  right  to  appeal  if  you 
believe  that  medically  necessary  care 
has  been  denied,  reduced  or  terminated 
inappropriately. 

Here  are  some  examples  of  situations 
in  which  you  have  the  right  to  appeal: 

•  Your  doctor  does  not  prescribe 
covered  treatments  or  tests,  refer  you  to 
a  specialist,  or  does  not  admit  you  for 
hospital  services  you  believe  you  need. 

•  Your  HMO  refuses  to  authorize  or 
provide  tests,  treatments  or  referrals 
recommended  by  your  primary  care 
doctor. 

•  Your  HMO  does  not  authorize  a 
second  opinion  on  the  need  for  surgery. 
(Second  opinions  are  a  Medicare 
covered  benefit.) 

•  Your  HMO  or  your  doctor  decides 
to  reduce  or  terminate  services  you  are 
already  receiving,  such  as  home  health 
care  or  physical  therapy,  or  decides  to 
discharge  you  from  a  nursing  home. 

•  You  encounter  an  unreasonable 
delay  or  difficulty  in  arranging  for 
surgery,  hospitalization,  tests,  doctor 
visits  or  any  other  needed  services,  and 
you  believe  this  is  a  way  of  denying  you 
care. 

•  Your  HMO  will  not  pay  your  claims 
for  emergency  care  or  out-of-area  urgent 
care  you  received  from  a  non-HMO 
provider. 

•  A  decision  is  made  to  discharge  you 
from  a  hospital  before  you  believe  you 
are  ready  to  be  discharged. 
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(Note:  When  you  are  in  the  hospital  and  your 
HMO  decides  that  you  do  not  need  to  be 
there  any  longer,  you  can  ask  for  immediate 
review  by  a  Peer  Review  Organization  (PRO). 
If  you  ask  for  a  immediate  review,  you  can 
stay  in  the  hospital  at  no  charge  during  the 
review.  The  review  usually  takes  at  least  24 
hours.) 

The  Appeals  Process 

Your  HMO  is  required  to  notify  you 
when  it  denies,  reduces  or  terminates 
services  or  payment  for  services. 
(Whether  or  not  you  have  written 
notification,  you  may  appeal.)  The  HMO 
must  also  provide  you  with  written 
information  about  your  appeal  rights 
and  the  process  you  must  follow, 
including  time  frames  for  each  step. 

The  appeals  process  begins  with  your 
written  request  to  the  HMO  asking  it  to 
review  the  denial,  reduction  or 
termination.  If  the  HMO  does  not 
reverse  its  decision,  the  appeal 
automatically  goes  next  to  an 
independent  review  organization  that 
contracts  with  Medicare  to  review  HMO 
denials.  If  the  review  organization  does 
not  decide  fully  in  your  favor,  you  may 
request  a  hearing  frt)m  Medicare. 

If  you  need  help  in  deciding  whether 
to  appeal,  or  if  you  have  questions 
regarding  w*hat  you  must  do  to  appeal, 
you  can  contact  your  local  or  State 
Insurance  Counselling  and  Assistance 
(ICA)  Program.  Call  the  Medicare 
Hotline  at  1-800-638-6833  to  get  the 
number  of  the  ICA  in  your  area. 

Complaints  About  Quality 

If  you  have  complaints  about  the 
quality  of  care  you  have  received  by 
your  HMO  or  any  of  its  providers, 
including  hospitals,  skilled  nursing 
facilities  and  home  health  agencies,  you 
can  complain  to  your  HMO  or  a  Peer 
Review  Organization  (PRO).  PROs  are 
groups  of  doctors  and  health  care 
professionals  that  monitor  the  quality  of 
care  provided  to  Medicare  beneficiaries. 
Call  the  Medicare  Hotline  or  your  ICA 
to  get  the  number  of  the  PRO  serving 
your  area  (See  Part  IV:  Where  to  Go  For 
Help).  The  PRO  will  investigate  your 
complaint. 

Other  Complaints 

If  you  have  other  complaints  about 
the  HMO,  such  as  physician  demeanor 
or  adequacy  of  the  facilities,  contact 
your  1^0  directly.  Your  HMO  must 
have  written  procedures,  including  time 
frames,  for  investigating  these  types  of 
complaints  (also  called  grievances).  The 
HMO  representatives  will  review  these 
complaints  and  notify  you  in  writing  of 
their  conclusions. 


Part  IV:  Where  To  Go  for  Help 

What  You  Need  To  Do  if  You  Believe 
Your  HMO  Is  Not  Meeting  Its 
Obligations  or  May  Be  Violating  Your 
Rights 

•  Complain  directly  to  the  HMO.  You 
must  write  to  your  HMO  asking  it  to 
reconsider  its  decision  to  deny,  reduce 
or  terminate  care,  coverage  or  payment. 
Every  HMO  is  required  to  have  a 
process  to  handle  complaints,  and  the 
HMO  must  give  you  detailed 
information  on  how  to  file  a  complaint. 

•  Contact  your  local  or  State 
Insurance  Counselling  and  Assistance 
Program  (ICA)  which  has  been  set  up  to 
assist  Medicare  beneficiaries  in 
resolving  problems  with,  or  answering 
questions  about,  their  Medicare  benefits. 
'To  obtain  the  phone  number  of  your 
ICA,  you  can  call  the  Medicare  toll-free 
Hotline  at  1-800-638-6833  or  your 
local  area  Agency  on  Aging  ofilce.  To 
obtain  the  number  of  your  local  aging 
office,  you  can  call  1-800-877-1116 
(the  Eldercare  locator  number). 

•  Contact  the  HHS  Office  of  Inspector 
General  through  its  toll-free  Hotline  at 
1-800-HHS-TIPS  (1-800-447-8477).  or 
contact  the  HCFA  Medicare  toll-free 
Hotline  at  1-800-638-6833.  Contacting 
one  of  these  offices  about  improper 
practices  vsill  not  resolve  your 
individual  problem,  but  may  help  to 
stop  any  improper  practices. 

Quiz  Yourself 

There  are  several  important  questions 
you  should  ask  yourself  regarding  HMO 
participation. 

Do  you  know: 

•  What  lock-in  into  an  HMO  means? 

•  The  role  of  your  primary  care 
doctor? 

•  How  the  HMO's  referral  process 
works? 

•  The  HMO's  rules  and 
responsibilities  about  paying  for 
emergency  and  out-of-area  urgent  care? 

•  Whether  HMO  enrollment  is  a  good 
choice  for  you  if  you  travel  or  are  out 

of  the  HMO  service  area  for  long  periods 
of  time? 

•  How  to  disenroll  from  an  HMO? 

•  How  to  complain  if  you  have  a 
problem? 

Dated:  October  18, 1996. 
Michael  Mangano, 
Principal  Deputy  Inspector  General. 
[FR  Doc.  96-28377  Filed  11-14-96; -8:45  am) 
MLUNO  CODE:  4150-04-P 


National  Institutes  of  Health 

National  Cancer  Institute;  Notioe  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U^.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  national  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Sutx:ommittee  A — 
Cancer  Center  Subcommittee. 

Date:  December  18-19, 1996. 

Time:  8  a.m. 

Place:  The  Bethesda  Ramada.  8400 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  David  E.  Maslow,  PhD.. 
6130  Executive  Blvd.,  Room  643 A,  Bethesda. 
Md  20892,  Telephone:  301-496-2330. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
(>atentable  material  and  p>ersonal  information 
concemiag  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower: 
93.399,  Cancer  Control.) 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  96-29340  Filed  11-14-96;  8:45  am] 

MLUNG  COM  4140-01-M 


National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Name  of  Subcommittee:  Subcommittee  D — 
Clinical  Studies. 

Date:  December  12-13,  1996. 

Time:  8  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Martin  H.  Goldrosen, 
Ph.D.,  National  Cancer  InstiUite.  NIH. 
Executive  Plaza  North,  Room  635C.  6130 
Executive  Boulevard,  MSC  7405,  Bethesda, 
MD  20892-7405,  Telephone:  301/496-7930. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6).  Tide  5.  U.S.C 
Applications  and  the  discussions  could 
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reveal  confidential  trade  secrets  or 
commerrial  property  such  a.s  patentable 
material  and  peraonal  information 
cnnceminK  individuals  a<i<u)ciiited  with  the 
application*  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers;  93.393.  Cancer  Cause  and 
Prevention  Research:  93.394.  (dancer 
Detection  and  Diagnosis  Research,  93.395. 
Cancer  Treatment  Research,  93  396.  Chancer 
Biology  Research;  93  397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower: 
93.399,  Cancer  Control.) 

Paula  N.  HayM. 

Acting  Committee  Management  Officer,  NJH. 
IFR  Doc  96-29341  Filed  11-14-96;  845  am] 

HLUNO  COM  4140-01-M 


National  Cancar  Institute;  Amandad 
Notica  of  Maating 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  S«;ientific 
Advisors.  National  Cancer  Institute 
meeting  which  was  published  in  the 
Federal  Register  (61  FR  55811)  on 
October  29.  1996  to  change  the  la;ation 
and  time  of  the  meeting. 

The  Board  was  scheduled  to  meet  in 
Building  3lC.  Conference  Room  10  at 
8:30  a.m.  on  November  21  and  22.  The 
location  and  times  have  been  changed  to 
Building  31.  Conference  Room  6.  at  8 
a.m.  on  November  21  and  22. 
Paula  N.  Hayes. 

Acting  Committfv  Management  Officer.  SIIH 
jFR  Doc  96-29344  Filed  11-14-96;  8:45  am) 

M.UNO  COOC  414e-01-M 


National  Cancar  Institute:  Opportunity 
for  a  Cooparative  Research  and 
Davalopmant  Agraament  (CRADA)  for 
tha  Sciantific  and  Commercial 
Davatopmant  of  Fusion  Proteins  That 
Includa  Antibody  and  Non-Antibody 
Portions 

AGENCY:  National  Cancer  Institute. 
National  Institutes  of  Health.  PHS. 
DHHS. 

ACTION:  Notice. 

summary:  The  Ctepartinenl  of  Health  and 
Human  Services  (DHHS)  seelts  one  or 
more  companies  that  luin  collaboratively 
pursue  the  pre-clinical  and  clinical 
development  of  Fusion  Proteins  That 
Include  Antibody  and  Non-Antibody 
Portions.  The  following  disease  states 
are  of  interest:  neoplasia, 
arteriosclerosis,  tumor  vas<:ularization. 
fibrotic  disea.ses.  psoriasis  and  wound 
healing.  The  National  Cancer  Institute. 
Laboratory  of  Cellular  and  Molecular 
Biology  has  developed  an  assay  system 
to  identify  receptor  agonists  and 


antagonists  using  fusion  protein 
technology.  The  selected  sponsor  will 
be  awarded  a  CRADA  with  the  National 
Cancer  Institute  for  the  co-development 
of  agents  identified  using  the  fusion 
protein  technology. 
ADDRESSES:  Questions  about  this 
opportunity  may  be  addressed  to  Jeremy 
A.  Cubert.  M.S..  J.D..  Office  of 
Technology  Development.  NCI.  6120 
Executive  Blvd.  MSC  7182.  Bethesda 
MD  20892-7182.  Phone:  (301)  496- 
0477.  Facsimile:  (301)  402-2117.  from 
whom  further  information  may  be 
obtained. 

DATEiS:  In  view  of  the  important  priority 
of  developing  new  agents  for  the 
treatment  or  prevention  of  cancer, 
interested  parties  should  notify  this 
office  in  writing  no  later  than  |FR:  insert 
date  60  days  after  date  of  publication]. 
Respondents  will  then  be  provided  an 
additional  30  days  for  the  filing  of 
formal  proposals. 
SUPPLEMENTARY  INFORMATION: 
"Cooperative  Research  and 
Development  Agreement"  or  "CRADA" 
means  the  anticipated  joint  agreement  to 
be  entered  info  by  NCI  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  and  amendments  (including  104 
P.L.  133)  and  Executive  Order  12591  of 
October  10.  1987  to  collaborate  on  the 
specific  research  project  described 
below. 

The  Government  is  seeking  one  or 
more  companies  which,  in  accordance 
with  the  requirements  of  the  regulations 
governing  the  transfer  of  agents  in 
which  the  Government  has  taken  an 
active  role  in  developing  (37  CFR 
404.8).  can  further  develop  the 
identified  compounds  and  related 
diagnostic  methods  through  Federal 
Food  and  Drug  Administration  approval 
and  to  a  commercially  available  status 
to  meet  the  needs  of  the  public  and  with 
the  best  terms  for  the  Government.  The 
government  has  applied  for  domestic 
and  foreign  patent  applications  directed 
to  Fusion  Proteins  That  Include 
Antibody  and  Non- Antibody  Portions. 

The  Fusion  Proteins  comprise  an  IgG 
sequence  covalently  joined  at  the  IgG 
hinge  and  Fc  domain  to  a  non-antibody 
effector  domain  such  as  a  ligand.  toxin, 
or  receptor.  The  effector  domain  or  IgG 
non-antibody  portion  may  be  linked  to 
a  heterologous  signal  peptide  to 
facilitate  secretion.  The  resulting  fusion 
protein  exhibits  the  effecior  properties 
of  both  the  antibody  and  non-antibody 
portions.  Applications  of  this 
technology  include  development  of 
diagnostic  methods  to  monitor  binding 
and  expression  of  a  protein  of  interest 
in  vitro,  tn  vivo  and  in  situ  (i.e. 
immunohistochemistrv).  In  addition. 


the  technology  can  be  used  to  identify 
agonists  and  antagonists  that  modulate 
the  binding  of  an  effector  molecule  to  its 
target.  Fusion  proteins  may  also  be 
employed  as  a  therapeutic  to  deliver 
radiation,  a  cytotoxic  agent  or  a  drug 
directly  to  a  target  cell. 

The  LCMB,  Division  of  Basic 
Sciences.  NCI  is  interested  in 
establishing  a  CRADA  with  one  or  more 
companies  to  assist  in  the  development 
of  diagnostic,  screening  and  therapeutic 
applications  of  the  technology.  The 
Government  will  provide  all  available 
expertise  and  information  to  date  and 
will  jointly  pursue  pre-clinical  .and 
clinical  studies  as  required,  giving  the 
company  full  access  to  existing  data  and 
data  developed  pursuant  to  the  CRADA. 
The  successful  company  will  provide 
the  necessary  scientific,  financial  and 
organizational  support  to  establish 
clinical  efficacy  and  possible 
commercial  status  of  subject  compounds 
and/or  diagnostic  and  therapeutic 
applications. 

The  expected  duration  of  the  CRADA 
will  be  two  (2)  to  five  (5)  years. 

The  role  of  the  National  Cancer 
Institute,  includes  the  following: 

1.  Construction  of  fusion  proteins 
comprising  a  molecule  of  interest 
covalently  joined  to  an  IgG  hinge  and 
FC  antibody  regions. 

2.  Expression  and  harvesting  of  the 
resulting  fusion  protein  from 
conditioned  medium  of  a  suitable 
transfectant  such  as  NIH  3T3  cells. 

3.  Develop  a  screen  of  ligand-HFc  on 
receptor  or  receptor-HFc  on  ligand  to 
identify  putative  agonists  and 
antagonists. 

4.  Conduct  in  vitro  studies  to  identify 
putative  agonists  and/or  antagonists  by 
screening  libraries  of  compounds. 

5.  Conduct  in  vitro  and  in  vivo 
studies  to  characterize  the  properties  of 
putative  agonists  and/or  antagonists. 

6.  Evaluation  of  test  results. 

7.  Preparation  of  manuscripts  for 
publication. 

8.  Relevant  Government  intellectual 
property  rights  are  available  for 
licensing  through  the  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  For  further  information 
contact  Susan  Rucker,  J.D.,  NIH  Office 
of  Technology  Transfer,  6011  Executive 
Blvd.  Suite  325,  Rockville,  MD  20852. 
Phone:  (301)  496-7056  (ext.  245): 
Facsimile:  (301)  402-0220. 

The  role  of  the  collaborator  company, 

includes  the  following: 
For  agonist/antagonist  screening: 
1.  Provide  growth  factor  or  receptor 

cDNA  clones  for  fusion  protein 

construction  if  not  available  in  NCI/ 

LCMB  clone  bank. 
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2.  Scale-up  production  of  fusion 
proteins  constructed  by  NQ  if  required. 

3.  Conduct  in  vitro  studies  to  identify 
putative  antagonists/agonists  by 
screening  libraries  of  compounds. 

4.  Conduct  in  vitro  and  in  vivo 
studies  to  characterize  the  properties  of 
putative  antagonists/agonists. 

5.  Conduct  clinical  studies  of  best 
candidates. 

For  ligand-mediated  histochemical 
experiments: 

1.  Test  conditioned  medium  for 
suitability  in  histochemical 
experiments. 

2.  Screen  tumor  samples  or  biopsies 
for  reactivity. 

3.  Conduct  clinical  studies  of 
diagnostic  test. 

Criteria  for  choosing  the  company 
include  its  demonstrated  experience 
and  commitment  to  the  following: 

1.  Scientific  expertise  in  and 
demonstrated  commitment  to  the 
treatment  of  neoplasia,  arteriosclerosis, 
fibrotic  diseases  and  related  disorders. 

2.  Scientific  expertise  in  and 
demonstrated  commitment  to  the 
development  of  drug  delivery  systems. 

3.  Experience  in  preclinical  and 
clinical  drug  development. 

4.  Experience  and  ability  to  produce, 
package,  market  and  distribute 
pharmaceutical  products. 

5.  Experience  in  the  monitoring, 
evaluation  and  interpretation  of  the  data 
from  investigational  agent  clinical 
studies  under  an  IND. 

6.  A  willingness  to  cooperate  with  the 
NO  in  the  collection,  evaluation, 
publication  and  maintaining  of  data 
from  pre-clinical  studies  and  clinical 
trials  regarding  the  subject  compounds. 

7.  Provide  defined  financial  and 
personnel  support  for  the  CRADA  to  be 
mutually  agreed  upon. 

8.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  and 
animal  subjects. 

9.  The  aggressiveness  of  the 
development  plan,  including  the 
appropriateness  of  milestones  and 
deadlines  for  preclinical  and  clinical 
development. 

10.  Provisions  for  equitable 
distribution  of  patent  rights  to  any 
CRADA  inventions.  Generally  the  rights 
of  ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  (1)  an  irrevocable, 
nonexclusive,  royalty-free  license  to  the 
Government  and  (2)  an  option  for  the 
collaborator  to  elect  an  exclusive  or 
nonexclusive  license  to  Government 
owned  rights  under  terms  that  comply 
with  the  appropriate  licensing  statutes 
and  regulations. 


Dated:  November  4, 1996. 

Thomas  D.  Mays, 

Director,  Office  of  Technology  Development. 
OD.  NO. 

IFR  Doc.  96-29346  Filed  11-14-96;  8:45  am) 

BILLING  CODE  4140-OKMI 


National  Heart,  Lung,  and  Blood 
Institute;  Division  of  Lung  Diseases, 
Phase  11  or  Pliase  III  Clinical  Trails 

The  National  Heart,  Lung,  and  Blood 
Institute  Acute  Respiratory  Distress 
Syndrome  Network,  a  group  of  10 
academic  medical  centers  consisting  of 
24  hospitals  with  expertise  in  clinical 
research  relating  to  acute  adult  lung 
injury,  invites  letters  of  interest  by 
December  1, 1996  from  private  sector 
companies  who  have  developed  novel 
therapies  for  acute  lung  injury  and/or 
acute  respiratory  distress  syndrome 
(ARDS)  and  who  are  interested  in 
collaborating  in  Phase  II  or  Phase  III 
clinical  trials.  Letters  of  interest  will  not 
be  viewed  as  a  formal  commitment,  but 
are  invited  as  a  first  step  in  exploring 
possible  future  collaborations. 
Information  submitted  will  be  treated  as 
strictly  confidential.  Letters  of  interest 
should  include  a  proposal  regarding  the 
nature  of  possible  interactions  with  the 
ARDS  Network.  Network  investigators 
and  NHLBI  stafi'  vtnll  select  agents  for 
study  based  on  scientific  interests, 
novelty,  feasibility,  and  availability.  It  is 
anticipated  that  clinical  trials  of  agents 
selected  will  be  initiated  as  early  as 
1997,  but  later  starting  dates  will  also  be 
considered.  Letters  should  be  sent  by 
December  1, 1996  to  Dorothy  Berlin 
Gail,  Ph.D.,  Director,  Lung  Biology  and 
Disease  Program,  Division  of  Lung 
Diseases,  NHLBI,  6701  Rockledge  Drive 
Room  10100,  Bethesda,  Maryland 
20892-7952.        * 

Dated:  November  7, 1996. 
Sheila  E.  Merritt, 

Executive  Officer,  NHLBI. 

(FR  Doc.  96-29345  Filed  11-14-96;  8:45  am] 

BILUNG  CODE  414(M)1-M 


Time:  8  ani-5  pm,  December  3,  8  am-5  pm. 
December  4.  8  am  to  adjournment,  December 
5. 

Place:  Doubletree  Hotel.  1750  Rockville 
Pike,  Rockville  MD^ 20852. 

Contact  Person:  Mary  V.  Nekola.  Ph.D.. 
Scientific  Review  Administrator.  NIDCD/ 
DEA/SRB.  EPS  Room  400C,  6120  Executive 
Boulevard.  MSC  7180.  Bethesda  MD  20892- 
7180,  301-496-8683. 

Purpose/Agenda:  To  review  and  evaluate 
program  project  applications.  The  meeting 
will  be  closed  in  accordance  with  the 
provisions  set  forth  in  sections  552b(c)(4)  and 
552b(c)(6)  Title  5,  United  States  Code.  The 
applications  and/or  proposals  and  the 
discussion  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/w  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Ccxnmunication 
Disorders) 

Dated:  November  6. 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-29250  Filed  11-14-96;  8:45  am) 

BILLING  COOE  4140-01-li 


National  Institute  on  Deafn^»  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Spiecial  Emphasis  Panel. 

Date:  December  3-5 , 1 996. 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  November  26, 1996. 

Time:  3  pm  to  adjoumroenL 

Place:  6120  Executive  Blvd.,  Room  400C. 
Rockville.  Maryland  (telephone  conference 
call). 

Contact  Person:  Craig  A.  Jordan.  Ph.D., 
Scientific  Review  Administratm.  NIDCD/ 
DEA/SRB,  EPS  Room  400C,  6120  ExecuHve 
Boulevard,  MSC  7180.  Bethesda,  MD  20892- 
7180.  301-496-8683. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  profKJsals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552(c)(4)  and  552(c)(6)  Title  5.  United  States 
Code.  The  applications  and/ or  proposals  and 
the  discussion  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
f>atentable  material  and  ptersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
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This  notice  is  being  published  less  than 
Fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  November  6.  1996. 
Paula  N.  Hayes, 

Acting  Committef  Management  Office.  NIH 
I FR  Doc.  96-29251  Filed  11-14-96;  8:45  am) 

BN.UNO  COM  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Punsuant  to  Se<:tion  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U  S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agvndo/Purpose  To  review  and  evaluate 
grant  applications 

Committee  Name  National  Institute  of 
Menial  Health  Spe<:ial  Emphasis  Pantfl. 

Date  December  3.  1996. 

Time  2  p  m 

Plate  Parklawn.  Rcxim  9-101.  5600  Fishers 
L.ane.  RtKikville.  MD  20857 

(.Contact  Person  Shirley  H.  Maltz. 
Parklawn,  R<M)m  9-101.  5600  Fishers  Lan*-, 
Rockville,  MD  20857.  Telephone:  301.  443- 
3367 

(hmmittee  Name  National  Institute  uf 
Mental  Health  S[Hx.ial  Emphasis  Panel 

Date  De<emb«?r  3,  1996. 

Time   11  30  a.m. 

Place:  Parklawn  Building.  R(M)m  9C.-26. 
5600  Fishers  Lane.  Rotkville.  MD  20857 

Contact  Person  .Sheri  I.  .S<  hwar1zba<.k, 
Parklawn  Building.  Rihimi  'K:-26.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Telephone:  301.  443-4843. 

Committee  Name  Nntional  Institute  of 
Menial  Health  .Sp*-*  lal  Emphasis  Panel. 

l>ite  De(  eniU?r  4.  1996. 

Tinir  4  p  111 

Pid».f   Parklawn  Building.  Rinim  9<:-26. 
5600  Fishers  Uiie.  Rex  kville.  MD  20857 

Coiitiu  I  Person   LrfwrtMiiH  E.  Chaitkin. 
Parklawn  Building.  RiMini  ^k:   2b.  56<K) 
Fishers  Lane.  R«k  kvillc.  ,MD  20857. 
Telephone:  301.  443-4843 

The  meetings  will  Ih?  cliised  in  accordance 
with  the  provisions  st-f  forth  in  s«m  s 
552b((  1(41  dnd  5S2l.((  )(h)   Title  5,  I '.S.C 
Applications  and/or  projwisals  and  the 
discussions  could  reveal  confidenti.)!  trailr 
sec:rets  or  commercial  property  such  as 
[lalentable  tnatenal  ami  personal  information 
( oiuemiiig  iiidivulu.ils  hssik  lated  with  the 
applu  alions  and/or  proposals,  the  disi.losure 
of  which  would  ( (institute  a  ( learlv 
unwarranlfd  invasion  of  personal  privai:v 
(Catalog  of  Federal  Domestii  Assistance 
Program  Numlwrs  93.242.  93.281.  93  2821 


Dated:  Novembers,  1996. 
Paula  N.  HayM. 

Acting  Committee  Management  Officer.  NIH. 
|FR  Doc.  96-29252  Filed  11-14-96;  8:45  ami 

MUMQ  COOC  414C-01-4I 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisoi7  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Purpose/ Agenda:  To  review  a  concept  for 
a  proposed  contract. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date  of  Meeting:  November  13.  1996 
(Telephone  conference). 

Time:  11:00  a.m. 

Place  of  Meeting.  Willco  Building.  6000 
Executive  Blvd  .  Belhesda,  MD  20892-7003. 

Confocf  Person:  Sean  O'Rourke.  6000 
Executive  Blvd.  Suite  409,  Bethesda.  Md 
20892-7003.  301-443-2861. 

The  meeting  will  be  open  to  the  public  to 
provide  concept  review  of  proposed  contract 
or  grant  solicitations. 

Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommdilations.  should  inform  the  contact 
f)erson  listed  in  advance  of  the  meeting. 

This  notice  is  being  published  le«s  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
((^tal(jg  of  Federal  Domestic  Assistance 
Program  No.  93  271.  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians,  93.272.  Alcohol  National 
Res«'arch  .Service  Awards  for  Research 
Training;  93  273.  alcohol  Research  Programs; 
93  891.  Alcohol  Research  Center  Grants; 
National  Institutions  of  Health) 

Dated  November  7.  1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH 
IFR  DiK  .  96-29254  Filed  1 1-14-96;  845  ami 

8H.UNG  COOC  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Notice  of  a  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  In.stitute  of  Environmental 
Health  Sc;iences  Spe<;ial  Emphasis  Panel 
(SEP)  meeting: 

Name  of  SEP  SBIR  Phase  II  Topic  34— 
High  Affinity.  Inhibitory  Antibodies  to 
Human  (^ytochnimes  P450 

Date  Novemlier  26.  1996. 

T/me  9:00a.m  EST 


Place:  National  Institute  of  EnviTonmental 
Health  Sciences  North  Campus,  Building  17 
Conference  Room  1713  Research  Triangle 
Park.  NC 

Contact  Person:  Dr.  John  Braun.  National 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233.  Research  Triangle  Park,  NC 
27709.  (919)  541-1446. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  pro[>osal$. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forih  in  sees. 
552b(c)(4)  and  552(c)(6),  Title  5.  U.S.Q 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  contract  review  and  funding 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115. 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health.) 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
IFR  Doc.  96-29343  Filed  11-14-96;  8:45  am) 

MUJNQ  COOC  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  2,  1996. 

Time:  1215  p.m. 

Place:  NIH.  Rockledge  2,  Room  4104, 
Telephone  (Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
.Sf;ientiric  Review  Administrator,  6701 
Rockledge  Drive.  Rixjm  4104,  Bethesda. 
Maryland  20892,  (301)  435-1787 

Name  of  SEP  Biological  and  Physiological 
Sciences. 

Date:  December  2.  1996 

Time:  100  p  m. 

Place:  NIH.  RcKkledge  2.  Room  420O. 
Telephone  CConference 

Contact  Person:  Dr.  Gilbert  Meier, 
Scientific  Review  Administrator,  6701 
R(K:kledge  Drive.  Room  4200.  Bethesda, 
Maryland  20892.  (301)  435-1219. 

Name  of  SEP  Behavioral  and 
Neurosciences. 

Date:  December  2,  1996. 

Time:  2:00  p.m. 
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Place:  NIH,  Rockledge  2,  Room  5170, 
Telephone  Conference. 

Contact  Person:  Dr.  Luigi  Giacometti, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5170,  Bethesda, 
Maryland  20892,  (301)  43S-1246. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  December  2, 1996. 

Tune:  3:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  5196, 
Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5196,  Bethesda, 
Maryland  20892.  (301)  435-1257. 

A^ame  of  SEP:  Clinical  Sciences. 

Date:  December  2, 1996. 

TiiTie;  5:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4104, 
Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4104,  Bethesda, 
Maryland  20892,  (301)  435-1787. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  4 , 1 996. 

Tune:  11:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  5126, 
Telephone.Conference. 

Contact  Person:  Dr.  Anne  Clark,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5126,  Bethesda,  Maryland  20892,  (301) 
435-1017. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  4,  1996. 

Time:  1:00  p.m. 

Woce;  NIH,  Rockledge  2,  Room  4178, 
Telephone  Conference. 

Contact  Person:  Dr.  )ean  Hiclunan, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda. 
Maryland  20892,  (301)  435-1146. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  6, 1996. 

Time.  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4178, 
Telephone  Conference. 

Contact  Person:  Dr.  )ean  Hickman, 
Scientific  Review  Administrator,  6701 
Rocldedge  Drive,  Room  4178,  Bethesda, 
Maryland  2892,  (301)  435-1146. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  9, 1996. 

Time:  9:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4104, 
Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4104,  Bethesda. 
Maryland  20892,  (301)  435-1787. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  December  9-1 1 ,  1996. 

Time:  4:00  p.m. 

Place:  Stratford  Inn,  Del  Mar.  California. 

Contact  Person:  Dr.  Nancy  Lamontagne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4170,  Bethesda, 
Maryland  20892,  (301)  435-1726. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 


Date:  December  13, 1996. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5172. 
Telephone  Conference. 

Contact  Person:  Dr.  Leonard  )akubczak. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5172,  Bethesda, 
Maryland  20892,  (301)  435-1247. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  November  6, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(PR  Doc.  96-29253  Filed  11-14-96;  8:45  am] 

BILUNQ  COOC  4140-01-M      • 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  9, 1996. 

Time:  12:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4142, 
Telephone  Conference. 

Contact  Person:  Dr.  Edmund  Copeland, 
Scientific  Review  Administrator,  6701 
Rocldedge  Drive,  Room  4142,  Bethesda, 
Maryland  20892,  (301)  435-1715. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  December  10, 1996. 

Time:  10:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  5208, 
Telephone  Conference. 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5208,  Bethesda, 
Maryland  20892,  (301)  435-1175. 

Name  of  SEP:  Clinical  Sciences. 

Date'.  December  12, 1996. 

Time:  2:00  p.m. 

Place.  NIH,  Rockledge  2,  Room  4100, 
Telephone  Conference. 

Contact  Person:  Dr.  )eanne  Kedey, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4100,  Bethesda, 
Maryland  20892,  (301)  435-1789. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  December  15, 1996. 

Time:  6:00  p.m. 


Pface:  Hyde  Park  Ramada  Inn,  Chic^o,  IL 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5208,  Bethesda, 
Maryland  20892,  (301)  435-1175. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  December  15-16, 1996. 

Time:  7:00  p.m. 

Place:  Hyde  Park  Ramada  Inn.  Chic^o,  IL 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5208,  Bethesda, 
Maryland  20892,  (301)  435-1175. 

Name  of  SEP.  Clinical  Sciences. 

Date:  December  16, 1996. 

Time:  2:00  p.m. 

Place.  NIH,  Rockledge  2.  Room  4100, 
Telephone  Conference. 

Contact  Person:  Dr.  )eanne  Ketley, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4100.  Bethesda. 
Maryland  20892.  (301)  435-1789. 

Name  of  SEP.  Chemistry  and  Related 
Sciences. 

Date:  December  19, 1996. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5150. 
Telephone  Conference. 

Contact  Person:  Dr.  Zakir  Bengali, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5150.  Bethesda, 
Maryland  20892,  (301)  435-1742. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  projjerty  such  as. 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  p>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH 
IFR  Doc.  96-29342  Filed  11-14-96;  8:45  am] 
BILLMQ  CODE  4140-01-M 


Prospective  Grant  of  a  Partially 
Exclusive  License:  Pseudomortas- 
Exotoxin-Based  Fusion  Protein  Cancer 
Therapy 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  partially  exclusive  license 
in  the  United  States  and  abroad  to 
practice  the  inventions  embodied  in 
U.S.  Patent  Application  Serial  No.  08/ 
077,252,  entitled  "Recombinant 


58378 Federal  Register  /  Vol.  61.  No.  222  /  Friday.  November  15.  1996  /  Notices 


Disulflde-Stabilized  Polypeptide 
Fragments  Having  Binding  Specificity": 
U.S.  Patent  Application  Serial  Nos.  08/ 
405.615.  08/463.480.  and  08/461,234,  all 
entitled  "Recombinant  Pseudomonas 
Exotoxin  with  bicreased  Activity,"  and 
U.S.  Patent  Application  No.  08/331,398, 
entitled  "Single-Chain  B3  Antibody 
Fusion  Proteins  and  Their  Uses"  to  The 
Therapeutics  Division  of  Boehhnger- 
Mannheim  Corporation  having  a  place 
of  business  in  Rockville.  MD.  The  patent 
rights  in  these  inventions  have  been 
assigned  to  the  United  States  of 
America. 

SUPPI^MENTARV  INFORMATION:  The 

prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  §  404.7.  The  / 

prosp>ective  exclusive  license  may  be. 
granted  unless,  within  60  days  from  the 
date  of  this  published  notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  §404.7. 

The  field  of  use  would  be  limited  to 
Pseudomonas-Exotoxin-based  fusion 
protein  cancer  therapy. 

The  present  invention  relates  to 
modifications  of  recombinant 
Pseudomonas  exotoxin  with  insertion  of 
various  targeting  molecules  specific  for 
a  given  target  site.  The  modified 
exotoxin  of  this  invention  may  prove  to 
be  a  valuable  cancer  therapeutic  when 
fused  to  various  target-specific  cell 
recognition  proteins.  The  modifications 
result  in  reduced  non-specific 
cytotoxicity  while  increasing  target 
specific  cytotoxicity. 

ADDRESSES:  Requests  for  a  copy  of  the 
subject  issued  patent,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
dire<;fed  to:  Mr.  Larry  M.  Tiffany,  Office 
of  Technology  Transfer.  National 
Institutes  of  Health.  601 1  Executive 
Boulevard.  Suite  325,  Rot:kville.  MD 
20852-3804;  Telephone:  (301)  496- 
7056,  ext   206:  Facsimile:  (301)  402- 
0220. 

Only  written  comments  and/or 
applications  for  a  licenst!  which  are 
received  by  the  NIH  Office  of 
Te<;hnology  Transfer  on  or  before 
January  14,  1997  will  be  considered 
Comments  and  ob)e<:tions  will  not  be 
made  available  for  public  ins[)ection 
and.  to  the  extent  pennitted  by  law,  will 
not  be  subject  to  dis<.losure  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 


Dated:  November  4, 1996. 

Barbu-a  M.  McGaray. 

Deputy  Director.  Office  of  Technology 
Transfer. 

jFR  Doc.  96-29255  Filed  11-14-96;  8:45  am) 

MUJNQ  COM  *^40-o^-la 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Dockat  No.  FR-4124-N-12] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttw  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTKM:  Notice. 

SUMMARY:  This  Notice  identifies 
unutihzed,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
ftt 1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
De<;ember  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Vfttrans  Administration.  No.  88-2503- 
OG(D.D.C.) 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUU:  ( 1 )  Its  intention  to  make  the 
property  available  for  use  to  a.ssist  the 
homeless.  (2)  its  intention  to  de<;lare  the 
property  excess  to  the  agency's  needs,  or 


(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center. 
HHS,  room  5B-41.  5600  Fishers  Lane. 
Rockville.  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  Part  581. 

For  properties  listed  as  suital}le/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD,  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Air  Force:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency.  (Area-Ml).  Boiling  Air  Force 
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Base.  112  Luke  Avenue,  Suite  104, 
Building  5683.  Washington.  DC  20332- 
8020;  (202)  767-4184;  Navy:  Mr.  John  J 
Kane,  Deputy  Division  Director, 
Department  of  the  Navy,  Real  Estate 
Operations,  Naval  Facilities  Engineering 
Command,  Code  241A.  200  Stovall 
Street,  Alexandria.  VA  22332-2300; 
(703)  325-0474;  Army:  Mr.  Derrick 
Mitchell.  CECPW-FP,  U.S.  Army  Center 
for  Public  Works.  7701  Telegraph  Road, 
Alexandria,  VA  22310-3862;  (703)  428- 
6083;  Energy:  Ms.  Marsha  Penhaker. 
Department  of  Energy;  Facilities 
Planning  and  Acquisition  Branch,  FM- 
20,  Room  6H-058,  Washington.  DC 
20585;  (202)  586-1191;  Transportation: 
Mr.  Crawford  F.  Grigg,  Director,  Space 
Management,  SVC-140,  Transportation 
Administration  Service  Center, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Room  2310,  Washington, 
DC  20590;  (202)  366-4246;  (These  are 
not  toll-free  numbers). 


Dated:  November  8, 1996. 
Jacquie  M.  Lanring, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V.  Federal  Surplus  Property  Program 
Federal  Register  Report  for  11/15/96 

Suitable/Available  Properties 

Buildings  (by  State) 
Hawaii 

Bldgs.  8898,  S899 

Naval  Station,  Mauka  Side 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779630078 

Status:  Excess 

Comment:  1320  sq.  ft.  each,  concrete,  needs 
rehab,  most  recent  use — twmb  shelters,  off- 
site  use  only. 

Bldg.  1251 

Naval  Station,  Ward  Field 

Pearl  Harbor  Co.  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779630079 

Status:  Excess 

Comment:  374  sq.  ft.,  concrete  foundation 
and  walls,  needs  rehab,  off-site  use  only. 

Bldg.  26 

Naval  Station,  Beckoning  Point 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779630080 

Status:  Excess 

Comment:  4284  sq.  ft.,  lumber  construction, 
needs  rehab,  most  recent  use — office,  off- 
site  use  only. 

Bldg.  1208 

Naval  Station,  Nauka  Side 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779630081 

Status:  Excess 

Comment:  558  sq.  ft.,  concrete,  most  recent 
use — office,  needs  rehab,  off-site  use  only. 

Bldg.  5175 

Iroquois  Point  Housing 


Ewa  Beach  Co:  Honolulu  HI  96706- 

Landholding  Agency:  Navy 

Property  Number:  779630082 

Status:  Excess 

Comment:  1328  sq.  ft.,  concrete/wood,  most 

recent  use — residential,  off-site  use  only. 
Bldg.  5179 

Iroquois  Point  Housing 
Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Navy 
Property  Number:  779630083 
Status:  Excess 
Comment:  1328  sq.  ft.,  concrete/ wood,  most 

recent  use — residential,  off-site  use  only. 

Bldg.  5183 

Iroquois  Point  Housing 

Ewa  Beach  Co:  Honolulu  HI  96706- 

Landholding  Agency:  Navy 

Property  Number:  779630084 

Status:  Excess 

Comment:  1328  sq.  ft.,  concrete/ wood,  most 

recent  use — residential,  off-site  use  only. 
Bldg.  5187 

Iroquois  Point  Housing 
Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Navy 
Property  Number:  779630085 
Status:  Excess 
Comment:  1328  sq.  ft.,  concrete/ wood,  most 

recent  use — residential,  off-site  use  only. 
Bldg.  5191 

Iroquois  Point  Housing 
Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Navy 
Property  Number:  779630086 
Status:  Excess 
Comment:  1328  sq.  ft.,  concrete/ wood,  most 

recent  use — residential,  off-site  use  only- 
Bldg.  5193 

Iroquois  Point  Housing 
Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency;  Navy 
Property  Number:  779630087 
Status:  Excess 
Comment:  1328  sq.  ft.,  concrete/ wood,  most 

recent  use — residential,  off-site  use  only. 
Bldg.  442,  Naval  Station 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779630088 
Status:  Excess 
Comment:  192  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  1494 

Naval  Station,  Mauka  Side 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779630089 
Status:  Excess 

Comment:  560  sq.  ft.,  concrete,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 

Virginia 

Bldg.  X353 
Naval  Station 
1802  Powhatan  Street 
Norfolk  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779640016 
Status:  Unutilized 

Comment:  4710  sq.  ft.,  2-story,  most  recent 
use — admin.,  off-site  use  only. 


Unsuitable  Properties 

Buildings  (b^  State) 

California 

Bldg.  918 

Sandia  National  Laboratories 
Livermore  CA  94550- 
Landholding  Agency:  Energy 
Property  Number:  419640001 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Extensive  deterioration. 

Connecticut 

Bldg.  10053 

Bradley  international  Airport 

East  Granby  Co:  Hartford  CT  06026-9309 

Landholding  Agency:  Air  Force 

Property  Number:  189640001 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Extensive  deterioration. 
Bldg.  13 

Bradley  International  Airp>ort 
East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number:  189640002 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Bldg.  10 

Bradley  International  .Mrport 
East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number:  189640003 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Bldg.  5 

Bradley  International  Airport 

East  Granby  Co:  Hartford  CT  06026-9309 

Landholding  Agency:  Air  Force 

Property  Number:  189640004 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  4 

Bradley  International  Airport 
East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number:  189640005 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 

Florida 

Facility  36901 
Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189640006 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration. 

Facihty  8816 

Cape  Canaveral  Air  Station 

Cape  Canaveral  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  189640007 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  02 

Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32925- 
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Landholdin^  .^^^♦•n(.v   Air  Fon.e 
("rupertv  Nunilwr   1H96400()8 
Status   Untitilizt-d 
KeHson  Sp<  unnl  Area. 

Fa<;ilitvO.J 

Oapp  Cdiiaveral  Air  .Station 

(ifM!  Canaveral  Co  Bn-vard  FL  32925- 

Landholdmx  Aj{pncv   Air  F()ri;e 

Property  Number   lfl9«>400()9 

.Status   Unutilized 

Reason  .Securwl  .Area 

Bldg  2J1.  Patrick  AFB  Co  Brevard  FL 

32925- 
Landholdmg  .Ax«"":v   Air  Force 
Property  Numtxir   189640010 
Status  Unutilized 
Reason  Secureil  Area. 
Bldn   127J4.  Eglin  AFB 
Eglin  AFB  Co  Okaloosa  FL  32542-5133 
Landholding  Ag«!ncv  .\\r  Force 
Property  Number   189640011 
Status  Cnutilized 
Reason  Secured  .Area 
Bldg    12708,  Eglin  AFB 
Eglin  AFB  Cxy  Okaloosa  FL  32542-5133 
Landholding  Agent:v   Air  Force 
Property  Numb«>r;  189640012 
Status   I'nutiiized 
Reason:  Secured  Area.  Extensive 

deterioration. 

Montana 

Bldg  1194  * 

Malmstrom  AFB 

Malmstrom  AFB  (Ui;  Cjiscade  .VfT  59402- 

Landholding  Agency  Air  Force 

Property  Number   189640013 

Status  Unutilized  ♦ 

Reason:  Sec  ured  Area. 

Bldg    1198 

Malmstrom  AFB 

Malmstrom  AFB  Co  ( Jtscade  MT  59402- 

Landholding  .Agency   Air  Force 

Property  Numb«ir  189640014 

Status:  Unutilized 

Reason:  .Secured  Area. 

Pennsylvania 

Bldgs  T6-69thruT6-75 

Fort  Indiantown  (Jap 

AnnviUeCt):  Lebanon  PA  17003-5011 

Landholding  Agency  Army 

Property  Numb«!r  219640249 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  T6-77  fhm  Tb-79 

Fort  Indiantown  Cap 

AnnvilleCo  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Numbt-r  219640250 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  T6-81  thni  T6-85 

Fort  Indiantown  Clap 

AnnvilleCo   Lebanon  P.A  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640251 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-87 

Fort  Indiantown  (Jap 

AnnvilleQ)   Lebanon  PA  17003-5011 

Landholding  Agency  Army 

Property  Numhicr  219640252 

Status:  Unutilized 


Reason  Extensive  deterioration 

Bldg  T6-8« 

Fort  Indiantown  Gap 

AnnvilleCti   Lebanon  PA  1700.3-5011 

Landholding  Agency  Army 

Pniperty  Number  219640253 

Status  U'nutilized 

Rea.son  Extensive  deterioration. 

Bldgs  T6-90  thru  T6-98 

Fort  Indiantown  (Jap 

AnnvilleCk):  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640254 

Status.  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  6-102 

Fort  Indiantown  Cap 

Annville  (i)   Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640255 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T6-103 

Fort  Indiantown  (Jap 

Annville  (>)   Lebanon  PA  17(X)3-5011 

Landholding  Agency:  Army 

Property  Number:  219640256 

Status   Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-105 

Fort  Indiantown  Cap 

Annville  (x)   Lebanon  PA  17003-5011 

landholding  Agency  Army 

Property  Number:  219640257 

Status   Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T6-106 

Fort  Indiantown  Cap 

AnnvilleQ):  Lebanon  PA  17003-5011 

Landholding  Agency  Army 

Property  Number:  219640258 
Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T6-107 

Fort  Indiantown  Cap 

Annville  Ck):  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640259 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  T6-n  thruT6-26 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640260 

.Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-34 

Fort  Indiantown  Gap 

Annville  Go  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640261 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-35 

Fort  Indiantown  Gap 

Annville  Cb:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640262 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T6-39 

Fort  Indiantown  Gap 

Annville  Cz)  Lebanon  PA  17003-5011 


Landholding  Agency:  Army 

Property  Number:  219640263 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T6-40 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17(K)3-5011 

Landholding  Agency:  Army 

Property  Number:  219640264 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-42 

Fort  indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number.  219640265 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-43 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640266 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-44 

Fort  Indiantown  Gap 

Annville  Cb:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640267 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-45 

Fort  Indiantown  Gap 

Annville  Ckj:  Lebanon  PA  17(X)3-5011 

Landholding  Agency:  Army 

Property  Number:  219640268 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-46 

Fort  Indiantown  Gap 

Annville  C}o:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640269 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T&-47 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640270 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-48 

Fort  Indiantown  Gap 

Annville  Ck):  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640271 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-50 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640272 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-51 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640273 

Status:  Unutilized 

Rea.son:  Extensive  deterioration. 
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Bldg.  T6-52 

Fort  Indiantown  Gap  ' 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640274 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-53 

Fort  IndiantOMoi  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640275 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-54 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  2 1 96402  76 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-55 

Fort  Indiantown  Gap 

Annville  Cki:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640277 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-56 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Anny 

Property  Number.  219640278 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-57 

Fort  Indiantown  Gap 

Annville  Cki:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640279 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-58 

Fort  Indiantown  Gap 

Annville  O):  Lebanon  Pa  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640280 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-2 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640281 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-7 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640282 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-8 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640283 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-9 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Aimy 


Property  Number:  219640284 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  4-18 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640285 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-25 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640286 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-94 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640287 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  4-95 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency;  Anny 

Property  Number:  219640288 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  4-107 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640289 

Status:  Unutilized 

Reason:  Extensive  deteriwation. 

Bldg.  4-130 

Fort  Indiantown  Gap 

Annville  Cxc  Lebanon  Pa  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640290 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  4-131 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640291 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-132 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  Pa  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640292 

Status>Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-133 

Fort  Indiantown  Gap 

Annville  (i):  Lebanon  PA  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640293 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T5-002 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640294 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T5-3 


Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640295 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T5-4 

Fort  Indiantown  Gap 

Annville  Cxi:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640296 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T5-5 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640297 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  5-10 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640298 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T5-107 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640299 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  5-111 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640300 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-001 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640301 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-002 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640302 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-4 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640303 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-5 

Fort  Indiantown  Gap 

Annville  Ck):  Lebanon  PA  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640304 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-6 

Fort  Indiantown  Gap 

Annville  Cx>:  Lebanon  PA  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640305 
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Status:  Unutilized 

Reason  Extensive  deterioration. 

BIdg.  6-7 

Fort  indiantown  (Jap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640306 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  6-8 

Fort  Indiantown  Gap 

AnnvilleCxj:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Pnjperty  Number:  219640307 

Status:  Unutilized 

Reason.  Extensive  deterioration. 

Bldg.  6-9 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640308 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T7-7 

Fort  indiantown  Gap 

AnnvilleQ)   Lebanon  PA  17003-5011 

Landholding  .Agency:  Army 

Property  Number:  219640309 

Status.  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T7-8 

Fort  Indiantown  Gap 

AnnvilleGo  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

FVopertv  Number:  2196403U) 

Status   U'nutilizpd 

Reason  Extensive  deterioration. 

Bldg  B-37 

Fort  Indiantown  Gap 

AnnvilleGo   Lebanon  PA  17003-5011 

Landholding  Agency   Army 

Proyjertv  Numb«'r   2 196403 11 

Status   Unutilized 

Reason  Extensive  deterioration. 

Bldg.  B-41 

F<jrt  Indiantown  Gap 

Annvillp(j)   Lebanon  PA  17(K)3-5011 

Landholding  Agetu  \    Army 

Pro[HTty  Number   214640312 

Status   Unutilized 

Reason  Extensivt;  dftcrioration. 

Bldg.  T8-17 

Fort  indiantown  tiap 

AnnvilleCo   Lebanon  I'A  I7(K)3-5011 

Landholding  Agi-iuy   Army 

Prop«Tty  Niimt)er   21964031  t 

Status  Unutilised 

Reason  Extensive  deterinriilioii. 

Bldg  H-51 

Fort  Indi.intown  (iap 

Annville  C;*)  Lebanon  i'A  17003-50 1 1 

Landholding  Agency  Army 

Prop«!rty  Number  219640314 

Status   Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  K-52 

Fort  Indiantown  (iap 

AnnvilleCo   Lebanon  PA  170()t-5()ll 

Landholding  Ageiu  y   Arnu 

F'rop«Tty  Number   219640315 

Status   Unutilized 

Reason  Extensive  deterioration. 

Bldg.  8-53 

Fort  indiantown  CJap 


AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640316 

Status  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  8-78 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number:  219640317 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  a-79  • 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640318 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T»-l 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640319 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  T9-4 

Fort  Indiantown  Gap 

AnnvilleCo;  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number;  219640320 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T9-9 

Fort  Indiantown  Gap 

Annville  Co  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Prop«?rty  Number:  219640321 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

Bldg  9-22 

Fort  Indiantown  Gap 

Annville  C>i   Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Projiertv  Number:  219640322 

Status   Unutilized 

Reason  Extensive  deterioration. 

Bldg.  T9-63 

Fort  Indiantown  Gap 

AnnvilleCo   Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640323 

Status  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  SlO-llH 

Fort  Indiantown  Gap 

AnnvilleCo   Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Pro[H>rtv  Number  219640324 

Status:  U'nutilized 

Reason  Extensive  deterioration. 

Bldg   14-214 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

landholding  Agency   Army 

Property  Numb«^r;  219640325 

Status  Unutilized 

Reason.  Extensive  deterioration. 

Bldg   14-215 

Fort  Indiantown  Gap 

AnnvilleCo  Lebanon  PA  17(K)3-5011 

Landholding  Agency:  Army 

Propjrty  Nimber:  219640326 

Status.  Unu  ilized 


Reason;  Extensive  deterioration. 

Bldg.  14-216 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number.  219640327 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  14-301  thru  14-306 

Fort  Indiantown  Cap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640328 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  14-308 

Fort  Indiantown  Gap 

Annville  Co;  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640329 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  14-310 

Fort  Indiantown  Gap 

Annville  Co;  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number:  219640330 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  T14-312 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number;  219640331 

Status;  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  T14-314 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number:  219640332 

Status;  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  T14-316 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number;  219640333 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14-319 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number;  219640334 

Status:  I'nutilized 

Reason:  Extensive  deterioration. 

Bldg,  T14-400  thru  T14-108 

Fort  Indiantown  Gap 

Annville  Co;  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number;  219640335 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14-412 

Fort  indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640336 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  T14-414  thru  T14-417 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  1  7003-5011 
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Landholding  Agency:  Army 

Property  Number:  2 1 96403  3  7 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14-^19 

Fort  Indiantown  Cap 

Annville  Co;  Lebanon  PA  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640338 

Status;  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14^21 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640339 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14-424 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640340 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  T6-59 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640341 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-60 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640342 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-61 

Fort  Indiantown  Cap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640343 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-63 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640344 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-64 

Fort  Indiantown  Gap 

AnnvilleCo;  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640345 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-66 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number:  219640346 

Status;  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  T6-67 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640347 

Status;  Unutilized 

Reason:  Extensive  deterioration. 


Bldg.  T6-68 
Fort  Indiantown  Cap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640348 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  Tl  4-500 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
'  Landholding  Agency:  Army 
Property  Number:  219640349 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T14-501 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640350 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T14-503 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640351 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T14-504 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640352 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T14-505 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Numljer;  219640353 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  11-1 

Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640354 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  11-8 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640355 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  11-11 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640356 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Bldg.  11-14 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640357 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  11-16 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 


Property  Number:  219640358 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  11-39  thru  11-43 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number;  2196403S9 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  11-44 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640360 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  Tll-92 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640361 
Status:  Unutilized 
Reason;  Extensive  deterioration. 
Bldg.  Si 3-66 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency;  Army 
Property  Number  219640362 
Status;  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  Si 3-67 
Fort  Indiantown  Gap 
Annville  Co;  Lebanon  PA  17003-5011 
Landholding  Agency;  Army 
Property  Number:  219640363 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
«•    Bldg.  Tl  4-100 

Fort  Indiantown  Gap 

Annville  Co;  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640364 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  14-102 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number;  219640365 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  14-110 

Fort  Indiantown  Gap 

Annville  Co;  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number;  219640366 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  14-112 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number:  219640367 

Status;  Unutilized 

Reason:  Extensive  deterioration. 


Bldg.  14-114 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  1700.3- 

Landholding  Agency;  Army 

Property  Number:  219640368 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  Tl4-n6 
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Fort  Indiantown  Cap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640369 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14-118 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640370 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  14-22 

Fort  Indiantown  Cap 

Annville  Co:  Lebanon  PA  1 7003-501 1 

Landholding  Agency:  Army 

Property  Number:  219640371 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T14-123 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640372 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  14-200 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number:  219640373 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg   14-201 

Fort  Indiantown  Gap 

Annville  (,o:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640374 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg   14-202 

Fort  Indiantown  Gap 

AnnvilleCo  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640375 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg   14-204 

Fort  Indinntown  Cap 

AnnvilleCo   Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Numb«!r:  219640376 

Status:  Unutilized 

Reason:  E.xtensive  deterioration. 

Bldg   14-206 

Fort  Indiantown  (Jap 

.Annvi!l»!(U)   Lebanon  PA  17003-5011 

Landholding  .Agency  Army 

Prop»!r1y  Numlwr  219640377 

Status;  Unutilized 

Reasrm   Extensive  deterioration. 

Bldg.  14-208 

Fort  Iiididntowii  Cap 

Annvilli-(j)   Lebanon  PA  17003-5011 

Landholding  .-Xgency:  Army 

Property  Numb«?r:  219640378 

Status   Unutilized 

Reason:  Extensive  deterioration. 

Bldg   14-212 

Fort  Indiantown  (Jap 

AnnvilleCo  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number:  219640379 


Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T6-80 

Fort  Indiantown  Cap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640380 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T2-34 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640381 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T2-33 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640382 

Status.  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T2-19 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640383 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T16-165 

Fort  Indiantown  Gap 

Annville  Cii:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640384 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BJdg.  T16-151 

Fort  Indiantown  Gap 

Annville  (Jo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640385 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14-506 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640386 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14-.507 

Fort  Indiantown  Gap 

Annville  Cx):  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640387 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14-508 

Fort  Indiantown  Gap 

Annville  (Jo;  Lebanon  PA  17(X)3-5011 

Landholding  Agency:  Army 

Property  Number:  219640388 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14-.509 

Fort  Indiantown  Gap 

Annville  (>>:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640389 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T14-511 

Fort  Indiantown  Gap 


Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640390 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T14-520 
Fort  Indiantown  C^ap 
Annville  Cb:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
•Property  Number:  219640391 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T14-575 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640392 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T14-576 
Fort  Indiantown  Gap 
Annville  (Zo:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640393 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  14-819 
Fort  Indiantown  Gap 
Annville  Ckj:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640394 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  3-84 

Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640395 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T3-103 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Profjerty  Number:  219640396 
Status;  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T3-105 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640397 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T3-106 
Fort  Indiantown  Gap 
Annville  Ck):  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640398 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg  3-114 
Fort  Indiantown  Gap 
Annville  Co  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640399 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T16-147 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219640400 
Status:  Unutilized 
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Reason:  Extensive  deterioration. 

Bldg.  SI  5-1 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640401 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  S14-578 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640402 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  Tl 4-1 20 

Fort  Indiantown  Gap 

Annville  Ci):  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640403 

Status:  Unutilized 

Reason:  Extensive  deterioration.   . 

Bldg.  T13-169 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640404 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  Til -109 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640405 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  Tl  1-101 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640406 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  811-90 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army. 

Property  Number  219640407 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  Tn-22 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640408 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  Tll-4 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640409 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T9-17 

Fort  Indiantown  Gap 

Annville  C«:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640410 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-165 

Fort  Indiantown  C^p 

Annville  Co:  Lebanon  PA  17003-5011 


Landholding  Agency:  Army 

Property  Number  219640411 

Status:  Unutilised 

Reason:  Extensive  deterioration. 

Bldg.  T4-110 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640412 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-59 

Fort  Indiantown  Gap 

Annville  Ck):  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640413 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-53,  T4-54 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Numhwr:  219640414 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T2-38  thru  T2-40 

Fort  Indiantown  Gap 

Annville  Ci):  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640415 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T2-42  thru  T2-43 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640416 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T2-47 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640417 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T2-49 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640418 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T3-6 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640419 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T3-27 

Fort  Indiantown  Gap 

Annville  Co;  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number;  219640420 

Status;  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T3-31 

Fort  Indiantown  Gap 

Annville  Co;  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640421 

Status;  Unutilized 

Reason:  Extensive  deterioration. 


Bldg.  T3-115 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number.  219640422 

Status;  Unutilized 

Reason;  Extensive  deterioration. 

Bldg  T4-11 

Fort  Indiantown  Gap 

Annville  CIo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640423 

Status;  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T4-37 

Fort  Indiantown  Gap 

Annville  Cxi;  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640424 

Status;  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  T4-48 

Fort  Indiantown  Gap 

Annville  Ckj;  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640425 

Status;  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  T3-29.  T3-30 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  21 9640426 

Status;  Unutilized 

Reason;  Extensive  deterioration. 

Bldgs.  T3-33  thru  T3-48 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640427 

Status;  Unutilized 

Reason;  Extensive  deterioration. 

Bldgs.  T3-54  thru  T3-83 

Fort  Indiantown  Gap 

Annville  Co;  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number:  219640428 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  Tl-1 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 

Property  Number  219640429 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  Tl-2 

Fort  Indiantown  Gap 

AnnvilleCo;  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640430 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  Tl-4 

Fort  Indiantown  Gap 

Annville  Co;  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  21 9640431 

Status;  Unutilized 

Reason;  Extensive  deterioration. 

Bldg.  Tl-6 

Fort  Indiantown  Gap 

Annville  Ck);  Lebanon  PA  17003-5011 

Landholding  Agency;  Army 


58584  Federal  Register  /  Vol.  61,  No.  222  /  Friday.  November  15.  1996  /  Notices 


Property  Number  219640432 

Status   llnulilized 

Koason  Extensive  deterioration. 

BIcig  Tl-20 

Fort  India  mown  Cap 

AnnvilleO)  Lebanon  PA  17003-50H 

Landholding  Agency   Army 

Property  Number  219640433 

Status  Unutilized 

Reason-  Extensive  deterioration 

Bliig  Tl-49 

Fort  Indianlown  Cap 

.Annville(x)  Lebanon  PA  17003-5011 

Landholding  Agency   Army 

Property  Number  219640434 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  Tl-59 

Fort  Indiantown  (Jap 

AnnvilleCo  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640435 

Status:  Unutilized 

Reason:  Extensive  deteriDfation. 

BIdgs  T3-007  thru  T3-015 

Fort  Indianlown  Cap 

AnnvilleO)  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219640436 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdgs.  T3-17  thruT3-23 

Fort  Indiantown  Cap 

Annvillo  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number  219640437 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdgs  T3-25  thru  T3-2B 

Fort  Indiantown  Cap 

AnnvilleCo:  Lebanon  PA  17003-5011 

Landholding  Agency:  Anny 

Property  Number:  219640438 

Status  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  1981 

Naval  Weap»>ns  Station — Q  Area 

Yorkfown  Co  York  PA  23691- 

Landholding  Ageniy  Navy 

Property  Numb»'r  779640018 

Status   Unutilized 

Reason  Within  20OO  ft  of  flammable  or 

explosive  material  Secured  Area. 
Texas 

Bldg   122.  Uughlin  AFBCo:  Val  Verde  TX 

Landholding  .\gency   Air  Force 

Propt^rty  Numl)er   1H9640015 

Status  Unutilized 

Reason   Within  20<K)  ft  of  flammable  or 

explosivf  material 
Bldg.  P-2.tH 
Fort  Sam  Houston 

San  Antonio  Co   Bexar  TX  78234-5000 
Landholding  Ageni  y  Army 
Property  Numb«T  219640171 
Status   Unutilized 
Reason  Extensive  deterioration. 
Bldg  P-hUA 
Fort  .Sam  Mmiston 

.San  Antonio  Co   Bexar  TX  78234-50(X) 
Landholding  .•Kgeni  y   Army 
Prop«-rty  Numlx'r  219640172 
Status   t'nutilized 
Reastin  Extensive  deterioration. 


Bldg.  P-614 

Fort  Sam  Houston 

.San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640173 

Status:  Unutilized 

Reason-  Extensive  deterioration. 

Bldg.  T-942 

Fort  Sam  Houston 

.San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219640174 

.Status:  Unutilized 

Reastjn:  Extensive  deterioration 

Bldg  T-1 144 

Fort  .Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219640175 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T-1 198 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219640176 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T-1 640 

Fort  .Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219640177 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T-1 701 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency;  Army 

Property  Number:  219640178 

Status:  Unutilized 

Rea.son:  Extensive  deterioration. 

Bldg  T-1 702 

Fort  Sam  Houston 

5>an  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640179 

Status  Unutilized 

Reason:  Extensive  deterioration. 

Bldg  T-2288 

Fort  .Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  2196401S0 

.Status  Unutilized 

Reason  Extensive  deterioration. 

Bldg.  T-2915 

Fort  Sam  Houston 

.San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219640181 

Status   ilnutilized 

Reason  Other 

(lornment  Detached  latrine. 

Bldg  P-6201B 

Fort  .Sam  Houston 

.San  Antonio  Co  Bexar  TX  78234-5000 

landholding  Agency  Army 

Prop«>rty  Number  219640182 

Status.  Unutilized 

Reason  Extensive  deterioration. 

Bldg  P-8131 

Fort  Sam  Houston 

San  Ant(jnio  Co:  Bexar  TX  78234-5000 


Landholding  Agency:  Army 

Property  Number:  219640183 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  P-8165 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219640184 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  P-«169 

Fort  Sara  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Numh«r  219640185 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Starr  Ranch 

Longhom  Army  Ammunition  Plant 

Kamack  Co:  Harrison  TX  75661- 

Landholding  Agency:  Army 

Property  Number  219640186 

Status:  Unutilized 

Reason;  Floodway. 

Virginia 

Bldg.  T-1000 

U.S.  Army  Combined  Arms  Support 

Command 
Fort  Lee  Co;  Prince  George  VA  23801- 
Landholding  Agency;  Army 
Property  Number:  219640188 
Status;  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  T-1 118 
U.S.  Army  Combined  Arms  Support 

Command 
Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number:  219640189 
Status:  Unutilized 
Reason;  Extensive  deterioration. 
Bldg.  T-1404 
U.S.  Army  Combined  Arms  Support 

Command 
Fort  Lee  Co;  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number;  219640190 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg  T-1 2000 
U.S.  Array  Combined  Arms  Support 

Command 
Fort  Lee  Co;  Prince  George  VA  23801- 
Landholding  Agency;  Army 
Property  Number:  219640191   - 
Status:  Unutilized 
Reason;  Extensive  deterioration. 
Bldg.  T-1 2001 
US  Array  Combined  Arms  Supp>ort 

Command 
Fort  Lee  Ca3:  Prince  George  VA  23801- 
Landholding  Agency;  Army 
Property  Number:  219640192 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  1980 

Naval  Weapons  Station — Aviation  Field 
Yorktown  Cm:  York  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  779640017 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
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Washington 

Bldg.  U091B.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  219640193 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Wisconsin 

Bldg.  1867.  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number:  219640194 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  6023,  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number:  219640195 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Wyoming 

Bldg.  920.  F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189640016 

Status:  Unutilized 

Reason:  .Secured  Area. 

Land  (by  State) 
Alaska 

Land — Sanak  Island 

106+acres 

Sanak  Island  Co:  Sanak  Harbor  AK 

Landholding  Agency:  DOT 

Property  Number:  879640003 

Status:  Unutilized 

Reason:  Other 

Comment:  Inaccessible. 

Texas 

Land — Harrison  Bayou 
Longhom  Army  Ammunition  Plant 
Kamack  Co:  Harrison  TX  75661- 
Landholding  Agency:  Army 
Property  Number:  219640187 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Floodway. 

Washington 

Land-Port  Hadlock  Detachment 
Naval  Ordnance  Center  Pacific  Division 
Port  Hadlock  Co:  Jefferson  WA  98339- 
Landholding  Agency:  Navy 
Property  Number:  779640019 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

|FR  Doc.  96-29156  Filed  11-14-96;  8:45  ami 

BILUNG  CODE  4210-29-M 


[Docket  No.  FR-416a-N-01] 

Notice  of  Sale  of  HUD-Held  Multifamily 
Mortgage  Loans 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  Midwest  sale  of 

multifamily  unsubsidized  mortgage 

Loans. 


StJMMARY:  This  notice  announces  the 
Department's  intention  to  sell 
unsubsidized  mortgage  loans  (Mortgage 
Loans),  without  Federal  Housing 
Administration  (FHA)  insurance.  The 
majority  of  the  Mortgage  Loans  are 
secured  by  properties  located 
throughout  the  Midwest  region  of  the 
United  States,  with  an  additional 
significant  concentration  located  in  the 
New  York-New  Jersey  area.  The 
Mortgage  Loans  will  be  offered  for  sale 
on  a  whole  loan  basis,  in  a  competitive 
auction.  This  notice  describes  the 
bidding  process  for  these  Mortgage 
Loans.  The  Mortgage  Loans  will  be 
offered  for  sale  only  to  qualified 
bidders. 

DATES:  Bidders'  Information  Packages 
will  be  available  in  late  October,  1996 
to  qualified  bidders.  Bidding  is  expected 
to  take  place  on  December  12-13, 1996, 
and  closing  is  expected  to  take  place 
from  late-December,  1996  to  mid- 
February,  1997. 

ADDRESSES  AND  CONTACTS:  Bidders' 
Information  Packages  will  be  available 
from  FHA's  Financial  Advisor, 
Cushman  &  Wakefield.  Bidders' 
Information  Packages  and  information 
about  individual  Mortgage  Loans  (Bid 
Materials)  will  be  made  available  only 
to  parties  who  complete  a 
Confidentiality  Agreement  and  Bidder 
Qualification  Statement  and  are  deemed 
qualified  bidders.  To  obtain  a 
Confidentiality  Agreement  and  Bidder 
Qualification  Statement  contact  John 
Howley  at  Cushman  &  Wakefield,  at 
202-467-0600.  Bidders'  Information 
Packages  will  be  forwarded  by  regular 
mail  unless  a  party  makes  special 
arrangements  to  receive  the  information 
through  expedited  delivery. 

Asset  Review  Files  for  all  the 
Mortgage  Loans  are  expected  to  be 
available  for  review  by  qualified  bidders 
at  the  due  diligence  facility  located  at 
1800  M  Street,  N.W.,  Suite  300-South, 
Washington,  D.C.  20036,  beginning 
October  28,  1996.  The  facility  will  close 
on  or  about  December  11. 1996.  The 
facility  will  be  open  to  qualified  bidders 
between  the  hours  of  9:00  a.m.  and  6:00 
p.m..  Eastern  Time,  Monday  through 
Friday.  Access  to  the  facility  can  be 
arranged  by  contacting  Rick  Copeland, 
at  Tradewinds  International,  Inc.,  HUD's 
due  diligence  contractor,  at  (202)  530- 
0841  Ext.  29.  Asset  review  files  may  also 
be  ordered  from  Tradewinds 
International,  Inc.  and  sent  to  qualified 
bidders  in  the  manner  described  in  the 
Bidders'  Information  Package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Hinton,  Associate  Director  for 
Program  Operations,  Office  of 
Multifamily  Asset  Management  and 


Disposition,  Room  6160,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W..  Washington.  DC 
20410;  telephone  (202)  708-3730  Ext. 
2691.  Hearing  or  speech  impaired 
individuals  may  call  (202)  708-4594 
(TTY).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Status  of  Mortgage  Loans 

The  Mortgage  Loans  encumber 
properties  located  in  25  states,  with  a 
significant  number  of  such  properties 
concentrated  in  the  midwest  region  of 
the  United  States,  particularly  Illinois 
and  Michigan.  A  listing  of  the  specific 
properties  involved  in  the  Sale  will  be 
included  in  the  Bidders'  Information 
Package. 

The  Mortgage  Loans  have  experienced 
varying  levels  of  delinquency.  As  of 
September  1, 1996,  most  of  the  Mortgage 
Loans  were  classified  as  nonperforming 
or  subperforming  because  they  had  t)een 
delinquent  at  least  once  within  the  past 
12  months.  Several  of  the  Mortgage 
Loans,  however,  are  performing,  i.e.. 
they  have  been  current  in  their  monthly 
payments  for  the  last  12  consecutive 
months.  Mortgage  Loans  included  in 
this  Sale  that  are  now  current  may 
become  in  default  on  or  before  the  date 
that  title  is  transferred  to  the  successful 
bidder,  while  Mortgage  Loans  included 
in  this  Sale  that  are  now  in  default  may 
become  current  on  or  before  such  date. 

Certain  Mortgage  Loans  are  subject  to 
provisional  workout  agreements. 

The  Bidding  Process 

General 

The  Department  will  offer  qualified 
bidders  an  opportunity  to  bid 
competitively  on  the  Mortgage  Loans. 
Bids  may  be  offered  for  one  or  all  of  the 
Mortgage  Loans,  as  well  as  for  any 
combination  of  the  Mortgage  Loans. 
More  particularly,  a  bidder  may  bid  on 
as  many  individual  Mortgage  Loans  as 
the  bidder  chooses.  However,  no  bidder 
may  bid  on  more  than  20  pools  of 
Mortgage  Loans  (i.e.,  combinations  of 
two  (2)  or  more  Mortgage  Loans). 
Further,  a  bidder  may  condition 
acceptance  of  its  bids  upon  its  being  the 
successful  bidder  of  Mortgage  Loans 
with  either  (or  both)  a  minimum  or  a 
maximum  aggregate  unpaid  principal 
balance.  The  Department  will  accept 
those  conforming  bids  that  optimize  the 
gross  proceeds  from  the  Sale. 

Bidders' Information  Package 

The  Bidders'  Information  Package 
describes  in  detail  the  procedures  for 
participating  in  the  Sale  and  includes 
bid  forms,  a  loan  sale  agreement  (Loan 
Sale  Agreement),  and  certain 
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information  concerning  each  of  the 
Mortgage  Loans,  such  as  the  unpaid 
principal  balance  and  interest  rate.  Also 
included  in  the  Bidders'  Information 
Package  is  a  computer  diskette  with 
general  portfolio  information  and 
selected  data  fletds  related  to  each 
Mortgage  Loan. 

The  Department  will  distribute  the 
Bidders'  Information  Packages  for  a 
period  of  approximately  6  weeks  prior 
to  the  date  that  bids  are  due  (Bid  Date). 
We  expert  Bidders'  Information 
Packages  to  be  available  on  October  23. 
1996.  The  Bidders'  Information  Package 
may  be  supplemented  from  time  to  time 
prior  to  the  Bid  Date.  Interested  parties 
may  request  a  Bidders'  Information 
Package  as  described  above. 

Bid  Dates 

We  expect  the  bidding  to  take  place 
on  December  12-13,  1996.  Deposits. 
Bidders  must  include  a  5  percent  Initial 
Deposit  with  their  bids.  If  a  bidder 
submits  multiple  bids,  the  Initial 
Deposit  will  be  limited  to  5  percent  of 
the  bidder's  single  largest  bid  amount. 
The  Initial  Deposit  for  a  bidder  who  has 
created  a  pool  or  a  number  of  pools  (but 
not  more  than  20  pools  as  provided 
above)  is  limited  to  5  percent  of  the 
single  largest  bid  amount  of  the  bidder's 
pool  bids.  Except  as  set  forth  in  the 
Loan  Sale  Agreement,  the  successful 
bidders  will  be  notified  within  three 
business  days  after  the  Bid  Date  (Award 
Date).  An  additional  deposit  (Final 
Deposit)  will  be  required  from  each 
successful  bidder  within  2  business 
days  after  the  Award  Date.  The  Final 
Deposit  when  added  to  the  Initial 
Deposit  must  total  10  pert:ent  of  the 
bidder's  successful  bids.  More 
speciHcally.  if  a  bidder  submits  multiple 
individual  bids,  the  Final  Deposit  when 
added  to  the  Initial  Deposit  must  total 
10  percent  of  the  aggregate  unpaid 
principal  of  all  of  the  bidder's 
successful  bids.  Similarly,  if  a  bidder 
submits  a  pool  bid  or  multiple  pool 
bids,  the  Final  Deposit  must  total  10 
percent  of  the  aggregate  unpaid 
principal  of  all  of  the  bidders 
successful  pool  bids. 

Timeliness  and  Conformity  of  Bids  and 
Deposits 

Each  bidder  assumes  all  risks  of  loss 
relating  to  its  own  bidding  mistakes  and 
its  failure  to  deliver,  or  cause  to  be 
delivered,  on  a  timely  basis  and  in  the 
manner  specified  by  the  department, 
each  bid  form,  deposit  and  loan  sale 
agreement  required  to  be  submitted  by 
the  bidder. 


Ties  for  High  Bidder 

In  the  event  there  is  a  tie  for  a  high 
bid,  the  Department,  through  its 
Financial  Advisor,  will  contact  the 
parties  with  the  tie  bid  and  afford  each 
of  them  an  opportunity  to  offer  a  best 
and  final  bid.  The  successful  bidder  will 
be  the  one  with  the  highest  bid.  If  a  tie 
continues  after  the  best  and  final  offers 
are  submitted  or  the  bidders  do  not 
respond,  or  do  not  respond  within  the 
time  period  established  by  the 
Department,  the  successful  bidder  will 
be  determined  by  lottery. 
Notwithstanding  the  above,  the 
Department  reserves  the  right  to 
withdraw  any  Mortgage  Loan(s)  subject 
to  a  tie  bid. 

Oosing 

The  Department  will  assign  its 
interest  in  a  Mortgage  Loan  to  a 
successful  bidder  at  the  closing,  which 
is  expected  to  occur  no  later  than 
February  15,  1996.  If  the  successful 
bidder  fails  to  abide  by  the  terms  of  the 
Loan  Sale  Agreement,  including  paying 
the  Department  any  remaining  sums  due 
pursuant  to  the  Loan  Sale  Agreement 
and  closing  on  an  agreed  upon  date 
within  the  time  period  provided  by  the 
Loan  Sale  Agreement,  the  Department 
shall  retain  as  liquidated  damages  the 
Initial  and  Final  Deposit  (plus  accrued 
interest)  from  the  successful  bidder. 

Note.  These  are  expected  to  be  the  essential 
tenns  of  the  Sale,  but  are  subject  to  change. 
Information  regarding  any  such  changes 
along  with  any  other  supplements  to  the 
Bidders'  Information  Package  will  he  made 
available  to  parties  who  request  and  obtain 
a  Bidders'  Information  Package.  The  Loan 
Sale  Agreement,  which  is  included  in  the 
Bidders'  Information  Package,  provides 
additional  details.  To  ensure  a  comp>etitive 
bidding  process,  the  terms  of  sale  are  not 
subject  to  negotiation. 

Qualification  of  Bidders/Ineligible 
Bidders 

Qualified  bidders,  who  are  interested 
parties  who  have  such  knowledge  and 
eXpjerience  in  financial  and  business 
matters  so  as  to  be  capable  of  evaluating 
the  merits  and  risks  of  acquiring  the 
Mortgage  Loans,  and  who  are  not 
otherwise  ineligible  to  bid  (as  described 
below),  may  bid  on  the  Mortgage  Loans. 

The  following  individuals  and  entities 
(either  alone  or  in  combination  with 
others)  are  ineligible  to  bid  on  any  one 
or  combination  of  the  Mortgage  Loans 
included  in  the  Sale: 

(1)  Any  individual  or  entity  debarred 
from  doing  business  with  the 
Depjartment  pursuant  to  24  CFR  part  24; 

(2)  Any  employee  of  the  Department, 
any  member  of  any  such  employee's 
household,  and  any  entity  controlled  by 


any  such  employee  or  member  of  such 
an  employee's  household: 

(3)  Any  pjerson  or  entity  that  employs 
or  uses  the  services  of  an  employee  of 
the  Department  (other  than  in  such 
employee's  official  capacity)  either:  (a) 
who  is  involved  in  the  Sale,  or  (b)  to 
assist  in  the  prep>aration  of  a  bid  for  the 
Mortgage  Loans; 

(4)  Any  contractor,  subcontractor, 
advisor  or  consultant  (including  any 
agent  of  the  foregoing)  who  p>erfonned 
services  for  or  on  behalf  of  the 
Department  in  c»miection  with  the  Sale, 
or  any  affiliate  of  any  such  contractor, 
subcontractor,  advisor,  consultant  or 
agent: 

(5)  Any  individual  that  was  a 
principal  or  employee  of  any  entity  or 
fndividual  described  in  paragraph  (4) 
above  at  any  time  during  which  the 
entity  or  individual  performed  services 
for  or  on  behalf  of  the  Department  in 
connection  with  the  Sale; 

(6)  Any  individual  or  entity  that  uses 
the  services  of  any  p>erson  described  in 
paragraph  (5)  above  in  preparing  its  bid 
on  any  Mortgage  Loan(s). 

Furthermore,  any  entity  or  individual 
that  served  as  a  loan  servicer  or 
performed  other  services  for  or  on 
behalf  of  the  Department  at  any  time 
during  the  2-year  pwriod  prior  to 
December  12, 1996  with  respiect  to  any 
Mortgage  Loan  included  in  the  Sale  is 
ineligible  to  bid  on  such  Mortgage  Loan. 
The  following  also  are  ineligible  to  bid 
on  such  Mortgage  Loan:  (a)  any  affiliate 
or  principal  of  such  entity  or  individual 
described  in  the  sentence  above,  (b)  any 
employee  or  subcontractor  of  such 
entity  or  individual  during  that  2-year 
period,  or  (c)  any  entity  or  individual 
that  employs  or  uses  the  services  of  any 
other  entity  or  individual  described  in 
this  paragraph  in  preparing  its  bid  on 
such  Mortgage  Loan. 

Due  Diligence  Facility 

During  the  6-week  period  prior  to  the 
Bid  Date,  the  due  diligence  facility  will 
be  open  to  prosp)ective  qualified 
bidders,  at  which  the  Department  will 
provide  information  such  as 
environmental  and  title  reports  and 
market  data.  The  address  of  the  facility 
is  specified  above.  The  Department 
reserves  the  right  to  charge  a  reasonable 
fee  to  recover  its  costs  in  duplicating 
and  forwarding  any  information 
requested  by  an  interested  party,  as  well 
as  an  access  fee  to  the  due  diligence 
facility,  which  will  be  credited  to  the 
purchase  of  any  Asset  Review  Files. 

Application  of  Replacement  Reserve 
and  Certain  Escrows 

If  a  Mortgage  Loan  is  delinquent  at  the 
time  of  the  Sale,  to  the  extent  the 
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Dep>artment  determines  it  is  permissible, 
the  Department  will  apply  hmds  in  the 
replacement  reserve  and  miscellaneous 
escrow  accounts  to  the  amount  due  to 
the  Department  under  the  Mortgage 
Loan.  Any  remaining  balances  in  the 
replacement  reserve  and  any  escrow 
accounts  will.be  transferred  to  the  new 
mortgagee.  If  a  Mortgage  Loan  is  current 
at  the  time  of  closing,  the  funds  in  the 
replacement  reserve  account  will  be 
returned  to  the  mortgagor  in  accordance 
with  such  terms  and  conditions  as  may 
be  established  by  the  Department. 

FHA  Reservation  of  Rights 

The  Department  reserves  the  right  to 
withdraw  Mortgage  Loans  from  the  Sale 
and  to  terminate  the  Sale  at  any  time, 
for  any  reason,  and  without  liability, 
prior  to  the  Award  Date,  without 
prejudice  to  its  right  to  include  any 
withdrawn  Mortgage  Loan  in  a  future 
sale. 

The  Department  also  reserves  the 
right  to  reject  any  and  all  bids,  in  its  sole 
discretioh,  for  any  reason,  and  without 
liability. 

The  Department  reserves  the  right  to 
include  in  the  Sale  additional  Mortgage 
Loans. 

Mortgage  Loan  Sale  Policy 

Almost  all  of  the  Mortgage  Loans  are 
nonperforming  or  subperforming.  All  of 
the  Mortgage  Loans  are  unsubsidized, 
and  there  is  no  project-based  Section  8 
assistance  on  any  of  the  projects. 
Therefore,  the  Department  has 
determined,  pursuant  to  regulations 
governing  FHA  mortgage  loan  sales, 
published  at  24  CFR  part  290.  Subpart 
B  (Mortgage  Sale  Regulations),  that  the 
Mortgage  Loans  will  be  sold  without 
FHA  insurance.  The  Mortgage  Sale 
Regulations  provide  for  the  exclusion  of 
delinquent  unsubsidized  mortgages 
from  sales  where  it  appears  that  (1) 
foreclosure  appears  unavoidable,  and  (2) 
the  project  is  occupied  by  very  low- 
income  tenants  who  are  not  receiving 
housing  assistance  and  would  be  likely 
to  pay  rent  in  excess  of  30  percent  of 
their  adjusted  monthly  income  if  the 
mortgage  were  to  be  sold  and  foreclosed 
(24  CFR  290.35(b)).  The  Department's 
interpretation  of  this  provision  is  set 
forth  in  the  preamble  to  the  February  6, 
1996  interim  rule  (61  FR  4580-81).  The 
Depjartment  has  made  an  administrative 
determination  that  the  Mortgage  Loans 
do  not  meet  the  criteria  for  exclusion.  If 
the  Department  determines  that  any 
Mortgage  Loans  meet  such  criteria,  they 
will  be  removed  from  this  Sale. 

The  Department  selected  a 
competitive  auction  as  the  method  to 
sell  the  Mortgage  Loans  in  accordance 
with  the  requirements  of  the  Mortgage 


Sale  Regulations  (e.g.,  24  CFR  290.30). 
This  method  of  sale  optimizes  the 
Department's  return  on  the  sale  of  these 
Mortgage  Loans,  affords  the  greatest 
opportunity  for  all  qualified  bidders  to 
bid  on  the  Mortgage  Loans,  and 
provides  the  quickest  and  most  efficient 
vehicle  for  the  Department  to  dispose  of 
the  Mortgage  Loans. 

At  one  time,  the  Department 
considered  and  discussed  with  industry 
participants  a  loan  sale  procedure  that 
afforded  the  borrowers  the  opportunity 
to  acquire  their  Mortgage  Loans  on  a 
noncompetitive  basis  prior  to  the 
Department's  offering  the  Mortgage 
Loans  for  sale  to  others  (Borrower 
Settlement  Option).  For  the  reasons  set 
forth  above,  however,  the  Department 
decided  to  dispose  of  these  Mortgage 
Loans  through  a  competitive  auction. 

Freedom  oflnformation  Requests 

The  Depiartment  has  approved  a 
policy  for  responding  to  Freedom  of 
Information  Act  requests  for  information 
on  the  Department's  multifamily 
mortgage  loan  sales.  The  purpose  of  this 
policy  is  to  clarify  for  the  public  and 
potential  purchasers  the  types  of  sales 
information  that  will  be  disclosed  in 
connection  with  the  Department's 
multifamily  mortgage  sales  program. 
The  policy  strikes  a  balance  between  the 
Department's  policy  of  disclosing  as 
much  information  as  possible  to  the 
public  and  its  interest  in  minimizing  the 
harm  premature  release  of  this 
information  will  have  upon  bidders,  and 
the  harm  that  release  of  sensitive  and 
confidential  financial  information 
would  have  on  the  effectiveness  of 
HUD's  loan  sale  programs,  and  thus,  on 
the  American  taxpayer. 

Given  the  forgoing,  the  Department's 
policy  with  respect  to  Freedom  of 
Information  Act  requests  is  summarized 
as  follows: 

(i)  The  Department  has  determined 
that  after  the  Award  Date  it  will  disclose 
the  aggregate  number  of  bidders  and  the 
aggregate  proceeds  the  Department 
expects  from  the  Sale,  as  well  as  the  bid 
information  materials  that  the 
Department  provided  to  the  bidders 
(provided  they  are  not  subject  to  a 
privacy  or  confidentiality  exemption). 

(ii)  After  all  sales  are  closed  the 
Department  will  release:  (a)  a  list  of  all 
who  received  bid  materials,  (b)  a  list  of 
all  bidders,  (c)  a  list  of  all  winning 
bidders,  and  (d)  the  aggregate  amount 
paid  for  each  successful  bid  on  multiple 
mortgage  loans  (whether  bid  as  a  pool 
or  otherwise). 

(iii)  No  earlier  than  one  year  after  all 
of  the  sales  are  closed,  the  Department 
will  disclose  individual  winning 
mortgage  loan  bid  prices. 


Scope  of  Notice 

This  notice  applies  to  the  Midwest 
Sale  of  Multifomily  Unsubsidized 
Mortgage  Loans,  and  does  not  establish 
the  Department's  policy  for  the  sale  of 
any  other  mortgage  loans. 

Dated:  Noveml)er  8. 1996. 
Stqihanie  A.  Smith, 
General  Deputy.  Assistant  Secretary  for 
Housing,  Federal  Housing  Commissioner. 
[FR  Doc.  96-29385  Filed  11-14-96:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Request  for 
Emergency  Approval 

agency:  Fish  and  Wildlife  Service; 
Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  that 
the  Fish  and  Wildlife  Service  (Service) 
has  submitted  a  proposal  for  the 
collection  of  information  described 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  emergency  approval 
under  the  provisions  of  the  Pap)erwork 
Reduction  Act  of  1995.  Copies  of  the 
information  collection  requirement, 
related  forms  and  explanatory  material, 
may  be  obtained  by  contacting  the 
Service's  Information  Collection 
Clearance  Officer  at  the  phone  number 
listed  below.  The  Service  is  soliciting 
comments  and  suggestions  on  the 
requirement  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  November  22,  1996. 
ADDRESSES^  Comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Interior  Department,  Washington.  DC 
20503;  and  a  copy  of  the  comments 
should  be  sent  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  (MS  224  ARLSQJ, 
1849  C  Street,  NW.,  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Phyllis  H.  Cook,  Service  Information 
Collection  Clearance  Officer,  703/358- 
1943;  703/358-2269  (fax). 

SUPPLEMENTARY  INFORMATION: 

Comments  are  invited  on:  (1)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  and,  (2)  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  respondents. 

Title:  Application  for  National 
Wildlife  Refuge  Use  Supplemental 


58588 Federal  Register  /  Vol.  61.  No.  222  /  Friday.  November  15.  1996  /  Notices 


Application  for  National  Wildlife 
Refuge  Use  in  Ala.ska. 

OMB  Approval  Number  101&-O014. 

Abstract:  The  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA)  was 
signed  into  law  on  December  2.  1980.  Its 
broad  purpose  is  to  provide  for  the 
disposition  and  use  of  a  variety  of 
federally  owned  lands  in  Alaska. 
Section  1307  of  ANILCA  contains  two 
provisions  concerning  persons  and 
entities  who  are  to  be  given  special 
rights  and  preferences  with  respect  to 
providing  "visitor  services"  in  certain 
lands  under  the  administration  of  the 
Secretary  of  the  Interior,  in  this  context, 
units  of  the  National  Wildlife  Refuge 
System. 

Permit  applications  will  be  provided 
by  the  Service  as  requested  by  interested 
Alaska  citizens.  The  required  written 
forms  and/or  verbal  application 
information  will  be  used  by  the  Service 
to  ensure  that  the  applicant  is:  A 
member  of  a  Native  Corporation:  and/or 
a  local  resident;  and/or  was  engaged  in 
adequately  providing  visitor  .services  on. 
or  before  January  1.  1979;  and/or  Is 
eligible  to  ret:eive  Cook  Inlet  Region 
rights. 

Frequency  of  collection:  On  occasion. 

Description  of  Respondents: 
Individuals  or  households;  State,  local, 
or  Tribal  governments;  busines.ses  or 
other  for  profit  and  not-for-profit 
institutions. 

Estimated  Completion  Time:  The 
reporting  burden  for  FWS  Form  3-2001 
(Application  for  National  Wildlife 
Refuge  Use)  and  this  supplemental 
application  form  is  estimated  to  be  40 
hours. 

Annual  Responses:  10. 

Annual  Burden  Hours:  400  hours. 

Dated:  November  6,  1996 
Carolyn  A.  Bohan. 

Assistant  Dinctor.  Refunes  and  Wildlife 
IPR  Doc.  96-29279  Filed  1 1-14-96,  8:45  ami 

BILLMQ  COOC  4310-45-M 


Q«ologicai  Survay 

Biological  Resources  Division; 
Request  for  Public  Comments  on 
Proposed  Information  Collection 

ACTION:  In  accordance  with  OMB 
regulations  5  CFR  1320,  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3.506(c)(2)).  this  notice  requests 
public  comments  on  proposed  survey  of 
anglers  prior  to  OMB  review. 

SUMMARY:  This  notice  seeks  to  satisfy 
the  Office  of  Management  and  Budget 
(OMB)  requirement  that  all  agencies 
developing  proposed  collections  of 
information  provide  a  60  day  public 


notification  period  for  the  purpose  of 
soliciting  comments  on  proposed 
collection  of  information,  as  specified 
under  OMB  regulations  5  CFR  part  1320 
relating  the  Paperwork  Reduction  Act  of 
1995.  The  collection  of  information 
referred  herein  applies  to  the  public 
survey  of  a  sample  of  anglers 
nationwide  during  the  months  of 
February.  March,  and  April  1997.  The 
purpose  of  this  survey  is  to  obtain 
information  about  anglers  preferences, 
behaviors,  motivations,  and  satisfactions 
with  fishing  opportunities  that  can  be 
used  by  fisheries  management  agencies 
to  develop  fisheries  management  plans 
to  enhance  angler  retention.  Specific 
public  comments  are  requested  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Estimated  Completion  Time:  20 
minutes. 

Estimated  Number  of  Respondents: 
20.000. 

Frequency:  One  time  only. 
Estimated  Burden  Hours:  6,667  hours. 
Proposed  Dates:  February  1-April  30. 
1997. 

Needs  and  Uses:  To  provide  State  and 
Federal  fisheries  management  agencies 
with  information  that  can  be  used  to 
develop  fisheries  management  plans  or 
angler  education  programs  that  will 
improve  angler  satisfaction  with  fishing 
opportunities. 

Affected  Public:  Randomly  selected 
individuals  who  are  members  of  North 
American  Fishing  Club. 

For  Further  Information  Contact:  To 
obtain  copies  of  the  survey  and  to 
submit  comments  on  this  information 
collection,  contact  the  Bureau  clearance 
officer,  U.S.  Geological  Survey,  208 
National  Center.  12201  Sunri.se  Valley 
Drive,  Reston.  Virginia.  20192, 
telephone  (703)  648-7313. 

Dated:  November  8.  1996 
Dennis  B.  Fenn, 

Chief  Biologist 

IFR  Dot.  96-29236  Filed  11-14-96;  8.45  am) 

BiLUNO  COOC  4310-31-M 


Bureau  of  Land  Management 
[AZ-O54-07-1 430-00;  AZA  29831] 

Notice  of  Realty  Action,  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification,  Arizona 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands  in 
La  Paz  County.  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  lease  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act.  as  amended  (43  U.S.C. 
869  et  seq.].  The  lands  will  be  used  by 
La  Paz  County  Board  of  Supervisors  for 
a  county  park. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  11  N.,R.  18  W.. 
Sec.  28.  lots  3  and  4. 
The  area  described  contains  51.26  acres. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  is  consistent  wifh  the 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest.  The 
lease,  when  issued,  will  be  subject  to 
the  following  terms,  conditions,  and 
reservations. 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
minerals. 

4.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease  issuance. 

5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureiau  of  Land 
Management.  Lake  Havasu  Field  Office. 
2610  Sweetwater  Avenue.  Lake  Havasu 
City.  Arizona. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
and  Public  Purposes  Act  and  leasing 
under  the  mineral  leasing  laws.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed  lease 
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or  classification  of  the  lands  to  the  Field 
Manager.  Lake  Havasu  Field  Office. 
2610  Sweetwater  Avenue.  Lake  Havasu 
City.  AZ  86406. 

Classification  Comments:  Interested 
p>arties  may  submit  comments  involving 
the  suitability  of  the  lands  for  a  county 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  the  local 
planning  and  zoning,  or  if  the  use  if 
consistent  with  the  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed,  whether  the 
BLM  followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  county 
park.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Easley,  Land  Law  Examiner, 
Bureau  of  Land  Management,  Lake 
Havasu  Field  Office,  2610  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
(520) 505-1200. 

Dated:  November  5,  1996. 
William  J.  Liebhauser, 
Field  Manager. 

IFR  Doc.  96-29315  Filed  11-14-96;  8:45  am) 
BILUNC  CODE  4310-32-M 


[CO-030-4214-010;  COC-60147] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  approximately  4,590  acres  of 
National  Forest  System  land  for  10  years 
to  provide  management  alternatives  for 
Forest  Service  management  in  the  White 
River  National  Forest.  This  notice  closes 
this  land  to  location  and  entry  under  the 
mining  laws  for  up  to  two  years.  The 
land  remains  open  to  mineral  leasing. 
DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  on  or  before 
February  13,  1997. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM,  2850 


Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  303-239-3706. 

SUPPLEMENTARY  INFORMATION:  On 
October  31, 1996,  the  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  Ch 
2): 

White  River  National  Forest  Sixth  Principal 
Meridian 

T.  6  S..  R.  83  W.. 
Sec.  16.  SWV4  and  SW'ASW'ANW'A; 
Sec.  17.  SVz  and  SVzN'-^; 
Sec.  18.  SV2  and  SVzN'/i; 
Sec.  19.  EVz  and  E'/iNWV*; 
Sec.  20; 
Sec.  21; 

Sec.  22.  SVzSW'ASW'A; 
Sec.  27,  WVzW'/i; 
Sec.  28; 

Sec.  29.  NV2  and  SE'A; 
Sec.  30.  NE'A; 
Sec.  33.  NVii. 

The  area  described  contains  4.590  acres  of 
National  Forest  System  land  in  Eagle  County. 

The  purpose  of  this  withdrawal  is  to 
allow  the  Forest  Service  to  maintain 
administrative  alternatives  to 
management  of  the  land  while 
completing  various  reports  relative  to 
the  resources  on  the  land. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal,  or  to 
request  a  public  meeting,  may  present 
their  views  in  WTiting  to  the  Colorado 
State  Director.  If  the  authorized  officer 
determines  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2). 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  years  from  the 
date  of  publication  in  the  Federal 
Register,  this  land  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Forest  Service  will  continue  to  manage 
these  lands. 
Jenny  L.  Saunders, 
Realty  Officer. 
(FR  Doc.  96-29332  Filed  11-14-96;  8:45  am] 

BILUNG  COOC  4310-^B-P 


National  Parle  Service 

National  Park  System  Advisory  Board; 
Notice  of  Meeting 

AGENCY:  National  Park  Service,  Interior. 

Notice  is  hereby  given  in  accordance 
Math  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix  (1988),  that  a 
meeting  of  the  National  Park  System 
Advisory  Board  will  be  held  on 
November  20-22,  1996,  at  the  U.S. 
Department  of  the  Interior.  1849  C 
Street.  NW.  Washington,  DC,  rooms, 
7000B  and  5160.  November  20  and  22 
are  meeting  days  for  the  Committees  of 
the  Advisory  Board.  The  Committee  on 
National  Landmarks  will  meet  in  room 
7000B  on  November  20,  the  full 
Advisory  Board  will  meet  in  room  5160 
on  November  21.  All  meetings  begin  at 
9:00  am  and  will  adjourn  at  about  5:00 
pm. 

On  November  21,  after  remarks  from 
the  Director,  the  Board  will  be 
addressed  by  National  Park  Service 
officials  on  new  legislation  to 
reauthorize  the  Board,  as  well  as  other 
NPS  issues.  The  Board  will  vote  on 
National  Historic  Landmark 
nominations  in  the  afternoon. 

The  Board  may  be  addressed  at 
various  times  by  other  officials  of  the 
National  Park  Service  and  the 
Department  of  the  Interior,  and  other 
miscellaneous  topics  and  reports  may  be 
covered.  The  order  of  the  agenda  may  be 
changed,  if  necessary,  to  accommodate 
travel  schedules  or  for  other  reasons. 

The  Board  meeting  will  be  open  to  the 
public.  Space  and  facilities  to 
accommodate  the  public  are  limited  and 
persons  will  be  accommodated  on  a 
first-come  basis.  Anyone  may  file  with 
the  Board  a  written  statement 
concerning  matters  to  be  discussed.  The 
Board  may  also  permit  attendees  to 
address  the  Board,  but  may  restrict  the 
length  of  the  presentations,  as  necessary 
to  allow  the  Board  to  complete  its 
agenda  within  the  allotted  time. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  vtrritten  statements,  may  contact 
Loran  Eraser.  Office  of  Policy.  National 
Park  Service.  Box  37127,  Washington, 
DC.  20013-7127  (telephone  202-208- 
7456). 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  12 
weeks  after  the  meeting,  in  room  2414, 
Main  Interior  Building,  1849  C  Street. 
NW.  Washington,  DC. 

Dated:  November  7.  1996. 
William  Shaddox. 

Acting  Deputy  Director,  National  Park 

Service. 

[FR  Doc.  96-29257  Filed  11-14-96;  8:45  am] 

BILUNG  CODE  4310-70-M 


58590 


Federal  Register  /  Vol.  61,  No.  222  /  Friday.  November  15,  1996  /  Notices 


DEPARTMENT  OF  JUSTICE 

Notic*  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Section  122(d)(2) 
of  CERCLA.  42  use.  9622(d)(2)  as  well 
as  Departmental  Policy.  28  C.F.R.  50.7, 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Broward  County.  Florida.  Civil  Action 
No.  96-7148  (C'lV-MORENO)  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of 
Florida  on  October  4,  1996.  Under  this 
Decree,  the  settling  defendant,  Broward 
County,  Florida,  will  pay  the  sum  of 
$66,368.77  to  the  Hazardous  Substances 
Superfund  in  partial  reimbursement  of 
response  costs  incurred  by  the  United 
States  Environmental  Protection  Agency 
at  the  Davie  Landfill  Superfund  Site, 
located  in  the  Town  of  Davie,  Florida. 
Broward  County  will  also  pay  for  future 
response  costs  incurred  by  EPA  at  the 
site,  up  to  certain  specified  amounts  set 
forth  in  the  Decree. 

The  Department  of  )ustice  will  receive 
for  a  period  of  (30)  days  from  the  date 
of  this  publication,  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington,  DC.  20530.  and  should 
refer  to  United  States  v.  Broward 
County.  Florida.  DO)  #90-11-2-1181. 

The  Decree  may  be  examined  at  the 
offices  of  the  United  States 
Environmental  Protection  Agency,  345 
Courtland  Street.  N.E..  Atlanta.  Ceor)^a 
30365.  and  at  the  Consent  Decree 
Library,  1120  G  Street.  N.W.,  4th  Floor. 
Washington.  DC.  (20005).  202-624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor. 
Washington,  D.C.  (20005).  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $5.25  (25  cents  per  page 
reproduction  costs)  payable  to  Consent 
Decree  Library. 
loel  M.  GroM. 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  96-29280  Filed  1 1-14-96;  8:45  am] 

MLUNO  COM  4410-01-M 


Notice  of  Lodging  of  Settlement 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  FSN. 
inc..  No.  96-5086-CV-SW-8,  fW.D. 
Mo.),  was  lodged  on  October  1,  1906, 
with  the  United  States  District  Court  for 
the  Western  District  of  Missouri.  With 
regard  to  the  Defendant,  the  Consent 
Decree  resolves  a  claim  filed  by  the 
United  States  on  behalf  of  the  United 
States  Environmental  Protection  Agency 
("EPA")  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended, 
42  U.S.C.  9601  et  seq. 

The  United  States  entered  into  the 
Consent  Decree  in  connection  with 
Oronogo/Duenweg  Mining  Belt  Site 
("the  Site"),  located  in  )asper  County, 
Missouri.  The  Consent  Decree  provides 
that  FSN  will  reimburse  the  United 
States  $1,000,000  for  response  costs 
incurred  and  to  be  incurred  at  the  Site. 
The  Site  is  part  of  the  historic  Tri-State 
Mining  District,  and  is  located  in  the 
southwest  portion  of  the  State  of 
Missouri. 

The  Dep>artnient  of  Justice  will 
receive,  for  a  period  of  fifteen  (15)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Settlement  Agreement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  FSN.  Inc..  DOJ  Ref.  #90-11-3-1001. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  office  of  the 
United  States  Attorney.  1201  Walnut, 
Suite  2300.  Kansas  City,  Missouri, 
64106-2149:  the  Region  7  Office  of  the 
Environmental  Protection  Agency,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  at  the  Consent  Decree 
Library.  1120  G  Street.  NW..  4th  Floor, 
Washington,  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  Settlement 
Agreement  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library.  1120  G  Street.  NW.,  4th  Floor, 
Washington.  DC  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$2.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
loel  GniM. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  E)oc.  96-29281  Filed  11-14-96;  8:45  am) 

MLLMO  COM  44ie-«1-M 


Notice  of  Lodglnp  of  Two  Consent 
Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  88  Amended 

In  accordance  with  Department  of 
Justice  policy  and  42  U.S.C.  9622(i), 
notice  is  hereby  given  that  a  proposed 
partial  consent  decrees  in  United  States 
v.  International  Paper  Company,  et  al., 
Civil  No.  94-4681  (BDP);  Warwick 
Administrative  Group,  et  al.  v.  Avon 
Products,  Inc.,  et  al..  Civil  No.  92-9469 
(BDP)  (Consolidated  Cases),  was  lodged 
on  November  5, 1996  with  the  United 
States  District  Court  for  the  Southern 
District  of  New  York.  The  decrees 
resolve  claims  of  the  United  States 
against  Avon  Products,  Inc.  and  Orange 
k  Rockland  Utilities  in  the  above- 
referenced  action  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA")  for  contamination  at 
the  Warwick  Superfund  Site  in  the 
Town  of  Warwick,  Orange  County.  New 
York  (the  "Site").  In  the  proposed 
partial  consent  decree.  Avon  Products, 
Inc.  agrees  to  pay  the  United  States 
$1,731.  and  Orange  &  Rockland  Utilities 
agrees  to  pay  the  United  States  $1,259 
in  settlement  of  the  United  States' 
claims  for  response  costs  incurred  and 
to  be  incurred  by  the  Environmental 
Protection  Agency  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  both  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v. 
International  Paper  Company,  et  al.. 
DOJ  Ref.  Number  90-11-3-812. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  100  Church  Street,  New 
York,  NY  10007;  the  Region  II  Office  of 
the  Envirorunental  Protection  Agency, 
290  Broadway,  New  York.  NY  10278; 
and  the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street. 
NW..  4th  Floor.  Washington.  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.00  for  the  partial 
consent  decree  with  (25  cents  per  page 


Federal  Register  /  Vol.  61,  No.  222  /  Friday,  November  15.  1996  /  Notices  58591 


reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  96-29284  Filed  11-14-96;  8:45  am) 

BILLING  CODE  441(M)1-M 


Notice  Of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy.  28  C.F.R.  50.7  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  of  America  v.  Simpson  Timber 
Co.  et  al..  No.  96-1890  LKK/GGH  (E.D. 
Cal.),  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of" 
California  on  October  29,  1996.  The 
proposed  decree  concerns  alleged 
violations  of  sections  301(a)  and  404  of 
the  Clean  Water  Act.  33  U.S.C. 
§§  1311(a)  and  1344,  as  a  result  of  the 
discharge  of  dredged  and  fill  materials 
into  wetlands  located  at  the  Tehama 
Fiber  Farm  in  Tehama  County  near 
Coming,  California,  by  Simpson  Timber 
Company  and  Simpson  Redwood 
Company  ("Simpson"). 

The  Consent  Decree  provides  for  the 
payment  of  a  civil  penalty  to  the  United 
States,  the  preservation  of 
environmentally  valuable  wetlands,  and 
the  performance  of  environmental 
projects. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  United  States  Department  of 
Justice.  Attention:  Sylvia  Quast,  Trial 
Attorney,  Environmental  £)efense 
Section.  P.O.  Box  23986.  Washington. 
D.C.  20026-3986,  and  should  refer  to 
United  States  of  America  v.  Simpson 
Timber  Co.  et  al..  DJ  Reference  No.  90- 
5-1-1-4267. 

The  proposed  consent  decree  may  be 
examined  at  the  Offices  of  the  United 
States  Attorney  for  the  Eastern  District 
of  California,  650  Capitol  Mall, 
Sacramento.  California  95814;  and  the 
Environmental  Protection  Agency 
Region  IX  Library,  75  Hawthorne  Street, 
13th  Floor,  San  Francisco,  Califbmia, 
94105,  (415)  744-1510. 
LetitU  J.  Grishaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
IFR  Doc.  96-29283  Filed  11-14-96;  8:45  am] 

BILUNO  CODE  4410-01-M 


Notice  Of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act,  the 
Clean  Air  Act  and  the  Resource 
Conservation  and  Recovery  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  IVej'rton  Steel 
Corporation,  Civ.  Act.  No.  5:96-CV-171 
(N.D.  W.Va.)  was  lodged  on  October  31, 
1996. 

The  proposed  decree  resolves  the 
claims  of  the  Untied  States  Against 
Weirton  Steel  Corporation,  the  only 
defendant,  under  the  Clean  Air  Act,  42 
U.S.C.  7401.  et  seq.,  the  Clean  Water 
Act.  33  U.S.C.  1251  et  seq.,  and  the 
Resource  Conservation  and  Recovery 
Act,  42  U.S.C.  6901  e*  seq.  for  violations 
occurring  at  Weirton's  steel  mill  in 
Weirton,  West  Virginia.  The  decree 
obligates  Weirton  (1)  to  pay  a  civil 
penalty  of  $3,180,954;  (2)  to  carry  out 
two  environmentally  beneficial  projects 
to  reduce  air  pollution  below  levels 
allowed  by  law;  and  (3)  to  implement 
comprehensive  injunctive  relief  to 
assure  future  compliance  with  the 
environmental  laws. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Weirton 
Steel  Corporation,  DOJ  Ref.  No.  90-5-1- 
1-4339. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natural  Resources  Division,  Consent 
Decree  Library.  1120  G  Street.  N.W.,  4th 
Floor,  Washington.  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $35.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library.  Attachments  to 
the  proposed  consent  decree  can  be 
obtained  for  additional  amount. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 
[FR  Doc.  96-29282  Filed  11-14-96;  8:45  am| 

BtLUNG  CODE  4410-01-M 


Notice  Of  Lodging  of  Consent  Decree 
in  Resource  Conservation  and 
Recovery  Act  and  Clean  Water  Act 
Civil  Enforcement  Action 

In  accordance  with  the  Departmental 
Policy.  28  C.F.R.  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Wheeling-Pittsburgh  Steel 
Corporation,  Civil  Action  No.  5-96- 
3CV-20.  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  West  Virginia  on  November  4, 
1996. 

On  February  5, 1996.  the  United 
States  filed  a  complaint  against 
Wheeling-Pittsburgh  Steel  Corporation 
(Wheeling-Pittsburgh)  alleging 
violations  of  the  Federal  Water 
Pollution  Control  Act.  33  U.S.C.  1251  et 
seq.  ("Clean  Water  Act"  or  "CWA ').  and 
the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6901  et  seq.,  as 
amended  ("RCRA"),  occurring  at  its 
facility  in  Follansbee.  West  Virginia  (the 
"FoUansbee  plant").  The  complaint 
alleged  that  Wheeling-Pittsburgh 
violated  the  Clean  Water  Act  by 
discharging  oil  and  other  pollutants  in 
violation  of  the  terms  of  its  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permit.  The  complaint  also 
alleged  that  Wheeling-Pittsburgh 
violated  RCRA  by  storing  hazardous 
wastes  in  excess  of  90  days  without  the 
permit  of  interim  status  required  for 
such  storage.  The  proposed  Consent 
Decree  resolves  Wheeling-Pittsburgh's 
liability  for  these  violations.  The  Decree 
requires  Wheeling-Pittsburgh  to  comply 
with  the  relevant  requirements  of  the 
CWA  and  RCRA  and  to  pay  a  civil 
penalty  of  $200,000  for  the  alleged 
violation. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  these 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General , 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  P.O. 
Box  7611,  Ben  Franklin  Station. 
Washington,  D.C.  20044  and  refer  to 
United  States  v.  Wheeling-Pittsburgh 
Steel  Corp.,  DOJ  Nos.  9Q-5-1-4 159/90- 
7-1-781. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Northern 
District  of  West  Virginia,  1100  Main 
Street,  Suite  200,  Home  Building, 
Wheeling,  West  Virginia.  26003;  Region 
III  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  N.W.,  4th  Floor, 
Washington.  D.C.  20005  (202)  624- 
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0892).  A  copy  of  ihe  proposed  Decree 
may  be  obtained  in  person  or  by  mail 
^m  the  Consent  Decree  Library.  1120 
G  Street.  N.W..  4th  Floor,  Washington. 
D.C.  20005.  When  requesting  a  copy  of 
the  proposed  Consent  Decree,  please 
enclose  a  check  to  cover  the  iwenty-five 
cents  per  page  reproduction  costs 
payable  to  the  "Consent  Decree  Library" 
in  the  amount  of  $4.50. 
|o0i  M.  Gnwa. 

Chief.  Environmenlal  Enforvement  Section. 
Environment  and  Nattiml  Resources  Division. 
U.S.  Department  of  fust  ice. 

|FR  Doc.  96-29285  Filed  11-14-96;  8:45  ami 

■LUNG  COOC  44f0-01-«i 


Federal  Bureau  of  Investigation 
RIN  1105-AA39 

Agency  Information  Coltection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  Notice  of  information  collection 
under  review;  Telecommunications 
Carrier  Reimbursement  Cost  Estimate 
and  Telecommunications  Carrier 
Reimbursement  Request  for  Payment. 

This  notice  is  a  corre<;tion  to  the 
notice  published  in  the  Federal  Register 
on  Friday.  November  8.  1996.  The 
following  two  items  have  been  corrected 
below: 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  i;ollet:tiun  listed  below. 
This  proposed  information  collection 
was  previously  published  on  May  10. 
1996.  in  Ihe  Federal  Register  and 
allowed  60  days  for  public  comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  Comments  are  encouraged 
and  will  be  accepted  until  December  16. 
1996.  This  process  is  conducted  m 
accordance  with  5  CFR  1320.10.  Written 
comments  and/or  suggestions  regarding 
the  item(s)  i:ontained  in  this  notice, 
espociaily  regarding  Ihe  estimated 
public  burden  and  ass(K;iated  response 
tune,  should  be  dire<:ted  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington.  IX:  20503 
Additionally,  comments  may  \>e 
submitted  to  OMB  via  facsimile  to  (202) 
39.'i-72H5. 

Comments  may  also  be  submitted  to 
the  Department  of  justice  (DO|),  lustice 
Management  Division.  Information 
Management  and  Set;urity  Staff. 
Attention:  Department  Clearance 
Officer.  Suite  850.  1001  (;  Street.  NW.. 
Washington.  IX:  20530  Additionally. 


comments  may  be  submitted  to  DO)  via 
facsimile  to  (202)  514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  methodology 
and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (e.g..  permitting 
electronic  submission  of  responses). 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection.  Quantitative  and 
qualitative  data  necessary  to  evaluate 
cooperative  agreement  proposals  and 
subsequent  requests  for  reimbursement. 

(2)  The  title  of  the  information 
collection:  Telecommunications  Carrier 
Reimbursement  Cost  Estimate  and 
Telecommunications  Carrier 
Reimbursement  Request  for  Payment. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  of  lustice  sponsoring  the 
collections:  No  form  number;  sponsored 
by  the  Federal  Bureau  of  Investigation 
(FBI),  United  States  Department  of 
justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Business  or  other  for  profit: 
Telecommunications  carriers  will 
respond.  This  data  collection  will  be 
necessary  to  evaluate  cooperative 
agreement  proposals  and  subsequent 
requests  for  reimbursement  under  the 
Communications  Assistance  for  Law 
Enforcement  Act  (CALEA).  This 
information  will  be  used  to  determine 
whether  agreement  prices  are  fair  and 
rea.sonable  and  to  make 
ret;ommendations  to  Contracting 
Officers  for  approval  or  disapproval  of 
the  (.arrier's  request. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  The  FBI  estimates  that 
approximately  three  thousand  (3.000) 
telecommunications  carriers,  with 


approximately  twenty-three  thousand 
(23,000)  unique  switches,  that,  over  a 
five  (5)  year  period,  may  be  affected  by 
these  rules.  The  time  required  to  read 
and  prepare  information  for  one  switch 
is  estimated  at  four  (4)  hours  per 
response. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged.  For  further  information 
contact  Victoria  Wassmer,  (202)  395- 
5871. 

Dated:  November  8,  1996. 
Robeit  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  96-29277  Filed  11-14-96;  8:45  am) 

MUJNO  COOC  4410-02-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

Novembers,  1996. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  .Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  (202)  219- 
5096  X  166).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  9:00  a.m.  and  12:00  p.m. 
Eastern  time.  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  Pension 
Welfare  Benefits  Administration.  Office 
of  Management  and  Budget.  Room 
10235,  Washington.  DC  20503  (202) 
395-7316),  within  30  days  fi-om  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;, 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Regulation  Relating  to 
Definition  of  "Plan  Assets" — ^Participant 
Contributions. 

OMB  Number:  1210-Onew. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  fo> 
profit;  Farms. 

Number  of  Respondents:  Extension  of 
Effective  Date=166;  Extension  of 
Maximum  Time=166. 

Estimated  Time  Per  Respondent: 
Extension  of  Effective  Date=l. 

Extension  of  Maximum  Time=6  hours. 

Total  Burden  Hours:  997. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $373,000. 

Description:  Plan  sponsors  and  other 
parties  in  interest  in  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  covered  pension  benefit  plans 
have  been  provided  with  a  rule 
governing  when  participant 
contributions  to  pension  plans  must  be 
segregated  from  the  employer's  general 
assets  to  become  plan  assets.  The 
Department  has  provided  a 
postponement  procedure  and  an 
extension  procedure  which  may  be 
followed  to  comply  with  the  rule. 
Tlieresa  M.  O'MaUey, 
Acting  Departmental  Clearance  Officer 
|FR  Doc.  96-29357  Filed  11-14-96;  8:45  am] 

BILUMG  CODE  4510-2A-M 


Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 


laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  iocahties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labqr  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  iound  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fi^quently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  hinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid. by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 


in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  p>arties 
that  the  Department  of  Labor  has 
withdrawn.  General  Wage 
Extermination  Nos.  LA960035, 
LA960036,  LA960042,  LA960045, 
LA960046,  LA960047,  LA960048  dated 
March  15, 1996. 

Agencies  with  construction  projects 
pending,  to  which  these  wage  decisions 
would  have  been  applicable,  should 
utilize  Wage  Decisions  LA960033, 
LA960037  and  LA9B0039.  Contracts  for 
which  bids  have  been  opened  shall  not 
be  affected  by  this  notice.  Also, 
consistent  with  29  CFR  1.6(c)(i)(A), 
when  the  opening  of  bids  is  less  than 
ten  (10)  days  from  the  date  of  this 
notice,  this  action  shall  not  be  effected 
unless  the  agency  finds  that  there  is 
insufficient  time  to  notify  bidders  of  the 
change  and  the  finding  is  documented 
in  the  contract  file. 

New  General  Wage  Determination 
Decisions 

The  number  of  decisions  added  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  are  listed  by  Volume  and 
States: 

Volume  rv 
Wisconsin 
WI960069  (November  15.  1996) 

Volume  V 

Louisiana 
LA960060  (November  1 5 .  1 996) 
LA960061  (November  15,  1996) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
New  jersey 
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NI960002  (March  15.  1996) 
NI960003  (March  15.  1996) 
N)9600O4  (March  IS.  1996) 
NI960007  (March  IS.  1996) 
N)960015  (March  15.  1996) 

Volume  II 
None 

Volume  III 

Alabama 

AL960008  (March  IS.  1996) 
Florida 

FL960001  (March  IS.  1996) 

FL960009  (March  15.  1996) 

FL960017  (March  15.  1996) 

FL960066  (March  IS.  1996) 

Volume  IV 

Illinois 

IL960001  (March  15.  1996) 

IL960002  (March  IS,  1996) 

IL96000S  (March  IS,  1996) 

IL960007  (March  15,  1996) 

ILg60008  (March  15.  1996) 

IL960011  (March  15.  1996) 

IL960012  (March  IS.  1996) 

IL960014  (March  IS.  1996) 

IL960015  (March  15.  1996) 

IL960016  (March  15,  1996) 

1L960017  (March  IS.  1996) 

IL960018  (March  15.  1996) 

IL960049  (March  15.  1996) 
Wisconsin 

WI960014  (March  IS,  1996) 

WI960017  (March  15.  1996) 

WI960032  (March  IS.  1996) 

Volume  V 

Louisiana 

LA9600O4  (March  IS.  1996) 

LA960032  (March  15.  1996) 

LA960033  (March  15.  1996) 

LA960034  (March  IS.  1996) 

LA960037  (March  15.  1996) 

LA960039  (March  15.  1996) 
Texas 

TX960100  (March  15,  1996) 

TX9601 14  (Mar\;h  15.  1996) 

Volume  VI 

(^lifomia 

C:A960037  (March  15.  1996) 

(L\960038  (March  15.  1996) 
North  Dakota 

ND960002  (March  15.  1996) 

ND960019  (March  15.  1996) 

ND960026  (March  15.  1996) 

ND960027  (March  15.  1996) 

ND960O49  (Mart;h  15.  1996) 

ND960O50(MarrJi  15.  1996) 
Washington 

WA960003  (Manh  15.  1996) 

WA960011  (March  15.  1996) 

General  Waj(e  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis- Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 


Librariea  and  many  of  the  1.400 
Government  Depository  Libraries  acnMS 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTTIS)  of 
the  U.S.  Department  of  Conuneroe  at 
(703) 487-4630. 

Hard  Copy  subscriptions  may  be 
purchased  horn:  Superintendent  of 
Documents.  U.S.  Ck>vemment  Printing 
Office.  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(8)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.Q,  this  8th  day  of 
November  1996. 
Philip ).  GUms. 

Chief.  Brvnch  of  Construction  Wage 

Determinations 

|FR  Doc.  96-29168  Filed  1 1-14-96;  8:45  am) 
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NATIONAL  CREOfT  UNION 
ADMINISTRATION 

Notice  of  Maeting  To  Ba  Hald  With 
Laaa  Than  Savan  Daya  Advanoa  Notica 

T1M€  AND  DATE:  1:00  p.m.,  Thursday. 
November  14,  1996. 

PIJkCE:  Board  Room.  7th  Floor,  Room 
7047.  1775  Duke  Street.  Alexandria.  VA 
22314-3428. 

STATUS:  Open. 

MATTER  TO  BE  CON8IDERE0: 

1  Interim  Field  of  Membership  Policy 
Consistent  with  the  D.C.  Court  of  Appeals' 
|uiy  Ruling. 

The  National  Credit  Union 
Administration  Board  voted 
unanimously  that  Agency  business 
requires  a  meeting  be  held  with  less 
than  the  usual  seven  days  advance 
notice. 

The  National  Credit  Union 
Administration  notified  interested 
parties  of  the  time  and  place  of  the 
meeting  as  soon  as  possible  after  the 
members  of  the  Board  voted  to  hold  the 
meeting. 


FOR  FURTHER  atFORMATlON  CONTACT: 

Becky  Baker.  Secretary  of  the  Board, 

Telephone  (703)  51S-€304. 

Becky  Bokar. 

Secretary  of  the  Board. 

(FR  Doc.  96-29472  Filed  11-13-96: 1:31  pro) 
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SunaMna  Act  Maating 

TME  AND  DATE:  9:30  a.m..  Wednesday. 
November  20. 1996. 
PI>CE:  Board  Room.  7th  Floor.  Room 
7047.  1775  Duke  Street.  Alexandria.  VA 
22314-3428. 
STATUS:  Open. 
BOARD  BRIEFINQ: 
1.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  NCUA's  Budget  for  1997  and  1998. 

3.  Application  for  a  Community  Charter 
&x)m  the  Propoaed  Neighborhood  Trust 
Federal  Credit  Union,  New  York.  NY. 

4.  Requests  &T>m  Federal  Credit  Unions  to 
Expand  their  Fields  of  Memberships. 

5.  Final  Rule:  Amendment  to  Section 
745.200.  NCUA's  Rules  and  Regulations. 
Share  Insurance. 

RECESS:  10:45  a.m. 

TME  AND  DATE:  11:00  a.m..  Wednesday, 

November  20.  1996. 

PLACE:  Board  Room.  7th  Floor,  Room 

7047,  1775  Duke  Street.  Alexandria.  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Administrative  Action  under  Section 
205  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemption  (8). 

3.  Administrative  Action  under  Part  745, 
NCUA's  Rules  and  Regulations.  Closed 
pursuant  to  exemption  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304, 

Becky  Baker. 

Secretary  of  the  Board. 

IFR  Doc.  96-29473  Filed  11-13-96;  1:31  pm) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmant  for  the  Arts 

Propoaad  Collaction;  Comment 
Raquaat 

action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts,  as  part  of  its  continuing  effort 
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to  reduce  paperwork  and  respondent 
burden,  conducts  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
National  Endowment  for  the  Arts  is 
soliciting  comments  concerning  the 
proposed  information  collection  of:  The 
1997  Survey  of  Public  Participation  in 
the  Arts.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
January  13.  1997.  The  National 
Endowment  for  the  Arts  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Tom  Bradshaw,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W.,  Room  617, 
Washington.  DC  20506,  telephone  (202) 
682-5432  (this  is  not  a  toll-free 
number),  fax  (202)  682-5677. 

Murray  Welsh, 

Director.  Administrative  Services. 

[FR  Doc.  96-29294  Filed  11-14-96;  8:45  am) 

BH.L1N0  COOE  7S36-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciences  (1186);  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Astronomical  Sciences. 

Date  and  Time:  December  2  and  3. 1996 
8:00  a.m.-5:00  p.m. 

Place:  Room  380,  National  Science 
Foundation,  4201,  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Benjamin  B.  Snavely, 
Program  Director,  Division  of  Astronomical 
Sciences,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  703/306-1820. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  on  proposals  submitted  to 
the  National  Science  Foundation  for  financial 
support. 

Agenda:  To  review  and  evaluate  proposals 
for  facilities  instrumentation  submitted  to  the 
Advanced  Technologies  and  Instrumentation 
Program. 

Reason  for  Closing:  The  projxisals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  8, 1996. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  96-29217  Filed  11-14-96;  8:45  am) 
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Special  Emphasis  Panel  in 
Astronomical  Sciences  (1186);  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  (1186)  will  be  holding  panel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Galactic 
Astronomy  Program  in  the  area  of 
Astronomical  Sciences.  In  order  to 
review  the  large  volume  of  proposals, 
panel  meetings  will  be  held  on 
December  5-6  (3).  All  meetings  will  be 
closed  to  the  public  and  will  be  held  at 
the  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Virginia, 
from  8:30  AM  to  5:00  PM  each  day. 

Contact  Person:  Dr.  Vernon  L. 
Pankonin,  Program  Director,  Galactic 
Astronomy.  Division  of  Astronomical 


Sciences.  National  Science  Foundation, 
Room  1045,  4201  Wilson  Boulevard., 
Arlington,  VA  22230,  (703)  306-1826. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  November  8, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-29227  Filed  11-14-96;  8:45  am) 

BILUNO  COOC  7S5S-01-M 


Special  Emphasis  Panel  in  Computer 
and  Computation  Research;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Computer  and  Computation  Research  (1192). 

Date  and  Time:  December  3  and  4, 1996, 
from  8:30  a.m.  to  5:00  p.m.' 

Place:  Dec.  3.  1996:  Rooms  310.  340.  and 
365;  Dec.  4.  1996:  Rooms  630  and  1120  NSF. 
4201  Wilson  Blvd..  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Yechezkel  Zaicstein, 
Program  Director  for  Theory  of  Computing 
Program,  CCR.  Room  1145,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA  22230,  (703)  306-1911. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  propiosals. 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  Theory  of 
Computing  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  pro{X>sals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries,  and  piersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8.  1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-29221  Filed  11-14-96;  8.45  ami 
BILLJNG  COOE  755S-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
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463,  a.s  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  Sp«!<;ial  Emphasis  Panel  in  E)esi^, 
Manufacture,  and  Industrial  Innovation — 
(1194) 

Date  and  Time  Detiember  3-4,  1996.  8:30 
a. m  -5:30  p.m. 

Place  RcK)ms  320.  340.  360  and  375. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Arlington.  VA  22230 

Type  of  Meeting:  Closed. 

Contact  Person:  Dt.  Oorge  A.  Hazelrigg. 
Program  Director.  Design  and  lnti?gration 
Engineering  Program.  (703)  306-1330.  Dr  )ay 
Lee.  Program  Director,  Materials  Processing 
and  Manufacturing  Program.  (703)  306-1330. 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington,  VA  22230 

Purpose  of  Meeting:  To  pnivide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Distributed  Design  and  Fabrication  (DDF) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  conTidential  nature,  including  technical 
information.  Hnancial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  asstx:iated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C^ 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  Novembers.  1996 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  96-29220  Filed  1 1-14-96:  8:45  am) 

MLUNO  COOf  TSaS-OI-M 


Advisory  Comminee  for  Education  and 
Human  Resources;  Committee  of 
Visitors;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advi.sory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  Advisory  C;<immittee  for  Education 
and  Human  Resources:  (ximmittee  of  Visitors 
(#1119). 

Date  and  Time:  De<;ember  6,  1996  from 
8:00  AM  to  5:00  PM. 

Place  Rcxim  830,  NSF.  4210  Wilson 
Boulevard.  Arlington.  VA 

Type  of  Meeting  Closed. 

Cnntatt  Person  Dr  Sonia  C)rt«!ga.  Division 
of  Craduale  Education.  Rni   907N.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230  Telephone  (703)  306- 
1697 

Purpose  of  Meeting  To  carry  out 
{Committee  of  Visitors  ((;C)V)  review, 
including  examination  of  (ie<  isions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials 

Agenda  To  provide  oversight  review  of  the 
NSF-NATO  Postdoctoral  Fellowships 
Program 

Reason  for  Closing  The  meeting  is  closed 
to  the  public  because  the  (k>mmitte«  Is 


reviewing  proposal  actions  that  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  opien 
to  the  public,  these  matters  that  are  exempt 
under  5  D.S.C  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  November  8.  1996. 
M.  Rebecca  WinkJer, 
Committee  Management  Officer 
|FR  Dtx:.  96-29229  Filed  11-14-96;  8:45  ami 

BILUNQ  CODC  7MS-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  and  Time:  Tuesday.  December  3- 
Friday,  December  6.  1996:  8:30  a.m.-5:00 
p.m. 

Place:  Rooms  730,  770,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  R.  Reeve, 
Jiection  Head^  Division  of  Ocean  Sciences. 
Room  725.  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1582. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  "Joint 
NSF/NOAA  CoasUl  Studies  in  the  Great 
Lakes  "  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
I  ISC.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8,  1996. 
M.  Rebecca  Winlder. 
Committee  Management  Officer. 
IFR  Doc  96-29224  Filed  11-14-96;  8:45  am) 

BILLMQ  COOC  TSOS-OI-M 


Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Sf>ecial  Emphasis  Panel  in 
(ieos<:iences  (1756). 

Date  and  Time  December  4.  1996;  9:00 
AM 


Place:  Room  730.  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA.  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Richard  W.  West.  Division 
of  Ocean  Sciences.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1579. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop>osals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Shipboard 
Scientific  Support  Equipment  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8. 1996. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  96-29225  Filed  11-14-96;  8:45  am] 

BILUNO  COM  7Sa»-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  and  Time:  December  6.  1996;  8:00 
A.M.-5:00  P.M. 

Place:  Room  730.  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington. 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  A.  Mayhew, 
Program  Director.  Education  and  Human 
Resources  Program,  Division  of  Earth 
Sciences.  Room  785,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA  22230.  Telephone:  (703)  306-1557. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop>osals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  REU-Sites 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  propiosals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  p>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8. 1996. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  96-29228  Filed  11-14-96;  8:45  am) 
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Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Human 
{^source  Development  (#1199). 

Date  and  Time:  Decemtier  2-December  4, 
8:00  a.m.-6:00  p.m. 

Place:  Room  #1235,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Drs.  Betty  Ruth  Jones  & 
Alexandra  King,  Program  Directors,  HRD, 
Room  815,  National  Science  Foundation, 
4201  Wilson  Blvd..  Arlington.  VA  22230. 
Telephone:  (703)  306-1633. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Comprehensive  Partnerships  for  Mathematics 
and  Science  Achievement  (CPMSA)  in 
Human  Resources  Development  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  prop>osals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information    . 
concerning  individuals  associated  with  the 
propiosals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8.  1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-29219  Filed  11-14-96;  8:45  am) 

BiLUNG  CODE  75S5-01-M 


Special  Emphasis  Panel  in  Information, 
RotMtics  and  Intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  December  2-3, 1996.  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation. 
Conference  Room  1120. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Maria  Zemankova, 
Deputy  Division  Director,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230.  Telephone:  (703)  306-1929. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Robotics 
and  Machine  Intelligence  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 


technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8, 1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  96-29218  Filed  11-14-96;  8:45  am] 
BiLUNG  CODE  7SSS-01-M 


Special  Emphasis  Panel  in  Information, 
Roljotics  and  Intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  {Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  December  3, 4,  5, 1996, 
8:30  a.m.  to  5:00  p.m. 

Place:  St.  James  Hotel.  950  24th  Street, 
N.W.,  Washington,  D.C.  20037. 

Type  of  Meeting:  Closed. 

Ck)ntact  Person:  Dr.  Maria  Zemankova, 
Deputy  Division  Director,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA- 22230.  Telephone:  (703)  306-1929. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Database 
and  Expert  Systems  Program  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8, 1996. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  96-29223  Filed  11-14-96:  8:45  am] 

BILUNG  CODE  7S5$-01-«i 


Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR) 

Date  and  Time:  December  6. 1996:  8:00 
am-5:30  pm;  December  7. 1996:  8:00  am- 
12:00  pro. 

Place:  Massachusetts  Institute  of 
Technology,  Francis  Bitter  National  Magnet 
Lab.  117  Albany  Street,  Room  301, 
Cambridge,  MA  021390. 

Type  of  Meetings:  Closed. 

Contact  Person:  Di.  Lorretta  J.  Inglehart, 
Program  Director,  Division  of  Materials 


Research.  Room  1065.  National  Science 
Foundation.  4201  Wilson  Blvd.  Arlington. 
VA,  22230.  Telephone  (703)  306-1817. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
the  Francis  Bitter  National  Magnet  Lab.  MIT 
proposal. 

Agenda:  Evaluation  of  proposal. 

Reason  for  Qosing:  The  proposal  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  November  8, 1996. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  96-29231  Filed  11-14-96;  8:45  ami 

BtLUNQ  CODE  75S»-01-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematics  Sciences  (1204). 

Date  and  Time:  December  5-6.  1996.  8:30- 
5:00;  December  7.  1996.  8:30-12:00. 

pyoce:  Room  1020,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lloyd  Douglas, 
Infrastructure  Program.  Program  Officer, 
Room  1025,  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington.  VA 
22230.  Telephone:  (703)  306-1874. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  suppwrt. 

Agenda:  To  review  and  evaluate  Research 
Experiences  for  Undergraduates  Program 
(REU)  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  t)eing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  8. 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  96-29226  Filed  11-14-96;  8:45  am] 
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Special  Emphasis  Panel  In 
Microelectronic  Information 
Processing  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  S{>ecial  Emphasis  Panel  in 
Niticroelectronic  Information  Processing 
Systems. 

Date  and  Time:  December  3  and  4, 1996: 
8:00  a.m.  to  5:00  p  m. 

Place:  Room  375,  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlington. 
VA 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  loseph  Cavallaro. 
Program  Director.  Microelectronic 
Information  Processing  Systems  Division, 
National  Science  Foundation.  Rm.  1155. 
4201  Wilson  Boulevard.  Arlington.  VA 
22230.  Telephone:  (703)  306-1936. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSP  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  the  area  of  distributed  design 
and  fabrication  and  rapid  prototyping  using 
agile  networking. 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
confidential  nature  including  technical 
information:  financial  data  such  as  salaries: 
and  personal  information  concerning 
individuals  a.ssociated  with  the  proposals. 
These  matters  are  exempt  under  5  DS.C 
S52b. (c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  8.  1996. 
M.  Rebecca  WtnkJer, 
Committee  Management  Officer 
|FR  Doc.  96-29222  Filed  11-14-96;  8:45  ami 

HLUNQ  coot  7Sa6-01-« 


Special  Emphasis  Panel  In  Social, 
Behavioral,  and  Economic  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Social,  Behavioral,  and 
Economic  Sciences  (1766) 

Date  and  Time:  December  6, 1996;  8:00 
AM 

Place:  Room  970.  National  5>cience 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person  Ms.  Bonney  Sheahan. 
Division  of  Social.  Behavioral  and  Economic 
Research,  4201  Wilson  Boulevard.  Arlington. 
VA  22230  Telephone:  (703)  306-1733 

Purpose  of  Meeting:  To  provide  service  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate  REU  Site 
pro|X)sals  as  pert  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
S52b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  8. 1996. 
M.  RdMoca  WinkW. 
Committee  Maiujgement  Officer. 
[PR  Doc.  96-29230  Filed  11-14-96;  8:45  ami 
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NUCLEAR  REQUUkTORY 
COMMISSION 

[Dodwt  No*.  50-213,  50-24S,  50-336, 50- 
423,50-443] 

Connecticut  Yanltee  Atomic  Power 
Compeny,  Northeast  Nuclear  Energy 
Compeny,  North  Atlantic  Energy 
Service  Corporation,  et  al.;  Notice  of 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Ucensas 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Connecticut 
Yankee  Atomic  Power  Company, 
Northeast  Nuclear  Energy  Company, 
and  North  Atlantic  Energy  Service 
Corporation,  et  al.  (the  licensees)  to 
withdraw  its  February  1,  1996. 
application,  as  supplemented  August  2, 
1996.  for  proposed  amendments  to 
Facility  Ofwrating  License  Nos.  DPR-61. 
DPR-21,  DPR-65.  NPF-49.  and  NPF-86, 
for  the  Haddam  Neck  Plant.  Millstone 
Nuclear  Power  Station.  Units  1,  2.  3. 
and  Seabrook  Station.  Unit  No.  1, 
located  in  Middlesex  County. 
Connecticut.  New  London  County. 
Connecticut,  and  Rockingham  County. 
New  Hampshire,  respectively. 

The  proposed  amendments  would 
have  revised  Section  6,  "Administrative 
Controls."  for  each  of  the  plants'  facility 
Technical  Specifications  to  reflect 
several  changes  in  organizational  titles. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  published  in 
the  Federal  Register  on  April  24,  1996 
(61  FR  18164).  However,  by  letter  dated 
October  3,  1996,  the  licensees  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  February  1, 1996.  as 
supplemented  August  2.  1996.  and  the 
licensees'  letter  dated  October  3. 1996. 
which  withdrew  the  application  for 


license  amendments.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
for  the  Haddam  Neck  Plant,  which  is 
located  at  the  Russell  Library.  123  Broad 
Street.  Middletown,  Connecticut  06457; 
for  Millstone  Nuclear  Power  Station, 
Units  1,  2,  and  3.  which  is  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut  06360  and  the  Waterford 
Library.  ATTN:  Vince  luliano,  49  Rope 
Ferry  Road.  Waterford.  Connecticut 
06385;  and  for  Seabrook  Station,  Unit 
No.  1,  which  is  located  at  the  Exeter 
Public  Library.  Founders  Park,  Exeter, 
New  Hampshire  03833. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  November  1996. 

For  the  Nuclear  Regulatory  Commissioa. 
Phillip  F.  McKse, 

Deputy  Director  for  Licensing.  Special 
Projects  Office,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  96-29304  Filed  11-14-96;  8:45  am] 
MUMQ  COM  T8M-01-* 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Vartable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY:  Pension  BeneGt  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http://www.pbgc.gov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  November  1996.  The 
interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  December  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  ).  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
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Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW..  Washington,  DC 
20005.  202-326-4024  (202-326-4179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  §  4006.4(b)(1)  of  the 
PBGC's  regulation  on  Premium  Rates 
(29  CFR  part  4006)  prescribe  use  of  an 
assumed  interest  rate  in  determining  a 
single-employer  plan's  variable-rate 
premium.  The  rate  is  a  specified 
percentage  (currently  80  percent)  of  the 
annual  yield  on  30-year  Treasury 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  November  1996  [i.e.,  80  percent  of  the 
yield  figure  for  October  1996)  is  5.45 
percent.  The  following  table  lists  the 
assumed  interest  rates  to  be  used  in 
determining  variable-rate  premiums  for 
premium  payment  years  beginning 
between  December  1995  and  November 
1996. 


For  premium  payment  years 
t>eginnir>g  in 


December  1995 
January  1996  .... 
Februaiy  1996  .. 

March  1996 

April  1996 

May  1996  

June  1996  

July  1996  

August  1996 

September  1996 
October  1996  .... 
November  1996 


The  re- 
quired 
interest 
rate  is 


5.01 
4.85 
4.84 
4.99 
5.28 
5.43 
5.54 
5.65 
5.62 
5.47 
5.62 
5.45 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
December  1996  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 


are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  12th  day 
of  November  1996. 

Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  96-29337  Filed  11-14-96;  8:45  am] 

BILLMG  CODE  77(»-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection,  Comment 
Request,  Standard  Form  87 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  5  CFR  1320.5(a)(i)(iv), 
this  notice  announces  that  0PM  intends 
to  submit  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
reclearance  of  information  collection. 
The  standard  Form  87,  Fingerprint 
Chart,  is  completed  by  applicants  for 
Federal  positions  throughout  the 
Government.  OPM  uses  the  information 
to  conduct  the  checks  of  the  Federal 
Bureau  of  Investigation  (FBI)  fingerprint 
files  that  are  required  by  Executive 
Order  10450,  Security  Requirements  for 
Government  Employment  issued  April 
27. 1953,  or  required  or  authorized 
under  other  authorities. 

It  is  estimated  that  24,800  individuals 
will  respond  annually  for  a  total  burden 
of  4,960  hours.  To  obtain  copies  of  this 
proposal  please  contact  James  M.  Farron 
at  (202)  418-3208  or  by  email  to 
jmfarron@opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  January 
14, 1997.  Submit  comments  on  this 
proposal  to  Richard  A.  Ferris,  Office  of 
Personnel  Management,  Room  200,  600 
E.  Street  NW..  Washington.  D.C.  20004. 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

[FR  Doc.  96-29308  Filed  11-14-96:  8:45  am) 

BH.UNG  COOE  632S-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raih-oad 
Retirement  Board  has  submitted  the 


following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PRQP0SAL(8): 

(1)  Collection  title:  Gross  Earnings 
Report 

(2)  Formls)  submitted:  BA-11 

(3)  OMB  Number:  3220-0132 

(4)  Expiration  date  of  current  OMB 
clearance:  December  31. 1996 

(5)  Type  of  inquest:  Extension  of  a 
currently  approved  collection 

(6)  Respondents:  Business  or  other  for- 
profit 

(7)  Estimated  annual  number  of 
respondents:  531 

(8)  Total  annual  responses:  550 

(9)  Total  annual  reporting  hours:  387 

(10)  Collection  description:  Section 
7(c)(2)  of  the  ly?  Act  requires  a 
financial  interchange  between  the 
OASDHI  trust  funds  and  the  railroad 
retirement  account.  The  collection 
obtains  gross  earnings  of  railway 
employees  on  a  1%  basis.  The 
information  is  used  in  determining 
the  amount  which  would  place  the 
OASDHI  trust  funds  in  the  position 
they  would  have  been  if  railroad 
service  had  been  covered  by  the 
Social  Security  and  FIC  Acts. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  lUinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  ;202- 
395-7316).  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 
(FR  Doc.  96-29333  Filed  11-14-96;  8:45  am] 

BILUNG  COOE  7MS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (GAINSCO,  INC., 
Common  Stocli,  $0.10  Par  Value)  File 
No.  1-8828 

Novembers.  1996. 

GAINSCO,  INC.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
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promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exciiange.  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company  has  determined  that  in 
view  of  the  increase  in  the  number  of 
shares  of  Common  Sto<;k  which  the 
Company  has  outstanding,  the  increased 
trading  volume  in  the  Common  Stock 
and  the  increase  in  the  Company's 
market  capitalization,  as  well  as  the 
increase  in  exposure  to  the  Tinancial 
community  which  would  come  from 
listing  the  Company's  Common  Stock 
on  the  New  York  Stock  Elxchange 
("NYSE"),  it  would  be  iifthe  best 
interest  of  the  Company  to  list  its 
Common  Stock  on  the  NYSE.  The 
Company  also  has  determined  that  it 
would  be  in  its  best  interest  to  avoid  the 
direct  and  indirect  costs  and  the 
division  of  the  market  which  would 
result  from  dual  listing  on  the  Amex  as 
well  as  the  NYSE  and  has  therefore 
determined  to  delist  its  Common  Stock 
from  the  Amex. 

Any  interested  person  may.  on  or 
before  December  3.  1996.  submit  by 
letter  to  the  Secretary  of  the  Slecurities 
and  Exchange  Commission.  450  Fif^h 
Street.  N.W  ,  Washington.  DC.  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  tenns,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Comniis.sion  determines  to  order  a 
hearing  on  the  matter. 

For  the  CkimmtMion,  hiy  the  Division  of 
Market  K<>giiiatK)n.  pursuant  lu  delegated 
authnritv 

lonalhan  G.  Kate. 

St^rrtarv 

|FR  DiK.  96-29256  Filed  1 1-14-96;  8:45  ami 

HLLMO  COOC  H10-01-M 


Sunshine  Act  Meeting 

Notifre  is  hereby  given,  pursuant  to 
the  provisions  of  the  (iovemment  in  tht? 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Se<:urities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  IH.  1996. 

A  closed  meeting  will  bti  held  on 
Wednesday.  November  20.  1996.  at 
10:00  a.m. 


Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
November  20.  1996.  at  10:00  a.m..  will 
be: 

Institution  and  settlement  of  injunctive 
actioos. 

Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

Fomial  order  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated;  November  13.  1996 
lonathan  G.  Katz, 
Secretary. 

|FR  Doc  96-29517  Filed  11-13-96;  4:15  pm) 
BIUMQ  COOC  W10-01-M 


(Release  No.  34-37031 ;  File  No.  SR-OTC- 
M-15] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Granting  Acceleraled  Approval  of  a 
Proposed  Rule  Change  Relating  to  the 
Procedures  to  Establish  a  Direct 
Registration  System 

November  7.  1996 

On  September  17,  1996.  The 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  { "Commission")  the 
proposed  rule  change  (File  No.  SR- 
DTC-96-15)  pursuant  to  Section 
19(b)(  1)  of  the  Securities  Exchange  Act 
of  1934  ("Act  ").'  On  October  11.  1996, 
DTC  filed  an  amendment  to  the 
proposed  rule  change. ^  Notice  of  the 
proposal  was  published  in  the  Federal 


Register  on  October  9. 1996. '  Notice  of 
the  amendment  to  the  proposed  rule 
change  was  published  in  the  Federal 
Register  on  October  18. 1996.^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposed  rule  change. 

I.  Description 

The  proposed  rule  change  will 
establish  procedures  for  the  Direct 
Registration  System  ( "DRS").  DRS 
permits  an  investor  to  hold  a  security  as 
the  registered  owner  of  the  security  in 
electronic  form  on  the  books  of  the 
issuer  rather  than  (1)  indirectly  through 
a  financial  intermediary  that  holds  the 
security  in  street  name  or  in  an  account 
with  a  depository  or  (2)  in  the  form  of 
a  certificate.  An  investor  will  have  the 
right  at  any  time  to  transfer  its  DRS 
position  from  the  issuer  to  a  financial 
intermediary  through  the  facilities  of 
DTC  in  order  to  sell  or  pledge  the 
security.  Alternatively,  an  investor  will 
have  the  right  at  any  time  to  request  a 
certificate.' 

In  addition,  the  proposed  rule  change 
permits  DTC  to  establish  a  new  category 
of  participant,  a  "limited  participant." 
which  will  be  authorized  to  use  only 
certain  services  of  the  depository  related 
to  DRS.  In  order  to  become  a  DRS 
limited  participant,  the  party  must  be 
registered  as  a  transfer  agent  with  the 
Commission,  must  participate  in  DTC's 
FAST  program,  must  provide  Direct 
Mail  Service  on  transfers,  must 
communicate  with  DTC  through  a 
computer-to-computer  interface  using 
DTC's  CCF  platforms,  and  must  execute 
a  limited  participant  account  agreement. 

To  qualify  as  an  eligible  security  for 
DRS.  a  security  must  be  eligible  for 
DTC's  FAST  program.  DRS  issuers  or 
their  transfer  agents  must  provide  DTC 
notification  of  their  intent  to  include  an 
issue  in  DRS  thirty  to  sixty  days  before 
inclusion. 

Once  the  issue  becomes  DRS  eligible, 
DTC  will  notify  its  participants  and 
limited  participants  by  important 
notices  and  will  add  a  DRS  indicator  to 
its  eligible  corporate  securities  files. 

A  DRS  limited  participant  will  be 
charged  the  following  fees:  (1)  A  limited 


•  n  I'SC  79»(b)(l)(19««) 

'  Letter  froni  L.arry  Thompson.  S«nior  Vice 
Prpsidenl  and  Deputy  rf«neral  Counsel.  ITTC.  to 
lerrv  Carpenler.  Assistant  Director.  Division  o( 
Market  Regulation.  Commiuion  (October  10.  1996)^ 


'  Securities  Exchange  Act  Release  No.  37778 
(October  J.  1996).  61  FR  52985 

*  Securities  Exchange  Act  Release  No.  37BOO 
(October  9.  1996).  61  FR  54473 

'  For  a  complete  description  of  DRS.  refer  to 
Securities  Exchange  Act  Release  No.  35038 
(Decemtwr  1.  1994).  59  FR  63652  (concept  release 
on  3  transfer  agent  operated  book-entry  registration 
system)  and  DTC  Imporlant  Notice  Bt  1811-96 
(October  7,  1996)  and  Important  Notice  M  1841- 
96  (October  7.  1996).  which  are  attached  as  Exhibits 
A  afld  B  to  Securities  Exchange  Act  Release  No. 
37800  (October  9,  1996).  61  FR  54473.  supra  note 
4. 
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participant  accountholder  fee  of  $225 
per  month  and  (2)  a  delivery  order 
transaction  processing  fee  of  $.45  per 
transaction.  DTC  participants  also  will 
charge  $.45  per  transaction.  When  a 
DTC  participant  instructs  a  transfer 
agent  to  establish  a  DRS  account  for  a 
shareholder  and  the  transfer  agent 
subsequently  mails  a  transaction  advice 
to  the  shareholder  confirming  that  such 
an  account  has  been  established  at  the 
transfer  agent,  the  transfer  agent's  fee  of 
$.55  for  mailing  and  handling  the  DRS 
transaction  advice  will  be  charged  to  the 
DTC  participant  directly  by  DTC.  DTC 
will  collect  the  advice  fees  and  will 
periodically  remit  such  fees  to  the 
transfer  agent. 

n.  Discussion 

Section  17A(a)(l)(A)6  of  the  Act  sets 
forth  Congress's  findings  that  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions, 
including  the  transfer  of  record 
ownership  and  the  safeguarding  of 
securities  and  funds  related  thereto,  are 
necessary  for  the  protection  of  investors 
and  persons  facilitating  transactions  by 
and  acting  on  behalf  of  investors. 
Section  17A(b)(3)(F)  provides  that  the 
rules  of  a  clearing  agency  must  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.^ 

Currently,  individual  investors  have 
the  option  of  either  holding  a  physical 
certificate  or  allowing  broker-dealers  to 
hold  the  securities  for  them  in  street 
name.  Some  investors  do  not  want  to 
hold  through  a  broker-dealer  because, 
among  other  reasons,  of  possible  delays 
in  receiving  correspondences  firom 
issuers  or  because  of  fees  that  may  be 
inciured  by  investors  who  do  not  make 
purchases  and  sales  of  securities  on  a 
regular  basis.  However,  holding  a 
physical  certificate  may  slow  or  impede 
an  investor's  ability  to  deliver  the 
security  after  the  sale.  By  providing 
individual  investors  that  do  not  want  to 
have  broker-dealers  hold  their  securities 
for  them  in  street  name  the  option  of 
holding  in  book-entry  form  on  the  books 
of  the  issuers  and  to  subsequently  have 
such  (jositions  transferred  electronically 
to  banks  or  broker-dealers  in  connection 
with  the  sales  or  other  dispositions  of 
the  securities,  the  Commission  believes 
that  DTG's  DRS  should  help  promote 
efficiencies  in  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  is  consistent  with 
DTC's  obligations  under  Section  17A. 

UrC  has  requested  that  the 
Commission  find  good  cause  for 


approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  because  accelerated 
approval  will  allow  DTC  to  implement 
its  DRS  pilot  program  on  its  scheduled 
date  of  November  11,1 996 . 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-96-15)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 

Depu  ty  Secretary. 

|FR  Doc.  96-29349  Filed  11-14-96;  8:45  am] 

BIUJNQ  COOC  WIO-ei-H 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  SecretaiY 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Infonnation 
Collection  Activity  Under  OIMB  Review 

AGENCY:  Department  of  Transportation 

(DOT). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  have  been  forwarded 
to  the  Office  of  Management  and  Budget 
(OMB)  for  reinstatement,  review  and 
comment.  The  ICR  describes  the  nature 
of  the  information  collection  and  their 
expected  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  16, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Judith  Street,  Federal  Aviation 
Administration,  Corporate  Infonnation 
Division,  ABC-100,  800  Independence 
Ave.,  SW..  (202)  267-9895,  Washington, 
DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

1.  Title:  Aircraft  Certification  Systems 
Evaluation  Program  (ACSEP)  Evaluation 
Customer  Feedback  Report. 


•15  U.S.C.  78q-l(a)(l)(A)  (1988). 
'15  U.S.C.  78q-l(b)(3)(F)  (1988). 


■  17  CFK  2(X).30-3(8)(12)  (1996). 


Type  of  Request:  Existing  collection  in 
use  without  an  OMB  control  number. 

OhfB  Control  Number:  2120-new. 

Form  Number:  FAA  Form  8100.7. 

Affected  Public:  Aerospace  Industries 
Association.  General  Aviation 
Manufactures  Association  and 
Maintenance  &  Repair  Committees. 

Abstract:  The  iniormation  collected 
will  be  used  by  the  Aircraft  Certification 
Service's  Manufacturing  Inspection 
Offices  to  improve  the  administration 
and  conduct  of  the  Aircraft  Certification 
Systems  Evaluation  Program  (ACSEP)  at 
the  local  and  national  levels.  The 
agency  will  use  the  infonnation  as  a 
customer  service  standard  to  improve 
ACSEP. 

Estimated  Annual  Burden:  The 
estimated  total  annual  burden  is  225 
hours. 

ADDRESSES:  Send  conunents  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725-17th  Street.  NW. 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Conunents  are  invited  on:  whether  the 
proposed  collection  of  infonnation  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  arid 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  teichnology. 

Issued  in  Washington.  DC.  on  November  8, 
1996. 
Phillip  A.  Leadi, 

Clearance  Officer,  United  States  Department 
of  Transportation . 

[FR  Doc.  96-29366  Filed  11-14-96;  8:45  am) 

BHJJNG  OOOC  4*10-tt-P 


Federal  Highway  Administration 

Supplemental  Environmental  Impact 
Statement  Lane  County,  Oregon 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent  to  supplement 
a  final  environmental  impact  statement. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  all  concerned  that  a 
supplement  to  the  final  environmental 
impact  statement  will  be  prepared  for 
the  West  11th  Street-Garfield  Street, 
Florence-Eugene  Highway  (knowm 
locally  as  the  West  Eugene  Parkway)  in 
Lane  County,  Oregon.  This  notice 


S8602  Federal  Regiiter  /  Vol.  61.  No.  222  /  Friday.  November  15.  1996  /  Notices 


supersedes  a  previous  notice  published 
in  the  May  10.  1996  Faderal  R«gi«ter. 
The  May  1996  notice  announced  the 
preparation  of  a  Supplemental  EIS  for 
only  the  proposed  changes  on  the  west 
and  east  segments  of  the  West  Eugene 
Parkway  This  revised  notice  is  to 
announce  that  the  Supplemental  EIS 
will  now  be  prepared  for  the  entire 
project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elton  Chang.  Environmental  Engineer. 
Federal  Highway  Administration,  530 
Center  Street  N.E..  Room  100.  Salem. 
Oregon.  97301.  Telephone:  (503)  399- 
5749,  Fax (503) 399-5838. 
8UPn.EMCNTARY  INFORMATKM:  The 
FHWA.  in  cooperation  with  the  Oregon 
Department  of  Transportation  and  the 
City  of  Eugene  Public  Works 
Department  will  prepare  a  supplement 
to  the  Hnal  environmental  impact 
statement  (FEIS)  on  the  proposal  to 
construct  an  approximately  9.3 
kilometers  (5.8  miles)  east-west 
thoroughfare  as  an  extension  of  the  6th 
and  7th  couplet  on  a  new  alignment  in 
the  City  of  Eugene.  The  previous  Notice 
of  Intent  to  supplement  the  Final 
Environmental  Impact  Statement  was 
published  in  the  Federal  Register  on 
May  10.  1996  At  that  time,  the  intent 
was  to  prepare  a  supplemental  EIS  to 
evaluate  the  impacts  caused  by  changes 
on  the  western  and  eastern  ends  of  the 
pro)e<;t  That  notice  was  based  on  a 
Federal  Highway  Administration 
(FHWA)  February  29.  1996  approval  of 
an  Environmental  Re-evaluation 
submitted  by  the  Oregon  Department  of 
Transportation  describing  activities  and 
proposed  actions  that  had  occurred 
since  the  approval  of  the  Final 
Environmental  hnpacrt  Statement  in 
October  1989  Smce  the  VHY/A 
February  1996  approval,  a  number  of 
events  have  cxxurred  whi(ii  have 
resulted  in  the  decision  to  now  include 
the  entire  projetit  in  the  Supplement 
EIS 

The  original  VEIS  (FHWA-OR-EIS- 
85-05-F)  for  this  roadway  was 
approved  on  November  20.  1989  and  the 
Ret:ord  of  De<:ision  (ROD)  signed  on 
April  4.  1990  The  final  EIS  followed  a 
draft  EIS  dated  O.lober  3.  1985  and  a 
supplemental  draft  EIS  dated  June  5. 
1986.  All  three  environmental 
do<:uments  were  reviewed  by  the  public 
and  interested  agencies 

The  new  proposed  roadway  would 
start  m  the  east  at  Ciarfieid  Street  and 
the  6th  and  7th  Streets  couplet  near 
Highway  99W  and  tenninate  in  the  west 
with  a  conne«;tioii  to  Route  12fi 
approximately  1  1  kilometers  (0  7  miles) 
west  of  the  Oak  Hill  railroad  overpass  in 
lane  County,  Oregon   In  general,  the 


new  roadway  would  have  four  3.6-meter 
(12-foot)  wide  travel  lanes  and  a 
parkway-type  design  that  would  include 
a  4.3-meter  (14-foot)  wide  landscaped 
median  with  1.2-meter  (4-foot)  inside 
shoulders  for  both  roadways,  and  2.4- 
meter  (8-foot)  wide  shoulderA)ike  lanes 
on  the  outside  of  the  travel  lanes. 

The  new  proposed  roadway  would  be 
an  important  linkage  between  I-105/I-5 
in  east  Eugene  and  Highway  126  in  the 
west.  The  need  for  an  limited  access 
east-west  thoroughfare  has  been 
documented  in  land  use  and 
transportation  plans  since  1959  to  serve 
the  existing  and  projected  traffic 
demand  resulting  from  the  growth 
projected  in  the  industrial  development 
of  west  Eugene.  In  addition,  the 
parkway  would  serve  the  growth  in 
residential  development  in  the  Bethel- 
Danebo  Neighborhood  to  the  north  of 
the  proposed  roadway. 

Since  the  approval  of  the  final  EIS 
and  the  selection  of  Alternative  1 
(Modified)  and  the  signing  of  the  ROD 
in  1990.  additional  coordination  and 
consultation  have  been  done  with 
environmental  resource  agencies  to 
avoid  and  minimize  project  impacts  to 
rare,  threatened  and  endangered  species 
and  their  habitats  found  in  the  project 
area.  As  a  result  of  this  consultation,  a 
design  modification  has  been  proposed 
for  the  western  5.2  kilometers  (3.25 
miles)  of  the  adopted  project  (slightly 
east  of  Terry  Street  to  Highway  126). 
The  FEIS  approved  design  for  the 
western  segment  of  the  West  Eugene 
Parkway  (WEP)  had  the  alignment  south 
of  and  parallel  to  the  Southern  Pacific 
railroad  line.  The  western  segment  is 
now  being  proposed  to  be  shifted  north 
of  and  parallel  to  the  railroad.  Initial 
analysis  (October  1994)  of  the  northern 
design  option  has  found  that  there 
would  be  less  direct  impacts  on  the 
Willamette  Valley  wet  prairie  wetlands, 
a  rare  habitat  type,  and  the  direct 
impads  to  the  Western  pond  turtles,  a 
sensitive  species,  would  be  eliminated. 

In  addition,  recent  traffic  analysis 
from  the  City  of  Eugene  has  shown  that 
projected  traffic  for  local  streets  and 
Highway  99W  that  the  eastern  portion  of 
the  WEP  can  best  be  served  by  a  minor 
design  modification  at  the  intersection 
with  Highway  99W  and  the  approved 
project.  The  northbound  99W 
connwrtion  to  the  westbound  new  WEP 
is  now  proposed  to  be  made  by  an 
elevated  structure  rather  than  at  grade  to 
maintain  an  acceptable  level-of-service. 

These  two  minor  design  modifications 
are  being  proposed  to  the  approved 
project  to  further  reduce  the  impacts 
distilosed  in  the  final  EIS.  The  impacts 
of  the  modifications  will  be  examined  in 


greater  detail  in  the  proposed 
supplemental  EIS. 

Newsletters  describing  the  proposed 
action  and  soliciting  comments  have 
been  sent  to  appropriate  Federal,  State 
and  local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  this  proposal.  Public 
meetings  have  been  held  in  Eugene  to 
identify  issues  that  should  be  addressed 
and  to  report  preliminary  findings  of  the 
technical  studies  to  the  public.  In 
addition,  a  public  hearing  will  be  held 
following  the  distribution  of  the  draft 
supplemental  EIS  for  public  and  agency 
review.  Public  notice  will  be  given  of 
the  times  and  places  of  all  meetings  and 
hearings.  No  formal  scoping  meeting 
will  be  held. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  supplemental 
EIS  should  be  directed  to  the  FHWA  at 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program) 

Issued  on:  November  1. 1996. 
Elton  Chang, 

Environmental  Engineer. 

|FR  Doc  96-29319  Filed  11-14-96;  8:45  ami 
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Fadaral  Railroad  Administration 

Patttton  for  a  Walvar  of  Complianca 

In  accordance  with  Title  49  Code  of 
Federal  Regulations  (CFR)  §  §  21 1.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  from  the  Palm  Leaf 
Corporation  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
the  Railroad  Power  Brakes  and 
Ch-awbars  regulations.  The  petition  is 
described  below,  including  the 
regulatory  provisions  involved,  the 
nature  of  the  relief  being  requested  and 
the  petitioner's  arguments  in  favor  of 
relief. 

Palm  Leaf  Corporation  (FRA  Waiver 
Petition  Docket  Number:  PB-96-5) 

The  Palm  Leaf  Corporation  requests  a 
one  year  waiver  of  compliance  from 
certain  provisions  of  the  Railroad  Power 
Brake  and  Drawbars  regulations  (49  CFR 
Part  232).  Palm  Leaf  Corporation  is 
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requesting  that  it  be  permitted  to  extend 
the  clean,  oil,  test  and  stencil  (COT&S) 
period  from  36  months  to  48  months  for 
its  private  railroad  passenger  car  PPCX 
800237,  which  is  equipped  with  26-C 
airbrake. 

Title  49  CFR  232.17  (b)(2)states: 
"Brake  equipment  on  passenger  cars 
must  be  cleaned,  repaired,  lubricated 
and  tested  as  often  as  necessary  to 
maintain  it  in  a  safe  and  suitable 
condition  for  service  but  not  less 
frequently  than  as  required  in  Standard 
S-045  in  the  Manual  of  Standards  ahd 
Recommended  Practices  of  the  AAH." ' 
Standard  S-045  specifies  36  months  for 
the  26-C  type  air  brake  equipment. 

The  Palm  Leaf  Corporation  requests 
approval  under  the  same  conditions  as 
granted  to  the  National  Railroad 
Passenger  Corporation  (Amtrak)  in  FRA 
Docket  No.:  H-94-3. 

1.  That  26-C  brake  equipment  on 
passenger  cars  must  be  cleaned, 
repaired,  lubricated  and  tested  (COT&S) 
as  often  as  necessary  to  maintain  it  in 

a  safe  and  suitable  condition  for  service 
but  not  less  frequently  than  once  each 
48  months; 

2.  All  passenger  cars  with  26-C  brake 
equipment  must  be  single  car  tested  in 
accordance  with  the  current  AAR 
Standard  S-044  each  time  it  is  on  a 
shop  or  repair  track  but  not  less 
frequently  than  once  each  12  months. 

Interested  {>arties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Nvunber:  PB-9&-5)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building.  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  publication  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Conmients  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  dixring  regular 
business  hours  (9  a.m.-5  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120 
Vermont  Avenue,  N.W.,  Room  7051, 
Washington,  D.C.  20005. 


Issued  in  Washington.  D.Q  on  November  7. 
1996.      < 
PhU  Oleksxyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
(PR  Doc  96-29314  Filed  11-14-96;  8:45  am) 
BIUJNG  COOC  4t1»-<M-P 


Maritiina  Administration 

[DoclMtlMSP-003] 

OSG  Car  Carriers,  inc.;  Notice  of 
Application  Pursuant  to  Section  656  of 
ttte  Merchant  Marine  Act,  1936,  as 
Amended 

OSG  Car  Carriers,  Inc.  (OSG)  by 
application  received  October  22, 1996, 
and  supplemented  by  letter  dated 
November  4, 1996  applied  under 
Section  651,  Subtitle  B,  of  the  Act  for 
participation  in  the  Maritime  Security 
Program  (MSP).  In  support  of  its 
application  OSG  submitted  infcmnation 
pertaining  to  its  level  of  noncontiguous 
domestic  trade  service.  Pursuant  to 
section  656  of  the  Act,  the  Maritime 
Administration  must  determine  OSG's 
level  of  noncontiguous  domestic  trade 
service  should  it  become  party  to  a  MSP 
operating  agreement. 

In  support  of  its  request  OSG 
described  its  level  of  service  provided  in 
each  noncontiguous  domestic  trade 
served  as  of  August  9, 1995.  The  vessels 
listed  below  are  contract  (liquid  bulk) 
carriers,  rather  than  common  carriers, 
and  their  itineraries  are  determined  by 
their  respective  charters.  These  vessels 
operate  bom  time  to  time  in  the 
noncontiguous  domestic  trades  between 
the  contiguous  48  States  and  Alaska, 
Hawaii,  the  U.S.  Virgin  Islands  or 
Puerto  Rico  and  between  Alaska  and  the 
U.S.  Virgin  Islands.  OSG's  submittal  of 
noncontiguous  domestic  trade  service, 
as  well  as  its  affiliates,  was  provided  as 
follows: 

Applicant's  Noncontiguous  Trade 


Name 


Overseas  Boston 

Overseas  Juneau 

Overseas  Chicago 

Overseas  Ohio , 

Overseas  Washington 

Overseas  New  York 

Overseas  Arctic  

Overseas  Alaska 

Overseas  New  Orleans 
Overseas  Ptiiladelphia  . 

Overseas  Vivian 

Overseas  Alice 

Overseas  Vaklez  


Dead- 
weight 
tonmge 


120,800 
120,500 
90,650 
90,550 
90,500 
90,400 
62,000 
62,000 
42.950 
42,600 
37,800 
37,800 
37.800 


OSG  further  clarified  the  level  of 
service  provided  by  its  affiliates  in  the 
noncontiguous  domestic  trades  in  the 
year  preceding  August  9, 1995  as  being 
100%  of  the  annual  capacity  of  their 
entire  fleet  of  U.S.  flag  tankers,  i.e., 
926,350  deadweight  tons. 

OSG  states  that  the  Maritime  Security 
Act  defines  the  term  "level  of  service" 
provided  by  a  contractor  (operating  non- 
container  Vessels]  in  a  trade  as  of  a  date 
•  *   *."  to  mean  "the  total  annual 
capacity  provided  by  the  contractor  in 
that  trade  for  the  twelve  calendar 
months  preceding  that  date."  [Section 
4(h)(1)(A)].  OSG  asserts  that  all  of  the 
U.S.-flag  tankers  operated  by  the 
Applicant's  affiliates  are  liquid  bulk 
carriers  offered  for  charter;  they  are  not 
common  carriers  that  operate  on 
predetermined  schedules  or  itineraries. 
The  movements  of  the  vessels  are 
entirely  up  to  the  charterer.  The  "trade" 
in  which  those  tankers  operate  is 
therefore  a  worldwide  trade,  and  by 
inclusion,  the  noncontiguous  domestic 
trade. 

OSG  states  that  the  use  of  100%  of  the 
capacity  of  tankers  utilized  in  the 
noncontiguous  domestic  trade  is 
supported  by  the  proviso  of  Section 
4(h)(1)(A)  by  which  Congress  permitted 
the  "level  of  service"  for  certain 
"contract  carrier  tug  and  barge  service" 
to  be  calculated  on  the  basis  of  100%  of 
vessel  capacity.  Where  Congress 
addressed  the  issue  of  "level  of  service" 
provided  by  carriers  that  have  no 
itineraries  (which  is  OSG's  case), 
Congress  prescribed  a  reference  to  100% 
of  capacity.  Congress  states  that  it  has 
recognized  that  a  definition  of  "trade" 
by  area,  rather  than  specific  ports,  is 
required  for  bulk  vessels.  Before  1970, 
and  before  bulk  carriers  were  made 
eligible  for  subsidy.  Section  905(a)  of 
the  Merchant  Marine  Act,  1936,  46 
U.S.C.  1244,  defined  "foreign  trade"  as 
"trade  between  the  United 
States  •  •  •  and  a  foreign  country". 
The  Merchant  Marine  Act  of  1970.  P.L. 
91-469,  91st  Cong.  2d  Sess..  amended 
the  definition  in  Section  905(a)  to 
"include,  in  the  case  of  liquid  and  dry 
bulk  carrying  services,  trading  between 
foreign  ports  in  accordance  with  normal 
commercial  bulk  shipping  practices  in 
such  a  maimer  as  will  permit  U.S.-flag 
bulk  vessels  freely  to  corajjete  with 
foreign-flag  bulk  carrying  vessels  in 
their  operation  or  in  competing  for 
charters,  subject  to  rules  and  regulations 
promulgated  by  the  Secretary."  As 
explained  in  the  Senate  Report  on  the 
Merchant  Marine  Act  1970,  Congress 
was  concerned  that  "a  narrow 
construction  of  the  (earlier)  definition 
[of  foreign  trade]  might  prove  unduly 
restrictive  as  applied  to  bulk  cargo 
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vessels  which  are  not  to  be  included  in 
the  program  for  the  first  time." 
Therefore,  Congress  "amended  this 
section  to  authorize  the  Secretary  of 
Commerce  to  promulgate  regulations  to 
include  sufficient  fleiubility  to  make  the 
new  bulk  cargo  vessels  competitive." 
Senate  Rept.  91-1080.  91st  Cong  2d 
Sess.,  reprinted  in  1970  USCCAAN.  p. 
4194.  Similar  considerations  require  a 
nonspecific  definition  of  the  "trade"  of 
liquid  bulk  vessels  under  the  Maritime 
Security  Act. 

OSG  asserts  that  the  vessels 
"provided"  in  that  "trade"  are  all  the 
U.S.-flag  tankers  of  OSC's  affiliates.  The 
service  "provided"  is  construed  to 
include  periods  of  lay-up  because  the 
failure  to  operate  was  due  to  conditions 
beyond  the  control  of  OSG's  affiliates. 
Ccwnpare  Section  805  of  the  Merchant 
Marine  Ac1.  1936.  46  U.S.C.  1223. 
which  includes  in  grandfathered  service 
"interruptions  of  service  over  which  the 
applicant  or  its  predecessor  in  interest 
had  no  control." 

Any  person,  firm  or  corporation 
having  any  interest  in  the  application 
for  section  656  consent  and  desiring  to 
submit  comments  concerning  OSG's 
request  must  by  5:00  PM  December  16. 
1996  file  comments  in  triplicate  to  the 
Secretary.  Maritime  Administration. 
Room  7210.  Nassif  Building.  400 
Seventh  Street.  SW..  Washington.  IX: 
20590. 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  13.  1996 
)m1  C.  Richartl. 

Secretary.  Maritime  Administration. 
(FR  Doc.  96-29458  Filed  11-14-96;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

Safety  Pedormance  Standards, 
Research  and  Safety  Assurance 
Programs  Meetings 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACnOH:  Notice  of  NHTSA  Industry 
Meetings. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  vehicle  regulatory,  safety 
assurance  and  other  programs.  In 
addition.  NHTSA  will  hold  a  separate 
public  meeting  to  describe  and  discuss 
specific  research  and  development 
projects. 

DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  its  vehicle 
regulatory,  safety  assurance  and  other 


programs  will  be  held  on  December  12. 
1990,  beginmng  at  9:45  a.m.  and'ending 
at  approximately  12:30  p.m.  Questions 
relating  to  the  above  programs  must  be 
submitted  in  writing  by  December  3. 
1996.  to  the  address  shown  below.  If 
sufficient  time  is  available,  questions 
received  after  December  3  may  be 
answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  question(s)  does  not  have 
to  be  present  tor  the  question(s)  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  December  3, 
1996.  and  the  issues  to  be  discussed  will 
be  transmitted  to  interested  persons  by 
December  6.  1996.  and  will  be  available 
at  the  meeting.  Also,  the  agency  will 
hold  a  second  public  meeting  on 
December  1 1 .  devoted  exclusively  to  a 
presentation  of  research  and 
development  programs.  This  meeting 
will  begin  at  1:30  p.m.  and  end  at 
approximately  5:00  p.m.  That  meeting  is 
described  more  fully  in  a  separate 
announcement.  The  next  NHTSA 
Industry  Meeting  will  take  place  in 
March.  More  details  on  the  date  and  its 
location  will  be  announced  at  the 
December  12.  Industry  Meeting. 
AOORESSCS:  Questions  for  the  December 
12.  NHTSA  Technical  Industry  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  and  safety  assurance 
programs,  should  be  submitted  to  Delia 
Gage,  NPS-01,  National  Highway  Traffic 
Safety  Administration.  Room  5401.  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  Fax  Number  202-366-4329.  The 
meeting  will  be  held  at  the  Royce  Hotel, 
315000  Wick  Road.  Romulus.  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Kratzke.  (202)  336-4931. 
SUPPI.EMENTARY  INFORMATION:  NHTSA 
will  hold  this  regular,  quarterly  meeting 
to  answer  questions  from  the  public  and 
the  regulated  industries  regarding  the 
agency's  vehicle  regulatory,  safety 
assurance  and  other  programs. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  to  ongoing  regulatory  actions 
should  be  submitted,  as  in  the  past,  to 
the  agency's  Safety  Performance 
Standards  Office.  The  purpose  of  this 
meeting  is  to  focus  on  those  phases  of 
NHTSA  activities  which  are  technical, 
interpretative  or  procedural  in  nature. 
Transcripts  of  these  meetings  will  be 
available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section  in 
Washington,  DC,  within  four  weeks  after 
the  meeting.  Copies  of  the  transcript 
will  then  be  available  at  ten  cents  a 
page,  (length  has  varied  from  100  to  150 
pages)  upon  request  to  NHTSA 
Technical  Reference  Section,  Room 
5108,  400  Seventh  Street,  SW., 


Washington.  DC  20590.  The  Technical 
Refiareace  Section  is  open  to  the  public 
from  9:30  a.m.  to  4:00  p.m.  We  would 
appreciate  the  questions  you  send  us  to 
be  organized  by  categories  to  help  us  to 
process  the  questions  into  agenda  form 
more  efficiently.  Sample  format  as 
follows: 
I.  Rulemaking 

A.  Crash  avoidance 

B.  Crashworthiness 

C.  Other  Rulemakings 
n.  Consumer  Information 
ni.  Miscellaneous 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g..  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs).  readera.  taped  texts, 
Brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
Please  contact  Delia  Gage  on  (202)  366- 
1810.  by  COB  December  3,  1996. 

Issued  November  12, 1996. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

(FR  Doc.  96-29363  Filed  11-14-96;  8:45  ami 
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[DocltM  No.  M-1 16,  Notice  1] 

Capacity  of  Texas,  Inc.;  Receipt  of 
Ap|3lication  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  121 

Collins  Industries  of  Hutchinson, 
Kansas,  on  behalf  of  its  subsidiary. 
Capacity  of  Texas,  Inc.,  of  Longview, 
Texas,  has  applied  for  a  temporary 
exemption  &om  paragraph  S5.1.6  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  121  Air  Brake  Systems.  The  basis  of 
the  application  is  that  compliance  will 
cause  substantial  economic  hardship  to 
a  manufacturer  that  has  tried  to  comply 
with  the  standard  in  good  faith. 

This  notice  of  receipt  of  the 
application  is  published  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2)  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  application. 

Paragraph  S5.1.6  (which  Includes 
S5.1.6.1-S5.1.6.3)  of  Standard  No.  121 
requires  in  pertinent  part  that  each  truck 
tractor  manufactured  on  and  after  March 
1, 1997,  be  equipp>ed  with  an  antilock 
brake  system.  Capacity  of  Texas 
("Capacity")  has  asked  that  one  of  its 
truck  tractors  be  exempted  for  three 
months  from  the  provisions  of  S5.1.6 
that  will  apply  to  it  effiective  March  1, 
1997.  Capacity  manufactures  the  Trailer 
Jockey  "Model  TJ-5000  (Off  Highway)" 
truck  tractor.  Terming  it  a  "yard 
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tractor".  Capacity  states  that  "this  type 
of  truck  is  designed  to  operate  in  a 
freight  yard  moving  trailers  from  one 
terminal  entrance  to  another  •  •   • 
geared  to  limited  speed  (45  mph 
maximum]  and  to  provide  start-up 
torque  for  repeated  stopping  and 
starting."  The  tractors  generally  operate 
at  25  mph. 

Because  these  terminal  tractors  do  not 
appear  manufactured  primarily  for  use 
on  the  public  roads,  ordinarily  NHTSA 
would  not  consider  them  to  be  "motor 
vehicles"  to  which  Standard  No.  121 
applies.  However.  Capacity  is  currently 
working  to  fill  its  thind  contract  with  the 
U.S.  Postal  Service.  Unlike  the  other 
two  contracts,  the  present  Postal  Service 
contract  specifies  that  the  truck  tractors 
be  certified  to  comply  with  all  Federal 
motor  vehicle  safety  standards 
applicable  to  on-road  truck  tractors, 
even  though  Capacity  estimates  that  the 
tractors  will  spend  "approximately  5% 
or  less  of  their  life  in  operation  on  the 
public  highways."  Capacity's  contract  is 
for  210  vehicles,  to  be  produced 
between  September  1996  and  June  1997, 
and  it  estimates  that  the  final  60  under 
the  order  will  be  completed  by  the  end 
of  May  1997.  It  thus  seeks  an  exemption 
until  June  1, 1997.  from  the  antilock 
brake  requirements  for  the  60  tractors. 

One  option  that  it  has  examined  is 
acceleration  of  its  production  schedule 
so  that  manufacture  of  all  vehicles  could 
be  completed  by  March  1, 1997. 
However,  this  would  require  an  increase 
in  production  rates  "by  at  least  33%  two 
months  prior  to  the  March  1,  1997 
date."  The  work  in  part  would  have  to 
be  performed  by  newly  hired  and 
trained  employes,  increasing  its 
overtime  costs  by  100%.  It  estimates 
that  total  costs  would  be  greater  by  far 
than  its  net  income  for  the  fiscal  year 
ending  October  31, 1996.  In  addition,  it 
would  have  to  lessen  its  efforts  to  fill 
other  orders,  with  a  consequent  loss  of 
business.  This  means  that,  at  the 
completion  of  the  order  as  of  March  1, 
1997.  it  would  have  to  lay  off  50%  of 
its  work  force  until  more  orders  were 
received  and  an  orderly  production 
schedule  established.  For  these  reasons, 
acceleration  of  the  production  schedule 
would  cause  it  substantial  economic 
hardship. 

A  further  option  is  to  delay 
production  of  the  60  vehicles  until 
compliance  with  Standard  No.  121  is 
achieved.  Capacity  states  that  "it  will  be 
possible  to  delay  delivery  of  other 
customer  trucks  until  testing  of  ABS 
truck  systems  is  complete."  However, 
delay  for  conformance  is  not  acceptable 
to  the  Postal  Service  because  it  would 
result  in  a  fleet  of  dissimilar  vehicles 
requiring  different  spare  parts.  As 


Capacity  further  argues,  identical 
vehicles  are  desired  by  the  Postal 
Service  because  "all  drivers  in  the  fleet 
can  be  trained  to  the  same  operating 
procedures"  and  "Fleet  maintenance 
people  will  be  working  on  these  trucks 
and  will  be  able  to  maintain  all  270 
using  the  same  procedures."  Even  if  a 
delay  were  acceptable  to  the  Postal 
Service,  Capacity  would  have  to  absorb 
the  increase  in  costs  since  "the  price  is 
fixed  by  contract  and  no  upward  price 
relief  is  available." 

In  the  year  preceding  the  filing  of  its 
petition.  Capacity  produced  and 
certified  47  vehicles  for  on-road  use 
other  than  those  produced  under  the 
postal  contract.  It  also  produced  less 
than  500  off-road  vehicles.  In  the  same 
period,  its  parent  corporation,  Collins, 
Inc.,  manufactured  less  than  2,000 
school  buses  and  less  than  2,000 
ambulance  conversions.  Capacity's  net 
income  has  declined  over  the  past  three 
fiscal  years  and,  in  its  fiscal  year  ending 
-October  31, 1996,  is  far  less  than 
$1,000,000. 

Capacity  argues  that  a  temporary 
exemption  would  be  in  the  public 
interest  because  the  vehicles  are 
produced  for  the  U.S.  Postal  Service.  It 
believes  that  an  exemption  is  also 
consistent  with  motor  vehicle  safety 
because  "NHTSA  is  using  a  staggered 
effectivity  date  for  addition  of  antilock 
brakes  to  tractors,  trucks,  and  buses."  It 
points  out  that  "[tjhere  will  be  many 
vehicles  built  during  the  3  months  of 
this  petition  that  are  built  under  the  old 
standard*   *  *.  The  only  reason 
tractors  are  involved  is  because  they  got 
the  first  effectivity  date  instead  of 
buses." 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  number  and  notice 
number,  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109,  400 
Seventh  Street,  SW,  Washington,  DC, 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  Notice  of  final  action  on  the 
application  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  16. 
1996. 

(49  U.S.C.  30113;  delegation  of  authority 
at  49  CFR  1.50.  501.8) 


Issued  on  November  8, 1996. 
L.  Robert  ^leltoii. 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  96-29362  Filed  11-14-96;  8:45  am] 
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ftosearch  and  Special  Programs 
Administration  (RSPA).  DOT 

pocket  No.  PS-142;  Notice  3] 

Program  Framework  for  Risk 
Management  Demonstrations 

AGENCY:  Office  of  Pipeline  Safety,  DOT. 
ACTION:  Notice  and  announcement  of 
public  meeting. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  is 
considering  a  program  framework  for  its 
Pipeline  Risk  Management 
Demonstration  Program  required  by  the 
Accountable  Pipeline  Safety  and 
Partnership  Act  of  1996.  The 
Demonstration  Program  will  invite 
pipeline  operators  to  propose  risk 
management  projects  for  one  or  more 
parts  of  their  pipeline  systems  that, 
upon  approval  by  OPS,  will  substitute 
for  the  existing  Federal  safety  standards 
in  providing  the  basis  for  Federal 
oversight  of  pipeline  safety  and 
environmental  protection.  This 
docimient  describes  the  Demonstration 
Program,  the  activities  already 
underway  to  prepare  for  it.  and  the  next 
steps  in  the  process;  describes  the 
objectives  to  be  achieved  by  the 
demonstration  projects;  provides 
needed  guidance  for  pipeline  operators 
who  may  wish  to  participate;  and 
invites  public  involvement  in  the 
process  through  various  opportunities 
for  public  comment  and  public 
meetings.  A  separate  docimient.  the 
Interim  Risk  Management  Program 
Standard,  provides  specific  direction  to 
interested  operators  on  developing  risk 
management  programs,  including  the 
projects  in  this  Demonstration  Program. 
DATES:  Meetings.  (1)  Ianuar>'  28.  1997, 
from  8:00  a.m.  to  5:00  p.m.  in  New 
Orleans,  Louisiana — public  meeting.  For 
more  information,  contact  Janice 
Morgan  at  (202)  366-2392. 

(2)  Through  approximately  March  31, 
1997,  at  individual  pipeline  operators' 
sites — informational  meetings  with  OPS. 
For  more  information,  contact  Bruce 
Hansen  at  (202)  366-6053. 

Written  comments.  (3)  Written 
comments  on  this  notice  should  be 
submitted  on  or  before  (Insert  60  days 
from  publication  date). 

(4)  Written  comments  on  the  Interim 
Risk  Management  Program  Standard 
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(available  on  the  World  Wide  Web  at 
http://ops.dot.gov.  by  contacting  Doug 
Read  at  (202)  682-8588.  or  through  the 
DOT  docket  associated  with  this  notice) 
should  be  submitted  to  Mr.  Read  at  the 
American  Petroleum  Institute  (API)  on 
or  before  (In.sert  30  days  from 
publication  date)  For  more  information, 
contact  Mr.  Read  at  (202)  682-8588. 

ADDRESSES:  Meetings.  (1)  The  public 
meeting  will  be  held  at  the  New  Orleans 
Hilton  Riverside  Hotel,  Poydras  at  the 
Mississippi  River,  New  Orleans, 
Louisiana,  70140. 

(2)  Informational  meetings  between 
OPS  and  operators  are  typically  held  at 
each  company's  office. 

Written  Comments.  (3)  Send 
comments  on  this  notice  in  duplicate  to 
the  Dockets  Unit.  Room  8421,  Research 
and  Special  Programs  Administration. 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.  Washington.  DC 
20590-0001.  Identify  the  docket  and 
notice  number  staled  in  the  heading  of 
this  notice.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  postcard.  All 
comments  and  docketed  material  will  be 
available  for  inspection  and  copying  in 
room  8421  between  8:30  a.m.  and  5  p.m. 
each  business  day.  Contact  the  Dockets 
Unit,  (202)  366-5046,  for  do<;ket 
material 

(4)  Send  comments  on  the  Interim 
Risk  Management  Program  Standard  to 
E)oug  Read.  American  Petroleum 
Institute.  1220  L  Street,  NW, 
Washington.  DC.  20005.  Comments  sent 
to  Mr.  Read  will  be  available  for 
inspection  and  copying  through  the 
DOT  docket  associated  with  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  M.  Callsen,  Office  of  Pipeline 
Safety,  Resean;h  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW  ,  Washington  DC.  20590-0001. 
telephone  202-366-^572. 

SUPPt.EMENTARY  INFORMATION: 

I.  Overview 

Section  5  of  the  Accountable  Pipeline 
Safety  and  Partnership  Act  of  1996  (Pub. 
L.  104-304.  0(1.  12.  1996)  requires  OPS 
to  establish  the  Pipeline  Risk 
Management  Demonstration  Program 
and  sets  forth  requirements  forc;arrying 
out  risk  management  projects.  In  a 
memorandum  issued  when  the  statute 
was  enacted,  the  President  direc:ted  the 
Secretary  of  Transportation  to  use  his 
discretion  to  administer  the 
Demonstration  Program  with  certain 
safeguards  in  place.  The  safeguards 
identified  in  the  President's 


memorandum  to  the  Secretary  include 
making  provisions  for: 

•  Accepting  projects  that  can  achieve 
superior  public  safety  and 
environmental  protection. 

•  Enabling  full  and  meaningful 
participation  by  affected  communities 
and  constituencies  in  risk  management 
project  approval. 

•  Using  orders  ensuring  that  the 
requirements  of  risk  management 
projects  are  subject  to  full  enforcement 
authority. 

•  Limiting  the  number  of 
demonstration  projects  to  ten  (10). 

•  Limiting  participation  to  operators 
with  clear  and  established  records  of 
compliance  with  respect  to  safety  and 
environmental  protection. 

The  statutory  requirements,  the 
President's  memorandum  to  the 
Secretary,  comments  on  previous 
framework  concepts  (published  in  60  FR 
49040.  September  21,  1995,  and  60  FR 
65725.  December  20.  1995).  and  other 
stakeholder  input  were  used  to  develop 
the  present  framework,  which  provides 
guidance  to  operators  who  may  decide 
to  participate  in  the  demonstration 
projects  that  are  expected  to  begin  in 
1997. 

Risk  management  can  provide 
pipeline  owners  and  operators  greater 
flexibility  in  their  choice  of  safety- 
related  activities  than  is  possible  within 
OPS's  present  universally  applicable 
regulatory  program.  Risk  management 
enables  a  company  to  customize  its 
safety  program  to  address  its  pipeline's 
particular  risks.  Furthermore,  risk 
management  is  a  dynamic  process,  with 
built-in  features  for  evaluating  and 
improving  safety  activities  as  experience 
is  gained. 

The  demonstration  projects  will  test 
whether  allowing  operators  the 
flexibility  to  allocate  safety  resources 
through  risk  management  is  an  effective 
way  to  improve  safety,  envirorunental 
protection,  and  reliability.  They  will 
also  provide  data  on  how  to  administer 
risk  management  as  a  permanent  feature 
of  the  Federal  pipeline  safety  program, 
should  risk  management  prove  to  be  a 
viable  regulatory  alternative.  The  new 
standards,  technologies,  and 
communication  processes  developed  by 
operators  and  OPS  for  the  risk 
management  demonstration  projects 
will  be  adapted  to  support  the  range  of 
risk-ba.sed  regulatory,  compliance,  and 
researt:h  and  development  activities 
OPS  presently  has  under  development. 

OPS  expects  that  risk  management 
methods  and  the  formalized  process  of 
interactions  and  negotiation  between 
regulators  and  company  personnel  will 
result  in  superior  public  safety  and 
environmental  protection  than  could 


otherwise  be  attained  through  existing 
regulatory  requirements.  Risk 
management  is.  by  OPS  definition,  a 
more  systematic  and  thorough 
assessment  of  risk  and  risk  control 
options,  with  the  intended  result  of 
superior  decision  making.  As  a  result  of 
improved  assessment.  OPS  believes 
there  is  a  potential  to  identify  more  risk 
than  may  have  been  found  using 
existing  practices. 

OPS  plans  to  select  companies  for 
demonstration  projects  with  a 
demonstrated  commitment  (1)  to  work 
in  partnership  to  evaluate  merits  of  risk 
management  processes  and  technologies 
and  (2)  to  develop  risk  management  as 
an  integral  part  of  company  day-to-day 
business  practices,  at  least  related  to  the 
demonstration  project.  The  selection 
criteria  favors  projects  showing 
potential  for  more  comprehensive  risk 
management  applications.  All 
participants  will  be  focused  on 
improving  safety  and  environmental 
results,  prioritizing  resources  more 
effectively,  and  enhancing  the  ability  of 
government  and  industry  to  effect 
positive  outcomes.  OPS  will  have  clear 
profiles  of  its  assessment  of  pipeline 
integrity  before  and  after  the 
demonstration  program.  At  the  program 
conclusion.  OPS  fully  expects  to  have  a 
better  understanding  of  individual 
pipeline  risks  and  to  be  in  a  better 
position  to  evaluate  risk  control  options. 

Finally.  OPS  expects  risk  management 
to  be  able  to  provide  better 
accountability  for  safety  and 
environmental  protection,  and  a  better 
basis  to  communicate  with  the  public. 
To  assure  that  safety  and  environmental 
protection  improve.  OPS  will  measure 
local,  project-specific  data  such  as 
current  physical  data,  new  test  data, 
comparison  with  similar  segments, 
outcomes  from  risk  control  actions, 
precursor  or  "anticipative"  event 
measures,  level  of  risk  awareness, 
history  of  service  interruptions  and 
incident  data.  OPS  also  expects  to 
measure  improvements  in 
communications,  understanding,  and 
resulting  increased  ability  of 
government  and  industry  to  effect 
desired  safety  and  environmental 
project  outcomes.  OPS  and  operators 
participating  in  the  Demonstration 
Program  will  report  to  the  public 
periodically  during  the  four  year  period. 

OPS  will  be  accepting  into  the 
Demonstration  Program  those  projects, 
as  proposed  or  ultimately  negotiated, 
that  are  expected  to  achieve  superior 
public  safety  and  environmental 
protection  than  is  currently  being 
achieved  through  regulatory 
compliance.  Because  of  the  nature  of  the 
risk  management  process,  OPS  believes 
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that  operators  choosing  to  participate 
will  be  able  to  propose  projects 
demonstrating  such  protection. 
Each  demonstration  project  is 
expected  to  have  a  four-year  duration. 
Participation  in  risk  management 
demonstrations  will  be  voluntary  and 
subject  to  OPS  approval  based  on 
criteria  set  forth  later  in  this  notice. 
Eligibility  for  the  demonstration  projects 
beginning  in  1997  is  limited  to  interstate 
natural  gas  transmission  and  hazardous 
liquid  pipeline  companies.  RSPA  may 
later  broaden  eligibility  to  include 
distribution  and  other  intrastate 
operators. 

n.  Activities  Presently  Underway  and 
Next  Steps 

The  December  20, 1995.  Federal 
Register  notice  gave  the  background  for 
OPS's. consideration  of  company- 
specific  risk  management  projects  as  an 
alternative  to  the  existing  regulations. 
The  notice  described  many  of  the  safety, 
environmental,  legislative,  technical, 
public  perception,  and  economic  factors 
driving  government,  corporate,  and 
public  interest  in  risk  management. 

Since  E)ecember  1995.  OPS  has  been 
working  with  "joint  risk  management 
quality  teams"  (JRAQT)  composed  of 
representatives  of  state  pip>eline 
regulatory  agencies,  the  oil  and  gas 
industries,  and  local  public  safety  and 
environmental  representatives  to 
develop  the  five  primary  components  of 
the  Pipeline  Risk  Management 
Demonstration  Program.  These 
components  include  the  Interim  Risk 
Management  Program  Standard,  the 
guidance  for  assessing  risk  management 
as  a  regulatory  alternative  using  general 
industry  data,  the  training  protocols  for 
instructing  government  and  corporate 
participants  about  their  new  roles  under 
risk  management,  a  plan  for  productive 
communication  between  all  participants 
and  the  public,  and  the  regulatory 
framework  presented  in  this  notice.  The 
standard  and  the  regulatory  framework 
are  now  ready  for  public  comment.  The 
guidance  for  assessing  risk  management 
as  a  regulatory  alternative  will  be  ready 
forpublic  comment  in  November. 

Tne  Interim  Risk  Management 
Program  Standard  will  serve  as  a 
common  ground  upon  which  the 
pipeline  industry  can  develop  and 
refine  effective  risk  management 
demonstration  projects  that  regulators 
can  approve  and  monitor.  It  defines 
certain  elements  that  all  programs 
should  contain,  but  allows  flexibility  to 
each  company  to  customize  its  project 
to  fit  its  particular  needs  and  corporate 
practices,  and  allows  projects  to  evolve 
as  experience  is  gained.  The  standard 
will  also  provide  companies  guidance 


for  selecting  performance  measures  to 
ensure  that  safety  and  environmental 
protection  are  safeguarded  in 
demonstration  projects.  Directions  for 
obtaining  and  commenting  on  the 
standard  are  at  the  front  of  this  notice. 

The  regulatory  framework  component 
presented  in  this  notice  guides  pipeline 
companies  in  how  they  can  gain  OPS 
approval  of  their  risk  management 
projects  and  describes  how  OPS  would 
monitor  the  plans.  The  framework 
presented  here  will  guide  the 
demonstration  projects  that  begin  in 
1997.  The  experience  gained  from  the 
demonstration  projects  will  help  OPS  to 
later  develop  a  permanent  procedure  for 
approving  risk  management  projects,  if 
risk  management  proves  to  bie  a  viable 
regulatory  alternative.  Directions  for 
public  comment  on  the  regulatory 
framework  are  also  at  the  fit>nt  of  this 
notice. 

To  help  ensure  that  the 
Demonstration  Program  components 
provide  the  flexibility  to  fairly  and 
consistently  evaluate  and  support  actual 
risk  management  projects,  OPS  has  been 
conducting  a  series  of  meetings  with 
individual  operators  since  August  1996. 
The  topics  of  discussion  include  risk 
management  projects  the  operator  has  in 
place  or  under  consideration  and 
criteria  OPS  might  use  to  evaluate  them. 
During  the  meetings,  operators  also 
learn  about  and  comment  on  the 
Demonstration  Program  components 
under  development.  Companies 
interested  in  such  a  meeting  should  see 
the  front  of  this  notice  for  contact 
information. 

OPS  has  held  two  public  meetings  on 
risk  management  demonstration  projects 
and  will  hold  a  third  on  Tuesday, 
January  28,  1997,  in  New  Orleans. 
Louisiana  (see  the  front  of  this  notice  for 
scheduling  and  lodging  information).  At 
that  meeting,  OPS  and  the  JRAQT  will 
present  the  Interim  Risk  Management 
Program  Standard  that  operators  will 
use  during  the  demonstration  projects. 
OPS  will  also  present  prototype  risk 
management  projects  to  illustrate  the 
docimientation  needed  and  the  types  of 
issues  to  be  addressed  during  project 
review,  approval  and  monitoring.  After 
the  meeting,  OPS  will  publish  a  Federal 
Register  notice  to  begin  the  project 
approval  process  described  in  Section 
IV  of  this  notice.  Between  now  and  the 
January  meeting,  OPS  will  continue  to 
refine  the  Demonstration  Program 
components  based  on  public  comment 
on  this  notice,  meetings  with  individual 
operators,  national  public, 
environmental  and  other  interested 
organizations,  and  continued  interaction 
with  industry  and  the  States  through  the 
JRAQT  teams. 


in.  Riric  Management  Demonstration 
Proietrt  ObfectiTes  and  PoUcies 

The  objectives  of  the  Pipeline  Risk 
Management  Demonstration  Program, 
which  stem  from  the  statutory 
requirements  and  the  Presidential 
directive,  are  to  accomplish  the 
following: 

•  To  show  that  more  effective 
allocation  of  resources  can  result  in 
improved  safety  and  environmental 
protection  over  what  is  presently 
achieved  through  regulatory 
compliance. 

•  To  address  risks  not  addressed  by 
regulations  by  capitalizing  on  features 
inherent  to  the  risk  management 
process,  such  as  improved  quaUty  and 
integration  of  safety  data  and.  as  a 
result,  more  comprehensive  assessment 
of  threats. 

•  To  systematically  test  risk 
management  as  a  regulatory  alternative 
through  objective  evaluation  under  a 
broad  range  of  conditions. 

•  To  establish  a  common  framework 
for  productive  communication  with 
public  safety  officials  and  the  public, 
and  for  getting  meaningful  public  input 
into  the  risk  management  process. 

•  To  develop  and  apply  new  risk 
assessment  models,  processes  and 
technologies. 

OPS  believes  that  the  following 
elements  need  to  be  structured  into  the 
Demonstration  Program: 

(1)  Operators  participating  in  the 
Pipeline  Risk  Management 
Demonstration  Program  will  need  to 
provide  sufficient  data  and  background 
information  to  enable  OPS  to  determine 
whether  risk  management  is  an  effective 
regulatory  alternative  that  provides 
superior  safety  and  environmental 
protection. 

Implicit  in  a  company's  participation 
in  the  Demonstration  Program  should  be 
the  commitment  to  work  in  partnership 
with  OPS  to  determine  whether  and 
how  risk  management  might  become  a 
permanent  feature  of  the  Federal 
pipeline  safety  program.  OPS  will  ask 
for  evidence  that  risk  management,  as  it 
relates  to  the  proposed  demonstration 
project,  is  or  will  be  developed  and 
implemented  as  an  integral  part  of  the 
day-to-day  business  practices  of  the 
company.  OPS  will  also  periodically  ask 
companies  for  suggested  refinements  to 
the  primary  program  components. 

In  keeping  with  the  Interim  Risk 
Management  Program  Standard,  the 
operator  must  identify  project -spjecific 
performance  measures  that  demonstrate 
the  effectiveness  of  the  risk -control 
decisions  being  made.  During  the 
project  approval  process,  OPS  will 
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detennine  whether  these  local  proiect- 
specific  performance  measures  appear 
appropriate  and  adequate.  Throughout  a 
demonstration  project,  the  operator  will 
evaluate  local  and  broader  program 
measures  and  ensure  that  the 
performance  measures  are  appropriate 
and  adequate.  The  operator  would 
periodically  report  on  these  project- 
specific  performance  measurements  to 
OPS. 

OPS  is  developing  guidance  for 
additional  more  general  measures 
operators  would  report  during  the  four- 
year  demonstration  period  to  enable 
OPS  to  determine  the  effectiveness  of 
risk  management  as  a  regulatory 
alternative.  These  measures  will  help 
OPS  answer  the  following  questions: 

•  Does  risk  management  result  in  a 
greater  safety,  environmental  protection, 
and  service  reliability  than  would 
otherwise  be  achieved  through 
compliance  with  the  safety  regulations? 

•  Are  resources  being  belter 
prioritized  and  more  effectively  applied 
under  risk  management? 

•  Has  agency  and  industry 
involvement  in  the  discussion  of  risks 
and  risk  control  options,  and  the  agency 
and  industry's  ability  to  impact  desired 
outcomes,  increased  under  risk 
management? 

(21  Operators  will  be  allowed  to 
reallocate  resources  geographically,  as 
long  as  safety  is  adequately  safeguarded 
at  each  location  along  a  demonstration 
site 

OPS  will  allow  operators  the 
flexibility  in  a  risk  management 
demonstration  projec-t  to  reallocate 
safety  resources  across  several  pipeline 
segments.  An  operator  may  substitute 
one  or  more  activities  for  others,  or  do 
away  with  redundant  activities 
altogether,  as  long  as  the  basic  safety 
and  environmental  protection  along  the 
pipeline  is  safeguarded  at  each  point. 
However,  it  is  still  expected  that  the 
overall  demonstration  proje<.1 
performance  will  result  in  superior 
safety  and  environmental  protection. 

(31  OPS  wtJI  consider  approving 
demonstration  pru/ects  of  various 
scopes  and  complexities 

The  scope  of  a  risk  management 
demonstration  projet.1  may  be  an  entire 
pipeline  system  and  all  safety  activities, 
or  may  be  focused  on  parts  of  a  system 
and  specific  activities 

Since  operators  have  different  levels 
of  experience  with,  and  confidence  in. 
risk  management,  OPS  expeils  some 
proposals  to  begin  with  approaches  that 
are  limited  in  scope  Thnrvfore.  an 
operator  may  propose  a  pha.sed  entry 
into  a  demonstration  projet.t. 


broadening  the  scope  of  the  project  as 
experience  is  gained,  [hiring  the  project 
approval  process,  OPS  will  favor 
projects  showing  a  potential  for 
expansion  and  more  comprehensive 
application  of  risk  management.  OPS 
expects  to  work  with  companies  to 
develop  a  profile  which  compares  the 
demonstration  site  to  the  rest  of  the 
pipeline. 

OPS  recognizes  that  significant 
benefits  can  accrue  from  even  the  less 
sophisticated  applications  of  risk 
management.  Because  no  single  risk 
management  approach  will  be 
universally  appropriate  for  every 
situation.  OPS  is  looking  for  those  that 
match  the  level  of  risk  management 
with  the  complexity  of  the  risks  being 
managed.  However,  any  operator  who 
participates  in  the  Demonstration 
Program  must  have  in  place  the  program 
elements  defined  in  the  Interim  Risk 
Management  Program  Standard.  The 
program  elements  provide  the  structure 
for  the  limited  scope  proposal. 

When  an  operator  proposes  risk 
control  alternatives  to  implement  during 
a  demonstration  project,  the  operator 
should  demonstrate  a  knowleage  and 
understanding  of  the  range  of  risks 
along  the  demonstration  site  and  show 
that  it  has  considered  significant  failure 
modes.  An  operator  may  draw  on 
corporate  experience,  skills,  and 
available  documentation  to  support  the 
proposed  alternatives. 

(4)  OPS  considers  an  operator's 
compliance  with  the  provisions  of  an 
OPS-approved  risk  management  project 
to  be  an  equivalent  and  acceptable 
alternative  to  compliance  with  the 
regulations. 

OPS  considers  the  provisions  of  an 
approved  risk  management  project  to  be 
a  regulatory  commitment.  The  terms 
and  conditions  of  the  project  will  be 
incorporated  into  an  order  that  is 
subject  to  enforcement  authority.  By  this 
order,  an  operator  conducting  risk 
management  activities  in  an  approved 
project  will  be  exempt  from  regulations 
corresponding  to  the  stated  scof>e  of  the 
project,  but  will  be  required  to  comply 
with  the  provisions  of  the  project.  An 
operator  not  complying  with  the 
provisions  of  its  OPS-approved  project 
will  be  subject  to  the  same  civil 
penalties  administered  under  existing 
regulations. 

OPS  has  the  authority  to  exempt,  by 
order,  an  owner  or  operator 
participating  in  a  risk  management 
demonstration  project  from  all  or  a 
portion  of  the  regulatory  requirements, 
and  from  any  new  regulations,  applying 
to  the  covered  pipeline  facility.  OPS 
could  issue  orders  exempting 


participating  operators  from  any  but  the 
reporting  requirements  in  49  CFR  Parts 
192  or  195,  but  expects  that  the  projects 
approved  in  1997  will  require 
exemptions  from  only  one  or  a  portion 
of  the  regulations. 

When  the  project  concludes  at  the  end 
of  four  years,  or  if  it  is  terminated 
eerUer,  consideration  will  be  given  to 
installations  or  facility  modifications 
made  during  the  demonstration  project 
that  conflict  with  existing  or  future 
regulatory  actions.  Actions  taken  by  the 
operator  in  good  faith  in  an  approved 
risk  management  project  could  be 
"grandtsthered"  and  exempt  from  future 
regulatory  compliance,  provided  safety 
and  environmental  protection  are  not 
compromised. 

(5)  The  Operator  Is  Responsible  for 
Active  Communication  With  State  and 
Local  Officials  Regarding  Risk 
Manogement.  OPS  Will  Ensure  That 
Such  Communication  Is  Part  of  the 
Operator's  Demonstration  Project  Plan 
and  That  the  Communication  Is  Carried 
Out. 

OPS  sees  potential  for  risk 
management  to  provide  better 
accountability  to  the  public  for  safety 
and  environmental  programs.  OPS  is 
beginning  to  explore  appropriate 
strategies  for  productive  commimication 
with  public  safety  officials  and  the 
public,  and  for  getting  meaningful 
public  input  into  the  risk  management 
process.  Similarly,  OPS  reaUzes  the 
importance  of  training  and  other 
information  exchange  in  supporting  the 
institutional  change  that  would  occxir 
under  risk  management. 

Companies  must  estabUsh  appropriate 
dialogue  with  state  and  local  public 
safety  and  environment  officials.  At  a 
minimum,  these  public  officials  should 
be  awara  that  a  risk  management 
demonstration  project  is  underway  on 
the  pipeline,  that  OPS  is  monitoring  the 
project,  and  who  functions  as  a  point- 
of-contact.  Such  a  dialogue  would 
enable  local  officials  to  reassure  the 
public  that  an  appropriate  regulatory 
presence  is  in  place  and  how  the  overall 
safety  and  environmental  protection  are 
enhanced  by  risk  management.  OPS  will 
discuss  external  communications  with 
the  operator  during  a  consultation  prior 
to  formal  application. 

rv.  Process  for  Selecting  Proiects 

OPS  is  providing  the  following  as 
guidance  for  operatore  to  seek  approval 
of  their  risk  management  demonstration 
projects.  OPS  plans  to  formally  solicit 
ojjerators  to  voluntarily  participate  in 
the  risk  management  demonstration 
projects  via  a  Federal  Register  Notice  in 
first  quarter  1997.  That  notice  will  give 


Federal  Regiater  /  Vol.  61,  No.  222  /  Friday,  November  15,  1996  /  Notices 58609 


target  dates  for  the  various  steps 
described  below. 

(1)  Letter  of  Intent 

Operators  would  notify  OPS  of 
interest  in  participating  in  a 
demonstration  project,  and  OPS  would 
screen  operators  to  ensure  that  only 
companies  whose  demonstration  project 
concepts  have  a  reasonable  likelihood  of 
being  approved  expend  the  resources  to 
develop  formal  applications.  OPS  will 
screen  Letters  of  Intent  to  identify  no 
more  than  ten  projects  as  candidates  for 
selection  in  the  Demonstration  Program. 
Ten  is  the  maximum  number  OPS  can 
reasonably  expect  to  evaluate  and,  if 
selected,  to  monitor.  OPS  would  accept 
Lettere  of  Intent  during  a  60-day 
window  in  early  1997.  A  Letter  of  Intent 
is  an  expression  of  a  company's  interest, 
but  does  not  obligate  a  company  to 
participate  in  a  demonstration. 

OPS  would  require  that  a 
demonstration  project  cover  any  part  or 
all  of  a  pipeline  system  that  is  covered 
by  either  49  CFR  Part  192  or  195.  is 
under  federal  overeight  or  oversight  by 
a  participating  interatate  agent,  and  is 
currently  in  operation  or  imder 
convereion  to  service.  Operatore  should 
commit  to  a  project  duration  of  at  least 
four  yeare,  and  provide  evidence  that 
they  will  address  all  considerations 
raised  in  the  Interim  Risk  Management 
Program  Standard.  This  includes 
providing  a  description  of  the  means  by 
which  the  company  would 
communicate  with  local  officials 
regarding  its  demonstration  project. 

OPS  would  like  to  choose  operators 
who  provide  evidence  of  consistent 
corporate  commitment  to  risk 
management.  This  could  be 
demonstrated  by  a  corporate  officer, 
who  controls  the  resource  allocation  for 
the  demonstration  project  and 
competing  operations,  signing  the  Letter 
of  Intent. 

The  Letter  of  Intent  would  include  a 
general  discussion  of  risk  management 
principles  as  part  of  a  company's 
operating  philosophy.  To  provide  OPS 
adequate  data  to  choose  a  diverse  set  of 
demonstration  projects,  the  Letter 
would  provide  a  brief  system  profile  of 
the  pipeline,  including  product(s) 
transported,  pipeline  age  and  0{>erating 
history,  types  of  population 
distributions  and  geographic  conditions 
in  proximity  of  the  pipeline,  and  any 
other  fieatures  the  operator  thinks  are 
notable.  The  Letter  would  also  describe 
the  scope  of  the  project  as  defined  per 
the  Interim  Risk  Management  Program 
Standard  and  any  new  technologies  and 
processes  to  be  develop)ed  or  deployed 
during  the  demonstration  phase. 


In  making  its  choice.  OPS  would 
consider  those  operatore  who  have  clear 
records  of  safety  and  envirormiental 
compliance,  based  on  OPS  records  and 
consultation  with  other  interested 
agencies.  OPS  will  also  limit  selection 
to  projects  which  would  achieve 
superior  safety  and  environmental 
protection.  Operatore  should  have 
completed  any  OPS-initiated  corrective 
actions. 

OPS  will  publish  for  public  comment 
a  Federal  Register  notice  describing 
proposals  of  selected  companies  and  the 
demonstration  sites  under 
consideration.  OPS  will  also  follow 
through  with  national  public, 
environmental  and  other  interested 
organizations  about  the  sites  under 
consideration  so  that  local  officials  can 
be  notified  and  informed. 

(2)  Consultation 

OPS  would  invite  each  operator 
submitting  a  promising  Letter  of  Intent 
to  a  consultation  vvithii»60  days  of 
receipt  of  the  Letter  of  Intent.  The 
purpose  of  the  consultation  would  be  to 
familiarize  OPS  and  affected  States  with 
specific  aspects  of  an  operator's  risk 
management  project  concept,  to  provide 
guidance  to  the  operator  on  what 
refinements  (if  any)  are  needed  for  OPS 
to  approve  the  concept  as  a 
demonstration  project,  to  enable 
regulatore  to  plan  Uie  expected  level  of 
monitoring  based  on  the  company's  own 
audit  process,  and  to  enable  regulatore 
and  the  operator  to  agree  on  the  roles 
and  responsibilities  of  each  throughout 
the  project  duration.  OPS  intends  that 
the  consultation  begin  a  negotiation 
process  that  results  in  a  demonstration 
project  that  OPS  could  approve. 

OPS  will  provide  notincation  that 
encourages  local  officials  and  the  public 
with  questions  about  demonstration 
projects  to  raise  them  with  state 
pipeline  safety  officials  who  can  raise 
them  in  the  consultation  process. 

OPS  would  constitute  a  Project 
Review  Team  (PRT)  to  consult  with  the 
operator,  keep  abreast  of  any  subsequent 
discussions,  and  provide  technical 
input  on  whether  a  demonstration 
project  could  be  approved.  OPS  would 
customize  the  make-up  of  each  PRT  to 
the  company  and  project.  The  PRT 
membere"  roles  would  be  defined  in 
OPS-developed  protocols,  designed  to 
ensure  rigorous  yet  fair  and  consistent 
treatment  of  all  operators  throughout 
plan  negotiation,  approval,  and 
monitoring.  The  mix  of  states  and  OPS 
regional  personnel  on  the  PRTs,  as  well 
as  any  outside  technical  expertise 
consulted,  would  vary  from  project  to 
project  depending  on  the 
demonstration's  technical  focus  and 


geographic  location.  Some  of  the  same 
OPS  headquartere  staff  would  be  on  all 
PRTs  to  ensure  consistent  application  of 
policy  throughout  the  project  and  to 
follow  all  issues  raised  during  the 
consultations  to  their  resolution. 

The  consultation  would  focus  on  the 
design,  operations,  and  maintenance 
practices  that  would  replace  practices 
required  by  49  CFR  Part  192  or  195,  and 
that  would  achieve  superior  overall 
safety  and  environmental  protection. 
The  operator  would  provide  the 
rationale  for  these  risk  control 
alternatives  by  generally  describing  the 
specific  risk  management  models, 
processes,  and  sources  of  data 
supporting  their  selection. 

Other  consultation  discussion  topics 
would  include  the  program  goals,  me 
project  scope  defined  per  the  Interim 
Risk  Management  Program  Standard, 
the  project-specific  p>erformance 
measures,  the  operator's  auditing  plan, 
a  plan  for  OPS  audits,  proprietary 
issues,  provisions  for  public 
communication,  and  the  outline  for  a 
work  plan  including  benchmarks,  risk 
assessment  processes,  new  technologies 
applied,  points-of-disclosure,  and 
mechanisms  for  monitoring  and 
refinement. 

(3)  Formal  Application  and  Approval 

An  operator  would  submit  an 
application  formally  indicating  its 
intent  to  enter  into  a  risk  management 
demonstration  project.  Consistent  with   ' 
the  program  standard's  intent  for  an 
efficient  information  flow  among 
appropriate  stakeholdere,  a  summary  of 
this  formal  application  would  be 
published  in  the  Federal  Register,  and 
the  application  itself  would  be  made 
available  for  review  and  comment  in  the 
docket.  OPS  will  again  communicate 
with  national  public,  environmental  and 
other  interested  organizations  about  the 
sites  in  which  we  intend  to  approve 
demonstration  projects  so  that  local 
officials  can  be  notified  and  informed. 

The  formal  application,  including  a 
detailed  work  plan,  would  document 
operator/PRT  resolution  of  issues  raised 
during  the  consultation  and  any 
subsequent  discussions.  It  would  also 
provide  assurance  of  a  corporate 
commitment  to  implement  the  project  in 
accordance  with  the  operator's  risk 
management  application.  Other  issues 
may  be  included  at  the  operator's 
discretion,  such  as  how  to  return  to 
compliance  with  the  regulations  should 
a  demonstration  be  terminated. 

OPS  would  review  the  application 
and  comments,  and  decide  whether  to  ~ 
approve  the  project.  If  OPS  decides  to 
approve  the  project,  OPS  would  issue 
the  operator  a  written  order.  The  order. 
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in  addition  to  exempting  an  operator 
from  the  applicability  of  sf)ecified 
pipeline  safety  regulatory  requirements 
for  the  period  of  the  demonstration, 
would  set  forth  the  terms  and 
conditions  for  the  operator's 
participation  in  the  demonstration 
project.  The  order  would  be  enforceable. 

141  Implementation 

A  risk  management  project  would 
start  as  soon  as  OPS  approves  the  formal 
application  and  work  plan,  issues  the 
order,  and  notifies  the  public  through 
the  Federal  Register  that  the  order  is  in 
effect.  Regulators  and  operators  would 
monitor  risk  management 
demonstration  projecis  for  compliance 
with  the  order.  OPS  would  provide  each 
participating  operator  with  a  plan 
describing  the  regulators"  expected 
level  of  effort  in  monitoring  the 
demonstration,  including  the  type  of 
audits,  their  frequency,  the  participants, 
the  audit  scope,  and  the  operator's 
means  of  addressing  those  aspects  of  the 
demonstration  site  remaining  in 
compliance  with  the  regulations,  but 
this  plan  would  not  limit  OPS's 
statutory  authority  to  inspect  a  pipeline 
facility  during  the  period  of  the 
demonstration.  Planned  OPS  audits 
would  coincide  with  the  operator's  data 
taking  at  key  decision  points,  such  as 
when  the  operator  evaluates  the 
effectiveness  of  safety  activities  or 
considers  modifying  safety  activities. 

An  operator  would  notify  OPS  of  any 
intent  to  make  substantive 
modifications  to  the  risk  management 
project  once  a  demon.stration  is 
underway  The  PRT  may  reconvene  to 
renegotiate  project  approval  or  to 
resolve  other  significant  i.ssues. 
Provisions  will  be  made  for  public 
review  and  comment  on  renegotiated 
proje<:ts. 

OPS  could,  through  appropriate 
administrative  action,  address  any 
unsafe  conditions  that  arise  during  the 
demonstration  period  to  ensure  that 
such  conditions  are  quickly  addressed. 
OPS  would  also  administer  civil 
penalties  within  the  provisions  of  the 
exi.sting  regulations  for  operators  not 
complying  with  the  order. 

t5)  Tprmmntion 

OPS  intends  that.  wh«r«  a  risk 
management  demonstration  proje<:t  is 
determined  to  have  been  successful,  the 
operator  could,  in  lieu  of  switching  to 
compliance  with  the  regulations, 
continue  to  exen;ise  risk  management 
on  that  part  of  the  system  that  was 
covered  by  the  demonstration.  Howevf.T. 
this  determination  could  not  be  made 
until  the  end  of  the  demonstration 
(>eriod.  LIpon  conclusion  of  the  project. 


or  if  it  is  terminated  earlier, 
consideration  would  be  given  to 
installations  or  facility  rnodifications 
made  during  the  demonstration  project 
that  conflict  with  future  regulatory 
actions. 

OPS  may  consider  terminating  a 
demonstration  project  if: 

(i)  The  operator  requests  termination 
due  to  changed  circumstances; 

(ii)  The  operator  does  not  comply 
with  the  terms  and  conditions  of  the 
approved  risk  management  project: 

(iii)  Safety  has  been  compromised:  or 

(iv)  OPS  and  the  of>erator  fail  to  agree 
on  a  substantive  modification  to  a  risk 
management  project. 

V.  Summary  of  Means  of  Achieving 
Meaningful  Public  and  Community 
involTement 

OPS  is  providing  numerous 
opportunities  for  public  participation  in 
the  design  and  implementation  of  the 
Pipeline  Risk  Management 
Demonstration  I^ogram.  One  of  OPS's 
objectives  for  the  demonstrations  is  to 
establish  a  common  framework  for 
productive  communication  with  public 
safety  officials  and  the  public,  and  for 
getting  meaningful  public  input  into  the 
risk  management  process.  OPS  believes 
meaningful  public  input  is  essential  if 
the  demonstrations  are  to  be  successful. 

The  public  was  invited  to  comment 
on  early  regulatory  framework  concepts 
via  Federal  Register  notices  published 
in  60  FR  49040.  September  21,  1995, 
and  60  FR  65725.  December  20.  1995. 
OPS  is  soliciting  public  comment  on  the 
latest  framework  concepts  via  this 
notice.  In  addition  to  the  notices,  OPS 
has  held  two  public  meetings  in 
preparation  for  the  demonstrations  and 
has  scheduled  a  third  for  (anuary  28, 
1997.  in  New  Orleans.  LA.  The  previous 
public  meetings  were  held  on  November 
7.  1995.  in  McLean.  Virginia,  and  on 
April  14-15,  1996.  in  Houston.  TX.  At 
the  third  meeting.  OPS  plans  to  present 
the  final  framework  and  supporting 
documents,  and  to  demonstrate  the 
review  and  approval  process  using 
prototype  risk  management  projects. 

This  notice  directs  interested 
members  of  the  public  to  the  docket,  to 
the  American  Petroleum  Institute  (API), 
or  to  a  website  to  obtain  and  comment 
on  the  latest  draft  of  the  Interim  Risk 
Management  Program  Standard.  The 
standard  describes  the  elements  that 
OPS.  its  state  partners,  and  industry 
agree  must  be  common  to  all 
demonstration  projects.  One 
requirement  is  an  external 
communications  element,  in  which 
regulator  and  other  stakeholder  interests 
and  concerns  are  understood,  and 
program  goals  and  results  are 


communicated  to  and  discussed  with 
the  public,  as  well  as  Federal,  state,  and 
local  regulators,  and  other  stakeholders 
as  appropriate.  The  docket  associated 
with  this  notice  will  have  available  for 
review  any  comments  received  on  the 
standard  and  on  the  regulatory 
framework. 

This  notice  also  describes  the 
numerous  opportimities  OPS  is  offering 
the  public  for  comment  during  the 
demonstration  review  and  approval 
process.  Before  formal  applications  are 
due,  OPS  will  publish  for  public 
comment  a  Federal  Register  notice 
describing  the  demonstration  projects 
under  consideration  and  each 
company's  concept  for  communicating 
with  local  safety  officials  should  OPS 
approve  its  demonstration  project.  The 
public  will  be  noticed  again  once  the 
formal  application  is  received  and 
approval  is  imminent.  At  this  time,  a 
summary  of  the  formal  application  will 
be  published  in  the  Federal  Register, 
and  the  application  itself  will  he  made 
available  for  review  and  comment 
through  the  docket.  At  each  opportunity 
for  notice  in  the  Federal  Register,  OPS 
will  communicate  with  national  public, 
environmental  and  other  interested 
oi^anizations  about  the  sites  under 
consideration  so  that  local  officials  can 
be  notified  and  informed  about  planned 
pro-am  activities. 

Affected  states  will  be  a  part  of  the 
Project  Review  Team  (PRT) 
recommending  whether  or  not  OPS 
should  approve  a  demonstration  project. 
OPS  will  provide  notiRcation  that 
encourages  local  officials  and  the  public 
with  questions  about  demonstration 
projects  to  raise  them  with  state 
pi(>eline  safety  officials  who  can  raise 
them  with  the  PRT. 

OPS  and  industry's  communications 
effort  focusing  on  public  and 
environmental  officials  and  other 
interested  organization  representatives 
is  intended  to  provide  these  officials 
with  adequate  information  to  reassure 
the  public  that  an  appropriate  regulatory 
presence  is  in  place  during  the 
demonstrations,  and  to  describe  how 
safety  and  environmental  protection 
will  be  enhanced  by  risk  management. 
OPS  would  appreciate  comments  on 
whether  these  mechanisms  are  adequate 
to  ensure  public  and  community 
involvement,  and  if  not,  what  OPS  and 
operators  choosing  to  participate  in  the 
demonstration  projects  can  do  to 
achieve  such  involvement. 

VI.  Report  to  Congress 

By  March  31,  2000.  OPS  will  submit 
a  Report  to  Congress  on  the  results  of 
the  demonstration  projects,  evaluating 
how  effectively  safety,  environmental 
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protection,  and  reliabiUty  have  been 
improved  by  participating  operators,  the 
feasibility  of  risk  management  in 
general,  and  recommending  whether 
and  in  what  form  risk  management 
should  be  incorporated  into  the  Federal 
pipeline  safety  program  on  a  permanent 
basis. 

Issued  in  Washington,  DC,  on  November  8, 
1996. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  96-29367  Filed  11-14-96: 8:45  am] 

HLUNG  OODI  4t10-«-P 


Surface  Transportation  Board 
[8TB  Finanoa  Doctot  No.  33220] 

CSX  Corporation  and  CSX> 
Transportation,  Inc.— Control  and 
Merger— Conrail  Inc.  and  Consolktatad 
Rail  Corporation 

AGENCY:  Siuface  Transportation  Board. 
ACTION:  Decision.  No.  3;  notice  of 
proposed  procedural  schedule. 

SUMMARY:  The  Board  invites  comments 
from  interested  persons  on  a  proposed 
procedural  schedule. 
DATES:  Written  comments  on  the 
proposed  schedule  must  be  filed  with 
the  Board  no  later  than  December  6, 
1996.  Applicants'  reply  is  due  by 
December  16. 1996. 

ADDRESSES:  An  original  and  25  copies  of 
all  documents  must  refer  to  STB 
Finance  Docket  No.  33220  and  must  be 
sent  to  the  Office  of  the  Secretary,  Case 
Control  Branch.  ATTN:  STB  Finance 
Docket  No.  33220,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  NW.,  Washington,  DC  20423.1 
In  addition,  one  copy  of  all  documents 
in  this  proceeding  must  be  sent  to  each 
of  the  applicants'  representatives:  (1) 
Dennis  G.  Lyons,  Esq.,  Arnold  &  Porter, 
555  12th  Street,  NW.,  Washington.  DC 
20004-1202;  and  (2)  Paul  A. 
Cunningham.  Esq.,  Harkins 
Cunningham.  Suite  600, 1300 


'  In  addition  to  submitting  an  original  and  25 
copies  of  all  documents  filed  with  the  Board,  the 
parties  are  encouraged  to  submit  all  pleadings  and 
attachments  as  computer  data  contained  on  a  3.S- 
inch  floppy  diskette  which  is  formatted  for 
WordPerfect  S.l  (or  formatted  so  that  it  can  be 
converted  into  WordPerfect  5.1)  and  is  clearly 
labeled  with  tlie  identification  acronym  and 
number  of  the  pleading  contained  on  the  diskette 
(49  CFR  1180.4(2)1.  The  computer  data  contained 
on  the  computer  diskettes  submitted  will  be  sub}ect 
to  the  protective  order  entered  in  Decision  No.  1, 
served  on  October  25, 1996.  in  this  proceeding,  and 
is  for  the  exclusive  use  of  Board  employees 
reviewing  substantive  matters  in  this  proceeding. 
The  flexibility  provided  by  such  computer  file  data 
will  facilitate  expedited  review  by  the  Board  and  its 
Stan. 


Nineteenth  Street,  NW..  Washington,  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julia  M.  Farr.  (202)  927-5352.  ^TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  hi 
Decision  No.  2,  served  and  published  in 
the  Federal  Register  on  November  15, 
1996,  the  Board  issued  a  notice  to  the 
public  that,  pursuant  to  49  CFR 
1180.4(b),  CSX  Corporation  (CSXC). 
CSX  Transportation.  Inc.  (CSXT), 
Conrail  Inc.  (CRI),  and  Consolidated 
Rail  Corporation  (CRC)  ^  had  filed  on 
October  18, 1996.  a  notice  of  their  intent 
to  file  an  application  seeking  authority 
under  49  U.S.C.  11323-25  for  (1)  the 
acquisition  of  control  of  CRI  by  Green 
Acquisition  Corp.  (Acquisition),  a 
wholly  owned  subsidiary  of  CSXC;  (2) 
the  merger  of  CRI  into  Acquisition;  and 
(3)  the  resulting  common  control  of 
CSXT  and  CRI  and  CSXC.  The  Board 
found  this  to  be  a  major  transaction  as 
defined  in  49  CFR  part  1180.  Applicants 
intend  to  file  their  application  on  or 
before  March  1. 1997. 

Applicants  also  filed  on  October  18. 
1996,  a  petition  to  establish  a 
procedural  schedule  (CSX/CR-3). 
Applicants'  proposed  procedural 
schedule  is  as  follows: 

Applicants'  Proposed  Procedural 
Schedule 

F    Primary  application  and  related 
applications  filed. 

F+30    Board  notice  of  acceptance  of 
primary  application  and  related 
applications  published  in  the  Federal 
Register. 

F+45    Notification  of  intent  to 
participate  in  proceeding  due. 

F-f  60    Description  of  anticipated 
inconsistent  and  responsive 
applications  due;  petitions  for  waiver 
or  clarification  due  with  respect  to 
such  applications. 

F-«-120    Inconsistent  and  responsive 
applications  due.  All  comments, 
protests,  requests  for  conditions,  and 
any  other  opposition  evidence  and 
argimient  due.  Comments  by  U.S. 
Department  of  Justice  (DOJ)  and  U.S. 
Department  of  Transportation  (DOT) 
due. 

F+ 1 3  5    Notice  of  acceptance  (if 
required)  of  inconsistent  and 
responsive  applications  published  in 
the  Federal  Register. 

F+150    Response  to  inconsistent  and 
responsive  applications  due. 
Response  to  comments,  protests, 
requested  conditions,  and  other 


opposition  due.  Rdnittal  in  support  of 

primary  application  and  related 

applications  due. 
F+165    Rebuttal  in  support  of 

inconsistent  and  responsive 

applications  due. 
F-t-185    Briefs  due,  all  parties  (not  to 

exceed  50  pages). 
F-»-21S    Oral  argument  (at  Board's 

discretion). 
F+217    Voting  confierence. 
F-»-2S5     Date  of  service  of  final  decision. 

Under  applicants'  proposal, 
immediately  upon  each  evidentiary 
filing,  the  filing  party  shall  place  all 
documents  relevant  to  the  filing  (other 
than  documents  that  are  privileged  or 
otherwise  protected  frt>m  discovery)  in 
a  depository  open  to  all  parties,  and 
shall  make  its  witnesses  available  for 
discovwy  depositions.  Access  to 
documents  subject  to  the  protective 
order  shall  be  appropriately  restricted. 
Parties  seeking  discovery  depositions 
may  proceed  by  agreement.  Relevant 
excerpts  of  transcripts  will  be  received 
in  lieu  of  cross-examination,  unless 
cross-examination  is  needed  to  resolve 
material  issues  of  disputed  fact. 
Discovery  on  responsive  and 
inconsistent  applications  will  begin 
immediately  upon  their  filing.  The 
Administrative  Law  Judge  assigned  to 
this  proceeding  will  have  the  authority 
initially  to  resolve  any  discovery 
disputes.  3 

'The  proposed  schedule  is 
substantially  similar  to  that  adopted  in 
Union  Pacific  Corporation.  Union 
Pacific  Railroad  Company  and  Missouri 
Pacific  Railroad  Company— Control  and 
Merger — Southern  Pacific  Rail 
Corporation.  Southern  Pacific 
Transportation  Company,  St.  Louis 
Southwestern  Railway  Company,  SPCSL 
Corp.,  and  The  Denver  and  Rio  Grande 
Western  Railway  Company  (UP/SP), 
Finance  Docket  No.  32760  (see  Decision 
No.  6,  ICC  served  Oct.  19, 1995;  and 
Decision  No.  9,  ICC  served  Dec.  27, 
1995). 

Applicants'  proposal  is  the  first  major 
consolidation  transaction  presented  to 
the  Board  under  the  ICC  Termination 
Act  of  1995,  Pub.  L  104-88,  109  Stat. 
803  (ICCTA),  enacted  December  29, 
1995,  and  effective  January  1, 1996.  The 
Board  is  seeking  comments  from  the 
public  on  applicants'  proposed 
procedural  schedule,  as  modified  by  us 
below  to  adhere  more  closely  to  the 
provisions  of  ICCTA.  In  ICCTA, 


'CSXC  and  CSXT  are  referred  to  collectively  as 
CSX.  CRI  and  CRC  are  referred  to  collectively  as 
Conrail.  CSX  and  Conrail  are  referred  to  collectively 
as  "applicants." 


'As  we  stated  in  Decision  No.  2,  the  process  of 
assigning  an  AL)  to  this  proceeding  is  underway, 
and  we  will  leave  all  discovery  matters,  including 
the  adoption  of  any  guidelines  governing  discovery 
initially,  to  the  discretion  of  the  AL).  A  decision 
naming  that  judge  will  be  issued  as  soon  as 
possible. 


S8612 


Federal  Register  /  Vol.  61.  No.  222  /  Friday.  November  15.  1996  /  Notices 


Congrass  provided  pursuant  to  49  U.S.C. 
11325(b)  (smphasis  add(id|: 

(b)  If  thfl  •pplicxtion  invutvM  the  mermr 
or  contnil  of  two  or  mora  Clats  I  railruaos, 
as  defined  by  the  Board,  the  toliowing 
conditiuiu  tpply 

(1)  Written  comments  about  an  •pplication 
niay  be  filed  with  the  Board  within  45  days 
after  notice  of  the  application  is  published 
F  ♦  75  days  under  subsection  (a)  *  of  this 
section  Copies  of  such  comments  shall  be 
served  on  tne  Attorney  (^neral  and  Ihe 
5»ecretary  of  Transportation,  who  may  decide 
to  intervene  as  a  party  to  the  proceeding. 
That  decision  must  be  made  by  the  15th  day 
after  the  date  of  receipt  of  the  written 
comments,  and  if  the  decision  is  to  intervene, 
preliminary  conunents  about  the  application 
must  be  sent  to  the  Board  by  the  end  of  the 
15th  day  after  the  date  of  receipt  of  the 
written  comments  F  4-  90  days 

(21  The  Board  shall  require  that 
applications  inconsistent  with  an 
application,  notice  of  which  was  published 
under  subsection  (a)  of  this  section,  and 
applications  for  inclusion  in  the  transaction, 
be  filed  with  it  by  the  90th  day  after 
publication  of  notice  F  >^  120  days  under  that 
subsection. 

(3)  The  Board  must  conclude  evidentiary 
proceedings  by  the  end  of  1  year  after  the 
date  of  publication  of  notice  under 
subsection  (a)  of  this  section  The  Board  must 
issue  a  final  decision  by  the  90th  day  after 
the  date  on  which  it  concludes  the 
evidentiary  proceedings. 

Specifically,  we  propose  to  modify 
applicants'  proposed  schedule  to 
require  parties  intending;  to  file 
comment.^,  protests,  requests  for 
conditions,  and  any  other  opposition 
evidence  and  argument  to  file  their 
submissions  75  days  from  the  date  the 
application  is  filed  IF  *  75|  as  provided 
for  under  49  U.S.C.  11325(b)(1).  with 
comments  from  the  U.S.  Department  of 
Justice  (DOf)  and  the  U.S.  Department  of 
Transportation  (DOT)  due  90  days  from 
the  date  the  application  is  filed  |F  -f  90 
days!  as  provided  for  under  49  U.S.C. 
11325(b)(1).  If  these  due  dates  were  to 
be  established  for  comments  in  this 
proceeding,  responses  to  comments, 
protests,  requested  conditions,  and 
other  opposition,  and  also  rebuttal  in 
support  of  the  primary  application  and 
related  applications  would  be  due  30 
days  af^er  the  due  date  (i.e..  on  F  ■♦■  105 
for  responses  to  commenters  and  parties 
other  than  DO)  and  DOT;  and  on  day 
F  +  120  for  responses  to  DO)  and  DOT). 
We  propose  to  keep  inconsistent  and 
responsive  applications  due  120  days 
from  the  date  the  application  is  filed 
|F>  120  days)  as  provided  for  under  49 
use.  11325(b)(2).  Because  there  has 
not  been  a  major  merger  in  the  East 


since  the  early  1980s,  given  our  merger 
experience,  we  believe  it  would  be 
prudent  for  us  to  Csctor  in  some 
additional  time  to  accommodate 
possible  unique  issues  that  may  arise. 
We  propose  extending  applicants' 
proposed  procedural  schctdule  by  45 
days  allocated  as  follows:  (1)  Adding  5 
days  to  applicants'  proposed  [>eriod  of 
time  for  parties  to  prepare  their  briefs, 
so  that  briefs  would  be  due  on  F  •*■  190 
days;  (2)  adding  15  days  to  applicants' 
proposed  period  of  time  for  parties  to 
prepare  for  oral  argument,  so  that  oral 
argument  would  occur  on  F  ••■  235  days; 
(3)  adding  3  days  to  applicants' 
proposed  2-day  interval  between  the 
oral  argument  and  the  voting 
conference,  so  that  a  voting  conference 
would  occur  on  F  ♦  240  days;  and  (4) 
adding  22  days  to  applicants'  proposed 
period  of  time  after  the  voting 
conference  for  the  service  of  the  Board's 
final  decision  on  F-f  300  days.  In 
addition,  we  propose  requiring 
applicants  to  file  an  environmental 
report,  including  all  supporting 
documents,  no  later  than  30  days  prior 
to  the  filing  of  the  primary  application.' 

Proposed  Procedural  Schedule  as 
Modified  by  the  Board 

F-30    Environmental  report,  including 
all  supporting  documents  due. 

F    Primary  application  and  related 
applications  filed. 

F-»-30    Board  notice  of  acceptance  of 
primary  application  and  related 
applications  published  in  the  Federal 
Register. 

F-t-45     Notification  of  intent  to 
participate  in  proceeding  due. 

F-fBO    Description  of  anticipated 
inconsistent  and  responsive 
applications  due;  petitions  for  waiver 
or  clarification  due  with  respect  to 
such  applications. 

F+75     All  comments,  protests,  requests 
for  conditions,  and  any  other 
opposition  evidence  and  argument 
due. 

F*90    Comments  by  U.S.  Department  of 
Justice  (DOJ)  and  U.S.  Department  of 
Transportation  (DOT)  due. 

F-f  105     Responses  to  comments, 
protests,  requested  conditions,  and 
other  opposition  due.  Rebuttal  in 
support  of  primary  application  and 
related  applications  due  in  response 
to  filings  on  day  F-»-75. 

F't'120    Inconsistent  and  responsive 
applications  due.  Rebuttal  in  support 
of  primary  application  and  related 


applications  due  in  resfKinse  to  filings 

of  DOJ  and  DOT  on  day  F+90. 
F-fl35    Notice  of  acceptance  (if 

required)  of  inconsistent  and 

responsive  applications  published  in 

the  Federal  Regiater. 
F-fl50    Response  to  inconsistent  and 

respKjnsive  applications  due. 
F-f  165    Rebuttal  in  support  of 

inconsistent  and  responsive 

applications  due. 
F-flM    Briefs  due,  all  parties  (not  to 

exceed  50  |>ages). 
F-f  235    Oral  argument  (close  of  record). 
F-f240    Voting  conference. 
F-f  300    Date  of  service  of  final  decision. 

Applicants  are  proposing  that  any 
applications  for  authority  for,  or  for 
exemption  of,  merger-related 
abandonments,  and  any  supporting 
verified  statements,  be  filed  with  the 
primary  application,  and  be  treated  as 
related  applications,  with  any 
opposition  evidence,  comments, 
rebuttal  and  briefing  on  those 
applications  to  be  submitted  in 
accordance  with  the  same  schedule  as 
the  primary  application.  We  agree  that 
we  should  process  any  merger-related 
abandonment  appHcations  in 
accordance  with  the  overall  merger 
procedural  schedule,  rather  than 
applying  the  procedures  found  at  49 
U.S.C.  10903,  which  is  similar  to  the 
process  we  used  in  the  UP/SP 
proceeding.  See  UP/SP  (Decision  No.  9) 
(ICC  served  Dec.  27,  1995),  slip  op.  at 
9-10.  Therefore,  we  will  grant 
applicants'  request  for  waiver  under  49 
CFR  1152.24(e)(5)  to  permit 
modifications  of  the  procedures  and 
timetables  prescribed  in  49  CFR 
1152.25(d)  (6)  and  (7)  to  be  consistent 
with  the  procedural  schedule 
subsequently  adopted  in  this  proposed 
merger  proceeding." 

We  invite  all  interested  persons  to 
submit  written  comments  on  the 
procedural  schedule  we  are  proposing 
here.  Comments  must  be  filed  by 
December  6, 1996.  Applicants  may  reply 
by  December  16.  1996. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided;  November  13.  1996. 


«  Under  49  U  S  C.   11J25U1.    Itlhe  Board  jhall 
publish  notice  of  the  application  under  Mclion 
11324  mtheFadaralftagtalarby  the  30th  day  after 
the  applicttion  u  filed  with  the  Board  *   *   *." 


'  while  applicants  need  not  Rle  their  actual 
operating  plan  due  at  the  lime  of  the  filing  of  their 
application,  the  supporting  documents  must  be 
completely  consistent  with  their  operating  plan  and 
contain  sufficient  information  to  allow  immadiate 
Initiation  of  the  environmental  review  proceaa. 


■Applicants  indicate  that  they  intend  to  file 
shortly  a  petition  for  waiver  or  clarirication  of 
Railroad  Consolidation  Procedure*,  and  related 
relief.  As  in  UP/SP.  applicants  should  also  seek  an 
exemption  under  49  U.S.C.  10502  from  any 
statutory  procedural  requirements  at  49  U.S.C 
10903  necessary  to  allow  the  Board  to  process  the 
merger-related  abandonment  applications  under  the 
procedural  schedule  ultimately  adopted.  See  UP/SP 
(Decision  No  3)  (ICC  served  Sept.  5.  1995),  slip  op 
at  7-10. 
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By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 
Secretary. 

(PR  Doc.  9&-29438  Filed  11-14-96;  8:45  am] 
HLUNO  COOC  asis-oo-P 

[STB  Finance  Docket  No.  33220] 

CSX  Corporation  and  CSX 
Transportation,  Inc.;  Control  and 
Merger,  Conrail  Inc.  and  Consolidated 
Rail  Corporation 

AGENCY:  Surface  Transportation  Board. 

ACDON:  Decision  No.  2;  Notice  of 
profiling  notification. 

SUMMARY:  Pursuant  to  49  CFR  1180.4(b). 
CSX  Corporation  (CSXC),  CSX 
Transportation.  Inc.  (CSXT),  Conrail  Inc. 
(CRI).  and  Consolidated  Rail 
Corporation  (CRC) '  have  notified  the 
Surface  Transportation  Board  (Board)  of 
their  intent  to  file  an  application 
seeking  authority  under  49  U.S.C. 
11323-25  for:  (1)  The  acquisition  of 
control  of  CRI  by  Green  Acquisition 
Corp.  (Acquisition),  a  wholly  owned 
subsidiary  of  CSXC;  (2)  the  merger  of 
CRI  into  Acquisition;  and  (3)  the 
resulting  common  control  of  CSXT  and 
CRI  by  CSXC.  The  Board  finds  this  to  be 
a  major  transaction  as  defined  in  49  CFR 
part  1180. 

DATES:  Applicants  intend  to  file  their 
application  on  or  before  March  1, 1997. 

ADdRESSES:  An  original  and  25  copies  of 
all  documents  must  refer  to  STB 
Finance  Docket  No.  33220  and  must  be 
sent  to  the  Office  of  the  Secretary,  Case 
Control  Branch.  ATTN:  STB  Finance 
Docket  No.  33220,  Surface 
Transportation  Board,  1201  Constitution 
Avenue.  N.W„  Washington,  EX:  20423.2 
In  addition,  one  copy  of  all  documents 
in  this  proceeding  must  be  sent  to  each 
of  the  applicants'  representatives:  (1) 


Dennis  G.  Lyons,  Esq.,  Arnold  &  Porter. 
555  12th  Street.  N.W.,  Washington,  DC 
20004-1202;  and  (2)  Paul  A. 
Cunningham,  Esq.,  Harkins 
Cunningham,  Suite  600, 1300 
Nineteenth  Street,  N.W..  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  927-5352.  (TDD  for  the 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  In  the 
notice  of  intent  filed  October  18, 1996, 
applicants  state  that  under  an 
Agreement  and  Plan  of  Merger  dated 
October  14, 1996,  CSXC,  Acquisition, 
and  CRI  have  agreed  that  Acquisition 
will  acquire  all  of  the  common  stock  of 
CRI.  Acquisition  plans  first  to  acquire, 
in  one  or  more  tender  off^ers,  up  to  40% 
of  the  stock  of  CRI  for  cash  emd  place 
that  stock  in  a  voting  trust  p>ending 
review  of  the  merger  by  the  Board. ^ 
Upon  the  satisfaction  of  certain 
conditions,  including  approval  of  the 
merger  by  the  Board,  CRI  would  be 
merged  into  Acquisition.  The  operations 
of  the  CSXT  and  CRC'railroads  would 
then  be  consolidated. 

Applicants  state  that  they  will  use  the 
year  1995  for  purposes  of  their  impact 
analyses  to  be  filed  in  the  application, 
and  that  they  anticipate  filing  their 
application  on  or  before  March  1, 1997. 

The  Board  finds  that  this  is  a  major 
transaction,  as  defined  at  49  CFR 
1180.2(a],  as  it  is  a  control  and  merger 
transaction  involving  two  or  more  Class 
I  railroads.  The  application  must 
conform  to  the  regulations  set  forth  at  49 
CFR  part  1180  and  must  contain  all 
information  required  therein  for  major 
transactions,  except  as  modified  by  any 
advance  waiver.*  The  carriers  are  also 
required  to  submit  maps  with  overlays 
that  show  the  existing  routes  of  both 
carriers  and  their  competitors. 

By  petition  also  filed  October  18, 1996 
(CSX/CR-2),  applicants  requested  a 


'  CSXC  and  CSXT  are  referred  to  collectively  as 
CSX.  CRI  and  CRC  are  referred  to  collectively  as 
Conrail.  CSX  and  Conrail  are  referred  to  collectively 
as  Applicants. 

'  In  addition  to  submitting  an  original  and  25 
copies  of  all  documents  filed  with  the  Board,  the 
parties  are  encouraged  to  submit  all  pleadings  and 
attachments  as  computer  data  contained  on  a  3.5- 
inch  floppy  diskette  which  is  formatted  for 
WordPerfect  5.1  (or  formatted  so  that  it  can  be 
converted  into  WordPerfect  5.1)  and  is  clearly 
labeled  with  the  identification  acronym  and 
number  of  the  pleading  contained  on  the  diskette 
[49  CFR  1180.4(2)1.  The  computer  data  contained 
on  the  computer  diskettes  submitted  will  be  subject 
to  the  protective  order  entered  in  Decision  No.  1. 
served  on  October  25,  1996.  in  this  proceeding,  and 
is  for  the  exclusive  use  of-Board  employees 
reviewing  substantive  matters  in  this  proceeding. 
The  flexibility  provided  by  such  computer  file  data 
will  facilitate  expedited  review  by  the  Board  and  its 
staff. 


'  Applicants  filed  a  copy  of  the  proposed  voting 
trust  agreement  on  October  23, 1996.  as  amended 
on  Novemt>er  1.  1996.  to  be  entered  into  by  and 
between  CSXC.  Acquisition,  and  an  institutional 
trustee.  Applicants  state  that  they  believe  that 
Acquisition's  planned  purchase  of  CRI's  voting 
stock  will  not  give  CSXC  and  its  affiliates  the  power 
to  exercise  control  of  CRI  and  its  affiliates. 
Applicants,  however,  requested  that  Board  staff 
issue  an  informal,  non-binding  opinion  stating 
whether  the  voting  trust  agreement  and  the 
arrangements  described  therein  would  effectively 
insulate  CSXC  and  its  affiliates  from  any  violation 
of  Subtitle  IV  of  Title  49  of  the  United  States  Code 
and  Board  policy  against  unauthorized  acquisition 
of  control  of  CRI's  carrier  subsidiaries.  An  informal 
opinion  letter  was  issued  on  Novembar  1. 1996. 

*  The  ICC  Termination  Act  of  1995.  Pub.L.  No. 
104-88. 109  Stat.  803.  requires  that  we  consider  the 
effect  of  the  proposed  transaction  "on  competition 
among  rail  carriers  in  the  affected  region  or  in  the 
national  rail  system."  49  U.S.C.  11324(b)(5). 
Applicants  are  reminded  to  include  analysis  on 
both  of  these  criteria  in  their  competitive  analyses. 


protective  order  to  protect  confidential, 
highly  confidential,  and  proprietary 
information,  including  contract  terms, 
shipper-specific  traffic  data,  and  other 
traffic  data  to  be  submitted  in 
connection  with  the  control  application. 
By  decision  served  October  25, 1996 
(Decision  No.  1),  applicants'  petition  for 
a  protective  order  was  granted. 

Also  on  October  18, 1996,  applicants 
filed  a  petition  to  establish  a  procedural 
schedule  (CSX/CR-3),  and  to  request  a 
waiver  under  49  CFR  1152.24(e)(5)  to 
permit  modifications  of  the  procedures 
and  timetables  prescribed  in  49  CFR 
1152.25(d)  (6)  and  (7)  so  that  the  filing 
of  any  opposition  evidence,  comments, 
rebuttal  and  briefing  in  any  merger- 
related  abandonments  filed  with  the 
primary  application  would  be  due  in 
accordance  with  the  procedural 
schedule  subsequently  adopted  in  this 
proposed  merger  proceeding.*  We  will 
address  these  matters  in  a  separate 
decision. 

Applicants  also  request  that,  in 
keeping  with  recent  merger  proceedings, 
the  Board  initially  turn  all  discovery 
matters  (excluding  the  procedural 
schedule)  over  to  an  Administrative 
Law  Judge  (AL))  to  be  designated,  and 
direct  that  parties  wishing  to  engage  in 
discovery  consult  with  the  ALJ.  The 
process  of  assigning  an  ALJ  to  this 
proceeding  is  underway,  and  we  will 
leave  all  discovery  matters,  including 
the  adoption  of  any  guidelines 
governing  discovery  initially,  to  the 
discretion  of  the  ALJ.  A  decision 
naming  the  ALJ  will  be  issued  as  soon 
as  possible. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  November  8. 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  96-29384  Filed  11-14-96;  8:45  am] 
MUJNO  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

November  4, 1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


'  Applicants  indicate  that  they  intend  to  file 
shortly  a  petition  for  waiver  or  clarification  of 
Railroad  Consolidation  Procedures,  and  related 
relief. 
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OMB  for  review  and  clearance  under  the 
Paperwork  Redudion  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  r«)i;arding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1487. 

Regulation  Project  Number:  Reg- 
209827-96  (formerly  INTL-20-96 
TEMP/NPRM  amending  INTL-704-87 
Final). 

Type  of  Review:  Extension. 

Title:  Treatment  of  Section  355 
Distributions  by  U.S.  Corporations  to 
Foreign  Persons. 

Description:  The  regulations  require 
additional  reporting  of  domestic 
corporate  taxpayers  to  set;ure 
nonrecognition  treatment  under  section 
367(e)(1)  on  distributions  of  stock  or 
securities  under  section  355  to  foreign 
persons. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
462. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours.  6  minutes. 

Frequency  of  Response:  Annually. 
Other. 

Estimated  Total  Reporting;  Burden: 
2.124  hours. 

Clearance  Officer:  GarrifJt  Shear. 
(202)  622-3869.  Internal  Revenue 
Service.  Room  5571.  1111  Constitution 
Avenue.  N.W..  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports.  Management  Officer 
jFR  Doc  96-29324  Filed  U-4-96;  8:45  am) 
BILUNO  COM:  4S10-01-P 


Submission  for  OMB  Review; 
Comment  Request 

Novembers.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collec:tion  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0056. 

Form  Number:  SF  3881. 

Type  of  Review:  Extension. 

Title:  ACH  Vendor/Miscellaneous 
Payment  Enrollment  Form. 

Description:  Payment  data  will  be 
collected  from  vendors  doing  business 
with  the  Federal  government.  Treasury/ 
FMS  will  use  the  information  to 
electronically  transmit  payments  to 
vendors'  financial  institutions.  The 
affected  public  includes  (but  is  not 
limited  to)  businesses.  State/Local 
governments,  corporations,  educational 
institutions  and  other  organizations. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
200.000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
50.000  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-«577.  Financial  Management 
Service.  3361-L  75th  Avenue.  Landover, 
MD  20785. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
jFR  Doc.  96-29325.Filed  11-14-96:  8:45  am) 
MLUNQ  COM:  M10-M-P 


,Submis8ion  for  OMB  Review; 
Comment  Request 

Novembers.  1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0513. 


Form  Number:  ATF  REC  5100/2. 

Type  of  Review:  Extension. 

Title:  Crape  Variety  Names.  Varietal 
(Grape-Type  Labeling)  and  Approval  of 
New  Grape  Variety  Names. 

Description:  The  type  of  grape  wine 
may  be  described  in  labeling  and 
advertising  by  using  the  variety  name  of 
the  grape  from  which  the  wine  is  made. 
Grape  variety  names  have  been  listed  in 
regulations  to  assure  accuracy.  This 
collection  provides  ATF  with 
information  about  new  grape  varieties  in 
use. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
5. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours^ 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  10  hours. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-6930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200.  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Loii  K.  HoUand, 

Departmental  Reports.  Management  Officer. 
IFR  Doc.  96-29326  Filed  11-14-96;  8:45  ami 
BILUNO  COM  4Cia-31-P 


Sul>mlssion  to  OMB  for  Review; 
Comment  Request 

November  8.  1996. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0941. 

Form  Number:  IRS  Form  8308. 

Type  of  Review:  Extension. 

Title:  Report  of  a  Sale  or  Exchange  of 
Certain  Partnership  Interests. 

Description:  Form  8308  is  an 
information  return  that  gives  the  IRS  the 
names  of  the  parties  involved  in  a 
section  751(a)  exchange  of  a  partnership 
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interest.  It  is  also  used  by  the 
partnership  as  a  statement  to  the 
transferor  or  transferee.  It  alerts  the 
transferor  that  a  portion  of  the  gain  on 
the  sale  of  a  partnership  interest  may  be 
ordinary  income. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  bnns. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 2  hr.,  9  min. 
Learning  about  the  law  or  the  form — 2 

hr.,  47  min. 
Preparing  and  sending  the  form  to  the 

IRS— 2  hr.,  56  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,576,000  hours. 

OMB  Number:  1545-1012. 

Form  Number:  IRS  Form  5305A-SEP. 

Type  of  Review:  Extension. 

Title:  Salary  Reduction  and  Other 
Elective  Simplified  Employee  Pension- 
Individual  Retirement  Accounts 
Contribution  Ara«ement. 

Description:  This  form  is  used  by  an 
employer  to  make  an  agreement  to 
provide  benefits  to  all  employees  under 
a  salary  reduction  Simplified  Employee 
Pension  (SEP)  described  in  section 
408(k).  This  form  is  not  to  be  filed  with 
IRS,  but  to  be  retained  in  the  employer's 
records  as  proof  of  establishing  such  a 
plan,  thereby  justifying  a  deduction  for 
contributions  made  to  this  SEP.  The 
data  is  used  to  verify  the  deduction. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 3  hr.,  52  min. 
Learning  about  the  law  or  the  form — 3 

hr.,  57  min. 
Preparing  the  form — 50  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  865,000  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue.  N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  96-29327  Filed  11-14-96;  8:45  am] 

nuMQ  COW:  4no-oi-p 


Office  of  Foreign  Assets  Control 

Information  Collsction;  Comment 
Request 

ACTION:  Federal  Register  pre-clearance 
notice. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Treasury 
Department's  Office  of  Foreign  Assets 
Control  is  soliciting  comments 
concerning  the  information  collection 
provisions  of  the  UNITA  (Angola) 
Sanctions  Regulations,  31  CFR 
§§  590.601,  590.602,  590.703,  and 
590.801. 

DATES:  Written  comments  should  be 
received  on  or  before  January  14, 1997, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dorene  F.  Erhard,  Sr.  Sanctions 
Advisor,  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW,  Washington,  DC  20220,  (tel.:  202/ 
622-2500).  Internet  Address: 
Dorene.Erhard@treas.spring.com. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief,  Licensing 
Division  (tel.:  202/622-2480);  Dennis  P. 
Wood,  Chief,  Compliance  Programs 
Division  (tel.:  202/622-2490);  Mrs.  B.S. 
Scott,  Chief,  Penalties  Program  (tel.: 
202/622-6140);  or  William  B.  Hoffman, 
Chief  Counsel  (tel.:  202/622-2410); 
Office  of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasury, 
Washington,  DC  20220. 

SUPPLEMENTARY  INFORMATION: 

Title:  UNITA  (Angola)  Sanctions 
Regulations. 

OMB  Number:  1505-0151. 

Abstract:  Sections  590.601.  590.602, 
590.703,  and  590.801  impose 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995.  Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Section  590.601  requires 
persons  engaging  in  transactions  subject 
to  the  Regulations  to  retain  full  and 
accurate  records  of  such  transactions  for 
five  years.  Section  590.602  requires 
persons  engaging  in  transactions  subject 


to  the  Regulations  to  furnish 
information  relative  to  such  transactions 
to  the  Office  of  Foreign  Assets  Control, 
U.S.  Department  of  the  Treasury. 
Section  590.703  provides  that  persons 
receiving  prepenalty  notices  horn  the 
Director  of  the  Office  of  Foreign  Assets 
Control  may  respond  in  writing  within 
30  days.  Section  590.801  provides 
applicants  an  opportunity  to  request 
specific  authorization  from  the  Office  of 
Foreign  Assets  Control  for  particular 
transactions  that  would  otherwise  be 
prohibited  by  the  Regulations. 

Current  Actions:  Extension. 

Type  of  Review:  Extension. 

Affected  Public:  Businesses  and  other 
for-profit  institutions/banking 
institutions/individuals. 

Estimated  Number  of  Respondents:  5 
respondents. 

Estimated  Time  Per  Respondent:  2 
hours  to  process. 

Estimated  Annual  Burden  Hours:  10 
hours. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  7. 1996. 
William  B.  Hoffinan, 

Chief  Counsel,  Office  of  Foreign  Assets 
Control,  U.S.  Department  of^e  Treasury. 
[FR  Doc.  96-29323  Filed  11-14-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
(AM8-FRL-6051-2] 

Extanaion  of  Intaiim  Raviaad  Durability 
Procaduraa  for  Ugh^OlJty  Vahlclaa 
and  Light- Duty  Trucka 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUtMURY:  On  January  12.  1993.  EPA 
published  a  final  rule  establishing 
interim  durability  procedures  used  for 
demonstrating  compliance  with  light 
duty  vehicle  and  light  duty  truck 
emission  standards,  applicable  in  model 
years  1994-1996  only.  On  July  18.  1994. 
EPA  published  a  direct  final  rule 
extending  the  applicability  of  the 
original  rule  through  model  year  1998. 
Today's  direct  final  rule  extends  the 
applicability  of  those  durability 
procedures  indefinitely.  The  Agency 
intends  to  conduct  a  separate 
rulemaking  to  implement  a  long-term 
durability  program;  however,  such  an 
action  will  be  linked  to  others  as  i>art  of 
a  broad-based  streamlining  initiative  for 
all  vehicle  emission  compliance 
activities.  It  is  difficult  to  predict  with 
any  precision  when  this  subsequent 
action  will  occur.  The  Agency  currently 
estimates  that  new  compliance 
regulations  will  be  promulgated  such 
that  they  would  become  effective  no 
earlier  than  the  2000  model  year. 
Because  the  current  durability 
regulations  expire  at  the  end  of  the  1998 
model  year,  failure  to  adopt  today's 
action  would  result  in  less  effective  and 
inefficient  durability  regulations 
beginning  ^ith  the  1999  model  year. 
The  Agency  believes  that  it  is 
appropriate  to  extend  indefinitely  the 
existing  interim  procedures  via  a  direct 
final  rule  because  so  doing  addresses 
lead  time  concerns  for  model  year  1999 
and  beyond,  accounts  for  the 
uncertainty  of  the  anticipated  revised 
compliance  regulations  and  adds  no 
new  requirements,  but  rather  simply 
allows  the  continuation  of  the  current 
program. 

DATES:  This  action  will  be  effective 
January  14.  1997  unless  notice  is 
received  by  December  16.  1996  that 
adverse  or  critical  comments  will  be 
submitted,  or  that  an  opportunity  to 
submit  such  comments  at  a  public 
hearing  is  requested.  If  adverse 
comments  are  received,  the  Agency  will 
publish  a  document  in  the  Federal 
Register  withdrawing  the  rule  before  the 
effective  date. 


AOOAESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-e3- 
46  at:  Air  Docket  Section.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.  Washington,  D.C.  20460. 

Materials  relevant  to  this  final  rule 
have  been  placed  in  Docket  No.  A-03- 
46.  Additional  documents  of  relevance 
may  be  found  in  Docket  No.  A-90-24. 
The  docket  is  located  at  the  above 
address  in  room  M-1500.  Waterside 
Mall,  and  may  be  inspected  weekdays 
between  8:30  a.m.  and  noon,  and 
between  1:30  p.m.  and  3:30  p.m.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOA  FURTHER  INFORMATION  CONTACT: 
Linda  Hormes.  Vehicle  Programs  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency, 
National  Vehicle  and  Fuel  Emissions 
Laboratory,  2565  Plymouth  Road,  Ann 
Arbor.  MI  48105.  Telephone  (313)  668- 
4502. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Availability 

The  preamble,  regulatory  language, 
and  regulatory  support  document  are 
available  electronically  on  the 
Technology  Transfer  Network  (TTN),  an 
electronic  bulletin  board  system 
operated  by  EPA's  Office  of  Air  Quality. 
Planning  and  Standards.  Users  are  able 
to  access  and  do«vnload  TTN  files  of 
their  first  call.  After  logging  on  to  TTN. 
to  navigate  through  the  system  for  the 
files  of  interest,  the  user  must  enter  the 
appropriate  command  at  each  of  a  series 
of  menus.  The  steps  required  to  access 
information  on  this  rulemaking  are 
listed  below.  The  service  is  free  of 
charge,  except  for  the  cost  of  the  phone 
call. 

TTN  bulletin  board  system:  (919) 
541-5742  (1200-14400  pbs.  no  parity.  8 
data  bits.  1  stop  bit) 

Voice  Helpline:  (919)  541-5384 

Internet  access  address:  TELNET 
ttnbbs.rtpnc.epa.gov. 

Off-line:  Mondays  from  8:00  AM  to 
12:00  Noon  ET. 

1 .  Technology  Transfer  Network  Top 
Menu  <T>  GATEWAY  TO  TTN 
TECHNICAL  AREAS  (Bulletin  Boards); 
Command:  T. 

2.  TTN  TECHNICAL  INFORMATION 
AREAS:  <M>  OMS— Mobile  Sources 
Information;  Command:  M. 

3.  OMS  BBS  ===  MAIN  MENU:  <K> 
Rulemaking  k  Reporting;  Command:  K. 

4.  Ill  Light  Duty;  File  Area  2  LD 
VEHICLE  DURABILITY. 

At  this  stage,  the  system  will  list  all 
available  files.  To  download  a  file, 
select  a  transfer  protocol  which  will 
match  the  terminal  software  on  your 


own  computer,  then  set  your  own 
software  to  receive  the  file  using  that 
same  protocol. 

If  unfamiliar  with  handling 
compressed  (i.e.  ZIP'ed)  files,  go  to  the 
TTN  top  menu,  System  Utilities 
(Command:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  un21IP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTN  BBS 
with  the  <G>oodbye  command. 

Internet  Access:  The  preamble, 
regulatory  language  and  regulatory 
support  document  are  also  available 
electronically  fiom  the  following  EPA 
internet  sites: 

World  Wide  Web: 

http://www.epa.gov/OMSWWW/ 

Gopher 

gopher://gopher.epa.gov/ 

Follow  menus  for:  Offices/ Air/OMS 

FTP: 

flp://flp. epa.gov/ 

Change  Directory  to  pub/gopher/OMS 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

1.  Background 

On  January  12. 1993.  the  Agency 
published  interim  procedures  for  motor 
vehicle  manufacturers  to  use  in 
demonstrating  compliance  with 
emission  standards  for  light-duty 
vehicles  and  Hght-duty  trucks  (58  FR 
3994).  That  rule,  referred  to  hereafter  as 
the  "RDP-I"  rule,  made  the  interim 
procedures  applicable  to  model  years 
1994  through  1996.  but  not  thereafter. 
The  Agency  now  plans  to  revise  the 
RDP-I  interim  procedures  through 
rulemaking  in  conjunction  with  other 
activities  associated  with  a  compliance 
revision  initiative  currently  being 
undertaken  by  the  Agency. 

The  Agency  initially  planned  to 
promulgate  a  separate  durability 
regulation,  hereafter  referred  to  as  "RDP 
n"  which  was  to  become  effective 
beginning  with  the  1997  model  year. 
However,  that  became  impractical  due 
to  lead  time  constraints  for 
manufacturers  wishing  to  certify 
vehicles  in  that  model  year  and  the 
uncertainty  that  sufficient  lead  time 
existed  for  implementation  in  the  1998 
model  year  as  well.  Consequently,  the 
Agency  promulgated  a  direct  final  rule 
which  extended  the  applicability  of  the 
RDP-I  interim  rulemaking  through 
model  year  1998  (59  FR  36368).  This 
was  intended  to  provide  manufacturers 
with  timely  notice  of  the  regulations 
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applicable  for  certifying  vehicles 
through  model  year  1998  while  EPA 
continued  work  on  preparing  and 
finalizing  further  technical  and 
procedural  improvements  to  the  RDP  II 
program.  While  work  on  the  RDP-II  rule 
proceeded,  various  new  events  and 
actions  precluded  the  timely  completion 
of  this  project.  In  particular,  in  1995  the 
Agency  undertook  an  initiative  to  revise 
the  current  vehicle  compliance  program, 
including  the  durability  protocols.  The 
Agency  is  currently  considering 
promulgating  regulations  which  would 
become  effective  with  the  2000  model 
year.  Because  these  regulations  are  still 
under  the  initial  planning  stage,  it  is  not 
possible  to  provide  manufacturers  with 
a  firm  effective  date.  Therefore,  the 
Agency  believes  today's  action  of 
indefinitely  extending  the  existing  RDP- 
I  regulations  will  satisfy  the  industry's 
need  to  plan  its  durability  programs  and 
will  retain  the  current  durability  options 
which  can  be  improved  upon  in  future 
actions. 

II.  Environmental  Effects  and  Economic 
Impacts 

A.  Economic  Impacts 

This  action  extends  an  existing 
program  without  modification,  and  as 
such,  the  Agency  does  not  expect  any 
new  economic  impacts  over  and  above 
those  described  in  the  interim 
rulemaking.  In  general,  the  RDP-I 
interim  rulemaking  projected  annual 
cost  savings  with  respect  to  the 
previously  existing  program  of 
approximately  $8.6  million,  and 
although  this  number  is  highly 
dependent  upon  the  interaction  of 
several  variables,  all  modeled  scenarios 
resulted  in  some  level  of  savings.  A 
complete  description  of  those  impacts  is 
contained  in  58  FR  3994  (January  12, 
1993). 

B.  Environmental  and  Cost-Benefit 
Impacts 

The  RDP  I  rulemaking  revised  testing 
and  administrative  procedures 
necessary  to  determine  the  compliance 
of  light-duty  vehicles  and  light-duty 
trucks  with  the  Tier  1  emission 
standards  promulgated  in  June  1991. 
and  no  environmental  benefit  was 
claimed  over  and  above  that  already 
accounted  for  in  the  Tier  1  rule.  Today's 
action  will  similarly  claim  no 
environmental  benefit.  A  detailed 
discussion  of  the  Tier  1  environmental 
impacts  can  be  found  in  56  FR  25734 
(June  5,  1991). 


ni.  Public  Participation  and  EflEactive 
Date 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  it  views  it 
as  non-controversial  and  anticipates  no 
adverse  comments.  This  action  will  be 
effective  January  14, 1997  unless  the 
Agency  receives  notice  by  December  16, 
1996  that  adverse  or  critical  comments 
will  be  submitted,  or  that  a  party 
requests  the  opportunity  to  submit  such 
oral  comments  pursuant  to  section 
307(d)(5)  of  the  Clean  Air  Act,  as 
amended. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
documents.  One  document  will 
withdraw  this  final  rule  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  rule  and 
establishing  a  comment  period. 

rV.  Statutory  Authority 

Authority  for  the  actions  promulgated 
in  this  final  rule  is  granted  to  EPA  by 
sections  202.  203.  205.  206.  207,  208, 
215.  216.  217,  and  301(a).  of  the  Clean 
Air  Act.  as  amended  (42  U.S.C.  7521, 
7522, 7524, 7525,  7541,  7542,  7549, 
7550,  7552,  and  7601(a),  and  5  U.S.C. 
553(b)). 

V.  Administrative  Designation 

Under  Executive  Order  12866.  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

VI.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
19980  requires  federal  agencies  to 


identify  piotentially  adverse  impacts  of 
federal  regulations  upon  small  entities. 
The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
amended  these  requirements.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis. 

The  Agency  has  determined  that  this 
action  will  not  have  an  adverse  impact 
on  small  entities.  Moreover,  this 
regulation  does  not  create  any  new 
regulatory  requirements. 

Therefore,  under  section  605  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  I  certify  that  this  regulation  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  ' 

Vn.  Reporting  and  Recordkeeping 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1990,  44  U.S.C.  3501  et  seq..  EPA 
must  obtain  Office  of  Management  and 
Budget  clearance  for  any  activity  that 
will  involve  collecting  substantially  the 
same  information  from  ten  or  more  non- 
Federal  respondents.  On  December  1 , 
1992,  OMB  approved  collection  of 
information  required  in  40  CFR  86.094- 
26  under  ICR  control  number  2060- 
0104.  This  regulation  does  not  impose 
any  new  information  collection 
requirements  and  will  result  in  no* 
change  in  the  reporting  burden. 

Vm.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2)  of  the  APA  as  amended. 

K.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (signed) 
into  law  on  March  22, 1995)  requires 
that  EPA  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  federal  mandate  that 
may  result  in  expenditure  by  state, 
local,  and  tribal  governments,  in 
aggregate,  or  by  die  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  of  the  Unfunded  Mandates 
Reform  Act  requires  EPA  to  establish  a 
plan  for  obtaining  input  from  and 
informing,  educating  and  advising  any 
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small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act.  EPA  must  identify  and 
consider  a  reasonable  number  of 
rej^ulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  EPA  must  select  from  those 
alternatives  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  direct  final  rule  is 
expected  to  result  in  the  expenditure  by 
state,  local  and  tribal  governments  or 
the  private  sector  of  less  than  $100 
million  in  any  one  year,  EPA  has  not 
prepared  a  budgetary  impact  statement 
or  spectifically  address  selection  of  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative.  Because  small 
governments  will  not  be  significantly  or 
uniquely  affected  by  this  rule.  EPA  is 


not  required  to  develop  a  plan  with 
regard  to  small  governments. 

List  of  Subiects  in  40  CFR  Pari  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  7,  1996. 
Carol  M.  Browner. 

Administrator 

For  the  reasons  set  forth  in  the 
preamble,  part  86  of  chapter  I.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 


Authority:  Sees.  202.  203.  205.  206,  207, 
208,  215.  216,  217,  and  301(a),  of  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7521,  7522, 
7524.  7525,  7541,  7542,  7549,  7550,  7552, 
and  7601(a)). 

186.094-13    (Amandad] 

2.  in  §86.094-13.  paragraphs  (a)(1), 
{c)(l).  (d)(1).  (e)(1).  and  (f)(1)  are 
amended  by  revising  the  words  "1994 
through  1998"  to  read  "1994  and 
beyond". 

186.004-26    [Amandad] 

3.  In  §  86.094-26.  paragraphs  (a)(2), 
(b)(2)(i).  and  (b)(2)(ii)  are  amended  by 
revising  the  words  "1994  through  1998" 
to  read  "1994  and  beyond". 

(FR  Doc.  96-29179  Filed  11-14-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  6, 15,  and  52 
[FAR  C«M  M-303] 

Faderai  Acc^isition  RagulaUon; 
Competitive  Range  Detenninatlona 

AQENOES:  Department  of  Defense  (DoD). 
General  Services  Administration  (CSA), 
and  National  Aeronautics  and  Space 
Administration  (NASAl. 

ACTION:  Proposed  rule,  extension  of 
comment  period. 

SUMMARY:  The  public  comment  period 
for  the  proposed  rule.  Competitive 
Range  Determinations  (96-303).  which 
was  published  in  the  Federal  Register 
on  July  31,  1996(61  FR  40116).  is 
extended  through  November  26,  1996. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  by  November  26, 
1996. 


FOR  FURTHER  INFORMATION  CXJNTACT: 
Beverly  Fayson,  the  FAR  Secretariat, 
Room  4037.  GS  Building.  Washington. 
DC  20405,  (202)  501-4755.  Please  cite 
FAR  case  96-303. 
SUPPLEMENTARY  INFORMATION:  The 
public  comment  period  on  the  proposed 
rule  is  extended  to  conform  with  the 
public  comment  period  on  the  proposed 
rule  for  the  FAR  Part  15  Rewrite-^hase 
I,  FAR  Case  95-029,  which  was 
published  in  the  Federal  Register  on 
September  12, 1996  (61  FR  48380).  It  is 
imp>ortant  to  consider  the  proposed  rule 
for  FAR  Case  96-303.  Competitive 
Range  Determinations,  in  the  broader 
context  of  FAR  Part  15  as  a  whole. 
There  are  differences  between  the 
Competitive  Range  case  and  the  FAR 
Part  15  Rewrite — Phase  I  case  that  are 
due  primarily  to  the  different  baselines 
used.  The  Competitive  Range  case  uses 
the  baseline  of  the  oirrent  FAR  Parts  15 
and  52,  while  the  FAR  Part  15  Rewrite— 
Phase  I  case  uses  a  baseline  of 
reorganized  and  revised  Parts  15  and  52. 
Notwithstanding  the  minor  differences 
between  the  cases,  we  encourage 
interested  parties  to  express  their 
positions  on  this  rule  as  part  of  a  second 
public  meeting  on  the  FAR  Part  15 


Rewrite — Phase  I.  which  is  being  held  in 
Kansas  City,  MO  to  allow  small 
businesses  in  the  Midwest  an 
opfX)rtunity  to  participate  more  fully  in 
the  rulemaking  process.  That  meeting  is 
scheduled  for  November  18.  1996.  from 
9  a.m.  to  12  p.m..  local  time  at  the 
Ramada  Iim  Benjamin  Ranch.  6101  East 
87th  Street  (1-435  and  87th  Street  Exit). 
Kansas  Qty.  MO.  Sierra  Rooms  I,  n.  and 
m.  telephone  (816)  765-4331. 

If  you  wish  to  attend  the  meeting,  or 
to  make  presentations  on  competitive 
range  determinations,  please  contact  the 
FAR  Part  15  Rewrite  Committee  Chair. 
Ms.  Melissa  Rider.  DAR  Council,  Attn: 
IMD  3D139,  PDUSD(A&T)DP/DAR.  3062 
Defense  Pentagon.  Washington,  E)C 
20301-3062:  telephone  (703) 602-0131, 
facsimile  (703)  602-0350  by  November 
15.  if  possible.  Please  cite  FAR  Case  96- 
303.  For  logistics  information  regarding 
the  public  meeting  contact  Jill  Dickey, 
telephone  (816)  926-7203.  facsimile 
(816) 823-1167. 

Dated:  November  12.  1996. 
Edward  C  Loab, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  96-29400  Filed  11-14-96;  8:45  am] 
HUJNQ  COM  I 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Reglster/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-623-5227 
aids 

Laws 

For  additional  information  523-6227 

Preaidantial  Documents 

Executive  orders  and  proclamations  523-6227 

The  United  States  Government  Manual  523-6227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  523-3187 

TDD  fbr  the  hearing  impaired  523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bullelin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  doaunents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
docimients  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  docimients  Hied  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street.  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  NOVEMBER 

56397-56622 1 

56623-56876 4 

56877-57280 5 

57281-57576 6 

57577-57766 7 

57567-57986 8 

57987-58130 12 

58131-58310 13 

5831 1-58456 14 

58457-58622 15 


Federal  Register 

Vol.  61,  No.  222 

Friday,  November  IS,  1996 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  doaunents  published  since 
the  revision  date  of  each  title. 


3  CFR 


6949. 
6950. 
6951. 
6952. 


.56397 
.56873 
..58129 
.58311 


6953 58313 

6964 58455 

Exacultve  Orders: 
199-A  (Superseded  in 

part  by  EO 

13022) 56875 

8682  (Superseded  in 

partt>y  EO 

13022) 56875 

8729  (Superseded  in 

pari  by  EO 

13022) 56875 

11 048  (Superseded  in 

part  by  EO 

13022) 56875 

11593  (See  EO 

13022) 56875 

12015  (Amended  by 

13024) 58125 

12992  (Amended  by 

EO  13023) 57767 

12996  (See  EO 

13022) 56875 

13022 56875 

13023 57767 

13024 58125 

Administrative  Orders: 
Presidential 

Determinations: 
No.  96-63  of 

September  26, 

1996 56859 

No.  96-55  of 

September  30, 

1996 56861 

No.  96-56  of 

Septemt)er  30, 

1996 56863 

No.  96-67  of 

September  30. 

1996 .56865 

No.  96-58  of 

Septemtjer  30. 

1996 56857 

No.  96-59  of 

September  30, 

1996 56859 

Notices: 

Notice  of  Novemt)er 

12,  1996 58309 

5  CFR 

Ch.XUI 57281 

Ch.  LVII 56399 

831 58457 

842 58457 


846 

870 

871 

872 

873 

890 

PropoMd  RuIeK 
1605 


.58457 
.58457 
.58457 
.58457 
.58457 
.58457 

.56904 


7  CFR 

1 57577 

271 58281 

272 58281 

273 58281 

301 56403,57987 

457 57577,57583 

Propoeed  Rules: 

20 58343 

58 58345 

400 57595 

932 57782 

944 57782 

1728 57788 


8  CFR 

103 


.57583 


9  CFR 

53 56877 

71 56877 

82 56877 

92 56877 

94 56877 

161 56877 

Proposed  Rules: 

304 57790 

308 57790 

310 57790 

318 57791 

320 57790 

327 57790 

381 57790 

416 57790 

417 57790 

10  CFR 

2 56623 

13 56623 

Propos6d  Rutes: 

33 58346 

430 56918,  57794 


11  CFR 

104 


.58460 


12  CFR 

215 57769 

218 57287 

225 56404 

250 _.57287 

263 56407 

308 57987 


u 


Federal  Register  /  Vol.  61,  No.  222  /  Friday,  November  15,  1996  /  Reader  Aids 


747 57290 

Propocad  Rutos: 

215 57797 

960 57799 

14CFR 

21 57002 

25 56408.57946 

39 57291.  57295.  57296. 

57298.  57299.  57300.  57301. 
57304.  57311.  57313.  57315, 
57317,  57319,  57322,  57232, 
57993,  57994,  58315,  58316, 
58318,  58323.  58326 

71  56623.  56624.  57324, 

57771.57772.58131 

97 57003,  57998,  57999, 

58000 

121 57586 

382 56409 

Propo— d  RutoK 

39 56640,  56642,  56919, 

56921,  56923,  56925,  57342, 

57830,  57832.  58012,  58014, 

58016,  58146.  58147,  58148, 

58363.58356,58356 

71  56479,  56480,  56644, 

58160 

73 56927 

382 56481 

15CFR 

902 66425 

990 68131 

2301 57966 

17CFR 

200 66891 

201 57773 

riu|iu— li  Rtitos: 

300 56485 

18CFR 

11...- 58461 

365 57325 

375 57325 

PfOpCMWJ  RutoK 

1301 58018 

19CFR 

Propo««d  Rulas: 

10 56645 

18 66646 

114 56645 

21  CFR 

50 57278 

178 56892 

312 57278 

333 - 58471 

520 66892 

530 57732 

556 56892 

610 57328 

812 57278 

1308 56893 

Proposed  Rules: 

101 58151 

22  CFR 

41 56438 

121 56894 

601 58327 

23  CFR 

640 57330 


24  CFR 

245 57960 

3500 56624,  58472 

25  CFR 

309 57002 

20  CFR 

40 58004 

48 58004 

49 58004 

301 58004 

601 58004 

602 58004 

Propoisd  Ruiss: 

1  66647.  58020,  68162 

27  CFR 

PfoposMl  Rutott^ 

4 56928 

6 66928,67597 

7 56928,57597 

19 56928 

20 56928 

22 56928 

24 56928 

25 56928 

27 56928 

70 56928 

250 56928 

251 56928 

28  CFR 

540 57568 

29  CFR 

0 57281 

1910 56746 

1915 56746 

1926 56746 

4044 58479 

1952 58358 

30  CFR 

943 56648 

31  CFR 

560 58480 

Propo— d  RuIss: 

225 58493 

32  CFR 

92 56896 

176 56896 

644 58133 

706 58009 

Proposed  Rutos: 

199 56929 

33  CFR 

117 67585 

PropOMd  Rul^s: 

117 57599 

166 57599 

187 58359 

404 58496 

407 58496 

36  CFR 

223 58281 

37  CFR 

1 56439 


2 „ 56439 

5 56439 

10 56439 

PropMsd  RuIss: 

202 58497 

38  CFR 

2 56448 

3 56626.57586 

17 56897 

36 56449 

42 .56449 

Proposed  Rutss: 

17 56486 

39  CFR 

233 56450 

40  CFR 

52 56461.  56470,  56472. 

56474.  56627,  56629.  56897, 

57331,  57775.  58133,  58281, 

58481,58482 

69 58158 

70 56631,57589 

80 58304 

81 58482,58487 

86 58102.58618 

89 58102 

90 58296 

180 58135.  58331 

261 57334 

266 56631 

300 56477,  57594,  58332 

455 57518 

PropoMKi  Rutos: 

51 58497 

52 56491.  56492.  56649. 

66650,  56930,  67343,  57834. 
58498 

63 57602 

69 58158 

81 58498 

82 56493 

85 58022 

86 58028 

89 58028 

132 68444 

152 57356 

156 57356 

180 57356 

194 58499 

247 57748 

300 56931 

437 56650 

41  CFR 

105-736 .56399 

42  CFR 

50 56631 

431 58140 

Proposed  Rutott: 

121 58158 

43  CFR 

PropOMd  Rutas: 

1600 68160 

1820 58160 

1840 58160 

1850 58160 

1860 58160 

1880 58160 

2090 56496,  58160 

2200 58160 


2300 58160 

2520 58160 

2540 58160 

2560 58160 

2620 58160,  58500 

2720 58160 

2800 57605.  58160 

2810 58160 

2880 58160 

2910 58160 

2920 57605.  58160 

3000 58160 

3100 56651,  58160 

3120 58160 

3150 58160 

3160 58160 

3180 „ 58160 

3200 58160 

3240 58160 

3250 58160 

3260 58160 

3280 58160 

3410 58160 

3420 58160 

3430 58160 

3450 58160 

3470 58160 

3480 58160 

3500 58160 

3510 58160 

3520 58160 

3530 58160 

3640 58160 

3550 58160 

3560 58160 

3590 58160 

3710 58160 

3730 58160 

3740 .58160 

3800 58160 

3810 58160 

3820 57837 

3830 58160 

3870 58160 

4100 57606 

4200 58160 

4300 56497,  57605,  58160 

4700 57605,  58160 

5000 58160 

5040 58501 

5460 57605 

5470 58160 

5510 57605,  58160 

6400 56651 

8200 57605 

8340 57605 

8350 57605 

8360 57605 

8370 58160 

8570 57605 

9180 58160 

9210 57605 

9230 58160 

9260 57606 

44  CFR 

64 57572 

45  CFR 

205 58140 

1301 57186 

1303 57186 

1304 57186 

1305 57186 

1306 57186 

1308 57186 


Federal  Regirter  /  Vol.  61.  No.  222  /  Friday,  November  15,  1996  /  Readw  Aids 


m 


46  CFR 

14 56632 

28 57268 

150 ^143 

221 ,56900 

67 58359 

586 58160 

47  CFR 

1 57334 

22 58333 

73 57335,  57336.  58340 

80 58010 

87 58010 

73 57359.  57360.  58360. 

58361 

4SCFR 

212 58488 

225 58488.  58489 


231 _ 58490 

252 „ 58488 

1 501 _ 57336 

1503 57336 

1509 „ 57336 

1510 „ 57336 

1511 57336 

1 512^ 57336 

1513 57336 

1516 57336 

1519 57336 

1527 57336 

1532 57336 

1533 57336 

1535 57336 

1542 _ 57336 

1552 57336 

9904 5801 1 

1 57622 

2 57622 

6 58622 


14 _ 57622 

15 57622.  58622 

31 _ 58452 

36 57622 

42 58452 

52 57622,  58622 

53 57622 

1552 57623 

49  CFR 

27 56409 

1011 _ 57339 

1104 57339.  58490 

1111 57339.58490 

1112 57339.  58490 

1113 57339 

1114 „ 57339 

1115 57339,  58490 

1121 57339,  58490 

Prapossd  Rules: 

383 „ 56936 

391 56936 


395 57252 

571 56652.  58362.  58504 

1310 ....56652 

50  CFR 

286 57340,  58341 

600 „ 57843 

648 „„ 58461 

679 56425,  56477,  57340, 

57341,58491 
Propoood  RuIm: 

17 56601 

36 56602 

285 „ 57361 

300 57625 

630 57361 

644 57361 

648 56902,  58365,  58508 

660 56902 

678 57361 

679 56902,  57780,  57781 


IV 


Federal  Register  /  Vol.  61,  No.  222  /  Friday.  November  15.  1996  /  Reader  Aids 


REMINDERS 

TTw  items  in  this  list  were 
editorially  compited  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exduaion  from 
this  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Ball  and  roler  bearings; 

published  11-15-96 
Foreign  machine  tools  and 
forward  and  norvforward 
valves:  published  11-15- 
96 
Restructuring  costsAxxxoes; 
published  11-15-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protectiorv- 
Ozone-depleting 
substarv»s;  sutntitutes 
Kst  published  10-16-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Virginia;  published  9-16-96 
Reporting  arxj  recordkeeping 
requirements;  published  10- 
16-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Telecommunications  Act  of 
1996;  implementation: 
Comnxjn  carrier  services- 
Local  competition 
provisions;  published  9- 
6-96 
INTERIOR  DEPARTMENT 
Land  Managamant  Bureau 
Federal  timber  contract 
payment  modification;  CFR 
part  removed;  published  10- 
16-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Grapes  and  plums,  exported; 

comments  due  by  11-18-96; 

published  10-17-96 
Oranges  and  grapefruit  grown 

In  Texas;  comments  due  by 

11-18-96;  published  9-18-96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapactlon  Service 
Inspection  and  certiTication  of 

animal  t>yproducts: 


InedUe  animal  byproducts 
reterences  replaced  by 
animal  products 
references;  comments  due 
by  11-18-96;  published  9- 
19-96 
Plant-related  quarantine. 


duaby  11-19-96: 
pubiahed  10-946 
Contracting  by  nagoliatton: 


Interstate  movement  of 
imported  plants  and  plant 
parts;  comments  due  by 
11-1&-96:  published  10-2- 
96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Inauranca 
Corporation 

Crop  insurance  regulatx)ns: 
Group  risk  plan  of 
iraurarv:e;  oonvnents  due 
by  11-22-96;  published 
10^96 
COMMERCE  DEPARTMENT 
Economic  Analyata  Bureau 
International  services  surveys: 
Foreign  dkect  investments 
in  U.S.- 

BE-20;  selected  services 
transactions  with 
unaffUiatad  foreign 
persons,  comments  due 
by  11-18-96;  pubished 
10-17-96 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atnwapharlc  Admlnlatratlon 

Fishery  conservatkxi  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic  Zone- 
Alaska  scaNop;  comments 
due  by  11-18-96; 
published  11-6-96 
Tanner  crab;  comments 
due  by  11-19-96; 
published  11-8-96 
Norttieast  muftispeoes. 
Atlantic  sea  scallop,  arxJ 
American  lobster; 
comnrwnts  due  by  11-18- 
96;  published  10-9-96 

West  Coast  States  and 
Western  Pacific  fisheries- 
Pacific  Coast  groufxlfish; 
comments  due  t)y  11- 
20-96;  putjiished  11-5- 
96 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Offlca 
Patent  cases: 
Practice  arxl  procedure; 
Federal  regulatory  review; 
comments  due  tjy  11-22- 
96;  published  9-23-96 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Competitive  range 
determinatkxis;  comments 


commenta  due  by  11-19- 
96:  puMshad  10-9-96 

ENVmONMENTAL 
PROTECTION  AGENCY  • 

Air  quality  implamartatkx) 
plane:  approval  and 
promulgalion:  various 
States: 

Calitomia:  comments  due  by 
11-22-96:  pubished  10- 
23-96 
Cotorado:  oonvnents  due  by 
11-22-96:  published  9-23- 
96 
Louisiana:  comments  due  by 
11-21-96;  published  10- 
22-96 
Montana;  comments  due  t>y 
11-22-96:  publishad  10- 
23-96 
New  Jersey  et  ai.; 
comments  due  by  11-22- 
96:  pubiahed  10-23-96 
West  Virginia;  oommants 
due  by  11-21-96; 
pubished  10-22-96 
Hazardous  waste  program 
auttiorizationa: 

Ohio;  commarta  due  by  1 1  - 
22-96;  pubished  10-23-96 
Water  poiutkxi  control: 
Great  Lakes  System;  water 
quality  guidance: 
polychtorinatad  biphenyl 
criteria  for  txjman  health 
and  wikXife;  comments 
due  by  11-21-96; 
published  10-22-96 
Water  PoihJtkxi  Control: 
Ocean  dumping;  site 
designatxxtt- 
San  Francisco,  CA; 
comments  due  t>y  11- 
18-96;  published  10-17- 
96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Private  land  mobile 
services- 

200-222  MHz  band; 
firvler's  preference 
program;  convnents  due 
by  11-18-96;  published 
10-4-96 
Television  broadcasting: 
Advanced  television  (ATV) 
systems;  digital  televiskxi 
service;  comments  due  by 
11-22-96;  published  8-21- 
96 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Fair  housing: 
Equal  Housing  Lender  arxl 
Opportunity  posters; 


placamant  and  display; 
commartfs  due  by  11-19- 
96;  pubished  9-20-96 

GENERAL  SERVICES 
AOMUtSTRATION 

Federal  Acquisitkyi  Ragulalion 
(FAR): 
Conpatitive  range 

determinatkxw:  comments 

due  by  11-19-96; 

pubished  10-9-96 
Contracting  by  negotiatkxi: 

Ptwse  I  rewrite; 

comments  due  by  11-19- 

96;  pubished  10-9-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Adntiniatration 

Natfonal  Environmental  Poicy 
Act;  implementation;  Federal 
regulatory  review;  comments 
due  by  11-21-96;  published 
10-22-96 

INDUN  ARTS  AND  CRAFTS 

BOARD 

Indtan  art  and  craftsmanship; 
product  protectfon; 
comments  due  by  11-20-96; 
pubished  10-21-96 

INTERK>R  DEPARTMENT 
Land  Managamant  Bureau 
Appeal  arxj  hearing 
procedures:  raviskxis; 
comments  due  by  11-18-96; 
pubished  10-17-96 
Larxl  resource  management 
Withdrawals- 
Alaska;  Natkxtal 
Petroleum  Reserve; 
corrxnents  due  by  11- 
22-96;  published  10-23- 
96 

INTERIOR  DEPARTMENT 

Transportatkxi  and  utility 
systems  in  arxJ  across,  and 
access  into,  conservatkxi 
system  units  in  Alaska: 
EcorxMTHcally  feasit>le  and 

prudent  alternative  route; 

deftnitkxi;  comments  due 

by  11-18-96;  published  9- 

17-96 

INTERIOR  DEPARTMENT 
MInarala  Management 
Sarvica 

Royalty  management 
Natural  gas  from  Indian 
leases;  valuatkxi; 
comments  due  by  11-22- 
96;  published  9-23-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcamant  Offlca 

Permanent  program  and 
abandoned  mine  larxj 
reciamatkxi  plan 
sutxnisskxis: 

Ohio;  comments  due  by  11- 
18-96;  published  10-18-96 
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JUSTICE  DEPARTMENT 

Drug  Enforcamant 
Admlnlatratlon 

Manufacturers,  distributors, 
and  dispensers  of  controlled 
sut)stances:  registratkxi, 
etc.: 

Controlled  substarx^s  to 
ocean  vessels,  guklelines 
for  provkJing:  comments 
due  by  11-18-96; 
published  9-18-96 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
corrxnents  due  by  11-18-96; 
published  10-17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitk>n  Regulation 
(FAR): 

Competitive  range 
determinations;  comments 
due  by  11-19-96; 
published  10-9-96 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  11-19- 
96;  published  10-9-96 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 

Investinent  and  deposit 
activities:  comments  due 
by  11-18-96;  published  8- 
12-96 


OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Managamant  and  Budget 
Office 

Natk>nal  security  information; 
classificatkxi,  downgrading, 
declassification,  and 
safeguarding:  corrxnents  due 
by  11-18-96;  published  9- 
17-96 

RAILROAD  RETIREMENT 
BOARD 

Program  Fraud  Civil  Remedies 
Act  of  1986: 
Civil  monetary  penalties: 
adjustment:  comments 
due  by  11-21-96; 
published  10-22-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investinent  companies: 
Multiple  class  and  series 
investment  companies; 
comments  due  by  11-18- 
96:  published  9-17-96 
Securities: 
Securities  Investor 
Protiection  Corporation; 
conti^acts  closeout  and      . 
completion  for  purchase 
or  sale  of  securities  made 
by  debtors  in  Ik^uidation 
under  Securi 
ties  Investor  Protection 
Act;  comments  due  by 
11-22-96;  published  11- 
1-96 

STATE  DEPARTMENT 

Privacy  Act: 


Implementation;  comments 
due  by  11-19-96; 
published  10-10-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
AdminlatFBtion 

Ainwortliiness  directives: 

Boeing;  comments  due  by 
11-18-96;  published  9-17- 
96 

Burichart  Grob  Luft-und 
Raumfahrt;  comments  due 
by  11-19-96;  published  9- 
19-96 

Day-Ray  Products,  Inc.; 
comments  due  by  11-18- 
96;  published  10-7-96 

Jetstream;  comments  due 
by  11-19-96;  published 
10-31-96 

Raytheon;  comments  due  by 
11-20-96;  published  9-30- 
96 

Weatherty  Aviation  Co.,  Inc.; 
comments  due  by  11-18- 
96;  published  9-18-96 

Ainworthiness  standards  and 
air  certification  and 
operatkjns: 

Transport  category  airplanes 
and  supplemental  air 
carriers  and  commercial 
operators  of  large  aircraft; 
comments  due  by  11-21- 
96;  published  7-24-96 


TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Admlnlatratlon 

Motor  canier  safety  and 
hazardous  materials 
admintsto-ation: 

Proceedings,  investigations, 
and  disqualifications  and 
per>alties;  practice  rules; 
comments  due  by  1 1-20- 
96;  published  10-21-96 

TRANSPORTATION 
DEPARTMENT 

Raaaarch  and  Special 
Programs  Administration 

Rulemaking  petitions: 
Bartsecue  Industry 
Associatkxi;  propane 
cylinders  filling;  comments 
due  by  11-21-96; 
putrfished  8-23-96 

TRANSPORTATION 
DEPARTMENT 

Surface  Tranaportation 
Board 

Tariffs  and  schedules: 
Railroad  contracts; 
conrwnents  due  by  11-18- 
96;  published  10-17-96 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Estate  and  gift  taxes: 
Interests  and  powers 
disclaimer;  conxnents  due 
by  11-19-96;  published  8- 
21-96 


INFORMATION  ABOm- THE  SUPEraHTENDENT  OF  DOCUMENTS' SUBSCmPT^ 

Know  when  to  expect  your  reaewalaodcc  and  keep  a  food  thing  oomiiif.  lb  keep  our  subscription 
prices  down,  the  Government  Printing  OfiBce  mails  each  sutMcriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renrwal  notice  will  be 
•ent  a|)praadinatelT  90  dayi 
befaic  this  dale. 


A  renewal  nodoe  will  be 
aenc  apprazimaeely  90  dayt 
before  dii>  date. 


/ 

/ 

:AFR      SMITH212J 

DEC97  R  1 

XFRDO     SMITH212J 

DEC97R  1 

• 
• 
• 

tJOHN  SMITH 

4 
4 

JOHN  SMITH 

: 

:  212  MAIN  STREET 

4 
4 

212  MAIN  STREET 

: 

:  PORESTVILLE  MD  20747 

4 
■ 

:  Pt»ESTVILLE  MD  20747 

•••• 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subacriptiixi  service  is  discontinued,  simply  send  your  mailing  label  fnnn  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  addrafls:  Please  SEND  YOUR  MAHiNO  LABEL,  along  widi  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YCXJR  MAILING  LABEL,  along  widi 
your  correspondence,  to  the  Superintendem  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superlnlsndent  of  Documents  Subscription  Oder  Fonn     Chmgmyourt 


•5468 

EJYESi  pleese  enter  my  sii38criptions  as  folCM^: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  psraonai  nam* 


(Plaaa*  typa  or  print) 


Afddttonai  addrMS/ancntlon  lina 


For  privacy,  check  box  below: 

Q  Do  not  nnake  niy  name  available  to  other  niailers 

Check  method  of  paymenfc 

Q  Check  payable  to  SuperinterxJent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    |  T1-n 


StfMtaddrMs 


Oty.  Stat*.  Zip  ood* 


□  VISA 

a  Mastercard    |     |     |     |     |(*xpir«tlon  data) 

1    1         i 

III    1  1  1  II  1  1    II    1 

Thank  you  for  your  oideri 

Oaytlma  phort*  Including  ar*a  cod* 


Authorizino  aignatur* 

Mai  To:  Superintendent  of  Documents 


6/96 


Purchaa*  ord*r  numb*r  (optlor^ 


P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Feder^  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CXDDE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Charge  your  order 
It's  easy! 


Superintendent  of  Documents  Order  Fomri 

OroBT  Proc008inQ  Coop! 

*  7296  To  fax  your  orders  (202)  51 2-2250 

Q  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  Including  area  code 


Purchase  order  numt>er  (optional) 


(Please  type  or  print) 


Check  niethod  of  payment 

□  Check  payable  toSijperintendent  of  Documents 


□  GPO  Deposit  Account 

i      1 

□  VISA     □  MasterCard     r~ 

(expiration  date) 

1     '     !          ! 

I      I     '     '     1     '     I 

Thank  you  for  your  order! 


A/9t 


Authorizing  signature 

Mail  to:  Superintendent  of  ODCuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


^• 


4  K. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password  . 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev  4/23) 


Public  Papers 
of  the 

Presidents 
oftlie 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  11) $52.00 

1995 

(Book  I) $60.00 


Published  by  the  Office  of  Ihe  Federal  Rc|i«ter.  Netwnal 
Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev.  9-96) 


Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Goverament,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive' branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolidied, 
transferred,  or  renaioed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  UfSlTED  STATES 

GOVERriMENT  MAmUAL 

1996/97 

■ 

1 

-*4W  '^'1 

SI    •  •  ■  ■                ^gi^^0 

Cm 

|.4i 

j 

1       Ape 

Ml 

I 

TS       ■    ^ 

1 

^36  per  copy 


Charge  your  order. 
It's  easy! 


L^J 


PUeuCATeWS  ♦  PBWXJICALS  •  ELECmOMC  PHCeUCTS 

Oder  PTxxM8sing  Cod*: 

*7917 

Q  YES,  please  send  me copies  of  The  United  States  Govemnr^ent  Manual,  1996/97, 

S/N  069-000-00069-0  at  *36  (*45  foreign)  each. 

Total  cost  of  my  order  Is  * .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  nnethod  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account       |    |    |    |    |    |    |    |  -  □ 
QVISA     a  MasterCard 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


^  HI               m 

(expiration  date)     Thank  you  for  your  order! 

w 

Daytime  phone  including  area  code 


Purchase  order  number  (optiorul) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature 

Mail  orders  to: 


6/06 


Fax  orders  to: 

Phone  orders  to:  (202)  512-1800 


Superintendent  of  Documents 
P.O.  60x371954 
Pittsburgh.  PA  15250-7954 
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Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  EKD,  and 
Austin,  TX,  see  announcement  on  the  inside  cover  of 
this  issue. 


Now  Avaflable  Online 

Code  of  Federal  Regulations 
GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  Sutes  Government 
Printing  OfTice  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1^96  aiKi 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

To  access  CFR  volumes  via  the  Worid  Wide  Web,  and  to 
fmd  out  which  volumes  are  available  online  at  a  given 
time  users  may  go  to: 

*  http://www.access.gpo.gov/nara/cfr 

New  titles  and/w  volumes  will  be  added  to  this  online 
service  as  they  become  available.  The  initial  titles 
introduced  include: 

*  Title  20  (Parts  400-499)— Employees'  Benefits 
(Social  Security  Administration) 

*  Title  21  ((Complete) — Food  and  Drugs  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration,  Office  of 
National  Drug  ConUol  Policy) 

*  Title  40  (Almost  complete) — Protection  of  Environment 
(Environmental  Protection  Agency) 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

*  Phone;  toll-free:  1-888-293-6498 
•k  Email:  gpoaccess@gpo.gov 


II 
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The  President 
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Presidential  Documents 


Executive  Order  13025  of  November  13,  1996 

Amendment  to  Executive  Order  13010,  the  President's 
Commission  on  Critical  Infrastructure  Protection 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  amend  Executive 
Order  13010,  it  is  hereby  ordered  as  follows: 

Section  1.  The  first  sentence  of  section  1(a)  of  Executive  Order  13010  shall 
read  "A  qualified  individual  from  outside  the  Federal  Government  shall 
be  designated  by  the  President  from  among  the  members  to  serve  as  Chair 
of  the  Commission." 

Sec.  2.  The  second  and  third  sentences  of  section  3  of  Executive  Order 
13010  shall  read  "The  Steering  Committee  shall  comprise  five  members. 
Four  of  the  members  shall  be  appointed  by  the  President,  and  the  fifth 
member  shall  be  the  Chair  of  the  Commission.  Two  of  the  members  of 
the  Committee  shall  be  employees  of  the  Executive  Office  of  the  President." 

Sec.  3.  The  first  sentence  of  section  5  of  Executive  Order  13010  shall 
be  amended  by  deleting  "ten"  and  inserting  "15"  in  lieu  thereof. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codHied  in  the  Code  of 
Federal  Regulations,  which  is  pubished  under 
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The  Code  of  Federal  Regulations  is  sold  t>y 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Hoalth  Inspection 
Service 

9CFRPart78 
[Docket  No.  96-045-1] 

Bruceliosis  In  Cattle;  State  and  Area 
Classifications;  New  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUIMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  New 
Mexico  from  Class  A  to  Class  Free.  We 
have  determined  that  New  Mexico 
meets  the  standards  for  Class  Free 
status.  This  action  relieves  certain 
restrictions  on  the  interstate  movement 
of  cattle  from  New  Mexico. 
DATES:  Interim  rule  effective  November 
18,  1996.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
January  17,  1997. 

ADDRESSES:  Please^end  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-045-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road, 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-045-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue.  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  faciUtate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORIiATION  CONTACT:  Dr. 
Michael  J.  Gilsdorf.  Senior  Staff 
Veterinarian.  Cattle  Diseases  and 
Surveillance  Staff.  VS.  APHIS,  Suite 


3B08.  4700  River  Road  Unit  36. 
Riverdale,  MD  20737-1231.  (301)  734- 
7708. 

SUPPI.EMENTARY  INFORMATION: 
Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in.  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  o[  Brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free.  Class  A.  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
(1)  maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  tracing  back 
to  the  farm  of  origin  and  successfully 
closing  a  stated  percent  of  all  brucellosis 
reactors  found  in  the  course  of  Market 
Cattle  Identification  (MCI)  testing;  (3) 
maintaining  a  surveillance  system  that 
includes  testing  of  dairy  herds, 
participation- of  all  recognized 
slaughtering  estabUshments  in  the  MCI 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owrns;  and  (4)  maintaining  minimum 
procedural  standards  for  administering 
the  program. 

Before  the  effective  date  of  this 
interim  rule.  New  Mexico  was  classified 
as  a  Class  A  State. 


To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer;  (2)  trace  back  at  least  90  percent 
of  all  brucellosis  reactors  found  in  the 
course  of  MCI  testing  to  the  farm  of 
origin;  (3)  successfully  close  at  least  95 
percent  of  the  MCI  reactor  cases  traced 
to  the  farm  of  origin  during  the  12 
consecutive  month  period  immediately 
prior  to  the  most  recent  anniversary  of 
the  date  the  State  or  area  was  classified 
Class  Free;  and  (4)  have  a  specified 
surveillance  system,  as  described  above, 
including  an  approved  individual  herd 
plan  in  effect  within  1 5  days  of  locating 
the  source  herd  or  recipient  herd. 

After  reviewing  the  brucellosis 
program  records  for  New  Mexico,  we 
have  concluded  that  this  State  meets  the 
standards  for  Class  Free  status. 
Therefore,  we  are  removing  New  Mexico 
from  the  list  of  Class  A  States  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  States  in  §  78.41(a).  This 
action  relieves  certain  restrictions  on 
moving  cattle  interstate  from  New 
Mexico. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  cattle  from  New 
Mexico. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrarj'  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes;  we  wall  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any  , 

amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
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has  waivftd  its  review  process  required 
by  Executive  Order  12866 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  New  Mexico  from  Class  A  to 
Class  Free  will  promote  economic 
growth  by  reducing  certain  testing  and 
other  requirements  governing  the 
interstate  movement  of  cattle  from  this 
State.  Testing  requirements  for  cattle 
moved  interstate  for  immediate 
slaughter  or  to  quarantined  feedlots  are 
not  affected  by  this  change.  Cattle  from 
certified  brucellosis- free  herds  moving 
interstate  are  not  affe<:ted  by  this 
change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  New  Mexico,  as  well 
as  buyers  and  importers  of  cattle  from 
this  State. 

There  are  an  estimated  29,000  cattle 
herds  in  New  Mexico  that  would  be 
affected  by  this  rule.  Ninety-eight 
percent  of  these  are  owned  by  small 
entities.  Test-eligible  cattle  offered  for 
sale  interstate  from  other  than  certified- 
free  herds  must  have  a  negative  test 
under  present  Class  A  status 
regulations,  but  not  under  regulations 
concerning  Class  Free  status.  If  such 
testing  were  distributed  equally  among 
all  herds  affected  by  this  rule.  Class  Free 
status  would  save  approximately  $5.36 
per  herd 

Therefore,  we  believe  that  changing 
the  brucellosis  status  of  New  Mexico 
will  not  have  a  significant  economic 
impact  on  the  small  entities  affet:te<l  by 
this  interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  5>ervice  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No   10  02.S  anil  is  subje<.t  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  lot:a!  officials  (See  7  CFR  part 
;J01.S,  subpart  V  1 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform  This  rule:  (1)  Preempts  all  State 
and  lot  al  laws  and  regulations  that  are 
in  conflict  with  this  rule.  (2)  has  no 
I  retrt)active  effect,  and  (3)  do»?s  not 
require  administrative  pr(K:eedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subiects  in  0  CFR  Part  78 

Animal  diseases.  Bison,  Cattle.  Hogs, 
Quarantine.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly.  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1 .  The  authority  citation  for  part  78 
continues  to  read  as  follows; 

Authority:  21  U  S.C.  in-114a-l.  114g. 
115.  117.  120,  121,  123-126,  134b.  and  134f; 
7  CFR  2.22,  2.80,  and  371.2(d). 

f  78.41    [Amended] 

2.  In  §78.41.  paragraph  (a)  is 
amended  by  adding  "New  Mexico." 
immediately  after  "New  Jersey.". 

3.  In  §  78.41.  paragraph  (b)  is 
amended  by  removing  "New  Mexico.". 

Done  in  Washington,  DC,  this  12th  day  of 
November  1996. 
A.  Strating, 

Acting  Administrotor.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  9&-29476  Filed  11-15-96;  8:45  air] 

aiLUNO  COOC  M10-M-P 


9  CFR  Part  97 

[Docket  No.  98-074-1] 

Commutsd  Trav«ltlme  Periods: 
Overtime  Services  Relating  to  Imports 
and  Experts 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of 
Veterinary  Services  by  adding 
commuted  traveltime  allowances  for 
travel  between  various  locations  in  New 
York  and  Vermont.  Commuted 
traveltime  allowances  are  the  periods  of 
time  required  for  Veterinary  Services 
employees  to  travel  from  their  dispatch 
points  and  return  there  from  the  places 
where  they  perform  Sunday,  holiday,  or 
other  overtime  duty.  The  Government 
charges  a  fee  for  certain  overtime 
services  provided  by  Veterinary 
Services  employees  and,  under  certain 
circumstances,  the  fee  may  include  the 
cost  of  commuted  traveltime.  This 
action  is  necessary  to  inform  the  public 


of  commuted  traveltime  for  these 
locations. 

EFFECTIVE  DATE:  November  18,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms, 
Louise  Rakestraw  Lothery.  Director. 
Resource  Management  Support  Staff, 
VS.  APHIS.  Suite  3B08,  4700  River  Road 
Unit  44.  Riverdale.  MD  20737-1231. 
(301)  734-7517.  ore-mail: 
Uothery^phis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR.  chapter  I. 
subchapter  D,  and  7  CFR.  chapter  III. 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  animal  byproducts,  plants, 
plant  products,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 
When  these  services  must  be  provided 
by  an  employee  of  Veterinary  Services 
(VS)  on  a  Sunday  or  holiday,  or  at  any 
other  time  outside  the  VS  employee's 
regular  duty  hours,  the  Government 
charges  a  fee  for  the  services  in 
accordance  with  9  CFR  part  97.  Under 
circumstances  described  in  §  97.1(a), 
this  fee  may  include  the  cost  of 
commuted  traveltime.  Section  97.2 
contains  administrative  instructions 
prescribing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 
practicable,  the  periods  of  time  required 
for  VS  employees  to  travel  from  their 
dispatch  points  and  return  there  from 
the  places  where  they  perform  Sunday, 
hohday.  or  other  overtime  dutv- 

We  are  amending  §  97.2  of  the 
regulations  by  adding  commuted 
traveltime  allowances  for  travel  between 
various  locations  in  New  York  and 
Vermont.  The  amendments  are  set  forth 
in  the  rule  portion  of  this  document. 
This  action  is  necessary  to  inform  the 
public  of  the  commuted  traveltime 
between  the  dispatch  and  service 
locations. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553.  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  rule  are 
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impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
efiiBCtive  less  than  30  days  after 
publication  of  this  dociunent  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
FlexibUity  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
reqidred  by  Executive  Order  12866. 

The  number  of  requests  for  overtime 
services  of  a  VS  employee  at  the 
locations  afiiected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  vtdth 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  efiiect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  apphcation  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  97 

Exports,  Government  employees, 
Imports,  Livestock,  Poultry  and  poultry 
products,  Travel  and  transportation 
expenses.  «> 

Accordingly,  9  CFR  part  97  is 
amended  as  follows: 


PART  97— OVERTIME  SERVICES 
RELATINQ  TO  MPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authwitjr:  7  U.S.C  2260;  49  U.S.C  1741; 
7  CFR  2.22,  2.80,  and  371.2(d). 

2.  Section  97.2  is  amended  by  adding 
in  the  table,  in  alphabetical  order,  imder 
New  York  and  Vermont,  the  following 
entries  to  read  as  follows: 

§97.2    AdministFBtIvs  Instnictions 
prescribing  eomfflutad  traveltime. 


Commuted  Traveltime  Allowances 

Pn  hours] 

Locations        Served        Metropolitan  aiea 
covered 


from 


Within      Outside 


[Add! 


New  York: 


Champlain     Highgate, 
VT. 


Vermont 


Highgate 


Done  in  Washington,  DC,  this  12tfa  day  of 
November  1996. 
A.  Strating. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  96-29477  Filed  11-15-96;  8:45  am) 
BiLLMO  COOC  M1fr-34-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts 

Amendment  to  Interpretative 
Statement  Regarding  Statutory 
Disqualification  From  Registration 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Publication  of  Amended 
Interpretative  Statement. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  determined  to 
amend  its  interpretation  of  the  "for 
other  good  cause"  standard  contained  in 
the  Commission's  Interpretative 
Statement  With  Respect  to  Section  8a(2) 
(C)  and  (E)  and  Section  8a(3)  (J)  and  (M) 


of  the  Commodity  Exchao^  Act.  Hie 
amendment  revises  the  existing 
statement  by  clarifying  that  violation  of 
a  settlement  agreement  with  a  contract 
market,  registered  futures  association  or 
other  seH-regolatory  organization  to 
withdraw  from  registration  and/or  not  to 
apply  for  registration  constitutes  "other 
good  cause"  for  adverse  registration 
action  imder  Section  8a(3)(M)  of  the 
Commodity  Exchange  Act,  7  U.S.C 
12a(3)(M). 

EFFECTIVE  DATE:  November  18, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Stephen  Mihans,  Senior  Attorney, 
Division  of  Enforcement,  Conunodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  2lst  Street,  NW. 
Washington,  DC.  20581.  Telephone: 
(202)  418-5399. 

SUPPLEMENTARY  mFORMATION:  The 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined  to  amend  its  Interpretative 
Statement  With  Respect  to  Section  8a(2] 
(C)  and  (E)  and  Section  8a(3)  (J)  and  (M) 
of  the  Commodity  Exchange  Act 
("Interpretative  Statement")  by  adding 
language  clarifying  that  an  applicant's 
violation  of  an  explicit  agreement,  made 
in  the  context  of  a  settlement  with  a 
contract  market,  registered  futures 
association  or  other  self-regulatory 
organization  ("SRO"),  to  withdraw  from 
registration  and/or  not  to  apply  for 
registration  constitutes  "other  good 
cause"  for  adverse  registration  action 
under  section  8a(3)(M)  of  the 
Commodity  Exchange  Act,  7  U.S.C. 
12a(3)(M).i 

The  Commission's  Interpretative 
Statement,  among  other  things,  provides 
guidance  on  the  scope  and  meaning  of 
section  8a(3)(M),  7  U.S.C.  12a(3)(M),  by 
identifying  situations  in  which  "other 
good  cause"  to  affect  a  person's 
registration  exists.  ^  The  Commission, 
by  this  release,  amends  the 
Interpretative  Statement  to  describe  an 
additional  situation  in  which  "other 
good  cause"  will  be  deemed  to  exist- 
namely,  when  a  person,  in  a  settlement 
with  a  contract  market,  registered 
futures  association  or  other  SRO.  agrees 
to  withdraw  from  and/or  not  te  apply 
for  Commission  registration  and  then 
fails  to  withdraw  from  registration  or 
appUes  for  registration  in  violation  of 
that  agreement.  Neither  the  existing 


'  The  Interpretative  Statement  is  printed  as 
Appendix  A  following  the  Commission's  pert  3 
(Registration]  rules,  17  CFR  part  3. 

2  It  states,  for  example,  that  the  Commission 
interprets  paragraph  (MJ  as  authorizing  the 
Commission  to  refuse  to  register  a  person  if  he  or 
she  is  the  subject  of  an  administrative  action 
brought  by  the  Commission  to  revoke  the  person's 
existing  registration,  pending  a  final  determination 
in  that  proceeding. 
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Interpretativa  Statement  nor  the 
statutory  bases  for  adverse  registration 
action  set  forth  in  Section  8a  of  the  Act, 
7  U  S.C.  4)  12a.  estabhah  a  specific  basis 
for  denying  or  otherwise  afmcting 
registration  in  this  situation.  Th» 
Commission  is  publishing  its 
amendment  of  the  8a(3)(M) 
Interpretative  Statement  to  inform  the 
public  that  failure  to  comply  with  an 
exchange  or  other  SRO  settlemaot 
agreement  to  withdraw  from  registration 
and/or  not  to  apply  for  registration 
constitutes  "other  good  cauae"  to  deny  ■ 
or  otherwise  afliact  registration  under 
Section  8a(3)(M). 

LiatorSa^actaialTCFRPerta   • 

Registration.  Statutory 
disqualifications 

PART  3— (AMENDED] 

For  the  reasons  set  forth  above,  part 
3  of  title  1 7  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  far  Part  3 
continues  to  read  as  follows: 

Authority:  7  U.S.C  la.  2.  4.  4a.  6.  Bb.  6c. 

Ad.  6e,  fif.  Ag,  eh.  6i,  Bk.  Am.  An.  60.  Ap.  8. 
9.  9a.  12.  12a.  13b.  13c.  lAa.  18.  1*.  21.  23; 
5  use:  552.552b 

Appendix  A  to  Part  3  (Awendedl 

2.  Appendix  A  to  part  3  is  amended 
by  adding  a  new  paragraph  altar  the 
paragraph  which  bears  the  heading 
"Section  aa(3)(M).  '  to  read  aa  follows: 

•         •         «         •         • 

Sionilarly,  the  Cx>mmission  interprets 
paragraph  [M]  to  authorize  the 
Commission  to  refuse  to  register, 
register  conditionally  or  otherwise  affect 
the  registration  of  any  person  if  such 
person  has  consented,  in  coiuMction 
with  an  agreement  of  settleroant  with  a 
contract  market,  a  registered  futures 
association,  or  any  other  self-regulatory 
organization,  to  comply  with  an 
undertaking  to  withdraw  all  forms  of 
existing  or  pending  registration  and/or 
not  to  apply  for  registration  with  the 
National  Futures  Association  or  the 
Commisaion  in  any  capacity.  Such 
person's  aflbrt  to  violate  his  or  her  prior 
undertaking  to  withdraw  from  and/or 
not  to  apply  for  registration  shall  be 
considmd  to  constitute  "other  good 
cause"  under  para^vph  (M).  The 
CommiaaioQ  bisliaves  that  allowing  such 
a  person  to  be  registered  would  be 
inappropriate  and  inconaiatent  with  the 
intention  of  parties  to  the  prior 
aettiament  agraament.  The  (aihira  to 
mtbdraw  or  the  attempt  to  ragiator  in 
the  iace  of  such  an  unoertaking  would 
indicate  the  lack  of  fair  and  honest 
dealing  virhich  the  Commission  believes 
conatitutea  "otiier  good  cause"  for 


denying,  revoking  or  conditiooing 
registration  under  the  Act.  The 
Conunisaion  alao  beUeves  that  allowing 
registration  in  such  a  situation  would  be 
inconaiatent  with  both  Section  Ba(2)(A). 
which  authorizes  the  Conunisaion  to 
refuse  to  register,  to  register 
conditionally,  or  to  revoke,  suspend  or 
place  restrictions  upon  the  registration 
of  any  person  if  such  person's  prior 
registration  has  been  suspended  (and 
the  period  of  such  suspension  has  not 
expired)  or  has  been  revoked,  and 
Section  Aa(3)(J).  which  authorises  the 
Conunisaion  to  refuse  to  register  or  to 
register  conditionally  any  person  if  he 
or  she  is  subject  to  an  outstanding  order 
denying,  suspending,  or  expelling  such 
person  from  membership  in  a  contract 
market,  a  registered  futures  aasociation. 
or  any  other  self-regulatory 
organization. 

Issued  in  Washington.  DC.  on  October  31, 
19M. 

laaiA.Wah^ 

Secfvta/y  to  the  Commution.  Commodity 
Futtint  Trading  Commiuion. 
(PR  Doc  96-28*42  Filed  11-1^-06;  8:4S  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  oftd  Drug  Admlniolretloii 

2lCFRPwt17e 
(Deeliet  No.  MF-OaSTl 

mdkoct  Food  AddMvoo:  Papi 
Paportooard  ComponontB 

AOCNCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Final  rule. 


r:  The  Pood  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  the  copolymer  of  the 
sodium  salt  of  acryUc  acid  with 
polyethyleneglycol  allyl  etber  in  peper 
mill  boilers.  This  action  is  in  rasponae 
to  a  petition  filed  by  Betz  Labaratorie*. 
Idc 

CMTIS:  Effective  November  la.  IMM: 
written  objections  and  requests  for  a 
bearing  by  Decamber  18. 1996. 
mommLi.  Submit  writtao  obtacMona  to 
the  Dockets  Management  BraDcb  (HFA- 
305).  Food  and  Dnig  AdminiatiatioB. 
12420  Parklawn  Dr..  rm.  1-23. 
Rockville.  MD  20637. 
PON  Fuimcfi  mromucncm  ccmncr:  jkiha 
IL  Bryce.  Center  for  Food  Sidatv  and 
Applied  NutriUon  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Waahii^ton.  DC  20204, 2ia^l*-3023. 


In  a  notice 
published  in  the  Federal  legiaiar  of 
August  19.  1994  (59  PR  42837).  FDA 
announced  that  a  food  additive  petition 
(FAP  4B4426)  had  been  filed  by  Betz 
Laboratories.  Inc..  4636  Somerton  Rd., 
Trevoae.  PA  19053-6783.  The  iMrtition 
proposed  to  amend  the  food  additive 
regulations  in  §  176.170  Components  of 
paper  and  papethoard  in  contact  with 
aqueous  and  fatty  foodt  (21  CFR 
176.170)  to  provide  for  the  safe  use  of 
the  copolymw  of  the  sodium  salt  of 
acryUc  add  with  polyethyleneglycol 
allyl  ether  in  paper  mill  boilers. 

FDA  has  evaluated  the  data  and 
information  in  the  petition  and  other 
relevant  material.  The  agency  concludes 
that  the  propoaed  use  of  the  additive  as 
an  anticorrosion  agent  in  paper  mill 
boilers  is  safe,  that  it  will  achieve  its 
intended  technical  effect,  and  that  the 
regulations  in  §  176.170  should  be 
amended  as  set  fordi  below.  

In  accordance  writh  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inapection. 

Ine  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  In  the  August  10.  1904. 
notice  of  filing,  the  agency  announced 
that  it  wras  placing  the  petitioner's 
environmental  aaaasament  on  public 
display  and  provided  30  days  for 
conunents  oo  that  assaasmant  FDA 
received  no  ooaaments  oa  the 
assessment.  Baaed  upon  the  information 
available,  FDA  has  concluded  that  the 
action  will  not  have  a  si^ficant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Managamatit  Branch 
(address  above)  beti^^en  9  aua.  and  4 
p.m.,  Monday  throu^  FMdav. 

Any  person  who  will  be  adversely 
afiected  by  tbia  ragulatian  may  at  any 
time  on  or  bafare  fTecsMhar  16. 1996, 
file  writh  the  DockeU  Managwnant 
Branch  (addiaas  abova)  wiittan 
objections  tbaralo.  Each  obiaction  shall 
be  separately  nuaibered.  and  eec^ 
numbered  dbiactiao  shall  specify  with 
particularity  tbe  proviaiens  of  the 
ragulation  to  arhich  objaction  is  mada 
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and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 


response  to  the  regulation  may  be  seen 
in  Uie  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 


Audiority:  Sees.  Ml.  402, 406, 406,  721  of 
the  Federal  Pood.  Drug,  and  Coametic  Act  (21 
U.S.C  321,  342,  346.  348.  379e). 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (a)(5)  by 
alphabetically  adding  a  new  entry  imder 
the  headings  "List  of  Substances"  and 
"Limitations"  to  read  as  follows: 

§176.170    Componenta  of  paper  and 
papertMtard  In  contact  with  aqueous  and 
fatty  foods. 


(a)  *  •  • 
(5)  •  •  • 


List  of  Sut>stances 


Acrylic  acid,  sodhjm  saK  copotymer  with  polyethyleneglycol  allyl  ether 
(CAS  Reg.  No.  86830-15-1). 


Limitations 


For  use  only  in  paper  mill  boilers. 


Dated:  October  25, 1996. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  96-29393  Filed  11-15-96;  8:45  am] 
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21  CFR  Part  328 
[Docket  No.  95N-0341] 

Over-tho-Count«f  Drug  Producta 
Intended  for  Oral  Ingestion  that 
Contain  Alcohol;  Amendment  of  Final 
Rule 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  amending  the  regulations  for  over- 
the-counter  (OTC)  drug  products 
intended  for  oral  ingestion  that  contain 
alcohol  as  an  inactive  ingredient  by 
exempting  ipecac  syrup  from  the 
maximum  concentration  limits  of  0.5 
percent  alcohol  or  less  when  used  by 
children  under  6  years  of  age.  This  final 
rule  is  part  of  the  ongoing  review  of 
OTC  drug  products  conducted  by  FDA. 
EFFECTIVE  DATE:  December  18,  1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-105), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  RockvlUe,  MD  20857, 
301-827-2304. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  March  13, 
1995  (60  FR  13590),  the  agency  issued 
a  final  rule  establishing  in  §  328.10  (21 
CFR  328.10)  maximum  concentration 
limits  for  alcohol  (ethyl  alcohol)  as  an 
inactive  ingredient  in  OTC  drug 
products  intended  for  oral  ingestion. 
The  maximum  concentration  limit  was 
set  at  0.5  percent  for  any  OTC  drug 
product  labeled  for  use  by  children 
under  6  years  of  age,  and  5  percent  for 
any  OTC  drug  product  labeled  for  use 
by  children  6  to  under  12  years  of  age. 
'Hie  final  rule  did  not  discuss  ipecac 
syrup,  an  OTC  drug  product  used  to 
cause  vomiting  when  poisoning  occurs. 

The  United  States  Pharmacopeia 
(USP)  23d  Revision  states  that  alcohol  is 
contained  in  ipecac  syrup  in 
concentrations  between  1.0  and  2.5 
percent  (Ref.  1).  Alcohol  is  used  in  the 
preparation  of  the  syrup  to  ensure  the 
complete  extraction  of  alkaloids  as  their 
amine  salts  fit)m  ipecac  powder  and  to 
reject  extraneous  material  when  ipecac 


syrup  is  prepared  by  percolation  (Ref. 
2). 

Under  §201. 308(c)  (21  CFR 
201.308(c)),  OTC  marketing  of  ipecac 
syrup  is  limited  to  a  1-fluid-ounce  (30 
miUiliters  (mL))  package.  The  product's 
labeling  must  contain  a  statement 
conspicuously  boxed  and  in  red  letters 
that  states:  "For  emergency  use  to  cause 
vomiting  in  poisoning.  Before  using,  call 
physician,  the  Poison  Control  Center,  or 
hospital  emergency  room  immediately 
for  advice."  The  labeling  also  must 
state:  "Usual  dosage:  1  tablespoon  (15 
milliliters)  in  persons  over  1  year  of 
age. 

As  part  of  the  rulemaking  for  OTC 
poison  treatment  drug  products  (50  FR 
2244,  January  15,  1985),  the  agency 
proposed  a  dose  of  1  tablespoonful  (15 
mL  or  1/2  bottle)  of  ipecac  syrup  for 
children  1  to  under  12  years  of  age.  The  ' 
agency  also  proposed  a  dose  of  1 
teaspoonful  (5  mL)  for  children  6 
months  to  under  1  year  of  age,  and  that 
ipecac  syrup  not  be  given  to  children 
under  6  months  of  age  unless  directed 
by  a  health  professional.  The  agency 
will  finalize  these  directions  for  use  in 
a  future  issue  of  the  Federal  Register. 

In  the  Federal  Register  of  May  10, 
1996  (61  FR  21392).  the  agency- 
pubUshed  a  proposed  amendment  of 
§  328.10  to  exempt  ipecac  syrup  from 
the  requirements  of  §  328.10(d),  which 
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limit  alcohol  content  toDS  percent  or 
less  in  OTC  drug  products  intended  for 
oral  ingestion  for  use  by  children  6 
years  of  age  or  less. 

The  agency  noted  that  the  maximum 
amount  of  ipecac  syrup  per  packaged 
container  does  not  exceed  30  mL.  and 
the  maximum  quantity  of  alcohol  at  a 
2.5  percent  concentration  contained  in 
30  rnL  of  ipecac  syrup  is  0.75  mL.  If  a 
child  under  6  years  old  swallowed  the 
entire  contents  of  a  30  mL  container  of 
ipecac  syrup,  the  ingested  amount  of 
alcohol  (0.75  mL)  is  insignificant.  The 
labeled  dose  of  ipecac  syrup  is  a  one- 
time treatment  of  15  mL  (0.375  mL 
alcohol)  for  children  1  to  under  12  years 
of  age.  In  addition,  the  alcohol  and  the 
ipecac  syrup  are  generally  vomited 
together  with  other  stomach  contents. 
Thus,  the  benefit  of  ipecac  syrup  as  an 
emetic  outweighs  any  risk  of  adverse 
effects  from  ingestion  of  0.375  to  0.75 
mL  of  alcohol. 

Interested  persons  were  invited  to 
submit  comments  by  June  10.  1996,  and 
comments  on  the  agency's  economic 
impact  determination  by  |une  10.  1996. 
No  comments  were  submitted  in 
response  tu  the  proposed  rule. 

II.  Rafsrences 

(1)  Un  'ed  StatBS  Pharmacopeia  23/ 
Nilional  Formulary  18.  United  States 
Pharmacopeial  Coavention,  inc..  Rockville, 
MD.  pp.  834-635,  1994. 

(2)  "Solutions  Using  Mixed  Solvent 
Systems  Spirits,  Elixirs,  and  Extracted 
Products."  in  SprowW  Amtrncan  Pharmacy. 
7th  ed  .  I  B  Lipincott  Co..  I'hiladelphia,  pp 
lOO-lOl,  1974 

in.  The  Agency's  Final  Cqnclusiona 

The  agency  is  adding  new  §  328.10(f) 
to  state:  "Ipecac  syrup  is  exempt  from 
the  provisions  of  paragraph  (d)  of  this 
section."'  This  means  that  ipecac  syrup 
may  contain  more  than  0  5  pert:ent 
alcohol  even  though  labeled  for  use  by 
children  under  6  years  of  age.  Also,  the 
agency  is  redesignating  current 
S328.10(f)  as  §328. 10(g). 

rV.  Analysis  of  Impacts 

No  comments  regarding  the  economic 
impact  of  the  proposed  rulemaking  were 
received. 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
IJ.S  C:.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 


believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

Under  the  Regulatory  Flexibility  Act. 
if  a  rtile  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities. 
Because  this  final  rule  has  no  efliect  on 
the  OTC  marketing  of  ipecac  syrup  drug 
products,  it  will  not  impose  a  significant 
economic  burden  on  affected  entities. 
Therefore,  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  608(b)),  the 
Commissioner  of  Food  and  Drugs 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
further  analysis  is  required. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects  in  21  CFR  Part  328 

Drugs.  Labeling,  Alcohol. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  328  is 
amended  as  follows: 

PART  328— OVER-THE-COUNTER 
DRUG  PRODUCTS  INTENDED  FOR 
ORAL  INGESTION  THAT  CONTAIN 
ALCOHOL 

l'.  The  authority  citation  for  21  CFR 
part  3ZB  continues  to  read  as  follows: 

Authority:  Sees  201.  301.  501,  502.  503. 
505.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U  S.C.  321,  331.  351,  352. 
353,355.371). 

2.  Section  328.10  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(g)  and  by  adding  new  paragraph  (0  to 
read  as  follows: 

1328.10    Alcohol. 


(fl  Ipecac  syrup  is  exempt  from  the 
provisions  of  paragraph  (d)  of  this 
section. 


Dated:  November  5, 1996. 
WUllaB  K.  HiAbud. 
Asaociata  Commisuoner  for  Policy 
Coordination. 

[FR  Doc.  96-29387  Filed  ll-lS-96;  8:45  am) 
■UJNQOOOf  41SS-S1-P 


21  CFR  Part  510 

Htm  Animal  Drugs;  Changa  of  Sponsor 
AddfMS 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  address  for  Alstoe. 
Ltd.,  Animal  Health. 
EFFECTIVE  DATE:  November  18.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay.  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855,  301-627-0213. 
SUPPLEMENTARY  INFORMATION:  Alstoe, 
Ltd.,  Animal  Health.  19  Foxhill. 
Whissendine,  Oakham.  Rutland.  U.K. 
has  informed  FDA  that  it  has  changed 
its  address  to  Granary  Chambers,  37-39 
Burton  St..  Melton  Mowbray, 
Leicestershire  LEI  3  lAF.  England. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)(1) 
and  (c)(2)  to  reflect  the  new  address. 

List  of  Subiects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502.  503, 
512.  701.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331.  Ml.  352. 
353,  360b.  371,  379e). 

1510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  in  the  entry 
for  "Alstoe,  Ltd.,  Animal  Health"  and  in 
the  table  in  paragraph  (c)(2)  in  the  entry 
for  "062408"  by  removing  "19  Foxhill, 
Whissendine,  Oakham.  Rutland,  U.K." 
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and  by  adding  in  its  place  "Granary 
Chambers,  37-39  Burton  St.,  Melton 
Mowbray,  Leicestershire  LE13  lAF, 
England". 

Dated:  October  29. 1996. 
Andrew  |.  BeauUean, 

Deputy  Director,  Office  of  New  Afiimal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-29388  Filed  11-15-96;  8:45  am) 
MLUNQ  COM  41tO-01-F 

21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Tylosin 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  that 
portion  reflecting  approval  of  a  new 
animal  drug  application  (NADA)  held 
by  Countrymark  Cooperative,  Inc. 
(formerly  Indiana  Farm  Bureau 
Cooperative  Association,  Inc.).  The 
NADA  provides  for  use  of  a  tylosin 
Type  A  medicated  article  for  making  a 
tylosin  Tjrpe  C  medicated  swine  feed.  In 
a  notice  published  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  NADA. 
EFFECTIVE  DATE:  November  29. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration.  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1722. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  NADA  125-226  held  by 
Countrymark  Cooperative,  Inc..  950 
North  Meridian  St.,  Indianapolis.  IN 
46204-3909  (formerly  Indiana  Farm 
Bureau  Cooperative  Association,  Inc., 
120  East  Market  St..  Indianapolis,  IN 
46204).  The  NADA  provides  for  use  of 
tylosin  Type  A  medicated  articles  to 
make  tylosin  Ty]>e  C  medicated  swine 
feeds.  Countrymark  Cooperative,  Inc., 
volimtarily  requested  withdrawal  of 
approval  of  the  NADA  because  it  no 
longer  makes  Type  A  medicated  articles 
for  use  in  medicated  feeds.  This 
document  removes  the  entry  in  21  CFR 
558.625(b)  to  reflect  the  withdrawal  of 
approval  of  this  NADA. 

This  NADA  was  originally  held  by 
Indiana  Farm  Bureau  Cooperative 
Association,  Inc.  The  regulations  had 
not  been  amended  in  §  510.600(c)  (21 
CFR  510.600(c))  to  reflect  the  sponsor 
change  to  Countrymark  Cooperative.  At 


this  time,  Indiana  Farm  Bureau 
Cooperative  Association  is  no  longer  the 
sponsor  of  any  approved  NADA's. 
llierefore,  §  510.600(c)  is  amended  to 
remove  the  entries  for  the  firm. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
CosmeUc  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  360b,  371,  379e). 

§5ia600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph-(c)(l)  by  removing  the  entry 
for  "Indiana  Farm  Bureau  Cooperative 
Association.  Inc.."  and  in  paragraph 
(c)(2)  by  removing  the  entry  for 
"021502." 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.Q 
360b,  371). 

§558.625    [Amended] 

4.  Section  558.625  Tylosin  is 
amended  by  removing  and  reserving 
paragraph  (b)(76). 

Dated:  October  18, 1996. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-29389  Filed  11-15-96;  8:45  am] 

BILLMQ  CODE  41S0-01-F 


Health  Cars  Rnancing  Admlnlslratton 
42  CFR  Part  413. 

[BPD-806-CN] 

RiNO03a-AO68 

Medicare  and  Medicaid  Programs;  New 
Payment  Methodology  for  Routine 
Extended  Care  Servlcee  Provided  In  a 
Swing-Bed  HoepHal;  Correctton 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Correction  notice. 

SUMMARY:  This  document  corrects  the 
final  rule  published  October  3, 1996  (61 
FR  51611)  that  revised  the  methodology 
for  payment  of  routine  extended  care 
services  furnished  in  a  swing-bed 
hospital.  The  final  rule  also  revised  the 
regulations  concerning  the  method  used 
to  allocate  hospital  general  routine 
inpatient  service  costs  for  purposes  of 
determining  payments  to  swing-bed 
hospitals. 

EFFECTIVE  DATE:  These  corrections  are 
effective  as  of  November  4,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Davis.  (410)  786-0008. 

SUPPLEMENTARY  INFORMATION:  We  are 
making  the  following  corrections  to  the 
October  3.  1996  final  rule  (61  FR  51611): 

1.  On  page  51612.  in  the  first  column, 
fourth  line  &x)m  the  bottom,  the 
duplicate  word  "harmless"  is  deleted. 

2.  On  page  51612,  in  the  third 
colunm,  lines  16  and  17.  the  phrase 
"ending  on  or  after  June  30, 1989  and 
through  May  31, 1990"  is  corrected  to 
read  "ending  on  or  after  Jime  30,  1989 
through  May  31,  1990". 

3.  On  page  51615,  in  the  third 
column,  lines  30  and  31,  the  phrase  "we 
are  changing  to  the  out  method"  is 
corrected  to  read  "we  are  changing  to 
the  carve-out  method". 

4.  On  page  51616,  in  the  first  column, 
imder  Subpart  D,  item  number  2.  the 
amendatory  language  is  corrected  by 
adding  the  phrase  "the  introductory  text 
of  paragraph  (a)(l)(ii);"  after  the  phrase 
"Section  413.53  is  amended  by 
revising". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  No.  93.778,  Medical 
Assistance  Program] 

Dated:  November  7,  1996. 
Neil  J.  Stillman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 
[FR  Doc.  96-29398  Filed  11-15-96:  8:45  am] 
BILUNQ  CODE  4120-01-P 
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Administration  for  Children  and 
FamillM 

45  CFR  Parts  1355. 1356,  and  1357 

niN  0070-^834 

Fostar  Care  Maintananca  Paymanta, 
Adoption  Aaaistanca.  Child  and  Family 
Sanhcaa 

AOCNCV:  Administration  on  Children. 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF).  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
existing  regulations  concerning 
comprehensive  child  and  family 
services  under  titles  IV-B  (Child 
Welfare  Services)  and  FV-E  (Federal 
Payments  for  Foster  Care  and  Adoption 
Assistance)  of  the  Social  Security  Act. 
The  rule,  prepared  in  response  to  the 
enactment  of  the  Family  Preservation 
and  Support  Services  Act  in  1993. 
provides  direction  to  the  States  and 
eligible  Indian  Tribes  in  accomplishing 
two  goals:  establishing  comprehensive 
community-based  family  support 
programs  and  short-term  crisis- 
intervention  family  preservation 
programs,  and  working  across  the  child 
and  family  services  system  to  design  a 
continuum  of  services  responsive  to  the 
diverse  needs  of  families  and  children. 
EFFtCnvf  OAT€:  December  18.  1996. 
This  rule  contains  information 
collection  requirements  in  Sections 
1357.15  and  1357.16  which  are  subject 
to  review  and  approval  by  OMB.  The 
information  collection  requirements  in 
these  sections  will  not  become  effective 
until  they  are  approved  by  OMB  and 
assigned  a  valid  OMB  control  number. 
A  document  will  be  published  in  the 
Federal  Register  which  contains  the 
valid  OMB  control  number  for  these 
requirements. 

FOR  FURTHER  INFORMATKM  CONTACT: 

(1)  Carol  W.  Williams,  Associate 
Commissioner,  Children's  Bureau. 
Administration  on  Children.  Youth 
and  Families 

Or 

(2)  Daniel  H.  Lewis.  Deputy  Associate 
Commissioner,  Children's  Bureau. 
Administration  on  Children,  Youth 
and  Families,  Telephone  (202)  205- 
8622  or  (202) 205-8618 

SUPPLEMENTARY  INFORMATION: 

Table  of  Coatants 

Preamble 

I.  Background 

II  Summary  of  Major  Changes  m  the  Final 
Rule  and  Discussion  of  Major  !ssue<i 


III.  Section  by  Section  DiacuMion  of 

Conimantt 

IV.  Impact  Analysis 
Final  Rule 

I.  Background 

Title  IV-B  was  added  to  the  Social 
Security  Act  in  1935  to  provide  Federal 
formula  grants  to  States  to  estabhsh, 
extend  and  strengthen  child  welfare 
services.  Major  changes  to  the 
authorizing  legislation  were  later  made 
under  the  Adoption  Assistance  and 
Child  Welfare  Act  of  1980  (Pub.  L.  96- 
272).  to  prevent  the  unnecessary 
aep>aration  of  children  from  their 
families:  improve  the  quality  of  care  and 
services  to  children  and  their  families: 
and.  ensure  permanency  for  children 
through  reiuiificadon  «vith  parents, 
through  adoption,  or  through  another 
permanent  living  arrangement. 

Over  the  last  15  years,  however, 
social,  cultural,  and  economic  changes 
have  frustrated  efforts  to  meet  these 
goals.  Increased  numbers  of  families 
coming  to  the  attention  of  child  welfare 
agencies  with  problems  of  ever- 
increasing  severity  coupled  with  rising 
rates  of  child  abuse  and  neglect  reports, 
have  resulted  in  an  overwhelmed  child 
welfare  system.  Unable  to  keep  up  with 
these  increased  demands,  constrained 
by  resource  limitations  and 
overburdened  workers,  service  planning 
has  largely  been  Umited  to  activities  that 
focus  on  crisis  intervention  and  not 
prevention  and  treatment. 

Acknowledging  that  the  system  was 
not  working  for  some  of  our  most 
vulnerable  children  and  their  families. 
Congress  amended  title  IV-B  in  August, 
1993.  under  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Public  Law 
103-66.  A  new  program,  entitled  family 
preservation  and  family  support 
services,  added  as  title  IV-B,  subpart  2, 
provides  States  and  eligible  Indian 
Tribes  with  new  Federal  funding  for 
preventive  services  (family  support 
services)  and  services  to  families  at  risk 
or  in  crisis  (family  preservation 
services). 

This  legislation  set  aside  funds  for 
planning  in  fiscal  year  1994  as  the  basis 
for  the  development  of  a  five-year 
comprehensive  services  plan.  This 
planning  effort  also  provided  States  and 
local  communities  and  eligible  Indian 
Tribes  the  opportunity  to  review  their 
current  strategies  for  meeting  the  service 
needs  of  children  and  their  families, 
identify  service  gaps  and  barriers  to 
coordination  of  services,  and  develop  a 
plan  for  providing  a  continuum  of 
services  to  families  and  their  children. 

The  FY  1994  appropriation  for  this 
new  program  (subpart  2)  was  $60 
million.  Of  this  amount.  S2  million  was 


reserved  for  Federal  evaluation, 
research,  and  training  and  technical 
assistance;  $600,000  was  reserved  for 
grants  to  Indian  Tribes.  The  balance  was 
available  for  grants  to  States  to  fund 
planning  and  services  for  family  support 
and  family  preservation. 

For  FY  IMS.  the  authorization 
increased  to  $150  million.  Of  this 
amount.  $6  million  was  reserved  for 
Federal  evaluation,  research,  and 
training  and  technical  assistance  and 
$1.5  million  for  grants  to  Indian  Tribes. 
A  new  program  of  grants  to  State  courts 
was  initiated  at  a  funding  level  of  $35 
million  for  FYs  1995-1998.  The  balance 
is  available  for  grants  to  States  for 
family  preservation  and  family  support 
services. 

Shortly  after  the  legislation  was 
enacted.  ACF  convened  a  series  of  focus 
groups  to  learn  about  family 
preservation  and  hmily  support 
services.  Using  information  obtained 
from  these  discussions  and  building  on 
existing  literature,  four  goals  for  family 
support  and  family  preservation 
services  were  identified: 

•  The  safety  of  all  family  members 
must  be  assiired. 

•  These  programs  should  serve  to 
enhance  parents'  ability  to  create  safe, 
stable,  and  nurturing  home 
environments  that  promote  healthy 
child  development. 

•  To  assist  children  and  families  to 
resolve  crises,  coimect  with  necessary 
and  appropriate  services,  and  remain 
safely  together  in  their  homes  whenever 
possible. 

•  To  avoid  the  unnecessary  out-of- 
home  placements  of  children,  and  help 
children  already  in  out-of-home  care  to 
be  returned  to.  and  be  maintained  with, 
their  families  or  in  another  planned, 
permanent  family. 

Based  on  these  goals  and  other 
lessons  learned  through  the  focus 
groups,  we  issued  a  notice  of  proposed 
rulemaking  on  October  4.  1994  {59  FR 
50646)  to  implement  the  new  family 
preservation  and  family  support 
provisions  of  the  statute  and  integrate 
this  new  focus  into  a  comprehensive 
continuum  of  child  and  family  services. 

The  statute  specified  that  five-year 
plans  were  due  June  30,  1995  from  all 
States  and  eligible  Indian  Tribes  in 
order  to  receive  Federal  funding.  Over 
the  past  two  years,  ACF  has  committed 
substantial  resources  to  the  provision  of 
technical  assistance  to  States  and  Tribes 
to  assist  in  the  development  of  these 
plans  and  the  implementation  of  these 
provisions.  Regional  and  national 
conferences.  State  and  locality-specific 
interventions,  our  Regional  Offices  and 
Resource  Centers  all  have  assisted  States 
and  Indian  Tribes  during  this  period. 
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n.  Summary  of  Ma|or  rhaagwi  in  the 
Final  Rule  and  DiacuwMMi  of  M^or 
laauet 

We  received  80  letters  of  public 
comment  regarding  the  Notice  of 
Proposed  Rulemaking  (NPRM)  from 
Federal,  State  and  local  agencies  and 
governments;  national,  State,  and  local 
child  and  family  service  and  advocacy 
organizations;  and  other  interested 
parties.  Over  150  of  the  specific 
comments  within  these  letters  were  in 
total  support  of  portions  of,  or  the 
entirety  of,  the  proposed  rule. 

The  vast  majority  of  commenters  were 
extremely  supportive  of  the  NPRM  and 
the  focus  group  process  eiqployed  in  its 
development.  The  input  from  families, 
practitioners,  researchers,  and  advocates 
is  reflected  in  this  rule  and  affirms  the 
importance  of  collaboration  and 
cooperation.  The  Administration  for 
Children  and  Families  is  committed  to 
using  this  inclusive  process  as  a  model 
approach  in  implementing  future 
statutory  changes  of  this  nature. 

Commentere  noted  that  the  tone  of  the 
NPRM  captured  the  intent  and  spirit  of 
the  legislation.  In  particular,  they  cited 
support  for  the  joint  planning  and 
consultation  process  and  the  importance 
of  the  flexibility  provided  which 
allowed  States  and  Indian  Tribes  to 
prepare  their  plans  to  meet  the  needs  of 
local  communities.  Stnxig  support  was 
voiced  {ot  the  vision  to  adiieve 
improved  outcomes  for  children  and 
families  by  helping  States,  Indian 
Tribes,  and  communities  apply  the 
principles  of  family  support  and  family 
preservaticm  acro^  all  child  and  family 
service  programs. 

Many  commenters  voiced  support  for 
the  NPRM's  emphasis  on  positive, 
supportive,  and  cooperative 
relationships  between  at-risk  families 
and  service  providen  and  building  on 
family  strengths.  They  spoke  to  the 
importance  of  this  rule  in  helping  States 
expand  the  frontiers  of  child  abuse 
treatment  and  prevention  and 
strengthen  the  goals  of  family 
preservation  and  family  support. 

This  final  rule  reflects  the 
Department's  honorii^  State  and  Tribal 
discretion  in  many  aieas  of  program 
administration.  Throu^  our  experimice 
in  administering  title  fV-B  and  through 
our  conaultation  with  experts  in  the 
field,  we  have  learned  that  flexibility  in 
approach,  along  with  strong  outcome 
standards,  is  hey  to  designing  successful 
programs  at  the  State  and  Tribal  levels. 

Widt  this  rule,  we  lay  a  framework  by 
setting  OHtain  basic  principles, 
standuds,  and  prooesaes  v^le  at  the 
same  time  allowing  for  State  and  Tribal 
flexibility  in  accomplishing  these  goals. 


Many  ctunmenters  requested  model 
Child  and  Family  Services  Plans 
(CFSPs),  model  goals  and  objectives,  or 
a  more  extensive  list  of  required 
stakeholders  to  the  process.  Despite 
these  request  for  greater  specificity  and 
detail  in  various  provisions  of  the  rule, 
we  remain  committed  to  offering  States 
and  Tribes  maximum  flexibility  in 
designing  the  content  of  their  Child  and 
Family  Snvices  Plans. 

We  have  relaxed  requirements  where 
we  have  been  too  prescriptive.  For 
example,  we  have  relaxed  the 
requirements  of  §  1357.15(l)(3)(viii) 
Consultation  to  allow  for  States  and 
Tribes  to  determine  the  best  set  of 
specific  stakeholders  to  participate  in 
the  design  of  their' Child  and  Family 
Services  Plans,  offering  an  extensive 
suggested  list.  This  section  as  a  whole 
still  requires  a  critical  list  of  essential 
consultation  partners  to  the  decision- 
making process. 

Technical  revisions  were  made 
throughout  the  rule  to:  (1)  Change  the 
reference  of  section  427  to  422(b)(9)  in 
accordance  mth  Pub.  L.  103-432;  (2) 
reflect  changes  made  in  the  Child  Abuse 
Prevention  and  Treatment  Act  (CAPTA) 
as  amended  by  the  Child  Abuse 
Prevention  and  Treatment  Act 
Amendments  of  1996.  Pub.  L.  104-235, 
which  was  signed  into  law  on  October 
3, 1996:  The  CAPTA  changes  reflect  that 
there  is  only  oae  program,  the  Child 
Abuse  and  Neglect  State  Grant  program, 
instead  of  two  programs,  and  citations 
to  specific  sections  have  been  corrected; 
and  (3)  diange  the  title  IV-A  and  IV-F 
references  in  the  rule  to  reflect  the 
passage  of  the  Personal  Responsibility 
and  Work  Opportimity  Reconciliation 
Act  of  1996  (Pub.L.  104-193). 

We  have  maximized  flexibility  in  the 
fiscal  area  to  facilitate  the  provision  of 
family  support  services  by  encouraging 
the  involvement  of  community-based 
organizations.  The  matching 
requirements  for  title  IV-B  programs 
have  now  been  revised  to  allow  States 
and  Indian  Tribes  to  meet  the  non- 
Federal  program  cost  matching 
requirements  using  cash  or  in-kind 
contributioas,  including  those  that  are 
donated.  We  made  this  change 
(consistent  with  existing  regulations 
governing  gnats  at  45  CFR  92.24)  in 
response  to  compelling  arguments  in 
favor  ot  this  policy  put  fbnh  by  nearly 
30  ooBunentOTS.  We  feel  strongly,  and 
commeatats  ^rae,  that  this  dumge  was 
impemtiva  to  supporting  broader 
oppmtumties  for  partncHrship  with 
community-baaeaoiganizations  and 
critical  to  full  implementation  of  the 
goals  of  fMsily  preservaticMi  and  bmily 
support  pragrams. 


The  prohibition  of  all  in-kind 
contributions  was  perceived  as  a  real 
barrier  to  the  active  involvement  of 
communities.  Non-Federal  share  may 
now  include  real  estate  and  real 
property,  volunteer  time  (at  standard 
rates),  and  limited  professional  time  for 
service  delivery  (at  standard  rates). 

There  was,  however,  dissent  from  this 
overall  support  of  in-kind  matching. 
There  was  concern  that,  from  a  budget 
and  internal  control  [>erspective,  the  use 
of  an  in-kind  match  may  lead  to 
disallowances  resulting  from 
mismanagement.  The  administrative 
oversight,  monitoring,  and  vaUdation  of 
documentation  is  resource  intensive. 
Some  commenters  suggested  that  a 
determination  on  the  allowability  of  in- 
kind  contributions  should  be  made  chi 
an  individual  State/Tribe  basis  to  allow 
in-kind  contributions  only  where  funds 
are  not  otherwise  available.  It  was 
argued  that  this  stdeguard  would  ensure 
that  in-kind  contributions  are  not  used 
to  shift  resources  away  from  children's 
services  (in  cases  where  financial 
revenues  available  to  meet  the  matching 
requirements  are  not  a  problem).  As  a 
result  of  this  concern,  one  that  we  share, 
we  have  added  a  component  to  the  Joint 
Planning  definition  (§  1357.10  (c))  to 
provide  for  Federal/State  or  Federal/ 
Tribal  consultation  around  fiscal  issues 
such  as  matching. 

A.  Consolidation 

With  this  rule,  we  require 
consolidating  the  planning  and 
reporting  requirements  for  title  IV-B 
programs  with  information  included 
from  the  Independent  Living  Program 
(ILP)  and  the  Child  Abuse  Prevention 
and  Treatment  Act  (CAPTA)  program. 
ConsoUdation  of  plan  requirements  is 
imperative  to  the  development  over 
time  of  a  comprehensive  child  and 
faunily  service  system  whic^  is 
accessible,  coordinated,  flexible,  built 
on  and  linked  to  community  services 
and  supports,  and  able  to  serve  children 
and  their  famiUes  in  a  more  effective 
and  responsive  way. 

The  two  title  IV-B  programs  are  being 
consolidated  for  several  reasons:  Child 
vyel&re  services  and  frunily  preservation 
and  family  support  services  are  both  a 
part  of  the  child  and  fomily  services 
continuum:  both  services  are 
administered  by  the  same  agency  and 
address  common  problems  of  the  same 
populatioi  of  diildren  and  families; 
input  from  the  field,  supported  by 
ooeunenters  on  the  proposed  nde.  urged 
us  to  consolidate  the  plans,  application 
requirements,  and  program  reporting, 
wh«e  possible,  and  to  reduce 
diqikcative  administrative  burdens  on 
Slates  and  Tribes. 
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Consolidation  of  the  plan  does  not 
affect  title  IV-B.  subpart  1  or  ILP 
funding.  In  fact  the  practical 
consequence  of  submitting  one  plan  is 
that  in  addition  to  paperwork  reduction, 
the  plan  will  be  submitted  three  months 
prior  to  the  start  of  the  next  Hscal  year 
meaning  that  title  IV-B,  subpart  1  and 
ILP  funds  would  be  received  earlier. 

Information  included  from  the  ILP 
and  the  CAPTA  program  will  facilitate 
ongoing  coordination,  consultation,  and 
joint  planning  efforts  among  these 
programs  and  assist  States  to  move 
toward  a  more  comprehensive  service 
delivery  system.  States  and  Indian 
Tribes  are  encouraged  to  include 
additional  child  and  family  services 
programs  in  the  CFSP.  at  their  option, 
to  increase  program  integration. 

We  believe  that  comprehensive  child 
and  family  services  cannot  be  developed 
without  considering  information  on 
services  under  G^PTA  and  the  ILP. 
States  still  have  the  option  of  submitting 
the  application  for  ILP  with  the  CFSP  or 
separately.  If  the  State  elects  to  submit 
the  ILP  application  separately, 
information  about  the  ILP  must  be 
contained  in  the  CFSP. 

Major  changes  have  been  made  to 
CAPTA  since  the  NPRM  was  published. 
There  is  now  a  requirement  for  a  5  year 
CAPTA  State  Plan  to  be  coordinated,  to 
the  extent  practicable,  with  the  CFSP. 
Currently,  we  are  reviewing  the  new 
requirements  for  CAPTA  in  an  effort  to 
consolidate  these  State  Plans.  The  CFSP 
must  contain  information  on  the  CAPTA 
program,  however,  we  will  work  to 
ensure  that  there  are  not  duplicate 
information  requirements  for  these  two 
Plans. 

Opinions  regarding  consolidation 
were  decidedly  mixed.  There  was  a 
significant  positive  reaction  to 
consolidation  and  calls  for  an  even  more 
inclusive  plan  incorporating  all  services 
(health,  mental  health,  education,  etc.) 
under  the  jurisdiction  of  Federal  and 
State  agencies. 

Whereas  we  heard  strong  support  for 
consolidating  the  title  IV-B.  subparts  1 
and  2  plans,  suggestions  were  advanced 
that  the  process  for  inclusion  of  subpart 
1  not  be  total  consolidation,  but 
independent  development  and 
inclusion  of  information.  Difficulties 
were  identiHed  in  pro<lucing  an 
expanded  plan  with  funds  for  only  one 
portion  of  that  plan  The  fear  was  that 
this  expansion  would  undermine 
quality  in  the  plarming  process  and 
service  system  development 

Alternative  proposals  mvolvod 
suggestions  under  which  the  family 
preservation  and  family  support 
services  five-year  plan  and  the  subpart 
1  plan  can  be  considered  as  separate 


elements  of  the  overall  CFSP  and 
separately  approvable  on  their  own 
merits.  However,  a  vast  majority  of 
commenters  supported  consolidation 
and  we  have  decided  to  retain  the 
consolidated  plan  requirement  and 
suggest  that  our  phase-in  option 
(described  below)  and  joint  planning 
with  the  ACF  Regional  Offices  should 
allow  for  any  approval  concerns  a  State 
or  Indian  Tribe  may  have  to  be  resolved. 

Some  felt  our  position  on 
consolidation  was  expansive  and  went 
beyond  the  statute  by  including  CAPTA 
information.  Some  commenters  did  not 
believe  information  on  ILP  and  CAPTA 
programs  should  be  included  in  the 
CFSP  since  separate  plans  or 
applications  will  continue  to  be 
necessary. 

Other  commenters  stated  that  while  it 
seems  use^il  to  include  information 
from  the  various  programs  in  the  plan 
it  is  not  clear  what  future  directions  this 
would  take  since  the  populations  served 
may  be  different.  The  commenters 
suggested  that  the  final  rule  encourage 
maximum  integration  and  coordination 
when  those  efforts  enhance  achievement 
of  program  goals. 

Additionally,  it  is  our  view  that  the 
populations  served  by  CAPTA  and  title 
rV-B  and  IV-E  are  indeed  the  same. 
While  CAPTA  provides  preventive  and 
protective  services  to  children  at  risk  of 
abuse  or  neglect,  it  is  child  welfare 
services  which  are  provided  for  the  care 
of  children  abused  or  neglected. 

States  will  face  challenges  in 
implementing  the  new  virion.  The 
availability  of  technical  assistance  and 
the  maintenance  of  flexibility  will  be 
vital  to  successful  implementation.  We 
believe  that  the  rule  is  in  keeping  with 
statutory  intent  and  will  provide  States 
and  Indian  Tribes  with  an  effective 
strategy  for  providing  a  continuum  of 
services  to  children  and  their  families. 

B.  Phase-In 

Closely  related  to  the  process  and 
degree  of  consolidation  is  the  issue  of 
the  timeframe  within  which  a 
comprehensive  plan  must  be  developed. 
We  have  relaxed  the  requirements  for 
plan  consolidation  to  allow  for  a  phase- 
in  approach  to  the  requirement.  States 
and  Indian  Tribes  will  now  have  an 
extra  two  years  (until  June  30.  1997)  to 
complete  the  consolidated  planning 
requirements.  Consolidation  is  complex 
and  time-consuming.  We  want  to 
support  State  and  Tribal 
implementation  to  ensure  that  it  is  done 
thoughtfully  and  gradually,  allowing 
time  to  work  through  the  comphcations 
that  are  sure  to  arise  and  produce  a 
quality  working  process. 


We  beUeve  this  strategy  does  not 
compromise  either  the  intent  or  the 
•piiit  of  the  statute  and  the  NPRM  since 
it  has  always  been  our  position  that  the 
process  of  planning,  coordination, 
consultation,  and  goals  and  objectives 
setting  is  an  on-going  process  which 
reaches  beyond  initial  development  of 
the  plan.  This  added  flexibility,  coupled 
with  the  technical  assistance  which  has 
been  made  available  since  issuance  of 
the  proposed  rule,  should  eliminate  any 
roadblock  to  full  and  successful 
implementation. 

A  number  of  factors  were  considered 
that  led  to  this  decision  to  phase  in 
consolidation.  There  was  a  great  deal  of 
concern  expressed  by  commenters  about 
the  expansive  nature  of  the  Child  and 
Family  Services  Plan  and  State  and 
Indian  Tribe  capacity  to  meet  all  the 
requirements  by  the  June  30,  1995 
submission  date.  Concerns  cantered 
around  the  timeframe  for 
implementation  as  unrealistically 
ambitious.  These  commenters 
reconunended  that  additional  time  be 
provided,  especially  to  incorporate 
components  of  the  child  welfare  service 
system  into  an  integrated  planning 
process.  However,  we  want  to  clarify 
that  a  consolidated  CFSP  does  not 
necessarily  allow  for  pooled  funding 
among  the  programs  mentioned, 
inasmuch  as  separate  funding  streams 
and  accountability  are  still  required  by 
statute. 

With  respect  to  any  State  or  ehgible 
Indian  Tribe  that  elects  the  phase-in 
option,  the  plan  submitted  in  June  1995 
should  have  included  information 
describing  how  the  StSte  or  Indian  Tribe 
is  engaged  in  and  will  continue  to  be 
engaged  in  comprehensive  planning  and 
development  of  the  consolidated  plan 
encompassing  the  continuum  of  child 
and  family  services. 

States  and  Indian  Tribes  choosing  this 
option  will  be  required  to  submit  a 
consolidated  plan  with  the  submission 
of  their  second  annual  progress  and 
services  report  on  June  30.  1997.  States 
and  Indian  Tribes  have  already  made 
significant  strides  toward  meeting  these 
requirements. 

C  Continuum/Linkages 

The  most  effective  means  of  serving 
children  and  families  is  to  have  a 
delivery  continuum  which  directly 
provides  and  links  with  a  wide  variety 
of  supports  and  services. 

Throughout  the  rule  we'lhake 
references  to  this  continuum  and  other 
related  service  systems.  Respondents  to 
the  proposed  rule  expressed  confusion 
about  this  terminology.  We  would  like 
to  clarify  that,  as  used  in  this  rule,  the 
child  and  family  services  continuum 


Federal  Register  /  Vol.  61.  No.  223  /  Monday.  November  18,  1996  /  Rules  and  RegulaUons    58635 


refers  to  the  publicly- funded  State  child 
and  family  services  continuum; 
including  family  support  and  family 
preservation  services;  child  welfare 
services,  including-  child  abuse  and 
neglect  prevention,  intervention,  and 
treatment  services;  and  services  to 
support  reunification,  adoption,  kinship 
care,  foster  care,  independent'living,  or 
other  permanent  living  arrangements. 

This  continuum  is  inclusive  of  all 
services  provided  under  titles  FV-B,  IV- 
E,  and  CAPTA  and  is  linked  to  other 
service  support  systems  (e.g.  health, 
mental  health,  education,  etc.)  to  allow 
children  and  families  to  access  services 
they  need  when  they  need  them  and  as 
their  needs  change.  Our  primary  focus 
in  this  rale  is  to  support  and  build  the 
capacity  of  the  child  and  family  services 
continuum.  We  do  encourage,  however, 
strong  linkage  with  other  systems  that 
affect  and  serve  the  same  population. 

There  was  some  preference  for  the  use 
of  the  term  "system  of  care"  instead  of 
"continuum"  in  the  definition  of  Child 
and  Family  Service  Plan  (CFSP).  These 
commenters  also  called  for  a  definition 
of  child  and  family  services  continuum, 
or  the  child  and  family  services  system 
of  care,  which  incorporates  the 
principles  in  §  1355.25.  They  asked  that 
the  definition  make  clear  that  the  term 
does  not  refer  to  a  prescribed  sequence 
of  services  but  rather  an  array  of 
services  or  a  system  of  care  that  ensures 
that  families  and  children  will  have 
access  to  services  and  support  as  their 
needs  change. 

"Continuum"  is  not  used  in  the 
sequential  sense  or  to  imply  that 
children  and  families  must  otherwise 
progress  from  one  step  to  the  next. 
Families  may  enter  and  exit  at  any  point 
in  the  continuum.  We  have  not  added 
a  separate  definition  of  the  continuum 
in  the  regulatory  language  because  we 
believe  that  the  parenthetical  list 
included  within  the  definition  of  the 
Child  and  Family  Services  Plan 
sufficiently  defines  the  range  of  services 
included. 

Some  commenters  expressed 
confusion  by  stating  that  the  rules  were 
weakened  by  expecting  the  State  child 
welfare  agency  to  be  responsible  for 
other  sectors  and  federally  supported 
State  agencies,  questioning  what  the 
linkages  to  other  agencies  should  entail. 
One  commenter  was  concerned  that  the 
description  of  the  service  continuum 
leaves  out  critical  health,  economic  and 
educational  services. 

The  requirement  for  coordination  of 
the  provision  of  services  with  other 
Federal  and  federally  assisted  programs 
serving  children  and  families  is  derived 
from  statute.  This  rule  does  not  add  any 
new  responsibility  for  these  other 


programs  to  the  child  welfare  agency 
but  rather,  in  an  effort  to  improve  the 
well-being  of  children,  youth  and 
families,  we  encourage  program 
coordination  among  related  programs  to 
provide  a  holistic  approach  to  services. 

However,  we  recognize  that  the  issue 
of  coordination  among  various  programs 
points  to  the  need  for  similar 
regulations  and  policies  in  other  Federal 
programs  and  agencies  and  we  have 
been  working  to  develop  relationships 
across  programs  for  effective  service 
linkages. 

More  specificity  was  requested  with 
regard  to  how  States  and  Tribes  are 
expected  to  nurture  linkages.  The  term 
"linkages"  as  used  throu^out  the  rule 
means  some  method  of  joining  or 
coordinating  two  otherwise  separate 
entities  or  sets  of  services.  We  have  not 
provided  specific  linkage  criteria  in 
order  to  allow  States  and  Tribes 
maximiun  flexibility  to  meet  their 
unique  needs  for  planning  and 
designing  services. 

D.  Safety 

Family  preservation  services  were 
viewed  by  some  as  potentially 
jeopardizing  the  safety  of  children  and 
it  was  suggested  that  the  preamble 
statements,  "If  a  child  cannot  be 
protected  from  harm  withoujt  placement, 
family  preservation  services  are  not 
appropriate"  and  "Family  preservation 
does  not  mean  that  the  family  must  stay 
together  or  be  preserved  under  all 
circumstances"  be  included  in  the 
regulatory  language  itself.  This 
recommendation  was  seen  as  helping  to 
put  to  rest  the  often-raised  "child 
protection  versus  family  preservation" 
argument  and  dispelling  the  myth  that 
this  new  funding  availability  is  a 
powerful  financial  incentive  for  child 
welfare  workers  and  agencies  to 
preserve  the  family  unit  at  the  expense 
of  child  safety. 

We  maintain  that  family  preservation 
services  are  only  appropriate  in  certain 
circumstances.  It  is  true  that  some  of  the 
children  who  come  into  State  care 
cannot  be  left  safely  in  their  homes. 
Whether  in  the  child's  home  or  in 
substitute  care,  a  child's  safety  should 
never  be  compromised.  A  family 
preservation  program  is  only  one  of  a 
number  of  strategies  to  address  the  issue 
of  safety  for  children. 

An  underlying  tenet  of  child  and 
family  services  is  the  protection  and 
security  of  children  as  expressed  in  the 
principles  uiider  45  CFR  1355.25(a). 
Because  a  nimiber  of  comments 
addressed  this  issue,  we  revised  the 
definition  of  family  preservation  at 
§  1357.10(c)  to  provide  that  family 
preservation  services  are  also  designed 


"to  protect  children  from  harm  *   •   •" 
and  to  state  unequivocally  that  safety  is 
paramount  in  the  principles  at 
§  1355.25(a). 

We  would  aigue  that  this  new 
legislation  and  funding  is  not  an 
incentive  for  child  welfare  workers  and 
agencies  to  preserve  families  at  the 
expense  of  child  safety  but  rather 
creates  the  exact  opposite  result.  By 
providing  new  funds  vnth  an  emphasis 
on  prevention  and  treatment,  there  is  a 
greater  likelihood  that  children  will  be 
better  protected  and  have  more  service 
options  available  for  protection  than 
presently  exist  in  most  States  and 
Tribes. 

E.  Indian  Tribes 

In  FYs  1994  and  1995  41  Indian 
Tribes  were  eligible  for  direct  funding 
under  title  IV-B.  subpart  2.  In  FY  1996, 
more  Indian  Tribes  were  eligible  for 
direct  funding  and  were  notified  of  their 
eligibility  and  of  the  application 
process.  New  Tribes  which  become 
eligible  for  this  funding  beginning  with 
FY  1997  may  submit  either  an 
application  for  planning  funds  or 
submit  a  five  year  plan.  If  a  Tribe  elects 
to  submit  an  application  for  planning 
funds,  those  funds  will  be  awarded  with 
no  match  requirement  in  the  first  year 
of  funding.  We  are  committed  to 
providing  full  support  for  planning 
consistent  with  the  process  used  in  the 
first  year  of  funding  for  the  originally 
funded  States  and  Indian  Tribes. 

If  a  Tribe  chooses  to  forego  the 
planning  process,  it  may  submit  a  five 
year  plan  immediately  on  June  30  of  the 
year  in  which  the  Indian  Tribe  expects 
to  be  funded.  In  this  case,  the  Tribe 
would  be  subject  to  the  match 
requirement  for  services  funding. 

We  have  accepted  recommendations 
from  Indian  Tribes  and  other  Indian 
advocacy  groups  to  exempt  the  Tribes 
bum  certain  statutorj'  requirements. 
This  exemption  authority  is  based  on 
the  Secretary's  discretion  in  section 
432(b)  of  the  Act  to  exempt  any 
provision  in  section  432  that  is 
determined  to  be  inappropriate  to 
Indian  Tribes,  taking  into  account  the 
resources,  needs,  and  other 
circumstances  of  the  Indian  Tribe.  In 
paragraph  (f),  the  Indian  Tribes  are 
exempted  from  three  statutory 
requirements:  the  ten  percent  limit  on 
administrative  costs,  the  non- 
supplantation  provision,  and  the 
requirement  that  a  significant  portion  of 
funds  must  be  used  for  both  family 
preservation  and  family  support 
services. 

We  received  many  comments 
regarding  the  Indian  Child  Welfare  Act 
of  1978  (ICWA).  It  is  our  responsibility 


58636    Federml  Register  /  Vol.  61.  No.  223  /  Monday.  November  18.  1996  /  Rules  and  Regulations 


to  ensure  that  all  State  plans  comply 
fully  with  the  statutory  mandates  of 
ICWA.  particularly  the  requirements  for 
Tribal  notification  and  the  order  of 
preferences  for  out-of-home  placements 
involving  ICWA  eligible  children  and 
permanency  plarming.  We  issued  a 
Program  Instruction  (ACYF-PI-CB-95- 
12  released  August  11.  1995)  that 
specifies  reporting  requirements  and 
procedures  related  to  the  statutory 
requirement  that  States  report  on 
measures  they  have  taken  to  comply 
with  the  Indian  Child  Welfare  Act. 
Additionally  we  plan  to  address 
compliance  issues,  including  ICWA.  in 
a  separate  rule  on  the  subject  of  child 
and  family  services  monitoring. 

We  received  requests  for  funding  for 
Tribal  consortia  serving  two  or  more 
Tribes  and  requests  that  the  term 
"federally  recognized  Tribes"  rather 
than  "Indian  Tribal  Organizations"  be 
used.  We  are  bound  by  statute  and  have 
no  authority  to  fund  consortia  under 
subpart  2.  The  language  "Indian  Tribal 
Organization"  is  also  taken  directly 
from  the  statute. 

F.  Disabilities 

We  received  many  comments 
expressing  concern  that  the  proposed 
rule  did  not  speak  expressly  to  the 
needs  of  parents  and  children  with 
developmental  disabilities  and  that  the 
final  rule  include,  throughout,  specific 
mention  of  programs,  services  and 
support  for  preservation  of  families 
affected  by  disabilities.  Related  to  this, 
another  commenter  questioned  how  the 
rule  treats  the  provision  of  mental 
health  services  and  services  to  children 
with  developmental  disabilities  and  the 
role  of  child  welfare  agencies  in  this 
regard. 

We  are  aware  of  the  special  needs  of 
families  in  which  a  child  or  other  family 
member  has  a  disability  or  has  other 
special  needs  such  as  for  mental  health 
services.  We  believe  that  services 
should  be  designed  and  made  available 
to  all  families,  including  families  with 
disabilities,  but  we  did  not  specifically 
identify  any  populations  in  order  to 
avoid  excluding  any  particular  groups 
or  individuals.  We  deliberately  sought 
to  provide  enough  flexibility  for  States 
and  eligible  Indian  Tribes  to  design 
programs  that  would  be  responsive  to 
the  unique  needs  of  the  children  and 
families  in  a  particular  State.  We  would 
underline  the  fact  that  the  Americans 
with  Disabilities  Act  requires 
accessibility  to  services  by  the  disabled: 
this  accessibility  should  accommodate 
both  physical  and  emotional  needs  of 
the  disabled. 


III.  SactkMi-by-Section  DtocuMioo  of 
Commenta 

The  Department  would  like  to  express 
its  gratitude  to  the  many  concerned 
individuals  and  organizations  which 
took  the  time  to  prepMre  thoughtful  and 
invaluable  comments  to  our  NPRM.  The 
comments  were  very  substantive  and 
meaningful  and  we  considered  them 
seriously  in  preparing  this  final  rule. 

1.  Part  1355 — General 

5>ection  1355.10     Scope 

This  section  contains  general 
requirements  apphcable  to  both  title  IV- 
B  and  title  IV-E  of  the  Social  Secxmty 
Act  and  is  applicable  to  Indian  Tribes, 
as  well  as  States,  unless  otherwise 
specified. 

Comment:  Several  commenters 
requested  that  the  scope  of  the  rules  be 
revised  to  include  a  funding  set-aside 
for  Alaskan  Native  Organizations  and 
Native  Hawaiian  Organizations. 

Response:  The  statute  defines  the 
eligible  grantees  individually  under 
titles  rV-B  and  IV-E.  While  we  are 
sympathetic  to  the  concerns  expressed, 
we  have  no  statutory  authority  to 
require  such  a  set-aside. 

Section  1355.20     Definitions 

This  section  provides  general 
definitions  taken  from  statute  of  the 
Federal  entities  responsible  for 
administration  of  child  welfare 
programs,  and  of  eligible  grantees. 

Comment:  Some  commenters  were 
concerned  that  the  definition  of  "State 
agency"  required  that  the  titles  IV^B 
and  XX  agency  be  the  same. 

Response:  The  definition  of  State 
agency  derives  from  statute  and  we  have 
no  authority  to  change  or  waive  this 
definition  in  this  final  rule.  However,  as 
indicated  in  the  definition,  there  is 
some  flexibility  provided  based  on  a 
State's  pre-December  1.  1974 
organizational  structure.  From  a 
programmatic  standpoint,  we  also  note 
that  in  many  States,  title  XX  funds  are 
used  in  support  of  child  and  family 
services. 

Section  1355.21     State  Plan 
Requirements  for  Titles  FV-B  and  IV-E 

This  section  is  written  to  conform  to 
the  new  requirements  and  clarify  that 
the  five-year  CFSP  and  the  Annual 
Progress  and  Services  Reports,  along 
with  the  title  IV-E  State  Plan,  must  be 
made  available  for  public  review  and 
inspection. 

No  comments  were  received  on  this 
section  and  therefore  no  changes  are 
being  made  to  the  language  proposed  in 
the  NPRM. 


Section  1355.25    Principles  of  Child 
and  Family  Services 

These  principles,  most  often 
identified  by  practitioners  and  others  as 
helping  to  ensure  effective  services, 
emphasize  the  p>aramount  importance  of 
the  safety  of  all  members  of  the  family, 
including  Victims  of  child  abuse  and 
neglect  and  victims  of  domestic 
Violence  and  their  dependents.  The 
service  principles  address  the  need  for 
permanency  for  ail  children;  the 
importance  of  accessibility,  fiexibility, 
and  coordination;  and  cultural 
competence. 

In  addition,  the  principles  provide 
guidance  in  bringing  about  changes  in 
State,  local,  and  Indian  Tribal  child  and 
family  service  delivery.  In  response  to 
comments  on  the  proposed  rule, 
accountability  to  clients  and  the 
community  has  been  added. 

As  stated  in  the  proposed  rule,  we 
reiterate  that  "family  preservation"  does 
NOT  mean  that  the  family  must  stay 
together  or  "be  preserved"  under  all 
circiunstances,  or  at  the  expense  of  the 
safety  and  well-being  of  the  child. 

Comment:  One  commenter  asked  that 
we  continue  to  distinguish  between  the 
principles  of  child  and  family  services 
as  guidelines  and  the  required  CFSP 
vision,  goals  and  obiectives.  The 
commenter  believed  that  States  should 
view  these  principles  as  an  important 
communication  tool  to  educate  the 
public  about  the  child  and  family 
services  plan  vision,  goals  and 
objectives  and  suggested  that  this  be 
encouraged  in  the  rule. 

Several  commenters  suggested  that 
the  principles  be  cross-referenced 
throughout  the  rule  and  that  States  be 
required  to  articulate  in  their  vision 
statement,  the  relationship  between  the 
principles  and  the  goals  and  objectives 
and  each  year  to  specify  in  their  annual 
progress  and  services  reports  the  gains 
being  made  to  bring  the  system  into 
accord  with  the  principles. 

Response:  We  have  retained  the 
principles  as  guidelines  {not 
requirements)  but  have  revised 
§  1357.15(g),  to  provide  that  the  vision 
statement  should  reflect  the  child  and 
family  service  principles. 

Comment:  Some  commenters 
recommended  that  the  introductory 
paragraph  to  this  section  state  explicitly 
that  the  principles  apply  not  just  to 
family  support  and  family  preservation 
but  to  the  entire  range  of  child  and 
family  services,  including  reunification, 
adoption,  and  kinship  care. 

Response:  We  believe  that  both  the 
title  of  this  section  and  the  introductory 
paragraph  clarify  that  the  principles 
apply  to  all  child  and  family  services.  In 
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response  to  these  comments,  we  have 
made  a  technical  revision  to  the 
introductory  language  in  §  1355.25  to 
provide  that  the  principles  provide 
guidance  allowing  for  improvements  in 
the  continuum  of  services. 

Comment:  One  commenter  thought 
the  principles  should  note  that  the 
active  involvement  of  different 
minorities  and  linguistically  diverse 
groups  in  the  planning  and  ongoing 
operation  of  services  is  an  integral  part 
of  a  community-based  service  system. 
This  commenter  suggested  that  States  be 
required  to  specify  how  the  principle  of 
cultural  and  linguistic  competence  will 
be  reflected  in  the  vision  and  goals  as 
well  as  in  other  areas.  This  commenter 
recommended  that  annual  reports 
should  specify  the  progress  made  in 
bringing  the  system  more  into  accord 
with  the  cultiual  competence  principle. 

Response:  We  agree  with  the 
importance  of  actively  involving 
minorities  and  linguistically  diverse 
groups.  We  have  adjusted  the  language 
at  §  1357.15(1}  Consultation,  paragraph 
(3)(iv)  to  reflect  that  importance  because 
it  is  in  this  section  that  the  States  and 
Tribes  must  commit  to  the  inclusion  of 
a  broad  range  of  stakeholders  in  their 
decision-making  processes.  States  and 
Tribes  may  review  aimually  their  plan's 
consistency  with  the  cultural 
competence  principle  as  this  would  be 
an  appropriate  check  for  active 
involvement.  However,  this  level  of 
detail  would  not  be  necessary  for 
reporting  to  ACF. 

Comment:  Two  commenters  asked 
that  the  NPRM  be  revised  to  make  clear 
that  domestic  violence  prevention  is 
integral  to  a  system  of  care  for  children 
and  families.  Alternatively,  another 
commenter  suggested  that  §  1355.25(a) 
be  revised  to  recognize  that  some  risk- 
taking  with  children  and  families  is 
necessary  by  providing  "*   *   *  when 
safety  can  reasonably  be  assiued  and 
risk  of  harm  minimized." 

Response:  We  believe  the  rule  is  clear 
that  domestic  violence  prevention, 
identification,  and  intervention  is  of 
prime  importance  to  child  and  family 
safety.  The  importance  of  these  issues  is 
indicated  by  their  inclusion  in  the  very 
first  principle  of  assuring  the  safety  and 
well-being  of  children  and  all  family 
members.  In  fact,  we  have  strengthened 
this  principle  to  emphasize  that  one 
important  way  to  keep  children  safe  is 
to  stop  violence  in  the  family  including 
violence  against  their  mothers.  With 
respect  to  the  second  comment,  while 
risk  assessment  is  critical,  we  believe 
that  a  discussion  of  risk-taking  would 
uxidermine  our  emphasis  on  working 
with  the  strengths  of  a  family. 


Comment:  Some  commenters  were 
concerned  that  the  language  in 
para^aph  (d)  relevant  to  service  focus  is 
overiy  inclusive  and  confusing.  They 
did  not  believe  that  family  preservation 
and  family  support  funds  should  be 
spent  on  services  that  are  otherwise 
available.  Another  commenter  suggested 
that  this  section  might  better  state  that 
services  may  be  crisis-oriented,  short- 
term  interventions,  or  longer  term 
services  necessary  to  meet  the  needs  of 
the  family  and  the  individual  who  may 
be  placed  in  out-of-home  care.  Other 
commenters  suggested  that  it  would  be 
more  appropriate  if  the  language  spoke 
to  the  needs  of  the  child  and  family, 
rather  than  the  needs  of  the  family  and 
best  interests  of  the  child. 

Response:  We  agree,  in  part,  and  have 
reviseid  the  language  of  paragraph  (d)  to 
provide  that  services  may  focus  on 
prevention,  protection  or  other  short  or 
long  term  interventions  to  meet  the 
needs  of  the  family  and  the  best 
interests  and  needs  of  the  individual(s) 
who  may  be  placed  in  out-of-home  care. 
We  believe  that  the  principle  stated  in 
paragraph  (d)  is  intended  as  a  statement 
of  holistic  services  to  children  and 
families,  whatever  their  needs  may  be. 

Comment:  A  number  of  commenters 
suggested  that  the  language  in  paragraph 
(e),  related  to  accessibility,  should  be 
strengthened  to  say  services  are 
"principally  delivered  in  the  home  or 
community."  Another  commenter 
suggested  that  language  be  included  to 
recognize  the  importance  of  timely 
services. 

Response:  We  support  the  alternative 
language  offered  and  have  revised  the 
language  in  paragraph  (e)  to  provide  that 
services  are  timely  as  well  as  flexible, 
coordinated,  accessible  and  principally 
delivered  in  the  home  or  community. 

Comment:  Many  conunenters  felt  that 
the  language  in  paragraph  (f)  was 
subject  to  serious  misinterpretation  and 
should  be  revised.  These  conunenters 
were  concerned  that  the  services  listed 
parenthetically  (e.g.,  housing,  substance 
abuse  treatment,  mental  health,  etc.) 
were  inaccurately  portrayed  as  outside 
the  continuimi  of  diild  and  family 
services. 

Response:  We  agree  that  the  services 
and  supports  listed  parenthetically  are 
part  of  the  service  systems  to  which  the 
child  and  family  service  continuum 
must  be  linked  since  they  are  all 
necessary  for  families  to  be  able  to 
support  and  nurtiue  their  children,  and 
we  have  revised  this  paragraph  to 
remove  the  parenthesis  as  well  as  the 
reference  to  "outside  the  system." 

Comment:  A  number  of  commenters 
suggested  that  the  language  in  paragraph 
(g)  be  strengthened  to  provide  that 


services  are  accoimtable  to  the 
community  and  to  clients  in  meeting 
needs  and  demonstrating  successful 
outcomes.  Several  commenters  also 
asked  that  we  revise  the  language  of  this 
paragraph  to  provide  that  "most" 
services  are  community-based  rather 
than  "many." 

Another  commenter  suggested  that 
the  reference  to  community-based 
services  in  paragraph  (g)  be  cross- 
referenced  to  the  definition  of 
community-based  services  in 
§  1357.10(c)  to  clarify  that  community- 
based  means  that  the  services  are 
accessible  and  responsive  to  the  needs 
of  the  community  and  the  individuals 
and  families  residing  therein. 

Response:  We  agree  that 
accountability  is  of  paramount 
importance  to  ensuring  successful 
services.  We  have  revised  the  language 
by  adding  at  the  end,  "are  accountable 
to  the  community  and  the  client's 
needs."  We  revised  the  language  to 
affirm  that  most  child  and  family 
services  are  community-based. 
However,  we  did  not  make  any  changes 
in  response  to  the  last  comment  because 
we  believe  the  guiding  principles 
should  stand  alone  and  be  regarded  as 
introductory  and  applicable  to  the  rule 
as  a  whole. 

Section  1355.30    Other  Applicable 
Regulations 

This  section  provides  an  updated  and 
corrected  list  of  other  regulations 
applicable  to  titles  IV-B  and  IV-E.  , 

In  the  NPRM,  we  limited  the  §  205.10 
fair  hearing  provisions  to  title  IV-E 
foster  care  and  adoption  assistance, 
excluding  title  FV-B.  This  limitation 
was  an  error,  noted  by  several 
commenters,  and  §  205.10  now  applies 
to  all  programs  imder  title  IV-B  and  FV- 
E  of  the  Act.  The  language  of  paragraph 
(c)  has  been  changed  to  conform  to  the 
provisions  of  the  most  recent 
amendments  to  45  CFR  Part  74. 

Comment:  One  commenter  asked  that 
we  add  to  the'list.  Part  35. 
Nondiscrimination  on  the  Basis  of 
Disability. 

Response:  The  applicable  regulation 
for  all  Departmental  programs  is  45  CFR 
part  84 — Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  and 
Activities  Receiving  Federal  Financial 
Assistance  and  is  listed  at  paragraph  (g). 

Comment:  One  commenter  was 
concerned  that  in  paragraph  (k), 
exclusion  of  ILP  firom  §95.1,  would  be 
detrimental  to  the  State's  program. 
According  to  the  commenter,  if  the  State 
were  farced  to  submit  a  final  refrart 
within  the  90  day  timeframe,  the  State 
would  have  to  shorten  its  ILP  program 
by  3  months. 
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Another  commenter  stated  that 
currently  ILP  and  title  IV-B  funding  is 
subject  to  the  two-year  claiming 
limitation  and  restricting  this  to  a 
maximum  of  one  year  following  the  year 
in  which  the  funds  were  awarded  would 
present  a  significant  problem  in  how 
claims  can  be  processed  and  would  not 
allow  for  full  use  of  the  funds. 

Response:  This  policy  does  not 
represent  a  change.  The  statute  is 
explicit  in  section  477(f)(3)  of  the  Act 
that  ILP  funds  must  be  expended  by 
September  30  of  the  fiscal  year 
following  the  fiscal  year  they  were 
awarded. 

2.  Part  1 356 — Requirements  Applicable 
to  Title  IV-E 

Section  1356.10    Scope 

This  section  introduces  the 
requirements  applicable  to  the 
Independent  Living  Program. 

No  comments  were  received  on  this 
section  and  therefore  no  changes  are 
being  made  to  the  language  proposed  in 
the  NPRM. 

Section  1356.80    Independent  Living 
Program 

This  section  summarizes  the  statutory 
provisions  applicable  to  this  program. 

No  comments  were  received  on  this 
section  and  therefore  no  changes  are 
being  made  to  the  language  proposed  in 
the  NPRM. 

3.  Part  1357 — Requirements  Applicable 
to  Title  rV-B 

Section  1357.10    Scope  and  Definitions 

This  section  sets  out  key  definitions 
of  the  major  programmatic  areas  under 
title  rV-B.  For  example,  the  definition  of 
"Child  Welfare  Services  Plan  (CWSP)" 
now  reflects  the  broader,  more 
comprehensive  scope  and  content  of  the 
"Child  and  Family  Services  Plan 
(CFSP).  '  Within  this  definition .  we 
include  a  definition  of  the  child  and 
family  services  continuum.  We  have 
added  the  term  "permanency"  to  the 
definition  of  the  Child  and  Family 
Services  Plan  in  the  final  rule  because 
it  had  been  inadvertently  omitted  in  the 
NPRM. 

In  response  to  comments,  we  changed 
the  definitions  of  "child  welfare 
services"  and  "family  preservation 
services"  to  provide  greater  emphasis  on 
the  importance  of  child  and  family 
safety.  The  definition  of  "family 
preservation  services"  also  was 
expanded  from  the  statutory  definition 
to  reflect  the  provision  of  concrete 
services  which  can  be  a  key  part  of  the 
family  preservation  services  package. 
We  revised  the  definition  of  "family 
support  services"  to  include 


transportation  services  which  provide 
access  to  key  services. 

Additionally,  we  felt  it  necessary  to 
clarify  the  definition  of  "Joint  planning" 
to  emphasize  an  ongoing  partnership 
process  between  ACF  and  an  Indian 
Tribe  or  State  for  the  review  and 
analysis  of  child  and  family  services, 
including  analysis  of  the  service  needs 
of  children,  youth,  and  families; 
selection  of  unmet  service  needs  that 
will  be  addressed:  and  development  of 
goals  and  objectives  that  will  result  in 
improved  outcomes  for  children  and 
families  and  the  development  of  a  more 
comprehensive,  coordinated  and 
effective  child  and  family  services 
delivery  system. 

Comment:  Several  commenters  asked 
that  §  1357.10(b),  Eligibility,  be  revised 
to  specify  that  States  may  charge  fees 
(on  a  sliding  scale  basis)  for  services  to 
families  in  higher  income  categories  to 
promote  broader  and  more  equitable 
distribution  of  services.  Alternatively, 
another  commenter  stated  the  belief  that 
charging  for  services  would  be  contrary 
to  statute.  This  commenter  urged, 
however,  that  if  an  income-based 
standard  is  adopted,  care  be  taken  to 
look  beyond  the  face  of  the  family  assets 
since  families  may  possess  financial 
resources  to  which  children  at  risk  and 
battered  women  may  not  have  access. 

Response:  We  have  chosen  to  leave 
this  issue  to  State  discretion.  We  would, 
however,  urge  any  State  which  chose  to 
charge  fees  to  be  especially  cognizant  of 
the  point  made  by  the  commenter 
opposed  to  such  fees. 

Comment:  Several  changes  were 
recommended  in  the  definition  of  child 
welfare  services,  for  example,  the  word 
"handicapped"  be  replaced  with 
"individual  with  disabilities;"  the  word 
"and"  be  added  after  the  phrase 
"identifying  family  problems"  in  clause 
(3);  and  substituting  the  phrase,  "in 
cases  where  the  child  cannot  be 
returned  home"  for  the  phrase  "in  cases 
where  restoration  to  the  biological 
family  is  not  possible  or  appropriate"  in 
clause  (5). 

Other  commenters  suggested  that  the 
definition  of  child  welfare  services 
recognize  family  violence.  Another 
commenter  asked  that  the  definition  of 
child  welfare  services  be  revised  to  read 
"Reuniting  with  their  families,  children 
who  have  been  removed  and  may  be 
safely  returned  by  the  provision  of 
services  to  the  child  and  the  family." 

Response:  The  NPRM  used  the 
definition  of  child  welfare  services 
taken  bom  section  425  of  the  Social 
Security  Act  which  includes  language  as 
originally  enacted  in  1935.  We  have 
revised  the  definition  of  child  welfare 
services  in  §  1357.10(c)  in  three  ways: 


To  replace  the  reference  to 
"handicapped"  with  "individuals  with 
disabilities"  in  clause  (1);  to  place 
greater  emphasis  on  child  and  family 
safety  in  clauses  (1)  and  (4);  and  to 
reflect  the  natural  progression  of 
services  by  reversing  the  order  of 
clauses  (5)  and  (6).  We  believe  the  rule 
taken  as  a  whole  emphasizes  child  and 
family  safety  and  recognizes  family 
violence,  specifically  in  §  1355.25. 

Comment:  One  commenter  suggested 
that  the  definition  of  "Children"  in 
paragraph  (c)  is  not  cnsistent  with 
current  Federal  and  State  statutory 
definitions  of  a  dependent  child  and 
was  concerned  that  the  proposed 
definition  could  be  interpreted  to 
require  that  all  title  FV-B  services  must 
be  available  to  persons  between  the  ages 
of  18  and  21. 

Response:  We  agree  and  have  revised 
the  definition  to  recognize  that  State  law 
on  age  of  majority  or  State  policy  will 
dictate  whether  services  will  be 
provided  to  those  between  the  ages  of  18 
and  21  years  for  title  IV-B  services. 

Comment:  One  commenter  thought 
that  the  definition  of  "Family"  should 
include  actual  primary  caretakers  for 
children,  recognizing  the  variety  of 
family  structures,  whether  or  not  they 
are  biological  relatives. 

Response:  We  beUeve  that  the 
definition  provided  in  the  proposed  rule 
is  sufficiently  broad  to  cover  all  possible 
family  arrangements  and  have  not 
changed  this  definition. 

Comment:  Several  commenters  asked 
that  we  revise  the  definition  of  "Family 
preservation  services"  to  place  more 
emphasis  on  family  case  planning. 
Other  commenters  suggested  that  the 
definition  of  family  preservation  was 
too  vague,  failing  to  emphasize  concrete 
services;  that  dollars  for  respite  care  be 
fairly  allocated  between  the  parents  and 
the  foster  family;  and  that  the  reference 
to  improving  parenting  skills  is  too 
limiting,  since  this  is  the  only  definition 
concerned  with  parents'  needs,  the 
focus  should  be  on  enhancing  parental 
caretaking  capacity. 

Response:  This  definitlon.ls  based  in 
statute.  We  have  made  only  one 
substantive  revision  to  this  definition 
and  added  a  new  paragraph  (6)  to 
recognize  that  family  preservation 
services  Include  "case  management 
services  designed  to  stabilize  families  in 
crisis  such  as  transportation,  assistance 
with  housing  and  utility  payments,  and 
access  to  adequate  health  care."  This 
provision  is  incorporated  in  several  of 
the  CFSPs  submitted  in  June.  1995  and 
is  considered  to  be  an  important  means 
of  assisting  families  in  crisis.  The  joint 
planning  process  Is  expected  to  forestall 
improper  use  of  program  funds. 
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We  have  not  made  any  changes  with 
respect  to  respite  care  because  we 
believe  that  the  allocation  of  dollars 
should  be  a  State  determination. 

Comment:  Also  with  respect  to  the 
definition  of  "family  preservation 
services,"  commenters  suggested  that  in 
the  interest  of  clarity,  the  order  of  pre- 
placement  preventive  services  and 
reunification/adoption/ independent 
living  services  be  reversed. 

Response:  In  response  to  these 
comments,  we  have  reversed  the  order    ■■ 
of  paragraphs  (1)  and  (2). 

Comment:  One  commenter  asked  that 
the  definition  of  "family  support 
services"  be  revised  to  provide  "coping 
with  limited  resources"  rather  than 
"family  budgeting." 

Response:  The  family  support  services 
definition  is  based  in  statute.  We  believe 
the  existing  language  more 
appropriately  emphasizes  long  term 
success  with  the  language  "fapiily 
budgeting." 

Comment:  One  commenter  asked  that 
the  definition  of  "Joint  plaiuilng"  be 
revised  to  state,  "Joint  planning  is  a 
process  of  discussion,  consultation,  and 
negotiation  between  the  parties,  and 
Federal  technical  assistance  that  must 
occur  for  the  Child  and  Family  Services 
Plan  to  be  approved  and  for  the 
development  and  approval  of  the 
Aimual  Progress  and  Service  Reports." 

Another  commenter  expressed 
agreement  that  Regional  office  staff 
should  be  involved,  but  was  concerned 
that  it  would  be  Inappropriate  for 
regional  sfaff  to  usurp  the  State's 
decision-making  authority  regarding 
development  of  the  plan. 

Response:  In  response  to  these 
comments,  we  have  expanded  the 
definition  of  joint  planning  to  clarify  the 
partnership  and  positive  aspects  of 
working  together.  There  is  no  question 
that  the  State  maintains  final  decision- 
making authority  regarding  the 
development  of  the  plan. 

Section  1357.15    Comprehensive  Child 
and  Family  Services  Plan  Requirements 

Paragraphs  (a)  through  (v)  of  §  1357.15 
contain  the  requirements  for  the 
development  of  the  comprehensive  five- 
year  Child  and  Family  Services  Plan 
(CFSP).  The  paragraphs  cover  discrete 
topics  such  as  general  provisions  related 
to  scope,  eligibility  for  funds,  and 
required  assurances;  specific  content  of 
the  CFSP,  Including  a  vision  statement, 
goals,  and  objectives;  requirements  for 
the  description  of  services  to  be 
provided,  the  populations  to  be  served, 
and  the  geographic  areas  to  be  targeted; 
specific  proposals  for  the  planning 
process  leading  to  the  development  of 
the  CFSP;  and  other  provisions  focused 


on  the  continuum  of  services, 
permanency  planning  efforts,  and  other 
statutory  requirements. 

We  received  both  general  and  specific 
comments  on  the  CFSP  requirements. 
General  comments  on  the  requirements 
were  addressed  imder  section  D  of  the 
preamble.  The  more  specific  comments 
are  addressed  in  the  following 
paragraphs. 

Comment:  We  received  comment 
requesting  the  guidance  provided  in  the 
preamble  of  the  NPRM  under  this 
section  be  incorporated  into  the  rule. 
The  commenter  pointed  out  that  the 
State  planning  groups  would  benefit 
bom  further  clarity  on  key  components 
of  the  Child  and  Family  Services  Plan. 

Response:  The  preamble  language  is 
designed  to  provide  further  clarity  to  the 
rule.  A  rule'  IS  intended  to  make  clear 
the  requirements  for  implementing  a 
program.  We  would  reconmiend  that 
plaiming  groups  utilize  the  preamble 
language  when  they  develop  their  CFSP 
and  the  Aimual  Progress  and  Services 
Report. 

Section  1357.15(a)    Scope 

In  response  to  comments,  we  made 
two  revisions  to  this  section.  One 
revision  adds  a  new  paragraph  (a)(4)  to 
allow  a  phase-in  approach  for 
consolidation  of  the  plans  for  IV-B, 
subparts  1  and  2,  including  the 
Information  on  CAPTA  and  the  ILP. 
This  approach  will  allow  States  and 
Indian  "Tribes  sufficient  time  to 
complete  the  plaiming  and 
consolidation  process. 

The  first  sentence  of  this  paragraph 
has  also  been  revised  to  acknowledge 
the  benefits  of  consolidation  by  adding 
that  the  State's  CFSP  is  an  opportimity 
to  establish  a  system  of  coordinated. 
Integrated,  culturally  relevant,  family 
focused  services. 

Comment:  One  commenter  asked  that 
we  play  a  larger  role  In  analyzing  and 
disseminating  the  CFSP.  The 
commenter  felt  that  States  would 
probably  be  interested  In  knowing  how 
the  process  was  working  elsewhere  and 
recommended  that  we  consider 
developing  a  mechanism  for  sharing 
information  with  the  States  to  facilitate 
a  process  whereby  they  serve  as  expert 
resources  to  one  another. 

Response:  We  are  very  sensitive  to 
States'  desire  for  nationwide 
information  sharing  and,  toward  this 
end,  have  concentrated  on  establishing 
an  information  clearinghouse,  exploring 
additional  training  and  technical 
assistance  strategies  as  well  as  sharing 
State  experiences  at  various  national 
conferences  and  from  national 
evaluations. 


Section  1357.15(b)    Eligibility  for 
Funds 

This  section  specifies  the  eligibilify 
requirements  for  receipt  of  funds  under 
title  IV-B,  subparts  1  and  2.  Several 
changes  were  made  to  this  section. 
Three  new  paragraphs  have  been  added, 
and  language  was  added  to  paragraph 
(b)(1),  specifying  the  time  frame  for  a 
phased-in  approach  of  the  CFSP,  as 
discussed  in  section  II  of  this  preamble. 

In  addition,  in  order  to  provide 
additional  clarification  on  what  must  be 
submitted,  the  new  language 
Incorporates  the  CFS-101  forms.  Also, 
several  Improvements  have  been  made 
In  the  Annual  Summary  of  Child  and 
Family  Services  (CFS-101,  Part  II)  form 
published  in  the  NPRM  based  on  several 
comments.  The  CFS-101  will  be 
distributed  aimually  with  guidance  on 
submission  and  the  States'  allotment  for 
title  IV-B  funds. 

In  response  to  comments  we  have 
made  revisions  to  the  CFS-101, 
Including  consolidating  the  budget 
request  for  subparts  1  and  2  onto  one 
page.  The  information  collected  on  the 
CFS-101,  Part  II  includes  information 
that  was  previously  collected  on  the 
CWS-101  and  the  new  requirements  for 
the  collection  of  family  preservation  and 
support  services  information  as  required 
by  statute  and  45  CFR  1357.15(n)(3). 

Comment:  One  commenter 
recommended  that  the  final  rule  be 
revised  to  require  States  and  Indian 
Tribes  to  earmark  funds  for  grantees 
ciurently  operating  a  successful  Family 
Support  Community  Development 
Pro-am  to  continue  receiving  funds 
beyond  the  two-year  grant  period 
ending  September  29,  1995.  The  reason 
for  this  continuation  is  the  extension  of 
funding  would  allow  grantees  to  focus 
on  developing  a  1-5  year  self- 
sufficiency  program  for  targeted  AFDC 
clients  to  transition  off  welfare  and 
become  self-sufficient. 

Response:  Based  on  our  commitment 
to  State  flexibility,  there  is  nothing  to 
prohibit  States  from  taking  this  action. 

Section  1357.15(c)    Assurances 

Under  §  1357.15(c),  the  CFSP  must 
contain  the  assurances  applicable  to 
both  title  IV-B  programs,  now  listed 
here.  Once  signed  by  the  appropriate 
official,  the  assurances  vnll  remain  in 
effect  on  an  ongoing  basis  (not  just 
during  the  ]}eriod  of  the  five-year  plan) 
and  will  need  to  be  resubmitted  only  if 
significant  changes  In  the  State's  or  the 
Indian  Tribe's  program  affect  an 
assurance.  This  section  has  been 
exp£mded  to  be  responsive  to 
commenters  and  Include  all  assurances 
relating  to  programs  covered  under  the 
CFSP. 
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Comment:  The  sole  respondent  asked 
that  the  rule  specify  the  list  of 
assurances  applicable  to  title  IV-B, 
subpart  1  and  2. 

Response:  The  comprehensive  list  has 
been  incorporated  here  and  into  the 
CFSP  requirements.  As  the  NPRM 
stated,  we  provided  States  and  Indian 
Tribes  with  a  comprehensive  listing  of 
assurances  in  a  Program  Instruction 
issued  June  8.  1995  (ACYF-PI-CB-95- 
17)  to  facilitate  the  submission  of  the 
five  year  plans  in  the  absence  of  a  final 
rule.  At  this  time,  the  assurances  have 
all  been  incorporated  into  this  final  rule. 

Section  1357.15(d)    The  Child  and 
Family  Services  Plan:  General 

Section  13S7.15(d)  provides  that  the 
CFSP  must  be  developed  based  on  three 
important  planning  activities:  Broad 
involvement  and  consultation: 
coordination  of  the  provision  of  services 
under  the  plan  with  other  Federal  and 
federally  assisted  programs  serving 
children  and  families;  and  collection  of 
existing  or  available  information  to 
develop  opportunities  for  bringing  about 
more  effiective  and  accessible  services 
for  children  and  families. 

Comment:  A  number  of  commenters 
were  concerned  with  the  relative 
vagueness  of  the  coordination 
requirement  and  wanted  a  more  precise 
list  detaiUng  the  Federal  programs  that 
should  be  coordinated.  Several 
respondents  suggested  a  cross-reference 
to  the  listing  of  programs  at 
§1357.15(l)(3)(viii). 

Response:  The  regulatory  language  is 
not  being  changed  because  this  section 
is  intended  to  generally  encourage 
coordination  across  Federal  programs. 
In  §  1357.15(1)  virtually  all  of  the 
programs  mentioned  by  the  respondents 
are  identified. 

Comment:  Four  commenters  wanted 
parental  involvement  clarified  to 
include  parents  of  children  who  have 
been  directly  involved  with  the  child 
welfare  system. 

Response:  Language  has  been  revised 
in  8  1357.15(d)(1)  to  clarify  that  the 
requirement  for  consultation  with 
parents  should  involve  those  who  have 
direct  experience  with  the  child  welfare 
agency. 

Section  1357.15(e)     State  Agency 
Administering  the  Programs 

This  section  outlines  which  State 
agency  is  to  be  responsible  for  title  IV- 
B  administration. 

Comment:  One  commenter  asked  that 
we  specify  that  the  organization  chart 
include  the  name  of  the  State  agency's 
designated  coordinators  for  Section  504 
of  the  Rehabilitation  Act  and  the 
Americans  with  Disabilities  Act. 


Response:  We  are  committed  to 
providing  maximiun  flexibility  in  this 
riile  and  have  not  requested  this  level  of 
specificity  in  any  submission. 

Section  1357.15(i)    Indian  Tribal 
Organization  Administering  the 
Program(s) 

This  section  outlines  the  requirement 
for  submission  of  the  name  and 
description  of  the  organization 
responsible  for  administering  the  title 
IV-B  programs. 

No  comments  were  received  on  this 
section  and  therefore  no  changes  are 
being  made  to  the  language  proposed  in 
the  NPRM. 

Section  1357.15(g)    Vision  Statement 

The  new  focus  on  family-based 
services  and  community  linkages 
requires  changes  in  vision,  philosophy, 
and  in  the  design  and  delivery  of  child 
and  family  services.  In  order  for  States 
and  Indian  Tribes  to  develop  a  realistic 
yet  forward  looking  CFSP.  we  believe 
that  they  must  first  set  forth  their  vision 
in  providing  services  to  children  and 
their  families. 

Comment:  Many  commentera  wanted 
stronger  connections  made  between  the 
Vision  Statement  and  other  elements  of 
the  CFSP. 

Eight  commenters  requested  a 
stronger  linkage  between  the  vision  and 
related  goals  and  objectives  and  the 
principles  set  forth  in  §  1355.25.  Several 
of  the  eight  respondents  suggested 
cross-referencing  the  sections.  One 
commenter  asked  that  demonstration 
grants  be  awarded  to  States  to  make  the 
link. 

One  commenter  wanted  to  have  the 
CFSP  vision  and  related  goals  and 
objectives  specify  how  the  principle  of 
cultural  and  linguistic  competence  will 
be  accomplished.  In  a  similar  vein 
another  respondent  wanted  the  vision  to 
incorporate  diverse  populations. 

One  respondent  wanted  to  see 
baseline  data  tied  more  closely  to  the 
development  of  the  vision,  goals  and 
objectives  in  the  CFSP.  At  the  same 
time,  the  commenter  wanted  the  final 
rule  to  acknowledge  both  the 
expectations  and  the  real  limits  of  the 
planning  process  resulting  in  the 
development  of  the  CFSP. 

Response:  The  request  for  greater 
linkage  of  the  Vision  Statement  with 
other  sections  of  the  CFSP  is  valuable. 
We  encourage  all  States  and  Indian 
Tribes  to  make  thematic  and  content 
connections.  The  comments  have 
resulted  in  the  adding  of  a  requirement 
that  the  vision  must  reflect  the  child 
and  family  service  principles  described 
at  §  1355.25.  N"  other  regulatory 
changes  to  this  section  are  being  made. 


Comment:  Two  respondents  raised 
issues  about  how  to  apply  the  Vision 
Statement. 

One  respondent  questioned  whether 
the  Vision  Statement  will  be  more  than 
an  affirmation  of  ideals  and  become  a 
basis  for  measuring  success  as  well  as  a 
basis  for  holding  legislators  and 
administratora  accountable. 

Another  commenter  proposed  that 
each  service  provider  under  the  plan 
accept  the  vision  statement. 

Response:  The  Vision  Statement  is 
one  critical  aspect  of  the  CFSP  that 
provides  States  and  Indian  Tribes  with 
the  opportunity  to  create  a  positive  and 
futuristic  general  image  of  how  they  will 
organize  their  child  and  family  service 
system,  who  rt  should  serve,  what 
services  are  needed,  and  how  those 
services  will  be  delivered.  The  baseline 
data,  goals,  and  objectives,  that  flow 
firom  the  Vision  Statement,  and  are  a 
part  of  theCFSP,  will  establish  the  basis 
for  mecuuring  success  and 
accountability.  All  States  and  Indian 
Tribes  are  encouraged  to  work  toward 
reaching  consensus  with  their  particular 
set  of  service  provldere  regarding  the 
vision  statement,  since  that  will 
significantly  contribute  to  the  successful 
Implementation  of  the  CFSP. 

Comment:  Two  commenters  spoke  to 
the  importance  of  cultural  issues  in 
relation  to  the  Vision  Statement. 

One  commenter  wanted  to  make  sure 
the  vision  specified  how  principles  of 
cultural  and  linguistic  competence 
would  be  achieved.  • 

The  second  respondent  emphasized 
how  important  it  was  for  diverse 
populations  to  be  involved  In  the 
development  of  the  vision. 

Response:  In  §  1355.25(e)  the 
importance  of  cultiual  factors  in  the 
design  and  delivery  of  child  and  family 
services  is  recognized.  As  noted  above, 
a  requirement  that  the  vision  must 
reflect  the  service  principles  at 
§  1355.25  has  been  added.  It  is  our 
expectation  that  States  and  Indian 
Tribes  will  forge  visions  which  lead  to 
the  creation  and  management  of 
cultiu'ally  sensitive  and  culturally 
competent  programs  and  practices. 

Section  1357.15(h)     Goals 

In  order  to  translate  a  vision  into 
service  delivery  systems,  States  and 
Indian  Tribes  must  build  on  their  vision 
statement  and  philosophy  and  develop 
goals  for  the  next  five  years.  Goals  must 
be  stated  in  terms  of  improved  outcomes 
for  the  safety,  permanency  and  well- 
being  of  children  and  families  and  in 
terms  of  the  development  of  a  more 
comprehensive,  coordinated,  and 
eflective  child  and  family  service 
delivery  system.  We  have  added  the 
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term  "permanency"  to  the  goals 
language  in  the  final  rule  because  it  had 
been  inadvertently  omitted  in  the 
NPRM. 

Comment:  Four  commenters 
supported  the  goal  setting  activity  and 
pointed  out  how  important  it  was  for 
goals  to  be  established  in  order  to 
improve  outcomes,  reform  service 
delivery,  evaluate  performance,  and 
determine  effectiveness. 

Response:  The  value  of  quality  goal 
setting  within  the  context  of  the  C7SP 
caimot  be  underestimated.  It  represents 
a  commitment  by  the  State  or  Indian 
Tribe  to  accomplish  certain  efforts 
during  the  CFSP  five-year  timeframe 
and  is  a  statutory  requirement.  In  order 
to  reinforce  this  time  orientation,  the 
phrase  "and  by  the  end  of  is  being 
added  to  §  1357.15(h). 

Conmient:  Four  commenters 
identified  the  challenges  and 
complexities  Inherent  in  the  goal  setting 
task. 

One  noted  that  Indicators  of  child  and 
family  well-being  don't  change  that 
rapidly  and  are  affected  by  external 
factors  beyond  existing  policies  and 
programs. 

/Mother  cautioned  that  accurate 
Information  was  not  abundant  and  this 
could  make  the  creation  of  "real"  goals 
difficult. 

One  respondent  pointed  out  that  this 
is  a  new  activity  for  States,  and  there 
will  be  a  reluctance  to  a  push  for  quick 
goal  setting. 

Finally,  one  conunenter 
acknowledged  the  challenges  around 
setting  goals  and  asked  for  additional 
regulations  to  help  guide  the  process. 

Response:  Establishing  goals  is  a 
demanding  and  essential  activity  and 
remains  crucial  to  States  and  Indian 
Tribes  keeping  track  of  their  progress 
and  accomplishments.  Feedback  from 
focus  groups  ACF  conducted  and 
comments  received  in  response  to  this 
section  of  the  NPRM  affirmed  the 
salience  of  goal  setting.  The  NPRM  was 
sensitive  to  the  fact  that  States  and 
Indian  Tribes  possess  varying  degrees  of 
proficiency  regarding  goal  setting,  and 
an  emphasis  on  making  use  of  reliable 
and  valid  baseline  data  should 
contribute  to  the  development  of  "real" 
goals.  Moreover.  States  and  Indian 
Tribes  Mrill  have  the  opportunity  to 
■uke  revisions  to  their  goals  on  a  ytiiy 
basis.  In  order  to  allow  Stales  and 
Indian  Tribes  substantial  diacretion  is 
developing  goals  consistent  with  their 
vision  and  j^losophy,  it  would  net  be 
appropriate  to  generate  additioDal 
legulations  in  this  area. 

Although  we  are  not  {Moviding 
additional  regulations  in  this  area,  we 
thought  the  following  •■■r— pi«  of  a 


permanency  goal,  objectives,  and 
indicators  would  be  helpful: 

Permanency  Goal:  Ens\u« 
permanency  for  diildren  in  foster  care 
through  timely  placements  in 
permanent  homes. 

Objectives:  To  increase  by  (xj  percent 
the  proportion  of  children  who  exit  the 
foster  care  system  through  reunification, 
guardianship,  or  adoption  within  two 
years  of  placement. 

To  increase  by  [x]  percent  the 
proportion  of  childron  with  special 
needs  who  are  adopted  aimually. 

Measures/Indicators 

•  The  number  of  children  who  exit 
foster  care  through  reunification, 
guardianship,  or  adoption  provided 
through  AFCARS  data. 

•  llie  number  of  children  with 
special  needs  who  are  adopted  annually 
provided  by  AFCARS. 

Comment:  Several  commenters 
addressed  issues  related  to  the  breadth 
and  emphasis  of  the  goals  themselves. 

A  respondent  asked  that  the  goals  be 
expressed  in  terms  of  outcomes  and  the 
same  respondent  along  with  another 
commenter  asked  that  the  goals 
encompass  matters  of  economic  stability 
and  independence. 

A  commenter  argued  that  where 
applicable  the  goals  should  be  specified 
for  any  targeted  groups. 

A  commenter  listed  a  set  of  issues 
such  as  substance  exposed  newborns, 
teen  pregnancy  rates,  infant  mortahty, 
immunization  rate,  etc.,  which  should 
be  incorporated  Into  the  goals. 

Response:  ACF  agrees  that  goals 
should  be  expressed  in  terms  of 
outcomes.  While  outcomes  addressing 
issues  such  as  economic  stability  and 
independence,  infant  mortahty,  and 
teen  pregnancy  rates  are  important,  ACF 
is  cvurently  emphasizing  the  outcome 
areas  of  safety,  permanency,  and  well- 
being  of  children  and  families  to 
measure  child  and  family  services. 
Specific  outcomes  will  be  discussed  in 
greater  detail  in  future  regulations 
addressing  the  child  and  family  services 
review  process.  State  and  Tribal 
discretion  in  developing  specific  goals 
based  on  philosophy,  vision  statement, 
and  unique  fiKtors  or  circumstances 
must  be  preserved.  Within  this  flexible 
framewock  States  and  Indian  Tribes 
have  the  freedom  to  estahHsh  goals 
taigaled  to  poticular  groups. 

Coininent:  Three  commenters  either 
made  requests  for  modifying  the  content 
in  this  section  or  questioned  whether 
any  modification  was  possible. 

One  cnmmanter  requested  that 
S  1357.15  (hMk)  be  mogad  into  one 
section  in  oedar  to  strengthen 


integration  among  goals,  objectives,  and 
indicatora  of  progress. 

One  respondent  encouraged  the 
Inclusion  of  content  fnun  a  particular 
document,  developed  by  a  non- 
governmental organization  with 
expertise  in  femlly  preservation  and 
family  support,  on  die  topic  of  planning 
for  family  preservation  and  sup[>ort 
service  programs. 

One  commenter  wanted  to  know  if  the 
goals  specified  in  the  preamble  to  the 
NPRM  were  the  official  set  of  goals  and 
whether  goals  other  than  those  listed 
were  acceptable. 

Response:  There  are  a  number  of 
valuable  documents  that  have  bem 
published  by  various  organizations 
which  States  and  Indian  Tribes  may 
find  useful  as  they  plan,  revise  and 
implement  their  five-year  plans.  States 
and  Indian  Tribes  are  encouraged  to 
make  use  of  all  materials  whidh  they 
find  suitable.  Goals,  objectives, 
measures  of  progress  and  baseline 
Information  have  been  treated  in 
separate  sections  to  ease  understanding 
and  emphasize  the  lmf>ortance  of  each 
element  in  the  CFSP.  However,  as 
explained  later,  the  language  in 
§1357.15(j).  Measures  of  Progress,  has 
been  revised  to  better  link  the 
measurement  criteria  to  the 
accomplishment  of  goals  and  objectives. 
The  goals  set  forth  in  the  preamble  to 
the  NPRM  are  for  illustrative  purposes 
only.  State  and  Indian  Tribes  have  the 
latitude  to  develop  goals  germane  to 
their  situatim. 

Section  1357.15(1)    Objectives 

With  a  focus  on  outcomes  for 
children,  youth,  and/or  families  or  on 
elements  of  service  delivery  in  the 
CFSP,  objectives  should  include  interim 
programmatic  benchmarks,  dates  of 
accomplishment  and  a  long-term 
timetable,  as  appropriate. 

We  recommend  tiiat  family 
preservation  and  family  support 
services  be  targeted  on  populations  and 
in  geographic  areas  of  greatest  need. 
Targeting  may  Include  a  range  of 
vulnerable  populations  (children,  youth 
and/or  famiUes)  in  specific  geographic 
regions,  counties,  cities,  communities, 
census  tracts,  or  neighborhoods.  States 
should  also  consider  targeting  services 
to  support  community-based  strategies 
whi(^  draw  on  multiple  funding 
streams  and  virhich  bring  a  critical  naass 
of  resources  to  bear  in  high-need 
communities. 

Comtnent:  Several  conunentws 
addressed  the  geopaphic  scope  of 
implement^ion  « family  preaervation 
and  family  sum>ort  services  as  KwUed 
out  in  the  Objectives  section  and 
reflected  in  the  delivery  of  services.  One 
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respoodent  called  for  making  the 
requirements  Statewide.  Another 
commenter  emphasized  focusing  on 
geographic  areas  and  populations  with 
the  greatest  need. 

Response:  There  will  be  no  change  io 
regulatory  language.  There  is  no 
requirement  that  services  be  Statewide, 
although  States  are  encoiuaged  to  move 
in  that  direction.  States  and  Indian 
Tribes  will  retain  authority  to  target  in 
a  manner  they  deem  most  appropriate. 

Comment:  We  received  four 
comments  to  our  request  on  the 
advisability  of  developing  model  plan 
guidelines.  Two  commenters  asked  that 
we  not  issue  model  gxiidelines.  Instead, 
they  suggested  ACF  further  support 
planning  efforts  by  developing  ways  to 
encourage  the  State  planning  process  to 
meet  child  and  family  service  plan 
objectives  and  goals.  Alternatively,  two 
commenters  indicated  that  model 
guidelines  would  be  of  great  assistance. 

Response:  In  Ught  of  the  few 
comments  received  and  our  desire  to 
provide  maximum  flexibility,  we  have  - 
decided  not  to  pursue  the  development 
of  model  plan  guidelines.  However,  we 
will  continue  to  work  in  a  collaborative 
partnership  with  States  and  Indian 
Tribes.  A  comprehensive  technical 
assistance  contract  was  awarded  in  1995 
to  assist  States  and  Indian  Tribes  in  the 
development  and  implementation  of  the 
CFSP.  In  addition,  we  will  continue  to 
provide  in-house  technical  assistance  as 
part  of  the  joint  plaiming  provisions  to 
assist  States  and  Tribes  in  developing 
and  implementing  the  CFSP.  While  we 
will  not  publish  model  plan  guidelines. 
we  will  disseminate  exemplary  State 
and  Indian  tribal  plans  that  can  be  used 
as  models. 

Comment:  One  commenter  asked  that 
objectives  be  required  to  determine 
progress,  as  well  as  promote  monitoring 
and  ongoing  assessment. 

Response:  We  feel  the  existing 
regulatory  language  on  objectives,  when 
combined  with  the  annual  progress 
reports,  will  accomplish  this. 

Comment:  Several  commenters  were 
concerned  by  various  elements  of  the 
examples  provided  in  the  preamble  to 
the  proposed  rule.  One  commenter 
recommended  that  we  state  instead, 
"reduce  the  number  of  children 
removed  from  poverty  and/or  substance 
abusing  families  through  the  use  of 
family  support  type  services." 

Another  commenter  suggested  that 
example  3,  which  speaks  to  reducing 
the  number  of  reports  of  child  abuse  and 
neglect  cases  involving  serious  injury  be 
revised  to  insert  the  word 
"substantiated"  before  "report."  citing 
the  concern  that  the  number  of  reports 


should  not  be  used  as  a  negative 
benchmarifL. 

Still  another  commenter  criticized  the 
example  objectives  as  very  traditional 
and  narrow  that  might  encourage  people 
to  think  in  black  and  white  and  lead  to 
bad  practices.  This  commenter 
recommended  we  provide  instead 
examples  that  are  more  "non- 
traditional"  and  that  focus  on  elements 
of  service  delivery  that  are  linked  to 
outcomes  in  important  ways.  Finally, 
one  commenter  noted  that  the  examples 
provided  were  all  related  to  children 
and  families  and  questioned  whether 
objectives  related  to  system  changes 
would  be  act^table  as  well. 

Response:  Tne  respondents' 
comments  are  well  taken  and  may  be  of 
assistance  to  other  States  in  pursuing 
their  objectives.  However,  since  they 
speak  only  to  the  examples  of  objectives 
provided  in  the  preamble  of  the 
proposed  rule  for  illustrative  piuposes 
only,  we  are  not  making  any  changes  to 
the  rule  at  paragraph  (i)  of  §  1357.15. 
States  and  Indian  Tribes  should 
establish  objectives  which  reflect  their 
own  priorities,  funding  decisions  and 
strategies  for  providing  child  and  family 
services.  However,  we  would  Like  to 
highlight  the  importance  of  establishing 
objectives  which  focus  on  outcomes  for 
children,  youth  and  famiUes  or  on 
elements  of  service  delivery  and  system 
change  that  are  linked  to  outcomes.  We 
strongly  believe  that  outcome  based 
goals  and  objectives  allow  the  State  an 
opportimity  to  obtain  better  information 
about  the  safety,  permanency  and  well- 
being  of  children  and  families. 

Comment:  Two  commenters  suggested 
technical  changes  to  the  language 
provided  atparagraphs  (i)  (1)  and  (2)  of 
§  1357.15.  Tne  first  asked  that  we  revise 
the  language  in  (1)  to  add  that  the 
objectives  focus  on  elements  of  service 
delivery  including  staff  competencies 
and  staff  workloads  and  in  paragraph  (2) 
to  add  reference  to  improving  the 
quality  of  existing  services.  The  other 
commenter  suggested  in  paragraph  (1) 
that  we  should  change  the  wording  from 
"each  objective  should  focus  on 
outcomes"  to  "must  focus  on 
outcomes."  since  should  fails  to  convey 
the  necessary  imperative. 

Response:  While  we  have  no  problem 
with  the  technical  language  raised  by 
the  commenters  in  the  first  two 
instances,  we  are  not  adding  this 
language  to  the  rule.  We  believe  the  rule 
is  sufficiently  broad  to  support  these 
examples  and  should  remain  broad 
enough  to  allow  States  and  Indian 
Tribes  flexibility  to  set  their  own 
objectives.  The  rule  will  remain 
unchanged  with  regard  to  the  focus  on 
outcomes  in  developing  objectives.  A 


focus  on  outcomes  is  not  required,  but 
certainly  encouraged. 

Section  1357.15(j)    Measures  of 
Progress 

In  response  to  comments  we  received, 
we  have  added  a  statement  that  the 
State,  in  its  CFSP  must  assure  that  the 
data  and  information  to  measure 
progress  will  be  collected,  organized 
and  analyzed  in  a  quality  maimer,  and 
that  the  data  and  ixiformation  will 
ensure  States'  and  Indian  Tribes'  ability 
to  gauge  progress  towards  achieving 
their  goals  and  objectives. 

Depending  on  tne  goals,  objectives, 
and  outcomes  selected,  measuring 
progress  may  be  based,  in  part,  on 
quantifiable  indicator  data  (e.g., 
numbera  of  substantiated  child  abuse 
and  neglect  reports)  or  on  the  results  of 
activities  such  as  monitoring 
mechanisms,  quality  assiuance  e£forts, 
other  information  collection  activities, 
other  planning  processes,  and  internal 
evaluations. 

Comment:  Several  respondents  dealt 
with  the  relationship  between 
information  systems  and  measuring 
progress. 

One  commenter  suggested  that  the 
initial  outcome  measures  be  the 
establishment  of  systems  (SACWIS/ 
AFCARS/NCANDS)  and  description  of 
processes. 

Another  commenter  noted  that 
SACWIS  wilfnot  be  fully  operational  in 
time  to  gather  baseline  and  program 
data.  The  same  conunenter  noted  that 
outcome  evaluation/quality  assurance 
determinations  will  be  derived  firom 
SACWIS  when  it  is  operational  and 
States  will  need  increased  fiexibility  on 
the  part  of  the  Department  when 
demanding  additional  data. 

Response:  With  respect  to  the  firet 
comment,  unless  the  design  and 
implementation  of  automated 
information  systems  is  a  specific  plan 
goal,  it  cannot  be  viewed  as  appropriate 
indicators  of  progress  toward  meeting 
goals,  objectives  and  outcomes  of  the 
CFSP,  but  rather  as  eventually  a  source 
for  obtaining  data  and  information  to 
determine  progress. 

This  rule  has  been  written  to  provide 
States  and  Indian  Tribes  with  the 
necessary  flexibility  to  determine  how 
they  will  measure  progress  and  collect 
quantifiable  data.  While  States  are 
making  enormous  strides  in  developing 
and  implementing  automated 
information  systems  and  there  is  a  need 
to  support  and  encourage  these  actions, 
we  agree  that  these  systems  vnll  not  be 
operational  in  time  to  collect  and  report 
baseUne  data,  and  it  will  take  a  while 
before  they  are  capable  of  ascertaining 
progress. 
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Comment:  Two  respondents 
considered  factora  related  to  the  quahty 
of  the  measiues  of  progress. 

One  commenter  reconunended  that 
the  requirements  of  this  section  should 
go  further  and  require  the  grantee  to 
demonstrate  the  validity  of  the  measure 
of  progress  it  has  chosen  suggesting  that 
we  add:  "The  CFSP  should  describe 
how  the  measiuement  criterion  selected 
to  assess  each  goal  and  objective  can  be 
expected  to  gauge  accurately  the 
progress  toward  achieving  that  goal  or 
objective." 

Another  commenter  expressed 
concern  that  measures  must  be  realistic 
and  attainable. 

Response:  We  agree  and  the 
regulatory  language  has  been  revised  at 
§  1357. 15(j)  by  adding  a  second  sentence 
to  incorporate  their  suggestions. 

Section  1357.15(k)  Baseline 
Information 

In  order  to  properly  measure,  monitor, 
and  adjust  activities.  States  and  Indian 
Tribes  must  assemble  baseline  data, 
drawing  first  on  what  is  existing  and 
available.  The  specific  collection  of 
service  data  is  important,  and  central  to 
the  CFSP  development  and 
implementation  process. 

The  following  suggestions  of  possible 
indicatore  of  child  and  family  well- 
being  and  service  delivery  status  will  be 
useful  for  setting  goals  and  objectives, 
for  targeting  services  geographically  and 
to  priority  populations,  for  detailed 
service  planning,  and  for  assessing 
progress.  Although  these  examples  were 
included  in  the  proposed  rule,  due  to 
substantial  interest  in  them  from  the 
public,  we  are  repeating  them  here. 

(1)  Examples  of  indicators  on  child 
and  family  well-being:  Niunber  of 
substantiated  reports  of  child  abuse  and 
neglect,  percent  of  children  bom 
addicted  or  drug  exposed,  reducing 
child  fatalities,  incidence  of  domestic 
violence,  number  of  children  in  out-of- 
home  care,  number  of  children  in 
psychiatric  placements,  number  of 
children  awaiting  adoption,  and  youth 
in  stable  living  situations  after  exiting 
foster  care. 

(2)  Examples  of  indicators  related  to 
other  services  systems:  Percent  of  low 
birth-weight  babies,  percent  of  births 
that  are  to  single  teens,  teen  pregnancy 
rate,  immunization  rate,  percent  of 
children  in  poverty,  percent  of  children 
in  single-parent  families,  percent  of 
families  receiving  tiUe  IV-A,  runaway 
and  homeless  youth  rate,  child/youth 
suicide  rates,  juvenile  violent  crime 
arrest  rate,  teen  violent  death  rate, 
percent  of  teens  not  in  school  and  not 
in  labor  force,  percent  of  teens 
graduating  from  high  school  on  time. 


high  school  dropout  rate,  and  percent  of 
eligible  children  in  Head  Start. 

(3)  Examples  of  indicators  on  the 
State's  (or  the  Indian  Tribe's,  as 
appropriate)  service  delivery  capacity: 
liie  extent  to  which  child  welfare, 
family  preservation,  and  fomily  support 
services  are  available  and  being 
provided  (e.g.,  number  and  percentage 
of  families  served,  waiting  lists,  etc.); 
the  availability  of  out-of-home  care  and 
placement  (including  adoption) 
resoui'ces;  the  availability  of  prevention 
and  intervention  services;  the 
availability  of  critically  needed  services 
such  as  housing  and  substance  abuse 
treatment;  the  extent  to  which  existing 
services  are  coordinated  with  the 
provision  of  other  child  and  family 
services,  particularly  child  protective 
services  and  independent  living  services 
(e.g.,  indicators  of  successful  referrals); 
and  the  funding  resources  and 
expenditures,  geographic  availability, 
numbers  of  persons  served,  and 
insufficient  service  capacity  (unmet 
needs)  related  to  these  services. 

(4)  Examples  of  indicators  States  or 
Indian  Tribes,  as  appropriate,  might  use 
or  seek  to  develop  relating  to 
strengthening  the  delivery  of  services 
and  accomplishing  goals  and  objectives: 
The  extent  to  which  resources  are 
available  for  training,  technical 
assistance,  and  consultation,  including 
leadership  development,  staff 
development,  and  interdisciplinary 
training;  the  existence  and  utilization  of 
quality  assurance  measures,  program 
development  and  management  and  data 
analysis;  and  the  implementation, 
expansion,  and  utilization  of 
management  information  systems. 

Comment:  Several  commenters 
responded  to  the  value  and  importance 
of  baseline  information  and  what 
constitutes  sufficient  information  and 
on  the  range  of  services  needed  by 
families  being  served  by  family 
preservation  and  support  services 
including  social,  health,  educational, 
and  economic  services.  One  respondent 
called  for  the  gathering  of  information 
on  all  programs  intended  to  meet  the 
needs  of  families.  One  commenter 
argued  that  the  identified  needs  should 
reflect  "real"  family  concerns.  In 
contrast,  another  conmienter  suggested 
that  consideration  be  given  to 
eliminating  the  baseline  information 
collection  requirement.  Several 
commenters  wanted  clarification  as  to 
how  much  information  is  adequate  and 
how  the  State  and  Indian  Tribe  and/or 
ACF  will  determine  how  much  is 
enough. 

Response:  There  is  a  statutory 
requirement  for  States  and  eligible 
Indian  Tribes  to  develop  a  five-year  plan 


with  goals  and  objectives  and  to  review 
progress  towards  meeting  those  goals 
and  objectives  on  a  yearly  basis. 
Information  obtained  from  focus  groups 
and  respondents'  comments  have 
emphasized  the  importance  of  baseline 
data  to  developing  responsive  goals  and 
objectives.  In  keeping  with  the  approach 
of  flexibility,  we  are  not  setting 
requirements  regarding  specific  baseline 
information  to  be  collected,  except  for 
our  condition  in  §  1357.15(k)(3)  that 
information  about  existing  family 
preservation  and  family  support 
services  must  be  included.  iHie 
determination  of  what  constitutes 
adequate  baseline  information  and 
specific  family  preservation  and  family 
support  information  for  a  particular 
CFSP  will  be  made  in  the  context  of  the 
joint  planning  process. 

Clarification  on  what  is  acceptable 
documentation  for  submission  by  Indian 
Tribes  is  being  provided  by  adding  the 
following  sentence  to  §  1357.15(k)(2): 
"An  Indian  Tribe  may  submit 
documentation  prepared  to  satisfy  the 
requirements  of  other  Federal  child 
welfare  grants,  or  contracts  (such  as  the 
section  638  reporting  form),  along  with 
a  descriptive  addendum  addressing 
specifically  the  family  preservation  and 
family  support  services  available. 

Comment:  We  received  several 
responses  to  the  request  in  the  NPRM 
for  public  comment  on  the  proposed 
indicators  and  the  usefulness  of 
defining  indicators  more  concisely  so 
that  uniform  definitions  can  be 
developed. 

One  commenter  felt  the  suggested 
indicators  were  comprehensive,  covered 
the  priority  areas,  and  that  more  concise 
definitions  were  not  needed. 

One  commenter  noted  that  specific 
guidelines  would  be  preferable  at  some 
point  in  the  future  when  all  involved 
parties  have  more  knowledge. 

Another  commenter  recommended 
that  a  few  indicators  be  selected  and 
required  across  states,  with  other 
information  remaining  optional. 

An  additional  respondent  asked  for 
flexibility,  especially  at  the  outset  of  the 
process. 

Response:  The  comments  we  received 
have  convinced  us  to  maintain 
flexibility  in  this  aspect  of  the  proposed 
rule.  No  specific  baseline  indicators  will 
be  mandated  and  there  Mill  be  no 
attempt  to  establish  imiform  definitions. 
The  AFCARS  and  SACWIS  should 
capture  necessary  national  data  and  it 
serves  no  useful  purpose  to  duplicate 
those  requirements  in  this  rule.  States 
and  eligible  Indian  Tribes  will  have  full 
discretion  in  identifying, 
operationalizing  and  employing 
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baseline  data  elements  responsive  to 
their  CFSP. 

Comment:  Several  commenters  were 
concerned  that  the  breadth  of 
information  and  unreasonable  amounts 
of  detail  required  for  the  five-year  plan 
is  burdensome. 

One  respondent  pointed  out  that  the 
prolific  information  being  requested 
will  be  disorganize<l  and  the  accuracy  of 
the  information  dependent  upon  the 
sources  of  the  information. 

Among  the  commenters  who  raised 
the  burden  issue,  one  suggested  a  less 
detailed  summary  be  used  as  an 
alternative  for  Federal  purposes  such  as 
the  review  by  regional  offices  during 
ongoing  joint  planning  meetings 
between  ACF  and  States  and  Tribes. 

Another  respondent  argued  for 
narrowing  the  focus  of  data  collection 
on  unmet  needs,  while  a  third  called  for 
selecting  some  representative  services 
that  are  statewide,  but  keeping  the  data 
at  the  State  level  for  review  and  not 
passing  it  on  to  the  Federal  government. 

One  respondent  noted  that  data 
collection  poses  a  particular  burden  for 
all  Tribes,  especially  small  ones, 
considering  the  modest  amount  of  funds 
available  to  them  under  title  IV-B, 
subpart  2.  The  respondent  proposed  that 
Tribes  be  allowed  to  submit  data  they 
collect  for  their  Indian  Child  Welfare 
Act  638  reports  with  a  description  of 
additional  services  that  will  or  have 
been  provided  or  personnel  employed 
through  the  use  of  additional  title  IV-B 
funding. 

Response:  We  do  not  wish  to  place  a 
burden  on  States  or  Indian  Tribes  to 
expend  excessive  energy  and  resources 
on  preparing  and  presenting  copious 
amounts  of  data.  Nor  do  we  wish  to 
over-burden  the  joint  planning  process 
with  an  exhaustive  review  and  analysis 
of  data.  Therefore,  we  have  clarified 
paragraph  (k)(3)  to  specify  that  a 
summary  of  the  information  used  in 
developing  the  plan  must  be  included. 
We  expect  States  and  Indian  Tribes  to 
conduct  appropriate  data  collection 
activities  to  thoroughly  and  accurately 
inform  their  planning  efforts. 

We  agree  with  the  recommendatibn  to 
reduce  the  reporting  burden  on  Tribes 
and  have  amended  paragraph  (k)(2)  to 
provide  that  Indian  Tribes  may  submit 
other  documentation,  such  as  the  638 
reporting  form,  with  a  descriptive 
addendum  addressing  specifically  the 
family  preservation  and  family  support 
services  available,  as  described  above. 

Comment:  A  number  of  commenters 
raised  cost  issues  in  relation  to  baseline 
data. 

One  commenter  expressed  concern 
that  the  costs  associated  with  collecting 
baseline  data  would  be  counted  as  an 


administrative  cost  and  subject  to  the  10 
percent  cap. 

Another  commenter  wanted  to  know 
if  there  would  be  additional  funding  to 
cover  research  or  administrative  costs 
associated  with  hiring  professionals  to 
identify  and  collect  baseline  data. 

One  respondent  wanted  flexibility 
regarding  data  collection  in  order  to 
reduce  costs. 

One  commenter  argued  that  States 
may  well  confront  tough  decisions 
when  trying  to  decide  bow  to  pay  for 
the  costs  of  data  collection  and  this 
could  lead  to  a  number  of 
complications. 

Response:  Given  the  fact  that  the 
baseline  information  process  is  integral 
to  the  development  of  the  CFSP,  we 
have  modified  §  1357.32(h)(3)  to 
confirm  that  data  collection  is  viewed  as 
a  program  cost  as  it  is  a  part  of  the 
preparation  of  the  CFSP  and  is  not 
subject  to  the  10  percent  administrative 
cap  limitation. 

In  light  of  our  decision  to  allow  a  data 
collection  process  responsive  to  the 
unique  needs  of  each  jurisdiction  and  a 
summary  submission  of  data  in  the 
CFSP,  both  of  which  are  based  on 
existing  and  available  data,  we  believe 
any  and  all  costs  associated  with 
baseline  information  will  not  place  an 
undue  financial  burden  on  any  State  or 
eligible  Indian  Tribe. 

Comment:  A  number  of  comments 
addressed  the  role  of  automated 
information  systems  in  relation  to 
baseline  information.  Several 
respondents  saw  the  merits  and  urged 
continuation  of  the  emphasis  on 
requiring  States  to  develop  and  use 
automated  information  systems  to 
ensure  availability  of  baseline  data. 
Several  commenters  noted  that  the 
preamble  speaks  to  systems  being 
designed  (SACWIS)  that  may  serve  as  a 
source  of  valuable  information,  but  were 
concerned  that  States  may  not  have 
their  systems  of>erating  in  time  to  be  a 
source  of  baseline  data  for  the 
development  of  the  CFSP.  One  of  the 
commenters  urged  ACF  to  give  the 
States  flexibility  when  additional  data  is 
required. 

Response:  We  fully  recognize  the 
value  and  importance  of  automated 
information  systems  to  improve 
programs  and  practices  and  feel  we  have 
instituted  flexible  policies  and 
regulations  designed  to  increase  their 
usage  and  improve  their  operation 
throughout  the  child  and  family  service 
system.  We  recognize  that  a  State's 
SACWIS  may  not  be  operational  in  time 
to  provide  baseline  data  for  the  first 
five-year  plan.  In  fact,  not  all  States  plan 
to  develop  a  SACWIS.  However, 
AFCARS  should  eventually  be  available 


to  provide  additional  and  updated  data 
necessary  to  measure  progress  during 
the  five-year  period  in  accordance  with 
§1357.15(k)(l). 

Comment:  Several  commenters  dealt 
with  the  relationship  between  targeting 
and  baseline  data. 

One  commenter  noted  that  the 
preamble  s(>eaks  to  targeting  services  to 
certain  populations  and/or  geographic 
areas  and  asked,  if  services  are  targeted, 
whether  targeted  data  collection  would 
be  allowed. 

Another  commentator  suggested  that 
language  be  included  to  allow  States  or 
Indian  Tribes  which  may  concentrate 
resources  in  a  few  targeted  communities 
to  use  community-level  rather  than 
state-level  data  to  track  the  process. 

Several  respondents  suggested  that 
the  requirement  that  states  gather  and 
update  statewide  information  on  child 
and  family  well-being  and  on 
availability  of  services  be  clarified  to 
explain  that  baseline  data  should  help 
guide  initial  decisions  about  targeting 
and  serve  as  the  basis  for  tracking 
progress  over  time. 

Response;  A  statewide  or  Tribal 
collection  and  analysis  of  data  is 
necessary  in  order  to  conduct  the 
strategic  planning  process  and  develop 
goals  and  objectives  as  spelled  out  in 
§  1357.15  (a)  and  (b)  and  to  target 
service  decisions.  In  paragraph  (k)(2)  of 
§  1357.15,  we  have  required  the  State  or 
Tribe  to  collect  and  analyze  data  on  a 
Statewide  or  Tribal-wide  basis  only  for 
Family  Preservation  and  Family 
Support  Services.  However,  if  services 
are  targeted,  the  focus  of  on-going  data 
collection  and  analysis  likely  will  be  in 
those  targeted  areas  in  order  to  ascertain 
progress  in  accomplishing  plan  goals 
and  objectives.  Targeted  data  collection 
is  acceptable  and  appropriate  in  these 
instances,  provided  that  this  data  is 
collected  with  overall  statewide 
information. 

States  and  Indian  Tribes  also  have  an 
ongoing  responsibility  to  keep  a  current 
statewide  or  Tribal-wide  baseline  data 
base  in  order  to  keep  apprised  of 
emerging  problems,  new  populations 
experiencing  new  challenges,  groups 
currently  being  served  who  are 
experiencing  new  challenges,  and  to 
track  trends  over  time.  These  inevitable 
changes  will  likely  result  in 
modifications  to  the  CFSP  over  its  five- 
year  life  span. 

Comment:  Several  commenters  asked 
that  we  delete  what  was  perceived  as  a 
vague  statement  in  this  section,  "other 
services  which  impact  on  the  ability  to 
preserve  and  support  families  may  be 
included  in  the  assessment",  and 
instead  require  baseline  data  on  the  full 
range  of  services  needed  by  at-risk 
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children  and  families;  specifically 
including  mental  health  services, 
substance  abuse  services,  etc. 

Response:  No  changes  are  being  made. 
The  statement  interpreted  by 
commenters  as  being  vague  was 
intended  as  an  acknowledgement  of  the 
enormous  variety  of  programs  and 
services  in  difTerent  State  and  Indian 
Tribes  and  a  means  of  providing  both 
groups  with  sufficient  discretion  to 
determine  appropriate  data  sources.  The 
request  to  require  baseline  data  on  the 
full  range  of  services  needed  by  at-risk 
children  and  families  would  be  overly 
prescriptive.  States  and  Indian  Tribes 
are  encouraged  to  include  the  collection 
of  data  from  service  systems  other  than 
the  child  and  family  service  continuum, 
but  it  is  not  being  required. 

Comment:  Several  commenters 
addressed  different  facets  of 
categorizing  the  baseline  information. 

One  commenter  suggested  that  States 
be  required  to  gather  baseline  data  on 
child  and  family  well-being  and  service 
delivery  capacity  that  is  grouped  by 
indicator  specific  to  minority  groups  as 
well  as  information  on  the 
appropriateness  of  training,  technical 
assistance,  consultation  and  quality 
assurance  of  service  delivery  capacity 
for  specific  targeted  groups. 

Another  commenter  wanted  to  make 
sure  that  the  categories  of  baseline 
information  used  in  developing  the  plan 
be  cited. 

A  respondent  asked  that  the  rule 
explicitly  state  certain  categories  of 
baseline  information  that  must  be 
included. 

Response:  The  suggestions  made  by 
the  respondents  are  reasonable  and 
appropriate.  Nevertheless,  given  the 
enormous  diversity  among  States  and 
Indian  Tribes  in  terms  of  the  needs  of 
their  various  child  and  family 
populations,  the  services  they  are 
providing,  as  well  as  how  they  are 
organized  to  deliver  the  services  to 
those  in  need,  we  are  resistant  to 
specifjring  categories  of  information  or 
precise  indicators  that  must  be 
included.  The  categories  of  indicators 
dted  in  the  preamble  of  the  proposed 
rule  and  reiterated  here  are  only  meant 
to  be  illustrative.  Each  State  and  Indian 
Tribe  with  the  ACF  Regional  Office  will 
determine  the  appropriate  schema  for 
categorizing  its  baseline  information. 

Comment:  One  commenter  indicated 
more  technical  assistance  will  be 
needed  in  this  area  since  activity  is 
likely  to  become  fra^ented. 

Response:  ACYF  unplemented  a 
significant  five-year  technical  assistance 
initiative  in  fiscal  year  1995  which 
involved  funding  a  set  of  national 
resource  centers  and  a  technical 


assistance  coordination  contractor. 
States  and  Indian  Tribes  seeking 
assistance  will  be  able  to  receive  it  by 
working  with  ACF  and  resource  center 
staff. 

Comment:  A  commenter 
recommended  using  positive  language 
for  our  examples  of  indicators  such  as 
using  "reducing  child  fatalities"  as 
opposed  to  "child  death  rate". 

Response:  This  is  an  excellent 
suggestion  and  we  encourage  all  States 
and  Indian  Tribes  to  consider  the 
commenter's  recommendation  about 
adopting  a  more  positive  orientation  as 
they  develop  labels  for  their  indicators. 

Section  1357.15(1)  Consultation 

We  received  22  comments  to  this 
section.  Overall,  the  remarks  were 
positive,  expressing  endorsement  for  the 
use  of  broad-based  consultation  with  the 
public  and  private  sectors. 

As  a  condition  of  CFSP  approval. 
Section  432  requires  that  the  plan  be 
developed  by  the  State  and  the  Indian 
Tribe  after  consultation  with  a  wide 
range  of  appropriate  public  and 
nonprofit  private  agencies  and 
conununity-based  organizations  with 
experience  in  administering  services  for 
children  and  families  (including  family 
preservation  and  family  support 
services).  In  this  section  we  are 
requiring  States  and  Indian  Tribes  to 
describe  their  consultation  process  and 
we  have  included  suggested  lists  of 
groups  that  may  be  involved  in  the 
process. 

The  Department  believes  that  States 
and  Indian  Tribes  will  benefit  from  a 
broad,  active  consultation  process  in 
strengthening  the  planning  and 
implementation  of  the  CFSP.  In  keeping 
with  State  flexibility  we  have  not 
mandated  either  a  particular 
consultation  process  or  a  specific  list  of 
entities  with  which  States  and  Indian 
Tribes  would  be  required  to  consult. 

We  believe  the  suggested  categories  of 
participants  in  the  consultation  process 
provided  in  paragraph  (1)(3)  represent  a 
minimal  level,  mandated  by  section 
432(b)  of  the  statute,  of  programmatic, 
political/administrative,  and 
experiential  involvement  in  this 
process.  We  continue  to  encoiuage 
States  and  Indian  Tribes  to  go  beyond 
the  suggested  list  and  include  other 
categories  of  organizations  and 
individuals  based  on  State  and  local 
circumstances. 

Comment:  Three  commenters  raised 
concerns  regarding  the  list  of  suggested 
agencies  to  be  involved  in  the 
consultative  process.  The  concerns 
focused  on  what  happens  if  a  State  fails 
to  consult  with  each  of  the  groups  listed 
and  that  the  list  of  actors  was  overly 


prescriptive  and  uimecessarily  creates 
monitoring  and  compliance  issues.  It 
was  felt  that  recommendations  would  be 
helpful  but  a  defined  list  will  not  assure 
meaningful  involvement. 

A  related  comment  suggested  that  in 
order  to  ensure  that  the  range  of 
consultative  groups  are  seriously  and 
consistently  consulted.  States  should  be 
held  accountable  for  how  and  to  what 
extent  they  included  each  category  in 
the  planning  process.  It  was  also 
suggested  that  we  could  clarify  the 
different  forms  that  consultation  can 
take  and  that  ACF  include  a 
requirement  for  a  clearly  defined 
beginning,  middle  and  end  to  the 
consultation  process. 

Response:  While  the  consultation 
process  and  a  wide  range  of  appropriate 
public  and  nonprofit  private  agencies 
and  community-based  organizations 
with  experience  in  administering 
services  for  children  and  families  are 
required  by  statute,  we  believe  States 
and  Indian  Tribes  should  retain 
flexibility  to  determine  both  the  form 
and  the  intensity  of  consultation  and 
participation  by  various  groups.  Also,  as 
stated  above,  the  list  is  a  suggested  list 
and,  while  we  feel  all  groups  should  be 
involved,  we  are  not  mandating  that 
each  one  must  be  consulted.  We  would 
hope  that  over  time  each  group  will  be 
brought  into  the  process. 

With  respect  to  mandating  a  specific 
process  for  consultation  with  distinct 
closure,  we  have  intentionally  left  this 
open  to  provide  flexibility  for  such 
processes  to  be  ongoing  and  to  be 
developed  at  the  State/Tribal  level. 

Comment:  Several  commenters  asked 
that  we  amend  paragraph  (l)(3)(vii)  to 
strongly  emphasize  the  vital  role  that 
courts  and  legal  advocates  play  in 
service  plaiming.  Specifically,  they 
suggested  that  we  replace  "the  courts" 
with  "Representatives  of  the  court 
systems  (including,  in  States  receiving 
grants  under  section  13712  of  Pub.  L. 
103-66,  a  designee  of  the  highest  State 
court),  attorneys  representing  parents, 
children  and  the  State  agency  in 
dependency  cases;  and  any  guardian  ad 
litem  or  court-appointed  special 
advocate  (CASA)  programs  opiating  in 
the  State." 

Response:  We  believe  the  existing 
references  provided  to  courts, 
individual  practitioners  working  with 
children,  and  law  enforc«nent  support 
our  recognition  of  the  important  role  of 
the  judiciary  and  legal  systems.  We 
agree  with  the  commenter  and  we 
encourage  the  states  to  consider 
seriously  the  merits  of  the  involvement 
of  the  legal  realm. 

Comment:  Many  comments  suggested 
additional  specific  categcnies  of 


58646    Federal  Ragiater  /  Vol.  61.  No.  223  /  Monday.  November  18,  1996  /  Rules  and  Regulations 


required  consultation,  i.e.,  protection 
and  advocacy  organizations, 
professional  organizations.  Children's 
Trust  Funds,  mental  health  and 
developmental  disabilities  agencies, 
youth  agencies  which  have  not 
traditionally  provided  child  welfare 
services,  replace  the  general  reference  to 
"housing  program"  with  reference  to 
specific,  "State  agencies  with  regulatory 
authority  over  federally  funded  local 
housing  agencies.  State  agencies 
administering  section  8  housing 
programs.  State  housing  financing 
agencies  and  State  fair  housing 
agencies,"  the  local  chapter  of  the 
American  Academy  of  Pediatrics,  and 
pediatricians  among  major  actors  listed 
to  encourage  States  to  include  a  family 
support  and  prevention  focus  in  the 
planning  process.  One  conunenter 
argued  that  collaboration  was  the 
mainstay  of  this  rule  and  they  were 
perplexed  at  the  lack  of  mention  of  the 
Community-Based  Family  Resource 
Program.  "Hiis  commenter  believes  it  is 
critical  that  the  Federal  government 
seek  to  unify  these  potentially 
polarizing  initiatives  and  provide 
guidance  to  the  States  throueh  example. 

Response:  These  are  excellent 
suggestions,  and  we  urge  states  and 
Tribes  to  consider  them  in  the  on-going 
consultation  process.  However,  we  have 
made  three  changes  based  on  these 
conunents.  First,  we  have  revised 
paragraph  (l)(3)(viii}  to  include,  as 
suggested  by  the  commenters,  the 
Children's  'Trust  Funds  and  the 
Community-Based  Family  Resource 
Program  in  the  list.  The  Community- 
Based  Family  Resource  Program  and  the 
Family  Preservation  and  Family 
Support  programs  are  linked  by 
common  purpose  and  approach  to 
serving  children  and  families.  Both 
programs  are  administered  by  ACYF 
with  maximum  coordination  at  the 
Federal  level.  The  Community-Based 
Family  Resource  Program  was  not 
specifically  mentioned  in  the  NPRM  as 
it  had  just  been  enacted.  The  program 
was  reauthorized  under  Pub.  L.  104- 
235,  the  Child  Abuse  Prevention  and 
Treatment  Act  Amendments  of  1996 
which  was  signed  into  law  on  October 
3, 1996.  FY  1995  was  the  first  year 
grants  were  made  to  States  for  this 
program.  The  other  changes  are 
tecfajiical  corrections.  One  is  to  provide 
for  "IV-F"  employment  and  training. 
The  other  change  removes  redundant 
language  in  the  introductory  sentence, 
changing  "including,  but  not  limited 
to."  to  "which  may  include:". 

Comment:  Three  commenters 
suggested  that  the  CFSP  be  required  to 
address  measures  to  prevent  planning 
groups  and  committees  from  being 


dominated  by  agency  officials  and 

f>rivate  service  providers  such  as  by 
imiting  public  and  private  agency 
personnel  to  no  more  than  50  percent. 
Another  commenter  suggested  that  the 
final  rule  be  clear  about  the  level  of 
involvement  appropriate  for  each  of  the 
actors. 

Response:  We  believe  that  to  limit  the 
number  of  consultation  partners  in  the 
final  rule  would  represent  a  significant 
departure  from  our  commitment  to 
provide  flexibility.  However,  we  would 
note  that  the  rule  does  provide  States 
wishing  to  do  so  with  sufficient 
flexibility  to  determine  the  intensity  of 
participation. 

Comment:  One  commenter  asked  that 
in  paragraph  (1)(1)  we  add  that 
information  be  included  that  facilitates 
the  active,  informed  involvement  of 
parents  and  children  previously 
impacted  by  the  social  service  delivery 
system  within  the  State. 

Response:  Parental  involvement  is 
addressed  in  paragraph  (l)(3)(iv).  thus 
additional  language  is  not  necessary 
here.  However,  in  response  to  this 
comment,  we  have  amended  the 
language  to  include  children  involved 
with,  and  children  not  involved  with, 
the  child  wel&ire  system. 

Section  1357. 15(m}    Services 
Coordination 

Service  coordination  is  critical  to  the 
improvement  of  access  and  appropriate 
delivery  of  a  range  of  services  to 
children  and  their  families. 

Examples  of  services  and  programs 
are: 

•  Within  the  State  agency:  Existing 
family  support  and  family  preservation; 
child  abuse  and  neglect  prevention, 
intervention,  and  treatment;  foster  care, 
reunification,  adoption,  and 
independent  living  services,  and 

•  Other  public  and  nonprofit  private 
agencies,  including  commiuiity-based 
organizations,  which  provide  Federal  or 
federally  assisted  services  or  benefits. 

Examples  of  major  programs  are:  The 
social  services  block  grant;  title  IV-A; 
child  support;  maternal  and  child 
health;  title  XIX  (Medicaid,  Early 
Ferfodic  Screening,  Diagnosis,  and 
Treatment  (EPSDT)):  mental  health  and 
substance  abuse  services;  Community- 
Based  Family  Resource  programs  and 
child  abuse  prevention  (Children's  Trust 
Funds);  transitional  living;  nmaway 
youth  and  youth  gang  prevention; 
education;  developmental  disabilities; 
juvenile  justice;  early  childhood 
education  and  child  development 
programs  (Head  Start);  domestic 
violence:  housing;  nutrition  (Food 
Stamps.  Special  Supplemental  Food 
Program  for  Women,  InHsnts  and 


Children  (WIC));  diild  care  and 
development  block  grant  and  other 
child  care  programs;  the  community 
services  block  grant:  Empowerment 
Zones  and  Enterprise  Communities 
progFam  (EZ/EC);  education  (school- 
iMsed  services);  and  justice  programs. 

Comment:  We  recefved  several 
comments  to  expand  the  list  of  service 
delivery  providers  here  to  include 
advocacy  services,  the  mental  health 
and  developmental  disabilities  services 
system  and  the  State  ag«icies  with 
regulatory  authority  over  housing. 

lieaponse:  In  paragraph  (m)(l)  we 
have  clarified  those  organizations  which 
may  be  involved  in  the  planning  process 
by  adding  additional  examples  in 
parentheses. 

Comment:  Several  commenters 
thought  that  more  guidance  should  be 
provided  here  and  the  piupose  of  the 
coordination  requirement  made  explicit. 
One  of  these  ccanmenters  was 
concerned  that  without  greater 
specificity  regarding  goals,  service 
coordination  will  continue  to  be 
secondary  and  out  of  step  with  the 
"holistic  approach"  to  serving  children 
envisioned.  This  commenter  suggested 
that  the  CFSP  should  be  required  to 
include  specific,  concrete  steps  toward 
service  coordination  and  to  specify 
when  during  the  five  year  period  these 
steps  will  be  completed. 

Response:  We  have  not  accepted  all 
the  suggestions  made,  but  we  have 
amended  paragraph  (m)(1)  to  add  a 
statement  of  purpose — that  is,  that  the 
services  coordination  process  is  to 
improve  access  to  services  and  deliver 
a  range  of  services  to  children  and  their 
families.  Again,  we  believe  that  the 
process  itself  should  be  left  to  the 
discretion  of  Individual  States  and 
Indian  Tribes. 

Comment:  Several  commenters  asked 
that  we  revise  paragraph  (m)(2)  to  state, 
"coordinate  *   *   *  to  ensure  that  at-risk 
children  and  families  have  access  to  all 
services  necessary  to  protect  the  safety 
of  fsmily  members,  promote  family 
stability  and  prevent  out-of-home 
placement  whenever  possible, 
regardless  of  the  boundaries.  *  *  *  " 
These  conunenters  further  suggested 
that  the  examples  provided  include 
developing  compatible  and  linked 
computer  systems. 

Response:  We  have  revised  the 
language  in  paragraph  (m)(2)  to  include 
"liiJced  automated  information 
systems"  as  an  example  of  a  process  that 
will  lead  to  additional  coordination  of 
services.  In  regard  to  the  remaining 
comment,  we  feel  that  the  purposes 
expressed  by  these  commenters  are 
captured  throughout  the  rule  and 
therefoie  have  not  revised  the  language. 
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Comment:  One  commenter 
reoommended  that  the  reqiiirements  for 
service  coordination  imder  paragraph 
(m)  and  bmily  preservation  and  family 
support  services  and  linkages  to  other 
social  and  health  services  under 
paragraph  (o)  be  merged  Into  a  single 
section  whidi  clearly  states  that  the 
ultimate  purpose  of  service  coordination 
is  to  improve  the  well-being  of  children, 
youth  and  families.  This  commenter 
stated  that  while  the  preamble  is  clear 
on  the  importance  of  system 
coordination,  the  rule  is  not;  and  they 
suggested  the  rule  be  revised  to  clearly 
specify  that  there  should  be 
coordhiation  with  service  delivery 
systems  providing  social,  health, 
education  and  economic  services  to 
children  and  their  families  but  also  with 
mental  health,  developmental 
disabilities  and  housing  systems. 

Response:  While  we  agree  that 
paragraphs  (m)  and  (o)  speak  to 
coordination  and  linkages  of  services 
respectively,  we  do  not  beUeve  these 
reqmrements  should  be  merged  as  each 
paragraph  also  has  a  separate  aim.  The 
intent  of  paragraph  (m)  is  to  describe  the 
overall  coordination  process  for  the  full 
range  of  child  and  family  services 
provided  by  the  State.  Whereas, 
paragraph  (o)  is  focused  on  the 
expansion  of  family  preservation  and 
family  support  services  and  the  linkages 
with  other  services  and  service  delivery 
systems  as  well  as  within  the  child  and 
family  services  continuum. 

Section  1357.15(n)     Services 

At  the  heart  of  the  State  and  Indian 
Tribal  plans  is  the  description  of  child 
and  family  services.  We  believe  that  the 
description  of  services  required  in  this 
section  is  one  of  the  most  important 
aspects  of  the  CFSP.  Not  only  will  it 
provide  a  comprehensive  picture  of  the 
selvlces  provided  and  resources 
available,  it  can  clearly  illustrate  State 
and  Indian  Tribal  decision-making  in 
directing  services  toward  the  goals  and 
objectives  in  the  CFSP  and  form  the 
basis  for  discussion  of  future 
coordination  of  services  and  improved 
service  delivery. 

We  have  also  noted  in  the  rule  that 
several  of  the  requirements  (providing 
information  on  child  protective  services, 
child  welfare  services,  family 
preservation  and  support  services,  foster 
care,  and  adoption)  of  paragraph  (n)  can 
be  met  by  completing.the  CFS-101,  Part 
n — the  Annual  Summary  of  Child 
Welfare  Services. 

Commant:  One  commenter  asked  that 
we  revise  paragraph  (n)  to  encourage 
States  to  specify  private  support  as  well 
as  publicly  supported  family  support 
programs  in  their  child  and  family 


services  continuum,  at  least  in  taigeted 
communities.  This  commenter  also 
recommended  that  the  rule  provide  that 
child  abuse  and  neglect  prevention. 
Intervention  and  treatment  should  be 
reported  separately  and  distincUy  from 
foster  care  even  though  they  are  both 
Included  in  the  child  and  family  . 
services  continuum. 

Response:  While  information  on 
private  family  support  programs  may  be 
included  in  a  State's  CFSP  and  are 
Important  in  helping  States  to  determine 
where  to  target  resources,  for  purposes 
of  Federal  reporting.  States  need  only 
report  information  on  publicly  funded 
services.  We  believe  it  is  clear  that  child 
abuse  and  neglect  prevention, 
intervention  and  treatment  are  to  be 
reported  separately  frtim  foster  care  and 
we  have  not  made  any  changes  in 
response  to  this  comment. 

Section  1 35  7.1 5  (o)    Family 
Preservation  and  Family  Support 
Services  and  Linkages  to  Other  Social 
and  Health  Services 

In  meeting  this  requirement.  States 
will  use,  in  part,  the  information 
gathered  on  the  availability  of  family 
preservation  and  family  support 
services  (see  §  1357.15(k)(2)).  Since  FY 
1995  is  the  first  year  in  which  all  States 
are  implementing  the  new  title  IV-B, 
subpart  2  (family  preservation  and 
family  support  services,)  we  believe  this 
information  will  provide  a  national 
overview  of  the  development,  operation, 
and/or  expansion  of  family  preservation 
and  family  support  services  in  all  States 
as  well  as  identify  the  processes  States 
are  using  to  develop  coordinated 
systems  of  care. 

Comment:  Conunenters  asked  that 
States  be  specifically  required  to  link 
family  preservation  and  family  supfTort 
to  mental  health  and  education. 

One  commenter  asked  that  the  child 
and  family  services  plan  explain  how 
Federal  mental  health  funds  under  the 
Child  and  Adolescent  Service  System 
Program  and  the  Child  Mental  Health 
Service  Program,  in  addition  to  CAPTA 
and  EP  will  be  coordinated  with  the 
State's  child  and  family  services  system 
of  care. 

Response:  While  we  do  not  require 
linkage  to  specific  additional  programs 
or  services  beyond  those  directly  in  the 
plan,  we  believe  the  language  in 
paragraphs  (m)  and  (o)  is  sufficiently 
broad  to  accommodate  the  services 
listed  by  the  commenters. 

Comment:  One  commenter 
recommended  that  we  amend  the 
service  requirement  to  specify  that  the 
CFSP  describe  how  the  new  family 
support  and  family  preservation  service 
programs  will  relate  to  privately  funded 


as  well  as  publicly  funded  Csmily 
support  services. 

nesponse:  We  believe  the 
oommenter's  point  is  addressed  in 
§  1357.15(o)(3)  which  requires  the  CFSP 
to  describe  the  linkage  and  coordination 
of  services  in  the  continuum  and  other 
Fedetal  and  non-fsderally  funded  public 
and  non-profit  private  programs. 

Section  1357.15(p)    Services  in 
Relation  to  Service  Principles 

We  included  the  child  and  family 
services  principles  in  this  rule  at  45  CFR 
1355.25  to  assure  that  services  designed 
with  title  IV-B  funding  would  be 
consistent  with  a  vision  expressed  by 
practitioners  in  the  field,  which  we  have 
embraced.  We  believe  these  principles 
are  the  basis  for  the  development  of 
effective,  responsive,  and  quahty 
services  programs. 

Comment:  One  commenter  asked  that 
reference  to  principles  of  child  and 
family  services  be  clearly  distinct  from 
the  vision,  goals  and  objectives  that  a 
CFSP  contains.  From  the  commenter 's 
perspective,  the  CFSP's  vision,  goals 
and  objectives  are  the  factors  against 
which  progress  should  be  measured 
while  principles  are  to  be  used  as 
guidelines. 

Response:  We  agree  with  the 
respondent's  interpretation  of  the 
distinction  between  the  principles  and 
the  vision,  goals  and  objectives  and 
beheve  this  distinction  is  clear  in 
paragraphs  (h)  and  (i). 

Section  1357. 15(q)     Services  in 
Relation  to  Permanency  Planning 

The  "permanency  provisions" 
enacted  by  the  Adoption  Assistance  and 
Child  Welfare  Act  of  1980  (Pub.  L.  96- 
272)  focused  on  the  importance  of 
providing  preventive  and  crisis 
intervention  services  and  establishing 
permanency  for  the  children  in  foster 
care.  Through  permanency  planning, 
children  were  to  be  placed  in  ]}ermanent 
living  arrangements  as  quickly  as 
possible.  Permanency  is  still  the 
cornerstone  of  child  welfare  practice 
with  children. 

In  October  1994.  Pub.  L.  103-432  was 
passed,  amending  the  Social  Seouity 
Act.  One  of  the  amendments  repealed 
section  427,  effective  October  1.  1996. 
The  protections  that  were  formerly 
imder  section  427  of  the  Act  are  now 
incorporated  in  section  422(b)(9)  as  tiUe 
FV-B  Plan  requirements.  E)epartment 
policy  has  been  and  continues  to  be  that 
the  State,  as  required  by  statute,  is 
responsible  for  providing  these 
protections  to  all  children,  including 
Indian  children.  The  specific 
arrangements  vrith  respect  to  Indian 
children  under  Tribal  jurisdiction  can 
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be  effective  only  if  tbey  are  discussed 
jointly  by  tbe  State  and  the  Tribe.  We 
are  accordingly  requiring  that  the  CFSP 
include  a  discussion  of  the 
arrangements  that  the  State  has  made 
with  Tribes  for  this  purpose.  It  is 
expected  that  the  States  will  take  the 
initiative  to  contact  all  Tribes,  if  they 
have  not  done  so  already,  for  the 
purpose  of  ensuring  that  the  422(b)(9) 
protections  are  provided  to  Indian 
children.  Likewise,  a  Tribe  that  wishes 
to  receive  direct  funding  must  include 
in  its  Flan  a  discussion  of  the 
arrangements  that  have  been  made  with 
the  State  (see  §1357.40). 

Comment:  One  commenter  requested 
that  we  illustrate  that  family 
preservation  and  family  support 
services  can  and  should  be  provided  to 
families  when  children  live  apart  from 
their  families  in  order  to  achieve 
permanency  for  children. 

Response:  We  agree  with  the  thrust  of 
the  respondent's  comment  and  believe 
that  the  definitions  of  family 
preservation  and  support  services  in 
§  1357.10  and  the  principles  at 
§  1355.25  all  support  the  use  of  family 
preservation  and  family  support 
services  with  children  living  apart  from 
their  families  as  well  as  with  families 
before  children  have  been  removed. 
Family  preservation  and  family  support 
are  two  critical  strategies  to  be  used  to 
achieve  permanency  for  children. 

Section  1357. 15(r)  Decision-Making 
Process:  Selection  of  Family  Support 
Programs  for  Funding 

In  making  funding  decisions  for 
family  support  services,  we  strongly 
recommend  that  States  examine  the 
work  and  accomplishments  of 
community-based  organizations  and 
look  to  them  as  the  providers  of  first 
resort  of  family  support  services.  It  is 
these  organizations,  based  in  and 
trusted  by  the  community,  which 
typically  have  the  knowledge  and 
expertise  to  effectively  provide  these 
services. 

Comment:  One  commenter  suggested 
that  the  requirement  for  decisionmaking 
be  expanded  to  include  information  on 
how  the  State  will  select  criteria  for 
funding  services  over  the  five-year 
period. 

Response:  While  we  believe  that 
States  should  establish  such  criteria  to 
support  decisionmaking,  we  believe  that 
such  requirements  for  selection  are  not 
required  for  Federal  reporting  purposes. 

Comment:  One  commenter  noted  that 
the  preamble  recommended  that  States 
look  to  community-based  organizations 
that  are  based  in  and  trusted  by  the 
community  as  the  highest  priority 
potential  providers  of  family  support 


services  and  was  concerned  that  there  is 
nothing  in  the  rule  to  allow  Federal 
ofHcials  to  know  the  extent  to  which 
such  community-based  organizations 
are  in  fact  the  providers  of  these 
services.  The  commenter  recommended 
that  the  CFSP  be  required  to  reflect  in 
more  detail  the  nature  of  the  providers 
that  are  chosen  and  what  percentage  of 
the  family  support  dollars  are  being 
provided  by  different  types  of 
community-based  organizations. 

Response:  The  Statute  requires  that 
family  support  services  be  community- 
based,  not  necessarily  provided  by 
community-based  agencies.  We  support 
State  efforts  to  set  detailed  guidelines  or 
criteria  regarding  selection  and  the 
extent  to  which  different  types  of 
community-based  organizations  should 
be  involved.  However,  reporting  of  this 
nature  would  not  be  necessary  for 
Federal  purposes. 

Section  1357. 15(s)     Significant  Portion 
of  Funds  Used  for  Family  Support  and 
Family  Preservation  Services 

A  statutory  requirement  of  section 
432(a)(4)  of  the  Act.  this  provision  is 
designed  to  assure  that  both  family 
preservation  and  family  support 
services  are  developed  within  a  State  or 
Indian  Tribe.  While  the  statute  does  not 
define  "significant."  the  State's 
rationale  will  need  to  be  especially 
strong  if  the  request  for  either 
percentage  is  below  25  percent. 

Comment:  While  a  number  of 
commenters  remarked  positively  on  this 
section,  there  were  some  opposing 
conunents.  One  commenter 
recommended  that  rather  than  provide 
that  "there  is  no  minimum  percentage 
but  a  State's  rationale  will  need  to  be 
strong  if  below  25  percent",  we  provide 
insfibd.  "There  will  be  no  minimum 
percentage  that  defines  significant.  The 
States  will  provide  the  rationale  for 
funding  allocation  method."  The 
commenter  was  concerned  that  to  insist 
on  a  specific  percentage  imposes  a  top- 
down  insistence  that  may  not  be 
embraced  positively  in  the 
communities. 

Another  commenter  stated  that  the 
requirement  that  States  indicate  the 
specific  percentage  of  Federal  funds  the 
State  would  expend  for  community- 
based  family  support  services  and  for 
family  preservation  services  and  a 
rationale  would  be  difficult  if  not 
impossible  to  determine  since  many 
services  can  be  considered  both,  such  as 
the  State's  new  home  visiting  program. 
Instead,  the  commenter  asked  that  the 
standard  be  revised  to  give  the  State 
flexibility  in  determining  how  best  to 
use  rV-B  funds.  One  commenter 
indicated  that  they  would  not  support 


the  inclusion  of  a  minimum  percentage 
to  define  significant  portion  of  funds, 
stating  that  a  planning  process  should 
be  a  forum  for  reform  rather  than  for 
"dividing  up  the  pie." 

Response:  We  believe  that  this 
section,  of  all  the  options  considered, 
best  represents  the  approach  for 
determining  "significant  portion."  We 
believe  we  must  provide  some  giudance 
to  States  on  meeting  this  requirement, 
while  remaining  committed  to 
providing  maximum  flexibility  to 
accommodate  a  wide  range  of 
differences  among  States.  While  we 
understand  that  in  some  cases  it  may  be 
difficult  to  categorize  certain 
programmatic  expenditures  as  either 
family  preservation  or  family  support 
services,  we  see  the  joint  planning 
process  as  the  mechanism  by  which 
States,  Tribes  and  Regional  Offices  can 
reach  agreement  on  these  matters.  We 
will  support  all  reasonable 
determinations  made  and  are  available 
to  provide  technical  assistance  if 
requested. 

Comment:  One  commenter  was 
concerned  about  a  perceived  lack  of 
emphasis  on  primary  prevention,  stating 
that  while  the  child  and  family  service 
plan  is  important,  it  may  be  difficult  to 
coalesce  treatment  and  prevention 
agencies  without  losing  hard  fought 
focus  on  prevention  initiatives.  The 
commenter  was  concerned  that  the  rule 
did  not  provide  guidance  on  the 
percentage  of  funds  to  devote  to 
programs  for  family  preservation  and 
support  and  thought  that  without  this, 
there  may  be  less  allocated  to  primary 
prevention  efforts. 

Response:  We  believe  that  it  is 
important  to  note  that  even  the  limited 
focus  on  prevention  provided  in  this 
rule  is  stronger  than  that  addressed 
previously.  We  do  not  think  it 
necessary,  or  within  our  authority,  to 
provide  restrictions  on  the  percentage  of 
funds  for  family  support  or  family 
preservation  services.  Paragraph  (s)  of 
§  1357.15  requires  States  to  include  an 
explanation  of  distribution  of  funds  and 
requires  that  States  which  spend  less 
than  25  p>ercent  on  family  preservation 
or  on  family  support  have  an  especially 
strong  rationale  for  the  minimal  funding 
level.  » 

Section  1357. 15(t)     Staff  Training. 
Technical  Assistance  and  Evaluation 

States  and  Indian  Tribes  consistently 
build  staff  expertise  and  organizational 
capacity  for  the  design  and  delivery  of 
family  preservation  and  family  support 
services  as  well  as  conduct  self- 
evaluations.  We  want  to  emphasize  that 
States  are  not  required  to  conduct 
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evaluations  and/or  research  activities 
related  to  the  CFSP. 

Comment:  A  number  of  comments 
were  received  on  the  general  nature  or 
specific  aspects  of  the  training  and 
technical  assistance  portion  of  the  CFSP 
as  presented  in  the  NPRM. 

"Two  respondents  were  pleased  to  see 
training  and  technical  assistance 
conceptualized  as  a  program  cost  and 
not  viewed  as  an  administrative  cost. 

One  commenter  wanted  the 
subsection  strengthened  by  adding 
language  from  the  preamble  dealing 
with  interdisciplinary  training  and 
continuous  improvement. 

Several  respondents  wanted  standards 
for  elements  such  as  staffing 
qualifications,  different  types  of 
training,  training  requirements,  and 
coordination. 

A  commenter  was  disappointed  that 
the  NPRM  failed  to  present  a  specific 
mechanism  to  teach  staff  how  to  work 
effectively  within  the  new  value  base. 

A  few  respondents  perceived  the 
preamble  of  the  NPRM  as 
recommending  that  the  entire  staff  of 
the  child  welfare  agency  providing 
family  preservation  and  family  support 
services  be  trained  and  that  specific 
types  of  training  be  proposed.  They 
were  concerned  with  what  appeared  to 
them  to  be  insufficient  Federal  funds  to 
support  this  approach  to  T&TA  and  one 
urged  title  IV-E  training  funds  be 
allowed  to  be  used. 

Two  commenters  called  for  cross- 
disciplinary  training. 

Response:  Although  a  nimiber  of 
focus  group  members  convened  to  guide 
implementation  of  the  Family 
Preservation  and  Support  Services 
Program  prior  to  the  publication  of  the 
NPRM  recommended  training  all  child 
welfare  system  staff,  a  decision  has  been 
made' to  not  transform  that  request  into 
regulations.  Decisions  regarding  the 
facets  of  training  and  specific  training 
'content  can  only  be  made  by  each  State 
or  Indian  Tribe  based  upon  their  CFSP. 
In  response  to  concerns  raised  about 
interdisciplinary  training  and 
continuous  improvement,  we  added  the 
followring  language  to  §  1357.15(t)(l): 
"Training  must  be  an  ongoing  activity 
and  must  include  content  from  various 
disciplines  and  knowledge  bases 
relevant  to  child  and  family  services, 
policies,  programs,  and  practices. 
Training  content  must  also  support  the 
cross-system  coordination  consvdtation 
basic  to  the  development  of  the  CFSP." 

Training  supported  by  various  Federal 
funding  streams  should  be  linked 
together.  The  title  IV-E  training  plan 
must  be  combined  with  the  CFSP 
training  plan  submitted  as  part  of  the 
title  IV-B  plan  to  promote  the 


coordination  of  overall  training  and  the 
integration  of  training  in  support  of 
programmatic  efforts.  States  and  Indian 
Tribes  are  encouraged  to  make  title  IV- 
E  training  as  complementary  to  and 
supportive  of  the  CFSP  as  it  can  be.  At 
the  same  time,  title  IV-E  training  has  a 
unique  focus  and  operates  within  a 
specific  statutory  and  regulatory 
framework. 

Comment:  Several  respondents  either 
requested  clarity  regarding  what  was 
meant  by  evaluation,  or  proposed 
specific  evaluation  strategies  to  be 
incorporated  into  the  rule. 

A  respondent  requested  additional 
funding  support  for  evaluation. 

One  respondent  felt  the  use  of  the 
term  "evaluation"  in  this  subsection 
was  confusing. 

Three  commenters  supported  State 
administered  evaluation  efforts,  self- 
evaluation  practices  tied  to  the  unique 
circumstances  each  State  or  Indian 
Tribe  has  to  contend  with,  or  fit>nt-end 
evaluation. 

One  commenter  asked  that  voluntary 
providers  be  involved  in  the  evaluatidn 
of  the  T&TA  effort. 

Response:  Evaluation  is  extremely 
important  and  although  evaluation  is 
not  required  and  extra  funds  are  not 
provided  specifically,  as  indicated  in 
§  1357.15(t)(3),  there  is  support  for  any 
evaluation  imderway  or  planned  in  a 
State  or  Indian  Tribe  related  to  the  goals 
and  objectives  of  the  CFSP.  In  addition 
to  State  and/or  Tribal  activities,  the 
Department  is  conducting  national 
evaluations  which  will  help  inform 
professional  and  poUcy  audiences  about 
the  effects  of  the  services.  The  Family 
Preservation  and  Support  Services 
Program,  title  IV-B,  subpart  2,  remains 
a  capped  entitlement  program,  and  no 
additional  funds  beyond  the  State  or 
Tribal  yearly  allocation  are  available. 

Comment:  One  respondent  called  for 
the  inclusion  of  staff  from  voliuitary 
agencies  in  training. 

Response:  There  will  be  no  change  in 
regulatory  language  because  it  would  be 
inappropriate  to  regulate  any  specific 
group  that  must  be  involved  in  training. 
It  is  assumed  that  when  voluntary 
agencies  are  represented  in  the  goals 
and  objectives  set  forth  in  the  CFSP  and 
actively  involved  in  the  implementation 
of  the  CFSP,  they  will,  of  necessity, 
have  to  participate  in  appropriate 
training. 

Comment:  Two  respondents  raised 
cultural  issues  in  relation  to  training. 

One  commenter  urged  that  ICWA 
mandates  and  other  American  Indian 
cultural  competence  training  materials 
be  required  for  inclusion  in  training 
activities. 


A  second  commenter  asked  for 
education  and  billing  "waivers"  to 
develop  cultiually  sensitive  providers 
for  specific  groups. 

Response:  In  §1355. 25(e)  we  affirm 
the  importance  of  cultural  issues  and 
factors  in  the  design  and  deUvery  of 
child  and  family  services.  It  would  not 
be  suitable  to  weave  into  the  rule 
particular  culturally-based  items  or 
resource  materials  that  must  be 
included  in  training.  States  which  have 
American  Indian  or  Alaskan  Native 
populations  and  Tribal  governments  or 
other  culturally  or  linguistically  diverse 
populations  will  have  the  motivation 
and  flexibility  to  develop  and  offer 
culturally  relevant  training.  Also,  since 
statutory  provisions  neither  request  nor 
require  specific  providers  for  specific 
groups,  there  is  no  basis  for  establishing 
regulations  on  the  issue. 

Section  1357.1S(u)    QuaUty  Assurance 

In  designing,  expanding,  and 
implementing  quality  assurance 
activities.  States  and  Indian  Tribes  may 
wish  to  refer  to  the  principles  in  45  CFR 
1355.25. 

Comment:  We  received  several 
responses  to  our  request  for 
recommendations  for  model 
approaches,  procedures  and  basic 
measures  or  measures  of  quality.  One 
commenter  urged  that  we  continue  to 
gather  information  for  purposes  of 
providing  guidance  and  technical 
assistance  to  States  but  that  quality 
assurance  systems  not  be  used  as  a 
measure  of  compliance  with  any 
minimal  Federal  standards.  Another 
commenter  remarked  that  an  HHS 
Office  of  the  Inspector  General  1994 
Report  recommended  that  ACF  require 
States  to  have  quality  assurance 
programs  in  place  that  look  at  the 
quality  of  casework  and  services 
provided,  not  just  documentation  of 
procedures. 

The  commenter  recommended  that 
States  be  required  to  spell  out,  at  a 
minimum:  Standards  against  which  they 
will  assess  the  quahty  and  effectiveness 
of  services  provided,  how  various 
requirements  described  in  this  nde  will 
be  met,  and  procedures  to  discontinue 
services  that  do  not  meet  certain 
standards  of  quality. 

Response:  We  support  the 
commenter's  position  that  quality 
assessment  can  provide  information  to 
allow  more  meaningful  Federal 
guidance  and  technical  assistance  to 
States.  While  this  information  will  be 
helpful  in  determining  compliance  with 
Federal  requirements,  it  will  not  serve 
as  the  sole  tool  for  monitoring 
compliance.  We  considered  estabUshing 
minimum  Federal  standards  for  quality 
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services,  but  recognizing  the  variance  in 
individual  State  circumstances,  we 
determined  that  States  should  have 
flexibility  to  design  their  own  quality 
assurance  systems. 

Comment:  One  commenter  asked  that 
we  strengthen  the  rule  by  including 
some  examples  of  quality  assessment 
techniques  for  cultural/linguistic 
competence. 

Another  commenter  noted  that  the 
rule  allows  virtually  unlimited 
discretion  in  designing  a  quality 
assurance  system  but  offered  that  any 
effective  system  would  normally  be 
ex{}ected  to  include  certain  data 
collection  and  assessment  methods  such 
as  case  reading. 

Response:  We  have  decided  not  to 
expand  on  the  examples  or  requirement 
of  quality  assessment  techniques  given 
in  this  rule  to  provide  States  with 
maximum  flexibility.  These  examples 
were  given  for  illustrative  purposes  only 
and  we  believe  that  States  would  be  in 
the  best  position  to  design  their  own 
quality  assurance  systems. 

Comment:  One  commenter  stated  that 
the  requirements  of  this  section  could 
result  in  the  submission  of  voluminous 
amounts  of  data  since  the  commenter's 
State  has  an  entire  division  responsible 
for  quality  assurance,  performance/ 
outcome  measures. 

The  commenter  suggested  that  the 
time  spent  to  prepare  an  adequate 
description  to  accompany  the  plan 
would  be  better  spent  on  the  processes 
related  to  the  plan  itself. 

Response:  The  requirement  of 
§  1357. 13(u)  is  that  States  submit  a 
description  of  the  quality  assurance 
system  it  will  use.  and  not  the  data 
produced  by  that  system.  Since  quality 
improvements  are  vital  to  child  and 
family  services,  we  are  committed  to  the 
importance  of  this  requirement. 

Section  1357.  I5(v)    Distribution  of  the 
CFSP  and  the  Annual  Progress  and 
Services  Report 

We  believe  it  will  be  useful  to  States 
and  Indian  Tribes  to  share  the  CFSP  and 
the  Annual  Progress  and  Services 
Reports,  both  with  each  other  and  with 
those  individuals,  agencies,  and 
organizations  which  are  a  part  of  the 
ongoing  consultation  and  coordination 
effort.  Such  dissemination  can  lead  to 
increased  support,  knowledge  and 
coordination  of  services. 

Comment:  One  commenter  suggested 
that  the  final  rule  should  require  the 
CFSP  and  annual  progress  report  be 
made  available  to  anyone  upon  request 
and  require  States  to  provide  for  similar 
availability  of  quality  assurance  data. 
The  commenter  further  recommended 
that  the  grantee  should  be  required  to 


document  not  only  what  it  plans  to  do 
to  accomplish  its  goals  and  objectives 
but  also  what  it  does  not  plan  to  do  and 
why  For  example,  if  a  state  decides  to 
chaiimel  all  or  most  of  its  funding  into 
one  or  a  limited  number  of  services 
categories  it  should  have  to  explain 
why. 

Response:  We  agree  that  the  annual 
progress  report  must  be  available  to  the 
public.  We  will  not,  however,  further 
specify  what  a  State  or  Indian  Tribe 
must  include  in  that  review. 

Section  1357.16    Annual  Progress  and 
Services  Reports 

Reports  from  States  and  Tribes  will  be 
key  to  ongoing  learning  and  growth  in 
practice  of  child  and  family  services  and 
the  ongoing  planning  and 
implementation  of  child  and  family 
services.  The  reports  from  States  and 
Tribes  will  be  used  to  update  the  State's 
or  Indian  Tribe's  goals  and  objectives  of 
the  child  and  family  services  programs. 

We  have  added  in  paragrapn  (b)  the 
requirements  for  the  submission  of  the 
CFS-101.  The  directions  for  submitting 
the  CFS-101  will  vary  depending  upon 
where  each  State  and  eligible  Indian 
Tribe  is  in  terms  of  consolidating  title 
rV-B,  subparts  1  and  2,  and  the  status 
of  each  eligible  Indian  Tribe  regarding 
title  IV-B.  subpart  1. 

Comment:  One  commenter  suggested 
that  we  call  for  an  inclusive  planning 
process  by  requiring  that  those  involved 
in  the  ongoing  consultation  and 
coordiilation  process  be  involved  in 
annual  reviews  of  a  State's  activities  and 
that  the  Annual  Progress  and  Services 
Report  specify  any  revisions  necessary 
in  goals,  objectives,  services  or  program 
design  to  reflect  changed  circumstances. 

Response:  We  believe  both 
recommendations  are  addressed  in 
paragraph  (a)  of  this  section. 

Comment:  One  commenter  asked  that 
we  delete  "review"  from  "Annual 
progress  reviews  and  services  report" 
for  consistency  with  other  references. 

Response:  We  agree  and  have  revised 
the  wording  of  the  section  title 
accordingly. 

Comment:  Several  commenters 
suggested  that  we  include  a  requirement 
that  the  annual  progress  report  explain 
what  progress  the  State  has  made 
toward  service  coordination.  Another 
commenter  asked  that  the  armual 
progress  review  and  services  report  be 
required  to  identify  specific 
accomplishments  based  on  empirical 
data  rather  than  personal  and 
professional  judgment  and 
recommended  deleting  the  "e.g."  which 
implies  that  provided  outcomes  for 
children  and  families  is  merely  an 
example  of  a  goal  or  objective. 


Response:  We  agree  with  these 
comisenters  and  we  believe  that 
paragraph  (a)(1)  addresses  the  need  for 
a  requirement  on  the  progress  States  and 
Indian  Tribes  have  made  toward  service 
coordination  for  children  and  families 
and  therefore  have  not  made  any 
changes.  We  have  also  revised  the 
paragraph  by  deleting  the  "e.g." 

Section  1357.20    Child  Abuse  and 
Neglect  Programs 

This  section  clarifies  the  titles  and 
relevant  citations  of  the  Child  Abuse 
and  Neglect  Program. 

No  comments  were  received  on  this 
section. 

Section  1357.30     SUte  Fiscal 
Requirements  (Title  IV-B,  Subpart  1, 
Child  Welftire  Services) 

In  order  to  bring  title  IV-B.  subpart  1 
onto  the  same  schedule  as  that  provided 
for  subpart  2.  existing  rules  which  have 
proven  to  be  unnecessarily  confusing  to 
and  burdensome  on  States,  have  been 
adjusted.  We  have  deleted  the 
requirement  for  an  obligation  period 
and  require  instead  that  subpart  1  funds 
must  be  expended  (liquidated)  by 
September  30  of  the  fiscal  year 
following  the  fiscal  year  in  which  the 
funds  were  awarded.  This  will  mean  an 
identical  expenditure  period  for  funds 
under  title  IV-B,  subparts  1  and  2,  and 
the  independent  living  program.  As 
indicated  previously,  a  conforming 
amendment  was  made  in  45  CFR 
1355.30  to  clarify  that  45  CFR  part  95. 
subpart  A,  is  not  applicable  to  title 
IV-B  programs. 

In  response  to  comments,  a  change 
was  made  In  §  1357.30(e),  §  1357.32(d), 
§  1357.40(d),  and  §  1357.42(g).  We  have 
decided  to  allow  the  use  of  non-public 
third-party  cash,  donations  and  in-kind    ' 
contributions,  in  accordance  with  45 
CFR  92.24  (see  the  discussion  of  in-kind 
in  Part  II  of  this  preamble). 

A  technical  deletion  has  been  made  to 
paragraph  (a)  reflecting  a  statutory 
change  discontinuing  the  transfer  of  title 
IV-E  foster  care  funds  to  title  IV-B  child 
welfare  services  (Pub.  L.  103-432). 

Comment:  One  commenter  was 
concerned  that  it  will  be  problematic  to 
obligate  and  liquidate  funds  in  the  time 
limit  if  subpart  1  is  fully  funded. 

Response:  Once  the  States  and  Indian 
Tribes  submit  their  applications  for 
subparts  1  and  2  funds  by  June  30  there 
will  be  a  full  two  years  to  spend  the 
money. 

Comment:  One  commenter  asked  if 
States  will  have  to  submit  an 
application  for  funds  for  reallotment  or 
whether  the  Commissioner  will  reallot 
any  available  funds  independently  on 
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the  basis  of  the  amount  originally 
raouested  in  the  annual  bucket  request. 

Response:  Since  requests  tor 
reallotment  are  rare  we  will  not  be 
changing  the  rule  on  the  process  for 
reallotment.  If  funds  become  available 
for  reallotment  States  will  be  notified 
and  provided  with  instructions  to  apply 
for  those  fimds. 

Section  1357.32    State  Fiscal 
Requirements  (Title  IV-B,  Subpart  2, 
Family  Preservation  and  Family 
Support  Services) 

In  this  section,  we  have  defined 
administrative  costs  as  those  costs 
associated  vrith  auxiliary  fimctions  to 
support  development  and 
implementation  of  the  Child  and  Family 
Services  Plan  and  Annual  Progress  and 
Services  Report  (e.g..  procurement, 
payroll,  personnel  functions, 
management,  maintenance,  operation  of 
space  and  property,  data  processitig  and 
computer  services,  accounting, 
budgeting,  auditing,  and  indirect  costs.) 

We  have  also  added  a  clarification 
that  costs  directly  associated  with 
implementing  the  CFSP  are  not 
considered  administrative  costs  (e.g.; 
delivery  of  services,  planning, 
consultation,  coordination,  training, 
quality  assurance  measures,  data 
collection,  evaluation,  and  supervision) 
and  are  considered  program  costs. 

Comment:  One  commenter  asked  that 
in  paragraph  (d)(2),  a  definition  of  the 
term  "donated  funds"  be  provided. 
Another  commenter  recommended  that 
the  terminology.  Federal.  State,  and 
local  and  private  funds  be  used  rather 
than  Federal.  State,  local,  and  donated. 
This  commenter  went  on  to  suggest  that 
when  referring  to  cash  versus  non  cash, 
that  the  term  cash  alone  be  used.  The 
term  donated  can  apply  to  cash  or  in- 
kind  but  should  be  used  in  referring  to 
contributions  from  third  parties  which 
are  not  the  Family  Preservation  and 
Family  Support  grantee.  The  commenter 
suggested  that  the  definition  for  cash 
and  in-kind  should  be  that  found  in  45 
CFR  92.3  for  cash  contributions  and 
third-party  in-kind  contributions. 

Response:  We  are  not  providing  a 
definition,  per  se,  of  "donated  fimds"  in 
this  rule  but  in  response  to  this 
comment  we  clarify  that  the  non- 
Federal  match  may  be  donated  funds 
and  may  be  in  kind  contributions.  In 
addition  to  the  cite  to  45  CFR  92.3 
provided  by  the  commenter  we  would 
also  refer  readers  to  45  CFR  92.24  as  an 
additional  reference  on  matching  and 
cost  sharing. 

Comment:  Two  commenters  stated 
that  they  had  been  given  guidance  that 
existing  State  general  revenue 
expenditures  for  family  preservation 


and  family  support  could  be  used  to 
meet  the  match  requirement  for  service 
expansion  but  were  concerned  that  the 
rule  was  not  clear  on  whether  this  is.  in 
fact,  permissible. 

Response:  Existing  State  general 
revenue  expenditures  can  only  be  used 
as  match  if  they  are  newly  devoted  to 
family  preservation  and  fomily  support 
purposes. 

uamment:  Several  commenters 
recommended  that  non-Federal  funds  to 
meet  the  non-aupplantation  requirement 
be  defined  as  State  only,  not  local, 
public  funds  because  of  State  difficulty 
in  determining  and  collecting  fiscal 
information  fr^m  all  local  pi^lic 
agencies  providing  family  preservation 
and  family  support  services. 

Response:  We  agree  and  have  revised 
the  language  in  paragraph  (f)  by  deleting 
the  reference  to  local  public  funds  and 
have  defined  "non-Federal  fimds"  as 
State  fimds. 

Comment:  One  commenter  suggested 
that  at  the  State  level,  an  agency  other 
than  the  IV-B  agency  should  be  treated 
the  same  as  local  public  entities  with 
respect  to  maintenance  of  efibrt 
requirements  to  assure  separate  records 
are  kept  that  non-supplantation  has  not 
occurred. 

Response:  While  We  are  not 
addressing  the  issue  expliciUy  in  this 
rule.  States  have  the  authority  to  require 
assurances  of  their  subredpients. 

Comment:  (tee  commenter  voiced 
concern  that  the  non-supplantation 
requirements  are  vague  and  largely 
unenforceable,  since  identification  of 
FY  1992  costs  in  many  cases  will  be 
infeasible  as  such  costs  were  buried  in 
titles  IV-B.  subpart  1;  XX;  IV-A  EA; 
IV-A  (administration)  and  State  general 
revenue  costs  centers.  The  commenter 
recommended  that  State  non- 
supplantation  should  be  limited  to  an 
"assurance"  and  that  definitive 
instructions  should  be  developed  as  to 
what  should  be  reported  for  the  Hnnnal 
reporting  remiirement 

Response:  while  non-supplantation  is 
an  assurance,  back-up  doctunentation 
mtist  still  be  maintained  at  the  State 
level  for  auditing  purposes. 

Comment:  Several  comments  were 
received  regarding  the  10  percent 
limitation  on  adndnistrative  costs. 

One  commenter  suggested  the  limit  be 
applied  only  to  the  title  IV-B/IV-E 
agency  and  not  the  direct  service 
provider,  otherwise  the  policy  may  have 
the  unintended  consequence  of 
prohibiting  small,  conummity-based 
agencies  from  participating  in  the 
initiative. 

Another  commenter  asked  that  the 
limitation  on  administrative  costs  be 
increased  to  15  percent. 


Several  commenters  were  concerned 
that  the  definition  of  administrative 
costs  is  imworkable  since  it  goes  beyond 
existing  cost  allocation  procedures. 
Concern  was  voiced  that  to  separate 
costs  as  suggested  would  be  very  time 
consuming,  and  inclusion  of  the  general 
category  of  management  in  (ii)  will 
mean  that  large  portions  of  the  cost  of 
carrying  out  any  such  program  will  be 
ineligible  for  Federal  funds.  It  was 
suggested  that  management  be  deleted 
htm  the  list  and  a  general  definition  of 
administrative  expenditures  based  on 
existing  cost  allocation  procedures  be 
used. 

Another  commenter  recommended 
that  administrative  costs  be  defined  as 
indirect  and  other  non-program  support, 
as  allocable  in  accordance  with  the 
agency  approved  cost  allocation  plan. 

Response:  The  10  percent 
administrative  cost  limitation  is  found 
in  the  statute  at  §  432(a)(4)  and  cannot 
be  modified.  In  response  to  comments 
the  10  percent  administrative  cost 
limitation  in  paragraph  (h)  will  be 
applied  only  to  the  Fedoal  share  of 
funds. 

We  believe  the  definition  of 
administrative  costs  is  consistent  with 
existing  regidations  and  procedures, 
including  tiiose  governing  agency 
approved  cost  allocation  plans,  and 
provides  States  increased  flexibility. 

We  would  also  like  to  clarify  that 
"administrative  cost"  and  "program 
cost"  are  program  relative  terms  which 
describe  how  costs  relate  to  specific 
program  activities.  The  definition  of  an 
administrative  or  programmatic  cost 
will  vary  according  to  the  nature  of  an 
individual  program.  "Indirect  costs" 
and  "direct  costs"  are  general 
accounting  terms  whidi  describe  how 
costs  are  allocated  to  a  program  or 
activity  budget.  Program  costs  are  costs 
of  major  functions  such  as  delivery  of 
services  incurred  in  connection  with 
developing  and  implementing  the  CFSP. 

Comment:  One  commenter  suggested 
that  States  be  required  to  provide  an 
explanation  of  how  they  will  transfer 
administrative  resources  to 
communities. 

Response:  The  distribution  of 
administrative  resources  is  undertaken 
at  the  discretion  of  the  individual  State 
and  we  are  not  making  any  changes  to 
the  rule  to  require  an  explanation  of 
how  these  resources  are  transferred  to 
communities. 

Comment:  Two  commenters  asked 
that  a  definition  of  subrecipient  be 
included  in  the  final  rule. 

Response:  A  definition  of  subrecipient 
has  not  been  added  to  this  rule. 
"Subrecipient,"  as  used  in  this  final 
rule,  refers  to  a  legal  entity  to  which 
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funds  have  been  awarded  by  a  State  or 
Tribal  grantee.  The  term  is  intended  to 
reflect  the  various  kinds  of  funding 
relationships  (e.g.,  grants,  contracts, 
interagency  agreements,  etc)  which 
may  exist  between  States/Indian  Tribes 
and  the  agencies  and  organizations  they 
fund. 

Section  1357.40     Direct  Payments  to 
Indian  Tribal  Organizations  (Title  IV-B. 
Subpart  1 .  Child  Welfare  Services) 

Previously,  Indian  Tribes  could 
submit  their  title  IV-B  (subpart  1,  child 
welfare  services)  plan  at  one,  two,  or 
three  y^ar  intervals  with  aimual 
updates.  We  believe  a  five-year  plan 
will  not  only  reduce  administrative 
burden  but  will  enable  the  Indian  Tribe 
to  deliver  services  in  the  context  of  a 
plan  that  includes  both  short-term 
objectives  and  long-term  goals, 
supported  by  consultation  and 
coordination  activities,  leading  to  more 
coordinated  and  effective  services. 

As  previously  stated  in  section 
1357. 15(q).  section  427  of  the  Act  was 
repealed  by  Pub.  L.  103-432.  effective 
October  1,  1996.  The  protections 
formerly  embodied  in  section  427  are 
now  incorporated  in  section  422(b)(9)  as 
title  IV-B  Plan  requirements. 
Department  policy  has  been  and 
continues  to  be  that  the  State,  as 
required  by  statute,  is  responsible  for 
providing  these  protections  to  all 
children,  including  Indian  children. 

Tribes  that  wish  to  receive  direct 
funding  under  title  IV-B.  in  accordance 
with  section  428  of  the  Act.  are  not 
required  under  current  law  or 
regulations  to  provide  the  protections 
that  were  specified  previously  in  section 
427  to  receive  direct  funding.  The 
provision  of  those  protections  is  the 
legal  responsibility  of  the  State. 
However,  a  Tribe,  by  arrangement  with 
the  State,  may  choose  to  provide  those 
protections  itself.  As  set  forth  in  the 
final  regulation,  a  Tribe  that  wishes  to 
receive  direct  funding  under  title  IV-B. 
subpart  1,  must  include  m  its  Plan  a 
discussion  of  the  arrangements  that 
have  been  made  with  the  State  for  the 
protection  nf  children  in  accordance 
with  section  422(b)(9).  h  is  expected 
that  the  States  will  take  the  initiative  to 
contact  all  Tribes,  if  they  have  not  done 
so  already,  for  the  purpose  of  ensuring 
that  the  422(b)(9)  protections  are 
provided  to  Indian  children 

The  NPRM,  which  was  drafted  prior 
to  enactment  of  the  Social  5>ecurity 
Amendments  of  1994.  referred  to  the 
setrtion  422  provisions  in  their  entirety 
as  a  basis  for  direct  hinding  of  Tnbes, 
now  that  the  former  section  427 
protections  have  been  incorporated  in 
section  422(b)(y),  this  is  no  longer 


accurate.  Accordingly,  the  final  rule  has 
been  corrected  to  make  clear  that,  as  is 
the  case  under  the  current  regulation. 
Tribes  are  not  required  to  provide  the 
protections  in  section  422(b)(9)  as  a 
condition  of  receiving  direct  funding. 

Comment:  One  commenter  asked  that 
the  funding  of  Tribal  consortia,  which 
may  serve  more  than  one  Tribe,  be 
considered  for  funding. 

Response:  The  NPRM  sanctioned  the 
eligibility  of  consortia.  In  order  to  make 
this  point  clearer,  the  language  in 
§  1357.40  (a)  and  (b)  has  been  modified. 

Comment:  Several  respondents 
addressed  either  the  content  or  duration 
of  the  plans  to  be  submitted  by  Indian 
Tribal  Organizations. 

One  respondent  wanted  to  make  sure 
the  Indian  Tribe  would  say  in  its  plan 
how  its  title  IV-B.  subpart  1.  money 
would  be  used. 

Another  commenter  stated  that  a  five- 
year  plan  was  preferable  to  a  plan  of 
one.  two  or  three  years. 

Response:  The  CFSP  and  the  CFS-101 
submitted  by  Indian  Tribes  will  detail 
how  title  IV-B  funds  will  be  spent. 
There  is  a  statutory  basis  for  requiring 
five-year  plans. 

Comment:  One  commenter  requested 
substituting  the  phrase  "federally 
recognized  Indian  Tribe"  for  "Indian 
Tribal  Organization"  to  avoid  any 
confusion  or  misinterpretation. 

Response:  There  will  be  no  change  in 
language  because  the  respondent's 
request  fails  to  consider  a  major 
distinction  between  "Federally 
recognized  Indian  Tribe"  and  "Indian 
Tribal  Organization"  (ITO)  in  relation  to 
title  rV-B.  subpart  1.  Prevailing  statute 
and  regulations  grant  Federally 
recognized  Indian  Tribes  the  authority 
to  delegate  authority  to  an  ITO  for 
purposes  of  securing  title  FV-B.  subpart 
1  funds.  Therefore,  it  is  conceivable  that 
an  Indian  Tribe  could  have  been  given 
authority  by  a  Federally  recognized 
Indian  Tribe  to  obtain  title  IV-B. 
subpart  1  funds.  Use  of  the  term 
"Federally  recognized  Indian  Tribe"  is 
too  restrictive  because  it  eliminates 
potential  recipients  of  the  title  FV-B. 
subpart  1  funds. 

Section  1357.50     Direct  Payments  to 
Indian  Tribal  Organizations  (Title  FV-B, 
Subpart  2,  Family  Preservation  and 
Family  Support  Services) 

We  have  made  several  changes  in  this 
section  in  response  to  comments,  even 
though  most  comments  were 
supportive.  Changes  have  been  made  in 
the  portions  of  this  section  dealing  with 
(d)  eligibility,  (f)  exemptions,  and  (g) 
matching 

In  terms  of  eligibility,  as  described  in 
Part  II  of  this  preamble,  additional 


Indian  Tribes  eligible  for  title  IV-B. 
subpart  2  funding  in  FY  1996  and 
thereafter  have  been  given  in  (d)(3].  (4). 
and  (5)  a  timefirame  within  which  a  five- 
year  CFSP  must  be  submitted  that  meets 
all  of  the  criteria  in  §1357.15.  Also  in 
§  1357.50(d)(5)(iil)  Indian  Tribes  have 
been  given  the  option  of  conducting 
planning  activities  or  providing  services 
during  the  first  year  in  which  the  Indian 
Tribe  receives  title  FV-B,  subpart  2 
funds. 

In  order  to  identify  "the  most  current 
and  reliable  information  available," 
required  by  statute  in  the  selection  of 
eligible  Indian  Tribes,  we  looked  at  the 
various  sources  of  data  available  on  the 
number  of  children  in  each  Tribe, 
including  children  in  the  Alaska 
Regional  Corporations,  to  determine  the 
data  set  most  reliable  and  valid.  We 
concluded  that  the*  Census  Bureau 
data — rather  than  Tribal  documentation 
or  BLA  labor  force  statistics — is  the  best 
source.  Census  data  is  more  uniform, 
objective,  and  based  on  sample  design 
and  the  use  of  scientific  methodology. 
In  addition,  the  Census  Bureau  data 
defines  "child"  as  a  person  from  birth 
to  age  20  while  the  BIA  data  defines  a 
child  as  a  person  fit)m  birth  to  age  16. 
The  Census  Bureau  also  has  data  on 
child  {>opulation  in  all  Alaska  Regional 
Corporations  while  the  BLA  has  tlata  on 
only  two  Regional  Corporations. 

Comment:  One  commenter  supported 
the  exemption  of  certain  statutory 
requirements  for  Indian  Tribes. 

Response:  The  statute  grants  the 
Secretary  exemption  authority  for 
Indian  Tribes  from  any  inappropriate 
requirements.  We  have  provided  three 
exemptions  of  statutory  requirements  in 
§  1357.50(f).  They  are:  (1)  10% 
limitation  on  adininistrative  costs:  (2) 
the  non-supplantation  requirement;  and 
(3)  the  requirement  that  a  significant 
portion  of  funds  must  be  used  for  family 
preservation  and  family  support.  Indian 
Tribes  can  make  formal  requests  to  ACF 
for  exemptions  of  any  other 
requirements. 

Comment:  Two  respondents  dealt 
with  the  match  issue. 

One  commenter  supported  in-kind 
match  for  eligible  Indian  Tri6es. 

One  respondent  believed  there  should 
be  no  matching  requirement  for  Indian 
Tribes. 

Response:  In  §  1357.50(g)  it  is  made 
clear  that  non-public  third  party  in-kind 
contributions  can  be  used  toward  the 
non-Federal  share.  The  rules  governing 
match  have  been  designed  in  such  a 
way  that  all  eligible  Indian  Tribes 
should  have  no  problem  meeting  the 
match  requirements. 

Comment:  One  commenter  raised 
concern  that  the  requirement  to  expend 
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all  funds  by  September  30  of  the 
following  fiscal  year  is  not  needed  and 
is  inconsistent  with  the  Indian  Self- 
Determination  Act. 

Response:  The  Indian  Self- 
Detennination  Act  applies  only  to 
programs  funded  under  that  Act.  We 
must  adhere  to  the  Social  Sectuity  Act, 
section  434,  in  this  case,  which  requires 
that  all  funds  be  expeuc^  by  the  close 
of  the  fiscal  year  following  that  in  which 
funds  were  awarded. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  enstue  that 
they  are  consistent  %vitfa  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  final 
rulemaking  implements  statutory 
authority  for  a  broad  consultation  and 
coordination  process  leading  to  the 
development  of  five-year  child  and 
Seanily  SMvices  plan. 

The  Executive  Order  also  encotirages 
agencies,  as  apjKopriate,  to  provide  die 
public  with  meaningful  participation  in 
the  regulatory  process.  As  described 
earlier  in  the  preamble,  ACF  held  focus 
group  discussions  with  State,  local,  and 
Tribal  officials,  and  a  broad  range  of 
private  nonprofit  agencies, 
organizations,  practitioners,  researchers, 
parents,  and  others  to  obtain  their  views 
on  planning  and  implementation  issues 
for  this  new  title  FV-B  program. 

The  input  received  during  the 
constiltation  process  on  the  new  Family 
Preservation  and  Family  Support 
Program  was  reflected  in  the  NPRM. 
The  vast  majority  of  comments  were 
extremely  supportive  of  the  NPRM — the 
flexibility  provided  to  State  and  local 
agencies,  the  emphasis  on  collaboration 
and  coordination  in  order  to  bring  about 
improved  outcomes  for  children  and 
famihes,  and  the  focus  group  process 
employed  in  the  NPRM's  developm«it. 
Commenters  particularly  supported  the 
rule's  joint  planning  and  consultation 
process  and  the  emphasis  on  a  vision 
and  principles  of  child  and  family 
services  leading  to  more  responsive, 
proactive  systems  of  care.  We  believe 
that  this  rule  reflects,  to  a  considerable 
degree,  the  recommendations  of  the 
focus  group  participants  and  the 
comments  received  in  response  to  the 
NPRM. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  Small  entities  are 


defined  in  the  Act  to  include  small 
businesses,  small  non-profit 
organizations,  and  smdl  governmental 
entities.  This  rule  will  a^ct  only  States 
and  certain  Indian  Tribes,  Therefore,  the 
Secretary  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  activities  which  are  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
Under  the  Paperworic  Reduction  Act  of 
1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
niunber.  We  will  be  seeking  comment 
fitim  the  public  on  these  information 
collection  activities  in  a  separate 
Federal  Register  notice  in  the  near 
future. 

ListofSul^ects 

45  CFR  Part  1355 

Adoption  and  foster  care;  Child  ^use 
and  neglect;  Child  and  family  services; 
Child  welfare  services;  Data  collection; 
Definitions — Grant  I^Y)grams  social 
programs;  Family  preservation  and 
family  support  services. 

45  CFR  Part  1356 

Adoption  and  foster  care; 
Administrative  costs;  Child  and  family 
services;  Child  welfare  services;  Fiscal 
requirements  (title  FV-E);  Grant 
Programs — Social  programs; 
Independent  living  program;  statewide 
information  systems. 

45  CFR  Part  1357 

Adoption  and  foster  care;  Child  abuse 
and  ne^ect;  Child  and  family  services; 
Child  welfare  services;  Family 
preservation  and  family  support 
services;  Independent  living  program. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.556 — Family  Preservation 
and  Support  Services;  No  93.645— Child 
Welfare  Services — State  Grants;  No.  93.669— 
Qiild  Abuse  and  Neglect — State  Grants;  and 
No.  93-674 — ^Independent  Living) 

Dated:  March  22, 1996. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  July  30, 1996. 
Donna  E.  Shalala. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Chapter  Xm  is 
amended  as  follows: 

1.  Subchapter  G  is  amended  by 
revising  the  heading  to  read  as  follows: 


SUBCHAPTER  G-THE  AOMMMTIUTION 
ON  CMLOREN.  YOUTH  AND  FAMUES. 
FOSTER  CARE  MAINTENANCE  PAYMENTS, 
ADOPTION  ASSISTANCE,  AND  CHNJ)  AND 
FAMILY  SERVICES 

PART  1355— GENERAL 

2.  The  authority  citation  for  part  1355 
continues  to  read  as  follows: 

Audiority:  42  U.S.C  620  et  saq.,  42  U.S.C 
670  et  seq.  and  42  U.S.C  1301  and  1302. 

3.  Section  1355.10  is  revised  to  read 
as  follows: 


f13SS.10 

Unless  otherwise  specified,  part  1355 
applies  to  States  and  Indian  Tribes  and 
contains  general  requirements  for 
Federal  financial  participation  under 
titles  IV-B  and  IV-E  of  the  Social 
Sectuity  Act. 

4.  Section  1355.20(a)  is  amended  by 
revising  foiu  definitions  and  by  adding 
one  definition  to  read  as  follows: 

f1355^    OeflnttkMis. 

(a)  •  *  • 

ACyF  means  the  Administration  on 
Children,  Youth  and  Families, 
Administration  for  Children  and 
Families  (ACF),  U.  S.  Department  of 
Health  and  Human  Services. 

•  •        •        •        • 

Conunissioner  means  the 
Commissioner  on  Children,  Youth  and 
Families,  Administration  for  Children 
and  Families,  U.S.  Department  of  Health 
and  Himian  Services. 

•  •        •        •        * 

Independent  Living  Program  (RP) 
means  the  programs  and  activities 
established  and  implemented  by  the 
State  to  assist  youth,  as  defined  in 
section  477(a)(2)  of  the  Act.  to  prepare 
to  live  independently  upon  leaving 
foster  care.  Programs  and  activities  that 
may  be  provided  are  found  in  section 
477(d)  of  the  Act. 

State  means,  for  tide  IV-B,  the  50 
States,  the  IXstrict  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Vii^gin  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  and 
American  Samoa.  For  title  IV^,  the 
term  "State"  means  the  50  States  and' 
the  District  of  Columbia. 

State  agency  means  the  State  agency 
administering  or  supervising  the 
administration  of  the  title  IV-B  and  tide 
IV-E  State  pkns  and  the  tide  XX  social 
services  block  grant  program.  An 
exception  to  this  requirement  is 
permitted  by  section  103(d)  of  the 
Adoption  Assistance  and  Child  Welfare 
Act  of  1980  (Pub.  L.  96-272).  Section 
103(d)  provides  that,  if  on  Eiecember  1, 
1974,  the  title  IV-B  program  (in  a  State 
or  local  agency)  and  the  social  services 
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program  under  section  402(a)(3)  of  the 

Act  (the  predecessor  program  to  title 

XX)  were  administered  by  separate 

agencies,  that  separate  administration  of 

the  programs  could  continue  at  State 

option. 

•         •         •         •         • 

5.  Section  1355.21(c)  is  revised  to 
read  as  follows: 

f  1356^1    State  plan  raqulrwnanta  tor  tttlaa 
IV-B  and  IV-E. 

»         *         •         >         • 

(c)  The  State  agency  and  the  Indian 
Tribe  must  make  available  for  public 
review  and  inspection  the  Child  and 
Family  Services  Plan  (CFSP)  and  the 
Annual  Progress  and  Services  Reports. 
(See  45  CFR  1357.15  and  1357.16.)  The 
State  agency  also  must  make  available 
for  public  review  and  inspection  the 
title  IV-E  State  Plan. 

6.  A  new  section  1355.25  is  added  to 
read  as  follows: 

11355.25    PrtnciptM  of  child  and  family 
sarvlcas. 

The  following  principles,  most  often 
identified  by  practitioners  and  others  as 
helping  to  assure  effective  services  for 
children,  youth,  and  families,  should 
guide  the  States  and  Indian  Tribes  in 
developing,  operating,  and  improving 
the  continuum  of  child  and  family 
services. 

(a)  The  safety  and  well-being  of 
children  and  of  all  family  members  is 
paramount.  When  safety  can  be  assured, 
strengthening  and  preserving  families  is 
seen  as  the  best  way  to  promote  the 
healthy  development  of  children.  One 
important  way  to  keep  children  safe  is 
to  stop  violence  in  the  family  including 
violence  against  their  mothers 

(b)  Services  are  focused  on  the  family 
as  a  whole;  service  providers  work  with 
families  as  partners  in  identifying  and 
meeting  individual  and  family  needs: 
family  strengths  are  identified, 
enhanced,  respected,  and  mobilized  to 
help  families  solve  the  problems  which 
compromise  their  functioning  and  well- 
being 

(c)  Services  promote  the  healthy 
development  of  children  and  youth, 
promote  permanency  for  all  childien 
and  help  prepare  youth  emancipating 
from  the  foster  care  system  for  self- 
sufficiency  and  independent  living. 

(d)  Services  may  focus  on  prevention, 
protection,  or  other  short  or  long-term 
interventions  to  meet  the  needs  of  the 
family  and  the  best  interests  and  need 
of  the  individual(s)  who  may  be  placed 
in  out-of-home  care. 

(e)  Services  are  timely,  flexible, 
coordinated,  and  accessible  to  families 
and  individuals,  principally  delivered 
in  the  home  or  the  community,  and  are 


delivered  in  a  manner  that  is  respectful 
of  and  builds  on  the  strengths  of  the 
community  and  cultural  groups. 

(f)  Services  are  organized  as  a 
continuum,  designed  to  achieve 
measurable  outcomes,  and  are  linked  to 
a  wide  variety  of  supports  and  services 
which  can  be  crucial  to  meeting 
families'  and  children's  needs,  for 
example,  housing,  substance  abuse 
treatment,  mental  health,  health, 
education,  job  training,  child  care,  and 
informal  support  networks. 

(g}  Most  oiild  and  fi&mily  Arvices  are 
community-based.  Involve  community 
organizations,  parents  and  residents  in 
their  design  and  delivery,  and  are 
accountable  to  the  community  and  the 
client's  needs. 

(h)  Services  are  intensive  enough  and 
of  sufficient  duration  to  keep  children 
safe  and  meet  family  needs.  The  actual 
level  of  intensity  and  length  of  time 
needed  to  ensure  safety  and  assist  the 
family  may  vary  greatly  between 
preventive  (family  support)  and  crisis 
intervention  services  (family 
preservation),  based  on  the  changing 
needs  of  children  and  families  at 
various  times  in  their  lives.  A  family  or 
an  individual  does  not  need  to  be  in 
crisis  in  order  to  receive  services. 

7.  Section  1355.30  is  revised  to  read 
as  follows: 

f  1355.30    Ottter  appllcaMe  ragulaOona. 

Except  as  specified,  the  following 
regulations  are  appUcable  to  all 
programs  funded  under  titles  IV-B  and 
rV-E  of  the  Act. 

(a)  45  CFR  Part  16 — Procedures  of  the 
Departmental  Grant  Appeals  Board. 

(b)  45  CFR  Part  30— Claims 
Collection. 

(c)  45  CFR  Part  74— Administration  of 
Grants  (Applicable  only  to  title  IV-E 
foster  care  and  adoption  assistance, 
except  that:  (1)  Section  74.23  Cost 
Sharing  or  Matching,  and  (2)  section 
74.52  Financial  Reporting 
Requirements,  will  not  apply.) 

(d)  45  CFR  Part  76— Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

(e)  45  CFR  Part  80— 
Nondiscrimination  Under  Pro-ams 
Receiving  Federal  Assistance  Through 
the  Department  of  Health  and  Human 
Services  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964. 

(f)  45  CFR  Part  81— Practice  and 
Procedure  for  Hearings  Under  Part  80  of 
This  Title. 

(g)  45  CFR  Part  84— 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  Federal  Financial  Assistance. 


(h)  45  CFR  Part  91— 
Nondiscrimination  on  the  Basis  of  Age 
in  HHS  Programs  or  Activities  Receiving 
Federal  Financial  Assistance. 

(i)  45  CFR  Part  92— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  (Applicable 
only  to  the  title  IV-B  programs  and  the 
Independent  Living  Program  under 
Section  477  of  the  Act). 

(j)  45  CFR  Part  93— New  Restrictions 
on  Lobbying. 

(k)  45  CFR  Part  95— General 
Administration — Grant  Programs 
(Public  Assistance  and  Medical 
Assistance).  (Applicable  to  title  IV-B 
and  title  IV-E  except  that, 
notwithstanding  45  CFR  95.1(a), 
Subpart  A,  Time  Limits  for  States  to  File 
Claims,  does  not  apply  to  title  IV-B 
(subparts  1  and  2^and  the  Independent 
Living  Program.) 

(1)  45  CFR  Part  97— Consolidation  of 
Grants  to  the  Insular  Areas.  (Applicable 
only  to  the  title  IV-B  programs). 

(m)  45  CFR  Part  100— 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  (Only 
one  section  is  applicable:  45  CFR 
100.12,  How  may  a  State  simplify, 
consolidate,  or  substitute  federally 
required  State  plans?). 

(n)  45  CFR  Part  201— Grants  to  States 
for  Public  Assistance  Programs.  Only 
the  following  sections  are  applicable: 

(1)  §  201.5— Grants.  (Applicable  to 
title  rV-E  foster  care  and  adoption 
assistance  only.) 

(2)  §  201.6 — Withholding  of  payment; 
reduction  of  Federal  ftnancial 
participation  in  the  costs  of  social 
services  and  training. 

(3)  §201.7— Judicial  review. 

(4)  §  201.15— Deferral  of  claims  for 
Federal  financial  participation. 
(Applicable  only  to  title  IV-E  foster  care 
and  adoption  assistance.) 

(5)  §  201.66 — Repayment  of  Federal 
funds  by  installments.  (Applicable  only 
to  title  IV-E  foster  care  and  adoption 
assistance.) 

(0)  45  CFR  Part  204.1— Submittal  of 
State  Plans  for  Governor's  Review. 

(p)  45  CFR  Part  205— General 
Administration — ^Public  Assistance 
Programs.  Only  the  following  sections 
are  applicable: 

(1)  §205.5 — Plan  amendments. 

(2)  §205.10— Hearings. 

(3)  §205.50— Safeguarding 
information  for  the  financial  assistance 
programs. 

(4)  §  205.100— Single  State  agency. 


Federal  Register  /  Vol.  61.  No.  223  /  Monday,  November  18.  1996  /  Rules  and  Regulations    SUSSS 


PART  1356— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-E 

8.  The  authority  citation  for  Part  1356 
continues  to  read  as  follows: 

AudMvity:  42  U.S.C.  620  et  seq.,  42  U.S.C 
670  et  seq.,  and  42  U.S.C.  1302. 

9.  Section  1356.10  is  revised  to  read 
as  follows: 

11360.10    Scope. 

This  part  applies  to  State  programs  for 
foster  care  maintenance  payments, 
adoption  assistance  payments,  related 
foster  care  and  adoption  administrative 
and  training  expenditures,  and  the 
independent  living  services  program 
under  title  IV^  of  the  Act. 

10.  Section  1356.80  is  added  to  part 
1356  to  read  as  follows: 

f  1358J0    Independent  Lhring  Program 
(ILP). 

(a)  Scope.  To  receive  payments  under 
section  477  of  the  Act,  the  State  agency 
must  meet  the  applicable  requirements 
of  sections  472,  474,  475,  and  477  of  the 
Act. 

(b)  Application  requirements.  Based 
on  section  477  of  the  Act,  each  State 
must  submit  an  annual  application  for 
funds  under  the  Independent  Living 
Program  (ILP). 

(c)  Allotments.  Payments  to  each  State 
will  be  made  in  accordance  with  section 
477(e)(1)  of  the  Act. 

(d)  Matching  funds.  (1)  States  are 
entitled  to  their  share  of  the  basic 
amount  of  $45  million  of  the  ILP 
appropriation  with  no  requirement  for 
matching  funds. 

(2)  States  are  required  to  match  doUar- 
for-dollar  any  of  the  funds  they  receive, 
through  additional  or  reallocated  funds, 
over  tbeir  share  of  the  $45  million  basic 
amount. 

(3)  The  State's  contribution  may  be  in 
cash,  donated  funds,  or  third-party  in- 
kind  contributions. 

(4)  Matching  contributions  must  be 
for  costs  otherwise  allowable  imder 
section  477  of  the  Act  (e.g.,  matching 
contributions  for  the  provision  of  room 
and  board  are  not  allowable.) 

(e)  Reallocation  of  funds.  Basic  funds 
and  additional  funds  not  requested  by  a 
State  will  be  available  for  reallocation  to 
other  States  under  the  provisions  of 
section  477(e)(2)  of  the  Act. 

(f)  Expenditure  of  funds.  Section 
477(f)(3)  of  the  Act  requires  that  funds 
must  be  expended  by  September  30  of 
the  fiscal  year  following  the  fiscal  year 
in  which  the  funds  were  awarded. 

(g)  Maintenance  of  effort.  Amounts 
payable  under  section  477  of  the  Act 
shall  supplement  and  not  replace: 

(1)  Title  IV-E  foster  care  funds 
available  for  maintenance  pa3rments  and 
administrative  and  training  costs;  and 


(2)  Any  other  State  funds  available  fbr 
independent  living  activities  and 
services. 

(b)  Prohibition.  HP  funds  may  not  be 
used  for  room  and  board  (section 
477(e)(3)  of  the  Act). 

PART  1357— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-fi 

11.  The  authority  citation  for  part 
1357  continues  to  read  as  follows: 

Authority:  42  U.S.C.  620  et  seq.,  42  U.S.C 
670  et  seq.,  and  42  U.S.C.  1302. 

12.  Section  1357.10  is  revised  to  read 
as  follows: 

f  1357.10    Scope  and  deflnittons. 

(a)  Scope.  This  part  applies  to  State 
and  Indian  Tribal  pipgrams  for  child 
welfare  services  under  subpart  1,  and 
family  preservation  and  family  support 
services  under  subpart  2  of  title  FV-B  of 
the  Act. 

(b)  Eligibility.  Child  and  family 
services  under  title  IV-B,  subparts  1  and 
2,  must  be  available  on  the  basis  of  need 
for  services  and  must  not  be  denied  on 
the  basis  of  income  or  length  of 
residence  in  the  State  or  within  the 
Indian  Tribe's  jurisdiction. 

(c)  Definitions. 

Child  and  Family  Services  Plan 
(CFSP)  means  the  document,  developed 
through  joint  plaiming,  which  describes 
the  publicly-funded  State  child  and 
family  services  continuiun  (family 
support  and  family  preservation 
services;  child  welfare  services, 
including  child  abuse  and  neglect 
prevention,  intervention,  and  treatment 
services;  services  to  support 
reunification,  adoption,  kinship  care, 
foster  care,  independent  living,  or  other 
permanent  living  arrangements).  For 
Indian  Tribes,  the  document  describes 
the  child  welfare  and/or  family 
preservation  and  support  services  to  be 
provided  by  the  Indian  Tribe;  includes 
goals  and  objectives  both  for  improved 
outcomes  for  the  safety,  permanency 
and  well-being  of  children  and  families 
and  for  service  delivery  system  reform; 
specifies  the  services  and  other 
implementation  activities  that  will  be 
undertaken  to  carry  out  the  goals  and 
objectives;  and  includes  plans  for 
program  improvement  and  allocation  of 
resources. 

Child  welfare  services  means  public 
social  services  directed  to  accomplish 
the  following  purposes: 

(1)  Protecting  and  promoting  the 
welfare  and  safety  of  all  children, 
including  individuals  with  disabilities; 
homeless,  dependent,  or  neglected 
children; 

(2)  Preventing  or  remedying,  or 
assisting  in  the  solution  of  problems 


which  may  result  in  the  neglect,  abuse, 
e]n>loitation-,  or  delinquency  of  diildrai; 

(3)  Preventing  the  unnecessary 
separation  of  children  from  their 
families  by  identifying  bmily  problems 
and  assisting  families  in  resolving  their 
problems  and  preventing  the  breakup  of 
the  family  where  the  prevention  of  child 
removal  is  desirable  and  possible; 

(4)  Restoring  to  their  families  children 
who  have  been  removed  and  may  be 
safely  rettimed,  by  the  provision  of 
services  to  the  child  and  the  family; 

(5)  Assuring  adequate  care  of  children 
away  from  their  homes,  in  cases  where 
the  child  cannot  be  rettuned  home  or 
cannot  be  placed  for  adoption;  and 

(6)  Placing  children  in  suitable 
adoptive  homes,  in  cases  where 
restoration  to  the  biological  family  is  not 
possible  or  appropriate. 

Children  refers  to  individuals  from 
birth  to  the  age  of  21  (or  such  age  of 
majority  as  provided  under  State  law) 
including  inbnts,  children,  youth, 
adolescents,  and  young  adults. 

Community-based  services  refers  to 
programs  delivered  in  accessible 
settings  in  the  commimity  and 
responsive  to  the  needs  of  the 
community  and  the  individuals  and 
families  residing  therein.  These  services 
may  be  provided  under  public  or  private 
nonprofit  auspices. 

Families  includes,  but  is  not  limited 
to,  biological,  adoptive,  foster,  and 
extended  families. 

Family  preservation  services  refers  to 
services  for  children  and  families 
designed  to  protect  children  from  harm 
and  help  families  (including  foster, 
adoptive,  and  extended  families)  at  risk 
or  in  crisis,  including — 

(1)  Preplacement  preventive  services 
programs,  such  as  intensive  family 
preservation  programs,  designed  to  help 
children  at  risk  of  foster  care  placement 
remain  with  their  families,  where 
possible; 

(2)  Service  programs  designed  to  help 
children,  where  appropriate,  return  to 
families  from  which  they  have  been 
removed;  or  be  placed  for  adoption, 
with  a  legal  guardian,  or,  if  adoption T)r 
legal  guardianship  is  determined  not  to 
be  appropriate  for  a  child,  in  some  other 
planned,  permanent  living  arrangement; 

(3)  Service  programs  designed  to 
provide  follow-up  care  to  families  to 
whom  a  child  has  been  returned  after  a 
foster  care  placement; 

(4)  Respite  care  of  children  to  provide 
temporary  relief  for  parents  and  other 
caregivers  (including  foster  parents); 

(5)  Services  designed  to  improve 
parenting  skills  (by  reinforcing  parents' 
confidence  in  their  strengths,  and 
helping  them  to  identify  where 
improvement  is  needed  and  to  obtain 
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assistance  in  improving  those  skills) 
with  respect  to  matters  such  as  child 
development,  family  budgeting,  coping 
with  stress,  health,  and  nutrition;  and 

(6)  Case  management  services 
designed  to  stabilize  families  in  crisis 
such  as  transportation,  assistance  with 
housing  and  utility  payments,  and 
access  to  adequate  health  care. 

Family  support  services  means 
community-based  services  to  promote 
the  well-being  of  children  and  families 
designed  to  increase  the  strength  and 
stability  of  families  (including  adoptive, 
foster,  and  extended  families),  to 
increase  parents'  confidence  ahd 
competence  in  their  parenting  abilities, 
to  afford  children  a  stable  and 
supportive  family  environment,  and 
otherwise  to  enhance  child 
development.  Family  support  services 
may  include: 

(1)  Services,  including  in-home  visits, 
parent  support  groups,  and  other 
programs  designed  to  improve  parenting 
skills  (by  reinforcing  parents' 
confidence  in  their  strengths,  and 
helping  them  to  identify  where 
improvement  is  needed  and  to  obtain 
assistance  in  improving  those  skills) 
with  respect  to  matters  such  as  child 
development,  family  budgeting,  coping 
with  stress,  health,  and  nutrition: 

(2)  Respite  care  of  children  to  provide 
temporary  relief  for  parents  and  other 
caregivers; 

(3)  Structured  activities  involving 
parents  and  children  to  strengthen  the 
parent-child  relationship; 

(4)  Drop-in  centers  to  afford  families 
opportunities  for  informal  interaction 
with  other  families  and  with  program 
staff; 

(5)  Transportation,  information  and 
referral  services  to  afford  families  access 
to  other  community  services,  including 
child  care,  health  care,  nutrition 
programs,  adult  education  literacy 
programs,  legal  services,  and  counseling 
and  mentoring  services;  and 

(6)  Early  developmental  screening  of 
children  to  assess  the  needs  of  such 
children,  and  assistance  to  families  in 
securing  specific  services  to  meet  these 
needs. 

Joint  planning  means  an  ongoing 
partnership  process  between  ACF  and 
the  State  and  between  ACF  and  an 
Indian  Tribe  in  the  development, 
review,  analysis,  and  refinement  and/or 
revision  of  the  State's  and  the  Indian 
Tribe's  child  and  family  services  plan. 
Joint  planning  involves  discussions, 
consultation,  and  negotiation  between 
ACF  and  the  State  or  Indian  Tribe  in  all 
areas  of  CFSF  creation  such  as.  but  not 
limited  to.  identifying  the  service  needs 
of  children,  youth,  and  families; 
selecting  the  unmet  service  needs  that 


will  be  addressed:  developing  goals  and 
objectives  that  will  result  in  improving 
outcomes  for  children  and  families: 
developing  a  plan  to  meet  the  matching 
requirements:  and  establishing  a  more 
comprehensive,  coordinated  and 
effective  child  and  family  services 
delivery  system.  The  expectation  of 
joint  planning  is  that  both  ACF  and  the 
State  or  Indian  Tribe  will  reach 
agreement  on  substantive  and 
procedural  matters  related  to  the  CFSP. 
13.  Section  1357.15  is  revised  to  read 
as  follows: 

11367.15    Comprehensive  chlM  and  family 
services  plan  rsqulremants. 

(a)  Scope.  (1)  The  CFSP  provides  an 
opportunity  to  lay  the  groundwprk  for  a 
system  of  coordinated,  integrated, 
culturally  relevant  family  focused 
services.  This  section  describes  the 
requirements  for  the  development, 
implementation  and  phase-in  of  the 
five-year  comprehensive  child  and 
family  services  plan  (CFSP).  The  State's 
CFSP  must  meet  the  requirements  of 
both  of  the  following  programs.  The 
Indian  Tribe's  CFSP  must  meet  the 
requirements  of  one  or  both  of  the 
following  programs  depending  on  the 
Tribe's  eligibility: 

(i)  Child  welfare  services  under  title 
rV-B.  subpart  1;  and 

(ii)  Family  preservation  and  family 
support  services  under  title  IV-B, 
subpart  2. 

(2)  For  States  only,  the  CFSP  also 
must  contain  information  on  the 
following  programs: 

(i)  The  independent  living  program 
under  title  IV-E.  section  477  of  the  Act; 
and 

(ii)  The  Child  Abuse  and  Neglect  State 
grant  program  (known  as  the  Basic  State 
Grant)  under  the  Child  Abuse 
Prevention  and  Treatment  Act  (CAPTA) 
(42  use.  5101  et.  seq.). 

(3)  States  must  meet  all  requirements 
of  this  section  except  those  that  apply 
only  to  Indian  Tribes.  Indian  Tribes 
must  meet  the  requirements  of  this 
section  only  as  specified. 

(4)  States  and  eligible  Indian  Tribes 
have  the  option  to  phase-in  the 
requirements  for  a  consolidated  CFSP. 
The  consolidated  CFSP  requirements 
must  be  in  place  by  June  30.  1997  and 
meet  the  requirements  of  45  CFR 
1357.16. 

(b)  Eligibility  for  funds.  (1)  In  order  to 
receive  funding  under  title  FV-B. 
subparts  1  and  2.  each  State  and  eligible 
Indian  Tribe  must  submit  and  have 
approved  a  consolidated,  five-year  Child 
and  Family  Services  Plan  (CFSP)  and  a 
CFS-101.  Budget  Request  and  Estimated 
Expenditure  Report  that  meets  the 
requirements  under  45  CFR  1357.16. 


(2)  States  and  Indian  Tribes  that  are 
consolidating  the  requirements  for  a 
CFSP  in  FY  1995.  in  accordance  with 

§  1357.15(a).  must  submit  the  CFSP  and 
a  CFS-101  for  FY  1995  and  1996  by 
June  30,  1995. 

(3)  States  and  eligible  Indian  Tribes 
choosing  to  phase-in  the  requirements 
for  a  consolidated  CFSP  in  FY  1996  and 
1997  must  submit  the  CFSP.  the  CFS- 
101  for  FY  1995  for  subpart  1  and  2,  and 
the  CFS-101  for  subpart  2  for  FY  1996 
by  June  30.  1995. 

(4)  The  CFSP  will  be  approved  only 
if  the  plan  was  developed  jointly  by 
ACF  and  the  State  (or  the  Indian  Tribe), 
and  only  after  broad  consultation  by  the 
State  (and  the  Indian  Tribe)  with  a  wide 
range  of  appropriate  public  and  non- 
profit private  agencies  and  community- 
based  organizations  with  experience  in 
administering  progreuns  of  services  for 
children  and  families  (including  family 
preservation  and  support  services). 

(5)  By  June  30.  1996.  each  grantee 
must  submit  and  have  approved  the  first 
Annual  Progress  and  Services  Report 
and  a  CFS  101  for  FY  1997  that  meets 
the  statutory  and  regulatory 
requirements  of  title  FV-B.  subparts  1 
and  2. 

(6)  The  Annual  Progress  and  Services 
Report  will  be  approved  if  it  was 
developed  jointly  by  ACF  and  the  State 
(or  the  Indian  Tribe)  and  if  it  meets  the 
requirements  of  45  CFR  1357.16. 

(7)  The  five-year  CFSP  for  FYs  1995- 
1999  may  be  submitted  in  the  format  of 
the  State's  or  the  Indian  Tribe's  choice 
and  must  be  submitted  no  later  than 
June  30.  1995.  to  the  appropriate  ACF 
Regional  Office. 

(c)  Assurances.  The  following 
assurances  will  remain  in  effect  on  an 
ongoing  basis  and  will  need  to  be  re- 
submitted only  if  a  significant  change  in 
the  State  or  the  Indian  Tribe's  program 
affects  an  assurance: 

(1)  The  State  or  Indian  Tribe  must 
assure  that  it  will  participate  in  any 
evaluations  the  Secretary  of  HHS  may 
require. 

(2)  The  State  or  Indian  Tribe  must 
assure  that  it  will  administer  the  CFSP 
in  accordance  with  methods  determined 
by  the  Secretary  to  be  proper  and 
efficient. 

(3)  The  State  or  Indian  Tribe  must 
assure  that  it  has  a  plan  for  the  training 
and  use  of  paid  paraprofessional  staff, 
with  particular  emphasis  on  the  full- 
time  or  part-time  employment  of  low- 
income  persons,  as.community  service 
aides;  and  a  plan  for  the  use  of  nonpaid 
or  partially  paid  volunteers  in  providing 
services  and  in  assisting  any  advisory 
committees  established  by  the  State  or 
Tribe. 
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(4)  The  State  or  Indian  Tribe  must 
asstire  that  standards  and  requirements 
imposed  with  respect  to  child  care 
imder  title  XX  shall  apply  with  respect 
to  day  care  services,  if  provided  under 
the  CrSP,  except  insofar  as  eligibility 
for  such  services  is  involved. 

(d)  The  child  and  family  services  plan 
(CFSP):  general.  The  State  and  the 
Indian  Tribe  must  base  the  development 
of  the  CFSP  on  a  planning  process  that 
includes: 

(1)  broad  involvement  and 
consultation  with  a  wide  range  of 
appropriate  public  and  non-profit 
private  agencies  and  community-based 
organizations,  parents,  including 
parents  who  are  involved  or  have 
experience  with  the  child  welfare 
system,  and  others; 

(2)  coordination  of  the  provision  of 
services  under  the  plan  with  other 
Federal  and  federally  assisted  programs 
serving  children  and  families,  including 
youth  and  adolescents;  and 

(3)  collection  of  existing  or  available 
information  to  help  determine 
vulnerable  or  at-risk  populations  or 
target  areas;  assess  service  needs  and 
resources;  identify  gaps  in  services; 
select  priorities  for  targeting  funding 
and  services;  formulate  goals  and 
objectives;  and  develop  opportimities 
for  bringing  about  more  effective  and 
accessible  services  for  children  and 
families. 

(e)  State  agency  administering  the 
programs.  (1)  The  State's  CFSP  must 
identify  the  name  of  the  State  agency 
that  will  administer  the  title  IV-B 
programs  imder  the  plan.  Except  as 
provided  by  statute,  the  same  agency  is 
required  to  administer  or  supervise  the 
administration  of  all  programs  under 
titles  IV-B  and  IV-E  of  the  Act  and  the 
social  services  block  grant  program 
under  title  XX  of  the  Act.  (See  the 
definition  of  "State  agency"  in  45  CFR 
1355.20.) 

(2)  The  CFSP  must  include  a 
description  of  the  organization  and 
function  of  the  State  agency  and 
organizational  charts  as  appropriate.  It 
also  must  identify  the  organizational 
unit(s)  within  the  State  agency 
responsible  for  the  operation  and 
administration  of  the  CFSP,  and  include 
a  description  of  the  unit's  organization 
and  function  and  a  copy  of  the 
organizational  chart(s). 

(f)  Indian  Tribal  organization 
administering  the  program(s).  (1)  The 
Indian  Tribe's  CFSP  must  provide  the 
name  of  the  Indian  Tribal  organization 
(ITO)  designated  to  administer  funds 
under  title  IV-B,  subpart  1,  child 
welfare  services  and/or  imder  subpart  2, 
family  preservation  and  family«upport 
services.  If  the  Indian  Tribe  receives 


funds  under  both  subparts,  the  same 
agency  or  organization  must  administer 
both  programs. 

(2)  The  Indian  Tribe's  CFSP  must 
include  a  description  of  the  organization 
and  function  of  the  office  responsible 
for  the  operation  and  administration  of 
the  CFSP,  an  orgiuiizational  chart  of  that 
office,  and  a  description  of  how  that 
office  relates  to  Tribal  and  other  offices 
operating  or  administering  services 
programs  within  the  Indian  Tribe's 
service  area  (e.g.,  Indian  Health 
Service.) 

(g)  Vision  Statement.  The  CFSP  must 
include  a  vision  statement  which 
articulates  the  grantee's  philosophy  in 
providing  child  and  family  services  and 
developing  or  improving  a  coordinated 
service  delivery  system.  The  vision 
.should  reflect  the  service  principles  at 
section  1355.25. 

(h)  Goals.  The  CFSP  must  specify  the 
goals,  based  on  the  vision  statement, 
that  will  be  accomplished  during  and  by 
the  end  of  the  five-year  period  of  the 
plan.  The  goals  must  be  expressed  in 
terms  of  improved  outcomes  for  and  the 
safety,  permanency  and  well-being  of 
children  and  families,  and  in  terms  of  a 
more  comprehensive,  coordinated,  and 
effective  child  and  family  service 
delivery  system. 

(i)  Objectives.  (1)  The  CFSP  must 
include  the  realistic,  specific, 
quantifiable  and  measurable  objectives 
that  will  be  imdertaken  to  achieve  each 
goal.  Each  objective  should  focus  on 
outcomes  for  children,  youth,  and/or 
their  families  or  on  elements  of  service 
delivery  (such  as  quality)  that  are  linked 
to  outcomes  in  important  ways.  Each 
objective  should  include  both  interim 
benchmarks  and  a  long-term  timetable, 
as  appropriate,  for  achieving  the 
objective. 

(2)  For  States  and  Indian  Tribes 
administering  the  title  IV-B,  subpart  1 
program,  the  CFSP  must  include 
objectives  to  make  progress  in  covering 
additional  political  subdivisions, 
reaching  additional  children  in  need  of 
services,  ex[  anding  and  strengthening 
the  range  of  existing  services,  and 
developing  new  types  of  services. 

(j)  Measures  of  progress.  The  CFSP 
must  describe  the  methods  to  be  used  in 
measuring  the  results, 
accomplishments,  and  annual  progress 
toward  meeting  the  goals  and  objectives, 
especially  the  outcomes  for  children, 
youth,  and  families.  Processes  and 
procedures  assuring  the  production  of 
valid  and  reUable  data  and  information 
must  be  specified.  The  data  and 
information  must  be  capable  of 
determining  whether  or  not  the  interim 
benchmarks  and  multiyear  timetable  for 


accomplishing  CFSP  goals  and 
objectives  are  being  met. 

(k)  Baseline  information.  (1)  For  FY 
1995.  the  State  and  the  Indian  Tribe 
must  base  the  development  of  the  CFSP 
vision,  goals,  objectives,  and  funding 
and  service  decisions  on  an  analysis  of 
available  baseline  information  and  any 
trends  over  time  on  indicators  in  the 
folloMdng  areas:  the  well-being  of 
children  and  families;  the  needs  of 
children  and  families;  the  nature,  scope, 
and  adequacy  of  existing  child  and 
family  and  related  social  services. 
Additional  and  updated  information  on 
service  needs  and  organizational 
capacities  must  be  obtained  throughout 
the  five-year  period  to  measure  progress 
in  accomplishing  the  goals  and 
objectives  cited  in  the  CFSP.  A 
description  of  how  this  process  will 
continue  to  be  carried  out  must  be 
included  in  the  CFSP,  and  any  revisions 
should  be  provided  in  the  Annual 
Proaess  and  Services  Report. 

(2)  The  State  must  collect  and  analyze 
State-wide  information  on  family 
preservation  and  family  support 
services  currently  available  to  families 
and  children,  including  the  nature  and 
scope  of  existing  public  and  privately 
funded  family  support  and  family 
preservation  services;  the  extent  to 
which  each  service  is  available  and 
being  provided  in  di^erent  geographic 
areas  and  to  different  types  of  families; 
and  important  gaps  in  service,  including 
mismatches  between  available  services 
and  family  needs  as  identified  through 
baseline  data  and  the  consultation  ■ 
process.  Other  services  which  impact  on 
the  ability  to  preserve  and  support 
families  may  be  included  in  the 
assessment.  The  Indian  Tribe  must 
collect  and  analyze  information  on 
family  preservation  and  family  supf>ort 
services  cmrently  available  within  their 
service  delivery  area  including  the 
information  in  this  paragraph  as 
appropriate.  An  Indian  'Tribe  may 
submit  dociunentatlon  prepared  to 
satisfy  the  requirements  of  other  Federal 
child  welfare  grants,  or  contracts  (such 
as  the  section  638  reporting  form),  along 
with  a  descriptive  addendum 
addressing  specifically  the  family 
preservation  and  family  support 
services  available. 

(3)  The  CFSP  must  include  a 
summary  of  the  information  used  in 
developing  the  plan;  an  explanation  of 
how  this  Information  and  analysis  were 
used  in  developing  the  goals,  objectives, 
and  funding  and  service  decisions, 
including  decisions  about  geographic 
targeting  and  service  mix;  a  description 
of  how  Information  will  be  used  to 
measure  progress  over  the  five-year 
period;  and  how  this  Information  will 
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be  used  to  facilitate  the  coordination  of 
services. 

(1)  Consultation.  (1)  The  State's  CFSP 
must  describe  the  internal  and  external 
consultation  process  used  to  obtain 
broad  and  active  involvement  of  major 
actors  across  the  entire  spectrum  of  the 
child  and  family  service  delivery  system 
in  the  development  of  the  plan.  The 
description  should  explain  how  this 
process  was  coordinated  with  or  was  a 
part  of  other  planning  processes  in  the 
State:  how  it  led  or  will  lead  to 
improved  coordination  of  services. 

(2)  The  Indian  Tribes  CFSP  must 
describe  the  consultation  process 
appropriate  to  its  needs  and 
circumstances  used  to  obtain  the  active 
involvement  of  major  actors  providing 
child  and  family  services  within  the 
Tribes  area  of  jurisdiction. 

(3)  For  States  and  Indian  Tribes,  the 
consultation  process  must  involve: 

(i)  All  appropriate  Offices  and 
agencies  within  the  State  agency  or 
within  the  Indian  Tribal  service  deUvery 
system  (e.g.,  child  protective  services 
(CPS).  foster  care  and  adoption,  the 
social  services  block  grant.  reunificatioD 
services,  independent  living,  and  other 
services  to  youth:) 

(ii)  In  a  State-supervised,  county- 
administered  State,  county  social 
services  and/or  child  welfare  directors 
or  representatives  of  the  county  social 
services/ child  welfare  administrators' 
association: 

(iii)  A  wide  array  of  State,  local. 
Tribal,  and  community-based  agencies 
and  organizations,  both  public  and 
private  nonprofit  with  experience  in 
administering  programs  of  services  for 
infants,  children,  youth,  adolescents, 
and  families,  including  family 
preservation  and  family  support 
services: 

(iv)  Parents,  including  birth  and 
adoptive  parents,  foster  parents,  families 
with  a  member  with  a  disabihty, 
children  both  in  and  outside  the  child 
welfare  system,  and  consumers  of 
services  from  diverse  groups: 

(v)  For  States,  representatives  of 
Indian  Tribes  within  the  State: 

(vi)  For  States,  representatives  of  local 
government  (e.g.,  counties,  cities,  and 
other  communities,  neighborhoods,  or 
areas  where  needs  for  services  are  great:) 

(vii)  Representatives  of  professional 
and  advocacy  organizations  (including, 
for  example  foundations  and  national 
resource  centers  with  expertise  to  assist 
States  and  Indian  Tribes  to  design, 
expand,  and  improve  the  delivery  of 
services):  individual  practitioners 
working  with  children  and  families:  the 
courts:  representatives  or  other  States  or 
Indian  Tribes  with  experience  in 
administering  family  preservation  and 


family  support  services;  and 
academicians,  especially  those  assisting 
the  child  and  family  service  agency  with 
management  information  systems, 
training  curricula,  and  evaluations; 

(viii)  Representatives  of  State  and 
local  agencies  administering  Federal 
and  federally  assisted  programs  which 
may  include:  Head  Start;  the  local 
education  agency  (school- linked  social 
services,  adult  education  and  literacy 
programs.  Part  H  programs): 
developmental  disabilities:  nutrition 
services  (Food  Stamps,  Special 
Supplemental  Food  Program  for 
Women.  Infants  and  Children  (WIG)); 
Title  rV-A;  runaway  youth,  youth  gang, 
juvenile  justice,  programs  and  youth 
residential  and  training  institutions: 
child  care  and  development  block  grant 
(CCDBG)  and  respite  care  programs: 
domestic  and  community  violence 
prevention  and  services  programs; 
housing  programs;  the  health  agency 
(substance  abuse.  Healthy  Start, 
maternal  and  child  health,  Early  and 
Periodic  Screening,  Diagnosis,  and 
Treatment  (EPSDT),  mental  health,  and 
public  health  nursing):  law 
enforcement:  Children's  Trust  Funds: 
Community-Based  Family  Resource 
Programs,  and  new  Federal  initiatives 
such  as  the  Empowerment  Zones  and 
Enterprise  Communities  Program;  and 

(ix)  Administrators,  supervisors  and 
front  line  workers  (direct  service 
providers)  of  the  State  child  and  family 
services  agency. 

(4)  The  CFSP  must  describe  the 
ongoing  consultation  process  that  each 
grantee  will  use  to  ensure  the  continued 
involvement  of  a  wide  range  of  major 
actors  in  meeting  the  goals  and 
objectives  over  the  five-year  op>erational 
period  of  the  plan  and  developing  the 
Annual  Progress  and  Services  Report. 

(m)  Services  coordination.  (1)  States 
must  include  in  the  ongoing 
coordination  process  representatives  of 
the  full  range  of  child  and  family 
services  provided  by  the  State  agency  as 
well  as  other  service  delivery  systems 
providing  social,  health,  education,  and 
economic  services  (including  mental 
health,  substance  abuse,  developmental 
disabilities,  and  housing)  to  improve 
access  and  deliver  a  range  of  services  to 
children  and  their  families. 

(2)  The  States  CFSP  must  describe 
how  services  under  the  plan  will  be 
coordinated  over  the  five-year  period 
with  services  or  benefits  under  other 
Federal  or  federally  assisted  programs 
serving  the  same  populations  to  achieve 
the  goals  and  objectives  in  the  plan.  The 
description  must  include  the 
participants  in  the  process  and 
examples  of  how  the  process  led  or  will 
lead  to  additional  coordination  of 


services  (e.g.,  integrated  service  models, 
improved  accessibility,  use  of  a 
consolidated  application  or  intake  form, 
inter-disciplinary  training,  coordinated 
case  management  for  several  programs, 
pooled  resources  through  blended 
financing,  shared  information  across 
services  providers  and  compatible  and 
linked  automated  information  systems, 
co-location  of  several  services  or 
programs.) 

(3)  The  Indian  Tribe  must  include  in 
the  coordination  process  representatives 
of  other  Federal  or  federally  assisted 
child  and  family  services  or  related 
programs.  The  Indian  Tribe's  CFSP  must 
describe  how  services  under  the  plan 
will  be  coordinated  over  the  five-year 
period  with  services  or  benefits  under 
other  Federal  or  federally  assisted 
programs  serving  the  same  populations 
to  achieve  the  goals  and  objectives  in 
the  plan.  The  descriptions  must  include 
the  participants  in  the  process  and  any 
examples  of  how  the  process  led  or  will 
lead  to  additional  coordination  of 
services. 

(n)  Services.  (1)  The  State's  CFSP 
must  describe  the  publicly  funded  child 
and  family  services  continuum:  child 
welfare  services  (including  child  abuse 
and  neglect  prevention,  intervention, 
and  treatment  services;  and  foster  care); 
family  preservation  services;  family 
support  services;  and  services  to 
support  reunification,  adoption,  kinship 
care,  independent  Uving,  or  other 
permanent  living  arrangements. 

(2)  The  Indian  Tribe's  CFSP  must 
describe  the  child  welfare  services 
(including  child  abuse  and  neglect 
prevention,  intervention,  treatment 
services  and  foster  care)  and/or  the 
family  support  and  family  preservation 
services  to  be  provided. 

(3)  For  each  service  described,  the 
CFSP  must  include  the  following 
information,  or  it  must  be  listed  on  the 
CFS-101,Partn: 

(i)  The  population(s)  to  be  served; 

(ii)  The  gCHOgraphic  area(s)  where  the 
services  will  be  available; 

(iii)  The  estimated  number  of 
individuals  and/or  fiamilies  to  be  served: 

(iv)  The  estimated  expenditures  for 
these  services  bom  Federal,  State,  local, 
and  donated  sources,  including  title  IV- 
B,  subparts  1  and  2,  the  CAPTA  program 
referenced  in  paragraph  (a)  of  this 
section,  and  the  independent  living 
prooam. 

(o)  Family  preservation  and  family 
support  services  and  linkages  to  other 
social  and  health  services.  (1)  The 
State's  CFSP  must  explain  how  the 
funds  under  title  IV-B,  subpart  2  of  the 
Act,  will  be  used  to  develop  or  expand 
family  support  and  family  preservation 
services;  how  the  fiamily  support  and 
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family  preservation  services  relate  to 
existing  fiamily  support  and  Camily 
preservation  services;  and  how  these 
ramily  support  and  preservation 
services  will  be  linked  to  other  services 
in  the  child  and  family  services 
continuum. 

(2)  The  State's  CFSP  must  explain 
wh^er  and/or  how  funds  under  the 
CAPTA  and  independent  living 
programs  are  coordinated  with  and 
integrated  into  the  child  and  fiamily 
services  continuvun  described  in  the 
plan. 

(3)  The  State's  CF^  must  describe 
the  existing  or  current  linkages  and  the 
coordination  of  services  between  the 
services  in  the  child  and  family  services 
continuimi  and  the  services  in  other 
public  services  systems  (e.g.,  health, 
education,  housing,  substance  abuse, 
the  courts),  and  other  Federal  and  non- 
fisderally  funded  public  and  nonprofit 
private  programs  (e.g..  Children's  Trust 
Funds,  Community-Based  Family 
Resource  Programs,  private 
foimdations.) 

(p)  Services  in  relation  to  service 
principles.  The  CFSP  must  describe  how 
the  child  and  fiamily  services  to  be 
provided  are  designed  to  assure  the 
safety  and  protection  of  children  as  well 
as  the  preservation  and  support  of 
families,  and  how  they  are  or  will  be 
designed  to  be  consistent  with  the  other 
service  principles  in  45  CFR  1355.25. 

(q)  Services  in  relation  to  permanency 
[banning.  For  States  administering  both 
title  IV-B  programs  (subparts  1  and  2), 
the  CFSP  must  explain  how  these 
services  will  help  meet  the  permanency 
provisions  for  children  and  families  in 
sections  422(b)(9)  and  471  of  the  Act 
(e.g.,  preplacement  preventive  services, 
reunification  services,  independent 
living  services.)  The  CFSP  must 
describe  the  arrangements,  jointly 
developed  with  the  Indian  Tribes  within 
its  borders,  made  for  the  provision  of 
the  child  welfare  services  and 
protections  in  section  422(b)(9)  to 
Indian  children  under  both  State  and 
Tribal  jurisdiction. 

(r)  Decision-making  process:  selection 
of  family  support  programs  for  funding. 
The  State's  CFSP  must  include  an 
explanation  of  how  agencies  and 
organizations  were  selected  for  funding 
to  provide  family  support  services  and 
how  these  agencies  and  organizations 
meet  the  requirement  that  family 
support  services  be  conununity-based. 

(sj  Significant  portion  of  funds  used 
for  family  support  and  family 
preservation  services.  With  each  fiscal 
year's  budget  request,  each  State  must 
indicate  the  specific  percentage  of 
family  preservation  and  family  support 
funds  (title  IV-B,  subpart  2)  that  the 


State  will  expend  for  ctnunimity-based 
family  support  and  for  family 
preservation  services,  and  the  rationale 
for  the  decision.  The  State  must  have  an 
especially  strong  rationale  if  the  request 
for  either  percentage  is  below  25 
percent.  It  must  also  include  an 
explanation  of  how  this  distribution  was 
reached  and  why  it  meets  the 
requirements  that  a  "significant 
portion"  of  the  service  fimds  must  be 
spent  for  each  service.  Examples  of 
important  considerations  might  include 
the  nature  of  the  planning  efforts  that 
led  to  the  decision,  the  level  of  existing 
State  effort  in  each  area,  and  the 
resulting  need  for  new  or  expanded 
services. 

(t)  Staff  training,  technical  assistance, 
and  evaluation.  (1)  The  State's  CFSP 
must  include  a  st^  development  and 
training  plan  in  support  of  the  goals  and 
objectives  in  the  CFSP  which  addresses 
both  of  the  title  IV-B  programs  covered 
by  the  plan.  This  training  plan  also  must 
be  combined  with  the  training  plan 
under  title  IV-E  as  required  by  45  CFR 
1356.60(b)(2).  Training  must  be  an  on- 
going activity  and  must  include  content 
fit>m  various  disciplines  and  knowledge 
bases  relevant  to  diild  and  family 
services  policies,  programs  and 
practices.  Training  content  must  also 
support  the  cross-system  coordination 
consultation  basic  to  the  development  of 
the  CFSP. 

(2)  The  State's  CFSP  must  describe 
the  technical  assistance  activities  that 
will  be  imdertaken  in  support  of  the 
goals  and  objectives  in  the  plan. 

(3)  The  State's  CFSP  must  describe 
any  evaluation  and  research  activities 
underway  or  planned  with  which  the 
State  agency  is  involved  or  participating 
and  which  are  related  to  the  goals  and 
objectives  in  the  plan. 

(u)  Quality  assurance.  The  State  must 
include  in  the  CFSP  a  description  of  the 
quahty  assiuance  system  it  will  use  to 
regularly  assess  the  quality  of  services 
under  the  CFSP  and  asstue  that  there 
will  be  measiu«s  to  address  identified 
problems. 

(v)  Distribution  of  the  CFSP  and  the 
armual  process  and  services  report. 
The  CFSP  must  include  a  description  of 
how  the  State  and  the  Indian  Truie  will 
make  available  to  interested  parties  the 
CFSP  and  the  Annual  Progress  and 
Services  Report.  (See  45  CFR  1355.21(c) 
and  45  CFR  1357.16(d)).  State  agencies 
and  Indian  Tribal  organizations  within 
the  State  must  exchange  copies  of  their 
CFSPs  and  their  annued  services  reports. 

14.  A  new  §  1357.16  is  added  to  read 
as  follows: 


{ 13S7.16    Annuai  progre—  and 


(a)  Aruiual  progress  and  services 
reports.  Annually,  each  State  and  each 
Indian  Tribe  must  conduct  an  interim 
review  of  the  progress  made  in  the 
previous  year  toward  accomplishing  the 
goals  and  objectives  in  the  plan,  based 
on  updated  information.  In  developing 
paragraphs  (a)(2)  through  (a)(4)  of  this 
section,  the  State  and  the  Indian  Tribe 
must  involve  the  agencies, 
organizations,  and  individuals  who  are 
a  part  of  the  on-going  CFSP-related 
consultation  and  coordination  process. 
On  the  basis  of  this  review,  aac^  State 
and  Indian  Tribe  must  prepare  and 
submit  to  ACF,  and  make  available  to 
the  public,  an  Aimual  Progress  and 
Sovices  RepcMt  which  must  include  the 
following — 

(1)  A  report  on  the  specific 
accomplishments  and  progress  made  in 
the  past  fiscal  year  toward  meeting  each 
goal  and  objective,  including  improved 
outcomes  for  children  and  faunilies,  and 
a  mOTe  comprehensive,  coordinated, 
effective  child  and  family  services 
continuum; 

(2)  Any  revisions  in  the  statement  of 
goals  and  objectives,  or  to  the  training 
plan,  if  necessary,  to  reflect  changed 
circumstances; 

(3)  For  Indian  Tribes,  a  description  of 
the  child  welfare  and/or  family 
preservation  and  family  support 
services  to  be  provided  in  the  upcoming 
fiscal  year  highlighting  any  changes  in 
services  or  program  design  and 
including  the  information  required  in  45 
CFR  1357.15(n); 

(4)  For  States,  a  description  of  the 
child  protective,  child  wel&ire,  family 
preservation,  family  support,  and 
independent  living  services  to  be 
provided  in  the  upcoming  fiscal  year 
highlighting  any  additions  or  changes  in 
services  or  program  design  and 
including  the  information  reqtiired  in  45 
CFR  1357.15(n); 

(5)  Information  on  activities  in  the 
areas  of  training,  technical  assistance, 
research,  evaluation,  or  management 
information  systems  that  will  be  carried 
out  in  the  upcoming  fiscal  year  in 
support  of  the  goals  and  objectives  in 
the  plan; 

(6)  For  States  only,  the  information 
required  to  meet  the  maintenance  of 
effort  (non-supplantation)  requirement 
in  .<:ection  432(a)  (7)  and  (8)  of  the  Act; 

(7)  For  States  and  eUgible  Indian 
Tribes  phasing  in  requirements  for  a 
consolidated  CFSP,  information  on 
activities  and  progress  directed  toward 
a  consolidated  plan  by  June  30, 1996  or 
1997.  The  report  must  include 
information  that  demonstrates  States' 
and  eligible  Indian  Tribes'  progress 
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toward  the  consolidation  of  a  CFSP. 
including  activities  that  have  been 
accomplished  and  still  need  to  be 
accomplished,  and 

(8)  Any  other  information  the  State  or 
the  Indian  Tribe  wishes  to  include 

(b)  Submittal  of  the  annual  progress 
and  services  mport  and  CFS-101 .  ( I ) 
The  State  and  the  Indian  Tribe  must 
send  the  Annual  Progress  and  Services 
Report  and  the  CiFS-lOl  to  the 
appropriate  ACF  Regional  Office  no 
later  than  June  30  of  the  yearprior  to  the 
fiscal  year  in  which  the  services  will  be 
provided  (e.g..  the  report  submitted  and 
made  public  by  )une  30.  1996  will 
describe  the  services  to  be  provided  in 
FY  1997  The  report  covering  FY  1998 
services  must  be  submitted  by  June  30, 
1997  ) 

(2)  In  order  for  States  and  eligible 
Indian  Tribes  to  receive  title  IV-B. 
subparts  1  and  2  allocations  a  CFS-101 
must  be  submitted  for  each  Fiscal  year. 

(3)  Slates  and  Indian  Tribes  which 
have  consolidated  the  requirements  for 
title  IV-B.  subparts  1  and  2.  must 
submit  the  CFS-101  to  the  appropriate 
ACF  Regional  Office  no  later  than  June 
30  of  the  year  prior  to  the  fiscal  year  in 
which  the  services  will  be  provided 
(e.g..  for  FY  1997  allocations,  the  CFS- 
101  must  be  submitted  by  June  30.  1996; 
for  FY  1998  allocations,  the  CFS-101 
must  be  submitted  by  June  30.  1997.) 

(4)  States  and  eligiole  Indian  Tribes 
choosing  to  phase-in  the  requirements 
for  a  consolidated  CFSP  must: 

(i)  Submit  bv  June  30.  1996  a  CFS-101 
for  title  IV-B.  subpart  1  for  FY  1996 
allocations;  a  CFS-101  for  title  IV-B. 
subpart  2  for  FY  1997  allocations;  and. 
if  a  State  or  eligible  Indian  Tribe 
chooses,  a  CFS-101  for  subpart  1  FY 

1997  allocations. 

(ii)  Submit  by  June  30.  1997  a  CFS- 
101  for  title  IV-B.  subpart  1  for  FY  1997 
allocations,  if  not  previously  submitted 
by  June  30.  1996;  and  a  CFS-101  for  FY 

1998  for  subparts  1  and  2  allocations. 

(c)  Annual  progress  and  services 
reports  on  FY'  1994  family  support  and 
family  preservation  services.  Each  State 
and  Indian  Tribe  that  used  FY  1994 
funds  under  title  IV-B.  subpart  2.  for 
services  must  describe  in  the  CFSP  what 
services  were  provided,  the 
population(s)  served,  and  the 
geographic  areas  where  services  were 
available.  The  CFSP  also  must  include 
the  amount  of  FY  1994  funds  used  for 
planning,  for  family  preservation 
services,  for  family  support  services, 
and  a  brief  statement  on  how  these 
services  met  the  service  priorities  of  the 
State  or  the  Indian  Tribe. 

(d)  Availability  of  the  annual  progress 
and  services  report.  The  State  and  the 
Indian  Tribe  must  make  the  Annual 


Progress  and  Services  Report  available 
to  the  public  including  the  agencies, 
organizations,  and  individuals  with 
which  the  State  or  the  Indi«n  Tribe  is 
coordinating  services  or  consulting  and 
to  other  interested  members  of  the 
public.  Each  State  and  eligible  Indian 
Tribe  within  the  State  must  exchange 
copies  of  their  Annual  Progress  and 
Services  Reports. 

(e)  FY  1999  Final  Beview.  In  FY  1999. 
each  State  and  eligible  Indian  Tribe 
must  conduct  a  final  review  of  progress 
toward  accomplishing  the  goals  and 
objectives  in  the  plan.  On  the  basis  of 
the  final  review,  it  must — 

(1)  Prepare  a  final  report  on  the 
progress  made  toward  accomplishing 
the  goals  and  objectives:  and 

(2)  Send  the  final  report  to  the  ACF 
Regional  Office  and  make  it  available  to 
the  public. 

(0  FY  2000  Five-Year  State  Plan. 
Based  on  the  FY  1999  final  review  and 
final  Annual  Progress  and  Services 
Report,  and  in  consultation  with  a  broad 
range  of  agencies,  organizations,  and 
individuals,  the  States  and  eligible 
Indian  Tribes  must  develop  a  new  five- 
year  CFSP  following  the  requirements  of 
45CFR  1357.15. 

15.  Section  1357.20  is  revised  to  read 
as  follows: 

§1357,20    CtilM  abuM  end  neglect 
progrante. 

The  State  agency  must  assure  that, 
with  regard  to  any  child  abuse  and 
neglect  programs  or  projects  hinded 
under  title  IV-B  of  the  Act.  the 
requirements  of  section  106(b)  (1)  and 
(2)  of  the  Child  Abuse  Prevention  and 
Treatment  Act.  as  amended,  are  met. 
These  requirements  relate  to  the  State 
plan  and  assurances  required  for  the 
Child  Abuse  and  Neglect  State  Grant 
Program. 

16.  Section  1357.30  is  revised  to  read 
as  follows: 

§1357.30    State  fiscal  requirement*  (tnie 
IV-B,  subpart  1.  child  welfare  service*). 

(a)  Scope.  The  requirements  of  this 
section  shall  apply  to  all  funds  allotted 
or  reallotted  to  Slates  under  title  IV-B, 
subpart  1. 

(b)  Allotments.  Allotments  for  each 
Stale  shall  be  determined  in  accordance 
with  section  421  of  the  Act. 

(c)  Payments.  Payments  to  States  shall 
b«  made  in  accordance  with  section  423 
of  the  Act. 

(d)  Enforcement  and  termination.  In 
the  event  of  a  State's  failure  to  comply 
with  the  terms  of  the  grant  under  title 
IV-B.  subpart  1.  the  provisions  of  45 
CFR  92.43  and  92.44  will  apply. 

(e)  Matching  or  cost-sharing.  Federal 
financial  participation  is  available  only 


if  costs  are  incurred  in  implementing  . 
sections  422.  423.  and  425  of  the  Act  in 

accordance  writh  the  grants  

administratian  requirements  of  45  CFR 
part  92  with  the  following  conditions — 

(1)  The  State's  contribution  may  be  in 
cash,  donated  funds,  and  non-public 
third  party  in-kind  contributions. 

(2)  The  total  of  Federal  funds  used  far 
the  following  purposes  under  title  IV-B. 
subpart  1  may  not  exceed  an  amount 
equal  to  the  FY  1979  Federal  pajrment 
under  title  IV-B: 

(i)  Child  day  care  necessary  solely 
because  of  the  employment,  or  training 
to  prepare  for  employment,  of  a  parent 
or  other  relative  with  whom  the  child 
involved  is  living,  plus; 

(ii)  Foster  care  maintenance 
payments,  plus; 

(iii)  Adoption  assistance  payments. 

(3)  Notwithstanding  paragraph  (e)(2) 
of  this  section,  State  expenditures 
required  to  match  the  title  IV-B,  subpart 
1  allotment  may  include  foster  care 
maintenance  expenditures  in  any 
amount. 

(0  Prohibition  against  purchase  or 
construction  of  facilities.  Funds 
awarded  under  title  IV-B  may  not  be 
used  for  the  purchase  or  construction  of 
facilities. 

(g)  Maintenance  of  effort.  (1)  A  State 
may  not  receive  an  amount  of  Federal 
funds  under  title  IV-B  in  excess  of  the 
Federal  payment  made  in  FY  1979 
under  title  IV-B  imless  the  State's  total 
expenditure  of  State  and  local 
appropriated  funds  for  child  welfare 
services  imder  title  IV-B  of  the  Act  is 
equal  to  or  greater  than  the  total  of  the 
State's  expenditure  from  State  and  local 
appropriated  funds  used  for  similar 
covered  services  and  programs  under 
Utle  IV-B  in  FY  1979. 

(2)  In  computing  a  State's  level  of 
expenditures  under  this  section  in  FY 
1979  and  any  substequenl  fiscal  year,  the 
following  costs  shall  not  be  included — 

(i)  Expenditures  and  costs  for  child 
day  care  necessary  to  support  the 
employment  of  a  parent  or  other 
relative; 

(ii)  Foster  care  maintenance 
payments;  and 

(iii)  Adoption  assistance  payments. 

(3)  A  State  applying  for  an  amount  of 
Federal  funds  under  title  IV-B  greater 
than  the  amount  of  title  IV-B,  subpart 

1  funds  received  by  that  State  in  FY 
1979  shall  certify: 

(i)  The  amount  of  their  expenditure  in 
FY  1979  for  child  welfare  services  as 
described  in  paragraphs  (g)  (1)  and  (2) 
of  this  section,  and 

(ii)  The  amount  of  State  and  local 
funds  that  have  been  appropriated  and 
are  available  for  child  welfare  services 
as  described  in  paragraphs  (g)  (1)  and  (2) 
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of  this  section  for  the  fiscal  year  for 
which  application  for  funds  is  being 
made.  Records  verifying  the  required 
certification  shall  be  maintained  by  the 
State  and  made  available  to  the 
Secretary  as  necessary  to  confirm 
compliance  with  this  section. 

(hj  Reallotment  (1)  When  a  State 
certifies  to  the  Commissioner  that  funds 
available  to  that  State  under  its  title  IV- 
B,  subpart  1  allotment  will  not  be 
reqtiired,  those  funds  shall  be  available 
for  reallotment  to  other  States, 

(2)  When  a  State,  after  receiving 
notice  from  the  Commissioner  of  the 
availability  of  funds,  does  not  certify  by 
a  date  fixed  by  the  Commissioner  that 
it  will  be  able  to  expend  during  the 
period  stated  in  paragraph  (i)  of  this 
section  all  of  the  funds  available  to  it 
under  its  title  IV-B,  subpart  1  allotment, 
those  funds  shall  be  available  for 
reallotment  to  other  States. 

(3)  The  Commissioner  may  reallot 
available  funds  to  another  State  when  it 
is  determined  that — 

(i)  The  requesting  State's  plan 
requires  funds  in  excess  of  me  State's 
ormnal  allotment;  and 

(u)  the  State  will  be  able  to  expend 
the  additional  funds  during  the  period 
stated  in  para^ph  (i)  of  tMs  section. 

(i)  Time  limit  on  expenditures.  Fimds 
under  title  IV-B.  subpart  1.  must  be 
expended  by  September  30  of  the  fiscal 
3mar  following  the  fiscal  year  in  which 
the  funds  were  awarded, 

17.  A  new  §  1357,32  is  added  to  read 
as  follows: 


I13S7.32    8tal*fl*calr*quir*inent*(ttti* 
IV-B,  Mibpart  2.  family  prasarvatlon  and 
family  aupport  a*rvlc**). 

(a)  Scope.  The  requirements  of  this 
section  apply  to  all  funds  allocated  to 
States  under  title  IV-B,  subpart  2,  of  the 
Act. 

(b)  Allotments.  The  anniml  allotment 
to  each  State  shall  be  made  in 
accordance  witii  section  433  of  the  Act. 

(c)  Payments.  Payments  to  each  State 
will  be  made  in  accordance  with  section 
434  of  the  Act. 

(d)  Matching  or  cost  sharing.  Fimds 
used  to  provi(te  services  in  FY  1994  and 
in  subsequent  years  will  be  federally 
reimbursed  at  75  percent  of  allowable 
expenditures.  (This  is  the  same  Federal 
financial  participation  rate  as  title  IV-B, 
subpart  1.)  Federal  funds,  however,  will 
not  exceed  the  amount  of  the  State's 
allotment. 

fl)  The  State's  contribution  may  be  in 
cash,  donated  fimds,  and  non-public 
third  party  in-kind  contributions. 

(2)  Except  as  provided  by  Federal 
statute,  other  Federal  funds  may  not  be 
used  to  meet  the  matching  requirement. 

(e)  Prohibition  against  purchase  or 
construction  of  facilities.  Funds 


awarded  imder  title  IV-B  may  not  be 
used  for  the  purchase  or  construction  of 
facilities. 

(f)  Maintenance  effort.  States  may 
not  use  the  Federal  funds  under  title  IV- 
B,  subpart  2,  to  supplant  Federal  or  non- 
Federal  funds  for  existing  family 
preservation  and  family  support 
services.  For  the  purpose  of 
implementing  this  requirement,  "non- 
Federal  funds"  means  State  fimds.  ACF 
will  collect  information  annually  frtim 
each  State  on  expenditures  for  family 
support  and  family  preservation  using 
the  State  fiscal  year  1992  as  the  base 
year, 

(g)  Time  limits  on  expenditures. 
Funds  must  be  expended  by  September 
30  of  the  fiscal  year  following  the  fiscal 
year  in  which  the  funds  were  awarded. 
'  (h)  Admirustrative  costs.  (1)  States 

claiming  Federal  financial  participation 
for  services  provided  in  FY  1994  and 
subsequent  years  may  not  claim  more 
than  10  {lercent  of  expenditures  under 
subpart  2  for  administrative  costs.  There 
is  no  limit  on  the  percentage  of 
administrative  costs  which  may  be 
reported  as  State  match. 

(2)  For  the  purposes  of  title  IV-B, 
subpart  2,  "administrative  costs"  are 
costs  of  auxiliary  functions  as  identified 
through  as  agency's  accounting  system 
which  are: 

(i)  Allocable  (in  accordance  with  the 
agency's  approved  cost  allocation  plan) 
to  the  title  IV-B,  subpart  2  program  cost 
centers; 

(ii)  necessary  to  sustain  the  direct 
effort  involved  in  administering  the 
State  plan  for  title  IV-B,  subput  2,  or  an 
activity  providing  service  to  the 
program:  and 

(iii)  centralized  in  the  grantee 
department  or  in  some  other  agency, 
and  may  include  but  are  not  limited  to 
the  following:  Procurement;  payroll; 
personnel  functions;  management, 
maintenance  and  operation  of  space  and 
property;  data  processing  and  computer 
services;  accounting;  budgeting; 
auditing. 

(3)  Program  costs  are  costs,  other  than 
administrative  costs,  incurred  in 
connecticHi  with  developing  and 
implementing  the  CFSP  (e.g.,  delivery  of 
services,  planning,  consultation, 
coordination,  training,  quality  assurance 
measures,  data  collection,  evaluations, 
supervision), 

18.  Section  1357.40  is  revised  to  read 
as  follows: 

§1357.40    Direct  payment*  to  Indian  Tribal 
Organizations  (title  IV-B,  subpart  1.  child 
welfare  services). 

(a)  Who  may  apply  for  direct  funding? 
Any  Indian  Tribal  Organization  (ITO) 
that  meets  the  definitions  in  section 


428(c)  of  the  Act,  or  any  conswtium  or 
other  group  of  eligible  Tribal 
organizations  authcmzed  by  the 
membership  of  the  Tribes  to  act  for 
them  is  eligible  to  apply  for  direct 
funding  if  the  ITO,  consortium  or  group 
has  a  plan  for  child  welfare  services  that 
is  jointly  developed  by  the  ITO  and  the 
E>epartment. 

(b)  Title  IV-B  Child  and  Family 
Services  Plan  (CFSP).  (1)  In  order  to 
receive  funds  under  title  IV-B,  subpart 
1,  beginning  in  FY  1995,  the  Indian 
Tribe  or  Tribal  organizatian  must  have 
in  effect  an  approved  five-year  child  and 
family  services  plan  that  meets  the 
applicable  requirements  of  §  1357.15  of 
this  part. 

(2)  The  Indian  Tribe  or  Tribal 
organization  must  also  comply  with 
section  422(b)(l-8)  of  the  Act:  45  CFR 
part  1355  (except  that  the  requirements 
in  §  1355.30  for  a  single  Tribal  agency 
and  Governor's  review  of  the  CFSP  do 
not  apply);  and  other  applic^le 
requirements  of  §§  1357.10  and  1357.16. 

(c)  Information  related  to  the 
requirements  of  Section  422(b)(9)  of  the 
Act.  The  following  informati<Mi  must  be 
submitted  with  the  assiirances  required 
to  be  eligible  for  title  JV-B,  subpart  1 
funds: 

(1)  A  description  of  the  arrangements, 
jointly  developed  with  the  State,  made 
for  the  provision  of  the  child  welfare 
services  and  protections  in  section 
422(b)(9)  to  Indian  children  under  both 
State  and  Tribal  jurisdiction; 

(2)  A  statement  of  the  legal 
responsibihty,  if  any,  for  children  who 
are  in  foster  care  on  the  reservation  and 
those  awaiting  adoption; 

(3)  A  description  of  Tribal  jurisdiction 
in  civil  and  criminal  matters,  existence 
or  nonexistence  of  a  Tribal  court  and  the 
tjrpe  of  court  and  codes,  if  any; 

(4)  An  identification  of  the  standards 
for  foster  Camily  homes  and  institutional 
care  and  day  care; 

(5)  The  Inidian  Tribal  organization's 
poUtical  subdivisions,  if  any; 

(6)  Whether  the  Tribal  organization  is 
controlled,  sanctioned  or  chartered  by 
the  governing  body  of  Indians  to  be 
served  and  if  so,  docimientation  of  that 
fact; 

[7]  Any  limitations  on  authorities 
granted  to  the  Indian  Tribal 
organizations;  and 

(«)  The  Tribal  resolution(s) 
authorizing  an  appUcation  for  a  direct 
title  IV-B,  subpart  1  grant  under  this 
Part. 

(d)  Grants:  General.  (1)  Grants  may  be 
made  to  eUgible  Indian  Tribal 
organizations  in  a  State  which  has  a 
jointly  developed  child  and  family 
services  plan  approved  and  in  effect. 
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(2)  Federal  funds  made  available  for  a 
direct  grant  to  an  eligible  ITO  shall  be 
paid  by  the  Department,  from  the  title 
rV-B  allotment  for  the  State  in  which 
the  no  is  located.  Should  a  direct  grant 
be  approved,  the  Department  shall 
promptly  notify  the  State(s)  affected. 

(3)  If  an  eligible  ITO  includes 
population  from  more  than  one  State,  a 
proportionate  amount  of  the  grant  will 
be  paid  from  each  State's  allotment. 

(4)  The  receipt  of  title  IV-B  funds 
must  be  in  addition  to  and  not  a 
substitute  for  funds  otherwise 
previously  expended  by  the  ITO  for 
child  welfare  services. 

(5)  The  following  fiscal  and 
administrative  requirements  apply  to 
Indian  Tribal  grants  under  this  section: 

(i)  Enforcement  and  termination.  In 
the  event  of  an  Indian  Tribe's  failure  to 
comply  with  the  terms  of  the  grant 
under  title  IV-B.  subpart  1.  the 
provisions  of  45  CFR  92.43  and  92.44 
will  apply. 

(ii)  Matching  or  cost-sharing.  Federal 
financial  participation  is  available  only 
if  costs  are  incurred  in  implementing 
sections  422,  423,  and  425  of  the  Act  in 
accordance  with  the  grants 
administration  requirements  of  45  CFR 
part  92  w4th  the  following  conditions — 

(A)  The  ITO's  contribution  may  be  in 
cash,  donated  funds,  and  non-public 
third  party  in-kind  contributions. 

(B)  The  total  of  Federal  funds  used  for 
the  following  purposes  under  title  IV-B. 
subpart  1  may  not  exceed  an  amount 
equal  to  the  FY  1979  Federal  payment 
under  title  IV-B: 

[1]  Child  day  care  ne<:essary  solely 
because  of  the  employment,  or  training 
to  prepare  for  employment,  of  a  parent 
or  other  relative  with  whom  the  child 
involved  is  living,  plus; 

(2)  Foster  care  maintenance  payments, 
plus: 

[3]  Adoption  assistance  payments. 

(C)  Notwithstanding  paragraph 
(d)(5)(ii)(B)  of  this  section.  Tribal 
expenditures  required  to  match  the  title 
IV-B,  subpart  I  allotment  may  include 
foster  care  maintenance  expenditures  in 
any  amount 

(iii)  Prohibition  against  purchase  or 
construction  of  faciUties.  Funds 
awarded  under  title  IV-B  may  not  bt; 
used  for  the  purchase  or  construction  of 
facilities. 

(iv)  Time  limit  on  expenditures. 
Funds  under  title  IV-B.  subpart  1.  must 
be  expended  by  September  30  of  the 
fiscal  y»'ar  following  the  fist:al  year  in 
which  the  funds  were  awarded. 

19.  A  new  §  1357  50  is  added  to  read 
as  follows: 


11357.90    Dirvet  paymwits  to  indtan  Tribal 
organizattorw  (IM*  IV-B,  subpart  2.  tamNy 
pfarvatlon  and  aupport  aarvteaaj. 

(a)  Definitions. 

Alaska  Native  Organization  means 
any  organized  group  of  Alaska  Natives 
eligible  to  operate  a  Federal  prograni 
under  the  Indian  Self-Determination  Act 
(Pub.  L.  93-638)  or  such  group's 
designee  as  defined  in  section 
482(i)(7)(A)ofthe  Act. 

Indian  Tribe  means  any  Tribe,  band, 
nation,  or  other  organized  group  or 
community  of  Indians  that  is  recognized 
as  eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians:  and  for  which  a  reservation 
(including  Indian  reservations,  public 
domain  Indian  allotments,  and  former 
Indian  reservations  in  Oklahoma)  exists. 

Tribal  organization  means  the 
recognized  governing  body  of  the  Indian 
Tribe. 

(b)  Eligibility  for  funds:  FY  1994.  (1) 
Section  432(b)(2)  of  the  Act  provides 
that  the  Secretary  may  not  approve  a 
plan  of  an  Indian  Tribe  whose  FY  1995 
allotment  under  subpart  2  would  be  less 
than  $10,000.  Therefore,  only  those 
Indian  Tribes  whose  FY  1995  allotment 
is  $10,000  or  more  cue  eUgible  to  receive 
funds  beunning  in  FY  1994. 

(2)  ACF  will  pay  any  amount  to  which 
an  Indian  Tribe  is  entitled  to  the  Tribal 
organization  of  the  Indian  Tribe. 

(c)  Eligibility  for  funds:  FY  1995.  In 
order  to  receive  funds  under  title  IV-B, 
subpart  2,  in  FY  1995,  an  Indian  Tribe 
that  is  eligible  for  planning  funds  in  FY 
1994  must  submit  a  Child  and  Family 
Services  Plan  that  meets  the  applicable 
requirements  in  section  1357.15  of  this 
Part. 

(d)  Eligibility  for  funds:  FY  1996 
through  FY  1998.  (1)  ACF  will  make 
grants  to  additional  Indian  Tribes  in  P'ys 
1996  through  1998  in  the  event  that 
there  are  increased  appropriations. 

(2)  Allotments  will  be  calculated  in 
Fys  1996,  1997,  and  1998  as  required  in 
section  433  of  the  Act.  Those  Indian 
Tribes  in  each  year  whose  allotment  is 
at  least  $10,000  will  be  notified  of  their 
eligibility  to  apply. 

(3)  In  order  to  receive  funds, 
additional  Indian  Tribes  which  become 
eligible  for  grants  in  FY  1996,  1997,  and 
1998  must  submit  either  a  five  year 
Child  and  Family  Services  Plan  (CFSP) 
that  meets  the  applicable  requirements 
of  45  CFR  1357.15  or  an  application  for 
planning  funds  by  )une  30  of  the  year 
in  which  they  first  become  eligible  for 
grants.  Those  Indian  Tribes  which 
submitted  an  application  for  planning 
funds  in  their  first  year  of  funding  must 
submit  a  five  year  CFSP  that  meets  the 
applicable  requirements  of  45  CFR 


1357.15  by  June  30  of  the  second  year 
they  receive  funding.  For  example,  in 
order  to  receive  funds,  an  Indian  Tribe 
which  becomes  eligible  to  receive 
funding  beginning  in  FY  1996  must 
submit  either  an  application  for 
planning  funds  or  a  CF^  by  )une  30, 
1996.  If  the  Indian  Tribe  submitted  an 
application  for  planning  funds  in  FY 
1996,  they  must  submit  a  CFSP  by  June 
30, 1997. 

(4)  All  Indian  Tribes  will  be  Federally 
reimbursed  at  75  percent  of  allowable 
expenditures.  Federal  funds  without 
match  are  available  in  the  first  year  of 
receipt  of  funds  for  additional  Indian 
Tribes  meeting  the  following  criteria: 

(i)  Submittal  of  an  application  for 
planning  funds,  and  not  a  five  year 
CFSP; 

(ii)  Receipt  of  an  initial  award  in  FY 
1996  or  1997  or  1998;  and 

(iii)  A  proposal  to  spend  the  entire 
grant  in  the  first  year  on  planning. 

(e)  Allotments.  Allotments  to  Indian 
Tribes  are  computed  based  on  section 
433  of  the  Act  and  are  based  on  a  ratio 
of  the  number  of  children  in  each  Ihdian 
Tribe  with  an  approved  plan  compared 
to  the  number  of  children  in  all  Indian 
Tribes  with  approved  plans,  based  on 
the  most  current  and  reliable  data 
available. 

(0  Exemptions  of  requirements.  (1) 
ACF  has  exempted  Indian  Tribes  fropi 
three  statutory  requirements: 

(i)  The  limitation  on  administrative 
costs  to  10  percent  of  total  Federal  and 
Tribal  funds —  Indian  Tribes  may  use 
the  indirect  cost  rate  agreement  in  effect 
for  the  Tribe; 

(ii)  The  requirement  for  maintenance 
of  effort  that  funds  under  this  program 
may  not  be  used  to  supplant  other 
Federal  and  non- Federal  funds;  and 

(iii)  The  requirement  that  a  significant 
portion  of  funds  must  be  used  for  both 
family  support  and  family  preservation 
services. 

(2)  Specific  exemptions  from  other 
statutory  requirements  may  be  requested 
by  the  "Tribe  in  the  course  of  its  joint 
planning.  Such  a  request  must  contain 
a  compelling  reason. 

(g)  Matching  requirement.  (1)  Funds 
used  to  provide  services  in  FY  1994  and 
in  subsequent  years  will  be  federally 
reimbursed  at  75  percent  of  allowable 
expenditures.  (This  is  the  same  Federal 
financial  participation  rate  as  title  IV-B, 
subpart  1.)  The  Indian  Tribe's  match 
must  be  at  least  25  percent  of  the  total 
project  costs  or  one-third  of  the  Federal 
share.  Federal  funds,  however,  will  not 
exceed  the  amount  of  the  Indian  Tribe's 
allotment. 

(2)  The  Indian  Tribe's  contribution 
may  be  in  cash,  donated  funds,  and  non- 
public third  party  in-kind  contributions. 
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(3)  Indian  Tribes,  by  statute,  may  use 
the  following  three  Federal  sources  of 
funds  as  matching  funds:  Indian  Child 
Welfare  Act  funds,  Indian  Self- 
Determination  and  Education 
Assistance  Act  funds,  and  Community 
Development  Block  Grant  funds. 

(h)  Time  limits  on  expenditures.  An 
Indian  Tribe  must  expend  all  funds  by 
September  30  of  the  fiscal  year 
following  the  fiscal  year  in  which  the 
funds  were  awarded. 

|FR  Doc.- 96-28937  Filed  11-15-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  295 
[DociwtNo.  R-163] 
RIN  213^-AB24 

Maritime  Security  Program 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Extension  of  comment  period  on 
interim  final  rule. 

summary:  Pui:suant  to  the  request  of  a 
vessel  operator,  the  Maritime 


Administration  (MARAD)  is  extending 
the  period  for  commenting  on  its 
interim  final  rule  for  the  Maritime 
Security  Program  (MSP). 

DATES:  Comments  must  be  received  on. 
or  before  December  2.  1996. 

ADDRESSES:  To  be  considered, 
comments  must  be  mailed,  delivered  in 
person  or  telefaxed  (in  which  case  an 
original  must  subsequently  be 
forwarded)  to  the  Secretary,  Maritime 
Administration,  Room  7210, 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  D.C. 
20590.  All  comments  will  be  made 
available  for  inspection  during  normal 
business  hours  at  the  above  address. 
Commenters  wishing  MARAD  to 
acknowledge  receipt  of  comments 
should  enclose  a  stamped  self-addressed 
envelope  or  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  R.  Barberesi,  Director,  Office 
of  Sealift  Support,  Telephone  202-366- 
2323. 

SUPPLEMENTARY  INFORMATION:  On 
October  16, 1996,  MARAD  issued  an 
interim  final  rule  providing  procedures 
to  implement  the  MSP  contained  in  the 
Maritime  Security  Act  of  1996  (MSA), 
which  was  signed  by  the  President  on 
October  8, 1996.  Section  2  of  the  MSA 


amends  Title  VI  of  the  Merchant  Marine 
Act,  1936  (Act)  and  adds  a  new  Subtitle 
B.  It  authorizes  the  MSP  to  provide 
assistance  for  U.S.-flag  operators  and 
vessels  that  meet  certain  qualifications. 
Participating  vessel  operators  are 
required  to  make  their  ships  and  other 
commercial  resources  available  upon 
request  by  the  Secretary  of  Defense 
during  time  of  war  or  national 
emergency. 

Sea-Land  Services,  Inc.  has  requested 
an  extension  of  the  30-day  comment 
period  expiring  on  November  15,  1996, 
Sea-Land  submits  that  the  requested 
extension  wrill  allow  the  preparation  of 
more  dehberate  comments  to  assist 
MARAD  in  fully  implementing  the 
provisions  of  the  MSA.  It  further  states 
that  the  expedited  pace  of  the  MSP 
application  process  has  left  little  time  to 
focus  on  assisting  MARAD  in  this 
important  rulemaking  process. 

Accordingly,  MARAD  is  extending 
the  comment  period  until  December  2, 
1996. 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  14.  1996. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
IFR  Doc.  96-29596  Filed  11-15-96;  8:45  am] 
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DEPARTMENT  OF  AQRICULTURE 
Food  SafMy  and  IrapoctkMi  Sorvico 
9CFRCtMplarlll 

[Dectot»to.  96-041 N] 

Withdrawal  of  ObaoMa  PropoMd 
RulM 

AQCNCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  withdrawal. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is 
withdrawing  a  number  of  regulatory 
proposed  rules  published  in  the  Federal 
Ra^ster  at  various  times  between  1969 
and  1993,  but  never  promulgated  as 
final  rules.  These  proposed  rules  cover 
a  wide  range  of  issues,  including 
labeling,  insp>ection  operations,  and 
added  substances.  All  have  either 
become  obsolete  or  have  been 
superseded  by  other  rulemakings. 
AOORESSE8:  Send  comments  to:  FSIS 
Docket  Clerk,  DOCKET  »  95-04 IN, 
Room  3806, 1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
3700.  Any  comments  received  will  be 
available  for  public  inspection  in  the 
FSIS  Docket  Room  from  8:30  a.m.  to 
IKX)  p.m.  and  from  2:00  p.m.  to  4:30 
p.m..  Monday  through  Friday. 
FOR  FUfVTHER  INFORMATION  CONTACT:  Dr. 
Paula  M.  Cohen,  Director.  Regulations 
Development,  Policy,  Evaluation  and 
Planning  Staff:  (202)  720-7164. 
SUPPLEMENTARY  MFORMATKM:  FSIS  is  in 
the  process  of  conducting  a 
comprehensive  review  of  its  regulatory 
procedures  and  requirements  to 
determine  which  are  still  needed  and 
which  should  be  modified,  streamlined, 
or  eliminated.  This  review  is  needed  to 
prepare  for  the  implementation  of  the 
Agency's  final  rule.  "Pathogen 
Reduction;  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  Systems"  (61  FR 
38805.  July  25,  1996)  and  FSISs  new 
food  safety  strategy.  FSIS  is  revising  iU 
regulations  to  reduce  reliance  on 
command-and-control  regulations  by 


shifting,  wherever  possible,  to 
performance  standards. 

As  part  of  its  regulatory  reform 
initiative.  FSIS  examined  proposed 
rules  published  over  the  last  25  years  in 
the  Fedaral  tba^mmr  which,  for  a  variety 
of  reasons,  were  never  promulgated  in 
final  form.  These  prop<MBd  rules 
covered  a  wide  range  of  issues, 
including  labeling,  inspection 
operations,  and  added  substances.  FSIS 
determined  that  45  of  these  proposals 
were  either  superseded  by  other 
rulemakings  or  obsolete  under  FSIS's 
new  food  safety  strategy  and  should  be 
withdrawn. 

FSIS  is  officially  withdrawing  the 
following  proposed  regulations: 

1.  "Inedible  Animal  Fats-Federal  Meat 
Inspection  Regulation  Requirements" 
(1/16/69;  34  FR  207) 

2.  "Retail  Meat  Stores  and  Restaurants 
in  the  District  of  Columbia"  (2/12/69; 
Extended:  34  FR  15362) 

3.  "Reinspection  aad  Preparation  of 
Product"  (2/21/69;  34  FR  2506) 

4.  "Labels  of  Meat  Food  Products- 
Proper  U*e  of  the  term  .'FARM'  or 
Similar  Terms"  (4/15/69;  34  FR  6538) 

5.  "Inspection  of  Poultry  Products" 
(5/27/72;  38  FR  9716) 

6.  "Reinspection  and  Preparation  of 
Products"  (2/4/70;  35  FR  2527) 

7.  "Meat  Cuts  and  Chopped  Meat 
Products-Injection  or  Mixing  of  Water 
Base  Solutions"  (10/8/70;  35  FR  15387) 

8.  "Overtime  or  Holiday  Inspection 
Service-Proposed  Schedules  of 
Operations  (12/12/72;  37  FR  26429) 

9.  "Inspection  of  Foreign  Canned  or 
Packaged  Products"  (4/23/73;  38  FR 
29215) 

10.  "Definition  of  Importation"  (4/20/ 
73.  38  FR  9829:  40  FR  42338) 

11.  "Requirements  for  Meat  Patties 
and  Meat  Patty  Mixes  and  Similar 
Articles"  (5/4/73;  48  FR  52697) 

12.  "Official  Inspection  Marks"  (6/20/ 
73;  38  FR  16077) 

13.  "Meatballs  and  Similar  Products" 
(7/13/73;  38  FR  18683) 

14.  "Labeling  Policy  for  Cured 
Products"  (8/10/73;  38  FR  21648) 

15.  "Federally  Inspected  Poultry 
Products- Labeling  and  Official  Marks" 
(6/20/74;  Extended:  39  FR  22152) 

16.  "Certain  Products  with  Meat 
Ingredients"  (10/2/73;  38  FR  27298) 

17.  "Meat  Plant  Quality  Control 
Programs"  (1974;  Extended:  39  FR 
10914] 

18.  "Poultry  Plant  Quality  Control 
Programs  "  (1974;  Extended:  39  FR 
10914) 


19.  "Information  Panel  and  Nutrition 
Labeling"  (1/11/74;  39  FR  1606) 

20.  "Dry  Milk  ProducU  Intended  for 
Use  as  Ingredients  of  Poultry  Food 
Products"  (2/1/74:  39  FR  4113) 

21.  "Interpretation  of  Term  'Meat'" 
(3/21/74;  39  FR  10598) 

22.  "Representations  Regarding 
Geographical  Origin"  (11/27/74;  39  FR 
41318  and  42339) 

23.  "Oleo  Stock  and  Edible  Tallow" 
(5/14/76;  41  FR  19971) 

24.  "Standards  fra-  Cooked  Poultry 
Sausages"  (7/27/76;  41  FR  31226) 

25.  "Exemptions  Based  on  Religious 
Dietary  Uws"  (9/7/76;  41  FR  37592) 

26.  "running  of  Meat  and  Poultry 
Products"  (9/17/76;  41  FR  40156) 

27.  "Water  in  Poultry  Chillers"  (4/4/ 
78:  43  FR  14043) 

28.  "Charges  for  Inspection  for  Export 
Certification"  (10/27/78;  43  FR  50188) 

29.  "Procedures  for  Prior  L^l 
Approval"  (2/28/80;  45  FR  12442) 

30.  "Bacon  made  with  Dry  Curing 
Materials"  (6/27/80;  45  FR  43425) 

31.  "Net  Weight  Labeling"  (8/8/80;  45 
FR  53002) 

32.  "Sale.  Transportation,  and 
Marking  of  Meat  and  Meat  Food 
Products"  (7/31/81;  46  FR  39159) 

33.  "Reimbursement  for  Preparation 
and  Geanup  Time"  (5/7/82;  47  FR 
19701) 

34.  "E)efinitions  and  Standards  of 
Identity  or  Composition  for  Misc.  Pork 
Products  and  Misc.  Beef  Products"  (4/ 
13/83;  48  FR  15927) 

35.  "Labeling  for  Meat  and  Poultry 
Products  with  Cheese  Substitutes; 
Revised  Pizza  Standard"  (8/5/83;  48  FR 
35654) 

36.  "Transportation  of  Inedible 
Product  for  Use  as  Animal  Food"  (8/8/ 
83;  48  FR  35884) 

37.  "New  Line  Speed  Inspection 
System  for  Broilers  and  Cornish  Hens" 
(1/20/84;  49  FR  2473) 

38.  "Total  Plant  Quality  Control  for 
Labeling"  (9/25/85;  50  FR  38824) 

39.  "Disposal  of  Livestock  Carcasses 
and  Parts  Condemned  for  Biological 
Residues"  (6/8/87;  52  FR  21561) 

40.  "Control  of  Added  Substances  and 
Labeling  Requirements  for  Ttirkey  Ham 
Products"  (2/21/89;  54  FR  7434) 

41.  "Additional  Methods  for 
Destroying  Trichinae"  (4/20/89;  54  FR 
15946) 

42.  "Ante-Mortem  Inspection  of 
Disabled  Animals  and  either  Animals 
Unable  to  Move  on  Transport  Vehicles" 
(10/22/89;  55  FR  42578) 
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43.  "Preventing  Cross-Contamination 
of  Meat  Products  Heat-Processed  to  130 
Degrees  F.  or  Higher  and  Poultry 
Products  Processed  to  155  Degrees  F.  or 
Higher  by  Other  Products  not  Similarly 
Heat  Processed"  (8/14/91;  56  FR  40274) 

44.  "Streamlined  Inspection  System- 
Cattle  and  Staffing  Standards"  (11/30/ 
88;  53  FR  48262) 

45.  "Policy  for  Differentiating 
Between  Calves  and  Adult  Cattle"  (8/ 
27/93;  58  FR  45296) 

Comments  regarding  the  withdrawl  of 
these  proposed  rules  should  be  sent  to 
the  FSIS  Docket  Clerk  (see  ADDRESSES). 
If  needed.  FSIS  will  publish  another 
notice  addressing  any  comments 
received. 

Done  at  Washington,  DC  on  November  12, 
1996. 

Thomas  ).  Billy. 
Administrator. 

IFR  Doc.  96-29448  Filed  11-15-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTA'HON 
Federal  Aviation  Administration 

14CFRPart25 

pocket  No.  NM-134;  Notica  No.  SC-«6-7- 

NM] 

Special  Conditions:  Empresa  Braslleira 
de  Aeronautica  S.A.,  (EMBRAER) 
Model  EMB-145  Airplane;  Thrust 
Reverser  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Empresa  Brasileira^de 
Aeronautica  S.A.,  (EMBRAER)  Model 
EMB-145  airplane.  This  airplane  will 
have  a  novel  or  unusual  design  feature 
associated  with  thrust  reversers  as 
optional  equipment.  This  notice 
contains  the  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  of  Part  25  of  the 
Federal  Aviation  Regulations  (FAR). 
DATES:  Comments  must  be  received  on 
or  before  January  2. 1997. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  (ANM-7),  Docket  No. 
NM-134. 1601  Lind  Avenue  SW. 
Renton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 


address.  Comments  must  be  marked: 
Docket  No.  NM-134.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colin  Fender,  FAA,  Flight  Test  and 
Systems  Branch  of  the  Transport 
Standards  Staff,  ANM-111.  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.  Renton.  Washington  98055-4056; 
telephone  206-227-2191. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  on  this  proposal  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
parties.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  include  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-134." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter. 

Background 

EMBRAER  first  made  application  for 
a  US  Type  Certificate  for  the  Model 
EMB-145  on  August  30, 1989,  to  the 
FAA  Atlanta  Aircraft  Certification 
Office  through  the  Brazilian  Centro 
Tecnico  Aeroespacial  (CTA).  On  June  2, 
1992,  EMBRAER  filed  for  an  extension 
of  that  application.  The  EMB-145  is  a 
50  passenger,  pressurized,  low-vdnged. 
"T"  tailed,  transport  category  airplane 
with  retractable  tricycle  type  landing 
gear.  The  airplane  is  powered  by  two 
Allison  Model  AE3007A  high  bypass 
ratio  turbofan  engines  moimted  on  the 
aft  fuselage,  which  are  controlled  by  a 
Full  Authority  Digital  Engine  Control 
(FADEC).  The  cockpit  will  include  a 
complete  set  of  Electronic  Flight 
Instrumentation  and  Engine  Indication 


and  Crew  Alerting  Systems  (EFIS  and 
EICAS). 

EMBRAER  has  proposed  to  certificate 
and  market  the  EMB-145  with  thrust 
reversers  as  optional  equipment.  Thrust 
reversers  have  been  shown  to  play  a 
significant  role  in  reducing  accelerate- 
stop  distances  on  wet  and  contaminated 
runways  and  have  contributed  to  the 
transport  category  airplane  fleet's 
accelerate-stop  safety  record. 

The  establishment  of  the  transport 
category  airplane  safety  record,  with 
regard  to  accelerate-stop  and  landing 
overruns,  is  tied  to  the  availability  of 
auxiliary  braking  means  that  are 
independent  of  wheel-brake,  tire,  and 
runway  surface  interaction.  On  early 
transporf  category  airplanes  with 
propellers  driven  by  reciprocating 
engines  or  turbine  power  plants, 
auxiliary  braking  was  provided  by 
commanding  the  propellers  to  a  reverse 
pitch  position,  causing  a  deceleration, 
rather  than  acceleration,  of  air  through 
the  propeller  disk.  Due  to  the  large 
diameter  of  the  propellers,  this  was 
quite  an  effective  braking  means. 
Though  these  early  transport  did  not 
have  the  high  op>erating  speeds  of 
today's  jet  fleet,  they  also  did  not  benefit 
from  the  sophisticated  wheel-brake 
antiskid  systems  available  today.  As 
runway  friction  conditions  degrade  to 
those  associated  with  a  surface  covered 
by  ice,  even  today*^  antiskid  systems 
will  provide  little  in  the  way  of  stopping 
force.  As  runway  friction  conditions 
degrade,  the  braking  contribution  of 
reverse  pitch  systems  increase 
considerably. 

As  the  first  generation  turbojet- 
powered  transport  category  airplanes 
went  into  service  in  the  latter  half  of  the 
1950s,  thrust  reverser  systems  were 
developed  to  provide  this  same  type  of 
auxiliary  braking  as  reverse  pitch 
propellers  by  reversing  the  engine 
exhaust  flow.  As  powerplant  technology 
evolved  and  low  bypass  ratio  turbofan 
engines  entered  commercial  service  in 
the  early  1960's,  thrust  reversers  were 
developed  to  reverse  both  the  fan  and 
core  exhaust  flows,  thus  maintaining  the 
availability  of  auxiliary  braking.  With 
the  advent  of  large  high  bypass  ratio 
turbofan  engines  in  the  late  1960s,  many 
thrust  reverser  systems  reversed  the  fan 
exhaust  flow  only,  which  provided  a 
substantial  auxiliary  braking  effect  due 
to  the  majority  of  the  total  inlet  flow 
going  through  the  fan  section. 
Nimierous  test  programs,  by  both 
research  oi^anizations  and  aerospace 
manufacturers,  have  substantiated  the 
increased  stopping  benefit  provided  by 
thrust  reversers  as  runway  surface 
friction  conditions  deteriorate. 


M666  Fxtoral  Bagiiter  /  Vol.  61.  No.  223  /  Monday,  November  18,  1996  /  Proposed  Rules 


The  vast  majority  of  jel-powerad 
transport  catesory  airplanes  in  service 
have  men  of  the  ia^ge.  passenger 
carrying  variety.  Research  shows  that 
with  the  exception  of  a  very  limited 
number  of  airplane  types,  aome  of 
which  had  considerably  slower  takeoff 
and  landing  speeds  than  their 
counterparts,  all  these  laige.  passenger 
carrying,  turbojet/ turbofsn-po%verad 
transports  included  thrust  reverser 
systems  as  part  of  their  basic  design 
(i.e..  as  standard  equipment).  The  last 
such  aircraft  certified  without  thrust 
reversers  as  part  of  the  basic  design  was 
the  British  Aerospace  146  (BA£  146)  in 
1983.  When  the  sneer  numerical 
majority  of  these  large  transports  is 
combined  with  their  high-use  operating 
environment,  often  requiring  takeofis 
and  landings  to  be  made  on  slippery 
runway  surfaces,  it  is  clear  that  thrust 
reversers  must  have  played  a  role  in 
establishing  their  excellent  safety 
record. 

It  should  also  be  noted  that  as  the 
number  of  small  transport  category 
airplanes  in  service  has  increased, 
notably  corporate  jets  and  regional 
airliners,  there  has  been  an  increasing 
tendency  for  these  airplanes  to  be 
equipped  with  some  type  of  thrust 
reversing  system.  Nearly  all  the  regional 
airliners  are  turbopropeller- powered 
with  reverse  pitch  capability,  and  an 
increasing  number  oicorporate  jets 
include  thrust  reversers  as  standard 
ecmipment. 

The  accelerate-stop  and  landing 
distances  presented  in  the  FAA 
approved  Airplane  Flight  Manual 
(AFM)  are  determined  from 
measurements  of  the  various  influential 
parameters  taken  during  certiGcation 
flight  tests.  These  flight  tests  are 
accomplished  by  FAA  test  pilots  (or 
manufacturers'  Designated  Engineering 
Representative  (DER)  test  pilots)  under 
controlled  conditions  on  dry  runways. 
In  the  operational  environment,  even  on 
dry  runways,  the  ability  of  an  airplane 
to  match  the  AFM  accelerate-stop 
performance  is  based  on  many  factors, 
including  the  correct  and  timely 
execution  of  procedures  by  the  pilot  and 
maximum  stopping  performance  being 
available  htim  the  wheel  braking 
system.  As  runway  surface  conditions 
degrade  to  wet,  contaminated,  or  icy, 
the  accompanying  reduction  in 
available  hiction  will  resuh  in  an 
increase  in  stopping  distances,  causing 
the  wet  runway  accelerate-stop 
distances  to  exceed  the  dry  runway 
accelerate-stop  distances  published  in 
the  AFM.  Obviously,  if  the  takeofrs 
runway  length-limited  as  determined 
from  the  dry  runway  AFM  accelerate- 
stop  distances,  and  the  runway  surface 


is  anything  but  diy.  the  probability  fior 
an  overrun  accident  is  increased 
significantly.  (This  increased  risk  fisctor 
is  acknowledged  for  the  landing 
scenario  in  Part  121  of  the  FAR.  the 
operating  rules  for  air  carriera  and 
commercial  operators  of  large  aircraft, 
which  requires  an  increase  hi  the 
landing  field  length  required  for 
landings  on  wet  runways.) 

In  the  operating  conmtions  described 
above,  any  additional  braking  means, 
such  as  thrust  reverters,  wilj  be 
beneficial.  This  is  particularly  true  since 
the  braking  contribution  of  reverse 
thrust  increases  as  runwray  surface 
friction  decreases.  This  inverse 
relationship  between  reverse  thrust 
braking  contribution  and  runway 
surface  friction  is  further  enhanced  as 
ground  speed  increases. 

Since  1990  the  Transport  Airplane 
Directorate  (TAD)  has  been  developing 
new  Part  25  accelerate-stop  criteria  that 
includes  accountability  for  the 
degradation  in  stopping  force  due  to  wet 
runway  surfaces.  Test  results  obtained 
from  several  research  organizations 
showed  a  fixed  stopping  distance  factor 
of  two.  relative  to  oiy  runway  stopping 
distances,  to  be  representative  of  what 
could  be  expected  in  normal  operations. 
The  proposed  accelerate-stop  standards, 
published  as  Notice  of  Proposed 
Rulemaking  (NPRM)  9^-8.  assumed  a 
similar  degradation  in  braking  by 
prescribing  a  wet/dry  braking  coefficient 
of  friction  ratio  of  one-half  (i.e., 
»iWET=0.5  jiDRY)  as  the  primary  basis 
for  calculating  wet  rtmway  acoelerate- 
stop  distances.  An  integral  part  of  the 
proposed  wet  runway  accelerate-stop 
rule  is  credit  for  the  amount  of  reverse 
thrust  available  (provided  certain 
reUability  and  controllability  criteria  are 
met). 

The  accelerate-stop  certification  basis 
for  the  EMB-145  is  §  25.109  of  the  FAR 
as  amended  by  Amendment  25-^2. 
effective  March  1, 1978.  Tbrust 
revereing  systems  are  not  required  by 
the  FAR,  and  when  installed,  no 
performance  credit  is  granted  for  their 
availability  in  the  dry  nmway 
accelerate-stop  distances  required  by 
$  25.109,  as  amended  by  Amendment 
25-42,  effective  March  1,  1978.  This 
airworthiness  regulation  only  addresses 
dry  runway  performance  and  does  not 
require  thrust  reversers  or  give 
performance  credit  for  their  availability. 
The  vast  majority  of  transport  category 
airplanes  in  service  at  the  time  the 
regulatory  changes  of  Amendment  25- 
42  were  promulgated  were  equipped 
with  thrust  reversers.  Consequently,  the 
certification  of  transport  category 
airplanes  intended  to  be  operated  in 
Part  121 -type  commercial  service 


without  thrust  reversers  vras  not 
envisaged  at  the  time  Amendment  25- 
42  was  promulgated. 

In  consideration  of  the  intended 
operation  of  the  EMB-145.  the  FAA 
considen  the  ncm  inclusion  of  thrust 
reversen  into  the  basic  airplane  to  be  an 
unusual  design  feature  that  is  not 
adequately  addressed  by  the 
airworthiness  regulatians  of  Part  25  of 
the  FAR  and  therefore  proposes  to  apply 
a  special  condition  to  the  EMB-145  in 
accordance  with  $21.16  of  the  FAR.  In 
accordance  with  the  ^  '•wmble  material 
to  Amendment  25-54  (page  274). 
addressing  the  definition  of  a  novel  or 
unusual  design  feature  (as  used  in 
§21.16),  the  non  inclusion  of  thrust 
reversers  in  the  basic  EMB-145  design 
can  be  considered  a  "novel  or  unusual 
design  feature  since  such  designs  were 
not  envisaged  at  the  time  the  current 
airworthiness  standard  (i.e..  $  25.109. 
Amendment  25—42)  was  developed. 
This  application  requires  the 
development  of  requirements  not  fully 
addressed  by  Part  25  nor  by  any 
published  FAA  guidance. 

These  special  conditions  provide  all 
the  necessary  requirements  to  determine 
acceptability  of  uie  EMB-145  without 
the  incorporation  of  thrust  reversers. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101. 
Empress  Brasileira  de  Aeronautics  S.A., 
must  show  that  the  Model  EMB-145 
meets  the  spplicable  regulations  in 
effect  on  the  date  of  application  for  the 
Model  EMB-145.  In  addition,  the 
certification  basis  includes  certain  other 
special  conditions  not  relevant  to  this 
proposed  special  condition. 

In  addition,  if  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  standards  will  respect 
to  the  change,  the  applicant  must 
comply  with  certain  regulations  in  effect 
on  the  date  of  application  for  the 
change.  The  FAA  has  determined  that 
the  Model  EMB-145  airplane  must  also 
be  shown  to  comply  with  Part  25  as 
amended  by  Amendments  25-1  through 
25-75. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  Part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  EMB-145  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  %vith  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 
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In  addition  to  the  applicable 
airworthiness  regulation  and  special 
condition,  the  Model  EMB-145  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  Part  25  and 
the  noise  certification  requirements  of 
Part  36. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  also  apply  to  the  other 
model  under  the  provisions  of 
§21. 101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  EMB-145  will  have  an 
unusual  design  feature  which  is  the  lack 
of  incorporation  of  thrust  reversers  as 
standard  equipment. 

As  described  above,  these  special 
conditions  are  applicable  to  the  EMB- 
145.  Should  Empresa  Brasileira  de 
Aeronautica  S.A.  apply  at  a  later  date 
for  a  change  to  the  type  of  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  featiu^s  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  Transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Audiority:  49  U.S.C.  106(g),  40113, 44701- 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Empresa  Brasileira  de  Aeronautica  S.A., 
Model  EMB-145  airplanes. 

1.  Require  Embraer  to  account  for  the 
effect  of  wet  runway  surfaces  on 
accelerate-stop  distances  for  the  Model 
EMB-145  in  accordance  with  criteria 
contained  in  NPRM  93-8  and  its 
associated  guidance. 

2.  Takeon  limitations  for  oi>eration  of 
the  EMB-145  on  wet  runway  surfaces 
must  be  predicted  on  the  wet  runway 
accelerate-stop  criteria  contained  in 
NPRM93-8. 


Issued  in  Renton,  Washington,  on 
November  7, 1996. 
Danell  M.  Pederscm, 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANM-100. 
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14  CFR  Part  39 

[Docket  No.  96-NM-62-AD] 

RIN2120-AA94 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  to  detect 
corrosion  and  cracking  of  the  upper 
deck  floor  beam  at  station  980,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  reports  of  extensive 
corrosion  found  at  station  980.  Analysis 
of  the  corrosion  indicated  that  fatigue 
cracking  of  the  floor  beam  at  this  area 
could  occur  and  cause  the  beam  to 
break.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect  and 
correct  such  corrosion  and/ or  cracking, 
which  could  cause  the  floor  beam  to 
break  and  result  in  extensive  damage  to 
adjacent  structure  and  possible  rapid 
decompression  of  the  airplane. 
DATES:  Comments  must  be  received  by 
December  30, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
52-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Ffiday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW,,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Breneman,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 


Washington;  telephone  (206)  227-2776; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-52-AD."  The 
postcard  will  be  date  stamp>ed  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-52-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
corrosion  found  under  the  threshold 
attached  to  the  floor  beam  at  the  cart  lift 
cutout  in  the  upper  deck  floor  at  station 
980  on  several  Boeing  Model  747-300 
and  —400  series  airplanes.  The  corrosion 
occurred  where  the  stainless  steel 
threshold  contacts  the  aluminum  floor 
structure.  Analysis  of  an  extensively 
corroded  section  of  the  station  980  floor 
beam,  which  had  been  removed  from  a 
7-year  old  Model  747-400  series 
airplane,  revealed  that  fatigue  cracking 
could  initiate  at  the  corroded  area  and 
could  propagate.  The  analysis  further 
indicated  that  the  floor  beam  could 
break  at  approximately  1,500  flight 
cycles  after  cracking  was  initiated.  At 
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this  time,  the  FAA  has  not  received  any 
reports  of  cracking  of  the  floor  beam  due 
to  corrosion  at  station  980.  However, 
such  corrosion  and  potential  cracking,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  cause  the  upper  deck 
floor  beam  at  station  980  to  break,  and 
would  result  in  extensive  damage  to 
adjacent  structure  and  possible  rapid 
decompression  of  the  airplane. 

Similar  Models  Subject  to  the  Unsafe 
Condition 

Upper  deck  cart  lifts  installed  at 
station  980  on  Boeing  Model  747-300 
and  -400  series  airplanes  are  identical 
to  those  cart  lifts  installed  at  station  980 
on  other  Model  747  series  airplanes; 
therefore,  all  of  these  models  may  be 
subject  to  this  same  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2400.  dated  December  21,  1995. 
which  describes  procedures  for  a  one- 
time detailed  visual  inspection  to  detect 
corrosion  and/or  fatigue  cracking  of  the 
upper  deck  floor  beam  at  station  980 
with  the  cart  lift  threshold  removed,  and 
repair,  if  necessary.  For  older  airplanes, 
the  alert  service  bulletin  describes 
alternative  procedures  that  include  a 
detailed  visual  inspe(.1ion  to  detect 
corrosion  and/or  fatigue  cracking  of  the 
upper  deck  floor  beam  at  station  980 
with  the  cart  lift  threshold  installed, 
followed  later  by  a  detailed  visual 
inspection  with  the  cart  lift  threshold 
removed;  and  repair,  if  necessary- 
Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tyf)e  design,  the  proposed  AD  would 
require  a  one-time  detailed  visual 
inspection  to  deteci  corrosion  and/or 
fatigue  cracking  of  the  upper  deck  floor 
beam  at  station  980  with  the  cart  lift 
threshold  removed,  and  repair,  if 
necessary.  The  proposed  AD  also  would 
provide  an  alternative  inspection 
method  for  older  airplanes,  which 
includes  a  detailed  visual  inspection  to 
detect  corrosion  and/or  fatigue  cracking 
of  the  upper  deck  floor  beam  at  station 
980  with  the  cart  lift  threshold  installed, 
followed  later  by  an  inspection  with  the 
cart  lift  threshold  removed,  and  repair, 
if  necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 


Difiermce  Between  tha  PropoMd  AO 
and  Raferenced  Senrice  BnUetin 

Operators  should  note  that  Boeing 
Alert  Service  Bulletin  747-53A2400. 
dated  December  21.  1995.  advises  that, 
if  an  operator  has  performed  the 
modiHcation  work  and  has  applied 
sealant  under  the  cart  lift  threshold  as 
specified  in  Boeing  Service  Bulletin 
747-53-2327.  the  inspection  described 
in  Boeing  Alert  Service  Bulletin  747- 
53A2400  is  not  necessary.  However,  the 
FAA  has  determined  that  Boeing 
Service  Bulletin  747-53-2327  does  not 
provide  adequate  instructions  to  apply 
sealant  under  the  threshold.  Therefore, 
the  FAA  does  not  consider  the 
accomplishment  of  Boeing  Service 
Bulletin  747-53-2327  to  be  an 
alternative  to  the  requirements  of  this 
proposed  AD. 

Cost  Impact 

There  are  approximately  195  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  28  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  19  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$31 ,920.  or  $1,140  per  airplane. 

The  cost  impact  Bgure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DCXT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  (^SubiecU  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amw>d«d] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bomng:  Docket  96-NM-52-AD. 

Applicability:  Model  747-300  and  -400 
series  airplanes  having  line  numbers  up  to 
and  including  843,  and  Model  747  series 
airplanes  modified  to  a  stretched  upper  deck 
con  figuration;  on  which  an  upper  deck  cart 
lift  has  been  installed  at  station  980; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modifted. 
altered,  or  reptaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragreph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modihcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  and 
consequent  fatigue  cracking  of  the  upper 
deck  floor  beam  at  station  980.  which  could 
cause  the  floor  beam  to  break  and. 
consequently,  result  in  extensive  damage  to 
adjacent  structure  and  possible  rapid 
decompression  of  the  airplane;  accomplish 
the  following: 

(a)  Perform  a  one-time  detailed  visual 
inspection  to  detect  corrosion  and/ or  fetigue 
cracking  of  the  upper  deck  floor  beam  at 
station  980  with  the  cart  lift  threshold 
removed,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-S3A2400,  dated 
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December  21, 1995,  at  the  time  specifled  in 
paragraph  (aKl).  (a)(2).  or  (a)(3)  of  this  AD. 
u  applicable. 

Note  2:  Boeing  Alert  Service  Bulletin  747- 
53A2400.  dated  December  21, 1995,  specifies 
that  the  inspection  described  in  the  alert 
service  bulletin  need  not  be  accomplished  on 
airplanes  on  which  the  actions  described  in 
Boeing  Service  Bulletin  747-53-2327  have 
been  accomplished.  However,  this  AD 
requires  that  the  inspection  described  in  the 
alert  service  bulletin  be  accomplished 
regardless  of  accomplishment  of  the  actions 
specified  in  Boeing  Service  Bulletin  747-53- 
2327.  Where  there  are  differences  between 
this  AD  and  the  alert  service  bulletin,  the 
requirements  of  the  AD  prevails. 

(1)  For  airplanes  that,  as  of  the  effective 
date  of  this  AD,  have  acciimulated  less  than 
6  years  since  date  of  delivery  of  the  airplane 
or  since  installation  of  a  stretched  upper  deck 
(SUD):  Accomplish  the  insp>ection  at  the  later 
of  the  times  specifled  in  paragraphs  (a)(l)(i) 
and(a)(l)(ii)ofthis  AD. 

(i)  Within  6  years  ^ince  date  of  delivery  of 
the  airplane  or  since  installation  of  a  SUD, 
whichever  occurs  first.  Or 

(ii)  Within  1,500  flight  cycles  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  that,  as  of  the  effective 
date  of  this  AD,  have  accumulated  6  or  more 
years,  but  less  than  10  years,  since  date  of 
delivery  of  the  airplane  or  since  installation 
of  a  SUD:  Accomplish  the  inspection  within 
1.500  flight  cycles  or  18  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(3)  For  airplanes  that,  as  of  the  eftiective 
date  of  this  AD,  have  accumulated  10  or  more 
years  of  service  since  the  time  of  initial 
delivery,  or  since  the  time  of  installation  of 
the  SUD:  Except  as  provided  by  paragraph  (c) 
of  this  AD,  accomplish  the  insptection  within 
9  months  or  within  750  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(b)  If  any  corrosion  or  cracking  is  detected 
during  the  ins(>ection  required  by  paragraph 
(a)  of  this  AD:  Prior  to  further  flight,  repair 
the  corrosion  and/or  cracking,  and  apply 
sealant  between  the  threshold  and  the  upper 
deck  floor  beam  at  station  980,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2400,  dated  December  21,  1995. 

(c)  For  airplanes  that,  as  of  the  effective 
date  of  this  AD,  have  accumulated  10  or  more 
years  of  service  since  the  time  of  initial 
delivery,  or  10  or  more  years  of  service  since 
the  installation  of  a  SUD:  In  lieu  of 
accomplishing  the  requirements  of  paragraph 
(a)  of  this  AD,  within  9  months  after  the 
effective  date  of  this  AD,  perform  a  one-time 
detailed  visual  inspection  to  detect  corrosion 
of  the  upper  deck  floor  beam  at  station  980 
with  the  cart  lift  threshold  installed,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2400,  dated  December  21, 
1995. 

(1)  If  no  corrosion  or  cracking  is  detected: 
Within  18  months  or  1,500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  remove  the  cart  lift  threshold 
and  perform  a  visual  inspection  to  detect  any 
corrosion  or  cracking  of  the  upper  deck  floor 
beam  at  station  980.  If  any  corrosion  or 
cracking  is  detected,  prior  to  further  flight. 


repair  the  corrosion  and/or  cracking,  and 
apply  sealant  between  the  threshold  and  the 
upper  deck  floor  beam  at  station  980;  in 
accordance  with  the  alert  service  bulletin. 

(2)  If  any  corrosion  or  cracking  is  detected: 
f^or  to  further  flight,  remove  the  cart  Uft 
threshold  and  perform  a  detailed  visual 
inspection  to  detect  any  corrosion  or  cracking 
of  the  upper  deck  floor  beam  at  station  980; 
repair  any  corrosion  and/or  cracking 
detected;  and  apply  sealant  between  the 
threshold  and  the  upper  deck  floor  beam  at 
station  980;  in  accordance  with  the  alert 
service  bulletin. 

(d)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACXD),  FAA. 
Transport  Airplane  Directorate.  Op>erator8 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Sfiecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  8, 1996. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  9e-29418  Filed  11-15-96;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  96-NM-71-AD] 

RIN  212a-AA64 

Airworthiness  Directives;  Boeing 
Model  747-200,  -300.  and  -*O0  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-200,  -300. 
and  -400  series  airplanes.  This  proposal 
would  require  repetitive  inspections  to 
detect  cracking  of  the  £ront  spar  web  of 
the  center  section  of  the  wing,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  reports  of  fatigue  cracking 
found  in  the  front  spar  web.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  leakage  of  fuel 
into  the  forward  cargo  bay,  as  a  result 
of  fatigue  cracking  m  the  front  spar  web, 


which  could  result  in  a  potential  fire 
hazard. 

DATES:  Comments  must  be  received  by 
December  30, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
71-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Dow,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2771; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invijled 

Interested  persons  are  invited  to 
participate  in  the  malcing  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  cormnents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-71-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  Dy  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rule*  Docket  No. 
96-NM-71-AD.  1601  Lind  Avenue, 
SW.,  Ronton.  Washington  98055-4056. 

Diacuasion 

The  FAA  has  received  reports 
indicating  that  fatigue  cracks  have  been 
found  on  several  Boeing  Model  747-100 
series  airplanes  in  the  front  spar  web  of 
the  center  section  of  the  wing.  Two 
operators  reported  cracks  at  the  tangent 
point  of  the  pocket  fillet  radius  running 
vertically  along  the  edge  of  the  web 
stiffener.  One  crack  was  found  while 
troubleshooting  a  whistling  sound  in  the 
cabin  that  occurred  during  flight.  These 
cracks  were  detected  on  airplanes  that 
had  accumulated  between  13.932  and 
24.264  total  landings,  and  between 
27,080  and  37.625  total  hours  tioie-in- 
service. 

The  manufacturer  evaluated  trimmed 
sections  of  webs  that  contained  cracks. 
This  evaluation  revealed  that  the  cracks, 
which  were  propagated  by  fatigue, 
originated  at  the  tangent  point  of  the 
pocket  fillet  radius  on  the  forward 
surface,  spread  aft  through  the  thickness 
of  the  web,  and  then  radiated  vertically. 

Because  fuel  on  Model  747-200.  -300, 
and  -400  series  airplanes  is  located 
behind  the  front  spar  web,  fuel  could 
leak  through  these  cracks  into  the 
forward  cargo  bay  This  leakage,  if  not 
corrected,  could  result  in  a  potential  fire 
hazard. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  appnived 
Boeing  Alert  Service  Bulletin  747- 
57A2298  Revision  1.  dated  September 
12,  1996.  which  describes  procedures 
for  conducting  repetitive  high  frequency 
eddy  current  (HFECl  inspections  to 
detect  cracking  of  the  front  spar  web 
along  the  tangent  point  uf  the  pocket 
fillet  radii.  It  also  describes  pnKedures 
for  repairing  any  crackmg  that  is  found 
during  an  mspectum  Additionally,  the 
service  bulletin  descrilws  procedures  for 
an  optional  HFEC  inspection  to  confirm 
cracking,  and  repair  if  cracking  is 
confirme<i. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  HFEC  inspections  to 
dt'tect  cracking  of  the  front  spar  web 
i!i;iig  the  tangtfiit  point  uf  thf  pixket 
fill*  t  railii  ,  and  repair  if  nfces.sary. 


These  inspections  and  certain  repairs 
would  be  required  to  be  performed  in 
accordance  with  the  alert  service 
bulletin  described  previously.  Other 
repairs  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

The  proposed  AD  also  would  require 
that  certain  operators  report  initial 
inspection  results,  positive  or  negative, 
to  the  FAA.  Due  to  a  lack  of  information 
about  the  extent  of  cracking  in  the  front 
spar  web  of  airplanes  that  have 
accumulated  less  than  18.000  total 
landings,  this  information  is  needed  to 
determine,  among  other  things,  how 
widespread  this  occurrence  might  be 
among  airplanes  in  this  category,  the 
total  number  of  accumulated  landings 
when  initial  cracking  may  be  occurring, 
the  size  of  cracking,  and  other 
conditions  that  may  contribute  to 
cracking  or  its  propagation. 

Interim  Action 

This  proposal  is  considered  to  be 
interim  action  until  final  action  is 
identified,  at  which  time  the  FAA  may 
consider  further  rulemaking. 

Explanation  of  Applicability  of 
Proposed  AD 

This  proposed  AD  would  be 
applicable  only  to  Boeing  Model  747- 
200.  -300,  and  -400  series  airplanes. 

Model  747-100.  747SR.  and  747SP 
series  airplanes  are  not  included  in  the 
applicability  of  this  proposed  AD 
because  they  have  a  dry  bay  located 
behind  the  front  spar  web.  This  would 
preclude  the  type  of  potential  fire 
hazard  situation  addressed  by  this  AD. 
In  addition,  if  the  subject  fatigue 
cracking  were  to  occur  on  these 
airplanes,  the  cabin  pressure  would  vent 
through  the  front  spar  web  and  then  the 
limiting  access  holes  of  the  front  spar; 
this  would  result  in  a  loss  of 
pressurization,  but  not  sudden 
decompression. 

Differences  Between  the  Proposed  AD 
and  the  Alert  Service  Bulletin 

Operators  should  note  that  the  alert 
service  bulletin  indicates  that  vertical 
cracks  of  10  inches  or  greater  in  length, 
or  cracks  that  extend  in  a  diagonal 
direction  (regardless  of  length),  or 
cracks  that  would  affect  an  existing 
repair,  should  be  repaired  in  accordance 
with  the  manufacturer's  instructions. 
However,  the  proposed  AD  would 
require  that  these  types  of  cracks  be 
repaired  in  accordance  with  a  method 
approved  by  the  FAA. 

Cost  Impact 

There  are  approximately  485  Model 
747-200.  -300.  and  -^00  series 


airplanes  of  the  affocted  design  in  the 
%vorldwide  fleet.  The  FAA  estimates  that 
105  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  48  work 
hours  per  airplane  to  accomplish  the 

f>ropoeed  actions,  and  that  the  average 
abor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operatore  is 
estimated  to  be  $302,400,  or  $2,880  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  su^cient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  ot  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  S^^AIRWORTHINESS 
DtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ,  40113.  44701. 
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139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-71-AD. 

Applicability:  Model  747-200,  -300,  and 
-400  series  airplanes,  up  to  and  including 
line  number  744,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  re[>aired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/oj>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  leakage  of  fuel  into  the 
forward  cargo  bay  through  fatigue  cracks  in 
the  front  sfMr  web.  which  could  result  in  a 
potential  fire  hazard,  accomplish  the 
following: 

(a)  Perform  a  high  frequency  eddy  current 
(HFEC)  inspection  to  detect  cracking  of  the 
front  spar  web  of  the  center  section  of  the 
wing,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-57A2298,  Revision  1, 
dated  September  12,  1996,  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  that  have  accumulated 
12,000  to  17,999  total  landings  as  of  the 
effective  date  of  this  AD:  Within  12  months 
after  the  effective  date  of  this  AD.  Perform 
this  inspection  again  prior  to  the 
accumulation  of  18,000  total  landings  or 
within  1,400  landings,  whichever  occurs 
later,  and  thereafter  at  intervals  not  to  exceed 
1,400  landings. 

(2)  For  all  other  airplanes:  Prior  to  the 
accumulation  of  18,000  total  landings  or 
within  12  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  1.400 
landings. 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  if  any  cracking  is  detected  during  an 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  paragraph  (b](l}  or  (b)(2)  of 
this  AD,  as  applicable.  Thereafter  repeat  the 
HFEC  inspection  required  by  paragraph  (a)  of 
this  AD  at  intervals  not  to  exceed  1 ,400 
landings. 

(1)  If  any  vertical  crack  is  found  that  is  less 
than  10  inches  in  length,  repair  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-57A2298.  Revision  1.  dated 
September  12. 1996. 

(2)  If  any  vertical  crack  is  found  that  is  10 
inches  or  greater  in  length;  or  if  any  crack  is 
found  that  has  extended  in  a  diagonal 
direction  (regardless  of  length);  or  if  any 
crack  is  found  that  would  affect  an  existing 
repair,  repair  in  accordance  with  a  method 


approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate. 

'   (c)  In  lieu  of  accomplishing  the  procedures 
specified  in  paragraph  (b)  of  this  AD:  If  a 
crack  in  the  front  spar  web  is  detected  during 
an  HFEC  inspection  required  by  paragraph 
(a)  of  this  AD.  prior  to  further  flight, 
operators  may  accomplish  the  procedures  for 
an  optional  HFEC  inspection  to  confirm 
cracking,  as  described  in  paragraph  III.D.2.  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  747-57A2298, 
Revision  1,  dated  September  12, 1996. 

(1)  If  this  optional  inspection  is 
accomplished  and  cracking  is  not  confirmed, 
thereafter  repeat  the  HFEC  inspection 
specified  in  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  1 .400  landings. 

(2)  If  this  optional  insfiection  is 
accomplished  and  confirms  cracking,  prior  to 
further  flight,  repair  the  cracking  in 
accordance  with  paragraph  (b)(1)  or  (b)(2)  of 
this  AD,  as  applicable. 

(d)  For  airplanes  that  are  required  to 
perform  an  initial  HFEC  inspection  in 
accordance  with  paragraph  (a)(1)  of  this  AD: 
Within  30  days  after  accomplishing  the 
initial  inspection,  submit  a  report  of 
inspection  results,  negative  or  pKJsitive,  that 
includes  the  information  identified  in 
paragraphs  (d)(1)  through  (d)(5)  of  this  AD, 
to  the  Manager,  Seattle  Aircraft  Certification 
Office,  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  fax  (206)  227-1181.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  Airplane  serial  number. 

(2)  Total  number  of  landings  accumulated. 

(3)  Total  number  of  hours  time-in-service 
accumulated. 

(4)  Location,  size  and  orientation  of  each 
crack. 

(5)  Whether  fuel  leakage  resulted  from  the 
crack. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 

.  ACO  Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on 
November  6, 1996. 
Darrell  M.  Pedenon. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certificatioit  Service. 
[FR  Doc.  96-29417  Filed  11-15-96;  8:45  am] 

BILUNQ  CODE  4»10-11-U 


ENVlRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TXSS-l-eSTS;  FRL-5652-4] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans 
(SIP);  Texas:  Motor  Vehicle  Inspection 
and  Maintenance  (l/M)  Program; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  interim  rule; 
extension  of  the  comment  period. 

SUMMARY:  The  EPA  is  extending  the 
comment  period  for  a  proposed  action 
published  on  October  3,  1996,  (61  FR 
51651)  pertaining  to  the  Texas  motor 
vehicle  I/M  program.  On  October  3, 
1996,  EPA  proposed  a  conditional 
interim  approval  of  an  I/M  program 
submitted  by  the  State  of  Texas  under 
the  provisions  of  the  Clean  Air  Act  and 
the  National  Highway  System 
Designation  Act  of  1995.  On  October  18. 
October  25.  and  October  28.  1996.  EPA 
received  requests  for  an  extension  of  the 
public  comment  period  from  30  days  to 
90  days  until  January  3,  1997.  to  allow 
for  further  analysis  on  the  Agency's 
proposed  action.  Based  on  these 
requests.  EPA  is  extending  the  comment 
period  from  date  of  signature  of  this 
document  until  January  3. 1997. 
DATES:  Comments  on  the  October  3, 
1996,  proposed  conditional  approval  of 
the  Texas  I/M  program  must  be  received 
in  writing  on  or  before  January  3,  1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief.  Air  Planning 
Section  (6PD-L),  Environmental 
Protection  Agency.  Region  6,  1445  Ross 
Avenue.  Suite  700,  Dallas,  TX  75202- 
2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Davis.  Air  Plarming  Section 
(6PD-L).  EPA  Region  6. 1445  Ross 
Avenue.  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7584. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
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reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  4.  1996. 
lane  N.  Saginaw. 
Regiona]  Administrator. 
[FR  Doc  96-293S9  Filed  11-15-96;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  ttiat  are  applicat)te  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  >agency  decisions  and 
rulings,  delegations  ef  auttx>rity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arxl  furx^tions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

Extension  of  Currently  Approved 
Information  Collection  for  Timt>er  Sale 
Operating  Plans 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent;  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Pap>erwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
request  an  extension  of  a  currently 
approved  information  collection  for  the 
agency's  timber  sale  operating  plans. 
Forest  Service  timber  sale  contracts 
require  purchasers  to  prepare  these 
operating  plans. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  January  17,  1997. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Director,  Timber 
Management.  MAIL  STOP  1105,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  D.C.  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT:  Rex 
Baumback,  Timber  Management  Staff,  at 
(202) 205-0855. 

SUPf<LEMENTARY  INFORMATION: 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  Timber  Sale  Operating  Plans. 

OMB  Number:  0596-0086. 

Expiration  Date  of  Approval:  March 
31, 1997. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  information  collected  is 
used  by  the  agency  to  plan  the  agency 
timber  sale  contract  administration 
workload  and  to  determine  whether 
timber  sale  purchasers  have  had 
scheduled  operations  delayed  and  are, 
therefore,  eligible  for  an  extension  of  the 
contract  termination  date.  Respondents 


are  National  Forest  System  timber  sale 
purchasers  who  prepare  a  chart  or  letter 
vdthin  60  days  of  a  timber  sale  contract 
award,  and  annually  thereafter  until  the 
contract  has  been  completed.  The 
timber  sale  purchaser  outlines  time 
frames  and  methods  of  accomplishing 
road  construction,  timber  harvesting, 
and  other  contract  requirements. 

The  information  is  required  by  timber 
sale  contract  provisions  in  the  2400-6, 
Timber  Sale  Contract,  and  2400-6T, 
Timber  Sale  Contract. 

Data  gathered  in  this  information 
collection  is  not  available  from  other 
sources. 

Estimate  of  Burden:  30  minutes  per 
response. 

Type  of  Respondents:  Individuals, 
large  and  small  businesses,  and 
corporations  purchasing  National  Forest 
timber  sales. 

Estimated  Number  of  Respondents: 
5,000  per  year. 

Estimated  Number  of  Responses  per 
Respondent:  1.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  3.750. 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  this 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Cominents 

All  comments  received  in  response  to 
this  notice  will  be  sxmimarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  pubUc  record. 

Dated:  November  8. 1996. 
Valdis  E.  Mezainis, 
Acting  Chief. 

[FR  Doc.  96-29430  Filed  11-15-96;  8:45  am] 
BKUNG  CODE  9410-1 1-P 


Skranak  Road  Construction  Kootenai 
National  Forest,  Lincoln  County, 
Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Henry  Skranak  of  Libby. 
Montana  is  the  owner  of  record  of 
landlocked  private  property  located  in 
portions  of  Section  12  and  13, 
Township  26  North,  Range  31  West, 
Principal  Montana  Meridian.  The  Forest 
Service  has  received  from  Skranak  a 
special  use  permit  application  for  the 
construction  of  a  dry  season  road  to  his 
property.  The  Libby  Ranger  District  on 
the  Kootenai  National  Forest  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  assess  and  disclose 
the  environmental  effects  of  road 
construction  on  National  Forest.  The 
Skranak  decision  area  is  located 
approximately  26  miles  south  of  Libby, 
Montana. 

The  EIS  vdll  tier  to  the  Kootenai 
National  Forest  Land  and  Resource 
Management  Plan  and  Final  EIS  of 
September  1987,  which  provides  overall 
guidance  for  forest  management  of  the 
area. 

DATE:  Written  comments  and 
suggestions  should  be  received  on  or 
before  December  18,  1996. 
ADDRESSES:  The  Responsible  Official  is 
Robert  L.  Schrenk,  Forest  Supervisor, 
Kootenai  National  Forest.  Written 
comments  and  suggestions  concerning 
the  scope  of  the  analysis  should  be  sent 
to  Lawrence  A.  Froberg,  District  Ranger, 
Libby  Ranger  District.  12557  US  Hw^  37 
N,  Libby  Montana,  59923. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jon  Jeresek,  Interdisciplinary  Team 
Leader,  Libby  Ranger  District.  Phone: 
(406) 293-7773. 

SUPPLEMENTARY  INFORMATION:  The  west 
side  of  the  Skranak  property  is  the 
common  boimdary  of  a  portion  of  the 
Cabinet  Mountains  Wilderness.  All  of 
the  Skranak  property  and  proposed  road , 
construction  is  located  writhin  the 
Inventoried  Roadless  Area  #671 — 
Cabinet  Face  East.  The  decision  area  is 
occupied  grizzly  bear  habitat. 

Proposed  Action 

The  Kootenai  National  Forest  is 
proposing  to  issue  a  Special  Use  Permit 
to  Henry  Skranak  to  construct  a  10  foot 
wride  running  surface  road  and  use  the 
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road  to  access  private  property.  The 
construction  is  proposed  to  begin  in 
1997.  The  purpose  of  the  project  is  to 

f>rDvide  reasonable  access  to  private 
and  that  is  surrounded  by  National 
Forest  as  provided  for  under  Public  Law 
96-487.  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA).  No 
proposed  activities  are  located  in  areas 
considered  for  inclusion  to  the  National 
Wilderness  Preservation  System  as 
recommended  by  the  Kootenai  National 
Forest  Plan. 

The  Kootenai  National  Forest  Land 
and  Resource  Management  Plan 
provides  overall  management  objectives 
in  individual  delineated  management 
areas  (MA's).  The  decision  area  is 
allocated  to  MA-2,  Semi-Primitive  Non- 
Motorized  Recreation.  Briefly  described. 
MA-2  is  managed  to  provide  for  the 
protection  and  enhancement  of  areas  for 
roadless  recreation  use.  and  to  provide 
for  wildlife  management  where  specific 
values  are  high.  Within  grizzly  bear 
habitat.  the  goal  of  MA-2  is  to  provide 
habitat  that  will  contribute  to  the 
recovery  of  the  grizzly  bear.  Special 
Uses  may  be  permitted  in  a  case  by  case 
basis. 

PreliaiiiMry  Issues 

Several  preliminary  issues  of  concern 
have  been  identified  by  the  Forest 
Service.  These  issues  are  briefly 
described  below: 

•  Water  Quality — How  would  the 
proposed  action  affect  sediment 
production? 

•  Roadless  Areas — The  proposed  road 
construction  lies  entirely  %vithin  the 
Cabinet  Face  East  hiventoried  Roadless 
Area  #671.  What  effect  would  the 
proposal  have  on  the  character  of  this 
Roadless  Area? 

•  Grizzly  Bear — The  decision  area  lies 
within  the  recovery  area  for  the  Cabinet/ 
Yaak  grizzly  bear  ecosystem.  How 
would  the  proposal  protect  and  enhance 
grizzly  bear  habitat,  and  contribute  to 
recovery  efforts? 

•  Fisneries — The  proposed  road 
construction  would  cross  Bramlet  and 
4tb  of  July  Creeks  which  are  priority 
bull  trout  streams.  How  would  the 
proposed  action  affect  sediment 
production  and  bull  trout  habitat? 

•  Heritage  Resources — The  road 
construction  is  proposed  to  occur  over 
the  existing  historic  4th  of  July  Trail 
#115.  Can  the  loss  of  this  resource  and 
associated  sites  be  mitigated? 

Forest  Plan  Amendment 

The  Kootenai  National  Forest  Land 
and  Resource  Management  Plan  has 
specific  management  direction  for  the 
Skranak  decision  area.  Prior  to  making 
a  NEPA  decision,  a  thorough 


examination  of  all  standards  and 
guidelines  of  the  Forest  Plan  would  be 
completed  and,  if  necessary,  plan 
exceptions  or  amendments  would  be 
addressed  in  the  EIS. 

Decisioas  To  Be  fAadm 

The  Kootenai  Forest  Supervisor  will 
decide  the  following: 

Should  road  construction  to  the 
Skranak  property  be  permitted  and  if  so 
how  and  whtBre; 

What  mitigation  measures  would  be 
required  for  protection  of  National 
Forest  resources;  and 

If  Forest  Plan  exception  or 
amendments  are  necessary  to  proceed 
with  the  Proposed  Action  within  the 
decision  area. 

PubUc  LBVolTameiit  and  Scoping 

An  open  house  will  be  scheduled 
during  the  winter  1997,  to  provide  an 
opportunity  for  the  public  to  review  the 
proposed  action.  Consultation  with 
appropriate  State  and  Federal  agencies 
will  be  initiated.  Preliminary  effects 
analysis  indicated  that  the  proposed 
road  construction  may  significantly 
affect  the  quality  of  the  human 
environment.  These  i>otential  effects 
prompted  the  decision  to  prepare  an  EIS 
for  the  Skranak  Road  Construction. 

This  environmental  analysis  and 
decision  making  process  will  enable 
additional  interested  and  affected 
people  to  participate  and  contribute  to 
the  final  discision.  Public  participation 
will  be  requested  at  several  points 
during  the  analysis.  The  Forest  Service 
will  be  seeking  information,  comments, 
and  assistance  from  Federal,  State,  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  projects. 
This  input  will  be  used  in  preparation 
of  the  (haft  and  final  EIS.  The  scoping 
process  will  include: 

•  Identifying  potential  issues. 

•  Identifying  major  issues  to  be 
analyzed  in  depth. 

•  Exploring  additicmal  alternatives 
which  will  be  derived  from  issues 
recognized  during  scoping  activities. 

•  Identifying  potential 
environmental  effects  of  this  project  and 
alternatives  (i.e.  direct,  indirect,  and 
ounulative  effects  and  connected 
actionsj. 

The  analysis  will  consider  a  range  of 
alternatives,  including  the  proposed 
action,  no  action,  and  other  reasonable 
action  alternatives. 

Estimated  Dates  for  Filing 

The  draft  Skranak  Road  Construction 
EIS  is  expected  to  be  filed  with  the 
Enviroiunental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  by 


March,  1997.  At  that  time  EPA  will 
publish  a  Notioe  of  Availability  of  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  Notice  of  Availability  in  the  Federal 
Raster. 

Ilie  final  EIS  is  scheduled  to  be 
completed  by  July,  1997.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  dxiring  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  layrs,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

Rerriewer't  Obligations 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
fflavironmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model.  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  fijul  EIS.. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  0£Bcial 

Robert  L.  Schrenk,  Forest  Supervisor, 
Kootenai  National  Forest,  506  US 
Highway  2  West,  UVby.  Mt  59923  is  the 
Responsible  Official.  As  the  Responsible 
Official  I  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  I  will  document  the 
decision  and  reasons  for  the  decision  in 
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the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
RegulaticHis. 

Dated:  November  6, 1996. 
Robert  L.  Schrenk, 

Forest  Supervisor. 

[FR  Doc.  96-29444  Filed  ll-lS-96;  8:45  am] 
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Grain  Inspection,  Paclters  and 
Stoclcyards  Administration 

Posting  of  Stodtyards 

Pursuant  to  the  authority  provided 
under  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  it  was 
ascertained  that  the  livestock  markets 
named  below  were  stockyards  as 


defined  by  Section  302  (a).  Notice  was 
given  to  the  stockyard  owners  and  to  the 
public  as  required  by  Section  302  (b),  by 
posting  notices  at  the  stockyards  on  the 
dates  specified  below,  that  the 
stockyards  were  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
U.S.C.  181  et  seq.). 


Facility  numt)er.  name,  and  location  of  Stockyard 


Date  of  posting 


AL-188 

FL-136 

GA-214 

GA-215 

GA-217 

MS-169 

MO-279 

MO-280 

OR-126 

PA-158 

SC-154 


Centre  Livestock  Market,  Inc.,  Centre.  Alat>ama  

Florida  Classic  Horse  Sales,  Inc..  Ocala.  Ftorida  

Lee's  Auction  Sylvania.  Georgia  

Calhoun  Stockyard  Highway  53.  Inc.,  Calhoun.  Georgia  .... 
Rocking  Horse  RarKh,  Livestock  Auction.  Poulan,  Georgia 

McDermott  Sale  Company,  Byhalia,  Mississippi 

Joplin  Regk>nal  Stockyards,  Inc..  Carthage,  Missouri  

Brookfield  Sales  Company,  BrookfiekJ,  Missouri  

Mike's  Livestock  Auctk>n,  Eagle  Point,  Oregon  

John  Whiting  Auction,  New  Wilmington,  Pennsylvania 

Dout)le  H  Livestock,  Pelzer.  South  Carolina 


NtovemberQ,  1995. 
June  30.  1995. 
July  1,  1995. 
October  25.  1995. 
Octot)er24,  1996. 
Octotwr  24.  1996. 
ApriU,  1996. 
July  26,  1996. 
January  1.  1996. 
June  30.  1995. 
June  11,  1996. 


Done  at  Washington,  D.C.  this  8th  day  of 
November  1996. 
Daniel  L.  Van  Ackeren, 

Director,  Livestock  Marketing-Division, 

Packers  and  Stockyards  Programs. 

[FR  Doc.  9e-29475  Filed  11-15-96;  8:45  am) 

BILUNO  CODE  M10-CN-P 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Proposed  Posting  of  Stockyard      • 

The  Grain  Inspection,  Packers  and 
Stockyards  Administration,  United 
States  Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.). 
GA-219 — Gray  Bell  Auction  Company 

and  Gray  Bell  Animal  Auction, 

Royston.  Georgia 
IN-165 — Dinky's.  Inc.,  Montgomery, 

Indiana 
SC-155— David  Stegall  Auction  Co.. 

Ridgeville,  South  Carolina 
WY-115— Buffalo  Livestock  Auction 

L.L.C.,  Buffalo.  Wyoming. 

Pursuant  to  the  authority  under 
Section  302  of  the  Packers  and 
Stockyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 


may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division. 
Grain  Inspection,  Packers  and 
Stockyards  Administration,  Room  3408- 
South  Building,  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250  by 
November  29.  1996.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  in  the  office  of  the  Director 
of  the  Livestock  Marketing  Division 
during  normal  business  hours. 

Done  at  Washington,  D.C.  this  8th  day  of 
November  1996. 

Daniel  L.  Van  Ackeren, 

Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Programs. 

(FR  Doc.  96-29474  Filed  11-15-96;  8:45  am) 

BILUNO  COOE  3410-EN-f> 


DEPARTMENT  OF  COMIMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  110896A] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMIMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Coimcil)  will 
convene  a  public  meeting  of  the  Reef 
Fish  Advisory  Panel  (AP). 
DATES:  This  meeting  will  be  held  on 
December  13, 1996,  fit)m  8:00  a.m.  to 
4:00  p.m. 


ADDRESSES:  This  meeting  will  be  held  at 
the  Doubletree  Guest  Suites  Hotel,  4400 
West  Cypress  Street,  Tampa,  FL  33607; 
telephone:  813-873-8675. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard,  Suite  331. 
Tampa.  FL  33609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Atran,  Population  Dynamics 
Statistician;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
stock  assessments  and  biological 
information  for  red  snapper,  vermilion 
snapper  and  amberjacks  prepared  by 
NMFS.  They  will  also  review  reports  on 
the  status  of  these  stocks  and  possible 
recommendations  for  levels  of 
acceptable  biological  catch  (ABC)  from 
the  Council's  Reef  Fish  Stock 
Assessment  Panel,  and  on  the  social  and 
economic  implications  of  recommended 
ABC  ranges  from  the  Socioeconomic 
Panel.  Based  on  this  information,  the 
Reef  Fish  AP  may  make 
recommendations  for  management 
measures  to  the  Council.  The  Reef  Fish 
AP  will  also  discuss  options  being  . 
considered  for  inclusion  in  Reef  Fish 
Amendment  15  that  would  restrict  the 
commercial  harvest  of  reef  fish  on 
fishing  vessels  fishing  with  traps  other 
than  permitted  fish  traps,  stone  crab 
traps  or  spiny  lobster  traps. 

'The  AP  is  comprised  of  fishermen  and 
other  user  groups  who  advise  the 
Council  on  fishery  issues. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
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Anne  Alford  at  the  Council  (see 
A00RESSE8)  by  December  6.  1996. 

Dated:  November  12.  1996. 
Bruce  Morahead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  96-29468  Filed  11-15-96;  8:45  am) 
■LLMacooc  an^y-n-r 


P.D.  11079eE] 

Md-Atlantlc  Fishery  Management 
Council;  Meeting 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council's  Summer 
Flounder  Monitoring  Committee  and  ' 
Scup  Monitoring  Committee  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on 
December  3,  1996.  The  Summer 
Flounder  Monitoring  Committee  will 
meet  from  10:00  a.m.  until  1:00  p.m. 
The  Scup  Monitoring  Committee  will 
meet  from  2:00  p.m.  until  5:00  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Days  Inn,  4101  Island  Avenue. 
Philadelphia.  PA  19153;  telephone: 
215-492-0400. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19901;  telephone: 
302-«74-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director: 
telephone:  302-674-2331. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  each  meeting  is  to 
recommend  the  recreational 
management  measures  for  summer 
flounder  and  scup  for  1997, 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  302-674-2331  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  November  12.  1996 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  96-29467  Filed  11-15-96;  8:45  am) 
MUMOooof  3ai»-»-r 


P.O.  110196C] 

Marine  Mammala;  Scientific  Reeearch 
Pennit  No.  1020 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Drs.  James  T.  Harvey  and  Jenifer  Hurley, 
Moss  Landing  Marine  Laboratories,  P.O. 
Box  450,  Moss  Landing.  CA  95039- 
0450,  (co-investigator:  Dr.  Daniel  P. 
Costa,  Long  Marine  Laboratory,  Center 
for  Marine  Studies.  University  of 
California.  Santa  Cruz,  CA  95064)  have 
been  issued  a  permit  to  take  marine 
mammals  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division.  OfBce  of  Protected 
Resources.  NMFS.  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator.  Southwest 
Region.  NMFS.  501  West  Ocean 
Boulevard,  Suite  4200.  Long  Beach.  CA 
90802-4213  (310/980-4001). 
SUPPLEMENTARY  INFORMATION:  On  August 
16,  1996,  notice  was  published  in  the 
Federal  Register  (61  FR  42593)  that  a 
request  for  a  scientific  research  permit 
to  obtain  beached  and  stranded 
California  sea  lions  and  take  large 
whales  by  harassment  had  been 
submitted  by  the  above-named 
individuals.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act, 
as  amended  (16  U.S.C.  1531  et  seq.],  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildhfe  (50  CFR  222.23). 

Issuance  of  this  permit,  as  required  by 
the  ESA  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  pennit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  November  4.  1996. 
Ann  D.  Terbuah, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-29469  Filed  11-15-96:  8:45  am) 
■lUMOGOOC  3S1»<JB-F 


pj).11079eAI 

Marine  Mammals;  Scientific  Reaearch 
ParraK  (PHFf  PHF000B15,  AAPf 
001312-00) 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Birgit  Winning,  Oceanic  Society 
Expeditions,  Fort  Mason  Center,  Bldg.  E, 
San  Francisco,  CA  94123,  has  applied  in 
due  form  for  a  permit  to  take  Hawaiian 
monk  seals  [Monachus  schauinshndi) 
on  Midway  Atoll,  Hawaii  for  purposes 
of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  December  16, 
1996. 

ADDRESSES:  The  application  and  related 
doctiments  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289); 

Regional  Administrator.  Southwest 
Region.  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(310/980-4001);  and 

Protected  Species  Coordinator,  Pacific 
Area  Office,  2570  Dole  Street.  Room 
106.  Honolulu.  HI  96822-2396  (808/ 
973-2987). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources.  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
application  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
CDmmission  and  its  Committee  of 
Scientific  Advisibrs. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.],  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222.23). 

The  applicant  proposes  to  conduct  the 
following  scientific  research  activities 
on  Hawaiian  monk  seals  on  Midway 
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Atoll:  behavioral  observations,  tagging/ 
bleach  marking,  and  necropsies  on  seals 
found  dead  in  the  wild.  The  applicant 
requests  this  pennit  for  a  five  year 
period. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  November  8. 1996. 
Ann  D.  Teibush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  96-29470  Filed  11-15-96;  8:45  am] 

BILLMQ  CODE  3Sia-22-F 


p.D.  110796B] 

lAarine  Mammals;  Scientific  Research 
Permit  (P772#69) 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center. 
National  Marine  Fisheries  Service,  8604 
La  JoUa  Shores  Drive,  La  Jolla,  CA 
92037,  has  applied  in  due  form  for  a 
permit  to  take  Antarctic  pinnipeds  for 
purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  December  18, 
1996. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  rgview 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd.. 
Suite  4200,  Long  Beach,  CA  90802- 
4213. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director.  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 


Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.],  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  applicant  requests  authority  to 
conduct  level  B  harassment  activities 
[i.e.,  censuses]  on  Antarctic  pinnipeds 
in  the  South  Shetland  Islands, 
Antarctica.  Additionally,  up  to  1050 
Antarctic  fur  seals  will  be  captured, 
handled  and  released.  Chu-ing  these 
activities,  up  to  1934  Antarctic  fur  seals, 
99  southern  elephant  seals,  7  leopard 
seals,  15  Weddell  seals,  1  Ross  seal  may 
be  inadvertently  harassed,  and  1  animal 
may  be  accidentally  killed  or  injured 
during  capture  operations. 

Dated:  November  8. 1996. 
Ann  D.  Terbush. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-29471  Filed  11-15-96:  8:45  am] 
WLUNG  COOE  3510-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Audit  Trail  Requirements,  Exemption; 
Minneapolis  Grain  Exchange 

AQENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Opinion  and  order. 

SUMMARY:  Section  5a(b)(3]  of  the 
Commodity  Exchange  Act  ("Act") 
provides  that  the  audit  trail  system  of 
each  contract  market  must  meet  the 
heightened  audit  trail  standards  that 
became  effective  on  October  28, 1095. 
However,  Section  5a(b)(5)  of  the  Act 
provides  that  the  Commodity  Futures 
Trading  Commission  ("Commission") 
shall,  by  rule  or  order,  make  an 
exemption  from  the  enhanced  audit  trail 
requirements  for  low-volume  exchanges 
that  can  meet  certain  standards 

The  Commission,  pursuant  to  its 
authority  under  Section  5a(b)(5),  has 
determined  to  grant  the  Minneapolis 
Grain  Exchange  an  exemption  from 
Section  5a(b)(3),  subject  to  continuing 
compliance  by  the  Minneapolis  Grain 
Exchange  with  all  statutory 
requirements  for  the  exemption. 
DATE:  The  Commission's  order  will  take 
effect  30  legislative  days  or  90  calendar 
days,  whichever  is  ^^ter,  after 
submission  of  the  order  to  the 
Committee  on  Agriculture  of  the  House 


of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition,  and  Forestry 
of  the  Senate.  To  confirm  the  date  the 
order  will  take  effect,  contact  the 
Division  of  Trading  and  markets  in  For 
Further  Information  Contact. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Regan,  Attorney-Advisor,  Division 
of  Trading  and  Markets.  Commodity 
Futures  Trading  Commission.  3 
Lafayette  Center,  1155  21st  St.  K  Street. 
N.W.,  Washington,  DC  20581;  telephone 
(202)  418-5490. 

SUPPLEMENTARY  INFORMATION:  On 
November  12,  1996,  the  Conimission 
issued  the  following  opinion  and  order 
as  authorized  by  Section  5a(b)(5)  of  the 
Act: 

Opinion  and  Order  Granting  an 
Exemption  From  the  Requirements  of 
Section  5a(b)(3) 

Upon  consideration  of  the  available 
record  and  pursuant  to  its  statutorj- 
authority  under  Section  5a(b)(5)  of  the 
Commodity  Exchange  Act  ("Act"),  the 
Commission  has  determined  to  grant  the 
Minneapolis  Grain  Exchange  an 
exemption  from  the  audit  trail 
requirements  of  Section  5a(b)(3)  of  the 
Act,  which  became  effective  on  October 
28, 1995. 

The  Commission  finds  that  the 
Minneapolis  Grain  Exchange  has 
demonstrated  that  it  satisfies  the 
standards  set  forth  in  Section  5a(b)(5) 
for  an  exemption  from  Section  5a(b)(3). 
Specifically,  the  Commission  finds  that 
the  Minneapolis  Grain  Exchange: 

(1)  Has  a  level  of  trading  volume  that 
is  relatively  small; 

(2)  Is  in  substantial  compliance  with 
the  audit  trail  objectives  of  Section 
5a(b)(3);  and 

(3)  Generally  has  maintained  a  high 
level  of  compliance  with  the 
requirements  in  Section  5a(b)  for  an 
effective  trade  monitoring  system. 

Accordingly,  the  Commission 
HEREBY  ORDERS  that  the  Minneapolis 
Grain  Exchange  be  exempted  at  this 
time  from  the  requirements  of  Section 
5a(b)(3).  As  part  of  this  exemption,  the 
Minneapolis  Grain  Exchange  must 
continue  to  maintain  compliance  with 
all  statutor>'  requirements  for  the 
exemption.  Under  Section  5a{b)(6),  this 
order  shall  become  effective  30 
legislative  days  or  90  calendar  days, 
whichever  is  later,  after  submission  of 
the  order  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate. 

Dated:  November  12. 1996 


58678  Federal  Register  /  Vol.  61.  No.  223  /  Monday.  November  18,  1996  /  Notices 


Ely  the  Commission. 
fMn  A.  Wabtt. 

Secretary  to  the  Commission. 
IFR  Doc.  96-29460  Filed  11-15-96:  8:45  am) 
■UMQ  COM  «M1-«1-M 


OEPARTMEKT  OF  DEFENSE 
DefMrtment  of  the  Army 
Cargo  Liability  of  Carrier 

AOENCY:  Military  TraHic  Management 
Command  (MTMC),  DOD. 
ACTION:  Notice. 

summary:  This  is  a  final  notice.  Affected 
rules  are  MTMC  Freight  Traffic  Rules 
Publication  No.  lA  (MFTRP  No.  lA). 
Items  112.  113.  \\5,  and  116.  effective 
April  24.  1990.  The  new  hability  will 
be:  "For  all  shipments  weighing  less 
than  15.000  pounds,  the  carrier's 
liability  for  lost  and/or  damaged  cargo 
will  be  limited  to  the  lowest  dollar 
amount  of  either  $50,000  or  the  actual 
amount  of  the  loss  and/or  damage  to  the 
article(s).  Should  a  shipfwr  desire  to 
declare  and  establish  a  cargo  liability  for 
an  amount  greater  than  $50,000,  the 
carrier  agrees  to  provide  this  increased 

liabiUty  coverage  for  $ per  each 

$100  increase  in  lost  and/or  damaged 
cargo  liability  over  the  maximum 
liabihty.  For  all  shipments  weighing 
15.000  pounds  and  over,  the  carrier's 
liability  for  lost  and/or  damaged  cargo 
will  be  limited  to  the  lowest  dollar 
amount  of  either  $150,000  or  the  actual 
amount  of  the  loss  and/or  damage  to  the 
article(s).  Should  a  shipper  desire  to 
declare  and  establish  a  cargo  liability  for 
an  amount  greater  than  $150,000.  the 
carrier  agrees  to  provide  this  increased 

liability  coverage  for  $ per  each 

$100  increase  in  lost  andJot  damaged 
cargo  liability  over  the  maximum 
liabihty." 

DATES:  This  change  will  become 
effective  February  1.  1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Military  Traffic  Management  Command. 
5611  Columbia  Pike.  Falls  Church.  VA 
22041-5050.  Point  of  contact  is  Mr 
Julian  lolkovsky.  MTOP-T-SR.  (703) 
681-3440.  or  Ms.  Crystal  Hunter. 
MTOP-QER.  (703)  681-6579. 
SUPPLEMENTARY  INFORMATK3N:  Based  on  a 
careful  and  thorough  review  of 
comments  received  by  MTMC.  the 
policy  change  that  was  recommended 
on  March  14,  1996,  will  be<:ome 
effective  on  February  I.  1997.  The 
origmal  prop<isal  is  in  keeping  with 
recommendations  made  in  the  General 
Accounting  Office  (CAO)  report. 
"Defense  Transportation:  Ineffective 


Oversight  Contributes  to  Freight  Losses" 
(GAO/NSLM>-92-g6).  GAO  pointed  out 
that  under  MTMCs  current  carrier 
UabiUty  limitations,  recoveries  on  lost 
or  damaged  motor  freight  shipments 
average  30  cents  for  every  dollar  of 
actual  value  of  the  cargo  and  have  been 
at  or  near  this  average  for  at  least  the 
previous  three  fiscal  years  (October 
1992-September  1995).  MTMCs  own 
review  of  FY  96  claims  data  reveals  that 
the  Government  is  collecting  less  than 
31  cents  from  carriers  for  every  dollar  of 
claims  involving  lost  and/or  damaged 
property.  This  is  not  a  responsible  use 
of  tax  dollars  and  serves  to  benefit  only 
the  carrier  industry.  The  proposed 
change  is  expected  to  permit  DOD  to 
recover  actual  value  on  at  least  90 
percent  of  lost  or  damaged  shipments. 
Notices  in  the  Federal  Register  (PR). 
March  14, 1996,  and  June  6,  1996, 
provided  notice  of  MTMCs  proposed 
change  to  motor  carrier  liability 
limitations  for  Freight  All  Kinds  (FAK) 
shipments  moving  under  motor  carrier 
voluntary  tenders,  other  than 
Guaranteed  Traffic.  Only  one  set  of 
comments  on  this  proposal  was  received 
from  the  carrier  industry  by  the 
deadline  date  of  August  5,  1996,  from 
the  legal  representatives  of  the  National 
Motor  Freight  Traffic  Association,  the 
Regular  Common  Carrier  Conference, 
and  the  Transportation  Loss  Prevention 
and  Security  Council  in  a  letter  dated 
August  2,  1996.  One  comment  alleged 
that  MTMC  is  attempting  to  engage 
unilaterally  in  "rate  making"  practices 
and  insisted  that  current  released 
valuation  policy,  which  is  based  on  a 
per  pound  rate,  should  be  maintained. 
Essentially,  this  comment  misconstroes 
MTMCs  intent.  With  few  exceptions, 
rate  making  and  rate  submissions  in 
response  to  MTMC  movement 
requirements  are  carrier  responsibilities. 
MTMCs  intent  in  changing  the  level  of 
carrier  Uability  is  to  establish  levels 
which  will  reasonably  reimburse  the 
Government  for  carrier-caused  loss  and/ 
or  damage  to  EXDD-sponsored 
shipments.  After  careful  review  of 
information  presented  in  the  comments. 
MTMC's  position  is  that  to  continue  the 
use  of  released  valuation  limitations  of 
$1.75  or  $2.50  per  pound  is  not  a 
prudent  use  of  tax  dollars,  severely 
restricts  the  Government's  ability  to 
obtain  reasonable  reimbursement  for 
carrier-caused  loss  and/or  damage  to 
DOD  sponsored  shipments,  and  would 
be  in  direct  conflict  with  the 
recommendations  set  forth  in  the  June. 
1992,  GAO  report.  Furthermore,  these 
low  levels  of  valuat^n  for  loss  and/or 
damage  to  Government  property  may 
induce  carriers  to  offer  less  than  a  full 


level  of  safety,  security,  care,  and 
handling  to  these  shipments. 

As  a  matter  of  becl^round 
information,  beginning  in  December, 
1994,  MTMC  implemented  the  same 
change  in  carrier  liability  limits  for 
Guaranteed  Traffic  (G/T)  shipments. 
This  change  raised  no  complaints  from 
the  carrier  industry  and  has  shown 
positive-benefits  for  the  Government  in 
monetary  recoveries  from  freight  claims 
filed  against  G/T  carriers  for  shipments 
which  have  incurred  loss  and/or 
damage.  It  is  also  noted  that  many  motor 
freight  carriers  participate  in  both  the  G/ 
T  and  volimtary  programs;  therefore, 
standardizing  carrier  liability  levels 
between  the  two  programs  will  enhance 
administrative  shipment  planning  and 
movement]}  rocedures. 

During  FY  94,  DOD  tendered  over  1 
million  freight  shipments  to  motor 
carriers  at  a  transportation  cost  in  excess 
of  $400  million.  The  total  value  of  goods 
moved  by  commercial  carriers  is 
indeterminable;  however,  the  value 
represents  a  significant  taxpayer 
investment  in  the  equipment  and 
supplies  used  to  support  the  Armed 
Forces.  On  any  given  day,  the  motor 
carrier  industry  may  be  entrusted  with 
providing  transportation  services  for 
over  50,000  less-than-truckload  and 
truckload  shipments.  The  timely, 
damage-and  loss-free  movement  of  these 
supplies  directly  impact  military 
readiness.  Lost,  partially  damaged,  or 
totally  destroyed  suppUes  and 
equipment  provide  Uttle  benefit  to  the 
military  services  and  negatively  impact 
readiness.  Furthermore,  the  inability  of 
DOD  to  recoup  equitable  monetary 
reimbursement  frt)m  carriers  because  of 
artificially  low  carrier  liabiUty  levels,  to 
repair  or  replace  damaged  or  lost 
supplies,  substantially  impacts 
budgetary  and  program  funding. 
Increasing  carrier  hability  levels  will 
cure  some  of  these  shortfalls. 

The  commentator  also  stated  that 
MTMC  was  not  negotiating  with  the 
carrier  industry  as  required  by  DOD 
regulations.  MTMCs  view  is  that 
regular  negotiations  are  conducted  with 
industry  at  partnering  meetings  and 
other  public  forums.  Under  the  Motor 
Carrier  Act  of  1980,  the  level  of  carrier 
liability  is  negotiable  between  the 
shipper  and  the  carrier.  However,  at  the 
same  time,  MTMC,  as  single 
transportation  manager  for  EKDD  surface 
freight  shipments,  is  well  within  its 
authority  to  determine  the  level  of 
liability  that  best  protects  DOD 
shipments.  Also,  the  carrier  is  free  to 
offer  any  rate  that  it  feels  will 
adequately  compensate  it. 

MTMC  accomplishes  "negotiation"  of 
terms  and  conditions  of  service  through 
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the  FR,  because  it  is  impractical  to  deal 
v^th  and  discuss  the  nature  of  MTMCs 
business  and  its  requirements 
individiially  with  more  than  500 
approved  carriers.  Also,  such 
negotiation  does  not  mean  that  MTMC 
will  allow  carriers  to  dictate  the  terms 
of  the  program.  Under  49  U.S.C.  13712. 
formerly  49  U.S.C.  10721,  motor  carriers 
may  quote  a  reduced  rate  to  the 
government;  however,  it  does  not 
provide  that  the  Government  must 
accept  the  rates  offered.  In  any  event,  49 
U.S.C.  section  13712  no  longer  applies 
to  motor  carrier  freight.  It  only  applies 
to  household  goods  and  certain  water 
shipments.  Carriers  may  now  offer  any 
frei^  rates  they  want  to  anyone. 

mTMCs  procurement  autnority  is 
derived  from  the  Armed  Services 
Procurement  Act  (10  U.S.C.  2301,  et 
seq.)  MTMC  has  the  authority  to  make 
its  own  arrangements,  and  has  the  right 
to  contract  on  its  own  terms  on  behalf 
of  its  DOD  customers.  Accordingly, 
MTMCs  proposed  changes  to  carrier 
liabiUty  levels  has  been  endorsed  by 
major  DOD  shippers.  MTMCs 
customers. 

Because  the  poUcy  change  applies 
only  to  motor  shipments  of  general 
cargo.  Freight  All  Kinds,  the  motor 
carriers  have  the  opportunity  to  offer 
whatever  rates  they  hold  to  be 
reasonable  for  the  level  of  liability  that 
DOD  requires.  MRMC  recognizes  that 
increases  in  carrier  liabiUty  may  result 
in  somewhat  higher  line  haul  charges. 
However,  MTMC  expects  that  those 
carriers  which  have  aggressive  safety, 
claims  prevention,  employee  training, 
and  quality  control  programs  will  have 
little  or  no  difficulty  in  accommodating 
these  changes  and  will  continue  to 
provide  quality  ser>rice  at  reasonable 
rates  to  the  DOD.  l\  addition,  MTMC 
expects  any  increase  in  line  haul 
charges  to  be  offset  by  the  beneficial 
aspects  of  corresponding  increases  in 
recoveries  from  carriers  for  lost  and 
damaged  freight  and,  as  service 
improves,  a  decrease  in  administrative 
costs  to  process  claims.  Shifting  a 
greater  level  of  monetary  responsibility 
to  carriers  for  carrier-caused  loss  and 
damage  removes  the  burden  for  these 
occurrences  from  DOD  and  the  taxpayer 
and  places  them  on  the  carrier. 
Maintaining  artificially  low  levels  of 
Uability  for  loss  and  damage  acts  as  a 
distinctive  to  promoting  and 
maintaining  a  safe,  damage-  and  loss- 
free  E)efense  Transportation  System. 

An  effective  date  for  these  changes  of 
February  1, 1997,  will  afford  carriers  an 
opportunity  to  adjust  their  rates,  if 
necessary,  to  accommodate  any 
forecasted  increases  or  decreases  in 
their  op>erating-costs  based  on  their 


historical  incidences  of  loss  and/or 
damage  to  shipments. 
Gr^ory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[PR  Doc.  96-29427  Filed  11-15-96;  8:45  am] 
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Movement  of  Foreign  Military  Sales 
Material  Under  Department  of  Defense 
Standard  Tender  of  Freight  Services 
MT  Form  364-R-Policy  Change 
(Required  Use  of  Standard  Tender  of 
Freight  Services  MT  Form  364-R  for 
the  Movement  of  Foreign  Military  Sales 
Material) 

AGENCY:  Military  Traffic  Management 
Command  (MTMC),  Department  of  the 
Army. 
action:  Notice. 

SUMMARY:  The  MiUtary  Traffic 
Management  Command  (MTMC)  is 
proposing  to  change  its  rate  verification 
procedure  by  requiring  that  carriers  file 
tenders  of  service  to  participate  in 
Foreign  Military  Sales  (FMS)  traffic,  as 
follows: 

Carriers  who  want  to  participate  in 
FMS  movements  will  submit  a 
voluntary  Standard  Tender(s)  of  Freight 
Services  MT  Form  364-R  numbered  Ln 
the  300000  series  (300001  through 
349999)  appUcable  to  FMS  material 
only.  Tenders  wrill  be  consecutively 
numbered  and  prepared  according  to 
instructions  contained  in  MTMC 
Standard  Tender  Instruction  Publication 
No.  364A.  Rules  and  accessorial  services 
governing  movement  will  be  MTMC 
Freight  Traffic  Rules  Publication 
(MFTRP)  No.  lA  for  motor 
transportation  and  MFTRP  No.  10  for 
rail  trtosportation.  The  appUcable 
publication  must  be  shown  as  a 
governing  pubUcation  in  Section  B  of 
the  tender  for  the  tender  to  be 
considered  for  routing. 
DATES:  The  poUcy  change  is  effective  no 
earUer  than  60  days  after  pubUcation  of 
this  notice. 

ADDRESSES:  Interested  parties  are 
requested  to  submit  comments  on  this 
proposal.  The  comments  should  be 
addiressed  to  Headquarters,  Military 
Traffic  Management  Command,  Room 
117,  5611  Columbia  Pike,  Falls  Church, 
VA- 22041-5050,  ATTN:  MTTM-D 
(Barbara  McGinnis). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  McGinnis,  MTTM-D,  (703) 
681-6103,  or  e-mail 
MCGINNIB@BAILEYS-EMH5.ARMY. 
MIL. 

SUPPLEMENTARY  INFORMATION:  MTMCs 
procedural  change  supports  the  Office 
of  the  Secretary  of  Defense's  initiative  to 


automate  the  Government  Bill  of  Lading 
payment  process  for  the  Department  of 
Defense.  This  notice  supersedes  the 
April  3, 1996.  Federal  Register  notice 
pertaining  to  "Tender  Filing 
Instructions  for  the  Movement  of 
Foreign  MiUtary  Sales  (FMS)  Material," 
61  FR  14760. 
Gregory  D.  Showalter. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  96-29428  Filed  11-13-96:  8:45  ami 
BIUJNG  CODE  X710-eS-M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy;  Energy 
Conservation  Program  for  Consumer 
Products;  Representative  Average  Unit 
Costs  of  Energy 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
ACTION:  Notice. 

SUMMARY:  In  this  notice,  the  Department 
of  Energy  (DOE  or  Department)  is 
forecasting  the  representative  average 
unit  costs  of  five  residential  energy 
sources  for  the  year  1997.  The  five 
sources  are  electricity,  natural  gas.  No.  - 
2  heating  oil,  propane,  and  kerosene. 
The  representative  unit  costs  of  these 
energy  sources  are  used  in  the  Energy 
Conservation  Program  for  Consumer 
Products  established  by  the  Energy 
PoUcy  and  Conservation  Act,  Pub.  L. 
No.  94-163,  89  Stat.  871,  as  amended, 
(EPCA). 

EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  rffective 
December  18, 1996  and  w^ll  remain  in 
effect  luitil  further  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Barry  P.  Berlin,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-43,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121,  (202) 
586-9127 
Eugene  Margolis,  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Forrestal  Building,  Mail  Station  GC- 
72,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0103,  (202) 
586-9507 
SUPPLEMENTARY  INFORMATION:  Section 
323  of  the  EPCA  (Act) '  requires  that 
DOE  prescribe  test  procedures  for  the 
determination  of  the  estimated  annual 


'  References  to  the  "Act"  refer  to  the  Ener^' 
Policy  and  Conservation  Act,  as  amended  42  U.S.C 
.$$6291—6309. 
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operating  costs  or  other  measures  of 
energy  consumption  for  certain 
consumer  products  speciTied  in  the  Act. 
These  test  procedures  are  found  in  10 
CFR  Part  430.  Subpart  B. 

Section  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  costs  of 
a  covered  product  be  computed  from 
measurements  of  energy  use  in  a 
representative  average-use  cycle  and 
from  representative  average  unit  costs  of 
energy  needed  to  operate  such  product 
during  such  cycle.  The  section  further 
requires  DOE  to  provide  information 
regarding  the  representative  average 
unit  costs  of  energy  for  use  wherever 
such  costs  are  needed  to  perform 
calculations  in  accordance  with  the  test 
procedures.  Most  notably,  these  costs 
are  used  under  the  Federal  Trade 
Commission  appliance  labeling  program 
established  by  Section  324  of  the  Act 
and  in  connection  with  advertisements 
of  appliance  energy  use  and  energy 


costs  which  are  covered  by  Section 
323(c)  of  the  Act. 

The  Department  last  published 
representative  average  unit  costs  of 
residential  energy  for  use  in  the 
Conservation  Program  for  Consunier 
Products  on  January  19.  1996.  (61  PR 
1366).  Effective  December  18,  1996.  the 
cost  figures  published  on  January  19. 
1996.  will  be  superseded  by  the  cost 
figures  set  forth  in  this  notice. 

The  Department's  Energy  Information 
Administration  (EIA)  has  developed  the 
1997  representative  average  unit  after- 
tax costs  of  electricity,  natural  gas.  No. 
2  heating  oil.  and  propane  and  kerosene 
prices  found  in  this  notice.  The  cost 
projections  for  heating  oil.  electricity 
and  natural  gas  are  found  in  the  fourth 
quarter.  1996.  EIA  Short-Term  Energy 
Outlook.  DOE/EIA-0226  (96/4Q)  and 
reflect  the  mid-price  scenario. 
Projections  for  residential  propane  and 
kerosene  prices  are  derived  from  their 
relative  prices  to  that  of  heating  oil. 


based  on  1994  averages  for  these  three 
fuels.  The  sources  for  these  price  data 
are  the  Petroleum  Marketing  Annual 
1994  (DOE/EIA-0487(94))  and  the 
September  1996  Monthly  Energy  Review 
(DOE/E1A-<X)35(96/09).  The  Short-Term 
Energy  Outlook,  the  Petroleum 
Marketing  Annual  1994,  and  the 
Monthly  Energy  Review  are  available  at 
the  National  Energy  Information  Center, 
Forrestal  Building.  Room  lF-048,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-6800. 

The  1997  representative  average  unit 
costs  stated  in  Table  1  are  provided 
pursuant  to  Section  323(b)(4)  of  the  Act 
and  will  become  effective  December  18, 
1996.  They  will  remain  in  effect  until 
further  notice. 

Issued  in  Washington.  IX),  on  November 
12.1996. 

ChristiiM  A.  Enrin. 

Assistant  Secretary,  Energy  Efficiency  and 
Renetvable  Energy. 


Table  i  .— REPRESErfTATivE  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (1997) 


Type  of  energy 


Electhctty  ... 
Natural  gas 


No.  2  Heating  Oil 

Propane  

Kerosene  


Per  million 
Btu< 


$24.35 
6.12 

7.14 

10.73 

8.59 


In  commonly  used  terms 


8.31t/kWhJ, 

61.2»Aherm« 

S6.29/MCF>, 

S.99/gallon^ 

$.9e/gallon> 

$1.1  a/gallon' 


or 


As  required  by 
test  procedure 


.0831 /kWti 
.000006 12/Btu 

.0000071 4/Btu 
.00001 073/Btu 
.00000859/Btu 


'  Btu  stands  for  Britsh  ttwrmal  units. 
'kWti  stands  for  kilowatt  hour. 
'1  kWh  -3.412  Btu. 

*  1  therm  -100.000  Btu.  Natural  gas  prices  irKlude  taxes. 
»MCF  stands  for  1.000  cubic  feet 

•  For  me  purposes  of  this  tabte.  one  cubtc  foot  of  natural  gas  has  an  energy  equivalence  of  1 ,028  Btu. 

'  For  tf»  purposes  of  this  table,  one  galton  of  No.  2  heating  oil  has  an  energy  equivalence  of  1 38.690  Btu. 
"For  Bie  purposes  of  this  table,  one  galkxi  of  liquid  propane  has  an  energy  equivalerx:e  of  91,333  Btu. 
•For  the  purposes  of  this  table,  one  galkxi  of  kerosene  has  an  energy  equivalence  of  135,000  Btu. 
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Federal  Energy  Regulatory 
Commlsalon 

[Doctwt  No.  EQ97-1 1  -000,  at  al.] 

PMOC  Netherlands  B.V..  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Novembers.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  PMDC  Netherlands  B.V. 

(Docket  No.  EG97-11-OOOI 

On  November  4,  1996,  PMDC 
Netherlands  B.V.  (the  Applicant)  whose 
address  is  4e  Etage,  3012  CA  Rotterdam, 
The  Netherlands,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
appUcation  for  determination  of  exempt 


wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

The  Applicant  states  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  four  hydroelectric 
generating  facilities  in  Spain,  and 
selling  electric  energy  at  wholesale.  The 
Applicant  requests  a  determination  that 
the  Applicant  is  an  exempt  wholesale 
generator  under  Section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 

Comment  date:  November  29.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  Hidro  Iberica  B.V. 

IDocket  No.  EG97-12-OOOI 

On  November  4,  1996.  Hidro  Iberica 
B.V.  (the  "Applicant")  whose  address  is 
4e  Etage.  3012  CA  Rotterdam.  The 
Netherlands,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
appUcation  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

■fhe  Applicant  states  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  four  hydroelectric 
generating  faciUties  located  in  Spain, 
and  selling  electric  energy  at  wholesale. 
The  Applicant  requests  a  determination 
that  the  Applicant  is  an  exempt 
wholesale  generator  under  Section 
32(a)(1)  of  the  Public  UtiUty  Holding 
Company  Act  of  1935. 

Comment  date:  November  29.  1996.  in 
accordance  with  Standard  Paragraph  E 
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at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  North  American  Energy  Services 
Company 

(Docket  No.  £097-14-0001 

On  November  5, 1996,  North 
American  Energy  Services  Company,  a 
Washington  corporation,  999  Lake 
Drive,  Suite  310,  Issaquah,  Washington 
98027  (the  "Applicant"),  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  ("EWG") 
status  pursuant  to  Pail  365  of  the 
Commission's  Regulations. 

The  Applicant  will  be  engaged  in 
managing  daily  operations  and 
maintenance  of  eligible  facilities  to  be 
constructed  in  Colombia:  The  1^0  MW 
Termovalle  power  plant  located  at  Valle 
del  Cauca.  Colombia,  consisting  of  a 
Westinghouse  50 IF  combustion  turbine 
generator  and  associated  equipment  and 
real  estate.  The  turbine  will  be  natural 
gas  or  hiel  oil  No.  2  fired. 

Comment  date:  November  29,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  New  England  Power  Company 

[Docket  No.  ER97-30O-000] 

Take  notice  that  on  October  31.  1996, 
New  England  Power  Company  (NEP). 
tendered  for  filing  Service  Agreements 
under  its  FERC  Electric  Tariff,  Original 
Volume  No.  9  for  Network  Integration 
Transmission  Service  to  Green 
Mountain  Power  Corporation  and 
Central  Vermont  Public  Service.  NEP 
also  tendered,  as  a  supplement  to  the 
CVPS  Service  Agreement,  a  Support 
Agreement  for  the  G-33  Circuit. 

Comment  date:  November  21.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Atlantic  City  Electric  Company 

IDocket  No.  ER96-1361-0031 

Take  notice  that  on  October  10. 1996. 
Atlantic  City  Electric  Company 
submitted  a  filing  in  compliance  with 
the  Commission's  order  of  September 
26. 1996  in  the  captioned  docket. 

Comment  date:  November  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Company 

IDocket  No.  ER96-2332-001] 

Take  notice  that  on  October  18,  1996, 
Northeast  Utilities  Service  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 


Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Plum  Street  Marketing  Enei^gy,  Inc. 
Niagara  MOhawk  Power  Corporation 

(Docket  No.  ER96-2525-001;  Docket  No. 
ER96-2S85-0011 

Take  notice  that  on  October  10, 1996, 
Plum  Street  Energy  Marketing.  Inc.,  and 
Niagara  Mohawk  Power  Corporation 
submitted  their  filing  in  compliance 
writh  the  Commission's  September  25, 
1996  order  in  the  above-captioned 
dockets. 

Comment  date:  November  21. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Montana  Power  Company 

[Docket  No.  ER97-291-000] 

Take  notice  that  on  October  30. 1996, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  Firm  and 
Non-Firm  Point-to-Point  Transmission 
Service  Agreements  with  Missoula 
Electric  Cooperative,  Inc.  (MEC)  and 
Vigilante  Electric  Cooperative,  Inc. 
(VEC)  under  FERC  Electric  Tariff. 
Original  Volume  No.  2  (Open  Access 
Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
MEC  and  VEC. 

Comment  date:  November  22,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southwestern  Public  Service 
Company 

[Docket  No.  ER97-292-0001 

Take  notice  that  on  October  31, 1996, 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  an  executed 
service  agreement  imder  its  open  access 
transmission  tariff  with  E  Prime.  The 
service  agreement  is  for  umbrella  firm 
transmission  service. 

Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCorp 

[Docket  No.  ER97-293-O001 

Take  notice  that  on  October  31, 1996, 
PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations. 
Amendment  No.  2  to  Long-Term  P6wer 
Sales  Agreement  (91-SAC)-30005) 
between  PacifiCorp  and  Western  and 
Amendment  No.  1  to  Long-Term  Power 
Sales  Agreement  (91-SAO-30006) 
between  PacifiCorp  and  Western. 

Copies  of  this  filing  were  supplied  to 
Western,  the  Public  UtiUty  Commission 
of  Oregon,  Public  Service  Commission 


of  Utah,  and  the  Washington  UtiUties 
and  Transportation  Commission. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp 's  Regulatory 
Administration  Department's  BuUetin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  iHts,  no  parity.  1  stop  bit). 

Comment  date:  November  21, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consumers  Power  Company 

[Docket  No.  ER97-294-000] 

Take  notice  that  on  October  31. 1996. 
Consumers  Power  Company 
(Consumers],  filed  new  Power  Sales 
Agreements  with  the  Cities  of  Bay  Qty, 
Eaton  Rapids,  Hart,  Portland  and  St. 
Louis,  the  Village  of  Chelsea, 
Southeastern  Rural  Electric  Cooperative, 
Inc.  and  Wolverine  Power  Supply 
Cooperative.  Inc. 

Consumers  states  the  Power  Sale 
Agreements  will  take  effect  on  January 
1,  1997,  extend  for  a  five-year  term  and 
provide  for  the  sale  of  both  firm  and 
intemiptible  wholesale  power  on  an 
unbundled  basis.  The  Power  Sales 
Agreements  will  replace  earUer 
wholesale  power  agreements  which 
expire  on  December  31. 1996. 

Copies  of  the  filing  were  served  upon 
the  parties  to  the  Power  Sales 
Agreements  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  November  21,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Soy  land  Power  Cooperative,  Inc. 

[Docket  No.  ER97-295-0001 

Take  notice  that  on  October  31. 1996, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(FERC)  proposed  changes  to  its  initial 
rate  filing  dated  September  12, 1996,  in 
Docket  No.  ER96-2974-000.  The 
proposed  effective  date  of  the  changes 
included  in  the  filing  is  January  1,  1997. 

The  October  31, 1996,  filing 
represents  a  decrease  in  the  rates 
Soyland  charges  for  sales  to  its  21 
Member  rural  electric  distribution 
cooperatives  under  their  long-term,  all- 
requirements  Wholesale  Power 
Contracts.  The  rate  decrease  arises  as  a 
result  of  the  adoption  of  a  1997  budget 
that  is  based  on  a  new  capital  structure 
and  changed  costs  arising  out  of  the 
September  13, 1996,  buy-out,  by 
Soyland,  of  its  indebtediiess  to  the  Rural 
UtiUties  Service,  and  the  restructuring 
of  its  business  relationships,  all  as 
described  more  fully  in  the  transmittal 
letter  accompanying  Soyland 's  initial 
rate  fiUng  with  respect  to  the  Member 
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Wholesale  Power  Contracts,  filed  in 
Docket  No.  ER96-2974-000  on 
September  12.  1996. 

Copies  of  the  filing  were  served  upon 
Adams  Electrical  Cooperative.  Clay 
Electric  Co-operative.  Inc..  Clinton 
County  Electric  Cooperative,  Inc..  Coles- 
Moultrie  Electric  Cooperative.  Com  Belt 
Electric  Cooperative  Inc..  Eastern  Illini 
Electric  Cooperative,  Edgar  Electric 
Coojjerative  Association,  Fanners 
Mutual  Electric  Company,  Illinois  Rural 
Electric  Co.,  Illinois  Valley  Electric 
Cooperative.  Inc.,  M.J.M.  Electric 
Cooperative,  Inc.,  McDonough  Power 
Cooperative,  Menard  Electric 
Cooperative.  Monroe  County  Electric 
Co-operative.  Inc.,  Rural  Electric 
Convenience  Cooperative  Co.,  Shelby 
Electric  Cooperative,  Southwestern 
Electric  Cooperative,  Inc.,  Spoon  River 
Electric  Co-op>erative.  Inc..  Tri-County 
Electric  Cooperative,  Inc..  Wayne- White 
Counties  Electric  Cooperative,  Western 
Illinois  Electrical  Coop,  (the  21  member 
cooperatives)  and  the  Illinois  Commerce 
Commission.  In  addition,  copies  were 
served  on  all  parties  which  intervened 
in  Docket  No.  ER96-29  74-000,  the 
docket  assigned  by  the  Commission  to 
Soyland's  September  12,  1996.  initial 
rate  filing  with  respect  to  the  Member 
Wholesale  Power  Contracts. 

Comment  date:  November  21.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  &  Light  Company 

(Docket  No.  ER97-296-O00I 

Take  notice  that  on  October  31.  1996. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Gainesville  Regional 
Utilities  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  |uly  9.  1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  November  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  &  Light  Company 

I  Docket  No,  ER97-298-0(X)l 

Take  notice  that  on  Ot:tober  31.  1996. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Delhi  Energy  Services. 
Inc.  for  Finn  Short-Term  transmission 
service  under  FPL's  Open  Acc-ess 
Transmission  Tariff. 


FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  July  9,  1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  November  21, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  New  England  Power  Company 

(Docket  No.  ER97-299-000) 

Take  notice  that  on  October  31. 1996. 
New  England  Power  Company  (NEP), 
filed  a  Service  Agreement  with  Aquila 
Power  Corporation  for  non-firm,  point- 
to-point  transmission  service  under 
NEiP's  open  access  transmission  tariff. 
FERC  Electric  Tariff,  Original  Volume 
No.  9. 

Comment  date:  November  21, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  W 


Resources,  Inc. 

[Docket  No.  OA96-100-0011 

Take  notice  that  on  October  31. 1996, 
Western  Resources.  Inc.  tendered  for 
filing  its  compliance  filing  pursuant  to 
the  Commission's  October  16, 1996, 
Order  Accepting  and  Rejecting 
Informational  Filings  and  Requests  For 
Waiver  Filed  Under  Order  No.  888. 

Comment  date:  November  21,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Edison  Sault  Electric  Company 

iDockef  No.  OA97-23-O001 

Take  notice  that  on  November  1. 
1996,  Edison  Sault  Electric  Company 
submitted  for  filing  pursuant  to  Section 
35.28(d)  of  the  Commission's 
Regulations  as  promulgated  in  Order 
No.  888,  an  Application  For  Waiver  Of 
The  Requirements  Of  Order  No.  889. 

Comment  date:  November  21. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  the  Potomac  Edison 
Company,  West  Penn  Power  Company 
(Allegheny  Power) 

[Docket  No.  OA96-d6-00ll 

Take  notice  that  on  October  31.  1996, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed  a 
Supplement  No.  1  to  its  informational 
filing  to  meet  Commission 
requirements.  This  Supplement  No.  1  to 
Allegheny  Power's  Informational  Filing 
gives  notice  to  wholesale  requirements 


customers  of  the  applicable 
transmission  service  rate  if  they  choose 
to  purchase  unbundled  power  and 
transmission  services  upon  expiration  of 
existing  arrangements. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Peniisylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  affiected 
parties. 

Comment  date:  November  21. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Pennsylvania  Power  &  Light 
Company 

IDocket  No.  OA96-221-0011 

Take  notice  that  on  October  31. 1996, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  a  revised 
informational  filing  in  compliance  with 
the  Commission's  Order  No.  888,  Docket 
No.  RM85-8-000.  61  Fed.  61  Fed.  Reg. 
21,540  (May  10. 1996).  FERC  Stats,  and 
Regs.  131,036  (1996).  reh'g  pending,  and 
the  Commission's  "Order  Accepting  and 
Rejecting  Informational  Filings  and 
Requests  for  Waiver  Filed  Under  Order 
No.  888  By  Public  Utilities"  issued  on 
October  16.  1996.  77  FERC  161,025 
(1996).  In  its  revised  informational 
filing,  PP&L  sets  forth  the  unbundled 
charges  for  power,  transmission  service, 
ancillary  services,  and  losses  applicable 
under  its  existing  requireiaents 
wholesale  electric  service  coBtracts 
providing  for  bundled  fixed  rates. 

Con\ment  date:  November  21. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-29412  Filed  11-15-96;  8:45  ami 

BILUNG  CODE  «717-01-P 


[Proiect  No.  2233-027] 

Portland  Qeneral  Electric  Company, 
Smurfit  Newsprint  Corporation, 
Simpson  Paper  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

November  12.  1996. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
an  application  for  an  amendment  of 
license  for  the  Willamette  Falls  Project. 
The  amendment  of  Ucense  application 
concerns  the  closure  of  six  authorized 
hydropower  units  of  the  project's 
Simpson  development  by  sealing  the 
units  with  concrete  plugs  and  steel 
plates.  The  EA  finds  that  approval  of  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  Willamette  Falls 
Project  is  located  on  the  Willamette 
River  in  West  Linn  and  Oregon  City. 
Oregon. 

T^e  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  are  available  for  review 
at  the  Commission's  Reference  and 
Information  Center,  Room  2-A,  888 
First  Street,  NE,  Washington,  D.C. 
20426.  Copies  can  also  be  obtained  by 
calling  the  project  manager,  Jon 
Cofrancesco  at  (202)  219-0079. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  96-29411  Filed  11-15-96;  8:45  am] 
BILUNG  CODE  SZIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6652-e] 

Gulf  Of  Mexico  Program  Citizens 
Advisory  Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Meeting  of  the 
Qtizens  Advisory  Committee  of  the  Gulf 
of  Mexico  Program. 

summary:  The  Gulf  of  Mexico  Program's 
Citizens  Advisory  Committee  will  hold 
a  meeting  at  the  River  House  Conference 
Center,  Stennis  Space  Center, 
Mississippi. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  D.  Giattina,  Director,  Gulf  of 
Mexico  Program  Office,  Building  1103, 
Room  202,  John  C.  Stennis  Space 
Center,  Stennis  Space  Center,  MS 
39529-6000,  at  (601)  688-3726. 
SUPPLEMENTARY  INFORMATION:  A 
workshop  of  the  Citizens  Advisory 
Committee  of  the  Gulf  of  Mexico 
Program  will  be  held  at  the  River  House 
Conference  Center,  Stennis  Space 
Center,  MS.  The  committee  will  meet 
from  1:00  p.m.  to  5:00  p.m.  on 
December  12  and  from  8:30  a.m.  to 
12:00  p.m.  on  December  13.  Agenda 
items  will  include:  Follow-up  to 
Management  Committee  Meeting; 
Organizational  Changes;  New  Members 
Introduction  and  Brief;  Definition  of 
Role  of  the  CAC;  Assignments/ 
Involvement  of  the  CAC  with  Focus 
Groups;  Discussion  of  FACA;  and  Break- 
out Groups  for  Opportunities  to  Meet  by 
Issue  and  State.  'The  meeting  is  open  to 
the  public. 

Dated:  November  12,  1996. 
James  D.  Giattina, 

Director,  Gulf  of  Mexico  Program. 

[FR  Doc.  96-29457  Filed  11-15-96;  8:45  am] 

BILUNQ  CODE  6560  80  M 


[FRL-5652-8] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the 
Integrated  Human  Exposure  Committee 
(IHEC)  of  the  Science  Advisory  Board 
(SAB)  will  meet  on  December  19-20, 
1996  at  the  Environmental  Protection 
Agency's  Waterside  Mall  Complex,  401 
M  Street,  SW,  Washington,  DC  20460  in 
Room  M2103.  For  convenient  access, 
members  of  the  public  should  use  the 
EPA  entrance  next  to  the  Safeway  store. 
The  meeting  will  start  at  9:00  a.m.  and 
end  no  later  that  5:00  p.m.  (Eastern 
Standard  Time)  each  day.  All  meetings 
are  open  to  the  public.  Due  to  limited 
space,  seating  at  meetings  will  be  on  a 
first-come  basis. 

Purpose  of  the  Meeting — The  main 
purpose  of  the  meeting  is  to  discuss  and 
review  the  EPA  Office  of  Research  and 
Development's  (ORD)  draft  Exposure 
Factors  Handbook,  which  is  intended  to 
revise  the  extant  (published  in  March 
1990)  version  of  the  Handbook.  The 
Handbook  is  intended  to  encourage 
consistency  in  exposure  assessments, 
while  allowing  risk  assessors  the 
flexibility  to  tailor  assessment 
approaches  to  specific  situations.  This 
Handbook  provides  a  summary  of  the 


available  data  on  consumption  of 
drinking  water;  consumption  of  fruits, 
vegetables,  beef,  dairy  products,  and 
fish,  soil  ingestion;  inhieilation  rates;  skin 
surfece  area;  lifetime;  activity  patterns; 
and  body  weight.  Since  publication  of 
the  1990  document,  new  data  on 
exposure  factors  have  become  available, 
and  revision  was  necessary  to  update 
the  Handbook. 

The  Committee  is  being  asked  to 
review  the  revised  Handbook, 
addressing:  a)  its  consistency  with 
EPA's  published  Exposure  Guidelines; 
b)  usefulness  of  its  data  presentation  to 
exposure  assessors;  c)  the  way  in  which 
supporting  studies  have  been  grouped 
vis-a-vis  the  exposure  factors  being 
evaluated;  and  d)  data  interpretation 
emd  characterization  of  imcertainty. 

For  Further  Information — Single  , 

copies  of  the  review  document  can  be 
obtained  by  contacting  the  ORD  Center 
for  Environmental  Research  Information 
(CERI)  at  (513)  569-7562.  The  EPA 
document  numbers  are:  EPA/600/P-95/ 
002Ba  (for  volume  I);  EPA/600/P-95/ 
002Bb  (for  volume  II);  and  EPA/600/P- 
95/002BC  (for  volume  III).  PLEASE 
NOTE  THAT  THIS  DOCUMENT  IS  NOT 
AVAILABLE  FROM  THE  SAB.  Members 
of  the  public  desiring  additional 
technical  information  about  the  draft 
Handbook  should  contact  Ms. 
Jacqueline  Moya  (8623).  US  EPA,  401  M 
Street,  SW,  Washington,  DC  20460, 
telephone  (202)  260-2385,  or  by  sending 
a  request  via  Internet  to 
moya.jacqueline€tepamail.epa.gov. 

Members  of  the  public  desiring 
additional  information  about  the 
meeting,  including  a  draft  agenda, 
should  contact  Ms.  Dorothy  Clark,  Staff 
Secretary,  Science  Advisory  Board 
(1400),  US  EPA,  401  M  Street.  SW, 
Washington  DC  20460,  telephone  (202) 
260-8414,  fax  (202)  260-7118.  or 
Internet  at: 

clark.dorothy@epamail.epa.gov.  Anyone 
wishing  to  make  an  oral  presentation  at 
the  meeting  must  contact  Mr.  Samuel 
Rondberg,  Designated  Federal  Official 
for  the  IHEC.  in  writing  at  the  above 
address  no  later  than  4:00  p.m., 
December  10. 1996  via  fax  (202)  260- 
7118  or  via  Internet  at: 
rondberg.sam@epamail.epa.gov.  The 
request  should  identify  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Mr.  Rondberg  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  Mr.  Rondberg  may  be 
contacted  by  telephone  at  (202)  260- 
2559. 
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Dated:  November  7.  1996. 
Donald  G.  Bamw. 

Staff  Director,  Science  Advisory  Board. 
(FRDoc.  96-29453  Filed  11-15-96.  8:45  ami 
HLUNQ  COM  MtO  BO  P 

(Pf-«71;  FRL-6572-7] 

PMticid*  Tolerance  Petition:  Notice  of 
Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUHMARY:  This  notice  is  a  summary  of 
a  pesticide  petition  proposing  the 
establishment  of  a  regulation  for 
residues  of  glufosinate-ammonium  in  or 
on  com  and  soybeans  This  summary 
was  prepared  by  the  petitioner. 
DATES:  Comments,  identified  by  the 
docket  number  IPF-671 1,  must  be 
received  on  or  before  December  18. 
1996 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW, 
Washington,  DC:  20460  In  person,  bring 
comments  to:  Rm.  1132  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  Wordl'erfet:!  5  1 
file  format  or  ASCII  file  fomiat.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  dtx:kpt  number 
[PF-6711   Electronic  comments  on  this 
notice  may  b«  filed  online  at  many 
Federal  Depositor^'  Libraries  Additional 
information  on  electronic  submissions 
can  be  found  b«ilow  in  this  d(x:umenl 

Information  submitted  as  comments 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  pari  or  all 
of  that  information  as  "Confidential 
Business  Information"  (('BI)  CHI  should 
not  be  submitted  through  e-mail 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  (iis<:k)sed  public  ly  by  EP.A 
without  prior  notice.  .Ml  written 
comments  will  be  available  for  public 


inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM)  23.  Registration  Division  (7505C). 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  EX:  20460. 
Office  location  and  telephone  number: 
Rm.  237,  CM  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)-305- 
6224;  e-mail: 
miller.  joanne€>epamail.epa.gov. 

SUPPt.EMENTARY  INFORMATKW:  EPA  has 
received  a  pesticide  petition  (PP) 
5F4578  pursuant  to  section  408(d)  of  the 
Federal  Food.  Drug  and  Cosmetic  Act. 
as  amended.  21  U.S.C.  Section  346a(d). 
by  the  Food  Quality  Protection  Act  of 
1996  (Pub.  L.  104-170.  110  Stat.  1489) 
from  AgrEvo  USA  Company  (AgrEvo), 
Little  Falls  Centre  One,  2711  Centerville 
Rd.,  Wilmington,  DE  19808  proposing  to 
amend  40  CFR  180.473  by  establishing 
tolerances  for  residues  of  the  herbicide, 
glufosinate-ammonium:  butanoic  acid. 
2-amino-4-(hydroxymethylphosphinyl)-. 
monoammonium  salt  and  its 
metabolites:  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 
3-methylphosphinico-propionic  acid 
expressed  as  glufosinate  free  acid 
equivalents.  The  new  tolerances  would 
be  for  residues  of  the  herbicide 'in  or  on 
the  following  raw  agricultural 
commodities:  field  com  grain,  at  0.2 
parts  per  milUon  (ppm);  field  com 
forage,  at  4.0  ppm,  field  com  fodder,  at 
6  0  ppm,  soybeans,  at  2.0  ppm,  soybean 
hulls,  at  5.0  ppm,  aspirated  grain 
fractions,  at  25.0  ppm.  eggs,  at  0  05 
ppm.  poultry,  meat  at  0.05  ppm, 
poultry,  fat  at  0.05  ppm,  and  poultry, 
mbyp  (meat  byproducts)  at  0.10  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FUX'A.  as  amended,  AgrEvo  has 
submitted  the  following  summary  of 
information,  data  and  arguments  in 
support  of  its  pesticide  petition.  This 
summary  was  proposed  by  AgrEvo  and 
EPA  has  not  yet  fully  evaluated  the 
merits  of  the  petition.  The  conclusions 
and  arguments  presented  are  those  of 
the  petitioner  and  not  of  the  EPA 
although  the  EPA  has  edited  the 
summary  for  clarification  as  necessary. 
Glufosinate-ammonium  is  a  non- 
selcjctive  herbicide  which  will  be  used 
for  post -emergence  weed  control  in  com 
and  soybeans  which  have  been 
genetically  modified  to  be  resistant  to 
the  herbicide. 


I.  AgrEvo  Petition  Summary: 

A.  Plant  Metabolism  and  Analytical 
Method 

1.  Plant  Metabolism:  The  metabohsm 
of  glufosinate-ammooium  in  plants  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  The  crop  residue 
profile  following  selective  use  of 
glufosinate-ammonium  on  transgenic 
crops  is  different  than  that  found  in 
conventional  crops.  The  only  crop 
residue  found  af^er  non-selective  use  is 
the  metabolite  3-methylphosphinico- 
propionic  acid,  which  is  found  in  only 
trace  amounts.  With  the  exception  of 
com  grain,  the  principal  residue 
identified  in  the  metabolism  studies 
after  selective  use  of  glufosinate- 
ammonium  was  2-acetamido-4- 
methylphosphinico-butanoic  acid.  Vkrith 
lesser  amounts  of  glufosinate  and  3- 
methylphosphinico-propionic  acid.  In 
com  grain,  which  exhibited  much  lower 
total  radiolabelled  residues  than  the 
other  commodities,  the  principal 
residue  identified  was  3- 
methylphosphinico-propionic  acid, 
with  lesser  amounts  of  2-acetamido-4- 
methylphosphinico-butanoic  acid. 

2.  Analytical  Method:  There  is  a 
practical  analytical  method  utilizing  gas 
chromatography  for  detecting  and 
measuring  levels  of  glufosinate- 
ammonium  and  its  metabolites  in  or  on 
food  with  a  general  limit  of 
quantification  of  0.05  ppm  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  proposed  in  these 
tolerances.  This  method  has  been 
validated  by  an  independent  laboratory 
and  the  petitioner  has  been  advised  that 
the  EPA  concluded  its  own  successful 
method  try  out. 

B.  Magnitude  of  the  Residue 

1.  Magnitude  of  the  Residue  in  Plants: 
Field  residue  trials  with  glufosinate- 
ammonium  resistant  com  and  soybean 
have  been  conducted  in  1993  and  1994 
at  several  different  use  rates  and  timing 
intervals  to  represent  the  use  patterns 
which  would  most  likely  result  in  the 
highest  residue.  In  these  trials,  the 
primary  residue  in  all  samples  was  2- 
acetamido-4-methylphosphinico- 
butanoic  acid,  which  was  found  at 
levels  at  least  2-7  times  that  of 
glufosinate  or  3-methylphosphinico- 
propionic  acid.  In  field  corn  grain,  only 
15  out  of  301  samples  analyzed 
exhibited  residues  >  0.05  ppm  (the  limit 
of  quantification).  The  tolerance  value 
has  been  proposed  at  0.2  ppm.  In 
soybean  seed,  the  total  mean 
glufosinate-ammonium  derived  residues 
range  from  0.32  ppm  to  1.89  ppm  (mean 
=  0  92  ppm)  and  the  tolerance  has  been 
proposed  at  2  ppm.  For  both  com  and 
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soybean,  the  tolerances  levels  have  been 
proposed  assuming  the  following:  (1)  a 
maximum  of  two  applications  of 
glufocinate-ammonivun  to  each  crop  per 
season  (2)  a  seasonal  maximum  rate  of 
0.8  pound  of  active  ingredient  per  acre 
for  each  crop,  (3)  the  last  application 
male  to  corn  no  later  than  the  24  inch 
stage  of  growth  and  (4)  the  final  soybean 
application  n':!i'^  no  later  than  early 
bloom. 

2.  Magnitude  of  the  Residue  ia 
Processed  Commoditics:Sti:dies  have- 
been  conducted  to  determine  the  level 
of  g'ufosinate  derived  residues  found  in 
or  or  the  processed  coiimodilics  from 
glufosinate  resistant  com  and  soybean 
grain.  The  studies  utilized  treatments  at 
significantly  exaggerated  rates  to 
provide  the  necessar}'  test  sensitivity. 
No  concentration  of  glufosinate  derived 
residue  was  found  in  field  corn 
processed  commodities  which  are 
relevant  food  or  feed  items,  i.e.,  flour, 
starch,  grits,  meal  or  oil.  No  processed 
food  tolerance  is  indicated  for  the  use  of 
glufusinate-ammonium  on  glufosinate- 
ammonium  resistant  com. 

In  the  soybean  processing  studies,  no 
residues  of  parent  or  metabolites  were 
found  in  the  crude  or  refined  soybean 
oil.  Measurable  levels  of  residue  were 
found  in  the  soybean  hulls  and  in  the 
meal.  Only  the  soybeari  hulls  are  to  be 
considered  a  relevant  animal  feed  item 
and  a  tolerance  of  5  ppm  for  soybean 
hulls  has  been  proposed. 

3.  Magnitude  of  the  Residue  in 
Animals:  Ruminant  and  poultr,-  feeding 
studies  were  conducted  to  determine 
the  magnitude  of  glufosinate-derived 
residues  in  the  tissues  and  milk  of  cows 
and  the  tissues  and  eggs  of  chicken  hens 
which  were  dosed  for  28  consecutive 
days  with  a  mixture  of  parent 
(glufosinate-ammonium)  and  metabolite 
(2-acetamido-4-methylphosphinico- 
butanoic  acid)  in  a  ratio  which 
represents  the  terminal  residue  in 
animal  feed.  No  residues  were  detected 
in  meat,  milk  or  eggs  at  the  dose 
calculated  to  represent  the  highest 
residue  legally  allowed  in  livestock 
feed. 

As  a  consequence  of  the  ruminant  and 
poultry  feeding  studies,  no  secondary 
tolerances  in  animal  commodities  above 
the  limit  of  quantification  are 
necessitated  as  a  result  of  the  proposed 
use  of  glufosinate-ammonium  on 
transgenic  com  and  soybean. 

C.  Toxicological  Profile  of  Glufosinate- 
Ammonium 

1.  Acute  Toxicity:  The  acute  oral 
LD50  values  for  glufosinate-ammonium 
technical  ranged  from  1510  to  2000  mg/ 
kg  in  rats  and  from  200  to  464  mg/kg  in 
mice  and  dogs.  The  acute  dermal  LD50 


was  2000  mg/kg  in  rabbits  and  was  4000 
mg/kg  in  rats.  The  4-hour  rat  inhalation 
LC50  was  1.26  mg/L  in  males  and  2.6 
mg/L  in  females.  Glufosinate- 
ammonium  was  not  irritating  to  rabbit 
skin  but  was  slightly  irritating  to  the 
eyes.  Glufosinate-anmionium  did  not 
cause  skin  sensitization  in  guinea  pigs. 
Glulosinale-ammonium  should  be 
classified  as  Tox  Category  11  for  oral 
toxicity,  Tox  Category  III  for  inhalation 
and  dermal  toxicity  and  Tox  Category  IV 
for  skin  irritation  and  eye  irritation 

2.  Geiiotoxicity:  No  evidence  of 
gcnotoxicity  was  nded  in  an  extensive 
baltei}  of  in  vitru  and  in  vivo  studies. 
The  petitioner  has  baen  advised  by  the 
EPA  lliat  negative  studies  determined 
acceptable  included  Saliiionella,  E.  coli 
and  mouse  lymphoma  gene  mutation 
assays,  a  mouse  micronucleus  assay, 
and  an  in  vilro  UDS  assay. 

3.  Reproductive  And  I3evelopmental 
Toxicity  Three  developmental  toxicity 
studies  were  conducted  witli  rats,  at 
dose  levels  ranging  from  0.5  to  250  mg/ 
kg/da;-.  The  no  observable  effect  levels 
(NOELs)  for  maternal  and 
developmental  effects  were  determined 
to  be  10  mg/kg/day  for  maternal  toxicity 
and  50  mg/kg/day  for  developmental 
toxicity,  based  on  the  findings  of 
hyperactivity  and  vaginal  bleeding  in 
dams  at  50  mg/kg/day  and  increased 
incidence  of  arrested  renal  and  ureter 
development  in  fetuses  at  250  mg/kg/ 
day. 

A  developmental  toxicity  study  was 
conducted  in  rabbits  at  dose  levels  of  0, 
2,  6.3  and  20  mg/kg/day.  The  maternal 
NOEL  for  this  study  was  determined  to 
be  6.3  mg/kg/day.  based  on  increases  in 
abortion  and  premature  delivery,  and 
decreases  in  food  consumption  and 
weight  gairuat  20  mg/kg/day.  No 
evidence  of  developmental  toxicity  was 
noted  at  any  dose  level;  thus  the 
developmental  NOEL  was  determined  to 
be  20  mg/kg/day. 

A  2-generation  rat  reproduction  study 
was  conducted  at  dietary  concentrations 
of  0,  40. 120  and  360  ppm.  The  parental 
NOEL  was  determined  to  be  40  ppm  (4 
mg/kg/day)  based  on  increased  kidney 
weights  at  120  ppm.  The  NOEL  for 
reproductive  effects  was  determined  to 
be  120  ppm  (12  mg/kg/day)  based  on 
reduced  numbers  of  pups  at  360  ppm. 

4.  Subchronic  Toxicity:  A  90-day 
feeding  study  was  conducted  in  Fisher 
344  rats  at  dietary  concentrations  of  0, 
8,  64,  500  and  4000  ppm.  Although 
slight  evidence  of  toxicity  was  observed, 
there  were  no  treatment-related 
histopathological  findings  at  any  dose 
level.  The  NOEL  for  this  study  was 
determined  to  be  8  ppm,  based  on 
increased  kidney  weights  at  64  ppm. 


A  90-day  feeding  study  was 
conducted  in  NMRI  mice  at  dietary 
concentrations  of  0,  80,  320  and  1280 
ppm.  There  were  no  treatment-related 
pathological  findings  at  any  dose  level 
but  increases  in  absolute  and  relative 
liver  weights,  serum  AST,  and  serum 
potassium  levels  were  noted  at  320  and' 
or  1280  ppm.  Based  on  these  findings, 
the  NOEL  for  this  study  was  detennined 
tu  be  80  ppm  (16.6  mg/kg/day). 

A  90-day  feading  study  was 
conuucled  in  beagle  dogs  at  dietary- 
concentrations  of  0,  4,  8,  16,  64  and  256 
ppn  There  were  no  treatment-related 
histopathological  findings  at  any  dose 
level  However,  because  of  reduced 
weight  gain  and  decreased  thyroid 
weights  at  G4  and/oi  256  ppm.  the 
NOLL  was  determined  to  be  16  ppm 
(0.53  rap/kg'day) 

5.  Chronic  Toxicity /Oncogenicity:  A 
12-month  feeding  study  was  conducted 
in  beagle  dogs  al  dose  levels  of  0.  2.  5 
and  0.5  mg/kg'day.  The  NOEL  was  5 
mg/kg/day  based  on  clinical  signs  of 
toxicity,  reduced  weight  gain  and 
mortality  at  8  5  mg/kg/day. 

A  2-year  mouse  oncogenicity  study 
was  conducted  in  NMRI  mice  at  dietar\ 
concentrations  of  0.  20.  80  and  160 
(males)  or  320  (females)  ppm.  The 
NOEL  was  determined  to  be  80  ppm 
(10.8  and  16.2  mg/kg/day  for  males  and 
females,  respectively)  based  on 
increased  blood  glucose,  decreased 
glutathione  levels  and  increased 
mortality  in  the  high-dose  males  and/or 
females.  No  evidence  of  oncogenicity 
was  noted  at  any  dose  level. 

A  combined  chronic  toxicity/ 
oncogenicity  study  was  conducted  in 
Wistar  rats  for  up  to  130  weeks  at 
dietary  concentrations  of  0.  40,  140  and 
500  ppm.  h.  dose-related  increase  in 
mortality  was  noted  in  females  at  140 
and  500  ppm.  while  increased  absolute 
and  relative  kidney  weights  were  noted 
in  140  and  500  ppm  males.  Thus,  the 
NOEL  for  this  study  was  determined  to 
be  40  ppm  (2.1  mg/kg/day).  No 
treatment-related  oncogenic  response 
was  noted.  However,  the  high-dose  level 
in  this  study  did  not  satisfy  the  EPA 
criteria  for  a  Maximum  Tolerated  Dose 
and  thus  a  data  gap  currently  exists  for 
a  rat  carcinogenicity  study.  All 
glufosinate-ammonium  tolerances 
previously  established  by  the  EPA  are 
time-limited  because  of  this  gap.  A  new- 
rat  oncogenicity  study  is  currently  being 
conducted  emd  is  due  to  the  EPA  by  July 
1,  1998. 

6.  Animal  Metabolism:  Numerous 
studies  have  been  conducted  to  evaluate 
the  absorption,  distribution,  metabolism 
and/or  excretion  of  glufosinate- 
ammonium  in  rats.  These  studies 
indicate  that  glufosinate-ammonium  is 
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poorly  dbsorbtid  (5-10%)  after  oral 
<i(iiiiiiiistrHtiun  and  is  rapidly 
)!liininatKd,  pniuarily  hs  parunt 
rompouiul  Small  amounts  of  the 
metatnilites  J  mitthylphosphmH :o- 
propionic  and  and  i:-acefamido-4- 
inelhylphosphmico-butanoic  ac  id  were 
found  m  the  excreta.  alth<iugh  the  latter 
IS  believed  to  be  a  result  of  a  reversible 
acetvlation  and  deacetylalion  process  by 
intestinal  b<u  terio 

7  Metabolite  Toxiiology  The  primary 
residue  resulting  from  the  use  of 
glufosinate-animonium  in  geneti(;ally 
transformed  corn  and  sovt)«an  consists 
of  the  metab4j|ites  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 
3-methvlphosphinico-propionic  acid  A 
considerable  number  of  toxicity  studies 
have  lH>«>n  conducted  with  these 
metalHilites,  including  developmental 
toxicity  studi«?s  in  rats  and  rabbits  with 
t)oth  metabolites  and  a  2-generation  rat 
repro<luction  study  with  2acetamido-4- 
niethvlphosphinico-butanoic  a<:id 
Neither  metabolite  presents  an  acute 
toxicity  hazard  and  both  were 
determined  to  \x!  non-genotoxic  in  an 
extensive  battery  of  in  vitro  and  in  vivo 
genotoxu  itv  studies  Neither  metabolite 
demonstrated  significant  developmental 
toxicity  to  either  rats  or  rabbits 
.Sub<  hronic  studies  in  rats,  mice  and 
dogs  were  conducted  with  Inith 
metabolites  with  no  clear  evidence  for 
any  sptKiifu  target  organ  toxicity  and 
with  N()f;i.'s  or  No  Observed  Adverse 
Effet  ts  I,evels  (NOAKL's)  substantially 
higher  than  those  stnm  with  glufosinate- 
amnioniiirii   Thus.  thes«'  studies  indicate 
that  both  metabolites  are  less  toxic  than 
the  parent  cotnpound  and  do  not  pos«" 
any  rtsproductive  or  developmental 
c(mcerns 

8   KndfK  rine  Fffj-cts   .No  spetial 
studies  invtrstigating  potential 
estrogenic  or  endcnrine  effmrts  of 
glufosinale-ammonium  have  b«»en 
conducte<l   However,  the  standard 
battery  of  required  studies  has  lieen 
completed  These  studies  include  an 
evaluation  of  the  potential  effects  on 
reprcKliu  lion  and  development,  and  an 
evaluatum  of  the  pathology  of  the 
endocrine  organs  following  repeated  or 
long-term  exposure  These  studies  an? 
generally  considerwd  to  be  suffit-ient  to 
detect  any  endiHjnne  effects  but  no  such 
effects  were  noted  in  any  of  the  studies 
with  either  glufosinate-ammonjum  or  its 
metabolites 

,D.  Agiireiiiitf  Exposure 

Glufosinate-ammonium  is  a  non- 
selective, post-emergent  herbicide  with 
both  food  and  non-foml  uses  As  such, 
aggregate  non  occupational  exposure 
would  include  exposures  resulting  from 
consumption  of  potential  residues  in 


food  and  water,  as  well  as  from  residue 
exposure  resulting  from  non-crop  use 
around  trees,  shrubs,  lawns,  walks, 
driveways,  etc.  Thus,  the  possible 
human  exposure  from  food,  drinking 
water  and  residential  uses  has  been 
assessed  below 

1   Dietary  (Food)  Exposure:  For 
purposes  of  assessing  the  potential 
dietary  exposure  from  food  under  the 
proposed  tolerances,  the  petitioner  has 
been  advised  that  the  EPA  has  estimated 
exposure  based  on  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  derived  from  the  previously 
established  tolerances  for  glufosinate- 
ammonium  on  apples,  grapes,  tree  nuts, 
bananas,  milk  and  the  fat,  meat  and 
meat-by-products  of  cattle,  goats,  hogs, 
hors«Js  and  sheep  as  well  as  the 
proposed  tolerances  for  glufosinate- 
ammonium  on  field  com  grain,  at  0  2 
ppm.  field  corn  forage,  at  4  0  ppm,  field 
corn  fodder,  at  6  0  ppm,  soybeans,  at  2.0 
ppm.  soybean  hulls,  at  5  0  ppm. 
aspirated  grain  fractions,  at  25.0  ppm, 
eggs,  at  0  05  ppm,  poultry,  meat  at  0.05 
ppm.  poultry,  fat  at  0.05  ppm.  and 
poultry,  mbyp  (meat  byproducts)  at  0.10 
ppm  The  TMRC  is  obtained  by  using  a 
miKlel  which  multiplies  the  tolerance 
level  residue  for  each  commodity  by 
consumption  data  which  estimate  the 
amount  of  each  commodity  and 
products  derived  from  the  commodity 
that  are  eaten  by  the  U.S  population 
and  various  population  subgroups.  In 
conducting  this  exposure  assessment, 
the  EPA  has  made  very  conservative 
assumptions-100%  of  all  commodities 
will  contain  glufosinate-ammonium 
residues  and  those  residues  would  be  at 
the  level  of  the  tolerance-which  result 
in  a  large  overestimate  of  human 
exposure  Thus,  in  making  a  safety 
determination  for  these  tolerances,  the 
Agency  took  into  account  this  very 
conservative  exposure  assessment. 

2  Dietary'  (Drinking  Water)  Exposure: 
There  is  no  Ma.ximum  Contaminant 
Level  established  for  residues  of 
glufosinate-ammonium.  The  petitioner 
has  been  advised  by  the  EPA  that  all 
environmental  fate  data  requirements 
for  glufosinate-ammonium  have  been 
satisfied.  The  potential  for  glufosinate- 
ammonium  to  leach  into  groundwater 
has  lH>en  assessed  in  a  total  of  nine 
terrestrial  field  dissipation  studies 
conducted  in  several  states  and  in 
varying  soil  types.  The  degradation  of 
glufosinate-ammonium  in  these  studies 
was  rapid,  with  half-lives  ranging  from 
a  low  of  6  to  a  high  of  23  days.  Despite 
the  relatively  high  water  solubility  of 
glufosinate-ammoaium,  this  compound 
ditl  not  appear  to  leach  under  typical 
test  conditions.  This  is  a  result  of  the 
combination  of  its  rapid  degradation 


and  its  tendency  to  bind  to  certain  soil 
elements  such  as  clay  or  organic  matter. 
Based  on  these  studies  and  the  expected 
conditions  of  use,  the  potential  for 
finding  significant  glufosinate- 
ammonium  residues  in  water  is  minimal 
and  the  contribution  of  any  such 
residues  to  the  total  dietary  intake  of 
glufosinate-ammonium  will  be 
negligible. 

3.  Non-Dietary  Exposure:  As  a  non- 
selective, post-emergent  herbicide, 
homeowner  use  of  glufosinate- 
ammonium  will  consist  primarily  of 
spot  spraying  of  weeds  around  trees, 
shrubs,  walks,  driveways,  flower  beds, 
etc.  There  will  be  minimal  opportunity 
for  post-application  exposure  since 
contact  with  the  treated  weeds  will 
rarely  occur.  Thus,  any  exposures  to 
glufosinate-ammonium  resulting  fi-om 
homeowner  use  will  result  from  dermal 
exposure  during  the  application  and 
will  be  limited  to  adults,  not  to  infants 
or  children.  These  exposures  are  not 
expected  to  pose  any  acute  toxicity 
concerns.  Furthermore,  based  on  the  US 
EPA  National  Home  and  Garden 
Pesticide  Use  Survey  (RTl/5 100/1 7-0 IF. 
March  1992),  the  average  homeowner  is 
expected  to  use  non-selective  herbicides 
only  about  four  times  a  year.  Thus,  these 
exposures  would  not  normally  be 
factored  into  a  chronic  exposure 
assessment. 

E.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
glufosinate-ammonium  and  other 
substances  that  have  a  common 
mechanism  of  toxicity  must  also  be 
considered.  The  precise  mechanism  of 
action  for  the  toxic  effects  of 
glufosinate-ammonium  in  animals  is  not 
known  but  is  believed  to  result,  at  least 
in  part,  from  interference  with  the 
neurotransmitter  function  of  glutamate. 
to  which  it  is  a  close  structural  analog. 
No  other  registered  active  ingredients 
are  known  to  have  a  similar  mechanism 
of  action.  Thus,  no  cumulative  effects 
with  other  substances  are  anticipated. 
Furthermore,  the  residues  on  transgenic 
crops  will  consist  primarily  of  the 
metabolites  of  glufosinate-ammonium, 
not  glufosinate-ammonium  itself.  These 
metabolites  are  less  toxic  than 
glufosinate-ammonium  and,  since  they 
are  not  structural  analogs  of  glutamate, 
they  should  not  cause  the  same  effects. 
Thus,  consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  and  only  the  potential  risks 
of  glufosinate-ammonium  need  to  be 
considered  in  its  aggregate  exposure 
assessment. 
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F.  Safety  Determinations 

1,  U.S,  Population  in  General:  Based 
on  a  complete  and  reliable  toxicity 
database,  the  EPA  has  adopted  an  RfD 
value  of  0.02  mg/kg/day  using  the  NOEL 
of  2.1  mg/kg/day  from  the  chronic  rat 
toxicity  study  and  a  100-fold  safety 
factor.  Using  the  conservative  exposure 
assumptions  described  above,  the 
petitioner  has  been  advised  that  thp  EPA 
has  concluded  that  aggregate  exposure 
to  glufosinate-ammonium  from  the 
previously  established  and  the  proposed 
tolerances  will  utilize  6.1  percent  of  the 
RfD  for  the  U.S.  population.  There  is 
generally  no  concern  for  exposures 
below  100  percent  of  the  R©  because 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Therefore,  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  aggregate  exposure  to 
glufosinate-ammonium  residues  to  the 
U.S.  population  in  general, 

2.  mfants  and  Children:  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
glufosinate-ammonium,  one  should 
consider  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  pre-  natal  development. 
Reproduction  studies  provide 
iaformation  relating  to  reproductive  and 
other  effects  on  adults  and  offspring 
from  pre-natal  and  post-natal  exposure 
to  the  pesticide. 

Three  developmental  toxicity  studies 
in  rats  (including  pre-  and  post-natal 
phases),  a  developmental  toxicity  study 
in  rabbits,  and  a  2-generation  rat 
reproduction  study  have  been 
conducted  with  glufosinate-ammonium. 
No  evidence  of  developmental  toxicity 
was  noted  in  rabbits,  even  at  the 
maternally  toxic  dose  level  of  20  mg/kg/ 
day.  No  developmental  or  reproductive 
effects  were  noted  in  rats  except  at 
parentally  toxic  dose  levels.  The  NOEL's 
for  maternal  and  developmental  toxicity 
in  the  rat  developmental  toxicity  studies 
were  determined  to  be  10  mg/kg/day 
and  50  mg/kg/day,  respectively,  based 
on  findings  of  hyperactivity  and  vaginal 
bleeding  in  dams  at  50  mg/kg/day  and 
increased  incidence  of  arrested  renal 
and  ureter  development  in  fetuses  at 
250  mg/kg/day.  The  parental  and 
reproductive  NOEL's  in  the  2-generation 
rat  reproduction  study  were  determined 
to  be  40  ppm  (4  mg/kg/day)  and  120 
ppm  (12  mg/kg/day),  respectively,  based 
on  increased  parental  kidney  weights  at 


120  ppm  and  decreased  numbers  of 
pups  at  360  ppm.  In  all  cases,  the 
reproductive  and  developmental 
NOEL's  were  greater  than  or  equal  to  the 
parental  NOEL's,  thus  indicating  that 
glufosinate-ammonium  does  not  pose 
any  increased  risk  to  infants  or  children. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
effects  for  children  is  complete.  Further, 
the  NOEL  at  2.1  mg/kg/day  fi^m  the 
chronic  rat  study  with  glufosinate- 
ammonium,  which  was  used  to 
calculate  the  RfD  (discussed  above),  is 
already  lower  than  the  NOEL's  from  the 
reproductive  and  developmental  studies 
with  glufosinate-ammonium  by  a  factor 
of  at  least  6-fold.  Therefore,  an 
additional  safety  factor  is  not  warranted 
and  an  RfD  of  0.02  mg/kg/day  is 
appropriate  for  assessing  aggregate  risk 
to  infants  and  children. 

Using  the  highly  conservative 
exposure  assumptions  described  above, 
the  petitioner  has  been  advised  that  EPA 
has  concluded  that  the  percent  of  the 
RfD  that  will  be  utilized  by  aggregate 
exposure  to  residues  of  glufosinate- 
ammonium  ranges  from  13.6  percent  for 
children  1  to  6  years  old,  up  to  28.3 
percent  for  non-nursing  infants  (<1  year 
old).  Using  more  realistic  assumptions 
concerning  anticipated  residues  and 
percent  crop  treated,  the  percent  of  RfD 
utilized  would  be  no  more  than  5%  for 
infants  or  children.  Therefore,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data  and  a  comprehensive 
exposure  assessment,  it  may  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  glufosinate-ammoniim:! 
residues. 

G.  International  Tolerances 

Glufosinate-ammonium  as  a  non- 
selective herbicide  is  currently 
registered  in  more  than  60  countries 
worldvyide  for  both  non-crop  use  as  well 
as  for  weed  control  and  desiccation  in 
numerous  conventional  crops,  including 
com  and  soybeans.  The  following  Codex 
Alimentarius  Commission  (Codex) 
Maximum  Residue  Levels  (MRLs)  for 
glufosinate-ammonium  on  conventional 
com  and  soybeans  have  been 
established:  maize,  at  0.1  ppm,  maize 
forage,  at  0.2  ppm  and  soya  bean  (dry) 
at  0.1  ppm.  These  tolerances  are  for 
non-selective  uses  such  as  no-till 
systems  or  post-directed  applications  on 
non-transgemc  crops. 


The  U.S.  tolerances  for  com  and 
soybean  commodities  are  being 
proposed  at  higher  levels  based  on 
residue  trial  data  submitted  by  the 
petitioner.  The  residue  trials  were 
conducted  in  the  U.S.  on  transgenic 
com  and  soybeans  according  to  the 
proposed  U.S.  label  parameters  for  these 
crops.  These  use  parameters 
(application^ate,  application  timing, 
crop  growth  stage,  pre-harvest  interval 
etc.)  differ  for  direct  application  use  on 
transgenic  crops  than  for  non-selective 
use  on  conventional  crops.  Based  on  the 
U.S.  data,  the  petitioner's  parent 
company,  AgrEvo  GmbH  of  Berlin. 
Germany  has  petitioned  the  Joint 
Meeting  of  the  Food  and  Agriculture 
Organization  Panel  of  Experts  on 
Pesticide  Residues  in  Food  and  the 
'%nvironment  and  the  World  Health 
Organization  Expert  Group  on  Pesticide 
Residues  (JMPR)  to  establish  Codex 
MRLs  for  use  on  transgenic  com  and 
soybeans  that  are  identical  to  the 
tolerances  proposed  for  these 
commodities  in  the  U.S.  It  is  anticipated 
that  the  JMPR  will  consider  and 
establish  the  MRLs  for  glufosinate- 
ammonium  on  transgenic  crops  during 
1997-1998. 

II.  Administrative  Matters 

Interested  persons  are  invited  to 
submit  comments  on  the  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  document  control 
number,  lPF-671].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday ,except  legal  holidays. 

A  record  has  been  established  for  this 
notice  imder  docket  number  (PF-671) 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-docketdep»ainail.ef>a.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
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use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPa  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  notice  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  notice  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

List  of  Sub|ects  in  40  CFR  Pari  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Noveml>er  7,  1996 

Pa<ar  Caulkina. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs 

(FR  Dot.  96-29576  Filed  ll-lS-96;  8  45  ami 
BILUNQ  COM 


(OPPTS-44«32;  FRL-8S73-31 

TSCA  Chemical  iMdng;  Receipt  of 
iMtOata 

AGENCY:  Environmental  Protection 
Agency  (EPAl. 
ACnOM:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
receipt  of  test  data  on  glycidyl 


methacrylale  (GMA)  (CAS  No.  106-91- 
2).  These  data  were  submitted  pursuant 
to  an  enforceable  testing  consent 
agreement/order  issued  by  EPA  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  FURTHER  INFORMA-PON  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543B.  401  M  St..  SW.. 
Washington.  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551:  e-mail:  TSCA- 
HotlineOepamail.epa.gov. 
SUPf>I.EMENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  statement  that  results  of 
testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  section  4(d). 

I.  Test  Data  SubmiMiona 

Test  data  for  glycidyl  methacrylale 
were  submitted  by  Keller  and  Heckman 
LLP  on  behalf  of  the  Dow  Chemical 
Company  pursuant  to  a  TSCA  section  4 
enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000  and  were 
received  by  EPA  on  September  17,  1996. 
The  submission  includes  a  final  report 
entitled  "Glycidyl  Methacrylate: 
Thirteen-Week  Vapor  Inhalation 
Toxicity  Study  in  Fischer  344  Rats." 
GMA,  a  glycidol  derivative,  is  an  epoxy 
resin  additive  used  in  paint  coating 
formulations  and  adhesive  applications. 


EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44632).  This  record  includes  a  copy  of 
the  study  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Nonconfidential  Information 
Center  (also  known  as  the  TSCA  Public 
Docket  Office).  Rm.  B-607  Northeast 
Mall.  401  M  St..  SW..  Washington.  DC 
20460. 

Authority:  15  U.S.C.  2603. 
List  of  Subiects 

Environmental  protection.  Test  data. 
Dated;  November  6,  1996. 

Paul  J.  Campanella, 

Acting  Director.  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  96-29454  Filed  11-15-96;  8:45  am] 
BiLUNQ  cooc  aaao  «o  r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Hearing  Designation  Order 

The  Commission  has  before  it  for 
consideration  the  following  matter; 


bcensee 


Desert  Broadcasting  Corporation 


City/State 


Desert  Center.  CA 


MM  docket 
No. 


96-221 


(Regarding  the  renewal  apphc:ation  for 
Station  KZAL(FM)) 

Pursuant  to  S«<;tion  309(e)  of  the 
Communications  Act  of  1934,  as 
amended.  Desert  Broadcasting 
Corporation's  application  for  renewal  of 
license  has  been  designated  for  hearing 
concerning  the  following  issues: 

1  To  determine  the  effect  of  Eugene 
B  White's  state  convictions  on  the  basic 
qualifications  of  Desert  Broadcasting 
Ck)rporation 

2.  To  determine  whether  Desert 
Broadcasting  Corporation  has  violated 
Section  1.65(c)  of  the  Commission's 
Rules. 

3.  To  determme  whether  Desert 
Broadcasting  Corporation  has  violated 
Section  73.3615  of  the  Commission's 
Rules. 


4.  To  determine  whether  Desert 
Broadcasting  Corporation  has  violated 
Sections  73.1740  and/or  73.1750  of  the 
Commission's  Rules. 

5.  To  determine  whether  Desert 
Broadcasting  Corporation  has  the 
capabiUty  and  intent  to  expeditiously 
resume  the  broadcast  operations  of 
K2LAL(FM),  consistent  with  the 
Commission's  Rules. 

6.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
preceding  issues,  whether  grant  of  the 
subject  renewal  of  license  application 
would  serve  the  public  interest, 
convenience  and  necessity. 

A  copy  of  the  complete  Hearing 
Designation  Order  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


FCC  Dockets  Branch  (Room  320),  1919 
M  Street,  N.W..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service.  2100  M  Street.  N.W..  Suite  140. 
Washington.  DC.  20037  (telephone 
number  202-857-3800). 

Federal  Communications  Commission 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-29399  Filed  11-15-96;  8:45  am) 

MUMO  COOC  STII-OI-^ 
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[DA  96-1752] 

Streamlining  the  International  Section 
214  Authorization  Process  and  Tariff 
Requirements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUIMIARY:  On  October  22, 1996,  the 
International  Bureau  of  the  Federal 
Communications  Commission  adopted 
an  Order  on  Reconsideration  modifying 
the  Order  adopting  the  exclusion  list  in 
this  proceeding  (Exclusion  List  Order 
adopted  on  July  26, 1996).  The 
Commission  modified  the  exclusion  list 
by  removing  CANUS-1  from  the 
exclusion  list  consistent  with  a  letter 
from  the  State  E)epartment.  This 
decision  should  make  the  market  for 
cable  access  more  competitive,  leading 
to  lower  prices  for  U.S.  carriers'  end 
users. 

EFFECTIVE  DATE:  October  22,  1996. 
FOR  FURTHER  INFORINATION  CONTACT: 
James  Hedlund,  Attorney-Advisor, 
Policy  and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-1399. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  International  Bureau's 
Order  adopted  on  October  22, 1996  and 
released  on  October  24, 1996  (DA  96- 
1752).  The  full  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington.  D.C.  20554. 
The  complete  text  of  this  Order  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  2100  M  Street.  N.W..  Suite  140, 
Washington,  D.C.  20037  (202)  857-3800. 
The  Order  also  is  available  as  a  text  file 
at  http://www.fcc.gov/Bureaus/ 
Intemational/Orders/da961 752.txt.  It  is 
available  as  a  WordPerfect  file  at  http:/ 
/www.fcc.gov/Bureaus/Intemational/ 
Orders/da961752.wp. 

Summary  of  Order 

1.  On  February  29, 1996,  the  Federal 
Communications  Commission  adopted 
rules  to  streamline  the  international 
Section  214  authorization  process  and 
tariff  requirements.  (Report  and  Order, 
Stmamlining  the  Internationa]  Section 
214  Authorization  Process  and  Tariff 
Requirements,  IB  Docket  No.  95-118, 
FCC  96-79.  released  March  13, 1996,  61 
FR  15724  (April  9, 1996)).  The  Report 
and  Order  adopted  procedures  for 
issuing  global,  rather  than  country- 
specific  and  facility-specific.  Section 
214  authorizations  to  qualified 
applicants.  As  part  of  the  new 


procedures,  the  International  Bureau 
was  required  to  establish  and  maintain 
an  exclusion  list  identifying  restrictions 
on  providing  service  using  particular 
facilities  or  to  particular  countries  for 
those  carriers  receiving  a  global  Section 
214  authorization.  On  July  6, 1996,  the 
Commission  adopted  the  exclusion  list. 
(Exclusion  List  Order  adopted  on  July 
26,  1996,  61  FR  50023  (September  24. 
1996)). 

2.  On  October  22. 1996,  the  State 
Department  notified  the  Bureau  that  it 
would  support  the  removal  of  CANUS- 
1  from  the  exclusion  list,  provided  that 
the  conditions  of  the  cable  landing 
license  granted  to  OPTEL  are  not 
modified.  In  particular,  the  State 
Department  requested  the  Commission 
to  continue  to  require  that  the  licensee 
shall  not  sell  or  lease  any  capacity  on 
CANUS-1.  including  capacity  for  non- 
common  carrier  services,  to  Teleglobe, 
its  affiliates  or.any  partnerships  or  joint 
ventures  in  which  'Teleglobe  is  a 
participant,  unless  and  until  Teleglobe, 
its  affiliates  or  partnerships  or  joint 
ventures  in  which  Teleglobe  is  a 
participant  has  requested  and  received 
prior  Commission  approval  for  the  sale 
or  lease  of  any  such  capacity.  Further, 
the  State  Department  requested  the 
Commission  to  continue  to  require 
Teleglobe  to  obtain  specific  Section  214 
authorization  in  order  to  acquire  or  use 
capacity  on  CANUS-1  for  common 
carrier  services. 

3.  Now  that  the  State  Department 
supports  the  removal  of  CANUS-1  from 
the  exclusion  list,  the  Commission 
found  that  there  are  no  "imperative 
circumstances,"  as  that  term  is  used  in 
the  Streamhning  Order,  warranting  the 
placement  of  the  facility  on  the 
exclusion  list.  The  Commission  noted 
that  the  removal  of  CANUS-1  from  the 
exclusion  list  does  not  in  any  way 
modify  the  conditions  placed  on  OPTEL 
in  the  cable  landing  license.  The 
removal  of  CANUS-1  fi^m  the 
exclusion  list  will  reduce  the  regulatory 
burden  on  U.S.  carriers  wishing  to 
obtain  capacity  on  this  facility.  This 
decision  should  make  the  market  for 
cable  access  more  competitive,  leading 
to  lower  prices  for  U.S.  carriers'  end 
users. 

Ordering  Clauses 

4.  Accordingly,  it  is  ordered  that 
pursuant  to  Section  1.113  of  the 
Commission's  Rules.  47  CFR  1.113,  the 
Exclusion  List  Order  adopted  on  July  26, 
1996,  is  modified  to  the  extent  detailed 
above. 

5.  Accordingly,  it  is  ordered  that  the 
Exclusion  List  attached  to  this  order, 
which  identifies  restrictions  on 
providing  service  using  particular 


facilities  or  to  particular  countries  for 
those  carriers  receiving  a  global  Section 
214  authorization,  is  hereby  adopted. 

6.  This  Order  is  issued  under  0.261  of 
the  Commission's  Rules  and  is  effective 
upon  adoption.  Petitions  for 
reconsideration  under  §  1.106  or 
applications  for  review  under  §  1.115  of 
the  Commission's  Rules  may  be  filed 
within  30  days  of  the  date  of  the  public 
notice  of  this  Order  (see  47  CFR 
1.4(b)(2)). 

Federal  Communications  Commission 
Diane  J.  Cornell, 

Chief,  Telecommunications  Division, 
International  Bureau. 

Attachment — International  Section  214 
Authorizations 

Exclusion  List  as  of  October  Z2. 1996 

The  following  is  a  list  of  countries  and 
facilities  not  covered  by  grant  of  global 
Section  214  authority  under  §63. 18(e)(1)  of 
the  Commission's  Rules.  47  CfR  63.18(e)(1). 
In  addition,  the  facilities  listed  shall  not  be 
used  by  U.S.  carriers  authorized  under 
§63.01  of  the  Commission's  Rules,  unless  the 
carrier's  Section  214  authorization 
speci6cally  lists  the  facility.  Carriers  desiring 
to  serve  countries  or  use  facilities  listed  as 
excluded  hereon  shall  file  a  separate  Section 
214  application  pursuant  to  §  63.18(e)(6)  of 
the  Commission's  Rules. 

Countries 

Cuba  (applications  for  service  to  this 
country  shall  comply  with  the  separate  filing 
requirements  of  the  Commission's  Public 
Notice  Report  No.  1-6831.  dated  July  27. 
1993,  "FOC  to  Accept  Applications  for 
Service  to  Cuba.") 

Facilities 

All  non-U. S.  licensed  Cable  and  Satellite 
Systems  Except; 

Foreign  Cable  Systems 

Aden-Djibouti 

APC 

APCN 

APHRODITE  2 

ARIANNE  2 

ASEAN 

B-M-P 

Brunei-Singapore 

CADMOS 

CANTAT-3 

CARAC 

CELTIC 

China-Japan 

aos 

Denmark-Russia  1 

ECFS 

EMOS-1 

EURAFRICA 

Germany-Denmark  1 

Germany-Sweden  No.  4 

Germany-Sweden  No.  5 

H-J-K 

HONTAI-2 

rruR 

KATTEGAT-l 
Kuantan-Kota  Kinabalu 
LATVIA-SWEDEN 
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MalavsiaThdiland 
Marseille/Paiermi)  Link 
MAT- 2 
ODIN 

pen(:an-5 

K-l-K 
RIOIA 
SAT-2 

SEA-ME-WE  2 
SEA-ME-WE  3 
T-V-H 
TAGIDE  2 
TASMAN  2 
UGARIT 
UK-BEL  6 
UK-Denmark  4 
UK-dermany  5 
UK-Netherlands  12 
UK-Netherlands  14 
UK-Spain  4 
UNISUR 

This  list  is  subject  to  change  by  the 
Commission  when  the  public  interest 
requires.  Before  amending  the  list,  the 
Commission  will  first  issue  a  public  notice 
giving  affected  parties  the  opportunity  for 
comment  and  hearing  on  the  proposed 
changes.  The  Commission  will  then  release 
an  order  amending  the  exclusion  list.  This 
list  also  is  subject  to  change  upon  issuance 
of  an  Executive  Order.  See  Streamlining  the 
Section  214  Authorization  Process  and  Tariff 
Requirements.  IB  Docket  No  95-118  FCC  96- 
79.  released  March  13,  1996 

For  additional  information,  contact  the 
International  Bureau's  Telecommunications 
Division.  Policy  and  Facilities  Branch.  (202) 
418-1460 

jFR  Doc.  96-29431  Filed  11-15-96:  8  45  ami 

MLLMQ  COM  (TII-OI-^ 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agre6fn«nt(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street  NW  .  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secrretary.  Federal 
Maritime  Commission,  Washington. 
DC.  20573,  within  10  days  after  the  date 
of  the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  set;tion  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agrt^mt^nt  No    202-008900-060, 

Title:  The  "8900"  Lines  Agreement. 

Parties:  A. P.  Moller-Maersk  Line. 
DSR-Senator  Lines.  The  National 
Shipping  Company  of  Saudi  Arabia. 


P*0  Containers.  Ltd..  Sea-Land  Sei^ice. 
Inc..  United  Arab  Shipping  Company 
(S.A.G.). 

Synopsis:  The  proposed  modification 
makes  several  technical  corrections  to 
the  Agreement:  (1)  deletes  the  reference 
to  Agreement  No.  203-011408;  (2) 
revises  the  geographic  scope  in  Article 
V(l)  to  correspond  with  the  scope  in 
Article  IV  of  the  Agreement;  (3)  revises 
Article  VI  to  clarify  who  will  chair 
meetings  in  the  absence  of  the  Executive 
Director;  (4)  revises  Articles  Vll  and  XIII 
by  substituting  "e-mail"  for  "telex";  (5) 
revises  paragraphs  J(l).  1(2)  and  L  of 
Appendix  B  by  substituting  "Executive 
Director"  for  "Vice  Chairman";  and  (6) 
revises  paragraph  M  of  Appendix  B  to 
provide  for  arbitration  in  New  Jersey 
instead  of  New  York. 

Agreement  No.:  224-200229-003. 

Title:  Manchester  Terminal 
Corporation/Empire  Scott  Stevedoring. 
Inc.,  Terminal  Agreement. 

Parties:  Manchester  Terminal 
Corporation  ("MTC"),  Empire  Scott 
Stevedoring,  Inc.  ("Empire"). 

Synopsis:  The  proposed  modification 
is  a  renegotiated  contract  between  MTC 
and  Empire.  MTC  assigns  the  rtgfat  to 
Empire  Scott  Stevedoring,  Inc.,  to  load, 
unload,  handle  and  render  other  related 
services  to  cargo  and  containers  moving 
through  MTCs  facilities.  The 
Agreement  also  reflects  a  nam*  change 
of  Scott  Marine  Services.  Inc.,  to  Empire 
Scott  Stevedoring,  Inc. 

Agreement  No.:  224-200972-001. 

Title:  Fort  Of  Houston/TMM/HLC 
Terminal  Agreement. 

Parties:  Port  of  Houston  Authority. 
Transportation  Maritime  Mexicana,  S.A. 
de  C.V.  ("TMM").  Hapag-Lloyd 
(America),  Inc.  ("HLC "). 

Synopsis:  The  proposed  modification 
amends  section  IX  of  the  Agreement  to 
specify  that  storage  charges  will  be 
based  on  a  reasonable  number  of 
containers  and  chassis.  The  Agreement 
is  further  amended  in  section  VII  to 
specify  that  the  Port,  under  special 
conditions,  will  reimburse  TMM  or  HLC 
for  certain  expenses. 

A^eement  No.:  224-201004. 

T/fye.  Indiana's  International  Port/ 
Bums  Harbor  General  Cargo  Terminal 
Operating  Agreement. 

Parties:  Indiana  Port  Commission. 
Indiana  Stevedoring  and  Distribution 
Corporation  (  "ISD"). 

Synopsis:  The  Agreement  provides 
that  ISD  will  operate  and  maintain 
terminal  facilities,  for  all  public  users 
desiring  to  use  ISO's  services,  at 
Indiana's  International  Port/Bums 
Harbor  for  an  initial  period  of  ten  years 
beginning  January  1,  1999. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  November  12. 1996. 
JoMph  C  Polking, 
Secretary 
|FR  Doc.  96-29424  Filed  11-15-96:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Merpsrs  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C,  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  btecome  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  oFa  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
wrriting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  comjiany  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  wouldL 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
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indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  12, 
1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  The  Colonial  BancGmup.  Inc., 
Montgomery,  Alabama;  to  merge  with 
DAV  Bankshares,  Inc.,  Dalton,  Georgia, 
and  thereby  indirectly  acquire  Dalton/ 
Whitfield  Bank  &  Trust,  Dalton,  Georgia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  State  Financial  Services,  Inc., 
Harrodsburg.  Kentucky;  to  become  a 
bank  holding  company  by  acquiring 
State  Bank  &  Trust  Company, 
Harrodsburg,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  12. 1996. 
Wiliiam  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  96-29401  Filed  11-15-96;  8:45  am) 
SH.LMO  COOE  SMMI-F 


[Docket  No.  R-0937] 

Federal  Reserve  Payment  System  Risk 
Policy;  Modified  Procedures  for 
Measuring  Daylight  Overdrafts 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Pohcy  Statement. 

SUMMARY:  The  Board  has  adopted 
changes  to  the  procedures  for  measuring 
daylight  overdrafts.  Posting  times  for 
Treasury  investments  resulting  from 
electronic  federal  tax  payments  have 
been  added  to  these  procedures. 
EFFECTIVE  DATE:  November  18, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bettge,  Manager  (202/452-3174),  Heidi 
Richards,  Senior  Financial  Services 
Analyst  (202/452-2598),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems;  for  the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Department  of  the  Treasury 
is  currently  implementing  the  Electronic 
Federal  Tax  Payment  System  (EFTPS)  to 
facilitate  electronic  payment  of  taxes. 
The  transition  of  taxpayers  who  are 
currently  required  to  pay  taxes 
electronically  to  the  new  EFTPS  system 
is  expected  to  occur  over  the  next 
several  months. 

Most  tax  payments  processed  through 
the  EFTPS  are  expected  to  be  settled 


through  the  Automated  Clearinghouse 
(ACH).  ACH  tax  payments  processed 
through  the  EFTPS  will  be  reinvested 
each  day  through  the  Federal  Reserve's 
Treasury  Tax  and  Loan  (TT&L)  system 
into  depository  institutions'  TT&L 
accounts. '  Those  banks  choosing  to 
receive  Treasury  funds  as  note  option 
banks  will  receive  EFTPS  investments, 
which  are  TT&L  credits  to  their  Federal 
Reserve  accounts  for  the  amoimt  of  tax 
payments  settled  via  ACH  on  a  given 
day.  Banks  that  do  not  choose  to  hold 
Treasury  investments  (remittance  option 
and  non-TT&L  depository  irtrtitutions) 
will  not  receive  EFTPS  investments. 
EFTPS  investments  provide  a  means  for 
the  Treasury  Department  to  invest  tax 
payments  remitted  to  the  Treasury 
electronically  which,  under  the 
traditional  paper-based  tax  payment 
system,  would  have  been  retained  by 
depository  institutions  and  credited  to 
their  TT&L  accounts. 

The  Board's  initial  policy  statement 
aimed  at  controlling  daylight  overdrafts 
became  effective  in  1986  (50  FR  21120, 
May  22, 1985).  The  Board's  Policy 
Statement  on  Payments  System  Risk 
establishes  maximum  limits  (caps)  and 
fees  on  daylight  overdrafts  in  accounts 
of  depository  institutions  at  Federal 
Reserve  Banks.  Daylight  overdrafts  are 
measured  according  to  a  set  of  "posting 
rules"  established  by  the  Board,  which 
comprise  a  schedule  for  the  posting  of 
debits  and  credits  to  institutions' 
Federal  Reserve  accounts  for  different 
types  of  payments. 2  Currently,  EFTPS 
investments  are  not  explicitly  included 
in  this  schedule,  and  thus  would  be 
posted  after  the  close  of  the  Fedwire 
Funds  Transfer  System  (6:30  p.m. 
Eastern  Time)  imless  the  Board 
determined  otherwise.' 

Analysis  of  Daylight  Overdraft  Posting 
Times 

The  Board  reviewed  potential 
daylight  overdraft  posting  times  for 
EFTPS  investments  in  light  of  its 
original  objectives  in  designing  the 
posting  rules.  These  objectives  included 
reducing  intraday  float,  permitting 
straightforward  monitoring  and  control 
of  institutions'  cash  balances  during  the 
day,  and  reflecting  the  legal  rights  and 
obligations  of  parties  to  payments. 


'  See  Department  of  the  Treasury.  "Treasury  Tax 
and  Loan  Depositaries  and  Payment  of  Federal 
Taxes;  Proposed  Rule,"  61  FR  51185-51194, 
September  30, 1996. 

'  See  "Federal  Reserve  Policy  Statement  on 
Payments  System  Risk,"  section  I.A. 

'  Treasury  investments  for  which  advance  notice 
is  given  are  posted  to  depository  institutions' 
accounts  at  the  opening  of  the  Fedwire  Funds 
Transfer  System  (currently  8:30  a.m.  Eastern  Time), 
while  same-day  investments  are  posted  as  soon  as 
they  are  processed,  l>ut  by  no  later  than  1:00  p.m. 


Posting  time  options  for  EFTPS 
investments  considered  by  the  Board 
included  (all  times  are  Eastern  Time): 
(1)  post  all  EFTPS  investments  at  the 
opening  of  the  Fedwire  Funds  Transfer 
System  (currently  8:30  a.m.);  (2)  post 
EFTPS  investments  resulting  from  ACH 
credit  tax  payments  at  the  opening  of 
the  Fedwire  Funds  Transfer  System  and 
-those  from  ACH  debit  tax  payments  at 
11:00  a.m.;  (3)  post  all  EFTPS 
investments  at  11:00  a.m.;  and  (4)  post 
all  EFTPS  investments  at  1:00  p.m. 

The  Board  has  determined  that  the 
second  option  is  most  consistent  with 
its  objectives  in  establishing  the 
daylight  overdraft  posting  rules.  This 
option  would  synchronize  the  EFTPS 
investments  with  the  posting  of  the 
corresponding  ACH  tax  payments 
(currently  8:30  a.m.  for  ACH  credit 
originations  and  11:00  a.m  for  ACH 
debit  originations).'*  The  impact  of  the 
EFTPS  payments  on  the  intraday 
Federal  Reserve  account  balances  and 
daylight  overdrafts  of  depository 
institutions  would  be  minimized, 
without  creating  intraday  float  or 
compromising  the  ability  of  institutions 
to  monitor  and  control  their  account 
balances. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  ch. 
3506;  5  CFR  1320  Appendix  A.l).  the 
Board  reviewed  the  policy  statement 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Pap>erwork  Reduction 
Act  are  contained  in  the  policy 
statement. 

Policy  Statonent  on  Payments  Sjrstem 
Risk 

The  "Federal  Reserve  Policy 
Statement  on  Payments  System  Risk," 
section  I.A.,  under  the  beading 
"Modified  Procedures  for  Measuring 
Daylight  Overdrafts"  (57  FR  47104, 
Octoter  14, 1992)  is  amended  as 
follows: 

Opening  Balance  (Previous  Day's 
Closing  Balance) 

Post  at  the  Opening  of  Fedwire  Fimds 
Transfer  System: 

+/  -  Government  and  commercial 
ACH  credit  transactions. 

+Treasury  Electronic  Federal  Tax 
Payment  System  (EFTPS)  investments 
from  ACH  credit  transactions. 

+Advance-notice  Treasury 
investments. 


*  Posting  limes  for  jwyments  currently  posted  at 
the  opening  of  the  Fedwire  Funds  Transfer  System 
may  require  modification  when  this  opening  time 
i»  movod  to  12:30  a.m.  Eastern  Time  in  1997. 
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+Treasury  state  and  local  government 
series  (SLGs)  interest  and  redemption 
payments. 

+Treasury  checks,  postal  money 
orders,  local  FcKleral  Reserve  Bank 
checks.  EZ-Clear  savings  bond 
redemptions  in  separately  sorted 
deposits. 
ft         *         •         *         • 

Post  at  11:00  a.m.  Eastern  Time: 
+/  -  ACH  debit  transaction. 
■••EFTPS  investments  from  ACH  debit 
transactions 

ft         •         ft         •         * 

By  order  of  thn  Board  of  (k)vemors  of  the 
Fedaral  Reserve  System.  NiivemtH^r  8.  1996. 

BarlMu-a  R.  Lowrey. 

Associatf  SeciTtary  of  the  Btxird 

IFRDcx:  96-29289  Filed  n-lS-96;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

Granting  of  R«qiM«t  for  Early 
Termination  of  the  Waiting  Parlod 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act.  15 
U.S.C.  §  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
Ceneral  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 


and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between  10/14/96  and  10/25/96 


Acquiring  person/acquired  persorVacqured  entity 


PMN  No. 


General  Electrc  Company.  First  Cotony  Corporation.  First  Colony  Corporation 

Mtssissippt  Chemical  Corporation.  First  Mississippi  Corporation,  First  Mississippi  Corporation  

W.  Don  Cornwell.  Joel  I.  Ferguson.  WLAJ-TV  

Cox  Enterpnses.  IrK..  Tele-Communications,  Irx:..  Tele-Comnxjnications.  Inc  

Tele-Corrwnurncations,  Inc  .  Cox  Enterprises,  inc..  Cox  Enterpnses.  Inc  

PXRE  Corporation,  Transnatiorvil  Re  Corporation,  Traf^snatlor^al  Re  Corporation  

Reliastar  Financial  Corp..  Kinnard  Investments.  Inc.  PnmeVest  Finarxaal  Services.  Inc 

Premier  Parks  Inc.,  Mr  Charles  R.  Wood.  Storytown  USA.  Inc  

The  Gillette  Company.  Duracell  Intematiorwl.  Inc..  OuraceU  Intemational.  Inc  !!."!!!"!! 

STET— Societa  Finamiana  Teletomca.  pa..  Concentnc  Network  Corporation.  Concentre  Network  Corporation  ...''..^Z 

KELP— 1987  United  Partnership.  Gaye  BeasJey,  The  Patncian  Financial  Company 

Energy  Ventures.  Inc.  Parker  Dnihng  Co  .  Pariter  Oniling  Co  

Parker  Oniling  Company.  Energy  Ventures,  Inc..  Mallard  Bay  DriHing,  Inc  

Hicks.  Muse.  Tate  &  Furst  Equity  Fund  III.  L.P..  Amencan  Home  Products  Corporation.  American  Home  Products  Cck- 

poration  

Welsh.  Carson,  Anderson  &  Stowe  VI.  LP,  Betiavxxal  Healttx^re  Corporation,  Behavioral  Healtticare  Corporation 

Federated  Department  Stores.  Inc  .  Dayton  Hudson  Corporatkxi.  Marshal  Field  Stores,  Inc 

Steven  L  Volla,  The  Bucks  County  Hearth  System,  The  Bucks  County  Health  System  

Northwestern  PuWic  Service  Company,  CGI  Holdings.  Inc..  CGI  Holdings.  Inc ..''"'""''. 

Scott  K  Ginsburg,  Estate  of  Willet  H  Brown.  The  Brown  Organizaton ".'." 

Nationwide  Mutual  Insurance  Company,  Estate  of  Willet  H.  Brown.  KGB,  Inc  

HBO  4  Company,  GMIS,  Inc  .  GMIS  Inc ."..!!!!!!!!!."."!.!!!!!!!!!!!". 

New  Rio,  LLC.  Donna  Karan  International  Inc  ,  DKNY  Jeans  Logo  License  Agreement 

American  Mutual  Holding  Company.  Edina  Financial  Services,  Inc..  Edina  Financial  Services.  Inc  

FITech  International  Corporation,  Mrs  Bruce  G  Robert,  Magnetic  Power  Systems,  Inc !.!!!"!!!!!!! 

Leggett  &  Plan.  Incorporated,  Steadley  Company,  Steadley  Corrpany  

Birmingham  Steel  Corporation.  Hiuka  Amenca  Corporation  (DetHor  in  Bankaiptcy),  Hiuka  America  Corporation 

Wajax  Limited.  Spencer  Industnes,  Irx:.,  Spencer  Industnes,  Inc  

OCI  HoWings  Corp  .  John  C   Skoglund,  Skoglkund  Comrrxinications,  Inc  

Sears,  Roebuck  &  Co  ,  Richard  L.  Elwood.  Vutean  Tire  Conpany,  Inc  "!.!.!.""""".""".'"!!"! 

C    H    Boehnnger  Sohn  (a  German  company),  Fu)isawa  Pharmaceutical  Co..  Ltd.  (a  Japanese  company),  Fu)isawa 

USA,  Inc  

AMRESCO.  Inc  .  Russell  and  Rebecca  Jedinak.  Quality  Mortgage  USA,  Inc..  Quality  Funding.  \rK   'ZZ'ZZZZ""^^^. 
Superior  National  Insurance  Group.  Inc  .  Richard  H  Pickup,  Pac  Rim  Holding  Corporation 

Premier  Parks  Inc  .  James  E   Ferrell,  Family  Recreational  Enterprises,  Corxxird  Entertainment 

Mitsui  &  Co  .  Ltd  .  Hiuka  America  Corporation,  Hiuka  America  Corporation  

Rotiert  J  Tomsich.  The  General  Electric  Company,  p  I.e..  A  B  Dick  Company  '""'Z'Z'''ZZZZ. 

SBC  Communication  Inc  ,  HigtiwayMaster  Communications.  Inc  .  HighwayMaster  Communications.  Inc  

Air-Cure  Techrxjtogies.  Inc  .  Ohmstede.  Inc  .  Ohmstede.  Inc  [.... 

Redland  PLC  (an  English  compeny).  Harry  and  Dahlia  J   Ratrie,  Bryn  Awel  Corporation   

Swiss  Reinsurance  Company.  Prudential  Corporation  p  I.e.,  Mercantile  4  General  U.S.  HoWings.  Inc  ... 

HWH  Capital  Partners.  L  P  ,  Castle  Harlan  Partners,  II.  Smarle  Carte  Corporation  

S  A  Loms  Dreyfues  et  Cie.  Electralina  S  A  ,  Rockland  Pipeline  Conpany  

LucasVarity  pte.  SBC,  Ltd  .  S  B  C  .  Ltd    ' 1!1!."I"I''!!'"'''"""^I^^""!"' 

Credn  local  de  Frarx*.  Credit  Communal  de  Belgique  S  A  ,  Credit  Communal  de  Belgique  S.A  

Credit  Communal  de  Belgique.  Credit  local  de  France,  Credit  local  de  France 

Micro  Warehouse,  Inc.,  Philip  E  Corcoran,  USA  Flex,  Inc  ..^"1 

Micro  Warehouse.  Inc  ,  Charles  S.  Wolande.  USA  Flex.  Inc 


96-2914 
96-2961 
96-3005 
96-3051 
96-3052 
96-3053 
96-3056 
96-3058 
96-3059 
96-3067 
96-3073 
96-3081 
96-3082 

97-0009 
97-0010 
97-0012 
97-0013 
97-0014 
97-0020 
97-0023 
97-0025 
97-0028 
97-0030 
97-0031 
96-2732 
96-2996 
97-0034 
97-0037 
97-0039 

97-0040 
97-0045 
97-0046 
97-0054 
96-2643 
97-0043 
97-0052 
97-0058 
97-0112 
97-0053 
97-0064 
97-0069 
97-0072 
97-0074 
97-0075 
97-0119 
97-0120 


Date 
terminated 


0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15«6 
0/15/96 
0/1 5«6 

0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/15/96 
0/%5/96 
0/16/96 
0/16/96 
0/16/96 
0/16/96 
0/16/96 

0/16/96 
0/16/96 
0/16/96 
0/16/96 
0/17/96 
0/18/96 
0/18/96 
0/18/96 
0/18/96 
0/21/96 
0/21/96 
0/21/96 
0/21/96 
0/21/96 
0/21/96 
0/21/96 
0/21/96 
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TRANSACTIONS  Grantzd  Early  TERMINATION  BETWEEN  10/14/96  AND  1 0/25/96— Continued 


Acquiring  pciriorya.-i^uired  persorv/acquired  entity 


PIviN  Nc 


Clyde  Blowers  pic,  Deutsciie  Eabccck  Fngargis-und  Unwelttechnlk  AG,  Eargemann  USA,  I 

Cor^eco.  Int..  American  Travellers  C-orpcration.  American  Travellers  Corporation  

Conseco.  Int..  Capitol  Ari.erican  Financial  Corpc'fation,  Capitol  American  Financial  Corporation  „... 

Clayton.  Dubilier  &  Rico  Fund  V  Limited  Partnership,  Kinko's  New  Maste.-  Corporation.  Kinko's  New  Master  Corpora- 
tion   

MCI  Ccrr,;n':riC:ii'c>i  Ci^XJCitioi,  Ceilol'.r  C-O'Ofjre'jon,  Na'ioici  fi<f.o  Center,  CeilS.ar,  Lto  

Franz  Har.iel  &  Cie.  GmbH  (a  German  company),  h/iCiaili^esellschafi  AG  (a  German  company),  Jewo  USA,  Inc,  Jewo 
USA  In.-..  Keiitijcky  C<.r,i  

GVC  Corporation,  BCf.1  Advaiicea  Research,  Inc..  BCM  Advanced  Researct;,  Inc 

Tyco  l.-itsrnational  ltd..  Societe  Commerciolo  do  Metp.ux  et  Minerals,  RHG  Venture  Associates,  Inc  

PI lysicia.'-..'.:  ResouTC  Group,  Inc.,  Douglas  R.  ColMi'.  a  division  of  EquiMed,  Inc  

Koninklijke  PTT  Nedertand  NV,  TNT  Limited.  TNT  Limited  

General  Electric  Company,  Lockheed  Martin  Corpcr^tion,  Lockheed  Martin  Medical  Imaging  Systems,  Inc  

U  S  Cffice  Products  Companv,  Thomas  B.  D'Agostino,  Standard  Forms,  Inc.  &  Hano  Business  Forms,  Inc 

Thoniai  B.  D"."'.:,L^;,no,  L'.C.  Oince  Products  Ccmp  ,•;,  U.S.  Office  Products  Company 

Physicisni  Resource  Group.  Inc..  Welsh,  Carson.  Anderson  &  Stowe  VI.  LP..  American  Ophthalmic  Incorporated 

MCN  Corpor.-ili'^n,  MCM  Corporation.  Ads  Cogeneiation  Limited  Partnership  

Life  R  J  Cl"';:'^'Z.'..c'<,  C<':''.€-f:.\  Accident,  p.l.c.  (an  English  company).  New  American  Life  Insurance  Company  

HFS  Incorporate^  Chnstei  LcHaan,  Resort  Oondc.Tiiniums  International,  Inc  

Christe!  DsHar-n,  HFS  Incorporated,  HFS  Incorporate!-  

Theodfve  J.  Bruno,  Kent  Electronics  Corporation,  Keni  Electronics  Corporation  

Kent  Electronics  Corporation,  Futronix  Corporation,  Futronix  Corporation 

Molten  Metal  Technology,  Inc..  Westinghouse  Electric  Corporation.  Scientific  Ecology  Group,  Inc  

Chromcratt  Revington.  Inc..  Cochrane  Furniture  Company,  Inc.,  Cochrane  Furniture  Company,  Inc  

TCW  Special  Credits  Fund  V — The  Principal  Fund,  Matrix  International  Logistics,  Inc.,  Matrix  international  Loo'slics. 


Inc 


Bank  of  Boston  Corporation,  Put)licker  Industries.  Inc.,  Masterview  Window  Company,  Inc 

Michael  T.  Kennedy,  Richard  Davidovich,  SP  Acquisition  Corporation  

Michael  T.  Kennedy,  Michael  T.  Kennedy,  Wincup  Holdirigo,  L.P  

K-lll  Communications  Corporation,  BAM  Media,  Inc.,  BAM  Media,  Inc 

Gulf  Polymer  and  Petrochemical,  Inc.,  BTR  pic,  Westlake  Styrene  Corporation  

Corporate  Express,  IrK.,  Sofco,  Inc.  Employee  Stock  Ownership  Pla",  Po'co-Mead,  Inc  

Advanced  Medical,  Inc.,  IVAC  Holdings,  Inc..  IVAC  Holdings,  Inc 

Cole  National  Corporation,  Grand  Metropolitan  Public  Limited  Compcay,  Pearic.  Inc..  and  Pearie  Service  Corporation 

Raul  Alarcon,  Jr..  Russell  A.  Oasis,  New  Age  Broadcasting,  Inc..  a  Florida  corporation 

Ontario  Teachers'  Pension  Plan  Board,  Longview  Fibre  Company,  Longview  Fibre  Company  

BWAY  Corporation,  Ball  Corporation,  Ball  Corporation  

3Com  Corporation,  OnStream  Networi<s,  Inc.,  OnStream  Networks,  Inc  

Hicks,  Muse,  Tate  4  Furst  Equity  Fund  III,  LP..  Hicks.  Muse.  Tate  4  Furst  Equity  Fund  II.  L.P.,  Rentage  Brands  HoW- 


ings, Inc 


Pelican  Companies,  Inc.,  Builderway,  Inc.,  Buildenway,  Inc 

Continental  Cablevision,  Inc..  Meredith  Corporation,  Meredith/New  Heritage  Strategic  Partnership  

Parker  Drilling  Company,  Quail  Tools,  inc..  Quail  Tools,  Inc 

The  Presbyterian  Foundation  for  Philadelphia,  RHA/Home  Office,  Inc.,  Resource  Housing  of  America,  Inc 

Standard  Management  Corporation,  Delta  Life  Corporation,  Shelby  Life  Insurance  Company  

Tele-Communications,  Inc.,  Jones  Catile  Income  Fund  1-C,  Ltd..  Jones  Cable  Income  Fund  1-B/C  Venture  

Allen  K.  Breed  and  Johnnie  Cordell  Breed.  United  Technologies  Corporation,  UT  Automotive.  Inc..  IPCO,  Inc  

Royal  Nedlloyd  N.V.,  P40  Nedlloyd  Container  Lines  (Joint  Venture),  P40  Nedlloyd  Container  Lines  (Joint  Venture)  .... 

Heilig-Meyers  Company,  Rhodes,  Inc.,  Rhodes,  Inc 

The  Peninsular  and  Oriental  Steam  Navigation  Company,  P40  Nedlloyd  Container  Lines  (Joint  Venture),  P40 

Nedlloyd  Container  Lines  (Joint  Venture)  

Bank  of  Boston  Corporation,  PutJlicker  Industries.  Inc..  Masterview  Window  Company.  Inc 

The  SK  Equity  Fund.  LP.,  SWH  Corporation,  SWH  Corporation 

Paul  G.  Allen,  Hertsert  Simon,  Ticketmaster — Indiana  

Paul  G.  Allen,  Melvin  Simon,  Ticketmaster— Indiana 

Pentair,  Inc.,  Leiund  N.  Sundet,  Century  Mfg.  Co .' 

TCW  Special  Credits  Fund  V-The  Principal  Fund.  LEP  Intemational  Woridwide  Ltd..  LEP  Profit  International,  Inc  

GSA,  L  P.,  PepsiCo,  Inc..  Taco  Bell  Corp 

Eveleth  Mines.  LLC.  Oglebay  Norton  Company,  Oglebay  Norton  Taconite  Company  

Eveleth  Mines.  LLC,  Eveleth  Mines,  LLC,  Eveleth  Expansion  Company 

Mr.  O.  Gene  Bicknell.  Mr.  Clyde  Keller,  R&W  Pizza  Huts  of  North  Carolina,  Inc  

Corporate  Express,  Inc.,  Glen  A.  Taylor,  St.  Paul  Book  and  Stationery  Company  

Bank  of  Boston  Corporation,  GBFC,  Inc.,  GBFC,  Inc  

CMS  Energy  Corporation,  Tejas  Gas  Corporation,  Tejas  Gas  Corporation  

Intertape  Polymer  Group  Inc.  (a  Canadian  company).  The  Northwestern  Mutual  Life  Insurance  Ck).,  Tape,  Incor- 


porated 


Linsalata  Capital  Partners  Fund  II.  L.P.,Time  Wamer,  Inc..  Fitness  Quest  Inc 

Leggett  4  Piatt.  Incorporated.  Latrobe  Plastks  Conpany.  Latrotie  Plastics  Company  .... 

First  Union  Corporation,  Keystone  Investments,  Inc.,  Keystone  Investments,  Inc  

Frank  E.  Rkrfiardson,  Enterprise  Publishing  Company,  Enterprise  Publishing  Company 
Aurora  Equity  Partners,  LP.,  Culbro  Corporation,  Cultxo  Machine  Systems,  Inc.,  et  al  . 


96-3033 
97-0055 
97-0056 

9",  -0063 
97-C0G5 

97-0071 
97-OC76 

97-ooe- 

97-0083 
97-0089 
97-005^ 
97-0092 
97-0093 
97-0094 
97--0C95 
97-C-.00 
97-C-08 
97-0109 
97-0113 
97-0114 
97-0115 
97-0117 

97-0123 
97-0104 
97-0^25 
97-01 2C 
97-C128 
97-0143 
97-0165 
96-2770 
97-0001 
97-0059 
97-0060 
97-0070 
97-0076 

97-0135 
97-0151 
96-2853 
97-0122 
96-2932 
96-3030 
96-3071 
96-3086 
96-3092 
97-0029 

1  97-0077 
97-0104 
97-0132 
97-0133  I 
97-0134  ' 
97-0140 
97-0141  I 
97-0145  I 
97-0148  i 
97-0150  ! 
97-0152 
97-0153 
97-0154 
97-0156 

97-0164 
97-0167 
97-0168 
97-01709 
97-0171 
97-0174 


Date 

temiinatod 

10/22/96 
1022/96 

10/22/90 

10'22/9? 

10/22/96 
10/2Z'96 
ia'22/'9t 
ia'22'9C 
10/22/96 
10/22/96 
10/22/96 
10/22'9G 
10/22/96 
iC/22'9e 
10/22/96 
10/22/96 
l0'22/9t 
10/22/96 
10/22/96 
10/22'9e 
10/22/96 

10/22/96 
10/22/96 
10/22/96 
10/22/96 
10/22'96 
10/22/96 
10/22/96 
10/23/96 
10/23/96 
10/23/96 
10/23/96 
10/23*96 
10/23/96 

10/23/96 
10/23/96 
10/24/96 
10/24/96 
10/25/96 
1025'96 
10/25/96 
10/25/96 
10/25/96 
10/25/96 

10/25/96 
10/25/96 
10/25/96 
10/25/96 
10/25/96 
10/25/96 
10/25^6 
10/25/96 
10/25/96 
10/25/96 
10/25/96 
10/25/96 
10/25/96 
10/25/96 

10/25/96 
10/25/96 
10/25/96 
10/25«6 
10/25/96 
10/25/96 
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Transactions  Granted  Early  Termination  Between  10/14/96  and  10/25/96— Continued 


Acquinng  person/acquired  persorVacquired  entity 

Alliance  PhaiTaceutical  Cofp  Henry  L.  Hillman.  MDV  Technotogies.  Inc 

Hush  Presbyiefian— St  I  ukes  Medcal  Center.  RrversKte  Hearth  System.  Riverside  Health  System 

The  Beacon  Group  III— Focus  Value  Pond,  LP.  Bermra  Group  Pafinors.  Micorpore  Inc  

Aker  ASA.  KjeH  Inge  RoKke.  RGI  (Nor*^ay)  AS     


PMN  No. 


97-0179 
97-0187 
97-0188 
97-0189 


Date 
terminated 


1(y25/96 
10/25/96 
10/25/96 
10/25/96 


F0«  FURTMCH  INFORMATION  CONTACT: 
Sandra  M  Peav  or  Pan;ellena  F 
Kuiidin^.  Contact  R«pres«ntatue, 
Federal  Trade  (iommission.  Premerger 
Notification  Office.  Bureau  of 
Competition.  Room  30:1,  Washington, 
DC;  20.S«().  (202)  32b-;U00 

By  dirfH:tian  of  the  Commission. 
Donald  S.  Uark. 

IFR  Dot    '16-29024  Filed  11-15-96;  8  45  ami 

tILUNQ  COOC  f7S<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  06N-030e] 

Countrymark  Coop«rativ«,  Inc.; 
Withdrawal  of  Approval  of  NADA 

AQCNCY:  Foo<i  and  Drug  Administration. 

HHS 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 

AdminiNtrntion  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
appluation  (N.M).^)  held  bv 
Counlrymarlt  Coopierative.  hu   The 
NADA  provides  for  tiie  use  of  tylosin 
Type  A  medicated  articles  to  make  Type 
C  medicated  fetnis  t'ountr\mark. 
Cooperative  requested  the  withdrawal  of 
approval  of  the  NADA  because  they  are 
no  longer  making  Type  A  medicated 
articles  for  use  m  Type  C  medicated 
feeds  In  a  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Re^ster.  H)A  is  amending  the 
regulations  by  removing  those  entries 
which  refliKt  approval  of  the  NADA. 
EFFECTIVE  DATE:  Novemii«<r  24.  iy96 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  1   .Sharar.  C»!nter  for 
Veterinary  Me<lK  me  (HFV-21b].  Fo<»d 
and  Drug  .•\dministration,  7.500  Standish 
HI  .  R(x:kville.  MD  20855.  301-594- 
1722 

SUPPt.EMENTARY  INFORMATION: 
Countrvniark  Cooperative.  Inc  .  950 
North  Meridian  .Sf  .  Indianapolis.  I.\ 
46204-3909  (formerly  the  liidi.ma  Farm 
Bureau  Cooperative  .Assjm  latioii.  Inc  , 
120  i-iast  Market  .St  .  Intlianapolis.  IN 


46204).  has  voluntarily  requested 
withdrawal  of  approval  of  NADA  125- 
226  that  provides  for  use  of  tylosin  Type 
A  medicated  articles  to  make  tylosin 
Type  C  medicated  swine  feeds. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10}  and  redelegated  to  the 
C^jnter  for  Veterinary  Medicine  (21  CFR 
5  84).  and  in  accordance  with  §514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.1 15).  notice  is  given  that 
approval  of  NADA  125-226.  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  November 
29. 1996. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  amending  21  CFR  510  600  and 
558.625  to  reflect  withdrawal  of 
approval  of  this  NADA. 

Dated  October  18.  1996 
Slepben  F.  Sundlof. 
Director,  Center  for  Veterinary  Medicine 
IFR  IV)t   96-29390  Filed  11-15-96;  8:45  am) 
•ILUNO  coot  41«0-01-F 


(Docket  No.  98N-0425] 

Paclltaxel  Drug  Products; 
Envlronn>ental  Information  Needed  In 
New  Drug  Applications,  Abbreviated 
New  Drug  Applications,  and 
Investigational  New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration. 
HHS 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
d(x:ument  to  clarify  the  environmental 
information  that  must  be  submitted  to 
the  Center  for  Drug  Evaluation  and 
Research  (CDER)  for  drug  products 
containing  paclitaxel.  Paclltaxel  is  an 
active  moiety  that  may  be  obtained  or 
derived  from  various  wild  or  cultivated 
species  of  yews  Under  the  National 
Environmental  Policy  Act  (NEPA).  all 
F"ederal  agencies  are  required  to  assess 
the  environmental  impacts  of  their 
actions  and  to  ensure  that  the  interested 
and  affected  public  is  informed  of 
envirtmmental  analyses  This  action  is 
(jtMog  taken  to  ensur»?  that 
envirtmmental  factors  regarding 


paclitaxel  drug  products  are  adequately 
assessed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Sager.  Center  for  Drug 
Evaluation  and  Research  (HFD-357), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-594-5721. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

NEPA  requires  all  Federal  agencies  to 
assess  the  environmental  impacts  of 
their  actions  and  to  ensure  that  the 
interested  and  affected  public  is 
informed  of  environmental  analyses. 
FDA  is  required  under  NEPA  to 
consider  the  environmental  impacts  of 
approving  drug  product  applications  as 
an  integral  part  of  its  regulatory  process. 
FDA's  regulations  in  21  CFR  part  25 
sp)ecify  that  environmental  assessments 
(EA's)  or  abbreviated  environmental 
assessments  (AEA's)  must  be  submitted 
as  part  of  NDA's.  antibiotic  drug 
apphcations.  ANDA's.  AADA's,  IND's. 
and  for  other  various  actions  described 
under  §25.22.  unless  the  action 
qualifies  for  a  categorical  exclusion 
under  §§  25.23  and  25.24.  FDA's 
regulations  at  §  25.23(c}  provide  that  a 
person  submitting  an  application  for  an 
action  that  falls  within  a  class  that 
qualifies  for  a  categorical  exclusion 
shall  specify  the  provision  that  excludes 
the  action  from  the  requirement  for  an 
EA.  FDA  may  require  an  applicant  to 
provide  information  that  establishes  to 
the  agency's  satisfaction  that  the  action 
requested  is  included  within  an 
excluded  category  and  meets  the  criteria 
for  the  applicable  exclusion  (§  25.23(c)). 
FDA  will  require  an  EA  for  any  specific 
action  that  ordinarily  is  excluded  if  the 
agency  has  sufficient  evidence  to 
establish  that  the  specific  proposed 
action  may  significantly  affect  the 
quality  of  the  human  environment 
(§  25.23(b)).  In  the  Federal  Register  of 
January  11.  1996  (61  FR  1031).  FDA 
announced  the  availability  of  a  CDER 
guidance  document  entitled  "Guidance 
for  Industry  for  the  Submission  of  an 
Environmental  Assessment  in  Human 
Drug  Applications  and  Supplements" 
(Guidance  for  Industry).  The  document 
was  intended  to  provide  guidance  on 
how  to  prepare  EA's  for  submission  to 
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CDER  in  NDA's,  antibiotic  drug 
applications,  ANDA's,  AADA's,  and 
IND's. 

II.  Paclitaxel  Drug  Products 

The  following  clarifies  the 
environmental  information  that  must  be 
submitted  to  CDER  for  drug  products 
containing  paclitaxel.  For  the  purposes 
of  the  following  discussion, 
"applications"  is  defined  as  IND's  that 
are  expected  to  enroll  cumulatively  200 
or  more  subjects,  NDA's,  and  ANDA's. 

In  accordance  with  FDA's  NEPA 
regulations  (21  CFR  part  25)  and  the 
Guidance  for  Industry,  a  person  who 
submits  an  NDA,  ANDA,  or  IND 
involving  drug  products  containing 
paclitaxel  shall  include  an  EA  for  the 
requested  action  in  the  applicable 
format,  unless  the  action  qualifies  for  a 
categorical  exclusion  under  §§  25.23 
and  25.24.  In  accordance  with 
§  25.23(c).  FDA  will  require  those 
persons  submitting  applications 
involving  drug  products  containing 
paclitaxel  derived  from  natural  sources 
to  identify  the  sources  of  paclitaxel  so 
that  FDA  can  determine  whether  an  EA 
is  required. 

FDA  will  treat  all  applications 
involving  paclitaxel  derived  from  or 
otherwise  involving  Pacific  yew  trees 
(Taxus  brevifolia)  as  requiring  the 
preparation  of  EA's.  Accordingly,  FDA 
will  require  persons  to  prepare  and 
submit  to  the  FDA  EA's  for  applications 
involving  paclitaxel  derived  from  or 
otherwise  involving  the  Pacific  yew. 
The  EA's  shall,  among  other  things, 
identify  all  sources  of  Pacific  yew  which 
are  expected  to  be  harvested  in 
connection  with  the  manufacture  of 
paclitaxel  relating  to  the  application. 
The  EA's  shall,  among  other  things, 
include  a  discussion  of  the  anticipated 
environmental  impacts  of  such  harvests, 
measures  that  may  be  taken  to  mitigate 
adverse  impacts,  and  reasonable 
alternatives.  See  in  particular,  format 
items  4.  9,  10  and  11,  at  §  25.31a.  If  the 
harvest  took  place  prior  to  the  issuance 
of  this  Federal  Register  notice,  the  EA's 
shall  discuss,  among  other  things,  each 
such  matter  including  mitigation 
measures  that  are  still  available.  FDA 
will  require  this  information  in  all 
future  applications  involving  paclitaxel 
derived  from  or  otherwise  involving  the 
Pacific  yew  and  for  all  such  applications 
which  have  not  been  finally  acted  upon 
by  FDA  by  November  18,  1976. 

FDA  will  subject  such  EA's  to  the 
NEPA  process,  and  will  complete  and 
issue  an  EA  and  finding  of  no 
significant  impact  (FONSI)  in 
accordance  with  §§25.32  and  25.42,  or 
an  environmental  impact  statement 
(EIS)  and  record  of  decision  (ROD)  in 


accordance  with  §§25.34  and  25.42,  as 
required  by  NEPA,  before  approving  any 
NDA  or  ANDA  involving  paclitaxel 
derived  from  or  otherwise  involving  the 
Pacific  yew  tree.  FDA  will  also  subject 
such  EA's  for  IND's  involving  paclitaxel 
derived  from  or  otherwise  involving  the 
Pacific  yew  to  the  NEPA  process, 
provided  that  in  cases  in  which  the  IND 
involves  treatment  of  subjects  with 
serious  or  life-threatening  disease,  as 
determined  by  the  FDA,  the  FDA,  where 
NEPA  permits,  will  not  place  the  IND 
on  clinical  hold  pending  the  completion 
of  environmental  documentation 
required  by  NEPA. 

FDA  is  committed  to  assuring  that 
assessment  of  environmental  factors 
continues  throughout  the  planning 
process  and  is  integrated  with  other 
program  planning  at  the  earliest 
possible  time  to  ensure  that  planning 
and  decisions  reflect  environmental 
values  (§  25.10).  As  provided  by  FDA 
regulations  under  §  25.22(b),  "Failure  to 
submit  an  adequate  EA,  if  one  is 
required, ...  is  sufficient  grounds  for 
FDA  to  refuse  to  file  or  approve  the 
application  or  petition." 

EA's,  FONSI's,  EIS's  and  ROD's  for 
drug  products  containing  paclitaxel  and 
other  pertinent  environmental 
information  relating  to  approvals  of 
drug  products  containing  paclitaxel  will 
be  filed  in  Docket  No.  92N-0489.  This 
docket  was  previously  established  as  a 
repository  of  environmental  information 
relating  to  the  first  approval  of  a 
paclitaxel  drug  product  (Taxol,  NDA 
20-262). 

Dated:  November  12, 1996. 
Williun  B.  Schultz, 
Deputy  Commissioner  for  Policv. 
IFR  Doc.  96-29486  Filed  11-15-96;  8:45  ami 
BILUNG  CODE  41«M)1-F 


[Docket  No.  96M-0423] 

Dade  Intl.,  Inc.;  Premarket  Approval  of 
ttie  aca®  plus  PSA  Test  Kit,  aca®  plus 
PSA  Calibrator,  and  aca®  plus  PSA 
Control 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Dade 
Intl.,  Inc.,  Newark,  DE,  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  the  aca® 
plus  PSA  Test  Kit,  aca®  plus  PSA 
Calibrator,  and  aca®  plus  PSA  Control. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 


applicant,  by  letter  of  September  9. 
1996,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  December  18,  1996. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawrn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  E.  Maxim,  Center  for  Devices  and 
Radiological  Health  (HFZ-440).  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850.  301-594- 
1293. 

SUPPLEMENTARY  INFORMATION:  On 
February  l,  1996.  Dade  Intl..  Inc.. 
Newark,  DE  19714,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  aca®  plus  PSA  Test  Kit.  aca®  plus 
PSA  Calibrator,  and  aca®  plus  PSA 
Control.  The  device  is  a  Prostate 
Specific  Antigen  (PSA)  Test  Kit.  which 
consists  of  the  PSA  test  pack  and 
reaction  vessel  used  in  the  aca®  plus 
immunoassay  system  to  quantitatively 
measure  PSA  in  human  serum. 
Measurements  of  PSA  are  used  as  an  aid 
in  the  management  of  prostate  cancer 
patients. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990.  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Immunology 
Advisory  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  September  9,  1996.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act.  for 
administrative  review  of  CDRHs 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
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li.-.inns?  undor21  CT-R  part  12  of  PDAs 
(ifiminis'rativc  prncticos  nml  procnduros 
r»'^nl  't'ciis  or  a  ri'v  n'vv  of  thf» 
apiJiK  .iM".)  Bill*  (".nKH's  action  by  an 
i;afBp«ni<l«'nt  rt(lvis<ir\  i oniinitu*  of 
i!x:n  r!-.   A  p  "tition  is  to  In-  in  iho  form 
o!  ,1  p.'tifion  for  rfi«  unsidtTalion  under 
2!  i.  KH  10   ).Mt)l    A  prlitioner  sh.dl 
idcntifv  \h>'  form  of  ri-vn-w  rf()iifste<i 
[hoarin,;   )r  unli  p'M'.di-nt  advisorv 
c<immitt«w)  and  shall  snonul  with  the 
potilj  i.i  siipp'.rtm;^  djtii  an^l 
ii.f.'f    '.'itioii  showing  th<it  tht-rti  is  a 
g<'nuin»'  and  siihstatilinl  ismic  of 
matonal  fai  t  foi  resolution  throiiyjh 
administrative  i(\  n-w   .\f\rr  rtnirwir.K 
tl   •  potition.  V'[l\  will  d(i(  idi!  whether  to 
grant  or  deny  tin''  p.-".    .i  u  anil  will 
pu'-'.   .11  a  notitP  of  its  dH<:ision  in  thf 
Fi^i.*i.il  ivi^^istKr   If  KDA  grunts  the 
p<'lltion.  thf  iiolK  I'  will  stale  the  issue 
!(/  he  reviewed,  the  fonu  of  the  review 
to  he  used,  the  persons  who  inav 
part!!  ipate  in  the  revu.-w,  the  time  and 
pla(e  where  the  review  will  ik  (^rir.  and 
othei  details 

I'otitioners  [n<iv  .  <il  anv  lime  on  or 
hefore  Doretnher  Ui,  l<19f),  file  with  llie 
Iliii  kcts  Mana^enient  Hrant  h  (address 
ahove)  two  i.opies  of  earh  p««tition  and 
saf)pnrtinf;  dal.i  ..in^l  ii-.tnrmation. 
identified  with  the  iiame  of  the  device 
and  the  d<M  ket  nn;!>t>er  found  ir, 
h'M  Lets  ill  the  he.iiluiy;  id  this 

di)(  iimeiil   Kecfived  petitions  may  be 
seen  in  the  nff'u  e  almve  U-tween  4  am 
and  4  p  m  ,  Monday  tfirou^h  f  rida> 

This  notice  IS  issuetl  under  the 
Federal  FcmhI,  I>ru^.  .uid  ('osmetic  Art 
(sees    S15(d).  S2()(h)  (^1  r  SC    :^»il)e(d), 
:t()())(h)|)  and  under  aulhontv  deleyaled 
tl.  the  (iommissioner  of  Food  and  nrujjs 
(21  CFR  5  10)  and  redelegated  to  the 
I")irector.  ("enter  for  DevK  es  and 
KadiolonK  .il  Health  (21  CFK  5.5.5) 

I)iil.-.l    (>.  I,)t>er  24.  1'>'K> 
|u««ph  A.  Levitt. 

Ik-fnily  Dim  lor  for  Hff^tiUilicns  I'ulnv.  Cvntrr 
fur  I>evices  and  Hndmlogiriil  Health. 
|FR  IVk    <)«.-2'14fl7  Pili'il  1  l-r>-f>6.  fl  45  am) 
AlLUMO  COOC  41«(M)1  f 


[Docket  No.  96M-0424] 

Spine-Tech,  Inc.;  Premarket  Approval 
of  BAK''^<  Intertxxjy  Fusion  System 
With  Instrumentation 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACrriON:  Notice. 

SUMMARY:  The  Food  and  Drug 
.•\dministration  (H)A)  is  announcing  its 
approval  of  the  application  by  Spine- 
Tech.  Inc.,  Minneapolis.  MN.  for 
premarket  approval,  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act). 


of  the  BAK""^  Interbody  Fusion  System 
with  instrumentation.  After  reviewing 
tlie  rerommendation  of  the  OrthopMic 
and  Rehabilitation  I>vices  Panel,  FDA's 
Center  for  Devires  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  September  20.  199«.  of  the 
approve.!  of  the  nppliratior. 

0ATE3r  Petitions  for  administrative 
review  by  December  \li,  1996. 

ADDRESSES:  Written  nnjuests  for  copies 
(ji  ihe  summary  of  safety  and 
effectiveness  data  and  petitions  for 
atli  '.tniGtralivc  review  to  the  D<«:k;;ts 
.Manag.-m.'n'  n.Mni'i  (.IFA-.^OS).  Food 
hik'  Hrug  Administration,  12420 
Part  :avm  Dr  .  rni    1-23.  Rockville.  MD 

FOn  FJRTHCR  INFORMATIOtl  CONTACT: 
Mark  .\   Melkersun,  ("enter  for  D<  vices 
and  Radiological  Health  (HFZ-»10). 
Food  and  Drug  Administration,  9200 
i.orporate  Hlvd  .  Rockviiie.  MD  20850. 
tOl  -5'l4-20JfV 

SUPPLEMENTARY  INFORMATION:  On  August 
2H    l<jy5.  Spine  Tech,  Inc  ,  Minneapolis, 
MN  .554.19-2020.  submitted  to  CDRH  an 
appluation  for  premarket  approval  of 
Ihe  BAK'^*^  inlerf)ody  Fusion  System 
with  instrumentatujii  This  device  is  an 
intervertebral  bod\  hision  device   It  is 
indicated  fur  use  with  autogenous  bone 
graft  in  patients  with  degenerative  disc 
diseas»^  (DDD)  at  one  or  two  contiguous 
levels  from  1.2-Sl    These  DDD  patients 
may  also  have  up  to  Cirade  I 
spondvlolisthesis  or  retrolisthesis  at  the 
involved  leveKsl   FIAK^'  devices  are  to 
\n'  implanted  via  an  open  anterior  or 
posterior  approach   DDD  is  defined  as 
discogenic  back  pain  with  degeneration 
of  the  disc  confirmed  by  history  and 
radiographic  studies  These  patients 
should  be  skeletally  mature  and  have 
had  6  months  of  nonoperative 
treatment 

On  .Mav  23,  1996.  the  Orthopedic  and 
Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committt>e.  reviewed 
and  recommended  approval  of  the 
application.  On  September  20.  1996. 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation. 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 


Oppoi^unity  For  Administrative 
Review 

Section  51 5(d)(3)  of  the  act  (21  U.S.C. 
360eld;{3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act.  fur  administrative  review  of 
(HDKH  s  decision  to  approve  this 
applu  ation   A  petitioner  may  request 
either  a  fonnal  hearing  under  21  CFR 
part  12  of  FDA  s  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  T;  nn  of  a  petition  for 
rpco:isiderntu)n  under  21  CFK  10.33(b). 
A  potitinnrr  shall  identify  the  form  of 
revic  •  requested  (hearing  or 
independent  advisorv  committee)  and 
shall  submit  with  the  petition 
supprrtir.,^  data  and  information 
showing  that  there  is  a  genuine  and 
subsV..r.tial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FT)A  wall  decide  whether  to  grant  or 
deny  the  p»-Mtion  and  will  publish  a 
notice  o[  Its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
befu:e  I>cember  18.  1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  tliis 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m  .  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Fotid,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  (Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  24.  1996. 
JoMph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
jFR  Doc.  96-29394  Filed  11-15-96,  8:45  ami 
BILUNO  CODE  41WMI1-F 
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National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Submission  for  0MB  Review; 
Comment  Request;  The  Framingham 
Study 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Heart,  Lung,  and  Blood  Institute 
(NHLBI),  the  National  Institutes  of 
Health  (NIH)  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  August  23.  1996,  page  43557 
and  allowed  60  days  for  public 
comment.  No  public  comments  were 


received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

PROPOSED  COLLECTION:  Title:  The 
Framingham  Study.  Type  of  Information 
Collection  Request:  Extension  of  a 
currently  approved  collection  (OMB  No. 
0925-0216).  Need  and  Use  of 
Information  Collection:  This  project 
involves  physical  examination  and 
testing  of  the  surviving  members  of  the 
original  Framingham  Study  cohort  and 
the  surviving  members  of  the  offspring 


cohort.  Investigators  will  contact 
doctors,  hospitals,  and  nursing  homes  to 
ascertain  participants'  cardiovascular 
events  occurring  outside  the  study 
clinic.  Information  gathered  will  be 
used  to  further  describe  the  risk  factors, 
occurrence  rates,  and  consequences  of 
cardiovascular  disease  in  middle  aged 
and  older  men  and  women.  Frequency 
of  Response:  TTie  cohort  participants 
respond  every  two  years;  the  offspring 
participants  respond  every  four  years. 
Affected  Public:  Individuals  or 
households:  Businesses  or  other  for 
profit;  Small  businesses  or 
organizations.  Type  of  Respondents: 
Middle  aged  and  elderly  adults;  doctors 
and  staff  of  hospitals  and  nursing 
homes.  The  annual  reporting  burden  is 
as  follows: 


Type  of  respondents 


Original  cohort  .... 
Offspring  cohort  .. 
Event  information ' 


Total 


Estimated 

number  of 

respondents 


417 
1,300 
1.258 


Estimated 
numt)er  of 
responses 

per  re- 
spondent 


1.0 
1.0 
1.0 


Average  bur- 
den hours 
per  re- 
sponses 


Estimated 
total  annual 
burden 
hours  re- 
quested 


1.36 

3.9 

0.38 


566 

5.100 

472 

6,138 


]  Annual  burden  is  placed  on  doctors,  hospitals,  nursing  homes,  and  respondent  relatives/informants  through  requests  for  information  which  will 
help  in  the  comptlation  of  the  number  and  nature  of  new  fatal  and  nonfatal  events  occurring  outside  the  Framingham  examining  clinic. 


The  cost  to  the  respondents  consists 
of  their  time  and  travel;  time  is 
estimated  using  a  rate  of  $10.00  per 
hour  and  travel  is  estimated  using  a  cost 
of  $0.35  per  mile.  The  annualized  cost 
to  original  and  offspring  cohort 
respondents  is  estimated  at:  $56,640. 
The  annualized  cost  for  event 
information  is  $23,173.  The  Capital 
Costs  are  $229,000.  The  Operating  and 
Maintenance  Costs  are  $2,692,000. 

REQUESTS  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
ag^ency,  including  whether  the 
information  shall  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 


Collection  techniques  or  other  forms  of 
information  technology. 

DIRECT  COMMENTS  TO  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instnunents,  contact:  Ms. 
Suzaime  Anthony,  Project  Clearance 
Liaison,  National  Heart,  Lung,  and 
Blood  Institute,  NIH,  Building  31,  Room 
4A28,  MSC  2490,  31  Center  Dr., 
Bethesda.  MD  20892-2490  or  call  non- 
toll  free  number  (310)  496-1763,  or  E- 
mail  your  request,  including  your 
address,  to:  <AnthonySs@nih.gov>. 

COMMENTS  DUE  DATE:  Comments 
regeurding  this  information  collect  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  December  18, 
1996. 


Dated:  November  7.  1996. 
Sheila  E.  Merritt, 

Executive  Officer,  NHLBI. 

[FR  Doc.  96-29463  Filed  11-15-96;  8:45  am) 

BILUNG  CODE  414(M)1-M 


National  Institute  of  Arthritis  and 
Musculosiceletai  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel  (SEP) 
meeting: 

Purpose/Agenda:  To  review  and  evaluate 
research  grant  applications. 

Name  of  SEP:  Scientific  Review  Group 
Meeting  on  Cartilage  and  Connective  Tissue. 

Date  of  Meeting:  f^ovember  13.  1996 

Time:  7:30  a.m. — adjournment. 

Place  of  Meeting:  Holiday  Inn-Bethesda. 
8120  Wisconsin  Avenue.  Bethesda.  Maryland 
20814. 

Scientific  Review  Administrator:  Theresa 
Lo.  Ph.D..  Watcher  Building,  45  Center  Drive. 
Rm  5AS-37B.  Bethesda.  Maryland  20892- 
6500,  Telephone:  301-594-4952. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  United 
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States  C.ode  Applications  and/or  propoMis 
and  the  discussions  could  reveal  confidential 
trade  se<.Tets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  mdividuals  assotiatod  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 

This  notice  is  being  published  leas  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  |93  »46.  Project  Grants  In 
Arthritis.  Musculoskeletal  and  Skin  Diseases 
Research).  National  Institutes  of  Health. 
HMSl 

Dated   November  12.  1996 
PauU  N.  HayM. 

Actinf(  Committee  Mana^ment  Officer.  N[H 
jFRDiK  96-29462  Filed  1 1-15-96.  8:45  ami 
■N.UNO  COM  4140-01-M 


Public  HMlth  Service 

National  Inatitute  of  Environmental 
Health  Sclencea;  National  Toxicology 
Program  (NTP)  Board  of  Scientific 
Counaelors'  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  National  Toxicology  Program  (NTP) 
Board  of  5>cientific  Coun.selors.  US. 
Public  Health  Service,  in  the  Conference 
Center.  Building  101,  South  Campus. 
National  Institute  of  Enviromnental 
Health  Sciences  (NIEHS),  1 1 1  Alexander 
Drive.  Research  Tnangle  Park.  North 
Carolina,  on  December  13.  1996 

The  meeting  will  be  open  to  the 
public  from  8  45  am  to  adjournment 
with  attendance  limite«i  only  by  space 
available  Preliminary  agenda  topics 
include:  comprehensive  presentations 
and  discussion  with  the  Board  about  the 
NTP  nomination  and  sele<:tion  process, 
and  presentations  of  ongoing  and 
planned  research  on  endocrine 
disruptors  by  several  Federal  health 
research  and  regulatory  agencies.  There 
will  be  reports  of  recent  activities  by  the 


Board's  Biennial  Report  on  Carcinogens 
Subcommittee  and  Technical  Reports 
Review  Subcommittee.  The  Board  will 
review  concept  proposals  for  a  contract 
to  establish  an  Interagency  Center  for 
the  Evaluation  of  Alternative 
Toxicological  Methods,  and  for 
expanding  the  scope  of  support  services 
for  preparation  of  the  Biennial  Report  of 
Carcinogens. 

The  Executive  Secretary.  Dr.  Larry  G. 
Hart.  National  Toxicology  Program.  P.O. 
Box  12233.  NIEHS.  Research  Triangle 
Park,  North  Carolina  27709.  telephone 
(919)  541-3971,  FAX  (919)  541-0295, 
will  have  available  a  firm  agenda  with 
times  and  a  roster  of  Board  members 
prior  to  the  meeting  and  summary 
minutes  subsequent  to  the  meeting. 

Dated:  November  11.  1996 
KeniMth  CMdan. 

Director.  National  Toxicology  Program. 
jFRDoc  96-29464  Filed  11-15-96.  845  am] 
■ILLMO  COM  414»-»1-M 


National  Inatftuta  of  Environmental 
Healtti  Sciencea;  National  Toxicology 
Program  (NTP)  Board  of  Scientific 
CounaelorB'  Meeting;  Review  of  Draft 
NTP  Technical  Reporta 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  next 
meeting  of  the  NTP  Board  of  Scientific 
Counselors'  Technical  Reports  Review 
Subcommittee  on  December  11  and  12. 
1996.  in  the  Conference  Center. 
Building  101,  South  Campus,  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS),  111  Alexander  Drive. 
Research  Triangle  Park.  North  Carolina. 
The  meeting  will  begin  at  8:30  a.m.  both 
days  and  is  open  to  the  public.  The 
agenda  topic  is  the  peer  review  of  draft 
Technical  Reports  of  long-term 
toxicology  and  carcinogenesis  studies 
from  the  National  Toxicology  Program. 

Tentatively  scheduled  to  be  jjeer 
reviewed  on  December  11-12  are  draft 
Technical  Reports  of  10  two-year 


studies,  listed  alphabetically,  along  with 
supporting  information  in  the  attached 
table.  All  studies  were  done  using 
Fischer  344  rats  and  B6C3F|  mice.  The 
order  of  review  is  given  in  the  far  right 
column  of  the  table.  Copies  of  the  draft 
Reports  may  be  obtained,  as  available, 
from:  Central  Data  Management,  MD 
El-02,  P.O.  Box  12233.  Research 
Triangle  Park.  NC  27709  (919/541- 
3419). 

Persons  wanting  to  make  a  formal 
presentation  regarding  a  peirticular 
Technical  Report  must  notify  the 
Executive  Secretary  by  telephone,  by 
FAX.  or  by  mail  no  later  than  December 
6.  1996.  and  provide  a  written  copy  in 
advance  of  the  meeting  so  copies  can  be 
made  and  distributed  to  all 
Subcommittee  members  and  staff  and 
make  available  at  the  meeting  for 
attendees.  Written  statements  should 
supplement  and  may  expand  on  the  oral 
presentation.  Oral  presentations  should 
be  limited  to  no  more  than  five  minutes. 

The  program  would  welcome 
receiving  toxicology  and  carcinogenesis 
information  from  completed,  ongoing, 
or  planned  studies  by  others,  as  well  as 
current  production  data,  human 
exposure  information,  and  use  patterns 
for  any  of  the  chemicals  listed  in  this 
announcement.  Please  contact  Central 
Data  Management  at  the  address  given 
above,  and  they  will  relay  the 
information  to  the  appropriate  staff 
scientist. 

The  Executive  Secretary.  Dr.  Larry  G. 
Hart,  P.O.  Box  12233.  Research  Triangle 
Park.  North  CaroUna  27709  (telephone 
919/541-3971;  FAX  919/541-0295)  will 
furnish  agenda  and  a  roster  of 
Subcommittee  members  prior  to  the 
meeting.  Summary  minutes  subsequent 
to  the  meeting  will  be  available  upon 
request  to  Central  Data  Management. 

Dated:  November  11,  1996. 
KaiUMth  Old«n, 

Director.  National  Toxicology  Program. 


Summary  Data  for  Technical  Reports  Tentatively  Scheduled  for  Review  at  the  Meeting  of  the  Board  of 
Scientific  Counselor's  Technical  Reports  Review  Subcommittee,  December  11-12,  1996 


Chemical  CAS  No 


Technical 
report  No 


3'-AZIDO-3-deoxythytnidine 
(AZT)  30516-87-1  and 

interferon  ad*  AZT 
(AIDS  INITIATIVE) 


CHLOROPRENE  126-99-8 


TR-469 


TR-467 


Pnmary  uses 


Route  exposure  levels 


Pyrimdine  nucleoside  analog  wtth 
antrviral  actrvity  used  in  the  treat- 
ment of  AIDS  (Merck  1969). 

Used  m  the  expenmerrtal  treatment 
of  AIDS. 


Morxyner  for  neoprene  elastomers; 
industrial  rubber  products,  compo- 
nent of  laboratory  adhesives  m 
food  packaging. 


Gavage  5%  Methytcellulose):  Mice  only:  0. 
30.  60.  OR  120  MG/KG;  50/SEX. 

Subcutaneous  Inj.-*  Gavage  (.5% 
Methylcellutose):  DUAL  ROUTES  WITH 
BOTH  COMPOUNDS:  AZT:  0.  30.  60.  OR 
120  (GAV)  MG/KG;  IFN:  500  OR  5000 
UNITS  3X/WEEK. 

InhaiatKXi  (Air):  Rats  &  Mice:  0,  12.8,  32.0, 
OR  80.0  PPM;  50/SEX/SPECIES/GROUP. 


Review 
order 
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Chemical  C/^  No. 


COBALT  SULFATE 

HEPTAHYDRATE  10026- 

24-1. 
ETHLYBENZENE  100-41-4 


ISOBUTYRALDEHYDE  78- 
84-2. 


OXAZEPAM  604-75-1 


POLYVINYL  ALCOHOL 
9002-89-6. 


PRIMIDONE  (PRIMACLONE) 
125-33-7. 


TETRAHYDROFURAN  109- 


THEOPHYLLINE  58-55-9 


Technical 
report  No. 


TR-471 
TR-466 
TR-472 

TR-468 
TR-474 

TR-476 
TR-475 

TR-473 


Primary  uses 


Drying  agent  for  varnishes  and  inks; 
component  of  electroplating  solu- 
tions. 

Manufacture  of  synthetic  rubber. 
Solvent.  Fuel  additive.  Chemical 
intermediate. 

Synthesis  of  pantothenic  acid,  cel- 
lutose  esters,  perfumes,  flavors, 
and  gasoline  additives.  Chemical 
Intermediate. 

Tranquilizer  ^ 


PVA  film  for  intravaginal  administra- 
tion of  spermicides.  Textile  warp 
sizing  and  finishing,  adhesives. 
Pesticides.  Pigment  in  TV  picture 
tubes. 

Prophylactic  management  of  partial 
grand  mal  and  psychomotor  sei- 
zures that  are  refractory  to  other 
antiepilaptic  drugs. 

Reaction  medium  for  grignard  and 
metal  hydride  reactions.  Packag- 
ing fabrication.  Solvent  for  resins 
and  plastics.  Chemical  intemiedi- 
ate. 

DIuretk:,  caniac  stimulant,  smooth 
muscle  relaxant,  antiasthmatic, 
occurs  naturally  in  tea  (Merck 
1989). 


Route  exposure  levels 


Inhalation  (Air):  Rats  &  Mice;  0.  0.3,  1.0,  OR 
3.0  MG/M3;  50/SEX/SPECIES/GROUP. 

Inhalatkw  (Air)  Rats  &  Mk»:  0.  75.  250,  750 
PPM  (50/SEX/SPECIES/GROUP). 

Inhalatxyi  (Air)  Rats  &  Mice:  0,  500.  1000. 
OR  2000  PPM  (50/SEX/SPECIES/ 
GROUP). 

Dosed-Feed   (NIH-07):   Rats  only:   0.   625. 

1250.  2500,  5000,  OR   10000  PPM;  50/ 

SEX/GROUP. 
Intravaginal   (DekKiized  Water):   Mice  only: 

25%  PVA,  VEHICLE,  UNTREATED;  100/ 

GROUP. 


Dosed-Feed  (NIH-07  Mice:  0.  0.03.  0.06.  OR 
0.13%  Rats  &  Mice:  0,  0.06,  0.13.  OR 
0.25%  (50/SEX/SPECIES). 

InhalatkKi  (Air)  Rate  &  Mice:  0,  200.  600,  OR 
1800  PPM  (50/SEX/SPECIES/GROUP). 


Gavage  (Com  Oil):  Rats:  0.  7.5,  25,  OR  75 
MG/KG:  50/GROUP  Female  Mice:  0,  7.5, 
25,  OR  75  MG/KG;  50/GROUP  Male  Mice: 
0.  15,  50.  OR  150  MG/KG;  50/GROUP. 


order 
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[FR  Doc.  96-29465  Filed  11-15-96;  8:45  am] 

BILLING  COOE  414O-01-M 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Cancellation  of  Receipt  Data  for 
SAMHSA  Conference  Grant 
Applications 

AGENCY:  Center  for  Substance  Abuse 
Prevention  and  Center  for  Substance 
Abuse  Treatment,  SAMHSA. 
ACTION:  (Cancellation  of  January  10, 1997 
Application  Receipt  Date. 

SUMMARY:  SAMHSA's  Center  for 
Substance  Abuse  Prevention  (CSAP) 
and  Center  for  Substance  Abuse 
Treatment  (CSAT)  are  canceling  the 
January  10,  1997,  receipt  date  for 
applications  for  the  following  grant 
programs: 

CSAP's  Knowledge  Dissemination 

Conference  Grants  (CFDA  No.  93.174) 
CSAT's  Substance  Abuse  Treatment 
Conference  Grants  (CFDA  No.  93.218) 
To  be  placed  on  a  mailing  list  for  an 
application  kit  and  current 
programmatic  guidelines,  potential 
applicants  should  contact:  National 
Clearinghouse  for  Alcohol  and  Drug 


Information  (NCADI),  P.O.  Box  2345, 
Rockville,  Maryland  20847-2345,  Tele: 
1-800-729-6686;  TDD:  1-800-487- 
4889  Web  Address:  www.health.org 

For  information  regarding  future 
receipt  dates  or  for  programmatic 
assistance,  potential  applicants  should 
contact  the  following  individuals: 

CSAP:  Ms.  Luisa  del  Clarmen  Pollard, 
Division  of  Community  Education, 
CSAP,  Rockwall  II  Building,  Suite 
800,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Tele:  (301)  443- 
8824. 

CSAT:  Mr.  George  Kanuck,  Office  of 
Evaluation,  Statistical  Analysis  and 
Synthesis,  CSAT,  Rockwall  II 
Building,  Suite  840,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Tele:  (301)  443-7730. 

Dated:  November  11, 1996. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

(PR  Doc.  96-29395  Filed  11-15-96;  8:45  am) 

BILUNG  COOe  41S2-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Draft 
Environmental  Assessment  and  Land 
Protection  Plan,  Proposed 
Establistiment  of  Ciarks  River  National 
Wildlife  Refuge,  Marshall,  McCracken, 
and  Graves  Counties,  KY 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Assessment  and 
Land  Protection  Plan  for  the  Proposed 
Establishment  of  Ciarks  River  National 
Wildlife  Refuge. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service, 
Southeast  Region,  proposes  to  establish 
a  national  wildlife  refuge  in  the  vicinity 
of  Marshall,  McCracken.  and  Graves 
Counties,  KY.  The  purpose  of  the 
proposed  refuge  is  to  protect,  enhance, 
and  manage  approximately  18.000  acres 
of  wetlands,  bottomland  hardwoods, 
and  associated  buffer  areas  for  the 
benefit  of  migrator)'  and  resident 
waterfowl,  neotropical  migratory  birds, 
resident  wildlife,  plant  communities, 
and  other  species  dependent  on  the 
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diverse  habitats  along  the  Eaat  Fork  of 
the  Clarks  River  A  Draft  Environmenlal 
Assessment  and  Land  Protection  Plan 
for  the  proposed  refuge  has  been 
developed  by  service  biologists  in 
coordination  with  the  Kentucky 
Def)artment  of  Fish  and  Wildlife 
Resources  and  local  county  officials. 
The  assessment  considers  the  biological, 
environmental,  and  socioeconomic 
effects  of  establishing  the  refuge.  The 
assessment  also  evaluates  three 
alternative  actions  and  their  potential 
impacts  on  the  environment.  Written 
comments  or  recommendations 
concerning  the  proposal  are  welcomed 
and  should  be  sent  to  the  address  below. 
DATES:  Land  acquisition  planning  for 
the  projeci  is  currently  underway.  The 
drali  environmental  assessment  and 
land  protection  plan  will  be  available  to 
the  public  for  review  and  comment  on 
November  15.  1996.  Written  comments 
must  be  received  no  later  than 
December  31.  1996,  to  be  considered. 
AOORESSCS:  Comments  and  requests  for 
copies  of  the  assessment  and  for  further 
information  on  the  project  should  be 
addressed  to  M* .  Charles  R.  Daiiner. 
Team  Leader.  Planning  and  Support 
Team.  Office  of  Refuges  and  Wildlife. 
U.S  Fish  and  Wildlife  Service.  1875 
Century  Boulevard.  Atlanta.  GA  30345. 
(404) 679-7244 

SUPftEMENTARY  INFORMATION:  The 
proposed  refuge  area  is  located  in 
western  Kentucky  about  5  miles 
southea.st  of  Paducah.  just  north  of 
Benton  within  the  flcKKlplain  of  the  East 
Fork  of  the  C.larks  River  Three  separate 
areas  are  proposed  for  acquisition: 
Blizzard  Pond,  which  is  just  east  of  the 
confluence  of  the  East  Fork  and  West 
Fork  of  the  Clarks  River  in  McCracken 
County,  Burkholder  Deadening  in 
Marshall  and  Graves  Cxjunties,  just 
northwest  of  Benton;  and  Beaverdam 
Slough,  which  IS  |ust  north  of  Benton  in 
Marshall  County 

The  proposecf  refuge  would  consist  of 
approximately  IH.OOO  acres  of  land 
acquired  in  fee  title  from  willing  sellers 

Dated   Novemtwr  12,  1996 
Ivrome  M.  Butler. 

Acling  Hrginnal  Piivclor 

IFRDoc:   96-29429  Filed  n-lS-96.  8  45  am) 

■LUNO  COM  4]1»-S*-M 


action:  Notice  of  ReMrvation 
Procianuition. 


Bur»au  of  Indian  Affairs 

Proclaiming  Cartain  Lands  as 
Reservation  for  ttie  Redwood  Valley 
Rancheria  of  Porno  Indians  of 
California 

agency:  Bureau  of  Indian  Affairs, 
Interior. 


summary:  The  Assistant  Secretary — 
Indian  Afhiis  proclaimed  certain  lands 
in  Mendocino  County.  California,  as  an 
addition  to  the  reservation  of  the 
Redwood  Valley  Rancheria  of  Pomo 
Indians  of  California  on  November  1 . 
1996.  This  notice  is  pubUsbed  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM 
8.1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  E.  Scrivner.  Bureau  of  Indian 
Affairs.  Chief.  Division  of  Real  Estate 
Services.  MS-4510/MIB/Code  220.  1849 
C  Street.  N.W..  Washington.  DC.  20240. 
telephone  (202)  208-7737. 
SUPPt.EMENTARY  INFORMATION:  On 
November  1.  1996.  by  proclamation 
issued  pursuant  to  the  Act  of  June  18, 
1934,  (48  Stat.  986,  25  U.S.C.  467).  the 
following-described  parcels  of  land, 
were  proclaimed  to  be  an  Indian 
Reservation  for  the  exclusive  use  of 
Indians  entitled  by  enrollment  or  tribal 
membership  to  reside  at  such 
reservation. 

Redwood  Valley  Rancheria  Reservation 

Mendocino  County.  California 

All  that  certain  real  property  situate, 
lying  and  being  in  the  unincorporated 
area.  County  of  Mendocino.  State  of 
CaUfomia.  more  particularly  described 
as  follows: 

Parcel  One:  Beginning  at  the 
Northeast  comer  of  a  parcel  of  land 
described  in  a  deed  from  the  Finnish 
Colony,  a  corporation  to  V.E.  Frost  and 
Z  ).  Elliott,  dated  December  3.  1929, 
recorded  in  Liber  48  of  Official  Records. 
Page  208,  Mendocino  County  Records  (it 
being  a  point  in  the  East  line  of  Lot  20 
of  the  Finnish  Colony  Subdivision, 
according  to  the  Official  plat  thereof  on 
file  in  the  Office  of  the  County  Recorder 
of  said  Mendocino  County)  from  which 
the  Southeast  comer  of  said  Lot  20  bears 
South  8»13'30"  East  and  is  372.72  feet 
distant,  thence  on  the  exterior 
boundaries  of  the  land  to  be  described 
as  follows:  South  77''17'30"  West  along 
the  North  line  of  said  Lot  of  Frost  and 
Elliott  579.04  feet  to  its  Northwest 
comer;  thence  North  9°20'  West  along  a 
Northerly  projection  of  the  West 
boundary  line  of  said  Parcel  660  feet  to 
an  iron  pin  marked  "X"  in  the  South 
boundary  line  of  a  parcel  of  land 
described  in  a  deed  from  the  Bank  of 
America  National  Trust  and  Savings 
Association  to  Dan  Bergamaschi.  a 
single  man,  dated  January  16.  1935. 
recorded  in  Liber  100  of  Official 
Records.  Page  45,  Mendocino  County 


Records:  thence  North  BT'SQ"  East  along 
said  South  boundary  line  606  fieet  to  the 
Southeast  comer  of  said  last  mentioned 
parcel  of  land  (it  being  a  point  in  the 
East  boundary  line  of  said  Lot  20) 
thence  South  8'13'30"  East  along  said 
East  boundary  line  542.21  feet  to  the 
point  of  beginning.  EXCEPTING 
therefrom  that  portion  conveyed  in  the 
Deed  to  Donald  E.  Butow  et  us.  dated 
February  18.  1965,  recorded  March  3, 
1965.  in  Volume  683  of  Official  Records. 
Page  432.  Mendocino  County  Records. 

Parcel  Two:  Beginning  at  the 
Southeast  comer  of  Lot  20  of  the 
Finnish  Colony  Subdivision,  originally 
filed  in  Map  Book  2.  Page  189.  now  on 
file  in  Map  Case  1.  Drawer  4,  Page  89; 
thence  from  said  point  of  beginning 
South  78°31'  West.  571.18  feet  along  the 
South  line  of  said  Lot  20;  thence  North 
9*20'  West  360  feet;  thence  North 
77*1 7'30"  East  579.04  feet  to  the  East 
Une  of  said  Lot  20;  thence  South 
8'13'30"  East  372.72  feet  along  the  East 
line  of  said  Lot  20  to  the  point  of 
beginning.  EXCEPTING  therefrom  that 
portion  conveyed  in  the  Deed  to  Donald 
E.  Butow  et  us.  dated  Febmary  18.  1965. 
recorded  March  3.  1965.  in  Volume  683 
of  Official  Records.  Page  432, 
Mendocino  County  Records. 

Title  to  the  land  described  above  will 
be  conveyed  subject  to  any  valid 
existing  easements  for  public  roads, 
highways,  pubhc  utilities,  pipelines, 
and  any  other  valid  easements  or  rights 
of  way  now  on  record. 

Dated:  November  1.  1996. 


Ada  E.  Dmt, 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  96-29439  Filed  11-15-96;  8:45  am) 

W.UNO  CODE  4310-02-P 


Bureau  of  Land  Management 
(CA-060-1 430-01;  GAGA  18098) 

Public  Land  Order  No.  7224; 
Revocation  of  Executive  Order  dated 
April  11. 1918:  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order  in  its  entirety  as  to  the 
remaining  4.25  acres  of  lands 
withdrawn  for  Power  Site  Reserve  No, 
683.  The  lands  are  no  longer  needed  for 
this  purpose,  and  the  revocation  is 
necessary  to  permit  completion  of  a 
pending  land  exchange  under  Section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  This  order 
will  open  the  lands  to  surface  entry 
unless  closed  by  overlapping 
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withdrawals  or  temporary  segregations 
of  record.  The  lands  have  been  and 
remain  open  to  mineral  leasing  and  to 
mining  under  the  provisions  of  the 
Mining  Claims  Rights  Restoration  Act  of 
1955.  The  Federal  Energy  Regulatory 
Commission  has  concurred  with  this 
action. 

EFFECTIVE  DATE:  December  18. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti.  ELM  California  State 
Office  (CA-931.4).  2135  Butano  Drive, 
Sacramento,  California  95825.  916-979- 
2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U,S,C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  April 
11,  1918,  which  withdrew  public  lands 
for  Power  Site  Reserve  No.  683.  is 
hereby  revoked  in  its  entirety  as  to  the 
following  described  lands: 

Mount  Diablo  Meridian 

T,  45  N..  R.  7  W,. 
SEC.  11,  lots  1,  4,  5,  8,  9.  and  11; 
SEC.  12.  lot  3. 

The  areas  described  aggregate  4.25  acres  in 
Siskiyou  County. 

2.  At  10  a,m.  on  December  18, 1996, 
the  lands  will  be  opened  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a,m.  on 
December  18, 1996.  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  The  lands  have  been  open  to 
mining  imder  the  provisions  of  the 
Mining  Claims  Rights  Restoration  Act  of 
1955.  30  U.S,C,  621  (1988)  and  these 
provisions  are  no  longer  required.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 

4.  The  State  of  California  has  waived 
its  right  of  selection  in  accordance  with 
the  provisions  of  the  Act  of  Jime  10. 
1920,  Section  24,  as  amended.  16  U.S.C. 
818  (1988). 

Dated:  November  4. 1996. 
Bob  Annsirong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  96-29446  Filed  11-15-96;  8:45  am) 

BIUJNO  CODC  431IM0-P 


[OR-e58-0777-64;  QP6-0160;  OR-19639 
(WA)] 

Public  Land  Order  No.  7222; 
Revocation  of  Secretarial  Order  Dated 
June  22, 1925;  Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Public  Land  Order, 


SUMMARY:  This  order  revokes  in  its 
entirety  a  Secretarial  order  which 
withdrew  49.20  acres  of  National  Forest 
System  land  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  109.  The  land  is  no  longer  needed 
for  the  purpose  for  which  it  was 
writhdrawm.  This  action  will  open  34,20 
acres  to  sur£ace  entry.  The  15  acre 
balance  remains  closed  to  surface  entry 
and  mining  by  another  overlapping 
withdrawal.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  December  18,  1996, 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P,0.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S,C, 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Sclcretarial  Order  dated  Jime 
22. 1925.  which  established  Powersite 
Classification  No.  109.  is  hereby 
revoked  in  its  entirety: 

Willamette  Meridian 


Colville  National  Forest 

T.  38  N„  R.  43  E„ 
Sec  19,  lot  6: 
Sec.  20,  lot  2, 


The  area  described  contains  49.20  acres  in 
Fend  Oreille  County, 

2.  The  land  described  as  lot  6  of  sec. 
19  and  that  portion  of  lot  2  of  sec.  20 
lying  within  the  boundary  of  Power 
Project  No.  2042.  remain  closed  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  land, 
including  the  mining  laws. 

3.  At  8:30  a.m.  on  December  18, 1996. 
the  land  described  in  paragraph  1. 
except  as  provided  in  paragraph  2,  will 
be  open  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  land,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.,  on 
December  18, 1996,  shall  be  considered 
as  simultaneously  filed  at  that  time. 

4.  The  land  described  in  paragraph  1, 
except  as  provided  in  paragraph  2,  has 


been  and  continues  to  be  open  to 
location  and  entry  under  the  mining 
laws,. and  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Dated:  November  4.  1996. 
Bob  Aimatrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  96-29445  Filed  11-15-96:  8:45  am] 

BILUNQ  CODE  4310-3I-P 


[OR-ese-l  430-01;  GPO-0106;  OR-19685 
(WA)] 

Public  l^nd  Order  No.  7221; 
Revocation  of  the  Secretarial  Order 
Dated  March  28. 1938;  Washington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  in  its 
entirety  a  Secretarial  order  which 
withdrew  40  acres  of  public  land  for  the 
Bureau  of  Land  Management's 
Powersite  Classification  No.  306.  The 
land  is  no  longer  needed  for  the  purpose 
for  which  it  was  withdrawn.  The  land 
is  in  an  overlapping  withdrawal  and 
remains  closed  to  surface  entry  and 
mining.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 

EFFECTIVE  DATE:  December  18.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1 .  The  Secretarial  Order  dated  March 
28.  1938,  which  v«thdrew  the  following 
described  land  for  Powersite 
Classification  No.  306,  is  hereby 
revoked  in  its  entirety: 

Willamette  Meridian 

T.  27  N.,  R.  23  E., 
Sec.  17.  NWV4SEV4. 

The  area  described  contains  40  acres  in 
Chelan  County. 

2.  The  land  is  included  in  the  Bureau 
of  Reclamation's  withdrawal  for  the 
Chelan  Project,  and  remains  closed  to 
operation  of  the  public  land  laws, 
including  the  mining  laws. 

Dated:  November  4, 1996. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  96-29447  Filed  11-15-96:  8:45  am] 
BIUJNO  CODE  4310-33-P 


58702 


Federal  Register  /  Vol.  61.  No.  223  /  Monday.  November  18.  1996  /  Notices 


[NM-018-1430-01:  NMNM  »49M] 

r4otlc«  Of  Proposed  Withdrawal  and 
Opportunity  for  Put>llc  MMtlng;  N«w 
Maxico 

agency:  Bureau  of  Land  Management. 

Interior 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
4,972.14  acres  of  public  land  in  Taos 
County.  New  Mexico  to  protect  the 
recreational,  cultural,  wildlife  and 
visual  resources  of  the  Wild  Rivers 
Special  Management  Area  (SMA)  and 
the  Guadalupe  Mountain  Area  of 
Critical  Environmental  Cx)ncem  (ACEC). 
This  notice  closes  the  land  for  up  to  two 
years  from  surface  entry  and  mining. 
The  land  will  remain  open  to  mineral 
leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
February  18.  1997 

ADDRESSES:  Comments  and  meeting 
requests  should  bo  sent  to  the 
Albuquerque  District  Manager.  Bureau 
of  Land  Management,  435  Montano  NE, 
Albuquerque,  New  Mexico  87107. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Hal 
Knox.  BLM  Taos  Resource  Area  Office. 
226  Cruz  Alta  Road.  Taos.  NM  87571. 
(505)  751-4707. 

SUPPLEMENTARY  INFORMATION:  On 
December  8.  1995.  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights. 

New  Mexico  Principal  Meridian 

T.  28N  .R.  12E.. 

Sec.  I.  lot  6.  S'/^NWV«NWV«. 

N'/zN'/iSW'/,.  NViNWV«SEV,.  S'-^NV^. 

and  area  lying  north  of  the  Red  River; 
T.  29N..  R.  12'E.. 

Sec   10,  lots  6.  7.  8.  NEV«SEV«.  and  SViSVj; 

Sec.  13.  SWV4; 

Sec   14.  all. 

Sec.  15.  all; 

Sec  20.  lot  8; 

Sec.  21.S'/2; 

Sec.  22.  E'/i.  NWV4,  and  EV2E"2SWV«; 

Sec.  23,  all: 

Sec.  24,  NWV4  and  W'^SW'/,. 

Sec.  26,  NVi.  SWV«.  NVjNV2NEV«SEV«. 

SWV«NW'/.NEV4SEV«. 

W«/aSWV,NEV«SEV«.  NW'/,SEV«, 

NVjSW'/,SEV«.  SWV4SWV«SEV«.  and 

NWV«SEV«SWV4SEV«; 
Sec.  27,  E''iEVj  and  E'^WViE'/i; 
Sec.  34.  EV2; 
Sec.  35,  W'/2NWV4.  WV2E'/2NWv,SWV,. 

W'/2NWV.SWv«.  WV2NEV4SWv,SW%. 

N WV«SWv«S W'/« ,  N V2S W v.SW V«S W V. . 

and  SWV4SWV4SWV«SW'/4. 


The  area  descril)ed  contains  4.972.14  acres 
in  Taos  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the 
recreational,  cultural,  wildlife  and 
visual  resources  of  the  Wild  Rivers 
Special  SMA  and  the  Guadalupe 
Mountain  ACEC. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions  or  objections,  in  connection 
with  the  proposed  withdrawal,  may 
present  their  views  in  writing  to  the 
Albuquerque  District  Manager  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Albuquerque 
District  Manager  within  90  days  from 
the  date  of  publication  of  this  notice. 

Upon  a  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  time  and  place 
will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  ctmceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature, 
but  only  with  the  approval  of  an 
authorized  officer  of  the  Bureau  of  Land 
Management. 

Dated:  November  6.  1996. 
Michael  R.  Ford. 
District  Manager 

|FR  Doc  96-29404  Filed  11-15-96;  8:45  am] 
BILUNO  COOC  431»-f»-P 


National  Park  Sarvtca 

Draft  Environmental  Impact  Statement 
(DEIS)  for  Lake  Creacent  K/lanagemant 
Plan,  Olympic  National  Park,  WA 

AOENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  extension  of  public 
review  period. 

SUMMARY:  The  commeni  period  as 
specified  in  the  official  Notice  of 
Availability  (FR.  Vol.  61.  No.  203.  p. 


54437)  was  to  end  December  17, 1996. 
This  present  Notice  announces  that  the 
comment  period  has  been  extended 
until  February  3.  1997. 
DATES:  Comments  on  the  DEIS  must  be 
received  no  later  than  February  3, 1997. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Superintendent, 
Olympic  National  Park,  600  E.  Park 
Ave..  Port  Angeles.  WA  98362. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Olympic  National  Park, 
at  the  above  address  or  at  telephone 
number  (360)  452-4501.  ext.  207. 

Dated:  November  8,  1996. 
William  C.  Walters. 

Deputy  Field  Director.  Pacific  West  Field 

Area. 

(FR  Doc.  96-29408  Filed  11-15-96;  8:45  am] 

MJJNO  COOC  4310-70-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Publk:  Hearing 

AOENCY:  Overseas  Private  Investment 

Corporation. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  requirements  for 
participation  in  an  annual  public 
hearing  to  be  conducted  by  the  Overseas 
Private  Investment  Corporation  (OPIC) 
on  December  12, 1996.  This  hearing  is 
required  by  the  OPIC  Amendments  Act 
of  1985.  and  this  notice  is  being 
published  to  facilitate  public 
participation.  The  notice  also  describes 
OPIC  and  the  subject  matter  of  the 
hearing. 

DATES:  The  hearing  will  be  held  on 
December  12.  1996,  and  will  begin 
promptly  at  2  p.m.  Prospective 
participants  must  submit  to  OPIC  before 
close  of  business  November  28.  1996, 
notice  of  their  intent  to  participate. 
ADDRESSES:  The  location  of  the  hearing 
will  be:  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue 
NW..  12th  Floor.  Washington.  DC. 
Notices  and  prepared  statements  should 
be  sent  to  Harvey  Himberg.  Financial 
Management  and  Statutory  Review 
Department,  Overseas  Private 
Investment  Corporation,  1100  New  York 
Avenue  NW..  Washington.  DC  20527. 

Procedure 

(a)  Attendance;  Participation.  The 
hearing  will  be  open  to  the  public. 
However,  a  person  wishing  to  prese^ 
views  at  the  hearing  must  provide  OPIC 
with  advance  notice  on  or  before 
November  28.  1996.  The  notice  must 
include  the  name,  address  and 
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telephone  number  of  the  person  who 
will  make  the  presentation,  the  name 
and  address  of  the  organization  which 
the  person  represents  (if  any)  and  a 
concise  summary  of  the  subject  matter 
of  the  presentation. 

(b)  Prepared  Statements.  Any 
particular  wishing  to  submit  a  prepared 
statement  for  the  record  must  submit  it 
to  OPIC  with  the  notice  or.  in  any  event, 
not  later  than  5  p.m.  on  December  5. 
1996.  Prepared  statements  must  be 
typewritten,  double  spaced  and  may  not 
exceed  twenty-five  (25)  pages. 

(c)  Duration  of  Presentations.  Oral 
presentations  will  in  no  event  exceed 
ten  (10)  minutes,  and  the  time  for 
individual  presentatioQs  may  be 
reduced  proportionately,  if  necessary,  to 
afford  all  prospective  participants  on  a 
particular  subject  an  opportunity  to  be 
heard  or  to  permit  all  subjects  to  be 
covered. 

(d)  Agenda.  Upon  receipt  of  the 
required  notices.  OPIC  will  prepare  an 
agenda  for  the  hearing  setting  forth  the 
subject  or  subjects  on  which  each 
participant  will  speak  and  the  time 
allotted  for  each  presentation.  OPIC  will 
provide  each  prospective  participant 
vfixh  a  copy  of  the  agenda. 

(e)  Publication  of  Proceedings.  A 
verbatim  transcript  of  the  hearing  will 
be  compiled.  The  transcript  will  be 
available  to  members  of  the  public  at  the 
cost  of  reproduction. 

SUPPLEMENTARY  INFORMATION:  OPIC  is  a 
U.S.  Government  agency  which 
provides,  on  a  commercial  basis, 
political  risk  insurance  and  financing  in 
friendly  developing  countries  and 
emerging  democracies  for 
environmentally  sound  projects  which 
confer  positive  developmental  beneHts 
upon  the  project  country  while  creating 
employment  in  the  U.S.  OPIC  is 
required  by  section  231  A(b)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  ("the  Act")  to  hold  at  least  one 
public  hearing  each  year. 

Among  other  issues,  OPIC's  annual 
public  hearing  has,  in  previous  years, 
provided  a  forum  for  testimony 
concerning  section  23lA(a)  of  the  Act, 
This  section  provides  that  OPIC  may 
operate  its  programs  only  in  those 
countries  that  are  determtned  to  be 
"taking  steps  to  adopt  and  implement 
laws  that  extend  internationally 
recognized  worker  rights  to  workers  in 
that  country  (including  any  designated 
zone  in  that  country)." 

Based  on  consultations  with  Congress, 
OPIC  complies  with  annual 
determinations  made  by  the  Executive 
Branch  with  respect  to  worker  rights  for 
countries  that  are  eligible  for  the 
Generalized  System  of  Preferences 


(GSP).  Any  country  for  which  GSP 
eligibility  is  revoked  on  accoimt  of  its 
failure  to  take  steps  to  adopt  and 
implement  internationally  recognized 
worker  rights  is  subject  concurrently  to 
the  suspension  of  OPIC  programs  until 
such  time  as  a  favorable  worker  rights 
determination  can  be  made. 

For  non-GSP  Countries  in  which  OPIC 
operates  its  programs,  OPIC  reviews  any 
country  which  is  the  subject  of  a  formal 
challenge  at  its  annual  public  hearing. 
To  qualify  as  a  formal  challenge, 
testimony  must  pertain  directly  to  the 
worker  rights  requirements  of  the  law  as 
defined  in  OPIC's  1985  reauthorizing 
legislation  (P.L.  99-204)  with  reference 
to  the  Trade  Act  of  1974,  as  amended, 
and  be  supported  by  factual 
information. 

FOR  FURTHER  INFORMATION  ABOUT  THE 
PUBLIC  HEARING  CONTACT: 
Harvey  A.  Himberg,  Financial 
Management  and  Statutory  Review 
Department,  Overseas  Private 
Investment  Corporation,  1100  New  York 
Avenue  NW  Washington,  DC  20527 
(202)  336-8614  or  by  facsimile  at  (202) 
218-0177, 

Dated:  November  13, 1996. 
Richard  C,  Horanbui^, 
Department  of  Investment  Development. 
(FR  Doc.  96-29461  Filed  11-15-96:  8:45  am] 
BILUNG  CODE  321(M)1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  U  S  West.  Inc.  & 
Continental  Cablevlsion,  Inc.; 
Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  SecUon  16  (b)  through  (h).  that 
a  proposed  Final  Judgment  has  been 
filed  with  the  United  States  District 
Court  for  the  District  of  Columbia  in 
United  States  of  America  v.  U  S  West, 
Inc.  and  Continental  Cablevision.  Inc., 
Civil  Action  96-2529  (TPJ). 

The  Complaint  in  this  case  alleged 
that  the  proposed  acquisition  of 
Continental  Cablevision,  Inc.  by  U  S 
West,  Inc.  would  tend  to  lessen 
competition  substantially  in  the  sale  of 
dedicated  services  in  areas  within 
Denver.  Colorado;  Omaha,  Nebraska; 
Phoenix,  Arizona;  and  Seattle, 
Washington  in  which  Teleport 
Communications  Group,  Inc.  ("TCG") 
provides  such  services,  in  violation  of 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
18.  Continental  owns  approximately 
11%  of  TCG.  Under  the  terms  of  the 


proposed  Final  Judgment.  US  WEST 
must  reduce  its  share  of  TCG  to  no  more 
than  10%  by  June  30,  1997.  US  WEST 
must  divest  the  remaining  interest  m 
TCG  by  December  31. 1998.  The 
proposed  Final  Judgment  also  prohibits 
US  WEST  from  appointing  members  to 
or  participating  in  meetings  of  TCG's 
Board  of  Directors  and  contains  other 
provisions  barring  US  WEST'S  access  to 
confidential  TCG  information  pending 
completion  of  the  divestitures. 

Puolic  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Donald  J.  Russell. 
Chief.  Telecommunications  Task  Force, 
Antitrust  Division.  Depjartment  of 
Justice,  555  4th  Street,  N.W.,  Room 
8104.  Washington.  D.C.  20001, 
(telephone:  (202)  514-5621). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 

United  States  District  Court  for  the 
District  of  Columbia 

United  States  of  America,  Plaintiff,  v,  U  S 
West.  Inc.  and  Continental  Cablevision,  Inc.. 
Defendants.  No,  96  2529;  (Antitrust)  filed: 
November  5,  1996. 

Judge  Thomas  Penfield  Jackson 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

A.  The  parties  to  this  Stipulation 
consent  that  a  Final  Judgment  in  the 
form  attached  may  be  filed  and  entered 
by  the  Court,  upon  any  party's  or  the 
Court's  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16).  without  further  notice  to 
any  party  or  other  proceedings, 
provided  that  plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  entry  of  the  proposed 
Final  Judgment  by  serving  notice  on  the 
defendants  and  by  filing  that  notice 
with  the  Court. 

B.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  and  shall,  from 
the  date  of  the  filing  of  this  Stipulation, 
comply  with  all  the  terms  and 
provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court;  provided,  however,  that  U  S 
West's  obligation  to  divest  the  TCG 
Interest  shall  not  arise  until  the  Final 
Judgment  is  entered,  except  that  the 
manner  and  timing  of  any  disposition  of 
the  TCG  Interest  by  U  S  West  before  or 
after  the  Final  Judgment's  entry  shall  be 
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duno  as  provided  in  tho  proposed  Final 
Jiidgmenf 

C  !n  tho  event  plaintiff  withdraws  its 
cons«"if.  as  providwl  in  paragraph  (A) 
aLoVt!,  11.  if  tl'.''  prnr^iir.fd  1  in.d 
Jpdgi'snnt  is  nnt  onffffH  pnrsiiart  to  this 
Slipidalioii.  this  StipiilHtion  shall  bo  of 
no  cfroct  whatevo:.  ar.d  llio  niakiiif*  of 
thi  ■  Sfi^i  itatinn  sKill  In-  withitiil 
pr«|udii  I'  ti'  Rny  p  irf.  in  lln'-  <•.'■  any 
other  prot:n«!i!ii:f; 

D  Djfui.dantr*  r»^pre.'.cnt  that  tho 
div^sti'ums  t,i^iiitnnipl,i!f<l  by  the 
proposwd  Fiiinl  !u(!:;.":i'i.t  <uj:i  iinii  will 
l)»'  madf  and  th.i'  defend  int;.  shall  niisf 
i\v  (  !  nins  of  hiinlNhip  or  liifruultv  as 
k^roiMids  tin  asking  thi^  Court  to  modify 
an\  of  thfi  divostituro  provisions  in  the 
Final  luilgriiiM.t 

E.  All  partirts  agrHt'  that  this 
agr«inient  can  hr  si^ni-cl  m  nmlt.ple 
nxilltor  p;?rts 

ForthK  Piamliff 
DavHl  Tiirutsky. 

Dt-piitv  Aasisinnt  Attorney  Onero/. 
DodnIiI  I  Russtill. 

Cliirt   fl'f'omiDiinii  Uii'its  lisk  Force. 
CharU".  t   Hi>y{i"i. 
^tTiiiir  C.tiuitsfl 
Nant  V  M  (".<K).linin 

Assistant  Chief.  lelvcuaunuiULalions  fask 
Forrr 

\  \i-v.f  Hfiimit-n't. 

Atturni-v    iL-ltvomnitiniintions  ra<ik  h'ort f 

Susanna  Zwrrling. 

Atttnnry.  TftiKtuiinitmifatinns  Task  Forrf 

Urinit  K   Vtar-ihall, 

Attorn fv,  Tflitammunirations  /usA  h'unr 

I'  S    [1»'[irtrtnifnl  nf  lustun.  .Anlilms! 

DivisK.n   SSS  4th  Street.  N  W  .  Room  HlfM 

Wushiiij^toii   DC  2lXX)l.  IZOi]  S14-58<je 

Dnted . 

For  the  DefenddHts: 
iHrriBS  Anderson, 
V'/(  ('  President  &  TntaaunT.  t'ii  Wfst.  Inc 

Dated:  "^ 

Robert  I  Sachs, 

Srnmr  Viif  /Vf.s/i/f  nf.  Corpomtc  &■  Legal 
Cimtmfntal  Cahlr\isinn.  Inc 
Dated       . 

Final  fudgment 

VVht!rras,  plaintiff,  tho  llnitfid  States 
of  Anu'rii:a.  having;  filt'd  its  (Complaint 
ht'rein  on  November  4.  liWH,  and 
plaintiff  and  defendants,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  [udgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law  herein,  and  without 
this  Final  judgniftnt  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  law 
or  fact  herein 

And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 


Finnl  Judgment  pending  its  approval  by 
the  Court; 

Ajid  whereas,  tho  essence  of  this  Final 
lu  Jginent  is  prompt  and  certain 
divestiture  of  certain  assets  and  the 
imposition  of  related  injunctive  relief  to 
a.ssura  that  competition  is  not 
substautially  lessened 

And  whertas  plaintiff  retjuires  V  S 
VVKf^T.  Inc.  to  mak'^  certain  divestitures 
for  the  purpose  of  remedying  the  lack  of 
competition  alleged  in  th;*  Complaint; 

Ar.  1  whert'as.  defendants  have 
represented  to  plaintiff  that  the 
divstiUires  ordered  herein  can  be  made 
and  thrti  defendants  will  later  raise  no 
claims  of  hardship  or  difTirulty  as 
grounds  for  asking  the  Court  to  modify 
anv  oft!  f  (iivestitur-?  provisions 
( di'.taui'd  her''!i  Ix'l  •.. . 

And,  th'-refoie,  before  the  taking  of 
any  testim'^ny.  and  without  trial  cr 
adjndi  ..ii.'in  of  any  issue  of  fact  or  law 
heri'.n.  and  upon  consent  of  the  parties 
heroin  //  ;•.  hereby  ordrred,  adjudged, 
und  dt'<:rvvd  as  follows 

/   lunsdictian 

This  Court  has  jurisdiction  over  each 
of  till'  parlies  hcn'to  and  the  subjoci 
matter  of  this  action  The  Complaint 
states  a  claim  upon  which  relief  may  b<» 
granted  against  the  defendants  under 
.S»H  tion  7  of  the  Clayton  .Act.  as 
amended  (15  U.S.C.'§18). 

//.  Definitions 

A    '11  S  WEST"  moans  defendant  V 
S  WEST.  Inc  .  a  Delawam  corporation 
with  its  heatl'piarters  in  Englewood, 
tlolorado  and  includes  its  suct:cssors 
and  assigns,  its  subsidiaries,  and 
directors,  officers,  managers,  agents  and 
employees  acting  for  or  on  behalf  of 
LI  S  WEST 

B  "L;  S  WEST  Communications" 
means  I'  S  WEST  Communications, 
Inc  .  a  subsidiary  of  U  S  WEST,  Inc.,  and 
its  successors  and  assigns,  its 
subsidiaries  and  directors,  ofricers, 
managers,  agents  and  employees  acting 
for  it  or  on  its  behalf. 

C.  "Continental"  means  defendant 
Continental  Cablevision.  Inc  .  a 
Delaware  corporation  with  its 
headquarters  in  Boston.  Massachusetts, 
and  includes  its  successors  and  assigns, 
its  subsidiaries,  and  directors,  officers, 
managers,  agents  and  employees  acting 
for  or  on  behalf  of  Continental. 

D    "TCG  ■  means  Telephone 
Communications  Group  Inc..  a  Delaware 
corporation  with  its  headquarters  in 
New  York.  New  York. 

E  "TCG  Interest"  means  any  and  all 
of  the  TCG  Common  Stock  owned  by 
Continental  as  of  )une  27,  1996, 
including  any  securities  into  which 
such  stock  may  subsequently  be 


converted.  "TCG  Common  Stock" 
means  TCG  Class  A  Common  Stock, 
with  a  par  value  of  $.01/share.  and  TCG 
Class  B  Common  Stock,  with  a  par  value 
of  $.01/sharo. 

F.  "I'  S  WEST/Coutinental  Merger" 
means  tho  me.-ger  of  Continental  into  U 
S  WEST,  as  contemplated  by  the  U  S 
WEST/Continenfal  Merger  Agreement. 

G  "U  S  WEST/ContinentBl  Merger 
Agrt^ment "  means  the  Agreement  and 
Flan  of  Merger  dated  as  of  February  27, 
199(i,  as  amended,  with  respect  to  the 
merger  of  Continental  into  U  S  WEST. 

M  "U  S  WEST  Communications 
Rpf  ion"  means  the  collective  area  in  the 
states  if  .Arizona.  Colorado,  Idaho.  Iowa, 
Miniescta.  Montana.  Nebraska,  New 
Me.vico.  North  Dakota.  Oregon,  South 
Dakota.  Utah.  Washington  and 
Wyoming  in  which  U  S  WEST 
Communications  is  a  local  exchange 
carrier 

III  Applicnhility 

A.  The  provisions  of  this  Final 
lud^ent  appK  to  each  of  the 
defendants,  its  successors  and  assigns, 
its  subsidiaries,  directors,  officers, 
managers,  agents,  employees  and  all 
othnr  persons  in  aciive  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  [udgment  by  personal  service  or 
otherwise 

B  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  the 
assets  of  the  entity  or  entities  holding 
the  TCG  Interest  at  the  time  of  such  sale 
or  disposition,  that  the  acquiring  party 
or  parties  agree  to  be  bound  by  the 
provisions  of  this  Final  judgment: 
provided,  however,  that  this  obligation 
shall  not  apply  in  the  case  of  the 
divestiture  required  by  Section  I\'  or  V 
hereinbolow. 

l\'.  Divestiture  of  TCG  Interest 

A.  U  S  WEST  is  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  on  or  before  June 
30.  1997.  to  divest  a  portion  of  the  TCG 
Interest  sufficient  to  cause  U  S  WEST  to 
own  less  than  10%  of  the  outstanding 
shares  of  TCG  Common  Stock.  U  S 
WEST  is  hereby  further  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  on  or  before 
December  31,  1998,  to  divest  any 
remaining  portion  of  the  TCO  Interest. 
Defendants  agree  to  use  their  best  efforts 
to  accomplish  the  divestitures  as  set 
forth  in  this  Final  Judgment  as 
expeditiously  as  possible. 

B.  Unless  plaintiff  otherwise  consents 
in  writing,  the  divestitures  made 
pursuant  to  Sectioji  IV  or  V  of  this  Final 
judgment,  shall  be  made  (i)  to  a 
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purchaser  or  purchasers  that,  in  the 
plaintifTs  sole  judgment,  are  financially 
sound  and  have  the  intention  of 
maintaining  TCG  as  a  viable  competitor 
and  (ii)  in  a  manner  tkat,  in  plaintiff's 
sole  judgment,  shall  not  injure  TCG. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment, 
defendants^promptly  shall  make  known, 
by  usual  and  customary  means,  the 
■  availability  of  the  TCG  Interest.  The 
defendants  shall  inform  any  person 
making  a  bona  fide  inquiry  regarding 
such  a  possible  purchase  that  the  sale  is 
being  made  pursuant  to  this  Final 
Judgment  and  provide  such  person  with 
a  copy  of  this  Final  Judgment:  provided, 
however,  that  the  defendants  are  not 
obligated  to  provide  such  notice  to  any 
purchaser(s)  of  TCG  Common  Stock  in 
any  proposed  sale  by  U  S  WEST  or  its 
broker  if  the  identity  of  the  ultimate 
purchaser(s)  of  the  shares  is  unknown  to 
U  S  WEST  at  the  time  of  such  sale. 
Defendants  shall  also  offer  to  furnish  all 
bona  fide  prospective  purchasers  in  a 
proposed  private  sale  all  current 
pubhcly-available  information  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC")  regarding  the  TCG 
Interest.  Defendants  shall  make 
available  such  information  to  plaintiff  at 
the  same  time  that  such  information  is 
dehvered  by  defendants  to  any  other 
person. 

D.  Etefendfmts  shall  not  finance  any 
part  of  any  divestiture  required  by  this 
Final  Judgment  without  the  prior 
written  consent  of  the  Department  of 
Justice. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  U  S  WEST  has  not 
divested  the  TCG  Interest  within  the 
time  periods  specified  in  Section  IV  of 
this  Final  Judgment,  the  Court  shall 
appoint,  on  appUcation  of  the  plaintiff, 
a  trustee  selected  by  the  plaintiff  to 
effect  the  divestiture  of  any  remaining 
portion  of  the  TCG  Interest  not  divested 
within  the  time  periods  set  forth  in  this 
Final  Judgment. 

B.  After  the  trustee's  appointment  has 
liecome  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  TCG  Interest. 
The  trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  best  price  then  obtainable  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Sections  V  and  VI 
of  this  Final  Judgment,  and  shall  have 
other  powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V.C.  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  defendants  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 


divestiture,  and  such  professionals  or 
agents  shall  be  solely  accountable  to  the 
trustee.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  at  the  earliest  possible  time 
to  a  purchaser  or  in  a  manner  acceptable 
to  plaintiff,  and  shall  have  such  other 
powers  as  this  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  the  sale  of  the  affected  assets  or 
interest  by  the  trustee  on  any  grounds 
other  than  the  trustee's  malfeasance. 
Any  such  objection  by  defendants  must 
be  conveyed  in  writing  to  plaintiff  and 
the  trustee  no  later  than  fifteen  (15) 
calendar  days  after  the  trustee  has 
provided  the  notice  required  imder 
Section  VI  of  this  Final  Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  monies  shall  be  paid  to 
defendants  and  the  trustee's  services 
shall  then  be  terminated.  The 
compensation  of  such  trustee  and  'of  any 
professionals  and  agents  retained  by  the 
trustee  shall  be  reasonable  in  light  of  the 
value  of  the  divestiture  and  based  on  a 
fee  arrangement  providing  the  trustee 
with  an  incentive  based  on  the  price 
and  terms  of  the  divestiture  and  the 
speed  with  which  it  is  accomplished. 

D.  Defendants  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  of  the 
affected  assets  or  interest  and  shall  use 
their  best  efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture, 
including  best  efforts  to  effect  all 
necessary  regulatory  approvals.  Subject 
to  a  customary  confidentiality 
agreement,  the  trustee  shall  have  full 
and  complete  access  to  the  defendants' 
personnel,  books,  records,  and  facilities 
related  to  the  TCG  Interest.  Defendants 
shall  permit  prospective  purchasers  of 
the  TCG  Interest  to  have  access  to  any 
and  all  financial  or  operational 
information  in  their  possession  as  may 
be  relevant  to  the  divestiture  required 
by  this  Final  Judgment. 

E.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  the  parties  and  the  Court 
setting  forth  the  trustee's  efforts  to 
accomplish  divestiture  of  any  of  the 
TCG  Interest  as  contemplated  under  this 
Final  Judgment;  provided,  however,  that 
to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 


filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address,  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  or  all  of  the  TCG  Interest 
and  shall  describe  in  detail  each  contact 
with  any  such  person  during  that 
period.  The  trustee  shall  maintain  full 
records  of  all  efforts  made  to  divest  any 
or  all  of  the  TCG  Interest. 

F.  Within  six  (6)  months  after  its 
appointment  has  become  effective,  if  the 
trustee  has  not  accomplished  the 
divestiture  required  by  Section  IV  of 
this  Final  Judgment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  reports  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations. 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate, 
which  shall,  if  necessary,  include 
extending  the  term  of  the  trustee's 
appointment. 

VI.  Notification 

A.  Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement  to  effect,  in  whole  or  in  part, 
any  proposed  divestiture  by  private 
sale(s)  pursuant  to  Sections  IV  or  V  of 
this  Final  Judgment,  or,  in  the  event 
such  divestitures  are  proposed  to  be 
made  through  transactions  in  the  public 
securities  markets,  (i)  within  two  (2) 
business  days  following  defendants' 
request  to  convert  any  Class  B  Common 
Stock  to  Class  A  Common  Stock  or  (ii) 
prior  to  the  filing  of  any  registration 
statement  with  the  SEC  for  a  proposed 
divestiture  of  such  shares,  U  S  W^ST  or 
the  trustee,  whichever  is  then 
responsible  for  effecting  the  divestiture, 
shall  notify  plaintiff  of  the  proposed 
divestiture  or  conversion,  as  the  case 
may  be.  If  the  trustee  is  responsible,  it 
shall  similarly  notify  defendants.  The 
notice  shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
theretofor  offered  to.  or  expressed  an 
interest  in  or  a  desire  to,  acquire  any 
ownership  interest  in  the  assets  that  are 
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the  subiect  of  the  binding  contract  or 
public  offering,  together  with  full  details 
of  same.  In  the  case  of  conversion.  (J  S 
WEST  or  the  trustee  shall  include  in 
such  notice  the  then  proposed  manner 
in  which  it  intends  to  effect  the 
divestiture  of  such  converted  shares. 

B.  Except  in  the  case  of  any  proposed 
sale  of  TCG  Common  Stock  by  U  S 
WEST  or  its  broker  wherein  the  identity 
of  the  ultimate  purchaser(s)  of  the 
shares  is  unknown  to  U  S  WEST  at  the 
time  of  such  sale,  within  fifteen  (15) 
calendar  days  of  receipt  by  plaintiff  of 
such  notice,  plaintiff  may  request  from 
defendants,  the  proposed  purchaser  or 
purchasers,  any  other  third  party,  or  the 
trustee  if  applicable,  additional 
information  concerning  the  proposed 
divestiture  and  the  proposed  purchaser 
or  purchasers.  Defendants  and  the 
trustee  shall  furnish  any  additional 
information  requested  within  fifteen 
(15)  calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
or  within  twenty  (20)  calendar  days 
after  plaintiff  has  been  provided  the 
additional  information  requested  from 
defendants,  the  proposed  purchaser  or 
purchasers,  any  third  party,  and  the 
trustee,  whichever  is  later,  plaintiff  shall 
provide  written  notice  to  defendants 
and  the  trustee,  if  there  is  one,  stating 
whether  or  not  it  objects  to  the  proposed 
divestiture.  In  the  event  of  any  proposed 
public  sale  of  TCG  Common  Stock  by  U 
S  WEST  or  its  broker  wherein  the 
identity  of  the  ultimate  purchaser(s)  of 
the  shares  is  unknown  to  U  S  WEST  at 
the  time  of  such  sale,  within  three  (3) 
days  of  receiving  notice  of  defendants' 
request  to  convert  the  TCG  Class  B 
shares  to  Class  A  shares,  plaintiff  may 
request  from  defendants,  any  third 
party,  or  the  trustee  if  applicable, 
additional  information  concerning  the 
proposed  divestiture(s).  Defendants  and 
the  trustee  shall  furnish  any  additional 
information  requested  within  three  (3) 
days  of  the  receipt  of  the  request  unless 
the  parties  otherwise  agree.  Within  ten 
(10)  days  of  the  receipt  of  the  notice  or 
within  four  (4)  days  after  plaintiff  has 
been  provided  the  additional 
information  from  defendants,  any  third 
party,  or  the  trustee,  whichever  is  later, 
plaintiff  shall  provide  written  notice  to 
defendants  and  the  trustee,  if  there  is 
one,  stating  whether  or  not  it  objects  to 
the  proposed  plan  of  divestiture(s).  If 
plaintiff  provides  written  notice  to 
defendants  and  the  trustee  that  it  does 
not  object,  then  the  divestiture  may  be 
consummated,  subject  only  to 
defendants'  limited  right  to  object  to  the 
sale  under  Section  V.B.  of  this  Final 


Judgment.  Absent  written  notice  that 
plaintiff  does  not  object  to  the  proposed 
purchaser  or  objection  by  plaintiff,  a 
divestiture  proposed  under  Section  IV 
or  V  shall  not  be  consummated.  Upon 
objection  by  plaintiff,  or  by  defendants 
under  the  proviso  in  Section  V.B.,  a 
divestiture  prdposed  under  Section  IV 
or  V  shall  not  be  consummated  unless 
approved  by  the  Court. 

VII.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment  and 
every  thirty  (30)  calendar  days  thereafter 
until  the  divestitures  have  been 
completed,  whether  pursuant  to  Section 
IV  or  V  of  this  Final  Judgment,  U  S  West 
shall  deliver  to  plaintiff  an  affidavit  as 
to  the  fact  and  manner  of  defendant's 
compliance  with  the  relevant  section(s) 
of  this  Final  Judgment.  Each  such 
affidavit  shall  include,  inter  alia,  the 
name,  address,  and  telephone  number  of 
each  person  who,  at  any  time  after  the 
period  covered  by  the  last  such  report, 
made  an  offer  to  acquire,  expressed  an 
interest  in  acquiring,  entered  into 
negotiations  to  acquire,  or  was 
contacted  or  made  an  inquiry  about 
acquiring  any  or  all  of  the  "TCG  Interest, 
and  shall  describe  in  detail  each  contact 
with  any  such  person  during  that 
period. 

B.  Defendants  shall  preserve  all 
records  of  all  efforts  made  to  preserve 
and  divest  any  or  all  of  the  TCG  Interest 
until  the  termination  of  this  Final 
Judgment. 

VIII.  Confidentiality 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished: 

A.  US  WEST  shall  treat  the  TCG 
Interest  as  a  passive  investment,  and 
shall  hold  the  TCG  Interest  separate  and 
apart  from  the  activities  and  interests  of 
U  S  West  Communications. 

B.  Defendants  shall  not  elect,  appoint, 
or  otherv^se  designate  any  directors  to 
the  TCG  Board  of  Directors. 

C.  Defendants  and  any  representative 
of  defendants  shall  not  participate  in,  be 
present  at  (whether  in  person,  by 
telecommunications  link,  or  otherwise), 
or  receive  any  notes,  minutes,  or 
agendas  of  or  any  docimients  distributed 
in  connection  with  any  non-public 
meeting  of  the  TCG  Board  of  Directors 
or  any  committee  thereof,  or  any  other 
governing  body  of  TCG.  For  purposes  of 
this  provision,  the  term  "meeting" 
includes  any  action  taken  by  consent  of 
the  relevant  directors  in  lieu  of  a 
meeting. 

D.  Defendants  shall  not  be  a  party  to 
any  communication  of  any  non-public 
strategic  or  confidential  information 


concerning  TCG  or  any  of  its 
subsidiaries  or  affiliates;  provided 
however,  that  nothing  in  this  Final 
Judgment  shall  preclude  or  restrict 
defendants  from  b^ing  a  party  to 
communications  relating  to  the 
negotiation  or  conduct  of  arms-length 
business  transactions  between 
defendants  and  TCG  or  any  of  its 
subsidiaries  or  affiliates,  relafing  to  1) 
the  provision  of  facilities  and  services 
outside  the  U  S  WEST  Communications 
Region  and  2]  the  provision  of 
interconnection  and  related  services 
between  U  S  VVEST  Communications 
and  TCG  or  any  of  its  subsidiaries  or 
affiliates,  within  the  U  S  WEST 
Communications  Region;  provided 
further  that  outside  counsel  and 
financial  advisors  retained  by  U  S  WEST 
or  Continental  in  conjunction  with  the 
divestiture  of  TCG  Common  Stock 
required  by  section  rV.A.  hereinabove 
may  receive  such  information  as  is 
necessary  to  effectuate  those 
transactions  and  provided  further,  that 
no  such  information  shall  be  shared 
with  Continental  or  U  S  WEST. 

E.  Defendants  shall  appoint  a  person 
or  persons  who  will  be  responsible  for 
defendants'  compliance  with  section  VII 
of  this  Final  Judgment. 

DC.  Compliance  Inspection 

Only  for  the  purposes  of  determining 
or  securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
defendants  made  to  their  principal 
offices,  shall  be  permitted: 

(1)  Access  during  office  hour  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  enforcement  of  this 
Final  Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview  officers,  employees,  and 
agents  of  defendants,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  defendants' 
principal  offices,  defendants  shall 
submit  such  written  reports,  under  oath 
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if  requested,  with  respect  to 
enforcement  of  this  Final  Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  IX  shall  be  divulged  by  plaintiff 
to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendants 
to  plaintiff,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  docimients  to 

'  which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendants  mark  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure."  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  plaintiff  to  defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding). 

X.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

XI.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 

entry. 

XII.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated: . 

United  States  District  Judge. 
Competitive  Impact  Statement 

The  United  States  pursuant  to  Section 
2(b)  of  the  Antitrust  Procedures  and 
PenalUes  Act  ("APPA").  15  U.S.C. 
16(b)-(h),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 


/.  Nature  and  Purpose  of  the  Proceeding 

The  plaintiff  filed  a  civil  antitrust 
complaint  on  November  4, 1996. 
alleging  that  the  proposed  acquisition  of 
Continental  Cablevision,  Inc. 
("Continental")  by  U  S  WEST,  Inc.  ("U 
S  West")  would  violate  Section  7  of  the 
Clayton  Act,  15  U.S.C.  18.  U  S  WEST  is 
the  dominant  provider  of  local 
telecommimications  services,  including 
dedicated  services,  within  its  telephone 
service  area  in  the  states  of  Arizona, 
Colorado,  Idaho,  Iowa,  Minnesota, 
Montana,  Nebraska,  New  Mexico,  North 
Dakota,  Oregon,  South  Dakota,  Utah, 
Washington  and  Wyoming.  Continental 
is  the  third  largest  cable  system  operator 
in  the  United  States.  At  the  time  the 
acquisition  was  announced.  Continental 
owned  20%  of  Teleport 
Communications  Group,  Inc.  ("TCG"),  a 
competitive  access  provider  ("CAP") 
providing  dedicated  services  in  various 
cities  across  the  nation,  including 
Denver,  Omaha,  Phoenix  and  Seattle. 

The  complaint  alleges  that  U  S 
WEST'S  acquisition  of  Continental's 
interest  in  TCG  would  substantially 
lessen  competition  in  the  sale  of 
dedicated  services  in  the  areas  within 
Denver,  Omaha,  Phoenix  and  Seattle  in 
which  TCG  provides  such  services.  The 
prayer  for  relief  seeks:  (1)  a  judgment 
that  the  proposed  acquisition  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  18,  and  (2)  a  preliminary  and 
permanent  injunction  preventing  U  S 
WEST  and  Continental  from  carrying 
out  the  proposed  merger. 

Shortly  tefore  this  complaint  was 
filed,  a  proposed  settlement  was 
reached  that  requires  defendants  to 
divest  Continental's  interest  in  TCG  by 
December  31, 1998.  Continental  had 
previously  reduced  its  share  in  TCG 
from  the  20%  it  owned  when  the 
acquisition  was  aimounced,  to 
approximately  11%.  Continental  also 
relinquished  its  seats  on  TCG's  Board  of 
EHrectors.  In  Ught  of  these  events,  the 
E)epartment  concluded  that  there  was  no 
competition-based  reason  to  seek  to 
prohibit  U  S  WEST'S  acquisition  of 
Continental.  A  Stipulation  and 
proposed  Final  Judgment  embodying 
the  settlement  were  filed 
simultaneously  with  the  complaint. 

The  proposed  Final  Judgment  orders 
U  S  WEST,  on  or  before  June  30, 1997, 
to  divest  a  portion  of  the  shares  of  TCG 
Common  Stock  it  will  acquire  from 
Continental  sufficient  to  reduce  U  S 
WEST'S  interest  to  less  than  10%  of  the 
outstanding  shares  of  TCG  Common 
Stock.  The  proposed  Final  Judgment 
further  orders  U  S  WEST  to  divest  its 
remaining  shares  of  TCG  Common  Stock 
on  or  before  December  31, 1998.  If  U  S 


WEST  does  not  divest  the  TOG  Common 
Stock  during  the  divestiture  period,  the 
Court  may  appoint  a  trustee  to  sell  the 
stock.  The  proposed  Final  Judgment 
also  prohibits  defendants  from 
appointing  any  members  to  or 
participating  in  meetings  of  the  TCG 
Board  of  Directors  and  c(xitains  other 
provisions  designed  to  bar  U  S  WEST'S 
access  to  highly  sensitive  TCG  business 
information.  Further,  the  proposed  Final 
Judgment  requires  U  S  WEST  to  treat 
the  TCG  interest  as  a  passive 
investment,  and  to  hold  the  TCG 
interest  separate  and  apart  from  the 
activities  and  interests  of  U  S  WEST. 
Finally,  the  proposed  Final  Judgment 
requires  U  S  WEST  to  give  the  United 
States  prior  notice  of  any  proposed 
divestiture,  whether  pursuant  to  a 
public  or  private  sale,  to  insure  that  the 
divestiture  is  made  to  an  appropriate 
purchaser  or  purchasers  and  in  a 
manner  that  will  not  harm  TCG. 

The  United  States  and  U  S  WEST 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

//.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction  • 

Defendant  U  S  WEST  is  a  Delaware 
corporation  with  its  headquarters  in 
Englewood,  Colorado.  U  S  WEST  is  one 
of  the  seven  Regional  Bell  Operating 
Companies  ("RBOCs").  It  is  the 
dominant  provider  of  local 
telecommunications  services,  including 
"dedicated  services"  (defined  as  special 
access  and  local  private  line  services) 
within  its  telephone  service  area  in  the 
states  of  Arizona,  Colorado,  Idaho.  Iowa, 
Minnesota,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oregon,  South 
Dakota,  Utah,  Washington  and 
Wyoming.  In  1995,  U  S  WEST  reported 
total  revenues  of  approximately  $11.7 
billion. 

Continental  is  a  Delaware  corporation 
with  its  headquarters  in  Boston, 
Massachusetts.  Continental  is  the  third 
largest  cable  system  operator  in  the 
nation.  Continental  owns  cable  systems 
located  in  and  around  St.  Paul. 
Minnesota,  as  well  as  Twin  Falls,  Idaho 
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and  Keokuk.  Iowa.*  Continental  also  has 
a  partial  interest  in  TCG.  In  1995, 
Continental's  total  revenues  were 
approximately  $1.4  billion.  TCG's  1995 
revenues  totaled  approximately  $184.9 
million. 

On  February  27, 1996,  U  S  WEST 
entered  into  an  agreement  to  purchase 
all  of  the  stock  and  assets  of  Continental 
for  approximately  $10.8  billion.*  At  the 
time  the  acquisition  was  announced. 
Continental  owned  20%  of  TCG  and 
held  two  seats  on  the  TCG  Board  of 
Directors.  Therefore,  Continental 
reduced  its  share  of  TCG  to  11%  and 
relinquished  its  Board  seats. 

B.  Sale  of  Dedicated  Services 

The  complaint  alleges  that  the 
provision  of  dedicated  services  in  areas 
within  Denver,  Omaha.  Phoenix  and 
Seattle  in  which  TCG  has  constructed 
faciliti^  constitutes  a  line  of  commerce 
and  section  of  the  country,  or  relevant 
market,  for  antitrust  purposes. 
Dedicated  services  include  "special 
access"  (the  provision  of  dedicated  lines 
carrying  traffic  from  the  premises  of 
high-volume  end-users  to  the  end-user's 
long  distance  carrier,  or  between  a  given 
long  distance  carrier's  points-of- 
presence  ("POPs"));  and  "local  private 
line  services"  (dedicated  lines 
connecting  multiple  locations  of  an  end- 
user  within  a  given  metropolitan  area). 

Initially,  dedicated  services  were 
provided  only  by  the  RflOCs.  GTE  and 
other  local  exchange  carriers  ("LECs"). 
The  development  of  fiber  optics  and 
digital  electronic  technology  as  well  as 
changes  in  regulation,  has  enabled  new 
dedicated  service  providers  to  emerge. 
The  first  of  these  new  dedicated  service 
providers  were  designated  "competitive 
access  providers"  ("CAPs")  by  the  FCC, 
because  they  provided  the  means  for 
long  distance  carriers  (such  as  AT&T, 
MCI  and  Sprint)  and  high-volume  end- 
users  (such  as  large  and  medium-size 
businesses)  to  bypass  the  monopoly 
LECs  facilities.  "The  emergence  of  CAPs 
has  generally  resulted  in  lower  rates 
and/or  higher  quality  services  in  those 
areas  in  which  CAPs  have  constructed 
their  networks. 

The  complaint  alleges  that  the 
provision  of  dedicated  services  are  a 
relevant  product  market.  There  are  no 
other  economically  comparable 
alternatives  available  to  a  dedicated 
services  customer.  A  small,  but 
significant  non-transitory  increase  in  the 
price  of  dedicated  services  would  not 
cause  enough  customers  to  switch  to 


'  CoDtinenUl  aUo  has  a  paasivs  34%  interest  in 
Insight  Communications  Company.  LP,  which  owns 
cable  systems  located  in  Arizona  and  Utah. 

'  The  deal  was  subeaquently  amended  and 
revalued  at  Si  1.8  billion. 


Other  telecommunications  services  to 
make  the  price  increase  unprofitable. 
The  complaint  alleges  the  geographic 
markets  are  the  areas  within  Denver, 
Omaha.  Phoenix  and  Seattle  in  which 
TCG  provides  dedicated  services. 
Dedicated  services  are  local  by 
definition.  Consumers  of  dedicated 
services  in  a  given  metropolitan  area 
cannot  turn  to  providers  of  dedicated 
services  that  do  not  provide  such 
services  in  that  metropolitan  area.  Thus, 
consumers  of  dedicated  services  would 
not  turn  to  dedicated  services  providers 
located  outside  of  their  area  in  response 
to  a  small,  but  significant  non-transitory 
price  increase  for  dedicated  services  in 
the  given  metropolitan  area. 

C.  Anticompetitive  Consequence  of  the 
Proposed  Merger 

The  complaint  alleges  that  U  S 
WEST'S  proposed  acquisition  of 
Continental  (which  would  result  in  U  S 
WEST'S  acquisition  of  Continental's 
interest  in  TCG)  would  lessen 
competition  substantially  in  the 
provision  of  dedicated  services  in  the 
areas  of  Denver,  Omaha,  Phoenix  and 
Settle  in  which  TCG  provides  such 
services. 

U  S  WEST  is  the  dominant  provider 
of  dedicated  services  within  the  relevant 
geographic  markets.  An  acquisition  by  U 
S  WEST  of  Conttnental's  interest  in  TCG 
in  these  markets  would  lessen 
competition  between  U  S  WEST  and 
TCG.  leading  to  higher  prices  and/or 
reduced  quality.  U  S  WEST'S 
competitive  strategy,  including  its 
pricing  and  output  decisions,  will  be 
influenced  by  its  partial  ownership  of  a 
significant  direct  competitor.  Because  of 
its  partial  ownership  of  TCG.  losses  of 
customers  to  TCG  would  not  be  as 
detrimental  to  U  S  WEST,  and  it  would 
have  less  incentive  to  lower  prices  or 
interest  quality  to  meet  the  emerging 
competition  from  CAPs  in  these  areas. 

Aaditionally.  as  a  Class  B  voting 
shareholder  of  TCG.  U  S  WEST  is 
entitled  to  receive  advance  and  detailed 
notice  of  significant  TCG  business 
transactions,  including  TCG's  plans  for 
proprietary  information  strategically  to 
raise  the  cost,  increase  the  risk,  and 
reduce  the  profitability  of  entry  and 
extension  by  TCG,  thereby  limiting 
competitive  entry  and  expansion  that 
would  serve  to  undermine  U  S  WEST'S 
dominance  of  these  markets. 

There  are  no  effective  substitutes  for 
dedicated  services.  A  price  increase  for 
dedicated  services  resulting  from  this 
acquisition  would  not  be  defeated  by 
consumers'  switching  to  other 
telecommunication  services  or 
providers  of  dedicated  services  located 
outside  of  the  relevant  geographic  areas. 


Moreover,  entry  into  the  relevant 
markets  sufficient  to  mitigate  the 
competitive  harm  resulting  from  this 
acquisition  is  unlikely  within  the  next 
two  years. 

For  these  reasons,  the  Department 
concludes  that  the  merger  as  proposed 
would  substantially  lessen  competition 
in  the  provision  of  dedicated  services  in 
areas  within  Denver.  Omaha.  Phoenix 
and  Settle  in  which  TCG  p^vides 
dedicated  servioes,  and  would  result  in 
increased  rates  and/or  reduced  quality 
for  dedicated  services  in  these  areas,  in 
violation  of  Section  7  of  the  Clayton 
Act.' 

n.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  sale  of 
dedicated  services  in  areas  within 
Denver,  Omaha,  Phoenix  and  Seattle  in 
which  TCG  provides  dedicated  services. 
It  requires  U  S  WEST  to  divest  all  of 


>  TCG  also  compete*  directly  with  U  S  WEST  in 
the  provision  of  local  exchange  services  in  those 
areas  in  which  TCG  has  the  necessary  facilities  and 
in  which  it  has  been  or  has  applied  to  become 
certified  as  a  local  exchange  carrier,  e.g.,  Seattle. 
Because  the  proposed  Final  fudgpient  order  U  S 
WEST  to  divest  all  of  the  Common  Slock  of  TOG 
it  acquires  from  Continental,  it  remedies  any  other 
competitive  harm  resulting  from  U  S  WESTs  partial 
ownership  of  TCG.  Accordingly,  it  is  unnecessary 
to  determine  whether  the  acquisition  would  lessen 
competition  in  violation  of  Section  7  of  the  Clayton 
Act  in  any  other  markets  in  which  U  S  WEST 
competes  with  TCG. 

In  addition,  the  Memorandum  Opinion  and  Order 
(the  "Order"),  issued  by  the  Federal 
Communications  Cominisaion  (the  "FCC'J  on 
October  18. 1996.  requires  U  S  WEST  to  divest 
Continenul's  wholly-owned  cable  systems  located 
within  U  S  WESTi  telephone  service  area  by 
August  15,  1997,  and  to  divest  Continental's 
passive,  minority  interest  in  the  in-region  systems 
owned  by  Insight  Comirunications  Company,  LP  by 
April  1,  1998.  On  October  24, 1996.  the  FtX  issued 
another  order  clarifying  that  the  wholly-owned 
systems  which  U  S  WEST  is  obligated  to  divest  by 
August  IS.  1997,  include  "nine  cable  systems 
serving  about  280,000  subscribers  in  and  around  St. 
Paul,  Minnesota."  which  systems  Continental 
acquired  from  Meredith-New  Heritage  Partnership 
after  the  U  S  WEST/ContinenUl  transaction  was 
first  entered  into.  These  divestiture*  are  required  by 
Section  6S2(a)  of  the  Communications  Act  of  1934. 
as  amended,  which  prohibits  any  local  exchange 
carrier  from  purchasing  or  otherwise  acquiring 
"directly  or  indirectly  more  than  a  10%  rinancial 
interest,  or  any  management  interest,  in  any  cable 
operator  providing  cable  service  within  the  "local 
exchange  carrier's  telephone  service  area."  47 
U.S.C  $  S72(a).  Section  652  was  enacted  as  part  of 
the  Telecommunications  Act  of  1996.  The  ternu  of 
the  FCC's  Order  regarding  the  divestiture  of  the  in- 
rsgion  systems  obviates  the  need  for  the  Department 
independently  to  determine  whether  the  U  S 
WEST/Continenul  transaction  would  violate 
Section  7  of  the  Clayton  Act.  The  divestiture  of  the 
in-region  systems  by  a  date  certain,  pursuant  to  the 
Order,  as  amended,  is  substantially  similar  to  the 
divestiture  relief  the  Department  would  seek  in  the 
event  the  U  S  WEST/ContinenUl  transaction  was 
deemed  to  violate  the  Clayton  Act.  and  thus  will 
prevent  any  lessening  of  competition  that  might 
have  resulted  from  the  transaction. 
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Continental's  interest  in  TCG.  a  direct 
competitor  of  U  S  WEST,  in  a  manner 
and  over  a  period  that  will  prevent 
short-term  opportunities  for 
anticompetitive  behavior  while  also 
minimizing  any  disruption  to  TCG.  The 
divestiture  will  help  ensure  that  TCG 
will  remain  a  strong  competitor  to  U  S 
WEST  and  that  rates  for  dedicated 
services  in  areas  within  Denver,  Omaha, 
Phoenix  and  Seattle  in  which  TCG 
provides  dedicated  services  do  not 
increase  as  a  result  of  the  acquisition. 

The  proposed  Final  Judgment  orders 
U  S  WEST,  on  or  before  June  30, 1997, 
to  divest  enough  shares  of  TCG 
Common  Stock  sufficient  to  cause  U  S 
WEST  to  own  less  than  10%  of  the 
outstanding  shares  of  TCG  Common 
Stock.  The  proposed  Final  Judgment 
further  orders  U  S  WEST  to  divest  any 
remaining  shares  of  TCG  Common  Stock 
on  or  before  December  31,  1998.  If  U  S 
WEST  does  not  divest  the  TCG  Common 
Stock  during  the  divestiture  periods,  the 
Court  may  appoint  a  trustee  to  sell  the 
stock.  If  a  trustee  is  appointed,  the 
proposed  Final  Judgment  provides  that 
the  defendants  will  pay  all  costs  and 
expenses  of  the  trustee  and  any 
professionals  and  agents  rettiined  by  the 
trustee.  The  compensation  paid  to  the 
trustee  and  any  persons  retained  by  the 
trustee  shall  be  both  reasonable  in  light 
of  the  value  of  the  divestiture(s)  and 
pursuant  to  a  fee  arrangement  providing 
the  trustee  with  an  incentive  based  on 
the  price  and  terms  of  the  divestlture(s) 
and  the  speed  with  which  it  is 
accomplished.  After  appointment,  the 
trustee  will  file  monthly  repcMls  with 
the  parties  and  the  Court  setting  forth 
the  trustee's  efforts  to  accomplish  the 
dlvestltiu«(s)  ordered  under  the 
proposed  Final  Judgment.  If  the  trustee 
has  not  accomplished  the  dlvestlture(s) 
within  six  (6)  months  after  its 
appointment,  the  trustee  shall  promptly 
file  with  the  Court  a  report  setting  forth 
(1)  the  trustee's  efforts  to  accomplish  the 
required  divestlture(s),  (2)  the  reasons, 
in  the  trustee's  judgment,  why  the 
required  dlvestiture(s)  has  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations.  At  the  same  time,  the 
trustee  will  furnish  such  report  to  the 
parties,  who  will  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust. 

Tne  proposed  Final  Judgment  requires 
U  S  WEST  to  treat  the  TCG  interest  as 
a  passive  investment,  and  to  hold  the 
TCG  interest  separate  and  apart  from  the 
activities  and  interests  of  U  S  WEST. 
The  Judgment  also  prohibits  defendants 
from  appointing  ^y  members  to  or 
participating  in  meetings  of  the  TCG 
Board  of  IDlrectors  and  contains  other 


provisions  designed  to  bar  U  S  WEST'S 
access  to  highly  sensitive  TCG  business 
information. 

Finally,  the  proposed  Final  Judgment 
requires  U  S  WEST  to  give  the  United 
States  prior  notice  of  any  proposed 
dlvestlture(s).  whether  pursuant  to  a 
public  or  private  sale,  to  insure  that  the 
divestiture(s]  is  made  to  an  appropriate 
purchaser  or  purchasers  and  in  a 
manner  that  will  not  harm  TCG.  If  the 
plaintiff,  in  its  sole  judgment,  objects  to 
any  purchaser(s)  and/or  the  manner  in 
whiti  the  divestiture  is  being  carried 
out.  the  defendants  shall  not 
consummate  the  divestlture(s)  unless 
approved  by  the  Court. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffiered.  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA.  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  pubhc  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  vdll 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  I3epartment  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  vtdll  be  filed  with  the 


Court  and  published  in  the  Federal 
Regi^r. 

Written  comments  should  be 
submitted  to:  Donald  J.  Russell,  Chief, 
Telecommunications  Task  Force. 
Antitrust  Division.  United  States 
Department  of  Justice.  555  4th  Street. 
N.W..  Room  8104,  Washington.  DC 
20001. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  plaintiff  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
complaint  against  defendants.  The 
plaintiff  is  satisfied,  however,  that  the 
divestiture  of  the  TOG  Common  Stock 
and  other  reUef  contained  in  the 
proposed  Final  Judgment  will  preserve 
viable  competition  in  the  provision  of 
dedicated  services  in  areas  within 
Denver,  Omaha.  Phoenix  and  Seattle  in 
which  TCG  provides  dedicated  services. 
Thus,  the  proposed  Final  Judgment 
would  achieve  the  relief  the  government 
would  have  obtained  through  Utigation, 
but  avoids  the  time,  expense  and 
uncertainty  of  a  fiill  trial  on  the  merits 
of  the  complaint. 

VII.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
may  consider — 

(1)  the  competitive  impact  of  such 
judgment,  including  tennination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  imfMct  of  entry  of  such  judgment 
uixin  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any.  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  §  16(e)  (emphasis  added).  As 
the  United  States  Court  of  Appeals  for 
the  D.C.  Circuit  recently  held,  this 
statute  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 


58710  Federal  Register  /  Vol.  61.  No.  223  /  Monday,  November  18,  1996  /  Notices 


specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft.  56  F.3d  1448,  1461-62  (D.C. 
Cir.  1995). 

In  conducting  this  inquiry,  "Ulhe 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  beneRts  of  prompt  and 
less  costly  settlement  through  the 
consent  decree  process."*  Rather, 

[albsent  ^  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty.  th»Court, 
in  making  its  public  interest  finding,  should 
•   *    *  carefully  consider  the  explanations  of 
the  government  in  the  compwtitive  imfkact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc..  1977-1  Trade  Cas. 
1 61,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS.  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988),  citing  United  States  v. 
Bechtel  Corp..  648  F.2d  660.  666  {9th 
Cir.).  cert,  denied.  454  U.S.  1083  (1981); 
see  also  Microsoft.  56  F.3d  at  1460-62. 
Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  Is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.* 


M 19  Cong.  Rec.  24598  (1973).  See  United  Stales 
V  Gillette  Co  .  406  F  Supp  713.  7J5  (D.  Mass. 
1975).  A  "public  interesl"  determiiuilion  can  be 
made  properly  on  the  t>asis  of  (he  Competitive 
Impact  Slatemenl  and  Response  lo  Comments  filed 
pursuant  lo  the  APPA.  Although  the  APPA 
authorizes  ihe  use  of  additional  procedures.  15 
U.S.C.  5  16(f).  lho,w  procedures  are  discretionary  A 
court  need  not  invoke  any  of  thctn  unless  it  believes 
that  the  comments  have  raised  signincani  issues 
and  that  further  proceedings  would  aid  Ihe  court  in 
resolving  those  issues.  See  H.K.  Rep.  9^1463.  93rd 
Cong.  2d  Sess.  8-9  (1974).  reprinted  in  U.S.C.C.A.N. 
6535.  6538. 

^  Bechlel.  648  F  2d  at  666  (emphasis  added);  see 
BNS.  858  F.2d  al  463:  United  States  v  Notional 
Broadcasting  Co  .  4A9  F  Supp.  1127.  1143  (CD. 
Cal.  1978).  Gillette.  406  F  Supp.  at  716.  See  also 


T^e  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "|A| 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.'"" 

Vin.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 
Respectfully  submitted. 
Donald ).  Russell, 

Chief.  Telecommunications  Task  Force.  U.S. 
Department  oflustice.  Antitrust  Division.  555 
4th  Street,  NW..  Room  8104.  Washington.  DC 
20001.(202)514-5621. 

Dated:  November  5.  1996. 

(PR  Doc.  96-29320  Filed  11-15-96:  8:45  am) 

BILUMO  COM  4410-01-M 


Federal  Bureau  of  Investigation 

RIN  1105-nAA39 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

agency:  Federal  Bureau  of 
Investigation,  DOJ. 

ACTION:  Correction. 

In  notice  document  96-28703, 
beginning  on  page  57901,  in  the  issue  of 
Friday.  November  8.  1996.  make  the 
following  corrections: 

On  page  57901,  in  the  first  paragraph 
of  the  notice.  "April  10, 1996"  should 
read  "May  10,  1996." 

On  page  57901,  in  the  second 
paragraph  of  the  notice,  "January  7, 
1996"  should  read  "December  8. 1996." 


Microsoft.  56  F.3d  at  1461  (whether  "the  remedies 
[obtained  in  Ihe  decree  are)  so  inconsonant  with  the 
allegations  charged  as  to  fall  outside  of  the  'reaches 
of  the  public  Interest' "). 

•  United  States  v.  American  Tel.  and  Tel  Co.  552 
F  Supp.  131.  151  (D.D.C  1982).  afTd  sub  nom.. 
Maryland  v.  United  Statet.  460  U.S.  1001  (1983). 
quoting  Ci7/effe  Co.  406  F.  Supp.  at  716.  United 
States  V.  Aican  Aluminum,  Ltd..  60S  F.  Supp.  619, 
622  (W.O.  Kv.  1985). 


Dated:  November  14. 1996. 

Robert  B.  Bri^^* 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

|FR  Doc.  96-29574  Filed  11-15-96;  8:45  ami 

WLUNQ  COM  441IM»-M 


NUCLEAR  REGULATORY 
COMMSSION 

[Docicet  Nos.  50-489  AND  50-499] 

Houston  Lighting  and  Power 
Company;  City  Putriic  Service  Board  of 
San  Antonio;  Central  Power  and  Light 
Company;  City  of  Austin,  Texas  and 
South  Texas  Project,  Units  1  and  2; 
Environmental  At>sessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  approval  under  10  CFR 
50.80  of  the  transfer  of  Facility 
Operating  License  Nos.  NPF-76  and 
NPF-BO,  issued  to  Houston  Lighting  & 
Power  Company,  et  al.,  (HL&P,  the 
licensee)  with.respect  to  operating 
authority  thereunder  for  the  South 
Texas  Project,  located  in  Matagorda 
County,  Texas,  and  considering 
issuance  of  conforming  amendments 
under  10  CFR  50.90. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  approve 
the  transfer  of  operating  authority  under 
the  licenses  to  a  new  operating  company 
to  allow  it  to  use  and  operate  South 
Texas  Project  Units  1  and  2  (STP)  and 
to  possess  and  use  related  licensed 
nuclear  materials  in  accordance  with 
the  same  conditions  and  authorizations 
included  in  the  current  operating 
licenses.  The  proposed  action  would 
also  approve  issuance  of  license 
amendments  reflecting  the  transfer  of 
operating  authority.  The  operating 
company  would  be  formed  by  the 
owners  to  become  the  licensed  operator 
for  STP  and  would  have  exclusive 
control  over  the  operation  and 
maintenance  of  the  facility. 

Under  the  proposed  arrangement, 
ownership  of  STT  will  remain 
unchanged  with  each  owner  retaining 
its  current  ownership  interest.  The  new 
operating  company  will  not  own  any 
portion  of  STP.  Likewise,  the  owners' 
entitlement  to  capacity  and  energy  from 
STP  will  not  be  affected  by  the  proposed 
change  in  operating  responsibility  for 
STP  from  HL&P  to  the  new  operating 
company.  The  ownera  will  continue  to 
provide  all  funds  for  the  operation, 
maintenance,  and  decommissioning  by 
the  operating  company  of  STP.  The 
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responsibility  of  the  owners  will 
include  funding  for  any  emergency 
situations  that  might  arise  at  STP. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  23, 1996,  as  supplemented  by 
letters  dated  October  1  and  15, 1996,  for 
approval  of  transfer  of  licenses  and 
conforming  amendments. 

Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
enable  HL&P  to  transfer  operating 
authority  to  an  operating  company  as 
discussed  above.  HL&P  has  submitted 
that  this  will  enable  it  to  enhance  the 
already  high  level  of  public  safety, 
operational  efficiency,  and  cost-effective 
operations  at  STP. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  will  be  no  physical 
or  operational  changes  to  STP.  "rhe 
teclmical  qualifications  of  the  new 
operating  company  to  carry  out  its 
responsibilities  under  the  Operating 
Licenses  for  STP,  as  amended,  will  be 
equivalent  to  the  present  technical 
qualifications  of  HL&P.  The  operating 
company  will  assume  responsibility  for, 
and  control  over,  operation  and 
maintenance  of  the  facility.  The  present 
plant  organization,  the  overaight 
organizations,  and  the  engineering  and 
support  organizations  will  be 
transferred  essentially  intact  from  HL&P 
to  the  new  operating  company.  The 
technical  qualifications  of  the  proposed 
operating  company  organization, 
therefore,  will  be  at  least  equivalent  to 
those  of  the  existing  organization. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
would  not  be  increased  and  that  post- 
accident  radiological  releases  would  not 
be  greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  proposed  action 
would  not  aSiect  routine  radiological 
plant  effluents  and  would  not  increase 
occupational  radiological  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  would  not  affiect  nonradiological 
plant  effluents  and  would  have  no  other 
environmental  impact  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 


environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commissicm  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts,  llie 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  related  to  the  operation  of 
South  Texas  Project,  Units  1  and  2," 
dated  August  1986. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  October  17, 1996,  the  staff  consulted 
with  the  Texas  State  official,  Arthur  C. 
Tate,  of  the  Bureau  of  Radiation  Control, 
Texas  Department  of  Health,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significemt  effiect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  23, 1996.  as  supplemented 
by  letters  dated  October  1  and  15. 1996, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Doomient  Room,  the  Gelman  Building, 
2120  L  Stiwt,  NW.,  Washington,  DC, 
and  at  the  local  public  docimient  room 
located  at  the  Wharton  County  Juiuor 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton,  Texas 
77488. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  November  1996. 

For  the  Nuclear  Regulatory  Commission. 
ThoDMS  W.  Alexion, 

Project  Manager,  Project  Directorate  IV-1 , 
Division  of  Reactor  Projects — UI/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc  96-29460  FUed  11-15-96;  8:45  am] 
BILLMG  CODE  7S«H)1-P 


All  Nudear  Power  Plants;  Issuance  of 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  March  5, 1996,  by 
Mr.  C.  Morris.  The  Petition  pertains  to 
all  operating  nuclear  power  plants. 

In  the  Petition,  the  Petitioner 
requested  that  the  operating  licenses  of 
all  nuclear  power  plants  be  suspended 
within  90  days  and  remain  suspended 
until  such  time  as  the  licensees  of  those 
plants  discovered  the  reason  for  what 
the  Petitioner  asserts  are  repeated  errors 
in  the  undervoltage  relay  (UVR) 
setpoints  (SPs)  and  electrical 
distribution  system  (EDS)  designs  and 
provided  convincing  evidence  that  these 
deficiencies  had  finally  been  corrected. 
Since  the  Petitioner  had  requested 
action  within  90  days,  the  request  was 
treated  as  a  request  for  immediate  relief. 
The  Petitioner  also  requested  that  the 
aforementioned  evidence  be  reviewed 
by  a  competent  third  party,  in  addition 
to  the  staff  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC),  and  that 
if  the  NRC  concludes  that  plants  may 
safely  operate  with  UVRs  that  cannot  be 
properly  set  for  long  periods,  the  NRC 
should  reach  these  conclusions  by  way 
of  a  public  meeting. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  denied  the 
Petition.  The  reasons  for  this  denial  are 
explained  in  the  "ENrector's  Decision 
Under  10  CFR  2.206"  (DI>-96-12).  the 
complete  text  of  which  follows  this 
notice  and  is  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Stiwt,  NW.,  Washington,  DC. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  decision 
in  that  time. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  September  1996. 
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For  the  Nuclear  Regulatory  Comraissioo. 

WilUaa  T.  RimmU. 

Director.  Office  of  Nuclear  Reactor 

Regulation. 

Director's  Decision  Under  10  CFR  2.206 

I.  Introduction 

On  March  5, 1996,  Mr.  Charles  Morris 
(Petitioner)  Hind  a  Petition  with  the 
Executive  Director  for  Operations 
pursuant  to  Section  2.206  of  Title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
2.206).  The  Petitioner  requested  that  the 
operating  licenses  of  all  nuclear  power 
plants  be  suspended  within  90  days  and 
remain  suspended  until  such  time  as 
those  plants  have  (1)  discovered  the 
reason  for  what  the  Petitioner  asserts  are 
repeated  errors  in  the  undervoltage  relay 
(UVR)  setpoints  (SPs)  and  electrical 
distribution  system  (EDS)  designs  and 
(2)  provided  convincing  evidence  that 
these  deficiencies  have  finally  been 
corrected.  Since  the  Petitioner  had 
requested  action  within  90  days,  the 
request  was  treated  as  a  request  for 
immediate  relief.  The  Petitioner  also 
requested  that  the  aforementioned 
evidence  by  reviewed  by  a  competent 
third  party,  in  addition  to  the  Nuclear 
Regulatory  Commission  (NRC)  staff,  and 
that  if  the  NRC  concludes  that  plants 
may  safely  operate  with  UVRs  that 
cannot  be  properly  set  for  long  periods 
of  time,  the  NRC  nhould  reach  these 
conclusions  by  way  of  a  public  meeting. 

On  April  17, 1996,  the  Petitioner  was 
informed  that  the  request  for  the 
suspension  of  all  nuclear  power  plant 
licenses  within  90  days  for  the  purposes 
of  remedying  repeated  errors  in,  UVR 
SPs  and  EDS  designs  was  denied 
because  Ucensees  have,  to  a  large 
degree,  already  addressed  the  issues 
which  the  Petitioner  had  raised.  Also 
the  Petitioner  was  informed  that  the 
request  was  being  evaluated  pursuant  to 
10  CFR  2.206  of  the  NRC's  regulations 
and  that  a  decision,  as  provided  by  10 
CFR  2.206,  would  be  made  on  the 
request  within  a  reasonable  time. 

On  the  basis  of  my  review  of  the 
issues  raised  by  the  Petitioner  as 
discussed  below,  I  have  conclude  that 
no  substantial  health  and  safety  issues 
have  been  raised  that  would  require  the 
initiation  of  the  action  requested  by  the 
Petitioner. 

n.  Discussion 

In  his  Petition,  the  Petitioner  stated 
his  concern  that  the  "enduring  and 
widespread  nature  of  the  electrical 
distribution  system  (EDS)  an 
undervoltage  rely  (UVR)  setpoint  (SP) 
errors  (e.g.,  incorrect  UVR  and  thermal 
overload  setpoints)  was  recognized  by 
neither  the  licensees  nor  the  NRC  staff," 


and  was  not  included  in  NRC 
Information  Notice  (IN)  93-99, 
"Undervoltage  Relay  and  Thermal 
Overload  Setpoint  Problems." 

IN  93-99  did,  in  fact,  inform  all 
holders  of  operating  hcenses  or 
contruction  permits  of  the  widespread 
nature  of  the  setpoint  errors  by  Usting 
approximately  40  licensees  with 
incorrectly  set  UVRs  or  thermal 
overload  (TOL)  protective  devices.  The 
identification  of  these  problems  was  not 
inadvertent,  but  was  the  result  of 
concerted  NRC  staff  aUention  to  these 
issues.  As  was  indicated  to  the 
Petitioner  in  an  April  17,  1996,  letter 
acknowledging  receipt  of  his  March  5, 
1996,  10  CFR  2.206  Petition,  the 
Petitioner  himself  recognized  that 
Electrical  Distribution  System 
Functional  Inspections  (EDSFIs)  were 
highlighting  these  issues  and  that 
licensees  were  conducting  self-initiated 
design  basis  reviews  (possibly  in 
anticipation  of  pending  EDSFIs)  to 
identify  problems  and  were  ufldertaking 
corrective  actions. 

In  his  March  5, 1996,  Petition,  the 
Petitioner  listed  seven  specific  reasons 
that  he  beUeved  caused  repeated  EDS 
and  UVR  deficiencies.  The  following  is 
a  description  of  each  concern 
accompanied  by  the  NRC  stafTs 
response: 

1.  The  Petitioner  stated  that  NRC 
Branch  Technical  Position  PSB-1, 
"Adequacy  of  Station  Electric 
Distribution  System  Voltages," 
contained  in  NUREG-0800,  "Standard 
Review  Plan  for  the  Review  of  Safety 
Analysis  Reports  for  Nuclear  Power 
Plants,"  which  requires  a  degraded 
voltage  relay  with  a  long  delay  and  a 
loss  of  power  relay  with  a  short  delay, 
is  inadequate  because  it  does  not 
recognize  the  complexity  of  the  matter. 
Except  for  the  arbitrary  time  delays 
associated  with  the  UVRs,  no 
recognition  has  been  made  of  voltage 
dynamics  and  time  dependence.  Signal 
bandwidths,  responses  of  tap  changing 
transformers,  and  UVR  time  delays  have 
been  overlooked  and  should  be 
considered. 

Response 

NRC  Branch  Technical  Position  PSB- 
1  does  not  recommend  that  licensees 
arbitrarily  select  time  delays  for  UVRs. 
On  the  contrary,  PSB-1  states  that  "the 
selection  of  undervoltage  and  time  delay 
setpoints  shall  be  determined  firom  an 
analysis  of  the  voltage  reqidrements  of 
the  Class  IE  loads  at  all  onsite  system 
distributions  levels."  Further,  it  states 
that  "Tap  settings  selected  should  be 
based  on  an  analysis  of  the  voltage  at 
the  terminals  of  the  Class  IE  loads.  The 
analjrses  performed  to  determine 


minimum  operating  voltages  should 
typically  consider  maxinrum  unit  steady 
state  and  transient  loads  *  *  *" 
Additionally,  "the  first  time  delay 
should  be  of  a  duration  that  established 
the  existence  of  a  sustained  degraded 
voltage  condition  (i.e.,  something  longer 
than  a  motor  starting  transient)"  and 
"the  second  time  delay  should  be  of  a 
limited  duration  such  that  the 
permanenUy  connected  Class  IE  loads 
will  not  be  damaged." 

Therefore,  the  staff  concludes  the 
NRC  Branch  Technical  Position  PSB-1 
is  adequate  as  it  addresses  those  topics 
which  the  Petitioner  believes  are 
neglected  by  the  Branch  Technical 
Position.  * 

2.  The  Petitioner  asserted  that  UVR 
tolerances  are  statistical  in  natiue  and 
not.  as  the  staff  and  design  engineers 
often  regard  them, limits  to  the  errors  in 
the  relay  setpoints.  This  is  a  significant 
problem  which  may  not  be  solved  if 
previous  approaches  are  utilized  and 
decision  analysis  is  not  applied  to  study 
the  consequences  of  attempting  to 
prevent  the  occasional  loss  of  the  most 
vulnerable  safety  load  at  the  expense  of 
transferring  a  complete  division  to 
another  power  source  with  attendant 
problems. 

Response 

Regidatory  Guide  1.105,  "Instnmient 
Setpoints  for  Safety-Related  Systems," 
states  that  ISA-S67.04-1982,  "Setpoints 
for  Nuclear  Safety-Related 
Instrumentation  Used  in  Nuclear  Power 
Plants."  establishes  NRC  staff  guidance 
for  ensuring  that  instrument  setpoints  in 
safety-related  systems  are  initially 
within  and  remain  within  the  technical 
specification  limits.  Section  4.3.1  of 
ISA-S67.04  states  that  instnmient 
accuracies  (uncertainties,  errora  or 
tolerances)  may  be  combined  in  one  of 
five  ways:  algebraically,  square  root  of 
the  sum  of  the  squares,  statistically, 
probabilistically,  or  combinations  of  the 
nnt  four.  Justification  is  to  be  provided 
for  the  method  used. 

Regulatory  Guide  1.105  expands  upon 
this  point: 

Pangraph  4.3  of  the  standard  specifies  the 
methods  for  combining  imcertainties  is 
determining  a  trip  setpoint  and  its  allowable 
values.  Typically,  the  NRC  staff  has  accepted 
95%  as  a  probability  limit  for  errors.  That  is, 
of  the  observed  dis^buUon  of  values  for  a 
particular  error  component  in  the  empirical 
data  base,  95%  of  the  data  points  will  be 
bounded  by  the  value  selected.  If  the  data 
base  follows  a  normal  distribution,  this 
corresponds  to  an  error  distribution 
approximately  equal  to  a  "two  sigma"  value. 

Although  the  use  of  "two  sigma" 
values  (value  equal  to  twice  the 
standard  deviation  of  the  errora)  does 
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not  completely  ensure  that  the 
measuTEKl  parameter  will  not  exceed  the 
safety  analysis  limit  without 
accompanying  protective  action,  the 
probability  of  all  the  individual  error 
occurring  simultaneously  at  this 
extreme,  non-conservative,  random 
values  is  very  low.  Therefore,  the 
regulatory  guide  and  the  industry 
standard  together  support  a  credible, 
statistical  approach  for  establishing 
setpoints  that  considera  such  things  as 
sample  size  of  error  values,  random 
versus  non-random  errors,  and 
independence  of  errora. 

The  preparatory  training  for  EDSFI 
team  membera  also  did  not  overlook  the 
statistical  nature  of  the  UVR  tolerances. 
In  Section  4.8.2  of  the  EDSFI  training 
textbook,  a  discussion  of 
instrumentation  setpoint  problems  was 
provided  with  a  sample  application  of 
ISA-S67.04  to  degraded  voltage  relays. 
This  methodology  was  also  discussed  in 
the  course  itself.  Using  this  knowledge 
EDFSls  were  conducted  and  findings 
were  written  covering  improper 
degraded  voltage  relay  setpoints.  As  a 
result,  licensees  then  followed  this 
action  with  event  notification  and  other 
activities  as  described  in  Information 
Notice  93-99. 

Additionally,  in  response  to  a  request 
firom  Region  in  pertaining  to  an 
unanalyzed  degraded  voltage  concern  at 
Perry  Nuclear  Power  Plant,  the 
Electrical  Engineering  Branch  (EELB)  of 
NRR  in  an  April  13,  1992,  memo 
provided  inspectore  in  NRC  Regional 
Offices  with  guidance  for  establishing 
an  adequate  setpoint  for  the  degrade 
voltage  relays  by  way  of  reference  to 
Section  4.8.2  of  the  EDSFI  training 
course  manual  and  Regulatory  Guide 
1.105.  Furthermore,  the  staff  informed 
all  holdera  of  operating  licenses  about  a 
statistical  approach  for  establishment  of 
UVR  setpoints  when  91-29. 
"Deficiencies  Identified  during 
Electrical  Distribution  Functional 
Inspections."  made  reference  to  ISA- 
S67-04-1982  for  useful  guidance  in 
determination  of  setpoints. 

The  staff  therefore  has  regarded  the 
UVR  setpoint  determinations  as 
statistical  in  nature. 

3.  The  Petitioner  stated  that  although 
General  Design  Criterion  (GDC)  17, 
"Electric  power  systems,"  requires  all 
EDS  to  be  testable,  only  parts  are  tested 
because  plants  cannot  convenienUy  be 
placed  in  a  condition  where  actual  loads 
can  be  placed  on  the  EDS  and  measured. 

Response 

The  staff  has  already  been  aware  that 
in  certain  situations  it  is  not  practical 
nor  safe  to  test  each  and  every 
component  in  the  exact  way  it  is  used. 


General  Design  Oiterion  18.  "Inspection 
and  testing  of  electrical  power  system." 
states  that  "systems  shall  lie  designed 
with  a  capability  to  test  periodically 
*  *  *  the  operability  of  the  systems  as 
a  whole  and.  under  conditions  as  close 
to  design  as  practical  *  •  *." 
Regulatory  Guide  1.118,  "Periodic 
Testing  of  Electric  Power  and  Protection 
Systems."  Revision  2,  endorses,  IEEE 
Std  338-1977.  "Criteria  for  the  Periodic 
Testing  of  Nuclear  Power  Generating 
Station  Safety  Systems."  which  states 
that  "the  test  program  of  each  system 
shall  be  designed  to  provide  for 
interference  with  related  operational 
channels,  systems,  or  equipment."  It 
further  states  that  "wherever  possible, 
tests  shall  be  accomplished  imder  actual 
or  simulated  operating  conditions, 
including  sequence  of  operations,  for 
example,  diesel  load  sequencing,"  but 
also 

Where  it  is  not  practicable  to  initiate  the 
protective  action,  the  system  shall  be 
desired  such  that  •  •  *  Designs  *  •  • 
shall  be  justified  on  the  basis  that  there  is  no 
practical  system  design  that  would  permit 
operation  of  the  actuated  equipment  mthout 
adversely  affecting  the  safety  or  operability  of 
the  plant,  and  that  the  probability  of  foilure 
of  actuated  equipment  not  tested  during 
plant  operation  is  acceptably  low,  and  that 
the  actuated  equipment  can  be  routinely 
tested  when  the  plant  is  shut  down. 

It  is  the  staff's  goal  to  have  all 
components  of  the  EDS  periodically 
tested  in  a  manner  that  is  both 
reasonable  and  practical.  Various 
practical  test  methods  such  as  the  use  of 
miniflow  paths,  overlap  testing, 
simulated  loads,  etc.  have  been  foimd 
acceptable  by  the  staff. 

NRC  Temporary  Instruction  2515/107 
(which  provided  guidance  for 
performing  EDSFIs]  required  the  EDSFI 
teams  to  "verify  that  the  surveillance 
and  test  procedures  are  adequate  to 
demonstrate  the  fimctionality  of  the 
equipment  or  system  being  tested  or  the 
design  assumptions  being  verified." 

Therefore,  as  shown  above,  testing  of 
the  EDS  is  evaluated  in  terms  of 
satisfying  NRC  requirements  (GDC-17 
and  GDC-18)  utilizing  the  guidance 
provided  by  Regulatory  Guide  1.118  for 
a  reasonable  and  practical  approach  (in 
lieu  of  testing  eadi  system  as  a  whole), 
and  tests  are  properly  implemented  in 
the  manner  described  above. 

4.  The  Petitioner  pointed  out  that  load 
nameplate  ratings  are  used  in  voltage 
analyses  even  when  common 
knowledge  shows  that  most  loads  are 
operated  at  a  fraction  of  their  ratings. 
Furthermore,  worat-case  ambient 
temperatiues  are  used  to  select  motor 
protection  time  delays  even  though  few 
loads,  if  any,  see  those  conditions 


except  during  a  loss-of-coolant  accident 
when  the  motor  protection  is  bj^ssed. 
Additionally,  UVR  output  delays  are 
treated  as  known  quantities,  when  the 
protection  of  loads  by  time  delays  and 
inverse  time  over  current  relays  is  a 
crude  mitigating  approach.  As  a  related 
matter,  the  Petitioner  objects  to  the 
inconsistent  use  of  significant  figures  to 
represent  EDS  and  UVR  SP  parameters. 

Response 

The  aforementioned  temporary 
institution  (TI)  for  the  EDSFIs  stated 
that  the  inspectore  should  verify  that 
values  for  mechanical  loads  used  for 
electrical  calculations  are  based  on 
actual  system  operating  points  during 
both  normal  and  accident  conditions. 
The  staff  expects  licenses  to  perform 
accurate,  conservative,  and  bounding 
calculations  involving  worst -case 
estimates  for  parameters  such  as 
ambient  temperatures  and  loads.  The 
licensees'  analyses  are  reviewed  by  the 
staff  utilizing  engineering  judgment  and 
applicable  industry  guidance  to  ensure 
that  reasonable,  yet  adequately  safe 
solutions  are  provided. 

It  is  true  that,  occasionally,  derigns 
proposed  by  licensees  do  involve  basic 
approaches  (such  as  inverse  time  delay 
relays)  and  that  some  calculations 
performed  by  licensees  involve  the  use 
of  ultra-precise  numerical  values.  What 
the  staff  does  require  is  that  the  designs 
utilized  by  Ucensees  meet  applicable 
NRC  regulations  and  that  adequate 
protection  of  public  health  and  safety  is 
ensured. 

The  staff,  therefore,  concludes  that 
component  characteristics  are  treated 
and  utilized  properly  in  calculations 
that  support  EDS  and  UVR  designs. 

5.  The  Petitioner  believed  that  when 
hcensees  have  discovered  that  UVR  SPs 
are  set  too  low,  the  typical  response  has 
been  to  raise  the  setpoints.  This,  in  turn, 
reduces  the  safety  advantage  of 
providing  UVRs  for  the  EDS  due  to  more 
frequent  and  unnecessary  UVR 
actuations  accompanied  by  possible 
undesirable  power  systems  transfera. 

Response 

In  a  letter  dated  August  8, 1979, 
addressed  to  all  power  reactor  licensees 
regarding  the  adequacy  of  station 
electric  distribution  systems  voltages, 
the  staff  stated  that: 

Protection  of  safety  loads  from 
undervoltage  conditions  must  be  deigned  to 
provide  the  required  protection  without 
causing  voltages  in  excess  of  maximum 
voltage  ratings  of  safety  loads  and  without 
causing  spurious  septarations  of  safety  buses 
from  offsite  power. 
Moreover, 
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Voltage-tima  settings  for  undervoltage 
nlays  shall  b«  selected  so  as  to  ivoid 
spurious  separation  of  safety  buses  from 
offsite  power  during  plant  startup,  normal 
operation  and  shutdown  due  to  startup  and/ 
or  operation  of  electric  loads. 

NRC  Branch  Technical  Position  PSB-1 
states  that: 

*   *   *  imporper  (sic)  voltage  protection 
logic  can  itself  cause  adverse  ecbcts  on  the 
Class  IE  systems  and  equipment  such  as 
*   *   *  spurious  separation  of  Class  IE 
systems  from  offisite  power  due  to  normal 
motor  starting  transients. 

Additionally,  in  IN  95-37. 
"Inadequate  Offsite  Power  System 
Voltages  during  Design-Basis  Events," 
the  staff  informed  power  reactor 
licensees  that  although  raising  UVR 
setpoints  ensures  that  adequate  voltages 
exist  at  equipment  input  terminals,  the 
higher  setpoints  also  increase  the 
potential  for  separation  from  the  offsite  . 
power  system  during  design-basis 
events  over  the  range  of  normally 
anticipated  offsite  grid  voltages. 

In  a  more  speciBc  example,  a 
February  23.  1995.  staff  safety 
evaluation  of  the  degraded  voltage 
design  for  the  Edwin  I.  Hatch  Nuclear 
Plant,  determined  that  combination  of 
automatic  and  manual  actions  was  an 
acceptable  alternative  approach  to  meet 
the  branch  technical  position  in  lieu  of 
raising  the  degraded  voltage  setpoints 
which  could  lead  to  unwanted  plant 
trips.  That  safety  evaluation  and  the 
above  staff  guidance  provide  evidence 
that  the  staff  has  considered  avoidance 
of  spurious  bus  trips  as  one  objective  to 
be  considered  when  selecting  an 
adequate  setpoint  of  UVRs. 

The  staff,  therefore,  has  repeatedly 
and  in  detail  both  considered  the 
determental  effects  of  raising  the  UVR 
setpoints  and  communicated  its 
concerns  to  licensees. 

6.  The  PetiUoner  stated  that  in  IN  95- 
05,  "Undervoltage  Protection  Relay 
Settings  Out  of  Tolerance  Ehie  to  Test 
Equipment  Harmonics."  the  staff 
discovered  the  peak  reading  voltmeters 
calibrated  for  root-mean-square  (RMS) 
are  affected  by  the  proportions  of 
harmonics  in  the  AC  bus  voltages  and 
in  the  calibrators  used  to  set  the  UVRs. 
Additionally,  the  harmonics  affect  the 
UVR  responses  by  changing  their 
setpoints  when  the  harmonic  content  of 
the  bus  voltage  changes. 

Response 

IN  95-05  discusses  three  occurrences, 
reported  by  licensees,  where  harmonics 
in  the  output  voltage  of  the  power 
supplies  used  during  testing  and 
calibration  of  UVRs  resulted  in  the  relay 
setpoints  being  out  of  tolerance.  The 
setpoint  errors  were  also  affected  by  the 


use  of  digital  voltmeten  which  do  not 
re8]x>ad  to  the  harmonic  content  of  the 
test  input  voltage  as  do  the  UVRs.  The 
purpose  of  the  IN  was  to  inform  all 
operating  power  plant  licensees  that 
harmonics  in  the  voltage  inputs  (test 
source  voltage  or  normal  bus  voltage)  to 
the  UVRs  imfMct  the  actual  operating 
points  of  those  relays,  as  the  Petitioner 
believes,  and  to  instruct  the  licensees  to 
take  appropriate  action  (i.e.,  install 
filters,  adjust  setpoints,  select  proper 
test  equipment,  etc.]  to  ensure  that  UVR 
setpoints  are  adeauate. 

The  staff,  therefore,  has  addressed  this 
concern  and  brought  it  to  the  attention 
of  licensees  who  are  taking  appropriate 
action  as  discussed  above. 

7.  The  Petitioner  concluded  that 
impedances  and  inrush  currents  to 
motors  and  other  loads  are  not  known 
to  the  precision  with  which  the  staff  and 
the  licensees'  engineers  have  been 
trying  to  set  UVRs.  Both  groups  must 
recognize  that  their  task  may  be 
impossible  and  that  their  attempts  to  do 
so  nave  increased  the  risk  of  a  nuclear 
accident. 

Response 

Branch  Technical  Position  PSB-1 
states  that  voltage  analyses  (including 
effects  of  impedances  and  inrush 
currents)  should  be  performed  with 
analytical  techniques  and  asstunptions 
verified  by  actual  measurement  It  also 
states  that,  in  general,  test  results  should 
not  be  more  than  3%  lower  than  the 
analytical  results.  This  level  of  precision 
has  been  determined  to  be  acceptable 
based  on  engineering  judgment. 

Furthermore,  as  stated  m  the  response 
to  the  Petitioner's  fourth  concern,  even 
though  licensee  propose  solutions 
involving  difiierent  equipment  and 
unique,  precise  calculations  (which 
should  be  supported  by  actual  test  data 
as  mentioned  above),  staff  reviews  are 
conducted  utilizing  both  guidance  from 
Branch  Technical  Position  PSB-1  and 
engineering  judgment  to  ensure  that  all 
applicable  regulations  are  met  and  that 
adequate  protection  of  public  health  and 
safety  is  ensured.  This  approach 
provides  reasonable  assurance  that  the 
level  of  risk  of  a  nuclear  accident  is  not 
increased  and  remains  acceptable. 

Choosing  a  setpoint  above  an 
analytical  limit  based  on  minimum 
voltage  requirements  and  below 
nominal  votage  ranges  while  accounting 
for  instnmientation  errors  and  analytical 
inaccuracies  is  often  a  challenge  which 
leads  licensees  to  use  more  precise 
equipment  and  more  precise 
calculations.  It  is  concerns  such  as  these 
that  have  led  the  staff  to  consider 
alternative  approaches  to  its  position  on 
degraded  voltage  protection  on  a  plant- 


specific  basis  as  noted  above  in  the 
staffs  response  to  the  Petitioner's  fifth 
concern. 

Therefore,  although  the  staff  has 
concluded  that  the  task  is  not 
impossible,  it  has  recognized  alternative 
approaches  that  address  degraded 
voltage  concerns  without  increasing  the 
risk  of  an  accident. 

To  continue  the  discussion, 
identification  of  problems  with  UVRs 
and  EDSs  was  not  inadvertent.  The  NRC 
staff  had  undertaken  more  global 
measures  to  ensure  that  concerns  such 
as  those  raised  by  the  Petitioner  were 
addressed  satisfactorily.  Because 
previous  NRC  inspection  teams  had 
observed  that  the  required  functional 
capabilities  of  certain  safety-related 
systems  (including  EDSs)  were 
compromised  due  to  a  lack  of  proper 
engineering  support  and  the 
introduction  of  various  design 
deficiencies,  EDFSIs  were  scheduled  to 
be  conducted  for  all  operating  plants 
beginning  with  pilot  inspections  in 

1989.  NRC  Temporary  Instruction  (TI) 
2515/107  was  issued  on  October  19, 

1990,  to  be  made  part  of  the  NRC 
Inspection  Manual.  That  TI  stated  that 
calculations  to  establish  protective  relay 
setpoints  bad  not  been  initially 
performed  or  were  not  updated  to  reflect 
setpoint  changes  and  pluit 
modifications.  These  failures 
constituted  some  of  the  deficiencies  that 
had  been  encountered  by  previous 
inspection  teams.  The  TI  stated,  with 
regard  to  those  concerns  voiced  by  the 
Petitioner,  that  the  forthcoming 
inspections  should  verify: 

•  That  ratings  and  setpoints  have 
been  correctly  chosen  and  controlled  for 
protective  and  control  relays  and  circuit 
breakers  to  assure  proper  coordination, 
protection,  required  automatic  action, 
and  annunciation. 

•  The  adequacy  of  the  load  study, 
voltage  profiles,  voltage  drop 
calculations,  motor  starting  study,  load 
shedding,  engineered  safety  features 
(ESF)  bus  load  sequencing  and  overload 
trip  settings  for  ESF  loads  including 
consideration  of  steady-state  and 
accident-transient  loads  and 
consideration  of  acceleration  of  the 
loads  during  degraded  voltage 
conditions  that  may  occur  during 
various  modes  of  plant  operation  and 
accident  mitigation  scenarios. 

•  The  adequacy  of  short  circuit 
calctilatlons,  design  of  protective  relay 
logic  and  relay  setting  calculations, 
groimding  calculations  and  schemes, 
and  protective  device  coordination 
studies. 

•  That  setpoints  for  overcurrent 
protective  relays  are  correctly  chosen  (1) 
to  assure  proper  breaker  coordination 
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between  different  voltage  levels;  (2)  to 
prevent  exceeding  the  vendor-specified 
thermal  limits  on  motors,  containment 
electrical  penetrations  and  cable 
insulation  systems;  (3)  to  allow  starting 
of  electrical  equipment  imder  degraded 
voltage  conditions;  and  (4)  to  provide 
adequate  pre-trip  alarms,  when 
applicable. 

•  The  adequacy  of  setpoints  and  time 
delays  for  other  protective  relays  for 
attributes  such  as  imdervoltage, 
underfrequency.  reverse  power,  groimd 
faults,  differential  current,  thermal 
overload  and  phase  synchronization  to 
assure  functionality  of  the  EDS. 

•  That  mechanical  loads,  such  as 
pump  horsepower,  correspond  to  actual 
system  operating  points  during  normal 
and  accident  conditions  and  have  been 
correctly  translated  to  electrical  loads 
and  incorporated  in  the  electrical  load 
list  as  appropriate. 

•  That  surveillance  and  test 
procedures  are  adequate  to  demonstrate 
the  functionality  of  the  equipment  or 
system  being  tested  or  the  design 
assumptions  being  verified. 

NRCf  inspectors  (including  NRC 
contractors)  assigned  to  the  EDSFI  teams 
attended  a  week-long  course  (held  in 
September  and  December  1990]  to 
enhance  their  knowledge  of  EDSs,  the  TI 
and  related  requirements.  Using  the 
gtiidance  provided  by  the  TI  and  the 
EDSFI  training  course,  the  EDSFI  teams 
then  conducted  inspections  of  the  EDSs 
through  early  1994  at  most  operating 
nuclear  power  plants.  As  a  result, 
niunerous  deficiencies  were  identified 
and  documented  in  plant-specific  EDSFI 
inspection  reports,  and  corrective 
actions  were  taken.  Those  corrective 
actions  were  subsequently  evaluated, 
found  acceptable  by  the  staff  and 
documented  in  follow-up  inspection 
reports.  Many  of  these  deficiencies  and 
corrective  actions  were  listed  in  IN  93- 
99  and  include  incorrect  UVR  relay  and 
thermal  overload  setpoints  caused  by 
design  errors,  as  well  as  other  points 
raised  by  the  Petitioner. 

In  summary,  as  stated  in  my  April  17, 
1996,  letter.  I  believe  the  NRC  staff 
recognized  the  existence  of  repeated 
errors  and  widespread  EDS  design 
deficiencies,  including  those  associated 
with  UVR  SPs.  took  appropriate  actions 
(conducted  EDSFIs.  identified 
deficiencies,  required  corrective  actions) 
based  on  those  observations,  and  made 
all  licenses  aware  of  typical  design 
deficiencies  encoimtered  during  EDSFIs 
and  licensees'  self-initiated  efforts  by 
issuing  INs  such  as  DM  91-29. 
"Defidencies  Identified  During 
Electrical  Distribution  System 
Functional  Inspections."  its 
supplements,  and  IN  93-99. 


Additionally,  the  staff  has  continued  to 
inform  power  reactor  licensees  of  other 
design  deficiencies  when  they  are 
encoimtered  (e.g.,  IN  95-37  which 
discusses  UVR  setpoints  in  relationship 
to  inadequate  offsite  power  system 
voltages  during  design-basis  events)  and 
will  continue  to  do  so  in  the  future 
when  necessary.  Such  action  by  the  staff 
is  appropriate  to  address  repeated  errors 
in  UVR  setpoints  and  EDS  designs  and 
to  provide  reasonable  assurance  of 
adequate  protection  of  public  health  and 
safety. 

m.  Conclusion 

The  institution  of  proceedings 
pursuant  to  10  CFR  2.206  is  appropriate 
only  if  substantial  health  and  safety 
issues  have  been  raised.  See 
Consolidated  Edison  Co.  of  New  York 
(Indian  Point  Units  1,  2.  and  3)  CLI-75- 
8.  2  NRC  173.  175  (1975)  and 
Washington  Public  Power  Supply 
System  (WPPSS  Nuclear  Project  No.  2) 
DD-a4-7.  19  NRC  899.  924  (1984).  This 
is  the  standard  that  has  been  applied  to 
the  concerns  raised  by  the  Petitioner  to 
determine  whether  the  action  requested 
by  the  Petitioner,  or  enforcement  action, 
is  warranted. 

On  the  basis  of  the  preceding 
assessment.  I  have  concluded  that  no 
substantial  health  and  safety  issues  have 
been  raised  by  the  Petitioner  that  would 
warrant  the  action  requested  by  the 
Petitioner.  I  further  conclude  that  the 
Petitioner's  concerns  have  been 
adequately  addressed  by  the  staff  and 
that  there  is  no  need  for  a  third  party 
review.  Additionally,  with  regard  to 
plants  with  UVRs  that  caimot  be 
properly  set.  the  staff  has  shown  in 
plant-specific  evaluations,  such  as 
described  above,  that  other  alternative 
designs  are  acceptable. 

The  Petitioner's  request  for  action 
pursuant  to  10  CFR  2.206  is  denied.  As 
provided  for  in  10  CFR  2.206(c),  a  copy 
of  the  decision  will  be  filed  with  the 
Secretary  of  the  Conmiisslon  for  the 
Commission's  review.  The  decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  decision 
in  that  time. 

Dated  at  Rockville.  Maryland,  this  26  day 
of  September,  1996. 

For  the  Nuclear  Regulatory  Commission. 

Wiliiam  T.  Russell, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  96-29459  Filed  11-1  &-96;  8:45  am) 

BILLJNQ  CODE  7SM>-0t-M~ 


OFFICE  OF  MANAQEMENT  AND 
BUDQET 

Budget  Analysis  Branch; 
SaquastFBtion  Update  Report 

AGENCY:  Office  of  Management  and 
Budget — Budget  Analysis  Branch, 
ACTION:  Notice  of  transmittal  of  final 
sequestration  report  to  the  President  and 
Congress. 

SUMMARY:  Pursuant  to  Section  254(b)  of 
the  Bidanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Final  Sequestration  Report  to  the 
President,  the  Speaker  of  the  House  of 
-Representatives,  and  the  President  of 
the  Senate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Balls.  Budget  Analysis  Branch — 
202/395-4574, 

Dated:  November  13. 1996. 
JohnB.  Arthur,. 

Associate  Director  for  Administration. 
[FR  Doa  96-29599  Filed  11-14-96;  2:30  pm) 
BIUMQ  COOE  3110-01-P 


POSTAL  SERVICE 

Board  of  Governors;  Amendment  to 
Closed  Sunshine  Act  Meeting  Agenda 

"FEDERAL  REGISTER"  CTTATION  OF 

PREVIOUS  ANNOUNCEMENT:  61  FR  54245, 

October  17. 1996,  and  61  FR  56576, 

November  1,  1996. 

PREVIOUSLY  ANNOUNCED  DATE  OF 

MEETMG:  November  4,  1996. 

CHANGE:  Addition  of  the  following  item 

to  the  closed  meeting  agenda; 

1,  Consideration  of  Exercising  the 
Board's  Reserved  Approval 
Authority  With  Respect  to 
Performance  of  a  Prototype  for  the 
Tray  Management  Systems. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Koerber,  (202)  268-4800. 

At  its  meeting  on  November  4,  1996, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  add  to  the  agenda,  "consideration  of 
exercising  the  Board's  reserved  approval 
authority  with  respect  to  performance  of 
a  prototype  for  the  tray  management 
systems,"  and  that  discussion  on  the 
item  was  closed  to  the  public  pursuant 
to  section  552b(c)(9](B]  of  tide.  5. 
United  States  Code;  and  §  7.3(i]  of  title 
39,  Code  of  Federal  Regulations,  and 
that  no  earlier  announcement  was 
possible. 

In  accordance  with  section  552b(f)(l) 
of  tide  5,  United  States  Code,  and 
§  7.6(a)  of  tide  39,  Code  of  Federal 
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Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certifled  that  in  her  opinion  the  meeting 
was  properly  closed  to  public 
observation,  pursuant  to  section 
552b(c)(9)(B)  of  Title  5.  United  States 
Code;  and  §  7.3(i)  of  Title  39.  Code  of 
Federal  Regulations. 
Thomas  J.  Koerfaer, 
Secretary. 

|FR  Doc.  96-29562  Filed  11-14-96;  8:45  am] 
BILUNQ  COM  mO-lt-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Qffice  of  Filings  and 
Information  Services.  Washington, 
DC  20549 
Extension:  Rule  18f-3— SEC  File  No. 
270-385— OMB  Control  No.  3235- 
0441 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  for  public 
comment  the  following  summary  of 
previously  approved  information 
collection  requirements. 

Rule  18f-3  permits  any  registered 
open-end  management  investment 
company  that  satisfies  its  conditions  to 
issue  multiple  classes  of  shares 
representing  interestj  in  the  same 
portfolio  of  securities  but  having 
different  arrangements  for  shareholder 
services,  distribution  or  both.  Rule  18f- 
3  requires,  among  other  things,  that  a 
multiple  class  fund  adopt  a  written  plan 
setting  forth  the  different  class 
arrangements.  The  Commission 
estimates  that  approximately  600 
investment  companies  use  rule  18f-3 
and  that  the  annual  paperwork  burden 
is  approximately  one  hour  per 
respondent,  for  a  total  of  about  600 
burden  hours. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study. 

Written  comments  are  requested  on: 
(a)  whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collection  of 
information;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  N.W., 
Washington,  DC  20549. 

Dated:  November  7. 1996. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-29440  Filed  11-15-96;  8:45  am) 

WLUNO  CODE  MIO-OI-M 


Pnvwstment  Company  Act  Relew  No. 
22326;  811-3787;  811-7526] 

Bando  McGlocklin  Capital  Corporation 
and  Bando  McQIocMIn  Small  Business 
Investment  Corporation;  Notice  of 
Applications 

November  12.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  applications  for  orders 

under  the  Investment  Company  Act  of 

1940  (the  "Act"). 

APPUCANTS:  Bando  McGlocklin  Capital 
Corporation,  file  no.  811-3787 
("BMCC")  and  Bando  McGlocklin  Small 
Business  Investment  Corporation,  file 
no.  811-7526  ("BMSBIC"). 
RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  Of  APPLICATIONS:  Applicants 
seek  an  order  declaring  that  each  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  applications  were 
filed  on  August  7, 1996  and  amended  on 
October  17, 1996  and  November  8, 1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  applications  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  16,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  thb  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 


ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  13555  Bishops  Court, 
Brookfield,  Wisconsin  53005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Staff  Attorney, 
at  (202)  942-0572,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representatioiis 

1.  Applicants  are  closed-end 
management  investment  companies  that 
are  organized  as  corporations  under  the 
laws  of  Wisconsin.  BMCC  registered 
under  the  Act  on  Form  N-5  on  June  29, 
1983  and  filed  an  initial  registration 
statement  under  the  Seciirities  Act  of 
1933  on  March  27, 1987,  which  became 
effective  on  May  13, 1987.  BMSBIC 
registered  under  the  Act  on  Form  N-5 
on  February  27,  1993.  BMCC,  directly 
and  through  its  wholly-owned 
subsidiaries,  BMSBIC  and  Bando 
McGlocklin  Small  Business  Lending 
Corporation  ("BMSBLC"),  provides 
long-term  secured  loans  (primarily  first 
mortgage)  to  finance  the  growth, 
expansion,  and  modernization  of  small 
businesses. 

2.  Prior  to  March  26. 1993,  BMCC 
operated  as  a  small  business  investment 
company  ("SBIC")  Ucensed  under  the 
Small-Business  Investment  Act  of  1958 
("SBIA").  On  March  26, 1993,  BMCC 
completed  the  formation  of  a  holding 
company  by  transferring  substantially 
all  of  its  assets  (including  its  license  to 
operate  as  an  SBIC)  and  liabilities  to 
BMSBIC.  On  May  5,  1993,  BMCC 
formed  Bando  McGlocklin  Investment 
Company  as  a  wholly-owned  subsidiary 
and  transferred  a  partially  developed 
real  estate  parcel  to  it  at  fair  value.  On 
March  3,  1994.  BMCC  formed  BMSBLC. 
On  June  13, 1994.  BMSBLC  registwed  as 
a  closed-end  management  investment 
company  under  the  Act.  BMSBLC 
makes  loans  to  small  business  concerns 
qualifying  under  the  SBA  section  7(a) 
loan  guarantee  program.  In  coimection 
with  establishing  BMCC's  holding 
company  structure,  applicants  received 
several  orders  from  the  SEC  (the 
"Orders").* 


*  Investment  Company  Act  Release  Nos.  20261 
(Apr.  29.  1994)  (notice)  and  20317  (May  25,  1994) 
(order)  (order  amending  prior  orders  permitting 
BMCX:  to  establish  BMSBLC  as  a  wholly-owned 
subsidiary):  19584  (July  21, 1993)  (notice)  and 
19636  (Aug.  17. 1993)  (order)  (order  amending 
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3.  Applicants'  fundamental 
investment  policies  state  that,  among 
other  things,  each  is  permitted  to 
operate  as  a  closed-end  management 
investment  company  and  to  engage  in 
the  business  of  purchasing  or  selling 
real  estate  and  real  estate  mortgage 
loans.  BMCC  conducts  most  of  its 
business  through  BMSBIC  which,  as  an 
SBIC  registered  under  the  SBIA,  is 
subject  to  the  supervision  and 
regulation  of  the  United  States  Small 
Business  Administration  ("SBA"). 

4.  Due  to  changes  in  SBA  regulations, 
BMSBIC  has  decided  that  it  is 
impracticable  for  it  to  borrow  irom  the 
SBA.  Therefore,  BMSBIC  intends  to 
surrender  its  license  as  an  SBIC  and 
applicants  have  filed  to  deregister  under 
the  Act.  After  deregistration,  BMCC  and 
BMSBIC  intend  to  rely  on  the 
exemptions  provided  by  sections  3(c)(6) 
and  3(c)(5)(C)  of  the  Act.  respectively, 
and  operate  as  real  estate  investment 
trusts  ("REITs")  pursuant  to  section  856 
of  the  Internal  Revenue  Code  of  1986,  as 
amended.  In  addition,  BMCC  intends  to 
liquidate  BMSBLC  and  deregister  it 
under  the  Act. 

5.  After  it  receives  the  requested 
order,  BMCC  intends  to  acquire  90.9% 
of  the  non-voting  stock  of  a  new 
Wisconsin  chartered  bank  which  will  be 
located  in  Pewaukee,  Wisconsin  (the 
"Bank").  BMCC  intends  to  purchase 
only  non-voting  stock  of  the  Bank  so 
that  it  will  qualify  as  a  REIT  under  the 
Internal  Revenue  Code. 

Applicants'  Legal  Analysis 

1.  Section  8(f)  of  the  Act  provides  that 
whenever  the  SEC  finds  that  a  registered 
investment  company  has  ceased  to  be  an 
investment  company  it  shall  declare  by 
order  that  the  registration  of  such 
company  will  cease  to  be  in  effect. 
Section  3(c)(6)  of  the  Act  excludes  from 
the  definition  of  investment  company 
any  company  eng^ed,  directly  or 
through  majority-owned  subsidiaries,  in 
one  or  more  of  the  businesses  described 
in  subparagraphs  (A),  (B),  or  (C)  of 
section  3(c)(5),  or  in  one  or  more  of  such 
businesses  (from  which  not  less  than 
25%  of  such  company's  gross  income 
during  its  last  fiscal  year  was  derived) 
together  with  an  additional  business  or 
businesses  other  than  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities.  Section  3(c)(5)(C)  excludes 
from  the  definition  of  investment 
company  any  person  who  is  not  engaged 
in  the  business  of  issuing  redeemable 
securities,  face-amount  certificates  of 


initial  order  to  permit  BMCC  to  issue  one  class  of 
senior  security  which  is  a  stock):  and  19030  (Oct. 
15.  1992)  (notice)  and  19092  (Nov.  10,  1992)  (order) 
(initial  order  permitting  BMCC  to  establish  and 
operate  BMSBIC  as  a  wholly-owned  subsidiary). 


the  installment  type,  or  periodic 
payment  plan  certificates  and  who  is 
primarily  engaged  in  the  business  of 
"purchasing  or  otherwise  acquiring 
mortgages  or  other  liens  on  and  interests 
in  real  estate." 

2.  Once  it  is  no  longer  an  SBIC, 
BMSBIC  will  ho  longer  be  able  to  rely 
on  the  exemption  provided  by  section 
18(k)  of  the  Act,  which  exempts  SBICs 
from  the  leverage  restrictions  of  sections 
18(a)(1)  (A)  and  (B)  of  the  Act.  Without 
the  exemption  provided  by  section 
18(k),  BMSBIC  would  be  in  immediate 
violation  of  section  18(a)(1)  (A)  and  (B) 
and  would  not'be  able  to  meet  s]xch 
leverage  restrictions  in  the  future. 
Therefore,  BMSBIC  has  decided  to 
deregister  under  the  Act. 

3.  BMSBIC  states  that  it  is  not  an 
investment  company  pursuant  to 
section  3(c)(5)(C)  because  it  is  primarily 
engaged  in  the  business  of  purchasing  or 
otherwise  acquiring  mortgages  or  other 
liens  on  and  interests  in  real  estate. 
AppUcants  represent  that  as  long  as 
BMSBIC  relies  on  section  3(c)(5)(C). 
BMSBIC  will  meet  criteria  established, 
by  the  SEC  or  its  staff  by  rule,  release, 
letter,  or  otherwise  with  regard  to 
section  3(c)(5)(C). 

4.  Once  BMSBIC  is  deregistered, 
BMCC  states  that  it  beUeves  that  it  will 
be  excepted  frtun  the  definition  of 
"investment  company"  by  virtue  of 
section  3(c)(6)  because  it  will  be 
primarily  engaged,  directly  and  through 
wholly-owned  subsidiaries,  in  the 
business  of  purchasing  or  otherwise 
acquiring  mortgages  and  other  liens  on 
interests  in  real  estate  within  the 
meaning  of  section  3(c)(5)(C).  Further, 
BMCC  submits  that  its  planned 
acquisition  of  the  Bank  will  not  affect  its 
status  imder  section  3(c)(6). ^  Therefore, 
BMCC  seeks  an  order  declaring  that  it 
no  longer  is  an  investment  company 
under  the  Act. 

5.  Applicants'  boards  of  directors 
have  determined  that  it  is  in  the  best 
interests  of  appUcants  and  their 
shareholders  for  applicants  to  deregister 
as  investment  companies.  Applicants' 
boards  of  directors  met  six  times  during 
1996  to  consider  the  proposal  to 
deregister  applicants.  In  their 
deliberations,  the  boards  considered  the 
advantage  of  forming  the  Bank  as  a 
source  of  fimds  and  the  disadvantages  of 
applicants  being  registered  under  the 
Act,  in  particular  the  difficulty  of 
managing  operating  companies  (rather 
than  pooled  investment  entities)  in 
compliance  with  the  Act. 


6.  Af^licants  believe  that 
deregistering  from  the  Act  will  afford 
them  significant  benefits  and  flexibility. 
In  addition.  BMCC  states  that  after  it  is 
deregistered  under  the  Act,  BMCC  will 
continue  to  be  a  pubUcly-held  comftany 
and  subject  to  the  reporting  and  other 
requirements  of  the  Securities  Exchange 
Act  of  1934  (the  "1934  Act").  BMCC 
believes  that  compliance  with  the 
requirements  of  the  1934  Act  will 
provide  sufficient  protection  to  its 
stockholders  to  make  continued 
registration  under  the  Act  unnecessary. 

BMCXTs  Conditions 

As  a  condition  to  the  granting  of  the 
requested  order,  BMCC  represents  that  it 
will  comply  with  the  following 
conditions: 

1.  As  required  by  the  Orders,  before 
BMCC  and  BMSBIC  change  their 
fundamental  investment  poUcies  and 
deregister  as  investment  companies, 
BMCC  will  obtain  shareholder  approval 
of  a  resolution  authorizing  it  and 
BMSBIC  to  change  their  fundamental 
investment  poUcies  and  to  deregister  as 
investment  companies  under  the  Act  at 
the  1996  annual  meeting  of  apphcant.' 
BMCC  will  also  obtain  shareholder 
approval  of  a  resolution  authorizing 
BMCC  to  amend  its  articles  of 
incorporation  to  remove  all  restrictions 
relating  to  the  Act. 

2.  BMCC  will  not  operate  its  business 
so  as  to  be  an  investment  company 
required  to  be  registered  under  the  Act. 

BMSBIC's  Conditions 

As  a  condition  to  the  granting  of  the 
requested  order,  BMSBIC  represents  that 
it  will  comply  with  the  following 
conditions: 

1.  As  required  by  the  Orders,  before 
BMCC  and  BMSBIC  rescind  their 
fundamental  investment  policies  and 
deregister  as  investment  companies, 
BMCC  will  obtain  shareholder  approval 
of  a  resolution  authorizing  it  and 
BMSBIC  to  rescind  their  fundamental 
investment  policies  and  to  deregister  as 
investment  companies  under  the  Act  at 
the  1996  annual  meeting  of  BMCC. 

2.  BMSBIC  will  not  operate  its 
business  so  as  to  be  an  investment 
company  required  to  be  registered  under 
the  Act. 


'Applicants  have  not  requested  the  Conunission 
to  concur  with  their  analysis  with  respect  to 
sections  3(c)(S)  and/or  3(c)(6). 


'The  meeting  is  scheduled  for  December  16. 
1996.  Proxy  materials  will  be  filed  with  the 
Commission  in  connection  with  the  annual 
meeting. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  96-29442  Filed  11-15-96;  8:45  ami 
BN.UNO  COM  M10-01-M 


[RelaaM  No.  35-26603] 

Filings  Under  the  Public  UtIHty  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

Novembers.  1996. 

Notice  is  hereby  given  that  the 
following  niing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s] 
should  submit  their  views  in  writing  by 
December  2,  1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s]  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  {by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certiHcate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  dat ;.  the  application  and/or 
declaration,  r  s  filed  or  as  amended,  may 
be  granted  and/or  permitted  to  become 
effective. 

Central  and  South  West  Corporation,  et 
al.  (70-7113:  70-7218) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
and  its  wholly-owned  nonutility 
subsidiary.  CSW  Credit,  Inc.  ("Credit"), 
both  at  1616  Woodall  Rodgers  Freeway. 
Dallas,  Texas  75202,  have  filed  a  post- 
effective  amendment  under  sections  9 
and  10  of  the  Act  to  their  application- 
declarations  filed  in  the  above  files 
under  sections  6,  7,  9,  10  and  12  of  the 
Act  and  rule  45  thereunder. 

By  orders  of  the  Commi.ssion  dated 
July  19.  1985  (HCAR  No.  23767).  July 
31,  1986(HC^RNo.  24157),  February  8, 
1988  (HCAR  No.  24575),  December  24, 


1991  (HCAR  No.  25443)  and  December 
22.  1995  (HCAR  No.  26437),  CSW  was 
authorized  to  organize  Credit  to  engage 
in  the  business  of  factoring  accounts 
receivable  for  certain  subsidiaries  of 
CSW  1  and  for  nonassociate  utility 
companies:  Credit  was  authorized  to 
borrow  up  to  $520  million  and  $304 
million  in  respect  of  its  factoring  of 
associate  and  nonassociate  utility 
receivables,  respectively;  and  CSW  was 
authorized  to  make  equity  investments 
in  Credit  of  up  to  $80  milUon  and  $76 
million  in  connection  with  its  factoring 
of  associate  and  nonassociate  utility 
receivables,  respectively,  in  each  case 
through  December  31, 1996.  Credit  was 
required  to  limit  its  acquisition  of 
nonassociate  utility  receivables  so  that 
the  average  amount  of  such  receivables 
for  the  preceding  twelve-month  period 
outstanding  as  of  the  end  of  any 
calendar  month  would  be  less  than  the 
average  amount  of  receivables  acquired 
from  associate  companies  outstanding 
as  of  the  end  of  each  calendar  month 
during  the  preceding  twelve-month 
period  ("50%  Restriction"). 

In  1987,  the  applicants  filed  an 
application  with  the  Commission 
seeking  authorization  for  Credit  to  factor 
the  accounts  receivable  of  nonassociate 
utilities  without  regard  to  the  50% 
Restriction,  to  increase  Credit's 
aggregate  borrowings  and  to  increase 
CSW's  equity  investment  in  Credit.  This 
application  was  approved  in  an  initial 
decision  rendered  by  an  administrative 
law  judge  on  February  23, 1989  (File 
No.  3-7027)  ("ALJ  Decision").  On 
review,  the  Commission,  by  order  dated 
March  2, 1994  (HCAR  No.  25995), 
reversed  the  initial  decision,  upheld  the 
50%  Restriction  and  denied  the 
application  in  its  entirety. 

The  applicants  state  that  on  May  29, 
1992.  CSW  and  CPL  entered  into  a 
settlement  agreement  with  Houston 
Industries  Incorporated  and  its 
subsidiary,  Houston  Lighting  &  Power 
Company  ("HLP"),  to  resolve  a  number 
«f  disputes  between  the  two  systems 
("1992  Settlement").  As  part  of  the 
normalization  of  business  relations 
between  the  parties,  Credit  and  HLP 
agreed  to  arrangements  whereby  Credit 
would  purchase  electric  utility  accoimts 
receivable  from  HLP.  The  1992 
Settlement  was  entered  into  when  the 
ALJ  Decision,  stating  that  the  50% 
Restriction  did  not  apply  to  Credit,  was 
in  effect.  The  applicants  state  that  CPL 
and  HLP  reasonably  believed,  when 
they  agreed  upon  the  1992  Settlement, 


'  These  companies  included  Central  Power  and 
Light  Company  ("CPL").  Public  Service  Company  of 
Oklahoma.  Southwestern  Electric  Power  Company. 
Wf>sl  Texas  Utilities  Company  and  Transok.  Inc. 

("Iransok"). 


that  the  factoring  of  HLP  receivables 
under  the  1992  Settlement  would  not  be 
subject  to  the  50%  Restriction.  They 
also  state  that  the  application  of  the 
50%  Restriction  diminishes  the  value  to 
be  received  by  CPL  from  the  1992 
Settlement. 

By  order  dated  December  8, 1992 
(HCAR  No.  25696),  Credit  was 
authorized  to  borrow  up  to  an 
additional  $650  million  in  the  aggregate 
outstanding  at  any  one  time  during  the 
12^/2  year  term  of  the  1992  Settlement 
for  the  sole  purpose  of  purchasing 
accounts  receivable  of  HLP.  The  initial 
application  in  connection  with  this 
order  requested  authorization  for  the 
factoring  of  HLP  receivables  without 
regard  to  the  50%  Restriction.  This 
request  was  withdrawn,  however,  at  the 
request  of  the  Commission  staff, 
pending  the  outcome  of  Administrative 
Proceeding  File  No.  3-7027.  In  an  order 
dated  December  29. 1992  (HCAR  No. 
25720),  Credit  was  authorized  to  sell  a 
sufficient  amount  of  HLP  receivables  to 
unrelated  third  parties  in  order  to 
comply  with  the  50%  Restriction. 

On  June  6, 1996,  CSW  sold  Transok 
and  used  a  portion  of  the  proceeds  from 
the  sale  to  repay  outstanding  debt.  Over 
the  twelve  months  prior  to  Transok's 
sale.  Credit  factored  a  rolling  monthly 
average  of  $87.4  million  of  Transok 
accounts  receivable,  and  CSW  estimates 
that  this  amount  woidd  have  grown 
with  Transok's  business.  As  a  result  of 
the  sale,  CSW  has  significantly  less 
associate  receivables  to  factor  and, 
through  operation  of  the  50% 
Restriction,  is  forced  to  factor  less 
nonassociate  receivables  and  sell 
receivables  of  established  nonassociate 
customers.  The  aggregate  effect  is  to 
reduce  the  volume  of  receivables 
factored  by  Credit  by  twice  the  amount 
of  Transok  recei  vables . 

As  a  result  of  these  two 
circumstances,  the  applicants  request 
authorization  for  CSW  to  factor  up  to 
$450  million  of  HLP  accounts  receivable 
and  up  to  $100  million  of  accounts 
receivable  of  other  nonassociate  utility 
companies,  on  a  twelve-month  rolling 
monthly  average  basis,  through 
December  31,  2000.  To  the  extent  that 
such  factoring  activities  cause 
nonassociate  accounts  receivable 
factored  by  Credit  to  exceed  the  50% 
Restriction  at  any  time  during  that 
period,  the  applicants  request  a 
temporary  exemption  from  the  50% 
Restriction. 

Central  and  South  West  Corporation,  et 
al.  (70-7113;  70-7218) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
and  its  wholly-owned  nonutility 
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subsidiary,  CSW  Credit,  Inc.  ("Credit"), 
both  of  1616  Woodall  Rogers  Freeway, 
P.O.  Box  660164,  Dallas.  Texas  75202, 
have  filed  a  post-effective  amendment  to 
their  application-declarations  in  the 
above  files,  imder  sections  6(a),  7,  9(a), 
10  and  12(b)  of  the  Act  and  rules  45  and 
54  thereimder,  proposing  to  extend  their 
existing  authorizations. 

By  order  dated  July  19. 1985  (HCAR 
No.  23767)  ("1985  Order").  CSW  was 
authorized,  among  other  things,  to 
organize  Credit  to  purchase  the  accoimts 
receivable  of  the  operating  companies  of 
CSW  at  a  discount  and  to  finance  these 
purchases  with  the  issuance  and  sale  of 
debt.  Credit  was  authorized  to  borrow 
up  to  $320  million  and  CSW  was 
authorized  to  make  equity  investments 
in  Credit  of  up  to  an  aggregate  of  $80 
million  through  December  31, 1986. 

By  order  dated  July  31. 1986  (HCAR 
No.  24157)  ("1986  Order").  Credit  was 
authorized  to  expand  its  business  to  the 
factoring  of  accounts  receivable  of 
nonaffiliated  electric  utility  companies. 
In  order  to  finance  such  transactions. 
Credit  was  authorized  to  borrow  up  to 
an  additional  $160  million  and  CSW 
was  authorized  to  make  additional 
equity  investments  in  Credit  of  up  to  an 
aggregate  of  $40  million,  through 
December  31, 1988.  The  1986  Order  also 
required  Credit  to  limit  its  acquisition  of 
utility  receivables  from  nonassociate 
utiUties  so  that  the  average  amount  of 
such  receivables  for  the  preceding 
twelve-month  period  outstanding  as  of 
the  end  of  any  calendar  month  would  be 
less  than  the  average  amoimt  of 
receivables  acquired  fixim  CSW 
associate  companies  outstanding  as  of 
the  end  of  each  calendar  month  during 
the  preceding  twelve-month  periodr 
Furdier.  the  1986  Order  extended  the 
authority  of  the  1985  Order  until 
December  31. 1988. 

By  order  dated  February  8. 1988 
(HCAR  No.  24575),  Credit  was 
authorized,  among  other  things,  to 
borrow,  through  December  31. 1989.  up 
to  $320  million  and  $304  million  to 
finance  the  factoring  of  affiliate  and 
nonaffiliate  receivables,  respectively. 
CSW  was  authorized  to  make  equity 
investments  in  Credit  of  up  to  an 
aggregate  of  $80  million  and  $76  million 
in  connection  with  the  factoring  of 
affiUate  and  nonaffiliate  receivables, 
respectively.  This  authority  was 
extended  through  December  31, 1990  by 
order  dated  December  27. 1989  (HCAR 
No.  25009). 

By  order  dated  Ai^ust  30, 1990 
(HCAR  No.  25138).  Credit  was 
authorized  to  lower  its  equity  ratio  to  no 
less  than  5%. 

By  orders  dated  December  21. 1990 
(HCAR  No.  25228)  and  December  24, 


1991  (HCAR  No.  25443)  ("1991  Order"), 
Credit's  existing  authority  was  extended 
through  December  31, 1991  and 
December  31, 1992,  respectively.  In 
addition,  the  1991  Order  authorized 
Credit  to  borrow  up  to  an  additional 
$200  million  to  finance  the  factoring  of 
associate  receivables. 

The  applicants  state  that  on  May  29, 

1992,  CSW  and  Central  Power  and  Li^t 
Company  entered  into  a  settlement 
agreement  with  Houston  Industries 
Incorporated  and  its  subsidiary, 
Houston  Lighting  &  Power  Company 
("HLP"),  to  resolve  a  number  of 
disputes  between  the  two  systems 
("1992  Agreement").  As  part  of  the 
normalization  of  business  relations 
between  the  parties,  Credit  and  HLP 
agreed  to  arrangements  whereby  Credit 
would  purchase  accounts  receivable 
from  HLP.  By  order  dated  December  8, 

1992  (HCAR  No.  25696).  Credit  was 
authorized  to  borrow  up  to  an 
additional  $650  million  in  the  aggregate 
outstanding  at  any  one  time  during  the 
12V^  year  term  of  the  1992  Agreement 
for  the  sole  purpose  of  purchasing 
accounts  receivable  of  HLP. 

By  orders  dated  December  9. 1992, 
December  21, 1993,  December  16, 1994 
and  December  22, 1995  (HCAR  Nos. 
25698,  25959,  26190  and  26437, 
respectively).  Credit's  existing  authority 
was  extended  through  December  31, 

1993,  December  31, 1994,  December  31, 
1 995  and  December  3 1 ,  1996, 
respectively. 

Pursuant  to  the  orders  summarized 
above,  the  following  authority  has  been 
granted:  (1)  Credit  has  been  authorized 
to  borrow  $824  miUion,  of  which  $520 
million  could  be  used  to  piux:hase 
receivables  of  affiliated  companies  and 
$304  million  could  be  used  to  purchase 
receivables  of  nonaffiliated  companies; 
and  (2)  CSW  has  been  authorized  to 
make  eqiuty  investments  in  Credit  of  up 
to  an  aggregate  of  $156  million,  of 
which  $80  million  could  be  used  to 
purchase  receivables  of  affiUated 
companies  and  $76  million  could  be 
used  to  purchase  receivables  of 
nonaffiliated  companies. 

CSW  and  Credit  now  propose  to 
extend  the  authorizations  under  the 
previously  g^ted  orders  through 
December  3X  2000. 

GPU,  Inc.  et  al.  (70-8593) 

GPU.  Inc.  ("GPU"),  of  100  Literpace 
Parkway.  Parsippany.  New  Jersey  07054. 
a  registered  holding  company,  and  two 
of  its  nonutiUty  su^diaries.  GPU 
International,  Inc.  and  EI  Services,  Inc., 
both  of  One  Upper  Pond  Road, 
Parsippany,  New  Jersey  07054,  its 
operating  companies,  Jersey  Central 
Power  &  Light  Company,  Metropolitan 


Edison  Company  and  Pennsylvania 
Electric  Company,  each  of  P.O.  Box 
16001,  Reading,  Pennsylvania  19640, 
and  its  service  company,  GPU  Service. 
Inc.,  of  100  Interpace  Parkway. 
Parsippany,  New  Jersey  07054,  have 
filed  a  post-effective  amendment  under 
sections  6(a),  7.  9(a),  10, 12(b).  32  and 
33  of  the  Act  and  rules  45  and  53 
thereunder,  to  their  application- 
declaration,  under  sections  6(a),  7.  9(a), 
10, 12(b),  32  and  33  of  the  Act  and  rules 
45,  52,  53  and  54  thereunder,  in  the 
above  file. 

By  orders  of  the  Conunission  dated 
July  6, 1995  and  January  19,  1996 
(HCAR  Nos.  26326  and  26457. 
.respectively)  ("Orders"),  among  other 
things,  GPU  is  authorized  to  acquire  and 
own  interests  in  exempt  wholesale 
generators  ("EWGs")  and  foreign  utility 
companies  ("FUCOs"),  as  defined  in 
sections  32  and  33  of  the  Act, 
respectively  (collectively,  "Exempt 
Entities"),  through  subsidiaries 
("Subsidiaries"),  that  are  not  Exempt 
Efitities,  but  are  engaged,  directly  or 
indirectly,  and  exclusively,  in  the 
business  of  owning  and  holding  the 
interests  and  securities  of  one  or  more 
Exempt  Entities  and  related  project 
development  activities.  GPU  is 
authorized  to  make  equity  investments 
in  Subsidiaries  in  the  form  of  capital 
stock  or  shares,  trust  certificates, 
partnership  interests  or  other  equity  or 
participation  interests;  and,  through 
December  31, 1997,  to  make 
investments  in  one  or  more  Subsidiaries 
in  the  form  of  cash  capital  contributions 
or  open  account  advances;  loans 
evidenced  by  promissory  notes; 
guarantees  by  GPU  of  the  principal  of, 
or  interest  on,  any  promissory  notes  or 
other  evidences  of  indebtedness  or 
obUgations  of  any  Subsidiary,  or  of 
GPU's  undertaking  to  contribute  equity 
to  a  Subsidiary;  assumption  of  liabilities 
of  a  Subsidiary;  and  reimbursement 
agreements  with  banks  entered  into  to 
support  letters  of  credit  delivered  as 
seciority  for  GPU's  equity  contribution 
obUgation  to  a  Subsidiary  or  otherwise 
in  connection  with  a  Subsidiary's 
project  development  activities. 

GPU  is  also  authorized  to  make 
investments  in  Exempt  Entities,  through 
December  31, 1997,  in  the  form  of 
guarantees  of  the  indebtedness  of  other 
obligations  of  one  or  more  Exempt 
Entities;  assumption  of  liabiUties  of  one 
or  more  Exempt  Entities;  and  guarantees 
and  letter  of  credit  reimbursement 
agreements  in  support  of  equity 
contribution  obligations  or  otherwise  in 
connection  with  project  development 
activities  for  one  or  more  Exempt 
Entities. 


58720  Federal  Register  /  Vol.  61.  No.  223  /  Monday.  November  18,  1996  /  Notices 


CPU's  direct  or  Indirect  investments 
in  Subsidiaries  and  Exempt  Entities  are 
funded  from  available  cash  or  pursuant 
to  financing  transactions  authorized  by 
the  Commission.^  Pursuant  to  the 
Orders,  CPU's  "aggregate  investment" 
(as  defined  in  rule  53(a)(l)(i))  In 
Subsidiaries  and  Exempt  Entities  shall 
not  exceed  50%  of  CPU's  "consolidated 
retained  earnings"  (as  defined  in  rule 
53(a)(l)(ii)).  This  investment  limitation 
is  consistent  with  the  50%  limitation  in 
rule  53(a)(1). 

CPU  requests  the  Commission  to 
modify  this  limitation,  and  exempt  it 
from  the  requirements  of  rule  53(a)(1). 
to  permit  GPU  to  invest  directly  or 
indirectly  in  Exempt  Entities  and 
Subsidiaries  in  an  aggregate  amount 
that,  when  added  to  CPU's  aggregate 
investment,  direct  and  indirect,  in  all 
Exempt  Entities  and  Subsidiaries, 
would  not  at  any  time  exceed  100%  of 
CPU's  consolidated  retained  earnings. 
The  current  amount  of  CPU's  aggregate 
investment,  direct  and  indirect,  in 
Exempt  Entities  and  Subsidiaries  ^ 

(approximately  $914  milUon  as  of  June 
30,  1996)  represents  approximately  45% 
of  its  consolidated  retained  earnings 
(approximately  $2.05  billion  as  of  June 
30. 1996).  Increasing  this  limitation  as 
CPU  proposes  would  allow  additional 
investments,  direct  and  indirect,  in 
Exempt  Entities  and  Subsidiaries  of 
approximately  SI  113  billion. 

GPU  intenas  to  make  substantial 
additional  investment^  in  EWCs  and 
FUCOs.  primarily  because:  (1)  over  the 
last  five  years  there  has  been  limited 
capital  investment  in  CPU's  operating 
companies,  and  it  is  projected  that  GPU 
%vill  not  be  required  to  make  any 
significant  equity  investment  in  any 
GPU  operating  company  for  at  least  the 
next  five  years;  (2)  acquisitions  of  EWGs 
and  FUCOs  give  GPU  the  opportunity  to 
continue  to  grow  in  an  industry  sector 
in  which  CPU  has  decades  of 
experience,  and  to  diversify  overall 
asset  risk:  and  (3)  GPU  has  purposely 
invested  in  utility  systems  in  foreign 
coimtries.  which  have  moved  further 
than  the  United  States  toward 
deregulation  and  full  competition  in 
both  retail  and  wholesale  electricity 
markets,  in  order  to  gain  valuable 
experience  with  deregulated  markets 
that  will  enhance  CPU's  ability  to  make 
its  core  domestic  utility  operations  more 
competitive  and  efficient  in  the  future 
as  the  United  States  moves  toward 
deregulation  and  increased  competition. 
Applicants  also  describe  comprehensive 


'  In  this  |XMt.«flactivs  anwndinent,  CPU  is  not 
raquastiog  autiiorizatioo  to  issue  additional 
sacuritiM  to  incraaaa  iu  invaatnient  in  Exampl 
Entilia*. 


procedures  that  GPU  has  established  to 
identify  and  address  risks  involved  in 
EWC  and  FUCO  investments. 

CPU  states  that  the  additional 
investments  in  EWGs  and  FUCOs  to  the 
proposed  increased  level  will  not  have 
a  substantial  adverse  impact  on  the 
financial  Integrity  of  the  GPU  system  or 
an  adverse  impact  on  any  utility 
subsidiary  of  GPU  or  its  customers  or  on 
the  ability  of  the  affected  state 
commissions  to  protect  such  customera. 
Applicants  also  state  that  GPU  will  not 
seiak  recovery  through  higher  rates  to  its 
utility  subsidiaries'  customers  in  order 
to  compensate  GPU  for  any  possible 
losses  that  it  may  sustain  cm 
investments  in  EWGs  and  FUCOs  or  for 
any  inadequate  returns  on  such 
investments. 

The  Columbia  Gas  System.  Inc.  et  al. 
(70S92S) 

The  Colimibia  Gas  System,  Inc. 
("Columbia"),  a  registered  holding 
company,  its  service  company 
subsidiary,  Columbia  Gas  System 
Service  Corporation  ("Service"),  its 
liquefied  natural  gas  subsidiary, 
Colimibia  LNC  Corporation,  its  trading 
subsidiary,  Columbia  Atlantic  Trading 
Corporation  ("Columbia  Atlantic"),  all 
located  at  12355  Sunrise  Valley  Drive, 
Suite  300.  Reston,  Virginia  20191-3458; 
its  distribution  subsidiaries.  Columbia 
Gas  of  Ohio,  Inc.  ("Columbia  Ohio"). 
Columbia  Gas  of  Pennsylvania,  Inc. 
("Columbia  Pennsylvania"),  Columbia 
Gas  of  Kentucky,  Inc.  ("Columbia 
Kentucky"),  Colimibia  Gas  of  Maryland, 
Inc.  ("Columbia  Maryland"). 
Commonwealth  Gas  Services,  Inc. 
("Commonwealth  Services")  (together. 
"Utility  Subsidiaries"),  all  located  at 
200  Qvic  Center  Drive,  Columbia,  Ohio 
43215;  its  transmission  subsidiaries, 
Columbia  Gas  Transmission  Corporation 
("Columbia  Transmission")  and 
Columbia  Gulf  Transmission  Company 
("Columbia  Gulf'),  both  located  at  1700 
MacCorkle  Avenue,  S.E..  Charleston, 
West  Virginia  25314:  its  exploration  and 
production  subsidiary,  Columbia 
Natural  Resources.  Inc.  ("Columbia 
Natural"),  900  Pennsylvania  Ave.. 
Charleston.  West  Virginia  25302;  its 
propane  distribution  subsidiaries. 
Commonwealth  Propane.  Inai  and 
Coliunbia  Profwne  Corporation 
("Columbia  Propane"),  both  located  at 
800  Moorafield  Puk  Drive,  Richmond. 
Virginia  23236;  its  energy  services  and 
marketing  subsidiaries,  Columbia 
Energy  Services  Corporation,  Columbia 
Service  Partners,  Inc.  and  Columbia 
Energy  Marketing  Corporation,  all 
located  at  2581  Washington  Road. 
Upper  Saint  Claire,  Pennsylvania  15241; 
its  network  services  subsidiary. 


Columbia  Network  Services 
Corporation,  1600  Dublin  Road, 
Columbus,  Ohio  43215-1082;  and  its 
other  subsidiaries,  Tristar  Ventures 
Corporation  ("TriStar  Ventures"J. 
Tristar  Capital  Corporation  ("TriStar 
Capital"),  Tristar  Pedrick  Limited 
Corporation,  Tristar  Pedrick  General 
Corporation,  Tristar  Binghamton 
Limited  Corporation,  Tristar 
Binghamton  Cmeral  Corporation, 
Tristar  Vineland  Limited  Corporation. 
Tristar  Vineland  General  Corporation, 
Tristar  Rumford  Limited  Corporation, 
Tristar  Georgetown  Limited 
Corporation,  Tristar  Georgetown 
General  Corporation,  Tristar  Fuel  Cells 
Corporation,  TVC  Nine  Corporation, 
TVC  Ten  Corporation  and  Tristar 
System.  Inc.,  all  located  at  205  Van 
Buran,  Hemdon,  Virginia  22070 
(together,  "System"  or  "Applicants") 
(all  subsidiaries,  "Subsidiaries")  (all 
subsidiary  companies  excluding  the 
Utility  Subsidiaries,  "Nonutility 
Subsidiaries")  have  filed  a  joint 
application-declaration  under  sections 
6,  7,  9, 10,  12(b).  12(c),  12(e),  12(f).  32 
and  33  of  the  Act  and  rules  42,  43,  45 
and  S3  thereunder. 

The  System  is  seeking,  for  the  period 
bonx  the  effective  date  of  an  order  in 
this  matter  through  December  31,  2001. 
as  more  fully  described,  below. 
Commission  authorization  for:  (1) 
external  financing  by  Columbia, 
including  requests  for  (a)  short-term 
financing  in  the  form  of  borrowing 
under  a  revolving  credit  agreement, 
commercial  paper  and  bid  notes;  (b) 
long-term  financing;  (c)  hedging  the 
interest  risk  associated  with  existing 
and  to  be  issued  fixed  and  floating  rate 
debtr(d)  equity  financing;  and  (e)  the 
issuance  of  other  securities;  (2) 
intrasystem  financing  of  Subsidiaries, 
including:  (a)  long-term  debt;  (b)  short- 
term  debt,  including  continuing  of  the 
Columbia  system  money  pool  ("Money 
Pool");  (c)  guarantees;  (d)  paying 
dividends  to  the  extent  permitted  by 
Delaware  law  fit>m  additional  capital 
surplus;  and  (e)  reincorporation  of 
Columbia  Natural  in  Delaware:  (3) 
external  financing  by  Nonutility 
Subsidiaries  and  the  formation  of 
financing  entities;  (4)  financing  for  the 
purpose  of  acquiring  exempt  wholesale 
generators  ("^VGs")  and  foreign  utility 
companies  ("FUCOs"). 

Tlie  Applicants  request  authority  to 
engage  in  various  financing  and  related 
transactions,  for  the  period  &t>m  the 
efEsctive  date  of  an  order  in  this  matter 
through  December  31,  2001,  for  which 
the  specific  terms  and  conditions  are 
not  at  this  time  known.  The 
authorization  is  sought  subject  to  the 
following  conditions:  (1)  Columbia  will 
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maintain  its  long-term  debt  rating  at  an 
investment  grade  level  as  established  by 
a  nationally  recognized  statistical  rating 
organization,  as  that  term  is  used  in  rule 
15c3-l(c)(2)(vi)(F)  of  the  Securities 
Exchange  Act  of  1934;  (2)  its  common 
equity,  as  reflected  in  its  most  recent 
Form  10-K  or  Form  10-Q  and  as 
adjusted  to  reflect  subsequent  events 
that  affect  capitahzation,  does  not  fall 
below  30%  of  its  consolidated 
capitalization;  (3)  the  effective  cost  of 
money  on  debt  borrowing  occurring 
pursuant  to  this  authorization  will  not 
exceed  300  basis  points  over 
comparable  term  U.S.  Treasury 
securities;  (4)  the  effective  cost  of 
money  on  preferred  stock  and  other 
fixed-income  oriented  securities  will 
not  exceed  500  basis  points  over  30-year 
term  U.S.  Treasury  securities;  (5)  the 
maturity  of  indebtedness  will  not 
exceed  50  years;  (6)  the  underwriting 
fees,  commissions,  or  other  similar 
remuneration  paid  in  connection  with 
the  non-competitive  bid  issue,  sale  or 
distribution  of  a  security  in  this  matter 
will  not  exceed  5%  of  the  principal  or 
total  amount  of  the  financing;  (7)  the 
aggregate  amount  of  external,  long-term 
debt  and  equity  financing  issued  by 
Columbia,  through  December  31,  2001, 
will  not  exceed  $5  billion  of  long-term 
debt  and  equity  financing  or  more  than 
SI  billion  of  short-term  borrowing 
outstanding  at  any  one  time;  (8)  the 
proceeds  from  the  sale  of  securities  by 
Columbia  in  external  financing 
transactions  will  be  added  to 
Columbia's  treasury  and  used  for 
general  and  corporate  purposes 
including:  (a)  the  financing,  in  part,  of 
the  capital  expenditures  of  Columbia 
and  its  Subsidiaries;  (b)  in  the  case  of 
short-term  debt,  the  financing  of  gas 
storage  inventories,  other  working 
capital  requirements  and  capital 
spending  of  the  System;  (c)  the 
acquisition  of  interests  in  EWCs  and 
FUCOs;  and/or  (d)  the  acquisition, 
retirement,' or  redemption  of  securities 
of  which  Columbia  is  an  issuer  without 
the  need  for  prior  Commission  approval 
pursuant  to  rule  42  or  a  successor  rule. 
Any  deviations  from  these  conditions 
would  require  further  Commission 
approval. 

External  Short-Term  Financing 

Columbia  currently  obtains  funds 
externally  through  short-term  debt 
financing  under  the  $1  billion  Credit 
Agreement  dated  as  of  November  28, 
1995,  between  Columbia  and  a  group  of 
banks  with  Citibank,  N.A.  as  Agent 
("Credit  Facility").^  To  provide 


'  See  Columbia  Gas  System,  Inc.,  Holding  Co.  Act 
Release  No.  26361  (August  2S,  1995). 


financing  for  general  corporate 
purposes,  including  financing  gas 
storage  inventories,  other  worldng 
capital  requirements  and  construction 
spending  until  long-term  financing  can 
be  obtained,  Columbia  requests 
authorization  to  have  outstanding  at  any 
one  time,  through  December  31,  2001, 
up  to  $1  billion  of  short-term  debt 
consisting  of  borrowing  under  the  Credit 
Facility,  the  issuance  of  commercial 
paper,  the  sale  of  bid  notes,  discussed 
below,  and  other  forms  of  short-term 
financing  generally  available  to 
borrowers  with  investment  grade  credit . 
ratings. 

In  order  to  consolidate  all  orders 
authorizing  financing  under  one  file, 
Columbia  requests  tlut  the 
authorization  for  the  Credit  Facility  be 
withdrawn  and  superseded  by  the  order 
of  the  Commission  sought  herein. 
Columbia  further  requests  authorization 
to  amend  the  Credit  Facility  without 
further  Commission  authorization 
provided  that  the  maturity  date  does  not 
go  beyond  December  31,  2001,  and  the 
principal  amount  and  borrowing 
margins  do  not  increase. 

Commercial  paper  would  be  sold, 
from  time-to-time,  in  established 
domestic  or  European  commercial  paper 
markets  to  dealers  at  the  prevailing 
discount  rate  per  annum,  or  at  the 
prevailing  coupon  rate  per  aimum,  at 
the  date  of  issuance.  It  is  expected  that 
the  dealera  acquiring  commercial  paper 
from  Columbia  will  re-offer  such  paper 
at  a  discount  to  corporate,  institutional 
and,  with  respect  to  European 
commercial  paper,  to  individual 
investors. 

Back-up  bank  lines  of  credit  for  100% 
of  the  outstanding  amount  of 
commercial  paper  are  generally  required 
by  credit  rating  agencies.  The  Credit 
Facility  will  back-up  Columbia's 
commercial  paper  program,  thus 
negating  the  need  for  additional  lines  of 
credit. 

Bid  Notes  Agreements 

Columbia  also  requests  approval  to 
enter  into  individual  agreements  ("Bid 
Note  Agreements")  with  one  or  more 
commercial  banks  which  are  lenders 
under  the  Credit  Facility.  The  Bid  Note 
Agreements  would  permit  Columbia  to 
negotiate  with  one  or  more  banks  ("Bid 
Note  Lenderls]")  on  any  given  day  for 
such  Bid  Note  Lender,  or  any  affiliate  or 
subsidiary  of  such  lender,  to  purchase 
promissory  notes  ("Bid  Notes")  directly 
from  Columbia.  Such  notes  would  bear 
interest  rates  comp>arable  to,  or  lower 
than,  those  available  through  other 
proposed  forms  of  short-term  borrowing 
with  similar  terms.  The  maturity  of  the 
Bid  Notes  would  not  exceed  270  days, 


and  the  total  amount  of  Bid  Notes 
outstanding  at  any  time,  when  added  to 
the  aggregate  amounts  of  short-term 
borrowing  outstanding  under  other 
forms  of  short-term  boirowing,  would 
not  exceed  Si  billion. 

Other  Shmt-Tenn  Securities 

Columbia  proposes  to  engage  in  other 
types  of  short-term  financing  as  it  may 
deem  appropriate  in  Ught  of  its  needs 
and  mariiet  conditions  at  the  time  of 
issuance.  Such  short-term  financing 
could  include,  without  limitation,  bank 
borrowing  and  medium-term  notes 
issued  under  its  Indenture,  dated  as  of 
November  28, 1995,  between  Columbia 
and  Marine  Midland  Bank,  Trustee,  as 
amended  ("Indenture").  The  Indenture 
provides  that  the  specific  terms  of  any 
securities  issued  be  set  by  resolution  of 
Columbia's  Board  of  Directors.  The 
maturities  of  such  borrowing  would  not 
exceed  one  year.  In  no  case  will  the 
outstanding  balance  of  all  short-term 
borrowing  exceed  Si  bilUon. 

Long-Term  Financing 

Columbia  proposes  to  issue  from 
time-to-time,  prior  to  December  31, 
2001,  long-term  securities  aggregating 
not  more  than  $5  billion.  Columbia 
proposes  to  issue  any  (»mbination  of 
debentures,  which  may  be  in  the  form 
of  medium  term  notes,  and/or  common 
stock,  preferred  stock,  or  other  equity 
and  debt  securities  in  an  aggregate 
amount  not  to  exceed  S5  biUion.  Other 
examples  of  such  long-term  debt 
securities  would  include,  but  not  be 
limited  to,  convertible  debt, 
subordinated  debt,  bank  borrowing,  and 
securities  with  call  or  put  options.  Any 
long-term  debt  security  would  have 
such  designation,  aggregate  principal 
amoimt,  maturity,  interest  rate(s)  or 
methods  of  determining  the  same,  terms 
of  payment  of  interest,  redemption 
provisions,  non-refunding  provisions, 
sinking  fund  terms,  conversion  or  put 
terms  and  other  terms  and  conditions  as 
Columbia  may  determine  at  the  time  of 
issuance.  Debentures  and  medium-term 
notes  would  be  issued  under  the 
Indenture. 

Such  securities  may  be  issued  and 
sold  pursuant  to  standard  underwriting 
agreements.  Public  distribution  may  be 
effected  through  private  negotiations 
with  underwriters,  dealers  or  agents,  or 
through  competitive  bidding  among 
underwriters.  In  addition,  such 
securities  may  be  issued  and  sold 
through  private  placements  or  other 
non-public  offerings  to  one  or  more 
persons  or  distribution  by  dividend  or 
otherwise  to  existing  shareholders.  All 
such  debentures  and  stock  sales  will  be 
at  rates  or  prices  and  under  conditions 
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negotiated,  or  based  upon,  or  otherwise 
determined  by.  competitive  capital 
markets. 

Interest  Rate  Swaps  and  Other  Hedging 
Strategies 

Columbia  proposes  to  enter  into 
hedging  transaf:tions  to  be  initiated 
prior  to  December  31,  2001,  to  convert 
all  or  a  portion  of  existing  floating  rate 
debt  from  time-to-time  to  fixed  rate  debt 
or  to  convert  all  or  a  portion  of  existing 
fixed  rate  debt  hx)m  time-to-time  to 
floating  rate  debt  using  interest  rate 
swaps  or  other  derivative  products 
designed  for  such  purposes. 

Interest  Rate  Swaps  for  Existing  Debt 

Columbia  proposes  to  enter  into  one 
or  more  interest  rate  swaps  ("Swaps"), 
and  one  or  more  derivative  instruments, 
such  as  interest  rate  caps,  interest  rate 
floors  and  interest  rate  collars 
(collectively.  "Derivative 
Transactions"),  with  one  or  more 
counterparties  from  time-to-time 
through  December  31,  2001.  in  national 
amounts  aggregating  not  in  excess  of  the 
amount  of  debt  outstanding  at  any  one 
time. 

Columbia  proposes  to  use  two 
different  swap  strategies.  Under  one 
swap  strategy,  Columbia  would  agree  to 
make  payments  of  interest  to  a 
counterparty,  payable  periodically.  The 
interest  would  be  payable  at  a  variable 
or  floating  rate  index  and  would  be 
calculated  on  a  notional  (i.e..  principal) 
amount.  In  return,  the  counterparty 
would  agree  to  make  payments  to 
Columbia  based  upon  the  same  notional 
amount  and  at  an  agreed  upon  fixed 
interest  rate.  This  would  be  a  "floating- 
to-fixed  swap"  on  Columbia's  part. 
Under  another  swap  strategy  Columbia 
would  pay  a  flxed  interest  rate  and 
receive  a  variable  interest  rate  on  a 
notional  amount.  This  would  be  a 
"flxed-to-floating  swap"  on  Columbia's 
part.  Columbia  will  enter  into  Swaps 
and/or  Derivative  Transactions  only 
with  creditworthy  counterparties. 

Hedging  Interest  Rate  Risk  for 
Anticipated  Debt 

Columbia  also  seeks  authorization  to 
enter  into  an  interest  rate  hedging 
program  ("Hedge  Program")  within  a 
limited  time  prior  to  the  issuance  of 
long-term  debt  securities.  The  Hedge 
Program  would  only  be  undertaken 
pursuant  to  the  express  approval  of  the 
Columbia  Board  of  Directors  and  would 
only  be  authorized  to  occur  within  90 
days  of  the  issuance  of  long-term  debt 
securities. 

The  Hedge  Program  would  be  utilized 
to  fix  and/or  limit  the  interest  rate  risk 
exposure  of  any  new  issuance  through: 


(1)  a  forward  sale  of  exchange-traded 
U.S.  Treasury  futures  contracts.  U.S. 
Treasury  securities  and/or  a  forward 
swap  (each  a  "Forward  Sale");  (2)  the 
purchase  of  put  options  on  U.S. 
Treasury  securities  ("Put  Options 
Purchase"):  (3)  a  Put  Options  Purchase 
in  combination  with  the  sale  of  call 
options  on  U.S.  Treasury  securities 
("Zero  Cost  Collar");  or  (4)  some 
combination  of  a  Forward  Sale,  Put 
Options  Purchase  and/or  Zero  Cost 
Collar.  The  program  may  be  executed 
on-exchange  ("On-Exchange  Trades") 
with  brokers  through  the  opening  of 
futures  and/or  options  positions  traded 
on  the  Chicago  Board  of  Trade,  the 
opening  of  over-the-counter  positions 
with  one  or  more  counterparties  ("Off- 
Exchange  Trades")  or  a  combination  of 
On-Excnange  Trades  and  Off-Exchange 
Trades.  Columbia  will  determine  the 
optimal  structure  of  the  Hedge  Program 
at  the  time  of  execution.  Columbia  may 
decide  to  lock  in  interest  rates  and/ or 
limit  its  exposure  to  interest  rate 
increases.  All  open  positions  under  the 
Hedge  Program  will  be  closed  on  or 
prior  to  the  date  of  the  new  issuance 
and  Columbia  will  not,  at  any  time,  take 
possession  of  the  underlying  U.S. 
Treasury  securities.  Further,  no  hedge 
position  will  be  outstanding  for  more 
than  90  days. 

All  transactions  entered  into  under 
the  Hedge  Program  will  be  bona  fide 
hedges  of  interest  rate  risk.  To  prohibit 
the  f>ossibility  of  "speculative" 
transactions,  each  transaction,  or  set  of 
transactions,  under  the  Hedge  Program 
must  be  approved  by  the  Columbia 
Hedge  Committee,  consisting  of  senior 
executive  ofTicers.  and  authorized  by 
resolution  of  Columbia's  Board  of 
Directors  prior  to  its  execution. 

Equity  Financing 

Columbia  proposes,  through 
December  31,  2001,  to  issue  equity 
securities  in  an  amount,  when 
combined  with  the  proposed  long-term 
debt  securities,  will  not  exceed  S5 
billion.  Such  issuance  would  include 
common  stock  issued  pursuant  to  the 
Long-Term  Incentive  Plan  where 
options  to  purchase  up  to  3  million 
shares  of  common  stock  may  be  issued 
over  a  ten-year  period,  through  February 
21,  2006,  monthly  or  quarterly  income 
preferred  securities,  rights,  options  and/ 
or  warrants  convertible  into  common  or 
preferred  stock  and  common  and/or 
preferred  stock  issued  upon  the  exercise 
of  convertible  debt,  rights,  options, 
warrants  and/or  similar  securities. 

From  time-to-time  in  the  future,  other 
employee  benefit  plans  may  be  adopted 
by  Columbia  or  a  divided  reinvestment 
plan  or  stock  purchase  plan  may  be 


adopted,  providing  for  the  issuances  of 
conunon  stock.  For  instance,  a  dividend 
reinvestment  plan  and  direct  stock 
purchase  plan  allowing  sales  to  persons 
not  already  shareholders  may  be 
implemented.  Columbia  now  proposes 
to  issue  and/or  sell  shares  of  common 
stock  pursuant  to  the  existing  plan  and 
similar  plan  or  plans  funding 
arrangements  hereinafter  adopted  and  to 
engage  in  other  sales  of  its  treasury 
shares,  if  any,  for  reasonable  business 
purposes  without  any  additional  prior 
Commission  order  through  December 
31,  2001,  except  that  the  options  to 
purchase  shares  under  the  Long-Term 
Incentive  Plan  may  be  issued  from  time- 
to-time  until  February  21,  2006.  Stock 
transactions  of  this  variety  would  thus 
be  treated  the  same  as  other  stock 
transactions  permitted  pursuant  to  this 
proposal.  Such  authorization  would 
supersede  the  Long-Term  Incentive  Plan 
authorization. 

Other  Securities 

Ln  addition  to  the  specific  securities 
for  which  authorization  is  sought, 
Columbia  also  proposes  to  issue  other 
types  of  securities  that  it  deems 
appropriate  during  the  period  ending 
CVscember  31,  2001.  Columbia  requests 
that  the  Commission  reserve  jurisdiction 
over  the  issuance  of  additional  types  of 
securities.  Columbia  also  undertakes  to 
file  a  post-efl'ective  amendment  which 
will  describe  the  general  terms  of  each 
such  security  and  request  a 
supplemental  order  of  the  Commission 
authorizing  the  issuance  thereof  by 
Columbia. 

Intrasystem  Financing 

The  Maryland  Public  Service 
Commission  does  not  exercise 
jurisdiction  over  the  issuance  by 
Columbia  Maryland  of  long  or  short- 
term  securities.  The  Kentucky,  Ohio  and 
Pennsylvania  utility  commissions  do 
not  exercise  jurisdiction  over  the 
issuance  of  short-term  debt. 
Commission  authorization  is,  therefore, 
requested  for  the  issuance,  from  time-to- 
time,  prior  to  December  31,  2001,  of 
short-term  securities  by  Columbia 
Maryland,  Columbia  Kentucky, 
Columbia  Ohio  and  Columbia 
Pennsylvania  and  for  the  issuance,  from 
time-to-time,  prior  to  December  31, 
2001,  of  long-term  securities  by 
Columbia  Maryland  and  their  purchase, 
in  each  instance,  by  Columbia. 

Internal  Long-Term  Financing  by 
Utility  Subsidiaries 

Columbia  and  Columbia  Maryland  are 
seeking  Commission  authorization  for 
the  sale  of  long-term  debt  securities 
("Notes")  by  Columbia  Maryland  to 
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Columbia  or  the  sale  of  conunon  stock 
by  Columbia  Maryland  to  Columbia  in 
a  cumulative  amoimt  not  to  exceed  $30 
million  for  the  period  through  December 
31,  2001. 

Columbia  Maryland  plans  to  finance 
part  of  its  1997-2001  capital 
expenditure  programs  with  funds 
generated  from  the  sale  of  Notes  and 
common  stock  to  Columbia  for  cash. 
Columbia  states  that  the  portion  of  the 
financing  to  be  effected  through  the  sale 
of  stock  cannot  be  ascertained  at  this 
time.  Columbia  would  continue  to 
finance  Columbia  Maryland  to  maintain 
a  capital  structiire  in  a  manner 
consistent  with  that  of  a  company  with 
an  investment  grade  credit  rating. 

The  interest  rate  on  the  Notes  will  be 
the  rate,  including  issuance  costs,  for 
the  most  recent  long-term  debt 
securities  issued  by  Colimibia  during 
the  previous  calendar  quarter.  If  no 
long-term  debt  securities  were  issued 
during  the  previous  calendar  quarter, 
the  interest  rate  will  be  either  the 
estimated  new  long-term  rate  that  would 
be  in  effiact  if  Coliunbia  were  to  issue 
securities,  as  pro)ected  by  a  major 
investment  bank,  or  the  prevailing 
market  rate  for  a  newly-issued  "A"  rated 
utility  bond.  The  current  rate  on  a 
newly  issued  "A"  rated  25-30  year 
utility  bond  is  8%.  A  default  rate  equal 
to  2%  per  annum  in  excess  of  the  stated 
rate  on  impaid  principal  or  interest 
amounts  would  be  assessed  if  any 
interest  or  principal  payment  becomes 
past  due.  The  principal  amoimt  of  the 
Notes  will  be  repaid  over  a  term  not 
exceeding  thirty  years. 

The  Notes  will  be  issued  under  a 
previously  authorized  loan  agreement. 
The  loan  agreement  provides  for 
Coliunbia  Maryland  to  issue  either 
secured  or  unsecured  debt  securities  to 
Columbia  from  time-to-time  in  exchange 
for  cash. 

Internal  Long-Term  Financing  by 
Nonutility  Subsidiaries 

The  Nonutility  Subsidiaries  propose 
to  issue  and  Columbia  proposes  to 
acquire,  through  December  31,  2001, 
other  types  of  securities  whidi  do  not 
qualify  for  exmnption  under  rule  52. 
Columbia  and  the  Nonutility 
subsidiaries  request  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  of  such  additional 
securities.  The  parties  undertake  to  file 
a  post-effective  amendment  in  this 
proceeding  describing  the  general  terms 
of  each  security  and  requesting  a 
supplemental  order  of  the  Commission 
authorizing  the  issuance  thereof  by  the 
subject  Nonutility  Subsidiary. 


Continuation  of  Money  Pool/Intemal 
Short-Term  Financing 

The  Subsidiaries  reqiiire  short-term 
funds  to  meet  normal  working  capital 
requirements.  It  is  proposed  ^t  the 
Subsidiaries  borrow  short-term  funds 
from  the  Money  Pool,  through  December 
31,  2001.  The  maximum  amount  of 
Money  Pool  borrowing  outstanding  for 
each  Subsidiary  will  be  determined  by 
Columbia  and  the  Subsidiaries  in 
accordance  with  business  needs.  Actual 
short-term  financing  would  be  issued 
based  on  working  capital  requirements 
and  any  interim  financing  needed  to 
bridge  between  issuances  of  long-term 
capital.  The  maximum  short-term  debt 
to  be  issued  by  Columbia  Pennsylvania, 
Columbia  Ohio,  Columbia  Maryland 
and  Columbia  Kentucky  will  not  exceed 
40%  of  their  total  capitalization. 

All  short-term  borrowing  will  be 
through  the  Money  Pool  with  Service 
acting  as  ^ent.  Coliunbia  may  invest  in 
the  Money  Pool,  but  will  not  borrow 
from  the  Money  Pool.  Should  there  be 
insufficient  funds  in  the  Money  Pool  to 
meet  the  Subsidiaries'  aggregate  short- 
term  needs  for  funds,  Columbia  will 
borrow  or  issue  short-term  securities 
and  invest  the  proceeds  in  the  Money 
Pool  to  fund  the  shortage. 

The  cost  of  money  on  all  short-term 
advances  and  the  investments  rate  for 
moneys  invested  in  the  Money  Pool  will 
be  the  interest  rate  per  annum  equal  to 
the  Money  Pool's  weighted  average 
short-term  investment  rate  and/or 
Columbia's  short  term  borrowing  rate. 
Should  there  be  no  Money  Pool 
investments  or  Columbia  borrowing,  the 
cost  of  money  will  be  the  prior  month's 
average  Federal  Funds  rate  as  published 
in  the  Federal  Reserve  Statistical 
Release.  Publication  H.  15  (519).  A 
default  rate  equal  to  2%  per  annum 
above  the  pre-default  rate  on  unpaid 
principal  or  interest  amounts  will  be 
assessed  if  any  interest  or  principal 
payment  becomes  past  due.  For  Money 
Pool  participation  by  new  direct  or 
indirect  subsidiaries  engaged  in  new 
lines  of  business,  Columbia  requests 
that  the  Commission  reserve 
jurisdiction. 

Guarantees 

Columbia  and  the  Nonutility 
Subsidiaries  and  any  nonutility 
subsidiary  established  prior  to 
December  31,  2001,  request 
authorization  to  enter  guarantee 
arrangements,  obtain  letters  of  credit, 
and  otherwise  provide  credit  support 
with  respect  to  obligations  of  their 
respective  subsidiaries  as  may  be 
needed  and  appropriate  to  enable  them 
to  carry  on  in  the  ordinary  course  of 


their  respective  businesses.  The 
maximum  ^gregate  limit  on  all  such 
credit  support  by  Columbia  and  by  all 
Subsidiaries  at  any  time  will  be  $500 
million.  The  $500  million  of  guarantees 
is  in  addition  to  any  finiinrii^g  requested 
in  this  matter.  Columbia  would  charge 
a  cost-based  fee  for  its  credit  support 
under  the  guarantee  arrangement 

Reduction  of  Authorized  Share*/ 
Dividends 

Columbia  Atlantic,  Columbia  Gulf, 
Columbia  Transmission,  Columbia 
Maryland,  Service,  Columbia  Propane, 
Tristar  Capital  and  Tristar  Ventures 
propose  to  reduce  their  authorized  and 
outstanding  shares  of  common  stock  to 
3,000  shares  or  less  via  a  reverse  stock 
split.  The  reveres  stock  spUt  will  be 
accomplished  through  an  amendment  to 
their  respective  certificates  of 
incorporation. 

Based  on  reducing  their  respective 
authorized  shares  to  3,000  or  less,  the 
Subsidiaries  will  save  an  estimated 
aggregate  amount  of  $125,000  in 
franchise  taxes  each  year.  As  a  result  of 
this  transaction,  additional  capital 
surplus  will  be  created.  It  is  requested 
that  each  of  the  subsidiaries  receive 
authorization  to  pay  dividends  from  the 
surplus  created  by  the  reverse  stock 
split  transaction;  however,  no 
extraordinary  dividends  are  anticipated 
at  this  time. 

Reincorporation  of  Columbia  Natural 

Columbia  Natiual  proposes  to 
reincorporate  in  Delaware.  Under  a  Plan 
of  Reorganization  and  Merger,  all  of  the 
assets  and  trade  liabilities  of  Columbia 
Natural  vtrill  be  transferred  to  Columbia 
Natural  (DE)  in  exchange  for  common 
stock  of  Columbia  Natural  (DE)  which 
would  simultaneously  be  transferred  to 
Columbia  in  exchange  for  all 
outstanding  shares  of  Columbia  Natural, 
leaving  Columbia  Natural  (DE)  the 
surviving  company. 

The  merger  will  qualify  as  a  tax-&«e 
reorganization  under  sections  368(a)(1) 
(A)  and  (F)  of  the  Internal  Revenue  Code 
of  1986,  as  amended.  Columbia  Natural 
(DE)  urill  succeed  to  all  of  the  rights  and 
assets  of  Columbia  Natural  and  will 
assume  all  of  its  liabilities  and 
obligations.  The  officers  and  directors  of 
Colimibia  Natural  will  become  the 
officers  and  directors  of  Columbia 
Natural  (DE). 

External  Nonexempt  Financing  by 
Nonutilities 

The  Nonutility  Subsidiaries  are 
expected  to  be  active  in  the 
development  and  expansion  of  energy- 
related,  nonutility  businesses  in  the 
System.  The  Nonutility  Subsidiaries 
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may  engage  in  types  of  security 
financing  with  nonaffiliates  which  do 
not  qualify  for  the  appUcation  of  Rule 
52.  The  Nonutility  Subsidiaries, 
therefore,  request  that  the  Commission 
reserve  jurisdiction  over  the  issuance  of 
such  additional  types  of  securities.  They 
also  undertake  to  cause  a  post-effective 
amendment  to  be  flled  in  this 
proceeding  which  will  describe  the 
general  terms  of  each  such  security  and 
request  a  supplemental  order  of  the 
Commission  authorizing  the  issuance 
thereof  by  the  subject  Nonutility 
Subsidiary. 

Financing  Entitiefl 

Columbia  and  the  Nonutility 
Subsidiaries  propose  to  organize  new 
corpotbtions,  trusts,  partnerships  or 
other  entities  created  to  facilitate 
financing  through  their  issue  to  third 
parties  of  monthly  and  quarterly  income 
preferred  securities.  Columbia  and 
Nonutihty  Subsidiaries  seek  authority  to 
issue  such  securities  to  third  parties  to 
the  extent  required  under  the  Act. 
Additionally,  request  is  made  for 
authorization  with  respect  to:  (1)  The 
issuance  of  debentures  or  other 
evidences  of  indebtedness  by  Columbia 
to  a  financing  entity  in  return  for  the 
proceeds  of  the  financing;  and  (2)  the 
acquisition  by  Columbia  of  voting 
interests  or  equity  securities  issued  by 
the  financing  entity  to  establish 
Columbia's  ownership  of  the  financing 
entity.  Columbia  and  the  Nonutility 
Subsidiaries  also  request  authorization 
to  enter  into  expense  agreements  with 
their  respective  financing  entities, 
pursuant  to  which  they  would  agree  to 
pay  all  expenses  of  such  entity. 

Financing  of  EWGs  and  FUCOs 

Columbia  currently  owns  no  equity 
interests  in  either  EWGs  or  FUCOs. 
Sections  32  and  33  of  the  Act  permit  a 
registered  holding  company  to  acquire 
and  maintain  interests  in  one  or  more 
EWGs  and  FUCOs  without  the  need  to 
apply  for  or  receive  approval  from  the 
Conunission.  To  the  extent  that  funds 
for  one  or  more  projects  are  required  in 
excess  of  internally  generated  funds, 
Columbia  hereby  requests  Commission 
authorization  to  invest  proceeds  from 
the  proposed  securities  to  be  issued 
herein  for  the  purpose  of  financing  the 
acquisition  of  EWGs  and  FUCOs  in 
compliance  with  rule  53(a)(1)  such  that 
Columbia's  aggregate  investment  at  any 
one  time  during  the  period  covered  by 
this  Application  will  not  exceed  50%  of 
its  "consolidated  retained  earnings,"  as 
defined  in  rule  53(a)(l)(ii). 


Gulf  Power  Company  (70-8947) 

Gulf  Power  Company  ("Gulf  Power"), 
500  Bay  front  Parkway,  Pensacola. 
Florida  32501,  an  electric  utility 
subsidiary  of  The  Southern  Company,  a 
registered  holding  compiany,  has  filed  a 
declaration  under  sections  6(a),  7  and 
12(d)  of  the  Act  and  rules  44  and  54 
thereunder. 

As  described  in  more  detail  below. 
Gulf  Power  proposes  to  issue  and  sell 
from  time  to  time,  prior  to  January  1 , 
2004,  short-term  and/or  term  loan  notes 
to  lenders,  commercial  paper  to  or 
through  dealers  and/or  issue  non- 
negotiable  promissory  notes  to  public 
entities  for  their  revenue  anticipation 
notes  in  an  aggregate  principal  amount 
at  any  one  time  outstanding  of  up  to 
$300  million.  Gulf  Power  states  that  any 
proposed  borrowings  may  be,  and  any 
such  borrowings  in  excess  of  the 
maximum  aggregate  principal  amount  of 
unsecured  debt  permitted  under  its 
charter  and  under  the  exemption 
afforded  by  section  6(b)  of  the  Act 
would  be,  secured  by  a  subordinated 
lien  on  certain  assets  of  Gulf  Power. 

Gulf  Power  {M'oposes  to  borrow  from 
certain  banks  or  other  lending 
institutions.  Such  borrowings  will  be 
evidenced  by  notes  to  be  dated  as  of  the 
date  of  such  borrowings  to  mature  in  not 
more  than  10  years  after  the  date  of 
issue,  or  by  "grid"  notes  evidencing  all 
outstanding  borrowings  from  each 
lender  to  be  dated  as  of  the  date  of  the 
initial  borrowing  to  matiu«  not  more 
than  10  years  after  the  date  of  issue. 
Gulf  Power  proposes  that  it  may  provide 
that  any  note  evidencing  such 
borrowings  may  not  be  prepayable,  or 
that  it  may  be  prepaid  with  payment  of 
a  premium  that  is  not  in  excess  of  the 
stated  interest  rate  on  the  borrowing  to 
be  prepaid,  which  premium  in  the  case 
of  a  note  having  a  maturity  of  more  than 
'  one  year  may  thereafter  decline  to  the 
date  of  the  note's  final  maturity. 

Borrowings  will  be  at  the  lender's 
prevailing  rate  offered  to  corporate 
borrowers  of  similar  quality.  Such  rates 
will  not  exceed  the  prime  rate  or  (i)  the 
London  Interbank  O^ered  Rate  plus  up 
to  2%,  (ii)  the  lender's  certificate  of 
deposit  rate  plus  up  to  1  %%  or  (iii)  a 
rate  not  to  exceed  the  prime  rate  plus 
1%  to  be  established  by  bids  obtained 
from  the  lenders  prior  to  a  proposed 
borrowing;  provided,  however,  that  with 
respect  to  borrowings  with  a  maturity  in 
excess  of  one  year,  the  rate  will  not 
exceed  the  yield  for  a  comparable 
maturity  Treasury  note  plus  one 
percent. 

Compensation  for  the  credit  facilities 
may  be  provided  by  fees  of  up  to  Vz  of 
1  %  per  annum  of  the  amount  of  the 


facility.  Compensating  balances  may  be 
used  in  lieu  of  fees  to  compensate 
certain  of  the  lenders. 

Gulf  Power  also  may  make  short-term 
borrowings  in  connection  with  the 
financing  of  certain  pollution  control 
facilities  through  the  issuance  by  public 
entities  of  their  revenue  bond 
anticipation  notes.  Under  an  agreement 
with  the  pubhc  entity.  Gulf  Power 
effectively  would  borrow  the  proceeds 
of  the  sale  of  the  revenue  bond 
anticipation  notes,  having  a  matiirity  of 
not  more  than  one  year  afier  the  date  of 
issue,  for  which  Gulf  Power  may  issue 
a  non-negotiable  promissory  note.  Such 
note  would  provide  for  payments  to  be 
made  at  times  and  in  amoimts  to 
correspond  to  payments  for  the 
principal,  premium,  if  any,  and  interest, 
which  shall  not  exceed  the  prime  rate, 
on  such  revenue  bond  anticipation 
notes,  whenever  and  in  whatever 
manner  the  same  shall  become  due, 
whether  at  stated  maturity,  upon 
redemption  or  declaration  of  otherwise. 
Gulf  Power  requests  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  by  Gulf  Power  of  its  non- 
negotiable  promissory  notes  pending 
completion  of  the  record. 

Gulf  Power  also  proposes  to  issue  and 
sell  commercial  paper  to  or  through 
dealers  from  time  to  time  prior  to 
January  1,  2004.  Such  commercial  paper 
will  be  in  the  form  of  pronussory  notes 
with  varying  maturities  not  to  exceed 
nine  months.  Actual  maturities  will  be 
determined  by  market  conditions,  the 
effective  interest  costs  and  Gulf  Power's 
anticipated  cash  flow,  including  the 
proceeds  of  other  borrowings,  at  the 
time  of  issuance.  The  commercial  paper 
notes  will  be  issued  in  denominations  of 
not  less  than  $50,000  and  will  not  by 
their  terms  be  prepayable  prior  to 
maturity. 

The  commercial  paper  will  be  sold  by 
Gulf  Power  directly  to  or  through  a 
dealer  or  dealers  ("Dealer").  The 
discoimt  rate  (or  the  interest  rate  in  the 
case  of  interest-bearing  notes),  including 
any  commissions,  will  not  be  in  excess 
of  the  discount  rate  per  annum  (or 
equivalent  interest  rate)  prevailing  at  the 
date  of  issuance  for  commercial  paper  of 
comparable  quality  of  the  particular 
maturity  sold  by  issuers  thereof  to 
commercial  paper  dealers.  No 
commission  fee  will  be  payable  in 
connection  with  the  issuance  and  sale  of 
commercial  paper,  except  for  a 
commission  not  to  exceed  Vs  of  1%  per 
annum  payable  to  the  Dealer  in  respect 
of  commercial  paper  sold  through  the 
Dealer  as  principal.  The  Dealer  will 
reoffer  such  commercial  paper  at  a 
discount  rate  of  up  to  Va  of  1%  per 
annum  less  than  the  prevailing  interest 
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rate  to  Gulf  Power  or  at  an  equivalent 
cost  if  sold  on  an  interest-bearing  baus. 

Pursuant  to  order  dated  May  9, 1994 
(HCAR  No.  26049),  Gulf  Power  is 
authorized  to  effect  certain  short-term 
borrowings  prior  to  January  1, 1997.  At 
September  30, 1996,  borrowrings  in  the 
aggregate  principal  amount  of 
approximately  $64.1  million  were 
outstanding  pursuant  to  such 
authorization.  Gulf  proposes  that  the 
authorization  sought  pursuant  to  this 
declaration  would  supersede  and 
replace  authorizations  in  file  number 
70-8397  effective  immediately  upon  the 
date  of  the  Commis^ision's  order 
authorizing  this  declaration. 

The  proceeds  from  the  proposed 
borrowings  will  be  used  by  Gulf  Power 
for  working  capital  purposes,  including 
the  financing  in  part  of  its  construction 
program. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai:g»rat  H.  McForland, 
Deputy  Secretary. 

[FR  Doc.  96-29414  Filed  11-15-96;  8:4S  am) 
■UJNQ  C006  a01»-01-M 


[Ral.  No.  IC-22325:  File  No.  812-10274] 

MerriH  Lynch  Variable  Series  Funds, 
Inc.  et  al. 

November  8, 1996. 

AGENCY:  Seciirities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  Merrill  Lynch  Variable 
Series  Funds,  Inc.  ("Company"),  Merrill 
Lynch  Asset  Management  L.P.,  Merrill 
Lynch  Life  Insurance  Company,  ML  Life 
Insurance  Company  of  New  York, 
Merrill  Lynch  Variable  Life  Separate 
Account,  Merrill  Lynch  Life  Variable 
Life  Separate  Account  U,  Merrill  Lynch 
Life  Variable  Annuity  Separate  Account 
A,  Merrill  Lynch  Life  Variable  Annuity 
Separate  Account  B,  Merrill  L3aich  Life 
Variable  Annuity  Separate  Account,  ML 
of  New  York  Variable  Life  Separate 
Accoimt,  ML  of  New  York  Variable  Life 
Separate  Account  0,  ML  of  New  York 
Variable  Annuity  Separate  Account  A, 
ML  of  New  York  Variable  Annuity 
Separate  Account  B,  and  ML  of  New 
York  Variable  Annuity  Separate 
Account. 

RELEVANT  1940  ACT  SECPONS:  Order 
requested  under  Section  17(b)  of  the 
1940  Act  granting  an  exemption  from 
the  provisions  of  Section  17(a)  of  the 
1940  Act. 


SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  Company's 
Merrill  Lynch  Flexible  Strategy  Fund 
series  to  combine  with  and  into  its 
Merrill  Lynch  Global  Strategy  Focus 
Fimd  series  and  permitting  the 
Company's  Merrill  Lynch  International 
Bond  Fund  series  to  combine  vtrith  and 
into  its  Merrill  Lynch  World  Income 
Focus  Fund  series. 

FIUNQ  DATE:  The  application  was  filed 
on  July  25, 1996,  and  amended  on 
November  6, 1996. 

HEARING  OR  NOTFICATION  OF  HEARINQ:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Commission 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  3, 1996.  and  should 
be  accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested.  Any 
person  may  request  notification  of  a 
hearing  by  writing  to  the  Commission 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington  D.C.  20549.  Ira 
P.  Shapiro,  Esq.,  Merrill  Lynch  Variable 
Series  Fimds,  Inc.,  800  Scudders  Mill 
Road,  Plainsboro,  New  Jersey  08536. 
Edward  Diffin,  Esq.,  Merrill  Lynch 
Insurance  Group,  800  Scudders  Mill 
Road,  Plainsboro,  New  Jersey  08536. 
Leonard  B.  Mackey,  Jr.,  Esq.,  Rogers  & 
Wells,  200  Park  Avenue,  New  York,  NY 
10166. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Patrice  M.  Pitts,  Branch  Chief,  Office 
of  Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  siunmary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  from  the  Public  Reference 
Branch  of  the  Conunission. 

Applicants'  Representations 

1.  The  Company  is  a  Maryland 
corporation  registered  under  the  1940 
Act  as  an  open-end  management 
investment  company. 

2.  The  Company  currently  offers  its 
shares  in  seventeen  separate  series 
("Funds")  to  separate  accounts 
("Separate  Accounts")  of  certain 
insurance  companies  ("Insurance 
Companies"),  including  Merrill  Lynch 
Life  Insurance  Company  ("MLLIC")  and 
ML  Life  Insurance  Company  of  New 


York  ("ML  of  New  York"),  whoUy 
owned  subsidiaries  of  Merrill  Lynch  ft 
Co.,  Inc.  ("Merrill  Lynch"),  to  fund 
benefits  under  variable  annuity 
contracts  and/ or  variable  Ufe  insurance 
contracts  issued  by  such  companies 
("Contracts"). 

3.  The  Separate  Accounts  include 
Merrill  Lynch  Variable  Life  Separate 
Accoimt;  Merrill  Lynch  Life  Variable 
Life  Separate  Accoimt  II;  Merrill  L)mch 
Life  Variable  Annuity  Separate  Account 
A;  Merrill  Lynch  Life  Variable  Aimuity 
Separate  Account  B;  Merrill  Lynch  Life 
Variable  Annuity  Separate  Account;  ML 
of  New  York  Variable  Life  Separate 
Account;  ML  of  New  York  Variable  Life 
Separate  Account  II;  ML  of  New  York 
Variable  Annuity  Separate  Account  A; 
ML  of  New  York  Variable  Annuity 
Separate  Account  B;  and  ML  of  New 
York  Variable  Aimuity  Separate 
Account. 

4.  Merrill  Lynch  Asset  Management 
L.P.  ("Investment  Advisw")  is  the 
investment  adviser  for  each  series  of  the 
Company  and  an  indirect  wholly  owned 
subsidiary  of  Merrill  Lynch. 

5.  Applicants  request  an  exemption 
from  the  provisions  of  Section  1 7(a)  of 
the  1940  Act  to  permit  the  Company's 
Merrill  Lynch  Flexible  Strategy  Fund 
series  ("Flexible  Strategy  Fund")  to  be 
combined  with  and  into  its  Merrill 
Lynch  Global  Strategy  Focus  Fund 
series  (the"Global  Strategy  Focus 
Fund")  and  the  Company's  Merrill 
L)mch  International  Bond  Fund  series 
("International  Bond  Fund")  be 
combined  with  and  into  its  Merrill 
Lynch  World  Income  Focus  Fund  series 
( 'World  Income  Focus  Fund")(the 
"Reorganizations").  MLUC  and  ML  of 
New  York  hold  of  record  in  their  own 
name  more  than  5%  of  the  outstanding 
shares  of  each  of  the  Flexible  Strategy 
Fund  and  the  International  Bond  Fund 
(together,  the  "Transferor  Funds")  and 
the  Global  Strategy  Focus  Fund  and  the 
World  Income  Focus  Fund  (together,  the 
"Acquiring  Funds"). 

6.  Pursuant  to  the  Reorganizations, 
the  Acquiring  Funds  will  acquire  all  of 
the  assets  and  assume  all  of  die 
liabilities  of  the  corresponding 
Transferor  Funds  in  exchange  for  shares 
of  the  Acquiring  Funds  of  the  basis  of 
relative  new  asset  values  at  the  effective 
date  of  the  Reorganizations.  Following 
the  Reorganizations  each  Transferor 
Fund  will  liquidate  and  distribute  the 
shares  of  the  Acquiring  Funds  pro  rata 
to  its  shareholders  of  record. 

7.  Each  Reorganization  is  intended  to 
be  a  "reorganization"  within  the 
meaning  of  Section  368  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").  The  Transferor  Funds  and 
corresponding  Acquiring  Funds  will 
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receive  an  opinion  of  outside  counsel 
substantially  to  the  effect,  among  other 
things,  that  (a)  shareholders  of  each 
Transferor  Fund  will  recognize  no 
income,  gain  or  loss  upon  receipt, 
pursuant  to  the  Reorganizations,  of  the 
corresponding  Acquiring  Fund's  shares: 
(b)  the  Transferor  Funds  will  recognize 
no  income,  gain  or  loss  by  reason  of 
their  Reorganization:  and  (c)  the 
Acquiring  Funds  will  recognize  no 
income,  gain  or  loss  by  reason  of  their 
Reorganization. 

Comparison  of  the  Transferor  Funds  to 
the  Acquiring  Funds  Fund  Assets 

Fund  Assets 

8.  At  March  31,  1996,  the  Flexible 
Strategy  Fund  had  net  assets  of 
approximately  $324,163,771.  while  the 
Global  Strategy  Focus  Fund  had  net 
assets  of  approximately  $554,297,564, 
and  the  International  Bond  Fund  had 
net  assets  of  approximately  S17. 166,252. 
while  the  World  Income  Focus  Fund 
had  net  assets  of  approximately 
$87,923,711.  For  the  three  months 
ended  March  31,  1996.  the  annualized 
ratio  of  total  expenses  to  average  net 
assets  was  0.71%  for  the  shares  of  each 
of  the  Flexible  Strategy  Fund  and  the 
Global  Strategy  Focus  Fund,  and  the 
annualized  ratio  of  total  expenses  to 
average  net  assets  was  0.78%  (before 
expense  reimbursement)  for  the  shares 
of  the  International  Bond  Fund, 
compared  to  0.68%  for  the  shares  of  the 
World  Income  Focus  Fund. 

Fund  Expenses 

9.  The  Company's  Investment 
Advisory  Agreements  require  the 
Investment  Adviser  to  reimburse  each 
Fund  (up  to  the  amount  of  the  advisory 
fee  earned  by  the  Investment  Adviser 
with  respect  to  such  Fund)  if  and  to  the 
extent  that  in  any  Fiscal  year  the 
operating  expenses  of  the  Fund  exceed 
the  most  restrictive  expense  limitation 
then  in  effect  under  any  state  securities 
law  or  the  published  regulations 
thereunder.  At  present  the  most 
restrictive  expense  limitation  requires 
the  Investment  Adviser  to  reimburse 
expenses  which  exceed  2.5%  of  each 
Fund's  first  $30  million  of  average  daily 
net  assets.  2.0%  of  its  average  daily  net 
assets  in  excess  of  $30  million  but  less 
than  $100  million,  and  1.5%  of  its 
average  daily  net  assets  in  excess  of 
$100  million.  Expenses  for  this  purpose 
include  the  Investment  Adviser's  fee  but 
exclude  interest,  taxes,  brokerage  fees 
and  commissions  and  extraordinary 
charges,  such  as  litigation  costs. 

10.  The  Investment  Adviser  and 
Morrill  Lynch  Life  Agency,  Inc. 
("MLLA  ")— the  entity  that  sells  the 


Contracts— entered  into  two 
reimbursement  agreements  (the 
"Reimbursement  Agreements")  that 
provide  that  the  expenses  |>aid  by  each 
Fund  (excluding  interest,  taxes, 
brokerage  fees  and  commissions  and 
extraordinary  charges  such  as  litigation 
costs)  will  be  limited  to  1.25%  of  its 
average  net  assets.  Any  expenses  in 
excess  of  this  percentage  will  be 
reimbursed  to  the  Fund  by  the 
Investment  Advisers  which,  in  turn, 
will  be  reimbursed  by  MLLA.  TTie 
Reimbursement  Agreements  may  be 
amended  or  terminated  by  the  parties 
thereto  upon  prior  written  notice  to  the 
Company. 

11.  The  investment  advisory  fee  for 
each  of  the  Flexible  Strategy  Fund  and 
the  Global  Strategy  Focus  Fund  is 
0.65%  per  annum  of  average  daily  net 
assets.  The  investment  advisory  fee  for 
each  of  the  International  Bond  Fund  and 
the  World  Income  Focus  Fund  is  0.60% 
per  annum  of  average  daily  net  assets. 
Ehjring  the  Company's  financial  year 
ended  December  31. 1995.  the  advisory 
fee  expanse  incurred  by  the  Company 
totalled  $21,376,742  of  which 
$1,941,598  related  to  the  Flexible 
Strategy  Fund  and  $3,348,535  related  to 
the  Global  Strategy  Focus  Fund,  and 
$70,573  related  to  the  International 
Bond  Fund  and  $464,049  related  to  the 
World  Income  Focus  Fund. 

12.  During  the  same  period,  the  total 
operating  expenses  of  the  Transferor 
Funds  and  the  Acquiring  Funds 
(including  the  advisory  fees  paid  by  the 
Investment  Adviser),  were  as  follows: 
$2,128,926  by  Flexible  Strategy  Fund 
(representing  .71%  of  its  average  net 
assets).  $3,719,425  by  Global  Strategy 
Focus  Fund  (representing  .72%  of  its 
average  net  assets),  and  $112,261  by 
International  Bond  Fund  (representing 
.95%  of  its  average  net  assets  prior  to 
complete  reimbursement  by  the 
Investment  Manager)  and  $527,752  by 
World  Income  Focus  Fund  (representing 
.68%  of  its  average  net  assets).  Thus  far 
during  1996.  the  Investment  Adviser  has 
continued  to  waive  all  of  its  fees  and 
reimbursed  all  expenses  of  the 
International  Bond  Fund.  The 
Investment  Adviser  has  no  current 
intention  of  waiving  its  advisory  fee 
payable  by  the  World  Income  Focus 
Fund  or  reimbursing  the  World  Income 
Focus  Fund  for  any  expenses,  other  than 
as  required  under  the  Reimbursement 
Agreements. 

Fund  Investment  Objectives  and  Policies 

13.  The  Flexible  Strategy  Fund  has  an 
investment  objective  of  high  total 
investment  return  consistent  with 
prudent  risk  and  the  Global  Strategy 
Focus  Fund  has  an  investment  objective 


of  high  total  investment  return  by 
investing  primarily  in  a  portfolio  of 
equity  and  fixed  income  securities, 
including  convertible  securities,  of 
United  States  and  foreign  issues.  The 
Flexible  Strategy  Fund  seeks  to  meet  its 
investment  objective  by  investing 
primarily  in  securities  of  U.S.  issuers ' 
whereas  the  Global  Strategy  Focus  Fund 
invests  primarily  in  the  securities  of 
issuers  located  in  the  United  States. 
Canada,  Western  Europe  and  the  Far 
East. 

14.  The  investment  policies  of  the 
Flexible  Strategy  Fund  and  the  Global 
Strategy  Focus  Fund  are  also 
substantially  similar.  Both  Funds  may 
invest  in  a  broad  range  of  securities, 
including  equity  securities  of  domestic 
and  foreign  large-capitalization  and 
small  capitalization  companies, 
convertible  and  non-convertible 
intermediate  and  long-term  debt 
obligations  issued  or  guaranteed  by 
sovereign  and  corporate  issuers,  and 
money  market  obligations.  In  addition, 
both  Funds  may,  at  any  given  time, 
concentrate  their  investments  in  either 
equities  or  debt  securities.  However, 
because  of  its  greater  ability  to  invest  in 
non-U.S.  securities,  the  Global  Strategy 
Focus  Fund,  unlike  the  Flexible  Strategy 
Fund,  may  engage  in  transactions  in 
futures  contracts,  options  on  futures 
contracts,  forward  foreign  exchange 
contracts,  currency  options  and  options 
on  portfolio  securities  and  on  stock 
indexes  for  hedging  purposes  only  and 
not  for  speculation.  "This  ability  to 
engage  in  hedging  transactions  also 
accounts  for  the  variation  in  what  are 
otherwise  substantially  similar 
fundamental  and  non-fundamental 
investment  restrictions. 

15.  The  investment  objective  of  the 
International  Bond  Fund  is  to  seek  a 
high  total  investment  return.  The 
investment  objective  of  the  World 
Income  Focus  Fund  is  to  seek  to  provide 
stockholders  with  high  current  income. 
However,  the  Reorganization  of  the 
International  Bond  Fund  and  the  World 
Income  Focus  Fund  is  contingent  upon 
the  approval  by  shareholders  of  the 
World  Income  Focus  Fund  of  a  proposal 
to  change  the  investment  objective  of 
the  World  Income  Focus  Fund  to  an 
investment  objective  substantially 
similar  to  that  of  the  International  Bond 
Fund. 

16.  In  addition,  the  fundamental  and 
non-fundamental  investment 
restrictions  applicable  to  the  two  Funds 


■  A»  a  maner  of  operating  policy,  the  Flexible 
Strategy  Fund  may  invest  up  to  25%  of  its  net  assets 
in  the  securities  of  non-U.S.  issuers. 
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are  substantially  similar.^  To  the  extent 
there  was  any  variation  in  those 
restrictions,  such  variations  would  be 
eliminated  by  the  adoption  of  proposed 
uniform  investment  restrictions 
submitted  to  stockholders  of  the 
Company's  Funds  (other  than  the 
Merrill  Lynch  Domestic  Money  Market 
Fund  and  the  Merrill  Lynch  Reserve 
Assets  Fund)  at  the  same  time  approval 
of  the  combination  of  the  two  Funds 
was  sought. 

Approval  by  the  Board  and 
Contractowners 

17.  The  Reorganizations  were 
unanimously  approved  by  the  Board  of 
Directors  of  the  Company,  including  the 
disinterested  directors  thereof,  on  July 
10,  1995,  and  were  approved  by  the 
shareholders  of  the  Transferor  Funds  on 
October  11. 1996. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  1940  Act 
provides,  in  pertinent  part,  that  it  is 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  any 
afnhated  person  of  such  person  "(1) 
knowingly  to  sell  any  security  or  other 
property  to  such  registered  company 

•  •  •;  (or)  (2)  knowingly  to  purchase 
from  such  registered  company  *  •  * 
any  security  or  other  property.  *  *  *" 

2.  Section  2(a)(3)  of  the  1940  Act 
defines  the  term  "affiliated  person"  of 
another  person  to  include,  in  pertinent 
part.  "(A)  any  person  directly  or 
indirectly  owning,  controlling,  or   ' 
holding  with  power  to  vote,  5  per 
centum  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(B)  any  person  5  per  centum  or  more  of 
whose  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  by  such 
other  person;  (C)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 


'  For  example,  both  Funds  may  (i)  utilize 
borrowings  for  temporary  emergency  purposes  or  to 
meet  redemption  requests:  (ii)  invest  in  illiquid 
securities,  although  the  World  Income  Focus  Fund 
is  limited  to  investing  no  more  than  10%  of  its  total 
assets  in  such  securities,  whereas  the  International 
Bond  Fund  is  limited  to  15%:  (iii)  the  World 
Income  Focus  Fund  has  a  fundamental  restriction 
that  it  will  not  purchase  or  retain  the  securities  of 
any  issuer,  if  those  individual  officers  and  directors 
of  the  Company,  the  Investment  Adviser  or  any 
subsidiary  thereof  each  owning  benencially  more 
than  '/i  of  1%  of  the  securities  of  such  issuer,  own 
in  the  aggregate  more  than  5%  of  the  securities  of 
such  issuer,  whereas  the  International  Bond  Fund 
has  such  investment  restriction  as  a  non- 
fundamental  investment  restriction  and  refers  only 
to  Merrill  Lynch  Funds  Distributors,  Inc.,  the 
distributor  of  the  shares  of  the  Company,  in  place 
of  "any  subsidiary";  and  (iv)  the  World  Income 
Focus  Fund  is  not  prohibited  from  issuing  senior 
securities  whereas  the  International  Bond  Fund  is 
so  prohibited. 


person;  •  •  •  (and]  (E)  if  such  other 
person  is  an  investment  company,  any 
investment  adviser  thereof.  *  *  *" 

3.  MLLIC  and  ML  of  New  York,  which 
are  under  common  ownership  and 
control  with  the  Investment  Adviser, 
hold  of  record  more  than  5%  of  the 
outstanding  voting  securities  of  the 
Acquiring  Funds.  Because  of  this  5% 
ownership,  each  Acquiring  Fund  might 
be  deemed  an  "affiliated  person"  of 
MLLIC  and  ML  of  New  Yorik  under 
Section  2(a)(3)(B).  Also,  MLLIC  and  ML 
of  New  York  are  "affiliated  persons"  of 
the  Investment  Adviser  under  Section 
2(a)(3)(C)  by  virtue  of  their  common 
ownership  and  control  by  Merrill 
Lynch.  The  Investment  Adviser,  in  turn. 
is  an  "affiliated  person"  of  the 
Transferor  Funds  under  Section 
2(a)(3)(E)  by  virtue  of  its  investment 
advisory  relationship  with  those  Funds. 
Therefore,  each  Acquiring  Fund  might 
be  deemed  "an  affiliated  person  of  an 
affiliated  person"  of  the  corresponding 
Transferor  Fund. 

4.  Rule  17a-8  generally  exempts  from 
the  prohibitions  of  Section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  afiiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied.  For  the  reasons 
noted  above.  Applicants  state  that  the 
proposed  Reorganization  might  not  be 
deemed  exempt  from  the  prohibitions  of 
Section  17(a)  by  reason  of  Rule  17a-8. 

5.  Section  17(b)  of  the  1940  Act 
provides  that,  notwithstanding  Section 
17(a),  any  person  may  file  with  the 
Commission  an  application  for  an  order 
exempting  a  proposed  transaction  from 
one  or  more  provisions  of  that 
subsection  and  that  the  Commission 
shall  grant  such  application  and  issue 
such  order  of  exemption  if  evidence 
establishes  that  "(1)  the  terms  of  the 
prop>osed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  [the 
1940  Act];  and  (3)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  [the  1940  Act]."  The 
Applicants  seek  an  order  under  Section 
17(b)  to  permit  the  Reorganizations  to 
proceed. 

6.  In  this  regard.  Applicants  assert 
that  Transferor  Fund  shareholders  will 
receive  corresponding  Acquiring  Fund 


shares  with  a  total  net  asset  value  equal 
to  that  of  the  Transferor  Fund  shares 
which  they  previously  held.  Applicants 
further  assert  that  the  Board  found,  as 
contenvplated  by  Rule  178-8(a)  under 
the  1940  Act,  that  participation  in  the 
Reorganizations  is  in  the  best  interests 
of  the  Transferor  Funds  and 
corresponding  Acquiring  Funds  and 
that  the  interests  of  existing 
shareholders  of  such  Funds  will  not  be 
diluted  as  a  result  of  the 
Reorganizations.  In  reaching  this 
conclusion,  the  Board  noted  that  the 
Reorganizations  should  not  resuh  in  any 
dilution  of  the  interests  of  the  Contract 
holders  for  whom  the  Separate 
Accounts  hold  shares  of  the  Transferor 
Funds  and  the  corresponding  Acquiring 
Funds  and  should  provide  those 
Contract  holders  with  substantially  the 
same  benefits  as  are  expected  to  be 
realized  by  the  Insurance  Companies 
that  own  the  shares  of  such  Funds 
directly.  The  factors  considered  by  the 
Board  included:  (1)  The  compatibility  of 
the  objectives,  policies  and  restrictions 
of  the  Transferor  Funds  and  the 
corresponding  Acquiring  Funds;  (2) 
future  cost  savings  or  other  advantages 
which  might  be  achieved  by  combining 
the  Transferor  Funds  and  the 
corresponding  Acquiring  Funds;  (3)  the 
tax-free  nature  of  the  proposed 
Reorganizations;  (4)  the  terms  and 
conditions  of  the  Reorganization 
Agreements;  (5)  the  agreement  of  the 
Insurance  Companies,  primarily  MLLIC 
and  ML  of  New  York,  to  bear  a 
substantial  portion  of  the  costs 
associated  with  the  proposed 
Reorganizations;  (6)  that  the  rate  of  the 
advisory  fees  would  remain  constant  for 
Transferor  Funds'  shareholders;  (7)  that 
in  no  event  will  the  holders  of 
Transferor  Funds'  shares  become  subject 
to  a  less  advantageous  expense 
reimbursement  "cap"  as  a  result  of  the 
proposed  combination  of  Funds;  and  (8) 
the  potential  benefits  to  the  Investment 
Adviser  of  the  transactions 
contemplated  by  the  Reorganization 
Agreements. 

7.  Applicants  also  note  that, 
consistent  with  the  requirements  of  Rule 
18f-2  under  the  1940  Act.  the  proposed 
Reorganizations  were  approved  by  a 
majority  of  the  outstanding  voting 
securities  of  each  Transferor  Fund, 
voting  as  a  separate  series,  as  well  as  by 
the  vote  required  under  applicable  state 
law.  Moreover,  the  Reorganizations 
were  the  subject  of  a  registration 
statement  on  Form  N-14. 

Conclusion 

For  the  reasons  and  upon  the  facts  set 
forth  above,  the  terms  of  the  proposed 
Reorganization  transactions,  including 
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the  consideration  to  be  paid  and 
received,  are:  (a)  fair  and  reasooabie  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned:  (b)  consistent 
with  the  policy  of  each  registered 
investment  company  concerned,  as 
recited  in  its  registration  statements  and 
reports  filed  under  the  1040  Act;  and. 
(c)  consistent  with  the  general  purposes 
of  the  1940  Act.  Accordingly, 
Applicants  submit  that  the  terms  of  the 
Reorganizations  meet  the  standards  for 
exemption  from  Section  17(a)  of  the 
1940  Act  as  set  forth  in  Section  17(b) 
thereof. 

For  the  Conunission.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Marram  H.  McFarlmud, 

Deputy  Secretary. 

[PR  Doc.  96-29415  Piled  11-15-96:  8:45  am) 

MLUNQ  COM  t»1ft-01-M 


[HaHiai  No.  34-<a7S37:  FN*  No.  SR-MY8E- 

S•(^R•gulatory  Organizations;  Naw 
York  Stock  Exchange,  Inc.;  Order 
Granting  Accalaratad  Approval  of 
Propoaad  Rule  Changa  Relating  to 
Stock  DIstrlbutlona 

Novembers.  1996. 

On  October  11.  1996,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NYSE-96-29)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").>  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  October  18.  1996.*  No  comment 
l|9tters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

1.  Deacriptlon 

The  proposed  rule  change  will  allow 
listed  companies  engaged  in 
distributions  to  offer  shareholders 
whose  ownership  of  stock  is  directly 
registered  with  them  or  their  transfer 
agents  the  choice  of  receiving  either 
certificates  or  account  statements.  The 
NYSE  is  rescinding  its  policy  which 
required  Usted  companies  to  supply 
stOKck  certificates  to  recordholders  for  all 
distributions,  such  as  stock  splits, 
mergers,  and  spin-offs,  other  than  those 
relating  to  dividend  reinvestment  plans 
("DRIPs")  and  dividend  reinvestment 
stock  purchase  plans  ("DRSPPs ').  The 
NYSE  is  rescinding  the  current  policy 


due  to  the  decreasing  importance  of 
physical  certificates,  the  technological 
enhancements  in  the  automation  of 
stock  ownership  records,  and  a  recent 
rule  fiUng  by  The  Depository  Trust 
Company  ("DTC")  to  implement  an 
electronic  "direct  registration  system" 
("DRS").3 

ORS  will  provide  a  linkage  between 
transfer  agents,  broker-dealers,  and  the 
depositories  and  mil  allow  investors  to 
move  stock  position  from  transfer  agent 
to  broker-dealers  in  coimection  with 
their  sales  of  stock.  As  a  condition  of 
allowing  issuers  to  provide  investors 
with  the  option  of  obtaining  either 
certificates  or  account  statements  for 
distributions  in  addition  to  those 
associated  with  DRIPs  and  DRSPPs. 
NYSE  is  requiring  issuers  to  include 
their  stock  in  a  DRS.  6uch  a  DRS  must 
be  operated  by  a  registered  clearing 
agency  and  must  be  available  for 
exchange-traded  stock. 

II.  DiacuMion 

Section  6(b)(5)  *  of  the  Act  requires 
that  an  exchange  have  rules  that  are 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities. 
The  Commission  beUeves  that  NYSE's 
proposed  rule  change  rescinding  its 
poUcy  will  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities.  By 
rescinding  its  policy,  NYSE  listed 
companies  will  have  the  opportunity  to 
participate  in  DRS,  which  a  joint 
industry  committee  comprised  of 
representatives  from  the  transfer  agent, 
broker-dealer,  and  depository 
communities.  DRS  will  provide 
significant  efficiencies  in  the  processing 
of  securities  and  should  contribute  to 
the  cooperation  and  coordination 
between  the  various  groups  involved  in 
the  clearance  and  settlement  process. 

NYSE  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 


•ISUS.C  78»(b)(I)(198«l 
'Securi(i6»  Exchange  Act  Relaaie  No  37809 
(October  10.  19ee|.  61  FR  54476. 


<  For  a  complete  description  of  DRS,  rater  to 
Securiliea  Exchange  Act  Release  No.  35038 
(December  1,  19«4).  59  FR  63652  (concept  release 
on  s  transfer  agent  operated  book-entry  registration 
system)  and  DTC  Important  Notice  B*  181 1-96 
(October  7.  1996)  and  ImportanI  Notice  Bf  1841- 
96  (October  7,  1996).  which  are  attached  as  Exhibits 
A  and  B  to  Securities  Exchange  Act  Release  No. 
37800  (October  9.  1996).  61  FR  54473. 

MSU.S.C  78f  (1968). 


of  publication  because  accelerated 
approval  will  allow  NYSE  listed  issuers 
to  participate  in  the  DRS  pilot  program 
which  begins  on  November  11. 1996. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  6  of  the  Act  and  the 
rules  and  regulations  thereimder. 

It  is  therefore  ordered,  purauant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-96-29)  be  and  hereby  is 
approved. 

Per  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  96-29441  Piled  11-15-96;  8:45  am) 

■UJNQ  COOC  ••1*-«1-M 


DEPARTMENT  OF  STATE 

[PN2468] 

Intamallonal  Joint  Commisalon; 
Boundary  Watere  Treaty  of  1909;  an 
Invitation  To  Contmant  on  the  1996 
Prograas  Report  of  the  Air  Quality 
Committee  Under  the  Canada-Unltad 
Stataa  Air  Quality  Agreement 

The  International  Joint  Commission 
invites  public  comment  on  progress  by 
the  United  States  and  Cahada  in 
reducing  transboundary  air  pollution 
under  the  1991  Agreement  on  Air 
Quality.  The  Commission  will  provide  a 
synthesis  of  the  comments  to  the  two 
governments  and  the  public  as  directed 
by  the  Agreement. 

The  Governments  of  the  United  States 
and  Canada  signed  an  Agreement  on  Air 
Quality  on  March  13, 1991.  The  purpose 
of  the  Agreement  was  to  establish  a 
practical  and  effective  instrument  to 
address  shared  concerns  on 
transboilndary  air  pollution.  The  1996 
Progress  Report  reviews  acid  rain 
control  programs,  monitoring,  emission 
inventories,  visibiUty  protection, 
scientific  and  technical  cooperation, 
and  includes  the  first  five-year  review  of 
the  Agreement. 

Under  the  terms  of  the  Agreement,  the 
Governments  established  a  bilateral  Air 
Quality  Committee.  This  Committee  is 
responsible  for  reviewing  progress  made 
in  the  implementation  of  the 
Agreement,  preparing  and  submitting 
periodic  progress  reports  to  the 
Governments,  referring  each  progress 


•  17  CFR  20O.3O-3(a)(12)  (1996). 
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report  to  the  IntemationaUoint 
Commission,  and  releasing  those  reports 
to  the  public.  The  1996  Progress  Report 
of  the  Committee  is  now  available  and 
may  be  obtained  from: 

Acid  Rain  Division,  U.S.  Environmental 
Protection  Agency,  Mail  Code:  6204J, 
401  M  Street,  SW..  Washington.  DC 
20460,  Acid  Rain  Hotline:  (202)  233- 
9620 
Environment  Canada.  Enquiry  Centre, 
351  St.  Joseph  Blvd.,  Hull,  Quebec, 
KIA  0H3,  (819)  997-2800. 
The  Executive  Summary  is  available 
on  Environment  Canada's  World  Wide 
Web  site:  http//vvww.ec.gc.ca/pdb/ 
doe.html 

Under  the  Agreement,  the 
Governments  assigned  the  International 
Joint  Commission  the  responsibility  of 
inviting  comments  on  each  progress 
report  of  the  Air  Quality  Committee. 
The  International  Joint  Commission 
invites  comment  on  any  aspect  of  the 

1996  Progress  Report.  Please  send 
comments  in  writing  by  Janiiary  15, 

1997  to  either  address  below,  or  contact 
us  if  you  have  any  questions  about  the 
comment  process. 

International  Joint  Commission,  United 
States  Section,  1250  23rd  Street.  NW., 
Suite  100,  Washington.  DC  20440; 
Telephone:  (202)  736-9000;  Fax:  (202) 
736-9015;  Email:  bevacquafSijc. 
achilles.net 

International  Joint  Commission,  Canada 
Section,  100  Metcalfe  Street,  18th 
Floor.  Ottawa.  ON  KlP  5M1; 
Telephone:  (613)  995-2984;  Fax:  (613) 
993-5583; 
Email:baileyt@i  jc.achilles.net 

Dated:  November  6. 1996. 
James  Chandler, 

Acting  Secretary,  United  States  Section. 
(PR  Doc.  96-29406  Piled  11-15-96;  8:45  am] 

WLUNO  COOe  4710-14-M 

[Public  Notice  No.  2473] 

Advisory  Committee  on  international 
Communications  and  Information 
Policy;  Put>lic  IMeeting 

The  Department  of  State  is  holding 
the  sixth  meeting  of  its  Advisory 
Committee  on  International 
Commimications  and  Information 
Policy.  The  Committee  was  renewed  on 
August  22, 1996,  in  order  to  continue  to 
provide  a  formal  channel  for  regular 
consultation  and  coordination  on  major 
economic,  social  and  legal  issues  and 
problems  in  international 
commimications  and  information 
policy,  especially  as  these  issues  and 
problems  involve  users  of  information 
and  communication  services,  providers 


of  such  services,  tedmology  research 
and  development,  foreign  industrial  and 
regulatory  policy,  the  activities  of 
international  organizations  with  regard 
to  commimications  and  information, 
and  developing  country  interests. 

The  24-person  committee  was 
appointed  by  Ambassador  Vonya  B. 
McCann,  United  States  Coordinator  for 
International  Communications  and 
Information  Policy,  U.S.  Department  of 
State,  and  serves  under  the 
Chairmanship  of  Ed  Black,  President, 
Computer  &  Communications  Industry 
Association. 

The  purpose  of  this  meeting  will  be  to 
hear  reports  from  the  working  groups  on 
various  issues  that  chart  the  hiture 
direction  and  work  plan  of  the 
committee.  The  members  will  look  at 
the  substantive  issues  on  which  the 
committee  should  focus,  as  well  as 
specific  countries  and  regions  of  interest 
to  the  committee. 

The  committee  will  follow  the 
procediu«s  prescribed  by  the  Federal 
Advisory  Committee  Act  (FACA). 
Meetings  will  be  open  to  the  public 
unless  a  determination  is  made  in 
accordance  with  the  FACA  Section 
10(d).  5  U.S.C.  552b(c)(l)  and  (4)  that  a 
meeting  or  a  portion  of  the  meeting 
should  be  closed  to  the  public. 

This  meeting  will  be  held  on 
Thursday,  December  12, 1996.  from  9:30 
a.m.-12:30  p.m.  in  Room  1105  of  the 
Main  Building  of  the  U.S.  IDepartment  of 
State,  located  at  2201  "C"  Street,  N.W.. 
Washington,  D.C.  20520.  While  the 
meeting  is  open  to  the  public, 
admittance  to  the  State  Department 
Building  is  only  by  means  of  a  pre- 
arranged clearance  list.  In  order  to  be 
placed  on  the  pre-clearanc%  list,  please 
provide  your  name,  title,  company, 
social  security  number,  date  of  birth, 
and  citizenship  to  Shirlett  Brewer  at 
(202)  647-5233  or  by  fax  at  (202)  647- 
5957.  All  attendees  must  use  the  "C" 
Street  entrance.  One  of  the  following 
valid  ID'S  will  be  required  for 
admittance:  any  U.S.  driver's  license 
with  photo,  a  passport,  or  a  U.S. 
Government  agency  ID. 

For  further  information,  contact 
Timothy  C.  Finton,  Executive  Secretary 
of  the  committee,  at  (202)  647-5385. 

Dated:  November  12, 1996. 
Timothy  C.  Finton, 

Executive  Secretary,  Advisory  Committee  for 
International  Communications  and 
Information  Policy. 
[FR  Doc.  96-29413  Filed  11-15-96;  8:45  am) 

BiLUNG  COOE  4710-IS-M 


[PuMic  Notice  No.  2472] 

U.S.  State  Department  Advisory 
Commitlee  on  International  Economic 
Policy  of  WorUng  Group  on  Economic 
Sanctions;  Ctosad  Meeting 

The  Department  of  State  annoimces  a 
meeting  of  the  U.S.  State  Department 
Advisory  Committee  on  International 
Economic  PoUcy  Woildng  Croup  on 
Economic  Sanctions  on  Monday, 
December  2, 1996  at  the  U.S. 
Department  of  State,  Washington,  D.C. 
Pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act  (FACA)  and  5 
U.S.C.  552b(c)(l).  5  U.S.C  552b(c)(4), 
and  5  U.S.C.  552b(c)(9)(B),  it  has  been 
determined  the  meeting  vnll  be  closed 
to  the  public.  Matters  relative  to 
classified  national  security  information 
as  well  as  privileged  commercial 
information  will  be  discussed. 

For  more  information  contact  Joaime 
Balzano,  Working  Group  on  Economic 
Sanctions,  Department  of  State, 
Washington,  DC  20522-1003,  phone: 
202-647-1498. 

Dated:  Noveml)er  8, 1996. 
Alan  P.  Larson, 

Assistant  Secretary  for  Economic  and 

Business  Affairs. 

(FR  Doc.  96-29396  Piled  11-15-96;  8:45  am) 

BILUNO  CODE  4n»-07-M 

IPubllC  Notlca  No.  24671 

Notice  of  Briefing 

The  Department  of  State  annoiuioes 
the  third  1996  briefing  on  U.S.  foreign 
policy  economic  sanctions  programs  to 
be  held  on  Tuesday,  December  17,  1996, 
from  2:00  p.m.  until  3:30  p.m..  in  the 
State  Department  Loy  Henderson 
Auditorium,  2201  C  Street  NW, 
Washington,  D.C. 

This  briefing  is  a  follow-on  session  to 
the  March  and  July  foreign  poUcy 
economic  sanctions  briefings  hosted  by 
Under  Secretary  for  Economic,  Business 
and  Agricultural  Affairs  Joan  Spero  and 
Deputy  Assistant  Secretary  for  Energy 
Sanctions  and  Commodities  Bill 
Ramsey.  As  in  the  earlier  briefings, 
Ambassador  Ramsay  will  present  an 
overview  of  the  sanctions  regimes 
overseen  by  the  State  Department's 
Bureau  of  Economic  and  Business 
Affairs  and  State  Department  desk 
officers  will  be  on  hand  to  discuss 
country-specific  sanctions  issues 
following  Ambassador  Ramsay's 
briefing. 

Please  Note:  Persons  intending  to  attend 
the  December  17  briefing  mast  announce  this 
not  later  than  48  hours  before  the  briefing, 
and  preferably  further  in  advance,  to  the 
Department  of  State,  by  sending  a  fax  to  202- 
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647-3953  (Office  of  the  Coordinator  for 
Business  Affairs).  The  announcement  muat 
include  name,  affiliation.  Social  S«curity  or 
passport  number  and  date  of  birth.  The  above 
includes  government  and  non-government 
attendees.  One  of  the  following  valid  photo 
IDs  will  be  required  for  admittance:  U.S. 
driver's  license  with  pictuiv,  paaiport.  U.S. 
government  ID  (company  ID's  are  no  longer 
accepted  by  Diplomatic  S«curity).  Enter  torn 
the  C  Street  Main  Lobby 

Dated:  November  7.  1996. 
OnYki  A.  Ruth. 

Senior  Coordinator  for  Business  Affairs. 
(FR  Doc.  96-29407  Piled  11-15-96;  8:45  am) 
MUMa  COM  471*-«7-M 


[Pubic  Nolle*  2474] 

Bureau  of  Conaular  Affairs; 
RagiaMrtfon  for  tha  DIvaralty 
Immigrant  (DV-OS)  Vlaa  Program 

ACTION:  Notice  of  registration  period  and 
requirements  for  the  fourth  year  of  the 
Diversity  Immigrant  Visa  Program. 

This  public  notice  provides 
information  on  the  procedures  for 
obtaining  an  opportunity  to  apply  for 
one  of  the  S5,CK)0  immigrant  visas  to  be 
made  available  in  the  DV  category 
during  Fiscal  Year  1998.  This  notice  is 
issued  pursuant  to  22  CFR  42.33,  which 
implements  sections  201(a)(3).  201(e). 
203(c)  and  204(a)(  1  )(C)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1151(a)(3).  1153(c).  and 
1154(a)(1)(G).  Readers  should  note  that 
the  Department  published  amendments 
to  its  regulations  at  22  CFR  42.33  in  the 
Federal  Register  on  January  22.  1996. 
[61  FR  1523.1 

InfonnatioD  on  the  Entry  Procadurea 
for  the  53,000  Immigraat  Visas  To  Be 
Made  Available  in  the  DV  Category 
Daring  Fiscal  Year  1008 

Sections  201(a)(3).  201(e).  203(c)  and 
204(a)(1)(G)  of  the  Immigration  and 
Nationality  Act,  taken  together 
established,  effective  for  Fiscal  Year 
1995  and  thereafter,  an  annual 
numerical  limitation  of  55.000  diversity 
immigrant  visas  to  be  made  available  to 
persons  from  countries  that  have  had 
low  rates  of  immigration  to  the  United 
States.  The  DV-98  registration  mail-in 
period  will  last  30  days  and  will  be  held 
from  noon  on  February  3.  1997  through 
noon  on  March  5,  1997.  This  will  give 
those  eligible,  both  in  the  United  States 
and  overseas,  ample  time  to  mail  in  an 
entry. 

How  Are  the  Visas  Being  Apportioned? 
The  visas  will  be  apportioned  among 
six  geographic  regions.  A  greater 
number  of  visas  will  go  to  those  regions 
that  have  had  lower  immigration  rates 


as  determined  pursuant  to  INA  203(c). 
There  is,  however,  a  limit  of  seven 
percent  (or  3,850)  on  the  use  of  visas  by 
natives  of  any  one  foreign  state.  The 
regions,  along  with  their  Fiscal  Year 
1998  allotments  are: 

Africa:  (21.179)  Includes  all  countries 
on  the  continent  of  Africa  and  adjacent 
islands. 

Asia:  (7,280)  Includes  all  countries 
except  China,  both  mainland  and 
Taiwan  bom.  India.  Philippines,  South 
Korea,  and  Vietnam:  (Hong  Kong  is 
eligible). 

Europe:  (23.213)  Includes  all 
countries  except  Great  Britain  (United 
Kingdom)  and  its  dependent  territories 
and  Poland:  (Northern  Ireland  is 
eligible). 

North  America:  (8)  The  Bahamas  is 
the  only  eligible  country  this  year, 
(Canada  is  not  eligible  for  this  year's 
lottery.) 

Oceania:  (844)  Includes  Australia, 
New  Zealand.  Papua  New  Guinea,  and 
all  countries  and  islands  in  the  South 
Pacific. 

South  America.  Central  America,  and 
the  Caribbean:  (2.476)  Includes  all 
countries  except  Colombia.  Dominican 
Republic.  El  Salvador,  Jamaica,  and 
Mexico. 

Who  Is  Eligible? 

"High  admission"  countries  are  not 
eligible  for  the  program.  "High 
admission"  countries  are  defined  as 
those  from  which  the  United  States  has 
received  more  than  50,000  immigrants 
during  the  last  five  fiscal  years  for 
which  data  is  available  in  the  immediate 
relative,  or  family  or  employment 
preference  categories.  See  INA 
203(c)(1)(A).  Each  year  the  Immigration 
and  Naturalization  Services  adds  the 
family  and  employment  immigrant 
admission  figures  for  the  previous  five 
fiscal  years  to  identify  the  countries  that 
must  be  excluded  from  the  annual 
diversity  lottery.  For  1998,  "high 
admission"  and  therefore  ineligible 
countries  are:  China  (mainland  and 
Taiwan),  India,  The  Philippines, 
Vietnam.  South  Korea.  Poland.  United 
Kingdom  and  dependent  territories 
(except  see  below),  Canada,  Mexico, 
Jamaica,  El  Salvador.  Colombia,  and  The 
Dominican  Republic. 

Natives  of  Hong  Kong  and  Northern 
Ireland  are  eligible  to  apply  for  this 
year's  lottery. 

What  Are  the  Requirements? 

In  addition  to  being  bom  in  a 
qualifying  country,  applicants  must 
either  (1)  have  a  high  school  education 
or  its  equivalent  or  (2)  within  the  past 
five  years,  have  two  years  of  work 
experience  in  an  occupation  that 


requires  at  least  two  years  of  training  or 
ej^rience.  See  INA  203(c)(2). 

There  is  no  fee  or  special  petition 
form  that  must  be  completed  to  enter. 
The  entry  must  be  typed  or  clearly 
printed  in  the  English  alphabet  on  a 
sheet  of  plain  paper  and  must  include 
the  following: 

1.  Applicant's  Full  Name 

Last  Name  (Surname/Family  Name), 

First  Name  and  Middle  Name 
(Underline  Last  Name/Sumame/Family 
Name) 
Example:  Public,  George  Quincy 

2.  Applicant's  Date  and  Place  of  Birth 

Date  of  birth:  Day,  Month,  Year 
Example:  15  November  1961 
Place  of  birth:  Qty/Town,  District/ 

County/Province,  Country 
Example:  Munich,  Bavaria,  Germany 

Please  use  the  current  name  of  the 
coimtry  (e.g.  Kazakstan,  Russia,  Croatia. 
Slovakia,  Eritrea,  etc.),  if  different  from 
the  name  in  use  at  the  time  of  birth. 

3.  Name,  Date  and  Place  of  Birth  of 
Applicant's  Spouse  and  Minor  Children, 
if  Any 

The  spouse  and  child(ren)  of  an 
applicant  who  is  registered  for  DV-Q8 
status  are  automatiailly  entitled  to  the 
same  status.  To  obtain  a  visa  on  the 
basis  of  this  derivative  status,  a  child 
must  be  under  21  years  of  age  and 
unmarried. 

Note:  DO  NOT  list  paranU  as  they  are  not 
entitled  to  derivative  status. 

4.  Applicant's  Mailing  Address,  and 
Phone  Number,  if  Possible 

The  mailing  address  must  be  clear 
and  complete,  since  it  will  be  to  that 
address  that  the  notification  letter  for 
the  persons  who  are  registered  will  be 
sent.  A  telephone  number  is  optional. 

5.  Applicant's  Native  Country  if 
Different  From  Country  of  Birth 

6.  A  Recent  V/2  Inch  by  V/2  Inch 
Photograph  of  the  Principal  Applicant 

The  appUcant's  name  must  be  printed 
across  the  back  of  the  photograph.  (The 
photograph  should  be  taped  to  the 
application  with  clear  tape,  not  attached 
by  staples  or  paper  clips  which  can  jam 
the  mail  processing  equipment.) 

7.  Principal  Applicant's  Signature  Is 
Required  on  the  Entry 

The  applicant  must  sign  the  entry 
using  his  or  her  normal  signature, 
regardless  of  whether  the  entry  is 
prepared  and  submitted  hy  the 
applicant  or  someone  else.    ■ 
(Only  the  principal  applicant,  not  the 
spouse  and  children,  needs  to  submit  a 
signature  and  photograph.) 
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This  information  must  be  sent  by 
regular  mail  or  air  mail  to  one  of  six 
postal  addresses  in  Portsmouth,  New 
Hampshire.  Applicants  must  use  the 
correct  postal  zip  code  designated  for 
their  native  region  (see  addresses 
below).  Entries  must  be  mailed  in  a 
regular  letter  or  business-size  envelope 
with  the  applicant's  native  country,  full 
name,  and  complete  mailing  address 
typed  or  clearly  printed  in  the  English 
alphabet  in  the  upper  left-hand  comer 
of  the  envelope.  Postcards  are  not 
acceptable. 

Only  one  entry  for  each  applicant  may 
be  submitted  during  the  registration 
period.  Duplicate  or  multiple  entries 
will  disqualify  individuals  from 
registration  for  this  program.  See  INA 
204(a)(lK6)(i).  Entries  received  before  or 
after  the  specified  registration  dates 
regardless  of  when  they  are  postmarked 
and  entries  sent  to  an  address  other  than 
one  of  those  indicated  below  are  void. 
All  mail  received  during  the  registration 
period  will  be  individually  numbered 
and  entries  will  be  selected  at  random 
by  computer  regardless  of  time  of 
receipt  during  the  mail-in  period. 
Selected  entries  will  be  registered  and 
then  notified  as  specified  below. 

Where  Should  Entries  Be  Sent? 

Note  Carefully  the  Importance  of 
Using  the  Correct  Postal  ZIP  Code  for 
Each  Region. 
Asia:  DV-98  Program,  National  Visa 

Center,  Portsmouth,  NH  00210,  USA 
South  America,  Central  America,  and 

the  Caribbean:  DV-98  Program, 

National  Visa  Center,  Portsmouth,  NH 

00211,  USA 
Europe:  DV-98  Program,  National  Visa 

Center.  Portsmouth,  NH  00212,  USA 
Africa:  DV-98  Program,  National  Visa 

Center,  Portsmouth,  NH  00213,  USA 
Oceania:  DV-98  Program,  National  Visa 

Center.  Portsmouth,  NH  00214,  USA 
North  America:  DV-97  Program, 

National  Visa  Center,  Portsmouth,  NH 

00215,  USA 

Is  It  Necessary  To  Use  An  Outside 
Attorney  or  Consultant? 

The  decision  to  hire  an  attorney  or 
consultant  is  entirely  up  to  the 
applicant.  Procedures  for  entering  the 
EHversity  Lottery  can  be  completed 
without  assistance  following  these 
simple  instructions.  Howeyer,  if 
applicants  prefer  to  use  outside 
assistance,  that  is  their  choice.  There  are 
many  legitimate  attorneys  and 
immigration  consultants  assisting 
applicants  for  reasonable  fees,  or  in 
some  cases  for  free.  Unfortxmately,  there 
are  other  persons  who  are  charging 
exorbitant  rates  and  making  unrealistic 
claims.  The  selection  of  winners  is 


made  at  random  and  no  outside  service 
can  improve  an  applicant's  chances  of 
being  diosen  or  guarantee  that  an  entry 
will  win.  Any  service  that  claims  it  can 
improve  an  applicant's  odds  is 
promising  something  it  cannot  deliver. 

Persons  who  think  they  have  been 
cheated  by  a  U.S.  company  or 
consultant  in  connection  with  the 
Diversity  Visa  Lottery  may  wish  to 
contact  their  local  consumer  affairs 
office  or  the  National  Fraud  Information 
Center  at  1-800-876-7060  or  1-202- 
835-0159.  The  U.S,  Department  of  State 
has  no  authority  to  investigate 
complaints  against  businesses  in  the 
United  States, 

How  Will  Winners  Be  Notified? 

Only  successful  entrants  will  be 
notified.  They  will  be  notified  by  mail 
at  the  address  listed  on  their  entiy 
during  the  summer  of  1997.  Winners 
will  also  be  sent  instructions  on  how  to 
apply  for  an  immigrant  visa,  including 
information  on  a  new  requirement  for  a 
special  DV  case  processing  fee. 
Successful  entrants  must  complete  the 
immigrant  visa  application  process  and 
meet  all  eligibility  requirements  imder 
U.S.  law  to  be  issued  a  visa. 

Being  selected  as  a  winner  in  the  DV 
Lottery  does  not  automatically 
guarantee  being  issued  a  visa  even  if  the 
applicant  is  qualified,  because  the 
number  of  entries  selected  and 
registered  is  greater  than  the  niunber  of 
immigrant  visas  available.  Those 
selected  will,  therefore,  need  to 
complete  and  file  their  immigrant  visa 
applications  quickly.  Once  all  55,000 
visas  have  been  issued,  the  DV  Program 
for  Fiscal  Year  1998  will  end. 

Where  To  Obtain  Instructions  on 
Entering  the  DV  Lottery? 

The  above  Information  on  entering  the 
DV-98  program  is  also  available  24 
hours  a  day  to  persons  within  the 
United  States  by  calling  the  Department 
of  State's  Visa  Lottery  Information 
Center  at  1-900-884-8840  at  a  flat  rate 
of  $5.10  per  call.  Callers  will  first  hear 
some  basic  information  about  the  DV 
Lottery  and  will  be  requested  to  provide 
their  name  and  address  so  that  printed 
instructions  can  be  mailed  to  them. 
Applicants  overseas  may  continue  to 
contact  the  nearest  U.S.  embassy  or 
consulate  for  instructions  on  the  DV 
Lottery. 

Dated:  November  12, 1996. 
Maiy  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  96-29403  Filed  11-15-96;  8:45  am] 

BILUNGCOOE  47KMM-P 


TENNESSEE  VALLEY  AUTHORrTY 

Sunshine  Act  Meeting 

AGENCY  HOLOMO  THE  MEETVia:  Tennessee 
Valley  Authority  (Meeting  No.  1490). 

THE  AND  DATE:  10  a.m.  (CST).  November 
20, 1996. 

PLACE:  TVA  Environmental  Research 
Center  Auditorium,  Muscle  Shoals, 
Alabama. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  October  16, 1996. 

Discussion  Item 

Environmental  Research  Center 

New  Business 

A — Budget  and  Financing 

Al.  Adoption  of  Tennessee  Valley 
Authority  Financial  Statements  for 
Fiscal  Year  1996. 

A2.  Retention  of  Net  Power  I*roceeds 
and  Nonpower  Proceeds  and  Payments 
to  the  U.S.  Treasury  in  March  1997, 
pursuant  to  Section  26  of  the  TVA  Act. 

C — ^Energy 

Cl.  Extension  of  Contract  No.  TV- 
94218V  through  September  30,  1999, 
with  Team  Associates,  Inc.  The 
supplement  will  add  $2.4  milUon  to  the 
contract. 

C2.  Approval  for  Fossil  and  Hydro  to 
enter  into  a  3-year  contract  with 
McDaniel  Fire  Systems  for  systemwide 
fire-protection  upgrades  at  "TVA's  fossil, 
hydroelectric,  and  combustion  turbine 
facilities.  The  contract  is  not  to  exceed 
$30  million. 

C3.  Two-year  contract  with  Piping 
and  Equipment  Company  (with 
provisions  for  up  to  three  extension 
periods  of  one  year  each)  to  provide 
pipe  and  fittings  for  TVA  fossil,  hydro, 
and  nuclear  plants.  The  contract  is  not 
to  exceed  $25  million. 

E — Real  Prop>erty  Transactions 

El.  Sale  of  noncommercial, 
nonexclusive  permanent  easement 
affecting  0.09  acre  of  land  on  Tellico 
Lake  in  Loudon  County,  Tennessee,  to 
Vernon  }.  Lowe  for  construction  and 
maintenance  of  recreational  water-use 
facilities  (Tract  No.  XTELR-185RE). 

E2.  Sale  of  a  permanent  easement 
affecting  0.3  acre  of  land  on  Nickajack 
Lake  in  Marion  Coimty,  Tennessee,  to 
Doyle  Morrison  for  a  road  and  utilities 
right-of-way  (Tract  No.  XNJR-22H). 

F — Unclassified 

Fl.  Filing  of  condemnation  case. 
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Information  items 

1 .  Approval  for  the  Chief 
Administrative  OfBcer  to  enter  into 
indefinite  quantity  term  contracts  with 
BTC.  Inc..  CDI  Information  Services, 
and  National  Systems  and  Research 
Company  for  information  technology 
and  professional  and  technical  support 
services. 

2.  Approval  for  the  Chief 
Administrative  Officer  to  enter  into 
indefinite  quantity  term  contracts  with 
BTG,  Inc..  Tennessee  Computer 
Specialties,  Inc.,  and  Computer 
Resource  Systems  to  provide  computer 
desktop  systems. 

3.  Approval  of  an  agreement  with 
Venture  Alliance  Capital  Fund.  LLC,  to 
purchase  membership  shares  in  Venture 
Alliance  Capital  Fund,  LLC.  a  board- 
managed,  limited  liability  company 
which  invests  in  companies  in  the 
Tennessee  Valley  region.  The  purpose  of 
this  agreement  is  to  promote  economic 
development,  increase  power  demand, 
and  create  jobs  in  the  Tennessee  Valley 
region. 

4.  Approval  of  an  agreement  to  make 
a  loan  to  and  purchase  membership 
shares  in  Workplace  Wellness,  LLC 
(WW),  to  help  promote  economic 
development  in  the  Tennessee  Valley 
region.  WW  is  a  member-managed, 
limited  liability  compmny  developed  by 
Alliance,  LLC.  WW  operates  a  mobile 
lab  to  perform  onsite  drug  testing  of 
employees  and  applicants  and  provides 
drug  testing  services  for  TVA  Nuclear. 

5.  Approval  of  the  1997  power  system 
operating  and  capital  budgets. 

6.  Abandonment  of  easement  rights 
affecting  approximately  2.1  acres  of  land 
on  the  Ocoee  No.  1  Chickamauga  Dam 
Transmission  Line  (Tract  No.  OR- 
134A). 

7.  Approval  for  the  Chief 
Administrative  Officer  to  enter  into  an 
indefinite  quantity  term  contract  with 
Coleman  Research  Corporation  for  an 
electronic  document  management 
system. 

8.  Filing  of  a  condemnation  case. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000. 
iCnoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office (202) 898-2999. 

Dated:  November  13.  1996. 
Edward  S.  Christedbury. 

General  Counsel  and  Secretary 

IFR  Doc.  96-29524  Filed  11-14-96;  9:43  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Repons,  Forme  and  Recordkeeping 
Requlfementa;  Agency  hnformatlon 
CoHecHon  Actlvtty  Under  0MB  Review 

AQfNCY:  Departmant  of  Transportation 

(DOT). 

ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  ReducUon  Act  (44  U.S.C. 
3501  et  saq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  of  a  new 
collection,  reinstatement,  with  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired.  The  ICRs 
describes  the  nature  of  the  information 
collection  and  its  expected  burden.  The 
Federal  Ragiatar  Notice  soliciting 
comments  on  collection  of  information 
2127-new  was  published  on  ]uly  1. 1996 
(FR  61,  page  33891)  and  the  Federal 
Ragiatar  Notice  soliciting  comments  on 
collection  of  information  2127-0021 
was  published  on  July  12,  1996  [FR  61. 
page  36778). 

DATES:  Comments  must  be  submitted  on 
or  before  December  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Kosek.  (202)  366-2590.  and 
refer  to  the  OMB  Control  Number. 
SUPPLEMENTARY  MFORMATKM:  National 
Highway  Traffic  Safety  Administration 
(NHTSA) 

Title:  Highway  Crash  Data  Collection 
for  Evaluation  of  Conspicuity  Marking 
on  Heavy  Truck  Trailers. 

Type  of  Request:  New  Collection. 

OMB  Control  Number:  2127-new. 

Form  Number:  N/A. 

Affected  Public:  State  and  local 
governments. 

Abstract:  Under  Executive  Order 
12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735),  NHTSA  is 
required  to  conduct  periodic 
evaluations  to  assess  the  effectiveness  of 
the  vehicle  safety  standards  it  has 
promulgated.  These  studies  estimate  the 
actual  safety  benefits  achieved  by  the 
standards  and  provide  a  ba^is  for 
assessing  whether  the  standards  are 
functioning  as  intended.  Typically,  the 
evaluation  studies  consist  of  the 
analyses  of  highway  crash  data  which 
compare  the  experience  of  vehicles 
equipped  with  a  given  standard  with  the 
experience  of  vehicles  not  equipped 
with  the  standard.  In  addition  to  all 
trailers  manufactured  since  December 
1993,  which  are  required  to  have 
conspicuity  marking,  some  companies 
have  also  equipped  their  older  trailers 


with  the  material.  Trailers  equipped 
prior  to  December  1993  sometimes  used 
colon  and  patterns  which  differ  from 
those  specified  in  the  standard.  A  data 
collection  effort  is  planned  to  provide 
crash  Information  tar  the  purpose  of 
evaluating  the  safety  effects  of  the 
conspicuity  requirement  under  FMVSS 
No.  108.  NHTSA  will  analyze  the  data  to 
estimate  the  safety  benefits,  in  terms  of 
crashes,  injuries,  and  fatalities  avoided 
that  can  be  attributed  to  the 
requirement. 

Annual  Estimated  Burden:  The  total 
estimated  annual  burden  is  2.666  hours: 

Title:  National  Accident  Sampling 
System  (NASS). 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

OMB  Control  Number:  2127-0021. 

Form  Numbers:  HS-433A,  HS-^33B, 
HS-435H.  HS-435I.  and  HS-435F. 

Affected  Public:  Participation  is 
voluntary  for  all  respondents.  NHTSA 
contractor  employers  begin  by  going  to 
the  police  to  get  copies  of  accident 
reports.  They  select  certain  accidents, 
usually  the  more  serious,  to  investigate. 
They  interview  occupants  and 
witnesses,  acquire  medical  records,  and 
inspect  the  crash  scene  and  vehicles. 
Data  is  coded  on  standard  forms  and 
entered  into  a  computerized  database. 

Abstract:  NASS  investigates  high 
severity  crashes.  Once  a  crash  has  been 
selected  for  investigation,  several 
activities  are  initiated  by  the  NASS 
Crashworthiness  Data  System  (CDS) 
team.  Researchers  locate,  visit,  measure, 
and  photograph  the  crash  scene;  locate, 
inspect,  and  photograph  all  involved 
vehicles;  conduct  a  telephone  or 
perscmal  interview  vnth  each  involved 
person  or  surrogate;  and  obtain  and 
record  injury  information  from  hospitals 
or  emergency  rooms  for  all  injured 
victims.  During  each  activity  the 
researchers  record  information  on  the 
NASS  vehicle,  and  occupant/  pedestrian 
forms  as  appropriate. 

Need  for  the  Information  and 
Proposed  Use:  NASS  CDS  data  are  used 
to  describe  and  analyze  circimistances, 
mechanisms,  and  consequences  of  High 
severity  motor  vehicle  crashes  in  the 
United  States.  These  descriptions  and 
analyses  in  turn  will  help  to  describe 
the  magnitude  of  vehicle  damage  and 
injury  severity  as  related  to  traffic  safety 
problems.  It  will  give  motor  vehicle 
researchers  an  opportunity  to  specify 
areas  in  which  improvements  may  he 
possible,  design  countermeasure 
programs,  and  evaluate  the  effects  of 
existing  and  proposed  safety  measures. 
Users  include  virtually  every  program 
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area  in  NHTSA.  other  federal  agencies 
such  as  the  Federal  Highway 
Administration,  state  and  local 
governments,  domestic  and  foreign 
motor  vehicle  manufacturers,  insurance 
and  consimier  organizations,  safety 
research  organizations,  universities, 
foreign  government  agencies,  and 
individual  citizens. 

Annual  Estimated  Burden:  The  total 
estimated  annual  burden  is  5,807  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  Attention  OST 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  November 
13, 1996. 
Phillip  A.  Leach. 

Clearance  Offlcer,  United  States  Department 
of  Transportation. 

(FR  Doc.  96-29484  Filed  11-15-96;  8:45  am) 
wuam  COM  4ei»-ti-p 


Aviation  Proceedings;  Agreements 
Hied  During  the  Week  Ending  11/8/96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-96-1923 
Date  filed:  November  4, 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  MEX-^UR  0006  dated  October 
25. 1996;  Mexico-Europe  Resos  rl- 
26 
Minutes— PTCl  2  MEX-^UR  0007 

dated  November  1. 1996 
Tables— PTC12  MEX-EUR  Fares  0001 

dated  October  25, 1996 
Intended  effective  date:  April  1. 1997 

Docket  Number:  OST-96-1924 
Date  filed:  November  4, 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTCl  2  SATL-EUR  0006  dated 


November  1. 1996 
S.  Atlantic-Europe  Expedited  Resoe 

002a  &  015v 
Intended  effective  date:  Daoember  1. 
1996 
Docket  Number  aST-96-1925 
Date  filed:  November  4. 1996 
Parties:  Members  of  the  International 

Air  Transport  Assodatioo 
Subject: 
CAC/Reso/185  dated  October  7. 1996 
Mail  Vote  A093 — ^Alternative 
Financial  Arrangements  for  U.1C 
Agents 
Intended  effective  date:  December  1, 
1996 
Docket  Number:  OST-96-1930 
Date  filed:  November  6. 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC123  0003  dated  October  8, 1996 

rl-20 
North  Atlantic  Resolutions 
Minutes— PTCl  23  0008  dated 

November  5. 1996 
Tables— PTCl  23  Fares  0001  dated 

October  25, 1996 
Intended  effective  date:  March  1, 1997 

Docket  Number:  OST-96-1931 
Date  filed:  November  6, 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC123  0004  dated  October  8, 1996 

rl-€ 
PTC123  0005  dated  October  8, 1996 

r7-19 
Mid/South  Atlantic  Resolutions 
Tables-^>TC123  Fares  0002  dated 
October  25, 1996;  PTC123  Fares 
0003  dated  October  25, 1996 
Intended  effiective  date:  March  1, 1997 
Docket  Number:  OST-96-1932 
Date  filed:  November  6, 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC23  EUR-JK  0003  dated  November 

5, 1996  rl-7 
PTC23  EUR-JK  0004  dated  November 

5, 1996  r-8 
Europe-Japan/Korea  Expedited  Resos 
Intended  effiective  date:  December  15/ 
January  1, 1997 

Docket  Number:  OST-96-1935 
Date  filed:  November  8, 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

COM?  Telex  Mail  Vote  835 

Cargo— Special  Amending  Reso  OlOcc 

EC  Member  States 

Intended  effective  date:  July  1, 1997 
Docket  Number:  OST-96-1936 
Date  filed:  November  8, 1996 
Parties:  Members  of  the  International 

Air  Transport  Association 


Subject: 
TC31  Telex  Mail  Vote  834 
Fares  from  Cook  Islands/New  Zealand 
to  Canada/US/Mexioo/Caribbean 
rl-3,  r-1— 070w,  r-2— 073mm,  i^ 
3— 073q 
Intended  effective  date:  January  1, 
1997 
PaakMB  V.  TwiBB, 

Chief,  Documentary  Services  Division. 
(FR  Doc  96-29426  Filed  11-1 S-96:  8:4S  am] 
I  CODE  4t1S-«-# 


Notice  of  Applications  for  Certificates 
of  PvtAic  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  FHed 
Under  Subpart  Q  During  the  Week 
Ending  Novemtier  8, 1996 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-95-676 
Date  filed:  November  4, 1996 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  2, 1996 
Description:  Application  of  Falcon  Air 
Express.  Inc.  pursuant  to  14  C  J'.R. 
Section  302.4  and  Subpart  Q  of  the 
Regulations,  for  an  amendment  of  its 
certificate  of  public  convenience  and 
necessity  to  the  extent  necessary  to 
lift  the  current  one  (1)  aircraft 
limitation  for  domestic  and 
international  charter  and  sub-service 
transportation. 
(Exhibit  FAE-2,  page  1-8,  profit  and 
loss  statement  are  Confidential) 
Docket  Number:  OST-95-677 
Date  filed:  November  4. 1996 
Due  tkOe  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  2. 1996 
Description:  Application  of  Falcon  Air 
Express.  Inc.  pursuant  to  14  C.F.R. 
Section  302.4  and  Subpart  Q  of  the 
Regulations,  for  an  amendment  of  its 
certificate  of  public  convenience  and 
necessity  to  the  extent  necessary  to 
lift  the  current  one  (1)  aircraft 
limitation  for  domestic  and 
international  charter  and  sub-service 
transportation. 
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(Exhibit  FAE^-2.  page  1-8.  profit  and 
loss  statement  are  Confidential) 
Docket  Number  OST-96-1926 
Date  filed:  November  4,  1996 
Due  tkite  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope  December  2.  1996 
Description:  Application  of  Accessair 
Holdings.  Inc.,  pursuant  to  49  U.S.C. 
Section  4 1 102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  interstate  and  overseas 
scheduled  air  transportation  of 
persons,  property  and  mail:  Between 
any  point  in  any  state  in  the  United 
States  or  the  District  of  Columbia,  or 
any  territory  or  possession  of  the 
United  States,  and  any  other  point  in 
any  state  of  the  United  States  or  the 
District  of  Columbia,  or  any  territory 
or  possession  of  the  United  States. 
Docket  Number  OST-96-1929 
Date  filed:  November  6,  1996 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  4,  1996 
Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C. 
Sections  41102  and  41108  and 
Subpart  Q  of  the  Regulations,  applies 
for  renewal  of  its  certificate  of  public 
convenience  and  necessity  for  Route 
562,  segment  6,  issued  by  Order  92- 
5-16,  authorizing  [)elta  to  engage  in 
foreign  air  transportation  of  persons, 
property  and  mail  between  the 
terminal  points  New  York,  N.Y./ 
Newark,  N.J. — Mexico  City,  Mexico. 
Delta's  certificate  for  Route  562, 
segment  6  expires  on  May  8,  1997 
Delta  requests  renewal  of  its 
certificate  for  an  additional  five  year 
duration. 
Paillette  V.  Twine. 

Chief.  Documentary  Services  Division 
(FR  Doc.  96-29425  Piled  n-l»-96;  8:45  am] 
■LUM  coot  4ti»~«»-# 


Federal  Aviation  Admlnlatratlon 

Correction  to  the  Notice  of  Intent  To 
Rule  on  Application  To  Impoee  and 
Uae  the  Revenue  From  a  Paaeenger 
Facility  Charge  (PFC)  at  Belllnflham 
International  Airport,  BeHingham,  WA 

AQEMCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  This  correction  amends  the 
information  included  in  the  previously 
published  notice. 

In  notice  document  Volume  61,  No. 
180.  dated  Monday,  September  16. 
1996,  page  48729.  under  SUPPLEMENTARY 


INFOMMATIOM,  the  Class  or  classes  of  air 
carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFCs  should  read  as  follows: 
"Scheduled  air  carriers  operating 
aircraft  with  less  than  10-seats,  and  non- 
scheduled  air  carrier  and  charter  flights 
using  aircraft  with  less  than  10-seats." 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  Mary  Vargas,  (206)  227-2660: 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.  Suite  250; 
Renton.  Washington,  98055-4056. 

Issued  in  Ran  ton.  WashiogtoD  on 
November  6.  1996 

Sarah  P.  Daltoa, 

Acting  Manager.  Planning,  Programming  and 
Capacity  Branch.  Northwett  Mountain 
Region. 

|FR  Doc  96-29482  Filed  11-15-^96:  8:45  am) 
OOM  4eia-iS-M 


To  Rule  on  Appllcatlon 
Uae  the  Revenue  From 
Facility  Charge  (PFC)  at 
International  Airport, 


Notice  of 
To 


Boaton,  MA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  at  Boston  Logan  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFRFart  158). 

DATES:  Comments  must  be  received  on 
or  before  December  18,  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FederaJ  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlington.  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mf.  Stephen 
P.  Tocco.  CEO/Executive  Director, 
Massachusetts  Port  Authority  at  the 
following  address:  Massachusetts  Port 
Authority,  10  Park  Plaza.  Boston, 
Massachusetts  02116. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Massachusetts  Port  Authority  under 


section  158.23  of  Part  158  of  the  Federal 
Aviation  Regulations. 

FOR  FURTICR  KIFORMATKM  CONTACT: 
Priacilla  A.  Scott,  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803.  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park.  Burlington. 
Massachuaetts. 

SU'^eLBICNTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  Passenger 
Facility  Charge  (PFC)  at  Boston  Logan 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  18. 1996.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Massachusetts  Port 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158  of  the  Federal 
Aviation  Regulations.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
January  18.  1997. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application. 

PFC  Project  #:  96-02-C-OO-BOS 
Level  of  the  proposed  PFC:  $3.00 
Charge  effective  date:  November  1,  1993 
Estimated  charge  expiration  date: 

Augiist  31.  2012 
Estimated  total  net  PFC  revenue: 

$705,128,000 
Brief  description  of  project: 
Use  only  Projects: 
Residential  Soimd  Insulation 
Terminal  E  Modernization 
Reconstruction  and  Construction  of 

Circulating  Roadway 
Impose  and  Use  Projects:  Construction 

of  Elevated  Walkways. 
Class  or  classes  of  air  carriers  which  the 

public  agency  has  requested  not  be 

required  to  collect  PFCs:  Ait  Taxi/ 

Commercial  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATKM  CONTACT. 

In  addition,  any  fierson  may,  upon 
request,  in8p>ect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the 
Massachusetts  Port  Authority,  10  Park 
Plaza,  Boston,  Massachusetts  02116. 
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Issued  in  Burlington.  Massachusetts  on 
November  7, 1996. 
Bradley  A.  Davis, 

Assistant  Manager,  Airports  Division,  New 
England  Region. 

|FR  Doc.  96-29483  Filed  11-15-96;  8:45  am] 
anjJNG  OOOE  4t10-1S-M 


Notice  of  Intent  To  Rule  on  Application 
To  Useihe  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Bradley 
International  Airport,  Windsor  Locl(8, 
CT 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
apphcation  to  use  the  revenue  from  a 
Passenger  Facility  Charge  at  Bradley 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  18, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division.  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  F. 
Juliano,  Bureau  Chief,  for  the  State  of 
Connecticut  at  the  following  address: 
Connecticut  Department  of 
Transportation,  P.O.  Box  317546. 
Newington.  Connecticut  06131-7546. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  State  of 
Connecticut  under  section  158.23  of 
Part  158  of  the  Federal  Aviation 
Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Scott,  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington.  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  Passenger  Facility 


Charge  (PFC)  at  Bradley  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Ihiblic  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  October  25, 1996.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  State  of  Connecticut  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158  of  the  Federal  Aviation  Regulations. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  25, 1997. 

The  following  is  a  brief  overview  of 
the  use  application. 

PFC  Project  #:  96-05-U-OQ-BDL. 

Level  of  the  proposed  PFC:  $3.00. 

Charge  effective  date.' October  1, 1993. 

Actual  charge  expiration  date: 
December  1, 1995. 

Estimated  total  net  PFC  revenue: 
$1,978,000. 

Brief  description  of  project: 
Construct  Taxiway  "J"  Between 

Taxiway  "R"  and  Runway  15-33 
Install  Remote  Ramp  Lights 
Install  Security  Fencing 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand  Air 
Taxi/Commercial  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Connecticut 
niepartment  of  Transportation  Building, 
2800  Berlin  Turnpike,  Newington, 
Connecticut  06131-7546. 

Issued  in  Burlington,  Massachusetts  on 
November  7, 1996. 
Bradley  A.  Davis, 

Assistant  Manager,  Airports  Division.  New 
England  Region. 
[FR  Doc.  96-29480  Filed  11-15-96;  8:45  am] 

BILUNQ  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Burlington  International  Airport, 
Burlington,  VT 

agency:  Federal;  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


application  to  impose  the  revenue  from 
a  Passenger  Facility  Charge  at 
Burlington  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATESi  Comments  must  be  received  on 
or  before  December  18, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  J. 
Hamilton,  Airport  Director  for 
Burlington  International  Airport  at  the 
following  address:  Burlington 
International  Airport,  1200  Airport 
Drive,  #1,  South  Burlington,  Vermont 
05403. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Burlington  under  §  158.23  of  Part  158  of 
the  Federal  Aviation  RegiUations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Scott.  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park. 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
the  revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Burlington  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  October  18, 1996,  the  FAA 
determined  that  the  application  to 
impose  the  revenue  from  a  PFC 
submitted  by  the  City  of  Burlington  was 
substantially  complete  within  the 
requirements  of  §158.25  of  Part  158  of 
the  Federal  Aviation  Regulations.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  16, 1997. 

The  following  is  a  brief  overview  of 
the  impose  application. 
PFC  Project  #:  96-01-1-00-BTV 


rroh 
•oft 


Level  of  the  proposed  PFC:  $3.00 
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Proposed  Charge  effective  date: 

November  1.  1996 
Estimated  charge  expiration  date:  |iuie 

3.2001. 
Estimated  total  net  PFC  revenue: 

$5,696,253. 
Brief  description  of  project: 

Expand  Terminal  Landside 
South  Commuter  Ramp  Expansion 
North  End  Development — Site 
Preparation.  Construct  Airport 
Perimeter  Road  and  North  Apron 
Expansion 
Reconstruct  North  End  of  Taxiway 

"A" 
Purchase  Snow  Removal  Equipment 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand  Air 
Taxi/Commercial  Operators  (ATCO). 

Any  person  may  mspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHtR 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  tb^  Burlington 
International  Airfxort.  1200  Airport 
Drive,  il.  South  Burlington.  Vermont, 
05403 

Issued  in  BurlinKton.  Massachui«t(s  on 
November  7.  1996 

BraaWy  A.  Davis. 

Assistant  Manager.  Airports  Division,  New 

England  Region 

(FR  Doc  96-29479  Filed  U-15-96.  8  45  ami 

M.UMO  COM  4ai»-lS-« 


Notkw  of  Intent  To  Rulo  on  Application 
To  Impose  and  Uaa  tha  Revenue  From 
a  Paaaengar  Facility  Charge  (PFC)  at 
Kalamazoo/Battle  Creak  International 
Airport,  Kalamaioo,  Ml 

AQfNCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
mvites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  fron-  a  PFC  at  Kalamazoo/Battle 
Creek  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  18.  1996 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 


Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport.  East.  8820  Beck  Road, 
Belleville.  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Kenneth 
Potts,  Airport  Director  of  the  County  of 
Kalamazoo.  Michigan  at  the  following 
address:  ICalamazoo/Battle  Creek 
International  Airport.  5235  Portage 
Road.  Kalamazoo.  MI  49002. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Kalamazoo  under  section  158.23  of  Part 
158. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Jack  D.  Roemer.  Program  Manager, 
Federal  Aviation  Administration. 
Detroit  Airports  District  Office.  Willow 
Run  Airport.  East.  8820  Beck  Road. 
Belleville.  Michigan  48111.  313-487- 
7282.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Kalamazoo/Battle  Creek  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconcihation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFK 
Part  158). 

On  October  25.  1996.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  County  of  Kalamazoo. 
Michigan,  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
January  29.  1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  97-01-C-OO-AZO 
Level  of  the  proposed  PFC:  S3. 00 
Proposed  charge  effective  date:  A'pril  1. 

1997 
Proposed  charge  expiration  date: 

December  31.  2001 
Total  estimated  PFC  revenue: 

$3,326,365.00 

Brief  Description  of  Proposed  Pro^ectfs) 

Projects  To  Impose  and  Use 

1.1  Construct  T-Hanger  Taxiways. 
PAPI.  and  Building  Removal. 

1.2  Rehabilitate  Entrance  Road. 

1.3  Install  Security  Access  System. 

1.4  Obstruction  Removal. 

1.5  Acquire  Frontend  Loader. 

1.6  Construct  Hold  Aprons. 


1 . 7  Construct  GA  Apron  Drainage 
System  and  Acquire  Friction 
Testing  Vehicle. 

1.8  Acquire  ARFF  Vehicle. 

1.9  Taxiway  C  Rehabilitation. 

1.10  Light  Taxiways  F  &  G. 

1.11  Install  Airfield  Signs. 

1.12  Install  Supplemental  Wind  Cones. 

1.13  Install  Security  Fencing. 

1.14  Construct  Runway  Fillets/GA 
Taxistreets. 

1.15  Acquire  SRE  Truck  with  Plow. 

1.16  Environmental  Assessment  for  GA 
Taxiways. 

1.17  Master  Plan  Update. 

1.18  Taxiway  C  Rehabilitaiton. 

1.19  Install  Wheelchair  Lift. 

1.20  Acquire  and  Remove  the  Air  Zoo 
Restoration  Center. 

1.21  Acquire  Interactive  Training 
Network. 

1.23  Install  Road  Canopy. 

Impose  Only  Project 

1.24  Taxiway  B  Rehabilitation  and 
Relocation. 

1.25  Glycol  Capture  System. 

1.26  Construct  Wetland  Mitigation. 

1.27  Construct  New  Taxiway  H. 

1.28  Commuter  Concourse  Expansion. 

1.29  Taxiway  D  Rehabilitation. 

1.30  Construct  Perimeter  Road. 

1.31  Taxiway  A  Rehabilitation. 

1.32  Taxiway  E  Rehabilitation. 

1.33  Baggage  Claim  Area  Expansion. 
Class  or  classes  of  air  carriers  which 

the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Part  135  Air 
Taxis. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  p>erson  at  the  County  of 
Kalamazoo's  Airport  Director's  OfBce. 

Issued  in  Des  Plaines.  Illinois,  on 
November  4,  1996. 
Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 

Airport  Division,  Great  Lakes  Region. 

(FR  Doc.  96-29410  Filed  11-15-96;  8:45  am) 

ea.uNQ  coot  4ti*-ij-M 


Federal  Railroad  Administration 

[Docket  Nos.  RSSI  96-1 A  and  RSSJ  96-18, 
Notice  No.  1] 

Informal  Safety  Inquiry  on  Ona-Person 
Craws  and  Remota-Controi 
Locomotive  Operations 

AGENCY:  Federal  Railroad 
Administration  fFRA).  Department  of 
Transportation  (DOT). 
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action:  Notice  of  informal  safety 
inquiry. 

SUHMARY:  The  Federal  Railroad 
Administration  (FRA)  will  conduct  an 
informal  safety  inquiry  concerning  8 
proposal  by  the  Wisconsin  Central  Ltd. 
(WC)  to  expand  its  use  of  one-person 
crews  and  remote-control  locomotive 
operations.  The  United  Transportation 
Union  (UTU)  has  filed  two  petitions  for 
emergency  orders  requesting  that:  (1] 
FRA  prohibit  the  WC  from  using  one- 
person  crews;  and  (2)  FRA  prohibit  the 
use  of  remote  control  locomotive 
operations  by  the  WC  and  all  other 
railroads.  FRA  intends  to  collect 
information  to  help  it  determine 
whether  emergency,  regulatory,  or  other 
action  is  necessary.  FRA  asks  interested 
parties  to  comment  on  these  subjects. 

DATES:  (1)  The  hearing  will  begin  at  1:00 
p.m.  on  Wednesday,  December  4, 1996, 
and  conclude  at  5:00  p.m.  on  Thursday, 
December  5th.  All  times  noted  are 
Central  Standard  Time.  (2)  Prepared 
statements  to  be  made  at  the  hearing 
should  be  submitted  to  the  Docket  Clerk 
at  least  two  working  days  before  the 
hearing  date  (close  of  business 
December  2, 1996).  Parties  who  do  not 
meet  that  deadline  may  be  denied  the 
opportunity  to  present  oral  testimony, 
although  their  written  statements  will 
be  included  in  the  record  of  this 
proceeding.  (3)  Parties  who  do  not  wish 
to  testify,  but  wish  to  submit  written 
comments  for  inclusion  in  the  safety 
inquiry  docket  should  submit  them  by 
December  2, 1996. 

ADDRESSES:  (1)  Hearing  location — Paper 
Valley  Inn,  333  West  College  Avenue, 
Appleton,  Wisconsin,  54911,  (414)  733- 
8000  (phone),  (414)  733-9220  (fax).  (2) 
Docket  Qerk,  Docket  Nos.  RSSI  96-lA 
and  RSSI  96-1 B,  Office  of  the  Chief 
Counsel,  Federal  Railroad 
Administration,  400  7th  Street,  S.W., 
Room  8201,  Washington,  D.C.,  20590. 
Parties  should  address  statements  on 
one-person  crews  to  Docket  No.  RSSI 
96-lA.  Statements  concerning  remote- 
control  locomotive  operations  should  be 
addressed  to  Docket  No.  RSSI  96-lB.  If 
a  statement  concerns  both  issues,  a  copy 
of  the  statement  should  be  addressed  to 
each  docket. 

FOR  FURTHER  INFORMATION  CONTACT:  S. 
Joseph  Gallant,  Operating  Practices 
Specialist,  FRA,  400  7th  Street,  S.W.. 
Washington,  D.C.  20590,  (202)  632- 
3371;  or  Patricia  V.  Sun,  Trial  Attorney, 
Office  of  Chief  Counsel,  FRA,  400  7th 
Street.  S.W.,  Washington,  D.C.  20590, 
(202) 632-3183. 


Background 

One-Person  CreHrs 

The  Wisconsin  Central  Ltd.  (WC) 
operates  about  2800  miles  of  railroad, 
primarily  in  Wisconsin  and  the  Upper 
Peninsula  of  Michigan.  Currently,  tlie 
WC  operates  trains  with  one-person 
crews  on  four  routes:  a  77-mile  run  on 
its  White  Pine  subdivision;  switching 
operations  at  the  Pfizer  Rock  Quarry;  a 
56-mile  run  between  Wisconsin  Rapids, 
Wisconsin  and  Merrillan,  Wisconsin; 
and  a  63-mile  run  between  Stevens 
Point  and  Neenah,  Wisconsin. 

In  January  1996,  the  WC  proposed  to 
expand  its  use  of  one-person  crews  to  an 
additional  four  routes,  beginning  in  May 
1996.  The  proposed  routes  are:  a  one- 
way 150-mile  run  between  Sault  Ste. 
Marie,  Michigan  and  Gladstone, 
Michigan;  a  turnaround  job  between 
Stevens  Point  and  Neenah;  a  one-way 
38-mile  turnaround  job  between  Neenah 
and  Fond  du  Lac,  Wisconsin;  and  a  63- 
mile  run  between  gravel  quarries  at 
Sussex,  Wisconsin  and  Grayslake, 
Illinois.  METRA  has  recently  begtm 
operating  passenger  train  service  on 
portions  of  this  last  route. 

Other  railroads,  including  the 
Burlington  Northern  Santa  Fe,  Conrail, 
and  Springfield  Terminal,  currently 
operate  some  trains  with  one-person 
crews.  For  the  most  part,  these 
operations  are  short,  slow  trains.  (FRA 
distinguishes  these  one-person  crews 
from  the  one  person  in  the  cab  trains 
operated  by  Amtrak  and  some 
commuter  lines.  In  the  latter  type  of 
train,  there  is  actually  a  two-person 
crew,  since  the  engineer  in  the 
locomotive  cab  control  unit  is  assisted 
by  a  conductor  in  the  passenger  cars). 
The  WC  pro]>osal,  however,  is  novel  in 
that  it  would  use  one-person  crews  for 
the  first  time  on  trains  moving  mixed 
freight  over  long  distances.  Thus,  the 
proposed  op>erations  pose  many 
complex  safety  issues.  In  addition,  on 
April  25, 1996,  the  United 
Transportation  Union  (UTU)  filed  a 
petition  requesting  that  FRA  issue  an 
emergency  order  to  prohibit  the  WC 
altogether  fi'om  using  one-person  crews. 
At  about  that  time,  FRA  b^an 
discussions  of  its  concerns  about  the 
safety  of  these  operations  with  the  WC. 

After  several  meetings  between 
representatives  of  FRA  and  the  WC,  the 
WC  agreed  in  May  to  defer 
implementation  of  any  additional  trains 
with  one-person  crews  pending  further 
discussion  of  FRA's  concerns.  At  a 
special  meeting  convened  by  Deputy 
Administrator  Donald  M.  Itzkoff,  FRA 
presented  the  WC  with  a  list  of  critical 
safety  issues  and  potential  operational 
problems  that  FRA  had  identified.  As 


requested,  the  WC  later  submitted  a 
written  action  plan  to  FRA  detailing  its  4 
proposed  solutions  to  these  problems. 

Remote-Control  Locomotive  Operations 

In  September  1996.  the  WC  also 
proposed  to  begin  using  remote- 
controlled  yard  locomotives  in  its 
Neenah  and  Green  Bay,  Wisconsin 
yards.  The  UTU  filed  a  second  petition 
for  an  emergency  order  on  September 
17,  1996,  asking  FRA  to  prohibit  not  just 
the  WC,  but  all  railroads,  from  operating 
engines  or  trains  by  remote  control. 

hi  1993,  FRA  examined  the  issue  of 
remote-control  locomotive  operations  in 
the  context  of  a  waiver  application 
submitted  by  the  Wheeling  &  Lake  Erie 
Railroad  Company  (W&LE)  and  the 
promulgation  of  a  proposed  test 
program  for  remote  control  operations. 
(In  response  to  the  W&LE's  waiver 
application,  the  UTU  had  filed  a 
petition  requesting  that  FRA  issue  an 
emergency  order  against  the  W&LE 
prohibiting  it  from  utilizing  remote 
control  technology.)  Public  hearings 
were  held  in  both  proceedings.  After 
extensive  review  of  both  the  technology 
and  W&LE's  operations.  FRA  denied  the 
UTU's  petition  and  permitted  the  W&LE 
to  use  remote  control  technology  subject 
to  certain  conditions. 

At  the  hearing,  FRA  will  again 
consider  this  issue.  The  two  WC 
proposals,  namely  the  use  of  one-person 
crews  and  remote-control  locomotive 
operations,  are  closely  related,  since  the 
WC  action  plan  envisions  that  an 
Engineer  working  alone  would  use  a 
remote  control  in  numerous  situations. 
For  example,  where  a  train  is  equipped 
with  a  remote  control  imit,  and  an 
engineer  must  flag  through  an  automatic 
interlocking,  the  WC  plan  calls  for  the 
engineer  to  locate  him  or  herself  at  the 
crossing  to  furnish  protection  as 
required,  and  then  use  the  remote  , 
control  unit  to  move  the  train  to  the 
crossing  where  the  engineer  would  then 
reboard  the  locomotive. 

Subjects  of  Inquiry 

FRA  has  thoroughly  reviewed  the 
action  plan  and  other  submissions  by 
the  WC  on  the  use  of  one-person  crews, 
but  seeks  to  develop  additional  facts  as 
part  of  the  basis  for  its  decisions  on  the 
UTU  petitions  and  on  whether  there  is 
a  need  for  rulemaking  on  these  subjects. 
Accordingly,  FRA  will  conduct  an 
informal  safety  inquiry  focussing  on  the 
WC's  proposed  use  of  one-person  crews 
and  remote-control  locomotives. 
Interested  parties  may  submit  general 
comments  on  industi7  practice  in  these 
areas  as  well,  however.  Prior  to  the 
hearing,  a  team  of  FRA  inspectors  will 
conduct  site  visits  to  the  WC  to  inspect 
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its  axisting  one-person  crew  operations 
•and  gather  background  information. 

CieneraJ  Concerns 

For  both  subjects.  FRA  solicits  written 
and  oral  comments  on  such  topics  as: 

•  Equipment  standards 

•  Design  requirements 

•  Employee  training 

•  Employee  safety 

•  Standard  operating  procedures 

•  Train  size  and  makeup 

•  Terrain  limitations 

•  Communications 

•  Inspections  and  tests 

•  Operations  security 

This  list  of  issues  is  not  meant  to  be 
all-inclusive.  Other  concerns  may  also 
be  raised  and  discussed  at  the  hearing. 

Authority:  Sees.  6.  9,  Pub.  L.  89-670.  80 
Stat.  937,  944  (49  U  S.C.  1655.  1657),  the 
«(atutea  referred  to  in  sec.  6(a)  (I).  (2).  (3). 
(6)(A)  of  Pub.  L  89-670,  80  Stat.  939  (49 
use.  1655);  tec  202  of  Pub.  L.  91-458.  84 
Stat.  971  oa  amended  by  lec.  5(a)  of  Pub.  L. 
94-438  (45  use  431);  and  49CFR1.49. 
unless  otherwise  noted. 
lolma  M.  MoUtorte. 
Adminittrator 
|FR  Doc.  96-29547  Filed  11-15-96;  8:45  am] 


Natlofwl  Highway  Traffic  Safaty 
Adminlatratton 

Raaaarch  and  Davatopmant  Programa 
Maating 

agency:  National  Highway  Traffic  * 

Safety  Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
describe  and  discuss  specific  research 
and  development  projects.  Further,  the 
notice  requests  suggestions  for  topics  to 
be  presented  by  the  agency. 
DATES  AND  TNIES:  The  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  December  11. 
1996.  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m.  The  deadline 
for  interested  parties  to  suggest  agenda 
topics  is  4:15  p.m.  on  November  22. 
1996.  Questions  may  be  submitted  in 
advance  regarding  the  agency's  research 
and  development  projects.  They  must  be 
submitted  in  writing  by  November  29. 
1996,  to  the  address  given  below.  If 
sufficient  time  is  available,  questions 
received  after  the  November  29  date  will 
be  answered  at  the  meeting  in  the 
discussion  period.  The  individual, 
group,  or  company  a.sking  a  question 
does  not  have  to  be  present  for  the 


question  to  be  answered.  A  consolidated 
list  of  the  questions  submitted  by 
November  29  will  be  available  at  the 
meeting  and  will  be  mailed  to  requesters 
after  the  meeting. 

A00AE6SES:  The  meeting  will  be  held  at 
the  Royce  Hotel.  Detroit  Metro  Airport. 
31500  Wick  Road.  Romuius.  Michigan 
48174.  Suggestions  for  specific  RAO 
topics  as  dmcribed  below  and  questions 
for  the  December  11,  1996.  meeting 
relating  to  the  agency's  research  and 
development  programs  should  be 
submitted  to  toe  Office  of  the  Associate 
Administrator  for  Research  and 
Development.  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
Room  6206.  400  Seventh  St..  SW. 
Washington.  DC  20590.  The  fax  number 
is  202-368-5930. 

SUPPI.EMCNTARY  INFORMATION:  NHTSA 
intends  to  provide  detailed 
presentations  about  its  research  and 
development  programs  in  a  series  of 
public  meetings.  The  series  started  in 
April  1993.  The  purpose  is  to  make 
available  more  complete  and  timely 
information  regarding  the  agency's 
research  and  development  programs. 
This  fifteenth  meeting  in  the  series  will 
be  held  on  December  11.  1996. 

NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topics  to  be  presented.  NHTSA  will  base 
its  decisions  about  the  agenda,  in  part, 
on  the  suggestions  it  receives  by  cloae 
of  business  at  4:15  p.m.  on  November 
22.  1996.  Before  the  meeting,  it  will 
publish  a  notice  with  an  agenda  Usting 
the  research  and  development  topics  to 
be  discussed.  The  agenda  can  also  be 
obtained  by  calling  or  faxing  the 
information  numbers  listed  elsewhere  in 
this  notice.  NHTSA  asks  that  the 
suggestions  be  limited  to  six,  in  priority 
order,  so  that  the  presentations  at  the 
December  1 1  RAD  meeting  can  be  most 
useful  to  the  audience.  S{>ecific  RAD 
topics  are  listed  below.  Many  of  these 
topics  have  been  discussed  at  previous 
meetings.  Suggestions  for  agenda  topics 
are  not  restricted  to  this  listing,  and 
interested  parties  are  invited  to  suggest 
other  RAD  topics  of  specific  interest  to 
their  organizations. 

Specific  R&O  Topic  ia 

On-line  tracking  system  for  NHTSA 's 
research  projects. 

Specific  Crashnrarthineu  R&O  Topics 
Are 

Air  bag  assessment  research. 
Improved  frontal  crash  protection 

(program  status,  problem 

identification,  offset  testing). 
Advanced  glazing  research. 
Vehicle  aggressivity  and  fleet 

compatibility. 


Upgrade  side  crash  protection. 
Uf>grade  seat  and  occupant  restraint 

systems. 
Child  safety  research  (ISOFTX), 
Child  restraintyair  bag  interaction 

(CRABI)  dummy  testing, 
Truck  crashworthiness/occupant 

protection. 
Crash  Injury  Research  and  Engineering 

Network  (CKEN). 
National  Transp>ortation  Biomechanics 

Retearch  Center  (NTBRC). 
Head  and  neck  injury  research. 
Lower  extremity  injury  research. 
Thorax  injury  research. 
Human  injury  simulation  and  analysis. 
Refinements  to  the  Hybrid  QI  dimimy, 

and 
Advanced  frontal  test  dummy. 

Specific  Crash  Avoidance  R&D  Topics 
Are 

Strategic  plan  for  NHTSA 's  Intelligent 

Transportation  Systems  (ITS)  crash 

avoidance  research. 
Anti-lock  brake  systems  (ABS)  research 

plan. 
Truck  tire  traction. 
Portable  data  acquisition  system  for 

crash  avoidance  research  (DASCAR), 
Systems  to  enhance  EMS  response 

(automatic  collision  notification). 
Crash  causal  analysis. 
Human  factors  guidelines  for  crash 

avoidance  warning  devices, 
Longer  copibination  vehicle  safety, 
Drowsy  driver  monitoring. 
Driver  workload  assessment. 
Pedestrian  detection  devices  for  school 

bus  safiety. 
Preliminary  rearend  collision  avoidance 

system  guidelines. 
Preliminary  road  departure  collision 

avoidance  system  guidelines. 
Preliminary  intersection  collision 

avoidance  system  guidelines,  and 
iminary  lane  change/merge  collision 

avoidance  system  guidelines. 

National  Center  for  Statistics  and 
Analysts  (NCSA)  Topics  Are 

Status  of  National  Accident  Sampling 
System  (NASS),  including 
implementation  of  electronic  data 
collection  and  changes  in  sampling. 
New  Crash  Outcome  Data  Evaluation 
System  (CODES)  grants,  and  Special 
crash  investigation  studies  of  air  bag 
cases. 

Separately,  questions  regarding 
research  projects  that  have  been 
submitted  in  writing  not  later  than  close 
of  business  on  November  29, 1996,  will 
be  answered.  A  transcript  of  the 
meeting,  copies  of  materials  handed  out 
at  the  meeting,  and  copies  of  the 
suggestions  offered  by  commenters  will 
be  available  for  public  inspection  in  the 
NHTSA 's  Technical  Reference  Division, 
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Room  5108,  400  Seventh  St.,  SW, 
Washington,  DC  20590.  Copies  of  the 
transcript  will  then  be  available  at  10- 
cents  a  page,  upon  request  to  NHTSA 's 
Technical  Reference  Division.  The 
Technical  Reference  Division  is  open  to 
the  public  from  9:30  a.m.  to  4:00  p.m. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
Research  and  Development  Programs 
Meeting.  Thus,  any  person  desiring  the 
assistance  of  "auxiliary  aids"  (e.g.,  sign- 
language  interpreter,  telecommunication 
devices  for  deaf  persons  (TTDs),  readers, 
taped  texts,  brailie  materials,  or  large 
print  materials  and/or  a  magnifying 
device),  please  contact  Rita  CiUx)ns  on 
202-366-4862  by  close  of  business 
December  2, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Telephone:  202-366-4862.  Fax 
number:  202-366-5930. 

Issued:  November  12,  1996. 
WilUam  A.  Boehly, 

Associate  Administrator  for  Research  and 
Development. 
[FR  Doc.  96-29409  Filed  11-15-96;  8:45  am] 

■aUNQ  COOC  4t10-6*-P 


Raaaarch  and  Special  Programs 
Administration 

Pipeline  Safaty  User  Fees 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  fiscal  year  1997  user  fee  assessments 
for  pipeline  facilities  will  be  mailed  to 
pipeline  operators  on  or  about 
December  10,  1996.  The  fees  to  be 
assessed  for  natural  gas  transmission, 
hazardous  liquid  and  liquefied  natural 
gas  (LNG)  are  as  indicated  below: 

Natural  gas  transmission  pipelines: 
$67.46  per  mile  (based  on  295,217  miles 
of  pipeline). 

Hazardous  liquid  pipelines:  $61.27 
per  mile  (based  on  155,180  miles  of 
pipeline). 

LNG  is  based  on  the  number  of  plants 
and  total  storage  capacity: 


Total  storage  capacity  BBLS 


Assess- 
ment/ 
plant 


Section  60301  of  Title  49.  United 
States  Code,  authorizes  the  assessment 
and  collection  of  pipeline  user  fees  to 
fund  the  pipeline  safety  activities 
conducted  under  49  U.S.C.  60101  et  seq. 
The  Research  and  Special  Programs 
Administration  (RSPA)  assesses  each 
operator  of  regulated  interstate  and 
intrastate  natural  gas  transmission 
pipelines  (as  defined  in  49  CFR  Part 
192),  and  hazardous  liquid  pipelines 
carrying  petroleum,  petroleimi  products, 
anhydrous  ammonia  and  carbon  dioxide 
(as  defined  in  49  CFR  Part  195)  a  share 
of  the  total  Federal  pipeline  safety 
program  costs  in  proportion  to  the 
number  of  miles  of  pipeline  each 
operator  has  in  service.  Onshore 
pipelines  excluded  from  regulation  by 
49  CFR  195,  are  not  included.  Operators 
of  LNG  facilities  are  assessed  based  on 
total  storage  capacity  (as  defined  in  49 
CFR  Part  193). 

In  accordance  with  the  provisions  of 
49  U.S.C.  §60301.  Departmental 
resources  were  taken  into  consideration 
for  determining  total  program  costs.  The 
apportionment  ratio  between  gas  and 
liquid,  as  shown  below,  is  a  result  of 
increased  program  resources  to  the 
hazardous  liquid  program  because  of 
environmental  protection  activities: 


Year(s) 

General 

program 

costs  (gas) 

(percent) 

General 
program 
costs  (liq- 
uid) 
(percent) 

1986-1990  

1991-1992  

1993  

80 

75  

75  (V4yr)  ... 
60  ('Ayr)  ... 

60  

75  

65  

55  

20 

25 

25  (%yr) 

40  (1/4yr) 

40 

25 

35 

45 

1994  

1995  

1996  

1997  

<10,000  =  $1,250 

10,000-100,000  :=  2,500 

100,000-250,000  =  3,750 

250,000-500,000  =  5,000 

S500.000  •  =  7,500 


In  accordance  with  the  regulations  of 
the  IDepartment  of  the  Treasury,  user 
fees  will  be  due  30  days  after  the  date 
of  the  assessment.  Interest,  penalties, 
and  administrative  chaises  will  be 
assessed  on  delinquent  debts  in 
accordance  with  31  U.S.C.  3717. 

Issued  in  Washington,  DC  November  12, 
1996. 

Ridiard  B.  Felder 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  96-29478  Filed  11-15-96;  8:45  am] 
BILUNG  CODE  4»10-aO-P 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  332S7) 

Dalawara  Vailay  Railway  Company, 
Inc.— Acquiaitlon  artd  Operation 
Exemption— Qattyatxirg  Railroad 
Company 

Delaware  Valley  Railway  Company. 
Inc.,  a  Class  III  shortline  carrier,  has 
filed  a  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  and  operate 
approximately  23.4  route  miles  from 
Gettysburg  Railroad  Company  between 
approximately  milepost  31.2.  at 
Gettysburg,  PA,  and  milepost  7.8,  at 
Mount  Holly  Springs,  PA. 

llie  transaction  is  expected  to  be 
consummated  on  or  about  November  15, 
1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  he  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
E>ocket  No.  33287,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Robert  A.  WimbiSi,  Esq.,  Rea,  Cross 
A  Auchincloss,  Suite  420,  1920  N  Street, 
N.W.,  Washington,  DC  20036. 
Telephone:  (202)  785-3700. 

Decided:  November  7,  1996. 

By  the  Board,  David  M.  Konsclmik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  96-29433  Filed  11-15-96:  8:45  am) 

BILLING  CODE  4t15-00-P 

[STB  Finance  Docket  No.  33291] 

Genesee  &  Wyoming  Inc.— Control 
Exemption — Rail  Unk,  Inc. 

Genesee  &  Wyoming  Inc.  (GWI),  a 
noncarrier  holdiing  company,  has  filed  a 
notice  of  exemption  to  acquire  control 
through  stock  ownership  of  Rail  Link, 
Inc.  (Rail  Link),  a  noncarrier  holding 
company.  Rail  Link  controls  three 
separate  Class  III  railroads  as  follows: 
C^olina  Coastal  Railway,  Inc.  (CLNA); 
Commonwealth  Railway,  Inc.  (CAVRY); 
and  Talleyrand  Terminal  Railroad 
(TRR).' 

The  transaction  will  be  consummated 
on  or  after  November  8,  1996. 


■  GWI  is  acquiring  all  of  the  outstanding  capital 
stock  of  Rail  Link  and  will  indirectly  control  CLNA. 
CWRY,  and  TRR. 
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GWI  controls  1 1  existing  Class  II] 
carrier  subsidiaries:  Genesee  & 
Wyoming  Railroad  Company.  Inc., 
operating  in  western  New  York; 
Ctansville  and  Mount  Morris  Railroad 
Company,  operating  in  New  York; 
Rochester  A  Southern  Railroad.  Inc.. 
operating  in  New  York;  Louisiana  & 
Delta  Railroad.  Inc..  operating  in 
Louisiana;  Buffalo  ft  Pittsburgh 
Railroad.  Inc.,  operating  in  New  York 
and  Pennsylvania;  Bradford  Industrial 
Rail,  Inc..  operating  in  Pennsylvania  and 
New  York;  Allegheny  &  Eastern 
Railroad.  Inc..  operating  in 
Pennsylvania;  Willamette  &  Pacific 
Railroad.  Inc..  operating  in  Oregon;  CWI 
Switching  Services,  operating  In  Texas; 
Illinois  k  Midland  Railroad.  Inc.. 
operating  in  Illinois;  and  Pittsburg  & 
Shawmut  Railroad,  Inc.,  operating  in 
Pennsylvania. 

GWI  states  that  (i)  CLNA.  CWRY.  and 
TRR  will  not  connect  with  any  railroad 
in  the  GWI  corporate  family;  (ii)  the 
acquisition  of  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  Rail  Link 
subsidiaries  with  any  railroad  in  the 
GWI  corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  use.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  1 1324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
IS  void  ab  initio  Petitions  to  revoke  the 
exemption  under  49  U  S.C   10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No   33291,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Branch, 
1201  Constitution  Avenue,  N  W  , 
Washington,  DC  20423   In  addition,  a 
copy  of  each  pleading  must  be  served  on 
F.nc;  M.  Hcx:kv.  fcisq  .  Ckillalz,  Griffin.  A 
Ewmg,  P  C  ,  213  W   Miner  Street.  PC) 
Box  796;  West  Ciiester.  PA  19381-0796 

Decided.  November  7.  I9y6 


By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Vvnon  A.  Williaas, 

Secrvtary 

IFR  Doc.  96-29437  Filed  11-15-96;  8:45  am) 

M.UNa  COM  4»is-oa~p 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunahtn*  Act  Mscting 

DATE/TMC:  Thursday,  November  21, 
1996,  9:00  a.m.— 5:30  p.m. 
LOCATKM:  1550  M  Street,  NW,  M  Street 
Lobby  Conference  Room,  Washington, 
DC  20005. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 
AQCNOA:  November  Board  Meeting; 
Approval  of  Minutes  of  the  Seventy- 
seventh  Meeting  of  the  Board  of 
Directors;  Chairman's  Report; 
President's  Report;  Committee  Reports; 
Review  of  Grant  Applications;  Long- 
Term  Planning  Goals;  Other  General 
Issues. 

COMTACT:  Dr.  Sheryl  Brown,  Director. 
Office  of  Communications.  Telephone: 
(202)457-1700. 

Dated:  Noveniber  13.  1996. 
CharlM  E.  Nclwta, 

Vice  President  for  S4anagen\ent  and  Finance. 
United  States  Institute  of  Peace. 
IFR  Doc.  96-29522  Filed  11-13-96;  4:32  pm) 
MLLMQ  COM 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Futur*  of  VA  Long-Term  Car*  Advisory 
CommittM.  Notic*  of  Establlshnwnt 

As  required  by  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act,  U.S.C. 
(App.  1).  the  VA  hereby  gives  notice  of 
the  establishment  of  the  Future  of  VA 
Long-Term  Care  Advisory  Committee. 
The  Committee's  review  is  essential  to 
ensure  that  VA  is  sufficiently  addressing 
the  long-term  care  needs  of  veterans, 
thus  VA  has  determined  that  this  action 
is  in  the  public  interest.  Additionally, 
this  Committee's  mission  does  not 
duplicate  the  mission  of  any  VA 
committee 

The  objectives  of  this  Committee  are 
to  advise  the  Under  Secretary  for  Health 
alxjut  the  structure  and  delivery  of  long- 
term  care  services  and  make 
r*K;ommendations  necessary  for  VA  to 
foster  progress  in  this  area.  The 


Committee  will  review  the  background 
of  nursing  home  and  community-based 
long-term  care  in  VA.  its  existing 
structure,  and  its  mission  within  the 
new  healthcare  arena  and  the 
demogra{^c  changes  of  the  veteran 
population.  The  Committee  will 
examine  such  issues  as:  target 
populations  for  long-term  care  services; 
the  size  and  mix  of  institutional  and 
non-inftitutional  services;  and  priorities 
for  care  when  demand  for  services 
exceeds  the  supply. 

The  Committee's  membership  will  be 
selected  on  the  basis  of  knowledge  and 
experience  in  cuntmt  and  future  long- 
term  care  services.  To  ensure  a  balance 
in  the  recommendations  made  to  the 
Under  Secretary  for  Health,  the 
Committee  will  be  composed  of 
individuals  with  expertise  in  current 
health  care  practices,  economics  and 
planning  for  long-term  care,  business 
practice  and  entrepreneurial  ventures. 
Appointments  will  be  for  the  duration 
of  the  Committee  unless  otherwise 
directed  by  the  Secretary  of  Veterans 
Aflairs.  This  is  a  mission-specific 
committee  which  will  be  terminated  as 
soon  as  the  stated  mission  is  complete. 

The  Designated  Federal  Official  for 
the  Committee  is  Daniel  Schoeps,  M.A., 
Chief  Community  Care  Programs, 
Veterans  Health  Administration,  at  (202) 
273-8543. 

Dated:  November  11.  1996. 

By  Direction  of  the  Secretary. 
EugMM  A.  Brickhouse, 
Committee  Management  Officer. 
[FR  Doc.  96-29422  Filed  11-15-96;  8:45  am) 
MLJJNQ  COM  mo-ei-M 


Advisory  Commlttss  on  Former 
Priaonsrs  of  War,  Nottca  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
will  be  held  at  the  Town  and  Country 
Hotel.  500  Hotel  Circle  North.  San 
Diego.  Cahfomia  92108-3091,  from 
December  4,  1996,  through  IDecember  6, 
1996.  The  meeting  will  convene  at  8:30 
a.m.  each  day  and  will  be  open  to  the 
public. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  under 
Title  38,  United  States  Code,  for 
veterans  who  are  former  prisoners  of 
war.  and  to  make  recommendations  on 
the  need  of  such  veterans  for 
compensation,  health  care  and 
rehabilitation. 

On  the  morning  of  December  4.  the 
committee  will  receive  briefings  and 
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hold  discussions  on  general  business 
and  subcommittee  reports.  In  the 
afternoon,  the  committee  will  receive  a 
report  from  the  subcommittee  on  the 
quality  of  POW  examinations.  On  the 
morning  of  December  5,  the  committee 
will  hold  discussions  on  general 
business.  In  the  afternoon,  they  will 
visit  the  VA  Medical  Center.  On 
December  6,  the  committee  will  separate 
into  subcommittee  working  groups 
(medical/technical). 


Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Ms. 
Kristine  A.  Moffitt,  Director, 
Compensation  and  Pension  Service  (21), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  N.W.,  Washington, 
DC  20420.  Submitted  material  must  be 
received  at  least  five  business  days  prior 
to  the  meeting.  Members  of  the  public 
may  be  asked  to  clarify  submitted 


material  prior  to  consideration  by  the 
Committee. 

A  report  of  the  meeting  and  roster  of 
Committee  members  may  be  obtained 
from  Ms.  Moffitt. 

By  Direction  of  the  Secretary. 
Dated:  November  6,  1996. 
Eagene  A.  Brickhouse, 

Committee  Management  Officer. 

[FR  Doc,  96-29421  Filed  11-15-96;  8:45  am] 

BNJJNQ  CODE  SSSfr-OI-M 
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Environmental 
Protection  Agency 

40  CFR  Parts  79  and  80 

Regulation  of  Fuels  and  Fuel  Additives: 

Minor  Revisions;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Paris  79  and  80 

[FRL-«6ei-^ 

Ragulalion  of  Fuels  and  Fual 
AddMvss:  Minor  Rsvlslons 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  purpose  of  this  action  is 
to  make  minor  revisions  and  corrections 
affecting  recently-promulgated  rules. 
First,  a  regulatory  provision  included  in 
the  health  effects  testing  requirements 
for  fuel  and  fuel  additive  registration  (at 
40  CFR  part  79)  is  revised  to  ensure 
sufficient  scheduling  flexibility  when 
test  laboratories  encounter  technical 
problems.  Second,  a  provision 
inadvertently  omitted  from  both  the 
Interim  Detergent  Program  and  the 
Detergent  Certification  Program  is  added 
to  the  regulations  (at  40  CFK  part  80). 
The  new  provision  will  allow  a 
detergent  additive  manufacturer  to 
apply  one  set  of  performance 
demonstration  tests  to  multiple 
detergent  additive  products  containing 
the  same  active  ingredients.  Finally,  a 
regulatory  numbering  error  and  a 
syntactical  error  affecting  the  Detergent 
Certification  rule  are  corrected. 

These  changes  are  being  implemented 
without  prior  notice  because  EPA 
believes  that  they  are  not  controversial. 
Both  of  the  affected  programs  serve  the 
public  health  and  environmental 
protection  goals  of  the  Clean  Air  Act 
(CAA).  The  detergent  certification 
program  is  intended  to  ensure  the 
emission  reduction  and  fuel  efficiency 
benefits  of  gasoline  detergent  additives. 
The  fuel  and  fuel  additive  (F/FA)  health 
effects  testing  program  is  designed  to 
determine  if  the  emissions  of  certain 
gasoline  or  diesel  F/FAs  present  an 
unacceptable  risk  to  the  public  health. 
The  corrections  implemented  by  today's 
action  will  facilitate  attainment  of  these 
program  objectives  by  simplifying  the 
regulatory  requirements  which  might 
otherwise  pertain  to  some  regulated 
parties. 

DATES:  This  action  will  be  effective  on 
January  17.  1997  unless  EPA  receives  an 
adverse  comment  or  a  request  for  a 
public  hearing  by  December  18.  1996.  If 
EPA  receives  an  adverse  comment  or 
hearing  request  by  that  date.  EPA  will 
publish  timely  notice  in  the  Federal 
Register  withdrawing  this  rule. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  have  been  placed  in  Dockets 
A-9O-07  and  A-91-77.  The  dockets  are 


located  at  the  U.S.  Environmental 
Protection  Agency.  Air  Docket  Section 
(LE-131).  401  M  Street.  S.W.. 
Washington.  DC  20460  in  Room  M-1500 
of  Watereide  Mall.  Documents  may  be 
inspected  between  the  hours  of  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
for  copying.  Those  wishing  to  notify 
EPA  of  their  intent  to  submit  an  adverse 
comment  or  request  a  public  hearing 
should  contact  Jeff  Herzog  (313)  666-  ' 
4227.  U.S.  EPA.  Office  of  Mobile 
Sources.  Fuels  and  Energy  Division. 
2565  Plymouth  Rd.,  Ann  Arbor.  MI 
48105  or  Jim  Caldwell  (202)  233-9303. 
EPA,  Office  of  Mobile  Sources.  Fuels 
and  Energy  Division.  Mail  Code  6401J. 
401  M  St.  SW..  Washington  DC  20460. 

FOR  FURTHER  INFORMATION  COMTACT:  For 
information  related  to  the  registration  of 
fuels  and  fuel  additives  under  40  CFR 
part  79,  contact:  Joseph  Femandes  (202) 
233-9756  or  James  W.  Caldwell  (202) 
233-9303.  U.S.  EPA,  Office  of  Mobile 
Sources,  Fuels  and  Energy  Division. 
Mail  Code  6406J,  401  M  Street.  SW.. 
Washington.  DC  20460.  For  information 
related  to  detergent  additive 
certification  under  40  CFR  part  80. 
contact:  Jeffrey  A.  Herzog.  U.S.  EPA 
(FED).  Office  of  Mobile  Sources.  Fuels 
and  Energy  Division.  2565  Plymouth 
Road.  Ann  Arbor.  MI  48105. 

SUP^EMENTARV  INFORMATION: 

I.  Regulated  Entities 

Regulated  categories  and  entities 
potentially  affected  by  this  action 
include: 


Category 


Industry 


Examples  of  regulated  entities 


Manufacturers 

dwsel  fuel. 
Manufacturers    of    adcMives 

gasolirw  and  diesel  fuel. 


0*    gaadine    and 


tor 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
entity  would  be  affected  by  this  action, 
you  should  carefully  examine  this 
preamble  and  the  proposed  changes  to 
the  regulatory  text.  You  should  also 
carefully  examine  the  existing 
provisions  of  the  Fuels  and  Fuel 
Additives  Registration  Program  at  40 
CFR  part  79  and  the  Detergent 
Certification  Program  at  40  CFR  part  80. 


n.  F/FA  Health  Effiscts  Testing  Program 
Correction 

A.  Background 

In  accordance  with  CAA  sections  211 
(a)  and  (b)(1).  EPA  issued,  in  1975,  basic 
registration  requirements  applicable  to 
gasoline  and  diesel  fuels  and  their 
additives.  These  regulations  require 
manufacturera  to  submit  information  on 
their  F/FA  products  (e.g..  commercial 
identity,  chemical  composition, 
purpose-in-use.  and  recommended 
range  of  concentration)  in  order  to  have 
such  products  registered  by  EPA  and  to 
be  permitted  to  market  them  in  the  U.S. 

Additional  registration  requirements,  . 
implementing  sections  211  (b)(2)  and 
(e),  were  finalized  on  May  27, 1994  (59 
FR  33042.  June  27,  1994).  These 
regulations  require  manufacturera,  as 
part  of  their  F/FA  registration 
responsibilities,  to  conduct  tests  and 
submit  information  on  the  health  effects 
of  their  F/FA  products.  Organized 
within  a  three-tier  structure,  the 
requirements  include  detailed  emissions 
analysis,  literature  search,  and 
toxicologic  studies  involving  the 
exposure  of  laboratory  animals  to  F/FA 
emissions. 

On  July  11, 1996,  EPA  published  two 
additional  Federal  Register  notices 
concerning  the  F/FA  registration  and 
health  effects  testing  requirements.  One 
was  a  Notice  of  Proposed  Rulemaking 
(61  FR  36535)  requesting  public 
comment  on  proposed  changes  designed 
to  clarify  and  streamline  a  variety  of 
organizational,  technical,  and  record 
keeping  provisions  of  the  program.  The 
second  notice  (61  FR  36506)  was  a 
direct  final  rule  which,  in  the  absence 
of  adverse  public  comment  prior  to 
August  12.  1996.  implemented  several 
other,  relatively  minor  technical 
changes. 

One  of  the  regulatory  sections  affected 
by  the  direct  final  rule  was  §  79.61(d)(5). 
which  contains  general  rules  governing 
exposure  interruptions  during 
toxicologic  studies.  In  changing  this 
section,  the  intent  was  to  clarify  the 
rule's  language  and  to  make  the 
exposure  interruption  rules  more 
consistent  with  customary  laboratory 
practices.  EPA  wished  to  allow 
reasonable  flexibility  in  the  scheduling 
and  conduct  of  these  complex  studies. 
On  the  other  hand,  EPA's  interest  in  the 
relative  toxicity  of  different  F/FAs 
dictated  that  controllable  sources  of 
variability  between  tests  and  test  labs 
should  be  minimized.  Thus,  as 
discussed  in  the  preamble  to  the  rule. 
EPA  expressly  intended  not  to  include 
allowances  for  Federal  holidays  in  the 
exposure  rules.  It  was  for  this  reason 
that  the  revised  language  included  the 
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constraint  that  "No  more  than  two  non- 
exposure  days  may  occtu'  consecutively 
during  the  exposure  period,  including 
days  cm  which  the  minimum  exposure 
time  has  not  been  met."  Toxicologic 
studies  which  did  not  comply  with  this 
rule  would  be  considered  void. 

B.  Today's  Action 

EPA  now  realizes  that,  as  revised,  the 
exposure  rules  are  considerably  more 
stringent  than  intended.  While  the 
prohibition  against  three  consecutive 
non-exposure  days  does  effectively 
disallow  holiday  downtime,  it  may  also 
unreasonably  penalize  testera  who 
unintentionally  miss  a  third  consecutive 
exposure  day  due  to  technical 
difficulties.  This  might  occur,  for 
example,  if  unexpected  equipment 
problems  are  encountered  on  a  Monday 
after  an  ordinary  two-day  weekend  off. 
As  currently  written,  the  rule  does  not 
provide  a  way  to  remedy  such 
occurrences.  Thus,  studies  which  are 
otherwise  acceptable  could  become  void 
unnecessarily,  and  large  financial 
expenditures  for  repeat  testing  might  be 
incurred. 

The  revisions  finalized  today  will 
prevent  these  imintended  results.  The 
new  version  still  specifies  that  three 
consecutive  non-exposure  days  are 
normally  not  permitted.  However,  if  a 
third  consecutive  day  is  missed  due  to 
circiunstances  beyond  the  tester's 
control,  the  rule  provides  that  it  may  be 
cured  by  adding  a  supplementary 
exposure  day  at  the  next  available 
opportunity  or,  if  necessary,  at  the  end 
of  the  standard  test  period.  These 
mechanisms  should  furnish  the 
scheduling  flexibility  needed  to  address 
equipment  and  other  technical  problems 
which  arise  during  the  conduct  of 
laboratory  studies.  Nevertheless, 
sufficient  regulatory  controls  are 
retained  to  encourage  good-faith  efforts 
to  adhere  to  regular  test  schedules, 
technical  procedures,  and  effective 
preventive  maintenance  practices. 

It  should  be  noted  that,  in  instances 
where  the  exposure  requirements  of  a 
specific  test  protocol  differ  bom  the 
general  exposure  guidelines  finalized 
today,  then  the  requirements  of  the 
specific  test  protocol  take  precedence. 
For  example,  the  general  exposure 
guideUnes  do  not  affect  the  exposure 
timing  requirement  specified  in 
§  79.63(e)(4)(iii)  of  the  fertility 
assessment-teratology  guideline,  which 
states  that  pregnant  animal  subjects 
"shall  be  exposed  to  the  test  atmosphere 
on  each  and  every  day  between  (and 
including)  the  first  and  fifteenth  day  of 
gestation." 


m.  Detargent  Additive  Program 
Correclioa 

A.  Background 

The  final  rule  establishing  the 
Detergent  Certification  Pro-am  was 
published  July  5. 1996  (61  FR  35309). 
The  certification  rule  modified,  and  will 
later  supersede,'  the  existing  Interim 
Detergent  Program,  which  was 
published  October  14, 1994  (59  FR 
54678)  and  became  effective  January  1, 
1995.  These  rules  were  promulgated  in 
compliance  with  CAA  section  211(1), 
which  requires  all  gasoline  sold  or 
transferrml  to  the  consujner  begiiming 
January  1, 1995  to  contain  additives 
preventing  the  accmnulation  of  deposits 
in  engines  or  fuel  supply  systems.  The 
CAA  charged  EPA  with  the  task  of 
establishing  specifications  for  such 
detergent  additives. 

The  interim  detergent  program 
requires  virtually  all  gasoline  used  by 
the  consiuner  to  contain  effective 
detergent  additives  for  the  control  of 
port  fuel  injector  deposits  (PFID)  and 
intake  valve  deposits  (IVD).  However, 
the  interim  program  does  not  include 
specific  performance  tests  and  standards 
for  the  additives.  In  contrast,  the 
detergent  certification  program  requires 
manufacturers  to  conduct  specific 
vehicle-based  performance  tests,  using 
industry-standard  test  procedures  and 
specified  test  fuels,  to  demonstrate  the 
effective  contit)!  of  IVD  and  PFID.  These 
certification  tests  are  the  basis  for 
determining  the  minimum 
concentration  at  which  a  detergent 
additive  can  be  used  in  gasoline  (i.e., 
the  lowest  additive  concentration  or 
LAC). 

B.  Today's  Actions 

1.  Multiple  Versions  of  Detergent 
Packages 

Detergent  additive  manufacturers 
commonly  produce  and  market  (and 
thus  must  register  under  40  CFR  part  79) 
a  number  of  conunercial  additive 
products  containing  the  same  detergent- 
active  ingredient(s)  at  different 
concentrations.  EFA  imderstands  that 
this  is  a  normal  business  practice,  and 
does  not  believe  it  is  necessary  or 
desirable  to  require  the  effectiveness  of 
each  such  product  variant  to  be 
demonstrated  in  separate  certification 
tests.  As  EPA  stated  in  the  preamble  to 
the  interim  detergent  rule: 

EPA  agrees  that  separate  perfomiance  tests 
should  not  be  needed  for  multiple  detergent 
additive  packages  which  contain  the  same 


'  In  general,  the  requirements  of  the  certification 
program  become  mandatory  for  detergent  additive 
manufacturers  and  blenders  on  July  1, 1997  and  for 
gasoline  retailers  on  August  1. 1997. 


active  deteiynt  iogradtonts  In  differant 
conoentratioDS.  provided  that  the  minimian 
recommended  treat  rata  specified  in  tha 
registration  information  for  aach  additive 
package  properly  aooounti  for  the  varialiaBS 
in  concentraticMi.  Specifically,  for  each 
registered  deteigant  packaga  which  the 
manufacturer  intends  to  suppoct  with  a 
single  set  of  test  data,  the  final  oonceiitratkMi 
of  active  detergent  ingredients  (resulting 
when  the  detergent  pedtage  is  added  to 
gasoline  at  its  respective  minimum 
recommended  treat  rate)  must  be  no  leaa  tiaan 
the  minimum  concentrations  shown  to  be 
effiective  by  the  testing  *  *  *  (Sleparato 
supporting  data  are  needed  only  if  tha  actual 
chemical  identity  of  an  active  detergent 
ingredient  is  changed.  (59  FR  546M-M) 

Thus,  it  has  not  been  EPA's  intent  to 
require  duplicative  cwtification  testing 
for  diffierent  versions  of  a  particular 
detergent  additive  package.  Through  ui 
overeight,  however,  a  regulatory 
provision  to  codify  this  principle  was 
not  included  in  the  interim  detngent 
program  regulations,  nor  did  such  a 
provision  appear  in  the  final 
certification  program  regulaticms. 
Today's  action  corrects  these 
unintentional  overeights  by  adding  new 
regulatory  text  at  §80.141(cK3)(v)  and 
§  80.161(b)(l)(ii)(D).  The  new  regulatory 
provisions  permit  a  detergent  additive 
manufacturer  to  apply  one  set  of 
performance  data  to  multiple  detergent 
additive  products  containing  the  same 
active  ingredients,  provided  that  the 
minimum  recommended  concentration 
or  LAC  recorded  for  each  product  is 
adjusted  accordingly. 

2.  Typographical  Corrections 

The  Federal  Register  document 
which  published  the  detergent 
certification  final  rule  (61  FR  35309) 
contained  a  numbering  error  affecting  a 
regulatory  provision.  Specifically,  the 
provision  on  "Procedures  for  curing  use 
restrictions."  which  should  have  been 
labeled  as  paragraph  (9)  (nine)  in 
§  80.169(c).  was  mistakenly  labeled  as 
paragraph  (g)  in  §80.169.  In  the  same 
paragraph,  a  reference  to  "this 
paragraph  (g)"  should  have  referred  to 
"this  paragraph  (c)(9)".  In  addition,  the 
title  of  the  paragraph  should  have 
appeared  in  italic  rather  than  regular 
tyf)e  font  These  errors  are  corrected  in 
this  direct  final  rule. 

Finally,  a  syntactical  error  was  made 
in  §  80.172(e).  which  concerns  penalties 
related  to  non-conformity  with  the 
product  transfer  document  requirements 
of  the  detergent  certification  program.  In 
paragraph  (2)  of  this  section,  there  is  an 
erroneous  reference  to  "gasoline  not 
additized  in  conformity  with  interim 
detergent  program  requirements."  rather 
than  a  proper  reference  to  "gasoline  not 
additized  in  conformity  with  detergent 
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certification  program  requirements." 
This  error  is  corrected  in  this  direct 
final  rule. 

rv.  Administrative  Rsquironents 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4.  1993).  the  Agency  must 
determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  any  regulatory 
action  that  is  likely  to  result  in  a  rule 
that  may; 

(1)  Have  an  annual  efliact  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or. 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  direct  Hnal  rule  is  not  a  "significant 
regulatory  action".  The  regulatory 
corrections  included  in  this  notice  will 
result  in  reduction  of  potential  testing 
costs  and  related  compliance  burdens. 

B.  Regulatory  Flexibility  Analysis 

EPA  has  determined  that  it  is  not 
ne<:essary  to  prepare  a  regulatory 
flexibility  analysis  in  conne<.:tion  with 
this  direct  final  rule.  EPA  ha.s 
determined  that  this  rule  will  not  have 
a  signifuant  adverse  etronomic  impaci 
on  a  substantial  number  of  small 
businesses.  On  the  contrary,  the 
corrections  inipiemente<l  by  this  rule 
will  simplify  compliance  and  reduce 
potential  testing  requirements  for  all 
affected  parties. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  II.S  C.  a.SOl  et  seq..  and 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  action  as  it 
does  not  involve  the  colle<:tion  of 
information  as  defined  therein 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 


("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  oovemments.  in  the 
aggregate:  or  by  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  obiectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.  The 
Agency  has  determined  that  the  direct 
final  rule  promulgated  today  does  not 
include  a  federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  action  does  not 
establish  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments.  In  fact,  this  action 
has  the  effect  of  reducing  potential 
regulatory  burdens.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  do  not  apply. 

£.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule  "  as  defined  by  5 
use.  804(2). 

V.  Electronic  Copies  of  Rulemaking 
Documents 

Electronic  copies  of  this  rule,  and 
earlier  rulemaking  documents  related  to 
the  F/FA  Registration  Program,  the 
Interim  Detergent  Program,  and  the 
Detergent  Certifu:ation  Program,  are 
available  free  of  charge  on  EPA's 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS)  and  on  the 
Internet.  For  specific  instructions, 
contact  Joseph  Femandes  at  the  phone 
number  or  address  above.  These 
documents  are  also  available  in  the 
public  dockets  referenced  above. 

List  of  Subjects 

40  CFR  Part  79 

Environmental  protection.  Fuels.  Fuel 
additives.  Gasoline,  Motor  vehicle 


pollution.  Penalties.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  80 

Environmental  protection,  Fuel 
additives.  Gasoline  detergent  additives, 
Gasoline,  Motor  vehicle  pollution. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  ^4ov«mber  7. 1996. 
Carol  M.  Brewner. 
Admini$trator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  79  and  80  of  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  7»-(  AMENDED] 

1.  The  authority  citation  for  part  79 
continues  to  read  as  follows: 

Andbartty.  42  U.S.C.  7414.  7524.  7S45  and 
7601. 

2.  Section  79.61  is  amended  by 
revising  paragraph  (d)(5)  to  read  as 
follows: 

(  7B.61    VaMcte  emiaaiona  Inhaialton 


(d)*  *  * 

(5)  Exposure  conditions.  Unless 
precluded  by  the  requirements  of  a 
particular  test  protocol,  animal  subjects 
shall  be  exposed  to  the  test  atmosphere 
based  on  a  nominal  5-day-per-week 
regimen,  subject  to  the  following  rules: 

0)  Each  daily  exposure  must  be  at 
least  6  hours  plus  the  time  necessary  to 
build  the  chamber  atmosphere  to  90 
percent  of  the  target  exposure 
atmosphere.  Interruptions  of  daily 
exposures  caused  by  technical 
difficulties,  if  infrequent  in  occurrence 
and  limited  in  duration,  may  be  made 
up  the  same  day  by  adding  equivalent 
exposure  time  after  the  technical 
problem  has  been  corrected  and  the 
exposure  atmosphere  restored  to  the 
required  level. 

(ii)  Normally,  no  more  than  two  non- 
exposure  days  may  occur  consecutively 
during  the  test  period.  However,  if  a 
third  consecutive  non-exposure  day 
should  occur  due  to  circumstances 
beyond  the  tester's  control,  it  may  be 
remedied  by  adding  a  supplementary 
exposure  day.  Federal  and  other 
holidays  do  not  constitute  such 
circumstances.  Whenever  possible,  a 
make-up  day  should  be  taken  at  the-first 
opportunity,  i.e..  on  the  next  day  which 
would  otherwise  have  been  an 
intentional  non-exposure  day.  If  a 
compensatory  day  must  be  scheduled  at 
the  end  of  the  standard  test  period,  then 
it  may  occur  either: 
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(A)  Immediately  following  the  last 
standard  exposure  day,  with  no 
intervening  non-exposure  days;  or 

(B)  With  up  to  two  intervening  non- 
exposure  days,  provided  that  no  fewer 
than  two  consecutive  compensatory 
exposure  days  are  completed  before  the 
test  is  terminated  and  the  animals 
sacrificed. 

(iii)  Except  as  allowed  in  paragraph 
(d)(5)(ii)(B)  of  this  section,  in  no  case 
shall  there  be  fewer  than  four  exposure 
days  per  week  at  any  time  duAng  the 
test  period. 

(iv)  A  nominal  90-day  (13-week) 
subchronic  test  period  shall  include  no 
fewer  than  63  total  exposure  days. 


PART  80— {AMENDED] 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7545  and 
7601(a). 

2.  §  80.141  is  amended  by  adding 
paragraph  (c)(3)(v)  to  read  as  follows: 

f  80.141    Intertm  detergent  gasoline 
program. 

***** 

(c)  *  *  • 

(3)*   *   * 

(v)  A  manufacturer  may  use  a  single 
set  of  test  data  to  demonstrate  the 
deposit  control  effectiveness  of  more 
than  one  registered  detergent  additive 
product,  provided  that: 


(A)  the  additive  products  contain  all 
of  the  same  detergent-active 
components  and  no  detergent-active 
coniponents  other  than  those  contained 
in  common;  and 

(B)  the  minimimi  concentration 
recommended  for  the  use  of  each  such 
additive  pnxluct  is  specified  such  that, 
when  each  additive  product  is  mixed  in 
gasoline  at  the  recommended 
concentration,  each  of  its  detergent- 
active  components  will  be  present  at  a 
final  concentration  no  less  than  the 
lowest  concentration  for  that  component 
shown  to  be  effective  by  the  data 

available  for  the  tested  additive  product. 

***** 

3.  §80.161  is  amended  by  adding 
paragraph  (b)(l)(ii)(D)  to  read  as  follows: 

§  80.161    Detergent  additive  certtfication 
progfam. 

***** 

(b)*  *  • 

(D*  *  * 

(ii)*  *  • 

(D)  A  manufacturer  may  use  a  single 
set  of  certification  test  data  to 
demonstrate  the  deposit  control 
effectiveness  of  more  than  one 
registered  detergent  additive  product, 
provided  that: 

(})  the  additive  products  contain  all  of 
the  same  detergent-active  components 
and  no  detergent-active  components 
other  than  those  contained  in  common; 
and 

(2)  the  minimum  concentration 
recommended  for  the  use  of  each  such 


additive  product  is  specified  such  that, 
when  each  additive  product  is  mixed  in 
gasoline  at  the  recommended 
concentration,  each  of  its  detergent- 
active  components  will  be  present  at  a 
final  concentration  no  less  than  the 
lowest  concentration  of  that  component 
which  was  present  when  the  tested 
additive  product  met  the  PFID  and  IVD 
performagce  standards  specified  in 
§80.165. 


S  80.169    [Amended] 

4.  §  80.169  is  amended  by 
redesignating  paragraph  (g)  as  paragraph 
(c)(9);  in  newly  designated  paragraph 
(c)(9)  introductory  text,  by  revising  the 
reference  "this  paragraph  (g)"  to  read 
"this  paragraph  (c)(9)";  and  by 
italicizing  the  heading  of  paragraph 
(c)(9). 

5.  §  80.172  is  amended  by  revising 
paragraph  (e)(2)  to  read  as  follows: 

§80.172    Penalties. 

*  *  *  ft  * 

(e)*   •   • 

(2)  The  day  that  gasoline  not 
additized  in  conformity  with  detergent 
certification  program  requirements,  as  a 
result  qi  the  PTD  non-conformity,  is 
offered  for  sale  or  is  dispensed  to  the 
ultimate  consumer. 
***** 

(FR  Doc.  96-29180  Filed  11-15-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S652-6] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Environmental 
Leadership  Program 

AGENCY:  Environmental  Protection 
Aj^ency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq],  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Environmental  Leadership  Program. 
EPA  ICR  number  1794.01.  Before 
submitting  the  ICR  to  OMB  for  review 
£ind  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  17.  1997. 

ADDRESSES:  Tai-ming  Chang  (2223A)  or 
Debby  Thomas  (2223A).  U.S.  EPA.  401 
M  St..  S.W..  Washington  DC.  20460. 
Interested  persons  may  obtain  a  copy  of 
the  ICR  without  charge  by  calling  Tai- 
ming  Chang  at  (202) 564-5081. 
FOR  FURTHER  INFORMATION  CONTACT:  Tai- 
ming  Chang.  (202)  564-5081.  or  Debby 
Thomas.  (202)  564-5041.  Fax  number: 
(202) 564-0050. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
voluntarily  choose  to  participate  in  the 
full-scale  Environmental  Leadership 
Program. 

Title:  Environmental  Leadership 
F'rogram. 

Abstract:  The  Environmental 
Protection  Agency  (EPA)  is  developing 
the  Environmental  Leadership  Program 
(ELP).  The  ELP  is  a  voluntary  program 
designed  to  accomplish  several  goals, 
including  better  protecting  the 
environment  and  human  health  by 


promoting  a  systematic  approach  to 
managing  environmental  issues  and  by 
encouraging  environmental 
enhancement  activities  (e.g.. 
biodiversity,  energy  conservation).  The 
Agency  also  hopes  to  increase 
identification  and  timely  resolution  of 
environmental  compliance  issues  by 
ELP  participants.  The  Mentoring 
component  of  the  ELP  attempts  to 
multiply  compliance  assistance  efforts 
by  incorporating  industry  as  mentors. 
The  overall  Program  should  serve  to 
foster  constructive  and  open 
relationships  between  agencies,  the 
regulated  community,  and  the  public. 

The  proposed  framework  ana  program 
requirements  as  outlined  below  are  also 
available  for  comment.  As  part  of  the 
application  process  for  the  ELP. 
facilities  will  be  asked  to  submit 
information  about  their  environmental 
management  systems  (EMS), 
compliance  and  EMS  auditing 
programs,  and  community  outreach  and 
employee  involvement  programs. 
Federal  facilities  applying  to  the 
Program  must  submit  a  statement 
aff.rming  they  endorse  the  Code  of 
Environmental  Management  Principles. 

EPA  will  assess  eacn  applicant's 
information  and  determine  whether 
they  meet  Program  requirements.  For 
those  that  do  meet  the  requirements, 
EPA  will  conduct  a  compliance 
screening  and  provide  a  30-day 
comment  period  to  the  public.  A  third 
party  auditor  that  meets  ELP  EMS 
auditor  qualifications  (which  may 
include  EPA  or  State  staff)  will  then 
verify  that  the  ELP  EMS  elements  are 
met  by  the  applicant  and  that  the 
facility  has  implemented  ELP  EMS 
standards. 

Upon  acceptance  to  the  Program, 
facilities  will  be  required  to  submit 
annual  performance  reports  as  a  term  of 
participation.  The  annual  performance 
report  should  contain  the  following 
seven  sections:  a  boiler  plate  section  on 
EMS  activities;  objective,  goals,  and 
measures  for  EMS;  a  table  of 
information  on  the  formal  audit  (EMS 
and  compliance)  for  years  2  and  5  of  the 
6-year  participation  period;  an  ^MS 
performance  evaluation  (results  and 


measures);  a  table  of  information  on 
agency  inspections;  compliance  issues 
and  status  summary  for  the  year;  other 
environmental  enhancement  activities; 
and  highlights  from  community 
outreach/employee  involvement  and 
mentoring  programs. 

The  submission  of  information  for  the 
purposes  of  application  to  the  ELP  is 
voluntary.  The  ELP  will  use  a  disclosure 
and  confidentiality  policy  that  includes 
40  CFR  Part  2  and  reference  to  any 
State-specific  regulations  of 
confidentiality.  During  the  application 
process  to  ELP,  the  Incentives  for  Self- 
Policing:  Discovery,  Disclosure, 
Correction  and  Prevention  of  Violations 
Policy,  dated  December  22,  1995 
(Federal  Register  Vol.  60,  No.  246)  will 
apply.  Information  submitted  as  part  of 
the  annual  performance  report  is 
required  for  participation  in  the 
Program.  The  annual  performance 
report  will  be  made  available  to  the 
public.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  oirrently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

EPA  is  soliciting  comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the    * 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


Federal  Regiater  /  Vol.  61,  No.  223  /  Monday,  Nevember  18.  1996  /  Notices 


58751 


Burden  Statement  It  is  estimated  that 
iapproximately  75  fedlities  may 
voluntarily  apply  to  the  Environmental 
Leadership  Program  annually.  An 
estimated  72  hours  will  be  expended  to 
provide  EPA  with  data  for  application  to 
the  ELP.  This  burden  hour  estimate 
translates  to  a  cost  of  approximately 
$3,175  per  facility  [{$21/houixll0% 
overhead)  times  72  hours]  and  a  total 
cost  to  industry  of  approximately 
$238,125  ($3,175  per  facility  times  75 
facilities)  in  the  first  year  of  the 
program.  Facilities  will  also  need  150 
hours  for  preparing  the  annual 
performance  report.  This  represents  an 
additional  cost  to  industry  of  $8,615  per 
facility  and  a  total  cost  to  industry  of    - 
$496,125.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  November  1, 1996. 
Elaine  Stanley, 
Director,  Office  of  Compliance. 
(PR  Doc.  96-29455  Filed  11-15-96;  8:45  am] 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Parts  1600, 1620  and  1655 

Daflnhion  of  Baalc  Pay;  Thrift  Savings 
Plan  Loans 

AQENCY:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Interim  rule  with  request  for 

comments. 

8UIMARV:  The  Executive  Ehrector  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  pubUshing  an  interim 
rule  to  implement  two  provisions  of  the 
Thrift  Savings  Plan  Act  of  1996.  and  to 
amend  the  Board's  interim  loan 
regulations  to  codify  changes  made  to 
the  Thrift  Savings  Plan  (TSP)  loan 
program  since  the  loan  regulations  were 
published  in  1990.  This  interim  rule 
conforms  Board  regulations  to  the 
statutory  definition  of  "Basic  pay." 
expands  TSP  loan  eligibility,  and 
increases  the  efficiency  of  the  TSP  loan 
program. 

DATES:  This  interim  rule  is  effective 
November  18,  1996.  Comments  must  be 
received  by  January  17, 1997. 
ADDRESSES:  Comments  may  be  sent  to 
Patrick  }.  Forrest,  Federal  Retirement 
Thrift  Investment  Board.  1250  H  Street. 
N.W..  Washington.  DC  20005. 
FOR  FURTHER  INFORMAr.ON  CONTACT: 
Patrick  J.  Forrest  on  (202)  942-1662. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  TSP,  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Pub.  L.  99-335,  100  Stat.  514, 
which  has  been  codified,  as  amended, 
largely  at  5  U.S.C.  8401-8479  (1994). 
The  TSP  is  a  tax-deferred  retirement 
savings  plan  for  Federal  employees  that 
is  similar  to  cash  or  deferred 
arrangements  established  under  section 
401  (k)  of  the  Internal  Revenue  Code. 

On  September  30,  1996,  the  President 
signed  the  Thrift  Savings  Plan  Act  of 
1996  (the  1996  Act).  Pub.  L.  104-208, 
div.  A,  tit.  I,  sec.  101(0,  §659.  Prior  to 
the  passage  of  the  1996  Act,  FERSA 
contained  a  definition  of  "basic  pay"  at 
5  use.  8431.  Section  206  of  the  1996 
Act  repealed  5  US  C.  8431  and 
amended  5  U.S.C.  8401(4)  to  provide 
that  the  term  "basic  pay"  has  the 
meaning  given  that  term  by  5  U.S.C. 
8331(3).  The  Board  is  amending  its 
regulations  to  conform  with  this 
amendment. 

Also  prior  to  the  passage  of  the  1996 
Act.  FERSA  provided  at  5  U.S.C. 
8433(g)(2)  that  a  TSP  loan  could  be 
approved  only  if  the  funds  sought  were 
to  be  used  for  the  purchase  of  a  primary 
residence,  for  Hnancial  hardship,  or  for 


educational  or  medical  expenses. 
Section  203(a)(5)(B)  of  the  1996  Act 
eliminated  thi ;  purpose  test  and  the 
Board  is  amending  its  loan  regulations 
to  reflect  this  change.  In  addition, 
section  203(a)(5)(A)  of  the  1996  Act 
adds  the  following  sentence  to  5  U.S.C. 
8433(g)(1):  "Before  a  loan  is  issued,  the 
Executive  Director  shall  provide  in 
writing  the  employee  or  Member  with 
appropriate  information  concerning  the 
cost  of  the  loan  relative  to  other  sourcw 
of  financing,  as  well  as  the  lifstinM  cosW 
of  the  loan,  including  the  diflisfenoe  in 
interest  rates  between  the  funds  ofliaied 
by  the  Thrift  Savings  Fund,  and  any 
other  affect  of  such  loan  on  the 
employee's  or  Member's  final  account 
iMlance."  This  interim  rule  amends  the 
Board's  loan  regidations  to  add  this  new 
requirement. 

The  Board's  interim  loan  regulations 
were  published  on  January  10, 1990. 
Since  then,  the  Board  has  revised  TSP 
loan  procedures  to  increase  the 
efficiency  of  the  loan  program.  This 
interim  nile  also  codifies  those 
revisions. 

Regulatory  Flodbilky  Act 

I  certify  that  these  regulaticxis  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulations  will  affect  only 
employees  of  the  United  States 
Government. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Propoeed 
Rulemaking  and  30-Day  Delay  of 
Efiisctive  Date 

Under  5  U.S.C.  553  (b)(3)(B)  and 
(d)(3).  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  Section  207  of  the  1996  Act 
provides  that  the  1996  Act  shall  take 
effect  on  the  date  of  its  enactment  and 
that  its  provisions  are  to  be  given  effect 
at  the  earliest  practicable  date  as 
determined  by  the  Executive  Director  in 
regulations.  The  Executive  Director  has 
determined  that  the  Board  can  give 
immediate  effect  to  sections  203(a)(5) 
and  206  of  the  1996  Act;  therefore,  a 
delay  in  their  implementation  would  be 
contrary  to  the  1996  Act.  In  addition, 
because  the  remaining  provisions  of  this 
interim  rule  codify  existing  TSP  loan 
program  procedures,  notice  and  public 
procedure  on  them  is  unnecessary. 


Subnuaaion  to  Congreaa  and  the 
General  Accounting  OflBce 

Under  section  801(a)(1)(A)  of  the 
Administrative  Proceduie  Act  (APA).  as 
amended  by  the  Regulatory  Enforcement 
Fairness  Act  of  1996.  Pub.  L.  104-121, 
tit.  n,  110  Stat.  847.  857-875  (5  U.S.C 
801(a)(1)(A)),  the  Board  submitted  a 
report  containing  this  nUe  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  the  publication  of  this 
rule  in  today's  Federal  Ri^ister.  This 
rule  is  not  a  major  rule  as  defined  in 
section  804(2)  of  the  APA  as  amended 
(5  U.S.C  804(2)). 

Unfimded  Mandates  Refi»rm  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  Pub.  L.  104-4. 
section  201,  109  Stat.  48,  64,  the  effect 
of  this  regulation  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  or 
tribal  governments  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  imder  section  202. 109  Stat. 
48,  64-65.  is  not  required. 

List  of  Subjects 

5  CFR  Parts  1600  and  1620 

Government  employees.  Pensions, 
Retirement. 

5  CFH  Part  1655 

Credit.  Government  employees. 
Pensions.  Retirement. 

Federal  Ratirsment  Thrift  Investment  Board. 
Uogtr  W.  KfaUe. 
Executive  Director. 

For  the  reasons  set  out  in  the 
preamble.  5  CFR  Chapter  VI  is  amended 
as  set  forth  below: 

PART  1600— EMPLOYEE  ELECTIONS 
TO  CONTRIBUTE  TO  THE  THRIFT 
SAVINGS  PLAN 

1.  The  authority  citation  for  part  1600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8351,  8432(b)(1)(A), 
8474(b)(5)  and  (c)(1). 

2.  The  definition  of  Basic  pay  in 

§  1600.1  is  revised  to  read  as  follows: 

fieoai    Dennltiona. 

•        •        •        •        • 

Basic  pay  means  basic  pay  as  defined 
in  5  use.  8331(3).  and  it  is  the  rate  of 
pay  used  in  computing  any  amount  the 
individual  is  required  to  contribute  to 
the  Civil  Service  Retirement  and 
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Disability  Fund  as  a  condition  for 
participating  in  the  Civil  Service 
Retirement  System  or  the  Federal 
Employees'  Retirement  System,  as  the 
case  may  be. 


PART  1620-CONTINUATK)N  OF 
EUQIBILITY 

3.  The  authority  citation  for  part  1620 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8474  and  6432b;  Pub. 
L.  99-591, 100  Stat.  3341;  Pub.  L.  100-238. 
101  Stat.  1744;  Pub.  L  100-659. 102  SUt. 
3910;  Pub.  L.  101-508. 104  Stat.  1388;  Pub. 
L.  104-106. 110  Stat  186;  Pub.  L.  104-134, 
110  Stat  1321. 

Sie2a72    [Amemled] 

4.  Section  1620.72  is  amended  by 
revising  "8431"  in  paragraph  (b)(1)  to 
read  "8331(3)". 

fl62a83    [Amended] 

5.  Section  1620.83  is  amended  by 
revising  "8431"  in  paragraph  (a)  to  read 
"8331(3)". 

PART.1655-LOAN  PROGRAM 

6.  The  authority  citation  for  part  1655 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8433(g)  and  8474. 

7.  Section  1655.1  is  amended  by 
removing  the  definition  of  "Mid-Month 
Processing  Cycle",  by  revising  the 
definititm  of  "Interim  Accoimt  Balance" 
and  by  adding,  in  alphabetical  order, 
two  new  definitions  to  read  as  follows: 

S  166S.1    Dofinltlona. 

•        *        *        •        • 

Interim  Account  Balance  means  the 
unvalued  accotmt  balance  of  a 
participant's  account  on  the  last 
business  day  of  the  month. 

Monthly  Processing  Cycle  means  the 
process,  beginning  on  the  evening  of  the 
fourth  business  day  of  the  month,  by 
which  the  recordkeefwr  allocates  the 
amount  of  earnings  to  be  credited  to 
participant  accounts  in  the  Plan  and 
authorizes  disbursements  from  the  Plan. 


Taxable  Distribution  means  the 
reporting  to  the  Internal  Revenue 
Service  as  taxable  income  the  amount  of 
outstanding  principal  and  interest  on  a 
loan  upon  foilure  by  the  participant  to 
repay  the  loan  in  full  according  to  the 
terms  of  the  Loan  Agreement/ 
Promissory  Note. 
•        *        *        •        • 

8.  Section  1655.2  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 


§1655^    EllglbHWyfoftoana^ 

*  *   *  Persons  who  are  eligible  to 
contribute  to  the  Thrift  Savings  Plan 
under  5  CFR  part  1620  are  also  eUgible 
to  apply  for  a  loan. 

9.  Section  1655.3  is  revised  to  read  as 
follows: 

§  1 655.3    Information  concerning  tite  cost 
of  the  loan. 

Before  a  loan  is  issued,  the 
recordkeepwr  will  provide  the 
participant  written  information 
concerning  the  cost  of  the  loan  relative 
to  other  sources  of  financing,  as  well  as 
the  lifetime  cost  of  the  loan,  including 
the  difference  in  earnings  rates  between 
the  funds  offered  by  the  Thrift  Savings 
Fund  and  any  other  effect  of  the  loan  on 
the  participant's  final  account  balance. 

10.  Section  1655.4  is  revised  to  read 
as  follows: 

f  1665.4    Number  of  loans. 

A  participant  may  have  no  more  than 
two  loans  outstanding  at  any  time.  Only 
one  of  the  two  loans  may  be  a  loan  for 
the  purchase  of  a  primary  residence. 

11.  Section  1655.9  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§1666J    Effect  of  loans  on  Individual 
account 

•        •        •        •        • 

(b)  The  removal  of  the  principal  for 
earnings  allocation  purposes  described 
in  paragraph  (a)  of  this  section  will  be 
prorated  according  to  the  investment  of 
the  portion  of  the  accoimt  represented 
by  emplo]Fee  contributions  and 
attributable  earnings  in  the  G  Fund,  the 
C  Fimd,  and  in  the  F  Fimd  as  of  the 
most  recent  valuation  date. 

(c)  Loan  payments,  including  both 
principal  and  interest,  will  be  credited 
to  the  individual  account  of  the 
participant  repaying  the  loan  for  the 
month  in  which  the  loan  payment  is 
processed  by  the  recordkeeper.  The  loan 
payments  (principal  and  interest)  will 
be  credited  pro  rata  to  the  G  Fimd.  the 
C  Fimd,  and  the  F  Fund  based  upon  the 
proportions  of  the  interim  account 
balances  of  the  G  Fund,  the  C  Fund,  and 
the  F  Fund  balances  in  the  borrower's 
account  on  the  last  day  of  the  month 
prior  to  the  month  in  which  the  loan 
pa)rment  is  processed.  Earnings  on  loan 
payments  will  be  credited  as  described 
in  5  CFR  part  1645. 

12.  Section  1655.10  is  amended  by 
removing  paragraph  (d)  and  by  revising 
paragraph  (c)  to  read  as  follows: 

§1655.10    Loan  application. 

***** 

(c)  The  application  must  contain  the 
following  information: 


(1)  The  participant's  name.  Social 
Security  number,  date  of  birth,  current 
address,  and  pay  cycle; 

(2)  A  statement  as  to  whether  the  loan 
is  for  the  purchase  of  a  primary 
residence  as  described  in  §  1655.20; 

(3)  The  amount  requested  and  the 
loan  repayment  period; 

(4)  Marital  status  of  the  participant 
and,  if  married,  the  name  and  address 
of  the  participant's  spouse;  and 

(5)  Any  other  information  that  the 
Executive  Director  may  from  time  to 
time  prescribe. 

13.  Section  1655.11  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

f  1655.11    Ljoon  Agraement^Promiseory 
Not*. 

***** 

(d)  The  signed  Loan  Agreement/ 
Promissory  Note  must  be  accompanied 
by: 

(1)  A  completed  and  signed 
discretionary  payroll  allotment  form 
authorizing  deductions  of  all  amounts 
due  under  the  Loan  Agreement/ 
Promissory  Note,  which  deduction  the 
participant  agrees  to  maintain  through 
his  or  her  employing  agency; 

(2)  In  the  case  of  a  loan  for  the 
purchase  of  a  primary  residence, 
supporting  materials  that  document  the 
purchase  of  the  residence  and  the 
amount  requested.  This  information  is 
descril>ed  in  §  1655.20;  and 

(3)  Any  other  information  that  the 
Executive  Director  shall  from  time  to 
time  require. 

14.  Section  1655.12  is  revised  to  read 
as  follows: 

S  1656.12    Loan  approval. 

(a)  The  application  vrill  be  reviewed 
by  the  recordkeeper  and  will  be 
accepted  only  if  it  conforms  with  the 
requirements  of  this  part.  Upon  receipt 
of  the  appUcation,  the  recordkeeper  will 
determine  whether: 

(1)  The  participant  is  qualified  to 
apply  for  a  lotm  under  §  1655.2  and  has 
provided  all  required  information; 

(2)  The  participant  already  has  the 
maximum  number  of  loans  outstanding, 
or  if  the  application  is  for  a  residential 
loan,  the  participant  already  has  a 
residential  loan  outstanding; 

(3)  The  participant  already  has  a 
pending  loan  appUcation; 

(4)  The  requested  loan  exceeds  the 
maximum  amounts  set  forth  in 

§  1655.6(b),  or  is  less  than  the  minimum 
amount  set  forth  in  §  1655.6(a).  If  the 
loan  appUcation  process  date  occurs 
during  a  month  biefore  the  monthly 
processing  cycle,  the  maximum  and 
minimum  amounts  will  be  detmnined 
using  the  interim  accoimt  balance  at  the 
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end  of  the  prior  month   If  the  loan 
application  process  date  occurs  after  the 
monthly  processing  cycle  but  before  the 
end  of  the  month,  the  maximum  and 
minimum  amounts  will  be  determined 
using  the  most  recent  valued  account 
balance; 

(5)  The  applicant  is  covered  by  a 
retirement  system  that  is  eligible  to 
participate  in  the  Thrift  Savings  Plan; 

(6)  A  CSRS  participant  who  is  married 
but  does  not  kiiow  the  whereabouts  of 
his  or  her  spouse  has  been  granted  an 
exception  to  the  spousal  requirement  as 
described  in  §  1655.18;  and 

(7)  The  participant  has  received  a 
taxable  loan  distribution  (as  described 
in  §  1655  13)  from  the  Thrift  Savings 
Plan  within  the  12  consecutive  month 
period  preceding  the  date  of 
application,  except  as  a  result  of  a 
failure  to  repay  the  loan  upon  the 
participant's  separation  from  service  or 
conflrmed  non-pay  status  for  a  period 
exceeding  one  year. 

(b)  Failure  by  the  applicant  to  comply 
with  any  of  the  requirements  of  this  part 
will  result  in  rejection  of  the  loan 
application. 

(c)  If  the  recordkeeper  accepts  the 
loan  application,  a  Loan  Agreement/ 
Promissory  Note  will  be  sent  to  the 
applicant,  as  provided  In  $  1655.11. 
When  the  completed  Loan  Agreement/ 
Promissory  Note  is  returned  by  the 
applicant,  along  with  documentation,  if 
required  to  be  submitted  under 

§§  1655.11(d)  and  1655.20.  the  loan  will 
be  initially  approved  or  denied  by  the 
recordkeeper  based  upon  the 
requirements  of  this  part.  iiK:luding  the 
following  conditions: 

(1)  The  participant  has  signed  a 
promise  to  pay  the  loan  and  a  statement 
that  the  information  provided  to  the 
recordkeeper  is  true  and  complete  to  the 
best  of  the  participant's  knowledge; 

(2)  Processing  of  the  loan  would  not 
be  prohibited  by  §  1655.19  relating  to 
court  orders; 

(3)  A  FERS  participant's  spouse  has 
consented  to  the  loan  or.  if  the  spouse's 
whereabouts  are  unknown  or 
exceptional  circumstances  make  it 
inappropriate  to  secure  the  spouse's 
consent,  an  exception  to  the  spousal 
requirement  described  in  §  1655.18  has 
been  granted; 

(4)  The  completed  Loan  Agreement/ 
Promissory  Note  was  received  by  the 
recordkeeper  within  45  days  of  the  date 
it  was  prepared; 

(5)  llie  participant  has  completed  and 
signed  a  loan  payment  allotment  form; 
and 

(6)  Any  other  conditions  that  the 
Executive  Director  may  from  time  to 
time  prescribe. 


(d)  The  loan  issue  date  v^U  occur 
within  60  days  of  the  date  the  loan  is 
initially  approved  unless  the 
recordkeeper  determines  that: 

(1)  A  court  order  would  prohibit  the 
loan  for  the  reasons  described  in 
§1655.19; 

(2)  The  participant's  employing 
agency  has  reported  the  death, 
retirement,  or  separation  of  the 
participant;  , 

(3)  Tne  participant's  account  balance 
on  the  loan  issue  date  does  not  contain 
sufficient  employee  contributions  and 
related  earnings  to  make  the  loan; 

(4)  The  loan  exceeds  the  maximum       • 
loan  amount  set  forth  in  §  1655.6(b)  as 

of  the  most  recent  valuation  date;  or 

(5)  The  loan  does  not  comply  with 
any  other  criteria  that  the  Executive 
Director  may  from  time  to  time 
prescribe. 

(e)  Loans  will  be  issued  once  a  month. 
After  the  lo<m  issue  date,  the 
recordkeeper  will  provide  information 
to  the  United  States  Treasury  which  will 
permit  the  Treasury  to  mail  a  check  for 
the  principal  amount  of  the  approved 
loan  to  the  participant. 

(fl  A  loan  is  considered  to  have  been 
made  to  a  participant  on  the  loan  issue 
date. 

15.  Section  1655.13  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2)(ii)  and 
(a)(3)  to  read  as  follows: 

11655.13    DMrlbuUons. 

(a)  •    *    • 

(1)  A  participant  is  in  confirmed  non- 
pay  status  for  a  period  of  one  year  or 
more  and  the  participant  has  not 
prepaid  the  loan  as  provided  in 
§1655.17; 

(2)*    •    • 

(ii)  90  calendar  days  after  the  date  of 
the  notice  from  the  recordkeeper  to  the 
participant  that,  because  his  or  her 
payments  were  incorrect  or  missing  for 
90  calendar  days  (pursuant  to 
§  1655.15(a)).  his  or  her  loan  must  be 
reamortized  or  prepaid  in  full  or  a 
taxable  distribution  will  be  declared; 

(3)  There  are  incorrect  or  missing 
payments  (as  described  in  §  1655.15) 
and  the  participant  fails  to  or  is 
ineligible  to  exercise  one  of  the 
reamortization  or  repayment  in  full 
options  set  forth  in  §  1655.15; 


16.  Section  1655.15  is  amended  by 
revising  paragraph  (b)  and  the  fourth 
sentence  of  paragraph  (c)  to  read  as 
follows: 

S  1655.15    Incorrect  payments. 

*        *        ■        •        • 

(b)(1)  Interest  from  the  beginning  of 
the  90-day  period  described  in 
paragraph  (a)  of  this  section  will  be 


added  to  the  outstanding  loan  principal 
and  the  participant  will  be  required  to 
reamortize  the  loan.  Generally,  a 
reamortization  schedule  will  be 
calculated  to  maintain  the  remaining 
number  of  payments  scheduled  for  the 
loan.  The  recordkeeper  will  prepare  and 
send  a  Rider  to  the  Loan  Agreement/ 
Promissory  Note  and  a  new  payroll 
allotment  form  to  the  participant.  The 
recordkeeper  must  receive  troin  the 
participant  a  signed  Rider  to  the  Loan 
Agreement/Promissory  Note  and  a 
newly  signed  payroll  allotment  form 
within  45  calendar  days  of  the  date  the 
Rider  is  prepared.  If  the  45th  day  falls 
on  a  Saturday,  Sunday,  or  a  Federal 
holiday,  the  deadline  will  be  the  next 
business  day. 

(2)  If  the  remaining  number  of 
payments  would  cause  the  loan  term  to 
extend  beyond  18  years  less  120  days 
from  the  loan  issue  date  for  a  loan  for 
the  purchase  of  a  primary  residence,  or 
five  years  less  120  days  from  the  loan 
issue  date  for  any  other  loan,  the 
recordkeeper  will  reamortize  the  loan  to 
enable  the  entire  amount  of  principal 
and  interest  to  be  repaid  within  those 
limits.  The  recordkeeper  will  prepare 
and  send  to  the  participant  a  Rider  to 
the  Loan  Agreement/Promissory  Note 
and  a  new  payroll  allotment  form.  The 
recordkeeper  must  receive  &Dm  the 
participant,  within  45  calendar  days  of 
the  date  the  Rider  is  prepared,  the 
signed  Rider  to  the  Loan  Agreement/ 
Promissory  Note  and  a  newly  signed 
payroll  allotment  form.  If  the  45th  day 
falls  on  a  Saturday,  Sunday,  or  a  Federal 
hoUday.  the  deadline  will  be  the  next 
business  day. 

(3)  If  no  reamortized  payments  can  be 
calculated  under  this  section  to  allow 
the  loan  to  be  repaid  within  the  time 
limit  describea  in  paragraph  (b)(2)  of 
this  section,  and  the  participant  does 
not  prepay  the  loan  in  full,  a  taxable 
distribution  will  be  declared. 

(4)  If  the  reamortized  loan  principal 
would  exceed  the  maximum  loan 
amount  as  calculated  under  §  1655.6(b), 
the  loan  will  not  be  reamortized.  The 
participant  must  prepay  the  loan  in  full 
or  a  taxable  distribution  will  be 
declared. 

(5)  If  a  participant  does  not  sign  and 
return  the  Rider  to  the  Loan  Agreement/ 
Promissory  Note,  and  the  participant 
does  not  prepay  the  loan  in  full,  a 
taxable  distribution  will  be  declared. 

(6)  A  reamortization  will  he 
calculated  based  on  the  assumption  that 
the  reamortization  will  be  completed  50 
days  after  the  Rider  to  the  Loan 
Agreement/Promissory  Note  is 
prepared. 

(c)  *  *  *  If  the  additional  payments 
would  extend  the  term  of  the  kian 
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beyond  five  years  from  the  loan  issue 
date  (or  18  years  from  the  loan  issue 
date  in  the  case  of  a  loan  for  the 
purchase  of  a  primary  residence),  the 
participant  must  either  reamortize  the 
loan  so  as  to  establish  scheduled 
payments  that  will  repay  the  loan 
within  those  time  periods  or  prepay  in 
full  the  remaining  uni>aid  amounts. 


17.  Secti<Hi  1655.16  is  amended  by 
removing  parapaph  (d)  and  by  revising 
paragraph  (b)  to  read  as  follows: 


11666.16 


(b)  Before  a  loan  can  be  reamortized, 
the  recordkeeper  must  receive  from  the 
participant,  wdthin  45  days  of  the  date 
a  Rider  to  the  participant's  Loan 
Agreement/Promissory  Note  was 
prepared,  a  signed  Rider  to  his  or  her 
Loan  Agreement/Promissory  Note 
which  deecribes  the  estimated  terms 
and  conditions  of  the  reamortized  loan 
and  a  newly  signed  payroll  allotment 
fonn.  If  the  45th  day  falls  on  a  Saturday, 
Sunday,  or  Federal  holiday,  the 
deadline  will  be  the  next  business  day. 
•        •        •        •        • 

18.  Section  1655.17  is  amended  by 
revising  the  last  sentence  of  paragraph 

(a)  and  the  first  sentence  of  paragraph 

(b)  to  read  as  fellows: 


(1666.17    Prspeyntant. 

(a)  *  *  *  Prepayment  in  full  means 
receipt  by  the  fecordkeeper  of  payment 
of  all  principal  and  interest  due  in  the 
form  of  a  certified  or  cashier's  check,  a 
certified  or  treasurer's  draft  from  a 
credit  imion,  or  a  money  order. 

(b)  If  a  participant  returns  a  loan 
check  to  the  rec(»dkeeper  in  order  to 
repay  his  or  her  loan,  it  will  be  treated 
as  a  prepayment  in  full.  *  *   * 

19.  Section  1655.18  is  revised  to  read 
as  follows: 

§1655.18   Spouaal  rtgMs. 

(a)  Within  seven  calendar  days  of  a 
CSRS  participant's  loan  application 
process  date,  the  recordkeeper  will  send 
a  notice  to  the  participant's  current 
spouse  that  the  participant  has  applied 
for  a  loan. 

(b)  As  a  condition  for  approval  of  the 
Loan  Agreement/Promissory  Note  for  a 
FERS  participant,  the  participant  must 
provide  the  recordkeeper  vnih  any 
evidence  the  Board  requires  to 
demonstrate  that  the  cturent  spouse  has 
consented  to  the  loan  for  which  the 
participant  has  apphed. 

(c)  A  CSRS  participant  may  obtain  a 
waiver  of  the  spousal  requirement 
described  in  paragraph  (a)  of  this 
section  if  the  participant  estabUshes,  to 
the  satisfaction  of  the  Executive 
Director,  that  the  spouse's  whereabouts 
are  unknown. 

(d)  A  FERS  participant  may  obtain  a 
waiver  of  the  spousal  requirement 
described  in  paragraph  Cb)  of  this 


section  if  the  participant  establishes,  to 
the  satisfaction  of  the  Executive  Director 
that: 

(1)  The  si}ouse's  whereabouts  are 
unknown;  or 

(2)  Exceptional  circumstances  prevent 
the  obtaining  of  consent. 

(e)  The  procedures  for  obtaining  an 
exception  to  the  spousal  requirements 
(including  the  definition  of  exceptional 
circumstances)  described  in  paragraphs 
(c)  and  (d)  of  this  section  will  be  the 
same  as  the  proceduj«s  described  in  5 
CFR  part  1650. 

20.  Section  1655.19  is  revised  to  read 
as  follows: 

f  1655.19    Court  orders. 

Upon  receipt  of  a  document  that 
purports  to  be  a  quahfying  retirement 
benefits  court  order  or  qualifying  legal 
process  relating  to  a  participant's  legal 
obligations  to  provide  child  support  or 
make  alimony  payments,  the 
participant's  TSP  account  will  be 
frozen.  After  the  account  is  frozen,  no 
loan  will  be  allowed  until  the  account 
is  unfrozen.  The  Board's  procedures  lot 
processing  retirement  benefits  court 
orders  and  legal  processes  are  explained 
in  5  CFR  part  1653. 

Sf  1655.21  through  1665.24    [Removed] 

21.  Sections  1655.21  through  1655.24 
are  removed. 
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Proclamation  6955  of  November  13,  1996 

To   Provide   Duty-free   Treatment   to   Products   of  the   West 
Bank  and  the  Gaza  Strip  and  Qualifying  Industrial  Zones 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Section  9(a)  of  the  United  States-Israel  Free  Trade  Area  Implementation 
Act  of  1985.  as  amended  (the  "Act")  (19  U.S.C.  2112  note),  authorizes 
the  President  to  proclaim  elimination  or  modification  of  any  existing  duty 
under  certain  conditions  as  the  President  determines  is  necessary  to  exempt 
any  article  of  the  West  Bank  or  Gaza  Strip  or  a  qualifying  industrial  zone 
from  duty. 

2.  Section  9(c)  of  the  Act  authorizes  the  President  to  proclaim  that  articles 
of  Israel  may  be  treated  as  though  they  were  articles  directly  shipped  from 
Israel  for  the  purposes  of  the  U.S.-Israel  Free  Trade  Agreement  (the  'Agree- 
ment") even  if  shipped  to  the  United  States  from  the  West  Bank,  the  Gaza 
Strip,  or  a  qualifying  industrial  zone,  if  the  articles  otherwise  meet  the 
requirements  of  the  Agreement. 

3.  Section  9(d)  of  the  Act  authorizes  the  President  to  proclaim  that  the 
cost  or  value  of  materials  produced  in  the  West  Bank,  the  Gaza  Strip, 
or  a  qualifying  industrial  zone  may  be  included  in  the  cost  or  value  of 
materials  produced  in  Israel  under  section  l(c)(i)  of  Annex  3  of  the  Agree- 
ment, and  the  direct  costs  of  processing  operations  performed  in  the  West 
Bank,  the  Gaza  Strip,  or  a  qualifying  industrial  zone  may  be  included  in 
the  direct  costs  of  processing  operations  performed  in  Israel  under  section 
l(c)(ii)  of  Annex  3  of  the  Agreement. 

4.  Section  9(e)  of  the  Act  authorizes  the  President  to  specify  areas  that 
constitute  qualifying  industrial  zones  for  purposes  of  the  Act. 

5.  Pursuant  to  section  9(a)  of  the  Act,  I  have  determined  that  the  Ham.cr.ized 
Tariff  Schedule  of  the  United  States  (HTS)  should  be  modified  to  provide 
duty-free  entry  to  qualifying  articles  that  are  the  product  of  the  West  Bank 
or  Gaza  Strip  or  a  qualifying  industrial  zone  and  are  entered  in  accordance 
with  the  provisions  of  section  9  of  the  Act. 

6.  I  have  decided  that  articles  of  Israel  may  be  treated  as  though  they 
were  articles  directly  shipped  from  Israel  for  the  purposes  of  the  Agreement 
even  if  shipped  to  the  United  States  from  the  West  Bank,  the  Gaza  Strip, 
or  a  qualifying  industrial  zone,  if  the  articles  otherwise  meet  the  requirements 
of  the  Agreement. 

7.  I  have  decided  that  the  cost  or  value  of  materials  produced  in  the  West 
Bank,  the  Gaza  Strip,  or  a  qualifying  industrial  zone  may  be  included  in 
the  cost  or  value  of  materials  produced  in  Israel  under  section  l(c)(i)  of 
Annex  3  of  the  Agreement,  and  the  direct  costs  of  processing  operations 
performed  in  the  West  Bank,  the  Gaza  Strip,  or  a  qualifying  industrial 
zone  may  be  included  in  the  direct  costs  of  processing  operations  performed 
in  Israel  under  section  l(c)(ii)  of  Annex  3  of  the  Agreement. 

8.  Section  604  of  the  Trade  Act  of  1974  (19  U.S.C.  2483)  authorizes  the 
President  to  embody  in  the  HTS  the  substance  of  the  provisions  of  that 
Act.  and  of  other  acts  affecting  import  treatment,  and  actions  thereunder. 
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NOW.  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  section 
301  of  title  3,  United  States  Code,  section  9  of  the  Act  (19  U.S.C.  2112 
note),  and  section  604  of  the  Trade  Act  of  1974  (19  U.S.C.  2483).  do  proclaim 
that: 

(1)  In  order  to  provide  the  tariff  treatment  being  accorded  under  the 
Act,  the  HTS  is  modified  as  set  forth  in  the  Annex  to  this  proclamation. 

(2)  I  delegate  to  the  United  States  Trade  Representative  the  powers  granted 
to  me  in  section  9(e)  of  the  Act  to  specify  through  notice  in  the  Federal 
Register.areas  constituting  qualifying  industrial  zones. 

(3)  The  modifications  to  the  HTS  made  by  the  Annex  shall  be  effective 
with  respect  to  goods  entered,  or  withdrawn  firom  warehouse  for  consump- 
tion, on  and  after  the  third  day  after  the  date  of  publication  of  this  proclama- 
tion in  the  Federal  Register. 

(4)  All  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


Billing  code  3195-01-P 


OOlAjAiUOA  ^jtU^^ 
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AMNEX 

HOOIFICATIONS  TO  GENERAL  NOTES  3  AND  8  TO 
THE  HARMONIZED  TARIFF  SCHEDOLB  OF  THE  WITED  STATES 


Effective  with  re«p«ct  to  £oo<U  tntered.  or  withdrawn  froa  warehome  for 
con«M«>tlon.  on  and  after  the  third  <Uy  after  the  date  of  publication  of  thl« 
procIaMtlon  In  the  Federal  laelater: 

1.  General  note  3(a)(1)  la  Modified  by  deleting  ■subparagraph  (Iv)'  and  by 
Inserting  In  lieu  thereof  "subparagraphs  (Iv)  and  (v)'. 

2.  The  following  new  provisions  are  Inserted  In  nuaerlcal  sequence  In  general 
note  3(a)  to  the  Haraonlzed  Tariff  Schedule  of  the  United  States: 


"(v) 


Prt^Ktl  ef  the  ywt  ttrk.   the  Ceie  ttHn  or  ■  auiUfvtH.  iittrUt  mm. 

(A)  ti^iaet  to  ttM  pravlalon*  ef  thU  peraeri^,  artlclaB  Mbich  an   li^ertad  eiractly 
fr«a  the  Wwt  •■*,  the  Sau  Strip.  ■  euelifylni  ln««tr<et  ton*  m  drflnae  in 
M^division  (•)  of  tlilt  Mtaparwrapli  or  loraol  mit  or*-- 

(1)  lAeity  tho  groHth,  product  or  ■mifaeturo  of  tho  Hoot  Sank,  tho  Gau  Strip 
or  a  eualifyins  induatrial  zona;  or 

(2)  noH  or  difforant  arttciaa  of  lu— m  that  Itava  baan  froMn,  producad  or 
■anifaeturad  in  the  Mat  lank,  tha  Gaia  Strip  ar  a  eueXfylni  induatrial 
nna,  and  tha  aui  of-- 

«         (I)    tha  coat  ar  valua  of  tha  eatarial*  pradMcad  in  tha  Mat  Urk,   tha 
Cata  Strip,  a  quelifyini  induatrial  zona  tr   laraal,  plua 

(II)    tha  diract  coots  of  proeaaaint  oparatiena  (nat  ineluriins  ti^a 

cai*inin|  ar  padcafint  aparatiam,  and  nat  inetudim  etra  dilwtian 
%  Mith  Mtar  ar  xith  another  aitetanca  that  daaa  not  aatariatly 

altar  tha  cheractariatic*  of  auch  articlaa)  parforwad  in  the  Mat 
•arte,  tha  laia  Strip,  a  quallfyint  induatrial  tana  ar  laraal, 

is  not  laaa  than  SS  parcant  of  tha  appraiaad  walua  of  auch  articlas; 

ahall  ba  aliiibla  for  duty-froa  antry  into  tha  euatois  tarritary  of  tha  Itnitad 
Stataa.  Far  purpeeoa  of  subdivision  (A)(2),  aatariala  Mhich  ara  uaad  <n  tha 
production  of  articles  in  tha  Mat  lank,  tha  fiaza  Strip  or  a  quallfyins  induatrial 
tona,  and  uhich  are  tha  product  of  tho  United  Stataa,  mv  ba  coiaitod  in  an  anat 
up  to  IS  poreant  of  tha  appraised  valua  of  auch  articlas. 

(B)  Articlaa  are  ■i»ortad  diroetiv  for  tha  pur  pom  of  this  parafraph  If-- 

(1)  they  ara  ahippad  directly  free  the  Mat  Sank,  tha  Gaxa  Strip,  a  quatlfytne 
industrial  nna  or  Israal  into  tho  United  Stataa  vithaut  paaslns  throuph 
tho  territory  of  any  intensadiata  eemtry;  or 

(2)  ^  they  ara  shipped  thrau^  tha  territory  of  an  intaraadiata  counry,  and  tha 

articlaa  in  tha  shipaant  do  not  antar  Into  tha  ii— iiii  of  any  Intaraadiata 
country  and  tha  invoices,  bills  of  lading  and  other  ahippine  docusants 
opacify  tha  United  States  as  the  final  daatirwtian;  or 

(3)  thay  ara  ahippad  throu^  an  intaraadiata  couitry  and  the  inveicat  and  other 
doeuHnts  do  not  specify  tha  United  States  aa  tha  final  dastination,  and 
tha  articlaa-- 

(I)  raMin  uidor  tha  control  of  tha  cuataas  authority  in  an 
intaraadiata  cowitry; 

(II)  ds  not  antar  into  tha  i  i— ana  of  an  intaraadiata  eoknrty  axcapt 
for  the  purpeea  of  a  sola  othor  than  at  retai I ,  but  only  i  f  tha 
articles  ara  iaportod  aa  a  raault  of  tita  arifinal  ii—srrlal 
traneectiona  batMan  tha  iaporter  and  tha  producer  or  tha 
producer's  sales  agent;  and 

(III)  have  not  baan  subjactad  to  oparationa  other  than  loading, 
wiloading  or  other  activitias  nacaasary  to  prasarva  tha  articlaa 
in^ood  condition. 

(C)  Tha  tens  "ntu  or  diffarant  arl|||||  ||f  niiHii"  aaana  that  articlas  aust  have  been 
attetantially  tranafofad  in  tha  Mat  Sank,  tha  Caza  Strip  or  a  qualifyir« 
induatrial  zona  into  articlaa  uith  a  nau  naas,  eharectar  or  uaa. 

(S)  (1)  For  the  purposes  of  subdivision  (A)(2)(I),  the  cost  or  value  or  eaterials 
produced  in  tha  Uast  Sank,  tha  Gaza  Strip  or  a  qualifying  industrial  zona 
includaa-- 


(I)  tha  aanufacturar's  actual  coat  for  tha  Mtariala; 

(II)  Hhan  not  included  in  the  eanufacturar's  actual  cost  for  tha 
aatariala,  the  freight,  ineurenca,  packing  and  all  other  coats 
incurred  in  tranoporting  tha  estariats  to  the  eanufacturar's 
plant; 
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(Z> 


(III) 
(l») 


m4  ' 


*•  «•!«••( 


UM*  «■  *«««  ia^mat  m  Om  aMvlat*  kv  MM  Mat  •»*,  tto 
tan  ttrip  m  ■  vatlfylna  InAatrl*!  Mna,  If  wdi  tain  v« 
rmtxxmt  mt  ■■■rtatlan. 


(I) 


(f) 


(S> 


<1) 


(2) 


(I) 


•U 


mm  i 


In 


\\m>  tr  ■mfaetirw'  cf 


(ID        m 


fit; 


'•  ^««t. 


(Ill)      fr«4«lit,  Iwrwii.  pMklna  siM  all 
tmpsrtint  Mm  aatarlsi  M  Mm 

If  Mm  InfarsMltn  iMMMary  M  m^hm  Mm  mm  tr  ««(ua  vf  ■  aatarlat   It 
iMt  awallAt*.  MM  Omum  tanrlM  aar  aaaartaln  ar  aatloca  Mm  Mtua 
MiarMf  ualfif  alt  naaaraMa  aaOMMi. 

f«r  ■■■■■■^  af  Mila  ^_  ^  ^  .      ^ 

ta  ■«  irticla  ara  MMaa  eaata  afwr  «r«at(r 
yiti*  eat  ka  raaaanaMy  a>nini<  ta,  tiM  iraMll.  aradMMtaM,  amfacttra 
w  aaaariMy  af  that  artlcta.     *ati  aaata  ImluMt.  M  ara  nat  Ualttd  ta. 
Mm  faltavlnt  la  Mm  aatant  Mm(  Mmv  ara  ImluMM*  In  Mm  ippralaaM  valua 
af  trtlclaa  * '  " '-  '^" — '  *"*" — 


(ID 


(III) 


(t¥) 


All  aaaaat  li*ar  aaata  InaaiwaM  in  Mm  trawMi,  priMatlaw, 
aaru'aaMai  ar  aaaaMy  af  tka  artiela,  tmluiltni  frtnga  taanaflta, 
■n-tto-Jak  tratnint  anri  aaata  af  anatnaarlng.  w^fvliBry,  quality 
cantrai  anM  ataliar  aaraaraMi; 

Dlaa,  aataa,  taa4ina  art  Mipraaiatlan  an  aHklnary  aiM  a^paait 
lAlalt  ara  allaaaMa  ta  tiali  artictaa; 

int  eaata 


■aaaarcn,  M*«a(ipaait,  Malin,  anfinaarlni  a<d  Muapr 
inaafar  aa  MMy  ara  ailacaMa  ta  matt  urxStffm;  mtt 

Caata  af  Inapaatint  wt  taat<>«  aycli  articlaa. 


Ikaaa  itaa  MMt  ara  nat  inal«riiM  aa  tfiraat  aaata  af  praaaaainf  e^aratlona 
idtli  raapact  ta  m  artlcla  ara  tfcaaa  lAlcli  ara  nat  MIraetly  attritautaMa  ta 
Mm  artiala  ar  ara  nat  aaata  af  aanifacturim  Mm  artlala.     tuck  itaaa 
IncluMa.  hut  ara  nat  llaltad  ta-- 


(I) 
(ID 


fit; 
ral 


■anaral  aapanaaa  af  M>ln«  hualnaaa  i*lca  ara  altfMr  nat  allocaMa 
ta  Mm  artlcla  ar  ara  nat  ralatad  ta  MM  •raMMi,  praMuctlan, 
aanufacnra  ar  aaaauMy  af  Mm  artlcla,  luak  aa  a^inlatratlva 
aa(arlaa,   raaialty  and  llaMUty  Inairanaa,  adMrtlalnn  and 


aa(arlaa,  caaua(ty  and  llaMUty  I 
aataaaaft  talariaa,  eaaaiaalana  ar 


l^ananaf  articlaa  ara  aitaad 


(1) 
(2) 


ttM  li^artar  MmII  ba 
eandltiana  far  duty 


mt  ta 
Itn;  I 


tlalna 
Mm  duty  awiptlan  pravldad  In  Milt 
:lfy  tiMt  audi  articlaa  aaat  all  af  tha 


idMn  ra^jaatad  by  Mm  Cuitaaa  aanrica.  Mm  iapartar,  aawfaeturar  ar 
anpartar  aubaita  a  daclaratlan  aettin(  farth  alt  partlnant  Infaraatlan  altb 
raapact  ta  audi  articlaa,   including  tka  fallavini: 

A  daacrlatian  af  audi  articlaa,  ^jawltiaa,  ni^feara  and  aarita  of 
liirlinii.   iRMlca  filial  in.  and  Ml  la  af  lading; 


(I> 


(ID 


rigtian  af  Mm  agaratlana  pn  tmwmt   In  Mm  praduetlan  af 


audi  articlaa  in  Mm  Uaat  Mnk,  tiM  bBta  Strl^,  a  «alify 
Indwtrial  lana  ar  laraal  and  an  idantlfleatlan  af  Mm  dl 
caata  af  praaaaalnf  aparatiana 


ilifylr 
ract 


(III)   A  daacrigtian  af  Mm  ■atariala  laad  in  Mm  praduetion  af  audi 
articlaa  dilch  ara  lAally  tiM  fraudi,  praduct  ar  aanufactura  af 
tba  Mat  baali,  MM  laia  (trip,  a  ^alifyinp  induatrial  tana, 
laraal  ar  tha  unltad  ttataa,  tnt  a  atataaant  aa  ta  tiM  caat  or 
vatua  af  audi  aatarlala; 


(IV) 


(Y) 


riptlai  af  MM  oparatiana  parfaraad  an,  ad  a  ttatMant  aa 
ta  tiM  aripin  ad  caat  ar  valut  af,  aiy  faraign  aetarialt  uaad  In 
audi  articlaa  dileb  ara  claiaad  ta  ha»a  baan  aufflciantly 
praraaaad  In  Mm  Uaat  bank.  Mm  laxa  Strip,  a  «Mlifytng 
Induatrial  tana  ar  laraal  aa  aa  ta  ba  aatarlala  pradgad  in  xh» 
Maat  bank.  Mm  (an  (trip,  a  ^allfying  induatrial  tana  ar  laraal; 
and 

A  daacrlpilan  af  Mm  arlgin  ad  aaat  ar  «a(ua  af  aiy  faraign 
atariala  uaad  In  ttM  artlcla  diick  kaxa  nat  baan  aktotantially 
tranafaraad  In  Mm  Uaat  bar*.   Mm  kaia  (trip  ar  a  gHalifylng 
Induatrial 


(•) 


af  Mila 


■HfYlM  1 
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(1) 
(2) 
(3) 


ctypt; 


portiont  of  th*  t»rrftery  of  Israol  and  Jordw  or  Israol  mi 


hat  btan  doalgnatad  by  local  auttierftiot  at  an  anclava  itfMrt  Mixiiandiaa 
■ay  antar  without  payatnt  of  duty  or  axciaa  taxaa;  and 

haa  baan  daaignatad  by  tha  Unitad  Stataa  Tradt  Rapraaantatfva  fn  a  notica 
publiahad  In  tha  Fadaral  Raatttar  aa  a  qualifyins  induatrial  zona." 


3.     General  note  8  Is  nodifled  as  follows: 

(a)  by  inserting  in  subdivision   (b)(ii)   of  such  note  tiie  expression  "(or 
directly  fron  the  West  Bank,    the  Gaza  Strip  or  a  qualifying  industrial  zone  as 
defined  in  general  note  3(a) (v)(G)   to  the  tariff  schedule)"   inmediately  after 
-Israel": 

(b)  by  inserting  in  subdivision  (b)(iii)(A)   of  such  note  the  expression 
",    and  including  the  cost  or  value  of  materials  produced  in  the  West  Bank,    the 
Gaza  Strip  or  a  qualifying  industrial  zone  pursuant  to  general  note  3(a)(v)    to 
the  tariff  schedule,"   immediately  after  "Israel";    and 

(c)  by  inserting  in  sxibdivision  (b)(iii)(B)   of  such  note  the  expression 
"  and  including  the  direct  costs  of  processing  operations  performed  in  the 
West  Bank,    the  Gaza  Strip  or  a  qualifying  industrial  zone  pxirsuant  to  general 
note  3(a) (v)    to   the  tariff  schedule,"   immediately  after  "Israel,". 
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1308 56883 

101 58151 

22CFR 

41 56438 

121 56884 

801 58327 

23CFR 

640 57330 

MCFR 

245 .579^5" 

3600 56624,  56472 

2SCFR 

308 .57002 

MCFR 

40 - 58004 

46 56004 

49 .58004 

301 .56004 

801 .56004 

802 .56004 

rin^uMiJ  Ruia*: 

1  56647.  58020.  56192 

27CfR 

4 80828 

5 56826.57597 

7 56828.57587 

19 J6828 

20 .56928 

22 56828 

24 56928 

25 56828 

27 J6928 

70 56928 

250 .56928 

261 .56828 

ttCTR 

540 —57568 

2tCFR 

0 sr»\ 

1910 

1915 

1820 .Jf746 

4044 .56479 

1962 56366 

JOCTR 

943 56646 

nCFR 

560 .56460 

Ptupanii  nutm: 

225 .56483 

32CrR 

92 56686 

176 56686 

644 56133 

708 58009 

PrapOMd  RuIm: 

199 56829 


33CFR 

117 57585 

PropOMd  RuIm: 

117 57599 

165 57589 

187 56358 

404 56486 

407 56496 

36CfR 

223 58281 

37CFR 

1 56439 

2 „ 56439 

5....„ 56439 

10 56439 

Propossd  Rutes: 

202 68497 

38Cf1t 

2 56448 

3 56626.57586 

17 .56887 

36 .56449 

42 56449 

ptropocad  RuIm: 

17 56486 

38CFR 

233 56450 

40CFR 

52 56461.  56470.  56472. 

56474.  56627.  56629.  56897. 

57331,  57775,  561 33.  58281, 
56461.58482 

69 58158 

70 56681.57589 

79 ....58744 

80 56304,  56744 

81 56462.58487 

86 56102.56618 

89 56102 

90 58296 

180 56136,  58331 

261 57334 

266 56631 

300 56477,  57504.  58332 

455 _ 57518 

51 58497 

52 56491.  56482,  56649, 

56650.  56030.  57343.  57834. 
56406.58671 

63 57802 

69 58158 

81 58498 

82 56493 

85 58022 

86 56026 

89 58028 

132 56444 

152 57366 

156 57356 

180 57366 

194 304^9 

247 57748 

300 56931 

437 56650 

41CFR 

106-735 „ 56399 


42CFR 

50 56631 

413 58631 

431 58140 

PropOMd  RuIm: 

121 58158 

43CFR 

1600 58160 

1820 - 58180 

1840 58160 

1860 58160 

1860 .58160 

1880 58160 

2080 56496.  56160 

2200 .58180 

2300 58160 

2520 .58160 

2540 .56160 

2580 .58160 

2620 58180.  56S00 

2720 56160 

2800 57606.  58160 

2810 .58160 

2880 58160 

2910 .56160 

2920 57605.  56160 

3000 .56180 

3100 56651.56160 

3120 .56160 

3150 .58160 

3160 58160 

3180 58160 

3200 .58160 

3240 58160 

3250 .58160 

3260 .58160 

3280 50160 

3410 .56180 

3420 .56160 

3430 .58160 

3450 .56160 

3470 .56160 

3480- 58160 

3600 .56160 

3610 .58160 

3620 .56160 

3630 56160 

3640 50160 

3560 56160 

3560 56160 

3500 56180 

3710 56160 

3730 56160 

3740 56180 

3800 56160 

3610 58180 

3820 57837 

3830 58160 

3870 58160 

4100 57806 

4200 56160 

4300 56407,  57605.  56160 

4700 57606.  56160 

5000 56160 

5040 58601 

5460 .57605 

5470 58160 

5610 57605.  58160 

6400 56651 

8200 57805 

8340 57605 

8350 57605 

8360 57606 

8370 58160 


Federal  Register  /  Vol.  61,  No.  223  /  Monday,  November  18,  1996  /  Reader  Aids 


iii 


8570 „ 57605 

9180 58160 

9210 57605 

9230 58160 

9260 57605 

44CFfl 

64 57572 

45CFR 

205 58140 

1301 57186 

1303 57186 

1304 57186 

1305 57186 

1306 57186 

1308 57186 

1355 58632 

1366 58632 

1357 58632 

46CFR 

14 56632 

28 57268 

150 58143 

221 56900 

295 58663 


PropoMd  Rules: 

67 58359 

586 .58160 

47CFR 

1 57334 

22 58333 

73 57335.  57336.  58340 

80 58010 

87 58010 

ProposAd  Rules: 

73 57359,  57360.  58360. 

58361 

48CFR 

212 58488 

225 58488.  58489 

231 58490 

252 58488 

1501 57336 

1503 57336 

1509 57336 

1510 57336 

1511 57336 

1512 57336 

1513 57336 

1516 57336 

1519 57336 


1527 57336 

1532; _ 57336 

1533 57336 

1535 57336 

1542 57336 

■1552 57336 

9904 58011 

Propossd  Ruiss: 

1 57622 

2 57622 

6 58622 

14 57622 

15 57622,58622 

31 58452 

36 57622 

42 58452 

52 57622,  58622 

53 57622 

1552 57623 

49CFR 

27 56409 

1011 573:^ 

1104 57339,58490 

1111 57339.58490 

1112 57339,58490 

1113 57339 

1114 57339 


1115 57339.58490 

1121 57339.58490 

Propossd  RuisK 

383 56936 

39-1 56936 

395 _ 57252 

571  56652,  58362.  58504 

1310 56652 

50CFR 

285 57340.  58341 

600 57843 

648 58461 

679 56425,  56477,  57340. 

57341,58491 
Propossd  RuIss: 

17 56501 

36 56502 

285 57361 

300 57625 

630 57361 

644 57361 

648 56902,  58365,  58508 

660 56902 

678 57361 

679 56902,  57780.  57781 


IV 
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The  tmm  in  this  list  were 
edtoiiety  connpiled  as  an  aid 
to  Fedarai  Regtster  loers. 
Induaion  or  exclusion  from 
Ma  lat  has  no  legal 
aignMcance. 

RULES  QOINQ  INTO 
EFFECT  TODAY 

AOraCULTURE 
DEPARTMENT 
Afilinei  and  Plent  HeeMi 
InapecHon  Service 
Interstata  transportion  o( 
animats  and  aninial  products 
(quarantine): 
Brucalosis  m  cattle  and 
biaon- 

Stata  and  area 
classifications;  pubiahed 
11-18-96 
Oveitima  services  retatino  to 
Imports  and  exporla: 
Commuled  traveltima 
aiowances;  published  11- 
18-96 

ooMMOomr  futurss 

TRAOWQ  COMMISSION 

Commodity  Exchange  Acfc 
Interpretative  statement 
(Section  8a)  amended; 
publication:  published  11- 
18-96 
CNVmONMCNTAL 
Pf«0TCCT1ON  AGENCY 
Air  quality  imptementation 
plana;  approval  and 
promulgation;  various 
Statos: 

FtofMa;  published  9-18-90 
Hazardous  waste  program 
auttwnzations: 
New  Mexico;  published  9- 
19-96 
FEDERAL 

COMMUNICATIONS 
COMMWSION 
Radio  services,  special: 
Interactive  video  arxj  data 
service;  published  9-18-96 
Radio  statKxw.  tatile  of 
asaignments: 
CaMomia;  pubiahed  10-15- 

96 
Penraytvama;  published  10- 
15-96 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrifl  savings  plan 
Basic  pay  definition  and 
ThrtW  Savings  Plan  loan 
program  amendments, 
published  li-l&-96 
HEALTH  AND  HUMAN 
SCRVICC9  DEPARTMENT 
food  and  Drug 
Adndnlaeretton 
Animal  drugs,  feeds,  and 
related  products: 


Sponsor  name  and  address 
changes- 

Alstoe.  Ltd..  Animal 
Hedlh:  published  11-18- 
96 
Biological  products: 
Distributor  name  prominence 
on  labels;  published  11-€- 
96 
Food  addHlvee: 
Paper  ami  papertXMtrd 
compQr>enl»- 
Acrylic  acid,  sodium  salt 
copolymer  with 
polyettiyler)eglycol  affyl 
ether;  published  11-1S- 
96 
HOUSING  AND  URBAN 
OEVELOPMEHT 
DEPARTMENT 
Annual  income  definition; 
exclusions;  published  10-18- 
96 
INTERIOR  DEPARTMENT 
Flah  and  WIMMe  Servtee 
Endarxjered  and  threatened 
apedes: 

Stobblns'  momlrig-glory  etc 
(five  plants  from  Central 
Sierran  foolhlls.  CA); 
published  10-18-96 
INTERIOR  DEPARTMENT 
National  Park  Servtee 
Natior^  ParV  System: 
Alaska  visitor  service 
authohzationa;  pubiahed 
10-18-96 
JUSTICE  DEPARTMENT 


Federal  prisoners;  paroling 
and  releasing,  etc.: 
Trarafer  treaty  cases: 

special  Iranalaree 

heahngs;  published  10-17- 

96 
LABOR  DEPARTMENT 
Mine  Safety  &n^  Health 
Admlntatratlon 
Metal  mine  safely  and  health: 
Worlcplace  examinations; 

program  policy;  put)lished 

8-19-96 
SECURTTIES  AND 
EXCHANGE  COMMISStON 
Securities: 
Signilicant  buainess 

acquniiora;  diedosure 

requirements  streamlining 

and  quarterly  reporting 

requirements 

establishment  for 

unregatered  equity  sales; 

published  10-18-96 
Streamlining  diaciosure 

requirements  relating  to 

significant  buairwss 

acquisitions;  pubbstwd  10- 

18-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adnlnlali  atton 
Amrarthiness  directives: 


Pratt  &  WhUney;  pubNahed 
9-17-96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DCPARTMCNT 

Agricultural  Marfcetlng 


Qnpea  and  plums,  exported: 
comments  due  by  11-18-96; 
published  10-17-96 

Orangea  arxJ  grapefruit  grown 
in  Texas;  comments  due  by 
11-18-96:  published  9-18-96. 

AOmCULTURE 
DEPARTMENT 


Servtee 
InapecHon  and  oertiflcalion  of 
animal  t>yproducts: 
Inedtole  arimai  byproducts 
latarerxses  replaced  by 
animal  products 
ralarences:  comments  due 
by  11-18-96:  published  9- 
19^6 

quarantine. 


movement  of 
Imported  plants  and  plart 
parts;  comments  due  by 
11-18-96;  published  10-2- 
96 

AGRKULTURE 
DEPARTMENT 

Crop  Inaurance 


Crop  irwurance  regulations: 
QrtM>  risk  plan  of 
inauranoe;  commar<i  due 
by  11-22-96:  pubiihed 


ERCE  DEPARTMENT 
EoonoHric  Analyala  Bureau 
Intamaionai  services  surveys: 
Foreign  drect  investments 
in  U.S- 

BE-20;  selected  services 
tranaactkxis  with 
unalMiated  foreign 
persons;  comments  due 
by  11-18-96;  published 
10-17-96 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmoapherte  Administration 


Fishery  conservation  arvj 
management: 
Alaska;  latieries  of 
Exduaive  Ecorxxnic  Zone- 
Alaska  scaMop;  comments 
due  by  11-18-96; 
piMiahed  11-6-96 
Tanner  crab;  corrwnents 
due  by  11-19-96; 
pubkshad  11-8-96 


Northeast  nuNiBpectes, 
Adaniic  sea  scalop,  and 
American  tobsler; 
conrvnenis  due  by  11-18- 
96:  published  10-9-96 
West  Coast  States  and 
Western  Pacific  fisheriaa- 
Pacific  CkMst  groundMi; 
comments  due  by  11- 
20-96:  published  11-6- 
96 

COMMERCE  DEPARTMENT 
Patent  and  Tradamarlt  Offioa 
Patent  cases: 
Practice  and  procedure; 
Federal  regulatory  review; 
comments  due  by  1 1-22- 
96:  published  9-23-96 

DEFENSE  DEPARTMENT 

Federal  Acquisilion  Regulation 
(FAR): 

Corrpetitive  rarxje 

determinations:  comments 

due  by  11-19-96; 

published  10-9-96 
Cortracting  by  negotiation; 

Phase  I  rewrite: 

comments  due  by  11-19- 

96:  published  10-9-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arxl 
promulgation:  various 
States: 
California;  comments  due  t>y 

11-22-96;  published  10- 

23-96 
Cotorado;  comments  due  by 

11-22-96;  pubiahed  9-23- 

96 
Louisiana:  comments  due  by 

11-21-96:  pubiahed  10- 

22-96 
Montana:  comments  due  by 

11-22-96:  ptbiahed  10- 

23-96 
New  Jersey  et  aL; 

comments  due  l)y  11-22- 

96;  published  10-23^ 
West  Virginia;  comments 

due  by  11-21-96; 

published  10-22-96 
Hazardous  waste  program 
authorizations: 
Ohk);  comments  due  t>y  11- 

22-96;  published  10-23-96 
Water  pollution  control: 
Great  Lakes  System;  water 

quality  guidarKe; 

polychkxinated  biphenyl 

criteria  for  human  health 

arxJ  wikjiife;  corrwnents 

due  by  11-21-96; 

published  10-22-96 
Water  Pollution  Control: 
Ocean  dumping:  site 

designations- 
San  Francisco.  CA; 
comments  due  by  11- 
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18-96;  published  10-17- 
96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radn  services,  special: 
Private  land  mdbUe 
servnes- 

200-222  MHz  band; 
finder's  prefererKe 
program;  comments  due 
by  11-18-96;  published 
10-4-96 
Television  broadcasting: 
Advanced  television  (ATV) 
systems;  digital  television 
service;  comments  due  by 
11-22-96;  published  8-21- 
96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Fair  housing: 
Equal  Housing  Lender  and 
Opportunity  posters; 
placement  and  display; 
comments  due  by  11-19- 
96;  pubfished  9-20-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitxxi  Regulation 
(FAR): 

Competitive  range 

determinattons;  comnwnts 

due  b^  11-19-96; 

published  10-9-96 
Contracting  by  negotiation: 

Pfiase  I  rewrite: 

convnents  due  t)y  11-19- 

96;  published  10-9-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

National  Environmental  Policy 
Act;  Implementation:  Federal 
regulatory  review;  comments 
due  t}y  11-21-96;  published 
10-22-96 

INDIAN  ARTS  AND  CRAFTS 
BOARD 

IrxJian  art  and  craftsmanship; 
product  protection; 
comments  due  by  11-20-96; 
published  10-21-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Appeal  and  hearing 

procedures;  revisions; 

comments  due  by  11-18-96; 

published  10-17-96 

Land  resource  management: 


Withdrawals- 
Alaska;  National 
Petroleum  Reserve; 
comments  due  by  11- 
22-96;  published  10-23- 
96 

INTERIOR  DEPARTMENT 

Transportatton  and  utility 
systems  in  arxl  across,  and 
access  into,  conservatton 
system  units  in  Alaska: 
EoonomicaUy  feasUe  and 

prudent  altemative  route; 

definitkxi;  oonrvnents  due 

by  11-18-96;  published  9- 

17-96 

INTERIOR  DEPARTMENT 
Minarala  Management 
Service 

Royalty  management: 
Natural  gas  from  Indteui 
leases;  valuatkxi; 
comments  due  by  11-22- 
96;  published  9-23-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
aliarKtoned  mine  land 
reclantatkm  plan 
sutxnissk>ns: 

Ohio;  comments  due  by  11- 
18-96;  published  10-18-96 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Manufacturers,  distributors, 
and  dispensers  of  controlled 
sut)stances;  registratk>n, 
etc.: 

Controlled  substances  to 
ocean  vessels,  guidelines 
for  providing;  comments 
due  by  11-18-96; 
published  9-18-96 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  11-18-96; 
putilished  10-17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Competitive  range 

determinations:  comments 

due  by  11-19-96; 

published  10-9-96 
Contracting  tiy  negotiation; 

Phase  I  rewrite; 

comments  due  by  11-19- 

96;  published  10-9-96 


NATIONAL  CREDIT  UNION 
ADMBNISTRATION 

CredM  unkxis: 
Investment  and  deposit 
activifes;  comments  due 
by  11-18-96;  published  8- 
12-96 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  3udgat 
Offlea 

Nattonal  security  informalton; 
classifKalton,  downgrading, 
dedassHicatton,  and 
safeguardHig;  comments  due 
by  11-18-96;  published  9- 
17-96 

RAILROAD  RETIREMENT 
BOARD 

Program  Fraud  Civil  Remedies 
Act  of  1986: 
Civil  monetary  penalties; 

adjustment;  comments 

due  by  11-21-96; 

published  10-22-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Multiple  dass  and  series 
investment  companies; 
comments  due  by  11-18- 
96;  published  9-17-96 
Securities: 
Securities  Investor 
Protection  Corporatk>n: 
contracts  ctoseout  and 
completk>n  for  purchase 
or  sale  of  securities  made 
t>y  debtors  in  liquidation 
under  Securi 
ties  Investor  Protection 
Act;  comments  due  by 
11-22-.96;  published  11- 
1-96 

STATE  DEPARTMENT 
Privacy  Act 
Implementation:  comments 

due  by  11-19-96; 

published  10-10-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing:  comments  due  by 
11-18-96;  published  9-17- 
96 

Buri<hart  Grob  Luft-und 
Raumfahrt;  comments  due 
by  11-19-96;  putilished  9- 
19-96 


Day-Ray  Products,  Inc.; 
convnents  due  by  11-18- 
96;  pubished  10-7-96 

Jetstream;  comments  due 
by  11-19^;  pubiahed 
1(W1-96 

Raytheon;  comments  due  by 
11-^0-96;  pubished  9-30- 
96 

Weatherty  Aviatton  Co.,  Inc.; 
comments  due  by  11-18- 
96;  pubished  9-18-96 

Airworthiness  standards  and 
air  certifnation  and 
operattons: 

Transport  category  airplanes 
and  supplemental  air 
carriers  and  commercial 
operators  of  large  aircraft; 
comments  due  by  11-21- 
96;  pubished  7-24-96 

TRANSPORTATION 
DEPARTMENT 

reoerai  nignway 
Admlnlatratfoii 

Motor  carrier  safety  and 
hazardous  materials 
administration: 

Proceedings,  investigations, 
and  disqualifications  and 
penalties;  practice  rules; 
comments  due  t>y  11-20- 
96;  published  10-21-96 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Rulemaking  petitions: 

Bart>ecue  Industry 
Association;  propane 
cylinders  filling:  comments 
due  by  11-21-96; 
published  8-23-96 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Tariffs  and  schedules: 

Railroad  contracts; 
comments  due  by  11-18- 
96;  published  10-17-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Estate  and  gift  taxes: 

Interests  and  powers 
disclaimer;  comments  due 
by  11-19-96;  published  8- 
21-96 


VI 
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CFR  CHECKLIST 


Thw  ctm*m.  pnpana  by  »w  Ofltce  o*  ttw  Federal  Regtstsr.  it 
pubMiMl  wMidy.  It  is  wranged  in  (he  order  of  CFR  Wee.  elock 
nunnber*.  prteas,  end  revieion  dales. 

An  asterisk  (*)  precedes  each  enay  ttiet  has  been  issued  since  last 

weefc  snd  ^iMtih  is  now  swsiletiis  lor  sete  at  the  Qovemment  Printing 

Office. 

A  ctwcMst  of  current  CFR  volumes  oomprtsing  a  compists  CFR  sat. 

atso  ^jpears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  tor  subscription  to  al  revised  volumes  is  $883.00 

domeetlc.  S220.75  addMonal  tor  foreign  moling. 

Mail  orders  to  ttw  Superintendent  of  Documents.  Attn:  New  Orders. 

P.O.  Box  371964.  Pittsburgh.  PA  15250-7964.  AN  orders  must  be 

aocompanied  by  remittance  (ctieck.  money  order.  QPO  Deposit 

Account.  VISA,  or  Master  Card).  Cherge  orders  may  be  telephoned 

to  the  QPO  Order  Desk.  Monday  through  Friday,  at  (202)  S12-1800 

from  8:00  am.  to  4:00  p.m  eastern  time,  or  FAX  your  cfvsrge  orders 

to  (202)  S12-22S0. 

TM* 


1.2pReMnfed) (86^-028-00001-1) $4.25 

3  (l99SCompiation 
and  Ports  100  and 
101) 


(869-028-00002^ 


22.00 
SiO 


4  (869-028-0000>-7)  .... 

SParta: 

1-699  (869-028-00006-6) 26.00 

700-1199  (869-028-00006-3) 20.00 

1200-Cnd,  6(6 
Beieared) (869-028-00006- 1) 25.00 


Feb.  1.  1996 

'Jon.  1,  1996 
Jon.  1,  1996 

Jon.  1.  1996 
Jon.  1.  1996 

Jon.  1,  1996 


0-26  (869-O28-O0007-O) 22.00 

27-45  (869-O28-O00O8-8) 11.00 

46-51   (869-028-00009-6) 13.00 

52  (869-028-00010-0) 5.00 

S3-209 (86^-028-00011-8) 17.00 

210-299 (869-02»-00012-6)  35.00 

300-399  (869-028-00013-4)  17  00 

400-699 (869-028-O0014-2) 22.00 

700-899 (869-028-00015-1) 25.00 

900-999  (869-028-00016-9) 30.00 

1000-1199  „ (869-02M)0017-7) 35.00 

1200-1499  (869-O28-00OI8-5) 29.00 

1500-1899  (869-028-00019-3) 41.00 

1900-1939  (869-028-0002O-7) ]6J0O 

1940-1949  (86»-O28-00O21-5) 3100 

1950-1999  (869-C28-00022-3)  3900 

2000-tnd  (869-028-00023-1) 15.00 


Jon.  1, 
Jon.  1. 
Jon.  I, 
Jon.  1, 
Jon.  1. 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon  1. 
Jon.  1, 
Jon.  1. 
Joa  1, 
Jon.  1. 
Jon.  1. 
Jon.  1. 
Jon.  1, 
Jon.  1. 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 


23  DO 

30.00 
25.00 


8  (869-028-00024-0) 

9  Parte: 

1-199  (869-O28-00025-8)   . 

20(«nd  (869-028-00026-6)  .. 

10  Parte: 

0-50  (869-028-00027-4)  30.00 

51-199 (869-028-00028-2)  24.00 

200-399 (869-028-00029-1)  5.00 

400-499 (869-028-O0O3O-4)  21.00 

500-£nd  (869-028-O0O31-2) 34.00 

11  (869-028-00032- 1) 15.00 

12  Parte: 

1-199  (869-028-00033-J^ 

200-219 (869-028-00034-7)   . 

220-299 (869-028-00035-5) 

300-499 (869-028-00036-3)  21  00 

500-599 (869-028-00037-1) 20.00 

600-€nd  (869-028-00038-0) 31.00 

13  (869-028-00039-^) 


12.00 
17.00 
29.00 


Jon.  1,  1996 

Jon.  1,  1996 
Jon.  1.  1996 

Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1.  1996 
Jon.  1.  1996 
Jon.  1,  1996 

Jon.  1,  1996 
Jon.  1.  1996 


Jon.  1, 

Jon.  1. 

Jon.  I, 

Jon.  I, 

Jon.  1, 


1996 
1996 
1996 
1996 
1996 


6(>-139 (869-011-00041-0)  _....  SOilO 

140-199 (86MQM)0042-8) 1100 

205-1 199 (869-Q2A-00043-6) 23J0 

1200-€nd (869-02^)0046^) 16.00 


181 

0-299  (869-028-00045-2) 16X0 

300-799 (86^)08-00046-1) 26.00 

800-End  (8«M>28-00047-9) MJOO 

18  Parte: 

0-149  (869-028-00048-7) 6.S0 

150-999 „ (869-028-00049^5) 19.00 

lOOO-End (869-028-00060-9) 36J0O 


2)J00 
31.00 


171 

1-199  _ (869-028-000S2-5) 

200-239 „ (869-028-00063-3) 

240-End  (869-02W)0054-1) 


181 

1-149  (869-028-00056-0) 

150-279 (869-028-00056-8) 

280-399 (869-028-00057-6) 

400-End  (869-028-00058-4) 

19  Parte: 

1-140  (869-028-00059^2) 

141-199 _ (869-C28-00060-6) 

200-End  _ :  (869-028-O0061-4) 


17  A) 
12.00 
13.00 
11.00 

26.00 
23U)0 
]2J0O 

20  Parte: 

1-399  (869-028-00062-2) 20.00 

400-199 (869-02«)0063-1) 3&J0O 

500-€nd  (869-028-00064^ 32J0O 

21  Parte: 

16i>0 
2Z00 
29  A) 

7J00 
50.00 
28.00 

8J0 
30.00 
14.00 

36.00 
24.00 


1-99  (869-028-00066-7) 

100-169 „ (86^^)28-00066-5) 

170-199 (869-028-00067-3) 

200-299 (869-028-00068-1) 

300-499 (869-028-00069-0) 

500-599 (869-028-00070-3) 

600-799 (869-028-00071-1) 

800-1299  (869-028-00072-0) 

1300-End (869-028-00073-8) 

22Parte: 

1-299  (869-028-00074-6) 

300-End    (869-028-00075-4) 


24 

0-199  (869-028-00077-1) X.0O 

200-219  (869-028-00078-9)  14.00 

220-499 (869-028-00079-7) 13.M 

500-699 (869-028-OOOeO-l) 14.00 

700-899 (869-028-00081-9) 13.00 

900-1699  ..• (869-028-00082-7) 21  JO 

1700-£nd (869-028-00083-5) 14.00 

25  (869-028-00084-3) 32J0O 

28  Parte: 

§§1.0-1-1.60  (869-028-00085-1) 2]J0O 

§§  1.61-1  169 (869-028-00086-0) 34.00 


18.00 


Mar  1.  1996 


14 
1-59 


(869-028-00040-1) 3400        Jan.  1.  1996 


§§1  170-1.300  (869-028-00087-8) 

§§1.301-1.400  (869^)28-00088-6) 

§§1.401-1.440  (869-028-00089^ 

§§1441  1.500  (869-028-00090-8) 

§§1.501-1.640 (869-028-00091-6) 

§§1641-1.850 (869-028-00092-4) 

§§1.851-1.907  (869-028-00093-2) 

§§1.908-1.1000  (869-028-00094-1) 

§§1  lWl-1.1400  (869-028-00095-9) 

§§1.1401-Efxl  (869-028-00096-7) 

2-29  (869-028-00097-5) 

30-39  (869-028-00098-3) 

40-49  (869-028-00099-1) 

50-299 (869-028-00100-9) 

300-499 (869-028-00101-7) 


24.00 
17.00 
31.00 
22.00 
21.00 

25.ra 

26.00 
26i)0 
26.00 
35.00 
28.00 
20.00 
13.00 
U.X 
iSJOO 


Jon. 
Joa 

Jan. 
Jan. 

Jan. 
Jan. 
Jan. 

Jan. 
Jan. 
Jan. 

Apt. 
Apr. 
Apr. 

Apr. 
Apr. 
Apf. 
Apr. 

Apr. 
Apr. 
Apr. 

Ap». 
Apr. 
Apt. 

Apt 
Apt 
Apt 
Apt 
Apt 
Apt 
Apr 
Apr 
Apt 

Apr. 
Apr. 


23  (869-028-00076-2) 21.00        Apr. 


May 
May 
May 
May 
May 
May 
May 

May 

Apt 
Apr 
Apr 
Apr 
Apt 
Apr 
Apt 
Apr 
Apr 
Apt 
Apr 
Apr 
Apt 
Apr 
Apr 
Apr 
Apt 


.1996 
,1996 
,1996 
.1996 

,1996 
,  1996 
,1996 

,1996 
,  1996 
,1996 

,1996 
,1996 
,  1996 

,1996 
,1996 
,  1996 
.  1996 

.  1996 
,  1996 
,  1996 

,1996 
.  1996 
.  1996 

.  1996 
.  1996 
,  1996 
,  1996 
,  1996 
,  1996 
,  1996 
,  1996 
,  1996 

,  1996 
.  1996 

,  1996 

,  1996 
,  1996 
,  1996 
,  1996 
.  1996 
,1996 
,  1996 

,  1996 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 


Tiaa 

500-699 ^.. (869-028-0010W) 6.00 

600-End  (869-028-O0103-3) 8.00 

27  Parte: 

44.00 
13.00 

35.00 
30.00 

26X)0 
12.00 
48.00 
20.00 


1-199  (86W)28-00104-1) 

200-End  (869-028-00105-0) 

28  Parts: 

1-42  (869-028-00106-8) 

43-end (869-028-00107-6) 

29  Paris: 

0-99 (869-028-00108-4) 

10O499 (869-028-00109-2) 

500-899 (869tO28-0011O-6) 

900-1899 (869-028001 11-4) 

1900-1910  (§§  1909  to 

1910.999) (869-028O0112-2) 

1910  (§§  1910.1000  to 

end)  (869^)28-00113-1) 

1911-1925  (869-0284)0114-9) 

1926 (869-C28-00115-7) 

1927-€nd (869-026-00118-9) 

30  Parte: 

1-199  (869-028-00117-3)  , 

200-699 (869-028-00118-1) 

700-€nd  (869-028-00119-0)  , 


27.00 
19.00 
30.00 
36.00 

33.00 
26.00 
38.00 

31  Parte: 

0-199  „....  (869-028-00120-3) 20.00 

20O-€nd  (869-028-00121-1) 33.00 

32  Parte: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


1-190  (869-028-00122-0) 

191-399 (869-028-00123-8) 

400-629 (869-028-00124-6) 

630-699 (869-028-00125-4) 

700^799 (869-028-00126-2) 

800-£nd  (869-028-00127-1) 

33Perte: 

1-124  (869-028-00128-9) 

125-199 (869-026-00131-6) 

200-€nd  (869-028-00130-1) 

34  Parts: 

1-299  (869-028-00131-9)  . 

300-399 (869-028-00132-7)  . 

400-End  (869-026-00135-9)  , 

35  (869-028-00134-3)  . 

1-199  (869-028-00135-1)  . 

200^nd  (869-028-00136^  . 

37 (869-028-00137-8)  . 

38  Parte: 

0-17  (869-026-00140-5) 30.00 

18-End  (869-0284)0139-4) 38.00 

39 (869-028-0014O-8) 23.00 

40  Parts: - 

1-51  (869-028-00141-6) 50.00 

52  (869-028-00142-4) 51.00 

53-59  (869-O28-00143-2) 14.00 

60  (869-026-00146-4)  36.00 

47.00 
34.00 
31.00 
40.00 
35.00 
35.00 
25.00 
22.00 
40.00 
28.00 


42.00 
50.00 
34.00 
14.00 
28.00 
28.00 

26.00 
27.00 
32.00 

27.00 
27.M 
37.00 

15.00 

20.x 
48.00 

24.00 


61-71  (869-028-00145-9) 

72-80  (869-028-00146-7) 

81-85  (869-028-00147-5) 

86  (869-026-00149^ 

87-135 (869-028-00149-1) 

136-149 (869-C28-00150-5) 

150-189 (869-026-O0151-1)  , 

190-259 (869-028-00152-1)  . 

260-299 (869-026-00153-7)  . 

300-399 (869-028-00154-8) . 


*Apf.  1.  1990 
Apr.  1,  1996 

Apt.  1,  1996 
Apt.  1,  1996 

July  1,1996 
July  1,  1996 

July  1,1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 


43.00        July  1,  1996 


July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1995 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 

2July  1,  1984 

2July  1,  1984 

2July  1,  1984 

July  1,  1996 

July  1,  1996 

July  1,  1996 

*July  1,  1991 

July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1995 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  5,  1995 

July  1,  1996 

July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1,  1995 
July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1995 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1995 
July  1,  1996 
July  1,  1996 
July  1,  1995 
July  1,  1996 
July  1,1995 
July  1,  1996 


TMe 

400-424 (869-028-00156-6) 33.00 

425-699 (869-028^156^) 38« 

700-789 (869-028-00157-2) 330) 

79(«nd  (869-0284)0158-7) \9JO0 

41Chapt8r8: 

1, 1-1  to  1-10 „ 13j00 

1 , 1-1 1  to  Appendix,  2  (2  Reserved)  - 13  JO 

*-6 14A) 

7 ~- 6J0O 

8 450 

9 13X10 

10-1 7  9io 

18,  Vol.  I,  Parts  1-5 13J0 

18,  Vol.  II,  Parts  6-19 13.OO 

18,  Vol.  Ill,  Parts  20-52 13.OO 

19-100  13.00 

1-lW  (869-028-00159^ 12.00 

101  (869-028-00160-2) 36.00 

102-200 (869-028-00161-1) 17.00 

201-End  (869-028-00162-9) 17.00 

42  Parte: 

1-399  (869-0264)0163-4) 

400-429 (8694)26-00164-2) 

430-End  (869-026-00165-1) 


26A) 
26.00 
39.00 

43  Parte: 

1-999  (8694)26-00166-9) 23.W 

1000-3999  (8694)26-00167-7) 31.00 

4000-End (869-026-00168-5) 15.W 


July  1,  1996 
July  1,1996 
July  1,1996 
July),  1996 

sjuly  1,1984 

'July  1,1984 

>July  1,1984 

iJuly  1,  1984 

>July  1,  1984 

sjuly  1,1984 

3July  1.1984 

iJuly  1,  1984 

iJuty  1.  1984 

iJuly  1.  1984 

ajuly  1.  1984 

July  I,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 


(8694)264»169-3) 24.00        Oct.  1,  1995 


45Perte: 

1-199  (869-022-00170-7) 22.00 

200-499 (8694)28-00170-0) 14.00 

500-1199 (869-026-00172-3) 23.00 

1200-End (869-026-00173-1) 26.00 

48  Parts: 

1-40 (869-0264X3174-0) 21.00 

41-69  (869-0264)0175-8) 17.00 

70-89  (8694)26-00176-6) 850 

90-139 (869-0264)0177-4) 15.00 

140-155 (869-026-00178-2) 12.00 

156-165 (869-026-00179-1) 17.00 

166-199 (869-026-00180-4) 17.X 

200-499 (8694)26-00181-2) 19.W 

500-End  (8694)26-00182-1) )3.00 

47  Parts: 

0-19  (869-026-00183-9)  .. 

20-39  (869-026-00184-7)  .. 

40-69  (8694)264)0185-5)  .. 

70-79  (8694)26-00186-3)  .. 

80-End  (8694)26-00187-1)  .. 


25.00 
21.00 
14.00 
24.00 
30.00 

48  Chapters: 

1  (Ports  1-51)  (869-026-001884)) 39.00 

1  (Parts  52-99)  (8694)264)0189-8) 24.00 

2  (Parts  201-251) (869-026-00190-1) 17.00 

2  (Ports  252-299) (869-026-00191-0) 13.00 

3-6 (869-0264)0192-8) 23.M 

7-14  (8694)26-00193-6) 28.00 

15-28  (869-026-00194-4) 31.00 

29-End (869-026-00195-2) 19.00 

48  Parts: 

1-99  (869-026O0195-1)  .. 

100-177 (8694)264)0197-9)  .. 

178-199 (8694)26-00198-7)  .. 

200-399 (869-026-O0199-5)  .. 

400-999 (8694)26-00200-2)  .. 

1000-1199 (86W)264)0201-1)  .. 

1200-End (869-026-00202-9)  .. 


50  Parte: 

1-199  (869-0264)0203-7) 

200-699 (8694)26-00204-5) 

600-End  (869-026-00205-3) 


25.00 
34.00 
22.00 
30.00 
40.00 
18  JO 
15.00 

26.00 
22.00 
27.00 


Oct.  1,1995 

*Oct.  1,  1995 

Oct.  1,  1995 

Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Ocl.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1.  1995 
Oct.  1.  1995 
Oct.  1.  1995 


vm 


Federal  Register  /  Vol.  61,  No.  223  /  Monday.  November  18.  1996  /  Reader  Aids 


TW*  StockNumtar 

Cn  Irxtex  and  Fndings 
AKk (869-026-00051-7) 35.00        Jan.  1,  1W6 

Conipt»««  IW6  CFR  set 8W.0O  1W6 

McroAch*  CFS  Edifion 

SutMCnption  (mated  as  issued)  26AJ0O  1996 

mdMdual  copws \J0O  1996 

Compttt*  s«(  (on*-hm*  moivig)  264.00  1995 

Coniptet*  $«t  (on«-tim*  ma*ng)  244.00  1994 

'  BccouM  TMI*  3  •  an  annual  compiofcin,  Itw  yotum*  old  di  prtvwui  voium*$ 
tfKXid  b«  rvtorad  oi  o  permanent  r«(«r«nc«  huic* 

>Th«  Jtiy  I.  )9eS  adHion  o(  33  CFB  Ports  )-ia9  contan  o  not*  only  la 
Porh  1-39  mctusum  For  m*  ful  text  of  Itw  0*««ra»  Ac(««ikan  tvgJoHons 
n  Ports  1-39.  coraUl  ttw  ttvM  CFB  volumM  isa»d  oi  o<  July  I.  1964,  conkvwg 

IhOMpVtl. 

>rh*  July  I  I9es  •dtion  d  41  CFB  Choptart  I-IOO  contars  o  not*  only 
(or  Choplart  1  to  49  «icIumv«  Fa  Itw  M  text  oI  procurvmanl  rtgukHions 
rt  Choptcrs  I  to  49  consit  Itw  tlavan  CFB  vokjmM  utuad  oi  ol  A<y  I. 
1904  contanng  ItwM  choplarv 

'No  amandmants  lo  itM  volurTw  war*  pron«iga(ad  dk«w«g  Itia  panod  Apr 
I.  1990  to  Mar  31.  1996.  Ttta  CFB  vokfna  aiu*d  Aprt  I.  1990.  should  b* 
i*tarad. 

*No  omandmanls  lo  ma  vOum*  w*r*  prorT«igal*d  durng  Iti*  p*nod  Jiiy 
1.  1991  to  Juw  30.  1996.  m*  CFB  volum*  nuad  AJy  1,  1991.  tfwi*)  ba  f*«an*d. 

'No  am*««drn*nts  w*f*  prorTHigat*d  during  ttw  p*nod  Ock3b*r  I.  I99S  to 
Sapl*fnbar  X.  I99S.  Ttw  CFB  volurTw  stuad  Octobar  I.  1995  sivxid  ba  ratanad. 


■Mf^»^™^i^»W—— WWBP'gl"^ 


Printed  on  rcoclcd  papxT 


11-19-96 
Vol.  61 


No.  224 


Tuesday 
November  19,  1996 


U  M I 


THE  PAPER  ..\ND  INK  USED  IN  THE  ORIGINAI. 
PUBLICATION  MAY  AFFECT  THE  QUALTFY  OF 
THE  NflCORFORM  EDITION 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  tor  pnvate  jse,  S300 


A  FR        UMl      346U  DEC      97 

UMZ 

SERIALS   ACQUISITIONS 

PO  BOX   1346 

ANN  ARBOR  MI      48106 


461 


PERIODICALS 

Postage  and  Fees  Paio 
U  S   Government  Pnnting  0*f(ce 

(ISSN  0097-6326^ 


11-19-M 

Vol.  61        No.  224 

Pages  58767-58970 


Tuesday 
November  19,  1996 


Briefing!  on  How  To  Use  the  Federal  Register 

For  infbnnation  on  briefings  in  Washington,  DC,  and 
Austin,  TX,  see  announcement  on  the  inside  cover  of 
this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  19%  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
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Presidential  Documents 


Executive  Order  13026  of  November  15,  1996 

Administration  of  Export  Controls  on  Encryption  Products 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  but  not  limited  to  the 
International  Emergency  Economic  Powers  Act  (50  U.S.C.  1701  et  seq.), 
and  in  order  to  take  additional  steps  with  respect  to  the  national  emergency 
described  and  declared  in  Executive  Order  12924  of  August  19,  1994,  and 
continued  on  August  15,  1995,  and  on  August  14,  1996,  I,  WILLIAM  J. 
CLINTON,  President  of  the  United  States  of  America,  have  decided  that 
the  provisions  set  forth  below  shall  apply  to  administration  of  the  export 
control  system  maintained  V.^  ^he  Export  Administration  Regulations.  15 
CFR  Part  730  et  seq.  ("the  EAR").  Accordingly,  it  is  hereby  ordered  as 
follows: 

Section  1.  Treatment  of  Encryption  Products.  In  order  to  provide  for  appro- 
priate controls  on  the  export  and  foreign  dissemination  of  encryption  prod- 
ucts, export  controls  of  encryption  products  that  are  or  would  be,  on  this 
date,  designated  as  defense  articles  in  Category  Xni  of  the  United  States 
Munitions  List  and  regulated  by  the  United  States  Department  of  State 
pursuant  to  the  Arms  Export  Control  Act,  22  U.S.C.  2778  et  seq.  ("the 
AECA"),  but  that  subsequently  are  placed  on  the  Commerce  Control  List 
in  the  EAR,  shall  be  subject  to  the  following  conditions:  (a)  I  have  determined 
that  the  export  of  encryption  products  described  in  this  section  could  harm 
national  security  and  foreign  policy  interests  even  where  comparable  prod- 
ucts are  or  appear  to  be  available  from  sources  outside  the  United  States, 
and  that  facts  and  questions  concerning  the  foreign  availability  of  such 
encryption  products  cannot  be  made  subject  to  public  disclosure  or  judicial 
review  without  revealing  or  implicating  classified  information  that  could 
harm  United  States  national  security  and  foreign  policy  interests.  Accord- 
ingly, sections  4(c)  and  6(h)(2)-(4)  of  the  Export  Administration  Act  of  1979 
("the  EAA"),  50  U.S.C.  App.  2403(c)  and  2405(h)(2)-(4),  as  amended  and 
as  continued  in  effect  by  Executive  Order  12924  of  August  19,  1994,  and 
by  notices  of  August  15,  1995,  and  August  14,  1996,  all  other  analogous 
provisions  of  the  EAA  relating  to  foreign  availability,  and  the  regulations 
in  the  EAR  relating  to  such  EAA  provisions,  shall  not  be  applicable  with 
respect  to  export  controls  on  such  encryption  products.  Notwithstanding 
this,  the  Secretary  of  Commerce  ("Secretary")  may,  in  his  discretion,  consider 
the  foreign  availability  of  comparable  encryption  products  in  determining 
whether  to  issue  a  license  in  a  particular  case  or  to  remove  controls  on 
particular  products,  but  is  not  required  to  issue  licenses  in  pjirticular  cases 
or  to  remove  controls  on  particular  products  based  on  such  consideration; 

(b)  Executive  Order  12981,  as  amended  by  Executive  Order  13020  of 
October  12, 1996,  is  further  amended  as  follows: 

(1)  A  new  section  6  is  added  to  read  as  follows:  "Sec.  6.  Encryption 
Products.  In  conducting  the  license  review  described  in  section  1  above, 
with  respect  to  export  controls  of  encryption  products  that  are  or  would 
be,  on  November  15,  1996,  designated  as  defense  articles  in  Category  XUI 
of  the  United  States  Munitions  List  and  regulated  by  the  United  States 
Department  of  State  pursuant  to  the  Arms  Export  Control  Act,  22  U.S.C. 
2778  et  seq.,  but  that  subsequently  are  placed  on  the  Commerce  Control 
List  in  the  Export  Administration  Regulations,  the  Departments  of  State. 
Defense,  Energy,  and  Justice  and  the  Anns  Control  and  Disarmament  Agency 
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shall  have  the  opportunity  to  review  any  export  license  application  submitted 
to  the  Department  of  Commerce.  The  Department  of  Justice  shall,  with 
respect  to  such  encryption  products,  be  a  voting  member  of  the  Export 
Administration  Review  Board  described  in  section  5(a)(1)  of  this  order  and 
of  the  Advisory  Committet  on  Export  Policy  described  in  section  5(a)(2) 
of  this  order.  The  Department  of  Justice  shall  be  a  full  member  of  the 
Operating  Committee  of  the  ACEP  described  in  section  5(a)(3)  of  this  order, 
and  of  any  other  committees  and  consultation  groups  reviewing  export  con- 
.trols  with  respect  to  such  encryption  products." 

(2)  Sections  6  and  7  of  Executive  Order  12981  of  December  5,  1995, 
are  renumbered  as  new  sections  7  and  8.  respectively. 

(c)  Because  the  export  of  encryption  software,  like  the  export  of  other 
encryption  products  described  in  this  section,  must  be  controlled  because 
of  such  software's  functional  capacity,  rather  than  because  of  any  possible 
informational  value  of  such  software,  such  software  shall  not  be  considered 
or  treated  as  "technology,'*  as  that  term  is  defined  in  section  16  of  the 
EAA  (50  U.S.C.  App.  2415)  and  in  the  EAR  (61  Fed.  Reg.  12714,  March 
25.  1996); 

(d)  With  respect  to  encryption  products  described  in  this  section,  the 
Secretary  shall  take  such  actions,  including  the  promulgation  of  rules,  regula- 
tions, and  amendments  thereto,  as  may  be  necessary  to  control  the  export 
of  assistance  (including  training)  to  foreign  persons  in  the  same  manner 
and  to  the  same  extent  as  the  export  of  such  assistance  is  controlled  under 
the  AECA.  as  amended  by  section  151  of  Public  Law  104-164; 

(e)  Appropriate  controls  on  the  export  and  foreign  dissemination  of 
encryption  products  described  in  this  section  may  include,  but  are  not 
limited  to.  measures  that  promote  the  use  of  strong  encryption  products 
and  the  development  of  a  key  recovery  management   infrastructure;  and 

(f)  Regulation  of  encryption  products  described  in  this  section  shall  be 
subject  to  such  further  conditions  as  the  President  may  direct. 

Sec.  2.  Effective  Date.  The  provisions  described  in  section  1  shall  take 
effect  as  soon  as  any  encryption  products  described  in  section  1  .are  placed 
on  the  Conunerce  Control  List  in  the  EAR. 

Sec.  3.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch  and  to  ensure  the  implementation 
of  appropriate  controls  on  the  export  and  foreign  dissemination  of  encryption 
products.  It  is  not  intended  to,  and  does  not,  create  any  rights  to  administra- 
tive or  judicial  review,  or  any  other  right  or  benefit  or  trust  responsibility, 
substantive  or  procedural,  enforceable  by  a  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 


\y^yysJi§jj^^^\Kj^^ 
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Federal  Regulations,  which  is  pubished  under 
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The  Code  of  Federal  Regulations  is  sold  t>y 
the  Sijperintendent  of  Documents.  Prices  of 
new  books  are  Isted  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insuranc*  Corporation 

7  CFR  Part  457 
RIN0663-AB56 

Common  Crop  Inauranca  Ragulatlona; 
Sugar  Baat  Crop  Inauranca  Proviaiona 

AOENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACnON:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FdC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
sugar  beets.  The  provisions  will  be  used 
in  conjunction  with  the  Common  Crop 
Insiuance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  conmion  to  most  crops.  The 
intended  efiiact  of  this  action  is  to 
provide  poUcy  changes  to  better  meet 
the  needs  of  the  insured  and  combine 
the  current  Sugar  Beet  Crop  hisurance 
Regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms. 
EFFECTIVE  DATE:  November  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arden  Routh,  Program  Analyst, 
Research  and  Development  Division, 
Product  Devalopment  Branch.  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO  64131, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  estabUshed  by 
Executive  Order  No.  12866.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  simset  review  date 
estabUshed  for  these  regulations  is 
February  1,2001. 


This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  No.  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Paperwork  Reduction  Act  of  1995 

Following  pubUcation  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments,  data,  and 
opinions  on  information  collection 
requirements  previously  approved  by 
OMB  under  OMB  control  number  0563- 
0003  through  September  30, 1998.  No 
public  comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  tlie  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  of 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  Federahsm  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  Mrill  not  have  a  substantial 
direct  effect  on  States  or  their  pohtical 
subdivisions,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  Government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  appUcation  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insiued  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 


Hie  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  three 
years.  This  regulation  does  not  alter 
those  requirements.  The  amoimt  of  woii: 
required  of  the  insurance  companies 
delivering  an<}*servicing  these  poUcies 
will  not  increase  significantly  from  the 
amoimt  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lessw 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibihty  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  Na  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intei^vemmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  subpart  V,  pubUshed  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  apphcable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
Tule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  pubUshed  at  7  CFR  parts  11 
and  780  must  be  exhausted  before 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quaUty  of  the 
human  environment,  healUi,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  dupUcative  regulations 
and  improve  those  that  remain  in  force. 
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Background 

On  Friday.  May  31. 1996.  FOC 
published  a  proposed  rule  in  the 
Federal  Reg^er  at  61  FR  27315-27321 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  a  new 
section.  7  CFR  §457.109,  Sugar  Beet 
Crop  Provisions.  The  new  provisions 
will  be  effective  for  the  1997  and 
succeeding  crop  years  in  all  States 
except  Arizona  and  California,  and  for 
the  1998  and  succeeding  crop  years  in 
Arizona  and  California.  T^ese 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring  sugar 
beets  found  at  7  CFR  part  430  (Sugar 
Beet  Crop  In      ance  Regulations).  By 
separate  rule,  FQC  will  restrict  the 
effects  of  the  Sugar  Beet  Crop  Insurance 
Regulations  through  the  1996  and  prior 
crop  years  and  later  remove  that  part. 
Following  publication  of  that  proposed 
rule,  the  public  was  afforded  30  diays  to 
submit  written  comments,  data,  and 
opinions.  A  total  of  72  comments  were 
received  from  the  crop  insurance 
industry,  sugar  beet  grower  associations, 
and  FCIC.  The  comments  received,  and 
FCIC's  responses  are  as  follows: 

Comment:  Two  comments  received 
from  the  crop  insurance  industry  had  a 
concern  with  the  definition  of  "Good 
farming  practices,"  which  makes 
reference  to  "generally  recognized  by 
the  Cooperative  Extension  Service."  The 
comment  indicated  that  the  term 
"generally"  would  allow  the  use  of 
unrecognized  practices. 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
definition  accordingly. 

Comment:  One  comment  received 
trom  an  FCIC  Regional  Service  Office 
(RSO)  recommended  changing  the 
definition  of  "Harvest"  to  read,  "means 
tha  completion  of  topping  and  lifting  of 
sugar  beets  in  the  field."  The 
commenter  does  not  believe  that 
removal  of  sugar  beets  from  the  field 
should  be  a  condition  to  be  considered 
harvested.  If  required,  it  would  lengthen 
the  insurance  period  and  allow 
producers  to  pile  beets  in  the  field  and 
expose  the  insurer  to  unintended  risks. 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
definition  accordingly. 

Comment:  Two  comments  received 
from  the  crop  insurance  industry 
recommended  adding  the  words  "and 
quality"  after  the  word  "quantity"  in  the 
definition  of  "Irrigated  practice." 

Response:  FCIC  agrees  that  water 
quality  is  an  important  issue.  However, 
since  no  standards  or  procedures  have 
been  developed  to  measure  water 
quality  for  insurance  purposes,  FCIC  has 
elected  not  to  include  quality  in  the 


definition.  Therefore,  no  change  will  be 
made. 

Comment:  Two  comments  received 
from  RSOs  recommended  removing  or 
rhAnging  provisions  pertaining  to  late 
planting.  One  of  the  commenters 
recommended  changing  the  definition 
of  "Late  planting  period"  to  read.  "The 
period  tlut  beoins  the  day  alter  the  final 
planting  date  ror  the  insured  crop  and 
ends  25  days  alter  the  final  planting 
date,  unless  otherwise  provided  by  the 
Special  Provisions."  The  commenters 
added  that:  1)  the  length  of  the  late 
planting  period  should  be  determined 
by  the  RSO  by  crop,  by  coimty, 
depending  on  the  length  of  the  growing 
season,  etc.;  and  2)  a  blanket  25  days  for 
all  crops  is  not  appropriate  for  an 
actuarially  sound  program. 

Response:  County  by  county 
determinations  of  the  appropriate  length 
of  the  late  planting  period  would 
necessitate  a  substantial  amount  of 
additional  paperwork  and  procedure. 
For  a  majority  of  the  counties,  the  25 
day  late  planting  period  is  appropriate 
to  permit  the  crop  to  mature  before  the 
end  of  the  insurance  period.  There  is  no 
evidence  that  insureds  are  abusing  the 
current  25  day  period.  Therefore,  no 
change  will  be  made. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
recommended  adding  a  definition  for 
"raw  sugar"  since  this  term  is  used  in 
the  definition  of  "local  market  price" 
and  elsewhere  in  the  crop  provisions. 

Response:  FQC  agrees  with  the 
conmient  and  has  added  a  definition  for 
"raw  sugar." 

Comment:  One  comment  received 
frT>m  a  sugar  beet  growers  group 
concerned  "Local  market  price."  The 
commenter  believes  that  the  guarantee 
should  not  be  established  using  the 
local  market  price  because  it  may  be 
vulnerable  to  fluctuation  caused  by 
market  demand. 

Response:  FQC  believes  that  the 
commenter  misinterpreted  the 
provisions.  71>e  local  market  price  is 
used  to  determine  the  production  to 
count  for  sugar  beets  eligible  for  a 
quality  adjustment.  The  local  market 
price  is  not  used  to  determine  the 
insurance  guarantee. 

Comment:  One  conunent  received 
from  an  RSO  recommended  adding 
language  indicating  that  it  will  not  be 
considered  practical  to  replant  unless 
production  for  the  replanted  acreage  can 
be  delivered  under  the  terms  of  the 
processor  contract. 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
definition  accordingly. 

Comment:  Five  comments,  two  from 
the  crop  insurance  industry  and  three 


from  FQC  RSOs,  did  not  agree  that  the 
definition  of  "Processor"  should  limit 
processors  to  being  only  corporations 
and  the  language  contained  in 
redesignated  section  7(b)  (1)  and  (2), 
that  requires  a  processor  to  be  a 
corporation. 

Response:  FQC  agrees  with  the 
comments  and  has  amended  the 
definition  and  provisions  accordingly- 

Comment:  Two  comments  received 
from  the  crop  insiirance  industry 
concerned  the  definition  of 
"Replanting."  The  comments 
questioned  the  need  to  break  this  into 
two  steps  and  recommended  that  FQC 
consider  something  like  the  definition 
in  the  1986-CmAA  707:  "Performing 
the  ctiltural  practices  necessary  to 
replant  insured  acreage  to  sugar  beets." 

nesponse:  The  sug^sted  language 
would  unnecessarily  create  an 
ambiguity  because  the  cultural  practices 
will  always  include  the  preparation  of 
the  land  and  planting  the  sugar  beet 
seed  into  the  insured  acreage.  Therefore, 
no  change  will  be  made. 

Comment:  One  conunent  receiv«>d 
from  the  crop  insurance  indiistry 
recommended  adding  a  definition  for 
RMA-Risk  Management  Agency. 

Response:  These  regulations  are 
published  under  the  authority  of  the 
Federal  Crop  Insurance  Act,  which 
created  FQC  and  gave  it  the  authority 
to  offer  this  crop  insurance  program.  As 
a  result,  the  term  FQC  rather  than  Risk 
Management  Agency  is  used 
appropriately  throughout  these 
regulations.  Therefore,  no  change  will 
be  made. 

Comment:  Two  comments  received, 
one  from  an  FQC  RSO  and  one  from  the 
insurance  industry,  recommended 
clarifying  the  second  to  the  last  sentence 
of  the  first  paragraph  of  redesignated 
section  2(c).  The  current  wording  may 
lead  the  insured  to  believe  that 
premium  may  be  refunded  any  time 
optional  units  are  combined.  That  is  not 
true.  Premium  is  refunded  only  if  there 
are  no  optional  units  within  a  basic 
unit.  One  of  the  comments 
recommended  changing  the  provisions 
to  read  as  follows:  "If  f^lure  to  comply 
with  these  provisions  is  determined  to 
be  inadvertent  and  if  all  of  the  optional 
units  within  a  basic  unit  are  combined, 
that  portion  of  the  premium  paid  for  the 
purpose  of  electing  optional  units  will 
be  refunded  to  you." 

Response:  FQC  agrees  with  the' 
comment  and  has  amended  the 
provisions  accordingly. 

Comment:  One  comment  received 
from  the  insurance  industry  questioned 
why  all  optional  imits  must  be 
identified  on  the  acreage  report  for  each 
crop  year.  They  asked  if  this  reporting 
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is  by  crop  or  also  by  practice,  type,  and 
variety.  Listing  every  poasible 
combination  for  every  crop  on  a  policy 
could  test  the  limits  on  the  number  of 
policy  lines  allowed. 

Response:  FQC  has  clarified  this 
provision  to  indicate  that  only  those 
optional  units  selected  for  the  specific 
crop  year  need  be  identified  on  the 
acreage  report. 

Comment:  One  comment  received 
frt>m  the  insurance  industry  indicated 
that  provisions  in  section  2(a)(1) 
requiring  verifiable  records  "fat  at  least 
the  last  crop  year  used  to  detennine 
your  production  guarantee"  could  cause 
confiuion.  The  commenter  asked 
whether  this  is  the  "APH"  or  the 
"policy"  crop  year  because  the  reference 
to  the  last  year  used  to  determine  the 
guarantee  suggests  it  is  the  APH  crop 
year.  The  comment  questions  whether 
this  means  that  an  insured  caimot 
qualify  for  any  optional  units  without 
certifying  as  many  years  as  necessary  to 
come  up  with  one  year  of  actual  history 
for  every  potential  unit  database.  A 
record  of  zero  acres  planted  is  an 
acceptable  producticm  report  for 
maintaining  continuity,  but  is  not 
"counted"  as  a  year  of  actual  records 
when  calcidating  the  approved  APH 
yield. 

Response:  The  APH  is  based  on  the 
actual  production  of  the  producer  for 
each  crop  year  in  which  a  crop  is 
produced  up  to  a  maximum  of  10  crop' 
years.  It  is  not  required  that  a  crop  be 
insxued  for  its  production  to  be 
included  in  the  APH  data  base.  To 
qualify  for  optional  units,  the  insured 
must  have  production  records,  by 
optional  unit,  for  at  least  the  last  year 
the  crop  was  actually  produced.  FQC 
believes  the  provision  is  clearly  stated 
and  has  not  made  changes. 

Comment:  One  comment  received 
frtim  the  insurance  industry,  indicated 
that  the  requirement  to  have  verifiable 
records  of  planted  acreage  and 
production  ibr  each  optional  unit  for  at 
least  the  last  crop  year  used  to 
determine  your  production  guarantee 
might  be  seen  as  a  contradiction  of  the 
rotation  requirements  for  sugar  beets. 
These  requirements  do  not  allow  sugar 
beets  to  bia  planted  on  the  same  acreage 
as  the  previous  year. 

Response:  The  proposed  provisions 
do  not  require  sugar  beets  to  be  grown 
on  the  same  acreage  in  successive  crop 
years.  Only  those  crop  years  in  which 
the  crop  was  actually  produced  are 
included  in  the  data  base.  The  year  the 
crop  was  not  produced  would  not  be 
considered  as  the  last  crop  year  used  to 
determine  the  guarantee.  Therefore,  no 
changes  have  been  made. 


Comment:  One  comment  received 
from  the  insurance  industry  concerning 
section  2(b)(2)  recommended  deleting 
"In  addition  to.  or  instead  of. 
establishing  optional  imits  by  section, 
section  equivalent,  or  FSA  Farm  Serial 
Nimiber,"  and  begiiming  the  section 
with  "Optional  imits  may  be  based  on 
irrigated*  *  *"  Item  2(b)  begins  by 
saying  one  or  more  of  (1)  and  (2)  may 
apply. 

Response:  It  is  the  intent  of  FQC  to 
allow  optional  imits  for  irrigated  and 
non-irrigated  practices  within  an 
optional  unit  based  on  section,  section 
equivalent,  or  FSA  Farm  Serial  Number. 
Therefore,  no  change  will  be  made. 

Comment:  One  comment  received 
fit>m  an  RSO  reccanmended  the 
language  in  section  3(b)(1)  be  changed 
to  read  "First  stage,  with  a  guarantee  of 
60  percent  (60%)  of  the  final  stage 
guarantee,  extends  from  planting  until:" 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
provision  accordingly. 

Comment:  Five  comments  received, 
four  frt>m  the  insurance  industry  and 
one  from  a  sugar  beet  growers  group, 
recommended  that  the  first  stage 
guarantee  should  be  eliminated,  except 
possibly  in  California  and  other  areas 
where  die  practice  of  thinning  still 
exists.  References  to  "July  1." 
"thinning"  or  "90  days"  cause  more 
problems  than  they  solve  in  other  sugar 
beet  areas  where  early  season  input 
costs  are  no  longer  greater  than  those 
incurred  later  in  the  season.  It  is  the 
commenters  understanding  that 
machine  or  hand  thinning  is  no  longer 
a  common  practice  in  many  sugar  beet 
areas.  Stage  production  guarantees  were 
initially  established  when  thinning  was 
an  expensive  process.  The  reduction  in 
guarantee  for  first  stage  only  adds  to  the 
losses  the  producer  incurs  due  to 
adverse  weather  conditions.  Removal  of 
the  stage  guarantee  would  likely  result 
in  increased  premium  costs. 

Response:  Tliis  would  be  a  significant 
change  which  could  result  in  higher 
premiums,  therefore,  an  additional 
comment  period  would  be  required  to 
allow  interested  parties  to  consider  the 
effects  of  this  change  and  any  increase 
in  the  costs  of  insurance.  No  change  will 
be  made  to  the  present  rule;  however,  it 
will  be  considered  in  any  future  change 
to  these  provisions. 

Comment:  One  conunent  received 
fit>m  the  insurance  industry  concerning 
section  3,  Insurance  Guarantees. 
Coverage  Levels,  and  Prices, 
recommended  the  language  be  changed 
to  "*  *  *  select  only  one  price 
percentage  •  *  ""it  would  not  then  be 
necessary  to  say  so  much  for  crops  with 
different  maximum  prices  by  type. 


Response:  Methods  used  to  select 
price  elections  vary  between  insurance 
providers.  While  s<mie  require  selecting 
of  a  percentage,  others  require  selection 
a  specific  dollar  amount  The  suggested 
change  will  not  work  in  all 
dmunstances.  Tlierefore.  no  change 
will  be  made. 

Comment:  Three  comments  received, 
two  &Y)m  RSOs  and  one  &x>m  a  sugar 
beet  growers  group,  concerned  the 
cancellation  and  termination  date.  One 
commenter  stated  that  the  language  in 
the  Background  section  of  the  preamble 
printed  in  the  proposed  rule  stated  that 
the  cancellation  and  termination  dates 
for  all  States  except  Arizona  and 
California  were  changed  to  March  15 
but  the  dates  contained  in  section  5  of 
the  proposed  Sugar  Beet  Crop 
Provisions  were  February  28.  The 
commenter  believed  the  correct  date 
should  be  March  15.  Another 
commenter  advised  that  the  cancellation 
and  termination  dates  (February  28)  are 
too  early  because  contracting  of  acreage 
by  the  processor  has  not  been 
completed. 

Response:  The  language  in  the 
Back^und  section  concerning  the 
cancellation  and  termination  dates 
being  changed  from  April  15  to  March 
15  for  all  States  except  Arizona  and 
California  is  correct.  The  correct 
cancellation  and  termination  dates  for 
these  States  are  March  15.  FQC 
corrected  section  5  accordingly. 

Conunenf.'  Two  comments  received 
from  the  insurance  industry  asked  if  the 
sales  closing  date  will  match  the 
cancellation  and  termination  dates 
contained  in  section  5.  The  commenters 
suggested  that  the  cancellation  and  sales 
closing  dates  should  match,  and  that  the 
date  should  be  March  15. 

Response:  The  sales  closing  dates  and 
the  cancellation  dates  vtrill  match  and, 
as  stated  above,  the  cancellation  date 
has  been  changed  to  March  15  in  most 
States. 

Comment:  One  comment  received 
frtim  an  RSO  recommended  adding 
provisions  to  indicate  that  the  premium 
is  based  on  the  final  stage  production 
guarantee. 

Response:  FQC  agrees  with  the 
comment  and  has  added  a  new  section 
6. 

Conmient:  One  comment  received 
from  the  insurance  industry 
recommended  that  FQC  consider 
whether  redesignated  section  7(a)(3) 
should  specify  that  the  processor 
contract  show  the  insured's  name.  This 
may  reduce  the  potential  for  abuse  by 
persons  without  insurable  interests. 

Response:  Processor  contracts  may 
not  always  indicate  the  name  of  all 
persons  who  have  an  insurable  interest 
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in  the  aovage.  In  many  cases  a  contract 
is  held  by  a  producer,  but  such  contract 
also  covers  tne  share  of  one  or  more 
landlords.  While  it  is  imperative  that  an 
insurable  interest  be  established,  FCIC 
does  not  fiael  that  the  name  on  the 
processor  contract  is  an  adequate 
indicator  of  an  insurable  interest. 
Therefore,  no  change  has  been  made. 

Comment:  One  comment  received 
from  the  insurance  industry  questioned 
the  language  contained  in  redesignated 
section  7(a)(4)(i)  regarding  acreage 
interplanted  with  another  crop.  The 
commenter  stated  that  "In  some  areas  it 
is  a  common  practice  to  plant  a  small 
grain  crop  on  sugar  beet  ground,  let  it 
grow  to  6-8  inches,  kill  it  off  with  a 
chemical  and  then  plant  the  sugar  beets. 
The  small  grain  residue  serves  as 
protection  from  both  wind  and  cold 
damage  to  the  beet  seedlings.  This 
should  be  considered  a  good  tanning 
practice  and  possibly  addressed  in  this 
section.  The  commenter  recalled  a  FOC 
memorandum  being  issued  a  few  years 
ago  allowing  the  practice. 

Response:  The  scenario  presented  in 
the  comment  would  constitute 
sequential  planting,  not  interplanting. 
The  definition  of  "interplanted" 
requires  the  two  crops  be  planted  in  a 
manner  that  does  not  permit  separate 
agronomic  maintenance  or  harvest  of 
the  insured  crop.  In  the  case  presented, 
the  small  grain  crop  would  not  inhibit 
the  maintenance  or  harvest  of  the  sugtur 
beets.  Therefore,  this  practice  is  not 
prohibited. 

Comment:  One  comment  received 
frtnn  the  insurance  industry  expressed 
concern  regarding  requirements  for 
processor  sales  records  contained  in 
redesignated  section  7(b)(3).  An 
insurance  provider  cannot  require  an 
insured  to  provide  copies  of  sales 
records  for  production  owned  by  other 
parties. 

Response:  There  is  no  need  to  provide 
the  records  from  other  persons.  This 
provision  only  applies  when  a  processor 
is  also  a  sugar  beet  producer.  All  that  is 
required  is  the  records  of  the  processor's 
sales  to  prove  that  it  produced  sugar  the 
previous  year.  The  provision  has  been 
amended  to  specify  that  it  is  the  sales 
records  of  the  processor  showing  the 
amount  produced  for  the  previous  year 
that  must  be  provided. 

Conunent:  One  comment  received 
from  the  insurance  industry  questioned 
the  requirement  in  redesignated  section 
7(b)(3)  for  companies  to  inspect  the 
processing  facilities.  The  comment 
expressed  concern  over  the  additional 
expenses  incurred  for  the  inspection 
process. 

Response:  An  inspection  of  the 
processing  facilities  is  necessary  to 


verify  that  a  producer  who  claims  alao 
to  be  a  processor  haa  fadlitiM  or  access 
to  facilities  with  adequate  equipment  to 
accept  and  process  sugar  beets  in  a 
reasonable  amount  of  time  after  harvest. 
FQC  dees  not  anticipate  a  lai^e  number 
of  inspections  will  be  necessary. 
Therefore,  the  extra  expense  should  be 
minimiil  No  change  will  be  made. 

Comment:  One  comment  received 
from  an  RSO  recommended  changing 
the  language  in  redesignated  section 
8(a)(l]  to  read,  "the  preceding  crop  year, 
unless  otherwise  specified  in  the 
Special  Provisions  for  the  coimty."  The 
Special  Provisions  take  precedence  over 
these  provisions;  however,  the  policy 
statement  of  "preceding  crop  year"  is  a 
change  for  most  States.  The  commenter 
stated  that  it  would  not  hurt  to  remind 
insureds  to  refer  to  the  Special 
Provisions. 

Response:  FOC  agreow  with  the 
comment  and  has  amended  the 
provision  accordingly. 

Comment:  One  comment  received 
from  the  insurance  industry  states  that 
redesignated  sections  8(a)  (1)  and  (3) 
seem  to  overlap.  The  conunenter  aaked 
whether  the  requirement  that  sugar 
beets  cannot  have  been  planted  on  the 
same  acreage  the  preoecting  crop  year  is 
covered  by  the  rotation  requirements  in 
the  Special  Provisions.  The  commmter 
states  that  unless  there  are  areas  with  no 
Special  Provisions,  item  (1)  seems  to  be 
an  unnecessary  repetition. 

Response:  There  are  areas  with 
Special  Provisions  that  do  not  contain 
rotation  requirements  and  the 
provisions  in  redesignated  section 
8(a)(1)  apply  to  these  areas. 
Redesignated  section  8(a)(3)  applies  to 
counties  that  may  have  other  rotation 
requirements.  Therefore,  no  change  will 
be  made. 

Comment:  One  comment  received 
from  the  insurance  industry  states  that 
redesignated  section  8(a)(2)  appears  to 
conflict  with  redesignated  section  10(d) 
and  request  that  redesignated  section 
8(a)(2)  be  rewritten  to  add  "or 
controlled  as  prescribed  by  University 
Extension"  to  reduce  the  times  a  written 
agreement  would  have  to  be  requested 
and  processed. 

Response:  Redesignated  section  10(d) 
does  not  conflict  with  redesignated 
section  8(a)(2).  Redesignated  section 
8(a)(2)  specifies  that  acreage  is  not 
insurable  the  following  crop  year  after 
the  acreage  has  been  affected  by 
rhizomania.  Redesigiuited  section  10(d) 
provides  that  disease  is  not  an  insurable 
cause  of  loss  in  the  current  crop  year  if 
caused  by  insufficient  or  improper 
application  of  disease  control  measures. 
Therefore,  no  change  will  be  made. 


Comment:  Two  comments  received 
frem  RSOs  recommended  changing  the 
language  of  redesignated  section  8(a)(2) 
to  reed:  "In  any  crop  year  following  the 
discovery  of  rhizomania  on  the  acreage 
unless  a  written  agreement  or  the 
Special  Provisions  allowrs  otherwise; 
or."  The  sugar  beet  industry  is  rapidly 
developing  rhizomania  tolerant 
varieties.  The  conunenters  state  that  this 
revision  will  sllow  for  insurance  to 
attach  when  specified  in  the  Special 
Provisions  and  avoid  the  need  of  a 
costly  written  agreement  and  allow  for 
CAT  level  protection.  This  practice  will 
only  be  included  in  the  Special 
Provisions  if  there  an  available 
rhizomania  tolerant  varieties  adapted  to 
the  area  that  exhibit  adequate  yields. 

Response:  ¥X2C  agiees  with  the 
comment  and  has  amended  the  section 
accordingly. 

Comment:  One  comment  received 
from  a  grower  group  indicated  that  there 
may  be  situations  where  replanting 
could  occur  in  a  location  diffarent  than 
that  originaHy  planted.  This  msy  occur 
when  it  is  not  practical  to  replant  in  the 
same  field,  township  or  county. 
Consideration  for  replanting  payments 
^ould  be  made  in  this  drciimstance. 

Response:  FQC  agrees  that  this 
concept  should  be  studied.  However,  no 
procedure  or  provisions  have  been 
developed  or  proposed  to  accomplish 
the  recommended  change.  FdC  will 
consider  this  recommendation  for  future 
use.  Therefore,  no  change  will  be  made. 

Comment:  One  comment  received 
from  a  sugar  beet  growers  group 
recommended  changing  the  calendar 
date  for  the  end  of  insurance  period  to 
December  15  for  North  Dakota  and 
Minnesota  becaoae  sugar  beets  can  be 
harvested  after  November  15.  They  are 
concerned  that  producers  may  file 
unnecessary  clsims  to  protect  their 
interests.  Tne  commenter  also  states  that 
production  data  is  only  available  after 
November  15.  therefore,  the  December 
15  deadline  would  be  more  appropriate. 
They  claim  that  supporting 
documentation  is  available  for  this 
change. 

Response:  FQC  imderstands  that 
harvest  may  occur  after  November  15  in 
some  exceptional  years.  However, 
virtually  all  sugar  beets  are  harvested 
prior  to  this  date.  Extending  the  date  for 
some  exceptional  years  would  adversely 
affect  premium  rates.  Therefore,  no 
change  is  necessary. 

Comment:  One  comment  received 
from  an  RSO  recommended  changing 
the  language  redesignated  section  11(b) 
to  specify  "the  lesser  of  10%  of  the  final 
stage  production  guarantee  or  1  ton, 
multiplied  by  your  price  election, 
multiplied  by  your  share." 
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Response:  Ft3C  agrees  with  the 
comment  and  has  amended 
redesignated  section  11(b)  accordinaly. 

Comment:  One  comment  received 
from  the  insurance  industry  questioned 
why  a  tenant  is  not  allowed  to  receive 
the  landlord's  share  of  the  allowable 
replant  payment  if  both  are  insured  with 
the  same  company  at  a  coverage  level 
greater  than  CAT.  Provisions  allowing 
this  are  included  in  the  Coarse  Grains 
Crop  Provisions  (section  10(c)),  and  the 
commenter  states  that  it  should  be 
applicable  to  susar  beets  as  well. 

Response:  FCm2  has  reevaluated  this 
provision  due  to  comments  received  on 
other  regulations  and  determined  that 
the  provision  is  not  equitable  to  all 
insureds.  Specifically  if  a  landlord  and 
tenant  are  insured  with  one  company, 
the  provisions  apply,  but  if  the  landlord 
and  tenant  are  insured  with  different 
companies,  the  provisions  do  not  apply. 
Therefore,  no  change  will  be  made.  Crop 

E revisions  containing  these  terms  will 
a  amended  to  eliminate  them. 
Comment:  One  comment  received 
from  a  sugar  beet  growers  group 
concerned  redesignated  section  12(b). 
The  commenter  recommended  that  the 
sugar  beet  processor  contract  include 
the  terminology  "Maximum  Plantable 
Acreage."  The  term  "plantable  acres" 
may  difiiar  bom  contracted  acres. 

Response:  FQC  cannot  require  that 
such  terminology  be  added  to  the 
processor  contract.  FOC  only  requires 
that  such  contract  be'binding  on  the 
parties  with  respect  to  the  production 
and  purchase  of  a  stated  amount  and  a 
fixed  price.  The  actual  terms  of  the 
processor  contract  are  established 
between  the  processor  and  the  grower. 
Therefore,  no  change  will  be  made. 

Comment:  One  comment  received 
from  an  RSO  recommended  changing 
redesignated  section  13(c)(1)  to  read 
"Multiplying  the  insured  acreage  by  its 
respective  production  guarantee". 

Response:  FQC  agrees  with  comment 
and  has  amended  redesignated  section 
13(b)  accordingly. 

Comment:  One  comment  received 
from  an  RSO  recommended  changing 
redesignated  section  13(c)(l)(iii)  to  read: 
"Unharvested  production  (unharvested 
sugar  beets  which  have  not  reached  the 
earliest  delivery  date  designated  by  the 
processor's  harvest  schedule  for  the  area 
will  not  be  adjusted  for  quality 
deficiencies)*  *  '"Current loss 
adjustment  procedure  distinguishes 
appraisal  techniques  based  on  crop 
maturity.  Immature  beets  are  appraised 
by  percentage  stand.  Mature  beets  are 
appraised  by  weight.  This  proposed 
revision  would  allow  samples  to  be 
submitted  to  the  pnxaaaat  for 
determination  of  the  percentage  of  sugar 


and  to  allow  a  more  accurate  appraisal 
of  crop  value.  Samples  submitted  to  the 
processor  will  also  confirm  whether  or 
not  beets  are  damaged  and  whether 
redesignated  section  13(d]  or 
redesignated  section  13(e)  is  applicable. 

Response:  FQC  agrees  %vith  the 
substance  of  the  comment  and  has 
amended  the  provisions  accordingly. 
Comment:  One  comment  received 
from  an  RSO  recommended  changing 
redesignated  section  13(d)  to  read:  "Any 
unharvested  appraised  production 
which  has  matmed  (reached  the  earliest 
delivery  date  designated  by  the 
processor's  harvest  sdiedule  for  the 
area)  or  harvested  production  of  sugar 
beets  acceptable  according  to  the  sugar 
beet  processor  contract  or  corporate 
resolution  will  be  omverted  to 
standardized  tons  by:"  The  commenter 
states  that  this  revision  incorpmates  the 
recommendation  for  redesignated 
section  13(d)(iii),  and  clarifies  when  the 
percmt  sugar  adjustment  is  used. 

Response:  FQC  disagrees  with  the 
comment.  The  provisions  in 
redefignated  section  13(d)  are  intended 
for  both  harvested  and  unharvested 
production  that  is  appraised  after  the 
earliest  delivery  date  that  the  processor 
accepts  harvested  production  and  that 
meet  the  minimniti  acceptable  standards 
contained  in  the  processor  contract. 
This  provision  will  be  clarified 
accordingly. 

Comment:  One  comment  received 
from  the  insurance  industry 
recommended  rhanging  provisions  in 
redesignated  section  13(d)(2)  that 
requires  the  percentage  of  sugar  to  be 
determined  for  each  load  at  the  time  of 
delivery.  Normal  practice  is  to  test  every 
other  load,  because  it  has  been 
discovered  that  the  sugar  percentage 
does  not  vary  much  between  loads. 
Processors  should  not  have  to  change 
this  accepted  practice  to  satisfy  this 
pohcy  requirement 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
provisions  to  conform  with  industry 
practices. 

Comment:  One  comment  received 
from  an  RSO  recommended  rhanging 
redesignated  section  13(e)  to  read:  "Any 
unharvested  appraised  production 
which  has  matiired  (sugar  beets  which 
have  reached  the  earliest  delivery  date 
designated  by  the  processor's  harvest 
schedule  for  the  area)  or  harvested 
production  of  sugar  beets  that  does  not 
meet  the  minifniim  acceptable 
conditions  specified  in  tiie  sugar  beet 
processor  contract  or  corporate 
resolution  due  to  insurable  causes  will 
be  converted  to  standardized  tons  by:" 
The  revision  incorporates  the 
recommendation  for  redesignated 


section  13(cKiii),  and  clarifies  the 
specific  conditions  of  the  crqp  fm  whidi 
production  to  count  is  adjusted 
according  to  this  subsection. 

Response:  FQC  disagrees  with  the 
comment.  The  provisions  in 
redesignated  section  13(e)  are  intended 
for  both  harvested  and  unharvested 
prodtiction  that  is  appraised  after  the 
earliest  delivery  dated  that  the  processor 
accepts  harvested  production  and  that 
does  not  meet  the  minimiim  acceptable 
standards  contained  in  the  processor 
contract.  This  provision  will  be  clarified 
accordingly. 

Comment:  One  comment  received 
from  an  RSO  reconunended  rhanging 
redesignated  section  13(e)  to  read: 
"Production  that  does  not  meet  the 
minimiim  acceptable  standards 
contained  in  the  sugar  beet  processor 
contract  or  corporate  resolution 
(damaged  sugar  beets)  wHl  be  converted 
to  standardized  tons  by:"  Redesignated 
section  13(eXl)  refen  to  "damaged 
sugar  beets. "  Without  adding  the 
clarification  of  damaged  beets  to 
redesignated  section  13(e),  there  may  be 
(and  has  been  in  the  past)  some 
confusion. 

Response:  FQC  agrees  with  the 
comment  and  has  ammded  the  section 
accordingly. 

Comment:  One  comment  received 
fit>m  an  FQC  RSO  recommended 
changing  the  language  "the  insiued 
crop"  to  "sugar  beets"  in  redesignated 
section  14,  Late  and  Prevented  Planting. 

Response:  Since  the  iiunired  crop 
clearly  is  sugar  beets,  and  the  term  is 
used  in  other  provisions,  no  change  will 
be  made. 

Comment:  One  comment  received 
from  an  RSO  recommended  eliminating 
late  and  prevented  pifmting  provisions 
that  reference  participating  in  a  U^A 
program  that  limits  acreage  planted, 
compliance  with  conservation  plans, 
and  base  aerobe.  "Hiese  do  not  apply. 
Response:  FQC  agrees  that  acreage 
limiting  programs  and  base  acreage  do 
not  apply  to  sugar  beets  and  has 
amended  the  appropriate  provisions. 
However,  conservation  plans  may  allow 
the  insurance  provider  to  verify  an 
intent  to  produce  or  not  produce  the 
crop.  Therefore,  provisions  regarding 
the  use  of  conservation  plans  have  not 
been  changed. 

Comment:  One  comment  received 
from  an  RSO  recommended  adding  a 
statement  to  the  prevented  planting 
provisions  to  assure  compliance  with 
rotation  requirements  contained  in  the 
Special  provisions  whm  determining 
eligible  prevented  planting  acreage. 

Response:  FQC  aoes  not  believe  the 
recommended  change  is  necessary.  It 
would  be  duplicative  since  the  Insured 
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Crop  saction  already  contains  this 
requirament.  Therefore,  do  change  will 
be  made. 

Comment:  Three  comments  received 
from  the  insurance  industry 
recommended  limiting  the  niunber  of 
acres  eligible  for  prevented  planting  to 
the  number  of  acres  that  are  under  the 
processor  contract  for  the  crop  year. 

Response:  FXHC  agrees  with  comment 
and  has  amended  language  to  limit  the 
number  of  acres  eligible  for  prevented 
planting  to  the  number  of  acres  under 
the  processor  contract  or  the  number  of 
acres  needed  to  produce  the  amount  of 
contracted  production  based  on  the 
APH  yield  for  the  acreage. 

Comment:  One  conunent  received 
&om  the  insurance  industry 
recommended  that  a  written  releaae  be 
required  from  the  processor  before  a 
prevented  planting  guarantee  is 
provided. 

Response:  FQC  cannot  require  such  a 
release  for  the  purposes  of  the  insurance 
contract  since  the  processor  contract  is 
executed  between  the  processor  and  the 
producer.  If  the  prt>duoer  meets  the 
requirements  for  a  prevented  planting 
payment  under  this  policy,  the  payment 
will  be  made  regardless  of  whether  the 
processor  releases  the  acreage. 

Comment:  One  comment  received 
from  the  insurance  industry 
recommended  that  late  and  prevented 
planting  coverage  should  not  be 
provided  on  crops  grown  under  contract 
with  a  prooessor.  The  processor 
determines  what  the  producer  does  if 
the  insured  crop  is  not  planted  during 
the  normal  planting  period. 

Response:  FCIC  Mlieves  that  the 
inclusion  of  late  and. prevented  planting 
provisions  is  appropriate  for  sugar  beets. 
As  the  comment  indicates,  the  processor 
may  or  may  not  allow  planting  within 
the  late  planting  period.  If  planting  is 
allowed  under  the  contract,  and  the 
crop  can  reach  maturity,  coverage 
should  be  provided.  Therefore,  no 
change  will  be  made. 

Comment:  Three  comments  received, 
two  from  the  insurance  mdustry  and 
one  from  an  RSU.  asked  whether  the 
prevented  planting  coverage  available 
when  a  substitute  crop  is  planted  will 
be  dropped,  or  at  least  revised,  for  all 
affected  crops  for  the  1997  crop  year, 
and  whether  it  is  possible  to  remove  (or 
revise)  redesignated  section 
14(d)(l)(iii){B)  and  14|d)(2)(iii)(B). 

Response:  Consideration  is  bemg 
given  to  removal  of  prevented  planting 
provisions  that  allow  a  substitute  crop 
for  all  aRiected  crops  for  the  1998  crop 
year.  Necessary  changes  will  be  made  in 
a  separate  rule  for  these  and  any  other 
affected  crop  provisions.  Therefore,  no 
change  will  be  made. 


Comment:  Od«  comment  received 
from  the  insurance  industry 
recommended  that  the  requirement  for  a 
written  agreement  to  be  renewed  each 
year  should  be  removed.  Terms  of  the 
agreement  should  be  stated  in  the 
agreement  to  fit  the  particular  situation 
for  the  pobcy,  or  if  no  substantive 
changes  occur  from  one  year  to  the  next, 
allow  the  written  agreement  to  be 
continuous. 

Response:  Written  agreements  are 
intended  to  change  policy  terms  or 
permit  insurance  in  unusual  situations 
where  such  changes  will  not  increase 
risk.  If  such  practices  continue  year  to 
year,  they  should  be  incorporated  into 
the  policy  or  Special  Provisions.  It  is 
important  to  keep  non-uniform 
exceptions  to  the  minimum  and  to 
insure  that  the  insured  is  well  aware  of 
the  specific  terms  of  the  policy. 
Therefore,  no  change  will  be  made. 

Conunent:  One  comment  received 
from  the  insurance  industry 
recommended  that  the  policy  language 
concerning  written  agreements  should 
not  be  so  detailed,  but  should  be 
handled  in  procedure.  The  commenter 
suggested  that  redesignated  sections  1 5 

(a)  and  (c)  should  not  be  so  specific  as 
to  the  sales  cloaing  date,  especially 
when  it  is  possible  to  request  some 
written  agreements  until  the  acreage 
reporting  date.  If  these  items  are  kept, 
the  commenter  suggests  combining  both 
sections  into  redesignated  section  15(a) 
instead  of  having  two  separate  items. 

Response:  FQC  disagrees  with  the 
comment.  To  prevent  the  practice  of 
delaying  the  purchase  of  insurance  until 
a  loss  is  more  probable,  most  nvritten 
agreements  must  be  requested  by  the 
sales  closing  date.  It  is  only  rare 
circumstances  when  an  insured  can 
request  a  vrritten  agreement  after  the 
sales  closing  date.  FXHC  believes  the 
current  format  clearly  states  the 
necessary  requirements  for  a  written 
agreement.  Written  agreements  are  the 
exceptions,  not  the  rule  and  their  use 
must  be  strictly  controlled.  Therefore, 
no  change  will  be  made. 

Comment:  One  comment  received 
from  an  RSO  recommended  deleting 
paragraph  (b)  of  redesignated  section  15. 
A  request  for  a  written  agreement  is 
really  a  Request  for  Actuarial  Change.  If 
it  is  not  approved,  all  contract 
provisions  will  remain  in  effect  as 
before.  The  commenter  receives  requests 
for  actuarial  change  for  many  situations 
and  the  requirement  as  outlined  in  part 

(b)  seems  cumbersome  and 
unwarranted. 

Response:  This  requirement  is 
necessary  to  ensure  that  the  producer 
will  be  aware  of  the  terms  of  his 
insurance  in  case  the  request  for  written 


agreement  is  denied.  Therefore,  no 
change  will  be  made. 

In  addition  to  the  changes  described 
above.  FQC  has  made  the  follovang 
changes  to  the  Sugar  Beet  Provisions: 

1 .  Moved  Arizona  from  section 
3(b)(l)(i)  to  section  3fb)(l)(ii)  because 
production  practices  in  Arizona  are 
more  similar  to  Central  and  Southern 
California  than  Northern  California  and 
other  States. 

2.  Section  7(a)(3) — Added  provisions 
to  clarify  that  sugar  beets  are  not 
insurable  if  excluded  from  the  processor 
contract  at  anytime  during  the  crop 
year. 

3.  Section  9— Added  a  provision  to 
clarify  that  the  insurance  period  ends 
when  the  production  delivered  to  the 
processor  equals  the  production  stated 
in  the  sugar  beet  processor  contract. 

4.  Section  13(b)— Clarified  the 
calculations  used  to  settle  the  claim. 

5.  Section  14(d)— Clarified  that  the 
production  guarantee  for  prevented 
planting  will  be  based  on  the  final  stage 
guarantee. 

6.  Section  14(d)(4)(u)— Clarified  when 
prevented  planting  coverage  begins  to 
include  the  1997  crop  year. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
FederaJ  Rsgistar.  This  rule  improves  the 
sugar  beet  insurance  coverage  and 
brings  it  under  the  Common  Crop 
Insurance  Policy  Basic  {^visions  for 
consistency  among  poUcies.  The  earUest 
contract  change  date  that  can  be  met  for 
the  1997  crop  year  is  November  30, 
1996.  It  is  therefore  imperative  that 
these  provisions  be  made  final  before 
that  date  so  that  the  reinsured 
companies  and  insureds  may  have 
sufficient  time  to  implement  these 
changes.  Therefore,  public  interest 
requires  the  agency  to  act  immediately 
to  make  these  provisions  available  for 
the  1997  crop  year. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Sugar  beets. 

Final  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C.  1501  et  seq.).  the 
Federal  Crop  Insurance  Corporation 
hereby  amends  the  Common  Crop 
insurance  Regulations,  (7  CFR  part  457), 
effective  for  the  1997  and  succeeding 
crop  years  in  all  States  except  Arizona 
and  California  and  for  the  1998  and 
succeeding  crop  years  in  Arizona  and 
Cahfomia.  to  read  as  follows: 

PART  457— {AMENDED] 

1 .  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 
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2.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.109  to  read  as 
follows: 

{467.100    Sugar  Beet  Crop  Insurance 


The  Sugar  Beet  Crop  Insurance 
Provisions  for  the  1997  and  succeeding 
crop  years  are  as  follows: 

FaCPoUciM 

United  States  Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Raiasiuail  poUdes 

(Appropriate  title  for  insurance  provider) 
Both  FCIC  and  Reinsured  PoUdes 
Sugar  Beet  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§  457.8).  these  Crop  Provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  thme  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Crop  year — In  Imperial,  Lassen.  Modoc. 
Shasta  and  Siskiyou  counties.  California  and 
all  other  States,  the  period  within  which  the 
sugar  beets  are  normally  grown,  which  is 
designated  by  the  calendar  year  in  which  the 
sugar  beets  are  normally  harvested.  In  all 
other  California  counties,  the  period  from 
planting  until  the  applicable  date  for  the  end 
of  the  insurance  period  which  is  designated 
by- 

(a)  The  calendar  year  in  which  planted  if 
planted  on  or  before  July  15;  or 

(b)  The  following  calendar  year  if  planted 
after  July  15. 

L'ays — Calendar  days. 

FSA — Farm  Service  Agency  of  the  United 
States  Department  of  Agriculture,  or  a 
successor  agency. 

Final  planting  date — ^The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  production 
guarantee. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee  and 
are  those  recognized  by  the  Cooperative  State 
Research.  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest — Topping  and  lifting  of  sugar  beets 
in  the  field. 

Initially  planted — The  first  occurrence  that 
land  is  considered  as  planted  acreage  for  the 
crop  year. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  pmctice — ^A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 


establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Late  planted — Acreage  planted  to  the 
insured  crop  during  the  late  planting  period. 

Late  planting  period — ^The  p>eriod  that 
begins  the  day  diter  the  final  planting  date  for 
the  insured  crop  and  ends  twenty-five  (25) 
days  after  the  final  planting  date. 

Loca7  market  price — The  price  per  pound 
for  raw  sugar  offered  by  buyers  in  the  area 
in  which  you  normally  market  the  sugar 
beets. 

Planted  acreage — Land  in  which  seed  has 
been  placed  by  a  machine  appropriate  for  the 
insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  see<&ed  that  has  been 
properly  prepared  for  the  planting  method 
and  production  practice.  Sugar  beets  must 
initially  be  planted  in  rows  to  be  considered 
planted.  Acreage  planted  in  any  other 
manner  will  not  be  insurable  unless 
othnwise  provided  by  the  Special  Provisions 
or  by  written  agreement. 

Practical  to  replant — ^In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8). 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability, 
condition  of  the  field,  time  to  crop  maturity, 
and  marketing  window,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  if  production 
from  the  replanted  acreage  cannot  be 
delivered  under  the  terms  of  the  processor 
contract  or  30  days  after  the  initial  planting 
date  for  all  coimtiea  where  a  late  planting 
period  is  not  applicable,  unless  replanting  is 
generally  occurring  in  the  area. 

Prevented  planting — Inability  to  plant  the 
insured  crop  with  projier  equiinnent  by  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county 
or  the  end  of  the  late  planting  period.  You 
must  have  been  unable  to  plant  the  insured 
crop  due  to  an  insured  cause  of  loss  that  has 
prevented  the  majority  of  producers  in  the 
surrounding  area  from  planting  the  same 
crop. 

Processor — Any  business  enterprise 
regularly  engaged  in  processing  sugar  beets 
for  sugar  that  possesses  all  licenses  and 
permits  for  processing  sugar  beets  required 
by  the  State  in  which  it  operates,  and  that 
possesses  facilities,  or  has  contractual  access 
to  such  facilities,  with  enough  equipment  to 
accept  and  process  the  contracted  sugar  beets 
within  a  reasonable  amount  of  time  after 
harvest. 

Production  guarantee  (per  acre): 

(a)  First  stage  production  guarantee — The 
final  stage  production  guarantee  multiplied 
by  60  percent. 

(b)  Final  stage  production  gxiarantee — The 
number  of  tons  determined  by  multiplying 
the  approved  yield  per  acre  by  tl>e  coverage 
level  percentage  you  elect. 

Raw  sugar— Sugar  that  has  not  been 
extracted  from  the  sugar  beet. 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  sugar  beet 
seed  and  then  repUcing  the  sugar  lieet  seed 


in  the  insured  acreage  with  the  eiqiectation 
of  growing  a  successful  crop. 

StandardiEed  ton — ^A  ton  of  sugar  beets 
containing  the  percentage  of  raw  sugar 
specified  in  the  Special  Provisicms. 

Sugar  beet  process^  contract— A  written 
contract  l>etween  the  producer  and  the 
processor,  containing  at  a  minimum: 

(1)  The  producer's  commitment  to  plant 
and  grow  sugar  beets,  and  to  deliver  the  sugar 
beet  production  to  the  processor, 

(2)  The  processor's  commitment  to 
purchase  the  production  stated  in  the 
contract:  and 

(3)  A  price  or  formula  for  a  price  beaed  on 
third  party  data  that  will  be  paid  to  the 
producer  for  the  production  stated  in  the 
contract 

Thinning — ^The  process  of  re-noving,  either 
by  machine  or  hand,  a  portion  »'.  the  sugar 
beet  plants  to  attain  a  desired  plant 
population. 

Timely  planted — ^Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

Ton — Two  thousand  (2,000)  pounds 
avoirdupois. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  IS. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
a  basic  unit  may  be  divided  into  optional 
units  if,  for  each  opticmal  unit,  you  meet  all 
the  conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  variety, 
and  planting  period  other  than  as  described 
in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you. 

(d)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independenUy  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee: 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  imit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from^ach  optional 
unit,  or  the  production  from  nqh  unit  must 
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be  kspt  MDAnts  until  lo«*  adiustiiwnt  is 
complelad  by  us; 

(4)  The  sugkr  b««t  procasaor  contract 
provides  that  the  processor  will  acoept  all  the 
production  firom  the  number  of  acres 
designated  in  the  contract  (Acreage  insured 
under  a  sugar  beet  processor  contract  which 
piDvides  that  the  processor  will  accept  a 
designated  amount  of  production  will  not  be 
eligible  for  optional  uniu). 

(5)  Each  optional  unit  must  meet  one  or 
more  of  the  tollowing  criteria,  as  applicable: 

(i)  OpUontd  Units  by  Section.  Section 
EquivtUent.  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identifled  Section.  In  the  abeence  of  Sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surwys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  Sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systtfrns  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discemable.  each  optional  unit 
must  be  located  in  a  separate  ^rm  identified 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-Irrigqtad  Practices:  In 
addition  to.  or  instead  of.  establishing 
optional  units  by  Section,  section  equivalent, 
or  PSA  Farm  Serial  Number,  optional  units 
may  be  besed  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in  the 
same  Section,  section  equivalent,  or  FSA 
Farm  Serial  Number.  To  qualify  as  separate 
irrigated  and  non- irrigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acTBage  may 
not  extend  beyond  the  point  at  which  the 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based.  However,  the  comers 
of  a  field  in  which  a  center-pivot  irrigation 
system  is  used  will  be  considered  as  irrigated 
acreage  if  separate  accepUble  records  of 
production  ntHn  the  corners  are  not 
provided.  If  the  comers  of  a  Reld  in  which 
a  center-pivot  irrigation  system  is  used  do 
not  qualify  as  a  separate  non-irrigated 
optional  unit,  they  will  be  a  part  of  the  unit 
containing  the  irrigated  acreage.  However, 
non-irrigated  acreage  that  is  not  a  part  of  ■ 
field  in  which  a  center-pivot  irrigation 
system  Is  used  may  qualify  as  a  separate 
optional  unit  provided  that  all  requirements 
of  this  section  are  met. 

3.  Insurance  Guarantees.  Giverage  Levels, 
and  Prices  for  Determining  Indemnities 

(a)  In  addition  to  the  rsquiremeots  of 
section  3  (Insurance  Guarantees.  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§457.8), 
you  may  select  only  one  price  election  for  all 
the  sugar  beets  in  the  county,  insured  under 
this  policy. 

(b)  The  production  guarantees  are 
progressive  by  stages,  and  increase  at 
specified  intervals  to  the  final  stage.  The 
stages  are: 

(1)  First  stage,  with  a  guarantee  of  60 
percent  (60%)  of  the  final  stage  production 
guarantee,  extends  firom  planting  until; 


(i)  |uly  1  in  Laaaen.  Modoc.  Shasta  and 
Siskiyou  counties,  Califaniia  and  all  other 
States  except  Arizona:  and 

(ii)  The  earlier  of  thinning  or  90  days  after 
planting  in  Arizona  and  all  other  California 
counties. 

(2)  Find  stage,  Mrith  a  guarantee  of  100 
percent  (100%)  of  the  final  stags  production 
guarantee,  applies  to  all  insured  sugar  beets 
that  complete  the  first  stage. 

(c)  The  production  guarantee  will  be 
expressed  in  standardized  tons. 

(d)  Any  acreage  of  sugar  beets  damaged  in 
the  first  stage  to  the  extent  that  growers  in  the 
area  would  not  normally  further  care  for  the 
sugar  beets  will  be  deemed  to  have  been 
destroyed,  even  though  you  may  continue  to 
care  for  it.  The  production  guarantee  for  such 
acreage  will  not  exceed  the  first  stage 
production  guarantee. 

4.  Contract  Changes 

In  accordance  with  the  provisions  of 
section  4  (Contract  Changes)  of  the  Basic 
Provisions  ($457.8).  the  contract  change  date 
is  April  30  preceding  the  cancellation  date 
for  counties  with  a  fuly  15  or  August  31 
cancellation  date  and  November  30 
preceding  the  cancellation  date  for  all  other 
counties. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy.  Cancellation,  and  Termination)  of  the 
Basic  Provisioiu  (§457.8),  the  cancellation 
and  termination  dates  are: 


State  and 
County 


Cancalation 


Tsfiiikialion 
date 


Artzona:  and 

August  31  .. 

.    August  31. 

Imperial 

County,  Cai- 

fcynia. 

AlCtftomla 

Jiiy  15  

Novsnitwr 

oounltoa.«x- 

' 

30. 

capt  tmpa- 

nal.Lmmn, 

Modoc. 

Shasta  wid 

SMdyou. 

AlOltwr 

March  15 

Mwch15. 

States,  and 

Lassan. 

Modoc 

Stiasteand 

SMoyou 

. 

Cou«aa. 

CaMomia. 

6.  Annual  Premium 

In  lieu  of  the  premium  computation 
method  contained  in  section  7  (Annual 
Premium)  of  the  Basic  Provisions  (§457.8). 
the  annual  premium  amount  is  computed  by 
multiplying  the  final  stage  production 
guarantee  by  the  price  election,  the  premium 
rate,  the  insured  acreage,  your  share  at  the 
time  of  planting,  and  any  applicable 
premium  adjustment  bctors  contained  in  the 
Actuarial  Table. 

7.  Insiired  Crop 

(a)  In  accordance  with  Section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§  457.8),  the 


crop  insured  ¥rill  be  all  the  sugar  beets  in  the 
county  for  which  a  pmnium  rate  is  provided 
by  the  Actuarial  Table: 

(1)  In  which  you  have  a  share; 

(2)  That  are  planted  for  harveet  as  sugar 
bseU; 

(3)  That  are  grown  under  a  sugar  beet 
processor  contract  executed  before  the 
•ciesge  reporting  date  and  are  not  excluded 
from  the  processor  cx>ntract  at  any  time 
during  the  crop  year,  and 

(4)  That  are  not  (unlaaa  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(i)  Interplanted  with  another  crop; 

(ii)  Planted  into  an  established  grass  or 
legimie;  or 

(iii)  Planted  prior  to  submitting  a  properly 
completed  application. 

(b)  Sugar  best  growrers  who  are  also 
processors  may  establish  an  Insurable 
interest  if  they  meet  the  following 
requirements: 

(1)  The  procesaor  must  meet  the  definition 
of  a  "procesaor"  in  section  1  of  theee  crop 
provisions  and  have  a  valid  insurable  interest 
In  the  sugar  beet  crop; 

(2)  The  Board  of  Directors  or  officers  of  the 
processor  must  have  duly  promulgated  a 
resolution  that  sets  forth  essentially  the  same 
terms  as  a  sugar  beet  pnxxssor  contract  Such 
resolution  will  be  considered  a  sugar  beet 
processing  contract  under  the  terms  of  the 
sugar  beet  crop  insurance  policy; 

(3)  The  sales  records  of  the  processor 
showing  the  amount  of  sugar  produced  the 
previous  year  must  be  supplied  to  us  to 
confirm  the  processor  has  produced  and  sold 
sugar  in  the  past;  and 

(4)  Our  inspection  of  the  processing 
fecilities  determines  that  they  conform  to  the 
definition  of  processor  contained  in  section 

1  of  these  crop  provisions. 

8.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8): 

(a)  We  will  not  insura  any  acreage  planted 
to  sugar  beets: 

(1)  The  preceding  crop  year,  unless 
othwwise  specified  in  the  Special  Provisions 
for  the  county; 

(2)  In  any  crop  year  following  the 
discovery  of  rhizomania  on  the  acreage, 
unless  allowed  by  the  Special  Provisions  or 
by  written  agreement;  or 

(3)  That  does  not  meet  the  rotation 
requiraments  shown  in  the  Special 
Provisions; 

(b)  Any  acreage  of  the  insured  crop 
damaged  befora  the  final  planting  date,  (or 
within  30  days  of  initial  planting  for  those 
counties  without  a  final  planting  date)  to  the 
extent  that  growers  in  the  area  would 
normally  not  further  cara  for  the  crop,  must 
be  replanted  unless  we  agree  that  replanting 
is  not  practical. 

9.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§  457.8).  the  calendar  date  for  the 
end  of  the  insurance  period  is: 

(1)  July  IS  in  Arizona  and  in  Imperial 
County,  California; 

(2)  The  last  day  of  the  12th  month  after  the 
insured  crop  was  initially  planted  in  all 
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California  counties  except  Imperial,  Lassen. 
Modoc.  Shasta  and  Siskiyou; 

(3)  October  31  in  Lassen,  Modoc.  Shasta 
and  Siskiyou  Counties,  California,  and  in 
Klamath  County,  Oregon; 

(4)  November  25  in  Ohio; 

(5)  December  31  in  New  Mexico  and  Texas; 
and 

(6)  November  15  in  all  other  States  and 
counties. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§  457.S).  regarding  the  end  of  the  insiuance 
period,  the  insurance  period  ends  for  all 
units  when  the  production  delivered  to  the 
processor  eqtials  the  amoujit  of  production 
stated  in  the  sugar  beet  processor  contract. 

10.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8).  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  within  the  insurance  period: 

(a)  Adverse  weather  conditions; 

(b)Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period. 

11.  Replanting  Payments 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§457.8).  a  replanting  payment  is  allowed  if 
the  crop  is  damaged  by  an  insurable  cause  of 
loss  to  the  extent  that  thyeinaining  stand 
will  not  produce  at  least  90  pertsent  (90%)  of 
the  final  stage  production  guarantee  for  the 
acreage  and  it  is  practical  to  replant 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  10 
percent  (10%)  of  the  final  stage  production 
guarantee  or  one  ton,  multiplied  by  your 
price  election,  multiplied  by  your  insured 
share. 

(c)  When  sugar  beets  are  replanted  using  a 
practice  that  is  uninsurable  for  an  original 
planting,  our  liability  on  the  unit  will  be 
reduced  by  the  amount  of  the  replanting 
payment.  The  premium  amount  will  not  be 
reduced. 

12.  Duties  In  The  Event  of  Damage  or  Loss 

In  accordance  with  the  requirements  of 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§  457.8): 

(a)  Representative  samples  of  the 
unharvested  crop  must  be  at  least  10  feet 
wide  and  extend  the  entire  length  of  each 
field  in  the  unit.  The  samples  must  not  be 
harvested  or  destroyed  until  the  earlier  of  our 
inspection  or  15  days  after  harvest  of  the 
balance  of  the  unit  is  completed;  and 

(b)  You  must  provide  a  copy  of  your  sugar 
beet  processor  contract  or  corporate 
resolution  if  you  are  the  processor. 


1 3.  Settlement  oi  Claim 

(a)  We  will  determine  your  loss  od  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  cxnnbine 
all  optional  units  for  which  acceptable 
production  records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settie  your  claim  on 
any  unit  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee; 

(2)  Subtracting  the  total  production  to 
count  from  the  result  in  paragraph  (b)(1); 

(3)  Multiplying  the  result  of  paragraph 
(b)(2)  by  your  price  election;  and 

(4)  Multiplying  the  result  of  paragraph 
(b)(3)  by  your  share. 

(c)  The  total  production  to  count  (in 
standardized  tons)  from  all  insvirable  acreage 
on  the  unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
far  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  ourconsent; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records  that  are 
acceptable  to  us; 

(ii)  Production  lost  due  to  uninsiired 
causes; 

(iii)  Unharvested  production  (unhanwsted 
production  that  is  appraised  prior  to  the 
earliest  delivery  date  that  the  processor 
accepts  harvested  production  will  not  be 
eligible  for  a  converaion  to  standardized  tons 
in  aooordanoe  with  section  13  (d)  and  (e)); 

(iv)  Only  appraised  production  in  excess  of 
the  diSarence  between  the  fint  and  final 
stage  production  guarantee  for  acreage  that 
does  not  qualify  far  the  final  stage  guarantee 
will  be  counted,  except  that  all  production 
from  acreage  subject  to  section  13(c)(1)  (i) 
and  (ii)  will  be  cotmted;  and 

(v)  Potential  production  on  insured  acreage 
that  you  intend  to  put  to  another  use  or 
abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  if  you  put  the  acreage  to 
another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
furoduction  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  you  fail 
to  provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 


the  acreage  wriU  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
oocura  and  the  crop  is  not  harvested;  and 

(2)  All  harvacted  production  from  the 
insurable  acreage. 

(d)  Harvested  production  orunhanrested 
production  that  is  appraised  after  the  earliest 
delivery  date  that  the  processor  accepts 
harvested  production  and  that  meets  the 
minimum  acceptable  standards  contained  in 
the  sugar  beet  processor  contractor  corporate 
res<^ution  will  be  converted  to  standardized 
tons  by: 

(1)  Dividing  the  average  percentage  of  raw 
sugar  in  such  sugar  beets  by  the  raw  sugar 
content  percentage  shown  in  the  Special 
Provisions;  and 

(2)  Multiplying  the  result  (rounded  to  three 
places)  by  the  number  of  tons  of  such  sugar 
beets. 

The  average  percentage  of  raw  sugar  will 
be  determined  from  tests  perfarmed  by  the 
processor  at  the  time  of  delivery.  If 
individual  tests  of  raw  sugar  content  are  not 
made  at  the  time  of  delivery,  the  average 
percent  of  raw  sugar  may  be  based  on  the 
results  of  previous  tests  performed  by  the 
processor  during  the  crop  year  if  it  is 
determined  that  such  results  are 
representative  of  the  total  production.  If  not 
representative,  the  average  percent  of  raw 
sugar  will  equal  the  raw  sugar  content 
percent  shown  in  the  Special  Provisions. 

(e)  Harvested  production  or  unharvested 
production  that  is  appraised  after  the  earlieet 
delivery  date  that  the  processor  accepts 
harvested  production  and  that  does  not  meet 
the  minimum  acceptable  standards  contained 
in  the  sugar  beet  processor  contract  due  to  an 
insured  pwril  will  be  converted  to 
standardized  tons  by: 

(1)  Dividing  the  gross  dollar  value  of  all  ef 
the  damaged  sugar  beets  on  the  unit 
(including  the  value  of  cooperative  stock, 
patronage  refunds,  etc.)  by  the  local  market 
price  per  pound  on  the  earlier  of  the  date 
such  production  is  sold  or  the  date  of  final 
inspection  for  the  unit; 

(2)  Dividing  that  result  by  2,000;  and 

(3)  Dividing  that  result  by  the  county 
average  raw  sugar  factpr  contained  in  the 
Special  Provisions  for  this  purpose. 

For  example,  assume  that  the  total  dollar 
value  of  the  damaged  sugar  beets  is 
Se.OOaoO;  the  local  market  price  is  SO.  10: 
and  the  county  average  raw  sugar  factor  is 
0.15.  The  amount  of  production  to  count 
would  be  calculated  as  follows: 
(($6,000.004-S0.10)+2,000>»0.15=200  tons. 

14.  Late  and  Prevented  Planting 

(a)  In  lieu  of  provisions  contained  in  the 
Basic  Provisions  (§  457.8)  regarding  acreage 
initially  planted  after  the  final  planting  date 
and  the  applicability  of  a  Late  Planting 
Agreement  Option,  insurance  will  be 
provided  for  acreage  planted  to  the  insured 
crop  during  the  late  planting  period  (see 
section  14(c)),  and  acreage  you  were 
prevented  from  planting  (see  section  14(d)). 
These  coverages  provide  reduced  production 
guarantees  and  are  applicable  in  all  counties 
except  California  counties  with  a  July  IS 
cancellation  date.  The  premium  amount  for 
late  planted  acreage  and  eligible  prevented 
planting  acreage  will  be  the  same  as  that  for 
timely  planted  acreage.  If  the  amount  of 
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pramlum  you  tra  raauirMl  to  pay  (groM 
premium  \w  our  tuMidy)  for  lata  pUntad 
acraagB  or  pravaotad  planting  acxvaga 
axceada  tha  liability  on  such  arraagii: 
covaraga  for  thoaa  acraa  mil  not  ba  pfovidad; 
no  pramium  will  ba  due;  and  no  Indaoinity 
will  be  paid  for  nich  acreage. 

(b)  You  must  provide  written  notice  to  us 
not  later  than  tbii  acreage  reporting  date  if 
you  were  prevented  from  planting. 

(c)  Late  planting. 

(1)  For  sugar  beet  acreage  planted  during 
the  late  planting  period,  the  production 
guarantee  for  the  applicable  stage  for  each 
acre  will  ba  raductKl  for  each  day  planted 
after  the  final  planting  date  by: 

(i)  One  percent  (1%)  for  the  1st  through  the 
10th  day:  and 

(ii)  Two  percent  (2%)  for  the  11th  through 
the  25th  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Ai  riiayi)  of  the  Basic 
Provisions  ($457.8),  you  must  report  the 
dates  the  acreage  is  planted  within  the  late 
planting  period. 

(3)  If  planting  of  sugar  beets  continues  after 
the  final  planting  date,  or  you  are  prevented 
from  planting  during  the  late  planting  period, 
the  acreage  reporting  date  will  be  the  later  of: 

(i)  The  acraags  reporting  date  contained  in 
the  Special  Provisions  for  the  insured  crop; 
or 

(ii)  Five  (5)  dayi  after  tha  and  of  the  late 
planting  period. 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period) 

(1)  If  you  were  prevented  from  timely 
planting  sugar  beets,  you  may  sleet: 

(1)  To  plant  sugar  beets  during  the  late 
planting  period.  The  ptroduction  guarantee 
for  such  acreage  will  be  determined  in 
accordance  with  section  14(c)(1): 

(ii)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  for  harvest  You  may 
also  elect  to  plant  the  insured  crop  after  the 
late  planting  period.  In  either  case,  the 
production  guarantee  for  such  acreage  will  be 
35  percent  of  the  final  stage  production 
guarantee  for  timely  planted  acres.  For 
example,  if  your  final  stage  production 
guarantee  for  timely  planted  acreage  is  20.0 
tons  per  acre,  your  prevented  planting 
productiofl  guarantee  would  bis  7  0  tons  per 
acre  (20.0  tons  multiplied  by  0.35).  If  you 
elect  to  plant  the  insured  crop  after  the  late 
planting  period,  production  to  count  for  such 
acreage  will  be  determined  in  accordance 
with  section  13;  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  which 
case: 

(A)  No  prevented  planting  production 
guarantee  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  10th  day  following  the  final  planting  date 
for  the  insured  crop;  or 

(B|  A  production  guarantee  equal  to  17.5 
percent  of  the  final  stage  production 
guarantee  for  timely  planted  acres  will  be 
provided  for  such  acreage,  if  the  substitute 
crop  is  planted  after  the  10th  day  following 
the  final  planting  date  for  the  insured  crop. 
If  you  elected  (he  Catastrophic  Risk 
Protection  Endorwmeiit  or  excluded  this 
coverage,  and  plant  a  substitute  crop,  no 
prevented  planting  coverage  will  be 


provided.  For  example,  ii  your  final  sOa* 
production  guarantee  for  timely  plantM 
ariMfla  la  20.0  tons  per  acre,  your  pcwantad 
planting  production  guarantaa  would  be  3.5 
tons  per  acre  (20.0  ton  multiplied  by  0.175). 
You  may  elect  to  exclude  prevented  planting 
coverage  when  a  aubetltute  crop  is  pUnted 
for  haiveet  and  receive  a  reduction  in  the 
applicable  premium  r«te.  If  you  wish  to 
exclude  thia  co»erage.  vou  must  so  indicate, 
on  or  before  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by  us. 
Your  election  to  exclude  this  oovenga  will 
remain  in  eflact  from  year  to  year  unless  )rou 
notify  us  in  wrriting  on  our  form  by  the 
applicable  sales  cloaing  date  for  the  crop  y«ar 
for  which  you  wiah  to  include  this  coverage. 
All  aueaas  of  the  crop  insured  under  this 
policy  %idU  be  subiact  to  this  exchulon. 

(2)  Production  guarantees  br  timsly,  lata, 
and  prevented  planting  acreage  within  a  unit 
will  be  combined  to  determine  the 
production  guarantee  for  the  unit  For 
example,  ass\mie  you  insure  1  unit  in  which 
you  have  a  100  percent  share.  The  unit 
consists  of  150  acres,  of  which  50  acres  were 
planted  timely.  50  acres  were  planted  7  days 
after  the  final  planting  date  (late  planted), 
and  50  acres  were  not  planted  but  are  eligible 
for  a  prevented  planting  production 
guarantee.  The  production  guarantee  for  the 
unit  will  be  computed  as  follows: 

(i)  For  the  timely  planted  aoMga,  multiply 
the  per  acre  production  guarantee  ba  timely 
planted  acreage  by  the  SO  acres  planted 
timely; 

(ii)  For  the  late  planted  acreage,  multiply 
the  per  acre  production  guarantee  for  timely 
planted  acreaaa  by  93  pwrcant  and  multiply 
the  result  by  the  50  acres  plsnted  late;  and 

(iii)  For  prevented  planting  acreage, 
multiply  the  final  stage  per  acre  production 
guarantee  for  timely  planted  acreage  by: 

(A)  Thirty  five  percent  and  multiply  the 
result  by  the  50  acres  you  were  prevented 
from  planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  If  the 
acreage  is  left  idle  fior  the  crop  year,  or  if  a 
cover  crop  is  plantsd  not  for  harvest 
Prevented  planting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(B)  Seventeen  and  one-half  percent  and 
multiply  the  result  by  the  50  acres  you  ¥fere 
prevented  from  planting,  if  the  acreage  is 
eligible  for  prevented  planting  coverage,  and 
if  you  elect  to  plant  a  substitute  crop  for 
harvest  after  the  10th  day  following  the  final 
planting  date  for  the  insured  crop.  (This 
subparagraph  (B)  is  not  applicable,  and 
prevented  planting  coverage  is  not  available 
hereunder,  if  you  elected  the  Catastrophic 
Risk  Protection  Endorsement  or  you  elected 
to  exclude  prevented  planting  covengs  when 
a  substitute  crop  is  planted  (see  section 
14W)(l)(iii)).) 

Your  premium  will  be  based  on  the  result 
of  multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
150  acres  in  the  unit. 

(3)  You  must  have  the  inputs  available  to 
plant  and  produce  the  intended  crop  with  the 
expectation  of  at  least  producing  the 
production  guarantee.  Proof  that  these  inputs 
were  available  may  be  required. 

(4)  In  addition  to  the  provisions  of  section 
1 1  (Insurance  Period)  of  the  Basic  Provisions 


(S  457.8),  tha  Insuranoa  period  for  prwanted 
planting  coverage  begins: 

(I)  On  tha  sales  cloaing  data  containad  in 
the  Special  Piovisiais  for  the  insured  crop  in 
the  county  for  the  crop  year  the  application 
for  Insurance  is  accepted;  or 

(II)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  far  the  insured  crop  in  the 
county  for  tha  pravious  crop  year,  provided 
coodnuous  oovarags  has  bean  In  eoact  since 
that  data.  For  example:  If  you  maka 
application  and  purchase  insurance  far  sugar 
beats  for  the  1997  crop  yaar.  prevantad 
planting  coverage  will  begin  on  the  1997 
aalee  cloeing  date  for  sugar  beets  in  the 
county.  If  tha  sugar  beat  covarags  remains  in 
sCflBct  far  the  1998  crop  yaar  (is  not 
taiminatad  or  canceled  during  or  after  tha 
1997  crop  year),  prevented  planting  coverage 
far  tha  1998  crop  year  began  on  the  1997 
sales  closing  date.  CancaUation  fior  the 
purpoea  of  transferring  tha  policy  to  a 
diSarent  insurance  provider  whan  there  is  no 
lapse  in  coveiaga  will  not  ba  considered 
terminated  or  canceUd  covaiage  for  the 
purpose  of  the  precading  sentence. 

(5)  The  acreage  to  which  prevented 
planting  ooverags  applies  will  not  exceed  the 
total  eligible  acreags  on  all  FSA  Farm  Serial 
Numbers  in  which  you  have  a  share,  adjusted 
for  anv  raconstitution  that  may  have  occurred 
on  or  befare  the  sales  cloaing  date.  Eligible 
acreags  for  each  PSA  Farm  Serial  Number  is 
determined  as  follows: 

(i)  Eligible  acreags  will  not  exceed  the 
number  of  acres  required  to  be  gro%vn  in  the 
current  crop  year  under  a  contract  executed 
with  a  processar  prior  to  the  acreaga 
reporting  date  or  tha  number  of  acres  needed 
to  produce  the  amount  of  contracted 
production  based  on  the  APH  yield  for  the 
acreage. 

(ii)  Acreage  intended  to  be  planted  under 
an  irrigated  practice  will  be  limited  to  the 
number  of  acres  for  which  you  had  adequate 
irrigation  Eadlities  prior  to  the  insured  csuse 
of  loes  which  prevented  you  from  planting. 

(iii)  A  prevented  planting  production 
guarantee  will  not  bm  provided  for  any 
acreage: 

(A)  That  does  not  constitute  at  least  20 
acres  or  20  percent  of  tha  acreage  in  the  unit, 
whichever  is  less  (Acreage  that  is  less  than 
20  acres  or  20  percent  of  the  acreage  in  the 
unit  will  be  presumed  to  have  been  intended 
to  be  planted  to  the  insured  crop  planted  in 
the  unit,  unless  you  can  show  that  you  bad 
the  Inputs  available  before  the  final  planting 
date  to  plant  and  produce  another  instirad 
crop  on  the  acreage): 

(B)  For  which  the  actuarial  t^la  does  not 
designste  s  premium  rate  unless  a  written 
agraament  designates  such  premium  rate; 

(C)  Used  fior  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(D)  On  which  another  crop  is  prevented 
from  being  planted,  if  you  have  already 
received  a  prevented  planting  indemnity, 
guarantee  or  amount  of  insurance  for  the 
same  acreaga  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  was 
double-cropped  in  each  of  the  last  4  years; 

(E)  On  which  the  insiued  crop  is  prevented 
from  being  planted,  if  any  other  crop  is 


Fedwal  Regiater  /  Vol.  61,  No.  224  /  Tuesday.  November  19,  1996  /  Rules  and  Regulations    58779 


planted  and  fails,  or  is  planted  and 
harvested,  hayed  or  grazed  on  the  same 
aoaa^  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  section 
14(d)(2Kui)(A).  or  a  substitute  crop  allowed 
in  section  14  (d)(2)(iii)(B),  unless  you  provide 
adequate  records  of  acreage  and  pnxhiction 
showing  that  the  acreage  was  double-cropped 
in  each  of  the  last  4  years; 

(F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  F^taction  Endorsement  if 
you  plant  another  crop  for  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  history 
of  double-cropping.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  from  plating  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indenmity,  guarantee, 
or  amount  of  insurance  is  received;  or 

(G)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  Mlow  for  crop  rotation 
purposes. 

(iv)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
reduced  by  the  number  of  sugar  beet  acres 
timely  planted  and  lata  planted.  For  example, 
asstmie  you  have  100  seres  eligible  for 

Erevented  planting  coverage  in  which  you 
ave  a  100  percent  (100%)  share.  The  acreage 
is  located  in  a  single  FSA  Farm  Serial 
Number  which  you  insure  as  two  separate 
optional  units  consisting  of  50  acres  each.  If 
you  planted  60  acres  of  sugar  iMets  on  one 
optional  unit  and  40  acres  of  sugar  beets  on 
the  second  optional  unit,  your  prevented 
planting  eligible  acreage  would  be  reduced  to 
zero  [i.e.,  100  acres  eligible  for  prevented 
planting  coverage  minus  100  acres  planted 
equals  zero). 

(6)  In  accordance  with  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (S  457.8).  you  must  report  by  unit 
any  insurable  acreage  that  you  were 
prevented  from  planting,  lliis  report  must  be 
submitted  on  or  before  the  acreage  reporting 
date.  For  the  purpose  of  determining  acreage 
eligible  for  a  prevented  planting  pnxluction 
guarantee,  the  total  amoimt  of  prevented 
planting  and  planted  acres  cannot  exceed  the 
maximum  number  of  acres  eligible  for 
prevented  planting  coverage.  Any  acreage 
you  report  in  excess  of  the  number  of  acres 
eligible  for  prevented  planting  coverage,  or 
that  exceeds  the  number  of  eligible  acres 
physically  located  in  a  unit,  will  ba  deleted 
from  your  acreage  rejjort 

15.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  The  following 
conditions  will  apply: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
15(e). 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
aSact  if  the  written  agreement  is  not 
approved; 


(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election. 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year.  If  the  vnitten  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy. 

(e)  An  application  fior  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  DC.  on  November 
13. 1996. 

Kennedi  D.  Ackannan, 
Manager.  Federal  Crop  Insumnce 
Corporation. 

[FR  Doc.  96-29560  Filed  11-18-96;  8:45  am] 
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Commodity  Credit  Corporation 

7  CFR  Part  1485 
RIN  0661-AA24 

Agreements  for  the  Development  of 
Foreign  Markets  for  Agricultural 
Commodities 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  revises  regulations 
governing  the  Market  Promotion 
Program  to  conform  to  section  244(b)  of 
the  Federal  Agriculture  Improvement 
and  Refonn  Act  of  1996.  This  rule 
changes  the  name  of  the  program  to  the 
Market  Access  Program  and  amends  the 
eligibility  criteria  for  participation  in 
the  program. 
EFFECTIVE  DATE:  November  19, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  McClure  or  Denise  Fetters  at 
(202)  720-5521. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  it  has  been 
determined  that  this  rule  is 
"significant". 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regidatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  pubUsh  a 
notice  of  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 


Pqienrork  Eaductioii  Act 

This  final  rule  does  not  impose  any 
new  reporting  or  record  keeping 
requirements.  The  information 
collection  requirements  for  participating 
in  the  MAP  were  previously  approved 
for  use  by  the  Office  of  Management  and 
Budget  imder  OMB  control  niunber 
0551-0027. 

Executive  Order  12372 

This  final  rule  is  not  sub)ect  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultaticm  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  46  FR 
29115  (June  24, 1983). 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  the  Executive  Order  12988,  Qvil 
Justice  Reform.  The  rule  would  have 
pre-emptive  effect  with  respect  to  any 
state  or  local  laws,  regulations,  or 
poUcies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  rule 
would  not  have  retroactive  effect. 
Administrative  pnx»edings  are  not 
required  before  parties  may  seek  judicial 
review. 

Backgroimd 

Section  244  of  the  Federal 
Agricultural  Improvement  and  Reform 
Act  of  1996  ("1996  Act")  amended  the 
Market  Promotion  Program  authorized 
by  section  203  of  the  Agriculttiral  Trade 
Act  of  1978,  7  U.S.C.  5623.  The  Mariiet 
Promotion  Program  is  a  Commodity 
Credit  Corporation  ("CCC")  program  to 
encotirage  the  development, 
maintenance  and  expansion  of  foreign 
maricets  for  agricultural  commodities. 
Section  244(a)  of  the  1996  Act  changed 
the  name  of  the  program  to  the  Market 
Access  Program  ("MAP")  and  this  rule 
revises  the  existing  regulations  to  reflect 
that  name  change. 

Section  244(bj  of  the  1996  Act 
changed  the  statutory  eligibility  criteria 
for  new  participants  in  the  Market 
Access  Program.  MAP  funds  may  not  be 
used  to  provide  direct  assistance  to  any 
foreign  for-profit  firm  for  its  use  in 
promoting  foreign-produced  products. 
Secondly,  MAP  funds  may  not  be  used 
to  provide  direct  assistance  to  any  for- 
profit  firm  that  is  not  recognized  as  a 
small  business  concern  described  in 
section  3(a]  of  the  Small  Business  Act, 
15  U.S.C.  632(a),  otiier  than 
cooperatives,  associations  authorized 
under  7  U.S.C.  291,  i.e..  Capper- 
Volstead  associations,  and  nonprofit 
trade  associations.  Finally,  section 
244(b)  of  the  1996  Act  requires  that 
beneficiaries  of  branded  promotion 
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activities  at  least  match  the  amount  of 
assistance  provided  under  the  MAP. 
Since  current  regulations  do  not  permit 
direct  assistance  to  foreign  firms  and 
require  that  participants  at  least  match 
the  amount  of  CCC  funds  received  for 
brand  promotion  activities,  CCC  need 
not  change  the  regulations  to  implement 
these  statutory  changes.  It  is,  however, 
necessary  to  change  the  regulations  to 
reflect  the  new  requirement  regarding 
small  business  concerns. 

This  rule  revises  $  1485.12(b), 
referring  to  the  eligibility  for  EIP/MAP 
agreements,  to  add  a  requirement  that 
any  for-profit  firm  aoeklng  to  participate 
must  be  a  small-sixed  entity.  For-profit 
firms  only  partidpale  directly  in  the 
EIP/MAP  and  a  revision  of  §  1485.12(a) 
regarding  MAP  agreements  is.  therefore, 
not  necessary.  Currently,  the  regulations 
require  that  an  entity  participating  In 
the  EIP/MAP  must  be  a  "U.S. 
commercial  entity"  which  is  defined  as 
an  agricultural  cooperative  or  for-profit 
firm.  This  rule  revises  that  definition  to 
specifically  include  "producer 
associations  authorized  by  7  U.S.C.  291" 
in  addition  to  cooperatives  and  for- 
profit  firms.  This  is  not  a  substantive 
change  and  is  only  intended  to 
eliminate  any  doubts  concerning  the   • 
characterization  of  these  producer 
associations  under  the  EIP/MAP. 
Section  1485.12(b)  is  revised  to  specify 
that  "for-profit  firms,  other  than 
cooperatives  and  producer  associations 
authorized  by  7  U.S.C.  291"  must  be 
small-sized  entities,  it  is  not  necessary 
to  specifically  exempt  nonprofit  trade 
associations  from  the  size  limitations, 
because  the  size  limitation  is  only 
applicable  to  for-profit  firms.  The 
regulations  continue  to  use  the  term 
"small-sized  entity"  which  is  defined  as 
"a  U.S.  commercial  entity  which  meets 
the  small  business  size  standard 
published  at  13  CFR  part  121"  and  is 
compatible  with  the  new  legislation. 

Efiisctive  Date 

The  1996  Acts  changes  to  the  MPP 
were  effective  on  the  date  of  enactment 
of  that  act.  April  4.  1996.  This  rale  is 
published  as  a  final  rule  and  effective 
on  the  date  of  publication  because  the 
program  name  change  is  matter  of 
agency  management  and  the  regulatory 
change  regarding  eligibility 
requirements  merely  incorporates  the 
new  statutory  requirements.  Therefore, 
public  comments  regarding  these 
changes  are  unnecessary. 

List  ofSubiects  in  7  CFR  Part  1485 

Agricultural  commodities.  Exports. 
Accordingly.  7  CFR  part  1485  is 
amended  as  follows: 


PART  1486— AQRCEMENTS  FOR  THE 
OEVELOPMEHT  OF  POREMM 
MARKETS  FOR  AGRICULTURAL 
COMMOOmES 

1.  The  authority  citation  for  Part  1485 
continues  to  read  as  follows: 

Aathoritjr  7  U.S.C  5623,  5042-5064  and 

MC.  1302.  Pub.  L  103-06,  107  Sut.  330. 

2.  In  part  1485.  all  references  to 
"Market  Promotion  Program"  are 
revised  to  read  "Market  Access 
Program." 

3.  In  part  1485.  all  references  to 
"MPP"  are  revised  to  read  "MAP." 

4.  In  part  1485.  all  references  to  "EIP/ 
MPP"  are  revised  to  read  "EIP/MAP". 

5.  Section  1485.11(ff)  is  revised  to 
read  as  follows: 

1 1488.11  DallnMofw 

•  •         •         •        • 

(ff)  U.S.  commercial  entity — an 
agricultural  cooperative,  producer 
association  authorized  by  7  U.S.C.  291. 
or  for-profit  firm  located  and  doing 
business  in  the  United  States,  and 
engaged  in  the  export  or  sale  of  an 
aghcult\iral  commodity. 

6.  Section  1485.12(b)  is  revised  to 
read  as  follows: 

11486.12  PaillctpMon  ENgMllty 

•  •         •         •        • 

(b)  To  participate  in  the  EIP/MAP,  an 
entity: 

(1)  Shall  be  a  U.S.  commercial  entity 
that  either  owns  the  brand(s)  of  the 
agricultural  commodity  to  be  promoted 
or  has  the  exclusive  rights  to  use  such 
brand(s]; 

(2)  Shall  contribute  at  least  50  percent 
of  the  total  cost  of  the  brand  promotion: 
and 

(3)  That  is  a  for-profit  firm,  other  than 
a  cooperative  or  producer  association 
authorized  by  7  U.S.C.  291,  shall  be  a 
small  sized  entity. 

Signed  at  Waahingtoo.  DC.  on  this  11th  day 
of  Novamber  1996. 

August  Schumacher.  Jr., 

Administrator.  Foreign  Agricultural  Service 

and  Vice  Preudent.  Commodity  Credit 

Corporation. 

(PR  Doc.  96-29419  Filed  11-16-96:  8:45  ami 
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Food  Safaty  and  kiapoctlon  Sarvloo 

•  CFRP«t318 

PoolMNo.9e-008DF] 

RIN0663-AC10 

Um  Of  Com  Synip,  Com  Syrup  SoUda, 
and  Qluooaa  Synip  aa  FIOMNlng 
Aganta  In  Maat  Producta 

AQENCV:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTKM:  Direct  final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  permit  the  use  of  com  syrup,  com 
syrup  soUds.  and  glucose  symp  as 
flavoring  agents  in  meat  products  at  an 
amount  sufficient  for  that  puxpoee.  Com 
syrup  is  listed  in  the  Food  and  Drug 
Administration's  (FDA)  regulations  as  a 
substance  generally  recognized  as  safe 
with  no  limitation  on  its  use  other  than 
good  manufecturing  practice.  This 
direct  final  rule  is  in  response  to  a 
petition. 

DATES:  This  rule  will  be  effective  on 
January  21.  1997  unless  the  Agency 
receives  written  adverse  comments 
within  the  scope  of  the  rulonaking  or 
written  notice  of  intent  to  submit 
adverse  comments  within  the  scope  of 
the  mlemaldng  on  or  before  December 
19. 1996.  If  adverse  comments  within 
the  scbpe  of  this  riilemaking  are 
received,  FSIS  will  publish  timely 
notification  of  withdrawal  of  this  rule  in 
the  Federal  Register. 
AODMESSCS:  Adverse  comments  within 
the  scope  of  the  rulemaking  or  notice  of 
intent  to  submit  such  adverse  comments 
should  be  sent  to:  FSIS  Docket  Clerk. 
DOCKET  #96-009DF.  Room  3806. 
USDA.  1400  Independence  Avenue. 
SW.  Washington.  DC  20250-3700. 
Comments  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
from  8:30  a.m.  to  1:00  p.m.  and  from 
2:00  p.m.  to  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Edwards,  Director,  Facilities, 
Equipment.  Labeling  &  Compounds 
Review  Division.  Office  of  Policy. 
Program  Development,  and  Evaluation, 
(202) 418-8900. 

SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  was  {>etitioned  to  amend  the 
Federal  meat  inspection  regulations  to 
permit  the  use  of  com  syrup,  com  syrup 
solids,  and  glucose  syrup  as  flavoring 
agents  in  red  meat  sausage  products  in 
an  amount  sufficient  for  that  purpose. 
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Com  syrup,  commonly  called  "glucose 
symp,"  is  obtained  by  partial  hydrolysis 
of  com  starch  with  safe  and  suitable 
adds  or  enzymes.  It  may  also  occur  in 
the  dehydrated  form  (dried  glucose 
symp).  Depending  on  the  degree  of 
hydrolysis,  com  syrup  may  contain,  in 
addition  to  glucose,  maltose  and  higher 
saccharides. 

The  petitioner  stated  that  the  use  of 
com  syrup  at  varying  levels  has  little 
effect  on  die  nutritional  levels  of  the 
product.  According  to  data  submitted  by 
the  petitioner,  the  use  of  com  syrup 
solids  does  not  adversely  affect  the 
protein  values  of  the  product  when  as 
much  as  11.9  pounds  per  100  pounds  of 
meat  is  used.  The  only  significant  effect 
on  the  nutrition  data  of  the  product  is 
in  the  carbohydrate/sugar  content  of  the 
product.  The  petitioner  contends  that 
since  the  amount  of  protein  and  the 
presence  of  all  ingredients  appear  in 
descending  order  of  predominance  on 
the  label,  it  will  accurately  reflect  the 
presence  and  content  of  com  syrup  in 
the  product.  Therefore,  the  consumer  is 
provided  with  sufficient  information  to 
make  the  purchasing  decision. 

Section  318.7(c)(4)  of  the  Federal 
meat  inspection  regulations  permits  the 
use  of  com  symp  solids,  com  syrup, 
and  glucose  syrup  as  flavoring  agents  in 
sausage,  hambtuger,  meat  loaf,  luncheon 
meat,  chopped  or  pressed  ham  at  a  level 
of  2.0  percent  individually  or 
collectively,  calculated  on  a  dry  basis. 
Section  381.147(f)(4)  of  the  Federal 
poultry  products  inspection  regulations 
permits  the  use  of  com  syrup  solids, 
com  syrup,  and  glucose  syrup  as 
flavoring  agents  in  various  products 
sufficient  for  that  piupose.  The  Food 
and  Dmg  Administration  (FDA)  permits 
the  use  of  com  syrup  in  food  witii  no 
limitation  other  than  current  good 
manufecturing  practice. 

FSIS  reviewed  the  petition,  the  safety 
evaluation  of  com  syrup  solids  by  FDA, 
and  the  regulatory  kistory  of  the  use  of 
com  syrup,  com  syrup  solids,  and 
glucose  syrup  in  meat  and  poultry  food 
products.  In  light  of  its  review,  the 
Agency  is  eliminating  the  2.0  percent 
limit  on  the  use  of  com  syrup,  com 
symp  solids,  and  glucose  syrup  as 
fkvoring  agents  not  only  for  red  meat 
sausages  but  for  all  meat  products 
currently  listed.  Therefore,  FSIS  is 
amending  §  318.7(c)(4)  of  the  Federal 
meat  inspection  regulations  to  permit 
the  use  of  cam  syrup,  com  syrup  solids, 
and  glucose  syrup  as  flavoring  agents  in 
sausage,  hamburger,  meat  loaf,  luncheon 
meat,  and  chopped  or  pressed  ham, 
sufficient  for  that  purpose  according  to 
good  manufacturing  practice.  The 
Agency  believes  that  amendment  of  the 
Feider^  meat  inspection  regulations  to 


use  com  syrup,  com  syrup  solids,  and 
glucose  symp  would  provide  more 
consistency  with  the  current  poultry 
products  inspection  regulations.  It 
would  further  promote  and  encourage 
the  development  of  the  products  by  food 
manufecturers. 

Manu&cturera  opting  to  use  com 
syrup,  com  syrup  solids,  and  glucose 
syrup  in  meat  sausages  and  similar 
products  are  required  to  list  the 
ingredients  in  the  ingredients  statement 
by  their  common  or  usual  names  in 
descending  order  of  predominance  (9 
CFR  317.2(f)(1)). 

FSIS  expects  no  adverse  public 
reaction  resulting  from  this  change  in 
regulatory  language.  Therefore,  unless 
the  Agency  receives  adverse  comments 
within  the  scope  of  the  rulemaking,  or 
a  notice  of  intent  to  submit  adverse 
comments  within  the  scope  of  the 
mlemaldng  within  30  days,  the  action 
wiU  become  final  60  days  after 
publication  in  the  Federal  Register.  If 
adverse  comments  within  the  scope  of 
the  rulemaking  are  received,  the  direct 
final  rulemaking  notice  will  be 
withdrawn  and  a  proposed  rulemaking 
notice  will  establish  a  comment  period. 

Executive  Order  12988 

This  direct  final  rule  has  been 
reviewed  imder  Executive  Order  12988, 
Civil  Justice  Reform.  States  and  local 
jurisdictions  are  preempted  by  the 
FMIA  from  imposing  any  marking  or 
packaging  requirements  on  federdly 
inspected  meat  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  imder  the  FMIA.  States  and 
local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
meat  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat 
products  that  are  misbranded  or 
adidterated  under  the  FMIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States. 

This  direct  final  rule  is  not  intended 
to  have  retroactive  effect. 

There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  direct 
rule.  However,  the  administrative 
procedures  specified  in  9  CFR  §§  306.5 
and  381.35  must  be  exhausted  prior  to 
any  judicial  challenge  of  the  application 
of  the  provisions  of  this  direct  final  rule, 
if  the  challenge  involves  any  decision  of 
an  FSIS  employee  relating  to  inspection 
services  provided  under  die  FMIA. 


Executive  Order  12866  and  Regulatory 
FlexibilkyAct 

This  direct  final  rule  has  been 
determined  to  be  not  significant  under 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  Administrator  has  made  an  initial 
determination  that  this  direct  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  The  direct 
final  rule  will  permit  the  use  of  com 
syrup,  com  syrup  solids,  and  glucose 
syrup  as  flavoring  agents  in  meat 
products  at  a  level  sufficient  for 
purpose.  This  direct  final  rule  will 
impose  no  new  requirements  on  small 
entities. 

Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  direct  final  rule. 
This  rule  requires  manufacturere  that 
opt  to  use  com  syrup,  com  syrup  solids, 
glucose  symp  as  flavoring  agents  to 
revise  their  product  labels  and  submit 
such  labeling  to  FSIS  for  approval. 

Estimate  of  Burden:  FSIS  estimates 
that  it  takes  60  minutes  to  design  and 
modify  labels  in  accordance  with  these 
regulations.  For  label  submissions,  FSIS 
estimates  a  1 5  minute  response  time  to 
prepare  the  label  application  form  and 
to  submit  it,  along  with  the  label,  to 
FSIS  or  to  a  label  expediter  who  will 
deliver  the  form  and  label  to  FSIS. 
Respondents:  Meat  establishments. 
Estimated  Number  of  Respondents: 
750. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,813  houre. 

Copies  of  this  information  collection 
assessment  can  be  obtained  frt»n  Lee 
Puricelli,  Paperworic  Specialist,  Food 
Safety  and  Inspection  Service,  USDA, 
South  Agriculture  Building,  Room  3812, 
Washington,  DC  20250-3700. 

Comments  are  invited  on:  (a)  whedier 
the  proposed  collection  of  information 
is  necessary  for  the  proper  perfbnnanoe 
of  FSIS's  functions,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  FSIS's 
estimate  of  the  burden  of  the  collection 
of  information  including  the  validity  of 
the  methodology  and  assiunptions  used; 
(c)  ivays  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimiM  dia 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
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technological  collection  techniques,  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  both  Lee 
Puricelli,  Paperwork  Specialist,  at  his 
address  provided  above,  and  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20253. 

Comments  are  requested  by  January 
21,  1997  To  be  most  effective, 
comments  should  be  sent  to  OMB 
within  30  days  of  the  publication  date 
of  this  direct  final  rule. 


Lis*  arSob^acte  la  fl  CFK  Pari  31S 

Food  additives.  Meat  inspection. 

For  the  reasons  discussed  in  the 
preamble.  FSIS  is  amending  9  CFR  part 
318  of  the  Federal  meat  Inspection 
regulations  as  follows: 

PART  318-ENTRY  INTO  OFFICUL 
ESTABUSHISNTS;  REINSPECTION 
AND  PREPARATION  OF  PROQUCTS 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Aotkarity:  7  U  S.C  430, 1901-1000;  21 
use  801-093:  7  CFR  2.18,  2.33. 


2.  Section  318.7(cK4)  is  amended  by 
rerising  in  the  chart  of  substances, 
under  the  Class  of  Substance  "Flavoring 
agents:  protectors  and  developers",  the 
entry  for  the  substance  "Com  syrup 
solids,  com  syrup,  glucose  syrup"  to 
read  as  follows: 


1311.7 


of 
of  pfoducta. 


foruaein 


(c)* 
(4)* 


Ciaaao< 
■ubslanca 


Subetance 


Pi^poaa 


Products 


Amount 


Com  syrup  soids,  com  syn^). 
gluooea.  syruix 


Toiavor 


tMtnbufQar, 
chnyfieil  or 


rnaal   loaf,    luncheon    SufflcianI  tor  purpoaa. 


Oona  at  WMhiogion,  DC.  oo:  Nowmber  12, 
19fle 

ThoMsLBIUy. 

AdmintMtrator 

IFK  Doc  90-29501  Fllad  11-18-90.  8:43  snil 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  215 

[RaguMton  O;  Docket  No.  R-on0] 

Loans  to  Executtve  Officer*,  Oirectora, 
and  Principal  Sharahoktors  of  Member 
Banfca;  lu>ans  to  Holding  Compsniea 
and  Afnilatae;  CorrecHon 

AOCNCT:  Board  of  Covamors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  the 
announced  effective  date  of  recent 
amendments  to  Regulation  O,  which 
limits  how  much  and  on  what  terms  a 
bank  may  lend  to  its  own  insiders  and 
insiders  of  its  affiliates  These 
amendments  were  effective  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  on  November  8, 
1996,  the  date  they  appeared  in  the 
Federal  Register.  The  final  rule  as 
published,  however,  incorrectly  stated 
that  they  were  effective  November  4, 
1996.  the  date  the  Board  adopted  them. 
EFFECnvt  DATS:  Effective  November  4. 
1996,  the  effective  date  for  the  Tinal  rule 
published  at  61  FR  57769  is  corrected  to 
be  November  8,  1996. 

FOR  fURTHCR  INFORMATION  CONTACT: 
Gregory  Baer,  Managing  Senior  Counsel 


(202/452-3236).  or  Gordon  Miller. 
Attomey  (202/452-2534).  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

By  order  of  th«  Board  of  Govaraor*  of  th« 
Fadml  Raserv*  System,  November  13.  1090. 
WUllaa  W.  WUaa. 
Secretary  of  the  Beard. 

|FR  Doc  90-293OS  Filed  11-18-90;  8:43  am) 
■aiMQ  oooe  asie-ei-^ 


DEPARTMENT  Of  TRANSPORTATION 

Federal  Avtetktn  Administration 

14  CFR  Part  71 
(Docket  Na  9e-ACC-13] 

Amendment  to  Ciaaa  0  Alrapaoa,  Knob 
Noatsr.MO 

AQCNCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  rule  amends  the  Class  D 
airspace  area  at  Whiteman  AFB,  Knob 
Noster,  MO.  to  provide  additional 
controlled  airspace  for  aircraft  executing 
the  new  Standard  Instrument  Approach 
Procedure  (SIAP)  at  Whiteman  AFB. 
The  effect  of  this  rule  is  to  provide 
additional  controlled  airspace  for 
aircraft  executing  Standard  Instrument 
Approach  Procedures  (SLAP)  and  for 
departing  aircraft  to  transition  into 
controlled  airspace. 


EFFtCnVE  DATE:  0901  UTC.  January  30. 
1997. 

FOR  FURTMER  INFORMATION  OONTACT: 

Kathy  Randolph.  Air  Traffic  Division. 
Operations  Branch,  ACE-530C.  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City.  Missouri  64106: 
telephone  (816)  426-3408. 

SUPPLEMENTARY  MFORMATKM:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  17.  1996.  (181  FR 
48824).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controvenial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
pubUc  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
writtto  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  30.  1997.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  final  rule  will  become 
effective  on  that  date. 

Issued  in  ICansas  Qty,  MO.  on  October  31. 
1906. 

Harmaa  J.  Lyam,  Jr., 

Manager.  Air  Traffic  Division.  Centra]  Region. 
(FR  Doc.  90-29593  Filed  11-18-90;  8:45  am] 
aaoan  oooe  4tis-is-M 
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14  CFR  Part  71 
[Docket  No.  M-ACE-18] 

Amandmant  to  Claaa  E  Alrapaca, 
Olatha.KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Johnson  County 
Executive  Airport,  Olathe,  KS.  The 
Federal  Aviation  Administration  has 
developed  a  Standard  Instrument 
Approach  Procedure  (SIAP)  based  on 
the  Non-Directional  Radio  Beacon 
(NDB)  which  has  made  this  change 
necessary.  The  effect  of  this  rule  is  to 
provide  additional  controlled  airapace 
for  aircraft  executing  the  new  SIAP  at 
Johnson  Coimty  Executive  Airport, 
Olathe,  KS. 
DATES:  Effective  date:  March  27,  1997. 

Comment  date:  Comments  must  be 
received  on  or  befcMe  January  13, 1997. 
ADDRESSES:  Send  commmits  regarding 
the  rule  in  triplicate  to:  Manager. 
Operations  Branch,  Air  Traffic  Division. 
ACE-530.  Federal  Aviation 
Administration.  Docket  Number  96- 
ACE-19.  601  East  12th  St.,  Kansas  Qty, 
MO  64106. 

Tlie  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Ceimsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Operations  Branch.  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty.  MO  64106, 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  F/VA 
has  developed  Standard  Instrument 
Approach  Procedures  (SIAP)  utilizing 
the  Non-Directional  Radio  Beacon 
(NDB)  at  Johnson  County  Executive 
Airport,  Olathe.  KS.  The  amendment  to 
Class  E  airspace  at  Olathe,  KS,  will 
provide  additional  controlled  airapace 
to  segregated  aircraft  operating  under 
Visual  Flight  Rules  (VFR)  from  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR)  procedures  while  arriving  or 
departing  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to  either 
circumnavigate  the.area,  continue  to 
opierate  under  VFR  to  and  from  the 
airport,  or  otherwise  comply  with  IFR 


procedures.  Class  E  ainpace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9D, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airapace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controvereial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  recei^  ed 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argimients 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  captions 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  wUl  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 


determining  whether  additional 
rulemaking  action  would  be  needed. 

Cements  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  anmnents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ACE-19."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  £>epartment  of 
Transportation  (DOT)  Regulatory 
PoUcies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  captions 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 
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PART71~{AMCN0E0] 

1.  The  authority  citation  for  Put  71 
contliiuM  to  read  as  follows: 


:  49  use  10e(g).  40103.  40113. 
40120:  E.O.  10SS4.  24  FR  9965.  3  CFR  1959- 
1963  Corap  ,  p.  389:  14  CFK  11.69. 

171.1    [Amanded] 

2.  The  incorporation  by  reference  in 
14  CFK  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996.  and  efiiective 
September  16.  1996.  is  amended  as 
follows: 

Paragmpti  8005  Qass  E  ainpace  anat 
extending  upward  from  700  feet  or  more 
above  the  iurface  of  the  earth. 


ACE  NE  ES  OlatlM.  KS.  immrimd] 

Olsthe.  lohiuon  County  Ex«cutiva  Airport. 
KS. 
(Ut.  3«*50'51.37"N..  long.  94*44'15.31"W.) 
lohason  County  VOR/NDB 

(Ul.  38»5026"N..  long.  94»44'12'^.) 
That  airspace  •xtanding  upward  from  700 
bet  atovw  the  nirfK*  within  ■  6.4-inile 
radius  of  tb«  )ohnK>n  County  Exscutive 
Alrpoti  and  wltiiin  2.2  milM  aecb  aide  of  the 
Jotuuoo  County  VOR/DME  1S4*  radial 
•xtanding  from  the  6.4-inlle  radius  to  7  miles 
south  of  the  airport. 


Isauad  in  Kansas  Qty.  MO.  oo  Octooar  28. 
1996. 

HanuB  I.  Lyaoa,  Jr.. 

KUmager.  Air  Traffic  Division.  Central  Region. 
|FR  Doc.  96-29595  Filed  11-18-96;  8:45  am) 
aaxan  oooa  4ti«-i»-M 


14  CFR  Part  71 

[Docliat  No.  M-ACC-18] 

Amendment  to  Claea  E  Alrvpace, 
Jefferaon  City,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Jefferson  City 
Memorial  Airport,  Jefferson  City,  MO. 
The  Federal  Aviation  Administration 
has  developed  a  Standard  Instrument 
Approach  Procedure  (SLAP)  based  on 
the  Global  Positioning  System  (GPS) 
which  has  made  this  change  necessary. 
The  effect  of  this  rule  is  to  provide 
additional  controlled  airspace  for 
aircraft  executing  the  new  SLAP  at 
Jefferson  City  Memorial  Airport. 
DATES:  Effective  date:  March  27.  1997. 
Comment  date:  Comments  must  be 
received  on  or  before  January  13.  1997. 


AOORCSMS:  Send  commanU  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  Branch.  Air  TrafDc  Divlsioo. 
ACE-530.  Federal  Aviation 
Administration.  Docket  Number  96- 
ACE-18.  601  East  12th  St.,  Kansas  Qty. 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m..  Monday  through  Friday, 
except  federal  holidays. 

An  informal  docket  mav  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  shove. 
FOM  FUfTTHEfl  WtPCMtAVOH  OONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Operations  Branch.  ACE-530C,  Federal 
AviaUon  Administration.  601  East  12th 
Street.  Kansas  Qty.  MO,  64106. 
telephone:  (816)  426-3408. 
SUPP1.EMENTARY  MFOfMATXM:  The  FAA 
has  developed  Standard  Instrument 
Approach  Procedures  (SLAP)  utilizing 
the  Global  Positioning  System  (GPS)  at 
Jefferson  City  Memorial  Airport, 
Jefferson  City,  MO.  The  amendment  to 
Class  E  airspace  st  Jeflerson  Qty,  MO. 
mil  provide  additional  controlled 
airspace  to  segregate  aircraft  operating 
under  Visual  Fli^t  Rules  (VFR)  from 
aircraft  operating  under  Instroment 
Flight  Rules  (IFR)  procedures  while 
arriving  or  departing  the  airport  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  either  circumnavigate  the  area, 
continue  to  operate  under  VFR  to  and 
from  the  airport,  or  otherwise  comply 
with  WK  procedures.  Class  E  airspace 
areas  extending  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D.  dated  September  4. 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Role  Procednre 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  6nal  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 


adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  wdll  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  docimkent  in  the  Federal 
Kegisler  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  %vill  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  piopoeed  rulemaking  may  be 
published  with  a  new  comment  period. 

Goounents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADOHCSICI.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sulwtance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  %vishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ACE-18."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiscts  on  the 
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States,  on  the  relationship  betMreen  the 
national  govonment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  imder  the  caption 
A00RES8E8. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reCsrence, 
Navigation  (air). 

Aitupidfm  af  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

PART71^AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audiori^  49  U.S.C  106(g).  40103.  40113. 
40120;  E.0. 10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.0D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  ^id  efiiective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  BOOS  Qaas  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         *         •         •         • 

ACE  NE  E5  JefEsrson  Qty,  MO.  [Raviaed] 
JefCsrson  Qty  Memorial  Airport.  MO. 


(Lat  38'35'28.25'TJ.,  long.  92»09'22.12"W.) 
NOAHNDB 

{Ut  38''38'14'TJ.,  long.  92''14'41"W.) 
Memorial  NDE 

(Ut  38»33'14''N.,  long.  92''04'41"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  sutCkb  within  6.5-mile  radius 
of  (he  JeSerson  City  Memorial  Airport  and 
within  3.1  miles  each  side  of  the  NOAH  NDB 
303°  bearing,  extending  from  the  6.5-mile    . 
radius  to  14.3  miles  northwest  of  the  airport, 
and  within  4  miles  each  side  of  the  JefEnson 
City  Memorial  ILS  localizer  xx>urse  extending 
from  the  6.5-mib  radius  to  10.5  miles 
southeast  of  the  Memorial  NDB. 
•         *         •        *        • 

Issued  in  Kansas  Qty,  MO,  on  Octobn  28, 
1996. 

Herman  J.  Lyons,  Jr„ 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  96-29594  Filed  11-18-96;  8:45  am) 
anxBiG  cooe  4ti»-i3-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  91-152;  RM>7065. 7092. 
7225. 7352, 7437, 7714, 7846. 7846  aiid  7847] 

Radio  Broadcasting  SarvlcM; 
Pontotoc,  Winona,  Coffaavilla,  and 
Rienzl,  Mississippi  and  Bolivar, 
Middielon,  Saimarand  Ranter, 
Tannc 


AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

StiMMART:  This  proceeding  involved  six 
separately  filed  petitions.  See  56  FR 
27725.  June  17. 1991.  This  action  allots 
Channel  264C3  to  Middleton, 
Tennessee,  as  that  community's  first 
local  service  in  respKHise  to  a  petition 
filed  hy  Middleton  Broadcasters. 
Channel  264C3  can  be  allotted  to 
Middleton  at  coordinates  35-06-37  and 
88-50-43.  We  shall  also  substitute 
Channel  236A  for  Channel  244A  at 
Winona,  Mississippi,  and  modify  the 
license  for  Station  WONA  in  response  to 
a  request  by  Southern  Electronics  Co., 
Inc.  The  coordinates  for  Channel  236A 
at  Winona  are  33-29-34  and  89-45-17. 
The  petition  filed  by  Tupelo 
Communications,  Inc.  (RM-7085)  for 
Pontotoc,  MS  and  Bolivar,  TN  is  denied. 
The  petition  filed  by  Slatton-Quick  Co.. 
Inc.  (RM-7092)  for  Sehner,  TN  is 
dismissed.  The  petition  filed  by  State 
Line  Broadcasting  (RM-7352)  for  Ramer, 
TN  is  dismissed.  The  petition  filed  by 
Coffeeville  Broadcasters,  Ltd.  (RM- 


7437)  for  Cofieeville,  MS  is  dismissed. 
The  petition  filed  by  Jack  W.  Ivy  (RM- 
7714)  for  Rienzi.  MS  is  dismissed.  The 
counterproposal  filed  by  West 
Tennessee  Radio  Network.  Inc.  (RM- 
7846)  for  Bolivar.  TN  is  dismissed.  The 
counterproposal  filed  by  Slatton-Quick 
and  Perry  S.  Smith  (RM-7847)  for 
Selmer,  TN  is  dismissed.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  December  16. 1996.  The 
window  period  for  filing  appHcations 
for  Chuinel  264C3  at  Middleton, 
Tennessee,  will  open  on  December  16, 
1996,  and  close  on  January  16, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPRLEMEm-ARY  INFORMATKM:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-152, 
adopted  October  18, 1996,  and  released 
November  1. 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street.  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
cc^y  contractors,  International 
Transcription  Services.  Inc..  2100  M 
Street,  N.W.,  Suite  140,  Washington, 
D.C.  20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadca  Aig. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Mississippi,  is 
amended  by  removing  Channel  244A 
and  adding  Channel  236A  at  Winona. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  adding  Middleton.  Channel 
264C3. 

Federal  Communications  Commission 

John  A.  Karonsos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  h4ass  Media  Bureau. 

[FR  Doc.  96-29546  Filed  11-18-96;  8:45  am] 
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FOR  FURTHiR  ■gPRMATlOW  OONTACT. 

Richard  Braytoo.  Program  Aatlyit. 
Research  and  Development  Division, 
Product  I>evelopment  Brench,  FQC,  at 
the  Kansas  Qty.  MO,  address  listed 
above,  telephone  (816)  926-7730. 


OCPAfrmENT  OF  AQMCULTURE 

Fwini  Crop  lnMifM)c#  Coiporadoit 

7  CFR  Parts  403  and  497 

CofiMiKNi  Crop  Inauranoa 

Piach  Crop  nwufanoa 

Paadi  Crop  inauratioa  naQulaBoiia 

AQINCY:  Federal  Crop  Insurance 
Corporation. 

ACTKM:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FXUC)  proposes  specific 
crop  provisions  for  the  insurance  of 
peaches.  The  provisions  will  be  used  in 
conjunction  with  the  rnmmfin  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  efiisct  of  this  action  Is  to 
provide  policy  change  to  better  meet 
the  needs  of  the  insured,  include  the 
current  peach  (fresh)  crop  Insurance 
regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  to  the  current  peach  crop 
insurance  regulations  to  the  1997  and 
prior  crop  years. 

DATIS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  January 
21.  1997  and  will  be  considered  when 
the  rule  is  to  be  made  final.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1999  continues 
through  lanuary  17. 1997. 

A0ORCS8CS:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief.  Product  Development  Branch. 
Federal  Crop  Insurance  Corporation. 
United  States  Department  of 
Agricultvire.  9435  Holmes  Road.  Kansas 
Qty.  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324.  South  Building, 
USD  A.  14th  and  Independence  Avenue. 
S.W..  Washington.  DC.  8:15  a.m  to 
4:45  p.m..  est.  Monday  through  Friday, 
except  holidays. 


Execirthre  Order  No.  12886 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procadureaeaUblishedby 
Executive  Order  No.  12866.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  31.  2002. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  No.  12866  and, 
therefore,  has  not  been  reviewed  by  the 
OlSce  of  Management  and  Budget 
(OMB). 

Fapanrork  Radactioo  Act  of  IMS 

The  information  collection 
requirements  contained  in  these 
regulations  vrere  previously  approved 
by  OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
chapter  35)  under  OMB  control  number 
056S-0003  through  September  30, 1998. 

Section  7  of  the  1998  Peach  Crop 
Provisions  adds  interplanting  as  an 
insurable  ferming  practice  as  long  as  it 
is  intarplanted  with  another  perennial 
crop.  Tnis  practice  was  not  an  insurable 
under  the  previous  Peach  Crop 
Insurance  Policy  to  which  it  attached. 
Consequently,  interplanting  information 
will  nmd  to  be  collected  using  the  FQ- 
12-P  Pre- Acceptance  Perennial  Crop 
Inspection  Report  funn  for 
approximately  0.5  percent  of  the  46 
insureds  who  interplant  their  peach 
crop.  Standard  interplanting  language 
has  been  added  to  most  perennial  crops. 
Interplanting  is  an  insurable  practice  as 
long  as  it  does  not  adversely  affect  the 
insured  crop.  This  is  s  benefit  to 
agriculture  because  insurance  is  now 
available  for  more  perennial  crop 
producers  and.  as  a  result,  less  acreage 
will  need  to  be  placed  into  the 
noninsured  crop  disaster  assistance 
program  (NAP). 

The  amendments  set  forth  in  this 
proposed  rule  do  not  contain  additional 
information  collections  that  require 


clearance  by  OMB  under  the  provisions 
of44U.S.C  chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Peach  Crop  Insurance  Provisicms."  The 
information  to  be  collected  includes:  a 
crop  insurance  application  and  acreage 
report.  Information  collected  from  the 
application  and  acreage  report  is 
electronically  sitbmittod  to  FOC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  peaches  that 
are  eligible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FQC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  fwr  response  for  each  of 
the  3.6  responses  from  approximately 
1,7554)15  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,669.970 
houn. 

Comments  should  be  submitted  for 
the  following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfcxmance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  aociuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quahty.  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperworiL 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Infwmation  and  Riegulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  D.C.  20503  and  to  Bonnie 
Hart,  ySDA,  PSA,  Advisory  and 
Corporate  Operations  Staff,  Regulatory 
Review  Group.  P.O.  Box  2415.  STOP 
0572.  Washington,  D.C  20013-2415, 
telephone  (202)  690-2857.  Copies  of  the 
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information  collection  may  be  obtained 
from  Bonnie  Hart  at  the  above  address. 

The  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  C^IB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  fiiU  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections    . 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  cuirrent 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insiued  must 
also  annually  certify  to  the  previous 
years  production  or  receive  an  assigned 
)rield.  The  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  3  years. 
This  regulation  does  not  alter  those 
requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  bom  the 
amount  of  work  currentiy  required.  This 


rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  &t>m 
the  provisions  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  60S),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovenunental 
consultation  with  State  and.  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
_  Order  No.  12778.  The  provisions  of  this 
'  rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  the  rule  will  preempt  State 
and  local  laws  to  the  extent  such  State 
and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Enviroimiental 
Impact  Statement  is  needed. 

National  Performance  Review  - 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.153, 
Peach  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
peaches  found  at  7  CFR  part  403  CPeach 
Crop  Insurance  Regulation).  FQC  also 
proposes  to  amend  7  CFR  403  to  limit 
its  effect  to  the  1997  and  prior  crop 
yeara.  FOC  will  later  publish  a 


regulation  to  remove  and  reserve  part 
403. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Peach 
Crop  Insurance  Regulations 
compatibility  with  the  Common  Crop 
Insurance  P^cy.  In  addMon,  FQC  is 
proposing  substantive  changes  ia  the 
provisions  for  insuring  peaches  as 
follows: 

1.  Section  1 — Add  definition  for  the 
terms  "actual  price  per  bushel," 
"bushel."  "crop  year,"  "direct 
marketing,"  "freight  on  board  (FOB)." 
"good  fanning  practices,"  "harvest," 
"interplanted,"  "irrigated  practice." 
"production  guarantee."  and  "written 
agreement"  for  clarification. 

2.  Section  3(a)— Specify  that  the 
insured  may  select  only  one  price 
election  for  all  the  peaches  in  the 
county  insured  under  the  policy,  unless 
the  Special  Provisions  provide  differmt 
price  elections  by  type,  in  which  case 
the  insured  may  select  one  price 
election  for  eadi  peach  type  designated 
in  the  Special  Provisions. 

3.  Section  3(b) — Amend  the 
provisions  to  include  any  circujnstance 
that  may  reduce  the  expected  yield 
below  the  yield  upon  which  the 
guarantee  is  based.  The  proposed  rule 
requires  an  insured  to  report  damage, 
removal  of  or  addition  of  trees,  and 
change  in  practices  that  may  reduce 
yields.  If  the  insured  fails  to  notify  the 
insurance  provider  of  factors  that  may 
reduce  )rields  from  previous  levels,  the 
production  guarantee  will  be  reduced  at 
any  time  the  insurance  provider 
becomes  aware  of  any  circumstance  tiiat 
may  effect  the  yield. 

4.  Section  5 — Change  the  cancellation 
and  termination  dates  to  November  20. 
Currentiy,  the  policy  States  November 
30.  This  change  standardizes  the 
perennial  crop  policies. 

5.  Section  7 — Allow  insurance  for 
peaches  interplanted  with  another 
perennial  crop  subject  to  a  pre- 
acceptance  inspection  and  Regional 
Service  Office  (RSO)  approved  yield. 
Currentiy  the  peach  policy  does  not 
allow  coverage  on  interplanted  acreage. 
This  change  standardizes  the  perennial 
crop  policies  and  will  have  no  adverse 
actuarial  effect. 

6.  Section  8(a)(1) — Specify  that 
insurance  coverage  be^ns  on  November 
21  of  each  crop  year,  except  that  for  the 
year  of  application,  if  the  application  is 
received  after  November  11,  but  prior  to 
November  21,  insurance  will  attach  on 
the  10th  day  after  the  properly 
completed  application  is  received  in  the 
insurer's  local  office. 

7.  Section  8(b)(2) — ^Add  provisions  to 
clarify  that  insurance  will  not  be 
considered  to  attach  and  no  premium 
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will  be  due  if  an  insurable  Interest  on 
any  acreage  of  peaches  is  relinquished 
on  or  before  the  acreage  reporting  date 
for  the  crop  year. 

8.  Section  9(a)(1)— Add  adverse 
weather  conditions  as  a  cause  of  loss. 
Delete  freeze,  frost,  hail,  drought,  wind 
and  Ughtning  because  they  are  Included 
in  the  term  adverse  tveather.  This 
change  standardizes  the  perennial  crop 
policies. 

9.  Section  9(b)(1)— Clarify  that  disease 
and  insect  Infestation  are  excluded  as 
causes  of  loss  unless  adverse  weather 
prevents  the  proper  application  of 
control  measures,  causes  control 
measures  to  be  ineffective  when 
properly  applied,  or  causes  disease  or 
insect  infestation  for  which  no  eflective 
control  mechanism  is  available. 

10.  Section  10(b) — Require  the 
producer  to  give  notice  at  least  15  days 
before  any  production  frtim  a  unit  will 
be  sold  by  direct  marketing. 

11.  Section  11(b) — Add  provisions 
specifying  the  total  production  to  be 
counted  will  be  multiplied  by  the  price 
election.  The  current  policy  multiplies 
the  total  production  to  be  counted  by 
the  actual  price  per  bushel  Freight  on 
Board  (FOB)  or  by  the  price  election, 
whichever  is  larger.  This  change 
standardizes  the  perennial  crop  policies. 

12.  Section  11(c)(3) — Add  provisions 
to  extend  quality  adjustment  to  all 
insurable  perils.  Currently  the  policy 
only  allows  quality  adjustment  for 
damage  due  to  frost,  freeze,  and 
misshapen  fruit. 

13.  Section  ll(c)(3)(iK-Add 
provisions  which  allow  Freight  on 
Board  (FOB)  peach  prices  in  the  absence 
of  the  Market  News  Service  prices. 
Currently  the  policy  does  not  allow  for 
FOB  prices  when  the  Market  New 
Services  does  not  establish  a  price. 

14.  Section  12 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies. 
This  amendment  allows  FQC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  the  procedures  for  and  duration  of 
written  agreements. 

List  of  Subjects 

7  CFR  Part  403 

Crop  Insurance,  Peaches. 
7  CSR  Part  457 

Crop  Insurance.  Peaches. 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U  S.C.  1501  trt  seq.].  the 
Federal  Crop  Insurance  Corporation 


hereby  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457)  and  the  Peach  Crop  Insurance 
Regulations ^7  CFR  part  403)  efiisctive 
for  the  1998  and  succeeding  crop  yean, 
to  read  as  follows: 

PART  40»-(AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  403  is  amended  to  read  as  follows: 

Aulbsrtty:  7  U.S.C  1500(1),  1506(p). 

2.  The  heading  of  the  subpart  in  part 
403  is  revised  to  read  as  follows: 

"Subpart— Regulations  for  the  1986 
through  1997  Crop  Years." 

3.  Section  403.7  is  amended  by 
revising  the  introductoi^  text  of 
paragraph  (d)  to  read  as  follows: 

%  408.7   Tnc  appNcallon  and  poMcy. 

•        •        •        •        • 

(d)  The  application  for  the  1985  and 
succeeding  crop  years  is  foimd  at 
subpart  D  of  pairt  400,  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Peach  Insurance  Policy  for  the  1985 
through  1997  crop  years  are  as  follows: 


PART  457-4AMENDEO] 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Anthorlty:  7  U.S.C  1500(1),  1500(p). 

5.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.153  to  read  as 
follows: 

f467.lS3    Paadt  Crop  Inauranoa 


The  Peach  Crop  Insurance  Provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

United  Statn  Dapartmant  of  Agriculture 
Federal  Crop  Insurance  Corporation 
Peach  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  ($4S7.S),  these  crop  provisions, 
and  the  Special  Provisions:  the  Special 
Provitions  will  control  these  crop  provisions 
and  the  Basic  Provisions:  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1   Definitions 

Actual  price  per  bushel  for  : 

(a)  Fresh  peaches  means  the  average  price 
pwr  three-quarter  ( V4)  bushel  carton  of  U.S. 
Extra  No.  1  "2  Inch"  peaches  (if  not 
available,  the  next  larger  size  tor  which  a 
price  is  available)  determined  from 
applicable  prices  reported  by  the  Market 
News  Service  of  the  United  States 
Department  of  Agriculture  for  seven 
consecutive  marketing  days,  commencing 
with  the  day  harvest  of  the  variety  begins, 
less  the  allowable  cost  designated  by  the 
actuarial  table.  In  the  absence  of  FOB 
shipping  point  price  from  the  Market  News 


Sorrioe,  the  price  per  thrae-quartsr  (V4) 
bushel  carton  of  U.S.  Extra  No.  1  "two-inch" 
peechsi  will  be  the  sum  of  the  price  election 
for  the  damaged  peachaa  and  the  allowable 
cost  as  sho%ini  In  the  actuarial  documents  for 
the  county-,  and 

(b)  Prooeasing  peaches  means  the  average 
prks  per  bushel  for  that  applicable  variety 
detennined  for  seven  consecutive  marketing 
days,  oonmiencing  with  the  day  harvest  of 
the  variety  begins,  less  the  allowable  cost 
designatad  by  the  actuarial  table. 

BuMhel — Forty-eight  pounds  of  ungraded 
peaches.  A  thrae-quaiter  (V«)  bushel  of 
graded  peaches  is  considered  equivalent  to  a 
forty-eight  pound  bushel  of  unladed 
peaches. 

Crop  year — The  period  beginning 
Novambcr  21  and  extending  through 
September  30  of  ths  following  year,  which  is 
designated  by  the  calendar  year  In  which  the 
{leriod^ends. 

Day» — Calendar  days. 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Example*  of  direct 
marketing  include  selling  tlirough  an  on-fonn 
or  roadside  stand,  hrmar's  market,  or 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Freight  on  board  (FOBh-^  shipping  point 
price  reported  by  the  Market  Ne«irs  Service. 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  any  successor  agency. 

Good  farming  practice* — The  tniltural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
recognized  by  the  USDA  k  Cooperative  Sute 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest — The  picking  or  removal  of  mature 
peechei  from  the  trees  eitliar  by  hand  or 
machine. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irripted  acreage  planted  to  the 
insured  crop.  ' 

Production  guarantee  (per  acre) — The 
quantity  of  peaches  (bushels)  determined  by 
multiplying  the  approved  Actual  Production 
History  (APH)  yield  per  acre  by  the  coverage 
level  percentage  you  elect. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  1 2. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
(basic  units)  may  be  divided  into  optional 
units  if,  for  each  optional  unit,  you  meet  all 
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the  conditions  of  this  section,  or  if  a  written 
agreement  to  such  division  exists.  • 

(b)  Basic  luiits  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
section. 

(c)  If  you  do  not  comply  fidly  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  Csilure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premiimi  (>aid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(d)  All  optional  units  established  for  a  crop 
year  must  be  identifled  on  the  acreage  report 
for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee;  and 

(2)  You  must  have  records  of  marketed 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us. 

(3)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria,  as  applicable: 

(i)  Optional  Units  by  Section,  Section 
EquivcUent,  or  FSA  Farm  Serial  Number: 
Optional  imits  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labOTS,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discemable,  each  optional  unit 
must  be  located  in  a  separate  form  identified 
by  a  single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Nimiber,  optional  units 
may  be  based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in  the 
same  section,  section  equivalent,  at  PSA 
Farm  Serial  Number.  The  irrigated  acreage 
may  not  extend  beyond  the  point  at  whidi 
your  irrigation  system  can  deliver  the 
quantity  of  water  needed  to  produce  the  yield 
on  which  the  guarantee  is  based  and  you  may 
not  continue  into  non-irrigated  ecieaga  in  the 
same  rows  or  planting  pattern. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverags  Levels, 


and  Prices  for  [)etermining  Indemnities)  of 
the  Basic  Provisions  ($  457.8): 

(a)  You  may  select  only  one  price  election 
,  for  all  the  peaches  in  the  county  insured 

under  this  policy  unless  the  Special 
Provisions  provide  difierent  price  elections 
by  type,  in  which  case  you  may  select  one 
price  election  for  each  peach  type  designated 
in  the  Special  Provisions.  The  price  elections 
you  choose  for  each  type  must  have  the  same 
percentage  relationship  to  the  maximum 
price  offered  by  us  for  each  type.  For 
example,  if  you  choose  1(X)  percent  (100%) 
of  the  maxindum  price  election  for  one  type, 
you  must  choose  100  percent  (1(X)%)  of  the 
maximimi  price  election  for  all  other  types. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 
(Insurance  Guarantees,  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  (§  457.8),  by  type  if 
applicable: 

(1)  Any  damage,  removal  of  or  addition  of 
trees,  or  change  in  practices,  or  any  other 
circumstance  that  may  reduce  the  expected 
yield  below  the  yield  upon  which  the 
insurance  guarantee  is  based,  and  the  number 
of  affected  acres; 

(2)  The  number  of  bearing  and  nonbearing 
trees  on  insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees,  variety,  type,  and 
the  planting  pattern;  and 

(4)  For  the  first  year  of  insurance,  acreage 
interplanted  with  another  perennial  crop, 
and  anytime  the  planting  pattern  of  such 
acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop; 

(ii)  The  variety,  and  type  if  applicable; 

(iii)  The  planting  pattern;  and 

(iv)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield.  We 
will  adjtist  the  yield  used  to  establish  your 
production  guarantee  as  necessary,  based  on 
our  estimate  of  the  efiisct  on  the  following: 
interplanted  pereimial  crop;  removal  or 
addition  of  trees  or  varieties  of  trees;  physical 
or  structural  tree  damage;  change  in  practices 
or  changes  in  tree  population  and  density, 
and  any  other  circumstance  aCEecting  the 
yield  potential  of  the  insured  crop.  If  you  foil 
to  notify  us  of  any  circumstance  that  may 
afiisct  your  yields  from  previous  levels,  we 
will  adjust  your  production  guarantee  as 
necessary  at  any  time  we  beosme  aware  of 
the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are  November  20. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  peaches  in  the 
county  for  which  a  premiimi  rate  is  provided 
by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  grown  on  tree  varieties  that: 
(1)  Were  commercially  available  when  the 

trees  were  set  out; 


(2)  Are  a  sufficient  chilling  hour  variety; 

(3)  Are  grown  on  a  root  stock  that  is 
adapted  to  the  area. 

(c)  That  are  grown  in  an  orchard  that,  if 
inspected,  is  considered  acceptable  by  us; 
and 

(d)  That  have  reached  at  least  the  fourth 
growing  season  after  set  out  However,  we 
may  agree  in  writing  to  insure  acreage  that 
has  not  reached  this  age  if  it  has  produced 
at  least  100  bushels  of  peaches  per  acre. 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage]  of  the  Basic  Provisions 
(§  457.8).  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  peaches 
interplanted  with  another  pwrennial  crop  are 
insurable  unless  we  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
requirements  contained  in  your  policy. 

8.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  on  November  21  of 
each  crop  year,  except  that  for  the  year  of 
application,  if  your  application  is  received 
after  November  11  but  prior  to  November  21, 
insurance  will  attach  on  the  10th  day  after 
your  properly  completed  application  is 
received  in  our  local  office  imless  we  inspect 
the  acreage  during  the  10  day  period  and 
determine  that  it  does  not  meet  insurability 
requirements.  You  must  provide  any 
information  that  we  require  for  the  crop  to 
determine  the  condition  of  the  orchard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is 
September  30. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins,  but 
on  or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection,  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  your  insurable  interest 
on  any  acreage  of  peaches  on  or  before  the 
acreage  reporting  date  for  the  crop  year, 
insurance  will  not  be  considered  to  have 
attached  to,  and  no  premium  or  indemnity 
Mrill  be  due  for,  such  acreage  for  that  crop 
year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

9.  Causes  of  Loss 

(a)  In  acccMdance  with  the  provisions  of 
section  12  (Causes  of  Los^  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  within  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
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pruning  dabri*  ha*  not  b*«n  ratnovMl  from 
the  orchard: 

(3)  Earthquake: 

(4)  Volcanic  aruptioo: 

(5)  An  insufRciant  numbar  of  chiUing 
hours  to  affactivaly  brsak  domiancy:  or 

(0)  Failure  of  Irrigation  water  lupply,  if 
cauaed  by  an  ioaurad  peril  that  oocxtra  during 
the  iniurmnca  period. 

(b)  In  addition  to  the  caueea  of  loea 
excluded  in  Motion  12  (Cauaas  of  Loea)  of  the 
Basic  Provisions  ($457.8).  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless 
adverse  weather 

(i)  Prevents  the  proper  application  of 
control  [Deasures  or  causes  properly  applied 
control  maaaiiras  to  ba  inafbctiva:  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  affective  control  mechanism  is 
available: 

(2)  Split  pits,  regardless  of  cause:  or 

(3)  Inability  to  market  the  p>aeches  for  any 
reason  other  than  actual  physical  damage 
from  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
Indemnity  if  you  are  unable  to  markat  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

10.  Duties  in  the  Event  of  Damage  or  Loas 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loas) 
of  the  Basic  Provisions  (§  457.8).  the 
following  will  apply: 

(a)  You  must  notify  us  urithin  thrae  days 
of  the  date  that  harveet  of  the  damaged 
variety  should  have  started  if  the  crop  will 
not  be  harvested. 

(b)  You  must  notify  us  at  laaat  IS  days 
before  any  production  from  any  unit  will  be 
sold  by  direct  marketing.  We  will  conduct  an 
appraisal  that  will  be  used  to  determine  your 
production  (o  count  for  production  that  Is 
sold  by  direct  marketing.  If  damage  occxirs 
after  this  appraisal,  we  will  conduct  an 
additional  appraisal.  These  appraisals,  and 
any  acceptable  records  provided  by  you,  will 
be  used  to  determine  your  production  to 
count.  Failure  to  give  timely  notice  that 
production  will  be  sold  by  direct  marketing 
will  result  in  an  appraised  amount  of 
production  to  count  not  less  than  the 
production  guarantee  per  acre  if  such  bilure 
results  in  our  inability  to  make  the  required 
appraisal. 

(c)  If  you  intend  to  claim  an  indemnity  on 
any  unit,  you  must  notify  us  at  least  IS  days 
prior  to  the  beginning  of  harvest  of  the 
damaged  variety,  if  you  previously  gave 
notice  in  accordance  with  section  14  of  the 
Basis  Provisions  ($457.8).  so  that  we  may 
inspect  the  damaged  production.  You  must 
not  sell  or  dispose  of  the  damaged  crop  until 
after  we  have  given  you  written  consent  to 
do  so.  If  you  fisil  to  meet  the  requirements  of 
this  section,  and  such  failure  results  in  our 
Inability  to  inspect  the  damaged  production, 
all  such  production  will  be  considered 
undamaged  and  included  as  production  lo 
count. 

1 1 .  Sett  leroent  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
baais.  In  the  event  you  are  unable  lo  provide 
separate  acceptable  production  records: 


(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  far  which  such  productioD 
records  were  not  provided:  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commiagiea  productioD  to  such  units  in 
proportion  to  our  liability  on  tha  harvested 
acreage  for  each  unit. 

(b)  In  tha  event  of  loas  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  Insured  acreage  by  its 
respective  production  guarantee: 

(2)  Multiplying  the  result  of  section 
11(b)(1)  by  the  respective  price  election: 

(3)  Totaling  the  tmuIu  of  section  ll(bM2): 

(4)  Multiplying  the  total  production  to  be 
counted  by  type,  if  applicable,  (sae 
subsection  11(c))  by  the  respective  price 
election: 

(5)  Touting  the  results  of  section  ll(b)(4]: 
(A)  Subtracting  tha  result  of  section  11(b)(5) 

from  the  result  in  taction  11(b)(3):  and 
(7)  Multiplying  the  result  of  section 
ll(b)(e)  by  your  share. 

(c)  The  total  production  to  count  (in 
bushels)  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  will  be 
determined  as  follows: 

(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreage: 

(A)  That  is  abandoned: 

(B)  That  is  sold  by  direct  marketing  if  you 
bil  to  meet  the  requiraments  contained  in 
section  10: 

(C)  That  is  damaged  solely  by  uninsured 
causes:  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records  that  are 
acceptable  to  us: 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production: 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for.  If  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defisr  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  maka  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  tha  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count:  and 

(v)  Any  appraised  production  on  insured 
acreage  will  be  considered  production  lo 
count  unleas  such  production  is  exceeded  by 
the  actual  harvested  production. 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(3)  Mature  marketable  peach  production 
may  be  reduced  as  a  result  of  a  loss  in  quality 
due  to  an  insured  cause  of  loss.  The  amount 
of  production  to  count  for  such  peaches  will 
be  determined  as  follows: 

(i)  Peaches  grown  for  fresh  use  by: 

(A)  Dividing  the  value  per  Vt  bushel  carton 
of  the  damaged  peaches  by  the  actual  price 
per  bushel  for  undamaged  peaches:  and 

(B)  Multiplying  the  result  of  section 

1 1  (c )( 3 )( i )( A )  by  tha  number  of  bushels  of  the 
eligible  damaged  peaches. 


(ii)  Peachei  gro«m  for  procesalng  by: 

(A)  Dividing  the  value  per  bushel  of  the 
rtamagiH  peaches  by  the  average  price  per 
bushel  of  undamaged  paachas  for  processing: 
and 

(B)  Multiplying  the  result  of  section 
ll(cH3HiiMA)  by  the  number  of  bushels  of 
the  eligible  damaged  paaches. 

(4)  Peaches  that  cannot  be  marketed  due  to 
insurable  causes  will  not  be  considered 
production  to  count. 

12.  Written  Agraements 

Designated  terms  of  this  policy  may  be 
altered  by  wrritten  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e): 

(b)  The  application  far  a  written  agraemant 
must  conuln  all  variable  tarms  of  the 
contract  between  you  and  us  that  will  be  In 
effect  If  the  written  agreement  la  not 
approved: 

(c)  If  approved,  the  written  agreement  will 
Include  all  variable  terms  of  the  contract. 
Including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election: 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
yean  will  be  in  accordance  with  the  printed 
policy):  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  If.  after  a  physical  inspection  of  the 
acreage,  it  is  detemUned  that  no  loss  has 
occurred  and  the  crop  Is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington.  DC,  on  November 
13. 1996. 


1  D.  Ackaraan, 

Manager,  Fedmxxl  Crop  Insurance 

Corporation. 
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AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking 

and  Notice  of  Technical  Conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  pro{>osing  to 
amend  its  open  access  regulations  by 
incorporating  by  reference  standards 
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promulgated  by  the  Gas  Industry 
Standards  Board  (CISB).  These 
standards  would  require  interstate 
natural  gas  pipelines  to  conduct 
business  transactions  and  provide  other 
information  according  to  Internet 
protocols  and  to  abide  by  business 
practice  standards  dealing  with 
nominations,  flowing  gas,  and  capacity 
release.  These  business  practice 
standards  supplement  GISB  business 
practice  standards  the  Commission 
adopted  in  a  final  rule  issued  July  17, 
1996  in  this  docket  (61  FR  39053.  July 
26, 1996).  In  addition,  the  Commission 
is  annoimcing  a  staff  technical 
conference  to  discuss  the  future 
direction  of  GISB 's  electronic 
communication  standards  and  the 
possible  need  for  standards  in  disputed 
areas. 

DATES:  Comments  on  the  Notice  of 
Proposed  Rulemaking  are  due  December 
13, 1996.  Comments  should  be  filed 
with  the  Office  of  the  Secretary  and 
should  refer  to  Docket  No.  RM9&-1-003. 
The  technical  conference  will  be  held 
on  December  12.  and  13, 1996  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission. 

ADDRESSES:  Federal  Energy  Regulatory 
Oimmission,  886  First  Street,  N.E., 
Washington  DC.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Coimsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  208-2294. 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208- 
1283. 
Kay  Morice,  Office  of  Pipeline 
Regulation, Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208- 
0507. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2A,  888  First  Street,  N.E.,  Washington 
D.C.  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  QPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397  if 
dialing  locally  or  1-800^56-3920  if 
dialing  long  tlistance.  To  access  QPS, 


set  your  communications  software  to 
use  19200, 14400, 12000,  9600, 7200. 
4800,  2400  or  1200bps.  full  duplex,  no 
parity,  8  data  bits,  and  1  stop  bit.  The 
full  text  of  this  document  will  be 
available  on  CIPS  indefinitely  in  ASCII 
and  WordPerfect  5.1  format  for  one  year. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purcdiased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  2A, 
888  First  Street,  N.E.,  Washington  D.C. 
20426. 

The  Commission's  bulletin  board 
system  also  can  be  accessed  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  by  modem: 

•  Dial  (703)  321-3339  and  logon  to  the 
FedWorld  system 

•  After  logging  on,  type:  /go  FERC 
To  access  the  FedWorld  system 

through  the  Internet,  a  telnet  application 
must  be  used  either  as  a  stand-alone  or 
linked  to  a  Web  browser: 

•  Telnet  to:  fedworld.gov 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type: /go  FERC 

or: 

•  Point  your  Web  Browser  to:  http:// 
www.fedworld.gov 

•  Scroll  down  the  page  to  select 
FedWorld  Telnet  Site 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type: /go  FERC 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  its  open  access  regulations  by 
incorporating  by  refierence  consensus 
standards  promulgated  by  the  Gas 
Industry  Standards  Board  (GISB),  a 
consensus  standards  organization 
devoted  to  developing  standards  for 
electronic  communication  and  business 
practices  for  the  natural  gas  industry. 
These  standards  would  require 
interstate  natural  gas  pipelines  to 
conduct  business  tranisactions  and 
provide  other  information  according  to 
Internet  protocols  and  to  abide  by 
business  practices  standards  dealing 
with  nominations,  flowing  gas,  and 
capacity  release.  These  business 
practices  standards  supplement  GISB 
business  practices  standards  the 
Commission  adopted  in  a  final  rule 
issued  July  17, 1996  in  this  docket.^  In 
addition,  the  Commission  gives  notice 
of  a  staff  technical  conference  to  be  held 
on  December  12. 1996  and  December  13. 


if  needed,  to  discuss  the  future  direction 
of  standaniization  for  electronic 
communication  and  business  practices. 

L  Background 

In  Order  No.  587,  the  Commission 
incorporated  by  referencs  GISB  ^ 
consensus  standards  covering 
Nominations,  Flowing  Gas,  Invoicing, 
and  Capacity  Release  and  GISB  datasets 
in  Electronic  Data  Interchange  ASC  XI 2 
(EDI)  format  that  detailed  the  data 
requirements  needed  to  conduct 
business  transactions  in  these  areas.  At 
that  time,  the  Commission  did  not  adopt 
GISB  standards  governing  the  method 
for  transmitting  these  datasets  (the 
electronic  delivery  mechanism  (EDM)) 
because  the  standards  were  not 
complete  and  GISB  was  still 
determining  whether  to  use  the  public 
Internet  or  private  intranets  as  the 
communication  vehicle.  GISB  had 
established  a  pilot  program  to  test  the 
use  of  the  public  Internet.  The 
Commission  anticipated  that  the  EDM 
standards  for  the  business  transactions 
would  be  implemented  in  April  through 
June  1997  in  conjunction  with  the 
implementation  of  the  business 
practices  standards. 

In  the  Business  Practices  Notice  of 
Proposed  Rulemaking  (NOPR),^  and 
Order  No.  587,  the  Commission  also 
established  a  September  30,  1996  date 
for  the  submission  of  detailed  comments 
and  standards  from  all  members  of  the 
industry  on  additional  issues  that  GISB 
had  not  resolved  the  first  time,  but  that 
several  parties  considered  important. 
These  included  expansion  of  Internet 
protocols  to  include  all  electronic 
information  provided  by  the  pipelines 
(to  replace  pipeline  cost-of-service 
Electronic  Bulletin  Boards  (EBBs)).  title 
transfer  tracking,*  allocations  and 
rankings  of  gas  packages,  treatment  of 
compressor  fuel,  operational  balancing 
agreements,  routing  models,  imbalance 
resolution,  operational  flow  orders, 
multi-tiered  allocations  and 


<  Standards  For  Business  Prsctices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No  587,  61  FR  39053 
(Jul.  26. 1996),  m  FERC  SUts.  ft  Rags.  Regulatioiu 
Preambles  131.038  Qui.  17, 1996). 


'GISB's  consensus  process  provides  for  baUncad 
voting  from  all  Eve  major  segments  of  the  natural 
gas  industry — ^pipeline*,  local  distribution 
companies  (LDCs),  producers,  end-users,  and 
services  (including  marketers  and  third-party 
providers  of  con^>uter  services).  To  become  a  GISB 
standard,  a  proposal  must  be  approved  by  1 7  out 
of  25  members  of  the  GISB  Executivp  Committee, 
with  at  least  two  votes  from  each  segment,  and  be 
approved  by  67%  of  GISB's  general  membership. 

>  Standards  For  Business  Practices  Of  Interstate 
Natural  Gaa  Pipelines,  Notice  of  Proposed 
Rulemaking.  61  FR  19211  (May  1, 1996),  IV  FERC 
Stats,  ft  Regs.  Proposed  Regulations  %  32,517  (Apr. 
24, 1996). 

*  Title  transfer  tracking  refers  to  kLeeping 
computerized  record  of  nominatioiu  showing  the 
transfer  between  parties  of  title  to  gas  whether  or 
not  the  gas  is  being  phjrsically  traDsported  on  the 
pipeline. 
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confirmations,  and  additional  pooling 
standards. 

A  GlSB's  September  30.  1996  Filing 

On  September  30.  1996.  CISB  filed 
consensus  standards  governing  the 
electronic  methods  of  conducting 
certain  business  transactions, 
nominations,  confirmations,  invoicing, 
flowing  gas.  and  capacity  release.  CISB 
also  filed  standards  to  respond  to  the 
additional  issues  listed  by  the 
Commission. 

CISB  issued  standards  to  move  other 
information  from  EBBs  to  the  Internet 
(such  as  notices,  affiliated  marketer 
information,  operationally  available 
capacity,  index  of  customers,  and  tariff 
provisions).  CISB  further  approved  a 
standard  that,  at  some  time  in  the 
future,  pipeline  EBBs  will  be  replaced 
by  Internet  or  another  specified 
technology  that  will  contain  all 
information  now  provided  on  the  EBBs. 

CISB  approved  six  revisions  to  its 
business  practices  standards  and  25  new 
business  practices  standards.  The  new 
standards  passed  by  CISB  include 
additional  standards  for  operational 
flow  orders  (OFOs)  to  facilitate 
communication  of  OFO  conditions  and 
to  clarify  shippers'  abilities  to  correct 
OFOs;  requirements  for  pipelines,  when 
feasible,  to  enter  into  operational 
balancing  agreements  (OBAs)  at  all 
pipeline-to-pipeline  interconnects: 
clarifications  regarding  the  imposition 
of  imbalance  penalties  (e.g.,  allowing 
shippers  to  net  imbalances  across 
contracts);  an  enhanced  definition  of 
intra-day  nominations;  additional 
standards  to  simplify  the  process  of  in- 
kind  fuel  reimbursement;  and  standards 
for  gas  package  identification  and 
rankings  of  gas  packages. 

CISB  did  not  pass  any  standards 
regarding  title  transfer  tracking,  one  of 
the  areas  the  Commission  had  listed  for 
consideration.  However,  CISB  did 
approve  a  pilot  program  to  test  various 
means  of  providing  this  service, 
including  the  use  of  third -parties.  The 
results  of  the  pilot  test  are  due  by 
September  1997. 

GISB  proposed  the  following 
timetable  for  implementation  of  its 
proposed  standards: 
March  1, 1997 — Anticipated  date  for 

final  rule  on  additional  standards 
April  1,  1997 — Implementation  of  the 

Internet  protocols  for  the  business 

transactions  covered  by  Order  No.  587 
May,  June,  luly  1997— Tariff  filings  for 

Additional  Standards  with  the  same 

phased  pipeline  categories  as  in  Order 

No.  587 
August  1,  1997 — Implementation  of 

Internet  access  for  additional 

information 


September  1997— RasulU  of  pilot  test 

for  title  transfer  trackina 
November  1,  1997 — Deadune  for 

implementation  of  Additional 

Standards 

B.  Additional  September  30,  1996 
Filings 

Pursuant  to  the  Commission's 
invitation  to  file  pro[>osal8  on 
September  30.  1996,  the  Interstate 
Natural  Cas  Association  of  America 
(INCAA),  PanEnergy  Pipelines,' 
Williams  Interstate  Natural  Gas  System 
(WINGS),  Enron  Interstate  Pipelines 
(Enron),  Natural  Cas  Clearinghouse, 
Conoco.  Inc.,  and  Vastar  Gas  Marketing, 
Inc  (NGQCConocoA'astar).  Natural  Gas 
Supply  Association  (NCSA),  and 
Brooklyn  Union  Cas  Company 
(Brooklyn  Union)  filed  comments  on  the 
CISB  proposals. 

All  the  comments  find  that  GISB's 
standards  will  improve  efficiency  and 
promote  a  more  integrated  natural  gas 
network.  NCC/ConocoA^astar  and 
NCSA,  however,  contend  that  in  certain 
areas  the  GISB  standiuds  do  not  go  far 
enough  in  answering  shippere' 
concerns.  They  highlight  failures  to 
reach  agreement  on  alternatives  to  in- 
kind  fuel  reimbursement."  additional 
pooling  standards,  further  clarification 
and  standardization  of  intra-day 
nominations,  further  allocation  and 
ranking  standards  for  gas  packages, 
trading  of  imbalances  across  pipeline 
customers,  and  standards  for  multi- 
tiered  allocations  and  confirmations. 
They  point  out  that  the  CISB  Business 
Practices  Subcommittee  reached 
agreement  on  numerous  standards  that 
were  not  approved  at  the  Executive 
Committee  level  and  maintain  that  a 
number  of  these  standards  were 
defeated  by  the  pipelines  voting  as  a 
block. 

INCAA.  PanEnergy  Pipelines.  WINGS, 
and  Enron  generally  support  the  GISB 
standards,  except  for  WINGS' 
questioning  of  one  principle  (1.1.14) 
and  one  standard  (1.3.28).  The  pipelines 
do  not  believe  that  GISB  should  issue 
additional  standards,  particularly 
relating  to  fuel  reimbursement.  Pan 
Energy  contends  that  standards  for 
multi-tiered  allocations  and  additional 
pooling  standards  are  related  to  title 
transfer  tracking  and  should  await  the 
report  of  the  CISB  title  transfer  tracking 
task  force. 

WINGS  and  PanEnergy  Pipelines  raise 
questions  about  GISB's  EDM  standards. 


'  Taxu  Eattarn  TrmnuniMion  Corpormtion. 
Panhandle  Eaitem  Pipe  Line  Company,  Trunkline 
Gas  Company,  and  Algonquin  Gai  Tranamisaion 
Corporation. 

*  Brooklyn  Union  also  tupporu  standarda  for 
additional  fuel  reimbura«ment  mathodologiaa. 


WINGS  nrmintiiina  the  EDM  Standards 
for  conducting  business  transactions 
depart  from  standard  Internet 
tedmology  and  are  too  expensive. 
PanEnergy  Pipelines  contend  that, 
during  an  interim  period  when 
pipelkies  cootinue  to  provide  EBB 
services,  pipelines  should  not  be 
required  to  develop  GISB  approved 
procedures  and  standards  for  both  the 
Internet  and  their  EBBs. 

n.  Diacuaaion 

The  Commission  proposes  to  adopt  all 
the  GISB  consensus  standards:  the  GISB 
electronic  communication  standards  for 
business  transactions,  the  standard  for 
dissemination  of  additional  information 
at  Web  sites,  and  the  revised  and  new 
business  practices  standards.  The 
Commission  proposes  to  follow  the 
implementation  schedule  set  by  GISB: 
the  standards  for  business 
communications  would  be  implemented 
on  April  1. 1997  so  as  to  coincide  with 
implementation  of  the  first  set  of 
business  practices  standards;  the 
provision  of  additional  information  at 
Web  sites  would  be  implemented 
Augiist  1,  1997,  and  the  tariff  filings  to 
comply  with  the  business  practices 
standards  would  be  made  in  May,  June, 
and  July  of  1997  with  implementation 
November  1, 1997. 

The  Commission  appreciates  the  time 
and  effort  GISB  and  the  members  of  the 
gas  industry  have  again  expended  in 
developing  these  standards.  The 
industry's  ability  to  reach  agreement  on 
standards  in  some  of  the  complex  areas 
it  considered  is  testament  to  this  effort 
and  the  spirit  of  cooperation  and 
compromise  that  has  pervaded  this 
effort.  A  consensus  of  all  industry 
segments  find  that  these  standards  will 
increase  efficiency  and  help  create  a 
more  integrated  gas  market,  and  the 
Commission,  therefore,  is  proposing  to 
adopt  them. 

CISB's  proposed  electronic 
communication  standards  move  the  gas 
industry  to  the  forefixint  in  business  use 
of  the  Internet.''  The  gas  industry  will  be 
using  the  Internet  not  merely  as  a  means 
of  transmitting  information,  but  as  the 
vehicle  for  conducting  reliably  and 
securely  a  number  of  crucial  business 
transactions,  nominations  and 
confirmations,  fiowing  gas  (pre- 
determined allocations),  and  invoicing 
and  ptayment.  The  benefits  of  these 
standards  are  not  limited  to 
communications  between  pipelines  and 
their  customere.  The  protocols,  for 
instance,  also  permit  improved 


^  S«e  Dave  Kosiur,  Electronic  Commerce  Edge* 
Clotar,  PCWeek  On  Line,  Oct.  10, 1996.  http:// 
«irww.pcweeLcom/0netwMk/lOO7/O7t«t.html. 
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communication  efficiency  between 
pipelines  and  upstream  and 
downstream  operatora,  which  can  use 
the  Internet  to  confirm  nominations  by 
matching  the  gas  nominated  with 
transactions  on  their  system. 

The  new  business  practices  standards 
similarly  should  provide  for  a  more 
integrated  and  efficient  pipeline  grid. 
They  would  impose  new  requirements 
for  establishing  OBAs,  provide  shippers 
with  increased  flexibility  to  clear 
imbalances,  require  pipelines  to  honor 
shippers'  determinations  of  delivery 
priorities,  clarify  shipper's  abilities  to 
correct  OFOs,  and  standardize  the    . 
methods  for  calculating  the  amount  of 
gas  needed  to  reimburse  pipelines  for 
compressor  fuel,  so  that  shippers  can 
accurately  submit  nominations  for 
transportation  across  multiple  pipelines, 
with  many  zones. 

The  comments  of  NCSA  and  NGC/ 
Conoco/Vastar  raise  concerns  about  the 
failure  to  pass  standards  in  additional 
areas.  And,  GISB  itself  left  issues 
relating  to  the  method  by  which 
pipelines  are  compensated  for  services 
to  regulatory  agencies.  In  any  industry 
effort  of  this  magnitude,  there  are  bound 
to  be  areas  in  whiCh  the  parties  are 
unable  to  reach  agreement.  That  is 
particularly  true  given  some  of  the 
complex  and  vexing  problems  CISB  was 
considering.  But,  even  in  those  areas 
where  agreement  among  the  segments 
has  proved  elusive,  GISB  and  the 
industry's  efforts  have  served  an 
extremely  valuable  purpose  by  defining 
the  scope  of  the  problems  and  offering 
reasoned  positions  and  possible 
solutions  for  handling  them. 

The  Commission,  however,  needs  to 
obtain  a  better  understanding  of  the 
issues  in  dispute.  The  Commission, 
therefore,  is  directing  its  staff  to 
establish  a  technical  conference  on 
December  12, 1996,  and  December  13,  if 
needed,  to  consider  these  issues. 

A.  Standards  Proposed  for  Adoption 

1.  Electronic  Delivery  Mechanism 
Standards 

GISB  has  adopted  two  approaches  for 
using  the  Internet  to  transmit  and 
receive  information.  For 
communications  involving  business 
transactions  (nominations, 
confirmations,  invoicing],  the  GISB 
standards  would  require  trading 
partnera  (pipelines  and  their  customers) 
to  maintain  Internet  file  servera  and 
Internet  addresses  and  to  .exchange  files 
formatted  in  ASC  Xl2  using  HTTP 
(hyper-text  transfer  protocol)  as  the 
Internet  protocol  (hereinafter  Internet 


server  model). »  The  Internet  server 
model  permits  pipelines  and  customers 
to  transmit  internet  documents  such  as 
nominations  and  confirmations  to  the 
Internet  site  of  the  other  party, 
regardless  of  whether  that  party  is 
currently  on-line.  Under  this  model,  a 
pipeline  would  send  a  customer 
confirmation  of  its  scheduled  volumes 
when  the  information  is  ready.  The 
information  would  not  simply  be 
maintained  on  the  pipeline's  Internet 
server  with  the  customer  having  to 
retrieve  it. 

For  the  additional  information  to  be 
transmitted  over  the  Internet  (notices, 
affiliated  marketer  information, 
operationally  available  capacity,  index 
of  customers,  and  tariff  provisions), 
CISB  has  proposed  a  somewhat  different 
Internet  model. '  In  this  model, 
pipelines  will  establish  Internet  Web 
pages  which  customers  can  access 
though  standard  Internet  browsers 
(hereinafter  Web  browser  approach). 
Customers  also  will  be  able  to  download 
this  information  according  to  CISB 
specified  formats.  This  standard  further 
provides  that,  within  a  reasonable 
amount  of  time,  pipeline  EBBs  will  be 
replaced  by  Internet  or  another  specified 
technology  that  will  contain  all 
information  now  provided  on  the  EBBs. 

WINGS  raises  a  concern  about 
whether  customers  will  use  GISB's 
proposed  Internet  server  approach. 
WINGS  does  not  believe  that  customers 
will  find  that  the  advantages  of  the  GISB 
Internet  server  model  warrant  the  added 
costs  of  renting  server  space  or  paying 
a  third-party  service  provider.  WINGS 
contends  that  a  more  traditional  Internet 
approach  like  the  Web  browser 
approach  should  be  adopted  for  the 
business  transactions,  so  the  customer 
would  not  have  to  operate  its  own 
Internet  server. 

NCSA  supports  the  GISB  approach, 
arguing  that  using  the  Internet  to 
conduct  these  transactions  will  open  the 
market  to  smaller  customers  and  reduce 
overall  costs.  In  particular,  NCSA 
supports  the  use  of  HTTP  because  it 
provides  a  time  stamp  showing  that  the 
documents  have  been  received  by  the 
other  trading  partner. '°  In  anticipation 
of  potential  objections  like  those  from 
WINGS,  NCSA  maintains  that  smaller 
customers  can  either  rent  server  space 
from  an  Internet  Service  Provider  or 
contract  with  a  third-party  vendor. 


According  to  the  transcript  of  the 
GISB  Executive  Committee  meeting, 
GISB  considered  and  rejected  the 
proposal  made  by  WINGS.  The  Internet 
server  model  was  adopted  because 
pipelines  and  customers  did  not  want  to 
have  to  retrieve  documents  from  the 
others'  sites;  they  wanted  the 
documents  transmitted  and  received 
automatically.  <  ■ 

The  Commission  is  proposing  to 
adopt  the  industry's  consensus 
determination  to  adopt  the  Internet 
server  model.  This  model  would  make 
possible  highly  formatted,  time 
stamped,  computer-to-computer 
communication.  It  would  provide 
customers  with  the  capability  of 
immediately  receiving  data  from  the 
pipelines  when  it  is  ready  and 
programming  their  computers  to  process 
these  data  automatically,  without  the 
need  to  retrieve  the  data  &t>m  a  Web 
page.  For  all  the  business  transactions, 
CISB  has  established  multiple 
reciprocal  file  exchanges,  including  files 
such  as  "Quick  Responses"  to  verify 
receipt  and  errors  in  the  transmission. 
The  Internet  server  model  provides  an 
efficient  means  for  sending  and 
receiving  these  multiple  files.  Such 
computer-to-computer  communication 
seems  particularly  necessary  to  provide 
a  fully  integrated  and  efficient 
communication  system  in  the  future. 

However,  while  the  Internet  server 
model  appears  necessary,  WINGS's 
comment  raises  questions  about 
whether  it  is  sufficient  or  whether 
additional  communication  methods  may 
be  needed.  This  issue  should  be 
considered  at  the  technical  conference. 

In  addition,  the  Commission  notes 
that  standard  4.3.5  requires  that 
information  on  a  pipeline's  Web  site 
also  will  be  downloadable  in  file 
structures  established  by  CISB.  GISB 
has  not  yet  filed  these  file  structures. 
GISB  needs  to  file  these  technical 
documents  so  the  Commission  can 
incorporate  them  by  reference  in  the 
final  rule. 

2.  Business  Practices  Standards 

In  Order  No.  587,  the  Commission 
stated  that  GISB  standards  are  entitled 
to  great  weight  because  GISB's  stringent 
voting  requirements  '^  reasonably 
ensure  that  these  standards  reflect  a 


■See  Standard*  4.3.1-4.3.4  and  4.3.7-4.3.15. 

«  Standards  4.3.5  and  4.3.6. 

■°NGSA  maintains  that  other  options,  such  as 
Internet  E-mail  do  not  provide  this  critical  element 
It  further  argues  that  Ibe  Internet  file  transfer 
protocol  (FTP)  was  rejected  for  site  security  and 
maintenance  reasons. 


' '  Report  of  the  Gas  Industry  Standards  Board. 
VoL  IV,  filed  in  Standards  For  Business  Practices 
Of  Interstate  Natural  Gas  Pipelines,  Docket  No. 
RM96-1-000  (September  30.  1996).  Transcript  of 
September  12.  1996  GISB  Executive  Committee 
Meeting,  at  99-100. 

■2  Approved  standards  require  approval  by  68% 
of  the  Executive  Committee,  with  at  least  two  votes 
from  each  segment,  and  approval  by  67%  of  the 
entire  membership. 
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consensus  of  the  industry.  ■  ^  All  of  the 
September  30.  1996  comments  support 
the  consensus  standards  passed  by 
GISB.  except  for  WINGS's  concerns  with 
principle  1.1.14  (deaUng  with  OFOs) 
and  standard  1.3.28  (dealing  with  in- 
kind  fuel  reimbursement).  Accordingly, 
the  Commission  proposes  to  adopt  these 
standards. 

WINGS  contends  that  the  OFO 
principle  (that  pipelines  should  provide 
shippers  with  the  opportunity  to  take 
other  appropriate  action  to  cure  the 
circumstances  giving  rise  to  the  OFO) 
should  not  be  interpreted  to  permit 
ship{}ers  to  avoid  OFOs  or  substitute 
their  judgment  for  that  of  the  pi{>eline. 
First,  the  Commission  has  adopted 
GISB's  principles  to  give  guidance  as  to 
the  meaning  and  interpretation  of 
standards,  but  has  not  required 
pipelines  to  follow  principles.  '* 
Second,  the  language  of  the  principle 
does  not  give  shippers  unilateral  rights 
to  determine  how  to  respond  to  OFOs. 
The  principle  states  that  before 
assessing  a  penalty,  the  pipeline  must 
afford  a  shipper  the  opportunity  to 
correct  the  circumstance  giving  rise  to 
the  OFO  either  by  making  a  nomination 
or  taking  other  appropriate  action. 

Standard  1.3.28  requires  pipelines  to 
establish  fuel  rates  only  at  the  beginning 
of  the  month.  WINGS  is  concerned 
about  the  possibility  that  pipcilines 
without  storage  may  have  less  flexibility 
to  absorb  mid-month  changes  in  fuel 
needs  and  should  be  permitted  to  adjust 
fuel  during  the  month.  Reimbursement 
for  fuel  has  been  a  major  issue  in 
standardization,  because  many  shippers 
contend  that  having  to  compute  the 
additional  gas  they  need  to  nominate  in 
order  to  satisfy  the  pipelines' 
compressor  fuel  requirements 
excessively  complicates  the  nomination 
process,  particularly  for  transportation 
across  a  number  of  pipelines,  with  a 
multiplicity  of  zones.  A  consensus  of 
the  industry  has  found  that 
simplification  of  the  nomination  process 
requires  all  pipelines  to  set  fuel  rates  at 
the  beginning  of  the  month.  While  some 
pipelines  may  have  to  make  some 
adjustments  to  comply  with  the 
standard,  the  benefit  to  the  industry 
from  standardized  fuel  calculation 
appears  tu  outweigh  any  problems 
caused  a  few  pipelines.  Therefore,  the 
Commission  proposes  to  adopt  this 
standard. 

PanEnergy  Pipelines  recommend  a 
change  in  the  Commission's  staggered 
implementation  schedule,  adopted  in 


"Order  No.  587.  61  FR  at  39.057-39,059:  HI 
FERC  SUts.  «  Regs.  Preamble!  at  30,061-30.064. 

'*Order  No.  587.  61  FR  at  39.060.  U]  FERC  Suta. 
k  Regs.  Preambles,  at  30.066. 


Order  No.  587.  for  standard  1.3.1  which 
establishes  a  nationwide  uniform  gas 
day.  PanEnergy  Pipelines  maintain  that 
staggered  implementation  of  this 
standard  could  create  problems  for 
shippers,  which  may  have  to  establish 
temporary  accounting  systems  to  adjust 
for  gas  day  variances  between  pipelines. 
They  recommend  uniform 
implementation  of  this  standard  on  June 
1,  1997.  The  consensus  agreement  of  the 
GISB  membership,  including  shippers, 
was  to  implement  this  standard 
according  to  the  staggered  schedule, 
and,  since  GISB  has  proposed  no 
change,  the  Commission  will  not 
propose  a  change  in  the  staggered 
implementation  schedule. 

B.  Issues  To  Be  Considered  at  the 
Technical  Conference 

1 .  Electronic  Communication  Issues 

GISB  has  proposed  a  different  model 
for  the  business  transaction  standard^ 
(Internet  server)  than  for  the  additional 
information  to  be  provided  over  the 
Internet.  GISB  also  has  proposed  that, 
within  a  reasonable  amount  of  time, 
pipeline  EBBs  will  be  replaced  by 
Internet  or  another  specified  technology 
that  will  contain  all  information  now 
provided  on  the  EBBs.  GISB,  however, 
has  not  explained  how  its  two  models 
interrelate  or  how  it  intends  to  proceed 
on  developing  communication 
standards  in  the  future.  The 
Commission  would  like  to  keep  abreast 
of  these  plans  so  that  it  can  understand 
how  GISB  and  the  industry  intend  to 
proceed.  The  following  are  some  of  the 
issuer  that  the  parties  should  discuss 
with  Commission  staff  at  the  technical 
conferonce. 

Fir^,  GISB  has  not  explained  whether 
the  Internet  server  model  is  the  only 
method  it  will  develop  for  conducting 
business  transactions  with  pipelines  or 
whether  it  envisions  developing  more 
standard  Web  browser  approaches.  As 
noted  earlier,  WINGS  contends  the 
Internet  server  model  may  be  too 
expensive  for  small  customers  to  use. 

ifhe  GISB  Internet  server  approach 
would  require  pipelines  to  provide 
information  in  a  standardized  format 
that  allows  for  a  high  level  of 
functionality,  such  as  time^tamping 
and  automatic  transmittal  of 
information.  In  this  model,  customers 
both  large  and  small  must  make  an 
investment  decision  as  to  how  to  obtain 
the  maximum  benefit  from  the  system. 
Large  customers,  for  instance,  may  opt 
to  program  their  computers  to 
communicate  by  directly  transferring 
files  from  their  gas  management  systems 
to  the  pipelines.  Smaller  customers, 
however,  may  prefer  a  more  interactive 


(EBB-like)  approach,  where  they  can 
submit  nominations  by  pointing  and 
clicking  in  a  WindowsT**-like 
environment.  Both  customer  types  may 
want  to  take  advantage  of  the  capability 
of  programming  their  computers  to 
automatically  process  a  document 
arriving  from  the  pipeline. 

Smafier  customers  could  hire  a 
consultant  to  set-up  their  system  or 
choose  from  among  third-party  vendors 
the  service  that  best  fits  their  needs.  Due 
to  scale  economies,  a  third-party 
provider  can  spread  the  costs  of 
establishing  an  Internet  server  and  user 
interface  across  all  of  its  customers  and, 
therefore,  may  be  able  to  provide  the 
service  more  cheaply  than  aii'individual 
customer  doing  its  o%vn  programming. 
Pipelines  acting  individually  or  jointly 
also  could  help  their  customers  use  this 
podel,  possibly  even  going  so  far  as  to 
provide  them  with  programs  to  create 
and  view  files  interactively. 

At  the  technical  conference,  the 
parties  should  discuss  whether  the 
Internet  server  model  is  sufficient  for 
conducting  business  transactions  with 
pipelines  or  whether  alternatives  need 
to  be  developed.  In  particular, 
participants  should  explore  whether 
customers,  and  derivtftively  third-party 
service  providers,  will  be  willing  to 
make  the  investment  necessary  to 
implement  this  model  if  they  perceive 
that  another  model  will  be  developed, 
which,  regardless  of  its  overall 
implementation  cost,  may  result  in 
lower  out-of-pocket  charges  to 
customers.  Participants  should  address 
the  costs  of  establishing  the  Internet 
server  model,  whether  third-party 
vendors  are  presently  or  are  anticipating 
entering  the  maiicet  to  provide  these 
services  and  at  what  prices,  and 
whether  development  of  alternative 
standards  should  wait  until  the  market 
has  been  given  a  reasonable  chance  to 
develop  products  using  the  GISB  model. 

Secono.  WINGS's  comment  and  some 
of  the  discussion  at  the  GISB  Executive 
Committee  meeting  ■>  raise  questions 
about  why  GISB  has  adopted  two 
Internet  models — the  Internet  server  for 
conducting  business  transactions  and 
the  Web  browser  for  transmitting  other 
types  of  information — and  each  model  is 
restricted  to  certain  data.  If  customers 
already  need  to  acquire  Internet  server 
space  to  conduct  electronic  business 
transactions,  there  would  appear  to  be 
little  extra  cost  in  providing  the  other 
data  on  notices,  affiliated  marketer 
information,  operationally  available 


"Tranicript  of  Executive  Committee  Meeting. 
tupra  note  ,  at  340-349  (diacusaing  tbe 
tnnamission  of  critical  noticaa  using  tbe  Internet 
server  model). 
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capacity,  index  of  customers,  and  tariff 
provlaians  using  the  Internet  server 
model  as  welL 

For  instance,  GISB  is  proposing  to  put 
critical  notices  and  operationally 
available  capacity  on  the  Web  site, 
where  customers  would  have  to  log-on 
to  obtain  the  information.  But  it  would 
seem  that  these  data  are  the  type  of 
infonnation  that  should  be 
automaticaUy  transmitted  to  the 
customer  or  third-party  service 
provider,  so  that  they  can  process  it 
immediately  u{>on  receipt.  A  critical 
notice  or  chiange  in  operationally 
available  capacity  can  occur  at  anytime 
imbeknownst  to  the  customers,  and, 
therefore,  customers  with  Internet 
servers  may  want  that  information 
transmitted  immediately. 

Third,  GISB  cmtidpates  that,  within  a 
reasonable  time,  all  EBB  services  will 
move  from  pipeline  EBBs  to 
standardized  transactions  over  the 
Internet.  PanEnergy  Pipelines  raise 
questions  about  what  type  of  investment 
pipelines  should  be  required  to  make  in 
their  EBB  services  in  the  interim  period 
until  all  transactions  are  standanUzed 
on  the  Internet 

As  the  Commission  stated  in  the  final 
rule,  the  industry  and  the  Commission 
need  to  consider  whether  pipelines 
should  be  able  to  recover  through  their 
oost-of-service  only  the  costs  of 
providing  standardized  infonnation.  >' 
Pipelines,  or  their  affiliates,  could  still 
provide  EBB  services,  but  would  charge 
a  fee  for  customers  using  that  service. 
Thus,  the  pipeline  EBB  services  woiUd 
have  to  compete  in  the  marketplace 
with  the  communication  services 
provided  by  third-party  vendors. 
Participants  at  the  conference  should 
consider  these  issues  and  the  role  that 
pipeline  EBBs  should  play  in  the  future. 
They  also  should  consider  whether 
additional  standards  may  be  necessary 
to  ensiue  that  pipeline  or  pipeline 
affiliated  services  do  not  receive 
preferential  access  to  the  pipeline 
computers  that  might  distort  the 
competitive  enviroxunent.''' 

Clearly,  there  are  tensions  in  the 
competing  goals  of  first,  keeping  the 
total  costs  of  electronic  communications 
as  low  as  is  reasonably  possible,  second, 
ensuring  that  the  quality  of  service 
remains  high,  and  third,  pursuing  a 


>*Ord«r  No.  5S7. 61  FR  at  39065.  m  FERC  Stats, 
a  Rag*.  PiMinblas  at  39.074-75. 

■''  In  th*  commimication  standards  for  tbe  electric 
industry  d0v«l(q>ad  in  the  OASIS  rulemaking,  tbe 
Cfnmiaaion  sought  to  prevent  utilitias  from 
obtaining  pcateantial  direct  connections.  Open 
AocM*  Same-Time  Infonnation  System  and 
Standards  of  Conduct.  Order  Na  869, 61  FR  21737 
(May  10, 1906).  FERC  Stats,  and  Rags.  Regulation 
PrsamblM  Dan.  1901  to  June  1006)  1 31.035.  at 
31.S10  (Apr.  24. 1906). 


transition  to  a  different  method  of  doing 
btisiness.  The  Commission  requests 
parties  to  address  how  GISB  and  the 
industry  can  best  manage  this  transition 
and  minimize  its  possible  adverse 
impacts. 

m  sura,  GISB's  search  for  a  common 
industry-wide  electronic 
communications  standard  appears  to 
have  led  to  two  or  three  coexisting — 
perhaps  even  competing — standards: 
pipeline  EBBs;  the  Internet  Server 
approach;  and  the  Internet  Web-browser 
approach.  At  least  for  the  short  term,  it 
appears  that  all  three  will  be  in  use. 
Commenters  should  address  how  these 
standards  can  be  integrated  to  provide 
the  natural  gas  industry  with  a  - 
simplified,  streamlined  industry-wide 
standard  for  electronic  communications. 
It  would  also  be  helpfid  to  hear  views 
on  the  costs  and  benefits  of  each,  the 
suitability  of  each  mode  to  different 
operational  tasks,  and  the  possible  effect 
on  competing  services  offered  by 
pipelines,  third-party  service  providers, 
and  others.  It  would  also  be  helpful  to 
hear  the  industry's  views  on  the 
.  appropriate  time  line  for  the  industry's 
transition  to  this  standard. 

2.  Disputed  Issues 

NGC  and  NCSA,  while  supporting  the 
GISB  standards  that  were  passed, 
contend  these  standards  do  not  go  fer 
enough  to  resolve  many  of  the  areas  the 
Commission  set  for  further 
consideration  in  the  NOPR  and  the  final 
rule.  They  maintain  that  in  many  areas 
the  GISB  Business  Practices 
Subcommittee  approved  standards,  only 
to  have  those  standards  defeated  at  the 
Executive  (Dommittee  level.  They  further 
point  out  that  at  the  Executive 
Committee  level,  a  nimiber  of  standards 
commanded  widespread  support  from 
the  four  customer  segments  of  the 
industry,  but  were  defeated  by  the 
pipeline  segment.  Some  of  the  standards 
they  maintain  were  defeated  by  the 
pipelines  are  additional  standards  for 
OFOs.  intra-day  nominations,  multi- 
tiered  allocations,  pooling,  and 
alternatives  to  in-ldnd  reimbursement 
for  compressor  fuel.  NCSA  also 
contends  that  with  respect  to  intra-day 
nominations,  the  producer,  end-user, 
and  LDC  segments  wanted  more 
flexibility,  but  could  not  come  to 
closure  on  a  standard,  despite 
considerable  debate.  According  to 
NCSA,  some  did  not  support  proposed 
standards,  because  they  were  concerned 
that  adoption  of  a  standard  might  either 
reduce  some  of  the  flexibility  &ey 
presentiy  enjoy  fit>m  individual 
pipelines  or  would  be  used  by  pipelines 
to  establish  a  minimiiTti  compliance 
level,  with  any  enhancements  provided 


at  additional  cost.  NGC  and  NCSA 
maintain  that  since  GISB  has  now  had 
two  chances  to  deal  wdth  these 
standards,  it  is  time  for  the  Commission 
to  intervene. 

INGAA  and  the  pipelines,  in  contrast, 
contend  that  there  were  gooid  reasons  for 
voting  against  the  standuds.  They 
contend  that  pipelines'  purchasing  gas 
for  compressor  fuel  is  inconsistent  with 
Order  No.  636,  by  putting  pipelines 
back  into  the  merchant  business,  and 
would  create  competition  for  both  gas 
and  allocation  priority  between 
pipelines  and  their  customers.  In  any 
event,  they  argue  that  creating  standards 
for  alternatives  to  in-kind 
reimbursement  for  compressor  fuel  are 
premature  since  pipelines  have  not  yet 
experimented  with  these  alternatives. 
They  further  maintain  that  p>assing 
standards  in  many  of  the  other  areas  is 
similarly  premature  and  urge  the 
Commission  to  leave  these  matters  for 
GISB  and  the  industry  to  resolve.  For 
example,  they  contend  that  some  of  the 
standards  regarding  miUti-tiered 
allocations  are  tied  to  title  transfer 
tracking,  for  which  GISB  established  a 
task  force  to  develop  more  information. 

At  this  pKiint  in  the  process,  the 
Commissicm  needs  additional 
information  to  determine  how  best  to 
proceed.  For  example,  the  GISB 
membership  itself  has  determined  that 
in  areas  relating  to  pipeline 
compensation  Commission  guidance  is 
needed.^"  The  Commission,  therefore,       % 
needs  to  examine  whether  the  GISB 
standards  on  in-kind  fuel 
reimbursement  are  sufficient  or  whether 
additional  methods  of  reimbursement 
are  needed.  For  instance,  clarification  is 
needed  of  the  consequences  to  shippers, 
imder  the  new  GISB  standards,  of 
incorrectly  calculating  fuel,  such  as 
whether  they  would  still  receive  the  gas 
they  need  with  the  difference  being 
attributed  to  their  imbalance. 

The  Commission  also  needs  to  review 
the  issues  in  those  areas  where 
proposed  standards  having  wide 
support  have  been  defeated.  As  the 
Ck)nunission  pointed  out  in  the  final 
rule,  it  has  in  the  past,  and  will  continue 
to  take,  an  active  role  in  determining  the 
need  for  additional  standards  in  those 
areas  identified  by  a  broad  consensus  of 
the  industry  as  potentially  requiring 
further  standardizatioiL'"  In  order  to 
crystallize  those  issues  on  which  there 
is  controversy,  the  (Commission  is 
directing  staff  to  establish  a  technical 


''Principle  1.1.16  states  "compensability  of 
particular  products  or  services  should  be 
determined  by  trading  partners  and/or  regulatory 
agencies  as  applicable,  but  not  by  GISB." 

>»Order  No.  567,  61  FR  at  39060.  Ill  FERC  Stats, 
a  Regs.  Preambles,  at  30.065. 
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conference  to  discuss  these  issues  with 
the  industry.  To  aid  in  preparation  for 
the  conference,  the  Commission  is 
reproducing  in  the  Appendix  the  text  of 
those  standards  that  it  understands  were 
defeated  by  the  votes  of  one  segment. 

At  the  technical  conference,  stafTwill 
set  a  schedule  for  comments  to  be  filed 
with  the  Commission  on  these  issues.  In 
these  comments,  commenters  are  asked 
to  address,  among  other  issues,  how 
further  standardization  in  the  areas  in 
dispute  would  affect  how  pipelines  and 
their  customers  do  business.  How 
would  standardization  of  these  business 
practices  aHect  other  issues  concerning 
the  quality  and  nature  of  basic  pipeline 
transportation  services?  What  are  the 
broader  poUcy  implications  associated 
with  whether  to  standardize  these 


business  practices?  Where  additional 
costs  would  be  incurred  in  complying 
with  such  business  practices  standards 
how  should  the  Commission  balance  the 
costs  with  potential  benefits? 

III.  Information  Collection  Statemoit 

The  following  collections  of 
information  are  contained  in  this 
proposed  rule  and  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  under  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(d).  Comments  are  solicited 
on  the  Commission's  need  for  this 
information,  whether  the  information 
would  have  practical  utiUty,  the 
accuracy  of  the  provided  burden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  burden, 
including  the  use  of  automated 
information  techniques.  The  burden 
estimates  for  complying  with  the 
Internet  protocols  for  the  business 
transactions  (Internet  server  model) 
were  included  in  the  burden  estimate  in 
Order  No.  587.  The  following  burden 
estimates  include  the  costs  of  complying 
with  the  new  and  revised  business 
practice  standards  and  the  additional 
costs  of  implementing  the  requirement 
for  posting  additional  information  on  an 
Internet  Web  page  (Web  browser 
model).  The  burden  estimates  are 
primarily  related  to  start-up  and  will  not 
be  on-going  costs. 

Public  Reporting  Burden:  (Estimated 
Annual  Burden). 


Affected  data  coilection 

Nurnberof 
respondents 

Total  re- 
sponses per 
year 

Estimated 
hours  per 
response 

Estimated 

total  annual 

hours 

FERC-645                  

06 
86 
86 

86 
86 
86 

58 
3,147 
3,206 

4,988 

FERC-649C  .„ - 

270,642 

Total   

275,630 

Information  Collection  Costs: 

Annualized  Capital/Startup  Costs  (Per 
Respondent) 

FERC-545— $2,900 

FERC-549C-^157.350 

Total— 5160.250 

The  Office  of  Management  and 
#    Budget's  (OMB)  regulations,  require 
OMB  to  approve  certain  information 
collection  requirements  imposed  by 
agency  rulo.^°  The  Conunission  is 
submitting  notification  of  this  proposed 
rule  to  OMB 

Titles:  FERC-549C,  Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines  FERC-545,  Gas  Pipeline 
Rates:  Rate  Change(Non-Formal) 

Action:  Proposed  collections. 

OMB  Control  Nos:  1902-0174  (FERC- 
549C)  and  1902-0154  (FERC-545). 

Respondents  Businesses  for  profit. 
(Interstate  natural  gas  pipelines;  (Not 
applicable  to  small  businesses.)). 

Frequency  of  Responses:  One-time 
implementation  (business  procedures, 
capital/start-up). 

Necessity  of  the  Information:  This 
rule,  if  implemented,  proposes  to  adopt 
standards  requiring  interstate  natural 
gas  pipelines  to  conduct  business 
transactions  and  provide  other 
information  according  to  Internet 
protfK;ols  and  to  abide  by  business 
practice  standards  dealing  with 
nominations,  flowing  gas,  and  capacity 
release.  These  business  practice 
standards  supplement  GISB  business 
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practice  standards  the  Commission 
adopted  in  Order  No.  587. 

The  information  collection 
requirements  of  this  proposed  rule  will 
be  reported  directly  to  the  industry 
users.  The  implementation  of  these 
proposed  data  requirements  will  help 
the  Commission  carry  out  its 
responsibilities  under  the  Natural  Gas 
Act  and  coincide  with  the  current 
regulatory  environment  which  the 
Commission  instituted  under  Order  No. 
636  and  the  restructuring  of  the  natural 
gas  industry.  The  Commission's  OHice 
of  Pipeline  Regulation  will  use  the  data 
in  rale  proceedings  to  review  rate  and 
tariff  changes  by  natural  gas  companies 
for  the  transportation  of  gas  and  for 
general  industry  oversight. 

Interna]  Review 

The  Commission  has  reviewed  the 
standards/business  practices  and 
determined  that  they  are  necessary  to 
establish  a  more  efficient  and  integrated 
pipeline  grid.  Requiring  such  standards 
on  an  industry-wide  basis  will  reduce 
the  variations  in  pipeline  business  and 
communication  practices  and  will  allow 
buyers  to  easily  and  efficiently  obtain 
and  transport  gas  from  all  potential 
sources  of  supply.  The  required 
standards/business  practices  conform  to 
the  Commission's  plan  for  efficient 
information  collection,  communication, 
and  management  within  the  natural  gas 
industry.  The  Commission  has  assured 
itself,  by  means  of  its  internal  review, 
that  there  is  specific,  objective  support 


for  the  burden  estimates  associated  with 
the  information  requirements. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting:  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426  [Attention:  Michael  Miller, 
Division  of  Information  Services,  Phone: 
(202)208-1415,  fax:  (202)273-0873. 
emaihmmiller^erc.fed.usj. 

Comments  concerning  the  collection 
of  information(s)  and  the  associated 
burden  estimate(s)  should  be  sent  to 
contact  listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  D.C.  20503  (Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone: 
(202)395-3087,  fax:  (202)395-7285] 

IV.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
enviroimient.*'  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment. 22  The  action  taken  here 
falls  within  categorical  exclusions  in  the 


"  Order  No.  4S6.  Regulations  Implementing  the 
NUtional  Environmental  Policy  Act,  52  FR  47897 
(Dec  17.  1967).  FEKC  Stats,  ft  Regs.  Preambles 
1986-1990  1  30.783  (19S7). 

"18  cm  380.4. 
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Commission's  regulations  for  rules  that 
are  clarifying,  corrective,  or  procedural, 
for  information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.^' 
Therefore,  an  environmental  assessment 
is  unnecessary  and  has  not  been 
prepared  in  this  rulemaking. 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ^  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  proposed  regulations  would  impose 
reqtiirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  and,  these  requirements  are, 
in  fact,  designed  to  reduce  the  difficulty 
of  dealing  with  pipelines  by  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  section  605(b) 
of  the  RFA,  the  Commission  hereby 
certifies  that  the  regulations  proposed 
herein  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities. 

VI.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discuss. 
An  original  and  14  copies  of  comments 
must  be  filed  with  the  Commission  no 
later  than  December  13, 1996. 
Comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  FJE.  Washington,  DC  20426,  and 
should  refer  to  Docket  No.  RM96-1-003. 
All  written  comments  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE,  Washington,  DC 
20426,  during  regular  business  hours. 

Additionally,  comments  should  be 
submitted  electronically.  Participants 
can  submit  comments  on  computer 
diskette  in  WordPerfiect'  6.1  or  lower 
format  or  in  ASCII  format,  with  the 
name  of  the  filer  and  Docket  No.  RM96- 
1-003  on  the  outside  of  the  diskette. 

Participants  also- are  encouraged  to 
participate  in  a  Commission  pilot 
project  to  test  the  use  of  the  Internet  for 
electronic  filing  either  in  conjimction 
with,  or  in  lieu  of,  diskette  filing. 
Comments  should  be  submitted  through 


the  Internet  by  E-Mail  to 
comment.rmOferc.fed.us  in  the 
following  format:  on  the  subject  line, 
specify  Docket  No.  RM96-1-003;  in  the 
body  of  the  E-Mail  message,  specify  the 
name  of  the  filing  entity  and  die  name, 
telephone  number  and  E-Mail  address  of 
a  contact  person;  and  attach  the 
comment  in  WordPerfect*  6.1  or  lower 
format  or  in  ASCII  format  as  an 
attachment  to  the  E-Mail  message.  The 
Commission  will  send  a  reply  to  the  E- 
Mail  to  acknowledge  receipt.  Questions 
or  comments  on  the  electronic  filing 
project  shoiild  be  directed  to  Marvin 
Rosenberg  at  202-208-1283,  E-Mail 
address  marvin.rosenberg@ferc.fiBd.us. 
Comments  on  the  program  should  not 
be  sent  to  the  E-Mail  address  for 
conunents  on  the  NOPR. 

List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements;  Incorporation  by 
reference. 

By  direction  of  the  Commission. 
Lois  D.  CaaheU, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
284,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PAFIT  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  QAS 
UNDER  THE  NATURAL  QAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORmES 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C  7101-7532;  43  U.S.C  1331- 
1356. 

2.  In  section  284.10,  paragraphs 
(b)(l)(i)  and  (b)(l)(ii)  are  revised, 
paragraph  (b)(l)(iv)  is  redesignated 
(b)(l)(v)  and  revised,  and  new  paragraph 
(b)(l)(iv)  is  added  to  read  as  follows: 

}  204.10    Staftdante  for  PIpeHne  Business 
Operations  and  Communlcatkms. 


"  See  18  CFR  380.4(a)(2Hii).  380.4(aM5). 
380.4(a)(27). 
M5U.S.C  601-612. 


(b)*  •  • 

(1)'    *    * 

(i)  Nominations  Related  Standards 
(Version  1.0,  June  14, 1996),  as  modified 
by  Revised  Standards  1.3.7, 1.3.14,  and 
1.3.23  (Version  1.1),  and  Principles 
1.1.12  through  1.1.16,  Definitions  1.2.5 
through  1.2.7,  and  Standards  1.3.24 
through  1.3.34  (Version  1.1); 

(ii)  Flowing  Gas  Related  Standards 
(Version  1.0,  June  14, 1996),  as  modified 
by  Revised  Standard  2.3.9  (Version  1.1), 
and  Principles  2.1.2  and  2.1.3, 
Definition  2.2.1,  and  Standards  2.3.29 
through  2.3.31  (Version  1.1); 


(iv)  Electronic  Delivery  Mechanism 
Standards  Principles  4.1.1  through 
4.1.14  and  Standards  4.3.1  through  4.3.3 
(Version  1.0),  Revised  Standard  4.3.4 
(Version  1.1),  and  Principle  4.1.15  and 
Standards  4.3.5  through  4.3.15  (Version 
1.1);  and 

(v)  Capacity  Release  Related 
Standards  (Version  1.0,  June  14, 1996) 
as  modified  by  Revised  Standard  5.3.22 
(Version  1.1). 

Note — The  fbllowing  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix— Proposed  GISB  Standards 
Defeated  by  One  Industry  Segment 

Operational  Flow  Orders 

Proposed  Standard  No.  23— 
Declaration  of  operational  flow  orders, 
critical  periods,  and/or  critical  notices 
should  be  transmitted  to  the  affected 
trading  parties.  Trading  parties  should 
keep  the  transportation  service 
providers  apprised  of  the  specific 
locations  for  this  transmittal.  These 
locations  are  24  hour  phone,  fox,  and/ 
or  pager.  The  communication  sho\Ud 
contain,  by  reference,  specific  tariff 
provision(s)  that  is(are)  applicable  to 
each  situation  being  declared. 

Gas  Package  Rankings 

Proposed  Standard  No.  283 — 
AppUcable  rankings  should  be 
permitted  across  contracts  for  the  same 
service  requester  and  location,  when  not 
in  conflict  with  tariff-based  nUes. 

Multi-tiered  Allocations 

Proposed  Standard  No.  29— All 
owners  of  gas  submitting  nominations 
or  confirmations  should  be  able  to 
submit  a  predetermined  allocation 
(PDA).  Gas  should  be  allocated  based  on 
the  PDA  submitted  by  the  owner.  If  a 
PDA  is  not  submitted,  the  service 
provider's  default  should  be  used. 

Pooling 

Proposed  Standard  No.  38A—To  the 
extent  operationally  compatible  with 
Transportation  Service  Provider 
operations  and  not  to  their  economic 
detriment,  paper  pool(s)  should  be 
created  on  each  pipeline.  Pools  should 
be  created  so  that  gas  which  is  already 
in  the  zone,  segment  or  rate  area  (as 
applicable)  where  the  pool  is  located 
can  be  placed  in  the  pool  without 
transportation. 

Proposed  Standard  No.  38B— To  the 
extent  operationally  compuitible  with 
Transportation  Service  Provider 
operations  and  not  to  their  economic 
detriment,  logical  pool(s)  should  be 
created  on  each  pipeline. 
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Proposed  Standard  No.  40B — Any 
differences  between  a  Aggregator's 
(pooler's)  scheduled  quantities  and 
allocated  quantities-at  locations  for  its 
pool  should  be  allocated  to  the  pooler, 
or  the  pooling  agreement.  Aggregators 
(poolers)  should  be  responsible  for 
managing  the  imbalances  created  by 
variances  with  their  scheduled 
quantities. 

Fuel  ReimbuTMment 

Proposed  Standard  No.  44 — Defining 
standards  for  administering  the 
following  fuel  reimbursement  options: 
in-kind,  fuel  cash-out.  negotiated  sales 
and  cost  of  service  does  not  preclude 
service  providers  bx)m  offering  other 
options.  The  choice  of  fuel 
reimbursement  method(s)  is  subject  to 
regulatory  procedures,  where 
applicable. 

Proposed  Standard  No.  49A — For  in- 
kind  fuel  reimbursement  methods,  fuel 
rates  can  change  on  six  month  intervals, 
on  April  1  and  October  1. 

Proposed  Standard  No.  50A — For  in- 
kind  fuel  reimbursement  and  except 
where  pre- September  30,  1996 
settlements  provide  otherwise,  fuel  rates 
will  have  a  true-up  to  actual  fuel 
periodically  on  a  prospective  basis. 

Proposed  Standard  No.  51 A —  For  in- 
kind  fuel  reimbursement  methods,  fuel 
rates  changes  should  be  made 
prospectively. 

Proposed  Standard  No.  54B — Other 
than  situations  where  regulatory 
agencies  require  cost  of  service  to  be  the 
only  option  provided,  the  rate  for  cost 
of  service  provided  fuel  should  be  stated 
separately. 

Proposed  Standard  No.  55 — For  cost 
of  service  as  the  fuel  reimbursement 
method,  the  rate  for  cost  of  service 
provided  fuel  should' be  collected  as  a 
variable  charge. 

Proposed  Standard  No.  56B — No 
party  should  be  advantaged  or 
disadvantaged  in  the  offering  or  use  of 
a  service  by  virtue  of  any  costs  to 
provide  that  service  being  administered 
via  regulatory  proceedings  for 
unassociated  services. 

Proposed  Standard  No.  57 B — Fuel 
encompasses,  but  is  not  limited  to.  the 
energy  consumed  in  providing  the      ' 
transportation  service  (i.e.  natural  gas. 
fuel  oil.  propane,  electricity)  and  lost 
and  unaccounted  for  gas. 

Proposed  Standard  No.  58 —  For  cash- 
out  as  the  fuel  reimbursement  method. 
Service  Requester  should  notify  Service 
Provider  of  its  election  to  exercise  the 
cash-out  option  for  fuel  one  day  prior  to 
the  close  of  the  N  YMEX  natural  gas 
futures  trading  for  the  next  calendar 
month 


Proposed  Standard  No.  59B— Where 
cash-out.  as  a  fuel  reimbursement 
method,  is  offered  as  an  option  by  a 
Service  Provider,  the  Service  Requester 
should  notify  Service  Provider  of  its 
election  to  exercise  the  cash-out  option 
for  fuel  one  day  prior  to  the  close  of  the 
NYN4EX  natural  gas  futures  trading  for 
the  next  calendar  month. 

Proposed  Standard  No.  60— Fuel 
Cash-out  options  should  be  exercised 
for  a  minimum  of  one  calendar  month. 

Proposed  Standard  No.  61— Fuel 
Cash-out  quantities  should  be 
determined  by  multiplying  allocated 
receipts  by  fuel  percentages  as  stated  in 
the  tariff  or  applicable  contract(8). 

Proposed  Standard  No.  62 — Fuel 
Cash-out  price  should  be  an  established 
commodity  market  price  (i.e.  index  or 
competitive  bid)  in  rate  area,  zone  or 
segment  of  the  activity,  or  be  based  on 
the  same  fuel  cash-out  index  used  for 
imbalances. 

Proposed  Standard  No.  63— The  fuel 
cash-out  value  (fuel  quantities  times 
fuel  cash-out  price)  should  be  separately 
stated  on  the  invoice  for  the  related 
activity. 

Proposed  Standard  No.  64 — If  fuel 
cash-out  price  is  index-based,  the 
determination  of  the  appUcable  indices 
should  based  on  the  approved  tariff 
provisions  or  applicable  contract(s). 

Proposed  Standard  No.  65 — If  fuel 
cash-out  price  is  other  than  index-based, 
the  Service  Provider  should  post  that 
price  three  days  prior  to  the  close  of  the 
NYMEX  natural  gas  futures  trading  for 
the  next  calendar  month. 

Proposed  Standard  No.  66B— There 
should  be  no  cross-subsidization  by 
Service  Providers  of  fuel  provision 
service(s)  by  transportation  service(s) 
when  both  fuel  provision  services  and 
transportaticm  services  are  provided  by 
the  service  provider. 

Proposea  Standard  No.  67 — 
Negotiated  fuel  gas  sales  are  sales  of  gas 
by  the  service  provider  for  the  use  of  the 
service  requester  as  fuel  for  its 
transportation  transaction.  The  price 
and  terms  and  conditions  applicable  to 
the  sales  transaction  should  be 
negotiated  between  the  transportation 
service  provider  and  the  service 
requester. 

Proposed  Standard  No.  95A — If 
negotiated  fuel  gas  sales  are  offered,  all 
transportation  terms,  conditions 
applicable  to  fuel  sales  service  should 
be  specified  in  the  transportation 
service  providers  tariff,  if  applicable. 

Intraday  Nominations 

Proposed  Standard  No.  77 A — 
Intraday  nominations  should  be  allowed 
at  all  nominatable  receipt  and  delivery 
points  and  at  pooling  points. 


OBAs  and  Imbalances 

Proposed  Standard  No.  85A — All 
transportation  service  providers  who 
have  sufficient  system  storage  should 
allow  service  requesters  (in  this 
instance,  service  requester  excludes 
agents)  to  net  similarly  situated 
Imbalances  on  and  across  contracts  with 
the  transportation  service  provider 
among  themselves.  In  this  context, 
"similarly  situated  imbalances" 
includes  contracts  with  the  substantially 
similar  financial  and  operational 
implications  to  the  transportation 
service  provider. 

Proposed  Standard  No.  88 A — 
Imbalance  penalties  should  be  based  on 
the  lesser  of  the  imbalance  penalties 
based  on  operationally  provided 
measurementy allocated  data  cmd  actual 
measurement/allocated  data. 
(PR  Doc.  96-29555  Filed  11-18-96:  8:45  am] 
•MJJNQ  OOOC  I7t7-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Ravanua  Sarvica 

26  CFR  Part  1 
[REO-209827-96] 
RIN  1545-nAU22 

Traatmant  of  Sactlon  355  Distributiona 
by  U.S.  Corporations  to  Foraign 
Persona;  Hearing  Cancellation 

AQENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  prop>osed  regulations  relating 
to  the  distribution  of  stock  or  securities 
under  section  355  by  a  domestic 
corporation  to  a  person  that  is  not  a  U.S. 
{>erson.  The  public  bearing  originally 
scheduled  for  November  20,  1996, 
begiiming  at  10:00  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evangelista  C.  Lee  of  the  Regulations 
Unit.  Assistant  Chief  Counsel 
(Corporate).  (202)  622-7190  (not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  355  of  the 
Internal  Revenue  Code.  A  notice  of 
public  hearing  appearing  in  the  Federal 
Renter  on  Wednesday,  August  14. 
1996  (61  FR  42217)  announced  that  the 
public  hearing  on  proposed  regulations 
under  section  355  of  the  Internal 
Revenue  Code  would  be  held  on 
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Wednesday,  November  20, 1996. 
beginning  at  10:00  a.m.,  in  the  IRS 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

The  public  hearing  scheduled  for 
Wednesday,  November  20, 1996,  is 
cancelled. 
Cynthia  E.  Grigrivjr, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc  96-29531  Filed  11-14-96;  10:43 
am) 

BHJJNO  OOOC  4«0-01-U 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  100 
RIN  1105-AA39 

Implementation  of  Section  109  of  the 
Communlcationa  Aaaistanca  for  Law 
Enforcement  Act  Request  for 
Comment  on  "Significant  Upgrade" 
and  "iyia)or  Modification" 

AGENCY:  Federal  Bureau  of 

Investigation,  DOI. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  notice  solicits  from  the 
telecommunication  industry 
information  on  and  suggestions  for 
dealing  with  the  terms  "significant 
upgrade"  and  "major  modification"  as 
these  terms  are  used  in  section  109  of 
the  Communications  Assistance  for  Law 
Enforcement  Act  (GALEA).  Specifically, 
the  FBI  seeks  public  comment  on  these 
terms  with  regard  to  GALEA  compliancy 
and  cost  reimbursement  under  GALEA 
section  109. 

DATES:  Comments  must  be  received  on 
or  before  December  19, 1996. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Telecommunications 
Contracts  and  Audit  Unit,  Federal 
Bureau  of  Investigation,  P.O.  Box 
221286,  Chantilly,  VA  20153-0450, 
Attention:  GALEA  FR  Representative. 
See  Section  D  of  the  SUPPt^MENTARY 
INFORMATION  for  further  information  on 
electronic  submission  of  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  V.  Meslar,  Unit  Chief, 
Telecommunications  Contracts  and 
Audit  Unit,  Federal  Biueau  of 
Investigation,  P.O.  Box  221286, 
Chantilly,  VA  20153-0450,  telephone 
number  (703)  814-4900. 

SUPPLEIONTARY  INFORMATION: 

A.  General  Background 

Recent  and  continuing  advances  in 
telecommunications  technology  and  the 
introduction  of  new  digitally-based 


services  and  feattires  have  impaired  the 
ability  of  federal,  state,  and  local  law 
enforcement  agencies  to  fully  and 
properly  conduct  various  types  of  court- 
authorized  electronic  surveillance. 
Therefore,  on  October  25, 1994,  the 
President  signed  into  law  the. 
Communications  Assistance  for  Law 
Enforcement  Act  (GALEA)  (Public  Law 
103-414,  47  U.S.G.  1001-1010).  This 
law  requires  telecommunications 
carriers,  as  defined  in  GALEA,  to  ensure 
that  law  enforcement  agencies,  acting 
pursuant  to  court  order  or  other  lawhil 
authorization  are  able  to  intercept 
communications  regardless  of  advances 
in  telecommunications  technologies. 

Under  CALEA^certain 
implementation  responsibilities  are 
conferred  upon  the  Attorney  General; 
the  Attorney  General  has,  in  tiun, 
delegated  responsibilities  set  forth  in 
GALEA  to  the  Director,  FBI,  or  his 
designee,  pursuant  to  28  CFR  0.85(o). 
The  Director,  FBI,  has  designated  the 
Telecommunications  Industry  Liaison 
Unit  of  the  Information  Resources 
Division  and  the  Telecommunications 
Contracts  and  Audit  Unit  of  the  Finance 
Division  to  carry  out  these 
responsibilities. 

One  of  the  GALEA  implementation 
responsibilities  delegated  to  the  FBI  is 
the  establishment,  after  notice  and 
comment,  of  regulations  necessary  to 
effectuate  timely  and  cost-efficient 
pajrment  to  telecommunications  carriers 
for  certain  modifications  made  to 
equipment,  facilities  and  services 
(hereafter  referred  to  as  "equipment")  to 
make  that  "equipment"  compliant  with 
GALEA.!  Section  109(b)(2)  of  GALEA 
authorizes  the  Attorney  General,  subject 
to  the  availability  of  appropriations,  to 
agree  to  pay  telecommunications 
carriers  for  additional  reasonable  costs 
directly  associated  with  making  the 
assistance  capability  requirements 
found  in  section  103  of  GALEA 
reasonably  achievable  with  respect  to 
"equipment"  installed  or  deployed  after 
January  1, 1995,  in  accordance  with  the 
procedures  established  in  section 
109(b)(1)  2  of  GALEA.  Section  104(e)  of 
GALEA  authorizes  the  Attorney  General, 
subject  to  the  availability  of 
appropriations,  to  agree  to  pay 
telecommunications  carriers  for 
reasonable  costs  directly  associated  with 
modifications  of  any  of  a  carrier's 
systems  or  services,  as  identified  in  the 
Carrier  Statement  required  by  GALEA 
section  104(d),  which  do  not  have  the 


1  GALEA  S  109(e). 

»CALEA  Section  109(b)(1)  sets  forth  the 
procedures  and  the  criteria  the  Federal 
Communications  Commission  (FCC)  will  use  to 
determine  if  the  modifications  are  "reasonably 
achievable". 


capacity  to  accommodate 
simultaneously  the  number  of 
interc^tions,  pen  registers,  and  trap 
and  trace  devices  set  forth  in  the 
Capacity  Notice(s)  published  in 
accordance  with  GAI.ka  section  104. 
Finally,  section  109(a)  of  GALEA 
authorizes  the  Attorney  General,  subject 
to  the  availability  of  appropriations,  to 
agree  to  pay  telecommunications 
carriers  for  all  reasonable  costs  directly 
associates' with  the  modifications 
performed  by  carriers  in  connection 
with  "equipment"  installed  or  deployed 
on  or  before  January  1, 1995,  to  estabUsh 
the  capabilities  necessary  to  comply 
with  the  assistance  capability 
requirements  foimd  in  section  103  of 
GALEA.  However,  reimbursement  imder 
section  109(a)  of  GALEA  is  modified  by 
the  requirements  of  section  109(d), 
which  states: 

If  a  carrier  has  requested  payment  in 
accordance  with  procedures  promulgated 
pursuant  to  subsection  (e)  (Cost  Ckintrol 
Regulations],  and  the  Attorney  General  has 
not  agreed  to  pay  the  telecommunications 
carrier  for  all  reasonable  costs  directly 
associated  with  modifications  necessary  to 
bring  any  equipment,  facilities,  and  services 
installed  or  deployed  on  or  before  )anuary  1, 
1995,  into  compliance  with  the  assistance 
capability  requirements  of  section  103,  such 
equipment,  facility,  or  service  shall  be 
considered  in  compliance  with  the  assistance 
capability  requirements  of  section  103,  until 
the  equipment,  facility,  or  service  is  replaced 
or  significantly  upgraded  or  otherwise 
undergoes  major  modification. 

(emphasis  added). 

While  this  section  deals  specifically 
with  a  carrier's  compliance  with 
GALEA,  the  phrase  "replaced  or 
significantly  upgraded  or  otherwise 
undergoes  major  modification" 
(hereafter  referred  to  as  "significant 
upgrade  or  major  modification"), 
depending  on  a  carrier's  actions  ailer 
January,  1995,  also  has  a  direct  bearing 
on  the  eUgibihty  for  reimbursement  of 
some  "equipment"  installed  or 
deployed  on  or  before  January  1, 1995.^ 

B.  Proposed  Cost  Reimbursement  Rule 

As  required  by  GALEA  §  109(e).  the 
FBI  published  a  proposed  GALEA  cost 
reimbursement  rule  (NPRM)  for  notice 
and  comment  in  the  Federal  Register  on 
May  10,  1996  (61  FR  21396).  The  NPRM 
proposed  procedures  which 
telecommimications  carriers  would 
follow  in  order  to  receive 
reimbursement  under  Sections  109(a), 
109(b)(2)  and  104(e)  of  GALEA,  as 
discussed  above.  Specifically,  the 
NPRM  set  forth  the  means  of 


'  "Significant  upgrade  or  major  modification" 
also  appears  in  GALEA  §  108(c)(3)(B)  with  regard  to 
the  limitations  placed  upon  the  issuance  of 
enforcement  orders  under  18  U.S.C  2522. 
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determining  allowable  costs,  reasonable 
costs,  and  disallowed  costs. 
Furthennore,  it  established  the 
requirements  carriers  must  meet  in  their 
submission  of  cost  estimates  and 
requests  for  payment  to  the  Federal 
Government  for  the  disbursement  of 
GALEA  funds.  Finally,  the  NPRM 
sought  to  ensure  the  confidentiality  of 
trade  secrets  and  to  protect  proprietary 
information  &om  unnecessary 
disclosure. 

Of  particular  interest  for  the  purposes 
of  this  Advance  Notice  of  Proposed  Rule 
Making  (ANPRM)  is  secUon  100.11(a)(1) 
of  the  NPRM.  which  included  in  the 
costs  eligible  for  reimbursement  under 
section  109(e)  of  GALEA: 

All  reasonable  plant  specific  costs  directly 
associated  with  the  modifications  performed 
by  carriers  in  connection  with  equipment, 
facilities,  and  services  installed  or  deployed 
on  or  before  )anuary  1,  1995,  to  establish  the 
ca(>abilities  necessary  to  comply  with  section 
103  of  GALEA,  until  the  equipment,  facility, 
or  service  is  replaced  or  significantly 
upgraded  or  otherwise  undergoes  major 
modifications  .  . 
(emphasis  added). 

In  response  to  the  NPRM.  the  FBI 
received  comments  from  16 
representatives  of  the 
telecommunications  industry,  including 
wireline  and  wireless  carriers  and 
associations.  Of  the  16  sets  of  comments 
received  on  the  proposed  rule,  half 
requested  that  the  FBI  define 
"significant  upgrade  or  major 
modification"  as  used  in  §  100.11(a)(1) 
of  the  NPRM. 

Given  the  dynamic  nature  of  the 
telecommimications  industry  and  the 
potential  impact  on  eligibility  for 
reimbursement,  the  FBI  acknowledges 
that  "significant  upgrade  or  major 
modification"  must  be  defined. 
However,  this  issue  affects  only  those 
carriers  who  have  made  some  form  of 
modification,  other  than  routine 
maintenance,  or  upgrade  to  their 
"equipment"  which  was  installed  or 
deployed  on  or  before  January  1,  1995. 
The  reimbursement  eligibility  of 
"equipment"  which  has  undergone  no 
modiBcation  or  upgrade  since  January  1. 
1995  is  not  affected  by  this  detinition. 
In  addition,  "signiBcant  upgrade  or 
major  modification"  does  not  {>ertain  to 
cases  of  reimbursement  for  capability 
modifications  which  have  been  deemed 
not  reasonably  achievable  by  the  FGG 
under  GALEA  section  109(b)(2)  or  to 
reimbursement  for  capacity 
modifications  under  GALEA  section 
104(e).  Therefore,  given  that  many  of  the 
potential  reimbursement  scenarios 
allowed  by  GALEA,  and,  therefore,  by 
the  NPRM.  are  not  affected  by  the 
definition  of  "significant  upgrade  and 


major  modification,"  the  FBI  has  elected 
to  handle  this  issue  separately  in  order 
to  expedite  the  GALEA  implementation 
process.  This  decision  is  in  both  the  best 
interests  of  the  government  and  of  the 
carriers  given  that  GALEA  funds  are 
now  available  to  begin  the 
reimbursement  effort.*  Severing  the 
"significant  upgrade  or  major 
modification"  issue  from  the  NPRM  for 
separate  consideration  will  allow  the 
FBI  to  go  forward  in  finalizing  the  rest 
of  the  NPRM,  thereby  allowing  the  FBI 
as  soon  as  possible  to  begin  reimbursing 
those  carriers  who  have  made  no 
modifications  or  upgrades  since  January 
1, 1995.  With  regard  to  the  rest  of  the 
NPRM.  the  FBI  has  conaidered  all 
comments  submitted  and  anticipates 
publication  of  the  final  rule  for  GALEA 
cost  reimbursement  (exclusive  of  a 
definition  of  "significant  upgrade  or 
major  modification")  in  the  first  quarter 
of  calendar  year  1997. 

C.  "Signiflcajit  Upgrade"  and  "Maior 
Modification" 

In  addition  to  the  need  for  expedition 
In  finalizing  the  GALEA  cost 
reimbursement  rule,  the  FBI  has 
determined  that  it  is  in  the  best  interests 
of  all  parties  concerned  that  the  FBI 
solicit  further  input  from  the 
telecommunications  industry  and  the 
general  public  in  order  to  resolve  this 
issue.  Therefore,  the  FBI  requests  that 
telecommunications  carriers  and  other 
interested  parties  submit  potential 
definitions  of  "significant  upgrade  or 
major  modification"  in  response  to  this 
ANPRM.  Gomraitted  to  the  consultative 
process  and  to  maintaining  an  on-going 
dialogue  with  the  telecommunications 
industry,  the  FBI  seeks  to  draw  on  the 
expertise  of  that  industry  so  that  it  may 
gain  an  understanding  of  the  range  of 
options  available  with  regard  to 
"significant  upgrade  or  major 
modification." 

It  should  be  noted  that  the  comment 
period  for  this  ANPRM  is  30  days.  The 
FBI  has  elected  to  use  a  reduced 
comment  period  in  order  to  expedite  the 
GALEA  implementation  process, 
particularly  with  regard  to  "significant 
upgrade  and  major  modification."  Given 
the  concerns  expressed  by  the 
commenters  on  NPRM.  the  FBI  hhs 
reason  to  believe  that  the 
telecommunications  industry  wishes  for 
a  rapid  resolution  to  the  issue. 

Once  the  FBI  has  received  comments 
in  response  to  the  ANPRM,  it  will 
determine  the  best  means  of 
promulgating  the  definition  of 
"significant  upgrade  and  major 


«  Public  Law  104-208.  Item  28:  (16) 
"Telacommunications  Carrier  Compliance  Fund." 


modification."  Furthermcwe,  after 
maldng  this  determination  and 
developing  a  definition,  the  FBI  will 
address  the  comments  received  in  some 
form  in  the  Federal  Register  at  a  later 
date. 

D.  Electronic  Submiasion  of  Comments 

While  printed  comments  are 
welcome,  commenters  are  encouraged  to 
submit  their  responses  on  electronic 
media.  Electronic  documents  must  be  in 
WordPerfect  6.1  (or  earlier  version)  or 
Microsoft  Word  6.0  (or  earlier)  format. 
Comments  must  be  the  only  file  on  the 
disk.  In  addition,  all  electronic 
submissions  must  be  accompanied  by  a 
printed  sheet  listing  the  name,  company 
or  organization  name,  address,  and 
telephone  number  of  an  individual  who 
can  replace  the  disk  should  it  be 
damaged  in  transit.  Comments  under  10 
pages  in  length  can  be  ^ed  to  the 
Telecommunications  Contracts  and 
Audit  Unit,  Attention:  GALEA  FR 
Representative,  fax  number  (703)  814- 
4730. 

(Authority.  47  U.S.C.  1001-1010;  28  CFR 
0.85(o)) 

Dated:  November  12.  1996. 
LouiaFreech, 

Director,  Federal  Bureau  of  Investigation, 
Department  of  Justice. 
[FR  Doc.  9&-29572  Filed  11-18-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR      ■ 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  908 
[CO-031-FOR] 

Colorado  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  ameQdment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
aimouncing  receipt  of  a  proposed 
amendment  to  the  Colorado  abandoned 
mine  land  reclamation  (AMLJt)  plan 
(hereinafter,  the  "Colorado  plan")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  and  additions  of  plan 
provisions  pertaining  to  reclamation 
objectives  and  priorities,  future 
reclamation  set-aside  programs, 
reclamation  of  interim  program  and 


bankrupt  siuety  bond  forfeiture  coal 
sites,  mine  subsidence  protection 
program,  ranking  and  selection  of 
projects,  coordination  of  reclamation 
work  among  other  programs,  acquisition 
of  lands  and  waters,  reclamation  on 
private  land,  exclusion  of  certain  sites 
from  abandoned  mine  land  funding, 
environmental  assessments,  project 
accomplishment  reports,  procurement 
and  purchasing,  contractor  eUgibility, 
and  organization  and  management.  The 
amendment  is  intended  to  revise  the 
Colorado  plan  to  meet  the  requirements 
of  the  Federal  regulations  and  to  be 
consistent  with  SMCRA,  and  to  improve 
operational  efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.s.t.,  December 
19, 1996.  IT  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  December  16, 1996.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m.,  m.s.t., 
December  4, 1996. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  listed  below. 
Copies  of  the  Colorado  plan,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  Usted  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposiad  amendment  by 
contacting  OSM's  Denver  Field 
Division. 

James  F.  Fulton,  Chief,  Denver  Field 
Division,  Western  Regional 
Coordinating  Center,  Office  of  Surface 
Mining  Reclamation  and 
Enforcement,  1999  Broadway,  Suite 
3300,  Denver,  Colorado  80202 

David  Bucknam,  Program 
Administrator,  Department  of  Natural 
Resources,  Division  of  Mined  Land 
Reclamation,  1313  Sherman  Street, 
Room  215,  Denver,  Colorado  80203 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  (303)  844- 
1424. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Colorado  Plan 

On  June  11, 1982,  the  Secretary  of  the 
Interior  approved  the  Colorado  plan. 
General  backgroimd  information  on  the 
Colorado  plan,  including  the  Secretary's 
findings  and  the  disposition  of 
comments,  can  be  found  in  the  June  11, 
1982,  Federal  Register  (June  11, 1982). 
Subsequent  actions  concerning' 
Colorado's  plan  and  plan  amendments 
can  be  fovmd  at  906.25. 


n.  Proposed  Amendment 

By  letter  dated  October  29, 1996, 
Colorado  submitted  a  proposed 
amendment  (administrative  record  No. 
CO-AML-24)  to  its  plan  pursuant  to 
SMCRA  (30  U.S.C.  1201  etseq.). 
Colorado  submitted  the  proposed 
amendment  at  its  ovra  initiative  and  in 
response  to  a  September  26, 1994  letter 
(administrative  record  No.  CO-AML- 
19)  that  OSM  sent  to  Colorado  in 
accordance  with  30  CFR  884.15(b).  The 
provisions  of  the  Colorado  Inactive 
Mine  Reclamation  Plan  that  Colorado 
proposes  to  revise  and  add  are:  section 
I,  A,  reclamation  objectives  and 
priorities,  section  I,  B(l),  maintaining 
the  inactive  mine  inventory,  section  I, 
B(3),  restoration  and  enhancement  of 
fish  and  wildlife  habitat,  section  I,  B(7), 
future  reclamation  set-aside  progran^, 
section  I,  B(8),  interim  mines  and 
insolvent  sureties,  and  section  I,  B(9), 
Colorado  Mine  Subsidence  Protection 
Program;  section  II,  ranking  and 
selection  of  projects,  introductory 
paragraph,  section  II,  B,  project 
selection  criteria,  and  section  II,  G, 
selection  of  project  alternatives;  section 
m,  coordination  of  reclamation  work 
among  Federal,  State,  regional  and  local 
programs,  introductory  paragraph,  and 
sections  III,  A  through  E,  coordination 
of  reclamation  programs  with  Federal 
and  State  agencies  and  regional  and 
local  governments;  section  IV, 
acquisition,  management,  and 
disposition  of  lands  and  waters;  section 
V,  reclamation  on  private  land, 
introductory  paragraph,  section  V,  B(2), 
project  eligibility  determination,  section 
V,  B(4),  fair  market  value  determination, 
section  V,  B(6)  environmental 
assessments,  section  V,  C  and  C(l), 
annual  reclamation  (construction)  grant 
application  and  consent  for  reclamation 
work,  and  section  V,  D,  project 
evaluation;  section  VI,  public 
participation  and  involvement  in  the 
Colorado  Inactive  Mine  Reclamation 
Program  (IMRP);  section  VII,  A(4),  the 
Colorado  Fiscal  Procedures  Manual, 
section  VII,  G,  procurement  and 
purchasing,  and  section  VII,  G(3), 
Applicant  Violator  System;  and  section 
Vm,  organization  and  management.  In 
addition,  Colorado  is  proposing 
numerous  minor  editorial  and 
recodification  changes. 

Specifically,  Colorado  proposes  to 
revise  section  I,  A(4),  by  deleting 
research  and  demonstration  projects  as 
a  reclamation  priority  and  recodifying 
sections  I,  A(5)  and  (6)  as  I,  A  (4)  and 
(5).  Colorado  proposes  to  revise  section 
I,  B(l),  to  provide  that  the  inactive  mine 
inventory  will  contain  coal  mine  site 
information  only.  Colorado  is  also 


proposing  to  revise  section  I,  B(3),  to 
require  IMRP  to  strive  to  eliminate 
detrimental  impacts  affecting  fish  and 
wildlifa  due  to  past  mining  practices. 

Colorado  is  proposing  to  add  new 
language  at  section  I,  B(7)  to  provide 
that 

The  Colorado  Inactive  Mine  Reclamation 
Program  will  establish  special  trust  accounts 
for  the  purposes  of  handling  futiire 
reclamation  problems.  Up  to  10  percent  of 
the  total  annua]  grant  received  by  Colorado 
may  be  set  aside  in  special  trust  accounts. 
Funds  will  be  set-aside  and  used  as 
authorized  by  Section  402(g)  of  PL  95-47 
including: 

(a)  1992  Funds.  These  funds  are  available 
after  August  3. 1992  to  address  either  coal  or 
non-coal  reclamation. 

(b)  1995  Funds.  These  funds  are  available 
after  September  30, 1995  for  coal  reclamation 
only. 

(c)  Acid  Mine  Drainage  Fund.  Monies  from 
this  fund  will  be  used  to  abate  and  treat 
waters  affected  by  coal  mining. 

Colorado  proposes  the  addition  of 
new  language  at  section  I,  B(8)  to 
provide  that 

Reclamation  projects  may  include  coal 
mine  sites  that  were  abandoned  and  left 
unreclaimed  or  inadequately  reclaimed  if 
mining  ceased  during  the  interim  program 
period  from  August  3, 1977  through 
December  15, 1980  or  the  surety  became 
insolvent  during  the  period  from  August  3, 
1977  through  November  5. 1990.  One  of  the 
following  findings  will  be  made: 

(a)  For  interim  program  coal  mine  sites  that 
any  funds  pursuant  to  a  bond  or  other 
financial  guarantee  or  frtsm  any  other  source 
that  would  be  available  for  reclamation  and 
abatement  are  not  sufficient  to  provide  for 
adequate  reclamation  or  abatement  at  the 
site. 

(b)  For  bankrupt  surety  bond  forfeiture  coal 
sites  that  the  surety  of  the  mining  operator 
became  insolvent' between  August  4. 1977 
and  November  5, 1990,  and  as  of  November 
5, 1990,  funds  immediately  available  frtun 
proceedings  relating  to  such  insolvency  or 
from  any  other  financial  guarantee  are  not 
sufficient  to  provide  for  adequate  abatement 
or  reclamation  of  this  site. 

(c)  For  both  interim  program  and  bankrupt 
surety  coal  sites  the  site  is  either  a  priority 

1  or  2  site  as  defined  by  30  U.S.C.  1233  with 
priority  being  given  to  those  sites  that  are  in 
the  vicinity  of  a  residential  area  or  that  have 
an  adverse  economic  impact  upon  a 
commimity. 

Colorado  also  proposes  to  add  new 
language  at  section  I,  B(9)  to  provide 
that 

In  Colorado  there  are  nearly  50,000  acres 
of  land  undemiined  by  past  coal  mining 
activities  in  the  rapidly  developing  front 
range  urban  corridor.  This  undermined  land 
includes  more  than  4,450  structures  in  the 
BoulderAVeld  Coal  Field  and  over  3,000 
structures  in  the  Colorado  Springs  Coal  Field. 
Conventional  insurance  coverage  designed 
specifically  to  address  the  peril  of  mine 
subsidence'are  not  solid  in  C61orado.  The 
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purpose  of  this  program  is  to  provide  mine 
subsidence  protection  snd  to  make  it  readily 
available  to  homeowners  who  desire  to 
purchase  it.  In  1985.  Congress  passed 
enabling  legislation  for  mine  subsidence 
insurance  programs  by  amending  Section 
401(c)  of  PL  95-67,  the  Sur&ce  Mining 
Control  and  Reclamation  Act  of  1977.  This 
legislation  authorized  the  development  of 
self-sustaining,  state  administered  programs 
to  insure  private  property  against  damages 
associated  with  inactive  coal  mine 
subsidence.  The  State  of  Colorado 
established  the  Mine  Subsidence  Protection 
Program  in  August  of  1988.  The  Program  is 
open  to  homes  built  prior  to  February  22, 
1989. 

Colorado  proposes  to  add  a  new 
introductory  paragraph  at  section  II  to 
provide  that 

Eligible  sites  are  ranked  according  to  the 
priorities  discussed  in  the  previous  sections. 
Safety  hazards  and  environmental 
degradation  on  pre-law  coal  sites  receive  the 
highest  priority.  To  determine  the 
reclamation  projects  for  each  grant,  several 
criteria  are  taken  into  consideration.  A 
stiitable  reclamation  plan  for  each  project  is 
selected  after  carefully  evaluating  the 
alternatives. 

Colorado  proposes  to  revise  its  project 
selection  criteria  at  section  II,  B(2)  by 
deleting  as  a  criteria  the  "fulfillment  of 
research  and  demonstration  goals,"  and 
at  section  II,  B(7)  by  deleting  a 
worksheet  at  Table  I  titled  "Site  Ranking 
Criteria,"  and  an  entire  section  titled 
"Evaluation  of  Project  Feasibility 
Studies  by  the  Inactive  Mine 
Reclamation  Advisory  Council." 
Colorado  also  proposes  to  revise  section 
n,  C,  selection  of  project  alternatives,  by 
deleting  the  definitions  of  the  feasibility 
factors  used  to  determine  the  amount  of 
reclamation  to  be  done  at  a  site. 

Colorado  proposes  to  add  an 
introductory  paragraph  at  section  III  to 
provide  that 

It  is  the  intent  of  the  Colorado  Inactive 
Mine  Reclamation  Program  to  coordinate 
closely  with  other  government  agencies  and 
organizations.  Communication  is  maintained 
with  several  agencies. 

Colorado  is  proposing  revisions  at 
sections  III,  A  through  E,  to  provide  an 
updated  overview  of  the  coordination 
efforts  of  the  Division  of  Minerals  and 
Geology  and  the  IMRP  staff  with  the 
Colorado  Rural  Abandoned  Mine 
Program,  Indian  Tribes,  U.S.  Geologic 
Survey,  Bureau  of  Land  Management, 
OSM.  U.S.  Forest  Service,  U.S.  Fish  and 
WildUfe  Service,  Colorado  Geologic 
Survey,  Colorado  Department  of  Health 
and  Environment,  Colorado  Historical 
Society,  Regional  Council  of 
Governments,  and  city  and  county 
governments. 

Colorado  proposes  to  revise  section  FV 
by  adding  new  language  to  provide  that 


*   *  *  the  Inactive  Mine  program  may 
acquire  by  donation  or  purchase  from  a 
willing  seller,  any  land  or  water  which  is 
adversely  aiTected  by  past  mining  practices  if 
the  [Mined  Land  Reclamation]  Board  and  the 
Secretary  of  the  Interior  approve  the 
acquisition  in  advance  and  the  acquisition  of 
such  land  is  necessary  to  succeaeful 
reclamation,  and  if  the  requirements  of 
Section  407(c)  of  SMCRA  are  met. 

Colorado  proposes  revisions  to  the 
introductory  paragraph  at  section  V  to 
provide  that  reclamation  on  private  land 
includes  both  coal  and  noncoal  projects. 
Colorado  is  proposing  to  revise  section 
V,  8(2)  to  provide  that  the 
determination  of  eligibility  of  a 
proposed  reclamation  project  will  be 
made  by  the  IMRP  Administrator  rather 
than  the  State's  attorney  general's  office. 

Colorado  is  proposing  the  addition  of 
new  language  at  section  V,  8(2)  to 
provide  that 

No  funds  will  be  used  for  the  reclamation 
of  sites  and  areas  designated  for  remedial 
action  pursuant  to  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978  (42  U.S.C. 
7901  et  seq.]  or  that  have  been  listed  for 
remedial  action  pursuant  to  the 
Comprehensive  Environmental  Response 
Compensation  and  Liability  Act  of  1980  (42 
U.S.C.  9601  et  seq.). 

Colorado  proposes  to  revise  section  V, 
8(4)  to  provide  that  the  determination  of 
the  fair  market  value  of  land  as 
adversely  affected  by  past  mining  will 
be  made  before  and  after  reclamation 
work,  and  that  the  finding  will  be  based 
on  an  appraisal  or  letter  of  opinion  from 
the  IMRP  realty  specialist  rather  than  an 
independent  appraiser. 

Colorado  is  proposing  to  revise 
section  V,  8(6)  by  adding  new  language 
to  provide  that 

Categorical  Exclusions  will  be  applied  for 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on  the 
human  environment  and  for  which  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  is  required. 
For  purposes  of  AML  construction  activities, 
the  following  projects  can  be  excluded:  AML 
reclamation  projects  involving  no  more  than 
100  acres;  no  hazardous  wastes:  no 
explosives,  no  hazardous  or  explosive  gases; 
no  dangerous  impoundments,  no  mine  fires 
and  refuse  fires;  no  undisturbed,  non- 
commercial borrow  or  disposal  sites;  no 
dangerous  slides  where  abatement  has  the 
potential  for  damaging  inhabited  property;  no 
subsidence  involving  the  placement  of 
material  into  underground  mine  voids 
through  drilled  holes  to  address  more  than 
one  structure;  and  no  unresolved  issues  with 
agencies,  persons,  or  groups  or  adverse 
effects  requiring  specialized  mitigation. 

Colorado  is  proposing  to  delete 
sections  V.  C  and  C(l).  which  concern 
aimual  reclamation  (construction)  grant 
applications  and  consent  for 
reclamation  work.  Colorado  proposes  to 


revise  section  V,  D  to  provide  that  upon 
completion  of  a  reclamation  project,  the 
IMRP  staff  will  report  project 
accomplishments  to  OSM. 

Colorado  is  proposing  to  revise  the 
introductory  paragraph  at  section  VI  to 
provide  that  tne  policy  of  public 
involvement  for  approval  of  the  grant 
application  is  detailed  in  Table  VI-2, 
"Project  Selection,  Grant  and  NEPA 
Approval,"  rather  than  Figure  Vl-1, 
"PubUc  Involvement  in  the  Inactive 
Mine  Reclamation  Program  (IMRP)," 
which  is  proposed  to  be  deleted. 
Colorado  is  also  proposing  to  delete  the 
"Formal  Project  Notification — A-95 
Process"  provisions,  and  Figure  VI-2, 
"Colorado  State  Clearinghouse  A-95 
Procediu-es."  The  A-95  process  was  an 
attempt  to  coordinate  planning  and 
development  activities  within  and 
among  Federal,  State,  regional  and  local 
levels  of  government. 

Colorado  is  proposing  to  revise 
section  VII,  A(4)  by  adding  new 
language  to  provide  that 

*   *   *  The  Colorado  Inactive  Mine 
Reclamation  Program  follows  the  procedures 
set  forth  in  the  [Colorado  Fiscal  Procedures) 
manual.  This  manual  is  a  procedures  manual, 
it  does  not  establish  accounting  principles  or 
fiscal  policy.  Accounting  principles  or  fiscal 
policy  are  covered  in  the  State's  "Fiscal 
Rules"  issued  as  a  separate  manual.  The 
overall  objectives  of  the  Fiscal  Rules  and  the 
Financial  Reporting  System  are  to  maintain 
an  accuirate  record  of  all  financial 
transactions  involving  state  agencies. 

Colorado  is  proposing  numerous 
revisions  to  its  procurement  and 
purchasing  provisions  at  section  VII,  C, 
including  section  Q2),  which  provides 
prociuement  methods  and  detailed 
tables  for  small  purchases,  sole  source 
procurement,  documented  informal 
telephone  bids  for  purchases  between 
$1,000  and  $10,000,  competitive  sealed 
bids,  and  requests  for  proposals. 
Colorado  is  also  proposing  the  addition 
of  new  language  at  section  VII,  C(3), 
Applicant  Violator  System,  to  provide 
that 

Every  spccessfiil  bidder  (or  owner  or 
controller  of  a  bidder)  for  an  AML  contract 
will  be  eligible  to  receive  a  permit  or 
conditional  permit  to  conduct  surface  coal 
mining  operations  based  on  available 
information  concerning  federal  and  state 
failure-to-abate  cessation  orders,  unabated 
federal  and  state  imminent  harm  cessation 
orders,  delinquent  civil  penalties,  bond 
forfeitures,  delinquent  abandoned  mine  land 
reclamation  fees  and  unabated  violations  of 
federal  and  state  laws,  rules  and  regulations 
pertaining  to  air  or  water  environmental 
protection  incurred  with  connection  of  any 
mining  operation.  Bidder  eligibility  will  be 
confirmed  by  checking  OSM's  automated 
Applicant  Violator  System  for  each  contract 
to  be  awarded. 
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Finally.  Colorado  is  proposing  to 
update  section  Vm  to  reflect  the  current 
organizational  structure  of  the 
Department  of  Natural  Resources,  which 
contains  the  Division  of  Minerals  and 
Geology,  the  designated  agency 
managing  the  IMRP.  as  well  as  eight 
other  divisions.  These  other  divisions 
contribute  directly  or  indirectly  to  the 
overall  inactive  mine  reclamation  effort. 
Included  in  this  section  are  Table  VI-9, 
"Department  of  Natural  Resources 
Organizational  Chart"  and  Table  VI-10, 
"Division  of  Minerals  and  Geology 
Organizational  Chart." 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15  (a),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable  plan 
approval  criteria  of  30  CFR  884.14.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Colorado  plan. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  DATES  or  at  locations 
other  than  the  Denver  Field  Division 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

.  2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.s.t.,  December  4, 1996.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 


testify  and  persons  present  in  the 
audience  who  Mrish  to  testify  have  been 
heard. 

5.  PuWjc  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  Usted  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

rv.  Procedural  Petenninations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  Tribe  or  State  AMLR 
plans  and  revisions  thereof  since  each 
such  plan  is  drafted  and  promulgated  by 
a  specific  Tribe  or  State,  not  by  OSM. 
Decisions  on  proposed  Tribe  or  State 
AMLR  plans  and  revisions  thereof 
submitted  by  a  Tribe  or  State  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  Parts  884  and  888. 


5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.].  The  Tribe  or  Stote 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  efi^ect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 
existing  requirements  estabUshed  by 
SMCRA  or  previously  promulgated  by 
OSM  will  be  implemented  by  the  Tribe 
or  State.  In  making  the  determination  as 
to  whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assiunptions  in  the  analyses  for  the 
corresponding  Federal  regtilations. 

6.  Unfunded  Mandates  Reform  Act 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  private 
sector. 

List  erf  Subjects  in  30  CFR  Part  006 

Abandoned  mine  reclamation 
programs.  Intergovernmental  relations. 
Siuface  mining,  Undergroiuid  mining. 

Dated:  November  8, 1996. 

Richard  J.  Seibel. 

Regional  Director,  Western  Regional 
Coordinating  Center. 

[FR  Doc.  9&-29501  Filed  11-18-96;  8:45  am] 
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3.  National  Environmental  Policy  Act         Restoration  Advisory  Boards  (RABs) 


No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  Tribe  or  State 
ALMR  plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Pohcy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.48(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  tmder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


AGENCY:  Department  of  Defense,  Office 
of  the  Assistant  Deputy  Under  Secretary 
of  Defense  (Environmental  Cleanup), 
DOD. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  On  Tuesday,  August  6, 1996, 
the  Department  of  Defense  published  a 
proposed  rule  (61  FR  40764-40772) 
regarding  Restoration  Advisory  Boards 
(RABs).  Public  comments  on  the 
proposed  rule  were  required  by 
November  4,  1996.  The  comment  period 
on  the  proposed  rule  is  being  extended 
imtil  January  20, 1997,  in  order  to  allow 
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the  public  additional  opportunity  to 
comment. 

DATES:  Comments  on  the  proposed  rule 
must  now  be  submitted  on  or  before 
January  20.  1997. 

ADDRESSES:  Comments  on  the  RAB 
proposed  rule  should  be  sent  to  the 
following  address:  Office  of  the 
Assistant  Deputy  Under  Secretary  of 
Defense  (Environmental  Cleanup).  3400 
Defense  Pentagon,  Washington,  DC 
20301-3400.  The  public  should  send 
comments  in  writing,  and  whenever 
possible^a  3.5  inch  computer  disk 
containing  comments  in  a  common 
word  processing  format  such  as 
WordPerfect  version  6.1.  Comments 
may  also  be  forwarded  electronically  to: 
readmw^cq.osd.mil.  This  will 
facilitate  DOD's  response  to  comments 
and  reduce  the  associated  costs. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Ms.  Marcia  Read.  Office  of  the  Assistant 
Deputy  Under  Secretary  of  Defense 
(Environmental  Cleanup),  (703)  697- 
9793. 

SUPPLEMENTARY  INFORMATION:  A  Ust  of  * 
individuals  providing  comments  on  the 
RAB  proposed  rule  can  be  viewed  at  the 
following  Universal  Resource  Locator: 
http://www.dtic.mil/envirodod/ 
rah fedr.html. 

Dated:  November  13.  1996. 
PatricU  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  96-29569  Filed  11-1&-96:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  155  and  159 

46  CFR  Parts  2,  3,  4,  6. 7, 10. 12. 15. 
16.  24.  25,  26. 28,  30,  31.  32.  34.  35.  39. 
50.  56.  58,  61,  63,  68,  69,  70. 71,  72, 76, 
77,  78.  80.  90,  91,  92,  93,  95,  96,  97, 105, 
108, 109, 147A,  148, 150, 151, 153, 154, 
159, 160,  164, 166,  167,  168, 170. 172, 
188. 189. 193. 195. 196.  and  197 

(CGD  95-028] 

raN2115-AF10 

Harmonization  With  International 
Safety  Standards 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  As  part  of  its  ongoing 
response  to  the  President's  Regulatory 
Reinvention  Initiative,  the  Coast  Guard 
proposes  to  amend  its  regulations  for 
both  inspected  and  uninspected  vessels 


by  removing  obsolete,  unnecessary  and 
excessive  provisions  and  to  harmonize 
regulations  with  international  safety 
standards.  The  Coast  Guard  expects 
these  amendments  will  reduce  the 
regulatory  burden  to  industry  by 
removing  differences  between 
requirements  that  apply  to  U.S.  vessels 
in  international  trade  and  those  that 
apply  to  similar  vessels  in  international 
trade  that  fly  the  flag  of  responsible 
foreign  nations. 

DATES:  Comments  must  be  received  on 
or  before  January  21.  1996. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  95-028). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

A  copy  of  the  material  listed  in 
"Incorporation  by  Reference"  of  this 
preamble  is  available  for  inspection  at 
room  1300,  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT:  ENS 
Maggie  McGowan,  Project  Manager, 
LCDR  R.  K.  Butturini,  Project  Engineer, 
Office  of  Design  and  Engineering 
Standards  (G-MSE).  U.S.  Coast  Guard. 
2100  Second  Street  SW..  Washington. 
DC  20593-0001.  telephone  (202)  267- 
2206. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  95-028)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  conunents  and  attachments  in  an 
unbound  format,  no  larger  than  8  by  11 
inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 


period.  It  may  change  this  proposal  in 
view  of  the  conunents. 

A  public  meeting  was  held  on  April 
20. 1995  (60  FR  16423)  to  discuss  the 
Coast  Guard's  overall  regulations  and 
the  regulatory  process.  The  relevant 
comments  received  at  the  hearing  or  in 
response  to  the  hearing  notice  have  been 
considered  for  the  changes  included  in 
this  document.  The  Coast  Guard  held 
another  public  meeting  on  February  9, 
1996  (60  FR  65988)  to  further  discuss 
Coast  Guard  regulations  and  the  changes 
discussed  in  a  notice  of  proposed 
rulemaking  (NPRM)  of  December  20. 
1995  (60  FR  65988).  As  that  NRPM  also 
related  to  removal  or  revision  of 
obsolete,  imnecessary  or  excessive 
regulations  and  harmonization  with 
international  safety  standards,  relevant 
comments  received  at  that  hearing  were 
considered  in  drafting  the  changes 
proposed  in  this  document.  Another 
public  meeting  to  discuss  the  proposed 
changes  in  this  rulemaking  is  not 
planned  at  this  time. 

Background  and  Purpose 

This  proposal  has  been  sparked  by 
several  calls  for  regulatory  review  and 
reform.  For  example,  on  March  4, 1995, 
the  President  issued  a  memorandum 
calling  on  executive  agencies  to  review 
regulations  with  the  goals  of:  (1)  Cutting 
olMolete  regulations:  (2)  focusing  on 
results  instead  of  process  and 
punishment:  (3)  convening  meetings 
with  the  regulated  commimity:  and  (4) 
expanding  efforts  to  promote  consensual 
rulemaking.  The  President's 
memorandum  coincided  with  U.S. 
maritime  industry  requests  for  greater 
alignment  of  Coast  Guard  regulations 
with  internationally  accepted  standards 
to  reduce  cost  disadvantages  and 
thereby  improve  the  competitiveness  of 
the  U.S.  industry. 

The  ongoing  National  Performance 
Review  effort,  which  stresses  reducing 
red  tape  and  maximizing  results, 
provides  an  impetus  for  the 
harmonization  of  regulations  with 
appropriate,  successful  international 
safety  standards.  Additionally,  the  Coast 
Guard  recognizes  the  need  to  eliminate 
outdated  regulations  and  to  increase 
available  compliance  options  for  the 
regulated  community.  In  the  May  31, 
1995  Federal  Register  (60  FR  28376). 
the  Coast  Guard  reiterated  its  intention 
to  harmonize  Coast  Guard  regulations 
with  international  safety  standards. 

To  accomplish  these  goals  and 
respond  to  calls  for  regulatory  reform, 
the  Coast  Guard  expanded  its  ongoing 
Coast  Guard  Regulatory  Reform  (CGRR) 
initiative.  Under  CGRR,  the  Coast  Guard 
is  examining  ways  to  remove 
disincentives  for  ship  owners  to  fly  the 
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American  flag,  while  also  ensuring  the 
marine  environment  is  protected.  The 
Coast  Guard  is  doing  this  principally  by 
making  existing  regulations  more 
eCBcient  and.  wherever  possible, 
aligning  U.S.  marine  safety  regulations 
with  internationally  accepted  standards. 

As  part  of  the  Coast  Guard  Regulatory 
Reform  initiative,  the  Coast  Guard  has 
initiated  three  regulatory  projects  to 
remove  imnecessary  and  excessive 
provisions  from  Coast  Guard 
reg;ulation8.  The  first  of  these  projects, 
"Inspected  and  Uninspected 
Commercial  Vessels;  Removal  of 
Obsolete  and  Uimecessary  Regulations." 
had  a  final  rule  published  in  the 
September  18, 1995  Federal  Register  (60 
FR  48044).  That  rulemaking  focused  on 
regulations  for  which  no  adverse  public 
comment  was  expected,  such  as 
requirements  for  nuclear  vessels,  ocean 
incinerator  ships  and  ocean  thermal 
energy  conversion  plantships.  The 
second  project,  "Adoption  of  Industry 
Standards."  had  a  final  rule  published 
in  the  May  23, 1996  Federal  Register 
(61  FR  25984).  That  rule  made  more 
substantial  changes,  removing  or 
amending  lumecessary  provisions  and 
adopting  appropriate  industry  standards 
and  practices  in  place  of  Coast  Guard 
specific  requirements. 

This  rulemaking,  the  third  project, 
continues  the  Coast  Guard's  effort  to 
reform  its  regidations.  These  proposed 
changes,  if  adopted,  will  remove 
superiDuous  and  outdated  requirements 
and  align  the  regulations  more  closely 
with  international  standards. 

Discnasion  of  Proposed  Rules 

A  number  of  comprehensive 
regulatory  projects  have  already  aligned 
many  Coast  Guard  regulations  with 
international  standards.  In  addition  to 
the  two  final  rules  already  issued  in  this 
series,  other  projects  have  resulted  in 
rules  that  align  both  U.S.  lifesaving 
equipment  regulations  (61  FR  25272) 
and  electrical  engineering  regulations 
(61  FR  28260)  with  international 
standards. 

Both  inspected  and  uninspected 
commercial  vessels  will  be  afibcted  by 
this  project.  No  phase-in  period  is 
considoed  necessary  as  this  rule  is  not 
imposing  new  requirements. 

The  following  discussion  identifies 
the  sections  afiected  by  this  proposed 
rule  and  explains  the  reasons  they  are 
being  revised.  The  discussion  is  divided 
by  category.  All  references  are  to  the 
1995  edition  of  Titles  33  and  46  of  the 
Code  of  Federal  Regulations. 


Amendments  Which  Incorporate 
Standards  by  Reference 

The  Coast  Guard  has  systematically 
incorporated  industry  consensus 
standards  in  place  of  detailed 
regulations  for  over  20  years.  This 
approach  allows  industry  greater 
participation  in  the  regulatory  process, 
standardizes  many  safety  processes, 
saves  plan  review  time  for  industry  and 
govenmient,  and  makes  the  regulations 
more  concise.  Industry  standards,  such 
as  those  developed  by  the  National  Fire 
Protection  Association  (NFPA)  or  the 
American  Society  of  Mechanical 
Engineers  (ASME),  are  developed  by 
technical  conunittees  composed  of 
representatives  from  a  cross  section  of 
interest  groups  affected  by  the  standard. 
The  Coast  Guard  monitors  the 
incorporation  of  safety  and  regulatory 
concerns  in  the  standards  through  Coast 
Guard  representation  on  the  technical 
committees  which  develop  the  industry 
standards. 

Increasingly,  the  Coast  Guard  is  also 
incorporating  Intematicmal  Maritime 
Organization  (IMO)  resolutions  by 
referencing  them  in  Coast  Guard 
regulations  and  referring  to  applicable 
International  Convention  for  the  Safety 
of  Life  at  Sea  (SOLAS)  regulations  in  the 
Coast  Guard's  own  regulations.  The 
IMO,  of  which  the  U.S.  is  a  member,  is 
a  specialized  agency  of  the  United 
Nations.  First  formed  in  1948,  the  IMO 
is  dedicated  to  the  promotion  of  marine 
safety  and  environmental  protection 
throughout  the  world  and  has  been  the 
body  responsible  for  the  achievement  of 
a  number  of  conventions  and  other 
agreements  to  help  achieve  its  goals. 
Two  of  the  primary  conventions  or 
treaties  which  have  resulted  from  the 
IMO's  efforts  are  the  SOLAS  Convention 
and  the  Convention  for  the  Prevention 
of  Pollution  fit>m  Ships  (MARPOL).  The 
U.S.  is  signatory  to  and  has  ratified  both 
of  these  Conventions.  This  means  that 
these  Conventions  are  U.S.  law  and.  to 
the  extent  required  by  the  conventions, 
U.S.-flagged  vessels  must  comply  with 
the  provisions  of  these  and  all  other 
conventions  similarly  ratified. 

The  term  U.S.  flag,  or  U.S.  flagged, 
when  applied  to  vessels,  refers  to  those 
vessels  which  are  registered  in  the  U.S. 
These  vessels  are  subject  to  U.S.  laws, 
including  applicable  Coast  Guard 
promiUgated  regulations.  As  discussed 
above,  since  the  U.S.  is  bound  by 
SOLAS  and  MARPOL.  vessels  which  are 
registered  in  the  U.S.  must  comply  with 
the  SOLAS  and  MARPOL  Conventions, 
when  applicable.  SOLAS  is  applicable 
to  all  vessels  diuing  an  international 
voyage.  To  demonstrate  compliance 
with  SOLAS,  vessels  must  obtain  a 


SOLAS  certificate.  Inspected  vessels 
which  are  registered  in  the  U.S.  must 
also  obtain  a  Certificate  of  Inspection,  to 
demonstrate  compliance  with  U.S.  laws 
and  Coast  Guard  regulations. 

The  purpose  of  both  Coast  Guard  and 
SOLAS  regulations  is  to  ensure  safety. 
After  comparing  the  current  Coast 
Guard  requirements  to  current  SOLAS 
requirements,  the  Coast  Guard 
determined  that  in  many  respects 
SOLAS  regidations  and  Coast  Guard 
regulations  provide  an  equivalent  level 
of  safety.  SOLAS,  however,  uses  a 
different  approach  in  writing 
regulations,  including  the  use  of 
different  units  of  measure  and  different 
testing  procedures.  Meeting  two 
different  standards,  though  similar, 
could  be  burdensome  to  U.S.  flag 
SOLAS  certificated  vessels.  Therefore, 
the  Coast  Guard  is  proposing  to 
incorporate  IMO  Resolutions  and 
industry  standards  by  reference  into 
Coast  Guard  regulations  in  place  of  the 
current  Coast  Guard  requirements  and 
to  refer  to  SOLAS  requirements  where 
possible  in  the  regulations  without 
degrading  safety.  This  approach  will 
relieve  U.S.  flagged  vessels  of  the 
burden  of  meeting  two  different 
standards  while  still  ensiuing  safety. 
This  will  not  create  any  new  burdens  on 
industry  because  references  to  SOLAS 
or  international  standards  have  been 
limited  to  those  areas  in  which  the 
requirements  of  SOLAS  or  the 
applicable  standard  are  equivalent  or 
less  restrictive  than  current  Coast  Guard 
regulations  or  in  which  the  Coast  Guard 
regulations  ordy  apply  to  vessels 
undertaking  an  international  voyage, 
and  therefore  SOLAS  is  applicable.  For 
other  cases,  compliance  with  only 
SOLAS  requirements  has  been  offered 
as  one  option  to  achieve  compliance. 

33  CFR  155.140  and  155.235. 

Current  Coast  Guard  regulations 
incorporate  IMO  Resolution  A.535(13). 
Recommendations  on  Emergency 
Towing  Requirements  for  Tankers, 
November  17, 1983.  by  reference.  On 
May  20. 1994,  IMO  adopted  revised 
guidance  on  this  issue.  IMO  Resolution 
MSC.35(63),  Adoption  of  Guidelines  for 
Emergency  Towing  Arrangements  on 
Tankers.  The  Coast  Guard  proposes  to 
amend  33  CFR  155.140  by  incorporating 
MSC.35(63)  in  place  of  its  predecessor 
Resolution  A.535(13).  and  §  155.235  by 
changing  the  IMO  standard  referenced 
to  the  current  IMO  Resolution 
MSC.35(63). 

Additionally,  as  a  signatory 
government  to  SOLAS  1974,  the  Coast 
Giuird  is  revising  §  155.235  to  reflect  the 
amendments  of  SOLAS  1974.  as 
amended  1994,  chapter  V,  regidation 
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15-1.  These  changes  will  huther  reduce 
the  risk  of  pollution.  Section  155.235 
only  applies  to  oil  tankers  as  defined  in 
part  33  CFR  155.200. 

These  sections  were  also  under 
revision  in  CCD  90-068  for  which  an 
interim  final  rule  was  published  on 
December  22.  1993  (58  FR  67988).  Due 
to  the  development  of  IMO  Resolution 
MSC.35(63),  and  the  scope  of  this 
NfPRM.  it  was  determined  that  these 
sections  would  be  addressed  in  this 
rulemaking  and  not  in  CX^D  90-068. 

46  CFR  Subpart  32.53 

The  Coast  Guard  has  determined  that 
applicable  SOLAS  provisions  regarding 
inert  gas  systems  are  equivalent  to 
current  Coast  Guard  regulations  in  terms 
of  safety  and  operating  requirements. 
Therefore,  the  Coast  Guard  proposes  to 
incorporate  SOLAS  Chapter  11-2 
Regulation  62.  containing  the  SOLAS 
requirements  for  inert  gas  systems,  by 
reference  in  Subpart  32.53  and  remove 
the  current  sections  of  Subpart  32.53 
which  duplicate  SOLAS  requirements. 

Subparts  34.30.  76.25.  95.30  and 
193.30  and  §§  34.01-15.  35.01-3.  35.10- 
3.  76.01-2.  78.45-1.  95.01-2.  97.36-1. 
108.430.  109.105.  109.563.  193.01-3. 
193.30-1 

The  current  Coast  Guard  regulations 
concerning  automatic  sprinkler  systems 
describe  the  manner  of  installation  of 
sprinkler  systems  if  a  system  is  required 
or  installed.  The  current  regulations  do 
not  include  the  advancements  in 
sprinkler  system  technology  and 
efficiency  that  have  occurred  during  the 
past  several  decades.  The  current 
sprinkler  regulations  do  not  include 
new  technologies  such  as  quick 
response  sprinkler  heads,  hydraulic 
calculation  techniques  for  water  flow, 
and  provisions  for  nonmetallic  piping. 
National  Fire  Protection  Association 
Standard,  NFPA  13.  Standard  for  the 
Installation  of  Sprinkler  Systems,  is  an 
established  standard  recently  revised  to 
include  marine  applications.  NFPA  13 
includes  these  new  technologies  as  well 
as  alternative  system  layouts  and 
multiple  occupancy  classifications.  The 
flexibility  enhances  vessel  safety  by 
providing  the  ability  to  design  a 
sprinkler  system  that  can  meet  any 
particular  fire  challenge  that  might  be 
found  on  board  a  vessel.  Therefore,  the 
proposed  rules,  if  adopted,  would 
incorporate  the  National  Fire  Protection 
Association  standard,  NFPA  13-1996, 
into  the  regulations.  The  adoption  of 
NFPA  13-1996  will  not  place  a  burden 
upon  industry,  as  the  utilization  of 
NFPA  13-1996  for  sprinkler  installation 
is  already  an  industry  standard  for 
sprinkler  Installations.  NFPA  13-1996  is 
also  an  Integral  part  of  Coast  Guard 


enforcement  policy  for  automatic 
sprinkler  system  design,  installation  and 
maintenance. 

Additionally,  the  proposed  rules 
would  incorporate  .American  Society  for 
Testing  and  Materials  (ASTM)  standard 
F  1626-1995,  Standard  Practice  for 
Pref>aring  Shipboard  Fire  Control  Plans. 
intQ  the  regulations  for  all  types  of 
vessels.  Coast  Guard  regulations 
currently  require  all  vessels  to  have 
shipboard  fire  control  plans,  but  no 
uniform  requirements  for  the  plan  exist. 
The  proposed  rule  would  standardize 
the  acceptable  symbols  to  be  used  for  all 
shipboard  fire  control  plans. 

Sfictions  56.01-2  and  Table  56.60-2(a) 

The  American  Society  of  Mechanical 
Engineers  (ASME)  develops  standards 
for  mechanical  engineering 
applications,  including  the  ASME  Code 
which  is  a  standard  for  construction 
specifications.  In  accordance  with  46 
CFR  56.60-l(a)(2)  of  Coast  Guard 
regulations,  materials  used  as  piping 
system  components  must  be  selected 
from  the  material  specifications  of  the 
ASME  Code  or  &t>m  46  CFR  Table 
56.60-2(a).  Table  56.60-2(a)  "Adopted 
Specifications  Not  Listed  In  the  ASME 
Code."  is  a  listing  of  adopted  bar  stock 
and  nonferrous  forging  and  casting 
specifications  not  listed  in  the  ASME 
Code,  but  which  are  still  acceptable.  It 
includes  two  footnotes,  7  and  9,  which 
are  proposed  for  revision.  Footnotes  7 
and  9  specify  that  a  mercurous  nitrate 
test  must  be  performed  for  certain 
materials  In  accordance  with  ASTM  B 
154-92.  Test  Method  for  Merciut>us 
Nitrate  Test  for  Cop{>er  and  Copper 
Alloy.  The  Coast  Guard  and  ASTM 
jointly  developed  ASTM  B  858M-95. 
Test  Method  for  Determination  of 
Susceptibility  to  Stress  Corrosion 
Cracking  in  Copper  Alloys  Using  an 
Ammonia  Vapor  Test,  to  replace  ASTM 
B  154-92  because  of  the  extremely  toxic 
properties  of  mercury.  Therefore, 
footnotes  7  and  9  in  Table  56.60-2(a) 
and  §  56.01-2.  Incorporation  by 
reference,  are  proposed  for  revision  to 
refer  to  ASTM  B  858M-95  instead  of 
ASTM  B  154-92.  This  change  would 
merely  substitute  a  test  which  uses 
ammonia  in  place  of  a  test  which  uses 
mercury,  due  to  the  toxic  properties  ^f 
mercury. 

Sections  56.50-50(c)(2)  and  56.50- 
50(c)l3) 

All  U.S.  flag  passenger  vessels  on 
international  voyages  must  be  SOLAS 
certificated.  As  a  result,  the  Coast  Guard 
regulations  which  duplicate  SOLAS 
requirements  for  vessels  on 
international  voyages  are  proposed  for 
removal  as  unnecessary.  The  Coast 


Guard  is  proposing  to  substitute  a 
reference  to  SOLAS  requirements  with 
regard  to  bilge  systems  for  passenger 
vessels  on  an  international  voyage  in 
place  of  the  current  repetition  of  the 
SOLAS  requirements. 

Section  63.25-9 

Incinerators  are  not  required  on  board 
U.  S.  flag  ships.  However,  when 
incinerators  are  utilized  aboard  ships, 
MARPOL  dictates  that  the  incinerators 
which  are  installed  must  be  in 
compliance  with  IMO  Marine 
Environment  Protection  Committee 
(MEPC)  Resolution  59(33).  The  current 
Coast  Guard  regulations  state  that 
incinerators  which  produce  hot  water  or 
generate  steam  must  meet  the 
requirements  of  46  CFR  Part  52-Power 
Boilers  or  Part  53-Heatlng  Boilers,  as 
appUcable.  The  proposed  revision  to 
this  section  would  incorporate  the  IMO 
MEPC  Resolution  59(33).  Revised 
Guidelines  for  the  Implementation  of 
Annex  V  of  MARPOL  73/78,  adopted  on 
October  30, 1992,  in  place  of  current 
Coast  Guard  regulations.  This 
Resolution,  which  addresses 
incinerators,  was  developed  with 
extensive  active  participation  by  the 
U.S.  Coast  Guard,  through  its 
representation  of  the  U.S.  at  the  IMO. 
Under  the  proposed  rule,  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  ASTM  F-1 323-90 
(when  combined  with  Annexes  Al 
through  A3  of  MEPC  Resolution  59(33)) 
and  the  International  Standards 
Organization  (ISO)  standard  13617 
would  also  be  accepted  as  equivalent 
standards  to  MEPC  Resolution  59(33). 
The  ISO  standard  13617  (1995), 
"Shipbuilding-Shipboard  Incinerator- 
Requirements,"  is  equivalent  to  MEPC 
Resolution  59(33).  Also,  ASTM  F-1323- 
90,  when  combined  with  Annexes  Al 
through  A3  of  MEPC  Resolution  59(33), 
is  equivalent  to  MEPC  Resolution 
59(33). 

Sections  31.10-33.  72.30-5,  93.20, 
170.098,  172.010.  172.015,  172.020. 
172.030.  and  172.040 

In  response  to  the  growing  need  for 
broader  regulation  of  the  carriage  of  all 
cargoes  which  may  pose  a  hazard  to 
ships  or  personnel,  the  Maritime  Safety 
Committee  (MSC)  of  the  IMO  replaced 
the  original  Chapter  VI  of  SOLAS, 
which  contained  detailed  regulations  on 
the  carriage  of  grain  in  bulk,  v«th 
requirements  of  a  more  general  nature 
and  placed  the  detailed  provisions  on 
grain  in  a  mandatory  code.  SOLAS 
Chapter  VI  previously  titled  "Carriage  of 
Grain"  is  now  titled  "Carriage  of 
Cargoes."  At  the  59th  session  in  May 
1991 ,  MSC  adopted  amendments  to 


Federal  Register  /  Vol.  61,  No.  224  /  Tuesday,  November  19.  1996  /  Proposed  Rules  58807 


SOLAS  Chapter  VI  Part  C  Regulation  9 
(resolution  MSC.  23  [59])  to  make 
compliance  with  the  International  Code 
for  the  Safe  Carriage  of  Grain  in  Bulk 
(code)  mandatory.  The  code  includes 
required  stability,  loading  requirements, 
and  Documents  of  Authorization  for 
each  vessel  that  loads  grain  in  bulk.  The 
Coast  Guard  is  proposing  to  amend  the 
Coast  Guard's  stability  regulations  (46 
CFR  subchapter  S)  to  adopt  the 
requirements  of  the  Code.  These 
regulations  will  apply  to  all  vessels  that 
load  grain  in  bulk  in  U.S.  waters,  except 
those  engaged  solely  on  voyages  on 
rivers,  l^es.  bays,  and  sounds,  or  on 
voyages  between  Great  Lakes  ports  and 
specific  St.  Lawrence  River  ports  as 
referred  to  in  Article  5  of  the  Load  Line 
Convention.  These  voyages  are 
exempted  from  the  definition  of 
international  voyages  under  the  Load 
Line  Convention  and  SOLAS.  The  St. 
Lawrence  River  ports  exempted  include 
those  ports  as  far  east  as  a  straight  line 
drawn  from  Cap  de  Rosiers  to  West 
Point,  AnticosU  Island,  and  as  far  east 
as  a  line  drawn  along  the  63rd  meridian 
from  Anticosti  Isltmd  to  the  north  shore 
of  the  St.  Lawrence  River.  As  a 
contracting  government  to  SOLAS  1974, 
the  Coast  Guard  needs  to  revise  its 
regulations  to  reflect  the  revisions  to 
chapter  VI  of  SOLAS  1974  which  wrill 
enhance  the  safety  of  vessels  carrying 
grain  In  bulk.  Also,  these  regulations 
exempt  those  vessels  on  voyages 
specified  in  §  172.030.  These  exempted 
vessels  are  required  to  comply  with  the 
provisions  of  this  section. 

This  NPRM  proposes  to  adopt  the 
IMO's  "International  Code  for  the  Safe 
Carriage  of  Grain  In  Bulk"  using  an 
incorporation  by  reference  into  46  CFR 
172,  Subpart  B.  Currently,  Subpart  B  is 
reserved  for  Bulk  Grain.  In  order  to 
consolidate  the  requirements  pertaining 
to  bulk  grain  vessels  in  Subpart  B,  it  is 
necessary  to  remove  46  CFR  31.10-33, 
46  CFR  72.30-5,  46  CFR  93.20  and  46 
CFR  170.098  and  modify  the  text  of  46 
CFR  170.100. 

This  revision  will  not  advantage  or 
disadvantage  U.S.  registered  vessels 
because  they  currently  meet  the 
requirements  of  the  IMO  Code.  The 
principal  changes  in  the  grain 
regulations  are  dispensation  from 
trimming  the  ends  of  filled  cargo  holds 
in  specifically  suitable  ships  and  the  use 
of  wire  reinforcement  mesh.  In  1977,  the 
U.S.  acted  imilaterally  in  relaxing  the 
requirement  for  trimming  the  ends  of 
filled  cargo  compartments  on 
specifically  suitable  ships.  This 
dispensation  was  eventually  adopted  by 
IMO.  Similarly,  in  1979  the  U.S. 
submitted  an  information  paper  to  IMO 
describing  the  trial  use  of  welded,  wire 


reinforcement  as  equivalent  to  wood 
when  securing  slack  grain  surfaces  and 
stated  the  method  was  being  tried  on 
American  ships.  The  method  was 
successful  and  is  now  included  in  the 
new  Code. 

Adoption  of  the  Code  represents  two 
other  substantive  changes: 

(a)  All  ships  built  after  Januai7  1, 
1994,  will  be  required  to  have  a  table  of 
permissible  heeling  moments. 

(b)  All  ships  built  after  January  1, 
1994,  will  have  the  permissible  angle  of 
list  due  to  a  grain  shift  changed  from 
"12  degrees"  to  "12  degrees  or  the  angle 
of  deck  edge  immersion,  whichever  is 
less." 

Subpart  164.013. 

The  current  regulations  for 
polyethylene  foam  buoyant  material  for 
use  in  Coast  Guard  approved  personal 
flotation  devices  (PFDs)  direct 
prospective  manufacturers  to  the 
Commander  of  the  Coast  Guard  District 
in  which  the  factory  is  located,  to  seek 
Coast  Guard  approval  for  this  kind  of 
PFD  flotation  foam.  The  ciirrent 
regulations  require  that  a  Coast  Guard 
marine  Inspector  visit  the  factory, 
prepare  a  report,  and  submit  it  to  the 
Commandant  with  samples.  These 
regulations  also  specify  a  combination 
of  performance  and  construction 
requirements  that  the  foam  must  meet  to 
be  accepted  by  the  Coast  Guard.  The 
procedure  for  acceptance  states  that  a 
marine  inspector  is  to  visit  the  factory 
and  provide  a  report  to  the 
Commandant  for  acceptance  of  the 
material.  On  May  20, 1993  the  Coast 
Guard  published  a  final  rule 
promulgating  a  new  subpart  164.019  (58 
FR  29494),  which  established  new 
requirements  for  PFD  component 
acceptance  and  quality  control  of  all 
components  for  use  in  Coast  Guard- 
Approved  PFDs. 

Under  the  proposed  regulations, 
production  oversight  and  initial 
acceptance  tests  would  be  handled  by 
independent  laboratories  accepted  by 
the  Coast  Guard  under  currently 
established  procedures  outlined  in  46 
CFR  164.019  and  159.010,  instead  of 
being  performed  by  a  marine  inspector. 
Under  the  proposed  regulations,  the 
independent  laboratory  would  submit  a 
report  to  the  Commandant  for  initial 
approval.  Commandant  (G-MSE)  would 
then  have  the  option  of  accepting  the 
material  based  upon  a  satisfactory  initial 
investigation  and  adequate 
documentation  of  the  material  and  its 
production  quality  control  and 
oversight.  Appeals  procedures  will 
remain  the  same.  The  specifications  for 
these  materials  in  the  Coast  Guard 


regulations  would  be  revised  by  this 
proposal  to  reference  the  performance 
requirements  in  UL  1191,  which  is  an 
industry  standard  for  PFD  components. 
The  major  differences  between  the 
aurent  regulations  and  the  new 
proposed  standard  would  be  that  with 
this  change  the  materials  would  be 
typically  produced  in  thin  sheets  and 
would  not  have  to  be  slitted  in  a  trigonal 
pattern.  As  a  result  the  subpart  would 
also  be  renamed  from  "Foam, 
Unicellular  Polyethylene  (Buoyant. 
Slab,  Slitted  Trigonal  Pattern)"  to 
"Foam,  Unicellular  Polyethylene, 
Buoyant."  Markings  must  be  in 
accordance  with  §  164.023-15. 

Amendments  Which  Clarify 
ReguladanB,  Ofiler  Options,  or  Reflect 
Current  Practice 

33  CFR  159.5  and  159.7 

Under  this  NPRM.  §§  159.5  and  159.7 
of  Title  33  on  Marine  Sanitation  Devices 
(MSDs)  are  proposed  for  revision  to 
delete  reference  to  various  past 
deadlines  by  which  requirements  had  to 
be  met.  All  the  deleted  deadlines  have 
passed  and  the  remaining  text  can  be 
consolidated  into  regulations  which 
contain  only  current  requirements. 

Additionally,  two  new  proposed 
sections  §§  159.5(b)  and  159.7(a)(2) 
would  permit  the  use  of  Type  I  MSDs 
on  vessels  19.8  meters  (65  feet)  in  length 
or  less.  Under  the  current  MSD 
regulations  contained  in  33  CFR  159, 
Type  I  MSDs  may  not  be"  installed  on 
"existing"  vessels  on  or  after  January  31, 
1978,  or  on  "new"  vessels  on  or  after 
January  31, 1980.  Type  1  and  Type  11 
MSDs  treat  sewage.  Type  I  MSDs  meet 
a  lower  effluent  standard  than  the  larger 
and  more  complex  Type  II  MSDs.  Typw 
III  MSDs  are  holding  tanks  that  do  not 
treat  sewage,  but  hold  it  onboard  until 
it  can  be  pumped  out  to  a  reception 
facility,  or  into  waters  outside  the 
territorial  seas  of  the  U.S.  In  1978,  when 
it  became  apparent  that  there  would  be 
no  Type  11  MSDs  available  that  were 
suitable  for  small  vessels,  the  Coast 
Guard  published  a  waiver  of  the 
prohibition  on  installation  of  Type  I 
MSDs  for  vessels  19.8  meters  (65  feet)  in 
length  or  less  (43  FR  29637.  July  10. 
1978).  There  are  still  no  MSDs  meeting 
the  Type  U  treatment  standard  which 
are  suitable  for  small  vessels.  Since 
pumpout  facilities  are  not  available 
everywhere,  not  all  small  vessels  can 
use  Type  III  holding  tanks.  For  these 
reasons,  the  waiver  has  remained  in 
effect  since  1978,  and  the  text  of  the 
regulations  pubUshed  in  33  CFR  159.5 
and  159.7  have  not  accurately  reflected 
the  Coast  Guard's  enforcement  policy  of 
the  MSD  regulations.  Should  Type  n 
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MSDs  suitable  for  small  vessels  become 
available,  the  Coast  Guard,  in 
consultation  with  the  Environmental 
Protection  Agency  (EPA),  mil  consider 
reinstating  the  requirement  for  new 
MSDs  on  all  vessels  to  be  either  Type 
n  or  T3n|)e  III. 

The  Coast  Guard  proposes  to  add  a 
new  §  159.7(b)  to  replace  the  note  which 
now  appears  at  the  end  of  §  159.7.  This 
new  section  would  describe  the  current 
requirement  in  the  note  to  prevent  all 
discharge  of  sewage  in  EPA-designated 
no-discharge  zones.  The  proposed 
regulation  would  state  the  requirement 
more  clearly  and  succinctly  than  the 
present  note  and  make  enforcement  of 
the  requirement  easier. 

The  Coast  Guard  also  proposes  to 
replace  §§  159.201  and  159.205 
regarding  the  appUcation  for 
acceptance,  and  criteria  for  recognized 
facilities  for  the  testing  of  marine 
sanitation  devices,  with  one  paragraph 
under  §  159.201  that  references  46  CFR 
159.010  discussing  independent 
laboratories.  The  standards  and 
procedures  for  independent  laboratories 
in  46  CFR  159.010  are  similar  to  those 
in  §§  159.201  and  159.205.  and  the 
Coa^  Guard  wants  to  consolidate  the 
standards  and  procedures  for 
acceptance  of  independent  laboratories 
(including  "recognized  facilities")  in 
one  set  of  regulations.  Recognized 
facilities  already  accepted  under  present 
%%  159.201  and  159.205  would  not  be 
required  to  reapply  under  the  proposed 
revised  regulation. 

46  CFR  2  75-19  and  2. 75-50 

The  Coast  Guard  is  proposing  to 
replace  the  obsolete  term.  Merchant 
Marine  Council,  with  the  proper  name 
for  this  body,  the  Marine  Safety  Council, 
in  S  2.75-19  and  §  2.75-50. 

Section  12.25-1 

The  Coast  Guard  is  proposing  to 
remove  the  obsolete  terms,  such  as 
shipping  commissioner,  bom  §  12.25-1. 

Section  25.30-5 

This  section  is  proposed  for  revision 
to  amend  "Coast  Guard  publication  CG- 
190.  Equipment  Lists"  to  read 
"COMDTINST  M167143  (Series) 
Equipment  Lists." 

Section  28.380 

Current  Coast  Guard  regulations 
require  that  "An  internal  combustion 
engine  exhaust,  galley  uptake,  or  similar 
source  of  ignition  must  be  kept  clear  of 
and  suitably  insulated  &x)m  combustible 
material."  The  NTSB  recommended  that 
the  Coast  Guard  clarify  its  definition  to 
include  electrical  heating  tape.  The 
Coast  Guard  has  determined  that 


electrical  heating  tap>e  constituted  a 
"similar  source  of  ignition"  for 
application  of  §  28.380(b).  Therefore,  the 
Coast  Guard  proposes  to  clarify 
$  28.380(b)  by  inserting  "electrical 
heating  tape"  before  "similar  source  of 
ignition"  in  the  text  of  the  regulation. 

46  CFR  32.57-10 

Current  Coast  Guard  regulations 
require  a  kickout  panel  for  "A"  Class 
doors  for  stairtowers  on  tank  vessels. 
Kickout  panels  are  more  expensive  to 
install  than  other  similar  devices  such 
as  crash  doors  or  locks  which  may  be 
forced.  Coast  Guard  regulations  allow 
the  installation  of  these  similar  devices 
in  other  subchapters  on  other  types  of 
vessels.  No  decrease  in  safety  has  been 
experienced  by  these  vessels  as  a  result. 
The  proposed  amendment  to  paragraph 
32.57-10(d)(4)  would  replace  the 
requirement  to  install  kickout  panels  on 
these  doors  by  allowing  the  installation 
of  crash  doors  or  locks  which  may  be 
forced.  This  proposed  amendment 
would  give  ship  builders  greater 
flexibility,  allow  the  ship  builder  to  save 
money  without  compromising  safety, 
and  harmonize  the  tanker  regulations 
with  the  other  subchapters. 

46  CFR  56.20-15 

Current  regulations  discussing 
resiliently  seated  valves  do  not  clearly 
state  locations  where  resiliently  seated 
valves  are  required.  The  proposed  rules, 
if  adopted,  would  clarify  the  locations 
where  the  three  categories  of  resiliently 
seated  valves.  Positive  shutoff.  Category 
A  and  Category  B.  are  allowed  or 
required.  This  proposed  amendment 
would  not  add  any  new  requirements, 
but  would  only  clarify  the  ciurent  Coast 
Guard  requirements. 

Section  61.15-12 

The  proposed  amendment  to  Coast 
Guard  regulations  will  change  the  Coast 
Guard  requirement  to  replace  non- 
metallic  expansion  )oints  firom  ten  years 
after  the  date  of  manufacture  to  ten 
years  after  the  joint  is  placed  into 
service.  The  intent  of  the  regiilation  to 
renew  non-metallic  expansion  joints  is 
to  prevent  failvure  of  these  joints  by 
mandating  that  these  joints  are  replaced 
before  corrosive  action  has  occurred  to 
the  extent  that  the  joint  will  fail. 
Intensive  corrosion  generally  begins 
after  the  joint  has  been  placed  into 
service.  Therefore,  the  ten  year  time 
period  for  non-metallic  expansion  joints 
should  begin  when  the  joint  is  placed 
into  service.  The  proposed  regulation 
will  require  that  non-metallic  expansion 
joints  are  renewed  ten  years  after  the 
joint  is  placed  Into  service. 


Sect/on  69.117 

Currant  Coast  Guard  regulations 
designate  measiuing  organizations 
authorized  to  measure  or  remeasura 
vessels  under  the  Convention,  Standard, 
or  Dtial  Measurement  Systems  to  issue 
tonnage  certificates.  The  tonnage 
measurement  regulations  contained  in 
46  CFR  69.117(f)  provide  for  the 
exemption  of  water  ballast  spaces  imder 
certain  conditions  when  calculating  a 
vessel's  gross  tonnage  under  the 
Standard  Measurement  System.  The 
existing  tonnage  measurement 
regulations  contained  in  46  CFR 
69.117(f)  require  justification  of  the 
operating  conditions  to  be  submitted  to 
the  measuring  (xganization.  The 
measuring  or^ganization  reviews  the 
submittal  for  completeness,  then 
forwards  the  submittal  to  the  Coast 
Guard  for  approval.  The  Coast  Guard 
notifies  the  measuring  organization  of 
whether  the  justification  is  approved, 
and  the  measuring  organization 
incorporates  the  information  from  the 
Coast  Guard's  decision  into  tonnage 
calciilations  when  assigning  the  vessel's 
tonnage.  This  process  is  not  in  the  best 
interests  of  the  Coast  Guard  or  its 
customers.  It  requires  a  dupUdtous 
review  by  both  die  Coast  Guard  and  the 
measuring  organization,  and  causes 
unnecessary  delays  in  response  time  to 
the  customer.  The  proposed  revision  to 
the  regvdations  would  delegate  authority 
to  the  measuring  organization  to 
approve  or  disapprove  the  submission 
for  the  exemption  of  water  ballast 
spaces  when  calculating  a  vessel's  gross 
tonnage.  As  stated  in  46  CFR  69.27  and 
46  U.S.C.  14103,  the  Coast  Guard  may 
delegate  the  authority  to  measure 
vessels.  The  standard  utilized  to 
determine  water  ballast  space 
exemptions  would  not  change.  Appeals 
of  any  decisions  made  by  a  measuring 
organization  would  be  the  responsibility 
of  the  Coast  Guard  in  accordance  with 
46  CFR  69.21.  Also,  the  Coast  Guard 
would  maintain  general  oversight  over 
the  process  through  the  Coast  Guard's 
authority  to  approve  or  disapprove  the 
measuring  organizations. 

Sections  77.35-10  and  96.35-10 

Current  Coast  Guard  regulations 
require  flame  safety  lamps  for  the 
fireman's  outfit  for  passenger  and  cargo 
vessels.  Oxygen  depletion  meters 
perform  the  same  function  as  flame 
safety  lamps,  and  are  technologically 
more  advanced.  46  CFR  108.497 
requires  an  oxygen  depletion  meter  for 
the  fireman's  outfit  for  mobile  ofEshore 
drilling  units.  By  enforcement  policy, 
the  Coast  Guard  has  allowed  oxygen 
depletion  meters  which  have  been 
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designated  by  a  Coast  Guard  recognized 
independent  laboratory  as  intrinsically 
safe  to  be  carried  in  lieu  of  flame  safety 
lamps  for  the  fireman's  outfit 
requirements  in  other  subchapters.  The 
Coast  Guard  is  proposing  to  amend  its 
regulations  so  as  to  codify  this  option. 

Sections  92.07-1,  32.56-1.  and  32.57-1 

After  comparing  the  current  Coast 
Guard  requirements  to  SOLAS 
regulations,  the  Coast  Guard  has 
determined  that  the  SOLAS  regulations 
for  Method  IC  structural  fire  protection 
for  cargo  ships  provide  an  equivalent 
level  of  fire  protection  as  that  provided 
by  current  Gsast  Guard  requirements. 
As  discussed  previously,  U.S.  flag  ships 
on  international  voyages  must  be  in 
compliance  with  Coast  Guard 
regulations  as  well  as  SOLAS 
regulations.  Meeting  two  different 
standards,  though  equivalent,  could  be 
burdensome  to  U.S.  flag  SOLAS 
certificated  vessels.  Therefore,  the  Coast 
Guard  is  proposing  to  amend  the 
regulations  prescribing  structural  fire 
protection  requirements  to  allow  vessels 
which  must  meet  SOLAS  Method  IC  the 
option  of  meeting  only  SOLAS.  The 
Coast  Guard  is  not  requiring  any  vessel 
not  on  an  international  voyage  to 
comply  with  the  SOLAS  requirements 
in  tlds  area,  SOLAS  certification  will  be 
an  optional  method  to  demonstrate 
adequate  stnictviral  fire  protection  for 
the  vessel. 

Section  108.417 

The  current  regulation  contains  an 
editorial  error,  stating  that  an  oil  line 
must  be  connected  to  a  fire  piunp.  The 
Coast  Guard  proposes  to  correct  this 
editorial  error  by  revising  this  regulation 
to  state  that  an  oil  line  must  not  be 
connected  to  a  fire  pump. 

Section  159.007-9 

Independent  laboratories  now  carry 
out  most  factory  production  inspections. 
The  Coast  Guard  is  proposing  to  add  a 
paragraph  (d)  to  §  159.007-9  requiring 
manufacturers  to  provide  access  for 
Coast  Guard  inspectors  or 
representatives  of  the  Coast  Guard 
recognized  by  independent  laboratories 
to  any  place  where  equipment  is 
manufactured  or  stored. 

Sections  160.001-3,  160.001-5, 
160.002-5,  160.002-7,  160.005-5, 
160.005-7,  160.050-5,  160.050-7, 
160.053-6,  160.055-7,  and  160.055-9 

The  current  regulations  state  that 
Coast  Guard  marine  inspectors  may 
perform  tests  and  will  perform 
production  inspections  in  addition  to 
the  manufacturer's  normal  quality 
assurance  program,  to  satisfy  the 


inspector  that  the  life  preservers  or  ring 
buoys  being  manufactiu«d  meet  the 
requirements  of  the  Coast  Guard 
regulations.  Work  vests  covered  in 
§  160.053,  are  an  exception  to  the 
regularly  scheduled  factory  inspections. 
For  initial  product  approval 
(certification),  the  current  Coast  Guard 
regulations  direct  prospective 
manufacturers  to  the  Commander  of  the 
Coast  Guard  District  in  which  the 
factory  is  located.  Current  Coast  Guard 
regulations  require  that  a  Coast  Guard 
marine  inspector  visit  the  factory  which 
manufactures  the  device,  prepare  a 
report,  and  submit  the  repori  to  the 
Commandant  with  samples.  In  1983,  as 
allowed  in  Section  159.001-7.  the  Coast 
Guard  substituted  the  §  159.007 
production  inspection  and  test 
procedures  and  approval  procedures  for 
these  procedures. 

Unaer  the  proposed  regulations, 
production  oversight  and  initial 
approval  tests  would  not  be  done  by  the 
Coast  Guard.  Instead,  production 
oversight  and  initial  approval  tests 
would  be  performed  by  independent 
laboratories  accepted  by  the  Coast 
Guard  under  46  CFR  159.010.  The 
independent  laboratory  would  then 
submit  a  report  with  its  findings  to  the 
Commandant  for  initial  approval  of  the 
life  preserver.  Commandant  (G-MSE) 
may  approve  the  equipment  design 
based  upon  a  satisfactory  initial 
investigation  by  the  independent 
laboratory  and  adequate  documentation 
of  the  design  and  its  production  quality 
control  and  oversight.  The  items 
affected  will  include:  life  preservers, 
kapok,  adult  and  child,  models  3  and  5; 
life  preservers,  fibrous  glass,  adult  and 
child,  models  52  and  56;  unicellular 
plastic  ring  life  buoys;  imicellular 
plastic  foam  work  vests;  and  unicellular 
plastic  foam  life  preservers  for  merchant 
vessels.  In  response  to  industry  requests 
for  larger  lots,  the  proposed  regulations 
for  life  preservers  will  include 
production  lot  sizes  up  to  1000  units 
with  appropriate  sample  sizes. 

Additionally,  the  footnotes  referring 
to  the  FFD  information  pamphlet 
requirements  in  33  CFR  part  181  are 
proposed  for  deletion  as  the  pamphlet 
requirements  are  covered  under 
production  oversight. 

These  proposed  rules  would  require 
nonstandard  life  preserver  designs  that 
require  in-water  testing  to  demonstrate 
equivalent  performance  to  the  Coast 
Guard  standard  designs  documented  in 
these  subparts.  Additionally, 
nonstandard  designs  would  have  to  be 
tested  for  approval  by  a  laboratory  that 
has  demonstrated  the  ability  to  conduct 
such  tests  and  has  completed  a 
Memorandimi  of  Understanding  (MOU) 


with  the  Coast  Guard  according  to  46 
CFR  159.010-7  for  related  types  of 
personal  flotation  devices  (PFDs).  The 
items  affected  will  include  life 
preservers,  kapok,  adult  and  child, 
models  3  and  5;  life  preservers,  fibrous 
glass,  adult  and  child,  models  52  and 
56;  unicellular  plastic  foam  work  vests; 
and  imicellular  plastic  foam  life 
preservers  for  merchant  vessels. 

Sections  160.026-6,  160.026-7,  and 
160.062-6 

Current  regulations  state  that  Coast 
Guard  marine  inspectors  will  sample, 
test,  and  inspect  certain  marine 
equipment.  Current  regulations  state 
that  the  inspector  would  prepare  and 
submit  a  report  regarding  this 
equipment  to  the  Commandant  (G- 
MSE),  who  would  assign  an  approval 
number.  Under  the  proposed 
regulations,  independent  laboratories 
accepted  by  the  Coast  Guard  under  46 
CFR  159.010  will  sample,  test,  and 
inspect  this  equipment.  Under  the 
proposed  regulations,  the  independent 
laboratory  will  submit  a  report  to  the 
Commandant.  The  Commandant  (G- 
MSE)  will  then  assign  an  approval 
number  for  the  equipment.  'The  items 
affected  will  include  emergency 
drinking  water  for  merchant  vessels  and 
hydraulic  releases  for  Ufesaving 
equipment. 

Sections  160.048-6,  160.049-6, 
160.050-6,  and  160.064-4 

These  sections  prescribe  the  markings 
which  must  appear  on  all  throwable 
PFDs  which  are  "approved"  to  meet  the 
recreational  boat  carriage  requirements 
of  33  CFR  175.15  and.  in  some  cases, 
various  commercial  vessel  carriage 
requirements  in  parts  of  46  CFR.  The 
carriage  requirements  set  out  the 
number  and  type  of  PFDs  which  must 
be  carried  aboard  different  vessels  while 
those  vessels  are  in  transit.  The  current 
regulations  require  markings  on  Type  IV 
throwable  PFDs  to  indicate  that  smaller 
recreational  boats,  sixteen  feet  long  and 
shorter,  and  all  canoes  and  kayaks  may 
use  throwable  PFDs  to  meet  the  carriage 
requirements.  However,  recent  changes 
to  the  carriage  requirements  in  33  CFR 
175  Subpart  B  pubhshed  in  the  August 
•  4.  1993  Federal  Register  (58  FR  41602), 
have  rendered  the  cxurent  marking 
requirements  for  throwable  PFDs 
incorrect.  As  of  May  1,  1995,  throwable 
PFDs  may  not  be  used  to  meet  the 
carriage  requirement  of  33  CFR  175.15. 
Wearable  PFDs  are  now  required  on  all 
recreational  boats  regardless  of  length  or 
type  of  boat  (except  for  exempt  vessels). 
Therefore  boats  under  16  feet  in  length 
and  canoes  and  kayaks  of  any  length, 
which  previously  could  fulfill  the 
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carriage  requiraments  with  throwable 
PFDs  must  now  carry  wearable  PFDs.  As 
a  result,  the  Coast  Guard  is  proposing  to 
change  the  marking  requirements  for 
throwable  PFDs  to  now  state  that  the 
device  is  "Approved  for  use  on 
recreational  boats  only  as  a  throwable 
device." 

Sections  170.075,  170.080.  170.065. 
170.093.  170.098.  170.100.  170.110, 
170.120.  170.170.  170.173.  170.175. 
170.185.  170.190,  170.235 

Title  46  U.S.C.  3316  authorizes  the 
Coast  Guard  to  accept  plan  review, 
inspections,  and  examinations 
performed  by  the  American  Bureau  of 
Shipping  (AfiS)  as  evidence  of  a  vessel's 
compliance  with  Coast  Guard  rules  and 
regulations  for  classed  and  imclassed 
vessels.  Since  1984,  the  Coast  Guard  has 
authorized  the  ABS  to  perform  stabiUty 
reviews  on  certain  categories  of  vessels 
that  are  issued  Load  Line  Certificates. 
The  ABS  has  becm  recognized  as  an 
authorized  load  line  assigning  authority 
of  the  Coast  Guard  for  U.S.  vessels  since 
1929,  and  is  well-qualified  to  conduct 
StabiUty  related  plan  review  on  behalf  of 
the  Coast  Guard.  The  proposed 
amendments  to  the  regulations  would 
allow  ABS  to  perform  stability  related 
reviews,  includii^  the  issuance  of 
StabiUty  letters,  for  U.S.  flag  vessels. 

Amendments  To  Align  Regulations 
With  International  Standanb 

Classification  societies  are 
organizations  which  establish  and 
administer  standards,  called  Rules,  for 
the  design,  construction,  and 
operational  maintenance  of  ships  and 
other  marine  structures.  Clasaiflcation  of 
a  vessel  by  one  of  these  societies 
certifies  for  the  benefit  of  investors  and 
others  concerned  with  the  financial 
viabiUty  of  a  particular  ship,  that  the 
ship  is  in  compUance  with  the  Society's 
Rules.  The  American  Bureau  of 
Shipping  (AfiS).  a  not-for-profit, 
independent  technical  organization, 
classes  vessels  registered  in  94  different 
countries.  ABS.  authorized  by  U.S. 
statute  to  perform  certain  functions  as 
representatives  of  the  Coest  Guard,  has 
signed  a  Memorandum  of 
Understanding  with  the  Coast  Guard, 
alloMdng  the  Coast  Guard  to  ]>articipate 
in  the  technical  committees  which 
develop  ABS  Class  Rules. 

The  Coast  Guard  compared  its 
regulations  to  establisheid  marine 
standards,  including  SOLAS,  and  the 
rules  of  the  only  currently  recognized 
U.S.  classification  society.  ABS.  This 
comparison  identified  many  regulations 
which  prescribe  requirements  in  excess 
of  estabUshed  marine  standards,  which 
were  drafted  when  many  technologies 


were  new  and  the  Coast  Guard  had  less 
experience  with  their  safety  record. 
Over  time,  as  the  technologies  and 
machinery  became  commonplace  and 
developed  a  clear  safety  rectnd,  other 
organizations  developed  relaxed 
standards  for  many  of  these 
technologies.  The  Coest  Guard  has  been 
monitoring  this  relaxation  in  many  areas 
and,  where  appropriate,  has  determined 
that  the  relaxiBd  standards  stiU  provide 
for  an  adequate  level  of  safety.  The 
Coast  Guard  is  therefore  proposing  to 
amend  its  regulations  to  be  consistent 
with  proven  financial  marii:et  based  and 
international  standards  for  instances  in 
which,  in  the  Coast  Guard's  opinion, 
vessels  subject  to  these  estabUshed 
marine  standards  have  not  experienced 
an  increase  in  casualties  attributable  to 
this  difference. 

Sections  31.10-21.  91.40-3.  and  189.40- 
3 

The  Coest  Guard  is  proposing  to 
harmonize  its  regulations  with  IMO's, 
by  allowing  vessels  over  15  years  of  age 
to  participate  in  the  Underwater  in  Lieu 
of  Ehydock  (UWILD)  program.  These 
vessels  are  not  currenUy  permitted  to 
enroU  in  the  program.  As  its  name 
suggests,  the  UWILD  program  is 
designed  to  permit  vessels  to  be 
inspected  underwater  instead  of  in  a 
drydock.  The  vessel,  if  aUowed  to 
participate  in  the  program,  may  be 
inspected  underwater  instead  of 
alternate  drydock  examinations.  When 
the  UWILD  program  was  first  initiated, 
the  Coast  Guard  utilized  a  conservative 
approach,  permitting  only  vessels  under 
15  years  of  age  to  participate  in  the 
program.  Those  vessels  which  have 
enroUed  in  the  program  must  meet 
certain  criterion  to  remain  in  the 
program  after  the  vessel  is  over  IS  years 
of  age.  On  the  other  hand,  SOLAS 
allows  vessels  which  are  older  than  15 
years  of  age  to  participate  in  this 
program  after  receiving  special 
consideration.  Vessels  over  15  years  of 
age  which  have  participated  in  the 
program  under  SOLAS  have  not  been 
shown  to  be  unsafe.  Therefore,  the  Coast 
Guard  proposes  to  amend  its  regulations 
to  aUow  all  vessels,  including  those 
older  than  15  years  of  age.  to  enroU  in 
the  UWILD  program  after  receiving 
special  consideration.  The  same 
criterion,  described  in  the  CFR  in  those 
sections  for  drydocking.  cturently  used 
to  determine  whether  vessels  which 
have  previously  enroUed  in  the  program 
may  continue  to  participate  in  the 
UWILD  program  once  the  vessel  is 
greater  than  15  years  of  age  wiU  be  used 
to  evaluate  whether  vessels  greater  than 
15  years  of  age  may  initiaUy  enroll  in 
the  program. 


Subpwta  31.37. 71.47, 91.37  and 

if  31-10-6. 31.10-16,  71.25-25,  71.66- 

1. 61.25-25. 91.56-1  and  160.36-6 

The  Coast  Guard  has  reviewed  its 
regulations  for  the  design  and  testing  of 
shipboard  cargo  gear.  Currently,  46  CFR 
31-20,  31.37-23,  71.47-20,  71.47-23, 
91.37-20  and  91.37-23  allow  cargo  gear 
plans  to  be  submitted  for  approval  to  the 
Coast  Guard,  classification  societies 
recognized  by  the  Commandant,  or  a 
recognized  cargo  gear  organization.  The 
only  currently  recognized  classification 
society  is  the  American  Bureau  of 
Shipping  (ABS)  and  the  only  currenUy 
recognized  cargo  gear  organization  is  the 
International  Cargo  Gear  Bureau,  Inc. 
(ICGB).  AdditionaUy.  46  CFR  31.37- 
5(b).  71.47-5(b)  and  91.37-5(b)  allow 
Coast  Guard  marine  inspectors  to  accept 
cargo  gear  certificates  and  registers 
issued  by  organizations  or  associations 
recognized  by  the  Coest  Guard  as 
evidence  of  compliance  with  the 
requirements  in  subparts  31.37,  71.47 
and  91.37. 

The  option  to  utilize  third  parties  for 
cargo  gear  plan  approval  and  inspection 
has  proven  succc«sfuL  It  is  common 
marine  industry  practice  to  rely  on  third 
parties  for  surveys  and  certification  of 
cargo  gear.  In  fact,  cargo  gear 
inspections  by  Coast  Guud  marine 
inspectors  have  become  rare,  except  in 
the  case  of  inspection  of  cargo  handling 
gear  prior  to  explosives  handling 
operations  where  the  COTP  finds  it 
necessary  due  to  the  hazardous  nature 
of  the  cargo.  Third  party  organizations 
or  associations  maintain  a  Ugh  skiU 
level  for  cargo  gear  ins[>ections  and  can 
often  be  achedtlled  more  conveniently 
for  the  ship  operator  than  Coast  Guard 
Inspectors. 

The  propoeed  amendments  to  the 
rules  would  remove  the  option  for  Coast 
Guard  inspection  of  cargo  gear  as  well 
as  remove  the  existing  detailed 
regulations  for  the  design  and 
inspection  of  cargo  gear.  If  the  proposed 
rules  are  adopted,  certificates  and  test 
documents  from  the  recognized  industry 
organizations  would  be  presented  to  the 
Coast  Guard  by  vessel  owners  during 
the  regular  inspection  for  certification  as 
proof  that  the  cai^o  gear  has  been 
inspected  in  a  satisfactory  manner. 

'This  approach  is  consistent  with  the 
Coast  Guard's  efforts  to  implement 
alternative  compliance  methods.  This 
proposed  nde  would  not  imdermine  the 
authority  of  the  0£Bcar  in  Charge. 
Marine  Inspection  to  inspect  cargo  gear 
when  the  adequacy  of  the  cargo  gear  is 
suspected.  The  regulations  in  46  CFR 
31.10-15  describe  the  scope  of  the 
Inspection  for  Certification,  and  states 
that  the  inspection  shaU  be  such  as  to 
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ensure  that  a  vessel's  equipment  is  in 
satisfactory  condition  and  fit  for  the 
service  for  which  it  is  intended.  The 
regulations  in  46  CFR  71.25-50  and  46 
CFR  91.25-50  state  that  nothing  in  those 
subparts  shall  be  construed  as  limiting 
the  inspector  &om  making  such  tests  or 
inspections  as  deemed  necessary  to  be 
assured  of  the  safety  and  seaworthiness 
of  the  vessel.  Thus  the  marine  inspector 
would  stiU  be  able  to  inspect  the  cargo 
gear  if  inspection  is  deemed  necessary. 
When  the  Coast  Guard  does  find  it 
necessary  to  inspect  cargo  handUng  gear 
prior  to  explosives  handling  operations, 
guidance  can  ciurently  be  found  in 
Navigation  Vessel  Inspection  Circular 
(NVIC)  No.  2-96.  This  NVIC  provides 
guidance  to  Coast  Guard  Marine  Safety 
field  units  concerning  the  inspection  of 
shipboard  and  shoreside  cargo  gear 
prior  to  its  use  in  explosives  handling 
operations.  NVIC  2-96  currently  refers 
field  imits  to  follow  the  procedures  laid 
out  in  46  CFR  91.37  for  certain  tests  and 
procedures  prior  to  permitting 
.explosives  handling  operations. 
However,  this  rulemaking  proposes  to 
remove  the  existing  regulations  at  46 
CFR  91.37.  Upon  or  before  pubUcation 
of  a  final  rule,  the  Coast  Guard  will 
issue  a  change  to  NVIC  2-96  that  will 
reference  equivalent  industry  standards 
instead  of  referring  to  46  CFR  91.37. 

Section  32.55-20 

This  section  is  proposed  for  revision 
to  state  that  tank  vessels  may  arrange 
tank  vents  and  headers  in  accordance 
with  either  SOLAS  tank  vent 
requirements  or  the  ciurent  Coast  Guard 
tank  vent  requirements.  Current  Coast 
Guard  regulations  require  that  tank 
vents  for  Grade  A  liquids  must  extend 
to  a  height  above  the  weather  deck  equal 
to  at  least  13.1  feet  (approximately  4 
meters),  or  an  adjustable  system  must  be 
provided  which  is  capable  of  reaching  a 
height  of  13.1  feet  when  extended 
verticaUy.  Current  Coast  Guard 
regulations  also  state  that  the  vent 
header  must  terminate  at  a  distance 
comparable  to  13.1  feet  (approximately 
4  meters)  from  any  living  or  working 
space,  ventilator  inlet,  or  source  of 
ignition.  On  the  other  hand,  SOLAS 
requires  a  pressure  vent  height  of  2 
meters  and  a  distance  of  5  meters  from 
the  vent  header  from  any  Uving  or 
working  space,  ventilator  inlet,  or 
source  of  ignition.  In  addition,  SOLAS 
has  loading  vent  requirements.  The 
Coast  Guard  regulations  exceed  the 
SOLAS  regulations  for  vent  heights.  The 
Coast  Guard  is  proposing  to  amend  the 
vent  height  and  vent  header  distance 
requirements  to  allow  vessels  to  be 
consistent  with  international  standards. 
This  should  provide  a  financial  savings 


to  the  marine  industry  because  of  the 
lower  cost  for  materials  and  the  greater 
possibility  for  international  \isage  of 
ship  designs  without  changing  the 
design  to  meet  differing  U.S.  standards. 
AU  previously  approved  arrangements 
will  continue  to  be  considered 
satisfactory. 

Sections  34.10-5.  76.10-5.  95.10-5  and 
193.10-5 

Ciurent  Coast  Guard  regulations 
prohibit  branch  pipe  lines  from  being 
connected  to  the  fire  main  for  other  than 
fire  or  deck  wash  purposes.  This 
prohibition  limits  piping  usages.  The 
proposed  rules,  if  adopted,  would  allow 
greater  flexibiUty  by  removing  the 
blanket  prohibition  against  the 
connection  of  branch  Unes  to  the  fire 
main.  Under  the  proposed  rules,  the 
only  limitation  on  branches  off  the  fire 
main  would  be  that  the  fire  main  would 
have  to  be  capable  of  meeting 
firefighting  requirements  and  the 
requirements  of  any  additional  services 
installed  on  the  fire  main 
simultaneously.  The  Coast  Guard's 
enforcement  policy  for  many  years,  in 
accordance  with  NVIC  6-72,  has  been 
consistent  with  this  proposed  regulatory 
change. 

Section  34.20-5 

SOLAS  regulations  governing  the 
sizing  ef  deck  foam  systems  were 
developed  with  active  participation  by 
the  Coast  Guard,  through  its  role  as  the 
U.S.  representative  to  IMO.  The  SOLAS 
regulations  for  foam  systems  have 
proven  to  result  in  safe  and  effective 
designs  for  approximately  twenty  years. 
Current  Coast  Guard  regulations  require 
a  greater  foam  appUcation  rate  for  tanker 
deck  foam  systems  than  SOLAS 
requires.  This  disparity  causes  a 
financial  burden  for  U.S.  flag  merchant 
ship  owners  and  operators.  Therefore, 
the  Coast  Guard  proposes  to  harmonize 
its  deck  foam  regulations  with  the 
applicable  SOLAS  provisions. 

Sections  56.01-2.  56.10-5  and  56.60-25 

The  Coast  Guard  participated  in  the 
development  of  a  comprehensive  set  of 
guidelines  for  the  shipboard  appUcation 
of  plastic  pipe  with  the  International 
Maritime  Organization  (IMO).  The 
proposed  rules,  if  adopted,  would 
replace  the  ciurent  Coast  Guard 
regulations  in  this  area  by  incorporating 
the  resulting  IMO  Resolution  A.753(18), 
Guidelines  for  the  AppUcation  of  Plastic 
Pipes  on  Ships,  into  the  Coast  Guard 
regulations  to  harmonize  the  Coast 
Guard  regulations  with  international 
standards  for  the  use  of  plastic  pipe 
aboard  ship.  The  current  Coast  Guard 
regulations  allow  only  a  very  limited 


usage  of  plastic  pipe  on  board  vessels. 
The  proposed  amendment  would  afford 
U.S.  ship  operators  greater  flexibiUty  by 
allowing  a  greater  use  of  plastic  pipes 
throughout  a  vessel. 

Sections  56.07-10  and  56.60-2 

For  the  design  of  a  piping  system,  in 
the  determination  of  which  materials 
may  be  used,  current  Coast  Guard 
regulations  do  not  allow  the  tabulated 
yield  strength  of  a  material  to  be  used 
in  calculations.  Current  Coast  Guard 
regulations  reduce  the  allowable  yield 
strengths  of  materials  used  in  piping 
systems  to  80  percent  of  the  tabulated 
value  unless  dynamic  effects  are  taken 
into  account.  'The  ABS  rules,  containing 
no  similar  restriction  have  shown  to  be 
successful.  Therefore,  the  proposed 
rules,  if  adopted,  would  harmonize 
Coast  Guard  regulations  with  ABS  rules 
by  removing  the  reduction  to  80  percent 
of  the  aUowable  yield  strength  and 
requiring  that  ship  motion  be 
considered  in  piping  system  designs. 

Section  56.50-90 

Current  Coast  Guard  regulations  do 
not  aUow  perforations  in  sounding  tubes 
fitted  for  oil  tanks.  The  ABS  rules 
contain  no  similar  prohibition  and  have 
been  shown  to  be  successful  with  no 
degradation  in  safety.  The  proposed 
rules,  if  adopted,  would  remove  the 
prohibition  of  perforations  in  sounding 
tubes  fitted  for  oil  tanks  and  harmonize 
this  aspect  of  Coast  Guard  requirements 
with  ABS  rules. 

Sections  56.50-103  and  56.97-40 

Current  Coast  Guard  regulations  do 
not  aUow  the  installation  of  fixed 
oxygen-acetylene  distribution  piping. 
The  Coast  Guard  has  historically 
prohibited  such  installations  due  to 
concern  over  leaks  of  Qanunable  gases. 
However,  ABS  and  foreign  class  society 
rules  allowing  the  instaUation  of  fixed 
oxygen-acetylene  piping  have  been 
shown  to  be  successful  without  adverse 
effects  on  safety.  Therefore  the  proposed 
rules,  if  adopted,  would  add  two  new 
sections  to  allow  the  installation  of 
fixed  oxygen-acetylene  distribution 
piping  on  all  vessels. 

Section  56.95-10 

Current  Coast  Guard  regulations 
contain  requirements  for  radiographic 
testing  of  welds  in  certain  typespof 
piping  instaUations.  These  provisions 
require  radiographic  testing  for  a 
broader  range  of  pipe  sizes  than  ABS 
rules.  The  ABS  rules,  requiring 
radiographic  testing  for  a  smaller  range 
of  pipe  sizes  than  Coast  Guard 
regulations,  have  proven  safe  and 
effective.  The  Coast  Guard  proposes  to 


5aai2  Federal  Register  /  Vol.  61.  No.  224  /  Tuesday.  November  19.  1996  /  Proposed  Rules 


eliminate  the  cost  disadvantage  caused 
by  the  current  Coast  Guard  requirements 
to  perform  radiographic  testing  on  a 
larger  number  of  welds,  by  harmonizing 
the  Coast  Guard  requirements  for 
radiographic  testing  with  ABS  rules. 

Section  62.10-5 

The  Coast  Guard  is  proposing  to 
amend  the  examination  interval  for 
pressure  vessels  from  2.5  years  to  5 
years.  Coast  Guard  records  indicate  that 
pressure  vessel  failure  has  not  been  a 
significant  problem.  The  longer  5  year 
examination  interval  has  proven  to  have 
no  negative  efliect  on  safety  through  the 
successful  use  of  this  interval  by  ABS. 
without  experiencing  a  degradation  of 
safety.  Each  examination  required  by 
the  Coast  Guard  imposes  a  burden  upon 
the  shipowner  in  the  form  of  operating 
time  lost.  Therefore,  the  Coast  Guard  is 
proposing  to  reduce  this  burden  by 
increasing  the  interval  between  required 
pressure  vessel  examinations  from  2.5 
years  to  a  5  year  interval. 

Sections  61.20-5.  31.1O-20.  71.50-1. 
91.40-1.  and  189.40-1 

The  Coast  Guard  is  proposing  to 
amend  the  examination  interval  for  sea 
valves,  sea  chests,  sea  strainers,  and 
valves  for  the  emergency  bilge  suction 
from  2.5  years  to  5  years.  Coast  Guard 
records  indicate  that  sea  valves,  sea 
chests,  sea  strainers,  and  valves  for  the 
emergency  bilge  suction  do  not 
demonstrate  a  significant  failure  rate. 
The  longer  5  year  examination  interval 
has  proven  to  have  no  negative  effect  on 
safety  through  the  successful  use  of  this 
interval  by  ABS.  without  experiencing  a 
degradation  of  safety.  Each  examination 
required  by  the  Coast  Guard  imposes  a 
burden  upon  the  shipowner  in  the  form 
of  operating  time  lost.  Therefore,  the 
Coast  Guard  is  proposing  to  reduce  this 
burden  by  increasing  the  interval 
between  required  examinations  from  2.5 
years  to  a  5  year  interval. 

Section  197.462 

Current  Coast  Guard  regulations  for 
diving  systems  require  axmual  pressure 
tests  for  pressure  vessels  and  pressure 
piping.  This  requirement  is  excessive 
when  compared  to  other  successful 
standards  for  diving  systems,  such  as 
ABS  rules,  which  require  pressure 
testing  every  3  years.  The  proposed 
rules,  if  adopted,  would  harmonize  the 
Coast  Guard  regulations  with  ABS  rules 
and  vessel  drydocking  intervals  by 
extending  the  pressure  testing  interval 
from  1  year  to  3  years.  Under  the 
proposed  rules,  pressure  vessels  and 
pressure  piping  in  diving  systems 
would  still  continue  to  be  required  to  be 
annually  inspected  for  damage  or 


deterioration  that  would  affect  the  safiaty 
of  the  system.  Any  required  repaira 
would  still  have  to  be  made  to  the 
satisfaction  of  the  Officer  in  Chaige, 
Marine  Inspection. 

Amendments  Which  Remove  Obeolete 
or  Unneceaeary  RequirementB 

The  following  sections  listed  contain 
references  to  laws  or  statutes  which 
have  been  repealed  or  recodified. 
Therefore,  references  to  these  obsolete 
laws  would  be  removed  or  revised  as 
appropriate.  The  sections  which  would 
be  revised  or  removed  are:  Sections 
2.01-1.  2.01-10.  2.01-20.  2.01-40,  2.01- 
50.  2.01-60.  2.85-1.  3.01-1,  3.03-1. 
3.10-1.  4.01-3.  4.40-3.  4.40-5.  4.40-30, 
6.07,  6.15,  7.1. 12.01-5.  12.02-19. 
12.25-35.  24.01-1,  24.10-9,  24.10-15. 
24.10-17.  24.10-21,  24.15-5,  25.40-1, 
26.03-5,  26.10,  30.01-20,  30.10-19, 
30.10-43.  30.10-47.  30.20-10(a).  32.53- 

1.  32.55-30.  35.01-40.  35.07-10.  50.10- 
5,  50.10-10.  50.10-15.  68.01,  68.01-1. 
68.01-3.  68.01-15.  70.01-1.  70.05-15. 
70.05-25.  70.10-11.  70.10-25,  70.10-33, 
71.01-10,  71.30-1,  72.01-1,  78.37-10, 
78.65-1,  80.01,  80.40.  90.01-1.  90.05- 
30.  90.10-9.  90.10-21,  90.10-23,  90.10- 
27,  90.10-36,  97.53-1,  105.01-1. 
105.35-1.  109.431.  the  authority  dte  for 
Part  147A.  the  authority  cite  for  Part 
148. 148.01-1.  subchapter  O  Note. 
150.110,  151.03-30,  151.03-41,  153.2. 
166.01,  167.01-1,  167.05-15,  167.05-20, 
167.05-30.  167.10-1,  167.25-20. 
168.01-10.  188.01-1.  188.01-3. 188.05- 

2.  188.05-10.  188.05-30.  188.10-13, 
188.10-45,  188.10-49,  188.10-55, 
188.10-65.  196.53-1.  197.480.  Subparts 
2.45  and  2.50. 

The  printed  deadlines  for  compliance 
with  certain  regulations  have  passed. 
Therefore,  these  deadlines  are  obsolete 
and  are  proposed  for  removal.  The 
following  sections  contain  expired 
deadlines.  These  sections  are  proposed 
for  removal  or  revision  as  appropriate: 

Sections  10.202.  10.470.  10.472. 
10.474.  Subpart  12.07.  §§12.17. 12.17- 
1, 12.17-5, 12.17-7,  12.17-10, 12.17-15. 
12.17-20.  15.815.  16.205.  16.207,  25.26- 
5.  25.26-20.  28.120.  30.01-15.  32.50-35, 
35.30-20,  35.35-85.  39.10-13,  69.11. 
109.121.  153.470  Note.  153.482. 
153.1118. 160.053-1. 167.45-60. 
167.45-75,  195.30-90,  195.35-90,  and 
197.540. 

Subpart  2.50 

The  Coast  Guard  is  proposing  to 
remove  Subpart  2.50  because  this 
subpart  contains  no  regulations. 

Sections  12.15-13  ond  12.15-15 

Each  of  these  sections  contains  a 
paragraph  which  allows  for  the 


presentation  of  temporary  lettera  dated 
prior  to  December  1, 1966.  These 
paragraphs  are  proposed  for  removal,  as 
any  such  letters  would  now,  thirty  yean 
later,  be  unacceptable  to  the  Coast 
Guard  as  proof  for  Merchant  Mariner 
Documents. 

Sections  24.01-5,  30.01-3.  50.01-5. 
70.01-5,  90.01-5, 168J01-5,  and  188.01- 
5 

These  sections  are  proposed  for 
removal  as  these  sections  are  obsolete 
and  dupUcative.  These  sections  detail 
the  arrangements  for  the  transfer  of  the 
Coast  Guard  from  the  Department  of  the 
Treasury  to  the  Department  of 
Transportation. 

Section  32.55-40 

This  section  is  proposed  for  removal 
as  this  section  contains  no  regulations. 

Sections  34.10-10,  76.10-10,  and  95.10- 
10. 

Current  Coast  Guard  regulations 
prescribe  the  thread  size  for  National 
Standard  fire  hose  coupling  threads. 
The  Coast  Guard  proposes  that  it  is  not 
necessary  to  prescribe  the  details  for 
hose  couplings,  but  only  the 
performance  intended.  The  usage  of  a 
particular  thread  size  is  not  a  safety 
concern.  The  safety  concern  lies  only  in 
the  requirement  that  the  coupling, 
which  allows  the  connection  of  any  fire 
hose  to  any  fire  station,  be  of  a  uniform 
type.  Uniformity  of  the  hose  couplings 
on  the  ship  will  be  the  responsibility  of 
the  ship  operator.  Therefore,  the  specific 
thread  size  requirements  are  proposed 
for  removal. 

Sections  35.25-15,  35.25-20,  61.05-20, 
78.17-30.  78.33-20.  78.55-1.  97.15-15. 
97.30-20.  97.45-1,  109.423.  and  109.555 

Current  Coast  Guard  regulations 
require  boiler  safety  valves  to  be  sealed 
after  the  Coast  Guard  tests  the  valves. 
These  regulations  were  originally 
intended  to  discourage  vessel  crews 
from  tampering  with  boiler  safety  valves 
in  order  to  operate  the  boiler  at  a  higher 
than  designeid  pressure.  Modem  ships 
are  designed  so  that  the  steam 
propulsion  system  delivers  optimum 
performance  at  the  designed  steam 
pressiire.  Additionally,  modem  ships 
generally  adhere  to  fixed  schedules, 
without  as  much  time  spent  at  sea 
between  ports.  Therefore,  modem 
marinera  do  not  have  the  same 
incentives  to  gag  safety  valves  as 
mariners  in  the  past  might  have.  The 
requirement  to  seal  boiler  safety  valves 
is  an  antiquated  requirement  and  is 
inconsistent  with  the  President's  call  for 
greater  industry/government 
partnerships.  Therefore,  the  provisions 
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for  sealing  boiler  safety  valves  are 
proposed  for  removal. 

Section  56.5O-30(b)(6) 

This  section,  which  requires  a 
sentinel  valve  for  an  economizer  when 
a  valved  bypass  is  installed,  is  not 
necessary,  and  is  therefore  proposed  for 
removal.  Sentinel  valves  originally 
served  as  indicators  of  hazardous  boiler 
operation  by  giving  audible  indication 
that  the  system  is  overheated  and 
overpressured.  Modem  boiler 
automated  controls  have  superseded  the 
need  for  sentinel  valves.  Several  fail  safe 
mechanisms  are  incorporated  into  the 
boiler  automated  controls  to  prevent 
operation  of  the  boiler  with  a  low  water 
level.  Consequently,  there  is  no  need  for 
sentinel  valves  on  the  economizer  and 
this  requirement  is  proposed  for 
removal. 

Section  58.10-10(b) 

This  paragraph  refers  to  the 
installation  of  asbestos  to  protect 
semidiesel  or  hotbulb  diesels.  Asbestos 
may  not  now  be  installed  on  vessels  and 
semidiesels  and  hotbulb  diesels  are 
technologically  obsolete.  Therefore,  this 
paragraph  is  proposed  for  removal. 

Section  63.25-3 

As  part  of  the  Presidential  Regulatory 
Reform  Initiative,  the  Coast  Guard 
solicited  public  comments  regarding 
regulatory  reform.  Comments  received 
from  industry  stated  that  the  Coast 
Guard  requirement  to  test  the  electric 
hot  water  supply  boiler  controls  was 
financially  burdensome  to  the  maritime 
industry.  Each  tesfrequired  by 
regulation  imposes  a  burden  in  the  form 
of  operating  time  lost.  Additionally,  tbe 
electric  hot  water  supply  boiler  is  not 
vital  to  the  operation  of  the  ship. 
Therefore,  the  requirement  to  test  the 
electric  hot  water  supply  boiler  controls 
at  every  inspection  for  certification  has 
been  determined  to  be  imnecessary  and 
is  proposed  for  removal. 

Subpart  70.30,  §§90.30-1  and  90.30-5 

The  provisions  of  these  subparts 
address  vessels  acquired  under  the  Act 
of  August  9, 1954  and  installations  of 
equipment  made  during  the  imlimited 
national  emergency  declared  by  the 
President  on  May  27, 1941.  These 
subparts  are  no  longer  necessary  and  are 
therefore  proposed  for  removal.  The  Act 
of  August  9, 1954  has  been  recodified, 
resulting  in  an  erroneous  citation.  The 
regulations  addressing  equipm«it  made 
during  the  imlimited  national 
emergency  declared  by  the  President  on 
May  27, 1941,  are  no  longer  necessary 
because  Coast  Guard  records  indicate 
that  there  are  no  more  of  these  vessels 


in  commercial  service.  Coast  Guard 
records  indicate  that  installations  of 
equipment  made  during  the  imlimited 
national  emergency  declared  by  the 
President  on  May  27,  1941,  now  exist 
only  in  historical  or  museum  type 
capacities. 

Section  72.05-10 

The  Coast  Guard  is  proposing  to 
remove  the  requirement  that  there  be  an 
opening  at  the  top  of  doors  so  that 
smoke  may  be  detected  by  a  manual 
patrol.  Modem  smoke  detectors  have 
obviated  the  need  for  these  openings, 
which  actually  degrade  the  fire  safety  of 
corridors,  and  manual  patrols  are  no 
longer  used  by  the  type  of  vessels 
required  to  meet  these  standards. 

Subpart  78.43 

The  Coast  Guard  proposes  to  remove 
the  regulation  regarding  railroad 
passenger  car  ferries,  as  railroad 
passenger  car  ferries  are  no  longer  in 
use.  Therefore,  this  regulation  is 
unnecessary. 

Sections  78.47-27  and  97.37-20 

Gas  masks  are  no  longer  required  by 
the  Coast  Guard,  therefore  the  references 
to  gas  masks  are  proposed  for  removal. 

Section  105.10-1 

This  section  is  proposed  for  removal 
as  this  section  is  lumecessary.  This 
section  contains  no  regulations  or 
definitions.  This  section  only  states  that 
some  terms  which  are  used  are  defined, 
therefore  this  section  is  proposed  for 
removal. 

Sections  160.001-1  and  160.001-2 

Section  160.001-1,  contained  in  the 
general  regulations  for  life  preservers, 
states  that  certain  federal  and  military 
specifications  for  thread  are  later 
referenced  in  the  subpart.  However,  the 
hsted  specifications  are  no  longer 
referenced,  thereby  making  this  section 
obsolete.  The  contents  of  this  section  are 
therefore  being  deleted.  The  section  is 
being  revised  to  contain  other 
information  of  general  applicability  to 
life  preservers. 

Section  160.001-2  specifies  in 
paragraph  (b)  that'the  minimum 
buoyancy  for  life  preservers  must  be  at 
least  75  N  (16.5  lbs.),  which  is  equal  to 
the  buoyancy  of  cork  and  balsa  wood 
life  preservers.  As  cork  and  balsa  life 
preservere  are  no  longer  approved,  the 
Coast  Guard  is  proposing  to  increase  the 
minimum  buoyancy  value  for  the 
preservers  to  100  N  (22  lbs.),  the 
buoyancy  of  the  lowest  currently 
approved  adult  design.  Current  Coast 
Guard  regulations  do  not  allow  for  the 
approval  of  any  type  of  life  preserver 


with  a  buoyancy  less  than  100  N  (22 
lbs.)  and  therefore  this  change  will  have 
no  substantive  effect. 

Current  paragraph  160.001-2(d) 
requires  that  life  preservers  must  be 
reveraible.  However,  the  Coast  Guard 
has  approved  designs  which  are  not 
reversible.  In  addition,  SOLAS  provides 
for  approval  of  designs  that  clearly  can 
be  put  on  in  only  one  way.  Therefore, 
the  Coast  Guard  proposes  to  revise  this 
section  to  reflect  that  a  non-reversible 
life  preserver  may  be  approved,  as  well 
as  adding  a  provision  to  allow  approval 
of  designs  that  are  capable  of  being 
donned  in  more  than  one  way.  but 
which  tests  show  a  majority  of  users 
don  correctly  without  demonstration 
and  the  design  poses  no  significant  risk 
to  the  user  if  the  device  is  inadvertently 
donned  inside-out. 

Sections  160.006.  160.006-1.  160.006-4. 
and  160.006-5 

These  sections  of  46  CFR  subpart 
160.006  apply  to  the  cleaning  process 
for  PFDs.  They  are  being  proposed  for 
removal  and  the  title  changed  because 
there  have  been  no  applications  for  the 
approval  of  cleaning  processes  in  many 
years  and  there  are  currently  no 
approved  cleaning  processes  for  PFDs. 

Sections  160.024-6,  160.035-2, 
160.035-3.  160.035-4.  160.035-5. 
160.035-6.  160.035-7.  and  160.035-9 

The  regulations  setting  out 
specifications  for,  or  requiring  the 
carriage  of,  the  following  items  are 
proposed  for  removal  as  the  regulations 
are  obsolete:  the  container  for  storing 
the  signals  on  lifeboats  and  liferafts; 
classifications  for  motor  lifeboats; 
specifications  for  riveting  lifeboats; 
specifications  for  the  keel,  stem, 
stempost,  gunwales,  shell  plating, 
floors,  nosings,  breast  plates,  thwarts, 
sides  and  end  benches,  stanchions, 
footings,  rudders,  buoyancy  tanks  for 
lifeboats;  steel  hand  propelled  lifeboats: 
Class  2  lifeboats;  wooden  lifeboats; 
definitions  of  the  cubic  capacity  of 
lifeboats  and  the  number  of  persons  a 
lifeboat  may  be  permitted  to 
accommodate. 

Sections  167.65-45  and  196.05-1 

These  sections  are  proposed  for 
revision  to  remove  references  to  Coast 
Guard  Districts  which  no  longer  exist, 
District  3  and  District  12. 

Section  170.210 

The  Coast  Guard  indefinitely  delayed 
the  implementation  of  this  section  by  a 
notice  in  the  Federal  Register  on 
December  10,  1992  [57  FR  58406]  to 
further  investigate  the  costs  associated 
with  the  performance  of  the  periodic  . 
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lightweight  survey  the  section  requires. 
After  careful  consideration  the  Coast 
Guard  has  determined  that  the 
requirements  of  this  section  will  not 
significantly  contribute  to  enhanced 
vessel  safety  and,  if  implemented, 
would  result  in  an  unnecessary  and 
excessive  economic  burden.  Therefore, 
this  section,  containing  the  provisions 
for  periodic  Ughtweight  veriRcation  for 
those  vessels  not  required  to  be  SOLAS 
certificated  are  proposed  for  removal. 

Statutory  Language  Repeated 

Section  3.01-3 

This  section  is  proposed  for  removal 
because  this  section  duplicates  the 
authority  citation  for  the  subpart. 

Section  30.20-1 

This  section  repeats  the  definition  of 
Officer  in  Charge,  Marine  Inspection, 
which  is  stated  in  §  30.10-47. 

Section  30.20-10(b) 

Section  30. 20-1 0(b)  describes  the 
conditions  in  which  certificates  of 
inspection  may  be  revoked  or 
suspended.  Section  30.2O-10(b)  is 
proposed  for  deletion  as  the  information 
contained  in  §  30.20-10(b)  is  also 
contained  in  §  31.05-10(c). 

Section  30.20-50 

Section  30.20-50  states  that  any 
person  affected  by  a  decision  or  action 
may  appeal  therefrom  in  accordance 
with  46  CFR  subpart  1.03.  Section 
30.20-50  is  proposed  for  removal,  as  the 
appeal  procedures  contained  in  46  CFR 
subpart  1.03  specifically  state  they 
apply  throughout  title  46. 

Section  32.60-25 

In  §  32.60-25.  paragraph  (b)  is 
proposed  for  removal,  as  this  paragraph 
only  directs  the  reader  to  see  46  CFR 
subpart  32.57  for  structural  fire 
protection  regulations  for  tank  vessels 
contracted  for  on  or  after  January  1 . 
1963. 

Sections  35.12.  78.53,  97.43,  167.65-50. 
and  196.43 

These  subparts  and  section  apply  to 
placards  of  lifesaving  signals.  These 
subparts  and  section  are  no  longer 
necessary  because  regulations  for  the 
necessary  information  for  lifesaving 
signals  are  contained  in  the  newly 
revised  Subchapter  W  (61  FR  25272). 
which  contains  lifesaving  requirements 
for  all  vessels.  Therefore,  these 
regulations  are  proposed  for  removal 
from  individual  subchapters. 

Section  154.1445 

Section  154.1445  is  proposed  for 
removal  as  this  section  contains 


lifesaving  requirements.  Lifesaving 
requirements  are  now  contained  in  the 
newly  revised  Subchapter  W  (61  FR 
25272). 

Sections  160.013-4,  160.016-3. 
160.041-5(a).  160.044-4(a).  160.054- 
5(a).  160.056-6,  and  160.061-6 

The  regulations  listed  state  that  the 
Coast  Guard  may  inspect  the  place  of 
manufacture  for  the  following  items: 
hatchets  (lifeboat  and  liferaft)  for 
merchant  vessels:  flame  safety  lamps, 
first  aid  kits  for  merchant  vessels; 
lifeboat  bilge  pumps  for  merchant 
vessels:  first  aid  kits  for  inflatable 
liferafts;  rescue  boats;  and  emergency 
fishing  tackle  kits  for  merchant  vessels. 
The  C^ast  Guard  proposes  to  remove 
these  regulations  because  they 
unnecessarily  duplicate  provisions  in  46 
CFR  159.005.  46  CFR  159.005-5(3) 
states  that  the  manufacturer  of  approved 
equipment  must  allow  access  to  the 
place  of  manufacture  to  an  official 
representative  of  the  Coast  Guard. 

Sections  160.013-6,  160.041-7. 
160.043-7,  160.044-6.  160.054-7. 
160.058-6.  160.061-7.  160.062-6  (a),  (b). 
and  (d) 

These  regulations  apply  to  the 
procedures  for  approvais  of:  hatchets 
(lifeboats  and  liferafts)  for  merchant 
vessels;  first  aid  kits  for  merchant 
vessels:  jackknives  (with  can  opener)  for 
merchant  vessels;  lifeboat  bilge  pumps 
for  merchant  vessels,  first  aid  kits  for 
inflatable  liferafts;  sea  water  desalter 
kits  for  merchant  vessels,  emergency 
fishing  tackle  kits  for  merchant  vessels; 
hydraulic  and  manual  lifesaving 
equipment  releases.  The  Coast  Guard 
proposes  to  remove  these  regulations 
because  they  uiuiecessarily  duplicate 
provisions  in  46  CFR  159.005.  46  CFR 
159.005  describes  approval  procedures 
for  equipment  and  materials  which 
require  preapproval  inspections  and 
tests  by  an  independent  laboratory;  or 
preapproval  inspections  and  tests  by  the 
manufacturer,  or  no  preapproval 
inspections  or  tests.  The  approvals 
described  in  the  cites  listed  above  meet 
one  of  these  conditions,  therefore  the 
specific  approval  procedures  for  the 
individual  types  of  equipment  may  be 
removed.  Finally,  the  proposed  changes 
would  streamline  the  Coast  Guard's 
regulations. 

Incorporation  by  Reference 

Material  that  would  be  incorporated 
by  reference  is  contained  in  33  CFR 
155.140  and  159.2,  and  46  CFR  34.01- 
15,  35.01-3,  56.01-2,  63.05-1,  76.01-2, 
78.01-2,  95.01-2,  97.01-2.  108.101. 
109.105. 164.013-2. 172.020.  and 
193.01-3.  Copies  of  the  material  are 


available  for  inspection  where  indicated 
under  ADDRESSES.  Copies  of  the  material 
are  available  from  the  sources  listed  in 
33  CFR  155.140  and  159.2,  and  46  CFR 
34.01-15,  35.01-3,  56.01-2,  63.05-1, 
76.01-2.  78.01-2,  95.01-2,  97.01-2. 
108.101,  109.105,  164.013-2,  172.020, 
and  193.01-3.  Copies  of  the  material  are 
available  for  inspection  in  Room  1308, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Waskington.  DC 
20593-0001. 

Before  publishing  a  final  rule,  the 
Coast  Guard  will  submit  this  material  to 
the  Director  of  the  Federal  Register  for 
approval  of  the  incorporation  by 
reference. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  p>aragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  regulation 
proposes  to  remove  obsolete, 
unnecessary  or  excessive  provisions, 
and  to  harmonize  existing  regulations 
with  current  international  and  national 
safety  standards,  therefore,  the 
economic  impact  of  this  regulation  is 
expected  to  be  minimal. 

vessel  owners  or  operators  will  not  be 
required  to  purchase  the  international 
and  national  standards  incorporated  by 
reference  in  this  proposed  rule.  If 
purchased,  the  total  one-time  cost  of  all 
the  reference  materials  included  in  this 
proposal  is  estimated  to  be  $250.  The 
Coast  Guard  did  not  itemize  the  cost  of 
reference  materials  by  vessel  type. 
However,  the  cost  of  purchasing  these 
materials  is  estimated  to  be  significantiy 
less  than  $250  per  vessel  because  the 
vessel  owner  or  operator  will  only  need 
to  refisrence  materials  for  standards  that 
apply  to  their  vessel  type(s).  Vessels 
owners  or  operatora  needing  to 
reference  these  publications  can  chose 
to  purchase  them.  However,  most  of  the 
reference  materials  are  available  in  the 
public  forum  at  no  cost. 

A  portitm  of  the  tank  vessel  industry 
may  be  affected  by  the  cost  of  fitting 
additional  emergency  towing 
equipment.  These  vessels  were  required 
under  33  CFR  Part  155,  Emergency 
towing  capability  for  oil  tankere  (58  FR 
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67996).  to  install  this  equipment  on 
either  the  bow  or  stem  by  1997.  This 
proposal  will  make  the  arrangement 
required  on  both  ends  of  a  vessel  at  an 
estimated  one-time  cost  i>er  vessel  of 
$47,175  by  1999  as  required  currently  in 
SOLAS.  Tins  proposal  will  only  aSiect 
oil  tankships  between  20,000  to  50,000 
deadweight  tons  that  are  not  presenUy 
subject  to  SOLAS.  In  some  cases,  the 
Coast  Guard  has  allowed  delayed 
compliance  of  33  CFR  155  for  existing 
oil  tankships  until  1999.  This  proposal 
changes  the  existing  33  CFR  155 
implementation  date  of  1997  to  1999  for 
all  tankships  including  those  ships  that 
may  require  an  additional  towing 
arrangement  installation.  This  proposed 
delay  will  allow  tank  vessel  owners  or 
operatora  the  flexibility  to  comply 
without  additional  drydocking  expense 
and  provides  them  the  time  to  research 
and  compare  installation  costs. 

Furthermore,  the  Coast  Guard  believes 
that  harmonizing  its  regulations  to 
international  and  national  standards 
will  benefit  the  maritime  industry  by 
simplifying  the  requirements  to  which 
their  vessels  are  subject. 

The  Coast  Guard  solicits  cost  data  and 
comments  to  confirm  the  economic 
impact,  if  any,  of  these  proposed 
requirements  &t>m  all  interested  parties. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  vtdll  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields;  (2) 
governmental  jiuisdictions  with 
populations  of  less  than  50,000;  and  (3) 
a  "small  business"  as  defined  by  section 
3  of  the  Small  Business  Act  (15  U.S.C. 
632(a)).  Pvusuant  to  15  U.S.C.  632(a),  the 
standard  industrial  classification  codes 
and  size  standards  are  set  forth  in  the 
table  following  13  CFR  121.601. 

The  Coast  Guard  believes  this 
proposed  rule  will  have  no  significant 
economic  impact  on  small  entities 
because  it  amends  portions  of 
regulations  that:  (1)  are  purely 
administrative;  (2)  do  not  reflect 
coitunon  marine  industry  practice;  (3) 
do  not  have  general  applicability;  or  (4) 
are  repeated  in  other  sections  (see 
Regulation  Evaluation  section  of  this 
document  for  cost  estimates).  In  cases 
where  small  entities  may  need  to  use 
publications,  referred  to  in  this 
proposal,  they  are  available  in  the 
public  forum  at  no  cost  or  can  be 


purchased  at  minimal  cost.  In  addition, 
the  proposed  requirement  to  install  an 
emergency  towing  arrangement  only 
affiects  oil  tankships  between  20,000  and 
50.000  deadweight  tons  not  presenUy 
subject  to  SOLAS.  The  Coast  Guard  is 
not  aware  of  any  vessels  in  this  category 
owned  or  operated  by  a  small  entity.  If. 
however,  you  think  that  your  business 
or  organization  qualifies  as  9  small 
entity  as  described  and  that  this 
proposal  will  have  a  significant 
economic  impact  on  your  business  or 
organization,  please  submit  a  comment 
(see  "ADDRESSES")  explaining  why 
you  think  it  qualifies  and  in  what  way 
and  to  what  degree  this  proposal  will 
economically  affect  it. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B,  as  reviewed  by  59  FR 
38654,  July  29, 1994,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  The  rule 
is  a  matter  of  "maiming,  documentation, 
admeasurement,  inspection,  and 
equipping  of  vessels"  as  well  as, 
"equipment  approval  and  carriage 
requirements"  within  the  meaning  of 
subparagraphs  2.B.2.e(34)(d)  and  (e)  of 
Commandant  Instruction  M16475.1B 
that  clearly  has  no  significant 
enviroiunental  impact.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  "ADDMISSES." 

List  of  Subjects 

33  CFR  155 

Hazardous  substances,  Incorporation 
by  reference.  Oil  Pollution,  Reporting 
and  recordkeeping  requirements. 

33  CFR  159 

Incorporation  by  reference,  Sewage 
disposal.  Vessels. 

46  CFR  2 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vessels. 


46  CFR  3 

Oceanographic  research  vessels. 
Reporting  and  recordkeeping 
requirements.  Research, 

46  CFR  4 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Drug  abuse. 
Drug  testing.  Investigations,  Marine 
safety.  National  Transportation  Safety 
Board,  Nuclear  vessels,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Safety,  Transportation. 

46  CFR  6 

Navigation  (water).  Reporting  and 
recordkeeping  requirements,  Vessels. 

46  CFR  7 

Law  enforcement,  Vessek. 

46  CFR  10 

Reporting  and  recordkeeping 
requirements.  Schools,  Seamen. 

46  CFR  12 

Reporting  and  recordkeeping 
requirements.  Seaman. 

46  CFR  15 

Reporting  and  recordkeeping 
requirements.  Seaman,  Vessels. 

46  CFR  16 

Drug  testing.  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

46  CFR  24 
Marine  safety. 

46  CFR  25 

Fire  prevention,  Marine  safety, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  26 

Marine  safety,  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  28 

Fire  prevention.  Fishing  vessels. 
Marine  safety ,-Occupational  safety  and 
health,  Reporting  and  recordkeeping 
requirements.  Seaman. 

46  CFR  30 

Cargo  vessels.  Foreign  relations, 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Seaman. 

46  CFR  31 

Cargo  vessels.  Marine  safety, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  32 

Cargo  vessels.  Fire  prevention,  Marine 
safety.  Navigation  (water).  Occupational 
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safety  and  health.  Reporting  and 
r^ordkaeping  requirements.  Seaman. 

46  CFR  34 

Cargo  vessels.  Fire  prevention. 
Incorporation  by  reference.  Marine 
safety. 

46  CFR  35 

Cargo  vessels.  Incorporation  by 
refierence,  Marine  safety.  Navigation 
(water).  Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Seaman. 

46  CFR  39 

Cargo  vessels.  Fire  prevention. 
Hazardous  materials  transportation. 
Marine  safety.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements. 

46  CFR  50 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  56 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Vessels. 

46  CFR  58 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  61 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  63 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Vessels. 

46  CFR  68 

Vessels 
46  CFR  69 

Measurement  standards.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  70 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  71 

Marine  safety,  Passenger  vessels, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  72 

Fire  prevention.  Marine  safety. 
Occupational  safety  and  health. 
Passenger  vessels.  Seamen. 

46  CFR  76 

Fire  prevention.  Incorporation  by 
reference,  Marine  safety.  Passenger 
vessels. 


46  CFR  77 

Marine  safety.  Navigation  (water). 
Passenger  vessels. 

46  CFR  78 

Incorporation  by  reference.  Marine 
safety.  Navigation  (water),  Passenger 
vessels.  Penalties.  Reporting  and 
recordkeeping  requirements. 

46  CFR  80 

Advertising,  Marine  safety.  Passenger 
vessels.  Penalties.  Travel. 

46  CFR  90 

Cargo  vessels.  Marine  safety. 

46  CFR  91 

Cargo  vessels,  Marine  safety, 
Repmrting  and  recordkeeping 
requirements. 

46  CFR  92 

Cargo  vessels.  Fire  prevention,  Marine 
safety.  Occupational  safety  and  health, 
Seamen. 

.  46  CFR  93 

Cargo  vessels.  Marine  safety. 
Re{>orting  and  recordkeeping 
requirements. 

46  CFR  95 

Cargo  vessels.  Fire  prevention. 
Incorporation  by  reference.  Marine 
safety. 

46  CFR  96 

Cargo  vessels.  Marine  safety, 
Navigation  (water). 

46  CFR  97 

Cargo  vessels.  Incorporation  by 
reference.  Marine  safety.  Navigation 
(water).  Reporting  and  recordluMping 
requirements. 

46  CFR  105 

Cargo  vessels.  Fishing  vessels. 
Hazardous  materials  transportation. 
Marine  safety.  Petroleum.  Seamen. 

46  CFR  108 

Fire  prevention.  Incorporation  by 
reference.  Marine  safety.  Occupational 
safety  and  health.  Oil  and  gas 
exploration.  Vessels. 

46  CFR  109 

Incorporation  by  reference.  Marine 
safety.  Occupational  safety  and  health. 
Oil  and  gas  exploration,  Reporting  and 
recordkeeping  requirements.  Vessels. 

46CFfl  147 A 

Fire  prevention,  Hazardous 
substances.  Occupational  safety  and 
health.  Pesticides  and  pests.  Seamen. 
Vessels. 


46  CFR  148  ^ 

Cargo  vessels.  Hazardous  materials 
transportation,  Marine  safety. 

46  CFR  150 

Hazardous  materials  transportation. 
Marine  safety.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements. 

46CFH151 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

46CFH  153 

Administrative  practice  and 
procedure,  Cargo  vessels.  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

46  CFR  154 

Cargo  vessels.  Gases,  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  159 

Business  and  industry.  Laboratories, 
Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46CFH  160 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  164 

Fire  prevention.  Incorporation  by 
reference.  Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  166 

Schools,  Seamen.  Vessels. 

46  CFR  167 

Fire  prevention.  Marine  safety. 
Reporting  and  recordkeeping 
requirements,  Schools,  Seamen,  Vessels. 

46  CFR  168 

Occupational  safety  and  health, 
Schools,  Seamen,  Vessels. 

46  CFR  170 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  172 

Cargo  vessels.  Hazardous  materials 
transportation.  Incorporation  by 
reference,  Marine  safety. 

46  CFR  188 

Marine  safety,  Oceanographic 
research  vessels. 


Federal  Register  /  Vol.  61.  No.  224  /  Tuesday.  November  19,  1996  /  Proposed  Rules         58817 


46  CFR  189 

Marine  safety,  Oceanographic 
research  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  193 

Fire  prevention.  Incorporation  by 
reference.  Marine  safety.  Oceanographic 
researtJi  vessels. 

46  CFR  195 

Marine  safety.  Navigation  (water). 
Oceanographic  research  vessels. 

46  CFR  196 

Marine  safety,  Oceanographic 
research  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  197 

Benzene,  Diving,  Marine  safety. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  155  and  159  and 
46  CFR  Parts  2,  3,  4,  6,  7, 10, 12, 15. 16, 
24,  25,  26,  28,  30,  31,  32,  34,  35,  39,  50, 
56,  58.  61.  63  68.  69,  70.  71,  72,  76,  77. 
78,  80,  90,  91,  92,  93,  95,  96,  97,  105, 
108, 109, 147A,  148, 150, 151, 153, 154, 
159, 160, 164, 166, 167, 168, 170, 172, 
188, 189, 193. 195. 196, and  197  as 
follows: 

33  CFR 


PART  15&-OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

1.  llie  authority  citation  for  Part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j)(l),  46 
U.S.C  3715;  E.O.  12777,  56  PR  54757,  3  CFR, 
1991  Comp.,  p.  351: 49  CFR  1.46.  Sections 
155.100  through  155.130, 155.350  through 
155.400.  155.430,  155.440.  155.470,  and 
155.1010  through  155.1070  also  issued  under 
33  U.S.C.  1903(b).  Sections  155.480, 
155.750(e),  and  155.775  are  issued  under  46 
U.S.C  2103  and  section  4110,  Pub.  L.  101- 
380, 104  Stat  515  (46  U.S.C.  3703  note). 

Note:  Additional  requirements  for  vessels 
carrying  oil  or  hazardous  materials  are 
conUined  in  46  CFR  parts  30  through  36, 
150, 151,  and  153. 

§156.140    [Amended] 

2.  In  §  155.140,  paragraph  (b)  is 
amended  by  adding  in  alphabetical 
order  to  the  organizations  referenced, 
the  following  standards: 

§  1 55.1 40    Incorporation  by  reference. 

•  •        *        *        • 

(b)*  •  • 

International  Maritime  Organization  (IMO) 
Publications 

•  •         •         •         * 

Resolution  MSC35(63). 


AdopticMi  of  Guidelines  for  Emergency 
Towing  Arrangements  on  Tankers, 
May  20, 1994 155.235 

•         •         *         •         • 

3.  Section  155.235  is  revised  to  read 
as  follows: 

{155.235    Emergency  towing  capebillty  for 
oil  tankers. 

An  emergency  towing  arrangement 
shall  be  fitted  at  both  ends  on  board  ail 
oil  tankers  of  not  less  than  20,000 
deadweight  tons  (dwt),  constructed  on 
or  after  [publication  date  of  the  final 
rule].  For  oil  tankers  constructed  before 
(publication  date  of  the  final  rule],  such 
an  arrangement  shall  be  fitted  at  the  first 
scheduled  dry-docking  after 
[pubUcation  date  of  the  final  rule]  but 
not  later  than  1  January  1999.  The 
design  and  construction  of  the  towing 
arrangement  shall  be  in  accordance  with 
IMO  resolution  MSC.35(63). 

PART  159— MARINE  SANITATION 
DEVICES 

4.  The  authority  citation  for  Part  159 
continues  to  read  as  follows: 

Audiority:  Sec.  312(b)(l].  86  Stat.  871  (33 
U.S.C  1322(b)(1));  49  CFR  1.45(b)  and  1.46(1) 
and  (m). 

f  150.2    [Addecq 

5.  Section  159.2  is  added  to  read  as 
follows: 

f  150.2    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFTR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section;  the  Coast  Guard  must 
publish  notice  of  change  in  the  Federal 
Register;  and  the  material  must  be 
available  to  the  pubUc.  All  approved 
material  is  available  for  inspection  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Stieet  NW.,  Suite  700, 
Washington,  DC,  and  at  the  U.S.  Coast 
Guard,  Lifesaving  and  Fire  Safety 
Division  (G-MSE-4),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001,  and  is  available  from  the  soiut:es 
indicated  in  paragraph  (b)  of  this 
section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are  as  follows: 

International  Maritime  Organization  (IMO), 
Publications  Section,  4  Albert 
Embankment,  London,  SEl  75  R, 
England 
Resolution  MEPC.2(VI),  Recommendation  on 
International  Effluent  Standards  and 
Gaidelines  for  Performance  Tests  for 
Sewage  Treatment  Plants,  December 
1976 159.7 


6.  In  §  159.3,  the  definition  of  Length 
is  added  in  alphabetical  order  to  read  as 
follows: 

§150.3    Deflnlttone. 

•  *        *        •        • 

(g)  Length  means  a  straight  line 
measurement  of  the  overall  length  from 
the  foremost  part  of  the  vessel  to  the 
aftermost  part  of  the  vessel,  measured 
parallel  to  the  centerline.  Bow  sprits, 
bumpkins,  ruddera,  outboard  motor 
brackets,  and  similar  fittings  or 
attachments  are  not  to  be  included  in 
the  measurement. 

•  •        •        •        • 

7.  Section  159.5  is  revised  to  read  as 
follows: 

$150.5    ReQulrenMnte  for  veeeel 
manufactureri. 

No  manufacturer  may  manufacture  for 
sale,  sell,  offer  for  sale,  or  distribute  for 
sale  or  resale  any  vessel  equ^jped  with 
installed  toilet  facihties  unless  it  is 
equipped  with: 

(a)  An  operable  Type  II  or  ID  device 
that  has  a  label  on  it  under  §  159.16  or 
that  is  certified  under  §  159.12  or 

§  159. 12a;  or 

(b)  If  the  vessel  is  19.7  meters  (65  feet) 
or  less  in  length,  an  operable  Type  I 
device  that  has  a  label  on  it  under 

§  159.16  or  that  is  certified  under 
§159.12. 

8.  In  §  159.7,  the  note  is  removed  and 
the  section  is  revised  to  read  as  follows: 


$150.7    ftoqulramants  for  veaesi  operators. 

(a)  No  person  may  operate  any  vessel 
equip{>ed  with  installed  toilet  facilities 
imless  it  is  equipped  with: 

(1)  An  operable  Type  II  or  III  device 
that  has  a  label  on  it  under  §  159.16  or 
that  is  certified  under  §  159.12  or 

§  159.12a; 

(2)  If  the  vessel  is  19.7  meters  (65  feet) 
or  less  in  length,  an  operable  Type  I 
device  that  has  a  label  on  it  under 

§  159.16  or  that  is  certified  under 
§159.12;  or 

(b)  When  operating  a  vessel  on  a  body 
of  water  where  the  discharge  of  treated 
or  untreated  sewage  is  prohibited  by  the 
Environmental  Protection  Agency  under 
40  CFR  140.3  or  140.4,  the  operator 
must  secure  each  Type  I  or  Type  11 
device  in  a  manner  which  prevents 
discharge  of  treated  or  untreated 
sewage.  Acceptable  methods  of  securing 
the  device  include — 

(1)  Closing  the  seacock  and  removing 
the  handle; 

(2)  Padlocking  the  seacock  in  the 
closed  position; 

(3)  Using  a  non-releasable  wire-tie  to 
hold  the  seacock  in  the  closed  position; 
or 
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(4)  Locking  the  door  to  the  space 
enclosing  the  toilets  with  a  padlock  or 
door  handle  key  lock. 

(c)  When  operating  a  vessel  on  a  body 
of  water  where  the  discharge  of 
untreated  sewage  is  prohibited  by  the 
Environmental  Protection  Agency  under 
40  CFR  140.3.  the  operator  must  secure 
each  Type  III  device  in  a  manner  which 
prevents  discharge  of  sewage. 
Acceptable  methods  of  securing  the 
device  include — 

(1)  Closing  each  valve  leading  to  an 
overboard  discharge  and  removing  the 
handle: 

(2)  Padlocking  each  valve  leading  to 
an  overboard  discharge  in  the  closed 
position;  or 

(3)  Using  a  non-releasable  wire-tie  to 
hold  each  valve  leading  to  an  overtxiard 
discharge  in  the  closed  position. 

9.  Section  159.201  is  revised  to  read 
as  follows: 

f  1 59  J01    RacognWon  of  tMilltlaa. 

A  recognized  facility  is  an 
independent  laboratory  accepted  by  the 
Coast  Guard  under  46  CFR  159.010  to 
perform  the  tests  and  ins{>ections 
required  under  this  part.  A  list  of 
accepted  laboratories  is  available  from 
the  Commandant  (G-MSE-4). 

10.  Section  159.205  is  removed  and 
reserved. 

46  CFR 


PART  2— VESSEL  INSPECTIONS 

11.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  14  U  S.C  664;  31  U.S.C  9701; 
33  U.S.C.  1903;  43  U.S.C  1333.  1356;  46 
U.S.C  2110.  3306.  3703.  5115.  8105;  E.O. 
12234.45  FR  58801.  3  CFR  1980  Corap..  p. 
277;  49  CFR  1.46;  Subpart  2.45  also  issued 
under  the  authority  of  Act  Dec.  27.  1950.  Ch. 
1155.  sees  1.  2.  64  Stat  1120  (see  46  U.S.C 
App.  Note  prec.  1). 

•  12.  In  §2.01-1.  paragraphs  (a)(1)  and 
(d)(2)  are  revised  to  read  as  follows: 

f  2.01  -1    Applications  tor  Inapactlona. 

(a)  •  *  * 

(1)  Applications  for  inspections  of 
vessels  required  to  be  inspected  under 
Subtitle  II.  Title  46  of  the  U.S.C.  or 
imder  50  U.S.C.  198  shall  be  made  by 
the  master,  owner  or  agent  on  the 
following  Coast  Guard  forms  which  are 
obtainable  fropi  the  Officer  in  Charge. 
Marine  Inspection,  at  any  local  U.S. 
Coast  Guard  Marine  Safety  Office. 

*         *        ft        *        * 

(d)  *   •  • 

(2)  Certain  foreign-built  vessels  are 
not  permitted  to  engage  in  the  U.S. 
coastwise  trade  (domestic  trade)  unless 
specifically  authorized  by  law. 
Therefore,  when  foreign-built  vessels 


are  intended  for  use  in  the  coastwise 
trade  as  defined  by  the  Biueau  of 
Customs,  such  vessels  will  not  be 
inspected  and  certificated  unless 
sfMcifically  authorized  by  law  to  engage 
in  the  coastwise  trade. 

13.  In  §  2.01-10.  the  first  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

12.01-10    Inapactton  requtfemMite— 


(b)  The  Coast  Guard  on  its  own 
initiative  may  examine  or  inspect  or 
reinspect  at  any  time  any  vessel  subject 
to  inspection  under  Subtitle  n.  Title  46 
ofthe  U.S.C.  •   *   • 

14.  Section  2.01-20  is  revised  to  read 
as  follows: 

f2i>1-20    fWooctton  of  tmUIUMtf  of 
inepectlon. 

Under  the  authority  of  46  U.S.C.  3313 
and  46  U.S.C  3710,  a  certificate  of 
inspection  issued  to  a  vessel  may  be 
suspended  or  revoked  if  a  vessel  is 
found  not  to  comply  with  the  terms  of 
its  certificate  or  fails  to  meet  a  standard 
required  by  this  chapter. 

15.  In  §2.01-40.  paragraph  (a)  is 
revised  to  read  as  follows: 


12.01-40    Paeaangera  or  pereons  In 
addltfon  to  crew  on  cargo  or  tank  i 

(a)  Under  the  authority  of  46  U.S.C. 
3304,  a  documented  vessel  transporting 
cargo  may  be  allowed  by  its  certificate 
of  inspection  to  carry  not  more  than  12 
individuals  in  addition  to  the  craw  on 
international  voyages  and  not  more  than 
16  individuals  in  addition  to  crew  on 
other  voyages. 
***** 

16.  In  §  2.01—45.  paragraph  (a)  is 
revised  to  read  as  follows: 

§2.01-46    Excuraton  parmlt 

(a)  Under  the  authority  of  46  U.S.C. 
2113,  a  passenger  vessel  may  be 
permitted  to  engage  in  excursions  and 
carry  additional  numbers  of  passengers. 
For  details  see  part  71  of  subchapter  H 
(Passenger  Vessels)  of  this  chapter. 

17.  In  §2.01-50,  paragraph  (a)  is 
revised  to  read  as  follows: 

§2.01-60    Parsons  other  than  craw  on 
towing,  oyster,  or  flahlng  steam  vessaia. 

(a)  A  steam  vessel  engaged  in  towing, 
oyster  dredging  and  planting,  and 
fishing  may  be  permitted  to  carry 
persons  in  addition  to  its  crew. 


Subpart  2.45— {Removed] 

18.  Subpart  2.45  is  removed. , 


Subpart  2J0— [Removed] 

19.  Subpart  2.50  is  removed. 

§2.76-19    [Amentfsd] 

20.  In  §  2.75-19,  paragraph  (a)  is 
amended  by  removing  the  words 
"Merchant  Marine  Council"  and 
replacing  them  with  the  terms  "Marine 
Safety  Council." 

fZ76-60    [Amended] 

21.  In  §  2.75-50,  paragraph  (a)  is 
amended  by  removing  the  words 
"Merchant  Marine  Council "  and 
replacing  them  with  the  terms  "Marine 
Safety  Council". 

22.  Section  2.85-1  is  revised  to  read 
as  follows: 

f2.J6-1    Aasignmam  of  load  Nnaa. 

Most  U.S.  vessels,  and  foreign  vessels 
in  U.S.  waters  are  required  to  have  load 
line  assignments  in  accordance  with  [46 
U.S.C  Chapter  51].  The  load  lines  marks 
when  placed  on  a  vessel  indicate  the 
maximum  draft  to  which  such  vessel 
can  be  lawfully  submerged,  in  the 
various  circumstances  and  seasons 
applicable  to  such  vessel.  See 
subchapter  E  (Load  Lines)  of  this 
chapter  for  applicable  details  governing 
assignment  and  marking  of  load  lines. 

PART  3— DESIQNATION  OF 
OCEANOQRAPHIC  RESEARCH 
VESSELS 

23.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2113,  3306;  49  CFR 
1.46. 


§3.01-1    [Ar 

24.  Section  3.01-1  is  amended  by 
removing  the  terms  "46  U.S.C.  441"  and 
replacing  it  with  the  terms  "46  U.S.C. 
2101(18)". 

§3.01-3    [Rsmoved] 

25.  Section  3.01-3  is  removed. 

§3.03-1    [Amended] 

26.  Section  3.03-1  is  amended  by 
removing  the  terms  "46  U.S.C.  441"  and 
replacing  it  with  the  terms  "46  U.S.C. 
2101(18)". 


§3.10-1    [An 

27.  In  §  3.10-1,  paragraph  (a)  is 
amended  by  removing  the  terms  "under 
the  provisions  of  46  U.S.C.  441". 

PART  4— MARINE  CASUALTIES  AND 
INVESTIGATIONS 

28.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Anthority:  33  U.S.C.  1231;  43  U.S.C.  1333; 
46  U.S.C  2103,  2306,  8101.  6301.  6305;  50 
U.S.C  198;  49  CFR  1.46.  Authority  for 
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subpart  4.40:  49  U.S.C  1903(a)(1)(E):  49  CFR 
1.46. 

§4.01-3    [Added] 

29.  In  §  4.01-3.  paragraph  (d)  is  added 
to  read  as  follows: 

§  4.01  -3    Reporting  exclusion. 

•        •        •        *        * 

(d)  Except  as  provided  in  subpart 
4.40.  public  vessels  are  excluded  from 
the  reqiiirements  of  this  part. 

30.  Section  4.03-40  is  revised  to  read 
as  follows: 


§4.03^40    PubUci 

Public  vessel  means  a  vessel  that — 

(a)  Is  owned,  or  demise  chartered,  and 
operated  by  the  U.S.  Government  or  a 
government  of  a  foreign  coimtry 
including  a  vessel  operated  by  the  Coast 
Guard  or  Saint  Lawrence  Seaway 
Development  Corporation,  but  not  a 
vessel  owned  or  operated  by  the 
Department  of  Transportation  or  any 
corporation  organized  or  controlled  by 
the  Department;  and 

(b)  Is  not  engaged  in  commercial 
service. 

§4.40-3    [Amended] 

31.  In  §  4.40-3.  paragraph  (b)  is 
amended  by  removing  the  terms  "R.S. 
4450  (46  U.S.C.  239)"  and  replacing 
them  with  the  terms  "46  U.S.C.  Chapter 
63". 

32.  In  §  4.40-5.  paragraph  (a)  is 
revised  to  read  as  follows: 

§4.40-6    Daflnlttons. 

•        •        *        •        • 

(a)  Act  means  title  III  of  Public  Law 
93-633,  the  Independent  Safety  Board 
Act  of  1974  (49  U.S.C.  1131). 


§4.40-30    [Amended] 

33.  In  §  4.40-30.  paragraph  (f)  is 
amended  by  removing  the  terms  "R.S. 
4450  (46  U.S.C.  239)"  and  replacing  it 
vrith  the  terms  "46  U.S.C.  Chapter  63". 

PART  6— WAIVERS  OF  NAVIGATION 
AND  VESSEL  INSPECTION  LAWS  AND 
REGULATIONS  1 

34.  The  authority  citation  for  Part  6 
continues  to  read  as  follows: 

Authority:  Act  Dec.  27, 1950,  Ch.  1155, 
sees.  1.  2, 64  Stat.  1120  (see  46  U.S.C.  App. 
Note  prec.  1);  49  CFR  1.46. 

§6.07    [Amended] 

35.  In  §  6.07.  paragraph  (a)  is 
amended  by  removing  the  terms 
"subsection  (h)  of  R.S.  4551.  as 
amended  (46  U.S.C.  643)"  and  replacing 
it  with  the  terms  "46  U.S.C.  10311  (c)". 
Paragraph  (b)  is  amended  by  removing 
the  terms  "R.S.  4551  (h),  as  amended 


(46  U.S.C.  643)"  and  replacing  it  with 
die  terms  "46  U.S.C.  10311  (c)". 

§6.15    [Removed] 

36.  Section  6.15  is  removed. 

PART  7— BOUNDARY  UNES 

37.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  33  U.S.C.  151;  49 
CFR  1.46. 

§7.1    [Amended] 

38.  Section  7.1  is  amended  by 
removing  the  terms  "46  U.S.C.  88,  the 
Coastwise  Loadline  Act;"  and  replacing 
it  with  the  terms  "46  U.S.C.  5102  (b)(6). 
which  exempts  from  loadline 
requirements  certain  vessels  on 
domestic  voyages;". 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

39.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701,  46  U.S.C.  2101, 
2103,  7101,  7106.  7107;  49  CFR  1.45,  1.46; 
section  10.107  is  also  issued  under  the 
authority  of  44  U.S.C.  3507. 

§10.202    [Amended] 

40.  In  §  10.202.  paragraph  (e)  is 
amended  by  removing  the  last  sentence. 

§10.470    [Amended] 

41.  hi  §  10.470,  paragraphs  {b)(2)(ii), 
(d)(2)(ii).  (f)(2)(ii).  (h)(2)(i),  and  (j)(2)(ii), 
are  amended  by  removing  the  two  last 
sentences. 

§10.472    [Amended] 

42.  In  §  10.472,  paragraph  (a)(2)(ii)  is 
amended  by  removing  the  two  last 
sentences. 

§10.474    [Amended] 

43.  hi  §  10.474,  paragraph  (a)(2)(ii)  is 
amended  by  removing  the  two  last 
sentences. 

PART  12— CERTIFICATION  OF 
SEAMEN 

44.  The  authority  citation  for  Part  12 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  46  U.S.C.  2103. 
2110.  7301,  7701;  49  CFR  1.46. 

§12.01-6    [Removed] 

45.  Section  12.01-5  is  removed. 

§12.02-19    [Amended] 

46.  Section  12.02-19  is  amended  by 
removing  the  terms  "R.S.  4450,  as 
amended  (46  U.S.C.  239)"  and  replacing 
it  with  the  terms  "46  U.S.C.  Chapter 
77". 

Subpart  12.07— {Removed] 

47.  Subpart  12.07  is  removed. 


§12.15-13    [Amended] 

48.  In  §  12.15-13.  paragraph  (a)(1)  is 
removed  and  paragraphs  (a)(2),  (a)(3), 
and  (a)(4)  are  redesignated  paragraphs 
(a)(1).  (a)(2),  and  (a)(3)  respectively. 

§12.15-15    [Removed] 

49.  hi  §  12.15-15,  paragraph  (a)(1)  is 
removed  and  paragraphs  (a)(2).  (a)(3), 
and  (a)(4)  are  redesignated  as 
paragraphs  (a)(1).  (a)(2),  and  (a)(3) 
respectively. 

§12.17-1    [Removed] 

50.  Section  12.17-1  is  removed. 

§12.17-6    [Removed] 

51.  Section  12.17-5  is  removed. 

§12.17-7    [Removed] 

52.  Section  12.17-7  is  removed. 

§12.17-10    [Removed] 

53.  Section  12.17-10  is  removed. 

§12.17-15    [Removed] 

54.  Section  12.17-15  is  removed. 

§12.17-20    [Removed] 

55.  Section  12.17-20  is  removed. 

56.  Section  12.25-1  is  revised  to  read 
as  follows: 

§  12.25-1    Certification  required. 

Every  person  employed  in  a  rating 
other  ttum  able  seaman  or  qualified 
member  of  the  engine  department  of 
U.S.  merchant  vessels  requiring  such 
certificated  persons  shall  produce  a 
merchant  mariner's  document  to  the 
master,  or  person  in  charge  if 
appropriate,  before  signing  a  shipping 
articles  agreement. 

§12.25-35    [Amended] 

57.  In  §  12.25-35,  paragraph  (b)  is 
amended  by  removing  the  terms  "under 
the  provisions  of  title  53  ofthe  Revised 
Statutes  and  the  regulations  in  this 
subchapter". 

PART  15— MANNING  REQUIREMENTS 

58.  The  authority  citation  for  Part  IS 
continues  to  read  as  follows: 

Audiority:  46  U.S.C.  3703,  8105;  49  CFR 
1.46. 

§15.815    [Amended] 

59.  In  §  15.815,  paragraph  (c)  is 
amended  by  removing  the  terms  "On  or 
after  Jime  1, 1995."  and  by  capitalizii^ 
the  "e"  in  the  term  "each". 

PART  16— CHEMICAL  TESTING 

60.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Audiority:  46  U.S.C  2103.  3306.  7101. 
7301,  and  7701;  49  CFR  1.46. 
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116.206    [RwnovMf] 

61.  In  §  16.205.  paragraphs  (a),  (b).  (c). 
(d),  and  (e)  are  removed  and  paragraphs 
(f)  and  [a]  are  redesignated  paragraphs 
(a)  and  (b)  respectively. 


regulations  thereunder"  and  replacing 
them  with  the  terms  "Subtitle  11.  Title 
46  U.S.  Code  and  regulations  issued 
under  these  statutes". 


116.207 

62.  In  §  16.207.  paragraph  (b)  is 
removed  and  the  paragraph  designation 
"(a)"  is  removed. 

PART  24— GENERAL  PROVISIONS 

63.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority.  46  U.S.C.  2113.  3306.  4104. 
4302:  E.O.  12234.  45  FR  58801.  3  CFR.  1980 
Comp..  p.  277;  49  CFR  1  46. 

64.  In  subpart  24.01.  the  title  is 
revised  to  read  as  follows: 

Subpart  24.01 — Purpoaa 

65.  Section  24.01-1  is  revised  to  read 
as  follows: 

f  24.01  -1    Purpoa*  of  ragulatkxis. 

The  purpose  of  the  regulations  in  this 
subchapter  is  to  set  forth  uniform 
minimum  requirements  for  uninspected 
commercial  vessels,  certain  motor 
vessels,  vessels  propelled  by  said 
carrying  passengers  for  hire,  and  barges 
carrying  passengers  for  hire. 

124.01-6    [RwTWV«d] 

66.  Section  24.01-5  is  removed. 

124.10^    [AnMndwf] 

67.  Section  24.10-9  is  amended  by 
removing  the  terms  "title  52.  Revised 
Statutes,  and  acts  amendatory  thereof  or 
supplementary  thereto,  and  rules  and 
regulations  thereunder"  and  replacing 
them  with  the  terms  "Subtitle  II.  Title 
46  U.S.  Code  and  regulations  issued 
under  these  statutes". 


1 24.10-15    (An 

68.  Section  24.10-15  is  amended  by 
removing  the  terms  "title  52.  Revised 
Statutes,  and  acts  amendatory  thereof  or 
supplementary  thereto,  and  rules  and 
regulations  thereunder"  and  replacing 
them  with  the  terms  "Subtitle  II.  Title 
46  U.S.  Code  and  regulations  issued 
under  these  statutes '. 

§24.10-17    [AnMfKtod] 

69.  In  §24.10-17.  paragraph  (a)  is 
amended  by  removing  the  terms  ",  since 
such  a  boat  is  also  subject  to  the  Act  of 
April  25.  1940.  as  amended  (46  U.S.C. 
526-526u),  and  the  regulations 
promulgated  thereunder". 

124.10-21    [Anwndwq 

70.  Section  24.10-21  is  amended  by 
removing  the  terms  "title  52.  Revised 
Statutes,  and  acts  amendatory  thereof  or 
supplementary  thereto,  and  rules  and 


124.16-6    (Ar 

71.  Section  24.15-5  is  amended  by 
removing  the  terms  "the  Motorboat  Act 
of  1940  (46  U.S.C.  526-526U)  and  the 
regulations  in"  and  removing  the 
paragraph  designation  "(a)". 

PART  25— REQUIREMENTS 

72.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903(b):  46  U.S.C 
3306.  4302:  49  CFR  1 .46. 

I2S.26-6    [AmwKtod] 

73.  In  §  25.26-5.  paragraphs  (b) 
introductory  text  and  (c)  introductory 
text  are  amended  by  removing  the  terms 
"After  March  10,  1994."  and 
capitalizing  the  letter  "t"  in  the  term 
"the". 

128.26-20    [AmMKtod] 

74.  In  $  25.26-20,  paragraphs  (a) 
introductory  text  and  (b)  introductory 
text  are  amended  by  removing  the  terms 
"After  March  10.  1994."  and 
capitalizing  the  letter  "t"  in  the  term 
"the". 

75.  In  §  25.40-1,  paragraphs  (c)  and 
(d)  introductory  text  are  revised  to  read 
as  follows: 


f  25.40-1    Tank*  and  anglne 


(c)  Boats  which  are  manufactiued  or 
used  primarily  for  commercial  use; 
which  are  leased,  rented  or  chartered  to 
another  for  the  latter  commercial  use; 
which  are  engaged  in  the  carriage  of  six 
or  fewer  passengers;  or  which  are  in 
compliance  with  the  requirements  of  33 
CFR  part  183  are  exempted  from  these 
requirements. 

(d)  Boats  built  after  )uly  31,  1978. 
which  are  manufactiuwi  or  used 
primarily  for  noncommercial  use;  which 
are  rented,  leased  or  chartered  to 
another  for  the  latter's  noncommercial 
use;  or  which  are  engaged  in  conveying 
six  or  fewer  passengers  are  exempted 
from  the  requirements  of  paragraph  (a) 
for  fuel  tank  compartments  that: 


PART  26— OPERATIONS 

76.  The  authority  citation  for  Part  26 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  4104,  6101, 
8105;  E.O.  12234.  45  FR  58801.  3  CFR  1980 
Comp.,  p.  277;  49  CFR  1.46. 

77.  Section  26.03-5  is  revised  to  read 
as  follows: 


f26.i>3-6    Action  raqulred  aflar accident 

(a)  Whenever  an  undocumented 
vessel  is  involved  in  a  marine  casualty, 
the  master  or  individual  ip  charge 
shall— 

(1)  Render  necessary  assistance  to 
each  individual  affiacted  to  save  that 
affected  individual  from  danger  caused 
by  a  marine  casualty,  so  far  as  the 
master  or  individual  in  charge  can  do  so 
without  serious  danger  to  the  master's 
or  the  individual's  vessel  or  to 
individuals  on  board;  and 

(2)  Give  the  master's  or  individual's 
name  and  address  and  identification  of 
the  vessel  to  the  master  or  individual  in 
charge  of  any  other  vessel  involved  in 
the  casualty,  to  any  individual  injured, 
and  to  the  owner  of  any  property 
damaged. 

(b)  Undociunented  vessels  involved  in 
marine  casualties  shall  report  the 
casualty  in  accordance  with  the 
requirements  of  33  CFR  part  173, 
subpart  C. 

Subpart  26.10— [Ramovad] 

78.  Subpart  26.10  is  removed. 

PART  28— REQUIREMENTS  FOR 
COMMERCIAL  FISHING  INDUSTRY 
VESSELS 

79.  The  authority  citation  for  Part  28 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3316,  4502.  4506. 
6104.  10603;  49  U.S.C.  5103.  5106;  49  CFR 
1.46. 

80.  In  §  28.120,  i>aragraph  (c)  is 
removed,  paragraphs  (d),  (e),  (f),  (g),  and 
(h)  are  redesignated  paragraphs  (c),  (d), 
(e),  (f).  and  (g)  respectively,  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

128.120    Survival  craft 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (g)  of  this  section,  each 
vessel  must  carry  the  survival  craft 
specified  in  tale  28.120(a),  table 
28.120(b).  or  table  28.120(c).  as 
appropriate  for  the  vessel,  in  an 
aggregate  capacity  to  accommodate  the 
total  number  of  individuals  on  board. 


f  28.380    [Amended] 

81.  In  §  28.380,  paragraph  (b)  is 
amended  by  inserting  the  term 
"electrical  heating  tape,"  between  the 
terms  "galley  uptake."  and  "or  similar 
source  of  ignition." 

PART  30-GENERAL  PROVISIONS 

82.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3703;  49 
DSC  5103,  5106;  49  CFR  1.45, 1.46;  Section 
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30.01-2  also  issued  under  the  authority  of  44 
U.S.C  3507;  Section  30.01-5  also  issued 
under  the  authority  of  Sec.  4109,  Pub.  L 
101-380, 104  Stat  515. 

f3a01-3    [Removed] 

83.  Section  30.01-3  is  removed. 

f3a01-15    [Removed] 

84.  In  §  30.01-15,  paragraph  (a)  is 
removed  and  the  paragraph  designation 
"(b)"  is  removed. 

f3a01-20    [Removed] 

85.  Section  30.01-20  is  removed. 

f3ai0-19    [Amended] 

86.  Section  30.10-19  is  amended  by 
removing  the  terms  "title  52,  R.S.,  acts 
amendatory  thereof  or  supplemental 
thereto,  rules  and  regulations 
thereimder  and  the  inspections  required 
thereby"  and  replacing  them  with  the 
terms  "Subtitle  D,  Title  46,  U.S.  Code 
and  regulations  issued  under  these 
statutes". 

f  30.10-43    [Amended] 

87.  Section  30.10-43  is  amended  by 
removing  the  terms  "title  52,  R.S.,  acts 
amendatory  thereof  or  supplemental 
thereto,  rules  and  regulations 
thereunder  and  the  inspections  required 
thereby"  and  replacing  them  with  the 
terms  "Subtitle  II,  Title  46,  U.S.  Code 
and  regulations  issued  under  these 
statutes". 

§3ai0-47    [Amended] 

88.  Section  30.10-47  is  amended  by 
removing  the  terms  "title  52,  R.S.,  acts 
amendatory  thereof  or  supplemental 
thereto,  rules  and  regulations 
thereunder  and  the  inspections  required 
thereby"  and  replacing  them  with  the 
terms  "Subtitle  II,  Title  46,  U.S.  Code 
and  regulations  issued  under  these 
statutes". 

Subpart  30.20— [Removed] 

89.  Subpart  30.20  is  removed. 

PART  31— INSPECTION  AND 
CERTIRCATION 

90.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  IS^Kj);  46  U.S.C 
2103,  3306,  3703;  49  U.S.C  5103.  5106:  E.O. 
12234.  45  FR  58801,  3  CFR,  1980  Comp..  p. 
277;  E.O.  12777,  56  FR  54757,  3  CFR  1991 
Comp.,  p.  351;  49  CFR  1.46.  Section  31.10- 
21a  also  issued  under  the  authority  of  Sect. 
4109,  Pub.L.  101-380, 104  Stat.  515. 

91.  In  §  31.10-5,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 


931.10-6 
TB/ALL 

(a)  •  *  ' 


Inspection  of  new  tank 


(1)  The  plans  and  specificaticHis  shall 
include  the  arrangement  of  the  cargo 
gear.  Plans  and  specifications  for  cargo 
gear  shcdl  be  approved  by  either  a 
recognized  classification  society  or  the 
International  Cargo  Gear  Bureau,  whose 
home  office  is  located  at  17  Battery 
Place,  New  York,  NY  10004,  prior  to 
submission  to  the  Officer  in  Chai^,   - 
Marine  Inspection. 
*        •        *        •        • 

92.  hi  §  31.10-16,  paragraphs  (a), 
(b)(3),  (c)  and  (e)  are  revised  to  read  as 
follows: 

931.10-16    Inspection  and  certHlcation  of 
cargo  geer— TB/ALL 

(a)  The  owner,  operator  or  master 
shall  provide  the  Officer  in  Charge, 
Marine  Inspection  with  all  ciurent  vahd 
certificates  and  registers  of  cargo  gear 
issued  by  competent  persons  or  a 
recognized  organization  or  nonprofit 
association  approved  by  the 
Commandant  to  certify  the  suitabihty  of 
the  cargo  gear. 

(b)  *  *  • 

(3)  Indicate  that  the  cargo  gear 
described  in  the  certificate  or  register 
compUes  with  the  standards  of  the 
organization  or  association  authorized 
to  issue  the  certificate  or  register. 

(c)  Competent  persons  for  the 
purposes  of  this  section  are  defined  as — 

(1)  Surveyors  of  a  classification 
society  recognized  by  the  Commandant 
under  46  U.S.C.  3316; 

(2)  Surveyors  of  a  recognized  cargo 
gear  organization; 

(3)  Responsible  officials  or  employees 
of  the  testing  laboratories,  companies,  or 
organizations  who  conduct  tests  of 
pieces  of  loose  cargo  gear,  wire  rope,  or 
the  annealing  of  gear  as  may  be  required 
by  the  standards  of  the  organization  or 
association  authorized  to  issue  the 
certificate  or  register. 

(d)  •  *  • 

(e)  The  authorization  for  an 
organization  to  perform  the  required 
inspection  is  granted  at  the  discretion  of 
the  Commandant  (G-MOC),  and  vdll 
continue  until  suspended,  canceled,  or 
modified.  The  following  organizations 
are  currently  recognized,  by  the 
Commandant  (G-MOC),  as  having  the 
technical  competence  to  handle  the 
required  inspection: 

The  International  Cargo  Gear  Bureau,  Inc., 
with  home  office  at  17  Battery  Place,  New 
York,  NY  10004. 

93.  In  §  31.10-20,  paragraphs  (a)  and 
(d)  are  revised  to  read  as  follows: 

931.10-20    Definitions  relating  to  hull 
examinations— TB/ALL. 

(a)  Drydock  examination  means 
hauling  out  of  a  vessel  or  placing  a 
vessel  in  a  drydock  or  slipway  for  an 


examination  of  all  accessible  parts  of  the 
vessel's  underwater  body  and  all 
through-hull  fittings. 

•  •        •        •        • 

(d)  Underwater  survey  means  the 
examination,  while  the  vessel  is  afloat, 
of  all  accessible  parts  of  the  vessel's 
underwater  body  and  all  through-hull 
fittings. 

94.  hi  §  31.10-21,  paragraphs  (d)(4), 
(e)  introductory  text  and  (e)fl)  are 
revised  to  read  as  follows: 

9  31 .1 0-21    Drydock  examination,  Internal 
etnicbiral  examinstton,  cargo  tenk  intsmei 
examination,  and  underwster  eurvey 
intervals— TB/ALL. 

•  •        *        •        • 

(d)*  •  • 

(4)  The  means  that  will  be  provided 
for  examining  through-hull  fittings. 

•  •        •        •        * 

(e)  Vessels  otherwise  qualifying  imder 
paragraph  (d)  of  this  section,  that  are  15 
years  of  age  or  older  may  be  considered 
for  continued  participation  in  or  entry 
into  the  underwater  survey  program  on 
a  case-by-case  basis  if — 

(1)  Before  the  vessel's  next  scheduled 
drydocking,  the  owner  or  operator 
submits  a  request  for  participation  or 
continued  participation  to  Gammandant 
(G-MOC); 


931.10-33    [Removed] 

95.  Section  31.10-33  is  removed. 

Subpart  31.37— (Removed] 

96.  Subpart  31.37  is  removed. 

PART  32— SPECIAL  EQUIPMENT, 
PyiACHINERY,  AND  HULL 
REQUIREMENTS 

97.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306.  3703;  E.O. 
12234.  45  FR  58801.  3  CFR.  1980;  Comp..  p. 
277;  49  CFR  1.46;  Subpart  32.59  also  under 
the  authority  of  Sect.  4109,  Pub.  L.  101-380. 
104  Stat.  515. 

98.  In  §  32.53-1,  paragraph  (c)  is 
revised  to  read  as  follows: 

932.53-1     Application— T/ALL. 

***** 

(c)  This  part  does  not  apply  to  vessels 
as  stated  in  46  U.S.C.  3702. 

99.  In  §  32.53-10,  paragraphs  (c),  (d), 
(e),  and  (f)  are  removed  and  paragraph 
(b)  is  revised  to  read  as  follows: 

932.53-10    Genersl— T/ALL. 

(b)  Each  inert  gas  system  must  be 
designed,  constructed  and  installed  in 
accordance  with  the  provisions  of 
SOLAS  II-2,  Regulation  62,  with  the 
following  provisions: 
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(1)  Acceptable  types  of  water  seals 
include  the  wet  and  semiwet  type. 
Other  types  of  seals  may  be  accepted  on 
a  case  by  case  basis  if  approval  is  given 
by  the  Coast  Guard  Marine  Safety 
Center. 

(2)  If  a  vapor  collection  system 
required  to  meet  part  39  of  this 
subchapter  is  connected  to  the  inert  gas 
system,  the  instruction  manual  required 
by  SOLAS  n-2.  Regulation  62.21  must 
include  procedures  relating  to  vapor 
collection  operations. 

I38.53-1S    (ftanowwl] 

100.  Section  32.53-15  is  removed. 

132.83-20   [Hamoved] 

101.  Section  32.5^20  is  removed. 

132.03-25    URmmo^mai 

102.  Section  32.53-25  is  removed. 

132.53-30    [RMnowwq 

103.  Section  32.53-30  is  removed. 

132.53-36    [R«no««fl 

104.  Section  32.53-35  is  removed. 

132.53-40    [Removed] 

105.  Section  32.53-40  is  removed. 

132.53-46    [Removed] 

106.  Section  32.53—45  is  removed. 

132.53-60    [Removed] 

107.  Section  32.53-50  is  removed. 

132.53-66    [Removed] 

108.  Section  32.53-55  is  removed. 

§32.53-60    [Removed] 

109.  Section  32.53-60  is  removed. 

132.53-66    [Removed] 

110.  Section  32.53-65  is  removed. 

132.53-70    [Removed] 

111.  Section  32.53-70  is  removed. 

132.53-75    [Removed] 

112.  Section  32.53-75  is  removed. 

132.53-60    [Removed] 

113.  Section  32.53-80  is  removed. 

132.53-66    [Removed] 

114.  Section  32.53-85  is  removed. 

115.  In  §32.55-20.  paragraph  (e)  is 
added  to  read  as  follows: 

132.56-20    Venting  of  cargo  tank*  of 
tankaMpa  conatructed  on  or  afiar  July  1, 
1661— T/ALL. 

•         •         ■         •         * 

(e)  Tank  vents  which  meet  the 
requirements  of  SOLAS  will  be 
considered  equivalent  to  the  provisions 
of  this  section. 

132.56-40    [Removed] 

116.  Section  32.55—40  is  removed. 


117.  In  §32.56-1.  the  text  is 
redesignated  as  paragraph  (a)  and 
paragraph  (b)  is  added  to  read  as 
follows: 


§32je-i 


T/ALL. 


(b)  SOLASKxrtificated  vessels  may  be 
considered  equivalent  to  the  provisions 
of  this  subpart. 

118.  In  §32.57-1,  the  text  is 
redesignated  as  paragraph  (a)  and 
paragraph  (b)  is  added  to  read  as 
follows: 


§32.57-1    A| 


TWALL. 


(b)  SOLAS-certificated  vessels  may  be 
considered  equivalent  to  the  provisions 
of  this  subpart. 

119.  In  §32.57-10.  paragraph  (d)(4)  is 
revised  to  read  as  follows: 

§32.57-10    Cooakuctton— TB/ALL 

•        •        •        •        • 

(d)«  •  • 

(4)  The  integrity  of  any  deck  in  way 
of  a  stairway  opening,  other  than  a 
stairtower,  shall  be  maintained  by 
means  of  "A"  or  "B"  Class  bulkheads 
and  doors  at  one  level.  The  integrity  of 
a  stairtower  shall  be  maintained  by  "A" 
Class  doors  at  every  level.  The  doors 
shall  be  self-closing  type.  No  means 
shall  be  provided  for  locking  such 
doors,  except  that  crash  doors  or  locking 
devices  capable  of  being  easily  forced  in 
an  emergency  may  be  employed 
provided  a  permanent  and  conspicuous 
notice  to  this  effect  is  attached  to  both 
sides  of  the  door.  Holdback  hooks,  or 
other  means  of  permanently  holding  the 
door  o{>en  will  not  be  permitted. 
However,  magnetic  holdbacks  operated 
from  the  bridge  or  from  other  suitable 
remote  control  positions  are  acceptable. 


§32.60-25    [f 

120  In  §32.60-25,  paragraph  (b)  is 
removed  and  the  paragraph  designation 
(a)  is  removed. 

PART  34— nREFIQHTINQ  EQUIPMENT 

121.  The  authority  dution  for  Part  34 
continues  to  read  as  follows: 

Authority:  46  U  S.C.  3306,  3703;  E.O. 
12234.  45  PR  58801.  3  CFR,  1980  Ckimp..  p. 
277:  49  C3TI  1.46. 


§34.01-15    [Ar 

122.  In  §  34.01-15,  paragraph  (b)  is 
amended  by  adding  in  alphabetical 
order  to  the  organizations  referenced, 
the  following  standard: 

§  34.01-15    Inoorporatton  by  rafafnca. 

•        •        •        •        • 


National  Fin  Pntaction  Association  (NFPA) 

1  Battarymarch  Paik.  Quincy.  MA  0226»- 

9101 
NFPA  13-1996.  Staodard  for  the 

Installation  of  Sprinkler 

Systems 34.30-1 


§34.10-5    [Amended] 

123.  In  §34.10-5.  parag 
revised  to  read  as  foUows 


ph  (f)  is 
§34.10-5    Firs  pun^a— T/ALL 


(0  Fire  piunps  may  be  used  for  other 
purposes  provided  at  least  one  of  the 
required  pumps  is  kept  available  for  use 
on  the  fire  system  at  all  times.  In  no  case 
shall  a  pump  having  connection  to  an 
oil  line  be  used  as  a  fire  pump.  Branch 
lines  connected  to  the  fire  main  for 
purposes  other  than  fire  and  deck  wash 
shall  be  arranged  so  that  the 
requirements  of  paragraph  (b)  of  this 
section  and  any  other  services  installed 
on  the  fire  main  can  be  met 
simultaneously. 


§34.10-10   [Amended] 

124.  In  §  34.10-10,  paragraph  (h)  is 
revised  to  read  as  follows: 

§34.10-10    Fire 8Mlonhydranta,hoae and 
nostaa— T/ALL 


(h)  Fire  station  hydrant  connections 
shall  be  brass,  bronze,  or  other 
equivalent  metal.  A  uniform  coupling 
design  shall  be  used  for  each  hose 
diameter  throughout  the  vessel. 


§34.15    [Removed] 

125.  In  §  34.15-5.  paragraph  (d)  is 
removed  and  paragraph  (e)  is 
redesignated  paragraph  (d). 

§34.20-5    [Amended] 

126.  In  §  34.20-5.  paragraph  fb)(l)  is 
revised  to  read  as  follows: 

§34.20-6    Quantity  of  foam  required— T/ 
ALL 

•        •        •        •        • 

(b)-  '  • 

(1)  For  usual  petroleum  products  the 
rate  of  supply  of  foam  solution  shall  be 
not  less  than  the  greatest  of  the 
following:  « 

(i)  0.6  Uters/min  per  square  meter  of 
cargo  tanks  deck  area,  where  cargo  tanks 
deck  area  means  the  maximum  breadth 
of  the  ship  multiplied  by  the  total 
longitudinal  extent  of  the  cargo  tank 
spaces; 

(ii)  6  liters/min  per  square  meter  of 
the  horizontal  sectional  area  of  the 
single  tank  having  the  largest  such  area; 
or 

(iii)  3  liters/min  per  square  meter  of 
the  area  protected  by  the  largest 
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monitor,  such  area  being  entirely 
forward  of  the  monitor,  but  not  less  than 
1,250  liters/min. 


Subpart  34.30-{Adde<J] 

127.  Subpart  34.30,  consisting  of 

§  34.30-1,  is  added  to  read  as  follows: 

SubfMrt  34.30— Automatic  Sprinkler 
Systafns,  Details 

§34.30-1     Application— TB/ALL 

Automatic  sprinkler  systems  shall 
comply  with  NFPA  13-1996. 

PART  35— OPERATIONS 

128.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j];  46  U.S.C. 
3306,  3703,  6101;  49  U.S.C.  5103,  5106;  E.O. 
12234, 45  FR  58801.  3  CFR,  1980  Comp.,  p. 
277;  E.O.  12777,  56  FR  54757.  3  CFR.  1991 
Comp..  p.  351;  49  CFR  1.46. 

§35.01-3    [Amended] 

129.  In  §  35.01-3,  paragraph  (b)  is 
amended  by  adding  in  numerical  order 
of  the  incorporated  standards  the 
following  standard: 

§  35.01-3    Incorporation  by  rafaranca. 

(b)"** 
ASTM  F  162&-1995  Standard  Practice 
for  Preparing  Shipboard  Fire 
Control  Plans 35.10-3 

§35.01-40    [Removed] 

130.  Section  35.01-40  is  removed. 

§35.07-10    [Amended] 

131.  In  §  35.07-10,  paragraph  (b)(3)  is 
amended  by  removing  the  terms  "46 
U.S.C,  sections  85e  and  88e,  and"  and 
paragraph  (c)(2)  is  amended  by 
removing  the  terms  "See  46  U.S.C.  85e 
and  88e." 

132.  Section  35.10-3  is  revised  to  read 
as  follows: 

§35.10-3    Display  of  plan»-TB/ALL 

Barges  constructed  on  or  after  [date  of 
publication  of  the  final  rule]  with 
sleeping  accommodations  for  more  than 
six  persons  and  all  self-propelled 
vessels  shall  have  permanently 
exhibited  for  the  guidance  of  the  officer 
in  charge  of  the  vessel  the  following 
plans: 

(a)  General  arrangement  plans 
showing  for  each  deck  the  fire  ccmtrol 
stations,  the  various  sections  enclosed 
by  fire-resisting  bulkheads,  together 
with  particulara  of  the  fire  alarms, 
detecting  systems,  the  sprinkler 
installation  (if  any),  the  fire 
extinguishing  appliances,  means  of 
access  to  difiierent  compartments,  decks. 


etc.,  and  the  ventilating  systems 
including  particulars  of  the  master  fan 
controls  the  positions  of  dampere,  the 
location  of  the  remote  means  of 
stopping  fans,  and  identification 
numbera  of  the  ventilating  fans  serving 
each  section.  If  cargo  compartments  are 
"specially  suitable  for  veMcles,"  they 
shall  be  so  indicated  on  the  plan. 
Alternatively,  at  the  discretion  of  the 
Commandant,  the  aforementioned 
details  may  be  set  out  in  any  other 
medium,  such  as  a  booklet  or  on 
computer  software,  provided  that  the 
aforementioned  details  are  available  to 
each  officer  and  a  copy  is  retained  on 
board  at  all  times  and  is  accessible 
during  emergencies.  The  symbols  used 
to  identify  the  aforementioned  details 
shall  be  in  acccnrdance  with  ASTM  F 
1626-1995. 

(b)  Plans  showing  clearly  for  each 
deck  the  boimdaries  of  the  watertight 
compartments,  the  openings  therein 
with  the  means  of  closure  and  position 
of  any  controls  thereof,  and  the 
arrangements  for  the  correction  of  any 
list  due  to  flooding. 

(c)  The  aforementioned  information 
shall  be  kept  up-to-date,  any  alteration 
being  recorded  thereon  in  the  applicable 
medium  as  soon  as  practicable. 

Subpart  35. 1 2— [Removed] 

133.  Subpart  35.12  is  removed. 

134.  Section  35.25-15  is  revised  to 
read  as  follows: 

§  35.25-1 5    Carrying  of  excesa  steam— TB/ 
ALL 

It  shall  be  the  duty  of  the  chief 
engineer  of  any  tank  vessel  to  see  that 
a  steam  pressure  is  not  carried  in  excess 
of  that  allowed  by  the  certificate  of 
inspection,  and  to  see  that  the  safety 
valves,  once  set  by  the  inspector,  are  in 
no  way  tampered  with  or  made 
inoperative. 

§35.25-20    [Removed] 

135.  Section  35.25-20  is  removed. 

§35.30-20    [Amended] 

136.  In  §  35.20-20,  paragraph  (d)  is 
amended  by  removing  the  firat  sentence. 

§35.30-40    [Removed] 

137.  In  §  35.30-40,  paragraph  (b)  is 
removed  and  reserved. 

138.  Section  35.35-85  is  revised  to 
read  as  follows: 

§35.35-85    Air  comprsasora— TB/ALL 

No  person  may  operate,  install,  or 
reinstall  an  air  compressor  in  a  cargo 
area  described  in  §  32.35-15  of  this 
chapter. 


PART  39— VAPOR  CONTROL 
SYSTEMS 

139.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutfaMity.  33  U.S.C  1231;  46  U.S.C.  3306, 
3703,  3715(b);  45  FR  58801,  3  CFR  1980 
Comp.,  p.  277;  49  CFR  1.46. 

§30.10-13    [Removad] 

140.  In  §  39.10-13,  paragraph  (b)  is 
removed  and  paragraphs  (c),  (d),  and  (e) 
are  redesignated  paragraphs  (b),  (c),  and 
(d)  respectively. 

PART  50— GENERAL  PROVISIONS 

141.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority.  43  U.S.C.  1333;  46  U.S.C.  3306, 
3703;  E.O.  12234,  45  FR  58801,  3  CFR.  1980 
Comp.  p.  277;  49  CFR  1.45, 1.46;  Section 
50.01-20  also  issued  under  the  authority  of 
44  U.S.C.  3507. 

§50.01-6    [Removed] 

142.  Section  50.01-5  is  removed. 

§5ai0-6    [Amended] 

143.  Section  50.10-5  is  amended  by 
removing  the  terms  "title  52,  Revised 
Statutes,  and  acts  amendatory  thereof  or 
supplemental  thereto  and  rules  and 
regulations  theretmder,"  and  replacing 
them  with  the  terms  "Subtitle  n.  Title 
46,  U.S.  Code". 

§50.10-10    [Amended] 

144.  Section  50.10-10  is  amended  by 
removing  the  terms  "title  52,  Revised 
Statutes,  and  acts  amendatory  thereof  or 
supplemental  thereto  and  rules  and 
regulations  thereunder,"  and  replacing 
them  with  the  terms  "Subtitle  n.  Title 
46.  U.S.  Code". 

§50.10-15    [Amended] 

145.  Section  50.10-15  is  amended  by 
removing  the  terms  "title  52,  Revised 
Statutes,  and  acts  amendatory  thereof  or 
supplemental  thereto  and  rules  and 
regulations  thereunder,"  and  replacing 
them  with  the  terms  "Subtitle  n,  Title 
46,  U.S.  Code". 

PART  56— PIPING  SYSTEMS  AND 
APPURTENANCES 

146.  The  authority  citation  for  Part  56 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j),  1509;  43 
U.S.C  1333;  46  U.S.C.  3306.  3703;  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  E.O.  12777,  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

§56.01-2    [Amended] 

147.  In  §  56.01-2,  paragraph  (b)  is 
amended  by  revising  the  address  for  the 
"American  Society  for  Testing  and 
Materials  (ASTM)";  by  removing  the 
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entry  "ASTM  B  154-82.  Mercurous 
Nitrate  Test  for  Copper  and  Copper 
Alloy,  56.60-2";  removing  the  entry 
"ASTM  F  1173-88"  and  replacing  it 
with  "ASTM  F  1173-95":  and  by 
adding,  in  alphabetical  order  to  the 
organizations  whose  standards  are 
incorporated  by  reference,  the  following 
additional  standards: 

I  S6.01-2    IncorporMlon  by  rtfaranc*. 

•  •         •         •         * 

(b)'  •  * 

American  Society  for  Testing  and  Materials 
(ASTM),  ASTM  International 
Headquarters.  100  Barr  Harbor  Dr..  West 
Conshocken.  PA  1924ft-29S9. 

*  •  •  •  • 

ASTM  B  8S8M-9S  Standard  Test 
Method  for  Determination  of 
Susceptibility  to  Stress  Corrosion 
Cracking  in  Copper  Alloys  Using 
an  Ammonia  Vapor  Test 56.60-2(a) 

•  •         •         *         • 

International  Maritime  Oi^ganization,  4  Albert 
Embankment,  London.  SEl  7SR.  United 
Kingdom. 
Reaolution  A.753(18)  Guidelines  on 
the  Application  of  Plastic  Pipes  on 
Ships 56.60-25 

•  •  •  •  • 

148.  In  §  56.07-10,  paragraphs  (c)  and 
(e)  are  revised  to  read  as  follows: 

fSft.07-10    DMlgn  condMon*  and  cmada 
(modiftoa  101-104.7). 

•  •        •        •        • 

(c)  Ship  motion  dynamic  effects 
(replaces  101.5.3).  Piping  system 
designs  shall  account  for  the  effects  of 
ship  motion  and  flexure,  including 
weight,  yaw.  sway.  roll,  pitch,  heave 
and  vibration. 

•  •        •        •        • 

(e)  Pressure  design  (modifies  102.3, 
104.1.2  and  104.4). 

(1)  Materials  for  use  in  piping  must  be 
selected  as  described  in  §56.60-l(a)  of 
this  part.  Tabulated  allowable  stress 
values  for  these  materials  shall  be 
measured  as  indicated  in  102.3.1  of 
ANSI-&-31.1,  Tables  56.60-1  (a)  and 
56.60-2(a). 

(2)  Allowable  stress  values,  as  found 
in  the  ASME  Code,  which  are  restricted 
in  application  by  footnote  or  which  are 
italicized  shall  not  be  used.  Where 
multiple  stresses  are  listed  for  a 
material,  the  lowest  value  of  the  listing 
shall  be  used  unless  otherwise  approved 
by  the  Commandant  In  all  cases  the 
temperature  is  understood  to  be  the 
actual  temperature  of  the  component. 

(3)  Where  the  operator  desires  to  use 
a  material  not  hsted.  permission  must 
be  obtained  from  the  Commandant. 
Requirements  for  testing  found  in 

$  56.97-40(a}(2)  and  S  56  97-«)(a)(4) 
may  affect  design  and  should  be 


considered.  Special  design  limitations 

may  be  found  for  specific  systems.  Refer 

to  subpart  56.50  for  specific 

requirements. 

•        •        •        •        • 

149.  In  §  56.10-5.  paragraph  (d)  is 
revised  to  read  as  follows: 

156.10-8    PlfM. 


(d)  Nonmetallic  pipe.  Plastic  pipe 
may  be  used  subject  to  the  conditions 
described  in  §  56.60-25. 

150.  Section  56.20-15  is  revised  to 
read  as  follows: 

158.20-15    Vaivaa  smploying  fMlllant 


(a)  A  valve  in  which  the  closure  is 
accomplished  by  resilient  nonmetallic 
material  instead  of  a  metal  to  metal  seat 
shall  comply  with  the  design,  material, 
construction  and  testing  for  valves 
specified  in  this  part. 

(b)  Valves  shall  be  divided  into  three 
categories.  Positive  shutoff.  Category  A 
and  Category  B.  and  shall  be  tested  and 
used  as  follows: 

(1)  Positive  shutoff  valves.  The  closed 
valve  must  pass  less  than  10  ml/hr  (0.34 
fluid  oz/hr)  of  liquid  or  less  than  3  1/hr 
(0.11  cubic  ft/hr.)  of  gas  per  inch 
nominal  size  through  the  line  after 
removal  of  all  resilient  material  and 
testing  at  full  rated  pressure.  Packing 
material  must  be  fire  resistant.  Piping 
subject  to  internal  head  pressure  from  a 
tank  containing  oil  must  be  fitted  with 
Positive  shutoff  valves  located  at  the 
tank  in  accordance  with  §  56.50-60(d). 
Otherwise  Positive  shutoff  valves  may 
be  used  in  any  location  in  lieu  of  a 
reouired  Category  A  or  Category  B  valve. 

(2)  Category  A  valves.  The  closed 
valve  must  pass  less  than  the  greater  of 
5  percent  of  its  fully  open  flow  rate  or 
15  percent  (NPS).  where  "NPS"  Is  the 
nominal  pipe  size,  of  its  fully  open  flow 
rate  through  the  line  after  complete 
removal  of  all  resilient  seating  material 
and  testing  at  full  rated  pressure. 
Category  A  valves  may  be  used  in  any 
location  except  where  positive  shutoff 
valves  are  required  by  §  56.50-60(d). 
Category  A  valves  are  required  in  the 
following  locations: 

(i)  Valves  at  vital  piping  system 
manifolds; 

(ii)  Isolation  valves  in  cross-cormects 
between  two  piping  systems,  at  least 
one  of  which  is  vital  system,  where 
failure  of  the  valve  in  a  fire  would 
prevent  the  vital  sy8tem(s)  from 
functioning  as  designed. 

(iii)  Valves  providing  closure  for  any 
opening  in  the  shell  of  the  vessel. 

(3)  Category  B  valves.  The  closed 
valve  will  not  provide  effiective  closure 
of  the  line  or  will  p>ermit  appreciable 


leakage  from  the  valve  after  the  resilient 
material  is  damaged  or  destroyed. 
Category  B  valves  are  not  required  to  be 
tested  and  may  be  used  in  any  location 
except  where  a  Category  A  or  positive 
shutoff  valve  is  required. 

(c)  If  a  valve  designer  elects  to  use 
either  calculations  or  actual  fire  testing 
in  lieu  of  material  removal  and  pressure 
testing,  the  proposed  calculation 
method  or  test  plan  must  be  accepted  by 
the  Conunandant  (G-MSE). 


168.50-30 

151.  In  §  56.50-30,  paragraph  (b)(6)  is 
removed. 


158.50-50    [An 

152.  In  §  56.50-50.  paragraph  (c)(3)  is 
removed,  paragraph  (c)(4)  is 
redesignated  paragraph  (c)(3),  and 
paragraph  (c)(2)  is  revised  to  read  as 
follows: 

158.50-60    BUga  and  bailaM  piping. 

•        •        *        •        • 

(c)'  '   • 

(2)  Each  passenger  vessel  on  an 
international  voyage  must  comply  with 
the  provisions  of  SOLAS  n-1/21. 

*  *  *  *  A 


f68J0-M    [An 

153.  In  §  56.50-90,  paragraph  (e)  is 
amended  by  removing  the  sentence  "No 
perforations  or  openings  will  be 
permitted  throughout  the  length  of  a 
sounding  pipe  where  fitted  to  oil  tanks." 

f  68.60-103    [Addwl] 

154.  A  new  section.  §  56.50-103  is 
added  to  read  as  follows: 

1 58.50-1 03    Fixed  oxygen  acetylana 
dtotrlbution  piping. 

(a)  This  section  applies  to  fixed 
piping  installed  for  the  distribution  of 
oxygen  and  acetylene  carried  in 
cylinders  as  vessel  stores. 

(b)  The  piping  system  shall  include  a 
means,  located  as  close  to  the  supply 
cylinders  as  {xjssible.  of  regulating  the 
pressure  from  the  supply  cylinders  to 
the  suitable  pressure  at  the  outlet 
stations. 

(c)  Oxygen  and  acetylene  distribution 
piping  and  fittings  must  be: 

(1)  Seamless  steel  for  acetylene; 

(2)  Seamless  steel  or  copper  for 
oxygen;  and, 

(3)  Of  at  least  standard  wall  thickness 
throughout  the  distribution  system. 

(d)  When  more  than  two  cylinders  are 
connected  to  a  manifold,  the  supply 
pipe  between  each  cylinder  and  the 
manifold  shall  be  fitted  with  a  non- 
return valve. 

(e)  Except  for  the  cylinder  manifolds, 
acetylene  is  not  to  be  piped  at  a  pressure 
in  excess  of  100  kPa  (14.7  psi). 
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(f)  All  pipe  joints  shall  have  welded 
connections. 

(g)  Branch  lines  shall  not  run  through 
unventilated  spaces  or  accommodation 
spaces. 

(h)  Relief  valves  or  rupture  discs  shall 
be  installed  as  relief  devices  in  the 
piping  system  if  the  maximum  design 
pressure  of  the  piping  system  can  be 
exceeded.  The  relief  device  set  pressure 
shall  not  exceed  the  maximum  design 
pressure  of  the  piping  system.  Relief 
devices  shall  discharge  to  a  location  in 
the  weather  at  least  3  m  (10  ft)  from 
sources  of  ignition  or  openings  to  spaces 
or  tanks. 

(i)  Outlet  stations  are  to  be  provided 
with  suitable  protective  devices  which 
will  prevent  the  back  flow  of  gas  into 
the  supply  lines  and  prevent  the  passage 
of  flame  into  the  supply  lines. 

(j)  Shutoff  valves  shall  be  fitted  st 
each  outlet. 

§58.80-2    [Ramovwl] 

155.  In  §  56.60-2,  paragraph  (a)  is 
removed.  Paragraph  (b)  introductory 
text  is  redesignated  as  introductory  text 
to  the  section.  Paragraphs  (b)(1),  (b)(2), 
(b)(3).  (b)(3){i),  (b)(3)(i)(A).  and 
(b)(3)(i)(B)  are  redesignated  paragraphs 
(a),  (b),  (c).  (c)(1),  (c)(l)(i),  and  (c){l)(ii) 
respectively.  Paragraphs  (b){3)(ii)  and 
(b)(3)(ii)(A)  are  redesignated  paragraph 
(c)(2)  and  revised,  and  in  Table  56.60- 
2(a),  footnotes  7  and  9  are  revised  to 
read  as  follows: 

§  58.80-2    Limitations  on  materials. 

•  •        *        *        * 

(c)  •  •  • 

(1)  *  *  * 

(2)  For  those  specifications  in  which 
no  filler  metal  is  used  in  the  welding 
process,  the  ultrasonic  examination  as 
required  by  item  S-6  in  ASTM  A-376 
shall  be  certified  as  having  been  met  for 
service  about  BOCF- 

Table  56.60-2(a)— Adopted 
Specifications  not  Listed  in  the  ASME 
Code. 

•  •        •        •        •  »• 

''  An  ammonia  vapor  test,  in  accordance 
with  ASTM  B  858M-95,  shall  be  performed 
on  a  representative  model  of  each  finished 
product  design. 

•  •  *  * 

9  An  ammonia  vapor  test,  in  accordance 
with  ASTM  B  858M-95.  shall  be  performed 
on  a  representative  model  for  each  finished 
product  design.  Tension  tests  shall  be 
performed  to  determine  tensile  strength, 
yield  strength,  and  elongation.  Minimimi 
values  shall  be  those  listed  in  table  3  of 
ASTM  B283. 

•  •         •         •         * 

156.  In  §  56.60-25.  paragraph  (b)  is 
removed,  paragraphs  (c),  (d),  and  (e)  are 
redesignated  paragraphs  (b),  (c),  and  (d) 


respectively,  and  new  paragraph  (a)  is 
revised  to  read  as  follows: 

§  68.60-25  Nonmetalilc  malMlats. 

(a)  Plastic  pipe  installations  shall  be 
in  accordance  with  the  International 
Maritime  Organization  (IMO)  Resolution 
A.753(18),  Guidelines  for  the 
Application  of  Plastic  Pipes  on  Ships 
and  the  follovnng  supplemental 
requirements: 

(1)  Materials  used  in  the  fabrication  of 
plastic  pipe  shall  comply  with  the 
appropriate  standards  listed  in  §  56.01- 
2  of  this  chapter. 

(2)  Plastic  pipe  is  not  permitted  in  a 
concealed  space  in  an  accommodation 
or  service  area,  such  as  behind  ceilings 
or  lining  or  between  double  bulkheads, 
unless — 

(i)  Each  trunk  or  duct  containing  such 
piping  is  compl^ely  surroimded  by  "A" 
class  divisions;  or 

(ii)  An  approved  smoke-detection 
system  is  fitted  in  the  concealed  space 
and  each  penetration  of  a  bulkhead  or 
deck  and  each  installation  of  a  draft  stop 
is  made  in  accordance  with  IMO 
Resolution  A.753(18)  to  maintain  the 
integrity  of  fire  divisions. 

pjPlastic  pipe  used  outboard  of  the 
required  metallic  shell  valve  in  any 
piping  system  penetrating  the  vessel's 
shell  (see  §  56.50-95(f))  shall  have  the 
same  fire  endurance  as  the  metalUc 
shell  valve.  Where  the  shell  valve  and 
the  plastic  pipe  are  in  the  same 
unmanned  space,  the  valve  shall  be 
o{>erable  from  above  the  freeboard  deck. 

(4)  Pipe  that  is  to  be  used  for  potable 
water  shall  bear  the  seal  of  approval  or 
NSF  mark  of  the  National  Sanitation 
Foundation  Testing  Laboratory, 
Incorporated,  Schoolof  Public  Health, 
University  of  Michigan,  Ann  Arbor.  MI 
48103. 

•  •        •        *        * 

157.  In  §56.95-10,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§58.95-10   Type  and  extant  of  examination 
required. 

(a)*  *  * 

(1)  100  percent  radiography^  is 
required  for  all  Class  I,  I-L  and  Il-L 
piping  with  wall  thickness  equal  to  or 
greater  than  10  mm  (.375  in.). 

*  *        *        •        • 

158.  In  §  56.97-40,  paragraph  (a)(10) 
is  added  to  read  as  follows: 

§58.97-40    InstaHatlon  tests. 

(a)*  *  * 

(10)  Fixed  oxygen-acetylene  system 

piping. 


■  Where  for  some  reason,  such  as  joint 
configuration,  radiography  is  not  applicable, 
another  approved  examination  may  be  utilized. 


PART  58-MAIN  AND  AUXILIARY 
MACHINERY  AND  RELATED  SYSTEMS 

159.  The  authority  citation  for  Part  58 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306, 
3703;  E.O.  12234,  45  PR  58801,3  CFR,  1080 
Comp..  p.  277;  49  CTR  1.46. 

§58.10-10    [Removed] 

160.  In  §  58.10-10,  paragraph  (b)  is 
removed  and  paragraphs  (c)  and  (d)  are 
redesignated  paragraphs  (b)  and  (c) 
respectively. 

PART  61— PERIODIC  TESTS  AND 
INSPECTIONS 

161.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  2103, 
'3306,  3703;  E.O.  12234,  45  PR  58801. .3  CFR. 
1980  Comp..  p.  277,  49  CFR  1.46. 

162.  Section  61.05-20  is  revised  to 
read  as  follows: 

§61.05-20    Boiiar  safety  valves. 

Each  safety  valve  for  a  dnmi, 
superheater,  or  reheater  of  a  boiler  shall 
be  tested  at  the  interval  specified  by 
Table  61.05-10. 

163.  In  §61.10-5.  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

§61.10-6    Pressure vesssis  In  servlca. 

(a)  Basic  requirements.  Each  pressure 
vessel  must  be  examined  or  tested  every 
five  years.  The  extent  of  the  test  or 
examination  should  be  that  necessary  to 
determine  that  the  pressure  vessel's 
condition  is  satisfactory  and  that  the 
pressure  vessel  is  fit  for  the  service 
intended. 

(b)  Internal  and  external  tests  and 
inspections.  (1)  Each  pressure  vessel 
listed  on  the  Certificate  of  Inspection 
must  be  thoroughly  examined  externally 
every  5  years. 

(2)  In  addition,  each  pressure  vessel 
listed  on  the  Certificate  of  Inspection 
that  is  fitted  with  a  manhole  or  other 
inspection  opening  so  it  can  be 
satisfactorily  examined  internally,  must 
be  opened  for  internal  examination 
every  5  years. 

(3)  No  pressure  vessel  need  be 
hydrostatically  tested  except  when  a 
defect  is  found  that,  in  the  marine 
inspector's  opinion,  may  affect  the 
safety  of  the  pressure  vessel.  In  this 
case,  the  pressure  vessel  shoidd  be 
hydrostatically  tested  at  a  pressure  of 
1 V2  times  the  maximum  allowable 
working  pressure. 

»        »        •        *        • 

164.  to  §61.15-12,  paragraph  (b)  is 
revised  to  read  as  follows: 

§61.15-12    Nonmetallic  expansion  Joints. 
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(b)  A  noametallic  expansioo  joint 
must  be  replaced  ten  years  after  it  has 
been  placed  into  service  if  it  is  located 
tn  a  system  which  penetrates  the  side  of 
the  vessel  and  both  the  penetration  and 
the  nonmetallic  expansion  joint  are 
located  below  the  deepest  load 
waterline  The  OfHcer  m  Charge.  Marine 
Inspection  may  grant  an  extension  of  the 
ten  year  replacement  to  coincide  with 
the  vessel's  next  drydocking. 

165.  In  §61  20-5.  paragraph  (b)  is 
revised  to  read  as  follows: 

I61J0-6    Drytfock  axamtnatfon. 

•         •         •         •        * 

(b)  Sea  chests,  sea  valves,  sea 
strainers,  and  valves  for  the  emergency 
bilge  suction  shall  be  opened  up  for 
examination  every  five  years  at  the  time 
of  drydocking. 

PART  83— AUTOMATIC  AUXIUARY 
BOILERS 

166.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority:  46  U  S  C  3306,  3703.  E.O 
12234.45  FR  58801,  3  CFR.  19aoCorop.,  p. 
277;49CFR  1  46 

|e3.06-1    [Anwnded] 

167.  In  §63.05-1,  paragraph  (b)  is 
amended  by  adding  in  alphabetical 
order  to  the  organizations  referenced, 
the  following  standards: 

f  63.06-1     Incorpottlon  by  r«f*ranc«. 

•         •         •         •         • 

American  Society  for  Testing  and  Materials 
lASTM) 


ASTM  International  Headquarters,  100  Ban 
Harbor  Dr  .  West  Conshocken,  PA  19248- 
2959, 

Standard  Specifications  for  Shipboard 

Incinerators.  ASTM  F  1323-90 63.25-9 

International  Maritime  Orffanizatwn  (IMOI 

Publications  Section,  4  Albert  Embankment, 

London,  SEll  75R.  England 
MEPC.59(33),  Revised  Guidelines  for 
the  Implementation  of  Annex  V  of 

MARPOL  73/78  R^iolution 63.25-9 

International  Organization  for 
Standardization  Case  postale  56,  CH-1211, 
Geneve  20O9 
Shipbuilding-Shipboard  Ihcinerators- 

Requirements,  13617  (1995) 63.25-^ 

f63.2S-0    [AmMHtocq 

168.  In  §63.25-3.  paragraph  (j)  is 
amended  by  removing  the  last  sentence. 

169.  Section  63.25-9  is  revised  to  read 
as  follows: 

163.25-0    Inclnarator*. 

Incinerators  must  meet  the 
requirements  of  MEPC  Resolution 
59(33).  Incinerators  in  compliance  with 
ISO  standard  13617  (1995). 


"Shipbuilding-Shipboard  Incinerators- 
Requirements"  are  considered  to  meet 
the  requirements  of  MEPC  Resolution 
59(33).  Incinerators  In  compliance  with 
both  ASTM  F-1 323-90.  "Standard 
Specifications  for  Shipboard 
Incinerators"  and  Annexes  A1-A3  of 
MEPC  Resolution  59(33}  are  considered 
to  meet  the  requirements  of  MEPC 
Resolution  59(33). 

PART  68— DOCUMENTATION  OF 
VESSELS  PURSUANT  TO 
EXTRAOROMARY  LEQ0LAT1VE 
GRANTS 

170.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Autkority:  46  U  S.C  2103.  49  CFR  1.46. 
Subpart  68.01  also  issued  under  46  U.S.C 
App.  876:  subpart  68.05  also  is«j«d  under  46 
U  S.C  12106(d). 

SubpMl  88.01— [Anwndwll 

171.  In  Subpart  M  01.  the  heading  is 
revised  to  read  as  follows: 

Subpart  88.01— R«gutatk>ns 
ImplMnentIng  ProvMons  for  48  U.S.C. 
App.  833-1 


f  68.01-1    [At 

172.  In  §68.01-1,  the  definition  ot  Act 
and  the  definition  of  883-1  citizen  or 
883-1  coqjoration  are  amended  by 
removing  the  terms  "(46  U.S.C.  App. 
883-1)"  and  replacing  them  with  the 
terms  "(46  U.S.C.  App.  883-1)". 

168.01-3    (AmMKtodl 

173.  In  §68.01-3,  the  introductory 
paragraph  is  amended  by  removing  the 
terms  "(46  U.S.C.  883-1)"  and  replacing 
them  with  the  terms  "(46  U.S.C.  App. 
883-1)"  and  the  section  heading  is 
revised  to  read  as  follows: 

f  68.01  -3    Requlranwnt*  for  clUxanahlp 
under  46  U.S.C.  App.  883-1. 

174.  In  §68.01-15,  paragraph  (c) 
introductory  text  is  revised  to  read  as 
follows: 

§68.01-15    R— IHcttona. 

•        •         •         •        • 

(c)  A  vessel  owned  by  an  883-1 
corporation  may  be  operated  under 
demise  or  bareboat  charter  to  a  common 
or  a  contract  carrier  subject  to  49  U.S.C. 
Chapter  101  if  the  corporation  is  a  U.S. 
citizen  as  defined  in  46  U.S.C.  App.  802. 


PART  60— MEASUREMENT  OF 
VESSELS 

175.  The  authority  citation  for  Part  69 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2301, 14103;  49  CFR 
1.46. 


f  06.11    [AmMMtodl 

176.  In  §69.11.  paragraph  (a)(2)(iv)  is 
removed  and  paragraphs  (a)(2)(v)  and 
(a)(2)(vi)  are  redesignated  {a)(2)(iv)  and 
(a)(2)(v)  respectively.  Paragraph  (a)(5)  is 
amended  by  removing  the  terms  "After 
July  18, 1994."  and  capitalizing  the  term 
"A"  directly  following. 

177.  In  §89.117.  paragraph  (f)(4) 
introductory  text  is  revised  to  read  as 
follows: 


§60.117 


exempt  from  Incluelon  In 


(f)  *  •  • 

(4)  If  the  total  of  all  water  ballast 
spaces  to  be  exempted  firom  gross 
tonnage  exceeds  30  fwrcent  of  the 
vessel's  gross  tonnage  (as  calculated 
under  this  subpart  without  any 
allowance  for  water  ballast),  a 
justification  of  the  operating  conditions 
that  require  the  water  ballast  must  be 
submitted  to  the  measuring  organization 
for  approval.  Although  a  single 
condition  may  justify  all  water  ballast 
spaces,  several  conditions  may  be 
necessary  in  other  cases.  However,  a 
particular  tank  is  not  justified  by  a 
condition  if  another  tank  already 
justified  by  another  condition  could  be 
used  as  effectively.  The  justification 
must — 


PART  70— GENERAL  PROVISK>NS 

1 78.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703:  49  U.S.C. 
5103.  5106:  E.O.  12234.  45  FR  58801.  3  CFR. 
1980  Comp..  p.  277;  49  CFR  1.45.  1.46; 
Section  70.01-15  also  issued  under  the 
authority  of  44  U.S.C.  3507. 

§70.01    [AmMKtod] 

179.  Section  70.01-1  is  amended  by 
removing  the  paragraph  designation 
"(a)"  and  removing  the  terms  "in 
accordance  with  the  intent  of  title  52  of 
the  Revised  Statues  and  acts 
amendatory  thereof  or  supplemental 
thereto,  as  well  as  to  implement  various 
International  Conventions  for  Safety  of 
affect  the  merchant  marine". 

§70.01-5    [Removed] 

160.  Section  70.01-5  is  removed. 

§7a06-1S    [Removwq 

181.  Section  70.05-15  is  removed. 

§70.06-25    [Rwnovwl] 

182.  Section  70.05-25  is  removed. 

§70.10-11    [AmMidwq 

183.  Section  70.10-11  is  amended  by 
removing  the  terms  "title  52,  Revised 
Statutes,  and  acts  amendatory  thereof  or 
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supplemental  thereto,  and  rules  and 
regulations  thereunder"  and  replacing 
them  with  the  terms  "Subtitle  n  of  Title 
46.  U.S.  Code,  and  regulations  issued 
under  these  statutes". 

§7ai0-2S    [AmwMM] 

184.  Section  70.10-25  is  amended  by 
removing  the  terms  "title  52,  Revised 
Statutes,  and  acts  amendatory  thereof  or 
supplemental  thereto,  and  rules  and 
regulations  thereunder"  and  replacing 
them  with  the  terms  "Subtitie  n  of  Title 
46,  U.S.  Code,  and  regulations  issued 
under  these  statutes". 

§70.10-33    [AmMtdsd] 

185.  Section  70.10-33  is  amended  by 
removing  the  terms  "title  52,  Revised 
Statutes,  and  acts  amendatory  thereof  or 
supplemental  thereto,  and  rules  and 
regulations  thereimder"  and  replacing 
them  with  the  terms  "Subtitie  n  of  Titie 
46.  U.S.  Code,  and  regulations  issued 
under  these  statutes". 

Subpart  70.30— {Removed] 

186.  Subpart  70.30  is  removed. 

PART  71— INSPECTION  AND 
CERTIFICATION 

187.  The  authority  citation  for  Part  71 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j):  46  U.S.C 
2113,  3306.  3703;  E.O.  12234,  45  FR  58801, 
3  CFR,  1980  Comp.,  p.  277;  E.O.  12777.  56 
FR  54757,  3  CFR.  1991  Comp.,  p.  351;  49  CFR 
1.46. 

§71.01-10   [Amandad] 

188.  In  §  71.01-10.  paragraph  (a)  is 
amended  by  removing  the  terms  "except 
for  those  vessels  subject  only  to  the  Act 
of  May  10, 1956  (46  U.S.C.  390-390g), 
when  the  certificates  will  be  issued  for 

a  period  of  3  years". 

189.  In  §  71.25-25,  paragraphs  (a)(5), 
(b)(3).  and  (c)  are  revised  to  read  as 
follows  and  paragraph  (e)  is  removed: 

§71.25-25    Hullaqulpmant 

(a)*  •  * 

(5)  The  owner,  operator  or  master 
shall  provide  the  Officer  in  Charge, 
Marine  Inspection  with  all  current  valid 
certificates  and  registers  of  cargo  gear 
issued  by  an  organization  recognized  by 
the  Commandant  under  §  31.10-16. 

(b)*  •  • 

(3)  Indicate  that  the  cargo  gear 
described  in  the  certificate  or  register 
complies  with  the  standards  of  the 
organization  or  association  authorized 
to  issue  the  certificate  or  register.  . 

(c)  Competent  persons  for  the 
purposes  of  this  section  are  defined  as — 

(1)  Surveyors  of  a  classification 
society  recognized  by  the  Commandant 
imder  46  U.S.C.  3316. 


(2)  Surveyors  of  a  cargo  gear 
organization  recognized  by  the 
Commandant  under  §  31.10-16. 

(3)  Responsible  officials  or  employees 
of  the  testing  laboratories,  companies,  or 
organizations  who  conduct  tests  of 
pieces  of  loose  cargo  gear,  wire  rope,  or 
the  annealing  of  gear  as  may  be  required 
by  the  standards  of  the  organization  or 
association  authorized  to  issue  the 
certificate  or  register. 

•  •        *        •        • 

§71.30-1    [Ramovad] 

190.  In  §  71.30-1.  paragraph  (b)  is 
removed  and  the  paragraph  designation 
"(a)"  is  removed. 

Subpart  71 .47— {Removed] 

191.  Subpart  71.47  is  removed. 

192.  In  §  71.50-1.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  71.50-1    Daflnitions  relating  to  hull 
examtnatkMta. 

•  •        •        *        * 

(a)  Drydock  examination  means 
hauling  out  a  vessel  or  placing  a  vessel 
in  a  drydock  or  slipway  for  an 
examination  of  all  accessible  parts  of  the 
vessel's  underwater  body  and  all 
through-hull  fittings. 

193.  In  §  71.65-1.  paragraph  (c)  is 
added  to  read  as  follows: 

§71.65-1    General. 

•  *        •        •        • 

(c)  Plans  and  specifications  for  cargo 
gear  shall  be  approved  by  either  a 
recognized  classification  society  or  a 
recognized  cargo  gear  organization  as 
defined  in  §  71.25-25. 

PART  72— CONSTRUCTION  AND 
ARRANGEMENT 

194.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  E.O.  12234.  45 
FR  58801,  3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.46. 

195.  Section  72.01-1  is  revised  to  read 
as  follows: 

§72.01-1    Application. 

The  provisions  of  this  subpart,  with 
the  exception  of  §  72.01-90.  shall  apply 
to  all  vessels  contracted  for  on  or  after 
November  19, 1952.  Vessels  contracted 
for  prior  to  November  19. 1952,  shall 
medt  the  requirements  of  §  72.01-90. 

§72.06-10   [Removed] 

196.  In  §  72.05-10.  paragraph  (m)  is 
removed.  Paragraphs  (n).  (o).  (p)  and  (q) 
are  redesignated  paragraph  (m).  (n).  (o), 
and  (p)  respectively. 


f7Z30-5    (Ramovad) 

107.  Section  72.30-5  is  removed. 

PART  78-flRE  PROTECTION 
EQUIPMENT 

198.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Aitffaority:  46  U.S.C  3306.  EO.  12234. 45 
FR  58801.  3  CFR.  1980  Comp..  p.  277;  49  CFR 
1.46. 

§76.01-2    [Amentfad] 

199.  In  §  76.01-2.  paragraph  (b)  is 
amended  by  adding  in  alphabetical 
order  to  the  organizations  referenced  the 
following  standard: 

§  76.01-2    Incorporatlofi  by  rafaianoa. 

•  •        •        •        • 

(b)*   •  * 
National  Fire  Protection  Association  (NFPA) 

1  Batterymaich  Park,  Quincy,  MA  02269- 

9101. 
NFPA  13-1996.  Standard  for  the 
Installation  of  Sprinider 
Systems 76.25 

200.  In  §  76.10-5,  paragraph  (f)  is 
revised  to  read  as  follows: 

§76.10-5    Fire  pumps. 

•  •         •         *         * 

(f)  Fire  pmnps  may  be  used  for  other 
piirposes  provided  at  least  one  of  the 
required  pumps  is  kept  available  for  use 
on  the  fire  system  at  all  times.  In  no  case 
shall  a  pump  having  connection  to  an 
oil  line  be  used  as  a  fire  pump.  Branch 
lines  connected  to  the  fire  main  for 
purposes  other  than  fire  and  deck  wash 
shall  be  arranged  so  that  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section  and  any  other  services 
installed  on  the  fire  main  can  be  met 
simultaneously. 

•  *        *        *        • 

201.  In  §  76.10-10,  the  tiUe  and 
paragraph  (1)  are  revised  to  read  as 
follows: 

§76.10-10    Fire  station  hydrants,  hoaa  and 
nozzles— T/ALL 

•  •        •        •        • 

(1)  Fire  station  hydrant  connections 
shall  be  brass,  bronze,  or  other 
equivalent  metal.  A  uniform  coupling 
design  shall  be  used  for  each  hose 
diameter  throughout  the  vessel. 

§76.15-6    [Amended] 

202.  In  §  76.15-5,  paragraph  (d)  is 
removed  and  reserved. 

203.  Section  76.25-1  is  revised  to  read 
as  follows: 

§76.25-1    Application. 

Where  an  automatic  sprinkling  system 
is  installed,  the  systems  shall  comply 
with  NFPA  13-1996. 
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204.  Section  76.2S-90  is  revised  to 
read  as  follows: 

f7e.2S-eo    InstaMatfons  contractad  for 
prior  to  [cflecltv*  dat*  of  tha  final  rula]. 

(a)  Existing  arrangements,  materials, 
and  facilities  previously  approved  shall 
be  considered  satisfactory  so  long  as 
they  meet  the  minimum  requirements  of 
this  paragraph,  and  they  are  maintained 
in  good  condition  to  the  satisfaction  of 
the  OfBcer  in  Charge,  Marine 
Inspection.  Minor  repairs  and 
replacements  may  be  made  to  the  same 
standards  as  the  original  installation. 

(b)  The  details  of  the  system  shall  be 
in  general  agreement  with  NFPA  13- 
1996  insofar  as  is  reasonable  and 
practicable.  Existing  piping,  pumping 
facilities,  sprinkler  heads  and  operating 
devices  may  be  retained  provided  a 
reasonable  coverage  of  the  spaces 
protected  is  assured. 

PART  77— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

205.  The  authority  citation  for  Part  77 
continues  to  read  as  follows: 

Authority:  46  U  S.C.  3306;  E.O.  12234,  45 
FR  58801.  3CFR.  1980  Comp..  p.  277:49C3Tt 
1  46 

177.36-10    [Amandad] 

206.  In  §  77.35-10.  paragraph  (a)  is 
amended  by  adding  the  following 
sentence  to  the  end  of  the  paragraph: 
"In  lieu  of  the  flame  safety  lamp,  vessels 
may  carry  an  oxygen  depletion  meter 
which  is  listed  by  a  Coast  Guard 
recognized  independent  laboratory  as 
intrinsically  safe." 

PART  78— OPERATIONS 

207.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  33  U  S  C.  1321(j):  46  U  S.C. 
2103.  3306,  6101:  49  U  S.C.  5103,  5106;  E  O. 
12234.  45  FR  58801.  3  CFR,  1980  Comp..  p 
277.  E.O.  12777.  56  FR  54757.  3  CFR.  1991 
Comp..  p.  351;  49  CFR  1.46. 

208.  Section  78.01-2  is  added  to  read 
as  follows: 

f  78.01  -2    Incorporation  by  raf aranca. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  notice  of  change  in  the  Federal 
Register,  and  the  material  must  be 
available  to  the  public.  All  approved 
material  is  available  for  inspection  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  Suite  700. 


Washington.  DC.  and  at  the  U.S.  Coast 
Guard.  Lifesaving  and  Fire  Safety 
Division  (G-MSE-4).  2100  Second 
Street  SW..  Washington.  DC  20593- 
0001.  and  is  available  from  the  sources 
indicated  in  paragraph  (b)  of  this 
section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are  as  follows: 

American  Society  for  Testing  and  Materials 
(ASTM) 

ASTM  International  Headquarters.  100  Barr 
Harbor  Dr.,  West  Conthocken,  PA  19248- 
2959, 
ASTM  F  1626-1995  SUndard  Practice 
for  Preparing  Shipboard  Fire 
Control  Plans 78.45-1 

209.  Section  78.17-30  is  revised  to 
read  as  follows: 

S78.l7-«>    Examlnalton of boNara and 
maditnary. 

It  shall  be  the  duty  of  the  chief 
engineer  when  he  assumes  charge  of  the 
boilers  and  machinery  of  a  vessel  to 
examine  them  thoroughly.  If  any  parts 
thereof  are  in  bad  condition,  the  fact 
shall  immediately  be  reported  to  the 
master,  owner  or  agent,  and  the  Officer 
in  Chai^.  Marine  Inspection. 

178.3^-30    [Ramovad] 

210.  Section  78.33-20  is  removed. 

178.37-10    [Ramovad] 

211.  In  §78.37-10.  paragraph  (b) 
introductory  text  is  amended  by 
removing  the  terms  "(R.S.  4467,  as 
amended.  46  U.S.C.  460)". 

Subpart  7&43— {Removed] 

212.  Subpart  78.43  is  removed. 

213.  In  S  78.45-1.  paragraphs  (a)(1) 
and  (a)(3)  are  revised  to  read  as  follows: 

f  78.45-1    Whan  raqutrad. 

(a)  *  *  * 

(1)  General  arrangement  plans  ' 
showing  for  each  deck  the  fire  control 
stations,  the  various  sections  enclosed 
by  fire-resisting  bulkheads,  together 
with  particulars  of  the  fire  alarms, 
detecting  systems,  the  sprinkler 
installation  (if  any),  the  fire 
extinguishing  appliances,  means  of 
access  to  different  compartments,  decks, 
etc.,  and  the  ventilating  systems 
including  particulars  of  the  master  fan 
controls,  the  positions  of  dampers,  the 
location  of  the  remote  means  of 
stopping  fans,  and  identification 
numbers  of  the  ventilating  fans  serving 
each  section.  If  cargo  compartments  are 
"specially  suitable  for  vehicles."  they 
shall  be  so  indicated  on  the  plan. 
Alternatively,  at  the  discretion  of  the 
Commandant,  the  listed  details  may  be 
set  out  in  a  difTerent  medium,  such  as 


a  booklet  or  on  computer  software, 
provided  that  the  details  are  available  to 
each  officer  and  a  written  copy  is 
retained  on  board  at  all  times  and  is 
accessible  during  emergencies.  The 
symbols  used  to  indentlfy  the  listed 
details  shall  be  in  accordance  with 
ASTM  F  1626-1995. 


(3)  The  aforementioned  information 
required  for  this  section  shall  be  kept 
up-to-date,  any  alteration  being 
recorded  in  the  applicable  medium  as 
soon  as  practicable. 

214.  Section  78.47-27  is  revised  to 
read  as  follows: 

178.47-27    SaH-oontainad  braething 


Lockers  or  spaces  containing  self- 
contained  breathing  apparatus  shall  be 
marked  'SELF-CONTAINED 
BREATHING  APPARATUS." 

Subpart  78.53— [Removed] 

215.  Subpart  78.53  is  removed. 

216.  Section  78.55-1  is  revised  to  read 
as  follows: 

178.56-1    Meatw  and  cfiiaf  angtnaar 
raeponalbia. 

It  shall  be  the  duty  of  the  master  and 
the  engineer  in  charge  of  the  boilers  of 
any  vessel  to  require  that  a  steam 
pressure  is  not  carried  in  excess  of  that 
allowed  by  the  certificate  of  inspection, 
and  to  requfre  that  the  safety  valves, 
once  set  by  the  inspector,  are  in  no  way 
tampered  with  or  made  inof>erative. 

217.  Section  78.65-1  is  revised  to  read 
as  follows: 

S  78.65-1    LIcanaad  ofncara. 

All  licensed  officers  on  a  vessel  shall 
have  their  licenses  conspicuously 
displayed. 

PART  80— DISCLOSURE  OF  SAFETY 
STANDARDS  AND  COUNTRY  OF 
REGISTRY 

218.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  49  CFR  1.46. 

219.  Section  80.01  is  revised  to  read 
as  follows: 

180.01    Purpoaa. 

The  purpose  of  the  regulations  in  this 
part  is  to  implement  46  U.S.C.  3504, 

180.40    [Amandad] 

220.  Section  80.40  is  amended  by 
removing  the  terms  "46  U.S.C.  362(b)" 
and  replacing  them  with  the  terms  "46 
use.  3504". 
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PART  90--QENERAL  PflOVBIONS 

221.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Aetharttr.  46  U.S.a  3306. 3703;  49  U.S.C 
5103.  5106;  EQ  12234, 45  FR  58801.  3  CFR. 
1980  Comp..  p.  277;  49  CFR  1.46. 

222.  Section  90.01-1  is  revised  to  read 
as  follows: 

|9a01-1    Purpoeeofregulallona. 

The  purpose  of  the  regulations  in  this 
subchapter  is  to  set  forth  uniform 
minimum  requirements  for  cargo  and 
miscellaneous  vessels,  as  listed  in 
Colimm  5  of  Table  90.05-l(a). 

f90i01-6   [Ramovecq 

223.  Section  90.01-5  is  removed. 

f9ao»-30   [Ramovecq 

224.  Section  90.05-30  is  ronoved. 

225.  Section  90.10-9  is  revised  to  read 
as  followrs: 

|9ai0-»   CoaBtQuerd  District 


This  term  means  an  officer  of  the 
Coast  Guard  designated  as  such  by  the 
Pfimmanrfmit  to  coDunand  all  Coast 
Guard  activities  within  his  district, 
which  include  the  inspection, 
enforcement,  and  administration  of 
Subtitle  n  of  Title  46,  U.S.  Code  and 
regulations  issued  under  these  statutes. 

226.  Section  90.10-21  is  revised  to 
read  as  follows: 

1 9ai&-21    Marine  Inepedor  or  Inapactor. 

These  terms  mean  any  person  from 
the  civilian  or  mihtary  branch  of  the 
Coast  Guard  assigned  under  the 
superintendence  and  direction  of  an 
Officer  in  Charge,  Marine  Inspection,  or 
any  other  person  as  may  be  designated 
for  the  performance  of  duties  with 
respect  to  inspection,  enforcement,  and 
administration  of  Subtitle  II  of  Title  46, 
U.S.  Code  and  regulations  issued  under 
these  statutes. 

227.  Section  90.10-23  introductory 
text  is  revised  to  read  as  follows: 

f9aia-23    Molorboet 

This  term  means  any  vessel  indicated 
in  Column  5  of  Table  90.05-1  (a)  65  feet 
in  length  or  less  which  is  propelled  by 
machinery  (including  steam).  The 
length  shall  be  measured  from  end  to 
end  over  the  deck  excluding  sheer.  This 
term  includes  a  boat  temporarily  or 
permanently  equipped  with  a 
detachable  motor.  For  the  purpose  of 
this  subchapter,  motoifooats  are 
included  under  the  term  "vessel"  imless 
specifically  noted  otherwise.  The 
various  classes  of  motorboats  are  as 
follows: 


228.  Section  90.10-27  is  revised  to 
read  as  follows: 

§9aiO-27   Offlesr  In  Charge,  Merfne 
mspecdontOCM). 

This  term  means  any  person  bom  the 
civilian  or  military  branch  of  the  Coast 
Guard  designated  as  such  by  the 
Commandant  and  who,  under  the 
superintendence  and  directicm  of  the 
Coast  Guard  District  CtMnmandA,  is  in 
charge  of  an  inspection  zone  for  the 
performance  of  duties  with  respect  to 
the  inspections,  enforcement,  and 
administratiQn  of  Subtitle  II  of  Title  46, 
U.S.  Code  and  regulations  issued  imder 
these  statutes. 

229.  In  $  90.10-36  the  first  sentence  is 
revised  to  read  as  follows: 

f9aiO-M   Seegoing  borge. 

A  seagoing  barge  is  a  nonself- 
propelled  vessel  of  at  least  100  gross 

tons  making  voyages  beyond  the 

Boundary  Line  (as  defined  in  46  CFR 
part?).  •  •  • 

f9a30-1    [Rsmowed] 

230.  Section  90.30-1  is  removed. 

§»a30-6    [Removed] 

231.  Section  90.30-5  is  removed. 

PART  91— INSPECTION  AND 
CERTIFICATION 

232.  The  authority  citation  for  Part  91 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C  1321(j);  46  U.S.C 
3306.  3703;  E.O.  12234. 45  FR  58801.3  CFR. 
1980  Comp..  p.  277;  E.O.  12777.  56  FR  54757. 
3  CFR.  1991  Comp..  p.  351;  49  CFR  1.46. 

233.  In  §91.25-25,  paragraphs  (a)(3), 
(b)(3),  and  (c)  are  revised  to  read  as 
follows  and  paragraph  (e)  is  removed: 

S91.25-2S    Hull  equipment 

(a)*  •  * 

(3)  The  owner,  operator  or  master 
shall  provide  the  Officer  in  Charge, 
Marine  Inspection  with  all  current  valid 
certificates  and  registers  of  cargo  gear 
issued  by  an  organization  recognized  by 
the  Commandant  under  §  31.10-16. 

(b)«  •  • 

(3)  Indicate  that  the  cargo  gear 
described  in  the  certificate  or  register 
complies  with  the  standards  of  the 
organization  or  association  authorized 
to  issue  the  certificate  or  register. 

(c)  Competent  persons  for  the 
purposes  of  this  section  are  defined  as — 

(1)  Surveyors  of  a  classification 
society  recognized  by  the  Commandant 
imder  46  U.S.C.  3316. 

(2)  Surveyors  of  a  cargo  gear 
organization  recognized  by  the 
Commandant  under  §  31.10-16. 

(3)  Responsible  officials  or  employees 
of  the  testing  laboratories,  companies,  or 


oiganixatiana  who  conduct  teats  of 
pieces  of  loose  cargo  gear,  wire  rope,  or 
the  anneeling  of  gear  as  may  be  rsqtiired 
by  the  standards  of  the  organization  at 
association  authorized  to  issue  the 
certificate  or  register. 


Subpart  91.37— (RamovadQ 

234.  Subpart  91.37  is  removed. 

235.  In  §  91.40-1,  paragraphs  (a)  and 
(d)  are  revised  to  reed  as  follows: 


{•1.40-1    Deilnmone 


tolMil 


(a)  Drydock  examination  means 
hauling  out  a  vessel  or  placing  a  vessel 
in  a  drydock  or  slipway  for  an 
examination  of  all  accessible  parts  of  the 
vessel's  underwater  body  and  all 
through-hull  fittings. 

•  •        •        •        • 

(d)  Underwater  survey  means  the 
examination,  while  the  vessel  is  afloat, 
of  all  accessible  parts  of  the  vessel's 
imderwater  body  and  all  through-hull 
fittings. 

236.  In  §  91.40-3.  paragraphs  (dK4). 
(e)  introductory  text,  and  (e)(1)  are 
revised  to  read  as  follows: 

}  91 .40-3    Drydock  axamlnetton,  Inlamal 
structural  examinatton.  cargo  tank  kilsmal 
examination,  and  underwater  eurvey 
toilsrvale. 

«        *        •        *        • 

(d)-  *  • 

(4)  The  means  that  will  be  provided 
for  examining  through-hull  fittings. 

•  •         •         •        • 

(e)  Vessels  otherwise  quahfying  under 
paragraph  (d)  of  this  section,  that  are  15 
years  of  age  or  older  may  be  considered 
for  continued  participation  in  or  entry 
into  the  underwater  siwey  program  on 
a  case-by-case  basis  if — 

(1)  Before  the  vessel's  next  scheduled 
drydocking,  the  owner  or  operator 
submits  a  request  for  participation  or 
continued  participation  to  Commandant 
(G-MOC); 

•  *        •        *        • 

237.  In  §  91.55-1.  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

S  91 .55-1    Qenersl. 

***** 

(c)  Plans  and  specification  for  cargo 
gear  shall  be  approved  by  either  a 
recognized  classification  society  or 
recognized  cargo  gear  organization,  as 
specified  in  §91.25-25. 

PART  92— CONSTRUCTION  AND 
ARRANGEMENT 

238.  The  authority  citation  for  Part  92 
is  revised  to  read  as  follows: 
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Authority:  46  U.S.C.  3306:  5115;  E.O. 
12234.  45  FR  581101.  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.46. 

239.  In  §92.07-1.  paragraph  (c)  is 
added  to  read  as  follows: 

192.07-1     Application. 

*         •         *         •         • 

(c)  SOLAS-certified  vessels  romplying 
with  method  IC.  as  described  in  SOLAS 
74.  Regulation  II-2/42.  may  be 
considered  equivalent  to  the  provisions 
of  this  subpart. 

PART  93— STABILfTY 

240.  The  authority  citation  for  Part  93 
continues  to  read  as  follows: 

Authority:  46  U  S.C.  3306:  5115;  E.O. 
12234.  45  FR  58801.  3  CFR.  1980  Comp.  p. 
277:  49  CFR  1.46. 

Subpart  93.20— {Ramovad] 

241.  Subpart  93.20  is  removed. 

PART  95— FIRE  PROTECTION 
EQUIPMENT 

242.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  E.O.  12234.  45 
FR  58801.  3  CFR.  1980  Comp..  p.  277;  49  CFR 
1  46 

f«&01-<2    [AmMidad] 

243.  In  §95.01-2,  paragraph  (b)  is 
amended  by  adding  in  alphabetical 
order  of  the  organizations  referenced  the 
following  standard: 

§85.01-2    Incorporation  by  rstaranc*. 

fb)»   *   • 
National  Fire  Protection  Association  (NFPA) 

1  Batterymarch  Park,  Quincy,  MA  02269- 

9101 
NFPA  13-1996.  Standard  for  the 

Installation  of  Sprinkler 

Systems 95.30-1 

244.  In  §95.10-5.  paragraph  (f)  is 
revised  to  read  as  follows: 

1 95. 1 0-6    FIra  pump*. 

•  •         *         •         • 

(f)  Fire  pumps  may  be  used  for  other 
purposes  provided  at  least  one  of  the 
required  pumps  is  kept  available  for  use 
on  the  fire  system  at  all  times.  In  no  case 
shall  a  pump  having  connection  to  an 
oil  line  be  used  as  a  fire  pump.  Branch 
lines  connected  to  the  fire  main  for 
purposes  other  than  fire  and  deck  wash 
shall  be  so  arranged  that  adequate  water 
can  be  made  continuously  available  for 
firefighting  purposes. 

•  •         •         •         • 

245.  In  §95.10-10,  paragraph  (1)(1)  is 
revised  as  follows: 


196.10-10    Ftrahydrantaandlioaa. 

•  •  •  *  * 

(1]  Fire  station  hydrant  connections 
shall  be  brass,  bronze,  or  other 
equivalent  metal.  A  uniform  coupling 
shall  be  used  for  each  hose  diameter. 


f96.1S~6    [Rwnovad] 

246.  In  §95.15-5.  paragraph  (d)  is 
removed  and  paragraphs  (e)  and  (f)  are 
redesignated  paragraphs  (d)  and  (e) 
respectively. 

SubfMrt  95.30— {Addad] 

247.  Subpart  95.30  is  added  to  read  as 
follows: 

Subpart  9S.30-Autonurtlc  Sprinkiar 
Syaiams,  Dataila 

f96J0-1    Application. 

Automatic  sprinkler  systems  shall 
comply  with  NFPA  13-1996. 

PART  96— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

248.  The  authority  citation  for  Fart  96 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  B.O.  12234.  45 
FR  58801.  3  CFR.  1980  Comp.,  p.  277;  49  CFR 
1  46. 

S  96.35-10    [Amandwf] 

249.  In  §96.35-10.  paragraph  (a)  is 
amended  by  adding  the  following 
sentence  to  the  end  of  the  paragraph: 
"In  lieu  of  the  flame  safety  lamp,  vessels 
may  carry  an  oxygen  depletion  meter 
which  is  listed  by  a  Coast  Guard 
recognized  independent  laboratory  as 
intrinsically  safe." 

PART  97— OPERATIONS 

250.  The  authority  citation  for  Fart  97 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321()):  46  U.S.C. 
2103.  3306.  6101;  49  U.S.C  5103.  5106;  E.O. 
12234.  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  E.O.  12777,  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

251.  Section  97.01-2  is  added  to  read 
as  follows: 

S  97.01  -2    Incorporation  by  rafaranca. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  notice  of  change  in  the  Federal 
Register;  and  the  material  must  be 
available  to  the  public.  All  approved 
material  is  available  for  inspection  at 


the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW..  Suite  700. 
Washington.  DC.  and  at  the  U.S.  Coast 
Guard.  Lifesaving  and  Fire  Safety 
Division  (G-MSE-4).  2100  Second 
Street  SW..  Washington,  DC  20593- 
0001.  and  is  available  from  the  sources 
indicated  in  paragraph  (b)  of  this 
section. 

(b)  The  material  approved  for 
incorporation  by  refisrence  in  this  part 
and  the  sections  afiiected  are  as  follows: 

American  Society  for  Testing  and  Materials 

(ASTM) 

ASTM  International  Headquarters,  100  Barr 
Harbor  Dr.,  West  Conshocken.  PA  19248- 
2959, 
ASTM  F  1626-1995  Standard  Practice 
for  Preparing  Shipboard  Fire 
Control  Plans 97.36-1 

252.  Section  97.15-15  is  revised  to 
read  as  follows: 

1 97.1 5-1 5    Examination  of  boHara  and 
machlnafy. 

It  shall  be  the  duty  of  the  chief 
engineer  when  he  assumes  charge  of  the 
boilers  and  machinery  of  a  vessel  to 
examine  them  thoroughly.  If  any  parts 
thereof  are  in  bad  condition,  the  fact 
shall  immediately  be  reported  to  the 
master,  owner  or  agent,  and  the  Officer 
in  Charge.  Marine  Inspection. 

197.30-20    [Ramovad] 

253.  Section  97.30-20  is  removed. 

254.  Section  97.36-1  is  revised  to  read 
as  follows: 

197.36-1    Whan  faqulrad. 

Barges  with  sleeping  accommodations 
for  more  than  six  persons  and  all  self- 
propelled  vessels  must  have 
permanently  exhibited  the  following 
plans  for  the  guidance  of  the  officer  in 
charge  of  the  vessel: 

(a)  General  arrangement  plans 
showing  for  each  deck  the  fire  control 
stations,  the  various  sections  enclosed 
by  fire-resisting  bulkheads,  together 
with  particulars  of  the  fire  alarms, 
detecting  systems,  the  sprinkler 
installation  (if  any),  the  fire 
extinguishing  appliances,  means  of 
access  to  different  compartments,  decks, 
etc..  and  the  ventilating  systems 
including  particulars  of  the  master  fan 
controls  the  positions  of  damp>ers.  the 
location  of  the  remote  means  of 
stopping  fans,  and  identification 
numbers  of  th6  ventilating  fans  serving 
each  section.  If  cargo  compartments  are 
"specially  suitable  for  vehicles,"  they 
shall  be  so  indicated  on  the  plan. 
Alternatively,  at  the  discretion  of  the 
'Commandant,  the  aforementioned 
details  may  be  set  out  in  any  other 
medium,  such  as  a  booklet  or  on 
computer  software,  provided  that  the 


Federal  Register  /  Vol.  61,  No.  224  /  Tuesday.  November  19,  1996  /  Proposed  Rules         58831 


aforementioned  details  are  available  to 
each  officer  and  a  copy  is  retained  on 
board  at  all  times  and  is  accessible 
during  emergencies.  The  symbols  used 
to  identify  the  aforementioned  details 
shall  be  in  accordance  with  ASTM  F 
1626-1995. 

(b)  Plans  showing  clearly  for  each 
deck  and  hold  the  boundaries  of  the 
watertight  compartments,  the  op>enings 
therein  with  the  means  of  closure  and 
position  of  any  controls  thereof,  and  the 
arrangements  for  the  correction  of  any 
list  due  to  flooding. 

(c)  The  aforementioned  information 
shall  be  kept  up-to-date,  any  alteration 
being  recorded  in  the  applicable 
medium  as  soon  as  practicable. 

255.  In  §  97.37^0,  the  heading  is 
revised  to  read  as  follows: 

f  97.37-20    Saif-contakiad  braattilng 
apparatua. 


Subpart  97.43— [Ramovad] 

256.  Subpart  97.43  is  removed. 

257.  Section  97.45-1  is  revised  to  read 
as  follows: 

f  97.46-1    Mastsr  and  cMaf  anginaar 
raaponaibla. 

It  shall  be  the  duty  of  the  master  and 
the  chief  engineer  of  any  vessel  to 
require  that  a  steam  pressure  is  not 
carried  in  excess  of  that  allowed  by  the 
certificate  of  inspection,  and  to  require 
that  the  safety  valves,  once  set  by  the 
inspector,  are  in  no  way  tampered  with 
or  made  inoperable. 

258.  Section  97.53-1  is  revised  to  read 
as  follows: 

f  97.53-1    LIcanasd  offlcara. 

All  licensed  officers  on  a  vessel  shall 
have  their  licenses  conspicuously 
displayed. 

PART  lOS-COMMERaAL  FISHING 
VESSELS  DISPENSING  PETROLEUM 
PRODUCTS 

259.  The  authority  citation  for  Part 
105  continues  to  read  as  follows: 

AuthiHity:  33  U.S.C.  1321(j):  46  U.S.Q 
3306.  3703.  4502;  49  U.S.Q  App.  1804;  E.O. 
11735.  38  FR  21243.  3  CFR.  1971-1975 
Comp..  p.  793;  49  CFR  1.46. 

260.  Section  105.01-1  is  revised  to 
read  as  follows: 

f  106.01-1    Purpoaa. 

The  purpose  of  the  regulations  in  this 
part  is  to  provide  adequate  safety  in  the 
transporting  and  handling  of 
inflammable  or  combustible  cargo  in 
bulk  on  board  certain  commercial 
fishing  vessels  and  tenders. 


1106.10-1    [Ramovad] 

261.  Section  105.10-1  is  removed. 

262.  In  §  105.35-1,  paragraph  (a)  is 
revised  as  follows: 

S  106.35-1    Qanaral. 

(a)  In  addition  to  the  requirements  in 
§  28.160  of  subchapter  C  of  this  chapter, 
at  least  two  BII  dry  chemical  or  foam 
portable  fire  extinguishers  bearing  the 
marine  type  label  of  the  Underwriter's 
Laboratories,  Inc.,  shall  be  located  at  or 
near  each  dispensing  area. 


PART  108— DESIGN  AND^QUIPMENT 

263.  The  authority  citation  for  Part 
108  continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3102. 
3306.  5115;  49  CFR  1.46. 

§106.101    [Amandad] 

264.  In  §  108.101,  paragraph  (b)  is 
amended  by  adding  in  alphabetical 
order  of  the  organizations  referenced  the 
following  standard: 

§106.101    Incorporation  by  rafaranca. 

•        •        •        •        • 

(b)*  •  • 
National  Fire  Protection  Association  (NFPA) 

P.O.  Box  9101,  Quincy.  MA  02269-9101 
NFPA  13-1996.  Standard  for  the 

Installation  of  Sprinkler 

Systems 108.430 

265.  In  §  108.417,  paragraph  (e)  is 
revised  to  read  as  follows: 

§108.417    FIra  pump  componanta  and 
aaaocMad  equipment 

(e)  An  oil  line  must  not  be  connected 
to  a  fire  pump. 

§108.430    [Added] 

266.  In  Subpart  D,  a  new 
uiulesignated  centerhead  and  §  108.430 
are  added  to  read  as  follows: 

Automatic  Sprinkling  Systems 

§108.430    General. 

Automatic  Sprinkler  Systems  shall 
comply  with  NFPA  13-1996. 

§106.435    [Removed] 

267.  Section  108.435  is  removed. 

PART  109— OPERATIONS 

268.  The  authority  for  Part  109  is 
revised  to  read  as  follows: 

Authority:  43  U.S.C  1333;  46  U.S.C.  3306. 
5115. 6101, 10104;  49  CFR  1.46. 

§100.106    [Addwq 

269.  Section  109.105  is  added  to  read 
as  follows: 


§108.106    Incorporation  by  lafaianca. 

(a)  Certain  material  is  incorporated  by 
reference  ipto  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other 
than  that  specified  in  paragraph  (b)  of 
this  section,  the  Coast  Guard  must 
publish  notice  of  change  in  the  Federal 
Register  and  make  the  material  available 
to  the  public.  All  approved  material  is 
on  file  at  the  Office  of  the  Federal 
Register,  800  North  Capital  Street,  NW., 
suite  700,  Washington,  DC,  and  at  the 
U.S.  Coast  Guard,  Office  of  Design  and 
Engineering  Standards  (G-MSE),  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001  and  is  available  from  the 
sources  indicated  in  paragraph  (b)  of 
this  section. 

(b)  The  material  for  incorporation  by 
reference  in  this  part  and  the  sections 
affected  are: 

American  Society  for  Testing  and  Materials 

(ASTM). 

ASTM  International  Headquarters,  100  Barr 
Harbor  Dr..  West  Conshocken,  PA  19248- 
2959 
ASTM  F  1626-1995.  Standard  Practice 
for  Preparing  Shipboard  Fire 
Control  Plans 109.563 

§109.121    [Removed] 

270.  hi  §  109.121,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  paragraph  (b). 

§100.423    [Ramovad] 

271.  Section  109.423  is  removed. 

272.  In  §  109.431,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  109.431    Logbook. 

(a)  The  master  or  person  in  charge  of 
a  unit  is  required  by  46  U.S.C.  11301  to 
have  an  official  logbook  shall  maintain 
the  logbook  on  Form  CG-706.  When  the 
voyage  is  completed,  the  master  or 
person  in  charge  shall  file  the  logbook 
with  the  Officer  in  Charge.  Marine 
Inspection. 

•  •        •        •        • 

273.  In  §  109.555,  paragraph  (b)  is 
revised  to  read  as  follows: 

§109.555    PropuMon  bdlars. 

•  •        •        •        • 

(b)  The  safety  valves,  once  set.  are  not 
tampered  with  or  made  inoperative. 

274.  In  §  109.563,  a  new  paragraph 
(a)(6]  is  added  to  read  as  follows: 

§  1 00.563    Poating  of  documents. 

•  *        •        *        • 

(a)*  *  • 

(6)  Symbols  for  the  details  required  by 
this  section  shall  be  in  accordance  with 
ASTM  F  1626-1995. 
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PART  147A— INTERIM  REGULATIONS 
FOR  8HIPBOARO  FUIMQATION 

275.  The  authority  citation  for  Part 
147 A  is  revised  to  read  as  follows: 

Authority:  4«  U.S.C.  5103;  49C:FR  1  46 

PART  148— CARRIAQE  OF  SOUO 
HAZARDOUS  MATERIALS  IN  BULK 

276.  The  authority  citation  for  Part 
14a  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5103;  CFR  1.46. 

277.  In  §  148.01-1.  paragraph  (c)  is 
revised  as  follows: 

f  14«.0i  -1    PurpoM  ancr  appNcabNity. 

(c)  For  purposes  of  this  part,  the  term 
"vessel"  means  a  "cargo  vessel  or 
baige"  which  is  not  exempted  under  49 
U.S.C  5107(d). 


SUBCHAFTEK  O— CEKTAIN  BlflJC 
DANGEKOUS  CARGOES 

Subchapter  0—(RMMnrwi| 

278.  In  Subchapter  O.  the  Note  which 
precedes  Part  150  is  removed. 

PART  150— COMPATIBILnr  OF 
CARGOES 

27%  The  authority  citation  for  Part 
150  continues  to  read  as  follows: 

Authority:  46  U  S.C.  3306.  3703:  49  CFR 
1.45.  1.46.  Section  150.105  isau«d  under  44 
U.S.C  3507;  49  CFR  1.45 

280.  Section  150.110  is  revised  to  read 
as  follows: 

fISailO    AppllcabllNy. 

This  subpart  prescribes  rules  for 
identifying  incompatible  hazardous 
materials  and  rules  for  carrying  these 
materials  in  bulk  as  cargo  in 
permanently  attached  tanks  or  in  tanks 
that  are  loaded  or  discharged  while 
aboard  the  vessel.  The  rules  apply  to  all 
vessels  that  carry  liquid  dangerous 
cargoes  in  bulk  that  are  subject  to  46 
U.S.C.  Chapter  37. 

PART  151— BARGES  CARRYING  BULK 
UQUIO  HAZARDOUS  MATERIAL 
CARGOES 

281.  The  authority  citation  for  Part 
151  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903.  46  U  S.C.  3703 
49  CFR  146 

282.  In  §  151.03-30.  paragraph  (c)  is 
revised  to  read  as  follows: 

flSl.oa-ao    Hazardous  maiwtal. 
•        •        •         •         • 

(c)  Designated  a  hazardous  material 
under  49  U.S.C.  5103. 
NoCa  *   *   * 


283.  SecUon  151.03-41  is  revised  to 
read  as  follows: 

§151.03-41    OfflewlnClMiga,MK«na 
InapMdon  (OCMf). 

This  term  means  any  person  from  the 
civilian  or  military  branch  of  the  Coast 
Guard  designated  as  such  by  the 
Commandant  and  who,  under  the 
superintendence  and  direction  of  the 
Coast  Guard  District  Commander,  is  in 
charge  of  an  inspection  zone  for  the 
performance  of  duties  with  respect  to 
the  enforcement  and  administration  of 
Subtitle  n  of  Title  46.  U.S.  Code  and 
regulations  issued  under  these  statutes. 

PART  15»-SHiP8  CARRYING  BULK 
LKXJID,  LXMERED  GAS,  OR 
COHPRESSEO  GAS  HAZARDOUS 
MATERIALS 

281.  The  authority  citation  for  Part 
153  continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CFR  1.46. 
section  153.40  issued  under  49  U.S.C  1804. 
Sections  153.470  through  153.491.  153.1100 
through  153.1132.  and  153.1600  through 
153.1608  also  issued  under  33  U.S  C 
1903(b). 

285.  In  §  153.2.  paragraph  (3)  in  the 
definition  of  Hazardous  material  is 
revised  to  read  as  follows: 

f153^    CMIniUons  and  acronyms. 
•        •        •         •         • 

Hazardous  material  •   •   • 
(3)  Designated  a  hazardous  material 
under  49  U.S.C.  5103. 
Note  •  •  • 


fl60.OO7-«    Production  InapacMons  and 


f  153.470    [Amandod] 

286.  In  §  153.470,  the  Note  at  the  end 
of  the  section  is  removed. 

PART  154— SAFETY  STANDARDS  FOR 
SELF-PROPELLED  VESSELS 
CARRYING  BULK  UQUIRED  GASES. 

287.  The  authority  citation  for  Part 
154  continues  to  read  as  follows: 

Authority:  46  U  S  C  3703;  E.O.  12234  45 
FR  58801.  3  CFR.  1980  Comp..  p.  277;  49  CFR 
1.46. 

1154.1445    [R«no«wq 

288.  Section  154.1445  is  removed. 

PART  159— APPROVAL  OF 
EQUIPMENT  AND  MATERIALS 

289.  The  authority  citation  for  Part 
159  continues  to  read  as  follows: 

Authority:  46  U.S.C.  3308.  3703;  49  CFR 
1  45,  1  46;  Section  159.001-9  also  issued 
under  the  authority  of  44  U.S.C.  3507. 

290.  Section  159.007-9  is  revised  by 
adding  paragraph  (d)  as  follows: 


(d)  The  manufacturer  shall  admit  a 
Coast  Guard  inspector  or  his 
representative  to  any  place  where 
approved  equipment  is  manufactured 
and  where  parts  or  completed 
equipment  is  stored,  for  the  puipose  of 
verifying  that  the  equipment  is  being 
manufactured  in  accoidance  with  the 
approved  plans  and  the  requirements  of 
this  subchapter. 

PART  1«>-4JFESAVINQ  EQUIPMENT 

291.  The  authority  citation  for  Part 
160  continues  to  read  as  follows: 

Audiority:  46  U.S.C  2l03,  3306.  3703.  and 
4302;  E.O.  12234,  3  CFR,  1980  Comp..  p.  277 
49  CFR  1.46. 

292.  Section  160.001-1  is  revised  to 
read  as  follows: 

f160LOOl-1    Soopa. 

(a)  This  subpart  contains  the  general: 

(1)  Characteristics  of  Ufe  preservers 
(Type  I  personal  flotation  devices 
(PFDs)): 

(2)  Approval  procedures  for  life 
preservers;  and 

(3)  Production  overeight  requirements 
for  life  preserven. 

(b)  Other  subparts  in  this  part  specify 
the  detailed  requirements  for  standard 
type  Ufe  preservere  and  may 
supplement  the  requirements  in  this 
subpart. 

293.  In  §  160.001-2.  paragraphs  (b) 
and  (d)  are  revised  to  read  as  follows: 

fiea00l-2    Qanaral  eharactartsttca  of  IN* 


(b)  A  life  preserver  must  be  capable  of 
supporting  in  fresh  water  for  48  hours 
a  minimum  of  22  pounds. 

•        •        •        •        • 

(d)  A  life  preserver  must  be: 

(1)  Simple  in  design; 

(2)  Capable  of  being  worn: 
(i)  Inside-out, 

(ii)  Clearly  in  only  one  way.  or 
(iii)  Donned  correctly  without 
demonstration,  instructions,  or 
assistance  by  at  least  75  percent  of 
pereons  unfamiliar  with  the  design;  and 

(3)  Capable  of  being  quickly  adjusted 
for  a  secure  fit  to  the  body  of  wearers 
for  which  it  is  intended. 

•        •        »        •        • 

294.  Section  160.001-3  is  revised  to 
read  as  follows: 

1100.001-3    Prooadura  for  approval. 

(a)  General.  Designs  of  life  preservers 
are  approved  only  by  the  Commandant, 
U.S.  Coast  Guard.  Manufacturers 
seeking  approval  of  a  life  preserver 
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design  shall  follow  the  procedures  of 
this  section  and  subpart  159.005  of  this 
chapter. 

(b)  Each  application  for  approval  of  a 
life  preserver  must  contain  the 
information  specified  in  §  159.005-5  of 
this  chapter.  The  application  and, 
except  as  provided  in  paragraphs  (c)  and 
(d)(2)  of  this  section,  a  prototype  life 
preserver  must  be  submitted  to  the 
Commandant  for  preapproval  review.  If 
a  similar  design  has  already  been 
approved,  the  Commandant  may  waive 
the  preapproval  review  under 

§§  159.005-5  and  159.005-7  of  this 
chapter. 

(c)  If  the  life  preserver  is  of  a  standard 
design,  as  described  by  subpart  160.002. 
160.005.  or  160.055,  the  application: 

(1)  Must  include  the  following:  A 
statement  of  any  exceptions  to  the 
standard  plans  and  specifications, 
including  drawings,  product 
description,  construction  specifications, 
and/or  bill  of  materials. 

(2)  Need  not  include:  The  information 
specified  in  §  lS9.005-5(a)(2). 

(d)  If  the  life  preserver  is  of  a  non- 
standard design,  the  application  must 
include  the  following: 

(1)  Plans  and  specifications 
containing  the  information  required  by 
§  159.005-12  of  this  chapter,  including 
drawings,  product  description, 
construction  specifications,  and  bill  of 
materials. 

(2)  The  information  specified  in 

§  159.005-5(a)(2)  (i)  through  (iii)  of  this 
chapter,  except  that,  if  preapproval 
review  has  beien  waived,  the 
manufacturer  is  not  required  to  send  a 
prototype  PFD  sample  to  the 
Commandant . 

(3)  Performance  testing  results  of  the 
design  performed  by  an  independent 
laboratory,  that  has  a  Memorandum  of 
Understanding  with  the  Coast  Guard 
under  §  159.010-7  of  this  subchapter 
covering  the  in-water  testing  of  personal 
flotation  devices,  showing  equivalence 
to  the  standard  design's  performance  in 
all  material  respects. 

(4)  The  Approval  Type  sought  (Type 
I  or  Type  V). 

(5)  Any  special  purpose(s)  for  which 
the  Ufe  preserver  is  designed  and  the 
vessel(s)  or  vessel  type(s)  on  which  ita 
use  is  intended. 

(6)  Buoyancy  and  other  relevant 
tolerances  to  be  compUed  with  during 
production. 

(7)  The  text  of  any  optional  marking 
to  be  included  on  the  Ufe  preserver  in 
addition  to  the  markings  required  by  the 
appUcable  approval  subpart. 

(8)  For  any  conditionally  approved 
Ufe  preserver,  the  intended  approval 
condition(s). 


(e)  The  description  of  quaUty  control 
procedures  required  by  §  159.005-9  of 
this  chapter  may  be  omitted  if  the 
manufacturer's  planned  quaUty  control 
procedures  meet  the  requirements  of 
those  accepted  by  the  Commandant  for 
the  independent  laboratory  performing 
production  inspections  and  tests. 

(f)  Waiver  of  tests.  A  manufacturer 
may  request  that  the  Commandant 
waive  any  test  prescribed  for  approval 
imder  the  appUcable  subptart.  To  request 
a  waiver,  the  manufacturer  must  submit 
to  the  Commandant  and  the  laboratory 
described  in  §  159.010,  one  of  the 
foUowdng: 

(1)  Satisfactory  test  results  on  a  PFD 
of  sufficiently  similar  design  as 
determined  by  the  Commandant. 

(2)  Engineering  analysis 
demonstrating  that  the  test  for  which  a 
waiver  is  requested  is  not  appropriate 
for  the  particular  design  submitted  for 
approval  or  that,  because  of  its  design  or 
construction,  it  is  not  possible  for  the 
PFD  to  fail  that  test. 

S16a001-6    [Adttod] 

295.  Section  160.001-5  is  added  to 
read  as  foUows: 

f  160.001-6    Production  oversight 

(a)  General.  Production  tests  and 
inspections  must  be  conducted  in 
accordance  with  this  section,  subpart 
159.007  of  this  chapter,  and  if 
conducted  by  an  independent 
laboratory,  the  independent  laboratory's 
procedures  for  production  inspections 
and  tests  as  accepted  by  the 
Commandant.  The  Commandant  may 
prescribe  additional  production  tests 
and  inspections  necessary  to  maintain 
quaUty  control  and  to  monitor 
compUance  with  the  requirements  of 
this  subchapter. 

(b)  Oversight.  In  addition  to 
responsibiUties  set  out  in  part  159  of 
this  chapter  and  the  accepted  laboratory 
procedures  for  production  inspections 
and  tests,  each  manufacturer  of  a  Ufe 
preserver  and  each  laboratory  inspector 
shaU  comply  with  the  foUowing,  as 
appUcable: 

(1)  Manufacturer.  Each  manufacturer 
must — 

(i)  Perform  all  tests  and  examinations 
necessary  to  show  compUance  with  this 
subpart  and  subpart  imder  which  the 
Ufe  preserver  is  approved  on  each  lot 
before  any  inspector's  testa  and 
inspection  of  the  lot; 

(ii)  Follow  estabUshed  procedures  for 
maintaining  quaUty  control  of  the 
materials  used,  manufacturing 
operations,  and  the  finished  product; 
and 

(iii)  AUow  an  ins{>ector  (or  his 
representative)  to  take  samples  of 


completed  unita  or  of  component 
materials  for  testa  required  by  this 
subpart  and  for  testa  relating  to  the 
safety  of  the  design. 

(2)  Laboratory.  An  inspector  from  the 
accepted  laboratory  shall  oversee 
production  in  accordance  with  the 
laboratory's  procedures  for  production 
inspections  and  testa  accepted  by  the 
Commandant.  During  production 
oversight,  the  inspector  shall  not 
perform  or  supervise  any  production 
test  or  inspection  imless — 

(i)  The  manu&cturer  has  a  vaUd 
approval  certificate;  and 

(u)  The  inspector  has  first  observed 
the  manufacturer's  production  methods 
and  any  revisions  to  those  methods. 

(3)  At  least  quarterly,  the  inspector 
shall  check  the  manufacturer's 
compUance  with  the  company's  quaUty 
control  procediu«s.  examine  the 
manufacturer's  required  records,  and 
observe  the  manufacturer  perform  each 
of  the  required  production  testa. 

(c)  Test  facilities.  The  manufacturer 
shaU  provide  a  suitable  place  and 
apparatus  for  conducting  the  testa  and 
inspections  necessary  to  determine 
compUance  of  Ufe  preservers  v>rith  this 
subpart.  The  manufacturer  shall  provide 
means  to  secure  any  test  that  is  not 
continuously  observed,  such  as  the  48 
hour  buoyancy  test.  The  manufacturer 
must  have  the  caUbration  of  aU  test 
equipment  checked  in  accordance  with 
the  test  equipment  manufacturer's 
recommendation  and  interval  but  not 
less  than  at  least  once  every  year. 

(d)  Lots.  A  lot  may  not  consist  of  more 
than  1000  Ufe  preservers.  A  lot  number 
must  be  assigned  to  each  group  of  Ufe 
preservers  produced.  Lots  must  be 
numbered  serially.  A  new  lot  must  be 
started  whenever  any  change  in 
materials  or  a  revision  to  a  production 
method  is  made,  and  whenever  any 
substantial  discontinuity  in  the 
production  process  occurs.  The  lot 
niunber  assigned,  along  with  the 
approval  number,  must  enable  the  PFD 
manufacturer  to  determine  the 
suppUer's  identifying  information  for 
the  component  lot. 

(e)  Samples.  (1)  From  each  lot  of  Ufe 
preservers,  manufacturers  shall 
randomly  select  a  number  of  samples 
bora  completed  unita  at  least  equal  to 
the  appUcable  number  required  by 
Table  160j001-5(e)  for  buoyancy  testing. 
Additional  samples  must  be  selected  for 
any  tests,  examinations,  and  inspections' 
required  by  the  laboratory's  production 
inspections  and  testa  procedures. 


58834  Federal  Regirter  /  Vol.  61.  No.  224  /  Tuesciay.  November  19.  1996  /  Proposed  Rules 


Table  160.001 -6(E).— SAMPLING 
FOR  BUOYANCY  TESTS 


Lot  sue 

Number  o( 
Me  pre- 
servers In 
sample 

10O  and  under  

1 

101  to  200 

2 

201  to  300 

3 

301  to  500 

4 

501  to  750 „ 

751  to  1000 

6 
8 

(2)  For  a  lot  next  succeeding  one  from 
which  any  sample  life  preserver  failed 
the  buoyancy  test,  the  sample  shall 
consist  of  not  less  than  ten  specimen  life 
preservers  to  be  tested  for  buoyancy  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)  Buoyancy  test.  The  buoyancy  of  the 
life  preservers  must  be  determineid  by 
measuring  the  upward  force  exerted  by 
the  individual  submerged  unit.  The 
buoyancy  measurement  must  be  made  at 
the  end  of  the  24  or  48  hours  of 
submersion,  as  specified  in  the 
applicable  approval  subpart,  during 
which  period  the  pad  inserts  must  not 
be  disturbed. 

(g)  Buoyancy  required.  The  buoyancy 
must  meet  the  requirements  of  the 
applicable  approval  subpart. 

(n)  Lot  inspection.  On  each  lot.  the 
laboratory  inspector  shall  perform  a 
Rnal  lot  inspection  to  be  satisfied  that 
the  life  preservers  meet  this  subpart. 
Each  lot  must  demonstrate — 

(1)  First  Quality  workmanship; 

(2)  That  the  general  arrangement  and 
attachment  of  all  components,  such  as 
body  straps,  closures,  tie  tapes,  and 
drawstrings,  are  as  speciRed  in  the 
approved  plans  and  specifications; 

(3)  Compliance  with  the  marking 
requirements  in  the  applicable  approval 
subpart;  and 

(4)  The  information  pamphlet 
specified  in  33  CFR  part  181.  subpart  G. 
if  required,  is  securely  attached  to  the 
device,  with  the  PFD  selection 
information  visible  and  accessible  prior 
to  purchase. 

(i)  Lot  acceptance.  When  the 
independent  laboratory  has  determined 
that  the  life  preservers  in  the  lot  are  of 
a  type  ofHcially  approved  in  the  name 
of  the  company,  and  that  such  hfe 
preservers  meet  the  requirements  of  this 
subpart,  they  shall  be  plainly  marked  in 
waterproof  ink  with  the  independent 
laboratory's  name  or  identifying  mark. 

(j)  Lot  rejection.  Each  nonconforming 
unit  must  be  rejected,  if  three  jor  more 
nonconforming  units  are  rejected  for  the 
same  kind  of  defect,  lot  inspection  must 
be  discontinued  and  the  lot  rejected. 
The  inspector  must  discontinue  lot 


inspection  and  reject  the  lot  if 
examination  of  individual  units  or  the 
records  for  the  lot  shows 
noncompliance  with  either  this 
subchapter  or  the  laboratory's  or  the 
manufacturer's  quality  control 
procedures.  A  rejected  unit  or  lot  may 
be  resubmitted  for  testing  and 
inspection  if  the  manufacturer  first 
removes  and  destroys  each  defective 
unit  or.  if  authorized  by  the  laboratory, 
reworks  the  unit  or  lot  to  correct  the 
defect.  A  rejected  lot  or  rejected  unit 
may  not  be  sold  or  offered  for  sale  under 
the  representation  that  it  meets  this 
subpart  or  that  it  is  Coast  Guard- 
approved. 

296.  Section  160.002-5  is  revised  to 
read  as  follows: 


t16a002-«    SMnpNng,! 
tnepectKxw. 

(a)  Production  tests  and  inspections 
must  be  conducted  by  the  manufacturer 
of  a  life  preserver  and  the  accepted 
laboratory  inspector  in  accordance  with 
this  section  and  §  160.001-5. 

fb)  Buoyancy  test.  The  buoyancy  of 
the  pad  inserts  from  the  life  preserver 
shall  be  determined  according  to 
paragraph  160.001-5(fl  of  this  part  with 
each  compartment  of  the  buoyant  pad 
insert  covers  slit  so  as  not  to  entrap  air. 
The  period  of  submersion  must  be  at 
least  48  hours. 

(c)  Buoyancy  required.  The  buoyant 
pad  inserts  from  Model  3  adult  life 
preservers  shall  provide  not  less  than  25 
pounds  buoyancy  in  fresh  water,  and 
the  pads  from  Model  5  child  life 
preservers  shall  provide  not  less  than 
16.5  pounds  buoyancy. 

297.  Section  160.002-7  is  revised  to 
read  as  follows: 

f  1 60.002-7    Procedur*  for  approval. 
General.  Manufacturers  seeking 
approval  of  a  life  preserver  design  shall 
follow  the  procedures  of  subpart 
159.005  of  this  chapter,  as  explained  in 
§  160.001-3  of  this  part. 

298.  Section  160.005-5  is  revised  to 
read  as  follows: 

f16a006-6    SampUng.  tMts.  and 
Inapactlons. 

(a)  Production  tests  and  inspections 
must  be  conducted  by  the  manufacturer 
of  a  life  preserver  and  the  accepted 
laboratory  inspector  in  accordance  with 
this  section  and  §  160.001-5. 

(b)  Buoyancy  test.  The  buoyancy  of 
the  pad  inserts  from  the  life  preserver 
shall  be  determined  according  to 
paragraph  160.001-5(f)  of  this  part  with 
each  compartment  of  the  buoyant  pad 
insert  covers  slit  so  as  not  to  entrap  air. 
The  period  of  submersion  must  be  at 
least  48  hours. 


(c)  Buoyancy  required.  The  buoyant 
pad  inserts  from  Model  3  adult  life 
preservers  shall  provide  not  less  than  25 
pounds  buoyancy  in  fresh  water,  and 
the  pads  from  Model  5  child  life 
preservers  shall  provide,  not  less  than 
16.5  pounds  buoyancy. 

299.  Section  160.005-7  is  revised  to 
read  as  follows: 

1160.006-7    Procadufw  for  approval. 

General.  Manufacturers  seeking 
approval  of  a  life  preserver  design  shall 
follow  the  procedures  of  subpart 
159.005  of  this  chapter,  as  explaiiied  in 
§160.001-3  of  this  part. 

f  160.006    [Amandad] 

300.  The  heading  of  subpart  160.006 
is  revised  to  read  "Life  Prmervers: 
Repjairing." 

f  160.006-1    [Rtpovad] 

301.  Section  160.006-1  is  removed. 

1160.006-4    [Ramovad] 

302.  Section  160.006-4  is  removed. 

f160.006-«    [RMnovad] 

303.  Section  160.006-5  is  removed. 

f  160.013^    [Ramovad] 

304.  Section  160.013-4  is  removed. 

f16a01»-6    [Ramovad] 

305.  Section  160.013-6  is  removed. 

f16a0lfr-3    [Ramovad] 

306.  Section  160.016-3  is  removed. 


1160.024-6    [F 

307.  Section  160.024-6  and  figure 
160.024-6(a)  are  removed. 

308.  In  §  160.026-6,  Table  160.026- 
6(f)  is  removed,  paragraphs  (f)  and  (g) 
are  removed,  and  paragraphs  (a),  (c),  (d), 
and  (e)  are  revised  to  read  as  follows: 

f16a026-e    Sampling.  Inapaction,  aiKl 
teata  of  production  Iota. 

(a)  General.  Containers  of  emergency 
drinking  water  must  be  tested  in 
accordance  with  the  provisions  of  this 
section  by  an  independent  laboratory 
accepted  by  the  Coast  Guard  under  46 
CFR  159.010. 


(c)  Visual  inspection  of  containers. 
The  independent  laboratory  inspector 
shall  select  at  random  from  each  lot  the 
number  of  sample  filled  containers 
indicated  in  Ts^le  160.026-6(c).  which 
shall  be  examined  visually  for 
compliance  with  the  requirements  of 
this  subpart.  If  the  number  of  defective 
cans  exceeds  the  acceptance  number 
shown  in  the  table  for  the  samples 
selected,  the  lot  shall  be  rejected. 

TABLE  160.026-«(c)— SAMPLING  FOR 
VISUAL  INSPECTION  OF  CONTAINERS 
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(D)  Laboratory  tests  of  containers  and 
water.  The  manufacturer  shall  select  at 
random  fit>m  each  lot  the  number  of  sets 
of  11  filled  sample  containers  indicated 
in  Table  160.026-6(dl).  which  shall  be 
forwarded  to  an  independent  laboratory 
accepted  by  the  Coast  Guard  under  46 
CFR  159.010.  The  independent 
laboratory  shall  perform  the  tests 
outlined  in  Table  160.026-6(d2).  If  any 
sample  is  found  to  be  non-conforming 
in  any  of  these  tests,  the  lot  shall  be 
rejected. 

Table  160.026-6(dl)  *  *  * 

Table  160.026-6(d2)  *  *  * 


(e)  Lot  acceptance.  When  the 
independent  laboratory  is  satisfied  that 
the  emergency  drinking  water  meets  the 
requirements  of  this  subpart,  the  lot 
shall  be  accepted.  When  permitted  by 
the  independent  laboratory,  rejected  lots 
may  be  resubmitted  for  official 
inspection,  provided  all  containers  in 
the  lot  have  been  reworked  by  the 
packer,  and  all  defective  units  removed. 
Emergency  drinking  water  from  rejected 
lots  may  not,  unless  subsequently 
accepted,  be  sold  or  offered  for  sale 
under  representation  as  being  in 
compliance  vfith  this  subpart  or  as  being 
approved  for  use  on  merchant  vessels. 

309.  Section  160.026-7  is  revised  to 
read  as  follows: 

S 1 60.026-7    Procedure  for  approval. 

(a)  General.  Emergency  drinking 
water  for  lifeboats  and  liferafts  on 
merchant  vessels  is  approved  only  by 
the  Commandant,  U.S.  Coast  Guard. 

(b)  Pre-approval  samples  and  plans. 
Packers  who  desire  to  pack  approved 
emergency  drinking  water  shall  have  the 
required  tests  in  accordance  with 

§  160.026-5  {)erformed  by  an 
independent  laboratory  accepted  by  the 
Coast  Guard  imder  46  CFR  159.010.  A 
copy  of  the  independent  laboratory's 
report  will  be  forwarded  to  the 
Commandant  for  examination,  and  if 
satisfactory  an  official  approval  nimiber 
will  be  assigned  to  the  manufacturer  for 
the  emergency  drinking  water. 

§16a035-2    [Amandad] 

310.  In  §  160.035-2,  paragraph  (e)  is 
removed. 

§160.035-3    [Amandad] 

311.  In  §  160.035-3,  paragraphs  (b), 
(d)(1),  (f).  (g).  (h).  (i),  (j).  (k)(l).  (1), 
(m)(2).  (m)(3).  (m)(4).  (m)(5),  (m)(8),  (o). 
(p).  (u)(4).  (u)(5).  (u)(6).  (u)(7),  (u)(8)(i). 
and  (u)(8)(ii)  are  removed.  Tables 
160.035-3,  160.035-3(d)(l),  160.035- 
3(i)(4),  160.035-3(m)(8),  and  160.035- 
3(u)(7)  are  removed.  Paragraphs  (c) 
introductory  text,  (c)(1).  (c)(2),  (d) 


introductory  text,  (d)(2).  and  (d)(3)  are 
redesignated  paragraphs  (b) 
introductory  text,  (b)(1).  (b)(2).  (c) 
introductory  text,  (c)(1).  and  (c)(2) 
respectively.  Paragraphs  (e)  introductory 
text  and  (e)(1)  are  redesignated 
paragraph  (d)  and  revised.  Paragraphs 
(k)  introductory  text.  (k)(2).  and  (k)(3) 
are  redesignateid  paragraphs  (e) 
introductory  text,  (e)(1).  and  (e)(2) 
respectively.  Table  160.035-3(k)(l)  is 
redesignated  Table  160.035-3(e)(l). 
Paragraphs  (m)  introductory  text.  (m)(l). 
(m)(6).  (m)(7),  and  (m)(9)  are 
redesignated  paragraphs  (f)  introductory 
text,  (f)(1).  (f)(2).  (f)(3).  and  (0(4) 
respectively.  Paragraphs  (n) 
introductory  text  and  (n)(l)  are 
redesignated  paragraph  (g)  and  revised. 
Paragraphs  (q)  introductory  text,  (q)(l), 
and  (q)(2]  are  redesignated  paragraphs 
(h)  introductory  text,  (h)(1).  and  (h)(2) 
respectively.  Paragraphs  (r)  introductory 
text  and  (r)(l)  are  redesignated 
paragraph  (i)  and  revised.  Paragraphs  (s) 
introductory  text.  (s)(l),  (s)(2),  (s)(3),  (t), 
(u)  introductory  text,  (u)(l),  (u)(2),  and 
(u)(3)  are  redesignated  paragraphs  (j) 
introductory  text,  (j)(l),  (j)(2),  (j)(3),  (k), 
(1)  introductory  text,  (1)(1),  (1)(2).  and 
(1)(3)  respectively.  Paragraphs  (u)(8)  and 
(u)(8)(iii)  are  redesignated  paragraph 
(1)(4)  and  revised.  Paragraphs  (v) 
introductory  text,  (v)(l),  and  (v)(2)  are 
redesignated  paragraphs  (m) 
introductory  text,  (m)(l)  and  (m)(2) 
respectively.  Paragraphs  (w) 
introductory  text  and  (w)(l)  are 
redesignated  paragraph  (n)  and  revised. 
Paragraphs  (x)  introductory  text  and 
(x)(l)  are  redesignated  paragraph  (o)  and 
revised.  The  newly  designated 
paragraph  (e)(1)  is  amended  by 
removing  the  term  "Table  160.035- 
3(k)(l)"  and  replacing  them  with  the 
term  "Table  160.035-3(e)(l)".  The 
newly  designated  paragraph  (k) 
introductory  text  is  revised.  The 
revisions  read  as  follows: 


§160.035-3    Conatnictlon  of 
propallad  IKaboata. 


(d)  Welding.  Welding  may  be 
substituted  for  riveting  in  any  location. 
It  shall  be  performed  by  welders 
qualified  by  the  U.S.  Coast  Guard, 
American  Bureau  of  Shipping,  or  U.S. 
Navy  Department,  and  only  approved 
electrodes  shall  be  used.  Details  of  the 
joints  shall  be  indicated  on  the 
construction  drawings  submitted  for 
approval. 
»        »        *        •        * 

(g)  Stretchers.  Stretchers  of  sufficient 
size  and  strength  shall  be  fitted  in 
suitable  positions  for  rowing. 


(i)  Plugs.  Each  lifeboat  shall  be  fitted 
with  an  automatic  plug  so  designed  and 
installed  as  to  insure  complete  drainage 
at  all  times  when  the  boat  is  out  of  the 
water.  The  automatic  plug  shall  be 
provided  with  a  cap  attad^ed  to  the 
lifeboat  by  a  suitable  diain.  The  location 
of  drain  plug  is  to  be  marked  on  the 
vertical  surface  in  the  vicinity  of  the 
plug  below  the  side  bench  with  the 
word  "plug"  in  3-inch  white  letters  and 
wdth  an  arrow  pointing  in  the  direction 
of  the  drain  plug. 

*  •        •        *        • 

(k)  Each  lifeboat  shall  be  fitted  with 
a  rudder  and  tiller.  The  rudder  shall  be 
fitted  with  a  ^/^-inch  diameter  manila 
lanyard  of  such  length  as  to  permit  the 
rudder  tube  to  be  shipped  without 
imtying  the  lanyard.  •   •   • 

*  •        •        *        • 

(D*  •  • 

(4)  Built-in  buoyancy  tanks.  Each 

built-in  buoyancy  tank  shall  be  filled 
with  buoyancy  material.  The  amount  of 
material  required  shall  be  determined 
by  the  flooding  test  in  accordance  with 
§  160.035-1 1(b)(2).  The  buoyancy 
materials  used  shall  meet  the 
requirements  set  forth  for  core  materials 
as  follows: 

Core  ....     Polystyrene        MIL-P-40619. 

MIL-P-19644. 
Polyurethane      MIL-P-21929. 

*  •         •         *         • 

(n)  Grab  rails.  Grab  rails  shall  be 
substantially  attached  to  each  lifeboat 
below  the  turn  of  the  bilge  and  extend 
approximately  one-half  of  the  length  of 
the  lifeboat  on  each  side.  The  ends  of 
the  grab  rails  shall  be  faired  to  prevent 
fouling  and  all  connections  of  the  rails 
to  the  lifeboat  shall  be  made  by  riveting 
the  palms  of  the  brackets  to  a  small 
plate  and  riveting  the  plate  to  the  shell. 
To  prevent  rupture  of  the  shell  if  the 
grab  rail  is  carried  away,  more  rivets 
shall  be  used  in  attachhig  the  plate  to 
the  shell  than  in  festening  the  bracket  to 
the  plate.  The  clearance  between  the 
grab  rail  pipe  and  the  hull  shall  be  at 
least  V/i  inches.  The  connections  of  the 
rails  to  a  fibrous  glass  reinforced  plastic 
lifeboat  hvdl.  will  be  given  special 
consideration. 

(o)  Hand  rails.  All  lifeboats  intended 
for  use  in  ocean  and  coastwise  service 
shall  be  fitted  with  hand  rails 
approximately  18  inches  in  length, 
constructed  and  attached  to  the  lifeboat 
in  the  same  manner  as  the  grab  rails 
required  by  paragraph  (n)  of  this 
section.  The  clearance  between  the  hand 
rail  pipe  and  the  hull  shall  be  at  least 
IV2  inches.  The  hand  rails  shall  be 
located  approximately  parallel  to  and  at 
both  ends  of  the  grab  rails  and  spaced 
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midway  betwaeo  the  grab  rail  and  the 
gimwale  and  midway  between  the  grab 
rail  and  the  keel  on  both  sides  of  the 
lifeboat  provided  that,  when  the 
distance  from  grab  rail  to  gunwale  or  to 
the  keel  exceeds  4  feet,  two  hand  rails 
shall  be  fitted  so  as  to  provide  equal 
spacing.  In  no  case  shall  the  hand  rails 
project  beyond  the  widest  part  of  the 
boat.  Recessed  hand  rails  or  other 
alternate  arrangements  will  be  given 
consideration. 

|16a035-4    [Rwnovw}] 

312.  Section  160.035—4  is  removed 

|16a03S-6    [R«novml] 

313.  In  §  160.035-6.  paragraphs  (b), 
(d).  (f).  (gj.  and  (h)  are  removed  and 
paragraphs  (c).  (e)  and  (i)  are 
redesignated  paragraphs  (b),  (c)  and  (d) 
respectively. 

Table  160.035-6(d)(l)     (Removed! 

314.  Table  160.035-6(d)(l)  is 
removed. 

1100.035-7    [Rwnovwq 

315.  Section  160.035-7  is  removed. 

fiaa035-«    [RwnovMq 

316.  In  §  160.035-9.  paragraph  (c)  is 
removed  and  reserved. 

f16a041-6    [RMTtovwl] 

317.  In  §  160.041-5,  paragraph  (a)  is 
removed  and  paragraphs  (b).  (c),  (d).  (e), 
and  (f)  are  redesignated  paragraphs  (a), 
(b),  (c).  (d)  and  (e)  respectively. 

|16a041-7    [RwncvMl] 

318.  Section  160.041-7  is  removed. 

{16a043-7    [Rwnovwq 

319.  Section  160.043-7  is  removed. 

f1«0.044-4    [AmMMtod] 

320.  In  §  160.044-4.  paragraph  (a)  is 
removed  and  paragraphs  fb),  (c).  and  (d) 
are  redesignated  paragraphs  (a),  (b),  and 
(c)  respectively.  In  the  newly  designated 
paragraph  (a),  the  term  "pump"  is 
revised  to  read  "bilge  pump"  both  times 
it  appears. 

f160.044-«    [Removed] 

321.  Section  160.044-6  is  removed. 

f  160.048-6    [Amended] 

322.  In  §  160.048-6,  paragraph  (a)  is 
amended  by  removing  the  terms 
"Approved  for  use  on  recreational  boats 
less  than  16  feet  in  length  and  all  canoes 
and  kayaks,  and  only  as  a  throwable 
device  on  all  other  vessels."  and 
replacing  them  with  the  terms 
"Approved  for  use  on  recreational  boats 
only  as  a  throwable  device."  and 
paragraph  (c)  is  removed. 


flML04«-6    [Amended] 

323.  In  §  160.049-6.  pangreph  (a)  is 
amended  by  removing  the  terms 
"Approved  for  use  on  recreational  boats 
less  than  16  feet  in  length  and  all  canoes 
and  kayaks,  and  only  as  a  throwable 
device  on  all  other  vessels."  and 
replacing  them  with  the  terms 
"Approved  for  use  on  recreational  boats 
only  as  a  throwable  device."  and 
paragraph  (c)  is  removed. 

324.  In  §  160.050-5.  the  heading  and 
paragraphs,  (a),  (b).  (c).  (d),  (e).  and  (f) 
are  revised:  paragraphs  (g).  (h).  and  (i) 
are  added;  and  Table  160.050-5(b)  is 
redesignated  as  Table  160.050-5(e)  and 
amended  by  adding  two  new  entries  at 
the  end  of  the  Table,  to  read  as  follows: 

|16a080-6    8«npllng,  teats,  and 
Inapectton. 

(a)  General.  Production  tests  and 
insp>ections  must  be  conducted  in 
accordance  with  this  section,  subpart 
159.007  of  this  chapter,  and  if 
conducted  by  an  independent 
laboratory,  the  independent  laboratory's 
procedures  for  production  inspections 
and  tests  as  accepted  by  the 
Commandant.  The  Commandant  may 
prescribe  additional  production  tests 
and  inspections  necessary  to  maintain 
quality  control  and  to  monitor 
compliance  with  the  requirements  of 
this  subchapter. 

(b)  Oversight.  In  addition  to 
responsibilities  set  out  in  part  159  of 
this  chapter  and  the  accepted  laboratory 
procedures  for  production  inspections 
and  tests,  each  manufacturer  of  a  ring 
life  buoy  and  each  laboratory  inspector 
shall  comply  with  the  following,  as 
applicable. 

11 )  Manufacturer  Each  manufacturer 
must — 

(i)  Perform  all  tests  and  examinations 
necessary  to  show  compliance  with  this 
subpart  and  subpart  under  which  the 
ring  life  buoy  is  approved  on  each  lot 
before  any  inspector's  tests  and 
inspection  of  the  lot; 

(li)  Follow  established  procedures  for 
maintaining  quality  control  of  the 
materials  used,  manufacturing 
operations,  and  the  finished  product; 
and 

(iii)  Allow  an  inspector  (or  his 
representative)  to  take  samples  of 
completed  units  or  of  component 
materials  for  tests  required  by  this 
subpart  and  for  tests  relating  to  the 
safety  of  the  design. 

(2)  Laboratory.  An  inspector  from  the 
accepted  laboratory  shall  oversee 
production  in  accordance  with  the 
laboratory's  procedures  for  production 
inspections  and  tests  accepted  by  the 
Commandant.  During  production 
oversight,  the  inspector  shall  not 


perform  or  supervise  any  production 
test  or  inspection  unless — 

(i)  The  manufacturer  has  a  valid 
approval  certificate;  and 

(ii)  The  inspector  has  first  observed 
the  manufacturer's  producticm  methods 
and  any  revisions  to  those  methods. 

(3)  At  least  quarterly,  the  inspector 
shall  check  the  manufacturer's 
compliance  with  the  company's  quality 
control  procedures,  examine  the 
manufacturer's  required  records,  and 
observe  the  manufacturer  f)erform  each 
of  the  required  production  tests. 

(c)  Test  facilities.  The  manufacturer 
shall  provide  a  suitable  place  and 
apparatus  for  conducting  the  tests  and 
inspections  necessary  to  determine 
compliance  of  ring  life  bouys  with  this 
subpart.  The  manufacturer  shall  provide 
means  to  secure  any  test  that  is  not 
continuously  observed,  such  as  the  <18 
hour  buoyancy  test.  The  manufacturer 
must  have  the  calibration  of  all  test 
equipment  checked  in  accordance  with 
the  test  equipment  manufacturer's 
recommendation  and  interval  but  not 
less  than  at  least  once  every  year. 

(d)  Lots.  A  lot  may  not  consist  of  more 
than  1000  life  preservers.  A  lot  number 
must  be  assigned  to  each  group  of  life 
preservers  produced.  Lots  must  be 
numbered  serially.  A  new  lot  must  be 
started  whenever  any  change  in 
materials  or  a  revision  to  a  production 
method  is  made,  and  whenever  any 
substantial  discontinuity  in  the 
production  process  occurs.  The  lot 
number  assigned,  along  with  the 
approval  number,  must  enable  the  ring 
life  buoy  manufacturer  to  determine  the 
supplier's  identifying  information  for 
the  component  lot. 

(e)  Samples.  (1)  From  each  lot  of  ring 
life  buoys,  manufacturers  shall 
randomly  select  a  number  of  samples 
from  completed  units  at  least  equal  to 
the  applicable  number  required  by 
Table  160.001-5(e)  for  buoyancy  testing. 
Additional  samples  must  be  selected  by 
any  tests,  examinations,  and  inspections 
required  by  the  laboratories  production 
inspections  and  tests  procedures. 

(2)  For  a  lot  next  succeeding  one  from 
which  any  sample  ring  life  buoy  failed 
the  buoyancy  or  strength  test,  the 
sample  shall  consist  of  not  less  than  ten 
specimen  ring  life  buoys  to  be  tested  for 
buoyancy  in  accordance  with  paragraph 
(0  of  this  section. 

Table  160.050-5(e).— Sampling  for 
Tests 


501  to  750  .. 
751  to  1000 


6 
8 
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(f)  Teste— (1)  Strmgth  test  Tbe  buoy 
body  shall  be  suspended  by  a  2-inch- 
wide  stnp.  A  sindlar  stnp  shall  be 
passed  around  the  opposite  side  of  the 
buoy  and  a  200-poimd  weight 
suspended  by  it  from  the  buoy.  After  30 
minutes,  the  buoy  body  shall  be 
examined,  and  there  shall  be  no  breaks, 
cracks  or  pennanent  deformation. 

(2)  Aesistonce  to  damage  test  The 
buoy  body  shall  be  dropped  three  times 
from  a  height  of  6  feet  onto  concrete, 
and  there  shall  be  no  breaks  or  cracks 
in  the  body. 

(3)  Buoyancy  test  To  obtain  the 
buoyancy  of  the  buoy,  proceed  as 
follows: 

(i)  Weigh  iron  or  other  weight  imder 
water.  The  weight  shall  be  more  than 
sufficient  to  8v£merge  the  buoy. 

(ii)  Attach  the  iron  or  other  weight  to 
the  buoy  and  submerge  with  the  top  of 
the  buoy  at  least  2  indies  below  the 
sur&ce  for  48  hours. 

(iii)  After  the  48-hour  submergence 
fteiiod,  weigh  the  buoy  with  the  weight 
attached  wfadle  both  are  still  under 
water. 

(iv)  The  buoyancy  is  computed  as 
paragraph  (f)(3)(i)  minus  paragraph 
(f)(3)(iii)  of  this  section. 

(4)  Buoyancy  required.  The  buoys 
shall  provide  a  buoyancy  of  not  less 
than  16.5  pounds  for  the  20-  and  24- 
inch  sizes,  and  not  less  than  32  pounds 
for  the  30-inch  size. 

(g)  Lot  inspection.  On  each  lot,  the 
laboratory  inspector  shall  perform  a 
final  lot  inspection  to  be  satisfied  that 
the  ring  life  buoys  meet  this  subpart. 
Each  lot  must  demonstrate — 

(1)  First  quality  workmanship; 

(2)  lliat  me  general  arrangement  and 
attachment  of  all  components  are  as 
specified  in  the  approved  plans  and 
specifications; 

(3)  Compliance  with  the  marking 
requirements  in  the  applicable  approval 
subpart;  and 

(4)  The  information  pamphlet 
specified  in  33  CFR  181.701  through 
181.705  is  accessible  prior  to  purchase. 

(h)  Lot  acceptance.  When  the 
independent  laboratory  has  determined 
that  the  ring  life  buoys  in  the  lot  are  of 
a  type  officially  approved  in  the  name 
of  the  company,  and  that  such  ring  life 
buoys  meet  the  requirements  of  this 
subpart,  they  shall  be  plainly  marked  in 
waterproof  ink  with  the  independent 
laboratory's  name  or  identifying  mark. 

(i)  Lot  rejection.  Each  nonconforming 
unit  must  be  rejected.  If  three  or  more 
nonconforming  imits  are  rejected  for  the 
same  kind  of  defect,  lot  inspection  must 
be  discontinued  and  the  lot  rejected. 
The  inspector  must  discontinue  lot 
inspection  and  reject  the  lot  if 
examination  of  individual  tmits  or  the 


records  for  the  lot  shows 
noncompliance  with  either  this 
subchapter  or  the  laboratory's  or  the 
manufacturer's  quality  contiol 
procedures.  A  rejected  unit  or  lot  may 
be  resubmitted  for  testing  and 
inspection  if  the  manufacturer  fint 
removes  and  destroys  each  defective 
tmit  or,  if  authorized  by  the  laboratory, 
reworics  the  imit  or  lot  to  conect  the 
defect.  A  rejected  lot  or  rejected  luit 
may  not  be  sold  or  ofiiared  for  sale  imder 
the  representation  that  it  meets  this 
subpart  or  that  it  is  Coast  Guard- 
approved. 

325.  In  §  160.050-6,  paragraph  (a)  is 
amended  by  removing  the  terms 
"Approved  for  use  on  recreational  boats 
less  than  16  feet  in  length  and  all  canoes 
and  kayaks,  and  only  as  a  throwable 
device  on  ail  other  vessels."  and 
replacing  them  with  the  terms 
"Approved  for  use  on  recreational  boats 
only  as  a  throwable  device."  and 
paragraph  (c)  is  removed. 

326.  Section  160.050-7  is  revised  to 
read  as  follows: 

ft6a060-7    Procedure  for  spprovaL 

(a)  General.  Designs  of  ring  life  buoys 
are  approved  only  by  the  Commandant, 
U.S.  Coast  Guard.  K4anufacturen 
seeking  approval  of  a  ring  life  buoy 
design  shall  follow  the  procedures  of 
this  section  and  subpart  159.005  of  this 
chapter. 

(b)  Each  application  for  approval  of  a 
ring  life  buoy  must  contain  the 
information  specified  in  §  159.005-5  of 
this  chapter.  'The  application  and, 
except  as  provided  in  paragraphs  (c)  and 
(d)(2)  of  this  section,  a  prototype  ring 
life  buoy  must  be  sulnnitted  to  the 
Commandant  for  preapproval  review.  If 
a  similar  design  has  already  been 
approved,  the  Commandant  may  waive 
the  preapproval  review  under  §§ 
159.005-5  and  159.005-7  of  this 
chapter. 

(c)  If  the  ring  life  buoy  is  of  a  standard 
design,  the  application: 

(1)  Must  include  the  following:  A 
statement  of  any  exceptions  to  the 
standard  plans  and  specifications, 
including  drawings,  product 
description,  construction  specifications, 
and/or  bill  of  materials. 

(2)  Need  not  include:  The  information 
specified  in  §  isg.005-5(a)(2). 

(d)  If  the  ring  life  buoy  is  of  a  non- 
standard design,  the  application  must 
include  the  following: 

(1)  Plans  and  specifications 
containing  the  information  reqvured  by 
§  159.005-12  of  this  chapter,  including 
drawings,  product  description, 
constructicm  specifications,  and  bill  of 
materials. 


(2)  The  inibnnaticm  specified  in 

S  15g.00S-5(a)(2)(i)  tiirougb  (iii)  of  this 
chapter,  except  that,  if  preapproval 
review  has  been  waived,  the 
manufacturer  is  not  required  to  smd  a 
prototype  ring  life  buoy  sample  to  the 
Conunandant. 

(3)  Pnfcmnanoe  testing  results  of  the 
design  performed  by  an  independent 
laboratory,  that  has  a  Memorandum  of 
Understanding  with  the  Coast  Guard 
xmder  S  159.010-7  of  this  subchapter 
covering  the  in-water  testing  of  personal 
flotation  devices,  showing  eqmvalence 
to  the  standard  design's  {wrfoimance  in 
all  material  respects. 

(4)  Buoyancy  and  other  relevant 
tolerances  to  be  complied  with  during 
production. 

(5)  The  text  of  any  optional  marking 
to  be  included  on  the  ring  life  buoy  in 
addition  to  the  maildngs  required  by  the 
applicable  approval  subpart. 

(6)  For  any  conditionally  apjwoved 
ring  life  buoy,  the  intended  approval 
condition(s). 

(e)  The  description  of  quality  control 
procedures  required  by  §  159.005-9  of 
this  chapter  may  be  omitted  if  the 
manufacturer's  planned  quality  control 
procedures  meet  the  reqiiirements  of 
those  accepted  by  the  Commandant  for 
the  independent  laboratory  performing 
production  inspections  and  tests. 

(f)  Waiver  of  tests.  A  manufactiirer 
may  request  that  the  Commandant 
waive  any  test  prescribed  for  approval 
under  the  applicable  subpart.  'To  request 
a  waiver,  the  manufacturer  must  submit 
to  the  Commandant  and  the  laboratory 
described  in  §  159.010,  one  of  the 
following: 

(1)  Satisfactory  test  results  on  a  ring 
life  buoy  of  sufficiently  similar  design 
as  determined  by  the  Commandant. 

(2)  Engineering  analysis 
demonstrating  that  the  test  for  which  a 
waiver  is  requested  is  not  appropriate 
for  the  particular  design  submitted  for 
approval  or  that,  because  of  its  design  or 
construction,  it  is  not  possible  for  the 
ring  life  buoy  to  fail  that  test. 

f16a053-1    [Removed] 

327.  In  §  160.053-1,  paragraph  (c)  is 
removed. 

328.  Section  160.053-6  is  revised  to 
read  as  follows: 

fl6a063-6    Procedure  for  approval. 

(a)  General.  Work  vests  for  use  on 
merchant  vessels  or  are  approved  only 
by  the  Commandant,  U.S.  Coast  Guard. 
Manufacturers  seeking  approval  of  a 
work  vest  shall  follow  the  procedures  of 
this  section  and  subpart  159.005  of  this 
chapter. 

(b)  If  the  work  vest  is  of  a  standard 
design,  as  described  by  §  160.053-3,  in 
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order  to  be  approved,  the  work  vest 
must  be  tested  in  accordance  with 
§  160.053—4  by  an  independent 
laboratory  accepted  by  the  Coast  Guard 
under  46  CFR  159.010. 

(c)  If  the  work  vest  is  of  a  non- 
standard design,  the  apphcation  must 
include  the  following: 

(1)  Plans  and  speciHcations 
containing  the  information  required  by 
§  1^9.005-12  of  this  chapter,  including 
drawings,  product  description, 
construction  specifications,  and  bill  of 
materials. 

(2)  The  information  specified  in 

§  159.005-5(a)(2)  (i)  through  (iii)  of  this 
chapter,  except  that,  if  preapproval 
review  has  been  waived,  the 
manufacturer  is  not  required  to  send  a 
prototype  work  vest  sample  to  the 
Commandant. 

(3)  Performance  testing  results  of  the 
design  performed  by  an  independent 
laboratory,  that  has  a  Memorandum  of 
Understanding  with  the  Coast  Guard 
under  §  159.010^7  of  this  subchapter 
covering  the  in-water  testing  of  personal 
flotation  devices,  showing  equivalence 
to  the  standard  design's  performance  in 
all  material  respects. 

(4]  Any  special  purpose(s)  for  which 
the  work  vest  is  designed  and  the 
vessel(s)  or  vessel  type(s)  on  which  its 
use  is  intended. 

(5)  Buoyancy  and  other  relevant 
tolerances  to  be  complied  with  during 
production. 

(6)  The  text  of  any  optional  marking 
to  be  included  on  the  work  vest  in 
addition  to  the  markings  required  by 

§  160.053. 

f  160.064-6    [AiTMndad] 

329.  In  §  160.054-5,  paragraph  (a)  is 
removed  and  paragraphs  (b)  and  (c)  are 
redesignated  paragraphs  (a]  and  (b) 
respectively. 

S16a064-7    [AmendMl] 

330.  In  §  160.054-7.  paragraph  (a)  is 
removed  and  paragraphs  (b)  and  (c)  are 
redesignated  paragraphs  (a)  and  (b) 
respectively. 

331.  Section  160.055-7  is  revised  to 
read  as  follows: 

S16a066-7    Samplino,  tMts.  and 
Inspections. 

(a)  Production  tests  and  inspections 
must  be  conducted  by  the  manufacturer 
of  a  life  preserver  and  the  accepted 
laboratory  inspector  in  accordance  with 
this  section  and  §  160.001-5. 

(b)  Buoyancy  test.  The  buoyancy  of 
the  pad  inserts  from  the  life  preserver 
shall  be  determined  according  to 

§  160.001-5(f)  with  each  compartment 
of  the  buoyant  pad  insert  covers  slit  so 
as  not  to  entrap  air.  The  period  of 
submersion  must  be  at  least  48  hours. 


(c)  Buoyancy  required.  The  buoyant 
pad  inserts  from  Model  3  adult  Ufe 
preservers  shall  provide  not  less  than  25 
pounds  buoyancy  in  fnah  water,  and 
the  pads  from  Model  5  child  life 
preservers  shall  provide  not  less  than 
16.5  pounds  buoyancy. 

332.  In  §  160.055-9.  paragraph  (a)  is 
revised  to  read  as  follows: 


|l0a066-9    Procedure  fori 

stamlvd  and  nonstandvd  Hfe  preservers. 

(a)  General.  Manufacturers  seeking 
approval  of  a  Ufe  preserver  design  shall 
follow  the  procedures  of  subpart 
159.005  of  this  chapter,  as  explained  in 
§  160.001-3. 


f16a066-6    [Removed] 

333.  Section  160.056-5  is  removed. 

fiea066-6    [Removed] 

334.  Section  160.058-6  is  removed. 

1160.061-6    [Removed] 

335.  Section  160.061-6  is  removed. 

f160L061-7    [Removed] 

336.  Section  160.061-7  is  removed. 

337.  Section  160.062-6  is  revised  to 
read  as  follows: 

1 1 60.062-6    Procedure  for  approval. 

General.  Hydraulic  releases  for  use  on 
lifesaving  equipment  for  merchant 
vessels  are  approved  only  by  the 
Commandant,  U.S.  Coast  Guard.  In 
order  to  be  approved,  the  hydraulic 
releases  must  be  tested  in  accordance 
with  §  160.062-4(c)  by  an  independent 
laboratory  accepted  by  the  Coast  Guard 
imder  46  CFR  159.010.  The  independent 
laboratory  will  forward  the  report  to  the 
Commandant  for  examination,  and  if 
satisfactory  an  official  approval  number 
will  be  assigned  to  the  manufactiurer  for 
the  model  hydraulic  release  submitted. 

}16a064-4    [Amended] 

338.  In  §  160.064-4.  paragraph  (a)(1) 
is  revised  by  removing  the  terms 
"Approved  for  use  on  all  recreational 
boats  and  on  iminspected  commercial 
vessels  less  than  40  feet  in  length  not 
carrying  passengers  for  hire  by  persons 
weighing  (more  than  90  lb..  50  to  90  lb., 
30  to  50  lb.,  or  less  than  30  lb.)"  and 
replacing  them  with  the  terms 
"Approved  for  use  on  recreational  boats 
only  as  a  throwable  device."  and 
paragraph  (c)  is  removed. 

PART  164— MATERIALS 

339.  The  authority  citation  for  Part 
164  continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703,  4104, 
4302;  E.O.  12234,  45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.46. 


340.  Subpart  164.013  is  revised  to 
read  as  follows: 

Subpart  164.013— Foam.  Unicallular 
Polyathylana  (Buoyant.  Slab,  Slltted 
Trl^ortal  Pattern) 

I164.01S-1    Scope. 

(a)  This  subpart  contains  performance 
requirements,  acceptance  tests,  and 
production  testing  and  inspection 
requirements  for  polyethylene  foam 
used  in  the  construction  of  personal 
flotation  devices  (PFSs)  approved  under 
part  160  of  this  subchapter. 
Manufacturers  shall  also  comply  with 
the  requirements  of  subpart  164.019  of 
this  chapter. 

(b)  All  polyethylene  foams  accepted 
under  this  subpart  are  non-standard 
components.  Acceptance  of 
polyethylene  foam  prior  to  being 
incorporated  into  finished  PFDs.  or 
during  the  course  of  manufacture,  shall 
in  no  case  be  construed  as  a  guarantee 
of  the  acceptance  of  the  finished  PFD. 

f  164.019-2    Applicable  specifications. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 
RfBgister  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  To  enforce 
any  edition  other  than  the  one  listed  in 
paragraph  (b)  of  this  section,  notice  of 
change  must  be  pubUshed  in  the 
Federal  Register  and  the  material  made 
available  to  the  public.  All  approved 
material  incorporated  by  reference  may 
be  inspected  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington,  E>C  and  at  the 
U.S.  Coast  Guard,  Lifesaving  and  Fire 
Safety  Division  (G-MSE-4), 
Washington,  EX:  20593-0001,  and  is 
available  from  the  source  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  materials  approved  for 
incorporation  by  reference  in  this 
subpart,  and  the  sections  affected  are  as 
follows: 

Underwriters  Laboratories  (UL) 

Underwriters  Laboratories,  Inc..  P.O.  Box 
13995.  Research  Triangle  Park,  NC  27709- 
3995  (Phone  (919)  549-1400;  Facsimile: 
(919)  549-1842) 
UL  1191,  "Components  for  Personal 
Flotation  Devices",  May  16, 
1995 164.013-3;  160.013-5. 

(c)  Copies  on  file.  Copies  of  the 
specifications  and  letter  or  acceptance 
shall  be  kept  on  file  by  the 
manufacturer. 

1164.013-3    Material  properties  and 
VRMtonanship. 

(a)  General.  The  unicellular 
polyethylene  foam  shall  be  all  new 
material  complying  with  the 
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requirements  outlined  in  this 
specification.  Unicellular  polyethylene 
foam  must  comply  with  the 
requirements  of  yL  1191.  sections  24, 
25,  and  26  and  its  assigned  Use  Code. 
Thickness  tolerances  of  the  foam  must 
permit  the  manufactiire  of  PFDs 
complying  with  their  required  buoyancy 
tolerances. 

(b)  Use  Codes  4BC.  4H.  Each  foam 
which  has  a  C-factor  of  at  least  94 
according  to  UL  1191  may  be  assigned 
Use  Codes  4BC  and  4H. 

(c)  Use  Codes  2,  3,  5fl.  Each  foam 
which  has  a  V-factor  of  at  least  85 
according  to  UL  1191  may  be  assigned 
Use  Codes  2,  3,  5R  (recreational  use 
applications). 

(d)  Use  Codes  2.  3,  5R.  Each  foam 
which  has  a  V-factor  of  at  least  85 
according  to  UL  1191  may  be  assigned 
Use  Codes  2,  3,  5R  (recreational  use 
appUcations). 


§164.013-4    Samples  submitted  for 
acceptance. 

Application  samples.  A  product 
sample  submitted  for  acceptance  as 
required  by  §  164.019-7(c)(4)  must 
consist  of  at  least  one  square  foot  by  the 
thickness  of  foam  produced. 

$  1 64.01 3-6    Acceptance  tests. 

Manufacturers  shall  ensure  that  the 
performance  and  identification  tests 
described  in  UL  1191,  as  appropriate, 
are  p>erformed  on  a  minimum  of  five 
samples  in  each  of  the  lightest  and 
darkest  colors  submitted  for  acceptance 
by  a  recognized  laboratory  accepted 
under  §  164.019. 

§  1 64.01 3-6    Production  tests,  inspections, 
andmartdng. 

Manufactiuers  shall  provide  in-plant 
quality  control  of  polyethylene  foam  in 
accordance  with  the  requirements  of 
§  164.019-13  and  any  requirements  of 
the  recognized  laboratory.  The 
manufacturer  of  the  foam  has  primary 
responsibility  for  quality  control  over 
the  production  of  ihe  foam. 
Manufactvuers  shall  provide  markings 
in  accordance  with  the  requirements  of 
§164.023-15. 

§164.013-7    Maridng. 

(a)  General.  The  manufacturer  must 
ensure  that  each  shipping  label,  and 
each  imit  of  put-up,  is  permanently  and 
clearly  marked  in  a  color  which 
contrasts  with  the  color  of  the  surface 
on  which  the  marking  is  applied.  Each 
label  must  be  marked  with — 

(1)  The  manufacturer's  or  supplier's 
name,  trade  name,  or  symbol; 

(2)  The  unique  style,  part,  or  model 
number  of  the  material; 

(3)  The  thicluiess  of  the  material; 


(4)  The  lot  number  of  the  material: 
and 

(5)  The  product  Use  Code  or  Codes, 
(b)  Each  unit  of  put-up  must  be 

marked  v>rith  the  appropriate  recognized 
laboratory's  certification  marking(s). 

PART  166-OESIQNATION  AND 
APPROVAL  OF  NAUTICAL  SCHOOL 
SHIPS 

341.  The  authority  citation  for  Part 
166  continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306.  8105;  46 
U.S.C  App.  1295g;  49  CFR  1.46. 

342.  In  §  166.01,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 66.01    Approval  of  nautical  achool 
ships. 

(a)  Under  46  U.S.C.  7315,  graduation 
from  a  nautical  school  vessel  may  be 
substituted  for  the  service  requirements 
for  able  seaman  and  qualified  member 
of  the  engine  department  endorsements 
or  merchant  mariner's  documents. 


PART  167— PUBLIC  NAUTICAL 
SCHOOL  SHIPS 

343.  The  authority  citation  for  Part 
167  continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  6101,  8105;  E.O. 
12234,  45  FR  58801.  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

344.  Section  167.01-1  is  revised  to 
read  as  follows: 

§  1 67.01  -1    Basis  and  purpose  of  part 

The  rules  and  regulations  in  this  part 
are  prescribed  and  apply  to  public 
nautical  school  ships,  except  vessels  of 
the  Navy  or  Coast  Guard.  It  is  the  intent 
of  the  regulations  in  this  part  to  provide 
minimum  standards  for  vessels  used  as 
nautical  school  ships  in  accordance 
with  the  various  inspection  statutes  and 
to  obtain  their  correct  and  uniform 
application.  This  part  is  not  applicable 
to  civilian  nautical  school  ships. 

345.  Section  167.05-15  is  revised  to 
read  as  follows: 

§167.05-15    Coast  Guard  District 
Commander. 

This  term  means  an  officer  of  the 
Coast  Guard  designated  as  such  by  the 
Commandant  to  command  all  Coast 
Guard  activities  within  his  district, 
which  include  the  inspections, 
enforcement,  and  administration  of 
Subtitle  n  of  Title  46.  U.S.  Code  and 
regulations  issued  imder  these  statutes. 

346.  Section  167.05-20  is  revised  to 
read  as  follows: 

§  1 67.05-20    Marine  inspector  or  inspector. 

These  terms  mean  any  person  from 
the  civilian  or  military  branch  of  the 


Coast  Guard  assigned  under  the 
superintendence  and  direction  of  an 
Officer  in  Charge,  Marine  Inspection,  or 
any  other  person  as  may  be  designated 
for  the  performance  of  duties  with 
respect  to  the  inspections,  enforcement, 
and  administration  of  Subtitle  D  of  Title 
46,  U.S.  Code  and  regulations  issued 
imder  these  statutes. 

347.  Section  167.05-30  is  revised  to 
read  as  follows: 

§167.05-30    Officer  in  Charge,  Marine 
Inspection. 

This  term  means  any  person  bom  the 
civilian  or  military  branch  of  the  Coast 
Guard  designated  as  such  by  the 
Commandant  and  who,  imder  the 
superintendence  and  direction  of  the 
Coast  Guard  District  Commander,  is  in 
charge  of  an  inspection  zone  for  the 
performance  of  duties  with  respect  to 
the  ins[}ections,  enforcement,  and 
administration  of  Subtitle  n  of  Title  46. 
U.S.  Code  and  regulations  issued  under 
these  statutes. 

348.  Section  167.10-1  is  revised  to 
read  as  follows: 

§167.10-1    Enforcement 

The  Officer  in  Ch&i^e.  Marine 
Inspection,  is  responsible  for  the' 
performance  of  duties  within  his 
jurisdiction  with  respect  to  inspection 
of  nautical  school  ships.  . 

§167.25-20    [Removed] 

349.  Section  167.25-20  is  removed. 

350.  In  §  167.45-60.  paragraph  (a)  is 
revised  to  read  as  follows: 

§167.45-60    Enwrgency  breathing 
apfMratua  and  fisme  asfety  lamps. 


(a)  Two  pressure-demand,  open 
circuit,  self-contained  breathing 
apparatus,  approved  by  the  Mine  Safety 
and  Health  Administration  (MSHA)  and 
by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  and  having  at  a  minimum  a  30- 
minute  air  supply,  a  full  facepiece,  and 
a  spare  charge  for  each.  A  self-contained 
compressed-air  breathing  apparatus 
previously  approved  under  part  160. 
subpart  160.011.  of  this  chapter  may 
continue  in  use  as  required  equipment 
if  it  was  part  of  the  vessel's  equipment 
on  November  23,  1992,  and  as  long  as 
it  is  maintained  in  good  condition  to  the 
satisfaction  of  the  Officer  in  Charge, 
Marine  Inspection. 


§167.45-75    [Amended] 

351.  Section  167.45-75  is  amended  by 
removing  the  last  two  sentences. 
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|1t7J6-46    [Aimndwi] 

352.  In  %  167.65-45.  pwagraph  (c)  U 
amended  by  removing  the  tenns  "3d." 
■nd  "12th. ' 

PART  168— CIVIUAN  NAUTICAL 
SCHOOL  VESSELS 

353.  The  authority  citation  for  Part 
168  continues  to  read  as  follows: 

AaAarfty:  M  U.S.C  3308: 46  U.S.C  App. 
1299g;49(7R1.4e. 

f1ML01-«    [ftamo¥wq 

354.  Section  168.01-5  is  removed. 

I1M.01-10    [Ramowatfll 

355.  Section  168.01-10  is  removed. 

PART  170-8TABILfTY 
REQUIREMENTS  FOR  ALL  MSPECTED 
VESSELS. 

356.  The  authority  section  for  pert  170 
continues  to  read  as  follows: 

AadMritjr:  43  U.S.C  1333.  4«  U.S.C  3306. 
3703.  5115:  E.a  12234.  45  FR  SS801.  3  C7R. 
laao  Comp..  p.  277: 49  CFR  1.4«. 

357.  Ip  §  170.075.  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 


Certain  rules  in  this  subchapter 
require  specific  approval  of  equipment 
or  arrangements  by  the  Commandant. 
Commanding  Officer,  Marine  Sa&ty 
Center,  or  OCKfl.  These  approval 
determinations  will  be  made  as  part  of 
the  plan  review  procees.  When  plan 
review  is  conducted  by  the  ABS,  ABS  is 
authorized  to  make  the  approval. 

ftTOiOM    [RsHiovadl 

361.  Section  170.098  is  removed. 

362.  Section  170.100  is  revised  to  read 
as  follows: 


fiTaioo 


f17a078 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  applicant  for  an 
original  certificate  of  inspection  and 
approval  of  plans  must  also  submit 
three  copies  for  plan  review  being 
conducted  by  the  Marine  Safety  Center 
or  four  copies  for  plan  review  being 
conducted  by  the  American  Bureau  of 
Shipping  (ABS)  of  each  of  the  following 
plans: 
*         *         *         •         • 

358.  Section  170.080  is  revised  to  read 
as  follows: 

fITaoao    stability  boo«det 

Before  issuing  an  original  certificate 
of  inspection,  the  following  number  of 
copies  of  the  stability  booklet  required 
by  §  170.110  must  be  submitted  for 
approval;  three  copies  for  plan  review 
being  conducted  by  the  Commanding 
Officer,  Marine  Safety  Center  or  four 
copies  for  plan  review  being  conducted 
by  the  ABS. 

359.  Section  170.085  is  revised  to  read 
as  follows: 

|17a066    InformaMon  required  before  a 
•taMltytsaL 

If  a  stability  test  is  to  be  performed, 
a  stability  test  procedure  that  contains 
the  information  prescribed  in 
$  170.185(gJ  must  be  submitted  to  the 
Commanding  Officer,  Marine  Safety 
Center  or  the  ABS  at  least  two  weeks 
before  the  test. 

360.  Section  170.093  is  revised  to  read 
as  follows: 


the  Commanding  Officer,  Mariae  Safety 
Center  or  the  ABS  reqtiiras  calculations 
in  addition  to  those  in  paragraph  (a)  of 
this  section.  On  a  mechanically 
powered  vessel  tmder  328  feet  (100 
meters)  in  length,  other  than  a  tugboat 
or  a  towboat,  the  requirements  in 
%  170.173  are  applied. 

366.  In  §  170.173,  pangnph  (a) 
introductory  text  is  revised  to  read  as 
follows: 


The  plans,  information,  and 
calculations  required  by  this  subpart 
must  be  submitted  to  one  of  the 
following: 

(a)  The  Marine  Safety  Officer,  in  the 
zone  where  the  vessel  is  to  be  built  or 
altered. 

(b)  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Center,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590-0001. 

(c)  The  American  Bureau  of  Shipping 
(ABS),  Two  World  Trade  Center,  New 
York,  NY  10048. 

363.  In  §  170.110,  paragraph  (b)  is 
revised  to  read  as  follows: 

firailO    StabWty  booMat 

•  •        •        •        • 

(b)  Each  stability  booklet  must  be 
approved  by  the  Commanding  Officer, 
Marine  Safety  Center  or  the  ABS. 

•  •        •        •        • 

364.  In  §  170.120,  paragraph  (a)  is 
revised  to  read  as  follows: 

f17ai20    StabHIty  leoar. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  vessel  must  have 
a  stability  letter  issued  by  the  Coast 
Guard  or  the  ABS  before  the  vessel  is 
placed  into  service.  This  letter  sets  forth 
conditions  of  operation. 

365.  In  §  170.170,  paragraphs  (b)  and 
(d)  are  revised  to  i«ad  as  follows: 

fITaiTO    CalcuMtona  required. 

•  •        •         •        • 

(b)  If  approved  by  the  Commanding 
Officer,  Marine  Safety  Center  or  the 
ABS,  a  larger  value  of  T  may  be  used  for 
a  vessel  with  a  discontinuous  weather 
deck  or  abnormal  sheer. 

•  •        •        •        • 

(d)  The  criterion  specified  in  this 
section  is  generally  limited  in 
application  to  flush  deck,  mechanically 
powered  vessels  of  ordinary  proportions 
and  form  that  carry  cargo  below  the 
main  deck.  On  other  types  of  vessels. 


fimiTS    OrtlMtonfor^ 
proportlMt  andfonn. 

(a)  If  required  by  the  Commanding 
Officer.  Marine  Safety  Center  or  the 
ABS,  each  mechanically  powered  vessel 
lass  than  328  fiset  (100  meters)  LLL. 
other  than  a  tugboat  or  towboat,  must  be 
shown  by  design  calculations  to  comply 
with— 
•        •        •        •        • 

367.  In  $  170.175.  paragraphs  (b),  (c) 
and  (d)  are  revised  to  read  as  follows: 


|17ai75 


(b)  An  authorized  Coast  Guard  or  ABS 
representative  must  be  present  at  each 
stability  test  conducted  under  this 
section. 

(c)  The  stability  test  may  be  dispensed 
with,  or  a  deadweight  survey  may  be 
substituted  for  the  stability  test,  if  the 
Coast  Guard  or  the  ABS  has  a  record  of. 
or  is  provided  with,  the  approved 
results  of  a  stability  test  of  a  sister 
vessel. 

(d)  The  stability  test  of  a  vessel  may 
be  dispensed  with  if  the  Coast  Guard  or 
the  ABS  determines  that  an  accurate 
estimate  of  the  vessel's  lightweight 
characteristics  can  be  made  and  that 
locating  the  precise  position  of  the 
vessel's  vertical  canter  of  gravity  is  not 
necessary  to  insure  that  the  vessel  has 
adequate  stability  in  all  probable 
loading  conditions. 

368.  In  §  170.180,  the  introductory 
paragraph  is  revised  to  read  as  follows: 

fITaiao    Plana  and  Infonnallon  raqulrad 
at  the  stabUity  teat 

The  owner  of  a  vessel  must  provide 
the  following  Coast  Guard  or  ABS 
approved  plans  and  information  to  the 
authorized  Coast  Guard  or  ABS 
representative  at  the  time  of  the  stability 
test: 

•  •        •        •        * 

369.  In  §  170.185,  paragraph  (b)  is 
revised  to  read  as  follows: 

fITaias   stability  laatpraparationa. 

•  •        •        •        * 

(b)  Each  tank  vessel  must  be  empty 
and  dry,  except  that  a  tank  may  be 
partially  filled  or  full  if  the 
Commanding  Officer,  Marine  Safety 
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Center  or  the  ABS  determines  that 
empty  and  dry  tanks  are  impracticable 
and  that  the  efi^act  of  filling  or  partial 
filling  on  the  location  of  the  center  of 
gravity  and  on  the  displacement  can  be 
accurately  determined. 

370.  Section  170.190  is  revised  to  read 
as  follows: 

fl7ai90    stability  teat  procedure 
modlficationa. 

The  authorized  Coast  Guard  or  ABS 
representative  present  at  a  stability  test 
may  allow  a  deviation  fiom  the 
requirements  of  §§  170.180  and  170.185 
if  the  representative  determines  that  the 
deviation  would  not  decrease  the 
accuracy  of  the  test  results. 

1170.210    [Removed] 

371.  Section  170.210  is  removed. 

372.  In  §  170.235,  paragraph  (b)  is 
revised  to  read  as  follows: 

{170.235    Fixed  ballaaL 

•        •        •        •        * 

(b)  Fixed  ballast  may  not  be  removed 
from  a  vessel  or  relocated  unless 
approved  by  the  Commanding  Officer, 
Marine  Safety  Center  or  the  ABS. 
However,  ballast  may  be  temporarily 
moved  for  vessel  examination  or  repair 
if  done  under  the  supervision  of  the 
OCMI. 

PART  172-SPECIAL  RULES 
PERTAINING  TO  BULK  CARGOES 

373.  The  authority  section  for  part  172 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703,  5115;  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

374.  In  Subpart  B,  §§172.010  to 
172.040  are  added  to  read  as  follows: 

Subpart  B— Bulk  Grain 

§172.010  Applicability 

§172.015  Document  of  authorization 

§  1 72.020  Incorporation  by  reference 

§172. 030  Exemptions  for  certain  vessels 

§  1 72.040  Certificate  of  loading 

S  172.010    AppllcabHity. 

This  subpart  applies  to  each  vessel 
that  loads  grain  in  bulk,  except  vessels 
engaged  solely  on  voyages  on  rivers, 
lakes,  bays,  and  sounds  or  on  voyages 
between  Great  Lake  ports  and  St. 
Lawrence  River  ports  as  far  east  as  a 
straight  line  drawn  from  Cap  de  Rosiers 
to  West  Point,  Anticosti  Island  and  as 
far  east  of  a  line  drawn  along  the  63rd 
meridian  from  Anticosti  Island  to  the 
north  shore  of  the  St.  Lawrence  River. 


§172.015    Document  of  authorization. 

(a)  Except  as  spedficki  in  §  172.030, 
each  vessel  that  loads  grain  in  bulk  must 
have  a  Document  of  Authorization 
issued  in  accordance  with  one  of  the 
following: 

(1)  Section  3  of  the  International  Code 
for  the  Safe  Carriage  of  Grain  in  Bulk  if 
the  Document  of  Authorization  is  issued 
on  or  after  January  1, 1994.  As  used  in 
the  Code,  the  term  "Administration" 
means  "U.S.  Coast  Guard". 

(2)  Regulation  10  Part  (a)  of  the  Annex 
to  IMO  ResoluUon  A.264(VIII)  if  the 
Document  of  Authorization  was  issued 
before  January  1, 1994. 

(b)  The  Commandant  recognizes  the 
National  Cargo  Bureau,  Inc.,  30  Vessey 
Street,  New  York,  NY  10007-2914,  for 
the  purpose  of  issuing  Documents  of 
Authorization  in  accordance  with 
paragraph  (a)  ( 1 )  of  this  section . 

S 1 72.020    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  under  approval 
of  the  Director  of  the  Federal  Register 
imder  5  U.S.C.  552(a)  and  1  CFR  part  51. 
To  enforce  any  addition  other  than  that 
specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register; 
and  the  material  must  be  made  available 
to  the  public.  All  approved  material  is 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC, 
and  at  the  U.S.  Coast  Guard,  Naval 
Architecture  Division,  Office  of  Design 
and  Engineering  Standards  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001,  and  is  available  for  the  sources 
indicated  in  paragraph  (b)  of  this 
section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are  as  follows: 

International  Maritime  Organization  (IMO) 

Publications  Section,  4  Albert  Embankment, 

London,  England  SEl  7SR 
Amendments  to  Chapter  VI  of  the 

International  Convention  for  the 

Safety  of  Life  at  Sea,  1960, 

Resolution  A.264(Vra) 172.015 

Publication  No.  240-E,  Interaational 

Code  for  the  Safe  Carriage  of  Grain 

in  Bulk 172.015 

§  1 72.030    Examptiona  tor  certain  vaaaala. 
(a)  Vessels  are  exempt  from  §  172.015 
on  voyages  between: 

(1)  United  Staties  ports  along  the  East 
Coast  as  far  south  as  Cape  Henry; 

(2)  Wihnington,  NC  and  Miami,  Fl; 

(3)  United  States  ports  in  the  Gulf  of 
Mexico; 

(4)  Puget  Sound  ports  and  Canadian 
west  coast  ports  or  Columbia  River 
ports,  or  both;  * 


(5)  San  Francisco,  Los  Angeles,  and 
San  Diego,  CA; 

(b)  Vessels  exempt  by  paragraph  (a)  of 
this  section  must  comply  wltih  the 
following  conditions; 

(1)  The  master  is  satisfied  that  the 
longitudinal  strength  of  his  vessel  is  not 
impaired. 

(2)  The  master  ascertains  the  weather 
to  be  encountered  on  the  voyage. 

(3)  Potential  heeling  moments  are 
reduced  to  a  minimum  by  carrying  as 
few  slack  holds  as  possible. 

(4)  Each  slack  surface  must  be  leveled. 

(5)  The  transverse  metacentric  height 
(CM),  in  meters,  of  the  vessel 
throughout  the  voyage,  after  correction 
for  liquid  free  surface,  has  been  shown 
by  stability  calculations  to  be  in  excess 
of  the  required  GM  (GMR),  in  meters. 

(i)  The  GMR  is  the  sum  of  the 
increments  of  GM  (GMI)  multiplied  by 
the  correction  factor,  f  and  r. 

where:  r=(available  freeboard)  Cbeam)  of  the 
vessel  and 
f=l  ifr  is>0.268or 
f=(0.268r)ifris<0.268. 

(ii)  The  GMI  for  each  compartment 
which  has  a  slack  surface  of  grain,  i.e., 
is  not  trimmed  full,  is  calculated  by  the 
following  formula: 

GMI=(B3xLx0.0661)  (Disp.xSF) 

where:  B=breadth  of  slack  grain  surface  (m) 
L=Length  of  compartment  (m) 
Disp.=Displacement  of  vessel  (tons) 
SF=Stowage  factor  of  grain  in  compartment 
(cubic  meters/tons] 

(c)  Vessels  which  do  not  have  the 
Document  of  Authorization  required  by 
§  172.015,  may  carry  grain  in  bulk  up  to 
one  third  of  their  deadweight  tonnage 
provided  the  stability  complies  with  the 
requirements  of  Section  9  of  the 
International  Code  for  the  Safe  Carriage 
of  Grain  in  Bulk. 

§172.040    Cartfflcate  of  loading. 

(a)  Before  it  sails,  each  vessel  that 
loads  grain  in  bulk,  except  vessels 
engaged  solely  on  voyages  on  the  Great 
Lakes,  rivers,  or  lakes,  bays,  and  sounds, 
must  have  a  certificate  of  loading  issued 
by  an  organization  recognized  by  the 
Commandant  for  that  purpose.  Ilie 
certificate  of  loading  may  be  accepted  as 
prima  facie  evidence  of  compliance 
with  the  regulations  in  this  subpart. 

(b)  The  commandant  recognizes  the 
National  Cargo  Bureau,  Inc.,  30  Vessey 
Street,  New  York,  NY,  10007-2914,  for 
the  purpose  of  issuing  certificates  of 
loading. 

PART  18&-OENERAL  PROVISIONS 

375.  The  authority  citation  for  Part 
188  continues  to  read  as  follows: 
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AiillMrtty:  46  U.S.C  2113.  3306:  49  U.S.C 
5103.  5106:  E.O.  12234.  45  FR  5M01.  3  CFR. 
1908  Comp..  p.  277:  49  CFR  1.46. 

376.  Section  188.01-1  is  revised  to 
read  as  follows: 

1 188.01-1    PurpoM  of  reguMkMW. 

The  purpose  of  the  regulations  in  this 
subchapter  is  to  set  forth  uniform 
minimum  requirements  for 
oceanographic  research  vessels 
designated  in  accordance  with  §  3.10-1 
of  this  title  and  subject  to  Coast  Guard 
Inspection  requirements.  The 
regulations  are  necessary  to  carry  out 
the  provisions  of  applicable  laws 
governing  inspection  and  certification  of 
oceanographic  research  vessels  and 
have  the  force  of  law. 

1188.01-3    [ftamoved] 

377.  In  §  188.01-3.  paragraph  fb)  is 
removed,  and  the  f>aragraph  designation 
"(a)"  is  removed. 

f188i>1-6    [RwnovMl] 

378.  Section  188.01-5  is  removed. 

f  188.06-2    [Anwmtod] 

379.  In  §  188.05-2.  paragraph  (a)  is 
removed  and  paragraphs  fb)  and  (c)  are 
redesignated  paragraphs  (a)  and  (b) 
respectively. 

380.  In  §  188.05-10.  paragraph  (b)(2) 
is  revised  to  read  as  follows: 


1188.06-10    Application  to  vMMte  on  an 
international  voyage. 

(b)*    •    * 

(2)  Is  numbered  in  accordance  with  46 
U.S.C.  Chapter  123. 


1188.06-30    [Rwnoved] 

381.  Section  188.05-30  is  removed. 

382.  Section  188.10-13  is  revised  to 
read  as  follows: 

1188.10-13    Coaal  Guard  District 
Commandar. 

This  term  means  an  officer  of  the 
Coast  Guard  designated  as  such  by  the 
Commandant  to  command  all  Coast 
Guard  activities  within  his  district, 
which  include  the  inspections, 
enforcement,  and  administration  of 
Subtitle  II  of  Title  46.  U.S.  Code  and 
regulations  issued  under  these  statutes. 

383.  Section  188.10—45  is  revised  to 
read  as  follows: 

f  188.10-45    Alanna  tnapactor  Of  tnapactor. 

These  terms  mean  any  person  from 
the  civilian  or  military  branch  of  the 
Coast  Guard  assigned  under  the 
superintendence  and  direction  of  an 
Officer  in  Charge.  Marine  Inspection,  or 
any  other  person  as  may  be  designated 
for  the  performance  of  duties  with 


respect  to  the  inspections,  enforcament, 
and  administration  of  Subtitle  n  of  Title 
46.  U.S.  Code  and  regulations  issued 
under  these  statutes. 

384.  Section  188.10-49  is  revised  to 
read  as  follows: 


§188.10-48    Numbaradi 

This  term  means  a  vessel  which  is 
numbered  under  the  provisions  of  46 
U.S.C.  Chapter  123. 

385.  Section  188.10-55  is  revised  to 
read  as  follows: 

§188.10-66    Offloar  m  Charga.  Martna 
Inapactlon. 

This  term  means  any  person  from  the 
civilian  or  military  branch  of  the  Coast 
Guard  designated  as  such  by  the 
Commandant  emd  who.  under  the 
superintendence  and  direction  of  the 
Coiast  Guard  District  Commander,  is  in 
charge  of  an  inspection  zone  for  the 
performance  of  duties  with  respect  to 
the  inspections,  enforcement,  and 
administration  of  Subtitle  n  of  Title  46, 
U.S.  Code  and  regulations  issued  under 
these  statutes. 

386.  Section  188.10-65  is  revised  to 
read  as  follows; 

§188.10-66    Seagoing  barga. 

A  seagoing  barge  is  a  nonself- 
propelled  vessel  of  at  least  100  gross 
tons  making  voyages  beyond  the 
Boundary  Line  (as  defined  in  46  CFR 
part  7). 

PART  189-4NSPECTION  AND 
CERTIFICATION 

387.  The  authority  citation  for  Part 
189  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321  (j):  46  U.S.C. 
2113.  3306;  E.O.  12234.  45  FR  58801.  3  CFR. 
1980  Comp.,  p.  277;  E.O.  12777,  56  FR  54757, 
3  CFR.  1991  Comp..  p.  351;  49  CFR  1.46 

388.  In  §  189.35-9.  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§189.36-0    Plana. 

ft  *  •  •  • 

(c)*   •   • 

(2)  Other  weight  handling  gear  will  be 
evaluated  on  the  basis  of  the  standards 
of  a  recognized  organization  or 
association  approved  by  the 
Commandant  in  subchapter  I  (Cargo  and 
Miscellaneous  Vessels)  of  this  chapter. 
•        •         *         •        * 

389.  In  §  189.40-1.  paragraphs  (a)  and 
(c)  are  revised  to  read  a5  follows: 

§  189.40-1     Daflnltlona  relating  to  hull 
•xaminationa. 


vessel's  underwater  body  and  all 
through-hull  fittings. 

•  *        •        •        • 

(c)  Underwater  survey  means  the 
examination,  while  the  vessel  is  afloat 
of  all  accessible  parts  of  the  vessel's 
underwater  body  and  all  through-hull 
fittings. 

390.  In  §  189.40-3,  the  heading  and 
paragraphs  (d)(4).  (d)(5),  (e)  introductory 
text,  and  (e)(1)  are  revised  to  read  as 
follows: 

§  189.40-3    Drydock  axamlnation,  intamal 
atructural  examination,  cargo  tank  intamal 
axamination,  and  undamiatar  survey 
Intarvals. 

a  •  •  •  • 

(d)«   *   * 

(4)  The  means  that  will  be  provided 
for  examining  through-hull  fittings. 

(5)  The  means  that  will  be  provided 
for  taking  shaft  bearing  clearances. 

•  •        *         •        • 

(e)  Vessels  otherwise  quahfying  imder 
paragraph  (d)  of  this  section,  that  are  15 
years  of  age  or  older  may  be  considered 
for  continued  participation  in  or  entry 
into  the  underwater  survey  program  on 
a  case-by-case  basis  if — 

(1)  Before  the  vessel's  next  scheduled 
drydocking.  the  owner  or  operator 
submits  a  request  for  participation  or 
continued  participation  to  Commandant 
(G-MOC); 


PART  193— FIRE  PROTECTION 
EQUIPMENT 

391.  The  authority  citation  for  Part 
193  continues  to  read  as  follows: 

Authority  46  use.  2213.  3102.  3306:  E.G. 
12234.  45  FR  58801.  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.46. 

392.  In  §  193.01-3.  paragraph  (b)  is 
amended  by  adding  in  alphabetical 
order  of  the  organizations  referenced  the 
following  standard: 

§  1 93.01  -3    lncorporatk>n  by  rafaranca. 

•        •        •         •        • 

(b)*  •  • 

National  Fire  Protection  Association  (NFPA) 

1  Batterymarch  Park.  Quincy,  MA  02269- 

9101. 
NFPA  13-1996.  Standard  for  the 
Installation  of  Spriokler 
Systems 193.30 

393.  In  §  193.10-5.  paragraph  (f)  is 
revised  to  read  as  follows: 

§193.10-6    FIrapumpa. 


(a)  Drydock  examination  means 
hauling  out  a  vessel  or  placing  a  vessel 
in  a  drydock  or  slipway  for  an 
examination  of  all  accessible  parts  of  the 


(0  Fire  pumps  may  be  used  for  other 
purposes  provided  at  least  one  of  the 
required  pumps  is  kept  available  for  use 
on  the  fire  system  at  all  times.  In  no  case 
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shall  a  pump  having  connection  to  an 
oil  line  be  used  as  a  fire  pump.  Branch 
lines  connected  to  the  fire  main  for 
purposes  other  than  fire  and  deck  wash 
shall  be  so  arranged  that  adequate  water 
can  be  made  continuously  available  for 
firefighting  purposes. 


Subpart  193.30-{Add6d] 

394.  Subpart  193.30  is  added  to  read 
as  follows: 

Subpart  193.30— Automatic  Sprinkler 
Systams 

§193.3&-1    Application. 

Automatic  sprinkling  systems  shall 
comply  with  NFPA  13-1996. 

PART  195— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

395.  The  authority  citation  for  Part 

195  continues  to  read  as  follows: 

Authmity:  46  U.S.C.  2113,  3306;  49  U.S.C 
App.  1804;  E.O.  12234,  45  FR  58801,  3  CFR, 
1980  Comp..  p.  277;  49  CFR  1.46. 

§195.30-00    [Amandad] 

396.  In  §  195.30-90,  paragraph  (c)  is 
amended  by  removing  the  terms  "After 
November  23, 1994,"  and  capitalizing 
the  "e"  in  the  term  "each". 

§195.36-90    [Amandad] 

397.  In  §  195.35-90,  paragraph  (c)  is 
amended  by  removing  the  terms  "After 
November  23, 1994,"  and  capitalizing 
the  "e"  in  the  term  "each". 

PART  196— OPERATIONS 

398.  The  authority  citation  for  Part 

196  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C 
2113.  3306.  5115.  6101;  E.0. 11735.  38  FR 
21243.  3  CFR.  1971-1975  Comp..  p.  793;  E.O. 
12234.  45  FR  58801,  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.46. 

§196.05-1    [Amandad] 

399.  In  §  196.05-1,  paragraph  (c)  is 
amended  by  removing  the  terms  '^d," 
and  "12th." 

400.  Section  196.53-1  is  revised  to 
read  as  follows: 

§  196.53-1    Licensed  ofTicars. 

All  licensed  officers  on  a  vessel  shall 
have  their  licenses  conspicuously 
displayed. 

PART  197— GENERAL  PROVISIONS 

401.  The  authority  citation  for  Part 
197  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1509;  43  U.S.C.  1333; 
46  U.S.C.  3306,  3703,  6101;  49  CFR  1.46. 


402.  Section  197.462  is  revised  to  read 
as  follows: 

§197.462    Praaaura  vaaaals  and  praaaura 
piping. 

(a)  The  diving  supervisor  shall  insure 
that  each  pressure  vessel,  including 
each  volume  tank,  cylinder  and  PVHO, 
and  each  pressure  piping  system  is 
examined  and  tested  as  required  by  this 
section  and  after  any  repair, 
modification  or  alteration  to  determine 
that  they  are  in  satisfactory  condition 
and  fit  for  the  service  intended. 

(b)  Pressure  vessels  and  pressure 
piping  shall  be  examined  annually  for 
mechanical  damage  or  deterioration. 
Any  defect  that  may  impair  the  safety  of 
the  pressure  vessel  or  piping  shall  be 
repaired  and  pressure  tested  to  the 
satisfaction  of  the  Officer  in  Charge. 
Marine  Inspection. 

(c)  The  following  tests  shall  be 
conducted  at  least  every  three  years: 

(1)  All  piping  permanently  installed 
on  a  PVHO  shall  be  pressure  tested. 

(2)  PVHOs  subject  to  internal  pressure 
shall  be  leak  tested  at  the  maximum 
allowable  working  pressure  using  the 
breathing  mixture  normally  used  in 
service. 

(3)  Equivalent  nondestructive  testing 
may  be  conducted  in  lieu  of  pressure 
testing.  Proposals  to  use  nondestructive 
testing  in  lieu  of  pressure  testing  shall 
be  submitted  to  the  Officer  in  Charge, 
Marine  Inspection. 

(d)  Unless  otherwise  noted,  pressure 
tests  conducted  in  accordance  with  this 
section  shall  be  either  hydrostatic  tests 
or  pneumatic  tests. 

(1)  When  a  hydrostatic  test  is 
conducted  on  a  pressure  vessel,  the  test 
pressure  shall  be  no  less  than  1.25  times 
the  maximum  allowable  working 
pressure. 

(2)  When  a  pneumatic  test  is 
conducted  on  a  pressure  vessel,  the  test 
pressure  shall  be  the  maximum 
allowable  working  pressure  stamped  on 
the  nameplate. 

(3)  When  a  pneumatic  test  is 
conducted  on  piping,  the  test  pressure 
shall  be  no  less  than  90  percent  of  the 
setting  of  the  reUef  device. 

(4)  Pressure  tests  shall  be  conducted 
only  after  suitable  precautions  are  taken 
to  protect  persdimel  and  equipment. 

(5)  When  pressure  tests  are  conducted 
on  pressure  vessels  or  pressure  piping, 
the  test  pressure  shall  be  maintained  for 
a  period  of  time  sufficient  to  allow 
examination  of  all  joints,  connections 
and  high  stress  areas. 

403.  In  §  197.480,  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

§197.480    Logbooks. 

(a)  The  person-in-charge  of  a  vessel  or 
facility  required  by  46  U.S.C.  11301  to 


have  an  official  logbook  shall  maintain 
the  Ic^gbook  on  form  CG-706. 

(b)  The  person-in-charge  of  a  vessel  or 
facility  not  required  by  46  U.S.C.  11301 
to  have  an  official  logbook,  shall 
maintain,  on  board,  a  logbook  for 
making  the  entries  required  by  this 
subpart. 
*        •        •        •        • 

404.  In  §  197.540,  paragraph  (b)  is 
revised  to  read  as  follows: 

§197.540    Datennination  of  personal 
axpoaura. 


(b)  Initial  exposure  monitoring.  When 
benzene  is  first  loaded  as  a  cargo  on 
board  a  vessel,  an  initial  monitoring  of 
each  type  of  operation  must  be 
conducted  to  determine  accvu^tely  the 
representative  personal  exposure  of 
persons  involved  in  the  operation. 
•         •         •         •         • 

Dated:  October  16. 1996. 
J.C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief, 
Marine  Safety  and  Environmental  Protection. 
IFR  Doc.  96-28407  Filed  11-18-96:  8:45  am] 
BILUNQ  CODE  4aiO-14-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  1300, 1600, 1780, 1810. 
1860, 1880,  2090,  2200,  2300.  2360. 
2400,  2520,  2610,  2640,  2650,  2710. 
2720,  2740. 2800. 2810. 2880,  2910. 
2920,  3000,  3100,  3130,  3150,  3160. 
3200,  3250.  3260.  3420.  3460. 3480, 
3500.  3590.  3600.  3800.  3830. 4100. 
4200.  4300.  4700.  5400,  8200.  8340. 
8360.  8560.  9210 

[WO-42&-1 430-00-24  1A] 

RiN  1004-nAC73 

Definitions 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would  add 
a  new  part  to  the  regulations  of  the 
Bureau  of  Land  Management  (BLM). 
This  new  part  would  contain  definitions 
of  terms  common  to  many  or  all 
programs  and  regulations  of  BLM.  The 
rule  also  would  remove  from  other  parts 
of  the  BLM  regulations  those  definitions 
proposed  to  appear  in  the  new  part, 
except  for  those  of  terms  with  meanings 
peculiar  to  particular  BLM  regulations 
or  programs.  The  rule  is  needed  to 
remove  unnecessary  duplication  among 
BLM  regulations. 
DATES:  You  should  submit  your 
comments  by  January  21.  1997.  BLM 
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will  not  necessarily  consider  comments 

Eostmarked,  hand-delivered,  or  received 
y  electronic  mail  after  the  above  date 
in  the  decisionmaking  process  on  the 
final  rule. 

ADDRESSES:  You  should  mail  comments 
to  Director  (420).  Bureau  of  Land 
Management.  Room  401  LS.  1849  C 
Street,  NW,  Washington.  DC  20240.  You 
may  deliver  comments  to  this  address  in 
person  as  well.  You  may  also  comment 
via  the  Internet  to 
WCXkjnunentdWO.blm.gov.  Please 
include  "attn:  AC73"  and  your  name 
and  return  address  in  your  Internet 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  internet  message, 
contact  us  directly  at  (202)  452-5030. 
Comments  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.).  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Frank  Bruno  at  (202)  452-  0352.  or 
Annetta  Cheek  at  (202)  452-5099. 

SUPP1.EMENTARY  MFORMATIOM: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Proposed  Rule 

rv.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  comments  on  the  proposed 
rule  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  possible,  you  should  reference 
the  specific  section  or  paragraph  of  the 
proposal  that  the  comment  is 
addressing.  BLM  will  not  necessarily 
consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  that  are  postmarked,  hand- 
delivered,  or  transmitted  by  electronic 
mail  after  the  close  of  the  comment 
period  (see  "DATES")  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  "ADDRESSES"). 

n.  Background 

BLM  regulations  are  divided  into 
"parts"  and  "subparts."  generally  by 
program  subject  matter.  For  example, 
you  will  find  regulations  on  grazing  in 
the  pubUc  lands  States  outside  Alaska 
in  part  4100,  geothermal  leasing  and 
operations  in  parts  3200-3280,  and 
rights-of-way  issued  under  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701  et  seq.)  (FLPMA) 
in  part  2800.  Most  of  these  individual 
"program  regulations"  parts  have 
CKafinitions  sections,  traditionally 
niunbered  §  xxxx.0-5.  These  sections 
define  terms  pertinent  to  the  specific 


activity  or  land  use  covered  is  the 
program  regulations.  In  many  cases, 
they  also  define  terms  common  to  many 
or  all  BLM  programs,  which  leads  to  a 
large  amount  of  duplication. 

This  proposed  rule  is  intended  to 
relieve  some  of  this  duplication. 

BLM  definitions  are  derived  from  a 
variety  of  sources:  statutory  definitions, 
BLM  and  other  agency  usages,  industry 
and  interest  group  terminology  and 
standards,  and  so  forth.  The  same  term 
may  be  defined  differentiy  in  different 
contexts,  depending  on  its  statutory  or 
other  origin.  Terms  with  such  varying 
usages  do  not  lend  themselves  to  being 
included  in  a  central  glossary  without 
multiple  or  multi-part  definitions 
properly  cross-referenced. 

Depending  on  public  support  and 
acceptance  of  this  proposed  rule.  BLM 
may  propose  a  subsequent  rule  adding 
more  definitions  to  the  central 
definition  section  in  the  new  part  1300 
being  proposed  today  (and  removing 
them  from  program  regulations),  or 
perhaps  all  terms  will  be  defined  in  this 
central  glossary.  BLM  specifically 
requests  public  comments  on  whether 
this  is  a  useful  and  appropriate 
approach.  We  also  would  like  to  receive 
suggestions  as  to  other  terms  that  should 
be  included  in  the  glossary  in  part  1300. 
or  as  to  specific  terms  included  in  the 
glossary  in  this  rule  that  should  remain 
in  program  regulation  definition 
sections  and  not  be  included  in  the 
central  glossary. 

m.  Propoaed  Rule 

The  proposed  rule  would  have  four 
functions:  (1)  It  would  add  a  central 
glossary  of  terms  in  new  part  1300;  (2) 
with  a  few  exceptions  if  usage  requires, 
it  would  remove  the  centralized 
definitions  from  the  various  program 
regulation  definition  sections;  (3)  it 
would  reorganize  most  of  the  definition 
sections  of  the  program  regulations  by 
reordering  the  remaining  definitions  in 
alphabetical  order;  and  (4)  it  would 
correct  cross-references  that  would  be 
affected  by  this  proposed  rule 
throughout  Chapter  II  of  Title  43  of  the 
Code  of  Federal  Regulations. 

One  result  of  this  rule  would  be  that 
some  of  the  definitions  of  terms 
pertinent  to  your  particular  land  use  or 
activity  will  be  located  in  part  1300  and 
others  in  the  specific  program  regulation 
definition  section.  To  mitigate  any 
inconvenience  this  may  cause.  BLM 
field  offices  will  be  happy  to  provide 
photocopies  of  the  program  regulations 
pertaining  to  your  interest,  which  is  our 
current  practice,  plus  the  central 
glossary  in  part  1300. 


In  the  following  paragraphs,  we  will 
siunmarlze  the  effect  of  this  rule  on  the 
various  program  regulations. 

Section-by-Section  Deacription 

Part  1300 — Definitions 

The  following  terms  would  be  defined 
in  the  new  §  l.S:  Activity  plan,  actual 
costs,  anniversary  date,  applicant, 
appraisal,  authorized  officer,  bid,  BLM 
or  Biueau,  business  day,  casual  use, 
closed  area,  conveyance  (document). 
Department.  Director,  land  use  plan, 
lease,  legal  description,  lessee,  lessor, 
license,  licensee,  mineral  leasing  laws, 
mining  laws,  multiple  use.  National 
Forest  System  lands,  patent,  permit, 
permittee,  public  domain  lands, 
reclamation.  Secretary,  timber,  and 
trespass. 

BLM's  inclxision  of  several  of  these 
terms  in  the  new  part  1300  requires  a 
little  more  explanation  here. 

The  definition  of  "reclamation"  is  in 
two  parts,  reflecting  its  usage  in  the 
context  of  irrigation  and  farming,  and  in 
the  context  of  surface-  or  resource- 
distiurbing  activities  requiring  repair  of 
land  or  resources. 

As  indicated  in  the  rule  language  to 
be  contained  in  part  1300,  some  of  the 
common  definitions  provided  are  also 
contained  in  specific  program 
regulations.  Where  such  definitions  are 
contained  in  specific  program 
regulations,  the  definitions  contained  in 
the  specific  program  regulations  will 
govern. 

For  example,  the  terms  "casual  use," 
"Department."  and  "licensee"  are 
included  in  part  1300  but  have  separate 
definitions  in  the  mining  regulations  on 
Surface  Management  (subpart  3809).  in 
the  withdrawal  regulations  (part  2300). 
and  in  the  rights-of-way  regulations  on 
Tramroads  and  Logging  Roads  (part 
2810).  respectively.  Variations  in  usage 
and  meaning  require  that  these  separate 
definitions  remain  in  these  program 
regulations.  This  is  also  true  of  the  term 
"lease."  which  is  defined  in  part  1300 
to  indicate  that  a  lease  conveys  an 
interest  in  land.  The  program  definition 
of  "grazing  lease"  at  43  CFR  4100.0-5  is 
unaffected  by  the  definition  of  "lease" 
in  part  1300  and  nothing  in  this 
proposed  rule  is  intended  to  disturb  the 
principle  that  a  grazing  lease  conveys  no 
interest  in'  lands. 

The  term  "authorized  officer"  would 
be  defined  in  the  central  glossary. 
However.  BLM  expects  that  its  use  may 
be  phased  out  as  our  regulations  are 
simplified.  In  the  future,  the  simple 
term  "BLM"  may  be  substituted  for  the 
vaguer  "authorized  officer"  throughout 
oior  regulations.  We  specifically  request 
public  comment  on  whether  this  is  a 


Federal  Rggister  /  Vol.  61,  No.  224  /  Tuesday,  November  19,  1996  /  Proposed  Rules         58845 


good  idea.  The  proposed  central 
glossary  includes  no  definitions  of 
,    "vnllful"  or  "nonwillful"  trespass.  We 
also  invite  comments  as  to  whether 
definitions  of  such  terms  would  be 
helpful  in  part  1300.  Definitions  of 
"willful"  and  "nonwillful"  currently 
appear  in  various  forms  in  §§  2800.0- 
5(v)-<w),  3160.0-5(e),  and  5400.0-5. 

The  definitions  of  "business  day"  {md 
"National  Forest  System  lands"  in 
proposed  part  1300  are  new  and  do  not 
appear  elsewhere  in  43  CFR  Chapter  11. 

Correlative  Changes  in  43  CFR  Chapter 

P 

Because  proposed  new  part  1300 
includes  definitions  drawn  from  many 
program  regulations  in  Chapter  U,  this 
proposed  rule  needs  to  include 
amendments  conforming  the  existing 
regulations  to  the  new  arrangement 
contemplated  in  this  rule.  These 
amendments  mainly  consist  of 
corrections  of  cross-references  and 
removals  of  program  regulation 
definitions  that  would  be  superseded  by 
those  in  part  1300. 

In  some  instances,  however,  existing 
definitions  included  regulatory  material 
that  should  not  have  been  included  in 
those  definitions.  An  example  is  the 
definition  of  "reclamation,"  which 
appears  in  subpart  3802.  In  this 
situation,  the  regiilatory  material  would 
be  moved  in  this  proposed  rule  from  the 
definition  to  the  program  regulations. 

In  other  instances,  establishing  a 
definition  intended  to  apply  to  ^ 
program  regulations  necessitated  a 
change  in  terminology  in  one  particular 
program  regulation  because  of  a 
variation  in  usage  in  that  program.  An 
example  is  the  definition  of  "permittee" 
in  part  3600.  In  this  part,  "permittee" 
refers  to  someone  who  has  purchased  a 
material  sale$  contract,  as  well  as  to  the 
holder  of  a  fi-ee-use  permit  To  deal  with 
this  kind  of  anomaly,  this  rule  proposes 
to  amend  the  regulations  to  refer  to  the 
person  or  entity  buying  or  holding  a 
contract  to  piuchaae  mineral  materials 
on  the  public  lands  as  a  "purchaser," 
and  to  the  holder  of  a  free-use  permit  as 
a  "permittee." 

A  further  organizational  change  that 
BLM  proposes  in  this  rule  is  the 
removal  of  the  lettered  paragraph 
designations  bom  the  program 
regulation  definition  sections.  The 
definitions  remaining  in  the  program 
regulations,  as  well  as  the  central 
glossary  in  part  1300,  would  be  ordered 
alphabetically  without  paragraph 
designations. 

In  proposing  these  kinds  of  changes, 
BLM  does  not  intend  any  substantive 
changes.  In  some  instances,  the 
proposed  rule  includes  grammatical 


corrections,  stylistic  changes  to  reflect 
the  style  known  as  "Plain  English,"— for 
example,  in  some  instances  "shall"  is 
proposed  to  be  replaced  by  "must" — 
and  changes  in  common  usage — ^for 
example,  in  some  cases,  "authorized 
officer"  has  been  replaced  by  "BLM,"  a 
usage  change  that  is  gradually  being 
incorpKirated  in  BLM's  regulations. 
None  of  these  changes  is  meant  to  be 
substantive,  but  you  are  welcome  to 
comment  on  such  changes  if  you  find 
them  troublesome. 

Part  160O— Planning,  Programming, 
Budgeting 

The  definition  of  "multiple  use" 
would  be  removed  from  the  planning 
regulations.  The  term  is  used  in  many 
of  BLM's  land  use  regulations. 

Section  1610.2(j)  would  be  amended 
only  to  change  the  way  a  cross-reference 
is  described. 

Part  1780 — Cooperative  Relations 

The  advisory  committee  regulations 
in  subpart  1784  would  be  amended  by 
removing  the  definitions  of  "Secretary" 
and  "Director,"  which  appear  in  this 
proposed  rule  in  part  1300. 

Part  1810— Introduction  and  General 
Guidance 

Section  1810.1  on  "Rules  of 
construction;  words  and  phrases" 
would  be  amended  by  removing 
paragraph  (f),  which  construes  (he  terms 
"officer"  and  "authorized  officer." 

Part  1860 — Conveyances,  Disclaimers 
and  Correction  Documents 

This  proposed  rule  would  remove  the 
definition  of  "authorized  officer"  fitDm 
section  1864.0-5,  which  contains  the 
definitions  for  the  regulations  on 
recordable  disclaimers  of  interest  in 
land,  and  from  section  1865.0-5,  which 
contains  the  definitions  for  the 
regulations  on  correction  of 
conveyancing  docimients. 

Part  1880— Financial  Assistance.  Local 
Governments 

The  payments  in  lieu  of  taxes 
regulations  in  subpart  1881  would  be 
amended  by  removing  the  definition  of 
"authorized  officer."  The  regulations  on 
mineral  development  impact  relief  loans 
in  subpart  1882  would  be  amended  by 
removing  the  definitions  of  "Secretary" 
and  "Director." 

Part  2090— Special  Laws  and  Rules 

The  regulations  on  segregation  and 
opening  of  lands  in  subpart  2091  would 
be  amended  by  removing  the  definition 
of  "authorized  officer." 


Part  2200— Exchanges 

The  general  procedure  regulations  on 
exchanges  in  part  2200  woidd  be 
amended  by  removing  the  definitions  of 
"appraisal  or  appraisal  report," 
"authorized  officer,"  and  "Secretary." 

Port  2300—Land  Withdrawals 

The  general  withdrawal  reguJations  in 
part  2300  would  be  amended  by 
removing  the  definitions  of  "authorized 
officer,"  "applicant,"  and  "legal 
description." 

Sections  2310.1-2(c)(4)  and  2310.1- 
3(b)(2)  would  be  amended  to  correct 
cross-references.  Section  2300.0-1 
would  be  amended  to  make  it  clear  that, 
as  provided  in  the  definition  of 
"applicant"  that  is  being  removed  in 
this  rule,  only  Federal  departments, 
agencies,  or  offices  may  apply  for 
withdrawals  of  public  lands. 

Part  2360— National  Petroleum  Reserve 
in  Alaska 

The  regulations  on  the  management 
and  protection  of  the  National 
Petroleum  Reserve  in  Alaska  would  be 
amended  by  removing  the  definitions  of 
"authorized  officer"  and  "Secretary." 

Part  2400— Land  Classification 

The  general  land  classification 
regulations  in  part  2400  would  be 
amended  by  removing  the  defiiution  of 
"multiple  use." 

Part  2520— Desert-Land  Entries 

The  general  regulations  on  desert-land 
entries  would  be  amended  by  removing 
the  definition  of  "reclamation." 

Part  2610— Carey  Act  Grants 

The  general  regulations  on  Carey  Act 
grants  would  be  amended  by  removing 
the  definition  of  "reclamation." 

Part  2640— FAA  Airport  Grants 

The  regulations  on  Federal  Aviation 
Administration  airport  grants  would  be 
amended  by  removing  die  definitions  of 
"Secretary,"  "authorized  officer," 
"applicant,"  and  "conveyance 
document." 

The  definition  of  "applicant"  that 
would  be  removed  is  obsolete  in  part 
because  it  refers  to  a  provision  of  the 
Code  of  Federal  Regxdations  that  no 
longer  exists.  However,  the  provision  in 
the  definition  that  only  pubhc  agencies, 
as  defined  in  Section  503  of  the  Airport 
and  Airway  Improvement  Act  of  1982 
(49  U.S.C.  47102(15)).  may  apply  for  an 
airport  grant  must  be  preserved  in 
BLM's  regulations.  Therefore,  §  2640.0- 
1  would  be  amended  to  make  it  clear 
that  only  a  State,  agency  of  a  State,  a 
mimicipality  or  other  ptofitical 
subdivision  of  a  State,  a  tax-supported 
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organization,  or  an  Indian  tribe  or 
pueblo  may  apply  for  an  airport  grant 
under  part  2640,  in  accordance  with 
Section  516  of  the  Airport  and  Airway 
Improvement  Act  (49  U.S.C.  47125). 

Part  2650— Alaska  Native  Selections 

The  general  regulations  on  Alaska 
Native  selections  would  be  amended  by 
removing  the  definitions  of  "Secretary," 
"patent."  and  "Director." 

Part  2710— Sales:  Federal  Land  Policy 
and  Management  Act 

The  general  regulations  on  land  sales 
imder  FLPMA  would  be  amended  by 
removing  the  definitions  of  "Secretary" 
and  "authorized  officer."  The  rule 
would  also  amend  §  2710.0-8(a)  to 
correct  grammar  and  remove  an 
uimecessary  cross-reference  to  the 
definition  of  public  lands  in  §  2710.0- 
5 — the  definition  applies,  as  stated  at 
the  beginning  of  §  2710.0-5,  whether  the 
cross-reference  remains  or  is  removed. 

Part  2720 — Conveyance  of  Federally- 
Owned  Mineral  Interests 

The  regulations  on  the  conveyance  of 
Federally-owned  mineral  interests 
under  section  209  of  FLPMA  (43  U.S.C. 
1719)  would  be  amended  by  removing 
the  definition  of  "authorized  officer." 

Part  2740 — Recreation  and  Public 
Purposes  Act 

The  general  regulations  on  the 
Recreation  and  Public  Purposes  Act 
would  be  amended  by  removing  the 
definition  of  "authorized  officer." 

Part  2800—Rightsof-Way.  Principles 
and  Procedures 

The  general  regulations  on  rights-of- 
way  in  subpart  2800  would  be  amended 
by  removing  the  definitions  of 
"Secretary,"  "authorized  officer," 
"applicant,"  "casual  use,"  "actual 
costs."  and  "trespass." 

Part  2810 — Tramroads  and  Logging 
Roads 

The  regulations  on  tram  and  logging 
roads  over  O.  and  C.  and  Coos  Bay 
Revested  Lands  would  be  amended  by 
removing  the  definitions  of  "Bureau," 
"Timber  of  the  United  States"  or 
"federal  timber"  (considered  as  one 
term),  and  "authorized  officer."  The 
second  of  these  terms — 'Timber  of  the 
United  States"  or  "federal  timber" — 
would  not  be  defined  separately  in  part 
1300  but  would  be  covered  by  the 
definition  of  "timber." 

Part  2880—Rightsof-Way  Under  the 
Mineral  Leasing  Act 

The  general  regulations  on  oil  and 
natural  gas  pipelines  and  related 


facilities  in  subpart  2880  would  be 
amended  by  removing  the  definitions  of 
"applicant"  and  "authorized  officer." 

Part  2910— Leases 

The  regulations  tm  airport  leases  in 
subpart  2911  would  be  amended  by 
removing  the  definitions  of  "authorized 
officer"  and  "applicant."  A  new 
provision  would  be  added  to  the 
beginning  of  §  2911.2-2  to  state  the 
applicant  qualifications  ciurently 
contained  in  the  definition  of 
"appUcant"  at  §2911.0-5(d). 

Part  2920— Leases,  Permits  and 
Easements 

The  regulations  on  leases,  permits, 
and  easements  in  part  2920  would  be 
amended  by  removing  the  definitions  of 
"authorized  officer."  "lease,"  "permit," 
"land  use  plan,"  "applicant,"  and 
"casual  use." 

The  proposed  rule  would  also  amend 
§§  2920.1-l(d)  and  2920.1-2(a)  to 
incorporate  in  the  regulation  the 
requirement  currently  in  the  definition 
of  "casual  use"  that  such  use  be 
"noncommercial." 

Part  3000 — Minerals  Management; 
General 

The  general  regulations  on  minerals 
management  in  part  3000  would  be 
amended  by  removing  the  definitions  of 
"Secretary,"  "Director,"  "authorized 
officer,"  "public  domain  lands," 
"anniversary  date,"  and  "Biueau." 

Part  3100 — Oil  and  Gas  Leasing 

The  general  regulations  on  onshore  oil 
and  gas  leasing  in  subpart  3100  would 
be  amended  by  removing  the  definitions 
of  "lessee"  and  "bid."  A  reference  to 
"parties  in  interest"  would  be  clarified 
in  §3102.5-1. 

Part  3130 — Oil  and  Gas  Leasing: 
National  Petroleum  Reserve,  Alaska 

The  general  regulations  on  oil  and  gas 
leasmg  in  the  National  Petroleum 
Reserve,  Alaska,  in  part  3130  would  be 
amended  by  removing  the  definition  of 
"Bureau." 

Part  3150 — Onshore  Oil  and  Gas 
Geophysical  Exploration 

The  general  regulations  on  onshore  oil 
and  gas  geophysical  exploration  in 
subpart  3150  would  be  amended  by 
removing  the  definition  of  "casual  use." 

Part  3160 — Onshore  Oil  and  Gas 
Operations 

The  general  regulations  on  onshore  oil 
and  gas  operations  in  subpart  3160 
would  be  amended  by  removing  the 
definition  of  "lessor."  The  definition  of 
"lease"  would  be  retained  in  this  part 


even  though  it  is  also  defined  in  part 
1300,  because  of  the  significant 
differences  in  terms  between  fluid 
mineral  leases  and  other  BLM  leases. 
The  definition  of  "lessee"  would  be 
retained  in  this  part,  because  of  special 
elements  that  need  to  be  added  to  the 
definition  of  fluid  mineral  "lessee"  to 
accommodate  the  reqiiirements  of  the 
Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996 
(Pub.  L.  104-185).  which  amended  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (30  U.S.C.  1701  et 
seq.). 

Part  3200—Geothennal  Resources 
Leasing:  General 

The  general  regulations  on  geothennal 
resources  leasing  in  subpart  3200  would 
be  amended  by  removing  the  definitions 
of  "Secretary."  "Director,"  "authorized 
officer,"  "aiuiiversary  date."  "Bvireau," 
"lessee,"  and  "public  domain  lands." 

The  regulations  on  geothennal 
resources  exploration  operations  in 
subpart  3209  would  be  amended  by 
removing  the  definition  of  "casual  use." 
Also,  §  3203.6  would  be  amended  to 
correct  a  cross-reference  to  this 
definition. 

Part  3250 — Utilization  of  Geothennal 
Resources 

The  regulations  on  use  of  geothennal 
resources  would  be  amended  by 
removing  the  definitions  of  "licensee" 
and  "audiorized  officer"  and  by 
correcting  cross-references  contained  in 
§3250.0-5. 

Part  3260 — Geothennal  Resources 
Operations 

The  regulations  on  geothennal 
resources  operations  in  part  3260  would 
be  amended  by  removing  the  definition 
of  "casual  use." 

Part  3420 — Competitive  Leasing 

The  regulations  on  competitive  coal 
leasing  in  part  3420  contain  no 
definitions.  However,  this  proposed  rule 
would  amend  §  3427.0-7  to  remove  an 
inaccurate  cross-reference. 

Part  3460 — Environment 

The  regulations  on  determining 
Federal  lands  unsuitable  for  coal  mining 
in  subpart  3461  contain  no  definitions. 
However,  this  proposed  rule  would 
adjust  a  cross-reference  to  the  definition 
of  "alluvial  valley  floor"  in  §  3461.5  to 
reflect  numbering  changes. 

Part  3480 — Coal  Exploration  and 
Mining  Operations  Rules 

The  general  regulations  on  coal 
exploration  and  mining  operations  in 
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subpart  3480  would  be  amended  by 
removing  the  definition  of  "license." 

Part  3500 — Leasing  of  Solid  Minerals 
Other  Than  Coal  and  Oil  Shale 

The  general  regulations  on  leasing  of 
solid  minerals  other  than  coal  and  oil 
shale  in  subpart  3500  would  be 
amended  by  removing  the  definitions  of 
"Secretary,"  "Director,"  "authorized 
officer,"  "public  domain  lands,"  and 
"Bureau." 

Part  3590— Solid  Minerals  (Other  Than 
Coal)  Exploration  and  Mining 
Operations 

The  general  regulations  on 
exploration  and  mining  operations  for 
solid  minerals  other  than  coal  in  subpart 
3590  would  be  amended  by  removing 
the  definitions  of  "lessee,"  "licensee," 
"permittee,"  and  "reclamation." 

The  proposed  genera^  definition 
provides  that,  in  the  context  of  resoiux» 
use  and  extraction,  "reclamation" 
means  the  measures  undertaken  to  bring 
about  the  rehabilitation,  reconditioning, 
restoration,  or  reshaping  of  lands  or 
water  afl^ected  by  any  surface-  or 
subsurface-disturbing  use. 

Part  3600— Mineral  Materials  Disposal: 
General 

The  general  regulations  on  disposal  of 
mineral  materials  in  part  3600  would  be 
amended  by  removing  the  definitions  of 
"Bureau."  "Director,"  "permittee,"  and 
"authorized  officer."  In  part  3600,  the 
term  "permittee"  is  ourently  used 
interchangeably  to  mean  an  entity  that 
obtains  a  contract  to  buy  mineral 
materials  from  the  public  lands  and  an 
entity  that  obtains  a  free-use  permit.  In 
this  proposed  rule,  BLM  proposes  to 
substitute  the  more  accurate  term 
"purchaser"  for  the  first  of  these  two 
usages.  A  definition  is  proposed  to  be 
added  for  this  term  in  part  3600,  and  the 
term  will  be  added  or  substituted  where 
appropriate.  No  substantive  change  is 
propc^ed  by  this  action.  As  a  term  to 
describe  the  holder  of  a  fi«e-use  permit 
under  part  3620,  "permittee"  as 
proposed  to  be  defined  in  part  1300 
should  suffice. 

Part  3800— Mining  Claims  Under  the 
General  Mining  Laws 

The  regulations  on  exploration  and 
mining  in  the  context  of  the  wilderness 
review  program  in  subpart  3802  would 
be  amended  by  removing  the  definitions 
of  "reclamation"  and  "authorized 
officer." 

In  subpart  3802,  the  specific 
reclamation  requirements  that  were 
included  in  the  definition  of 
"reclamation"  would  be  incorporated  in 
the  section  on  reclamation,  3802.3-2(h). 


The  language  being  moved  consists  of 
regulatory  requirements,  rather  than 
definitions,  and  thus  belongs  more 
properly  in  the  portion  of  the 
regulations  containing  substantive 
requirements  for  operator  action  or 
procedure. 

The  regulations  on  surface 
management  in  connection  with 
hardrock  mining  in  subpart  3809  would 
be  amended  by  removing  the  definitions 
of  "authorized  officer"  and  "mining 
laws." 

Part  3830 — Location  of  Mining  Claims 

The  regulations  on  recordation  of 
mining  claims,  mill  sites,  and  timnel 
sites,  payment  of  service  charges,  and 
payment  of  rental  fees  in  subpart  3833 
would  be  amended  by  removing  the 
definition  of  "authorized  officer." 

Part  4100 — Grazing  Administration — 
Exclusive  of  Alaska 

The  general  regulations  on  grazing 
administration  outside  of  Alaska  in 
subpart  4100  would  be  amended  by 
removing  the  definitions  of  "activity 
plan,"  "authorized  officer,"  "land  use 
plan,"  and  "Secretary,"  and  by 
clarifying  and  correcting  a  cross- 
reference  in  §  4100.0-8  on  land  use 
plans  to  reflect  the  role  of  public 
participation  in  the  development  of  land 
use  plans. 

Part  4200 — Grazing  Administration; 
Alaska;  Livestock 

The  general  regulations  on  livestock 
grazing  in  Alaska  in  subpart  4200  would 
be  amended  by  removing  the  definitions 
of  "Secretary,"  "Director,"  and 
"authorized  officer." 

Part  4300 — Grazing  Adnninistration; 
Alaska;  Reindeer 

The  general  regulations  on  reindeer 
grazing  in  Alaska  in  subpart  4300  would 
be  amended  by  removing  the  definitions 
of  "Bureau,"  "Director,"  and 
"authorized  officer." 

Part  4700 — Protection.  Management, 
and  Control  of  Wild  Free-Roaming 
Horses  and  Burros 

The  general  regulations  on  protection, 
management,  and  control  of  wild,  free- 
roaming  horses  and  burros  in  subpart 
4700  would  be  amended  by  removing 
the  defiinition  of  "authorized  officer." 

Part  5400 — Sa7es  of  Forest  products; 
General 

The  general  regulations  on  sales  of 
forest  products  in  subpart  5400  would 
be  amended  by  removing  the  definitions 
of  "authorized  officer,"  "Bureau," 
"Director,"  "Federal  timber,"  "timber," 
and  "trespass."  The  definition  of 


"permit"  would  be  retained  in  part  5400 
because  of  the  special  usages  and 
requirements  of  the  forestry  program. 

Part  8200— Procedures 

The  regulations  on  the  management  of 
the  Fossil  Forest  Research  Natmal  Area. 
New  Mexico,  in  subpart  8224  would  be 
amended  by  removing  the  definition  of 
"authorized  officer." 

Part  8340— Off-Road  Vehicles 

The  general  regulations  on  off-road 
vehicles  in  subpart  8340  would  be 
amended  by  removing  the  definitions  of 
"Biueau"  and  "closed  area."  Regulatory 
provisions  contained  in  the  definition  of 
"closed  area"  would  be  relocated  in 
§8341.2  on  special  rules. 

Part  8360— Visitor  Services 

The  general  regulations  on  visitor 
services  in  subpart  8360  would  be 
amended  by  removing  the  definition  of 
"authorized  officer." 

Part  8560— Wilderness  Areas 

The  regulations  on  the  management  of 
designated  wilderness  areas  in  subpart 
8560  would  be  amended  by  removing 
the  definitions  of  "authorized  officer" 
and  "Bureau." 

Part  9210— Fire  Management 

The  regulations  on  wildfire 
prevention  in  subpart  9212  would  be 
amended  by  removing  the  definitions  of 
"authorized  officer,"  "permit,"  and 
"closed  area." 

IV.  Procedural  Matters 

The  principal  authors  of  this 
proposed  rule  are  Michael  Schwartz. 
Special  Assistant  to  the  Assistant 
Director  for  Resource  Use  and 
Protection,  Olivia  Short  of  the 
Regulatory  Reinvention  Initiative  Team, 
Jeff  Holdren  of  the  Use  Authorization 
Team,  Lois  Mason  of  the  Use 
Authorization  Team,  and  Frank  Bruno 
and  Ted  Hudson  of  the  Regulatory 
Management  Team,  Bureau  of  Land 
Management. 

The  BLM  has  prepared  an 
environmental  assessment  (EA)  and  has 
foimd  that  the  proposed  rule  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  enviroiunent  imder  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332(2)(C). 
BLM  has  placed  the  EA  and  the  Finding 
of  No  Significant  Impact  (FONSI)  on  file 
in  the  BLM  Administrative  Record  at 
the  address  specified  previously.  You 
may  review  these  documents  by 
contacting  us  at  the  address  listed  above 
(see  ADDRESSES).  If  you  wish  to  submit 
comments  in  response  to  the  EA  and 
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FONSI.  you  may  do  so  in  accorduice 
with  the  Public  Conunent  Procedure 
section  above,  or  contact  us  directly. 

This  rule  is  not  subject  to  review  by 
the  Office  of  Managnnent  and  Budget 
imder  Executive  Order  12866. 

This  propoaed  rule  does  not  represent 
a  governmental  action  capable  ol 
interference  with  constitutionally 
protected  property  rights  or  resiut  in  a 
taking  of  private  property  imder 
Executive  Order  12630.  It  does  not 
provide  for  the  taking  of  any  property 
rights  or  interests. 

&>ngre8S  enacted  the  Regulatory 
Flexibility  Act  of  1980  CRFA).  5  U.S.C 
601  at  aeq.,  to  ensure  that  Government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  requires  a  regulatory 
flexibility  analysis  if  a  Jule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
BLM  has  determined  imder  the  RFA 
that  this  propoaed  rule  would  not  have 
a  significant  economic  Impact  on  a 
substantial  number  of  small  entities. 
Moving  definitions  from  one  section  to 
another  wrill  not  have  any  economic 
impact  whatsoever,  and  the  minor 
changes  proposed  in  some  of  the 
definitions  and  the  conforming  changes 
in  regulatory  text  have  been  shown  in  a 
Determination  of  Efiiscts  of  Rules  to 
have  no  discernible  economic  impact. 

This  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Creation  of  a  central  definition  section 
will  not  result  in  any  unfunded  mandate 
to  State,  local,  or  tribal  governments  in 
the  aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Further,  none  of  the  minor  changes 
proposed  in  the  definitions,  and  none  of 
the  correlative  changes  proposed  in  the 
program  regulations  to  accommodate 
the  relocated  and  amended  definitions 
will  establish  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  in  any  one  year  by 
State,  local,  and  tribal  governments  in 
the  aggregate,  or  by  the  private  sector. 
Therefore,  a  Section  202  statement 
under  the  Unfunded  Mandates  Reform 
Act  is  not  required. 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

The  proposed  rule  does  not  have  a 
substantial  direct  efiect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responaibllitiea  among  tb«  various 
levels  of  govemmant  Therefore,  BLM 
has  determined  that  the  proposed  rule 
would  not  have  suffidant  fedenlism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612. 

ListofSiibtscta 

43  an  Part  13p0 

Indians,  Indians — lands.  Public  lands. 

43  CFR  Part  1600 

Administrative  practice  and 
procedure.  Environmental  impact 
statements,  Indians,  Intergovernmental 
relations.  Public  lands. 

43  CFR  Part  1780 

Administrative  practice  and 
procedure.  Advisory  committees.  Public 
lands. 

43  CFR  Part  1810 

Administrative  practice  and 
procedure.  Archives  and  records. 
Disaster  assistance,  Forests  and  forest 
products.  Public  lands. 

43  CFR  Part  1860 

Administrative  practice  and 
procedure.  Public  lands. 

43  CFR  Part  1880 

Administrative  practice  and 
procedure,  Qvil  rights.  Grants 
programs-natural  resources. 
Intergovernmental  relations.  Loan 
F^rograms-natural  resources.  Public 
lands.  Public  lands-mineral  resources. 

43  CFR  Part  2090 

Airports,  Alaska,  Coal,  Grazing  lands, 
Indians-lands,  Public  lands.  Public 
lands-classification.  Public  lands- 
mineral  resources.  Public  lands- 
withdrawal.  Seashores,  Veterans. 

43  CFR  Part  2200 

National  forests.  Public  lands. 

43  CFR  Part  2300 

Administrative  practice  and 
procedure.  Electric  power.  Federal 
Energy  Regulatory  Commission,  Public 
lands-  withdraws^. 

43  CFR  Part  2360 

Alaska,  Environmental  protection. 
Natural  resources.  Oil  and  gas  reserves. 
Public  lands-withdrawal. 

43  CFR  Part  2400 

Agriculture,  Forests  and  forest 
products.  Public  lands-classification. 
Public  lands-mineral  resources. 
Recreation  and  recreation  areas. 
Watersheds. 


43  CFR  Part  2520 

Irrigation,  Public  lands.  Reclamation, 
Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  2610 

Homesteads,  Intergovemmantal 
relaticnis,  brigatiaD,  Public  lands-grants. 
Reclamation. 

43  CFR  Part  2640 

Airports,  Public  lands-grants. 

43  CFR  Part  2650 

Administrative  practice  and 
procedure,  Alaska,  Federal  buildings 
and  facilities,  Indians-claims.  Indians- 
lands,  National  forests.  Public  lands- 
grants.  Wildlife  refuges. 

43  CFR  Part  2710 

Administrative  practice  and 
procedure.  Public  lands-mineral 
resotirces.  Public  lands-sale. 

43  CFR  Part  2720 

Administrative  practice  and 
procedure,  Public  lands-mineral 
resources,  Public  lands-sale. 

43  CFR  Part  2740 

Intergovernmental  relations.  Public 
lands-sale,  Recreation  and  recreation 
areas.  Reporting  and  record  keeping 
requirements. 

43  CFR  Part  2800 

Communications,  Electric  power. 
Highways  and  roads,  Pipelines,  Public 
lands-rights-of-way.  Reporting  and 
record  keeping  requirements. 

43  CFR  Part  2810 

Highways  and  roads.  Public  lands- 
rights-of-way.  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  2880 

Administrative  practice  and 
procedure.  Common  carriers.  Pipelines, 
Public  lands-rights-of-way.  Reporting 
and  record  keeping  requirements. 

43  CFR  Part  2910 

Airports,  Alaska,  Public  lands. 
Recreation  and  recreation  areas.  Waste 
treatment  and  disposal. 

43  CFR  Part  2920 

Public  lands.  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  3000 

Public  lands-mineral  resources. 

43  CFR  Part  3100 

Government  contracts.  Mineral 
royalties.  Oil  and  gas  exploration. 
Public  lands-mineral  resources. 
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Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

43  CFR  Part  3130 

Alaska,  Government  contracts, 
Mineral  royalties.  Oil  and  gas 
exploration.  Oil  and  gas  reserves,  Public 
lands-mineral  resovirces,  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

43  CFR  Part  3150 

Alaska,  Oil  and  gas  exploration. 
Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

43  CFR  Part  3160 

Government  contracts,  Indians-lands, 
Mineral  royalties.  Oil  and  gas 
exploration.  Penalties,  Public  lands- 
mineral  resources,  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  3200 

Geothermal  energy.  Government 
contracts.  Mineral  royalties,  Public 
lands-mineral  resources.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

43  CFR  Part  3250 

Geothermal  energy,  Govenunent 
contracts,  Public  lands-mineral 
resources,  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

43  CFR  Part  3260 

Environmental  protection, 
Geothermal  energy.  Government 
contracts.  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3420 

Administrative  practice  and 
procedure.  Coal,  Government  contracts. 
Intergovernmental  relations,  Mines, 
Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3460 

Coal,  Environmental  protection, 
Government  contracts.  Mines,  Public 
lands-minertil  resources. 

43  CFR  Part  3480 

Government  contracts. 
Intergovernmental  relations.  Mineral 
royalties,  Mines,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3500 

Government  contracts,  Mineral 
royalties.  Public  lands-mineral 
resoiut»s.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 


43  CFR  Part  3590 

Environmental  protection. 
Government  contracts,  Indians-lands, 
Mines,  Public  lands-mineral  resources, 
reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3600 

Public  lands-mineral  resources, 
Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3800 

Administrative  practice  and 
procedure,  Environmental  protection. 
Intergovernmental  relations,  Mines, 
Public  lands-mineral  resources, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds,  Wilderness 
areas. 

43  CFR  Part  3830 

Mineral  royalties,  Mines,  Public 
lands-mineral  resources.  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  4100 

Administrative  practice  and 
procedure.  Grazing  lands.  Livestock, 
Penalties,  Range  management.  Reporting 
and  recordkeeping  requirements. 

43  CFR  Part  4200 

Administrative  practice  and 
procedure,  Alaska,  Grazing  lands. 
Livestock,  Range  management. 

43  CFR  Part  4300 

Administrative  practice  and 
procedure,  Alaska,  Grazing  lands.  Range 
Management,  Reindeer,  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  4700 

Horses,  Intergovernmental  relations, 
Penalties,  Public  lands.  Range 
management.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

43  CFR  Part  5400 

.  Administrative  practice  and 
procedure.  Forests  and  forest  products, 
PubUc  lands.  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  8200 

Public  lands.  Research. 

43  CFR  Part  8340 

Public  lands,  Recreation  and 
recreation  areas.  Traffic  regulations. 

43  CFR  Part  8360 

Penalties,  Public  lands.  Recreation 
and  recreation  areas. 

43  CFR  Part  8560 

Penalties,  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wilderness 
areas. 


43  CFR  Part  9210 

Fire  prevention.  Penalties,  Public 
lands. 

Dated:  November  7. 1996. 
Sylvia  V.  Baca, 
Deputy  Assistant  Secretary  of  the  Interior. 

For  the  reasons  set  forth  in  the 
preamble  above,  BLM  proposes  to 
amend  Title  43  of  the  CFR  as  follows: 

1.  Part  1300  is  added  to  read  as 
follows: 

PART  1300— DEFINmONS 

1301.1  Purpose  of  this  part. 
1301.5  Definitions  of  key  terms  used  by  BLM. 
Authority:  43  U.S.C.  1201;  43  U.S.C  1740. 

$1301.1    Purpose  of  this  part 

The  purpose  of  this  part  is  to  collect 
in  one  location  definitions  of  terms 
common  to  many  Bureau  of  Land 
Management  services,  activities, 
programs,  and  operations. 

$1301.0-6    Definitions  of  key  tsrms  used 
by  BLM. 

Some  of  the  common  definitions 
provided  herein  are  also  contained  in 
specific  program  regulations.  Where 
such  definitions  are  contained  in 
specific  program  regulations,  the 
definitions  contained  in  the  specific 
program  regulations  will  govern.  With 
that  exception,  as  used  in  this  chapter, 
and  as  the  context  requires: 

Activity  plan  means  a  plan  for 
managing  one  or  more  resources  or 
values  to  achieve  a  desired  outcome. 

Actual  costs  means  the  costs 
expended  by  BLM  in  performing  its 
responsibilities  and  missions.  Hiese 
may  include,  but  are  not  limited  to, 
processing  an  application  or  other 
document  for  use  of  the  public  or  other 
applicable  Federal  lands  or  resoiuT%s, 
environmental  impact  statements,  or 
monitoring  the  construction,  operation, 
maintenance,  or  termination  of  the  use 
authorized  by  a  grant,  permit,  lease,  or 
other  form  of  authorization.  Actual  costs 
include  both  direct  and  indirect  costs. 
For  instance,  for  purposes  of  Category 
VI  applications  for  rights-of-way  issued 
under  part  2880  of  this  chapter  and  30 
U.S.C.  185,  actual  costs  are  full 
administrative  costs  and  other  costs  of 
processing,  including  management 
overhead.  If  required  by  statute,  actual 
costs  exclude  management  overhead. 

Anniversary  date  means  the  same  day 
and  month  in  succeeding  years  as  that 
date  on  which  an  action  or 
authorization  became  effective. 

Applicant  means  any  individual  or 
business  entity,  association,  public 
agency,  or  unit  of  Federal,  State,  local, 
or  tribal  government  that  applies  for  the 
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use.  closure,  preservation,  classification, 
withdrawal,  and/or  transfer  of  lands, 
interests  in  land,  and/or  resources 
administered  by  the  BLM. 

Appraisal  or  Appraisal  report  means 
a  written  opinion  by  a  qualified 
appraiser  that  impartially  sets  forth  the 
market  value  of  land  or  interests  in  land 
as  of  a  specific  date.  The  rep>ort  includes 
the  presentation  and  analysis  of  relevant 
market  information. 

Authorized  officer  means  any 
employee  of  BLM  or  the  Department 
who  has  been  delegated  the  authority  to 
perform  the  duties  described  in  BLM 
regulations. 

Bid  means  an  amount  offered  to  BLM 
for  the  value  of.  or  as  partial 
compensation  for.  lands,  resources,  or 
rights  to  commodities  being  offered  for 
sale. 

BLM  means  the  Bureau  of  Land 
Management,  or  any  officer  or  employee 
authorized  to  act  for  the  Bureau  of  Land 
Management  in  a  particular 
circimistance. 

Bureau  means  the  Bureau  of  Land 
Management.  BLM. 

Business  day  means  any  day  Monday 
through  Friday,  excluding  Federal 
holidays,  that  the  Federal  Government 
is  open  for  business. 

Casual  use  means  any  short-term 
activity  that  only  causes  negligible 
disturbance  to  the  public  lands,  their 
resources  or  improvements,  and  that  is 
not  prohibited  by  closure  of  the  lands. 
Activities  that  involve  use  of  heavy 
equipment  or  explosives  and  that 
involve  vehicular  movement  other  than 
over  established  roads  and  trails  are 
examples  of  activities  that  do  not 
constitute  casual  use. 

Closed  area  means  any  public  lands 
temporarily  closed  by  the  BLM  to  public 
use  or  entry  in  general  or  to  a  specified 
entry  or  use. 

Conveyance  means  a  transfer  of  legal 
title  to  land  or  interest(s)  in  land  or 
other  property  by  a  document  in  the 
form  of  a  deed,  patent,  interim 
conveyance  issued  under  the  Alaska 
Native  Claims  Settlement  Act,  as 
amended  (43  U.S.C.  1601  et seq), 
approval  or  tentative  approval  issued 
under  the  Act  of  July  7,  1958,  as 
amended  (72  Stat.  339).  or  other  legal 
instrument. 

Department  means  the  Department  of 
the  Interior,  unless  othervdse  specified. 

Director  means  the  Director  of  BLM. 
unless  otherwise  specified. 

Land  use  plan  means  a  document 
developed  under  the  provisions  of  part 
1600  of  this  chapter  to  establish 
management  direction  for  resource  uses 
of  public  lands,  such  as  a  Resource 
Management  Flan  or  Management 
Framework  Flan. 


Lease  means  a  written  agreement 
entered  into  by  BLM  which  conveys  an 
interest  in  lands  which  authorizes  the 
use  of  lands  or  interests  therein  for  a 
fixed  period  of  time. 

Legal  description  means: 

(1)  A  written  description  of  a  specific 
tract  of  land  based  on  either: 

(i)  An  approved  and  filed  Federal 
land  s\irvey  executed  as  part  of  the 
United  States  Pubfic  Land  Survey 
System,  or 

(ii)  A  protraction  diagram,  where 
specifically  authorized  under  Federal 
law. 

(2)  In  the  absence  of  an  approved  and 
filed  Federal  survey  or  an  authorized 
protraction  diagram,  legal  description 
means  a  written  description  that  defines 
the  exterior  boundaries  of  a  tract  of  land 
by  reference  to  a  metes  and  bounds 
survey  or  natural  or  other  monuments. 

Lessee  means  a  person  or  entity  that 
holds  record  title,  in  whole  or  in  part, 
in  a  lease  issued  by  the  United  States. 

Lessor  means  the  party  to  a  lease  who 
holds  the  reversionary  interest  in  the 
estate  that  is  being  leased. 

License  means  a  privilege  issued  by 
BLM  to  do  some  particular  act  or  series 
of  acts  on  land  without  conveying  any 
estate  or  interest  in  land. 

Licensee  means  a  person  or  entity 
who  holds  in  whole  or  in  part  a  BLM 
license  to  use  or  explore  public  lands  or 
resources  or  both. 

Mineral  leasing  laws  means  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.).  the 
Mineral  Leasing  Act  for  Acquired  Lands 
of  1947,  as  amended  (30  U.S.C.  351- 
360).  the  Act  of  May  21.  1930  (30  U.S.C. 
301-306),  the  Geothermal  Steam  Act  of 
1970  as  amended  (30  U.S.C.  1001  et 
seq.),  and  all  laws  supplementing  and 
amending  these  laws. 

Mining  laws  means  the  Lode  Law  of 
1866,  as  amended  (14  Stat.  251).  the 
Placer  Law  of  1870.  as  amended  (16 
Stat.  217).  and  the  Miiung  Law  of  1872. 
as  amended  (17  Stat.  91).  and  all  laws 
supplementing  and  amending  these 
laws,  including,  but  not  Limited  to.  the 
Building  Stone  Act  of  1892,  as  amended 
(27  Stat.  348),  the  Saline  Placer  Act  of 
1901  (31  Stat.  745)  (See  R.S.  2318- 
2352).  the  Surface  Resoiux:es  Act  of 
1955  (69  Stat.  367.  30  U.S.C.  611-614). 
302  and  314  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1732  and  1744).  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (107  Stat. 
312.  405-407).  and  the  Interior  And 
Related  Agencies  Appropriations  Act  for 
fiscal  year  1993  (106  Stat.  1374.  137ft- 
79). 

Multiple  use  means: 

(1)  The  management  of  the  public 
lands  and  their  various  surface  and 


subsurface  resource  values  so  that  they 
are  utilized  in  the  combination  that  will 
best  meet  the  present  and  future  needs 
of  the  American  people; 

(2)  The  most  iudiaous  use  of  the  land 
for  some  or  all  of  these  resources  or 
related  services  over  areas  Latge  enough 
to  provide  sufficient  latitude  for 
periodic  adjustments  in  use  to  conform 
to  changing  needs  and  conditions; 

(3)  The  use  of  some  land  for  less  than 
all  of  the  resources; 

(4)  A  combination  of  balanced  and 
diverse  resource  uses  that  takes  into 
account  the  long-term  needs  of  future 
generations  for  renewable  and 
nonrenewable  resources,  including,  but 
not  limited  to,  recreation,  range,  timber, 
minerals,  watershed,  wildlife  and  fish, 
and  natural  scenic,  scientific,  and 
historical  values;  and 

(5)  Harmonious  and  coordinated 
management  of  the  various  resources, 
each  with  the  other,  without  permanent 
impairment  of  the  productivity  of  the 
land  and  the  quality  of  the  environment, 
with  consideration  being  given  to  the 
relative  values  of  the  various  resources, 
and  not  necessarily  the  combination  of 
uses  that  will  give  the  greatest  economic 
return  or  the  greatest  unit  output. 

National  Forest  System  lands  means 
all  National  Forest  lands  reserved  or 
withdrawn  from  the  public  domain  of 
the  United  States,  all  National  Forest 
lands  acquired  through  purchase, 
exchange,  donation,  or  other  means,  the 
National  Grasslands  and  land  utilization 
projects  administered  by  the  U.S. 
Dei)artment  of  Agriculture.  Forest 
Service,  under  Title  III  of  the  Bankhead- 
Jones  Farm  Tenant  Act  (7  U.S.C.  1010  et 
seq.),  and  other  lands,  waters,  or 
interests  therein  that  are  administered 
by  the  Forest  Service  or  are  designated 
for  administration  through  the  Forest 
Service  as  part  of  the  system  (16  U.S.C. 
1609). 

Patent  means  a  conveyance  document 
issued  by  the  United  States  granting 
legal  title  to  surveyed  lands  or  interests 
in  lands;  or  the  document  issued  by  the 
BLM  to  confirm  legal  title  to  land 
previously  granted  through  a  clear  list  (a 
list  of  lands  granted  to  entities  such  as 
States  and  railroads  in  lieu  of  multiple 
patents),  interim  conveyance  issued 
under  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1601  e^  seq.), 
or  approval  or  tentative  approval  issued 
under  the  Act  of  July  7, 1958,  as 
amended  (72  Stat.  339). 

Permit  generally  means  a  written 
authorization  to  use  public  lands  or 
resources  for  a  specified  purpose,  except 
as  otherwise  defined  in  $  5400.0-5  of 
this  chapter. 

Permittee  means  a  person  or  entity 
who  holds,  in  whole  or  in  part,  a  BLM 
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permit  whether  obtained  from  the  BLM 
or  by  assignment. 

Public  domain  lands  means  lands, 
including  mineral  estates,  that  never  left 
the  ownership  of  the  United  States, 
lands  that  were  obtained  by  the  United 
States  in  exchange  for  public  domain 
lands,  lands  that  have  reverted  to  the 
ownership  of  the  United  States  through 
the  operation  of  the  public  land  laws, 
and  other  lands  specifically  identified 
by  the  Congress  as  part  of  the  public 
domain. 

Reclamation  means: 

(1)  In  regiilations  pertaining  to 
resource  use  and  extraction,  ^e 
measures  undertaken  to  bring  about  the 
rehabilitation,  reconditioning, 
restoration,  or  reshaping  of  lands  or 
water  affected  by  any  surface-  or 
subsvuface-disturbing  use;  or 

(2)  In  regulations  pertaining  to  land 
entry  by  settlers,  the  establislunent  of 
works  to  conduct  water  to  land  for 
irrigation  and  cultivation. 

Secretary  means  the  Secretary  of  the 
Interior  or  his  or  her  authorized 
delegate. 

Timber  means  standing  trees,  dov<med 
trees  or  logs  that  can  be  measiu«d  in 
cubic  or  board  feet.  Federal  timber,  or 
timber  of  the  United  States,  is  timber 
owned  or  managed  by  the  United  States 
or  any  agency  thereof,  including  timber 
on  allotted  and  tribal  Indian  lands  in  the 
O.  and  C.  area  as  defined  by  §  2812.0- 
S(e)  of  this  chapter. 

Trespass  means  any  use,  occupancy 
or  development  of  the  public  lands,  or 
the  severance,  removal,  damage,  or 
unlawful  use  of  the  resotuces  of  the 
public  lands,  v^rlthout  legal  authority. 

PART  160&-PLANNINQ. 
PROGRAMMING.  BUDGETING 

2.  The  authority  citation  for  part  1600 
is  revised  to  read  as  follows: 


owners,  as  that  term  is  defined  in 
§  3400.0-5  of  this  chapter.  •  *   • 


Authority:  43  U.S.C.  1712.  1740. 

3.  Section  1601.0-5  is  amended  by 
removing  paragraph  (f),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

4.  Section  1610.2  is  amended  by 
revising  the  first  sentence  of  paragraph 
(j)  to  read  as  follows: 

$1610.2    Public  participation. 

*        *        *        «        • 

(j)  When  resource  management  plans 
involve  areas  of  potential  mining  for 
coal  by  means  other  than  imdergroimd 
mining,  and  the  surface  is  privately 
owned,  the  Bureau  of  Land  Management 
wiU  consult  with  all  qualified  surface 


PART  1780-COOPERATIVE 
RELATIONS 

5.  The  authority  citation  for  part  1780. 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1740. 

6.  Section  17&4.0-5  is  amended  by 
removing  paragraphs  (b)  and  (c),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

PART  1810— INTRODUCTION  AND 
GENERAL  GUIDANCE 

7.  The  authority  citation  for  part  1810 
is  revised  to  re^d  as  follows: 

Authority:  43  U.S.C.  1201;  43  U.S.C.  1740. 

8.  Section  1810.1  is  amended  by 
removing  paragraph  (f). 

PART  1860— CONVEYANCES. 
DISCLAIMERS  AND  CORRECTION 
DOCUMENTS 

9.  The  authority  citation  for  part  1860 
is  added  to  read  as  follows: 

Authority:  43  U.S.C.  1161, 1201,  and  1740. 

10.  The  authority  citations  for 
subparts  1862  and  1863  are  removed. 

11.  Section  1864.0-5  is  amended  by 
removing  paragraph  (a),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

12.  Section  1865.0-5  is  amended  by 
removing  paragraph  (a),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  1880— ANANCIAL  ASSISTANCE, 
LOCAL  GOVERNMENTS 

13.  The  authority  citation  for  part 

1880  is  added  to  read  as  follows: 

Authority:  43  U.S.Q  1740. 

14.  The  authority  citation  for  subpart 

1881  is  removed. 

15.  Section  1881.0-5  is  amended  by 
removing  paragraph  (e). 

16.  The  authority  citation  for  subpart 

1882  is  removed. 

17.  Section  1882.0-5  is  amended  by 
removing  paragraphs  (a)  and  (b),  and  by 
removing  the  remaining  lettered 
paragraph  designation  "(c)." 


PART  2090— SPECIAL  LAWS  AND 
RULES 

18.  The  authority  citation  for  part 
2090  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  322. 641, 1201, 1624, 
1740;  16  U.S.C  3124;  30  U.S.C.  189. 

19.  Section  2091.0-5  is  amended  by 
removing  paragraph  (a),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  2200-EXCHANQES:  GENERAL 
PROCEDURES 

20.  The  authority  citation  for  part 
2200  is  revised  to  read  as  follows: 

Audiority:  43  U.S.C.  1740. 

21.  Section  2200.0-5  is  amended  by 
removing  paragraphs  (c),  (g),  and  (v),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

PART  2300— LAND  WITHDRAWALS 

22.  The  authority  citation  for  part 
2300  continues  to  read  as  follows: 

Authority:  43  U.S.C.  1201: 43  U.S.C.  1740: 
E.O.  10355  (17  PR  4831,  4833). 

23.  Section  2300.0-1  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§2300.0-1    Purpose. 

(a)  These  regulations  set  forth 
procedures  implementing  the  Secretary 
of  the  Interior's  authority  to  process  the 
applications  of  Federal  departments, 
agencies,  and  offices  for  public  land 
withdrawals  and.  if  appropriate,  to 
make,  modify  or  extend  such  Federal 
land  withdrawals.  *  •  • 

24.  Section  2300.0-5  is  amended  by 
removing  paragraphs  (b).  (1).  and  (n).  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  reordering  the  remaining 
definitions  in  alphabetical  order. 

25.  Section  2310.1-2  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

{2310.1-2    Submission  of  applications. 

•        *        •        •        • 

(c)*  •  * 

(4)  The  type  of  withdrawal  action  that 
is  being  requested  (See  the  definition  of 
withdrawal  in  §  2300.0-5),  and  whether 
the  application  pertains  to  the  making, 
extension,  or  modification  of  a 
withdrawal. 
***** 

26.  Section  2310.1-3  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 
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f23iai-3    Submtoaton  of  wtthdravMi 
pdMofw. 

•        •        •        •        • 

(b)'  •   • 

(2)  The  type  and  purpose  of  the 
proposed  withdrawal  action  (See  the 
definition  of  withdrawal  in  §  2300.0-5). 
and  whether  the  petition  pertains  to  the 
making,  extension,  or  modification  of  a 
withdrawal: 


PART  2360-NATK>NAL  PETROLEUM 
RESERVE  IN  ALASKA 

27.  The  authority  citation  for  part 
2360  is  added  to  read  as  follows: 

Authoritjn  43  U.S.C  1733  and  1740;  42 
U.S.C.  6503. 

28.  Section  2361.0-5  is  amended  by 
removing  paragraphs  (b)  and  (e).  and  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section. 

PART  240a-LAND  CLASSIFICATION 

29.  The  authority  citation  for  part 
2400  is  added  to  read  as  follows: 

Authority:  43  U.S.C.  1740. 

30.  Section  2400.0-5  is  amended  by 
removing  pcutigraph  (o).  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  2520— OESERT-LAND  ENTRIES 

31.  The  authority  citation  for  part 
2520  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1201.  1733.  1740. 

32.  Section  2520.0-5  is  amended  by 
removing  paragraph  (a)(1).  by  removing 
all  of  the  remaining  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  2610-CAREY  ACT  GRANTS 

33.  The  authority  citation  for  part 
2610  continues  to  read  as  follows: 

Authority:  43  U.S.C.  641. 

34.  Section  2610.0-5  is  amended  by 
removing  paragraph  (h),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  2640— FAA  AIRPORT  GRANTS 

35.  The  authority  citation  for  part 
2640  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1740.  49  U.S.C.  47101 
et  seq. 

36.  Section  2640.0-1  is  revised  to  read 
as  follows: 


12840.0-1    PurpoM. 

This  subpart  sets  forth  procedures  for 
the  issuance  of  conveyance  documents 
for  lands  under  the  jurisdiction  of  the 
Department  of  the  Interior  to  public 
agencies — States,  agencies  of  States, 
municipalities  or  other  political 
subdivisions  of  States,  tax-supported 
organizations,  or  Indian  tribes  or 
pueblos — for  use  as  airports  mid 
airways. 

37.  Section  2640.0-5  is  amended  by 
removing  paragraphs  (b),  (c),  (e),  and  (g). 
by  removing  all  oi  the  remaining 
lettered  paragraph  designations  in  the 
section,  and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

38.  Section  2640.0-7  is  removed. 

PART  2650— ALASKA  NATIVE 
SELECTIONS 

39.  The  authority  citation  for  part 
2650  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1624. 

40.  Section  2650.0-5  is  amended  by 
removing  paragraphs  (b),  (i),  and  (s),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

PART  2710— SALES:  FEDERAL  LAND 
POLICY  AND  MANAGEMENT  ACT 

41.  The  authority  citation  for  part 
2710  continues  to  read  as  follows: 

Authority:  43  U.S.C.  1713. 1740. 

42.  Section  2710.0-5  is  amended  by 
removing  paragraphs  fb)  and  (c),  by 
removing  all  of  {he  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

43.  Section  2710.0-8  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

S  2710.0-8    Lands  subject  to  aal«. 

(a)  All  public  lands  that  meet  the 
disposal  criteria  specifiec^  under 
§  2710.0-3  are  subject  to  sale  under  this 
part,  except: 


PART  2720— CONVEYANCE  OF 
FEDERALLY-OWNED  MINERAL 
INTERESTS 

44.  The  authority  citation  for  part 
2720  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1719. 1733, 1740. 

45.  Section  2720.0-5  is  amended  by 
removing  paragraph  (c),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 


PART  2740-RECREATION  AND 
PUBLIC  PURPOSES  ACT 

46.  The  authority  citation  for  part 
2740  is  revised  to  read  as  follows: 

Authority:  43  U.S.C  1740;  31  U.S.C.  9701. 

47.  Section  2740.0-5  is  amended  by 
removing  paragraph  (b),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  2800— RK3HT8-OF-WAY. 
PRINCIPLES  AND  PROCEDURES 

48.  The  authority  citation  for  part 
2800  is  revised  to  read  as  follows: 

Authority:  31  U.S.C  9701:  43  U.S.C  1733, 
1740. 

49.  Section  2800.0-5  is  amended  by 
removing  paragraphs  (b),  (c),  (e),  (m), 
(o),  and  (u),  by  removing  all  of  the 
remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

50.  Section  2800.0-7  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

12800.0-7    Scope. 

•        •        •         •         * 

(d)  Casual  use  does  not  require  a 
right-of-way  grant  or  temporary  use 
permit  under  this  chapter. 

PART  2810— TRAMROADS  AND 
LOGGING  ROADS 

51.  The  authority  citation  for  part 
2810  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1732-1733.  1740. 

52.  Section  2812.0-5  is  amended  by 
removing  paragraphs  (a),  (b),  and  (d),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

PART  2880— RIGHTS-OF-WAY  UNDER 
THE  MINERAL  LEASING  ACT 

53.  The  authority  citation  for  part 
2880  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  185. 

54.  Section  2880.0-5  is  amended  by 
removing  paragraphs  (c)  and  (d),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

PART  2910— LEASES 

55.  The  authority  citation  for  part 
2910  is  revised  to  read  as  follows: 

Authority.  43  U.S.C.  687c.  687c-l;  43 
U.S.C  1740. 


Federal  Regtoter  /  Vol.  61,  No.  224  /  Tuesday,  November  19.  1996  /  Proposed  Rules         58853 


56.  The  authority  citation  for  subpart 
2911  is  removed. 

57.  Section  2911.0-5  is  amended  by 
removing  paragraphs  (b)  and  (d).  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

58.  Section  2911.2-2  is  amended  by 
redesignating  paragraphs  (a),  (b).  and  (c) 
as  paragraphs  (b).  (c),  and  (d), 
respectively.and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

12911.2-2    Applications. 

(a)  An  application  may  only  be 
submitted  by: 

(1)  A  citizen  of  the  United  States; 

(2)  A  group  or  association  of  citizens 
of  the  United  States; 

(3)  A  corporatiaii  organized  under  the 
laws  of  the  United  States  or  of  any  State, 
authorized  to  conduct  business  in  the 
State  in  which  the  land  involved  is 
situated;  or 

(4)  A  State  or  political  subdivision  or 
instrumentality  thereof,  such  as  a 
county  or  municipality. 

•        •        •        •        • 

59.  The  authority  citation  for  subpart 
2912  is  removed. 

PART  2920-LEASE8,  PERMTTS  AND 
EASEMENTS 

60.  The  authority  citation  for  part 
2920  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1732-1733. 1740. 

61.  Section  2920.0-5  is  amended  by 
removing  paragraphs  (a),  (c),  (d),  (f),  (j), 
and  (k),  by  removing  all  of  the 
remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

62.  Section  2920.1-1  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


i282ai-1    Authorized  uae. 

•        •        •        •        • 

(d)  No  land  use  authorization  is 
required  under  the  regulations  in  this 
part  for  noncommercial  casual  use  of 
the  public  lands. 

63.  Section  2920.1-2  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

f  29201-2    Unauthorized  uae. 

(a)  Any  use,  occupancy,  or 
development  of  the  public  lands,  other 
than  noncommercial  casual  use  as 
defined  in  §  1301.0-5  of  this  chapter, 
without  authorization  imder  the 
procedures  in  §  2920.1-1  or  without 
authorization  imder  parts  3000  through 
3870.  is  considered  a  trespass.  *  *  * 


PART  3000    MINERALS 
MANAGEMENT;  GENERAL 

64.  The  authority  citation  for  part 
3000  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  189;  30  U.S.C  306;  30 
U.S.C  359;  16  U.S.C  3150;  43  U.S.C  1733. 
1740;  42  U.S.C  6508;  31  U.S.C.  9701. 

65.  Section  3000.0-5  is  amended  by 
removing  paragraphs  (c).  (d),  (e),  (g).  (i). 
and  (o).  by  removing  all  of  the 
remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  3100-OIL  AND  GAS  LEASING 

66.  The  authority  citation  for  part 
3100  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  189,  30  U.S.C.  359,  43 
U.S.C  1733. 1740. 

67.  Section  3100.0-5  is  amended  by 
removing  paragraphs  (i)  and  (k),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

68.  Section  3102.5-1  is  amended  by 
adding  the  words  "in  interest"  after  the 
word  "parties"  in  the  last  sentence  of 
the  introductory  text  and  by^  removing 
the  paragraph  designation  "(k)"  from 

§  3000.0-5  in  the  parenthetical. 

PART  3130-OIL  AND  GAS  LEASING: 
NATIONAL  PETROLEUM  RESERVE. 
ALASKA 

69.  The  authority  citation  for  part 
3130  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6508;  43  U.S.C.  1733, 
1740. 

70.  Section  3130.0-5  is  amended  by 
removing  paragraph  (b),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

part  3150— onshore  oil  and  gas 
geophysk:al  exploration 

71.  The  authority  citation  for  part 
3150  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  189;  30  U.S.C  359;  43 
U.S.C  1733. 1740;  16  U.S.C  3150;  42  U.S.C 
6508;  31  U.S.C.  9701. 

72.  Section  3150.0-5  is  amended  by 
removing  paragraph  (b)  and  by 
removing  the  remaining  paragraph 
designation  (a). 

part  3160-ONSHORE  OIL  AND  GAS 
0PERATK>NS 

73.  The  authority  citation  for  part 
3160  is  revised  to  read  as  follows: 


Authority:  43  U.S.C.  1733, 1740;  30  U.S.C. 
189;  30  U.S.C  359;  30  U.S.C  306;  25  U.S.C 
396d,  399;  42  U.S.C  6508;  30  U.S.C  1751. 

74.  Section  3160.0-5  is  amended  by 
removing  paragraph  (i),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  3200— GEOTHERMAL 
RESOURCES  LEASING:  GENERAL 

75.  The  authority  citation  for  part 
3200  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  1023.  43  U.S.C  1733, 
1740. 

76.  Section  3200.O-5  is  amended  by 
removing  paragraphs  (b).  (g).  (m),  (o), 
(q).  (t),  (w),  by  removing  all  of  the 
remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

77.  Section  3203.6  is  amended  by 
removing  from  the  introductory  text  the 
cross  reference  "3209.0-5"  and  adding 
in  its  place  the  cross  reference  "1301.0- 
5." 

78.  Section  3209.0-5  is  amended  by 
removing  paragraph  (c),  and  by 
removing  both  of  the  remaining  lettered 
paragraph  designations  in  the  section, 

PART  3250— UTILIZATION  OF 
GEOTHERMAL  RESOURCES 

79.  The  authority  citation  for  part 
3250  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  1023, 43  U.S.C  1733. 
1740. 

80.  Section  3250.0-5  is  amended  by 
removing  paragraph  (a)  and  (b),  by 
removing  from  the  cross-reference  at  the 
end  of  paragraph  (g)  the  paragraph 
designations  "(f)  and  (g),"  by  removing 
all  of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  3260— GEOTHERMAL 
RESOURCES  OPERATKMS 

81.  The  authority  citation  for  part 
3260  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1023,  43  U.S.C.  1733, 
1740. 

82.  Section  3260.0-5  is  amended  by 
removing  paragraph  (j),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  3420— COMPETTTTVE  LEASING 

83.  The  authority  citation  for  part 
3420  is  revised  to  read  as  follows: 
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Authority:  30  U.S.C.  189.  30  U.S.C  359;  30 
use  1266:  43  U.S.C  1733.  1740. 

84.  Section  3427.0-7  is  amended  by 
removing  "(43  CFR  3500.0-5)"  at  the 
end  of  paragraph  (b). 

PART  3460-CNV1RONMENT 

85.  The  authority  citation  for  part 
3460  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  189:  30  U.S.C  359:  30 
use  1266:  43  U.S.C  1733.  1740. 

86.  Section  3461.5  is  amended  by 
removing  the  paragraph  designation 
"(a)"  from  the  cross-reference  to 

§  3400.0-5  that  appears  in  paragraph 
(s)(l)  of  this  section. 

PART  348a-COAL  EXPLORATION 
AND  MmiNQ  OPERATIONS  RULES 

87.  The  authority  citation  for  part 
3480  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  189:  30  U.S.C  359:  30 
U.S.C  1266;  16  U.S.C  1540:  25  U.S.C  396d. 
399:  43  U.S.C  1733. 1740. 

88.  Section  3480.0-5  is  amended  by 
removing  paragraph  (a)(18).  by 
removing  all  of  the  remaining  numbered 
paragraph  designations  in  p»aragraph  (a), 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

PART  3500— LEASING  OF  SOLID 
MINERALS  OTHER  THAN  COAL  AND 
OIL  SHALE 

89.  The  authority  citation  for  part 
3500  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  189:  30  U.S.C  359;  43 
use  1733.  1740:  31  U.S.C  9701:  30  U.S.C 
192c:  30  U.S.C  293:  16  U.S.C  508b:  16 
use  460n-5:  16  U.S.C.  460q-l:  16  U.S.C 
460dd-2: 16  U.S.C  460mm-l.  460min-3. 

90.  Section  3500.0-5  is  amended  by 
removing  paragraphs  (a),  (b),  (d),  (f).  and 
(m).  by  removing  all  of  the  remaining 
lettered  paragraph  designations  in  the 
section,  and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

PART  3590— SOUO  MINERALS 
(OTHER  THAN  COAL)  EXPLORATION 
AND  MINING  OPERATIONS 

91.  The  authority  citation  for  part 
3590  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  189:  30  U.S.C  359:  43 
use  1733.  1740;  30  U.S.C  192c:  16  U.S.C. 
508b:  30  use  293: 16  U.S.C  460n-5: 16 
U.S.C  460dd-2: 16  U.S.C  460mm- 3:  31 
use  9701:  25  U.S.C.  396d;  25  U.S.C  396; 
25  use  2107. 

92.  Section  3590.0-5  is  amended  by 
removing  paragraphs  (c),  (d).  (e],  and  (g), 
by  removing  all  of  the  remaining 
lettered  paragraph  designations  in  the 
section,  and  by  placing  the  remaining 
definitions  in  alf^abetical  order. 


PART  3600— MMERAL  MATERULS 
DISPOSAL:  GENERAL 

93.  The  authority  citation  for  part 
3600  is  added  to  read  as  follows: 

Authority:  30  U.S.C  601: 43  U.S.C  1733. 
1740. 

94.  Section  3600.0-5  is  amended  by 
removing  paragraphs  (a),  (b),  (c),  and 
(d),  by  removing  all  of  the  remaining 
lettered  paragraph  designations  in  the 
section,  by  placing  the  remaining 
definitions  in  alphabetical  order,  and  by 
adding  the  definition  of  "purchaser"  in 
proper  alphabetical  order,  to  read  as 
follows: 

f360a0-5    IMInltkNW. 

•  •         •         •         • 

Purchaser  means  a  business  or 
govenunent  entity,  or  other  person, 
buying  or  holding  a  contract  to  purchase 
mineral  materials  on  the  public  lands. 

•  *        •        •        * 

95.  Section  3601.1-2  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

f  3001.1-2    AutttortaaHon  to  UM  lands 
sutofsct  to  inslsiM  smss  contracts  sno  frsc 
uaapennita. 

(a)  The  purchaser  under  contract  of 
sale  or  the  permittee  with  a  permit  for 
free  use  has,  unless  otherwise  provided, 
the  ri^t  to: 

(1)  Extract,  remove,  process  and 
stockpile  the  material  until  the 
termination  of  the  contract  or  permit 
regardless  of  any  subsequent 
appropriation  under  the  provisions  of 
the  general  land  laws;  and 

(2j  Use  and  occupy  the  described 
lands  if  it  is  determined  by  the 
authorized  officer  to  be  necessary  for 
fulfillment  of  the  contract  or  permit 
until  termination  of  that  contract. 

(b)  The  purchaser  or  permittee  is 
subject  to  the  continuing  rights  of  the 
United  States  to  issue  leases,  permits, 
and  licenses  for  the  use  and  occupancy 
of  the  lands,  provided  that  this 
authorized  use  does  not  endanger  or 
materially  interfiere  with  the  production 
or  removal  of  materials  imder  contract 
or  permit. 

•  •        •        *        * 

96.  Section  3602.1-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

13602.1-2    Reclanwtlon  plans. 

•  •        •        •        • 

(a)  A  statement  of  the  proposed 
manner  and  time  for  completion  of  the 
reclamation  of  the  areas  disturbed  by 
the  purchaser's  or  permittee's 
operations. 
***** 

97.  Section  3602.1-3  is  amended  by 
revising  paragraph  (b),  the  firat  sentence 


of  paragraph  (c),  and  paragraph  (d).  to 
read  as  follows: 


Appioiwl  and  modMlcatton  of 


13802.1-3 
mining  and 


(b)  The  purchaaer's  or  permittee's 
operation  must  not  deviate  bom  the 
plan  approved  by  BLM. 

(c)  An  approved  mining  or 
reclamation  plan  may  be  modified  by 
mutual  agreement  of  BLM  and  the 
purchaaer  or  permittee  at  any  time  to 
adjust  to  changed  conditions,  or  correct 
any  overaight  potentially  resulting  in 

undue  or  unnecessary  degradation. 

•  •  • 

(d)  BLM  will  review  the  proposed 
plan  modification  and  within  30  days 
will  notify  the  purchaser  or  permittee  of 
its  approval  or  needed  changes. 

98.  Section  3602.2  is  amended  by 
revising  the  third  sentence  of  paragraph 
(a)  to  read  as  follows: 

13602.2    San^ng  and  tasting. 

(a)  •  •   •  The  purchaser  or  permittee 
must  submit  his  findings  to  BLM.  *   *   * 

99.  Section  3602.3  is  revised  to  read 
as  follows: 

f3602J    Removal  of  Improvmants. 

After  the  contract  or  permit  period 
expires,  BLM  may  grant  the  purchaser 
or  permittee  no  more  than  90  days, 
excluding  periods  of  inclement  weather, 
to  remove  the  equipment,  personal 
property,  and  any  other  improvements 
placed  on  the  public  lands  by  the 
purchaser  or  permittee.  Improvements 
such  as  roads,  culverts  and  bridges  may 
remain  in  place  with  the  consent  of 
BLM.  If  the  purchaser  or  permittee  fails 
to  remove  such  equipment,  personal 
property,  or  any  other  improvements, 
such  equipment,  property,  or 
improvements  will  become  the  property 
of  the  United  States  but  the  purchaser 
or  permittee  will  remain  liable  for  the 
cost  of  removal  of  such  equipment, 
personal  property,  and  any  other 
improvements,  and  for  restoration  of  the 
site. 

100.  Section  3604.1  is  amended  by 
revising  the  second  sentence  of 
paragraph  (d)  to  read  as  follows: 

§  3604.1    Non-axduatv*  diapoaal. 

*  •        •        •        * 

(d)  *  *  *  No  mining  or  reclamation 
plan  will  be  required,  but  the  purchaser 
or  permittee  must  comply  with  the 
terms  of  the  contract  or  permit  to  protect 
health  and  safety  and  prevent  undue  or 
unnecessary  degradation  of  the  public 
lands. 

101.  Section  3604.2  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 
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13604.2 

(a)  •  *  *  However,  BLM  may  allow 
qualified  purchasers  and  permittees  to 
perform  interim  or  final  reclamation, 
where  needed,  in  lieu  of  paying 
reclamation  charges. 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

102.  The  authority  citation  for  part 
3800  is  revised  to  read  as  follows: 

Authority:  16  U.S.C  351;  16  U.S.C  460y- 
4;  30  U.S.C  22;  31  U.S.C  9701;  43  U.S.C. 
154;  43  U.S.C  299;  43  U.S.C  1201;  43  U.S.C 
1733. 1740;  30  U.S.C  28k. 

103.  Section  3802.0-5  is  amended  by 
removing  paragraphs  (a)  and  (h),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

104.  Section  3802.3-2  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

1 3802.3-2    Raqulraments  for 
anvlronmantal  protection. 

•  •        •        *        • 

*  (h)  Reclamation.  (1)  The  operator 
must  reclaim  those  lands  distiirbed  or 
afCacted  by  its  mining  operation 
conducted  luider  an  approved  plan  of 
operations.  The  operator  may  propose 
and  submit  with  the  plan  of  operations 
measures  for  reclamation  of  the  affected 
area.  BLM  may  approve  the  measiues 
suggested  by  the  operator  or  may  require 
other  reclamation  measures. 

(2)  Reclamation  under  this  subpart 
must  include  the  following  elements: 

(i)  Reshaping  of  the  lancu  disturbed 
and  affected  by  mining  o{>eration8  to  the 
approximate  original  contour  or  to  an 
appropriate  contoiu-  considering  the 
surrounding  topography  as  determined 
by  BLM: 

(ii)  Restoring  such  reshaped  lands  by 
replacement  of  topsoil;  and 

(ill)  Revegetating  the  lands  by  using 
species  previously  occurring  in  the  area 
to  provide  a  vegetative  cover  at  least  to 
the  point  where  natural  succession  is 
occurring. 

(3)  Reclamation  must  be  ctirried  out  as 
contemporaneously  as  feasible  with 
operations.  It  must  be  commenced, 
conducted,  and  completed  as  soon  after 
disturbance  as  feasible  without  imdue 
physical  interference  with  mining 
operations. 

(4)  BLM  will  not  require  the  operator 
to  reclaim  disturbances  or  efiiects  caused 
by  separate  operations  in  mined  areas 
abandoned  before  April  2, 1980. 

•  •        •        •        • 

105.  Section  3809.0-5  is  amended  by 
removing  paragraphs  (a)  and  (e),  by 
removing  all  of  the  remaining  lettered 


paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

PART  3830-LOCAT1ON  OF  MINING 
CLAIMS 

106.  The  authority  citation  for  part 
3830  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  22,  28k:  43  U.S.C. 
1201;  31  U.S.C.  9701;  43  U.S.C  1733.  1740. 

107.  Section  3833.0-5  is  amended  by 
removing  paragraph  (s),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical' order. 

PART  4100— GRAZING 
ADMINISTRATION-EXCLUSIVE  OF 
ALASKA 

108.  The  authority  citation  for  part 
4100  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  315a-r.  43  U.S.C 
liaid;  43  U.S.C.  1733, 1740. 

109.  Section  4100.0-5  is  amended  by 
removing  the  definitions  of  "activity 
plan."  "authorized  officer,"  "land  use 
plan,"  and  "Secretary." 

110.  Section  4100.0-8  is  amended  by 
revising  the  final  sentence  to  read  as 
follows: 

§4100.0-8    Land  use  plans. 

*  *  *  Livestock  grazing  activities 
and  management  actions  approved  by 
the  authorized  officer  must  be  in 
conformance  with  the  land  use  plan,  as 
defined  at  §  1301.0-5  of  this  chapter, 
and  as  prepared  in  accordance  with  the 
public  participation  requirements  of 
§  1610.2  of  this  chapter. 

PART  4200-GRAZINQ 
ADMINISTRATION;  ALASKA; 
LIVESTOCK 

111.  The  authority  citation  for  part 
4200  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  316n;  43  U.S.C 
1181d;  43  U.S.C  1733, 1740. 

112.  Section  4200.0-5  is  amended  by 
removing  paragraphs  (a),  (b),  and  (c),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

PART4300-GRAZING 
ADMINISTRATK>N;  ALASKA; 
REINDEER 

113.  The  authority  citation  for  part 
4300  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  316n;  43  U.S.C 
1181d;  43  U.S.C.  1733, 1740. 

114.  Section  4300.0-5  is  amended  by 
removing  paragraphs  (c),  (d),  and  (e).  by 


removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

PART  470O'-PROTECTK)N. 
MANAGEMENT,  AND  CONTROL  OF 
WILD  FREEROAMtNG  HORSES  AND 
BURROS 

115.  The  authority  citation  for  part 
4700  is  revised  to  read  as  follows: 

Authority:  16  U.S.C  1336: 43  U.S.C  1733, 
1740;  43  U.S.C  315a. 

116.  Section  4700.0-5  is  amended  by 
removing  paragraph  (b)  and  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section. 

PART  5400— SALES  OF  FOREST 
PRODUCTS;  GENERAL 

117.  The  authority  citation  for  part 
5400  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  601;  43  U.S.C  315a: 
16  U.S.C.  607a:  16  U.S.C.  615a;  43  U.S.C 
1733. 1740. 

118.  Section  5400.0-5  is  amended  by 
removing  the  definitions  of  "authorized 
officer,"  "Bureau,"  "Director,"  "Federal 
timber,"  "timber,"  and  "trespass." 

PART  8200— PROCEDURES 

119.  The  authority  citation  for  part 
8200  is  revised  to  read  as  follows: 

Authority:  43  U.S.C  1740;  43  U.S.C.  llSle; 
43  U.S.C.  1201. 

120.  Section  8224.0-5  is  amended  by 
removing  paragraph  (a),  by  removing  ^1 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 

PART  8340-OFF-ROAD  VEHK^LES 

121.  The  authority  citation  for  part 
8340  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1201;  43  U.S.C  31Sa; 
16  U.S.C.  1540;  16  U.S.C  670h;  16  U.S.C 
460l-6a;  16  U.S.C.  1246;  43  U.S.C  1733. 
1740. 

122.  Section  8340.0-5  is  amended  by 
removing  paragraphs  (c)  and  (h),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

123.  Section  8341.2  is  amended  by 
adding  at  the  end  of  paragraph  (b)  two 
new  sentences  to  read  as  follows: 

f  8341.2   Spaeial  rules. 

•        *        •        •        • 

(b)  *  *  •  BLM  may  allow  the  use  of 
o£f-road  vehicles  in  closed  areas  in  its 
discretion.  Such  use  may  be  made  only 
with  the  approval  of  BLM. 
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PART  8360— VISITOR  SERVICES 

124.  The  authority  citation  for  part 
8360  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1733. 1740:  43  U.S.C. 
315«;  16  U.S.C  670h:  16  U.S.C  460l-6a:  16 
use  1246. 

125.  Section  8360.0-5  is  amended  by 
removing  paragraph  (a),  by  removing  all 
of  the  remaining  lettered  paragraph 
designations  in  the  section,  and  by 
placing  the  remaining  definitions  in 
alphabetical  order. 


PART  8S60-^MnLDERNESS  AREAS 

126.  The  authority  citation  for  part 
8560  is  revised  to  read  as  follows: 

Authority:  43  U.S.C  1733.  1740. 1782;  16 
U.S.C  1133. 

127.  Section  8560.0-5  is  amended  by 
removing  paiagraphs  (b)  and  (c),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 


PART  9210— RRE  MANAGEMENT 

128.  The  authority  citation  for  part 
9210  is  revised  to  read  as  follows: 

Authority:  43  U.S.C  1733. 1740. 

129.  Section  9212.0-5  is  amended  by 
removing  paragraphs  (b),  (f),  and  (g),  by 
removing  all  of  the  remaining  lettered 
paragraph  designations  in  the  section, 
and  by  placing  the  remaining 
definitions  in  alphabetical  order. 

[FR  Doc.  96-29305  Piled  11-18-96;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  niesor 
proposed  rules  that  are  applinble  to  the 
public.  Notices  o(  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mNngs,  delegations  of  auttwrity,  fiNng  of 
petitions  and  applications  and  agency 
statements  of  organization  arKl  turwtions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forast  Servic« 

Rocky  Mountain  Region:  Colorado, 
Kansas.  Nabraslia,  South  Daltota, 
Eastam  Wyoming;  Nawspapare  for 
l.egalNotica 

AQENCYt  Forest  Service,  USDA. 
ACTION:  Notice;  newspapers  for  legal 
notices. 

SUMMARY:  This  is  a  list  of  those 
newspapers  that  will  be  used  to  publish 
notice  of  all  decisions  which  are  subject 
to  appeal  under  36  CFR  217,  notice  of 
the  opportunity  to  comment  on  certain 
proposed  actions  pursuant  to  36  CFR 
215.5,  and  notice  of  decisions  subject  to 
appwal  under  the  general  provisions  of 
36  CFR  part  215.  As  required  at  36  CFR 
215.5  and  215.9,  such  notice  shall 
constitute  legal  evidence  that  the  agency 
has  given  timely  and  constructive  notice 
of  decisions  that  are  subject  to  public 
notice  and  comment  and  administrative 
appeal.  Newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  in  or  affected  by 
a  specific  decision. 
EFFECTIVE  DATE:  Use  of  these 
newspapers  for  purposes  of  publishing 
the  notices  required  under  the 
provisions  of  36  CFR  215  shall  begin 
November  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  P.  Halligan,  Regional  Appeals  and 
Litigation  Coordinator,  Rocky  Mountain 
Region,  Box  25127,  Lakewood,  Colorado 
80225,  Area  Code  303-275-5148. 
SUPPLEMENTARY  INFORMATION: 

Responsible  Officials  in  the  Rocky 
Mountain  Region  shall  give  notice  of  the 
opportunity  to  comment  on  certain 
proposed  actions  and  of  decisions 
subject  to  appeal  pursuant  to  36  CFR 
Part  215  in  the  following  newspapers 
which  are  listed  by  Forest  Service  unit. 
Where  more  than  one  newspaper  is 


listed  for  any  unit,  the  first  newspai^r 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  The  day  after  the 
publication  of  the  public  notice  in  the 
primary  newspaper  shall  be  the  first  day 
of  the  appeal  filing  period. 

Decisions  by  the  Regional  Forester 

The  Denver  Post,  published  daily  in 
Denver,  Denver  County,  Colorado,  for 
decisions  afiiecting  National  Forest 
System  lands  in  the  States  of  Colorado, 
Nebraska,  Kansas,  and  eastern  Wyoming 
and  for  any  decision  of  Region-wide 
impact.  In  addition,  notice  of  decisions 
made  by  the  Regional  Foresters  will  also 
be  published  in  the  Rocky  Mountain 
News,  published  daily  in  Denver, 
Denver  Coimty,  Colorado.  Notice  of 
decisions  affecting  National  Forest 
System  lands  in  the  State  of  South 
D^ota  will  also  be  published  in  the 
Rapid  atyfoumal,  published  daily  in 
Rapid  aty,  Pennington  County,  South 
Dakota.  For  those  decision  affecting  a 
particular  unit,  the  newspaper  specific 
to  that  unit  will  be  used. 

Arapaho  and  Roosevelt  National 
Forests,  Colorado 

Forest  Supervisor  Decisions 

The  Denver  Post,  published  in 
Denver,  Denver  County,  Colorado. 

District  Ranger  Decisions 

Redfeather  and  Estes-Poudre  Districts: 
Colomdoan.  published  daily  in  Fort 
Collins,  Larimer  Coimty,  Colorado. 

Pawnee  District:  Greeley  Tribune, 
published  daily  in  Greeley,  Weld 
County,  Colorado. 

Boulder  District:  Boulder  Daily 
Camera,  published  daily  in  Boulder, 
Boulder  Coimty,  Colorado. 

Clear  Creek  District:  Clear  Creek 
Courant,  published  weekly  in  Idaho 
Springs,  Clear  Creek  Coimty,  Colorado. 

Sulphur  District:  Granby  Sky  High 
News,  published  weekly  in  Granby, 
Grand  County,  Colorado. 

Grand  Mesa,  UnccMnpaligre  and 
Gunnison  National  FcH«sts,  Colorado 

Forest  Supervisee  Decisions 

Grand  Junction  Daily  Sentinel, 
published  dally  in  Grand  Junction,  Mesa 
County,  Colorado. 


District  Ranger  Decisions 

CoUbran  and  Grand  Junction  Districts: 
Gmnd  Junction  Daily  Sentinel,  pulished 
daily  in  Grand  Junction,  Mesa  County, 
Colorado. 

Paonia  District:  Delta  County 
Independent,  published  weekly  in 
Delta,  Elelta  County, -Colorado. 

CeboUa  and  Taylor  River  Districts: 
Gunnison  Country  Times,  published 
weekly  in  Gunnison,  Guimison  County, 
Colorado. 

Norwood  District:  Telluride  Times- 
Journal,  published  weekly  in  Telluride, 
San  Miguel  County,  Colorado. 

Ouray  District:  Montrose  Daily  Press, 
pubUshed  daily  in  Montrose,  Montrose 
County,  Colorado. 

Pike  and  San  Isabel  National  FtMvsts, 
Forest  Supervism'  Decisions 

Pueblo  Qiieftain,  published  daily  in 
Pu^lo,  Pueblo  County,  Colorado. 

District  Ranger  Decisimis 

San  Carlos  District:  Pueblo  Chieftain, 
published  daily  in  Pu^lo,  Pueblo 
Coimty,  Colorado. 

Comanche  District:  Plainsman  Herald. 
published  weekly  in  Springfield,  Baca 
Coimty,  Colorado.  In  addition,  notice  of 
decisions  made  by  the  District  Ranger 
will  also  be  published  in  the  La  Junta 
Tribune  Democrat,  published  daily  in 
La  Junta,  Otero  County,  Colorado,  and 
in  the  Ark  Valley  Journal,  published 
weekly  in  La  Junta,  Otero  Coimty, 
Colorado. 

Cimarron  District:  Tri-State  News, 
published  weekly  in  Elkhart,  Morton 
County,  Kansas. 

South  Platte  Distiict:  Daily  News 
Press,  published  daily  in  Cc^e  Rock, 
Douglas  Coimty,  Colorado.  In  addition, 
notice  of  decisions  made  by  the  District 
Ranger  will  also  be  published  in  the 
High  Timber  Times,  published  weekly 
in  Conifer,  Jeffierson,  Coimty,  Colorado, 
and  in  the  Fairplay  Flume,  published 
weekly  in  Fairplay,  Park  Coimty, 
Colorado.  Leadville  District:  Herald 
Democrat,  published  weekly  in 
Leadville,  Lake  County,  Colorado. 

Salida  District:  The  Mountain  Mail, 
published  daily  in  Salida,  Chaffee 
Coimty,  Colorado. 

South  Park  District:  Fairplay  Flume, 
published  weekly  in  Fairplay,  Park 
Coimty,  Colorado. 

Pike  Peak  District:  Gazette  Telegraph, 
published  daily  in  Colorado  Springs,  El 
Paso  County,  Colorado. 
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Rio  Grande  National  Forest,  Colorado 
Forest  Supenriaor  Decisions 

Vathy  Courwr.  published  daily  in 
Alamosa.  Alamosa  County.  Colorado. 

District  Ranger  Decisions 

Valley  Couner.  published  daily  in 
Alamosa.  Alamosa  County.  Colorado. 

Routt  National  Forest,  Colorado.  Forest 
Supervisor  Decisions 

Laramie  Daily  Boomemng,  published 
daily  in  Laramie.  Albany  County. 
Wyoming.  In  addition,  for  decisions 
affecting  an  individual  district(s).  the 
local  disthct(s)  newspaper  will  also  be 
used. 

District  Ranger  Decision 

Bears  Ears  District:  Northwest 
Colorado  Daily  Press,  published  daily  in 
Craig.  Moffat  County.  Colorado.  In 
addition,  notice  of  decisions  by  the 
District  Ranger  will  also  be  published  in 
the  Hayden  Valley  Press,  published 
weekly  in  Hayden.  Routt  County. 
Colorado,  and  in  the  Steamboat  Pilot. 
published  weekly  in  Steamboat  Springs. 
Routt  County.  Colorado. 

Yampa  and  Hahns  Peak  Districts: 
Steamboat  Pilot,  published  weekly  in 
Steamboat  Springs.  Routt  County, 
Colorado. 

Middle  Park  District:  Middle  Park 
Times,  published  weekly  in  fCremmling. 
Grand  County.  Colorado. 

North  Park  District:  Jackson  County 
Star,  published  weekly  in  Walden, 
Jackson  County.  Colorado. 

San  |uan  National  Forest,  Colorado 
Forest  Supervisor  Decisions 

Durango  Herald,  published  daily  in 
Durango.  La  Plata  County.  Colorado. 

District  Ranger  Decisions 

Durango  Herald,  published  daily  in 
Durango.  La  Plata  County.  Colorado. 

White  River  National  Forest,  Colorado 
Forest  Supervisor  Decisions 

The  Glenwood  Post,  published 
Monday  through  Saturday  in  Glenwood 
Springs.  Garfield  County,  Colorado. 

District  Ranger  Decisions 

Aspen  Distrid:  Aspen  Times, 
published  weekly  in  Aspen.  Pitkin 
County.  Colorado. 

Blanco  District:  Meeker  Herald. 
published  weekly  in  Meeker.  Rio  Blanco 
County.  Colorado. 

Dillon  District:  Summit  Daily  News. 
published  daily  in  Frisco,  Summit 
County,  Colorado. 

Eagle  District:  Eagle  Valley  Enterprise, 
published  weekly  in  Eagle.  Eagle 
County.  Colorado. 


Holy  Cross  District:  Vail  Trail. 
published  weekly  in  Vail,  Eagle  County, 
Colorado. 

Rifle  District:  Citizen  Telegfnm. 
published  weekly  in  Rifle,  Garfield 
County.  Colorado. 

Sopris  District:  Valley  Journal, 
published  weekly  in  Cartrandale, 
GarHeld  County,  Colorado. 

Nebraska  National  Forest,  Nebraska 
Forest  Superrisor  Decisions 

The  Rapid  City  Journal,  published 
daily  in  Etapid  City.  Pennington  County, 
South  Dakota  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  South  Dakota. 

The  Omaha  World  Herald,  published 
daily  in  Omaha.  Douglas  County. 
Nebraska  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  Nebraska. 

District  Ranger  Decisions 

Bessey  District:  The  North  Platte 
Telegraph,  published  daily  in  North 
Platte.  Lincoln  County,  Nebraska. 

Pine  Ridge  District:  The  Chadron 
Record,  published  weekly  in  Chadron, 
Dawes  County,  Nebraska. 

Samuel  R.  McKelvie  National  Forest: 
The  Valentine  Newspaper,  published 
weekly  in  Valentine,  Cherry  County, 
Nebraska. 

Fall  River  and  Wall  Districts:  The 
Rapid  City  Journal,  published  daily  in 
Rapid  City,  Pennington  County,  South 
Dakota. 

Fort  Pierre  National  Grassland:  The 
Capital  Journal,  published  Monday  thru 
Friday  in  Pierre,  Hughes  County,  South 
Dakota. 

Black  Hills  National  Forest,  South 
Dakota  and  eastern  Wyoming  Forest 
Supervisor  Decisions 

The  Rapid  City  Journal,  published 
daily  in  Rapid  City,  Pennington  County. 
South  Dakota. 

District  Ranger  Decisions 

The  Rapid  City  Journal,  published 
daily  in  Rapid  City,  Pennington  County. 
South  Dakota. 

Bighorn  National  Forest,  W3roming 
Forest  Supervisor  Decisions 

Sheridan  Press,  published  daily  in 
Sheridan,  Sheridan  County,  Wyoming. 
In  addition,  for  decisions  affecting  an 
individual  district(s).  the  local  district(s) 
newspaper  will  be  used  (see  listing 
below). 

District  Ranger  Decisions 

Tongue  District:  Sheridan  Press, 
published  daily  in  Sheridan,  Sheridan 
County.  Wyoming. 


Buffalo  District:  Buffalo  Bulletin. 
published  weekly  in  Buffalo,  Johnson 
County.  Wyoming. 

Medicine  Wheel  District:  Lovell 
Chronicle,  published  weekly  in  Lovell. 
Big  Horn  County,  Wyoming. 

Tensleep  District:  Northern  Wyoming 
Daily  News,  published  daily  in 
Worland.  Washakie  County.  Wyoming. 

Paintrock  District:  Greybull  Standard, 
published  weekly  in  Greybull,  Big  Horn 
County,  Wyoming. 

Medicine  Bow  National  Forest, 
Wyoming 

Forest  Supervision  Decisions 

Laramie  Daily  Boomerang,  published 
daily  in  Laramie.  Albany  County, 
Wyoming. 

District  Ranger  Decisions 

Laramie  District:  Laramie  Daily 
Boomerang,  published  daily  in  Laramie, 
Albany  County.  Wyoming. 

Douglas  District:  Casper  Star-Tribune, 
published  daily  in  Casper,  Natrona 
County,  Wyoming. 

Brush  Creek  and  Hayden  Districts: 
Rawlins  Daily  Times,  published  daily  in 
Rawlins,  Carbon  County.  Wyoming. 

Shoshone  National  Forest,  Wyoming 

Forest  Supervisor  Decisions 

Cody  Enterprise,  published  twice 
weekly  in  Cody.  Park  County.  Wyoming. 

District  Ranger  Decisions 

Clarks  Fork  District:  Powell  Tribune. 
published  twice  weekly  in  Powell,  Park 
County,  Wyoming. 

Wapiti  and  Greybull  Districts:  Cody 
Enterprise,  published  twice  weekly  in 
Cody,  Park  County,  Wyoming. 

Wind  River  District:  The  Dubois 
Frontier,  published  weekly  in  Dubois, 
Teton  County,  Wyoming. 

Lander  District:  Wyoming  State 
Journal,  published  twice  weekly  in 
Lander.  Fremont  County,  Wyoming. 

Dated:  November  13. 1996. 
De  Ann  Zwight. 
Acting  Regional  Forester. 
(FR  Doc.  96-29532  Filed  11-18-96:  8:45  ami 
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Motorized  Vehicular  Acc«ss  to  the 
Private  Property  Within  the  Kalmiopsis 
Wlktomass,  Siskiyou  National  Forest. 
Curry  County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACnOM:  Notice  of  intent  to  prepare  and 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  (Agency) 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the 
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environmental  impacts  for  a  site- 
specific  Proposed  Action  to  permit,  with 
stipulations,  motorized  vehicular  access 
over  an  existing  12  miles  of  road,  to 
private  in-holdhigs  inside  the 
Kalmiopsis  Wilderness,  Chetco  River 
drainage,  of  the  Illinois  Valley  Ranger 
District,  Siskiyou  National  Forest.  Curry 
County.  Oregon.  The  Agency  gives 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  Proposed  Actions,  so  that 
interested  and  affected  persons  are 
aware  of  how  they  may  participate  and 
contribute  to  the  analysis. 
DATE:  Issues  with  the  Proposed  Action 
must  be  received  in  writing  by  January 
17.  1997. 

ADDRESSES:  Submit  written  issues  with 
the  Proposed  Action  to  Mary  Zuschlag, 
District  Ranger,  Illinois  Valley  Ranger 
District,  26568  Redwood  Highway,  Cave 
Junction,  Oregon,  97523. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  Proposed 
Action  and  EIS  to  Don  McLennan, 
Interdisciplinary  Team  Leader,  Illinois 
Valley  Ranger  District,  26568  Redwood 
Midway,  Cave  Junction,  Oregon,  97523 
or  by  calling  (541)  592-2166. 
SUPPLEMENTARY  INFORMATION:  The 
Wilderness  Act  of  1964  states  that 
privately  owned  land  completely 
surrounded  by  National  Forest  System 
lands  designated  by  this  Act  as 
wilderness,  shall  be  given  such  rights  as 
may  be  necessary  to  assure  adequate 
access  to  the  landowner  and  their 
successors  and  that  where  valid 
occupancies  are  wholly  within  a 
designated  wilderness  area,  the 
Secretary  of  Agriculture  shall  pennit 
ingress  and  egress  by  means  which  have 
been  or  are  being  customarily  enjoyed 
with  res{)ect  to  other  such  areas 
similarly  situated. 

The  Alaska  National  Interest  Lands 
Conservation  Act  states  that  subject  to 
terms  and  conditions  as  the  Secretary  of 
Agriculture  may  prescribe,  the  Secretary 
shall  provide  such  access  to  non- 
federally  owned  lands  within  the 
boundaries  of  the  National  Forest 
System  as  the  Secretary  deems  adequate 
to  secure  to  the  owner  the  reasonable 
use  and  enjoyment  thereof. 

In  preparing  the  EIS,  the  Agency  will 
tier  to  the  Amended  Land  and  Resource 
Management  Plan  for  the  Siskiyou 
National  Forest,  consider  submitted 
written  issues  with  Proposed  Action, 
and  develop  alternatives  that  respond  to 
the  significant  issues  with  the  Proposed 
Action.  In  addition,  the  agency  will 
analyze  a  no-action  alternative. 

Public  participation  wiU  be  important 
at  several  times  during  the  analysis.  The 
first  time  is  during  the  scoping  period 


[Reviewer  may  wish  to  refer  to  the 
Coimcil  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environment  Policy  Act  (CFR)  at  40  CFR 
1501.7].  The  Agency  will  be  seeking 
written  issues  with  the  Proposed  Action 
from  Federal,  State,  and  local  agencies, 
any  affected  Indian  tribes,  the  permit 
applicant,  and  other  individuals  who 
may  be  interested  in  or  affected  by  the 
Proposed  Action.  This  input  will  be 
used  to  develop  alternatives.  The 
scoping  process  includes: 

1.  Contacting  Federal.  State,  and  local 
agencies,  any  affected  Indian  tribes,  the 
permit  applicant,  and  other  individuals 
who  may  be  interested  in  or  affiacted  by 
the  Proposed  Action. 

2.  Identifying  potential  issues. 

3.  Selecting  significant  issues  with  the 
Proposed  Action,  needing  in-depth 
analysis. 

4.  Eliminating  insignificant  issues; 
issues  that  have  been  analyzed  and 
documented  in  a  previous  EIS,  issues 
that  controvert  the  need  for  the 
Proposed  Action,  or  issues  that  are 
outside  the  authority  of  the  Responsible 
Official  to  decide. 

5.  Identifying  resources  that  have  a 
potential  for  being  effected  by  the 
Proposed  Action. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
review  in  May  1997.  At  that  time,  EPA 
will  publish  a  Notice  of  Availability  for 
the  Draft  EIS  in  the  Federal  Register. 

A  45-day  comment  period  for  the 
Draft  EIS  wiU  be  from  the  date  the  EPA's 
Notice  of  Availability  appears  in  the 
Federal  Register.  To  assist  the  Agency, 
comments  on  the  Draft  EIS  will  need  to 
be  written,  be  as  specific  as  possible, 
refer  to  specific  pages  and  chapters  of 
the  Draft  EIS.  and  address  either  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  discussed  in  the  Draft 
EIS  (40  CFR  1503.3). 

It  is  important  to  give  Reviewers 
notice  at  this  early  stage  of  several  court 
rulings  related  to  public  participation  in 
the  environmental  review  process.  First. 
Reviewers  of  a  Draft  EIS  must  structm^ 
their  participation  in  the  environmental 
review  process  of  the  Proposed  Action 
so  that  it  is  specific,  meaningful,  and 
alerts  an  agency  to  the  Reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRIX, 
435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  early-on  in  the  environmental 
review  process,  but  that  are  not  raised 
imtil  after  completion  of  the  Final  EIS, 
may  be  waived  or  dismissed  by  the 
courts.  Cify  ofAngoon  v.  Hodel,  803 
F.2d.  1016, 1022  (9th  Cir.  1986)  and 


Wisconsin  Heritages.  Inc.  versus  Harris. 
490  F.  Supp.  1334, 1338  (E.D.  Wis. 
1980).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested 
in  this  Proposed  Action  participate  by 
the  close  of  the  45-day  comment  period 
so  that  substantive  comments  are 
available  to  the  Agency  at  a  time  when 
the  Agency  can  meaningfully  consider 
and  respond  to  them  in  the  Final  EIS. 

After  the  45-day  comment  period 
ends  on  the  Draft  EIS.  comments  will  be 
considered  and  analyzed  by  the  Agency 
in  preparing  the  Final  EIS.  The  Final 
EIS  is  scheduled  to  be  completed  in 
September  1997.  In  the  Final  EIS.  the 
Agency  is  required  to  respond  to  the 
comments  received  (40  C7R  1503.4). 
The  Responsible  Official  will  be  Mike 
Lunn,  Forest  Supervisor,  who  will 
consider  the  Final  EIS,  appUcable  laws, 
regulations,  policies,  and  analysis  files 
in  making  a  decision  regarding  this 
Proposed  Action.  The  Responsible 
Official  will  document  the  decision  and 
rationale  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  appeal  under 
36  CFR  215. 

Dated:  November  7, 1996. 
J.  Midiael  Lunn, 
Forest  Supervisor. 

(FR  Doc  96-29526  Filed  11-18-96:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Sut)missk>n  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Agency.  National 
Telecommunications  and  Information 
Administration  (NTIA). 

Title:  Public  Telecommimications 
Facilities  Program  Grant  Monitoring. 

Agency  Form  Number.  None. 

OMB  Control  Number.  0660-0001. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  8,870  hours. 

Number  of  Respondents: 
Approximately  150  grantees  per  year 
with  1,300  responses. 

Avg.  Hours  Per  Response:  Varies 
between  one  and  forty  hours  depending 
on  the  requirement. 

Needs  and  Uses:  NTIA.  in 
administering  the  Public 
Telecommunications  Facilities  Program 
(PTFP),  awards  grants  to  approximately 
150  grantees  per  year.  In  order  to  make 
sure  that  grantees  are  using  the  funds  in 
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accordance  with  authorizing  statute, 
regulations,  grant  terms  and  conditions, 
etc..  certain  information  has  to  be 
provided  by  grantees.  The  information 
.  is  used  to  track  the  progress  of  the-grant. 

Affected  Public:  State  or  local 
governments:  non-profit  institutions. 

Frequency.  On  occasion,  quarterly, 
annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OhW  Desk  Officer.  Tim  Fain.  (202) 
395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  IXX  Forms  Clearance  Officer 
(202)  482-3272.  [>epartnient  of 
Commerce.  Room  5327.  14th  and 
Constitution  Avenue.  N.W.. 
Washington.  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Tim  Fain,  OMB  Desk  Officer,  Room 
10236,  New  Executive  Office  Building, 
Washington.  DC.  20503. 

Dated   November  12.  1996 

Liada  EageliiMier. 

Acting  Departmental  Forms  Clearance 
Officer. 

jFR  CKx.  96-29519  Filed  11-18-96:  8:45  ami 
■■.UNO  cooc:  Mia-aa-# 


Foreign-Trade  Zones  Board 

poctoM8i-aei 

Foreign-Trade  Zone  168— Oailae-Fort 
Worth,  Texas;  Application  for  Sabzone 
BAF  SystMns,  Inc.  (Distribution  of 
Consumer  Products;  Assembly  of 
Knives)  Dallas,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zo.ies  Board  (the 
Board)  by  the  Dallas/l  ort  Worth 
Maquila  Trade  Development 
Corporation,  grantee  of  FTZ  168. 
requesting  subzone  status  for  the 
distribution  and  processing  facility  of 
B&F  Systems,  Inc.  (BAF),  located  in 
Dallas,  Texas.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign -Trade  2U)nes  Act.  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  November 
6, 1996 

The  facility  (100.000  sq   ft.  on  4  acres; 
70  employees)  is  located  at  3920  S 
Walton  Walker  Blvd.  in  Dallas.  It  is  used 
to  store,  test,  and  distribute  a  wide  range 
of  consumer  products,  including 
automotive  accessories,  briefcases, 
cameras,  cutiery,  dinnerware,  giftware, 
jewelry,  kitchenware  and  sporting 
goods,  some  of  which  are  sourced  fi'om 


abroad.  It  is  also  used  for  the  final 
assembly  of  certain  products,  such  as 
knives.  The  products  are  distributed 
throughout  the  U.S.  and  abroad. 

The  application  also  requests 
authority  on  behalf  of  BAF  to  assemble 
sports  knives  and  collectors  knives 
under  zone  procedures,  using  knife 
blades  sourced  fitim  abroad  (duty  rate 
range  2.6%-5.4%).  The  application 
indicates  that  the  company  would  admit 
the  foreign  knife  blades  into  the  subzone 
in  privileged  foreign  status. 

Zone  procedures  would  exempt  B&F 
Systems  hDm  Customs  duty  payments 
on  the  foreign  products  that  are 
reexported.  On  its  domestic  sales,  it 
would  be  able  to  defer  Customs  duty 
payments  on  foreign-sourcad  items.  The 
application  indicates  that  zone  savings 
would  help  improve  the  international 
competitiveness  of  the  distribution/ 
processing  fadUty. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  January  21,  1997. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  February 
3.  1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  P.O.  Box  420069, 
2050  N.  Stemmons  Fwy..  Ste  170. 
Dallas,  Texas  75207. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce. 
14th  &  Pennsylvania  Avenue.  N.W. 
Washington.  DC.  20230. 

Dated:  November  8.  1996. 
lohn  |.  Da  Ponta.  |r.. 
Executive  Secretary 

|FR  Doc.  96-29581  Filed  11-18-96;  8:45  am) 
■axato  coof  tsie-06-r 


Intematlooal  Trade  Admlnlstraliofi 
[A-68S-4171 

Elactrolumlnaacent  High  InformatkMi 
Content  Flat  Panal  Dt^iays  and 
Display  Glass  Therefor  From  Japan; 
Tennlnatlon  of  Antidumping  Duty 
Adminlstrathre  Review 

AQENCY:  Imp>ort  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACnOM:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

summary:  On  October  18,  1993.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Rcgiater  (58  FR  53709)  the  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on 
electroluminescent  (EL)  high 
information  content  flat  panel  displays 
(FPDs)  and  display  glass  therefor  from 
Japan  for  the  period  September  1. 1992 
through  August  31. 1993.  pursuant  to  a 
request  from  Planar  Systems.  Inc. 
(Planar),  an  interested  party.  On  August 
25.  1994,  the  Department  published  in 
the  Federal  Regbter  a  notice  of 
revocation  of  the  antidumping  duty 
order  on  EL  FPDs  from  Japan,  which 
also  stated  that  the  Department  would 
take  no  further  action  with  respect  to 
any  administrative  review  of  the  order 
(59  FR  43809).  On  July  31,  1996,  the 
Department  published  a  notice  in  the 
Federal  Register  that  rescinded  the 
revocation  of  the  order  and  reinstated 
the  administrative  review  of  the 
antidumping  duty  order  on  EL  FPDs 
from  Japan  for  the  period  September  1, 
1992  to  August  31,  1993.  This  review 
has  now  been  terminated  as  a  result  of 
the  withdrawal  of  request  for  review  by 
Planar  Systems,  Inc.,  the  interested 
party  that  requested  the  review. 
EFFECTIVE  DATE:  November  19,  1996. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Chip  Hayes  or  Richard  Rimlinger.  at  the 
Office  of  AD/CVD  Enforcement. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W..    . 
Washington.  D.C.  20230;  telephone: 
(202) 482-4733. 

SUPP(.EMENTARY  INFORMATION: 

Background 

We  received  a  timely  request  for 
administrative  review  of  the 
antidumping  duty  order  on  EL  FPDs 
horn  Japan  from  Planar  pursuant  to  19 
CFR  353.22(a)  concerning  subject 
merchandise  produced  and/or  exported 
by  Sharp  Corporation  and  Sharp 
Electronics  Corporation  (Sharp).  On 
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October  18, 1993.  the  Department 
published  in  the  Federal  Register  (58 
FR  53709)  the  notice  of  initiation  of  the 
administrative  review  for  EL  FPDs  from 
Japan  for  the  period  September  1, 1992 
through  August  31, 1993.  On  August  25, 
1994,  the  Department  published  in  the 
Federal  Register  a  notice  of  revocation 
of  the  antidumping  duty  order  on  EL 
FPDs  from  Japan  pursuant  to  a 
mandamus  order  to  enforce  judgment 
issued  by  the  United  States  Court  of 
International  Trade  (the  CIT)  in  Hosiden 
Corporation  v.  United  States,  861  F. 
Supp.  115  (CIT  August  12, 1994)  (see 
Electroluminescent  High  Information 
Content  Flat  Panel  Displays  and  Display 
Glass  Therefor  &t)m  Japan,  Amendment 
of  Notice  of  Court  Decision  and 
Revocation  of  Antidumping  Duty  Order, 
59  FR  43809).  On  July  31, 1996,  the 
Department  published  a  notice  in  the 
Federal  Register  that  rescinded  the 
revocation  of  the  antidumping  duty 
order  and  reinstated  the  administrative 
review  of  the  order  on  EL  FPDs  bom 
Japan  for  the  period  September  1. 1992 
to  August  31. 1993,  pursuant  to  a  May 
31, 1996  decision  by  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
that  held  that  the  mandamus  order  was 
contrary  to  law  and,  thus,  vacated  the 
CUT'S  mandamus  order  (see  Hosiden 
Corp.,  et  al.  v.  United  States,  Appeal  No. 
95-1027  (Fed.  Cir.  May  31, 1996)). 

Tennination  of  Review 

On  September  30, 1996,  Planar,  the 
sole  interested  party  that  requested  the 
review,  filed  with  the  Department  a 
withdrawal  of  its  request  for  review 
pursuant  to  19  CFR  353.22(a)(5).  Section 
353.22(aK5)  of  the  Department's 
regulations  provides  that  the 
Department  may  permit  a  party  that 
requests  a  review  to  withdraw  its 
request  not  later  than  90  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  the  review,  lliis  regulation 
also  permits  the  E)epartment  to  extend 
the  time  limit  for  withdrawal  of  a 
request  fof  review  if  it  is  reasonable  to 
do  so. 

In  tills  case,  the  administrative  review 
has  not  substantially  progressed  due  to 
the  CTT's  mandamus  order  (now 
vacated)  that  the  Etepartment  take  no 
further  action  with  respect  to  any 
administrative  review  of  the  order  on  EL 
FPDs  from  Japan.  Because  of  the 
unusual  circumstances  surrounding  this 
case  and  because  there  is  no  undue 
burden  on  the  parties  or  the 
Department,  the  Department  has 
determined  that  it  is  reasonable  to  grant 
the  withdrawal  request  by  Planar  at  this 
time.  Therefore,  in  accordance  with 
§  353.22(a)(5)  of  our  regulations,  we 


have  terminated  this  administrative 
review. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  liquidate  all 
unliquidated  entries  of  EL  FPDs  from 
Japan  entered,  or  withdrawn  fit>m 
warehouse,  for  consimiption  between 
September  1, 1992  and  August  31. 1993, 
at  the  cash  deposit  rate  in  effect  at  the 
time  of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  ioformation 
disclosed  imder  APO  in  accordance 
with  §  353.34(d)  of  the  Department's 
regulations.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675),  and  19  CFR  353.22(a)(5). 

Dated:  November  4, 1996. 
Barbara  R.  Staflbrd. 

Deputy  Assistant  Seaetary  for  AD/CVD 

Enforcement. 

[FR  Doc.  96r29580  Filed  11-18-96;  8:45  am] 
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[A-68»-816] 

Qray  Portland  Cement  and  Clinker 
From  Japan:  Hnal  Results  of  Changed 
Circumstances  Antidumping  Duty 
Admlnlstrativs  Ravl««v,  and  Revocation 
In  Part  of  Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
changed  circumstances  antidumping 
duty  administrative  review,  and 
revocation  in  part  of  antidumping  duty 
order. 

SUMMARY:  On  August  5, 1996,  the 
Department  published  a  notice  of 
initiation  of  a  changed  circimistances 
antidumping  duty  administrative  review 
and  preliminary  results  of  review  with 
intent  to  revoke,  in  part,  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from  Japan. 
We  are  now  revoking  this  order  in  part, 
with  regard  to  New  Super  Fine  Cement, 
based  on  the  fact  that  domestic  parties 
have  expressed  no  interest  in  the 
importation  or  sale  of  New  Super  Fine 
Cement  imported  from  Japan. 
EFFECTIVE  DATE:  November  19, 1996. 


FOR  FURTHER  WTORMATION  CONTACT: 
Amy  S.  Wei  or  Z«v  Primor,  Office  of 
AD/CVD  Enforcement,  Office  4,  Impwl 
Administratipn,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C  20230; 
telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION:   * 

Applicable  Statute  and  Regnlatkms 

Unless  otherwise  indicated,  ail 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  April  9,  1996.  Surecrete.  Inc.. 
(Surecrete)  requested  that  the 
Department  conduct  a  changed 
circumstances  administrative  review  to 
determine  whether  to  partially  revoke 
the  order  with  regard  to  imports  of  New 
Super  Fine  Cement  frvm  Japan.  The 
order  with  regard  to  imports  of  other 
types  of  gray  portland  cement  and 
clinker  is  not  affected  by  this  request.  In 
addition,  on  April  15.  1996,  the  Ad  Hoc 
Committee  of  Southern  California 
Producers  of  Gray  Portland  Cement 
(petitioner)  informed  the  Department  in 
writing  that  it  did  not  object  to  the 
changed  circumstances  review  and  liad 
no  interest  in  the  importation  or  sale  of 
New  Super  Fine  Cement  produced  in 
Japan. 

We  preliminarily  determined  that 
petitioner's  affirmative  statement  of  no 
interest  constituted  changed 
circumstances  sufficient  to  warrant  a 
partial  revocation  of  this  order. 
Consequently,  on  August  5,  1996,  the 
Department  published  a  notice  of 
initiation  and  preliminary  results  of 
changed  circumstances  antidumping 
duty  administrative  review  and  intent  to 
revoke  this  order  in  part  (61  FR  40607). 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  this  changed 
circumstances  review.  We  received  no 
comments. 

Scope  of  Review 

The  merchandise  covered  by  tills 
changed  circumstances  review  is  New 
Super  Fine  Cement  fitim  Japan.  This 
changed  circumstances  adininistrative 
review  covers  all  manufacturers/ 
exporters  of  cement  meeting  the 
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following  specifications  of  New  Super 
Fine  Cement:  (1)  a  median  grain  size  of 
less  than  three  microns;  and  (2)  a 
maximum  grain  size  of  approximately 
ten  microns.  This  cement  is  not  feasible 
for  use  in  concrete  production. 

Final  Reekilts  of  Review;  Partial 
Revocatian  of  Antidumping  Duty  Order 

The  affirmative  statement  of  no 
interest  by  petitioners  in  New  Super 
Fine  Cement  from  Japan  constitutes 
changed  circimistances  sufficient  to 
warrant  partial  revocation  of  this  order. 
Therefore,  the  Department  is  partially 
revoking  the  order  on  gray  portland 
cement  and  clinker  from  japan  with 
regard  to  cement  which  meets  the 
specifications  of  New  Super  Fine 
Cement  bom  Japan,  in  accordance  with 
sections  751  (b)  and  (d)  and  782(h)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  and  19  CFR  353.25(d)(1).  This 
partial  revocation  appUes  to  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  18. 
1995. 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard  to 
antidumping  duties,  of  all  unliquidated 
entries  of  New  Super  Fine  Cement  from 
)apan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  18.  1995.  The  Department  will 
further  instruct  Customs  to  refund  with 
interest  any  estimated  duties  collected 
with  respect  to  unliquidated  entries  of 
New  Super  Fine  Cement  from  Japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  August  18. 
1995.  in  accordance  with  Section  778  of 
the  Act. 

This  noticp  also  serves  as  a  reminder 
to  parties  sul  |ect  to  administrative 
protection  oiders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  changed  circumstances 
administrative  review,  partial 
revocation  of  the  antidumping  duty 
order  and  notice  are  in  accordance  with 
sections  751  (b)  and  (d)  and  782(h)  of 
the  Act  and  sections  353.22(f)  and 
353.25(d)  of  the  Department's 
regulations. 


Dated:  Novembar  13. 1996. 
Robert  S.LaKii 


Acting  AssiMtaitt  Secretary  for  Import 

Administration. 

[PR  Doc.  96-29S82  Piled  11-18-96:  8:4S  am) 
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[A-S88-M1] 

Large  Electric  Motors  From  Japan, 
Ravocation  of  tha  AntkJumplng  Duty 
Order 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  revocation  of  the  antidumping 
duty  order  on  large  electric  motora  bom 
Japan  because  it  is  no  longer  of  any 
interest  to  domestic  interested  parties. 
EFFECTIVE  DATE:  November  19, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Elizabeth  Urfer  or  Michael  Panfeld, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W..  Washington,  DC.  20230, 
telephone  (202)  482-4052. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  [Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  domestic 
interested  parties.  We  conclude  that 
there  is  no  interest  in  an  antidumping 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  for 
five  consecutive  review  periods  and 
when  no  domestic  interested  p>arty 
objects  to  revocation  (19  CFR 
§353.25(d)(4)(iii)). 

On  December  4,  1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  62071)  its  notice  of  intent  to  revoke 
the  antidumping  duty  order  on  large 
electric  motors  from  Japan  (December 
24,  1980).  Additionally,  as  required  by 
19  CFR  §  353.25(d)(4)(ii),  the 
Department  served  written  notice  of  its 
intent  to  revoke  this  antidumping  duty 
order  on  each  domestic  interested  party 
on  the  service  list.  Domestic  interested 
parties  who  might  object  to  the 
revocation  were  provided  the 
opportunity  to  submit  their  comments 
not  later  than  the  last  day  of  the 
anniversary  month.  Objections  or 
requests  for  review  were  originally  due 
December  31, 1995.  However,  due  to  the 
partial  government  shutdown  from 
December  6, 1995,  through  January  6, 


1996,  the  time  fraipe  to  either  ob|ect  or 
request  a  review  was  extended  22  days. 
Such  requests  for  review  or  objections  to 
our  intent  to  revoke  were  therefore  due 
by  January  22, 1996. 

In  this  case,  we  received  no  requests 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party,  as  defined  imder 
§  353.2(k)(3).  (k)(4).  (k)(5).  or  (k)(6)  of 
the  Department's  regulations,  has 
expressed  timely  opposition  to 
revocation.  Based  on  these  facts,  we 
have  concluded  that  the  antidumping 
duty  order  on  large  electric  motore  bom 
Japan  is  no  longer  of  any  interest  to 
interested  parties.  Accordingly,  we  are 
revoking  this  antidumping  duty  order  in 
accordance  with  19  CFR 
§353.25(d)(4)(iii). 

Soi^M  of  theOrdar 

Imports  covered  by  the  revocation  are 
shipments  of  large  electric  motore  frDm 
Japan.  This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedules  (HTS)  item  numbers 
8501.53.40,  8501.53.60,  and  8501.53.80. 
The  HTS  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

This  revocation  applies  to  all 
unliquidated  entries  of  large  electric 
motors  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  1, 
1995.  Entries  made  during  the  period 
December  1,  1994,  through  November 
30,  1995,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
§  3S3.22(e).  The  Department  will 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  1 , 
1995,  without  regard  to  antidumping 
duties,  and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries.  This  notice  is  in 
accordance  with  19  CFR  §  353.25(d). 

Dated:  November  6,  1996. 

BariMra  R.  Stafford, 

Deputy  Assistant  Secntary  for  AC/CVD 
Enforcement. 

|FR  Doc.  96-29579  Filed  11-18-96;  8:45  ami 
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Technical  Advisory  Committee  To 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal 
Key  Management  Infrastructure 

AGENCY:  Technology  Administration, 
Commerce. 

ACTION:  Notice  of  open  meeting. 
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SUMMARY:  Pursuant  to  the  Federal    ' 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Technical 
Advisory  Committee  to  Develop  a 
Federal  Information  Processing 
Standard  for  the  Federal  Key 
Management  Infrastructure  will  meet  on 
December  5  and  6, 1996.  The  Technical 
Advisory  Committee  to  Develop  a 
Federal  Information  Processing 
Standard  for  the  Federal  Key 
Management  Infi«structure  was 
established  by  the  Secretary  of 
Commerce  to  provide  industry  advice  to 
the  Department  on  cryptographic  key 
recovery  in  the  Federal  Key 
Management  Infrastructuxe.  All  sessions 
%vill  be  open  to  the  public. 
DATES:  Hie  meeting  will  be  held  on 
December  5  and  6.  On  December  5th  the 
meeting  wiH  take  place  bom  11:00  a.m. 
to  6:00  p.m.  On  December  6th,  the 
meeting  will  take  place  firom  8:30  a.m. 
to  6:00  p.m. 

ADDRESS:  The  meeting  will  take  place  at 
the  Sheraton  Grand  Hotel  at  Dallas/Ft. 
Worth  Airport  [Highway  114  &  Esters 
Boulevard],  4440  W.  John  Carpenter 
Freeway,  Irving,  Texas. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Edward  Roback,  Computer  Specialist, 
Computer  Security  Division,  National 
Institute  of  Standards  and  Technology, 
Building  820,  Room  426,  Gaithereburg, 
Maryland,  20899;  telephone  301-975- 
3696. 

SUPPLEMENTARY  INFORMATION: 

1.  Agenda 

Opening  Remarks 
Chairperson's  Remarks 
Review  of  Committee  Tasking 
Review  of  Rules  Regarding  Committee 

Operations 
Introduction/Perapectives  of  Committee 

Membera 
Technology  Briefings 
News  Updates 
Workplan  Development 
Discussion  of  Assignments 
Public  Participation 
Plans  for  Next  Meeting 
Closing  Remarks 

Note  that  the  items  in  this  agenda  are 
tentative  and  subject  to  change  due  to 
logistics  and  speaker  availability. 

2.  Public  Participation:  The 
Conunittee  meeting  will  include  a 
period  of  time,  not  to  exceed  thirty 
minutes,  for  oral  comments  bom  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  individual  identified  in 
the  "for  further  information"  section.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Committee 
at  any  time.  Written  comments  should 


be  directed  to  the  Technical  Advisory 
Committee  to  Develop  a  Federal 
Information  Processing  Standard  for  the 
Federal  Key  Management  Infrastructure, 
Building  820,  Room  426,  National 
Institute  of  Standards  and  Technology, 
Gaithersbuig,  Maryland,  20899.  It  would 
be  appreciated  if  thirty  five  copies  could 
be  submitted  for  distribution  to  the 
Committee. 

3.  Additional  information  regarding 
the  Committee's  world  wide  web 
homepage  at:  http://csrc.nist.gov/ 
tacdfipsfkmi/.  When  Committee 
appointments  are  annoimced.  they  will 
be  made  available  via  the  homepage. 

4.  Should  this  meeting  be  canceled,  a 
notice  to  that  effect  will  be  published  in 
the  Federal  Register  and  a  similar 
notice  placed  on  the  Committee's 
homepage. 

Dated:  November  13, 1996. 
Mark  Bohamion, 

Chief  Counsel  for  Technology  Administration. 
[FR  Doc  96-29518  Filed  11-18-96;  8:45  am] 
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COMIMODrrY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantlle  Exchange  Options 
on  the  Boneless  Beef  Trimmings,  50 
Percent  Lean,  and  Boneless  Beef,  90 
Percent  Lean,  Futures  Contracts 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  bf  proposed 

commodity  option  contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  options  on  the  boneless  beef 
trimmings,  50  percent  lean,  futures 
contract  and  options  on  the  boneless 
beef,  90  percent  lean,  futures  contract. 
The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pureuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
etssist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATE:  Comments  must  be  received  on  or 
before  December  19, 1996. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW, 
Washington,  DC  20581.  In  addition. 


oommmts  may  be  sent  by  fKximile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretaryOcftcgov.  Reiiarence  should  be 
made  to  the  CME  boneless  beef 
trimmings,  SO  percent  lean,  and 
boneless  beef,  90  percent  lean,  futures 
option  contracts. 

FOR  FURTHER  MFORMATUN  CONTACT: 
Please  contact  Fred  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW,  Wasldngton.  DC 
20581,  telephone  202-418-5273. 
Facsimile  number  (202)  418-5527. 
Electronic  mail:  Flinse@cftc.gov 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  St.  N.W.,  Washington, 
D.C.  20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the  CME 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  C.F.R.  Part 
145  (1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  C.F.R.  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Stafi  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  C.F.R.  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  November 
13. 1996. 
Blake  Imel, 
Acting  Director. 

[FR  Doc.  96-29533  Filed  11-18-96;  8:45  am] 
BUMG  CODE  6361-01-P 
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Applications  of  ttw  Chicago  Marcantlla 
Exchange  aa  a  Contract  Market  In  28- 
Day  Mexican  InteitMnk  EqullttKiuin 
Intaraat  Rats  Futursa  and  Optiona 
Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exhange  (CME  or  Exchange)  has  applied 
for  designation  as  a  contract  market  in 
28-Day  Mexican  Interbank  Equilibrium 
Interest  Rate  futures  and  option 
contracts.  The  Director  of  ^e  Division 
of  Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  December  19.  1996. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  21st  Street  NW, 
Washington,  DC  20581.  In  addition, 
conmients  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521.  or  by  electronic  mail  to 
secretary^ftc.gov.  Reference  should  be 
made  to  the  CME  28-Day  Mexican 
Interbank  Equilibrium  Interest  Rate 
futures  and  options. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
21st  Street  NW.,  Washington,  DC  20581. 
telephone  202-418-5277.  Facsimile 
number  (202)  418-5527.  Electronic 
mail:  ssherrodOcflc.gov 
SUPPI^MENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  ins[>ection  at  the  OfBce  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  21st  Street  NW.,  Washington. 
D.C.  20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 


Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Simshlne  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  ai;guments  on  the 
proposed  terms  and  conditions,  or  with 
res{>ect  to  other  materials  submitted  by 
the  CME.  should  sand  such  comments 
to  Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  2l8t  Street  NW.. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC,  on  November 
13. 1996. 
Blakalmal. 
Acting  Director. 

(FR  Doc.  96-29534  Filed  ll-lS-96;  8:45  am] 
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Applk:alk>ns  of  the  Now  York 
Mercantile  Exchaitge  for  Deelgnation 
aa  a  Contract  Market  in  Futursa  mn6 
Optiona  on  ttte  Hong  Kong  Stock  Index 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

SUMMARY:  The  New  York  Mercantile 
Exchange  (NYMEX  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futures  and  futures  options  on 
the  Hong  Kong  stock  index.  The  Acting 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pureuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  December  19. 1996. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  21  st  Street  NW, 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 


418-5521,  or  by  electronic  mail  to 
secretary9cftc.gov.  Reference  should  be 
made  to  the  NYMEX  Hong  Kong  Index 
futures  and  options. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Tradinqg 
Commission,  Three  Lafayette  Centre, 
21st  Street.'Washington.  DC.  20581. 
telephone  202-418-5277.  Facsimile 
number  (202)  418-5527.  Electronic 
mail:  ssherrodOcftc.gov 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre.  21st  Street  Washington.  D.C. 
20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  applications 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquartera  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  NYMEX.  should  send  such 
comments  to  Jean  A.  Webb.  Secretary, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
21st  Street.  NW..  Washington,  DC  20581 
by  the  specified  date. 

Issued  in  Washington.  DC,  on  November 
13, 1996. 


Acting  Director. 

(FR  Doc.  96-29535  Filed  ll-lS-M;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Proposed  CoHaction;  Commant 
Requaat 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 
ACTION:  Notice. 
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In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperworic 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  annoimces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on  :  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  January  21, 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
(Force  Management  Policy)  (Military 
Pnsonnel  Policy)/Accession  Policy. 
ATTN:  Lieutenant  Colonel  P.S. 
Shackleton,  4000  Defense  Pentagon, 
Washington.  DC  20301-4000. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (703) 695-5529. 

Title,  Associated  Form,  and  OMB 
Control  Number:  Police  Record  Check, 
DD  Form  369,  OMB  Control  Number: 
0704-0007. 

Needs  and  Uses:  This  information 
collection  requirement  is  necessary  to 
obtain  information  about  arrests  and 
criminal  records  on  applicants  to  the 
Armed  Forces  of  the  United  States.  The 
DD  Form  369,  Police  Record  Check,  is 
used  to  identify  any  disqualifying 
history  regarding  arrests  or  convictions. 

Affect^  Public:  State,  Local  or  Tribal 
Government. 

Annual  Burden  Hours:  56,250. 

Number  of  Respondents:  125,000. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  27 
minutes. 

Frequency:  On  occasion. 

SUPPt^MENTARY  INFORMATION: 

Summary  of  Information  Collection 

This  information  is  collected  to 
provide  the  Armed  Services  with 
backgroimd  informaticni  on  an 


applicant.' History  of  criminal  activity, 
arrests,  or  confinement  is  disqualifying 
for  military  service.  The  respondents 
will  be  local  and  state  law  enforcement 
agencies.  The  DD  Form  369,  Police 
Record  Check,  is  the  method  of 
information  collection;  responses  are  to 
reference  any  records  on  the  applicant. 
The  infwmation  will  be  used  to 
determine  suitability  of  the  applicant  for 
the  military  service. 

Dated:  Novembw  13. 1996. 
LM.Byiium, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  96-29510  Filed  11-16-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
21,  1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue.  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
wdth  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 


Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grou^MBd  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
Inftmnation;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  pubUc  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer,  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  ihe  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  13, 1996. 
Glwia  Parker, 
Director,  Information  Resources  Group. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  'Title  III  Performance 
Measurement  Study  Survey  and  Case 
Studies. 

Frequency:  One  time  only 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  399 
Burden  Hours:  1,884 

Abstract:  The  Department  of 
Education  needs  to  collect  information 
on  the  activities  funded  under  Parts  A 
and  B  of  the  Title  ID  program,  the 
outcomes  of  these  activities,  and  the 
availability  of  performance 
measurement  data  for  funded  activities. 
The  data  resulting  from  the  survey  and 
case  studies  will  be  used  to  develop  an 
annual  performance  reporting  system 
for  all  Part  A  and  B  grantees,  in  keeping 
with  the  requirements  of  the 
Government  Performance  and  Results 
Act. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Eisenhower  National 
Clearinghouse  for  Mathematics  and 
Science  Education. 
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Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  Burden  and  Recordkeeping: 
Responses:  1.600 
Burden  Hours:  520 

Abstract:  This  submission  contains 
four  versions  of  an  instrument  to  be 
used  in  data  collection  for  the 
summative  evaluation  of  the 
Eisenhower  National  Clearinghouse 
(ENC)  dissemination  model.  Subjects  for 
two  of  the  surveys  will  be  selected 
through  stratified  random  sampling  of 
U.S.  schools  to  obtain  representative 
samples  of  principals  and  teachers,  the 
largest  target  audience  for  ENC 
information  and  resources.  The  other 
two  surveys  will  target  known  users  of 
ENC  services,  these  individuals  being 
sub-classified  as  single-  and  multiple- 
instance  users.  The  instruments  will  be 
distributed  by  mail  in  a  single  data 
collection  effort.  All  responses  are 
voluntary.  Information  yielded  will 
form  one  part  of  the  National 
Evaluation,  and  will  be  included  in  the 
Evaluation  Report  to  the  U.S. 
Department  of  Education. 

|FR  Doc.  96-29499  Filed  11-l»-96:  845  am] 
BlUJNaOOOC  40«>-01-r 


DEPARTMENT  OF  ENERGY 

Notic*  Of  Intsnt  to  Pr8f>ar«  an 
Environmantal  Impact  Statamant  on 
Managamant  of  Cartatn  Plutonium 
Raalduaa  and  Scrub  Alloy  Storad  at 
tha  Rocky  Fiats  Environmantal 
Tachnology  SIta 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
(DOE)  aimounces  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  in 
accordance  with  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  and  the 
DOE  NEPA  implementing  regulations. 
This  EIS  will  evaluate  the  potential 
environmental  impacts  associated  with 
reasonable  management  alternatives  for 
certain  plutonium  residues  and  all  scrub 
alloy  currently  being  stored  at  the  Rocky 
Flats  Environmental  Technology  Site  in 
Golden,  Colorado.  The  residues  and 
scrub  alloy  are  materials  that  were 
generated  during  the  separation  and 
purification  of  plutonium.  or  during  the 
manufacture  of  plutonium-bearing 
components  for  nuclear  weapons.  Due 
to  the  risk  they  present,  DOE  previously 
decided  to  stabilize  and  repackage  the 


plutonium  residues  at  the  Rocky  Flats 
Site  for  sale  interim  storage  as  discussed 
in  the  Solid  Residue  Treatment, 
Repackaging,  and  Storage 
Environmental  Assessment/Finding  of 
No  Significant  Impact.  The  activities 
analyzed  in  this  EIS  would  be  in 
addition  to  certain  activities  described 
in  the  Solid  Residue  Environmental 
Assessment  by  subjecting  a  portion  of 
those  residues  to  further  treatment  to 
prepare  them  for  disposal  or  other 
disposition.  This  EIS  will  also  analyze 
management  activities  for  scrub  alloy. 
This  notice  describes  the  proposed 
scope  of  the  EIS  and  requests  that 
members  of  the  public  submit 
comments  regarding  the  scope  of  the 
EIS.  Comments  may  be  submitted  in 
writing  at  the  public  scoping  period  and 
orally  during  public  scoping  meetings  as 
described  below. 

DATES:  The  public  scoping  period  begins 
with  the  publication  of  this  notice  and 
will  continue  jptil  December  19,  1996. 
Written  comments  postmarked  by  that 
dale  will  be  considered  in  preparation 
of  the  EIS.  Comments  postmarked  af^er 
that  date  will  be  considered  to  the 
extent  practicable. 

Public  Scoping  meetings  will  be  held 
at  the  locations  and  times  specified 
below.  This  information  will  also  be 
announced  in  local  public  notices 
before  the  planned  meetings. 

Meeting:  Rocky  Flats  Envirotunental 
Technology  Site. 

Date;  Tuesday.  December  3, 1996. 

Time:  6:30  PM  to  9:30  PM. 

Location:  Rocky  Flats  Environmental 
Technology  Site.  Building  060  (Outside 
the  West  Gate),  State  Highway  93, 
Golden.  Colorado  80402. 

Contact  for  the  Golden  Meeting:  Mr. 
Mike  Konczal.  Telephone:  (303)  966- 
5993. 

Meeting:  Savaimah  River  Site. 

Date:  Thursday.  December  12. 1996. 

Time.  6:30  PM  to  9:30  PM. 

Location:  North  Augusta  Community 
Center,  101  Brookside  Drive,  North 
Augusta,  South  Carolina  29841,  (803) 
441-4290. 

Contact  for  the  North  Augusta 
Meeting:  Mr.  Andrew  R.  Grainger, 
Telephone:  1-400-242-6269. 
AOOfVSSES:  Written  comments  on  the 
scope  of  the  Rocky  Flats  Plutonium 
Residues  and  Scrub  Alloy  EIS, 
including  issues  to  be  addressed, 
questions  about  the  plutonium  residues, 
and/or  requests  for  copies  of  the  draft 
EIS  should  be  sent  to  the  following 
address:  Mr.  Charles  R.  Head,  Office  of 
Nuclear  Material  and  Facility 
Stabilization  (EM-60),  United  SUtes 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 


Washington.  D.C.  20585.  Telephone: 
202-586-9441,  Facsimile:  202-586- 
5256. 

Members  of  the  public  who  request  a 
copy  of  the  draft  EIS  should  specify 
whether  they  would  like  a  copy  of  the 
entire  draft  EIS  (which  will  consist  of 
multiple  bound  volumes),  or  if  they 
would  prefer  a  copy  of  the  Summary  of 
the  draft  EIS  (which  will  be  a  brief 
single  volume). 

FOR  FURTHER  MFORMATKM  CONTACT:  For 
further  information  on  the  Rocky  Flats 
Plutonium  Residues  and  Scrub  Alloy 
EIS,  please  contact  Mr.  Charles  R.  Head 
at  the  address  specified  above  under  the 
heading  AOORESSCS. 

For  general  information  on  the  DOE 
NEPA  review  process,  please  contact: 
Ms.  Carol  Borgstrom,  EHrector,  Office  of 
NEPA  Policy  and  Assistance  (EH-42). 
U.S.  Department  of  Energy.  1000 
Independence  Avenue.  S.W.. 
Washington,  D.C.  20585,  Telephone: 
202-586—4600  or  leave  a  message  at 
800-472-2756. 

Addresses  of  reading  rooms  where 
additional  Rocky  Flats  Plutonium 
Residues  and  S(n°ub  Alloy  EIS 
information  is  available  are  listed  below 
in  the  section  entitled  "Public  Scoping 
Process". 

SUPPt^MENTARY  INFORMATION:  DOE 
announces  its  intent  to  prepare  an 
Environmental  Impact  Statement 
pursuant  to  the  National  Enviroiunental 
Policy  Act  (NEPA)  (42  U.S.C.  §4321.  et 
seq.),  in  accordance  with  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508)  and 
the  DOE  NEPA  implementing 
regulations  (10  CFR  Part  1021)  to 
evaluate  reasonable  alternatives  for 
management  of  certain  plutonium 
residues  and  all  of  the  scrub  alloy  at  the 
Rocky  Flats  Site  in  Golden,  Colorado. 
Plutonium  residues  and  scrub  alloy  are 
materials  that  were  generated  while 
processing  plutonium  during  the 
manufacture  of  components  for  nuclear 
weapons.  The  management  alternatives 
to  be  analyzed  include  treatment  of 
these  materials  to  enable  them  to  be 
disposed  of  as  waste  or,  for  some 
surplus  weapons-usable  material, 
otherwise  dispositioned. 

Purpose  and  Need 

Stabilization  activities  to  mitigate  the 
risks  associated  with  the  ciurent  storage 
condition  of  plutoniiun  residues  (e.g., 
deteriorating  and  overpressurized 
storage  containers,  and  ignitability 
concerns)  are  in  progress  at  the  Rocky 
Flats  Site  based  on  the  decisions 
resulting  from  the  Solid  Residue 
Treatment,  Repackaging,  and  Storage 
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Environmental  Assessment/Finding  of 
No  Simificant  Impact,  issued  in  April 
1996  pOE/EA-1120.  the  "Solid 
Residue  Environmental  Assessment'). 
The  Solid  Residue  Environmental 
Assessment  addressed  the  potential 
environmental  impacts  associated  with 
stabilizing  the  entire  106,600  kg 
inventory  of  Rocky  Flats  Site  plutonium 
residues  to  allow  its  safe  interim  storage 
until  the  final  disposition  of  the 
residues  could  be  decided  upon  and 
implemented.  However,  due  to  the  need 
for  expeditious  action  to  resolve 
problems  with  storage  of  the  plutonium 
residues  at  Rocky  Flats,  the  Solid 
Residues  Environmental  Assessment 
did  not  address  disposal  or  other 
disposition  of  the  residues  after  these 
materials  were  stabilized.  Decisions 
regarding  treatment  of  these  materials 
for  purposes  other  than  stabilization, 
i.e.,  disposal  or  other  disposition,'  will 
require  the  evaluation  of  several 
treatment  technologies  and  thus  were 
considered  to  require  a  lengthier  and 
more  complex  evaluation  process  than 
could  be  completed  in  time  to  meet  the 
more  immediate  need  to  make  and 
implement  stabilization  decisions. 

DOE  has  determined  that,  even  after 
stabilization,  approximately  42,300  kg 
of  the  total  of  about  106.600  kg  of 
plutonium  residues  ciurently  in  storage 
at  Rocky  Flats  would  remain  in  forms 
that,  although  not  directly  weapons 
usable,  would  contain  sufficiently  high 
concentrations  of  plutonitmi  so  as  to  not 
meet  the  safeguards  termination 


'  After  treatment,  the  Rocky  Flats  residues  and 
scrub  alloy  could  be  disposed  of  as  transuranic 
wastes  or.  depending  on  the  treatment,  could  be 
transformed  or  chemically  altered  so  as  to 
concentrate  the  plutonium  for  other  disposition  (see 
below).  'Transuranic"  refers  to  elements.^  such  as 
plutonium.  that  have  an  atomic  number  greater  than 
that  of  uranium.  The  disposal  of  transuranic  waste 
at  the  Waste  Isolation  Pilot  Plant  (WIPP)  is  being 
analyzed  in  the  Draft  Waste  Isolation  Pilot  Plant 
Disposal  Phase  Supplemental  Environmental 
Impact  Statement.  ODE  is  developing  WIPP.  near 
Carlsbad,  New  Mexico,  as  a  potential  disposal 
bcility  for  transuranic  wastes.  DOE  is  evaluating 
the  disposition  of  weapons-usable  plutonium, 
which  would  be  relevant  if  the  residue  or  scrub 
alloy  materials  were  treated  to  septarate  the 
plutonium  from  other  constituents.  Such  potential 
uses  include  using  the  plutonium  in  mixeiid  oxide 
fuel  for  power  reactors,  immobilization,  and 
disposal  in  a  deep  borehole. 

As  a  result  of  the  potential  for  disposal  of  these 
materials  at  WIPP.  "disposal  requirements"  for  the 
residues  and  scrub  alloy  refers  to  the  Planning  Basis 
Waste  Acceptance  Criteria  for  WIPP  (or  alternative 
treatment  level,  depending  on  decision  in  the 
Record  of  Decision  for  the  WIPP  SEIS II).  and  any 
other  requirements  that  must  be  nfet  to  allow 
disposal,  such  as  safeguards  termination 
requirements.  Requirements  for  other  disposition 
will  be  developed  as  part  of  detailed  NEPA  analyses 
that  will  be  tiered  from  the  Storage  and  Disposition 
of  Weapons-Usable  Fissile  Materials  Programmatic 
Environmental  Impact  Statement  (draft  issued  by 
DOE  in  February  1996;  also  see  item  6  under 
"Related  NEPA  Documentation"  in  this  Notice). 


requirements  for  disposal.^  Because  of 
the  plutoniimi  concentration  and  the 
relative  ease  wdth  v^ch  plutonium 
could  be  recovered  from  the  residues, 
such  residues  could  be  attractive  to 
terrorist  organizations  as  a  source  of 
plutonium  (about  2.600  kg  could  be 
separated  from  the  Rocky  Flats  residues 
and  scrub  alloy)  for  use  in  nuclear 
weapons  or  other  terrorist  devices. 
Diluting  these  materials  could  reduce 
the  plutonium  concentrations 
sufficiently  to  meet  disposal 
requirements  but,  for  many  samples  of 
the  residues,  probably  would  yield  an 
extremely  large  waste  volimie  that 
would  be  very  costly  to  transport  and 
dispose  of.  Therefore,  in  addition  to 
dilution,  alternatives  need  to  be 
considered,  such  as  treatments  that 
would  either  bind  the  plutoniiun  in  a 
matrix  from  which  it  would  be  difficult 
to  extract,  or  treatments  that  would 
separate  the  plutonium  from  the 
remaining  constituents  of  the  residues 
and  scrub  alloy.  Any  separated 
plutonium  would  not  be  used  for 
nuclear  weapons  purposes,  but  would 
be  safely  stored  in  secure  facilities  with 
other  similar  materials,  pending 
disposition  (see  footnote  1).  Whenever 
feasible.  DOE  would  offer  such  storage 
facilities  to  be  placed  under 
International  Atomic  Energy  Agency 
(IAEA)  safeguards.  For  the  other  64,300 
kg  of  plutonium-bearing  residues 
currently  in  storage  at  the  Rocky  Flats 
Site,  the  activities  discussed  in  the  Solid 
Residue  Environmental  Assessment  will 
meet  the  transuranic  waste  disposal  and 
safeguttrds  termination  requirements 
and  will  not  be  addressed  in  this  EIS. 

This  EIS  vdll  evaluate  reasonable 
management  alternatives  for  the 
approximately  42.300  kg  of  plutoniiun 
residues  discussed  above,  including 
treatment  of  the  material  to  a  form  and 
concentration  that  is  suitable  for 
disposal  or  other  disposition.  Evaluation 
of  tbese  alternatives  at  this  time  will 
facilitate  planning  for  disposal  or  other 
disposition,  and  allow  any  additional 
treatment  to  be  integrated  with  the  on- 
going stabilization  process  so  that 


'  Materials  that  could  be  used  to  fuel  nuclear 
weapons  (e.g.,  Urenium-23S  or  Plutonium-239)  are 
required  to  be  placed  under  a  system  of  controls 
and  protections  to  ensure  that  they  are  not  misused 
or  lost.  This  system  of  controls  and  protections  is 
referred  to  as  "safeguards."  In  general,  wastes  that 
contain  large  enough  concentrations  of  nuclear 
weapons-usable  materials  cannot  be  disposed  of     - 
unless  actions  (such  as  reducing  the  concentration 
of  nuclear  weapons  usable  materials,  or 
immobilizing  such  materials  so  that  they  would  be 
exceptionally  difiicult  to  recover)  are  taken  that 
make  it  no  longer  necessary  to  "safeguard"  them. 
The  requirements  that  define  the  state  into  which 
such  wastes  must  be  converted  in  order  for  them 
no  longer  to  require  "safeguards"  are  referred  to  as 
"safeguards  termination  requirements". 


handling  the  material  can  be  minimized 
(i.e.,  by  avoiding  potential  double 
handling).  Minimizing  such  hAnHliftg 
would  reduce  the  worker  risk  associated 
with  achieving  a  material  form  suitable 
for  disposal  or  other  disposition. 

In  aaditibn  to  the  residues  discussed 
above,  approximately  700  kg  of  scrub 
alloy  (predominately  a  magnesium/ 
aluminum/americiiun/plutonium  metal 
mixture)  currently  in  storage  at  the 
Rocky  Flats  Site,  containing  about  200 
kg  of  plutonium.  also  needs  treatment 
before  being  suitable  for  disposal  or 
other  disposition.  Due  to  similarities  in 
the  issues  related  to  the  management  of 
the  scrub  alloy  and  the  plutonium 
residues,  management  altemadves  for 
the  scrub  alloy  will  also  be  analyzed  in 
this  EIS. 

The  entire  inventory  of  plutonium 
residues  currently  stored  at  Rocky  Flats 
is  included  in  the  Draft  Waste 
Management  Programmatic 
Environmental  Impact  Statement 
(WMPEIS)  under  the  assumption  that  it 
may  be  managed  as  transuranic  waste. 
The  WMPEIS  analyzes  storage  and 
treatment  configurations  (i.e., 
centralized,  regionalized  and 
decentralized  treatment  and  storage)  for 
transuranic  wastes,  including  the  Rocky 
Flats  plutonium  residues.  The  analysis 
of  alternatives  in  this  EIS  will  take  into 
account  the  analyses  of  alternatives  in 
the  WMPEIS  and  the  decisions  made  in 
any  Records  of  Decisions  that  may  result 
from  those  analyses. 

Background 

Plutonium  residues  and  scrub  alloy 
were  generated  by  processes  used  to 
recover  and  purify  plutonium  and 
manufacture  components  for  nuclear 
weapons.  Approximately  125,000 
kilograms  (kg)  of  residues  (containing 
about  5,800  kg  of  plutonium)  and 
approximately  700  kg  of  scrub  alloy 
(containing  about  200  kg  o^  plutonium) 
are  currently  stored  at  various  DOE 
sites.  Of  these  totals,  approximately 
106,600  kg  of  the  residues  (containing 
about  3,000  kg  of  plutonium),  and 
nearly  all  of  the  scrub  alloy  are  stored 
in  various  types  of  containers  in  six 
former  plutonium  production  facilities 
at  the  Rocky  Flats  Site.  The  remaining 
approximately  18,400  kg  of  plutonium 
residues  are  stored  at  the  Savannah 
River  Site  in  South  Carolina,  the 
Hanford  Site  in  Washington,  Los 
Alamos  National  Laboratory  in  New 
Mexico,  and  Lawrence  Livermore 
National  Laboratory  in  California.  About 
6  kg  of  scrub  alloy  are  stored  at  the 
Savannah  River  Site.  Stabilization 
activities  for  the  approximately  18,400 
kg  of  plutonium  residues  and  6  kg  of 
scrub  alloy  not  located  at  the  Rocky 
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Flats  Site  are  analyzed  in  NEPA  reviews 
that  have  already  been  completed  or  are 
currently  underway.  These  reviews  are 
Usted  and  summarized  in  the  section  of 
this  notice  titled  "Related  NEPA 
Documentation."  The  final 
approximately  5  kg  of  plutonium 
residues  are  located  at  several  DOE 
sites,  each  having  an  inventory  of  less 
than  1  kg.  Treatment  options  for  these 
plutonium  residues  have  been  identified 
or  are  in  the  process  of  being  defined  by 
the  managements  of  the  installations  at 
which  these  residues  are  stored. 

The  plutonium  residues  at  the  Rocky 
Flats  Site  that  require  treatment  beyond 
stabilization  prior  to  disposal  or  other 
disposition  consist  of  four  categories: 
ash,  salts,  wet  residues,  and  direct 
repackage  residues.  The  residues  are 
grouped  into  these  categories  due  to 
chemical  similarities  or  similarities  in 
the  manner  in  which  they  could  be 
managed.  All  these  residue  categories 
and  scrub  alloy  will  be  discussed  in  this 
EIS  and  are  briefly  described  below.  The 
approximate  quantities  in  each  category 
requiring  treatment  beyond  stabilization 
to  prepare  them  to  meet  the 
requirements  for  disposal  or  other 
disposition  are  noted.* 

1.  Ash  Residues.  The  ash  residue 
category  consists  of  approximately 
28.000  kg  of  material  containing 
approximately  1,100  kg  of  plutonium  in 
three  basic  groups.  Examples  from  each 
group  are:  (a)  Incinerator  ash,  firebrick 
heels  and  fines,  and  soot:  (h)  pulverized 
sand,  slag  and  crucible:  and  (c)  graphite 
fines.  Approximately  71  percent  of  the 
ash  residue  inventory  (-19,900  kg) 
would  require  treatment  beyond 
stabilization  for  disposal  in  WIPP  or 
other  disposition. 

2.  Salt  Residues.  The  salt  residue 
category  consists  of  about  16,000  kg  of 
material  containing  approximately  1,000 
kg  of  plutonium  and  can  be  further  sub- 
divided into  three  groups: 
eiectrorefining  salts,  molten  salt 
extraction  salts,  and  direct  oxide 
reduction  salts.  These  salts  consist 
primarily  of  sodium  chloride,  potassium 
chloride  and  magnesium  chloride. 
Approximately  93  percent  of  the  salt 
residue  inventory  (-14,900  kg)  would 
require  treatment  beyond  stabilization 


'As  noted  pr(*viously  in  this  Notice,  a  total  of 
approxinutely  106.600  kg  of  plutonium  residues  is 
currently  in  storage  at  Rocky  Flats  Of  this  total, 
appmximately  6.600  kg  is  in  a  residue  category 
designated  "Classifled  Shapes"  that  does  not 
require  treatment  beyond  that  analyzed  in  the  Solid 
Residue  Environmental  Assessment.  This  leaver 
approximatelv  100.000  kg  of  residues  in  the  four 
listed  categories.  42.300  kg  of  which  will  need 
additional  treatment  beyond  that  analyzed  in  the 
Solid  Residue  Environmental  Assessment.  The 
scrub  alloy  is  not  a  plutonium  residue,  and  thus  is 
not  included  in  the  100.000  kg  residue  total. 


for  disposal  in  WIPP  or  other 
disposition. 

3.  Wet  Residues.  The  wet  residues 
consist  of  approximately  17,000  kg  of 
material  containing  approximately  600 
kg  of  plutonium  and  are  made  up  of  a 
disparate  assembly  of  materials,  such  as 
wet  (aqueous  and  organic  contaminated) 
combustibles,  plutonium  fluorides,  high 
efficiency  particulate  air  filter  media, 
sludges  and  Raschig  (glass)  rings. 
Approximately  26  pwrcsnt  of  the  wet 
residue  inventory  (-4,400  kg)  would 
require  treatment  beyond  stabilization 
for  disposal  in  WIPP  or  other 
disposition. 

4.  Direct  Repackage  Residues.  Tlie 
direct  repackage  residue  category 
consists  of  about  39,000  kg  of  material, 
containing  about  300  kg  of  plutonium, 
and  comprises  those  plutonium  residues 
that  are  considered  to  be  stable  and  do 
not  require  stabilization  for  storage. 
These  residues  consist  of  materials  such 
as  paper,  rags,  cloth,  plastic,  personal 
protective  equipment,  and  gaskets. 
Approximately  8  percent  of  the  direct 
repackage  residue  (-3,100  kg)  would 
require  treatment  for  disi>osal  in  WIPP. 

5.  Scrub  Alloy.  Scrub  alloy  is 
predominately  a  magnesium/aluminvun/ 
ameridum/plutonium  metal  mixture 
that  was  created  as  an  interim  step  in 
plutonium  recovery.  The  entire  Rocky 
Flats  scrub  alloy  inventory  of 
approximately  700  kg,  containing 
approximately  200  kg  of  plutonium,  will 
require  treatment  to  put  it  in  a  form  that 
world  meet  the  requirements  for 
disposal  in  WIPP  or  other  disposition. 

Preliminary  Alternatives 

Discussed  below  are  the  preliminary 
alternatives  identified  for  management 
of  certain  Rocky  Flats  Site  plutonium 
residues  (approximately  42,300  kg)  and 
scrub  alloy  (approximately  700  kg), 
including  transportation  to  reasonable 
treatment  sites  and  treatment  to  prepare 
them  for  disposal  or  other  disposition. 
DOE  welcomes  comments  on  these  or 
other  reasonable  alternatives  and  on  Ihe 
identification  of  a  preferred  alternative. 

Alternative  1 — No  Action:  The  No 
Action  alternative  consists  of  ongoing 
residue  storage  activities,  and  activities 
addressed  in  the  Solid  Residue 
Treatment,  Repackaging,  and  Storage 
Environmental  Assessment/Finding  of 
No  Significant  Impact,  plus  the  on-site 
storage  of  the  scrub  alloy  inventory  in 
its  current  form.  Under  the  No  Action 
alternative,  stabilization,  repackaging, 
and  monitoring  of  the  entire  plutonium 
residue  inventory  for  safe  interim 
storage  would  continue.  Interim  storage 
would  be  in  containers  and  under 
conditions  appropriate  for  a  period  of 
approximately  20  years,  with 


approximately  64,300  kg  of  the  residues 
prepared  for  waste  disposal.  The  other 
42,300  kg  ofplutonium  residues  and  the 
scrub  alloy  would  remain  in  a  form  that 
is  not  suitable  for  disposal  as  waste,  or 
other  disposition. 

AHemative  2 — On-Site  Treatment: 
This  alternative  would  involve 
traetment  at  the  Rocky  Flats  Site,  as 
discussed  below: 

a.  Treatment  Without  Plutonium 
Separation — ^This  alternative  includes 
treating  the  plutonium  residues  or  scrub 
alloy  to  prepare  the  material  for  disposal 
as  %vaste  without  removal  of  the 
plutonium.  This  treatment  alternative 
would  use  techniques  such  as 
immobilization,  (e.g.,  ceramification  or 
vitrification),  or  dilution  by  blending 
with  other  matrix  materials  (e.g., 
blending  tlie  salt  residties  with  depleted 
uranium  oxide  or  additional  salt).  The 
resulting  waste  form  would  meet  the 
planning  basis  waste  acceptance  criteria 
for  disposal  in  WIPP.  The  material 
would  no  longer  be  attractive  as  a 
potential  source  of  plutonium  since  it 
would  be  in  a  physical  and  chemical 
form  from  which  it  would  be  difficult  to 
recover  the  plutonium,  or  the  resulting 
material  would  have  too  low  a 
concentration  of  plutonium.  However, 
the  dilution  approach  would  result  in 
substantially  greater  amounts  of 
transuranic  waste. 

b.  Treatment  With  Plutonium 
Separation — Plutonium  separation 
would  consist  of  removing  the 
plutonium  from  the  residue  or  scrub 
alloy.  Plutonium  separation  would 
generate  two  distinct  forms  of  material: 
a  treated  waste  form  and  a  plutonium 
metal  or  oxide.  The  treated  waste  would 
meet  the  planning  basis  waste 
acceptance  criteria  for  disposal  in  WIPP. 
The  plutonium  metal  or  oxide  would  be 
in  a  form  that  would  be  suitable  for 
disposition  in  accordance  with  the 
decisions  resulting  from  the  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  Programmatic  EIS.  The  Rocky 
Flats  Plutonium  Residues  and  Scrub 
Alloy  EIS  will  include  analysis  of  any 
actions  needed  to  manage  separated 
plutonium  until  the  decisions  resulting 
from  the  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials 
Programmatic  EIS  are  implemented. 
Under  this  treatment  alternative,  there 
would  be  no  need  to  dilute  the 
plutonium-bearing  materials  to  allow 
them  to  meet  transuranic  waste  disposal 
requirements,  although  other  types  of 
waste  would  be  produced  that  are  more 
easily  disposed  of.*  The  recovered 


'Both  low-level  radioactive  and  hazardous  wastes 
could  be  generated  as  a  result  of  such  treatnMnt. 
Any  hazardous  tvastea  would  be  sent  to  a  licensed 
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plutonium  could  not  be  used  for  nuclear 
explosive  piuposes  under  the  DOE 
Secretarial  policy  established  in 
December  1994.^ 

Alternative  3 — Off-Site  Treatment: 
Under  this  alternative,  the  plutonium 
residues  or  scrub  alloy  would  be  treated 
off-site  using  various  treatment 
technologies,  with  or  without 
plutonium  separation,  as  discussed 
under  Alternative  2  above.  The 
plutonium  residues  might  require  pre- 
treatment  at  Rocky  Flats  to  modify  the 
material  composition  and  physical 
packaging  so  that  the  material  would  be 
in  a  condition  suitable  for 
transportation.  Potential  locations  for 
off-site  treatment  include:  the  Savannah 
River  Site,  the  Los  Alamos  National 
Laboratory  (LANL),  and  the  Lawrence 
Livermore  National  Laboratory  (LLNL). 
The  Savannah  River  Site  has  the 
capability  to  treat  most  residues  and  all 
scrub  alloy  efficiently.  LANL  and  LLNL 
each  have  facilities  that  could  tiea't  only 
part  of  the  salt  residues  (about  13,400 
kg),  but  at  much  slower  rates  than 
treatment  at  the  Savannah  River  Site. 
The  cost  of  treatment  at  LANL  and 
LLNL  is  expected  to  be  slightly  higher 
than  the  cost  of  treatment  at  the 
Savannah  River  Site.  None  of  these 
facilities,  including  the  Rocky  Flats  Site, 
currently  is  capable  of  treating  all  of  the 
ash  residues.  Fiuther,  treatment  at 
LANL  and  LLNL  may  be  difficult  to 
accommodate  in  light  of  the  other 
missions  of  those  sites.  Taking  account 
of  all  these  circumstances,  the  Savannah 
River  Site  appears  to  be  a  more  likely 
ofbite  location  for  treating  the  Rocky 
Flats  plutoniiun  residues  and  scrub 
alloy  than  LANL  or  LLNL.  Nevertheless, 
DOE  cannot  rule  out  the  possibility  that 
further  analysis  or  changing 
circumstances  might  provide  reasons  to 
treat  some  of  these  materials  at  LANL  or 
LLNL. 

Any  plutonium  that  might  be 
separated  under  the  "Treatment  With 
Plutonium  Separation"  option  would  be 
placed  in  storage  pending 
implementation  of  decisions  made  after 
completion  of  the  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  Programmatic  EIS.  As 
specified  for  Alternative  2.b  above,  the 
Rocky  Flats  Plutonium  Residues  and 
Scrub  Alloy  EIS  will  include  analysis  of 


commarcial  traatmant,  storage  and  disposal  hcility. 
Any  low-level  radioactive  wastes  would  be 
disposed  of  along  with  other  low-level  radioactive 
wastes  gemrated  at  the  Rocky  Flats  Site. 

>  Such  plutonium  would  be  stabilized,  packaged 
for  storage  (under  VOE  safe  storage  criteria  suitable 
for  SO  yean)  and  would  be  stored  at  Rocky  Flats 
pending  implementation  of  stoiage  and  disposition 
decisions.  While  in  storage,  the  plutonium  metal/ 
oxide  would  remain  safa  and  in  a  secured  bcility. 


any  actions  needed  to  manage  separated 
plutonium  until  the  decisions  made 
after  completion  of  the  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  Programmatic  EIS  are 
implemented. 

Public  Sf»ping  Process 

To  ensure  that  the  full  range  of  issues 
related  to  the  Rocky  Flats  Plutonium 
Residues  and  Scrub  Alloy  EIS  is 
addressed,  comments  on  the  proposed 
scope  of  the  EIS  are  invited  from  all 
interested  parties  during  the  scoping 
period.  Written  comments  should  be 
directed  to  Mr.  Charles  R.  Head  at  the 
address  indicated  above  under  the 
heading  ADDRESSES.  Agencies, 
organizations,  and  the  general  public  are 
also  invited  to  present  oral  comments  at 
the  public  scoping  meetings  to  be  held 
at  the  times  and  dates  listed  in  the 
DATES  section  above. 

Written  and  oral  comments  will  be 
given  equal  consideration.  Individuals 
desiring  to  speak  at  a  public  scoping 
meeting  (or  meetings)  should  pre- 
register  by  telephoning  or  writing  the 
contact  person(s)  designated  for  die 
meeting  as  specified  above  in  the  DATES 
section  of  this  Notice.  Pre-registration 
should  occur  at  least  four  days  before 
the  designated  meeting.  Persons  who 
register  at  the  meeting  will  be  called  on 
to  speak  as  time  permits,  after  the  pre- 
re^stered  speakers. 

To  ensure  that  everyone  has  an 
adequate  opportunity  to  speak,  each 
speaker  at  a  scoping  meeting  will  be 
allotted  five  minutes.  Depending  on  the 
number  of  persons  who  request  an 
opportunity  to  speak,  more  time  may  be 
allowed  for  speakera  representing 
several  parties  or  organizations.  Persons 
wishing  to  speak  on  behalf  of 
organizations  shouid  identify  the 
organization  in  their  request  Written 
comments  also  will  be  accepted  at  the 
meetings,  and  speakere  at  scoping 
meetings  are  encoiueged  to  provide 
written  versions  of  their  oral  comments 
for  the  record. 

DOE  will  record  and  prepare 
transcripts  of  the  oral  comments 
received  during  the  public  scoping 
meetings.  Interested  persons  will  be  able 
to  review  the  transcripts,  written 
comments,  refisrence  material,  related 
NEPA  documents,  and  backgroimd 
information  during  normal  business 
hours  at  the  following  locations: 
U.S.  Department  of  Energy,  Freedom  of 

Information  Room,  Room  lE-190. 

Forrestal  Building,  1000 

Independence  Avenue,  S.W., 

Washington,  D.C.  20585,  Telephone: 

202-586-6020 
U.S.  Department  of  Energy,  Public 

Reading  Room,  Gregg  Graniteville 


Library,  171  Univ«nty  Parkway, 
Aiken,  South  Carolina  29801, 
Telephone:  803-641-3465 

County  Library,  2002  Bull  Street. 
Savannah.  Georgia  31299-430. 
Telephone:  912-234-5127 

County  Library,  404  King  Street, 
Charleston,  South  Carolina  29403, 
Telephone:  803-723-1645 

Rocky  Flats  Qtizens  Advisory  Board, 
Public  Reading  Room,  9035 
Wadsworth  Avenue,  Suite  2250, 
Westminster,  Colorado  80021, 
Telephone:  303-420-7855 

Standley  Lake  Public  Reading  Room, 
8485  Kipling  Street,  Arvada,  Colorado 
80005,  Telephone:  303-456-0806 

U.S.  Department  of  Energy,  Golden 
Field  Office,  PubUc  Reading  Room. 
14869  Denver  West  Parkway,  Golden, 
Colorado  80401,  Telephone:  303-275- 
4742 

U.S.  EPA  Superfund  Records  Center, 
999  18th  Street,  5th  Floor,  Denver, 
Colorado  80202-2405,  Telephone: 
303-312-6473 

Colorado  Department  of  Public  Health 
and  Environment,  Information  Center, 
4300  Cherry  Creek  Drive  South, 
Denver,  Colorado  80222,  Telephone: 
303-692-2037 

Rocky  Flats  Public  Reading  Room,  Front 
Range  Community  College  Library, 
3645  West  112th  Avenue, 
Westminster,  Colorado  80030^ 
Telephone:  303-469-4435 

Albuquerque  Operations  Office, 
National  Atomic  Museiim,  20358 
Wyoming  Blvd.  S.E.,  Kirtland  Air 
Force  Base,  P.O.  Box  5400, 
Albuquerque,  New  Mexico  87185- 
5400,  Telephone:  505-^5-4378 

Los  Alamos  Community  Reading  Room, 
1450  Central,  Suite  101.  Los  Alamos, 
New  Mexico  87544,  Telephone:  505- 
665-2127 

Lawrence  Livermore  National 
Laboratory,  East  Gate  Visitors  Center, 
Greenville  Road,  Livermore, 
California  94550,  Telephone:  510- 
424-4026 

Oakland  Operations  Office,  U.S. 
Department  of  Energy,  Public  Reading 
Room,  EIC,  8th  Floor.  1301  Clay 
Street.  Oakland,  California  94612- 
5208,  Telephone:  510-637-1762  ' 
DOE  plans  to  issue  the  draft  EIS  in  the 

Spring  of  1997.  DOE  will  announce 

availability  of  the  draft  in  the  Federal 

Register  and  other  media,  and  will 

provide  the  public,  organizations,  and 

agencies  Mdth  an  opportimity  to  submit 

conunents.  These  comments  will  be 

considered  and  addressed  in  the  final 

EIS,  scheduled  for  issuance  in  the  Fall 

of  1997. 
Preliminary  Issues:  DOE  has 

preliminarily  identified  the 
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environmental  issues  listed  below  for 
analysis  in  tbe  Rocky  Flats  Plutonium 
Residues  and  Scrub  Alloy  EIS.  This  list 
is  presented  to  facilitate  discussion 
concerning  the  scope  of  the  EIS  and  is 
not  intended  to  exclude  consideration  of 
other  pertinent  issues  that  may  be 
suggested  during  the  scoping  period  or 
to  predetermine  the  scope  of  the  EIS. 
DOE  invites  comments  on  these  and  any 
other  issues  relevant  to  the  analysis  in 
the  EIS.  The  environmental  issues 
identified  by  DOE  are  as  follows: 

1 .  Public  and  Occupational  Safety  and 
Health:  The  potential  radiological  and 
non-radiological  impacts  of  the 
management  alternatives  for  the 
plutonium  residues  and  scrub  alloy, 
including  projected  efl^ects  on  workers 
and  the  public  from  routine  operations 
and  potential  accidents  at  the  Rocky 
Flats  Site.  Savaimah  River  Site,  Los 
Alamos  National  Laboratory,  and 
Lawrence  Livermore  National 
Laboratory,  and  along  transportation 
routes  from  the  Rocky  Flats  Site  to  the 
other  sites. 

2.  Environmental  Media:  Potential 
impacts  on  soil,  water,  and  the  air. 

3.  Sensitive  Environmental  Resources: 
Potential  impacts  on  plants,  animals, 
and  habitat,  including  impacts  to  flood 
plains,  wetlands,  and  threatened  and 
endangered  species  and  their  habitat. 

4.  Resource  Consumption:  Potential 
impacts  from  consumption  of  natural 
resources  and  energy,  including  water, 
natural  gas,  and  electricity. 

5.  Socioeconomic:  Potential  impacts 
on  local  communities,  including  labor 
force  employment  and  support  services. 

6.  Environmental  Justice:  Potential  for 
disproportionately  high  and  adverse 
impacts  of  DOE  activities  on  minority 
and  low-income  populations. 

7.  Cultural  Resources:  Potential 
impacts  on  cultural  resources,  such  as 
historic,  archaeological,  scientific,  or 
cultiu^Uy  important  sites. 

8.  Regulatory  Compliance:  The 
impacts  of  the  alternatives  on 
compliance  of  the  Rocky  Flats  Site. 
Savannah  River  Site,  Los  Alamos 
National  Laboratory,  and  Lawrence 
Livermore  National  Laboratory  with 
applicable  Federal  and  state  laws  and 
regulations. 

9.  Cumulative  Impacts:  The  impacts 
of  these  alternatives  in  conjimction  with 
other  past,  present  and  reasonably 
foreseeable  future  actions  regardless  pf 
agency  (Federal  or  non-federal)  or 
persons  undertaking  such  other  actions. 

10.  Potential  Irreversible  and 
Irretrievable  Commitment  of  Resources: 
The  potential  irreversible  and 
irretrievable  commitment  of  resources 
that  would  be  involved  in  each 
alternative. 


11.  Non-Proliferation  and 
International  Plutoniiun- processing 
Policy:  The  potential  impacts  to 
international  policy  regarding  the  non- 
proliferation  of  nuclear  weapons  and 
processing  of  plutonium  that  would  be 
involved  with  the  alternatives  involving 
separation  of  plutonium. 

nelated  NEPa  Docuwentation: 
Documents  that  have  been  or  are  being 
prepared  that  may  relate  to  the  scope  of 
the  Rocky  Flats  Plutonium  Residues  and 
Scrub  Alloy  EIS  include  the  following: 

12.  Solid  Residue  Treatment, 
Repackaging,  and  Storage 
Environmental  Assessment  (DOE/EA- 
1 120)  and  Finding  of  No  Significant 
Impact,  issued  April  1996.  This 
Environmental  AJisessment  addressed 
the  stabilization  of  the  plutonium 
residue  inventory  currently  at  the  Rocky 
Flats  Site.  The  actions  being 
implemented  based  on  the 
Environmental  Assessment  are  included 
in  the  No  Action  alternative  of  the 
Rocky  Flats  Plutonium  Residues  and 
Scrub  Alloy  Environmental  Impact 
Statement. 

13.  Rocky  Flats  Site- wide 
Environmental  Impact  Statement  Notice 
of  Intent  (59  FR  40011.  August  5.  1994). 
This  Notice  announced  DOE's  intention 
to  prepare  a  site-wide  EIS  for  the  Rocky 
Flats  Environmental  Technology  Site.  In 
a  Federal  Register  Notice  dated  July  17, 
1996,  DOE  deferred  completion  of  the 
Site-wide  EIS  pending  the  completion  of 
a  new  cleanup  agreement  (since 
completed)  with  the  Environmental 
Protection  Agency  and  the  State  of 
Colorado  and  decisions  that  may  result 
frt>m  issuance  of  the  WM  PEIS  (see  item 
5,  below). 

14.  Interim  Storage  of  Plutonium  at 
the  Rocky  Flats  Environmental 
Technology  Site  Environmental  Impact 
Statement  Notice  of  Intent  (61  FR 
37247.  July  17.  1996).  This  Notice 
announced  DOE's  intention  to  prepare 
an  eiviroiunental  impact  statement  to 
evaiuate  the  alternatives  for  providing 
safe  interim  storage  of  approximately  10 
metric  tons  of  plutonium  at  the  Rocky 
Flats  Environmental  Technology  Site 
pending  implementation  of  decisions 
based  on  the  Storage  of  Disposition  of 
Weapons — Usable  Fissile  Materials 
Programmatic  EIS.  Any  plutonium  that 
would  be  separated  through  the* 
treatment  at  Rocky  Flats  of  residues  and 
scrub  alloy  would  be  stored  in 
accordance  with  decisions  that  may 
result  bom  the  analysis  in  the  Interim 
Storage  of  Plutonium  at  the  Rocky  Flats 
Environmental  Technology  Site  EIS, 
pending  implementation  of  decisions 
based  on  the  Storage  and  Disposition  of 
Weapons — Usable  Fissile  Materials 
Programmatic  EIS. 


15.  Draft  Waste  Isolation  Pilot  Plant 
Disposal  Phase  Supplemental 
Environmental  Impact  Statement  (DOE/ 
EIS-0026-S2).  This  is  the  second 
supplemental  EIS  for  WIPP,  a  DOE 
research  and  development  project  that  is 
proposed  for  the  disposal  of  transuranic 
wastes.  The  Department's  proposed 
action  is  to  dispose  of  transuranic  waste 
at  the  facility.  Hie  Notice  of  Intent  for 
the  second  supplemental  EIS  was  issued 
on  August  23, 1995  (60  FR  43779).  The 
Rocky  Flats  plutonium  residues 
(including  transportation  to  WIPP)  are 
considered  in  the  scope  of  the 
supplemental  EIS.  The  draft 
supplemental  EIS  is  scheduled  to  be 
issued  in  late  1996  and  the  final 
supplemental  EIS  and  Record  of 
Decision  are  scheduled  to  be  issued  in 
the  Summer  of  1997.  The  Rocky  Flats 
Plutonium  Residues  and  Scrub  Alloy 
EIS  will  be  prepared  in  coordination 
with  the  WIPP  supplemental  EIS. 

16.  Dn^  Waste  Management 
Programmatic  Environmental  Impact 
Statement  (WMPEIS)  {DOE/EIS-0200- 
D,  August  1995).  The  WMPEIS 
considera  alternative  approaches  for 
consolidating  the  management  of  the 
Department  of  Energy's  low-level,  low- 
level  mixed,  hazardous,  transuranic, 
and  high-level  waste.  Records  of 
Decision  based  on  the  WMPEIS  are 
scheduled  to  be  issued  starting  in  1997 
and  will  be  made  by  waste  type.  The 
Rocky  Flats  Phutdnium  Residues  and 
Scrub  Alloy  EIS  will  be  prepared  in 
coordination  with  the  WMPEIS  and 
applicable  records  of  decision  that  may 
be  issued  before  completion  of  this  EIS. 

17.  Draft  Storage  and  Disposition  of 
Weapons — Usable  Fissile  Materials 
Programmatic  Environmental  Impact 
Statement  (DOE/EIS-0229-D,  February 
1996).  This  Programmatic  EIS  analyzes 
the  potential  environmental  impacts 
associated  with  approaches  to  storage 
and  disposition  of  the  Department's 
weapons-usable  fissile  materials, 
including  plutonium.  Under  the  No 
Action  alternative,  Rocky  Flats 
plutonium  metals  and  oxides,  including 
any  plutoniimi  metals  or  oxides 
generated  as  part  of  plutonium  residue 
treatment,  would  remain  at  Rocky  Flats. 
Under  all  other  alternatives,  stabilized 
weapons-usable  Rocky  Flats  material 
would  be  transferred  to  another  DOE 
site.  The  treatment  alternatives 
discussed  in  this  Notice  of  Intent  that 
involve  separation  of  plutonium  would 
generate  weapons-usable  plutonium 
metals  and  oxides  that  would  be  stored 
and  dispositioned  according  to 
decisions  made  based  on  the  Storage 
and  Disposition  of  Weapons — Usable 
Fissile  Materials  Programmatic  EIS.  Tbe 
final  Storage  and  Disposition  of 
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Weapons — Usable  Fissile  Material 
Pro^^mmatic  EIS  is  scheduled  to  be 
issued  in  late  1996. 

18.  Final  Environmental  Impact 
Statement  for  Continued  Operation  of 
Lawrence  Livermore  National 
Laboratory  (DOE/EIS-0157.  August 
1992.  the  "LLNL  Site-wide  OS").  This 
document  analyzes  the  potential 
environmental  impacts  of  a  proposed 
action  to  continue  operation  of 
Lawrence  Livermore  National 
Laboratory  and  Sandia  National 
Laboratories.  Livermore.  The  LLNL  site- 
wide  EIS  also  analyzes  the  potential 
environmental  impacts  associated  with 
a  no-action  alternative  involving 
continuing  operations  at  FY  1992 
funding  levels  without  further  growth, 
an  alternative  to  modify  operations  to 
reduce  adverse  environmental  impacts 
of  operations  or  facilities,  and  a 
shutdown  and  decommissioning 
alternative.  The  Record  of  Decision  for 
the  LLNL  Site-wide  EIS  (58  FR  6268. 
January  27. 1993)  announced  that  DOE 
had  decided  to  continue  the  operation 
of  LLNL  and  Sandia  National 
Laboratories.  Livermore,  including  near- 
term  (within  5  to  10  years)  proposed 
projects.  Tbis  action  included  current 
operations  plus  programmatic 
enhancements  and  facility 
modifications  required  to  support  the 
research  and  development  missions 
established  for  the  Laboratories  by 
Congress  and  the  President.  The 
alternatives  to  be  analyzed  in  the  Rocky 
Flats  Plutoniiun  Residues  and  Scrub 
Alloy  EIS  that  would  involve  treatment 
of  a  portion  of  the  Rocky  Flats 
plutonium  residues  at  LLNL  will 
represent  activities  beyond  those 
considered  in  the  LLNL  Site-wide  EIS. 

19.  Los  Alamos  National  Laboratory 
Site-wide  EIS  Notice  of  Intent  (60  FR 
92:25697-8.  May  12, 1995).  This  notice 
annoimced  DOE's  intention  to  prepare  a 
Site-wide  EIS  to  address  operations  and 
planned  activities  at  the  Los  Alamos 
National  Laboratory  foreseen  in  the  next 
5  to  10  years.  DOE  anticipates  that  this 
EIS  will  provide  an  analysis  of  all 
activities  at  LANL  and  all  DOE  land 
management  activities  related  to 
operations  at  LANL.  The  draft  LANL 
Site-wide  EIS  is  scheduled  to  be  issued 
in  mid-1997.  The  alternatives  to  be 
analyzed  in  the  Rocky  Flats  Plutonium 
Residues  and  Scrub  Alloy  EIS  that 
would  involve  treatment  of  a  portion  of 
the  Rocky  Flats  plutonium  residues  at 
LANL  will  be  prepared  in  coordination 
with  the  analyses  being  performed  for 
the  LANL  Site-wide  EIS. 

20.  Plutonium  Finishing  Plant 
Stabilization  Environmental  Impact 
Statement  {DOE/EIS-02A4,  May  1996). 
This  EIS  addressed  the  potential 


environmental  impacts  associated  with 
alternative  technological  processes  at 
the  Hanford  Site  for  stabilizing 
plutonium-bearing  materials,  including 
plutonium  residues.  In  the  Record  of 
Decision  for  this  EIS  (61  FR  36352,  July 
10. 1996).  DOE  decided  that  the 
plutoniimi  residues  having  a  low 
plutonium  content  (less  than  50  weight 
percent)  and  meeting  criteria 
establisbed  by  DOE  will  be  immobilized 
at  the  Plutonium  Finishing  Plant 
through  a  cementation  process  and 
stored  pending  disposal.  This  EIS 
provided  the  NEPA  analyses  required 
for  managmnent  of  the  plutonium 
residues  currently  stored  at  the  Hanford 
Site. 

21.  Interim  Management  of  Nuclear 
Materials  at  the  Savannah  River  Site 
EnviroTunental  Impact  Statement  (DOE/ 
EIS-O220,  the  IMNM  EIS).  The  IMNM 
EIS  addressed  the  potential 
environmental  impacts  associated  with 
alternatives  that  the  Department  could 
implement  to  stabilize  a  variety  of 
nuclear  materials  that  are  at  the 
Savannah  River  Site  for  improved  safety 
or  to  convert  them  to  another  form  to 
support  the  Department's  programs. 
This  analysis  also  included  an 
evaluation  of  the  alternatives  for  the 
treatment  of  approximately  1.000  kg  of 
plutonium  residues  and  approximately 
6  kg  of  scrub  alloy  (discussed  in  IMNM 
EIS  Section  2.3.3.  "Plutonium  and 
Uraniimi  Stored  in  Vaults"),  some  of 
which  originated  at  Rocky  Flats  Site  and 
is  currently  in  storage  at  the  Savannah 
River  Site.  Three  Records  of  Decision 
have  been  issued  for  the  IMNM  EIS  (60 
FR  65300.  December  19, 1995;  61  FR 
6633,  February  21, 1996;  and  61  FR 
48474,  September  13, 1996),  each 
covering  different  materials.  The 
decision  regarding  the  plutonium 
residues  and  scrub  alloy,  specified  in 
the  first  Record  of  Decision,  was  to 
process  these  materials  through  the 
canyon  facilities  to  a  form  that  meets  the 
DOE  storage  criteria  (DOE-STD-3013- 
94)  and  to  store  the  plutonium  at  the 
Savannah  River  site. 

Issued  in  Washington,  D.C  on  this  15th 
day  of  November,  1996. 
Peter  N.  Brush, 

Acting  Assistant  Secretary.  Environment, 
Safety  and  Health. 

(FR  Doc.  96-29650  Filed  11-15-96;  12:52 

pm) 
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Availabiiity  orihe  Stockpile 
Stewardship  and  Management  nnal 
Programmatic  Environmental  Impact 
Statement 

AQENCY:  Department  of  Energy. 


ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  annoimces  the  availability  of  the 
Stockpile  Stewardship  and  Management 
Final  Programmatic  Ekivironmental 
Impact  Statement  (PEIS),  DOE/EIS- 
0236.  The  Stockpile  Stewardship  and 
Management  PEIS  analyzes  the 
consequences  to  the  environment 
associated  with  alternative  ways  of 
maintaining  the  safety  and  reliability  of 
the  nuclear  weapons  stockpile  in  the 
absence  of  imderground  nuclear  testing. 
DATES:  The  Enviroimiental  Protection 
Agency  published  its  Notice  of 
Availability  regarding  this  Final  PEIS  on 
November  15, 1996.  DOE  intends  to 
issue  a  Record  of  Decision  on  the 
Stockpile  Stewardship  and  Management 
PEIS  no  sooner  than  30  days  from  the 
publication  date  of  the  Enviroimiental 
Protection  Agency  Notice  of  Availability 
in  the  Federal  Register. 
ADDRESSES  AND  FURTHER  INFORMATXM:  A 
copy  of  the  entire  Final  PEIS  (five 
volumes)  or  its  Summary  may  be 
obtained  upon  request  by  calling  1-800- 
776-2765,  or  writing  to:  Reconfiguration 
Group.  Office  of  Technical,  and 
Environmental  Support,  DP— 45,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585. 

Requests  for  copies  of  the  Final  PEIS 
can  also  be  made  electronically  via 
computer  as  follows:  Federal 
Information  Exchange  Bulletin  Board, 
InterNet  Address:  http;//web.fie.com/ 
fedix/doeoor.html.  Modem  ToU-Free:  1- 
800-783-3349,  DC  Metro  Modem:  301- 
258-0953. 

For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington  DC  20585,  (202)  586-4600 
or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  the  end  of  the  Cold  War  and 
changes  in  the  world  poUtical  regimes, 
the  United  States  is  no  longer  producing 
new  design  nuclear  weapons  and  is  no 
longer  conducting  underground  nuclear 
testing.  Instead,  the  emphasis  of  the 
United  States'  nuclear  weapons  program 
is  on  reducing  the  size  of  the  Nation's 
nuclear  stockpile  by  dismantling 
existing  nuclear  weapons.  The  DOE  has 
been  directed  by  the  President  and 
Congress  to  maintain  the  safety  and 
reliability  of  the  reduced  nuclear 
weapons  stockpile  in  the  absence  of 
undergroimd  nuclear  testing.  In  order  to 
fulfill  that  responsibility,  DOE  has 
developed  the  Stockpile  Stewardship 
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and  Management  Program  to  provide  a 
single,  highly  integrated  technical 
program  for  maintaining  the  continued 
safety  and  reliability  of  the  nuclear 
stockpile.  The  Stockpile  Stewardship 
and  Management  PEIS  describes  and 
analyzes  alternative  ways  to  implement 
the  Stockpile  Stewardship  and 
Management  Program. 

Stockpile  stewardship  refers  to 
activities  associated  with  research, 
design,  development,  and  testing  of 
nuclear  weapons,  and  the  assessment 
and  certification  of  their  safety  and 
reliability.  The  stockpile  stewardship 
portion  of  the  PEIS  evaluates  the 
potential  environmental  impacts  of 
three  pro{>o8ed  facilities:  the  National 
Ignition  Facility  (NIF),  the  Contained 
Firing  Facility,  and  the  Atlas  Facility. 
Four  sites  are  potentially  affected  by  the 
Stockpile  Stewardship  alternatives:  Los 
Alamos  National  Laboratory  (LANL). 
Lavirrence  Livermore  National 
Laboratory  (LLNL),  Sandia  National 
Laboratories/New  Mexico  (SNL),  and 
the  Nevada  Test  Site  (NTS). 

Stockpile  management  refera  to 
activities  associated  with  the 
production,  maintenance,  surveillance, 
refurbishment,  and  dismantlement  of 
the  nuclear  weapons  stockpile.  The 
stockpile  management  portion  of  the 
PEIS  evaluates  the  potential 
environmental  impacts  of  the  reasonable 
alternatives  for  carrying  out  the 
stockpile  management  functions. 
Alternative  sites  are  assessed  for  nuclear 
weapons  assembly/disassembly,  and  for 
fabrication  of  plutoniiun,  uranium,  high 
explosives,  and  nonnuclear 
components.  Eight  sites  are  potentially 
afiiected:  Savannah  River  Site  (SRS),  Oak 
Ridge  Reservation  (ORR).  Pantex  plant 
(Pantex),  Kansas  Qty  Plant  (KCP), 
LANL.  LLNL,  SNL,  and  NTS. 

The  PEIS  also  evaluates  the  No  Action 
alternative  of  relying  on  existing 
facilities  and  continuing  the  missions  at 
current  sites  to  achieve  both  stockpile 
stewardship  and  stockpile  management 
missions.  The  No  Action  alternative 
assesses  the  environmental  impacts  of 
the  on-going  Stockpile  Stewardship  and 
Management  Program  and  provides  a 
baseline  against  which  alternatives  can 
be  evaluated. 

The  following  preferred  alternatives 
have  been  identified: 

Stockpile  Stewardship 

— Construct  and  operate  the  NIF  at 

LLNL: 
— Construct  and  operate  the  Contained 

Firing  Facility  at  LLNL; 

— Construct  and  operate  the  Atlas 
Facility  at  LANL. 


Stockpile  Management 

— Secondary  and  Case  Component 
Fabrication— downsize  the  Y-12  Plant 
at  ORR: 
— Pit  Component  Fabrication — re- 
establish capability  and  appropriate 
capacity  at  LANL; 
— Assembly/Disassembly — downsize  at 

Pantex; 
— High  Explosives  Fabrication — 

downsize  at  Pantex; 
— Nonnuclear  Component  Fabrication — 
downsize  at  KCP. 

Based  on  the  analyses  fwrformed  to 
support  this  PEIS,  the  preferred 
alternatives  for  strategic  reserve  storage 
are  as  follows:  (1)  Hi^ly  enriched 
uranium  strategic  reserve  storage  at  Y- 
12;  and  (2)  plutonium  pit  strategic 
reserve  storage  in  Zone  12  at  Pantex. 
The  preferred  alternatives  for  strategic 
reserve  storage  could  change  based 
upon  analyses  conducted  in  support  of 
the  Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Materials  Final  PEIS. 
Decisions  on  strategic  reserve  storage 
are  not  expected  to  be  made  imtil  both 
the  Stockpile  Stewardship  and 
Management  Final  PEIS  and  the  Storage 
and  Disposition  of  Weapons-Usable 
Fissile  Materials  Final  PEIS  are 
completed.  The  preferred  alternative  for 
plutonium-242  oxide  at  SRS  is  to 
transport  the  material  to  LANL  for 
storage. 

DOE  has  distributed  copies  of  the 
Stockpile  Stewardship  and  Management 
Final  PEIS  to  interested  individuals  and 
organizations.  Additicmal  copies  of  the 
Final  PEIS  are  available  to  any  other 
interested  persons  and  can  be  requested 
as  described  above.  DOE  expects  to 
issue  a  Record  of  Decision  on  the 
Stockpile  Stewardship  and  Management 
PEIS  no  sooner  than  Decembw  16, 1996. 

Signed  in  Washington.  DC  this  13th  day  of 
November  1996.  for  the  United  States 
Department  of  Energy. 
Victor  H.  Kate, 

Assistant  Secretary  for  Defense  Programs. 
(PR  Doa  9&-29540  Filed  11-18-96;  8:45  am] 


Secretary  of  Energy  Adviaory  Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board. 

Date  and  Time:  Tuesday.  December  3. 
1996, 9:00  am-l:00  pm. 


Place:  National  Press  Club,  14th  and 
F  Streets,  NW,  Washington,  DC  20045. 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Fredlimd,  Deputy  Director,  1000 
Independence  Avenue,  SW, 
Washington.  E)C  20585;  or  by  phcme 
(202)  586-7092,  fax  (202)  586-6279,  or 
e-mail  dick.fredlimdOhq.doe.gov. 

SUPPLEMENTARY  MFORMATION: 

Purpose  of  the  Committee:  The 
Secretary  of  Energy  Advisory  Board 
(Board),  comprised  of  distinguished 
members  of  the  private  sector,  provides 
expert,  independent  advice,  information 
and  recommendations  to  the  Secretary. 
Issues  addressed  by  the  Board  include 
the  Department's  management  reforms, 
basic  and  applied  research  and 
development  activities,  and  other  issues 
related  to  the  Department's  energy, 
science  and  technology,  environmental 
quality  and  national  security 
responsibilities. 

Tentative  Agenda 

Tuesday.  December  3, 1996 

9:00  am-^:15  am— Opening  Remarks 
9:15  am-ll:00  am — ^Message  from  the 
Secretary:  IX)E  Accomplishments 
and  Priorities 
11:00  am-12:30  pm — Subcommittee 
Reports  and  Discussion  of  the 
following:  Laboratory  Operations 
Board,  Openness  Advisory  Panel. 
Task  Force  on  the  Non-Proliferation 
and  Arms  Control  Implications  of 
Weapons-Usable  Fissile  Material 
Disposition  Alternatives,  and  Task 
Force  on  Electric  System  Reliability 
12:30  pm-l:00  pm — Public  Comment 
1:00  pm — Adjourn. 

A  final  agenda  will  be  available  at  the 
meeting. 

Pubbc  Participation:  The  Chairman  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a'  fashion  that  will,  in  the 
Chairman's  judgment.  £acilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Miamisburg,  Ohio,  the  Board 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  'Hie  Board  will  make  every 
effort  to  hear  the  views  of  all  interested 
parties.  Written  comments  may  be 
submitted  to  Dick  Fredlimd,  Disputy 
Director,  Secretary  of  Energy  Advisory 
Board,  AB-1. 1000  Independence 
Avenue.  SW,  Washington,  DC  20585,  or 
sent  by  fax  to  (202)  586-6279,  or  by  e- 
mail  to  dick.fi«dlundMq.doe.gov. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
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Independence  Avenue.  SW, 
Washington,  DC,  between:  9:00  am  and 
4:00  pm.  Monday  through  Friday  except 
FedeiBl  holidays. 

Issued  at  Washington,  DC,  on  November 
14, 1996. 

Rachel  Saamd, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(PR  Doc.  96-29578  Filed  11-18-96;  8:45  am] 


Bonneville  Power  Admlniatration 

Albonl  Falla  Wildlife  Management  Plan 

AGENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Finding  of  No  Significant 
Impact  (FONSI)  and  Floodplain 
Statement  of  Findings. 

summary:  Bonneville  Power 
Administration  (BPA)  proposes  to  fund 
the  development  and  implementation  of 
the  Albeni  Falls  Wildlife  Management 
Plan  (Plan).  The  Plan  addresses  wildlife 
mitigation  projects  in  the  Lake  Pend 
Oreille,  Ideiio,  vicinity  that  are 
approved  by  the  Northwest  Power 
Planning  Council  (Coimcil).  The  Plan  is 
a  cooperative  effort  led  by  an 
Interagency  Work  Group  that  includes 
the  Idaho  Department  of  Fish  and  Game 
(IDFG);  United  States  Fi^  and  Wildlife 
Service  (USFWS);  United  States  Forest 
Service  (USPS);  United  States  Army 
Corps  of  Engineers  (COE);  the  Kalispel 
Tribe;  and  the  Upper  Columbia  United 
Tribes  (UCUT). 

When  implemented,  the  proposed 
action  would  meet  BPA's  obligation  to 
protect,  mitigate,  and  enhance  wildlife 
affected  by  construction  of  Albeni  Falls 
Dam  and  is  consistent  with  the 
Council's  F&W  Program  and 
amendments.  BPA's  proposed  action 
would  guide  the  development  of 
wildlife  mitigation  projects,  increase  the 
quantity  and  quality  of  wetland  and 
riparian  wildlife  habitats  in  the  Lake 
Pend  Oreille  study  area,  and 
demonstrate  the  compatibility  of  habitat 
restoration  and  wildlife  management 
with  the  land  use  goals  and  objectives 
of  Bonner  and  Kootenai  Counties,  Idaho. 

BPA's  proposed  action  would 
increase  opportunities  for  BPA  to  take 
credit  for  wildlife  mitigation  imder  the 
Council's  F&W  Program  and  allow 
funding  of  wildlife  habitat  protection, 
improvement,  O&M,  and  M&E  activities 
for  the  life  of  the  mitigation  measures. 
The  proposed  action  would  enable  the 
Interagency  Work  Group  to  secure  both 
public  and  private  lands  to  protect  a 
variety  of  wetland  and  riparian  habitats, 
restore  28,587  habitat  units  lost  as  a 


result  of  the  construction  of  Albeni  Falls 
Dam,  and  conduct  long-term  wildlife 
management  activities  at  individual 
mitigation  projects  located  within  the 
overall  study  area.  A  detailed  Site  Plan 
would  be  develo|)ed  for  each  wildlife 
mitigation  project  that  is  consistent  with 
wildlife  mitigation  goals  (See  EA 
Chapter  2.  pp.  6-9),  and  landowner  or 
land  management  agency  objectives. 
Site  Plans  will  dociunent  all  site- 
specific  habitat  improvement,  O&M.  and 
M&E  activities  to  be  performed  at  each 
individual  mitigation  project  area. 
Exhibits  will  include  but  are  not  limited 
to  cultimd  resource  reviews,  survey 
results,  and  mitigation  plans;  an  erosion 
control  program;  State  and  Federal 
permit  approvals  as  appropriate; 
engineering  specifications;  time 
schedules;  equipment;  and  personnel 
needs.  To  ensure  environmental  impacts 
are  within  the  range  of  those  addressed 
in  this  EA,  all  completed  Site  Plans 
would  be  submitted  to  and  approved  by 
BPA  prior  to  funding  and 
implementation  decisions. 

BPA  has  prepared  an  environmental 
assessment  (DOE/EA-10g9)  evaluating 
the  potential  environmental  effects  of 
No  Action  (Alternative  A)  and  the 
proposed  action  (Alternative  B). 
Restoring  weUand  and  riparian  habitat 
under  Alternative  B  would  not  cause 
significant  environmental  impact 
because:  (1)  There  would  be  only 
limited,  short-term  impacts  on  soils,  air 
quality,  water  quality,  wildlife 
(including  no  effect  on  endangered 
species),  vegetation,  and  fish;  and  (2) 
there  would  be  no  significant  effects  on 
cultural  resources  or  land  use.  Based  on 
the  analysis  in  the  environmental 
assessment  (EA),  BPA  has  determined 
that  the  proposed  action  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hmnan  environment, 
within  the  meaning  of  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969.  Therefore,  the  preparation  of  an 
environmental  impact  statement  (EIS)  is 
not  required  and  BPA  is  issuing  this 
FONSI. 

A  finding  is  included  that  there  is  no 
practicable  alternative  to  locating 
wildlife  habitat  mitigation  projects 
within  a  100-year  floodplain. 
ADDRESSES:  For  copies  of  this  FONSI, 
please  call  BPA's  toll-free  dociunent 
request  line:  800-622-4520. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Robert  L.  Shank— ECN,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portiand,  Oregon,  97208-3621,  phone 
number  503-230-5115,  fax  number 
503-230-5699. 

Pu6/jc  Availability:  This  FONSI  will 
be  distributed  to  all  persons  and 


agencies  knoMm  to  be  interested  in  or 
affected  by  the  proposed  action  or 
alternatives. 

SUPPLEMENTARY  INFORMATION:  Under 
provisions  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  of  1980  (Act),  BPA 
protects,  mitigates,  and  enhances  fish 
and  wildlife  and  their  habitats  affected 
by  the  construction  and  operation  of  the 
Federal  hydroelectric  system  in  the 
Columbia  River  Basin.  This  is 
accomplished  through  funding  of 
measures  that  are  consistent  with  the 
Coimcil 's  Fish  and  Wildlife  Program 
(F&W  Program)  and  other  purposes  of 
die  Act  (16  U.S.C.  839b(h)(10)(A)].  The 
site-specific  fish  and  wildlife  mitigation 
projects  that  BPA  funds  are  intended  to 
help  reach  the  Council 's  mitigation 
goals  and  are  "in  addition  to,  not  in  lieu 
of,  other  expenditiu«s  authorized  or 
required  from  other  entities  under  other 
agreements  or  provisions  of  law." 

In  1989,  the  Council  amended  its 
F&W  Program  to  include  assessments  of 
wildlife  habitat  losses  resulting  from 
construction  of  Albeni  Falls  Dam. 
Consistent  vtrith  Section  1003(7)  of  the 
Program's  Wildlife  Mitigation  Rule,  the 
Council  reviewed  and  approved  Albeni 
Falls  wildlife  mitigation  projects  in 
1990. 

Under  Alternative  B,  the  proposed 
action,  effects  on  the  physical 
environment  (soils,  water  quality,  and 
air  quality)  would  be  localized  and 
short-term  in  duration.  In  the  long-term 
wildlife  habitat  improvement  activities 
would  be  beneficial  for  the  soils 
resource  by  reducing  the  amount  of  soils 
that  are  exposed  to  erosion  by  Albeni 
Falls  Dam  operations  and  other  existing 
land  use  practices.  In  the  near-term, 
construction  activities  such  as  the 
installation  of  water  structures  and 
breakwaters,  creation  of  small  islands^ 
re-establishment  of  native  vegetation, 
and  other  work  activities  near  water 
bodies  would  be  timed  to  minimize 
adverse  soil  rutting  and  compaction  that 
could  temporarily  increase  soil  erosion, 
transport,  and  stream  sedimentation  at 
construction  sites.  In  areas  where  re- 
establishing native  vegetation  would 
temporarily  disturb  or  expose  poorly 
drained  soils,  erosion  risks  would  be 
reduced  by  planting  cover  crops, 
applying  ground  mulch,  or  irrigating 
new  plantings  as  appropriate.  As  part  of 
Alternative  B,  a  qualified  soil  scientist 
would  participate  in  each  individual 
Site  Plan  process  prior  to  ground 
disturbing  activities  to  coordinate  site- 
specific  soil  surveys  that  are  critical  in 
identifying  and  avoiding  significant  soil 
erosion  and  sedimentation  effects  and 
establishing  cost-effective  wildlife 


58874 


Faderal  Regirter  /  Vot.  61.  No.  224  /  Tuesday.  November  19.  1996  /  Notices 


mitigation  projects.  Each  Site  Plan  will 
contain  a  Soils  Capability  Section  that 
identifies  existing  soil  type,  soil 
suitability,  soil  monitoring,  and  all  other 
mitigation  factors  that  are  relevant  to  the 
design  of  structures,  construction 
activities,  and  habitat  improvement 
efforts.  If  sediment  will  be  released  into 
navigable  waters  of  the  United  States, 
all  conditions  of  Federal  Clean  Water 
Act  permits,  including  the  development 
of  a  Storm  Water  Pollution  Prevention 
Plan,  will  be  required  as  an  attachment 
to  the  Site  Plan.  This  would  ensure  that 
erosion  control  measures  axs  identified, 
implemented,  and  monitored,  during 
construction  activities.  Each  Site  Plan 
will  docvunent  Best  Management 
Practices  developed  for  soil 
stabilization,  erosion  control  structures, 
stormwater  management,  and  other 
erosion  monitoring  or  conditions  as 
required  at  all  sites  where  construction 
activities  would  occur  on  soils  with  a 
severe  risk  for  erosion  potential,  or 
disturb  land  of  2  or  more  hectares  (5 
acres)  in  size.  The  Albeni  Falls 
Interagency  Work  Croup  will  avoid 
wildUfa  improvement  activities  that 
would  adversely  im{>act  soils  and  water 
quality  parameters.  These  steps  would 
ensure  mat  soil  erosion  and 
sedimentation  effects  are  not  significant. 

WildUfe  habitat  improvement  and 
restoration  of  wetlands  would  be 
beneficial  for  water  resources  in  the 
long-term.  Protection  of  existing 
riparian  systems  and  restoration  of 
damaged  riparian  areas  would  increase 
bank  stabilization,  increase  shading, 
reduce  stream  temperatures,  and  reduce 
sediment  and  pollutant  load  into  study 
area  streams.  Wetland  restoration  would 
contribute  locally  to  an  increase  in 
ground  and  surface  water  quality,  raise 
groundwater  levels,  and  buffer  the 
effects  of  adverse  drawdown  and  wave 
action  effects.  Due  to  the  physical 
effects  of  sediment  settling,  uptake  of 
nutrients  in  vegetation,  stream  shading, 
and  other  natural  wetland  processes,  the 
quality  of  wetland  return  flows  is 
expected  to  equal  or  exceed  existing 
water  quality  conditions. 

Certification  that  a  discharge  would 
not  violate  State  water  quality  standards 
is  a  prerequisite  for  obtaining  Federal 
Clean  Water  Act  permits.  Because  some 
construction  activities  such  as  the 
installation  of  water  structures. 
brecJf^waters.  or  creation  of  small  islands 
could  unavoidably  violate  State  of  Idaho 
water  qua^ty  standards  (particularly 
turbidity  criteria)  on  a  temporary  basis. 
BPA  would  ensure  Federal  Clean  Water 
Act  permits,  (i.e.  National  Pollutant 
Discharge  Elimination  System  including 
State  of  Idaho  modifications,  and/or 
Nationwide  permits  as  appropriate),  are 


acquired  and  all  cooditions  or 
requiiements  necessary  to  avoid 
significant  water  quality  impacts  are  in 
place  prior  to  the  point  discharge  of  any 
sediment  into  Lake  Pend  Oreille  at  its 
tributaries.  Any  work  in  or  near  water 
bodies  involving  the  potential  for 
dredge  materials  or  soils  entering 
streams  or  waters  of  the  United  States 
would  conform  to  all  additional  State  of 
Idaho  conditioos  or  permit 
requirements.  Adverse  water  quality 
effects  as  a  result  of  Ajtemative  B 
activities  are  not  expected  because 
significant  soil  erosion  and 
sedimentation  would  be  avoided 
through  adherence  to  permit  conditions. 
Water  quality  monitoiing  would  be 
implemented  at  all  construction  sites  to 
ensure  the  amoimt  of  sediment  entering 
water  bodies  remains  within  permited 

Although  burning  of  outdoor 
vegetation  could  occur  on  small.  O.ft-1.6 
hectare  (2-4  acre),  dispersed  plots  to 
remove  undesirable  weeds,  the  amount 
of  required  burning  in  the  project  area 
and,  therefore,  the  amount  of  air  quality 
impact,  would  be  slioht  because  native 
vegetation  plots  would  increase  in 
density  and  out-compete  and  shade  out 
weedy  vegetation.  It  is  estimated  that 
revegetation  efforts  would  effectively 
decrease  the  amount  of  burning 
activities  required  to  improve  wildlife 
habitat  conditions  within  two  to  three 
years.  Outdoor  burning  permits  would 
be  obtained  from  the  local  Fire  District 
prior  to  burning  activities.  To  minimize 
near-term  smoke  emission  effects, 
outdoor  burning  would  occur  only  on 
days  authorizea  by  the  local  Clean  Air 
Authority.  The  amount  of  PMio  (smoke/ 
particulate  matter  less  than  10  microns) 
and  carbon  monoxide  emissions  would 
be  minimized  by  seeking  alternatives  to 
burning  and/ or  meeting  requirements 
for  fuel  type,  dryness,  and  quantity,  and 
all  other  conditions  of  the  burning 
permit. 

Potential  adverse  effects  on  biological 
resources,  including  vegetation, 
wildlife,  and  fisheries,  would  be 
localized  and  short-term  in  nature. 
Because  of  the  wetter  climate  and  the 
availability  of  groimd  and  siirface  water 
in  the  aquatic,  rip>arian,  and  upland 
zones  of  the  study  area,  it  is  predicted 
that  plant  respranse  would  be  relatively 
rapid  and  habitat  improvement  could  be 
observed  in  a  single  growing  season  for 
many  herbaceous  sp)ecies,  and  from  two 
to  five  years  for  larger  shrubs  or  trees. 
Near-term  effects  of  native  vegetation 
restoration  may  involve  the  {>otential 
disturbance  of  localized  native  plant 
species.  Because  construction  activities 
would  take  place  in  areas  that  have  been 
disturbed  in  the  past  or  contain  large 


non-native  plant  communities,  negative 
loog-teim  eniBcts  on  native  vegetation 
are  not  anticipated.  Near-term  adverse 
efiiects  to  remnant  wetland,  riptarian. 
and  i4>land  native  plant  communities  in 
site-spjecific  ereas  are  not  expected 
because  Site  Plan(s)  for  individual 
wildlifia  mitigation  projects  would 
identify  existing  native  plant 
communities  and  the  sensitive  plant 
habitat  areas  to  be  avoided  prior  to 
ground  disturbing  wildlife  habitat 
improvement  activity  snd/or 
reviagetation  effort  In  areas  where 
construction  activities  can  not  be 
avoided  with  out  tampxmrily  imp)acting 
existing  native  plant  commimities.  top 
soils  woxjld  be  stockpiled,  replaced,  and 
revegetated  to  the  extent  feasible  on 
completion  of  ground  ynak..  Chemical 
use  to  control  noxious  weeds  would 
decline  in  the  long-term  due  to  the 
lesser  degree  of  soils  exprased  to  seed 
sources.  Adverse  effects  to  aquatic  and 
other  non-target  organisms  are  not 
anticipMted  as  integrated  p>est 
management  techniques  including  bio- 
controls  would  be  prefisned.  Chemicals, 
when  used,  would  be  applied  by 
licensed  applicators  and  would  conform 
to  State  and  Federal  regulations 
including  label  restrictions  and  use  of 
chemical  products  suitable  for  aquatic 
environments. 

Secvuing  and  enhancing  land  for 
wildlife  purpxMes  would  provide 
immediate  and  long-term  benefits  to 
wildlife  papulations.  Wildlife 
distxubances  due  to  construction  and 
other  habitat  improvement  activities  are 
predicted  to  be  of  short  duration,  and  ' 
localized  in  nature.  It  is  expected  that 
near-term  disturbance  of  wildlife  could 
be  offset  within  one  growing  season  by 
the  greatly  increased  habitat  values. 
Because  biological  requirements  of 
wildlife  and  protection  of  wildlife 
habitat  would  take  precedence  over 
other  considerations,  pxwitive  long-term 
benefits  for  both  ESA-listed  and 
candidate  species  would  result. 
Permanent  protection  of  wetland  and 
rip>ahan  habitat  in  the  study  area  is  not 
exp>ected  to  interfere  with  ongoing  gray 
wolf,  grizzly  bear,  and  woodland 
caribou  recovery  goals.  It  is  likely  the 
near-term  disturbance  effects  resulting 
from  construction  activities  would  be 
minimal  to  ESA-listed  species. 
Disturbance  to  nesting  and  wintering 
bald  eagles  would  be  avoided  because 
the  majority  of  the  woric  would  occur 
from  late  July  through  October. 
Consultation  with  the  USFWS  would  be 
re-initiated  during  the  Site  Plan  process 
if  work  is  planned  outside  this 
timeframe,  or  construction  activities  are 
proposed  within  4  km  (2.5  mi)  of  known 
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nest  sites  or  within  1  km  (0.6  mi)  of  the 
shoreline  of  a  lake,  river,  or  backwater 
area  during  the  typical  winter  season 
(November-February).  BPA  would 
coordinate  with  the  USFWS  prior  to  all 
construction  activities  to  determine  if 
any  new  bald  eagle  nesting  sites  or 
newly  listed  species  have  been 
identified  in  a  given  wildlife  mitigation 
area.  After  completion  of  site-specific 
habitat  enhancement  activities,  public 
access  by  motorized  vehicles  would  be 
restricted,  as  necessary,  to  reduce 
disturbance  of  nesting  and  wintering 
bald  eagles.  Potential  adverse  effects  to 
other  listed  species  are  expected  to  be 
minimal,  because  it  is  unlikely  that 
peregrine  falcons,  gray  wolves,  grizzly 
bears,  and/or  woodland  caribou  would 
be  foimd  in  the  study  area  during  the 
time  work  activities  are  occiuring.  In  a 
letter  dated  February  8, 1996,  the 
USFWS  concurred  with  BPA's 
determination  that  the  proposed  action 
is  not  likely  to  adversely  affect  the 
Federally  listed  species. 

Effects  on  fish  resources  resulting 
bova  increased  stream  turbidity  would 
be  short-term  and  localized  at 
construction  sites  occurring  near 
streams  or  water  bodies.  As  part  of 
Alternative  B,  adverse  fishery  effects 
would  be  avoided  by  complying  with  all 
terms  and  conditions  of  Federal  and 
State  water  quality  permits  and/or  other 
applicable  IDFG  guidelines.  These 
include  guidelines  such  as  timing  of 
construction  activities  to  ensure  water 
quality  will  at  all  times  continue  to 
support  aquatic  life.  On  a  site-specific 
basis,  for  example,  p>otential  adverse 
effects  on  fish  populations  would  be 
avoided  through  timing  of  construction 
activities,  inspection  of  the  site  for 
presence  of  sensitive  species,  and.  if 
necessary,  capture  and  temporary 
removal  of  sensitive  fish  species  at  the 
treatmejjt  site.  Potential  adverse  impacts 
to  spawning  or  rearing  habitats  would 
be  avoided  by  timing  instream  work  to 
avoid  siltation  on  spawning  gravels, 
instream  hiding  structvues,  and  rocks 

Erior  to  and  immediately  after  the  egg 
atching  phase. 

Cultural  resource  sites  listed  or 
eligible  for  listing  on  the  National 
Register  of  Historic  Places  are  known  to 
exist  in  the  Lake  Pend  Oreille  study 
area,  and  the  probability  of  yet- 
uindiscovered  sites  is  high.  Wildlife 
habitat  improvement  activities  are 
generally  compatible  with  cultural 
resource  goals  for  protecting,  preserving, 
and  stabilizing  historic,  prehistoric,  and 
traditional  use  sites  and  areas.  A 
Programmatic  Agreement  (PA)  would  be 
developed  in  consultation  with  the 
Advisory  Council  on  Historic 
Preservation,  the  Idaho  State  Historic 


Preservation  Office  (SHPO),  and  affected 
Tribes  to  ensure  any  efiiects  to  ciiltural 
resources  are  not  significant  The  PA 
will  outline  the  provisions  and  stepts 
necessary  to  protect  cultural  resources 
as  site-specific  wildlife  habitat 
improvement  activities  are  planned  and 
implemented.  In  accordance  with  PA 
provisions,  professional  cultural 
resource  staff  would  p>articipate  in  each 
individual  Site-Plan  process  prior  to 
ground  disturbing  activities  to 
coordinate  cultiu^l  resource  literature 
reviews  and  surveys  and  all  other 
cultural  resource  mitigation  efforts. 
SHPO  and  Tribal  review  of  cultural 
resource  protection  methodologies  and 
findings  would  be  obtained  prior  to  site- 
specific  ground  disturbing  activities.  ^ 
The  Albeni  Falls  Interagency  Work 
Group  membere  would  avoid  wildlife 
habitat  improvement  activities  that 
would  significantly  impact  historical  or 
cultural  resources  on  or  eligible  for 
NRHP  listing.  These  steps  will  ensure 
there  are  no  significant  effects  on 
cultural  resources. 

Because  habitat  mitigation  objectives 
would  not  change  existing  private  land 
practices  within  the  study  area,  the 
Albeni  Falls  Wildlife  management  plan 
is  consistent  with  current  Bonner  and 
Kootenai  Coimty  land  use  direction. 
Adverse  effects  to  private  property 
rights  or  to  public  management 
objectives  are  not  expected  because  site- 
specific  land  use  changes  would  occur 
only  at  the  discretion  of  a  landholder  or 
manager.  No  effects  to  local  growth 
patterns  are  anticipated  because  the 
current  50  percent  vacancy  rate  of  land 
available  for  recreational  and  rural 
housing  opportimities  would  remain 
high.  Current  zoning  categories  would 
not  change  and  wildlife  mitigation 
projects  would  help  to  meet  open  space 
objectives  within  Bonner  and  Kootenai 
Coiuities. 

Because  habitat  and  wetlands 
restoration  activities  are  not  an 
irreveraible  process,  prime  and  unique 
farmland  designations  would  not 
change  and  fann  use  would  not  be 
precluded  in  the  future.  Significant 
effects  to  prime  fermlands  in  the  study 
area  are  not  likely  because  major 
portions  of  prime  farmland  would  not 
be  taken  out  of  crop  production.  If 
designated  prime  farmland  currently 
imder  irrigated  crop  production  is 
secured  for  use  as  a  wildlife  habitat 
mitigation  project,  cultivation  of 
wildlife  food  plots  and/or  other 
agricultural  options  would  be  developed 
in  individual  Site  Plans  to  avoid  large 
or  major  cropland  conversions. 

Because  conservation  easements  and 
leases  are  the  preferred  manner  for 
securing  wildUfe  habitat  acreage,  land 


ownership  and  the  respmnsibility  for 
property  taxes  would  not  be  transferred 
bom  existing  land  own«s.  No  reduction 
in  the  tax  base  of  Bonner  or  Kootenai 
County  would  oocai  when  BPA 
purchases  fee  property,  because  title 
wovdd  be  transferred  to  IDFG  for 
wildlife  mitigation  and  management 
purposes.  IDFG  would  be  resp>on8ible 
for  in-lieu  taxes  as  required  by  Section 
63-105A  of  the  Idaho  Tax  Code.  Over 
half  of  current  waterfowl  himters  reside 
outside  of  the  local  area.  Over  the  next 
10-12  years  an  increase  of  hunting 
opportunities  would  help  to  stimulate 
or  extend  the  local  tourism  economy 
thus  increasing  local  tax  revenues. 

To  avoid  adverse  disturbance  effects 
on  wildlife  papulations  seasonal  road 
closures  and/or  public  access 
restrictions  would  be  enacted,  as 
appropriate,  during  critical  winter  and 
breeding  periods.  No  adverse  recreation 
effects  are  expected  because  the 
majority  of  public  use  occurs  in  sununer 
and  fall  seasons.  Management  of  public 
access  would  provide  greater  flexibility 
in  disbursing  or  focusing  increased 
recreation  demand  from  or  to  existing 
local  Wildlife  Management  Areas. 

Floodploin  Statement  of  Findings 

This  is  a  Floodplain  Statement  of 
Findings  prepared  in  accordance  with 
10  CFR  Part  1022.  A  Notice  of 
Floodplain  and  Wetlands  Involvement 
was  published  in  the  Federal  Register 
on  Jime  15, 1995  and  a  floodplain  and 
wetlands  assessment  was  incorp>orated 
into  the  EA.  BPA  funding  of  wildlife 
mitigation  projects  in  the  Lake  Pend 
Oreille  study  area  would  result  in  the 
restoration  of  as  much  as  809  hectares 
(2000  acres)  of  former  wetlands  over  the 
next  5-10  years.  Re-establishment  of 
wetland  structures,  processes,  and 
functions  in  areas  where  floodplains 
and  wetlands  have  been  altered  by 
Albeni  Falls  E)am  drawdown  operations 
would  have  positive  benefits  on 
floodplain  vegetation  that  would  help  to 
buffer  the  effects  of  wave  and  wind 
action  on  existing  mudflats.  Although 
floods  have  not  occurred  in  the  study 
area  since  the  construction  of  Albeni 
Falls  Dam,  permanent  buildings,  roads, 
or  facilities  would  not  be  located  in 
restored  floodplain  or  wetland  areas. 
Adverse  flooding  effects  would  not 
occur  as  a  result  of  wildlife  habitat 
mitigation  projects.  The  proposed  action 
conforms  to  applicable  State  and  local 
floodplain  protection  standards. 

BPA  will  endeavor  to  allow  15  days 
of  public  review  after  publication  of  this 
statement  of  findings  before 
implementing  the  prop>osed  action. 
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Dctanninatian 

Based  on  the  information  in  the  EA. 
as  summarized  here,  BPA  determines 
that  the  proposed  action  is  not  a  ma)or 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  NEPA.  42  U.S.C. 
4321  et  seq.  Therefore,  an  EI$  will  not 
be  prepared  and  BPA  is  issuing  this 
FONSI. 

Issued  in  Portland.  Oregon,  on  November 
1.1996. 
Alexandra  B.  Sadtli. 

Vice  Pntidentfor  Environment,  Fish  and 
WUdlife. 

IFR  Doc.  96-29541  Filed  11-19-96:  8:45  am) 

■HLUNaooM  use  n-# 


Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  TM97-«-23-000] 

Eaatam  Shore  Natural  Qaa  Company; 
Motica  of  Propoaad  Changaa  In  FERC 
QaaTarm 

November  13.  1996. 

Take  notice  that  on  November  7, 1996 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  certain  revised  tariff  sheets  in  the 
above  captioned  dockets,  with  a 
proposed  effective  date  of  October  1. 
1996. 

ESNG  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  under  their  Rate 
Schedules  CSS  and  LSS  respectively, 
the  costs  of  which  are  included  in  the 
rates  and  charges  payable  under  ESNG's 
Rate  Schedules  GSS-1  and  L,SS-1 
effective  October  1.  1996.  As  stated 
above  ESNG  proposes  to  track  the 
changes  concurrently  with  Transco. 
This  tracking  filing  is  being  filed 
pursuant  to  Section  24  of  the  General 
Terms  and  Conditions  of  ESNG's  FERC 
Gas  Tariff. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211  or  Section  385.214).  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wlahing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lata  D.  CaahaO. 
Secretary. 

(PR  [)oc.  96-29512  Filed  11-18-^96:  8:45  am] 
■UNO  oooe  enr-ei-ai 

[DoelM  »(o.  CP»7-8t-000) 

Maalaalppl  RIvar  Tranamlaaion 
Corporation;  Notloa  of  Raquaat  Undar 
Blankat  AuttMMlzatlon 

November  13. 1996. 

Take  notice  that  on  November  4, 
1996.  Mississippi  River  Transmission 
Corporation  (MRT).  whose  main  office 
is  located  at  1600  Smith  Street. 
Houston,  Texas  77002.  filed  in  Docket 
No.  CP97-82-000  a  request  pursuant  to 
Sections  157.205.  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.216)  for  authorization  to  abandon 
and  remove  an  inactive  meter  and 
regulating  station  in  Iron  County. 
Missouri,  under  MRT's  blanket 
certificate  issued  in  £)ocket  No.  CP82- 
489-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

MRT  proposes  to  abandon  and 
remove  an  inactive  meter  and  regulating 
station  on  Line  A-198  in  Section  30, 
Township  34  North.  Range  4  East.  Iron 
County,  Missouri.  This  inactive  delivery 
tap  is  not  utilized  in  the  deUvery  of 
natural  gas  quantities  and  the  company, 
Pilot  Knob  Pellet  Company,  served  by 
this  metering  facility  is  no  longer  in 
existence.  There  is  no  other  e^dsting 
customer  service  through  this  meter. 

MRT  states  that  this  abandonment  is 
not  prohibited  by  its  existing  tariff  and 
that  it  has  sufficient  capacity  to 
continue  to  render  transportation 
service  to  customers  connected  to  its 
pipeline  system.  The  abandonment  will 
not  have  an  effect  on  MRT's  peak  day 
and  annual  deliveries.  The 
abandonment  of  these  facilities  will  not 
require  any  new  construction.  The  line 
and  tap  will  be  abandoned  in  place  and 
the  aboveground  facilities  will  be 
removed. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Commiasimi's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  %vithln  the  time  allowtKl  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiiactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Nattiral  Gas  Act. 
LofaD-CasheD. 
Secretary. 

(PR  Doc  96-29508  Filed  11-18-96;  8:45  am) 
■auNQ  OOM  sriT-eMt 


[Doctot  No.  RP9»-a06-00(q 

Tannaaaaa  Qaa  PIpalina  Company; 
Notica  of  Motion  To  Contlnua  PHot 


November  13. 1996. 

Take  notice  that  on  October  25, 1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  motion  to  continue 
on  a  pilot  basis  through  the  spring  of 
1997  the  effectiveness  of  tariff  sheets 
that  went  into  effiect  in  this  docket  on 
Septemt>er  1,  1996,  as  modified.^  Under 
those  tariff  sheets,  shippers  on 
Tennessee's  system  may  utilize  the 
services  of  third  party  providers  (TPP) 
under  Tennessee's  Storage  Swing 
Option  (SSO).  SSO  allows  Tennessee's 
customers  to  use  their  firm  storage 
entitlements  to  manage  their  imbalances 
in  lieu  of  the  cashout  mechanism. 

Teimessee  states  that  maintaining  the 
TPP  tariff  s°heets  in  effect  on  a  pilot 
basis  over  the  course  of  a  fidl  winter 
season  wall  enable  it  to  more  accurately 
gauge  customer  interest  in  TPP  service, 
whether  it  can  provide  the  service  on  a 
permanent  basis  taking  into  account  the 
operational  complexities  of  the  service, 
and  whether  any  modifications  of  the 
existing  tariff  sheets  would  be 
warranted. 

Tennessee  states  that  the  motion  was 
served  on  all  parties  on  the 
Commission's  official  service  list  in  this 
proceeding. 

Any  person  desiring  to  respond  to 
Tennessee's  motion  should  file  an 
answer  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Section  213  of  the 


•  See  Teiwettee  Gas  Pipeline  Company.  76  FERC 
181.225(1996). 
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Commission's  Rules  of  Practice  and 

Procedure,  18  CFR  385.213. 

Uk  D.  CaaheU, 

Secretary. 

[FR  Doc.  96-29510  Filed  11-18-96;  8:45  am) 

■LUNQ  OOOC  SriT-OI-M 


[Docket  No.  CP90-1 777-009] 

TranaColorado  Qaa  Tranamlaaion; 
Notica  of  Compilanca  Filing 

November  13, 1996. 

Take  notice  that  on  November  6, 
1996,  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  pari  of  its  FERC  Gas  Tariff, 
OrigLiial  Volume  No.  1,  Original  Sheet 
Nos.  1  through  110,  vnth  an  efiiective 
date  of  December  6, 1996. 

TransColorado  states  that  the 
tendered  filing  sheets  are  being  filed  to 
comply  with  the  Commission's  orders 
issued  June  3, 1994  and  September  30, 
1996  at  Docket  No.  CP9O-1777-000,  et 
al.,  in  order  to  establish  a  FERC  Gas 
Tariff  to  govern  the  operations  of 
TransColorado. 

TransColorado  requests  a  waiver  of 
the  Commission's  requirement  in  the 
September  30. 1996  certificate  order  that 
TransColorado  file  a  FERC  Gas  Tariff  at 
least  60  days  prior  to  the  in-service  data 
of  the  TransColorado  pipeline  system. 
TransColorado  reports  that  it  delayed 
the  filing  of  its  tariff  in  order  to 
participate  in  the  pre-filing  meeting 
with  FERC  staff  to  insure  that 
TransColorado  filed  the  appropriate 
documents  with  the  Commission. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  virith  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceejiing. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LotoCCashell, 
Secretary. 

(FR  Doc.  96-29507  Filed  11-18-96;  8:45  am) 
lauNQ  CODE  snr-oi-H 


[Dodcat  No.  RP96-324-001] 

Waat  Taxaa  Qaa,  Inc.;  Notica  of 
Complianoa  Filing 

November  13,1996. 

Take  notice  that  on  November  7, 
1996.  West  Texas  Gas,  Inc.  (WTG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volimie  No.  1, 
Substitute  Twentieth  Revised  Sheet  No. 
4  to  become  effective  October  l,'l996. 

WTG  states  that  this  tariff  sheet  and 
the  accompanying  explanatory 
schedules  are  filed  to  comply  with  the 
Commission's  September  27,1996  OTder 
in  Docket  Nos.  RP96-324-000,  et  al., 
which  directed  WTG  to  refile  its  annual 
PGA  surcharge  to  reflect  revised 
purchased  gas  deferrals  based  on  filed 
PGA  rates  in  effect  for  the  respective 
months  of  the  deferral  period. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  protest  this 
filing  should  file  a  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaaheU, 
Secretary. 

(FR  Doc.  96-29511  Filed  11-18-96;  8:45  am] 
eauNQ  OOOE  snr-ai-M 


[DockM  No.  CP97-8S-00(q 

Williston  Baain  kitaretata  PIpalina 
Company;  Notica  of  Application 

November  13, 1996. 

Take  notice  that  on  November  6, 
1996,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck.  North 
Dakota  58501,  filed  an  abbreviated 
application  for  a  certificate  of  public 
convenience  and  necessity  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act.  The 
application  requests  authority  for  the 
installation  and  operation  of  an 
additional  compressor  unit  and 
appurtenant  facilities  at  the  Little 
Beaver  Compressor  Station,  Fallon 
Coimty,  Montana,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 


with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  refmenoe  to  said 
application  should  on  or  before 
December  4, 1996,  file  vnth  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practioe  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Conunission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conunission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedvue,  a  hearing  will  be  heard 
without  further  notice  before  the 
Commission  or  its  designee  on  tliis 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Williston  Basin  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  CaaheU. 
Secretary. 
[FR  Doc  96-29509  Filed  11-18-96;  8:45  am] 

eaUNQ  OOOE  t717-«1-M 


[Docket  No.  ER96-350-003,  at  al.] 

Idaho  Powar  Company,  at  al.;  Elactrte 
Rata  and  Corporeta  Ragulatlon  FiUnga 

November  12. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Idaho  Power  Company 

[Docket  No.  ER96-350-003] 

Take  notice  that  on  November  5, 
1996,  Idaho  Power  Company  tendered 
for  filing  revised  tariff  sheets 
incorporating  modifications  required  by 
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the  Commission's  Order  of  September 
13.  1996. 

Comment  date:  November  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Jersey  Central  Power  k  Light 
Company.  Metropolitan  Edieon 
Company  and  PomsylYania  Electric 
Company 

(Dockat  No.  ER9e-22S3-000| 

TaiiLe  notice  that  on  October  15.  1996. 
GPU  Service,  Inc.  tendered  for  Qling  on 
behalf  of  Jersey  Central  Power  k  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  November  26.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  k  Light  Company 

(Docket  No.  ER97-165-0O0I 

Take  notice  that  on  October  31,  1996, 
Florida  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  November  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tiiis  notice. 

4.  Central  Louisiana  Company,  Inc. 

[Docket  No.  ER97-23S-OOOI 

Take  notice  that  on  October  25,  1996, 
Central  Louisiana  Electric  Company, 
Inc.  (CLECO)  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  Aquila  Power 
Corporation  under  its  point-to-point 
transmission  tariH. 

*  CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Aquila. 

Comment  date:  November  26.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Toledo  Edison  Company 

(Docket  No.  ER97-301-000| 

Take  notice  that  on  November  1 . 
1996.  The  Toledo  Edison  Company, 
filed  an  Amendment  to  the 
Interconnection  and  Service  Agreement 
between  The  Toledo  Edison  Company 
and  American  Municipal  Power---Ohio, 
Inc..  Toledo  Edison  Rate  Schedule  FERC 
No.  34,  dated  May  1.  1989  to  add  an 
Interconnection  Point  at  the  Auglaize 
Hydro  Plant  near  Bryan,  Ohio. 

Comment  date:  November  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Washington  Water  Po%ver 
Company 

(Docket  No.  ER97-302-OOOI 

Take  notice  that  on  November  1 . 
1996.  The  Washington  Water  Power 


Company  (WWP).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.13 
an  executed  Service  Agreement  between 
WWP  and  Idaho  County  Light  &  Power 
Cooperative  Association,  Inc.,  under 
WWP's  Open  Access  Transmission 
Tariff— FERC  Electric  Tariff  Original 
Volume  No.  B.  WWP  requests  an 
effective  date  of  October  1. 1996. 

Comment  date:  November  25.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Washington  Water  Power 
Company 

(Docket  No.  ER97-303-O0O1 

Take  notice  that  on  November  1 . 
1996,  The  Washington  Water  Power 
Company  (WWP).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.13 
an  executed  Interconnection  and 
Operating  Agreement  between  WWP 
and  Idaho  County  Light  k  Power 
Cooperative  Association.  Inc.  WWP 
requests  an  effective  date  of  October  1. 
1996. 

Comment  date:  November  25.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Interstate  Power  Company 

(Docket  No.  ER97-3O4-000I 

Take  notice  that  on  November  1 . 
1996.  Interstate  Power  Company  (IPW). 
tendered  for  filing  three  Transmission 
Service  Agreements  between  IPW  and 
Dairyland  Power  Cooperative 
(Dairyland).  Under  the  Transmission 
Service  Agreements,  IPW  will  provide 
point-to-point  transmission  service  to 
Dairyland. 

Comment  date:  November  25.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arizona  Public  Service  Company 

(Docket  No.  ER97-305-O0O( 

Take  notice  that  on  November  1 . 
1996,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  revised 
Exhibit  B  APS-FERC  Rate  Schedule  No. 
82  between  APS  and  Plains  Electric 
Generation  &  Transmission  Cooperative, 
Inc.  (Plains). 

Current  rate  levels  are  unaffected, 
revenue  levels  are  unchanged  from 
those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
customer  results  bota  the  revisions 
proposed  herein.  No  new  or 
modifications  to  existing  £acilities  are 
required  as  a  result  of  these  revisions. 

Copies  of  this  filing  have  been  served 
on  Plains,  the  New  Mexico  Public 
Service  Commission  and  the  Arizona 
Corporation  Commission. 


Comment  date:  November  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power 
Cofporatkm 

[Docket  No.  ER97-34e-000) 

Take  notice  that  on  November  4, 
1996,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  its  EDP  agreement  with  the 
Authority  and  its  EDP  tariff  leaves  as 
approved  by  the  New  York  State  Public 
Service  Commission  (NYPSC). 

NMPC  requests  an  effiactive  date  of 
October  24, 1996.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public 
Service,  the  New  York  Power  Authority 
and  counsel  for  multiple  intervenors. 

Comment  date:  November  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Illinois  Power  Company 

(Docket  No.  ER97-347-000] 

Take  notice  that  on  November  4, 
1996,  Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur, 
Illinois  62526.  tendered  for  filing  a 
Power  Sales  Tariff.  Service  Agreement 
under  which  Commonwealth  Edison 
Company  will  take  service  imder 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  1. 1996. 

Comment  date:  November  25. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Illinois  Power  Company 

[Docket  No.  ER97-34»-000) 

Take  notice  that  on  November  4, 
1996.  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff.  Service  Agreement 
imder  which  Virginia  Electric  and 
Power  Company  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  1.  1996. 

Comment  date:  November  25. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  LouisviUe  Gas  and  Electric 
Company 

(Docket  No.  ER97-349-000] 

Take  notice  that  on  November  4, 
1996,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Koch 
Power  Services.  Inc.  under  Rate  GSS. 

Comment  date:  November  25, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission'a  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  96^29556  Filed  11-18-96;  8:45  am) 

BftiJNQ  CODE  af717-01-r 


Sunshine  Act  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  November  12, 
1996,61  FR  58061. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETINQ:  November  13, 1996, 10:00  a.m. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  Number  and  company  has  been 
added  to  the  Agenda  scheduled  for  the 
November  13, 1996  meeting. 

Item  No.,  Docket  No.,  and  Company 

CAG-49— CP96-311-O00.  Williams  Natural 
Gas  Company 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-29653  Filed  11-15-96;  8:45  am) 

aaiMO  cooc  trir-ei-H 


Office  of  Hearings  and  Appeals 

Cases  Hied;  Week  of  October  21 
Through  October  25. 1096 

During  the  Week  of  October  21 
through  October  25, 1996.  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  wiUi  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  these  cases 
may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals.  Department  of  Energy, 
Washington.  D.C.  20585-0107. 

Dated:  November  6. 1996. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


List  Of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 
[Week  of  October  21  through  October  25.  1996] 


Date 


1(V21/96 
10/21/96 
10/22/96 
10/22/96 

10/22/96 

10/22/96 
10/22/96 

10/24/96 


Name  and  Location  of  /Vppiicant 


Gretchen  Lee  Coles.  Glen  Ellyn. 
Illinois. 


U.S.  Solar  Roof.  Botheli.  Wash- 
ington. 


FOIA  Group,  Inc.,  /Mexandria,  Vir- 
ginia 


Future  Technology  Intelfigenoe 
Report,  San  Francisco,  Califor- 
nia. 


Glen    M.    Jameson,    Lakewood. 
Colorado. 


R»e  Oil  Co.,  Inc.,  GreenfieM.  MA 


T.A.  Loving  Co.,  Goldsboro,  North 
Carolina. 


Averett  Express,  Memphis,  Ten- 
nessee. 


Case  No. 


VFA-0231 


VFA-0230 


VFA-0234 


VFA-4)232 


VFA-0233 


VEE-0035 


RR272-262 


RR272-263 


Type  of  sut)mission 


Appeal  of  an  information  Request  Denial.  If  Granted:  The  Septemtief 
17,  1996  Freedom  of  lnformatk>n  Request  Denial  issued  by  Attxt- 
querque  Operations  Offne  wouW  t>e  rescinded,  and  Gretchen  Lee 
Coles  wouM  receive  access  to  certain  DOE  information. 

Appeal  of  an  Informatkxi  Request  Denial.  If  Granted:  Ttie  October  7. 
1996  Freedom  of  Informatkxi  Request  Denial  issued  t>y  Goklen 
ReW  Offwe  wouM  be  rescinded,  and  U.S.  Solar  Roof  wouM  re- 
ceive access  to  certain  DOE  informatk>n. 

Appeal  of  an  Informatkxi  Request  Denial,  If  Granted:  The  October  7, 
1996  Freedom  of  Informatkxi  Request  Denial  issued  t>y  Lawrence 
Livermore  Natkxial  Laboratory  wouk)  be  rescinded,  arxi  FOIA 
Group,  Inc.  wouM  receive  access  to  certain  DOE  informatkxi. 

Appeal  of  an  Informatkxi  Request  Denial.  If  Granted:  The  October  4, 
1996  Freedom  of  Informatkxi  Request  Denial  issued  t>y  Oaktarxj 
Operatkxis  Offce  wouM  be  rescinded,  and  Future  Technotogy  In- 
telligence Report  woukj  receive  access  to  certain  DOE  informa- 
tkxi. 

Appeal  of  an  Informatkxi  Request  Denial.  If  Granted:  The  f^ovember 
21 .  1995  Freedom  of  Informatkxi  Request  Denial  issued  t>y  Rocky 
Flats  Fiekl  Offne  woukl  be  rescinded,  and  Glen  M.  Jameson 
wouM  receive  access  to  certain  DOE  kiformatkxi. 

Exceptkxi  to  the  Reporting  Requirements.  If  Granted:  Rk:e  Oil  Co.. 
Inc.  wouM  not  be  required  to  file  Form  EIA-782B.  ReseHers'/Re- 
tailers'  Monthly  Petroleum  Product  Sales  Report 

Request  for  Modificatkxi/Rescisskxi  in  the  Crude  Oil  Refund  Pro- 
ceeding. If  Granted:  The  October  1.  1996  Dismissal  Letter,  Case 
Number  RF272-99116.  issued  to  applKatkxi  for  refund  submitted 
in  the  Crude  Oil  refund  proceedir>g. 

Request  for  ModifKatkxi/Rescisskxi  in  the  Crxjde  Oil  Refund  Pro- 
ceeding. If  Granted:  The  Jirte  30,  1995  Dismissal.  Case  No. 
RF272-95135.  issued  to  Averett  Express  vvouM  be  modified  re- 
garding the  firm's  applkatkxi  for  refund  sutxnitted  in  the  Crude  Oil 
refund  proceeding. 
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{FR  Doc  9»-29543  Piled  ll-lS-M:  8:45  urn] 


RIed;  Week  of  September  30 
Through  October  4, 1996 

During  the  Week  of  September  30 
through  October  4.  1996.  the  appeals' 


applications,  petitions  or  other  reouests 
listed  in  this  ^4otice  were  filed  wim  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  i>erson  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  n^chever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
Washington.  D.C.  20585-0107. 

Dated:  November  1, 19M. 
Georgs  B.  Braznay, 
Director,  Office  ofHaarings  and  Appeals. 


UST  OF  Cases  REcervEO  by  the  Office  of  Hearings  and  Appeals 

(Week  0*  Septentwr  30  ttvough  October  4. 1996] 


Dale 

Name  and  location  of  appMcani 

Case  No. 

Type  of  submiBSion 

iaoi/96 

10W»96  

Atxx)uerque    Operations    Offlce. 
Atxxjuerque,  New  Mexico. 

AK)uquerque    Operations    Office. 
Aljuquerque.  New  Mexico. 

VSO-0116 
VSO-0117 

Request  tor  Hearing  Under  10  CFR  Part  710.  If  Qranlad:  An  indh^id- 

uat  employed  at  the  Atxjquerque  OpersNons  Oflce  would  receive 

a  hearing  under  10  CFR  Part  710. 
Request  tor  Hearing  Under  10  CFR  Pwt  710.  If  Gimtod:  An  individ- 

usl  smptoysd  st  the  Alxjquerque  Opsraions  Ofltoe  woiid  receive 

a  hearing  under  10  CFR  Part  710. 

(FR  [)oc.  96-29545  Filed  11-18-96;  8:45  am] 
BSJJMa  coos  Mio-ei-r 


Issuanoe  of  Dedalone  and  Orders 
Week  of  October  14  Through  October 
18,1i»96 

During  the  week  of  October  14 
through  October  18.  1996,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  ort>ther  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 


Forrestal  Building.  1000  Independence 
Avenue.  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m.. 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dstad:  November  6. 1996. 
George  B.  Bmaay. 
Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  3 

Week  of  October  14  through  October  18. 
1996 


Appeals 

Savannah  River  Operations  Office,  10/ 
16/96,  VSO-0098 

A  Hearing  Officer  recommended  that 
access  authorization  not  be  restored  to 
an  employee  whose  access  was 
suspended  due  to  abuse  of  prescription 
narcotics  and  alleged  prescription 
forgery.  The  Hearing  Officer  found  that 
the  employee's  conduct  indicated 
defects  in  his  fudgment  and  reliability. 

Refund  AppUcatioiis 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


CEDAR  JOHNSON  FARM  SVC  CO  BT  AL 

la  AMERICAS  INC  ET  AL 

POST  TRANSPORTATION  CO  

SERVICE  TRANSPORTATION  CO  


RG272-00202 
RF272-g2733 
RG272-79 
RG272-99 


10/18/96 
10/18/96 
10/16/96 


Dismissals 


The  following  submissions  were  dismissed: 


Name 


CANALE  BEVERAGES.  INC 

DANIEL  A.  POSTON  

NOR-CAL  AVIATION  


Case  No. 


RG272-749 

VFA-0218 

RG272-439 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


(FR  Doc.  96-29544  FUedll>l8-96;  8:45  am]      FEDERAL  MARmME  GOMNISSION 

Notice  of  Agreemantts)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  203-011117-016 
Title:  U.S-/Australasia  Interconference  & 

Carrier  Discussion  Agreement 
Parties: 

Pacific  Coast/ Australia-New  Zealand 
Tariff  Bureau 

U.S.  Atlantic  k  Gulf/ Australia— New 
Zealand  Conference 

Blue  Star  (North  America)  Limited 

Australia-New  Zealand  Direct  Line 

Columbus  Line 

Wilhelmsen  Lines  A/S 
Synopsis:  The  proposed  modification 

deletes  Fiji  from  the  geographic  scope 

of  the  Agreement. 

Dated:  November  13, 1996. 

By  Order  of  the  Federal  Maritime 
Commission. 
JoMph  C  PoUdng, 
Secretary. 

(FR  Doc.  96-29488  Filed  11-18-96;  8:45  am] 
BILLatQCOOE  STSfr-OI-M 


[FRL-S663-1] 

Announcement  of  Availability  of  FY  97 
Qraat  Lakes  PrtorMee  and  Funding 
Guidance 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  EPA's  Great  Lakes  National 
Program  Office  (GLNPO)  announces  the 
availability  of  its  FY  97  Great  Lakes 
Priorities  and  Funding  Guidance  (PFG). 
The  PFG  identifies  Great  Lakes 
priorities,  solicits  preproposals  for 
assistance  projects,  and  describes  other 
Federal  Great  Lakes  funding 
opportunities. 

DATES:  The  deadline  for  submission  of 
preproposals  is  January  15. 1997. 

DOCUMENT  AVAILABILITY:  Copies  of  the 
PFG  are  available  by  calling  Larry  Brail 
at  (312)  886-7474.  The  PFG  will  also  be 
available  through  the  Great  Lakes 
National  Program  Office  Internet  home 
page  (http://www.epa.gov/glnpo). 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Great  Lakes  National  Program  Office,  77 
West  Jackson  Blvd.,  G-9J,  Chicago,  IL 
60604  Attention:  Michael  Russ  (phone: 
(312)  886-4013;  E-mail: 
russ.michael@epamail.epa.gov). 

SUPPLEMENTARY  INFORMATION:  Under  Uie 
PFG,  Preproposals  are  requested  for  a 
total'of  up  to  $3.7  million  in  funding 
targeted  to:  Contaminated  Sediments, 
Pollution  Prevention,  Assessment/ 
Indicators,  Habitat  Protection  and 
Restoration,  Exotic  Species,  and 
Information  Management.  The  PFG's 
"roadmap"  describes  some  of  the  other 
Federal  fimding  available  for  Great 
Lakes  environmental  priorities  through 
U.S.  EPA,  the  Department  of 
Agriculture's  Natural  Resources 
Conservation  Service,  the  Fish  and 
Wildlife  Service,  and  the  Army  Corps  of 
Engineers. 

Dated:  November  1, 1996. 
Gary  Gulezian, 

Acting  Director,  Great  Lakes  National 
Program  Office. 

[FR  Doc.  96-29577  Filed  11-18-96;  8:45  am] 
BHUNO  coos  HCSO  BO  T 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  Immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 


persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acqiusition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenienoe, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanldng 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  13. 
1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Bedford  Loan  and  Deposit  Bancorp, 
Inc.,  Bedford.  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bedford 
Loan  and  Deposit  Bank,  Bedford, 
Kentucky. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1 .  The  Oskey  Limited  Partnership, 
Mesa,  Arizona;  to  become  a  bank 
holding  company  by  acquiring  90 
percent  of  the  voting  shares  of 
Glenwood  Bancshares,  Inc.,  Glenwood, 
Wisconsin,  and  thereby  indirectly 
acquire  First  National  Bank  of 
Glenwood,  Glenwood,  Wisconsin,  and 
84.5  percent  of  the  voting  shares  of 
Hiawatha  Bancshares,  Inc.,  Hager  City, 
Wisconsin,  and  thereby  indirectly 
acquire  Hiawatha  National  Bank,  Hager 
aty,  Wisconsin. 
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Board  of  Governors  of  the  Federal  Resorve 
System.  November  13,  1996. 
WilliuB  W.  WUm. 
Secretary  of  the  Board 

(FR  Doc.  g&-29S03  Filed  11-18-96;  8:45  am) 
MUJNQ  oooa  ttte-oi-r 


Change  In  Bank  Control  Notloea; 
Acquisitions  of  Shares  of  Banka  or 
Bank  HoMIng  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
itnmediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  thJat  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  3.  1996. 

A.  Federal  Reeerve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

I.  Greg  J.  Currell,  Estherville.  Iowa;  to 
acquire  an  additional  9.92  percent 
through  a  redemption  of  shares,  for  a 
total  of  26.80  percent,  of  the  voting 
shares  of  MWA  Bancorporation, 
Estherville,  Iowa,  and  thereby  indirectly 
acquire  Emmet  County  State  Bank, 
Estherville.  Iowa;  and  First  Bank  and 
Trust  Company.  Spirit  Lake.  Iowa. 

Board  of  Covemom  of  the  Federal  Reserve 
System,  November  13,  1996. 
William  W.  Wiles. 
Secretary  of  the  Board. 

(FR  Doc  96-29504  Filed  11-18-96;  8:45  ami 
MLUMQCOOC  ttlft-Ol-f 


Notice  of  Proposals  To  Engage  In 
Permisaible  NontMnklng  Activitlee  or 
To  Acquire  Compenies  That  are 
Engaged  In  Permiaalbie  Nonbenklng 
Activftlea 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 


that  is  listed  in  §  225.25  of  Regulation  ■ 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  tne  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  3,  1996. 

A.  Federal  Reawe  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261.  and  Federal 
Rewrve  Bank  of  Atlanta  (Zane  R. 
Kelley,  Vice  President)  104  Marietta 
Street,  N.W..  Atlanta,  Georeia  30303: 

I.  Barnett  Bank,  Inc.,  Jaouonville, 
Florida,  Crestar  Finaneial  Corporation, 
Richmond,  Virginia,  First  Union 
Corporation,  Charlotte,  North  Carolina, 
NationsBank  Corporation,  Charlotte, 
North  Carolina.  Sktuthem  National 
Corporation,  Winston-Salem,  North 
Carolina,  and  Wachovia  Corporation, 
Winston-Salem,  North  Carolina 
(collectively.  Applicants),  have  given 
notice  to  acquire  or  retain  control  of  5 
percent  or  more  of  (he  voting  shares  of 
Southeast  Switch,  Inc.  (SES).  after  its 
merger  with  Alabama  Network,  Inc. 
(Alabama  Network).  SES  currently 
operates  the  HONOR  electronic  funds 
transfer  (EFT)  network,  and  Alabama 
Network  currently  operates  the  ALERT 
EFT  network.  The  merged  company 
(Company)  proposes  to  provide  data 


processing  services,  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y, 
and  management  consulting  services  to 
depository  institutions  for  EFT-related 
activities,  pursuant  to  §  225.2S(b)(ll)  of 
the  Board's  Regulation  Y.  Applicants 
state  that  Company's  data  processing 
activities  will  consist  of  automated 
teller  machine  (ATM),  point  of  sale 
(POS),  point  of  banking,  scrip  and 
gateway  services,  group  purchasing  for 
participants,  ATM  and  Pi)S  terminal 
driving,  card  authorization  services, 
card  production  and  issuance  and 
related  functions,  electronic  benefit 
transfer  services,  automated 
clearinghouse  services  processing, 
electronic  bill  payment,  check 
verification,  proprietary  ATM  services 
for  non-financial  entities,  private 
financial  network  services,  and  card 
fraud  detection  services. 

Applicants  seek  approval  to  conduct 
the  proposed  activities  throughout  the 
United  States.  Bermuda.  Canada, 
Mexico.  Central  America  and  the 
Caribbean. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13, 1996. 

WllUaa  W.  Wiles. 

Secretary  of  the  Board. 

|FR  Doc.  96-29502  Filed  11-18-96;  8:45  ami 

■■XMO  OOM  tti»-oi-r 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Office  of  ttte  Secretary 

Agency  Information  Collection 
Activities:  Submiaslon  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  onice  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  OfGce 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  HHS  Acquisition  Regulations — 
HHSAR  Part  352  Solicitation  Provisions 
and  Contract  Clauses — 0990-0130 — 
Extension — The  Key  Personnel  clause  in 
HHSAR  352.27-5  requires  contractors  to 
obtain  approval  before  substituting  key 
personnel  which  are  specified  in  the 
contract.  Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  non-profit  institutions.  Small 
businesses  ;rof a/  Number  of 
Respondents:  1921;  Frequency  of 
Response:  One  time;  Average  Burden 
per  Response:  2  hours;  Estimated 
Annual  Burden:  3,842  hours. 
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2.  HHS  Acquisition  Regulations 
HHSAR  Part  370  Special  Programs 
Affecting  Acquisition — 0990-0129 — 
Extension— HHSAR  Part  370  establishes 
requirements  for  the  accessibility  of 
meetings,  conferences,  and  seminars  to 
persons  with  disabilities;  estabUshes 
requirements  for  Indian  preference  in 
employment,  training  and 
subcontracting  opportunities. 

Respondents:  State  or  local 
governments,  Businesses  or  other  for- 
profit,  non-profit  institutions,  Small 
businesses;  Burden  Information  about 
Accessibility  of  Meetings — Annual 
Number  of  Respondents:  335;  Annual 
Frequency  of  Response:  one  time; 
Average  Burden  per  Response:  10  hours; 
Total  Annual  Burden:  3,350  hours — 
Burden  Information  about  Indian 
Preference — Annual  Number  of 
Respondents:  932;  Annual  Frequency  of 
Response:  One  time;  Average  Burden 
per  Response:  8  hours;  Total  Annual 
Burden:  7,456  hours — Total  Burden: 
10,806  hours. 

OMB  Desk  Officer:  AlUson  Eydt. 

Copies  of  the  information  collection 
packages  Usted  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  N.W.. 
Washington,  D.C.  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer.  Room  503H. 
Humphrey  Building,  200  Independence 
Avenue  S.W..  Washington.  DC.  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  November  5, 1996. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary.  Budget. 

[FR  E>oc.  96-29538  Filed  11-18-^96;  8:45  am) 

BILUNQ  COOE  41S0-M-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Administrator, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  with  authority 
to  redelegate,  all  the  authorities  vested 
in  the  Secretary  of  Health  and  Human 
Services  under  the  Saint  EUzabeths 
Hospital  and  District  of  Columbia 
Mental  Health  Services  Act,  PL  9ft-621, 
98  Stat.  3369,  as  amended,  concerning 


the  mental  health  services  deUvery 
system  of  the  District  of  Columbia, 
excluding  the  authority  under  Section 
4(d)(2)  to  establish  a  Labor  Management 
Advisory  Committee. 

This  delegation  supersedes  the  May 
13. 1985  delegation  of  authority  from 
the  Secretary  to  the  Assistant  Secretary 
for  Health,  entitled  ".Delegation  of 
Authority  Under  the  Saint  EUzabeths 
Hospital  and  District  of  Columbia 
Mental  Health  Service  Act,  PubUc  Law 
98-621." 

This  delegation  is  effective  upon  date 
of  signature. 

Dated:  November  5, 1996. 
Donna  E.  Shalala, 

Secretary. 

[FR  Doc.  96-29539  Filed  11-18-96;  8:45  am] 

MLUNQ  COOE  4160-1S-M 

Office  Of  the  Secretary 
Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Eric  Wbitters.  Ph.D.,  University  of 
Oregon:  Based  upon  an  investigation 
conducted  by  the  University  of  Oregon 
as  well  as  Dr.  Whitters'  own  admission, 
ORI  found  that  Eric  Whitters,  Ph.D., 
former  postdoctoral  fellow.  Institute  of 
Molecular  Biology  at  the  University  of 
Oregon,  engaged  in  scientific 
misconduct  by  fabricating  experimental 
results  that  involved  the  selective 
growth  of  yeast  strains  that  he 
represented  as  having  temperature- 
sensitive  phenotypes.  The  research  was 
supported  in  part  by  a  grant  from  the 
National  Institute  of  General  Medical 
Sciences  (NIGMS),  National  Institutes  of 
Health  (NIH). 

Dr.  Whitters  has  accepted  the  ORI 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  voluntarily  agreed,  for  the  three 
(3)  year  period  b^inning  November  6, 
1996,  to  exclude  himself  from: 

(1)  any  contracting  or  subcontracting 
with  any  agency  of  &e  United  States 
Government  and  from  eligibility  for,  or 
involvement  in,  nonprociu^ment 
transactions  (e.g.,  grants  and  cooperative 
agreements)  of  the  United  States 
Government  as  defined  in  45  CFR  Part 
76  (Debarment  Regulations),  and 

(2)  serving  in  any  advisory  capacity  to 
the  Public  Health  Service  (PHS), 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board. 


and/or  peer  review  committee,  or  as  a 
consultant. 

The  research  at  issue  did  not  affect 
any  published  research  and  was  not 
included  in  any  grant  appUcation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 
Chris  B.  Paacal, 

Acting  Director,  Office  of  Research  Integrity  ■ 
[FR  Doc.  96-29583  Filed  11-18-96;  8:45  am] 

■UMQ  OOOC  4ia»-17-P 


Agency  for  Health  Care  Policy  and 
Research 

Notice  Of  Health  Care  Policy  and 
Research  Special  Emphasis  Panel 
Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  November  1996: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel 

Date  and  Time:  November  21,  1996,  2:00 
p.m. 

Place:  Agency  for  Health  Care  Policy  and 
Research,  2101  E.  Jefferson  Street,  Suite  400. 
Rockville,  MD  20852. 

Open  November  21, 1996,  2:00  p.m.  to  2:15 
p.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  proposing  medical  effectiveness 
research.  The  three  main  areas  of  emphasis 
are:  (1)  determining  what  clinical 
interventions  are  most  effective,  cost 
effiective,  and  appropriate;  (2)  methods  and 
data  to  advance  effectiveness  research:  and 
(3)  dissemination  and  evaluation  of  the 
impact  of  research  ^dings  on  clinical 
practice  and  outcomes. 

Agenda:  The  open  session  of  the  meeting 
on  November  21,  from  2:00  p.m.  to  2:15  p.m., 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  committee  will  be 
reviewing  and  discussing  grant  applications 
dealing  with  health  services  research  issues. 
In  accordance  with  the  Federal  Advisory 
Committee  Act,  section  10(d)  of  5  U.S.C, 
Appendix  2  and  5  U.S.C,  552b(c)(6),  the 
Administrator,  AHCPR,  has  made  a  formal 
determination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
reveal  ftersonal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
horn  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  of  other  relevant  information 
should  contact  Carmen  Johnson,  Agency  for 
Health  Care  Policy  and  Research,  Suite  400, 
2101  East  Jefferson  Street,  Rockville, 
Maryland  20852,  Telephone  (301)  594-1449 
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X1613.  Agenda  items  for  this  meetiag  are 
9ubj«ct  to  change  as  priorities  dictate. 

Note:  Due  to  scheduling  problems, 
notification  of  this  meeting  was  d«la)wd. 

Dated:  November  13. 1996. 
Clifton  R.  Gaut, 
AdminJttTutor. 
IFR  Doc.  96-29536  Filed  11-18-96;  8:45  am] 


action:  Notice. 


Ctrtera  for  Dtaewe  Control  and 
Prevention 

Fee*  for  Sanitation  Inapactiona  of 
CnilaaShipa 

AQCNCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Department  of  Health 
and  Human  Services. 


SUMMARY:  This  notice  announces  foes 
for  vessel  sanitadon  inspecdons. 
effective  January  1. 1997. 

EFfECnVE  DATE:  January  1. 1997. 

FOR  FURTHER  MFORMATXM  COtfTACT: 
Daniel  M.  Harper.  Program  Manager. 
Vessel  Sanitadon  Pro^vm.  Special 
Programs  Group.  Nadonal  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevendon,  4770 
Buford  Highway.  NE..  Mailstop  F-29. 
Atlanta.  Georgia  30341-3724.  telephone 
(770) 488-3524. 


SUPPLEMENTARY  MFORMATION: 

Purpoee  and  Backgroond 

The  fee  schedule  for  sanitadon 
inspecdons  of  passenger  cruise  ships 
currently  inspected  under  the  Vessel 
Sanitadon  Program  (VSP)  was  first 
published  in  the  Federal  Kagister  on 
November  24, 1987  (52  FR  45019),  and 
CDC  began  collecting  fees  on  March  1 , 
1988.  Since  then,  CDC  has  published 
ibe  fee  schedule  annually.  This  nodce 
announces  fees  efiecdve  January  1, 
1997.  The  fonniUa  used  to  determine 
the  fees  is  as  follows: 


Average  cost  per  inspection  - 


TotolCostofVSP 


Weighted  No.  of  Annual  Inspections 


The  average  cost  per  inspection  is 
multiplied  by  a  size/cost  factor  to 
determine  the  fee  for  vessels  in  each 
size  category.  The  size/ cost  factor  was 
established  in  the  proposed  fise  schedule 
published  in  the  Federal  Ragiatar  on 
July  17,  1987  (52  FR  27060).  and  revised 
in  a  schedule  published  in  the  Fedaral 
Ragialer  on  November  28.  1989  (54  FR 
48942).  The  revised  size/cost  fMrtor  is 
presented  in  Appendix  A. 

Fee 

The  fee  schedule  is  presented  in 
Apfwndix  A  and  will  be  effective 
January  1.  1997,  through  December  31. 
1997.  However,  should  a  substantial 
increase  occur  in  the  cost  of  air 
transportation,  it  may  be  necessary  to 
readjust  the  fees  before  December  3 1 . 
1997.  since  travel  constitutes  a  sizable 
portion  of  the  costs  of  this  program.  If 
such  a  readjustment  in  the  fee  schedule 
is  necessary,  a  notice  will  be  published 
in  the  Federal  Register  30  days  before 
the  effective  date. 

Applicability 

The  fees  will  be  applicable  to  all 
passenger  cruise  vessels  for  which 
sanitation  inspections  are  conducted  as 
part  of  CDC's  Vessel  Sanitation  Program. 


Dated:  November  13, 1996. 
Joeeph  R.  Carlar, 

Acting  Assocktta  Diroctorfor  Managament 
and  OperationM,  Centan  for  DiMmue  Control 
and  Pr&wnUon  (CDC). 

Appendix  A 

Size/Cost  Factor 


Vessel  size 

GRT' 

'zrr 

Extra  Small  .... 

Snw»  

Medhjm  

Large  

Extra  Large  ... 

(<3.001) 

(3.001-15.000) 

(15.001-30.000) 

(30.001-60.000) 

>60.000) 

0^ 

0.5 

1.0 

1.5 

2.0 

'GRT-Groes    Registar   Tonnage   in   cubic 
feet,  as  shown  in  Uoytfs  RagMar  o4  SNpping. 

Fee  Schedule  January  1. 1997— 
December  31, 1997 


Veaaei  size 

GRT' 

Fee 

Extra  SnwU 

SnwJI  

Medium  

Ijrge  

Extra  Laige  

(<3.001) 

(3.001-15.000) 

(15.001-30.000) 

(30.001-60.000) 

>€0.000) 

$1,024 
2.048 
4.095 
6.143 
8.191 

Inspections  and  reimpecions  involve  ttie 
same  procedure,  require  the  same  amount  of 
time,  and  wtfi,  theretore.  be  charged  at  the 
same  rate. 

<GRT-Qross  Register  Tonnage  in  cubic 
leel.  as  shown  in  UoytTs  Register  cH  Shipping. 

[FR  Doa  96-29525  Filed  11-18-96:  8:45  am] 
■auM  coos  41«S-tS-^ 


Food  and  Dnig  Administration 

Mwflcal  Qm  Industry;  Notlcs  of  Pul>Nc 
Workshop 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  woiiuhop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  workshop  to  discuss' cxurent 
good  manufacturing  practices  (CGMP's) 
regulations  for  firms  that  transfill  or 
repack  medical  gases  (medical  gas 
manufacturers).  The  purpose  of  the 
workshop,  sponsored  by  FDA's 
Cincinnati  District  Office,  is  to  provide 
an  overview  on  (XMP  requirements  and 
to  discuss  significant  problems 
encountered  in  the  medical  gas 
industry. 

DATES:  The  public  workshop  will  be 
held  on  Wednesday,  December  4. 1996. 
9  a.m.  to  5  p.m.  Preregistration  is 
recommended  because  seating  is  limited 
to  100  registrants.  Registration  is 
requested  by  November  27. 1996. 
ADDRESSES:  The  public  workshop  will 
be  held  at  the  Cincinnati  Bell  Long 
Distance  Bldg.,  36  East  7th  St..  rms. 
1703  and  1704,  Cincinnati.  OH. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  D.  Forney,  Cincinnati  District 
Office,  Food  and  Drug  Administration. 
1141  Ontial  Pkwy..  Cincinnati.  OH 
45202.  513-084-3501.  ext.  163. 
SUPPLEMENTARY  MFORMATION:  The 
purpoee  of  this  workshop  is  to  provide 
a  comprehensive  review  of  the  CGMP 
regulations  as  they  relate  to  the  medical 
gas  industry  as  observed  by  FDA.  States, 
and  medical  gas  trade  oiganizations. 
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The  workshop  will  include  a  segment 
on  FDA's  enforcement  policies  and 
procedures  as  they  relate  to  the  medical 
gas  industry.  The  workshop  is  free  of 
charge  to  interested  participants.  FDA  is 
particularly  interested  in  participation 
by  medical  gas  manufacturing  firms  in 
Ohio  and  Kentucky. 

Dated:  November  14, 1996. 
WiUiam  K.  Hufaiiard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  96-29592  Filed  11-18-96;  8:45  am] 

BN.LMQ  CODE  41S0-01-F 


Health  Care  Financing  Administration 
[ORD-093-N] 

New  and  Pending  Demonstration 
Project  Proposals  Sukxnlttsd  Pursuant 
to  Section  1 1 15(a)  of  the  Social 
Security  Act  8eptemt>er  1996 

AGENCY:  Health  Care  Financing 
Administration  (HCFA). 
ACTION:  Notice. 

SUMMARY:  No  new  proposals  for 
Medicaid  demonstration  projects  were 
submitted  to  the  Department  of  Health 
and  Human  Services  during  the  month 
of  September  1996  under  the  authority 
of  section  1115  of  the  Social  Security 
Act.  There  were  no  proposals  approved, 
disapproved,  or  withdrawn  during  that 
time  period.  Pending  proposals  remain 
unchanged.  (This  notice  can  be  accessed 
on  the  Internet  at  HTTP:// 
WWW.HCFA.GOV/ORD/ 
0RDHP1.HTML.) 
COMMENTS:  We  Will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below: 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

FOR  FURTHER  INFORMATXM  CONTACT: 
Susan  Anderson,  (410)  786-3996. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 


demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  imder  the 
authority  in  section  115(a)  of  the  Act;  (2) 
the  procedvu«s  we  expect  States  to  use 
in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  grant  or  bid  is  awarded, 
so  as  to  prevent  interference  with  the 
awards  process. 

n.  Listing  of  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn 
Proposals  for  the  Month  of  September 
1996 

A.  Comprehensive  Health  Reform 
Pmgrams 

1.  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn  Proposals 

We  did  not  receive  any  new  proposals 
or  approve  or  disapprove  any  proposals 
during  the  month  of  September  nor 
were  any  proposals  withdrawn  during 
that  month.  'Therefore,  pending 
proposals  for  the  month  of  July  1996 
published  in  the  Federal  Register  of 
September  11, 1996, 61  FR  47946, 
remain  unchanged. 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn  Proposals 

We  did  not  receive  any  new  proposals 
or  approve  or  disapprove  any  Other 
Section  1115  Demonstration  Proposals 
during  the  month  of  September  nor 
were  any  proposals  withdrawn  during 
that  month. 

Pending  proposals  for  the  month  of 
July  found  in  the  Federal  Register  of 


September  11, 1996,  61  FR  47946  and 
the  month  of  August  found  in  the 
Federal  Register  of  September  26, 1996, 
61  FH  50493  remain  unchanged. 

m.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financiiig 
Research,  Demonstrations,  and  Experiments) 

Dated:  October  31, 1996. 
Barbara  Cooper, 

Acting  Director,  Office  of  Research  and 
Demonstrations. 

[FR  Doc.  96-29490  Filed  11-18-96;  8:45  am] 
WUMta  CODE  4120-01-P 

[OPL-012-N] 

Medicare  Program;  DaeemtMr  16, 1996 
Meeting  of  the  Practicing  Physicians 
Advisory  Council 

AGENCY:  Health  Care  Financing 
AdminisU-ation  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Conmiittee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
December  16, 1996,  from  9  a.m.  imtil  5 
p.m.  e.s.t.  (The  spring  meeting  is 
tentatively  scheduled  for  March  17, 
1997,  in  Washington,  D.C.) 
ADDRESSES:  The  meeting  will  be  held  in 
the  Auditoriimi,  1st  Floor,  Health  Care 
Financing  Administration  Building, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  Shekar,  M.D.,  Executive 
Director,  Practicing  Physicians  Advisory 
Council,  Room  425-H,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
(202)  260-5463. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  to  appoint  a  Practicing 
Physicians  Advisory  Council  (the 
Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Coimcil 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
physicians'  services,  as  identified  by  the 


58886 


Federal  Regiater  /  Vol.  61,  No.  224  /  Tuesday.  November  19,  1996  /  Notices 


Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  twfore 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  reconunendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Cara  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  under 
Medicare  or  Medicaid  In  the  previous 
year.  Members  of  the  Council  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urt>an  areas.  At 
least  1 1  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 
States  in  which  they  practice.  Members 
have  been  invited4o  serve  for 
overlapping  4-year  terms.  In  accordance 
with  section  14  of  the  Federal  Advisory 
Committee  Act,  terms  of  more  than  2 
years  are  contingent  upon  the  renewal 
of  the  Council  by  appropriate  action 
before  the  end  of  the  2-year  term. 

The  Council  held  its  first  meeting  on 
May  11.  1992. 

Ine  current  members  are:  Richard 
Bronhnan,  D.P.M.;  Wayne  R.  Carlsen. 
D.O.:  Gary  C.  Dennis.  M.D.:  Catalina  E 
Garcia,  M.D.;  Kenneth  D.  Hansen,  M.D.; 
Mary  T.  Herald,  M.D.;  Ardis  Hoven, 
M.D.:  Sandral  Hullett,  M.D.;  Jerilynn  S. 
Kaibel,  DC:  Marie G.  Ku£ber,  M.D.; 
Marc  Lowe.  M.D.;  Katherine  L. 
Markette,  M.D.;  Susan  Schooley,  M.D.: 
Maisie  Tam,  M.D.;  and  Kenneth  M. 
Viste,  Jr.,  M.D.  The  chairperson  is 
Kenneth  M.  Viste,  Jr..  M.D. 

The  next  meeting  of  the  Council  will 
be  held  on  December  16,  1996.  The 
Council  agenda  will  provide  for 
discussion  and  comment  on  the 
following  three  items: 

•  Welfare  reform:  impact  on  the 
Medicaid  program. 

•  Implications  for  the  Medicare  and 
Medicaid  programs  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (Pub.  L. 
104-191).  enacted  on  August  21.  1996. 

•  Establishing  a  standard  identifier  for 
health  care  providers  regulation. 

Council  members  willalso  receive 
practice  expense,  managed  care,  and 
Medicaid  updates.  Individuals  or 
organizations  who  wish  to  make  5- 
minute  oral  presentations  on  the  above 
issues  should  contact  the  Executive 
Director  by  12:00  noon.  December  2. 
1996.  to  be  scheduled.  The  number  of 
oral  presentations  may  be  limited  by  the 
time  available.  A  written  copy  of  the 
oral  remarks  should  be  submitted  to  the 
Executive  Director  no  later  than  12:00 
noon,  December  6,  1996. 


Anyone  who  is  not  scheduled  to 
speak  may  submit  written  comments  to 
the  Executive  Director  by  12:00  noon. 
December  6, 1996.  The  meeting  is  open 
to  the  public,  but  attendance  is  limited 
to  the  space  available. 

(Section  IBM  of  the  Social  Security  Act  (42 
U.S.C  130SM)  and  section  10(a)  of  Public 
Law  92-443  (S  U.S.C.  App.  2.  Motion  10(a)): 
45CFRPart  11) 

(Catalog  of  Faderal  DamMtic  Asaiatanca 
Program  No.  93.773,  Madicara— Hoapital 
Insurance:  and  Program  No.  93.774. 
M«dicar« — Supplementary  Medical 
Inturanca  Prognun) 

Dated:  November  8. 1996. 
Bnioa  C  Vladack. 

Administrator.-Heatth  Can  Financing 
Adminittration. 

|FR  Doc.  96-29491  Filed  ll-l»-9e:  S:45  am) 
MUJNQ  COM  ^^t^-o^^* 


HMlth  RMOurcM  and  SwvIcm 
Administration 

Advisory  Council;  Notio*  of  MMting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Health 
Professions  and  Nurse  Education 
Special  Emphasis  Panel  (SEP)  Meetings: 

Name  of  SEP.  Graduate  Training  in  Family 
Medicine  Peer  Review  Croup. 

Data  and  Time:  January  27-30. 1997,  8:00 
a.ro.  to  6:00  p.m. 

Pfocr  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  Maryland 
20910. 

Open  on:  January  27, 1997,  8:00  a.m.  to 
11:00  a.m. 

Gosed  for  Remainder  of  Meeting. 

Name  ofSEF.  Graduate  Training  in  Family 
Medicine  Peer  Review  Croup. 

Date  and  Time:  February  3-6. 1997.  8:00 
a.m.  to  6:00  p.m. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue.  Silver  Spring.  Maryland 
20910. 

Open  on:  February  3. 1997.  8:00  a.m.  to 
11:00  a.m. 

Closed  for  Remainder  of  Meeting. 

Name  of  SEP:  Advanced  General  Dentistry 
Peer  Review  Group. 

Date  and  Time:  February  10-12. 1997.  8«) 
a.m.  to  6:00  p.m. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring.  Maryland 
20910. 

Open  on:  February  10. 1997.  8:00  a.m.  to 
11:00  a.m. 

Closed  for  Remainder  of  Meeting. 

Name  of  SEP.  IM/GP  Residency  Training 
Peer  Review  Croup. 

Date  and  Time:  February  18-21.  1997.  8:00 
a.m.  to  6.00  p.m. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue.  Silver  Spring,  Maryland 
20910. 

Open  on:  February  18, 1997,  8:00  a.m.  to 
1 1 :00  a.m. 


Ooaed  for  Remainder  of  Meeting. 

Nante  of  SEP.  Faculty  Development  Peer 
Raviaw  Group. 

Date  and  Time:  February  24-27. 1997.  8:00 
a.m.  to  6:00  p.m. 

Places.  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  February  24, 1997, 8:00  a.m.  to 
11:00  a.m. 

Closed  for  Remainder  of  Meeting. 

Niame  of  SEP.  Prvdoctoral  Training  in 
Family  Medicine  Peer  Review  Group. 

Date  and  Time:  March  10-13. 1997.  8:00 
am.  to  6.-00  p.m. 

Place:  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  Maryland 
20910. 

Open  on:  March  10, 1997,  8:00  a.m.  to 
11:00  a.m. 

Cloaed  for  Remainder  of  Meeting. 

Name  of  SEP.  Departments  of  Family 
Medicine  Peer  Review  Group. 

Date  and  Time:  May  19-21, 1997,  8:00  a.m. 
to  6. -00  p.m. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Geoigia  Avenue.  Silver  Spring,  Maryland 
20910. 

Open  on:  May  19. 1997.  8:00  a.m.  to  11:00 
am.  Closed  for  Remainder  of  Meeting. 

Purpose:  The  Health  Professions  and  Nurse 
Education  Special  Emphasis  Panel  shall 
advise  the  Director  of  the  Bureau  of  Health 
Professions  on  the  technical  merit  of  grants 
to  improve  the  training,  distribution, 
utilization,  and  quality  of  personnel  required 
to  staff  the  Nation's  health  care  delivery 
system. 

Agenda:  The  open  portion  of  each  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meetings  will  be  closed 
after  1 1 :00  a.m.  on  the  first  day  of  each 
meeting  until  adjournment  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provision  set  forth  in 
section  552b(c)(6).  Title  5  U.S.  Code,  and  the 
Determination  by  the  Associate 
Administrator  for  Policy  Coordination. 
Health  Resources  and  Sisrvices 
Administration,  pursuant  to  Public  Law  92- 
463. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  write  or  contact  Mrs.  Sherry  Whipple, 
Program  Analyst,  Peer  Review  Branch, 
Parklawn  Building.  Room  9A-05,  5600 
Fishers  Lane.  Rockville.  Maryland  20857, 
telephone  (301)  443-5926. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  14,  1996. 
lacUe  E.  Baum. 

Advisory  Committee  Management  Officer, 
HRSA. 

|FR  Doc.  96-29591  Filed  11-18-96:  8:45  am] 
MLUNQ  0008  4tM-1S-P 
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action:  Notice. 


summary:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  tinder  the  National  Vaccine 
Injuiry  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Hiunan  Services 
is  named  as  the  respondent  in  all 
prtx^edings  brought  by  the  filing  of 
petitions  for  compensation  imder  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims,  717 
Madison  Place,  N.W.,  Washington,  D,C. 
20005,  (202)  219-9657.  For  information 
on  the  Health  Resouces  and  Services 
Administration's  role  in  the  Program, 
contact  the  Director,  National  Vaccine 
Injury  Compensation  Program,  5600 
Fishere  Lane.  Room  8A35,  Rockville, 
MD  20857,  (301)  443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fiault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  tide 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa- 
10  et  seq,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Hiunan 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibility  imder  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amoimt  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  fi'om 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
Usts  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 


periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  HRSA  on  January 
16. 1996  through  September  24, 1996. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  describisd  in 
the  petition  is  due  to  factora  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any 

illness,  disabifity,  injury,  or  condition 
not  set  forth  in  the  Table  but  which  was 
caused  by"  one  of  the  vaccines  referred 
to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of  - 
Federal  Claims  at  the  address  listed 
above  (imder  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
HRSA  addressed  to  Director,  Bureau  of 
Health  Professions,  5600  Fishers  Lane. 
Room  8-05,  Rockville,  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
subinission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 


List  of  Petitinis 

1.  Regina  and  Scott  Ward  on  behalf  of 

Ethan  Ward,  Boise,  Idaho 
Coiurt  of  Federal  Claims  Nimiber  96- 
0010  V 

2.  Valeria  Alexander  and  Bryan  Hooper 

on  behalf  of  Da  Vail  Lorran  Hooper. 
Miami,  Florida 
Court  of  Federal  Claims  Number  96- 

0028  V 

3.  Trad  and  George  fiowman  on  behalf 

of  Taryn  Bowman,  IndianapoUs, 

InHinnn 

Court  of  Federal  Claims  Number  96- 

0029  V 

4.  Susan  and  Jim  Casey  on  behalf  of 
*   Edward  James  Casey,  IV,  Grand 

Rapids,  Michigan 
Court  of  Federal  Claims  Number  96- 
0042  V 

5.  Maria  Antonia  Soto  on  behalf  of 

Daissy  Deimise  Soto,  Fort  Hancock, 
Texas 
Court  of  Federal  Claims  Niunber  96- 
0058  V 

6.  Annette  Brantley  Greer  and  John 

Conley  on  behalf  of  Morgan 
Kenneth  Greer,  Baton  Rouge, 
Louisiana 
Court  of  Federal  Claims  Number  96- 

0062  V 

7.  Lisa  and  Frank  O'Connell  on  behalf 

of  Kelli-Ann  O'Connell,  Lowell. 
Massachusetts 
Coiut  of  Federal  Claims  Number  96- 

0063  V 

8.  Amal  and  Victor  Fadayel  on  behalf  of 

Mariam  V.  Fadayel,  San  Mateo, 
California 
Court  of  Federal  Claims  Number  96- 
0075  V 

9.  Tina  and  Tom  Brockman  on  behalf  of 

Miranda  Brockman.  Deceased. 
Morris,  Illinois 
Court  of  Federal  Claims  Number  96- 
0080  V 

10.  Janet  L.  Johnson,  Sarasota,  Florida 
Court  of  Federal  Claims  Ntimber  96- 

0082  V 

11.  Mindy  S.  and  Dennis  G.  Frakes  on 

behalf  of  Alysha  Dawn  Frakes, 
Westminster,  Colorado 
Court  of  Federal  Claims  Number  96- 
0094  V 

12.  David  Bushnell  on  behalf  of  Jeremy 

Bushnell,  Santa  Barbara,  California 
Court  of  Federal  Claims  Number  96- 
0097  V 

13.  Rhondie  Belton.  Savannah,  Georgia 
Court  of  Federal  Claims  Number  96- 

0109  V 

14.  Khaled  Barakat.  Amarillo.  Texas 
Court  of  Federal  Claims  Number  96- 

0111  V 

15.  Christine  Alice  and  Matthew  James 

Evenson  on  behalf  of  Tyler  Wayne 
Evenson,  Fairbanks,  Alaska 
Court  of  Federal  Claims  Number  96- 
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0115  V 

16.  Katherine  A.  Goe-Holmes  on  behalf 

of  Kate  Holmes,  Berea,  Ohio 
Court  of  Federal  Claims  Number  96- 
0122  V 

17.  Judy  and  Joe  Hairis  on  behalf  of 

Colton  Harris,  Fort  Worth,  Texas 
Court  of  Federal  Claims  Number  96- 
0135  V 

18.  Rhonda  Nanni  and  Neal  Ayers  on 

behalf  of  Caitlyn  M.  Ayers, 
Sewickley.  Pennsylvania 
Court  of  Federal  Claims  Number  96- 
0162  V 

19.  Margaret  Wallace  on  behalf  of  Aimee 

WaUace.  Deceased,  Allentown, 
Pennsylvania  « 

Court  of  Federal  Claims  Number  96- 
0188  V 

20.  Veronica  Barfield  on  behalf  of 

Candace  Barfield,  Deceased, 
Meridian,  Mississippi 
Court  of  Federal  Claims  Number  96- 
0190  V 

21.  Melissa  Overheu  on  behalf  of 

Candance  Childers,  Fairfax. 
Virginia 
Court  of  Federal  Claims  Number  96- 

0194  V 

22.  Nanette  Brown  on  behalf  of 

Christopher  Birchfield.  Ironton, 
Ohio 
Court  of  Federal  Claims  Number  96- 

0195  V 

23.  Nanette  Brown  on  behalf  of  Karli 

Birchfield,  Ironton,  Ohio 
Court  of  Federal  Claims  Number  96- 

0196  V 

24.  Audrey  M.  Earl  on  behalf  of  George 

James  West,  Orlando,  Florida 
Court  of  Federal  Claims  Nimiber  96- 

0197  V 

25.  Elizandra  Acevedo  on  behalf  of 

Bruce  Militrano,  Brooklyn,  New 
York 
Court  of  Federal  Claims  Number  96- 

0219  V 

26.  Beth  and  Chris  Venuto  on  behalf  of 

Drew  Venuto,  Springfield,  Virginia 
Court  of  Federal  Claims  Number  96- 

0220  V 

27.  Gloria  and  John  Mcintosh  on  behalf 

of  Auston  Jared  Mcintosh,  Houston. 
Texas 
Court  of  Federal  Claims  Number  96- 
0235  V 

28.  Marsha  Joan  Allen  Kunkel,  Winston- 

Salem,  North  Carolina 
Court  of  Federal  Claims  Number  96- 
0265  V 

29.  Kari  and  Boyd  Eliason  on  behalf  of 

Kayli  Eliason.  Deceased,  Las  Vegas, 
Nevada 
Court  of  Federal  Claims  Number  96- 
0267  V 

30.  E)onna  and  Douglas  Riddick  on 

behalf  of  Tori  Danielle  Riddick, 
Norfolk.  Virginia 
Court  of  Federal  Claims  Number  96- 


0280  V 

31.  Lily  M.  Atkinson ,  Elmhuist.  New 

York 
Court  of  Federal  Claims  Nimiber  96- 

0293  V 

32.  Rajendra  and  Samu  Raj  on  behalf  of 

Ragini  Raj.  New  Yoric,  New  York 
Court  of  Federal  Claims  Nimiber  96- 

0294  V 

33.  Lolita  Solomon  on  behalf  of  Isaiah 

Jeremiah  Solomon,  Deceased, 
Baltimore,  Maryland 
Court  of  Federal  Claims  Number  96- 
0310  V 

34.  Charlette  Alexander  on  behalf  of 

Domonique  E.  Alexander, 
Louisville,  Kentucky 
Court  of  Federal  Claims  Number  96- 
0311V 

35.  Evelyn  Valentin  and  Hector  Grajales 

on  behalf  of  Christian  Lee  Grajales- 
Valentin,  Aguadilla,  Puerto  Rico 
Court  of  Federal  Claims  Number  96- 
0327  V 

36.  Janet  and  Thomas  Niederer  on 

behalf  of  Robert  Niederer, 
Minneapolis,  Minnesota 
Court  of  Federal  Claims  Number  96- 
0331  V 

37.  Lisa  Gates  on  behalf  of  Kevin  Gates, 

Hudsonville,  Michigan 
Court  of  Federal  Claims  Number  96- 
0335  V 

38.  Linda  Thomas  on  behalf  of  Julius 

Thomas  Jessup,  St.  Thomas,  Virgin 
Islands 
Court  of  Federal  Claims  Number  96- 

0341  V 

39.  Margaret  and  Russell  Walker  on 

behalf  of  Preston  J.  Walker,  Salem, 
Massachusetts 
Court  of  Federal  Claims  Number  96- 

0342  V 

40.  Vicki  and  David  Erickson  on  behalf 

of  Sophia  Victoria  Erickson, 
Deceased.  Edina,  Minnesota 
Court  of  Federal  Claims  Number  96- 
0361  V 

4 1 .  Margaret  and  Jef&ey  Kooi  on  behalf 

of  Mitchell  Kooi,  Grand  lipids, 
Michigan 
Court  of  Federal  Claims  Number  96- 
0367  V 

42.  Cynthia  and  Tom  Kuderer  on  behalf 

of  Joseph  Kuderer.  Sussex. 
Wisconsin 
Court  of  Federal  Claims  Number  96- 
0377  V 

43.  Lori  and  Bill  Morgensen  on  behalf 

of  Katie  Morgensen,  Twin  Falls, 
Idaho 
Court  of  Federal  Claims  Number  96- 
0388  V 

44.  Maribel  Alvarado  on  behalf  of 

Lorena  Almeida,  Hialeah,  Florida 
Court  of  Federal  Claims  Number  96- 
0412  V 

45.  Debbie  and  Roger  Ellis  on  behalf  of 

Dustin  Cole  Ellis,  Lubbock,  Texas 


Court  of  Federal  Claiins  Numbw  96- 

0437  V 

46.  Cloyce  Donniro,  Stillwater. 

Oklahoma 
Court  of  Federal  Claims  Number  96- 

0438  V 

47.  Barbara  and  John  Rowe  on  behalf  of 

Alexandra  Rowe,  Columbus.  Ohio 
Court  of  Federal  Claims  Number  96- 
0463  V 

48.  Ann  Bradley,  Hoimia,  Louisiana 
Court  of  Federal  Claims  Number  96- 

0462  V 

49.  Cheryl  Bozich,  Sacramento. 

California 
Court  of  Federal  Claims  Number  96- 
0469  V 

50.  Virginia  Dee  Whitehead  on  behalf  of 

Zachary  Whitehead,  Hollywood, 
Florida 
Court  of  Federal  Claims  Niunber  96- 
0481V 

51.  Jeffrey  Hunter  on  behalf  of  Lauren 

Hunter,  Willoughby  Hills,  Ohio 
Court  of  Federal  Claims  Number  96- 
0485  V 

52.  Guadalupe  Corrales  on  behalf  of 

Felipe  Corrales,  Phoenix,  Arizona 
Court  of  Federal  Claims  Number  96- 
0496  V 

53.  Christie  and  Kevin  Jones  on  behalf 

of  Jesse  M.  Jones,  Lincoln,  Nebraska 
Court  of  Federal  Claims  Number  96- 
0501V 

54.  Michelle  D.  Helms  on  behalf  of 

Zachary  David  Helms,  Deceased, 
Rivereide,  California 
Court  of  Federal  Claims  Number  96- 
0518  V 

55.  Marjorie  Guirau  and  Anibal  Dilez  on 

behalf  of  John  Paul  Dilez,  Hato  Key, 
Puerto  Rico 
Court  of  Federal  Claims  Nimiber  96- 
0521V 

56.  Steven  A.  Cole  on  behalf  of  Tessa 

Jean  Cole,  DeKalb,  Illinois 
Court  of  Federal  Claims  Number  96- 
0528  V 

57.  Janet  Watson  on  behalf  of  Kaprisha 

Shantel  Watson,  Lawton,  Oklahoma 
Court  of  Federal  Claims  Number  96- 

0544  V 

58.  Melody  Jablonski  on  behalf  of 

Joshua  Jablonski,  Southfield, 
Michigan 
Court  of  Federal  Claims  Number  96- 

0545  V 

59.  Stacey  and  Daniel  Mol  on  behalf  of 

Nicole  L.  Mol,  St.  Cloud,  Minnesota 
Court  of  Federal  Claims  Number  96- 
0549  V 

60.  Barbara  Gaylor,  Amarillo,  Texas 
Court  of  Federal  Claims  Number  96- 

0557  V 

61.  Paula  and  Bobby  Ingram  on  behalf 

of  Cody  Ryan  Ingram.  Tyler,  Texas 
Court  of  Federal  Claims  Nimiber  96- 
0560  V 

62.  Dorma  Steppe  on  behalf  of  Parker 

Steppe,  Lexington.  South  Carolina 
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Court  of  Federal  Claims  Number  96- 
0561V 

63.  Vicki  Podask.  Pahn  Harbor,  Florida 
Court  of  Federal  Claims  Number  96- 

0569  V 

64.  Henry  Lee  Toney  on  behalf  of  Briana 

Toney,  New  Orleans,  Louisiana 
Court  of  Federal  Claims  Number  96- 
0573  V 

65.  Jill  and  Jeff  Miller  on  behalf  of 

Angela  Miller.  Idaho  Falls.  Idaho 
Court  of  Federal  Claims  Number  96- 
0578  V 

66.  Katherine  and  David  King  on  behalf 

of  MaryEllen  Grace  King,  Red  Bank, 
New  Jersey 
Court  of  Federal  Claims  number  96- 

0587  V 

67.  Paula  Lee  Fairchild  on  behalf  of 

Sarah  J.  Fairchild,  Bellevue, 
Washington 
Court  of  Federal  Claims  Number  96- 

0588  V 

68.  Joan  and  Gregory  Migliacdo  on 

behalf  of  Vieima  Migliaccio, 
Oceanside.  New  York 
Court  of  Federal  Claims  Number  96- 

0597  V 
Dated:  November  13, 1996. 
Giro  V.  Sumaya. 
Administrator. 

(FR  Doc.  96-29537  Filed  ll-lft-96;  8:45  amj 
BIUJNQ  CODE  4160-18-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4016-N-02] 

Announcement  of  Funding  Awards  for 
Rscal  Year  1996  Community 
Development  Work  Study  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  wdth  section 
102(a)(4)(C)  of  the  department  of 
Housing  and  Urban  Ctevelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1996  Community 
Development  Work  Study  Program 
(CDWSP).  The  purpose  of  this  document 
is  to  announce  the  names  and  addresses 
of  the  award  winners  and  the  amount  of 
the  awards  to  be  used,  to  attract 
economically  disadvantaged  and 
minority  students  to  careera  in 
community  and  economic  development, 
community  planning  and  community 
management,  and  to  provide  a  cadre  of 
well-qualified  professionals  to  plan, 
implement,  and  administer  local 
community  development  programs. 


TOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Hartung.  Office  of  University 
Partnerships,  U.S.  Department  of 
Housing  and  Urban  £)evelopment,  room 
8130. 451  Seventh  Street,  SW., 
Washington.  DC  20410.  telephone  (202) 
708-1537.  extension  261.  To  provide 
service  for  persons  who  are  hearing-  or 
speech-impaired,  this  number  may  be 
reached  via  TTY  by  dialing  the  Federal 
Information  Relay  Service  on  (800)  877- 
8399,  or  202-708-1455.  (Telephone 
numbere,  other  than  the  "800"  TTY 
number,  are  not  toll  free.) 
SUPPLEMENTARY  INFORMATION:  The 
CDWSP  is  administered  by  the  Office  of 
Univereity  Partnerehips  under  the 
Assistant  Secretary  for  Policy 
Development  and  Research.  The  Office 
of  Univereity  Partnerships  administers 
HUD's  ongoing  grant  programs  to 
institutions  of  higher  education  and 
creates  initiatives  through  which 
colleges  and  universities  can  bring  their 
traditional  missions  of  teaching, 
research,  service,  and  outreach  to  bear 
on  the  pressing  local  problems  in  their 
communities. 

The  CDWSP  was  enacted  in  the 
Housing  and  Community  Development 
Act  of  1988.  (Earlier  veraions  of  the 
program  were  funded  by  the 
Community  Development  Block  Grant 
Technical  Assistance  Program  from 
1982  through  1987  and  the 
Comprehensive  Planning  Assistance 
Program  from  1969  through  1981.) 
Eligible  applicants  include  institutions 
of  higher  education  having  qualifying 
academic  degrees,  and  States  and 
areavtdde  planning  organizations  who 
apply  on  behalf  of  such  institutions.  The 
CDWSP  funds  graduate  programs  only. 
Each  participating  institution  of  higher 
education  is  funded  for  a  minimum  of 
three  and  a  maximum  of  five  students. 
The  CDWSP  provides  each  participating 
student  up  to  $9,000  per  year  for  a  work 
stipend  (for  internship-type  work  in 
community  building)  and  $5,000  per 
year  for  tuition  and  additional  support 
(for  books  and  travel  related  to  the 
academic  program).  Additionally,  the 
CDWSP  provides  the  participating 
institution  of  higher  education  with  an 
administrative  allowance  of  $1,000  per 
student  per  year.  On  March  22,  1996  (61 
FR  11942),  HUD  published  a  Notice  of 
Funding  Availability  (NOFA) 
announcing  the  availability  of  $3 
million  in  FF  1996  funds  for  the 
Community  Development  Work  Study 
Program.  The  Department  reviewed, 
evaluated  and  scored  the  applications    ' 
received  based  on  the  criteria  in  the 
NOFA.  As  a  result,  HUD  has  funded  the 
applications  aimounced  below,  and  in 
accordance  with  section  102(a)(4)(C)  of 


the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989),  the  Department  is  publishing 
details  concerning  the  recipients  of 
funding  awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FF  1996  Community 
Development  Work  Study  Program 
Funding  Competition,  by  Name,  * 
Address,  Phone  Number.  Grant  Amount 
and  Number  of  Students  Funded 

New  England 

1.  Massachusetts  Institute  of 
Technology,  Professor  Langley  C.  Keyes, 
Massachusetts  Institute  of  Technology. 
Depwrtment  of  Urban  Studies  and 
Planning,  77  Massachusetts  Avenue, 
Building  7,  Room  337,  Cambridge,  MA 
02139,  (617)  253-1540.  Grant:  $90,000 
to  fund  three  students. 

New  York/New  Jersey 

2.  State  University  of  New  York  at 
Buffalo,  Professor  Henry  L.  Taylor,  State 
University  of  New  York  at  Bufi^alo, 
Center  for  Urban  Studies,  101  C  Fai^o 
Quad,  Buffalo,  NY  14260.  (716)  645- 
2374.  Grant:  $120,000  to  fund  four 
students. 

3.  New  School  for  Social  Research, 
Professor  Susan  C.  Morris,  New  School 
for  Social  Research,  Graduate  School  of 
Management  and  Urban  Policy,  66  Fifth 
Avenue,  Seventh  Floor,  New  York,  NY 
10011,  (212)  229-5388.  Grant:  $111,488 
to  fund  four  students. 

4.  Rutgers  University,  Professor 
Hooshang  Amirahmadi,  Rutgers 
University,  Department  of  Urban 
Planning  and  Policy  Development,  New 
Brunswick,  NJ  08093,  (908)  932- 
3822x737.  Grant:  $120,000  to  fund  four 
students. 

5.  Pratt  Institute,  Professor  Ron 
Shiffinan,  Pratt  Institute,  Graduate 
Center  for  Planning  and  Environment, 
379  Dekalb  Avenue,  Brooklyn.  NY 
11205.  (718)  636-3486.  Grant:  $90,000 
to  fund  three  students. 

Mid-Atlantic 

6.  Metropolitan  Washington  Council 
of  Governments,  Human  Services, 
Planning,  and  Public  Safety,  Professor 
Annett  Abbott  Pope,  777  North  Capitol 
Street,  NE,  Suite  300.  Washington.  DC 
20002-4239,  (202)  962-3277.  Grant: 
$357,750  to  fund  twelve  students. 

7.  Carnegie  Mellon  University, 
Professor  Mark  G.  Wessel,  Carnegie 
Mellon  University,  University  Sdiool  of 
Pubhc  Policy  and  Management, 
Pittsburgh,  PA  15213,  (414)  268-3841. 
Grant:  $120,000  to  fund  four  students. 

8.  University  of  Pittsburgh,  Professor 
James  DeAngelis,  University  of 
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Pittsburgh.  Graduate  School  of  Public 
International  Affairs.  3R  24  Forbes 
Avenue.  Pittsburgh,  PA  15260.  (412) 
648-7663.  Grant:  $77,400  to  fund  three 
students. 

9.  University  of  Baltimore,  Professor 
Lawrence  Downey,  University  of 
Baltimore,  Government  and  Public 
Administration,  1420  N.  Charles  Street, 
Baltimore.  MD  21201-5779,  (410)  837- 
6091.  Grant:  $120,000  to  fund  four 
students. 

Southeast 

10.  Alabama  A&M  University, 
Professor  Constance  Jordan  Wilson, 
Alabama  AAM  University,  EXepartment 
of  Community  Planning  and  Urban 
Studies,  P.O.  Box  206.  Normal,  AL 
35762,  (205)  851-5425.  Grant:  $114,720 
to  fund  four  students. 

11.  Triangle  J  Council  of 
Governments.  Professor  John  Hodges- 
Coople,  Triangle  J  Council  of 
Govenunent.  P.O.  Box  12276  Research 
Triangle  Park,  NC  27709,  (919)  558- 
9320.  Grant:  $220,908  to  fund  eight 
students. 

Midwest 

12.  University  of  Qncinnati,  Professor 
Samuel  V.  Noe,  University  of 
Qncinnati,  School  of  Planning,  One 
Edwards  Center,  Room  548,  P.O.  Box 
210073.  CincinnaU.  OH  45221.  (515) 
556-0205.  Grant:  $92,000  to  fund  four 
students. 

13.  Indiana  University,  Professor 
William  P.  Hojnacki.  Indiana 
University.  School  of  Public  and 
Environmental  Affairs,  1700  Mishawaka 
Avenue.  P.O.  Box  7111.  South  Bend,  IN 
46634,  (219)  237-4131.  Grant:  $102,424 
to  fund  four  students. 

14.  Michigan  State  University, 
Professor  Roger  Hamlin,  Michigan  State 
University,  Urban  and  Regional 
Planning  Program,  201  Urban  Planning 
and  Landscape.  Architectxire  Building, 
East  Lansing.  MI  48224-1221.  (517) 
353-9054.  Grant:  $120,000  to  fund  four 
students. 

15.  Cleveland  State  University. 
Professor  Frances  Hunter,  Cleveland 
State  University,  College  of  Urban 
Affairs,  1737  Euclid  Avenue.  Cleveland, 
OH  44115.  (216)  687-2136.  Grant: 
$90,000  to  fund  three  students. 

16.  University  of  Illinois  at  Chicago, 
Professor  Raffaella  Y.  Nanetti, 
University  of  Illinois  at  Chicago,  Urban 
Planning  and  Policy  Program.  1007  W. 
Harrison  Street,  Room  1180,  Chicago,  IL 
60607,  (312)  996-2125.  Grant:  $116,640 
to  fund  four  students. 

17.  University  of  Wisconsin  V  Green 
Bay.  Professor  Ray  Hutchison. 
University  of  Wisconsin  at  Green  Bay, 
Department  of  Urban  and  Regional 


Studies.  Green  Bay,  WI  54311-7001, 
(414)  465-2335.  Grant:  $84,000  to  fund 
four  students. 

Southwest 

18.  Southern  University,  Professor 
Damien  Ejgiri,  Southern  University, 
Department  of  Public  Administration, 
P.O.  Box  9656.  Baton  Rouge,  LA  70813, 
(504)  771-3103/3104.  Grant:  $116,000  to 
fund  four  students. 

Great  Plains 

19.  Kansas  State  University,  Professor 
Robert  £.  Bum6,  Kansas  State 
University,  Department  of  Lanscape 
Architecture-Regional  and  Community 
Planning,  302  Seaton  Hall,  Manhattan, 
KS  66506-2909,  (913)  532-5961.  Grant: 
$116,180  to  fund  four  students. 

20.  University  of  Nebraska  at  Omaha. 
Professor  Burton  J.  Reed,  University  of 
Nebraska  at  Omaha,  College  of  Public 
Affairs,  Department  of  Public 
Administration,  60th  &  Dodge  Streets, 
Omaha.  NE  68182.  (402)  554-2625. 
Grant:  $92,440  to  fund  four  students. 

Rocky  Mountain 

21.  Regents  of  the  University  of 
Colorado.  Colorado  Center  for 
Community  Development,  Professor 
Frank  Ford,  Campus  Mail  Box  128,  P.O. 
Box  173364,  Denver,  CO  80217-3364, 
(303)  556-2816.  Grant:  $119,936  to  fund 
four  students. 

Pacific/Hawaii 

22.  University  of  California-Berkeley. 
Professor  Victor  Rubin,  University  of 
California-Berkeley,  Institute  of  Urban 
and  Regional  Development,  316  Wureter 
Hall,  Berkeley,  CA  94720,  (510)  643- 
9103.  Grant:  $120,000  to  fund  four 
students. 

23.  University  of  Califomia-Los 
Angeles,  Professor  Jacqueline  Leavltt. 
University  of  Califomia-Loe  Angeles. 
Lewis  Center  for  Regional  Policy 
Studies.  Los  Angeles.  CA  90095-1656. 
(310)  825-4380.  Grant:  $120,000  to  fund 
four  students. 

Northwest/Alaska 

24.  University  of  Washington. 
Professor  Donald  W.  Allen.  Univeraity 
of  Washington,  Graudate  School  of 
Public  Affairs,  410  Gould  Hail,  JO-40. 
Seattle,  WA  98195,  (206)  543-4190. 
Grant:  $120,000  to  fund  four  students. 

25.  Eastern  Washington  University, 
Professor  Gabor  Zovanyi.  Eastern 
Washington  University,  Department  of 
Urban  and  Regional  Planning.  Mail  Stop 
10.  526  5th  Street,  Cheney.  WA  99004, 
(509)  359-2288.  Grant:  $76,000  to  hmd 
three  students. 


Dated:  November  7. 1996. 
Michael  A.  .«ihigwn, 

Assistant  Secntaiyfor  Policy  Development 
and  Research. 
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Announcement  of  Funding  Awards  for 
Fiscal  Year  1996  Community  Outreach 
Partnership  Canters 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research.  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  IDevelopment 
Reform  Act  of  1989.  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1996  Commimity  Outreach 
Partnership  Centers  Program.  The 
purpose  of  this  dociunent  is  to 
announce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  which  are  to  be  used  to 
establish  and  operate  Community 
Outreach  Partnership  Centers  that  will: 
(1)  conduct  competent  and  qualified 
research  and  investigation  on  theoretical 
or  practical  problems  in  large  and  small 
cities;  and  (2)  facilitate  partnerships  and 
outreach  activities  between  institutions 
of  higher  education,  local  communities, 
and  local  governments  to  address  urban 
problems. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Hartung.  Office  of  University 
Partnerehips.  U.S.  Department  of 
Housing  and  Urban  Envelopment,  room 
8130,  451  Seventh  Street.  S.W.. 
Washington,  IX!  20410,  telephone  (202) 
708-3061.  To  provide  service  for 
persons  who  are  hearing-  or  speech- 
impaired,  this  number  may  be  reached 
via  TTY  by  Dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TTY,  1-800-877-8339,  or  202- 
708-1455.  (Telephone  numbere.  other 
than  "800"  TTY  numbers  are  not  toll 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Community  Outreach  Partnership 
Centera  Program  was  enacted  in  the 
Housing  and  Conmiimity  Development 
Act  of  1992  (Pub.  L.  102-550.  approved 
October  28, 1992)  and  is  administered 
by  the  Office  of  University  Partnerships 
under  the  Assistant  Secretary  for  Policy 
Development  and  Research.  In  addition 
to  this  program,  the  Office  of  University 
Partnerships  administers  HUD's  ongoing 
grant  programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
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through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  Commimity  Outreach  Partnership 
Centers  Program  provides  funds  for: 
research  activities  which  have  practical 
application  for  solving  specific 
problems  in  designated  conununities 
and  neighborhoods:  outreach,  technical 
assistance  and  information  exchange 
activities  which  are  designed  to  address 
specific  problems  in  designated 
communities  and  neighborhoods.  The 
specific  problems  that  the  local  program 
must  focus  on  are  problems  associated 
with  housing,  economic  development, 
neighborhood  revitalization. 
in£rastructure.  health  care,  job  training, 
education,  crime  prevention,  planning, 
and  community  organizing.  Gta  May  16. 
1996  (61  FR  24868).  HUD  published  a 
Notice  of  Funding  Availability  (NOFA) 
aimouncing  the  availability  of  $7.4 
million  uj  Fiscal  Year  1996  funds  for  the 
Community  Outreach  Partnership 
Centers  Program.  The  £)epartment 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result,  HUD 
has  funded  the  fifteen  applicants  for 
New  Grants  and  twelve  applicants  for 
Institutionalization  Grants.  These 
grants,  with  their  grant  amoimts  are 
identified  below. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989).  the 
Etepartment  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  1996  Community 
Outreach  Partnership  Centers  Funding 
Competition,  by  Name  and  Address 

New  Grants 

New  England 

1.  Northeastern  University.  Professor 
Joseph  Warren,  Northeastern  University, 
360  Huntington  Avenue,  Boston,  MA 
02115.  (617)  373-5295.  Grant:  $345,468. 

2.  University  of  Massachusetts- 
Lowell.  Dr.  Linda  Silka.  University  of 
Massachusetts-Lowell,  Director.  Center 
for  Family  Work  and  Commimity,  One 
University  Avenue.  Lowell.  MA  01854. 
(508)  934-3947.  Grant:  $399,987. 

3.  Central  Connecticut  State 
University,  Dr.  Antonia  Moran,  Central 
Connecticut  State  University,  Director, 
Center  for  Social  Research,  200  DiLoreto 
Hall.  1615  Stanley  Street,  New  Britain, 
CT  06050,  (860)  832-2977.  Grant: 
$368,160.    , 


New  Yoilt/New  Jersey 

4.  Hunter  College.  Dr.  Nicholas 
Freudenberg,  Hunter  College.  696  Park 
Avenue.  New  York.  NY  10021,  (212) 
481-4363.  Grant:  $396,037. 

Mid-Atlantic 

5.  Howard  University.  Dr.  Rodney 
Green.  Howard  University,  P.O.  Box 
1071.  Washingtqji.  DC  20059,  (202)  806- 
9558.  Grant:  $400,000. 

6.  Temple  University,  Dr.  Seymour  J. 
Rosenthal,  Temple  University,  1601 
North  Broad  Street,  Philadelphia,  PA 
19122-6099,  (215)  204-7491.  Grant: 
$399,809. 

7.  University  of  Pennsylvania,  Ms. 
Sandra  L.  Houck,  University  of 
Pennsylvania,  Assistant  Director, 
Research  Administration,  Suite  300, 133 
South  36th  Street,  Philadelphia,  PA 
19104-3246,  (215)  898-7293.  Grant: 
$399,952. 

Southeast/Caribbean 

8.  Stillman  College,  Mr.  Marion 
Combs,  Stillman  College,  3600  Stillman 
Blvd.,  P.O.  Box  1420,  Tuscaloosa.  AL 
35403-9990,  (205)  366-8881.  Grant: 
$397,926. 

Midwest 

9.  Ohio  State  University,  Dr.  Michael 
J.  Casto.  Ohio  State  University,  1960 
Kenny  Road,  Columbus.  OH  43210- 
1063,  (614)  292-5621.  Grant:  $399,994. 

10.  University  of  Michigan-Flint,  Dr. 
Kristen  D.  Skivington,  Univjlbity  of 
Michigan-Flint,  221  University  Pavilion, 
Flint,  MI  48502-2186,  (810)  767-7182. 
Grant:  $399,363. 

Southwest 

11.  Tulsa  Conununity  College,  Dr. 
John  Kontogianes,  Tulsa  Community 
College.  Provost,  6111  E.  Skelly  Drive, 
Tulsa,  OK  74135-6198,  (918)  595-7524. 
Grant:  $400,000. 

Pacific/Hawaii 

12.  University  of  California-Davis,  Ms. 
Adrian  A.  Shelton,  University  of 
California-Davis,  Business  Contracts 
Analysis  Office,  Davis,  CA  95616-8540, 
(916)  752-2426.  Grant:  $399,954. 

13.  University  of  San  Diego.  Dr.  Anne 
Hendershott.  University  of  San  Diego, 
5998  Alcala  Park.  San  Diego.  CA  92110, 
(619)  260-4023.  Grant:  $399,993. 

14.  Los  Angeles  Trade-Technical 
College,  Dr.  Etenise  G.  Fairchild.  Los 
Angeles  Trade-Technical  College,  400 
West  Washington  Blvd.,  Los  Angeles, 
CA  90015,  (213)  744-9065.  Grant: 
$400,000. 

North  west/ Alaska 

15.  Portland  State  University.  Dr. 
Wiliam  H.  Feyerherm,  Associate  Vice 


Provost,  Portland  State  University.  P.O. 
Box  751.  Portland.  OR  97207.  (503)  725- 
8211.  Grant:  $399,942. 

Institutionalization  Grants 

New  England 

1.  Trinity  College,  Ms.  Maria  Simao. 
Trinity  College.  Program  Manager. 
Hartford.  CT  06106,  (860)  297-5170. 
Grant:  $100,000. 

2.  Merrimack  College.  Dr.  A.  Patricia 
Jaysanne.  Merrimack  CoUege,  xecutive 
Director,  Urban  Resource  Center,  55 
Haverhill  Street,  Lawrence,  MA  01841, 
(508)  837-5468.  Grant:  $100,000. 

New  York/New  Jersey 

3.  City  College  of  the  City  University 
of  New  York,  Professor  Ghislaine 
Hermanuz,  City  College  of  the  City 
University  of  New  York.  Project 
Director,  COPC,  138th  Street  and 
Convent  Avenue,  New  York,  NY  10031, 
(212)  650-6751.  Grant:  $100,000. 

4.  Pratt  Institute,  Dr.  Brian  Sullivan, 
Pratt  Institute.  Center  for  Community 
and  Environmental  Development.  379 
DeKalb  Avenue,  2nd  Floor,  Brooklyn. 
NY  11205,  (718)  636-3486.  ext.  6444. 
Grant:  $100,000. 

Mid-Atlantic 

5.  Duquesne  University,  Dr.  G.  Evan 
Stoddard,  Duquesiie  University, 
Associate  Dean,  McAnulty  College  and 
Graduate  School  of  Liberal  Arts,  511 
Administration  Building,  Pittsburgh,  PA 
15282-0205,  (412)  396-5179.  Ckant: 
$100,000. 

Southeast/Caribbean 

6.  University  of  South  Florida.  Dr. 
Jerry  Liebennan,  University  of  South 
Florida,  Director,  FCOPC,  4202  East 
Fowler  Avenue,  Tampa,  FL  33620.  (813) 
974-4491.  Grant:  $100,000. 

Midwest 

7.  Wayne  State  University,  Dr.  Diane 
R.  Brown,  Wayne  State  University, 
College  of  Urban,  Labor,  and 
Metropolitan  Studies,  Center  for  Urban 
Studies,  656  W.  Kirby  Street,  3049 
Faculty  Administration  Bldg.,  Detroit. 
MI  48202,  (313)  577-1811.  Grant: 
$100,000. 

.Southwest 

8.  Texas  A&M  University,  Dr.  Pradip 
Pramanik,  Texas  A&M  University, 
College  Station,  TX  77843,  (409)862- 
4620.  Grant:  $99,306. 

9.  University  of  Texas-Pan  American, 
Dr.  Roland  Arriola,  University  of  Texas- 
Pan  American,  Director,  Center  for 
Entrepreneurship  and  Economic 
Development,  1201  W.  University  Drive, 
Edinburg,  TX  78539-2999,  (210)  381- 
3361.  Grant:  $100,000. 
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Pacific/Hawaii 

10.  Arizona  State  University,  Dr.  Rob 
Melnick,  Arizona  State  University. 
Director,  Morrison  Institute  for  Public 
Policy.  Box  871603.  Tempe.  AZ  85287- 
1603,  (602)  965-4525.  Grant:  $99,339. 

11.  San  Francisco  State  University. 
!>.  Dick  LeCates.  San  Francisco  State 
University,  1600  Holloway  Avenue.  San 
Francisco,  CA  94132.  (415)  338-6176. 
Grant.  $100,000. 

12.  University  of  California.  Los 
Angeles.  Dr.  facqueline  Leavitt, 
University  of  California,  Los  Angeles, 
Advanced  Public  Service  Institute.  P.O. 
Box  951656.  405  Hilgard  Avenue,  Los 
Angeles,  CA  90095-1656.  (310)  825- 
4380.  Grant:  $99,927. 

Dated;  November  7.  1996. 
Michad  A.  Stegman. 

Assistant  Secretary  for  Policy  Development 
and  Researvh 
IFR  [Xx;.  9&-29528  Filed  11-18-96;  »;45  ami 
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DEPARTMErrr  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  and  Agenda  for  Meeting  of  tf>e 
Royalty  Policy  Committee  of  the 
Minerals  Management  Advlaory  Board 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  meeting. 


summary:  The  Secretary  of  the 
Department  of  the  Interior  (Department) 
has  established  a  Royalty  Policy 
Committee,  on  the  Minerals 
Management  Advisory  Board,  to  provide 
advice  on  the  Department's  management 
of  Federal  and  Indian  minerals  leases, 
revenues,  and  other  minerals  related 
policies. 

Committee  membership  includes 
representatives  from  States.  Indian 
Tribes  and  allottee  organizations, 
minerals  industry  associations,  the 
general  public,  and  Federal 
Departments.  At  this  third  meeting,  the 
Minerals  Management  Service  (MMS) 
will  present  action  plans  responding  to 
prior  Committee  reports  on  Audit  and 
on  Royalty  reporting  and  Produciion 
Accounting.  The  Committee  will  hear  a  ' 
status  report  from  the  Appeals. 
Settlements,  and  Alternative  Dispute 
Resolution  subcommittee.  The 
Committee  will  also  hear  how  MMS 
plans  to  implement  the  Federal  Oil  and 
Gas  Royalty  Simplification  and  Fairness 
Act  of  1996 

DATES:  The  meetings  will  be  held  on: 
Tuesday.  De<:ember  3.  1996.  8:30  a.m- 

5  pjn. 


Wednesday.  December  4,  1996,  8:30 
a.m.-4  p.m. 

AD0AE8SCS:  The  meetings  will  be  held  at 
the  Regal  Harvest  House.  1345  Twenty- 
Eighth  Street.  Boulder,  Colorado  80302- 
6899.  Telephone  (303)  443-3850. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Clara  Onstad.  Senior  Technical  Advisor 
to  the  Associate  Director  of  the  Royalty 
Management  Program.  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165. 
MS-3000.  Denver.  CO  80225-0165. 
telephone  number  (303)  231-3827.  fax 
number  (303)  231-3780. 

SUPPtEMENTARY  INFORMATION:  The 

location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meetings  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
nie  written  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  Mr.  Clare  Onstad,  at  the 
address  listed  above.  Minutes  of 
Committee  meetings  will  be  available  10 
days  following  each  meeting  for  public 
inspection  and  copying  at  the  Royalty 
Management  Program,  Building  No.  85. 
Denver  Federal  Center,  Denver. 
Colorado.  ^ 

These  meetings  are  being  held  by  the 
authority  of  the  Federal  Advisory 
Committee  Act.  Pub.  L.  No.  92-463.  5 
U.S.C  Appendix  1.  and  Office  of 
Management  and  Budget  Qrcular  No. 
A-63,  revised. 

Dated:  November  14.  1996. 
laaaa  W.  Shaw, 

Associate  Director  for  Royalty  Maitageatent. 
IFR  Doc.  96-29642  Filed  11-18-96;  8:45  ami 


Natlonfll  Parit  Sarvloa 

Nattonai  Ragistar  of  HMoric  Pteo««: 

M  w*iil«,  ^ai.i—  4«J  Kail  riln  n  ^i  n  ^  lai  mIJ  h  tfi  ■ 

Novincaiion  oi  Kanoaig  Nomina  inn  la 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  9,  1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC.  20013-7127.  Written 


comments  should  be  submitted  by 

December  4, 1996. 

BetfaBolamL 

Acting  Keeper  of  the  National  Register. 

CONNECTICUT 

Fairfield  County 

Hattertown  Historic  District,  Roughly,  jet.  of 

Aunt  Park  Ln.,  Castle  Meadow,  Hattertown. 

and  Hi  Barlow  Rds.,  Newtown.  96001461 
Newtown  Borough  Historic  District,  Roughly, 

Main  St.  from  Hawley  Rd.  to  Academy  Ln., 

Newtown.  9600 14 58 

Hartfonl  County 

Downtown  Main  Street  Historic  District  (East 
Hartford  MPS),  Roughly  bounded  by  Main 
St.,  Governor  St..  Chapman  Pi.,  and 
Bumside  Ave..  East  Hartford,  96001464 

Litchfield  County 

Hotchkissville  Historic  District,  Roughly 
bounded  by  W.  Wood,  Paper  Mill, 
Weekeepeemee. Washington,  and  jack's 
Bridge  Rds.,  Woodbury,  96001460 

Pine  Meadow  Historic  District.  Roughly 
bounded  by  the  Farmington  River.  Wicket. 
N.  Ton.  Church  and  Main  Sts.,  Village  of 
Pine  Meadow,  New  Hartford,  96001463 

New  London  County 

Occum  Hydroelectric  Plant  and  Dam,  N  of 
Bridge  St..  W  side  of  the  Shetucket  River. 
Norwich,  96001459 

Smith.  Shubel.  House,  515  Pumpkin  Hill  Rd.. 
Ledyard.  96001462 

MASSACHUSETTS 

Hampahire  County 

North  Chester  Historic  District.  Roughly 
bounded  by  E.  River.  Smith,  and  N.  Chester 
Rds..  Chester,  96001 465 

WoroaMar  County 

Fiske.  Frederick  and  Gratchen  Osgood 
Warren.  House,  42  Bolton  Rd..  Harvard, 
96001466 

NEWHAMPSHIKE 

Hillabm  uu^  CeoDtjr 

Building  at  418-420  Notre  Dame  Ave..  41S- 
420  Notre  Dame  Ave.,  Manchester. 
96001467 

Stranarti  Comity 

Thompson  Hall,  Off  Main  St.,  University  of 
New  Hampshire  Campus,  Durham. 
9600146S 

NEW  JERSEY 

HuBlMdaa  fewety 

Fairmont  Historic  District.  Roughly,  NJ  517 
from  the  Morris-Hunterdon  Co.  line  to  N) 
512  and  NJ  517  from  Fox  Hill  to  Wildwood 
Rds..  Califon  vicinity.  96001470 

Meroer  County 

Mount  Rose  Distillery.  Address  Restricted. 
Hopewell  vicinity.  96001471 

Morris  County 

Normandy  Park,  Normandy  Pkway.,  between 
Columbia  Tpk.  and  Madison  Ave..  Morris 
Township.  Morristo%vn  vicinity,  96001469 
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NEW  YORK 


iCouDty 

Thome  Memorial  School.  Jet  of  Maple  and 
Franklin  Aves..  Millbrook,  96001473 

JaAiwni  County 

Ford,  Charles.  House  (Orleans  MPS),  W  side 
of  Ford  St.  S  of  jet  with  Co.  Rd.  181, 
Hamlet  of  La  Faigeville.  Orleans,  96001472 
In  order  to  assist  in  the  preservation  of  the 
following  property,  the  comment  period  is 
being  waived  for  a  proposed  move: 

TEXAS 

Hairis  County 

Paul,  Allen,  House,  2201  Fannin  St., 
Houston,  80004127. 

[FR  Doc.  96-29573  Filed  11-18-96;  8:45  am] 

MLUNO  COM  4»10-90-P 


Notica  of  Intent  to  Repatriate  Cultural 
Itema  In  the  Posaasaion  of  El  Morro 
National  Monument,  National  Park 
Service,  Ramah,  NM 

agency:  National  Park  Service 
ACTKM:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  a  cultural  item 
in  the  possession  of  El  Morro  National 
Monument,  National  Park  Service. 
Ramah,  NM,  which  meets  the  definition 
of  "sacred  objects"  under  Section  2  of 
the  Act. 

The  five  items  consist  of  a  hide 
wrapper,  6  3/4"  wide  with  buckskin 
drawstring  2"  from  the  top,  one  green 
prayer  stone,  one  chert  projectile  point, 
one  six-sided  crystal,  and  one  deer 
dewclaw. 

In  1965,  these  items  were  purchased 
by  the  National  Park  Service  from  Mr. 
Eugene  Lambson  of  Ramah,  NM,  who 
had  purchased  the  bundle  and  its 
contents  from  the  widow  of  Ba  Na 
Thlooh,  a  Navajo  medicine  man. 

Ms.  Mary  Tom,  Ba  Na  Thloob's 
daughter,  has  identified  these  items  as 
necessary  for  the  continued  practice  of 
traditional  Navajo  religion  by  present- 
day  adherents  and  has  claimed  them  as 
a  lineal  descendent.  Representatives  of 
the  Navajo  Nation  and  traditional 
Navajo  religious  leaders  confirm  that 
these  items  are  needed  by  Ba  Na 
Thlooh 's  descendants  for  on-going 
ceremonial  and  religious  traditions. 

Based  on  the  above-mentioned 
information,  officials  of  the  National 
Park  Service  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3KC),  these 
five  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 


American  religions  by  their  present-day 
adherents.  Officials  of  the  National  Park 
Service  have  also  determined,  pursuant 
to  25  U.S.C.  3005  (a)(5)(A),  that  Ms. 
Mary  Tom  is  the  direct  lineal 
descendant  of  the  individual  who 
owned  these  sacred  objects. 

This  notice  has  been  sent  to  Ms.  Mary 
Tom  and  officials  of  the  Navajo  Nation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cuhurally 
affiUated  with  these  objects  should 
contact  John  Lujan,  Superintendent,  El 
Morro  National  Monument,  Rt.  2,  Box 
43,  Ramah.  NM  87321,  telephone  (505) 
783094226  before  December  19. 1996. 
Repatriation  of  these  objects  to  Ms. 
Mary  Tom  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  November  12, 1996. 
Rkhard  C  Waldbauer, 
Acting  Departmental  Ck)nsulting 
Archeologist.Archeology  and  EUinography 
Program. 

IFR  Doc.  96-29523  Filed  11-18-96;  8:45  am] 
BiLUNO  cooe  43100«70eaF 


A. 


DEPARTMENT  OF  JUSTICE 

Offica  of  Justice  Programs 

Buraau  of  Justice  Assistance 

Agency  Information  Collection 
Activltias:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  U.S.  E>epartment  of 
Justice  Insurance  Related  Criminal 
Referral  Form. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
wa^  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation,  Part 
1320.10.  Written  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget,  Office  of  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  DC,  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 


Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer.  Suite  850, 1001  G  Street.  NW. 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
focsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /components, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coUeoted;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  propmsed  collection  is  listed 
beh>w: 

(l^Type  of  Information  Collection: 
ReinstWement,  without  change,  of  a 
previoiwly  approved  collection  for 
which  approval  has  expired 

(2)  Title  6f  the  form/collection:  United 
States  Department  of  Justice  Insurance 
Related  Criminal  Referral  Form 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  None.  Office  of  the 
Controller,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  State  and  local  governments, 
private  nonprofit  organizations,  and 
businesses  or  other  for-profit 
organizations.  This  form  is  i/sed  to 
encoiu-age  state  tmd  federal  agencies, 
insurance  companies,  and  insurance 
trade  associations  to  refer  significant 
criminal  activity  for  Federal 
prosecution.  It  will  enable  the 
Department  to  ensure  that  all  cases  are 
being  investigated  appropriately,  and 
that  all  related  investigations  are 
coordinated. 

(5)  An  estimate  of  the  total  nimiber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200  respondents  with  an 
average  of  1  hour  per  respondent. 
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(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  200  annual  burden  hours. 

Public  comments  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  November  13.  1996. 
RmwtI  B.  Briggs. 

Departmenl  Clmimnce  Officer.  United  States 
Departwent  offusticf 

|FR  Doc.  96-29521  Filed  11-18-^;  8  45  ami 
MLUMO  COM  44l«-l»-«l 


DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

Preeident'e  Commtttee  on  Employment 
of  People  tMfth  Otsabititlee:  Notice  of 
Avallabiltty  of  Funds  and  a  Sollcltatton 
for  Grant  Appllcationa:  Correction 

AOENCY:  President's  Committee  on 

Employment  of  People  with  Disabilities 

Labor 

ACTION:  ContH;fion. 

summary:  In  notice  document  96-28655 
beginning  on  page  57713  in  the  issue  of 
Thursday.  November  7,  1996,  make  the 
following  corre«:tion: 

On  page  57713  in  the  third  column, 
the  five-year  grant  period  shown  as  "(FY 
1997-2002)"  is  corrected  to  read  as 
follows:  "(April  1997-April  2002)". 

Signeil  at  Washington.  D C  .  this  Kith  day 
of  November.  1996 
lohn  Lancacter, 

Exetiitivf  Dirvftor.  President's  (committee  on 
Emplovwent  of  People  with  Disatiilities 
|FR  Dcx    96-29565  Filed  11-18-96;  8:45  ami 
MUJMOCOM  4«10-»-4l 


in  the  Department  of  Labor  Secretary's 
Conference  Room.  S-2508.  200 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  from  8:30  a.m.  to 
noon. 

Written  comments  are  welcome  and 
may  be  submitted  by  addressing  them 
to:  Mr.  Charles  F.  Lee.  Executive 
Assistant,  OfGce  of  the  Assistant 
Secretary  for  Veterans'  Employn»ent  and 
Training.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W..  Room  S- 
1313,  Washington.  DC.  20210. 

•  The  primary  items  on  the  agenda 
for  December  3, 1996.  are: 

•  Review  of  the  transition  assistance 
program  (TAP)  agenda  and  visit  TAP 
classroom. 

•  Tour  CareerNet  office  and  discuss 
the  One-Stop  career  center  concept. 

The  primary  items  on  the  agenda  for 
December  4.  1996,  are: 

•  Adoption  of  minutes  of  the 
previous  meeting. 

•  Budget  brieHng  in  Fiscal  Year  1997 
funding. 

•  Legislative  update. 

•  Homeless  veterans  employment. 

•  Veterans  preference  in  employment. 

•  Certification  of  military  skills  for 
civilian  employment. 

The  meetings  are  open  to  the  public. 

Persons  with  disabilities,  needing 
special  accommodations,  should  contact 
Charles  F.  Lee  at  telephone  number 
202-219-9116  no  later  than  Friday. 
November  29. 

Signed  at  Washington,  DC.  this  14th  day 
of  November.  1996 
Praaton  M.  Taylor  |r.. 
Assistant  Secretary  of  Labor  for  Veterans' 
Employment  and  Training. 
IFR  Dix.  96-29567  Filed  ll-lS-96;  8:45  am) 

BH.UNQ  COM  4t10-7»-M 


Secretary  of  Latwr's  Advisory 
Committee  for  Veterans  Employment 
and  Training:  Notice  of  Open  Meeting 

The  Secretary's  Advisory  Committee 
for  Veterans  Employment  and  Training 
was  establisheti  under  section  4100  of 
title  38,  United  States  Code,  to  bring  to 
the  attention  of  the  Secretary,  problems 
and  i.ssues  relating  to  veterans' 
employment  and  training. 

iNotice  is  hereby  given  that  the 
Secretary  of  Labor's  Advisory 
Committee  for  Veterans  Employment 
and  Training  will  meet  on  Tuesday 
December  3.  1996,  from  9:30  a.m.  to 
12:00  noon  at  the  Navy  Family  Service 
Center,  Naval  Se«;urity  Group  Activity 
Building  »9804,  Fort  George  Meade. 
Maryland;  and  from  12:30  p.m.  to  3:30 
p.m.  at  the  Columbia  CareerNet  Office, 
7060  Oakland  Mills  Road.  Columbia. 
Maryland.  The  Advisory  Committee  will 
meet  on  Wednesday  December  4,  1996. 


Employment  and  Training 
Administration 

Proposed  Data  Collection;  Comment 
Request;  Survey  of  Grantees  Providing 
Services  Under  Section  401  of  JTPA 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 


financial  resources)  is  minimized, 
collection  uistnunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  ETA  is 
soliciting  comments  conoeming  the 
proposed  new  collection  of  a  survey  of 
grantees  providing  services  under 
Section  401  of  the  Job  Training 
Partnership  Act  (JTPA).  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addressee 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
January  21,  1997. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  tne  acciuvcy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSEE:  Tom  NaSell,  Office  of 
Policy  and  Research,  ETA/DOL,  Room 
N-5637,  200  Constitution  Ave.,  N.W., 
Washington,  DC,  20210.  Voice  Phone: 
(202)  219-8668  (ext.  123);  fax  (202)  219- 
5455  (these  are  not  toll  free  numbers). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  U.S.  Department  of  Labor  has 
funded  a  study  of  tlie  Indian  and  Native 
American  Program,  Section  401  of  JTPA. 
This  study  was  undertaken  with  the 
advice  of  the  Indian  and  Native 
American  Employment  and  Training 
Council  to  identify  the  range  of  service 
designs  and  training  strategies 
undertaken  by  grantees  funded  under 
Section  401,  the  strengths  and 
weaknesses  of  these  or  innovative 
approaches,  and  steps  that  DOL  and  the 
grantee  community  could  take  to 
improve  the  overall  effectiveness  of  the 
program  in  meeting  the  needs  of  Indian 
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and  Native  American  participants  and 
communities. 

Meanwhile,  in  support  of  the 
President's  goals  stated  in  Executive 
Order  12862.  which  mandates  a 
concerted  effort  to  obtain  customer 
feedback,  the  Department  of  Labor  has 
undertaken  a  broad  effort  to  determine 
the  services  its  customers  want  and  to 
determine  their  level  of  satisfaction  with 
existing  services.  Section  401  grantees 
have  been  identified  as  an  important 
constituency  whose  opinions  about 
DOL's  services  and  policy  guidance 
should  be  elicited. 

To  satisfy  both  of  these  objectives 
simultaneously,  DOL  proposes  to 
conduct  a  mail  survey  of  Section  401 
grantees.  This  information  will  be 
important  for  improving  the  overall 
design  and  delivery  of  services  to  Indian 
and  Native  American  program 
participants  and  for  ensuring  that  EXDL's 
services  can  be  made  more  responsive  to 
the  needs  of  INA  program 
administrators. 

n.  Current  Actions 

The  proposed  survey  is  to  be 
administered  by  mail  for  a  single  time 
only  to  the  Executive  Directors  of  all 
grantees  receiving  funds  under  Section 
401,  exclusive  of  those  participating 
under  Public  Law  102-477.  The  survey 
will  cover  these  general  topics:  (a) 
satisfaction  with  services  provided  by 
DOL,  and  in  particular  the  Division  of 
Indian  and  Native  American  Programs, 
with  respect  to  policy  guidance, 
technical  assistance,  performance 
standards,  and  program  administration, 
and  suggestions  for  improving  those 
services;  (b)  program  organization  and 
overall  objectives  for  the  grantees' 
efforts,  including  groups  targeted  for 
services:  (c)  services  emphasized  by  the 
grantees,  including  training,  subsidized 
employment,  and  supportive  services, 
and  the  criteria  used  to  determine 
which  participants  should  receive 
which  service;  (d)  community  impacts 
attributed  to  the  program  and  reasons 
when  individual  participants  have 
difficulty  achieving  their  goals;  (e) 
services  provided  by  the  grantee  with 
non-Section  401  funds;  and  (f) 
coordination  with  community  groups/ 
state  agencies.  Survey  responses  will  be 
analyzed  in  tandem  with  data  collected 
for  grantees  from  other  sources, 
including  the  Annual  Status  Reports 
(OMB  Approval  No:  1205-0308  expiring 
5/31/97),  which  provide  a  record  of 
participants'  characteristics  and  their 
outcomes. 

Type  of  Review:  New. 

Agency:  ETA. 

Title:  Survey  of  Grantees  Providing 
Services  under  Section  401  of  JTPA. 


Affected  Public:  Not-for-profit 
institutions  for  Tribal  Governments. 

Total  Respondents:  177. 

Freqency:  One  time. 

Total  Responses:  177. 

Avemge  Time  per  Response:  20 
minutes. 

Estimated  Total  Burden  Hours:  59 
hoiu«. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintaining):  None. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  November  13. 1996. 
Gerard  F.  Fiala, 

Administrator,  Office  of  Policy  and  Research. 
(FR  Doc.  96-29566  Filed  11-18-96;  8:45  am) 

MLUNQ  COOE  4S10-M-M 


Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desirSd 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection  of  Form 
WH-201  MIS,  Apphcation  for  Authority 
for  an  Institution  of  Higher  Learning  to 
Employ  its  Full-Tirae  Students  at 
Subminimum  Wages  Under  Regulations 
Part  519. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
January  22, 1997.  The  Department  of 


Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSEE:  Mr.  Rich  Ehnan,  U.S. 
Deptutment  of  Labor,  200  Constitution 
Ave.,  N.W.,  Room  S-3201,  Washington, 
D.C.  20210,  telephone  (202)  219-6375 
(this  is  not  a  toll-free  number),  fax  202- 
219-6592. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  14(b)  of  the  Fair  Labor 
Standards  Act  requires  the  Secretary  of 
Labor  to  provide  certificates  authorizing 
the  employment  of  full-time  students  at 
subminimum  wages  in  institutions  of 
higher  education  to  the  extent  necessary 
in  order  to  prevent  curtailment  of 
opfK)rtunities  for  employment.  The 
WH-201  MIS  is  used  by  employers  to 
obtain  authorization,  pursuant  to 
section  14(b)  of  the  FLSA,  to  pay  full- 
time  students  at  a  wage  rate  lower  than 
the  statutory  Federal  minimum  wage 
(currently  $4.75  an  hour).  The  form  is 
prepared  and  signed  by  the  employer  or 
an  authorized  representative  of  the 
employer. 

n.  Current  Actions 

The  Department  of  Labor  seeks 
extension  approval  to  collect  this 
information  to  carry  out  its 
responsibility  to  make  a  determination 
whether  to  grant  or  deny  subminimum 
wage  authority  to  the  applicant.  If  the 
information  was  not  collected, 
employers  would  not  have  a  mechanism 
to  apply  for  permission  to  pay  full-time 
students  at  subminimum  wages  and  job 
opportunities  for  full-time  students 
would  be  reduced. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 
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Tide:  Application  for  Authority  for  an 
Institution  of  Higher  Learning  to 
Employ  its  Full-Time  Students  at 
Subminimum  Wages  Under  Regulations 
Part  519. 

OhW  Number:  1 2 1 5-0080. 

Agency  Number:  WH-201  MIS. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households. 

Total  Respondents:  50. 

Frequency:  Annually. 

Total  Responses:  50. 

Avemge  Time  Per  Response  for 
Reporting:  15  to  30  minutes. 

Estimated  Total  Burden  Hours:  15. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance}:  $17.50. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  bec:ome  a  matter  of  public  record. 

Dated  Novnmber  14.  1996. 
Cacily  A.  iUyburn. 

Director,  Division  of  Financial  Management, 
Office  of  Management.  Administration  and 
Planning.  Employment  Standards 
AdministraOon 

|FR  Doc.  95-2956«  Filed  11-18-96:  8  45  ami 
■ujMO  cocM  wie^ar-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Avsilebillty  end 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration.  OfTice  of  Re<:ords 

Administration. 

ACTK3N:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  st:hedules,  as 
required  by  44  U.S.C.  330.3a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  January 


3. 1997.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

A00AE8SE8:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration. 
College  Park.  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 

SUPPLEMENTARY  INFOfONATION:  Each  year 

U.S.  Government  agencies  create 
bilUons  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Goverrunent's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester.    - 

Schedules  Pending: 

1.  Department  of  the  Air  Force  (Nl- 
AFU-96-18).  Medical  Expenses  and 
Performance  Reporting  System  (MERS) 
records  at  medical  treatment  facilities. 
Temporary  records  proposed  for  shorter 
retention  periods. 


2.  Department  of  the  Air  Force  (Nl- 
AFU-fl7-3).  Infant  delivery  room  logs 
(nursing  services  records). 

3.  Department  of  State,  Bureau  of 
Consular  Afiiairs  (Nl-59-96-5).  Routine 
and  fadlitative  records  relating  to  the 
issuance  of  passports.  Passport 
applications  are  not  covered. 

4.  Department  of  State.  Bureau  of 
Consular  Affairs  (Nl-5ft-96-30). 
Overseas  Citizen  Services  Automated 
Retrieval  (OSCAR). 

5.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-58-96-4). 
Records  Control  Schedule  101.  Office  of 
the  Commissioner. 

6.  Defense  Intelligence  Agency  (Nl- 
373-96-3).  Audits  on  routine  and 
administrative  matters. 

7.  Delaware  River  Basin  Commission 
(Nl-220-96-12).  Subject  files  and 
budget  files  of  the  U.S.  Commissioner 
(substantive  records  relating  to  the 
Commission's  activities  are  being 
preserved). 

8.  The  Federal  Emergency 
Management  Agency  (Nl-31 1-95-1). 
U.S.  Fire  Administration  grant  files 
(exclusive  of  final  reports,  designated 
for  preservation). 

9.  Presidential  Advisory  Committee 
on  Gulf  War  Veterans'  Illnesses  (Nl- 
220-97-1).  Duplicate  copies  and 
reference  materials.  (Meeting  minutes, 
briefing  books,  correspondence  and 
publications  all  proposed  as 
permanent.) 

Dated:  November  12.  1996. 
jamM  W.  Moore. 

Assistant  Archivist  for  Records  * 

Administration. 

[PR  Doc.  96-29575  Filed  11-18-96:  8:45  am) 

HLUNQ  OOOC  7S1S-ei-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Administrator  v.  Willstto,  st  al.; 
Raschedule  of  Oral  Argumant 

FEDERAL  REGISTER  CtTATION  OF  PREVKNJS 
ANNOUNCEMENT:  Vol.  61,  No.  200/ 
Tuesday.  October  15, 1996/Notices. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 
3:00  p.m.  October  28, 1996. 
SUMMARY:  The  National  Transportation 
Safety  Board  gives  notice  that  the  oral 
argument  in  a  consolidated  case 
pending  before  the  Board  has  been 
rescheduled.  The  Cases,  SE-13961-3, 
Administrator  v.  Willette,  et  al..  involve 
the  applicability  of  the  Federal 
Aviation's  Advisory  Qrcular  120-56, 
"Air  Carrier  Voluntary  Disclosure 
Reporting  Procedures,"  to  individual 
airmen  and  crew. 
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DATE:  Oral  argument  will  be  held  at  3:00 
P.M.,  November  25, 1996,  at  the  NTSB 
headquarters,  490  L'Enfant  Plaza  East, 
S.W..  Washington,  D.C.  20594. 
FOR  FURTHER  INFORMATION  CONTACT: 
Althea  Walker,  (202)  314-6080. 
SUPPLEMENTARY  MFORMATION:  The^ 
public  is  invited  to  attend  and  observe 
the  oral  argument.  Audience 
participation  will  not  be  permitted, 
however. 

FOR  MORE  INFORMATION,  CONTACT:  Bea 
Hardesty,  (202)  314-6065. 

Dated:  November  13, 1996. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

[PR  Doc.  96-29520  Filed  11-18-96;  8:45  am) 

BIUMQ  cow  7S33-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

Illinois  Power  Company,  Soyland 
Power  Cooparatlve;  Environmental 
Aaaassmant  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  approval  of  the  transfer  of 
Facility  Operating  License  No.  NPF-62, 
to  the  extent  held  by  Soyland  Power 
Cooperative,  for  the  Clinton  Power 
Station.  Unit  1  (CPS),  located  in  DeWitt 
County,  Illinois,  and  issuance  of 
conforming  amendments. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent  to 
the  transfer  of  the  13.21%  minority 
ownership  of  the  facilities  for  the 
Clinton  Power  Station.  Unit  No.  1  (CPS) 
from  Soyland  Power  Cooperative 
(Soyland)  to  Illinova  Power  Marketing. 
Inc.  (IPMI),  the  imregulated  power 
marketing  affiliate  of  Illinois  Power 
Company  (Illinois  Power),  and  a  wholly 
owned  subsidiary  of  IlUnova 
Corporation  (Illinova)  and  approve  the 
issuance  of  conforming  amendments  to 
the  licensee. 

The  proposed  action  is  in  accordance 
with  Illinois  Power's  request  for 
approval  dated  October  17, 1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
obtain  the  necessary  consent  to  the 
transfer  of  the  license  and  approval  of 
amendments  discussed  above.  Soyland 
is  a  minority  owner  of  CPS  with  an 
ownership  share  of  13.21%.  Due  to 
severe  financial  difficulties  arising  in 
large  part  because  of  its  CPS-related 


debt,  Soyland  has  been  forced  to  seek 
significant  refinancing  of  its  outstanding 
obUgations.  As  a  condition  precedent  to 
sai<mfinancing,  the  U.S.  Department  of 
Agriculture,  acting  through  the 
Administrator  of  Ae  Riual  Utilities 
Services,  required  Soyland  to 
completely  divest  itself  of  any 
ownership  of,  or  responsibility  for,  CPS. 
As  a  result,  Soyland  and  UUnova 
entered  into  an  agreement  wherein 
Illinova  assumed  full  financial 
responsibility  for  Soyland's  CPS 
obligations  as  of  September  1, 1996,  and 
Soyland  agreed  to  transfer  its  entire 
ownership  interest  in  CPS  to  Illinova, 
subject  to  receipt  of  all  necessary 
regulatory  approvals. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  reviewed  the 
proposed  action  and  concludes  that 
there  will  be  no  changes  to  the  facility 
or  its  operation  as  a  result  of  the 
proposed  action.  Accordingly,  the  NRC 
staff  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  iilipacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
NRC  staff  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  resuh  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alterative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Clinton  Power  Station, 
Unit  1,  docimiented  in  NUREG-0854. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  30, 1996,  the  staff  consulted 
with  the  Illinois  state  official  of  the 
Illinois  Department  of  Nuclear  Safety, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  state  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 


that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Acccvdingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Ulinois  Power 
submittal  dated  October  17. 1996.  which 
is  available  for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  and  at  the  local 
public  document  room  located  at  the 
Vespasian  Warner  Public  Library,  120 
West  Johnson  Street.  CUnton,  Illinois.   • 

Dated  at  Rockville.  Maryland  this  13th  day 
of  November  1996. 

For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins. 

Acting  Director,  Project  Directorate  111-3, 
Division  of  Reactor  Projects— lU/IV,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  96-29585  Filed  11-18-96;  8:45  am) 

BILLING  CODE  75M-01-P 

[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Company, 
Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2,  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  under  10 
CFR  50.80,  is  considering  approval  of  an 
application  regarding  the  corporate 
restructuring  of  the  holding  company 
for  Texas  UtiUties  Electric  Company 
(TUE,  the  licensee),  holder  of  Facility 
Operating  License  Nos.  NPF-87  and 
NPF-89,  for  the  Comanche  Peak  Steam 
Electric  Station  (CPSES),  Units  1  and  ?, 
located  in  Somervell  County,  Texas. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent, 
by  issuance  of  an  order,  to  the  corporate 
restructuring  of  Texas  Utilities 
Company  CTUC)  to  facilitate  the 
acquisition  of  ENSERCH  Corporation 
(ENSERCH).  which  is  a  company 
engaged  in  natural  gas  and  oil 
exploration  and  production,  natural  gas 
pipeline  gathering,  processing  and 
marketing,  and  natural  gas  distribution 
and  power  generation.  TUC's 
acquisition  of  ENSERCH  will  be 
accomplished  through  the  following 
merger  transactions:  (1)  The  formation 
of  a  new  Texas  Corporation,  TUC 
Holding  Company,  and  two  new 
subsidiaries  of  TUC  Holding  Company 
(i.e.,  TUC  Merger  Corporation  and 
Enserch  Merger  Corporation);  (2)  the 
merger  of  TUC  Merger  Corporation  with 
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and  into  TUC  with  TUC  being  the 
surviving  corporation:  and  (3^  the 
merger  of  Enserch  Merger  Corporation 
with  and  into  ENSERCH  with  ENSERCH 
being  the  surviving  company.  Upon  the 
consummation  of  these  transactions, 
TUC  and  ENSERCH  will  both  become 
wholly  owned  subsidiaries  of  TUC 
Holding  Company,  which  will  change 
its  name  to  Texas  Utilities  Company. 
TUE  would  continue  to  remain  the  sole 
owner  and  operator  of  CPSES,  Units  1 
and  2.  Upon  consummation  of  the 
restructuring,  current  stockholders  of 
TUC  would  become  stockholders  of  the 
new  Texas  Utilities  Company  and 
would  hold  approximately  94  percent  of 
the  issued  and  outstanding  shares  of 
common  stock  of  the  new  Texas 
Utilities  Company,  while  current 
stockholders  of  ENSERCH  would 
likewise  become  stockholders  of  the 
new  Texas  Utilities  Company  and  hold 
the  remaining  6  percent.  The  proposed 
action  is  in  accordance  with  TUEC's 
application  dated  September  20.  1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
facilitate  the  acquisition  of  ENSERCH  by 
TUC. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  acquisition 
and  concludes  that  there  will  be  no 
physical  or  operational  changes  to 
Comanche  Peak  Steam  Electric  Station. 
The  acquisition  will  not  affect  the 
qualifications  or  organizational 
affiliation  of  the  personnel  who  operate 
the  facilities,  as  TUE  will  continue  to  be 
responsible  for  the  operation  of 
Comanche  Peak  Steam  Electric  Station. 
Units  1  and  2. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
would  not  be  increased  by  the 
acquisition,  and  that  post -accident 
radiological  releases  would  not  be 
greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  acquisition  would 
not  affect  routine  radiological  plant 
effluents  and  would  not  increase 
occupational  radiological  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacrts.  the  acquisition 
would  not  affect  nonradiological  plant 
effluents  and  would  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 


significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  imjiacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  CPSES.  Units  1  and  2. 
dated  October  1989. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  p>olicy, 
on  November  13.  1996.  the  staff 
consulted  with  the  Texas  State  official. 
Mr.  Arthur  Tate  of  the  Texas 
Department  of  Health.  Bureau  of 
Radiation  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  20,  1996.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
N.W..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  702 
College,  P.  O.  Box  19497,  Arlington.  TX 
76019. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  November  1996. 

For  the  Nuclear  Regulatory  Comraission. 
William  D.  htciatmr. 

Director.  Project  Directorate  /V'-J,  Division 
of  Reactor  Projects— IIU IV .  Office  of  Nuclear 
Reactor  Regulation. 
jFR  Doc.  96-29S67  Filed  1 1-18-96:  8:45  am| 


Advisory  CommltlM  on  Reactor 
Safaguarda;  SubcommlttM  Msating  on 
Human  Factora 

The  ACRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on 
December  3,  1996,  Room  T-2B3,  11545 
Rockville  Pike,  Rockville.  Maryland. 
The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  December  3.  1996—8:30 
a.m.  until  the  conclusion  of  business. 
The  Subcommittee  will  review  the 
activities  of  the  OfHce  for  Analysis  and 
Evaluation  of  Operational  Data  (AEOD) 
and  the  Office  of  Nuclear  Material 
Safety  and  Safeguards  (NMSS) 
associated  with  the  Human  Performance 
Program  Plan  and  will  also  discuss  staff 
responses  to  the  questions  raised  at  the 
September  20, 1996  Human  Factors 
Subcommittee  meeting.  The  purpose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
Mrith  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Mr.  Noel  F.  Dudley 
(telephone  301/415-6888)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
plaiming  to  attend  this  meeting  are 
uj'ged  to  contact  the  above  named 
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individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  November  13, 1996. 
Sam  Duraiswamy. 
Chief,  Nuclear  Reactors  Bmnch. 
[PR  Doc.  96-29588  Filed  11-18-96;  8:45  am] 
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Adviaory  Committee  on  Reactor 
Safeguarda;  Meeting  of  the  ACRS 
Subcommittee  on  Westinghouae 
Standard  Plant  Designa 

The  ACRS  Subcbmmittee  on 
Westinghouse  Standard  Plant  Designs 
will  hold  a  meeting  on  December  4. 
1996.  Room  T-2B3. 11545  Rockville 
Pike,  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
Westinghouse  proprietary  information 
pursuant  to  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  December  4,  1996—3:30 
ajn.  until  the  conclusion  of  business. 

The  Subcommittee  will  review 
Chapters  2.  4.  5.  9.  and  11  of  the 
Westinghouse  Standard  Safety  Analysis 
Report  related  to  the  AP600  design  and 
the  associated  NRC  staff  Draft  Safety 
Evaluation  Report.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  pro{>osed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Ciammittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
/  be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  ♦o  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
Westinghouse  Electric  Corporation,  and 


other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  me 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Noel  F.  Dudley  (telephone  301/415- 
6888)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  November  13, 1996. 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
[FR  Doc.  96-29589  Filed  11-18-96;  8:45  am] 
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Adviaory  Committee  on  Reactor 
Safeguarda;  Subcommittee  Meeting  on 
Planning  and  Procedurea 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
December  4, 1996,  Room  T-2B1.  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
matters  the  release  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  December  4,  1996—12:00 
noon  until  1:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the 
qualifications  of  candidates  for 
appointment  to  the  ACRS.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 


to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  November  13, 1996. 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
[FR  Doc.  96-29590  Filed  11-18-96;  8:45  am] 
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Sunahine  Act  Meeting 

DATE:  Weeks  of  November  18,  25, 
December  2,  and  9, 1996. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIOERED: 
Week  of  November  18 

Thursday,  November  21 
9:00  a.m. 
AfRrmation  Session  (Public  Meeting)  (if 
needed) 
1:30  p.m. 
Briefing 4)y  DOE  on  International  Nuclear 
Safety  Program  (Public  Meeting) 
3:00  p.m. 
Discussion  of  Management  Issues 
(Qosed— Ex.  2) 

Week  of  November  25 — ^Tentative 

Wednesday,  November  27 
11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  o^December  2 — ^Tentative 

Friday,  December  6 

9:30  a.m. 
Meeting  with  Advisory  Committee  on 
Reactor  Safeguards  (ACRS)  (Public 
Meeting) 
(Contact:  )ohn  larkins.  301-415-7360) 
11:00  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 
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Wwk  of  DBcmbor  •— TanUlive 

Thursday.  December  12 

3  30  p  m 
AfTirmation  S«S!iion  (Public  Meeting) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording— (301)  415-1292). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
BillHiil(30l)41.S-1661. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at 
http://www  nrc.gOv/SEirY/smj/st:hedulo.htni 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch.  Washington.  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commi.ssion  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh®nrc.gov  or 
dkw®nrc.gov. 

Dated:  November  1.S.  1996. 
WUliun  M.  Hill.  )r.. 
SECY  Tnicktnn  Officer,  Office  of  the 
Secretary 

|FR  Doc.  96-296«0  Filed  11-15-96:  2:39  pm| 
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NUCLEAR  REGULATORY 
COMMISSIOfI 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Invohring 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwith.standing  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 


proposed  to  be  issued  from  October  28, 
1996.  through  November  7.  1996.  The 
last  biweekly  notice  was  published  on 
November  6.  1996. 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  witK  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  af^er  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
3(>-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
6m d  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Conunission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  m  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and 
should  dte  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 


Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  receivwd  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  December  20, 1996,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  ofwrating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  ID  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  Intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
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prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  confisrence  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
{>etitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  pennitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nimiber  N1023  and  the 
following  message  addressed  to  (Proiect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  detaijs  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  October 
2. 1996 

Description  of  amendment  request: 
The  amendment  would  change  Figures 
3.1.A-1.  3.1.A-2.and  3.1.A-3,  Section 
3.1.B  and  its  Bases,  Figures  3.1.B-1  and 
3.1.B-2,  and  the  Bases  of  Section  4.3  and 
Figure  4.3-1  of  the  Technical 
Specifications  by  providing  new 
pressure/temperature  limit  curves. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


l)Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  conswiuencet  of  an  accident 
previously  evaluated? 

Response: 

Neither  the  probability  nor  the 
consequences  of  an  accident  previously 
analyzed  is  increased  due  to  the  proposed 
changes.  The  adjusted  reference  temperature 
of  the  most  limiting  beltline  material  was 
used  to  correct  the  pressure-temperature  (P- 
T)  curves  to  account  for  irradiation  effects. 
Thus,  the  operating  limits  are  adjusted  to 
incorporate  both  the  initial  frachire 
toughness  conservatism  present  when  the 
reactor  vessel  was  new  and  the  effect  of 
fluence.  The  adjusted  reference  temperature 
calculations  were  performed  utilizing  the 
guidance  contained  in  RG  [Regulatory  Guide] 
1.99.  Revision  2.  Overpressure  Protection 
System  (OPS)  curves  and  tables  were 
regenerated  to  be  consistent  with  the  new  P- 
T  curves.  The  updated  curves  provide 
assurance  that  brittle  fracture  of  the  reactor 
vessel  is  prevented. 

2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

Response: 

The  updated  P-T  and  OPS  limits  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident.  The  revised  operating  limits 
merely  update  the  existing  limits  by  taking 
into  account  the  effiects  of  radiation 
embrittlement,  utilizing  criteria  defined  in 
RG  1.99.  Revision  2.  The  updated  curves  are 
conservatively  adjusted  to  account  for  the 
effect  of  irradiation  on  the  limiting  reactor 
vessel  material. 

No  change  is  being  made  to  the  way  the 
pressure-temperature  limits  provide  plant 
protection.  No  new  modes  of  operation  are 
involved.  Incorporating  this  amendment  does 
not  necessitate  physical  alteration  of  the 
plant. 

3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  the  mai;gin  of 
safety? 

Response: 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  pressure-temperature  operating 
limits  and  OPS  setp>oints  are  designed  to 
maintain  an  appropriate  margin  of  safety. 
The  required  margin  is  specified  in  ASME 
(American  Society  of  Mechanical  Engineers) 
Boiler  and  Pressure  Vessel  Code,  Section  III. 
Appendix  G  and  10  CFR  (Part)  50  Appendix 
G.  The  revised  curves  are  based  on  the  latest 
NRC  guidelines  along  with  actual  neutron 
fluence  data  for  the  reactor  vessel.  The  new 
limits  retain  a  margin  of  safety  equivalent  to 
the  original  margin  when  the  vessel  was  new 
and  the  fracture  toughness  was  slightly 
greater.  The  new  operating  limits  account  for 
irradiation  embrittlement  effects,  thereby 
maintaining  a  conservative  margin  of  safety. 

The  removal  of  the  pressure- temperature 
limits  for  criticality  does  not  reduce  the  plant 
safety  margin  because  these  limits  are 
conservatively  encompassed  and  bounded  by 
the  requirements  of  the  proposed  Technical 
Specification  3.I.C.2. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains.  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq..  4  Irving  Place.  New 
York.  New  York  10003. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Acting 

Duqaeane  Light  Company,  et  til..  Docket 
Nos.  50-334  and  SO-412,  Beaver  Valley 
Power  Station.  Unit  Noa.  1  and  2. 
Shippingport.  Pennsylvania 

Date  of  amendment  request: 
September  6.  1996 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Item  7.c  of  BVPS-1  Technical 
Specifications  (TSs)  Table  3.3-3  and 
Item  7.d  of  BVPS-2  TS  Table  3.3-3  to 
reflect  that  a  safety  injection  (SI)  signal 
starts  all  auxiliary  feedwater  (AFW) 
pumps.  The  notation  on  BVPS-1  TS 
Table  3  3-5  would  be  reyised  to  state 
that  the  response  time  is  for  all  AFW 
pumos  on  all  SI  signal  .starts.  Items  7.d 
of  BV  l'S-2  TS  Tables  3.3-4  and  4.3-2 
would  be  revised  to  reflect  that  an  SI 
signal  starts  all  AFW  pumps. 

The  proposed  amendments  would 
al.so  revise  and  reformat  TSs  3/4.7.1.2  to 
more  closely  resemble  the  wording 
contained  in  the  NRC's  "Standard 
Te<;hnical  Specifuations  Westinghou.se 
Plants."  (NlJRECr-1431.  Revision  1). 
These  changes  would  require  three 
AFW  trams  to  be  operable  and  would 
provide  what  constitutes  an  operable 
train.  The  mode  applicability  for  thtMie 
TSs  would  expand  to  ini;lude  Mode  4 
when  the  steam  generators)  is  relied 
upon  for  heat  removal. 

Ba.<!/.<i  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1    Does  the  change  involve  a  significant 
incmaw  in  the  pmbabilitv  or  i  i>n»«junnr.es 
of  an  at  cident  previously  evaluated^ 

The  prop«>»e<i  revision.*  to  reflect  that  a 
Safefy  ln|ectiun  |S1)  sinnal  starts  the  turbine 
driven  Auxiliary  Feedwater  (AFW)  pump,  in 
addition  to  tK)th  motor  driven  AFW  pumps, 
will  ensure  that  plant  ojwrabiiity 
nrquirements  {or  the  Ah'W  system  actuation 
signals  are  maintained  at  a  level  consistent 
with  curn«nt  safety  analyses  The  pr(>p<>se<l 
n-visions  It)  LimilinK  (!<>n<liti(iii  for  Operation 
(LCO)  J  7  1  2  will  n;quin'  that  the  AFW 
pumps  and  assciciated  flow  paths  are 


maintained  operable  to  ensure  that  the  AFW 
system  can  mitigate  the  consequence*  of  a 
Design  Basis  Accident  (DBA)  with  a  loss  of 
normal  faedwater.  The  addition  of  the  Mode 
4  applicability  will  ensure  that  a  safety 
related  source  of  cooling  water  is  available  to 
remove  decay  heat. 

The  proposed  change  will  ensure  that  the 
plant  ii  placed  in  Mode  4  when  the  number 
of  operame  feedwater  injection  headers  is 
insufficient  to  ensure  that  at  least  two  steam 
generators  are  supplied  during  a  feedline 
break  accident. 

The  proposed  addition  of  footnote  (2)  to 
action  statement  "c"  will  limit  plant  thermal 
cycles  following  a  refueling  outage  due  to 
turbine  driven  AFW  pump  inoperability. 
During  the  additional  time  period  provided 
by  footnote  (2)  to  reech  Hot  Shutdowm,  the 
two  remaining  motor  driven  AFW  pumps 
will  provide  sufficient  flow  to  the  steam 
f^nerators  to  mitigate  the  consequences  of  a 
DBA  assuming  no  single  failures  during  this 
time  pehcxi.  Since  there  is  negligible  decay 
heat  following  a  refueling  outage  prior  to 
entry  into  Mode  2.  the  performance 
capabilities  of  the  two  remaining  motor 
driven  AFW  pumps  to  remove  decay  heat 
will  not  be  challenged 

Changing  the  AFW  pump  surveillance  test 
frequencies  for  Beaver  Valley  Power  Station 
(BVPS)  Unit  No  2  to  quarterly,  as  specified 
in  the  Inservice  Testing  {1ST)  Program,  will 
continue  to  assure  that  the  AFW  system  will 
be  capable  of  performing  its  intended 
functions. 

The  proposed  change  to  the  current 
Surveillance  Requirement  4  7.1.2.  for  BVPS 
I'nit  No.  2  only,  will  not  lower  the  pump 
performance  operability  criteria  for  the  AFW 
pumps.  The  required  values  for  developed 
pump  head  and  flow  will  continue  to  satisfy 
accident  mitigation  requirements  and  will  be 
maintained  and  controlled  in  the  BVPS  Unit 
No.  2  1ST  Program  Future  changes  to  the 
AFW  pump  head  and  How  requirements  will 
t>e  made  under  the  10  CFR  50.59  process  to 
ensure  that  the  AFW  design  requirement  to 
remove  sufficient  decay  heat  continues  to  be 
met 

Based  on  the  above  factors,  the  probability 
of  an  accident  previously  evaluated  is  not 
significantly  increased. 

The  proposed  changes  do  not  affecl  the 
ability  of  the  AFW  system  to  perform  as 
assumed  in  the  safety  analyses.  The  proposed 
changes  will  not  result  in  any  additional 
challenges  to  plant  equipment.  Because  the 
plant  design  limits  will  continue  to  be  met. 
the  fuel  and  reactor  coolant  system  pressure 
boundary  integrity  is  not  challenged  for  the 
assumptions  employed  in  the  calculation  of 
the  offsite  radiological  doses.  The  additional 
time  to  reach  Mode  4  from  Mode  3  provided 
by  footnote  (2)  does  not  result  in  increased 
radiological  consequences.  The  potential  for 
a  radioactivity  release  due  to  the 
uncontnjlled  heatup  of  [thej  reactor  coolant 
systemlsj  are  enveloped  by  the  releases 
postulated  in  the  DBA  Loss  of  Coolant 
Accident  (LOCA)  analysis  in  the  Updated 
Final  Safety  Analysis  Report  The  DBA  LCXIA 
analysis  assumes  102%  power  operation 
prior  to  the  event  and  assumes  that  core  melt 
tK;curs  Therefore,  there  is  no  increase  in  the 
radiological  consequences  as  a  result  of 


allowing  additional  time  to  repair/test  the 
turbine  driven  AFW  pump.  Hence,  the 
consequences  of  a  DBA  previously  evaluated 
is  not  significantly  incrmsed. 

Therefore,  the  proposed  changes  do  not 
involve  a  (ignifioant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  alter  the 
method  of  operating  the  plant  The  AFW 
system  is  an  accident  mitigation  system  and 
is  normally  in  standby.  System  operation  is 
initiated  in  response  to  a  DBA.  The  AFW 
pumps  will  continue  to  provide  sufficient 
flow  to  mitigate  the  consequences  of  a  DBA. 
AFW  operation  continues  to  fulfill  the  safety 
function  for  which  it  was  designed  and  no 
changes  to  plant  equipment  will  occur.  As  a 
result,  an  accident  which  is  new  or  different 
than  any  already  evaluated  in  the  Upidated 
Final  Safety  Analysis  Report  will  not  be 
created  due  to  this  change. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  horn  any  previously 
evaluated. 

3.  Does  the  change  Involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  will  not  affect  the 
heat  removal  capability  of  the  AFW  system 
to  a  value  less  than  assumed  in  the  safety 
analysis.  The  proposed  changes  will  not 
result  in  any  additional  challenges  to  the 
plant  equipment  including  the  fuel  and 
reactor  coolant  system  pressure  boundary. 
The  additional  time  period  to  reach  Hot 
Shutdown  provided  by  footnote  (2)  will  not 
significantly  reduce  the  decay  heat  removal 
capability  provided  by  the  AFW  system.  The 
two  remaining  motor  driven  AFW  pumps 
will  continue  to  provide  sufficient  flow  to  the 
steam  generators  as  assumed  in  the  safety 
analysis  to  mitigate  the  consequences  of  a 
DBA  assuming  no  single  failure  during  this 
time  period.  The  plant  will  continue  to 
operate  within  the  bounds  of  the  safety 
analysis. 

The  AFW  system  will  continue  to  be  tested 
in  a  manner  and  at  a  frequency  which  will 
ensure  acceptable  system  performance 
should  it  be  relied  upon  to  remove  decay 
heat  following  a  DBA. 

The  AFW  pumps'  performance 
requirements  will  continue  to  be  controlled 
in  a  manner  to  ensure  safety  analysis 
assumptions  are  met. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  )ones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA      • 
15001 
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Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire.  Shaw.  Pittman.  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterfbrd  Steam  Electric  Station, 
Unit  3,  St.  diaries  Parish,  Louisiana 

Date  of  amendment  request:  July  25. 
1996 

Description  of  amendment  request: 
The  proposed  change  modifies 
Technical  Specification  (TS)  3/4.7.4 
UlUmate  Heat  Sink  (UHS)  by 
incorporating  more  restrictive  fan 
operability  requirements  and  lower 
basin  temperature.  Several  other 
administrative  changes  are  incorporated 
to  improve  the  humanfactors  associated 
with  this  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

The  proposed  change  modifies  the  UHS  TS 
by  revising  (Wet  Cooling  Tower)  WCT  basin 
water  temperature  from  less  than  or  equal  to 
95  Degrees  Fahrenheit  to  less  than  or  equal 
to  89  Degrees  Fahrenheit  and  incorporating 
more  restrictive  cooling  tower  fan  operability 
requirements.  These  changes  are  necessary  to 
adequately  preserve  the  assumptions  and 
limits  of  the  revised  UHS  design  basis 
calculations.  These  calculations  conclude 
that  the  UHS  is  capable  of  dissipating  the 
maximum  peak  heat  load  resulting  from  the 
limiting  design  bases  accident  (i.e.,  large 
break  LOCA)  and  the  most  severe  natural 
phenomena  (i.e.,  tornado  event).  Other 
changes  are  purely  administrative  in  nature. 
The  proposed  change  does  not  directly  affect 
any  material  condition  of  the  plant  that  could 
directly  contribute  to  causing  an  accident. 
The  proposed  change  ensures  that  the 
mitigating  effects  of  the  UHS  will  be 
consistent  with  the  design  basis  analysis. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  proposed  change  modifies  the  UHS  TS 
to  be  consistent  with  revised  design  basis 
calculations.  These  new  calculations  adjust 
margin  to  incorporate  an  additional 
allowance  for  fouling  in  the  [Component 


Cooling  Water)  OCW  heat  excfaangere  and 
more  restrictive  UHS  minimum  fen 
requirements  that  were  not  adequately 
addressed  in  the  initial  design  basis.  This 
change  also  incorporates  administrative 
changes  that  are  intended  to  improve  the 
application  and  use  of  this  specification.  The 
proposed  change  will  not  alter  the  operation 
of  the  plant  or  the  manner  in  which  the  plant 
is  operated.  Therefore,  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  proposed  change  modifies  the  UHS  TS 
by  revising  WCT  basin  water  temperature 
from  less  than  or  equal  to  95  Degrees 
Fahrenheit  to  less  tlian  or  equal  to  89  Degrees 
Fahrenheit  and  incorporating  more  restrictive 
cooling  tower  fan  operability  requirements. 
Modifying  the  UHS  meteorological  design 
bases  reduced  WCT  basin  temperature 
requirement  for  operability,  thus,  providing 
an  allowance  for  fouling  in  the  CCW  heat 
exchangers.  The  proposed  change  better 
preserves  the  margin  of  safety  by  ensuring 
that  the  UHS  will  maintain  the  CCW  accident 
analysis  temperature  limit  of  115  Degrees 
Fahrenheit.  Increased  cooling  tower  fan 
operability  requirements  will  ensure  that  the 
expected  cooling  efficiency  is  actually 
available  and  not  unknowingly  degraded  due 
to  fouling.  Other  changes  requested  herein 
are  purely  administrative  in  nature,  do  no 
affect  safety  margins  and  intended  to 
improve  the  use  and  application  of  this 
specification.  Therefore,  the  proposed  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  b&sed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Ch-leans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County.  Georgia 

Date  of  amendrnent  request:  October 
4, 1996 

Description  of  amendment  request: 
The  proposed  amendments  would 
incorporate  the  requirements  necessary 


to  change  the  basis  for  prevention  of 
criticality  in  the  fuel  storage  pool.  This 
change  would  eliminate  credit  for 
Boraflex  as  a  neutron  absorbing  material 
in  the  fuel  storage  pool  criticality 
analysis  and  would  support  the  storage 
of  fuel  with  enrichments  up  to  and 
including  5.0  weight  percent  U-235 
rather  than  the  current  value  of  4.5 
weight  percent  U-235. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

There  is  no  increase  in  the  radiological 
consequences  of  accidents  previously 
evaluated  in  the  Vogtle  FSAR  (Final  Safety 
Analysis  Report]  with  the  use  of  5.0  weight 
percent  U-235  fuel.  Increasing  the 
enrichment  up  to  and  including  5.0  weight 
percent  U-235  affects  the  radiological  source 
terms  and  subsequently  the  potential  releases 
both  normal  and  accidental.  Evaluations 
performed  (WCAP-12610-P-A,  Reference  6) 
considered  the  source  term,  gap  fraction, 
normal  operating  plant  releases  and  the 
accident  doses  for  a  maximum  fuel 
enrichment  of  5.0  weight  percent  U-235.  It 
was  concluded  that  operating  with  and 
storing  fuel  with  5.0  weight  percent  U-235 
enrichment  may  result  in  minor  increases  in 
the  normal  annual  releases  of  long  half-life 
fission  products  that  are  not  significant.  Also, 
the  radiological  consequences  of  accidents 
are  minimally  affected  due  to  the  very  sm^l 
changes  in  the  core  inventory  and  the  fact 
that  the  currently  assumed  gap  fractions 
remain  bounding. 

The  use  of  the  slightly  higher  enrichment 
for  VEGP  [Vogtle  Electric  Generating  Plant) 
fuel  will  not  result  in  bumups  in  excess  of 
those  currently  allowed  for  VEGP.  The  cycle 
design  methods  and  limits  will  remain  the 
same  as  are  currently  licensed.  Therefore  the 
use  of  fuel  with  the  higher  enrichment  is  not 
expected  to  result  in  operating  conditions 
outside  those  currently  allowed  for  VEGP. 
There  is  no  increase  in  the  probability  of 
a  fuel  assembly  drop  accident  in  the  fuel 
storage  pool  when  considering  the  presence 
of  soluble  boron  in  the  pool  water  for 
criticality  control.  The  handling  of  the  fuel 
assemblies  in  the  fuel  storage  pool  has 
always  been  performed  in  borated  water. 

Fuel  assembly  placement  will  be 
controlled  pursuant  to  approved  fuel 
handling  procedures  and  will  be  in 
accordance  with  the  spent  fuel  rack  storage 
configuration  limitations  in  the  COLR  [Core 
Operating  Limit  Report).  The  consequences 
of  a  misplaced  assembly  have  been  included 
in  the  analysis  supporting  this  revision  to  the 
Technical  Specifications. 

There  is  no  increase  in  the  consequences 
of  the  accidental  misleading  of  a  spent  fuel 
assembly  into  the  fuel  storage  pool  racks 
because  criticality  analyses  demonstrate  that 
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the  pool  will  remain  subcritical  fbliowingan 
accidental  misloading  of  an  asaembly  even 
considehng  a  dilution  event.  The  propoeed 
Technical  SpeciFications  and  COLR 
limitations  will  ensure  that  an  adequate  fuel 
storage  peol  boron  concentration  will  be 
maintained. 

There  is  do  increase  in  the  probability  of 
the  loss  of  normal  cooling  to  the  fuel  storage 
pool  water  due  to  the  presence  of  soluble 
boron  in  the  pool  water  for  subchticality 
control,  because  a  high  concentration  of 
soluble  boron  has  been  maintained  in  the 
fuel  storage  pool  water. 

The  loss  of  normal  cooling  to  the  fuel 
storage  pool  will  cause  an  increase  in  the 
temperature  of  the  fuel  storage  fxwl  water. 
This  will  cause  a  decrease  in  water  density 
which  wOtrid  normally  result  in  an  addition 
of  negative  reactivity.  However,  since 
Boraflex  is  not  considered  to  be  present,  and 
the  fuel  storage  pool  water  has  a  high 
concentration  of  boron,  a  density  decrease 
causes  a  positive  reactivity  addition.  The 
amount  of  soluble  boron  required  to  ofCset 
this  postulated  accident  was  evaluated  for 
the  allowed  storage  con  Figurations.  The 
amount  of  soluble  boron  necessary  to 
mitigate  these  accidents  and  ensure  that  the 
K^  will  be  maintained  less  than  or  equal  to 
0.95  has  been  included  in  the  fuel  storage 
pool  boron  concentration.  Because  adequate 
soluble  boron  will  be  maintained  in  the  pool 
water,  the  consequences  of  a  loss  of  normal 
cooling  to  the  fuel  storage  pool  will  not  be 
increased. 

Therefore,  based  on  the  conclusions  of  the 
above  analysis,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

The  potential  for  criticality  accidents  in  the 
fuel  storage  pool  are  not  new  or  different 
types  of  accidents.  If  has  been  reanalyzed  m 
the  Criticality  Analysis  report  (Erifclosure  5 
(of  the  proposed  amendment  request)). 

Because  soluble  boron  has  been 
maintained  in  the  fuel  storage  pool  water,  the 
possibility  of  a  fuel  storage  pool  dilution  has 
previously  existed.  Therefore,  the 
implementation  of  Technical  Specification 
controls  for  the  soluble  boron  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accidental  pool  dilution. 

With  credit  for  soluble  boron  now  a  major 
factor  in  controlling  criticality,  an  evaluation 
of  fuel  storage  pool  dilution  events  was 
completed.  A  generic  methodology  was 
applied...  to  identify  potential  events  which 
would  dilute  the  soluble  boron  contained  in 
PWR  (pressurized  water  reactor]  fuel  storage 
pools,  and  to  quantify  the  frequency  of  those 
events.  This  methodology  utilized  a 
probabilistic  assessment  of  a  composite  plant 
model  to  calculate  the  event  frequency  of  a 
dilution  event.  The  results  of  the  assessment 
concluded  that  the  event  frequency  remained 
less  than  the  NRC  Safety  Goal  Policy 
Statement  target  risk  objective  of  lE^/reactor 
year. 

Diffierences  between  the  composite  plant 
described  in  WCAP-14181  and  Vogtle 


relative  to  the  potential  sources  of  pool 
dilution  were  addretaed  in  an  individual 
analysis  of  the  Vogtie  pool.  This  analysis  wu 
conducted  with  methodology  which  cloaely 
paralleled  that  employed  in  WCAP-14181. 
That  analysis,  found  in  Enclosure  6  |of  the 
licensee's  proposed  amendment  request] , 
concluded  that  the  frequency  of  pool  dilution 
to  the  0.95  K^  boron  concentration  (1250 
ppm)  is  on  the  same  order  of  magnitude  as 
reported  in  WCAP-14181  and  less  than  the 
NRC  Safety  Goal  Policy  Statement  criterion 
of  1.0E-6/reactor  year. 

Proposed  Technical  Specifications  3.7.17 
and  3.7.18  which  ensure  the  maintenance  of 
the  fuel  storage  pool  boron  concentration  and 
storage  configuration,  do  not  represent  new 
concepts.  The  actual  boron  concentration  in 
the  fuel  storage  pool  has  been  maintained  at 
a  higher  value  than  the  proposed  limits  for 
the  Unit  l  and  2  fuel  storage  pools  for 
refueling  purposes.  The  criticality  analysis 
(Enclosure  5  [of  the  licensee's  proposed 
amendment  request])  determined  that  a 
boron  concentration  of  1.100  ppm  (Unit  1) 
and,  1.250  ppm  (Unit  2)  resulU  in  a  K,,r<0.95 
including  all  the  calculational  uncertainties 
and  additional  margin  to  compensate  for  the 
possibility  of  loss  of  cooling,  or  a  misplaced 
assembly. 

There  is  no  significant  change  in  plant 
configuration,  equipment  design,  or  usage  of 
plant  equipment.  The  safety  analysis  for 
dilution  accidents  has  been  expanded: 
however,  the  criticality  analyses  assure  that 
the  pool  will  remain  subcritical  with  no 
credit  for  soluble  boron.  Therefore,  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  diSlBrent  kind  of 
accident. 

3.  The  proposed  change  does  not  result  in 
a  significant  reduction  in  the  margin  of 
safety. 

Proposed  Technical  Specifications  3.7.17 
and  3.7.18  and  the  associated  spent  fuel 
boron  concentration  and  storage  limits  in  the 
COLR  will  provide  adequate  safety  margin  to 
assure  that  the  stored  fuel  assembly  array 
will  always  remain  subcritical.  Those  limits 
are  based  on  a  plant  specific  criticality 
analysis  (Enclosure  5  (of  the  licensee's 
proposed  amendment  request])  performed  in 
accordance  with  the  Westinghouse  criticality 
analysis  methodology... 

While  the  cricality  analysis  utilized  credit 
for  soluble  boron,  a  storage  configuration  has 
been  defined  using  maximum  feasible  K«n 
calculations  to  ensure  that  the  spent  fuel  rack 
K,n  will  be  less  than  1.0  with  no  soluble 
boron  under  normal  storage  conditions  and 
assuming  nominal  fuel  assembly  parameters 
and  fuel  rack  dimensions.  Soluble  boron 
credit  is  used  to  offset  uncertainties, 
tolerances  and  off-normal  conditions  (such  as 
a  misplaced  assembly)  and  to  provide 
subcritical  margin  such  that  the  fuel  storage 
pool  Ktn  is  maintained  less  than  or  equal  to 
0.95 

The  loss  of  a  considerable  amount  of 
soluble  boron  in  the  fuel  storage  pool  which 
could  lead  to  exceeding  a  K«fr  of  0.95  during 
accidents  and  under  adverse  conditions  has 
been  evaluated  and  shown  to  be  very 
improbable. 

The  combination  of  the  probabilistic 
evaluation  which  shows  that  the  dilution  of 


the  fuel  storage  pool  is  a  low  protMbility 
occurrence,  the  maximum  feasible  Kc«r 
calculation  which  shows  that  the  K«fr  will 
remain  less  than  1.0  when  flooded  with 
unborated  water  and  assuming  nominal  fuel 
assembly  parameters  and  fuel  rack 
dimensions,  and  the  unavailability  of  the 
large  volumes  of  wrater  which  are  necessary 
to  dilute  the  fuel  storage  pool,  provide  a  level 
of  safety  comparable  to  the  conservative 
criticality  analysis  methodology... 

Therefore,  the  proposed  changes  in  this 
license  amendment  will  not  result  in  a 
significant  reduction  in  the  plant's  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street,  Waynesboro.  Georgia 
30830 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders. 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE..  Atlanta.  Georsia 
30308 

NBC  Project  Director  Herbert  N. 
Berkow 

Pennsylvania  Power  and  Light 
Gompany.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request: 
September  25, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  (1) 
revise  the  required  number  of  operable 
gaseous  radioactivity  monitoring  system 
channels  and  particulate  radioactivity 
monitoring  system  channels  from  one  in 
each  of  the  monitoring  systems  to  one 
in  either  of  the  monitoring  systems,  (2) 
allow  both  the  gaseous  radioactivity 
monitoring  system  and  the  particulate 
monitoring  system  to  be  inoperable  for 
up  to  30  days  provided  that  grab 
samples  are  obtained  and  analyzed  at 
least  once  per  12  hours,  and  (3)  add  an 
action  for  the  loss  of  all  reactor  coolant 
system  leakage  detection  systems 
(drywell  floor  sump  level  monitoring 
system,  gaseous  radioactivity 
monitoring  system  and  particulate 
radioactivity  monitoring  system). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  Involve  a  significaot  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  function  of  the  reactor  coolant  system 
leakage  detection  systems  is  to  detect  leakage 
from  the  reactor  coolant  pressure  boundary 
so  that  appropriate  actions  can  be  taken 
before  the  integrity  of  the  reactor  coolant 
pressure  boundary  is  impaired.  In  the  plant 
accident  analysis,  no  credit  for  mitigation  of 
an  accident  is  taken  for  the  reactor  coolant 
system  leakage  detection  systems.  These 
proposed  changes  do  not  alter  this  function, 
therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated? 

The  function  of  the  reactor  coolant  system 
leakage  detection  systems  is  to  detect  leakage 
from  the  reactor  coolant  pressure  boundary 
so  that  appropriate  actions  can  be  taken 
l)efore  the  integrity  of  the  reactor  coolant 
pressure  boundary  is  impaired.  These 
propiosed  changes  do  not  alter  this  function; 
therefore,  these  changes  do  not  create  the 
p>ossibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  change  to  allow  both  the  gaseous  and 
particulate  radioactivity  monitoring  systems 
to  be  inoperable  at  the  same  time  provided 
a  grab  sample  is  obtained  and  analyzed  at 
least  once  per  12  hours  is  predicated  on  the 
availability  of  the  primary  leak  detection 
system  (drywell  floor  sump  level  monitor 
system).  Since  the  gaseous  and  particulate 
radioactivity  monitoring  systems  are  backups 
to  the  drywell  floor  sump  level  monitoring 
system,  allowing  grab  samples  every  12  hours 
provides  periodic  information  that  is 
adequate  to  detect  leakage.  The  addition  of 
the  action  to  require  an  orderly  shutdown  of 
the  unit  for  the  loss  of  all  reactor  coolant 
system  leakage  detection  systems  does  not 
affect  the  margin  of  safety.  Therefore,  these 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre.  PA  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire.  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW., 
Washington,  DC  20037 

NRC  Project  Director:  John  F.  Stolz 


Public  Service  Electric  &  Gas  Qnnpany, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  October 
24, 1996 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  "Technical  Specification  3/ 
4.7.1.2,  "Auxiliary  Feedwater  System." 
The  changes  would  revise  the  18-month 
surveillances  performed  on  the  system's 
pimips  and  valves  because  testing  of  the 
tiubine  driven  Auxiliary  Feedwater 
pump  (TDAFWP)  can  only  be  performed 
in  higher  modes  when  there  is  sufficient 
secondary  steam  pressure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  proposed  on  the  testing  of 
components  in  the  AFW  [Auxiliary 
Feedwater]  System  do  not  affect  the 
operation  of  the  equipment  during  conditions 
when  they  are  required  to  perform  their 
safety  function.  No  physical  changes  to  the 
plant  result  from  the  proposed  changes  made 
to  the  surveillance  requirements.  The  AFW 
System  is  used  as  a  backup  system  upon  loss 
of  main  feedwater  which  is  analyzed  as  a 
Condition  II  event  in  the  UFSAR  (Updated 
Final  Safety  Analysis  Report]  and  as  such, 
does  not  impact  the  probability  of  an 
accident. 

Testing  is  being  performed  with  the  plant 
in  the  condition  in  which  the  automatic 
initiation  signals  would  result,  that  is,  with 
the  plant  in  Hot  Standby.  The  changes  do  not 
impact  the  availability  of  the  AFW  System  in 
providing  feedwater  to  the  steam  generators. 
The  24  hour  duration  to  perform  testing  is 
sufficiently  short  that  it  is  considered 
unlikely  that  a  condition  requiring  AFW 
initiation  would  occiir  with  the  TDAFWP 
unable  to  feed  the  generators.  For  such  an 
occurrence,  however,  the  motor  driven  AFW 
pumps  would  be  available  to  mitigate  the 
consequences  of  the  event.  This  time  is  less 
than  the  72  hour  allowed  outage  time  for  an 
inoperable  TDAFWP  in  Modes  1-3. 

llierefore,  the  consequences  of  an  accident 
previously  evaluated  are  not  significantly 
increased. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  any 
modifications  to  existing  plant  equipment,  do 
not  alter  the  function  of  any  plant  systems, 
do  not  introduce  any  new  operating 
configurations  or  new  modes  of  plant 
operation,  nor  change  the  safety  analyses. 
Testing  of  the  TDAFWP  in  Mode  3,  Hot 
Standby,  will  not  impact  auxiliary  feedwater 


capability  or  impact  the  ability  to  maintain 
Reactor  Coolant  temperature.  The  proposed 
changes  will,  therefore,  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  pneviously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  changes  to  the  valve  surveillance  does 
not  decrease  the  scope  of  the  existing  testing, 
but  will  clarify  the  automatic  valves  to  be 
included. 

The  time  in  which  testing  is  performed, 
within  24  hours  of  reaching  680  psig  steam 
generator  pressure,  ensures  that  testing  is 
performed  in  a  timely  manner  after  attaining 
the  required  steam  pressure.  This  does  not 
impose  a  significant  safety  impact  since  the 
testing  is  pjerformed  within  the  plant  at  the 
zero  load  conditions  prior  to  increasing 
reactor  power. 

Erimination  of  the  wording  "during 
shutdown."  in  reference  to  the  time  in  which 
the  surveillance  is  pierformed.  is  considered 
editorial  and  is  profwsed  for  consistenc>' 
with  the  change  made  to  the  pump 
surveillance  requirement. 

All  changes  are  consistent  with  the  intent 
of  Salem's  current  TS  and  with  the  18  month 
surveillances  specified  in  NUREG-1431. 
Revision  1. 

The  proposed  change,  therefore,  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are       ■♦ 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  NJ  08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strewn,  1400  L  Street,  NW,  Washington, 
DC  20005-3502 

NBC  Project  Director:  John  F.  Stolz 

Wisconsin  Electric  Po%irer  Company, 
Docket  Nos.  5(V-266  and  50-301,  Point 
Beach  Power  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request: 
September  30, 1996  (TSCR  192) 

Description  of  amendment  request: 
The  prop>osed  amendments  would 
revise  Technical  Specification  (TS) 
Section  15.3.3.  "Emergency  Core 
Cooling  System,  Auxiliary  Cooling 
Systems,  Air  Recirculation  Fan  Coolers, 
and  Containment  Spray."  TS  15.3.7, 
"Atixiliary  Electrical  Systems,"  and  the 
TS  Bases  to  reflect  proposed  changes  to 
the  limiting  conditions  for  operation, 
action  statements,  allowable  outage 
times,  and  design  specifications  for  the 
Point  Beach  Nuclear  Plant  (PBNP)  TS 
associated  with  the  containment 
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accident  fan  coolers,  service  water 
equipment,  and  normal  and  emergency 
power  supplies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  will  not 
create  a  signiBcant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

The  probabilities  of  accidents  previously 
evaluated  are  based  on  the  probability  of 
initiating  events  for  these  accidents. 
Initiating  events  for  accidents  previously 
evaluated  for  Point  Beach  include:  Control 
rod  withdrawal  and  drop.  CVCS  (chemical 
volume  and  control  system!  malfunction 
(Boron  Dilution),  startup  of  an  inactive 
reactor  coolant  loop,  reduction  in  feedwater 
enthalpy,  excessive  load  increase,  losses  of 
reactor  coolant  flow,  loss  of  external 
electrical  load,  loss  of  normal  feedwater.  loss 
of  all  AC  power  to  the  auxiliaries,  turbine 
overspeed.  fuel  handling  accidents, 
accidental  releases  of  waste  liquid  or  gas, 
steam  generator  tube  rupture,  steam  pipe 
rupture,  control  rod  ejection,  and  primary 
coolant  system  ruptures. 

This  license  amendment  request  proposes 
to  change  the  limiting  conditions  for 
operation,  action  statements,  allowable 
outage  times,  and  design  specifications  for 
the  Point  Beach  Nuclear  Plant  Technical 
Specifications  associated  with  the 
containment  accident  fan  coolers,  service 
water  equipment,  and  normal  and  emergency 
power  supplies. 

These  proposed  changes  do  not  cause  an 
increase  in  the  probabilities  of  any  accidents 
previously  evaluated  because  these  changes 
will  not  cause  an  increase  in  the  prol>ability 
of  any  initiating  events  for  accidents 
previously  evaluated.  In  particular,  these 
changes  affect  accident  mitigation  systems 
and  equipment  which  do  not  cause 
accidents. 

The  consequences  of  the  accidents 
previously  evaluated  in  the  PBNP  FSAR 
[final  safBty  analysis  report]  are  determined 
by  the  results  of  analyses  that  are  based  on 
initial  conditions  of  the  plant,  the  type  of 
accident,  transient  response  of  the  plant,  and 
the  operation  and  failure  of  equipment  and 
systems.  The  changes  proposed  in  this 
license  amendment  request  provide 
appropriate  limiting  conditions  for  operation, 
action  statements,  and  allowable  outage 
times  for  service  water,  containment  cooling 
and  normal  and  emergency  power  supplies. 

The  proposed  changes  affect  components 
that  are  required  to  ensure  the  proper 
operation  of  engineered  safety  features 
equipment.  The  proposed  changes  do  not 
increase  the  probability  of  failure  of  this 
equipment  or  its  ability  to  operate  as  required 
for  the  accidents  previously  evaluated  in  the 
PBNP  FSAR.  The  proposed  changes  that 
increase  the  allowed  outage  times  for 
engineered  safety  features  equipment 
continue  to  provide  appropriate  limitations 
for  these  conditions  because  sufflcient 


equipment  is  still  required  to  be  operabla  for 
accident  mitigation  and  the  proposed 
allowed  outage  times  are  consistent  with 
currently  accepted  time  periods  fur  these 
situations. 

Therefore,  this  proposed  license 
amendment  does  not  affect  the  consequences 
of  any  accident  previously  evaluated  in  the 
Point  Beach  Nuclear  Plant  FSAR.  because  the 
factors  that  are  used  to  determine  the 
consequences  of  accidents  ara  not  being 
changed. 

2.  Operation  of  this  bcUity  under  the 
proposed  Technical  Specifications  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

New  or  different  kinds  of  accidents  can 
only  be  created  by  new  or  different  accident 
initiators  or  sequences.  New  and  different 
types  of  accidents  (different  from  those  that 
were  originally  analyzed  for  Point  Beach) 
have  been  evaluated  and  incorporated  into 
the  licensing  basis  for  Point  Beach  Nuclear 
Plant.  Examples  of  different  accidents  that 
have  been  incorporated  into  the  Point  Beach 
licensing  basis  include  anticipated  transients 
without  scram  and  station  blackout. 

The  changes  proposed  by  this  license 
amendment  request  do  not  create  any  new  or 
different  accident  initiators  or  sequences 
because  theM  changes  to  limiting  conditions 
for  operation,  action  statements,  allowable 
out^e  times,  and  design  specifications  fbr 
service  water,  containment  cooling  and 
normal  and  emergency  power  supplies  will 
not  cause  failures  of  equipment  or  accident 
sequences  different  than  the  accidents 
previously  evaluated.  Therefore,  these 
proposed  Technical  Specification  changes  do 
not  create  the  possibility  of  an  accident  of  a 
different  type  than  any  previously  evaluated 
in  the  Point  Beach  FSAR. 

3.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  a  signincant  reduction  in  a 
margin  of  safety. 

The  margins  of  safety  for  Point  Beach  are 
based  on  the  design  and  operation  of  the 
reactor  and  containment  and  the  safety 
systems  that  provide  their  protection. 

The  changes  proposed  by  this  license    . 
amendment  request  provide  the  appropriate 
limiting  conditions  for  operation,  action 
statements,  allowable  outage  times,  and 
design  specifications  for  service  water, 
containment  cooling  and  normal  and 
emergency  power  supplies.  This  ensure  that 
the  safety  systems  that  protect  the  reactor  and 
containment  will  operate  as  required.  The 
design  and  operation  of  the  reactor  and 
containment  are  not  affected  by  these 
proposed  changes.  Therefore,  the  margins  of 
safety  for  Point  Beach  are  not  being  reduced 
because  the  design  and  operation  of  the 
reactor  and  containment  are  not  being 
changed  and  the  safety  systems  and  limiting 
conditions  of  operation  for  these  safety 
systems  that  provide  their  protection  that  are 
being  changed  will  continue  to  meet  the 
requirements  for  accident  mitigation  for 
Point  Beach  Nuclear  Plant. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore^the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq..  Shaw.  Pittman.  Potts,  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037 

NRC  Project  Director:  John  N.  Harmon 

NOTICE  OF  ISSUANCE  OF 
AMENDMENTS  TO  FACILITY 
OPERATING  LICENSES 

During  the  {>eriod  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  enviromnental  assessment 
under  the  special  circiunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 
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Carolina  Poww  ft  Light  Company,  et 
al.,  Docket  Nos.  50-325  ft  50-324. 
Brunswick  Steam  Electric  Plant,  Units 
1  ft  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request:  April  2, 
1996  (BSEP  96-0123),  as  supplemented 
by  an  earlier  submittal  dated  November 
20, 1995  (BSEP  95-0535).  and  by 
subsequent  submittals  dated  July  1, 
1996  (BSEP  96-0242),  July  30. 1996 
(BSEP  96-0287),  August  7. 1996  (BSEP 
96-0300).  September  13. 1996  (BSEP  96- 
0340),  September  20, 1996  (BSEP  96- 
0348).  October  1. 1996  (BSEP  96-0362). 
October  22. 1996  (BSEP  96-0392). 
October  22. 1996  (BSEP  96-0403),  and 
October  29, 1996  (BSEP  96-0412). 

Brief  description  of  amendment:  The 
proposed  amendment  would  modify 
Facility  Operating  Licenses  Nos.  DPR-71 
and  DPR-62  and  the  Technical 
Specifications  (TS)  for  the  Brunswick 
Steam  Electric  Plant,  Units  1  and  2, 
respectively,  to  authorize  an  increase  in 
the  maximimi  power  level  bom  2436 
megawatts  thermal  (MWt)  to  2558  MWt. 
Date  of  issuance:  November  1, 1996 
Effective  date:  November  1. 1996 
Amendment  No.:  183  (Unit  1);  214 
(Unit  2) 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendment  revises 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  22, 1996  (61  FR  25698) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  1, 1996.No 
significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Ubrary.  601  S.  College  R<wd, 
Wilmington,  North  Carolina  28403- 
3297. 

Consolidated  Edison  Company  of  New 
Yorii.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
August  5. 1994.  as  supplemented  by 
letters  dated  November  17, 1994, 
December  2, 1994,  and  August  1. 1996. 
Brief  description  of  amendment:  the 
amendment  revises  surveillance 
intervals  for  various  systems, 
components  and  instruments  to 
■  accommodate  a  24-month  refueling 
cycle.  These  revisions  are  being  made  in 
accordance  with  the  guidance  provided 
by  Generic  Letter  91-04.  "Changes  in 
Technical  Specification  Surveillance 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle." 


Date  of  issuance:  October  30. 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  187 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  7, 1994  (59  FR 
63117)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  30. 1996.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
December  11, 1995,  as  supplemented  by 
letters  dated  January  15,  September  3, 
October  2,  October  18,  and  October  25, 
1996. 

Brief  description  of  amendment:  The 
amendment  revises  the  Administrative 
Controls  section  of  the  TS  by  deleting  or 
relocating  requirements  that  are 
adequately  controlled  by  existing 
regulatory  requirements,  adding 
requirements,  and  editorially 
restructuring  the  TS  to  be  consistent 
with  NUREG-1432,  "Standard  Technical 
Sj)ecifications,  Combustion  Engineering 
Plants."  In  addition,  containment  leak 
rate  testing  requirements  are  revised  to 
allow  the  Type  A  integrated  leak  rate 
test  to  be  scheduled  in  accordance  with 
Option  B  of  10  CFR  Part  50,  Appendix 
J.  Review  of  several  changes  proposed 
by  the  licensee  have  not  yet  been 
completed  by  the  staff.  The  NRC  will 
issue  an  evaluation  of  these  changes 
upon  completion  of  staff  review. 

Date  of  issuance:  October  31, 1996 

Effective  date:  October  31, 1996 

Amendment  No.:  174 

Facility  Operating  License  No.  DPR-20 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  20, 1996  (61  FR 
49493).  The  October  2,  October  18,  and 
October  25. 1996.  letters  provided 
clarifying  information  and  updated  TS 
pages  that  were  within  the  scope  of  the 
initial  application  and  did  not  affect  the 
staffs  initial  proposed  no  significant 
hazards  consideration  determination. 
Therefore,  renoticing  was  not 
warranted.The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  31,1996.  No  significant  hazards 
consideration  comments  received:  No. 


Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  SUtion,  Units  1  and  2,  LaSalle 
County,  lUinoisDate  of  application  for 
amendments:  April  8, 1996,  as 
supplranented  on  October  14, 1996. 

Brief  description  of  amendments:  The 
amendments  revise  various  sections  of 
the  Technical  Specifications  (TS)  to 
reflect  the  transition  of  fuel  supplier 
from  General  Electric  (GE)  to  Siemens 
Power  Corporation  (SPC).  The 
amendments  revise  the  definitions, 
limiting  conditions  for  operation, 
required  actions,  or  surveillance 
requirements  related  to  the  following 
fuel  thermal  hmits:  Linear  Heat 
Generation  Rate,  Critical  Power  Ratio, 
Minimimi  Critical  Power  Ratio,  and 
Average  Planar  Linear  Heat  Generation 
Rate.  "The  previous  GE  terminology  is 
replaced  with  vendor  independent 
terms  and  new,  NRC-approved 
methodologies  are  incorporated.  The 
amendments  also  include  changes  to 
Section  6.0  of  the  TS  to  include  SPC 
references,  relocate  the  requirements  for 
the  traversing  in-core  probe  system  from 
the  TS  to  the  Core  Operating  Limits 
Report,  and  revise  the  fuel  description 
in  TS  Section  5.0. 
Date  of  issuance:  October  29, 1996 
Effective  date:  Immediately,  to  be 
implemented  prior  to  startup  of  Cycle  9 
for  Unit  1  and  Cycle  8  for  Unit  2. 
Amendment  Nos.:  116, 101 
Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18:  The  amendments 
revised  the  Technical  S|>ecifications. 

Date  of  initial  notice  in  Federal 
Register  May  22, 1996  (61  FR  25699) 
The  October  14, 1996,  submittal 
provided  additional  clarifying 
information  that  did  not  ciiange  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  29,  1996.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348. 

Qmimonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  IllinoisDate  of  application 
for  amendments:  August  16, 1996,  as 
supplemented  on  October  4, 1996. 

Brief  description  of  amendments:  The 
amendments  revise  the  definition  of  the 
F*  distance  by  removing  theimcertainty 
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term  from  the  specified  distance  and 
removing  the  footnote  which  speciRes 
the  time  frame  for  which  it  is 
applicable. 
Date  of  issuance:  November  6, 1996 
Effective  date:  Immediately,  to  be 
implemented  within  30  days. 
Amendment  Nos.:  174.  161 
Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initio]  notice  in  Federal 
Register  September  11.  1996  (61  PR 
47968)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  6,  1996No  significant  hazards 
consideration  comments  received:  No 

Locai  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street.  Waukegan,  Illinois 
60085. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-29S  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
SeptemfaMsr  3. 1996 

Brief  description  of  amendments:  The 
amendments  incorporate  revised 
installation  procedures  for  steam 
generator  tube  sleeves  designed  by  ABB 
Combustion  Engineering  (ABB/CE). 
Date  of  issuance:  October  29.  1996 
Effective  date:  October  29.  1996 
Amendment  Nos.:  173  and  160 
Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11,  1996  (61  FR 
47966)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  29,  1996.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street.  Waukegan,  Illinois 
60085. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi-2,  Monroe  County, 
Michigan  Date  of  application  for 
amendment:  September  5, 1996  (NRC- 
96-0075).  as  supplemented  by  letters 
dated  October  14,  October  23.  October 
29.  and  October  31, 1996 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  2.1.2  to  incorporate 
cycle-specific  safety  limit  minimum 
critical  power  ratios  (SLMCPRs)  for  the 
core  that  will  be  loaded  for  Cycle  6.  In 
addition.  TS  3.4.1.1  is  revised  to  delete 
the  specific  SLMCPR  number  and 
replace  it  with  a  reference  to  TS  2.1.2. 

Date  of  issuance:  November  5, 1996 


Effective  date:  November  5. 1996, 
with  full  implementation  within  45 
days 

Amendment  No.:  109 

Facility  Operating  License  No.  NPF-43 
Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  25, 1996  (61  FR 
50342)  The  letters  of  October  14,  23,  29. 
and  31. 1996.  provided  clarifying 
information  and  were  not  outside  the 
scope  of  the  initial  pro{>osed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  5. 1996. No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe.  Michigan  48161 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2.  York 
Ck>unty,  South  Carolina 

Date  of  application  for  amendments: 
December  14. 1995.  as  supplemented  by 
letters  dated  May  16  and  August  29. 
1996 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  for  diesel  generators  to 
incorporate  guidance  and 
recommendations  contained  in  NRC 
Generic  Letter  (GL)  93-05.  "Line-Item 
Technical  S[>ecifications  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testing  During  Power  Operation." 
GL  94-01,  "Removal  of  Accelerated 
Testing  and  Special  Reporting 
Requirements  for  Emergency  Diesel 
Generators,"  NUREG-1431.  "Revised 
Standard  Technical  Specifications  for 
Westinghouse  PWRs."  and  NUREG- 
1366,  "Improvements  to  Technical 
Specifications  Surveillance 
Requirements." 

Date  of  issuance:  October  30, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  155  and  147 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  19,  1996  (61  FR  31175) 
The  August  29,  1996,  submittal 
provided  additional  information  that 
did  not  change  the  scope  of  the 
December  14.  1995.  application  and  the 
initial  proposed  no  significant  hazards" 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 


Safety  Evaluation  dated  October  30, 
1996.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company.  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2  and  3, 
Oconee  County,  South  CarolinaDate  of 
application  for  amendments:  August  12, 
1996,  as  supplemented  by  letter  dated 
September  10, 1996 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  associated  with  the 
containment  leak-rate  tests  by 
implementing  10  CFR  Part  50, 
Appendix  J.  Option  B.  for  Type  A  leak- 
rate  testing. 
Date  of  issuance:  October  30, 1996 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  30  days 
fix)m  the  date  of  issuance. 

Amendment  Nos.:  218,  218.  215 

Facility  Operating  License  Nos.  DPR- 
38.  DPR-47  and  DPR-55:  Amendments 
revise  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  28.  1996  (61  FR  44356) 
The  September  10.  1996.  letter  provided 
additional  information  that  did  not 
change  the  scope  of  the  August  12, 
1996,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  30. 
1996. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  South  Broad  Street.  Walhalla. 
South  Carolina 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-219.  Oyster  Creek 
Nuclear  Generating  Station.  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
April  15,  1996  (TSCR  No.  244) 

Brief  description  of  amendment:  The 
amendment  revises  Specification  5.3.1.B 
to  allow  the  shield  plug  and  the 
associated  lifting  hardware  to  be  moved 
over  irradiated  fuel  assemblies  that  are 
in  a  dry  shielded  canister  within  the 
transfer  cask  in  the  cask  drop  protection 
system. 

Date  of  Issuance:  November  7. 1996, 
to  be  implemented  within  30  days  of 
issuance 

Effective  date:  November  7, 1996 

Amendment  No.:  187 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revises  the  Technical 
Specifications 
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Date  of  initial  notice  in  Federal 
Registen  May  8, 1996  (61  FR  20849)  llie 
Commission's  related  evaluation  of  this 
amendment  and  final  determination  of 
no  significant  hazards  consideration 
addressing  comments  received  on  the 
proposed  no  significant  hazards 
consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
November  7, 1996.No  significant 
hazards  consideration  comments 
received:  Yes. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Refarence  Department.  101  Washington 
Street,  Toms  River,  NJ  08753 

GPU  Nuclear,  Inc.  Docket  No.  50-320, 
Three  Mile  Idand  Nuclear  Station.  Unit 
No.  2.  (TMI-Z),  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment: 
February  6, 1995 

Brief  description  of  amendment:  This 
amendment  revised  the  Technical 
Specifications  by  extending  the 
surveillance  interval  to  demonstrate 
operability  of  the  contaiiunent  airlocks 
from  quarterly  to  annually  and  to 
decrease  the  personnel  exposure  with 
implementing  the  surveillance. 

Date  of  issuance:  October  24, 1996 

Effective  date:  October  24, 1996 

Amendment  No.:  5lPossession-Only 
License  No.  DPR-73:  The  amendment 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  June  5, 1996  (61  FR  28616) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  24. 1996.No 
significant  hazards  consideration        * 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601.  Harrisburg, 
Pennsylvania  17105 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company.  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Pro)ect.  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  1, 
1995,  as  supplemented  by  letters  dated 
)ime  22.  August  28,  November  22,  and 
December  19. 1995,  and  January  4.  8 
(two  letters),  and  23.  June  27,  July  9, 
August  8,  and  September  23. 1996. 

Brief  description  of  amendments:  The 
amendments  allowed  extension  of  the 
standby  diesel  generator  allowed  outage 
time  to  14  days,  and  extension  of  the 
essential  cooling  water  loop  and  the 
essential  chilled  water  loop  allowed 


outage  times  to  7  days.  The  amendments 
also  added  to  Administrative  Controls  a 
description  of  the  Configuration  Risk 
Management  Program  (CRMP)  used  to 
assess  changes  in  core  damage 
probability  resulting  from  applicable 
plant  configiuations. 
Date  of  issuance:  October  31, 1996 
Effective  date:  October  31, 1996,  to  be 
implemented  within  30  days 
Amendment  Nos.:  85  and  72 
Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  31, 1996  (61  FR  40019) 
The  additional  information  contained  in 
the  supplemental  letters  dated  August  8 
and  September  23, 1996,  were  clarifying 
in  nature  and  thus,  within  the  scope  of 
the  initial  notice  and  did  not  affect  the 
staffs  proposed  no  significant  hazards 
consideration  determinatioji.The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  31, 1996.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highvray,  Wharton,  TX 
77488 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2.  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
February  22. 1996,  and  supplemented 
July  22. 1996 

-   Brief  description  of  amendments:  The 
amendments  revise  the  administrative 
controls  section  of  the  technical 
specifications  to  change  the  operator 
license  requirements  for  operations 
management. 

Date  of  issuance:  October  29, 1996 

Effective  date:  October  29. 1996.  with 
full  implementation  within  45  days 

Amendment  Nos.:  212  and  197 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR- 74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27. 1996  (61  FR  13527) 
The  July  22. 1996,  submittal  was  more 
restrictive  than  the  original  submittal 
and  did  not  change  the  staffs  original 
no  significant  hazisutls  consideration 
determiriation.The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  29, 1996. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085 


Northeast  Nuclear  Eneigy  Cmaptny,  tit 
al..  Docket  No.  50-336,  MiUstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  ConnecticutDate  of 
application  for  amendment  August  27, 

1996 

Brief  description  of  amendment:  The 
Technical  Specification  (TS) 
amendment  clarifies  the  limiting 
condition  for  operation  and  surveillance 
requirements  to  ensure  that  the 
appropriate  number  of  charging  pumps 
and  high  pressure  safety  injection 
pumps  are  operable  for  reactivity 
control  and  reactor  coolant  system 
(RCS)  makeup  requiremwits,  while  also 
limiting  the  number  of  operable  pumps 
to  ensiire  that  the  low  temperature 
overpressure  limits  will  not  be  exceeded 
in  the  event  of  a  mass  addition  to  the 
RCS  during  shutdown  conditions.  The 
TS  Bases  remain  unchanged  as  the 
result  of  this  amendment. 

Date  of  issuance:  October  25, 1996 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  205 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Dateof  initial  notice  in  Federal 
Register  September  20, 1996  (61  FR 
49498)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  25, 1996No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  CT  06385 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  YorkDate  of 
application  for  amendment  March  22, 
1996,  as  supplemented  October  11, 
1996 

Brief  description  of  amendment:  The 
amendment  proposed  changes  to  the 
Technical  Specifications  to  establish 
operability  requirements  for  avoidance 
and  protection  from  thermal  hydraulic 
instabilities  to  be  consistent  with 
Boiling  Water  Reactor  Owners  Group 
long-term  solution  Option  I-D.  Editorial 
changes  are  also  made  to  support  the 
revised  specifications,  improve 
readability  of  Bases  sections,  and 
enhance  the  presentation  of 
requirements  for  single  loop  operation. 

Date  of  issuance:  October  30,  1996 
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Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  236 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RagJbten  May  8. 1996  (61  FR  20854)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safiety 
Evaluation  dated  October  30.  1996No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Oociunents 
Department,  Penfield  Library.  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Power  Authority  of  the  SUte  of  New 
York.  Docket  No.  50>333,  Jamea  A. 
FitzPalrick  Nuclear  Power  Plant. 
Oewego  County.  New  York 

Date  of  application  for  amendment: 
May  30.  1996,  as  supplemented  by  letter 
dated  October  11,  1996 

Brief  description  of  amendment:  The 
amendment  proposes  to  eliminate 
selected  response  time  testing 
requirements  for  certain  sensors  and 
specified  loop  instrumentation. 

Date  of  issuance:  October  28,  1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  235 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Ragiaten  July  3,  1996  (61  FR  34896)  The 
Commission's  related,  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  28,  1996. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Departmenl,  Penfieid  Library.  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Public  Service  Electric  ft  Gas  Company, 
Docket  Noa.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Noa.  1 
and  2,  Salem  County,  New  Jersey  Date 
of  application  for  amendments:  July  12, 
1906,  as  supplemented  September  12. 
1906 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Table  3.3-3.  "Engineered 
Safety  Feature  Actuation  System 
Instrumentation."  to  clarify  the  selpoint 
for  the  interlock  designated  P-12. 
Date  of  issuance:  November  4.  1996 
Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
30  days. 


Amendment  Noe.  las  and  167 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Raglsten  July  23, 1996  (61  FR  38229) 
The  supplemental  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  nor  the  Federal  Register 
notice.The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  4.  1996.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  November  19(16. 

FOR  THE  NfUCLEAR  REGULATORY 
COMMISSION 
SliPvca  A.  Varga. 

Director.  Division  of  Reactor  Projects  - 1/ 
n.Office  of  Nuclear  Reactor  Regulation 
|FR  Doc.  96-295ft4  Filed  11-18-96:  8:45  am) 
■RxaM  oocaTSBs  oi-# 


Orafi  Ragulatory  Quidr.  laauanca, 
Ava<labiilty 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  planned  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-1052 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  titled  "Time  Response  Design 
Criteria  for  Safety-Related  Operator 
Actions."  The  guide  will  be  in  Division 
1.  "Power  Reactors."  This  regulatory 
guide  is  being  developed  to  provide 
methods  acceptable  to  the  NRC  staff  for 
developing  and  applying  timing  criteria 
for  safety-related  operator  actions.  This 
guide  endorses  the  American  National 
Standards  Institute/ American  Nuclear 
Society  standard  ANSI/ ANS-58. 8-1994, 
"Time  Response  Design  Criteria  for 
Safety-Related  Operator  Actions." 

This  draft  guide  DG-1052  supersedes 
IXJ-1040,  which  was  issued  in  June 
1995  with  the  same  title.  DG-1052  has 
been  developed  as  a  result  of  comments 
received  on  DG-1040  and  review  by  the 


NRC's  Advisory  Committee  on  Reactor 
Safeguards  (ACRS).  Based  on  the 
information  presented  in  DG-1040,  the 
ACRS,  in  its  letter  dated  November  14, 
1995,  to  the  NRC  Executive  E)iTector  for 
Operations,'  has  raised  the  following 
concerns:  (1)  There  is  no  technical  basis 
for  the  estimates  of  minimum  times  for 
operator  actions  in  ANSI/ANS-58.8- 
1994;  (2)  comparison  of  the 
recommended  times  with  results  &t>m 
exercises  on  plant  simulaton  does  not 
demonstrate  that  these  times  are 
appropriately  conservative;  (3) 
endorsement  of  the  standard  is  not  the 
appropriate  way  to  resolve  Generic 
Safety  Issue  B-17;  and  (4)  the  standard 
does  not  address  operator  response 
times  for  advanced  nuclear  power 
plants. 

The  draft  guide  has  not  received 
complete  staff  review  and  does  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  Draft  Regulatory  Guide  DG-1052  and 
on  the  ACRS  concerns.  Conunents  may 
be  accompanied  by  additional  relevant 
information  or  supporting  data.  W^tten 
comments  may  be  submitted  to  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  conunents  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  2120  L  Street  NW.,  Washington. 
DC.  Comments  will  be  most  helpful  if 
received  by  January  24, 1997. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  Fed  World.  The 
bulletin  board  may  be  accessed  using  a 
pereonal  computer,  a  modem,  and  one 
of  the  commonly  available 
commimications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 


'  CopiM  of  thU  lener  are  avaiUble  for  iiupaction 
or  copying  for  a  fee  from  the  NRC  Public  Oocumani 
Room  at  2120  L  StrBet  NW..  Waaliington.  DC:  the 
PDR't  mailing  addresa  i«  Mail  Stop  LL-6. 
Waahington.  DC  20555;  telephone  (202)  634-3273; 
tax  (202)  834-3343. 
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303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8.  and  stop 
bits  to  1  (N.8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld.  consult  the  "Help/ 
Information  Center"  frbm  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  data  bases  also  have  a 
"Help/Information  Centw"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  &t)m  FedWorld's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toU-fi^e  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP.  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web,  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis.  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 


Washington.  DC  20555,  telephone  (301) 
415-5780:  e-mail  AXD3dnrc.gov.  For 
mora  information  on  this  draft 
regulatory  guide,  contact  ).J.  Kramer  at 
the  NRC.  telephone  (301)  415-5891;  e- 
mail  )]Kl8nrc.gov. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future-draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section;  or  by  fax  at  (301)  415- 
2260.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Mar>-land,  this  6th  day 
of  November  1996. 

For  the  Nuclear  Regulatory  Commission. 
M.  Wayne  Hodges, 

Director,  Division  of  Systems  Technology, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  96-29586  Filed  11-18-96;  8:45  am) 

BILUNQ  CODE  7590-01-P 


RAILROAD  RETIREMENT  BOARD 

1997  Monthly  Compensation  Base  and 
Other  Determinations 

agency:  Railroad  Retirement  Board. 
action:  Notice. 

SUMMARY:  Pursuant  to  section  12{r)(3)  of 
the  Railroad  Unemployment  Insurance 
Act  (Act)  (45  U.S.C.  362(r)(3)),  the  Board 
gives  notice  of  the  following: 

1.  The  monthly  comp)ensation  base 
under  section  l(i)  of  the  Act  is  $890  for 
months  in  calendar  year  1997; 

2.  The  amount  described  in  section 
l(k)  of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $2,225.00  for 
base  year  (calendar  year)  1997; 

3.  The  amount  described  in  section 
2(c)  of  the  Act  as  "an  amount  that  bears 
the  same  ratio  to  $775  as  the  monthly 
compensation  base  for  that  year  as 
computed  under  section  l(i)  of  this  Act 
bears  to  $600"  is  $1,150  for  months  in 
calendar  year  1997; 

4.  The  amount  described  in  section  3 
of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $2,225.00  for 
base  year  (calendar  year)  1997; 

5.  The  amount  described  in  section 
4(a-2)(i)(A)  of  the  Act  as  "25  times  the 
monthly  compensation  base"  is 


$2,225.00  with  respect  to 
disqualifications  ending  in  calendar 
year  1997; 

6.  The  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  is  $43 
with  respect  to  days  of  unemployment 
and  days  of  sickness  in  registration 
periods  beginning  after  June  30, 1997. 
DATES:  The  determinations  made  in 
notices  (1)  through  (5)  are  effective 
January  1, 1997.  The  determination 
made  in  notice  (6)  is  effective  for 
registration  periods  beginning  after  June 
30. 1997. 

ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611-2092. 

FOR  FURTHER  MFORMATION  CONTACT: 
Timothy  H.  Hogueisson,  Bureau  of  the 
Actuary,  Railroad  Retirement  Board.  844 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  telephone  (312)  751-4789. 
SUPPLEMENTARY  INFORMATION:  The  RRB 
is  required  by  section  12(r)(3)  of  the 
Railroad  Unemployment  Insurance  Act 
(Act)  (45  U.S.C.  362(r)(3))  as  amended 
by  Public  Law  100-647,  to  publish  by 
December  11, 1996,  the  computation  of 
the  calendar  year  1997  monthly 
compensation  base  (section  l(i)  of  the 
Act)  and  amounts  described  in  sections 
l(k).  2(c),  3  and  4(a-2)(i)(A)  of  the  Act 
which  are  related  to  changes  in  the 
monthly  compensation  base.  Also,  the 
RRB  is  required  to  publish,  by  June  11, 
1997,  the  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  for  days 
of  unemployment  and  days  of  sickness 
in  registration  periods  beginning  after 
June  30, 1997. 

Monthly  Compensation  Base 

For  years  after  1988,  section  l(i)  of  the 
Act  contains  a  formula  for  determining 
the  monthly  compensation  base.  Under 
the  prescribed  formula,  the  monthly  . 
compensation  base  increases  by 
approximately  two-thirds  of  the  growth 
in  average  national  wages.  The  monthly 
compensation  base  for  months  in 
calendar  year  1997  shall  be  equal  to  the 
greater  of  (a)  $600  or  (b)  $600 
|1+{(A-37,800)/56.700}1,  where  A 
equals  the  amount  of  the  applicable  base 
with  resjject  to  tier  1  taxes  for  1997 
under  section  3231(e)(2)  of  the  Internal 
Revenue  Code  of  1986.  Section  l(i) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $5,  it 
shall  be  rounded  to  the  nearest  multiple 

of  $5. 

The  calendar  year  1997  tier  1  tax  base 
is  $65,400.  Subtracting  $37,800  from 
$65,400  produces  $27,600.  Dividing 
$27,600  by  $56,700  yields  a  ratio  of 
0.48677249.  Adding  one  gives 
1.48677249.  Multiplying  $600  by  the 
amount  1.48677249  produces  the 
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amount  of  $892.06.  which  must  then  be 
rounded  to  $890.  Accordingly,  the 
monthly  compensation  base  is 
determined  to  be  $890  for  months  in 
calendar  year  1997. 

Amounts  Related  to  Changes  in 
Monthly  Compensation  Baiw 

For  years  after  1988.  sections  l(k). 
2(c),  3  and  4(a-2)(i)(A)  of  the  Act 
contain  formulas  for  determining 
amounts  related  to  the  monthly 
compensation  base. 

Under  section  l(k),  remuneration 
earned  from  employment  covered  under 
the  Act  cannot  be  considered  subsidiary 
remuneration  if  the  employee's  base 
year  compensation  is  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  1997  monthly 
compensation  base  of  $890  produces 
$2,225.00.  Accordingly,  the  amount 
determined  under  section  l(k)  is 
$2,225.00  for  calendar  year  1997. 

Under  section  2(c),  the  maximum 
amount  of  normal  benefits  paid  for  days 
of  unemployment  within  a  benefit  year 
and  the  maximum  amount  of  normal 
benefits  paid  for  days  of  sickness  within 
a  benefit  year  shall  not  .exceed  an 
employee's  compensation  in  the  base 
year.  In  determining  an  employee's  base 
•  year  compensation,  any  money 
remuneration  in  a  month  not  in  excess 
of  an  amount  that  bears  the  same  ratio 
to  $775  as  the  monthly  compensation 
base  for  that  year  bears  to  $600  shall  be 
taken  into  account. 

The  calendar  year  1997  monthly 
compensation  base  is  $890.  The  ratio  of 
$890  to  $600  is  1.48333333.  Multiplying 
1.48333333  by  $775  produces  $1,150. 
Accordingly,  the  amount  determined 
under  section  2(c)  is  $1,150  for  months 
in  calendar  year  1997. 

Under  section  3.  an  employee  shall  be 
a  '"qualified  employee  '  if  his/her  base 
year  compensation  is  not  less  than  2.5 
times  the  monthly  compensation  base 
for  months  in  such  base  year. 
Multiplying  2.5  by  the  calendar  year 
1997  monthly  compensation  base  of 
$890  produces  $2,225.00.  Accordingly, 
the  amount  determined  under  section  3 
is  $2,225.00  for  calendar  year  1997. 

Under  section  4(a-2)(i)(A).  an 
employee  who  leaves  work  voluntarily 
without  good  cause  is  disqualified  from 
receiving  unemployment  benefits  until 
he  has  been  paid  compensation  of  not 
less  than  2.5  times  the  monthly 
compensation  base  for  months  in  the 
calendar  year  in  which  the 
disqualification  ends.  Multiplying  2.5 
by  the  calendar  year  1997  monthly 
compensation  base  of  $890  produces 
$2,225.00.  Accordingly,  the  amount 


determined  under  section  4(a-2)(i)(A)  is 
$2,225.00  for  calendar  year  1997. 

Maximum  Daily  Benefit  Kate 

Section  2(a)(3)  contains  a  formula  for 
determining  the  maximum  daily  benefit 
rate  for  registration  periods  beginning 
after  June  30. 1989.  and  after  each  June 
30  thereafter.  Legislation  enacted  on 
October  9. 1996,  revised  the  formula  for 
indexing  maximum  daily  benefit  rates. 
Under  the  prescribed  formula,  the 
maximum  daily  benefit  rate  increases  by 
approximately  two-thirds  of  the  growth 
in  average  national  wages.  The 
maximum  daily  benefit  rate  for 
registration  periods  beginning  after  June 
30,  1997,  shall  be  equal  to  5  percent  of 
the  monthly  compensation  base  for  the 
base  year -immediately  preceding  the 
begiiming  of  the  benefit  year.  Section 
2(a)(3)  further  provides  that  if  the 
amount  so  computed  is  not  a  multiple 
of  $1,  it  shall  be  rounded  down  to  the 
nearest  multiple  of  $1. 

The  calendar  year  1996  monthly 
compensation  base  is  $865.  Multiplying 
$865  by  0.05  yields  $43.25,  which  must 
then  be  rounded  down  to-$43. 
Accordingly,  the  maximum  daily  benefit 
rate  for  days  of  unemployment  and  days 
of  sickness  beginning  in  registration 
periods  after  June  30,  1997,  is 
determined  to  be  $43. 

Dated:  November  8.  1996. 

By  Authority  of  the  Board. 
Beatrioa  Enraki, 
Secretary  to  the  Board. 
IFR  Doc.  96-29495  Filed  11-18-96;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Povestntant  Company  Act  RaUasi  No. 
22330:811-3315] 

Destiny  Plans  IIA;  Notics  of 
Application  for  Deraglstratlon 

November  13. 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 


APPLICANT:  Destiny  Plans  IIA. 
RELEVANT  ACT  SECTION:  Section  8(0. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  May  13.  1996  and  amended  on 
August  15. 1996.  and  on  October  22. 
1996. 

HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 


issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.,  on 
December  9. 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

A00RC88E8:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicant,  82  Devonshire  Street, 
Boston,  MA  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein,  Staff  Attorney.  (202) 
942-0552.  or  Meroar  E.  Bullard.  Branch 
Chief.  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  unit  investment  trust 
established  under  Kansas  law.  pursuant 
to  a  plan  custodian  and  administration 
agreement  dated  November  6, 1981 
("Security  Custodian  Agreement"). 
Applicant  registered  under  the  Act  on 
November  6,  1981  and  filed  a 
registration  statement  under  section  8(b) 
of  the  Act  on  December  8, 1981.  SEC 
records  show  that,  on  December  8,  1981, 
applicant  filed  a  registration  statement 
under  the  Seciuities  Act  of  1933.  which 
was  declared  effective  on  June  30.  1982. 
The  registration  statement  covered  the 
registration  of  10-yoar  and  15-year 
systematic  investment  plans  ("Security 
Plans")  providing  for  investment  in 
shares  of  a  designated  mutual  fund. 
Applicant  commenced  an  initial  public 
offering  of  its  shares  on  or  about  June 
30.  1982.  Applicant  initially  registered 
under  the  name  Security  Action  Plans 
and  changed  its  name  to  Destiny  Plans 
IIA  on  March  23. 1993. 

2.  Until  March  26. 1993.  the  Security 
Plans  provided  for  investment  in  shares 
of  Security  Action  Fund.  On  that  date, 
the  assets  of  Security  Action  Fund  were 
transferred  to  the  Destiny  n  series 
("Fund")  of  Fidelity  Destiny  Portfolios 
in  exchange  for  shares  of  the  Fund.  On 
the  same  date.  Fidelity  Distributors 
Corporation  ("FDC")  became  the 
sponsor,  underwriter  and  administrator. 
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and  State  Street  Bank  and  Trust 
Company  ("State  Street")  became  the 
custodian,  of  applicant.  Shortly 
thereafter,  sales  of  new  Security  Plans 
ceased. 

3.  Fidelity  Systematic  Investment 
Plans  ("Destiny  Plans  UIT")  also  is  a 
custodial  arrangement  for  systematic 
investment  plans.  The  Destiny  Plans  n 
series  of  the  Destiny  Plans  UIT  invests 
in  shares  of  the  Fund.  The  terms  of  such 
plans  are  substantially  similar  to  the 
terms  of  Security  Plans.  Applicant  states 
that  separate  prospectuses,  financial 
statements,  reports,  and  records  were 
being  prepared  and  maintained  for 
applicant  and  Destiny  Plans  n,  although 
they  were  substantially  identical 
systematic  investment  plans. 
Accordingly,  FDC,  as  sponsor,  and  State 
Street,  as  custodian,  determined  that  a 
combination  of  applicant  and  Destiny 
Plans  II  would  contribute  to 
administrative  efficiencies  and  the 
reduction  of  administrative  costs  borne 
by  shareholders  and  the  sponsor. 

4.  On  September  16,  1994.  all  of 
applicant's  assets  were  transferred  to 
Destiny  Plans  11  in  exchange  for  shares 
of  Destiny  Plans  II  that  are  of  equal 
value  ("Merger").  Applicant  obtained  an 
order  of  the  SEC  under  section  17(b)  of 
the  Act  granting  an  exemption  from 
section  17(a)  of  the  Act  to  permit  the 
Merger.'  In  connection  with  that  order, 
applicant  stated  (1)  that  no  dilution  of 
or  increase  in  plan  values  would  occur 
as  a  result  of  the  proposed  transaction. 
(2)  that,  immediately  after  the  Merger 
was  consummated,  shareholders' 
interests  in  applicant  will  have  been 
replaced  with  interests  of  equal  value  in 
Destiny  Plans  II  and  would  continue  to 
represent  an  interest  in  the  same 
number  of  underlying  shares  of  the 
Fund,  and  (3)  that  the  Merger  would  not 
result  in  any  change  in  charges,  costs, 
fees,  or  expenses  borne  by  shareholders 
of  applicant  or  Destiny  Plans  n.  except 
that  a  service  fee  may  be  reduced. 

5.  The  net  asset  value  of  the  Security 
Plans  on  the  date  of  the  Merger  was 
$422,332,602.  Pursuant  to  the  Mer^ger. 
applicant  transferred  all  of  its  assets  to 
Eiestiny  Plans  II  in  exchange  for 
14,443,659  shares  of  Destiny  Plans  II 
with  an  aggregate  net  asset  value  of 
$422,322,602. 

6.  The  Merger  was  effected  without 
approval  by  applicant's  shareholdera 
pursuant  to  rights  reserved  to  the 
sponsor  and  custodian  to  make  changes 
that  would  not  adversely  affect 
shareholder  interests,  and  shareholder 


'  Fidelity  Systematic  Investment  Plans, 
Investment  Company  Act  Release  Nos.  19822 
(October  29. 1993)  (notice)  and  19902  (Nov.  24. 
1093)  (order). 


authorization  was  not  required  or 
provided  for  under  the  Security 
Custodian  Agreement  or  Security  Plans. 

7.  Applicant  has  no  assets,  or  any 
debts  or  other  liabilities.  FDC  has  paid 
or  will  pay  all  expenses  incurred  by  all 
parties  in  connection  with  the 
termination  of  the  Application. 

8.  Persons  who  were  shareholders  of 
applicant  at  the  time  of  the  Merger 
received  distributions  in  complete 
liquidation  of  their  interests.  All  of  the 
applicant's  security  holders  at  the  time 
of  the  Merger  effectively  received  plans 
issued  by  Destiny  Plans  II  identical  to 
their  Security  Plans  issued  by  applicant. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
has  no  shareholders  and  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

9.  Applicant  has  not  filed  and  does 
not  intend  to  file  any  documents 
relating  to  its  dissolution  because 
applicable  Kansas  law  does  not  require 
filing  of  any  such  documents. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  96-29551  Filed  11-18-96;  8:45  am] 

BILUNG  CODE  S010-01-M 

pnveatmant  Company  Act  Rei.  No.  22328; 
812-10244] 

The  Enterprise  Group  of  Funds,  Inc.,  et 
al.;  Notice  of  Application 

November  13, 1996. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Enterprise  Grdup  of 
Funds,  Inc.  ("Enterprise  Group"). 
Enterprise  Acounulation  Trust 
("Accumulation  Trust")  (collectively 
with  Enterprise  Group,  "Funds")  and 
Enterprise  Capital  Management.  Inc. 
("Adviser"). 

RELEVANT  ACT  SECHONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  the  provisions  of  section  15(a)  of 
the  Act  and  rule  18f-2  thereimder. 
SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  permitting  the  Adviser 
to  enter  into  new  or  amended 
agreements  with  the  Funds'  subadvisers 
without  shareholder  approval. 
FIUNG  DATES:  The  application  was  filed 
on  July  11, 1996,  and  amended  on 
September  9, 1996  and  November  6, 
1996. 


HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  9, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writirig  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Catherine  R.  McClellan, 
Esq.,  Enterprise  Capital  Management, 
Inc.,  Atlanta  Financial  Center,  3343 
Peachtree  Road,  N.E.,  Suite  450,  Atlanta. 
Georgia  30326-1022. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein,  Staff  Attorney,  at  (202) 
942-0552,  or  Mercer  E.  Bulhrd,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  (Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Enterprise  Group,  registered  under 
the  Act  as  an  open-end  management 
investment  company,  is  organized  as  a 
Maryland  corporation  that  currently  has 
ten  separate  investment  portfolios 
("Group  Portfolios").  Each  Group 
Portfolio  is  structured  in  three  classes  of 
shares.  Class  A,  Class  B,  and  Class  Y. 
Class  A  shares  of  each  Group  Portfolio, 
other  than  the  Money  Market  Porfolio, 
are  offered  at  net  asset  value  plus  a 
front-end  sales  charge,  for  which  a 
contingent  deferred  sales  charge  is 
substituted  for  purchases  exceeding  SI 
million.  Class  A  shares  of  the  Money 
Market  Portfolio  are  not  subiect  to  any 
sales  charge.  Class  B  shares  are  subject 
to  a  declining  contingent  deferred  sales 
charge.  Class  A  shares  and  Class  B 
shares  (including  those  issued  by  the 
Money  Market  Portfolio)  p>ay 
distribution  fees  under  a  plan  adopted 
under  rule  12b-l  under  the  Act.  Class 

Y  shares  are  not  subject  to  any  sales 
charge. 

2.  Accumulation  Trust,  registered 
under  the  Act  as  an  open-end 
management  investment  company,  is 
organized  as  a  Massachusetts  business 
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trust  that  currently  has  five  separate 
investment  portfolios.  ("Trust 
Portfolios"  and  collectively  with  the 
Croup  Portfolios.  "Portfolios").  Trust 
Portfolios  shares  are  sold  exclusively  to 
separate  accounts  of  the  Municipal  Life 
Insurance  Company  of  New  York 
("MONY")  and  a  life  insurance 
company  affiliate  of  MONY  that  were 
established  to  fund  certain  Flexible 
Payment  Variable  Annuity  and  Life 
Insurance  contracts.  Share&of  each 
Trust  Portfolio  are  priced  at  the  net  asset 
value  of  such  Portfolio,  without  sales 
charges,  or  surrender  or  redemption 
fees;  however.  MONY  imposes  certain 
charges  upon  a  complete  or  partial 
surrender  of  a  policy.  Each  fund  is 
manned  by  the  Adviser. 

3.  Tne  Funds  have  each  entered  into 
an  investment  advisers  agreement  with 
the  Adviser,  which  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Adviser  is  responsible  for  conducting  all 
operations  of  the  Funds,  except  for 
those  operations  which  have  been 
contracted  to  the  transfer  agent  and 
custodian.  The  Adviser  is  also 
responsible  for  selecting  portfolio 
managers  ("Portfolio  Managers"), 
subject  to  the  review  and  approval  of 
the  Board  of  Directors  or  Trustees  of 
each  Fund  ("Boards"),  to  provide 
investment  advice  for  the  Portfolios.  A 
Portfolio  may  be  managed  by  one  or 
more  Portfolio  Managers.  Currently,  no 
Porfolio  has  more  than  a  single  Portfolio 
Manager.  The  Adviser  renders  portfolio 
advice  directly  to  one  of  the  Group 
Portfolios. 

4.  Each  Portfolio  Manager's 
responsibilities  are  limited  to  providing 
investment  advice  with  respect  to  a 
Portfolio's  assets  and  directing 
securities  transactions  pursuant  to  such 
advice.  Such  transactions  must  accord 
with  investment  objectives  and 
restrictions  of  the  Portfolio  set  forth  in 
the  Fund's  registration  statement.  The 
Funds  pay  the  Adviser  a  fee  for  its 
services  as  a  percentage  of  the  value  of 
the  average  daily  net  assets  of  each 
Portfolio  and,  in  turn,  the  Adviser  pays 
the  fee  of  each  Portfolio  Manager.  One 
of  the  Portfolio  Managers,  1740 
Advisers.  Inc.  is  an  affiliated  person  of 
the  Adviser,  as  defined  in  section  2(a)(3) 
of  the  Act.  None  of  the  other  Portfolio 
Managers  is  an  affiliated  person  of  the 
Adviser  within  the  meaning  of  section 
2(a)(3). 

5.  Applicants  request  an  exemption 
from  section  15(a)  of  the  Act  and  Rule 
18f-2  thereunder  to  permit  the  Adviser 
to  enter  into  new  and  amended 
agreements  with  Portfolio  Managers 
("Portfolio  Manager  Agreements") 
without  obtaining  shareholder 


approval.)  Such  relief  would  include 
any  Portfolio  Manager  Agreement 
necessitated  because  the  prior  Portfolio 
Manager  Agreement  was  terminated  as  a 
result  of  an  "assignment."  as  defined  in 
section  2(a)(4)  of  the  Act. 

Applicants' Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as  an 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  written  contract  that  has  been 
approved  by  a  majority  of  the 
investment  company's  outstanding 
voting  securities.  Rule  18f-2  provides 
that  each  series  or  class  of  stock  in  a 
series  company  affected  by  a  matter 
must  approve  such  matter  if  the  Act 
requires  shareholder  approval. 

2.  Applicants  assert  that  the  primary 
party  on  which  an  investor  in  a  Fund 
will  rely  will  be  the  Adviser.  Applicants 
also  believe  that  shareholders  will 
understand  and  expect  that  the  Adviser 
will  change  Portfolio  Managers  when 
appropriate.  The  Funds'  prospectuses 
disclose  information  concerning  the 
identity,  ownership,  qualifications  and 
compensation  of  the  Portfolio  Managers 
in  full  compliance  with  Form  N-IA.  In 
addition,  information  regarding  a  new 
Portfolio  Manager  or  a  material  change 
in  a  Portfolio  Manager  Agreement 
would  be  disclosed  in  an  information 
statement  provided  to  shareholders  to 
the  same  extent  as  would  be  set  forth  in 
a  proxy  statement. 

3.  Applicants  contend  that  the 
proposed  arrangement  would  avoid  the 
administrative  burden  and  expense 
associated  with  a  formal  proxy 
solicitation,  while  allowing  investors  to 
make  an  informed  decision  regarding 
the  purchase  or  retention  of  shares  in  a 
Portfolio.  Since  commencement  of 
operations  of  the  Adviser  in  1987. 
seventeen  changes  in  Portfolio  Managers 
or  material  changes  in  Portfolio  Manager 
Agreements  for  the  Group  Portfolios 
have  been  submitted  for  shareholder 
approval.  The  Adviser  became  the 

^investment  adviser  to  Accumulation 
Trust  in  1994. 

4.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 


'  Applicants  also  request  relief  for  any  series  of 
the  Funds  organized  in  the  future,  and  any  open- 
end  management  investment  companies  in  the 
future  advised  by  the  Adviser  or  by  a  person 
controlling,  controlled  by.  or  under  common 
control  with  the  Adviser  that  operates  in 
substantially  the  same  manner  as  either  Fund  and 
complies  with  the  conditions  to  the  requested  order 
as  set  forth  in  the  application. 


consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  state  that  the 
requested  exemptions  would  be  in 
accordance  with  the  standards  of 
section  6(c). 

Applicants'  Conditions 

Applicants  agree  that  the  order  shall 
be  sumect  to  the  following  conditions: 

1.  The  Adviser  will  provide  general 
management  and  administrative 
services  to  the  Funds,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
the  Fimds'  securities  portfolios,  and. 
subject  to  review  and  approval  by  each 
Board  with  respect  to  its  respective 
Portfolios,  will  (i)  set  the  Portfolios' 
overall  investment  strategies:  (ii)  select 
Portfolio  Managers;  (iii)  monitor  and 
evaluate  the  performance  of  Portfolio 
Managers;  (iv)  allocate  and,  when 
appropriate,  reallocate  a  Portfolio's 
assets  among  its  Portfolio  Managers  in 
those  cases  where  a  Portfolio  has  more 
than  one  Portfolio  Manager;  and  (v) 
implement  procedures  reasonably 
designed  to  ensure  that  the  Portfolio 
Managers  comply  with  the  relevant 
Fund's  investment  objectives,  policies, 
and  restrictions. 

2.  Before  a  Portfolio  may  rely  on  the 
order  requested  in  the  application,  the 
operation  of  the  Portfolio  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  its 
outstanding  voting  securities  (or.  in  the 
case  of  Accimiulation  Trust,  by  the 
unitholders  of  any  separate  account  for 
which  Accumulation  Trust  serves  as  a 
funding  medium),  as  defined  in  the  Act, 
or,  in  the  case  of  a  new  Portfolio  whose 
public  shareholders  purchased  shares 
on  the  basis  of  a  prospectus  containing 
the  disclosure  contemplated  by 
condition  4  below,  by  the  sole 
shareholder  before  offering  of  shares  of 
such  Portfolio  to  the  public. 

3.  Each  Fund  will  himish  to  its 
shareholders  all  information  about  a 
new  Portfolio  Manager  or  Portfolio 
Manager  Agreement  for  one  of  its 
Portfolios  that  would  be  included  in  a 
proxy  statement.  Such  information  will 
include  disclosure  as  to  the  level  of  fees 
to  be  paid  to  the  Adviser  and  each 
Portfolio  Manager  of  the  Portfolio  and 
any  change  in  such  information  caused 
by  the  addition  of  a  new  Portfolio 
Manager  or  any  proposed  material 
change  in  a  Portfolio  Manager 
Agreement.  Each  Fund  will  meet  this 
condition  by  providing  its  shareholders 
with  an  informal  information  statement 
complying  with  the  provisions  of 
Regulation  14C  under  the  Securities 
Exchange  Act  of  1934  and  Schedule  14C 
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thereunder.  With  respect  to  a  newly 
retained  Portfolio  Manager,  or  a  change 
in  a  Portfolio  Manager  Agreement,  this 
information  statement  will  be  provided 
to  shareholders  of  the  Portfolio  a 
maximimi  of  sixty  (60)  days  after  the 
addition  of  the  New  Portfolio  Manager 
or  the  implementation  of  any  change  in 
a  Portfolio  Manager  Agreement.  The 
information  statement  will  also  meet  the 
requirements  of  Schedule  14A. 
Accumulation  Trust  will  ensure  that  the 
information  statement  is  furnished  to 
the  unitholders  of  any  separate  account 
for  which  Accumulation  Trust  serves  as 
a  funding  medium. 

4.  Each  Fund  will  disclose  in  its 
prospectuses  the  existence,  substance 
and  effect  of  any  order  granted  pursuant 
to  the  application.  In  addition,  each 
Trust  Portfolio  will  hold  itself  out  to  the 
public  as  employing  the  "manager  of 
managers"  approach  described  in  the 
application.  The  prospectuses  and  any 
sales  materials  or  other  shareholder 
communications  relating  to  a  Trust 
Portfolio  will  prominently  disclose  that 
the  Adviser  has  ultimate  responsibility 
for  the  investment  performance  of  the 
Portfolio  due  to  its  responsibility  to 
oversee  Portfolio  Managers  and 
recommend  their  hiring,  termination, 
and  replacement. 

5.  No  director,  trustee  or  officer  of  the 
Funds  or  director  or  officer  of  the 
Adviser  will  own  directly  or  indirectly 
(other  than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  any 
such  director,  trustee  or  officer)  any 
interest  in  any  Portfolio  Manager  except 
for  (i)  ownership  of  interests  in  the 
Adviser  or  any  entity  that  controls,  is 
controlled  by  or  is  under  common 
control  with  the  Adviser;  or  (ii) 
ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicy-traded 
company  that  is  either  a  Portfolio 
Manager  or  any  entity  that  controls,  is 
controlled  by  or  is  under  common 
control  with  a  Portfolio  Manager. 

6.  Tlie  Adviser  will  not  enter  into  a 
Portfolio  Manager  Agreement  with  any 
Portfolio  Manager  that  iis  an  affiUated 
person,  as  defined  in  section  2(a)  (3)  of 
the  Act,  of  the  Adviser  or  the  Funds 
other  than  by  reason  of  serving  as 
Portfolio  Manager  to  one  or  more 
Portfolios  ("Affiliated  Portfolio 
Manager")  without  such  agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
shareholders  of  the  applicable  Portfolio. 

7.  At  all  times,  a  majority  of  the 
members  of  the  Board  will  be  persons 
each  of  whom  is  not  an  "interested 
person"  of  the  respective  Fund  as 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Directors"),  and  the 


nomination  of  new  or  additional 
Independent  Directors  will  be  placed 
Mrithin  the  discretion  of  the  then 
existing  Independent  Directors. 

8.  When  a  Portfolio  Manager  change 
is  proposed  for  a  Portfolio  with  an 
Affiliated  Portfolio  Manager,  the  Board, 
including  a  majority  of  the  Independent 
Directors,  will  make  separate  finding, 
reflected  in  the  Board's  minutes,  that 
such  change  is  in  the  best  interests  of 
the  Portfolio  and  its  shareholders  (or.  in 
the  case  of  Accumulation  Trust,  of  the 
unitholders  of  any  separate  account  for 
which  Accumulation  Trust  serves  as  a 
funding  medium)  and  does  not  involve 
a  conflict  of  interest  from  M^hich  the 
Adviser  or  the  Affiliated  Portfolio 
Manager  derives  an  inappropriate 
advantage. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

|FR  Doc.  96-29553  Filed  11-18-96;  8:45  am) 
BILUNG  COOC  t010-01-M 

[Rel.  No.  IC-22329;  International  Series 
Ralaaae  No.  1026;  File  No.  812-10202] 

ING  Bank  N.V.  and  JNG  Bank  Eurasia 
ZAO;  Notice  of  Application 

November  13, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  ING  Bank  N.V.  ("ING 
Bank")  and  ING  Bank  Eurasia  ZAO 
("ING  Bank  Eurasia"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  section  17(f)  of  the  Act. 
SUMMARY  OF  APPLICATION:  AppUcants 
request  an  order  to  permit  any       ' 
investment  OHnpany  registered  imder 
the  Act  (other  than  an  investment 
company  registered  iinder  section  7(d) 
of  the  Act)  (a  "U.S.  Investment 
Company")  and  any  custodian  for  such 
U.S.  Investment  Company  to  maintain 
securities  and  other  assets  in  The 
Russian  Federation  ("Russia")  in  the 
custody  of  ING  Bank  Eurasia,  a  wholly- 
owned  subsidiary  of  ING  Bank. 
FILING  DATES:  The  application  was  filed 
on  June  13, 1996,  and  amended  on 
September  24, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  9. 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  fonn  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  N.W..  Washington,  D.C.  20549. 
Applicants:  ING  Bank  N.V., 
Strawinskylaan  2631, 1077  ZZ 
Amsterdam,  The  Netherlands;  ING  Bank 
Eurasia  21A0,  Leningradskyi  Prospect 
80, 125178  Moscow,  The  Russian 
Federation. 

FOR  FURTHER  INFORMATKIN  CONTACT: 
Christine  Y.  Greenlees,  Senior  Counsel, 
at  (202)  942-0581.  or  Elizabeth  G. 
Osterman,  Assistant  Director,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  ING  Bank  is  a  Dutch  banking 
institution  that  is  part  of  ING  Groep 
N.V.  ("ING  Groep").  the  largest  financial 
services  group  in  The  Netherlands  and 
one  of  the  major  financial  institutions  in 
Europe.  At  December  31. 1995,  ING 
Groep  had  combined  shareholders' 
equity  in  excess  of  $14.5  billion.  ING 
Bank  is  regulated  in  The  Netherlands  by 
the  Dutch  Ministry  of  Finance  and  the 
Dutch  Central  Baiik.  each  of  which  is  an 
agency  of  the  Dutch  Government  within 
the  meaning  of  rule  17f-5(c)(2)  of  the 
Act.  At  December  31. 1995.  ING  Bank 
had  shareholders'  equity  in  excess  of 
$6.3  billion.  As  part  of  its  services  to 
international  investors  and  financial 
institutions,  ING  Bank  provides  a  range 
of  custody  and  subcustody  services 
through  a  network  of  correspondent 
banks  worldwide. 

2.  ING  Bank  Eurasia  is  a  Russian 
banking  organization  that  is  regulated 
by  the  Central  Bank  of  Russia.  ING  Bank 
Eurasia  is  a  wholly-owned  subsidiary  of 
ING  Bank.  At  December  31, 1995,  ING 
Bank  Eurasia  had  shareholders'  equity 
of  $10  million.  ING  Bank  Eurasia 
currently  provides  a  range  of  custody 
services  in  connection  with  the 
settlement  and  safekeeping  of  debt  and 
equity  securities  purchased  in  Russia. 
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3.  Applicants  request  an  order  to 
pennit  ING  Bank,  any  U.S.  Investment 
Company,  and  any  custodian  for  such 
U.S.  Investment  Company  to  maintain 
foreign  securities,'  cash  and  cash 
equivalents  (collectively.  "Assets")  in 
the  custody  of  ING  Bank  Eurasia. 

Applicants'  Legal  Analysis 

1.  Section  17(0  of  the  Act  provides 
that  a  registered  investment  company 
may  maintain  securities  and  similar 
assets  in  the  custody  of  a  bank,  a 
member  firm  of  a  national  securities 
exchange,  the  investment  company 
itself,  or  a  system  for  the  central 
handling  of  securities  established  by  a 
national  securities  exchange.  Section 
2(a)(5)  of  the  Act  defines  "bank"  to 
include  banking  institutions  organized 
under  the  laws  of  the  United  States, 
member  banks  of  the  Federal  Reserve 
System,  and  certain  banking  institutions 
or  trust  companies  doing  business  under 
the  laws  of  any  state  or  of  the  United 
States.  ING  Bank  Eurasia  does  not  fall 
within  the  definition  of  "bank"  as 
defined  in  the  Act. 

2.  Rule  17f-5  under  the  Act  permits 
certain  entities  located  outside  the 
United  States  to  serve  as  custodians  for 
investment  company  assets.  Rule  17f-5 
defines  the  term  "Eligible  Foreign 
Custodian"  to  include  a  banking 
institution  or  trust  company, 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States,  that  is  regulated  as  such  by  that 
country's  government  or  an  agency 
thereof,  and  that  has  shareholders' 
equity  in  excess  of  U.S.  $200  million. 

3.  iNG  Bank  Eurasia  satisfies  all  of  the 
requirements  of  rule  17f-5  insofar  as  it 
is  a  banking  institution  organized  and 
regulated  under  the  laws  of  Russia,  and 
is  regulated  as  such  by  the  Central  Bank 
of  Russia,  an  agency  of  the  government 
of  Russia.  ING  Bank  Eurasia,  however, 
does  not  meet  the  minimum 
shareholders'  equity  requirement  of  rule 
17f-5.  Accordingly,  ING  Bank  Eurasia 
does  not  qualify  as  an  eligible  foreign 
custodian,  and.  absent  exemptive  relief, 
it  may  not  serve  as  custodian  or 
subcustodian  for  the  Assets  of  a  U.S. 
Investment  Company. 

4.  Section  6(c)  of  the  Act  provides,  in 
relevant  part,  that  the  SEC  may  exempt 


'  For  purposes  of  \he  applkatjon.  the  lerm 
■•foreign  securities"  shall  include:  (i)  securities 
issued  and  sold  primarily  outside  the  United  States 
by  a  foreign  government,  a  national  of  any  foreign 
country,  or  a  corporation  or  other  organization 
incorporated  or  organized  under  the  laws  of  any 
foreign  country;  and  (ii|  securities  issued  or 
guaranteed  bv  the  government  of  the  United  States 
or  by  any  State  thereof  or  any  political  subdivision 
thereof  or  bv  any  agency  thereof  or  by  any  entity 
organized  under  the  laws  of  the  United  Stales  or 
any  Stale  thereof  which  have  been  issued  and  sold 
primarily  ouUide  the  United  States. 


any  person  or  transaction  from  any 
provision  of  the  Act  or  from  any  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 

f>rotection  of  investors  and  the  purposes 
iairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants 
request  an  order  under  section  6(c)  for 
an  exemption  from  section  17(f)  to  the 
extent  necessary  to  permit  ING  Bank 
Eurasia  to  maintain  Assets  of  U.S. 
Investment  Companies. 

5.  Applicants  believe  that  the 
requested  order  is  necessary  and 
appropriate  in  the  public  interest 
because  it  would  permit  U.S. 
Investment  Companies  and  their 
custodians  to  have  access  to  the  custody 
services  of  ING  Bank  Eurasia,  as  part  of 
ING  Bank's  existing  custody  networic. 
ING  Bank  is  experienced  in  providing 
custody  services  worldwide,  and  ING 
Bank  Eurasia  is  one  of  only  a  small 
number  of  banks  in  Russia  currently 
offering  such  custody  services.  ING 
Bank  represents  that,  under  the 
proposed  foreign  custody  and 
subcustody  arrangements,  the  protection 
afforded  the  Assets  of  U.S.  Investment 
Companies  held  by  ING  Bank  Eurasia 
would  not  be  diminished  from  the 
protection  afforded  by  rule  17f-5  if  the 
Assets  were  held  directly  by  ING  Bank. 
DSIG  Bank  will  be  liable  for  the 
performance  of  the  custody  services  by 
ING  Bank  Eurasia.  ING  Bank  further 
represents  that,  prior  to  permitting  ING 
Bank  Eurasia  to  act  as  custodian  or 
subcustodian  for  the  Assets  of  a  U.S. 
Divestment  Company.  ING  Bank  will 
ensure  that  ING  Bank  Eurasia  is  capable 
and  well-qualified  to  provide  such 
custody  services. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  TUe  foreign  custody  arrangements 
regarding  ING  Bank  Eurasia  will  satisfy 
the  requirements  of  rule  17f-5  in  all 
respects  other  than  ING  Bank  Eurasia's 
level  of  shareholders'  equity. 

2.  A  U.S.  Investment  Company  or  a 
custodian  for  a  U.S.  Investment 
Company  will  deposit  Assets  directly 
with  ING  Bank  Eurasia  only  in 
accordance  with  a  three-party 
contractual  agreement  (the 

"Agreement")  that  will  remain  in  effect 
at  all  times  during  which  ING  Bank 
Eurasia  fails  to  satisfy  the  requirement 
of  rule  17f-5  relating  to  minimum 
shareholders'  equity.  Each  such 
Agreement  will  be  a  three-party 
agreement  among:  (a)  ING  Bank,  (b)  ING 
Bank  Eurasia,  and  (c)  a  U.S.  Investment 
Company  or  the  custodian  of  the  Assets 
of  the  U.S.  Investment  Company.  Under 


the  Agreement.  ING  Bank  Eurasia  will 
undertake  to  provide  specified  custodial 
or  subcustodial  services.  The  Agreement 
will  further  provide  that  ING  Bank  will 
be  liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  ING  Bank  Eurasia  of  its 
responsibilities  under  the  Agreement  to 
the  same  extent  as  if  ING  Bank  had  itself 
been  required  to  provide  custody 
services  under  the  Agreement,  except 
for  such  losses  as  may  result  from 
pohtical  risk  [e.g..  exchange  control 
restrictions,  confiscation,  expropriation, 
nationalization,  insurrection,  civil  strifa 
or  armed  hostilities)  and  other  risk  of 
loss  (excluding  bankruptcy  or 
insolvency  of  ING  Bank  Eurasia),  for 
which  neither  ING  Bank  nor  ING  Bank     ' 
Eurasia  would  be  liable  under  rule  17f- 
5  {e.g.,  despite  the  exercise  of  reasonable 
care,  loss  due  to  Acts  of  God,  nuclear 
incident  and  the  Uke). 

3.  ING  Bank,  when  providing  custody 
services  to  a  U.S.  Investment  Company, 
will  deposit  Assets  with  ING  Bank 
Eurasia  only  in  accordance  with  one  of 
the  two  contractual  arrangements 
described  below,  which  arrangement 
will  remain  in  effect  at  all  times  during 
which  ING  Bank  Eurasia  fails  to  satisfy 
the  shareholders'  equity  requirement  of 
rule  17f-5. 

a.  The  Three-Party  Agreement 
Arrangement.  Under  this  arrangement, 
each  agreement  will  be  a  three-party 
agreement  among  ING  Bank.  ING  Bank 
Eurasia  and  the  U.S.  Investment 
Company  or  the  custodian  for  a  U.S. 
Investment  Company  pursuant  to  which 
DMG  Bank  will  undertake  to  provide 
specified  custody  or  subcustody 
services,  and  will  delegate  to  ING  Bank 
Eurasia  such  of  the  duties  and 
obligations  of  ING  Bank  as  will  be 
necessary  to  permit  ING  Bank  Eurasia  to 
hold  in  custody  the  U.S.  Investment 
Company's  Assets  (the  "Delegation 
Agreement").  The  Delegation  Agreement 
will  further  provide  that  ING  Bank  will 
be  liable  for  any  loss,  damage,  cost, 
expense.  Uability.  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  ING  Bank  Eurasia  of  its 
responsibilities  under  the  Delegation 
Agreement  to  the  same  extent  as  if  ING 
Bank  had  itself  been  required  to  provide 
custody  services  under  the  Delegation 
Agreement,  except  for  such  losses  as 
may  result  horn  political  risk  (e.g., 
exchange  control  restrictions, 
confiscation,  expropriation, 
nationalization,  insimection,  civil  strife 
or  armed  hostilities)  and  other  risk  of 
loss  (excluding  bankruptcy  or 
insolvency  of  ING  Bank  Eurasia),  for 
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which  neither  ING  Bank  nor  ING  Bank 
Eurasia  would  be  liable  \mder  rule  17f- 
5  [e.g.,  despite  the  exercise  of  reasonable 
care,  loss  due  to  Acts  of  God,  nuclear 
incident  and  the  like). 

b.  The  Custody  Agreement/ 
Subcustody  Agreement  Arrangement. 
Under  this  arrangement.  Assets  will  be 
deposited  with  ING  Bank  Eurasia  in 
accordance  with  the  custody  agreement 
and  the  subcustody  agreement  described 
below. 

(i)  The  custody  agreement  will  be 
between  ING  Bank  and  the  U.S. 
Investment  Company  or  any  custodian 
for  a  U.S.  Investment  Company.  In  that 
agreement,  ING  Bank  will  undertake  to 
provide  specified  custody  or  subcustody 
services,  and  the  U.S.  Investment 
Company  (or  its  custodian)  will 
authorize  ING  Bank  to  delegate  to  ING 
Bank  Eurasia  such  of  ING  Bank's  duties 
and  obligations  as  will  be  necessary  to 
permit  ING  Bank  Eurasia  to  hold  in 
custody  the  U.S.  Investment  Company's 
Assets.  The  custody  agreement  will 
further  provide  that  ING  Bank  vtrill  be 
liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  arising  out  of 
or  in  coimection  with  the  performance 
by  ING  Bank  Eurasia  of  its 
responsibilities  to  the  same  extent  as  if 
ING  Bank  had  itself  been  required  to 
provide  custody  services  under  the 
custody  agreement,  except  for  such 
losses  as  niay  result  from  political  risk 
(e.g.,  exchange  control  restrictions, 
confiscation,  expropriation, 
nationalization,  insurrection,  civil  strife 
or  armed  hostilities)  and  other  risk  of 
loss  (excluding  bankruptcy  or 
insolvency  of  ING  Bank  Eurasia),  for 
which  neither  ING  Bank  nor  ING  Bank 
Eurasia  would  be  liable  under  rule  17f- 
5  (e.g.,  despite  the  exercise  of  reasonable 
care,  loss  due  to  Acts  of  God,  nuclear 
incident  and  the  like). 

(ii)  A  subciistody  agreement  will  be 
executed  by  ING  Bank  and  ING  Bank 
Eurasia.  Pursuant  to  this  agreement,  ING 
Bank  will  delegSte  to  ING  Bank  Eurasia 
such  of  ING  Bank's  duties  and 
obligations  as  will  be  necessary  to 
permit  ING  Bank  Eurasia  to  hold  Assets 
in  custody  in  Russia.  The  subcustody 
agreement  will  explicitly  provide  that: 
(x)  ING  Bank  Eurasia  is  acting  as  a 
foreign  custodian  for  Assets  that  belong 
to  a  U.S.  Investment  Company  pursuant 
to  the  terms  of  an  exemptive  order 
issued  by  the  SEC;  and  (y)  the  U.S. 
Investment  Company  or  its  custodian 
(as  the  case  may  be)  that  has  entered 
into  a  custody  agreement  will  be 
entitled  to  enforce  the  terms  of  the 
subcustody  agreement  and  can  seek 
relief  directly  against  ING  Bank  Eurasia. 
Further,  the  subcustody  agreement  will 
be  governed  either  by  the  law  of  the 


State  of  New  York  or  by  the  law  of  The 
Netherlands.  If  the  subcustody 
agreement  is  governed  by  the  laws  of 
The  Netherlands,  ING  Bank  will  obtain 
an  opinion  of  coimsel  opining  that  the 
rights  of  a  third  party  beneficiary  under 
the  laws  of  that  country  are  enforceable. 

4.  ING  Bank  currently  satisfies  and 
will  continue  to  satisfy  the  minimum 
shareholders'  equity  requirement  set 
forth  in  rule  17f-5(c)(2)(i). 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-29552  Filed  11-18-96;  8:45  am] 
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TCW  Convertible  Umlted  Partnership, 
et  al.;  Notice  of  Application 

November  12, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  TCW  Convertible  Limited 
Partnerehip  ("Partnerehip").  TCW" 
Galileo  Funds,  Inc.  ("Company").  TCW 
Asset  Management  Company 
("TAMCO"),  and  TCW  Funds 
Management,  Inc.  ("Advisee"). 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  irom  the  provisions  of 
section  17(a)  of  the  Act. 
SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  the  exchange 
of  shares  of  the  Company's  common 
stock  for  portfolio  securities  and  other 
assets  of  die  Partnership. 
FILING  DATES:  The  application  was  filed 
on  September  5, 1996.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  2, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 


hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washingttm,  DC  20549. 
Applicants,  865  South  Figueroa  Street. 
Suite  1800,  Los  Angeles.  California 
90017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein,  Staff  Attorney,  at  (202) 
942-0552,  or  Mercer  E.  BuUard^ranch 
Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnerehip  was  organized  as  a 
Cahfomia  limited  partnerehip  on 
November  17, 1988.  Its  investment 
objective  is  to  generate  returns 
competitive  with  those  of  the  S&P  500 
with  lower  volatility  and  greater  capital 
protection  by  investing  in  a  divereified 
portfolio  of  convertible  securities.  The 
Partnership  allows  investore  to  purchase 
and  redeem  Partnerehip  interests 
("Units")  at  net  asset  value  on  a 
monthly  basis.  The  offering  of  the  Units 
was  structiuvd  as  a  private  placement 
under  section  4(2)  of  the  Securities  Act 
of  1933,  and  Regulation  D  promulgated 
thereunder.  The  Partperehip  is  not 
registered  under  the  Act  in  reliance  on 
section  3(c)(1)  of  the  Act.  Units  are  sold 
to  institutional  investore  and  high  net 
worth  individuals.  The  Partnerehip  has 
a  minimum  initial  pxutJiase 
requirement  of  $250,000,  subject  to 
reduction  by  TAMCO  (but  not  below 
$50,000).  On  Jime  30. 1996,  the  net  asset 
value  of  the  Partnerehip  was 
$29,614,782  and  there  were  31  limited 
partnere. 

2.  TAMCO  serves  as  the  sole  general 
partner  of  the  Partnerehip  and  has 
exclusive  responsibility  for  its  overall 
management,  control  and 
administration.  TAMCO,  a  registered 
investment  adviser  under  the 
Investment  Advisere  Act  of  1940,  also 
serves  as  investment  manager  with 
respect  to  the  Partnerehip  assets. 
TAMCO  and  the  Adviser  are  wholly 
owned  subsidiaries  of  The  TCW  Group, 
Inc.  As  compensation  for  its  services, 
TAMCO  is  paid  a  monthly  management 
fee  with  respect  to  each  limited 
partner's  pro  rata  share  of  the 
Partnerehip 's  net  asset  value 
("Attributable  Value").' 


'  The  annual  management  fees  payable  to 
TAMCO  by  the  Partnership  are  1.00%  on  the  first 
S2  million  or  less  of  Attributable  Value.  .75%  on 

Continusd 
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3.  The  Company,  a  Maryland 
corporation,  is  a  no-load,  open-end 
investment  company  registered  under 
the  Act.  The  Company  currently  offars 
twelve  series  ( "Existing  Funds"),  ten  of 
which  were  formed  in  connection  with 
the  transfer  of  interests  in  certain 
limited  partnerships  in  exchange  for 
shares  of  those  series.  TAMCO  served  as 
general  partner  for  each  of  such  limited 
partnersnips.  One  of  the  Existing  Funds 
was  formed  in  connection  with  an 
exchange  of  shares  between  the 
Company  and  TCW  Investment  Funds, 
Inc.,  another  registered  investment 
company.  The  Company  is  managed  by 
a  board  of  directors  ("Board"),  currently 
consisting  of  five  members.  Three 
members  of  the  Board  are  persons  who 
are  not  "interested  [>ersons"  (as  defined 
in  the  Act)  of  the  Company 
("Independent  Directors"). 

4.  The  Company  proposes  to  offer  an 
additional  series  ("Fund"),  which  will 
correspond  to  the  Partnership  in  terms 
of  its  investment  objective  and  policies. 
The  Fund  will  acquire  assets  from  the 
Partnership  in  exchange  for  Fund  shares 
("Exchange"),  pursuant  to  an  Agreement 
and  Plan  of  Exchange  ("Plan").  The  Plan 
permits  the  Partnership  to  retain 
sufficient  assets  to  pay  any  Partnership' 
accrued  expenses  and  retain  any  assets 
that  the  Company  is  not  permitted  to 
purchase  or  that  are  reasonably 
determined  to  be  unsuitable  for  it.  No 
liabilities  of  the  Parfnership  will  be 
transferred  to  the  Fund;  all  known 
liabilities,  other  than  accrued  expenses 
discussed  immediately  above,  will  be 
paid  by  the  Partnership  prior  to  the 
transfer  of  its  assets  to  the  Fund.  The 
general  partner,  TAMCO.  will  be 
responsible  for  any  unknown  liabilities 
of  the  Partnership.  Prior  to  effecting  the 
Exchange,  a  private  placement 
memorandum  will  be  distributed  to 
each  limited  partner  in  the  Partnership. 
The  memorandum  will  describe  the 
nature  and  reasons  for  the  Exchange,  the 
tax  and  other  consequences  to  the 
limited  partners,  and  other  relevant 
matters,  including  a  comparison  of  the 
Fund  and  the  Partnership  in  terms  of 
their  investment  objectives  and  policies, 
fee  structures,  management  structures, 
and  other  aspects  of  their  operations. 

5.  Fund  shares  delivered  to  the 
Partnership  in  the  Exchange  will  have 
an  aggregate  net  asset  value  equivalent 
to  the  net  asset  value  of  the  assets 
transferred  by  the  Partnership  to  the 
Company  (except  for  the  effect  of  certain 
organizational  expenses  paid  by  the 
Company,  as  discussed  below).  Upon 


Attributable  Value  exceeding  $2  million  and  les.s 
than  $5  million,  and  50%  on  Attributable  Value 
exceeding  SS  million. 


consummation  of  the  Exchange.  Fund 
shares  received  by  the  Partnership  »vill 
be  distributed  by  the  Partnership  to  its 
partners,  with  each  partner  receiving 
shares  having  an  aggregate  net  asset 
value  equivalent  to  the  net  asset  value 
of  the  Units  held  by  such  partner  prior 
to  the  Exchange  (except  for  the  effect  of 
certain  organizational  expenses  paid  by 
the  Company  and  the  effect  of  any  assets 
retained  by  the  Partnership  to  pay 
accrued  expenses).  After  payment  of  any 
accrued  expenses  from  retained  assets, 
the  Partnership  will  be  liauidated  and 
dissolved.  Assets  retained  by  the 
Partnership  that  are  not  needed  to  pay 
ex|>enses  will  be  distributed  pro  rata  to 
the  partners  of  the  Partnership. 

6.  The  expenses  of  the  Exchange  will 
be  borne  by  TAMCO.  Organizational 
expenses  of  up  to  a  maximum  of 
$50,000  will  be  paid  by  the  Fimd  and 
amortized  over  five  years. 
Organizational  expenses  in  excess  of 
$50,000  will  be  paid  by  the  Adviser.  To 
the  extent  there  are  unamortized 
organizational  expanses  associated  with 
the  organization  of  the  Fund  or  the 
Existing  Funds  at  the  time  the  Adviser 
withdraws  its  initial  investment  in  the 
Company,  those  expenses  will  be  borne 
by  the  Adviser  and  not  the  Fund  or  the 
Existing  Funds. 

7.  The  partnership  agreement 
governing  the  operations  of  the 
Partnership  ("Partnership  Agreement") 
provides  that  the  Partnership  may  be 
converted  into  a  registered  investment 
company,  if  TAMCO,  as  sole  general 
partner  of  the  Partnership,  determines 
such  conversion  to  be  in  the  best 
interest  of  the  Partnership.  Limited 
partners  who  do  not  wish  to  participate 
in  the  conversion  of  the  Partnership  will 
have  adequate  opportunity  to  redeem 
their  Partnership  interests  before  the 
conversion  occurs  and.  at  their  request, 
receive  either  cash  or  a  pro  rata  in-kind 
distribution. 

8.  The  Company  has  entered  into  an 
advisory  agreement  with  the  Adviser 
("Advisory  Agreement"),  pursuant  to 
which  the  Adviser  renders  advisory 
services  to  the  Existing  Funds.  Under 
the  Advisory  Agreement,  the  Adviser 
will  render  to  the  Fund  services 
substantially  the  same  as  those  TAMCO 
currently  renders  to  the  Partnership. 
The  Adviser  is  a  registered  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940. 

9.  In  return  for  the  Adviser's  services, 
the  Fund  will  pay  a  management  fee  to 
the  Adviser  on  a  monthly  basis. 
Applicants  expect  that  other  Fund 
expenses  will  generally  be  higher  as  a 
percentage  of  net  asset  value  than  the 
expenses  of  the  Partnership,  primarily 
because  of  the  increased  costs  of 


operating  a  registered  investment 
company  and  complying  with  varicfus 
additional  regulatory  requirements  and 
industry  practices.  The  Adviser  will, 
however,  place  a  limit  on  the  annual 
expenses  of  the  Fund  through  the  end 
of  1997.  This  limit  is  generally  intended 
to  cap  Fund  expense  ratios  at  levels 
projected  to  be  incurred  during  1996  by 
the  Partnership. 

10.  The  Board  and  TAMCO  have 
considered  the  desirability  of  the 
Exchange  from  the  respective  points  of 
view  of  the  Company  and  the 
Partnership,  and  all  members  of  the 
Board  (including  all  of  the  Independent 
Directors)  and  TAMCO  have  approved 
the  Exchange  and  concluded  that:  (i)  the 
terms  of  the  Exchange  are  designed  to 
meet  the  criteria  contained  in  section 
17Cb)  of  the  Act:  (ii)  the  Exchange  is 
desirable  as  a  business  matter  from  the 
respective  points  of  view  of  the 
Company  and  the  Partnership;  (iii)  the 
Exchange  is  in  the  best  interests  of  the 
Company  and  the  Partnerehip;  (iv)  the 
Exchange  is  reasonable  and  fair,  does 
not  involve  overreaching,  and  is 
consistent  with  the  policies  of  the  Act; 
(v)  the  Exchange  is  consistent  with  the 
policies  of  the  Comp>any  and  the 
Partnerehip;  and  (vi)  the  interests  of 
existing  shareholders  in  the  Company 
and  existing  partners  in  the  Partnership 
will  not  be  diluted  as  a  result  of  the 
Exchange.  The  Exchange  will  not  be 
effected  until  (a)  the  Company's 
amended  registration  statement  has 
been  filed;  (b)  the  Company  and  the 
Partnership  have  received  an  opinion  of 
counsel  with  respect  to  the  tax 
consequences  of  the  Exchange:  and  (c) 
the  SEC  has  issued  the  requested  order. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  prohibits  afTiliated 
l>ersons  of  a  registered  investment 
company,  or  affihated  persons  of  such 
persons,  from  selling  to  or  purchasing 
from  such  company  any  security  or 
other  property.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  as,  among 
other  things.  (1)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person,  (2)  any  officer,  director,  partner, 
copartner  or  employee  of  Such  other 
person,  or,  (3)  if  such  other  person  is  an 
investment  company,  any  investment 
company  or  adviser  of  such  investment 
company.  The  Partnership  is  an 
affiliated  person  of  an  affiliated  person 
of  the  Company  because  TAMCO, 
general  partner  of  the  Partnership,  and 
the  Adviser  are  under  common  control. 
Thus,  the  proposed  Exchange  may  be 
deemed  to  be  prohibited  under  section 
1 7(a)  of  the  Act.  unless  relief  is  granted. 
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2.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  any  perscm 
bom  one  or  more  of  the  provisions  of 
Section  17(a]  if  evidence  establishes  that 
(1)  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  (2)  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  ccmcemed;  and  (3)  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act. 

3.  Applicants  contend  that  the 
Exchange  will  permit  partners  to 
pursue,  as  shareholders  of  the  Fimd, 
substantially  the  same  investment 
objective  and  policies  they  were 
expecting  from  the  partnership  without 
sacrificing  the  pass-through  tax  features 
of  the  Partnership.  In  addition, 
shareholdera  of  the  Fund  will  be  able  to 
purchase  and  redeem  shares  on  each 
business  day,  as  opposed  to  only  once 
per  month  as  is  currently  provided 
under  the  Partnership  Agreement. 

4.  Applicants  assert  that  the  terms  of 
the  Exchange  should  be  considered 
reasonable  and  fair  to  the  Partnerehip,  to 
the  Company,  and  to  the  limited 
partnere  who,  with  TAMCO.  will  be  the 
initial  shareholdera  of  the  Fimd.  and 
should  not  be  considered  to  involve 
overreaching  on  the  part  of  any 
applicant,  for  the  following  reasons: 

(a)  The  investment  objectives  and 
policies  of  the  Fund  are  substantially 
similar  to  that  of  the  partnerehip. 

(b)  No  brokerage  commission,  fee  or 
other  remuneration  will  be  paid  in 
connection  with  the  Exchange. 

(c)  If  effected  in  the  manner  described 
in  the  application,  the  Exchange  will 
result  in  no  gain  or  loss  being 
recognized  by  partners  of  the 
Partnership.  The  partnere  of  the 
Partnerehip  will  become  investore  in  an 
entity  that  offere  greater  liquidity  and 
other  advantages,  without  immediate 
tax  consequences  and  without  having 
incurred  transaction  £md  brokerage 
charges  in  order  to  do  so. 

(d)  A  majority  of  the  members  of  the 
Board,  including  a  majority  of  the 
Independent  Directore,  and  the  general 
partner  of  the  Partnerehip  have 
approved  the  Exchange. 

(e)  Fimd  shares  will  be  issued  at  their 
net  asset  value. 

5.  Applicants  believe  that  the  terms  of 
the  proposed  Exchange  are  consistent 
with  the  provisions,  policies  and 
purposes  of  the  Act  in  that  they  are 
reasonable  and  fair  to  all  parties,  do  not 
involve  overreaching,  and  are  consistent 
with  the  investment  policies  of  each  of 
the  applicants. 


Fw  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Marsani  H.  McFariaad, 
Deputy  Secretary. 

(PR  Doc.  96-29516  Filed  11-16-96;  8:45  am) 
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Self-Regul«lory  Orgenizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange.  Inc.,  Relating  to  NYSE 
Rules  342,  "Offices— Approval. 
Supervision  and  Control,"  440,  "Books 
and  Records,"  and  472, 
"Communteations  With  the  Public" 

November  13, 1996. 

Pureuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.G.  78s(b)(l),  notice  is 
hereby  given  that  on  September  12, 
1996.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n  and  IE  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently.  Supplementary  Material 
.16,  "Supervision  of  registered 
representatives,"  to  NYSE  Rule  342. 
"Offices — Approval,  Supervision,  and 
Control."  requires  supervisore  to  review 
"Ae  correspondence  of  registered 
representatives.  The  NYSE  proposes  to 
amend  Exchange  Rule  342.16  to  provide 


'  On  November  7, 1996,  the  ffYSE  amended 
NYSE  Rule  440.  "Books  and  Records."  to  indicate 
that  members  must  preserve  books  and  records  as 
required  under  SEC  Rule  17a-3  and  comply  with 
the  recordkeeping  format,  medium  and  retention 
period  specified  in  SEC  Rule  17a-4.  In  addition,  the 
NYSE  amended  paragraph  (c)  of  NYSE  Rule  472, 
"Communications  with  the  Public,"  to  clarify  that 
records  retained  must  be  readily  available  to  the 
Exchange,  upon  request  See  Letter  from  James  E. 
Buck.  Senior  Vice  {"resident  and  Secretary,  NYSE, 
to  Katherine  A.  England.  Assistant  Director. 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  November  6,  1996 
C" Amendment  No.  1").  In  addition,  the  NYSE 
submitted  a  draft  of  an  information  memo  to 
members  which  explains  the  proposed  changes  to 
the  Exchange's  rules  governing  supervision  and 
review  of  communications  with  the  public.  See 
Letter  from  Donald  Van  Weezel,  Managing  Director. 
Regulatory  Affairs.  NYSE,  to  Katherine  A.  England. 
Assistant  Director.  Division.  Commission,  dated 
November  5, 1996  ("NYSE  Information  Memo"). 


that  the  supervisioiv<of  registered 
representatives  will  ordinarily  include, 
among  other  things,  reasoixable 
procedures  for  review  of  registered 
representatives'  communications  with 
the  public  relating  to  their  business. 
Under  NY^  Rule  342.16.  as  amended, 
such  policies  and  procedures  should  be 
in  writing  and  be  designed  to  reasonably 
supervise  each  registered  representative. 
The  NYSE  also  proposes  to  adopt  NYSE 
Rule  342.17,  "Review  of 
communications  with  the  public," 
which  will  require  membere  to  develop 
written  policies  and  procedures  for 
review  of  public  communications 
relating  to  their  business  that  are 
appropriate  for  the  member's  business, 
size,  structure  and  customere.  The 
Exchange  proposes  to  amend  NYSE 
Rule  472,  "Communications  with  the 
Public,"  to  require  prior  approval  of 
each  advertisement,  market  letter,  sales 
literature,  or  other  similar 
communication  which  is  generally 
distributed  or  made  available  to 
customere  or  the  public,  rather  than 
require  prior  approval  of  any 
communication  which  is  generally 
distributed  or  made  available  to 
customere  or  the  public.  In  addition, 
NYSE  Rule  472,  as  amended,  provides 
that  research  reports  must  be  approved 
in  advance  by  a  supervisory  analyst. 
Finally,  the  NYSE  proposes  to  amend 
Exchange  Rule  440,  "Books  and 
Records,"  to  indicate  that  members 
must  preserve  books  and  records  as 
required  under  SEC  Rule  17a-3  and 
comply  with  the  recordkeeping  format, 
medium  and  retention  period  specified 
inSECRulel7a-4. 

The  text  of  the  proposed  rule  change 
is  available  at  the  office  of  the  Secretary, 
NYSE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)^  below,  of  the 
most  significant  aspects  of  such 
statements. 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

According  to  the  hfYSE,  new 
technology  and  new  means  of 
cominunication  {e.g.,  e-mail  and  the 
Internet)  have  and  will  continue  to 
impact  and  change  the  way  member 
organizations  and  their  associated 
persons  conduct  business  and 
communicate  with  customers  and  other 
members  of  the  public.  The  NYSE  states 
that  the  Exchange  has  been  working 
with  a  committee  composed  of  member 
organization  representatives  to  study 
questions  that  have  arisen  as  a  result  of 
those  communications  means  with 
emphasis  on  supervision  and  review.  As 
a  result,  the  Exchange  has  developed 
and  is  proposing  amendments  to  NYSE 
Rules.  342.  440.  and  472. 

NYSE  Rule  342.16.  as  amended,  will 
provide  that  supervision  of  registered 
representatives  will  ordinarily  include, 
among  other  things,  reasonable 
procedures  for  review  of  registered 
representatives'  communications  with 
the  public  relating  to  a  member  or 
member  organization's  business.  The 
proposal  states  that  such  policies  and 
procedures  should  be  in  writing  and 
designed  to  provide  reasonable 
supervision  of  each  registered 
representative.  Evidence  that  the 
supervisory  policies  and  procedures 
have  been  implemented  and  carried  out 
must  be  maintained  and  made  available 
to  the  NYSE  upon  request.  In 
developing  supervisory  systems,  the 
NYSE  notes  that  members  should 
specify,  among  other  things,  what  is  to 
be  pre-  or  post-reviewed,  the  level  and 
qualifications  of  persons  who  will 
conduct  the  reviews,  the  frequency  of 
review,  and  how  the  review  will  be 
evidenced.^ 

New  NYSE  Rule  342.17  will  require 
each  member  and  member  organization 
to  develop  written  policies  and 
procedures  for  review  of  incoming  and 
outgoing  communications  with  the 
public  relating  to  its  business,  tailored 
to  its  structure  and  the  nature  and  size 
of  its  business  and  customer  base.^ 


'  See  NYSE  Information  memo,  supra  note  1. 

'  In  developing  supervisory  procedures  for  the 
review  of  communications  with  the  public,  the 
NYSE  notes  thai  members  should  consider  the 
appropriateness  of  implementing  uniform  firm- 
wide  procedures  or  procedures  tailored  to  specifics 
[eg.  functions.  ofTices/locations.  individuals, 
groups  of  persons  or  specific  registration 
categories).  In  this  regard,  the  NYSE  stales  that 
members  may  consider  such  factors  as  "the  number, 
size  and  location  of  offices,  the  volume  of 
communications  overall  and  in  specific  areas  of  the 
organization,  the  activities  conducted  by  registered 


Under  the  proposal,  prior  review  of 
outgoing  correspondence  (other  than 
research  reports  and  advertisements; 
market  letters,  sales  literature,  and 
similar  types  of  cominunication)  and 
review  of  all  incoming  correspondence 
will  no  longer  be  required.*  However, 
any  organization  that  does  not  conduct 
pre-use  review  (whether  electronic  or 
manual)  will  be  required  to: 

•  Regularly  educate  and  train 
employees  as  to  the  organization's 
current  policies  and  procedures 
governing  review  of  communications; 

•  Document  how  and  when 
employees  are  educated  and  trained; 
and 

•  Monitor  and  test  to  ensure 
implementation  and  compliance  with 
such  policies  and  procedures. 

The  NYSE  proposes  to  amend  NYSE 
Rule  472(a)  to  clarify  the  types  of 
commimications  that  will  continue  to 
require  pre-use  approval  [e.g., 
advertisements,  market  letters,  sales 
literature,  and  other  similar  types  of 
communications). >  In  addition,  the 
NYSE  proposes  to  amend  Exchange 
Rule  472(b)  to  clarify  that  research 
reports  must  continue  to  be  prepared  or 
approved  in  advance  by  a  supervisory 
analyst.  The  Exchange  notes  that  pre- 
approval  of  "any"  communication 
which  is  distributed  or  made  available 
to  customers  or  the  public  will  no 
longer  be  required."  The  NYSE  proposes 
to  amend  Exchange  Rule  472(c)  to 
provide  that  the  names  of  persons  who 
prepared  and  who  reviewed  and 
approved  communications  with  the 


repreaentatives  and  other  applicable  persons,  (he 
nature  and  extent  of  training  provided,  the 
complaint  and  overall  disciplinary  record,  if  any.  of 
registered  representatives  and  other  applicable 
persons  (with  particular  emphasis  on  complaints 
regarding  written  or  oral  communications  with 
clients)  and  the  overall  experience  levels  of 
applicable  persons  using  communications  media." 
See  NYSE  Information  Memo,  supra  note  1. 

*  The  NYSE  plans  to  delete  from  the  NYSE 
Interpretation  Handbook  interpretation  /04  to  NYSE 
Rule  342  (a)  and  (b)  regarding  review  and  retention 
of  incoming  mail.  See  Letter  from  Don  Van  Weezel. 
Managing  Director,  Regulatory  Affairs.  NYSE,  to 
■Catherine  A.  England.  Assistant  Director.  Division, 
Commission,  dated  November  5.  1996.  The  NYSE 
states  that  members'  supervisory  systenu  should 
provide  specific  processes  for  the  receipt  and 
handling  of  incoming  checks  and  customer 
complaints  as  well  as  standards  for 
communications  to  include  permitted  and 
prohibited  activities  and  any  restrictions  imposed 
by  the  member  upon  such  communications.  See 
NYSE  Information  Menw,  supra  note  1. 

'Specifically,  under  NYSE  Rule  472,  as  amended, 
each  advertisement,  market  letter,  sales  literature  or 
other  similar  type  of  communication  which  is 
generally  distributed  or  made  available  by  a 
member  to  customers  or  the  public  must  be 
approved  in  advance.  In  addition,  research  reports 
must  be  prepared  or  approved  in  advance  by  a 
supervisory  analyst. 

•See  proposed  NYSE  Rule  342.17  requirements 
for  organizations  not  conducting  pre-use  reviews. 


public  must  be  readily  ascertainable 
from  the  retained  records. 

The  standards  for  communications  set 
forth  in  NYSE  rule  472  will  continue  to 
apply  to  all  communications  regardless 
of  the  transmission  medium  used  or  the 
policies  and  procedures  for  review  and 
supervision  adopted  by  members  and 
member  organizations  pursuant  to 
NYSE  Rule  342. 

Finally,  the  NYSE  proposes  to  amend 
Exchange  Rule  440  to  recognize  that 
members  must  preserve  books  and 
records  as  required  under  SEC  Rule 
17a-3  and  comply  with  the 
recordkeeping  format,  medium  and 
retention  period  specified  in  SEC  Rule 
l7a-4. 

(b)  Basis 

The  NYSE  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and.  in 
particular,  furthers  the  objectives  of 
Section  6(b)(5).  in  that  it  is  designed  to 
prevent  fraudulent  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade  and,  in  general,  to  protect 
investors  and  the  public  interest.  In 
addition,  the  NYSE  believes  that  the 
proposed  amendment  to  NYSE  Rule  440 
ensures  compliance  with  Rules  178-3 
and  17a— 4  under  the  Act. 

IB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  fiUng 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  SR-NYSE-96- 
26  and  should  be  submitted  by 
December  10, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-29550  Filed  11-18-96;  8:45  am] 

BHAJNG  CODE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2895] 
[Amendment  M] 

Declaration  of  Disaster  Loan  Area; 
Virginia 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  October  24, 1996,  the 
above-numbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
as  a  result  of  this  disaster  to  November 
15, 1996.  This  deadline  extension 
applies  only  to  the  following 
jurisdictions  in  the  Commonwealth  of 
Virginia:  the  Counties  of  Albemarle, 
Alleghany,  Amherst,  Appomattox, 
Augusta,  Botetourt,  Brunswick, 
Campbell,  Charlotte,  Clarke,  Culpeper, 
Cimiberland,  Fauquier,  Franklin, 
Frederick,  Greene,  Greensville,  Halifax, 
Henry,  Highland,  Louisa,  Lunenberg, 
Madison,  Mecklenburg,  Montgomery, 
Nelson,  Orange,  Page,  Pittsylvania, 


'  17  CFR  200.30-3(a)(12)  (1995). 


Prince  Edward,  Rappahannock, 
Roanoke,  Rockbridge,  Rockingham, 
Shenandoah,  Stafford,  Warren,  and 
Westmoreland;  and  the  Independent 
Cities  of  Bedford,  Buena  Vista, 
Charlottesville,  Danville,  Emporia, 
Harrisonburg,  Lexington,  Lynchburg, 
Martinsville,  Staunton,  and 
Waynesboro. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  loans  for  economic 
injury  is  June  9, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  12, 1996. 
James  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  96-29515  Filed  11-18-96;  8:45  am] 

aiLUNQ  CODE  8029-01-P 


Senior  Executive  Service  Performance 
Review  Board;  List  of  Members 

agency:  U.S.  Small  Business 

Administration. 

ACTION:  Listing  of  Personnel  Serving  as 

Members  of  this  Agency's  Senior 

Executive  Service  Performance  Review 

Boards. 

SUMMARY:  Section  4314(c)(4)  of  Title  5, 
U.S.C.  requires  that  Federal  agencies 
publish  notification  of  the  appointment 
of  individuals  who  serve  as  members  of 
that  Agency's  Performance  Review 
Boards  (PRB).  The  following  is  a  listing 
of  those  individuals  currently  serving  as 
members  of  this  Agency's  PRB: 

1.  John  T.  Spotila,  General  Coimsel 

2.  Antonella  Pianalto,  Associate  Deputy 

Administrator  for  Management  and 
Administration 

3.  Mary  K.  Swedin,  Assistant 

Administrator  for  Congressional 
and  Legislative  Affairs 

4.  Carolyn  J.  Smith,  Assistant 

Administrator  for  Human  Resources 

5.  Bernard  Kulik,  Associate 

Administrator  for  Disaster 
Assistance 

6.  Francisco  A.  Marrero,  District 

Director,  Newark 

7.  Erline  M.  Patrick,  Assistant 

Administrator  for  Equal 
Employment  Opportunity  and  Civil 
Ri^ts  Compliance 

8.  Calvin  Jenkins,  Associate 

Administrator  for  Minority  Small 
Business  and  Capital  Ownership 
Development 

9.  Aubrey  Rogers,  District  Director,  New 

York 

10.  Patricia  Forbes,  Acting  Associate 

Deputy  Administrator  for  Economic 
Development 


11.  Jeanne  E.  Saddler,  Coimselor  to  the 

Administrator 

12.  Mona  K.  Mitnick,  Assistant 

Administrator  for  Hearings  & 
Appeals 

13.  Lawrence  E.  Barrett,  Assistant 

Administrator  for  Information 
Resources  Management 

14.  John  M.  Quinn,  District  Director, 

San  Francisco 

Dated:  November  4, 1996. 
Philip  Lader, 

Administrator. 

|FR  Doc.  96-29514  Filed  11-18-96;  8:45  am] 

BiLUNO  CODE  MnS-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2470] 

United  States  Internationa! 
Telecommunications  Advisory 
Committee  (TTAC),  Standardization 
Sector  (TTAC-T),  National  Study 
Group;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC),  Telecommunications 
Standardization  Sector  (ITAC-T) 
National  Study  Group  will  meet  on 
December  11, 1996.  from  9:30  a.m.  to 
4:00  p.m.  in  Room  1205  at  the 
Department  of  State.  Washington.  D.C. 

The  U.S.  National  group.  ITAC-T, 
will  meet  to  discuss  the  future  activities 
of  the  ITU-T  Study  Groups,  the 
alignment  of  U.S.  National  Study 
Groups  A.  B.  C.  &  D  with  the  new  study 
structure  of  the  ITU-T,  initial 
preparations  for  the  upcoming  March  3- 
7. 1997  TSAG  meeting,  and  other  issues 
relating  to  the  recent  decisions  taken  by 
the  World  Telecommunications 
Standardization  Conference  (WTSC). 
Geneva.  October  9-18. 1996. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled. 
Questions  regarding  the  meeting  may  be 
addressed  to  Mr.  Earl  Barbely  at  202- 
647-0197.  If  you  wish  to  attend  please 
send  a  fax  to  202-647-7407  not  later 
than  5  days  before  the  scheduled 
meetings.  Please  include  your  name, 
Social  Security  number  and  date  of 
birth.  One  of  the  following  valid  photo 
ID'S  will  be  required  for  admittance: 
U.S.  driver's  license  with  picture,  U.S. 
passport.  U.S.  government  ID  (company 
ID'S  are  no  longer  accepted  by 
Diplomatic  Security).  Enter  from  the 
"C"  Street  Main  Lobby. 
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Dated:  November  6.  1996. 
Eari  S.  Bvfaeiy, 

Chairman.  LLS.  ITAC  for  Telecommunication 
Standardization. 

(FR  Doc.  96-29494  Filed  1 1-18-96;  845  am) 

MUJNQ  COM  4710-4S-M 


DEPARTMENT  OF  TRANSPORTATION 

F«d«rai  Highway  Administration 

Environmental  Impact  Statement;  Vigo 
County,  Indiana 

aoehcy:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUIIMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
bypass  of  Terre  Haute,  Indiana 
designated  SR  641.  A  Major  Investment 
Study  (MIS)  will  be  performed  in 
coordination  with  the  EIS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Douglas  N.  Heed,  Program 
Operations  Engineer,  Federal  Highway 
Administration,  575  N.  Pennsylvania 
Street.  Room  254,  Indianapolis.  Indiana 
46204.  Telephone:  (317)  226-7487.  Fax: 
226-7341. 

SUPPl.EI«eNTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Indiana 
Department  of  Transportation  will 
prepare  an  EIS  for  the  proposed  bypass 
of  Terre  Haute,  Indiana  designated  SR 
641  in  Vigo  County,  Indiana.  This  six- 
mile  corridor  would  connect  US  41 
south  of  Terre  Haute  with  SR  46  east  of 
Terre  Haute  at  the  interchange  of  SR  46 
with  1-70.  Construction  of  this  project  is 
considered  necessary  to  provide  a 
bypass  to  Terre  Haute  and  the  extensive 
traffic  congestion  on  US  41  in  southern 
Terre  Haute. 

Alternatives  under  consideration 
include  (1)  talting  no  action;  (2) 
applying  low-cost  Transportation 
System  Management  (TSM)  techniques, 
(3)  making  more  extensive  and 
expensive  improvements  to  improve 
traffic  flow  on  1-70  and  US  41,  (4) 
modifying  the  interchange  of  US  41 
with  1-70,  and  (5)  constructing  a  four- 
lane  divided  roadway  on  new 
alignment.  TSM  techniques  include 
changes  in  signalization,  minor  lane 
additions  and  geometric  improvements, 
and  other  relatively  low  cost  changes 
that  facilitate  the  flow  of  traffic.  TSM 
techniques  emphasize  maximum  use  of 
existing  facilities.  More  extensive 
capital  improvements  can  also  be  made 
that  expand  roadway  capacity,  such  as 
adding  lanes  to  change  the  typical 
section  of  a  road,  eliminating  driveway 


entrances  by  use  of  frontage  roads, 
bringing  shoulder  widths  up  to  current 
standards  and  similar  measures. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed 
interest  in  this  proposal.  No  additional 
formal  scoping  is  planned. 
Informational  public  meetings  were 
held  July  13, 1993  and  May  4, 1995.  A 
public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing.  The  Draft  EIS  will 
be  made  available  for  public  and  agency 
review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inter-govemmenUl  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  October  31,  1996. 
Douglas  N.  Head. 

Program  Operations  Engineer,  Indianapolis. 
Indiana. 

[FR  Doc.  96-29493  Filed  11-18-96;  8:45  ami 
BiLLMQ  coot  4m^0-22-m 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Information  Collection;  Comment 
Request 

ACTION:  Federal  Register  Pre-Clearance 
Notice. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Treasury 
Department's  Office  of  Foreign  Assets 
Control  is  soliciting  comments 
concerning  the  information  collection 
provisions  of  the  Iraqi  Sanctions 
Regulations.  31  CFR  §  §  575.202(d), 
575.503.  575.506.  575.509  through 
575.511.  575.517,  575.518,  575.520, 
575.521,  575.601.  575.602.  575.606. 
575.703.  and  575.801. 


DATES:  Written  comments  should  be 
received  on  or  before  January  21. 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dorene  F.  Erbard.  Sr.  Sanctions 
Advisor.  Office  of  Foreign  Assets 
Control.  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue. 
NW.  Washington.  DC  20220.  (tel.:  202/ 
622-2500).  Internet  Address: 
Dorene.Erhard®treas.sprint.com . 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter.  Chief,  Licensing 
Division  (tel.:  202/622-2480);  Dennis  P. 
Wood,  Chief,  Compliance  Programs 
Division  (tel.:  202/622-2490);  Mrs.  B.S. 
Scott.  Chief,  Penalties  Program  (tel.: 
202/622-6140);  or  William  B.  Hoffrnan. 
Chief  Counsel  (tel.:  202/622-2410); 
Office  of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasury, 
Washington.  DC  20220. 

SUPPLEMENTARY  INFORMATION: 

Tide:  Iraqi  Sanctions  Regulations. 

OMB  Number:  1505-0130. 

Abstract:  Sections  575.202(d). 
575.503.  575.506.  575.509  through 
575.511.  575.517.  575.518.  575.520. 
575.521.  575.601.  575.602.  575.606. 
575.703.  and  575.801.  impose 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Section  505.202(d) 
requires  that  any  person  transferring 
property  unknowingly  and  unwillfully 
in  violation  of  the  Regulations  must  file 
a  report  with  the  Treasury  Department. 
Section  575.503  requires  transferees  of 
payments  to  blockwi  accounts  in  the 
name  of  the  Government  of  Iraq  in  a 
U.S.  financial  institution  to  provide 
written  notification  to  the  Office  of 
Foreign  Assets  Control  ("OFAC"). 
Section  575.506  requires  notification  by 
a  U.S.  financial  institution  or  U.S. 
person  transferring  or  receiving  funds  in 
connection  with  payments  to  persons  or 
accounts  in  the  United  States  of 
obligations  of  the  Government  of  Iraq 
where  there  is  no  debit  to  a  blocked 
account.  Sections  575.509  through 
575.511.  and  575.518,  establish 
licensing  policy  to  authorize  certain 
transactions  which  are  otherwise 
prohibited  by  the  Regulations. 

Sections  575.520  and  575.521 
establish  licensing  policy  for  the 
issuance  of  specific  licenses  with 
respect  to  donations  of  food  to  relieve 
human  suffering  and  donations  of 
medical  supplies,  pursuant  to  the 
procedures  described  in  Section 
575.801.  Section  575.601  requires 
persons  engaging  in  transactions  subject 
to  the  Regulations  to  retain  full  and 
accurate  records  of  such  transactions  for 
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at  least  two  years.  Section  575.602 
requires  persons  engaging  in 
transactions  subject  to  the  Regulations 
to  furnish  information  relative  to  such 
transactions  to  OFAC  on  request. 
Section  575.606  requires  that  persons 
holding  blocked  property  must  register 
with  OFAC  within  a  specified  time. 
Section  575.703  provides  that  persons 
receiving  prepenalty  notices  from  the 
Director  of  OFAC  may  respond  in 
writing  within  30  days.  Section  575.801 
provides  the  procedure  for  requesting 
specific  authorization  from  OFAC  for 
particular  transactions  that  would 
otherwise  be  prohibited  by  the 
Regulations. 

Current  Actions:  Extension. 

Type  of  Review:  Extension. 


Affected  Public:  Businesses  and  other 
for-profit  institutions/banking 
institutions/individuals. 

Estimated  Number  of  Respondents: 
800  respondents. 

Estimated  Time  Per  Respondent:  2 
hours  to  process. 

Estimated  Annual  Burden  Hours: 
1600  hours. 

RECNJEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  12. 1996. 
WilliuB  B.  HoffiBan. 

Chief  Counsel,  Office  of  Foreign  Assets 
Control,  U.S.  Department  ofAe  Treasury. 
|FR  Doc.  96-29513  Filed  11-18-96;  8:45  ami 
HUMO  COM  4t10-2S-ll 
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This  section  of  the  FEDERAL  REGISTER 
contains  edttonal  correctons  of  pfeviousfy 
pubhshed  Presidential,  Rule.  Proposed  Rule, 
arxJ  Notice  documents.  Thes«  corrections  are 
prepared  t)y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnafe  document  categories 
elsewhere  m  ttie  issue 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[nelMM  No.  34-37890;  File  Nos.  SR-Amex- 
96-37,  SR-NYSC-96-30,  and  SR-Phlx-96-43] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Changes  by  the  American  Stock 
Exchange,  Inc.,  New  York  Stock 
Exchange,  Inc.,  and  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  an 
Extension  of  Certain  Market-Wide 
Circuit  Breaker  Provisions 

Correction 

In  notice  do<.ument  96-28385 
beginning  on  page  5698.T  in  the  issue  of 


Tuesday,  November  5,  1996,  make  the 
following  coirection: 

On  page  56985.  in  the  third  column, 
above  the  FR  Doc.  line,  the  signature 
was  omitted  and  should  read  as  set  forth 
below: 

Margaret  H.  McFarland, 
Deputy  Secretary. 

BILUNQ  COOC  1905-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaae  No.  34-37846;  Fil«  No.  SR- 
Phllad6p-06-13] 

Self-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company;  Order  Granting  Permanent 
Approval  of  Proposed  Rule  Change 
Concerning  Procedures  Relating  to 
Rule  17Ad-16 

Correction 

In  notice  document  96-27527 
beginning  on  page  55679  in  the  issue  of 
Monday,  October  28.  1996  make  the 
following  correction: 


On  page  55680,  in  the  second  column, 
above  the  FR  Doc.  Une,  the  signature 
was  omitted  and  should  read  as  set  forth 
below: 

MargarH  H.  McFarland. 

Depa  ty  Secretary. 

BILLMQ  CODE  1906-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 

[Docket  No.  27218:  Amandmant  121-261] 
R1N2120-AD74 

Protective  Breathing  Ec^ipment; 
Correction 

Correction 

In  rule  document  96-27991  appearing 
on  page  57858  in  the  issue  of  Thursday, 
November  7,  1996.  in  the  first  column, 
in  the  second  line  from  the  bottom, 
•'(b)(9)(iii)"  should  read  ■•(b)(7)(iii)". 

BILUNQ  COOC  1M)»-01-0 


Tuesday 
November  19,  1996 


Part  II 

Department  of 
Education 

34  CFR  Part  668,  et  al. 
Student  Assistance  General  Provisions, 
Federai  Perkins  Loan,  Federal  Work- 
Study,  Federal  Supplemental  Educationai 
Opportunity  Grant,  Federai  Family 
Education  Loan,  William  D.  Ford  Federal 
Direct  Loan,  and  FederaF  Pell  Grant 
Programs;  Final  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668, 674,  675, 676. 682. 
685,  and  690 

Student  Assistance  Qenerai 
Provisions,  Federal  Perkins  Loan, 
Federal  Worfc-Study,  Federal 
Supplemental  Educational  Opportunity 
Grant,  Federal  Family  Education  Loan, 
¥nillam  0.  Ford  Federal  Direct  Loan, 
and  Federal  Pell  Grant  Programs 

agency:  Department  of  Education. 
ACTION:  Notice  of  relief  from  regulatory 
provisions. 

SUMMARY:  The  Secretary  announces 
regulatory  relief  from  specific 
regulations  governing  the  Federal 
Peritins  Loan,  Federal  Work-Study 
(FWS),  Federal  Supplemental 
Educational  Opportunity  Cranl 
(FSEOG).  Federal  Family  Education 
Loan  (FFEL).  William  D.  Ford  Federal 
Direct  !Ai:.n  (Direct  Loan),  and  Federal 
PbU  Grant  programs,  for  the  1994-95. 
1995-96,  1996-97.  and  1997-98  award 
years,  to  assist  institutions  and 
individuals  who  suffered  financial  harm 
from  the  following  natural  disasters:  the 
Texas  floods  in  October  1994;  the 
California  floods  in  January  and  March 
1995;  the  Illinois,  Louisiana, 
Mississippi,  and  Missouri  floods  in  May 
1995;  the  Hurricanes  in  the 
Commonwealth  of  Puerto  l^co.  the  U.S. 
Virgin  Islands.  Florida.  Alabama. 
Georgia,  and  North  Carolina  In 
September  and  October  1995;  the  Idaho. 
Maryland.  New  York.  Ohio.  Oregon. 
Peiuisylvania.  Virginia.  Washington, 
and  West  Virginia  floods  in  January  and 
February  1996;  and  the  Hurricanes  in 
Maryland.  North  Carolina, 
Pennsylvania.  F*uerto  Rico.  Virginia,  and 
West  Virginia  in  September  1996. 
EFFECnVF  DATE:  This  document  takes 
effect  December  19.  1996. 
F0«  FURTHER  INFORMATKM  CONTACT: 
Kathy  S.  Cause.  Senior  Program 
Specialist.  Grants  Branch,  Policy 
Development  Division.  Policy.  Training, 
and  Analysis  Service,  U.S.  Department 
of  Education,  600  Independence 
Avenue.  S.W.,  (Regional  Office  Building 
3.  Room  3045).  Washington.  DC. 
20202-5447.  Telephone  (202)  70ft-4690. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-aoO-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday 
SUPPLEMENTARY  INFORMATXM:  Many 
student  financial  aid  applicants  and 
recipients,  institutions  of  higher 
education,  lenders,  and  guaranty 
agencies  have  been  adversely  affected 


by  the  natiuvl  disasters  that  occurred  in 
1994,  1995.  and  1996.  The  Secretary 
recognizes  the  severe  impact  the 
flooding  and  hurricanes  have  had  on 
institutions  and  their  students  located 
in  the  designated  natural  disaster  areas. 
Many  title  IV  financial  aid  program 
participants  adversely  affected  by  the 
natural  disasters  faced  and  continue  to 
face  problems  concerning  the 
administration  of  the  title  IV  programs. 
Also,  many  title  IV  loan  recipients 
continue  to  have  problems  concerning 
the  repayment  of  their  loans. 

The  title  IV  student  financial  aid 
programs  affected  by  this  notice  are  the 
FFEL  Program  which  consists  of  the 
Federal  Stafford  Loan  (Subsidized  and 
Unsubsidized  Loans)  Program,  the 
Federal  Supplemental  Loans  for 
Students  (SLS)  Program  (note:  The  SLS 
Program  no  longer  exists,  so  no  new 
loans  are  being  made.  However,  this 
notice  applies  to  the  servicing  of 
existing  loans.),  the  Federal  PLUS 
Program,  and  the  Federal  Consolidation 
Loan  Program;  the  Direct  Loan  Program 
which  consists  of  the  Federal  Direct 
Stafford/Ford  Loan  (Direct  Subsidized 
Loan)  Program,  the  Federal  Direct 
Unsubsidized  Stafford/Ford  Loan 
(Direct  Unsubsidized  Loan)  Program, 
the  Federal  Direct  PLUS  (Direct  PLUS) 
Program,  and  the  Federal  Direct 
Consolidation  Loan  (Direct 
Consolidated  Loan)  Program;  the 
Federal  Pell  Grant  Program;  and  the 
Federal  Perkins  Loan.  FWS,  and  FSEOG 
programs.  To  assist  victims  of  the'  floods 
and  hurricanes  in  their  recovery,  this 
notice  provides  relief  to  students, 
institutions,  lenders,  and  guaranty 
agencies  with  resp>ect  to  their  obUgation 
to  comply  with  certain  regulatory 
provisions  under  the  student  financial 
aid  programs.  Institutions  were 
informed  of  this  relief  in  Dear  Colleague 
letters  dated  January  1995  (GEN-95-1), 
April  1995  (GEN-95-20).  July  1995 
(GEN-95-36).  November  1995  (GEN- 
95-49).  March  1996  (GEN  96-10).  and 
September  1996  (GEN  96-18). 

The  Secretary  has  already  provided 
certain  regulatory  relief  to  lenders  and 
guaranty  agencies  in  the  FFEL  Program 
under  section  432(a)(6)  of  the  HEA  and 
34  CFR  682.406(b)  and  682.413(0-  The 
guaranty  agency  directors  were 
informed  of  this  relief  in  letters  issued 
after  each  disaster  covered  by  this 
notice. 

Covered  Individuals 

This  notice  is  intended  to  assist 
institutions  and  individuals  that  were 
adversely  affected  by  the  following 
natural  disasters: 

(1)  The  floods  in  Texas  in  October 
1994 — Relief  applicable  to  the  1994-95 


award  period  (July  1.  1994  to  June  30, 
1995): 

(2)  The  floods  in  California  in  January 
and  March  1995— Relief  applicable  to 
the  1994-95  award  period  (July  1.  1994 
to  June  30,  1995); 

(3)  The  floods  in  Illinois,  Louisiana, 
Mississippi,  and  Missouri  in  May 
1995 — Relief  applicable  to  the  1994-95 
award  year  (July  1,  1994  to  June  30. 
1995).  However,  if  specifically 
indicated,  relief  may  be  extended  into 
the  next  award  year  (July  1,  1995  to  June 
30.  1996):    . 

(4)  The  hurricanes  in  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Florida,  Alabama. 
Georgia,  and  North  Carolina  in 
September  and  October  1995— i?e/ie/ 
applicable  to  the  1995-96  award  year 
(July  1.1995  to  June  30.  1996).  However, 
if  specifically  indicated  rehefmay  be 
extended  into  the  next  award  year  (July 
1.  1996  to  June  30.  1997): 

(5)  The  floods  in  Idaho,  Maryland, 
New  York.  Ohio,  Oregon,  Pennsylvania. 
Virginia.  Washington,  and  West  Virginia 
in  January  and  February  1996 — Relief 
applicable  to  the  1995-96  award  year 
(July  1,1995  to  June  30.  1996).  However, 
if  specifically  indicated  relief  may  be 
extended  into  the  next  award  year  (July 
1,  1996  to  June  30.  1997):  and 

(6)  The  hurricanes  in  Maryland,  North 
Carolina,  Pennsylvania,  Puerto  Rico, 
Virginia,  and  West  Virginia  in 
September  \99&— Relief  applicable  to 
the  1996-97  award  year  (July  1.  1996  to 
June  30.  1997).  However,  if  specifically 
indicated  relief  may  be  extended  into 
the  next  award  year  (July  1,  1997  to  June 
30,  1998). 

This  notice  applies  to  institutions, 
lenders,  and  guaranty  agencies  that  were 
unable  to  maintain  normal  participation 
and  interactions  with  title  IV 
participants  because  they  were  located 
in  specific  counties  in  these  states  on 
the  date  on  which  the  President 
declared  the  existence  of  a  major 
disaster.  This  notice  of  relief  also 
applies  only  to  individuals  who  suffered 
financial  harm  from  the  disaster  and,  at 
the  time  the  disaster  occurred,  were 
residing,  attending  an  institution  of 
higher  education,  or  employed  in  the 
counties  designated  as  disaster  areas  (or. 
in  the  case  of  an  individual  who  is  a 
dependent  student,  whose  parent  or 
stepparent  suffered  financial  harm  from 
such  disaster  and  resided «r  was 
employed  in  such  an  area  at  that  time). 
This  notice  of  regulatory  relief  will  be 
applicable  for  awards  made  and 
collection  activities  conducted  under 
the  title  IV  programs  during  the  periods 
listed  above. 

The  following  counties  were 
designated  as  disaster  areas: 


State 


Counlies 


Flood 


Angelina,  Austin.  Bastrop,  Brazos.  Brazoria.  Burleson.  Chambers,  Fayette.  Fort  Bend,  Galveston.  Grimes. 
Hanfn.  Harris,  Houston.  Jadcson,  Jasper.  Jefferson.  Lee,  Liberty,  Madison,  Matagorda.  Momgomery, 
Nacagdoches.  Orange.  Pole.  San  Augiotine.  San  Jacinto,  Shelby,  Trinity,  Tyler,  Victoria.  Washington, 
Waller.  WaHcer,  Wharton. 


Flood  Dlsaetori  In  January  and  March  1995 


Alameda.  Amador,  Butte.  Calaveras.  Cdusa.  Contra  Costa.  Del  Norte,  El  Dorado,  Fresno,  Glenn,  Hum- 
boidL  Irrverial.  Inyo.  Kem.  Kings.  Lake,  Lessen,  Los  Angeles.  Madera.  Marin.  Mariposa.  Mendocino. 
Merced,  Modoc.  Mono.  Monterey,  h4apa.  Nevada.  Grange.  Placer,  Plumas,  Riverside,  Sacramento.  San 
Benito.  San  Bemadino.  San  Diego,  San  Francisco.  San  Joaquin.  San  Luis  Obispo.  San  Mateo.  Santa 
Bart)ara.  Santa  Clara.  Santa  Cmz.  Shasta.  Sierra.  Siskiyou,  Solano,  Sonoma,  Stanislaus,  SiMer. 
Tehama,  Trinity,  Tulare.  Tuolumne,  Ventura.  Yoto,  Yuba. 


Flood  Disasters  in  May  1995 


IMnois  

Mississippi 
Missouri  ... 


Madraon,  SL  Claire  Louisiana  Ascension,  Assumplton,  Jefferson,  LaFourche,  Orieans  (Ward  9),  St  Ber- 
nard. St  Charles.  St  James,  St  John  the  Baptist.  St  Tammany,  Tangipahoa,  Terrebonne. 

Hancock,  Harrison,  Jackson.  Peari  River. 

Benton,  Boone,  Cole.  Franklin,  Gasconade,  Jefferson,  Johnson.  Miller,  St  Chartes,  St  Claire,  St.  Gene- 
vieve, St  Louis. 


Hurricane  Disasters  In  SepteintMr  and  October  1995 


Conmnonweaith  of  Puerto  Rkx> 

U.S.  Virgin  Islands 

Alabanw 

Ftorida  

Georgia 

North  Carolina 


Autauga,  BakMn,  Bartx>ur,  Bulkwk,  Butler,  Calhoun,  Chancers,  Cherokee,  Clarke,  Clay,  Clebume,  Cot- 
fee.  Conecuh.  Coosa,  Covington,  Crenshaw,  Dale,  Elmore,  Escambia,  Etowah,  Geneva,  Henry,  Hous- 
ton, Jefferson,  Lee.  Lowndes,  Macon,  Mobile.  Montgomery.  Pike.  Randolph.  Russell.  St  Clair. 
Talladega,  Tallapoosa. 

Bay,  Collier,  Calhoun,  Escambia.  Franklin,  Gadsden,  Gulf,  Holmes,  Jackson,  Lee,  Liberty,  Leon,  Martin, 
Okakx)sa,  Palm  Beach  County.  Santa  Rosa.  Walton,  Wakulla,  Washington. 

Banks,  Banow.  Bartow,  Carroll,  Catoosa,  Chattooga,  Cherokee,  Clay,  Clayton,  Cobb,  Coweta,  Dade,  Daw- 
son, De  Kalb,  Douglas,  Fannin.  Fayette,  Ftoyd.  Forsyth,  Fulton,  Gilmer,  Gordon,  Gwinnett  Habersham. 
Hall.  Harris.  Haralson,  Heard.  Lumpkin,  Meriwether,  Murray.  Muscogee,  PaukJing,  Ptekens,  Pike,  Polk, 
Quitman,  Rabun,  Randolph,  Spakling,  Stewart.  Tatwt  Towns,  Troup,  Unkxi,  Upson.  Walker,  White, 
Whitfiekj. 

Ashe,  Avery,  Cherokee,  Clay,  Graham.  Haywood,  Jackson;  Macon.  Madison.  Mitctiell.  Swain.  Transyl- 
vania, Watauga,  Wilkes,  Yancey,  Eastern  Band  of  the  Cherokee  Indian  Resen/atkxi. 


Ftood  Disasters  In  January  and  FetKuary  1996 


klaho  

Maryland 

New  Yortc 

Ohk) 

Oregon  

Pervisylvania 
Virginia  

Washington  . 

West  Virginia 


Benewah,  Bonner,  Boundary,  Cleanwater,  Idaho,  Kootenai,  Latati.  Lewis,  Nez  Perce,  Shoshone,  Nez 
Perce  Indian  Reservatkxi. 

Allegany,  Carroll,  Cecil,  Frederick,  Garrett,  Washington. 

Albany,  Allegany,  Broome,  Cattaraugus,  Cayuga,  Chemung,  Chenango,  Ointon,  Columbia,  Cortland,  Dela- 
ware, Dutchess,  Essex,  Greene,  Herkimer,  Montgonrwry,  Orange,  Otsego,  Rensselaer,  Saratoga,  Sche- 
nectady, Schoharie,  Steuben,  Sullivan,  Twga.  Tompkins,  Ulster,  Warren. 

Adams,  Belmont.  Brown,  Clermont,  Columbiana,  Hamilton,  Jefferson,  Lawrence,  Meigs,  Monroe,  Sck)to, 
Washington. 

Benton,  Clackamas,  Clatsop,  Columt)ia,  Coos,  Deschutes,  Douglas,  Gilliam,  Hood  River,  Jefferson,  Jose- 
phine, Lane,  Uncoln,  Linn,  Marion,  Mon-ow,  Multnomah,  Polk,  Sherman,  Tillamook,  UmatiHa,  Unton, 
Walkjwa.  Wasco,  Washington,  Yamhill,  Confederated  Tribes  of  Umatilla  Indian  Reservatkxi,  Warm 
Springs  \nAan  Reservation. 

All  counties. 

Alleghany,  Augusta.  Bath,  Bland,  Botetourt  Clarice,  Frederick,  Giles,  Grayson,  Highland,  Loudoun,  Page, 
Rappahanock.  RocktKidge,  Rockingham,  Shenandoah,  Warren,  Washington,  Wythe,  City  of  Buena 
Vista.  City  of  Covington,  City  of  Hamsonburg,  City  of  Waynesboro. 

Adams,  Asotin,  Benton.  Claric,  Columbia,  Cowlitz,  GarfieW,  Grays  Hartxx,  King,  Kitsap,  Kittitas,  Klk*itat 
Lewis,  Uncoln,  Pierce,  Skagit,  Skamania,  Snohomish,  Thurston,  Wahkiakum,  Walla  Walla,  Whitman. 
Yakima.  Yakima  Indian  Reservatkm. 

Beri<eley,  Brooke,  Grant.  Greenbrier,  Hampshire,  Hancock,  Hardy,  Jefferson,  Marshall,  Mason,  Mercer, 
Mineral,  Monroe,  Morgan,  Nteholas,  Ohk>,  Pendh.ton,  Pleasants.  Pocahontas,  Preston,  Raleigh,  Ran- 
dolph, Summers,  Tucker,  Tyler.  Webster,  Wetzel.  Wood. 


Hurricane  Disaslsrs  In  SeptemtMr  1996 


Maryland I  Allegany.  Frederick. 
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State 
North  C«oJina 

Penrwytvania 

CotTvnonvvdaNh  of  Puerto  Rico 

Virginia  

Wast  VirgiNa  


Counbas 


Alanwnce.  Beaufort.  Bartia.  Btadaa  Bnjnmukk,  Carteret.  Chatham.  Coiurrbus.  Craven.  Cun^ertand. 

Di4)ln.  Owham.  EdgK»mbe.  Frankin.  QranvMa.  Greene.  GuMortl.  HaNtax.  Harnett.  Henderson.  Hoke. 

Johnston.  Jones.  Lee.  Lanoir.  Moore.  Neih.  New  Hanover.  OnHott.  Orange.  Pamlico.  Pender,  Person. 

Pofc.  Richmond.  Robeson.  Rutherford.  Sempeon.  Vance.  Wake,  Warren.  Wayne.  WHsoa 
Huitingdon.  Juniaia.  MMbi.  k4on|Bomery.  Parry. 
Arroyo.  Bayamon.  Canovanaa.  Carolna.  Cayey.  Cetia.  Queyama.  Guaynabo.  Gur^x),  Las  Piedras.  Loiza. 

Maunebo.  Ponce.  Rio  Grande.  Seines.  San  Juan.  San  Lorenzo.  Santa  laatM.  Toe  Baia.  Yabucoa 
Augusta.  Ctertte.  DanvMe  (City).  HaWax.  HarrisoiOurg  (City).  IMadteon.  lytartinsvWe  {C«y).  iwtocktortxra. 

Netson,  Page.  Ptttsytvanta.  Rappahennock.  Rockbridge.  Rockingham.  Shenandoah.  Staunton  (City). 

Warran,  Waynaaboro  (CHy).  ' 

Beritatoy.  Grant.  Hampahlre.  Hardy.  Jefferson.  Mineral.  Morgen.  Pendteton.  Rando^,  Tucker. 


rhe  Secretary  provides  the  following 
enforcement  relief  from  the  statutes  and 
regulations  governing  the  student 
financial  aid  programs  under  title  IV  of 
IheHEA: 

I.  34  CFR  Part  6641— Student  Aaaistance 
General  Prmriaions 

A.  34  CFR  663. 1 9    Financial  Aid 
Transcript 

Under  current  regulations,  before  a 
student  who  previously  attended 
another  eUgible  institution  may  receive 
any  title  IV,  HEA  program  funds,  the 
institution  to  which  the  student  is 
transferring  must  make  an  effort  to 
obtain  the  student's  financial  aid 
transcript.  The  Secretary  is  waiving  the 
requirement  to  obtain  financial  aid 
transcripts  before  disbursing  funds  for 
individuals  who  attended  institutions 
covered  by  this  notice  for  the  1994-95. 
1995-96.  199&-97,  and  1997-98  award 
years.  If  the  financial  aid  transcript  is 
not  available  as  a  result  of  damage 
caused  by  the  disasters  covered  in  this 
notice,  the  institution  may  disburse  title 
rV  funds.  Any  institution  aflected  by 
this  situation  must  document  in  the 
student's  file  that  the  financial  aid 
transcript  is  unavailable  due  to  damage 
stemming  from  the  natural  disaster.  In 
addition,  the  student  will  still  be 
expected  to  provide  statements 
concerning  all  prior  financial  aid 
received,  and  the  institution  %vill  be 
expected  to  retain  this  information  in 
the  student's  file. 

B.  34  CFR  668.5 1-668.61     Subpart  E— 
Selection  of  Applicants  for  Verification 

The  Secretary  is  waiving  verification 
requirements  under  34  CFR  668.51- 
668.61  during  the  1994-95.  1995-96, 
1996-97,  and  1997-98  award  years  for 
those  applicants  who  are  selected  for 
verification  and  whose  records  were  lost 
or  destroyed  because  of  the  disasters 
covered  by  this  notice.  The  institution 
must  document  in  the  student's  file  that 
the  records  are  unavailable  due  to 
damage  stemming^  from  the  natiual 
disaster.  For  these  students.  Verification 
Status  Code  "S"  may  be  used  when 


reporting  a  Federal  Pell  Grant 
disbursement  on  the  SAR. 

n.  34  CFK  Part  600— Federal  Pell  Grant 
Program 

34  CFR  690.83    Submission  of  Reports 

The  Secretary  modifies  the  deadline 
in  34  CFR  690.83(a)(l)(i)  for  submitting 
SAR  payment  Vouchers  (or  SAR 
payment  data  for  1996-97)  for  an  award 
year.  The  Secretary  will  modify  this 
reporting  date,  on  a  "case-by-case" 
basis,  for  institutions  affected  by  the 
disasters  covered  by  this  notice. 

m.  34  CFR  Part  674— Federal  Perldna 
Loan  Program 

1  34  CFR  674.31    Promissory  Note 

The  terms  of  a  student's  promissory 
note  require  that  repayment  of  a  loan 
must  be^  six  (6)  or  nine  (9)  months 
after  a  borrower  ceases  to  be  at  least  a 
half-time  regular  student  and  that  the 
repayment  period  normally  ends  10 
years  later.  The  Secretary  is  modifying 
this  provision  to  provide  that  any 
borrower  who  was  in  an  "in-school" 
status  at  the  time  the  natural  disaster 
occurred  and  was  imable  to  complete 
course  requirements  or  enroll  in  classes 
due  to  the  disaster  will  continue  to  be 
in  an  "in-school"  status  until  such  time 
as  the  borrower  withdraws  or  until  the 
end  of  the  award  year  in  which  the 
disaster  occurred,  whichever  is  earlier. 
The  institution  must  document  this 
reason  for  continued  "in-school"  status 
in  the  student's  file. 


2.  34  CFR  674.42    Contact  With  the 
Borrower 

The  Secretary  will  not  require  an 
institution  to  comply  with  the 
provisions  of  §  674.42(b).  This  section 
requires  an  institution  to  make  contact 
with  the  borrower  during  an  initial  or 
poetdeferment  grace  period  if  that  grace 
period  coincides  with  the  disasters 
covered  by  this  notice.  The  Secretary 
suspends  this  requirement  until  the 
institution  is  able  to  resume  normal 
contact  with  the  borrower.  An 
institution  must  document  the  reason 


for  suspension  of  these  activities  in  the 
borrower's  file. 

3.  34  CFR  674.41-674.50    Subpart  C— 
Due  Diligence 

The  Secretary  will  not  enforce  34  CFR 
674  Subpart  C—Due  Diligence.  An 
institution  may  suspend  the  collection 
activities  with  regard  to  borrowers 
residing  in  the  designated  disaster  areas 
who  were  already  in  default  at  the  time 
of  the  natiual  disaster  until  the 
institution  is  able  to  resume  normal 
contact  with  the  borrower.  An 
institution  must  document  the  reason 
for  suspension  of  these  activities  in  the 
borrower's  file. 

4.  34  CFR  674.33    Repayment 

The  Secretary  modifies  the  provisions 
for  repayment  in  34  CFR  67^33  and 
authorizes  an  institution  to  grant  a 
forbearance  to  a  borrower  who  is  in 
repayment  at  the  time  of  the  natural 
disaster  but  who  is  unable  to  continue 
to  repay  the  loan  due  to  the  disaster. 
Interest  will  accrue  during  any  period  of 
forbearance.  A  borrower  may  request 
this  forbearance  orally,  or  in  writing, 
and  is  not  required  to  submit 
dociunentation  to  be  considered 
eligible.  The  forbearance  may  be  granted 
in  accordance  with  34  CFR  674.33(d). 
This  period  of  forbearance  is  counted 
toward  the  3-year  maximum  limit  on  the 
number  of  years  of  forbearance  that  may 
be  granted  to  a  borrower. 
Documentation  must  be  maintained 
according  to  the  governing  regulations. 

IV.  34  CFR  Part  662— Federal  Family 
Education  Loan  (FFEL)  Program 

A.  34  CFR  682.604    Processing  the 
Borrower's  Loan  Proceeds  and 
Counseling  Borrowers 

To  assist  affected  individuals,  the 
Secretary  will  not  enforce  the 
requirement  in  34  CFR  682.604(c)(3)  (i) 
and  (ii)  and  682.604(e)(3)  that  loan 
proceeds  be  dehvered  to  the  borrower 
within  45  days  of  the  school's  receipt  of 
the  check,  but  will  instead  permit  the 
institution  to  deliver  loan  proceeds  to 
the  borrower  up  to  120  days  from  the 
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institution's  receipt  of  the  check.  The 
Department  still  expects  delivery  of  a 
borrower's  loan  proceeds  as  soon  as 
possible. 

Also,  because  some  institutions  may 
have  to  delay  opening  or  have  ceased 
operation  for  an  undetermined  period  of 
time,  the  Secretary  authorizes  lenders 
not  to  disburse  loan  checks  to 
institutions  or  to  parent  PLUS  borrowers 
in  the  affected  areas  imtil  the  lenders 
receive  revised  disbursement  schedules 
frt)m  the  affected  institutions.  The 
Secretary  instructs  guaranty  agencies 
and  lenders  to  revise  information  on 
loan  periods,  graduation  dates,  and  so 
forth,  on  the  loan  applications  related  to 
these  disbursements  as  the  information 
becomes  available.  This  means  that  a 
borrower  need  not  reapply  for  the  loan. 
This  also  will  allow  a  student  to  receive 
his  or  her  loan  proceeds  according  to  a 
schedule  that  fits  the  institution's  new 
academic  schedule. 

B.  34  CFR  682.605    Determining  the 
Date  of  a  Student's  Withdrawal 

Section  682.605  requires  an 
institution  to  follow  the  procedures  in 
34  CFR  668.22(j)  for  determining  a 
student's  date  of  withdrawal.  The 
Secretary  modifies  the  provisions  for 
determining  withdrawal  dates  to  permit 
an  institution  affected  by  a  disaster  to 
take  a  longer  period  to  determine  that  a 
student  has  withdrawn  from  the 
institution.  An  affected  institution  may 
make  a  determination  of  withdrawal 
within  60  days  (instead  of  30  days)  after 
the  expiration  of  the  earlier  of:  (a)  the 
loan  period;  (b)  the  academic  year  in 
which  the  student  withdrew;  or  (c)  the 
educational  program  &t>m  which  the 
student  withdrew. 

In  the  case  of  a  student  who  does  not 
retiun  for  the  next  scheduled  term 
following  a  summer  break,  the  school 
may  make  a  determination  of 
withdrawal  no  later  than  60  days 
(instead  of  30  days)  after  the  first  day  of 
the  next  scheduled  term. 

C.  34  CFR  682.607    Payment  of  a 
Refund  to  a  Lender 

The  Secretary  will  not  enforce  the 
deadlines  by  which  an  affected 
institution  shall  pay  a  refund  that  is  due 
to  a  lender,  within  60  days  after  the 
student's  withdrawal  as  determined 
under  34  CFR  668.22(j)(3)  or  within  30 
days  in  the  case  of  a  student  who  does 
not  return  to  the  institution  at  the 
expiration  of  an  approved  leave  of 
absence.  Instead,  the  Secretary  will 
require  the  institution  to  pay  a  refund  to 
the  lender  within  120  days  (instead  of 
60)  after  the  student's  withdrawal  or 
within  60  days  (instead  of  30)  after  the 
last  day  of  the  leave  of  absence. 


D.  34  CFR  682.610    Administrative  and 
Fiscal  Requirements  for  Participating 
Schools 

The  Secretary  modifies  the  deadline 
in  34  CFR  682.610(c).  That  section 
requires  an  institution  to  complete  and 
submit  required  Student  Status 
Confirmation  Reports  (SSCRs)  to  the 
Secretary  or  guaranty  agency  within  30 
days  of  the  institution's  receipt  of  the 
report.  Under  the  modification,  an 
institution  must  complete  and  submit 
these  reports  within  90  days  of  the 
institution's  receipt  of  the  report. 

Current  regulations  require  that 
unless  a  school  expects  to  submit  its 
next  SSCR  within  the  next  60  days, 
reports  of  changes  of  borrower  status 
must  be  submitted  within  30  days  of  the 
discovery  of  the  change.  This  deadline 
is  also  modified  to  allow  schools  to 
report  changes  of  borrower  status  within 
90  days  (instead  of  30  days). 

V.  34  CFR  Part  68S— William  D.  Ford 
Federal  Direct  Loan  Program 

A.  34  CFR  685.306    Payment  of  a 
Refund  to  the  Secretary 

The  Secretary  will  not  enforce  the 
deadlines  by  which  an  affected 
institution  must  pay  a  refund  that  is  due 
to  the  Secretary  after  the  student's 
withdrawal  as  determined  under  34  CFR 
668.22(j)(3).  Instead,  the  Secretary  will 
require  the  institution  to  pay  a  refund  to 
the  Secretary  within  120  days  (instead  of 
60  days)  after  the  student's  withdrawal. 

B.  34  CFR  685.204    Deferment  and 
685.207  Obligation  to  Repay 

The  Secretary  is  modifying  the 
provisions  34  CFR  685.204  and  685.207, 
to  consider  each  Direct  Subsidized  and 
Direct  Unsubsidized  loan  that  has  not 
entered  repayment  on  the  date  the 
borrower's  attendance  at  the  school  was 
interrupted  due  to  the  disaster  to  have 
been  in  an  "in-school"  status  and  to 
continue  in  that  status  until  the  school 
resiunes  normal  operations.  This  period 
of  disaster-related  nonattendance  does 
not  start  a  borrower's  grace  or 
repayment  period. 

Further,  each  Direct  Subsidized  and 
Direct  Unsubsidized  loan  that  was  in 
repayment  status  and  not  in  a  default 
status  on  the  date  the  borrower's 
attendance  at  the  institution  was 
interrupted  due  to  disaster,  is  to  be 
considered  in  an  in-school  deferment 
status  during  the  period  of  disaster- 
related  nonattendance  provided  the 
borrower  qualified  for  an  in-school 
deferment  when  the  borrower's 
attendance  was  interrupted.  This 
interim  period  of  nonattendance  should 
not  force  a  borrower  back  into 
repayment.  The  institution  must 


document  this  reason  for  continued  "in- 
school"  status  in  the  student's  file. 

C.  34  CFR  685.309    Administrative  and 
Fiscal  Control  and  Fund  Accounting 
Requireihents  for  Schools  Participating 
in  the  Direct  Loan  Progrcun 

The  Secretary  modifies  the  deadline 
in  34  CFR  685.309(b).  That  section 
requires  an  institution  to  complete  and 
submit  required  Student  Status 
Confirmation  Reports  (SSCRs)  to  the 
Secretary  within  30  days  of  the 
institution's  receipt  of  the  report.  Under 
the  modification,  the  institution  must 
complete  and  submit  these  reports 
within  90  days  of  the  institution's 
receipt  of  the  report. 

Current  regulations  require  that 
imless  a  school  expects  to  submit  its 
next  SSCR  writhin  the  next  60  days, 
reports  of  changes  of  borrower  status 
must  be  submitted  within  30  days  of  the 
discovery  of  the  change.  This  deadline 
is  also  modified  to  allow  schools  to 
report  changes  of  borrower  status  within' 
90  days  (instead  of  30  days). 

Waiver  of  Rulemaking 

In  accordance  vdth  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportimity  to  comment  on  proposed 
regulations.  However,  the  severe  impact 
of  the  ongoing  occurrences  of  disasters 
has  caused  national  emergencies  which 
have  been  recognized  by  Congress.  The 
Secretary,  recognizing  the  severe 
devastation  of  the  hurricane  and  flood 
victims,  finds  that  soliciting  further 
public  comment  with  respect  to  these 
regulations  is  imnecessary  and  would  be 
contrary  to  the  pubUc  interest  under  5 
U.S.C.  553(b)(B). 

Regulatory  Flexibilify  Act  Certification 

The  Secretary  certifies  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  affected  by  this 
notice  are  small  institutions  of  higher 
education.  This  notice  provides 
temporary  regulatory  relief  and  will  not 
increase  institutions'  workload,  or  costs 
associated  with  administering  the  title 
IV,  HEA  programs.  Therefore,  it  will  not 
have  a  serious  economic  impact  on  a 
substantial  number  of  small  entities. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that 
this  notice  does  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  frt>m  any 
other  agency  or  authority  of  the  United 
States. 

(Legal  Authority:  20  U.S.C  1082,  34  CfR 
682.406(b)  and  682.413(f)) 
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(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84  2«8  William  D.  Ford  Federal 
Direct  Loan  Program;  84  032  Federal  Family 
Education  Loan  Program;  84  038  Federal 
Perkins  Loan  Program;  84  007  Federal 
Supplemental  Educational  Opportunity 
Grant  Program;  84.033  Federal  Ww-k-Study 
Program;  84  063  Federal  Pell  Grant  Program) 

Dated:  November  12.  1996. 
UchArd  W.  Ril«y. 
SecTBtary  of  Education. 

|FR  Doc.  96-29489  Filed  11-18-96;  8:45  am) 
MLUMQCOM  40eO-01-P 
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November  19,  1996 


Part  III 


Environmental 
Protection  Agency 

40  CFR  Part  147 
Montana  Board  of  Oil  and  Gas 
Conservation;  Underground  injection 
Controi  (UiC)  Program;  Primacy  Program 
Approval;  Final  Rule 
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ENV1R0NMEHTAL  PROTECTION 
AQENCY 

40  CFR  Part  147 
(FRL-6a2»-4] 

Montana  Board  of  041  and  Qaa 
Conaarvatton;  Undarground  Injacllon 
Control  (UIC)  Program;  Primacy 
Program  Approval 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Approval  of  Montana 
Underground  Injection  Control  Program. 

SUMMARY:  The  state  of  Montana,  through 
the  Montana  Board  of  Oil  and  Gas 
Conservation  (MBOGC)  has  submitted 
an  application  to  EPA  under  Section 
1425  of  the  Safe  Drinking  Water  Act 
(SDWA),  42  U.S.C.  300h-l.  for  approval 
of  an  Underground  Injection  Control 
(UIC)  program  governing  Class  II  (i.e.. 
oil  and  gas)  injection  wells.  After  careful 
review  of  the  application,  the  EPA  has 
determined  that  the  MBOCGs  UIC 
program  for  Class  II  injection  wells 
meets  the  requirements  of  the  SDWA 
and,  therefore,  approves  it. 
EFFCCnVE  DATE:  Tliis  approval  shall 
become  effective  on  November  19.  1996. 
'  The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
19.  1996. 

A0OAE8SE8:  The  public  docket  and 
support  documents  for  this  rulemaking 
are  available  for  review  during  normal 
business  hours  at  the  Environmental 
Protection  Agency,  Region  Vni.  999 
18th  Street,  Suite  500,  Denver.  CO 
80202-2466. 

FOR  FURTHER  INFORMATK3N  CONTACT:  Paul 
S.  Osborne,  Ground  Water  Program 
(8P2-W-GW);  Environmental  Protection 
Agency.  Region  VIII.  999  18th  Street. 
Room  4P-114,  Denver.  CO  80202-2466. 
Phone:  303-312-6125. 
SUPPtEMENTARY  INFORMATION:  Part  C  of 
the  SDWA  contains  provisions  for  state 
administration  of  UIC  programs.  Section 
1421  of  the  SDWA  requires  the 
Administrator  to  promulgate  minimum 
requirements  for  effective  State 
programs  to  prevent  underground 
injection  activities  which  endanger 
underground  sources  of  drinking  water 
(USDW).  To  obtain  federal  approval,  the 
State  must  submit  to  the  Administrator 
an  application  showing  that  the  State: 
(1)  has  adopted,  after  reasonable  notice 
and  public  hearings,  a  UIC  program  that 
meets  the  requirements  of  regulations  in 
effect  under  section  1421  of  the  SDWA; 
and  (2)  will  keep  such  records  and  make 
such  reports  with  respect  to  its  UIC 


program  as  the  AdministFBtor  may 
require  by  regulations.  After  reasonable 
opportimjty  for  public  comment,  the 
Administrator  shall,  by  rule,  approve, 
disapprove,  or  approve  in  part,  the  State 
UIC  program. 

The  SDWA  was  amended  on 
December  5, 1980.  to  include  section 
1425.  Section  1425  established  an 
alternative  method  by  which  a  State 
may  obtain  primary  enforcement 
responsibility  for  a  UIC  program  to 
regulate  the  following  types  of  injection 
practices:  injection  of  fluids  produced 
during  oil  or  gas  production,  injection  of 
fluids  for  the  storage  of  hydrocarbons, 
and  injection  of  fluids  for  enhanced 
recovery  of  oil  and  natural  gas. 
Specifically,  instead  of  meeting  the 
federal  regulations  in  40  Code  of  Federal 
Regulations  (CFR)  parts  124,  144, 145, 
148,  and  the  related  technical  criteria 
and  standards  in  40  CFR  part  146.  a 
State  may  demonstrate  that  its  program 
meets  the  more  general  statutory 
requirements  of  section  1421(b)(1)(A) 
through  (D)  and  represents  an  effective 
program  to  prevent  endangerment  of 
USDWs. 

On  September  14,  1995.  the  MBOGC 
submitted  a  complete  applicaUon  under 
Section  1425  of  SDWA,  for  primary 
enforcement  authority  for  Class  11  wells 
on  all  State,  private,  and  federal  leases 
in  Montana,  excluding  those  on  land 
within  Indian  Country.  EPA  published 
aotice  in  the  FR  on  December  15. 1995. 
to  request  public  comments,  and  to 
schedule  a  public  hearing.  A  similar 
public  notice  was  also  published  in  a 
daily  Montana  newspaper  on  December 
15,  1995.  A  public  hearing  was  held  on 
lanuary  18.  1996,  in  Billings,  Montana. 
No  significant  negative  comments  were 
received.  The  comments,  which  were 
generally  supportive  of  the  KffiOGC's 
application,  and  a  responsiveness 
summary  are  contained  in  the  public 
record  for  today's  decision. 

After  careful  review  of  the  application 
and  comments  received  from  the  public, 
the  EPA  has  determined  that  the 
MBOGC  UIC  program  for  Class  U 
injection  wells  meets  the  requirements 
of  section  1425  of  the  SDWA  and  is 
hereby  approved.  Inasmuch  as  the  State 
of  Montana  has  not  requested 
jurisdiction  to  administer  the  Clam  0 
UIC  program  on  Indian  lands,  EPA's 
delegation  of  primary  enforcement 
authority  for  Class  II  injection  wells 
does  not  extend  to  "Indian  Country",  as 
defined  in  18  U.S.C  part  1151. 
including  the  following  reservations 
within  the  State: 

1.  Blackfeet 

2.  Crow 

3.  Flathead 


4.  Fort  Belknap 

5.  Fort  Peck 

6.  Northern  Cheyenne 

7.  Rocky  Boys 

In  withholding  program  approval  for 
Indian  Country.  Q>A  is  not  making  a 
determination  that  the  State  either  has 
adequate  jurisdiction  or  lacks  such 
jurisidiction.  EPA  will  continue  to 
administer  the  Class  II  UIC  program  on 
Indian  leases  and  in  Indian  Country 
imless  and  until  future  approval  for 
such  administration  is  granted  to  either 
the  State  of  Montana  or  an  Indian  tribe. 

This  program  replaces  the  existing 
EPA-administered  program  for  all  Class 
n  injection  wells  in  non-Indian  Country 
in  the  State  of  Montana.  EPA 
promulgated  a  UIC  program  for  all  wells 
in  Montana  (including  those  in  Indian 
Country)  on  June  24, 1984.  in  order  to 
comply  with  the  requirements  of  the 
SDWA  to  promulgate  a  Federally- 
administered  program.  Now  that  EPA 
has  determined  that  the  State- 
administered  program  wall  meet  all 
appUcable  Federal  requirements,  the 
EPA  is  withdrawing  the  EPA- 
administered  program  for  Class  11 
injection  wells  in  non-Indian  Country 
and  establishing  the  State-administered 
program  as  the  applicable  UIC  program 
for  Class  II  injection  wells  in  non-Indian 
Country  in  the  State  of  Montana.  EPA 
continues  to  administer  the  UIC 
program  for  Class  I,  in.  IV.  and  V  wells 
and  Class  II  wells  for  Indian  lands  in  the 
State  of  Montana.  EPA  will  also  have  an 
oversight  role  in  the  administration  of 
the  Class  II  program  in  Montana  outside 
of  Indian  Country.  EPA's  approval  will 
be  codified  in  Part  147  of  40  CFR.  State 
Underground  Injection  Control 
Programs  in  §  147.1350  currently 
reserved  for  the  state-administered 
program.  State  statutes  and  regulations 
that  contain  standards,  requirements, 
and  procedures  applicable  to  owners  or 
operators  are  incorporated  by  reference 
into  the  federal  regulations.  Any 
provisions  incorporated  by  reference,  as 
well  as  all  permit  conditions  or  permit 
denials  issued  pursuant  to  such 
provisions,  are  enforceable  by  EPA 
pursuant  to  section  1423  of  the  SDWA. 
See  40  CFR  147.1(3). 

The  Office  of  Management  and 
Budget(OMB)has  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review.  EPA  has  determined 
that  an  Information  Collection  Request 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.,  is  unnecessary 
because  today's  decision  imposes  no 
new  federal  reporting  or  record-keeping 
requirements. 
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The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  following 
notice  and  conunent  on  rulemaking 
under  5  U.S.C.  §  553.  an  agency  must 
prepare  a  final  regulatory  flexibility 
analysis  unless  the  head  of  the  agency 
certifies  that  the  final  rule  will  not  l^ve 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Pursuant  to  section  605(b)  of  the  RFA, 
the  Administrator  certifies  that  apjM-oval 
of  the  Montana  UIC  program  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
EPA's  approval  action  does  not  impose 
any  new  economic  impacts  on  affected 
small  entities  in  the  State  of  Montana 
and  therefore  no  final  regulatory 
flexibility  analysis  has  been  prepared. 
This  is  true  for  several  reasons.  First,  the 
immediate  impact  of  the  rule  is  on  the 
State  of  Montana  itself.  Second,  there  is 
no  subsidiary  economic  impact  on  small 
entities  that  flows  from  EPA's  action  in 
approving  the  Montana  program.  The 
economic  impact  on  small  entities  in 
Montana  arises  as  the  direct  result  of 
Montana's  earlier  action  in  adopting  its 
own  UIC  program.  The  obligation  of 
small  entities  to  comply  with  the 
Montana  requirements  antedates  EPA's 
action  and  the  nature  of  that  obligation 
has  not  been  changed  by  today's 
approval  action. 

While  one  effect  of  today's  action  is 
to  make  Montana's  requirements 
enforceable  in  federal  court  imder  the 
Safe  Drinking  Water  Act,  the 
requirements  remain  the  same.  Because 
facilities  were  already  obliged  to  comply 
with  the  state  requirements,  making  the 
requirements  federally  enforceable  does 
not  represent  a  new  or  additional 
economic  burden  on  affiected  entities 
within  the  meaning  of  the  RFA. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Roister.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  \he  APA  as  amended. 

Pursuant  to  Executive  Order  12898 
(59  FR  7629.  February  16, 1994),  the 
Agency  has  considered  environmental 
justice  related  issues  with  regard  to  the 
potential  impacts  of  this  action  on  the 
environmental  and  health  conditions  in 
low-income  and  minority  communities. 
The  Agency  has  determined  that  since 
this  rule  merely  authorizes  Montana  to 
implement  what  had  previously  been  a 


Federal  program,  there  are  no 
environmental  justice  issues  raised. 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub. 
L.104-4).  EPA  has  determined  that  this 
regulatory  action  does  not  contain  any 
"federal  mandates."  as  described  in  the 
Act.  for  the  States,  local  or  tribal 
governments  or  the  private  sector.  The 
rule  merely  authorizes  the  State  of 
Montana  to  implement  the  Class  II 
Underground  Injection  Control  Program 
in  the  State.  Montana  has  requested  this 
authority  from  EPA. 

In  light  of  the  lack  of  significant 
public  comment  received  on  the 
proposal,  there  is  good  cause  for  making 
this  approval  effective  immediately.  5 
U.S.C.  (553(d)). 

List  of  Subjects  in  40  CFR  Part  147 

Environmental  protection. 
Administrative  practice  and  procedure, 
Incorporation  by  reference, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Underground  injection. 

Dated:  November  12, 1996. 
Carol  M.  Browner, 

Administrator. 

For.the  reasons  set  out  in  the 
preamble,  part  147  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  147— STATE  UNDERGROUND 
INJECTION  CONTROL  PROGRAMS 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  42  U.S.C  300h;  and  42  U.S.C. 
6901  et  seq. 

2.  Subpart  BB  is  amended  by  revising 
§  147.1350  to  read  as  follows: 


$147.1350    Slate  adwinlsleiad  programa— 
Class  Nwella. 

The  UIC  program  for  Class  II  injection 
wells  in  the  State  of  Montana,  except  for 
those  in  Indian  Country,  is  the  program 
administered  by  the  Montana  Board  of 
Oil  and  Gas  Conservation  (MBOGC) 
approved  by  the  EPA  pursuant  to 
Section  1425  of  the  SDWA.  Notice  of 
this  approval  was  published  in  the 
Federal  Register  on  November  19, 1996; 
the  effective  date  of  this  program  is 
November  19, 1996.  This  program 
consists  of  the  following  elements  as 
submitted  to  EPA  in  the  State's  program 
application: 

(a)  Incorporation  by  reference.  The 
requirements  set  forth  in  the  State 
statutes  and  regulations  cited  in  this 
paragraph  are  hereby  incorporated  by 
reference  and  made  part  of  the 
applicable  UIC  program  under  the 
SDWA  for  the  State  of  Montana.  This 


incorporation  by  refarenoe  was 
approved  by  the  Director  of  the  FR  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained  at 
the  Montana  Board  of  Oil  and  Gas 
Conservation.  2535  St.  Johns  Avenue. 
Billings,  Montana,  59102.  Copies  may 
be  inspected  at  the  Environmental 
Protection  Agency,  Region  VHI,  999 
18th  Street,  Suite  500,  Denver, 
Colorado,  80202-2466,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  Suite  700, 
Washington.  D.C. 

(1)  Montana  Statutory  Requirements 
Applicable  to  the  Underground 
Injection  Control  Program,  August, 
1996. 

(2)  Montana  Regulatory  Requirements 
Applicable  to  the  Undergroimd 
Injection  Control  Program,  August, 
1996. 

(b)  Memorandum  of  Agreement 
(MOA).  (1)  The  MOA  between  EPA 
Region  Vm  and  the  MBOGC  signed  by 
the  Acting  EPA  Regional  Administrator 
on  June  9, 1996. 

(2)  Letter  dated  May  24, 1996,  from 
the  Administrator  of  the  MBOGC  and 
the  attached  addendum  (Addendiun  No. 
1^6)  to  the  MOA  between  MBOGC  and 
EPA  Region  Vm,  signed  by  the  Acting 
EPA  Regional  Administrator  on  August 
14,  1996, 

(c)  Statement  of  legal  authority.  (1) 
Letter  from  the  Montana  Attorney 
General  to  the  Regional  Administrator 
dated  August  1, 1995. 

(2)  MBOGC  independent  counsel's 
certification  of  Montana's  UIC  program 
for  Class  II  wells  dated  July  24. 1995. 

(3)  Letter  dated  March  8,1996.  bom 
MBOGC  independent  coimsel  to 
USEPA,  Region  VIH;  "Re:  EPA 
comments  of  November  29, 1995,  on 
Montana  Class  n  primacy  application." 

(4)  Letter  dated  March  8, 19%.  &t>m 
the  Administrator  of  the  MBOGC  and 
the  attached  proposed  replacement 
language  for  the  MOA;  "Re:  Responses 
to  EPA  comments  on  Montana  Class  II 
Primacy  Application." 

(d)  Program  Description.  The  Program 
D^cription  and  any  other  materials 
submitted  as  part  of  the  application  or 
as  supplemented  thereto: 

(1)  Application  and  accompanying 
materials  for  approval  of  Montana's  UIC 
program  for  Class  II  wells  submitted  by 
the  Governor  of  Montana,  August  3, 
1995. 

(2)  (reserved) 

3.  Section  147.1351  is  amended  by 
revising  first  the  sentence  of  paragraph 
(a)  to  read  as  follows: 

f  147.1 351    EPA-adnHnistared  program. 

(a)  Contents.  The  UIC  program  in  the 
State  of  Montana  for  Class  I.  m.  IV.  and 
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V  wells,  and  for  all  Classes  of  wells  in 
Indian  Country  is  administered  by  EPA. 


4.  Subpart  BB  is  amended  by  adding 
Appendix  A  to  read  as  follows: 

Appendix  A  to  Subpart  BB  of  Part 
147 — Stale  RsquireiQanta  Incorporated 
by  Reference  in  Subpart  BB  of  Part  147 
of  the  Code  of  Federal  Regulations 

The  following  is  an  informational 
listing  of  state  requirements 
incorporated  by  reference  in  Subpart  BB 
of  part  147  of  the  Code  of  Federal 
Regulations: 

Subpart  BB — Montana 

(a)  The  statutory  prtjvisions  include: 

(1)  Montane  Code  annotated,  1995. 
Title  2.  Chapter  15: 

Section  2-15-121.  Allocation  for 
administrative  purposes  only. 

Section  2-15-124.  Quasi-judicial 
boards. 

Section  2-15-3303.  Board  of  oil  and 
gas  conservation-composition — 
allocation— quasi-judicial. 

(2)  Montana  Code  annotated,  1995, 
Title  82.  Chapter  10: 

Section  82-10-101  Action  for 
accounting  for  royalty. 

Section  82-10-102  Remedy  not 
exclusive. 

Section  82-10-103.  Obligation  to  pay 
royalties  as  essence  of  contract-interest. 

Section  82-10-104.  Payment  of 
royalties-form  of  record  required. 

Section  82-10-105  through  82-10- 
109  reserved. 

Section  82-10-110.  Division  order- 
definition-effect. 

Section  82-10-201.  Authorization  for 
lease  and  terms-land  not  subject  to 
leasing. 

Section  82-10-202.  Acreage  pooling. 

Section  82-10-203.  Interference  with 
normal  use  of  land  prohibited. 

Section  82-10-204.  Lease  of  acquired 
oil  and  gas  interests. 

Section  82-10-301.  Definitions. 

Section  82-10-302.  Policy. 

Section  82-10-303.  Use  of  eminent 
domain  to  acquire  underground 
reservoirs. 

Section  82-10-304.  Certificate  of 
board  required  prior  to  use  of  eminent 
domain. 

Section  82-10-305.  Proceedings. 

Section  82-10-401.  Notice  required 
before  abandonment  of  well-owner's 
option. 

Section  82-10-402.  Inventory  qf 
abandoned  wells  and  seismic 
operations-reclamation  procedures. 

Section  82-10-501.  Purpose- 
legislative  findings. 

Section  82-10-502.  Definitions 


Section  82-10-503.  Notice  of  drilling 
operations. 

Section  82-10-504.  Surface  damage 
and  disruption  payments-penalty  for 
late  payment. 

Section  82-10-505.  Liability  for 
damages  to  property. 

Section  82-10-506.  Notification  of 
injury. 

Section  82-10-0507.  Agreement — 
offer  of  settlement. 

Section  82-10-508.  Rejection— legal 
action. 

Section  82-10-509  and  82-10-510. 
Reserved. 

Section  82-10-511.  Remedies 
cumulative. 

(3)  Montana  Code  amiotated,  1995, 
Title82.  Chapter  11: 

Section  82-11-101.  Definitions. 
Section  82-1 1-102.  Oil  or  gas  wells 
not  public  utilities. 

Section  82-11-103.  Lands  subject  to 
law. 

Section  82-11-104.  Construction-no 
conflict  with  board  of  land 
commissioners'  authority. 

Section  82-11-105  through  82-11- 
110  reserved. 

Section  82-11-111.  Powers  and 
duties  of  board. 

Section  82-11-112. 
Intergovernmental  cooperation. 

Section  82-11-113.  Role  of  board  in 
implementation  of  national  gas  policy. 
Section  82-1 1-1 14.  Appointment  of 
examiners. 

Section  82-11-115.  Procedure  to 
make  determinations. 
Section  82-11-116.  Public  access. 
Section  82-11-117.  Confidentiality  of 
records. 

Section  82-11-118.  Fees  for 
processing  applications. 

Section  82-11-119  through  82-11- 
120  reserved. 

Section  82-11-121.  Oil  and  gas  waste 
prohibited. 

Section  82-11-122.  Notice  of 
intention  to  drill  or  conduct  seismic 
operations-notice  to  surface  owner. 

Section  82-11-123.  Requirements  for 
oil  and  gas  operations. 

Section  82-11-124.  Requirement 
relating  to  waste  prevention. 

Section  82-11-125.  Availability  of 
cores  or  chips,  cuttings,  and  bottom- 
hole  temperatures  to  board. 

Section  82-11-126.  Availability  of 
facilities  to  bureau  of  mines. 

Section  82-11-127.  Prohibited 
activity. 

Section  82-11-128  through  82-11- 
130  reserved. 

Section  82-11-131.  Privilege  and 
license  tax. 

Section  82-11-132.  Statements  to 
treasurer  and  payment  of  tax. 

Section  82-11-133.  Penalty  for  late 
payment. 


Section  82-11-134.  Permit  fees. 
Section  82-11-135.  Money  earmarked 
for  board  expenses. 

Section  82-11-136.  Expenditure  of 
funds  from  bonds  for  plugging  wells. 

Section  82-11-137.  Class  II  injection 
well  operating  fee. 

Seation  82-11-138  through  82-11- 
140  reserved. 

Section  82-11-141.  Administrative 
procedure. 

Sectfon  82-11-142.  Subpoena  power- 
civil  actions. 
Section  82-11-143.  Rehearing. 
Section  82-11-144.  Court  review. 
Section  82-11-145.  Injunction  or 
restraining  order. 

Section  82-11-146.  Appeal. 
Section  82-11-147.  Violations. 
Section  82-11-148.  Criminal 
penalties. 
Section  82-11-149.  Civil  penalties. 
Section  82-11-150.  Legal  assistance. 
Section  82-11-151.  Emergencies- 
notice  and  hearing. 

Section  82-11-152  through  82-11- 
160  reserved. 

Section  82-11-161.  Oil  and  gas 
production  damage  mitigation  account- 
statutory  appropriation. 

Section  82-11-162.  Release  of 
producing  oil  or  gas  well  from  drilling 
bond-fee. 

Section  82-11-163.  Landowner's 
bond  on  noncommercial  well. 
Section  82-11-164.  Lien  created. 
Section  82-11-165  through  82-11- 
1 70  reserved. 
Section  82-11-171.  Terminated. 
Section  82-11-201.  Establishment  of 
well  spacing  units. 

Section  82-11-202.  Pooling  of  interest 
within  spacing  unit. 

Section  82-11-203.  Pooling 
agreements  not  in  violation  of  antitrust 
laws. 

Section  82-11-204.  Hearing  on 
operation  of  pool  as  unit. 

Section  82-11-205.  Board  order  for 
unit  operation-criteria. 

Section  82-11-206.  Terms  and 
conditions  of  plan  for  unit  operations. 

Section  82-11-207.  Approval  of  plan 
for  unit  operations  by  persons  paying 
costs. 

Section  82-11-208.  Board  orders- 
amendment. 

Section  82-11-209.  Units  established 
by  previous  order. 

Section  82-11-210.  Unit  operations- 
less  than  whole  of  pool. 

Section  82-11-211.  Operations 
considered  as  done  by  all  owners  in 
unit. 

Section  82-11-212.  Property  rights 
and  operator's  lien. 

Section  82-11-213.  Contract  not 
terminated  by  board  order. 

Section  82-11-214.  Title  to  oil  and 
gas  rights  not  afiiscted  by  board  order. 
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Section  82-11-215.  Unit  operation 
not  restraint  of  trade. 

Section  82-11-216.  No  creation  of 
relationship  between  parties  in  unit. 

Section  82-11-301.  Authorization  to 
join  interstate,  compact  for  conservation 
of  oil  and  gas. 

Section  82-11-302.  Interstate  oil  and 
gas  compact. 

Section  82-11-303.  Extension  of 
expiration  date. 

Section  82-11-304.  Governor  as 
member  of  Interstate  Oil  Compact' 
Conunission. 

Section  82-11-305.  Limitation  on 
power  of  representative. 

Section  82-11-306.  Expenses  of 
representative. 

(b)  The  regulatory  provisions  include: 
Administrative  Rules  of  Montana  Board 
of  Oil  and  Gas  Conservation.  Chapter 
22.  revised  March  1996: 

Rule  36.22.101.  Organizational  Rule. 

Rule  36.22.201.  Procedural  Rules. 

Rule  36.22.202.  Environmental  Policy 
Act  Procedural  Rules. 

Rule  36.22.301.  Effective  Scope  of 
Rules. 

Rule  36.22.302.  Definitions. 

Rule  36.22.303.  Classification  of 
Wildcat  or  Exploratory  Wells. 

Rule  36  22.304.  Inspection  of  Record. 
Properties,  and  Wells. 

Rule  36.22.305.  Naming  of  Pools. 

Rule  36.22.306.  Organization  of 
Reports. 

Rule  36.22.307.  Adoption  of  Forms. 

Rule  36.22.308.  Seal  of  Board. 

Rule  36.22.309.  Referral  of 
Administrative  Decisions. 

Rule  36.22.401.  Office  and  Duties  of 
Petroleum  Engineer. 

Rule  36.22.402.  Office  and  Duties  of 
Administrator. 

Rule  36.22.403.  Office  and  Duties  of 
Geologist. 

Rule  36.22.501.  Shot  Location 
Limitations. 

Rule  36.22.502.  Plugging  and 
Abandonment. 

Rule  36.22.503.  Notification. 

Rule  36.22.504.  Identification. 

Rule  36.22.601.  Notice  of  Intention 
and  Permit  to  Drill. 

Rule  36.22.602.  Notice  of  Intention  to 
Drill  and  Application  for  Permit  to  Drill. 

Rule  36.22.603.  Pennit  Fees. 

Rule  36.22.604.  Permit  Issuance  • 
Expiration  -  Extension. 
Rule  36.22.605.  Transfier  of  Permits. 
Rule  36.22.606.  Notice  and  Eligibility 
Statement  for  Drilling  or  Recompletion 
in  Unit  Operations. 

Rule  36.22.607.  Drilling  Permits 
Pending  Special  Field  Rides. 

Rule  36.22.701.  Spacing  Units  - 
General. 
Rule  36.22.702.  Spacing  of  Wells. 
Rule  36.22.703.  Horizontal  Wells. 


Rule  36.22.1001.  Rotary  Drilling 
Procedure. 

Rule  36.22.1002.  Cable  Drilling 
Procedure. 

Rule  36.22.1003.  Vertical  Drilling 
Required  Deviation. 

Rule  36.22.1004.  Dual  Completion  of 
Wells. 

Rule  36.22.1005.  Drilling  Waste 
Disposal  and  Surface  Restoration. 

Rules  36.22.1006  through  36.22.1010. 
Reserved. 

Rule  36.22.1011.  Well  Completion 
and  Recompletion  Reports. 

Rule  36.22.1012.  Samples  of  Cores 
and  Cuttings. 

Rule  36.22.1013.  Filing  of  Completion 
Reports,  Well  Logs.  Analyses,  Reports, 
and  Surveys. 

Rule  36.22.1014.  Blowout  Prevention 
and  Well  Control  Equipment. 

Rule  36.22.1101.  Fire  Hazard 
Prevention. 

Rule  36.22.1102.  Fire  Walls  Required. 

Rule  36.22.1103.  Notification  and 
Report  of  Emergencies  and  Undesirable 
Incidents. 

Rule  36.22.1104.  Control  and 
Cleanup. 

Rule  36.22.1105.  Solid  Waste. 

Rule  36.22.1201.  Surface  Equipment. 

Rule  36.22.1202.  Identification. 

Rule  36.22.1203.  Chokes  Required. 

Rule  36.22.1204.  Separators  Required. 

Rule  36.22.1205.  Vacuum  Pirnips 
Prohibited. 

Rule  36.22.1206.  Tubing  Required. 

Rule  36.22.1207.  Earthen  Pits  and 
Open  Vessels. 

Rule  36.22.1208.  Producing  from 
Different  Pools  Through  the  Same 
Casing. 

Rules  36.22.1209  through  36.22.1212. 
Reserved. 

Rule  36.22.1213.  Reservoir  or  Pool 
Surveys. 

Rule  36.22.1214.  Subsvuface  Pressure 
Tests. 

Rule  36.22.1215.  Stabilized 
Production  Test. 

Rule  36.22.1216.  Gas  Oil  Ratio  Tests. 

Rule  36.22.1217.  Water  Production 
Report. 

Rule  36.22.1218.  Gas  to  be  Metered. 

Rule  36.22.1219.  Gas  Waste 
Prohibited. 

Rule  36.22.1220.  Associated  Gas 
Flaring  Limitation — ^Application  to 
exceed — Board  Review  and  Action. 

Rule  36.22.1221.  Burning  of  Waste 
Gas  Required. 

Rule  36.22.1222.  Hydrogen  Sulfide 
Gas. 

Rule  36.22.1223.  Fencing,  Screening, 
and  Netting  of  Pits. 

Rules  36.22.1224  and  36.22.1425. 
Reserved. 
Rule  36.22.1226.  Disposal  of  Water. 
Rule  36.22.1227.  Earthen  Pits  and 
Ponds. 


Rule  36.22.1228.  Disposal  by 
Injection. 

Rule  36.22.1229.  Water  Injection  and 
Gas  Repressuring. 

Rule  36.22.1230.  Application 
Contents  and  Requirements. 

Rule  36.22.1231.  Notice  of 
Application  Objections. 

Rule  36.22.1232.  Board  Authorization. 

Rule  36.22.1233.  Notice  of 
Commencement  or  Discontinuance — 
Plugging  of  Abandoned  Wells. 

Rule  36.22.1234.  Record  Required. 

Rules  36.22.1235  through  36.22.1239. 
Reserved. 

Rule  36.22.1240.  Report  of  Well 
Status  Change. 

Rule  36.22.1241.  Service  Company 
Reports. 

Rule  36.22.1242.  Reports  by 
Producers. 

Rule  36.22.1243.  Reports  from 
Transporters.  Refiners,  and  Gasoline  or 
Extraction  Plants. 

Rule  36.22.1244.  Producer's 
Certificate  of  Compliance, 

Rule  36.22.1245.  Illegal  Production. 

Rule  36.22.1301.  Notice  and  Approval 
of  Intention  to  Abandon  Report. 

Rule  36.22.1302.  Notice  of 
Abandonment. 

Rule  36.22.1303.  Well  Plugging 
Requirement. 

Rule  36.22.1304.  Plugging  Methods 
and  Procedure. 

Rule  36.22.1305.  Exception  for  Fresh 
Water  Wells. 

Rule  36.22.1306.  Approval  for  Pulling 
Casing  and  Reentering  Wells. 

Rule  36.22.1307.  Restoration  of 
Surface. 

Rule  36.22.1308.  Plugging  and 
Restoration  Bond. 

Rule  36.22.1309.  Subsequent  Report 
of  Abandonment. 

Rule  36.22.1401.  DefiniUons. 

Rule  36.22.1402.  Underground 
Injection. 

Rule  36.22.1403.  Application 
Contents  and  Requirements  Rules. 

Rule  36.22.1404  and  36.22.1405. 
Reserved. 

Rule  36.22.1406.  Corrective  Action. 

Rule  36.22.1407.  Signing  the 
Application. 

Rule  36.22.1408.  Financial 
Responsibility. 

Rule  36.22.1409.  Hearings. 

Rule  36.22.1410.  Notice  of 
Application. 

Rule  36.22.1411.  Board  Authorization. 

Rules  36.22.1412  and  36.22.1413. 
Reserved. 

Rule  36.22.1414.  Notice  of 
Commencement  or  Discontinuance — 
Plugging  of  Abandoned  Wells. 
Rule  36.22.1415.  Records  Required. 
Rule  36.22.1416.  Mechanical 
Integrity. 
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Rule  36.22  1417  Notification  of 
Tests — Reporting  Results 

Rule  36  22  1418  Exempt  Aquifers 

Rule  36.22  1419  Tubingless 
Completions 

Rules  36  22  1420  and  36.22.1421 
Reserved. 

Rule  36  22.1422   Permit  Conditions 

Rule  36.22.1423    In)ec:tion  Fe« — Well 
Classification 

Rule  36.22.  IhOr^Vho  May  Apply  for 
Determination 


Rule  36.22.1602.  Application 
Requirements  and  Contents. 

Rule  36.22.1603.  Documents  and 
Technical  Data  Supporting  Application. 

Rule  36.22.1604.  Docket  Number. 

Rule  36.22.1605.  List  of 
Applications — Public  Access. 

Rule  36.22.1606.  Objections  to 
Applications. 

Rule  36.22.1607.  Deadlines  for  Action 
Determinations 

Rule  36  22  1608   Deficient 
Applications 


Rule  36.22.1609.  Board  Action  on 
Ap>plications. 

Rule  36.22.1610.  Special  Findings  and 
Determinations  New  Onshore 
Production  Wells  Under  Section  103. 

Rule  36.22.1611.  Special  Findings  and 
Determinations  Stripjjer  Well 
Production. 

|FR  Doc.  96-29451  Filed  ll-l»-96;  8:45  am] 
MLUNQ  COM  MM  M  P 


Tuesday 
November  19,  1996 


Part  IV 


Department  of 
Education 

Reauthorization  of  the  Higher  Education 
Act;  Notice 
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OEPARTMEMT  OF  EDUCATION 

n— MlhoflfWon  of  ttw  Higher 
Education  Act 

AQENCV:  [)epajrtment  of  Education. 
ACTION:  Notice  of  regional  meetings  and 
request  for  comment  to  obtain  public 
involvement  in  the  development  of 
policies  relating  to  the  reauthorization 
of  the  Higher  Education  Act. 

SUMMARY:  The  Secretary  will  convene 
six  public  meetings  to  obtain  public 
comment  for  use  in  developing 
proposals  for  the  reauthorization  of  the 
Higher  Education  Act.  In  addition,  the 
Secretary  invites  written  comments, 
suggestions,  or  ideas  regarding 
reauthorization  proposals. 
DATES:  Comments  must  be  received  by 
the  Department  on  or  before  January  31. 
1997.  Comments  may  also  be  submitted 
at  regional  meetings  to  be  held  on 
December  6-17.  1996.  (See  dates,  time 
and  location  of  regional  meetings  under 
the  "Supplementary  Information" 
section  of  this  notice.) 
AOOMCSSCS:  All  comments  concerning 
the  reauthorization  of  the  Higher 
Education  Act  should  be  addressed  to 
Adam  Ochlis.  600  Independence 
Avenue.  S.W  .  ROB-3.  Room  4050, 
Washington.  DC  20202  or  to  the 
following  internet  address  that  has  been 
created  specifically  for  reauthorization: 
reauth_led.gov 

FOR  FURTHER  StFONMATION  COfTTACT:' 
Persons  wishing  to  obtain  additional 
information  regarding  the  regional 
meetings  should  call  Sandra  Wood  or 
Tia  Cx)sey  at  (202)  205-2987. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMnrrARY  MFORMATXM:  Student 
financial  aid  programs  and  other 
programs  authorized  under  the  Higher 
Education  Act  (HEA)  have  dramatically 
increased  access  to  higher  education  for 
a  broad  range  of  students.  As  the 
Department  of  Education  begins  to 
consider  proposals  to  reauthorize  the 
HEA.  it  looks  to  build  upon  its 
accomplishments  in  providing  access  to 
students  and  increasing  educational 
opportunity. 

In  recent  years,  the  Department  has 
worked  hard  to  help  students  pay  for 
postsecondary  education.  The  amount 
of  Federal  student  aid  available 
increased  by  $10  billion  between  1993 
and  1995  With  the  enactment  of  the 
fiscal  year  1997  appropriations  bill,  aid 
available  to  students  will  increase  to  a 


record  total  of  S36  billion  for  an 
estimated  7.7  million  atudenta.  In 
particular,  the  Pell  Grant  maximvim 
award  will  increase  from  $2,300  in  1993 
to  $2,700  in  1997.  and  the  anwunt 
appropriated  for  the  College  Work- 
Study  program  will  increase  35  percent, 
to  $830  million,  from  1996  to  1997.  The 
Department  has  also  worked  to  expend 
access  and  encourage  first-generation, 
low-income,  college  students  to  attend 
and  complete  college.  In  fiscal  year 
1997,  the  Federal  TRIO  programs  will  be 
funded  at  $500  million,  an  increase  of 
$37  million.  These  programs  will  serve 
approximately  685.000  at-risk  students 
by  providing  outreech  and  support 
services,  as  %vell  as  information  about 
postsecondary  education  opportunities. 

The  Administration  has  also  proposed 
the  Hope  Scholarship  tax  credit,  a 
$10,000  tax  deduction  for  education  and 
training  expenses,  and  the  ability  to 
withdraw  fiom  Individual  Retirement 
Accounts  to  help  pay  for  postsecondary 
education.  These  initiatives  would 
promote  access  and  savings  for 
postsecondary  education  for  eligible 
individuals.  In  addition,  the 
Presidential  Honors  Scholarship 
proposal  would  encourage  academic 
excellence  by  providing  a  Si, 000 
scholarship  to  every  high  school  student 
graduating  in  the  top  five  percent  of  his 
or  her  class.  And  the  Administration's 
national  service  initiative.  AmeriCorps. 
continues  to  provide  scholarships  and 
loan  forgiveness  to  students  in  return  for 
community  service. 

In  addition,  the  Student  Loan  Reform 
Act  in  1993  has  revolutionized  the 
federal  student  loan  system  by  reducing 
costs  for  borrowera  and  creating  the 
Direct  Loan  program,  a  simpler,  more 
automated  and  accountable  system.  The 
Direct  Loan  program  offera  borrowera  a 
choice  of  repayment  options,  including 
income-contingent  repayment,  that 
makes  it  easier  for  borrowera  to  manage 
their  student  loan  debt.  Even  students 
who  have  not  borrowed  under  the  Direct 
Loan  program  have  benefited  from 
improvements  in  the  Federal  Family 
Education  Loan  (FFEL)  programs 
through  reduced  fees  and  improved 
customer  service  as  a  result  of  increased 
competition  between  the  two  programs. 

Overall,  the  programs  authorized 
under  the  HEA  work  well  and  provide 
a  strong  foundation  of  support  for 
higher  education.  As  part  of 
reauthorization,  the  Department  will 
consider  how  to  make  these  programs 
work  better  and  how  to  ensure  that  they 
complement  the  President's  proposed 
initiatives  to  increase  savings  for 
education  and  to  reduce  taxes  for 
persons  who  invest  in  their  education. 
Reauthorization  will  occur  in  the 


context  of  a  growing  population  of 
college  students  who  need  financial 
assistance,  making  this  effort  that  much 
more  important. 

The  Department's  proposals  will 
build  on  the  accomplishments  of  the 
pest  four  jreara  and  incorporate  the 
following  goals  and  principles,  which 
aim  to  improve  access  to  postsecondary 
education,  reduce  burden  where 
appropriate,  and  ensure  accountability 
for  taxpayer  funds. 

I.  Acceea    opport—Hy  witk 
reepoMlMlity.  The  Deputment  of 
Education  will  continue  to  strive  to 
ensure  access  to  higher  education  for  all 
students,  while  encouraging  Eunilies 
and  students  to  take  responsibility  for 
their  own  education.  In  this  time  of 
increasing  demand  for  higher  education 
and  tight  federal  and  state  budgets, 
students  and  their  parents  must  take  an 
even  more  active  role  in  financing  their 
educations. 

•  Students.  As  prinuiry  beneficiaries 
of  postsecondary  education,  students 
should  invest  in  themselves  and  make 
the  most  of  their  educational 
opportunities.  They  should  be  rewarded 
for  high  academic  performance  and 
should  not  be  penalized  for  saving  or 
working  to  pay  for  college.  Options  for 
achieving  these  principles  include 
further  increases  in  the  Pell  Grant 
maximiun.  continuation  of  strong 
campus-based  programs  including  the 
Work-Study  program,  providing 
students  with  a  range  of  options  for  loan 
repayment  (including  income 
contingent  repayment),  encouraging 
students  to  save  or  work  to  finance  their 
education,  and  providing  necessary 
support  for  students  with  special  needs. 

•  Families.  To  the  extent  that  families 
are  able  to  finance  or  contribute  to  their 
children's  educations,  they  must  accept 
this  responsibility.  Financial  aid. 
including  grants,  work  study,  and  loans, 
and  tax  incentives  should  be  provided 
to  help  families  and  students  meet  this 
responsibility.  The  perception  that 
families  are  penalized  for  saving  must 
be  changed,  and  the  federal  government 
should  provide  appropriate  vehicles  to 
encourage  parents  to  save  for  their 
children's  educations.  Examples  of  ways 
that  the  federal  government  can 
encourage  access  and  saving  include 
increasing  the  maximum  Pell  Grant 
award,  enacting  the  HOPE  Scholarship 
proposal  and  the  $10,000  tuition  tax 
deduction,  and  allovring  Individual 
Retirement  Accounts  to  be  used  for 
higher  education. 

•  Federal  government.  The  federal 
government  can  help  families  pwy  for 
college  through  targeted  financial  aid 
and  tax  incentives.  This  role  includes 
making  students  aware  of  their 
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opportunities  early  so  that  they  can 
prepare,  academically  and  financially, 
for  college,  as  well  as  making  the 
financial  aid  delivery  system  more 
efficient. 

•  States.  State  governments  play  a 
vital  role  in  providing  access  to 
postsecondary  education  through 
support  for  public  colleges  and 
univeraities  and  state  student  aid.  The 
states  should  continue  to  invest  in  the 
education  of  their  students  in  spite  of 
tight  state  budgets  and  limited 
resources. 

•  Postsecondary  institutions. 
Postsecondary  institutions  have  the 
opportunity  to  obtain  federal  funds  to 
help  students  pay  for  college  and  the 
responsibility  to  provide  quality 
programs  and  support  to  students. 
Institutions  also  have  the  responsibility 
to  be  fiscally  responsible,  especially  in 
their  management  of  federal  funds. 

n.  Support  of  efifective  education — 
high  standarda^iigh  achievement 
Federal  programs  should  continue  to 
promote  and  enhance  outstanding 
educational  opportunities  and 
encourage  students  to  take  advantage  of 
those  opportimities  to  the  best  of  their 
abilities.  The  federal  government's 
programs  and  overeight  responsibilities 
should  also  encourage  the  effective  use 
of  new  technology  and  other 
innovations  in  the  delivery  of 
postsecondary  education  to  provide 
high  quality  postsecondary  education 
that  meets  the  changing  needs  of 
students. 

m.  Simplify  program  delivery  and 
improve  management.  Students  and 
postsecondary  institutions  should 
continue  to  receive  outstanding 
customer  service  in  a  predictable  and 
seamless  way  so  that  they  are  assured  of 
aid  and  can  plan  ahead.  In  particular, 
Federal  programs  should  be  simplified 
and  burden  should  be  reduced  as  much 
as  possible  while  maintaining 
accountability  for  federal  funds.  The 
Department  has  worked  during  the  past 
four  years  to  reinvent  regulations  and 
reduce  burden  by  eliminating 
requirements  that  do  not  protect  the 
Federal  fiscal  interest,  improve 
accoimtability,  or  protect  students. 

•  Providing  strong  customer  service. 
The  reauthorization  of  the  HEA  should 
provide  for  an  environment  in  which 
students  are  recognized  as  the  most 
important  customers  of  financial  aid. 
Customer  service  should  be  expanded  to 
make  the  delivery  of  student  aid  as 
efficient  and  effective  as  possible. 

•  Reducing  burden.  The  Department 
of  Education  must  administer  its 
programs  with  the  least  burden  possible 
on  students,  families,  and  institutions, 
while  protecting  students  and  federal 


funds.  Statutory,  regulatory,  and 
administrative  burden  must  be  reduced 
wherever  possible  for  all  institutions, 
and  the  Federal  government  should 
provide  additional  burden  reduction  to 
institutions  with  a  record  of  outstanding 
management  of  federal  programs  and  to 
institutions  that  pose  little  financial  risk 
to  Federal  funds. 

•  Ensuring  accountability:  The 
Department  of  Education  must  ensure 
that  taxpayer  funds  are  not  wasted  or 
abused.  Institutions  that  are  not 
providing  strong  education  or  training 
should  not  be  eligible  to  participate  in 
federal  programs. 

IV.  Improving  outreach  to  potential 
students  and  linkages  to  employment 
and  elementary/senmdary  education 
programs.  The  Department  of  Education 
must  improve  outreach  to  secondary 
students,  including  disabled  and 
disadvantaged  students.  Federal 
programs  should  also  help  students 
move  into  the  workforce. 

Questions 

As  the  previous  principles  and  goals 
indicate,  the  Department  is  committed 
to  enhancing  access  to  postsecondary 
education  for  all  students  and  working 
to  reduce  the  costs  and  burdens 
associated  with  the  programs.  The 
Department  seeks  comments,  ideas,  or 
suggestions  on  the  issues  and  ideas 
presented  here,  as  well  as  the  following 
questions,  as  it  begins  to  consider 
proposals  for  reauthorization. 

a.  How  can  the  Federal  government 
continue  to  provide  better  access  and 
promote  additional  educational 
opportunity  for  all  students,  including 
students  with  disabilities,  within  the 
fitunework  of  the  Higher  Education  Act? 
How  can  the  Federal  government 
encourage  greater  peraistence  and 
completion  of  postsecondary  education? 

b.  How  can  existing  programs  be 
changed  and  made  to  work  more 
efficiently  and  effectively? 

c.  How  can  the  programs  be  changed 
to  eliminate  any  unnecessary  burdens 
on  students,  institutions,  or  the  Federal 
government,  yet  maintain  accountability 
of  taxpayer  funds? 

d.  Are  there  other  ideas  or  initiatives 
that  should  be  considered  during 
reauthorization  that  would  improve  the 
framework  in  which  the  Federal 
goverrmient  promotes  access  to 
postsecondary  education  and  ensures 
accountability  of  taxpayer  funds? 

Regional  Meetings 

Participants  are  welcome  to  address 
these  and  other  issues  relating  to  the 
reauthorization  of  the  Higher  Education 
Act,  either  by  attending  the  regional 
meetings  or  submitting  written 


comments.  Individuals  who  wish  to 
testify  at  any  of  the  regional  hearings  are 
encouraged  to  do  so.  Time  allotted  for 
each  individual  to  testify,  will  be  limited 
and  will  depend  on  the  number  of 
speakere  wishing  to  testify  at  each 
session.  It  is  likely  that  each  participant 
choosing  to  testify  will  be  liinited  to 
three  minutes  or  less. 

The  dates  and  location  of  the  six 
regional  meetings  appear  below.  The 
Department  of  Education  has  reserved  a 
limited  number  of  rooms  at  each  of  the 
following  hotels  at  a  special  government 
per  diem  room  rate.  To  reserve  these 
rates,  be  certain  to  inform  the  hotel  that 
you  are  attending  the  reauthorization 
hearings  with  the  Department  of 
Education.  The  meetings  are  open  to  the 
public,  and  the  meeting  rooms  and 
proceedings  will  be  accessible  for 
individuals  with  disabilities.  When 
making  reservations,  individuals  must 
indicate  the  need  for  any  special 
accommodations. 

Dates,  Time  and  Location  of  Regional 
Meetings 

December  6,  1996.  2:00  p.m.-5:00 
p.m.,  Atlanta  Hilton  &  Towers,  Atlanta. 
Georgia;  1-404-659-2000  and  ask  for 
reservations. 

December  9.  1996,  2:00  p.m.-5:00 
p.m..  Holiday  Inn  Select.  Phoenix, 
Arizona;  1-602-273-7778  and  ask  for 
reservations. 

December  10,  1996,  2:00  p.m.-5:00 
p.m.,  Park  Plaza  Hotel.  San  Francisco, 
California  1-600-411-7275  and  ask  for 
reservations. 

December  12,  1996,  2:00  p.m.-5:00 
p.m..  Hotel  Sofitel,  Chicago.  Illinois  1- 
800-233-5959  and  ask  for  reservations. 

December  13,  1996,  2:00  p.m.-5:00 
p.m.,  Back  Bay  Hilton  Hotel,  Boston, 
Massachusetts.  1-800-874-0663  and 
ask  for  reservations. 

December  17,  1996,  2:00  p.m.-5:00 
p.m.,  Washington  Hilton  Hotel, 
Washington,  District  of  Columbia  1- 
202-797-5820  &  ask  for  reservations. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  reauthorization  of  the 
Higher  Education  Act.  Comments  will 
be  available  for  public  inspection, 
during  and  after  the  comment  period  in 
room  4050.  Regional  Office  Building  3, 
7th  and  D  Sti^ets  SW.  Washington,  D.C., 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m..  Monday  through  Friday  of  each 
week  except  Federal  Holidays. 
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OFFICE  OF  PERSONNEL 
MANAOEMENT 

Proposed  Personnel  Msnagement 
Demonstrstion  Project;  Psy  For 
Applied  Skins  System-,  Depsrtment  of 
Vetersns  Affslrs  (VA) 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  Proposed 

Demonstration  Project. 

summary:  Title  VI  of  the  Civil  Service 
Reform  Act.  5  U.S.C.  4703.  authorizes 
the  Office  of  Personnel  Management 
(OPM)  to  conduct  demon.stration 
projects  that  experiment  with  new  and 
different  personnel  management 
concepts  to  determine  whether  such 
changes  in  personnel  policy  or 
procedures  would  result  in  improved 
Federal  personnel  management. 

VA  is  proposing  one  oemonstration 
project  to  initially  cover  two  Veterans 
Benefits  Regional  OfHces:  New  York  and 
Detroit.  Additional  Regional  Offices 
may  be  added  during  the  duration  of  the 
project. 

DATES:  To  be  considered,  written 
comments  must  be  submitted  on  or 
before  February  3.  1997;  public  hearings 
will  be  scheduled  as  follows: 

1.  Wednesday.  January  8.  1997.  10:00 
a.m.  in  New  York,  New  York. 

2.  Wednesday.  January  15.  1997. 
10:00  a.m.  in  Detroit.  Michigan.  At  the 
time  of  the  hearings,  interested  persons 
or  organizations  may  present  their 
written  or  oral  comments  on  the 
proposed  demonstration  project.  The 
hearings  will  be  informal.  However, 
anyone  wishing  to  testify  should  contact 
the  person  listed  under  FOR  further 
INFORMATION  CONTACT,  and  state  the 
hearing  location,  .so  that  OPM  can  plan 
the  hearings  and  provide  sufficient  time 
for  all  interested  persons  and 
organizations  to  be  heard.  Priority  will 
be  given  to  those  on  the  schedule,  with 
others  speaking  in  any  remaining 
available  time.  Each  speaker's 
presentation  will  be  limited  to  ten 
minutes.  Written  comments  may  be 
submitted  to  supplement  oral  testimony 
during  the  public  comment  period. 
ADDRESSES:  Comments  may  be  mailed  to 
Joan  Jorgenson.  US.  Office  of  Personnel 
Management.  19(M)  E.  Street.  NW.  Room 
7460.  Washington.  DC:  20415;  public 
hearings  will  be  held  at  the  following 
locations: 

1.  New  York — Department  of  Veterans 
Affairs.  Veterans  Benefits 
Administration  (VBA),  New  York 
Regional  Office.  Room  321.  245  W 
Houston  Street.  New  York.  New  York. 

2.  Detroit — Department  of  Veterans 
Affairs.  VBA.  Detroit  Regional  Office. 


Patrick  V.  McNamara  Federal 
Building.  477  Michigan  Avenue. 
Room  1194.  Detroit,  Michigan. 
FOR  FURTHER  MFOMMATION  CONTACT:  (1) 
On  proposed  demonstration  project: 
Rita  Kowalski  or  Veronica  Wales. 
Veterans  Benefits  Administration 
Regional  Office.  245  W.  Houston  Street, 
New  York.  New  York,  10014,  212-807- 
3050:  (2)  On  proposed  demonstration 
project  and  public  hearings:  Joan 
jorgenson.  U.S.  Office  of  Personnel 
Management.  1900  E  Street.  NW,  Room 
7460,  Washington.  DC  20415,  202-606- 
1315. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  project  involves  replacement 
of  the  classification  and  General 
Schedule  pay  systems  with  a 
compensation  system  which  includes 
pay  for  applied  skills  and  variable  pay. 
It  will  also  emphasize  organizational 
and  team  performance  instead  of 
individual  performance,  and  learning. 

Dated:  November  12,  1996. 
Office  of  Personnel  Management. 
|«m«  B.  King. 
Director. 
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I.  Executive  Summary 

The  project  was  designed  by  the  New 
York  Regional  Office  (NYRO).  Veterans 
Benefits  Administration,  with  the 
participation  of  the  Department  of 
Veterans  Affairs  (VA).  the  Office  of 
Personnel  Management  (OPM)  and  the 
American  Federation  of  Government 
Employees  (AFGE).  The  purpose  of  the 


project  is  to  continue  the  organizational 
transformation  already  in  progress  and 
fundamentally  change  the  human 
resource  process  so  that  the  systems  in 
the  process  focus  upon  the  customers. 
The  project  focuses  on  three  stages  of 
the  Human  Resource  Process:  (a)  the 
Entrance  Stage  that  brings  employees 
into  the  organization  and  introduces 
them  to  its  mission,  vision,  values,  and 
culture:  (b)  the  Maintenance  and 
Support  Stage  that  includes  everything 
that  sustains,  develops,  and  focuses 
employees  upon  serving  veterans  and 
their  families  and  meeting  its 
organizational  outcome  measures:  and, 
(c)  the  Exit  Stage  that  deals  with  issues 
affecting  employees  leaving  the 
organization.  The  project  will  also  test 
the  effectiveness  of  skills-based  pay  on 
the  organization's  ability  to  meet  its 
organizational  goals  and  as  a  means  of 
compensating  employees  for  the  skills 
and  competencies  that  the  organization 
needs  and  that  they  acquire,  develop, 
and  use.  The  demonstration  project  will 
be  phased  in  at  both  the  New  York  and 
Detroit  Regional  Offices.  The  NYRO  will 
start  with  its  Veterans  Benefits  and 
Services  Business  Line  where  most  of  its 
reengineering  effort  has  taken  place.  The 
Detroit  Regional  Office  will  also  begin 
in  its  Veterans  Benefits  and  Services 
Business  Line.  Additional  business  lines 
will  be  added  as  they  are  reengineered 
during  the  course  of  the  demonstration 
project. 

n.  Introduction 

A.  Purpose 

The  purpose  of  the  project  is  to 
improve  the  delivery  of  benefits  and 
services  provided  to  VA's  unique 
customers — veterans  and  their  families; 
to  provide  the  best  value  to  American 
taxpayers;  and  to  create  a  human 
resources  system  that  enables 
employees  to  develop  and  apply  the 
skills  and  competencies  heeded  to  better 
serve  their  customers.  This  improved 
service  will  be  provided  by  self-directed 
work  teams  whose  members  are 
compensated  based  on  the  skills  and 
competencies  they  acquire,  develop, 
and  use  which  support  the  goals  and 
mission  of  the  New  York  and  Detroit 
Veterans  Benefits  Regional  Offices. 

B.  Problems  With  the  Present  System 

The  Veterans  Benefits  Administration 
(VBA),  a  part  of  the  Department  of 
Veterans  Affairs,  provides  benefits  and 
services  to  veterans  and  their  families. 
VBA  has  encouraged  its  Regional 
Offices  to  actively  transform  the  way 
they  do  business  and  is  now  requiring 
them  to  use  core  organizational  outcome 
measures  to  determine  if  they  are 
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successful.  The  Regional  Offices  in  New 
York  and  Detroit  are  involved  in 
activities  such  as  Total  Quality 
Management  (TQM),  reengineering  and 
organizational  system  design  that  focus 
on  improving  service  to  veterans  and 
their  families.  Both  Regional  Offices 
have  reengineered  and  streamlined  their 
processes  to  emphasize  the  customer 
and  provide  faster  turn-around  of 
veterans  claims.  The  new  emphasis  on 
customer  service  and  organizational 
performance  are  not  fully  supported  by 
the  existing  human  resource  systems. 
The  hierarchical  nature  and  physical 
structure  of  the  existing  General 
Schedule  compensation  and 
classification  systems  do  not  provide 
the  flexibility  and  adaptability  needed 
to  move  the  Regional  Offices  forward  in 
their  reengineering  process.  The  existing 
structures  do  not  provide  managers  with 
the  flexibility  they  need  to  structure 
teams  so  that  they  can  function  most 
effectively  and  they  do  not  encourage 
employees  to  acquire  a  broader  base  of 
skills  and  competencies  needed  by  the 
organization  in  order  to  provide  one- 
stop  shopping  to  the  veteran  customer 
and  family  and  to  address  backlogs  in 
benefit  claims  processing. 

C.  Changes  Required/Expected  Benefits 

The  VA  Pay  for  Applied  Skills 
Demonstration  Project  continues  the 
extensive  reengineering  of  work  and 
structiu^l  systems  already  accomplished 
at  the  NYRO  as  a  National  Performance 
Review  (NPR)  reinvention  lab  and  the 
organizational  outcome  measures 
developed  and  implemented  at  the 
NYRO  as  a  Government  Performance 
and  Results  Act  (GPRA)  pilot  site.  This 
project,  since  it  is  closely  dependent 
upon  the  organizational  outcome 
measures  as  defined  by  GPRA,  will  align 
human  resource  systems  to  business 
needs;  design  and  test  a  himian  resoiux:e 
process  that  will  support  an 
organization  reengineered  around  the 
customer;  assess  a  human  resource 
system  that  supports  employee 
accountability,  growth  and  ownership  of 
organizational  outcomes;  and,  provide 
demonstration  project  participants  with 
the  opportunity  to  test  systems  that 
meet  project  principles  and  operating 
guidelines,  overall  outcome  measures, 
and  mission  requirements  and  customer 
needs  of  the  organizations  involved. 

In  addition  to  the  expected  benefits 
mentioned  above,  the  following  key 
principles  are  critical  to  the  VA  Pay  for 


Applied  Skills  Demonstration  Project: 
(a)  ft  is  important  for  employees  to 
continually  focus  upon  the  needs  of 
veterans  and  their  families;  (b) 
Organizational  goals  help  employees 
and  the  entire  organization  to  recognize 
what  is  important  and  to  know  when 
they  are  successful;  (c)  The 
organizational  outcome  measures  will 
define  the  types  of  human  resource 
systems  put  into  place,  since  they  are 
the  touchstone  for  all  Regional  Office 
systems;  (d)  The  demonstration  project 
will  show  how  the  organizational 
outcome  measures  that  are  envisioned 
in  GPRA  can  help  define  human 
resource  systems;  (e)  When  developing 
mechanisms  for  monitoring 
organizational  outcome  measures,  it  is 
essential  to  bring  the  outcome  measures 
to  the  employee's  "line  of  sight"  and  at 
a  level  where  each  employee  knows  that 
he  or  she  will  be  able  to  affect  these 
outcomes;  (f)  While  the  Organizational 
Performance  Management  System  and 
the  Compensation  System  are  key 
components  of  the  demonstration 
project,  these  systems  cannot  be  put  into 
place  alone.  They  have  a  dramatic  effect 
on  other  systems  within  the  Regional 
Office;  (g)  The  Merit  System  Principles 
will  be  inherent  in  every  aspect  of  the 
reengineered  human  resource  process 
and  systems;  (h)  Any  policies  and 
procedures  developed  will  be 
streamlined,  customer-focused,  and 
designed  so  that  authority  is  at  the 
lowest  possible  level;  (i)  Policies  and 
procedures  will  be  developed  with  the 
belief  that  people  want  to  do  the  right 
thing  and  that  the  systems  developed 
will  not  be  designed  with  the  exception 
in  mind;  (j)  The  demonstration  project 
will  use  the  organizational  outcome 
measures,  as  defined  by  GPRA,  to  help 
evaluate  its  effectiveness;  (k)  Policies 
and  procedures  developed  will  maintain 
budget  discipline,  be  cost-effective  and 
keep  administrative  costs  down,  since 
the  needs  of  the  American  taxpayer 
must  also  be  considered;  (1)  Employees 
and  the  union  will  be  involved  in 
developing  human  resource  systems, 
since  these  systems  exist  because 
employees  exist;  (m)  Customers  and 
stakeholders  may.  be  involved  in  the 
project  for  ideas  affecting  design, 
operation  or  assessment;  (n)  Teams,  or 
organizational  units,  do  not  compete 
against  each  other.  Each  team,  or 
organizational  component,  competes 
against  accomplishing  the 
organizational  outcome  measures;  (o) 

Figure  1 :  Series  by  Business  Lines 


Employees  will  be  paid  based  upon  the 
achievement  of  organizational  goals  and 
the  development  and  application  of  the 
skills  needed  to  meet  those  goals;  and 
(p)  The  exploration  of  new  ideas, 
creativity,  flexibility  and  continuous 
improvement  is  a  project  norm.  Ideas 
and  options  will  be  tested  with  the 
understanding  that  if  something  does 
not  work,  the  organization  will  have 
learned  from  the  experience  and  be 
willing  to  implement  changes  based  on 
the  experience. 

D.  Participating  Organizations 

The  two  Veterans  Affairs  offices 
initially  participating  in  the  project  are: 

VA  Regional  Office.  New  York.  New 

York 
VA  Regional  Office,  Detroit,  Michigan 

E.  Participating  Employees 

The  demonstration  project  in  the 
Department  of  Veterans  Affairs, 
Veterans  Benefits  Administration,  vriW 
include  all  General  Schedule  employees 
in  the  Regional  Offices  in  Detroit  and 
New  York.  Each  organization  will  phase 
in  the  project  to  meet  its  particular 
needs.  Each  organization  will  have  the 
option  of  covering  their  entire 
organization  and  of  phasing  in  the 
project  during  the  initial  three  year 
period  of  the  five  year  demonstration 
project. 

For  example,  since  NYRO  is  both  an 
NPR  reinvention  lab  and  a  GPRA  pilot 
site,  it  is  farther  along  in  its  plaiming  for 
demonstration  project  implementation. 
In  the  NYRO,  the  demonstration  project 
will  cover  the  entire  office  and  will 
incorporate  the  total  human  resource 
system  described  in  this  proposal.  The 
project  will  be  phased  in,  since  the 
NYRO  plans  to  continue  its 
reengineering  effort  to  include  the 
remaining  business  lines  and  support 
activities.  The  NYRO  will  start  with  the 
Veterans  Benefits  and  Services  Business 
Line  where  most  of  the  reengineering 
has  taken  place;  however,  the  NYRO 
plans  to  reengineer  its  field  and  support 
elements  and  will  incorporate  this  work 
into  the  demonstration  project,  ft  will 
also  expand  coverage  to  Veterans  Homes 
and  the  Veterans  Jobs  Lines  after  the 
reengineering  effort  in  these  areas  are 
completed  and  will  include  leadership 
positions  covered  by  the  General 
Schedule  under  the  project.  Figure  1 
lists  the  series  and  positions  currently 
in  the  business  lines. 


Series 
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Title 
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Benefits 


Homes 
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Figure  i  :  Series  by  Business  Lines— Continued 
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The  NYRO  is  part  of  the  Veterans 
Benefits  Administration  and  has  four 
biisiness  lines — Veterans  Beneflts. 
Veterans  Homes.  Veterans  fobs,  and 
Support.  It  serves  1.2  million  veterans 
in  31  counties  and  distributes  over  $52 
million  in  benefits  every  month.  Its 
operating  budget  is  $17  million. 

As  of  September  30.  1995.  the  NYRO 
employed  340  people  in  36 
occupational  series.  Their  grades  ranged 
from  GS-3  to  GS-15  while  one  position 
was  in  the  Senior  Executive  Service 
(SES)  (See  Figure  1).  Of  these 
employees.  33.5%  were  veterans. 
Disabled  veterans  accounted  for  10%  of 
the  veterans  employed;  Vietnam 
veterans  accounted  for  20.4%  of  the 
veterans  employed. 

In  the  NYRO.  48.7%  of  the  employees 
were  women,  12.8%  were  people  with 
disabilities  and  53.7%  were  minorities. 


The  minority  representation  was:  36.5% 
African  Americans;  14.6%  Hispanics; 
2.3%  Asian  Pacific  Islanders:  and  .3% 
Native  Amencana.  The  minority 
representation  is  significant,  since  it 
reflects  the  veteran  population  in  New 
York  aty.  The  following  chart  depicts 
the  number  of  employees  in  each  series 
at  the  VA  New  York  Regional  Office  as 
of  September  30.  1995. 

Figure  2:  NYRO  Series  Distribution 
9/3Cy95 


Figui^  2:  NYRO  Series  Distribution 
9/30/95 — Continued 
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Figure  2:  NYRO  Series  Distribution 
9/30/95— Continued 
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The  Detroit  Regional  Office  is  also 
part  of  the  Veterans  Benefits 
Administration  and  has  three  primary 
business  lines — veterans  benefits,  home 
loans  and  job  rehabilitations — as  well  as 
a  support  activity.  The  Detroit  Regional 
Office  serves  over  .95  million  veterans 
in  the  State  of  Michigan  and  distributes 
over  $38.6  billion  in  benefits  every 
month.  The  operating  budget  is  $11.8 
billion. 

As  of  Septemlwr  30. 1995,  the  Detroit 
Regional  Office  employed  269  people  in 
35  occupational  series.  Their  grades 
ranged  from  GS-3  to  GS-15  with  one 
position  in  the  Senior  Executive 
Service.  Of  these  269  employees,  34.8% 
were  veterans.  Disabled  veterans 
accounted  for  10.6%  of  all  employees  or 
30.5%  of  all  veteran  employees; 
Vietnam  veterans  accounted  for  28.2% 
of  all  employees  and  81.1%  of  the 
veterans  employed. 

In  the  Detroit  Re^onal  Office,  54.7% 
of  employees  are  women.  Eleven 
percent  are  {>eople  with  disabilities  and 
50.3%  are  minorities.  The  following 


ethnic  distribution  existed:  African 
Americans— 48. 7% ;  Hispanics — .08% ; 
Asian  Pacific  Islanders— .04%;  Native 
Americans — .04%.  The  minority 
representation  reflects  the  population  in 
the  Detroit  metropolitan  area.  The 
following  chart  depicts  the  number  of 
employees  in  each  series  at  the  VA 
Detroit  Regional  Office  as  of  September 
30, 1995. 

FIGURE  3:  VA  DETROIT  REGIONAL 
OFFICE  SERIES  DISTRIBUTION  9/30/95 
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FIGURE  3:  VA  DETROIT  REGIONAL  OF- 
FICE Series  Distribution  9/30/ 
95— Continued 
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(F)  Union  Involvement 

The  American  Federation  of 
Government  Employees  (AFGE)  Local 
138  represents  employees  at  the  Detroit 
Regional  Office,  while  AFGE  Local  1151 
represents  employees  at  the  New  York 
Regional  Office.  The  Regional  Offices 
are  continuing  to  fulfill  their  obligations 
to  consult  and/or  negotiate  with  ^e 
AFGE  Locals  in  accordance  with  5 
U.S.C.  4703(fl  and  7117.  The 
participation  with  the  Locals  is  within 
the  spirit  and  intent  of  Executive  Order 
12871. 

AFGE  Local  1151  in  the  New  York 
Regional  Office  has  been  involved  with 
and  has  participated  in  the  development 
of  the  project  since  its  inception.  As  the 
Detroit  Re^onal  Office  has  become  part 
of  the  project,  Local  138  has  also  played 
an  active  role.  The  unions  are  an 
integral  part  of  the  demonstration 
project  and  will  he  full  partners  in  the 
project. 

liie  demonstration  project  will  have  a 
steering  committee.  In  line  with  the 
Partnership  Agreement,  the  unions  will 
be  represented  on  the  PoUcy  Board, 
local  steering  committees  and  any 
standing  committees  involved  in  the 
demonstration  project. 

G.  Project  Design 

llie  demonstration  project  request  is 
the  result  of  a  change  process  that  the 
NYRO  began  5  years  ago.  The  NYRO  is 
an  example  of  the  type  of  transformation 
process  tibat  VBA  has  encouraged. 
Furthermore,  since  it  has  l>een 
designated  as  a  NPR  reinvention  lab  and 
as  a  GPRA  pilot  site,  VBA  has  used  the 
NYRO  to  develop  and  test  new  ways  of 
doing  wori:  and  providing  service  to 
veterans  and  their  families.  Five  distinct 
phases  mark  the  NYRO's  change 
process:  Total  Quality  Management,  the 
White  House  Study,  NPR,  O'RA,  and 
the  Interim  Compensation  Committee. 
Each  phase  is  described  below. 

(a)  Total  Quality  Management  (TQM) 
(1990-92) 

The  following  excerpt  from 
"REINVENTION:  History  and 
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Guidebook"  (^plains  what  the  quality 
efforts  had  done  for  the  NYRO  by  1992. 

They  had  trained  over  83%  of  their 
workforce  in  the  principles  and 
mechanics  of  quality  improvement  and 
had  established  over  27  quality 
improvement  teams  to  study  and 
enhance  their  services.  A  cultural  shift 
moved  prevailing  attitudes  from  "It's 
always  done  this  way."  to  "Why  do  we 
do  things  this  way?"  Moreover, 
supervisors  and  managers  had  begun  to 
change  their  leadership  behavior  from  a 
"command  and  control  style"  to  a  more 
facilitating  and  coaching 
approach.*    *    *   Employees  kept  up 
with  a  23%  increase  in  workload  caused 
by  a  rise  in  the  number  of  rules  and 
procedures  due  to  recent  Court  of 


Veterans  Appeals  (CXDVA)  decisions  and 
the  results  of  the  Omnibus  Budget  and 
Reconciliation  Act. 

While  the  NYRO  saw  improvements, 
COVA  and  the  Omnibus  Reconciliation 
Act  had  complicated  the  claims  process. 
It  now  took  almost  twice  the  time  to 
process  claims.  Something  more  than 
incremental  improvement  was  needed  if 
the  NYRO  wanted  to  continue  to 
improve  service  to  its  customers — 
veterans  and  their  families. 

(b)  The  White  House  Study  (1992-1993) 

When  the  White  House  in  conjunction 
with  the  OfRce  of  Management  and 
Budget  (OMB)  began  a  special,  three- 
year  study  to  see  how  well  quality 
improvement  efforts  could  improve 
customer  service,  the  Department  of 


Veterans  Affairs  selected  the  NYRO  as 
one  of  the  participants.  For  this  study, 
the  NYRO  decideid  to  reengineer  claims 
processing.  The  NYRO  used  an 
Organizational  Systems  Design  (OSD) 
Model  for  its  redesign  effort.  This  model 
(Figure  4)  was  a  "framework"  that 
helped  organize  the  NYRO's  thinldng 
about  how  its  organization  functioned. 
The  model  helped  the  NYRO: 

— Focus  upon  desired  outcomes,  or 
results; 

— Recognize  the  impact  of  the  external 
environment  upon  the  organization; 

— Understand  the  choices  it  could  make 
about  its  mission,  guiding  principles, 
influence  strategies,  goals  and 
objectives  and  organizational  systems. 

■LLMQ  oooc  taa-at-^ 
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Figure  4:  Organizational  System 
Design  (OSD)  Model 
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The  design  process  required  the 
NYRO  to  align  all  its  organizational 
choices  to  its  outcomes.  The  NYRO 
began  with  its  work  processes. 

After  one  year  of  looking  at  technical 
and  structural  systems,  it  fundamentally 
redesigned  the  way  it  did  its  work  with 
a  case  manager  approach  to  claims 
processing  that  used  self-directed  work 
teams.  It  took  25%  of  its  workload  and 
established  the  Prototype  Unit  in  1993. 

(c)  National  Performance  Review  (1993 
to  the  present) 

In  1993.  Vice  President  Al  Gore  began 
his  work  with  the  NPR.  The  Department 
of  Veterans  Affairs  nominated  and  the 
NYRO  was  designated  an  NPR 
reinvention  lab. 

The  NYRO  had  begun  its  work  by 
reviewing  its  technical  and  structural 
systems.  On  the  basis  of  its  analysis,  it 
redesigned  its  workflow  and  its 
structure  and  decided  to  use  self- 
directed  work  teams  and  a  case  manager 
approach  to  claims  processing.  On 
March  11,  1994.  Vice  President  A 1  Gore 
presented  the  first  Nationai  Performance 
Review  Hammer  Award  to  the  New 
York  Regional  Office.  The  NYRO 
Reinvention  Lab  received  the  award  for 
its  efforts  in  improving  customer 
service.  The  Hammer  Award  recognized 
a  measurable  improvement  in  customer 
service.  The  national  standard  for 
customer  service  required  Regional 
Offices  to  see  veterans  in  30  minutes: 
the  waiting  time  had  dropped  to  under 
3  minutes. 

(d)  Government  Performance  and 
Results  Act  (GPRA) 

The  OSD  model  focused  the  NYRO 
upon  outcomes  and  measures.  As  a 
result  when  VA  began  looking  for  a  pilot 
site,  the  NYRO  was  a  logical  choice.  The 
NYRO  was  committed  to  the  OSD  model 
and  wanted  its  outcome  measures  to  tell 
the  organization  how  well  it  was  serving 
veterans.  Becoming  a  GPRA  pilot  site 
enabled  the  NYRO  to  focus  upon  its 
information  and  measurement  systems. 
As  a  result,  as  soon  as  the  NYRO  had 
completed  reengineering  its  technical 
and  structural  systems,  it  began  a  one 
year  effort  to  develop  new 
organizational  performance  measures. 
The  old  information  and  measurement 
systems  had  VA  Central  Office.  OMB, 
Congress  and  the  General  Accounting 
Office  (GAO)  among  its  stakeholders. 
The  new  information  and  measurement 
system  added  customers  (veterans  and 
their  families),  employees,  and 
taxpayers  to  the  list  of  stakeholders.  The 
new  core  measures  are: 

Speed,  a  modification  of  the  old 
Timeliness  standard. 


Accuracy,  a  modification  of  the  old 
Quality  measure. 

Customer-based  measures,  a  new 
measure  supporting  the  Secretary's 
Putting 

"Veterans  First"  initiative  and  the 
National  Performance  Review, 

Employee  development  measures,  a 
new  measure  supporting  organizational 
learning,  and 

"Cost-per-claim."  a  unit  cost  measure 
that  replaced  Productivity. 

The  NYRO  considers  all  measures  in 
its  "Balanced  Scorecard"  approach  and 
will  use  them  to  drive  Regional  Office 
planning.  (See  Appendix  A  for  a 
detailed  description  of  the  measures.) 
The  "Balanced  Scorecard"  has  become 
the  focal  point  of  assessing  how  well  the 
NYRO  is  serving  veterans  and  their 
families.  The  core  measures  found  in 
the  scorecard  drive  the  station's 
performance.  Furthermore.  VBA  has 
adopted  the  core  measures  for 
nationwide  use. 

The  core  measures  help  define  the 
business  and  clearly  explain  what  the 
NYRO  feels  is  important.  This  new  way 
of  doing  business  emphasized  for  the 
NYRO  why  the  human  resource  systems 
needed  to  be  aligned  with  the 
organization's  new  measurement 
system.  The  lessons  learned  in  the 
NYRO  GPRA  Pilot  Program  showed  that 
the  current  pay  system  had  no 
relationship  to  organizational 
performance.  The  current  compensation 
system  was  position -based  and  did  not 
fit  an  organization  where  teamwork, 
learning  new  skills  and  collaboration 
were  essential. 

(e)  The  Interim  Compensation 
Committee 

As  part  of  the  reengineering  effort,  the 
NYRO  had  combined  numerous 
positions  into  two:  Case  Manager  and 
Case  Technician.  While  this  change  was 
made,  issues  involving  advancement, 
growth  and  development  in  the  new 
work  environment  had  not  been 
addressed.  The  NYRO  formed  the 
Interim  Compensation  Committee  (ICC) 
that  included  representatives  fit)m  the 
teams  and  the  union  to  look  at  this 
problem.  The  Committee  developed  an 
Interim  Compensation  System  that 
established  core  skills,  skill  blocks  and 
the  combination  of  skill  blocks  that  the 
team  members  would  need  to 
demonstrate  before  being  promoted. 
They  also  had  developed  a  certification 
procedure  for  promotion. 

The  ICC's  work  was  recognized  in 
May  1995  when  the  committee  received 
a  National  Performance  Review  Hammer 
Award.  What  is  most  significant  about 
this  effort  is  that  it  was  driven  by  the 
organization's  needs  and  is  so  clearly 


tied  to  the  NYRO's  organizational 
outcome  measures. 

The  ICC  results  also  made  it  very  clear 
that  the  NYRO  needed  to  request 
demonstration  status  from  OPM  to  align 
its  human  resource  system  with  its 
organizational  goals  and  culture. 

III.  Personnel  Sjrstem  Changes 

A.  The  Human  Resource  Process 

"  Ultimately,  the  results  HRM 
processes  achieve  must  be  synonymous 
with  organizational  success.  Recent 
studies  in  the  private  sector  have 
established  a  linkage  between 
progressive  HRM  practices  and  the 
firm's  financial  performance.  These 
findings  make  a  strong  case  for  HR  to 
concentrate  its  efforts  on  those  activities 
that  add  value  to  organizational 
performance." 

The  above  quotation  from  the  study. 
Innovative  Approaches  to  Human 
Resources  Management:  Implementing 
Real  Change  in  Human  Resources 
Management,  published  by  the  National 
Academy  of  Public  Administration.  July 
1995.  clearly  explains  why  it  is  essential 
to  align  human  resource  systems  to 
organizational  outcome  measures. 
Human  resource  systems  exist  because 
customers  and  employees,  who  deliver 
service  to  customers,  exist.  The  human 
resource  systems  must  support  the 
organizational  outcome  measures  and 
add  value  to  the  benefits  and  services 
VBA  provides  veterans  and  their 
families.  The  project  proposal  identifies 
basic  principles  and  operating 
guidelines  as  well  as  options  the 
Regional  Offices  may  use.  The 
demonstration  project  process  will  be 
evolutionary  and  flexible  so  it  will  be 
able  to  support  changing  organizational, 
employee  and  customer  needs  and 
expectations.  The  demonstration  project 
will  refer  to  team  and  team  members, 
but  to  add  flexibility  to  the  offices 
involved  in  the  project  these  terms  can 
also  be  applied  to  work  unit  and  work 
unit  members. 

The  human  resource  process  has  three 
stages:  The  Entrance  Stage  that  brings 
employees  into  the  organization  and 
introduces  them  to  its  mission,  vision, 
values  and  culture;  the  Maintenance 
and  Support  Stage  that  includes 
everything  that  sustains,  develops,  and 
focuses  employees  u{>on  serving 
veterans  and  their  families  and  meeting 
its  organizational  outcome  measures; 
and,  the  Exit  Stage  that  deals  with 
issues  affecting  employees  leaving  the 
organization. 

The  following  chart  provides  another 
explanation  of  the  human  resource 
process  and  a  more  complete 
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explanation  of  each  step  of  the  process 
follows: 

Demonstration  Pro|ect  Human  Resource 
Innovations 

Entrance  Stage ' 

Selection  and  Placement 
Orientation  and  Assimilation 

Maintenance  and  Support  Stage 

Role  Description 

The  Compensation  System 

Skill-Based  Pay 

Variable  Pay 
Organizational  Performance 

Management 
Learning 

Performance  Feedback 

Learning  Contract 

Recognition 

Exit  Stage 

Reductlon-in-Force 
Exit  Interviews 

B.  Entrance  Stage 

Selection  System 

The  Regional  Offices  will  use  a 
selection  process  for  both  external  and 
internal  candidates  that  is  aligned  to  the 
organization's  measures  and  values  and 
that  will  include  core  competencies 
needed  to  successfully  function  in  a 
customer  service  environment.  The 
basic  principles  and  the  operating 
guidelines  for  the  selection  system  are: 

(a)  The  selection  process  will  focus  on 
hiring  individuals  committed  to  serving 
veterans  and  their  families;  (b)  The 
selection  process  will  use  organizational 
values  in  establishing  competencies  for 
its  business  lines;  (c)  The  selection 
process  will  follow  Merit  System 
F*rinciples  and  apply  veterans' 
preference;  (d)  Team,  or  work  unit, 
members  will  be  fully  involved  in 
selecting  future  members;  and  (e)  All 
procedures  developed  will  be 
streamlined,  customer-focused  and  cost 
effective,  keeping  administrative  costs  at 
a  minimum. 

Instead  of  the  traditional  occupational 
series,  the  selection  system  will  place 
people  in  business  lines  which  are 
Veterans  Benefits,  Veterans  Homes, 
Veterans  Jobs  and  Support.  Selections 
for  the  business  lines  will  be  based  on 
the  core  competencies  and  the 
knowledge,  skills  and  abilities  needed 
for  those  business  lines.  All  applicant 
sources  will  be  used  to  ensure  that  the 
Regional  Offices  find  the  best  qualified 
candidates  who  are  able  to  serve 
veterans  in  a  team  environment. 

The  process  will  use  a  rating 
mechanism  that  will  assess  the 
experiences  and  ability  of  the  applicants 
to  provide  veterans  and  their  families 


with  excellent  service.  TTie  process  will 
identify  the  necessanr  and  desirable  job- 
related  knowledge,  skills  and  abilities 
which  support  the  oi^ganization's  goals 
and  values.  The  process  will  then  assess 
how  well  candidates  meet  those 
requirements,  using  a  review  of 
individual  applications  and  one  or  more 
of  the  following  tools:  (a)  A  structured 
interview  process  involving  members 
that  will  use  organizational  measures 
and  values  as  the  anchors  for  the 
interview  process;  (b)  An  interview  or 
assessment  process  that  will  focus  on 
core  competencies,  such  as 
communications,  customer  service, 
flexibility  and  irmovation,  which  are  the 
people  and  business  skills  critical  for 
quality  customer  service;  tc)  An 
assessment  process  to  determine  the 
applicant's  ^ility  to  work  on  a  team 
providing  service  to  veterans  and  their 
families;  (d)  Teamwork  and  partnership 
involvement  in  the  selection  process; 
and  (e)  A  pre-appointment  visit  to  a 
team  for  external  applicants  to  help 
them  understand  what  it  is  Hke  to  work 
on  a  team. 

This  assessment  process  would  serve 
several  purposes:  (a)  The  applicants 
would  get  an  idea  of  what  it  is  like  to 
work  on  a  team;  (b)  It  would  provide  a 
way  to  rate  applicants  based  on  concrete 
situations;  and  (c)  Team  members 
would  own  the  process  and  have  a  stake 
in  the  quality  of  the  candidates  selected. 

The  assessment  process  would  be 
used  for  all  external  hires  to  the  team. 
The  Regional  Offices  will  have  the 
option  of  having  examining  authority 
delegated  to  them. 

Selection  for  coach  and  leadership 
will  require  a  special,  competitive 
selection  process.  All  coach  and 
leadership  positions  will  require  the  use 
of  an  assessment  process  that  will 
evaluate  the  individual's  ability  to 
provide  leaderehip  in  a  team 
enviroiunent  and  will  assess  the 
applicants  on  how  well  they  can  serve 
in  the  leadership  role.  The  leadership 
roles  include:  coach,  facilitator,  process 
champion,  and  organizational  strategist. 

Orientation  and  Assimilation 

Veterans  and  their  famihes  are  the 
reason  VA  exists.  Working  in  a  team 
environment  that  is  customer-focused 
requires  a  special  degree  of  conmiitment 
and  caring  from  the  employees 
involved.  For  this  reason,  an  orientation 
to  the  organization's  unique  mission, 
vision,  values  and  oi^anizational 
outcome  measures  and  goals  is 
essential. 

Upon  joining  the  Regional  Office  and 
one  of  its  business  lines,  the  new  team 
or  work  unit  member  will  be  required  to 
imder^go  an  orientation  and  assimilation 


program  that  v«ll  include:  (a)  The 
Mission  and  Vision  of  the  Department  of 
Veterans  Affairs  and  the  partnerships 
existing  within  organizational 
components  of  VA;  (b)  The  Mission  and 
Vision  and  Values  of  VBA  and  the 
Regional  Offices;  (c)  The  History  of  VA 
and  Veterans  Benefits;  (d)  Veterans 
Awareness — An  Overview  of  the 
Concerns  and  Needs  of  Veterans;  (e)  The 
Balanced  Scorecard  or  a  Similar 
Organizational  Tool— The  Core 
Measures  and  How  to  Contribute  to  the 
Success  of  the  Organization;  (f)  The 
Team,  or  Work  Unit,  Member's  Role  in 
the  Organization;  (g)  An  Overview  of  the 
Human  Resource  Process  Supporting 
the  Team  or  Work  Unit  Member;  (h)  The 
Compensation  System — Pay  for  Applied 
Skills  and  Variable  Pay;  (i)  Learning 
Contracts  and  Skills  Acquisition:  (j) 
Diversity,  Sexual  Harassment  and  Other 
Required  Training;  (k)  The  Union  and 
Partnership;  and  (1)  Team  Skills. 

The  new  team  member  will  have  a 
learning  contract  developed  that  will 
identify  the  training  he  or  she  will 
receive  and  will  have  a  peer  trainer,  or 
mentor  who  will  help  the  new  person 
with  the  transition  into  the  organization 
and  the  team  environment. 

C.  Maintenance  and  Support  Stage 

Role  Description 

Every  team  member  should 
understand  how  he  or  she  works  on  a 
team  that  is  customer  focused  and  how 
he  or  she  contributes  to  oi^anizational 
outcome  goals,  to  service  delivery  and 
to  the  organization  and  the  team.  The 
purpose  of  a  roye  description  is  to  focus 
on  the  customer  rather  than  upon 
control  and  authority.  Teams  will 
develop  the  role  descriptions  and 
review  them  during  their  renewal 
meetings  that  are  held  semi-annually  to 
assess  progress  and  establish 
organizational,  team  and  self- 
development  goals  for  the  year.  The  role 
description  will  include:  (a)  the 
customer — ^veterans  and  their  families; 
(b)  the  process  used  to  provide  service; 
and  (c)  the  measures  and  values  of  the 
organization. 

The  following  chart  identifies 
questions  to  be  answered  by  the  role 
description: 

Questions  the  Role  Description  Will 
Answer 

Customer  Profile 

Who  are  your  customers? 
What  do  they  need  or  want? 

Capability  Profile 

What  is  necessary  for  you  to  perform 
these  functions  at  an  optimal  level 
(primary  capabiUties)? 
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Resource  Profile 

From  whom  do  you  receive  resources 
(e.g.,  Materisls.  information,  money, 
etc.)? 

What  do  they  provide  you? 

Value-Added  Profile 

How  do  you  utilize  these  resources  to 
serve  your  customers  (i.e..  Primary 
accountabilities) 

Team  Profile 

How  do  you  know  if  you  are 
supporting  your  team? 

What  do  you  have  to  do  to  serve  your 
customers? 

Performance  and  Capability  Profile 

How  do  you  know  if  you  are 
performing  your  services  well  (i.e.. 
primary  performance  measures)? 

Skill  Block  Profile 

What  skill  blocks  are  needed  for  this 
role? 

The  role  description  will  help  the 
team  member  understand  how  he  or  she 
supports  organizational  performance. 

Compensation  System 

"If  you  develop  skills  we  need,  apply 
tbem  in  ways  that  help  the  organization 
succeed  and  behave  in  accordance  with 
organizational  values,  the  organization 
will  provide  a  challenging  work 
environment,  support  worker 
development  toward  employability  and 
reward  contribution."  Peter  Drucker, 
Post-Capitalist  Society. 

The  total  compensation  or  pay  system 
is  an  important  indicator  of  what  an 
organization  believes  is  important  to  its 
success.  A  well-designed  compensation 
system  provides  a  battery  of  tools  to 
support  organizational  goals  and 
outcomes.  The  design  should  be 
strategic,  flexible,  nimble  and  customer- 
focused.  The  current  compensation 
system,  because  it  was  implemented  in 
a  piecemeal  fashion  for  a  hierarchical, 
functional  organization,  does  not  relate 
to  emerging  business  needs  and  is  static, 
cumbersome  and  hidebound.  The 
demonstration  project  will  test  a 
compensation  system  that  is  able  to 
change  based  on  the  needs  of  the  entire 
organization,  of  the  taxpayer  and  of  the 
customer  being  served. 

Parts  oT  a  Compensation  System 

A  compensation  system  consists  of 
base  pay,  variable  pay  and  indirect  pay. 
Since  indirect  pay  covers  employee 
benefits  such  as  retirement  and 
insurance  which  statute  excludes  from 
demonstration  proje<:ts.  indirect  pay 
will  not  be  included  in  the 
demonstration  project.  The 
demonstration  project  will  cover  only 


base  pay  and  variable  pay  as  defined 
below: 

(a)  Base  pay  is  a  set  salary  and  focuses 
on  the  strategic  value  of  the  skilb  an 
individual  leams  and  applies  in  support 
of  the  organizational  outcome  measures. 

(b)  Base  pay  initially  will  only 
include  a  Pay  for  Applied  Skjlls  System. 

(c)  If  the  demonstration  project 
develops  the  necessary  organizational 
maturity  and  ability  to  work  in  an 
environment  where  organizational 
outcome  measures  are  the  focus  of  every 
member,  the  project  will  design  and 
implement  a  phase  that  will  be  a  "Pay 
at  Risk"  option  for  handling  annual  pay 
adjustments.  This  addition  will  provide 
employees  an  opportunity  to  increase 
their  base  pay  by  all  or  part  of  the 
annual  adjustment  only  if  the 
organization  is  successful.  Base  Pay  at 
Risk  will  be  another  tool  considered  for 
the  organization  to  use.  It  will  help  the 
entire  organization  develop  and  practice 
the  behaviors  needed  to  be  successful 
and  strategically  focused.  Until  this 
innovation  is  adopted,  employees  will 
be  entitled  to  the  full  general  increase. 

(d)  Variable  pay  which  includes 
incentives,  bonuses,  gainsharing  plans 
and  goal  sharing  plans"*  *  'is  any 
form  of  direct  pay  that  is  not  folded  into 
base  pay  and  that  varies  according  to 
performance."  (Schuster  &  Zingheim. 
1992).  Funding  will  come  from  the 
traditional  awards  funding  process,  but 
a  later  phase  of  the  project  may  use 
funds  following  a  gainsharing  formula 
based  on  savings  that  may  be  used  to 
support  payouts  based  on  meeting 
projections  identified  through  a 
goalsharing  plan. 

Both  base  f>ay  and  variable  pay  will 
focus  upon  the  organizational  outcome 
measures.  The  proposal  includes 
options  for  both  base  pay  and  variable 
pay  which  the  Regional  Offices  may  use 
during  the  project. 

Overview  of  Base  Pay 

For  the  demonstration  project,  base 
pov  will  include  the  following: 

(a)  Pay  for  Applied  Skills  is  the 
foundation  of  the  compensation  system. 
It  is  a  skill-based  pay  system  that  will 
pay  employees  for  the  skills  they  learn 
and  use  to  support  the  mission  of 
providing  benefits  and  services  to 
veterans  and  their  families.  It  will  set  a 
value  on  the  skills  based  on  their 
strategic  u^-e  and  impact  upon  providing 
benefits  and  services  to  veterans. 

Cb)  Base  Pay  at  Risk  is  base  pay  that 
varies  based  on  organizational 
performance.  The  project  includes  an 
option  to  implement  Base  Pay  at  Risk. 
It  is  not  part  of  the  project's  initial 
implementation  but  may  be  considered 
for  use  later  in  the  project.  This  could 


involve  using  the  annual  pay 
adjustment  under  5  U.S.C  5303,  or  part 
of  this  increase,  as  part  of  an  incentive 
strategy  tied  to  accompUshment  of 
organizational  goals.  It  is  another  tool 
that  a  mature  organization  can  use  to 
help  shape  its  strategic  organizational 
behavior. 

Overview  of  Pay  for  Applied  Skills 

Pay  should  reflect  and  support  what 
is  important  to  the  organization.  In  a 
skills-based  pay  system,  skills  and 
competencies  a  person  leams 
determines  that  person's  pay.  In  a  Pay 
for  Applied  Skills  System,  the  skills  and 
competencies  a  person  leams  and  uses 
become  the  basis  for  pay.  A  Pay  for 
Applied  Skills  System  aligns  very  well 
with  VBA's  organizational  outcome 
measures  and,  in  particular,  those 
measures  dealing  with  employee 
development.  In  addition,  since  a  Pay 
for  Applied  Skills  System  works  well  in 
a  high  employee  involvement 
organization,  the  structural  and 
organizational  systems  adopted  or  being 
adopted  in  the  Regional  Offices  also  will 
fit  this  type  of  change. 

Pay  for  Applied  Skills — General 
Features 

Pay  for  Applied  Skills  will  be  base 
pay.  The  following  are  its  basic 
principles  and  o{>erating  guidelines. 
When  implemented,  it  will:  (a)  Pay 
employees  for  the  skills  that  they  have 
acquired  and  used,  and  that  have  been 
certified;  (b)  The  nvunber  of  employees 
that  may  be  certified  (concurrently)  for 
each  skill  block  and  groups  of  skill 
blocks  will  be  based  on  employees' 
ability  to  learn  and  apply  the  skills  and 
on  mission  requirements  (e.g., 
organizational  goals,  workload)  and  may 
change  over  time  as  conditions  warrant; 
(c)  Include  a  certification  process  to 
verify  acquisition  and  application  of 
skills;  (d)  Be  tied  to  organizational 
planning  through  the  employee 
development  measures;  (e)  Provide 
flexibility  to  respond  to  changing  work 
requirements  at  the  Regional  Offices;  (0 
Provide  leadership  skill  blocks  that  will 
emphasize  the  importance  of  leadership 
in  a  flattened  organization  and  that  will 
provide  a  bridge  between  these  skills 
and  the  skills  found  in  the  business 
lines;  (g)  Involve  employees  in  the 
development  of  the  compensation 
system:  (h)  Provide  the  options  of  a 
temporary  payment  (differential  pay)  for 
skill  blocks  when  the  organization 
knows  the  use  of  a  skill  is  not 
permanent  (e.g..  a  team  member  could 
receive  differential  pay  for  instructing); 
(i)  Allow  employees  to  understand  how 
learning  and  applying  the  skills  they 
learn  can  affect  their  pay;  (j)  Focus  upon 
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keeping  administrative  costs  at  a 
minimum,  since  cost  is  one  of  the 
organizational  outcome  measures  and 
will  be  included  in  the  project's 
evaluation  plan;  (k)  Include  a  pay  back 
period  during  which  the  employee  will 
normally  not  receive  training  for  the 
next  skill  block  so  that  they  can 
concentrate  on  fully  mastering  the  new 
skill  for  which  they  have  just  been 
certified  to  pay  back  the  organization  for 
the  investment  it  has  made  in  their 
training.  This  does  not  apply  to  lump 
sum  skill  blocks.  The  length  of  time  will 
be  determined  by  the  skill  block's 
complexity;  (I)  I^vide  that  the 
employee  will,  whenever  possible,  be 
given  every  opportimity  to  acquire, 
apply  and  be  certified  for  a  new  skill 
block  if  the  organization  loses  the  need 
for  an  existing  skill  block  due  to  such 
things  as  new  legislation,  a 
reorganization,  loss  of  a  function,  or 
new  technology.  The  situation  described 
is  a  reduction-in-force  (RIF)  and  the  RIF 
procedures  in  Part  m-^  of  this  plan  will 
apply. 

Skills  and  Competencies.  The 
definition  of  skills  and  competencies  for 
this  demonstration  project  are  as 
follows:  (a)  Skills  are  the  technical, 
work,  or  process  skills  needed  for  the 
specific  business  line.  In  the  Regional 
Offices,  the  four  business  lines  are 
Veterans  Benefits,  Veterans  Homes, 
Veterans  Jobs,  and  Support,  (b) 
Competencies  are  the  people  and 
business  skills  which  are  just  as  critical 
as  the  technical  skills  to  quality 
customer  service.  These  focus  upon 
personal  characteristics  which  an 
employee  can  develop  and  will  need  if 
the  organization  will  be  successful. 
These  include  such  things  as 
communications,  flexibility,  customer 
focus  and  team  orientation. 

Skill  Levels.  Pay  for  Applied  Skills 
will  have  three  sidll  levels.  Because  of 
the  nature  of  the  skills  involved,  it  may 
be  possible  for  skills  to  be  at  only  one 
level:  (a)  Fundamental  Level— This  level 
consists  of  skills  that  are  used  for  the 
most  basic,  continuing  assignments,  or 
are  those  needed  to  progress  to  the 
proficient  and  expert  levels,  to  begin 
moving  towards  self-management,  and 
to  develop  as  a  team  member;  (b) 
Proficient  Levei— This  level  consists  of 
skills  that  are  essential  for  the  business 
process  and  allow  the  employee  to 
independently  complete  with  speed  and 
accuracy  the  full  range  of  tasks  and 
assignments  needed  for  the  business 
process  involved  and  to  function  as  a 
full  team  member;  and  (c)  Expert 
Level— This  level  conA^ts  of  skills 
needed  for  the  most  complex  business 
processes  and  assignments  and  that 
demonstrate  the  ability  to  perform  in  a 


manner  showing  a  complete  knowledge 
of  their  concepts,  principles,  and 
applications.  It  also  includes  those  skills 
needed  for  providing  guidance, 
instruction  and  advice  to  others  in  all 
skill  and  competency  areas. 

Skill  Blocks.  Skill  blocks  consist  of 
skills:  (a)  Each  block  will  focus  on 
specific  areas  of  expertise/knowledge 
needed  to  perform  assignments;  (b) 
Blocks  (when  appropriate)  may  fall  into 
one  of  three  skill  levels  (Fimdamental, 
Proficient,  and  Expert)  based  on  the 
complexity  and  scope  of  the  skills 
involved;  and  (c)  The  va7ue  of  the  skill 
blocks  will  be  set  by  the  organization 
and  tied  to  the  Organizational  Measures 
dealing  with  employee  development, 
(for  example,  in  the  NYRO,  the 
Technical  Skills  Matrix  will  form  the 
basis  for  the  technical  or  work  skill 
blocks),  (d)  The  value  of  a  skill  will 
depend  upon  the  organization's  future 
need  for  the  skill  that  such  things  as 
customer  needs,  stakeholder 
requirements,  and  changes  in 
tec^ology  will  help  determine;  and  (e) 
An  employee  will  receive  Pay  for 
Applied  Skills  when  he  or  she  has 
learned  and  applied  all  of  the  skills 
found  in  one  or  more  skill  blocks. 

Competency  Block.  Competency 
blocks  consist  of  the  people  or  business 
skills  needed  at  each  skill  level.  While 
the  competency  blocks  have  no 
monetary  values  assigned  to  them, 
employees  must  demonstrate  the 
potential  to  acquire  and  use 
competencies  before  moving  into  each 
skill  level.  In  New  York,  the  Team 
Development  Matrix  and  the  Individual 
Needs  Analysis  Survey  will  help  define 
competencies.  In  addition,  employees 
must  demonstrate  the  people  or 
business  skill  identified  for  each 
competency  skill  block  before 
advancing  to  the  next  skill  level.  For 
example,  before  advancing  into  the 
proficient  skill  level,  an  employee  must 
have  demonstrated  the  competencies 
listed  under  competency  block  Cl. 

Skill  Paths.  Pay  for  Applied  Skills 
may  use  skill  paths  to  show  progression 
and  movement  through  the  system.  Skill 
Paths:  (a)  Show  the  options  for 
acquiring  skill  blocks  in  the 
organization  that  will  be  based  on  the 
organization's  needs  and  the  employee's 
developmental  needs,  and  as  defined  by 
its  outcome  measures;  (b)  Emphasize 
horizontal  and  lateral  movement  rather 
than  the  traditional  hierarchical 
progression  of  career  ladders;  (c) 
Encourage  flexibility  in  the  ways 
employees  acquire  and  learn  new  skills; 
and  (d)  Emphasize  the  importance  of 
investing  in  the  development  of 
employees  to  help  support  the 


organization's  p>erformance  and 
outcome  measures. 

Leadership  Skill  Blocks.  The 
leadership  skill  blocks  will  supplement 
the  Business  Line  Sldil-Based  Pay 
Model  by  including  p>ositions  formerly 
covered  by  the  GS  14,  Step  1  to  GS  15, 
Step  10  pay  range.  They  will  provide  a 
bridge  to  the  Business  Line  Skill-Based 
Pay  Model  by  Unking  with  the  coach       , 
skill  blocks.  Competitive  procedures 
will  be  followed  for  movement  into 
these  skill  blocks,  since  the  organization 
will  Umit'the  number  of  individuals 
applying  these  skill  blocks.  As  in  the 
case  of  Uie  coach  skill  blocks,  a  formal 
assessment  process  will  be  required  also 
for  the  leadership  skill  blocks.  The 
leadership  skill  blocks  will  continue  to 
be  critical  to  organizational  success 
even  as  the  organization  becomes  flatter 
and  team  members  broaden  their 
capabilities.  The  leadership  skill  blocks 
are  based  upon  the  Office  of  Personnel 
Management's  Leadership  Framework 
that  covers  traditional  supervisory, 
managerial,  and  executive  jobs. 

The  leadership  skill  blocks  provide 
the  leadership  skills  that  support  the 
business  lines.  These  skills  are  critical 
to  the  coach,  facilitator,  process 
champion  and  organizational  strategist 
roles.  The  leadership  skill  blocks  will 
include  coaching,  facilitation,  change 
management,  business  management  and 
organizational  systems  management.  As 
with  the  skill  blocks  found  in  the 
Business  Line  Skill-Based  Pay  Model, 
the  leadership  skill  blocks  v«rill  be 
flexible  and  will  change  with 
organizational  needs.  However, 
movement  into  these  skill  blocks  will  be 
competitive,  since  the  organization  will 
limit  the  number  of  individuals 
applying  these  skill  blocks. 

The  Business  Line  Skill-Based  Pay 
Model 

The  Business  Line  Skill-Based  Pay 
Model  is  the  basic  model  for  the 
business  lines.  The  model,  shown  in 
Figure  5,  is  a  template  that  the  New 
Yoric  Regional  Office  developed  and 
'  will  be  applied  to  all  the  business  lines, 
although  the  number  of  skill  blocks  may 
vary  by  business  line.  While  the  skills, 
competencies,  and  levels  presently 
reflect  those  required  to  process  and  pay 
veterans  claims,  the  same  basic  model 
with  perhaps  a  different  number  of  skill 
blocks  will  also  be  used  to  reflect  the 
skills  required  for  the  Veterans  Benefits, 
Veterans  Home,  Veterans  Jobs,  and 
Support  Business  Lines.  The  model  is 
not  static,  but  will  change  as  skill  blocks 
are  added,  deleted,  or  modified.  In 
addition,  the  model  may  vary  from 
Regional  Office  to  Regional  Office 
depending  upon  organizational  needs. 
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The  model  also  provides  a  bridge  to 
the  leadership  skill  blocks  that  replace 
the  traditional  supervisory  and 
management  functions.  The  pay  range 
for  the  leadership  skill  blocks  will  b« 
from  GS  14.  Step  1  to  GS  15,  Step  10. 
only  to  accommodate  the  few  remaining 
managerial  positions  that  still  exist 
within  the  organization  and  to  recognize 
that  organizational  needs  may  dictate 
the  need  for  additional  leadership  skills. 
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Skill  Blocks.  Currently,  the'New  York 
Regional  Office  s-Business  Line  Skill- 
Based  Pay  Model  consists  of  twenty-two 
skill  blocks  and  three  competency 
blocks:  (a)  Seventeen  blocks  are  used  for 
setting  continuing  base  salary,  (b) 
Fourteen  of  these  skill  blocks  consist  of 
technical  skills.  An  employee's  pay  may 
increase  as  he  or  she  Requires  and 
demonstrates  the  technical  skill  blocks, 
assuming  the  skills  are  needed  by  the 
organization;  (c)  Three  am  competency 
blocks,  which  are  peop/e Skills;  and  (d) 
The  remaining  eight  skill  blocks 
represent  opportunities  for  lump-sum 
payments. 

As  necessary,  the  number  and  the 
composition  of  the  skill  blocks  may 
change  to  respond  to  organizational 
requirements  or  to  reflect  refinements  in 
the  Pay  for  Applied  Skills  System. 

The  Levels.  The  seventeen  blocks, 
used  to  set  continuing  base  pay.  are 
divided  into  three  levels:  (a)  The 
Fundamental  level.  This  first  level 
consists  of  four  blocks:  one  competency 
block  and  three  technical  skill  blocks. 
Technical  skills  at  this  Wvel  enable 
employees  to  process  mail,  obtain 
evidence  and  maintain  files.  All  four  of 
these  blocks  must  be  mastered  before 
advancement  to  the  proficient  level:  (b) 
The  Proficient  level.  This  middle  level 
consists  of  five  blocks:  one  competency 
block  and  four  te<:hnical  skill  blocks. 
Technical  skill  blocks  include  those 
skills  essential  to  proc;essing 
compensation  and  pension  claims, 
making  and  documenting  administrative 
decisions,  and  counseling  veterans. 
Again,  an  employee  must  master  all  the 
blocks  at  this  level  before  advancement 
to  the  next  or  expert  level,  and  (3)  The 
Expert  level  This  top  level  includes 
nine  blocks:  one  competency  block;  and 
five  skill  blocks  relating  to  the  most 
complex  functions  of  the  claims 
adjudication  process,  (e.g.,  authorization 
or  quality  assessment  and  ratings  or 
medical  decisions). 

There  will  be  a  bridge  ft-om  the  coach 
skill  blo<:ks  at  the  expert  level  to  the 
leadership  skill  blocks.  The  leadership 
skill  biocks  will  require  competitive 
selection,  and  the  use  of  these  skill 
blocks  will  be  restricted. 


Lump-Sum  Blocks.  The  eight  lump- 
sum blocks  consist  of  skills  required  to 
perform  tasks  or  Unctions  which  may 
last  for  a  limited  period  of  time  or  tasks 
which  Only  one  or  two  members  of  the 
team  need  perform  in  support  of  the 
team.  The  teams  may  rotate  these 
fiinctions  or  tasks  periodically.  This 
rotation  will  give  all  team  members  the 
opportunity  to  both  gain  the  skills 
within  the  block  and  receive  a  one-time 
payment  for  utiUzation  of  those  skills. 
The  one-time  payment  would  be  based 
on  the  monetary  value  of  the  block  and 
the-length  of  time  the  skills  are  applied. 
Pricing  of  Competency  or  Skill  Blocks. 
The  following  guidelines  will  be 
followed  for  pricing  competency  and 
skill  blocks:  (a)  The  competency  blocks 
will  have  no  dollar  values  placed  on 
them;  however,  acquisition  of  all  the 
necessary  competencies  at  any  level  will 
be  required  for  advancement  to  the  next 
higher  level.  For  example,  to  advance  to 
proficiency  level,  an  employee  must 
acquire  all  competencies  at  fundamental 
level,  and  (b)  A  monetary  value  will  be 
assigned  to  each  of  the  twenty-two  skill 
blocks,  based  on  its  importance  to  the 
orvanization  and  its  complexity.  The 
value  of  skill  blocks  will  be  determined 
by  several  factors,  including  the  demand 
for  the  skills,  the  difficulty  of  obtaining 
them,  and  the  complexity  of  the  tasks. 
Generally,  the  higher  the  level,  the  more 
valuable  the  skill  block.  For  example, 
the  expert  level  skills  represent  the  most 
complex  functions  within  the  claims 
adjudication  process. 

Pay  Model  Pricing.  Excluding  the 
leadership  skill  blocks,  the  pay  range 
selected  for  the  Business  Line  Skill- 
Based  Fay  Model  as  applied  to  the 
Benefits  Line  is  GS-3,  Step  1  to  GS-13, 
Step  10.  This  range  reflects  the  grades 
of  those  employees  who  will  initially  be 
covered  by  the  demo  (i.e.,  GS-3  to  GS- 
13).  The  GS-3,  Step  1  pay  rate  will  serve 
as  the  fioor  of  the  model  and  GS-13. 
Step  10  will  serve  as  the  ceiling. 

The  skill-based  pay  range  (GS-3/1  to 
GS-13/10)  for  the  business  lines  will  be 
divided  between  the  three  levels  and 
dollar  values  will  be  assigned  to  the 
various  skill  blocks  based  on 
organizational  need  at  the  time  of 


conversion.  The  system  will  be  modeled 
using  one  or  two  teams  and  assessing 
the  skills  of  every  team  member  and 
then  applying  the  dollar  values  of  the 
skill  blocks  to  each  team  member  to 
evaluate  potential  impact  of  the  skill- 
based  pay  model  on  the  employees  and 
the  organization.  The  skill  block  dollar 
values  will  be  adjusted  based  on  the 
results  of  the  model  and  in 
consideration  of  the  value  of  the  skill 
block  to  organizational  need. 

Skill  Block  Progression  (General).  As 
is  mentioned  in  the  previous  paragraph, 
an  employee  must  have  mastered  all  the 
technical  skill  blocks  and  the 
competency  block  in  one  level  before 
progressing  to  the  next  level.  (NOTE:  In 
very  unusual  circumstances  to  meet 
organizational  needs,  an  employee  who 
has  not  acquired  all  the  skill  blocks  at 
a  particular  level  may  be  asked  to 
acquire  a  block  at  a  higher  level.) 
Additionally,  certain  skill  blocks  within 
the  fundamental  and  proficient  levels 
are  prerequisites  for  other  blocks  at  the 
same  levels;  however,  both  the 
proficient  and  expert  levels  permit  more 
than  one  career  path  for  progression 
among  the  blocks.  Certification  of  skill 
possession  in  a  block  an  employee  is 
currently  utilizing  would  result  in  a 
compensation  increase  equal  to  the 
dollar  value  of  the  skill  block. 

Examples  of  Progression  Through 
Skill  Blocks.  In  Figure  6,  the  Progression 
or  Skill  Path  Model,  shows  various 
options  for  skill  acquisition  and 
progression  through  the  skill  and 
competency  blocks.  The  following  are 
examples  of  how  an  employee  will 
progress  through  the  model. 

(a)  New  Recruit.  Newly  hired  case 
managers  would  begin  their  progression 
at  the  fundamental  level  that  includes 
three  skill  blocks  Bl.  B2.  and  33  and 
one  competency  block  Cl.  While  an 
individual  organization  may.  based  on 
its  need,  require  the  acquisition  of  the 
skills  in  one  block  before  another,  this 
is  not  a  requirement  at  the  fundamental 
level. 
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For  example,  an  employee  could 
begin  with  Bl  (Mail,  File  and  Control), 
B2  (Development),  83  (Transidon),  or 
Cl  (Competencies).  As  indicated  by  the 
arrows,  the  new  case  manager  could 
tackle  the  skills  blocks  in  the  order  of 
his  or  her  choice.  The  case  manager 
would  have  to  demonstrate  all  of  the 
skills  and  competencies  at  the 
fundamental  level  before  progressing  to 
the  proficient  level. 

For  entry  into  the  proficient  level,  the 
employee  must  demonstrate  the 
potential  to  perform  all  of  the 
competencies  listed  mider  C2.  At  the 
proficient  level,  the  employee  could 
first  undertake  84  (Compensation  and 
Pension)  or  86  (Counseling).  The  skills 
described  in  85  (Adjudication)  would 
likely  be  more  easily  acquired  after 
acquisition  of  the  skills  in  84.  87 
(Counseling)  requires  a  breadth  of 
counseling  skills  not  required  by  86.  86 
would,  therefore,  serve  as  a  prerequisite 
for  87.  The  case  manager  would  luve  to 
acquire  and  demonstrate  the  skills  and 
competencies  (C2)  of  the  proficient  level 
before  progressing  to  the  expert  level. 

Again,  Figure  6  shows  the  options  for 
movement  at  the  expert  level.  88 
(Quality  Assessment)  is  a  prerequisite 
for  89  (Advanced  Quality  Assessment). 
BlO  (Medical  Decisions)  is  a 
prerequisite  for  Bl  1  (Medical  Decisions) 
and  812  (Medical  Decisions).  While  an 
employee  could  move  into  813  after 
completing  the  proficient  level,  the 
move  into  Bl3  (Coaching)  would  require 
an  organizational  need  for  someone  to 
assume  a  coaching  role,  competition 
and  a  formal  assessment.  813  is  a 
prerequisite  for  814  (Advanced 
Coaching).  Movement  into  the 
leadership  skill  blocks  would  require 
competitive  selection. 

(b)  Current  Employee.  Placement  for 
existing  employees  into  the  Pay  for 
Applied  Skills  System  will  require  an 
assessment  of  each  employee's  skill 
level.  Credit  for  the  skill  block  will  only 
be  granted  when  the  employee 
possesses  all  of  the  skills  Usted  for  that 
skill  block. 

For  example,  an  employee  worked  as 
a  Veterans  Benefits  Counselor  for  3 
years  prior  to  1993.  In  1993,  she  was 
placed  on  a  team  and  became  a  Case 
Manager.  The  employee  previously 
possessed  the  skills  described  in  B6  and 
87.  In  the  last  three  years,  as  a  Case 
Manager,  the  enrployee  acquired  the 
skills  in  Bl,  82,  83,  84,  85  and  a 
portion  of  88.  The  employee  has 
demonstrated  the  competencies  at  the 
Cl  fundamental  level,  but  has  not  yet 
demonstrated  them  at  the  C2  proficient 
level.  The  employee  is  currently  a  GS- 
9. 


Upon  transition  into  the  Pay  for 
Applied  SkiUs  System,  the  employee 
would  receive  compensation  based  on 
the  value  of  Bl  through  87.  The 
employee  would  not  be  compensated  for 
88  until  he  or  she  possesses  and 
demoBstrates  the  competencies 
described  by  C2  at  the  proficient  level 
and  all  of  the  skills  for  88. 

(c)  Trans/erred  Employee.  Employees 
transferring  into  the  Pay  for  Applied 
Skills  System  would  be  assessed  in  the 
same  manner  as  existing  NYRO 
employees.  The  employee  transferring 
into  the  NYRO  would  be  paid  for  the 
skill  blocks  when  all  of  the  skills  in  the 
block  are  possessed  and  demonstrated, 
subject  to  organizational  need.  Sources 
of  infonnation  could  include  in-depth 
team  interviews,  work  samples  and 
detailed  input  from  previous 
supervisors. 

Certification  and  Recertification  FYocess 

The  Pay  for  Applied  Skill  System  will 
include  a  certification/recertification 
process  that  will  determine  whether  or 
not  the  employee  has  the  skills  required 
for  a  particular  skill  set. 

The  certification  process  may  include 
a  variety  of  techniques  that  will  take 
into  consideration  the  growing 
complexity  of  skills  needed.  The 
certification  process  will  reflect  the 
skills  identified  in  the  employee 
development  -measures. 

General  Principles  and  Operating 
Guidelines  for  Certification  and 
Recertification:  (a)  The  process  will  be 
develofMd  with  employee  involvement 
and  input  in  line  with  the  Partnership 
Agreement;  (b)  The  process  will  be 
linked  to  the  learning  plans  developed 
by  the  teams  and  the  organization:  (c) 
Partnership  principles  will  be  key  to  the 
success  of  this  process;  (d)  The  process 
will  adjust  to  changing  organizational 
requirements  as  well  as  to  the  need  of 
team  members  for  development  and 
advancement  in  terms  of  the  breadth, 
depth,  and  lateral  growth  of  skills;  (e) 
The  process  will  provide  a  systematic 
way  to  identify  skills  that  are  needed  or 
no  longer  needed  in  the  organization;  (f) 
The  process  will  provide  a  way  to  know 
whether  or  not  the  employee  continues 
to  use  and  maintain  a  skill  or 
competency  for  which  he  or  she  had 
previously  been  certified;  (g) 
Certification  will  be  systematic  and  will 
use  consistent  and  objective  measures; 
(h)  The  process  will  make  clear  to 
employees  the  skills  for  which  they  are 
being  paid;  (i)  Accoimtability  and 
oversight  will  be  at  the  team  level;  (j) 
Team  review  of  performance  could 
include  determination  of  which  skills 
are  no  longer  needed;  (k)  The  process 
will  reflect  the  learning  needs  identified 


by  the  emplojwe  development  outcome 
measures;  (1)  The  certification  process 
will  be  evolutionary  and  will  move 
towards  a  mix  of  work  samples,  and 
■peer  reviews  geared  to  the  wvel  of 
perfonnance.  An  exploration  of  options 
is  an  important  part  of  the  project;  (m) 
The  certification  process  may  use  levels 
of  difficulty  or  development  to  select 
assessment  tools.  These  could  be 
defined  as  follows: 

Expert — Peer  reviews,  work  samples, 
joint  work  or  interviews;  Proficient — 
Peer  review  process  using  work 
samples,  joint  work,  testing  or 
interviews;  and  fiindamenf a/— Self- 
Certification  with  peer  concurrence;  (n) 
Pay  will  increase  only  after  the 
employee  has  acquired,  used  and 
demonstrated  performance  of  the  skills 
through  the  certification  process;  (o)  An 
employee  will  not  be  able  to  undergo 
certification  for  the  skill  immediately 
after  training.  Pay  for  Applied  Skills  will 
establish  specific  time  frames  for 
certification  based  on  the  complexity  of 
the  skills  involved  and  upon  input  from 
team  members;  (p)  Organizational  needs 
will  help  identify  the  need  for  skill 
block  acquisition:  (q)  The  opportimity  to 
be  certified  for  a  skill  block  will  be 
maaaged  based  on  organizational  need: 
and  (r)  Team  members  will  help 
determine  who  within  the  team  will 
receive  training  for  new  skills. 

Special  Circumstances  in  the 
Certification  and  Recertification  Process 

(a)  The  situation  where  the 
organization  no  longer  needs  a  skill  and 
decides  to  discontinue  a  skill  block,  i.e., 
discontinue  as  no  longer  needed,  is  a 
Reduction-in-Force.  TTie  process  found 
in  Part  III-D  pertaining  to  Reduction-in- 
Force  will  be  followed. 

(b)  If  the  organizational  performance 
review  leads  to  the  determination  that 
an  individual  team  mranber  may  have  a 
performance  problem,  the  certification 
process  may  be  used  to  help  determine 
whether  or  not  the  employee  has 
maintained  the  skills  he  or  she  needs. 
The  certification  process  will  not 
replace  the  organization's  responsibility 
to  resolve  a  performance  problem. 

(c)  The  certification  process  will  help 
ensure  that  employees  maintain  the 
skills  needed  to  provide  benefits  and 
services  to  veterans  and  their  families. 
The  certification  process  could  be 
triggered  by  the  peer  assessment  process 
or  result  from  a  coach  review.  If  the 
employee  is  unable  to  be  recertified  for 
a  skill  for  which  he  or  she  was 
previously  certified  and  for  which  the 
organization  has  a  need,  the  process 
described  in  the  Organizational 
Performance  Review  Process  under  Part 
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m.  Personnel  System  Changes  will  be 
followed. 

Base  Pay  at  Risk 

Base  Pay  at  Risk  will  provide  a  tool 
to  use  organizational  success  as  a  way 
to  increase  base  pay.  This  will  occiu* 
only  if  the  organization  has  shown 
success  and  hJas  developed  confidence 
in  using  variable  pay  incentives  based 
on  organizational  outcome  measures.  It 
will  include:  (a)  Using  part  of  the 
annual  adjustment  under  5  U.S.C.  5303; 
(b)  Involving  all  members  in  developing 
the  formula  used  for  the  addition  to  base 
pay,  and  (c)  No  reductions  in  base  pay. 

Note:  Base  Pay  at  Risk  is  an  option  that 
may  be  considered  in  the  future,  but  is  not 
part  of  the  demonstration  project's  initial 
implementation. 

Variable  Pay 

Overview  of  Variable  Pay.  Variable 
pay  will  provide  not  only  an 
organizational  reward  structuire,  but  it 
will  provide  the  organization  with  a 
way  to  compensate  members  for  special 
skills  needed  to  meet  work  and 
customer  requirements.  Variable  pay  is 
not  base  pay.  It  provides  a  one-time, 
lump-sum  payment  to  an  employee  that 
is  not  included  in  base  pay.  For  the 
demonstration  project,  variable  pay  will 
not  only  be  used  for  incentives,  but  as 
a  way  to  deal  with  special  workload 
requirements,  and  as  a  bonus  when 
appropriate  for  the  acquisition  of  critical 
skills  or  competencies,  or  to  meet  other 
special  organizational  needs  that  may 
develop  during  the  project. 

Variable  Pay  as  an  Incentive.  As  an 
incentive,  variable  pay  will  base  awards 
on  how  well  organizational  goals  are 
met  and  will  include  a  form  of  goal 
sharing  as  an  important  component. 

Phase  One  wiU  use  team  awards 
based  on  how  well  the  core  teams,  or 
comparable  group  of  work  imits,  and  the 
Regional  Office  achieve  goals.  This  type 
of  award  is  similar  to  the  group  awards 
currently  authorized  under  existing  law; 
however,  the  award  structure  will 
provide  a  way  to  provide  greater 
payouts  if  the  entire  organization  meets 
its  organizational  outcome  goals. 

Phase  Two  wjll  involve  goalsharing. 
Goalsharing  evolved  fiom  gainsharing. 
Goalsharing  includes  not  only  efficiency 
as  seen  in  the  speed  measure,  but 
effectiveness  as  seen  in  the  customer 
service,  employee  development  and  cost 
measures.  Unlike  Phase  One, 
goalsharing  would  be  funded  from 
savings,  using  a  set  formula  and  based 
on  the  "imit  cost"  core  measure.  It 
would  differ  from  Base  Pay  at  Risk, 
since  it  would  be  a  one-time  payment 
and  not  be  part  of  the  employee's 
regular  salary. 


Features  of  Incentive  Variable  Pay. 
Variable  pay  will  provide  an 
orgaiuzationally  focused  incentive 
structure  tied  to  organizational 
measures  and  the  "Balanced 
Scorecard."  Variable  pay  as  an  incentive 
■will  meet  the  following  general 
principles  and  operating  guidelines:  (a) 
It  will  be  Pay  at  Risk  since  payment  will 
depend  upon  how  well  the  oi^anization 
meets  its  goals;  (b)  It  will  not  reinforce 
competition  between  individual  teams, 
but  will  use  the  core  teams  as  the 
minimum  unit  for  incentives.  The 
payouts  will  occ\ir  at  the  core  team  level 
and  up  to  the  whole  organization;  (c)  It 
could  evolve  from  a  group  incentive 
system  to  a  full  goalsharing  plan  based 
on  the  accomplishment  of  ' 
organizational  goals  using  a  pre- 
determined formula.  Team  members 
will  be  involved  in  the  development  of 
the  goalsharing  plan  as  will  the  union 
partners;  (d)  Payments  will  be  made  for 
results  related  to  the  following 
organizational  measures:  Speed,  Cost, 
Customer  Based  Measures,  and 
Employee  Measures;  and  (e)  Accuracy  is 
not  used,  since  the  organization  wants 
to  encoiuage  employees  to  find  errors. 
However,  accuracy  measvues  will  be 
included  as  part  of  the  Organizational 
Performance  Review  Process  described 
in  Section  III  of  this  plan. 

Variable  Pay  for  Workload  Flexibility. 
This  option  will  provide  the  Regional 
Office  with  a  way  to  use  "one-time" 
lump-sum  payments  or  a  continuing 
differential  pay  to  meet  special 
organizational  needs.  These  payments 
will  not  become  part  of  base  pay  and 
will  not  become  long-term  costs.  The 
following  are  examples  of  variable  pay 
used  to  provide  workload  flexibility. 

(a)  As  a  lump-siun  payment,  variable 
pay  will  provide  a  way  to  pay  team 
members  for  rare  skills  not  generally 
needed  throughout  the  organization  or 
needed  infrequently.  Employees  could 
bid  for  work  that  the  organization  needs 
for  short  periods  of  time  in  order  to 
meet  special  workload  or  customer 
requirements.  This  might  include 
special  projects  or  special  field 
assignments. 

(b)  As  a  lump-sum  payment,  variable 
pay  could  also  be  used  to  pay 
employees  for  new  or  developing  skills 
identified  by  the  organization  until  the 
continuing  need  for  the  skill  is 
determined,  and 

(c)  Variable  pay  will  provide  a  way  to 
pay  team  members  for  work  an 
organization  needs  to  meet  special  work 
or  customer  requirements  which  are 
expected  to  last  for  a  significant  period 
but  not  become  permanent  work  of  the 
organization.  An  example  would  be  a 
team  member  who  functions  as  a  coach 


during  the  absence  of  the  regularly 
assigned  coach  because  of  long-term 
illness.  It  could  also  be  used  to 
compensate  employees  who  serve  as 
instructors  on  a  major  training  effort. 

Organizational  Performance 
Management 

In  October  1990,  the  General 
Accounting  Office  (GAO)  issued  the 
report,  PERFORMANCE 
MANAGEMENT:  How  Well  Is  the 
Government  Dealing  with  Poor 
Performers.  GAO  concluded  that  under 
the  performance  management  system 
"identifying  and  dealing  with  poor 
performers  *  *  *"  was  often"*  *  *  a 
difficult  and  time-consuming 
task  *  *  "'and  that  it  was 
"*  *  *  unfair  to  expect  managers  and 
supervisors  to  operate  in  an 
environment  where  identifying  and 
dealing  with  poor  performers  tends  to 
be  much  more  difficult  than  it  needs  to 
be." 

This  GAO  report  dealt  with 
performance  appraisals  in  a  traditional 
organization  where  each  employee 
received  an  individual  performance 
rating  from  his  or  her  supervisor.  While 
it  was  always  assumed  that  the 
employee's  performance  standards  were 
clearly  tied  to  the  organization's 
mission,  the  employee's  "line  of  sight" 
between  his  or  her  work  outcomes  and 
those  of  the  organization  was  often  too 
great  or  too  nebulous. 

GPRA  provides  an  opportunity  to 
improve  the  employee's  "line  of  sight" 
to  the  organization's  outcome  measures. 
In  an  environment  where  teamwork  is 
encouraged,  valued  and  expected,  the 
team,  or  work  unit,  sets  goals  based  on 
the  organizational  outcome  measures. 
Because  each  team  member's  "line  of 
sight"  is  initially  limited  to  his  or  her 
team,  the  team  member  will  be  able  to 
understand  more  readily  how  his  or  her 
work  affects  the  work  of  the  entire 
organization. 

The  demonstration  project  will  test 
organizational  performance 
management's  link  to  individual 
perfonnance  and  contribution  by  using 
data  collected  for  the  "Balanced 
Scorecard,"  or  similar  oi^gatiizational 
tool,  and  the  continuous  improvement 
process  inherent  in  an  environment 
where  teamwork  is  encoiu^ged. 
Organizational  Performance 
Management  is  directly  linked  to  and 
literally  supports  the  compensation 
system.  The  basic  principles  and 
operating  guidelines  of  organizational 
performance  management  are:  (a)  If  the 
Regional  Office  does  well,  employees  do 
well;  (b)  The  organizational  outcome 
measures  are  the  focus  of  every  member, 
(c)  Every  member  of  the  organization  is 
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responsible  for  contributing  to  tbe 
success  of  tbe  organization:  (d)  Every 
member  must  understand  and  be  able  to 
explain  how  bis  or  her  performance 
contributes  to  the  organization's 
success;  and  (e)  Teams  and  coaches,  or 
other  organizational  eauivalents,  will 
assess  individual  members  in  terms  of 
contribution  to  the  organizational 
outcome  goals. 

Organizational  Performance  Review 
Process 

Organizational  performance 
management  is  a  continuous  process 
that  goes  on  throughout  the 
organization.  In  a  traditional  setting, 
information  concerning  an 
organization's  performance  and  the 
process  involved  in  setting  and 
reviewing  goal  accomplishment  is 
generally  considered  to  be  in 
management's  purview.  The 
demonstration  project  will  utilize  the 
process  of  "Open  Book"  management 
that  was  developed  by  the  NYRO  GPRA 
pilot  site  following  its  organizational 
system  design  model.  This  is  a  high 
involvement  strategy  that  includes  every 
employee  in  some  aspect  of  collecting, 
reviewing,  and  assessing  information 
about  performance  at  all  organizational 
levels.  This  process  involves  reviews  at 
three  levels,  focuses  upon  tbe 
"Balanced  Scorecard,"  or  its  equivalent, 
and  is  data-driven.  Since  employee 
involvement  is  critical  to  the  success  of 
any  organiautional  jjerfoTnance  system, 
the  Detroit  Regional  Offices  will 
develop  a  system  that  will  meet 
organizational  needs  and  the  general 
guidelines  and  operating  principles  of 
the  project.  Tbe  system  developied  by 
the  NYRO  that  may  be  used  as  a  model 
is  outlined  below. 

RegionaJ  Office  Level  Review.  The 
Regional  Office's  progress  is  reviewed  at 
weekly  team  goal  meetings,  at  bi-weekly 
Director  staff  meetings,  at  quarterly 
reviews  of  the  organization's  Quality 
Plan,  and  at  semi-annual  renewal 


sessions.  The  "Balanced  Scorecard"  and 
the  goals  set  in  the  Quality  Plan  support 
each  other  and  focus  everyraie  on 
improving  service  to  veterans  and  their 
families. 

T«uii  Level  Review.  The  team  will 
evaluate  its  own  performance  against 
the  measures  reflected  in  the  "Balanced 
Scorecard"  and  will  assess  how  well  it 
is  contributing  to  the  success  of  the 
organization.  The  team  not  only  works 
towitfds  its  own  goals,  but  also  woiks 
towards  improving  the  success  of  other 
teams  as  well  as  the  success  of  the  entire 
organization. 

Team  Review  Process.  Each  team 
conducts  weekly  goal  meetings  during 
which  the  team  assesses  how  well  it  met 
the  weekly  goals  it  had  set  for  itself. 
Since  the  goals  relate  to  the  "Balanced 
Scorecard,"  the  organizational  outcome 
measiires,  the  team  members 
understand  how  their  work  fits  into  the 
work  of  the  entire  organization  at  the 
Regional  Office,  division,  and  core  team 
levels. 

The  team  review  process  provides 
each  team  member  with  specific, 
concrete  data  for  the  organizational 
outcome  measiues  and  the  weekly  goals 
the  team  sets  to  support  the 
organizational  goals.  Since  the 
discussion  looks  at  the  causes  for 
meeting  or  failing  to  meet  the  weekly 
team  goals,  each  team  member  develops 
a  real  sense  of  how  he  or  she 
contributed  to  the  outcomes  the  teams 
produced  during  the  week.  The  process 
is  designed  to  develop  individual 
accountability  and  ownership  for  the 
outcomes  being  achieved  wi^  feedback 
from  both  the  coach  and  the  team 
members.  The  assessment  requires 
specific  responses  that  include 
corrective  action  or  additional  help. 
There  is  a  consequence  for  every  action 
that  does  not  support  organizational 
performance.  In  addition,  each  team 
member  is  expected  to  learn  to  prepare 
and  present  data  at  the  team  goal 
meeting.  Each  team  member  also  has  a 


role  in  determining  the  team's  goal  for 
the  next  week.  Because  (nganizational 
outcome  data  is  reviewed  and  discussed 
weekly,  the  employee  never  loses  sight 
of  the  organization's  goals  and  mission 
and  of  the  team's  contributicm  to  the 
core  group,  the  division  and  tbe 
Regional  Office.  Following  this  process, 
performance  management  becomes 
organizational  rather  than  individual. 

Team  Member  Level  Review.  The 
teams  will  also  assess  how  each  team 
member  contributes  to  the  achievement 
of  the  organizaticuial  measures.  The 
assessment  helps  to  detennine  tbe 
individual  performance  rating. 

Team  Member  Review  Process.  Tbe 
team  members  will  assess  each  other  to 
determine  how  well  each  person  is 
contributing  to  the  achievement  of 
organizational  goals.  The  team  will 
evaluate  team  members  twice  a  year  on 
such  categories  as:  Output,  Customer 
Service,  Reliability,  Team  Support,  and 
Accuracy. 

In  offices  with  highly  developed 
teams,  team  members  will  help  define 
the  behaviors  for  each  rating  level.  An 
initial  option  will  be  to  define  the  levels 
as  follows: 

GREEN  ZONE  =  Contributes  to 
Achieving  Organizational  Goals 

AMBER  ZONE  =  Needs  to  Improve 
Efforts  to  Meet  Organizational  Goals 

RED  ZONE  =  Does  Not  Contribute  to 
Organizational  Goals 

Action  Options  Based  on  Team 
Member  Ratings.  Based  on  the  ratings, 
these  are  tbe  options  for  taking  action  ( 
See  Figure  7 — Peer  Assessment 
Options). 

GREEN  ZONE 

The  team  member  and  coach  will 
prepare  a  Learning  Contract  for  the  year. 
The  Learning  Contract  will  include 
developmental  activities  selected  to 
strengthen  the  employee's  skills  and  to 
increase  the  organization's  ability  to 
meet  its  goals. 

HLUNO  coos  <3Ift-01-P 
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Figure  7:  Peer  Assessment  OptioM 


PEER  ASSESSMENT 


ONCE  M  'RED  ZONE'  ALL  i  CORES  BELOW  3  ARE  TO  BE  REVEWED 
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AMBER  ZONE— First  Time  in  Amber 
2U)ne 

The  coach,  whose  role  is  to  move  the 
team  to  self-direction,  will  discuss  the 
ratings  with  the  employee  and  counsel 
him  or  her  on  areas  for  improvement. 
This  is  important,  since  the  Amber  2k>ne 
is  unacceptable.  The  coach  will  give  the 
team  member  assistance  to  improve. 
The  coach  and  the  team  member  will 
develop  a  Learning  Contract  that  will 
include  developmental  activities 
designed  to  help  improve  his  or  her 
contribution  to  the  organization  as  well 
as  to  help  his  or  her  individual  growth. 
The  areas  for  improvement  may  include 


technical  skills,  or  competencies.  The 
following  are  possible  activities:  (a) 
Reading,  (b)  Special  Team  Assignment 
or  Project,  (c)  Output  Goals,  (d)  Formal 
Training,  (e)  Peer  Training,  (f)  Specific 
Behaviors  to  model  and  practice:  and  (g) 
Assignment  to  a  Mentor,  or  Peer 
Advisor. 

The  team  member  and  coach  will 
determine  the  specific  days  they  will 
meet  to  discuss  how  well  he  or  she  is 
meeting  the  goals  set  in  the  Learning 
Contract.  This  will  help  the  team 
member  set  improvement  goals  fcM- 
himself  or  herself. 


AMBER  ZONE— Second  Time  in  Amber 
Zone 

If  the  team  member  goes  into  the 
Amber  Zone  for  a  second  time  in  a 
calendar  year,  the  team  member 
automatically  moves  into  the  Red  Zone. 

RED  ZONE 

If  an  employee  is  in  the  Red  Zone,  the 
coach  will  become  more  actively 
involved  with  the  team  member.  As  the 
flowchart.  "Review  Process  for  'Red 
Zone'  Assessments"  (Figure  8)  shows, 
the  acti(Hi  taken  will  vary  with  the 
category  involved. 
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Flgnref:  Review  Process  for  **Red  Zone**  AsictraMBts 
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'(a)  If  output,  accuracy  or  customer 
service  are  involved,  the  coach  will 
place  the  team  member  under  a  90  day 
review  using  individual  performance 
standards: 

(b)  If  team  support  is  involved,  the 
coach  will  help  the  team  member 
identify  improvement  actions:  or 


(c)  If  reliability  is  involved,  the  coach 
will  discuss  how  the  team  member's 
behavior  needs  to  improve  and  will 
closely  monitor  the  team  member's 
behavior. 

While  a  performance  improvement 
plan  will  be  used  to  document  how  the 
team  member  has  to  improve  in  the 
areas  of  output,  accuracy  and  customer 

Figure  9:  Red  Zone  Action  Chart 


service,  a  learning  contract  could  be 
used  to  document  the  actions  the  team 
member  will  take  or  the  behavior  the 
team  member  will  practice  to  eliminate 
the  problem.  The  Red  Zone  Action 
Chart  (Figure  9)  identifies  the  action  to 
be  taken,  the  documentation  needed, 
and  the  possible  consequences  for  theae 
situations. 
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Out-of-Cycle  Assessment.  If  at  any 
time  based  on  observation  or  team 
feedback  a  team  member's  performance 
or  behavior  does  not  meet  team  or 
organizational  expectations,  an  out-of- 
cycle  assessment  may  be  done.  Based  on 
this  assessment,  corrective  action,  if 
required,  will  b^  taken. 

Appeal  Process.  Existing  appeal  rights 
to  the  Merit  Systems  Protection  Board, 
the  negotiated  grievance  procedure,  or 
the  administrative  grievance  procedure 
will  continue  for  adverse  actions. 
Decertification  due  to  the  inability  to  do 
a  particular  skill  block  may  be 
appealable  through  an  internal 
certification  appeals  process  that  will  be 
established  in  line  with  the  Partnership 
Agreement.  In  addition,  the  employee 
would  have  the  right  to  appeal  a 
decertification  action  to  the  Merit 
Systems  Protection  Board  as  a  reduction 
in  pay  as  provided  for  in  5  CFR 
§  1201.3(a)(2). 

Individual  Performance  Ratings 

All  employees  will  receive  an  annual 
performance  rating  in  terms  of  how  well 
they  contribute  to  and  support 
organisational  goals.  The  ratings  will  be 
pass  or  fail.  Employees  will  receive  a 
rating  of  pass,  unless  through  the 
Organizational  Performance 
Management  System  they  receive  a 
rating  of  fail  or  are  unable  to  be 
recertified  in  the  appropriate  skills. 

Learning 

Since  employee  development  is  one 
of  the  organizational  outcome  measures, 
learning  is  an  important  organizational 
activity.  Learning  is  more  than  just 
classroom  training:  it  involves  feedback, 
goal  setting,  self-development  activities 
as  well  as  classroom  and  peer  training. 
The  general  principles  and  operating 
guidelines  for  learning  are:  (a)  Every 


person  is  accountable  for  his  or  her  own 
development  and  growth:  (b)  Learning  is 
tied  to  organizational  goals  and  needs: 
(c)  The  360*  feedback  system  will 
provide  honest  feedback  from  co- 
workers and  will  help  define  areas  for 
improvement: 

(d)  The  organizational  employee 
development  measures  form  the  basis  of 
the  organization's  training  plan:  (e) 
Learning  supports  the  certification  and 
recertification  process;  and  (f)  To 
develop  and  implement  a  career 
development,  education  and  training 
strategy  that  supports  the  organizational 
measures  and  values,  the  Learning 
process  will  include  performance 
feedback  and  Learning  Contracts. 

Performance  Feedback.  Performance 
feedback  will  provide  all  employees 
with  information  on  their  contribution 
to  the  organization's  performance.  It 
will  also  help  them  identify  their 
training  and  developmental  needs  by 
pinpointing  areas  to  strengthen  and 
improve  that  they  could  include  in  their 
Learning  Contracts.  The  system  will  use 
360  degree  feedback  from:  (a)  The 
Coach,  fb)  Peers,  and  (c)  Customers. 

The  feedback  mechanism  will  help 
team  members  to  identify  learning 
objectives  and  could  provide 
information  on  where  to  focus  skill 
acquisition.  It  would  also  help  focus  the 
team  members  on  team  development. 
The  performance  feedback  system  is 
tied  to  learning. 

In  addition,  team  members  will 
participate  in  group  feedback  exercises 
during  periodic  training.  The  training 
will  allow  team  members  to  practice 
and  develop  face-to-face  feedback  skills. 
It  will  include  providing  constructive 
feedback,  reacting  to  fe«iback  and 
imoroving  listening  skills. 

Learning  Contract.  Every  team 
member  will  have  a  Learning  Contract 


that  will  consider  needs  identified  by 
the  employee  development  measures, 
the  performance  feedback  system  and 
the  Certification/Recertification  System. 
There  will  be  learning  activities 
identified  for  each  skill  block  and  each 
developmental  level  in  the  organization. 
Activities  could  include:  (a)  On-the-job 
assignments  and  reading  assignments  to 
support  growth:  (b)  Formal  training 
sessions  that  would  support  learning 
specific  skills  needed  for  development 
and  growth:  (c)  Feedback  and  evaluation 
mechanisms  to  measure  learning  as  it 
relates  to  the  organization's  goals  and 
measures:  (d)  Mentoring  to  help  support 
developmental  efforts  and  to  provide 
support  and  feedback  as  needed:  (e) 
Individual  learning  plans  that  identify 
activities  for  which  the  individual  team 
member  will  be  accountable  to  meet 
learning  objectives:  (f)  Team  learning 
plans  to  identify  the  things  a  team  will 
follow  to  foster  team  development:  (g) 
Methods  to  reinforce"personal 
accountability  for  learning:  (h)  Special 
Projects  (HRM.  Planning,  histructing, 
ADP,  Public  Relations,  etc.);  (i) 
Sabbaticals:  (j)  Exploring  recognition/ 
variable  pay  incentives  that  would 
supplement  special  learning  activities; 
and  (k)  Team  members  will  be 
accountable  for  learning  and  the 
organization  will  be  accountable  for 
fostering  a  learning  environment. 

Recognition.  Recognition  activities 
provide  team  membera  and  the 
organization  with  the  opportunity  to 
celebrate  the  successes  of  team 
members,  teams  and  the  organization. 
These  efforts  are  often  non-monetary. 
The  teams  will  help  to  determine  the 
types  of  recognition  efforts  that  will  be 
used.  The  recognition  efforts  will 
support  the  organization's  outcome 
measures.  Based  on  the  need  and 
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purpose,  this  could  consist  of  the 
following:  (a)  Organization  wide 
celebrations;  (b)  Honoraiy  Awards:  (c) 
Special  Ckoup  Awards;  (d)  Team 
Specific  Individual  Awuds;  (e)  Core 
Team  SpcKofic  Awards;  (f)  Suggestion 
Awards;  (g)  On-the-Spot  Awards;  (h) 
Special  Developmental  Opportunities; 
and  (i)  Time-Off  Awards. 

D.  Exit  Stage 

Reduction-in-Forca 

Reduction-in-Force  (RIP)  will  be 
strategic  and  closely  tied  to 
organizational  needs.  While  the  current 
R^  process  will  remain  essentially  the 
same,  the  demonstration  pro)ect  will 
require  adjustments  to  reflect  skills, 
since  positions  will  no  longer  exist. 

The  basic  principles  and  operating 
guidelines  to  be  used  for  an  RIF  are:  (a) 
Veterans  preference  will  remain  an 
important  factor  in  the  RIF  procedure 


developed;  (b)  Employees  will  be 
assigned  a  role  code  ^i^»*'"g  to  the  role 
they  play  in  the  organization.  For 
example,  the  roles  in  the  NYRO's 
Veterans  Services  and  Benefits  Division 
are  Case  Technician,  Case  Manager  and 
Coach.  Role  levels  will  replace  ^e 
currwit  competitive  levels;  (c)  Keeping 
in  mind  that  service  to  veterans  is 
paramount,  any  RIF  will  be  a  strategic 
RIF  fdctising  on  organizational  outcome 
measures.  For  this  reason,  the 
organization  will  use  certified  skills  and 
competencies  as  key  &ctors  in 
establishing  any  retention  register.  The 
organization  wUl  identify  the  ddlls 
having  the- greatest  value  and  assign  to 
them  greater  points  when  establishing  a 
retention  register.  For  example,  the 
Regional  Office  may  need  to  retain 
in^viduals  who  are  certified  as  having 
medical  decision  skills  or  development 
skills.  The  points  designating  the  value 


the  skills  have  in  the  organization  will 
be  published  annually;  (d)  In  an  RIF, 
retention  will  be  determined  as  follows: 

— ^Tenure  of  Employmmt  Groups  will 
be  estri>lishea  for  earner,  career- 
OHuiititHial  and  all  other  employees. 

— ^Veterans  Preference.  (Military 
preference  st^ject  to  section  3501(a) 
of  Title  5.)  Sub-groups  will  be 
est^lished  for  veterans  having  a 
cmnpensable  service-connected 
disability  of  30%  or  more,  all  other 
preference  eligibles,  and  all  others. 

— Performance  Ratings,  Core  (koup 
Rating.  Skills  and  Competencies,  and 
Lengdi  of  Service  will  be  used  to 
establish  the  retention  register  scores. 
Credit  for  military  aervice  subject  to 
section  352(a)  (A)  and  (B)  of  title  5. 
The  Retention  Ri^ster  Point  Chart 
(Figure  10)  provides  infonnation  cm 
the  point  system. 


Figure  10.— Retention  Register  Point  Chart 
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(e)  To  determine  assignment  rights 
between  positions  covcured  by  the 
demonstration  project  and  positions  not 
covered  by  the  demonstration  project, 
grade  level  equivalents  for  groups  of 
skills  blocks  will  be  used;  (f)  In  an  RIF, 
which  could  be  either  a  reduction  in  the 
number  of  employees  needed  in  a 
particular  ^U  block  or  a  reduction  in 
the  nimiber  of  skill  blocks  needed  by  the 
organization,  an  employee  will  be 
offered  when  possible  the  opportimity 
to  be  trained  in  a  new  skill  block  that 
is  equal  to  the  skill  block  being  lost.  The 
employee  would  receive  retained  pay 
including  the  full  amount  of  any  general 
pay  increase  dtuing  the  period  of 
training.  When  the  training  is 
completed,  the  employee  would  have  to 
go  through  the  certification  process  to 
demonstrate  he  or  she  is  able  to  apply 
the  skill.  If  he  or  she  is  certified,  he  or 
she  would  be  paid  for  the  equivalent 
skill  block  and  retained  pay  would  end. 
If  the  employee  feils  to  obtain 
certification,  the  employee  will  be 
placed  on  indefinite  pay  retention  and 
will  receive  one-half  of  any  general  pay 
increase  until  such  time  as  the  "true" 
rate  equals  or  exceeds  the  retained  rate 


of  pay.  (g)  If  an  employee  cannot  be 
offered  a  skill  block  that  is  equal  to  the 
skill  block  being  lost,  but  can  only  be 
offered  a  new  sUll  block  that  is  of  lesser 
value,  die  employee  would  be  given  the 
opportunity  to  learn  the  new  skill  and 
to  be  certified  for  the  application  of  the 
new  skill  block.  During  the  period  of 
trainmg  necessary  to  be  eligible  fm 
certific^on  in  the  new  skill  block,  the 
emplo}ree  wHl  retain  his  or  her  existing 
rate  of  pay  uid  the  full  amount  sf  any 
general  pay  increase.  If  the  mnployee 
passes  certification,  the  employee  will 
receive  pay  for  that  skill  block.  In 
addition,  the  employee  will  he  placed 
on  indefinite  pay  retention  and  will 
receive  one-half  of  any  general  pay 
increase.  If  the  employee  fails  to  (^tain 
certification,  the  employee  will  be 
placed  on  indefinite  pay  retention  and 
will  receive  one-half  of  any  general  pay 
increase  imtil  such  time  as  the  "true" 
rate  equals  or  exceeds  the  retained  rate 
of  pay.  (h)  If  an  employee  cannot  be 
offered  any  skill  block  to  replace  the 
skill  block  lost,  but  is  certified  in  skill 
blocks  the  organization  still  needs,  the 
employee  is  entitled  to  indefinite  pay 
retention  and  will  receive  one-half  of 


any  general  pay  increase  until  such  time 
as  tlw  "true"  rate  equals  or  exceeds  the 
retained  nte-of  pay. 

In  determining  an  involuntarily 
separated  employee's  entitlement  to 
severance  pay,  the  definition  of 
"reasonable  offer"  applicable  to 
employees  covered  by  the 
demonstration  project  will  be  included 
in  this  section  of  the  final  plan  that  will 
be  published  in  the  Federal  KegMer 
notice  and  provided  for  in  VA's 
operating  procedures  for  the 
demonstration  project. 

Employees  involved  in  an  RIF  would 
have  appeal  rights  to  the  Merit  Systems 
Protection  Board.  Employees  wcnild  use 
the  internal  Certification  Appeal  process 
for  all  certification  actions;  this  appeal 
process  will  be  developed  in  line  with 
the  Partnership  Agreement. 

Exit  Interviews 

Exit  interviews  are  an  evaltiation  tool 
that:  (a)  Will  provide  for  the 
organization  and  the  teams,  feedback 
from  individuals  who  are  leaving  the 
organization  or  the  teams,  and  (b)  Will 
help  evaluate  systems  the  Regional 
Office  has  put  into  place  that  affect 
customer  service  and  emplo)rees. 
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The  process  could  include  a  survey 
that  will  ask  employees  who  are  leaving 
the  otganization  or  a  team  with  feedback 
tied  into  organizationai  measuns.  team 
development,  and  individual 
development.  Exit  interviews  could  also 
provide  assessments  of  the 
compensation  system  and  the  other 
supporting  human  resources  systems  in 
use  in  the  organization. 

IV.  Training 

As  part  of  the  implementation 
process,  all  employees  will  attend  an 
orientation  session  on  the  new  Human 
Resource  Process  that  will  include 
demonstration  project  requirements, 
timeframes  for  phasing  in  segments  of 
the  proiect,  an  explanation  of  how  the 
project  will  affect  them,  and  future 
training  requirements. 

To  understand  how  the  systems  will 
aHiact  them,  employees  will  receive  in- 
depth  training  on:  (a)  Pay  for  Applied 
SkiUs;  (b)  Variable  Pay;  (c)  The 
Certification  and  Recertification 
Process;  (d)  Organizational  Performance 
Management;  (e)  Learning  Contracts; 
and  (f)  Performance  Feedback. 

Employees  involved  in  the 
certification  process,  peer  training, 
mentoring  or  in  the  selection  system 
will  also  receive  in-depth  training  to 
help  them  understand  their 
responsibilities. 

Coaches  will  receive  training  in 
mentoring  and  their  responsibilities 
under  the  new  systems. 

V.  CoaYarsion 

A.  Conversion  of  Employees  Into  the 
Demonstration  Project 

The  following  procedures  are  used  for 
converting  existing  employees  from  the 
General  Schedule  (OS)  system  to  the 
demonstration  project's  Pay  for  Applied 
Skills  System.  They  address  employees 
who  are  converted  in  place  at  the 
beginning  of  the  demonstration  project 
and  also  OS  employees  from  other 
organizations  who  enter  the  project 
through  lateral  transfer  or  reassignment 
after  the  project  is  underway.  No  such 
employee  will  suflisr  a  reduction  in  pay 
at  the  time  of  conversion  into  the 
project.  If  conversion  into  the 
demonstration  project  is  accompanied 
by  a  geographic  move,  the  employee's 
GS  pay  entitlement  in  the  new 
geographic  area  will  be  determined 
prior  to  converting  the  employee  into 
the  project. 

Skill  Assessment 

Before  being  covered  by  the  Pay  for 
Applied  Skills  System,  affected 
employees  will  undergo  a  skills 
assessment  to  determine  which  skill 


blocks  and  compwtancies  they  possess. 
On-board  employMI  converting  in  place 
at  the  beginning  of  the  project  will  be 
assessed  30  to  60  days  prior  to 
conversion  as  part  of  their  pre- 
conversion  training.  The  employee's 
base  pay  will  be  set  based  on  this 
assessment.  Employees  who  enter  the 
project  after  initial  conversion  through 
trmisfer  or  reassignment  either  bom 
within  the  demonstration  project  sites 
or  bxim  outside  will  have  their  skills 
assessed  to  determine  their  base  pay 
when  entering  the  project,  subject  to 
organizational  need. 

Pay  Protection 

If  the  base  pay  of  an  on-board 
employee  under  the  GS  system 
immediately  before  conversion  exceeds 
the  base  pay  set  by  the  skills 
assessment,  the  employee  will  be 
allowed  two  years  to  become  certified  in 
additional  skills  in  order  to  justify  his 
or  her  pay  level  at  the  time  of 
convereion.  The  employee  will  continue 
to  receive  their  existing  base  pay  (pay 
continuation)  and  receive  the  hUl 
general  increase  during  this  two-year 
period.  If  at  the  end  of  the  two-year 
period,  the  employee's  rate  of  pay 
exceeds  the  base  pay  justified  by  the 
certification  process,  the  employee  will 
be  placed  an  indefinite  pay  retention 
and  will  receive  one-half  of  any  future 
general  pay  increases  until  such  time  as 
the  "true"  rate  equals  or  exceeds  the 
retained  rate. 

Employees  who  either  lateral  into  the 
Pay  for  Applied  Skills  System  or  transfer 
frt>m  another  organization  after  the 
initial  conversion  to  the  system  will  also 
undergo  a  skills  assessment  in  order  to 
determine  their  base  pay.  For  those 
employees  who  lateral  into  the 
demonstration  project  &t>m  within 
Veterans  Affairs,  if  the  existing  rate  of 
basic  pay  exceeds  the  base  pay  rate  set 
by  the  skills  assessment  process,  the 
employee  will  be  allowed  two  yean  to 
become  certified  in  additional  skills  in 
order  to  justify  his  or  her  pay  level  at 
the  time  of  conversion.  The  employee 
will  continue  to  receive  their  existing 
base  pay  (pay  continuation)  and  receive 
the  full  general  increase  during  this  two- 
year  period.  If  at  the  end  of  the  two-year 
period  the  employee's  rate  of  pay 
exceeds  the  base  pay  justified  by  the 
certification  process,  the  employee's  pay 
will  be  reduced  to  the  level  that  reflects 
the  actual  skills  attainment.  For  those 
employees  who  transfer  from  another 
organization  outside  of  the  Department 
of  Veterans  Affairs,  the  organization  will 
have  the  flexibility  to  provide  pay 
continuation  at  its  option. 


Locality  Pay 

Locality  pay  will  be  an  add-on 
payment  that  will  remain  separate  and 
distinct  from  the  Pay  for  Applied  Skills 
System.  This  will  be  consistent  with  the 
way  in  which  locality  pay  is  handled  for 
employees  under  the  General  Schedule. 
As  with  GS  employees,  locality  pay  will 
be  considered  base  pay  for  certain 
purposes  but  not  for  othera  as  indicated 
in  5  C3T<  531.606  (b). 

Special  Salary  Rates 

Special  salary  rates  will  no  longer  be 
applicable  to  demonstration  project 
emplojrees.  Upon  entering  the  project " 
-by  conversion  in  place  or  by  lateral 
reassignment  or  transfer-special  salary 
rate  employees  will  undergo  a  skills 
assessment,  as  provided  above.  To  set  a 
special  rate  employee's  base  pay 
(including  pay  continuation,  if 
applicable),  his  or  her  GS  pay  must  first 
be  converted.  The  employee's  initial 
base  rate  under  the  demonstration 
project  is  derived  by  dividing  the 
employee's  highest  GS  adjusted  rate  of 
pay  (i.a..  special  rate  or  locality  rate)  by 
the  applicable  locality  pay  factor  for  the 
employee's  official  duty  station.  A  full 
locality  adjustment  will  then  be  added 
to  the  employee's  new  demonstration 
base  rate.  Thus,  the  employee's  locality- 
adjusted  rate  under  the  demonstration 
project  will  equal  the  employee's  former 
highest  GS  adjusted  rate  of  pay.  Adverse 
action  and  pay  retention  provisions  will 
not  apply  to  the  conversion  process 
because  there  is  np  change  in  total 
salary.  If  the  employee's  converted  rate 
of  base  pay  exceeds  the  base  rate  set  by 
the  skills  assessment,  the  employee  will 
be  allowed  two  years  to  become 
certified  in  additional  skills  in  order  to 
justify  his  or  her  pay  level  at  the  time 
of  conversion.  Any  pay  continuation  or 
pay  retention  (as  described  in  the 
preceding  section)  will  apply  to  the 
converted  base  rate. 

Step  Buy-Ins 

For  employees  who  are  converted  in 
place  at  the  beginning  of  the 
demonstration  project —  at  the  time  of 
conversion,  eadi  converted  employee 
will  be  given  a  lump-sum  cash  payment 
for  the  time  credited  to  the  employee 
toward  what  would  have  been  the 
employee's  next  within-grade  (step) 
increase  under  5  U.S.C.  5335.  (See 
section  Vm.B.  for  additional  details.) 

B.  Conversion  of  Employees  Out  of  the 
Demonstration  Project 

If  a  demonstration  project  employee  is 
moving  to  a  GS  position  not  under  the 
demonstration  project,  or  if  the  project 
ends  and  each  project  employee  must  be 
converted  in  place  back  to  the  GS 
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system,  the  following  procedures  will  be 
used  (prior  to  movement  or  convereion 
out  of  the  demonstration  project  and 
any  accompanying  geographic 
movement,  promotion,  or  other 
simultaneous  action)  to  determine  the 
GS  grade  and  converted  GS  rates  of  pay 
(inuuding  any  locality  rate  or  special 
rate). 

Grade  Conversion 

When  an  employee  is  converting  back 
to  the  GS  system,  the  employee's  GS- 
equivalent  grade  under  the 
demonstration  project  at  the  time  of 
convereion  must  be  determined.  The 
Pay  for  Applied  Skills  level  and  the  skill 
blodis  and  competencies  possessed  by 
the  employee  will  be  used  to  determine 
the  GS^uivalent  grade.  (See  the  Skill 
Block/Grade  Conversion  Table  in 
section  V.Q) 

For  employees  leaving  the 
demonstration  project  for  a  position  at 
another  organization,  the  gaining 
organization  may  request  a  statement  of 
comparison  between  demonstration 
project  levels  and  corresponding  GS 
grades  to  attach  to  their  application. 
Eligibility  for  outside  positions  will  be 
determined  by  the  outside  organization 
bas'^d  on  the  information  in  the 
employee's  application  as  is  true  in  the 
GS  system,  llie  GS  converted  grade  will 
be  used  in  applying  GS  pay 
administration  rules  (e.g.,  promotion 


rules);  it  is  not  necessarily  the  gisde  the 
employee  will  have  at  the  gaining 
organization. 

For  converaions  upon  termination  of 
the  project  and  for  lateral  reassigiunents, 
the  converted  GS  grade  will 
automatically  become  the  employee's 
GS  grade. 

Pay  Conversion 

An  employee's  pay  within  the 
converted  GS  grade  is  derived  by 
converting  the  project  rates  to  GS  pay 
rates  (including  locality  rates  and 
special  rates,  as  applicable)  before  any 
geographic  movement  or  other  pay- 
related  action  that  coincides  wdth  the 
employee's  movement  or  conversion  out 
of  the  demonstration  project. 

To  derive  an  employee's  converted  GS 
rates  of  pay — (a)  If  j)ossible,  the 
employee's  demonstration  project 
locaUty-adjusted  rate  will  be  slotted  into 
the  hi^est  applicable  GS  locality  rate 
range  or  special  rate  range  for  the 
employee's  converted  grade.  If  the 
employee's  rate  falls  between  step  rates 
for  the  applicable  range,  it  will  be  raised 
to  the  next  higher  step  rate.  The 
employee's  GS  unadjusted  basic  rate  of 
pay  (i.e.,  excluding  locality  payments  or 
special  rates)  will  be  derived  based  on 
the  grade  and  step  associated  with  the 
converted  rate,  (b)  If  the  employee's 
locality-adjusted  rate  under  the  project 
carmot  be  slotted  into  the  range  because 


it  exceeds  the  maximum  rate  of  the 
converted  grade,  it  will  be  converted 
into  a  locality-adjusted  GS  retained  rate, 
frx>m  which  Uie  base  retained  rate  will 
be  derived. 

After  conversion,  the  employee's 
converted  GS  rate  is  used  in  applying 
GS  pay  administration  rules,  as 
necessary — e.g.,  promotion,  maximum 
payable  rate  determinations,  pay 
retention.  For  convereions  upon 
termination  of  the  project  and  for  lateral 
reassignments,  the  converted  GS  rates 
will  automatically  become  the 
employee's  GS  rates. 

C.  Skill  Block/Grade  Conversion  Table 

Skill  Based  Pay  places  emphasis  on 
the  skills  and  abilities  of  the  individual 
rather  than  the  duties  of  a  position. 
Howeyer,  the  skills  described  in  the 
skill  blodu  in  combination  with  the 
tasks  which  would  typically  be 
assigned,  given  the  sldll  level  of  the 
employee,  may  be  assigned  a  grade  in 
the  traditional  sense.  'This  will  be  of 
particular  importance  when  an 
employee  leaves  a  site  which 
compensates  based  on  skills  and  moves 
to  a  site  that  continues  to  compensate 
based  on  the  grade  assigned  to  a 
position  description.  The  Conversion 
Chart  (Figure  11)  was  developed  to 
provide  a  reference  point  between  skill 
blocks  and  GS  grade  equivalents. 


Figure  11— Skill  Block  Conversion  Chart 
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GS-3 


GS-4 


GS-5 


GS-7 


GS-9 


GS-7 


Associated  competencies 


CI 


CI 


C1 


CI  and  some  C2 


C1  and  some  C2 


C1  and  some  C2 


Descriptton  of  work 


The  emptoyee  establishes  that  the  applnant  is  a  member  of  a  dass  of  bene- 
ficiaries by  either  comparing  ttw  information  In  the  application  with  official 
records  submitted  or  requesting  verification  of  the  informatton  from  official 
records  at  a  records  center. 

The  emptoyee  determines  what  supporting  "proofs"  or  evidence  are  required  by 
the  case.  As  the  "proor  material  is  received,  it  is  analyzed  to  establish  accu- 
racy, valktty  and  acceptability  under  governing  legal  requirements.  Also  pro- 
vides straight-forward  factual  Informatton  on  preparation  of  forms. 

The  emptoyee  is  typically  assigned  cases  involving  confused  or  missing  records, 
cases  involving  duplicate  claimants  or  cases  whtoh  contain  an  excessive 
amount  of  detail.  Also  devetops  and  makes  final  determinatton  of  award  tor  cer- 
tain one-payment  awards  with  fixed  monetary  limits.  Provtoes  counseling  on 
questtons  covered  by  gukjelines  or  by  clear-cut  procedures. 

The  emptoyee  makes  determinatkans  pertaining  to  such  matters  as  entitement  to 
medtoal  treatment,  funeral  expense,  compensatton  and  penston.  Adjudtoatton  of 
such  claims  normally  requires  determinaJtons  relating  to  the  applkatton  of  ap- 
propriate regulattons.  Counsels  Individuals  regarding  a  variety  of  benefits  or  ob- 
ligattons  that  are  ctosely  related. 

The  emptoyee  prepares  decistons  on  bask;  eligibility  for  claimants  to  vartous  ben- 
efits provtoed  by  law.  He/she  must  analyze  and  evaluate  numerous  types  of 
documents  and  conskJer  the  many  variables  whtoh  may  affect  tf»  amount  of  the 
award  granted.  Counsels  indhnduab  regarding  a  wkle  variety  of  comprehensive 
programs  of  benefits  and  servtoes,  each  with  a  dmerent  set  of  regulattons. 

The  emptoyee  makes  determinations  pertaining  to  such  matters  as  entitlement  to 
medtoal  treatment,  funeral  expense,  compensatton  and  penston.  AdjucScalton  of 
such  claims  norrraJly  requires  determinattons  relating  to  the  applkatton  of  ap- 
propriate regulatkxis.  Counsels  indhnduals  regardtog  a  variety  of  benefits  or  ob- 
ligattons  that  are  ctosely  related. 


SowOG 
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Figure  1 1— Skill  Block  Converswn  Chart— Continued 
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CI  and  C2  and  some  C3 


Daacriplipn  of  work 


Tha  amptoyee  pnparaa  dadatona  on  beaic  aligDNity  lor  cWmw«s  to  various  ben- 
•Ws  provtdad  by  law.  He/aha  must  analyze  and  evaiuato  numaroua  types  of 

(k)cumentB  and  oofMidar  the  mviy  varlablsa  «Mch  may  allact  tie  wnouni  of  the 
award  granted.  CounealB  mdMduala  rsganmo  a  wide  variety  of  oomprehansive 
programa  of  beneils  and  sen>toes.  each  wrflh  a  dNIsrent  set  of  raguletlons. 

FadMstaa  ttw  development  of  and  provUaa  tschrecet  guidance  to  less  experi- 
anced  Case  Managars.  A4udkalsa  daima  involving  unuau^  conv)lex  or  novel 
isauae.  Reviews  oonsldsraion  and  appaei  cases.  Issues  often  point  tp  need  for 
new  rvtfngi.  Develops  facts  and  evhJsnoe:  dsflnes  legal  and  factual  issues,  re- 
saerchea  prsoedsr*  dadaions.  applaa  lew.  regutaiions.  poHdaa  md  procedures; 
and  <tafte  latlarB.  daeiatona  and  noUHcaltona.  Counaala  MMduals  regenSng  a 
wUs  variety  of  dtainct  typae  of  baneite.  each  wNh  a  dMaranl  set  of  regiMtona. 

FecMa«ae  ttie  davelopmant  of  and  pnivides  Ischnlcal  guidance  to  leas  experi- 
enced Cass  Msnagsrs^A^udlcatas  deirns  Involving  unusuely  c^^ 
Issuss.  RevieiMB  conaidsiallon  and  appaei  cases.  Issues  often  point  tp  need  for 
new>uings.  Devetops  facts  and  evidanoe;  dsHnes  legel  and  fadud  Issues.  r»- 
sseiGhes  preoedsnt  dsdslons.  applaa  law,  regulatfona.  poNdes  wid  procedures; 
and  dralls  Mtsrs.  dscMons  snd  noiiLaBoiis.  Counsels  indMduels  reganfng  a 
wMa  variety  of  dMnd  typea  of  beneits.  eech  with  a  dMareni  aet  of  regulations. 

Fadatales  the  devetapmsnt  of  and  provktos  tochrecal  guMance  to  less  experi- 
enced Case  Msnegers.  A^udcatoa  daims  involving  unusutfy  conplex  or  novel 
issuss.  Reviews  conddsraHon  and  appeal  cases.  Issuss  often  point  up  need  for 
new  ntfngs.  Devetops  fsds  snd  evktonce;  defines  legal  and  fadud  issues,  re- 
seerches  precedsnl  dsddons.  applaa  law.  regutettons.  poldss  and  procedures; 
and  drafts  letlsrs.  deddons  and  nolWcabons.  Counsels  IndMduais  regardmg  a 
wUs  vsriety  of  dMnd  types  of  beneftte.  each  with  s  dHterent  set  of  reguiatwns. 

Fadiilates  the  devetopment  of  and  provfcles  tochntoal  guklance  to  less  experi- 
enced Case  Manegers.  The  employee  hes  finel  sigrwiory  authority  tor  slowing 
or  dsalowing  the  novel  or  unusuely  comptex  deims.  He/she  is  respondbte  for 
the  propriety  and  tochntoal  sufltelency  of  aulhorizaiton  acttons.  coonftiatfon  with 
Rating  Boerd  personnel.  ktontMcatton  of  thoee  ceeea  requiring  tegel  precedence 
deddons  and  certiftcatton  of  appaei  acttons.  Serves  as  Ctwirperson  of  Boerds 
convened  to  oorvlud  parsonel  hserings  in  cases  Involving  reconsktarattons. 

Faciitates  the  devetopment  of  and  provkles  techntoal  guklance  to  less  experi- 
enced Caae  Managers.  The  employee  hes  finel  signatory  authortty  for  slowing 
or  dtodtowing  the  novd  or  unusuely  oomptox  dakns.  He/she  is  respondbte  for 
the  propriety  and  technical  sufficiency  of  authorizatton  acttons.  coordinatton  with 
Rating  Board  personnd.  klsntiflcatton  of  thoee  cases  requiring  togsl  precedence 
deddons  and  certificalton  of  apped  acttons.  Serves  as  CMrperson  of  Boeitis 
convened  to  condud  persond  heerings  in  cases  involving  reoondderattons. 

Gukles  teem  in  short  and  tong  tamt  planning.  Reedves  conflcts.  provktos  feed- 
beck,  couwds.  rewards  and  dadplnes  teem  members  as  ippropriato.  FadK- 
tates  and  assesses  teem  and  team  members'  devdopmenL  Sen«s  as  liaison 
wHh  othor  teems/cores  management,  the  unton  and  extemd  stakehdders. 

Quktes  teem  in  short  and  long  term  planning.  Resolves  confltots.  provides  feed- 
beck,  comds.  rewards  and  dtodpKnes  team  members  as  appropriate.  Facili- 
tates and  assesses  team  and  team  members'  devetopment  Serves  as  liaison 
wfth  other  teema/oores  management  the  unton  and  extemd  stakehdders.  Mod- 
eteorganizattond  vdues.  oommuntoates  orgadzattond  vidon.  and  dem- 
onstrates oommitmert  to  organizaitond  misdon.  Promotes  consensus  and  a  re- 
sutts  oriented  approach  to  business.  Educates  and  mer^ors  to  enhance  team's 
understand)  ig  of  organizattond  measures,  performence  gods,  and  achievement 
of  stretoh  goals.  Encourages  and  rewards  innovatton  whtoh  enhances  customer 
servtoe. 


VI.  Pro)Kt  Duration 

In  accordance  witii  section  4703  of 
titie  5.  United  States  Code,  tlie  project 
sliall  termiiuite  at  the  end  of  the  5-year 
period  beginning  on  the  date  on  which 
the  project  takes  eSed.  The  project  may 
continue  beyond  that  period  to  the 
extent  necessary  to  validate  the  results 
of  the  project  or  be  terminated  at  any 
time  during  the  5-year  period  if  deemed 
unsuccessful. 


Vn.  Eralnation  Plan 

A.  Introduction 

The  demonstration  project  authority 
requires  that  each  demonstration  project 
be  evaluated  to  determine  the 
demonstration  project's  "impact  on 
improving  public  management"  (5 
U.S.C.  4703).  The  residts  from  this 
demonstration  project  evaluation  will 
serve  two  primary  purposes.  First,  the 
results  allow  us  to  know  when  we  have 
been  successful  in  meeting  the 


objectives  of  the  project.  Second,  the 
results  serve  as  the  basis  for  mid-course 
correction  decisions.  A  mid-course 
correction  is  a  fine-tuning  of  the  project 
baaed  on  early  feedback  and  knowledge 
gained  through  the  evaluation. 

The  demonstration  project  evaluation 
wiU  be  a  results  oriented  evaluation 
focusing  on  the  innovations'  impact  on 
organizational  outcomes,  mission 
accomplishments,  and  management  in 
general.  Rather  than  test  each  change  in 
personnel  nde  and  regulation 
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separately,  this  evaluation  will  consider 
the  innovation  as  a  whole  and  treat  it  as 
a  single  intervention.  This  will  allow 
the  participants  to  determine  the  extent 
to  which  the  new  skill-based  pay,  with 
a  variable  pay  component,  in  a  team 
environment  efCscts  organizational 
performance  by  aligning  the  human 
resources  systems  with  business  needs. 
In  effect,  the  evaluation  attempts  to 
gauge  the  link  between  himian  resources 
management  (HRM)  and  agency 
mission.  In  the  attempt  to  link  HRM  to 
outcomes,  some  of  the  more  detailed 
process  questions  will  be  less  of  an 
emphasis  than  has  been  in  the  past. 
A  results-oriented  evaluation  wiU 
allow  the  agency  to  tie  the 
demonstration  project  to  other 
reinvention  efforts  and  to  comply  with 
GPRA. 

B.  General  Methodology 

The  evaluation  will  measure  the 
impact  of  a  skill-based  pay/variable- 
baaed  pay  system  in  a  team  environment 
on  the  projects  three  objectives:  improve 
customer  satisfaction,  increase  value  to 
the  taxfMyer,  and  increase  opportunities 
for  employee  development.  The 
evaluation  model  shown  in  Figiue  12 
represents  the  consensus  of  the 
Etepartment  of  Veterans  Affairs,  the  New 
York  Regional  Office,  the  Detroit 
Regional  Office',  and  the  Office  of 
Personnel  Management  regarding 
pfoject  constraints,  objectives  and 
exMctations. 

The  project  objectives  are  theoretical 
constructs  which  will  be  measured  by 
other  directiy  observable  variables.  As 


shown  in  Figure  12,  it  is  hypothesizad 
that  the  personnel  interventions,  taken 
together,  will  cause  an  increase  in  value 
to  the  taxpayer;  an  improvement  in 
customer  satisfaction;  and  increased 
oppcHtunities  for  employees  to  develop 
and  apply  skills  and  competencies.  The 
impact  of  the  intervention  on  these 
three  objectives  will  be  tracked  using 
the  five  measiues  of  the  Balanced 
Scorecard:  cost  per  claim  (including 
pajrroU  costs),  accuracy,  speed, 
customer  satisfaction,  and  employee 
development. 

C.  Three  Phase  Methodology 

The  evaluation  will  be  conducted  in 
three  stages.  Stage  one  will  involve 
collecting  baseline  data  prior  to 
implementation  of  the  demonstration 
project  at  each  experimental  and  control 
site.  Stage  two  will  provide  information 
for  mid-course  correction.  The  third 
summative  stage  will  assess  the  overall 
impact  of  the  project. 

The  evaluation  will  focus  primarily 
on  the  overall  impact  of  the 
interventions  based  on  before  and  after 
comparisons  of  the  data,  using  both 
quantitative  and  qualitative  data.  This 
will  be  accompUshed  using  a 
longitudinal  design,  baseline  data,  and 
control  groups  along  with  the  following 
three  phase  methodology: 

(a)  Interrupted  Time-Series 
Comparison  Group  Design — A  time 
series  design  will  be  used  to  track  cost, 
speed,  acciiracy.  customer  satisfaction 
over  time.  Comparisons  will  be  made 
between  experimental  groups  and 


between  experimental  and  control 
groups; 

(b)  Case  Study — A  case  study 
approach  will  bis  used  to  imderstand  the 
implementation,  process,  and  djrnamics 
of  team  management  and  their  effects  on 
other  organizational  measures. 
Quantitative  data  will  be  combined  with 
focus  group,  interview,  documentary 
information,  and  other  qualitative  data 
sources;  and 

(c)  Survey  Analysis— An  employee 
attitude  survey  will  be  used  to  gamer 
information  on  job  satisfaction, 
organizational  climate,  and  employee 
development. 

Control  groups  will  be  established 
that  are  similar  to  the  experimental 
groups.  The  VA  will  make  an  effort  to 
collect  the  same  type  of  data  from  the 
control  groups  and  experimental  groups 
whenever  possible. 

To  make  the  evaluation  cost  effective 
and  to  ensure  the  evaluation  dovetails 
with  on-going  GPRA  efforts,  the 
evaluation  will  rely  on  data  collected  for 
other  purposes.  This  includes  the 
balanced  scorecard  and  the  employee 
attitude  survey.  Also,  workforce  data 
from  CPDF  and  ILDRS  will  be  tracked 
to  ensure  that  Veterans  Prelbience, 
along  vfith  Merit  System  Principles,  are 
observed. 

VA  will  enter  into  an  agreement  with 
an  evaluator  to  conduct  the  evaluation 
of  this  project.  However,  in  accordance 
with  its  statutory  responsibiUties.  OPM 
will  monitor  the  evaluation  and  provide 
oversight  throughout  the  project's  life 
cycle. 


Figure  12.— Evaluation  Outcome  Model— VA  Demonstration  Project 
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Vm.  Dnnonstration  Project  Costs 

A.  Budget  Strategy 

The  demonstration  project  budget 
strategy  focuses  upon:  (a)  Reducing 
costs  while  continually  improving 
service  to  veterans  in  line  with 


organizational  outcome  measures;  (b) 
Utilizing  savings  to  pay  employees  for 
learning  and  applying  skills;  and  (c) 
Rewarding  employees  who  contribute  to 
the  organization's  success,  improve 
service  to  the  customers,  and  ensure  the 
taxpayer's  best  interests  are  served. 


B.  Step  Buy-Ins 

Under  the  GS  pay  system,  employees 
progress  through  their  assigned  grade  by 
means  of  within-grade  increases  (WGIs) 
which  are  based  on  time  in  step  and  an 
acceptable  level  of  competence.  Since 
WGIs  will  not  be  a  part  of  the  Pay  for 
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Applied  Skills  System,  employees  will 
receive  a  one  time  lump-sum  payment 
at  the  time  of  conversion  to  the  new 
system. 

At  the  time  of  conversion,  each 
converted  employee  performing  at  an 
acceptable  level  of  competence  will 
receive  a  lump-sum  cash  payment  based 
on  the  number  of  full  weeks  of  the 
waiting  period  he  or  she  has  completed 
towards  the  next  within-grade  increase 
at  the  time  of  conversion.  For  example, 
an  employee  in  a  one-year  waiting 
period  who  has  completed  8  weeks 
towards  his  or  her  next  within-grade 
increase  would  receive  8/52nds  (.1538) 
of  the  applicable  within-grade  increase. 

C.  Cost  Controls 

The  following  cost  control  principles 
will  be  adhered  to  throughout  the 
demonstration  project :  (a)  The  number 
of  skill  slots  established  for  each  skill 
block  and  groups  of  skill  blocks  will  be 
based  on  employees'  ability  to  learn  and 
apply  the  skills  and  on  mission 
requirements  (e.g.  organizational  goals, 
work  load]  and  may  change  over  time  as 
conditions  warrant.  Changes  in  the 
subject  group's  skill  mix  over  time  will 
be  explainable  based  on  reassessment  or 
changes  in  mission  requirements;  (b) 
The  dollar  adjustment  amounts  assigned 
to  skill  blocks  will  be  based  on  mission 


requirements;  and  (c)  Increases  in 
average  base  pay  under  the  project  that 
exceed  the  increases  at  the  control  sites 
will  be  justified  by  the  enhanced  skill 
level  of  the  subject  employee  group  and 
by  the  improvements  in  organizational 
outcome  measures  that  can  be  attributed 
to  those  enhanced  skill  levels. 

Cost  control  will  further  be  ensured 
by  the  following  specific  means:  (a) 
Setting  a  maximum  rate  linked  to  the 
General  Schedule.  The  maximum  rate 
for  the  Business  Line  Skill-Based  Pay 
Model  is  GS-13,  Step  10;  (b)  Limiting 
new  skill  block  assignments  to  no  more 
than  2  per  year;  (c)  Requiring  a  p>ay-back 
period  for  the  demonstration  of  the  new 
skills;  (d)  Managing  the  opportunity  to 
attain  skill  blocks  based  only  on 
organizational  need;  and  (e)  Tracking 
base  pay  increases,  i.e.,  skill  block 
attainment,  and  comparing  them  to 
equivalent  base  pay  (promotions,  WGI's 
and  QSI's)  increases  at  the  control  sites 
on  an  annual  basis.  Variations  will  be 
analyzed  factoring  in  adjustments  to 
staffing  levels,  changes  in  skill  mix,  and 
most  importantly,  increases  in  overall 
organizational  productivity  and  other 
positive  outcomes.  The  leadership  skill 
blocks  will  add  the  GS  14,  Step  1  to  GS 
15,  Step  10  pay  ranges  to  the  model; 
however,  the  use  of  these  skill  blocks 
will  be  limited  since  competitive 


selection  will  be  required  for  entry  into 
these  skill  blocks. 

Should  the  need  arise  to  add  a  skill 
block,  increase  the  number  of  slots  for 
skill  blocks  or  increase  the  value 
(adjustment  amotmt)  of  a  skill  block,  VA 
will  internally  document  the  rationale 
for  the  change  in  order  to  conduct 
proper  cost  analysis. 

It  is  anticipated  that,  in  any  given 
year,  bhse  pay  costs  may  vary  as 
compared  to  the  control  sites  from  time 
to  time.  Variances  in  base  pay  costs 
between  the  demonstration  project  sites 
and  the  control  sites  will  be  aialyzed 
and  explained  to  facilitate  project 
evaluation.  The  goal  is  to  maintain  cost 
neutrality  over  the  life  of  the  project 
while  still  testing  the  merits  of  the  new 
pay  system.  Adjustments  in  project 
goals/processes  may  be  required  as 
evaluation  results  are  analyzed. 

EX.  Required  Waivers  to  Law  and 
Regulation 

The  following  table  lists  the  Civil 
Service  laws  and  regulations  that  must 
be  waived  to  implement  this 
demonstration  project.  The  project  is  in 
accordance  with  5  U.S.C.  4703(c)  and  is 
consistent  with  all  merit  principles.  All 
waivers  are  made  only  to  the  extent  that 
project  provisions  as  outlined  in  this 
plan  conflict  with  existing  law. 


PROVISIONS  OF  LAWS  OR  REGULATIONS  THAT  REQUIRE  WAIVERS— TITLE  5.  UNITED  STATES  COOE 


Section  5107  

Sectioo  51 10  

Sectioo  5111  

Section  5112(b) 

Chapter  53: 

§§5301;  5302  (1).  (8),  and  (9);  5303;  and 
5304. 


§5306   „ , 

§§5331-5336  

§5362  

§5363  

Chapter  55: 

§5545<d)  

Chapter  57 

§§5753.  5754,  and  5755 

Chapter  75: 

§7512(4)  


Classification  of  posttions. 

Review  of  classification  of  poaAions. 

Revocatioro  and  restoration  of  authority  to  dassify  positiortt. 

Employee  and  agency  requests  for  classification  appeals. 

Pay  Conparabiiity  System  (This  waiver  applies  only  to  ttie  extent  necessary  to  allow  dem- 
oratration  project  employees  to  be  treated  as  General  Schedule  employees  and  to  allow 
rates  of  basic  pay  under  ttie  demonstration  project  to  be  treated  as  scheduled  rates  of  basic 
pay) 

SpectaJ  Pay  Authority. 
General  Schedule  Pay  Rates. 
Grade  Retention. 
Pay  Retention. 

Ha2ardous  Duty  Differential  (This  waiver  applies  only  to  the  extent  necessary  to  allow  dem- 
onstration project  employees  to  t>e  treated  as  General  Sctwdule  employees.) 

Recruitment  arxj  Relocation  Bonuses;  Retention  Alowances;  and  Supervisory  Differentials 
(This  waiver  applies  only  to  trie  extent  necessary  to  allow  emptoyees  and  positions  under 
ttie  derrxxistration  protect  to  be  treated  as  employees  positions  under  General  Schedule.) 

Adverse  Action  (This  waiver  applies  only  to  the  extent  necessary  to  provide  ttuit  adverse  ac- 
tion provisions  do  not  apply  to  conversions  from  a  Gerierai  Schedule  special  rate  to  a  dem- 
onstration project  pay  rate  that  do  not  result  in  a  reduction  in  ttie  enployee's  total  rate  of 

pay) 


Code  of  Federal  Regulations  (CFR) 


Section  300.601  

Section  361.401  

Section  361.403(a)  . 
Section  361.404(a)  . 

Section  351.504  

Pait  51 1 .  Subpart  B 


Time  in  grade  restrictions,  applicat)ility. 
Determination  of  retention  standing. 
Reductiorvln-Force,  Competitive  Level. 
Reductiorvin-Force.  Retention  Register. 
Performance  Ratings. 
Coverage  of  General  Schedule. 
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Code  of  Federal  Regulations  (CFR)— Continued 


Part  511.  Subpart  F 

Part  511.  Subpart  G 

Part  550: 

Subpart  G  §560.703 


Subpart  1.  §550.902,  definition  of  "env 
ployee". 
Part  575: 

Subparts  A,  B,  C,  and  D _. 


Part  752: 

§752.401  (a)(4)  ... 


Classificaten  Appeals.  ~  — ^ 

Effective  Dates  of  Positions  Classification  Actions  or  Decisions. 

Severance  Pay  (Tfiis  waiver  applies  only  to  paragraph(c)(4)  under  the  definition  of  "reesonsMs 
offer"  that  wiH  be  defined  in  Section  llt-O  of  the  final  plan  that  wiH  be  published  in  the  Fed- 
eral Ragislar.j 

Hazardous  Duty  Pay  (This  waiver  applies  only  to  the  extent  necessary  to  treat  demonstration 
project  employees  as  General  Schedule  employees.) 

Recnjitment  Bonuses,  Relocation  Bonuses,  Retention  Allowances,  ml  S^Mrvisory  Difleren- 
tials  (This  waiver  applies  only  to  the  extent  necessary  to  aUow  employees  and  positions 
under  the  demonstration  project  to  be  treated  as  employees  and  poeilions  under  the  Gen- 
eral Schedule). 

Adverse  Action  (This  provision  is  waived  only  to  the  extent  necessary  to  provide  that  adverae 
action  provisions  do  not  apply  to  conversions  from  a  General  Schedule  special  rate  to  a 
demonstration  project  pay  rate  that  do  not  result  in  a  reduction  in  the  employee's  total  rale 
of  pay.) 


Ai^wndix  A— OrganizatioDal  Outeome 
Measures 

The  NYRO  uses  a  "BALANCED 
SCORECARD"  for  its  organizational  outcome 
measure*.  The  scorecard  displays  outcomes 
for  each  team,  each  core  group  (cluster  of  4 


teams)  and  total  organization.  There  are  five 
types  of  measures:  Customer  Measures, 
Speed,  Accuracy,  Cost,  and  Employee 
Development  Measures. 

The  scorecard  lists  GOALS  for  each 
measure.  Goals  are  the  ideal  state  fw  each 
data  element.  Goals  must  be  acceptable  that 


is  reasonable,  understandable,  measurable, 
believable  and  achievable.  For  example,  if 
veteran  surveys  show  that  veterans  think 
their  compensation  claims  should  be 
processed  in  70  days,  then  this  is 
"acceptable."  The  following  chart  describes 
the  measures. 


Measures 

CUSTOMER  MEASURES  „ 

SPEED   Ranges/Misceteneous/Sirr^e  Author- 
izations. 
SPEED  Phone  Time/Personal  Interview  Time  .. 

SPEED  Lost  Cal „ 

SPEED— Backlogs 

ACCURACY— State  Change  I  

ACCURACY— State  Change  II 

ACCURACY— State  Change  III  

ACCURACY— State  Change  IV 

ACCURACY— State  Change  V 

COST  

EMPLOYEE  MEASURES-Climate  

EMPLOYEE  MEASURES— Team  Development 

EMPLOYEE  MEASURES— Technical  Oevelop- 
ment 


Definition 


Based  on  monthly  SERVQUAL  survey  results  for  each  team. 

Each  area  is  measured  by  the  average  days  Jt  takes  to  complete  a  daim  (ADTC)  and  the  av- 
erage number  of  days  unprocessed  claims  aie  pending  (DAYS  PD). 

The  average  amount  of  time  a  customer  waits  to  speak  to  a  team  memtjer  on  the  phone  or  in 
person.  ^ 

The  percent  of  callers  who  receive  oar  initial  phone  message  but  hang  up  before  speakirx)  to 

a  team  member. 
The  total  number  o*  unprocessed  (TOTAL  PDG)  and  unprocessed  claims  over  six  months  oU 

(■f  180  days).  Measures  wiH  be  taken  on  a  predetennined  date  each  month. 
Measures  the  accuracy  of  infomriatkxi  requests  (telephone/personaO. 
Measures  the  acxuracy  of  how  wall  cases  were  controlled  and  how  suocessfuty  evidence  was 

requested  (CNTRL  and  DEV);  how  well  benefits  appKcatkxts  were  completed  with  VA  help 

(INTRNAL);  and  without  VA  help  (EXTRNL). 
Measures  the  accuracy  of  the  determinatkxtt  made  on  the  daim. 
Measures  how  well  we  notified  the  claimant  of  our  decision. 
Measures  how  tong  it  took  for  the  claimant  to  receive  payments  from  VA  once  theyVe  been 

"released"  by  the  rsgnnal  office.  Not  eunentty  measured.  WHI  probably  be  done  by  phone 

surveys. 
Measures  the  gains/tosses  of  each  team,  each  month.  Cakulated  by  compering  team  costs 

(salaries,  overtime,  eto.)  with  claims  ivoduced  with  each  daim  being  given  a  value-based  on 

e8tat)iished  work  rate  and  local  salary  rates. 
Measures  how  a  team  devetops  from  initial  startup  to  total  self-management 
Survey  feelings  of  emptoyees  throughout  the  otgenizatton  to  determine  areas  of  strength  and 

weakness. 
Measures  how  indnndual  team  members  are  progressing  in  their  indMdual  sktfl  devetopment 

program. 
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REMNDERS 

The  itama  in  this  litt  war* 
adilohaly  compiled  as  an  aid 
to  Federal  Registar  users. 
Inclusion  or  exclusion  from 
this  lat  has  no  legal 


RULES  QOINQ  INTO 
EFFECT  TODAY 

AQMCULTURE 

DEPAfrmeNT 
Commodity  CradK 
Oovporadon 

Loan  and  purchase  programs: 
Foreign  markets  for 
aghcuHural  commodities: 
development  agreements; 
published  11-19-96 

AQRICULTURE 

DEPARTMCHT 

Federal  Crop  Inauranoa 

Cofpof'alkMi 

Crop  insurance  regulatiora: 
Sugar  beats;  pubishad  11- 
19-06 

EMVmONMENTAL 

PnOTECnON  AQENCY 

Air  quality  implamartation 
plans:  approval  and 
promulgation;  various 


North  Carolina;  publiahed  »- 
2&«6 
Water  polution  control: 
Underground  infection 
control  progranrv- 
Monlana;  published  11-19- 
96 

COMMENTS  DUE  NEXT 
WEEK 

AQRICULTURE 
DEPARTMENT 
Agrteultural  Marliedng 


Olives,  imported,  and  grown  in 
California;  commeras  due  by 
11-25-96;  published  11-8-96 
Tomatoes  grown  irt- 
Fhxida;  comments  due  by 
11-29-96;  published  10- 
29-96 

AQRICULTURE 
DEPARTMENT 
Commodlly  CfedH 
Corporation 

AgricuRural  conservation 

programs: 

Environmental  quality 
irventives  program; 
commente  due  by  1 1-25- 
96;  published  10^11-96 

AQRICULTURE 

DEPARTMENT 

Federal  Crop  Inauranoe 

CorpocaUon 

Crop  insurance  regulations: 


Qrapes;  comwants  due  by 

11-25-96;  publiahed  9-24- 

96 
Raiairw;  comments  due  by 

11-29-96;  published  10- 

30-96 

AQRICULTURE 

DEPARTMENT 

Food  Safety  and  Inapadion 

Sarvfoa 

Meat  and  poultry  inspection: 

Idantily  and  cornpoaitkxi 
standards;  comments  due 
by  11-25-96;  published  9- 
9-96 
Processed  meat  and  pouRry 
products;  nutrient  content 
daim  and  general 
definition  and  standard 
identity 

Comment  period 
extended;  comments 
due  by  11-25-96; 
published  5-28-96 

COMMERCE  DEPARTMENT 

National  Ooaanic  and 
Atmoapharto  AdmlnMrallon 

Fishery  conservation  and 
management 

Northeaslem  Uniled  States 
fisheries- 

l^onheast  muWspeciea; 
comments  due  by  11- 
25-96;  published  11-14- 
96 

COMMODITY  FUTURES 
TRADINQ  COMMIOOtON 

CommodKy  Exchange  Act 
Futures  commission 
merchants,  introducing 
brokers  arvl  leverage 
transaction  merchants; 
financial  reports; 
comments  due  by  11-25- 
96;  published  10-25-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Competitive  range 
determiiiationa ;  comments 
due  by  11-26-96; 
publiahed  11-15-96 

ENERQY  DEPARTMENT 
Energy  Efficiency  and 
RanaaMl>la  Enaryy  Office 

Consumer  products;  energy 
coraervation  program: 
Ctolhes  washers,  dryers, 

and  dnhwashers;  test 

procedures;  comments 

due  by  11-25-96; 

published  11-8-96 

ENVIRONMENTAL 
PROTECTION  AQENCY 
Air  poUutants,  hazardous; 
natnnal  emission  standards: 
Primary  akjminum  reductnn 
plants:  conrvnents  due  tiy 
11-25-96;  published  9-26- 
96 


Air  quaMy  Implamanlatton 
plans;  approval  and 
prontulgalkxi:  various 
Stales: 

Indiana;  oonwnsnls  due  l>y 
11-29-96;  pubiahed  10- 
30^ 
Parmsyivania;  comments 
due  by  11-25-96; 
publiehed  10-25-96 
Rhode  Island;  comments 
due  by  11-29^6; 
pubiahed  10^0-96 
Texas  at  al.;  comments  due 
by  11-29-96;  pubithed 
1(^30-96 
Air  quality  plannifxi  purpoaas; 
dasignaHon  ot  areas: 
Washington;  comments  due 
by  11-25-96;  published 
10-25-96 
Clean  Air  Act. 
State  air  quality  plans; 
designatod  facilities  and 
poNutants- 

Texas;  corrwnanls  due  by 
11-27-96;  published  10- 
28-96 
Texas;  comments  due  by 
11-27-96;  publiahed  10- 
28-96 
State  operating  permits 
programs- 
Arizona;  comments  due 
by  11-29-96;  publiahed 
10-30-96 
Hazardous  waste  program 
auttxxizationa: 
Montana;  comments  due  by 
11-25-96;  published  10- 
25-96 
Oklahoma;  comments  due 
by  11-25-96;  published 
10  9  96 
Supertund  program: 
Natkxwi  oil  and  hazardous 
substances  contingency 
plan- 

Natmnal  priorities  lat 
update;  comments  due 
by  11-25-96;  published 
10-25-96 
National  priorities  list 
update;  comments  due 
by  11-25-96;  published 
10-25-96 
Water  polutxyi;  effluent 
gukMines  tor  point  source 
categories: 

Centralized  water  treatment; 
comments  due  by  1 1-25- 
96:  published  11-4-96 

FEDERAL 

COMMtiNICATIONS 

COMMIOOION 

Radto  sarvtoes,  special: 
Commercial  mobile  radto 
servicas- 

Flext)ie  service  offerings; 
commerce  due  by  11- 
25-96:  published  8-26- 
96 


ruKao  siauorw;  laoia  oi 


Qeofgia;  comments  due  by 

11-25-96;  published  10- 

1ft«6 
Kentucky;  comments  due  by 

11-25-96;  pubished  10- 

17-96 
Tennessee;  comments  due 

by  11-25-96;  published 

10-15-06 
FEDERAL  EMERQENCY 
MANAQBIENT  AQENCY 
Disaster  assistance: 
Srxjw  removal  assistarKe; 

comments  due  t)y  1 1  -25- 

96;  published  10-24-96 

GENERAL  SERVICES 
ADMNMSTRATION 

Federal  Acquisiinn  Regulatnn 
(FAR): 

Competitive  range 
determinations;  comments 
due  by  11-26^; 
published  11-15-96 
QOVERNMENT  ETHICS 
OFFICE 

ConMcl  ot  Inlerests;  comments 
due  by  11-26-96;  published 
9-27-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AomaiiauBiion 
Medtoal  devices: - 
Class  III  inlart  radtani 
warmer;  redassificalion 
wto  dass  II;  premaiket 
approval;  oommenls  due 
by  11-25-96;  published  8- 
27-96 

HOUSmO  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  dsvetopment  btock 
grants: 
Dispute  rasokjimn  and 

aniorcement  acttons,  toan 

guarantee  applcatton 

requirements,  and 

reporting  and 

recordkeeping 

raquiremants;  comments 

due  by  11-25-06; 

pubished  9-26-96 
Pubic  and  Indnn  housing: 
Peikjiiiiaiica  hjndng  system 

incentivas;  operating 

subskiy  payment; 

comments  due  by  11-29- 

96;  pubished  9-30-96 
INTERK>R  DEPARTMENT 
Flati  and  WHdMa  Sarvlca 
Endangered  arvl  threatened 

Alameda  whipsnake  et  al.; 
comments  due  by  11-29- 
96;  pubished  11-1-96 
JUSTICE  DEPARTMENT 
Priaona  Bureau 
Inmate  control,  custody,  care, 
etc.: 
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Poesasston  of  another 
inmate's  legal  materials 
while  assisting  itiat 
inmate;  comments  due  t>y 
11-29-06:  pubished  10- 
3&M 

LABOR  DEPARTMENT 
Federal  Contract  Compllanca 
Programa  Office 

Spectai  disabled  veterans  and 
Vietnam  era  veterans; 
afRiinalive  action  and 
nondbcriminatton  obligatkxis 
of  contractors  and 
subcontractors;  comments 
due  by  11-25-96;  published 
9-24-96 

LABOR  DEPARTMENT 
Mine  Safety  and  Haallh 
Admlnlatratlon 

Mining  products;  testing, 
avakiatnn,  and  approval: 
Flame  safety  lamp  approval 
and  single-shot  blasting 
units;  CFR  parts  removed; 
comments  due  by  11 -29- 
96;  pubished  8-30-96 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  AdmlniatrBtlon 
State  plans;  devetopment. 
eniorcemerU,  eto.: 
CaWomia;  comments  due  by 
11-26-06;  published  11- 
14-06 

LABOR  DEPARTMENT 
Wage  and  Hour  DMalon 
McNamara-O'Hara  ServKe 
Contract  Act: 
Federal  servne  contracts; 
labor  starKlards;  minimum 
health  and  welfare 
benefits  requirements; 
comments  due  by  11-25- 
96;  pubished  10-25-96 

NATKNIAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisitton  regUatwns: 
Contractor  financial 
management  reporting; 


comments  due  by  11-25- 
96;  pubished  10-25-96 
Federal  Acquisitton  RaguMtton 
(FAR): 

Compelilive  range 
detarminatnns;  comments 
due  by  11-26-96; 
pubished  11-15-96 
PERSONNEL  MANAQEMENT 
OFFICE 

Pay  under  General  Schedule: 
Locaity-tMned  comparabiWy 
payments— 
MetropoMan  areas; 
comments  due  by  11- 
25-96;  pubished  10-25- 
96 
SECURITIES  AND 
EXCHANQE  COMMISSION 
Securities: 
Lost  securftyhoUers;  transfer 
agent  requirements; 
comments  due  by  11-27- 
96;  ptbished  11-20-96 
TRANSPORTATION 
DEPARTMENT 


Admintotratlon 

Airworthiness  drectives: 
Airtal  Inlematkxtal,  Inc.; 
comments  due  by  1 1-25- 
96;  pubished  10-18-96 
Beech;  comments  due  by 
11-26-96;  pubished  10- 
18-06 
British  Aerospace; 
comments  due  by  11-25- 
96;  pubished  10-18-96 
Airworttwiess  standards: 
Spectai  condWons- 
Jetstream  Aircraft  Lkl 
model  4100  series 
airplanes:  comments 
due  by  11-29-96; 
pubished  10-15-96 
Class  E  airspaoe:  comments 
due  by  11-25-96;  pubished 
10-24-^ 

TRANSPORTATION 
DEPARTMENT 


Admhiiatrallon 

Motor  ctvrier  safety  starxlards: 


Training  for  enby-ieval 
drivars  of  commercial 
motor  vehidas  and  ooal- 
beneit  analysii; 
avaiabity 

MoeBng.  comments  due 
by  11-27-96;  pubished 
9-30-96 
Right-of-way  and  environment: 
Highway  traffic  and 
constnjctton  noise 
abatement  procedures; 
comments  due  by  11-27- 
96;  pubished  8-29-96 
TRANSPORTATION 
DEPARTMENT 
National  HIglnway  Traffic 
Safety  Administration 
Motor  vehKte  safety 
standards: 

Skle  impact  protectk>n- 
Skte  impact  test  dummy 
specificatmns; 
camments  due  by  11- 
25-96;  published  9-24- 
96 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programa  Admlnlatratlon 

Hazardous  materials: 
Hazardous  materials 
transportatton- 
Re^ulatxxis  harmonizatton 
with  dangerous  goods 
iptamattonal  standards; 
comments  due  by  11- 
25-96;  published  10-25- 
96 

TRANSPORTATION 

DEPARTMENT 

Salnt  Lawrence  Seaway 

DavalofNnant  Corporation 

Seaway  regulattons  and  rules: 
Great  Lakes  Pitotage  rates 

adjustments;  comments 

due  by  11-27-96; 

pubished  11-15-96 
TREASURY  DEPARTMENT 
/Qoottol,  Tobacco  and 
Firaarms  Bureau 
Firearms: 


Fveamis  and  ammunHwn; 
manufacturers  axdse 
taxes- 
Parts  and  aooesaories; 

commsnts  due  by  11- 
27-96;  pubished  8-29- 
96 

TREASURY  DEPARTMENT 

Customa  Service 

North  American  Free  Trade 
Agreement  (NAFTA): 

Prtor  dsctosure  of  prevkxjs 
entry  of  merchandise  into 
U.S.  t>y  fraud,  gross 
negigence  or  negigence; 
formal  investigatton 
commencement; 
comments  due  by  11-25- 
96;  pubished  »-26-96 

TREASURY  DEPARTMENT 

Fiaeal  Service 

Federal  agency  dsbursements 
management;  comments 
due  by  11-25-96;  pubished 
7-26-96 

Treasury  tax  and  toan 
depositaries  and  payment  of 
Federal  taxes: 

Etectrorac  Federal  Tax 
Payment  System 
operation;  comments  due 
by  11-29-96;  pubished  9- 
30-96 

VETEItANS  AFFAIRS 
DEPARTMENT 

Adjudttabon;  penstons, 
compensatnn,  dependency, 
eto.: 

Ionizing  radlatton  exposure 
claims  (prostate  cancer 
arxl  any  other  cancer); 
comments  due  by  11-25- 
96;  pubished  9-25-96 
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prices  down,  the  Ooveniineat  Printing  Office  mails  each  sufaacriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  Of  jAohvi  VI  f^  exon^p^: 


A  renewal  nodce  will  be 
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Check  method  of  psymsnL 

Q  Check  payable  to  Superintendent  of  Documents 

a  QPO  Deposit  Account    |    |    |    |    |    ["n-fl 

□  VISA     QMasterCafd    |    |    |    |    loxpiratton data ) 


StrwtaddraM 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 


Ctty.  Stale.  Zip  ooda 


Tfmnk  you  Ibr  your  oideri 


Oaytkna  phona  Including  araa  ooda 


Purchaaa  ordar  numbar  (opUonafl 


Authortdng  liorMtura  «» 

I  lb:  Superintendent  of  Documents 

RO.  Box  371054.  Pittsburgh,  R^  15250-7964 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  firom  agency  regulations,  designed  to 
assist  anyone  wiUi  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  OfBce  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 

Order  F^ooeasing  Cods: 

7296 


Charge  your  order 
It's  easyi 


^  ^  J 


To  fax  your  orders  (202)  51 2-2250 


ul  YES,  send  me subscriptions  to  1 994  Gulde'to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  numt)er  (optional) 


(Please  type  or  print) 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account             |            i    1     -  M 

UVitiA      UMasteruard     ^              (expiration  date) 

1            !      !      i      1 

1                1:1: 

Thank  you  for  your  order! 


4/B4 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


104lli  ConQraMt  2nd  8#Mloni  1M6 


Pamphlet  prints  of  public  laws,  often  refened  to  as  slip  laws,  are  tie  initiai  pubNcabon  of  Federal 
laws  upon  enactnwnt  and  are  printed  as  soon  as  possible  after  approvvl  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  Jndudes  aH  public  laws, 
issued  irregulary  upon  enactment,  for  the  104th  Cor>gre88,2rKt  Session,  1996. 

IndMdual  laws  also  may  be  purchased  from  ttw  Superintendtnt  c(  Documents,  WashingrtonJX 
20402-9328.  Prices  vary.  See  Reader  Aids  Seodoo  of  the  Federal  Register  for  armouncements  of 
newly  enactadJaws.) 


Superintendent  of  Documents  SvbMriptieBS  Order  Form 

IngOBdK 

I I   I  OtS,  enter  my  subficription(s)  as  follows: 


^  ^  ^ 


Fax  yev  oilers  (292)  512-2259 
year  orders  (292)  512-1899 


.  subscriptions  to  PUBLIC  LAWS  for  the  104th  Congress,  2ad  Session,  1996  for  $160  per  subscription. 


(CompMy  or  Renonal  Nsma) 


(Pleaw  type  or  print) 


The  tool  cost  of  my  onfer  is  $  ^ International  customers  pjenc  add  25%.  Prices  include  regnlsr  domestic 

postage  ao4  handling  and  are  subject  to  dumge. 

Pkaic  Cheese  Mcthed  of  PayiMBt: 

LJ  Check  Payable  to  die  Superintendent  of  Documents 
DgPO  Deposit  Account         I    I    I    I    I    I    i    l-H 

0  VISA  or  MasteiCard  Account 

rri  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  -n 

1  I    I    I    I  Tkamky&ujdr 
I — I     I     I — I  (Credit  carl  expintkn  d«e)  wwr  ordtrl 


(AikfitkHul  addictt/nentioo  boe) 
(Street  addi^ 


City.  StMc.  ZIP  erode) 


(Deytime  phone  incUiding  area  code) 
(Purchaae  Oner  No.) 


VIS    NO 


(Anthoriztag  Signatvre) 

Mail  To:    Superintendent  of  Documents 

P.O.  Box  371954.  Pitttburgh,  M 15250-7954 


Microfiche  Eili^pps 

Federal  Register  .     \ . 

The  Federal  Register  is  published  daily  in 

24x  microfiche  format  and  mailed  to 

8utMcrit)ers  the  following  day  via  first 

dasa  mail.  As  part  of  a  microficfte  > 

Federal  Register  subscription,  tt)e  LSA 

(List  of  CFR  Sections  Affected)  and  the 

Cuimilative  Federal  Register  Index  are 

maild  monthly 

Code  of  Federal  Regulations 

Tha  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  raviaed  at  least  once  a  year  on  a 
quarterly  tMsis,  is  published  in  24x 
microliche  format  and  the  current 
yeer's  volumes  are  mailed  to 
sut)eortt>ers  as  issued. 


Micn^che  Subscription  Prices: 

Federal  Ragister: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


OnS9r  ftooMilM  CodK 

♦  5419 


i^  ^  J 


Superintendent  of  Documents  Subscription  Order  Form 

Cliarge  your  order. 

D   YES.  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:         «.Z"  ^^^  **i*"  ^JS?!  !!?"?H!! 

rDooe  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $433  each        Q  Six  months  at  $216.50 

Code  of  Federal  Regulations  (CFRM6)   Q  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Conpany  or  perKmal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(aty,Sute,  Zip  code) 

(Daytime  phone  including  area  code) 

'"' 

(Purchase  order  no.) 


For  fnw9cyf  ckeck  bos  below; 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  metlMNl  of  payiMBfc 

□  Qiedc  payable  to  Si4)ermtendent  of  Documents 

□  GPO  Deposit  Account       I    I    I    I    I    I  Tl  -  Q 
a  VISA  a  MasterCard  I    I    I    I    Uexoiration) 

I I  I  I  I  I  I  I  I  iT-n 

(Authorizing  signature)  t/96 

Tkamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  ofjhe  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Fedend  Register  arc  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password  ' 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
*^'  Internet  E-Mail:  gpoaccess@gpo.gov 


Public  Papers 
of  the 

Presidents 
ofttie 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print 

William  J.  Clinton 

(Book  I) $51.00 

1993 

(BookU) 451.00 

1994 

(Book  I) $66.00 

1994 

(Book  H) $52.00 

1996 

(Book  I) $60.00 


PubtitlMd  by  Iht  Office  of  the  Federal  RegMler.  NcimmI 
Archive*  and  Records  Adminialralion 

Mail  order  to: 

Superintendent  of  Documents 

RO.  Box  371954,  PittriNirgh,  PA  15250-7954 


(Rev.  9.96) 


Order  Nowl 
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m 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  abo  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
Ucations  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abo&hed, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

• 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  aniTED  STATES 

GOVERhMEriT  MAI^UAL 

1996/97 

i 

\\      •     'mm 

1  '  •                                  « 

<«!■ 

*36  per  copy 


Charge  your  order. 
It's  easy! 


PueuCAIVMB  *  PSKOCKS  •  a£CTI«MC  PROOUCTS 

Ordar  Proc— Ing  Coda:  ^ 

*7917 

G  YES,  please  send  me copies  of  The  United  States  Qoverrunent  Manual,  1996/97. 

S/N  069-000-00069-O  at  «36  («45  foreign)  each. 

Total  cost  of  my  order  is  * .  Price  irxdudas  regiiiar  domastk:  postage  and  handling  arxl  is  sut)iect  to  change. 

Check  method  of  payment 

□  Check  payable  to  Superintenderit  of  Documents 

□  GPO  Deposit  Account      '  |    |    |    |    |    M    |  -  □ 
QVISA     Q  MasterCard 


Company  or  personal  name 


(Ptease  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  Zip  code 


1                  1 

1      (expiration  date)     Thank  you  for  your  ordwi 

• 

Daytime  phor>e  including  area  code 


Purchase  order  numt>er  (optional) 

Photocopies  of  this  form  are  acceptable. 

Ptease  include  complete  order  form  with  your  payment. 


Authorizing  signature  8«6 

Mail  orders  to:       Superintendent  of  Documents 
P.O.  Box  371954 
'.  Pittsburgh.  PA  15250-7954 

Fax  orders  to:       (202)512^2250 
Phone  orders  to^  (202)  512-1800 
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Briefing*  on  How  To  Uae  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  and 
Austin,  TX,  see  annoimcement  on  the  inside  cxiver  of 
this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(SeUaed  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  wiU  be  added  to  GPO 
Access  incrementally  throughout  caleixlar  years  19%  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
ofHcial  cmline  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

To  access  CFR  volumes  via  the  World  Wide  Web,  and  to 
find  out  which  volumes  are  available  online  at  a  given 
time  users  may  go  to: 

•k  httpyA»ww.access.gpo.gov/nara/cfr 

New  titles  and/or  vcdiunes  will  be  added  to  this  online 
service  as  they  become  available.  The  initial  titles 
introduced  include: 

•  fttie  20  (Parts  40(M99)— Employees'  Benefits 
(Social  Security  Administration) 

•k  Title  21  ((k)mplete) — Food  and  Drugs  (Food  and  Drug 
Administration,  Drug  Enforcement  Administration,  Office  of 
National  Drug  Control  Policy) 

•  Title  40  (Almost  complete) — Protection  of  Environment 
(Environmental  Protection  Agency) 

For  additiraud  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via; 

•  Phone:  toll-free:  1-888-293-6498 
•k  Email:  gpoaccess@gpo.gov 
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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily,  Mondaythrough  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  omcial  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Racords 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Onice,  Wasnington,  DC 
20402. 

The  Federal  Register  provides  a  unifbrm  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  ins{>ection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  Tiling  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federu  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  CPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Aaministrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  Tne  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (lanuary  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Infprmation  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  usera 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.access.gpo.gov/su docs/,  by  using  local  WAIS  client 

sofhvare,  or  by  telnet  to  swai8.acce8s.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  apoaccess9gpo.gov:  oy  faxing  to  (202) 
512-1262:  or  by  calling  tolTfree  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday- 
Friday,  except  for  Federal  holidays. 

The  annual  sutwcription  price  for  the  Federal  Racister  paper 
edition  is  $494,  or  $544  (or  a  combined  Federal  KMirter,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (lSa) 
suracription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound:  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Suf>erintendont  of  Documents,  or  charge  to  your  CPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 
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SubscriptiaiiB: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

Ganaral  odUim  infermation 

SingW  copiH^Mck  copios: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subacrlptioiis: 
Papwr  or  fiche 
Assistance  with  Federal  agency  subscriptions 

For  otkv  Iriepboas  BambarSf  •••  tiM  RMdar  Aids 
■t  tka  aad  of  this 


202-512-1800 
512-1806 

202-512-1530 
1-88S-293-O408 

512-1800 
512-1803 


523-5243 
523-5243 


FEDERAL  REGISTER  WORKSIKV 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  n 

FOR:         Any  penon  who  usas  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO        Sponaorad  t}y  the  Office  of  the  Federal  Register. 
W|iAT:     Free  public  briefingi  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  tjstween  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 
[Two  Sessions] 

December  10,  1996  at  9:00  a.m. 

Office  of  the  Federal  Register 

Conference  Room  . 

800  North  Capitol  Street.  NW. 

Washington,  CKD 

(3  blocks  north  of  Union  Station  Metro) 

202-523-4538 


WHEN: 


WHERE: 


RESERVATIONS: 


AUSTIN,  TX 

December  10,  1996 

9:00  a.m.  to  12:00  p.m. 

Atrium 

Lyndon  Beines  Johnson  Library 

2313  Red  River  Street 

Austin,  TX 

1-800-688-9889  x  0 

(Federal  Information  Center) 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 
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Agency  for  International  Development 

NOTICES 

Housing  guaranty  program: 
Tunisia,  59108-59109 

Agriculture  Department 
See  Forest  Service 

Coast  Guard 

RULES 

Drawbridge  operations: 

California,  59025-59026 
Ports  and  waterways  safety: 

Morgan  Qty,  LA;  safety  zone,  59026-59027 
Regattas  and  marine  parades: 

Christmas  Parade  of  Boats,  59022-59023 

Searsport  Lobster  Boat  Races,  59024-59025 
PROPOSED  RULES 
Drawbridge  operations: 

Mississippi,  59047-59048 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Dominican  RepubUc,  59086-59087 

Korea,  59087-59088 
Export  visa  requirements:  certification,  waivers,  etc.: 

China,  59088-59089 

Commodity  Futures  Trading  Commission 

NOTICES 

Philadelphia  Stock  Exchange,  Inc.: 
Foreign  currency  options  on  Hong  Kong  Exchange,  Ltd.; 
exemptive  relief,  59089 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 
Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Packages  containing  50  mg  or  more  of  Ketoprofen, 
59043-59046 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Acquisition  regulations: 
Classification  contract  clause,  security  clearance 
procedures  for  contract  personnel,  new 
coimterintelUgence  provisions,  59072-59075 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
'  Acid  rain  program — 

Continuous  emissions  monitoring,  59142-59166 
NOTICES 

Municipal  soUd  waste  landfill  permit  programs;  adequacy 
determinations: 
Wisconsin.  59096-59098 


Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Air  Tractor.  Inc.,  58985-58987 

AlUed  Signal  Commercial  Avionics  Systems.  58989- 
58991 

Canadair,  58978-58980 

de  Havilland,  58983-58985 

Fokker,  58987-58989 

Jetstream,  58980-58983 

Pratt  &  Whitney,  58975-58978 
PROPOSED  RULES  ■      . 

Airworthiness  directives: 

Bell,  59033-59036 

Jetstream,  59038-59040 

McDonnell  Douglas,  59036-59038 
Class  D  airspace,  59040-59041 
Class  E  airspace,  59041-59043 
NOTICES 
Airport  noise  compatibility  program: 

Chattanooga  Metropolitan.  (Lovell  Field)  Airport,  TN, 
59129-59130 

Federal  Communications  Commission 

PROPOSED  RULES 
Practice  and  procedure: 
Omnibus  Consolidated  Appropriations  Act  of  1997— 
Wireless  communications  service;  thirty  megahertz  of 
spectrum,  59048-59072 
NOTICES 
Reporting  and  recordkeeping  requirements,  59098 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Termo  Santander  de  Colombia,  E.S.P.,  et  al.,  59090- 

59092 
Termovalla  S.C.A.  et  al.,  59092-59096 

Applications,  hearings,  determinations,  etc.: 
National  Fuel  Gas  Supply  Corp.,  59089-59090 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
King  County,  WA,  59130-59131 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 

D&S  Movers,  hic.  et  al.,  59098-59099 

Worldwide  Shipping  and  Agencies  (USA),  Inc.  et  al., 
59099 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Simshine  Act,  59117-59118 


IV 
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Federal  Prison  Industrias 

RULES 

Work  and  compensation;  FPI  inmate  work  programs: 
Sick  call  status.  59168 

Fadaral  Raaerva  System 

RUt^S 

Reimbursement  for  providing  Bnancial  records  (Regulation 
S): 

Recordkeeping  requirements  for  certain  financial  records, 
58974-58975 
NOTICES 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  59099-59100 

Permissible  nonbanking  activities,  59100 
Meetings;  Sunshine  Act,  59100 

Fadaral  Radramant  Thrift  Invastmant  Board 

RULES 

Thrift  savings  plan: 

Earnings  allocation,  58973-58974 

Fish  and  WlkJilfa  Service 

RULES 

Endangered  and  threatened  sp>ecies: 

Central  California  coast  coho  salmon,  59028-59029 
NOTICES 

Endangered  and  threatened  species  permit  appUcations, 
59106-59107 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Clindamycin  hydrochloride  Uquid,  59002-59003 
Ivermectin  with  pyrantel  pamoate,  59003-59004 
Food  for  human  consumption: 
Food  labeling — 
Nutrient  content  claims  for  fat,  fatty  acids,  and 
cholesterol  content  of  food,  58991-59002 
Medical  devices: 

Recall  authority;  procedures.  59004-59022 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Agri-Tech.  Inc..  59100-59101 
Food  additive  petitions: 
Milwhite.  Inc..  59101 

Forest  Service 

NOTICES 

Meetings: 

Southwest  Oregon  Provincial  Interagency  Executive 

Committee  Advisory  Committee,  59079 
Water  Rights  Task  Force;  correction.  59079 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 

Health  Care  Rnancing  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 
Department 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 


Proposed  collection;*  comment  request,  59109-59110 
Meetings: 
Inunigration  and  Naturalization  Service  User  Fee 
Advisory  Committee,  59110 

Indian  Affairs  Bureau 

NOTICES 

Reservation  establishment,  additions,  etc.: 
Pinoleville  Indian  Community  of  California.  59107 

Inspector  Qanaral  Offica,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  59102-59104 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  59136 

IntamatiorMi  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Laminated  hardwood-trailer  flooring  from — 
Canada,  59079-59085 
Export  trade  certificates  of  review,  59085-59086 

Justice  Department 

See  Federal  Prison  Industries 

See  Immigration  and  NatunJization  Service 

l-abor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Withdrawal  and  reservation  of  lands: 
Alaska,  59107 

Maritime  Administration 

NOTICES  * 

Applications,  hearings,  determinations,  etc.: 

Alaska  Cargo  Transport,  Inc..  59131-59133 

Sea-Trader  Co..  59133-59135 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Institutaa  of  Health 

NOTICES 

Meetings: 
National  Eye  Institute,  59104-59105 
National  Institute  of  Child  Health  and  Human 

Development,  59105 
National  Institute  of  Dental  Research,  59105 
National  Institute  of  Mental  Health,  59105-59106 
Research  Grants  Division  special  emphasis  panels.  59106 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
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Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod, 59029-59030 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Red  snapper,  etc..  59076-59078 

National  park  Service 

NOTICES 

JEnvironmental  statements;  availability,  etc.: 
Cape  Cod  National  Seashore,  MA,  59107 
Olympic  National  Park,  WA;  Elwha  River  ecosystem  • 
restoration,  59108 

National  Science  Foundation 

RULES 

Enforcement  and  hearing  procedures;  tourism  guidelines: 
Qvil  monetary  penalties;  inflation  adjustment,  59027 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  59118 
Nuclear  Regulatory  Commlsaion 

PROPOSED  RULES 
Practice  rules: 
Domestic  licensing  procedures — 
Licensing  support  system  (LSS);  LSSNet  computer- 
based  commimications  program  availability, 
59031-59033 
NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  59119-59120 
Reports;  availability,  etc.: 
NRC-agreement  state  working  group  to  evaluate  control 

and  accountability  of  licensed  devices,  59120 
Sealed  source  and  device  evaluations  and  registrations, 
applications;  standard  review  plan,  59120 
Applications,  hearings,  detenninations,  etc.: 
General  Public  Utility  Nuclear  Corp.,  59118-59119 

Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 

Canadian  Standards  Association,  59110-59111 

Inchcape  Testing  Services  NA,  Inc.,  59111-59114 

MET  Laboratories,  Inc.,  59114-59115 

Wyle  Laboratories,  59115-59117 

Office  of  United  Stataa  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pai|tal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Cuyama,  CA,  59120-59121 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Railway  Labor  Conference:  labor  dispute  (EO 
13027),  58971-58972 
ADMINISTRATIVE  ORDERS 

Soviet  Union,  New  Independent  States  of  the  Foraier; 

assistance  program  (Presidential  Determination  No.  97- 
01  of  November  8,  1996),  59171-59172 


Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Admintotration 

NOTICES 
Meetings: 
International  standards  on  transport  of  dangerous  goods, 
59135-59136 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 
Lost  securityholders;  transfer  agent  requirements,  59046- 
59047 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  hic,  59122-59124 
Chicago  Stock  Exchange,  Inc.,  59124-59125 
Philadelphia  Stock  Exchange,  Inc.,  59125-59126 

Applications,  hearings,  determinations,  etc.; 
Shawmut  Funds,  59121-59122 

Social  Security  Administration    - 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  59126-59128 

Surface  Tranaportation  Board 

PROPOSED  RULES 
TariCb  and  schedules: 
Tariff  filing  requirements;  freight  forwarders  exemption 

in  noncontiguous  domestic  trade  from  rate 

reasonableness,  59075-59076 

Textiie  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Repreeentatlve,  Office  of  United  States 

NOTIC8S 

Meetings: 
Industry  Policy  and  Sector/Functional  Advisory 
Committee,  59128 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Maritime  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  59128- 
59129 

Treasury  Department 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  59136- 
59139 


VI 
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Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  59142-59166 

Part  III 

Department  of  Justice,  Federal  Prison  Industries,  59168 

Part  IV 

The  President,  59171-59172 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Rsgister  finding  aids,  and  a  list  of 
dociunents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Presidential  Documents 


Tide  3— 

The  President 


Executive  Order  13027  of  November  15,  1996 

Establishing  an  Emergency  Board  To  Investigate  a  Dispute 
Between  the  Southeastern  Pennsylvania  Transportation  Au- 
thority and  Its  Employees  Represented  by  the  Brotherhood  of 
Locomotive  Engineers 


A  dispute  exists  between  Southeastern  Pennsylvania  Transportation  Author- 
ity and  certain  of  its  employees  represented  by  the  Brotherhood  of  Loco- 
motive Engineers. 

The  dispute  has  not  heretofore  been  adjusted  under  the  provisions  of  the 
Railway  Labor  Act,  as  amended  (45  U.S.C.  151  et  seq.)  (the  "Act"). 

A  party  empowered  by  the  Act  has  requested  that  the  President  establish 
a  second  emergency  board  pursuant  to  section  9A  of  the  Act  (45  U.S.C. 
159a). 

Section  9A(e)  of  the  Act  provides  that  the  President,  upon  such  request, 
shall  appoint  a  second  emergency  board  to  investigate  and  report  on  the 
dispute. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  as  President,  by  the 
Constitution  and  the  laws  of  the  United  States,  including  section  9 A  of 
the  Act,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  the  Board.  There  is  established  effective  12:01 
a.m.,  eastern  standard  time,  on  November  16,  1996,  a  board  of  three  members 
to  be  appointed  by  the  President  to  investigate  this  dispute.  No  member 
shall  be  pecuniarily  or  otherwise  interested  in  any  organization  of  railroad 
employees  or  any  carrier.  The  board  shall  perform  its  functions  subject 
to  the  availability  of  funds. 

Sec.  2.  Report.  Within  30  days  after  creation  of  the  board,  the  parties  to 
the  dispute  shall  submit  to  the  board  final  offers  for  settlement  of  the 
dispute.  Within  30  days  after  submission  of  final  offers  for  settlement  of 
the  dispute,  the  board  shall  submit  a  report  to  the  President  setting  forth 
its  selection  of  the  most  reasonable  offer. 

Sec.  3.  Maintaining  Conditions.  As  provided  by  section  9A(h)  of  the  Act, 
from  the  time  a  request  to  establish  a  board  is  made  until  60  days  after 
the  board  makes  its  report,  no  change,  except  by  agreement,  shall  be  made 
by  the  parties  in  the  conditions  out  of  which  the  dispute  arose. 

Sec.  4.  Records  Maintenance.  The  records  and  files  of  the  board  are  records 
of  the  Office  of  the  President  and  upon  the  board's  termination  shall  be 
maintained  in  the  physical  custody  of  the  National  Mediation  Board. 
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Sec.  5.  Expiration.  The  board  shall  terminate  upon  submission  of  the  report 
provided  for  in  section  2  of  this  order. 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appUcatMKty  and  legal  effect,  most  of  «vhich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1645 

Allocation  of  Earnings 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  final 
regulations  describing  the  Board's 
allocation  of  earnings  for  the  three  funds 
in  which  assets  of  the  Thrift  Savings 
Fund  may  be  invested.  These  are  the 
Government  Securities  Investment  Fund 
(G  Fund),  the  Common  Stock  Index 
Investment  Fund  (C  Fund),  and  the 
Fixed  Income  Index  Investment  Fund  (F 
Fund).  The  final  rule  reflects  policies 
adopted  by  the  Board  since  publication 
of  the  interim  rule  on  May  2, 1988. 
EFFECTIVE  DATE:  These  final  rules  are 
effective  November  20.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
EUzabeth  S.  Woodruff.  Federal 
Retirement  Thrift  Investment  Board. 
1250  H  Street.  N.W.,  Washington,  D.C. 
20005.  Telephone:  (202)  942-1661. 
Telefacsimile:  (202)  942-1676. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Retirement  Thrift  Investment 
Board  (Board)  administers  the  Thrift 
Savings  Plan  (TSP)  pursuant  to  the 
authority  vested  in  it  by  the  Federal 
Employees'  Retirement  System  Act  of 
1986  (FERSA),  PubUc  Law  99-335,  100 
Stat.  514  (1986).  which  has  been  codi- 
fied, cs  amended,  largely  at  5  U.S.C. 
8401-8479  (1994).  The  TSP  is  a  tax- 
deferred  retirement  savings  plan  for 
Federal  employees  that  is  similar  to 
cash  or  deferred  arrangements 
established  under  section  401(k)  of  the 
Internal  Revenue  Code.  Part  1645 
describes  the  process  for  determining 
and  allocating  earnings  for  each  of  the 
three  investment  funds — the  G  Fimd. 


the  C  Fimd,  and  the  F  Fund— to 
individual  accounts  of  participants  in 
the  TSP. 

The  final  rule  reflects  the  Board's 
poUcies  of  allocating  earnings  as  of 
month-end  and  of  applying  a  single 
allocation  factor  for  each  soiut:e  of 
contributions.  There  has  been  no  change 
in  the  formula  for  calculating  the 
amount  of  earnings. 

On  August  30.  1996.  the  Board 
published  a  proposed  rule  with  a 
request  for  comments  in  the  Federal 
Register  (61  FR  45906).  The  Board 
received  no  comments  on  the  proposed 
rule.  Therefore,  the  Board  is  adopting 
the  provisions  of  the  proposed  rule  as  a 
finfil  rule  without  change. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
The  regulations  will  affect  only  internal 
Board  procediu^s  for  allocating 
earnings. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  imder  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  Pubfic  Law  104-4, 
section  201, 109  Stat.  48,  64,  the  effect 
of  this  regulation  on  State,  local,  and 
tribal  govehiments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  or 
tribal  governments  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202, 109  Stat. 
48,  64-65,  ir  not  required. 

Submission  to  Congress  and  the 
General  Accounting  0£fice 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA),  as 
amended  by  the  Regulatory  Enforcement 
Fairness  Act  of  1996,  PubUc  Law  104- 
121,  tit.  II,  110  Stat.  847,  857-875  (5 
U.S.C.  801(a)(1)(A)),  the  Board 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  the  pyblication  of  this 


rule  in  today's  Federal  Register.  This 
rule  is  not  a  "major  rule"  as  defined  in 
section  804(2)  of  the  APA  as  amended 
(5  U.S.C.  804(2)). 

List  of  Subjects  in  5  CFR  Part  1645 

Employee  benefit  plans.  Government 
employees.  Pensions,  Retirement. 

Federal  Retirement  Thrift  Investment  Board 
Roger  W.  Mehle, 
Executive  Director. 

Sor  the  reasons  set  out  in  the 
preamble,  5  CFR  Part  1645  is  amended 
as  set  forth  below. 

PART  1645— ALLOCATION  OF 
EARNINGS 

1.  The  authority  citation  for  Part  1645 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8439(a)(3)  and  5  U.S.C. 
8474. 

2.  Section  1645.1  is  amended  by 
revising  the  definitions  of  "Allocation 
date",  "Employer  contributions", 
"Forfeitures",  "Source",  and  "Valuation 
period";  by  removing  the  definitions  of 
"Employer  basic  contributions"  and 
"Employer  matching  contributions"; 
and  by  adding  in  alphabetical  order  the 
definitions  of  "Agency  automatic  (1%) 
contributions",  "Agency  matching 
contributions",  and  "Month-end 
account  balance",  to  read  as  follows: 

§1645.1    Definitions. 

***** 

Agency  automatic  (1  %)  contributions 
means  contributions  made  pursuant  to  .5 
U.S.C.  8432(c)(1)  or  5  U.S.C.  8432(c)(3). 

Agency  matching  contributions  means 
contributions  made  pursuant  to  5  U.S.C. 
8432(c)(2). 
*****  * 

Allocation  date  means  the  last  day  of 
each  calendar  month. 

***** 

Employer  contributions  means  agency 
automatic  (1%)  contributions  and 
agency  matching  contributions. 

***** 

Forfeitures  means  amoimts  forfeited 
pursuant  to  5  U.S.C.  8432(g)(2)  and 
other  nonstatutory  forfeited  amounts, 
net  of  restored  forfeited  amoimts. 

***** 

Month-end  account  balance  means 
the  value,  as  of  the  allocation  date,  of 
the  funds  for  each  soiux:e  of 
contributions  in  each  investment  fund, 
including  all  earnings,  and  any 
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forfeiture,  restored  forfeited  amount, 
adjustment,  earnings  correction,  loan, 
withdrawal,  or  interfund  tran.sfer 
transactions  posted  as  of  the  allocation 
date. 


Source  means  the  origin  uf  any  one  of 
the  three  types  of  contributions  that  are 
made  to  the  Fund  on  behalf  o^ 
participants — employee  contributions, 
agency  automatic  (1%)  contributions,  or 
agency  matching  contributions. 
*         •         •         •         • 

Valuation  period  means  the  r:alendar 
month  during  which  earnings  accrue. 

3.  Section  1645.2  is  revised  to  read  as 
follows: 

§1645.2    Posting  of  r*c«ipts.  « 

Agency  and  employee  contribution.^ 
and  loan  repayments  will  be  posted  by 
source  and  by  investment  fund  to  the 
appropriate  individual  account  on  the 
day  thoy  are  processed  by  the 
recordkeeper 

f1«45.3    [Anwndwl]  "^ 

4.  Set;tion  1645  3  is  amended  by 
revising  ail  references  to  "Investment 
Fund"  to  rf>ad  "investment  fund". 

5   Set:tion  1H45.4  is  revised  to  read  as 
follows: 


S1«45.4    Admlnlstrattv*  axpani 
■ttrlbutabl*  to  ••ch  lnv«stin«nt  fund. 

A  portion  of  admmistrative  expenses 
accrued  during  each  valuation  period 
will  be  charged  to  each  investment 
fund   The  investment  funds"  respective 
portions  will  be  determined  as  follows: 

(a)  Investment  managers'  fees  and 
other  accrued  administrative  expenses 
attributable  only  to  the  C  or  F  Fund  will 
be  c:harg..  J  to  the  C  or  F  Fund. 
resp«)<:tively. 

(b)  All  other  accrued  administrative 
expenses  will  l)e  nniuced  by  forfeitures 
anti  earnings  on  forfeitures  accrued 
during  the  valuation  period, 

(<:)  The  amount  of  a<:t:nied 
administrative  exptmses  not  covered  by 
forfeitures  under  paragraph  (b)  of  thj*- 
stt(  tion  will  be  charge*!  on  a  pro  rata 
basis  to  the  investment  funds.  Imsmi  on 
the  rHspe<:tive  investmenl  fund  balances 
on  the  last  day  of  the  prior  valuation 
period. 

6.  Section  1645.5  is  revised  to  read  as 
follows: 

f  1545.5    Basts  for  allocstion  of  samings. 

(a)  Individual  account  t)asts  Kxcept 
for  the  amounts  described  in  paragraph 
(b)  of  this  s«K:tion,  the  individual 
account  basis  on  the  earnings  allocation 
date  for  each  source  of  contributions  in 
each  investment  fund  tx^uals 

(1)  The  month-end  account  balance  as 
of  the  previous  allocation  date;  plus 


(2)  One-half  of  contributions  posted  to 
the  individual  account  during  the 
current  valuation  period  (except  for 
contributions  referred  to  in  paragraph 
(b)  of  this  section);  plus 

(3)  One-half  of  ail  loan  repayments 
posted  to  the  individual  account  during 
the  current  valuation  period. 

(b)  Inclusion  of  retroactive 
contributions.  The  individual  account 
basis  for  agency  automatic  (1%) 
contributions  will  also  include  all 
amounts  attributable  to  retroactive 
contributions  that  are  made  to  the 
individual  account  pursuant  to  5  U.S.C. 
8432(c)(3)  and  that  are  processed  by  the 
rocordkeeper  during  the  current 
valuation  period. 

(c)  Computation  of  fund  basis.  For 
each  valuation  period,  the  total  fund 
basis  for  each  investment  fund  will  be 
the  sum  of  all  individual  account  bases 
for  all  sources  of  contributions  in  that 
investment  fund,  calculated  as 
described  in  paragraphs  (a)  and  (b)  of 
this  section 

7  Section  1645.6  is  revised  to  read  as 
follows; 

f  1645.6    Earnings  ailocMon  tor  IndivMual 
accounts. 

(a)  Computation  of  earnings  for  each 
iRdividual  account.  Earnings  for  each 
source  of  contributions  for  each 
investment  fund  will  be  allocated  to 
each  in^vidual  account  separately.  The 
total  net  earnings  for  each  investment 
fund  (a9  computed  under  §  1645.3)  will 
be  divided  by  the  total  fund  basis  for 
that  investment  fund  (as  computed 
under  §  1645. ^c))  The  resulting 
number  (the  "allocation  factor")  will  be 
multiplied  by  the  individual  account 
basis  for  the  rtspective  source  of 
contribution/!  in  that  investment  fund 
(as  comput^jd  under  §  1645  5(a)).  to 
determioeHhe  individual  account 
earning^  for  the  valuation  period 
attributsidtf  to  that  source  of 
contnlmlions  in  that  investment  fuhd. 
The  e&mings  of  the  individual  account 
fnr  each  source  of  contributions  in  each 
investment  fund,  when  added  together, 
will  constitute  the  earnings  lOr  that 
individual  account  during  the  valuation 
period. 

(b)  Residual  net  earnings.  Amounts 
allocated  to  individual  accounts  may 
not  exceed  the  total  amount  of  earnings 
available  to  be  allocated.  To  avoid 
allocating  excessive  amounts, 
computation  of  earnings  for  individual 
accounts  described  in  paragraph  (a)  of 
this  section  will  not  include  fractions  of 
a  cent.  Residual  net  earnings 
attributable  to  unallocated  fractions  of  a 
cent  will  be  allocated  with  the  earnings 
for  the  following  valuation  period. 


8.  Section  1645.7  is  revised  to  read  as 
follows: 

f  1645.7    Posting  of  earnings  to  Indivklual 
accounts. 

For  each  source  of  contributions  for 
each  investment  fund,  the  amount  of 
earnings  computed  for  each  individual 
account  in  a  valuation  period,  as 
described  in  §  1645.6,  will  be  posted  to 
the  individual  accbunt  as  of  the 
allocation  date. 

[PR  Doc.  96-29450  Filed  11-19-96;  8:45  am] 

BtLUNQ  COOC  fJ«0-01-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  219 

[Regulation  S;  Docket  No.  R-0094] 

Reimbursefnent  for  Providing  Financial 
Racords;  Racordkaaping 
Raqulramants  for  Cairtaln  Financial 
Racords 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  has  approved  an 
amendment  to  subpart  B  of  its 
Regulation  S.  Subpart  B  cross-references 
the  substantive  provisions  of  a  joint  rule 
adopted  by  the  Board  and  the 
Department  of  the  Treasury  relating  to 
the  recordkeeping  requirements  for 
funds  transfers  and  transmittals  of  funds 
under  the  Bank  Secrecy  Act.  The 
amendment  clarifies  that  Regulation  S 
does  not  apply  to  any  person  or 
transaction  or  class  of  persons  or 
transactions  that  the  Treasury  has 
exempted  from  the  joint  rule. 
EFFECTIVE  DATE:  December  20,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Roseman,  Associate  Director, 
(202/452-2789).  Division  of  Reserve 
Bank  Operations  and  Payment  Systems; 
Oliver  Ireland,  Associate  General 
Counsel  (202/452-3625),  or  Elaine 
BoutJlier,  Senior  Counsel  (202/  452- 
2418);  Legal  Division.  For  the  hearing 
impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD)  (202/452-3544). 
SUPPLEMENTARY  INFORMATION:  The  Bank 
Secrecy  Act,'  as  amended  by  the 
Annunzio-Wylie  Anti-Money 
Laundering  Act  of  1992,^  authorizes, 
and  in  some  cases  requires,  the 
Secretary  of  the  Treasury  '  and  the 


'  Pub  L  91-508,  codified  al  12  U.S.C.  1829b  and 
1951-1959.  and  31  L.S  C.  53U-5329 

'Pub  L  102-550.  lilleXV. 

'The  Secretary  of  the  Treasury  has  delegated  the 
authority  to  administer  the  Bank  Secrecy  Act  to  the 
Director  of  the  Financial  Crimes  Enforcement 
Network. 
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Board  to  prescribe  recordkeeping  rules 
for  domestic  and  international  funds 
transfers  and  money  transmittals.  The 
Board  and  the  Treasury  issued  a  joint 
rule,*  effective  May  28, 1996,  that  sets 
forth  recordkeeping  and  reporting 
requirements  for  funds  transfers  and 
money  transmittals  by  banks  and 
nonbank  financial  institutions.  These 
requirements  are  intended  to  assist  in 
the  investigation  and  prosecution  of 
money-laundering  activities.  In 
promulgating  these  rules,  the  Board  and 
the  Treasury  determined  that  the 
requirements  would  have  a  high  degree 
of  usefulness  in  criminal,  tax,  or 
regulatory  investigations  or  proceedings. 
The  substance  of  the  joint  rule  is 
codified  with  the  Treasiuy's  Bank 
Secrecy  Act  regulations  in  31  CFR  part 
103.^  At  the  same  time,  the  Board  added 
subpart  B  to  its  Regulation  S  (12  CFR 
part  219)  to  cross-reference  the  joint 
rule. 

Under  its  general  Bank  Secrecy  Act 
regulations,  the  Treasury  may  make 
exceptions  or  grant  exemptions  irom  the 
requirements  in  31  CFR  part  103  for 
particular  persons  or  classes  of  persons 
or  particular  transactions  or  classes  of 
transactions.'  The  Board  has  no  similar 
exemptive  provisions  in  Regulation  S. 
The  Board  recognizes  the  possibiUty 
that  the  Treasiuy  could  grant  an 
exception  or  exemption  for  a  person  or 
transaction  subject  to  the  joint  rule. 
Therefore,  on  August  21. 1996  (61  FR 
43195),  the  Board  requested  comments 
on  an  amendment  to  clarify  that  subpart 
B  does  not  apply  to  a  particular  person 
or  class  of  persons,  or  particular 
transaction  or  class  of  transactions,  to 
the  extent  that  the  Treasury  has 
determined  that  the  joint  rule  does  not 
apply  to  that  person,  transaction,  or 
class  of  persons  or  transactions. 

Foiu  comments,  all  favorable,  were 
received  in  response  to  the  proposed 
change.  Three  comments  were  received 
from  Federal  Reserve  Banks,  all  of 
which  supported  the  proposed 
amendment  to  clarify  the  intent  of 
subpart  B  of  Regulation  S.  One  comment 
was  received  fit}m  a  bank  trade 
association,  which  supported  the 
amendment,  stating  that  "any  revisions 
that  eliminate  potential  confusion  help 
to  alleviate  regulatory  burden."  That 
comment  did  suggest  that  the  final 
language  be  revised  and  put  into  clearer 
language — less  "legalese."  The  language 
used  in  the  amendment  to  subpart  B 
adopts  the  terminology  used  in  the 


<60  FR  231  (January  3. 199S),  as  modified  by  60 
FR  44144  (August  24,  1995)  and  61  FR  14382  (April 
1.  1996). 

>  31  CFH  103.11  and  103.33  (e)  and  (f). 

•See  31  CFR  103.45. 


exemption  authority  given  the  Secretary 
of  the  Treasury  in  31  CFR  103.45;  and, 
to  avoid  confusion,  the  Board  vnll 
continue  to  use  the  same  terminology. 
Accordingly,  to  avoid  confusion  and 
to  ensure  consistent  appUcation  of  the 
joint  rule  and  subpart  B  of  Regulation  S, 
the  Board  has  amended  Regulation  S  to 
clarify  that  subpart  B  does  not  apply  to 
a  particular  person  or  class  of  persons 
or  particular  transaction  or  class  of 
transactions  to  the  extent  that  the 
Treasury  has  determined  that  the  joint 
rule  does  not  apply  to  that  person, 
transaction,  or  class  of  persons  or 
transactions. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  the  Board  hereby 
certifies  that  this  amendment  to  subpart 
B  of  Regulation  S  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendment  eliminates  uncertainty 
as  to  the  appHcation  of  the  joint  final 
rule  and  may  result  in  reduced 
compUance  burden  to  the  extent  that  the 
Treasury  exempts  persons  or 
transactions  that  would  otherwise  be 
subject  to  Regulation  S.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

PaperwtH-k  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  Ch. 
3506;  5  CFR  1320  Appendix  A.l),  the 
Board  reviewed  the  rule  imder  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  No 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  are 
contained  in  the  final  rule. 

List  of  Subjects  in  12  CFR  Part  219 

Banks,  Banking,  Currency,  Foreign 
banking.  Reporting  ai^  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  219  is  amended 
as  set  forth  below. 

PART  219— REIMBURSEMENT  FOR 
PROVIDING  FINANaAL  RECORDS; 
RECORDKEEPING  REQUIREMENTS 
FOR  CERTAIN  FINANCIAL  RECORDS 
(REGULATION  S) 


Subpart  B— Recordkeeping  and 
Reporting  Requirements  for  Funds 
Transfers  and  Transmittala  of  Funds 

1.  The  authority  citation  for  subpart  B 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1829b{b)(2)  and  (3). 

2.  In  §  219.21,  the  first  word  "Such" 
in  the  last  sentence  is  revised  to  read 


"These"  and  a  new  sentence  is  added 
immediately  preceding  the  last  sentence 
to  read  as  follows: 

§  219.21 .    Authortty,  purpose,  and  toope. 

*  *   *  This  subpart  does  not  apply  to 
a  particular  person  or  class  of  persons 
or  a  particular  transaction  or  class  of 
transactions  to  the  extent  that  the 
Treasury  has  determined  that  31  CFR 
103.33(e)  or  (f)  do  not  apply  to  that 
person,  transaction,  or  class  of  persons 
or  transactions.  *  *  * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  14, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[PR  Doc.  96-29638  Filed  11-19-96,  8:45  am] 

BH.UNQ  OOOE  StlO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-ANE-45;  Amendment  39- 
9815;  AD  96-23-10] 

RIN  2120-nAA64 

Airworthiness  Directives;  Prett  & 
Whitney  JT3D  Series  TurtMfan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  Pratt  &  Whitney  (PW)  JT3D 
series  turbofan  engines,  that  requires 
inspection  of  steel  high  pressure 
compressor  (HPC)  disks  for  corrosion, 
recoating  or  replating  those  disks,  or 
replacing  those  disks  as  necessary.  This 
amendment  is  prompted  by  reports  of  a 
failure  of  a  PW  JT8D  steel  HPC  disk, 
which  is  similar  in  design  to  the  PW 
JT3D  steel  HPC  disks.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  steel  HPC  disk  failure  due  to 
corrosion,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 
DATES:  Effective  January  21, 1997. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  21, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  PubUcations 
Department,  Supervisor  Technical 
PubUcations  Distribution,  M/S  132-30, 
400  Main  St.,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700.  fax  (860) 
565-^503.  This  information  may  be 
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examined  at  the  Federal  Aviation 
Administration  (FA A).  N«w  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington.  MA;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Barbara  Caufield,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (617) 238-7146, 
fax  (617)  238-7199. 
SUPP1.EMENTARY  INFORMATION:  A 
proposal  to  amend  pari  ;19  of  the  Federal 
Aviation  Regulations  (14  CFTl  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  IS  applicable  to  ^*ratt  A  Whitney 
(PW)  IT3E)  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
October  31,  1995  (60  FR  53337).  That 
action  proposed  to  require  inspection  of 
steel  high  pressure  compressor  (HPC) 
disks,  stages  10-15.  for  corrosion, 
recoating  or  replating  those  disks,  or 
replacing  those  disks  as  necessary  in 
accordance  with  PW  Alort  Service 
Bulletin  (ASB)  No  A6208.  Revision  2. 
dated  )uly  7.  1995 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment   Due 
consideration  has  been  given  to  the 
comments  received. 

Twelve  cotnmenters  stale  that  the 
compliance  time  to  accomplish  the  AD 
should  be  extende<l  The  commnnters 
state  that  due  to  the  complex 
workscope,  aircraft  down  time,  high 
cost,  severe  e«:onomi<:  and  operational 
burden,  significant  impact  on  parts 
procurement,  and  shop  availability,  the 
compliance  times  need  to  lut  extended. 
Times  suggested  range  from  four  to 
seven  years,  or  next  shop  visit,  or  nt 
exposure  F'ratt  *  Whitney  has  updated 
their  risk  analysis  bHse<l  on  new  data 
provided  by  ojierators  and  a  study 
concerning  disk  fractures  resulting  in 
uncontainwl  events   Base<i  on  this 
update  they  have  revis»'«l  Alert  Service 
Bulletin  (.ASB)  No  A6208.  extending 
the  thrffshold  «nd  drawiiown  intervals 
The  FA.^  com.urs  in  part    The  FAA  has 
reviewed  antl  approved  the  technical 
contents  of  PW  ASB  No   Ab208. 
Revision  t,  date<l  January  II.  199(i,  and 
thert»fr)re  the  compliam  e  time  will  b»? 
extended  to  that  included  in  the  .ASB 
ba.s«)<l  on  F'W's  risk  analysis  CJther 
intervals  propos4Ml  are  not  ttHihuically 
lustified 

Ninetwm  commenters  stale  that  the 
cost  estimate  in  the  NPRM  is  loo  low 
since  that  estimate  do*?s  not  include  the 
cost  of  additu)nal  maitilenaiK  e  required 
under  Part  121  (additional  parts  that 


must  be  replaced  that  are  unrelated  to 
the  AD  requirements);  engine  testing, 
fuel,  oil,  transportation/shipping, 
aircraft  downtime,  etc.  The  FAA  does 
not  concur.  The  FAA's  cost  estimate  is 
based  on  information  from  the  engine 
manufacturer  to  remove  and  replace  the 
engine,  teardown  and  replacement  of  a 
percentage  of  HPC  disks,  and  engine 
buildup.  It  does  not  include  costs  not 
directly  associated  with  the  AD,  because 
those  costs  result  from  other 
maintenance  requirements.  The 
compliance  schedule  of  this  AD  allows 
for  operators  to  schedule  the  required 
actions  with  other,  normally  scheduled 
maintenance,  thereby  minimizing  the 
direct  costs  of  the  AD. 

Six  commenters  state  that  part 
availability  and  shop  capacity  are  not 
adequate  for  the  fleet  to  perform  the  AD. 
There  is  only  one  source  for  new  parts, 
and  the  supplier  will  not  be  able  to  keep 
up  with  the  demand  for  new  disks  and 
other  parts.  Some  operators  will  not  be 
able  to  obtain  parts  to  meet  AD 
requirements.  Operators  will  be 
competing  for  shop  space  at  the  limited 
number  of  repair  shops  during  a 
restricted  period  of  time.  The  FAA  does 
not  concur.  The  manufacturer  has 
advised  the  FAA  that  parts  will  be 
available  to  meet  demand  In  addition, 
the  FAA  has  determined,  based  on 
repair  station  input,  that  shop  capacity 
over  the  extended  compliance  time  of 
this  AD  will  be  satisfactory. 

Eleven  commenters  state  that  there 
have  been  no  PW  JT3D  disk  failures  due 
to  corrosion,  and  therefore  no  flight 
safety  problem  exists,  and  that  the  AD 
should  be  withdrawn.  The  FAA  does 
not  concur  Although  there  have  been 
no  known  PW  JT3D  scries  disk  failures 
to  date  attributable  to  corrosion,  the  risk 
analysis  by  PW  shows  that  if  corrosion 
inspection  is  not  accomplished  in 
accordance  with  the  applicable  Service 
Bulletins'  schedules  the  probability  of  a 
disk  fracture  is  unacceptably  high 

Eight  commenters  question  using 
JTBD  expenence  as  the  basis  for  this  AD. 
as  no  consideration  was  given  to 
differences  in  engine  application;  i.e., 
four-engine  versus  twin-engine,  that  the 
PW  IT3D  disk  is  heavier,  and  therefore 
has  adequate  safety  margin;  and  that  the 
PW  IT3D  disk  operates  at  slower  speeds, 
different  temperatures  and  pressures. 
The  FAA  concurs  m  part.  The 
commenters  are  correct  m  that  AD 
action  was  initiated  because  of 
similarity  between  the  engines; 
however,  the  analysis  to  generate 
inspection  intervals  and  drawdown 
times  used  data  specific  to  the  PW  [TSD 
s«'rips 

Four  commenters  suggest  that  PW  test 
a  JT3D  disk  to  failure  to  evaluate  the 


need  for  an  AD  and  to  verify  the  failure 
mode.  The  FAA  does  not  concur.  The 
FAA  determined  that  an  unsafe 
condition  exists  based  on  an  actual 
failure  of  a  similarly  designed  disk  and 
a  risk  analysis  using  JT3D  data.  No 
further  testing  is  necessary,  and  the 
FAA  has  concluded  that  the  actions 
required  by  this  AD  are  necessary  to 
address  that  unsafe  condition. 

Two  commenters  request  a  meeting 
between  FAA,  PW,  and  industry.  The 
FAA  does  not  concur.  A  meeting  was 
held  with  PW  and  a  group  of  operators 
in  August  1995  prior  to  the  publication 
of  the  NPRM;  PW  requested  operator 
input  data  for  risk  analysis  at  that  time. 

Three  commenters  state  that  only 
limited  numbers  of  JT3D  disks  were 
analyzed  by  PW  in  their  risk  analysis. 
The  FAA  does  not  conciur.  Since 
publication  of  the  NPRM,  PW  updated 
their  risk  analysis  based  on  additional 
data  supplied  by  JT3D  operators  and  the 
new  data  confirms  the  earlier  findings. 

Three  commenters  state  that  the  FAA 
underestimated  the  number  of  affected 
engines  in  the  economic  analysis,  and 
that  6.000  engines  worldwide  are 
affected,  including  military  and  foreign. 
The  FAA  does  not  concur.  The  FAA 
does  not  include  military  engines  in  its 
economic  analyses;  these  only  refer  to 
the  civilian  fleet. 

Two  commenters  state  that  the  AD 
should  take  operators'  maintenance 
programs  into  consideration  and  give 
flexible  compUance  schedules  based  on 
maintenance  programs.  Of>erators' 
cvirrent  disk  inspection  and 
maintenance  practices  call  for 
inspection  of  HPC  disks  for  corrosion, 
recoating.  replating.  or  replacement.  The 
FAA  does  not  concur.  The  criticality  of 
this  inspection  warrants  that  it  be 
separate  and  distinct  from  routine 
maintenance  tasks. 

One  commenter  states  that  the  FAA 
should  consider  using  half-life 
inspection  on  fife-limited  parts  in 
conjunction  with  studies  conducted  on 
HPC  disks  (based  on  the  NPRM's 
statement  "corrosion  is  more  apt  to 
occur  if  the  steel  HPC  disk  is  not 
recoated'replated  during  its  life  span 
and  retains  original  production 
protective  coating/plating")  The  FAA 
does  not  concur.  The  referenced 
statement  from  the  NPRM  is  for 
informational  purposes  only,  and  the 
compliance  time  is  based  on  PW's  risk 
analysis,  which  takes  into  account  many 
factors,  including  disk  geometry,  stress 
distribution,  critical  corrosion  pit  depth, 
crack  propagation  rates,  and  engine 
utilization  rates 

One  commenter  states  that  the  FAA 
should  allow  metallurgists  appointed  by 
operators  to  explore  available  data  from 
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PW  and  examine  bow  the  correlation 
between  PW  JTBD  and  JT3D  disks  were 
achieved,  as  the  commenter  does  not 
accept  the  manufacturer's  conclusions. 
The  FAA  does  not  concur.  Operators 
were  given  the  opportunity  to  present 
differing  findings  during  the  meeting 
that  was  held  with  PW  and  a  group  of 
operators  in  August  1995. 

One  commenter  states  that  there  is  no 
need  for  the  AD  as  industry  is  currently 
complying  with  the  ASB.  The  FAA  does 
not  concur.  Airworthiness  directive 
action  is  necessary  to  ensure 
compliance. 

One  commenter  states  that  they  were 
not  consulted  by  the  FAA  prior  to  the 
issuance  of  the  NPRM,  that  their 
operational  service  experience  with 
HPC  disks  was  not  taken  into  account, 
and,  accordingly,  the  AD  should  not 
issue.  The  FAA  does  not  concur.  The 
FAA,  as  a  rule,  does  not  usually  consult 
with  individual  operators  to  gather  facts 
for  the  development  of  an  airworthiness 
directive.  The  FAA  does,  however, 
consult  with  the  manufacturer  of  the 
product  and  industry  groups  and 
associations.  For  this  AD,  the  FAA  did 
solicit  input  from  Pratt  &  Whitney,  who, 
in  turn,  solicited  input  from  operators 
for  inclusion  in  the  risk  analysis. 

Two  commenters  agree  with  the  rule 
as  proposed. 

Since  publication  of  the  NPRM,  the 
FAA  has  received  additional  economic 
data  from  the  manufacturer  and  has 
recalculated  the  economic  analysis  to 
reflect  this  new  information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the' AD. 

-    There  are  approximately  2,000 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1 ,000  engines  installed  on  aircraft  of 
U.S.  registry  will  be  affected  by  this  AD. 
Based  on  domestic  fleet-wide  data,  the 
FAA  estimates  that  approximately  40%, 
or  400  engines,  will  be  required  to  be 
removed  at  times  other  than  regularly 
scheduled  maintenance  to  accomplish 
the  AD's  actionf  Approximately  16 
work  hours  are  necessary  to  remove  and 
replace  the  engine,  emd  the  average 
labor  rate  is  $60  per  work  hour. 
Approximately  100  work  hours  are 
required  to  teardown  and  rebuild  the 
engine.  The  FAA  estimates  that 
approximately  15%  of  disks  removed 
from  engines  will  need  to  be  scrapped 
at  a  cost  of  $9,000  per  engine.  Based  on 


these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$33,384,000  over  a  15-year  period. 

The  regulations  adopted  herein  urill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  ^ 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-23-10 — Pratt  &  Whitney:  Amendment  39- 
9815.  Docket  95-  ANE-45. 

Applicability:  PraU  &  Whitney  (PW) 
Models  JT3r>-l,  -lA,  -3,  -3B,  -3C,  -1-MC6, 
-1A-MC6,  -1-MC7,  -1A-MC7.  -7,  -7A 
turbofan  engines,  installed  on  but  not  limited 
to  Boeing  707  and  720  series  aircraft  and 
McDonnell  Douglas  DC-8  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 


requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  propxwed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  steel  high  pressure  compressor 
(HPC)  disk  failure  due  to  corrosion,  which 
could  result  in  an  uncontained  engine  failure 
and  damage  to  the  aircraft,  accomplish  the 
following: 

(a)  Inspect  steel  HPC  disks,  stages  10-15. 
for  corrosion,  recoat  or  replate.  or  replace  as 
necessary,  in  accordance  with  PW  Alert 
Service  Bulletin  (ASB)  No.  A6208.  Revision 
3,  dated  )anuary  11,  1996,  and  the  following 
schedule: 

(1)  For  disks  coated  with  PWA  110-2/-3 
Aluminide  (non  top  coat  system)  and  for 
disks  with  unknown  coating  or  plating,  as 
follows; 

(i)  Initially  inspect,  recoat  or  replate,  or 
replace  as  necessary-,  within  14  years  since 
new  or  since  last  recoat  or  replate,  or  within 
36  months  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(ii)  Thereafter,  ins(>ect,  recoat  or  replate,  or 
replace  as  necessary,  at  intervals  not  to 
exceed  14  years  since  new  or  last  coating,  if 
PWA  110-2/-3  Aluminide  (non  top  coat 
system)  is  applied,  or  not  to  exceed  15  years 
since  new  or  last  plating,  if  PWA  110-21/-31 
Aluminide  (top  coat  system)  or  K'lckel 
Cadmium  (NI-CAD)  plating  is  applied., 

(2)  For  disks  coated  with  PWA  110-21/-31 
Aluminide  (top  coat  system)  or  plated  with 
NI-CAD,  as  follows: 

(i)  Initially  inspect,  recoat  or  replate.  or 
replace  as  necessary,  within  15  years  since 
new  or  since  last  replate,  or  within  36 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  later. 

(ii)  Thereafter,  inspect,  recoat  or  replate.  or 
replace  as  necessary,  at  intervals  not  to 
exceed  14  years  since  new  or  last  coating,  if 
PWA  110-2/-3  Aluminide  (non  top  coat 
system]  is  applied,  or  not  to  exceed  15  years 
since  new  or  last  plating,  if  PWA  110-21/-31 
Aluminide  (top  coat  system)  or  Nickel 
Cadmium  (NI-CAD)  plating  is  applied. 

(3)  For  disks  with  unknown  coating  or 
plating,  and  unknown  time  since  last  coating 
or  plating;  or  for  disks  with  known  coating 
or  plating  and  unknown  time  since  last 
coating  or  plating,  as  follows: 

(i)  Initially  inspect,  recoat  or  replate.  or 
replace  as  necessary,  within  36  months  after 
the  effective  date  of  this  AD. 

(ii)  Thereafter,  inspect,  recoat  or  replate.  or 
replace  as  necessary,  at  intervals  not  to 
exceed  14  years  since  new  or  last  coating,  if 
PWA  110-2/-3  Aluminide  (non  top  coat 
system)  is  applied,  or  not  to  exceed  15  years 
since  new  or  last  plating,  if  PWA  110-21/-31 
Aluminide  (top  coat  system)  or  Nickel 
Cadmium  (NI-CAD)  plating  is  applied. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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pmvidps  an  atreptoble  level  of  nafety  may  be 
uwd  if  dpprovnd  by  the  ManaKer.  tn^fine 
Orfifu  ation  Offu  t^    Thf  rw^uest  should  bp 
forwarded  through  an  appropriate  FAA 
Prinnpal  Maintenante  Insfxx  tor.  who  may 
add  lommenis  and  then  send  it  lo  the 
ManaK*'r.  EnKine  Certification  Office 


Note  2:  Information  concerning  the 
existencs  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  b«  obtained  from  the  Engine 
Ortification  Office. 

(c|  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CPU 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  PW 
ASB 


OocumefH  No. 

Pages 

RevisKxi 

Date 

A6208   

1 

2 

3 

4 

5-9 

1&-18 

•  3 

1 
3 

1 

3 
1 

Jan  11    1996 

' 

May  8.  1995. 
Jan.  11.  1996. 
May  8.  1995. 
Jan.  11.  1996 
May  8.  1995. 

Total  Pages   18. 


This  incorporation  bv  reference  was 
approved  by  the  l)ire<  lor  of  the  Federal 
Register  m  aicordanie  with  5  U  S  C   552(a) 
and  1  C¥H  part  51   lx)pies  may  be  obtained 
from  f*ratt  k  Whitney.  Public  ations 
Department.  Supervisor  Tei  hnical 
Publications  Distribution.  M/S  1:12-10,  40«) 
Main  St  ,  East  Hartford.  CI  OfilO«   telephone 
(860)  565-7700   fax  (fl60)  565-450.3   (kipies 
may  be  inspe<:ted  at  the  FAA,  New  England 
Region.  ()ffi<  e  of  the  Assistant  Chief  C^iunsel. 
12  New  England  Exwutive  Park,  Burlington. 
MA.  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street  NW  .  suite  7(»0. 
Washington,  IX: 

(e)  This  amendment  bwomes  effe<  tive  on 
January  21    1997 

Issued  in  Burlington,  Massachusetts,  on 
November  1.  1996 

|ame«  C  fonea. 

Acting  Mnnofier.  tannine  and  Propeller 
DtrrtUimlt',  Ainmft  C^ertification  Service 
jFK  Dt«    i(6-2H9HH  Filed  ll-l«-96.  8  45  aiii| 
■H.UNO  COM  4t1»-tl~U 


14  CFR  Part  39 

[Dockat  No.  9&-NM-82-AD:  Amendment 
39-0819:  AOM-23-13] 

RIN  2120-AAtt4 

Airworthiness  Directives;  Canadair 
MocM  CL-215-1A10  Series  Airplanes 

AOENCY:  FodorHJ  Aviation 
Aiimini.stratioii,  IX)T 
ACTION:  Final  rule;  roquest  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  dire<  tive  (AD). 
applicable  to  certain  (ianadair  Miwlel 
CL-215-lAiO  series  airplanes  This 
action  ntqumss  a  one-tim"  inspection  of 
the  three  DC.  generators  to  ensiin!  that 
the  extra  uni:onntH:ted  bare  copper  wire 

15  properly  stowed  This  amendment  is 
prompted  by  reports  indicating  that 
iini.onntMited  bare  i;opper  win-,  which 
was  fitted  inside  of  some  Of"  generators 
installed  on  these  airplanes,  could  cau.se 
a  short  circuit  The  actions  spe<:ified  in 


this  AD  are  intended  to  prevent  a  fire 

hazard  that  would  be  posed  if  a  short 

circuit  were  to  occur  at  this  area  in  the 

presence  of  a  combustible  fuel-air 

mixture. 

DATES:  Effective  December  5,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
.5.  1996 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
)anuary  21.  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
82-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier.  Inc..  Canadair  Aerospace 
Croup.  P  O.  Box  6087.  Station  Centre- 
ville.  Quebec  H3C  3G9.  Canada.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1501  Lmd  Avenue.  SVV..  Renton. 
Washington,  or  at  the  FAA.  New  York 
.Mrcraft  Ortification  Office.  Engine  and 
Propeller  Directorate.  10  Fifth  Street. 
Third  Floor.  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wing  Chan.  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANE- 
172.  FAA.  New  York  Aircraft 
Certification  Office.  Engine  and 
Propeller  Directorate,  10  Fifth  Street. 
Third  Floor.  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7511;  fax 
(516) 568-2716 

SUPPLEMENTARY  INFORMATION:  Transport 
(^nada  Aviation,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Canadair 


Model  CL-215-1A10  series  airplanes. 
Transport  Canada  Aviation  advises  that 
it  has  received  reports  that  extra 
unconnected  bare  copper  wire  was 
fitted  inside  some  E)C  generators  [having 
part  number  (F/N)  2CM70D(  )]  that  were 
installed  on  these  airplanes.  The  bare 
copper  wire  could  cause  a  short  circuit 
and.  if  a  combustible  fuel-air  mixture  is 
present  at  this  location,  it  could  present 
a  fire  hazard. 

Explanation  of  Relevant  Service 
Information 

Canadair  has  issued  Service  Bulletin 
215-414.  dated  January  4.  1989.  which 
describes  procedures  for  performing  a 
one-time  visual  inspection  of  the  three 
DC  generators  (ENG  1,  ENG  2.  and 
GPU2)  to  ensure  that  the  extra 
unconnected  bare  copper  wire  (if  fitted 
from  inside  of  the  generator)  is  properly 
and  safely  stowed.  The  service  bulletin 
also  contains  procedures  for  properly 
insulating  and  stowing  the  wire. 
Transport  Canada  Aviation  classified 
this  service  bulletin  as  mandatory  and 
issued  Canadian  airworthiness  directive 
CF-89-05.  dated  July  15.  1989.  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu-suant  to 
this  bilateral  airworthiness  agreement, 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  a  fire  hazard  that  would  be 
created  if  a  short  circuit,  associated  with 
the  extra  unconnected  bare  copper  wire 
fitted  in  the  DC  generators,  were  to 
occur  in  the  presence  of  a  combustible 
fuel-air  mixture.  This  AD  requires  a  one- 
time visual  inspection  to  ensure  that  the 
bare  copper  wire  fitted  in  the  DC 
generators  is  properly  insulated  and 
stowed.  The  actions  are  required  to  be 
accomplished  in  accordance  vdth  the 
service  bulletin  described  previously. 

Cost  Impact 

None  of  the  Canadair  Model  CL-215- 
lAlO  series  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  aie  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  ujisafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  4  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  would  be  $240  per 
airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  inle  by  submitting 
such  written  data,  views,  or  argimients 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  imder  the  caption 
ADDRESSES.  All  communications 


received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-82-AD."  The 
postcard  will  be  date  stamped  and 
retiUTied  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9fr-23-13     Canadair:  Amendment  39-9819 
Docket  96-NM-82-AD. 

Applicability:  Model  CL-215-1A10  series 
airplanes;  having  serial  numbers  1001  to 
1107  inclusive,  and  1110  to  1113  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  ehminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fire  hazard  that  would  be 
posed  if  a  short  circuit  were  to  occur  in  the 
presence  of  combustible  fuel-air  mixture  at 
the  location  of  the  DC  generators,  accomplish 
the  following: 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  perfonn  a  visual 
inspection  of  the  three  DC  generators,  part 
number  (P/N)  2CM70D-( )  (ENGl,  ENG2,  and 
GPU2),  to  determine  if  the  extra  unconnected 
copper  wire  in  proximity  to  terminal  "D"  on 
the  terminal  block  is  properly  insulated  and 
stowed.  Accomplish  this  inspection  in 
accordance  with  Canadair  Service  Bulletin 
215-414,  dated  January  4. 1989  If  any  wire 
is  not  properly  insulated  and  stowed,  prior 
to  further  flight,  rework  it  in  accordance  with 
that  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  DC  generator,  P/N 
2CM70EH  ),  on  any  airplane  unless  the  exlra 
unconnected  copper  wire  in  proximity  to 
terminal  "D"  on  the  terminal  block  is 
properly  insulated  and  stowed  in  accordance 
with  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
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.\ircrsft  Certification  Office  (ACO).  FAA. 
(engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACXD 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACXD 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(e)  The  actions  shall  be  done  in  accordance 
with  Canadair  Servicre  Bulletin  215—414. 
dated  January  4.  1989.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U  S  C. 
552(a)  and  1  CFR  part  51  Copies  may  be 
obtained  from  Bombardier.  Inc..  Canadair 
Aerospa<  e  Croup.  P  O  Box  6087.  Station 
Centre-ville.  Quebec  H3C  3C9,  Canada. 
Copies  may  be  inspected  at  the  FAA. 
Transport  .^irplane  Directorate.  1601  Lind 
Avenue.  SVV  .  Kenton.  Washington:  or  at  the 
FAA.  New  York  Airt;ral^  Certirication  Office, 
Engine  and  Propeller  Directorate.  10  Fifth 
Street,  Third  Floor.  Vallpy  Stream.  Now  York, 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW  ,  suite  700, 
Washington.  DC 

(f)  This  amendment  becomes  effective  on 
Decembers,  1996 

Issued  in  Kenton,  Wa.shington.  on 
November  7,  1996. 

Darrell  M.  Pederaon, 

Acting  Manager.  Transport  Airplane 
DirtKtomte,  Aircraft  Ortificatian  Service 
|FR  Doc  96-29258  Filed  1 1-19-96,  845  am] 

HLUNQ  CODC  4V10-IS-U 


14  CFR  Part  39 

(Ooclwt  No.  S6-NM-2S9-AD:  ArtwndmMit 
39-9816;  AO  96-23-11] 

RIN2120-nAAe4 

Airwrorthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Fedora!  Aviation 
Administration,  DOT 
ACTION;  Final  rule;  request  for 
comments. 


SUMMARY:  Tliis  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applic:able  to  certain  Jetstream  Model 
4101  airplanes.  This  action  requires  a 
one-tirne  test  to  verify  if  the  disconnect 
lock  of  the  aileron  disconnect  control 
system  functions  properly,  and  follow- 
on  actions,  if  necessary .  This 
amendment  is  prompted  bv  a  report  that 
a  disconnect  unit  of  the  aileron  control 
system  was  found  to  be  jammed  and 
unserviceable  The  actions  specified  in 
this  AD  are  intended  to  detect  and 


correct  such  jamming,  which  could 

result  in  reduced  controllability  of  the 

airplane. 

DATES:  Effective  December  5,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
5. 1996 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  21,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
-Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
259-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft.  Inc.,  P.O.  Box  16029.  Dulles 
International  Airport.  Washington.  DC 
20041-6029.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Jetstream  Model  4101  airplanes.  The 
CAA  advises  that  it  has  received  a 
report  that,  during  a  maintenance  check 
of  an  in-service  airplane,  the  disconnect 
unit  of  the  aileron  control  system  was 
found  to  be  jammed  and  unserviceable. 
Investigation  revealed  that  some 
disconnect  units  can  jam  if  the 
disconnect  lock  is  allowed  to  extend 
rapidly  under  spring  tension  into  the 
locked  position.  This  condition,  if  not 
dcctected  and  corrected,  could  result  in 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Jetstream  has  issued  Alert  Service 
Bulletin  J41-A27-042,  dated  May  13, 
1996,  which  describes  procedures  for 
performing  a  one-time  test  to  verify  if 
the  disconnect  lock  of  the  aileron 
disconnect  control  system  functions 
properly,  and  follow-on  actions,  if 
necessary.  (These  follow-on  actions 
include  replacing  the  aileron 
interconnect  strut  with  a  new  aileron 


interconnect  strut,  and  performing  a  test 
of  the  disconnect  lock.)  The  CAA 
classified  this  alert  service  bulletin  as 
mandatory  and  issued  CAA 
airworthiness  directive  001-05-96. 
dated  May  31, 1996.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  detect 
and  correct  jamming  of  the  disconnect 
units  of  the  aileron  control  system, 
which  could  result  in  reduced 
controllability  of  the  airplane.  This  AD 
requires  a  one-time  test  to  verify  if  the 
disconnect  lock  of  the  aileron 
disconnect  control  system  functions 
properly,  and  follow-on  actions,  if 
necessary.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Determination  of  Rule's  E£Fiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Federal  Register  /  Vol.  61,  No.  225  /  Wednesday,  November  20,  1996  /  Rules  and  Regulations  58981 


Comments  Invited 


Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  vdth  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-259-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 


emei^gency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  wouJd  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  pre{>ared 
and  placed  in  the  Rules  Docket.  A-copy 
of  it,  if  filed,  may  be  obtained  fit)m  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  aS  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-23-11    JetStream  Aiicraft  Limited: 

Amendment  39-9816.  Docket  96-NM- 
259-AD. 

Applicability:  Model  4101  airplanes, 
constructors  numbers  41004  through  41084 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spiecific  propKJsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  disconnect 
units  of  the  aileron  control  system,  which 
could  result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  test  to  verify 
if  the  disconnect  lock  of  the  aileron 
disconnect  control  system  functions 
properly,  in  accordance  with  Jetstream  Alert 


Service  Bulletin  J41-A27-042,  dated  May  13, 
1996. 

(1)  If  the  lock  functions  properly,  no 
further  action  is  required  by  this  AD. 

(2)  If  the  lock  moves,  but  it  does  not  move 
easily  or  could  jam,  prior  to  further  flight, 
accomplish  the  actions  specified  in 
paragraph  2.A.(3)(c)  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 

(3)  If  the  lock  does  not  move,  prior  to 
further  flight,  accomplish  the  actions 
specified  in  paragraph  2.A.(3](d)  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

fb)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  wKere  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Alert  Service  Bulletin  J41- 
A27-042,  dated  May  13.  1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Jetstream  Aircraft,  Inc..  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
December  5,  1996. 

Issued  in  Renton,  Washington,  on 
November  7,  1996. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service 
[FR  Doc.  96-29259  Filed  11-19-96;  8:45  am) 
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ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  dirtxitive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
4101  airplanes.  This  action  requires  a 
one-time  check  of  the  left  and  right 
main  landing  gear  leg  assemblies  to 
determine  whether  certain  assemblies 
have  been  installed:  and  the 
replacement  of  certain  discrepant 
retaining  bolts  on  these  assemblies  with 
correctly  manufactured  bolts.  This 
amendment  is  prompted  by  a  report 
indicating  that  some  of  these  retaining 
bolts  have  failed  during  the  assembly 
and  installation  of  a  main  landing  gear 
unit,  due  to  an  incorrect  process  that 
was  used  during  the  manufacture  of  the 
bolts.  The  actions  specified  in  this  AD 
are  intended  to  prevent  structural 
damage  to  the  main  landing  gear  due  to 
failure  of  the  retaining  bolts  which,  if 
not  corrected,  could  result  in  reduced 
controllability  of  the  airplane  during 
takeoff,  landing,  and  taxiing 
DATES:  Effective  December  5.  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  'he 
regulations  is  approved  by  \^t<  Director 
of  the  Federal  Register  as  of  December 
5.  1996 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  21.  1997. 
AOOflESSCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention   Rules  Docket  No.  96-NM- 
258-AD.  1601  Lind  Avenue.  SW.. 
Ronton,  Washington  98055-4056 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  letstream 
Aircraft.  Inc..  P  ()  Box  16029.  Dulles 
International  Airport,  Washington.  DC 
20041-6029  This  hiformation  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW  .  Renton.  Washington,  or  at 
the  Offlce  of  the  Federal  Register,  800 
North  Capitol  Street,  NW  ,  suite  700. 
Washington,  IX] 

FOR  FURTHER  INFORMATION  CONTACT: 
William  S<:hroeder.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW  .  Renton. 
Washington  98055— »056;  telephone 
(206) 227-2148:  fax (206) 227-1149 
SUPPt-EMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (C:j\A).  which  is  the 
airworthiness  authority  for  the  United 
JCingtiom.  recently  notified  the  FAA  that 
an  unsafe  condition  m.iv  exist  on  certain 
letstream  Model  4101  airplanes.  The 
CAA  advises  that  it  has  rc«eived  a 


report  indicating  that  some  of  the 
retaining  bolts  that  secure  the  uplock 
attachment  plate  to  the  cylinder  of  the 
shock  absorber  strut  on  left  and  right 
main  landing  gear  leg  assemblies  of 
certain  Model  4101  airplanes  failed 
during  the  assembly  and  installation  of 
a  main  landing  gear  unit;  these  failures 
occuired  as  these  bolts  were  being 
tightened  to  the  torque  specified  for 
them. 

An  investigation  revealed  that  the 
discrepant  bolts  were  incorrectly  heat- 
treated  during  manufacture,  which 
causes  them  to  be  less  capable  of 
sustaining  required  loads.  Other 
incorrectly  heat-treated  retaining  bolts 
have  been  installed  on  airplanes  now  in 
servtce.  Continued  use  of  these  bolts 
could  result  in  failure  of  the  bolts  and 
consequent  structural  damage  to  the 
main  landing  gear.  Thi^condition.  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane  during 
takeoff,  landing,  and  taxiing. 

ExjpUnation  of  Relevant  Serrice 
Information 

Jetstream  has  issued  Service  Bulletin 
J41-32-054,  dated  July  4,  1996.  which 
describes  procedures  for  a  one-time 
check  of  the  serial  niunbers  on  the  left 
and  right  main  landing  gear  leg 
assemblies  to  determine  whether 
assemblies  with  discrep>ant  retaining 
bolts  have  been  installed.  This  service 
bulletin  also  describes  procedures  for 
replacing  discrepant  retaining  bolts  that 
secure  the  uplock  attachment  plate  to 
the  cylinder  of  the  shock  absorber  strut 
on  those  assemblies.  The  replacement 
bolts  have  been  correctly  heat-treated. 
(The  Jetstream  service  bulletin 
references  APFH  Precision  Hydraulics 
Ltd.  Service  Bulletin  AIRa309(>-32-03, 
dated  June  1996,  as  an  additional  source 
of  procedural  service  information  for  the 
one-time  check  and  the  replacement  of 
discrepiant  bolts.) 

The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  CAA 
airworthiness  directive  004-07-96, 
dated  July  23,  1996,  in  order  to  assiu^ 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  ConcIuaioM 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
2 1 .  29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 


reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  RequimnenlB  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  retaining  bolts  and 
consequent  structural  damage  to  the 
main  landing  gear  leg  assemblies  which, 
if  not  corrected,  could  result  in.reduced 
controllability  of  the  airplane  during 
takeoff,  landing,  and  taxiing.  This  AD 
requires  a  one-time  check  of  the  serial 
numbers  of  the  left  and  right  main 
landing  gear  leg  assemblies  on  certain 
Jetstream  Model  4101  airplanes.  It  also 
requires  the  replacement  of  discrepant 
retaining  bolts  that  secure  the  uplock 
attachment  plate  to  the  cylinder  of  the 
shock  absorber  strut  on  certain  main 
landing  gear  leg  assemblies  with  bolts 
that  have  been  correctly  heat-treated. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
Jetstream  service  bulletin  described 
previously. 

Determination  of  Rule's  Eflisctive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-258-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  weurant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13(  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-23-12    Jetstream  Aircraft  Limited: 

Amendment  3&-9817.  Docket  96-NM- 
258-AD. 

Applicability:  Model  4101  airplanes  having 
constructor  numbers  41081  through  41086 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aSected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
'  been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  retaining  bolts 
and  consequent  structural  damage  to  the 
main  landing  gear,  which  could  result  in 
reduced  controllability  of  the  airplane  during 
takeoff,  landing,  and  taxiing,  accomplish  the 
follovtring: 

(a)  Within  60  days  after  the  efliective  date 
of  this  AD,  perform  a  one-time  check  of  the 
left  and  right  main  landing  gear  leg 
assemblies  to  determine  the  serial  numbers 
on  these  imits,  in  acccM-dance  with  Jetstream 
Service  Bulletin  J41-32-054,  dated  July  4, 
1996. 

Note  2:  The  Jetstream  service  bulletin 
references  APPH  Precision  Hydraulics  Ltd. 
Service  Bulletin  AIR8309O-32-03,  dated  June 
1996,  as  an  additional  source  of  procedural 
service  information  for  the  one-time  check 
and  replacement  of  discrepant  bolts. 

(1)  If  the  serial  number  indicates  that  the 
unit  is  not  subject  to  having  discrepant 
retaining  bolts  installed,  no  further  action  is 
required  for  that  unit 

(2)  If  the  serial  number  indicates  that  tlje 
unit  is  subject  to  having  discrepant  retaining 
bolts  installed,  prior  to  further  flight,  replace 
each  retaining  bolt  that  secures  the  uplock 
attachment  plate  to  the  cylinder  of  the  shock 
absoi-t)er  strut  of  that  unit  with  a  bolt  that  is 
correctly  heat-treated,  in  accordance  with  the 
Jetstream  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
•end  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  one-time  check  and  the 
replacement  shall  he  done  in  accordance 
with  Jetstream  Service  Bulletin  J41-32-054, 
dated  July  4, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  &Y>m  Jetstream  Aircraft.  Inc.,  P.O. 
Box  16029,  Dulles  International  Airport. 
Washington,  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
December  5, 1996. 

Issued  in  Renton.  Washington,  on 
November  7, 1996. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-29261  Filed  11-19-96;  8:45  am] 
MLUNQ  CODE  4910-1»-U 


14  CFR  Part  39 

[Docket  No.  95-MM-163-AD;  Amendment 
39-0822;  AD  96-23-17] 

BIN  2120-AA64 

Airworthiness  Directives;  de  Haviiland 
Model  DHC-&-102  and  - 103  Series 
Airpianee  ., 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Final  rule^ 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUpable  to  certain  de  Haviiland 
Model  DHC-8-102  and  -103  series 
airplanes,  that  requires  repetitive 
external  inspections  to  detect  cracks  in 
the  skin  exterior  of  the  fuselage  at  floor 
level,  and  repair,  if  necessary.  This 
amendment  also  requires  repetitive 
internal  inspections  to  detect  cracks  of 
the  subject  area,  which  terminates  the 
repetitive  external  inspections.  This 
amendment  is  prompted  by  a  report  that 
one  of  the  tasks  in  the  Maintenance 
Program  Airworthiness  Limitations  List 
inadvertently  excluded  certain  airplanes 
irom  the  instructions  for  the 
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inspections.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
undetected  cracking  of  the  frames  and 
skin  panels  of  the  fuselage,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane. 

DATES:  Effective  December  26.  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federftl  Register  as  of  December 
26, 1996 

AOORESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsviow.  Ontario  M3K 
1 Y5,  Canada  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW  ,  Renlon. 
Washington,  or  at  the  FAA,  New  York 
Aircraft  Certification  Office.  Engine  and 
Propeller  Dirw<;torate.  10  Fif^h  Street. 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW  .  suite 
700,  Washington.  [X; 

F0«  FURTHtH  INFOfUUTlON  CONTACT:  Joij 
Hjelm,  Aerospace  Engineer,  Systems 
and  Equipment  Branch.  ANE-172.  FAA. 
New  York  Airt:rafl  Certification  Office. 
Engine  and  Propeller  Directorate.  10 
Fifth  Street.  Third  Floor,  Valley  Stream. 
New  York  1 1581;  telephone  (516)  256- 
7523;  fax  (516)  56»-2716 
SUPPLEMENTARY  INFORIMTION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CP'R  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  de 
Havilland  Model  DHC-8-102  and  -  103 
series  airplanes  was  published  in  the 
Federal  Register  on  August  30.  1996  (61 
PR  45914).  That  action  proposed  to 
require  repetitive  external  detailed 
visual  inspections  to  delect  cj-acks  in  the 
left-and  right-hand  skin  exterior  of  the 
fuselage  at  the  fl(K)r  level.  That  action 
also  proposed  to  require  repetitive 
internal  visual  inspections  to  detect 
cracks  of  the  fuselage  frames;  initi«tion 
of  these  inspections  would  constitute 
terminating  action  for  the  repetitive 
external  inspection  requirements 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitted  m  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed 


Coat  Impact 

The  FAA  estimates  that  80  de 
Havilland  Model  DHC-B-1G2  and  -  103 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  required  external  inspections  will 
take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Basbd 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$4,800.  or  $60  per  airplane,  per 
inspection. 

The  required  internal  inspections  will 
take  approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  V.S.  operators  is  estimated  to  be 
$14,400.  or  $180  per  airplane,  per 
inspection. 

The  cost  impact  figures  discussed 
abtjve  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORESSES. 

List  ofSubiecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWOfrmiNESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106tg).  40113.  44701. 


139.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-23-17  De  Hairlllaod.  Inc.:  Amendment 
39-9822  Docket  95-NM-1B3-AD 

Applicability:  Model  DHC-«-102  and  -103 
series  airplanes  having  aerial  numbers  101 
through  180.  inclusive;  on  which  de 
Havilland  Modirication  8/0427  has  been 
installed,  and  on  which  Maintenance 
Program  Manual  PSM  1-8-7,  Task  5310/30C 
(Section  3-53,  page  12,  dated  August 
10.1993)  has  not  been  accomplished; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  ahered.  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  undetected  cracking  of  the 
frames  and  skin  ptanels  of  the  fuselage,  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  15.343  total 
flight  cycles,  or  within  200  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  an  external  detailed  visual 
inspection  to  detect  cracks  in  the  left-and 
right-hand  skin  exterior  of  the  fuselage  at 
floor  level,  in  accordance  with  paragraph  III, 
External  Inspection,  of  the  Accomplishment 
Instructions  of  de  Havilland  Service  Bulletin 
S.B.  8-53-48,  dated  August  26,  1994. 

(1)  If  no  crack  is  detected,  repeat  the 
external  detailed  visual  inspection  thereafter 
at  intervals  not  to  exceed  750  landings. 

(2)  If  any  crack  is  detected,  prior  tO  further 
flight,  perform  an  internal  visual  inspiection. 
to  detect  cracks  of  the  fuselage  frames  in 
accordance  with  the  service  bulletin. 
Accomplishment  of  this  internal  visual 
inspection  constitutes  terminating  action  for 
the  repetitive  external  detailed  visual 
inspections  required  by  of  paragraph  (a)(1)  of 
this  AD. 

(i)  If  no  crack  is  detected  during  the 
internal  inspection,  prior  to  further  flight, 
repair  the  cracked  area(s)  found  during  the 


Federal  Register  /  Vol.  61.  No.  225  /  Wednesday,  November  20,  1996  /  Rules  and  Regulations  58985 


external  inspection,  in  accordance  with  the 
de  Havilland  DHC-8  Structural  Repair 
Manual;  or  in  accordance  with  a  method 
approved  by  Transport  Canada;  or  in 
accordance  with  a  method  approved  by  the 
Manager.  New  York  Aircraft  Certification 
Office  (AGO).  FAA.  Engine  and  Propeller 
Directorate.  Repeat  the  internal  inspection 
thereafter  at  intervals  specified  in  accordance 
with  the  Dash  8  Maintenance  Program 
Manual. 

(ii)  If  any  crack  is  detected  during  the 
internal  inspection,  prior  to  further  flight, 
repair  all  cracks  found  during  both  the 
external  and  internal  inspections,  in 
accordance  with  the  de  Havilland  DHG-6 
Structural  Repair  Manual,  or  in  accordance 
with  a  method  approved  by  Transport 
Canada  Aviation;  or  in  accordance  with  a 
method  approved  by  the  Manager.  New  York 
AGO.  FAA.  Engine  and  Propeller  Directorate. 
Repeat  the  internal  ins{>ection  thereafter  at 
intervals  specified  in  accordance  with  the 
Dash  8  Maintenance  Program  Manual. 

(b)  Prior  to  the  accumulation  of  31.000 
flight  cycles,  or  within  12  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  an  internal  visual  inspection  to 
detect  cracking  of  the  fuselage  frames,  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-53-48.  dated  August  26. 
1994.  Accomplishment  of  the  internal  visual 
inspection  constitutes  terminating  action  for 
the  repetitive  external  detailed  visual 
inspections  required  by  paragraph  {a)(l)  of 
this  AD. 

(1)  If  no  cracking  is  detected  during  the 
internal  inspiection.  ref>eat  the  internal 
inspection  thereafter  at  intervals  specified  in 
accordance  with  the  Dash  8  Maintenance 
Program  Manual. 

(2)  If  any  cracking  is  detected  during  the 
internal  inspection,  prior  to  further  flight, 
repair  it  in  accordance  with  the  de  Havilland 
DHC-8  Strucmral  Repair  Manual,  or  in 
accordance  with  a  method  approved  by 
Transport  Canada  Aviation;  or  in  accordance 
with  a  method  approved  by  the  Manager, 
New  York  AGO.  FAA.  Engine  and  Propeller 
Directorate.  Ref>eat  the  internal  inspection 
thereafter  at  Intervals  specified  in  accordance 
with  the  Dash  8  Maintenance  Program 
Manual. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO).  FAA, 
Engine  and  Propeller  Directorate.  Operatora 
shall  submit  their  requests  through  an 
appropriate  FAA  Princip>al  Maintenance 
Insf>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-53-48,  dated  August  26, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K 1Y5,  Canada. 
Copies  may  be  insp>ected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
December  26. 1996. 

Issued  in  Renton,  Washington,  on 
November  8. 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  96-29416  Filed  11-19-96;  8:45  am] 

BILUNG  CODE  4S10-13-U 


14  CFR  Part  39 

[Docket  No.  96-CE-65-AD;  Amendment  39- 
9823;  AD  99-23-19] 

RIN2120-AA64 

Airworthiness  Directives;  Air  Tractor, 
Inc.  AT-300,  AT-400,  and  AT-600 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Air  Tractor,  Inc.  (Air 
Tractor)  Models  AT-300,  AT-400,  and 
AT-500  series  airplanes.  This  AD 
requires  installing  both  a  new  flap 
actuator  overtravel  stop  and  a  roll  pin 
through  the  overtravel  stop  and  jack 
screw.  This  AD  results  from  incidents 
where  the  flap  actuator  overtravel  stop 
nut  disengaged  from  the  jack  screw.  The 
flap  pushrod  pressed  against  the  aileron 
puslu-od,  which  caused  difficulty  in 
moving  the  ailerons.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  interference  between  the  flap 
pushrod  and  the  aileron  pushrod  caused 
by  the  flap  actuator  overtravel  nut 
disengaging,  which  could  result  in  loss 
of  aileron  control. 
DATES:  Effective  December  18, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18. 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  7, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 


Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  96-CE-55-AD. 
Room  1558,  601  E.  12th  Street,  Kansas 
aty.  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Air 
Tractor.  Inc.,  P.O.  Box  485,  Olney,  Texas 
76374.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  R^ion, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  96-CE-55-AD. 
Room  1558,  601  E.  12th  Street.  Kansas 
Qty.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  May,  Aerospace  Engineer,  FAA, 
Aircraft  Certification  Office,  2601 
Meacham  Boulevard.  Fort  Worth,  Texas 
76193-0150;  telephone  (817) 222-5156; 
facsimile  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

The  FAA  has  received  reports 
involving  Air  Tractor  Models  AT— 402 
and  AT-502  airplanes,  where  the  flap 
actuator  overtravel  stop  nut  disengaged 
from  the  jack  screw.  The  flap  pushrod 
pressed  against  the  aileron  pushrod, 
which  caused  difficulty  in  moving  the 
ailerons.  Snow  Engineering  Co.  (the 
parent  company  of  Air  Tractor)  and  the 
FAA  have  simulated  this  condition  on 
factory  airplanes  through  a  laboratory 
environment,  which  resulted  in  the 
same  difficulty  in  moving  the  ailerons. 

This  condition,  if  not  detected  and 
corrected,  could  result  in  loss  of  aileron 
control  on  certain  Air  Tractor  Models 
AT-300,  AT-301.  AT-302,  AT-^00. 
AT-400A,  AT-401.  AT-401A.  AT- 
401B,  AT-402,  AT-402A.  AT-402B. 
AT-501,  AT-502,  AT-502A.  AT-502B. 
and  AT-503A  airplanes. 

Applicable  Service  Information 

Snow  Engineering  Co.  has  issued 
■  Service  Letter  (SL)  #140.  dated 
November  27, 1995,  Revised  October  10. 
1996,  which  applies  to  certain  Air 
Tractor  AT-300.  AT-400.  and  AT-500 
series  airplanes.  This  SL  specifies 
procedures  for  installing  both  a  new  flap 
actuator  overtravel  stop  nut  and  a  roll 
pin  through  the  overtravel  stop  and  jack 
screw. 

The  FAA's  Determination 

After  examining  the  circimistances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  interference  between  the  flap 
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pushrod  and  the  aileron  pushrod  caused 
by  the  flap  actuator  overtravel  nut 
disengaging,  which  could  result  in  loss 
of  aileron  control. 

Explanation  of  Um  Provision  of  Tbls  AO 

Since  an  unsafe  condition  has  be«in 
identified  that  is  likely  to  exist  or 
develop  in  other  Air  Tractor  AT-300. 
AT— 400.  and  AT-500  series  airplanes  of 
the  same  type  design,  this  AD  requires 
installing  both  a  new  flap  actuator 
overtravel  stop  and  a  roll  pin  through 
the  overtravel  stop  and  jack  screw 
Accomplishment  of  these  installations 
is  required  in  accordance  with  Snow 
Engineering  Co.  SL  *140.  dated 
November  27,  1995.  Revised  October  10. 
1996. 

Since  a  situation  exists  (possible  loss 
of  aileron  control)  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  opportunity  for 
public  prior  comment  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days 

Conunants  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  nbt  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  nale  Interttsted  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  No.  96-CE-55-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  comjnenter. 

Regulaiof7  Impact 

The  regulations  adopted  herein  v^ll 
not  have  substantial  direct  efliBcts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  f>ower  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  E)ocket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  thie  Rules  Docket. 

List  ofSubiects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWOirrHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C   106(g),  40113.  44701. 

fM.13    [AmaiKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-23-19    Air  Tractor  Inc  Amendment  39- 
9823;  Docket  No  96-CE-5S-AD. 

Applicability.  The  following  airplane 
model*  and  serial  numbers,  certificated  in 
any  category: 

Models  AT-300.  AT-301.  AT-302.  AT- 
400.  AT-400A,  AT-401.  AT-401A.  AT- 
401 B.  AT-402,  AT-402A,  and  AT-402B, 


airplanes,  serial  numberr  30O-0001  through 
4O1B-1013; 

Models  AT-Ml,  AT-502.  AT-502A.  AT- 
5028.  AT-503A  airplanes,  serial  numbers 
502-0001  through  502B-0398: 

Note  1 .  This  AO  applies  to  each  airplane 
identified  In  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  tiiat  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  action  to  address  it. 
Compliance:  Required  within  the  next  25 
hours  time- in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  interference  between  flap 
pushrod  and  the  aileron  pushrod  caused  by 
the  flap  acruator  overtravel  nut  disengaging, 
which  could  result  in  loss  of  aileron  control, 
accomplish  the  following: 

(a)  Install  both  a  new  flap  actuator 
overtravel  stop  and  a  roll  pin  through  the 
overtravel  stop  and  jack  screw  in  accordance 
with  the  REWORK  INSTRUCTIONS  section 
of  Snow  Engineering  Co.  Service  Letter  tl40. 
dated  November  27. 1995.  Revised  October 
10.  1996 

fb)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tiiat 
provides  an  equivalent  level  of  safBty  may  be 
approved  by  the  Manager.  FAA.  Airplane 
Certification  Office  (ACQ).  2601  Meadiam 
Boulevard,  Fort  Worth.  Texas  76193-0150. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Fort  Worth  AGO. 

Note  2.  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Fort  Worth  AGO. 

(d)  The  installations  required  by  this  AD 
shall  be  accomplished  in  accordance  with 
Snow  Engineering  Co.  Service  Letter  #140. 
dated  November  27. 1995.  Revised  October 
10. 1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RJsgiater  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  ftart  51.  Copies  may  be  obtained 
from  Air  Tractor  Inc..  P.O.  Box  485.  Olney. 
Texas  76374.  Copies  my  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street.  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 

(a)  This  amendment  (39-9823)  becomes 
effective  on  December  18, 1996. 
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Issued  in  Kansas  City,  Missouri,  on 
November  12.  1996. 
Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FRJ)oc.  96-29492  Filed  11-19-96;  8:45  am) 
BUJJNG  CODE  491»-13-M 


14  CFR  Part  39 

[Docket  No.  96-NM-262-AD;  Amendment 
39-9825;  AD  96-23-18] 

RIN  2120-nAA64 

Airworthiness  Directives;  Fokker 
Model  F28  Marit  0070  and  0100  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
96-23-16  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Fokker  Model  F28  Mark  0070  and  0100 
series  airplanes  by  individual  notices. 
This  AD  requires  a  revision  to  the 
Airplane  Fhght  Manual  that  will  enable 
the  flightcrew  to  determine  if  the  thrust 
reversers  are  properly  locked  prior  to 
take-off.  This  AD  also  prohibits  dispatch 
of  the  airplane,  under  certain 
conditions,  with  both  autothrottle 
channels  inoperative.  In  addition,  this 
AD  requires  revisin^the  maintenance 
program  to  provide  instructions  to 
correct  thrust  reverser  malfimctions. 
This  amendment  is  prompted  by 
preliminary  results  of  an  investigation 
of  an  accident  in  which  a  thrust  reverser 
may  have  deployed  inadvertently 
during  flight.  The  actions  specified  by 
this  AD  are  intended  to  prevent  an 
imaimunciated  failure  of  the  secondary 
lock  of  the  thrust  reversers,  which  could 
result  in  reduced  protection  against 
inadvertent  deployment  of  the  thrust 
reversers  during  flight. 
DATES:  Effective  November  25,  1996  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  emergency  AD  96-23-16, 
issued  November  8. 1996.  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  21,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 


262-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington'98055-4056. 

Information  concerning  this 
rulemaking  action  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Ehilin,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  On 
November  8, 1996,  the  FAA  issued 
emergency  AD  96-23-16,  which  is 
applicable  to  all  Fokker  Model  F28 
Mark  0070  and  0100  series  airplanes. 

That  AD  was  prompted  by 
notification  from  the 
lyjksluchtvaeirtdienst  (RUD).  which  is 
the  airworthiness  authority  for  the 
Netherlands,  that  an  unsafe  condition 
may  exist  on  all  Fokker  Model  F28  Mark 
0070  and  0100  series  airplanes.  The 
RLD  advised  that,  on  October  31,  1996, 
a  Fokker  Model  F28  Mark  0100  series 
airplane  was  involved  in  an  accident 
shortly  after  take-off  in  Sao  Paulo, 
Brazil. 

Preliminary  accident  investigation 
results  indicate  that,  during  take-off,  the 
thrust  reverser  of  the  right-hand  engine 
may  have  inadvertently  deployed.  The 
cause  of  this  possible  deployment  is 
unknown  at  this  time. 

However,  the  results  of  a  study 
conducted  by  Fokker  following  the 
accident  revealed  that  a  malfunction  of 
the  secondary  lock  of  the  thrust  reverser 
may  occur  without  indication  to  the 
flightcrew.  The  secondary  lock  of  the 
thrust  reverser  may  remain  in  the 
unlocked  position  (i.e..  No.  1  relay 
energized)  in  conditions  when  it  should 
be  locked.  The  secondary  lock  is  a 
backup  to  the  primary  actuator  lock  and 
is  designed  to  open  only  when  thrust 
reverser  deployment  is  commanded.  If 
the  flightcrew  is  unaware  that  the 
secondary  lock  is  in  the  unlocked 
position,  the  airplane  may  take  off  with 
reduced  safety  margins.  Currently,  there 
are  no  indications  that  the  secondary 
lock  No.  1  relay  failure  contributed  to 
the  accident  that  occurred  on  October 
3.1. 

An  unannunciated  failure  of  the 
secondary  lock  of  the  thrust  reversers 
could  result  in  reduced  protection 
against  inadvertent  deployment  of  the 
thrust  reversers  in-flight. 

The  thrust  reverser  system  that  is 
installed  on  Fokker  Model  F28  Mark 
0100  series  airplanes  is  identical  in 
design  to  that  installed  on  Fokker  Model 
F28  Mark  0070  series  airplanes. 


Therefore,  the  FAA  finds  that  both  of 
these  models  are  subject  to  the  same 
unsafe  condition  identified  in  this  AD. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  developed  procedural 
information,  for  inclusion  in  the 
Airplane  Flight  Manual  (AFM)  of  the 
affected  airplanes,  that  will  enable  the 
flightcrew  to  determine  if  the  thrust 
reversers  are  properly  locked  prior  to 
take-off  by  monitoring  proper 
engagement  of  the  autothrottle  system 
(ATS). 

Fokker  also  has  developed  procediu^al 
information  to  prohibit  dispatch  of  the 
airplane  with  both  autothrottle  channels 
inoperative,  unless  both  thrust  reversers 
are  deactivated  and  secured  in  the 
stowed  position,  and  no  operations  are 
conducted  that  are  predicated  on  thrust 
reverser  operation. 

In  addition.  Fokker  has  developed 
procedural  information,  for  inclusion  in 
the  airplane  maintenance  program  of  the 
affected  airplanes,  that  will  provide 
instructions  to  correct  thrust  reverser 
malfunctions. 

All  of  the  procedures  described  in 
these  documents  will  contribute  to 
preventing  the  unannunciated  failure  of 
the  secondary  lock  of  the  thrust 
reversers,  which  could  result  in  reduced 
protection  against  inadvertent 
deployment  of  the  thrust  reversers 
during  flight. 

The  RUD  classified  these  procedures 
as  mandatory,  and  issued  Netherlands 
airworthiness  directive  BLA  1996-138 
(A),  dated  November  7,  1996,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  F.\A  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarj' 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
AD 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
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issued  emergency  AD  96-23-16  to 
prevent  an  unannunciated  failure  of  the 
secondary  lock  of  the  thrust  reversers, 
which  could  result  in  reduced 
protection  against  inadvertent 
deployment  of  the  thrust  reversers 
during  flight.  The  AD  recjuires: 

1 .  Revising  the  Limitations  Section  of 
the  FAA-approved  AFM  to  enable  the 
flightcrew  to  determine  if  the  thrust 
reversers  are  properly  locked  prior  to 
take-off  by  monitoring  proper 
engagement  of  the  ATS; 

2  Prohibiting  the  dispatch  of  the 
airplane  with  both  autothrottle  channels 
inoperative,  unless  both  thrust  reversers 
are  deactivated  and  secured  in  the 
stowed  position,  and  no  operations  are 
conducted  that  are  predicated  on  thrust 
reverser  operation;  and 

3.  Revising  the  FAA-approved 
maintenance  program  to  provide 
instructions  to  correct  thrust  reverser 
malfunctions. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediatoly  by  individual 
notices  issued  on  November  8.  1996.  to 
all  known  U.S.  owners  and  operators  of 
Fokker  Model  F28  Mark  0070  and  0100 
series  airplanes.  These  conditions  still 
exist,  and  the  AU  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39. 13)  to  make  it 
effective  as  to  all  p>ersons. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  infonnation  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 


action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  afier  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-262-AD.'"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regufations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
un  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Orde-  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  othenvise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  traiasportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

S  39.13    [Ammdwq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-Z3-16     Fokker  Amendment  39-9825. 
Docket  96-NM-262-AD. 

Applicability:  All  Model  F28  Mark  0070 
and  0100  series  airplanes,  certificated  in  any 
category 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owoer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in  - 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  unannunciated  failure  of  the 
secondary  lock  of  the  thrust  reversers,  which 
could  result  in  reduced  protection  against 
inadvertent  deploymont  of  the  thrust 
reversers  in-fiight.  accomplish  the  following: 

(a)  Within  48  hours  after  receipt  of  this  AD, 
accomplish  paragraphs  (a)(1).  (a)(2),  and 
(a)(3)  of  this  AD. 

(1)  Revise  the  Section  1  of  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"•  Before  fake-off,  arm  the  autothrottle 
system  (ATS). 

•  When  cleared  for  take-off,  activate  the 
take-off/go-around  (TOGA)  trigger(s).  and 
positively  verify  ATS  engagement  [throttle 
movement  and  white  steady  ATI.  AT2,  or 
AT  in  the  flight  mode  annunciator  (FMA) 
engage  window). 

•  If  the  ATS  does  NOT  engage  correctly, 
abort  the  take-off,  return,  and  report  to 
maintenance. 

•  If  the  ATS  does  engage  correctly,  you 
may  continue  take-off  with  either  ATS 
engaged  or  disengaged,  as  necessary." 

(2)  Dispatch  of  the  airplane  with  both 
autothrottle  channels  inoperative  is 
prohibited,  unless  both  thrust  reversers  are 
deactivated  and  secured  in  the  stowed 
position,  and  no  operations  are  conducted 
that  are  predicated  on  thrust  reverser 
operation. 

(3)  Revise  the  FAA-approved  maintenance 
program  to  incorporate  the  following: 
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••DETAILED  MAINTENANCE  PROCEDURE 

If  the  autothrottle  system  does  NOT  engage 
correctly,  perform  the  following: 

•  Select  the  engine  multiplexer  (EMUX)  1 
and  2  input  verification  page  [refer  to 
Chapter  31-61-00  of  the  airplane 
maintenance  manual  (AMM)]. 

•  If  the  multi-function  display  unit 
(MFDU)  shows: 

REVERSER 

NOT  DEPL 
REVERSER 

STOWED 

These  indications  mean  that  the 
autotlirottle  (A/T)  fault  is  not  caused  by  a 
thrust  reverser  problem.  Repair  the  affected 
ATS  in  accordance  with  the  FAA-approved 
airplane  maintenance  program  (refer  to 
Chapter  22-41-00  of  the  AMM). 

•  If  the  MFDU  shows: 
REVERSER 

NOT  DEPL 
REVERSER 
NOT  STOWED 

AND 

If  there  is  no  reverser  alert  [REVERSER 
ENG  1  (2)1  on  the  MFDU,  prior  to  further 
flight,  accomplish  either  of  the  following: 
—Replace  the  left-hand  relay  K1265A  or 

right-hand  relay  K1266A.  Check  the  thrust 

reverser  system  (refer  to  Chapter  78-30-00 

of  the  AMM);  or 
— Deactivate  both  thrust  reversers  (refer  to 

Usk  78-00-00-040-812  of  the  AMM). 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an. 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
November  25, 1996  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  emeigency  AD  96- 
23-16,  issued  November  8, 1996,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Renton,  Washington,  on 
November  13, 1996. 
James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-29608  Filed  11-19-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  9M4M-81-AD;  AmendmMtt 
39-«824;  AD  95-26-15  R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Allied  Signal 
Commercial  Avionics  Systems  CAS-81 
Traffic  Alert  and  Collision  Avoidance 
Systems  (TCAS)  as  Installed  in,  tMit  not 
Limited  to,  Various  Transport  Category 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  various  transport  category' 
airplanes  equipped  with  Allied  Signal 
Commercial  Avionics  Systems  CAS-81 
TCAS,  that  currently  requires  a  revision 
to  the  Airplane  Flight  Manual  (AFM)  to 
provide  the  flightcrew  with  procedures 
to  cycle  power  to  the  TCAS  processor 
via  the  circuit  breaker  or  power  bus.  and 
to  perform  a  TCAS  functional  test  to 
verify  proper  operation  of  the  TCAS. 
That  AJD  was  prompted  by  reports  of 
failure  of  the  audio  output  of  the  CAS- 
81  TCAS.  The  actions  specified  by  that 
AD  are  intended  to  ensure  that  the 
flightcrew  is  advised  of  the  potential 
hazard  associated  with  failure  of  the 
audio  output  of  the  CAS-fil  TCAS,  and 
of  the  procedures  necessary  to  address 
it.  This  amendment  adds  a  revision  of 
the  AFM  requirements  that  provides  an 
alternative  method  of  compliance  with 
the  currently  required  AFM  revision; 
and  provides  for  a  modification  to  the 
TCAS  processor,  which,  if 
accomplished,  terminates  the 
requirements  of  the  AD. 
DATES:  Effective  December  26, 1996. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Allied  Signal  Aerospace.  Technical 
Publications.  Dept.  65-70,  P.O.  Box 
52170,  Phoenix.  Arizona  85072-2170. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  FAA. 
Atlanta  AirCTaft  Certification  Office, 
Small  Airplane  Directorate,  Campus 
Building.  1701  Columbia  Avenue,  Suite 
2-160.  College  Park,  Georgia;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Oew.  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch.  ACE- 
116 A,  FAA.  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building.  1701 


Columbia  Avenue,  Suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7335;  fax  (404)  305-7348. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  (14  CFR  part  39) 
by  revising  AD  95-26-15,  amendment 
39-9495  (61  FR  2699,  January  29, 1996). 
which  is  applicable  to  various  transport 
category  airplanes  equipped  with  Allied 
Signal  Commercial  Avionics  Systems 
CAS-81  TCAS,  was  published  in  the 
Federal  Register  on  June  5,  1996  (61  FR 
28518).  The  action  proposed  to  continue 
to  require  a  revision  to  the  Airplane 
Flight  Manual  (AFM)  to  provide  the 
fli^tcrew  with  procedures  to  cycle 
power  to  the  TCAS  processor  via  the 
circuit  breaker  or  power  bus,  and  to 
perform  a  TCAS  functional  test  to  verify 
proper  operation  of  the  TCAS.  The 
action  also  proposed  to  require  a 
revision  of  the  AFM  requirements  that 
would  provide  an  alternative  method  of 
compliance  with  the  currently  required 
AFM  revision;  and  would  provide  for  a 
modification  to  the  TCAS  processor, 
which,  if  accomplished,  terminates  the 
requirements  of  the  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support«for  the  Proposal 

Three  commenters  support  the  rule. 

Request  to  Cite  Additional  Service 
Instructions 

One  commenter  requests  that 
paragraph  (c)  of  the  pro]X)sed  rule  be 
revised  to  indicate  that  modification  of 
the  TPA-81A  Traffic  Alert  and  Collision 
Avoidance  Systems  (TCAS)  processor 
may  be  accomplished  either  in 
accordance  with  Allied  Signal  Service 
Bulletin  TPA-81A-34-82,  dated 
January  1996,  or  with  Allied  Signal 
Service  Bulletin  TPA-81A-34-84,  dated 
January  1996. 

The  FAA  concurs,  and  has  revised  the 
final  rule  to  reflect  that  the  modification 
can  be  accomplished  in  accordance  with 
either  of  the  service  bulletins. 

Request  to  ^>ecify  Part  Numbers  of 
Affected  Items 

One  commenter  requests  that  the 
proposed  rule  specifically  defijie  the 
part  numbers  .(by  serial  number)  that  are 
subject  to  the  proposed  requirements  so 
that  applicability  could  be  established 
by  using  those  serial  numbers  of  the 
parts.  The  commenter  states  that  using 
specific  serial  numbers  to  define 
applicability  does  not  Remove  the 
burden  of  the  manufactiu^rs  and 
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operators  to  have  a  process  that  controls 
serial  numbers. 

The  FAA  does  not  concur.  The 
requirements  of  this  AO  are  applicable 
to  all  CAS-81  TCAS  that  are  installed  in 
any  airplane.  Therefore,  there  is  no 
special  need  to  cite  every  specific  serial 
number  manufactured.  However,  for  the 
optional  modification  provided  by  this 
AJD.  the  service  bulletins  that  are  cited 
in  this  action  sufficiently  define  the 
applicable  processor  part  numbers. 

Request  to  Add  Airplane  Models  to 
Applicability 

This  same  commenter  requests  that 
the  FAA  add  Boeing  Model  777  series 
airplanes  to  the  appUcability  of  the 
proposed  rule  since  the  CAS-8t  TCAS 
processors  may  be  installed  on  that 
model. 

The  FAA  concurs.  The  FAA  points 
out,  however,  that  this  AO  (as  well  as 
the  previously  issued  AD)  is  applicable 
to  the  subject  TCAS  unit  itself, 
notwithstanding  the  model  of  airplane 
on  which  it  is  installed.  As  an  aid  to 
operators  in  identifying  whether  or  not 
they  may  be  subject  to  the  rule,  the  FAA 
has  included  a  list  of  the  airplane 
models  on  which  the  TCAS  unit  is 
known  to  be  installed. 

However,  this  list  is  not  intended  to 
include  every  airplane  on  which  the 
TCAS  may  be  installed.  Operators  are 
required  to  determine  if  the  unit  is 
installed  on  their  airplanes,  even  if  the 
airplane  model  does  not  appear  on  the 
list.  The  FAA  has  revised  the  wording 
of  the  applicability  of  the  final  rule  to 
clarify  this  point. 

Request  to  Correct  Compliance  Time  for 
Paragraph  (a) 

One  commenter  notes  that  the 
compliance  time  in  paragraph  (a)  of  the 
proposed  rule  does  not  specify  the 
number  of  hours  that  the  airplane  must 
not  exceed  at  the  mid-point  of  any  one 
flight.  In  order  to  clarify  this  compliance 
time,  the  commenter  requests  that  the 
phrase  be  changed  to:  "*    *    *  and  at  the 
mid-point  of  any  one  flight  scheduled  to 
exceed  10  hours  of  power." 

The  FAA  concurs.  The  FAA 
acknowledges  that  the  specific  number 
of  hours  that  the  airplane  must  not 
exceed  at  the  mid-point  of  any  one  flight 
did  appear  in  the  originally  issued  AO 
95-25-15,  but  was  inadvertently 
omitted  from  paragraph  (a)  of  the 
proposed  rule.  It  was  the  FAA's  intent 
that  the  requirement  in  the  proposal  in 
this  regard  be  the  same  as  that  of  the 
originally  issued  AO.  The  FAA, 
theiefore,  has  corrected  paragraph  (a)  of 
this  final  rule  to  include  the  phrase  "10 
hours  of  power"  in  the  specified 
compliance  time. 


Additionally,  certain  other  wording  of 
the  same  AFM  revision  that  appeared  in 
paragraph  (a)  of  the  proposal  was 
inadvertently  omitted,  and  not  identical 
to  that  which  appeared  in  the  originally 
issued  AD  95-26-15.  In  the  proposal, 
the  wording  describing  the  compliance 
time  for  cycUng  the  power  to  the  TCAS 
processor  inadvertently  stated,  "•  •  •. 
prior  to  the  acciunulation  of  10  hours  of 
power."  However,  that  phrase  should 
have  been  identical  to  what  appeared  in 
AD  95-26-15,  which  stated,  "*   *   * 
prior  to  the  accumulation  of  10  hours  of 
uninterrupted  power."  This  correction 
has  been  made  to  the  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

There  are  approximately  5,000 
various  transport  category  airplanes  in 
the  worldwide  fleet  on  which  the 
subject  TCAS  unit  may  be  installed.  The 
FAA  estimates  that  as  many  as  3,650 
airplanes  of  U.S.  registry  may  be 
affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  95-26-15,  and  retained 
in  this  AO,  take  approximately  1  work 
hour  p>er  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  existing  AO  on  U.S.  operators  is 
estimated  to  be  $219,000.  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
modification  rather  than  continue  using 
the  AFM  revision,  it  woulatake 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  furnished  by 
the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
cost  impact  of  this  optional  terminating 
action  on  U.S.  operators  is  estimated  to 
be  $180  per  airplane. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efl^ects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AODflESSCS. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
138.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9495  (61  FR 
2699,  January  29. 1996).  and  by  adding 
a  new  airworthiness  directive  (AO). 
amendment  39-9824.  to  read  as  follows: 

9S-2ft-lS  Rl  Allied  Signal  Commflrcial 

Arionks  SystesM:  Amendment  39-9424. 
Docket  96-NM-«l-AD.  Revises  AD  95- 
26-15,  Amendment  39-9495. 

Applicability.  CAS-61  Traffic  Alert  and 
Collision  Avoidance  Systems  (TCAS) 
installed  in  transport  category  airpanes, 
including  but  not  limited  to,  the  following 
airplane  models,  certificated  in  any  category: 

Aerospatiale  Models  ATR42  and  ATR72 
series  airplanes; 

Airbus  Industrie  Models  A300B2,  A300B4. 
A310-200.  A310-300,  A300-600,  A32O-100, 
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A320-20C,  A321-100.  A330-300,  A34O-200, 
and  A340-300  series  airplanes: 

Beech  Models  1900  and  BE-6S  through  -90 
(iBclusive)  series  airplanes; 

Boeing  Models  727-100,  727-200,  737- 
200.  737-300,  737-400,  737-500,  747-100, 
747-200,  747-300,  747-400,  747SP,  757-200, 
767-200.  767-300,  and  777-200  series 
airplanes; 
Convair  Model  CV-580  airplanes; 
de  Havilland  DHC-7  series  airplanes  and 
Model  DHC-8-100  airplanes; 
Embraer  Model  EMB-120  series  airplanes; 
Fairchild  Model  F227  airplanes; 
Fokker  Models  F28  Mark  100,  Mark  1000. 
and  Mark  4000  series  airplanes; 

General  Dynamics  Models  Convair  340  and 
440  airplanes; 

Gulfetream  Models  G-159  and  G-IV 
airplanes; 
LiOckheed  Model  LlOll  series  airplanes; 
McDonnell  Douglas  Models  DC-6-60.  DC- 
9-31.  DC-9-51,  DC-lO-10;  DC-10-30,  DC- 
10-30F,  MD-11,  and  MD-80  series  airplanes; 

Rockwell  hitemational  NA-265-65 
airplanes; 

Saab  Model  340  series  airplanes;  and 
Shorts  Model  360  series  airplanes. 
Note  1:  This  AD  applies  to  each  airplane 
on  which  the  TCAS  unit  identified  in  the 
preceding  applicability  provision  has  been 
installed,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  affected  TCAS  units  or  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Note  2:  rAS-«l  Traffic  Alert  and  Collision 
Avoidance  Systems  (TCAS)  processors 
having  serial  numbers  6066  and  subsequent, 
are  not  subject  to  the  requirements  of  this 
AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flig^tcrew  is  advised  of 
the  potential  hazard  associated  with  failure 
of  the  audio  output  of  the  CAS-81  TCAS,  and 
of  the  procedures  necessary  to  address  it, 
accomplish  the  following: 

(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD:  Within  3  calendar  days  after 
February  5, 1996  (the  effective  date  of  AD 
95-26-15.  amendment  39-9495),  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"In  order  to  ensure  that  the  audio  output 
of  the  CAS-61  TCAS  operates  properly, 
accompUsh  the  following: 

•  Prior  to  the  first  flight  of  the  day;  prior 
to  the  accumulation  of  10  hours  of 
iminterrupted  power;  and  at  the  mid-point  of 
any  one  flight  scheduled  to  exceed  10  hours 
of  power:  Cycle  the  power  to  the  TCAS 
processor  via  the  circuit  breaker  or  power 
bus. 


•  Prior  to  taxi  before  takeoff:  Initiate  the 
TCAS  functional  test  in  accordance  with 
AFM  procedures  to  verify  operational 
condition  of  the  CAS-81  TCAS." 

(b)  For  airplanes  on  which  the 
manufacturer  has  substantiated  30  degrees 
Celsius  as  a  maximum  ambient  temperature 
for  the  TCAS  processor  location,  the 
following  is  considered  to  be  an  alternative 
method  of  compliance  for  the  AFM  revision 
requirements  specified  in  paragraph  (a)  of 
this  AD:  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM.  After  revising  the  AFM,  the 
AFM  revision  required  by  paragraph  (a)  of 
this  AD  may  be  removed  from  the  AFM. 

"In  order  to  ensure  that  the  audio  output 
of  the  CAS-81  TCAS  operates  properly, 
accomplish  the  following: 

Prior  to  each  flight  of  up  to  18  hours 
duration,  reset  the  TCAS  circuit  breaker  and 
conduct  a  TCAS  self-test." 

(c)  Modification  of  the  TPA-81 A  TCAS 
processor  receiver  in  accordance  with  Allied 
Signal  Service  Bulletin  TPA-81A-34-82, 
dated  January  1996,  or  Allied  Signal  Service 
Bulletin  TPA-81A-34-84,  dated  January 
1996,  constitutes  terminating  action  for  the 
requirements  of  this  AD.  After  this 
modification  is  accomplished,  the  AFM 
revisions  specified  in  paragraphs  (a)  and  (b) 
of  this  AD  may  be  removed  from  the  AFM. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
December  26. 1996. 

Issued  in  Renton,  Washington,  on 
November  13, 1996. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-29605  Filed  11-19-96;  8:45  am] 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101^  131.  and  133 

[Docket  Itos.  95P-012S,  96P-02S0, 96P- 
0061,  and  9SP-0293] 

Lowfat  and  Skim  Milk  Products,  Lowfat 
and  Nonfat  Yogurt  Products,  Lowfat 
Cottage  Chaeaa:  Revocation  of 
Standards  of  Identity:  Food  Labeling, 
Nutrient  Content  CMme  for  Fat,  Fatty 
Adds,  and  Cholesterol  Content  of 
Food 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rtile. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  removing  the 
standards  of  identity  for  various  lowfat 
milk,  sour  half-and-half,  and  cottage 
cheese  products,  besed  in  pari  on  a 
petition  filed  jointly  by  the  Milk 
Industry  Foimdation  (MIF)  and  the 
Center  for  Science  in  the  Public  Interest 
(CSPI),  and  a  petition  filed  by  the 
American  Dairy  Products  Institute 
(ADPI).  FDA  is  also  amending  the 
standard  of  identity  for  dry  cream; 
deferring  action  gn  its  proposal  to 
revoke  the  standards  of  identity  for 
lowfat  and  nonfat  yogurt;  and  amending 
the  nutrient  content  claims  regulations 
for  fat,  fatty  acids,  and  cholesterol 
content  to  provide  for  "skim"  as  a 
synonym  for  "nonfat"  when  used  in 
labeling  milk  products.  This  rule  will 
provide  for  consistency  in  the 
nomenclatiu^  and  labeling  of  most 
nutritionally  modified  milk  products 
and  other  foods  bearing  "lowfat"  and 
"nonfat"  claims;  promote  honesty  and 
fair  deaUng  in  the  interest  of  consumers; 
increase  flexibility  for  manufacturers  of 
lower-fat  dairy  products;  and  increase 
product  choices  available  to  consumers. 
This  action  is  a  part  of  the  agency's 
ongoing  review  of  existing  regulations 
under  President  Clinton's  Regulatory 
Reinvention  Initiative. 
DATES:  Effective  January  1, 1998,  except 
as  to  any  provisions  in  revised  parts  131 
and  133  (21  CFR  parts  131  and  133)  that 
may  be  stayed  by,  or  as  a  result  of,  the 
filing  of  proper  objections.  Compliance 
may  begin  on  November  20,  1996.  If  any 
provisions  are  stayed,  FDA  vdll  pubUsh 
timely  notification  in  the  Federal 
Register.  Written  objections  and 
requests  for  a  hearing  for  parts  131  and 
133  by  December  20,  1996. 
ADDRESSES:  Submit  written  comments 
to  the  IDockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
nn.  1-23.  Rockville.  MD  20857. 
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FOR  FURTHCA  INFOmiATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-205-5099. 
SUPPLEMCNTARY  INFOMIATION: 

I.  Background 

A.  Regulatory  History 

One  of  the  main  purposes  of  the 
Nutrition  Labehng  and  Education  Act  of 
-   1990  (the  1990  amendments)  (Pub.  L. 
101-535).  which  amended  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
was  to  establish  the  circumstances  in 
which  claims  that  describe  the  nutrient 
content  of  food  could  be  made.  In 
response  to  the  mandates  of  the  1990 
amendments,  in  part  101  (21  CFR  part 
101).  FDA  estabUshed  definitions  for 
specific  nutrient  content  claims  together 
with  principles  for  their  use  (hereinafter 
referred  to  as  the  nutrient  content 
claims  final  rule)  (58  FR  2302.  January 
6. 1993).  In  addition,  in  the  Federal 
Register  of  January  6.  1993  (58  FR 
2431).  FDA  published  a  final  rule, 
entitled  "Food  Standards:  Requirements 
for  Foods  Named  by  Use  af  a  Nutrient 
Content  Claim  and  a  Standardized 
Term"  (hereinafter  refqjred  to  as  the 
general  standard  final  rule),  which 
established  the  general  standard  in 
S  130.10  (21  CFR  130.10)  for  foods 
named  by  use  of  a  nutrient  content 
claim  defined  in  part  101.  such  as 
"nonfat."  "lowfat. "  "reduced  fat." 
"light."  or  "reduced  calorie,"  in 
conjunction  with  a  standardized  term, 
for  example,  "sour  cream." 

As  FDA  noted  in  that  final  rule, 
certain  standards  of  identity  for  dairy 
products  incorporate  terms  such  as 
"nonfat,"  "light."  and  "lowfat"  in  the 
names  of  the  foods,  such  as  the 
standards  for  lowfat  dry  milk 
(§  131.123).  nonfat  dry  milk  (§  131.125). 
nonfat  dry  milk  fortified  with  vitamins 
A  and  D  (S  131.127).  lowfat  milk 
(§  131.135).  acidified  lowfat  milk 
(§  131.136).  cultured  lowfat  milk 
(§  131.138).  light  cream  (§  131.155), 
lowfat  yogurt  (§  131.203),  nonfat  yogurt 
(§  131.206),  and  lowfat  cottage  cheese 
(§133.131).  The  agency  has  also 
established  standards  for  skim  milk 
products  that  provide  for  use  of  the 
synonym  "nonfat"  in  place  of  the  term 
"skim"  in  the  names  of  these  foods.  The 
use  of  the  terms  "nonfat."  "light,"  and 
"lowfat"  in  some  of  the  names  in  these 
standards  are  inconsistent  with  the 
definitions  established  for  the  same 
terms  as  nutrient  content  claims  under 
the  1990  amendments. 

Under  section  403(r)(l)(A)  of  the  act 
(21  U.S.C.  343(r)(l)(A)).  a  food  is 


misbranded  if  it  bears  a  claim  that 
characterizes  the  level  of  any  nutrient 
unless  the  claim  is  made  using  terms 
defined  by  the  regulations  of  me 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary). 
Section  403(r)(5)(C)  of  the  act  provides 
an  exemption  fix>m  this  requirement, 
however,  for  nutrient  content  claims 
that  are  part  of  the  name  of  a  food  that 
is  defined  by  a  standard  of  identity  that 
was  issued  before  enactment  of  the  1990 
amendments.  However,  the  legislative 
history  of  the  1990  amendments 
affirmed  that  the  Secretary  (and.  by 
delegation  FDA]  has  the  authority  to 
amend  the  standards  of  identity  to 
conform  with  the  regulations  issued 
under  section  403(r)  of  the  act  (H.  Rept. 
101-538.  lOlst  Cong..  2d  sess.  22 
(1990)). 

The  agency  stated  in  the  general 
standard  final  rule  that,  at  a  later  date. 
it  would  consider  amending  the  existing 
standards  of  identity  for  foods  that  use 
nutrient  content  claims  in  their  names 
to  make  the  content  requirements  for 
these  foods  consistent  with  the  claims 
definitions  that  it  adopted  (58  FR  2431 
at  2444).  The  agency  stated  that, 
alternatively,  it  could  delete  some  of  the 
standards  and  allow  the  foods  defined 
by  these  standards  to  be  named  using  a 
nutrient  ccmtent  claim  with  a 
standardized  term  in  accordance  with 
the  general  standard  (§  130.10). 

B.  PeUtions 

Two  petitions  dated  May  10,  1995 
(Docket  No.  95P-0125)  and  August  2. 
1995  (Docket  No.  95F-0250). 
respectively,  were  filed  by  MIF  and 
CSPI.  These  petitions  requested  that  the 
agency  revoke  the  standards  of  identity 
for  lowfat  milk  (§  131.135)  and  skim 
milk  (§131.143).  as  well  as  those  for 
certain  related  lower-fat  dairy  products 
in  parts  131  and  133  (i.e..  sweetened 
condensed  skimmed  milk  (§  131.122). 
acidified  lowfat  milk  (§  131.136). 
cultured  lowfat  milk  (§  131.138). 
acidified  skim  (nonfat)  milk  (§  131.144). 
cultured  skim  (nonfat)  milk  (§  131.146), 
sour  half-and-half  (§  131.185).  acidified 
sour  half-and-half  (S  131.187).  lowfat 
yogurt  (§  131.203).  nonfat  yogurt 
(§131.206).  and  lowfat  cottage  cheese 
(§  133.131)).  The  petitions  requested 
that  FDA  regulate  these  products  under 
the  general  standard  in  §  130.10. 
Subsequently.  ADPI  filed  a  petition 
(Docket  No.  95P-0261)  requesting  that 
the  agency  revoke  the  standards  of 
identity  for  two  additional  products  in 
part  131,  evaporated  skimmed  milk 
(§  131.132)  and  lowfat  dry  milk 
(§  131.123),  and  that  it  amend  the 
standard  of  identity  for  dry  cream  in 
§  131.149  by  removing  the  reference  to 


§  131.135  (the  lowfat  milk  standard). 
The  petitioners  stated  that  the  purpose 
of  their  request  is  to  promote 
consistency  in  the  use  of  nutrient 
content  claims  concerning  Cat  on  food 
labels  and  to  remove  product 
specifications  that  potentially  conflict 
with  authorized  nutrient  content  claims 
applicable  to  foods  in  general. 

MIF  submitted  a  thinl  petition,  dated 
August  2, 1995  (Docket  No.  95P-0293). 
requesting  that,  if  FDA  revokes  the 
standards  for  skim  milk  products,  it 
concurrently  amend  the  nutrient 
content  claims  regulations  in  §  101.62  to 
permit  the  continued  use  of  the  term 
"skim"  as  a  synonym  for  the  term 
"nonfat."  A  similar  petition,  dated 
August  10, 1995  (Docket  No.  95P-0293). 
was  submitted  by  ADPI. 

C.  Regulatory  Reinvention  Initiative — 
Review  of  Regulations 

This  final  rule  is  a  part  of  a  larger 
agency  project  being  undertaken  in 
response  to  President  Clinton's 
memorandum  of  March  4, 1995,  to 
heads  of  departments  and  agencies, 
entitled  "Regulatory  Reinvention 
Initiative."  This  memorandum,  among 
other  things,  directs  departments  and 
agencies  to  do  a  page-by-page  review  of 
their  regulations  and  to  eliminate  or 
revise  those  that  are  outdated  or 
otherwise  in  need  of  reform.  The  review 
of  the  standards  of  identity  for  dairy 
products  revealed  that  a  number  of  the 
products  that  are  defined  by  individual 
standards  in  parts  131  and  133  could  be 
more  appropriately  covered  by  the 
general  standard  in  §  130.10. 

D.  The  Proposal 

In  the  Federal  Register  of  November 
9,  1995  (60  FR  56541),  FDA  proposed 
(hereinafter  referred  to  as  the  November 
9, 1995,  proposal)  to  remove  those 
standards  cited  by  the  MIF,  CSPI,  and 
ADPI  petitions  that  are  inconsistent 
with  food  labeling  regulations 
estabUshed  under  the  1990  amendments 
and  that  are  unnecessary  in  light  of  the 
general  standard  in  §  130.10.  Interested 
parties  were  given  until  January  23, 
1996,  to  comment  on  the  proposal. 

n.  Summary  of  and  Response  to 
Comments  to  Proposal 

FDA  received  15  letters,  each 
containing  one  or  more  comments,  on 
the  November  9,  1995,  proposal.  TTie 
majority  of  comments  supported  the 
proposal.  A  few  comments  expressed 
concerns  about,  or  included  suggestions 
for,  implementing  the  proposed 
revocations.  Several  comments 
addressed  issues  outside  the  scope  of 
the  proposal  (e.g.,  amending  the  milk 
solids  content  requirements  in  whole 


Federal  Register  /  Vol.  61,  No.  225  /  Wednesday,  November  20,  1996  /  Rules  and  Regulations  58993 


milk)  that  will  not  be  discussed  here.  A 
summary  of  the  comments  and  the 
agency's  responses  follow. 

A.  "Skim"  as  a  Synonym  for  "Nonfat" 

As  noted  in  the  November  9, 1995, 
proposal  (60  FR  56541  at  56543),  MIF 
and  CSPI  stated  that  most  products 
cvurently  labeled  as  "nonfat  milk" 
would  faie  eligible  to  retain  that  name 
under  the  general  standard  because 
these  products  generally  contain  less 
than  0.5  gram  (g)  of  fat  per  serving, 
which  would  comply  with  the 
definition  of  "nonfat"  in 
§  101.62(b)(l)(i).  However,  the  fat 
content  claims  regulations  in  §  101.62 
do  not  authorize  the  use  of  the  term 
"skim."  Consequently,  at  the  request  of 
the  petitioners,  and  because  of  its 
historic  use  in  dairy  product 
nomenclature,  FDA  proposed  to  amend 
the  fat  content  claims  regulations  in 
§  101.62(b)(l)(i)  to  provide  for  "skim"  as 
a  synonym  for  "nonfat"  when  used  in 
labeling  milk  products. 

1.  All  comments  that  addressed  this 
issue  supported  FDA's  proposal  to 
provide  for  the  use  of  the  term  "skim." 
Several  comments  maintained  that  most 
consumers  understand  that  "skim"  and 
"nonfat"  have  the  same  meaning.  Other 
comments  noted  consimiers'  reliance  on 
the  term  "skim"  to  readily  identify 
nonfat  milk  products. 

Thus,  given  the  support  expressed  in 
comments  to  the  November  9, 1995, 
proposal,  and  given  consumer  reliance 
on  Xhe  term  "skim"  to  identify  nonfat 
milk  products,  FDA  is  amending  its 
claims  regulations  under  sections  403(r) 
and  701(a)  of  the  act  (21  U.S.C.  371(a)) 
to  provide  for  the  use  of  the  term 
"skim"  as  a  synonym  for  "nonfat"  in 
describing  milk  products 
(§  101.62ft)){l)).  Because  of  the  history 
of  use  of  the  term  "skim"  to  identify 
nonfat  milk  products,  FDA  concludes 
that  providing  for  continued  use  of  this 
term  to  identify  nonfat  milk  products 
will  minimize  consiuner  confusion  and 
facilitate  trade. 

B.  Dry  Cream 

As  noted  in  the  November  9, 1995, 
proposal  (60  FR  56541  at  56542).  ADPI 
requested  that  the  agency  amend  the 
standard  of  identity  for  dry  cream  in 
§  131.149  by  removing  the  reference  to 
§  131.135  (the  lowfat  milk  standard, 
which  FDA  proposed  to  revoke).  The 
petitioner  maintained  that  the  requested 
change  would  bring  the  standard  for  dry 
cream  into  conformity  with  the  other 
suggested  changes  in  the  milk  product 
standards.  FDA  agreed  with  ADPI  that, 
because  it  was  proposing  to  delete  the 
standard  of  identity  for  lowfat  milk 
(§  131.135),  reference  to  that  standard 


should  be  deleted  from  the  standard  of 
identity  for  dry  cream  (60  FR  56541  at 
56545).  Therefore,  the  agency  proposed 
to  amend  the  standard  of  identity  for 
dried  cream  to  remove  the  reference  to 
the  standard  of  identity  for  lowfat  milk. 
FDA  did  not  receive  any  comments  on 
this  proposed  action.  Consequently, 
FDA  is  amending  the  standard  of 
identity  for  dry  cream  in  §  131.149,  in 
the  manner  that  it  proposed. 

C.  Percent  Fat  Declaration 

As  noted  in  the  November  9, 1995, 
proposal  (60  FR  56541  at  56544),  MIF 
stated  in  its  petition  that  it  views  the 
indication  of  the  milkfat  percentage 
before  the  name  of  the  product  as  an 
indispensable  aspect  of  lower-fat  milk 
labelhig  because  consumers  have  come 
to  rely  so  heavily  on  these  numbers  to 
difi^erentiate  among  milk  products.  The 
petitioner  further  stated  that  it  would 
not  be  requesting  the  revocation  of  the 
lower-fat  milk  standards  if  it  believed 
that  such  an  action  would  affect  milk 
processors'  ability  to  state  the  milkfat 
percentage  in  the  name  of  the  foods. 

FDA  responded  to  this  cOncem  in  the 
November  9, 1995.  proposal,  noting  that 
while  standards  of  identity  require  that 
the  percentage  of  milkfat  be  declared  as 
part  of  the  name  of  the  food  (e.g.,  lowfat 
cottage  cheese  (§  133.131(b)(2)),  there  is 
no  provision  requiring  percentage 
declaration  of  milkfat  content  in  the 
name  of  the  food  under  §  130.10. 
However,  imder  §101.13(1), 
manufacturers  may  continue  to  declare 
fat  content  as  part  of  the  name  of  the 
food  for  lower-fat  milk  products,  and  on 
the  labels  of  other  products,  when  such 
statements  are  not  misleading. 

2.  Two  conunents  expressed  concern 
about  percent  fat  labeling  in  general  but 
stated  that,  in  the  case  of  reduced  fat 
and  lowfat  milk  products,  special 
circumstances  mitigate  these  concerns. 
These  comments  noted  that,  under 
§  130.10,  lower-fat  milks,  originally 
exempt  from  the  1990  amendments,  will 
need  to  comply  with  the  claims 
requirements.  Thus,  percentage  fat 
declaration  would  appear  only  on  labels 
of  milk  products  that  qualify  to  make  a 
fat  content  claim  (i.e.,  that  contain  at 
least  25  percent  less  fat  compared  to 
whole  milk).  The  comments  also  noted 
that  fat  content  per  serving  is  provided 
in  nutrition  labeling,  and  that  products 
labeled  as  "reduced  fat"  must  also  bear 
a  comparative  statement  comparing  the 
amount  of  fat  per  serving  of  the  food 
with  the  amount  of  fat  in  the  reference 
food  (§  101.62(b)(4)).  The.  comments 
concluded  that,  therefore,  percent  fat 
declaration  on  labels  of  milk  products 
that  are  lower  in  fat  than  whole  milk 
would  not  be  misleading. 


FDA  agrees  with  the  conunents  that 
the  nutrient  content  claims 
requirements  (§  101.13(i)(l))  will  be 
sufficient  to  ensure  that,  when  percent 
fat  labeling  in  the  names  of  reduced  fat 
and  lowfat  milk  products  characterizes 
the  level  of  fat  in  the  food,  such 
statements  are  consistmit  writh  the  terms 
defined  under  the  act  Furthermore, 
under  §  101.13(i)(3),  foods  that  do  not 
meet  the  requirements  for  a  nutrient 
content  claim  (e.g.,  whole  milk 
containing  3.25  percent  milkfat)  may 
still  bear  statements  about  the  percent 
milkfat  in  the  food  provided  that  the 
statement  does  not  in  any  way 
implicitly  characterize  the  level  of  fat  in 
the  food,  and  that  it  is  not  false  or 
misleading  in  any  respect. 

D.  Light  Cream 

In  the  November  9, 1995,  proposal  (60 
FR  56541  at  56545),  the  agency  noted 
that  standards  of  identity  for  two  cream 
products  contain  the  term  "light"  in  the 
name  of  the  foods,  i.e.,  light  cream  in 
§  131.155  and  light  whipping  cream  in 
§  131.157.  FDA  noted  that  these 
products  have  a  different  texture  than 
the  higher  fat  cream  product,  heavy 
cream,  defined  in  §  131.150.  Because  of 
the  long  history  of  use  of  these  names 
(since  1940),  FDA  did  not  propose  to 
change  these  standards.  However,  FDA 
requested  comment  on  the 
appropriateness  of  these  names  and  on 
whether  consumers  find  the  use  of  the 
term  "light"  in  the  names  of  these  foods 
to  be  misleading.  The  agency  stated  that 
if  comments  demonstrated  that 
amendment  of  these  regulations  is 
necessary,  such  action  would  be  the 
subject  of  a  later  rulemaking. 

3.  One  comment  objected  to  the 
continued  use  of  the  term  "light"  in  the 
names  "light  cream"  and  "light 
whipping  cream."  The  comment 
maintained  that  retaining  the  term 
"light"  in  the  names  of  these  foods 
would  imdermine  the  agency's  attempt 
to  make  all  dairy  products  subject  to  the 
same  nutrient  content  claim  definitions 
as  other  food  products.  The  comment 
did  not,  however,  include  any  data  or 
other  evidence  that  consumers  find  the 
use  of  the  term  "light"  in  the  names  of 
these  foods  to  be  misleading. 

As  the  agency  noted  in  the  nutrient 
content  claims  final  rule  (58  FR  2302  at 
2359),  the  term  "light"  can  be  used  to 
describe  physical  or  sensory 
characteristics  of  a  food  (e.g.,  to  describe 
color  or  texture).  The  agency  also  stated 
that,  to  the  extent  that  the  term  "light" 
had  become  part  of  the  statement  of 
identity  (i.e.,  it  describes  characteristics 
of  a  food),  use  of  the  term  would  not  be 
considered  a  nutrient  content  claim  (58 
FR  2302  at  2359).  FDA  notes  that  the 
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standards  of  identity  for  light  cream 
(§  131.155)  and  light  whipping  cream 
(§  131.157)  describe  foods  that  differ 
from  heavy  cream  (§  131.150)  in  that 
they  are  less  dense.  The  agency 
acknowledges  that  light  cream  and  light 
whipping  cream  also  contain  less 
miikfist  compared  to  heavy  cream,  and 
that  it  is  this  diffiarence  ia  fat  content 
that  is  largely  responsible  for  differences 
in  the  density  of  these  products. 
However,  FDA  does  not  have  any 
evidence,  nor  did  the  comment  provide 
any,  that  the  use  of  the  term  "li^t"  in 
the  names  of  these  standardized  foods  is 
misleading.  Therefore,  FDA  is  not 
persuaded  that  there  is  a  need  to  amend 
or  revoke  the  standards  of  identity  for 
light  cream  or  light  whipping  cream. 
However,  FDA  reiterates  that  if  it  is 
demonstrated  that  amendment  of  these 
regulations  is  necessary  to  prevent 
consumers  from  being  misled,  such 
action  will  be  the  subject  of  a  future 
rulemaking. 

E.  Deviations  From  Tmditional  Products 

4.  A  few  comments  expressed  concern 
about  how  the  composition  of 
traditional  dairy  products  may  change 
under  the  general  standard.  One 
comment  questioned  the  impact  of  this 
action  on  consumer  acceptance  of  new 
products,  while  another  comment  stated 
that  FDA  may  need  to  educate 
consumers  about  the  possible  changes 
in  ingredients  and  characteristfcs  of 
foods  to  which  they  have  becomd 
accustomed. 

FDA  acknowledges  that  this  action 
will  permit  products  to  be  formulated  in 
ways  that  were  not  previously  allowed. 
For  example,  §  130.10  will  allow  a 
product  named  "nonfat  milk"  to  contain 
flavors,  colors,  and  textuhzers  that 
provide  defatted  milk  with  the  aensory 
properties  of  whole  milk.  The  standard 
of  identity  for  nonfat  milk  does  not 
permit  the  addition  of  such  flavors, 
colors,  and  texturizers.  Some 
manufacturers  may  continue  to  produce 
foods  under  §  130.10  that  are  identical 
to  the  traditional  lower-fat  dairy 
products  to  which  consumers  have 
become  accustomed,  except  that 
nutrient  content  claims  in  the  name  of 
the  food  (e.g..  nonfat  milk  or  lowfat 
cottage  cheese)  will  be  subject  to  the 
claims  requirements.  Alternatively, 
some  manufacturers  may  choose  to 
formulate  new  products,  e.g.,  a  nonfat 
milk  product  with  the  sensory 
characteristics  of  whole  milk. 

Further,  some  individuals  may  prefer 
a  new  food  to  a  traditional  food, 
whereas  others  may  prefer  the 
traditional  food.  It  is  not  the  function  of  , 
the  agency  to  determine  the  likes  or 
dislikes  of  consumers.  Rather,  the 


function  of  the  agency  is  to  ensure  that 
foods  are  safe,  and  that  labeling  is 
informative  and  not  misleading.  Section 
130.10  provides  for  proper  labeling  of 
these  foods  and  their  ingredients. 
Adequate  product  labeling,  including 
defined  nutrient  content  claims,  label 
statements  required  to  accompany 
certain  claims,  nutrition  labeling,  and 
ingredient  declaration,  will  enable 
consimiers  to  distinguish  traditional 
foods  bom  modified  versions,  of  these 
products. 

5.  One  comment  maintained  that  the 
driving  force  behind  the  petitioners' 
request  to  revoke  the  standards  of 
identity  for  lower-fat  dairy  fuoducts  is 
to  allow  manufacturers  to  use  "non- 
dairy  fillers"  in  lower-fat  dairy  products 
made  under  the  general  standard,  thus 
cheapening  the  standardized  products. 

FDA  disagrees  with  the  comment's 
contention  that  this  action  would 
promote  the  cheapening  of  products 
covered  by  standards  of  identity.  As 
noted  in  response  to  the  preceding 
comment,  this  action  wiU  permit 
products  to  be  formulated  in  ways  that 
were  not  previously  allowed.  However, 
§  130.10  contains  a  number  of 
provisions  to  ensure  that  modified  foods 
named  by  use  of  a  nutrient  content 
claim  and  a  standardized  term  bear  a 
close  enough  resemblance  to  the 
standardized  food  to  warrant  use  of  the 
term.  For  example,  ingredients  required 
by  the  standard  must  be  present  in  the 
substitute  food  and  may  not  be  replaced 
by  a  similar  ingredient  from  another 
source.  Ingredients  prohibited  by  the 
standard  are  also  prohibited  in  modified 
foods  made  under  the  general  standard. 
Ingredients  not  provided  for,  and 
ingredients  used  in  excess  of  the  levels 
provided  for,  by  the  standard  must  be 
identified,  at  least  in  the  ingredient 
declaration.  Furthermore,  in  the 
preamble  for  the  general  standard  final 
rule  (58  FR  2431  at  2439).  FDA 
sp>ecifically  provided  examples  of 
circumstances  in  which  certain 
ingredients,  such  as  caseinate,  would,  or 
would  not,  be  appropriate  for  use  in 
dairy  products  made  under  §  130.10. 
FDA  concludes,  therefore,  that  the 
provisions  set  out  in  §  130.10  are 
adequate  in  this  regard. 

F.  Vitamin  Addition — Milk  Products 
As  noted  in  the  November  9,  1995, 
proposal  (60  FR  56541  at  56545),  under 
the  existing  standards  of  identity  for 
lowfat  and  skim  milk  products  in  part 
131,  vitamin  A  addition  is  mandatory, 
while  vitamin  D  addition  is  optional. 
Vitamin  A  is  required  to  be  added  to  a 
level  of  2.000  International  Units  (lU) 
per  quart  (500  lU  or  10  percent  of  the 
daily  value  PV)  per  reference  amount 


customarily  consumed  (RACX])).  When 
vitamin  D  is  added  to  lower-fet  milk 
products,  the  level  must  be  400  lU  per 
quart  (100  lU  or  25  percent  of  the  DV 
per  RACX]).  However,  under  the  general 
standard,  the  only  requirement  for 
lower-fat  milk  products  is  that  they  not 
be  nutritionally  inferior  to  milk  as 
defined  in  8 131.110.  The  standard  of 
identity  for  whole  milk  provides  for  the 
optional  addition  of  vitamin  A  to  a  level 
of  not  less  than  2.000  lU  per  quart  and 
vitamin  D  to  a  level  of  400  lU  per  quart. 
Because  the  addition  of  these  nutrients 
to  whole  milk  is  optional,  their  addition 
at  these  levels  to  lower-fat  milks  under 
§  130.10  would  also  be  optional. 
On  average,  whole  milk,  before 
fortification,  contains  approximately  6 
percent  of  the  DV  of  vitamin  A  per 
RACC.  Thus,  lower-fet  milks  made 
according  to  §  130.10  may  contain  less 
vitamin  A  than  currently  required  under 
the  standards  of  identity  for  lowfet  and 
skim  milks. 

6.  Two  comments  urged  FDA  to  retain 
current  levels  of  vitamin  A  and  D  in 
lower-fat  milk  products  to  ensure  that 
reduced  fat,  lowfat,  and  nonfet  milk 
contain  sufficient  amoimts  of  these 
vitamins.  These  comments  noted  the 
importance  of  standardized,  lower-fat 
milks  as  a  dietary  source  of  vitamins  A 
and  D.  One  comment  expressed  concern 
that,  in  the  absence  of  the  standards  of 
identity,  the  levels  of  vitamins  A  and  D 
in  lower- fat  milk  products  would 
decline.  Another  comment  appeared  to 
believe  that  revoking  the  standards  of 
identity  for  lower-fat  milks  would  allow 
these  products  to  have  less  vitamin  A 
and  D  than  whole  milk.  Based  on  this 
assimiption,  the  comment  stated  that 
some  consiuners  may  be  discouraged 
from  drinking  the  lower-fet  milks.  One 
comment  acknowledged  that,  while  the 
addition  of  vitamin  D  is  currently 
optional  for  all  milk  products,  most 
fluid  milk  (up  to  95  percent)  is  fortified 
to  contain  400  lU  per  quart.  However, 
the  comment  urged  FDA  to  take  the 
opportimity  of  this  rulemaking  to  make 
the  addition  of  vitamin  D  mandatory  for 
all  fluid  milk. 

In  contrast,  another  comment  stated 
that  revoking  the  standards  of  identity 
for  lower-fat  milk  products  would  not 
diminish  the  nutritional  benefits  of 
these  foods.  This  comment  maintained 
that  the  cuirrent  milk  fortification 
practises  would  almost  certainly 
continue  in  the  absence  of  the  specific 
standards  of  identity  for  lower-fat  milks. 
In  support  of  its  contention,  the 
conunent  noted  that  the  general 
standard  (§  130.10(b))  requires  that  a 
food  named  by  use  of  a  nutrient  content 
claim  and  a  standardized  term  be 
nutritionally  equivalent  to  its 
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standardized  counterpart.  The  comment 
stated  that  since  the  process  of  removing 
fat  from  milk  unavoidably  removes 
some  vitamin  A.  processors  will  have  to 
add  some  amotmt  of  vitamin  A  to  lower- 
fet  milk  products  t9  bring  their  vitamin 
A  levels  at  least  up  to  the  level  naturally 
found  in  whole  milk  (i.e.,  approximately 
6  percent  of  the  DV  per  RACC). 
However,  under  the  applicable  terms  of 
the  whole  milk  standard  (§  131.110). 
processors  will  still  have  the  option  of 
fortifying  lower-fat  milk  products  with 
vitamin  A  up  to  10  percent  of  the  DV 
per  RACC. 

The  comment  maintained  that,  in  the 
absence  of  standards  of  identity,  several 
incentives  remain  for  fortifying  lower- 
fat  milk  products  to  the  current  level  (10 
percent  of  the  DV).  First,  "good  source" 
nutrient  content  claims  (§  101.54(c)) 
require  that  a  food  contain  at  least  10 
percent  of  the  DV  for  the  subject 
nutrient.  In  contrast,  if  processors 
choose  to  add  vitamin  A  only  to  the 
level  normally  fotmd  in  milk  before 
fortification,  they  cannot  make  claims 
about  vitamin  A  content  (e.g.,  "vitamin 
A  added").  The  comment  noted  that 
consumers  have  become  accustomed  to 
seeing  the  presence  of  vitamin  A 
highlighted  in  the  labeling  of  lowfat  and 
skLn  milk.  The  comment  further  noted 
that  industry-wide  promotional  efforts 
focus  on  the  high  levels  of  essential 
nutrients  in  lower-fat  milk  products. 
Consequently,  any  change  in 
fortification  practices  would  disrupt 
marketing  and  ptutiaUy  undermine 
nutrition  based  promotional  campaigns. 
Finally,  according  to  the  comment,  the 
primary  cost  of  vitamin  A  fortification  is 
not  the  vitamin  itself  but  the  eqmpment 
needed  to  add  the  vitamin,  as  well  as 
the  analytical  processes  required  to 
ensure  quality  control.  The  comment 
argued  that  it  is.  therefore,  highly 
imlikely  that  a  processor  of  lower-fat 
milks  would  choose  to  add  only  enough 
vitamin  A  to  achieve  the  percent  of  the 
DV  for  the  required  nutritional 
equivalency  and  forego  the  obvious 
benefits  of  fortifying  its  products  to  10 
percent  of  the  DV  per  RACC. 

This  comment  also  noted  that  almost 
all  of  the  fluid  milk  sold  in  this  country 
is  vitamin  D  fortified,  even  though  the 
addition  of  vitamin  D  is  optional  under 
the  standards  of  identity  for  whole  milk, 
lowfat  milk,  and  skim  milk.  The 
comment  concluded  that  any  concerns 
that  processors  will  cease  to  fortify 
lower-fet  milk  products,  simply  because 
such  fortification  is  no  longer 
technically  required,  are  unjustified. 

FDA  disagrees  with  the  comment  that 
stated  that  lower-fat  milk  products  made 
under  the  general  standard  may  contain 
lower  levels  of  vitamins  A  and  D  when 


compared  to  unfortified  whole  milk.  As 
noted  in  the  November  9, 1995. 
proposal  (60  FR  56541  at  56545).  and 
reiterated  in  this  preamble,  lower-fat 
dairy  products  made  according  to  the 
general  standard  may  not  be 
nutritionally  inferior  to  the  full  fet 
product  that  they  resemble  and  for 
which  they  substitute.  Therefore,  FDA 
concludes  that  concerns  that  lower-fat 
milk  products  will  contain  lower  levels 
of  vitamins  A  and  D  when  compared  to 
whole  milk  are  unfounded.  The 
question,  rather,  is  whether  deleting  the 
standards  for  lowfat  and  skim  milk 
products  would  likely  result  in  a  change 
in  the  levels  or  frequency  of  addition  of 
vitamins  A  and  D  to  these  foods. 

FDA  knows  of  no  evidence  that 
supports  the  contention  that  revoking 
the  standards  of  identity,  as  proposed, 
will  cause  manufacturers  of  lower-fat 
milks  to  discontinue  fortifying  these 
products  at  the  current  levels.  On  the 
contrary,  ciurent  industry  practice  of 
fortifying  nearly  all  milk  products  with 
vitamin  D,  even  though  vitamin  D 
addition  is  optional,  evidences  that 
fortification  at  the  current  level  is  likely 
to  continue,  even  in  the  absence  of  an 
affirmative  requirement.  Furthermore, 
as  noted  by  the  latter  comment,  there  is 
considerable  incentive  (e.g.,  the  use  of 
label  statements  and  promotional 
programs)  to  continue  the  practice  of 
adcUng  vitamin  A  at  the  ciirrent  levels. 
The  agency  concludes,  therefore,  that 
the  provisions  of  §§  130.10(b)  and 
101.3(e)  are  adequate,  and  that  special 
provisions  (beyond  the  nutritional 
eqviivalency  requirements  of  §  130.10) 
are  not  necessary,  to  ensure  that  lower- 
fat  milk  products  continue  to  serve  as  an 
important  dietary  source  of  vitamins  A 
and  D.  However,  if  this  action  were  to 
result  in  significant  changes  in  the 
ciirrent  industry  practice  of  adding 
vitamins  A  and  D  to  lower-fat  milk 
products,  and  changes  were  to  adversely 
affect  the  levels  of  these  vitamins  in  the 
diet,  FDA  would  consider  amending  its 
regulations  to  require  fortification  of 
lowfat,  reduced  fet,  and  nonfat  milk 
products  manufactured  under  §  130.10. 

7.  One  comment  expressed  concern 
about  difficulties  that  might  be 
encoimtered  in  determining  whether  a 
food  complies  with  the  requirements  of 
§  130.10.  The  comment  noted,  for 
example,  that,  under  this  provision, 
lower-fat  milk  products  named  by  use  of 
a  nutrient  content  claim  and  a 
standardized  term  have  to  be  compared 
to  whole  milk.  The  comment 
maintained  that  regulatory  agencies 
would  generally  need  to  run  comparison 
tests  using  a  particular  manufecturer's 
whole  milk  to  determine  whether  the 
manufacturer's  lower-fet  product  is 


nutritionally  equivalent  to  the 
standardized  food.  The  comment 
pointed  out.  however,  that  some 
manufacturers  do  not  produce  whole 
milk.  Therefore,  the  comment  urged 
FDA  to  provide  for  the  use  of  an 
industry  average  as  a  reference  food  or 
to  provide  specific  nutrient  content 
requirements  for  lower-fet  milk 
products  made  under  §  130.10.  The 
comment  suggested  that  the  nutrient 
requirements  (i.e.,  for  vitamin  content) 
be  similar  to  what  is  currently  required 
in  the  standards  for  lower-fet  milks. 

FDA  agrees  that  it  will  be  necessary 
to  compare  the  levels  of  essential 
nutrients  in  lower-fet  milk  products 
named  by  use  of  a  nutrient  content 
claim  and  a  standardized  term  to  the 
nutrient  profile  of  the  standardized 
food.  However,  the  agency  advises  that 
it  is  not  necessary  for  a  manufecturer  to 
process  whole  milk  for  FDA  to  ensure 
that  a  lower-fet  milk  is  nutritionally 
equivalent  to  the  food  for  which  it 
substitutes.  FDA  set  out  principles  for 
determining  an  appropriate  reference 
food  in  §  101.13(j)(l)(ii).  For  example, 
the  comparison  product  may  be  the 
manufacturer's  regular  product  or  that 
of  another  manufacturer,  an  average 
value  determined  from  the  top  three 
national  (or  regional)  brands,  or  a 
market  basket  norm.  Though 
§  101.13(j)(l)(ii)  specifically  applies  to 
refierence  foods  used  to  make  a  relative 
nutrient  content  claim  (e.g.,  "reduced 
fet"),  the  options  therein  would  be 
applicable  to  nutrient  comparisons  to 
determine  nutritional  equivalency. 
Furthermore,  FDA  noted  in  the  general 
standard  final  rule  (58  FR  2431  at  2435), 
that  nutrient  values  in  a  current  vahd 
composite  data  base  can  be  used  for 
standardized  products.  In  that  final  rule, 
the  agency  acknowledged  that  target 
levels  for  nutrients  necessary  to 
determine  nutritional  equivalency  of  a 
food  will  depend  on  the  specific  foods 
being  compared  (58  FR  2431  at  2436). 
However,  PDA  determined  that  it  would 
not  be  appropriate,  beyond  the 
provisions  of  §  130.10(b),  to  mandate 
specific  levels  of  nutrients  that  must  be 
added  to  substitute  foods. 

Much  of  the  concern  raised  in  the 
comment  apparentiy  comes  from  the 
feet  that  there  may  be  wide  variations  in 
vitamin  A  content  of  milk  because  of 
seasonal  and  other  fectors.  As  noted  in 
the  November  9, 1995,  proposal  (60  FR 
56541  at  56545),  vitamin  A  levels  in 
milk  in  winter  have  been  reported  to 
range  from  500  to  1,000  lU  per  quart, 
while  in  stunmer  (pasture),  these  levels 
range  from  2,000  to  3,000  lU  per  quart. 
However,  FDA  does  not  exp^  that 
processors  will  choose  to  recalibrate 
equipment  for  vitamin  fortification  of 
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lower-fat  milk  products  to  accommodate 
daily  or  seasonal  fluctuations  in  the 
vitamin  A  content  of  the  processor's 
whole  milk.  Rather,  the  agency  expects 
that  manufacturers  will  choose  the 
simplest  option  available  to  them,  such 
as  fortifying  products  to  be  nutritionally 
equivalent  to  the  level  of  vitamin  A 
listed  in  a  composite  data  base.  This 
approach  would  also  be  the  simplest 
option  from  a  regulatory  standpoint. 

FDA  concludes  that  the  requirement 
in  §  130.10(b)  that  the  modifled  product 
must  not  be  nutritionally  inferior,  as 
defined  in  §  101.3(e)(4).  to  the 
standardized  product  is  adequate,  and 
that,  therefore,  it  is  not  necessary  to 
specify  further  the  required  amounts  of 
essential  nutrients  that  must  be  added  to 
lower-fat  milk  products. 

G.  Vitamin  Addition — Dairy  Products 
Other  Than  Milk 

8.  One  comment  supported  the 
proposal  to  make  nutrient  content 
claims  for  the  referenced  dairy  products 
consistent  with  nutrient  content  claims 
for  fat  in  other  foods.  However,  the 
comment  suggested  that,  in  its  current 
form.  FDA's  proposal  would  unduly 
penalize  manufacturers  of  lower- fat 
yogxul  products  without  any 
corresponding  benefit  to  either  public 
health  or  consumer  awareness.  The 
comment  stated  that  full  fat  yogurt, 
before  fortification,  contains  between 
0.2  and  0.8  percent  of  the  reference 
daily  intake  (RDI)  for  vitamin  D.  This  is 
less  than  a  "measurable  amount."  as 
defined  in  §  101.3(e)(4)(ii).  Therefore, 
vitamin  D  fortification  (ctirrently 
optional  for  all  standardized  yogurt 
products)  would  not  be  required  for 
lower- fat  yogurt  products  made  under 
§  130.10.  However,  the  comment  stated 
that  full  fat  yogurt  contains  between  2 
and  14  percent  of  the  RDI  for  vitamin  A. 
In  contrast,  lowfat  and  nonfat  yogurt 
contain  between  0.9  and  6  percent  and 
between  0.2  and  1  percent,  respectively, 
of  the  RDI  for  vitamin  A.  Therefore, 
some  amount  of  vitamin  A  would  need 
to  be  added  to  most  lower-fat  yogurt 
products  for  the  food  to  be  nutritionally 
equivalent  to  full  fat  yogurt.  The 
comment  hypothesized  that,  therefore,  a 
processor  of  a  lower- fat  yogurt  that 
contains  1  percent  of  the  FU)!  of  vitamin 
A  may  be  forced  to  fortify  its  product 
with  3  percent  of  the  RDI  for  vitamin  A 
to  reach  the  4  percent  level  found  in 
some  full  fat  yogurt.  The  comment 
maintained  that  such  fortification  (i.e.. 
adding  3  percent  of  the  RDI  for  vitamin 
A)  is  not  diatetically  significant.  The 
comment  further  argued  that,  although 
the  vitamin  A  fortification  requirement 
would  add  little  in  terms  of  dietary 
value,  it  would  impose  a  significant 


financial  burden  on  yogurt 
manufacturers. 

Another  comment  noted  that  sour 
half-and-half  contains  2  percent  of  the 
DV  for  vitamin  A  compared  to  4  percent 
of  the  DV  in  full  fat  sour  cream,  the 
comment  maintained  that  requiring 
fortification  at  such  low  levels  would 
ixnp>ose  a  significant  cost  on 
manufacturers  with  relatively  little 
benefit  for  consumers. 

Conversely,  several  comments 
expressed  concern  about  maintaining 
requirements  that  will  ensure  that 
modified  foods  are  not  nutritionally 
inferior  to  the  food  for  which  they 
substitute.  In  fact,  one  comment  urged 
FDA  to  make  the  addition  of  vitamin  D 
mandatory  in  yogurt.  The  comment 
stated  that  many  consimiers  use  yogurt 
as  a  substitute  for  milk  and  assume  that 
the  two  foods  are  nutritionally 
equivalent,  when,  in  fact,  yogurt 
products  generally  do  not  contain 
vitamin  D. 

In  response  to  the  latter  comment. 
FDA  notes  that  vitamin  D  is  currently 
optional  in  all  standardized  yogurt 
products.  Therefore,  it  would  also  be 
optional  in  yogurt  products  made  under 
§  130.10.  To  amend  the  standard  for 
yogiut  to  make  addition  of  vitamin  D 
mandatory  is  outside  the  scope  of  this 
rulemaking.  However,  as  mentioned 
below  in  comment  12  of  this  document, 
FDA  is  in  the  process  of  evaluating  all 
of  its  regulations  pertaining  to  standards 
of  identity.  The  comment's  suggestion 
may  have  relevance  in  a  future 
rulemaking  as  a  part  of  that  initiative. 

The  agency  is  not  persuaded  by  the 
comments  that  maintained  that  the 
nutritional  equivalency  requirements  for 
lower- fat  dairy  products  made  under 
§  130.10  (e.g.,  lowfat  yogurt  or  sour 
cream)  will  be  of  Uttle  benefit  tu 
consumers.  As  noted  in  comments,  full 
fat  yogurt  may  contain  as  much  as  14 
percent  of  the  RDI  for  vitamin  A. 
making  the  food  a  good  source  of 
vitamin  A.  Furthermore,  the  diet  is 
made  up  of  a  variety  of  foods,  not  all  of 
which  are  a  "good  source"  (i.e.,  contain 
10  prarcent  or  more  of  the  DV)  of  a 
particular  nutrient.  Even  when  nutrients 
are  present  in  lesser  amounts,  the 
nutritive  value  of  a  food  may  make  a 
significant  contribution  to  meeting 
dietary  goals.  However,  as  noted  in  the 
December  28, 1995.  final  rule  entitled 
"Food  Labeling;  Reference  Daily 
Intakes  ■  (60  FR  67164  at  67170), 
adequacy  of  intake  of  a  particijlar 
nutrient  or  public  health  concerns  are 
not  criteria  for  determining  whether  a 
substitute  food  is  nutritionally  inferior 
to  the  food  for  which  it  substitutes. 
Rather,  §  101.3(e)(4)(i)  defines 
nutritional  inferiority  as  any  reduction 


in  the  content  of  an  essential  nutrient 
that  is  present  in  a  measurable  amount 
(excluding  fat  or  calories).  Section 
101.3(e)(4)(ii)  defines  a  measurable 
amount  of  an  essenti^  nutrient  in  a  food 
as  2  percent  or  more  of  the  daily 
reference  value  (DRV)  of  protein  listed 
under  §  101.9(c)(7)(iii),  of  potassium 
listed  under  §  101.9(c)(9),  and  of  the  RDI 
of  any  vitamin  or  mineral  listed  under 
S  101.9(c)(8){iv).  The  agency  considers, 
per  §  101.9(a)(4),  a  measurable  amount 
to  be  a  significant  amount  for  this 
purpose.  Therefore,  consistent  with  the 
agency's  longstanding  definition  of 
nutritional  inferiority  in  §  101.3(e)(4), 
FDA  concludes  that  a  2  percent  or 
greater ^duction  in  the  RDI  for  vitamin 
A  in  lower-fat  sour  cream  or  lower-fat 
yogurt  products  is  significant,  and  that 
such  a  reduction  will  make  these  foods 
nutritionally  inferior  to  the  foods  for 
whic^they  substitute. 

9.  One  comment  maintained  that 
application  of  §§130. 10  and  101.3(e)  to 
lower-fat  dairy  products  will  impose,  for 
the  first  time,  a  requirement  that  well 
established,  standardized  products  (e.g., 
lowfat  and  nonfat  yogurt  and  sour  half- 
and-halO  be  nutritionally  equivalent  to 
their  full  fat  counterparts,  llie  comment 
argued  that  even  the  fiiial  rule  revoking 
the  standard  of  identity  for  ice  milk 
(hereinafter  referred  to  as  the  1994  final 
regulation)  (59  FR  47072,  September  14, 
1994)  did  not  have  this  overall  effect. 
According  to  the  comment,  the  lower-fat 
ice  cream  products  created  by  that 
action  wer^  not  established, 
standardized  products  bearing  a  new 
name  but  were  essentially  "new" 
products  created  by  the  revisions. 

The  agency  disagrees  with  the 
comment's  contention  that  this 
rulemaking  will,  for  the  first  time, 
require  fortification  of  traditional  lower- 
fat  dairy  products  to  achieve  nutritional 
equivalency  to  their  full  fat 
counterparts.  A  nimiber  of  the  standards 
of  identity  for  lower-fat  dairy  products 
contain  provisions  to  ensure  that  the 
foods  are  at  least  nutritionally 
equivalent  to  the  full  fat  version  of  the 
food  (e.g.,  lowfat  and  skim  milk  must 
contain  not  less  than  2,000  lU  vitamin 
A  (§§  131.135  and  131.143)). 
Furthermore,  before  establishing  the 
general  standard,  FDA  issued  more  than 
150  temporary  marketing  permits 
(TMP's)  for  the  market  testing  of  lower- 
fat  dairy  products  such  as  "light 
eggnog,"  'light  sour  cream,"  "nonfat 
sour  cream,"  and  "nonfat  cottage 
cheese."  One  of  the  criteria  used  in 
evaluating  the  acceptability  of  these  test 
products  was  that  they  be  nutritionally 
equivalent  to  the  full  fat  standardized 
food. 
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Since  the  agency  adopted  §  130.10, 
there  has  been  a  proliferation  of  lower- 
fat  dairy  products  labeied  by  use  of  a 
standardized  term  in  conjunction  with  a 
nutrient  content  claim  (e.g.,  "light  sour 
cream")  that  are  nutritionally  equivalent 
to  the  full  fat  foods.  Therefore,  FDA 
disagrees  with  the  comment  and  notes 
that  there  are  several  examples  of  lower- 
fat  dairy  products  that  resemble  and 
substitute  for  full  fat  standardized  foods 
and  that  are  fortified  to  be  nutritionally 
equivalent  to  the  foods  for  which  they 
substitute. 

The  nutritional  equivalence 
requirement  In  §  130.10  follows,  in  large 
measure,  the  approach  embodied  in 
§  101.3(e)  with  resp>ect  to  substitute 
foods.  The  authority  for  §  101.3  is 
section  403(c)  of  the  act.  When  this 
section  of  the  act  was  adopted  In  1938, 
Congress  was  seeking  to  protect  the 
consimier  from  the  uninformed 
purchase  of  an  inferior  substitute 
product  that  could  be  mistaken  for  the 
traditional  food  product  (38  FR  2138, 
January  19,  1973).  In  1973,  in  a  proposal 
pertaining  to  "imitation  foods,"  the 
agency  noted  that  vast  strides  in  food 
technology  had  taken  place  since 
section  403(c)  had  been  enacted,  and 
that  since  1938  many  new  wholesome 
and  nutritious  food  products  had 
entered  the  marketplace,  some  of  which 
resembled  and  substituted  for 
traditional  foods  (38  FR  2138).  The 
agency  stated  that  it  was  no  longer  the 
case  that  such  products  were  necessarily 
inferior  to  the  traditional  foods  for 
which  they  substituted.  However,  FDA 
still  believed  that  the  consumer  must  be 
protected  from  imwittlngly  purchasing  a 
product  that  is  different  from  what  he  or 
she  may  reasonably  expect  (38  FR  2138). 

FDA  continues  to  believe  that,  as 
substitute  products  proliferate,  it  is 
important  to  ensure  that  these  products 
contain  essential  nutrients  in  amounts 
consistent  with  the  reference  food,  so 
that  consumers  can  continue  to  have 
confidence  that  a  varied  diet  will  supply 
adequate  nutrition.  This  principle,  that 
substitute  foods  must  not  be 
nutritionally  Inferior  to  the  foods  for 
which  they  substitute,  was  incorporated 
Into  the  general  standard  final  rule,  In 
which  FDA  stated  that  foods  having 
significantly  less  essential  nutrients 
than  the  standardized  food  for  which 
they  are  named  are  not  modified 
versions  of  the  standardized  food,  do 
not  comply  with  the  requirements  of  the 
general  standard,  and  must  be  labeled  as 
"Imitation"  (58  FR  2431  at  2435). 

Finally.  FDA  is  not  convinced  by  the 
comment  that  revoking  the  standards  of 
identity  for  lower-fat  dairy  products  in 
parts  131  and  133  differs  from  the 
rulemaking  to  revoke  the  standard  of 


identity  for  ice  milk  so  that  such 
products  could  be  labeled  as 
nutritionally  modified  versions  of  ice 
cream  under  §  130.10  in  the  1994  final 
regidatlon.  Specifically,  FDA  disagrees 
with  the  comment's  contention  that  the 
final  rule  revoking  the  standard  for  ice 
milk  did  not  affect  a  standardized 
product  because  ice  milk  was  not  being 
sold  under  that  name.  FDA  notes  that  a 
number  of  companies  were  marketing 
the  standardized  product  "ice  milk" 
before  the  1994  final  regulation  made  it 
possible  to  market  this  product  either  as 
"reduced  fat"  or  "low  fat"  ice  cream 
(Ref.  1)  depending  on  the  level  of  fat  in 
the  product.  The  effect  of  the  1994  final 
regulation  was  to  provide  for  the 
labeling  of  lower-fat  ice  cream  products, 
such  that  the  product  names  are 
consistent  with  the  requirements  for 
nutrient  content  claims,  the  food  for 
which  the  product  substitutes  is  clearly 
identified,  and  the  substitute  food  is 
nutritionally  equivalent  to  the 
standardized  food  (ice  cream). 

10.  One  comment  argued  that, 
because  standardized  lower-fat  yogtul 
and  sour  cream  products  have  never 
been  nutritionally  eqmvalent  to  the  full 
fat  standardized  foods,  continued 
consumption  of  unfortified  versions  of 
these  products  will  not  result  in  any 
unanticipated  diminution  of  vitamin  A 
intake  by  consiuners,  nor  would  it 
deprive  consumers  of  nutrients  that  they 
were  previously  obtaining. 

FDA  disagrees  with  the  comment's 
contention  that,  because  nutritional 
equivalency  with  the  full  fat  food  has 
not  been  required  heretofore  in  some 
standardized  lower-fat  dairy  products, 
failure  to  add  this  requirement  now  will 
not  diminish  the  nutrient  value  of  the 
food  or  its  contribution  to  the  diet.  This 
view  would  only  be  true  if  dietary 
patterns  were  static.  However, 
consiuners'  tastes,  dietary  needs,  and 
knowledge  about  nutritional  content  of 
foods  change.  There  are  numerous 
ongoing  educational  programs  designed 
to  encourage  consumers  to  eat  a 
healthier  diet  (e.g.,  a  diet  lower  in  fat) 
and  to  encourage  increased  caldimi 
consumption  (from  such  sources  as 
dairy  products)  by  that  part  of  the 
population  at  risk  for  osteoporosis.  The 
nutrient  Intake  of  consumers  who  are 
now  switching  from  full  fat  to  lower-fat 
dairy  products,  and  of  those  who  are 
increasing  their  consumption  of  dairy 
products  by  eating  lowfat  or  nonfat 
foods,  may  indeed  be  decreased.  FDA 
notes,  for  example,  that  the 
consumption  of  yogurt  products 
increased  more  than  fivefold  between 
1970  and  1993  (Ref.  1).  As  the 
population  ages,  dietary 
recommendations  will  take  on  even 


greater  significance.  Therefore,  FDA 
cannot  agree  that  exempting  lowsr-fet 
dairy  products  from  the  requirement 
that  they  be  nutritionally  equivalent  to 
the  full  fat  foods  for  which  they 
substitute  would  not  have  an  adverse 
effect  on  the  diet  of  consumers. 

Furthermore,  FDA  has  promised 
consumers  since  1973  that  substitute 
foods  will  be  nutritionally  equivalent  to 
the  foods  for  which  they  substitute,  or 
that  if  they  are  not,  this  fact  is  to  be 
revealed  on  the  label.  In  the  general 
standard  final  rule  (58  FR  2431  at  2435), 
FDA  stated  that  all  nutrients  that  are 
considered  in  determining  the  status  of 
a  food  under  §  101.9(c)(7)(iv)  are 
important.  FDA  also  stated  that  any 
measurable  reduction  in  an  essential 
nutrient  is  significant,  and  that  if  a  food 
is  nutritionally  inferior  to  the 
standardized  food,  it  cannot  be  labeled 
as  a  modified  version  of  the  food  but. 
rather,  as  an  "imitation."  The  comments 
have  not  provided  any  reason  to 
establish  an  exemption  from  the 
agency's  general  approach  for  lower-fat 
yogurt  or  sour  cream  products. 

11.  One  comment  stated  that  vitamin 
A  fortification  frequently  has  a  negative 
impact  on  the  taste  of  dairy  products. 
The  comment  maintained  that  vitamin 
A  fortification  could,  therefore,  drive 
some  consumers  away  from  the  lower- 
fat  products  to  which  they  were 
accustomed  in  favor  of  higher  fat 
products  in  which  the  naturally 
occurring  vitamin  A  does  not  cause  a 
taste  problem.  The  comment  did  not, 
however,  provide  any  data  in  support  of 
its  contention. 

FDA  is  not  persuaded  by  the  comment 
that  there  exist  sufficient  technical 
difficulties  (e.g. ,  taste  considerations) 
that  would  warrant  exempting  lower-fat 
dairy  products  made  under  §  130.10 
from  the  requirement  that  they  be 
nutritionally  equivalent  to  the 
standardized  food.  The  agency  notes 
that  that  requirement  did  not  prevent 
manufacturers  from  submitting  scores  of 
applications  for  TMP's.  Furthermore, 
the  agency  does  not  have  any 
information  that  vitamin  A  fortification 
has  been  a  significant  impediment  to  the 
manufacture  or  marketing  of  lower-fat 
dairy  products  as  part  of  the  market 
tests  conducted  before  or  after  the 
enactment  of  the  1990  amendments  or 
under  §130.10. 

12.  One  comment  that  objected  to 
requiring  lower-fat  dairy  products  to  be 
nutritionally  equivalent  to  the  full  fat 
version  of  the  foods  supported  the  basic 
proposition  that  foods  bearing  names 
that  include  a  defined  nutrient  content 
claim  should  conform  to  the 
requirements  for  that  claim  as  defined 
by  FDA.  However,  it  disagreed  with  the 
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agency's  proposed  approach  of  revoking 
standards  of  identity  for  lower-fat  dairy 
products  and  subjecting  them  to  the 
general  standard  and  with  the 
requirement  that  they  not  be 
nutritionally  inferior,  as  defined  in 
§  101.3(e)(4),  to  the  standardized  food  in 
parts  131  and  133.  As  an  alternative,  the 
conunent  suggested  that  FDA  consider 
amending  either  §  101.3(e)  or  §  130.10 
such  that  fortification  would  not  be 
required  at  low  levels.  A  secoqd 
alternative  suggested  by  the  comment 
would  be  to  combine  into  one  standard 
the  existing  standards  of  identity  for 
each  group  of  dairy  products,  specifying 
the  particular  fat  levels  applicable  to 
reduced  fat,  lowfat,  and  nonfat  versions 
of  the  food.  Finally,  the  comment 
suggested  that  FDA  could  leave  the 
standards  of  identity  for  lower-fat  dairy 
products  in  place  but  amend  them  by 
reducing  the  maximum  milkfat 
percentages  to  levels  that  correspond 
with  the  nutrient  content  claims 
requirements.  For  example,  the 
maximum  milkfat  content  requirement 
for  lowfat  yogurt  in  §  131.203  could  be 
reduced  from  2  percent  to  1.3  percent  so 
that  the  food  would  contain  no  more 
than  3  g  fat  per  reference  amount  as 
required  for  a  "low  fat"  claim. 

FDA  notes  that  it  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register  of 
December  29. 1995  (60  FR  67492), 
announcing  that  it  intends  to  review  its 
regulations  pertaining  to  standards  of 
identity,  quality,  and  fill  of  container 
and  asking  for  comment  on  the  utility  of 
these  regulations.  Among  the 
regulations  on  which  the  agency 
requested  comment  were  those 
pertaining  to  the  labeling  of  imitation 
and  substitute  foods  in  §  101.3(e)  (60  FR 
67492  at  67502).  Further,  in  another 
ANPRM  that  FDA  pubfished  in  the 
Federal  Register  of  June  12. 1996  (61  FR 
29701  at  29702),  the  agency  requested 
comments  on  certain  regulations 
pertaining  to  food  labeling,  including 
the  provisions  for  labeling  imitation  and 
substitute  foods  set  out  in  §  101.3(e). 

In  the  June  12,  1996.  ANPRM,  FDA 
noted  that,  in  1973.  the  agency  proposed 
that  "imitation"  only  be  applied  to 
substitute  foods  that  are  nutritionally 
inferior  to  the  foods  for  which  they 
substitute  (38  FR  2143  at  2148),  and 
that,  in  its  final  regulation  (38  FR  20702, 
August  2.  1973),  FDA  confirmed  this 
view  and  defined  "nutritional 
inferiority"  as  the  reduction  in  the 
content  of  an  essential  nutrient  that  is 
present  in  a  measurable  amount 
{§  101.3(e)(4)).  In  the  June  12.  1996, 
ANPRM,  FDA  requested  comment  on 
the  appropriateness  of  the  current 
definition  of  nutritional  inferiority  for 


the  pmpose  of  determining  whether  a 
food  is  an  imitation.  FDA  noted  that  it 
had  not  reevaluated  its  definition  of 
nutritional  inferiority  for  purposes  of 
imitation  labeling  when  it  recently 
revised  these  regulations  to 
accommodate  new  RDI's  for  several 
nutrients  (60  FR  67164),  but  that  it  had 
raised  the  question  in  the  December  29, 
1995.  ANPRM  on  standards  of  identity. 
The  agency  further  noted  that  it  would 
evaluate  any  proposed  changes  in  its 
poUcy  on  labeling  of  imitation  foods  in 
light  of  any  changes  that  it  ultimately 
decides  to  make  in  its  approach  to 
standards  of  identity  and  common  or 
usual  name  regulations. 

Therefore.  n)A  is  nqt  proposing  to 
amend  its  requirements  in  the  general 
standard  (§  130.10(b))  or  in  §  101.3(e) 
that  require  fortification  of  a  modified 
food  to  restore  nutrient  levels  so  that  the 
product  is  not  nutritionally  inferior  as 
defined  in  §  101.3(e)(4),  as  requested  by 
the  comment.  However,  if  FDA  receives 
comments  to  the  December  29, 1995,  or 
June  12, 1996.  ANPRM's  suggesting 
changes  in  its  treatment  of  imitation  and 
substitute  foods,  it  will  consider  such 
changes  as  part  of  those  rulemakings. 

Additionally,  while  modi^fjnng  the 
existing  standards  as  suggested  by  the 
comment  could  achieve  consistency 
between  milkfat  content  requirements  in 
the  standards  of  identity  and  the 
definitions  for  nutrient  content  claims 
for  fat,  this  change  would  not  address 
fat  from  sources  other  than  milkfat  (e.g., 
bulky  fiavors  containing  fat  can  increase 
total  fat  content  such  that  the  food 
would  not  comply  with  the 
requirements  for  the  claim). 
Furthermore,  the  claims  requirements 
contain  provisions  in  addition  to 
nutrient  content  requirements  (e.g., 
explanatory  label  statements).  However, 
foods  covered  by  a  standard  of  identity 
are  exempt  fronf  the  claims 
requirements  (section  403(r)(5)(C)  of  the 
act),  while  most  other  nutritionally 
modified  foods  are  covered.  Thus,  the 
comment's  suggestion  would  neither 
promote  uniformity  in  food  labeling  nor 
minimize  consumer  confusion.  It  makes 
more  sense  to  choose  an  approach  that 
will,  as  much  as  possible,  provide  for 
uniform  treatment  of  all  nutritionally 
modified  foods. 

As  noted  above  In  comments  9  and  10 
of  this  document,  some  nutritionally 
modified  versions  of  standardized  dairy 
products  are  already  being  made  under 
§  130.10.  Many  of  the  products  that 
resemble  or  purport  to  be  (i.e.,  have 
similar  functional,  physical,  and 
sensory  properties  as)  the  standardized, 
lower-fat  food,  but  that  do  not  comply 
with  the  standard  of  identity  for  the 
food  because  their  fat  content  falls 


outside  of  the  ranges  provided  for  in  the 
current  standards  (e.g.,  non&t  sour 
cream),  would  noTbe  covered  by  any  of 
the  approaches  suggested  by  the 
conunent.  Therefore,  formulation  and 
labeling  requirements  for  similar  foods 
within  a  product  class  would  continue 
to  be  different.  Such  a  situation  could 
lead  to  consumer  confusion  and  to 
inefficient  enforcement  of  the  act. 

In  contrast,  taking  the  approach 
suggested  in  the  petitions  and  proposed 
by  the  agency,  i.e.,  deleting  the 
standards  for  lower-fat  dairy  products 
and  providing  for  their  composition  and 
labeling  in  accordance  with  the  general 
standard,  will  provide  maximum 
flexibility  for  manufiactiirers  in  using 
new  ingredients  and  technologies  and 
increased  product  choices  for 
consumers.  Therefore,  the  agency 
concludes  that  this  approach  most 
closely  fulfills  the  goals  of  the 
President's  reinventing  government 
initiative  of  simplifying  regulations  and 
easing  the  burden  on  the  regulated 
industry. 

13.  Two  comments  objected  that  the 
proposed  rule  that  would  require  lower- 
fat  yogurt  to  be  fortified  with  vitamin  A 
to  the  level  in  full  fat  yogtut.  The 
conunents  argued  that  such  a 
requirement  would  make  little  sense 
because  full  fat  yogurt  is  not  widely 
marketed  in  this  country.  (One  comment 
maintained  that  full  fat  yogurt 
constitutes  less  than  1  percent  of  the 
yogurt  market  in  the  United  States.) 
These  comments  argued  that,  because 
full  fat  yogvul  is  not  widely  marketed, 
the  purpose  for  the  nutritional 
equivalence  requirement  in  §  130.10, 
i.e.,  to  ensure  that  foods  that  substitute 
for  traditional  products  contain 
essential  nutrients  in  amounts 
consistent  with  the  reference  food,  does 
not  apply.  These  comments  argued  that, 
because  consumers  are  not  replacing 
full  fat  yogurt  with  lower-fat  yogurt 

[iroducts  but  rather  are  consuming 
ower-fat  yogiul  as  their  primary 
product,  it  is  not  only  inappropriate  but 
also  unnecessary  to  require  that  lower- 
fat  yogxirt  products  be  nutritionally 
equivalent  to  full  fat  yogint.  Conversely, 
sevei^l  conunents  noted  that  full  fat 
yogurt  is  a  significant  source  of  vitamin 
A,  containing  up  to  14  percent  of  the 
RDI. 

FDA  disagrees  with  comments  that 
argued  that  requiring  a  substitute  food 
to  be  nutritionally  equivalent  to  a 
product  that  is  rarely  marketed  (i.e.,  full 
fat  yogurt)  is  inappropriate.  Market 
share  is  not  a  criterion  for  deciding  the 
traditional  food  for  which  the  new  food 
named  in  accordance  with  §  130.10 
substitutes.  Foods  named  in  accordance 
with  §  130.10  use  the  name  of  the 
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traditional  standardized  food  and  a 
nutrient  content  claim  that  describes 
how  the  new  food  deviates  fitim  the 
traditional  food.  Thus,  in  the  case  of 
"low&t"  or  "nonfat  yogurt"  that  is 
named  in  accordance  with  §  130.10,  the 
traditional  standardized  food  is 
"yogurt"  as  defined  in  §  131.200. 

Further,  as  FDA  noted  in  the  general, 
standard  final  rule  (58  FR  2431  at  2436), 
a  food  may  resemble  or  substitute  for 
more  than  one  food  (e.g.,  nonfat  cottage 
cheese  may  substitute  for  cottage  cheese 
(§  133.128)  or  for  dry  ctutl  cottage 
cheese  (§  133.129)).  However,  the  food 
may  not  be  nutritionally  inferior  to  the 
standardized  food  whose  name  is  used 
in  the  identity  statement  for  the 
substitute  food.  If  the  agency  were  to 
revoke  the  standards  for  both  lowfat  and 
nonfat  yogurt,  lower-fat  yogurt  products 
made  under  §  130.10  would  have  to  be 
nutritionally  equivalent  to  the 
standardized  food  (i.e^  yogurt)  whose 
name  is  used  in  the  identity  statement 
of  the  foods. 

FDA  advises  that  such  a  result  is  fully 
consistent  with  the  regulatory  approach 
that  FDA  has  taken  since  1973.  As  FDA 
stated  above  in  comments  9  and  10  of 
this  dociunent,  since  that  time, 
consumers  have  had  the  assurance  that 
substitute  foods  are  nutritionally 
equivalent  to  the  foods  for  whicii  they 
substitute,  or  that,  if  they  are  not,  this 
fact  is  disclosed  on  the  label,  i.e.,  by  the 
use  of  the  term  "imitation." 
Furthermore,  it  would  be  inconsistent  to 
use  the  fat  level  of  fiill  fat  yogurt  for 
claims  purposes  (the  name  "lowfat 
yogurt"  implies  that  there  is  a  yogurt 
that  is  not  lowfat,  or  else  the  food  would 
have  to  be  called  "yogurt,  a  lowfat 
food"),  but  not  for  piuposes  of 
establishing  a  nutrient  baseline  (i.e.,  the 
vitamin  A  level).  Therefore,  the  agency 
rejects  this  argtunent. 

At  the  same  time,  the  agency 
recognizes  that,  for  some  dairy  product 
manufacturers,  this  final  rule  will  result 
in  relabeling,  reformulation,  and 
equipment  costs.  Whether,  and  to  what 
extent,  a  manufacturer  incius  costs  as  a 
result  of  this  final  rule  will  depend,  in 
part,  on  the  types  of  products  that  the 
manufacturer  produces  and  whether 
those  products  are  in  compliance  with 
the  nutrient  content  claim  requirements. 

FDA  notes,  however,  that  yogurt  is 
unique  among  the  products  listed  in  the 
proposal  in  that  both  of  the  following 
conditirais  apply.  First,  the  existing 
standards  of  identity  for  yogurt  products 
do  not  require  vitainin  addition. 
Secondly,  these  standards  cover  nearly 
the  full  range  of  possible  fat  contents 
(i.e.,  full  fat  yogurt,  lowfat  yogurt,  and 
nonfat  yogurt).  In  contrast,  the  standards 
of  identity  for  cottage  cheese,  for 


example,  are  limited  to  full  fat  and 
lowfat  foods.  Thus,  historically,  the 
yogurt  industry  has  not  had  the  same 
need  to  produce  modified  versions  of 
the  standardized  food  under  TMP's  or 
under  the  general  standard  as 
manufacturers  of  other  standardized 
dairy  products  have  had  to  do  to  make 
lowfat  and  nonfat  products.  To  cite 
another  example,  although  the 
standards  for  fluid  milk  products  in  part 
131  cover  a  wide  range  of  fat  levels, 
vitamin  A  addition  is  mandatory  in  the 
.lower  fat  foods,  and  the  industry 
voluntarily  adds  vitamin  D  to  ahnost  all 
milk  products.  Thus,  although  fluid 
milk  products  have  generally  not  been 
produced  under  TMP's  or  the  general 
standard,  the  milk  industry  has  the 
experience  and  equipment  necessary  for 
adding  vitamins  to  lower-fat  milk 
products  to  meet  the  nutritional 
equivalency  requirements  of  §  130.10(b). 
In  contrast,  yogurt  manufacturers  have 
significantly  less  experience  in 
producing  products  that  are  fortified 
with  vitamin  A. 

Therefore,  although  FDA  concludes 
that  vitamin  A  addition  will  not  result 
in  insurmotmtable  technical  difficulties, 
the  agency  acknowledges  that  it  may 
take  some  time  for  the  yogurt  industry 
to  overcome  any  problems  it  may 
encounter  in  fortifying  lower-fat  yogiul 
products.  Furthermore,  because  the 
yogiirt  industry  has  generally  not 
heretofore  produced  vitamin  fortified 
lower-fat  yogurt  products, 
manufacturers  who  produce  only  yogurt 
may  well  not  possess  the  equipment 
necessary  for  vitamin  fortification.  One 
comment  maintained  that  69  percent  of 
the  yogiut  industry  produces  only 
yogurt.  In  the  analysis  of  impacts 
section  of  this  preamble,  using  data 
fitsm  the  same  comment,  FDA  estimates 
that  the  cost  of  vitamin  metering 
equipment  for  the  yogiut  industry  could 
be  as  high  as  $52  million.  In  contrast, 
FDA  estimates  that  the  total  cost  of  this 
regulation  to  the  rest  of  the  dairy 
industry  will  be  approximately  $2.7 
milhon.  Therefore,  FDA  believes  that 
revoking  the  lower-fat  dairy  standards 
as  proposed  would  likely  impose  a 
disproportionately  larger  financial 
btuden  on  yogiut  manufactiuers 
compared  to  the  rest  of  the  dairy 
industry. 

Taking  into  consideration  the 
technical  difficulties  and  economic 
considerations  associated  with  the 
agency's  proposal  to  revoke  the 
standards  for  lowfat  and  nonfat  yogurt, 
the  agency  finds  that  fairness  suggests 
that  it  should  delay  final  action  on  its 
proposal  to  revoke  these  standards. 
Therefore,  FDA  is  deferring  action  on  its 
proposal  to  revoke  the  standards  of 


identity  for  lowfat  yogtut  and  nonfot 
yogxirt  for  120  days.  During  that  period, 
the  yogurt  industry  will  have  an 
opportimity  to  meet  with  the  agency 
and  to  discuss  its  progress  in  addressing 
the  vitamin  A  problems.  FDA  believes 
that  a  120-day  deferral  will  provide  an 
appropriate  balance  between  the 
problems  the  industry  faces  and 
consiuners'  interest  in  consistently  and 
fairly  labeled  foods. 

FDA  advises  that,  at  the  end  of  the 
120-day  period,  the  agency  intends  to 
move  to  resolve  the  inconsistencies 
between  use  of  the  terms  "lowfat"  and 
"nonfat"  in  the  names  of  standardized 
yogiirtlnd  the  definitions  for  these 
terms  established  under  the  nutrient 
content  claims  regulations.  FDA  further 
advises  that  deferring  action  on  the 
proposal  to  revoke  the  standards  of 
identity  for  lowfat  and  nonfat  yogurt 
does  not  change  the  agency's 
conclusions  with  regard  to  deleting  the 
other  standards  of  identity  for  lower-fat 
dairy  products. 

The  agency  does  not  believe  that  its 
decision  to  defer,  for  a  limited  time, 
action  on  the  standards  of  identity  for 
yogurt  products  will  pose  a  serious 
problem  for  consumers  because 
essentially  «dl  nonfat  yogurt,  and  the 
majority  of  lowfat  yogurt,  already 
complies  with  the  nutrient  content 
claims  requirements  with  respect  to  fat 
in  that  they  contain  less  than  0.5  and  3.0 
g  fat  per  RACX],  respectively.  In  contrast, 
approximately  two-thirds  of  the  lowftit 
milk  products  are  2  percent  milk  and, 
therefore,  contain  up  to  60  percent  more 
fat  than  is  permitted  under  the 
definition  for  "lovrfat"  (ReL  1). 

H.  Effective  Date 

14.  One  comment  objected  to  the 
proposed  effective  date  of  January  1, 
1998.  The  comment  stated  that  an 
effective  date  of  January  1, 1998,  is 
overly  generous.  It  maintained  that  this 
final  rule  could  have  a  significant 
impact  on  American's  health  and 
should  be  implemented  as  quickly  as 
possible.  The  comment  urged  the 
agency  to  move  up  the  effective  date  of 
the  final  rule  to  January  1, 1997. 

FDA  agrees  that  this  final  rule  should 
be  implemented  as  quickly  as  possible. 
However,  FDA  disagrees  that  the 
proposed  effective  date,  January  1, 1998, 
would  represent  an  unduly  long 
compliance  period.  To  minimize  the 
economic  impact  of  required  label 
changes,  FDA  periodically  aimounces 
uniform  effective  dates  for  new  food 
labeling  requirements.  On  April  15, 
1996,  FDA  published  a  proposed  rule 
(61  FR  16422)  to  establish  January  1, 
1998,  as  its  new  uniform  effective  date 
for  all  food  labeling  regulations  that 
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issue  before  January  1, 1997.  Thus,  FDA 
has  placed  this  change  on  the  same 
schedule  as  virtually  all  other  regulatory 
changes  made  before  December  31, 
1996.  Given  the  exemption  in  the  act  for 
claims  on  standardized  foods  (section 
403(r)(5)(C)).  FDA  sees  no  basis  for  an 
earUer  date. 

/.  Other  Actions — Vnresolved  Hearing 
Issue  on  the  Lowfat  Milk  and  Skim  Wlk 
Standards 

As  noted  in  the  November  9, 1995. 
proposal  (60  FR  56541  at  56546).  FDA 
published  a  notice  of  hearing  on 
objections  in  the  Federal  Registv  of 
October  6. 1983  (48  FR  45545),  to  a  final 
rule  (45  FR  81734.  December  12,  1980) 
concerning  the  standards  of  identity  for 
lowfat  miUc  and  skim  milk  (E)ocket  Nos. 
81N-204F  and  76N-0175).  The  hearing 
was  granted  on  four  issues,  three  of 
which  were  resolved.  The  remaining 
issue,  dealing  with  labeling 
requirements  of  the  standardized  foods, 
i.e.  the  reasonableness  of  the  decision  to 
prohibit  use  of  the  terms  "protein 
fortified"  and  "fortified  with  protein" 
on  labels  of  lowfat  milk  and  skim  milk 
products  containing  not  less  than  10 
percent  milk-derived  nonfat  milk 
solids),  has  been  rendered  moot  by  this 
final  rule  which  removes  the  standards 
of  identity  for  lowfat  milk  and  skim 
milk  In  §§131.135  and  131.143.  No 
further  rulemaking  procedures  regarding 
the  stayed  provisions  are  necessary. 

m.  Conciusions  Regarding  Comments 

After  review  and  consideration  of  the 
comments  it  received  in  response  to  the 
November  9,  1995.  proposal,  FDA 
concludes  that  no  evidence  or 
information  has  been  presented  that 
would  provide  a  basis  for  altering  the 
agency's  tentative  conclusion  that  it 
should  remove  the  standards  of  identity 
for  sweetened  condensed  skimmed  milk 
(§131.122).  lowfat  dry  milk  (§131.123), 
evaporated  skimmed  milk  (§  131.132), 
lowfat  milk  (§  131.135),  acidified  lowfat 
milk  (§  131.136),  cultured  lowfat  milk 
(§  131.138).  skim  (nonfat)  milk 
(§  131.143).  acidified  skim  (nonfat)  milk 
(§  131.144),  cultured  skim  (nonfat)  milk 
{§  131.146).  sour  half-and-half 
(§  131.185).  acidified  sour  half-and-half 
(§  131.187),  and  lowfat  cottage  cheese 
(§  133.131);  that  it  should  amend  the 
standard  of  identity  for  dry  cream 
(§  131.149)  by  removing  the  reference  to 
the  lowfat  milk  standard;  and  that  it 
should  amend  the  nutrient  content 
claims  regulations  for  fat.  fatty  acids, 
and  cholesterol  content  (§  ioi.62)  to 
provide  for  "skim"  as  a  synonym  for 
"nonfat"  when  used  in  labeling  milk 
products. 


Therefore,  in  this  final  rule,  FDA  is 
removing  these  standards  of  identity 
and  amending  the  standard  of  identity 
for  dry  cream,  as  proposed.  In  addition, 
FDA  is  amending  the  nutrient  content 
claims  regvdations  for  Cat,  fatty  adds, 
and  cholesterol  content  to  provide  for 
"skim"  as  a  synonym  for  "nonfat"  when 
used  in  labeling  milk  products.  FDA  is 
not  revoking  the  standards  of  identity 
for  lowiat  and  non&t  yogurt  at  this  time. 

Because  this  rulemaking  involves  the 
removal  and  amendment  of  standards  of 
identity  for  dairy  products,  it  is  subject 
to  the  formal  rulemaking  procedures  of 
section  701(e)  of  the  act.  Section  701(e) 
of  the  act  requires  that  the  agency 
provide  an  opportunity  for  objections  to 
the  final  rule.  If  any  objections  raise 
issues  of  material  foct,  the  agency  is  to 
hold  a  formal  evidentiary  bearing  on 
those  issues.  > 

rv.  Analysis  of  Impacts 

Although  this  rule  is  issued  in 
accordance  with  the  formal  rulemaking 
provisions  of  5  U.S.C.  556  and  557,  and 
is,  therefore,  exempted  from  the 
economic  analysis  requirements  of 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  FDA  has  examined  the 
economic  impUcations  of  this 
rulemaking. 

A.  Label  Changes 

There  are  approximately  1,600  lowfat 
milk  and  770  skim  (nonfat)  milk  stock 
keeping  units  (SKU's)  currently  on  the 
market.  As  a  result  of  this  rule,  all  milks 
ciurently  using  the  terms  "lowfat"  and 
"nonfat"  (or  "skim")  in  their  names 
must  comply  with  the  nutrient  content 
claim  requirements  for  those  terms. 
Some  of  these  products  are  already  in 
compliance  with  the  claim 
requirements.  Any  milk  not  in 
compliance  with  the  nutrient  content 
claim  requirements  for  "lowfat"  or 
"nonfat"  must  be  relabeled.  According 
to  the  petitioners,  most  products 
currently  labeled  as  "nonfat  milk" 
would  be  eligible  to  retain  that  name. 
However,  many  products  cxirrontly 
labeled  as  "lowfat  milk"  (i.e.,  products 
containing  more  than  1  percent  milkfat) 
would  not  be  eligible  to  retain  that  name 
and  must  be  relabeled.  Approximately 
1.000  lowfat  milk  SKU's  will  need  to  be 
relabeled. 

This  regulation  will  also  require 
changes  in  the  labels  of  sour  half-and- 
half,  acidified  sour  half-and-half,  and, 
potentially,  in  labels  of  lowfat  cottage 
cheese  products.  There  are 
approximately  16  sour  half-and-half 
SKU's  and  approximately  420  lowfat 
cottage  cheese  SKU's.  There  are  no 
acidified  sour  half-and-half  products  in 


FDA's  daU  base.  FDA  estimates  that 
approximately  192  lowfat  cottage  cheese 
product  SKU's  do  not  comply  with 
FDA's  nutrient  content  claims 
definitions  and  will,  therefore,  require 
relabeling.  However,  all  sour  half-and- 
half  products  (16  SKU's)  will  need  to  be 
relabeled  under  the  general  standard  to 
be  named  using  a  nutrient  content  claim 
and  the  name  of  the  standardized  food 
(e.g..  "reduced  fat  sour  cream"). 

■fhere  are  approximately  570  firms 
manu£acturing  products  affected  by  this 
regulation.  Of  these  firms, 
approximately  44a  are  small  firms  with 
fewer  than  500  employees. 

The  costs  of  the  relaheling  associated 
with  this  final  rule  include 
administrative,  redesign,  and  inventory 
disposal  costs.  The  administrative  costs 
are  estimated  to  be  $850  per  small  firm 
and  $6,300  per  large  firm.  The  total 
administrative  costs  associated  with  this 
proposed  regulation  are  approximately 
$1  million. 

The  agency  estimates  that  the  changes 
required  by  this  final  regulation  will 
result  in  a  simple  two-color  label 
redesign.  Also,  because  firms  will  have 
a  minimum  of  1  year  to  comply, 
redesign  costs  will  be  reduced  by  the 
fact  that  they  can  incorporate  mandated 
changes  with  previously  planned  label 
changes.  Redesign  costs  of  this 
regulation  are  estimated  at  $1,200  per 
label  or  a  total  of  $1.5  million. 

An  additional  cost  category  is  the 
label  inventory  loss  associated  with  the 
transition  from  old  to  new  labels.  The 
cost  of  label  inventory  loss  depends  on 
average  label  inventory  and  the  length 
of  the  compliance  period.  FDA  is 
establishing  an  effective  date  for  this 
final  regulation  that  will  provide 
approximately  1  year  for  firms  to  make 
any  necessary  changes.  A  1-year 
compliance  period  is  sufficient  to  allow 
producers  of  milk,  sour  half-and-half, 
and  cottage  cheese  to  use  up  existing 
stocks  of  labels.  Therefore,  label 
inventory  disposal  costs  will  be  zero. 

B.  Vitamin  Addition 

Two  comments  to  the  November  9, 
1995.  proposal  objected  to  the  absence 
of  a  discussion  in  the  economic  analysis 
section  of  the  costs  of  fortification  for 
lower-fat  yogurt  and  sour  half-and-half. 
One  comment  suggested  that  the  cost  to 
obtain  and  install  vitamin  metering 
equipment  would  be  $250,000  per  plant. 
Additionally,  using  information 
provided  in  the  same  comment,  FDA 
estimates  the  cost  of  obtaining  and 
adding  vitamin  A  to  be  $100  per  item 
per  year. 

FDA  acknowledges  that  it  neglected  to 
consider  these  costs  when  analyzing  the 
impact  of  the  proposed  rule.  FDA  notes 
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that  the  recurring  cost  of  obtaining  and 
adding  vitamin  A  will  apply  to  nearly 
all  lower-fat  dairy  products  because  die 
removal  of  fat  also  unavoidably  removes 
some  vitamin  A.  However,  the  cost  of 
obtaining  equipment  necessary  to  add 
vitamins  to  lower-fat  dairy  products  will 
only  be  inciured  by  those  plants  that  do 
not  already  possess  such  equipment 
(i.e.,  those  &rms  that  do  not  currently 
manufactiue  other  standardized  or 
nonstandardized  products  to  which  they 
routinely  add  vitamins). 

As  previously  stated  in  this  preamble. 
FDA  has  issued  over  150  TMP's  for  the 
market  testing  of  lower-fat  dairy 
products  such  as  "light  eggnog,"  "light 
sour  cream,"  "nonfat  sour  cream."  and 
"nonfat  cottage  cheese."  FDA  required 
that  these  test  products  be  nutritionally 
equivalent  to  the  full  fat,  standardized 
food.  The  proliferation  of  requests  for 
TMP's  indicfltes  that,  in  spite  of  the 
costs  of  fortification,  many  dairy 
product  manufacturers  considered  the 
ability  to  market  modified  foods  named 
by  use  of  a  nutrient  content  claim  and 
a  standardized  term  to  be  of  benefit  to 
them  and  to  consimiers. 

As  noted  earlier,  most  fluid  milk 
products  (approximately  95  percent)  tire 
currently  fortified.  FDA  does  not  expect 
this  rule  to  have  a  significant  impact  on 
the  fortification  practices  for  milk 
products.  Therefore,  this  final  rule  will 
not  impose  significant  costs  of  vitamin 
fortification  of  lower-fat  milk  products. 
Furthermore,  lower-fat  yogurt  and  sour 
cream  products  were  the  only  products 
noted  by  comments  to  the  November  9, 
1995,  proposal  for  which  comments 
claimed  the  fortification  requiremei^s 
would  be  burdensome. 

According  to  FDA  data,  the  16  sour 
half-and-half  products  currently  on  the 
market  represent  12  brands.  Products 
made  imder  the  general  standard,  e.g., 
"light  sour  cream"  or  "nonfat  sour 
cream"  are  sold  imder  11  of  those  12 
brands.  B^ause  these  products  are 
ciurently  being  made  imder  §  130.10, 
the  firms  producing  these  products 
should  already  possess  the  necessary 
equipment  for  vitamin  fortification  and 
will  only  bear  the  cost  of  obtaining  and 
adding  vitamin  A.  The  one  firm 
producing  only  sour  half-and-half  may 
need  to  purchase  equipment  for  vitamin 
addition.  Therefore,  the  cost  of  requiring 
fortification  of  sour  half-and-half 
products  may  be  approximately  $0.25 
milUon  in  the  first  year  and  $1,600  in 
each  subsequent  year. 

One  comment  stated  that  69  percent 
of  the  yogurt  industry  produces  only 
standardized  yogurt  and,  therefore,  will 
have  to  purchase  vitamin  metering 
equipment.  Thus,  it  is  possible  that  the 
cost  to  the  yogurt  industry  to  meet  the 


fortification  requirement  could  be  as 
high  as  $52  million  (300  plants  X  0.69 
(percent  of  plants  that  need  to  purchase 
equipment)  X  $250,000  (for  equipment) 
plus  a  total  of  $240,000  per  year  to 
obtain  and  add  vitamin  A).  The  agency 
notes  it  has  not  fully  evaluated  these 
figures. 

C.  Conclusion  of  Analysis 

The  agency  estimates  that  the  total 
costs  of  this  regulation  will  be 
approximately  $2.7  million.  Because 
FDA  is  deferring  action  on  the  standards 
of  identity  for  lower- fat  yogurt  products, 
this  assessment  does  not  include  costs 
to  the  yogurt  industry  in  the  costs  of  this 
final  rule.  The  agency  believes  that 
consumers  will  benefit  from  this 
regulation  because  it  will  provide 
consistency  in  the  nomenclature  of  both 
standardized  and  nonstandardized 
foods  that  bear  nutrient  content  claims. 
The  agency  also  believes  that  firms  will 
benefit  iroxn  this  regulation  in  that  it 
provides  for  greater  flexibility  than 
current  standards  of  identity  allow. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

VI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  20, 1996, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  mid  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  vtith  the  docket  number 
found  in  brackets  in  the  heading  of  this 


document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Vn.  Refierenoes 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Summary  of  market  and 
consumption  data  for  lower-fat  dairy 
products,  Laina  Bush,  Center  for  Food 
Safety  and  Applied  Nutrition.  FDA, 
1996. 

List  of  Subjects 

21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  131 

Cream,  Food  grades  and  standards. 
Milk,  Yogurt. 

21  CFR  Part  133 

Cheese,  Food  grades  and  standards. 
Food  labeling. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  parts  101,  131,  and 
133  are  amended  as  follows: 

PART  101— FOOO  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (IS  U.S.C.  1453, 
1454,  1455);  sees.  201.  301.  402.  403,  409. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331,  342,  343,  348.  371). 

2.  Section  101.62  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1)  to  read  as  lollows: 

fid  .62    Nutrient  content  claims  for  fat 
fatty  acid,  and  cholesterol  content  of  foods. 

*        •        *         •        • 

(b)  *   *  *  (1)  The  terms  "fat  free," 
"fiee  of  fat,"  "no  fat,"  "zero  fat," 
"without  fat,"  "negligible  source  of  fat," 
or  "dietarily  insignificant  source  of  fat" 
or,  in  the  case  of  milk  products,  "skim" 
may  be  used  on  the  label  or  in  labeling 
of  foods,  provided  that: 


PART  131— MILK  AND  CREAM 

3.  The  authority  citation  for  21  CFR 
part  131  continues  to  read  as  follows: 

Authority:  Sees.  201,  401.  403,  409,  701, 
721  of  the  Federal  Food,  Drag,  and  Cosmetic 
Act  (21  U.S.C  321,  341.  343,  348,  371.  379e). 
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§131.122    [R«nov«d] 

4.  Section  131.122  Sweetened 
condensed  skimmed  milk  is  removed 
from  subpart  B. 

§131.123    [Rwnoved] 

5.  Section  131.123  Lowfat  dry  milk  is 
removed  from  subpart  B. 

§131.132    [Removed] 

6.  Section  131.132  Evaporated 
skimmed  milk  is  removed  from  subpart 
B. 

§131.135    [Removed] 

7.  Section  131.135  Lowfat  milk  is 
removed  from  subpart  B. 

§131.136    [Removed] 

8.  Section  131.136  Acidified  lowfat 
milk  is  removed  from  subpart  B. 

§131.138    [Removed] 

9.  Section  131.138  Cultured  lowfat 
milk  is  removed  from  subpart  B. 

§131.143    [Removed] 

10.  Section  131.143  Skim  milk  is 
removed  from  subpart  B. 

§131.144    [Removed] 

11.  Section  131.144  Acidified  skim 
milk  is  removed  from  subpart  B. 

§  131.146    [Removed] 

12.  Section  131.146  Cultured  skim 
milk  is  removed  from  subpart  B. 

13.  Section  131.149  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follovvs: 

§131.149    Dry  cream. 

(a)  *   •   *  Alternatively,  dry  cream 
may  be  obtained  by  blending  dry  milks 
as  defrned  in  §§  131.125(a)  and 
131.147(a)  with  dry  cream  as 
appropriate:  Provided.  That  the 
resulting  product  is  equivalent  in 
composition  .o  that  obtained  by  the 
method  desr  ribed  in  the  first  sentence 
of  this  paragraph.  *    •    * 
«         *         *         *         • 

§131.185    [Removed] 

14.  Section  131.185  Sour  half-and- 
half  is  removed  from  subpart  B. 

§131.187    [Removed] 

15.  Section  131.187  Acidified  sour 
half-and-half  is  removed  from  subpart 
B. 

PART  133— CHEESE  AND  RELATED 
CHEESE  PRODUCTS 

IC.  The  authority  citation  for  21  CFR 
part  133  continues  to  read  as  follows; 

Authority:  Sees.  201.  401.  403.  409,  701. 
721  of  the  Fsderal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341,  343.  348.  371,  379e). 


§133.131    [Removed] 

17.  Section  133.131  Lowfat  cottage 
cheese  is  removed  from  subpart  B. 

Dated:  November  12,  1996. 
William  B.  Schuitz. 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  96-29485  Filed  11-19-96:  8:45  am] 

BaUNQ  CODE  4100-01-F 

21  CFR  Parts  510. 520.  and  522 

Animal  Drugs.  Feeds,  and  Related 
Products;  Clindamycin  Hydrochloride 
Liquid 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Pharmacia  &  Upjohn  Co.  The 
supplemental  NADA  provides  for 
expanding  the  use  of  clindamycin 
hydrochloride  hquid  by  adding 
indications  for  the  treatment  of  soft 
tissue  infections  (wounds  and 
abscesses)  and  dental  infections  caused 
by  or  associated  with  certain, 
susceptible  stains  of  bacteria  in  cats. 
EFFECTIVE  DATE:  November  20.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods.  Center  for  Veterinary 
Medicine  (HFV-114).  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855.  301-594-1617. 
SUPPLEMENTARY  INFORMATION:  Pharmacia 
&  Upjohn  Co.,  7000  Portage  Rd.. 
Kalamazoo.  Ml  49001-0199,  is  sponsor 
of  NADA  135-940,  which  provides  for 
use  of  Antirobe®  Aquadrops  Liquid 
(clindamycin  hydrochloride)  in  dogs  for 
treatment  of  soft  tissue  infections 
(wounds  and  abscesses),  dental 
infections,  and  osteomyelitis  caused  by 
or  associated  with  certain,  susceptible 
strains  of  aerobic  or  anaerobic  bacteria 
in  accordance  with  §  520.447  (21  CFR 
520.447).  The  firm  has  filed  a 
supplemental  NADA  that  expands  use 
of  the  drug  product  to  cats  by  providing 
for  treatment  of:  (1)  Soft  tissue 
infections  (wounds  and  abscesses)  and 
dental  infections  caused  by  or 
associated  with  susceptible  strains  of 
the  aerobic  bacteria  Staphylococcus 
aureus,  S.  intermedius,  and 
Streptococcus  spp.,  and  (2)  soft  tissue 
infections  (deep  wounds  and  abscesses) 
and  dental  infections  caused  by  or 
associated  with  susceptible  strains  of 
the  anaerobic  bacteria  Clostridium 
perfringens  and  Bacteroides  fmgiJis.  The 
supplemental  NADA  is  approved  as  of 


October  7,  1996.  and  the  regulations  are 
amended  in  §  520.447  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  addition,  the  existing  "Limitations" 
paragraph  for  use  of  the  drug  in  dogs 
(§  520.447(c)(3))  is  being  revised  to  add 
chinchillas  and  ruminating  animals  to 
the  list  of  animals  for  which  the  drug 
product  is  contraindicated. 

Also,  the  regulations  are  amended  in 
21  CFR  510.600(c)(1)  and  (c)(2)  and 
§  522.1145(a)  (21  CFR  522.1145(a))  to 
reflect  a  change  of  sponsor  resulting 
from  the  merger  of  The  Upjohn  Co.  and 
Pharmacia.  Inc.  The  new  sponsor. 
Pharmacia  &  Upjohn  Co..  informed  FDA 
of  the  change  and  subsequentiy 
requested  that  the  agency  amend  the 
regulation  in  §  522.1145(a)  that  provides 
for  use  of  Pharmacia's  Hylartin  V 
Injection  (hyaluronate  sodium.  NADA 
112-048)  to  indicate  the  new  sponsor. 

In  accordtmce  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii).  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  approval 
for  use  in  cats  qualifies  for  3  years  of 
marketing  exclusivity  beginning  October 
7.  1996,  because  the  application 
contains  reports  of  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  and  conducted 
or  sponsored  by  the  appUcant. 

The  agency  has  carefully  coasidered 
the  potential  envirorunental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

ListofSubiects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 
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21  CFR  Parts  520  and  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510.  520,  and  522  are 
amended  as  follows: 


PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501,  502,  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351.  352, 
353.  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entries  for  "Pharmacia,  Inc.,"  and 
"The  Upjohn  Co."  and  by  alphabetically 


adding  a  new  entry  for  "Phannada  & 
Upjohn  Co."  and  in  the  table  in 
paragraph  (c)(2)  by  removing  the  entry 
for  "000016"  and  by  revising  the  entry 
for  "00QD09"  to  read  as  follows: 


§510.600    Names,  addrenes,  and  drug 
labalar  codas  of  sponsors  of  approved 
applicattons. 

***** 

(c)*  •  * 
(!)•   *   * 


Firm  name  and  address 

Drug  labeter  codR 

•                                 •                                 •                                •                                 ♦ 

Pharmacia  &  Upjohn  Co.,  7000  Portage  Rd.,  Kalamazoo,  Ml  49001-0199 

•                                                                  •                                                   ■              •                                                                 •                                                                 • 

•                                  • 
000009 

*                                                                               • 

(2)«   *  • 


Drug  labelercode 

Firm  name  and  address 

•  • 

000009 

*  • 

•  •                                                                 •                                                                 •                                                                 * 

Phamiacta  &  Upjohn  Co.,  7000  Portage  Rd.,  Kalamazoo,  Ml  49001-0199                                 ' 

•  •                                                                 •                                                                 •                                                                 • 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

4.  Section  520.447  is  amended  by 
revising  the  third  sentence  in  paragraph 
(c)(3)  and  by  adding  new  paragraph  (d) 
to  read  as  follows: 

§52a447    Clindamycin  hydrochlorida 
liquid. 

•        •        *        •        • 

(c)  *  •  • 

(3)  *   *  *  Because  of  potential  adverse 
gastrointestinal  effects,  do  not 
administer  to  rabbits,  hamsters,  guinea 
pigs,  horses,  chinchillas,  or  ruminating 
animals.  *  *  * 

(d)  Conditions  of  use  in  cats — (1) 
Amount.  5.0  to  10.0  milligrams  per 
pound  of  body  weight  every  24  hours 
for  a  maximum  of  14  days  (11  to  22 
milligrams  per  kilogram  of  body  weight 
per  day). 

(2)  Indications  for  use.  Aerobic 
bacteria:  Treatment  of  soft  tissue 
infections  (wounds  and  abscesses)  and 
dental  infections  caused  by  or 
associated  with  susceptible  strains  of 


Staphylococcus  aureus,  S.  intermedius, 
and  Streptococcus  spp.  Anaerobic 
bacteria:  Treatment  of  soft  tissue 
infections  (deep  wounds  and  abscesses) 
and  dental  infections  caused  by  or 
associated  with  susceptible  strains  of 
Clostridium  perfringens  and  Bacteroides 
fragilis. 

(3)  Limitations.  Wound  infections, 
abscesses,  and  dental  infections:  Do  not 
use  for  more  than  4  days  if  no 
improvement  of  acute  infection  is 
observed.  Because  of  potential  adverse 
gastrointestinal  effects,  do  not 
administer  to  rabbits,  hamsters,  guinea 
pigs,  horses,  chinchillas,  or  ruminating 
animals.  Use  with  caution  in  animals 
receiving  neuromuscular  blocking 
agents,  because  clindamycin  may 
potentiate  their  action.  Prescribe  with 
caution  in  atopic  animals.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian. 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

5.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 


§522.1145    [AmMided] 

6.  Section  522.1145  Hyaluronate 
sodium  injection  is  amended  in 
paragraph  (a)(2)  by  removing  "000016" 
and  adding  in  its  place  "000009". 

Dated:  November  6, 1996. 
Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

(PR  Doc.  95-29696  Filed  11-19-96;  8:45  am) 

BiLUNa  CODE  *^n-o^-f 


21  CFR  Part  520 

Oral  Dosage  Form  New  Aninial  Drugs; 
Ivermectin  With  Pyrantel  Pamoate 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc.,  for  chewable  tablets 
containing  ivermectin  with  pyrantel 
pamoate.  The  product  is  used  to  prevent 
canine  heaitworm  disease  and  to  treat 
and  control  ascarid  and  hookworm 
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infections.  The  supplemental  NADA 
provides  for  expanding  the  use  for  the 
treatment  and  control  of  an  additional 
adult  hookworm  infection. 
EFFECTTVE  DATE:  November  20. 1006. 
FOR  FURTHER  MTORMATIOM  CONTACT: 
Marcia  K.  Larkins.  Center  for  Veterinary 
Medidlne  (HFV-112),  Food  and  Prug 
Administration.  7500  Standiah  PI.. 
Rockville.  MD  20855.  301-594-0614. 
SUPPLEMENTARY  MfORMATION:  Merck 
Research  Laboratories,  Division  of 
Merck  k  Co..  Inc..  P.O.  Box  2000, 
Rahway.  N)  07065,  filed  supplemental 
NADA  140-971,  which  provides  for  the 
use  of  HeartgardT*<  Plus  (ivermectin 
with  pyrantel  pamoate)  in  dogs  for  the 
treatment  and  control  of  adult 
hookworm  Ancylostoma  brazJUense 
infections.  The  product  is  used  to 
prevent  canine  heartwonn  disease  by 
eliminating  the  tissue  stage  of 
heartworm  larvae  Dirofilaria  immitis  for 
1  month  (30  days)  after  infection,  and 
for  the  treatment  and  control  of  adult 
ascarids  Toxocara  canis  and  Toxascaris 
leonina,  and  adult  hookworms  A. 
caninum,  Uncinaria  stenocepbaJa.  and 
A.  bmziliense.  The  product  is  limited  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian.  The  supplement  is 
approved  as  of  October  3. 1996,  and  the 
regulations  are  amended  in  21  CFR 
520.1196(c)(l)(ii)  to  add  treatment  and 
control  of  adult  hookworm  A. 
bmziliense.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
this  supplemental  NADA  qualifies  for  a 
3-year  marketing  exclusivity  period 
beginning  October  3.  1996.  because  it 
contains  reports  of  new  clinical  or  field 
investigations  essential  to  the  approval 
and  conducted  or  sponsored  by  the 
applicant.  The  exclusivity  period 
applies  only  to  the  added  claim  for 
treatment  and  control  of  adult 
hookworm  A.  braziliense. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 


required.  The  agency's  fjnHjpg  of  no 
significant  impact  and  the  evidence 
supf>orting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 


List  of  Sttbiecta  in  21  CFR  S20 

Animal  drugs. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  tolhe  Commissioner    I.  Baclcground 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 


Management  Branch  (HFA-305).  Food 
and  I>ug  Administration.  12420 
PaiUawn  Dr.,  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
H.  Samalik.  Center  for  Devices  and 
Radiological  Health  (HFZ-323).  Food 
and  Drug  Administration.  2094  Gaither 
Rd.,  Rockville,  MD  20850.  301-504- 
4703. 

SUPPLEMENTARY  MFORMATION: 


PART  S20— ORAL  DOSAQE  FORM 
NEW  ANMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

§S2ailM    lAmended] 

2.  Section  520.1196  Ivermectin  and 
pyrantel  pamoate  cbewable  tablet  is 
amended  in  paragraph  (c)(l)(ii)  by 
adding  the  name  ",  A.  braziliense," 
after  "Ancylostoma  caninum". 

Dated:  October  29. 1996. 

Andrew  J.  Bcauliaau, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

[FR  Doc.  96-29631  Filed  ll-l»-96;  8:45  am] 

BMJJNO  COOf  41M-01-f  . 


21  CFR  Part  810 
[Docket  No.  93N-026q 

Medical  Devtoe  Recall  Auttrarity 

AQENCY:  Food  and  IDrug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  establishing 
procedures  for  implementing  the 
medical  device  recall  authority 
provided  in  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA).  This  statutory 
authority  protects  the  public  health  by 
permitting  FDA  to  remove  dangerous 
devices  from  the  market  promptly.  This 
authority  complements  other  provisions 
of  the  device  law,  including  tracking 
arul  notification. 

DATES:  The  regulation  is  effective  May 
19.  1997. 

Written  comments  on  the  information 
collection  requirements  should  be 
submitted  by  January  21, 1997. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information 
requirements  to  the  Dockets 


In  the  Federal  Register  of  June  14, 
1994  (59  FR  30656),  FDA  published  a 
proposed  rule  to  establish  the 
procedures  it  will  follow  in  exercising 
its  medical  device  recall  authority 
j^rovided  in  the  SMDA.  Interested 
persons  were  given  until  September  12, 
1994,  to  comment  on  the  proposed 
regulation.  FDA  received  a  total  of  nine 
comments  from  an  infant  ventilator 
manufacturer,  a  regulatory  consulting 
corporation,  an  electrical  manufacturers 
association,  a  medical  device 
manufacturers  association,  a 
manufacturer  of  in  vitro  diagnostic 
products,  and  four  other  medical  device 
companies. 

n.  Summary  of  the  Final  Rule 

Section  8  of  the  SMDA  (Pub.  L.  101- 
629)  amends  section  518  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360h)  by  adding  a  new 
subsection  (e)  entitled  "Recall 
Authority."  Section  518(e)(1)  of  the  act 
provides  that,  if  FDA  finds  that  there  is 
a  reasonable  probability  that  a  device 
intended  for  human  use  wotild  cause 
serious,  adverse  health  consequences  or 
death,  FDA  shall  issue  an  order 
requiring  the  appropriate  person  to 
immediately  cease  distribution  of  the 
device,  immediately  notify  health 
professionals  and  device  user  facilities 
of  the  order,  and  instruct  such 
professionals  and  facilities  to  cease  use 
of  the  device.  Section  518(e)(2)  of  the 
act  states  that,  after  providing  an 
opportimity  for  an  informal  hearing, 
FDA  may  amend  the  cease  distribution 
and  notification  order  to  require  a  recall 
of  the  device. 

Section  502(t)  of  the  act  (21  U.S.C. 
352(t)]  provides  that  a  device  is 
misbranded  if  there  is  a  failure  or 
refusal  to  comply  with  any  requirement 
prescribed  under  section  518  of  the  act 
respecting  the  device.  Section  301(q)(l) 
of  the  act  (21  U.S.C.  331(q)(l))  makes 
the  failure  or  refusal  to  comply  with  any 
requirement  prescribed  under  section 
518  of  the  act,  or  the  causing  thereof,  a 
prohibited  act.  A  person  subject  to  a 
cease  distribution  and  notification  order 
or  a  mandatory  recall  order  issued 
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under  section  518(e)  of  the  act  under 
these  regulations,  and  who  fails  or 
refuses  to  comply,  may  therefore  be 
subject  to  regulatory  actions  by  FDA. 

Prior  to  issuing  a  cease  distribution 
and  notification  order,  FDA  will 
conduct  a  Health  Hazard  Evaluation 
which  will  take  into  account  the 
following  factors:  (1)  Whether  any 
disease  or  injuries  have  already 
occurred  from  the  use  of  the  product;  (2) 
whether  any  existing  conditions  could 
contribute  to  a  clinical  situation  that 
could  expose  humans  or  animals  to  a 
health  hazard;  (3)  the  hazard  to  various 
segments  of  the  population  who  are 
expected  to  be  exposed  to  the  product 
being  considered;  (4)  the  degree  of 
seriousness  of  the  health  hazard  to 
which  the  populations  at  risk  would  be 
exposed;  (5)  die  likelihood  of 
occiurence  of  the  hazard;  (6)  the 
consequences  of  occurrence  of  the 
hazard;  as  well  as  (7)  the  risk  of  ceasing 
distribution  of  the  device  as  compared 
with  the  risk  of  not  ceasing  distribution 
of  the  device  by  considering,  for 
example,  the  availability  of  alternate 
medical  devices. 

Under  new  §  810.11(a),  the  person 
named  in  a  cease  distribution  and 
notification  order  may  submit  a  written 
request  to  FDA  for  a  regulatory  hearing 
within  the  timeframe  specified  in  the 
order,  which,  generally,  will  not  be  less 
than  3  working  days  after  receipt  of  the 
order.  (Throughout  the  preamble  and 
the  regulation  the  term  "regulatory 
hearing"  references  the  "informal 
hearing"  under  section  518(e)  of  the 
act.)  According  to  §  810.11(b),  if  a 
request  for  a  regulatory  hearing  is 
granted,  the  regulatory  hearing  is 
limited  to  reviewing  the  actions  which 
prompted  issuance  of  the  cease 
distribution  and  notification  order  and 
determining  if  FDA  should  affirm, 
modify,  or  vacate  the  order  or  amend 
the  cease  distribution  and  notification 
order  to  require  a  recall  of  the  device 
that  was  the  subject  of  the  order.  The 
hearing  may  also  address  the  actions 
that  might  be  required  by  a  recall  order, 
including  an  appropriate  recall  strategy, 
if  FDA  later  orders  a  recall. 

Under  §  810.11(c),  if  a  request  for  a 
regulatory  hearing  is  granted,  the 
regulatory  hearing  will  be  conducted  in 
accordance  with  the  procedures  set  out 
in  section  201  (x)  of  the  act  (21  U.S.C. 
321(x))  and  part  16  (21  CFR  part  16). 
After  a  regulatory  hearing  commences, 
the  presiding  officer  may  issue  a 
simimary  decision  on  any  issue  if  he  or 
she  determines  that  there  is  no  genuine 
and  substantial  issue  of  fact  respecting 
that  issue.  Under  §810.1 1(e),  the 
presiding  officer  will  ordinarily  hold 
any  regulatory  hearing  under  §  810.11(a) 


no  fewer  than  2  working  days  after 
receipt  of  the  request  for  a  hearing  and 
no  later  than  10  working  days  after  the 
date  of  issuance  of  the  cease  distribution 
and  notification  order.  However,  FDA 
and  the  person  named  in  the  order  may 
agree  to  a  later  date  or  the  presiding 
officer  may  determine  that  the  hearing 
should  be  held  in  fewer  than  2  days. 
The  presiding  officer  shall  provide  the 
requestor  written  notification  of  the 
agency's  decision  to  affirm,  modify,  or 
vacate  the  order  or  amend  the  cease 
distribution  and  notification  order  to 
require  a  recall  of  the  device  within  15 
working  days  after  conducting  a 
regulatory  hearing. 

Under  §  810.12(a),  in  lieu  of 
requesting  a  regulatory  hearing  under 
§  810.11,  the  person  named  in  the  cease 
distribution  and  notification  order  may 
submit  a  written  request  to  FDA  asking 
that  the  order  be  modified  or  vacated. 
Such  request  must  be  submitted  within 
the  timeframe  specified  in  the  cease 
distribution  and  notification  order, 
unless  FDA  and  the  person  named  in 
the  order  agree  to  a  later  date.  In  most 
cases,  FDA  will  specify  that  a  written 
request  for  review  of  a  cease  distribution 
and  notification  order  must  be 
submitted  to  the  agency  within  10 
working  days  of  issuance  of  the  cease 
distribution  and  notification  order,  but 
generally  not  less  than  3  working  days 
after  receipt  of  the  order.  According  to 
§  810.12(c),  the  agency  official  who 
issued  the  cease  distribution  and 
notification  order  shall  provide  the 
requestor  written  notification  of  the 
decision  of  the  agency  to  affirm,  modify, 
or  vacate  the  order  or  amend  the  cease 
distribution  and  notification  order  to 
require  a  recall  of  the  device  within  15 
working  days  of  receipt  of  the  written 
request. 

According  to  §  810.13(a),  if  the  person 
named  in  a  cease  distribution  and 
notification  order  does  not  request  a 
regulatory  hearing  or  submit  a  request 
for  agency  review  of  the  order,  or,  if 
after  conducting  a  regulatory  hearing  or 
completing  agency  review  of  a  cease 
distribution  and  notification  order 
under  §  810.11  or  §  810.12.  FDA 
determines  that  the  order  should  be 
amended  to  require  a  recall  of  the 
device  with  respect  to  which  the  order 
was  issued,  FDA  shall  amend  the  order 
to  require  such  a  recall.  FDA  shall 
iunend  the  order  to  require  such  a  recall 
within  15  working  days  of  issuance  of 
a  cease  distribution  and  notification 
order  if  a  regulatory  hearing  or  agency 
review  of  the  order  is  not  requested  or 
within  15  working  days  of  conducting  a 
regulatory  hearing  under  §  810.11  or 
completing  agency  review  of  a  cease 


distribution  and  notification  order 
under  §810.12. 

According  to  §  810.14(a),  the  person 
named  in  a  cease  distribution  and 
notification  order  shall  comply  with  the 
order,  which  FDA  will  fashion  as 
appropriate  for  the  individual 
cirounstances  of  the  case.  The  person 
named  in  a  cease  distribution  and 
notification  order  modified  under 
§  810.11(e)  or  §810.12(c]  or  a  mandatory 
recall  order  issued  under  §  810.13  shall 
develop  a  strategy  for  complying  with 
the  order  that  is  appropriate  for  the 
individual  circumstances.  Under 
§810.14(b)(l],  the  person  named  in  the 
cease  distribution  and  notification  order 
modified  under  §  810.11(e)  or 
§  810.12(c)  or  a  mandatory  recall  order 
shall  submit  a  copy  of  the  proposed 
strategy  to  the  agency  within  die 
timeframe  specified  in  the  order.  Under 
§  810.14(b)(2),  the  agency  will  review 
the  proposed  strategy  and  make  any 
changes  to  the  strategy  that  it  deems 
necessary  within  7  working  days  of 
receipt  of  the  proposed  strategy.  The 
person  named  in  the  cease  distribution 
and  notification  order  or  mandatory 
recall  order  shall  act  in  accordance  with 
a  strategy  determined  by  FDA  to  be 
appropriate. 

Unaer  §  810.15(a),  the  pwrson  named 
in  a  cease  distribution  and  notification 
order  or  a  mandatory  recall  order  is 
responsible  for  promptly  notifying  each 
health  professional,  user  facilify. 
consignee,  or  individual,  as  appropriate, 
of  the  order. 

Under  §  810.16(a),  the  person  named 
in  a  cease  distribution  and  notification 
order  or  a  mandatory  recall  order  shall 
submit  periodic  status  reports  to  FDA  to 
enable  the  agency  to  assess  the  person's 
progress  in  complying  with  the  order. 

Under  §  810.17,  the  person  named  in 
a  cease  distribution  and  notification 
order  or  a  mandatory  recall  order  may 
request  termination  of  the  order  by 
submitting  a  written  request  to  FDA. 
FDA  may  terminate  a  cease  distribution 
and  notification  order  or  a  mandatory 
recall  order  when  the  agency  determines 
that  the  person  named  in  the  order  has 
taken  all  reasonable  steps  to  ensure  that 
all  health  professionals,  device  user 
facilities,  consignees,  and,  where 
appropriate,  individuals  have  been 
notified  of  the  cease  distribution  and 
notification  order  and  have  complied 
with  the  instructions  to  cease  use  of  the 
device;  and  that  the  person  named  in 
the  order  has  removed  the  device  from 
the  market  or  has  corrected  the  device 
so  that  use  of  the  device  would  not 
cause  serious,  adverse  health 
consequences  or  death.  FDA  will 
respond  to  a  written  request  for 
termination  of  a  cease  distribution  and 
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notification  or  recall  order  within  30 
working  days  of  its  receipt. 

Under  §  810.18,  the  agency  will  make 
available  to  the  public  in  the  weekly 
FDA  Enforcement  Report  a  descriptive 
listing  of  each  new  mandatory  recall 
issued  under  §  810.13. 

III.  Relationahip  Between  Temporary 
Suspension  of  Approval  of  a  Pronarket 
Approval  Application  (PMA)  or  PMA 
Supplement  and  Medical  Device  Recall 
Authority 

The  SMDA  provided  FDA  with, 
among  other  things,  the  authority  to 
issue  orders  to  temporarily  suspend  the 
approval  of  a  PMA  or  a  PMA 
supplement  and  to  recall  medical 
devices. 

Section  9  of  the  SMDA  amends 
section  515(e)  of  the  act  (21  U.S.C. 
360e(e))  by  adding  section  515(e)(3)  of 
the  act  which  provides  the  agency  with 
the  authority  to  temporarily  suspend 
approval  of  a  PMA.  This  authority 
applies  to  the  original  PMA.  as  well  as 
to  any  PMA  supplement(s).  for  a 
medical  device.  Section  515(e)(3)  of  the 
act  and  21  CFR  814.47.  the 
implementing  regulation,  provide  the 
agency  with  a  quick  method  of 
removing  dangerous  devices  from  the 
market  pending  resolution  of  permanent 
PMA  or  PMA  supplement  withdrawal 
proceedings. 

The  agency's  authority  to  temporarily 
suspend  approval  of  a  PMA  and/or  its 
PMA  supplements  may  be  invoked 
when  FDA  wants  a  manufacturer  to 
remove  from  the  market  the  class  III 
device  that  was  approved  under  the 
subject  PMA  or  PMA  supplement, 
pending  permanent  withdrawal  of 
approval  of  the  PMA  and/ or  PMA 
supplements.  On  the  other  hand.  FDA's 
medical  device  recall  authority  may  be 
invoked,  for  example,  when  FDA  wants 
an  individual  to  cease  distribution  and/ 
or  recall  certain  lots,  batches,  models,  or 
complete  product  lines  of  class  I,  class 
II,  or  class  III  devices  that  have  been 
introduced  into  commerce  until  such 
devices  are  brought  into  compliance. 

The  threshold  criteria  are  identical  for 
invoking  the  medical  device  recall 
authority  and  the  authority  to 
temporarily  suspend  approval  of  a  PMA 
or  PMA  supplement.  FDA  may  issue  an 
order  under  either  one  of  these 
authorities  only  when  FDA  has  invoked 
that  authority  and  has  determined  under 
that  authority  that  there  is  a  reasonable 
probability  that  continued  distribution 
of  a  device  would  cause  serious,  adverse 
health  consequences  or  death. 
Flulhermore,  under  both  authorities, 
FDA  must  provide  the  person  subject  to 
the  order  and  the  holder  of  the  approved 
PMA  or  PMA  supplement  for  the  device 


with  an  opportimity  for  a  regulatory 
hearing.  In  both  situations,  if  a  request 
for  a  regulatory  hearing  is  granted,  the 
regulatory  hearing  is  to  be  conducted  by 
FDA  under  part  16. 

The  agency  may  invoke  either  its 
medical  device  recall  authority  or  its 
authority  to  temporarily  suspend 
approval  of  the  PMA  and/ or  PMA 
supplements  for  a  class  III  device  or 
both  at  once.  If  both  authorities  are 
invoked,  and  if  regulatory  hearings  are 
requested  and  granted  with  respect  to 
each  one,  the  medical  device  recall 
regulatory  hearing  will  be  combined 
with  the  temporary  suspension  of 
approval  of  a  PMA  and/or  PMA 
supplements  regulatory  hearing.  This 
combined  regulatory  hearing  will  occiu 
after  FDA  msdkes  the  requisite  finding, 
issues  a  cease  distribution  and 
notification  order,  and  issues  a  letter  of 
intent  to  temporarily  suspend  approval 
of  a  PMA  and/or  PMA  supplements. 
This  combined  regulatory  hearing  will 
not  eUminate  the  PMA  and/or  PMA 
supplements  holder's  opportunity  for  a 
regulatory  hearing  prior  to  permanently 
withdrawing  approval  of  a  PMA  and/or 
PMA  supplements.  (See  section 
515(e)(1)  of  the  act.) 

rv.  Summary  and  Analysis  of 
Comments  and  FDA's  Responses 

A.  General  Comments 

1.  Various  comments  noted  the 
absence  of  formal  deadlines  for  the 
following:  Issuance  of  a  cease 
distribution  and  notification  order 
(proposed  §  810.10(a));  completion  of  a 
regulatory  hearing  (proposed 
§810.11(e));  receipt  of  a  written  request 
for  review  of  a  cease  distribution  and 
notification  order  (proposed 
§  810.12(c));  issuance  of  a  mandatory 
recall  order  (proposed  §  810.13(a)); 
amending  a  cease  distribution  and 
notification  order  to  include  a 
mandatory  recall  order  after  an  initial 
determination  that  a  recall  is  not 
necessary  (proposed  §810. 13(e)  deleted 
in  the  final  regulation):  review  and 
acceptance  of  a  cease  distribution  and 
notification  of  mandatory  recall  strategy 
prior  to  initiating  the  strategy  (proposed 
§  810.14(a)(7),  renumbered  as 
§  810.14(b)(2)  in  the  final  regulation); 
and  receipt  of  a  request  for  termination 
of  a  cease  distribution  and  notification 
order  or  a  recall  order  (proposed 
§810.17(c)). 

The  comments  requested  deadlines 
for  these  actions.  Moreover,  the 
comments  requested  that  FDA 
automatically  vacate  cease  distribution 
and  notification  orders,  mandatory 
recall  orders,  and/or  strategies  in  the 
absence  of  FDA  action  within  a  fixed 


number  of  days.  According  to  these 
comments,  the  absence  of  deadlines 
creates  the  possibility  that  such  orders 
will  become  a  preliminary  or  permanent 
injimction  in  those  sitiiations  where 
FDA  is  slow  in  completing  its 
deliberations. 

Two  other  comments  stated  that  the 
absence  of  such  deadlines  is 
inconsistent  with  the  congressional 
intent  that  "the  hearing  be  analogous  to 
a  hearing  on  a  temporary  restraining 
order"  (TRO).  According  to  these 
comments,  hearings  commAnced  under 
a  TRO  occur  prior  to  the  issuance  of  a 
TRO,  and  TTlO's  remain  in  effect  for  a 
limited  time  period  not  to  exceed  10 
days  while  the  coiul  decides  whether  or 
not  to  issue  a  preliminary  injunction. 

FDA  agrees  that  time&tunes  for  certaia 
agency  actions  in  the  recall  context 
would  be  useful. 

FDA  will  be  given  15  working  days  to 
complete  its  deliberative  process 
following  the  completion  of  a  regulatory 
hearing  (§  810.11(e))  or  receipt  of  a 
written  request  for  review  of  a  cease 
distribution  and  notification  order 
(§  810.12(c)).  Accordingly,  under 
§  810.13(a).  FDA  will  amend  a  cease 
distribution  and  notification  order  to 
include  a  mandatory  recall  within  15 
working  days  of  issuance  of  the  cease 
distribution  and  notification  order  if  a 
regulatory  hearing  or  agency  review  of 
the  order  is  not  requested,  within  15 
working  days  of  denying  a  request  for  a 
hearing,  or  within  15  working  days  after 
conducting  a  regulatory  hearing  under 
§  810.11  or  receiving  a  written  request 
for  review  of  a  cease  distribution  and 
notification  order  under  §  810.12. 

FDA  has  omitted  proposed  §  810.13(e) 
from  the  final  rule.  Therefore,  there  is 
no  need  to  consider  establishment  of  a 
deadline  for  this  section. 

Under  §  810.14(b)(2).  the  agency  will 
review  and  amend,  reject,  or  accept  a 
proposed  strategy  for  a  cease 
distribution  and  notification  order 
modified  under  §  810.11(e)  or 
§  810.12(c)  or  a  mandatory  recall  within 
7  working  days  of  receipt  of  such  a 
strategy. 

As  suggested  by  the  legislative 
history,  under  §  810.17(c),  FDA  will 
respond  to  a  written  request  for 
termination  of  a  cease  distribution  and 
notification  or  recall  order  within  30 
working  days  of  its  receipt.  (See  S.  Rept. 
513, 101st  Cong.,  2d.  sess.  37  (1990).) 

FDA  believes  it  is  imnecessary  to 
establish  a  deadline  imder  §  810.10(a) 
because  imtil  FDA  issues  a  cease 
distribution  and  notification  order  the 
firm  may  continue  to  distribute  medical 
devices.  Therefore,  under  this  section, 
FDA's  failure  to  act  within  a  specified 


Federal  Rjegister  /  Vol.  61.. No.  225  /  Wednesday,  November  20.  1996  /  Rules  and  Regulations 59007 


timeframe  would  not  aSeet  a  company's 
ability  to  distribute  product^. 

In  tine  interest  of  public  health,  FDA 
disagrees  that  it  should  automatically 
v{u:ate  cease  distribution  and 
notification  orders,  mandatory  recall 
orders,  and/or  strategies  if  FDA  fails  to 
act  within  the  number  of  days  specified 
for  the  various  actions  above.  Moreover, 
the  agency  disagrees  with  the  comments 
that  stated  that  formal  deadlines  are 
needed  because  Congress  analogized  the 
regulatory  hearing  to  a  judicial  hearing 
on  a  TRO.  The  point  of  Congress' 
analogy  to  TRO's  is  that  the  agency 
should  be  able,  when  needed,  to  provide 
notice,  hold  the  regulatory  hearing,  and 
issue  its  decision  in  a  single  day.  (See 
H.  Rept.  808, 101st  Cong.,  2d  sess.  29 
(1990).)  That  is.  Congress  intended  to 
permit  the  agency  to  act  quickly,  but  it 
did  not  intend  to  require  the  agency  to 
do  so. 

2.  A  comment  requested  that  the  rule 
be  modified  to  include  examples  and/or 
more  specific  standards  or  factors  to  be 
met  before  a  cease  distribution  and 
notification  or  mandatory  recall  occurs, 
which  would  ensiue  consistency  among 
such  decisions. 

In  drafting  the  SMDA,  both  the  House 
of  Representatives  and  the  Senate 
focused  on  the  implementation  and 
enforcement  of  section  518  of  the  act 
since  its  enactment  in  the  Medical 
Device  Amendments  of  1976  (Ihib.  L. 
94-295)  (the  amendments).  (See  59  FR 
30656,  June  14, 1994.)  Section  518  of 
the  act  authorizes  FDA  to  require 
notification  of  a  risk  to  health  presented 
by  a  medical  device,  or  to  require  repair, 
replacement,  or  refund  of  the  piuchase 
price  of  a  device.  The  House  of 
Representatives  noted  that  under 
section  518(b)  of  the  act: 

(Elven  when  the  FDA  has  discovered  a 
serious  health  hazard  associated  with  a 
medical  device,  the  Agency  foces  a  unique 
iMrrier  to  enforcing  important  administrative 
remedies.  Unlike  other  health  and  safety 
agencies,  FDA  may  not  take  administrative 
action  to  order  a  defsctive  device  recalled 
unless  it  can  show  that  the  device  did  not 
meet  the  8lateK>f-the-art  at  the  time  it  was 
designed  and  manufactured. 
(H.  Rept.  808, 101st  Cong.,  2d  sess.  14 
(1990)) 

Furthermore,  the  Senate  fotmd  that 
"[T]he  'repair,  replacement,  or  refund' 
provisions  of  section  518(b)  of  the  Act 
have  never  been  used.  Section  518(b)'s 
intricate  findings  and  procedures  have 
served  as  an  inappropriate  deterrent  to 
its  use."  (See  S.  Rept.  513. 101st  Cong.. 
2d  sess.  19  (1990).)  Based  on  these 
findings.  Congress  determined  that  a 
more  simplified  and  strengthened  recall 
authority  was  needed.  Thus.  Congress 
explicitly  stated  that,  imder  the  new 
reodl  authority.  FDA  "will  have 


considerable  discretion  in  determining 
whether  it  is  more  likely  than  not  that 
the  continued  distribution  of  a  device 
would  cause  serious,  adverse  health 
consequences  or  death."  (See  S.  Rept 
513. 101st  Cong.,  2d  sess.  19  (1990).) 

Ais  the  agency  explained  in  the 
proposed  rule: 

Tne  mandatory  recall  authority  in  section 
518(e)  of  the  act  complements  existing 
provisions  in  sections  518(a),  (b),  and  (c)  of 
the  act.  Section  518(e)  provides  that,  if  PDA 
finds  that  there  is  a  reasonable  prolrabiiity 
that  a  device  intended  for  human  use  would 
cause  serious,  adverse  health  consequences 
or  death,  FDA  may  order  the  appropriate 
person(8)  to  immeidiately  cease  distribution 
of  the  device,  to  immediately  notify  health 
professionals  and  device  user  facilities  of  the 
order,  and  to  instruct  such  professionals  and 
facilities  to  cease  use  of  the  device.  Section 
51 8(e)  of  the  act  also  states  that,  after 
providing  an  opportunity  for  an  informal 
hearing,  FDA  may  amend  the  cease 
distribution  and  notification  order  to  require 
a  recall  of  the  device.  This  new  authority 
protects  the  public  health  by  permitting  FDA 
to  ensure  the  prompt  removal  of  dangerous 
and  defective  devices  from  the  market 
59  FR  30656.  Under  this  provision, 
therefore,  the  agency  has  the  discretion 
both  to  invoke  the  provision  and,  once 
the  provision  is  invoked  and 
appropriate  findings  are  made,  to 
exercise  discretion  regarding  issuance  of 
any  orders  under  this  provision. 

While  having  necessmy  discretion 
under  this  provision.  FDA  also 
recognizes  that  it  is  important  to 
exercise  that  discretion  judiciously. 
Accordingly,  under  21  CFR  5.56.  the 
Directors  and  Deputy  Directors  of  the 
Center  for  Devices  and  Radiological 
Health  (CDRH);  the  Center  for  Drug 
Evaluation  and  Research  (CDER),  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  ami  the  Directors  and 
Deputy  Direct(Hs  of  the  Offices  of 
Compliance  of  CDRH,  CDER,  and  CBER 
are  the  FDA  officials  within  these 
centers  authorized  to  invoke  section 
518(e)  of  the  act  for  medical  devices 
assigned  to  their  respective 
organizations.  Limiting  decisionmaking 
authority  to  these  FDA  headquarters 
officials  will  help  to  ensure  consistent 
determinations  regarding  whether  to 
issue  such  orders. 

Moreover,  for  cease  distribution  and 
notification  orders  and  recall  orders, 
FDA  interprets  the  standard  in 
§§  810.10(a)  and  810.13  to  match  very 
closely  the  elements  of  a  class  I 
volimtary  recall  imder  part  7,  subpprt  C 
(2l  CFR  part  7,  subpart  C),  for  which  the 
agency  has  a  long  record  of  experience. 
Because  FDA  expects  that  most  device 
manufacturers  will  voltmtarily  initiate  a 
recall,  it  also  expects  that  most  serious 
health  hazards  associated  with  use  of 
devices  warranting  a  recall  will 


continue  to  be  handled  under  the 
voluntary  recall  guideline  found  in  part 
7,  subpart  C 

3.  Several  conunents  stated  that  the 
proposed  rule  fails  to  provide  the 
individual  named  in  the  cease 
distribution  and  notification  order  with 
the  following  opportunities  to  be  heard 
prior  to  issuance  of  the  order:  (a)  To 
petition  for  a  hearing  prior  to 
notification  of  customers  of  a  cease 
distribution  order,  (b)  to  provide  data 
and/or  conunents  from  their  firm 
regarding  the  safety  and  effectiveness  of 
the  firm's  device  before  a  cease 
distribution  and  notification  order  is 
issued;  (c)  to  provide  for  review  by 
outside,  experienced  medical  experts 
and/or  cliiucians  who  use  the  device; 
(d)  to  provide  for  open,  informal 
communications  between  FDA  and 
expert  consultants  prior  to  or  in  lieu  of 
a  cease  distribution  and  notification 
order,  (e)  to  discuss  with  FDA  the  basis 
for  the  cease  distribution  and 
notification  order  before  taking  action; 
or  (f)  to  hold  a  hearing  prior  to  the  time 
when  the  individual  subject  to  the  order 
must  take  the  specified  actions, 
including  notifying  affected  users. 

Another  conunent  noted  that  FDA's 
requirement  that  device  user  facilities 
must  still  be  notified  if  a  hearing  is 
requested  defeats  the  intent  of  section 
518(e)  of  the  act.  According  to  the 
comment,  it  is  meaningless  to  hold  a 
hearing  on  the  acticms  required  by  the 
order  or  for  the  Secretary  to  vacate  the 
order  if  the  person  subject  to  the  order 
already  has  taken  the  specified  actions, 
including  notification  of  affected  users. 

FDA  agrees  with  the  value  of 
constilting  with  the  device  manufacturer 
prior  to  isstiance  of  a  cease  distribution 
and  notification  order.  Accordingly, 
FDA  has  amended  §  810.10(a)  to  provide 
that  before  FDA  makes  the  requisite 
finding  that  there  is  a  reasonable 
probability  that  a  device  would  cause 
serious,  adverse  health  consequences  or 
death,  FDA  will  informally  notify  the 
appropriate  individual  of  its  tentative 
findings  and  provide  the  appropriate 
individual  with  an  opportunity  to 
consult  with  the  agency.  Because  it  may 
be  necessary  for  the  agency  to  act 
quickly  to  protect  the  public  health,  the 
extent  of  this  consultation  may  be 
limited.  The  agency  nevertheless 
expects  that,  typically,  during  this 
informal  notification  stage  the 
individual  may  provide  FDA  with  data 
and/or  comments  regarding  the  safety 
and  effectiveness  of  the  device,  may 
provide  review  by  outside,  experienced 
medical  experts,  may  soUcit 
commimications  from  expert 
consultants,  and/or  may  discuss  the 
basis  of  the  order  with  FDA.  During  this 
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stage.  FDA  %vill  provide  the  appropriate 
individual  with  an  opportunity  to 
convince  FDA  that  there  is  no  basis  for 
the  agency  to  make  the  requisite  finding, 
or,  alternatively,  for  that  appropriate 
individual  to  conclude  that  the  device 
should  be  voluntarily  recalled. 

If  the  appropriate  person  convinces 
FDA  that  there  is  no  basis  for  making 
the  finding  that  there  is  a  reasonable 
probability  that  a  device  would  cause 
serious,  adverse  health  consequences  or 
death  or  that  the  appropriate  person  has 
acted  responsibly  in  conducting  an 
adequate  voluntary  recall.  FDA  will  not 
likely  make  such  a  finding.  However,  if 
the  appropriate  person  fails  to  convince 
FDA  that  there  is  no  basis  for  such  a 
finding  or  fails  to  act  responsibly  in 
conducting  an  adequate  voluntary 
recall,  the  agency  will  make  the 
requisite  finding.  In  either  case,  the 
individual  is  provided  with  an 
opportunity  to  challenge  FDA's 
tentative  findings  before  the  agency 
adopts  them. 

Moreover,  under  the  legislative 
history  of  the  medical  device  recall 
authority,  individuals  must  immediately 
notify  customers  and  cease  distribution 
under  an  order,  after  which  the 
opportunity  for  a  hearing  follows: 

The  conference  agreement  requires  the 
Secretary,  after  making  an  appropriate 
finding,  to  issue  an  initial  order  providing  for 
the  immediate  cessation  and  use  of  the 
device,  with  an  informal  hearing  to  follow 
within  to  days  to  determine  whether  to 
vacate  the  order  or  whether  to  amend  the 
order  to  require  a  recall. 
(H.  Conf.  Rept.  959.  101st  Cong..  2d 
sess.  25  (1990)) 

FDA  has  interpreted  this  statement  to 
mean  that  if  a  hearing  is  requested,  the 
devic6  still  may  not  be  distributed  and 
health  professionals  and  device  user 
facihties  must  still  be  notified.  (See  59 
FR  30656  at  30657.) 

4.  Several  comments  implied  that  the 
medical  device  recall  regulation  needs 
to  clarify  the  criteria  for  issuing 
mandatory  recall  orders. 

A  recall  may  occur  only  after  FDA  has 
done  the  following:  (a)  Made  the 
requisite  finding,  (b)  issued  a  cease 
distribution  and  notification  order,  (c) 
provided  the  person  named  in  the  cease 
distribution  and  notification  order  with 
an  opportunity  for  a  regulatory  hearing, 
and  (d)  determined  that  a  recall  of  a 
device  from  a  device  user  facility  will 
not  present  a  greater  health  risk  than  the 
health  risk  of  not  recalling  the  device 
from  use.  Under  the  medical  device 
recall  regulation.  FDA  may  amend  a 
cease  distribution  and  notification  order 
to  include  a  mandatory  recall  in  three 
circumstances. 

Under  the  first  circumstance,  FDA 
may  amend  a  cease  distribution  and 


notification  order  to  include  a  recall  if 
the  individual  named  in  the  cease 
distribution  and  notification  order 
complies  with  the  order  and  requests  a 
regulatory  hearing,  but  is  unable  to 
demonstrate  that  all  devices  subject  to 
the  order  do  not  pose  a  reasonable 
probability  of  causing  serious,  adverse 
health  consequences  or  death.  If  the 
individual  named  in  the  order  is  able  to 
demonstrate  that  devices  do  not  pose  a 
reasonable  probability  of  causing 
serious,  adverse  healdi  consequences  or 
death,  then  FDA  will  allow  those 
devices  to  be  distributed  and  used. 
Simultaneously,  in  accordance  with 
section  518(e)(1)  of  the  act.  FDA  will 
vacate  the  cease  distribution  and 
notification  order  for  these  devices 
because  inadequate  grounds  exist  to 
support  the  actions  required  by  the 
cease  distribution  and  notification 
order. 

Under  the  second  circumstance.  FDA 
may  amend  a  cease  distribution  and 
notification  order  to  include  a  recall 
order  if  the  individual  named  in  the 
order  does  not  comply  with  the  order 
and  does  not  request  a  regulatory 
hearing.  FDA  will  issue  a  recall  order  to 
retrieve  the  devices  that  were  shipped  to 
wholesalers,  retailers,  or  users  contrary 
to  the  cease  distribution  and  notification 
order  when  these  devices  continue  to 
pose  a  reasonable  probability  of  causing 
serious,  adverse  health  consequences  or 
death. 

Under  the  third  circtmistance.  FDA 
may  amend  a  cease  distribution  and 
notification  order  to  include  a 
mandatory  recall  if  the  individual 
named  in  the  order  complies  with  the 
order  and  initiates  a  voluntary  recall 
which  is  found  to  be  ineffective,  i.e..  the 
devices  subject  to  voluntary  recall 
actions  continue  to  pose  a  reasonable 
probability  of  causing  serious,  adverse 
health  consequences  or  death.  In  this 
situation,  FDA  may  amend  the  order  to 
include  a  mandatory  recall  because  the 
devices  continue  to  pose  a  reasonable 
probability  of  causing  serious,  adverse 
health  consequences  or  death. 

In  all  the  circumstances  described 
above,  FDA  retains  the  authority  to 
amend  the  cease  distribution  and 
notification  order  to  include  a  recall 
order  because  the  devices  subject  to  the 
cease  distribution  and  notification  order 
continue  to  pose  a  reasonable 
probability  of  causing  serious,  adverse 
healt%  consequences  or  death. 

5.  A  comment  stated  that  some  FDA 
personnel  would  use  proposed 
§  810.11(a)  to  estabhsh  unreasonable 
deadlines  for  requesting  a  regulatory 
hearing.  The  comment  emphasized  that 
FDA's  regulations  relating  to  regulatory 
hearings  (§  16.22(b))  specify  that  the 


manufacturer  is  to  have  a  Tniniiniim  of 
3  working  days  to  request  a  hearing. 
Thus,  the  comment  recommended  that 
the  section  be  revised  as  follows:  "Any 
request  for  a  regulatory  hearing  shall  be 
submitted  in  writing  to  the  agency 
employee  identified  in  the  order  within 
the  timefiame  specified  by  FDA,  which 
shall  not  be  less  than  three  working 
days." 

According  to  two  comments, 
proposed  §  810.11(e).  which  allows  FDA 
to  hold  a  regulatory  hearing  in  less  than 
3  days  from  the  date  of  notice  of  the 
order,  provides  inadequate  notice  and 
opportunity  to  prepare  for  an  informal 
hearing,  e.g.,  to  prepare  expert 
witnesses.  Therefore,  one  of  the 
comments  suggested  that  special 
findings  be  required  when  FDA  seeks  to 
require  a  respondent  to  participate  in  a 
regulatory  hearing  in  less  than  10  days. 
Another  comment  suggested  that  the 
phrase  "no  less  than  5  days  and  no  later 
than  10  days  after  receipt  of  the 
distribution  and  notification  order"  be 
incorporated  in  this  section.  Another 
comment  stated  that  proposed 
§810.1 1(e)  needs  to  be  more  clearly 
defined  as  to  implementation,  threshold 
for  its  use,  level  of  approval  needed  for 
this  action,  and  parameters  within 
which  it  can  be  used  given  FDA's  broad 
authority  to  require  an  immediate 
hearing  under  this  section. 

FDA  agrees  tiiat  §  810.11(a)  and  (e) 
should  be  revised  to  reference  the 
regulatory  hearing  procedures  set  out  in 
part  16.  "rhus,  the  agency  has  changed 
§  610.11(a)  so  that  the  person  offered  an 
opportunity  for  a  hearing  has  the 
amount  of  time  specified  in  the  notice, 
which,  in  accordance  with  §  16.22(b). 
ordinarily  will  not  be  less  than  3 
woiiting  days  after  receipt  of  the  notice, 
within  which  to  request  a  hearing. 
Furthermora.  imder  §  16.24(e).  the 
agency  has  changed  §810. 11(e)  to 
require  that  a  hearing  ordinarily  will  not 
be  held  less  than  2  working  days  after 
receipt  of  the  request  for  hearing,  if  the 
request  is  granted.  In  accordance  with 
§  16.60(h),  the  Commissioner  of  Food 
and  Drugs  or  the  presiding  officer  has 
the  power  under  §  10.19  to  suspend, 
modify,  or  waive  any  provision  of  this 
part.  "This  possibility  is  reflected  in  the 
preamble  to  the  proposed  rule,  which, 
based  on  the  legislative  history,  states: 
"Where  warranted.  *  *  "  FDA  may 
require  that  the  hearing  request  be 
submitted  in  less  than  3  days,  possibly 
even  on  the  same  day  on  which  the 
person  receives  the  order."  (See  59TR 
30656  at  30657  and  30658  (citing  H. 
Rept.  808. 101st  Cong..  2d  sess.  29 
(1990)).) 

Given  the  revisions  stated  above,  FDA 
disagrees  that  proposed  §81 0.1 1(e) 
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needs  to  be  more  clearly  defined  as.to 
implementation,  threshold  for  its  use, 
level  of  approval  needed  for  this  action, 
or  parameters  within  which  it  can  be 
used.  In  all  but  the  most  extreme 
circumstances,  FDA  does  not  intend  to 
exercise  its  authority  to  hold  an 
immediate  hearing  under  §  810.11(e). 

6.  Several  comments  requested 
rephrasing  proposed  §  810.3,  which 
relates  to  computation  of  time.  One 
comment  suggested  that  it  be  rephrased 
using  the  term  calendar  days.  Another 
comment  suggested  that  this  section  be 
revised  as  follows: 

In  computing  any  period  of  time  prescribed 
or  allowed  by  this  part,  the  day  of  the  act  or 
event  from  which  the  designated  period  of 
time  begins  to  run  shall  not  be  included.  All 
other  calendar  days,  including  Saturday  and 
Simday  shall  be  included.  Federal  legal 
holidays  shall  be  excluded. 
According  to  this  comment,  there  is  no 
need  to  build  a  "weekend  and  weather" 
allowance  into  the  regulation  because 
FDA  has  in  the  past  exercised  its 
judgment  when  manufact\uers  have 
made  good  faith  efforts. 

A  comment  noted  that  imder 
proposed  §  810.11(a),  the  requirement 
that  a  request  for  a  hearing  be  submitted 
to  FDA  within  3  days  of  receipt  of 
FDA's  cease  distribution  and 
notification  order  could  collapse  into  1 
working  day  if  the  order  is  received  on 
a  Friday  and  the  computation  of  time 
defined  in  proposed  §  810.3  is  used.  To 
remedy  this  problem,  the  comment 
requested  that  FDA  either:  (a)  Change 
the  computation  of  time  method  to 
working  days  and  retain  the  3-day 
period  or  (b)  change  the  period  to  5  days 
and  retain  the  computation  of  time  as 
calendar  days. 

FDA  agrees  that  the  computation  of 
time  needs  to  be  revised  and  has 
changed  the  computation  of  time 
method  to  working  days.  Accordingly, 
FDA  has  omitted  tiie  "weekend  and 
weather  allowance"  in  §  810.3. 

7.  Two  comments  recommended  that 
proposed  §810.10(d](g)  be  eliminated 
because  it  is  both  inappropriate  and 
outside  FDA  authority  to  delegate  to 
manufacturers  the  enforcement 
responsibility  of  providing  to  the  agency 
information  respecting  the  names  and 
addresses  of  health  professionals  or 
device  user  facilities  that  are  not  in 
compliance  with  the  notification 
instructions.  Another  comment  stated 
that  this  section  will  result  in  FDA 
intruding  into  the  practice  of  medicine. 

FDA  believes  that  it  is  not  necessary 
to  include  proposed  §  810.10(d)(9)  in 
the  regulation  and  has  deleted  that 
provision  from  the  final  regulation. 

8.  A  comment  stated  that  in  the 
preamble  of  the  proposed  rule,  FDA 


notes  that  the  informal  hearing  is 
analogous  to  a  TRO.  According  to  this 
comment,  although  FDA  makes  this 
analogy,  FDA  fails  to  note  that  generally 
persons  subject  to  a  TRO  are  not 
required  to  act  before  the  hearing.  Rule 
65(b)  of  the  Federal  Rules  of  Qvil 
Procediu^  states  that  a  TRO  may  be 
granted  before  the  adverse  party  or  his 
attorney  can  be  heard  in  opposition  only 
if  "immediate  and  irreparable  injury, 
loss,  or  damage  will  result"  if  the 
restraining  order  is  not  granted. 
Accordingly,  the  comment  maintained 
that  in  order  for  FDA  to  support  a  claim 
that  action  is  required  prior  to  the 
informal  hearing,  FDA  must 
demonstrate  such  immediate  and 
irreparable  injury,  loss,  or  damage. 
Moreover,  this  comment  noted  that  the 
object  of  a  TRO  is  to  "preserve  the  status 
quo."  Requiring  the  person  subject  to  a 
cease  distribution  and  notification  order 
to  proceed  with  the  actions  required  by 
the  order,  before  he  or  she  has  an 
opportunity  to  present  the  case  as  to 
why  the  order  is  inappropriate,  defeats, 
rather  than  preserves,  the  status  quo. 

FDA  disagrees  with  this  comment 
because  it  misinterprets  the  legislative 
history,  which  does  not  include  an 
analogy  between  a  cease  distribution 
and  notification  order  and  a  TRO. 
Rather,  it  includes  an  analogy  between 
the  recall  order  and  a  TRO,  and  the  act 
and  the  regulation  both  provide  for  a 
regulatory  hearing  before  FDA  issues  a 
recall  order.  Moreover,  the  analogy  is 
directed  at  the  quick  judicial  process  for 
TRO's,  which  "can  result  in  notice,  a 
hearing  and  a  judicial  decision  in  a 
single  day."  (See  H.  Rept.  808. 101st 
Cong.,  2d  sess.  29  (1990).) 

9.  Two  comments  contended  that,  in 
a  number  of  instances,  the  language  set 
forth  in  the  preamble  is  inconsistent 
with  the  statutory  language  set  forth  in 
the  SMDA.  Specifically,  the  comments 
noted  the  following: 

(a)  The  preamble  to  the  proposed  rule 
states  that:  "The  SMDA  includes 
provisions  designed  to  expand  and 
strengthen  FDA's  authority  to  *  *  * 
remove  dangerous  ai\d  defective  devices 
from  the  market  promptly."  (See  59  FR 
30656  (emphasis  added).)  According  to 
this  comment,  the  phrase  "and 
defective"  does  not  appear  in  section  8 
of  the  SMDA,  which  establishes  the 
agency's  mandatory  recall  authority. 
Thus,  the  comment  recommended 
eliminating  the  qualifying  phrase  "and 
defective"  from  ihe  discussion 
involving  mandatory  recalls. 

FDA  notes  that  the  term  "dangerous 
and  defective  devices"  referred  to  by  the 
comment  was  used  in  the  preamble  to 
the  proposed  rule  with  regard  to  FDA's 
new  authority  under  the  SMDA  in 


general,  not  just  FDA's  new  authority 
imder  section  8  of  the  SMDA  for 
mandatory  recalls.  More  importantiy, 
under  section  8  of  the  SMDA,  the 
standard  for  issuance  of  a  cease 
distribution  and  notification  order 
applies  to  device  hazards  generally, 
whether  the  devices  are  dangerous  and/ 
or  defective,  provided  that  they  present 
a  reasonable  probability  of  causing 
serious,  adverse  health  consequences  or 
death. 

(b)  The  preamble  also  states  that 
section  518  of  the  act  "authorizes  FDA 
to  require  notification  of  a  risk  to  health 
presented  by  a  medical  device."  (See  59 
FR  30656  (emphasis  added).)  According 
to  this  comment,  the  language  set  forth 
in  section  518  of  the  act  refers  to  an 
"imreasonable  risk  of  substantial  harm." 
and  not  a  "risk  to  health"  presented  by 

a  medical  device.  Therefore,  the 
comment  recommended  that  FDA  adopt 
the  language  "unreasonable  risk  of 
substantial  harm."  in  order  to  be 
consistent  with  section  518  of  the  act. 
FDA  notes  that  the  preamble  to  the 
proposed  rule  clearly  stated  that  the 
remedies  provided  in  section  518(a).  (b), 
and  (c)  of  the  act  are  available  when  the 
agency  has  determined  that  the  device 
presents  an  unreasonable  risk  of 
substantial  harm  to  the  public  health. 

(c)  In  the  preamble  to  the  proposed 
rule,  FDA  reserved  the  right  to  amend 
a  cease  distribution  and  notification 
order  to  the  statiis  of  mandatory  recall 
order  following  a  finding  of  inadequate 
compliance  with  the  cease  distribution 
and  notification  order  or  a  finding  that 
the  voluntary  recall  actions  are 
inadequate  to  eliminate  the  risk  without 
providing  the  manufacturer  an 
opportunify  for  an  informal  hearing. 
Several  comments  contended  that  it  is 
inappropriate  and  contrary  to 
Congressional  intent  to  provide  the 
agency  with  such  broad  discretion 
relative  to  amending  a  cease  distribution 
and  notification  order. 

In  response  to  these  comments.  FDA 
has  omitted  §  810.13(e)  from  the  final 
rule. 

(d)  One  comment  requested  that  the 
preamble  to  the  final  rule  make  clear 
that  the  purpose  of  the  regulatory 
hearing  is  not  merely  to  determine  if  a 
cease  distribution  order  should  be 
revised  to  require  a  recall,  but  also  to 
determine  if  the  cease  distribution  order 
should  be  otherwise  amended  or 
vacated.  This  revision  would  make  the 
language  set  forth  in  the  preamble 
consistent  with  the  language  set  forth  in 
section  518(e)  of  the  act,  as  well  as  the 
language  set  forth  in  §  810.11(b)(1)  of 
theproposed  rule. 

The  final  regulation  has  been  revised 
to  state  that  the  purpose  of  the 
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regulatory  hearing  is  to  determine 
whether  the  order  should  be  affinned, 
modified,  or  vacated,  or  amended  to 
require  a  mandatory  recall  of  the  device. 
(See§810.U(b).) 

10.  A  comment  alleged  that  the 
regulation  would  limit  the  ability  of 
responsible  and  well-meaning 
companies  to  act  independently  to 
protect  the  public  health  in  the  face  of 
an  ill  conceived  recall  action. 

FDA  disagrees.  In  addition  to  the 
informal  consultation  prior  to  the 
issuance  of  a  cease  distribution  and 
notification  order,  the  regulatory 
hearing  provided  for  in  §810.1 1(a)  is  the 
forum  in  which  the  individual  named  in 
the  cease  distribution  and  notification 
order  can  show  that  the  cease 
distribution  and  notification  order  was 
ill  conceived.  After  the  hearing  the 
presiding  officer  can  recommend  that 
the  order  be  affirmed,  modified,  or 
vacated,  or  amended  to  require  a  recall. 
If  there  is  a  reasonable  probability  that 
death  would  occiu  if  distribution  of  the 
device  were  to  cease,  the  presiding 
officer  may  recommend  to  the  agency  at 
the  conclusion  of  the  hearing  that  the 
individual  named  in  the  order  be 
permitted  to  distribute  the  device.  The 
agency  will  base  its  final  decision  on  the 
presiding  officer's  report.  This  process 
will  ensure  that  individuals  will  have 
ample  opportunity  to  advise  the  agency 
that  they  believe  that  a  recall  under 
consideration  is  ill  conceived. 

11.  A  comment  stated  that  the  rule 
leaves  the  following  questions 
unanswered: 

(a)  What  will  customers  do  if  they  are 
in  the  midst  of  recall  efforts  and  then 
they  are  informed  that  a  recall  has  been 
modified  or  canceled  altogether? 

FDA  believes  that  the  comment  is 
concerned  with  what  customers  should 
do  when  FDA  has  issued  a  cease 
distribution  and  notification  order,  the 
individual  named  in  the  order  has 
complied  with  such  order,  a  regulatory 
hearing  has  been  held,  and  FDA  has 
vacated  the  cease  distribution  and 
notification  order.  In  this  circumstance, 
the  customers  affected  by  the  order  may 
resume  using  the  device  as  they  did 
prior  to  the  issuance  of  the  cease 
distribution  and  notification  order. 

(b)  Is  it  intended  that  manufacturers 
notify  their  customers  twice — once 
about  a  cease  distribution  order  and 
later  about  a  recall  order? 

Yes.  According  to  section  518(e)(1)(B) 
of  the  act,  under  a  cease  distribution 
and  notification  order,  the  individual 
named  in  the  order  must,  among  other 
things,  notify  health  professionals  and 
device  user  facilities  of  the  order.  If  FDA 
subsequently  amends  the  cease 
distribution  and  notification  order  to 


include  a  recall  order,  the  individual 
named  in  the  order  must  notify  health 
professionals  and  device  user  facilities, 
as  well  as  individuals  subject  to  the 
risks  associated  with  use  of  the  device. 
(See  section  518{e)(2)(B)(ii)  of  the  act.) 

12.  Several  comments  recommended 
that  all  references  to  notifying  or 
communicating  with  health 
professionals,  device  user  facilities,  and 
or  individuals  be  replaced  with 
references  to  notifying  or 
communicating  with  consignees  only. 

FDA  disagrees.  The  mandatory  recall 
regulations  are  being  established  in 
accordance  with  the  authority  granted  to 
FDA  under  section  518(e]  of  the  act. 
Section  518(e)(1)(B)  of  the  act  requires 
the  person  named  in  a  cease  distribution 
and  notification  order  to  immediately 
notify  health  professionals  and  device 
user  facilities  of  the  order  when  FDA 
has  determined  that  the  standard  for 
issuance  of  a  cease  distribution  and 
notification  order  has  been  met.  Under 
section  518(e)(2)(B)(ii)  of  the  act,  if  the 
cease  distribution  and  notification  order 
is  subsequently  amended  to  include  a 
recall  order,  the  person  named  in  the 
order  must  notify  individuals  subject  to 
the  risks  associated  with  the  use  of  the 
device,  including,  where  appropriate, 
the  patients  themselves.  Thus,  under 
section  518(e)  of  the  act  (21  U.S.C. 
360h(e))  FDA  may  not  by  regulation 
limit  notification  and  communications 
to  consignees  only. 

B.  Specific  Comments 


1.  Section  810.1 

One  comment  stated  that  this  section 
needs  to  clarify  whether  manufacturers 
ought  to  follow  the  regulation  in  the 
event  of  a  voluntary  recall.  In  such  a 
case,  will  FDA  impose  these  regulations 
in  addition  to  voluntary  efforts 
undertaken  by  manufacturers? 

The  answer  is  no.  FDA  will  not 
routinely  order  a  mandatory  recall  if  a 
voluntary  recall  has  been  effective  in 
addressing  the  problems.  Under  §  7.3(g). 
a  firm  may  initiate  a  voluntary  recall  of 
a  product  that  is  in  violation  of  the  laws 
FT)A  administers  and  against  which 
FDA  would  initiate  legal  action.  FDA 
initiates  a  mandatory  recall  under 
section  518(e)  of  the  act  when  FDA 
finds  that  there  is  a  reasonable 
probability  that  a  device  would  cause 
serious,  adverse  health  consequences  or 
death.  Voluntary  recalls  therefore  apply 
to  violative  devices  that  may  also  be 
subject  to  mandatory  recall  because  they 
have  a  reasonable  probability  of  causing 
serious,  adverse  health  consequences  or 
death.  A  firm  may  initiate  a  voluntary 
recall  of  a  violative  device  without  FDA 
intervention:  however,  if  FDA 


detennines  that  such  a  voluntary  recall 
is  not  effective  in  remedying  a  violation 
and  there  remains  a  reasonable 
probability  that  the  violative  device 
would  cause  serious,  adverse  health 
consequences,  FDA  will  invoke  the 
medical  device  recall  authority  in 
addition  to  the  voluntary  efforts  that  the 
manufacturer  has  already  undertaken. 

2.  Section  810.2(d) 

Two  comments  stated  that  including 
all  users  within  the  definition  of 
"consignee"  is  too  broad.  According  to 
one  comment,  a  manufacturer  or 
distributor  transfers  the  finished  device 
to  the  consignee,  and  cannot  control, 
record,  or  report  user  identity  imless  the 
user  is  also  liie  consignee. 

FDA  disagrees.  As  stated  in  the 
preamble  to  the  proposed  rule,  the 
definition  of  consignee  was  based  on  the 
definition  of  consignee  found  in  §  7.3. 
FDA  intended  the  definition  of 
consignee  found  in  §  7.3  to  indicate  that 
a  recall  may  extend  not  only  to 
customers  to  whom  the  firm  directly 
shipped  the  product,  but  also  to  those 
commercial  establishments  that  in  turn 
received  shipment  of  the  product  from 
the  first  customer.  (See  43  FR  26202  at 
26210,  June  16,  1978.)  With  the 
exception  of  those  devices  that  have  * 
been  identified  as  tracked  devices,  the 
agency  did  not  intend  to  imply  that  a 
recalling  firm  is  expected  or  required  to 
know  to  whom  its  products  are 
ultimately  sold.  Nor  does  the  agency 
intend  to  imply  that  the  person  named 
in  the  cease  distribution  and 
notification  order  is  expected  or 
required  to  know  to  whom  its  products 
are  ultimately  sold.  Nevertheless, 
although  the  manufacturer  or  distributor 
may  not  be  able  to  identify  the  user,  the 
commercial  establishment  that  received 
the  device  from  the  manufacturer  or 
distributor  and  who  in  turn  shipped  the 
device  to  the  user  will  be  able  to 
identify  the  user. 

The  definition  of  "consignee" 
intentionally  includes  the  term  "used  a 
device"  in  the  event  that  a  cease 
distribution  and  notification  order  or 
mandatory  recall  extends  to  the  user 
level  as  authorized  under  section 
518(e)(2)  of  the  act  and  §§  810.13(b)(1) 
and  8l0.14(c)(l)(i)(A)  of  the  regulations. 
Moreover,  FDA  is  clarifying  that  the 
term  "consignee"  does  include  health 
professionals,  but  does  not  include  lay 
individuals  or  patients,  i.e.,  nonhealth 
professionals. 

3.  Section  810.2(e)  and  (k) 

A  comment  requested  that  the  word 
"inspection"  be  removed  from  the 
definitions  of  "correction"  and 
"removal"  because  an  inspection  is  not 
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an  intervention  making  a  change  to  the 
device  as  are  all  the  other  terms 
included  in  the  definitions. 

FDA  disagrees.  The  term  "insf>ection" 
is  properly  linked  to  the  definitions  of 
"correction"  and  "removal."  Although 
an  "inspection"  is  not  an  intervention 
making  a  change  to  the  device,  it  is  a 
mechanism  for  ensuring  that  proper 
changes  to  a  device  have  been 
completed  in  accordance  with  a  cease 
distribution  and  notification  or  recall 
order.  Furthermore,  in  §  7.3(h)  of  the 
voluntary  recall  regulations,  FDA 
included  the  term  "inspection"  in  the 
definition  of  "correction"  to  cover  those 
situations  in  which  a  device  may  still  be 
used  because  circumstances  would 
prevent  repair  or  removal  of  a  device, 
e.g.,  an  implanted  device,  but  would 
nevertheless  require  positive  action  to 
ensure  the  device  in  use  is  being 
properly  monitored  by  a  physician.  (See 
43  FR  26202  at  26208,  June  16,  1978.) 
Under  the  medical  device  recall 
regulations,  an  inspection  is  considered 
a  correction  under  the  same 
circumstances.  Finally,  FDA  has 
amended  the  term  "correction"  to 
include  "destruction." 

4.  Section  810.2(h) 

Two  comments  noted  that  the 
proposed  definition  of  "reasonable 
probability"  was  written  in  the  future 
tense.  As  proposed,  these  comments 
contended,  the  definition  would  allow 
FDA  to  impose  a  mandatory  recall  on 
mere  suspicion.  Accordingly,  these 
comments  requested  that  the  definition 
be  written  in  the  past  tense. 

FDA  disagrees.  The  main  purpose  of 
a  cease  distribution  and  notification  or 
recall  order  is  to  avoid  a  serious, 
adverse  health  consequence  or  death. 
Accordingly,  the  likelihood  that  such 
harm  will  result  from  the  continued 
distribution  and  use  of  the  device,  and 
not  only  the  actual  occurrence  of  such 
a  harm,  is  the  appropriate  definition. 
The  agency  therefore  adopted  the 
definition  of  the  term  "reasonable 
probability"  that  is  found  in  the 
legislative  history  (S.  Rept.  513,  101st 
Cong..  2d  sess.  19  (1990)).  which  is 
written  in  the  future  tense.  However. 
FDA  does  not  interpret  this  to  mean  that 
the  agency  can  act  on  "mere  suspicion." 
The  agency  needs  a  firm  basis  for 
issuing  an  order  under  part  810.  and 
that  basis  must  be  commimicated  in 
writing  to  the  firm. 

5.  Section  810.2(i) 

(a)  One  comment  stated  that  the 
definition  of  "serious,  adverse  health 
consequences"  is  vague.  Because  the 
term  is  the  key  element  that  determines 
whether  it  is  appropriate  to  order  a 


notification  or  recall,  it  is  imperative 
that  the  definition  be  focused  and 
clearly  stated.  In  addition,  this  comment 
stated  that  in  wder  to  provide  some 
consistency  among  regulatory  programs. 
FDA  should  make  this  definition  relate 
to  the  definition  of  "serious  injury"  in 
the  medical  device  reporting  regulations 
found  in  21  CFR  part  803. 

FDA  disagrees.  The  definition  of 
"serious,  adverse  health  consequences" 
is  clearly  stated  and  consistent  with 
congressional  use  of  the  term  in  the 
legislative  history.  (See  S.  Rept.  513. 
101st  Cong.,  2d  sess.  19  (1990)). 
Moreover,  this  definition  is  a  crucial 
concept,  not  only  for  recall  authority, 
but  also  for  two  other  SMDA  provisions: 
Suspension  of  approval  of  a  premarket 
approval  application  and  postmarket 
surveillance.  Therefore,  this  definition 
provides  uniformity  among  other  SMDA 
regulatory  programs. 

Tb)  Another  comment  requested  that 
the  term  "serious,  adverse  health 
consequence"  be  redefined  as  an  injury 
that  is  not  treatable  by  standard  medical 
techniques.  The  second  sentence  of  the 
proposed  definition.  "Injuries 
attributable  to  a  device  that  are  treatable 
and  reversible  by  standard  medical 
techniques,  proximate  in  time  to  the 
injury,  are  not  included  within  the 
term's  definition,"  raises  unnecessary 
questions  as  to  the  timeframe  that  must 
elapse  for  an  injury  to  be  deemed 
irreversible. 

FDA  disagrees.  However,  including 
the  last  sentence  of  the  definition  of 
"serious,  adverse  health  consequences" 
is  superfluous.  The  comparable 
sentence  in  the  legislative  history  was 
intended  only  to  further  explain  the 
type  of  injury  excluded  from  the 
definition  of  serious,  adverse  health 
consequences.  (See  S.  Rept.  513,  101st 
Cong.,  2d  sess.  19  (1990).)  Accordingly, 
FDA  has  revised  §  810.2(i)  by  deleting 
the  second  sentence. 

6.  Section  810.2(j) 

(a)  One  comment  recommended  that 
the  definition  of  "recall"  be  revised  to 
comply  with  the  current  definition  of 
"voluntary  recall,"  which  restricts 
recalls  to  those  actions  relative  to  device 
defects  ''against  which  the  agency 
would  initiate  legal  action."  Another 
comment  noted  Uiat  the  concept  of  a 
recall  foimd  in  §  7.40  et.  seq.  is  much 
broader  than  that  embodied  in  this 
section.  According  to  the  comment,  the 
proposed  rule  sets  up  a  confusing 
inconsistency  because  it  does  not  revise 
the  existing  regulation. 

FDA  disagrees  with  these  comments. 
The  voluntary  recall  provisions  apply 
not  only  to  medical  devices  but  to  all 
products  subject  to  FDA  jurisdiction 


(except  electronic  products  subject  only 
to  subchapter  C  of  the  act).  The  medical 
device  recall  regidations  apply  only  to 
medical  devices  that  have  a  reasonable 
probability  of  causing  serious,  adverse 
health  consequences  or  death.  Thus,  the 
applicability  of  the  voluntary  recall 
provisions  is  necessarily  broader  than, 
and  the  criteria  for  requesting  a 
volimtary  recall  is  purposefully 
different  from,  that  of  the  medical 
device  recall  regulation.  Moreover,  a 
recall  order  issued  under  section  518(e) 
of  the  act  will  include  a  reference  to  the 
relevant  statute  and  regulations  which 
should  preclude  confusion  between  the 
two  recall  provisions. 

(b)  Another  comment  stated  that  it  is 
confusing  to  include  in  this  definition 
the  coimection  to  serious,  adverse 
health  consequences,  or  death.  Because 
the  term  "recall"  is  used  in  other 
contexts,  a  reader  unfamiliar  with  the 
context  of  the  action  in  question  would 
not  be  able  to  determine  whether  the 
recall  was  being  conducted  under  this 
authority,  under  other  sections  of  the  act 
or  regxilations,  or  voluntarily  by  the 
manufacturer.  Thus,  the  comment 
suggested  revising  the  definition  as 
follows:  "Recall  means  a  firm's  removal 
or  correction  of  a  marketed  product." 
This  comment  also  suggesteid  that  FDA 
consider  modifying  §  7.3(g)  to  read  the 
same  as  the  definition  suggested  above. 
Additionally,  the  comment 
recommended  adding  the  following 
definition:  "Mandatory  recall  means  a 
recall  undertaken  solely  pursuant  to  an 
order  from  FDA  which  contains  a 
finding  that  there  is  a  reasonable 
probability  that  the  product(s)  involved 
in  the  recall  would  cause  serious, 
adverse  health  consequences  or  death." 
In  addition,  it  was  recommended  that 
FDA  add  a  definition  of  the  term 
"volimtary  recall"  to  §  7.3  to  read  as 
follows:  "Voluntary  recall  means  a 
recall  of  a  marketed  product  undertaken 
voluntarily  by  a  manufacturer  when  the 
manufacturer  believes  that  FDA  would 
consider  the  product  to  be  in  violation 
of  the  laws  it  administers." 

FDA  disagrees.  As  stated  above,  the 
criteria  for  initiating  a  voluntary  recall 
are  different  from  the  criteria  for 
initiating  a  mandatory  recall.  FDA 
included  both  the  criteria  for,  and  the 
definition  of.  a  recall  in  §  810. 2(j)  so  that 
individuals  would  be  able  to  determine 
the  type  of  recall  being  initiated  and  to 
eliminate  the  need  to  add  or  amend  any 
recall  definitions.  Moreover,  a  recall 
order  issued  under  section  518(e)  of  the 
act  will  include  a  reference  to  the 
relevant  statute  and  regulations,  thereby 
eliminating  any  confusion. 
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7.  Section  810.4 

According  to  a  comment,  the 
magnitude  of  a  mandatory  recall  or 
cea«e  distribution  and  notification  order 
is  of  such  significance  that  FDA  should 
not  serve  such  orders  by  registered  mail. 

Overall,  FDA  agrees  with  this 
comment.  In  most  cases,  such  orders 
will  be  served  in  person  by  a  designated 
FDA  employee.  However,  if  FDA 
determines  that  personal  serAdce  of  the 
orders  will  delay  section  5 18(e)  actions, 
FDA  will  serve  such  orders  by  certified 
or  registered  mail  or  similar  mail 
delivery  service  with  a  return  receipt 
record  reflecting  receipt. 

8.  Section  810.10(c) 

(a)  According  to  one  comment,  it  is 
not  appropriate  for  FDA  to  specify 
beginning  and  completion  dates  for 
notifying  health  professionals  and 
device  user  facilities.  Depending  on 
how  those  terms  are  interpreted,  a 
number  of  factors  could  affect  when  an 
action  can  begin.  As  a  result,  this 
comment  suggested  deleting  this 
provision. 

FDA  disagrees  in  part.  Because  cease 
distribution  and  notification  actions  are 
required  to  begin  immediately  upon 
issuance  of  such  an  order,  FDA  has 
determined  that  it  is  not  appropriate  for 
FDA  to  specify  beginning  dates  for 
notifying  health  professionals  and 
device  user  facilities.  However,  FDA  has 
determined  that,  under  §  810.10(c),  FDA 
may  include  a  model  letter  requiring 
that  notification  be  completed  within  a 
specified  timeframe.  Thus,  depending 
on  the  circumstances  surrounding  the 
issuance  of  such  an  order,  FDA  may 
find  it  essential  that  the  cease 
distribution  and  notification  order  be 
completed  within  a  specified  timeframe. 

(b)  Another  comment  suggested  that 
proposed  §  810. 10(c)  be  revised  to 
include  in  the  order  a  "model"  letter 
that  would  only  provide  the  key 
elements  of  information  required  to 
inform  the  customer  of  the  situation. 

As  suggested  by  the  comment,  FDA 
has  amended  new  §  810.10(c)  by  adding 
the  following  sentence:  "The  model 
letter  will  include  the  key  elements  of 
information  that  the  agency  in  its 
discretion  has  determined,  based  on  the 
circumstances  surrounding  the  issuance 
of  each  order,  are  necessary  to  inform 
health  professionals  and  device  user 
Dacilities  about  the  order." 

9.  Sections  810.10(c)  and  810.13(b)(4) 

A  comment  suggested  that  these 
sections  be  revised  to  indicate  that  the 
model  letter  is  to  ensure  compliance 
with  the  terms  and  conditions  of  the 
cease  distribution  and  notification  order 


or  recall  order,  it  is  not  to  provide 
suggested  verbiage  for  the  notification  of 
consignees,  and  it  is  not  binding  upon 
mediosl  device  manufacturers. 

FDA  disagrees.  The  model  letter  will 
be  binding  on  device  manufacturers. 
Based  on  the  circumstances  of  each 
case,  FDA  in  its  discretion  will 
determine  that  the  information 
contained  in  a  model  letter  is  necessary 
to  notify  health  professionals  and  device 
user  facilities  of  the  cease  distribution 
and  notification  or  mandatory  recall 
situation.  If  this  information  is  not 
included  in  a  manufacturer's  letter,  the 
manufacturer  is  not  providing  adequate 
information  to  health  professionals  and 
device  user  facilities,  and.  as  a  result, 
the  person  named  in  the  order  would 
not  be  in  compliance  with  the  cease 
distribution  and  notification  order  or 
mandatory  recall  order. 

10.  Section  810.10(d) 

A  comment  stated  that,  under  certain 
circumstances,  a  manufacturer  may  not 
be  able  to  provide  all  of  the  information 
specified  in  proposed  §  810.10(d).  Thus, 
the  comment  recommended  the 
following  revision;  "FDA  may  •  •  • 
require  the  person  named  in  the  •  •  * 
order  to  submit  any  or  all  of  the 
following  information  by  a  time 
specified  in  the  order,  to  the  extent  it  is 
available  or  readily  ascertainable  within 
the  time  specified  by  FDA." 

FDA  disagrees.  Under  §  810.10(d). 
FDA  has  the  discretion  to  require  that 
the  person  named  in  the  order  submit 
any  or  all  of  the  specified  information. 
If,  in  exercising  that  discretion,  FDA 
determines  that  any  or  all  of  the 
information  Usted  in  this  section  is 
necessary  to  monitor  compliance  with 
the  cease  distribution  and  notification 
order,  or  to  determine  whether 
additional  action  is  necessiuy,  the 
person  named  in  the  order  must  submit 
such  information.  If  a  particular 
manufacturer  cannot  locate  certain 
required  information  because  of  an 
uncooperative  consignee  or  other 
reasons,  the  manufacturer  may  contact 
FDA  to  find  out  whether  there  is 
information  that  it  may  submit  in  Ueu 
of  the  required  information.  In  addition, 
section  518(e)  of  the  act  specifically 
authorizes  FDA  to  issue  cease 
distribution  and  notification  orders  to 
appropriate  persons,  including 
manufacturers,  importers,  distributors, 
or  retailers.  FDA  will  therefore  also 
consider  issuing  a  cease  distribution 
and  notification  order  to  a 
manufacturer,  importer,  distributor,  or 
retailer  who  does  not  cooperate  with  a 
person  to  whom  FDA  has  issued  a  cease 
distribution  and  notification  order. 


11.  Section  810.10(d)(1)  and  (d)(2) 

A  comment  noted  that  proposed 
S  810.10(d)(1)  and  (d)(2)  seem  to  lequire 
the  same  information.  Thus,  it  was 
suggested  that  these  paragraphs  be 
combined  into  one  information  reouest. 

FDA  agrees.  However,  instead  of 
combining  these  two  paragraphs.  FDA 
has  revischd  new  $  810.10(d)(l]  to  read: 
"The  total  number  of  units  of  the  device 
produced  and  the  timespan  of  the 
production."  This  change  makes  this 
paragraph  correspond  with  §  7.46(a)(4). 

12.  Section  810.10(d)(3)  and  (d)(4) 

It  was  requested  that  the  term 
"estimated"  be  added  to  §  810.10(d)(3) 
and  (d)(4)  to  reflect  the  fact  that  the 
numbers  submitted  to  FDA  can  only  be 
estimated  by  the  company.  This 
addition  would  be  similar  to  the  use  of 
the  term  "estimated"  in  §  810.10(d)(2). 

FDA  agrees  and  has  revised  the 
sections  accordingly. 

13.  Section  810.10(d)(5) 

Section  810.10(d)(5)  uses  the  term 
"direct"  consignee.  Section  810.2(d), 
which  defines  consignee,  does  not  refer 
to  a  distinction  between  a  direct 
consignee  and  a  consignee.  Accordingly, 
it  was  suggested  that  FDA  either:  (1) 
Add  a  definition  for  direct  consignees  or 
(2)  modify  the  term  consignee  to  include 
only  direct  consignees  and  delete  the 
word  direct  from  this  section. 

FDA  has  removed  the  term  "direct" 
from  this  section.  Thus,  this  section 
applies  to  all  consignees  as  defined  in 
§  810.2(d).  As  stated  previously  in 
section  IV.B.2.  of  this  document,  FDA 
did  not  intend  to  imply  that  the  p>erson 
named  in  the  cease  distribution  and 
notification  order  or  recall  order  is 
expected  or  required  to  know  to  whom 
its  products  are  ultimately  sold. 
However,  although  the  manufacturer  or 
distributor  may  not  be  able  to  identify 
all  consignees,  the  commercial 
establishment  that  received  the  device 
from  the  manufacturer  or  distributor 
and  who  in  turn  shipped  the  device  to 
a  subsequent  consignee  will  be  able  to 
identify  the  subsequent  consignee. 

14.  Section  810.10(d)(8] 

A  comment  stated  that  it  is 
unnecessary  to  require  the  times 
individuals  were  contacted  under  the 
cease  distribution  and  notification 
order.  Accordingly,  the  comment 
suggested  striking  the  phrase  "and 
times"  from  this  section.  Moreover,  it 
was  suggested  that  the  phrase  "names  of 
specific  individuals  contacted  within 
user  facilities"  be  eliminated  in  its 
entirety. 

FDA  agrees  that  requiring  the  person 
named  in  the  cease  distribution  and 
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notification  order  to  document  the 
"times",  that  specific  individuals  within 
device  user  focilities  were  contacted  is 
ujuiecessary.  Providing  PDA  with  the 
dates  of  such  contacts  is  stifficient.  FDA 
has  amended  this  section  accordingly. 
FDA  disagrees,  however,  that  the  phrase 
"names  of  specific  individuals 
contacted  within  user  facilities"  should 
be  eliminated.  Requiring  such 
information  will  ensure  against 
allegations  of  failure  to  notify  device 
user  facilities.  If  a  question  concerning 
notification  of  a  user  facility  arises.  FDA 
can  simply  contact  the  person  listed  as 
the  "specific  individual  contacted 
within  the  user  facility"  to  determine  if 
he/she  received  notification. 

15.  Section  810.10(e) 

A  comment  stated  that  a  definition  of 
the  term  "opportimity"  should  be  added 
because  there  is  a  very  short  time  from 
issuance  of  the  order  to  the  hearing  and 
because  there  is  only  one  hearing. 

FDA  disagrees.  The  agency  beueves 
that  §810.11  as  amended,  which 
establishes  the  procedures  to  be 
followed  in  requesting  a  regulatory 
hearing,  implicitly  explains  the  term 
"opportunity." 

16.  Section  810.11(b)(2) 

A  comment  noted  that  this  section 
omits  language  set  forth  in  the  statute 
that  indicates  that  FDA  may  vacate  the 
cease  distribution  and  notification  order 
should  the  agency  determine  that 
inadequate  grounds  exist  to  support  the 
actions  required  by  the  order.  Thus,  the 
comment  would  append  the  following 
language  to  §810.11:  "§  810.11(g)— If, 
after  providing  an  opportunity  for  such 
a  hetuing,  whether  acted  upon  or  not, 
the  Secretary  determines  that 
inadequate  grounds  exist  to  support  the 
actions  required  by  the  order,  the 
Secretary  shall  vacate  the  order." 

FDA  disagrees.  Appending  the 
reconmiended  language  is  unnecessary 
because  §  810.11(b)(1)  already  addresses 
this  issue. 

17.  Section  810.11(c) 

(a)  According  to  §  810.11(c), 
§§  16.60(h)  and  10.19  apply  to  the 
regulatory  hearings  provided  under  the 
medical  device  recall  authority.  These 
sections  permit  the  waiver,  suspension, 
or  modification  of  any  otherwise 
applicable  procedure  in  part  16.  A 
comment  requested  that  it  be  explicitly 
stated  in  the  regulation  that  this 
fiexibility  does  not  permit  the  waiver  of 
the  opportunity  for  a  regulatory  hearing 
itself,  since  that  right  is  guaranteed  by 
section  518(e)  of  the  act. 

Another  comment  stated  that  the 
intent  expressed  in  proposed  §  810.11(c) 


seems  to  be  beyond  the  scope  of  §  10.19. 
which  states  that  a  provision  of  part  16 
may  be  waived,  suspended,  or  modified 
only  if  "no  participant  will  be 
prejudiced."  According  to  the  comment, 
under  part  810.  it  is  difficult  to  see  how 
a  manufacturer  woidd  not  be  prejudiced 
by  any  action  that  reduces  or  eliminates 
its  procedural  and  substantive  rights. 

nSA  disagrees  with  these  comments. 
Under  §  810.11(c],  a  part  16  procedure 
may  be  waived,  suspended,  or  modified 
in  accordance  with  §  10.19.  Under 
§  10.19.  a  part  16  procedure  may  be 
waived,  suspended,  or  modified  if  a 
participant  will  not  be  prejudiced,  the 
ends  of  justice  will  be  served,  and  the 
action  is  in  accordance  with  the  law. 
Moreover,  section  518(e)(l]  of  the  act 
requires  FDA  to  provide  the  person 
subject  to  a  cease  distribution  and 
notification  order  with  an  opportunity 
for  a  regulatory  hearing.  Under  21  CFR 
16.26.  the  Commissioner  of  Food  and 
Drugs  or  the  presiding  officer  may  deny, 
in  whole  or  in  part,  a  request  for  a 
hearing  if  he  or  she  determines  that  the 
material  submitted  in  support  of  the 
request  raises  no  genuine  and 
substantial  issue  of  fact.  Therefore,  no 
person  subject  to  a  cease  distribution 
and  notification  order  will  be  denied  the 
opportunity  for  a  regulatory  hearing.  If 
such  person  fails  to  raise  a  genuine  and 
substantial  issue  of  fact  in  requesting  a 
hearing,  however,  he  or  she  may  be 
denied  a  hearing.  In  addition,  once  a 
regulatory  hearing  commences,  the 
presiding  officer  may  issue  a  siunmary 
decision  on  any  issue  if  he  or  she 
determines  that  there  is  no  genuine  and 
substantial  issue  of  fact  respecting  that 
issue. 

Congress  intended  that  FDA  be  able  to 
give  notice,  hold  an  informal  hearing, 
and  render  a  decision  on  a  recall  in  a 
single  day,  if  "circimistances  require 
expedited  action,"  i.e.,  when  FDA 
believes  that  immediate  action  is 
necessary  to  protect  the  public  health. 
(See  H.  Rept.  808, 101st  Cong.,  2d  sess. 
29  (1990).)  (See  also  61  FR  15186,  April 
5, 1996.)  Although  §810.11  provides 
that  recall  hearings  will  not  generally  be 
conducted  fewer  than  5  days  after  notice 
is  given  by  the  cease  distribution  and 
notification  order,  the  person  named  in 
a  cease  distribution  and  notification 
order  has  no  procedural  right  under  the 
statute  to  5  days  notice  of  the  hearing. 
Section  810.11(c)  therefore  properly 
reserves  discretion  for  the 
Commissioner  or  presiding  officer  to 
suspend,  waive,  or  modify  the 
procedural  provisions  of  part  16, 
including  those  pertaining  to  the  timing 
of  the  hearing. 

(b)  Another  comment  stated  that  FDA 
seems  to  be  overstating  the  scope  of  its 


authority  under  §§  16.60(h)  and  10.19. 
As  proposed.  §  810.11(c)  stated  that  "the 
agency  may  waive,  suspend,  or  modify." 
whereas  §  16.60(h)  states  that  only  the 
"Commissioner  or  the  presiding  officer 
has  the  poww  to«u8pend.  modiify.  or 
waive  any  provision"  in  part  16.  In 
addition,  as  proposed,  §  810.11(c)  stated 
that  any  "procedure"  may  be  waived, 
suspended,  or  modified,  while 
§  16.60(h)  refers  only  to  "any  provision 
of  this  part." 

FDA  agrees  and  has  amended 
§  810.11(c)  to  conform  to  §§  16.60(h) 
and  10.19. 

18.  Section  810.11(e) 

A  comment  maintained  that  due 
process  concerns  dictate  that  the  10-day 
period  before  a  hearing  will  be  held 
beginning  on  the  date  of  receipt,  rather 
than  the  date  of  issuance  of  the  order. 

FDA  disagrees.  Given  the  exigent 
circumstances  surrounding  the  issuance 
of  cease  distribution  and  notification 
orders,  it  is  appropriate  that  the  holding 
of  a  regulatory  hearing  be  calculated 
based  on  the  date  of  issuance  of  such 
orders.  Moreover,  section  518(e)(1)  of 
the  act  requires  that  regulatory  hearings 
be  held  no  later  that  10  days  after 
issuance  of  such  orders.  However,  as  set 
forth  in  §  810.3,  the  day  of  issuance  will 
not  be  included  in  the  10-day  time 
period. 

19.  Sections  810.13,  810.14,  and  810.15 

According  to  one  comment,  proposed 
§§810.13,  810.14,  and  810.15  should  be 
revised  to  emphasize  that  the  provisions 
are  intended  as  guidance  and  are  not 
mandatory.  Orders  should  be  tailored  to 
s(>ecific  circumstances  and  should  be  as 
flexible  as  possible  both  in  their 
formulation  by  FDA  and  in  their 
implementation  by  the  respondent. 

FDA  believes  that  these  sections  are 
already  tailored  to  address  the  specific 
circimistances  surrounding  the  issuance 
of  each  order.  Although  some  aspects  of 
a  recall  order,  a  cease  distribution  and 
notification  or  mandatory  recall 
strategy,  and  communications 
concerning  a  cease  distribution  and 
notification  or  mandatory  recall  order 
are  mandatory,  some  aspects  vary 
depending  on  the  order.  Instead  of 
having  specific  and  rigid  instructions  to 
cover  all  orders,  FDA  believes  these 
sections  include  only  the  basic  elements 
of  each.  For  instance,  according  to 
§  810.13(b),  FDA  has  discretion  m 
determining  what  is  appropriate  for  a 
recall  order  based  on  the  individual 
circiunstances.  Moreover,  §  810.14(a] 
states  that  "[t)he  person  named  in  a 
cease  distribution  and  notification  order 
*  *  *  or  a  mandatory  recall  order  *  *  * 
shall  develop  a  strategy  *  *  "  that  is 
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appropriate  for  the  individual 
drcumstances  *  •  *."  Finally, 
§ 810.15(a)  states  that  "|t]he  person 
named  in  a  cease  distribution  and 
notification  order  *  *  *  or  a  mandatory 
recall  order  *  *  *  is  responsible  for 
promptly  notifying  each  health 
professional,  device  user  facility, 
consignee,  or  individual,  as  appropriate, 
of  the  order."  Thus,  a  recall  order,  a 
cease  distribution  and  notification  or 
mandatory  recall  strategy,  and  the 
communications  concerning  the  cease 
distribution  and  notification  order  or 
mandatory  recall  order  will  vary 
de[>ending  on  the  circumstances 
surrounding  the  issuance  of  each  order. 

20.  Section  810.13(bH2) 

Two  comments  stated  that  it  is 
virtually  impossible  for  a  manufacturer 
or  FDA  to  predict  with  any  degree  of 
accuracy  when  a  recall  will  be 
completed.  Under  the  current  voluntary 
recall  provision,  a  manuCacturer  may 
request  termination  of  a  recall  by 
demonstrating  that  the  recall  has  been 
effective  (§  7.55).  Thus,  the  comments 
suggested  that  proposed  §  810.13(b)(2) 
be  revised  to  read  that  FDA  may  specify 
a  timetable  in  accordance  with  which  ' 
the  recall  is  to  occur  and  to  reference 
the  recall  termination  procedures  from 
$810.17,  instead  of  specifying  a 
timetable  in  which  the  recall  is  to  be 
completed. 

FDA  disagrees.  Section  810.13(b) 
states:  "In  a  mandatory  recall  order, 
FDA  may  '  •  '  (2)  Specify  a  timetable 
in  accordance  with  which  the  recall  is 
to  begin  and  be  completed."  This 
section  is  in  accordaince  with  the  recall 
authority  legislative  history,  which 
states:  "The  bill  does  not  have  specific 
timetables  under  which  recalls  must 
occur  *  *  * ;  the  Committee  believes  that 
it  is  more  appropriate  to  allow  the 
Secretary,  dependent  on  the 
circumstances  of  each  case,  to  establish 
the  time- frames  for  completion  of  the 
recall."  (See  S.  Kept.  513,  101st  Cong., 
2d  sess.  20  (1990)).  FDA  believes  that 
this  section,  as  drafted,  vests  with  the 
agency  the  discretion  to  establish  recall 
completion  dates  that  depend  on  the 
facts  surrounding  the  issuance  of  each 
order,  in  conformance  with  legislative 
intent.  It  is  therefore  unnecessary  for 
this  section  to  reflBrence  the  termination 
procedures  set  out  in  §810.17. 

21.  Section  810.13(c)(2) 

A  comment  suggested  that  all 
references  to  a  competitor's  product  be 
eliminated  from  this  subsection.  The 
decision  to  replace  a  defective  device 
with  a  competitor's  product  poses 
conflict  of  interest  concerns  for  both  the 
agency  and  manufacturer. 


In  response  to  this  comment.  FDA  has 
deleted  any  reference  to  "competitor's 
product"  from  §  810.13(c)(2).  FDA  will 
not  explicitly  reference  a  competitor's 
product  in  mandatory  recall  orders. 
However,  the  agency  may  consider 
availability  of  alternate  products, 
including  thoee  produced  by 
competitors,  when  determining  whether 
to  amend  a  cease  distribution  and 
notification  order  to  require  a  recall. 
Clearly,  the  availability  of  alternate 
products  is  an  important  and  relevant 
factor  that  FDA  may  consider  in 
comparing  the  risk  of  recalling  the 
device  with  the  risk  of  not  recalling  it 

22.  Section  810.13(e) 

(a)  A  comment  noted  that  if  FDA  can 
issue  a  mandatory  recall,  after  initially 
deciding  not  to  issue  one.  based  on 
noiK;ompliance  with  the  cease 
distribution  and  notification  order,  then 
the  findings  of  the  regiUatory  hearing 
beoHne  moot.  Another  comment  stated 
that  "noncompliance  with  the  cease 
distribution  and  notification  order" 
should  be  determined  on  a  case-by-case 
basis.  Another  comment  requested  that 
this  section  be  deleted  because, 
according  to  this  conunent,  it  is  clear 
that  Congress  did  not  intend  for  FDA  to 
have  the  unilateral  authority  to  issue  a 
mandatory  recall  order  without  notice 
and  participation  of  the  afiected  party 
through  appropriate  due  process 
protections  such  as  a  regulatory  hearing. 

As  stated  in  section  IV.A.  of  this 
docimient,  FDA  has  omitted  §  810.13(e) 
from  the  final  rule  in  respcxxse  to 
comments. 

23.  Sections  810.14(a)(5)  and 
810.17(bMl) 

According  to  two  comments, 
proposed  §  810.14(a)(5)  should  state 
clearly  that  the  information  sought  only 
concerns  the  efliectiveness  of  the  level  of 
the  manufacturer's  notification,  rather 
than  the  intrusion  into  the  practice  of 
medicine  by  the  manufactiirer  to 
determine  the  extent  to  which  the 
health  professionals  and  device  user 
facilities  are  complying  with 
instructions.  Thus,  these  comments 
suggested  revising  this  section  to  read  as 
follows:  "The  extent  to  which 
notification  and  instruction  of  health 
professionals  and  user  fadhties  has 
been  achieved." 

Proposed  §  810.14(a)(S)  required  that 
the  firm  consider  information  about  the 
success  of  efforts  to  inform  users  to 
cease  use  of  the  device,  and  FDA  has 
determined  that  this  information  will 
not  generally  be  available  to  the  firm  by 
the  time  it  must  submit  its  strategy  to 
FDA.  Therefore,  FDA  has  deleted  this 


section  from  the  general  provision  part 
of  the  final  regulation. 

Two  comments  stated  that 
§  810.17(b)(1)  needs  to  omit  any 
suggestion  that  the  mamiflBcturer  has  the 
legal  requirement  to  ensure  that  all 
health  professionals,  device  user 
Cacilities,  consignees,  and  applicable 
individuals  have  complied  with 
instructions  to  cease  the  use  of  the 
device  because  manufKturers  are  not 
required  to  monitor  compliance  with 
the  order. 

FDA  agrees  in  part  with  the  comment. 
In  proposing  §  810.17(b)(1).  FDA  did  not 
intend  to  suggest  that  the  manufacturer 
is  legally  required  to  ensure  that  all 
health  professionals,  device  user 
Cacilities,  consignees,  and.  where 
appropriate,  individuals  have  complied 
with  the  cease  distribution  and 
notification  order.  FDA  did  intend, 
however,  to  reqtiire  the  manufricturer  to 
verify  that  health  profissslonals.  device 
user  Cacilities,  consignees,  and,  where 
appropriate,  individuals  have  been 
notified  of  the  cease  distribution  and 
notification  order  and  have  been 
instructed  to  take  appropriate  action, 
and  FDA  has  amended  $  810.17(b)(1)  to 
clarify  it.  FDA  considers  such 
verification  the  responsibilify  of  the 
person  named  in  the  order.  Requiring 
such  verification  under  §  810.17(b)(1) 
assiires  the  public  that  FDA  has 
determined  that  all  reasonable  efforts 
have  been  made  to  implement  the  cease 
distribution  and  notification  order. 

24.  Section  810.14(a)(7)  (renumbered 
§810.14(b)(2]  in  the  final  regulation) 

(a)  According  to  a  comment,  this 
section  grants  FDA  undue  discretion  to 
review  tne  elements  of  a  proposed  recall 
strategy,  lliis  comment  stated  that 
FDA's  authority  to  review  and  modify  a 
manufscturer's  recall  strategy  must  be 
limited  to  the  power  to  require 
modifications  that  ensure  that  the  recall 
is  eCEactive  in  addressing  serious, 
adverse  health  consequences  or  death. 

FDA  believes  that  §  810.14  provides 
the  agency  with  the  discretion  necessary 
to  e£bct  the  statutory  purpose.  Each 
cease  distribution  and  notification  order 
modified  under  $  810.11(e)  or 
§  810.12(c)  or  recall  order  requires 
devising  a  specific  course  of  action  to 
implement  the  order.  In  developing  a 
strategy  for  either  a  cease  distribution 
and  notification  order  modified  imder 
§  810.11(e)  or  $  810.12(c)  or  a  recall 
order,  the  person  named  in  the  order 
must  take  into  account  the  factors  listed 
in  $  810.14(a)  and  meet  the 
requirements  listed  in  §  810.14(c)  of  the 
final  regulation.  FDA  will  review  the 
adequacy  of  the  strategy  proposed  by 
the  person  named  in  the  order.  (See 
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§  810.14(b)(2).)  If  the  person  named  in 
the  order  has  appropriately  considered 
all  the  factors  listed  in  §  810.14(a)  and 
included  the  requirements  listed  in 
S  810.14(c),  FDA  will  find  the  strategy 
acceptable.  When  the  agency  in  its 
discretion  finds  that  the  person  named 
in  the  order  has  not  given  appropriate 
consideration  to  relevant  factors 
(§  810.14(a))  and  requirements 
(§  810.14(c)),  FDA  will  mandate  changes 
in  the  strategy.  FDA's  authority  to 
review  and  modify  a  manxifactiu^r's 
strategy  therefore  allows  it  to  require 
modifications  that  ensure  that  the  cease 
distribution  and  notification  strategy  or 
mandatory  recall  strategy  will  be 
effective  in  addressing  serious,  adverse 
health  consequences  or  death. 

(b)  The  comment  also  stated  that,  to 
the  extent  that  §  81Q.14(b)(2]  allows 
FDA  to  impose  a  strategy  on  the 
manufacturer,  it  is  unreasonable.  At  a 
minimum,  FDA  should  consult  with  the 
individuals  responsible  for  the  strategy 
prior  to  making  any  changes  to  the 
strategy  or  should  provide  the 
manufacturer  with  an  opportunity  to 
have  a  hearing  on  the  reasonableness 
and  appropriateness  of  a  proposed 
strategy.  Moreover,  it  is  unreasonable 
for  FDA  to  require  the  manufacturer  to 
begin  to  implement  the  submitted 
strategy  before  FDA  has  reviewed  it. 

FDA  agrees  in  part  with  the  comment 
and  has  amended  proposed 
§  810.14(b)(2)  accordingly.  Section 
810.14(b)(2)  now  states  that  the  agency 
will  complete  review  of  a  proposed 
strategy  for  a  cease  distribution  and 
notification  order  modified  under 
§  810.11(e)  or  §  810.12(c)  within  7  days 
of  receipt.  The  person  named  in  the 
order  shall  act  in  accordance  with  a 
strategy  only  after  FDA  has  determined 
that  the  strategy  is  appropriate. 

FDA  disagrees,  however,  that  the 
agency  should  provide  the  manufacturer 
with  an  opportunity  to  have  a  hearing 
on  the  reasonableness  and 
appropriateness  of  a  proposed  strategy. 
An  additional  hearing  to  address  the 
appropriateness  of  the  firm's  proposed 
strategy  cannot  be  granted  because  of 
the  exigent  circimistances  surrounding 
the  issuance  of  such  orders.  However, 
under  §§  810.11(b)(1)  and  810.12(b),  the 
regulatory  hearing  and  written  request 
for  review  may  address  the  actions 
required  by  the  cease  distribution  and 
notification  order,  including  an 
appropriate  cease  distribution  and 
notification  strategy  if  the  cease 
distribution  and  notification  order  is 
modified.  Furthermore,  under 
§§  810.11(b)(2)  and  810.12(b),  die 
regulatory  hearing  and  written  request 
for  review  may  also  address  whether 
FDA  should  amend  the  order  to  require 


a  recall,  including  an  appropriate  recall 
strategy  if  FDA  should  determine  that  a 
recall  is  warranted. 

(c)  According  to  the  comment, 
proposed  §  810.14(a)(6)  and  (a)(7)  are 
not  appropriate  foctors  to  be  considered 
in  developing  a  cease  distribution  and 
notification  or  recall  strategy.  Thus,  the 
comment  suggested  that  proposed 
§  810.14(a)(6)  and  (a)(7)  be  removed 
from  the  list  of  factors  to  be  considered 
and  be  included  in  another  paragraph, 
i.e.,  paragraph  (b). 

"The  agency  agrees.  FDA  has  therefore 
renumbered  paragraph  (a)(6)  and  (a)(7) 
as  (b)(1)  and  (b)(2),  respectively,  under 
a  new  paragraph  (b)  heading 
"Submission  and  review."  Accordingly, 
current  paragraph  (b)  has  been 
renumbered  as  paragraph  (c). 

25.  Section  810.14(b)(3)  (renumbered 
§  810.14(c)(3)) 

One  comment  stated  that  a 
manufacturer's  responsibility  to  conduct 
effectiveness  checks  should  be  limited 
to  direct  consignees.  Another  comment 
recommended  that  the  word  "all"  be 
deleted  from  the  first  sentence  because 
it  would  be  virtually  impossible  for  a 
recall  strategy  to  verify  that  "all"  of  the 
target  audience  was  actually  reached. 
Instead,  it  was  suggested  that  the 
regulation  require  that  an  appropriate 
level  of  effectiveness  checks  be 
established  in  advance  of  the  strategy. 

FDA  disagrees  that  a  manufacturer's 
responsibility  to  conduct  effectiveness 
checks  should  be  limited  to  direct 
consignees.  The  purpose  of  effectiveness 
checks  is  to  verify  that  all  known, 
affected  consignees  have  received 
notification  about  a  particular  recall 
order.  Thus,  if  a  recall  extends  to  the 
user  level,  as  authorized  by 
§  810.13(b)(1),  it  is  imperative  that  all    , 
known  affected  consignees,  direct  and 
indirect,  receive  notification  of  the 
order.  For  these  same  reasons,  FDA 
disagrees  with  deleting  the  word  "all" 
from  the  first  sentence. 

FDA  recognizes,  however,  that  in 
some  instances  the  person  named  in  the 
recall  order  may  not  be  able  to  check  the 
effectiveness  of  its  recall;  for  example, 
manufacturers,  importers,  distributors, 
or  retailers  may  not  cooperate.  In  such 
cases,  FDA  will  directiy  assist  in  the 
effectiveness  check  activity  and,  where 
necessary,  seek  assistance  from 
cooperating  State  and  local  agencies.  In 
addition,  as  stated  previously,  section 
518(e)  of  the  act  specifically  authorizes 
FDA  to  issue  cease  distribution  and 
notification  orders  to  appropriate 
persons,  including  manufacturers, 
importers,  distributors,  or  retailers.  FDA 
will  therefore  also  consider  issuing  a 
cease  distribution  and  notification  order 


to  a  manufacturer,  importer,  distributor, 
or  retailer  who  does  not  cooperate  with 
a  person  to  whom  FDA  has  issued  a 
cease  distribution  and  notification 
order. 

26.  Section  810.15(b) 

According  to  a  comment,  limiting  the 
communications  to  written  notices  is 
unduly  restrictive.  Therefore,  this 
comment  suggested  revising  this  section 
to  specify  that  telephonic  or  other 
electronic  means  of  communication  may 
be  used  when  appropriate. 

FDA  disagrees.  Requiring 
commimication  by  verified  written 
notice  ensures  that  the  person  named  in 
the  order  will  have  written  proof  of 
notification  if  a  question  of 
noncompliance  is  raised.  However,  the 
person  named  in  an  order  may  utilize 
telephonic  or  electronic  means  in 
addition  to  verified  written  notices. 

27.  Section  810.15(e) 

According  to  one  comment,  under 
section  518(e)  of  the  act  only  those 
persons  who  have  been  provided  with 
notice  and  an  opportunity  for  a  hearing 
on  a  cease  distribution  and  notification 
or  mandatory  recall  order  are  legally 
bound  by  such  an  order.  Thus,  this 
section  should  be  modified  to  state  that 
recipients  of  a  communication 
concerning  a  cease  distribution  and 
notification  or  a  mandatory  recall  order 
are  instructed  to  take  appropriate 
actions,  rather  than  create  the 
impression  that  they  are  legally 
obligated  to  do  so. 

FDA  has  used  the  term  "should" 
instead  of  "shall"  throughout  this 
section  in  order  to  encourage  recipients 
of  such  communications'  who  are  not 
otherwise  legally  obligated  by  a  cease 
distribution  and  notification  or 
mandatory  recall  order  to  take 
appropriate  actions  under  the  order. 
Furthermore,  FDA  considers  such 
orders  strong  advisories  for  health 
professionals.  FDA  anticipates  that 
health  professionals  will  exercise  their 
best  clinical  judgment  in  deciding 
whether  ceasing  use  of  the  medical 
device  is  in  the  best  interest  of  their 
patients  based  on  the  information 
available  to  them  as  well  as  the 
availability  of  alternate  devices. 

28.  Section  810.16(b)(1)  tiuDUgh  (b)(4) 

One  comment  finds  that  the 
references  to  "individuals"  contacted 
about  the  order  in  these  sections  is 
confusing  given  the  fact  that  section 
518(e)  of  the  act  and  §  810.13(c)(1) 
provide  that  no  mandatory  recall  order 
will  be  issued  to  individuals.  Thus,  the 
comment  recommended  deleting  the 
term  "individuals"  firom  this  section. 
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FDA  disagrees.  Section 
518(e)(2)(B)(i)(I)  of  the  act  and 
§  810.13(c)(1)  provide  that  a  mandatory 
recall  order  will  not  require  recall  of  a 
device  from  an  individual.  However, 
section  518(e)(2)(B)(ii)  of  the  act  and 
§  810.13(d)  state  that  a  mandatory  recall 
order  will  provide  notice  to  individuals 
subject  to  the  risks  associated  with  use 
of  the  recalled  device.  Therefore,  the 
reference  to  "individuals"  in  these 
sections  is  appropriate  because  it 
applies  to  notification  of  risk,  not  to 
product  recall. 

29.  Section  810.16(b)(6) 

A  comment  suggested  that  the 
timeframes  be  arrived  at  as  the  result  of 
a  collaborative  dialogue  between  the 
agency  and  the  person  named  in  the 
cease  distribution  and  notification  or 
mandatory  recall  order,  rather  than  be 
imposed  by  FDA.  Another  comment 
stated  that  because  it  is  not  possible  to 
predict  the  completion  of  a  recall,  the 
section  should  be  revised  to  read: 
"Estimated  time- frame  for  completion  of 
the  requirements  of  the  cease 
distribution  and  notification  order." 

FDA  does  not  believe  that 
collaborative  dialogue  between  FDA  and 
industry  is  foreclosed  by  §  810.16(b)(6). 
which  merely  requires  that  status 
reports  on  cease  distribution  and 
notification  orders  and  recall  orders, 
which  the  person  subject  to  the  order 
submits  tu  FDA.  contain  estimated 
timeframes  for  completion  of  the 
requirements  of  cease  distribution  and 
notification  orders,  if  warranted,  and 
mandatory  recall  orders  as  required 
under  section  S18(e)(2)(A)  of  the  act. 
(See  ()«i810  10(c)  and  810  13(b)(2).) 
Morm>vBr.  the  hearing  under  §  810. 1 1 
will  provide  an  opportunity  to  review 
actions  required  by  both  orders, 
including  the  timeframes  for  completion 
of  those  actions.  FDA  does  expect  all 
recall-related  activity  to  be  completed 
and  final  status  reports  submitted  for 
termination  within  6  months  of  issuance 
of  recall  orders.  FTIA  therefore  disagrees 
with  the  comment  that  suggests  revision 
of  this  se<.:tion  to  eliminate  reference  to 
mandatory  recall  orders 

30.  Section  810.18 

A  comment  stated  that  FDA  should  be 
required  to  publish  any  mandatory 
recall  in  the  FDA  Enforcement  Report 
within  ;<0  days  of  the  r»!t;all  order  or 
cease  distnbution  and  notification 
order  If  the  rH<all  is  listed  in  the  FDA 
Enforcement  Report  within  30  days  of 
the  recall  notification  letter  to 
consignees,  then  the  rtilalionship 
between  the  two  notifications  will  be 
apparent  to  all  interested  parties. 


Although  FDA  agrees  it  is  desirable  to 
list  mandatory  recall  information  in  the 
weekly  Enforcement  Report  as  soon  as 
possible,  there  are  a  number  of  factors, 
some  of  which  the  agency  may  not 
control,  that  determine  when  the  agency 
has  sufficient  information  to  list  a  recall 
on  the  weekly  FDA  Enforcement  Report. 
These  factors  will  vary  from  one  case  to 
another.  Because  of  this  variation,  it  is 
not  always  possible  to  predict  and 
schedule  the  exact  time  the  agency  will 
be  able  to  list  publicly  a  particular 
recall.  Moreover,  in  limited 
circumstances,  FDA  may  intentionally 
delay  public  notification  of  recalls  of 
certain  devices  when  the  agency 
determines  that  public  notification  may 
cause  uimecessary  harm  and  anxiety  to 
patients  and  that  initial  consultation 
between  patients  and  their  doctors  is 
essential. 

V.  Summary  of  Changes  from  the 
Proposed  Rule 

Although  the  agency  maintained  the 
basic  framework  of  the  proposed  rule. 
FDA  modified  the  proposed  rule  to 
address  concerns  raised  in  the 
comments. 

In  response  to  concerns  raised  in  the 
comments,  FDA  made  the  following 
changes: 

(1)  If.  after  providing  the  appropriate 
person  with  an  opportunity  to  consult 
with  the  agency,  FDA  finds  that  there  is 
a  reasonable  probability  that  a  device 
intended  for  human  use  would  cause 
serious,  adverse  health  consequences  or 
death,  the  agency  may  issue  a  cease 
distribution  and  notification  order 
(§810. 10(a)). 

(2)  FDA  will  be  given  15  working  days 
to  complete  its  deliberative  process 
following  the  completion  of  a  regulatory 
hearing  (§  810.1 1(e))  or  receipt  of  a 
written  request  for  review  of  a  cease 
distribution  and  notification  order 

(S  810.12(c)).  Accordingly,  under 
§  810.13(a),  FDA  will  amend  a  cease 
distribution  and  notification  order  to 
include  a  mandatory  recall  within  15 
working  days  of  issuance  of  the  cease 
distribution  and  notification  order  if  a 
regulatory  hearing  or  agency  review  of 
the  order  is  not  requested,  or  within  15 
working  days  of  denying  a  request  for  a 
hearing,  or  within  15  working  days  after 
completing  a  regulatory  hearing,  or 
within  1 5  working  days  of  receipt  of  a 
written  request  for  review  of  a  cease 
distribution  and  notification  order. 

(3)  Amended  §810  12(a)  provides  that 
the  individual  submitting  a  written 
request  for  review  of  a  cease  distribution 
and  notification  order  must  submit  such 
a  request  within  the  timeframe  specified 
in  the  order  which  will  be,  in  most 
cases,  within  10  working  days  of 


issuance  of  such  an  order,  but  not 
generally  less  than  3  working  days  after 
receipt  of  the  cease  distribution  and 
notification  order.  This  amendment  is 
consistent  with:  (a)  Section  810.11(a) 
which  requires  that  a  request  for  a 
regulatory  hearing  be  submitted  in 
writing  within  the  timeframe  specified 
by  FDA  (which  under  §  16.22(b).  will 
not  ordinarily  be  less  than  3  working 
days  after  receipt  of  the  cease 
distribution  and  notification  order):  and 
(b)  §  810.11(e)  which  requires  a 
regulatory  hearing  to  be  held  within  10 
working  days  of  issuance  of  a  cease 
distribution  and  notification  order. 

(4)  Under  §  810.14(b)(2),  the  agency 
will  review  and  amend,  reject,  or  accept 
a  proposed  strategy  for  a  cease 
distribution  and  notification  order 
modified  under  §810. 11(e)  or 

§  810.12(c)  or  a  mandatory  recall  within 
7  working  days  of  receipt  of  such  a 
strategy. 

(5)  According  to  §810.1 7(c),  FDA  will 
respond  to  a  written  request  for 
termination  of  a  cease  distribution  and 
notification  or  recall  order  within  30 
working  days  of  its  receipt. 

(6)  FDA  clarified  that  me  opportunity 
for  a  regulatory  hearing  provided  for  in 
§  810.11  will  be  sub)ect  to  the 
provisions  set  out  in  part  16  by  making 
the  following  amendments: 

(a)  The  agency  has  changed 

§  810.11(a)  to  provide  that  the  person 
offered  an  opportunity  for  a  hearing  has 
the  amount  of  time  specified  in  the 
cease  distribution  and  notification  order 
to  request  a  hearing.  In  accordance  with 
§  16.22(b).  FDA  will  ordinarily  not 
require  that  such  request  be  made  in 
fewer  than  3  working  days  after  receipt 
of  the  order. 

(b)  Under  §  16.24(e),  the  agency  has 
changed  §  810.11(e)  to  provide  that  a 
hearing  will  ordinarily  not  be  held 
fewer  than  2  working  days  after  receipt 
of  the  request  for  hearing.  Thus,  the 
person  named  in  the  cease  distribution 
and  notification  order  will  generally 
have  at  least  5  working  days  following 
receipt  of  the  ofder  before  a  regulatory 
hearing  is  held,  unless  FDA  and  the 
person  named  in  the  order  agree  to  a 
later  date  or  the  presiding  officer 
determines  otherwise.  Moreover,  in 
accordance  with  §  16.60(h).  the 
Commissioner  of  Food  and  Drugs  or  the 
presiding  officer  has  the  power  under 

§  10.19  to  suspend,  modify,  or  waive 
any  provision  of  part  16. 

(c)  The  agency  has  referenced 

§  16.26(a)  and  (b)  in  §810.11(a)  and  (c) 
to  clarify  that  a  request  for  a  regulatory 
hearing  may  be  denied  in  whole  or  in 
part  and  that  a  summary  decision  on  an 
issue  may  be  issued  once  a  regulatory 
hearing  commences  if  there  is  no 
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genuine  and  substantial  issue  of  £act 
raised  in  the  request  for  a  hearing  or 
about  an  issue  once  a  hearing 
commences.  The  agency  has  amended 
§  810.11(b)  and  (c)  to  clarify  that  they 
apply  if  the  agency  grants  a  request  for 
a  regulatory  hearing. 

[7}  FDA  revised  the  definition  of 
serious,  adverse  health  consequences  in 
§  810.2(i)  by  deleting  the  second 
sentence  in  the  proposed  definition. 

(8)  FDA  clarified  the  definition  of 
consignee  in  §  810.2(d). 

(9)  In  §  810.3,  FDA  changed  the 
bomputation  of  time  method  to  working 
days. 

(10)  FDA  revised  §  810.4  so  that  a 
cease  distribution  and  notification  order 
or  recall  order  will  be  served  in  person 
by  a  designated  FDA  employee  in  most 
cases. 

(11)  FDA  deleted  proposed 

§  810.10(d)(9)  from  the  final  regulation 
and  has  redesignated  proposed 
§  810.10(d)(10)  as  §  810.10(d)(9)  in  the 
final  regulation. 

(12)  FDA  amended  §810.1 1(a),  (c), 
and  (e)  to  conform  to  §§  16.60(h)  and 
10.19. 

(13)  FDA  deleted  §  810.14(a)(5)  from 
the  final  regulation  because  the 
information  sought  under  this  section 
will  not  generally  be  available  to  the 
firm  by  the  time  it  must  submit  its 
strategy  to  FDA. 

(14)  FDA  renumbered  proposed 

§  810.14(a)(6)  and  (a)(7)  as  §  810.14(b)(1) 
and  (b)(2],  respectively,  under  a  new 
paragraph  (b)  heading  entitled 
"Submission  and  review"  in  the  final 
regulation.  As  a  result  of  this 
modification,  FDA  has  renumbered 
proposed  §  810.14(b)  as  §  810.14(c) 
under  the  same  paragraph  (c)  heading 
"Elements  of  the  strategy." 

(15)  FDA  amended  various  paragraphs 
of  §  810.10.  First.  FDA  revised 

§  810.10(d)(1)  to  read:  "The  total 
number  of  units  of  the  device  produced 
and  the  timespan  of  the  production." 
Second,  FDA  added  the  term 
"estimated"  to  §  810.10(d)(3)  and  (d)(4). 

(16)  FDA  removed  the  term  "direct" 
&x)m§  810. 10(d)(5). 

(17)  FDA  omitted  from  the  final  rule 
§  810.13(e)  which  provided  FDA  with 
the  authority  to  initially  determine  that 
a  cease  distribution  and  notification 
order  need  not  be  amended  to  require  a 
mandatory  recall,  but  subsequently 
amend  the  order  to  require  a  recall  of 
the  device  if  the  agency  made  specific 
findings.  Under  the  final  rule,  if  FDA 
initially  determines  that  a  device  does 
not  pose  a  reasonable  probability  of 
causing  serious,  adverse  health 
consequences  or  death,  the  agency  will 
vacate  the  order.  If,  however,  FDA 
subsequently  finds  that  the  device, 


which  was  subject  to  the  original  cease 
distribution  and  notification  order 
which  was  vacated,  poses  a  reasonable 
probability  of  causing  serious,  adverse 
health  consequences  or  death,  the 
agency  will  issue  a  new  cease 
distribution  and  notification  order.  If  a 
new  cease  distribution  and  notification 
order  is  issued,  the  person  subject  to  the 
order  will  be  provided  with  the 
opporttmity  for  a  regulatory  hearing  as 
required  by  section  318(e)(1)  of  the  act 
and  §  810.11  of  the  regulation  or  with 
the  opporttinity  to  submit  a  written 
request  for  review  of  a  cease  distribution 
and  notification  order  under  §  810.12  of 
the  regulation. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (I*ub.  L. 
96-354),  as  amended  by  Subtitle  D  of 
the  Small  Business  Regulatory  Fairness 
Act  of  1996  (Pub.  L.  104-121),  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enviroiunental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regtilatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  A  comment  stated  that  this  rule 
will  have  a  significant  impact  on  small 
entities.  Thus,  the  comment  stated  that 
further  analysis  under  both  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  is  warranted. 

FDA  disagrees  with  this  comment. 
FDA  has  examined  the  rule  under  the 
Regulatory  Flexibility  Act  and  Executive 
Order  12866.  The  rule  merely 
establishes  the  procedures  by  which 


FDA  will  implement  its  authority  for  the 
cessation  of  distribution  and  use  and 
recall  of  a  device.  FDA  cannot  predict 
the  cost  of  any  action  that  would  be 
ordered  under  this  rule.  However,  FDA 
believes  that  it  has  provided  sufficient 
flexibiUty  in  the  rule  so  as  to  minimize 
the  burden  on  those  required  to  take 
action  consistent  with  the  determination 
that  the  device  presents  a  risk  of  serious 
adverse  health  consequences  or  death. 
For  example,  §  810.10(a)  provides 
entities  with  an  opportunity  to  consult 
writh  FDA  before  FDA  issues  a  cease 
distribution  and  notification  order.  In 
addition,  §810.11  provides  an 
opportimity  for  a  regulatory  hearing  and 
§810.12  provides  an  opportimity  for 
written  review  of  an  order.  Lastly, 
§810.14  provides  that  the  person 
required  to  carry  out  the  recall  order 
may  develop  a  strategy  for  carrying  out 
a  recall  subject  to  FDA  review.  These 
provisions  will  provide  entities  with  the 
opportunity  to  advise  the  agency  about 
cost  effective  means  to  protect  the 
pubUc  health. 

The  agency  believes  that  only  a  small 
number  of  firms  will  be  affected  by  this 
rule.  Under  this  rule,  the  agency  would 
invoke  section  518(6!]  of  the  act  in  those 
instances  that  match  very  closely  the 
definition  of  class  I  recall,  where  there 
is  a  strong  likelihood  that  the  use  of  or 
exposure  to  a  device  would  cause 
serious,  adverse  health  consequences  or 
death  (compare  §  7.3(m)(l)  and  section 
518(e]].  The  greatest  number  of  class  I 
recalls  in  1  year  to  date  has  been  36,  and 
the  average  over  the  last  5  fiscal  years 
has  been  19  per  year.  FDA  expects  that 
almost  all  of  the  recalls  will  continue  to 
be  carried  out  under  the  voluntary 
recall,  part  7  procedures.  The  agency 
expects  that  at  most  one  or  two  recalls 
per  year  would  be  ordered  that  would 
not  have  occurred  without  this 
regulation.  Thus,  the  agency  believes 
that  this  new  authority  will  not  be  used 
frequently.  The  agency  is  unable  to 
estimate  the  cost  of  this  rule  because  it 
is  unable  to  predict  the  nature  or  size  of 
recalls  that  may  be  ordered.  FDA 
believes,  however,  that  the  costs  will 
not  be  excessive  for  the  recall  of  a 
device  that  presents  a  risk  of  serious 
adverse  health  consequences  or  death, 
given  the  limited  number  of  recalls  that 
will  be  ordered  and  the  flexibility  that 
is  allowed 'to  implement  them.  For  these 
reasons,  the  Commissioner  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required.  In  addition, 
this  rule  wall  not  impose  expenditures 
of  $100  million  or  more  on  either  State, 
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local,  and  tribal  govemmentj  in 
aggregate  or  the  private  sector,  and 
therefore  a  written  statement  under 
section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  is  not 
required. 

Vm.  roinreeaUmal  Review 

This  rule  is  not  a  major  rule  under  the 
congressional  review  provisions  of 
Subtitle  E  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Pub.  L. 
104-121). 

DC.  Peperwork  Reducbon  Act  of  IMS 

This  final  rule  contains  information 
collections  which  are  subjoct  to  review 
by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
The  title,  description,  and  respondent 
description  of  the  information 
collections  and  an  estimate  of  the 
annual  reporting  burden  are  shown 
below,  bicluded  in  the  estimate  is  the 
time  for  searching  existing  data  sources, 
gathering  and  maintaining  data  needed, 
and  completing  and  reviewing  the 
collection  of  information. 

Tide:  Reporting  requirements  few 
individuals  named  in  cease  distribution 
and  notification  orders  and  mandatory 
recall  orders  under  the  SMDA. 


Deacripdon:  This  regulation 
aetabliahes  the  procedures  for 
implementing  the  medical  device  recall 
authority  provided  in  the  SMDA.  The 
purpose  of  this  regulation  is  to  protect 
the  public  health  by  permitting  FDA  to 
promptly  cease  distribution  of  and 
recall  dangerous  devices  from  the 
market. 

Description  of  Respondents: 
Businesses  or  other  ior  profit 
organizations. 

Although  the  June  14,  1994,  proposed 
rule  provided  a  90-day  comment  period, 
and  this  final  rule  is  based  on  the 
conunents  received,  the  proposed  rule 
has  not  been  previously  available  to 
OMB  for  review.  Therefore,  as  required 
by  section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995.  FDA  will  submit 
a  copy  of  this  final  rule  to  OMB  for 
review  and  approval  of  these 
information  collection  requirements. 
Organizations  and  individuals  may 
submit  comments  on  the  information 
collection  requirements  by  January  21. 
1997.  FDA  particularly  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utiUty; 


(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  asstunptions  used;  (3) 
ways  to  enhance  the  qtiality,  utility,  and 
clarity  of  the  Information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology.  Conunents 
should  be  directed  to  the  Dockets 
Management  Branch  (address  above). 
At  the  close  of  the  60-day  comment 
period,  FDA  will  review  the  comments 
received,  make  revisions  as  necessary  to 
the  information  collection  requirements, 
and  submit  the  requirements  to  OMB  for 
review  and  approval.  Additional  time 
will  be  allotted  for  public  comment  to 
OMB  on  the  requirements  and  OMB 
review.  Prior  to  the  efEective  date  of  this 
final  rule,  FDA  will  publish  a  notice  in 
the  Federal  Register  of  OMB's  decision 
to  approve,  modify,  or  disapprove  the 
information  collection  requirements.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


Table  i.- 

-Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  h^ours 

810.10(d) 

2 

2 

8 

16 

810.11(a) 

1 

1 

• 

8 

810.12(b) 

1 

t 

8 

8 

810.14 

9 

2 

16 

32 

810.15 

2 

2 

16 

32 

810.18 

2 

12 

24 

40 

960 

810.17 

2 

1 

2 

8 

16 

Total 

1,072 

There  are  no  capital  costs  or  operatng  and  mamlananoe  costs  aseocialed  wtti  this  ooiedion. 


List  of  Subfects  in  21  CFR  Part  810 

Administrative  practice  and 
procedure,  Cease  distribution  and 
notification  ordera.  Mandatory  recall 
orders.  Medical  devices.  Recordkeeping 
and  reporting  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Closmetic  Act.  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  new  part  810  is 
added  to  read  as  follows: 

PART  810— MEDICAL  DEVICE  RECALL 
AUTMORfTY 

Subpart  A— Oanerai  Provisions 


810.3  Computation  of  time. 

810.4  Serv  ica  of  orders. 

Sutopwl 


810.1 
8102 


Scope 
Definitiooa 


Oevloe 


810  10    CaaM  distribution  and  notiRcatioa 

order. 
810  11     Ragulatory  hearing. 
810.12     Written  request  for  raview  of  cease 

distribution  and  notification  order. 
810  13     Maodalory  recall  order 

8 1 0. 1 4  Caaae  distribution  and  notification 
or  mandatory  recall  strategy. 

810.15  Cooununicat ions  concerning  a  cease 
distribution  and  notification  or 
mandatory  recall  order. 

810.16    Oase  distribution  and  notification 
or  mandatory  recall  order  status  reports. 


810.17    Tenminat  ion  of  a  ( 
distribution  and  notification  or 
mandatory  recall  order. 
810.18    Public  notice. 

Aolharlty:  Sees.  201.  301,  302.  303.  304, 
501.  502.  518.  701.  704.  705  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C  321, 
331.  332,  333,  334.  351,  352,  360h,  371,  374, 
375). 

8ul)part  A— Qerieral  ProvMona 

fSiai    Scope. 

Part  810  describes  the  procedures  that 
the  Food  and  Drug  Administration  will 
follow  in  exercising  its  medical  device 
recall  authority  under  section  518(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act. 
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S  81 0.2    Definitions. 

As  used  in  this  part: 

(a)  Act  means  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

(b)  Agency  or  FDA  means  the  Food 
and  Drug  Administration. 

(c)  Cease  distribution  and  notification 
strategy  or  mandatory  recall  strategy 
means  a  planned,  specific  course  of 
action  to  be  taken  by  the  person  named 
in  a  cease  distribution  and  notification 
order  or  in  a  mandatory  recall  order, 
which  addresses  the  extent  of  the 
notification  or  recall,  the  need  for  public 
warnings,  and  the  extent  of  effectiveness 
checks  to  be  conducted. 

(d)  Consignee  means  any  person  or 
firm  that  has  received,  purchased,  or 
used  a  device  that  is  subject  to  a  cease 
distribution  and  notification  order  or  a 
mandatory  recall  order.  Consignee  does 
not  mean  lay  individuals  or  patients, 
i.e.,  nonhealth  professionals. 

(e)  Correction  means  repair, 
modification,  adjustment,  relabeling, 
destruction,  or  inspection  (including 
patient  monitoring)  of  a  device,  without 
its  physical  removal  from  its  point  of 
use  to  some  other  location. 

(f)  Device  user  facility  means  a 
hospital,  ambulatory  surgical  facility, 
nursing  home,  or  outpatient  treatment 
or  diagnostic  facility  that  is  not  a 
physician's  office. 

(g)  Health  professionals  means 
practitioners,  including  physicians, 
nurses,  pharmacists,  dentists, 
respiratory  therapists,  physical 
therapists,  technologists,  or  any  other 
practitioners  or  allied  health 
professionals  that  have  a  role  in  using 
a  device  for  hiunan  use. 

(h)  Reasonable  probability  means  that 
it  is  more  likely  than  not  that  an  event 
will  occur. 

(i)  Serious,  adverse  health 
consequence  means  any  significant 
adverse  experience,  including  those  that 
may  be  either  life-threatening  or  involve 
permanent  or  long-term  injuries,  but 
excluding  injuries  that  are  nonlife- 
threatening  and  that  are  temporary  and 
reasonably  reversible. 

(j)  Recall  means  the  correction  or 
removal  of  a  device  for  human  use 
where  FDA  finds  that  there  is  a 
reasonable  probability  that  the  device 
would  cause  serious,  adverse  health 
consequences  or  death. 

(k)  Removal  means  the  physical 
removal  of  a  device  fitim  its  point  of  use 
to  some  other  location  for  repair, 
modification,  adjustment,  relabeling, 
destruction,  or  inspection. 

§810.3    Computstion  of  time. 

In  computing  any  period  of  time 
prescribed  or  allowed  by  this  part,  the 
day  of  the  act  or  event  from  which  the 


designated  period  of  time  begins  to  run 
shall  not  be  included.  The  computation 
of  time  is  based  only  on  working  days. 


S810.4    Service  of  < 

Orders  issued  under  this  part  will  be 
served  in  person  by  a  designated 
employee  of  FDA,  or  by  certified  or 
registered  mail  or  similar  mail  delivery 
service  with  a  return  receipt  record 
reflecting  receipt,  to  the  named  person 
or  designated  agent  at  the  named 
person's  or  designated  agent's  last 
known  address  in  FDA's  records. 

Subpart  B— Mandatory  Medical  Device 
Recall  Procedures 

§810.10    Cease  distribution  and 
notification  order. 

(a)  If,  after  providing  the  appropriate 
person  with  an  opportimity  to  consult 
with  the  agency,  FDA  finds  that  there  is 
a  reasonable  probability  that  a  device 
intended  for  human  use  would  cause 
serious,  adverse  health  consequences  or 
death,  the  agency  may  issue  a  cease 
distribution  and  notification  order 
requiring  the  person  named  in  the  order 
to  immediately: 

(1)  (Dease  distribution  of  the  device; 

(2)  Notify  health  professionals  and 
device  user  facilities  of  the  order;  and 

(3)  Instruct  these  professionals  and 
device  user  facilities  to  cease  use  of  the 
device. 

(b)  FDA  will  include  the  following 
information  in  the  order: 

(1)  The  requirements  of  the  order 
relating  to  cessation  of  distribution  and 
notification  of  health  professionals  and 
device  user  facilities; 

(2)  Pertinent  descriptive  information 
to  enable  accurate  and  immediate 
identification  of  the  device  subject  to 
the  order,  including,  where  known: 

(i)  The  brand  name  of  the  device; 

(ii)  The  common  name,  classification 
name,  or  usual  name  of  the  device; 

(iii)  The  model,  catalog,  or  product 
code  numbers  of  the  device;  and 

(iv)  The  manufacturing  lot  niunbers  or 
serial  numbers  of  the  device  or  other 
identification  numbers;  and 

(3)  A  statement  of  the  grounds  for 
FDA's  finding  that  there  is  a  reasonable 
probability  that  the  device  would  cause 
serious,  adverse  health  consequences  or 
death. 

(c)  FDA  may  also  include  in  the  order 
a  model  letter  for  notifying  health 
professionals  and  device  user  facilities 
of  the  order  and  a  requirement  that 
notification  of  health  professionals  and 
device  user  facilities  be  completed 
within  a  specified  timefi'ame.  The 
model  letter  will  include  the  key 
elements  of  information  that  the  agency 
in  its  discretion  has  determined,  t»sed 
on  the  circumstances  surrounding  the 


issuance  of  each  order,  are  necessary  to 
inform  health  professionals  and  device 
user  facilities  about  the  order. 

(d)  FDA  may  also  require  that  the 
person  named  in  the  cease  distribution 
aiul  notification  order  submit  any  or  all 
of  the  following  information  to  the 
agency  by  a  time  specified  in  the  order: 

(1)  The  total  nuimber  of  luiits  of  the 
device  produced  and  the  timespan  of 
the  production; 

(2)  The  total  number  of  units  of  the 
device  estimated  to  be  in  distribution 
channels; 

(3)  The  total  number  of  imits  of  the 
device  estimated  to  be  distributed  to 
health  professionals  and  device  user 
facilities; 

(4)  The  total  number  of  units  of  the 
device  estimated  to  be  in  the  hands  of 
home  users; 

(5)  Distribution  information, 
including  the  names  and  addresses  of 
all  consignees; 

(6)  A  copy  of  any  written 
communication  used  by  the  person 
named  in  the  order  to  notify  health 
professionals  and  device  user  facilities; 

(7)  A  proposed  strategy  for  complying 
with  the  cease  distribution  and 
notification  order; 

(8)  Progress  reports  to  be  made  at 
specified  intervals,  shov^ring  the  names 
and  addresses  of  health  professionals 
and  device  user  facilities  that  have  been 
notified,  names  of  specific  individuals 
contacted  within  device  user  facilities, 
and  the  dates  of  such  contacts;  and 

(9)  The  name,  address,  and  telephone 
number  of  the  jierson  who  should  be 
contacted  concerning  implementation  of 
the  order. 

(e)  FDA  will  provide  the  person 
named  in  a  cease  distribution  and 
notification  order  with  an  opportunity 
for  a  regulatory  hearing  on  the  actions 
required  by  the  cease  distribution  and 
notification  order  and  on  whether  the 
order  should  be  modified,  or  vacated,  or 
amended  to  require  a  mandatory  recall 
of  the  device. 

(f)  FDA  will  also  provide  the  person 
named  in  the  cease  distribution  and 
notification  order  with  an  opportunity, 
in  heu  of  a  regulatory  hearing,  to  submit 
a  written  request  to  FDA  asking  that  the 
order  be  modified,  or  vacated,  or 
amended. 

(gj  FDA  will  include  in  the  cease 
distribution  and  notification  order  the 
name,  address,  and  telephone  number  of 
an  agency  employee  to  whom  any 
request  for  a  regulatory  hearing  or 
agency  review  is  to  be  addressed. 

§810.11    Regulatory  hearing. 

(a)  Any  request  for  a  regulatory 
hearing  shall  be  submitted  in  writing  to 
the  agency  employee  identified  in  the 
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order  within  ihe  timeframe  specified  by 
FDA  Under  §  16.22(b)  of  this  chapter, 
this  timefrtune  ordinarily  will  not  be 
fewer  than  3  working  days  after  receipt 
of  the  cease  distribution  and  notificatioQ 
order.  However,  as  provided  in 
§  16.B0(h)  of  this  chapter,  the 
Commissioner  of  Food  and  Drugs  or 
presiding  officer  may  waive,  suspend,  or 
modify  any  provision  of  part  16  under 
§  10.19  of  this  chapter,  mduding  those 
pertaining  to  the  timing  of  the  bearing. 
As  pruvided  in  §  16.26(8).  the 
Conunissioner  or  presiding  officer  may 
deny  a  request  for  a  hearing,  in  whole 
or  in  part,  if  he  or  she  determines  that 
no  genuine  and  substantial  issue  of  fact 
is  raised  by  the  material  submitted  in 
the  tea  uest. 

(b)  If  a  request  for  a  regulatory  hearing 
is  granted,  the  regulatory  hearing  shall 
be  limited  to: 

(1)  Reviewing  the  actions  required  by 
the  ctase  distribution  and  notification 
order,  determining  if  FDA  should 
affirm,  modify,  or  vaciite  the  order,  and 
addressing  an  appropnate  cease 
distribution  diid  notification  strategy: 
and 

(2)  determining  wh«»ther  FDA  should 
amen<i  the  cease  distribution  and 
notification  order  to  require  a  recall  of 
the  device  that  wa.s  the  subjeci  of  the 
order  The  hearing  may  also  address  the 
actions  that  might  ba  required  by  a 
recall  order,  including  an  appropriate 
recall  strategv,  if  FDA  later  orders  a 
recall 

(c)  If  a  request  by  the  person  named 
in  a  cease  distribution  and  notification 
order  for  a  regulatory  hearing  is  granted, 
the  regulatory  hearing  will  be  conducted 
in  accordance  with  the  procedures  set 
out  in  section  201  (x)  uf  the  act  (21 
U.S.C.  321(x))  and  part  16  of  this 
chapter,  except  that  the  order  issued 
under  §810.10.  rather  than  a  notice 
under  §  16.22(a)  of  this  chapter, 
provides  the  notice  of  opportunity  for  a 
hearing  and  is  part  of  the  administrative 
record  of  the  regulatory  hearing  under 

§  16  80(a)  of  this  chapter.  As  provided 
in  §  16.60(h)  of  this  chapter,  the 
Commissioner  of  Food  and  Drugs  or 
presiding  officer  may  waive,  suspend,  or 
modify  any  povision  of  part  16  under 
§  10.19  of  this  chapter.  As  provided  in 
§  16.26(b).  after  the  hearing  commences, 
the  presiding  officer  may  issue  a 
summary  decision  on  any  issue  if  the 
presiding  officer  determines  that  there  is 
no  genuine  and  substantial  issue  of  fact 
respecting  that  issue. 

(d)  If  the  person  named  in  the  cease 
distribution  and  notification  order  does 
not  request  a  regulatory  hearing  within 
the  timeframe  specified  by  FDA  in  the 
cease  distribution  and  notification 
order,  that  person  will  be  deemed  to 


have  waived  his  or  her  right  to  request 
a  hearing. 

(e)  The  presiding  officer  will 
ordinarily  hold  any  regulatory  hearing 
requested  under  p>aragniph  (a)  of  this 
section  no  fewer  than  2  working  days 
after  receipt  of  the  request  for  a  hearing, 
under  §  16.24(e)  of  this  chapter,  and  no 
later  than  10  working  days  after  the  date 
of  issuance  of  the  cease  distribution  and 
notification  order.  However.  FDA  and 
the  person  named  in  the  order  may 
agree  to  a  later  date  or  the  presiding 
officer  may  determine  that  the  hearing 
should  be  held  in  fewer  than  2  days. 
Moreover,  as  provided  for  in  §  16.60(h) 
of  this  chapter,  the  Commissioner  of 
Food  and  Drugs  or  presiding  officer  may 
waive,  suspend,  or  modify  any 
provision  of  part  16  under  §  10.19  of 
this  chapter,  including  those  pertaining 
to  the  timing  of  the  hearing.  After  the 
presiding  officer  prepares  a  written 
repori  of  the  hearing  and  the  agency 
issues  a  final  decision  based  on  the 
report,  the  presiding  ofBcer  shall 
provide  the  requestor  written 
notification  of  the  final  decision  to 
affirm,  modify,  or  vacate  the  order  or  to 
amend  the  order  to  require  a  recall  of 
the  device  within  15  working  days  of 
conducting  a  regulatory  hearing. 

f8iai2    Wrmen  requa««  for  review  of 
cease  distribution  and  notiflcstlon  order. 

(a)  In  lieu  of  requesting  a  regulatory 
hearing  under  §810.11.  the  person 
named  in  a  cease  distribution  and 
notification  order  may  submit  a  written 
request  to  FDA  asking  that  the  order  be 
modified  or  vacated.  Such  person  shall 
address  the  written  request  to  the 
agency  employee  identified  in  the  order 
and  shall  submit  the  request  within  the 
timeframe  specified  in  the  order,  unless 
FDA  and  the  person  named  in  the  order 
agree  to  a  later  date. 

(b)  A  written  request  for  review  of  a 
cease  distribution  and  notification  order 
shall  identify  each  ground  upon  which 
the  requestor  relies  in  asking  that  the 
order  be  modified  or  vacated,  as  well  as 
addressing  an  appropriate  cease 
distribution  and  notification  strategy, 
and  shall  address  whether  the  order 
should  be  amended  to  require  a  recall  of 
the  device  that  was  the  subject  of  the 
order  and  the  actions  required  by  such 

a  recall  order,  including  an  appropriate 
recall  strategy. 

(c)  The  agency  official  who  issued  the 
cease  distribution  and  notification  order 
shall  provide  the  requestor  written 
notification  of  the  agency's  decision  to 
affirm,  modify,  or  vacate  the  order  or 
amend  the  order  to  require  a  recall  of 
the  device  within  15  working  days  of 
receipt  of  the  written  request.  The 


agency  official  shall  include  in  this 
written  notification: 

(1)  A  statement  of  the  grounds  for  the 
decision  to  affirm,  modify,  vacate,  or 
amend  the  order,  and 

(2)  The  requirements  of  any  modified 
or  amended  order. 


|8iai3 

(a)  If  the  person  named  in  a  cease 
distribution  and  notification  order  does 
not  request  a  regulatory  hearing  or 
submit  a  request  for  agency  review  of 
the  order,  or.  if  the  Commissioner  of 
Food  and  Drugs  or  the  presiding  officer 
denies  a  request  for  a  hearing,  or,  if  after 
conducting  a  regulatory  hearing  under 

S  810.1 1  or  completing  agency  review  of 
a  cease  distribution  and  notification 
order  under  §810.12,  FDA  determines 
that  the  order  should  be  amended  to 
require  a  recall  of  the  device  with 
respect  to  which  the  order  was  issued, 
FDA  shall  amend  the  order  to  require 
such  a  recall.  FDA  shall  amend  the 
order  to  require  such  a  recall  within  15 
working  days  of  issuance  of  a  cease 
distribution  and  notification  order  if  a 
regulatory  hearing  or  agency  review  of 
the  order  is  not  requested,  or  within  1 5 
working  days  of  denying  a  request  for  a 
hearing,  or  within  15  woridng  days  of 
completing  a  regulatory  hearing  under 
§810.11,  or  within  15  working  days  of 
receipt  of  a  written  request  for  review  of 
a  cease  distribution  and  notification 
order  under  §810.12. 

(b)  In  a  mandatory  recall  order,  FDA 
may: 

(1)  Specify  that  the  recall  is  to  extend 
to  the  wholesale,  retail,  or  user  level; 

(2)  Specify  a  timetable  in  accordance 
with  which  the  recall  is  to  begin  and  be 
completed; 

(3)  Require  the  person  named  in  the 
order  to  submit  to  the  agency  a 
proposed  recall  strategy,  as  described  in 
§810.14,  and  periodic  reports 
describing  the  progress  of  the 
mandatory  recall,  as  described  in 
§810.16;  and 

(4)  Provide  the  person  named  in  the 
order  with  a  model  recall  notification 
letter  that  includes  the  key  elements  of 
Information  that  FDA  has  determined 
are  necessary  to  inform  health 
professionals  and  device  user  facilities. 

(c)  FDA  will  not  include  in  a 
mandatory  recall  order  a  requirement 
for: 

(1)  Recall  of  a  device  from 
individuals;  or 

(2)  Recall  of  a  device  from  device  user 
facilities,  if  FDA  determines  that  the 
risk  of  recalling  the  device  bom  the 
facilities  presents  a  greater  health  risk 
than  the  health  risk  of  not  recalHng  the 
device  from  use,  unless  the  device  can 
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be  replaced  immediately  with  an 
equivalent  device. 

(d)  FDA  will  include  in  a  mandatory 
recall  order  provisions  for  notification 
to  individuals  subject  to  the  risks 
associated  with  use  of  the  device.  If  a 
significant  number  of  such  individuals 
cannot  be  identified,  FDA  may  notify 
such  individuals  under  section  705(b]  of 
the  act. 


1810.14    Cease  distrttMitlon  and 
notification  or  mandatory  rscail  strategy. 

(a)  General.  The  person  named  in  a 
cease  distribution  and  notification  order 
issued  under  §  810.10  shall  comply  with 
the  order,  which  FDA  will  fashion  as 
appropriate  for  the  individual 
circumstances  of  the  case.  The  person 
named  in  a  cease  distribution  and 
notification  order  modified  under 

§  810.11(e)  or  §  810.12(c)  or  a  mandatory 
recall  order  issued  imder  §  810.13  shall 
develop  a  strategy  for  complying  with 
the  order  that  is  appropriate  for  the 
individual  circumstances  and  that  takes 
into  account  the  following  factors: 

(1)  The  nature  of  the  serious,  adverse 
health  consequences  related  to  the 
device; 

(2)  The  ease  of  identifying  the  device; 

(3)  The  extent  to  whicn  the  risk 
presented  by  the  device  is  obvious  to  a 
health  professional  or  device  user 
facility;  and 

(4)  The  extent  to  which  the  device  is 
used  by  health  professionals  and  device 
user  facilities. 

(b)  Submission  and  review.  (1)  The 
person  named  in  the  cease  distribution 
and  notification  order  modified  under 
§  810.11(e)  or  §  810.12(c)  or  mandatory 
recall  order  shall  submit  a  copy  of  the 
proposed  strategy  to  the  agency  within 
the  timeframe  specified  in  the  order. 

(2)  The  agency  will  review  the 
proposed  strategy  and  make  any 
changes  to  the  strategy  that  it  deems 
necessary  within  7  working  days  of 
receipt  of  the  proposed  strategy.  The 
person  named  in  the  order  shall  act  in 
accordance  with  a  strategy  determined 
by  FDA  to  be  appropriate. 

(c)  Elements  of  the  strategy.  A 
proposed  strategy  shall  meet  all  of  the 
followiM  requirements: 

(l)(i)  Tne  person  named  in  the  order 
shall  specify  the  level  in  the  chain  of 
distribution  to  which  the  cease 
distribution  and  notification  order  or 
mandatory  recall  order  is  to  extend  as 
follows: 

(A)  Consumer  or  user  level,  e.g., 
health  professionals,  consignee,  or 
device  user  facility  level,  including  any 
intermediate  wholesale  or  retail  level;  or 

(B)  Retail  level,  to  the  level 
immediately  preceding  the  consumer  or 
user  level,  and  including  any 
intermediate  level;  or 


(C)  Wholesale  level. 

(ii)  The  person  named  in  the  order 
shall  not  recall  a  device  from 
individuals;  and 

(iii)  The  person  named  in  the  order 
shall  not  recall  a  device  from  device 
user  facilities  if  FDA  notifies  the  person 
not  to  do  so  because  of  a  risk 
determination  under  §  810.13(c)(2). 

(2)  The  person  named  in  a  recall  order 
shall  ensure  that  the  strategy  provides 
for  notice  to  individuals  subject  to  the 
risks  associated  with  use  of  the  recalled 
device.  The  notice  may  be  provided 
through  the  individuals'  health 
professionals  if  FDA  determines  that 
such  consultation  is  appropriate  and 
would  be  the  most  effective  method  of 
notifying  patients. 

(3)  Effectiveness  checks  by  the  person 
named  in  the  order  are  required  to 
verify  that  all  health  professionals, 
device  user  facilities,  consignees,  and 
individuals,  as  appropriate,  have  been 
notified  of  the  cease  distribution  and 
notification  order  or  mandatory  recall 
order  and  of  the  need  to  take 
appropriate  action.  The  person  named 
in  the  cease  distribution  and 
notification  order  or  the  mandatory 
recall  order  shall  specify  in  the  strategy 
the  method(s)  to  be  used  in  addition  to 
written  conmiunications  as  required  by 
§810.15,  i.e.,  personal  visits,  telephone 
calls,  or  a  combination  thereof  to 
contact  all  health  professionals,  device 
user  facilities,  consignees,  and 
individuals,  as  appropriate.  The  agency 
may  conduct  additional  audit  checks 
where  appropriate. 

§  81 0.1 5    Communications  concerning  a 
cease  distribution  and  notification  or 
mandatory  recall  order. 

(a)  General.  The  person  named  in  a 
cease  distribution  and  notification  order 
issued  under  §  810.10  or  a  mandatory 
recall  order  issued  under  §  810.13  is 
responsible  for  promptly  notifying  each 
health  professional,  device  user  facility, 
consignee,  or  individual,  as  appropriate, 
of  the  order.  In  accordance  with 
§  810.10(c)  or  §  810.13(b)(4).  FDA  may 
provide  the  person  named  in  the  cease 
distribution  and  notification  or 
mandatory  recall  order  with  a  model 
letter  for  notifying  each  health 
professional,  device  user  facility, 
consignee,  or  individual,  as  appropriate, 
of  the  order.  However,  if  FDA  does  not 
provide  the  person  named  in  the  cease 
distribution  and  notification  or 
mandatory  recall  order  with  a  model 
letter,  the  person  named  in  a  cease 
distribution  and  notification  order 
issued  imder  §  810.10,  or  a  mandatory 
recall  order  issued  imder  §  810.13,  is 
responsible  for  providing  such 


notification.  The  purpose  of  the 
communication  is  to  convey: 

(1)  That  FDA  has  found  that  there  is 
a  reasonable  probability  that  use  of  the 
device  would  cause  a  serious,  adverse 
health  consequence  or  death; 

(2)  That  the  person  named  in  the 
order  has  ceased  distribution  of  the 
device; 

(3)  That  health  profiessionals  and 
device  user  facilities  should  cease  use  of 
the  device  immediately; 

(4)  Where  appropriate,  that  the  device 
is  subject  to  a  mandatory  recall  order; 
and 

(5)  Specific  instructions  on  what 
should  be  done  with  the  device. 

(b)  Implementation.  The  person 
named  in  a  cease  distribution  and 
notification  order,  or  a  mandatory  recall 
order,  shall  notify  the  appropriate 
person(s)  of  the  order  by  verified  written 
commimication,  e.g.,  telegram, 
mailgram,  or  fax.  Tlie  written 
commimication  and  any  envelope  in 
which  it  is  sent  or  enclosed  shall  be 
conspicuously  marked,  preferably  in 
bold  red  ink:  "URGENT— [DEVICE 
CEASE  DISTRIBUTION  AND 
NO-nFICATION  ORDER)  or 
(MANDATORY  DEVICE  RECALL 
ORDER]."  Telephone  calls  or  other 
personal  contacts  may  be  made  in 
addition  to,  but  not  as  a  substitute  for, 
the  verified  written  communication,  and 
shall  be  documented  in  an  appropriate 
manner. 

(c)  Contents.  The  person  named  in  the 
order  shall  ensure  that  the  notice  of  a 
cease  distribution  and  notification  order 
or  mandatory  recall  order: 

(1)  Is  brief  and  to  the  point; 

(2)  Identifies  clearly  the  device,  size, 
lot  numbers),  code(s),  or  serial 
number(s),  and  any  other  pertinent 
descriptive  information  to  facilitate 
accurate  and  immediate  identification  of 
the  device; 

(3)  Explains  concisely  the  serious, 
adverse  health  consequences  that  may 
occur  if  use  of  the  device  were 
continued; 

14)  Provides  s{>ecific  Instructions  on 
what  should  be  done  with  the  device; 

(5)  Provides  a  ready  means  for  the 
recipient  of  the  communication  to 
confirm  receipt  of  the  commimication 
and  to  notify  the  person  named  in  the 
order  of  the  actions  taken  in  response  to 
the  communication.  Such  means  may 
include,  but  are  not  limited  to,  the 
return  of  a  postage-paid,  self-addressed 
post  card  or  a  toll-free  call  to  the  person 
named  in  the  order;  and 

(6)  Does  not  contain  irrelevant 
qualifications,  promotional  materials,  or 
any  other  statement  that  may  detract 
from  the  message. 
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(d)  Followup  communications.  The 
person  named  in  the  cease  distribution 
and  notiflcation  order  or  mandatory 
recall  order  shall  ensure  that  followup 
communications  are  sent  to  all  who  fadl 
to  respond  to  the  initial  oommunication. 

(e)  Responsibility  of  the  recipient 
Health  professionals,  device  user 
facilities,  and  consignees  who  receive  a 
communication  concerning  a  cease 
distribution  and  notification  order  or  a 
mandatory  recall  order  should 
immediately  follow  the  instructions  set 
forth  in  the  communication.  Where 
appropriate,  these  recipients  should 
Iminediately  notify  their  consignees  of 
the  order  in  accordance  with  paragraphs 
(b)  and  (c)  of  this  section. 


agency  terminates  the  «der  in 
accordance  with  $810.17. 


|8iai7    T 
dtaMbutton  and 


fSiaie    €••••  dIsaibutkMi  and 
nolNlcaMon  oc  inendetofy  reoeH  ORler  statue 


(a)  The  person  named  in  a  cease 
distribution  and  notification  order 
issued  under  §  810.10  or  a  mandatory 
recall  order  issued  under  §  810.13  shall 
submit  periodic  status  reports  to  FDA  to 
enable  the  agency  to  assess  the  person's 
progress  in  complying  with  the  order. 
The  frequency  of  such  reports  and  the 
agency  official  to  whom  such  reports 
shall  be  submitted  will  be  specified  in 
the  order. 

(b)  Unless  otherwise  specified  in  the 
order,  each  status  report  shall  contain 
the  following  information: 

( 1 )  The  number  and  type  of  health 
professionals,  device  user  facilities, 
consignees,  or  individuals  notified 
about  the  order  and  the  date  and 
method  of  notification; 

(2)  The  number  and  type  of  health 
professionals,  device  user  facilities, 
consignees,  or  individuals  who  have 
responded  to  the  communication  and 
the  quantity  of  the  device  on  hand  at 
these  locations  at  the  time  they  received 
the  communication; 

(3)  The  number  and  type  of  heidth 
professionals,  device  user  facilities, 
consignees,  or  individuals  who  have  not 
responded  to  the  communication; 

(4)  The  number  of  devices  returned  or 
corrected  by  each  health  professional, 
device  user  facility,  consignee,  or 
individual  contacted,  and  the  quantity 
of  products  accounted  for, 

(5)  The  number  and  results  of 
eflisctiveness  checks  that  have  been 
made;  and 

(6)  Estimated  timeframes  for 
completion  of  the  requirements  of  the 
cease  distribution  and  notification  order 
or  mandatory  recall  order. 

(c)  The  person  named  in  the  cease 
distribution  and  notification  order  or 
recall  order  may  discontinue  the 
submission  of  status  reports  when  the 


olaeaa 


(a)  The  person  luuned  in  a  cease 
distribution  and  notification  order 
issued  under  $  810.10  or  a  mandatory 
recall  order  issued  under  $  810.13  may 
request  termination  of  the  order  by 
submitting  a  written  request  to  FDA. 
The  person  submitting  a  request  shall 
certify  that  he  or  she  has  complied  in 
full  with  all  of  the  reouiremants  of  the 
order  and  shall  include  a  copy  of  the 
most  currant  stattu  report  submitted  to 
the  agency  under  $  810.18.  A  reauest  for 
termination  of  a  recall  order  shall 
include  a  description  of  the  disposition 
of  the  recalled  device. 

(b)  FDA  may  terminate  a  cease 
distribution  and  notification  order 
issued  under  §810.10  or  a  mandatory 
recall  order  issued  under  §  810.13  when 
the  agency  determines  that  the  person 
named  in  the  order: 

(1)  Has  taken  all  reasonable  efforts  to 
ensure  and  to  verify  that  all  health 
professionals,  device  user  budlities, 
consignees,  and,  where  appropriate, 
individuals  have  been  notified  of  the 
cease  distribution  and  notification 
order,  and  to  verify  that  they  have  been 
instructed  to  cease  use  of  the  device  and 
to  take  other  appropriate  action;  or 

(2)  Has  removed  the  device  frt>m  the 
market  or  has  corrected  the  device  so 
that  use  of  the  device  would  not  cause 
serious,  adverse  health  consequences  or 
death. 

(c)  FDA  will  provide  written 
notification  to  the  person  named  in  the 
order  when  a  request  for  termination  of 
a  cease  distribution  and  notification 
order  or  a  mandatory  recall  order  has 
been  granted  or  denied.  FDA  will 
respond  to  a  written  request  for 
termination  of  a  cease  distribution  and 
notification  or  recall  order  within  30 
working  days  of  its  receipt. 

fSiaia    Public  noOee. 

The  agency  will  make  available  to  the 
public  in  the  weekly  FDA  Enforcement 
Report  a  descriptive  listing  of  each  new 
mandatory  recall  issued  under  §810.13. 
The  agency  %vill  delay  pubUc 
notification  of  orders  when  the  agency 
determines  that  such  notification  may 
cause  unnecessary  and  harmful  anxiety 
in  individuals  and  that  initial 
consultation  between  individuals  and 
their  health  professionals  is  essential. 

Dated:  NovembOT  8. 1996. 
William  B.  Schuhz. 
Depu  ty  Commissioner  for  Policy. 
(FR  Doc.  96-29695  Filed  11-19-96;  8:45  ami 
muan  coot  4iso-«i-r 


DEPARTMENT  OF  TRANSPORTATION 

Co—tOufd 

33  CFR  Part  100 

(OQOQ7-06-0481 

RIN2115-AE4« 

SpscW  Local  RaQuladons;  Ctwtetmaa 
Parada  of  Boats,  Chahaston,  SC 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  permanent  special  local 
regulations  for  the  Charleston  Christmas 
Parade  of  Boats.  This  one-day  event  will 
be  held  on  December  7, 1996,  December 
13,  1997,  December  12, 1998,  December 
4.  1999.  and  December  9,  2000,  on  the 
Ashley,  Wando  and  Cooper  Rivers  in 
Charleston,  South  Carolina,  between 
4:30  and  8:30p.m.  Eastern  Standard 
Time  (EST).  The  customary  presence  of 
coBunerdal  and  recreationial  traffic,  and 
the  nature  of  the  event  create  an  extra 
or  unusual  hazard  on  the  navigable 
waters  during  the  event.  These 
regulations  are  necessary  for  the  safety 
of  life  on  the  navigable  waters  during 
the  event. 

EFFECTIVE  DATE:  November  20, 1996. 
FOn  FURTHER  MPORMATKM  CONTACT: 
Ensign  Mike  Daponte.  Project  Officer, 
Coast  Guard  Group  Charleston,  at  (803) 
724-7621. 

SUPPtEMENTAAY  INRMM>mON:  In 
accordance  with  5  U.S.C  §  553,  the  final 
rule  will  be  made  effective  in  less  than 
30  days  &t>m  the  date  of  publication  in 
the  Federal  Ragiater.  Following  normal 
rulemaking  procedures  will  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  A  notice 
of  proposed  rulemaking  for  this  rule  was 
published  in  the  Federal  Register  (61 
FR  188)  with  a  thirty  day  comment 
period.  The  final  rule  will  be  made 
efliBctive  in  less  than  thirty  days  from 
the  date  of  publication  in  order  to  hold 
the  event.  During  this  comment  period, 
no  comments  were  received  about  this 
rulemaking. 

Regulatory  History 

On  September  26, 1996,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Charleston 
Christmas  Parade  of  Boats.  Charleston, 
SC  [CGD07-96-048)  in  the  Federal 
Raybter  (61  FR  188).  The  comment 
period  ended  on  October  28, 1996.  The 
Coast  Guard  received  no  comments 
during  the  notice  of  proposed 
riilemaking  comment  pwriod.  A  public 
hearing  was  not  requested  and  no 
hearing  was  held. 
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Background  and  Purpoae 

These  regulations  are  needed  to 
provide  for  the  safety  of  life  during  the 
Christmas  Parade  of  Boats.  This  one-day 
event  will  be  held  on  December  7, 1996, 
December  13, 1997,  December  12, 1998. 
December  4, 1999.  and  December  9, 
2000,  on  the  Ashley,  Wando  and  Cooper 
Rivers  in  Charleston,  South  Carolina, 
between  4:30  and  8:30  p.m.  (EST). 
These  regulations  are  intended  to 
promote  safe  navigation  on  the  waters  of 
the  Ashley,  Wando  and  Cooper  Rivers 
in  Charleston  Harbor  during  the  boat 
parade  by  controlling  the  traffic 
entering,  exiting,  and  traveling  within 
the  parade  formation.  The  anticipated 
concentration  of  non-participating 
vessels  within  the  area  poses  a  safety 
concern,  which  is  addressed  in  these 
regulations. 

These  regulations  will  not  permit  the 
entry  or  movement  of  spectator  vessels 
and  other  non-participating  vessel 
traffic  within  an  area  500  yards  ahead  of 
the  lead  vessel,  100  yards  astern  of  the 
last  vessel,  and  50  yards  to  either  side 
of  all  vessels  participating  in  the  parade 
of  boats  between  Wando  River  Terminal 
buoy  4  (LLNR  2720)  at  approximate 
position  32'49.20'N,  079''54.3'W,  and 
City  Marina  on  the  Ashley  River,  from 
4:30  to  8:30  p.m.  EST,  on  December  7, 
1996,  December  13. 1997.  December  12, 
1998,  December  4, 1999,  and  December 
9,  2000.  All  coordinates  referenced  use 
datum:  NAD  1983.  However,  the 
regulations  will  permit  the  movement  of 
non-participating  vessels  after  the 
termination  of  parade. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
the  Executive  Order  12866  and  does  not 
require  an  assessment  of  the  potential 
costs  and  benefits  imder  Section  5  (a)(3) 
of  that  Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  regulated  area 
encompasses  less  than  six  miles  of 
Ashley,  Wando  emd  Cooper  Rivers,  and 
wiU  be  in  effect  for  only  4  hours  on  the 
day  of  the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  rulemaking 


will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independenUy 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  Section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  of  Uie  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulated 
area  encompasses  a  limited  area  of  the 
Ashley.  Wando  and  Cooper  Rivers,  and 
will  be  in  effect  for  only  4  hours  on  the 
day  of  the  event. 

Collection  of  Infbnnation 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B. 
(as  revised  by  59  FR  38654.  July  29, 
1994).  In  accordance  with  that 
instruction  section  2.B.4.g.,  this  action 
has  been  environmentally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
concluded  that  it  will  not  significantiy 
affect  the  quality  of  the  human 
environment.  An  environmental 
assessment  and  a  finding  of  no 
significant  impact  have  been  prepared 
and  are  available  in  the  docket  for 
inspection  or  copying. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  Part  100  of 
Title  33.  Code  of  Federal  Regulations,  as 
follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

PART  100-{AMENDED] 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  section  100.721  is  added  to 
read  as  follows: 


fioarai 


Hartior,  SC. 


(a)  Definitions.  (1)  Regulated  Area.  A 
regulated  area  includes  the  area  500 
yards  ahead  of  the  lead  parade  vessel, 
100  ^ards  astern  of  the  last  parade 
vessel,  and  50  yards  to  either  side  of  all 
parade  vessels  along  the  parade  route 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  Parade  Route.  The  parade  route 
begins  from  that  portion  of  Charleston 
Harbor  commencing  at  Wando  River 
Terminal  buoy  4  (Light  List  Number 
2720)  at  approximate  position 
32'49.2'N,  079»54.3'W,  Uience  to  the 
upper  end  of  Hog  Island  Reach  at 
approximate  position  32'48.7'N. 
079054.85'W,  thence  to  approximate 
position  32''48,15'N,  079''54.95'W, 
below  the  Cooper  River  Bridges,  thence 
southeast  to  approximately  two-tenths 
of  a  nautical  mile  north  of  USS 
Yorktown  at  position  32*47. 7^4, 
079'54.7'W,  thence  south  past  the  USS 
Yorktown  to  approximate  position 
32«47.2'N,  079''54.7'W,  thence  west  to 
Custom  House  Reach  at  approximate 
position  32»47.2TSI,  079''55.3'W,  thence 
south  to  32"45.7'N,  079''55.3'W 
(approximately  one  half  nautical  mile 
southeast  of  Battery  Point),  thence  up 
the  Ashley  River,  and  continuing  to  the 
finishing  point  at  City  Marina 
(32"'46.6'N,  079''57.2'W).  All  coordinates 
referenced  use  datum:  NAD  1983. 

(3)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 

a  commissioned,  warrant  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  in  writing  by  the 
Commander,  Coast  Guard  Group 
Charleston,  South  Carolina. 

(b)  Special  local  regulations.  (1)  Entry 
into  the  regulated  area  by  other  than 
authorized  parade  participants  or 
official  patrol  vessels  is  prohibited, 
unless  otherwise  authorized  by  the 
Patrol  Commander. 

(2)  After  termination  of  the  Christmas 
Parade  of  Boats  and  departure  of  parade 
participants  from  the  regulated  area,  all 
vessels  may  resimie  normal  op>erations. 

(c)  Effective  Date:  These  regulations 
are  effective  from  4:30  p.m.  to  8:30  p.m., 
EST,  on  December  7,  1996,  December 
13, 1997,  December  12, 1998,  December 
4, 1999,  and  December  9,  2000. 

Dated:  November  4, 1996. 
J.W.  Lockwood. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  96-29687  Filed  11-19-96;  8:45  am) 
BILUNG  COM  4S10-14-M 
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33  CFR  Part  100 

(CO001-«6>022] 

raN2115-AE4« 

Spaclal  Local  Raguiatlon:  Saaraport 
Lotatar  Boat  Raoaa,  Saaraport,  MC 

AQCNCY:  Coast  Guard.  DOT. 
ACnON:  Final  rule. 

SUkMARY:  The  Coast  Guard  is 
establishing  a  permanent  special  local 
regulation  for  the  Searsport  Lobster  Boat 
Races.  The  event  will  be  held  from  8 
a.m.  to  2  p.m.  on  August  24,  1996,  and 
each  year  thereafter  on  the  fourth 
Saturday  in  August.  This  regulation  is 
needed  to  protect  the  boating  public 
from  the  hazards  associated  with  high 
speed  powertxMt  racing  in  confined 
waters. 

EFFCCnvc  DATE:  This  regulation  is 
effective  on  August  24,  1096. 
FOn  FURTHER  INFORMATWN  COffTACT: 
Lieutenant  Commander  |ames  B. 
Donovan.  Assistant  Search  and  Rescue 
Section.  First  Coast  Guard  District,  (617) 
223-6278. 

SUPPLEMENTARY  MFORMATKM: 

Regulalory  History 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  on  May  13. 
1996.  (61  FR  22001)  proposing  the 
establishment  of  a  permanent  special 
local  regulation  for  the  Searsport 
Lobster  Boat  Races  The  NPRM 
proposed  to  establish  a  regulate<i  area 
surrounding  the  race  course.  No 
comments  were  received  and  no  hearing 
was  requested  The  Coast  Guard  is 
publishing  the  fmal  rule  as  proposed. 

Background  and  Purpose 

The  Searsport  Lobster  Boat  Races  is  a 
local,  traditional  event  that  has  been 
held  for  many  years  in  5>earsport  Hartwr. 
ME.  In  the  past,  the  Coast  Guard  has 
promulgated  individual  regulations  for 
each  year's  race.  Given  the  retrurring 
nature  of  the  event,  the  Coast  Guard  is 
establishing  a  permanent  regulation 
The  regulation  establishes  a  regulated 
area  on  Searsport  Harbor  and  provides 
specific  guidance  to  control  vessel 
movement  during  the  race 

The  event  includes  50  or  more 
participants  with  4  to  8  boats  per  class 
racing  in  heats  around  a  v«  mile  marked 
course.  The  event  typically  attracts 
approximately  100  sp«i:tator  craft  The 
Coast  Guard  will  assign  a  patrol  to  the 
event,  but  due  to  the  speed,  large  wakes, 
and  proximity  of  the  participating 
vessels,  it  is  necessary  to  establish  a 
special  local  regulation  to  control 
spectator  and  commercial  vessel 


movement  within  this  confined  area. 
Spectator  craft  are  authorized  to  watch 
the  race  from  any  area  as  long  as  they 
remain  outside  the  designated  regulated 
area.  In  emergency  situations, 
provisions  may  be  made  to  establish 
safe  escort  by  a  Coast  Guard  or  Coast 
Guard  designated  vessel  for  vessels 
requiring  transit  through  the  regulated 
area. 

Good  cause  exists  for  providing  for 
this  rule  to  become  effective  prior  to 
publication  in  the  Federal  Register.  Due 
to  the  need  to  provide  the  opportunity 
for  notice  and  comment  in  the  NPRM, 
there  is  insufficient  time  to  publish  this 
rule  before  the  event  is  scheduled  to 
begin.  The  Coast  Guard  believes 
delaying  the  event  in  order  to  publish 
the  final  rule  or  holding  the  event 
without  an  effective  regulation  would  be 
contrary  to  the  public  interest  given  this 
event's  local  popularity  and  the  need  to 
control  vessel  movement  during  the 
event. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order,  it  has  been  exempted  frtim  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
exp>ects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  unnecessary.  This  conclusion  is 
based  on  the  limited  duration  of  the 
race,  the  extensive  advisories  that  will 
be  made  to  the  affected  maritime 
community,  and  the  minimal 
restrictions  which  the  regulation  places 
on  vessel  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601  et  seq).  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  Small  businesses  and  not- 
for-profit  organizations  that  are 
independently  owned  and  op>erated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Infbnnalkm 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impacts  of  this  rule  and 
concluded  that,  under  pcuagraph 
2.B.2.e.34(h)  of  COMDTINST  16475. IB. 
(as  revised  by  61  FR  13563.  March  27, 
1996)  this  rule  is  a  special  local 
regulation  issued  in  conjunction  with  a 
regatta  or  marine  parade  and  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  Part  100  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  §  100.118.  is  added  to  read 
as  follows: 

f  100118    Saaraport  Lobstsr  Best  Races. 
Sesraport  Hartmr,  ME. 

(a)  Regulated  Area.  The  regulated  area 
includes  all  waters  of  Searsport  Harbor, 
ME,  within  the  following  points  (NAD 
83): 

Latitude  Longitude 

44*26'51"  N  06«"54'20"  W 

44''27'03  '  N  068*54'20"  W 

44'27'03'N  068''55'17"W 

44*26'51 "  N  068"55'1 7"  W 

(b)  Special  Local  Regulations.  (1)  The 
Coast  Guard  patrol  commander  may 
delay,  modify,  or  cancel  the  race  as 
conditions  or  circumstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
unless  participating  in  the  event  or 
unless  authorized  by  the  Coast  Guard 
patrol  commander. 

(3)  Vessels  encountering  emergencies 
which  require  transit  through  the 
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regulated  area  shoixld  contact  the  Coast 
Guard  patrol  commander  on  VHP 
Channel  16.  In  the  event  of  an 
emergency,  the  Coast  Guard  patrol 
commander  may  authorize  a  vessel  to 
transit  through  the  regulated  area  with 
a  Coast  Guard  designated  escort. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  on-scene  patrol 
commander.  On-scene  patrol  persoimel 
may  include  commissioned,  warrant, 
and  petty  officers  of  the  U.S.  Coast 
Guard.  Upon  hearing  five  or  more  short 
blasts  from  a  U.S.  Coast  Guard  vessel, 
the  operator  of  a  vessel  shall  proceed  as 
directed.  Members  of  the  Coast  Guard 
Auxiliary  may  also  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(c)  Effective  period.  This  section  is  in 
effect  on  August  24, 1996,  and  each  year 
thereafter  on  the  fourth  Saturday  in 
August.  If  the  event  is  canceled  due  to 
weather,  this  section  is  effective  the 
following  day. 

Dated;  August  22, 1996. 
James  D.  Garrison, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District. 

|FR  Doc.  96-29688  Filed  11-19-96;  8:45  am] 
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Coast  Guard 

33  CFR  Part  117 

[CQD1 1-00-03] 

RIN-2115-A47 

Drawbridge  Operation  Regulations; 
Carrltos  Channel,  CA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  At  the  request  of  the  Port  of 
Los  Angeles,  the  Coast  Guard  is 
temporarily  changing  the  regulation  for 
operation  of  the  Henry  Ford  Avenue 
Railroad  Bridge  (Ford  Bridge),  across 
Cerritos  Channel  of  Los  Angeles/Long 
Beach  Harbor,  mile  4.8,  Long  Beach, 
California,  to  authorize  it  to  remain  in 
the  closed  to  navigation  position  for  5 
months,  from  February  1  to  June  30, 
1997.  This  action  is  necessary  both  to 
fecilitate  reconstruction  of  the  bridge 
and  to  avoid  disrupting  essential  rail 
service  during  reconstruction.  If,  due  to 
the  state  of  construction,  passage 
through  the  draw  becomes  temporarily 
possible  during  the  effective  period,  the 
Coast  Guard  will  publish  that  fact  in  the 
Local  Notice  to  Mioriners. 
EFFECTIVE  DATE:  This  temporary  final 
rule  will  be  effective  from  February  1 
through  June  30, 1997. 


ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  Commander  (Pow), 
Eleventh  Coast  Guard  District,  Bmlding 
50-6,  Coast  Guard  Island,  Alameda,  CA 
94501—5100  between  7  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (510) 
437-3514.  Commander  (Pow)  maintains 
the  public  docket  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Worden,  Bridge  Administrator, 
Eleventh  Coast  Guard  District,  at  (510) 
437-3514. 

SUPPt-EMENTARY  INFORMATKNI: 

Regulatory  History 

On  August  28, 1990,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (55  FR  35154).  The  NPRM 
discussed  a  six  and  one-half  month 
closure  during  efforts  to  rehabiUtate  the 
historic  bridge.  On  July  8, 1996,  the 
Coast  Guard  published  a  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 
in  the  Federal  Register  (61  FR  35702). 
The  SNPRM  responded  to  all  comments 
submitted  in  response  to  the  NPRM  and 
discussed  a  five  month  closure  during 
efforts  to  replace  portions  of  the  bridge 
and  to  reconstruct  other  portions.  The 
comment  period  established  in  the 
SNPRM  ended  on  August  7, 1996.  The 
Coast  Guard  received  no  comments  on 
the  proposal  discussed  in  the  SNPRM. 
A  public  hearing  was  not  requested  and 
no  hearing  was  held. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  regulation  are  Susan 
Worden,  Project  Manager.  Eleventh 
Coast  Guard  District,  and  Lieutenant 
(junior  grade)  Martin  Sarch,  Project 
Attorney,  Maintenance  &  Logistics 
Command  Pacific  Legal  Division. 

Background  and  Purpose 

At  the  request  of  the  Port  of  Los 
Angeles,  the  Coast  Guard  is  temporarily 
changing  the  regulation  for  operation  of 
the  Ford  Bridge  at  mile  4.8,  Los  Cerritos 
Channel,  in  the  Los  Angeles/Long  Beach 
Harbor.  The  Ford  Bridge,  also  known  as 
the  Badger  Avenue  Bridge,  provides  the 
only  rail  access  to  Terminal  Island.  It 
crosses  a  waterway  used  by  oceangoing 
cargo  ships,  tugs  and  barges,  tour  boats, 
commercial  fishing  vessels,  and 
recreational  boats.  Existing  regidations 
require  the  bridge  to  remain  fully  open 
except  for  the  passage  of  trains  or  for 
maintenance. 

The  bridge  is  over  70  years  old  and  no 
longer  meets  California  seismic 
standards  or  Federal  Railroad 
Administration  clearance  standards. 


Interruption  or  delay  of  rail  and  water 
traffic  is  likely  if  the  existing  bridge 
were  either  to  malfunction  or  to  be 
damaged  by  seismic  activity.  In  1995, 
the  Coast  Guard  issued  a  permit  to 
replace  the  bridge.  Replacement  cannot 
be  accomplished  without  closing  the 
bridge  span  for  a  period  of  five  months. 
Closure  of  the  bridge  will  require 
maritime  traffic  to  use  an  alternate  route 
through  the  outer  harbor.  Detours  of  5 
miles  are  expected;  maximum  detours  of 
10  miles  may  be  experienced.  The  ^ort 
term  costs  attributable  to  these  detours 
are  outweighed  by  the  long-term 
benefits  to  be  gained  by  the  installation 
of  a  new  bridge  likely  to  provide 
uninterrupted  rail  service  and  timely, 
reliable  openings  for  waterbome  traffic 
for  many  years. 

This  temporary  rule  authorizes  a  five 
month  (150  day)  closure  of  the  bridge. 
This  action  is  necessary  both  to 
facilitate  replacement  of  the  span  and 
reconstruction  of  the  bridge  supp>ort 
towers,  as  well  as  to  avoid  disrupting 
essential  rail  service  during 
reconstruction.  The  SNPRM  advertised 
a  closure  beginning  in  November  1996, 
however,  construction  is  behind 
schedule  and  the  closure  is  now 
scheduled  to  begin  February  1, 1997.  In 
the  event  that  passage  through  the  draw 
becomes  temporarily  possible  during 
the  effective  period  notwithstanding 
construction  efforts,  the  Coast  Guard 
will  publish  that  fact  in  the  Local  Notice 
to  Marinera. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040.  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  ride  to  be 
approximately  $1  million  to  waterway 
users  (to  detour  aroimd  the  work  site) 
and  $2.5  million  to  the  bridge  owner  (to 
expedite  work).  These  figures  are  below 
the  threshold  levels  requiring  a  formal 
Regulatory  Evaluation.  The  draft 
economic  analysis  published  with  the 
NPRM  was  superseded  by  a  more 
detailed  economic  analysis  in  the 
Environmental  Impact  Statement,  which 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
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must  consider  whether  this  ruie  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
fKtpulations  of  less  than  50.000.  The 
estimated  cost  to  each  recreational 
mariner  affected  by  this  regulation  is 
less  than  $100.  The  estimated  cost  per 
"small  business"  towing  company  for 
personnel  hours  and  fuel  consumption 
during  detours  is  less  than  SIOO.OOO. 
Because  the  impact  of  this  proposal  is 
expected  to  be  limited  and  of  relatively 
short  duration,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq]  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

CoUactkiD  of  lafiDnnatioa 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Fadandlsm 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  ruie 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

EnTironment 

The  Coast  Guard  has  considered  the 
environmental  Impact  of  this  rule.  The 
Coast  Guard  prepared  an  Environmental 
ImpMct  Statement  (EIS)  for  the 
replacement  of  this  historic  bridge.  The 
EIS  analyzed  the  environmental  and 
economic  impact  of  this  5  month  bridge 
closure.  The  draft  Environmental 
Assessment  published  with  the  NPRM 
has  been  superseded  by  the  sore 
detailed  environmental  analysis  in  the 
EIS.  which  is  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  A00RE8SE8. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Ragulatioa 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  Part  1 1 7  as  follows: 

PART1 17— (AMENDED] 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  499:  49  CFR  1.46; 
AND  33  CFR  1  05-1(4);  •«ctioa  117  255  also 


iMUfld  under  tiie  autlunity  of  Pub.  103-5a7. 
106  Stat  503«. 

1117.147    [Amanded] 

2.  E£liactive  February  1. 1997  through 
June  30.  1997.  §  117.147  is amendedby 
suspending  paragraph  (b)  and  adding  a 
new  paragraph  (c)  to  read  as  follows: 

1117.147    Canlloa  OMnnal 


(c)  During  the  period  February  1. 1997 
through  June  30.  1997.  the  bridge  will 
be  imder^ing  reconstruction  and  the 
draw  need  not  open  for  the  passage  of 

vessels. 

Dated:  October  26. 1996. 
R.T.  Kudb.  |r.. 

Vice  Admiral.  U.S.  Coast  Guard,  Commander, 

Eleventh  Coast  Guard  District. 

(FR  Doc.  96-29690  Filed  11-19-96;  8:45  am) 
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33  CFR  Pwt  166 

[COTP  Morvan  CNy,  LA  96-«02] 

RIN2115-^AA«7 

Sataty  zofM;  Quif  InlraooMtai 
WslaniMy,  Houfna,  LA 

AOENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  GIWW  from  Mile  Marker  54  WHL  to 
Mile  Marker  59  WHL.  at  its  intersection 
with  Bayou  Terrebonne  In  Houma,  LA. 
The  zone  is  needed  to  protect  workers 
engaged  in  the  dismantling  of  the  East 
Park  Avenue  bridge  from  the  hazard 
created  by  vessel  traffic.  Entry  of  vessels 
or  persons  into  this  zone  is  prohibited 
unless  specifically  authorized  by  the 
Captain  of  the  Port.  The  East  Park 
Avenue  Bridge  will  be  closed  to 
vehicular  traffic  during  the  times 
specified  below.  However,  the  new  twin 
bridges  will  remain  open  to  vehicular 
traffic. 

DATES:  This  regulation  is  effective  at 

6:00  a.m.  on  December  2.  1996  and 

terminates  at  6:00  p.m.  on  December  6. 

1996. 

FOR  FURTHER  MFORMATION  CONTACT: 

LTJG  Carlos  Gavilanes.  Chief  of  Port 
Safety  and  Security,  Coast  Guard 
Captain  of  the  Port  Morgan  City.  800 
David  Drive  Rm  232,  Morgan  Qty.  LA 
70380.  (054)  385-2936. 

SUPPLEMENTARY  MFORMATXM: 

Background  and  Pmpoae 

Shappert  Engineering  Company  will 
begin  to  dismantle  the  East  Park  Bridge 
at  6:00  a.m.  on  December  2.  1996.  In 
order  to  facilitate  the  removal  of  the  lift 


span,  a  blockage  of  the  GIWW  for 
daylight  hours  will  be  reqtiired  over  a 
five  day  period.  The  operation  will 
utilize  a  barge-mounted  crane 
positioned  in  the  Intracoastal  Waterway 
ad)aoent  to  the  bridge.  The  existing  steel 
beams  and  girders  will  be  removed  and 
loaded  on  to  a  deck  barge  to  be 
transported  oQrite. 

In  accordance  with  5  U.S.C  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  efiiactive  in 
less  than  30  days  alter  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  protect  personnel 
engaged  in  the  dismantling  operation. 

Ragnlatory  EYalnatton 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  e(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  (wlides  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Collection  of  Infiomuitkni 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism' 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  dociunentation. 

List  of  Sobjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measiues, 
Vessels,  Waterways. 
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For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  followir 

The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191; 
and  33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and 
160.5;  and  49  CFR  1.46. 

2.  A  new  temporary  section 
§  165.T08-066  is  added  to  read  as 
follows: 

1166.706-066    SaMy  Zone;  GUWW. 
Houma,  LA. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  GIWW  from  Mile  Marker 
54  WHL  to  Mile  Marker  59  WHL. 

(b)  Effective  dates.  This  section 
becomes  effective  at  6:00  a.m.  on 
December  2, 1996  and  terminates  at  6:00 
p.m.  on  December  6, 1996. 

(c)  Regulations.  In  accordance  with 
the  genwal  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port. 

Dated:  October  28, 1996. 
M.  B.  Slack. 

Captain.  U.S.  Coast  Guard,  Captain  of  the 

Port. 

[FR  Doc  96-29669  Filed  11-19-96;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  672 

Antarctica;  Ad|iis«mant  of  Civil 
Monatary  Panaitiaa 

AGENCY:  National  Science  Foimdation. 

ACTION:  Final  rule  with  a  request  for 
comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  adding  a  new 
section  to  its  regulation  on  enforcement 
of  the  Antarctic  Conservation  Act  of 
1978  to  adjust  the  civil  monetary 
penalties  that  may  be  imposed  for 
inadvertent  and  deliberate  violations  of 
that  law  for  inflation  since  the  date  of 
their  enactment. 

DATES:  This  rule  is  effective  November 
20,  1996.  Comments,  however,  are 
welcome  at  any  time  and  will  be 
considered  in  making  future  revisions. 

ADDRESSES:  All  comments  should  be 
addressed  to:  John  Chester,  Assistant 
General  Counsel,  Office  of  the  General 
Counsel,  Room  1265,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Chester  on  (703)  306-1060  (voice)  and 
(703)  306-0149  (facsimile)— those  are 
not  toll-free  numbers— or  by  electronic 
mail  as  jchesterOnsf.gov  through 
INTERNET. 

SUPP(.EMENTARY  INFORMATION:  The 
Federal  Qvil  Penalties  Inflation 
Adjustinent  Act  of  1990  (104  Stat.  890; 
28  U.S.C.  2461  note)  as  amended  by  the 
Debt  Collection  Improveifient  Act  of 
1996  (section  31001(s)(l)  of  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996,  Pub.  L. 
104-134,  approved  4/26/96)  directs 
each  Federal  agency  to  adjust,  by 
regulation,  eadh  civil  monetary  penalty 
provided  by  law  within  the  jurisdiction 
of  that  agency  to  compensate  for  the 
effects  of  inflation.  The  only  civil 
monetary  penalties  within  the 
jurisdiction  of  the  National  Science 
Foundation  are  those  imposed  for 
violations  of  the  Antarctic  Conservation 
Act  of  1978  (16  U.S.C.  2401  et  seq.). 
This  amendment  to  the  rules  governing 
enforcement  of  that  law  adds  a  new 
section,  setting  out  the  penalties  for 
inadvertent  and  deliberate  violations 
and  adjusting  those  penalties  for 
inflation  as  provided  in  the  Debt 
Collection  Improvement  Act. 

Because  section  31001(s)(2)  of  the 
Omnibus  ConsoUdated  Rescissions  and 
Appropriations  Act  of  1996  provides 
that  the  first  adjustment  of  a  dvil 
monetary  penalty  made  pursuant  to  its 
amendment  to  the  Debt  Collection 
Improvement  Act  "may  not  exceed  10 
percent  of  such  penalty",  the 
Foimdation  is  adjusting  these  penalties 
in  two  steps:  a  10  percent  increase 
effective  on  January  1, 1997  and  an 
increase  to  the  full  amount  called  for  in 
the  amended  Debt  Collection 
Improvement  Act  on  January  1, 1998. 
Future  adjustments  will  be  made  at  least 
once  every  four  years  as  called  for  in  the 
amended  Debt  Collection  Improvement 
Act. 

Because  this  action  merely  makes 
adjustments  required  by  statute,  public 
comments  are  not  being  solicited  prior 
to  its  effective  date. 

Determinations 

I  have  determined,  luider  the  criteria 
set  forth  in  Executive  Order  12866,  that 
this  rule  is  not  a  significant  regulatory 
action  requiring  review  by  the  Office  of 
Information  and  Regulatory  Affairs.  I 
also  certify,  pursuant  to  the 
requirements  of  the  Regulatwy 
Flexibihty  Act,  5  U.S.C.  601-612,  that 
none  of  the  clerical  corrections  and 


nomenclature  and  address  dmnges 
made  by  this  rule  will  have  a  significant 
economic  impact  on  any  small  entities. 
Finally,  I  have  reviewed  this  rule  in 
light  of  section  2  of  Executive  Order 
12778  and  certify  for  the  National 
Science  Foimdation  that  this  rule  meets 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)  of  that  order. 

List  of  SubjectB  in  45  CFR  Part  672 

Administrative  practice  and 
procedure,  Antarctica. 

For  the  reasons  set  out  in  the 
preamble,  45  CFR  part  672  is  amended 
as  follows: 

PART  672— ENFORCEMENT  AND 
HEARING  PROCEDURES:  TOURISM 
GUIDEUNES 

1.  The  authority  citation  for  part  672 
is  revised  to  read  as  follows: 

Audiority.  16  U.S.C  2401  et  seq.,  28  U.S.C 
2461  note. 

2.  After  §  672.23,  add  the  following 
new  section: 

§672^4    Maximum  chrH  monetary  penaHiaa 
for  unintentional  and  Intentional  violatlona. 

(a)  For  violations  occurring  before 
January  1, 1997,  the  maximum  dvil 
penalty  that  may  be  assessed  under 
§§  672.20(b)  and  672.23(a)  is  set  by  the 
statute  at  $5,000  for  vmintentional 
violations  and  $10,000  for  intentional 
violations. 

(b)  For  violations  ocouring  between 
January  1, 1997  and  December  31, 1997, 
the  maximum  civil  p>enalty  is  adjusted 
under  authority  of  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (28  U.S.C.  2461  note)  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  (Pub.  L.  104-134,  approved  4/ 
26/96]  to  $5,500  for  unintentional 
violations  and  $1 1 ,000  for  intentional 
violations. 

(c)  For  violations  occurring  after 
December  31, 1997,  the  maximum  dvil 
penalty  is  adjusted  under  authority  of 
the  Federal  Civil  Penalties  Inflation 
Adjustinent  Ad  of  1990  (28  U.S.C.  2461 
note)  as  amended  by  the  Debt  Collection 
Improvement  Ad  of  1996  (Pub.  L.  104- 
134,  approved  4/26/96)  to  $12,000  for 
unintentional  violations  and  $23,000  for 
intentional  violations. 

Dated:  November  12,  1996. 
National  Science  Foimdation 
Lawrence  Rudolpli, 
General  Counsel. 

[FR  Doc  96-29603  Filed  11-19-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rah  and  WIMIIfa  Sarvtoa 

SOCFRPartIT 
m*  lOIA-nAEOB 

Endangarad  and  Thraalanad  WlldKfa 
and  Planta;  Uating  of  tha  Camral 
Caiifomla  Coaat  Colw  Saimon  aa 
Thraalanad  In  Caiifomla 

» 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTIOM:  Pinal  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (FWS)  is  adding  the  central 
Cahfomia  coast  coho  salmon 
(Oncorhynchus  kisutch]  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
This  measure,  authorized  by  the 
Endangered  Species  Act  of  1978  (Act). 
corresponds  with  a  determination  of 
endangered  status  for  this  species,  as 
defined  under  the  Act.  by  the  National 
Marine  Fisheries  Service  (NMFS)  which 
has  jurisdiction  for  this  species. 
EFFtcnVE  DATE:  November  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
La  Verne  Smith.  Chief,  Division  of 
En<langered  Species.  U.S.  Fish  and 
Wildlife  Service.  (703/358-2171). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Reorganization  Plan 
No.  4  of  1970,  the  NMFS.  National 
Oceanic  and  Atmospheric 


Species 


Administration.  Department  of 
Commerce,  is  responsible  for  the 
decisions  regarding  the  central 
California  coast  coho  salmon  under  the 
Act.  Under  section  4(a)(2)  of  the  Act, 
NMFS  must  decide  whether  a  species 
under  its  furisdiction  should  be 
classified  as  endangered  or  threatened. 
The  FWS  is  responsible  for  the  actual 
addition  of  a  spiacies  to  the  List  of 
Endangered  and  Threatened  Wildlife  in 
50  CFR  17.11(h). 

The  NMFS  published  its 
determination  of  threatened  status  for 
the  central  California  coast  coho  salmon 
on  October  31,  1996  (61  PR  56138). 
Accordingly,  the  FWS  is  now  adding  it 
to  the  List  of  Endangered  and 
Threatened  Wildlife  as  an  endangered 
species.  This  addition  is  effective  as  of 
November  30,  1996,  as  indicated  in  the 
NMFS's  determination.  Because  this 
action  of  the  FWS  is  nondiscretionary, 
and  in  view  of  the  public  comment 
period  provided  by  NMFS  on  the 
proposed  listing  (July  25,  1995;  60  PR 
38011),  the  FWS  finds  that  good  cause 
exists  to  omit  the  notice  and  public 
comment  procedures  of  5  U.S.C.  553(b). 

National  EnYironinental  Policy  Ad 

The  FWS  has  determined  that  an 
Enviroiunental  Assessment,  as  defined 
under  the  authority  of  the  Nationai 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  vHth 


regulations  adopted  pursuant  to  Section 
4(a)  of  the  Act.  as  amended.  A  notice 
outlining  the  FVK's  reascxis  for  this 
determination  was  published  in  the 
Federal  Ragialer  on  October  25. 1983 
(48  PR  49244). 

List  of  Subfecta  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Export,  Import,  Reporting  and 
recordkeeping  requirements, 
TransfKirtation. 

Regulatioo  PromnlgatioB 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Antherity:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Pish,  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

f  17.11    Endangarad  and  thraalanad 
iwiMNfa. 


(h)* 


Common  name 


Scientific  name 


Histohc  range 


Vertebrate  popu- 
lation wtiere  endan- 
gered or  threatened 


Status      When  listed 


Critical 
haUtat 


Special 
rules 


Fish 


Salmon,  central  Cali-     {Oncofhynchus  U.S.A.  (CA) 

(omia  coast  coho.         kisutch). 


(U.S.A.-CA).  Natu- 
rally spawnir^ 
pops,  in  streanrts 
twtween  Purrta 
Gorda.  Humtx)ldt 
Co.  CA  and  the 

'  San  Loreruo 
River.  Santa  Cruz, 
County  CA. 


598 


N/A 


N/A 
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Dated:  November  7. 1996. 
John  G.  KogBiB, 

Acting  Director.  Fish  and  Wildlife  Service. 
(PR  Doc  96-29694  Piled  11-19-96;  8:45  am] 

■MJJNQ  OOW  43ie-ift-P 


DEPARTMENT  OF  COMMERCE 

Natloaal  Ocaanic  and  Atmoapharic 
Admlniatratton 

50  CFR  Part  679 

[Docket  No.  960615223-6315-02;  I.D. 
0ei296A] 

RIN0648-AI70 

Fiaharfaa  of  tha  Exclualva  Economic 
Zona  off  Alaaka;  Allocationa  of  Pacific 
Cod  in  tha  Baring  Saa  and  Alautian 
lalandaAraa 

AGENCY:  National  Marine  Fisheries    . 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  46  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPJ.  The 
measures  established  imder 
Amendment  46  and  implemented  by 
this  final  rule  include:  Allocation  of  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI)  Pacific  cod 
total  allowable  catch  (TAC)  among 
vessels  using  trawl  gear,  fixed  gear 
(hook-and-line  and  pot),  and  jig  gear; 
seasonal  allowances  of  the  fixed  gear 
allocation  of  Pacific  cod;  and 
procedures  for  imused  portions  of  one 
gear's  allocation  to  be  reallocated  to 
other  gear  types.  This  action  is 
necessary  to  respond  to  socioeconomic 
needs  of  the  fishing  industry  that  have 
been  identified  by  the  North  Pacific 
Fishery  Management  Coimcil  (Council) 
and  is  intended  to  further  the  goals  and 
objectives  of  the  FMP. 
EFFECTIVE  DATE:  January  1, 1997. 
ADDRESSES:  Copies  of  Amendment  46 
and  the  environmental  assessment/ 
regulatory  impact  review  (EA/RIR) 
prepared  for  Amendment  46  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Coimcil,  605  West  Fourth 
Avenue,  Suite  306,  Anchorage,  AK 
99501;  telephone:  907-271-2809. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Pacific  cod  fishery  in  the  exclusive 
economic  zone  (^Z)  of  the  BSAI  is 
managed  by  NMFS  under  the  FMP.  The 


PMP  was  prepared  by  the  Council  imder 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Regulations  governing  the  grotmdfish 
fishery  of  the  BSAI  are  set  out  at  50  CFR 
part  679.  General  regulations  governing 
fisheries  in  the  EEZ  are  set  out  at  50 
CFR  part  600. 

Background 

At  its  June  1996  meeting,  the  Council 
adopted  Amendment  46  and 
recommended  that  NMFS  prepare  a 
rulemaking  to  implement  the 
amendment.  A  notice  of  availability  of 
Amendment  46  was  published  in  the 
Federal  Register  on  August  20, 1996  (61 
PR  43035),  and  invited  comment  on  the 
.  amendment  through  October  15, 1996. 
No  written  comments  were  received  on 
the  amendment.  A  proposed  rule  to 
implement  Amendment  46  was 
published  in  the  Federal  Register  on 
August  22, 1996  (61  FR  43325). 
Comments  on  the  proposed  rule  were 
invited  througb  October  3, 1996.  One 
written  comment  on  the  proposed  rule 
was  received  and  is  responded  to  in  the 
Response  to  Comments  section  below. 

Amendment  46  was  approved  by 
NMFS  on  November  7, 1996,  under 
section  304(b)  of  the  Magnuson  Act. 
This  amendment  establishes  FMP 
authority  to:  Allocate  the  BSAI  Pacific 
cod  TAC  among  vessels  using  trawl 
gear,  fixed  gear,  and  jig  gear;  divide  the 
fixed  gear  allocation  of  Pacific  cod  into 
seasonal  allowances;  and  reallocate 
unused  portions  of  one  gear's  allocation 
to  other  gear  types.  Upon  reviewing  the 
reasons  for  Amendment  46,  and  the 
comments  on  the  proposed  rule  to 
implement  it,  NMFS  has  determined 
that  this  action  is  necessary  for  the 
conservation  and  management  of  the 
BSAI  Pacific  cod  fishery.  Additional 
information  on  this  action  may  be  found 
in  the  preamble  to  the  proposed  rule 
and  in  the  EA/RIR. 

Management  Measures 

The  following  management  measures 
are  established  by  Amendment  46: 

1.  The  BSAI  Pacific  cod  TAC  is 
allocated  among  gear  types  as  follows: 
Fixed  gear,  51  percent;  trawl  gear,  47 
percent;  and  jig  gear,  2  percent. 

2.  The  BSAI  Pacific  cod  TAC 
allocated  to  vessels  using  trawl  gear  is 
further  allocated  50  percent  to  catcher 
vessels  and  50  percent  to  catcher/ 
processors. 

3.  The  BSAI  Pacific  cod  TAC 
allocated  to  vessels  using  fixed  gear  is 
divided  into  three  seasons  of  4  months 
each.  The  percentage  of  TAC 
apportioned  to  each  season  will  be 
determined  by  NMFS  in  consultation 
with  the  Council  according  to  the 


following  criteria:  The  seasonal 
distribution  of  prohibited  species,  the 
seasonal  distribution  of  Pacific  cod 
relative  to  prohibited  species 
distribution,  the  expected  variations  in 
Pacific  halibut  bycatch  rates  throughout 
the  fishing  year,  and  the  economic 
efiiects  of  any  seasonal  allowance  of 
Pacific  cod  on  the  fixed  gear  fisheries. 

4.  NMFS  may  reallocate  Pacific  cod 
from  vessels  using  trawl  gear  to  vessels 
using  fixed  gear  and  vice  versa  anytime 
during  the  fishing  year  that  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  determines 
that  one  gear  group  or  the  other  would 
not  be  able  to  harvest  its  allocation  of 
Pacific  cod. 

5.  Any  portion  of  the  Pacific  cod  TAC 
allocated  to  vessels  using  jig  gear  and 
projected  by  NMFS  to  be  imused  by  the 
end  of  the  fishing  year  will  be 
reallocated  to  vessels  using  fixed  gear 
on  September  15  of  each  fishing  year. 

6.  Any  unused  fixed  gear  seasonal 
allocation  will  be  reallocated  in  a 
manner  determined  by  NMFS  in  annual 
consultation  with  the  Council  to 
promote  the  goals  and  objectives  of  the 
FMP.  This  measure  could,  for  example, 
allow  NMFS  to  reallocate  unused  fixed 
gear  allocation  from  the  first  season  to 
the  third  season  when  halibut  bycatch 
rates,  product  quality,  and  markets  are 
most  advantageous. 

Response  to  Comments 

One  letter  of  comment  was  received 
on  the  proposed  rule  and  is  summarized 
and  responded  to  in  the  comment 
below: 

Comment:  We  participated  in  the 
industry  allocation  negotiations  for 
Pacific  cod  and  supported  the  allocation 
agreement  arrived  at  by  the  Council's 
industry  negotiating  committee.  We 
continue  to  support  the  industry 
ogieement  and  have  only  one 
clarification  to  make  regarding  NMFS' 
interpretation  of  the  agreement  in  the 
proposed  rule. 

Tne  proposed  rule  states  that  NMFS 
can  reallocate  unused  portions  of  the 
annual  Pacific  cod  TAC  that  one  gear 
group  or  the  other  would  not  be  able  to 
harvest.  From  our  perspective,  the 
industry  agreement  was  based  on  an 
understanding  that  reallocations  within 
the  trawl  sector  could  be  made,  should 
that  become  necessary,  and  that  type  of 
reallocation  would  have  the  highest 
priority.  The  factory  trawler  sector's 
acceptance  of  the  new  50/50  split  of 
trawl  sector  allocation  between  catcher 
vessels  and  factory  trawlers,  which 
represents  a  smaller  than  historic  share 
for  factory  trawlers,  was  in  part  based 
on  an  expectation  that  NMFS  would,  as 
a  matter  of  priority,  first  reallocate  any 
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Pacific  cod  TAG  unused  by  one  trawl 
sector  to  the  other  trawl  sector.  This 
condition  is  important  because  the  50/ 
50  trawl  split  is  a  new  feature  and  little 
or  no  understanding  exists  of  how  it 
will  affect  the  amount  of  Pacific  cod 
available  to  the  trawl  sector  as  a  whole. 

Response:  NMFS  agrees.  Language 
was  added  to  the  final  rule  to  clarify 
that  any  portion  of  a  trawl  gear 
allocation  that  is  unused  by  one  sector 
of  the  trawl  fleet  will  first  be  made 
available  to  the  other  sector  of  the  trawl 
fleet  before  being  reallocated  to  other 
gear  types. 

Cliangaa  from  the  Piu|iu— d  Rule 

The  only  change  from  the  proposed 
rule  is  the  addition  of  a  paragraph  at 
§679.20(a)(7)(ii)(A)  to  clarify  that  any 
trawl  gear  allocation  that  is  unused  by 
one  sector  of  the  trawl  fleet  will  first  be 
made  available  to  the  other  sector  of  the 
trawl  Heet  before  being  reallocated  to 
other  gear  types. 

aaaaification 

The  Regional  Administrator 
determined  that  Amendment  46  is 
necessary  for  the  conservation  and 
management  of  the  BSAI  Pacific  cod 
fishery  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable 
laws. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed,  that  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  comment  received  and  the 
change  made  to  the  rule  in  response 
thereto  do  not  change  the  reason  for  that 
certification. 

List  of  Subiects  in  50  CFR  Part  679 

Fisheries.  Reporting  and 
Recordkeeping  requirements. 


Dated:  November  13.  1998. 
KoUand  A.  SchaitlMi. 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  fMrt  679  is  amended 
as  follo%V8: 

PART  e79--FI8HERIE8  OF  THE 
EXCLUSIVE  ECX)NQMC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continue*  to  read  as  follows: 

Authorttjn  16  U.S.C  773  etseq..  1801  et 
seq 

2.  In  §679.20.  paragraph  (a)(7)  is 
revised  to  read  as  follows: 


1679^ 


(a)  •  •  • 

(7)  Pacific  cod  TAC.  BSAt—(i)  TACby 
gear.  (A)  The  BSAI  TAC  of  Pacific  cod. 
after  subtraction  of  reserves,  will  be 
allocated  2  percent  to  vessels  using  jig 
gear,  51  percent  to  vessels  using  hook- 
and-line  or  pot  gear,  and  47  percent  to 
vessels  using  trawl  gear. 

(B)  The  portion  ofPadfic  cod  TAC 
allocated  to  trawl  gear  imder  paragraph 
(a)(7)(i)(A)  of  this  section  will  be  further 
allocated  50  percent  to  catcher  vessels 
and  50  percent  to  catcher/processors  as 
defined  for  the  purposes  of 
recordkeeping  and  reporting  at  §  679.2. 

(C)  The  Regional  Duector  may 
establish  separate  directed  fishing 
allowances  and  prohibitions  authorized 
under  paragraph  (d)  of  this  section  for 
vessels  harvesting  Pacific  cod  using  jig 
gear,  hook-and-line  or  pot  gear,  or  trawl 
gear. 

(ii)  Unused  gear  allocations — (A) 
Reallocation  within  the  trawl  sector.  If. 
during  a  fishing  year,  the  Regional 
Director  determines  that  either  trawl 
catcher  vessels  or  trawl  catcher/ 
processors  will  not  be  able  to  harvest 
the  entire  amount  of  Pacific  cod  in  the 
BSAI  allocated  to  those  vessels  under 
paragraph  (a)(7)(i)  or  (a)(7)(ii)(B)  of  this 
section,  NMFS  will  first  make  the 
projected  unused  amount  of  Pacific  cod 
available  to  the  other  trawl  vessel  sector 
before  any  reallocation  to  vessels  using 
other  gear  types. 


(B)  Reallocation  between  gear  types. 
If.  during  a  fishing  year,  the  Regional 
Director  determines  that  vessels  using 
trawl  gear  or  hook-and-line  or  pot  gear 
will  not  be  able  to  harvest  the  entire 
amount  of  Pacific  cod  in  the  BSAI 
allocated  to  those  vessels  under 
paragraphs  (a)(7)(i)  or  (a)(7)(iii)  of  this 
section.  NMFS  may  reallocate  the 
projected  unused  amount  of  Pacific  cod 
to  vessels  harvesting  Pacific  cod  using 
the  other  gear  type(s)  through 
notification  in  the  Federal  Register. 

(iii)  Reallocation  of  TAC  specified  for 
jig  gear  On  September  15  of  each  year, 
the  Regional  Director  will  reallocate  any 
projected  unused  amount  of  Pacific  cod 
in  the  BSAI  allocated  to  vessels  using  jig 
gear  to  vessels  using  hook-and-line  or 
pot  gear  through  notification  in  the 
Federal  Register. 

(iv)  Seasonal  allowances — (A)  Time 
periods.  NMFS.  after  consultation  with 
the  Council,  may  divide  the  TAC 
allocated  to  vessels  using  hook-and-line 
or  pot  gear  under  paragraph  (a)(7)(i)  of 
this  section  among  the  following  three 
periods:  January  1  through  April  30. 
May  1  through  August  31.  and 
September  1  through  December  31. 

(B)  Factors  to  be  considered.  NMFS 
will  base  any  seasonal  allowance  of  the 
Pacific  cod  allocation  to  vessels  using 
hook-and-line  and  pot  gear  on  the 
following  information: 

(1)  Seasonal  distribution  of  Pacific 
cod  relative  to  prohibited  species 
distribution. 

(2)  Variations  in  prohibited  species 
bycatch  rates  in  the  Pacific  cod  fisheries 
throughout  the  fishing  year. 

(J)  Economic  effects  of  any  seasonal 
allowance  of  Pacific  cod  on  the  hook- 
and-line  and  p>ot-gear  fisheries. 

(C)  Unused  seasonal  allowances.  Any 
unused  portion  of  a  seasonal  allowance 
of  Pacific  cod  allocated  to  vessels  using 
hook-and-line  or  pot  gear  will  be 
reallocated  to  the  remaining  seasons 
during  the  current  fishing  year  in  a 
manner  determined  by  NMFS.  after 
consultation  with  the  Coiuicil. 

IFR  Doc.  96-29677  Filed  11-19-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  nolioes  to  the  public  of  the  propoeed 
issuance  of  rules  and  regulattons.  The 
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persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  inai 
njles. 


NUCLEAR  REGULATORY 
COMMSSION 

10CFRPart2 

LSSNat  Communication  Program; 
Uconsing  Support  Systam  Regulations 

AQENCY:  Nuclear  Regulatory 

Commission. 

action:  LSSNet  Program:  Notice  of 

Availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  a  computer-based 
communications  program  called 
"LSSNet"  to  maximize  the  interaction 
between  the  NRC,  the  LSS  Advisory 
Review  Panel,  and  the  public  on 
rulemaking  issues  related  to  the 
Licensing  Support  System  (LSS).  The 
LSS  is  an  electronic  information 
management  system  established  in  10 
CFR  Part  2,  Subpart  J,  of  the 
Commission's  regulations,  designed  to 
support  the  licensing  proceeding  for  the 
national  high-level  waste  repository. 
The  LSS  has  not  yet  been  developed. 
Many  features  of  the  rule  first  adopted 
in  1988  no  longer  provide  optimal 
approaches  to  electronic  information 
management.  This  topic  was  a  primary 
discussion  item  at  the  May  3, 1996, 
meeting  of  the  LSS  Advisory  Review 
Panel.  LSSNet  will  allow  the  LSS 
Advisory  Review  Panel  (LSSARP),  other 
potential  users  of  the  LSS,  and  the 
public  to  communicate  both  with  the 
NRC  and  among  themselves,  with  a 
view  toward  defining  LSS  rulemaking 
issues,  identifying  alternatives  to 
address  those  issues,  and  determining 
the  extent  of  agreement  on  those 
alternatives. 

DATES:  The  public  can  access  the 
LSSNet  site  beginning  November  1, 
1996.  LSSNet  will  run  from  November 
20, 1996  through  May  20, 1997. 
ADDRESSES:  The  LSSNet  World  Wide 
Web  site  may  be  accessed  with  the 
Uniform  Resource  Locator  http:// 
lssnet.llnl.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Voglewede,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555- 
0001.  telephone  (301)  415-7415. 

SUPPLEMENTARY  INFORMATION: 
Baclcgroond 

The  Nuclear  Regulatory  Commission 
is  imdertaking  a  project  designed  to  use 
state-of-the-art  computer  technology  to 
maximize  interaction  between  the  NRC, 
its  LSS  Advisory  Review  Panel 
(LSSARP),  and  the  public  on  the  issue 
of  the  integration  of  new  computer 
technologies  into  the  Licensing  Support 
System  (LSS).  The  LSS  is  an  electronic 
information  management  system  and 
was  incorporated  in  the  Commission's 
Rules  of  Practice  at  10  CFR  Part  2 
Subpart  J.  The  current  project,  called 
LSSNet,  is  intended  to  serve  not  only  to 
provide  the  NRC  and  the  public  with 
valuable  information,  but  also  to 
maximize  the  usefulness  of  computer- 
based  communications  as  a  tool  in  the 
rulemaking  process.  LSSNet  is  intended 
to  maximize  the  interaction  between  the 
NRC,  the  LSSARP,  and  the  public  on 
rulemaking  issues  related  to  the  LSS. 
The  LSSARP  was  chartered  under  the 
Federal  Advisory  Conunittee  Act  to 
advise  the  NRC  on  the  design, 
development,  and  use  of  the  LSS. 
LSSNet  will  allow  the  LSSARP,  other 
potential  users  of  the  LSS,  and  the 
public  to  communicate  both  with  the 
NRC  and  among  themselves,  with  a 
view  toward  defining  LSS  rulemaking 
issues,  identifying  alternatives  to 
address  those  issues,  and  determining 
the  extent  of  agreement  on  those 
alternatives. 

LSSNet  builds  on  a  pilot  program, 
called  RuleNet,  which  the  Commission 
used  to  demonstrate  the  feasibility  of 
increasing  the  interaction  between  the 
public  and  the  NRC  on  the  discussion 
of  rulemaking  issues  through  electronic 
commxmication  technology  (see  SECY- 
96-188).  Before  the  initiation  of  the 
RuleNet  pilot  program,  the  NRC  had 
already  introduced  significant 
innovations  in  the  area  of  rulemaking: 
through  the  concept  of  "enhanced 
participatory  rulemaking,"  designed  to 
promote  early  public  comment  and 
interaction  on  rulemaking  issues  before 
a  proposed  rule  is  developed;  through 
the  use  of  Negotiated  Rulemaking  as 
provided  in  ^e  Negotiated  Rulemaking 
Act  of  1988;  and  through  electronic 
buUetin  boards,  which  allow  comments 
on  a  proposed  rule  to  be  submitted 
electronically.  RuleNet  represented  a 


further  step  toward  melding  early  public 
comment  and  interaction,  as  in  the 
enhanced  participatory  rulemaking, 
together  with  commimications 
tedmology,  developed  specially  for  this 
purpose,  to  permit  participants  to  deal 
with  one  another  and  with  the  NRC  by 
computer. 

The  potential  for  computer 
technology  to  improve  the  current 
rulemaking  process  can  be  readily 
illustrated.  In  a  traditional  rulemaking, 
if  a  particular  matter  raises  questions  in 
the  minds  of  participants,  they  have  no 
recourse  other  than  to  point  out  the 
issue  in  their  written  comments.  If  the 
rulemaking  is  on  a  proposed  rule,  the 
conunenter  may  not  learn  the  answer  to 
the  question  until  the  final  rule  is 
issued.  The  computer,  however,  allows 
the  agency  staff  to  analyze  the 
comments  and  questions  received, 
ascertain  which  questions  arise  most 
often,  and  then  post  electronically  a  list 
of  "Frequently  Asked  Questions"  and 
their  answers.  In  this  way,  doubtful 
points  can  be  clarified  before,  not  after, 
comments  are  filed. 

The  dialogue  promoted  through  the 
LSSNet  is  not  intended  to  supplant 
formal  comments  on  any  proposed  rule 
that  may  eventually  be  developed  from 
the  LSSNet  process.  Rather.  LSSNet  is 
intended  to  provide  additional 
opportimities  for  those  interested  in  LSS 
rulemaking  issues  to  provide  input  to 
agency  personnel  before  the  agency  has 
developed  text  on  which  formal  written 
conunents  are  required  to  be  filed.  This 
can  mean  better  informed,  focused,  and 
influential  comments.  Likewise,  the 
ability  of  these  commenters  to  interact 
among  themselves  before  comments  are 
filed  means  that  misimderstandings  and 
miscommunications  can  be  corrected  in 
a  timely  way.  However,  because  the 
electronic  communications  will 
contribute  to  the  information  base  used 
by  the  agency  in  the  rulemaking 
process,  a  copy  of  these 
conmiimications  wrill  be  placed  in  the 
rulemaking  record. 

To  facilitate  the  exchange  of  views. 
LSSNet  provides  discussion  areas, 
designed  to  encourage  dialogue  among 
sub^ups  of  participants.  These 
discussion  areas  will  allow  participants 
of  similar  viewpoints  to  join  together  to 
discuss  an  issue  to  maximize  their 
effectiveness.  Discussion  areas  cot^d 
also  be  used  to  allow  a  specific  issue  to 
be  placed  before  all  participants  for 


59032       Federal  Ragirtw  /  Vol.  61.  No.  225  /  Wednesday.  November  20.  1996  /  Proposed  Rules 


highly  focused  consideration.  In  this 
way,  a  particular  topic  can  be 
considered  in  detail,  the  strengths  and 
weaknesses  of  conflicting  positions  can 
be  analyzed,  and  the  possioilities  of  a 
compromise  resolution  can  be  explored. 
Dialogue  may  take  place  either  separate 
from  the  discussion  areas  provided  in 
LSSNet  by  the  pn-ivate  interaction  of 
participants,  or  through  the  LSSNet 
discussion  areas  . 

Assistance  to  the  participants  will  be 
provided  by  facilitators  who  will 
perform  a  variety  of  functions:  helping 
to  categorize  comments  on  LSS  issues; 
helping  to  maximize  the  usefulness  of 
the  electronic  communications  process; 
and  providing  assistance  to  facilitate  on- 
line and  offline  discussions,  including 
helping  participants  to  articulate  and 
refine  their  positions  on  issues.  The 
facilitators'  role  will  simply  be  to 
contribute  to  the  smooth  and  productive 
functioning  of  the  process. 

Phases  of  the  LSSNet  Process 

As  a  preliminary  step,  necessary  to 
allow  meaningful  participation  in  the 
LSSNet  process,  the  NRC  is  making 
relevant  information  on  the  LSS 
available  to  all  who  can  use  it:  that  is. 
both  potential  participants  and  those 
who  want  only  to  observe  the  process. 
Toward  this  end,  the  agency  has  made 
some  basic  documents  pertaining  to  the 
LSS  available  through  LSSNet  in  full 
text  form. 

In  the  first  phase  of  the  process, 
which  will  comprise  approximately  10 
days,  the  NRC  will  solicit  comment  on 
the  challenges  and  issues  identified  by 
the  staff  and  posted  under  the  heading 
of  "Discussion  Topics"  in  the  LSSNet 
FORUM.  Participants  will  be  permitted 
to  suggest  other  "Topics".  The  NRC  staff 
will  review  the  comments/"Topics" 
posted  during  the  first  phase  and  use 
them  to  fashion  a  number  of  alternative 
solutions  to  the  LSS  rulemaking  issues. 
During  the  second  phase,  participants 
will  have  an  opportunity  to  comment  on 
these  alternative  approaches  or  to 
suggest  other  alternative  solutions  but 
no  new  "Topics"  will  be  solicited.  After 
the  second  phase,  the  NRC  staff  will 
consolidate  and  synthesize  the 
challenges  and  the  proposed  solutions, 
using  them  to  develop  more  concrete 
proposals  to  the  rulemaking  issues, 
including  draft  rulemaking  text  if 
practicable,  which  will  be  posted 
electronically.  During  the  third  phase, 
the  participants  will  then  respond  to  the 
proposals  the  staff  identified.  As  before, 
there  will  be  the  opportunity  for 
participants  to  discuss  either  within  the 
electronic  rulemaking  or  outside  of  it. 
The  staff  will  use  the  results  of  the 
LSSNet  interactions  in  Phase  3  to 


develop  a  draft  proposed  rule  which 
will  be  submitted  to  the  Commission  for 
review  and  approval. 

Terms  of  Participation 

LSSNet  is  primarily  intended  as  a 
forum  through  which  the  LSS  Advisory 
Review  Panel  can  advise  the 
Commission  on  how  best  to  integrate 
changes  in  technology  into  the 
framework  of  the  LSS.  Consequently, 
the  electronic  Forum  will  be  reserved 
for  the  use  of  members  of  the  LSSARP 
and  their  representatives.  As  would  be 
the  case  with  face  to  face  meetings,  the 
NRC  will  ensure  compliance  with  the 
relevant  provisions  of  the  Federal 
Advisory  Committee  Act  with  respect  to 
consensus  documents.  Thus,  where 
consensus  is  requested,  votes  of  FACA 
committee  members  will  be  cast  and 
recorded.  In  keeping  with  the  openness 
provisions  of  FACA.  interested  members 
of  the  public  will  be  able  to  observe  the 
dialogue  between  the  LSSARP  and  the 
Commission,  and  will  also  be  able  to 
post  comments  on  the  public  segment  of 
LSSNet.  The  NRC  staff  will  hilly 
consider  both  LSSARP  comments  and 
public  comments  in  refining  the 
rulemaking  issues  for  Commission 
consideration. 

The  NRC  fully  expects  that  all 
participants  will  recognize  that  certain 
norms  of  civility  will  be  observed,  {bx 
the  event  that  a  participant's  conduct 
was  such  as  to  warrant  his  or  her 
severance  from  the  electronic  dialogue, 
the  option  of  submitting  paper 
comments  would  remain,  but  it  seems 
unlikely  that  this  issue  would  ever 
arise.) 

LSS  Rulemaking  Issues 

The  LSS  conc-ept  grew  out  of  the 
Commission's  concern  regarding  how 
best  to  review  the  DOE  license 
application  for  a  high-level  radioactive 
waste  (HLW)  repository.  A  centralized, 
electronic  database  accessible  by  all 
parties  app)eared  to  offer  the  opportunity 
for  significant  time  savings  in 
conducting  the  licensing  proceeding  for 
the  repository  and.  simultaneously,  for 
the  enhancement  of  any  party's 
opportunity  for  effective  participation. 
Plans  for  the  LSS  were  first  initiated  in 
1986  and  were  based  on  computer 
technology  available  in  that  time  frame. 
It  was  intended  to  provide  a  central, 
shared,  federally  funded  database  of 
licensing  information  beginning  in 
1995.  Budgetary  shortfalls,  however, 
emd  the  unanticipated  length  of  time 
that  it  has  taken  to  develop  the  licensing 
application  for  the  repository,  not  only 
delayed  the  development  of  the  LSS,  but 
also  resulted  in  the  accumulation  of  a 
tremendous  amount  of  potential 


licensing  information,  much  of  which 
may  no  longer  be  relevant  to  a  licensing 
proceeding  which  may  not  begin  until 
about  2002.  In  addition,  since  doctiment 
capture  may  now  involve  much  larger 
backlogs  than  originally  contemplated, 
the  risk  of  failing  to  capture  ALL 
relevant  material  in  the  LSS  is 
substantially  larger  than  originally 
assumed.  While  the  development  of  the 
LSS  remained  stalled,  the  state  of 
technology  in  document  automation  and 
retrieval  overtook  the  technology  of 
1986  on  which  the  original  LSS  was  to 
be  based.  With  the  widespread  and 
common  place  use  of  computers  to 
generate  and  maintain  the  documents  of 
a  party  to  the  HLW  licensing 
proceeding,  the  universal  availability  of 
the  Internet  to  tie  disparate  and 
geographically  dispersed  systems 
together,  and  the  availability  of 
commercially  available  software 
applications  relevant  to  LSS 
functionalities,  the  centrahzed  LSS 
envisioned  at  the  time  the  LSS  rule  was 
developed  may  be  obsolete. 
Consequently,  the  Commission  intends 
to  evaluate  how  these  new  technologies 
can  be  integrated  into  the  LSS  rule 
while  still  maintaining  the  primary 
functions  of  the  LSS:  (1)  A  mechanism 
for  the  discovery  of  documents  before 
the  license  application  is  filed;  (2) 
electronic  transmission  of  filings  by  the 
parties  during  the  proceeding;  (3) 
electronic  transmission  of  orders  and 
decisions  related  to  the  proceeding;  and 
(4)  access  to  an  electronic  version  of  the 
docket.  It  is  the  intent  of  the  NRC  staff 
to  focus  this  rulemaking  on  how  best  to 
address  changes  in  technology  in  regard 
to  the  LSS.  There  is  no  intent  to  re-visit 
the  basic  functionalities  of  the  LSS  that 
are  reflected  in  the  current  10  CFR  Part 
2.  Subpart  J  or  the  conditions  of  the 
negotiated  rulemaking. 

To  attempt  to  address  these  issues,  the 
NRC  is  posting  the  following  "topics"  to 
guide  the  discussion  during  the  first 
phase  of  LSSNet: 

•  What  are  the  costs  and  benefits  of 
moving  from  a  dedicated,  centralized 
system  to  a  distributed  system  based  on 
the  Internet? 

•  How  should  other  improvements  in 
computer  technology  be  incorporated 
into  the  LSS? 

•  What  provisions  of  the  LSS  rule 
will  need  to  be  changed  to  reflect  the 
incorporation  of  new  technologies? 

•  How  should  the  backlog  of 
"uncaptured",  and  possibly  irrelevant, 
repository-related  information  be 
addressed? 

•  What  would  the  role  of  the  LSS 
Administrator  be  under  a  distributed 
system? 
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•  How  should  advice  from  potential 
users  of  the  LSS  be  provided  for? 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  Novwnber.  1996. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Adviuxy  Committee  Management  Officer. 
[PR  Doc  96-29673  Filed  11-19-96;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
FMlarai  Aviation  Administration 
14  CFR  Part  39 

[DodtM  No.  96-8W-27-AD]^ 

AirworttUnass  Diractivaa;  Ball 
Halicoplar  Taxtron,  Inc.  Modal  214ST 


agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


r:This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Bell 
Helicopter  Textron,  Inc.  (BHT1)  Model 
214ST  helicopters.  This  proposal  would 
require  replacement  of  each  emergency 
float  inflation  solenoid  valve  (valve). 
This  proposal  is  prompted  by  two 
inadvertent  inflations  of  emergency  float 
systems  that  resulted  from  self- 
activations  of  the  valves.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  self-activation  of 
the  valves,  and  subsequent  inadvertent 
inflation  of  the  emergency  float  system, 
which  could  lead  to  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  by 
January  21, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-SW-27-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137.  C!bmments  may  be 
inflected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  Information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Helicopter  Textron  Inc.,  P.O.  Box 
482,  Fort  Worth,  Texas  76101. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Geradl,  Aerospace  Engineer,  FAA, 
Rotorcraft  Certification  Office,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137.  telephone  (817)  222-5157;  fax 
(817)  222-5960. 


SUPPL£IIENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
ntunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  annments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  enei^  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-publlc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rtiles 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a^elf-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SW27-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUtyofNPRMs     * 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-SW-27-AD.  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137. 

Discussion 

This  document  proposes  the  adoption 
of  a  new  AD,  applicable  to  BHTI  Model 
214ST  helicopters,  equipped  with  an 
emergency  float  kit,  part  number  (P/N) 
214-706-120,  containing  valves,  P/N 
214-073-929-103  or  -105  in  the 
solenoid  valve  assemblies,  P/N  214- 
073-940-101  and  -103.  There  have 
been  two  reported  inadvertent  inflations 
of  emergency  float  systems  that  resulted 
from  seUT-activations  of  the  valves.  An 
investigation  of  the  two  valves  involved 
in  the  incidents  revealed  the  actuating 
-  pins  had  not  properly  seated. 
Additionally,  one  pin  showed  evidence 
of  an  unauthorized  field  repair  or 
modification.  This  condition,  if  not 
corrected,  cotild  result  in  self-activation 
of  the  valves,  and  subsequent 
inadvertent  inflation  of  the  emergency 


float  system,  which  cotikl  lead  to  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  No.  214ST-96-74.  dated  May 
28, 1996,  which  describes  procedures 
for  replacement  of  all  existing  valves,  P/ 
N  214-073-929-103  and  -105,  in 
solenoid  valve  assemblies,  P/N  214- 
073-940-101  and  -103. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  214ST 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  require 
replacement  of  all  existing  valves,  P/N 
214-073-929-103  and  -105,  in  valve 
assemblies,  P/N  214-073-940-101  and 
-103. 

The  FAA  estimates  that  9  helicopters 
of  U.S.  registry  would  be  afiected  by  this 
proposed  AD,  that  it  would  take  2  wcvk 
houn  per  helicopter  to  replace  the 
valves,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $2,100  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$19,980. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efCacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
In  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  woidd  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  wUl  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(^.  40113,  44701. 


§30.13    [An 

2.  Section  3Q.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Ball  HaUcoptM-  Taxtran,  Lac:  Docket  No.  96- 
SW-27-AD. 

Applicability:  Model  214ST  helicopters, 
equipped  with  an  emergency  float  kit,  part 
number  (P/N)  214-706-120,  containing 
emergency  float  inflation  solenoid  valves.  P/ 
N  214-073-929-103  or  -105.  in  solenoid 
valve  assemblies,  P/N  214-073-940-101  or 
-103,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  currant  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  self-activation  of  the  valves, 
and  subsequent  inadvertent  inflation  of  the 
emergency  float  system,  which  could  lead  to 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  At  the  next  scheduled  "B"  (250  hour) 
inspection,  or  180-day  float  inspection,  or  3- 
year  float  system  operational  inspection, 
whichever  occurs  first,  remove  solenoid 
valves.  P/N  214-073-929-103  or  -105,  from 
solenoid  valve  assemblies,  P/N  214-073- 
940-101  or  -103.  and  replace  with  solenoid 
valves.  P/N  214-073-929-107 

Note  2:  Solenoid  valve  assemblies,  P/N 
214-073-940.  consist  of  a  valve.  P/N  214- 
073-929  and  a  decal.  P/N  31-023-68 
Solenoid  valve  assembly.  P/N  214-073-940- 
105.  contams  solenoid  valve.  P/N  214-073- 
929-107. 

(b)  Installation  of  solenoid  valves,  P/N 
214-073-92»-107,  or  solenoid  valve 
assemblies,  P/N  214-073-940-105, 
constitutes  terminating  action  for  the 
requirements  of  this  AD 

Note  3:  Bell  Helicopter  Textron  Alert 
Service  Bulletin  214ST-96-74,  dated  May  28. 
1996.  pertains  to  this  AD 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager,  Rotorcnf^ 
Certification  Office.  Rotorcrafl  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  4:  Information  coDceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(d)  Special  flight  penniu  may  be  issued  in 
accordance  tvith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requiraments  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth.  Texas,  on  November 
7.  1996. 

Mark  R.  Schilliog. 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doa  96-29610  Filed  11-19-96.  8:45  ami 
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14  CFR  Pwt  39 

[Doctot  No.  M-SW-20-A01 

AlrworttiinMs  DirvdivM;  Bell 
HaHcoptorTAxtroti,  Ick:.  Mo<M  412  and 
412EP  Itolteofrtf 

AOENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to  Bell 
Helicopter  Textron,  Inc.  (BHTI)  Model 
412  and  412EP  helicopters.  This 
proposal  would  require  creation  of  a 
component  history  card  using  a 
Retirement  Index  Number  (KIN)  system; 
would  establish  a  system  for  tracking 
increases  to  the  accumulated  RIN;  and 
would  establish  a  maximum 
accumulated  RIN  for  certain  main  rotor 
masts  (masts)  and  main  rotor  spline 
plates  (spline  plates).  This  proposal  is 
prompted  by  fatigue  analyses  and  tests 
that  show  certain  masts  and  spline 
plates  fail  earlier  than  originally 
anticipated  because  of  an  unanticipated 
high  number  of  takeoffs  and  external 
load  lifts  utilizing  high  power  settings, 
in  addition  to  the  time-in-service  (TIS) 
accrued  under  normal  operating 
conditions.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fatigue  failure  of  the  mast  or  spline 
plate,  which  could  result  in  failure  of 
the  main  rotor  system  and  subsequent 
loss  of  control  of  the  helicopter. 


DATES:  Comments  must  be  received  by 
January  21, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Coimsel.  Attention: 
Rules  Docket  No.  94-SW-2(>-AD,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  McMiday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Hehcopter  Textron.  Inc..  Product 
Support  Department.  P.O.  Box  482.  Fort 
Worth.  Texas.  76101. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Garadi.  Aerospace  Engineer.  FAA, 
Rotorcrafl  Certification  Office, 
Rotorcraft  Directorate,  Fort  Worth, 
Texas  76193-0170.  telephone  (817) 
222-5157.  fax  (817)  222-5959. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  afler  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-20-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 


/ 


Federal  Register  /  Vol.  61,  No.  225  /  Wednesday.  November  20.  1996  /  Proposed  Rules       59035 


94-SW-20-AD,  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth,  Texas  76137. 

Discussion 

This  notice  proposes  the  adoption  of 
a  new  AD  that  is  applicable  to  BHTI 
Model  412  and  412EP  helicoptns.  This 
proposal  would  require,  within  the  next 
100  hours  TIS,  creation  of  a  component 
history  card  using  a  RIN  system  for 
certain  masts  and  spline  plates  used  on 
the  Model  412  and  412EP  helicopters; 
would  establish  a  system  for  tracking 
increases  to  the  accumulated  RIN;  and 
would  establish  a  retirement  life  of 
80,000  RIN  for  certain  helicopter  masts 
and  spline  plates,  and  a  retirement  life 
of  60,000  RIN  for  certain  other 
helicopter  masts  and  spline.  Fatigue 
analyses  and  tests  by  the  manufacturer 
show  that  certain  masts  and  spline 
plates  fail  earlier  than  originally 
anticipated  because  of  an  unanticipated 
high  number  of  takeofb  and  external 
load  tifls  utilizing  high  power  settings 
in  addition  to  the  TIS  accrued  imder 
normal  operating  conditions.  This 
condition,  if  not  corrected,  could  result 
in  fetigue  failure  of  the  mast  or  spline 
plate,  which  could  residt  in  failure  of 
the  main  rotor  system  and  subsequent 
loss  of  control  of  the  helicopter. 

The  FAA  has  reviewed  BHTI  Alert 
Service  Bulletin  (ASB)  No.  412-94-81, 
Revision  B,  dated  March  4, 1996,  which 
describes  procedures  fcH*  creation  of  a 
component  history  card  within  the  next 
lOO.iiours  TIS  for  Model  412  and  412EP 
helicopters.  The  ASB  also  describes 
utilizing  either  a  retirement  life  of 
10,000  hours  TIS  or  a  maximum 
accumulated  RIN  of  80,000,  whichever 
occurs  first,  for  the  BHTI  Model  412 
helicopter  mast  and  spline  plate;  and  a 
retirement  life  of  10,000  hours  TIS  or  a 
maximum  accumulated  RIN  of  60,000, 
whichever  occurs  first,  for  the  BHTI 
Model  412EP  helicopter  mast  and  spline 
plate. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  412  and 
412EP  helicopters  of  the  same  tjrpe 
design,  the  proposed  AD  would  require 
creation  of  a  component  history  card 
using  a  RIN  system  for  certain  masts  and 
spline  plates,  establishing  a  system  for 
tracking  increases  to  the  accvimulated 
RIN,  and  establishing  a  retirement  life  of 
80.000  RIN  for  certain  helicopter  masts 
and  spline  plates,  and  a  retirement  life 
of  60,000  RIN  for  certain  other 
helicopter  masts  and  spline  plates. 
Spline  plates  and  masts  used  on  Model 
412EP  helicopters  will  be  vibro-etched 
with  "412HP".  This  identifier  does  not 
indicate  FAA  approval  or  certification 
of  a  Model  412HP  helicopter. 


The  FAA  estimates  that  294 
helicopters  of  U.S.  registry  would  be 
afiiscted  by  this  proposed  AD,  and  that 
it  would  take  (1)  8  work  hours  per 
helicopter  to  replace  the  mast  and  10 
work  hours  per  helic^fdrlo  replace  the 
spline  plate;  (2)  2  work  hours  per 
helicopter  to  create  the  component 
history  card  or  equivalent  record 
(record);  (3)  10  work  hours  per 
helicopter  to  maintain  the  record  each 
year,  and-that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $21,635  per 
mast  and  $5,675  per  spline  plate.  Based 
on  t^ese  figures,  the  total  cost  ijnpact  of 
the  ptoposed  AD  on  U.S.  operators  for 
the  first  year  is  estimated  to  be 
$1,602,790,  and  each  subsequent  year  to 
be  $1,573,390.  These  costs  assume 
replacement  of  the  mast  and  spline  plate 
in  one-sixth  of  the  fleet  each  year, 
creation  and  maintenance  of  the  records 
for  all  the  fleet  the  first  year,  and 
creation  of  one-sixth  of  the  fleet's 
records  and  maintenance  of  the  records 
for  all  the  fleet  each  subsequent  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  nile"  tmder  the  DOT 
Regulatory  Policies  and  Prcx»dures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  (rf^Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39  ... 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
^^^-edding  a  new  airworthiness  directive  to 

read  as  follows: 

BeU  HeUooplar  Textron  Inc.:  Docket  No. 
94-SW-20-AD. 

Applicability:  Model  412  and  Model  412EP 
helicopters  with  main  rotor  mast  (mast),  part 
number  (P/N)  412-^)40-101-105,  -109,  -117. 
-121,  -125,  -127,  or  -129,  and  main  rotor 
spline  plate  (spline  plate]  P/N  412-010-167- 
105  or  P/N  412-010-177-101,  -105,  -109, 
-113,  or  -117.  installed,  certificated  in  any 
category. 

Note  1:  This  AO  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  100  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD,  unless  accomplished  previously. 

To  prevent  fetigue  feilure  of  the  mast  and 
spline  plate,  which  could  result  in  failure  of 
the  main  rotor  system  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Create  a  component  history  card  or  an 
equivalent  record  for  each  a£Fected  mast  and 
spline  plate.  Record  the  accumulated 
Retirement  Index  Number  (RIN)  on  the  mast 
and  spline  plate  component  history  card(s)  as 
follows; 

(1)  If  the  numbers  of  takeoffs  (at  any  gross 
weight)  and  external  load  lift  events  are 
known,  and  those  numbers  do  not  include 
any  external  load  operation  in  which  the  load 
was  picked  up  at  a  higher  elevation  and 
releeuwd  at  a  lower  elevation,  and  the 
difference  in  elevation  between  the  pickup 
point  and  the  release  point  was  200  feet  or 
greater  (high  power  lift  event),  increase  the 
accumulated  RIN  by  one  for  each  takeoff  and 
external  load  lift. 

(2)  If  the  numbers  of  takeofb  (at  any  gross 
weight)  and  external  load  lifts  are  known, 
and  the  number  of  external  load  lifts  includes 
a  high  power  lift  event,  increase  the 
accumulated  RIN  by  two  for  each  takeoff  and 
two  for  each  external  load  lift. 

(3)  For  each  hour  time-in-Service  (TIS)  for 
which  the  numbers  of  takeoffs  and  external 
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load  lifts  wn  unknown,  and  the  Dumb«r  of 
axtanui  load  lifts  doM  not  Includa  ■  high 
pow«r  lift  wwit.  IncrasM  the  accumulatMl 
RIN  by  10  for  tmch  hour  US. 

(4)  For  Mch  hour  TIS  for  which  the 
aumban  of  talLaoflb  and  •xtanial  load  lifts  ara 
unknown,  but  the  number  of  axtemal  load 
lifts  doea  Include  a  high  power  lift  event, 
increase  the  aocumulated  RIN  by  20  for  eech 
hour  TIS. 

(5)  For  each  hour  TIS  for  which  the 
numbers  of  takeoffi  and  external  load  lifb  are 
unkno«ra.  and  it  is  unknown  whether  the 
external  load  lifts  include  any  high-power  lift 
event,  increese  the  accumulated  RIN  by  20 
for  each  hour  TIS. 

(b)  After  compliance  with  paragraph  (a)  of 
this  AD,  during  each  operation  tharaaftar, 
maintain  •  count  of  each  lift  or  takeoff 
performed  and  at  the  end  of  each  day's 
operations,  increase  the  accxmiulatad  RIN  on 
the  component  history  card  as  follows: 

(1)  Increeae  the  RIN  by  1  for  each  lakaoCt 

(2)  Increase  the  RIN  by  1  for  each  external 
load  lift,  or  increase  the  RIN  by  2  for  each 
external  loed  operation  in  which  the  load  is 
picked  up  at  a  higher  elevation  and  released 
at  a  lower  elevation,  and  the  difhrenoe  in 
elevation  between  the  pickup  point  and  the 
release  point  is  200  fiset  or  greater. 

(c)  Retire  the  mast  and  spline  plate  in 
accordance  with  the  following: 

(1)  For  the  mast,  part  number  (P/N)  412- 
04O-101-10S.  109,  -117.  or  -127,  used  on  the 
Model  412  helicopter  upon  reaching  10,000 
hours  TIS  or  80,000  maximum  RIN. 
whichever  occurs  first. 

(2)  For  the  mast.  P/N  412-040-101-121, 
-125,  or  -129,  used  on  the  Model  412EP 
helicopter,  upon  reaching  10.000  hours  TIS 
or  60,000  maximum  RIN,  whichever  occurs 
first. 

(3)  For  the  spline  plate,  P/N  412-010-167- 
105  or  P/N  412-010-177-101,  or  -109,  used 
on  the  Model  412  helicopter,  at  10,000  hours 
TIS  or  80.000  maximum  RIN,  whichever 
occurs  first. 

(4)  For  the  spline  plate.  P/N  412-010-187- 
105  or  P/N  412-010-177-101,  -105.  -113.  or 
-117.  used  on  the  Model  412EP  helicopter, 
at  10,000  hours  TIS  or  6O.0O0  maximum  RIN. 
whichever  occurs  first. 

(d)  For  spline  plate,  P/N  412-010-167-105 
or  P/N  412-010-177-101.  -105.  -113,  or 
-117.  installed  on  Model  412EP  helicopters, 
at  the  next  scheduled  teardown  inspection, 
beside  the  P/N  on  the  side  of  the  spline  plate, 
vibro-etch  ■•412HP"  and  annotate  in  the 
component  history  card  or  equivalent  record 
"412HP/EP  only"  to  reflect  that  this  spline 
plate  can  only  be  installed  on  the  Model 
412EP  helicopter,  and  not  on  any  other 
Model  412  helicopter.  Retire  the  spline  plates 
that  have  been  vibro^tched  with  "412HP"  on 
or  before  accumulating  10,000  hours  TIS  or 
60.000  RIN.  whichever  occtirs  first. 

No«e  2:  Bell  Helicopter  Textron,  Inc.  Alert 
Service  Bulletin  No.  412-94-81,  Revision  B. 
dated  March  4.  1996,  pertains  to  this  sub^ea. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  RotorcraA 
Certification  Office.  Rotorciafl  Directorate, 
FAA.  Operators  Ahall  submit  their  requests 
through  an  FAA  Principal  Maintenance 


Inspector,  who  may  concur  or  oommeot  and 
then  sand  it  to  the  Maaagar,  Rotorcraft 
Cartificaftioo  Ofllca. 

Nttt  S:  Information  csoncaraing  the 
existanca  of  apptovad  altamativa  methods  of 
compliance  with  this  AO,  if  any,  may  be 
obtiined  ban  tha  Rotorcraft  CartificatiaD 
Office. 

(f)  Special  flight  panniu  may  ba  lamied  in 
acoordanca  with  aactioos  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CTR 
21.197  and  21.199)  to  opaiata  the  helicopter 
to  a  location  where  the  raquiramanti  of  thia 
AD  can  ba  aoccmpliahed. 

laeued  in  Fort  Worth.  Texas,  on  Novambar 
6.1996. 

BrtcBriaa, 

Acting  Manager.  Rotorcraft  Dmctonta, 
Aircraft  Certification  Service. 
[FR  Ooc  96-29009  Filed  11-19-96;  8:4S  am] 
MUJHO  OOH  4Ma-ia^ 
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AQOICY:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  nilamaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AO),  applicable  to  certain 
McDonnell  Dou^as  Model  MD-11  and 
Nfi)-llF  series  airplanes,  that  currently 
requires,  among  other  things,  repetitive 
visual  inspections  to  detect 
discrepancies  of  the  fuel  pipe  of  the  fuel 
transfer  system  of  the  tail  tank  and 
associated  maimting  bracket  located  in 
the  aft  fuselage  compartment.  That  AD 
was  prompted  by  reports  of  cracking  or 
bending  of  the  fuel  pipe  moimting 
support  and/or  attaching  bracket  in  the 
aft  fuselage  compartment  due  to  a  fuel 
presstire  surge  that  caused  repetitive 
loading  of  this  area.  This  action  would 
add  a  requirement  to  install  a  restraint 
on  the  tail  tank  fuel  pipe,  which  would 
terminate  the  repetitive  visual 
inspections.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  such  cracking/bending,  whioh 
could  expose  the  fuel  pipe  coupling  O- 
ring.  An  exposed  Oring  could  lose  its 
sealing  effect  and  could  allow  a  fuel 
leak  in  the  aft  fuselage  compartment, 
which  would  present  a  fire  hazard. 
DATES:  Comments  must  be  received  by 
December  30. 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Dinctoiate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
21»-AD.  1601  Lind  Avenue.  SW., 
Ronton.  Washington  9805S-4056. 
Comments  may  be  inspected  at  this 
locatioo  between  9:00  ajn.  and  3:00 
p.m..  Mondav  through  Friday,  except 
Federal  haliamyt. 

The  service  information  refnenced  in 
the  propoaed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beedi, 
Califtwnia  90846,  Attention:  Technical 
Publications  Business  Administration. 
Department  C1-L51  (2-60).  This 
informatiaD  may  be  examined  at  the 
FAA,  Tnmspatt  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington. 

FOR  FURTHER  WTORMATIOII  OONTACT:  Ray 
Vakili,  Aeroepaoe  Engineer,  Propulsion 
Branch,  ANM-140L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood. 
California  90712;  telephone  (310)  627- 
5262;  fax  (310)  627-6210. 

SUPPLEMDfTARY  MFORMATKM: 


Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  nuy  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

CcHnments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-218-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvoilobUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-^4M-218-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discaasion 

On  July  1, 1996.  the  FAA  issued  AD 
96-14-07.  amendment  39-9691  (61  FR 
35946,  July  9. 1996),  applicable  to 
certain  MdDonnell  Douglas  Model  MD- 
11  and  MD-llF  series  airplanes.  That 
AD  requires: 

1.  repetitive  visual  inspections  to 
detect  discrepancies  (i.e.,  cracks  ca 
deformation)  of  the  fuel  pipe  of  the  fuel 
transfer  system  of  the  tail  tank  and 
associated  mounting  bracket  located  in 
the  aft  fuselage  compartment;  and 

2.  repetitive  inspections  to  verify  the 
correct  position  of  the  fuel  pipe  flange, 
and  various  follow-on  ac:tions. 

That  action  was  prompted  by  reports 
of  cracking  or  bending  of  the  fuel  pipe 
mounting  support  and/or  attaching 
bracket  in  the  aft  fuselage  compartment 
due  to  a  fuel  pressure  surge  that  caused 
repetitive  loading  of  this  area.  The 
requirements  of  that  AD  are  intended  to 
prevent  such  craddngAMnding.  vrbich 
could  expose  the  fuel  pipe  coupling  O- 
ring.  An  exposed  O-ring  could  lose  its 
saa^g  effect  and  could  allow  a  fuel 
leak  in  the  aft  fuselage  compartment, 
which  may  result  in  a  possible  in-flight 
or  ground  fire. 

In  the  preamble  to  AD  96-14-07,  the 
FAA  specified  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  the  manufacturer  was 
developing  a  modification  to  positively 
address  the  unsafe  condition.  The  FAA 
indicated  that  it  may  consider  further 
rulemaking  action  once  the  modification 
was  developed,  approved,  and  available. 
The  manufacturer  now  has  developed 
such  a  modification,  and  the  FAA  has 
determined  that  further  rulemaking 
action  is  indeed  necessary;  this 
proposed  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
MDll-28-082,  dated  July  29, 1996. 
which  describes  procedures  for 
installation  of  a  restraint  on  the  tail  tank 
fuel  pipe.  The  restraint  will  minimize 
the  migration  of  the  fuel  pipe  and 
reduce  the  p>ossibility  of  fuel  leaks. 
Accomplishment  of  the  installation 
would  eliminate  the  need  for  the 
repetitive  visual  inspections. 

llie  FAA  finds  that  accomplishment 
of  the  installation  described  in 
McDonnell  Douglas  Service  Bulletin 
MDl  1-28-082  will  positively  address 
the  unsafe  condition  identified  as 


possible  in-flight  or  ground  fire  due  to 
fuel  leaking  firom  the  fiiel  pipe  coupling. 

Explanation  of  Reqniraiients  of 
Propoaed  Role 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  96-14-07  to  continue  to 
require  repetitive  visual  inspecticms  to 
detect  discrepancies  (i.e.,  cracks  or 
deformation)  of  the  fiiel  pipe  of  the  fuel 
transfer  system  of  the  tail  tank  and 
associated  mounting  bracket  located  in 
the  aft  fuselage  compartment  and  to 
verify  the  correct  position  of  the  fuel 
pipe  flange,  and  various  follow-on 
actions.  The  proposed  AD  also  would 
require  instaUation  of  a  restraint  on  the 
tail  tank  fuel  pipe,  which  would 
constitute  terminating  action  for  the 
repetitive  visual  inspections 
requirements.  Tlie  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  vriH 
be  better  assured  by  modifications  or 
design  changes  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspection.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  tmderstanding  of  the  human 
factors  associated  with  niunerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  «nphasis  on 
special  pnx»dures  and  more  emphasis 
on  design  improvements.  The  proposed 
terminating  modification  requirement  of 
this  AD  acticm  is  in  consonance  with 
these  considerations. 

Cost  Impact 

There  are  approximately  152 
McDonnell  Douglas  Model  MD-11  and 
MD-llF  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  42  airplanes  of  U.S. 
registry  would  be  affeq^d  by  this 
proposed  AD. 

Trie  actions  that  are  currently 
required  by  AD  96-14-07,  and  retained 
in  this  proposed  AD,  take  approximately 
6  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $15,120,  or  $360  per 
airplane,  per  inspection  cycle. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 


Required  pafts  would  be  supplied  by 
the  manumcturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $7,560,  or 
$180  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  opwator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regnlotivy  Imped 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impwct,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  R^ulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
"ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviatiem 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  rcsd  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

§39.13    [AmeiKled] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9691  (61  FR 
35946,  July  9. 1996),  and  by  adding  a 
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new  aiTMrorthinew  diractiv*  (AD),  to 
read  as  follows: 

McDonaaU  Dwiglas:  Dock«t  96-NM-21S- 
AD.  Suparwdes  AO  96-14-07, 
AnwndnMni  39-9691. 

Applicability:  Model  MD-11  and  MD-llF 
sariM  airplanea,  manubctuTw'i  fuselage 
number*  0447  through  0509  inclusive: 
oeitiflGated  In  any  category. 

Not*  1:  Thia  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision.  ragardlaM  of  whether  it  hma  been 
otherwiM  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  lo  that  the  performance 
of  the  requiremenU  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (fl  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafs  condition  addressed  by  this 
AD:  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Require<j  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  possibility  of  an  in-flight  or 
ground  fire  due  to  fuel  leaking  from  the  fiiel 
pipe  coupling,  accomplish  the  following: 

of  AO  96-14- 


07. 

(a)  Perform  a  visual  Inspection  to  detect 
discrepancies  (i.e..  cracks  or  defcHmation)  of 
the  fuel  pipe  of  the  fiiel  transfer  system  of  the 
tail  tank  and  associated  moxmting  bracket 
located  in  the  sft  fuselage  compartment:  and 
to  verify  the  correct  position  of  the  fuel  pipe 
flange,  in  accordance  with  KtcDonnell 
Douglas  Alert  Service  Bulletin  MDl  1- 
28A082.  dated  May  14.  1996:  at  the  time 
specified  in  paragraph  (aM  1 )  or  (a)(2)  of  this 
Ad.  as  applicable. 

(1)  For  airplanea  on  which  the 
modification  specified  in  McDonnell  Douglas 
Service  Bulletin  28-22,  dated  September  24, 
1991.  has  been  accomplished:  or  that  have 
been  repaired  in  accordance  with  an  FAA- 
approved  repair  procedure,  as  specified  in 
paragraph  (a)(3)  of  AD  91-24-09.  amendment 
3»-8095:  or  on  which  the  shroud  assembly 
has  been  replaced  with  a  serviceable  part: 
Prior  to  the  accumulation  of  600  flight  hours, 
or  within  60  days  after  July  24,  1996  (the 
effective  date  AD  96-14-07,  amendment  3»- 
9691),  whichever  occurs  later. 

(2)  For  airplanes  on  which  the 
modification  specified  in  McDonnell  Douglas 
Service  Bulletin  28-22.  dated  September  24. 
1991,  has  not  been  accomplished:  Prior  to  the 
accumulation  of  600  flight  hours,  or  within 
60  days  since  accomplishment  of  the  last 
visual  inspection  in  accordance  with  AD  91- 
24-09.  amendment  39-8095:  whichever 
occurs  first. 

(b)  Condition  1.  No  Discrepancy  Found.  If 
no  discrepancy  is  detected  during  any  visual 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  either  paragraph  (bMl)  or 
(b)(2)  of  this  AD. 

(1)  Condition  1.  Option  1.  Repeat  the  visual 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  600 


flight  hours  or  60  days,  whichevar  occurs 
later.  Or 

(2)  Condition  1.  Option  2.  Prior  to  further 
flight,  install  a  temposary  phenolic  support 
block  assembly,  shim,  clamp,  and  brackat 
between  the  tail  tank  fuel  pipe  and  station 
Y-2033.750  bulkhead,  in  accxndance  with 
Condition  1,  Option  2,  of  McDoooell  Douglas 
Aleri  Service  Bulletin  MDll-2aA082,  dated 
May  14. 1996.  Within  6  months  after 
accomplishment  of  this  installation,  perform 
a  one-time  inspection  to  verify  the  correct 
position  of  the  temporary  support  block 
assembly  installation  in  accordance  with 
Figure  2  (Sheet  2  of  3)  of  the  alert  sarvioa 
bulletin. 

(i)  If  the  assembly  is  found  to  be  positioned 
properly,  renaat  the  verification  of  the  correct 
position  of  the  fuel  pipe  flange,  as  specified 
in  paragraph  (a)  of  this  AD.  thsrsafler  at 
intervals  not  to  exceed  15  months. 

(ii)  If  the  assembly  U  found  to  be 
improperly  positioned,  prior  to  further  flight. 
repositioD  the  fuel  pipe  in  accordance  with 
Figure  2  (Sheet  2  of  3)  of  the  alert  service 
bulletin.  Repeat  the  verification  of  the  correct 
position  of  ih»  fuel  pipe  flange,  as  specified 
in  paragraph  (s)  of  this  AD.  thereafter  at 
intervals  not  to  exceed  15  months. 

(c)  Condition  2.  Discrepancy  Found;  O- 
Rlng  Not  Exposed.  If  any  diacrepancy  is 
detected,  and  the  fuel  pipe  Is  (ound  to  be 
improperly  positioned,  but  the  O-ring  Is  not 
exposed,  during  any  visual  Inspection 
required  by  paragraph  (a)  of  this  AD.  prior  to 
further  fli^t.  accomplish  either  par^raph 
(c)(1)  or  (c)(2)  of  this  AD. 

(1)  Condition  2.  Option  1.  Repeat  the  visual 
inspection  in  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  600  flight 
hours  or  60  days,  whichever  occurs  Ister.  Or 

(2)  Condition  2.  Option  2.  Prior  to  hirthar 
flight.  Insull  a  temporary  phenolic  support 
block  assembly,  shim,  clamp,  and  bracket 
between  the  tall  tank  fuel  pipe  and  sution 
Ys2033.750  bulkhead;  and  reposition  the 
fuel  pipe  assembly,  as  applicable:  in 
accordance  with  Condition  2.  Option  2.  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-28A082.  dated  May  14,  1996.  Within 
6  months  after  accomplishment  of  this 
installation,  perform  a  one-time  inspection  to 
verify  the  correct  position  of  the  temporary 
support  block  assembly  installation  in 
accordance  with  Figure  2  (Sheet  2  of  3)  of  the 
alert  service  bulletin. 

(i)  If  the  assembly  is  found  to  be  positioned 
properly,  repeat  the  verification  of  the  correct 
position  of  the  fuel  pipe  flange,  as  specified 
in  paragraph  (a)  of  this  AD,  thereafter  at 
intervals  not  to  exceed  15  months. 

(ii)  If  the  assembly  is  found  to  be 
improperly  positioned,  prior  to  further  flight, 
reposition  the  fuel  pipe  in  accordance  with 
Figure  2  (Sheet  2  of  3)  of  the  alert  service 
bulletin.  Repeat  the  verification  of  the  correct 
position  of  the  fuel  pipe  flange,  as  specified 
in  paragraph  (a)  of  this  AD,  thereafter  at 
intervals  not  to  exceed  1 5  months. 

(d)  Condition  3.  Discrepancy  Found;  O- 
Ring  Exposed.  If  any  discrepancy  is  delected, 
and  the  fuel  pipe  is  found  to  be  improperly 
positioned,  and  the  O-ring  is  exposed,  during 
any  visiial  inspection  required  by  paragraph 
(s)  of  this  AD,  prior  to  further  flight,  replace 
the  O-ring  with  a  new  O-ring.  and  install  a 


temporary  phenolic  support  block  assembly, 
shim,  clamp,  and  brackat  between  the  tail 
tank  fuel  pipe  and  sUdon  Y-2033.750 
bulkhead,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDl  1- 
28A0e2,  dated  May  14. 1996.  Within  6 
months  after  accomplishment  of  the 
rBplaceioant  and  installation,  petlimui  a  ona- 
time  inspection  to  verify  the  correct  position 
of  the  temporary  support  block  assembly 
installation  in  aoconitiice  with  Figure  2 
(Sheet  2  of  3)  of  the  alert  service  bulletin. 

( 1 )  If  the  assembly  is  found  to  be 
positioned  properly,  repeat  the  verification  of 
the  correct  position  of  tne  fuel  pipe  flange. 

as  specified  in  paraoraph  (a)  of  this  AD, 
thereafter  at  intervals  not  to  exceed  IS 
months. 

(2)  If  the  assembly  is  found  to  be 
improperly  poaitioned,  prior  to  further  flight, 
reposition  the  fuel  pipe  in  aocordaDca  wiu 
Figure  2  (Sheet  2  of  3)  of  the  alert  service 
bulletin.  Repeat  the  verification  of  the  correct 
poaltion  oCthe  fuel  pipe  flange,  as  specified 
in  paragraph  (a)  of  this  AD,  thereafter  at 
intervals  not  to  exceed  15  months. 

New  Maqtd i  aflTik  AD 

(e)  Within  24  months  after  the  effective 
date  of  this  AD,  install  a  restraint  on  the  tail 
tank  fuel  pipe  in  accordance  with  McDonnell 
[Vniglas  Service  Bulletin  MD11-28-OS2, 
dated  July  29, 1996.  Accomplishment  of  the 
installation  constitutes  terminating  action  for 
the  repetitive  Inspection  requirements  of  this 
AD. 

(f)  An  altemadva  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  spproved  by  the  Manner.  Loa 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alteraative  n^ethods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton.  Washington,  on 
November  13.  1996. 

DarraU  M.  Pedaraoa. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  96-29607  Filed  11-19-96;  8:45  am] 
MUMQ  OOOf  4»t»-t»-u 


14  CFR  Part  39 

[Dodtst  No.  9e-NM-«7-A0] 

raN2120^AA64 

Alrwonhineee  Dtracttvee;  Jetstream 
Model  4101  Alrplenea 

agency:  Federal  Aviation 
AdministratitHi,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUIMiARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplanes. 
This  proposal  would  require  a  one-time 
inspection  for  damage  caused  by  arcing 
and  overheating  of  the  electrical  groimd 
posts  ("earth  posts")  and  ground  cables 
for  the  direct  current  (DC)  pKiwer 
generation  and  propeller  de-icing 
systems  of  the  left  and  right  engines; 
and  repair  and  replacement,  if 
necessary.  The  proposed  AD  also  would 
require  the  eventual  replacement  of 
earth  posts  with  new  posts.  This 
proposal  is  prompted  by  reports 
indicating  that  eulh  po«ts  on  some 
airplanes  have  failed  due  to  overheating. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  potential 
consequences  of  overiieating,  such  as 
failure  of  the  DC  power  generation  and 
propeller  de-icing  systems. 
DATES:  Comments  must  be  received  by 
December  30, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  DodiLet  No.  96-NM- 
97-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Ck>mments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc..  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington. 

FOR  FURTHER  INFORMATKM  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tiiis  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Ci^ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-97-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  thecommenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-97-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  it  has 
received  reports  indicating  that 
electrical  ground  posts  ("earth  posts") 
for  the  diroct  current  (DC)  power 
generation  and  propeller  de-icing 
systems  of  the  left  and  right  engines 
have  failed  on  some  Model  4101 
airplanes  due  to  overheating.  Groimd 
cables  ("earth  cables")  from  the  DC 
power  generation  and  de-icing  systems 
are  attached  to  the  earth  post,  and  when 
the  earth  post  is  loosened,  it  can 
overheat  and  fail.  Overheating  of  the 
earth  post,  if  not  corrected,  could  have 
several  consequences,  such  as: 
— ^Failure  of  the  DC  power  generation 

and  de-icing  systems, 
— elation  of  a  fire  hazard, 
— ^Incorrect  actions  by  the  flight  crew 

who  are  relying  on  engine  data  that 

could  be  distorted  by  a  discrepant 

earth  post;  and 
— Structural  erosion,  which  can  weaken 

adjacent  structures. 

Enilanation  of  Relevant  Service 
Information 

Jetstream  has  issued  Service  Bulletin 
J41-24-033,  Revision  2,  dated  January 


24, 1996,  which  describes  procedures 
for  a  one-time  inspection  to  detect 
damage  and  signs  of  overheating  of  the 
earth  posts,  earth  post  brackets,  and 
earth  cables  of  the  left  and  right  engines. 
It  also  describes  procedures  fw  repair 
and  replacement  of  discrepant  posts;  as 
well  as  for  replacement  of  discrepant 
earth  cables.  The  CAA  classified  this 
service  bulletin  as  mandatory  and 
issued  British  airworthiness  directive 
007-01-96,  dated  February  22, 1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Fedeiral  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rji^e 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  e^dst  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  inspection  to  detect  damage 
or  signs  of  overheating  of  the  earth  posts 
and  earth  cables  for  the  DC  power 
generation  and  propeller  de-icing 
systems  of  the  left  and  right  engines.  It 
would  require,  prior  to  further  flight, 
repair  and  replacement  of  damaged 
earth  posts  with  new  posts,  and 
replacement  of  damaged  earth  cables 
with  new  or  serviceable  cables.  The 
proposed  AD  also  would  require  the 
eventual  replacement  of  all  earth  posts 
on  all  afiiected  airplanes.  The  repair  of 
damaged  earth  posts  would  be  required 
to  be  accomplished  in  accordance  with 
a  method  approved  by  the  FAA;  all 
other  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  44  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 

It  would  take  approximately  8  work 
*  hours  per  airpluie  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
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rate  of  $60  per  work  hour.  Baaed  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $21,120,  or  $480  per 
airplane. 

It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement  of  earth  posts,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  provided 
by  the  manufacturer  at  no  charge.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  replacement  on  U.S.  operators 
is  estimated  to  be  $21,120,  or  $480  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
[>ower  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  vtarrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  FYocedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  3»-^IRWORTHmE88 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autfaorttjr:  49  U.S.C  106(g),  40113,  44701. 

139.13    [AmMMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

JeistrsaB  Aircraft  Umitad:  Docket  96-NM- 
97-AD. 

Applicability:  Model  4101  airplane*  having 
constructor  number  41004  through  41074 
inclusive:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  mrith  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  electrical 
ground  posts  ("earth  posts")  for  the  direct 
cxurent  (DC)  power  generation  and  de-icing 
systems  of  the  left  and  right  engines,  which 
could  result  in  such  things  as  failure  of  these 
systems,  accomplish  the  following: 

(a)  Within  300  hours  time-in-service  after 
the  effective  date  of  this  AD.  accomplish  the 
actions  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  on  both  the  left  and  right 
engines: 

(1)  Inspect  each  earth  post  and  earth  post 
bracket  to  detect  damage  caused  by  arcing, 
signs  that  it  has  been  overheated,  and  lateral 
movement  of  the  earth  post,  in  accordance 
with  Part  A  of  Jetstream  Service  Bulletin  J41- 
24-033,  Revision  2.  dated  January  24. 1996. 
If  any  discrepancy  is  detected,  prior  to 
further  flight,  accomplish  both  parugraphs 
(a)(l)(i)  and  (a)(l)(ii)  of  this  AD: 

(i)  Repair  any  damage  and  lateral 
movement  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch.  ANM-113,  FAA.  Transport  Airplane 
Directorate:  and 

(ii)  Replace  the  earth  post  with  a  new  earth 
post  in  accordance  with  Part  B  of  the  service 
bulletin. 

(2)  Inspect  each  ground  cable  (earth  cable) 
for  the  DC  power  generation  and  propeller 
de-icing  systems  to  detect  damage  caused  by 
arcing,  and  signs  that  the  terminal  tags  and 
cable  insulation  have  been  overheated,  in 
accordance  with  Part  A  of  the  service 
bulletin.  If  any  discrepancy  is  detected,  prior 
to  further  flight,  replace  the  earth  cable  with 
a  new  or  serviceable  cable,  in  accordance 
with  Part  A  of  the  service  bulletin. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  each  earth  post  with  a 


new  earth  poat.  in  accafdaocs  «vith  Part  B  of 
Jetatraam  Service  Bulletin  )41-24-033, 
Revision  2,  dated  January  24, 1996.  Any  earth 
poat  that  is  replaced  in  accordance  with 
paragraph  (aMDfii)  of  this  AD  need  not  be 
replaced  again  under  the  requirements  of  this 
paragraph. 

(c)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  aocep>table  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  13,  1996. 

Janaa  V.  Devany.  Acting  Manager. 

Transport  Airplane  Directorate,  Dircraft 
Certification  Service. 

(FR  Doc.  96-29606  Filed  11-19-96;  8:45  am) 
aajjNQ  cxxic  4eio-is-p 


14  CFR  Part  71 

[Airtpaoe  Docket  No.  95-AWP-26] 

Proposed  Establishment  of  Class  D 
Airspace;  VIctorvlils,  CA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  doctmient  proposes  to 
establish  the  Class  D  airspace  area  at 
Victorville,  CA.  The  extension  of 
Southern  California  International 
Airport  Air  Traffic  Control  Tower 
operating  hours  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airapace  for  Instnmient  Flight 
Rules  (IFR)  operations  at  Southern 
California  International  Airport. 
Victorville,  CA. 

DATES:  Comments  must  be  received  on 
or  before  November  30, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.  Operations  Branch,  AWP-530, 
Docket  No.  95-AWP-26.  Air  Traffic 
Division.  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
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Counsel.  Western  Pacific  Region. 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boidevard. 
Lawndale.  California  90261. 

An  infbnnal  docket  may  also  be 
examined  dtiring  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  MFORMATION  CONTACT: 
Williun  Buck,  Airspace  Specialist, 
Operations  Branch.  AWP-530.  Air 
Traffic  Divisitm,  Western-Pacific 
Region.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale.  California  90261. 
telephone  (310)  725-6556. 

SUPPLEMENTARY  MFORMATKM: 

Coounents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal- 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenten  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWP-26."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commtmications 
received  on  or  before  the  specified 
dosing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  r^x>rt  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.O.  Box  92007,  Worldway 


Postal  Center,  Los  Angeles,  California 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  whidi  describes  the 
application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  the  Class  D  ainpace  area  at 
Victorville,  CA.  The  extension  of 
Southern  California  International 
Airport  Air  Traffic  Control  Tower 
operating  hours  has  made  this  proposal 
necessary.  The  intended  effiact  of  this 
proposal  is  to  provide  adequate 
controlled  ainpace  for  IFR  operations  at 
Southern  California  International 
Airport,  Victorville.  CA.  Class  D 
airspace  designations  are  published  in 
Para^aph  5000  of  FAA  Order  7400.9D 
dated  September  4. 1996,  and  efiiactive 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airapace  designation 
listed  in  this  doctunent  woiUd  be 
published  stibsequsntly  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establi^ed  body  of  technical 
regulations  for  which  firequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  Tninimiil.  Since  this  is  a 
routine  matter  that  will  only  afEact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


Aat^atttp  49  U.S.C  106(g).  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565.  3  CFR.  1950- 
1963  Camp.,  389;  14  CFR  11.69. 

f7l.l    [Amandedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviaticm 
Administration  Order  7400.9D,  Ainpace 
Designations  and  Reporting  Points, 
dated  September  4. 1996.  and  eSective 
September  16, 1996,  is  amended  as 
follows: 

Paroffaph  SOOO    Qau  D  Ainpace 


AWP  CA  D  Vktarrille.  CA  [New] 

Victorville,  Southern  California  Intaniattonal 
Airport,  CA 
(Ut  34*35.67'  N,  long.  117^2.93'  W) 
That  airspace  extending  upward  from  the 
surfisce  to  5,400  feet  MSL  within  a  6-mile 
radius  of  the  Victorville,  Southern  Callforaia 
International  Airpoit,  CA.  This  Class  D 
airspace  area  is  effective  during  the  sfMcific 
dates  and  times  est^lished  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereai^  be  continuously  published  in 
the  AirpOTt/Fadlity  Directcny. 
•         •         •         •         • 

Issued  in  Los  Angeles,  Califnrnia.  on 
November  4, 1996. 
SdbraW.KauUa, 

AssiOant  Manager,  Air  Traffic  Division. 
Westem-Padfk:  Region. 
(FR  Doc  96-29684  Filed  11-19-W:  8:45  am] 
caa8  4aia^s-M 


PART71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


14  CFR  Part  71 

[Alrspaea  Docket  No.  96-AWP-q 

Ppopossd  EstaMMimsnt  of  Class  E 
Alrspaes;  Hsmet,  CA 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  Class  E  airapace  area  at  Hemet, 
CA.  The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approadi  Procedure  (SIAP) 
to  Rimway  (RWY)  05  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airapace  for  Instrument  FUght 
Rules  (IFR)  operations  at  Hemet-Ryan 
Airport,  Hemet,  CA. 
DATES:  Comments  must  be  received  on 
or  before  December  16, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch.  AWP-530, 
Docket  No.  96-AWP-8,  Air  Traffic 
Division.  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 
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The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region. 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  MFORMA-nON  COMTACT: 
WiUiam  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  California  90261. 
telephone  (310)  725-6556. 

SUPPLEMEMTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
p>articipate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-8."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received.on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposal  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  on  the  Operations  Branch. 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard.  Lawndale.  C:alifomia  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  or  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 


Aviation  Administration.  Operations 
Branch,  P.O.  Box  92007,  Worldway 
Postal  Center.  Los  Angeles.  California 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  whicm  describes  the  ' 
application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regidations  (14  CFR  part  71) 
by  establishing  Class  E  airspace  area  at 
Hemet.  CA.  The  development  of  a  GPS 
SLAP  at  Hemet-Ryan  Airport  has  made 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  aircraft 
executing  the  GPS  RWY  05  SlAP  at 
Hemet-Ryan  Airport.  Hemet.  CA.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  fzom  700  feet  or 
more  above  the  siirface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996. 
and  effective  September  16. 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regidations  only  involves  an 
estaolished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  ofSubiecto  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  7i  as 
follows: 

PART  71— {AMENDED] 

1  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f7l.l    [Amended] 

2.  The  incoiporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effisctive 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  •         *         «         • 

AWP  CA  E5  Hmwt,  CA  [New] 

Hemet-Ryan  Airport,  CA 

(lat.  33*44'02"  N,  long.  117n)l'21"  W) 
That  airspace  extending  upward  bom  700 
feet  above  the  surfece  within  a  6-mile  radius 
of  the  Hemet-Ryan  Airport  and  within  2 
miles  each  side  of  the  242°  bearing  from  the 
Hemet-Ryan  Airport  extending  from  the  6- 
mlie  radius  to  10.2  miles  southwest  of 
Hemet-Ryan  Airport,  excluding  the 
Riverside,  CA,  Qast  E  airspace  area. 

*  •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
November  4.  1996. 

Sahra  W.  KauiU. 

Assistant  Manager,  Air  Traffic  Division. 
Western-Pacific  Region. 

(FR  Doc.  96-29685  Filed  11-19-96;  8:45  am) 

MUMO  coot  4ei»-1S-H 


14  CFR  Part  71 

[Airspace  Docket  No.  86^WP-^ 

PropoMd  Revision  of  Class  E 
Alrapaca;  VIctorvllla.  CA 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACDON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
revise  the  Class  E  airspace  area  at 
Victorville.  CA.  The  closure  of  George 
Air  Force  Base  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  redefine  the  controlled 
airspace  necessary  for  IFR  op>erations  at 
Southern  California  International 
Airport,  Victorville,  CA. 
DATES:  Comments  must  be  received  on 
or  before  November  30,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.  Operations  Branch.  AWP-530, 
Docket  No.  96-AWP-30.  Air  Traffic 
Division.  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
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Counsel.  Western  Pacific  Region, 
Federal  Aviation  Administration.  Room 
6007. 15000  Aviation  Boulevard. 
Lawndale.  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager.  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  branch,  AWP-530,  Air 
Traffic  Division.  Westero-Padfic 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale.  California  90261. 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  partiodarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-30."  The  postcard  will  be  date/ 
time  stamp>ed  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.O.  Box  92007,  Worldway 


Postal  Center.  Los  Angeles.  California 
90009.  Communications  m\ist  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPI^'s  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  which  describes  the 
application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace  area  at 
Victorville.  CA.  The  closure  of  George 
Air  Force  Base  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  redefine  the  controlled 
airspace  necessary  for  IFR  operations  at 
Southern  California  International 
Airport.  Victorville.  CA.  Class  E 
airspace  designations  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D 
dated  September  4. 1996  and  efiisctive 
September  16. 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regiUations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  metier  that  will  only  affect  air 
traffic  procediuBs  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    Qass  E  Airspace 


AWP  CA  E  Victorrille,  CA  [RaviaMi] 

VictCMville,  Southern  CalifOTnla  International 
Airport,  CA 
(Lat.  34"35.67'N,  long.  117»22.93'W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6-mile  radius 

of  the  Victorville,  Southern  California 

International  Airport,  CA. 

•         •         *         •         • 

Issued  in  Los  Angeles,  California,  on 
November  4, 1996. 
Sabra  W.  KaiiUa. 

Assistant  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc.  96-29683  Filed  11-19-96;  8:45  am] 

BHJJNQ  CODE  4*10-13-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Proposad  Rula:  Requlramants  for 
Chlld-Raslstant  Packaging;  Packages 
Containing  More  Than  50  mg  of 
Katoprofan 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  {>roposing 
a  rule  to  require  child-resistant 
packaging  for  ketoprofen  preparations 
containing  more  than  50  mg  of 
ketoprofen  per  retail  package. 
Ketoprofen  is  a  nonsteroidal  anti- 
inflammatory drug  and  is  used  to  relieve 
minor  aches  and  pains  and  to  reduce 
fever.  The  Commission  has 
preliminarily  determined  that  child- 
resistant  packaging  is  necessary  to 
protect  children  imder  5  years  of  age 
from  serious  personal  injury  and  serious 
illness  resulting  from  ingesting 
ketoprofen.  The  Commission  takes  this 
action  under  the  authority  of  the  Poison 
Prevention  Packaging  Act  of  1970. 
DATES:  Comments  on  the  proposal 
should  be  submiUed  no  later  than 
February  3, 1997. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consiuner  Product  Safety  Commission. 
Washington,  DC  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safefy  Commission,  Room  502, 
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4330  East-Wast  Highway,  B«theada. 
Maryland  20814-^408.  telephone  (301) 
504-0800. 

FOR  FUfmCR  MFOMMTION  OONTACm 
Jacqueline  Fenante,  Ph.D.,  Division  of 
Poison  Control  and  Scientific 
Coordination,  Directorate  for  Health 
Sciences,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207: 
telephone  (301)  504-0477  exL  1199. 

tUPPlIMCNTARY  MFOmU-nON: 

A.  Backgrauiid 

1.  Relevant  Statutory  and  Regulatory 
Pmvisiona 

The  Poison  Prevention  Packaging  Act 
of  1970  ("PPPA").  15  use.  1471-1476. 
authorizes  the  Commission  to  establish 
standards  for  the  "special  packaging"  of 
any  household  substance  if  (1)  the 
degree  or  natiue  of  the  hazard  to 
children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  packaging  is  required 
to  protect  children  firom  swious 
personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  such  substance  and  (2)  the 
special  packaging  is  technically  fieasible. 
practicaDle.  and  appropriate  far  such 
substance. 

Special  packaging,  also  referred  to  as 
"child-resistant  (CR)  packaging."  is 
packaging  that  (1)  is  designed  or 
constructed  to  be  significantly  difficult 
for  children  under  5  years  of  age  to  open 
or  obtain  a  toxic  or  harmful  amount  of 
the  substance  contained  therein  within 
a  reasonable  time  and  (2)  is  not  difficult 
for  "normal  adults"  to  use  properly.  15 
U.S.C.  1471(4).  Household  substances 
for  which  the  Commission  may  require 
CR  packaging  include  (among  other 
categories)  foods,  drugs,  or  cosmetics  as 
these  terms  are  defined  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321).  15  U.S.C.  1471(2)(B).  The 
Commission  has  performance 
requirements  for  special  packaging.  16 
CFR  1700.15,  1700.20. 

Section  4(a)  of  the  PPPA.  15  U.S.C 
1473(a).  allows  the  manufacturer  or 
packer  to  package  a  nonprescription 
product  subject  to  special  packaging 
standards  in  one  size  of  non-CR 
packaging  only  if  the  manufacturer  (or 
packer)  also  supplies  the  substance  in 
CR  packages  of  a  popular  size,  and  the 
non-CR  packages  bear  conspicuous 
labeling  stating:  "This  package  for 
households  without  young  children."  15 
U.S.C.  1473(a).  16  CFR  1700.5. 

2.  Ketoprofen 

Ketoprofen  is  a  nonsteroidal  anti- 
inflammatory drug  ("NSAID").  This 
class  of  comp>ounds  also  includes 
ibuprofen  and  naproxen.  Ketoprofen  is 


used  to  relieve  minor  aches  and  pains 
such  as  those  associated  with  colds, 
toothaches,  menstrual  cramps,  and 
muscular  aches.  It  is  also  used  to  reduce 
eaver.(2]  • 

For  the  past  ten  years,  ketoprofen  has 
been  a  prncription  drug.  Like  all 
preacilptiQn  drugs,  it  was  required  to  be 
in  child'resistant  (lackaging  by  the 
Commission's  regulation  of  human  oral 
prescription  drugs.  16  CFR 
1700.14(aXlO).  The  U.S.  patent  on 
ketoprofen  expired  in  1993.  On  Octobo' 
6. 1995.  the  Food  and  Drug 
Administration  ("FDA")  granted 
nonprescription  ("over-the-counter,"  or 
"OTC")  statiu  to  ketoprofen.  12] 

The  ore  formulations,  ketoprofen 
and  ketoprofen  tartrazine.  contain  12.5 
milligrams  (mg)  of  ketoprofen  per  dose. 
The  recommended  dose  is  1  tablet  every 
4  to  6  houn.  The  maximum  daily  dose 
is  6  tablets.  The  drug  is  not 
recommended  for  children  imder  16 
yean  old  except  under  the  supervision 
of  a  doctor.  OTC  ketoprofen  should  not 
be  uaed  (1)  with  any  other  analgesic  or 
anti-p3rretic.  (2)  for  mora  than  3  days  for 
fever.  (3)  for  more  than  10  days  for  pain, 
or  (4)  during  the  last  trimester  of 
pregnancy  unless  directed  by  a 
physician.  (2] 

3.  Special  Packaging 

The  current  marketen  are  voltmtarily 
placing  ketoprofen  in  child-resiatant 
packaging.  However,  a  mandatory 
special  packaging  standard  for 
ketoprofen  products  would  ensure  that 
other  companies  that  may  market  such 
products  in  the  future  would  use  CR 
packagina. 

Two  other  NSAIDs  that  previously 
became  available  OTC  are  ibuprofen  and 
naproxen.  After  ibuprofen  was 
introduced  OTC,  there  was  an  increased 
incidence  of  accidental  ingestions  of  the 
drug  by  children  under  5.  [2| 

In  part  to  avoid  a  similar  experience 
with  naproxen,  in  1995.  the 
Commission  then  issued  a  rule  requiring 
CR  packaging  for  naproxen  preparations 
containing  250  mg  or  more  per  retail 
package.  60  FR  38671.  The  rule  became 
effective  February  6. 1996.  Similar 
reasoning  applies  to  ketoprofen. 

A  mandatory  standard  for  ketoprofen 
would  also  enable  the  Commission  to 
ensure  that  the  packaging  used  meets 
the  performance  requirements  of  the 
PPPA  test  protocol  at  16  CFR  1700.15, 
1700.20. 

B.  Toxicity  of  Ketoprofen 

The  Commission's  Directorate  for 
Epidemiology  and  Health  Sciences 


■  Niunban  In  fanck«U  rafar  to  documanu  Uatad 
•I  tha  apd  of  thl*  notloa. 


reviewed  the  toxicity  of  ketoprofen. 
Side  effects  commonly  associated  with 
ketoprofian,  as  with  other  NSAID's,  are 
gastrointestinal  (GI)  camplications. 
These  include  nausea,  vomiting, 
diarrhea,  constipation,  heartburn,  and 
abdominal  pain.  Other  common  adverse 
effects  include  headache,  dizziness, 
visual  disturbances,  rash,  and 
hypersensitivity  reactions.[2] 

Ketoprofen  may  also  cause  more 
severe  adverse  Q  effects,  such  as  gastric 
or  duodenal  ulcer  with  bleeding  or 
perforation;  intestinal  ulcen;  ulcerative 
stomatitis  or  colitis;  gingival  ulcer, 
perforation  and  hemarrhaae  of  the 
esophagus,  stomach.  smaUor  large 
intestine;  hematemeais;  and  rectal 
bleeding.  Renal  injiiries  also  may  result 
from  chronic  use  of  ketoprofBn.(2] 

The  staff  reviewed  the  relevant 
medical  literature  which  dtes  several 
cases  of  severe  adverse  reactions  to 
ketoprofen  administration.  In  one  case, 
a  61  year  old  woman  siifiiDrBd  acute 
renal  bilure  after  taking  400  mg  of 
ketoprofen  daily  for  10  days.  She 
recovered  after  peritoneal  dialysis.  In 
addition,  the  literature  reports  one  case 
of  pancreatitis  after  12  days  of 
ketoprofen  therapy  and  two  cases  of 
ketoprofen  induceid  hepatitis.  Other 
cases  reported  in  the  literatiire  involved 
co-ingestion  of  other  sub8tanoes.[2] 

The  FDA  mnintaina  a  data  base 
known  as  the  Adverse  Events  Reporting 
System  ("AERS")  for  reporU  of  adverse 
reactiaos  detected  after  marketing  a 
drug  or  biological  product.  Drug 
manufecturen  are  required  to  report  to 
the  FDA  any  known  advmse  effiscts 
associated  with  their  products,  but  only 
an  estimated  1%  of  all  adverse  reactions 
are  actually  reported.  Also,  reports  may 
reflect  effects  nt>m  an  underlying 
disease  process  or  a  reaction  to  multiple 
drugs.  Of  the  903  ketoprofen-assodated 
cases  reported  to  the  niA  between  1986 
and  October  1995.  the  most  common 
adverse  reactions  were  abdominal  pain 
(122),  diarriiea  (87).  nausea  (82).  GI 
hemorrhage  (70).  rash  (55),  indigestion 
(39).  labored  breathing  (34).  allmgic 
reaction  (30),  dizziness  (30),  and  hives 
(30).I21 

Among  the  ketoprofen  cases  in  the 
AERS  database  are  51  more  aerious 
reactions,  i.e..  hospitalizations, 
reactions  resulting  in  permanent 
disability,  or  deaths.  Five  of  these 
involved  children  under  16  years  of  age. 
Three  15  year  old  children  required 
hospitalization  for  severe  ren^  injury, 
and  one  15  year  old  suffiered  a  life- 
threatening  GI  hemorrhage  and 
perforation.  These  events  follovved  10- 
18  days  of  therapy  with  daily  doses  of 
200-225  mg  ketoprofen.  A  10  year  old 
also  required  hospitalization  for  severe 
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vision  sbnormaUties  after  15  days  of 
treatment  with  ISO  mg  ketoprofen.(2] 

The  medical  literature  reports  2 
overdoses,  both  involving  other 
substances  as  well.  In  one  case,  a  12 
year  old  girl  ingested  an  unknown 
amoimt  of  ketoprofen  plus  12 
hydrocodone/acetaminophen  tablets. 
She  developed  tonic-clonic  seizures 
with  loss  of  consciousness  and 
metabolic  acidosis.  The  symptcnns 
resolved  within  2  hours  and  she 
recovered  fully.  In  the  other  incident,  an 
adult  ingested  12  capsules  of  sustained 
release  ketoprofen  200  mg  (total=2.4 
grams)  with  375  milliliters  (12.5  ounces) 
of  vodka.  Only  mild  effects  resulted 
since  the  victim  vomited  within  1  hour 
oftheingestion.[2] 

The  AERS  database  reports  no 
pediatric  ketoprofen  overdoses,  but 
there  were  some  incidents  involving 
adults.  One  intentional  overdose  of 
1,000  mg  ketoprofen  resulted  in 
moderate  to  severe  kidney  injiuy 
(kidney  pain,  bloody  luine,  increase 
creatinine  levels).  Ingestion  of  500  mg  of 
ketoprofen  plus  an  unknown  amount  of 
ciprofloxacin  produced  death  in  a  50 
year  old  woman.  The  symptoms  which 
included  GI  hemorrhage, 
thrombocytopenia,  coagulation 
disorders,  euid  decreased  prothrombin, 
were  most  likely  related  to 
ketoprofen.  [2] 

The  AERS  system  also  reports  two 
neonatal  poisoning  cases  in  which  the 
mothers  took  ketoprofen  at  some  point 
in  their  pregnancy.  One  infant  died 
shortly  after  birth  from  acute  renal 
failure.  In  the  second  case  (which 
involved  multiple  medications)  twins 
developed  acute  renal  failure  shortly 
after  birth.  One  twin  died  and  the  other 
recovered  but  was  neurologically 
impaired.[2) 

"rhe  staff  reviewed  accidental 
ingestion  data  for  children  under  age  5. 
The  American  Association  of  Poison 
Control  Center  ("AAPCC")  collects 
incident  data  through  its  "Toxic 
Exposure  Surveillance  System  ("TESS") 
which  covers  incidents  from  1985  to 
1994.  Poisoning  incidents  involving 
ketoprofen  are  not  recorded  separately 
from  other  NSAIDs  unless  they  were 
fatal.  No  deaths  involving  ketoprofen 
were  reported  during  this  period.[2] 

CPSC's  data  base,  the  National 
Electronic  Injury  Surveillance  System 
("NEISS")  monitors  emergency  room 
visits  to  selected  hospitals  throughout 
the  United  States.  Review  of  NEISS  data 
from  1988  to  June  1996  shows  three 
cases  involving  ketoprofen  and  children 
under  5  years  old.  All  three  incidents 
occiirred  in  1996.  None  were  fatal  or 
required  hospitalization.  (2] 


C  Level  for  KegnlatioD 

The  Commission  is  proposing  a  rule 
that  requires  special  packaging  for  OTC 
ketoprofen  products  containing  mora 
than  50  mg  ketoprofen  per  retcdl. 
package,  "niis  level  is  based  on 
established  guidelines  for  medical 
treatment  following  pediatric  ingestion 
of  NSAID's.(5]  These  guidelines  suggest 
medical  treatment  for  young  children 
who  ingest  five  times  the  maximum 
single  dierapeutic  dose.  For  ketoprofen, 
the  maximum  single  therapeutic  dose  is 
75  mg  or  1.08  mg/kg  assuming  an 
average  adult  weight  of  70  kg.  The  dose 
of  ketoprofen  requiring  medical 
intervention  would  be  five  times  1.08 
mg/kg,  which  in  a  10-kg  child  would  be 
more  than  50  mg  of  ketoprofen,  or  four 
OTC  tablets.[2] 

D.  Statutmy  Considerations 

1.  Hazard  to  Children 

As  noted  above,  the  toxicity  data 
concerning  children's  ingestion  of 
ketoprofen  demonstrate  that  this 
compound  can  cause  serious  illness  and 
injury  to  children.  Moreover,  the 
preparations  are  readily  available  to 
children.  The  Commission  preliminarily 
concludes  that  a  regulation  is  needed  to 
ensure  that  products  subject  to  the 
regulation  will  be  placed  in  CR 
packaging  by  any  new  manufacturers.  In 
addition,  the  regulation  will  enable  the 
Commission  to  enforce  the  CR 
packaging  requirement  and  ensure  that 
effective  CR  packaging  is  used. 

Pursuant  to  section  3(a)  of  the  PPPA, 
15  U.S.C.  1472(a),  the  Commission 
preliminarily  finds  that  the  degree  and 
nature  of  the  hazard  to  children  from 
ingesting  ketoprofen  is  such  that  special 
packaging  is  required  to  protect  children 
frvm  serious  illness.  The  Commission 
bases  this  finding  on  the  toxic  nature  of 
these  products,  described  above,  and 
their  accessibility  to  children  in  the 
home. 

2.  Technical  Feasibility,  Practicability, 
and  Appropriateness 

In  issuing  a  standard  for  special 
packaging  under  the  PPPA.  the 
Commission  is  required  to  find  that  the 
special  packaging  is  "technically 
feasible,  practicable,  and  appropriate." 
15  U.S.C.  1472(a)(2).  Technical 
feasibility  may  be  foimd  when 
technology  exists  or  can  be  readily 
developed  and  implemented  by  the 
effective  date  to  produce  packaging  that 
conforms  to  the  stffiidards.  Practicability 
means  that  special  packaging  complying 
with  the  standards  can  utilize  modem 
mass  production  and  assembly  line 
techniques.  Packaging  is  appropriate 
when  complying  packaging  will 


adeqviately  protect  the  integrity  of  the 
substance  and  not  interfere  with  its 
intended  storage  or  use.  [4] 

The  current  marketen  of  OTC 
ketoprofen  volvmtarily  use  packaging 
that  is  child  resistant.  Similar  designs 
have  been  shown  to  meet  the  revised 
testing  protocol  for  senior  adult  use 
efiiectiveness.  Therefore,  the 
Commission  concludes  that  CR 
packaging  for  ketoprofen  is  technically 
feasible,  practicable,  and  appropriate.js] 

3.  Other  Considerations 

In  establishing  a  special  packaging 
standard  imder  the  PPPA,  the 
Commission  must  consider  the 
following: 

a.  The  reasonableness  of  the  standard; 

b.  Available  scientific,  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  childhood 
accidental  ingestions,  illness,  and  injiu^ 
caused  by  household  substances; 

c.  The  manufacturing  practices  of 
industries  affected  by  the  PPPA;  and 

d.  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b). 

The  Commission  has  considered  these 
factors  with  respect  to  the  various 
determinations  made  in  this  notice,  and 
preliminarily  finds  no  reason  to 
conclude  that  the  rule  is  unreasonable 
or  otherwise  inappropriate. 

E.  Efiiective  Date 

The  PPPA  provides  that  no  regulation 
shall  take  effect  sooner  than  180  days  or 
later  than  one  year  from  the  date  such 
final  regulation  is  issued,  except  that, 
for  good  cause,  the  Commission  may 
establish  an  earlier  effective  date  if  it 
determines  an  earlier  date  to  be  in  the 
public  interest.  15  U.S.C.  1471n. 

The  Commission  does  not  believe  that 
a  shorter  effective  date  is  necessary  to 
protect  the  public  interest.  The 
companies  that  are  ciurently  marketing 
ketoprofen  are  voluntarily  using  CR 
packaging.  The  Commission  does  not 
have  any  indication  that  significant 
quantities  of  ketoprofen  will  be 
marketed  in  non-CR  packaging  before  a 
180  day  effective  date,  except  for  a 
single  size  non-CR  package  as  allowed 
imder  the  PPPA.  Thus,  the  Commission 
finds  that  a  180  day  effective  date  is 
consistent  with  the  public  interest  and 
proposes  that  a  final  rule  would  take 
effect  180  days  after  publication  of  the 
final  rule.  A  final  rule  would  apply  to 
products  that  are  packaged  on  or  after 
the  effective  date. 

F.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq., 
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generally  requires  the  agency  to  prepare 
proposed  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
rule  on  small  businesses  and  other  small 
entities.  Section  60S  of  the  Act  provides 
that  an  agency  is  not  required  to  prepare 
a  regulatory  flexibility  analysis  if  the 
head  of  an  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Commission's  Directorate  for 
Economic  Analysis  prepared  a 
preliminary  assessment  of  the  impact  of 
a  rule  to  require  special  packaging  for 
ketoprofen  preparations  with  more  than 
50  mg  ketoprofen  in  a  single  package. 
Based  on  this  assessment,  the 
Commission  concludes  that  such  a 
requirement  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  or  other 
small  entities  because  the  current 
marketers  of  ketoprofen  are  using  CR 
packaging.  Furthermore,  the  relatively 
low  costs  of  CR  packages  should  not  be 
an  entry  burden  for  future  marketers. 

G.  EnvironiBental  Considemtiona 

Pursuant  to  the  National 
Envirocunental  PoUcy  Act,  and  in 
accordance  with  the  Council  on 
Envirorunental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effects 
associated  with  the  proposed  PPPA 
requirements  for  ketoprofen 
preparations. 

Ine  Commission's  regulations  state 
that  rules  requiring  special  packaging 
for  consumer  products  normally  have 
little  or  no  potential  for  affecting  the 
human  environment.  16  CFR 
1021.5(c)(3).  Therefore,  because  the  rule 
would  have  no  adverse  effect  on  the 
environment,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Lia«  of  Subiects  in  16  CFR  Part  1700 

Consumer  protection.  Drugs.  Infants 
and  children.  Packaging  and  containers. 
Poison  prevention.  "Toxic  substances. 

For  the  reasons  given  above,  the 
Commission  proposes  to  amend  16  CFR 
part  1700  as  follows: 

PART  1700— [AMENDED] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  Pub.  L  91-601.  sees.  1-9,  84 
Stat.  1670-74.  15  U.S.C  1471-76.  Sees 
1700.1  and  1700.14  also  issued  under  Pub.  L. 
92-573.  »ec.  30(a).  86  Stat.  1231.  15  U.S.C. 
2079(a). 

2.  Section  1700.14  is  amended  by 
adding  new  paragraph  (a)(25).  reading 


as  follows  (although  unchanged,  the 
intfoductory  text  of  paragraph  (a)  is 
republished  below  for  context): 


SECUfVTIES  AND  EXCHANGE 


|170ai4 


fSQUMllQ 


(a)  Subatances.  The  Commission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reaaon  of 
their  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using, 
or  ingesting  such  substances,  and  the 
special  packaging  herein  required  is 
technically  fiaaaible.  practicable,  and 
appropriate  for  these  substances: 

(25)  Ketoprofen.  Ketoprofen 
preparations  for  human  use  and 
containing  more  than  50  mg  of 
ketoprofen  in  a  single  retail  p>ackage 
shall  be  packaged  in  accordance  with 
the  provisions  of  §  1700.15  (a),  (b),  and 
(c). 


17CFRParta232and240 

»No.  M-37M9:  FM Na  S7-21-M) 


Dated:  November  15. 1996. 

SadyeE.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

List  of  Ralerant  DocmiMnts 

1.  Briefing  memoranduin  from  Jacqueline 
Ferrante.  Ph.D..  HSPS.  to  the  Commission. 
"Proposed  Rule  to  Require  Child-Resistant 
Paclcaging  for  Ketoprofen."  October  15. 1996. 

2.  Memorandum  from  Susan  C  Aitken, 
Ph.D..  HSHE.  to  Jacqueline  Ferruite.  Ph.D.. 
HSPS,  "Toxicity  of  Ketoprofen."  August  19. 
1996. 

3.  Memorandum  from  Marcia  P.  Robins, 
ECSS.  to  Jacqueline  Ferrante,  Ph.D.,  HSPS. 
"Preliminary  Assessment  of  Economic  and 
Environmental  Efiacts  of  a  Proposal  to 
Require  Child-Resistant  Packaging  for  OTC 
Pharmaceuticals  Containing  Ketoprofen." 
August  19.  1996. 

4.  Memorandum  from  Charles  Wilbur. 
HSPS.  to  Jacqueline  Ferrante.  Ph.D..  HSPS, 
"Technical  Feasibility,  Practicability,  and 
Appropriateness  Determination  for  the 
Propxssed  Rule  to  Require  Child-Resistant 
Packaging  for  OTC  Products  Containing 
Ketoprofen,"  August  20. 1996. 

5.  Vale.  J.S.  and  Meredith.  T.J.  Acute 
Poisoning  Due  to  Non-steroidal  Anti- 
inflammatory Drugs:  Clinical  Feetures  and 
Management.  Med  Toxicol.  1:12-31, 1966. 

|FR  Doc.  96-29691  Filed  11-19-96;  8:45  am] 
■a-UNQ  COOK  SMS-01-r 


Lost  securityholders 

AQENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Extension  of  the  comment 

period. 

gUMMAWY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
extending  from  October  28, 1996,  imtil 
November  27, 1996,  the  comment 
period  for  Securities  Exchange  Act 
Release  No.  37595  (August  22, 1996),  61 
FR  44249  (August  28, 1996).  In  the 
release  the  Commission  proposed  two 
rules  which  are  designed  to  address  the 
problem  of  "lost  securityholders." 
DATES:  Comments  on  the  release  should 
be  submitted  on  or  before  November  27, 
1996. 

AOORC8SES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington  DC  20549,  and  should  refer 
to  File  No.  S7-21-96.  Qmunents  also 
may  be  submitted  electronically  at  the 
following  E-mail  address:  rule- 
commentsOsecgov.  The  file  number 
should  be  included  on  the  subject  line 
if  E-mail  is  used.  Comment  letters  will 
be  available  for  public  inspection  and 
copying  at  the  Commission's  pubUc 
reference  room,  450  Fifth  St..  NW, 
Washington  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
Web  site  (http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
W.  Carpenter,  Assistant  Director; 
Christine  Sibille,  Senior  Counsel;  or 
Michele  Bianco,  Attorney;  at  202/942- 
4187,  Office  of  Risk  Management  and 
Control,  Mail  Stop  5-1,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  Washington,  E)C 
20549. 

SUPPLEMENTARY  INFORMATION:  On  August 
22, 1996,  the  Commission  proposed  two 
rules  designed  to  address  the  problem  of 
securityholders  for  whom  a  transfer 
agent  or  broker-dealer  no  longer  has  a 
ctirrent  address.  Rule  17Ad-17  would 
require  transfer  agents  to  conduct 
searches  in  an  effort  to  locate  lost 
securityholders.  Rule  17a-24  would 
allow  the  Commission  to  gather  data 
related  to  lost  securityholders  and  to 
provide  it  to  information  distributors  or 
othen.  The  Commission  also  is  seeking 
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comments  on  the  extent  to  which 
further  regtilatory  or  remedial  steps  are 
necessary,  including  whether  the 
Commission  should  operate  a  national 
database  for  lost  securityholders.  The 
Commission  requested  that  comioents 
on  the  proposed  rulemaking  be  received 
by  October  28. 1996. 

Commission  staff  believes  that  given 
the  novelty  of  the  issues  involved, 
commenters  may  need  an  extension  of 
time  within  which  to  comment  on  the 
proposed  rulemaking.  In  light  of  the 
novel  nattire  of  the  proposed 
rulemaking  and  the  Commission's 
desire  to  consider  the  views  of  all 
interested  persons  on  the  subject,  the 
Commission  believes  that  an  extension 
of  the  comment  period  is  appsopriate. 
Therefore,  the  comment  period  for 
responding  to  Securities  Exchange  Act 
Release  No.  35795  is  extended  firam 
October  28, 1996,  until  November  27, 
1996. 

By  the  Conunission. 

Dated:  November  IS,  1996. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  96-29644  Filed  11-19-96;  8:45  am] 
aajjiQ  CODE  aoio-ei-r 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Part  117 
[CQDO8-ee-04q 

RiN2115-AE47 

DrawtNidge  Operation  Regulation; 
Back  Bay  of  Biloxi.  MS 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Harrison 
County  Board  of  Supervisors,  the  Coast 
Guard  is  proposing  a  change  to  the 
regulation  governing  the  operation  of 
the  bascule  span  Popps  Ferry  Bridge 
across  the  Back  Bay  of  Biloxi.  mile  8.0, 
in  Biloxi.  Harrison  County.  Mississippi. 
Presently,  the  draw  of  the  bridge  is 
reqtiired  to  open  on  signal  at  all  times. 
This  action  would  relieve  vehicular 
traffic  congestion  on  the  bridge  during 
peak  rush  hour  periods,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  January  21. 1997. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street. 
New  Orleans.  Louisiana  70130-3396.  or 
may  be  delivered  to  Room  1313  at  the 


same  address  between  8:00  aon.  and 
3:00  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (504)  589-2965. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Wachter.  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 

SUPPI.EMENTARY  INFORMATION: 
Request  for  GomuMnts 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  views,  comments, 
or  arguments.  Perscms  submitting 
comments  should  include  their  names 
and  addressies.  identify  the  bridge  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  this  proposal. 
Persons  desiring  acloiowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  for  envelope. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  imder 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  is  determined  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at.a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  light  of 
comments  received. 

Discnanon  of  Prt^Msed  Rule 

The  present  regulation  requires  that 
the  draw  of  the  bridge  open  on  signal  at 
all  times.  The  Harrison  Coimty  Board  of 
Supervisors  has  requested  that  the  draw 
be  permitted  to  remain  closed  to 
navigation  from  7:30  a.m.  to  9  a.m., 
11:30  a.m.  to  1:30  p.m.  and  ironx  4:30 
p.m.  to'6  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  because 
vehicular  traffic  crossing  the  bridge 
during  these  peak  rush  hour  traffic 
periods  has  increased  dramatically 
during  recent  years  and  bridge  openings 
at  these  times  paralyze  vehicular  traffic 
movement,  since  the  Qty  of  Biloxi  is 
bisected  by  the  Popps  Ferry  Bridge.  This 
is  the  only  route  available  to  mid-city 
commutere  without  an  extremely  long 
detour  to  cross  one  of  the  two  other 
bridges  that  connect  the  Qty  of  Bilo^. 
The  new  proposed  regulation  would 
allow  for  bee  flow  of  vehicular  traffic, 
while  still  serving  the  reasonable  needs 
of  navigational  interests. 


The  Popps  Feiry  bridge  is  a  double 
leaf  bascule  span  structure.  Navigational 
clearances  provided  by  the  bridge  are  25 
feet  vertical  above  mean  high  water  in 
the  closed  to  navigation  position  and 
unlimited  in  the  open  to  navigation 
position.  Horizontal  clearance  is  180 
feet.  Navigation  on  the  waterway 
consists  of  tugs  with  tows,  fishing 
vessels  and  recreational  crafL  Data 
provided  by  the  Harrison  County  Board 
of  Supervisors  show  that  from  May  1994 
through  May  1995,  the  nimiber  of 
vessels  that  passed  the  bridge  during  the 
proposed  7:30  to  9  a.m.  closure  poriod 
averaged  0.4  vessels  per  day,  the 
number  of  vessels  that  passed  the  bridge 
durii^  the  proposed  11:30  a.m.  to  1:30 
p.m.  dosure  period  averaged  0.5  vessels 
per  day  and  the  number  of  vessels  that 
passed  the  bridge  during  the  proposed 
4:30  to  6  p.m.  closure  period  averaged 
0.4  vessels  per  day.  Vehicular  traffic 
that  crosses  the  bridge  during  the 
proposed  closure  pwriod  of  7:30  to  9 
a.m.  averages  268  vehicles  per  day. 
From  11:30  a.m.  to  1:30  pjn.,  860 
vehicles  cross  the  bridge  per  day  and 
from  4:30  to  6  p.m.,  540  vehicles  cross 
the  bridge  per  day.  These  vehicular 
traffic  averages  were  taken  over  a  recent 
period  of  eleven  weekdays.  Vessel 
traffic  through  this  bridge  remains 
relatively  constant,  while  vehicular 
traffic  is  increasing  slowly  but  steadily 
as  development  in  the  area  occurs. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  p>olicies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  or  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
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govemniental  jurisdictions  with 
populations  of  less  than  50,000. 

The  proposed  rule  considers  the 
needs  of  local  commercial  fishing 
vessels,  as  the  study  of  vessels  passing 
the  bridge  included  such  commercial 
vessels.  These  local  commercial  fishing 
vessels  will  continue  to  be  able  to  pass 
the  bridge  in  the  early  morning,  early 
afternoon  and  evening  hours.  Thus,  the 
economic  impact  is  expected  to  be 
minimal.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collactioo  of  Infbrmation 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etteq.). 

Federaiiam  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Enviroomait 

The  Coast  Guard  considered  the 
environmental  Impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2.(g)(5]  of  Commandant  Instruction 
M1647S.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
AOOMESSeS. 

List  of  Subiacts  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  117— ORAWBRIOOE 
OPERATION  REQULATIOfIS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.0S-l(g);  section  117.255  siso  issued 
under  the  authority  of  Pub.  L.  102.587.  106 
Stat.  5039. 

2.  Section  117.675  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§117.675    Back  Bey  Of  Btloxl. 

•        •        •         •        • 

(c)  The  draw  of  the  Popps  Ferry  Road 
bridge,  mile  8.0,  at  Biloxi.  shall  open  on 


signal  exoept  that,  from  7:30  to  9  a.m., 
from  11:30  a.m.  to  1:30  p.m.  and  from 
4:30  to  e  p.m.  Monday  through  Friday 
except  Federal  hoBdayt,  the  draw  need 
not  be  opened  for  passage  of  vessels. 
The  draw  shall  open  at  any  time  for  a 
vessel  in  distress. 

Datwl:  Octobv  2S.  1996. 
T.W.  Isaiah. 

Rear  Admiral,  U.S.  Coawt  Guard,  Commander, 
Eighth  CooMt  Guard  District. 

(FR  Doc.  ge-296S6  Filed  11-19-96: 8:45  am] 
I  oooe  «eie-i4-M 


FEDERAL  COMMUMCATIONS 


47  CFR  Pwts  1. 2. 27.  and  fl7 
[ON  DocfcM  Na  M-228;  POC  96-441] 

WIreieM  Coiwnunluttons  Sefvicc 

AOCNCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  r\ile. 


f:  By  this  Notice  of  Imposed 
Rule  Making  {"NPRM"),  the  Federal 
Communications  Commission 
("Commission")  proposes  to  establish  a 
new  Wireless  Communications  Service 
("WCS")  in  the  230S-2320  and  2345- 
2360  MHz  bands.  This  action  is  being 
taken  pursuant  to  the  Omnibus 
Consolidated  Appropriations  Act.  1097 
("Appropriations  Act").  The  intended 
effect  of  this  action  is  to  make  thirty 
megahertz  of  spectrum  available  for  the 
provision  of  fiixed,  mobile,  radiolocation 
services,  or  satellite  Digital  Audio  Radio 
Services  ("satellite  DARS"). 

DATES:  Comments  must  be  submitted  on 
or  before  December  4,  1996  and  reply 
comments  must  be  submitted  on  or 
before  December  16, 1996. 
ADDRESSES:  Comments  and  reply 
comments  should  iie  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  MfORMATIQN  CONTACT:  Tom 
Mooring.  Office  of  Engineering  and 
Technology,  (202)  418-2450.  or 
Matthew  Moses  or  Joshua  Roland, 
Wireless  Telecommunications  Bureau  at 
(202) 418-0660. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
summary  of  the  Commission's  NPRM  in 
GN  Docket  No.  96-228,  adopted  on 
November  8, 1996,  and  released  on 
November  12,  1996.  The  complete 
NPRM  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M Street,  N.W..  Washington, 
D.C.,  and  also  may  be  purchased  from 
the  Commission's  duplication 


contractor.  Intematioiial  Transcription 
Service.  (202)  857-3800. 2100  M  Street. 
N.W.,  Suite  140,  Washington  D.C. 
20037.  The  complete  NPRM  is  also 
available  on  the  Commission's  Internet 
home  page  (http://www.fcc.gov/). 

Summary  of  NPRM 

L  iBtrodnctiaa 

1.  By  this  action,  we  propose  to 
establish  a  new  Wireless 
Communications  Service  ("WCS")  in 
the  2305-2320  and  2345-2360  MHz 
bands.  We  also  propose  to  award  one  or 
more  WCS  licenses  by  competitive 
bidding  using  multiple  round  electronic 
auction  procedures.  We  further  propose 
to  permit  ^e  WCS  licensee  to  ptovide 
any  fixed,  mobile,  radiolocation 
services,  or  satellite  Digital  Audio  Radio 
Services  ("satellite  DARS").  consistent 
with  the  international  Radio 
Regulations.  Finally,  we  propose  to 
establish  service  and  techniod  rules  to 
ensure  that  harmful  interference  is  not 
caused  to  other  radio  services.  We 
believe  that  these  proposals  will  enable 
WCS  licensees  to  use  their  spectrum  in 
the  most  technically  and  economically 
efficient  maimer  practicable.  This  action 
is  being  taken  pursuant  to  the  Omnibus 
Consolidated  Appropriations  Act.  1997, 
P.L.  104-208. 110  SUt.  3009  (1996). 
("Appropriations  Act"). 

n.  Background 

A.  Appropriations  Act 

2.  The  Appropriations  Act  requires 
the  Commission  to  reallocate  the 
frequencies  at  2305-2320  and  2345- 
2360  MHz  to  wireless  services  that  are 
consistent  with  international 
agreements  concerning  spectrum 
allocations,  and  to  assign  the  use  of 
such  frequencies  by  competitive  bidding 
pursuant  to  Section  309())  of  the 
Communications  Act  of  1934 
("Communications  Act").  See  47  U.S.C. 
309(j).  In  addition,  the  Appropriations 
Act  requires  that  the  Commission,  in 
making  these  bands  of  frequencies 
available  for  competitive  bidding,  seek 
to  promote  the  most  efficient  use  of  the 
spectrum,  and  take  into  account  the 
needs  of  public  safety  radio  services. 
The  Appropriations  Act  also  requires 
that  the  Commission  commence  the 
competitive  bidding  process  for  the 
assignment  of  the  frequencies  made 
available  by  this  action  no  later  than 
April  15,  1997.  Finally,  the 
Appropriations  Act  requires  the 
Commission  to  conduct  the  competitive 
bidding  for  these  frequencies  in  a 
manner  that  ensures  that  all  proceeds  of 
the  bidding  are  deposited  in  accordance 
with  Section  309(j)(8)  of  tiie 
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Communications  Act,  not  later  than 
September  30. 1997. 

3.  In  order  to  make  this  spectnmi 
available  for  licensing  quiddy,  the 
Appropriations  Act  grants  the 
Commission  permission  to  use 
expedited  administrative  procedures. 
Specifically,  the  Appropriations  Act 
states  that  rules  governing  the 
frequencies  made  available  by  this 
proceeding  will  be  efiective 
immediately  upon  publication  in  the 
Federal  Register,  llie  Appropriations 
Act  makes  inapplicable  to  this  rule 
making  proceeding  the  contrary 
requirements  of  5  U.S.C.  553(d) 
(Administrative  Procedure  Act 
provision  that  a  substantive  rule  must 
generally  be  published  in  the  Federal 
Register  at  least  30  days  before  its 
effective  date)  and  5  U.S.C.  §§  801(a)(3) 
and  806(a)  (Contract  With  America 
Advancement  Act  provisions).  The 
Appropriations  Act  further  provides 
that  5  U.S.C.  Chapter  6  (regulatory 
flexibility  analysis  requirements]  and  44 
U.S.C  3507  and  3512  (information 
collection  requirements)  will  not  apply 
to  the  rules  and  competitive  bidding 
procedures  governing  the  frequencies  at 
issue  here.  Further,  the  statute  provides 
that  the  Commission  may  grant  a  liceose 
application  for  these  frequencies  no 
earlier  than  seven  days  following 
issuance  of  a  public  notice  of  the 
acceptance  for  filing  of  the  application 
or  major  amendment  thereto, 
notwithstanding  the  30-day  public 
notice  provisions  of  47  U.S.C.  309(b). 
Finally,  the  statute  provides  that  the 
Commission  may  specify  a  period  that 
is  not  less  than  five  days  foUowing 
issuance  of  such  public  notice  for  the 
filing  of  petitions  to  deny  a  license 
application  for  these  frequencies, 
notwithstanding  the  30-day  public 
notice  provisions  of  47  U.S.C. 

S  309(d)(1). 

B.  Existing  Spectrum  Allocations  and 
Use 

i.  International 

4.  With  regard  to  the  frequencies 
under  consideration  in  this  proceeding, 
the  member  nations  of  the  International 
Telecommunication  Union  ("ITU")  have 
adopted  the  following  radio  service 
allocations  that  apply  to  use  of  this 
spectrum  in  the  United  States.  The 
2300-2450  MHz  band  is  allocated  to  the 
fixed,  mobile,  and  radiolocation  services 
on  a  primary  basis.'  In  addition,  the 


2310-2360  MHz  band  is  allocated  to  the 
broadcasting-satellite  service  (sound) 
and  complooaentary  terrestrial  sound 
broadcasting  service  on  a  primary  basis 
in  the  United  States,  and  this  use  is 
limited  to  digital  audio  broadcasting. 
Finally,  tiie  2300-2450  MHz  band  is 
allocated  to  the  amateur  radio  service  on 
a  secondary  basis. 

ii.  Domestic 

5.  In  the  United  States,  the  2300-2310 
MHz  band  was  made  available  for 
exclusive  non-Government  use  as  of 
August  10, 1995.3  Currently,  the  only 
non-Government  use  of  this  band  is  by 
the  amateur  radio  service,  which 
operates  in  this  spectrum  on  a 
secondary  basis.  The  2310-2360  MHz 
band  was  recentiy  re-allocated  to  the 
non-Government  broadcasting-satellite 
service  on  primary  basis.  This  allocation 
is  limited  to  digital  audio  broadcasting, 
commonly  known  as  satellite  DARS,  in 
the  United  States.^  In  the  action 
allocating  this  spectrum  to  satellite 
DARS,  we  stated  that  it  would  be 
necessary  to  accommodate  the 
aeronautical  telemetry  services  now 
operating  in  the  2310-2360  MHz  band 
m  the  2360-2390  MHz  band.  The 
aeronautical  telemetry  community 
supported  this  re-accommodatioiL 
Continued  use  of  the  2310-2360  MHz 
band  by  aeronautical  telemetry  and 


■  The  aeronautical  mobile  service  for  telemetry, 
however,  hes  priority  over  other  uses  by  the  mobile 
•ervice  in  the  2300-2390  MHz  band  in  the  United 
States  and  the  2300-2483.5  MHz  band  in  Canada. 
See  international  footnote  S5.394.  We  also  note  that 
the  mj  is  transitioning  to  new  Simplified  Radio 


Regulations,  wdiich  use  the  "S"  numbering  scheme 
for  international  footnotes.  In  anticipation  of  the 
ITU's  ultimate  conversion  to  the  Simplified  Radio 
Regulations,  we  are  employing  the  new  "S" 
numbering  scheme  for  international  footnotes 
adopted  in  this  proceeding.  The  Commission  lists 
the  international  footnotes  immediately  following 
the  Table  of  Frequency  Allocations  in  Section  2.106 
of  the  Rules.  See  47  CFR  S  2.106.  Until  such  time 
as  this  list  is  revised  in  its  entirety  to  comport  with 
the  new  "S"  nimibering  scheme,  those  international 
footnotes  that  are  amended  to  the  new  scheme  in 
individual  proceedings  will  be  listed  in  Section 
2.106  immediately  prior  to  the  list  of  unamended 
footnotes  employing  the  old  numbering  scheme. 

'  During  the  reallocation  process,  the  National 
Telecommunications  and  Information 
Administration  ("NTIA")  recommended  the 
foliowring  constraints:  (1)  the  2300-2310  MHz  band 
must  not  be  used  for  airborne  or  spaca-to-Earth 
links;  (2)  commercial  operations  at  2300-2310  MHz 
must  be  limited  to  less  than  one  watt  of  power;  (3) 
unwanted  emission  levels  of  commercial 
applications  on  any  frequency  Iwlow  2300  MHz 
must  be  attenuated  below  the  mean  power  of  the 
unmodulated  carrier  by  70  dB;  (4)  and  operation  of 
commercial  devices  in  the  2300-2310  MHz  band 
must  not  be  permitted  on  Ft.  Irwin,  California.  See 
Spectrum  ReaUocation  Final  Report,  U.S. 
Department  of  Commerce,  February  1995,  at  pages 
4-15  and  4-16. 

^  We  are  considering  service,  licensing  and 
technical  rules  for  satellite  DARS  in  IB  Docket  No. 
9^-91.  See  Ettatflishment  of  Rules  and  Policies  for 
the  IXgital  Audio  Radio  Satellite  Serrice  in  the 
231O-2360  MHz  Frequency  Band,  IB  Docket  No.  95- 
91,  SoUce  of  Proposed  Rule  Making,  60  FR  35166 
Ouly  6, 1995)  {"Satellite  DARS  NPRAf']. 


radiolocation  users  will  be  on  a 
secondary  basis.* 

m.  Diacassion 

A.  ReaUocation  of  Spectrum  for  WCS 

6.  The  Appropriations  Act  directs  the 
Commission  to  reallocate  the  2305-2320 
and  2345-2360  MHz  bands  to  wireless 
services  that  are  consistent  with 
international  agreements  concerning 
spectrum  allocations.  We  interpret  this 
provision  to  mean  that  the  Commission 
may  allocate  this  spectrum  to  any  or  all 
ractio  services  also  contained  in  the 
International  Table  of  Frequency 
Allocations  applicable  to  the  United 
States.  We  believe  that  the  allocatioo  for 
WCS  should  provide  for  the  broadest 
range  of  services  permitted  under 
international  agreements.  Accordingly, 
we  propose  to  allocate  the  2305-2320 
and  2345-2360  MHz  bands  to  the  fixed, 
mobile,  and  radiolocation  services  on  a 
primary  basis.  We  also  propose  to  retain 
the  current  primary  broadcasting- 
satellite  allocation  in  the  2310-2320  and 
2345-2360  MHz  bands.  We  request, 
comment  on  these  proposals. 

7.  We  note,  however,  that  the  large 
number  of  Canadian  fixed  service 
facilities  in  the  2310-2320  MHz  band 
has  previously  caused  us  to  request 
comment  on  licensing  satellite  DARS  in 
the  2320-2360  MHz  band  first.^ 
Accordingly,  we  request  comment  on 
the  feasibility  of  satellite  DARS  in  the 
2310-2320  MHz  band  and  on  whether 
we  should  limit  satellite  DARS  to  the 
2345-2360  MHz  portion  of  the  WCS 
spectrum.  Alternatively,  we  could  limit 
operations  at  2310-2320  MHz  to 
complementary  terrestrial  DARS 
operations  subject  to  coordination  with 


*The  2320-2345  MHz  band  %vill  continue  to  be 
available  for  the  Government  and  non-Govemment 
mobile  service  and  Government  radiolocation 
service  on  a  primary  basis,  until  January  1,  1997. 
or  until  such  time  as  a  broadcasting-satellite 
(sound)  service  has  been  brought  into  use  in  such 
a  manner  as  to  afiect  or  be  affected  by  the  mobile 
and  radiolocation  services,  whichever  is  the  later 
date. 

'  See  note  3,  supra.  Satellite  CD  Radio,  Inc..  an 
applicant  for  a  satellite  DARS  license,  conducted  an 
independent  study  which  analyzed  the 
coordination  of  U.S.  satellite  DARS  systems  with 
Canadian  terrestrial  systems  and  submitted  it  to  the 
Commission.  See  Letter  to  Chief.  Satellite  Radio 
Branch  regarding  the  Coordination  of  2310-2360 
MHz  with  Canada  ("Coordination  Study"),  dated 
February  14. 1994.  IB  Docket  No.  95-91.  According 
to  the  Coordination  Study,  in  1994.  186  of  213 
Canadian  terrestrial  stations  operated  between 
2310-2320  MHz.  See  Coordination  Study  at  14.  See 
also  letter  from  Satellite  Engineering  Branch  dated 
February  16, 1996  to  representatives  of  Satellite  CD 
Radio  and  other  DARS  applicants.  Recent 
discussions  betiveen  our  staff  and  Industry  Canada 
indicate  that  there  are  now  approximately  230 
Canadian  terrestrial  stations  operating  in  the  2310- 
2360  MHz  band.  In  addition,  Canada  has  mobile 
aeronautical  telemetry  ("MAT")  operations  in  the 
2329.25-2390  MHz  band. 
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Canada.  We  request  comment  on  these 
options. 

8.  As  mentioned  above,  the  2300- 
2310  MHz  band  is  currently  allocated  to 
the  amateur  radio  service  on  a 
secondary  basis.  In  addition,  the  2310- 
2360  MHz  band  is  permitted  to  be  used 
by  aeronautical^  telemetry  operations  on 
a  secondary  basis.  We  do  not  propose 
any  changes  to  these  allocations  at  this 
time.  We  reiterate,  however,  that  these 
operations  would  be  secondary  to  any 
WCS  use  of  the  230&-2320  and  2345- 
2360  MHz  bands.  We  seek  comment  on 
this  approach. 

B.  Licensing  Plan  for  WCS 

i.  Pennitted  Services 

9.  As  indicated  above,  our  spectnmi 
allocation  proposals  for  the  2305-2320 
and  2345-2360  MHz  bands  would 
permit  the  provision  of  a  broad  range  of 
fixed,  mobile,  radiolocation  and 
broadcasting-satellite  services.  In 
keeping  with  this  broad  allocation,  we 
prop>ose  to  pennit.a  WCS  Ucensee  to  use 
this  spectrum  for  any  use  pennitted 
within  any  of  the  allocation  categories 
of  fixed,  mobile,  radiolocation,  and 
broadcasting-satellite  services,  subject  to 
international  requirements  and 
coordination.  In  establishing  the 
General  Wireless  Communications 
Service  ("GWCS")  in  August,  1995,  we 
concluded  that  authorizing  a  wide 
variety  of  services  bounded  only  by 
international  allocations  comported 
with  our  statutory  authority  and  served 
the  public  interest  by  fostering  the 
provision  and  mix  of  services  most 
desired  by  the  public*  Similarly,  we 
beUeve  that  permitting  this  flexibility  in 
service  oHerings  for  WCS  will  foster  the 
provision  and  mix  of  WCS  services  most 
desired  by  the  pubUc.  We  request 
comment  on  this  approach.  In 
particular,  we  request  comment  on 
industry  experience  and  plans  with 
regard  to  the  GWCS.  including  how  our 
rules  permitting  any  and  all  allocable 
services  in  that  band  have  served  or  are 
expected  to  serve  the  pubhc  interest  in 
rapidly  making  available  to  the  public 
those  services  most  desired. 

ii.  Licensed  Service  Areas 

10.  We  also  generally  believe  that 
licensing  the  WCS  spectrum  on  the 
basis  of  large  geographic  service  areas 
would  facilitate  operation  of  the 
broadest  possible  range  of  new 
communications  services  in  the  WCS 


spectrum  and  would  promote  their 
introduction  In  the  most  rapid  and 
efficient  manner.  We  request  comment 
on  the  appropriate  size  for  WCS 
licenses.  Specifically,  we  request 
comment  on  whether  WCS  should  be 
licensed  on  the  basis  of  the  51  Major 
Trading  Areas  ("MTAs")  defined  for  the 
narrowoand  and  broadband  Personal 
Communications  Service  ("PCS"),^ 
regional  service  areas  similar  to  the  5 
regions  adopted  for  narrowband  PCS,^ 


*  S(m  Allocation  ofSpoctnim  Below  5  GHz 
Tntntfmrmd  from  Federal  Govemnwnt  lite.  Second 
Report  artd  Order.  60  FR  40712  (August  9.  1995). 
Sea  olto  B«cht.  "Th*  C«n«nl  Wireleu 
Conununicationi  Sorvics:  FCC  Spactrum  Tmfflc 
Cop  or  Brokar'."  4  CominUw  Coiupectui  95  (1996). 


^Ruid  McNally  ft  Campu>r  ("Rand  Mcttelly") 
haa  dividad  tha  SO  StatM  and  tba  Diatiici  of 
Columbia  Into  47  MTAa.  See  Rand  McNally  t»92 
Coaunercla]  At]a$  »■  h4atitatm$  Guide  at  pagaa  3a- 
39  (123rd  adttion).  Following  tha  approach  wa  hava 
taken  with  regard  to  other  aenricaa  in  wrhich  wa 
have  uaad  MTA  licanaa  araaa,  wa  would  aaparata 
Alaaka  from  the  Seattle  MTA  lo  that  Alaaka  would 
be  licenaed  a*  •  leparata  MTA-like  area.  Wa  alao 
would  licanaa  Mpaiately  tha  fbllowring  insular  areas 
aa  MTA-lUw  aiWs:  (1)  Puerto  Rico  and  tha  United 
Sutee  Vix(in  Ulands:  (2)  Guam  and  the  Northnn 
Mariana  Ulanda:  and  (3)  American  SamM.  Thus,  if 
this  alternative  ia  adopted,  wa  would  licanaa  SI 
MTAa  and  MTA-liia  araaa.  which  la  tha  approach 
wa  adopted  In  PCS.  See  47  CFR  K  24.103(0)  and 
24.202(a).  We  note  that  Rand  McNally  owns  the 
copyright  to  MTA  Liatinga.  The  Personal 
Coinmunlcatiotu  Industry  Aaaociatioo  and  Rand 
McNally  entered  into  an  agreement  regarding  tha 
uae  of  Rand  McNally'*  market  area  daaignations 
(e.g..  MTAs)  for  Hcansing  of  varioua  mobile  radio 
servicea.  WCS  aarvicM  In  tha  2305-2320  and  234S- 
2360  MHa  bends  are  not  covered  by  this  a^raemeoL 
Accordingly,  a  license  agreement  «rith  Rand 
McNally  would  be  neceaaary.  The  listings  of  tha 
MTAs,  including  the  counties,  parishes,  and  cansus 
divisions  that  comprise  each  MTA,  are  available  for 
public  inapactlon  in  tha  Office  of  Engineering  and 
Technology's  Technical  Information  Canter,  2nd 
noor,  2000  M  Street.  N.W..  Washington,  D.C 

■Tha  fWa  regional  narrowband  PCS  sarvicaa  araaa 
waia  davalopad  t>y  aggragating  MTAs  into  five 
geographic  araas.  eech  with  approximataly  twenty 
percent  of  the  nation's  population.  The  five  regions 
defined  for  oarrowtiand  PCS  licenses  are  sat  forth 
in  47  CFR  H  24.102(bl.  Thus.  If  wa  ware  to  uae  tha 
narrowband  PCS  regional  serrica  araas.  aa  tndicat»d 
above  for  MTAs,  s  license  agreement  with  Rand 
McNally  would  be  neceasary.  Alternatively,  if  a 
regional  service  aree  approach  is  deemed 
appropriate,  we  could  also,  for  example,  aggragate 
the  172  Economic  Arees  developed  by  the 
Department  of  Commerce  into  Ave  geographic  araas, 
aach  with  spproximataly  twenty  pwcrat  of  tha 
nation's  population.  For  example,  such  an  approach 
was  proposed  for  220  MHz  sarvicaa  in  PR  Docket 
No.  S9-SS2.  The  Bureeu  of  Economic  Analysis 
within  the  Department  of  Commerce  has  divided 
the  SO  Slates  and  the  District  of  Columbis  into  172 
Economic  Arees  ("EAs"j.  Each  EA  consists  of  one 
or  more  aconomic  node*— metropolitan  areas  or 
similar  araas  that  serve  as  canters  of  economic 
activity — and  the  surrounding  counties  that  are 
economically  related  lo  tha  nodes.  (Metropolitan 
areas  include  metropolitan  statistical  areas,  primary 
metropolitan  statistical  areas,  and  New  England 
county  metropolitan  araas.)  Commuting  patterns  are 
the  main  factor  used  in  determining  the  economic 
relatioruhip  among  counties.  The  EA  definition 
procedure  requires  that,  as  far  as  posaibia,  aach  aree 
include  both  the  place  of  work  and  the  place  of 
residence  of  its  labor  force.  See  Final  Redefinilion 
of  the  BEA  Economic  Area*.  M  FR  1 31 1 4  (March 
10,  1993)  (reducing  number  of  EAs  from  1S3  to 
172).  We  sdoplad  theee  172  EAs  as  CWCS  service 
arees  snd  have  listed  ihem  in  47  CFR  §26. 102(a). 
In  addition,  we  defined  three  additional.  EA-lika, 
GWCS  service  areas:  (1 )  Puerio  Rico  and  the  United 


or  on  a  nationwide  basis.  For  example, 
in  the  case  of  broadband  PCS,  we  noted 
that  the  51  MTA  service  areas,  woidd 
provide  certain  economies  of  scale  and 
scope  needed  for  the  development  of 
low  cost  equipment,  would  promote  the 
development  roaming  within  large 
geographic  areas  and  would  facilitate 
interoperability.  In  the  case  of 
narrowband  PCS.  we  found  it  desirable 
to  provide  a  service  category  that  Is 
smaller  than  nationwide  but  larger  than 
the  51  Major  Trading  Areas  on  which 
many  of  the  narrowband  PCS  licenses 
are  based-  We  observed  that  regional 
licenses  would  better  reflect  the 
technologies  and  business  plans  of 
parties  intending  to  implement 
narrowband  PCS  systems  serving  wide 
areas  that  cover  multiple  cities.  On  the 
other  hand,  a  nationwide  service  area 
would  facilitate  nationwide  roaming 
and  interoperability  of  services,  and 
avoid  the  need  for  negotiation  of 
roaming  agreements  among  multiple 
carriers.  A  nationwide  approach  would 
also  allow  for  mmriTnuin  economies  of 
scale,  thus  minimizing  both  the  cost  of 
providing  service  and  the  cost  of 
equipment. 

ill.  Spectrum  for  Each  License 

11.  We  also  request  comment  on  the 
appropriate  amount  of  spectnmi  to  be 
provided  for  each  WCS  Ucense.  We 
specifically  request-  comment  on  a  range 
of  spectrum  options  for  WCS,  that  is 
whether  5, 10, 15  or  30  MHz  is  the  most 
suitable  amount.  We  are  particularly 
interested  in  commenters'  views 
regarding  the  minimum  bandwidth 
needed  to  permit  WCS  operators  to 
compete  effectively.  For  example,  5 
MHz  bandwldths  would  allow  for 
paging,  radiolocation,  dispatch,  or 
point-to-point  backbone  operations. 
Larger  bandwldths.  such  as  10  to  15 
MHz,  would  allow  more  direct 
competition  with  existing  fixed  and 
mobile  service  providers.  Such  an 
amount  may  also  better  support  some 
multi-channel  satellite  DAKS. 
Alternatively,  a  single  30  MHz  license 
may  offer  the  most  effective  approach 
for  providing  new  two-way  fixed  or 
polnt-to-multlpoint  uses  such  as 
interconnection  with  the  Internet  and 
other  digital  network  services.  Finally, 
we  request  comment  on  what  size 
spectrum  block  could  best  support,  in 
part  or  fully,  the  provision  of  fixed  local 
loop  services. 

12.  We  also  seek  comment  on  plans 
for  licensing  the  WCS  consistent  with 
whatever  minimum  bandwidth  should 


Sutea  Virgin  Islands:  (2)  Guam  and  tha  Northern 
Mariana  Ulands:  and  (3)  American  Samoa.  47  CFR 
$  28.102(b). 
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be  adopted.  We  specifically  request 
comment,  for  example,  on  whether  the 
WCS  spectrum  should  be  assigned  on  a 
paired  or  unpaired  basis.  Alternatively, 
we  request  comment  on  an  approach 
where  spectrum  bandwldths  or  pairing 
of  the  spectrum  are  determined  throu^ 
the  competitive  bidding  process.  For 
example,  the  30  MHz  of  spectrum  could 
be  divided  into  5  MHz  "channels"  and 
the  amount  of  spectrum  and  the  location 
of  the  spectrum  [i.e.,  contiguous  or 
paired)  for  each  WCS  licensee  would  be 
determined  through  the  auction  process. 
We  seek  comment  on  all  of  these 
alternatives  and  we  further  invite 
commenting  parties  to  suggest 
additional  alternatives  for  both  the 
amount  of  spectrum  and  the  size  of 
service  areas  for  WCS  licensees. 

13.  Finally,  we  note  that  the 
Appropriations  Act  requires  that  the 
Commission  conclude  initial  licensing 
of  this  spectrum  and  the  collection  of  all 
bidding  proceeds  on  an  ex{>edlted  basis. 
We  believe  that  licensing  the  WCS 
spectnun  for  service  to  large  areas,  vidth 
relatively  few  licenses  to  be  awarded, 
would  speed  the  WCS  licensing  process 
and  the  collection  of  bidding  proceeds, 
consistent  with  the  requirements  of  the 
Appropriations  Act.  In  addressing  the 
relative  merits  of  licensing  the  WCS 
spectrum  on  the  basis  of  each  of  the 
spectrum  and  service  area  posslbihtles 
discussed  above,  we  ask  interested 
parties  to  keep  in  mind  the  total  nimiber 
of  licenses  to  be  auctioned  and  to 
comment  on  whether  that  nimiber  of 
licenses  can  reasonably  be  auctioned 
within  the  time  periods  established  by 
the  Appropriations  Act.'  Whatever 
initial  licensing  approach  is  chosen  for 
WCS,  we  propose  to  permit  spectnun 
and  service  area  aggregation  through  the 
auction  process,  e.g.,  we  would  permit 
parties  to  bid  for  more  than  one  license. 
In  addition,  as  discussed  below,  we 
propose  to  allow  post-auction 
partitioning  and  disaggregation.  We 
request  comment  on  how  the  choice  of 
the  number  of  licensees  and  amoimt  of 
spectnmi  provided  could  affect 
competition.  Commenting  parties 
should  also  address  the  extent  to  which 
the  new  communications  services 
offered  by  WCS  would  compete  with 


*  We  note,  however,  that  a  licensing  plan  of  six 
5  MHi  licenses  for  each  of  the  SI  MTA-like  service 
areaa  «vould  require  the  auctioning  of  306  licenses. 
Given  our  previous  auction  experience,  such  an 
auction  may  be  difficult  to  complete  within  the 
timeframe  required  under  the  Appropriations  Act 
and  may  require  different  auction  methodology, 
such  as  oral  outcry,  to  complete  on  a  timely  basis. 
We  therefore  generally  will  not  entertain  proposals 
that  tvould  require  the  auctioning  of  more  than  306 
WCS  licenses. 


Other  new  and  existing  commimications 
services. 

C.  Use  of  Competitive  Bidding 

14.  The  Appropriations  Act  directs 
the  Commission  to  assign  licenses  to  tise 
the  2305-2320  and  2345-2360  MHz 
bands  by  competitive  bidding  pursuant 
to  Section  309(j)  of  the  Communications 
Act.  Section  309(j)  generally  provides 
that  auctions  may  be  used  to  award 
llc»nses  among  mutually  exclusive 
applicants  where  the  principal  use  of 
such  spectnmi  will  Involve,  or  is 
reasonably  likely  to  involve,  a 
subscription-based  service.  We  believe 
that  it  is  re^onable  to  conclude  that, 
given  the  broad  service  allocations  we 
are  proposing  and  the  manner  in  which 
we  are  proposing  to  license  this 
spectrum,  the  principal  use  of  the  WCS 
will  Involve,  or  is  reasonably  likely  to 
Involve,  the  transmission  or  reception  of 
communications  signals  to  subscribers 
for  compensation.  We  anticipate  that  the 
most  likely  uses  of  WCS  vtrlU  be  to 
provide  a  mix  of  fixed  and  mobile 
services  similar  to  other  services 
currently  operating  on  a  subscription 
basis.  Fixed  (and  radiolocation)  services 
are  expected  to  include  services  that  are 
generally  similar  to  the  Multichannel 
Multipoint  Distribution  Service 
("MMDS"),  the  Location  and 
Monitoring  Service  ("LMS"),  Digital 
Termination  Systems  ("DTS"),  Digital 
Electronic  Messaging  Service  ("DEMS") 
and  certain  of  the  services  provided  by 
Local  Multip>olnt  Distribution  Service 
("LMDS").  Mobile  services  are  expected 
to  include  services  generally  similar  to 
PCS,  cellular.  Specialized  Mobile  Radio 
("SMR")  and  paging.  All  of  these 
services  are  currently  provided  to 
subscribers  for  compensation  and  we 
expect  that  the  new  WCS  offerings 
would  be  provided  on  a  similar  biasls.  In 
this  regard,  even  if  a  WCS  licensee 
chooses  to  offer  a  satellite  DARS  service 
on  that  portion  of  the  spectrum 
available  for  such  use,  we  believe  it 
Ukely  that  this  service  would  also  be 
offered  on  a  subscription  basis.  We 
request  comment  on  this  assessment. 

15.  As  required  by  the  Appropriations 
Act,  we  are  proposing  to  assign  licenses 
to  use  the  WCS  frequencies  by 
competitive  bidding  in  accordance  with 
the  principles  set  forth  in  Section  309(j) 
of  the  Communications  Act.  Section 
309(j)(3)(A)  states  that  the  Commission 
shall  seek  to  promote  the  development 
and  rapid  deployment  of  new 
technologies,  products,  and  services  for 
the  benefit  of  the  public,  including 
those  residing  in  rural  areas,  without 
administrative  or  judicial  delays.  In  this 
regard,  we  believe  that  providing  for 
large  servic»  areas.  In  conjunction  with 


our  broad,  flexible  allocation  approach 
described  above,  will  foster  the 
development  of  the  greatest  range  of 
new  services  and  tedmologles.  This 
approach  will  also  permit  tiiese  services 
and  technologies  to  be  deployed  in  a 
rapid  and  efficient  manner  to  all  areas  ■ 
of  the  nation,  including  rural  areas. 

16.  Section  309(j)(3)(B)  states  that  the 
Commission  shall  seek  to  promote 
economic  opportunity  and  competition 
and  ensure  that  new  and  iimovative 
technologies  are  readily  accessible  to 
the  American  people  by  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  licenses  among  a  wide 
variety  of  apphcants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women.  Consistent 
with  this  objective,  we  are  proposing  to 
allow  WCS  licensees  to  disaggregate 
portions  of  their  assigned  spectrum  and 
partition  geographic  service  areas 
through  a  transfer  of  FCC  license 
authority.  In  addition,  licensees  would 
be  permitted  to  "franchise"  portions  of 
their  spectrum  and  geographic  service 
areas  on  a  leased  basis,  where  the  WCS 
licensee  would  retain  ultimate 
responsibility  for  meeting  Interference 
and  other  licensing  requirements.  We 
recently  addressed  the  issues  of 
geographic  partitioning  and  spectrum 
disaggregation  by  Commercial  Mobile 
Radio  Service  ("CMRS")  licensees,  and 
noted  that  providing  licensees  with  the 
flexibility  to  partition  their  geographic 
service  areas  will  create  smadler  areas 
that  can  be  licensed  to  small  businesses, 
including  those  entities  which  may  not 
have  the  resources  to  participate, 
successfully  in  spectrum  auctions. '°  In 
addition,  partitioning  may  provide  a 
funding  source  that  will  enable 
licensees  to  construct  their  systems  and 
provide  the  latest  In  technological 
enhancements  to  the  public.  We  beheve 
that  this  ability  to  disaggregate  and 
franchise  the  use  of  this  spectrum  may 
also  help  to  promote  the  prompt 
introduction  of  new  services  to  rural 
areas  and  facilitate  participation  in 
these  services  by  a  wide  variety  of 
parties  including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women. 

17.  Finally,  we  note  that  Section 
30g(j)(6)(F)  of  the  (Communications  Act 
specifically  states  that  the  use  of 
competitive  bidding  shall  not  be 


"0  See  Geographic  Partitioning  and  Spectnun 
Disaggregation  by  Commercial  Mobile  Radio 
Services  Licensees:  Implementation  of  Section  257 
of  the  Communications  Act — Elimination  of  Market 
Entry  Barriers  (Elimination  of  Market  Barriers),  WT 
Docket  No.  96-148.  Notice  of  Proposed  Rule 
Making,  61  FR  38693  Uuly  25,  1996). 
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construed  to  prohibit  the  Conunission 
from  issuing  nstionwide.  regional,  or 
local  licenses.  We  also  note  that  using 
large  geographic  service  areas  would 
simplify  the  licensing  process,  and  help 
to  ensure  that  the  auction  is  completed 
in  s  timely  manner,  as  required  by  the 
Appropriations  Act.  Accordingly,  we 
believe  that  the  WCS  competitive 
bidding  options  deecribed  above  fully 
comport  with  the  requirements  and 
intent  of  Section  3001  of  the 
Appropriations  Act  and  Section  30Q(j) 
of  tne  Communications  Act.  We  seek 
comment  on  this  assessment. 

D.  Promote  Efficient  Spectrum  Use 

18.  The  Appropriations  Act  states  that 
in  making  these  neouencies  available 
for  competitive  bidding,  the 
Commission  shall  seek  to  promote  the 
most  efficient  use  of  the  spectrum.  In 
general,  we  believe  that  assigning 
Kequendes  through  competitive 
bidding  ensures  that  spectrum  is  made 
available  to  those  who  value  it  most 
hi^y  and  therefore  are  most  likely  to 
put  it  to  its  most  ecooomically  efficient 
use.  In  addition,  as  indicated  above,  we 
are  proposing  that  the  WCS  spectnun 
may  be  used  to  provide  any  type  of 
flbied.  mobile,  radiolocation  or  satellite 
DARS  services.  We  believe  there  are 
significant  competitive  alternatives  for 
each  of  these  types  of  services  that  will 
ensure  that  WCS  licensees  have 
incentives  to  opente  in  an  efficient  and 
eftsctive  manner.  We  therefore  believe 
that  there  will  be  sufficient  market 
incentives  to  promote  the  most  efficient 
use  of  the  2305-2320  and  2345-2360 
MHz  bands,  as  required  by  the 
Appropriations  Act. 

E.  Public  Safety  Needs 

19.  The  Appropriations  Act  instructs 
the  Commission  to  take  into  account  the 
needs  of  public  safiBty  radio  services  in 
making  the  WCS  spectrum  svailable 
through  competitive  bidding.  In 
addition,  a  letter  frtnn  the  Chairman  and 
Ranking  Member  of  the  House 
Committee  on  Commerce  reiterates 
Congressional  intent  that  we  consider 
the  needs  of  public  safoty  in  auctioning 
this  spectrum.  In  particular,  this  letter 
suggests  that  the  Commission, 
consistent  with  its  obligation  to  promote 
the  public  interest,  "pay  particular 
attention  to  how  the  needs  of  public 
safety  as  well  as  commercial  applicants 
may  best  be  met  in  determining  how  to 
design  this  auction."  As  Congress 
directed,  we  will  consider  the  needs  of 
public  safety  radio  services  in  this 
proceeding  by  seeking  comment  on  a 
broad  array  of  options.  We  note  that  the 
Appropriations  Act  marks  the  first  time 
that  Congress  has  specifically  directed 


the  Commission  to  consider  the  needs  of 
public  safsty  radio  services  in 
connection  with  lioenaiiig  a  particular 
spectrum  band.  We  invite  interested 
parties,  including  public  safety  entities, 
to  comment  on  bow  we  could  best 
e£bctuate  the  Coogresaional  intent  with 
regard  to  public  safety  needs  related  to 
thli  spec^tmi. 

20.  The  Public  Safety  WirelsM 
Advisory  Committee  recently  issued  a 
report  {"PSWAC  Final  Repmf')  that 
snialyzes  the  current  and  nitun 
communications  resource  and 
underlying  spectrum  needs  of  entities 
whose  primary  mission  is  public  saloty. 
The  PSWAC  Final  Report  makes  several 
recommendations  for  satisfying  the 
immediate  and  future  needs  of  the 
public  safety  community  through  the 
year  2010  including  (1)  the  provision  of 
additional  spectrum,  (2)  improved 
interoperability,  (3)  more  flexible 
licensing  policies,  (4)  increased  sharing 
of  spectral  and  other  reeources,  (5) 
greater  use  of  commercial  services  and 
(6)  alternative  methods  for  funding 
public  safety  communications.  In 
fulfilling  Congress's  mandate  to  take 
into  account  the  needs  of  public  safety 
in  auctioning  this  spectrum,  we  ssek 
comment  on  which  of  thess  ob)ectives 
can  best  be  achieved  through  an  auction 
of  this  spectrum.  We  ask  conunenters  to 
make  spiedfic  recommendatlans 
regarding  how  we  can  desiEn  auction 
and  licensing  rules  that  wiUbenefit  the 
public  safety  community  consistent 
with  the  reconunendatlons  contained  in 
the  PSWAC  Final  Report. 

21.  One  of  the  needs  identified  by 
public  safsty  is  additional  spectrum.  We 
note  that  the  PSWAC  Final  Report  did 
not  recommend  this  band  for  public 
safety  use.  but  we  also  recognixe  that 
Congress  had  not  directed  the 
Commission  to  re"1locate  and  auction 
this  spectrum  when  the  PSWAC  Final 
Report  was  submitted.  We  therefore 
seek  comment  on  whether  we  should 
consider  an  allocation  of  soma  portion 
of  this  spectrum  to  meet  the  needs  of 
public  safety  providers.  In  light  of  the 
specific  langiuse  of  this  statute,  we  seek 
comment  on  whether  we  have  statutory 
authority  to  make  six:h  an  allocation. 
Alternatively,  should  the  Commission 
assign  this  spectrum  with  a  public 
interest  obligation  to  contribute  towards 
the  other  needs  identified  by  the  public 
safety  community?  We  seek  comment 
on  whether  the  Commission  would  have 
the  authority  to  adopt  such  an  approach. 

22.  In  addition,  it  may  be  that  in  the 
WCS  spectrum  some  of  the 
communications  needs  of  public  safety 
entities  could  be  met  by  commercial 
systems  serving  the  general  public  and 
possibly  %vith  some  ctistomized  featimss 


for  the  exclusive  use  of  public  safety 
users.  Public  safisty  ofganizations  may 
find  it  desirable  to  subscribe  to  a  service 
oSered  by  the  commercial  provider  or 
lease  capacity  or  spectnun  from  a 
commercial  provider.  We  note  that  a  key 
recommendation  of  the  PSIVAC  Final 
Report  suggested  that  "a  range  of  non- 
mission  critical  communications  can  be 
satisfied  by  commercial  systems"  and 
concluded  that:  Commerdal  wireless 
systems,  such  as  cellular,  Personal 
Communications  Services  (PCS),  mobile 
satellite,  paging,  data,  and  network 
applications,  are  evolving  rapidly  and 
may  offer  tangible  and  reasonabls 
ahematives  to  the  demand  for 
additional  spectrum  to  meet  present  and 
future  Public  Safety  requirements. 

We  seek  comment  on  whether  and 
how  commercial  servioes  operating  in 
this  spectrum  could  address  some  of  the 
communicstions  needs  of  the  public 
safety  community.  Specifically,  what 
tjrpes  of  conunercdal  services  in  this 
biuid  would  public  safety  entities  find 
useful?  Should  the  Commission  take 
steps  to  encourage  the  uss  of  the 
spectrum  for  su<±  services?  If  so.  what 
steps  should  it  take?  For  example, 
should  public  ssfety  needs  be 
considered  in  determining  the 
geographic  scope  and  size  of  WCS 
Uoenses?  If  so,  what  size  spectrum 
blocks  or  particular  geographic  license 
areas  woiud  be  most  conducive  to  the 
types  of  services  the  public  safety 
commimity  would  find  useful?  Should 
the  Commission  offer  bidding  credits  to 
commercial  providere  who  propose  to 
provide  these  types  of  services? 

F.  Savice  and  Technical  Rules 

i.  EUgibility 

23.  We  propose  that  there  be  no 
restrictions  on  eligibility  for  a  WCS 
licenss,  other  than  those  foreign 
ownership  restrictions  set  fortb  in 
Sections  310(a).  310(b)(1)  and  310(b)(2) 
of  the  Communications  Act.  We  believe 
that  opening  the  WCS  market  to  a  wide 
range  of  applicants  will  permit  and 
encoiuege  entrepreneurial  efforts  to 
develop  new  technologies  and  services, 
while  helping  to  ensure  the  highest  and 
best  use  of  tlds  spectrum.  We  also 
beUeve  that,  given  the  relatively  large 
amount  of  spectrum  that  is  available  to 
provide  servioes  similar  to  those  that 
could  be  operated  on  the  WCS 
spectrum,  opening  up  eligibility  to  all 
applicants,  in  this  instance.  wHl  not 
leed  to  concerns  about  excessive 
concentration  of  maricet  power.  >>  On  the 


"In  this  Ttftrd.  in  ilin  m  nn  r— inn  tn 
pnduda  tlw  panding  MtsUit*  DARS  appUcanU 
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other  hand,  disallowing  existing 
licensees  or  other  entities  from 
competing  for  a  WCS  license  could  deny 
the  public  the  benefits  of  economies  of 
scope  and  scale  from  the  use  of  this 
spectrum. 

ii.  CMRS  Spectrum  Cap 

24.  The  CMRS  spectriun  cap  ^'  was 
adopted  in  1994  to  "discourage  anti- 
competitive behavior  while  at  the  same 
time  maintaining  incentives  for 
innovation  and  efficiency."  We  were 
concerned  that  "excessive  aggregation 
(of  spectrum]  by  any  one  of  several 
CMRS  licensees  could  reduce 
competition  by  precluding  entry  by 
other  service  providers  and  mi^t  thus 
confer  excessive  market  power  on 
incumbents."  The  spectrum  cap  is 
intended  to  promote  a  vigorous 
competitive  market  for  the  provision  of 
commercial  mobile  radio  services,  and 
to  ensure  that  each  mobile  service 

f>rovider  (i.e.,  cellular,  PCS  or  SMR 
icensee)  has  the  opportimity  to  obtain 
sufficient  spectrum  to  compete 
effectively  and  that  no  single  provider  is 
able  to  preclude  the  provision  of  service 
by  effective  competitors  or  significantly 
reduce  the  number  of  competitors  by 
aggregating  spectrum. 

25.  We  seek  comment  on  whether 
WCS  spectrum  used  to  provide  CMRS 
should  count  against  the  45  megahertz 
spectrum  cap  that  applies  to  certain 
CMRS  licensees.  We  note  that  applying 
the  spectnun  cap  could  well  exclude 
finns  with  the  most  experience  and 
innovative  technologies  from 
participating  in  the  auction  and  having 
the  opportimity  to  use  this  spectrum  to 
serve  the  public.  On  the  other  hand,  if 
a  CMRS  provider  with  the  maximum 
amount  of  spectrum  permitted  under 
our  current  CMRS  spectirum  cap  were  to 
acquire  WCS  spectrum,  that  provider 
possibly  could  gain  a  dominant  position 
in  the  CMRS  marketplace.  We  are 
interested  in  conunenters'  views  on 
whether  the  WCS  spectrum  is  likely  to 
be  used  to  provide  CMRS  services,  and. 


process  for  the  2310-2320  and  2345-2360  MHz 
tMincU. 

>'The  spectnun  cap  currently  provides  that  "|nlo 
licensee  in  the  broadband  PCS,  cellular,  or  SMR 
services  (including  all  parties  under  common 
control)  regulated  as  CMRS  shall  have  an 
attributable  interest  in  a  total  of  more  than  45 
megahertz  of  licensed  broadband  PCS,  cellular  and 
SMR  spectrum  regulated  as  CMRS  with  significant 
overlap  in  any  geographic  area."  See  47  CFR 
§  20.6(a);  see  also  Amendment  of  Parts  20  and  24 
of  the  Commission 's  Auies — Broadband  PCS 
Competitive  Bidding  and  the  Commercial  Mobile 
Radio  Service  Spectrum  Cap,  WT  Docket  No.  96- 
59.  Aeport  and  Order,  61  FR  33859  (July  1,  1996) 
(maintaining  the  45  megahertz  CMRS  spectrum  cap 
and  eliminating  the  35  megahertz  cellular/PCS 
spectrum  cap  and  the  40  megahertz  PCS  spectnun 
cap). 


if  so.  whether  the  current  CMRS  mariut 
is  sufficiently  competitive  that  the 
considerations  that  gave  rise  to  adoption 
of  the  CMRS  q)ectrum  cap  are  not 
applicable  to  the  WCS  spectrum. 
Conunenters  should  also  address  the 
potential  costs  of  applying  the  o^  to  the 
WCS  spectrum  in  terms  of  lost 
economies  of  scale  and  scope  that  might 
exist  if  CMRS  licensees  vrare  allowed  to 
acquire  this  spectnun. 

26.  To  the  extent  that  commentere 
believe  that  the  WCS  spectnun  will  be 
used  for  CMRS  servioes,  we  also  seek 
comment  on  any  alternative 
mechanisms  that  would  be  appropriate 
to  protect  against  the  concentration  of 
control  of  licenses  for  CMRS  spectrum, 
in  order  to  ensure  vigorous  competition 
in  wireless  services  and  to  implement 
the  Communications  Act. 

ill.  Disaggregation  and  Partitioning 

27.  As  indicated  above,  we  propose  to 
permit  the  WCS  licensee  or  licensees  to 
partition  their  service  areas  and  to 
disaggregate  their  spectrum.  We  believe 
that  such  an  approach  would  serve  to 
promote  the  efficient  use  of  the 
spectrum.  It  would  also  provide  a  means 
to  overcome  entry  barriers  through  the 
creation  of  smaller  licenses  that  require 
less  capital,  thereby  facilitating  greater 
participation  by  smaller  entities  such  as 
small  businesses,  rural  telephone 
companies  and  businesses  owned  by 
minorities  and  women. 

28.  We  therefore  propose  to  permit 
WCS  licensees  to  partition  their  service 
areas  into  smaller  geographic  service 
areas.  We  also  propose  to  permit  WCS 
licensees  to  disaggregate  their  spectrum 
into  smaller  blocks.  Thus,  a  WCS 
licensee  would  be  allowed  to  transfer 
the  license  for  all  or  a  portion  of  its 
spectrum  in  a  given  geographic  area  to 
another  party.  For  the  piuposes  of 
partitioning  and  disaggregation,  we  also 
propose  to  require  that  WCS  systems  be 
designed  to  not  exceed  a  signal  level  of 
47  dBuV/m  at  the  licensee's  service  area 
boiuidary,  unless  the  affected  adjacent 
service  area  licensees  have  agreed  to  a 
different  signal  level.  We  request 
comment  on  what  limits,  if  any,  should 
be  placed  on  a  WCS  licensee's  ability  to 
partition  its  service  area  and 
disaggregate  its  spectrum. 

29.  We  note  that  in  WT  Docket  No. 
96-148,  we  recentiy  proposed  to  permit 
both  geographic  partitioning  and 
spectrum  disaggregation  by  CMRS 
licensees.  '^  In  the  case  of  broadband 
PCS  service,  we  proposed  to  permit 


"  See  Geographic  Partitioning  and  Spectrum 
Disaggregation  by  Commercial  Mobile  Radio  Service 
Licensees,  WT  Docket  No.  96-148,  Notice  of 
Proposed  Rule  Making,  61  FR  38693  (July  25, 1996). 


geographic  partitioning  along  county 
lines  and  spectrum  disaggregation  to  a 
Tninimiiin  of  one  megahertz.  In  mjiHng 
this  proposal,  we  tentatively  concluded 
that  requiring  partitioning  of  licenses 
along  county  lines  and  s{>ectrum 
disaggregation  of  not  less  than  one 
megahertz  would  reduce  the 
administrative  burdm  on  the 
Commission  and  minimize  interference 
concerns  among  licensees.  We  also 
indicated  that  once  an  initial  license  is 
assigned,  we  believe  that  licensees 
should  ordinarily  be  free  to  disaggregate 
their  spectrum  and  to  partition  their 
service  areas  in  order  to  operate  within 
the  parameters  that  they  determine  to  be 
efficient.  We  request  comment  on 
whether  such  an  approach  should  apply 
to  the  WCS  spectrum.  We  also  request 
comment  on  whether,  if  we  were  to 
establish  initial  nationwide  WCS  service 
areas,  geographic  partitioning  should  be 
limited  to  laiger  areas  such  as  the  51 
MTA  service  areas.  Such  an  approach 
might  facilitate  the  relicensing  of  such 
areas  if  the  licensee  were,  for  example, 
to  go  out  of  business.  This  approach 
may  also  reduce  the  administrative 
burden  on  the  Commission  or  for 
international  coordination  of  WCS 
operations.  As  indicated  above,  we  are 
also  proposing  to  allow  WCS  licensees 
to  franchise  portions  of  their  spectrum 
and  geographic  service  areas  on  a  leased 
basis.  In  such  cases,  we  see  no  need  to 
limit  such  operations  to  any  minimum 
amoimt  of  spectrum  or  any  particular 
geographic  area  since  the  WCS  licensee 
would  retain  ultimate  control  and 
responsibility  for  all  operations  and 
there  is  no  additional  administrative 
burden  on  the  Commission.  We  request 
comment  on  these  proposals. 

iv.  License  Term 

30.  The  Commimications  Act  allows 
the  Commission  to  establish  a  license 
term  of  up  to  10  years,  except  for 
broadcasting  stations,  which  may  have  a 
license  term  of  up  to  8  years.  Previously, 
the  Commission  estabUshed  a  10  year 
license  term  for  CMRS,  but  has  used  a 
5  year  license  term  for  private  services. 
For  services  in  the  2305-2320  and 
2345-2360  MHz  bands,  we  propose  to 
establish  a  license  term  of  10  years,  with 
a  renewal  expectancy  similar  to  that  of 
PCS  and  cellular  telephone  licensees. 
We  believe  that  this  relatively  long 
license  term,  combined  with  a  high 
renewal  expectancy,  should  help 
provide  a  stable  regulatory  environment 
that  will  be  attractive  to  investors  and, 
thereby,  encourage  development  of  this 
new  frequency  band.  With  respect  to  the 
renewal  of  a  WCS  license,  we  propose 
to  consider  the  amount  and  tyi>e  of 
service  being  provided  by  the  licensee 
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in  coonactioa  with  its  lioBoae  renews] 
spplicstion.  In  this  connection,  we 
propose  to  require  WCS  licensees  to 
submit  s  ahowing  Bve  yesra  from 
license  grant  snd  ten  yesrs  from  license 
grant  demonstrating  the  construction  of 
ncilities  snd  the  level  of  service  being 
provided. 

31.  In  the  event  thst  s  WCS  license  is 
partitioned  or  dir.ggTegsted.  we  propose 
thst  any  p>artitionae/di8aggrBgatee  be 
suthorized  to  hold  its  license  for  the 
remainder  of  the  psrtitionerV 
disaggregstor's  original  teu-year  license 
term.  We  tentatively  conclude  thst  this 
spproech  is  appropriate  because  a 
licensee,  through  partitioning,  should 
not  be  able  to  confer  greater  rights  than 
it  was  swarded  under  the  terms  of  its 
license  grant.  Moreover,  we  tentatively 
conclude  that  this  approach  would  be 
the  simplest  to  administer.  We  slso 
observe  that  this  approach  is  similar  to 
the  partitioning  provisions  we  recently 
adopted  for  the  Multipoint  Distribution 
Service  **  snd  pro(>osed  for  Broadband 
PCS.  We  solicit  comment  on  this 
tentstive  conclusion. 

V.  Regulatory  Status 

32.  The  Communications  Act  applies 
difiiering  requirements  based  on  the  type 
of  service  and  the  regulatory  status  of 
licensees,  e.g.,  whether  the  service  is 
common  carrier  or  phvste.  A  WCS 
Ofwrator  would  be  allowed  to  provide  a 
variety  or  combination  of  fixed,  mobile, 
satellite  DARS.  and  radiolocation 
services.  Therefore,  we  propose  to  rely 
on  the  applicant  to  identify  the  type  of 
WCS  service  or  services  it  will  provide, 
with  sufficient  detail  to  enable  the 
Commission  to  determine  the 
applicant's  regulatory  status.  This 
approach  should  allow  us  to  carry  out 
our  responsibilities  while  imposing  the 
least  regulatory  burden  on  the  licensee. 
To  clarify  and  simplify  the  initial 
regulatory  status,  we  will  presume  that 

a  WCS  licensee  is  providing  a  CMRS 
service,  which  we  believe  will  be  a 
likely  use  of  this  spectrum,  as  discussed 
above.  We  delegate  to  the  Wireless 
Telecommunications  Bureau  authority 
to  develop  forms  appropriate  to  collect 
this  data,  and  to  monitor  changes  in 
licensee  status.  Moreover,  we  propose 
that  the  broadcasting-satellite  service 
allocation  be  governed  by  the  satellite 
OARS  regulations  currently  under 
development  in  IB  Docket  No.  95-91. 
We  request  comment  on  these 
proposals. 


'*  See  Amendment  of  Parts  of  Parts  it  and  74  of 
Ihe  Commission 's  Hules  With  Regard  to  Filing 
Procedures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service. 
MM  Dockal  No.  94-131.  Report  and  Order.  AO  FR 
36524  duly  17.  199S). 


vi.  CXit-of-Band  E^niasian  Limits 

33.  Since  WCS  will  operate  in  the 
2305-2320  and  2345-2360  MHz  bands, 
we  need  to  consider  interference 
protection  to  the  following  adjacent 
operations:  (1)  Satellite  DARS  at  2320- 
2345  MHz.  (2)  Government  Deep  Space 
Network  receiven  at  2290-2300  MHz. 
and  (3)  Government  and  commercia] 
telemetry  above  2360  MHz. 

34.  In  order  to  provide  protection  to 
these  adjacent  operatioDS.  we  propose 
that  all  emissions  ouUide  of  the  WCS 
bands  of  operation  be  attenuated  below 
the  mflYimiim  spectral  power  density  (p) 
within  the  band  of  operation,  as  follows: 

(1)  For  fixed  operahoas.  including 
radiolocation:  By  a  factor  not  less 
than  43  *  10  log  (p)  dB  on  all 
frequencies  between  2300  and  2305 
MHz  and  above  2360  MHz;  and  not 
less  than  70  +  10  log  (p)  dB  on  all 
frequencies  below  2300  MHz  and 
between  2320-2345  MHz  band. 

(2)  For  mobile  operations,  including 
radiolocation:  By  a  hctor  not  less 
than  43  ••■  10  log  (p)  dB  on  all 
frequencies  between  2300  and  2305 
MHz.  between  2320  and  2345  MHz, 
and  above  2360  MHz:  and  not  less 
than  70  >  10  log  (p)  dB  on  all 
frequeiK:ies  below  2300  MHz. 

(3)  For  WCS  satellite  DARS  operaUons: 
The  limits  set  forth  in  Section 
25.202(0  of  the  Commission's  rules 
apply. 

For  fixed  and  mobile  operations, 
including  radiolocation,  the  above 
requirements  are  based  on  peak 
measurements  using  a  resolution 
bandwidth  of  at  least  1  MHz.  In 
addition,  to  further  protect  operations  in 
adjacent  bands,  we  propose  to  require 
Mtiai  the  frequency  stability  of 
transmission  within  the  2305-2320  and 
234&-2360  MHz  bands  be  sufficient  to 
ensure  that  the  fundamental  emissions 
remain  within  the  authorized  frequency 
bands.  We  request  comment  on  these 
proposed  out-of-band  emissions  limits. 

35.  Finally,  in  order  to  protect 
Government  Deep  Space  Network 
receivers  at  2290-2300  MHz.  we 
propose  to  prohibit  use  of  the  2305- 
2310  MHz  band  for  airborne  or  space-to- 
Earth  links.  Further,  we  propose  that 
WCS  operations  within  50  kilometers 
(31  miles)  of  35"'20'  North  Latitude  and 
116°53'  West  Longitude  (coordinates  of 
the  Deep  Space  Network  receive  site)  be 
subject  to  coordination.  Alternatively, 
we  request  comment  on  whether  it 
would  be  more  appropriate  to  require 
less  out-of-band  attenuation  in  the  case 
of  mobile  transmitters,  (i.e.,  such 
transmitters  would  be  subject  to  only 
the  43  +  10  log  (p)  dB  requirement)  but 
require  that  the  coordination  zone  be 


extended  to  120  kilometns  (75  miles). 
Parties  should  address  the  trade-oCEs 
with  regard  to  lower  mobile  equipment 
costs  and  the  additional  coordination 
constraints  impoeed  by  this  alternative. 

vii.  International  Comdination 

36.  Until  international  agreements  are 
completed.  WCS  operations  will  be 
required  to  protect  existing  non-U.S. 
operations  in  the  2305-2320  and  2345- 
2360  MHz  bands,  and  WCS  operations 
in  the  border  areas  would  be  subject  to 
coordination  with  those  countries,  as 
appropriate.  In  addition,  satellite  DARS 
operations  on  WCS  spectrum  would  be 
subject  to  international  satellite 
coordination  procedures.  With  regard  to 
this  mstter.  parties  should  be  aware  that 
international  coordination  could  be  a 
complex  and  lengthy  process  and  could 
vary  significantly  dspsnding  upon  the 
types  of  WCS  services  that  are  to  be 
provided.  International  coordination 
requirements,  therefore,  should  be  taken 
carefully  into  account  in  developing 
business  plans  for  the  provision  of  WCS. 
This  is  particularly  important  for  parties 
contemplating  the  provisions  of  WCS  in 
border  areas  or  the  provision  of  satellite 
DARS  operations.*' 

viii.  RF  Safety 

37.  With  regard  to  RF  safsty 
requirements,  we  propose  to  treat 
specific  WCS  services  and  devices, 
operating  within  the  2305-2320  KOlz 
and  2345-2360  MHz  bands,  in  a 
comparable  manner  to  other  services 
and  devices  that  have  similar  operating 
characteristics.  Sections  1.1307(b). 
2.1091.  and  2.1093  of  our  rules  list  the 
services  and  devices  for  which  an 
environmental  evaluation  must  be 
performed.  Accordingly,  we  propose 
that  an  environmental  evaluation  for  RF 
exposiue  would  be  required  for  the 
following  WCS  operations:  (1) 
Transmitting  terrestrial  stations  in  the 
satellite  DARS  service;  (2)  fixed 
operations,  including  base  stations  and 
radiolocation,  that  have  an  effective 
radiated  power  ("ERP")  greater  than 
2000  watts;  and,  (3)  mobile  and  portable 
devices  that  have  operating 
characteristics  or  functions  similar  to 
cellular,  PCS  or  "covered"  SMR 
services,  i.e..  operations  that  are  typified 
by  long  periods  of  use  or  are 
intercoimected  to  the  public  switched 
telephone  network.  We  invite  comment 


■>  Potential  aatellite  DARS  tpplicanU  ihould 
consult  the  letter  from  Satellite  Engineering  Branch 
dated  February  16,  1996  to  repreMntativM  of 
Satellite  CD  Radio  and  other  DARS  applicants  and 
responses  thereto  that  address  coordination  in  these 
bands  for  satellite  DARS.  These  documents  are  filed 
in  IB  DockM  No.  95-91.  GEN  Docket  90-357.  RM 
No.  8610.  PP-24.  PP-88,  and  PP-S7. 
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on  this  proposal  and  request  suggestions 
for  alternatives  that  would  ensure 
public  safety  %vith  respect  to  exposure  to 
RF  radiation. 

G.  Auction  Procedures 

38.  In  accordance  with  the 
Appropriations  Act,  and  punuant  to  the 
expedited  schedule  impoeed  thereby, 
we  propose  below  an  auction  design 
and  pre-auction  procedures  for  the  WCS 
service.  Specifically,  we  propose  that 
the  method  of  competitive  bidding  be  a 
simultaneous  multiple  round  electronic 
auction  (if  more  than  one  license  is 
oSiered).  We  base  this  proposal  on  the 
need  to  quickly  auction  the  WCS 
licenses  and  to  promote  the  efficient  use 
of  the  spectnmi.  The  Appropriations 
Act  requires  the  Commission  to 
commence  the  WCS  auction  no  later 
than  April  15, 1997,  and  to  conduct  the 
auction  in  a  manner  that  ensures  that  all 
proceeds  are  deposited  into  the  United 
States  Treasury  no  later  than  September 
30,  1997. 

i.  Competitive  Bidding  Design 

39.  We  anticipate  conducting  the 
auction  for  the  WCS  in  conformity  with 
the  general  competitive  bidding  rules  in 
Part  1,  Subpart  Q  of  the  Commission's 
Rules,  and  substantially  consistent  with 
the  auctions  that  have  been  employed  in 
other  wireless  services.  In  the  Second 
Report  and  Order,  59  FR  22980  (May  4, 
1994),  in  the  competitive  bidding 
docket, '^  we  indicated  that  we  would 
tailor  the  design  of  each  auction  to  fit 
the  characteristics  of  the  licenses  to  be 
awarded,  and  we  established  criteria  for 
selecting  the  auction  design  most 
appropriate  for  each  particular  service. 
In  general,  we  indicated  that  the  auction 
procedures  chosen  for  each  service 
should  be  those  that  will  best  promote 
the  policy  objectives  identified  by 
Congress.'''  We  further  concluded  in  the 
Second  Report  and  Order  that  in  most 
cases  the  goals  set  forth  in  Section  309(j) 
will  be  best  achieved  by  designing 
auctions  that  award  authorizations  to 
the  parties  that  value  them  most  highly. 
As  we  explained,  such  parties  are  most 
likely  to  deploy  new  technologies  and 
services  rapidly,  and  to  promote  the 
development  of  competition  for  the 
provision  of  those  and  other  services. 

40.  We  propose  to  adopt  the 
simultaneous  multiple  round 


'*  Implementation  of  Section  309())  of  the 
Communications  Act— Competitive  Bidding  PP 
Docket  No.  93-253.  FtX)  94-61.  Second  Report  and 
Order,  59  FR  22980  (May  4, 1994)  {"Second  Report 
and  Order''). 

'^Congress's  objectives  are,  in  this  instance,  set 
forth  in  two  places:  Section  309(j)  of  the 
Communications  Act  (47  U.S.C  $309(j))  and 
Section  3001  of  the  Appropriations  Act 


competitive  bidding  design  used  in  the 
PCS  aucticms  bx  the  WCS  auction. 
Multiple  round  bidding  should  provide 
more  infimnation  to  Uddere  than  single 
roimd  bidding  during  the  auction  about 
the  values  of  the  licenses.  With  better 
information,  bidders  have  less  incentive 
to  shade  their  bids  doivnward  in  order 
to  avoid  the  "winner's  curse,"  that  is, 
the  tendency  for  the  winner  to  be  the 
bidder  who  most  overestimates  the 
value  of  the  item  being  auctioned. 
Finally,  multiple  round  bidding  is  likely 
to  be  more  fair  than  single  roimd 
bidding.  Every  bidder  has  the 
opporttmity  to  win  if  it  is  willing  to  pay 
the  most  for  it.  Thus,  we  tentatively 
conclude  that  multiple  round  bidchng 
would  be  the  best  method  of  auctioning  - 
the  WCS  license  or  licenses,  and  we 
seek  comment  on  this  tentative 
conclusion. 

41.  We  also  tentatively  conclude  that, 
if  more  than  one  WCS  license  is  to  be 
awarded,  all  WCS  Ucenses  should  be 
awarded  in  a  single  simultaneous 
multiple  round  auction.  A  single 
simultaneous  auction  will  fiudlitate  any 
aggregation  strategies  that  bidders  may 
have,  and  it  would  provide  the  most 
information  to  bidden  about  license 
values  at  a  time  that  they  can  best  put 
that  information  to  use.  We  seek 
comment  on  this  tentative  conclusion. 

42.  If  we  adopt  simultaneous  multiple 
roimd  bidding  as  our  method  of 
auctioning  WCS  licenses,  wto  believe 
that  bidding  should  be  allowed  only  by 
electronic  means.  Thotigh  oral  outcry 
auctions  can  be  simple  and  rapid,  it  is 
not  possible  to  auction  multiple  licenses 
simultaneously  in  an  oral  auction. 
Further,  given  the  potentially  large 
value  of  the  WCS  spectrum,  we  believe 
that  an  electronic  multiple  roimd 
auction  is  preferable  because  it  would 
permit  bidders  time  between  roimds  to 
confer  with  principals  and  reassess  their 
valuation  models  and  bidding  strategies. 
This  is  especially  important  if  more 
than  one  license  is  to  be  awarded.  Thus, 
we  tentatively  conclude  that  electronic 
bidding  would  be  the  best  method  of 
submitting  bids  for  this  auction.  In  the 
event  that  we  decide  to  use  electronic 
multiple  round  bidding,  we  tentatively 
conclude  that  this  auction  should  be 
conducted  by  remote  bidding  (by 
computer)  without  the  option  of 
telephonic  bidding.  We  also  propose, 
however,  to  reserve  the  discretion  to 
conduct  the  WCS  auction  on-site  should 
circumstances  warrant.  We  seek 
comment  on  all  of  these  proposals  and 
tentative  conclusions. 

ii.  Bidding  Procedures 

43.  We  tentatively  conclude  that  the 
WCS  auction  will  follow  the  general 


competitive  bidding  piocedures  of  Part 
1,  Subpart  Q.  We  sew  commait  on  this 
tentative  conclusion. 

44.  Muumujn  Opening  Bid  and 
Minimum  Bid  Increments.  We  also 
tentatively  conclude  to  reserve  the 
discretion  to  establish  a  minimum 
opening  bid  for  the  WCS  Ucense  or 
licenses.  A  minimum  opening  bid 
would  ca\ise  bidden  to  start  bidding  at 
a  substantial  fracticm  of  the  final  price 
of  the  license  or  licenses,  thus  ensuring 
that  the  auction  proceeds  quickly  and 
increasing  the  likelihood  that  the  public 
receives  £iir  market  value  for  the  Ucense 
or  licenses.  We  seek  comment  on  this 
tentative  conclusion.  In  addition,  we  atk 
interested  parties  to  suggest  the 
appropriate  level  of  a  minimum  opening 
bid  for  the  WCS  license  or  Ucenses.  We 
also  tentatively  ccmclude  that  the 
Wireless  Bureau  should  be  ^ven 
discretion  to  estabUsh,  raise  and  lower 
minimiiTn  bid  increments  in  the  course 
of  the  auction.  We  seek  comment  on  this 
approach. 

45.  Tie  Bids.  Where  a  tie  bid  occun, 
we  tentatively  conclude  that  the  high 
bidder  should  be  determined  by  the 
order  in  which  the  bids  were  received 
by  the  Commission.  We  request 
comment  on  this  tentative  conclusion. 

iii.  Procedural  and  Payment  Issues 

46.  Subpart  Q  of  Parti  of  the 
Commission's  rules  also  establishes 
procedural  and  payment  rules  for  FOC 
auctions  generaUy,  and  we  tentatively 
conclude  that,  with  certain 
modifications  proposed  below,  these 
rules  should  apply  to  the  WCS  auction. 
We  seek  comment  on  this  tentative 
conclusion. 

47.  Pre-Auction  Application 
Procedures.  Applicants  would  be 
required  to  file  a  short-fonh  appUcation, 
FCC  Form  175,  prior  to  the  auction.  In 
addition,  although  we  have  previously 
allowed  for  both  electronic  and  manual 
filing  of  such  appUcations,  we 
tentatively  conclude  that  we  should 
require  electronic  filing  of  all 
appUcations  for  this  auction.  We  believe 
that  electronic  filing  of  appUcations 
would  serve  the  best  interests  of  auction 
participants  as  weU  as  ensure  that  the 
WCS  auction  wiU  be  completed  within 
the  timeframe  mandated  under  the 
Appropriations  Act.  We  have  developed 
user-friendly  electronic  filing  software 
and  Internet  World  Wide  Wrf)  forms  to 
give  appUcants  the  abiUty  to  easily  and 
inex]>ensively  file  and  review 
applications.  This  software  helps 
appUcants  ensiue  the  accuracy  of  their 
appUcations  as  they  are  filling  them  out, 
and  enables  them  to  avoid  discovering 
erron  and  omissions  after  the 
appUcations  are  already  filed. 
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Particularly  in  light  of  the  legislative 
deadline  of  April  15. 1997.  for 
commencement  of  this  auction,  we 
believe  that  requiring  electronic  filing 
would  be  helpful  to  applicants  as  well 
as  the  Commission.  By  shortening  the 
time  required  for  the  Commission  to 
process  applications  before  the  auction, 
electronic  hling  would  increase  the  lead 
time  available  to  applicants  to  pursue 
business  plans  and  arrange  necessary 
financing  before  the  short-form 
deadline.  We  seek  comment  on  theee 
proposals  and  tentative  conclusions. 

46.  As  part  of  the  information 
provided  in  the  short- form  application, 
we  propose  to  require  that  an 
applicant's  electronic  submission  of 
FOG  Form  175  include  a  owtificatioo 
that  the  applicant  is  not  in  default  on 
any  Commission  licenses  and  that  it  is 
not  delinquent  on  any  extension  of 
credit  from  any  federal  agency.  In  the 
Second  Report  and  Order,  we  decided 
that  we  should  require  sufficient 
information  on  the  short-form 
application  to  make  a  determination 
that  "the  application  is  not  in  violation 
of  Commission  rules  and  that 
applications  not  meeting  those 
requirements  may  be  diiunissed  prior  to 
the  competitive  bidding."  Part  of  this 
dociunentation  includes  certification 
that  the  bidder  has  the  legal,  technical, 
financial,  and  other  qualifications  to  bid 
in  the  auction.  A  certification  regarding 
defaulted  licenses  and  delinquent 
payments  to  federal  agencies  would 
enable  us  to  better  evaluate  the  financial 
qualifications  of  potential  bidders, 
because  it  would  allow  us  to  determine 
whether  any  bidder  may  later  be  subject 
to  a  monetary  judgment  or  collection 
procedures  that  may  impair  its  financial 
ability  to  provide  service. 

49.  Upfront  Payment.  The  Part  1  rules 
require  the  submission  of  an  upfront 
payment  as  a  prerequisite  to 
participation  in  spectrum  auctions.  We 
propose  to  set  the  amount  of  the  WCS 
upfront  payment  based  on  the  general 
formula  we  adopted  in  the  Competitive 
Bidding  Second  Report  and  Order  of 
$.02  per  megahertz  per  population.  We 
seek  comment  on  this  proposal.  We  also 
seek  comment  on  alternative  methods  of 
establishing  an  upfront  payment,  and  in 
particular,  on  how  the  Commission  may 
estimate  the  value  of  the  spectrum  to  be 
auctioned. 

50.  We  also  propose  to  require  that 
bidders  deposit  their  upfrtint  payments 
in  our  lock-box  bank  by  wire  transfer  by 
a  date  to  be  announced  by  public  notice. 
Although  in  the  past  we  have  permitted 
payment  by  cashier's  check,  we  beUeve 
that  requiring  wire  transfers  would 
benefit  bidders  by  streamlining  and 
expediting  the  administration  of  the 


auctioo.  Our  experience  has  shown  that 
verification  of  payments  remitted  to  us 
by  cashier's  check  is  time-consuming 
and  cumbersome  and  requires  the 
allotment  of  extra  processing  time  prior 
to  the  start  of  the  auction.  Permitting 
payment  by  cashier's  check  would 
require  that  upfront  payments  be  made 
at  an  earlier  point,  wnich  would 
decrease  applicants'  lead  time  to  pursue, 
business  plans  and  arrange  necessary 
financing  before  the  start  of  the  auction. 
In  addition,  we  believe  that,  given  the 
lai^  number  of  financial  institutions 
offering  wire  transfer  services,  a 
requirement  that  bidders  remit  their 
upfront  payments  by  wire  transfar 
would  resiilt  in  minimal,  if  any,  extra 
.cost  to  auction  applicants.  Such  a  cost 
is  far  outweighed  oy  the  benefit  of 
speeding  the  auction  process  through 
quicker  verification  of  payments.  We 
seek  comment  oo  this  tentative 
conclusion. 

51.  Down  Payment  and  Full  Payment. 
We  tentatively  conclude  that  to  help 
ensure  that  auction  winners  are  able  to 
pay  the  full  amount  of  their  bids 
requires  every  winning  bidder  in  an 
auction  to  tender  a  down  paynMint 
sufficient  to  bring  its  total  amount  on 
deposit  with  the  Commission  up  to  20 
percent  of  its  winning  bid.  We  merefore 
tentatively  conclude  that  the  winning 
bidder  or  bidders  in  the  WCS  auction 
should  be  required  to  submit  a  do%vn 
payment  equal  to  20  percent  of  its 
winning  bid  within  10  business  days 
after  the  issuance  of  a  public  notice 
announcing  the  winning  bidder  for  the 
hcense.  We  seek  conunent  on  this 
tentative  conclusion. 

52.  If  a  winning  bidder  makes  its 
down  payment  in  a  timely  manner,  we 

[)ropo8e  that  it  file  an  PCC  Form  600 
ong-form  application  and  follow  the 
long-form  application  procedures  in 
Section  1.2107.  After  reviewing  the 
winning  bidder's  Icmg-fmrn  application, 
and  after  verifying  receipt  of  the 
winning  bidder's  20  percent  down 
payment,  the  Commission  would 
announce  the  application's  acceptance 
for  filing,  thus  triggering  the  filing 
window  for  petitions  to  deny.  Under 
Section  3001(c)  of  the  Appropriations 
Act,  parties  would  have  five  days 
following  public  notice  that  an 
application  was  accepted  for  filing  to 
file  a  petition  to  deny.  Because  Section 
3001(c)  provides  for  a  pwriod  of  seven 
(7)  days  following  such  public  notice 
before  any  licenses  may  be  awarded,  we 
propose  to  allow  three  (3)  days  for 
parties  to  file  a  response  to  any  petition 
to  deny.  If,  pursuant  to  Section  309(d) 
of  the  Communications  Act,  the 
Commission  dismissed  or  denied  any 
and  all  petitions  to  deny,  the 


Commission  would  announce  by  public 
notice  that  it  is  prepared  to  award  the 
license,  and  the  winning  bidder  would 
then  have  10  business  days  to  submit 
the  balance  of  its  winning  bid.  If  the 
bidder  does  so.  the  license  would  be 
granted.  If  the  bidder  fails  to  submit  the 
required  do«vn  payment  or  the  balance 
of  the  winning.Ud  or  the  license  is 
otherwise  denied,  we  would  assess  a 
default  payment  as  discussed  below.  We 
request  comment  on  these  proposals. 

53.  Amendmentt  and  Modifications  of 
AppUcations.  To  encourage  maximum 
bidder  participation,  we  propose  to 
allow  applicants  to  amend  or  modify 
their  short-form  applications  as 
provided  in  Section  1.2105.  In  the 
broadband  PCS  context,  we  modified 
our  rules  to  permit  ovimership  changes 
that  result  when  consortium  investors 
drop  out  of  bidding  consortia,  even  if 
control  of  the  consortium  changes  due 

to  this  restructuring.  ■■  We  propose  to 
adopt  the  same  exception  t04}ur  rule 
prohibiting  major  amendments  iix  the 
WCS  auction.  We  seek  comment  on  ail 
of  this  proposal. 

54.  Bid  Withdrawal.  Default  and 
Disqualification.  We  tentatively 
conclude  that  the  withdrawal,  default, 
and  disquahfication  rules  for  the  WCS 
auction  ahould  be  based  upon  the 
procedures  established  in  our  general 
competitive  bidding  rxiles.  Wim  regard 
to  bids  which  are  submitted  in  error,  we 
propose  to  apply  the  guidelines  which 
we  recentiy  fashioned  to  provide  for 
rehef  from  the  bid  withdrawal  payment 
requirements  under  certain 
circimistances. " 

iv.  Regulatory  Safeguards 

55.  Anti-Collusion.  In  the  Second 
Report  and  Order,  we  adopted  anti- 
collusion  rules  in  coimection  with 
competitive  bidding,  explaining  that 
these  rules,  which  are  codified  at  47 
CFR  §  1.2105.  would  enhance  the 
competitiveness  of  both  the  auction 
process  and  the  post-auction  market 
structure.^  We  propose  to  apply  these 


'•  See  Implementation  of  Section  3O0(i)  of  the 
CommunJcationt  Act— Competitive  Bidding.  PP 
Oodcol  No.  93-253,  Fourth  Memorandum  Opinion 
and  Order.  59  FR  53364  (Ociobtf  24,  1994). 

•*  Sae  AtlanU  Trucking  AMociatM,  Inc.  and  MAP 
WiralM*  LLC  lUquMU  to  Waive  Bid  Withdrawal 
Paymmt  Proviaiont.  Order.  61  FR  25807  (May  23, 
19W),  recon.  pending.  See  alio  Georgia 
Independanl  PCS  CorpontloD  Raquaat  to  Waive  Bid 
Withdrawal  Payment  ProvUion.  Order.  61  FR  25S10 
(May  23, 1996),  app.  rev.  pending. 

»See  47  CFR  $  1.2105(c).  See  also  Second  Report 
and  Order.  59  FR  22960  (May  23,  1996);  Second 
Memorandum  Opinion  and  Order.  59  FR  7245 
(August  26.  1996);  "Wireleu  Telecommunicationa 
Bureau  Clarifies  Spectrum  Auction  Anti-Collusion 
Rulea."  Public  Notice,  11  FCC  Red  9645  (1995); 
"Wirelaat  Telecommuoicatioiu  Bureau  Ponder* 
Guidance  on  the  Anti-CoUuaion  Rule  (or  O,  E  and 
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same  rules  to  the  auction  of  the  WCS 
spectrum. 

56.  Performance  Requirements.  In 
implementing  auction  procedures,  the 
Commission  is  required  under  Section 
309(i)  of  the  Communications  Act  to 
include  "safieguards  to  protect  the 
public  interest  in  the  use  of  the 
spectrum"  and  performance 
requirements  "to  ensure  prompt 
delivery  of  service  to  rural  areas,  to 
prevent  stockpiling  or  warehousing  of 
spectrum  by  licensees  or  permittees, 
and  to  promote  investment  in  and  rapid 
deployment  of  new  technologies  and 
services."  We  have  previously  foimd 
that  these  objectives  could  be  satisfied 
through  build-out  requirements  (see, 
e.g..  Implementation  of  Section  309(j)  of 
the  Communications  Act — Competitive 
Bidding,  Fifth  Report  and  Order,  PP 
Docket  No.  93-253,  FCC  94-178,  9  FCC 
Red  5532.  5570  (1994);  Amendment  of 
Parts  21  and  74  of  the  Commission's 
Rules  With  Regard  to  Filing  Procedures 
in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television 
Fixed  Service  and  Implementation  of 
Section  309(f)  of  the  Communications 
Act— Competitive  Bidding,  Report  and 
Order,  PP  Docket  No.  93-253  and  MM 
Docket  No.  94-131,  FCC  95-230, 10  FCC 
Red  9589,  9659-60  (1995);  Allocation  of 
Spectrum  Below  5  GHz  Transferred 
from  Federal  Government  Use,  Second 
Report  and  Order,  ET  Docket  No.  94-32. 
FCC  95-319, 11  FCC  Red  624,  669-670 
(1995)).  We  note,  however,  that  we  have 
never  concluded  that  such  requirements 
are  mandated  by  Section  309(j). 

57.  Build-out  requirements  may 
encourage  the  provision  of  service  to 
areas  that  would  not  necessarily  receive 
service  expeditiously  solely  through  the 
operation  of  market  forces.  In  addition, 
build-out  requirements  may  also 
prevent  stockpiling  or  warehousing  of 
spectrum  by  allowing  licenses  to  be 
recovered  and  made  available  to  entities 
more  willing  and  able  to  provide  service 
expeditiously.  As  is  discussed  below, 
however,  we  have  some  concern  as  to 
whether  applying  these  requirements  to 
the  licenses  of  the  WCS  spectrum  is  the 
best  way  to  address  Congress's 
concerns. 

58.  In  this  NPRM,  we  propose  that  a 
WCS  licensee  have  the  flexibility  to 
ofiier  a  range  of  services,  rather  than 
being  restricted  to  a  particular  use.  See 
para.  9,  supra.  Given  the  broad  range  of 
services  that  may  be  deployed  over  WCS 
spectrum,  it  may  be  that  performance 
requirements  in  the  form  of  construction 
benchmarks  are  not  necessary  to  meet 
Section  309(j)'s  objectives  regarding 


F  Block  Bidders,"  i^blic  Notice.  11  FCC  Red  10134 
(1996). 


warehousing  and  rapid  deployment. 
Where  we  allow  flexible  use  and  the 
ultimate  use  (or  uses)  of  a  license  is 
uncertain,  simply  requiring  construction 
by  itself  does  not  sumcienUy  encourage 
the  licensee  to  deploy  assets  in  any 
particular  maricet  [e.g.,  the  voice  or  data 
market)  or  to  provide  any  particular 
service.  In  addition,  requiring 
construction  by  itself  does  not  ensure 
that  licenses  are  put  to  use  in  an 
efficient  and  prooompetitive  manner. 
Moreover,  WCS  construction 
requirements  alone  may  not  be  effective 
to  ensure  the  provision  of  service  to 
rural  areas. 

59.  We  also  note  that  btiild-out 
requirements  can  be  harmful  because 
they  might  result  in  one  of  several  forms 
of  uneconomic  construction: 
construction  in  geographic  areas 
difiierent  than  those  that  would  be 
served  in  a  competitive  environment; 
deployment  at  a  different  rate  than 
would  occur  in  a  competitive 
environment;  or  deployment  of 
technology  and  equipment  difiisring 
from  that  which  competition  would 
dictate.  Further,  strict  build-out 
requirements  might  have  the 
unintended  consequence  of  causing 
firms  to  build  first  in  urban  areas  where 
the  mandatory  benchmarks  could  be 
met  most  cheaply,  and  thus  slow  the 
development  of  service  to  rural  areas.  It 
may  be  difficult  to  devise  construction 
requirements  that  avoid  these  negative 
effects. 

60.  We  believe  we  may  be  able  to 
appropriately  address  the  statutory 
concerns  of  preventing  warehousing  of 
spectrum  and  promoting  rapid 
deployment  of  new  technologies  and 
services  in  other  ways.  First,  the 
concern  regarding  warehousing  may  be 
addressed  by  awarding  licenses  through 
auctions.  Auctioning  itself  provides 
economic  incentives  for  licensees  to 
utiUze  spectrum  efficientiy  and  to 
provide  service  rapidly.  Second,  the 
goal  of  promoting  service  to  rural  areas 
can  be  furthered  by  our  proposal  to 
allow  partitioning  and  disaggregation. 
And,  of  course,  the  broad  universal 
service  policies  of  the 
Telecommunications  Act  of  1996  will 
contribute  substantially  to  addressing 
this  objective  as  well. 

61.  Commenters  should  address 
whether  the  auction  and  service  rules 
that  we  are  proposing  here,  together 
with  our  overall  competition  and 
universal  service  policies,  constitute 
effective  safegtiards  and  performance 
requirements  for  WCS  licensing,  or 
whether  specific  construction 
requirements  are  also  needed.  If  we 
decide  not  to  impose  construction 
requirements,  we  would  reserve  the 


right  to  review  this  policy  in  the  future 
if  we  receive  complaints  related  to 
Section  309(j)(4)(B).  or  if  our  own 
monitoring  initiatives  or  investigations 
indicate  that  a  reassessment  is 
warranted.  Thus,  we  propose  to  further 
reserve  the  right  to  impose  construction 
requirements  on  a  VfCS  license  or 
licenses  in  the  future  if  evidence  of 
actual  competitive  or  rural  service 
problems  arises  and  if  construction 
requirements  can  effiactively  amehorate 
those  problems.  We  seek  comment  on 
these  proposals  and  tentative 
conclusions. 

V.  Treatment  of  Designated  Entities 

62.  Section  309(j)  of  the 
Communications  Act  provides  that, 
when  promulgating  competitive  bidding 
regulations,  the  Commission  must 
"ensure  that  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women  [commonly  referred  to  as 
'designated  entities']  are  given  the 
opportunity  to  participate  in  the 
provision  of  spectrum-based  services." 
As  noted  above,  our  allocation  proposal 
contemplates  that  a  WCS  Ucensee  will 
have  broad  flexibility  in  determining  the 
range  of  services  it  will  offer,  and  that 
licenses  will  be  issued  for  broad 
geographic  areas.  Commenters  should 
address  the  extent  to  which  potentially 
high  capital  costs  for  constructing  WCJS 
systems  affect  the  advisability  of 
adopting  specific  provisions  appUcable 
to  the  WCS  auction.  We  note  that  oiu 
proposed  partitioning  and 
disaggregation  rules  for  WCS  licensing 
may  provide  designated  entities  with 
additional  opportunities  to  participate 
in  the  provision  of  WCS  service. 

63.  "uie  Appropriations  Act  requires 
that  the  Commission  conduct  the 
auction  in  a  manner  that  ensures  that  all 
proceeds  of  the  bidding  are  deposited  in 
the  Treasury  no  later  than  September 
30, 1997.  Because  of  the  expedited 
procedures  imposed  by  the 
Appropriations  Act.  an  entity  acquiring 
a  WCS  authorization  must  be  prepared 
to  make  payment  on  its  full  bid  amount 
quickly.  Thus,  we  tentatively  conclude 
that  installment  payment  plans  would 
be  an  inappropriate  mechanism  for 
encouraging  designated  entity 
participation  in  the  WCS  auction.  We 
invite  comment  on  this  tentative 
conclusion  and  on  bow  the 
Congressional  intent  concerning 
designated  entities  can  be  effectuated  in 
connection  with  competitive  bidding  for 
WCS  Ucenses.  For  example,  would 
bidding  credits  be  appropriate  in  this 
service?  If  so,  should  they  be  limited  to 
small  businesses  or  provided  to  all 
designated  entities?  In  addition,  to  the 
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extent  commenters  suggest  special 
provisions  for  small  businesses,  we  also 
seek  comment  on  the  appropriate 
definition  for  small  business. 
Additionally,  should  any  special 
provisions  be  afforded  to  rural 
telephone  companies?  To  the  extent  that 
commenters  propose  specific  provisions 
to  ensure  the  participation  of  minority 
and  women-owned  businesses,  we  also 
invite  them  to  address  how  such 
provisions  should  be  crafted  to  meet  the 
relevant  standards  of  judicial  review 
(strict  scrutiny  for  minorities  and 
intermediate  scrutiny  for  women).*' 

H.  Other  Administrative  Matters 

64.  We  propose  to  update  the  entries 
for  the  2300-2450  MHz  band  in  the 
international  table  (columns  1  through  3 
of  the  Table  of  Frequency  Allocations 
("Table"),  47  CFR  2.106)  in  accordance 
with  the  Final  Acts  of  the  1995  World 
RadJocommunication  Conference. 
Specifically,  the  following  international 
footnotes  would  be  re-numbered  using 
the  new  "S"  numbering  schdlne:  664 
(S5.282),  750B  (S5.393),  751  (S5.394),22 
751A  (S5.395).  751B  (S5.396),  and  752 
(S5.150)." 

65.  We  also  propose  to  update  the 
entries  for  the  2300-2310.  2400-2402. 
and  2417-2450  MHz  bands  in  the 
Government  radio  service  allocations' 
column  (column  4  of  the  Table)  in 
accordance  with  the  newly  revised 
NTIA  Manual.  Specifically,  all  existing 
Government  allocations  and  footnote 
references  would  be  deleted  from  the 
2300-2310  and  2400-2402  MHz  bands 
and  reference  to  footnote  G123  would  be 
added  to  both  bands.  Footnote  G123, 


"  S«e.  for  relevant  itmndutU  of  review.  Adarand 
Conttnicton  v  Pina.  IIS  S.Ct.  2097  (1W5) 
("IRaciall  cUaaificatloiu  are  constitutional  only  if 
they  are  narrowly  tailored  maasuraa  that  further 
compelling  governmental  intereata"),  and  United 
State*  V  VirpiiKi.  llS  S.Q.  22A4  (June  2S.  1086) 
("Partiaa  who  teak  to  defend  gender -baaed 
governmental  action  muat  damonatnte  an 
'exceedingly  penuaaive  juatiDcation'  for  that 
action"). 

"  In  addition  to  being  re-numbered,  the  text  of 
footnote  7S1  waa  modifiad.  Speciflcally. 
aeronautical  telemetry  in  the  United  Stalea  now  hai 
priority  over  other  mobile  service  uses  in  the  2300- 
2300  MHz  band  (that  is.  the  2300-2310  K4Hz  band 
has  been  added  to  the  existing  reatriclion).  (At  the 
next  competent  conference,  we  intend  to  have  the 
aeronautical  telemetry  reatrictlon  removed  from  the 
2300-2320  and  2345-2360  MHz  bands  in  the 
United  States.)  In  addition,  aeronautical  telemetry 
in  Caivada  now  has  priority  over  other  mobile 
service  uses  in  the  2300-2443.5  MHz  band  (thia  is 
an  entirely  new  restriction  in  Canada)  Finally, 
Australia  and  Papua  New  Guinea  have  removed  the 
aeronautical  telemetry  priority  use  reatrictlon  from 
the  2310-2300  MHz  band. 

"  Footnote  752  was  one  of  lavan  international 
botnoles  that  separately  designated  certain  bands 
for  industrial,  scientific  and  medical  applications. 
These  Internatiooal  footnotea  (534.  546.  54S.  707. 
752,  806,  and  861)  were  combined  into  a  single 
international  footnote.  S5. 150. 


which  permits  Government  operations 
in  2300-2310  and  2400-2402  MHz 
bands  to  continue  only  on  a  non- 
interfierence  basis  to  authorized  non- 
Govemment  operations  and  requires 
that  Government  operations  not  hinder 
the  implementation  of  any  non- 
Govemment  (^ration,  would  also  be 
added  to  the  list  of  Government 
footnotes.  With  regard  to  the  2417-2450 
MHz  band,  the  primary  Government 
radiolocaticm  service  allocation  would 
be  downgraded  to  a  secondary  service 
and  refierence  to  footnote  G124  would  be 
added.  Footnote  G124,  which  sUtaa  that 
the  2417-2450  MHz  band  has  been 
reallocated  to  shared  Govemment/non- 
Govemment  use,  would  also  be  added 
to  the  list  of  Government  footnotes. 
66.  We  also  propose  to  update  the 
entries  for  the  2305-2320  and  2345- 
2360  MHz  bands  in  the  non- 
Government  radio  service  allocations' 
colimm  (column  5  of  the  Table)  in 
accordance  with  our  proposals  herein. 
Specifically,  we  propose  to  add  the 
fixed,  mobile,  and  radiolocation  services 
on  a  primary  basis  to  the  2305-2320  and 
2345-2360  MHz  bands,  to  delete  the 
reference  to  footnote  US253  from  the 
2300-2310  MHz  band,  to  add  a 
reference  to  footnote  USxxx  to  the 
2305-2310  MHz  band,  and  to  add  a 
reference  to  footnote  USyyy  in  the 
2310-2320  and  2345-2360  MHz  bands. 
Proposed  United  States  footnote  USxxx. 
which  prohibits  airborne  and  space-to- 
Earth  transmissions  in  the  2305-2310 
MHz  band  and  which  cdso  requires  that 
WCS  operations  in  the  2305-2310  MHz 
band  within  50  kilometers  of  the  Deep 
Space  receive  site  located  on  Fort  Irwin, 
California  be  coordinated,  and  proposed 
United  States  footnote  USyyy.  which 
provides  for  continued  secondary 
aeronautical  telemetry  use  of  the  2310- 
2320  and  2345-2360  MHz  bands,  would 
be  added  to  the  list  of  United  States 
footnotes.  In  addition,  we  propose  to 
update  the  entries  for  the  2305-2320 
and  2345-2360  MHz  bands  in  the  rule 
part  cross  reference  column  (column  6 
of  the  Table)  to  add  a  reference  to  the 
Wireless  Communications  Service. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  2 

Radio. 

47  CFR  Part  27 

Administrative  practice  and 
procedure.  Communications  conmion 
carriers.  Communications  equipment. 


Radio,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  97'  , 

Radio. 
Federal  Commtinications  Commission. 
WUliam  F.  CatM. 

Acting  Secretary. 

Proposed  Amendatory  Text 

Farts  1.  2.  27,  and  97  of  title  47  of  the 
Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Anttarlty:  47  U.S.C.  151, 154,  303,  and 
309(j)  unlan  otherwise  noted. 

2.  In  §  1.1307,  the  text  of  paragraph 
(b)(1)  preceding  the  table  and  the  first 
sentence  of  paragraph  (b)(2)  are  revised 
and  new  entries  for  Wireless 
Communications  Service  are  added  to 
Table  1  in  paragraph  (b)(1)  following  the 
entry  for  Satellite  Communications  (part 
25)  to  read  as  follows: 


I1.1S07    ActkMia 
significant  an' 
Envwornnantsl 


effect,  for  wtiich 
(EAa)muatbs 


(b)*  *  • 

(1)  The  exposure  limits  in  §  1.1310  are 
generally  applicable  to  all  facilities, 
operations  and  transmitters  regulated  by 
the  Commission.  However,  a 
determination  of  compliance  with  the 
exposure  limits  in  §  1.1310  (routine 
environmental  evaluation),  and 
preparation  of  an  EA  if  the  limits  are 
exceeded,  is  necessary  only  for 
facilities,  operations  and  transmitters 
that  fall  into  the  categories  listed  in 
Table  1  of  this  paragraph  (b)(1).  or  those 
specified  in  paragraph  (b)(2)  of  this 
section.  All  other  faciUties,  operations 
and  transmittera  are  categorically 
excluded  from  making  such  studies  or 
preparing  an  EA,  except  as  indicated  in 
paragraphs  (c)  and  (d)  of  this  section. 
For  purposes  of  Table  1,  "rooftop" 
means  the  roof  or  otherwise  outside, 
topmost  level  or  levels  of  a  building 
structure  (hat  is  occupied  as  a 
workplace  or  residence  and  where 
either  workers  or  the  general  public  may 
have  access.  The  term  "power"  in 
column  2  of  Table  1  refers  to  total 
operating  power  of  the  transmitting 
operation  in  question  in  terms  of 
effective  radiated  pKJwer  (ERF), 
equivalent  isotropically  radiated  power 
(EIRP),  or  peak  envelope  power  (PEP), 
as  defined  in  §  2.1  of  this  chapter.  For 
the  case  of  the  Cellular  Radiotelephone 
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Service,  subpart  H  of  part  22  of  this 
chapter;  the  Personal  Communications 
Service,  part  24  of  this  chapter,  the 
Wireless  Communications  Service,  part 
27  of  this  chapter  and  covered 
Specialized  Mobile  Radio  Service 
operations,  part  90  of  this  chapter,  the 
phrase  "total  power  of  all  channels"  in 


column  2  of  Table  1  means  the  sum  of 
the  ERP  or  EIRP  of  all  co-located 
simultaneously  operating  transmitters  of 
the  facility.  When  applying  the  criteria 
of  Table  1.  radiation  in  all  directions 
should  be  considered.  For  the  case  of 
transmitting  facilities  using  sectorized 
transmitting  antennas,  applicants  and 


licensees  should  apply  the  criteria  to  all 
transmitting  channels  in  a  given  sector, 
noting  that  for  a  highly  directional 
antenna  there  is  relatively  little 
contribution  to  ERP  or  EIRP  summation 
for  other  directions. 


Table  1 .— TRAh4SMiTTERS,  Facilities  and  Operations  Subject  to  Routine  Environmental  Evaluation 


Service  (Title  47  CFR  Rule  Part) 


Evaluation  required  if 


Wireless  Communications  Serv«e  (for  those  services  with  similar  or  identical  operating  characteristics  or  functions    All  irKiuded. 


to  ttie  Digital  Audk)  Radio  Service)  (part  27). 
Wireless  Communications  Service  (for  those  services  with  similar  or  identical  operating  characteristics  or  functions 
to  the  Multipoint  Distribution  Service.  Cellular  Radiotelephone  Service,  Personal  Communications  Service,  Pag- 
ing or  Radiotelephone  Sennce,  or  Paging  Operations  or  "covered"  Specialized  Mot)tie  Radio  Services  within  the 
Private  Larxl  Mobile  Radio  Services)  (part  27). 


Total  power  of  aM  channels 
>  2000  W  ERP  (3280  W 
EIRP) 


(2)  Mobile  and  portable  transmitting 
devices  that  operate  in  the  Cellular 
Radiotelephone  Service,  the  Personal 
Communications  Services  (PCS),  the 
Wireless  Communications  Service,  the 
Satellite  Conmiunications  Services,  the 
Maritime  Services  (ship  earth  stations 
only)  covered  Specialized  Mobile  Radio 
Service,  providers  authorized  imder 
subpart  H  of  part  22,  part  24.  part  25, 
part  27,  part  80,  and  part  90  of  this 
chapter  are  subject  to  routine 
environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use,  as  specified  in 
§§2.1091  and  2.1093  of  this  chapter. 


3.  New  paragraph  (a)(9)  is  added  to 
§  1.2102  to  read  as  follows: 


§1.2102    Eligibility  of  applications  for 
competitive  biddinig. 

(a)  *  *  * 

(9)  Wireless  Conmiunications  Service 
(WCS)  (see  part  27  of  this  chapter). 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authoritjr:  Section  4,  302,  303,  and  307  of 
the  Commimications  Act  of  1934,  as 
amended,  47  U.S.C  sections  154,  302,  303 
and  307,  unless  otherwise  noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Remove  the  existing  entries  for 
2300-2450  MHz. 


b.  Add  entries  in  numerical  order  for 
2300-2450  MHz. 

c.  In  the  International  Footnotes 
imder  heading  I.,  add  footnotes  S5.150, 
S5.282  ,  S5.393,  S5.394,  S5.395.  and 
S5.396  in  numerical  order. 

d.  In  the  International  Footnotes 
under  heading  n.,  remove  footnotes 
750B,  751,  751A,  and  751B. 

e.  Remove  United  States  footnote 
US253. 

f.  Add  United  States  footnotes 
USIxxx]  and  USlyyy], 

g.  Revise  United  States  footnotes 
US276  and  US328. 

h.  Revise  Government  footnote  G2. 

i.  Add  Government  footnotes  G120, 
G123  and  G124  in  nimierical  order. 

The  revisions  and  additions  read  as 
follows: 

§2.106    labia  of  Frequency  Allocatlona. 


International  table 

United  States  table 

FCC  use  designators 

Regkxi  1— eilocation  MHz 
(1) 

Region  2— alloca- 
tion MHz 

(2) 

Region  3— alloea- 
tionMHz 

(3) 

Government 
Allocation  MHz 

(4) 

Non-Govemment 
Allocation  MHz 

(5) 

Rule  part(s) 
(6) 

Special-uae  Im- 
quencies 

(7) 

* 
• 

2300-2305 

FIXED 

MOBILE 

Amateur 

Radiolocation 

• 

2300-2305 

FIXED 

MOBILE 

RADIOLOCATION 

Amateur 

S5.394 

* 

2300-2305 

FIXED 

MOBILE 

RADIOLOCATION 

Amateur 

• 

2300-2305 
G123 

2300-2305 
Aniateur 

Amateur  (97) 

• 

2305-2310 
FIXED 

MOBILE 
Antateur    . 
Radioiocation 

2306-2310 
FIXED 

MOBILE 

RADIOLOCATION 
Amateur 
S5.394 

2305-2310 
FIXED 

MOBILE 

RADIOLOCATION 

Amateur 

2305-2310 
USxxx  G1 23 

2305-2310 
FIXED 

MOBILE 

RADIOLOCATION 
Amateur 
USxxx 

WIRELESS  COM- 
MUNICATIONS 
(27) 

Amateur  (97) 
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miamatiofwl  tiMa 

Unttad  StMaa  tabto 

FCCuaed 

BtiQpttKjn 

Ragton  1— allocation  MHz 

Region  2— aloca- 
ttonMHz 

Rag«n  3— aioca- 
tlonMHz 

GOWTYTMnl 

AlocflHonMHz 

Non-QMarnmanI 
AMocallon  MHz 

Rul«part(8) 

SpeciaMjae  tre- 

quer«:ias 

(1) 

(2) 

(3) 

(4) 

(5) 

(8) 

(7) 

2310-2320 

2310-2320 

2310-2320 

2310-2320 

2310-<!AAI 

» 

BROAOCASTING- 
SATEUJTE 
US327 

WIRELESS  COM- 
MUNICATIONS 
(27) 

DigRal  Aiidk)  Radk) 
Sarvicaa. 

FIXED                    — 

FIXED 

FIXED 

Fixed 

RXED 

MOBILE 

MOBILE 

MOBILE 

MotiltaUSyyy 

MOBILE  USyyy 

Amataur 

RADIOLOCATION 

RADIOLOCATION 

Radkitoctfion  02 

RADIOLOCATION 

Radiolocabon 

Amalatf 

Amataur 

. 

55  396 

55.393  55  394 
55.396 

55.393  55.396 

56.396  US327 
U5328G120 

55.396  US328 

2320-2345 

2320-2345 

2320-2345 

2320-2346 

2320-2345 

BROADCASTING- 
SATELLITE  US 
327 

Digital  Audk)  Rado 
Services. 

FIXED 

FIXED 

FIXED 

Fixed 

MOBILE 

MOBILE 

MOBILE 

MobiieUS276 

Mobile  US276 

Amataur 

RADIOLOCATION 

RADIOLOCATION 

Amataur 

Amateur 

S5.396 

55.383  55  394 
55.396 

55.393  56.396 

55.396  US327 
US328G120 

55.396  US328 

2345-2360 

2346-2360 

2345-2360 

2345-2360 

2346-2360 
BROADCASTING 

SATELLITE 

US327 

WIRELESS  COM- 
MUNICATIONS 
(27) 

Digital  Audio  Rado 
Servic«s. 

FIXED 

FIXED 

FIXED 

Fixed 

FIXED 

MOBILE 

MOBILE 

MOBILE 

MoMeU5yyy 

MOBILE  USyyy 

Amateur 

RADIOLOCATION 

RADIOLOCATION 

Radiolocation  G2 

RADIOLOCATION 

Radioiocatnn 

Amateur 

Amateur 

S5  395 

55  393  55  394 
55  396 

55.393  56.396 

55.396  U5327 
U5328Q120 

55.396  US328 

2360-2390 

2360-2390 

2360-2390 

2360-2390 

2360-2390 

FIXED 

FIXED 

FIXED 

MOBILE  U5276 

MOBILE  US276 

MOBILE 

MOBILE 

MOBILE 

RADIOLOCATION 
02 

Fixed 

• 

Amateur 

RADIOLOCATION 

RADIOLOCATION 

Radiolocation 

Amateur 
55  394 

Amateur 

G120 

2390-2400 

2390-2400 

2390-2400 

2390-2400 

2390-2400 

FIXED 

FIXED 

FIXED 

AMATEUR 

AMATEUR  (97) 

MOBILE 

MOBILE 

MOBILE 

Radio  Frequency 
Devices  (16) 

Amateur 

RADIOLOCATION 

RADIOLOCATION 

Radiolocation 

Amateur 
55.394 

Amateur 

G122 

- 

2400-2402 

2400-2402 

2400-2402 

2400-2402 

2400-2402 

FIXED 

FIXED 

FIXED 

Amataur 

Amateur  (97) 

MOBILE 

MOBILE 

MOBILE 

Amateur 

RADIOLOCATION 

RADIOLOCATION 

Radtotocatwn 

Amateur 

Amateur 

55  150  55.282 

55  150  55.282 
55  394 

55  150  55.282 

55.150  0123 

56.150  55.282 

2402-2417 

2402-2417 

2402-2417 

2402-2417 

2402-2417 

— I 

FIXED 

FIXED 

FIXED 

AMATEUR 

AMATEUR  (97) 

MOBILE 

MOBILE 

MOBILE 

Radk)  Frequerwy 
Devic8a(15) 

Amataur 

RADIOLOCATION 

RADIOLOCATION 

Radnlocation 

Amateur 

Amateur 

85.150  55^82 

55.150  55.282 
56  394 

55  150  55782 

55.150  0122 

55.150  55582 

2417-2450 

2417-2450 

2417-2460 

2417-2450 

2417-2450 

FIXED 

FIXED 

FIXED 

Radiolocation  02 

Amataur 

Amateur  (97) 

MOBILE 

MOBILE 

MOBILE 

Amateur 

RADIOLOCATION 

RADIOLOCATION 

Amateur 

55  150  55  282 

Amateur 

55  150  55.282 

55  150  55.282 

55  150  55.282 

55.150  55.282 

55  394 

0124 

• 

• 

• 

• 

• 

• 

• 
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International  Footnotes 

*  •         •         •         * 

I.  New  "S"  Numbering  Scheme 

S5.150    The  following  bands: 
13533-13567  kHz  (centre  frequency  13560 

kPlz). 
26957-27283  kHz  (centre  frequency  27120 

kHz), 
40.66-40.70  MHz  (centre  frequency  40.68 

MHz), 
902-928  MHz  in  Region  2  (centre  frequency 

915  MHz), 
2400-2500  MHz  (centre  frequency  2450 

MHz), 
5725-5875  MHz  (centre  frequency  5800 

MHz),  and 
24-24.25  GHz  (centre  frequency  24.125  GHz) 

are  also  designated  for  industrial,  scientific 
and  medical  (ISM)  applications. 
Radiocommunication  services  operating 
within  these  bands  must  accept  harmful 
interference  which  may  be  caused  by  these 
applications.  ISM  equipment  operating  in 
these  bands  is  subject  to  the  provisions  of  No. 
1815/815.13. 

S5.282     In  the  bands  435-438  MHz.  1260- 
1270  MHz,  2400-2450  MHz,  3400-3410  MHz 
(in  Regions  2  and  3  only)  and  5650-5670 
MHz,  the  amateur-satellite  service  may 
operate  subject  to  not  causing  harmful 
interference  to  other  services  operating  in 
accordance  with  the  Table  (see  No.  S5.43). 
Administrations  authorizing  such  use  shall 
ensure  that  any  harmful  interference  caused 
by  emissions  from  a  station  in  the  amateur- 
satellite  service  is  immediately  eliminated  in 
accordance  with  the  provisions  of  No.  2741/ 
S25.ll.  The  use  of  the  bands  1260-1270  MHz 
and  5650-5670  MHz  by  the  amateur-satellite 
service  is  limited  to  the  Earth-to-space 
direction. 

•  •         •         •         • 

55.393  Additional  allocation:  in  the 
United  States  and  India,  the  band  2310-2360 
MHz  is  also  allocated  to  the  broadcasting- 
satellite  service  (sound)  and  complementary 
terrestrial  sound  broadcasting  service  on  a 
primary  basis.  Such  use  is  limited  to  digital 
audio  broadcasting  and  is  subject  to  the 
provisions  of  Resolution  528  (WAR092). 

55.394  In  the  United  States,  the  use  of  the 
band  23(X>-2390  MHz  by  the  aeronautical 
mobile  service  for  telemetry  has  priority  over 
other  uses  by  the  mobile  services.  In  Canada, 
the  use  of  the  band  2300-2483.5  MHz  by  the 
aeronautical  mobile  service  for  telemetry  has 
priority  over  other  uses  by  the  mobile 
services. 

55.395  In  France,  the  use  of  the  band 
2310-2360  MHz  by  the  aeronautical  mobile 
service  for  telemetry  has  priority  over  other 
uses  by  the  mobile  service. 

55.396  Space  stations  of  the  broadcasting- 
satellite  service  in  the  band  2310-2360  MHz 
operating  in  accordance  with  No.  S5.393  that 
may  affect  the  services  to  which  this  band  is 
allocated  in  other  countries  shall  be 
coordinated  and  notified  in  accordance  with 
Resolution  33.  (Complementary  terrestrial 
broadcasting  stations  shall  be  subject  to 
bilateral  coordination  with  neighboring 
countries  prior  to  their  bringing  into  use. 


United  States  (US)  Footnotes 

*  •         •         •         • 

US276    Except  as  otherwise  provided  for 
herein,  use  of  the  bands  2320-2345  and 
2360-2390  MHz  by  the  mobile  service  is 
limited  to  aeronautical  telemetering  and 
associated  telecommand  operations  for  flight 
testing  of  manned  or  unmanned  aircraft, 
missiles  or  major  components  thereof.  The 
following  four  frequencies  are  shared  on  a  co- 
equal basis  for  telemetering  and  associated 
telecommand  operations  of  expiendable  and 
re-usable  launch  vehicles  whether  or  not 
such  operations  involve  flight  testing:  2332.5, 
2364.5,  2370.5,  and  2382.5  MHz.  All  other 
mobile  telemetering  uses  shall  be  secondary 
to  the  above  uses. 

*  •  •         *  • 

US328    In  the  band  2320-2345  MHz,  the 
mobile  and  radiolocation  services  are 
allocated  on  a  primary  basis  until  1  January 
1997  or  until  broadcasting-satellite  (sound) 
service  has  been  brought  into  use  in  such  a 
manner  as  to  affect  or  be  affected  by  the 
mobile  and  radiolocation  services  in  those 
service  areas,  whichever  is  later.  The 
broadcasting-satellite  (sound)  service  during 
implementation  should  also  take  cognizance 
of  the  expendable  and  reusable  launch 
vehicle  frequencies  2312.5,  2332.5,  and 
2352.5  MHz,  to  minimize  the  impact  on  this 
mobile  service  use  to  the  extent  possible. 

*  •  *         *         • 

US(xxx]  In  the  2305-2310  MHz  band, 
airborne  and  sf>ace-to-Earth  operations  are 
prohibited.  Additionally,  in  the  2305-2310 
MHz  band.  Wireless  Communications 
Service  operations  within  50  kilometers  of 
35"'20'  North  Latitude  and  116''53'  West 
Longitude  shall  be  coordinated  on  a  case-by- 
case  basis  through  the  frequency  assignment 
subcommittee  in  order  to  minimize  harmful 
interference  to  NASA's  Goldstone  Deep 
Space  facility. 

USIyyyl  The  bands  2310-2320  and  2345- 
2360  K^iz  are  also  available  for  aeronautical 
telemetering  and  associated  telecommand 
operations  for  flight  testing  of  manned  or 
unmanned  aircraft,  niissiles  or  major 
components  thereof  on  a  secondary  basis  to 
the  Wireless  Communications  Service.  The 
following  two  frequencies  are  shared  on  a  co- 
equal basis  for  telemetering  and  associated 
teleconunand  operations  of  expendable  and 
re-usable  launch  vehicles  whether  or  not 
such  operations  involve  flight  testing:  2312.5 
and  2352.5  MHz.  Other  mobile  telemetering 
uses  may  be  provided  on  a  non-interference 
basis  to  the  above  uses. 


Government  Footnotes 

***** 

G2    In  the  bands  216-225,  420-450 
(except  as  provided  by  US217),  890-902, 
928-942,  1300-1400,  2310-2390,  2417-2450, 
2700-2900,  5650-5925,  and  9000-9200  MHz, 
the  Ckivemment  radiolocation  is  limited  to 
the  military  services. 
•  •         •  *         • 

Gl  20    Development  of  airborne  primary 
radars  in  the  band  2310-2390  MHz  with  peak 
transmitter  power  in  excess  of  250  watts  for 
use  in  the  United  States  is  not  permitted. 


Gl  23    The  bands  2300-23 10  and  2400- 
2402  MHz  were  identified  for  reallocation, 
effective  August  10, 1995.  for  exclusive  non- 
Ck>vernment  use  under  Title  VI  of  the 
Omnibus  Budget  Reconciliation  Act  of  1993. 
Effective  August  10, 1995,  any  (k>vaTunent 
operations  in  these  bands  are  on  a  non- 
interference basis  to  authorized  non- 
Govemment  operations  and  shall  not  hinder 
the  implementation  of  any  non-Ck>venunent 
operations. 

G124     The  band  2417-2450  MHz  was 
identified  for  reallocation,  effective  August 
10, 1995,  for  mixed  Ck>vemment  and  non- 
Ckivemment  use  under  Title  VI  of  the 
Omnibus  Budget  Reconciliation  Act  of  1993. 

3.  Section  2.1091  is  ameDded  by 
revising  the  first  sentence  in  paragraph 
(c)  to  read  as  follows: 

§  2. 1 091    Radlofrequency  radiation 
exposure  evaluation:  ntobile  and 
unlicensed  devices. 

***** 

(c)  Mobile  devices  that  operate  in  the 
(Dellular  Radiotelephone  Service,  the 
Personal  Communications  Services,  the 
Wireless  Communications  Service,  the 
Satellite  (Hommunications  Services,  the 
Maritime  Services  and  the  Specialized 
Mobile  Radio  Service  authorized  under 
subpart  H  of  part  22  of  this  chapter,  part 
24  of  this  chapter,  part  25  of  this 
chapter,  part  27  of  this  chapter  (only 
mobile  devices  with  similar  pr  identical 
operating  characteristics  to  those 
authorized  under  subpart  H  of  part  22, 
part  24,  and  "covered"  SMR  under  part 
90  of  this  chapter],  part  80  of  this 
chapter  (ship  earth  station  devices  only) 
and  part  90  of  this  chapter  ("covered" 
SMR  devices  only,  as  defined  in  the 
note  to  Table  1  of  §  1.1307(b)(1)  of  this 
chapter),  are  subject  to  routine 
environmental  evaluation  for  RF 
exposing  prior  to  equipment 
authorization  or  use  if  their  effective 
radiated  power  (ERF)  is  1.5  watts  or 
more.  *   *   • 
***** 

4.  Section  2.1093  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  to  read  as  follows: 

§2.1093    Radlofrequency  radiation 
exposure  evaluation:  portable  devices. 

***** 

(c)  Portable  devices  that  operate  in  the 
Cellular  Radiotelephone  Service,  the 
Personal  Communications  Services,  the 
Wireless  Communications  Service,  the 
Satelhte  Communications  services,  the 
Maritime  Services  and  the  Speciahzed 
Mobile  Radio  Service  authorized  under 
subpart  H  of  part  22  of  this  chapter,  part 
24  of  this  chapter,  part  25  of  this 
chapter,  part  27  of  this  chapter  (only 
portable  devices  with  similar  or 
identical  operating  characteristics  to 
those  authorized  mider  subpart  H  of 
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part  22.  part  24.  and  "covered"  SMR 
under  part  90  of  this  chapter),  part  80 
of  this  chapter  (ship  earth  station 
devices  only),  part  90  of  this  chapter 
("covered"  SMR  devices  only,  as 
defined  in  the  note  to  Table  1  of 
§  1  1 307(b)(  1 )  of  this  chapter),  and 
portable  unlicensed  personal 
communication  service  and  millimeter 
wave  devices  authorized  under  §  15.253. 
§  15.255  or  subpart  D  of  part  15  of  this 
chapter  are  subject  to  routine 
environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use.  •    •   • 


5.  A  new  part  27  is  added  to  read  as 
follows: 

PART  27— WIRELESS 
COMMUNICATIONS  SERVICE 

SubfMTt  A— OwMnl  Infonnation 

S«t:. 

27  1  Basis  and  purpose. 

27  2  Pennissibie  communications. 

27  3  Other  applicable  rule  parts. 

27.4  Terms  and  definitions. 

Subpart  &— Appllcatlona  and  Lteanaaa 

27.11     Initial  authorization 

27  12     Eligibility 

27  13     License  period 

27  14    Criteria  for  comparative  renewal 

proceedings 
27  15     Geographic  partitioning  and  spectrum 

disaggregation 
27  16     Franchising 

Subpart  C— Tachnlcal  Standard* 

27  51  Equipment  authorization. 

27  52  RF  safety 

27  53  Emission  limits 

27  54  Frequency  stability. 

27.55  Field  strength  limits 

27.56  Antenna  structures,  air  navigation 
safety 

27  57     International  coordination. 

Subpart  D— Compatttlva  Bidding 
Pfocaduraa  for  WCS 

27  201     WCS  subject  to  competitive  bidding 
27.202    Competitive  bidding  mechanisms 
27  203     Withdrawal,  default,  and 

disqualification  payments. 
27  204     Bidding  application  and 

certification  procedures. 
27.205     Submission  of  upfront  payments 
27  206    Submission  of  down  payment  and 

filing  of  long-form  applications 
27.207     Procedures  for  filing  petitions  to 

deny  against  WCS  long-form 

applications. 

Subpart  E— Appiicatlon,  LIcansing,  and 
Procaaaing  Rulaa  tor  WCS 

27.301     Authorization  required 
27  302     Eligibility 

27.303  Formal  and  infonnal  applications 

27.304  Filing  of  WCS  applications,  fees, 
and  numbers  of  copies. 


27.305  Standard  application  forms  and 
permissive  changes  or  minor 
modifications  for  the  WirelMS 
Corrununications  Service. 

27.306  Miscellaneous  forms. 

27  307     General  application  requirwnents. 
27.308    Technical  content  of  applications; 

maintenance  of  list  of  station  locations. 
27.310    Waiver  of  rules. 
27  311     Oefsctive  applications. 
27  312     Inconsistent  or  conflicting 

applications. 

27.313  Amendment  of  applications  for 
Wireless  Communications  Service  (other 
than  applications  filed  on  FtX  Form 
175) 

27.314  Application  for  temporary 
authorizations. 

27.315  Raceipl  of  application;  applications 
in  the  Wireless  Communications  Service 
filed  on  FtX  Form  175  and  other 
applications  in  the  WCS  Service. 

27.316  Public  notice  period. 

27.317  Dismissal  and  return  of  applications. 
27  318    Ownership  changes  and  agreements 

to  amend  or  dismiss  applications  or 
'pleadings. 

27.319  Oppoeition  to  applications. 

27.320  Mutually  exclusive  applications. 

27.321  Consideration  of  applications. 
27  322     Post-auction  divestitures. 

27.323  Transfer  of  control  or  assignment  of 
station  authorization. 

27.324  Termination  of  authorization. 
AiUbority:  47  U.S.C.  154.  301.  302.  303. 

307.  309  and  332 

Subpart  A— OwMral  Information 


§27.1    Baala  and  purpoaa. 

This  section  contains  the  statutory 
basis  for  the  rules  in  this  part  and 
provides  the  purpose  for  which  this  part 
is  issued. 

(a)  Basis.  The  rules  for  the  Wireless 
Communications  Service  (WCS)  in  this 
part  are  promulgated  under  the 
provisions  of  the  Communications  Act 
of  1934.  as  amended,  that  vest  authority 
in  the  Federal  Communications 
Commission  to  regulate  radio 
transmission  and  to  issue  licenses  for 
radio  stations. 

(b)  Purpose.  This  part  states  the 
conditions  under  which  the  2305-2320 
MHz  and  2345-2360  MHz  bands  are 
made  available  and  licensed  for  the 
provision  of  WCS. 

(c)  Scope.  The  rules  in  this  part  apply 
only  to  stations  authorized  under  this 
part. 

f  27 Jt    ParmiaaiMa  communlcationa. 

Subject  to  the  rules  in  this  part,  fixed, 
mobile  and  radiolocation  services  may 
be  provided  using  the  2305-2320  and 
2345-2360  MHz  bands.  In  addition, 
satellite  digital  audio  radio  service 
(DARS)  may  be  provided  using  the 
2310-2320  and  2345-2360  MHz  bands. 
Satellite  DARS  service  shall  be  provided 
in  manner  consistent  with  part  25  of 
this  chapter. 


127.3    Oltiar  appHcaMa  nila  pana. 

Other  FCC  rule  parts  in  this  chapter 
applicable  to  the  Wireless 
Commimications  Service  include  the 
following: 

(a)  Part  0.  Part  0  of  this  chapter 
describes  the  Commission's 
organization  and  delegations  of 
authority.  Fart  0  of  this  chapter  also  lists 
available  Commission  pubUcations. 
standards  and  procedures  for  access  to 
Commission  records,  and  location  of 
Commission  Field  Offices. 

(b)  Part  1.  Part  1  of  this  chapter 
includes  rules  of  practice  and  procedure 
for  license  applications,  adjudicatory 
proceedings,  procedures  for 
reconsideration  and  review  of  the 
Commission's  actions;  provisions 
concerning  violation  notices  and 
forfeiture  proceedings;  competitive 
bidding  procedures,  and  the 
environmental  requirements  that,  if 
applicable,  must  be  complied  with  prior 
to  the  initiation  of  construction. 

(c)  Part  2.  Part  2  of  this  chapter 
contains  the  Table  of  Frequency 
Allocations  and  special  requirements  in 
international  regulations, 
recommendations,  agreements,  and 
treaties.  Part  2  of  this  chapter  also 
contains  standards  and  procedures 
concerning  the  marketing  and 
importation  of  radio  frequency  devices, 
and  for  obtaining  equipment 
authorization. 

(d)  Pan  5.  Part  5  of  this  chapter 
contains  rules  prescribing  the  manner  in 
which  parts  of  the  radio  frequency 
spectrujn  may  be  made  available  for 
experimentation. 

(e)  Part  1 7.  Part  1 7  of  this  chapter 
contains  requirements  for  construction, 
marking  and  lighting  of  antenna  towers. 

(f)  Part  25.  Part  25  of  this  chapter 
contains  the  requirements  for  satellite 
communications,  including  the  sateUite 
DARS. 

(g)  Part  68.  Part  68  of  this  chapter 
contains  technical  standards  for 
connection  of  terminal  equipment  to  the 
telephone  network. 

127.4    Tarms  and  daflnHlons. 

Assigned  frequency.  The  center  of  the 
frequency  band  assigned  to  a  station. 

Authorized  bandwidth.  The 
maximum  width  of  the  band  of 
frequencies  permitted  to  be  used  by  a 
station.  This  is  normally  considered  to 
be  the  necessary  or  occupied 
bandwidth,  whichever  is  greater. 

Average  terrain.  The  average  elevation 
of  terrain  between  3  and  16  Idlometers 
&om  the  antenna  site. 

Effective  Radiated  Power  (ej-.p.)  (in  a 
given  direction).  The  product  of  the 
power  supplied  to  the  antenna  and  its 
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gain  relative  to  a  half-wave  dipole  in  a 
given  direction. 

Equivalent  Isotropically  Radiated 
Power  (e.ix.p.).  The  product  of  the 
power  supplied  to  the  antenna  and  the 
antenna  gain  in  a  given  direction 
relative  to  an  isotropic  antenna. 

Fixed  Service.  A  radio  commimication 
service  between  specified  fixed  points. 

Fixed  Station.  A  station  in  the  fixed 
service. 

Land  Mobile  Service.  A  mobile  service 
between  base  stations  and  land  mobile 
stations,  or  between  land  mobile 
stations. 

Land  Mobile  Station.  A  mobile  station 
in  the  land  mobile  service  capable  of 
surface  movement  within  the 
geographic  limits  of  a  country  or 
continent. 

Land  Station.  A  station  in  the  mobile 
service  not  intended  to  be  used  while  in 
motion. 

Mobile  Service.  A  radio 
conununication  service  between  mobile 
and  land  stations,  or  between  mobile 
stations. 

Mobile  Station.  A  station  in  the 
mobile  service  intended  to  be  used 
while  in  motion  or  during  halts  at 
unspecified  points. 

National  Geodetic  Reference  System 
(NGRS).  The  name  given  to  all  geodetic 
control  data  contained  in  the  National 
Geodetic  Survey  (NGS)  data  base. 
(Source:  National  Geodetic  Survey,  U.S. 
Department  of  Commerce) 

Radiodetermination.  The 
determination  of  the  position,  velocity 
and/or  other  characteristics  of  an  object, 
or  the  obtaining  of  information  relating 
to  these  parameters,  by  means  of  the 
propagation  properties  of  radio  waves. 

Radiolocation.  Radiodetermination 
used  for  purposes  other  than  those  of 
radionavigation. 

Radionavigation.  Radiodetermination 
used  for  the  purpose  of  navigation, 
including  obstruction  warning. 

Satellite  Digital  Audio  Radio  Service 
("satellite  DARS").  A 
radiocommunication  service  in  which 
compact  disc  quality  programming  is 
digitally  transmitted  by  one  or  more 
space  stations. 

Wireless  Communications  Service.  A 
radiocommimication  service  that 
encompasses  fixed,  mobile,  satellite 
DARS,  and  radiolocation  services. 

Subpart  B— Applications  and  Licenses 

§27.11    Initial  authorization. 

(a)  An  applicant  must  file  an 
application  for  an  initial  WCS 
authorization. 

(b)  The  initial  WCS  authorizations 
shall  be  granted  for  [XX]  megahertz  of 
spectrum  and  shall  be  on  a 
[geographical  basis  to  be  determined]. 


(c)  The  initial  WCS  authorizations 
shall  be  a  blanket  Ucense.  Applications 
for  individual  sites  are  not  required  and 
will  not  be  accepted. 

§27.12    EllgibUlty. 

Any  entity,  other  than  those 
precluded  by  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  310,  is  eligible  to 
hold  a  license  under  this  part. 

§  27.1 3    Licanaa  period. 

Licenses  shall  be  granted  for  ten  year 
terms  from  the  date  of  original  issuance 
or  renewal. 

§27.14    Critaria  for  comparative  renewal 
procaadinga. 

(a)  A  renewal  applicant  involved  in  a 
comparative  renewal  proceeding  shall 
receive  a  preference,  commonly  referred 
to  as  a  renewal  expectancy,  which  is  the 
most  important  comparative  factor  to  be 
considered  in  the  proceeding,  if  its  past 
record  for  the  relevant  license  period 
demonstrates  that  the  renewal 
applicant: 

(1)  Has  provided  "substantial"  service 
during  its  past  Ucense  term.  In  addition, 
the  communications  provided  must  be 
sound,  favorable,  and  substantially 
above  a  level  of  mediocre  service  which 
might  just  minimally  warrant  renewal: 
and 

(2)  Has  substantially  complied  with 
applicable  Commission  rules,  policies 
and  the  Communications  Act. 

(b)  At  five  and  ten  years  from  the  date 
of  original  issuance  or  renewal,  the 
licensee  shall  report  to  the  Commission 
what  it  has  built  and  the  percentage  of 
its  service  area  population  that  it  serves. 
The  Commission  shall  take  these  reports 
into  account  during  its  consideration  of 
the  renewal  application. 

§  27.1 5    Qaographic  partitioning  and 
spaetfum  diaaggragation. 

(a)  Geographic  partitioning  and 
spectrum  disaggregation  are  permitted 
without  restriction. 

(b)  In  the  event  that  the  WCS  license 
is  partitioned  or  disaggregated,  any 
partitionee/disaggregatee  shall  be 
authorized  to  hold  its  license  for  the 
remainder  of  the  partitioner's/ 
disaggregatOT's  original  ten-year  license 
term. 

§27.16    Franchialng. 

In  the  event  that  the  WCS  licensee 
franchises  portions  of  its  spectrum  and 
geographic  service  area  on  a  leased 
basis,  Qie  WCS  licensee  shall  retain 
ultimate  responsibility  for  meeting 
interference  and  other  licensing 
requirements. 


Subpart  C— Tachnlcal  Standarda 

§  27.51    Equipment  authonzaUon. 

(a)  Each  transmitter  utilized  for 
operation  imder  this  part  and  each 
transmitter  marketed,  as  set  forth  in 

§  2.803  of  this  chapter,  must  be  of  a  type 
that  has  been  authorized  by  the 
Commission  under  its  type  acceptance 
procedvue. 

(b)  The  Conunission  periodically 
publishes  a  list  of  type  accepted 
equipment,  entiUed  "Radio  Equipment 
List,  Equipment  Accepted  for 
Licensing."  Copies  of  this  list  are 
available  for  pubUc  reference  at  the 
Commission's  offices  in  Washington, 
D.C.,  at  each  of  its  field  offices,  and  may 
be  ordered  from  its  copy  contractor. 

(c)  Any  manufacturer  of  radio 
transmitting  equipment  to  be  used  in 
these  services  may  request  equipment 
authorization  following  the  procedures 
set  forth  in  subpart  J  of  part  2  of  this 
chapter.  Equipment  authorization  for  an 
individual  transmitter  may  be  requested 
by  an  applicant  for  a  station 
authorization  by  following  the 
procedures  set  forth  in  part  2  of  this 
chapter.  Such  equipment  if  approved  or 
accepted  will  not  normally  be  included 
in  the  Commission's  Radio  Equipment 
List  but  urill  be  individually  enumerated 
on  the  station  authorization. 

§27.52    RFaafaty. 

Licensees  and  manufacturers  are 
subject  to  the  radio  frequency  radiation 
exposure  requirements  specified  in 
§§  1.1307(b).  2.1091,  and  2.1093  of  this 
chapter,  as  appropriate.  Applications  for 
equipment  authorization  of  mobile  or 
portable  devices  operating  under  this 
section  must  contain  a  statement 
confirming  compliance  with  these 
requirements  for  both  fundamental 
emissions  and  unwanted  emissions. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 

§27.53    Emisaionllmits. 

(a)  The  peak  power  of  any  emission 
outside  the  licensee's  bands  of  operation 
shall  be  attenuated  below  the  maximiun 
peak  spectral  power  density  (p)  within 
the  band  of  operation  by  the  following 
amounts: 

(1)  For  fixed  operations:  By  a  factor 
not  less  than  43  +  10  log  (p)  dB  on  all 
frequencies  between  2300  and  2305 
MHz  and  above  2360  MHz;  and  not  less 
than  70  +  10  log  (p)  dB  on  all 
frequencies  below  2300  MHz  and 
between  2320-2345  MHz  band; 

(2)  For  mobile  operations:  By  a  factor 
not  less  than  43  +  10  log  (p)  dB  on  all 
frequencies  between  2300  and  2305 
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MHz.  between  2320  and  2345  MHz.  and 
above  2360  MHz;  and  not  less  than  70 
■*-  10  log  (p)  dB  on  all  frequencies  below 
2300  MHz: 

(3)  For  the  purposes  of  this  section, 
radiolocation  shall  be  classified  as 
either  a  fixed  or  mobile  service, 
depending  upon  the  application;  and 

(4)  Compliance  with  these  provisions 
is  based  on  the  use  of  measurement 
instrumentation  employing  a  resolution 
bandwidth  of  1  MHz  or  greater. 
However,  in  the  1  MHz  bands 
immediately  outside  and  adjacent  to  the 
frequency  bands  of  operation  a  smaller 
resolution  bandwidth  of  at  least  one 
percent  of  the  emission  bandwidth  of 
the  fundamental  emission  of  the 
transmitter  may  be  employed,  provided 
the  measured  energy  is  integrated  to 
provide  the  total  energy  in  a  1  MHz 
bandwidth. 

(b)  For  WCS  satellite  DARS 
operations:  The  limits  set  forth  in 
§  25.202(f)  of  this  chapter  apply. 

(c)  When  measuring  the  emission 
limits,  the  nominal  carrier  frequency 
shall  be  adjusted  as  close  to  the  edges, 
both  upper  and  lower,  of  the  license's 
bands  of  operation  as  the  design 
permits 

(d)  When  an  emission  outside  of  the 
authorized  bandwidth  causes  harmful 
interference,  the  Commission  may.  at  its 
discretion,  require  greater  attenuation 
than  specified  in  this  section. 

$27.54    Fr»qu«ncy  stabUlty. 

The  frequency  stability  shall  be 
sufficient  to  ensure  that  the 
fundamental  emissions  stay  within  the 
authorized  bands  of  operation 

$  27.55    FMd  strength  limit*. 

If  geographic  partitioning  is 
employed,  the  predicted  or  measured 
median  field  strength  at  any  location  on 
the  border  of  the  WCS  service  area  shall 
not  exceed  47  dBuV/m  unless  the 
parties  agree  to  a  higher  field  strength. 

$  27.56    Antenna  structures;  air  navigation 
safety. 

.A  licensee  that  owns  its  antenna 
structures  must  not  allow  these  antenna 
structures  to  become  a  hazard  to  air 
navigation.  In  general,  antenna  structure 
owners  are  responsible  for  registering 
antenna  structiu^»s  with  the  FCC  if 
required  by  part  17  of  this  chapter,  and 
for  installing  and  maintaining  any 
required  marking  and  lighting. 
However,  in  the  event  of  default  of  this 
responsibility  by  an  antenna  structure 
owner,  the  FCC  permittee  or  licensee 
authorized  to  use  an  affected  antenna 
structure  will  be  held  responsible  by  the 
FCC  for  ensuring  that  the  antenna 
structure  continues  to  meet  the 


requirements  of  part  17  of  this  chapter. 
See  §  17.6  of  this  chapter. 

(a)  Marking  and  lighting.  Antenna 
structures  must  be  marked,  lighted  and 
maintained  in  accordance  with  part  1 7 
of  this  chapter  and  all  applicable  rules 
and  requirements  of  the  Federal 
Aviation  Administration. 

(b)  Maintenance  contracts.  Antenna 
structure  owners  (or  licensees  and 
permittees,  in  the  event  of  default  by  an 
antenna  structure  owner)  may  enter  into 
contracts  with  other  entities  to  monitor 
and  carry  out  necessary  maintenance  of 
antenna  structures.  Antenna  structure 
owners  (or  licensees  and  permittees,  in 
the  event  of  default  by  an  antenna 
structure  owner)  that  make  such 
contractual  arrangements  continue  to  be 
responsible  for  the  maintenance  of 
antenna  structures  in  regard  to  air 
navigation  safety. 

{  27.57    Intematlonai  coordination. 

WCS  operations  shall  protect  existing 
Canadian  and  Mexican  operations  in  the 
2305-2320  and  2345-2360  MHz  bands. 
WCS  operations  along  the  US/Canadian 
and  US/Mexican  border  areas  shall  be 
subject  to  coordination,  as  appropriate. 
In  addition,  satellite  DARS  operations 
on  WCS  spectrum  shall  be  subject  to 
international  coordination  procedures. 

Subpart  D — Competitive  Bidding 
Procedures  for  WCS 

S  27.201    WCS  subject  to  competitive 
bidding. 

Mutually  exclusive  initial 
applications  to  provide  WCS  service  are 
subject  to  competitive  bidding 
procedures.  In  addition  to  the  rules  set 
forih  in  this  subpari.  the  following 
competitive  bidding  rules  found  in  pari 
1 ,  subpari  Q.  of  this  chapter  shall  apply 
to  WCS:  §§  1.2101.  1.2102.  1.2103, 
1  2104(a)  through  (f),  (h)  and  (i). 
1  2105(b)  through  (c),  1.2109  and  1.2111 
of  this  chapter. 

§  27.202    Competitive  bidding  mechanisms. 

In  addition  to  the  provisions  of 
t|  1.2104(a)  through  (f),  (h)  and  (i).  the  ' 
following  provisions  will  apply  to  WCS: 

(a)  Tie  bids.  Where  a  tie  bid  occurs, 
the  high  bidder  wiU  be  determined  by 
the  order  in  which  the  bids  were 
received  by  the  Commission. 

(b)  Maximunn  bid  increments.  The 
Commission  may,  by  announcement 
before  or  during  the  auction,  require 
maximum  bid  increments  in  dollar  or 
percentage  terms. 

$27,203    Withdrawal,  default  and 
disqualification  payments. 

When  the  Commission  conducts  a 
simultaneous  multiple  round  auction 
pursuant  to  section  27.202.  the 


Conunission  will  impose  payments  on 
bidders  who  withdraw  high  bids  during 
the  course  of  an  auction,  or  who  default 
on  payments  due  after  an  auction  closes 
or  who  are  disqualified. 

(a)  Bid  withdmwal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high 
bid  during  the  course  of  an  auction  will 
be  subject  to  a  payment  equal  to  the 
difference  between  the  amount  bid  and 
the  amount  of  the  winning  bid  the  next 
time  the  license  is  offered  by  the 
Commission.  No  withdrawal  payment 
would  be  assessed  if  the  subsequent 
winning  bid  exceeds  the  withdrawn  bid. 
This  payment  amount  will  be  deducted 
from  any  upfront  payments  or  down 
payments  that  the  withdrawing  bidder 
has  deposited  with  the  Commission. 

(b)  Default  or  disqualification  after 
close  of  auction.  If  a  high  bidder 
defaults  or  is  disqualified  after  the  close 
of  such  an  auction,  the  defaulting  bidder 
will  be  subject  to  the  payment  in 
paragraph  (a)  of  this  section  plus  an 
additional  payment  equal  to  3  percent  of 
the  subsequent  winning  bid.  If  the 
subsequent  winning  bid  exceeds  the 
defaulting  bidder's  bid  amount,  the  3 
percent  payment  will  be  calculated 
based  on  the  defaulting  bidder's  bid 
amount.  These  amounts  will  be 
deducted  from  any  up&ont  payments  or 
down  payments  that  the  defaulting  or 
disqualified  bidder  has  deposited  with 
the  Commission. 

(c)  Erroneous  bids.  If  at  any  point 
during  an  auction  an  erroneous  bid  is 
withdrawn  in  the  same  round  in  which 
it  was  submitted,  the  bid  withdrawal 
payment  will  be  the  greater  of: 

fl )  The  minimum  bid  increment  for 
that  license  and  round;  and 

(2)  The  standard  bid  withdrawal 
payment,  as  defined  in  paragraph  (a)  of 
this  section,  calculated  as  if  the  bidder 
had  made  the  minimum  accepted  bid.  If 
an  erroneous  bid  is  withdrawn  in  the 
round  immediately  following  the  round 
in  which  it  was  submitted,  and  the 
auction  is  in  Stage  I  or  Stage  II,  the 
withdrawal  payment  will  be  the  greater 
of: 

(i)  Two  times  the  minimum  bid 
increment  during  the  round  in  which 
the  erroneous  bid  was  submitted:  and 

(ii)  The  standard  withdrawal 
payment,  as  defined  in  paragraph  (a)  of 
this  section,  calculated  as  if  the  bidder 
had  made  a  bid  one  bid  increment  above 
the  minimum  accepted  bid.  If  an 
erroneous  bid  is  withdrawn  two  or  more 
rounds  following  the  round  in  which  it 
was  submitted,  the  bidder  will  not  be 
eligible  for  any  reduction  in  the  bid 
withdrawal  payment  as  defined  in 
paragraph  (a)  of  this  section.  During 
Stage  III  of  an  auction,  if  an  erroneous 
bid  is  not  withdrawn  during  the  round 
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in  which  it  was  submitted,  the  bidder 
will  not  be  eligible  for  any  reduction  in 
the  bid  vnthdrawal  payment  as  defined 
in  paragraph  (a)  of  this  section. 

127.204    Bidding  application  and 
certification  proMdurss. 

(a)  Submission  of  short-form 
application  (FCC  Form  175).  In  order  to 
be  eligible  to  bid,  an  applicant  must 
timely  submit,  by  means  of  electronic 
filing,  a  short-form  application  (FCC 
Form  175).  Unless  otherwise  provided 
by  public  notice,  the  Form  175  need  not 
be  accompanied  by  an  upfix>nt  payment 
(see  §  27.205). 

(1)  All  Form  175s  vdll  be  due  on  the 
date  specified  by  public  notice. 

(2)  "The  Form  175  must  contain  the 
following  information: 

(i)  Identification  of  each  license  on 
which  the  applicant  wishes  to  bid; 

(ii)  The  applicant's  name,  if  the 
applicant  is  an  individual.  If  the 
applicant  is  a  corporation,  then  the 
short-form  application  will  require  the 
name  and  address  of  the  corporate  office 
and  the  name  and  title  of  an  officer  or 
director.  If  the  applicant  is  a 
partnership,  then  the  application  will 
require  the  name,  citizenship  and 
address  of  all  partners,  and,  if  a  partner 
is  not  a  natural  person,  then  the  name 
and  title  of  a  responsible  person  should 
be  included  as  well.  If  the  applicant  is 
a  trust,  then  the  name  and  address  of  the 
trustee  will  be  required.  If  the  applicant 
is  none  of  the  above,  then  it  must 
identify  and  describe  itself  and  its 
principals  or  other  responsible  persons; 

(iii)  The  identity  of  die  person(s) 
authorized  to  make  or  withdraw  a  bid; 

(iv)  Certification  that  the  applicant  is 
legally,  technically,  financially  and 
otherwise  qualified  pursuant  to  section 
308(b)  of  the  Commimications  Act  of 
1934,  as  amended.  The  Commission  will 
accept  applications  certifying  that  a 
request  for  waiver  or  other  relief  from 
the  requirements  of  section  310  is 
pending; 

(v)  Certification  that  the  applicant  is 
in  compliance  with  the  foreign 
owner^ip  provisions  of  section  310  of 
the  Communications  Act  of  1934,  as 
amended; 

(vi)  Certification  that  the  applicant  is 
and  will,  during  the  pendency  of  its 
application(s),  remain  in  compliance 
with  any  service-specific  qualifications 
applicable  to  the  licenses  on  which  the 
applicant  intends  to  bid  including,  but 
not  limited  to,  financial  qualifications. 
The  Commission  may  require 
certification  in  certain  services  that  the 
applicant  will,  following  grant  of  a 
license,  come  into  compliance  with 
certain  service-specific  rules,  including. 


but  not  limited  to,  ownership  eligibility 
limitations; 

(vii)  An  exhibit,  certified  as  truthful 
under  penalty  of  perjury,  identifying  all 
parties  v^rith  whom  the  applicant  has 
entered  into  partnerships,  joint 
ventures,  consortia  or  other  agreements, 
arrangements  or  understandings  of  any 
kind  relating  to  the  licenses  being 
auctioned,  including  any  such 
agreements  relating  to  the  post-auction 
market  structure; 

(viii)  Certification  imder  penalty  of 
perjury  that  it  has  not  entered  and  will 
not  enter  into  any  explicit  or  implicit 
agreements,  arrangements  or 
imderstandings  of  any  kind  with  any 
parties  other  dian  those  identified 
pursuant  to  paragraph  (a)(2)(vii)  of  this 
section  regarding  the  amount  of  their 
bids,  bidding  strategies  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid;  and 

(ix)  Certification  under  penalty  of 
perjury  that  it  is  not  in  default  on  any 
Commission  licenses  and  that  it  is  not 
delinquent  on  any  extension  of  credit 
from  any  federal  agency; 

Note  to  paragraph  (a):  The  Commission 
may  also  request  applicants  to  submit 
additional  information  for  informational 
purposes  to  aid  in  its  preparation  of  required 
reports  to  Congress. 

(b)  Modification  and  amendment  of 
application.  Applicants  will  be 
permitted  to  amend  their  Form  175 
applications  to  make  minor 
amendments  to  correct  minor  errors  or 
defects  such  as  typographical  errors. 
Applicants  will  also  be  permitted  to 
amend  FCC  Form  175  to  make  changes 
to  the  information  required  by 
paragraph  (a)  of  this  section  (such  as 
ownership  changes  or  changes  in  the 
identification  of  parties  to  bidding 
consortia),  provided  such  changes  do 
not  result  in  a  change  in  control  of  the 
applicant  and  do  not  involve  another 
applicant  (or  parties  in  interest  to  an 
applicant)  who  has  applied  for  licenses 
in  any  of  the  same  geographic  license 
areas  as  the  applicant.  Amendments 
which  change  control  of  the  applicant 
will  be  considered  major  amendments. 
An  FCC  Form  175  which  is  amended  by 
a  major  amendment  will  be  considered 
to  be  newly  filed  and  cannot  be 
resubmitted  after  applicable  filing 
deadlines.  See  also  §  1.2105  of  this 
chapter. 

§27.205    Submission  of  upfront  payments. 

(a)  The  Commission  may  require 
applicants  for  licenses  subject  to 
competitive  bidding  to  submit  an 
upfront  payment.  In  that  event,  the 
amount  of  the  upfiont  payment  and  the 
procedures  for  submitting  it  will  be  set 


forth  in  a  public  notice.  No  interest  will 
be  paid  on  upfront  payments. 

(b)  Upfront  payments  must  be  made 
by  wire  transfer. 

(c)  If  the  applicant  does  not  submit  at 
least  the  minimum  upfront  payment,  it 
wiU  be  ineligible  to  bid,  its  application 
will  be  dismissed  and  any  upfront 
payment  it  has  made  will  be  returned. 

(d)  llie  upfront  payment(s)  of  a  bidder 
will  be  credited  toward  any  down 
payment  required  for  licenses  on  which 
the  bidder  is  the  high  bidder.  Where  the 
upfront  payment  amount  exceeds  the 
required  dep>osit  of  a  winning  bidder, 
the  Commission  may  refund  the  excess 
amount  after  determining  that  no  bid 
withdrawal  payments  are  owed  by  that 
bidder. 

(e)  In  accordance  with  the  provisions 
of  paragraph  (d)  of  this  section,  in  the 
event  a  payment  is  assessed  pursuant  to 
§  27.203  for  bid  vdthdrawal  or  default, 
upfront  payments  or  down  payments  on 
deposit  with  the  Commission  will  be 
used  to  satisfy  the  bid  withdrawal  or 
default  payment  before  being  applied 
toward  any  additional  payment 
obligations  that  the  high  bidder  may 
have. 

§  27.206    Submission  of  down  payment  and 
filing  of  long-form  applications. 

(a)  After  bidding  has  ended,  the 
Commission  vdll  identify  and  notify  the 
high  bidder  and  declare  the  bidding 
closed. 

(b)  Within  ten  (10)  business  days  after 
being  notified  that  it  is  a  high  bidder  on 
a  particular  hcense(s),  a  hi^  bidder 
must  submit  to  the  Commission's 
lockbox  bank  such  additional  funds  (the 
"down  payment")  as  are  necessary  to 
bring  its  total  deposits  (not  including 
upfront  payments  applied  to  satisfy  bid 
withdrawal  or  default  payments)  up  to 
twenty  (20)  percent  of  its  high  bid(s). 
This  down  payment  must  be  made  by 
wire  transfer  or  cashier's  check  drawn 
in  U.S.  dollars  from  a  financial 
institution  whose  deposits  are  insured 
by  the  Federal  Deposit  Insurance 
CorpKiration  and  must  be  made  payable 
to  the  Federal  Commimications 
Commission.  Down  payments  will  be 
held  by  the  Commission  until  the  high 
bidder  has  been  awarded  the  Ucense 
and  has  paid  the  remaining  balance  due 
on  the  license,  in  which  case  it  will  not 
be  returned,  or  until  the  winning  bidder 
is  found  unqualified  to  be  a  licensee  or 
has  defaulted,  in  which  case  it  will  be 
returned,  less  applicable  payments.  No 
interest  will  be  paid  on  any  down 
payment. 

(c)  A  high  bidder  that  meets  its  down 
payment  obligations  in  a  timely  manner 
must,  within  ten  (10)  business  days  after 
being  notified  that  it  is  a  high  bidder. 
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submit  an  additional  application  (the 
"long-fomi  application")  pursuant  to 
the  rules  governing  the  service  in  which 
the  applicant  is  the  high  bidder. 
Notwithstanding  any  other  provision  in 
chapter  I  of  title  47  of  the  Code  of 
Federal  Regulations  to  the  contrary, 
high  bidders  need  not  submit  an 
additional  application  filing  fee  with 
their  long-fonn  applications. 
Notwithstanding  any  other  provision  in 
chapter  I  of  title  47  of  the  Code  of 
Federal  Regulations  to  the  contrary,  the 
high  bidder's  long-form  application 
must  be  mailed  or  otherwise  delivered 
to:  Office  of  the  Secretary.  Federal 
Communications  Commission, 
Attention:  Auction  Application 
Processing  Section.  1919  M  Street. 
N.W..  Room  222,  Washington.  DC. 
20554.  An  applicant  that  fails  to  submit 
the  required  long-form  application  as 
required  under  this  section,  and  fails  to 
establish  good  cause  for  any  late-filed 
submission,  shall  be  deemed  to  have 
defaulted  and  will  be  subject  to  the 
payments  set  forth  in  §  27.203. 

(d)  As  an  exhibit  to  its  long-form 
application,  the  applicant  must  provide 
a  detailed  explanation  of  the  terms  and 
conditions  and  parties  involved  in  any 
bidding  consortia,  joint  venture, 
partnership  or  other  agreement  or 
arrangement  it  had  entered  into  relating 
to  the  competitive  bidding  process  prior 
to  the  time  bidding  was  completed. 
Such  agreements  must  have  been 
entered  into  prior  to  the  filing  of  short- 
form  applications  pursuant  to  §  27.204. 

S  27^7    Procedures  for  filing  petitions  to 
deny  against  WCS  long-fonn  appllcatlons. 

(a)  Within  five  (5)  days  after  the 
Commission  gives  public  notice  that  a 
long-form  application  has  been  accepted 
for  filing,  petitions  to  deny  that 
application  may  be  filed.  Any  such 
petitions  must  contain  allegations  of  fact 
supported  by  affidavit  of  a  person  or 
persons  with  personal  knowledge 
thereof,  and  be  served  by  hand  upon  the 
apolicant  or  its  representative. 

(b)  An  applicant  may  file  an 
opposition  to  any  petition  to  deny 
within  three  (3)  days  after  the  deadline 
for  filing  petitions  to  deny.  Allegations 
of  fact  or  denials  thereof  must  be 
supported  by  affidavit  of  a  person  or 
persons  with  personal  knowledge 
thereof,  and  such  opposition  must  be 
served  by  hand  upon  the  petitioner. 

(c)  If  the  Commission  determines  that: 

(1)  An  applicant  is  qualified  and  there 
is  no  substantial  and  material  issue  of 
fact  concerning  that  determination,  it 
will  grant  the  application; 

(2)  An  applicant  is  not  qualified  and 
that  there  is  no  substantial  issue  of  fact 
concerning  that  determination,  the 


Commission  need  not  hold  a  evidentiary 
hearing  and  will  deny  the  application: 
and 

(3)  Substantial  and  material  issues  of 
fact  require  a  hearing,  it  will  conduct  a 
hearing.  The  Commission  may  permit 
all  or  part  of  the  evidence  to  be 
submitted  in  written  form  and  may 
permit  employees  other  than 
administrative  law  judges  to  preside  at 
the  taking  of  written  evidence.  Such 
hearing  will  be  conducted  on  an 
expedited  basis. 

Subpart  E — Application,  Ucansing, 
and  Processing  Ruiss  for  WCS 

§27.301    Authorization  required. 

No  person  shall  use  or  operate  any 
device  for  the  transmission  of  energy  or 
communications  by  radio  in  the  services 
authorized  by  this  part  except  as 
provided  in  this  part. 

{27.302    Eligibility. 

(a)  General.  Authorizations  will  be 
granted  upon  proper  application  if: 

(1)  The  applicant  is  qualified  under 
the  applicable  laws  and  the  regulations, 
policies  and  decisions  issued  under 
those  laws,  including  §§27.101  and 
27.12; 

(2)  There  are  frequencies  available  to 
provide  satisfactory  service;  and 

(3)  The  public  interest,  convenience 
or  necessity  would  be  served  by  a  grant. 

(b)  Alien  ownership.  A  WCS 
authorization  to  provide  Commercial 
Mobile  Radio  Service  may  not  be 
granted  to  or  held  by: 

(1)  Any  alien  or  the  representative  of 
any  alien; 

(2)  Any  corporation  organized  under 
the  laws  of  any  foreign  government; 

(3)  Any  corporation  of  which  more 
than  one-fifth  of  the  capital  stock  is 
owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof  or 
any  corporation  organized  under  the 
laws  of  a  foreign  country;  or 

(4)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  more  than  one- 
fourth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens,  their 
representatives,  or  by  a  foreign 
government  or  representative  thereof,  or 
by  any  corporation  organized  under  the 
laws  of  a  foreign  country,  if  the 
Commission  finds  that  the  public 
interest  will  be  served  by  the  refusal  or 
revocation  of  such  license. 

(c)  A  WCS  authorization  to  provide 
Private  Mobile  Radio  Service  may  not  be 
granted  to  or  held  by  a  foreign 
government  or  a  representative  thereof. 


1 27 J03    Fonnal  and  Informal  appllcatlona. 

(a)  Except  for  an  authorization  under 
any  of  the  conditions  stated  in  section 
308(a)  of  the  Communications  Act  of 
1934  (47  U.S.C.  308(a]),  the  Commission 
may  grant  only  upon  written  application 
received  by  it,  the  following 
authorizadon:  station  licenses; 
modifications  of  Ucenses;  renewals  of 
licenses;  transfers  and  assignments  of 
station  licenses,  or  any  lieht  thereunder. 

(b)  Except  as  may  be  otherwise 
permitted  by  this  part,  a  separate 
written  application  shall  be  filed  for 
each  instrument  of  authorization 
requested.  Applications  may  be: 

U)  "Formal  applications"  where  the 
Commission  has  prescribed  in  this  part 
a  standard  form;  or 

(2)  "Informal  applications"  (normally 
in  letter  form)  where  the  Commission 
has  not  prescribed  a  standard  form. 

(c)  An  informal  application  will  be 
accepted  for  filing  only  if: 

(1)  A  standard  form  is  not  prescribed 
or  clearly  appUcable  to  the 
authorization  requested; 

(2)  It  is  a  docimient  submitted,  in 
duplicate,  with  a  caption  which 
indicates  clearly  the  nature  of  the 
request,  radio  service  involved,  location 
of  the  station,  and  the  application  file 
number  (if  known);  and 

(3)  It  contains  all  the  technical  details 
and  informational  showings  required  by 
the  rules  and  states  clearly  and 
completely  the  facts  involved  and 
authorization  desired. 

§27.304    Filing  of  WCS  applications,  fees, 
and  numbers  of  co|>les. 

(a)  As  prescribed  by  §§  27.305  and 
27.307,  standard  formal  application 
forms  applicable  to  the  WCS  may  be 
obtained  from  either: 

(1)  Federal  Communications 
Commission.  Washington,  DC  20554;  or 

(2)  By  calling  the  Commission's 
Forms  Distribution  Center,  (202)  418- 
3676. 

(b)  AppUcations  for  the  initial 
provision  of  WCS  service  must  be  filed 
on  FCC  Form  175  in  accordance  with 
the  rules  in  §§  27.204  and  27.305  and 
part  1 .  subpart  Q,  of  this  chapter.  In  the 
event  of  mutual  exclusivity  between 
applicants  filing  FCC  Form  175,  only 
auction  winners  will  be  eligible  to  file 
subsequent  lon]^  form  applications  on 
FCC  Form  (XXX]  for  initial  WCS 
licenses.  Mutually  exclusive 
applications  filed  on  Form  175  are 
subject  to  competitive  bidding  under  the 
rules  in  §§  27.204  and  27.305  and  part 

1,  subpart  Q,  of  this  chapter.  WCS 
applicants  filing  Form  (XXX]  need  not 
complete  Schedule  B. 

(c)  All  applications  for  WCS  radio 
station  authorizations  (other  than 


Federal  Register  /  Vol.  61,  No.  225  /  Wednesday,  November  20,  1996  /  Proposed  Rules       59067 


applications  for  initial  provision  of  WCS 
service  filed  on  FCC  Form  175]  shall  be 
submitted  for  filing  to:  Federal 
Communications  Commission, 
Washington,  DC  20554,  Attention:  WCS 
Processing  Section.  Applications 
requiring  fees  as  set  forth  at  part  1, 
subpart  G,  of  this  chapter  must  be  filed 
in  accordance  with  §  0.401(b)  of  this 
chapter. 

(ct)  All  correspondence  or 
amendments  concerning  a  submitted 
application  shall  clearly  identify  the 
name  of  the  applicant,  appUcant 
identification  nvunber  or  Commission 
file  number  (if  known)  or  station  call 
sign  of  the  application  involved,  and 
may  be  sent  directly  to  the  Wireless 
Telecommunications  Bureau, 
Washington,  DC  20554,  WCS  Processing 
Section. 

(e)  Except  as  otherwise  specified,  all 
applications,  amendment*:, 
correspondence,  pleadings  and  forms 
(with  the  exception  of  FCC  Form  175, 
which  is  to  be  filed  electronically 
pursuant  to  §  27.204)  shall  be  submitted 
on  one  original  paper  copy  and  with 
three  microfiche  copies,  including 
exhibits  and  attachments  thereto,  and 
shall  be  signed  as  prescribed  by  §  1.743 
of  this  chapter.  Unless  otherwise 
provided  by  the  FCC,  filings  of  five 
pages  or  less  are  exempt  from  the 
requirement  to  submit  on  microfiche,  as 
well  as  emergency  filings  like  letters 
requesting  special  temporary  authority. 
Those  filing  any  amendments, 
correspondence,  pleadings,  and  forms 
must  simultaneously  submit  the  original 
hard  copy  which  must  be  stamped 
"original".  In  addition  to  the  original 
hard  copy,  those  filing  pleadings, 
including  pleadings  imder  §  1.2108  of 
this  chapter  shall  also  submit  2  paper 
copies  as  provided  in  §  1.51  of  this 
chapter. 

(1)  Microfiche  copies.  Each 
microfiche  copy  must  be  a  copy  of  the 
signed  origin^.  Each  microfiche  copy 
shall  be  a  148  mm  OA  105  mm  negative 
(clear  transparent  characters  appearing 
on  an  opaque  background)  at  240A  to 
270A  reduction  for  microfiche  or 
microfiche  jackets.  One  of  the 
microfiche  sets  must  be  a  silver  halide 
camera  master  or  a  copy  made  on  silver 
halide  film  such  as  Kodak  Direct 
Duplicatory  Film.  The  microfiche  must 
be  placed  in  paper  microfiche  envelopes 
and  submitted  in  a  B6  (125  mm  OA  176 
mm)  or  5  OA  7.5  inch  envelope.  All 
applicants  must  leave  Row  "A"  (the  first 
row  for  page  images)  of  the  first  fiche 
blank  for  in-house  identification 
purposes. 

(2)  All  applications  and  all 
amendments  must  have  the  following 
information  printed  on  the  mailing 


envelope,  the  microfiche  envelope,  and 
on  the  title  area  at  the  top  of  the 
microfiche: 

(i)  The  name  of  the  applicant; 

(ii)  The  type  of  application  (e.g. 
nationwide,  regional,  etc.); 

(iii)  The  month  and  year  of  the 
dociunent; 

(iv)  Name  of  the  docimient; 

(v)  File  number,  applicant 
identification  niunber,  and  call  sign,  if 
assigned;  and 

(vi)  Each  microfiche  copy  of  pleadings 
shall  include: 

(A)  The  month  and  year  of  the 
document; 

(B)  Name  of  the  dociunent; 

(C)  Name  of  the  filing  party;  and 

(D)  File  number,  applicant 
identification  number,  aiul  call  sign,  if 
assigned: 

§  27.305    Standard  application  forms  and 
permissive  changes  or  minor  modifications 
for  the  Wireless  Communications  Service. 

(a)  Applications  for  the  initial 
provision  of  WCS  service  must  be  filed 
electronically  on  FCC  Forms  1 75  and 
175-S. 

(b)  Subsequent  application  by  auction 
winners  or  non-mutually  exclusive 
appUcants  for  WCS  radio  station(s) 
under  this  part.  FCC  Form  [XXX] 
("Application  for  New  or  Modified 
Wireless  Communications  Service 
Under  Part  27")  shall  be  submitted  by 
each  auction  wiimer  for  each  WCS 
license  applied  for  on  FCC  Form  175.  In 
the  event  tiiat  mutual  exclusivity  does 
not  exist  between  applicants  filing  FCC 
Form  175,  the  Commission  will  so 
inform  the  appUcant  and  the  applicant 
will  also  file  FCC  Form  [XXXJ.  Blanket 
licenses  are  granted  for  each  market 
fi«quency  block.  AppUcations  for 
individual  sites  are  not  needed  and  will 
not  be  accepted.  See  §  27.11.  WCS 
appUcants  filing  Form  (XXX]  need  not 
complete  Schedule  B. 

§  27.306    Miscellaneous  forms. 

(a)  Licensee  quaUfications.  FCC  Form 
430  ("Common  Carrier  and  SatelUte 
Radio  Licensee  QuaUfications  Report") 
shall  be  filed  by  Wireless 
Communications  Service  Ucensees  only 
as  required  by  Form  490  (AppUcation 
for  Assignment  or  Transfer  of  Control 
Under  part  22  of  this  chapter). 

(b)  Renewal  of  station  Ucense.  Except 
for  renewal  of  special  temporary 
authorizations.  FCC  Form  405 
("AppUcation  for  Renewal  of  Station 
License")  must  be  filed  in  dupUcate  by 
the  Ucensee  between  thirty  (30)  and 
sixty  (60)  days  prior  to  the  expiration 
date  of  the  Ucense  sought  to  be  renewed. 


f  27J07    Genaral  appllcadon  rsqulrsmsnts. 

(a)  Each  appUcation  (including 
appUcations  filed  on  Forms  175  and 
[X3CX])  for  a  radio  station  authorization 
or  for  consent  to  assignment  or  transfer 
of  control  in  the  WCS  shall  disclose 
fully  the  real  party  or  parties  in  interest 
and  must  include  the  following 
information: 

(1)  A  Ust  of  its  subsidiaries,  if  any. 
Subsidiary  means  any  business  five  per 
cent  or  more  whose  stock,  warrants, 
options  or  debt  securities  are  owned  by 
the  appUcant  or  an  officer,  director, 
stockholder  or  key  management 
personnel  of  the  applicant.  This  list 
must  include  a  description  of  each 
subsidiary's  principal  business  and  a 
description  of  each  subsidiary's 
relationship  to  the  appUcant. 

(2)  A  Ust  of  its  affiUates,  if  any. 
Affiliates  means  any  business  which 
holds  a  five  percent  or  more  interest  in 
the  appUcant,  or  any  business  in  which 
a  five  percent  or  more  interest  is  held  by 
another  company  which  holds  a  five 
percent  interest  in  the  appUcant  (e.g. 
Company  A  owns  5%  of  Company  B 
and  5%  of  Company  C;  Companies  B 
and  C  are  affiUates). 

(3)  A  list  of  the  names,  addresses, 
citizenship  and  principal  business  of 
any  person  holding  five  percent  or  more 
of  each  class  of  stock,  warrants,  options 
or  debt  securities  together  with  the 
amount  and  percentage  held,  and  the 
name,  address,  citizenship  and 
principal  place  of  business  of  any 
person  on  whose  account,  if  other  than 
the  holder,  such  interest  is  held.  If  any 
of  these  persons  are  related  by  blood  or 
marriage,  include  such  relationship  in 
the  statement. 

(4)  In  the  case  of  partnerships,  the 
name  and  address  of  each  partner,  each 
partner's  citizenship  and  the  share  or 
interest  participation  in  the  partnership. 
This  information  must  be  provided  for 
aU  partners,  regardless  of  their 
respective  ownership  interests  in  the 
partnership.  A  signed  and  dated  copy  of 
the  partnership  agreement  must  be       , 
included  in  the  application.  This 
information  must  be  included  in  Exhibit 
V  of  the  appUcation. 

(b)  Each  appUcation  for  a  radio  station 
authorization  in  the  WCS  must: 

(1)  Submit  the  information  required 
by  the  Commission's  rules,  requests, 
and  application  forms; 

(2)  Be  maintained  by  the  applicant 
substantially  accurate  and  complete  in 
all  significant  respects  in  accordance 
with  the  provisions  of  §  1.65  of  this 
chapter;  and 

(3)  Show  compUance  with  and  make 
aU  special  showings  that  may  be 
applicable. 
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(c)  Where  documents,  exhibits,  or 
other  lengthy  showings  already  on  file 
with  the  Commission  contain 
information  which  is  required  by  an 
application  form,  the  application  may 
specifically  refer  to  such  information,  if: 

(1)  The  information  previously  filed  is 
over  one  A4  (21  cm  x  29.7  cm)  or  8.5 

X  11  inch  (21.6  cm  x  27.9  cm)  page  in 
length,  and  all  information  referenced 
therein  is  current  and  accurate  in  all 
significant  respects  under  §  1.65  of  this 
chapter:  and 

(2)  The  reference  states  specifically 
where  the  previously  filed  information 
can  actually  be  found,  including 
mention  of: 

(i)  The  station  call  sign  or  application 
file  number  whenever  the  reference  is  to 
station  files  or  previously  filed 
applications:  and 

lii)  The  title  of  the  proceeding,  the 
docket  number,  and  any  legal  citations, 
whenever  the  reference  is  to  a  docketed 
proceeding.  However,  questions  on  an 
application  form  which  call  for  specific 
technical  data,  or  which  can  be 
answered  by  a  "yes"  or  "no"  or  other 
short  answer  shall  be  answered  as    . 
appropriate  and  shall  not  be  cross- 
referenced  to  a  previous  filing. 

(d)  In  addition  to  the  general 
application  requirements  of  subpart  F  of 
this  part  and  §  1.2105  of  this  chapter, 
applicants  shall  submit  any  additional 
documents,  exhibits,  or  signed  written 
statements  of  fact: 

(1)  As  may  be  required  by  this 
chapter:  and 

(2)  As  the  Commission,  at  any  time 
after  the  filing  of  an  application  and 
during  the  term  of  any  authorization, 
may  require  from  any  applicant, 
permittee,  or  licensee  to  enable  it  to 
determine  whether  a  radio  authorization 
should  be  granted,  denied,  or  revoked. 

(e)  Except  when  the  Commission  has 
declared  explicitly  to  the  contrary,  an 
informational  requirement  does  not  in 
itself  imply  the  processing  treatment  of 
decisional  weight  to  be  accorded  the 
response. 

(n  All  applicants  (except  applicants 
filing  FCC  Fonn  175)  are  required  to 
indicate  at  the  time  their  application  is 
filed  whether  or  not  a  Commission  grant 
of  the  application  may  have  a  significant 
environmental  impact  as  defined  by 
§  1.1307  of  this  chapter.  If  answered 
affirmatively,  the  requisite 
environmental  assessment  as  presc:ribed 
in  S  1  1 3 11  of  this  chapter  must  be  filed 
with  the  application  and  Commission 
environmental  review  must  be 
completed  prior  to  construction.  See 
«» 1.1312  of  this  chapter  All  WCS 
licensees  are  subject  to  a  continuing 
obligation  to  determine  whether 
subsequent  construction  may  have  a 


significant  environmental  impact  prior 
to  undertaking  such  construction  and  to 
otherwise  comply  with  §§  1.1301 
through  1.1319  of  this  chapter.  See 
§  1.1312  of  this  chapter. 

§27.308    Technical  contMit  Of  appHcaOons; 
maintananca  of  llat  of  station  locattons. 

All  applications  required  by  this  part 
shall  contain  all  technical  information 
required  by  the  application  forms  or 
associated  public  notice(s).  Applications 
other  than  initial  applications  for  a  WCS 
license  must  also  comply  with  all 
technical  requirements  of  the  rules 
governing  the  WCS  (see  subparts  C  and 
D  of  this  part  as  appropriate). 

§27.310    Waiver  of  rules. 

(a)  Request  for  waivers.  (1)  Waivers  of 
the  rules  in  this  chapter  may  be  granted 
upon  application  or  by  the  Commission 
on  its  own  motion.  Requests  for  waivers 
shall  contain  a  statement  of  reasons 
sufficient  to  justify  a  waiver.  Waivers 
Mrill  not  be  granted  except  upon  an 
affirmative  showing: 

(i)  That  the  underlying  purpose  of  the 
rule  in  this  chapter  willnot  be  served, 
or  would  be  fiiistrated.  by  its 
application  in  a  particular  case,  and  that 
grant  of  the  waiver  is  otherwise  in  the 
public  interest;  or 

(ii)  That  the  unique  facts  and 
circumstances  of  a  particular  case 
render  application  of  the  rule  in  this 
chapter  inequitable,  unduly 
burdensome  or  otherwise  contrary  to  the 
public  interest.  Applicants  must  also 
show  the  lack  of  a  reasonable 
alternative. 

(2)  If  the  information  necessary  to 
support  a  waiver  request  is  already  on 
file,  the  applicant  may  cross-reference  to 
the  specific  filing  where  it  may  be 
found. 

(b)  Denial  of  waiver,  alternate 
showing  required.  If  a  waiver  is  not 
granted,  the  application  will  be 
dismissed  as  defective  unless  the 
applicant  has  also  provided  an 
alternative  proposal  which  complies 
with  the  Commission's  rules  in  this 
chapter  (including  any  required 
showings). 

§27.311    Oatactlve  applications. 

(a)  Unless  the  Commission  shall 
otherwise  f)ermit.  an  application  will  be 
unacceptable  for  filing  and  will  be 
returned  to  the  applicant  with  a  brief 
statement  as  to  the  omissions  or 
discrepancies  if: 

(1)  The  application  is  defective  with 
respect  to  completeness  of  answers  to 
questions,  informational  showings, 
execution,  or  other  matters  of  a  formal 
character:  or 

(2)  The  application  does  not  comply 
with  the  Commission's  rules. 


regulations,  specific  requirements  for 
additional  information  or  other 
requirements.  See  also  §  1.2105  of  this 
chapter. 

(b)  Some  examples  of  common 
deficiencies  which  result  in  defective 
applications  under  paragraph  (a)  of  this 
section  are: 

(1)  The  application  is  not  filled  out 
completely  and  signed; 

(2)  The  application  (other  than  an 
apphcation  filed  on  FCC  Form  175)  does 
not  include  an  enviroiunental 
assessment  as  required  for  an  action  that 
may  have  a  significant  impact  upon  the 
environment,  as  defined  in  §  1.1307  of 
this  chapter;  or 

(3)  The  application  is  filed  prior  to  the 
public  notice  issued  under  §  27.317 
announcing  the  application  filing  date 
for  the  relevant  auction  or  after  the 
cutoff  date  prescribed  in  that  public 
notice. 

(c)  If  an  applicant  is  requested  by  the 
Commission  to  file  any  documents  or 
any  supplementary  or  explanatory 
information  not  specifically  required  in 
the  prescribed  application  form,  a 
failure  to  comply  with  such  request 
within  a  specified  time  period  will  be 
deemed  to  render  the  application 
defective  and  will  subject  it  to 
dismissal. 

§  27.312    Inconsistent  or  conflicting 
appiicstions. 

While  an  application  is  pending  and 
undecided  under  this  part,  no 
subsequent  inconsistent  or  conflicting 
application  may  be  filed  by  the  same 
applicant,  his  successor  or  assignee,  or 
on  behalf  or  for  the  benefit  of  the  same 
applicant,  his  successor  or  assignee. 

§  27.31 3  Amandmsnt  of  applications  for 
WIrstsss  Communications  Sarvica  (other 
tttan  applicationa  fliad  on  FCC  Form  175). 

This  section  applies  to  all 
applications  for  Wireless 
Communications  Service  other  than 
applications  filed  on  FCC  Form  175. 

(a)  Amendments  as  of  right.  A 
pending  application  may  be  amended  as 
a  matter  of  right  if  the  application  has 
not  been  designated  for  hearing. 

(1)  Amendments  shall  comply  with 
§  27.319.  as  applicable:  and 

(2)  Amendments  which  resolve 
interference  conflicts  or  amendments 
under  §  27.319  may  be  filed  at  any  time. 

(b)  The  Commission  or  the  presiding 
officer  may  grant  requests  to  amend  an 
application  designated  for  hearing  only 
if  a  written  petition  demonstrating  good 
cause  is  submitted  and  properly  served 
upon  the  parties  of  record. 

(c)  Major  amendments,  minor 
amendments.  The  Conunission  will 
classify  all  amendments  as  minor  except 
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in  the  cases  listed  in  this  paragraph  (c). 
An  amendment  shall  be  deemed  to  be  a 
major  amendment  subject  to  §  27.317 
under  any  of  the  follovnng 
circumstances: 

(1)  Change  in  technical  proposal.  If 
the  amendment  results  in  a  substantial 
change  in  the  engineering  proposal  such 
as  (but  not  necessarily  limited  to)  a 
change  in,  or  an  addition  of,  a  radio 
frequency; 

(2)  Amendment  to  proposed  service 
area.  If  the  amendment  extends  the 
reliable  service  area  of  the  proposed 
facilities  outside  its  EA  or  other 
applicable  market  area  as  defined  in 
§27.102;  or 

(3)  A  substantial  change  in  ownership 
or  control. 

(d)  If  a  petition  to  deny  (or  other 
formal  objection)  has  been  filed,  any 
amendment,  requests  for  waiver,  (or 
other  written  communications)  shall  be 
served  on  the  petitioner  by  hand,  unless 
waiver  of  this  requirement  is  granted 
pursuant  to  paragraph  (e)  of  this  section. 
See  also  §  1.2108  of  this  chapter. 

(e)  The  Commission  may  waive  the 
service  requirements  of  paragraph  (d)  of 
this  section  and  prescribe  such 
alternative  procedures  as  may  be 
appropriate  under  the  circumstances  to 
protect  petitioners'  interests  and  to 
avoid  undue  delay  in  a  proceeding,  if  an 
applicant  submits  a  request  for  waiver 
which  demonstrates  that  the  service 
requirement  is  unreasonably 
buidensome. 

(f)  Any  amendment  to  an  application 
shall  be  signed  and  shall  be  submitted 
in  the  same  manner,  and  with  the  same 
number  of  copies,  as  was  the  original 
application.  Amendments  may  be  made 
in  letter  form  if  they  comply  in  all  other 
respects  with  the  requirements  of  this 
chapter. 

(g)  An  application  will  be  considered 
to  be  a  newly  filed  application  if  it  is 
amended  by  a  major  amendment  (as 
defined  in  this  section),  except  in  the 
following  circumstances: 

(1)  The  amendment  reflects  only  a 
change  in  ownership  or  control  found 
by  the  Commission  to  be  in  the  public 
interest; 

(2)  The  amendment  corrects 
typographical  transcription,  or  similar 
clerical  errors  which  are  clearly 
demonstrated  to  be  mistakes  by 
reference  to  other  parts  of  the 
application,  and  whose  discovery  does 
not  create  new  or  increased  frequency 
conflicts; 

(3)  The  amendment  does  not  create 
new  or  increased  frequency  conflicts, 
and  is  demonstrably  necessitated  by 
events  which  the  applicant  could  not 
have  reasonably  foreseen  at  the  time  of 
filing,  such  as,  for  example: 


(i)  The  loss  of  a  transmitter  or  receiver 
site  by  condemnation,  natural  causes,  or 
loss  of  lease  or  option;  or 

(ii)  Obstruction  of  a  proposed 
transmission  path  caused  by  the 
erection  of  a  new  building  or  other 
structure. 

§  27.31 4    Application  for  temporary 
authorizations. 

(a)  In  circumstances  requiring 
immediate  or  temporary  use  of  facilities, 
request  may  be  made  for  special 
temporary  authority  to  install  and/or 
operate  new  or  modified  equipment, 
^y  such  request  may  be  submitted  as 
an  informal  application  in  the  manner 
set  forth  in  §  27.303  and  must  contain 
full  particulars  as  to  the  proposed 
operation  including  all  facts  sufficient 
to  justify  the  temporary  authority  sought 
and  the  public  interest  therein.  No  such 
request  will  be  considered  unless  the 
request  is  received  by  the  Commission 
at  least  10  days  prior  to  the  date  of 
proposed  construction  or  operation  or, 
where  an  extension  is  sought,  expiration 
date  of  the  existing  temporary 
authorization.  A  request  received  within 
less  than  10  days  may  be  accepted  upon 
due  showing  of  sufficient  reasons  for  the 
delay  in  submitting  such  request. 

(b)  Special  temporary  authorizations 
may  be  granted  v^rithout  regard  to  the  30- 
day  public  notice  requirements  of 
§27.317  when: 

(1)  The  authorization  is  for  a  period 
not  to  exceed  30  days  and  no 
application  for  regular  operation  is 
contemplated  to  be  filed; 

(2)  The  authorization  is  for  a  period 
not  to  exceed  60  days  pending  the  filing 
of  an  application  for  such  regular 
operation; 

(3)  The  authorization  is  to  permit 
interim  operation  to  facilitate 
completion  of  authorized  construction 
or  to  provide  substantially  the  same 
service  as  previously  authorized;  or 

(4)  The  authorization  is  made  upon  a 
finding  that  there  are  extraordinary 
circumstances  requiring  operation  in  the 
public  interest  and  that  delay  in  the 
institution  of  such  service  would 
seriously  prejudice  the  public  interest. 

(c)  Temporary  authorizations  of 
operation  not  to  exceed  180  days  may  be 
granted  under  the  standards  of  section 
309(f)  of  the  Commimications  Act  where 
extraordinary  circumstances  so  require. 
Extensions  of  the  temporary 
authorization  for  a  period  of  180  days 
each  may  also  be  granted,  but  the 
renewal  applicant  bears  a  heavy  burden 
to  show  that  extraordinary 
circumstances  warrant  such  an 
extension. 

(d)  In  cases  of  emergency  found  by  the 
Commission,  involving  danger  to  life  or 


property  or  due  to  damage  of 
equipment,  or  during  a  national 
emergency  proclaimed  by  the  president 
or  declared  by  the  Congress  or  during 
the  continuance  of  any  war  in  which  the 
United  States  is  engaged  and  when  such 
action  is  necessary  for  the  national 
defense  or  safety  or  otherwise  in 
furtherance  of  the  war  effort,  or  in  cases 
of  emergency  where  the  Commission 
finds  that  it  would  not  be  feasible  to 
secure  renewal  applications  from 
existing  licensees  or  otherwise  to  follow 
normal  licensing  procedure,  the 
Commission  will  grant  radio  station 
authorizations  and  station  licenses,  or 
modifications  or  renewals  thereof, 
during  the  emergency  found  by  the 
Commission  or  during  the  continuance 
of  any  such  national  emergency  or  war, 
as  special  temporary  licenses,  only  for 
the  period  of  emergency  or  war 
requiring  such  action,  without  the  filing 
of  formal  applications. 

§27.315    Receipt  of  application; 
applications  in  the  Wiralass 
Coiranunicatlons  Service  filed  on  FCC  Form 
175  and  other  appUcatkMis  In  the  WCS 
Senrica. 

(a)  All  applications  for  the  initial 
provision  of  WCS  service  must  be 
submitted  by  means  of  electronic  filing 
on  FCC  Forms  175  and  175-S.  Mutually 
exclusive  initial  applications  in  the 
Wireless  Communications  Service  are 
subject  to  competitive  bidding.  FCC 
Form  [XXX]  ("Application  for  New  or 
Modified  Subscription  Radio  Service 
Radio  Station  Under  Part  27")  must  be 
submitted  by  each  winning  bidder  for 
each  WCS  license  applied  for  on  FCC 
Form  175.  In  the  event  that  mutual 
exclusivity  does  not  exist  between 
applicants  filing  FCC  Form  175.  the 
applicant  will  also  file  FCC  Form  401. 
The  aforementioned  Forms  175,  175-S, 
and  [XXXI  are  subject  to  the  provisions 
of  part  1 ,  subpart  Q,  of  this  chapter 
("Competitive  Bidding  Proceectings") 
and  subpart  D  of  this  part.  Blanket 
licenses  are  granted  fpr  each  market 
frequency  block.  Applications  for 
individual  sites  are  not  needed  and  will 
not  be  accepted.  See  §  27.11. 

(b)  Applications  received  for  filing  are 
given  a  file  number.  The  assignment  of 

a  file  number  to  an  application  is  merely 
for  administrative  convenience  and  does 
not  indicate  the  acceptance  of  the 
application  for  filing  and  processing. 
Such  assignment  of  a  file  number  will 
not  preclude  the  subsequent  return  or 
dismissal  of  the  application  if  it  is  found 
to  be  defective  or  not  in  accordance 
vdth  the  Commission's  rules  in  this 
chapter. 

(c)  Acceptance  of  an  application  for 
filing  merely  means  that  it  has  been  the 
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subject  of  a  preliminary  review  as  to 
completeness.  Such  acceptance  will  not 
preclude  the  subsequent  return  or 
dismissal  of  the  application  if  it  is  found 
to  be  defective  or  not  in  accordance 
with  the  Commission's  rules  in  this 
chapter. 

§27.316    PuMIc  notkw  pwtod. 

(a)  At  regular  intervals,  the 
Commission  will  issue  a  public  notice 
listing: 

(1)  The  acceptance  for  filing  of  all 
applications  and  major  amendments 
thereto; 

(2)  Significant  Commission  actions 
concerning  applications  listed  as 
acceptable  for  filing; 

(3)  Information  which  the 
Commission  in  its  discretion  believes  of 
public  significance.  Such  notices  are 
solely  for  the  purpose  of  informing  the 
public  and  do  not  create  any  rights  in 
an  applicant  or  any  other  person;  or 

(4)  Special  envirorunental 
considerations  as  required  by  part  1  of 
this  chapter. 

(b)  The  Commission  will  not  grant 
any  application  until  expiration  of  a 
period  of  seven  (7)  days  following  the 
issuance  date  of  a  public  notice  listing 
the  application,  or  any  major 
amendments  thereto,  as  acceptable  for 
filing.  Provided,  that  the  Commission 
will  not  grant  an  application  Hied  on 
Form  (XXX)  filed  either  by  a  winning 
bidder  or  by  an  applicant  whose  Form 
175  application  is  not  mutually 
exclusive  with  other  applicants,  until 
the  expiration  of  a  period  of  forty  (40) 
days  following  the  issuance  of  a  public 
notice  listing  the  application,  or  any 
major  amendments  thereto,  as 
acceptable  for  filing  Se*;  also  §  27.207. 

(c)  As  an  exception  tt)  paragraphs 
la)(l).  (a|(2)and  (b)  of  this  section,  the 
public  notice  provisions  arc  not 
applicable  to  applications: 

1 1 1  For  authorization  of  a  minor 
t«!chnical  change  in  the  facilities  of  an 
authorized  station  wher»j  such  a  change 
would  not  be  classified  as  a  major 
amendment  (as  defined  by  tj  27  314) 
were  sue  h  a  change  to  b«?  subimtted  as 
an  amendment  to  a  pending  application, 

(2)  For  i.ssuant:e  of  a  li(:en.se 
subsequent  to  a  radio  station 
authorization  or,  p«!nding  application 
for  a  grant  of  such  lii:ense.  any  sp<x:ial 
or  temporary  authorization  to  permit 
interim  operation  to  facilitate 
completion  of  authorized  constnictioii 
or  to  provide  substantially  the  same 
service  as  would  lie  authorize<l  by  such 
licens*-; 

(J)  For  extension  of  tiiuc  to  (  omplete 
constnu  tion  of  authonzed  facilities.  se«? 
«»2"^  104, 


(4)  For  temporary  authorization 
pursuant  to  §27.314; 

(5)  For  an  authorization  under  any  of 
the  proviso  clauses  of  section  308(aj  of 
the  Communications  Act  of  1934  (47 
U.S.C.  308(a)): 

(6)  For  consent  to  an  involuntary 
assignment  or  transfer  of  control  of  a 
radio  authorization:  or 

(7)  For  consent  to  a  voluntary 
assignment  or  transfer  of  control  of  a 
radio  authorization,  where  the 
assignment  or  transfer  does  not  involve 
a  substantial  change  in  ownership  or 
control. 

§  27.31 7    Dismissal  and  rvtum  of 
applications. 

(a)  Any  application  may  be  dismissed 
without  prejudice  as  a  matter  of  right  if 
the  applicant  requests  its  dismissal  prior 
to  designation  for  hearing  or,  in  the  case 
of  applications  filed  on  Forms  175  and 
175-S.  prior  to  auction.  An  applicant's 
request  for  the  return  of  his  application 
after  it  has  been  accepted  for  filing  will 
be  considered  to  be  a  request  for 
dismissal  without  prejudice.  Applicants 
requesting  dismissal  of  their 
applications  are  also  subject  to  §  1.2104 
of  this  chapter. 

(b)  A  request  to  dismiss  an 
application  without  prejudice  will  be 
considered  after  designation  for  hearing 
only  if: 

(1)  A  written  petition  is  submitted  to 
the  Commission  and  is  properly  served 
upon  all  parties  of  record;  and 

(2)  The  petition  complies  with  the 
provisions  of  this  section  and 
demonstrates  good  cause. 

(c)  The  Commission  will  dismiss  an 
application  for  failure  to  prosecute  or 
for  failure  to  respond  substantially 
within  a  sp>ecined  time  period  to  official 
correspondence  or  requests  for 
additional  information.  Dismissal  shall 
be  without  prejudice  if  made  prior  to 
designation  for  hearing  or  prior  to 
auction,  but  dismissal  may  be  made 
with  prejudice  for  unsatisfactory 
compliance  or  after  designation  for 
hearing  or  after  the  applicant  is  notified 
that  It  is  the  winning  bidder  under  the 
auction  process. 

§27.318    Ownership  changes  and 
agrsamants  to  amend  or  to  dismiss 
applications  or  plaadings. 

(aj  Applicability.  Subject  to  the 
provisions  of  ^  1 .2105  of  this  chapter 
(Bidding  Application  and  Certification 
Prix;edures;  Prohibition  of  Collusion), 
this  sfHTtion  applies  to  applicants  and  all 
other  parties  interested  in  pending 
applications  who  wish  to  resolve 
contested  matters  among  themselves 
with  a  formal  or  an  informal  agreement 
or  understanding.  This  set:tion  applies 


only  when  the  agreement  or 
understanding  will  result  in: 

(1)  A  major  change  in  the  ownership 
of  an  applicant  to  which  §§  27.313(c) 
and  27.313(g)  apply  [or  which  would 
cause  the  applicant  to  lose  its  status  as 
a  designated  entity  under  §  27. XXX);  or 

(2)  The  individual  or  mutual 
withdrawal,  amendment  or  dismissal  of 
any  pending  application,  amendment, 
petition  or  other  pleading. 

(b)  The  provisions  of  §  22.129  of  this 
chapter  will  apply  in  the  event  of  the 
Bling  of  petitions  to  deny  or  other 
pleadings  or  informal  objections  filed 
against  WCS  applications.  The 
provisions  of  §  22.129  of  this  chapter 
will  apply  in  the  event  of  dismissal  of 
WCS  applications.  The  provisions  of 
§  22.129(c)  of  this  chapter  will  apply  in 
the  event  of  threats  to  file  petitions  to 
deny  or  other  pleadings  or  informal 
objections  against  WCS  applications. 

§  27.31 9    Opposition  to  applications. 

(a)  Petitions  to  deny  (including 
petitions  for  other  forms  of  relief)  and 
responsive  pleadings  for  Commission 
consideration  must  comply  with 
§27.207  and  must: 

(1)  Identify  the  application  or 
applications  (including  applicant's 
name,  station  location,  Commission  file 
numbers  and  radio  service  involved) 
with  which  it  is  concerned; 

(2)  Be  filed  in  accordance  with  the 
pleading  limitations,  filing  periods,  and 
other  applicable  provisions  of  §§1.41 
through  1.52  of  this  chapter  except 
where  otherwise  provided  in  §  27.207; 

(3)  Contain  specific  allegations  of  fact 
which,  except  for  facts  of  which  official 
notice  may  be  taken,  shall  be  supported 
by  affidavit  of  a  person  or  persons  with 
personal  knowledge  thereof,  and  which 
shall  be  sufficient  to  demonstrate  that 
the  petitioner  (or  respondent)  is  a  party 
in  interest  and  that  a  grant  of,  or  other 
Commission  action  regarding,  the 
application  would  be  prima  facie 
inconsistent  with  the  public  interest; 

(4)  Be  filed  within  five  (5)  days  after 
the  date  of  public  notice  announcing  the 
acceptance  for  filing  of  any  such 
application  or  major  amendment  thereto 
(unless  the  Commission  otherwise 
extends  the  filing  deadline);  and 

(5)  Contain  a  certificate  of  service 
showing  that  it  has  been  hand  delivered 
to  the  applicant  no  later  than  the  dale 
of  filing  thereof  with  the  Commission. 

(b)  A  petition  to  deny  a  major 
amendment  to  a  previously  filed 
application  may  only  raise  matters 
directly  related  to  the  amendment 
which  could  not  have  been  raised  in 
connection  with  the  underlying, 
previously  filed  application.  This  does 
not  apply  to  petitioners  who  gain 
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standing  because  of  the  major 
amendment. 

(c)  Parties  who  file  frivolous  petitions 
to  deny  may  be  subject  to  sanctions 
including  monetary  forfeitures,  license 
revocation,  if  they  are  FCC  licensees, 
and  may  be  prohibited  from 
participating  in  future  auctions. 

§  27.320    Mutually  exclusive  applications. 

(a)  The  Commission  will  consider 
applications  to  be  mutually  exclusive  if 
their  conflicts  are  such  that  the  grant  of 
one  application  would  effectively 
preclude  by  reason  of  harmful  electrical 
interference,  or  other  practical  reason, 
the  grant  of  one  or  more  of  the  other 
applications.  The  Commission  will 
presume  "harmful  electrical 
interference"  to  mean  interference 
which  would  result  in  a  material 
impairment  to  service  rendered  to  the 
public  despite  full  cooperation  in  good 
faith  by  all  applicants  or  parties  to 
achieve  reasonable  technical 
adjustments  which  would  avoid 

•  electrical  conflict. 

(b)  Mutually  exclusive  applications 
filed  on  Form  175  for  the  initial 
provision  of  WCS  service  are  subject  to 
competitive  bidding  in  accordance  with 
the  procedures  in  subpart  F  of  this  part 
and  in  part  1,  subpart  Q,  of  this  chapter. 

(c)  An  application  will  be  entitled  to 
comparative  consideration  with  one  or 
more  conflicting  applications  only  if  the 
Commission  determines  that  such 
comparative  consideration  will  serve 
the  public  interest. 

§  27.321    Considaratlon  of  applications. 

(a)  Applications  for  an  instrument  of 
authorization  will  be  granted  if,  upon 
examination  of  the  application  and 
upon  consideration  of  such  other 
matters  as  it  may  officially  notice,  the 
Commission  finds  that  the  grant  will 
serve  the  public  interest,  convenience, 
and  necessity.  See  also  §  1.2108  of  this 
chapter. 

(b)  The  grant  shall  be  without  a  formal 
hearing  if,  upon  consideration  of  the 
application,  any  pleadings  or  objections 
filed,  or  other  matters  which  may  be 
officially  noticed,  the  Commission  finds 
that: 

(1)  The  application  is  acceptable  for 
filing,  and  is  in  accordance  with  the 
Commission's  rules  (47  CFR  chapter  I), 
regulations,  and  other  requirements; 

(2)  The  application  is  not  subject  to  a 
post-auction  hearing  or  to  comparative 
consideration  pursuant  to  §  27.320  with 
another  application(s); 

(3)  A  grant  of  the  application  would 
not  cause  harmful  electrical  interference 
to  an  authorized  station; 

(4)  There  are  no  substantial  and 
material  questions  of  fact  presented;  and 


(5)  The  applicant  is  qualified  under 
current  FCC  regulations  and  policies. 

(c)  If  the  Commission  should  grant 
without  a  formal  hearing  an  application 
for  an  instrument  of  authorization 
which  is  subject  to  a  petition  to  deny 
filed  in  accordance  with  §  27.319,  the 
Commission  will  deny  the  petition  by 
the  issuance  of  a  Memorandum  Opinion 
and  Order  which  will  concisely  report 
the  reasons  for  the  denial  and  dispose 
of  all  substantial  issues  raised  by  the 
petition. 

(d)  Whenever  the  Commission, 
without  a  formal  hearing,  grants  any 
application  in  part,  or  subject  to  any 
terms  or  conditions  other  than  those 
normally  applied  to  applications  of  the 
same  type,  it  shall  inform  the  applicant 
of  the  reasons  therefor,  and  the  grant 
shall  be  considered  final  unless  the 
Commission  should  revise  its  action 
(either  by  gremting  the  application  as 
originally  requested,  or  by  designating 
the  application  for  a  formal  evidentiary 
hearing)  in  response  to  a  petition  for 
reconsideration  which: 

(1)  Is  filed  by  the  applicant  within 
thirty  (30)  days  from  the  date  of  the 
letter  or  order  giving  the  reasons  for  the 
partial  or  conditioned  grant; 

(2)  Rejects  the  grant  as  made  and 
explains  the  reasons  why  the 
application  should  be  granted  as 
originally  requested;  and 

(3)  Returns  the  instrument  of 
authorization. 

(e)  The  Commission  will  designate  an 
application  for  a  formal  hearing, 
specifying  with  particularity  the  matters 
and  things  in  issue,  if,  upon 
consideration  of  the  application,  any 
pleadings  or  objections  filed,  or  other 
matters  which  may  be  officially  noticed, 
the  Commission  determines  that: 

(1)  A  substantial  and  material 
question  of  fact  is  presented  (see  also 
§  1.2108  of  this  chapter); 

(2)  The  Commission  is  unable  for  any 
reason  to  make  the  findings  specified  in 
paragraph  (a)  of  this  section  and  the 
application  is  acceptable  for  filing, 
complete,  and  in  accordance  with  the 
Commission's  rules,  regulations,  and 
other  requirements;  or 

(3)  The  application  is  entitled  to 
comparative  consideration  (under 

§  27.320)  vkrith  another  application  (or 
applications). 

(f)  The  Commission  may  grant,  deny 
or  take  other  action  with  respect  to  an 
application  designated  for  a  formal 
hearing  pursuant  to  paragraph  (e)  of  this 
section  or  part  1  of  this  chapter. 

(g)  Reconsideration  or  review  of  any 
final  action  taken  by  the  Commission 
will  be  in  accordance  with  part  1, 
subpart  A,  of  this  chapter. 


§27.322    Post-auction  dlvestlturas. 

Any  parties  sharing  a  common  non- 
controlUng  ownership  interest  who 
aggregate  more  WCS  spectrum  among 
them  than  a  single  entity  is  entitled  to 
hold  will  be  permitted  to  divest 
sufficient  properties  within  90  days  of 
the  hcense  grant  to  come  into 
compliance  with  the  spectrum 
aggregation  limits  as  follows: 

(a)  The  WCS  appUcant  shall  submit  a 
signed  statement  with  its  long-form 
application  stating  that  sufficient 
properties  will  be  divested  within  90 
days  of  the  license  grant.  If  the  licensee 
is  otherwise  qualified,  the  Commission 
will  grant  the  applications  subject  to  a 
condition  that  the  licensee  come  into 
compliance  with  the  WCS  spectrum 
aggregation  limits  within  90  days  of 
grant. 

(b)  Within  90  days  of  license  grant, 
the  licensee  must  certify  that  the 
applicant  and  all  parties  to  the 
application  have  come  into  compliance 
with  the  WCS  spectrum  aggregation 
limits.  If  the  licensee  fails  to  submit  the 
certification  within  90  days,  the 
Commission  will  immediately  cancel  all 
broadband  WCS  licenses  won  by  the 
applicant,  impose  the^default  payment 
and,  based  on  the  facts  presented  take 
any  other  action  it  may  deem 
appropriate.  Divestiture  may  be  to  an 
interim  trustee  if  a  buyer  has  not  been 
secured  in  the  required  time  frame,  as 
long  as  the  applicant  has  no  interest  in 
or  control  of  the  trustee,  and  the  trustee 
may  dispose  of  the  property  as  it  sees 
fit.  In  no  event  may  the  trustee  retain 
the  property  for  longer  than  six  months 
from  grant  of  license. 

§  27.323    Transfer  of  control  or  assignment 
of  station  authorization. 

(a)  Authorizations  shall  be  transferred 
or  assigned  to  another  party,  voluntarily 
(for  example,  by  contract)  or 
involuntarily  (for  example,  by  death, 
bankruptcy,  or  legal  disability),  directly 
or  indirectly  or  by  transfer  of  control  of 
any  corporation  holding  such 
authorization,  only  upon  application 
Eind  approval  by  the  Commission.  A 
transfer  of  control  or  assignment  of 
station  authorization  in  the  Wireless 
Communications  Service  is  also  subject 
to  §  1.2111  of  this  chapter  (Assignment 
or  transfer  of  control:  unjust 
enrichment). 

(1)  A  change  from  less  than  50% 
ownership  to  50%  or  more  ownership 
shall  always  be  considered  a  transfer  of 
control. 

(2)  In  other  situations  a  controlling 
interest  shall  be  determined  on  a  case- 
by-case  basis  considering  the 
distribution  of  ownership,  and  the 
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relationships  of  the  owners,  including 
family  relationships. 

(b)  Form  required:  (1)  Assignment,  (i) 
FCC  Form  490  shalJ  be  died  to  assign  a 
license  or  permit. 

(ii)  In  the  case  of  involuntary 
assignment.  FCC  Form  490  shall  be  filed 
within  30  days  of  the  event  causing  the 
assignment. 

(2)  Transfer  of  control,  (i)  FCC  Form 
490  shall  be  submitted  in  order  to 
transfer  control  of  a  corporation  holding 
a  hcense  or  permit. 

(ii)  In  the  case  of  involuntary  transfer 
of  control,  FCC  Form  490  shall  be  filed 
within  30  days  of  the  event  causing  the 
transfer. 

(3)  Form  430.  Whenever  an 
application  must  be  filed  under 
paragraphs  (a)(1)  or  (a)(2)  of  this  section, 
the  assignee  or  transferee  shall  file  FCC 
Form  430  ("Common  Carrier  Radio 
License  Qualification  Report")  unless  an 
accurate  report  is  on  file  with  the 
Commission. 

(4)  Notification  of  completion.  The 
Commission  shall  be  notified  by  letter  of 
the  date  of  completion  of  the  assignment 
or  transfer  of  control. 

(5)  If  the  transfer  of  control  of  a 
license  is  approved,  the  new  licensee  is 
held  to  the  original  build-out 
requirement  of  §27.104. 

(c)  In  acting  upon  applications  for 
transfer  of  control  or  asaigiunent,  the 
Commission  will  not  consider  whether 
the  public  interest,  convenience,  and 
necessity  might  be  served  by  the  transfer 
or  assignment  of  the  authorization  to  a 
person  other  than  the  proposed 
transferee  or  assignee. 

(d)  Applicants  seeking  to  transfer 
their  licenses  within  three  years  af^er 
the  initial  license  grant  date  are  required 
to  file,  together  with  their  transfer 
application,  the  associated  contracts  for 
sale,  option  agreements,  management 
agreements,  and  all  other  documents 
disclosing  the  total  consideration  to  be 
received  in  return  for  the  transfer  of  the 
license. 

9  27.324    Termination  of  auihorladon. 

(a)(1)  All  authorizations  shall 
terminate  on  the  date  specified  on  the 
authorization  or  on  the  date  specified  by 
the  rules  in  this  part,  unless  a  timely 
application  for  renewal  has  been  filed. 

(2)  If  no  application  for  renewal  has 
been  made  before  the  authorization's 
expiration  date,  a  late  application  for 
renewal  will  only  be  considered  if  it  is 
filed  within  30  days  of  the  expiration 
date  and  shows  that  the  failure  to  file  a 
timely  application  was  due  to  causes 
beyond  the  applicant's  control.  Diu-ing 
this  30  day  period  reinstatement 
applications  must  be  filed  on  FCC  Form 
489.  Service  to  subscribers  need  not  be 


suspended  while  a  late  filed  renewal 
application  is  pending,  but  such  service 
shall  be  without  prejudice  to 
Commission  action  on  the  renewal 
application  and  any  related  sanctions. 
See  also  §  27.14  (Criteria  for 
Comparative  Renewal  Proceedings). 

(b)  Special  Temporary  Authority.  A 
special  temporary  authorization  shall 
automatically  terminate  upon  failure  to 
comply  with  the  conditions  in  the 
authorization. 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066.  1082.  as 
amended:  47  U.S.C  154.  303.  Interpret  or 
apply  48  Sut.  1064-1068.  1081-1105.  as 
amended;  47  U.S.C  151-155.  301-609. 
unless  otherwise  noted. 

2.  Section  97.303(j)(2)  is  revised  to 
read  as  follows: 

f  97.303    Frequency  sharing  raqulramants. 

(2)  The  2300-2310  MHz  segment  is 
allocated  to  the  amateur  service  on  a 
secondary  basis.  The  239O-2400  MHz 
and  2402-2417  MHz  segments  are 
allocated  to  the  amateur  service  on  a 
primary  basis.  No  amateur  station 
transmitting  in  the  2400-2450  MHz 
segment  is  protected  from  interference 
due  to  the  operation  of  industrial, 
scientific,  and  medical  devices  on  2450 
MHz. 


IFR  Doc.  96-29530  Filed  11-15-96: 10:55 

ami 

nuJNO  oooc  aTii-oi-p 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  952  and  970 

Acquisition  Rsgulatlon.  Classtflcation, 
Security  and  Countsrintslllgsnca 

AQENCV:  Energy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  revise  its 
classification  contract  clause,  revise  its 
access  authorization  (security  clearance) 
procedures  for  contractor  personnel, 
and  add  new  counterintelligence 
provisions.  Specific  material  being 
revised  or  added  is  summarized  in  the 
"Section-by-Section  Analysis" 
appearing  later  in  this  dociunent. 
DATES:  Written  comments  should  be 
forwarded  no  later  than  January  21, 
1997. 


ADDRESSES:  Send  written  comments  to 
the  attention  of  Richard  B.  Langston, 
Office  of  FoUcy  (HR-51),  Office  of  the 
Assistant  Secretary  for  Procurement  and 
Assistance  Management,  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washington,  D.Q  20585. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Richard  Langston.  (202)  586-6247. 
SUPPI.EMENTARY  INFORMATKM: 

I.  Background 

II.  Section-by-Section  Analysis 
QI.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12988 
C  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  the  National 
Environmental  Policy  Act 

G.  Public  Hearing  DelerminaUon 

I.  Background 

This  proposed  rule  will  accomplish 
three  objectives. 

First,  it  will  update  the  classification 
contract  clause  to  incorporate  interim 
changes  set  forth  in  Acquisition  Letter 
92-2R  dated  April  8. 1993  which 
provides  that  only  Federal  Government 
employees  may  serve  as  "original 
classifiers"  and  that  both  Federal 
Government  employees  and  contractor 
employees  may  serve  as  "derivative 
classifiers."  The  clause  is  also  changed 
to  recognize  that  a  balance  is  required 
between  the  E)epartment's  mission  to 
protect  the  national  security  and 
prevent  nuclear  proliferation  and  its 
commitment  to  maximize  the  amount  of 
information  available  to  the  public.  As 
revised,  the  clause  not  only  requires  that 
information,  documents  or  equipment 
originated  or  generated  in  classified  or 
potentially  classified  subject  areas  be 
reviewed  for  classification  by  the 
appropriate  officials  using  proper 
classification  guidance  provided  by  the 
Department,  but  also  requires  that 
documents  containing  information 
which  is  no  longer  classified  by  current 
classification  guidance  be  systematically 
reviewed  for  declassification  by  a 
Derivative  Declassifier.  Only  when  both 
classification  and  declassification 
reviews  are  performed  can  the 
Department  achieve  its  goal  of 
protecting  the  national  security  while 
providing  the  public  with  access  to  as 
much  Government  information  as 
possible. 

Second,  it  will  provide  a  definition  of 
"coimterintelligence"  consistent  with 
E.O.  12333,  a  policy  statement  regarding 
DOE'S  coimterintelligence  program,  and 
a  new  contract  clause  on 
coimterintelligence  applicable  to  certain 
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DOE  management  and  operating 
contractors  and  other  contractors 
managing  DOE-owned  facilities. 

Third,  it  will  revise  the  DEAR  to  be 
consistent  with  the  General  Accoimting 
Office  Report  on  Nuclear  Security, 
RCED-93- 183,  as  implemented  by  DOE 
Order  472.1  entitled  "Persoimel 
Seciuity  Activities."  The  GAO  report 
stresses  contractor  responsibility  for 
certifying  preemployment  checks 
conducted  on  prospective  employees. 
Where  DOE  access  authorization  is 
required,  the  contractor  must  perform 
normal  and  prudent  preemployment 
checks  and  the  applicant's  job 
qualifications  and  suitability  must  be 
established  before  a  request  is  made  to 
the  Department  for  a  security  clearance. 
This  revision  is  applicable  to  DOE 
management  and  operating  contractors 
and  other  contractors  managing  DOE- 
owned  facilities. 

n.  Section-by-Section  Analysis 

1.  The  authority  citations  for  Parts  952 
and  970  are  restated. 

2.  The  classification  clause  at 
952.204-70  is  renamed  classification/ 
declassification  and  is  updated  to 
incorporate  changes  set  forth  as  interim 
changes  in  Acquisition  Letter  92-2R 
dated  April  8, 1993.  It  is  also  revised  to 
require  systematic  declassification 
reviews  as  well  as  classification 
reviews. 

3.  A  definition  of  counterintelligence 
is  added  to  subsection  970.0404-1. 

4.  A  new  paragraph  is  added  to 
970.0404-2  to  describe  DOE  policy  on 
counterintelligence. 

5.  New  instructions  are  added  to 
970.0404-4  to  detail  the  seciuity  clause 
requirements  for  management  and 
operating  contractors  and  other 
contractors  managing  DOE-owned 
facilities. 

6.  Section  970.2201  is  amended  to 
describe  the  procedures  for  confirming 
to  E)OE  the  conduct  and  outcome  of 
preemployment  checks  performed  by 
management  and  operating  contractors 
and  other  contractors  managing  DOE- 
owned  facilities,  i^en  such  contractors 
request  that  the  DOE  process  an 
applicant  for  access  authorization. 

7.  Section  970.5204-1  is  amended  to 
add  a  new  clause  entitled 
counterintelligence. 

m.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 


subject  to  review,  under  that  Executive 
Order,  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a]  of 
Executive  Order  12988,  "Civil  Justice 
Reform."  61  FR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  interim 
final  regulations  meet  the  relevant 
standards  of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L.  96-354,  5  U.S.C.  601,  et 
seq.,  which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
rule  that  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  revises  established  classification, 
and  security  requirements  and  adds 
counterintelligence  requirements.  The 
security  and  counterintelligence 
requirements  of  this  proposed  rule  are 
applicable  only  to  management  and 
operating  contractors  and  other 
contractors  managing  DOE-owned 
facilities.  TypicaUy,  such  contractors  are 
large  businesses  or  univeraities. 


therefor,  this  proposed  rule  will  have  no 
significant  impact  on  a  substantial 
number  of  small  entities.  These  security 
and  counterintelligence  requirements 
apply  only  to  prime  contractors  and 
there  is  no  flowdown  to  subcontractors 
who  might  be  small  entities.  The  change 
to  the  classification  clause  applies  to  all 
contracts  and  subcontracts  with 
classified  information  but  has  no 
significant  economic  impact.  Based  on 
this  review,  EXDE  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

This  proposed  rule  imposes  no  new 
information  collection  or  record  keeping 
requirements.  Accordingly,  they  require 
no  OMB  clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism,"  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  states,  on  the  relationship 
between  the  Federal  Government  and 
the  states,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  DOE  has  determined  that 
this  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  states. 

F.  Review  Under  the  National 
Eiivironmental  Policy  Act 

Pureuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508).  the  Department  has 
established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 
Pursuant  to  Appendix  A  of  Subpart  D  of 
10  CFR  Part  1021.  National 
Environmental  PoUcy  Act  Implementing 
Procedures  (Categorical  Exclusion  A). 
EKDE  has  determined  that  this  proposed 
rule  is  categorically  excluded  from  the 
need  to  prepare  an  environmental 
impact  statement  or  environmental 
assessment. 
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G.  Public  Hearing  DeterminatJon 

DOE  has  concluded  that  this  proposed 
rule  does  not  involve  any  significant 
issues  of  law  or  fact.  Therefore, 
consistent  with  5  U.S.C.  553,  DOE  has 
not  scheduled  a  public  hearing. 

List  of  Subiects  in  48  CFR  Parts  952  and 
970 

Govenunent  procurement. 

Issued  in  Washington.  D.C.,  on  November 
13.  1996. 
Richard  H.  Hopf. 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  952 
continues  to  read: 

Authority:  42  U  S  C.  7254;  40  U.S.C. 
486(c):  42  U.S.C  13524. 

PART  952— SOLICrrATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

952.204-70    [Amamtod] 

2.  Subsection  952.204-70  is  amended 
by  revising  the  section  heading  and 
revising  the  clause  to  read: 

952.204-70    Classlficatlon/DeclMalflcatlon. 

•  •  *  *  ft 

CLASSinCATION/DECLASSIFICATlON 
(XX.X  1996) 

In  the  performance  of  work  under  this 
contract,  the  contractor  shall  ensure  that  all 
information  originated  or  generated  under 
the  contract  in  a  classified  or  ftotentially 
classified  subject  area  is  reviewed  by  a 
Federal  Government  Original  Classifier  and 
that  any  documents  or  equipment  originated 
or  generated  in  such  areas  are  reviewed  by 
a  Federal  CovemmenI  or  Contractor 
Derivative  Classifier  in  accordance  with 
classification  regulations  (e.g..  internal 
agency  directives)  and  guidance  furnished  to 
the  contractor  by  the  Department  of  Energy 
Every  subcontract  and  purchase  order  issued 
hereunder  involving  the  origination  or 
generation  of  classified  information, 
documents,  or  equipment  shall  require  that, 
in  the  performance  of  such  subcontract  or 
purchase  order,  the  subcontractor  or  supplier 
shall  ensure  thai  all  such  information, 
documents  or  equipment  in  a  classified  or 
potentially  classified  subject  area  are 
reviewed  by  a  Federal  Government  Original 
Classifier  or  a  Federal  Government  or 
Contractor  Derivative  Classifier  in 
accordance  with  classification  regulations 
(e.g..  internal  agency  directives)  and 
guidance  furnished  to  such  subcontractor  or 
supplier  by  the  contractor  In  addition,  each 
contractor  or  subcontractor  shall  assure  that 
documents  containing  information  which  is 
no  longer  classified  by  current  classification 
regulations  are  systematically  reviewed  by  a 
Federal  Government  or  Contractor  Derivative 


Declassifiar  under  applicable  regulations  in 
order  to  maximize  the  public's  access  to  as 
much  Covemroent  information  as  possible 
while  minimizing  seciirity  costs. 

PART  970-DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

The  authority  citation  for  Part  970 
continues  to  read: 

Authority:  Sac.  161  of  th«  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  and  Sac.  644 
of  the  Department  of  Energy  Organization 
Act.  Pub.  L  95-91  (42  U.S.C.  7254). 

970.0404-1     [AmwKtod] 

3.  Subsection  970.0404-1  is  amended 
by  adding  in  alphabetical  order 
"counterintelligence"  as  a  new 
definition  to  read  as  follows: 

970.0404-1    DeflnMons. 

•         •        •        •        • 

Counterintelligence  means 
information  gathered  and  activities 
conducted  to  protect  against  espionage, 
other  intelligence  activities,  sabotage,  or 
assassinations  conducted  for  or  on 
behalf  of  foreign  powers,  organizations 
or  persons,  or  international  terrorist 
activities. 


management  and  operating  contracts 
and  other  contracts  for  the  management 
of  OOE-owned  facilities  which  include 
the  security  and  classification/ 
declassification  clauses. 


4.  Subsection  970.0404-2  is  amended 
by  adding  paragraph  (e)  to  read  as 
follows: 

970.0404-2    Qwierai. 

•         •         •         >         • 

(e)  Executive  Order  12333,  United 
States  Intelligence  Activities,  provides 
for  the  organization  and  control  of 
United  States  foreign  intelligence  and 
counterintelligence  activities.  In 
accordance  with  this  Executive  Order. 
DOE  has  established  a 
counterintelligence  program  which  is 
described  in  DOE  Order  5670.3  (as 
amended).  All  DOE  elements,  including 
management  and  operating  contractors 
and  other  contractors  managing  DOE- 
owned  facilities,  should  undertake  the 
necessary  precautions  to  ensure  that 
DOE  and  covered  contractor  personnel, 
programs  and  resources  are  properly 
protected  from  foreign  intelligence 
threats  and  activities. 

5.  Subsection  970.0404-4  is  amended 
by  revising  paragraph  (a)(1)  and  by 
adding  a  new  paragraph  (a)(2)  to  read  as 
follows: 

970.0404-4    Contract  dauMS. 

(a)*   •   • 

(1)  Security  and  Classification/ 
Declassification.  970.5204-1  (a).  These 
clauses  are  required  in  all  contracts 
which  involve  access  to  classified 
information,  nuclear  material,  or  access 
authorizations. 

(2)  Counterintelligence,  970.5204- 
1(b).  This  clause  is  required  in  all 


6.  Section  970.2201  is  amended  by 
revising  paragraph  {b)(l)(ii)  to  read  as 
follows: 

9702201    Basic  labor  poHdM. 

(b)*   •  • 
CD'  •  * 

(ii)  The  job  qualifications  and 
suitability  of  prospective  employees 
should  be  established  by  the  contractor 
prior  to  employment  by  careful 
pereonnel  investigations.  Such 
personnel  investigations  should 
include,  as  appropriate:  A  credit  check; 
verification  of  high  school  degree/ 
diploma  or  degree/diploma  granted  by 
an  institution  of  higher  learning  within 
the  last  5  years:  contacts  with  listed 
personal  references;  contacts  with  listed 
employers  for  the  past  3  yeara 
(excluding  employment  of  less  than  60 
days  duration,  part-time  employments, 
and  craft/ union  employments);  and 
local  law  enforcement  checks  when 
such  checks  are  not  prohibited  by  state 
or  local  law,  statute,  or  regulation,  and 
when  the  individual  had  resided  in  the 
jurisdiction  where  the  contractor  is 
located.  When  a  DOE  access 
authorization  (security  clearance)  will 
be  required,  the  preemployment  checks 
must  be  conducted  and  the  applicant's 
job  qualifications  and  suitability  must 
be  established  before  a  request  is  made 
to  the  DOE  to  process  the  applicant  for 
access  authorization.  Evidence  must  be 
furnished  to  the  DOE  with  the 
applicant's  security  forms  that  specifies: 
the  date  each  check  was  conducted,  the 
entity  contacted  that  provided 
information  concerning  the  applicant,  a 
synopsis  of  the  information  provided  as 
a  result  of  each  contact,  and  a  statement 
that  all  information  available  has  been 
reviewed  and  favorably  adjudicated  in 
accordance  with  the  contractor's 
personnel  policies.  When  an  applicant 
is  being  hired  specifically  for  a  position 
which  requires  a  DOE  access 
authorization,  the  applicant  shall  not  be 
placed  in  that  position  prior  to  the 
access  authorization  being  granted  by 
the  DOE  imless  an  exception  has  been 
obtained  from  the  Head  of  the 
Contracting  Activity  or  designee.  If  an 
applicant  is  placed  in  that  position  prior 
to  access  authorization  being  granted  by 
the  DOE,  the  applicant  may  not  be 
afforded  access  to  classified  matter  or 
special  nuclear  materials  (in  categories 
requiring  access  authorization)  imtil  the 


Federal  Register  /  Vol.  61,  No.  225  /  Wednesday,  November  20,  1996  /  Proposed  Rules       59075 


DOE  notifies  the  employer  that  access 
authorization  has  be«n  granted. 


9705204-1    [Annandad] 

7.  Section  970.5204-1  is  revised  to 
read  as  follows: 

97OS204-1    Security. 

(a)  As  prescribed  in  970.0404-4(a)(l), 
insert  the  Security  and  Classification/ 
Declassification  clauses  found  at 
952.204-1  and  952.204-70. 

(b)  As  prescribed  in  970.0404-4(a)(2). 
insert  the  following  clause  in  contracts 
containing  the  security  and 
classification/declassification  clauses: 
COUNTERINTELUGENCE  {XXX  1996) 

(a)  The  contractor  shall  take  all  reasonable 
precautions  in  the  work  under  this  contract 
to  protect  DOE  programs,  focilities, 
technology,  personnel,  unclassified  sensitive 
information  and  classified  matter  from 
foreign  intelligence  threats  and  activities 
conducted  for  governmental  or  industrial 
purposes,  in  accordance  with  DOE  Order 
5670.3,  Counterintelligence  Program; 
Executive  Order  12333,  U.S.  Intelligence 
Activities;  and  other  pertinent  national  and 
Departmental  Coimterintelligence 
requirements. 

(b)  The  contractor  shall  appoint  a  qualified 
employee(s)  to  function  as  the  Contractor 
Counterintelligence  Officer.  The  Contractor 
Counterintelligence  Officer  will  be 
responsible  for  conducting  defensive 
Counterintelligence  briefings  and  debriefings 
of  employees  traveling  to  foreign  countries  or 
interacting  with  foreign  nationals;  providing 
thoroughly  documented  written  reports 
relative  to  targeting,  suspicious  activity  and 
other  matters  of  counterintelligence  interest; 
immediately  reporting  targeting,  suspicious 
activity  and  other  Counterintelligence 
concerns  to  the  DOE  Headquarters 
Counterintelligence  Division;  and  providing 
assistance  to  other  elements  of  the  U.S. 
Intelligence  Community  as  stated  in  the 
aforementioned  Executive  Order,  the  DOE 
Counterintelligence  Order,  and  other 
pertinent  national  and  Departmental 
Counterintelligence  requirements. 

(FR  Doc.  96-29542  Filed  11-19-96;  8:45  am] 
BUJJNQ  CODE  64SO-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1319 
[STB  Ex  Parte  No.  598] 

Exemption  of  Freight  Forwarders  In  the 
Noncontiguous  Domestic  Trade  From 
Rate  Reasonableness  and  Tariff  Filing 
Requirements 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Board  is  considering 
whether  it  should  exempt  freight 


forwardera  in  the  noncontiguous 
domestic  trade  from  rate  reasonableness 
and  tariff  filing  requirements. 

DATES:  Comments  are  due  on  E)ecember 
20, 1996. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  598  to:  Sur&ce  Transportation 
Board,  Office  of  the'  Secretary.  Case 
Control  Branch,  1201  Constitution  Ave., 
NW.,  Washington,  DC  20423-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene,  (202)  927-5612.  [TDD 
for  the  hearing  impaired:  (202)  927- 
5721.] 

SUPPLEMENTARY  INFORMATION:  The  ICC 
Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803  (1995)  (ICCTA), 
abolished  the  Interetate  Commerce 
Commission  (ICC)  and  transferred 
certain  of  its  responsibilities,  including 
the  responsibility  for  regulating 
intermodal  surface  transportation  in  the 
noncontiguous  domestic  trade,  to  the 
Surface  Transportation  Board  (Board). 
Additionally,  the  ICCTA  transferred  the 
responsibility  for  regulating  port-to-port 
water  carrier  transportation  in  the 
noncontiguous  domestic  trade  fi-om  the 
Federal  Maritime  Commission  (FMC)  to 
the  Board. 

Under  the  FMC's  regulations,  both 
vessel  operating  common  carriers 
(VOCCs)  and  non  vessel  operating 
common  carriers  (NVOCCs)  were 
required  to  file  tariffs  for  their 
transportation  services  in  the 
noncontiguous  domestic  trade.  Under 
the  ICCTA.  VOCCs  are  classified  as 
water  carriers  and  NVOCCs  are 
classified  as  freight  forwarders. 

The  ICCTA  significantly  reduced 
economic  regulation  over  surface 
transportation.  Nevertheless,  the 
provisions  of  49  U.S.C.  13701  and  13702 
continue  to  impose  rate  reasonableness 
and  tariff  filing  requirements  on  certain 
property  transportation  in  the 
noncontiguous  domestic  trade.  While 
these  requirements  are  related  primarily 
to  the  services  of  water  carriers,  and 
joint  intermodal  services  with  water 
carriers,  they  also  appear  to  encompass 
freight  forwarder  services.^ 

Pureuant  to  the  provisions  of  49 
U.S.C.  13541,  the  Board  is  to  exempt  a 
class  of  persons  from  an  otherwise 
applicable  statutory  provision  if  it  finds 
that  the  application  of  that  provision  (1) 
is  not  necessary  to  carry  out  the 
transportation  policy  of  section  13101; 
(2)  is  not  needed  to  protect  shippers 
from  the  abuse  of  market  power  or  that 
the  transaction  or  service  is  of  limited 
scope;  and  (3)  when  an  exemption  is  in 


the  public  interest. '  Pursuant  to  diis 
statutory  requirement,  we  are 
considering  whether  we  should  reUeve 
freight  forwardera  in  the  noncontiguous 
domestic  trade  from  rate  reasonableness 
and  tariff  filing  requirements. 

Freight  forwardera  assume 
responsibility  for  transportation  from 
the  place  of  receipt  to  die  place  of 
destination,  and  frequently  provide 
consolidation,  assembly,  break-bulk, 
distribution  and  other  services  of  value 
to  their  customere.  The  freight  forwarder 
industry  is  highly  competitive,  and  any 
peraon  meeting  basic  fitness  and 
financial  responsibility  requirements 
can  become  a  freight  forwtuder  and 
provide  service  to  the  public. 
Additionally,  noncontiguous  domestic 
trade  transportation  services  are 
available  &t)m  the  imderlying  water 
carriers,  which  must  file  tariffs  and 
charge  rates  that  are  subject  to  challenge 
on  reasonableness  grounds. 

Given  the  availability  of 
transportation  services  from  the 
underlying  carriera,  as  well  as  the 
highly  competitive  environment  for 
freight  forwarder  services,  we  seek 
comment  on  whether  the  rate 
reasonableness  and  tariff  filing 
requirements  for  fi^ight  forwarders  in 
the  noncontiguous  domestic  trade  are 
necessary  to  carry  out  the  transportation 
policy  of  49  U.S.C.  13101  or  protect 
shippers  from  the  abuse  of  market 
power,  and  whether  the  elimination  of 
such  requirements  may  be  in  the  public 
interest.  We  note  in  this  connection  that 
freight  forwarders  subject  to  the  former 
ICC's  jurisdiction  were  relieved  of  tariff 
filing  requirements  in  1986,^  even 
though  motor  carriers  continued  to  be 
subject  to  such  requirements  until 
1994.'*  Although  Congress,  in  the 
ICCTA,  recently  reenacted  the  tariff 
filing  and  rate  reasonableness 
requirements  for  water  carriers 
themselves,  we  seek  comment  on 
whether  these  requirements  are 
necessary  as  to  height  forwarders  in  the 
noncontiguous  domestic  trade. 

Request  for  Comments 

We  invite  comments  on  all  aspects  of 
the  proposed  exemption.  We  encourage 


•  See,  for  example.  49  U.S.C.  13702(b)(2)(C). 


'  We  note  that  the  statute,  as  written,  directs  us 
to  exempt  when  "(3)  (regulation)  is  in  the  public 
interest."  We  presume  that  Congress,  in  drafting  the 
ICCTA,  intended  to  direct  us  to  exempt  when  "an 
exetnption  is  in  the  public  interest." 

'Freight  forwarder  tariff  filing  requirements  were 
eliminated  by  the  Surface  Freight  Forwarder 
Deregulation  Act  of  1986. 

*  Motor  carrier  tariff  filing  requirements  for 
individually  determined  rates  for  the  transportation 
of  property  (other  than  household  goods)  were 
eliminated  by  the  Trucking  Industry  Regulatory 
Reform  Act  of  1994,  with  respect  to  transportation 
other  than  in  the  noncontiguous  domestic  trade. 
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any  conunenter  that  has  the  necessary 
technical  wherewithal  to  submit  its 
comments  as  computer  data  on  a  3.5- 
inch  floppy  diskette  formatted  for 
WordPerfect  5.1,  or  formatted  so  that  it 
can  be  readily  converted  into 
WordPerfect  5.1.  Any  such  diskette 
submission  (one  diskette  will  be 
sufRcient)  should  be  in  addition  to  the 
written  submission  (an  original  and  10 
copies). 

Small  Entities 

The  Board  preliminarily  concludes 
that  this  rule,  if  adopted,  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  Board,  nevertheless,  seeks  comment 
on  whether  there  would  be  el^ects  on 
small  entities  that  should  be  considered, 
so  that  the  Board  can  determine  whether 
to  prepare  a  regulatory  flexibility 
analysis  at  the  flnal  rule  stage. 

Environment 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1319 

Exemptions,  Freight  forwarders. 
Tariffs. 

Decided:  November  6,  1996. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Simmons  and  Commissioner 
Owen. 

Vernon  A.  Willianu, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  add  a 
new  part  1319  to  title  49.  Chapter  X.  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

PART  131»-EXEMPnONS 

Sec. 

1319.1     Exemption  of  freight  forwarders  in 
the  noncontiguous  domestic  trade  from 
rate  reasonableness  and  tariff  filing 
requirements. 

Authority:  49  U.S.C.  721(a)  and  13541. 

f  1 31 9.1     Exemption  of  freight  focManJara 
In  the  noncontiguous  domastic  trade  froni 
rata  raaaonableness  and  tariff  filing 
raquiraments. 

Freight  forwarders  subject  to  the 
Board's  jurisdiction  under  49  U.S.C. 
13531  are  exempted  from  the  rate 
reasonableness  and  tariff  filing 
requirements  of  49  U.S.C.  13701  and 
13702. 

(PR  Doc.  96-29554  Filed  11-19-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

NatkMWl  OManic  and  AUnosptMdc 
AdmlnlstTBtton 

50  CFR  Part  622 
p.D.  1010MA] 

Snappar-Qroupar  Rahary  of  tha  South 
Atlantic  Raglon 

AGENCY:  National  Marine  Fisheries 

Service.  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 

supplemental  environmental  impact 

statement  (SEIS);  request  for  comments. 

SUMMARY:  NMFS  announces  the 
intention  of  the  South  Atlantic  Fishery 
Management  Council  (Council]  to 
prepare  an  SEIS  for  its  proposed 
Amendment  8  to  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP).  Amendment  8  vtdll 
address  overfishing  and 
overcapitalization  problems  in  the 
snapper-grouper  fishery.  The  SHS  will 
assess  the  environmental  impacts  of  the 
proposed  and  alternative  management 
measures  of  Amendment  8  as  well  as 
the  impacts  of  the  snapper-grouper 
fishery  on  the  human  environment 
(including  impacts  on  other  fisheries 
and  on  protected  species). 

DATES:  Written  comments  on  the  scope 
of  the  SEIS  must  be  submitted  by 
December  16.  1996. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  SEIS  should  be 
sent  to  Bob  Mahood.  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  Suite 
306.  Charleston.  SC  29407-4699. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Mahood.  803-571-4366. 
SUPPLEMENTARY  INFORMATION:  The 
Council  prepared  the  FMP  and  NMFS 
approved  and  implemented  it  in  1983 
under  provisions  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  A  principal,  initial  objective  of  the 
FMP  was  to  prevent  overfishing  of 
thirteen  species  in  the  snapp>er-grouper 
complex  and  to  establish  a  procedure 
for  preventing  overfishing  of  other  FMP 
management  unit  species.  Initial 
measiues  focused  on  size  limits  for  the 
more  significantly  overfished  species 
(e.g.,  red  snapper,  yellowtail  snapper, 
red  grouper,  Nassau  grouper,  black  sea 
bass,  and  vermilion  snapper). 
Subsequent  to  FMP  implementation,  the 
Council  developed  several  amendments 
to  address  overfishing  issues  regarding 
additional  single  species  (e.g..  jewfish. 


wreckfish.  etc.).  At  the  time  of  FMP 
implementation,  the  Council  was 
concerned  about  preventing  overfishing 
of  all  FMP  management  unit  species 
even  though  there  were  limited  data  on 
the  status  of  certain  stocks.  The  Council 
intended  over  the  long  term  to  amend 
the  FMP.  based  on  acquiring  the 
necessary  scientific  information,  to 
provide  for  a  more  comprehensive  and 
appropriate  means  of  preventing 
overfishing  of  all  managed  species  and 
stabilizing  overall  fishing  effort. 

The  Council  has  held  scoping 
meetings  on  overfishing, 
overcapitalization,  and  other  problems 
in  the  snapper-grouper  fishery  to 
determine  the  scope  of  significant  issues 
to  be  addressed  in  the  SEIS  and 
associated  Amendment  8.  The  scoping 
meetings  were  held  in  conjunction  with 
the  following  Council  meetings:  June  21, 
1994.  in  Marathon.  FL.  (59  FR  29420. 
June  7.  1994),  August  24. 1994.  in 
Charleston.  SC  (59  FR  41275.  August  11. 
1994).  and  October  25,  1994,  in 
Wrightsville  Beach.  NC  (59  FR  52136. 
October  14.  1994).  Minutes  of  the 
scoping  meetings  are  available  from  the 
Council  office. 

As  a  result  of  the  scoping  process,  the 
Council  has  decided  to  prep>are  FMP 
Amendment  8  to  address  more 
extensively  the  issues  of  overfishing, 
overcapitalization,  excess  harvesting 
capacity,  and  associated  economic 
problems  in  the  snapper-grouper 
fishery.  In  support  of  Amendment  8,  the 
Council  will  prepare  an  SEIS. 

The  Council's  tentative  schedule  calls 
for  completion  of  a  draft  Amendment  8, 
based  in  part  on  recommendations  of  its 
Snapper-Grouper  Advisory  Panel  and 
Scientific  and  Statistical  Committee, 
and  of  a  draft  SEIS  this  fall  with  release 
of  both  documents  for  public  hearings 
some  time  during  the  period  December 
1996  through  January  1997.  The  Coimcil 
expects  to  make  decisions  regarding  the 
contents  of  the  draft  amendment  and 
drsdt  SEIS  at  its  meeting  of  November 
18-22,  1996.  As  required  by  regulations 
implementing  the  National 
Environmental  Policy  Act,  the  draft 
SEIS  will  be  filed  with  the 
Environmental  Protection  Agency  and 
made  available  for  a  45-day  public 
comment  period.  NMFS  will  issue  a 
hearing  notice  on  behalf  of  the  Council 
with  specific  hearing  locations,  dates, 
and  times.  The  Council  intends  to  take 
final  action  on  Amendment  8  by  the  end 
of  February.  Shortly  thereafter,  the 
Council  will  prepare  a  final  Amendment 
8  and  final  SEIS  that  will  be  submitted 
to  NMFS  for  review,  approval,  and 
implementation. 

In  preparing  Amendment  8  and  the 
SEIS.  the  Council  is  considering 
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proposed  management  actions  and  their 
respective  alternatives  as  indicated 
below.  Note  that  under  each  action,  the 
Council  will  consider  a  no-action  (status 
quo)  management  option  in  addition  to 
other  options  indicated. 

Action  1 — Permit  qualification.  This 
action  would  limit  permit  holders  to 
those  who  can  demonstrate  landings  of 
at  least  1,000  lb  (454  kg]  of  snapper- 
grouper  species  in  2  of  the  3  years  (1993 
through  1995).  The  Council  will 
consider  a  wide  variety  of  management 
options,  each  involving  different 
specific  criteria  for  permit  qualification. 

Action  2 — Trip  limits.  This  action 
would  control  fishing  effort  by 
establishing  trip  limits  for  identified 
"sub-unit"  groups  of  species  within  the 
FMP's  management  unit.  The  sub-unit 
trip  limits  would  be  implemented  and 
enforced  by  requiring  fishermen  to  have 
a  sub-unit  endorsement  on  their  fishing 
permit;  without  such  an  endorsement 
for  a  specific  sub-unit  group,  fishermen 
would  be  limited  to  100  pounds  of  fish 
per  trip  for  the  subject  species. 
Qualification  for  a  given  sub-unit  group 
permit  endorsement  would  require 
meeting  the  Council's  specific  criteria 
related  to  demonstration  of  landings 
within  recent  years  (e.g.,  so  many 
pounds  annually  in  two  out  of  three 
recent  years).  The  Council  is 
considering  the  following  sub-unit 
groups:  (1)  Deep  Shelf  Complex 
consisting  of  snowy  grouper,  warsaw 
grouper,  yellowedge  grouper,  and 
golden  tilefish  and  other  deep  water 
snapper-grouper  species.  Greater 
amberjack  would  continued  to  be 
managed  as  a  separate  unit  and 
qualifying  fishermen  would  receive  a 
greater  amberjack  permit  endorsement 
allowing  landings  in  excess  of  100  lb 
per  trip.  Wreckfish  would  continue 
being  managed  under  the  current 
individual  transferable  quota  system;  (2) 
Temperate  Mid-Shelf  Complex 
consisting  of  red  porgy,  vermilion 
snapper,  red  snapper,  speckled  hind, 
gag,  scamp,  black  sea  bass,  gray 
triggerfish,  and  white  grunt;  and  (3) 
Tropical  Complex  consisting  of 
yellowtail  snapper,  mutton  snapper, 
gray  snapper,  lane  snapper,  black 
grouper,  and  red  grouper. 

The  Coimcil  is  considering  limits  on 
the  transferability  of  the  sub-unit  permit 
endorsements  to  immediate  family 
members  and  to  new  fishery  entrants 
based  on  specific  criteria.  The  Council 
is  considering  an  Application  Oversight 
Committee  whose  members  would  make 
recommendations  to  the  NMFS  Regional 
Administrator  in  resolving  fishermen's 
disputes  over  eligibility  for  permits  and 
endorsements.  The  Committee  would  be 
composed  of  the  principal  State  officials 


with  marine  fishery  management 
responsibility  who  sit  as  voting 
members  of  the  Couincil  as  well  as  the 
NMFS  Regional  Administrator.  The 
Committee  members  would  make 
recommendations  on  permit/ 
endorsement  disputes  regarding 
whether  the  criteria  established  by 
Amendment  8  for  permit  eligibility  and 
initial  resource  allocations  were  being 
applied  correctly.  The  Council  is 
considering  a  number  of  management 
options  for  controlling  fishing  effort, 
including  a  no-action  alternative  as  well 
as  a  variety  of  alternatives  based  on 
different  categories  and  levels  of  trip 
limits,  different  qualification  criteria  for 
fishery  participation,  and  different 
permit  transferability  restrictions. 

Action  3— Refine  the  FMP's 
definitions  of  overfishing  and  optimum 
yield  (OY).  This  action  would:  (1)  Define 
a  snapper-grouper  species  (including 
jewfish)  as  overfished  when  the 
transitional  spawning  potential  ratio 
(SPR)  is  below  20%;  (2)  establish  a 
target  level  for  stock  rebuilding  (to  the 
OY  level)  at  40%  static  SPR:  (3)  require 
implementation  of  a  stock  rebuilding 
program  for  an  overfished  species  that 
makes  consistent  progress  toward 
restoring  the  stock,  within  an  acceptable 
time  frame,  to  the  target  or  OY  level;  (4) 
define  the  act  of  overfishing  of  a  non- 
overfished  stock  (transitional  SPR  equal 
to  or  greater  than  20%)  as  a  static  SPR 
that  exceeds  20%  (F20%);  if  overfishing 
is  occurring,  fishing  mortahty  rates  will 
be  reduced  to  allow  the  stock  size  to 
increase  so  as  to  reach  the  target  or  OY 
level;  (5)  establish  a  threshold  level  for 
snapper-grouper  species  as  10% 
transitional  SPR;  if  an  overfished  stock 
falls  below  the  threshold  level,  the 
Council  will  recommend  appropriate 
regulatory  action  through  the  FMP's 
framework  rulemaking  procedure, 
including  eliminating  directed  fishing 
and  bycatch  mortality;  (6)  if  there  is 
insufficient  information  to  determine 
whether  a  stock  is  overfished,  define 
overfishing  as  a  fishing  mortality  rate  in 
excess  of  the  fishing  mortality  rate 
corresponding  to  a  default  static  SPR  of 
30%;  by  this  criteria,  if  overfishing  is 
occurring,  a  program  will  be  instituted 
to  reduce  fishing  mortality  rate  to  a  level 
allowing  stock  recovery  to  the  target  or 
OY  level;  and  (7)  retain  the  current  time 
frame  for  recovery  of  overfished  stocks; 
for  stocks  not  documented  by 
Amendment  3  as  overfished,  year  1  is 
the  year  in  which  the  species  is 
docvmiented  as  overfished.  The  Council 
is  considering  several  management 
alternatives  in  revising  definitions  of 
overfishing  and  OY,  including  a  no- 
action  alternative  as  well  as  optional 


definitions  of  overfishing  and  tai^t  and 
threshold  levels. 

Action  4 — fled  porgy  minimum  size 
and  bag  limits.  This  action  would 
increase  the  red  porgy  minimum  size 
limit  from  12  inches  (30.5  cm)  total 
length  (TL)  to  14  inches  (36  cm)  TL  for 
recreational  and  commercial  fishermen 
and  establish  a  recreational  bag  limit  of 
2  red  porgy.  Management  alternatives 
include  no  action,  a  bag  limit  between 
1  and  5  fish,  and  an  increase  of  the 
recreational  minimum  size  limit  to  14 
inches  (36  cm)  TL  in  conjunction  with 
a  bag  limit  of  3-5  porgy. 

Action  5 — Black  sea  bass  minimum 
size.  This  action  would  increase  the 
black  sea  bass  minimum  size  limit  from 

8  inches  (20.3  cm)  TL  to  10  inches  (25.4 
cm)  TL.  Management  alternatives 
include  no-action  and  a  size  increase  to 

9  inches  (22.86  cm)  TL. 

Action  6 — Black  sea  bass  Special 
Management  Zone  ISMZj.  The  Council 
has  not  identified  a  preferred  action  but 
is  considering  several  alternatives 
including  prohibiting  the  use  of  black 
sea  bass  pots  within  a  range  3-18  or  3- 
30  miles  offshore  in  the  areas  bounded 
by  a  line  due  east  from  Frying  Pan 
Shoals,  NC  (or  a  line  following  the 
shoals]  to  a  line  south,  extending  due 
east  of  Cape  Remain,  SC. 

Action  7 — Black  sea  bass  recreational 
bag  limit.  This  action  would  establish  a 
bag  limit  of  between  5  and  20  fish;  a  no- 
action  alternative  will  be  considered. 

Action  8 — Black  sea  bass  pot  escape 
vents.  This  action  would  require 
between  1  and  4  escape  vents  on  black 
sea  bass  pots  with  vent  size  meeting  one 
of  several  alternatives  (e.g.,  for 
rectangular  vents,  the  allowable  size 
would  be  established  between  1  inch 
and  1.75  inches  (2.5  -  6  cm]  wide  and 
between  5  and  6  inches  (12.7  cm  -  15.24 
cm]  long;  and  for  ring  vents,  the 
allowable  vent  opening  diameter  would 
be  established  between  1.75  and  2.5 
inches  (4.4  cm  -  5  cm)).  A  no-action 
option  will  be  considered. 

Action  9 — Degradable  fasteners  in  sea 
bass  pots.  This  action  would  require  the 
use  of  escape  panels  with  degradable 
fasteners  in  sea  bass  pots.  A  black  sea 
bass  pot  that  is  used  or  possessed  in  the 
South  Atlantic  EEZ  north  of  28°  35.1  N. 
lat.  is  required  to  have  on  at  least  one 
side,  excluding  top  and  bottom,  a  panel 
or  door  with  an  opening  equal  to.  or 
larger  than,  the  interior  end  of  the  trap's 
throat  (funnel).  The  hinges  and  fasteners 
of  each  panel  or  door  must  be  made  of 
specified  degradable  materials.  A  no- 
action  option  will  be  considered. 

Action  10 — Amberjack  sale 
pmhibition.  This  action  would  prohibit 
the  sale  of  greater  amberjack  caught 
under  the  bag  limit  during  the  greater 


59078        Federal  Register  /  Vol.  61.  No.  225  /  Wednesday.  November  20,  1996  /  Proposed  Rules 


amberjack  spawning  season,  south  of 
Cape  Canaveral.  FL.  The  Council  is 
considering  a  wide  variety  of  options  for 
this  action,  including  expanding  the  3- 
fish  bag  limit  for  both  commercial  and 
recreational  fisheries  to  extend  through 
the  month  of  May.  The  Council  is  also 
proposing  to  prohibit  the  sale  of  greater 
amberjack  during  April  and  May. 
establish  special  oceans  areas  of 
protection  (e.g.,  EEZ  adjacent  to  Monroe 
County,  FL)  prohibit  coring  (removal  of 
head  and  tail),  establish  a  commercial 
quota  and  trip  limits,  and  reduce  the 
recreational  bag  limit. 

Action  11 — Vermilion  snapper  annual 
commercial  quota.  This  action  would 
establish,  effective  January  1,  1998,  an 
annual  commercial  quota  for  vermilion 
snapper  of  600,000  lb  (272,155  kgj  and 
a  recreational  iRshery  bag  limit  of  5  fish 
and  a  recreational  minimum  size  limit 
of  12  inches  (61  cm)  TL.  Management 
options  to  be  considered  include 
reducing  the  recreational  and 
commercial  catch  45  percent  by 
imposing  a  bag  Umit  and  quota  (no  size 
limit),  or  reducing  the  recreational  and 
commercial  catch  43  percent  by  • 
imposing  a  bag  Umit  and  quota  (or  effort 
reduction)  along  with  a  minimum  size 
limit  of  10  inches  (25.4  cm)  TL. 

Action  12— Gag  harvesting 
restrictions.  This  action  would  increase 
the  gag  minimum  size  limit  from  20 
inches  (50.8  cm)  TL  to  24  inches  (61  cm) 
TL  for  the  commercial  and  recreational 
fisheries,  and  prohibit  all  harvest 
January  through  March.  The  Council 
will  consider  a  considerable  variety  of 
management  options  for  this  action 
including  different  combinations  of 
seasonal  harvest  prohibitions,  bag 
limits,  trip  Hmits,  total  allowable  catch 
limits,  and  minimum  size  limit  changes. 


Action  13 — Logbooks.  This  action 
would  require  logbook  reporting  by  the 
10th  of  the  month  following  the  month 
of  activity.  Options  under  consideration 
include  requiring  that  all  reports 
submitted  more  than  2  months  late  be 
accompanied  by  landings  receipts  or 
other  such  supporting  documentation 
and  allowing  30  days  for  submission  of 
report  after  the  sale  of  Gsh. 

Action  14 — Transit  zone.  This  action 
would  establish  a  zone  in  the  South 
Atlantic  EEZ  through  which  vessels 
carrying  fish  traps  could  transit  if  they 
have  valid  Gulf  reef  fish  permits  and 
fish  trap  endorsements.  Except  for  the 
transit  zone,  possession  of  fish  traps  in 
the  South  Atlantic  EEZ  would  be 
prohibited. 

Action  15 — Bottom  longline 
restrictions.  This  action  would  restrict 
vessels  with  bottom  longline  gear 
aboard  to  possessing  only  snowy 
grouper,  tilefish.  yellowedge  grouper 
and  other  deepwater  species.  A  no- 
action  option  will  be  considered. 

Action  16— Bait  net  restrictions.  This 
action  would  allow  the  use  of  one  bait 
net  up  to  50  h  (1.524  cm)  long  by  10  ft 
(305  cm)  high  with  a  stretched  mesh 
size  of  1.5  inch  (5.0  cm)  or  smaller  and 
allow  one  net  per  boat.  Allowing 
possession  of  cast  nets  is  an  option 
under  consideration. 

Action  1 7 — Fishery  closures.  The 
Council  is  considering  options  for 
closures  of  the  EEZ  to  fishing  for  species 
in  the  snapper-grouper  complex, 
including  closures  during  the  January- 
April  period  as  well  as  other  times,  to 
achieve  significant  reductions  in 
landings.  The  Council  has  not  identified 
a  preferred  option. 

Action  18 — Trip  limits  for  temperate 
mid-shelf  snapper  grouper  species^  The 
Council  is  considering  options  for 


establishing  trip  lipiits  for  all  temperate 
mid-shelf  snapper  grouper  species,  but 
has  not  identified  a  preferred  option. 
Options  include  a  1.000-2,500  lb  trip 
limit  and  a  200-2,000  lb  trip  limit 
depending  upon  vessel  operating 
characteristics. 

Action  19 — Aggregate  Temperate  mid- 
shelf  species  quota.  The  Council  is 
considering  options  for  establishing  an 
aggregate  quota  for  temperate  mid-shelf 
species  to  achieve  a  30%  to  40% 
reduction  in  landings  (over  the  average 
annual  landings  during  1986-1995 
period),  but  has  not  identified  a 
preferred  option. 

Action  20— Bahamian  caught  fish. 
This  action  would  allow  species  within 
the  snapper-grouper  complex  (whether 
whole  or  fillets)  caught  in  Bahamian 
waters  in  accordance  with  Bahamian 
law  to  be  possessed  aboard  a  vessel  in 
the  EEZ  and  landed  in  the  U.S., 
provided  the  vessel  is  in  transit  from  the 
Bahamas  and  valid  Bahamian  fishing 
and  cruising  permits  are  on  board.  A  no- 
action  options  will  be  considered. 

Action  21 — Aggregate  Recreational 
Bag  Limit.  The  Council  is  considering 
options  for  establishing  an  aggregate 
recreational  bag  limit  inclusive  of  all 
snapper-grouper  species  (excluding 
other  species  and  existing  bag  limits). 
The  Council  has  not  identified  a 
preferred  option.  Options  include  a  20- 
25  fish  aggregate  bag  limit  and  a  no- 
action  option. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  13.  1996. 
Bnica  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

[PR  Doc.  96-29604  Filed  11-15-96;  12:13 
pm] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Oregon  Provincial 
Interagency  Executive  Committee 
(PIEC),  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
December  3, 1996  at  the  Douglas  Forest 
Protective  Association  office  at  1758 
Airport  Road,  Roseburg,  Oregon. 

Tne  meeting  will  begin  at  9:00  a.m. 
and  continue  until  4:30  p.m.  Agenda 
items  to  be  covered  include:  (1)  Local 
eirea  issues  presentation;  (2)  Year-end 
review  of  Advisory  Committee 
activities;  (3)  Update  on  Rogue  and 
Umpqua  River  Basin  assessments;  (4) 
Update  on  status  of  effectiveness 
monitoring  proposal;  (5)  Subcommittees 
for  ACS/Restoration,  Monitoring,  and 
Timber  Sales  will  continue  work  to 
define  their  priorities;  and  (5)  Public 
comments. 

All  Province  Advisory  committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kurt  Austermann,  Province  Advisory 
Conmiittee  staff,  USDI,  Medford  District, 
Bureau  of  Land  Management,  3040 
Biddle  Rd.,  Medford,  Oregon  97504. 
phone  541-770-2200. 

Dated:  November  13, 1996. 
fames  T.  Gladen, 

Forest  Supennsor,  Designated  Federal 
Official. 

(PR  Doc.  96-29643  Filed  11-19-^6;  8:45  am] 
HLUNQ  CODE  341»-11-M 


Water  Rights  Task  Force  Meeting; 
Correction 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Correction  of  meeting  notice. 

SUMMARY:  The  Forest  Service  aiuiounces 
a  change  in  a  meeting  of  the  Water 
Rights  Task  Force.  The  chairman  has  re- 
scheduled the  times  and  location  of  the 
fourth  meeting  in  E)enver.  Colorado,  on 
December  16, 1996.  Notice  of  this 
meeting  was  previously  published  in 
the  Federal  Register,  October  21, 1996 
(61  FR  54611). 

DATES:  The  fourth  meeting  will  still  be 
held  December  16,  but  the  time  has 
changed  to  10:30  a.m.  until  5:00  p.m., 
rather  than  the  8:30  a.m.  to  5:00  p.m. 
schedule  previously  published. 
ADDRESSES:  The  fourth  meeting  will  be 
held  at  the  Red  Lion  Hotel,  Executive 
(B)  Room,  3203  Quebec  Street,  Denver, 
Colorado. 

Send  written  comments  to  Eleanor 
Towns,  FACA  Liaison,  Water  Rights 
Task  Force,  c/o  USDA  Forest  Service, 
MAIL  STOP  1124.  P.O.  Box  96090, 
Washington,  EX:  20090-6090. 
Telephone:  (202)  205-1248;  Fax:  (202) 
205-1604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Glasser,  Watershed  &  Air 
Management  Staff,  Telephone:  (202) 
205-1172;  fax:  (202)  205-1096. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
the  establishment  of  the  Water  Rights 
Task  Force  was  published  in  the 
Federal  Register  on  September  11, 1996 
(61  FR  47858).  The  Task  Force 
terminates  either  in  August  of  1997.  or 
upon  submission  of  a  final  report. 

Dated:  November  15. 1996. 
David  G.  Unger, 
Associate  Chief. 

(PR  Doc.  96-29676  Filed  11-19-96;  8:45  am) 
BILLMG  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-122-825] 

Preliminary  Negative  Countervailing 
Duty  Determination:  Certain  Laminated 
Hardwood  Trailer  Flooring  ("LHF") 
From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  20, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Boyland  or  Daniel  Lessard,  Office 


1,  Group  1,  Import  Administration.  U.S. 
Department  of  Commerce.  Room  3099, 
14th  Street  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-4198  or  482-1778, 
respectively. 

Preliminary  Determination 

The  Department  preliminarily 
determines  that  countervailable 
subsidies  are  not  being  provided  to 
manufacturers,  producers,  or  exporters 
of  LHF  in  Canada. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (61  FR 
15041  (April  4.  1996)),  the  following 
events  have  occurred: 

On  April  8.  1996.  we  issued 
countervailing  duty  questionnaires  to 
the  Government  of  Canada  ("GOC").  the 
Government  of  Quebec  ("GOQ").  and 
the  companies  identified  in  the  petition 
as  exporters  of  LHF  from  Canada 
concerning  petitioner's  allegations.  We 
received  responses  to  our  questionnaire 
on  May  16, 1996.  We  issued 
supplemental  questionnaires  to  parties 
in  May,  July,  and  September  for  which 
responses  were  received  in  June,  July. 
August,  and  October. 

C5n  June  7.  1996.  we  inititiated  an 
upstream  subsidy  investigation  and 
postponed  the  preliminary 
determination  (61  FR  29077).  We  issued 
a  questionnaire  relating  to  the  upstream 
subsidy  allegation  to  Nilus  Leclerc  Inc. 
and  Industries  Leclerc  Inc.  (Leclerc)  on 
June  12, 1996  (see,  Related  Party 
section,  below).  We  received  Leclerc's 
response  on  June  27.  1996.  with 
additional  information  submitted  on 
July  11,  1996.  From  August  5  through  7, 
1996,  we  conducted  verification  of  the 
questionnaire  responses  relating  to  the 
upstream  subsidy  investigation. 

Scope  of  Investigation 

Based  on  information  provided  by 
U.S.  Customs,  the  Depmrtment,  for 
purposes  of  clarification  only,  drafted 
proposed  changes  to  the  original  scope 
language  [see  May  7, 1996  memo  to  the 
file  from  analyst).  On  May  9,  1996, 
petitioner  submitted  comments  on  the 
Department's  proposed  changes.  The 
scope  of  this  investigation  as  outlined 
below  reflects  the  clarification. 

The  scope  of  this  investigation 
consists  of  certain  edge-glued  hardwood 
flooring  made  of  oak.  maple,  or  other 
hardwood  lumber.  Edge-glued 
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hardwood  Hooring  is  customized  for 
specific  dimensions  and  is  provided  to 
the  consumer  in  "kits."  or  pre-sorted 
bundles  of  component  pieces  generally 
ranging  in  size  from  6"  to  14"x48'  to 
57'xl"  to  l(Vi)"  for  trailer  flooring,  from 
6"  to  13"xl2'  to  28'x1(Vb)"  to  1{'/^)"  for 
vans  and  truck  bodies,  frtjm  9"  to 
12('/^)"x8'  to  10'xl(%)"  to  2('/2)"  for  rail 
cars,  and  from  6"  to  14"xl9'  to 
48'xl('/%)"  to  1(V»)"  for  containers.  The 
merchandise  under  investigation  is 
currently  classiHed,  in  addition  to 
various  other  hardwood  products,  under 
subheading  4421.90.98.40  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Edge-glued 
hardwood  flooring  is  commonly  referred 
to  as  "laminated"  hardwood  flooring  by 
buyers  and  sellers  of  subject 
merchandise.  Edge-glued  hardwood 
flooring,  however,  is  not  a  hardwood 
laminate  for  purposes  of  classification 
under  HTSUS  4412.14.  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930 
(the  "Act"),  as  amended  by  the  Uruguay 
Round  Agreements  Act  effective  January 
1,  1995.  References  to  Countervailing 
Duties:  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments.  54 
FR  23366  (May  31.  1989)  ("Proposed 
Regulations"),  which  have  been 
withdrawn,  are  provided  solely  for 
further  explanation  of  the  Department's 
countervailing  duty  practice. 

Injury  Test 

Because  Canada  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act.  the 
FTC  is  required  to  determine  whether 
imports  of  LHF  from  Canada  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  On  May  9.  1996.  the  ITC 
published  its  preliminary  determination 
finding  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  injured 
or  threatened  with  material  injury  by 
reason  of  imports  from  Canada  of  the 
subject  merchandise  (61  FR  21209). 

Petitioner 

The  petition  in  this  investigation  was 
filed  by  the  Ad  Hoc  Committee  on 
Laminated  Hardwood  Trailer  Flooring, 
which  is  composed  of  the  Anderson- 
Tully  Company,  Havco  Wood  Products 
Inc.,  Industrial  Hardwoods  Products 
Inc.,  Lewisohn  Sales  Company  Inc..  and 
Cloud  Corporation. 


Period  of  Investigation  ("POI") 

The  period  for  which  we  are 
measurljig  subsidies  is  calendar  year 

1995 

Ontario  Companies 

We  have  preUminarily  determined 
that  three  producers  of  the  subject 
merchandise  have  received  zero  or  de 
minimis  subsidies.  Two  companies.  Erie 
Flooring  &  Wood  Products  (&ie)  and 
Industrial  Hardwood  Products  Ltd. 
(IHP)  formally  requested  that  they  be 
excluded  from  any  potential 
countervailing  duty  order.  The  other 
company.  Mibier  Rigsby  Co.  (Milner) 
responded  to  our  questionnaire. 

IHP  certified  tliat  the  only  subsidy  it 
received  during  the  POI  was  consulting 
services  pursuant  to  the  Industrial 
Research  Assistance  Program  (IRAP). 
The  GOC  and  Government  of  Ontario 
also  certified  that  this  was  the  only 
benefit  IHP  received.  Even  assuming 
this  assistance  constituted  a 
countervailable  subsidy,  the  benefit 
would  be  de  minimis. 

Erie  certified  that  it  received  no 
countervailable  subsidies.  The  GOC  and 
the  Government  of  Ontario  also  certified 
this.  In  its  questionnaire  response, 
Milner  states  that  it  did  not  receive 
benefits  during  the  POI. 

The  remainder  of  this  notice  deals 
exclusively  with  Leclerc, 

Related  Parties 

In  the  present  investigation,  we  have 
examined  affiliated  companies  (within 
the  meaning  of  section  771(33)  of  the 
Act)  whose  relationship  may  be 
sufficient  to  warrant  treatment  as  a 
single  company  with  a  single,  combined 
countervailing  duty  rate.  In  the 
countervailing  duty  questionnaire, 
consistent  with  our  past  practice,  the 
Department  defined  companies  as 
sufficiently  related  where  one  company 
owns  20  percent  or  more  of  the  other 
company,  or  where  companies  prepare 
consolidated  financial  statements.  The 
Department  also  stated  that  companies 
may  be  considered  sufficiently  related 
where  there  are  common  directors  or 
one  company  performs  services  for  the 
other  company.  According  to  the 
questionnaire,  where  such  companies 
produce  the  subject  merchandise  or 
where  such  companies  have  engaged  in 
certain  financial  transactions  with  the 
company  producing  the  subject 
merchandise,  the  affiliated  parties  are 
required  to  respond  to  our 
questionnaire. 

Nilus  Leclerc  Inc.  was  identified  in 
the  petition  as  an  exporter  of  LHF  from 
Canada.  Nilus  Leclerc  Inc.  is  part  of  a 
consolidated  group.  Croups  Bois 


Leclerc.  Nilus  Leclerc  Inc.  and 
Industries  Leclerc  Inc.  are  the  only 
companies  in  the  group  directly  engaged 
in  the  production  of  LHF.  Because  of  the 
extent  of  common  ownership,  we  find  it 
appropriate  to  treat  these  two  LHF 
producers  as  a  single  company 
("Leclerc").  As  a  consequence,  we  are 
calculating  a  single  countervailing  duty 
rate  for  both  companies  by  dividing 
their  combined  subsidies  by  their 
combined  sales. 

In  addition,  certain  separately 
incorporated  companies  in  the  group 
received  subsidies.  Where  those 
subsidies  were  tied  to  the  production  of 
a  corporation  that  is  not  directly 
involved  in  the  production  of  LHF,  we 
have  not  included  those  subsidies  in  our 
calculations.  Where  the  subsidies  were 
tied  to  the  production  of  both  LHF  and 
other  merchandise,  we  included  those 
subsidies  in  our  calculations  using  the 
sales  of  both  products  in  the 
denominator  of  the  ad  valorem 
calculations. 

Cred/twort/iJ/iess 

Petitioner  has  alleged  that  Leclerc  was 
uncreditworthy  during  1993.  1994,  and 
1995.  In  an  October  8,  1996 
memorandum,  we  declined  to  initiate  a 
creditworthiness  investigation  because 
Leclerc  had  not  experienced  losses 
during  the  relevant  period.  Because 
requiring  a  finding  of  prior  losses  before 
determining  a  company  uncreditworthy 
may  mask  situations  where  it  is 
appropriate  to  apply  an  uncreditworthy 
benchinark,  we  have  proceeded  to 
analyze  Leclerc 's  creditworthiness 
looking  at  the  other  factors  described  in 
355.44(b)(6)(i)  of  the  Proposed 
Regulations. 

Section  355.44(b)(6)(i)  of  the  Proposed 
Regulations  states  that  the  receipt  of 
comparable  long-term  commercial  loans 
shall  normally  "constitute  dispositive 
evidence  that  the  firm  is  creditworthy." 
In  1993  and  1994,  Leclerc  received  long- 
term  commercial  financing.  For 
purposes  of  the  preliminary 
determination  we  consider  this 
financing  to  be  comparable  to  the 
allegedly  subsidized  financing  received 
by  Leclerc.  In  a  November  1, 1996 
submission,  Leclerc  reported  that  it 
reached  agreement  in  1995  to  receive 
comparable  long-term  commercial 
financing.  Although  the  Department 
intends  to  examine  the  1995  agreement 
closely  at  verification  to  gain  a  more 
detailed  understanding  of  it,  we  have 
preliminarily  determined  that  Leclerc 
was  creditworthy  in  1993,  1994,  and 
1995  on  the  basis  that  it  secured 
comparable  commercial  financing  in 
those  years. 
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Subsidies  Valuation  Information 

Benchmarks  for  Long-term  Loans  and 
Discotmt  Rates:  Leclerc  reported  that  it 
had  secured  long-term,  variable-rate, 
Canadian  dollar-denominated  loans 
during  all  relevant  years.  Therefore,  we 
have  used  these  company-specific 
interest  rates  as  the  benchmark  for  the 
company  in  those  years.  For  those  years 
in  which  Leclerc  did  not  provide  a 
company-specific  discount  rate,  we 
used  the  long-term  corporate  bond  rate 
in  Canada  as  the  discount  rate. 

Allocation  Period:  In  the  past,  the 
Department  has  relied  upon  information 
from  the  U.S.  Internal  Revenue  Service 
on  the  industry-specific  average  useful 
life  of  assets  to  determine  the  allocation 
period  for  nonrecurring  subsidies.  See 
General  Issues  Appendix  appended  to 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  (58  FR  37217,  37226;  July 
9, 1993)  [General  Issues  Appendix). 
However,  in  British  Steel  pic.  v.  United 
States.  879  F.  Supp.  1254  (CTT  1995) 
[British  Steel),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  this  allocation  methodology.  In 
accordance  with  the  Court's  remand 
order,  the  Department  calculated  a 
company-specific  allocation  period  for 
nonrecurring  subsidies  based  on  the 
average  useful  life  (AUL)  of  non- 
renewable physical  assets.  This  remand 
determination  was  affirmed  by  the  Court 
on  June  4.  1996.  British  Steel,  929  F. 
Supp.  426.  439  (Crr  1996). 

The  Department  has  decided  to 
acquiesce  to  the  Court's  decision  and,  as 
such,  we  intend  to  determine  the 
allocation  period  for  nonrecurring 
subsidies  using  company-specific  AUL 
data  where  reasonable  and  practicable. 
In  this  case,  the  IDepartment  has 
preliminarily  determined  that  it  is 
reasonable  and  practicable  to  allocate  all 
nonrecurring  subsidies  received  prior  to 
or  during  the  POI  using  Leclerc's  AUL 
of  18  years. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

L  Analysis  of  Direct  Subsidies 

A.  Programs  Preliminarily  Determined 
to  Be  Countervailable 

1.  Canada-Quebec  Subsidiary 
Agreement  on  Industrial  Development 

This  Subsidiary  Agreement,  which 
spans  five  years,  was  jointly  funded  by 
the  GOC  and  GOQ  on  March  27, 1992. 
Under  this  agreement,  the  GOC  and 
GOQ  established  a  program  to  improve 
the  competitiveness  and  vitality  of  the 
Quebec  economy  by  providing  financial 


assistance  to  companies  for  major 
industrial  projects.  The  following  four 
types  of  activities  are  eligible  for 
contributions:  (1)  capital  investment 
projects,  (2)  product  or  process 
development  projects  involving  a  major 
investment  or  leading  to  a  capital 
investment.  (3)  studies  required  to 
assess  the  feasibility  of  an  investment 
project,  and  (4)  mimicipal  infi^structure 
required  for  a  major  capital  investment 
project.  Leclerc  received  a  long-term 
interest-free  loan  under  this  program. 

We  analyzed  whether  the  program  is 
specific  "in  law  or  in  fact,"  withdn  the 
meaning  of  section  771  (5A)  of  the  Act. 
Funds  paid  out  by  the  GOC  under  this 
program  are  limited  to  companies  in  a 
particular  region  of  Canada  (i.e.,  the 
Province  of  Quebec)  and,  hence, 
regionally  S]}ecific  imder  section 
771(5A)(D)(iv)  of  the  Act.  Because  the 
interest-free  loan  provided  to  Leclerc 
was  financed  entirely  by  the  GOC,  we 
preliminarily  determine  that  the  total 
amoimt  of  assistance  is  regionally 
specific. 

We  also  preliminarily  determine  that 
the  loan  received  by  Leclerc  constitutes 
a  countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act.  It 
is  a  direct  transfer  of  funds  from  the 
GOC  providing  a  benefit  in  the  amount 
of  the  difference  between  the 
benchmark  interest  rate  and  the  zero 
interest  rate  paid  by  Leclerc. 

To  calculate  the  countervailable 
subsidy  for  Leclerc,  we  used  as  the 
benchmark  the  interest  rate  on  a 
variable-rate,  long-term  loan  taken  out 
in  1995  by  Leclerc  because  the  company 
had  not  taken  out  either  a  fixed-rate, 
long-term  loan  or  a  fixed-rate  debt 
obligation  in  that  year.  Thus,  we 
followed  our  variable-rate,  long-term 
loan  methodology  to  calculate  the 
benefit  conferred  on  Leclerc.  We  then 
divided  the  benefit  attributable  to  the 
POI  by  Leclerc's  LHF  sales  in  the  POI. 
On  this  basis,  we  determine  the 
countervailable  subsidy  for  this  program 
to  be  0.07  percent  ad  valorem  for 
Leclerc. 

2.  Industrial  and  Regional  Development 
Program  (IRDP) 

The  IRDP  was  created  by  the 
Industrial  and  Regional  Development 
Act  and  Regulations  in  1983  and  was 
administered  by  the  Canadian 
Department  of  Regional  Industrial 
Expansion.  It  was  terminated  on  June 
30, 1988.  No  new  applications  for  IRDP 
projects  were  accepted  after  that  date. 
The  goals  of  IRDP  were  to  achieve 
economic  development  in  all  regions  of 
Canada,  promote  economic 
development  in  those  regions  in  which 
opportunities  for  productive 


employment  are  exceptionally 
inadequate,  and  improve  the  overall 
economy  in  Canada.  To  aocomplish 
these  objectives,  financial  support  in  the 
form  of  grants,  contributions  and  loans 
were  provided  to  companies  for  four 
major  purposes:  (1)  establishing, 
expanding,  modernizing  production;  (2) 
promoting  the  marketing  of  products  or 
services;  (3)  developing  new  or 
improved  products  or  production 
processes,  or  carrying  on  research  in 
respect  thereof;  and  (4)  restructuring  so 
as  to  continue  on  a  commercially  viable 
basis. 

Under  this  program,  Canada's  260 
census  districts  were  classified  into  one 
of  four  tiers  on  the  basis  of  the  economic 
development  of  the  region.  The  most 
economically  disadvantaged  regions 
were  included  in  Tier  IV;  the  most 
advanced  regions  were  classified  as  Tier 
I. 

Those  districts  classified  as  Tiers  III 
and  IV  were  authorized  to  receive  the 
highest  share  of  assistance  under  IRDP 
(as  a  percentage  of  assistance  per 
approved  project);  those  in  Tiers  I  and 
II  received  the  lowest.  For  example,  a 
grant  toward  the  eligible  costs  of 
modernizing  or  significantly  increasing 
the  production  of  companies  in  Tiers  1 
and  n  could  not  exceed  17.5  percent  of 
the  capital  costs  of  the  project,  while  in 
Tiers  III  and  IV  grants  could  cover  up  to 
25  percent  of  eligible  costs. 

Nilus  Leclerc  Inc.  was  located  in  a 
Tier  III  district  when  it  received  three 
grants  under  this  program.  We  have 
preliminarily  determined  that  the  grants 
received  by  Leclerc  constitute  a 
coimtervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 
The  grants  are  direct  transfers  of  funds 
from  the  GOC  and  confer  a  benefit  in  the 
amount  of  the  portion  of  the  grant  that 
is  in  excess  of  the  most  favorable, 
nonspecific  level  of  benefits  [i.e..  Tiers 
I  and  II).  Also.  IRDP  grants  are 
regionally  specific  within  the  meaning 
of  section  771  (5A)  of  the  Act  because 
the  preferential  levels  of  benefits  [i.e., 
contributions  to  Tiers  m  and  IV)  are 
limited  to  companies  in  particular 
regions  of  Canada. 

We  have  treated  these  grants  as  "non- 
reciuring"  grants  based  on  the  analysis 
set  forth  in  the  Allocation  section  of  the 
General  Issues  Appendix  in  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  (58  FR  37217.  37226,  July 
9,  1993).  In  accordance  with  our  past 
practice,  we  have  allocated  those  grants 
which  exceeded  0.5  percent  of  a 
company's  sales  in  the  year  of  receipt 
over  time. 

To  calculate  the  countervailable 
subsidy,  we  used  our  standard  grant 


59082 Federal  Regi«ter  /  Vol.  61.  No.  225  /  Wednesday.  November  20,  1996  /  Notices 


methodology.  For  those  grants  which 
were  tied  to  the  production  of  both  LHF 
and  residential  flooring,  we  divided  the 
beneflt  attributable  to  Uie  POI  by  the 
total  sales  uf  Leclerc  and  Planchers 
Leclerc  (the  company  in  the  Leclerc 
group  that  produces  residential  flooring] 
during  the  same  period.  Otherwise,  for 
those  grants  which  benefited  only  the 
production  of  LHF.  we  divided  the 
benefit  attributable  to  the  POI  by 
Leclerc's  LHF  sales  during  the  same 
period.  On  this  basis,  we  determine  the 
countervailable  subsidy  for  this  program 
to  be  0.04  percent  ad  valorem  for 
Leclerc. 

3.  Societe  de  Developpement  industriel 
du  Quebec  (SDI);  Expansion  and 
Modernization  program  and 
"Programme  d'appui  a  la  reprise" 
(PREP)  Program 

Leclerc  obtained  loans  under  SOI's 
Expansion  and  Modernization  program 
and  loan  guarantees  under  SDI's  PREP 
program.  These  loans  and  loan 
guarantees  were  part  of  a  larger  package 
of  commercial  and  government 
financing  used  to  increase  Leclerc's 
productive  capacity.  Firms  in  Quebec 
can  participate  in  Expansion  and 
Modernization  and  PREP  by  meeting  a 
requirement  that  "the  project    for  which 
financing  is  requested  is  aimed  at 
markets  outside  Quebec."  An  alternative 
requirement  for  receiving  assistance  is 
that  the  market  in  Quebec  is 
inadequately  served  by  businesses  in 
Quebec  and  that  the  supported 
production  is  expected  to  replace 
imported  goods  into  Quebec.  Under 
either  requirement,  the  market  for  the 
products  to  be  supported  must  have  an 
expected  growth  rate  that  is  above  the 
average  for  the  manufacturing  sector  in 
Canada.  In  addition  to  these 
requirements,  which  are  contained  in 
the  regulations  governing  Expansion 
and  Modernization  and  PREP,  the  GOQ 
has  stated  that  commercial  financing 
must  accompany  the  SDI  loans  in  all 
cases.  Also,  certain  general 
requirements  must  be  met  regarding  the 
length  of  the  project  and  the  financial 
structure  of  the  company  involved. 

With  respect  to  whether  this  program 
can  be  considered  an  export  subsidy, 
section  771(5A)(B)  of  the  Act  states  that 
an  export  subsidy  is  "a  subsidy  that  is. 
in  law  or  in  fact,  contingent  upon  export 
performance,  alone  or  as  one  of  two  or 
more  conditions."  Article  3.1(a)  and 
note  4  of  the  Agreement  on  Subsidies 
and  Countervailing  Measures  clarifies 
that  the  "in  fact"  standard  "is  met  when 
the  facts  demonstrate  that  the  granting 
of  a  subsidy,  without  having  been  made 
legally  contingent  up>oji  export 
performance,  is  in  fact  tied  to  actual  or 


anticipated  exportation  or  export 
earnings  .  . .   However,  t  he  mere  fact 
that  a  subsidy  is  accorded  to  enterprises 
which  export  shall  not  for  that  reason 
alone  be  considered  to  be  an  export 
subsidy  Mrithin  the  meaning  of  this 
provision." 

We  recognize  that  the  projects  for 
which  Leclerc  sought  financing  were 
largely  aimed  at  the  U.S.  market  in  the 
sense  that  the  company  exp>ected  to  sell 
most  of  its  increased  production  to  the 
United  States.  However,  there  is  no 
evidence  to  support  a  finding  that 
Leclerc's  receipt  of  the  loans  and 
guarantees  was  contingent  ufKin  or  tied 
to  actual  or  anticipated  exportation  to 
the  United  States.  Although  the  granting 
authority  was  aware  of  the  anticipated 
destination  of  the  output,  this  fact  alone 
does  not  render  the  program  a  de  facto 
export  subsidy.  Specifically,  we  do  not 
believe  that  the  assistance  awarded 
Leclerc  was  contingent  upon  the 
company  exporting  outside  of  Canada. 
Indeed,  Leclerc  could  have  qualified  for 
assistance  by  "exporting"  to  another 
province  in  Canada.  Therefore,  we  have 
preliminarily  determined  that  the  loans 
and  guarantees  given  under  the  Export 
and  Modernization  and  PREP  programs 
are  not  export  subsidies. 

The  situation  we  are  addressing  here 
can  be  contrasted  with  other  situations 
that  might  give  rise  to  possible  de  facto 
export  subsidies.  For  example,  a  loan 
program  might  be  structured  to  require 
repayment  in  U.S.  dollars  rather  than 
local  currency.  If  currency  restrictions 
make  it  impossible  to  obtain  U.S.  dollars 
in  that  country  except  through 
exportation,  then  the  requirement  to 
repay  the  loan  in  U.S.  dollars  could  lead 
to  the  finding  of  a  de  facto  export 
subsidy. 

We  intend  to  review  the  Export  and 
Modernization  and  PREP  programs 
closely  at  verification.  In  particular,  we 
will  examine  the  bases  upon  which  the 
granting  authority  approved  assistance 
to  Leclerc.  If  the  prospect  of  future 
exports  outside  of  Canada — beyond  a 
normal  commercial  analysis  of  whether 
a  viable  market,  domestic  or  export, 
existed  for  the  anticipated  production — 
was  one  of  the  bases  for  granting 
assistance,  we  will  likely  find  these 
programs  to  be  export  subsidies  in  the 
filnal  determination. 

While  we  do  not  consider  Expansion 
.and  Modernization  and  PREP  to  be 
export  subsidies  for  purposes  of  the 
preliminary  determination,  we  have 
considered  whether  these  pro-ams  may 
be  specific  domestic  subsidies  within 
the  meaning  of  Section  771(5A)(D)(i)  of 
the  Act.  (For  our  analysis  of  PREP, 
please  see  the  section  entitled  Programs 


Pnliminarily  Determined  To  Be  Not 
Countervailable. ) 

Expansion  and  Modernization  program 

Loans  under  the  Expansion  and 
Modernization  program  can  be  provided 
to  companies  involved  in: 
manufacturing,  recycling,  computer 
services,  software  or  software  package 
design  and  publishing,  contaminated 
soils  remediation,  the  operation  of  a 
research  laboratory,  and  the  production 
of  technical  services  for  clients  outside 
of  Quebec.  The  regulations  for  this 
program  further  indicate  that  businesses 
in  other  categories  may  be  considered 
"in  exceptional  cases."  The  assistance 
may  be  used  to  cover  the  following 
types  of  expenditures:  (1)  capital 
investments;  (2)  the  purchase  and 
introduction  of  a  new  technology;  (3) 
the  acquisition  of  information 
production  or  management  equipment; 
(4)  investments  for  project-related 
training:  and  (5)  other  training 
investments  related  to  project  start-up. 
Based  on  our  review  of  the  eligibility 
criteria,  we  preliminarily  determine  that 
the  program  is  not  de  jure  sp>ecific. 

Pursuant  to  section  771(5A)(D)(iii)  of 
the  Act,  a  subsidy  is  de  facto  specific  if 
one  or  more  of  the  following  factors 
exists:  (1)  the  number  of  enterprises, 
industries  or  groups  thereof  which  use 
a  subsidy  is  limited;  2)  there  is 
predominant  use  of  a  subsidy  by  an 
enterprise,  industry,  or  group;  (3)  there 
is  disproportionate  use  of  a  subsidy  by 
an  enterprise,  industry,  or  group;  or  (4) 
the  manner  in  which  the  authority 
providing  a  subsidy  has  exercised 
discretion  indicates  that  an  enterprise  or 
industry  is  favored  over  others. 

During  the  period  1990  through  1995, 
assistance  under  this  program  was 
distributed  to  a  large  number  and  wide 
variety  of  users.  Therefore,  the  program 
is  not  limited  based  on  the  number  of 
users.  During  this  same  period,  the  level 
of  financing  obtained  by  the  wood 
products  industry  and  by  Leclerc  varied. 
In  1993, 1994.  and  1995.  the  wood 
products  industry  was  consistently 
among  the  largest  beneficiaries  under 
the  program.  Leclerc's  share  of  financing 
as  a  percentage  of  total  authorized 
financing  was  also  large  relative  to  the 
shares  received  by  other  users.  Taking 
these  two  findings  together,  we 
preliminarily  determine  that  the 
assistance  received  by  Leclerc  was 
disproportionate  in  1993, 1994,  and 
1995  and,  therefore,  the  subsidy  is 
specific. 

In  order  to  calculate  the  benefit  from 
long-term  variable  rate  loans,  the 
Department  normally  calculates  the 
difference  during  the  POI  between  the 
amount  of  interest  paid  on  the 
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subsidized  loan  and  the  amoimt  of 
interest  that  would  have  been  paid 
using  a  benchmark  interest  rate  that 
reflects  what  the  company  would  pay  to 
obtain  a  comparable  commercial  loan. 
In  this  case,  the  loans  given  imder  the 
Expansion  and  Modernization  program 
include  premia  and  stock  options.  In 
addition,  the  SDI  loans  have  variable 
repayment  schedules.  In  order  to 
account  for  the  value  of  the  premia  and 
the  variable  repayment  schedule,  we 
have  estimated  a  repayment  schedule 
for  the  SDI  loan  and  compared  the 
amount  Leclerc  would  repay  under  that 
schedule  with  the  amount  Leclerc 
would  repay  imder  a  comparable 
commercial  loan.  For  purposes  of  the 
preliminary  determination,  we  have  not 
determined  the  value  of  the  stock 
option.  We  note,  however,  that  we  are 
considering  methods  to  do  so  for  the 
final  determination. 

We  next  determined  the  grant 
equivalent  of  these  loans,  i.e.,  the 
present  value  of  the  difference  between 
what  would  be  paid  under  the 
commercial  loan  and  the'SDI  loan,  using 
the  discount  rates  described  in  the 
Subsidies  Valuation  Information  section 
above.  If  the  grant  equivalent  calculated 
under  this  methodology  was  less  than  .5 
percent  of  Leclerc's  sales  of  subject 
mertihandise.  the  benefit  was  expensed. 
If  the  grant  equivalent  was  greater  than 
.5  percent,  we  allocated  the  benefit  over 
the  life  of  the  benchmark  loan  using  the 
grant  allocation  formula  outlined  in 
section  355.49  (b)(4)(3)  of  the 
Department's  Proposed  Regulation.  We 
used  the  life  of  the  benchmark  loan  as 
the  allocation  period  because  of  the 
variable  repayment  schedule  on  the  SDI 
loans.  We  would,  however,  welcome 
comments  on  the  appropriate  allocation 
period  for  our  final  determination.  The 
benefit  allocated  to  the  POI  was  then 
divided  by  Leclerc's  total  sales  of 
subject  merchandise  during  the  POI. 
Using  this  methodology,  we  determine 
the  countervailable  subsidy  from  the 
Expansion  and  Modernization  program 
to  be  0.20  percent  ad  valorem. 

B.  Programs  Preliminarily  Determined  to 
Be  Not  Countervailable 

1.  Export  Development  Corporation 
CEDC) 

The  EDC  was  established  by  the 
Export  Development  Act  in  1969  to 
support  and  develop  Canada's  export 
trade.  One  of  its  services  is  the 
provision  of  insurance  to  exporters  of 
Canadian  goods.  The  insiuance  policies 
protect  exporters  against  losses  due  to 
non-payment  relating  to  commercial 
and  political  risks.  Nilus  Leclerc  Inc. 
and  Industries  Leclerc  Inc.  purchased 


export  credit  insurance  from  the  EDC 
during  the  POI  which  covered  sales  of 
the  subject  merchandise.  No  claims 
were  made  or  payouts  received  by 
Leclerc  during  this  period. 

The  Department's  standard 
methodology  for  examining  government 
export  credit  insurance  programs  (as 
outlined  in  section  355.44(d)  of  the 
Proposed  Regulations)  is  to  determine 
whether  the  premium  rates  charged  by 
the  government  entity  are  adequate  to 
cover  the  long-term  operating  costs  and 
losses  of  the  program.  Under  this 
approach,  the  Department  analyzes  the 
financial  results  of  the  department 
responsible  for  administering  the 
program  during  the  POI  and  the  four 
previous  years.  According  to  EDC 
Annual  Reports,  the  EDC  and  the  EDCs 
insurance  program,  in  particular,  have 
reported  profits  during  each  of  the  years 
from  1991  to  1995. 

Given  that  the  premium  rates  charged 
by  the  EDC  have  been  more  than 
adequate  to  cover  the  operating  costs 
and  losses  of  its  export  insurance 
program,  we  preliminarily  determine 
that  this  program  does  not  confer  a 
countiervailable  subsidy. 

2.  Hydro-Quebec  Electrotechnology 
Implementation  Program 

The  Electrotechnology 
Implementation  Assistance  Program  is 
administered  by  Hydro-Quebec,  a  public 
utility  wholly-owned  by  the  GOQ.  The 
program  was  first  available  in  1985  and 
has  been  implemented  in  three  phases, 
the  most  recent  of  which  has  been 
extended  until  December  31. 1996. 
Phases  I  and  n  of  this  program  were 
designed  to  reduce  dependence  on  fossil 
fuels  by  increasing  the  consiunption  of 
hydroelectric  power.  Phase  m  was 
created  to  promote  research  and 
development  on  more  efficient  uses  of 
energy  and  to  contribute  toward 
industrial  development  in  Quebec.  It  is 
primarily  intended  for  Quebec 
industries  seeking  to  improve  their 
overall  productivity.  To  be  eligible  for 
this  program,  the  company  must:  (1)  be 
subject  to  electricity  rates  G,  G-9.  M  or 
L  and  (2)  consume  electrical  power  to 
manufacture,  assemble,  or  process 
merchandise,  or  to  extract  raw 
materials. 

With  respect  to  the  grants  received  by 
Leclerc  under  this  program,  we 
analyzed  whether  the  program  is 
specific  "in  law  or  in  fact."  within  the 
meaning  of  section  771(5A)(D)  (i)  and 
(iii).  Based  on  Our  review  of  the 
eligibility  criteria,  we  preliminarily 
determine  that  this  program  is  not  de 
jure  specific. 

Section  771(5A)(D)(iii)  of  the  Act 
provides  that  a  subsidy  is  de  facto 


specific  if  one  or  more  of  the  following 
factors  exists:  (1)  the  number  of 
enterprises,  industries  or  groups  thereof 
which  use  a  subsidy  is  limited;  (2)  there 
is  predominant  use  of  a  subsidy  by  an 
enterprise,  industry,  or  group;  (3)  there 
is  disproportionate  use  of  a  subsidy  by 
an  enterprise,  industry,  or  group;  or  (4) 
the  manner  in  which  the  authority 
providing  a  subsidy  has  exercised 
discretion  indicates  that  an  enterprise  or 
industry  is  favored  over  others. 

Regarding  de  facto  specificity,  during 
the  period  1985  throu^  1992, 
assistance  under  this  program  was 
distributed  over  a  large  niunber  and 
wide  variety  of  users,  representing  a 
wide  cross-section  of  the  Quebec 
economy.  Thus,  the  program  is  not 
specific  based  on  the  number  of  users. 
We  also  examined  evidence  regarding 
the  usage  of  the  program  to  determine 
whether  Leclerc  or  the  wood  products 
industry  was  a  predominant  user  or 
received  disproportionately  large 
amounts  of  the  subsidies.  We 
preliminarily  determine  that  neither 
Leclerc  nor  die  wood  products  industry 
received  a  dominant  or  disproportionate 
share  of  the  benefits  distributed  under 
this  program.  As  explained  in  the 
Statement  of  Administrative  Action 
(SAA)  (H.R.  Doc.  No.  316,  Vol.  1, 103d 
Cong.,  2d  Session  (1994)  at  931),  where 
the  number  of  users  is  large  and  there 
is  no  dominant  or  disproportionate  use 
of  the  program  by  Leclerc.  we  do  not 
reach  ^e  issue  of  whether 
administrators  of  the  program  exercised 
discretion  in  awarding  benefits. 
Therefore,  we  preliminarily  determine 
that  this  program  is  not  specific  and  has 
not  conferred  countervailable  subsidies 
on  Leclerc. 

3.  Decentralized  Fund  for  Job  Creation 
Program  (DFJC)  of  the  Societe 
Quebecoise  de  Developpement  de  la 
Main-d'Oeuvre  (SQDM) 

The  Decentralized  Fund  for  Job 
Creation  Program  (DFJC)  was  created  by 
the  Societe  Quebecoise  de 
Developpement  de  la  Main-d'Oeuvre 
(SQDM),  an  agency  of  the  GOQ,  in  1994 
for  the  purpose  of  increasing 
employment  and  reducing  public 
expenditures  for  the  unemployed.  By 
providing  a  one-time  cash  grant  to 
qualifying  enterprises,  the  program  aims 
to  induce  private  enterprises  to  develop 
projects  to  hire  the  unemployed.  The 
GOQ  reported  that  all  commercial 
enterprises,  except  retail  businesses,  all 
nonprofit  incorporated  entities,  and 
local  and  regional  munidpahties,  are 
eligible  for  the  grants.  The  criteria  for 
selection  include:  (1)  the  number  and 
type  of  jobs  created;  (2)  whether  the 
project  is  consistent  with  regional 
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obiectives;  (3)  whether  the  project  is 
likely  to  be  self-supporting  in  a 
reasonable  period  of  time;  and  (4) 
whether  financing  {mm  other  sources  is 
available. 

With  respect  to  the  grants  received  by 
Laclerc  under  this  program,  we 
analyzed  whether  the  program  is 
specific  "in  law  or  in  fact,"  within  the 
meaning  of  section  771(5A)(D)  (i)  and 
(iii).  Based  on  our  review  of  the 
eligibility  criteria,  we  preliminarily 
determine  that  this  program  is  not  de 
jure  specific.  Regarding  de  facto 
specificity,  during  the  period  of 
February  1994  to  March  1996.  assistance 
under  the  program  was  distributed  to 
many  sectors  representing  virtually 
every  industry  and  commercial  sector 
found  in  Quebec.  On  this  basis,  we 
preliminarily  conclude  that  the  program 
is  not  specific  based  on  the  number  of 
users. 

We  also  examined  evidence  regarding 
the  usage  of  the  program  and  found  that 
neither  Leclerc  nor  the  wood  products 
industry  was  a  dominant  or 
disproportionate  user  of  this  program. 
Because  the  number  of  users  is  large  and 
there  is  no  dominant  or 
disproportionate  use  of  the  program  by 
producers  under  investigation,  we  do 
not  reach  the  issue  of  whether 
administrators  of  the  program  exercised 
discretion  in  awarding  benefits.  Thus, 
we  preliminarily  determine  that  this 
program  is  not  specific  and  has  not 
conferred  a  countervailable  subsidy  on 
Leclerc. 

4.  Societe  de  placement  dans 
I'enterprise  quebecoise  (SPEQ) 

The  SPEQ  program  is  administered  by 
the  SDI  to  encourage  equity  investments 
into  Quebec  companies.  It  provides  a 
tax  incentive  for  owners  of  business 
investment  companies  to  make  equity 
investments  in  eligible,  small-to- 
medium  sized  Quebec  companies. 

With  respect  to  assistance  received  by 
Leclerc  under  this  program,  we 
analyzed  whether  the  program  is 
specific  "in  law  or  in  fact."  within  the 
meaning  of  section  771(5A)(D)  (i)  and 
(iii).  Any  enterprise  which  has  gross 
assets  of  less  than  $25  million  or  net 
shareholders  ■  equity  equal  to  or  less 
than  $10  million,  and  which  has 
engaged  in  manufacturing,  recycling, 
tourism,  research  and  development, 
environmental,  exporting, 
cinematography  production,  "industriel 
culture,"  or  aquaculture/incubator 
activities  is  eligible  to  apply  for 
assistance  under  this  program.  Based  on 
our  review  of  the  eligibility  criteria,  we 
preliminarily  determine  that  this 
program  is  not  de  jure  specific. 
Regarding  de  facto  specificity,  during 


1988  through  1993,  assistance  under 
this  program  was  distributed  over  a 
large  number  and  wide  variety  of  users, 
representing  a  wide  crosa-aection  of  the 
Quebec  economy.  Thus,  the  program  is 
not  specific  based  on  the  number  of 
users. 

We  also  examined  evidence  regarding 
the  usage  of  the  program  and 
determined  that  neither  Leclerc  nor  the 
wood  products  industry  was  a  dominant 
or  disproportionate  user  of  this  program. 
Therefore,  we  do  not  reach  the  issue  of 
whether  administrators  of  the  program 
exercised  discretion  in  awarding 
benefits.  Thus,  we  preliminarily 
determine  that  this  program  is  not 
specific  and  has  not  conferred  a 
countervailable  subsidy  on  Leclerc. 

5.  Societe  de  Developf>ement  Industriel 
du  Quebec  (SDI):  "Programme  d'appui  a 
la  reprise"  (PREP)  Program 

PREP  was  a  temporary  program  under 
which  SDI  provided  loan  guarantees  on 
commercial  bank  loans.  The  program 
was  active  between  1992  and  1995  and 
was  designed  to  assist  small-to-medium 
sized  firms  in  Quebec  experiencing 
liquidity  problems  as  a  result  of  the 
recession  of  the  early  1990s.  Among 
other  things.  PREP  financing  was 
provided  for  production  expansion. 

The  GCKj  has  stated  that  the  same 
general  eligibility  criteria  apply  to  PREP 
and  Expansion  and  Modernization. 
Therefore,  consistent  with  our  analysis 
of  the  Expansion  and  Modernization 
program,  we  preliminarily  determine 
that  assistance  under  PREP  is  not  de 
jure  specific. 

Regarding  de  facto  specificity,  the 
companies  that  obtained  loan 
guarantees  under  PREP  represented  a 
large  number  of  different  industries. 
Based  on  the  broad  mix  of  industries 
using  the  program.  PREP  is  not  limited 
in  terms  of  the  number  of  users. 

We  also  examined  evidence  regarding 
the  usage  of  the  program  and 
determined  that  neither  Leclerc  nor  the 
wood  products  industry  was  a  dominant 
or  disproportionate  user  of  this  program. 
Therefore,  we  do  not  reach  the  issue  of 
whether  administrators  of  the  program 
exercised  discretion  in  awarding 
benefits.  Thus,  we  preliminarily 
determine  that  this,  program  is  not 
specific  and  has  not  conferred 
countervailable  subsidies  on  Leclerc. 

C.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

The  following  programs  were  not 
used: 

1  Capital  Gains  Exemptions 
2.  Investment  Tax  Credits 


3.  Performance  Security  Services 

through  the  Export  Development 
Corporation 

4.  Program  for  Export  Markei 

Development 

5.  WoiUng  Capital  for  Growth  from 

BDBC 

6.  St.  Lawrence  Environmental 

Technology  Development  Program 
(ETDP) 

7.  Canada-Quebec  Subsidiary 

Agreement  on  the  Economic 
Development  of  Quebec 

8.  Quebec  Stumpage  Program 

9.  F^grams  Provided  by  the  Industrial 

Development  Corporation  (SDI) 
Article  7  Assistance 
Export  Assistance  Program 
Business  Financing  Program 
Research  and  Innovation  Activities 

Program 

10.  Export  Promotion  Assistance 

Program  (APEX) 

11.  Private  Forest  Development  Program 

(PFDP) 

D.  Program  for  Which  Additional 
Information  Is  ftequired 

On  November  1,  1996,  the  GOQ 
submitted  information  regarding  a 
program  operated  by  SQDM  entitled 
Program  for  the  Development  of  Human 
Resources.  This  information  was 
received  too  late  to  be  taken  into 
account  for  purposes  of  this  preliminary 
determination. 

n.  Analysis  of  Upstream  Subsidies 

The  petitioner  alleged  that  Leclerc 
receives  upstream  subsidies  through  its 
purchase  of  lumber  from  suppliers 
which  harvest  stumpage  from  Quebec's 
public  forest  ("allegedly  subsidized" 
suppliers).  Section  771  A(a)  of  the  Act, 
defines  upstream  subsidies  as  follows: 

The  term  "upstream  subsidy"  means 
any  subsidy  ...  by  the  government  of 
a  country  that: 

(1)  Is  paid  or  bestowed  by  that  govemment 
with  respect  to  a  product  (hereinafter  referred 
to  as  an  "input  product")  that  is  used  in  the 
manufacture  or  production  in  that  country  of 
merchandise  which  is  the  subject  of  a 
countervailing  duty  proceeding; 

(2)  In  the  judgment  of  the  adiministering 
authority  bestows  a  competitive  benefit  on 
the  merchandise;  and 

(3)  Has  a  significant  effect  on  the  cost  of 
manufecturing  or  producing  the 
merchandise. 

Each  of  the  three  elements  listed 
above  must  be  satisfied  in  order  for  the 
E)epartment  to  find  that  an  upstream 
subsidy  exists.  The  absence  of  any  one 
element  precludes  the  finding  of  an 
upstream  subsidy.  As  discussed  below, 
we  preliminarily  determine  that  a 
competitive  benefit  is  not  bestowed  on 
Leclerc  through  its  purchases  of 
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allegedly  subsidized  lumber.  Therefore, 
we  have  not  addressed  the  first  and 
third  criteria. 

Competitive  Benefit 

In  determining  whether  subsidies  to 
the  upstream  supplier(s)  confer  a 
competitive  benefit  within  the  meaning 
of  section  77lA(a)(2)  on  the  producer  of 
the  subject  merchandise,  section 
771A(b)  directs  that: 

...a  competitive  benefit  has  been  bestowed 
when  the  price  for  the  input  product...is 
lower  than  the  price  that  the  manufacturer  or 
producer  of  merchandise  which  is  the  subject 
of  a  countervailing  duty  proceeding  would 
otherwise  pay  for  the  product  in  obtaining  it 
from  another  seller  in  an  arros-length 
transaction. 

"rtie  Department's  Proposed 
Regulations  offer  the  following 
hierarchy  of  benchmarks  for 
determining  whether  a  competitive 
benefit  exists: 

...In  evaluating  whether  a  competitive 
benefit  exists  pursuant  to  paragraph  (a)(2)  of 
this  section,  the  Secretary  will  determine 
whether  the  price  for  the  input  product  is 
lower  than: 

(1)  The  price  which  the  producer  of  the 
merchandise  otherwise  would  pay  for  the 
input  product,  produced  in  the  same  country, 
in  obtaining  it  from  another  unsubsidized 
seller  in  an  arm's  length  transaction;  or 

(2)  A  world  market  price  for  the  input 
product. 

In  this  instance,  Leclerc  purchases  the 
input  product,  liunber,  from  niunerous 
imsulnidized,  imrelated  suppliers  in 
Canada.  Therefore,  we  have  used  the 
prices  charged  to  Leclerc  by  these 
suppliers  as  the  benchmark. 

We  compared  the  prices  paid  by 
Leclerc  to  its  "allegedly  subsidized" 
suppliers  with  the  prices  paid  to 
imsubsidized  suppliers  on  a  product-by- 
product and  aggregate  basis  (see, 
October  10  and  November  6, 1996, 
Memoranda  from  Team  to  Susan  H. 
Kuhbach,  Acting  Deputy  Assistant 
Secretary).  Based  on  our  comparison  of 
these  prices,  we  found  that  the  price  of 
allegedly  subsidized  lumber  was 
generally  equal  to  or  exceeded  the  price 
of  imsubsidized  lumber.  Therefore,  we 
preliminarily  determine  that  Leclerc  did 
not  receive  an  upstream  subsidy. 

Summary 

The  total  estimated  preliminary  net 
countervailable  subsidy  rate  for  Leclerc 
is  0.31  percent,  which  is  de  minimis.  As 
noted  above,  the  rates  for  IHP,  Erie  and 
Milner  are  either  zero  or  de  minimis. 
Therefore,  we  preliminarily  determine 
that  countervailable  subsidies  are  not 
being  provided  to  manufacturers, 
producers,  or  exporters  of  LHF  in 
Canada. 


Verification 

In  accordance  with  section  782  (i)  of 
the  Act,  we  will  verify  the  information 
submitted  by  respondents  prior  to 
making  our  final  determination. 

Critical  Circumstances 

The  petitioner  alleged  that  critical 
circtmistances  exist  with  respect  to 
imports  of  subject  merchandise.  Because 
we  have  reached  a  negative  preliminary 
determination,  this  issue  is  moot. 

FTC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  oui  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  imder  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary,  Import  Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  355.38,  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination.  The  hearing 
will  be  held  on  January  3, 1997,  at  the 
U.S.  Department  of  Commerce,  Room 
3708,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
Individuals  who  wish  to  request  a 
hearing  must  submit  a  written  request 
within  10  days  of  the  publication  of  this 
notice  in  the  Federal  Register  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B099, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  the  party's  name,  address, 
and  telephone  nimnber;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  In  addition.  10  copies  of 
the  business  proprietary  version  and 
five  copies  of  the  nonproprietary 
version  of  the  case  briefs  must  be 
submitted  to  the  Assistant  Secretary  no 
later  than  December  17,  1996.  Ten 
copies  of  the  business  proprietary 


version  and  five  copies  of  the 
nonproprietary  version  of  the  rebuttal 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
December  23, 1996.  An  interested  party 
may  make  an  affirmative  presentation 
only  on  argimients  included  in  that 
party's  case  or  rebuttal  briefs.  Written 
argimients  should  be  submitted  in 
accordance  vdth  19  CFR  355.38  and  will 
be  considered  if  received  within  the 
time  limits  specified  above.  This 
determination  is  published  pursuant  to 
section  703(f)  of  the  Act. 

Dated:  November  12. 1996. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  9fr-29661  Filed  11-19-96;  8:45  am] 

BIUJNG  CODE  3610-OS-P 


Export  Trade  Certificate  of  Raview 

ACTKM:  Notice  of  application  to  amend 
certificate. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
simunarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Davtrn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  ID  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
govemment  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
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to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  1800H.  Washington. 
DC.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  89-3A010." 

Air-Conditioning  and  Refrigeration 
Institute's  ("ARJ")  original  Certificate 
was  issued  on  May  la,  1991  (56  FR 
23284,  May  21,  1991)  and  previously 
amended  on  July  6,  1992  (57  FR  30956, 
July  13,  1992)  and  February  9.  1995  (60 
FR  9011,  February  16,  1995).  A 
summary  of  the  application  for  an 
amendment  follows. 

Summary  of  the  Application 

Applicant:  Air-Conditioning  and 
Refrigeration  Institute  CAR]"),  4301 
North  Fairfax  Drive.  Suite  425. 
Arlington,  Virginia  22203. 

Contact:  Renee  Hancher,  Director  of 
International  Trade,  Telephone:  (703) 
524-8800. 

Application  No.:  89-3A010. 

Diite  Deemed  Submitted:  November  6, 
1996 

Proposed  Amendment:  ARl  seeks  to 
amend  its  Certificate  to: 

1.  Add  each  of  the  following 
companies  as  new  "Members"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1));  Calmac  Manufacturing 
Corporation,  Englewood,  New  Jersey; 
Des  Champs  Laboratories,  Inc.,  Natural 
Bridge  Station,  Virginia:  Elkhart  Product 
Corporation.  Geneva.  Indiana;  IMl 
Cornelius,  Inc.,  Anoka,  Minnesota; 
Inter-City  Produrts  Corporation,  USA. 
Lewisburg,  Tennessee;  Mainstream 
Engineering  Corporation,  Rockledge. 
Florida;  Metal  Industries  Inc., 
Clearwater.  Florida;  National  Comfort 
Products,  Bensalem.  Pennsylvania;  New 
TTiermal  Tetihnologies  Inc.,  Clearwater, 
Florida;  Refrigerant  Recovery 
Technologies,  Inc..  Garrett,  Indiana; 
Refron.  Inc.,  Long  Island  City,  New 
York;  SPX  Corporation,  for  the  activities 
of  its  Robinair  Division-HVAC/R  Group, 
Montpelier,  Ohio;  Russell,  Brea, 
California,  Semen,  Incorporated, 
Columbia,  Mis.soun;  The  Whalen 
Company,  Easton.  Maryland;  and  two 
subsidiaries  of  .\AF/McQuay  AAF 
International.  Louisville.  Kentucky  and 
McQuay  International,  Minneapolis. 
Minnesota. 

2  Delete  the  following  companies  as 
"Memb«rs"  of  the  Certificate:  Brookside 
Group.  Inc  .  Mc-Cordsville.  Indiana; 
Eaton  Corporation,  for  the  activities  of 
its  Automotive  &  Appliance  Control 


Operations.  Carol  Stream,  Illinois;  and 
Tomkins  Industries.  Inc..  Dayton,  Ohio; 

3.  Change  the  listing  of  the  company 
name  of  the  following  cxurent 
"Members"  as  follows:  Change  Heat 
Exchangers.  Inc.,  and  Mestek,  Inc..  for 
the  activities  of  its  Sterling  Radiator 
Division,  to  Mestek,  Inc.,  for  the 
activities  of  its  KOLDWAVE,  Division 
and  its  Sterling  HVAC  Equipment 
Division;  Lau  to  LAU  Industries;  MDI 
Major  Diversities,  Inc.  to  Pinnacle 
Products.  Inc.;  Miller- Picking 
Corporation  to  Miller-Picking 
International  Corporation;  NIBCO.  Inc.. 
for  the  activities  of  its  OEM  Division  to 
NIBCO.  Inc.;  and  NORDYNE  Inc.  to 
NORDYNE.  INC.;  and 

4.  Add  as  new  products  to  be  covered 
as  Export  Trade  under  the  Certificate 
within  the  meaning  of  section  325. 2(j)  of 
the  Regulations  (15  CFR  325. 2(j)):  (1) 
unit  ventilators,  (2)  air-to-air  energy 
recovery  ventilation  equipment.  (3) 
desiccant  cooling  and  dehumidification 
equipment,  and  (4)  refrigerant 
reclaimers. 

Dated:  November  14.  1996. 

W.  Dawn  Biuby, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

|FR  Doc  96-29625  Filed  11-1^-96;  8:45  ami 

WLLMO  COOC  M10-IMWP 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umlts  and 
Guaranteed  Acceas  Levels  for  Certain 
Cotton.  Wool  and  MarvMade  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  Dominican 
Republic 

November  15.  1996. 

AQEf«CY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

import  limits  and  guaranteed  access 

levels. 

EFFECTTVE  DATE:  November  20.  1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPt.EMENTARY  INFORMATION: 


Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act. 

On  the  request  of  the  Government  of 
the  Dominican  Republic,  the  U.S. 
Government  agreed  to  increase  the  1996 
Guaranteed  Access  Levels  for  Categories 
338/638,  339/639  and  633.  Also,  the 
current  limits  for  Categories  433  and 
448  are  being  increased  for  swing, 
reducing  the  limit  for  Categories  342/ 
642  to  account  for  the  increases. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19,  1995).  Also 
see  61  FR  1359,  published  on  January 
19,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  aU 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TroyRCribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  15,  1996. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  11. 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1996  and 
extends  through  December  31,  1996. 

Effective  on  November  20,  1996,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  limit ' 

342/642  

433 

448  

454,702  dozen. 
24.243  dozen. 
45,470  dozen. 

^  The  limits  have  not  been  ad^ed  to  ac- 
count for  any  Imports  exported  after  December 
31,  1995. 

The  Guaranteed  Access  Level  (GAL)  for 
Categories  342/642,  433  and  448  remain 
unchanged.  The  GALs  for  textile  products  in 
the  following  categories  shall  be  increased: 
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Category 

Gueranteed /Access 
Level 

338/638 

339/639 

633 

3,650,000  doren. 
2.650.000  dozen. 
120.000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Conunittee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  86-29648  Filed  11-19-96;  8:45  am) 


Announcement  of  Import  Restraint 
Umits  for  Certain  Cotton,  Wool,  Man- 
Made  Hber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textiies  and  Textile 
Products  Produced  or  Manufactured  in 
the  Reput>llc  of  Korea 

November  14, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  infonnation  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Korea  and  exported  during  the  period 
January  1, 1997  through  December  31, 
1997  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursiiant  to 
the  Uruguay  Round  Agreements  Act  and 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19. 1995). 
Information  regarding  the  1997 
CORRELATION  wdll  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committw  for  tha  Implementation  of  Textile 
AgTBemflnti 

November  14, 1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Qothing  (ATC): 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1997,  entry  into  the 
United  States  for  consiunption  and 
withdrawal  from  warehouse  for  consiunption 
of  cotton,  wooL  man-made  ffber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
pwiod  beginning  on  January  1. 1997  and 
extending  tlirough  December  31, 1997,  in 
excess  of  the  following  levels  of  restraint: 


Category 


Category 

Twelve-month  restraint 
limit 

Group  1 
200-223,  224-V\ 
224-02.  225- 
229,300-326, 
360-363.369- 
03,  400-414, 
464-469,600- 
629,665-669 
and670-O^as 
a  group. 
Subievels  within 
Group! 
200 

412,168.188  square 
meters  equivaienL 

444,982  kilograms. 

2,008,311  kilograms. 

9,019.924  square  me- 
ters. 

8.213,263  square  me- 
ters. 

10,354.076  square 
meters. 

3,025.717  kik)grams. 

49,308,915  square 
meters. 

201  

218  

219  

224-V 

300«01  

313  

314  

315  

317/326  

363  

410  

604  

607 

611  

613«14  

617  . 

619/620  

624  

625/626/627/628/ 

629. 

669-PS 

Group  II 
237,  239,  330- 

359.  431-459 

and  630-659,  as 

a  group. 
Subievels  within 
Group  II 

237  

239  

333/334/335  

336  „ 

338/339  

340  

341  „ 

342/642  „. 

345  _. 

347/348  

350  

351/651  

352  

353/354/653/654 
359-H'  

433  

434  

435  

436  

438  

440  

442  

443  

444  

445/446  

447  

448  

459-W8 

631  

632  


Twelvo-month  restraint 
Hmil 


27.492.488  square 
meters. 

17.883.782  square 
meters. 

18,324.475  square 
meters. 

1,055,992  numbers. 

3,501,026  square  me- 
ters. 

372.548  kitograms. 

1.082,392  Wtograms. 

3.607.970  square  me- 
ters. 

6,013,282  square  me- 
ters. 

4,986,625  square  me- 
ters. 

93.181.150  square 
meters. 

8,799.926  square  me- 
ters. 

15,394,003  square 
meters. 

2.214.210  kik)grams. 

585,584,176  square 
meters  equivaienL 


59,838  dozea 

999.399  kik)grams. 

270,598  dozen  of 
which  not  more  than 
138.306  dozen  shall 
be  in  Category  335. 

57,185  dozen. 

1,202.657  dozen. 

625,382  dozen  of 
which  not  more  ttwn 
324,718  dozen  shall 
be  in  Category  340- 
D« 

178,839  dozen. 

217,495  dozen. 

116,836  dozea 

444,982  dozen. 

16,632  dozen. 

228,483  dozea 

177,800  dozea 

264,431  dozea 

2,561,384  kik)grams. 

13,835  dozen. 

7,096  dozen. 

34,726  dozen. 

14,701  dozen. 

58.938  dozen. 

197,221  dozen. 

49,679  dozen. 

322,056  numbers. 

54,135  nunt>ers. 

51,901  dozen. 

88,548  dozen. 

34,949  dozen. 

94.539  kik)grams. 

300.213  dozen  pairs. 

1 .590,350  dozen  pairs. 
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Category 


T^wbM  month  restraint 


633/e34y635  

1.352.738  dtaen  of 

wtuch  not  more  than 

153.388  dozen  shaJI 

be  in  Category  633 

and  not  more  than 

571.666  dozen  shaH 

be  VI  Category  635 

636  

266.727  doz^. 

638«39  

5.266.661  dozen. 

640-0»  

3.1 14.013  dozen. 

640-O'o  ..- 

2.596.010  dozen. 

641   

1.044,554  dozen  ol 

wticti  not  more  than 

39.456  dozen  sheN 

be  m  Category  641- 
Y". 
773,866  nunbers. 

643 

044  ,„„. „ 

1. 164  j?33  numbers. 

645/646  

3.567,066  dozen. 

647y64a  

1.309.024  dozen 

660  

24.339  dozen 

66»-H'»  

1.31 1.886  MngranrB 
1 78.986  tdtogrwm. 

18.202.375  square 

66d-S'3  

Qrotplll 
631-644  and  847- 

869.  es  a  group. 

meters  equtvalenL 

Subievel  witrwi 

Qroiplll 

836  

28.591  dozen. 

Group  IV 

645  

2.315.066  dozen. 

646  

817.601  dozen. 

Group  VI 

36»-47670-U 

70.560.181  square 

870'r 

meters  equivatenl. 

'Category  224-V:  onty  HTS  nuntwrs 
5801.21000).  5801 .23.0060.  5601.24.0000. 
5801.25.0010.  5801^5.0020.  5801.26.0010. 
5801^.0020.  560131.0000.  560133.0000. 
5801.34.0000,  580135.0010.  560135.0020. 
5801 .36.0010  and  5601 .36.0020. 

'Cateaory  224-0:  a>l  refnammg  HTS  nunv 
bers  In  Category  224 

'Category  3^-0;  an  HTS  numtwrB  except 
4202124060.  4202128020.  4202128060. 
4202  92  1500.  4202  92  3015  arvj 

4202926090  (Category  369-L).  and 
5601^1  0O9O. 

*Cataoory  670-O  all  HTS  nurrtmrt  except 
4202  12  8030.  4202  12  8070.  4202  92.3020. 
4202923030  and  42C2.929025  (Category 
870-L) 

» Category  669-P  onty  HTS  nurrtiers 
6306.32.00i0.  6306.32.00^.  6306.330010. 
6306.33.0020  and  6305  39  0000 

•Category     340-0:     o.TJy     HTS     rxjmtoers 

8206.20.2015.  6205.20.2020.  6206202025 
and  6206  202030 

'Calogory  369-H  only  HTS  numtwrs 
6606  90  1540  and  6506  902060. 

"Category  459-W  only  HTS  number 
65O5  90.40dO 

"Category 
6206  30  2010. 

6205  30.2040, 
6205.904030. 

'"Category  640-O;  all  HTS  nuntwrs  except 

6206.30.2016.  6205.30.2020.  6205  302030. 
6205.30.2040.  6205.90.3030  and 

6206  90  4030  (Category  640-0) 
"Category     641-Y      only     HTS     numbers 

620423  (X)56.     6204  292050, 
and  6206  40.3025 

'^Category  659-H  only  HTS  numbers 
6502  00  9030.  6504  00  901 5.  6504.00  9060 
6505  90  5090.  6505  90  6090.  6506  90  7090 
and  6505  90  8090 


540-0      only     HTS     numbers 

6205  30  20^,    6205  302030. 

6206  90  3030  and 


6206.40.3010 


'^Category  660-8:  only  HTS  numbere 
6112J1.0010.  6112.31.00e0.  6112.41.0010, 
6112.41.00S0.  6112.41.0030.  6112.41.0040. 
6211.11.1010.  6211.11.1020.  6211.12.1010 
and  6211.12.1020. 

**  Category  870;  Cateoory  36»-L:  only  HTS 
numbers  4202.12.4000.  4202.12.8020. 
4202.12.8060.  4202.92.1500.  4202.82.3015 
and  4202.92.6090:  Cdeoory  670-L:  onty  HTS 
numbers  4202.12.8^.  4202.12.8070. 
4202.92.3020.  4202.92.3030  and 

4202.92.9025. 

imports  chmrged  to  theae  category  limits  for 
tha  period  January  1.  1996  throu^  December 
31,  1996.  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  levels  set  forlh  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act.  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body 

The  conversion  fectors  for  the  following 
merged  categories  are  listed  below: 


Category 

Conversion  (actor 

(Square  meters  equtv- 

atent/category  unM) 

333/334/335  

369-U670-17870 

633/634/636  

638/639 

33.75 
3.8 

34.1 
12.96 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of  5 
use  553(aMl). 

Sincerely. 

Troy  H  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 

IFR  Doc.  96-29647  Filed  11-19-96;  8:45  am] 


AfTMndment  Export  Visa  R«(|ulr«fn«nts 
for  Certain  Silk  App«r»l  and  Cotton, 
Wool.  Man-Made  Fibar,  Silk  Bland  and 
Othar  Vegetable  Hber  Textilea  and 
Textila  Products  Produced  or 
Manufacturad  In  tha  People's  Republic 
of  China 

November  15,  1996. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Ckimmissioner  of  Customs  providing  for 
the  use  of  export  licenses/commercial 
invoices  printed  on  light  grey  giiilloche 
paper  with  a  map  of  the  People's 
Republic  of  China  in  the  middle. 


EFFECTIVE  DATE:  January  1. 1997. 
FOIt  FURTHER  INFOraiATION  CONTACT: 
Jennifer  Aldhch,  International  Trade 
Sfiecialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Aiithoiit3r.  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  Governments  of  the  United  States 
and  the  People's  Republic  of  China  have 
agreed  to  amend  the  existing  export  visa 
requirements  to  provide  for  the  use  of 
ex]x>rt  licenses/commercial  invoices, 
issued  by  the  Government  of  the 
People's  Republic  of  China,  for 
shipments  of  goods  produced  or 
manufactured  in  China  and  exported 
from  China  on  and  after  January  1, 1997. 
which  are  printed  on  Ught  grey 
guilloche  patterned  background  paper 
with  a  newly  added  dull  color  map  of 
the  People's  Republic  of  China  in  the 
middle.  The  light  grey  form  replaces  the 
light  green  exp>ort  Ucense/commercial 
invoice  currently  in  use.  The  visa  stamp 
is  not  being  changed  at  this  time.  The 
Chinese  Embassy  in  Washington,  DC, 
will  continue  to  issue  the  white  pre- 
printed replacement  visa  now  in  use. 

Shipments  of  textile  and  apparel 
products  which  are  produced  or 
manufactured  in  China  and  exported 
from  China  during  the  period  January  1, 
1997  through  February  28. 1997  may  be 
accompanied  by  a  visa  printed  on  either 
the  light  green  or  light  grey  background 
paper  with  a  dull  color  map  of  the 
People's  Republic  of  China  in  the 
middle. 

See  59  FR  35324,  published  on  July 
11.  1994:  and  60  FR  22567.  published 
on  May  8.  1995. 
Trojr  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoBinittee  for  the  Implementation  of  Textile 

AgTMBIflnlS 

November  15,  1996. 
Cormnissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  July  5.  1994  and  May  3. 
1995.  by  the  Chairman,  Committer  for  the 
Implementation  of  Textile  Agreements. 
Those  directives  establish  export  visa 
arrangements  for  certain  silk  apf>arei  and 
cotton,  wool,  man-made  fiber,  silk  blend,  and 
other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  the 
People's  Republic  of  China. 

Effective  on  January  1. 1997.  you  are 
directed  to  amend  the  July  5, 1994  and  May 
3.  1995  directives  to  provide  for  the  use  of 
export  licenses/commercial  invoices  issued 
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by  the  Government  of  the  People's  Republic 
of  China  which  are  printed  on  light  grey 
guilloche  patterned  background  paper  with  a 
newly  added  dull  color  map  of  the  People's 
Republic  of  China  in  the  middle.  Tha  light 
grey  form  will  replace  the  light  green  form 
currently  being  used.  The  Chinese  Embassy 
in  Washington,  DC,  will  continue  to  issue  the 
white  pre- printed  replacement  visa  now  in 
use. 

To  facilitate  implementation  of  this 
amendment  to  the  export  licensing  system.  I 
request  that  you  permit  entry  of  texti'e 
products,  produced  or  manufactvired  in 
China  and  exported  from  China  during  the 
period  January  1. 1997  through  February  28. 
1997.  for  which  the  Government  of  tlie 
People's  Republic  of  China  has  issued  an 
export  license/commercial  invoice  printed  on 
either  a  light  green  form  or  a  light  grey  form 
with  a  dull  color  map  of  the  People's 
Republic  of  China  in  the  middle. 

Goods  exported  on  and  after  March  1, 1997 
must  be  accompanied  by  an  export  xisa 
issued  by  the  Government  of  the  People's 
Republic  of  China  only  on  the  light  grey 
license/invoice  form  with  a  dull  color  map  of 
the  People's  Republic  of  China  in  the  middle. 

Shipments  entered  or  withdravtm  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
exfK)rt  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  cf 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553f8)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  foi  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  96-?9649  Filed  11-19-96;  8:45  am] 
HLUNQ  CODE  U10-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Petition  of  the  Philadelphia  Stock 
Exchange,  Inc.  for  Exemptive  Relief  To 
Pennit  United  States  Customers  To 
Establish  or  Offset  Positions  in  Certain 
Foreign  Currency  Options  on  the  Hong 
Kong  Futures  Exchange  Ltd.  Through 
Registered  Broker-Dealers 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Extension  of  Comment  Period. 


SUMMARY:  On  October  2.  199f.,  the 
Commodity  Futures  Trading 
Commission  ("Commission")  iscued  a 
notice  of  proposed  order  and  request  for 
comment  on  the  Philadelphia  Stock 
Exchange,  Inc  's  petition  for  exemptive 
relief  to  perruit  United  States  customers 
to  establish  or  offset  positions  in  certain 
foreign  currency  options  on  the  Hong 
Kong  Futures  Exchange  Ltd.  through 
registered  broker-dealers,  61  FR  ."52921 
(October  9,  1996).  The  original  period 


for  comment  was  thirty  days,  with  the 
deadline  for  the  submission  of 
comments  November  8, 1996.  By  letter 
dated  November  8, 1996,  the  Chicago 
Mercantile  Exchange,  the  Chicago  Board 
of  Trade  and  the  Futures  Industry 
Association  have  requested  a  thirty-day 
extension  of  the  comment  period.  The 
Commission  has  determined  to  extend 
the  comment  period  to  December  11, 
1996. 

DATES:  Written  comments  must  be 
received  on  or  before  December  11, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  to  Jean  A.  Webb,  Secretary  of 
the  Commission,  Commodity  Futures 
Trading  Conmiission,  1155  21st  Street, 
NW.,  Washington,  D.C.  20581.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  facsimile 
number  (202)  418-5521.  or  by  electrouic 
mail  to  secretary@cftc.gov. 

FOR  FURTHER  INFORMATION  COKTACT: 

Susan  C.  Ervin,  Deputy  Director/Chief 
Coimsel,  or  Christopher  W.  Cummings, 
Attorney /Advisor,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
N.W.,  Washington.  D.C.  20581. 
Telephone  number:  (202)  41&-r.450. 
Facsimile  nimiber:  (202)  418-5536. 
Electronic  mail:  tm©cftc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
October  2, 1906,  the  Commission  issued 
a  request  for  comment  on  the  petition  of 
the  Philadelphia  Stock  Excharge,  Inc. 
("PHLX")  for  exemptive  relief  to  permit 
United  States  customers  to  establish  or 
offset  positions  in  certain  foreign 
cunency  options  on  the  Hong  Kong 
Futures  Exchange  Ltd.  through 
registered  broker-dealers.  On  November 
8, 1996,  the  Chicago  Mercantile 
Exchange,  the  Chicago  Board  of  Trade 
and  the  Futures  Industry  Association 
filed  a  WTitten  request  for  a  thirty-day 
extension  of  the  comment  period.  The 
extension  request  vt^as  based  on  the 
signatories'  belief  that  additional  time 
was  necessary  to  fully  evaluate  the 
merits  of  the  PHLX's  petition  in  light  of 
important  pobcy  questions. 

The  Commission  has  determined  to 
extend  the  period  for  public  comment 
on  the  PHI J('s.  petition  to  December  11, 
1996. 

Issued  in  Weshirgton.  DC.,  on  November 
13, 1396,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  96-29651  Fi'e.d  11-19-96;  8  45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-«1-00(q 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

November  14. 1996. 

Take  notice  that  on  November  4, 
1996,  National  Fuel  Gas  Supply 
Corporation  (National  Fuel),  10 
Lafayette  Square,  Bufialo,  New  York 
14203,  filed  in  Docket  No.  CP97-81-O00 
a  request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205, 157.216)  for 
authorization  to  abandon  a  delivery 
point  coimection  located  in  Jefferson 
County,  Penncylvania,  under  National 
Fuel's  blanket  certificate  issued  in 
Docket  No.  CP83-4-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  end  open 
to  public  inspection. 

National  Fuel  proposes  to  abandon  a 
delivery  point  connectiou  which 
provides  service  to  one  residential 
customer  cf  Natiot^al  Fuel  Gas 
Distribution  Corporation.  National  Fuel 
states  this  delivery  point  is  located 
along  a  non- jurisdictional  production 
pipeline  that  will  be  conveyed  to 
ContrtiCt  Services,  a  producer  of  natural 
gas  located  in  Peiuisylvania.  who  will 
assume  ser\-icc  obligttlous  to  this 
customer  following  conveyance  of  these 
facilities. 

National  Fuel  advises  the  affected 
customer  is  aware  of  the  proposed  sale 
cf  fadlitie?  to  Contract  Services  and 
does  not  object  to  this  sale  and  the  two 
parties  Lave  entered  into  an  Agreement 
for  the  Transfer  of  Service,  dated  July 
18,  19S6.  National  Fuel  s  ates  such 
transfer  is  subject  to  the  approval  of  the 
Permsylvania  Public  Utility 
Commission. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  afler  issuance  of 
the  instant  notice  by  the  CAjmmission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  inter\ene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
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shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Ca.s  Act. 

Lintwood  A.  WalMHi.  |r.. 

Acting  Secretary 

(PR  Doc.  96-29616  Filed  11-19-96;  8  45  ami 

MUMO  coof  cnr-ai-M 

Poctol  No.  EQ97-1S-000.  ct  al.] 

Tenno  Santander  da  Colombia,  E.S.P., 
•t  al.  Elacthc  Rata  and  Coqwrat* 
Ragulatlon  Filings 

November  14.  1996 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Teraio  Santander  de  Colombia.  E.SJ*. 

I  Docket  No.  EC97-1S-000| 

On  November  8.  1996.  Termo 
Santander  de  Colombia.  E.S.P. 
("Termo").  with  its  principal  office  at 
Carrera  11.  No.  93-53.  Piso  6",— Bogota 
D.C..  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  currently  a  sociedad 
anonima.  a  Colombian  corporation,  but 
will  be  converted  to  a  limited 
partnership  by  shares  under  Colombian 
law  prior  to  commerical  operation.  The 
Applicant  will  be  engaged,  exclusively 
in  leasing,  owning,  and  operating  a  220 
MW  gas-fired  eleciric  generating  plant 
and  associated  65  km.  230  kV. 
transmission  line  on  the  OPON  gas  field 
in  the  town  of  Cimitarra.  the 
Department  of  Santander.  Colombia  and 
engaging  in  project  development 
activities  with  respect  thereto  and  other 
activities  as  permitted  by  the 
Commission. 

Comment  date:  December  4,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  thotte  that  concern  the 
adequacy  or  accurac:y  of  the  application. 

2.  Amoco  Power  Finance  (BVI)  Limited 

IDocket  No  EX;97-16-O00| 

On  November  8,  1996,  Amoco  Power 
Finance  (BVI)  Finance,  (the 
"Applicant"),  with  its  principal  office  at 
Craigmuir  Chambers,  P  O.  BOX  71.  Road 
Town.  Tortola.  BVI.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  company 
organized  under  the  laws  of  the  British 
Virgin  Islands.  The  Applicant  will  be 
engaged,  exclusively  in  owning  and 


leasing  gas  fired  electric  generation 
equipment  with  an  approximate  name 
plate  rating  of  220  MW  which  will  be 
located  on  the  OPON  gas  field  in  the 
town  of  Cimitarra.  the  Department  of 
Santander,  Colombia  and  engaging  in 
project  development  activities  with 
respect  thereto,  and  other  activities  as 
permitted  by  the  Commission. 

Comment  date:  December  4.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Powemel  Corporation;  Moi^gan 
Stanley  Capital  Group,  Inc.;  Industrial 
Ener^gy  Applications,  Inc.;  Texaco 
Natural  Gas  Inc.;  Enserve,  L.C;  Power 
Fueb,  Inc. 

(Docket  Nos.  ER04-931-010.  ER94-13B4- 
012.  ER95- 1465-004.  ER95^1 787-004. 
ER96-182-004.  ER96-1930-001 (not 
consolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  November  5.  1996.  Powemet 
Corporation  filed  certain  information  as 
required  by  the  Commission's  April  22. 
1994,  order  in  Docket  No.  ER94-931- 
000. 

On  November  4.  1996.  Morgan 
Stanley  Capital  Group.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  November  8.  1994.  order 
in  Docket  No.  ER94-1 384-000. 

On  November  4.  1996.  Industrial 
Energy  Applications.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  September  28.  1995, 
order  in  Docket  No.  ER94-1 465-000. 

On  November  4.  1996.  Texaco  Natural 
Gas  Inc.  filed  certain  information  as 
required  by  the  Commission's  January 
25.  1996.  order  in  Docket  No.  ER95- 
1 787-000. 

On  October  30.  1996.  Enserve.  L.C. 
filed  certain  information  as  required  by 
the  Commission's  December  28.  1996, 
order  in  Docket  No.  ER96- 182-000. 

On  October  30.  1996.  Power  Fuels, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  July  5, 1996,  order 
in  Docket  No.  ER96-1930-O00. 

4.  Louisville  Gas  ft  Electric  Company 

(Docket  No.  ER96-268ft-0OOl 

Take  notice  that  on  October  21,  1996, 
Louisville  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  November  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Louisville  Gas  ft  Electric  Compi^y 

(Docket  No.  ER96-2 748-000) 

Take  notice  that  on  October  21, 1996. 
Louisville  Gas  ft  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  November  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louisville  Gas  ft  Electric  Company 

(Docket  No.  ER96-2824-000I 

Take  notice  that  on  October  21, 1996. 
Louisville  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  November  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-297-0001 

Take  notice  that  on  October  30, 1996. 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company. 
Holyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company 
and  the  Public  Service  Company  of  New 
Hampshire  tendered  for  filing  a 
summary  of  NUSCO's  activity  under  the 
NU  System  Companies  Tariff  No.  7 
(market-based  rates)  for  the  quarter 
ending  September  30, 1996. 

Comment  date:  November  27. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  Indiana  Public  Service 
Company 

IDocket  No.  ER97-367-000) 

Take  notice  that  on  November  4, 
1996,  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Southern  Ener^  Marketing,  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Southern 
Energy  Marketing,  Inc,  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1426-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company.  75  FERC  1 61,213 
(1996).  Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  November  8,  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Conunission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 
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Comment  date:  November  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-36S-O001 

Take  notice  that  on  November  4, 
1996,  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Heartland  Energy  Services,  Lie. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  F^iblic 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Heartland 
Energy  Services,  Inc.  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1426-000 
and  allowed  tp  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company.  75  FERC  1 61,213 
(1996).  Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  November  8, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consimier  Counselor. 

Comment  date:  November  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Portland  General  Electric  Company 

(Docket  No.  ER97-370-000) 

Take  notice  that  on  November  4, 
1996,  Portiand  General  Electric 
Company  (PGE),  tendered  for  filing 
under  FERC  Electric  Tariff,  First 
Revised  Volume  No.  2,  an  executed 
Service  Agreement  with  Franklin 
County  PUD. 

Pvu^uant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30, 1993 
(Docket  No.  PL93-2-002).  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
become  effective  November  1, 1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Franklin  County  PUD  as 
noted  in  the  filing  letter. 

Comment  date:  November  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Potver  ft  Light  Company 

(Docket  No.  ER97-371-0001 

Take  notice  that  on  November  5, 
1996,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  proposed 
service  agreements  with  Virginia 
Electric  and  Power  Company  for  Non- 


Firm  transmission  service  under  FPL's 
Open  Access  Transmission  Tariff. 
FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  November  1, 1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Comment  date:  November  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Delmarva  Power  ft  Light  Company 

(Docket  No.  ER97-372-000] 

Take  notice  that  on  November  5, 
1996,  Delmarva  Power  &  Light  Company 
(Delmarva],  tendered  for  filing  revisions 
to  Appendix  C  of  its  Rate  Schedvde  No. 
95  to  add  a  new  delivery  point  and 
update  the  information  provided  therein 
about  its  existing  delivery  points. 

Comment  date:  November  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Washington  Water  Power 
Company 

(Docket  No.  ER97-373-0001 

Take  notice  that  on  November  5, 
1996,  The  Washington  Water  Power 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12,  a  Five  Year 
Agreement  For  The  Sale  Of  Firm  Energy 
Between  The  Washington  Water  Power 
Company  And  The  Qty  Of  Cheney.  The 
term  of  the  Agreement  is  to  commence 
on  January  1, 1997  and  continue 
through  September  30,  2001. 

WWP  requests  that  the  Commission 
accept  the  amended  filing  effective 
January  1, 1997  and  waive  the  60-day 
notice  requirement.  No  parties  will  be 
adversely  effected  by  the  granting  of  this 
waiver. 

Comment  date:  November  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

14.  Gulf  Power  Company 

(Docket  No.  ER97-374-000] 

Take  notice  that  on  November  5, 
1996,  Gulf  Power  Company,  tendered 
for  filing  an  amendment  to  the 
Interconnection  Agreement  between 
Gulf  Power  Company  and  Alabama 
Electric  Cooperative,  Inc.  The  purpose 
of  this  filing  is  to  reflect  Alabama 
Electric  Coo|)erative's  responsibility  for 
scheduling  the  delivery  of  SEPA 
capacity  and  energy  to  SQ'A's 
prefisrence  customers  located  in 
Northwest  Florida. 

Comment  date:  November  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ERg7-3  75-000] 

Take  notice  that  on  November  5, 
1996,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Koch 
Power  Services,  Inc.  imder  Rate  GSS. 

Comment  date:  November  29, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-3  76-000) 

Take  notice  that  on  November  5, 
1996,  Louisville  Gas  and  Electric 
Company  (LGftE),  tendered  for  filing  a 
copy  of  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Florida  Power  and  Light 
Company  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  November  29.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-377-0001 

Take  notice  that  on  November  5, 
1996,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  a 
copy  of  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Virginia  Electric  and 
Power  Company  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  November  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER97-378-000) 

Take  notice  that  on  November  5, 
1996,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  NMPC  and 
AIG  Trading  Corporation  has  signed  on 
to  and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  IDocket 
No.  OA96-1 94-000.  This  Tariff,  filed 
writh  FERC  on  July  9, 1996,  will  allow 
NMPC  and  AIG  Trading  Corporation  to 
enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  AIG 
Trading  Corporation  as  the  parties  may 
mutuaUy  agree. 

NMPC  requests  an  effective  date  of 
October  24, 1996.  NMPC  has  requested 
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waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  fihng 
upon  the  New  York  State  PubUc  Service 
Commission  and  AIG  Trading 
Corporation. 

Comment  date:  November  29.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  South weatem  Public  Service 
Company 

IDocket  No  ER97-37»-000| 

Take  notice  that  on  November  5, 
1996.  Southwestern  Public  Service 
Company  (Southwestern),  submitted  an 
executed  service  agreement  under  its 
open  access  transmission  tariff.  This 
service  agreement  provides  for 
Southwestem's  merchant  functions  to 
take  umbrella  non-firm  point-to-point 
transmission  service  under 
Southwestem's  open  access 
transmission  tariff 

Comment  date:  November  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southwestern  Public  Senrice 
Company 

IDocket  No  ER97-38O-0OOI 

Take  notice  that  on  November  5. 
1996.  Southwestern  Public  Service 
Company  (Southwestern),  submitted  an 
executed  service  agreement  under  its 
open  access  transmission  tariff.  This 
service  agreement  provides  for 
Southwestem's  merchant  functions  to 
take  umbrella  firm  point-to-point 
transmission  service  under 
Southwestem's  open  access 
transmission  tariff. 

Comment  date:  November  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Illinois  Public  Serrice 
Company 

IDockot  No.  ER97-381-00OI 

Take  notice  that  on  November  5, 
1996,  Central  Illinois  Public  Service 
Company  (CIPS),  submitted  two  service 
agreements,  each  dated  October  30. 
1996,  establishing  AIG  Trading 
Corporation  (AIG)  and  Morgan  Stanley 
Capital  Group  Inc.  (Morgan  Stanley), 
respectively,  as  customers  under  the 
terms  of  CIPS'  Open  Access 
Transmission  Tariff. 

OPS  requests  an  effective  date  of 
October  30,  1996  for  the  service 
agreements.  Accordingly.  OPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  AIG,  Morgan  Stanley  and 
the  Illinois  Commerce  Commission. 

Comment  date:  November  29,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Exact  Power  Co..  Inc. 

(Docket  No.  ER97-38 2-000) 

Take  notice  that  on  November  5, 
1996,  Exact  Power  Co..  Inc.  (Exact 
Power),  tendered  for  Bling  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  Exact  Power  Co..  Inc. 
FERC  Rate  Schedule  No.  1  which 
permits  Exact  Power  to  make  sales  of 
capacity  and  energy  at  market-based 
rates. 

Comment  date:  November  29.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Cinergy  Services,  Inc. 

IDocket  No.  ER97-383-000I 

Take  notice  that  on  November  6, 
1996,  Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy 's  Non-Firm  Power  Sales 
Standard  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  Nordic  Wholesale 
Electric.  L.L.C. 

Cinergy  and  Nordic  Wholesale 
Electric,  L.L.C.  are  requesting  an 
effective  date  of  November  18. 1996. 

Comment  date:  November  29,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CaaheU. 
Secretary 
IFR  Doc.  96-29655  Filed  11-19-96;  8:45  cm) 
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(Docliat  No.  EQ96-9e-000,  at  ai.] 

Termovalla  S.C.A.,  et  al.  Electric  Ra1» 
and  Corporata  Regulation  Filings 

November  13,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Temovalle  S.C.A.  Empresa  de 
Servicioa  Publico 

IDocket  No.  BG96-96-000I 

On  November  1. 1996.  Termovalle 
S.C.A.  Empresa  de  Servicios  Publico 
("Termovalle").  United  States  ofBce  at 
KMR  Power  Corporation,  Suite  902. 
1000  Wilson  Blvd.  Arlington.  VA  22209. 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  Amended  Application 
For  IDetermination  Of  Status  As  An 
Exempt  Wholesale  Generator  pursuant 
to  Part  365  of  the  Commission's 
Regulations. 

Termovalle  will  directly  and 
exclusively,  develop,  own  and  operate 
an  electric  generating  facility,  to  be 
located  near  Cali.  Colombia  and  sell 
electricity  at  wholesale  or  exclusively  in 
markets  outside  of  the  United  States. 
The  electric  generating  facility  will  be  a 
natural  gas  fired  combined  cycle 
generating  unit,  consisting  principally 
of  a  combustion  turbine  and  associated 
electric  generator,  a  steam  turbine  and 
associated  electric  generator  and 
appurtenant  interconnection  facilities. 
The  facility  will  have  a  nominal 
generating  capacity  of  199  MW. 

Comment  date:  December  3.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  amended 
application. 

2.  Somas  Cogeneration  Company,  LJ>. 

IDocket  No.  EG97-1 3-000) 

On  November  4. 1996.  Sumas 
Cogeneration  Company.  L.P..  335 
Parkplace.  Suite  110.  ICirkland, 
Washington  98033.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  applicant  is  a  limited  partnership 
engaged  directly  and  exclusively  in  the 
business  of  owning  and  operating  an 
eligible  facility  located  in  Washington 
and  selling  electric  energy  at  wholesale. 
Applicant's  eligible  facility  consists  of 
one  123  KfW  (net)  cogeneration  facility 
located  in  Whatcom  County. 
Washington,  in  the  Qty  of  Sumas. 

Comment  date:  November  29, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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3.  National  Gas  &  Electric  L.P.,  Enron 
Power  Marjceting,  Inc.,  LG&E  Power 
Marketing,  Inc.,  Coastal  Electric 
Services,  Company,  Stalwart  Power 
Company,  BTU  Power  Corporation, 
Citizens  l^ihman  Power  Sales, 

IDocket  No.  ER9O-16&-029.  ER94-24-016. 
ER94-1188-013.  ER94-1450-012.  ER95- 
1334-004.  ER96-1 283-002,  ER96-2652-O01 
(not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  November  4, 1996.  National  Gas  & 
Electric  L.P.  filed  certain  information  as 
required  by  the  Commission's  March  20. 
1990.  order  in  Docket  No.  ER90-168- 
000. 

On  November  1. 1996.  Enron  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
December  2, 1993,  order  in  Docket  No. 
ER94-24-000. 

On  November  1, 1996.  LG&E  Power 
Marketing,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  August  19, 1994,  order  in 
Docket  No.  ER94-1 188-000. 

On  October  29, 1996,  Coastal  Electric 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  September  29. 1994. 
order  in  Docket  No.  ER94-1450-000. 

On  November  5, 1996.  Stalwart  Power 
Company  filed  certain  information  as 
required  by  the  Commission's  August 
18.  1995,  order  in  Docket  No.  ERgs- 
1334-000. 

On  November  1. 1996.  BTU  Power 
Corporation  filed  certain  information  as 
required  by  the  Commission's  April  24. 
1996.  order  in  Docket  No.  ER9&-1283- 
000. 

On  November  1. 1996.  Citizens 
Lehman  Power  Sales  filed  certain 
information  as  required  by  the 
Commission's  September  23, 1996, 
order  in  Docket  No.  ER96-2652-O00. 

4.  Illinova  Power  Marketing,  Inc., 
Energy  Resource  Marketing,  Inc., 
Hinson  Power  Company,  Coral  Power, 
L.L.C  Multi  Energies  USA  Inc.,  CPS 
Capital,  Ltd.,  Power  Fuels,  Inc., 

(Docket  No.  ER94-1475-006,  ER94-1580- 
008,  ER95-1 314-006,  ER96-25-004,  ER96- 
203-003.  ER96-1 798-001,  ER96-1 930-001 
(not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  ai^  are.on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  29, 1996  lUinova  Power 
Marketing,  Inc.  filed  certain  information 


as  required  by  the  Commission's  May 
18, 1995,  order,  in  Docket  No.  ER94- 
1475-000. 

On  October  31, 1996  Energy  Resource 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  30, 1994,  order,  in  Docket 
No.  ER94-1 580-000. 

On  October  30. 1996  Hinson  Power 
Company  filed  certain  information  as 
required  by  the  Commission's  August 
29.  1995.  order,  in  Docket  No.  ER95- 
1314-000. 

On  October  30. 1996,  Coral  Power. 
L.L.C.  filed  certain  information  as 
required  by  the  Commission's  December 
6, 1995,  order,  in  Docket  No.  ER96-25- 
000. 

On  October  15, 1996,  Multi  Energies 
USA  Inc.  filed  certain  information  as 
required  by  the  Commission's  December 
8, 1995,  order,  in  Docket  No.  ER96-203- 
000. 

On  October  16, 1996,  CPS  Capital, 
Ltd.  filed  certain  information  as 
required  by  the  Commission's  June  27, 
1996,  order,  in  Docket  No.  ER96-1798- 
000. 

On  October  30, 1996,  Power  Fuels, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  July  5. 1996,  order, 
in  Docket  No.  ER96-1930-000. 

5.  Equitable  Power  Services  Company, 
Destec  Power  Services,  Inc.,  AIG 
Trading  Corporation,  Stand  Energy 
Corporation,  E  Prime,  Inc.,  Wheeled 
Electric  Power  Company,  WWP 
Resource  Services,  Lac, 

[Docket  No.  ER94-1 539-011.  ER94-1612- 
009,  ER94-1691-011,  ER95-362-006,  ER95- 
12-69-004,  ER96-11 50-001,  ER96-2408-001 
(not  consolidated)] 

Take  notice  that  the  following 
information  filings  have  been  made  with 
the  Commission  and  are  on  file  and 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room: 

On  October  29, 1996,  Equitable  Power 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  September  8.  1994.  order 
in  Docket  No.  ER94-1 539-000. 

On  October  30, 1996,  Destec  Power 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
January  20, 1995,  order  in  Docket  No. 
ER94-1612-000. 

On  October  30. 1996,  AIG  Trading 
Corporation  Filed  certain  information  as 
required  by  the  Commission's  January 
19, 1995,  order  in  Docket  No.  ER94- 
1691-000. 

On  October  30, 1996,  Stand  Energy 
Corporation  filed  certain  information  as 
required  by  the  Commission's  February 
24,  1995,  order  in  Docket  No.  ER95- 
362-000. 


On  October  30, 1996,  E  Prime,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  March  29. 1996,  order 
in  Docket  No.  ER95-1269-000. 

On  October  30, 1996,  Wheeled 
Electric  Power  Company  filed  certain 
information  as  required  by  the 
Commission's  April  17, 1996,  order  in 
Docket  No.  ER96-1 150-000. 

On  October  30. 1996,  WWP  Resource 
Services.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  12, 1996,  order  in  Docket  No. 
ER96-2408-000. 

6.  Englehard  Power  Marketing,  Inc., 
PanEnergy  Power  Services,  Inc.,  Mock 
Energy  Services,  L.P.,  Hartford  Power 
Sales,  L.L.C.,  Powertec  International, 
L.L.C  Duke/Louis  Dreyfus,  L.L.C., 
TransAlta  Enterprise  Corporation 

IDocket  Nos.  ER94-1690-010.  ER95-7-011. 
ER95-300-010,  ER95-393-010,  ER96-1-004, 
96-108-005,  ER96-1316-002  (not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Ihiblic 
Reference  Room: 

On  November  1,  1996,  Engelhard 
Power  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  December  29,  1994,  order 
in  Docket  No.  ER94-1 690-000. 

On  November  1,  1996,  PanEnergy 
Power  Services,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  December  16,  1994.  order 
in  Docket  No.  ER95-7-000. 

On  November  1, 1996,  Mock  Energy 
Services,  L.P.  filed  certain  information 
as  required  by  the  Commission's  March 
16, 1995.  order  in  Docket  No.  ER95- 
300-000. 

On  November  1,  1996,  Hartford  Power 
Sales,  L.L.C.  filed  certain  information  as 
required  by  the  Conmiission's  February 
•  22, 1995,  order  in  Docket  No.  ER95- 
393-000. 

On  November  1.  1996,  Powertec 
International  L.L.C.  filed  certain 
information  as  required  by  the 
Commission's  December  1, 1995,  order 
in  Docket  No.  ER96-1-000. 

On  November  1,  1996.  Duke/Louis 
Dreyfus.  L.L.C.  filed  certain  information 
as  required  by  the  Commission's 
December  14,  1995.  order  in  Docket  No. 
ER96-1 08-000. 

On  November  1. 1996,  TransAlta 
Enterprises  Corporation  filed  certain 
information  as  required  by  the 
Commission's  June  12,  1996,  order  in 
Docket  No.  ER96-1 3 16-000. 
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7.  Tenneco  Energy  Marketing  Company. 
KN  Marketing.  Inc.,  IGI  Resources,  Inc., 
Cogentrix  Energy  Marketing,  Inc..  Duke 
Energy  Marketing,  Corporation.  Energy 
Resource  Management  Corp.,  LS  Power 
Marketing,  LLC, 

[Docket  No  ER95-42»-007.  ER9V-669-006, 
ER95-1034-<X)5,  ER95-1739-0O4.  ER96- 
109-006.  ER96-358-003.  ER96-1947-001 

(not  consolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  30.  1996.  Tenneco  Energy 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  March  30,  1995.  order  in 
Docket  No.  ER95-428-000. 

On  October  29.  1996.  KN  Marketing. 
Inc.  filed  certain  information  as  required 
by  the  Commission's  May  26.  1995, 
order  m  Docket  No.  ER95-«69-000 

On  October  30.  1996.  Id  Resources. 
Inc.  filed  certain  information  as  required 
by  the  Commission's  July  11.  1995. 
order  in  Docket  No.  ER95-1 034-000 

On  October  29.  1996.  Cogentrix 
Energy  Power  Marketing.  Ini:   filed 
certain  information  as  required  by  the 
Commission's  CX;tob«jr  13,  1995,  order 
in  Docket  No  ER95-1739-O00 

On  October  30.  1996.  Duke  Energy 
Resource  Marketing  Corporation  filed 
certain  information  as  required  by  the 
Commissions  De<:eml)««r  14.  1995.  order 
in  Do<:ki)t  No  KR96- 109-000 

On  Octob«»r  29.  19*)6.  Energy  Resource 
Management  ("t)rporation  filed  certain 
information  as  r*H]uire<i  by  the 
Commission's  D»n:omtj«T  20.  1995.  order 
in  Docket  No   ER96-35H-«00 

On  CXtober  29.  1996.  l„S  Pow«fr 
Marketing.  l.I.C  filed  certain  information 
as  rwquir»»d  by  the  Commissions  August 
5,  1996,  onler  in  IXk  ket  No  F:R95- 
1947-000 

8.  lES  Utilities,  Inc., 

ILkxketSo   ERy6-2774-tKX)| 

Take  notice  that  on  Octob«fr  10.  1996. 
lES  Utilities,  inc.  tendertwl  for  filing  an 
amendment  in  the  above-referenced 
diK-ket 

Comment  dattf  November  26.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Florida  Power  &  Light  C^ompany 

iriockef  No  ER^T-iei-OOOj 

Take  notice  that  on  f)ctobor  31,  1996. 
Florida  Power  h  Light  Company 
tendered  for  filing  an  amendment  in  the 
alK)ve-referent:ed  docket. 

Comment  date  November  26,  1996,  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 


10.  Florida  Power  &  Light  Company 

[Docket  No.  ER97-162-000| 

Take  notice  that  on  October  31. 1996, 
Florida  Power  ft  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

11.  Florida  Power  ft  Light  Company 

[Docket  No.  ER97-164-0001 

Take  notice  that  on  October  31,  1996, 
Florida  Power  ft  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  November  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  ft  Light  Company 

IDocket  No.  ER97-165-OOOI 

Take  notice  that  on  October  31,  1996. 
Florida  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  November  26.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  ft  Light  Company 

IDocket  No.  ER97-16&-OOOJ 

Take  notice  that  on  October  31,  1996. 
Florida  Power  ft  Light  Company 
tendered  for  filing  an  amendment  in  the 
above- referenced  docket. 

Comment  date:  November  26,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14.  Louisville  Gas  and  Electric 
(Company 

(Docket  No.  ER97-35O-000J 

Take  notice  that  on  November  4, 
1996.  Louisville  Gas  and  Electric 
(Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
(ias  and  Electric  Company  and  Coral 
Power  LLC.  under  Rate  CSS 

Comment  date:  November  27.  1996.  ih 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 5.  Louisville  Gas  and  Electric 
Company 

[Docket  No  ER97-351-000| 

Take  notice  that  on  November  4, 
1996.  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  a 
copy  of  a  Non-Firm  Transmission 
Agreement  between  Louisville  Gas  and 
Electric  Company  and  Aquila  Power 
Corporation  under  Rate  TS. 

Comment  date:  November  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER97-352-OOOI 

Take  notice  that  on  November  4. 
1996.  Wisconsin  Power  and  Light 
Company  (WPftL).  tendered  for  filing  an 
Agreement  dated  October  28.  1996, 
establishing  The  Power  Company  of 
America,  L.P.  as  a  point-to-point 
transmission  customer  under  the  terms 
of  WP&L's  Transmission  Tariff. 

WP&L  requests  an  effective  date  of 
July  11.  1996.  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  November  27.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  Corporation 

[Docket  No.  ER97-353-000I 

Take  notice  that  on  November  4. 
1996.  Florida  Power  Corporation 
(Florida  Power),  tendered  for  filing  a 
service  agreement  providing  for  service 
to  SCANA  Energy  Marketing.  Inc. 
pursuant  to  its  of>en  access  transmission 
tariff  (the  T-6  Tariff).  Florida  Power 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  agreement  to  become  effective  on 
November  5.  1996. 

Comment  date:  November  27,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Florida  Power  Corporation 

IDocket  No  ER97-354-0OOI 

Take  notice  that  on  November  4, 
1996,  Florida  Power  Corporation 
(Florida  Power),  tendered  for  filing  a 
service  agreement  providing  for  service 
to  Virginia  Electric  ft  Power  Company, 
pursuant  to  its  open  access  transmission 
tariff  (the  T-6  Tariffl.  Florida  Power 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  agreement  to  become  effective  on 
November  5,  1996. 

Comment  date:  November  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  Corporation 

(Docket  No.  ER97-355-000I 

Take  notice  that  on  November  4. 
1996.  Florida  Power  Corporation 
U^lorida  Power),  filed  a  Supplemental 
Contract  executed  October  7.  1996 
between  it  and  the  United  States  of 
America.  Department  of  Energy  (DOE). 
It  amends  a  contract  between  Florida 
Power  and  the  DOE's  Southeastern 
Power  Administration  dated  July  19. 
1957  (Rate  Schedule  FPC  No.  65).  which 
provides  for  the  sale,  purchase. 
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wheeling  and  finning  of  power  firom  the 
Jim  Woodruff  Projefrt. 

The  Supplemental  Contract  provides 
for  an  increase  from  16  MW  to  36  MW 
in  the  amount  of  capacity,  together  with 
associated  energy,  that  Florida  Power 
will  supply  to  SEPA  when  necessary  to 
meet  the  project's  minimum  output 
requirements  and  also  eliminates 
provisions  relating  to  power  formerly 
provided  by  Georgia  Power  Company. 
The  rates  and  terms  and  conditions  in 
the  present  contract  are  otherwise 
unaffected  by  this  filing. 

Florida  Power  requests  waiver  of  the 
notice  requirement  in  order  to  allow  the 
Supplemental  Qmtract  to  become 
effective  November  S,  1996,  in  order  to 
accommodate  SEPA's  schedule. 

Comment  date:  November  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Florida  Power  Corporation 

[Docket  No.  ER97-356-0001 

Take  notice  that  on  November  4, 
1996,  Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  contract  for  the 
provision  of  interchange  service 
between  itself  and  SCANA  Energy 
Marketing,  Inc.  (SCANA).  The  contract 
provides  for  service  under  Schedule  J, 
Negotiated  Interchange  Service  and  OS, 
Opportunity  Sales. 

fPC  requests  Commission  waiver  of 
the  60-day  notice  requirement  in  order 
to  allow  the  contract  to  become  effective 
as  a  rate  schedule  on  November  5, 1996. 
Waiver  is  consistent  with  Commission 
policies  because  it  will  allow  voluntary 
economic  transactions  to  go  forward. 

Comment  date:  NovemTOr  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Florida  Power  &  Light  Company 

[Docket  No.  ER97-357-000) 

Take  notice  that  on  November  4, 
1996.  Florida  Power  ft  Light  Company 
(FPL),  tendered  for  filing  a  proposed 
notice  of  cancellation  of  an  imibrella 
service  agreement  with  Reedy  Creek 
Improvement  District  for  Firm  Short- 
Term  transmission  service  vmder  FPL's 
Open  Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  July  9, 1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Comment  date:  November  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Citizens  Utilities  Company 

(Docket  No.  ER97-358-0001 

Take  notice  that  on  November  4, 
1996,  Citizens  Utilities  Company 


(Citizens),  filed  for  approval  a  service 
agreement  for  AHA  MACAV  Power 
Service  (AMPS)  imder  Citizens'  FERC 
Electric  Tariff  No.  1  and  an  amendment 
to  the  Construction  Agreement  between 
Citizens  and  AMPS,  FERC  Rate 
Schedule  No.  36. 

Comment  date:  November  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Electric -Power  Company 

[Docket  No.  ER97-359-0001 

Take  notice  that  on  November  4, 
1996,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  an  Appendix  I  to  its 
interconnection  agreement  with  Upper 
Peninsula  Power  Company  (UPPCO). 
The  new  point  of  interconnection  will 
only  be  closed  to  supply  emergency 
energy  to  UPPCO  at  the  Village  of  White 
Pine,  Michigan. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  coincident 
with  its  filing,  in  order  to  support  the 
possible  provision  of  emergency  energy 
at  any  time. 

Copies  of  the  filing  have  been  served 
on  UPPCO.  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  November  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  American  Energy  Solutions  Corp. 

[Docket  No.  ER97-360-000] 

Take  notice  that  on  November  4, 
1996.  American  Energy  Solutions,  Inc. 
(AESI),  tendered  for  filing  pursuant  to 
Part  35  of  the  Regulations  under  the 
Federal  Power  Act,  18  CFR  Part  35,  and 
Rules  204  and  205,  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.204  and  385.205,  a  petition  for 
waivers  and  blanket  approvals  of  the 
Commission  and  for  an  order  accepting 
Its  Electric  Rate  Schedule  No.  1. 

AESI  intends  to  engage  in  electric 
power  transactions  as  a  marketer  and  a 
broker.  In  transactions  where  AESI  sells 
electric  power  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party. 

Comment  date:  November  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Potomac  Electric  Power  Qmipany 

(Docket  No.  ER97-361-OOOJ 

Take  notice  that  on  November  4, 
1996,  Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  service 
agreements  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  4, 
entered  into  between  Pepco  and  Electric 


Clearinghouse,  Inc.,  NwAm  Energy 
Services,  Inc.,  TransCanada  Power 
Corp.,  Cinergy  Services,  Inc.,  Sonat 
Power  Marketing  L.P.,  PECO  Energy 
Company,  AIG  Trading  Corporation, 
and  Virginia  Electric  and  Power 
Company.  An  effective  date  of 
November  1, 1996  for  these  service 
^leements,  with  waiver  of  notice,  is 
requested. 

Comment  date:  November  27, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Virginia  Electric  and  Power 
CiMnpany 

[Docket  No.  ER97-362-0001 

Take  notice  that  on  November  4,1996. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Florida  Power  ft  Light  company. 
Midcon  Power  Services  Corp..  and 
LG&E  Power  Marketing.  Inc.  imder  the 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  9. 1996. 
Under  the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  as  agreed  to  by 
the  parties  imder  the  rates,  terms  aiid 
conditions  of  the  Open  Access 
Transmission  Tariff,  llie  LG&E  Power 
Marketing,  Inc.  service  agreement  had 
previously  been  filed  on  September  5, 
1996  in  an  unexecuted  form. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  and  the  Florida 
Public  Service  Commission. 

Comment  date:  November  27. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

^7.  Northern  Indiana  Public  Service 
Ccmipany 

[Docket  No.  ER97-363-0001 

Take  notice  that  on  November  4. 
1996,  Northern  Indiana  PubUc  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
MidCon  Power  Services  Corporation. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  MidCon 
Power  Services  Corporation  pursuant  to 
the  Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1426-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company,  75  FERC  1 61.213 
(1996).  Northern  Indiana  Public  Service 
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Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  November  8,  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  OfHce  of 
Utility  Consimier  Counselor. 

Comment  date:  November  27,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Northern  Indiana  Public  Senrice 
Company 

(Doclcet  No.  ER97-364-000I 

Take  notice  that  on  November  4. 
1996.  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Carolina  Power  ft  Light  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Carolina 
Power  ft  Light  Company  pursuant  to  the 
Transmission  Service  Tariff  Sled  by 
Northern  Indiana  Public  Service 
company  in  Docket  No.  ER96-1 426-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company.  75  FERC  1 61.213 
(1996).  Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  November  8,  1996. 

Copies  of  this  fihng  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Uffice  of 
Utility  Consumer  Counselor 

Comment  date:  November  27.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Northern  Indiana  Public  Service 
Company 

IDockel  No.  ER97-365-000| 

Take  notice  that  on  November  4.         ' 
1996.  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Qimpany  and 
Entergy  Power  Marketing  Corporation. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Entergy 
Power  Marketing  (Corporation  pursuant 
to  the  Transmission  Service  Tariff  filed 
by  Northern  Indiana  Public  Service 
Company  in  Docket  No  ER9«>- 1426-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company.  75  FERC  161.213 
(1996)   Northern  Indiana  Public  Service 
Company  h«s  r^qiirstpd  thai  the  Servit» 
Agreement  Iw  allowed  to  bet;ome 
effective  as  i)f  N«Jveml)er  8.  1996 


Copies  of  this  filing  have  been  tent  to 
the  Indiana  Utility  R^ulatory 
Commissioo  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  27,  1906.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Northern  Indiana  Public  Serrice 
Company 

[Docket  No.  ER97-366-000I 

Take  notice  that  on  November  4, 
1996.  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Miimesota  Power  &  Light  Company. 

Under  the  Transmission  Service 
Agreement.  Northern  Indiana  PubUc 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to 
Minnesota  Power  &  Light  Company 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Comp>any  in  Docket  No.  ER96- 
1426-000  and  allowed  to  become 
effective  by  the  Commission.  Northern 
Indiana  Public  Service  Company.  75 
FERC  1 61.213  (1996).  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  November  8, 
1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  27,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  UUliCorp  United  Inc. 

I  Docket  No.  ES96-39-001I 

Take  notice  that  on  November  7, 
1996,  UUhCorp  United  Inc.  (UUliCorp) 
filed  an  amendment  to  its  application  in 
Docket  No  ES96-39-000,  under  S  204  of 
the  Federal  Power  Act.  By  letter  order 
dated  September  19. 1996.  (76  FERC 
1 62,209  (1996)),  UtiliCorp  was 
authorized  to  enter  into  five-year 
corporate  guarantees  in  an  amount  of 
not  more  than  $135  million  no  later 
than  December  2.  1996.  UtiUCorp  seeks 
a  modification  of  the  authorization  to 
extend  the  date  for  entering  into 
corporate  guarantees  from  the  approved 
date  of  December  2,  1996  to  January  31, 
1997. 

Comment  date:  November  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  MDU  Resources  Group,  Inc. 

I  Docket  No  ES97-8-0001 

Take  notice  that  on  November  7, 
1996.  MDU  Resources  Group.  Inc.  filed 


an  application,  under  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  short-term 
indebtedness,  from  time  to  time,  in  an 
aggregate  prinafMl  amount  of  not  more 
than  $50  million  outstanding  at  any  one 
time,  during  the  period  January  1. 1997 
through  December  31, 1998.  with  a  final 
maturity  date  no  later  than  December 
31, 1999. 

Conunent  date:  December  6.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordaiu»  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insp>ection. 
Lois  a  CaaheU. 
Secretary. 

(PR  Doc.  96-29654  Piled  11-19-96;  8:45  am] 
sajjNQ  coot  «n7-«i-p 


ENVIRONMEKTAL  PROTECTION 
AGENCY 

[Fm.-6661-71 

Wisconsin:  Final  Full  Program 
Dstsrmlnatton  of  Adequacy  of  Stats 
Municipal  Solid  Waste  Landfill  Psrmit 
Program 

AQENCY:  Environmental  Protection 
Agency  (Region  5). 
ACTION:  Notice  of  final  full  program 
determination  of  adequacy  on 
Wisconsin's  application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  household  hazardous  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  Part  258). 
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RCRA  section  4005(c)(1)(C)  requires  the 
United  States  Environmental  Protection 
Agency  (USEPA)  to  determine  whether 
States  have  adequate  "permit"  programs 
for  MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  governing  such 
determinations.  The  USEPA  has 
proposed  a  State/Tribal  Implementation 
Rule  (STIR)  (61  FR  2584,  January  26. 
1996)  that  provides  procedures  by 
whidi  the  USEPA  will  approve,  or 
partially  approve,  State/Tribal  landfill 
permit  programs.  The  Agency  intends  to 
approve  adequate  State  MSWLF  i>ermit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  final  promulgation  of  the  STIR, 
adequacy  determinations  will  be  made 
based  on  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  proposed  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
for  interaction  between  the  State/Tribe 
and  the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  40  CFR  Part  258  to  the 
extent  the  State/Tribal  permit  program 
allows  such  flexibility. 

Wisconsin  applied  for  a  partial 
program  determination  of  adequacy 
imder  Section  4005  of  RCRA  on  July  27. 
1992.  The  USEPA  reviewed  Wisconsin's 
application  and  made  a  final 
determination  of  adequacy  (57  FR 
61899.  December  29.  1992)  for  those 
portions  of  the  MSWLF  permit  program 
that  were  adequate  to  ensure 
compliance  with  the  revised  Federal 
MSWIP  Criteria.  Wisconsin  amended 
its  original  application  and  applied  for 
full  program  approval  on  September  27. 
1996.  The  USEPA  reviewed  Wisconsin's 
amended  application  and  today  is 
issuing  a  tentative  determination  of 
adequacy  for  all  portions  of  Wisconsin's 
MSWIJ^  permit  program.  Wisconsin's 
amended  apphcation  for  full  program 
adequacy  determination  is  available  for 
public  review  and  comment.  The 
tentative  determination  will  become 
final  and  effective  sixty  (60)  days 
following  the  date  of  this  pubUcation  if 
no  adverse  comments  are  received. 
DATES:  All  comments  on  Wisconsin's 
application  for  a  full  determination  of 
adequacy  must  be  received  by  the  U.S. 
EPA  Region  5  by  the  close  of  business 
on  December  20, 1996.  The 
determination  of  adequacy  for 
Wisconsin  shall  be  effective  on  January 
21,  1997  unless  adverse  comments  are 


received.  If  adverse  comments  are 
received,  a  second  Federal  Register 

Notice  will  be  published  describing 
these  comments  and  the  US  EPA's 
responses  to  the  comments  and  decision 
on  find  adequacy. 
ADDRESSES:  Copies  of  Wisconsin's 
application  for  a  full  determination  of 
adequacy  are  available  for  inspection 
and  copying  from  9AM  to  4PM  during 
normal  working  days  at  the  following 
addresses:  Wisconsin  Department  of 
Natural  Resources,  101  South  Webster 
Street.  Madison.  Wisconsin,  53707, 
Attn:  Mr.  Paul  Huebner;  and  U.S.EPA 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Attn:  Ms.  Susan 
Mooney,  mail  code  DRP-8J.  All  written 
comments  should  be  sent  to  the  EPA 
Region  5  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
USEPA  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604 
Attn:  Ms.  Susan  Mooney,  mailcode 
DRP-8J,  telephone  (312)  886-3585. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9,  1991,  the  USEPA 
promulgated  revised  Federal  MSWLF 
Criteria  (40  CFR  Part  258).  Subtitle  D  of 
RCRA,  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA).  requires  States  to  develop 
permitting  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  SubtiUe  D  also  requires 
in  Section  4005  that  the  USEPA 
determine  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
MSWLF  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  proposed 
the  State/Tribal  Implementation  Rule 
(STIR).  The  rule  specifies  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

The  USEPA  will  review  the  State/ 
Tribe's  requirements  to  determine 
whether  they  are  "adequate"  under 
Section  4005(c)(1)(C)  of  RCRA.  The 
USEPA  interprets  the  requirements  for 
States  or  Tribes  to  develop  "adequate" 
programs  for  permits  or  other  forms  of 
prior  approval  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  the 
revised  Federal  MSWLF  Criteria. 
Second,  the  State/Tribe  must  have  the 
authority  to  issue  a  permit  or  other 
notice  of  prior  approval  to  all  new  and 
existing  MSWLFs  in  its  jiurisdiction.  The 
State/Tribe  must  also  provide  for  public 
participation  in  permit  issuance  and 


enforcement  as  required  in  Section 
7004(b)  of  RCRA.  Third,  the  USEPA 
believes  that  the  State/Tribe  must  show 
that  it  has  sufficient  compliance 
monitoring  and  enforcement  authorities 
to  take  specific  action  against  any  owner 
or  operator  who  fails  to  comply  with  an 
approved  MSWLF  program. 

The  USEPA  Regions  will  determine 
whether  a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above. 

B.  State  of  Wisconsin 

On  July  27, 1992.  Wisconsin 
submitted  an  application  to  obtain  a 
partial  program  adequacy  determination 
for  the  State's  municipal  solid  waste 
landfill  permit  program.  On  December 
29, 1992,  the  USEPA  published  a  final 
determination  of  adequacy  for 
Wisconsin's  program.  Further 
background  on  the  final  partial  program 
determination  of  adequacy  appears  at  57 
FR  61899,  December  29, 1992. 

On  September  27,  1996  Wisconsin 
amended  its  July  27, 1992  apphcation  to 
apply  for  full  program  approval.  The 
amended  application  includes  a 
description  of  the  changes  made  to 
Wisconsin's  MSWLF  permit  program 
since  the  partial  program  approval. 

The  USEPA  has  reviewed  Wisconsin's 
amended  application  and  has 
determined  that  the  State's  MSWLF 
permit  prc^am  will  ensure  compUance 
with  all  portions  of  the  revised  Federal 
Criteria.  Specifically.  Wisconsin  has 
adequately  addressed  those  portions  of 
its  MSWLF  permit  program  that  were 
not  approved  in  the  partial 
determination  of  adequacy  in  December 
1992.  In  addition  to  those  portions  of 
the  State's  MSWLF  permit  program  that 
were  approved  on  I)ecember  29,  1992, 
the  US  EPA  has  determined  that  the 
State's  revised  MSWLF  permit  program 
will  ensure  adequacy  with  the  following 
portions  of  the  Federal  criteria: 

1.  Location  restrictions  for  fault  areas, 
seismic  impact  zones,  and  unstable 
areas  in  40  CFR  258.13,  258.14.  and 
258.15. 

2.  Operating  requirements  for  the 
exclusion  of  hazardous  waste,  explosive 
gas  control,  run-on/run-off  control 
systems,  and  recordkeeping  in  40  CFR 
258.20,  258.23,  258.26.  and  258.29. 

3.  Design  requirements  in  40  CFR 
258.40(a). 

4.  Field  filtering  provisions  in  40  CFR 
258.53(b). 

5.  Detection  and  assessment 
groimdwater  monitoring  parameters  that 
are  consistent  with  the  revised  Federal 
Criteria  in  40  CFR  258.54  and  258.55. 

6.  Financial  assurance  requirements 
in  40  CFR  258.70(a). 
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As  described  in  the  December  29. 
1992  partial  program  approval. 
Wisconsin's  MSWLF  permit  program 
has  the  authority  to  issue  permits  that 
incorporate  the  requirements  in  the 
revised  Federal  MSWLF  Criteria  to  all 
MSWLFs  in  the  State.  In  addition. 
Wisconsin's  permit  program  contains 
provisions  for  public  participation, 
compliance  monitoring,  and 
enfon;ement. 

The  Wisconsin  compliance 
monitoring  program  has  the  authority  to 
obtain  information  from  a  MSWLF 
facility,  as  well  as  the  authority  to  enter 
and  inspect  any  MSWLF  site  or  record 
pertaining  to  solid  waste  management, 
to  determine  compliance.  Wisconsin  has 
mechanisms  to  verify  the  accuracy  of 
information  submitted  by  a  MSWLF 
facility  to  verify  the  sampling  methods 
used  by  a  MSWLF  facility,  and  to 
produce  evidence  admissible  in  an 
enforcement  proceeding.  Wisconsin  has 
the  authority  to  conduct  monitoring  or 
testing  to  ensure  compliance.  Wisconsin 
inspects  MSWLFs  to  verify  and 
document  compliance  with  solid  waste 
regulations,  deter  violations,  and 
provide  opportunities  to  inform  and 
educate  the  regulated  community. 

Wisconsin  has  the  authority  to 
implement  the  following  remedies  for 
violation  of  program  requirements: 

1.  Authority  to  restrain  a  person  from 
conducting  an  activity  that  may 
endanger  of  cause  damage  of  human 
health  or  the  environment: 

2.  Authority  to  sue  an  individual  who 
is  violating  provisions  of  any  statutes, 
regulations,  orders,  or  permits  that  have 
been  issued  by  the  State;  and 

3.  Authority  to  administratively  assess 
penalties  for  violating  statutes, 
regulations,  orders,  or  permits. 

C  Decision 

After  reviewing  the  amended 
application.  I  conclude  that  Wisconsin's 
application  for  full  program  adequacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  Wisconsin  is 
granted  a  full  program  determination  of 
adequacy. 

Section  4(K)5(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  revised  Federal  MSWLF 
criteria  in  40  CFR  Part  258  independent 
of  any  State  enforcement  program.  As 
the  USEPA  explained  in  the  preamble  to 
the  revised  Federal  MSWLF  Criteria,  the 
USEPA  ex{>ects  that  any  owner  or 
operator  complying  with  provisions  in  a 
State/Tribal  program  approved  by  the 
USEPA  should  be  considered  to  be  in 
compliance  with  the  revised  Federal 


MSWLF  Criteria.  See  56  FB  50978, 
50995  (October  9.  1991). 

Today's  action  takes  effect  60  days 
after  the  date  of  publication  if  no 
adverse  comments  are  received. 

Compliance  With  Executive  Order 
12866 

The  OfTice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements^f  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
todays  Federal  Register.  This  rule  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Authority:  This  notice  ia  issued  under  the 
authority  of  Section  4005  of  the  Solid  Watte 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  Octotier  28.  1996. 
Valdaa  V.  Adamkus, 
Regional  Administrator. 
|FK  Doc.  96-29658  Filed  11-19-96;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  t>y  Offico  of  Managoment 
and  Budget 

Noveinber  13,  1996. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 


Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0741. 

Expiration  Date:  10/31/99. 

Tide:  Implementation  of  the  Local 
Competition  Provisions  on  the 
Telecommunications  Act  of  1996 — CC 
Docket  No.  96-98,  Second  Report  and 
Order  and  Memorandum  Opinion  and 
Order. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  202,980 
total  annual  hours:  150.3  hours  per 
respondent  (avg.):  1,350  respondents. 

Estimated  Annua]  Beporting  and 
Becordkeeping  Cost  Burden:  $0. 

Description:  In  the  Second  Report  and 
Order  and  Memorandum  Opinion  and 
Order  (Order)  in  CC  Docket  No.  96-98, 
the  Commission  adopts  rules  and 
regulations  to  implement  the  portions  of 
the  Telecommunications  Act  of  1996 
which  were  enacted  to  open  local 
telephone  markets  by  eUminating  legal 
and  technical  barriers  to  competition. 
The  Order  addresses  provisions  related 
to  local  exchange  carriers'  obligations  to 
provide  their  competitors  with  dialing 
parity  and  nondiscriminatory  access  to 
certain  services;  inciunbent  local 
exchange  carriers'  duty  to  make  network 
information  disclosures;  and  numbering 
administration. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretory. 

[FR  Doc.  96-29598  Filed  11-19-96;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License    . 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  freight  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 

License  Number:  3554. 

Name:  D  &  S  Movers,  Inc. 

Address:  1806  Enterprise  Boulevard, 
West  Sacramento,  CA  95691. 

Date  Bevoked:  September  11, 1996. 

Beason:  Surrendered  license 
voluntarily. 

License  Number:  2379. 

Name:  Fabian  Forwarding  Company, 
Inc. 

Address:  125  Yellowstone  Drive, 
Reno,  NV  89512. 
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Date  Bevoked:  September  20, 1996. 

Beason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3784. 

Name:  Fivestar  Express  (U.S.A.)  Inc. 

Address:  1120  South  Maple  Avenue, 
Montebello,  CA  90640. 

Date  Bevoked:  September  11, 1996. 

Beason:  Failed  to  maintain  a  vaUd 
surety  bond. 

License  Number:  3461. 

Name:  Gulf-Ocean  Shipping 
Corporation. 

Address:  1610  Seventh  Street,  League 
City,  TX  77573. 

Date  Bevoked:  October  3. 1^. 

Beason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3614. 

Name:  I.C.S.  Cargo  Service,  Inc. 

Address:  10920  N.W.  South  River 
Drive,  Miami,  FL  33178. 

Date  Bevoked:  September  1, 1996. 

Beason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3885. 

Name:  Navigo  International,  Inc. 

Address:  3103  McKinney.  Houston, 
TX  77003. 

Date  Bevoked:  October  4,  1996. 

Beason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3915. 

Name:  Nu-Trans  International,  Inc. 

Address:  3333  South  Iron  Street, 
Chicago,  IL  60608. 

Date  Bevoked:  October  3, 1996. 

Beason:  Failed  to  maintain  a  valid 
siuvty  bond. 

License  Number:  3827. 

Name:  Sterling  International 
Forwarders,  Inc. 

Address:  1716  N.W.  82nd  Avenue, 
Miami,  FL  33166. 

Date  Bevoked:  September  18, 1996. 

Beason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3222. 

Name:  T.L.  Dillon  &  Co.,  Inc. 

Address:  P.O.  Box  19929,  Charlotte, 
NC  28219. 

Date  Bevoked:  October  10, 1996. 

Beason:  Surrendered  license 
voluntarily. 
Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 
[FR  Doc.  96-29633  Filed  11-19-96;  8:45  am) 
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Oceart  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 


Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  wdiy 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, . 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Worldwide  Shipping  &  Agencies  (USA), 

Inc.,  1360  Union  Hill  Road. 

Alpharetta,GA  30201, 
Officer:  Christian  Bekkers,  President 
Danielle  Express  Shipping,  1336 

Corsino  Street,  Winter  Garden,  FL 

34787, 
Debbie  Goordat,  Sole  Proprietor 

Dated:  November  15, 1996. 
Joseph  C  Polking, 
SecTTBtary. 

(FR  Doc.  96-29634  Filed  11-19-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  iiccepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vmting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 


(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  heu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwrise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  13, 
1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Barker  Brothers,  Inc.,  Springfield. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100 'percent  of 
the  voting  shares  of  Middletown 
Bancorp,  Inc..  Middletown,  Illinois,  and 
thereby  indu'ecUy  acquire  Middletown 
State  Bank,  Middletown,  Illinois,  and  89 
percent  of  the  voting  shares  of  Latham 
Bancorp,  Inc.,  Latham,  Illinois,  and 
thereby  indirecUy  acquire  State  Bank  of 
Latham,  Latham,  Illinois. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1 .  Halpain  Financial,  Ltd.,  Dallas, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  22  percent  of  the 
voting  shares  of  Gateway  Holding 
Company,  Inc.,  Dallas,  Texas,  and  100 
percent  of  the  voting  shares  of  Gateway 
Delaware  Holding  Company,  Inc.. 
Wilmington,  Delaware,  and  thereby 
indirectly  acquire  Gateway  National 
Bank,  Dallas,  Texas. 

In  connection  v»rith  this  application. 
Gateway  Holding  Company,  Inc..  Dallas, 
Texas,  also  has  applied  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Gateway 
Delaware  Holding  Company,  Inc., 
Wilmington,  Delaware,  and  thereby 
indirectly  acquire  Gateway  National 
Bank,  Dallas,  Texas. 

In  addition.  Gateway  Delaware 
Holding  Company,  Inc.,  Wilmington, 
Delaware,  also  has  apphed  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Gateway 
National  Bank,  Dallas,  Texas. 
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Board  of  Covamun  of  the  Federal  Reserve 
System,  November  14.  1996. 
William  W.  Wiln. 
Secretary  of  the  Board 
(FR  Doc.  96-29*00  Filed  11-19-96;  8:45  am) 
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Notice  of  Proposals  To  Engage  in 
Permissfble  NontianlUng  Actlvttias  or 
To  Acquire  Companies  TTiat  are 
Engaged  in  Permissltile  NontMnlUng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation 

Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nunbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Boprd  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  including  whether 
consummation  of  the  proposal  can 
"rea.sonably  be  expected  to  produce 
tmnefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  l)e  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
apuroval  of  the  proposal. 

l^nless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  4.  1996. 

A.  Federal  Reserve  Banli  of  Oeveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101: 


1.  Mid  Am.  Inc.,  Bowling  Green.  Ohio: 
to  engage  de  novo  through  its 
subsidiary.  Mid  Am  Private  Trust. 
National  Association.  Cincinnati.  Ohio, 
in  performing  functions  or  activities  of 
a  trust  company,  pursuant  to  § 
225.25(b)(3)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserre  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Vireinia  23261: 

J.  Southern  National  Corporation, 
Winslon-Salem,  North  Carolina,  and 
BBAT  Financial  Corporation  of  Virginia. 
Virginia  Beach.  Virginia:  to  acquire 
Fidelity  Financial  Bankshares 
Corporation,  Richmond.  Virginia,  and 
thereby  indirectly  acquire  Fidelity 
Federal  Savings  Bank.  Richmond. 
Virginia,  and  thereby  engage  in 
operating  a  savings  institution,  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y,  and  in  holding  limited 
partnership  interests  in  funds  that 
invest  in  partnerships  which  own  and 
operate  low  income  rental  properties, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  14.  1996. 
William  W.  Wilea, 
Secretory  of  the  Board. 

|FR  Doc.  96-29601  Filed  ll-l»-96;  8:45  am] 
■UJNO  coot  a»»«i-# 


Sunshine  Act  Meating  Notice 

AQCNCV  HOLOINO  THE  MEETINQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m..  Monday, 

November  25,  1996. 

Pl^CE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W..  Washington.  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiOERED: 

1.  Federal  Reserve  Bank  and  Branch  director 
apf>ointment8. 

2  Proposed  procedural  amendments  to  the 

Federal  Reserve  System  Retirement  Plan. 

3  Proposed  acquisition  of  automated  data 

processing  equipment  within  the  Federal 
Reserve  System. 

4.  Personnel  actions  (appointments. 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

5  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Cbntact  Person  for  More  Information;  Mr. 
Joseph  R.  Coyne,  Assistant  to  the  Board:  (202) 
452-3204.  You  may  call  (202)  452-3207, 
beginning  at  approximately  5  p.m.  two 
business  days  before  this  meeting,  for  a 
recorded  announcement  of  bank  and  bank 
holding  company  applications  scheduled  for 
the  meeting. 


Dated:  November  15, 1996. 
William  W.  WUaa, 

Secretary  of  the  Board. 

IFR  Doc.  96-29764  Filed  11-18-96;  10:35 
am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnistrBtion 
[Doeiwt  No.  96N-0Z79] 

Agri-Tecb,  Inc.;  Proposal  To  Withdraw 
Approval  of  a  New  Animal  Drug 
Application;  Opportunity  for  a  Hearing 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing  an 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  a  new  animal 
drug  application  (NADA)  for 
Protamone-D  (iodinated  casein  tablets), 
held  by  Agri-Tech.  Inc.,  because  the 
applicant  has  failed  to  submit  required 
periodic  reports. 

DATES:  Requests  for  a  hearing  with  data, 
analysis,  and  information  relied  upon  to 
justify  a  request  for  a  hearing  are  due  by 
December  20,  1996. 

ADDRESSES:  Requests  for  a  hearing, 
supporting  data,  and  other  comments 
filed  in  response  to  this  notice  should 
bo  identified  with  Docket  No.  96N-0279 
and  sent  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  12420  Parklcwn  Dr.. 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar.  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration.  7500  Standish 
PI.,  Rockville,  MD  20855,  301-827- 
0159. 

SUPPLEMENTARY  INFORMATION:  An 

applicant  is  required  to  report 
periodically  to  the  Center  for  Veterinary 
Medicine  (CVM)  concerning  each  of  the 
applicant's  approved  NADA's  as 
provided  in  §  510.300  (21  CFR  510.300). 
Agri-Tech,  Inc.,  4722  Broadway,  Kansas 
City,  MO  64112  (last  known  address),  is 
the  sponsor  of  NADA  13-502  which 
provides  for  oral  use  of  Protamone-D 
(iodinated  casein  tablets)  in  dogs.  Agri- 
Tech,  Inc.,  has  not  submitted  the 
required  periodic  reports  for  NADA  13- 
502  and  has  not  responded  to  CVM's 
requests  for  submission  of  those  reports. 
Letters  to  the  firm  have  been  returned 
indicating  the  firm  is  no  longer  at  the 
above-listed  address. 
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Therefore,  notice  is  given  to  Agri- 
Tech,  Inc.,  and  to  all  other  interested 
persons  who  may  be  adversely  affected, 
that  the  Director,  CVM.  proposes  to 
issue  an  order  under  section  512(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360b(e)) 
withdrawing  approval  of  NADA  13-502 
and  all  amendments  and  supplements 
thereto  on  the  ground  that  the  applicant 
has  failed  to  submit  the  reports  required 
under  §  510.300.  Upon  Mdthdrawal  of 
NADA  13-502,  the  corresponding 
regulation  (21  CFR  520.1157)  wall  be 
revoked. 

In  accordance  with  the  provisions  of 
section  512  of  the  act  and  regulations 
issued  under  it  (parts  510  and  514  (21 
CFR  parts  510  and  514)),  and  under 
authority  delegated  to  the  Director,  CVM 
(§  5.84  (21  CFR  5.84)).  CVM  hereby 
provides  the  applicant  an  opportimity 
for  a  hearing  to  show  why  approval  of 
the  NADA  and  all  amendments  and 
supplements  thereto  should  not  be 
withdrawn  (and  the  corresponding 
regulations  revoked)  and  an  opportunity 
to  raise,  for  administrative 
determination,  all  issues  relating  to  the 
legal  status  of  the  application  and  drug 
products  approved  thereunder.  Any 
hearing  would  be  subject  to  the 
provisions  of  21  CFR  part  12. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file  on  or  before  December 
20, 1996,  a  written  notice  of  appearance, 
request  for  a  hearing,  and  the  data, 
information,  and  analyses  relied  on  to 
justify  a  hearing  as  specified  in 
§514.200. 

Procedures  and  requirements 
governing  this  notice  of  opportunity  for 
a  hearing,  notice  of  appearance  and 
request  for  hearing,  submission  of 
information  and  analysis  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  a  hearing,  are  contained  in 
§514.200. 

The  failure  of  an  applicant  to  file  a 
timely,  written  notice  of  appearance  and 
request  for  a  hearing  as  required  by 
§  514.200  constitutes  an  election  by  the 
applicant  not  to  make  use  of  the 
opportimity  for  a  hearing  concerning  the 
proposed  action  and  constitutes  a 
waiver  of  any  contentions  about  the 
legal  status  of  the  product.  In  such  case, 
the  Director,  CVM,  imder  the  authority 
delegated  to  him  in  §  5.84(a)(2),  will, 
without  further  notice,  enter  a  final 
order  withdrawing  approval  of  the 
application.  Thereafter,  the  product  may 
not  be  legally  marketed,  and  CVM  may 
begin  appropriate  regulatory  action  to 
remove  it  from  the  market.  Any  new 
animal  drug  product  which  is  not  the 
subject  of  an  approved  application  is 
subject  to  regulatory  action  at  any  time. 


A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  geniiine  and  substantial 
issue  of  fact  that  justifies  a  hearing. 
Reports  submitted  to  remedy  the 
deficiencies  must  be  complete  in  all 
respects  as  required  by  §  510.300.  If  it  is 
clear  that  the  reports  submitted  are  not 
complete  or  that  there  is  no  genuine  and 
substantial  issue  of  fact  that  precludes 
the  withdrawal  of  approval,  or  that  the 
request  for  a  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analysis,  the  Commissioner  of  Food  and 
Drugs  will  enter  simimary  judgment 
against  the  person  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing.  If  a 
hearing  is  requested  and  is  justified  by 
the  sponsor's  response  to  this  notice,  the 
issues  wiU  be  defined,  an  administrative 
law  judge  will  be  assigned,  and  a 
written  notice  of  the  time  and  place  at 
which  the  hearing  will  begin  will  be 
issued. 

All  submissions  pursuant  to  this 
notice  shall  be  filed  in  two  copies. 
Except  for  information  prohibited  from 
public  disclosure  luider  21  U.S.C.  331(j] 
or  18  U.S.Q  1905.  the  submissions  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m..  Monday  through  Friday, 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  512(e)  (21  U.S.C.  360b(e)))  and 
imder  authority  delegated  to  the 
Director,  CVM  (§  5.84). 

Dated:  October  18, 1996. 
Stephen  F.  Simdlof, 

Director.  Center  for  Veterinary  Medicine. 
IFR  Doc.  96-29630  Filed  11-1^-96;  8:45  am) 
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[Docket  No.  9eF-0382] 

Mllwhite.  Inc.;  Filing  of  Food  Additive 
Petition  (Animal  Use)  Hydrated  Sodium 
Calcium  Aluminosilicate 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Milwhite,  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  hydrated  sodium  calcium 
aluminosilicate  as  a  binder  for 
aflatoxins  in  feeds: 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  January  21, 1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  12420  Paridavim  Dr.. 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Henry  E.  Ekperigin,  Center  for 
Veterinary  Medicine  (HFV-222).  Food 
and  Drug  Administration.  7500  Standish 
PL.  Rockville.  MD  20855.  301-594- 
1724. 

SUPPLEMBfTARY  tlFOmiATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5)))'. 
notice  is  given  that  a  food  additive 
petition  (FAP  2230)  has  been  filed  by 
Milvt^te,  Inc.,  7050  Portwest  Dr.,  suite 
190,  Houston,  TX  77024.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  part  573  Food  Additives 
Permitted  in  Feed  and  Drinking  Water  of 
Animals  (21  CFR  part  573)  to  provide 
for  the  safe  use  of  hydrated  sodium 
calcium  aluminosilicate  as  a  binder  for 
aflatoxins  in  feeds. 

llie  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  January  21, 
1997  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  aimouncement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
imjiact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
findings  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  1, 1996. 
Michael  J.  Blackwell, 
Deputy  Director,  Center  for  Veterinary 
Medicine. 

[PR  Doc.  96-29632  Filed  ll-l«-96;  8:45  am] 
BILUNG  CODE  41M-01-f 


59102  Federal  Register  /  Vol.  61.  No.  225  /  Wednesday.  November  20,  1996  /  Notices 


Offlc*  of  Inapector  Qeneral 

Program  Excluatons:  October  1996 

AOENCY:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  October  1996, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 


imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare.  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 


submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiahes  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subfect  city,  state 


PROQRAJid-RELATED  CONVICTIONS: 

ADAM.  HAKKI.  FT  WASHINGTON.  MD  „ 

AHMED,  MOHAMED.  WAUPUN,  W1  „ 

BATISTA-PEREZ.  JUANA.  DANBURY.  CT  ™1'"ZZ" 

BONDURANT,  DONALD  L,  PINE  BLUFF.  AR  

BRUCKER,  WALLACE  B,  ODESSA.  TX  .._ 

BUSH.  HELEN  INEZ.  CAMP  PARKS  DUBLIN.  CA "' 

CHAMBERS.  LINDA  QAIL,  FORT  WORTH.  TX  „ _  " 

CLEMANS.  TIMOTHY  C.  CHANDLER.  AZ _... 

COOPER.  FERYLE  A.  ST  LOUIS.  MO „ „.. 

DAUMY.  ILEANA.  MIAMI.  FL  

DILEO.  DOMINIC  W.  UNIONTOWN.  PA  

FIRST  AMERICAN  HLTH  CARE  OF  QA  FORMERLY  KNOWN  AS  ABC.  BRUNSwicK.  Qa" 

GAMBILL.  JAMES  DONALD.  SALYERSVILLE.  KY  

QAMBILL,  KENNETH  LEE.  SALYERSVILLE,  KY  

QILL.  JAMES  ESTES.  PINE  BLUFF.  AR *""" 

QILLAM.  OCEALESS  ANNETTE.  MINNEAPOUS.  MN ZZ^ZZZ!. 

H  &  M  HOME  FOR  ALTERNATIVE  LIV.  SOUTHFIELO.  Ml  _ 

HAGERMAN.  SANDRA.  VERNON.  TX 

HALL.  REYNARD  L,  SOUTHRELD.  Ml  

HUNTER.  DAVID.  TEXARKANA.  TX  

KIRSHUNG.  MARY  M.  MEOUON.  Wl  

LANZA.  RAMON.  MIAMI.  FL  

LEB8AD.  LOUIS  VINCENT,  RK3  RANCHO,  NM 

LEMOINE.  LESLIE  V.  BATCHELOR,  LA  

MATEUS.  LUIS  E,  HIALEAH,  FL  

MCCULLOUGH,  KIMBERLY  JOYCE.  PINE  BLUFF,  AR  

MOMPO.  VrcENTE,  MIAMI,  FL  

OMAR.  HATIEM  A.  WAUPUN.  Wl  

PADRON.  JOHN.  MIAMI.  FL „.  Z 

PEREZ-MIRANDA.  AZUCENA.  HIALEAH.  FL Z 

PREWETT.  MICHAEL,  CULLODEN.  GA  " """' 

RELIABLE  AMBULANCE  SERVICE.  SALYERSVILLE.  KY  

SKINNER.  JANA  LYNNE.  WHITESBORO.  TX  

S06ER0N.  GLADYS,  MIAMI.  FL  

SPENCER.  DAVID.  LITTLE  ROCK.  AR _. 

STREET.  GARY  R.  OLNEY.  IL  

SUPPORT  SYSTEMS  INTERNATIONAL,  WILD  ROSE.  Wl  " "" 

TANNA.  PETER.  SILVER  SPRING.  MD 

TRAN.  THIEU  T.  LAKE  CHARLES.  LA 

TRINIDAD,  TITO  BASCON.  LEWIS8URG,  PA  .... 

WALKER.  JOHN  P.  JOHNSTOWN.  PA  

WARE.  OLA  MAE.  UTTLE  ROCK.  AR  

WATSON,  FULTON.  PINE  BLUFF.  AR 

WEIGELT.  SHARYN  ANN.  FRESNO.  TX  

WILLIAMS.  LUTHER  RALEIGH.  GRADY.  AR  

PATIENT  ABUSE/NEGLECT  CONVICTIONS. 

8ALDASARO.  ROSEMARY.  BRATTLEBORO  VT 

BERLIN.  STUART  MARK.  WESTLAKE.  CA 

COLES.  SHAYNEE  M.  EUCLID.  OH  

DOMINO.  LINDA  JEAN.  BATON  ROUGE,  LA  

EILAND.  HAROLD  G  JR.  CUT  OFF.  LA 

FIFE,  BETTY.  BRENHAM.  TX  

HAMILTON.  HELEN  DELORES.  FORT  SMITH.  AR  

HARE,  ANGELA  R.  IDABEL.  OK  

HUGHES.  ELIZABETH  F.  BEEBE.  AR  

HURST,  PATRICIA  K.  HORICON.  Wl  

IZAT.  SARAH  CATHERINE.  CUMBERLAND.  MD 

JACKSON.  DAVID  GLENN.  SHELBY.  NC     


Effective 
date 


11/04/96 

11/17/96 

1(V31/96 

1CV29/96 

1(V29«6 

1(V29«6 

10/29/96 

11/07/96 

11/17/96 

11/17/96 

11/10/96 

11/07/96 

11/17/96 

11/17/96 

10/29/96 

11/17/96 

11/17/96 

10/29/96 

11/17/96 

10/29/96 

11/17/96 

11/17/96 

10/29/96 

10/29/96 

11/17/96 

10/29/96 

11/17/96 

11/17/96 

11/17/96 

10/31/96 

10/31/96 

11/17/96 

10/29/96 

10/31/96 

10/29/96 

11/17/96 

11/17/96 

11/04/96 

10/29/96 

11/10/96 

11/10/96 

10/29/96 

10/29/96 

10/29/96 

10/29/96 

10/29/96 
11/07/96 
11/17/96 
10/29/96 
10/29/96 
10/29/96 
10/29/96 
10/29/96 
10/29/96 
11/17/96 
11/04/96 
11/17/96 
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Subject  city,  stale 

Effective 
date 

JOHNSTON.  GLEN.  ELDORADO.  OK 

LACY,  JOHNNIE  BONNER.  WOODVILLE,  TX 

MCLAUGHLIN.  RICHARD  AUSTEN.  HOUSTON.  TX 

MCRAE.  MICHAEL  EDWARD.  DEVINE,  TX  

NEPHEW.  LAVERNE  DIANE.  GUTHRIE.  OK  

PILE,  ALVIN.  BRONX,  NY  

PITTMAN.  SANDRA.  OSSEO.  Wl  

POLK.  FELECIA  LANELL,  STILLWATER.  OK  

SHELTON.  KENNETH  ONEAL.  SHAWNEE.  OK  

SLATER.  MARLA  SUE.  WALDRON.  AR  

SMITH.  DEBORAH  ANN  SHINE.  PRINCETON.  LA 

STEVENS.  JAMES  ROBERT  JR.  TUCSON.  AZ 

STROWBRIDGE.  CLINTON  ROBERT.  MOUNTAIN  HOME.  AR 

WOOLEN.  LATONJA  ROCHELL.  MARSHALL.  TX  

CONVICTION  FOR  HEALTH  CARE  FRAUD: 

DIRENZO.  ANTHONY.  BENSALEM.  PA  

LEVIN.  DARYL.  BENSALEM,  PA 

LUDWICK.  LUTHER  S  III.  GREENSBORO.  NC 

OUIMETTE,  RAY  JR.  TAMPA.  FL  

SANBORN.  KAREN  M.  FAIRFIELD.  ME  

SCHREIBSTEIN.  HOWARD.  HUNTINGDON  VALLEY,  PA  

CONTROLLED  SUBSTANCE  CONVICTIONS: 

ROSENBERG.  ROBERT.  MARTINSBURG.  WV 

LICENSE  REVOCATION/SUSPENSION/SURRENDER: 

ANDERSON.  SHERWOOD.  EAST  LYME.  CT  

BINENFELD.  ROBERT,  MONROE.  NY  

BONES.  VIRGINIA  G.  WESTFIELD.  MA. 

BONTEMPI.  LORI  A.  EASHAMPTON.  MA  

BREITINGER,  ERNEST  ROBERT.  RAVENSWOOD.  WV  

BROUSE.  LAWSON  F.  SALEM.  NH  

BUSH.  SHIRLEY.  WOODBURY.  CT 

COOPER,  ERIN,  SUNBURY,  PA 

COTREAU,  ROBERT  J,  MALDEN,  MA  

CRANDALL,  CANDACE,  UNCASVILLE,  CT  

DALE,  JAMES  A,  E  GREENVILLE,  PA  

EKELUND,  LARS-GORAN  C,  CHAPEL  HILL,  NC  

FADDEN.  BRENDA  R,  LOWELL,  MA  

FITZSIMMONS,  LORI  A,  MAYNARD,  MA  

FORZLEY,  MARY  A,  FRANKLIN,  NH  

GOLDSTEIN,  ROf^LD  A,  N  CHELMSFORD,  MA 

GUEVARRA,  PHILADELPO.  SOUTHBURY.  CT 

HOEPER.  EDWIN  W.  GOLDSBORO.  NC  

HUGHES.  JEFFREY.  PHOENIX.  AZ  

JACKSON.  PAMELA  D.  DORCHESTER.  MA  -.... 

JANDL.  JOYCE  A.  S  DENNIS.  MA  

KEENAN.  KATHLEEN.  DANBURY.  CT  

LANEAU.  LYNNE  K.  S  WEYMOUTH,  MA  

LASSOFF,  SAMUEL,  NEW  YORK,  NY  

LEVINE.  LAURENCE  E,  HAMPSTEAD,  NH  

LOUDER,  PATRICIA,  BRIDGEPORT,  CT  

MATERDO,  NOBLETO  G,  CHERAW,  SC  

MAZZILLI,  MARIANNE,  WEYMOUTH,  MA 

MCGOWAN,  MAUREEN  E,  QUINCY,  MA 

MOVER,  LAURA  M,  DOVER,  NH  

NELSON,  RUTH  M,  BRIDGEWATER,  MA  

NICHOLS,  MELINDA,  GLOUCESTER,  MA  

ODER,  FREDERIC  E,  GLOUCESTER.  MA 

PELUSE.  CHERYL.  WEST  HAVEN,  CT 

PFENNING.  JOHN  N.  RUIDOSO.  NM  

PITTS.  MILTON  G.  TUSKEGEE.  AL 

SACKS.  DAVID  HYMAN.  ATLANTA.  GA 

SAWYER.  DENISE  M.  BILLERICA.  MA  

SEAMANS.  MICHAEL  W.  PROVIDENCE,  Rl 

STEVENS,  MARK  THOMAS,  SAN  DIEGO,  CA  

SULUVAN.  CLAUDETTE,  MATTAPOISETT,  MA 

WYNECOFF,  DEBRA  RENEE,  WINSTON-SALEM.  NC  

FEDERAL/STATE  EXCLUSION/SUSPENSION: 

COLUAU.  PENNY  LOUISE.  KAUFMAN,  TX  

LANS,  MARIS.  CENTERVILLE.  VA  

DEFAULT  ON  HEAL  LOAN: 

AFRANE.  BARIMA  A.  BOLINGBROOK.  IL 

ALEXANDER.  STEPHEN  K.  PASSAIC.  NJ 

BEAM.  DAVID  E,  PHOENIX.  AZ 


10/29/96 
10/29/96 
10/29/96 
10/29/96 
10/29/96 
11/07/96 
11/17/96 
10/29/96 
10/29/96 
10/29/96 
10/29/96 
11/07/96 
10/29/96 
10/29/96 

11/04/96 
11/10/96 
11/17/96 
10/31/96 
10/29/96 
11/10/96 

11/04/96 

10/29/96 

11/07/96 

10/29/96 

10/29«6 

11/10/96 

10/29/96 

10/29/96- 

11/10/96 

10/29/96 

10/29/96 

11/10/96 

10/31/96 

10/29/96 

10/29/96 

10/29/96 

10/29/96 

10/29/96 

11/17/96 

11/07/96 

10/29/96 

10/29/96 

10/29/96 

10/29/96 

11/07/96 

10/29/96 

10/29/96 

10/31/96 

10/29/96 

10/29/96 

10/29/96 

10/29/96 

10/29/96 

10/29/96 

10/29/96 

10/29/96 

11/17/96 

11/17/96 

10/29/96 

10/29/96 

11/07/96 

10/29/96 

11/17/96 

10/29/96 
11/04/96 

11/17/96 
11/07/96 
11/07/96 
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Subject  city,  state 


BLEWITT,  DANIEL  A,  MANCHESTER  ENGLAND  ..  . 

BROWN.  WILLIE  L.  ST  LOUIS.  MO  

BUONASPINA.  ARTHUR.  STATEN  ISLAND.  NY  

BURKE.  MEUNIE,  BALTIMORE.  MO  

CALDWELL  ROBERT  J.  ALEXANDRIA.  VA  

CHEN.  CALVIN.  HONG  KONG  

CHRISTMAN.  DEAN  M,  ROCHESTER.  NY  

ERKARD.  JAMES  T  JR.  CANTON.  OH  

ESTRADA.  LORI  LIPSET-HANSEN.  GALESBURG.  IL  .... 

FRYE.  DAN  A.  OCEANSIDE.  CA  

GILLARD.  STEPHEN  CRAIG.  DEDHAM.  MA  

HAFNER.  DIANE  H.  REDWOOD.  CA 

HAINES.  ARTHUR  A.  RIVER  FALLS.  Wl  

HAMILTON.  CLARENCE  A.  ALTA  LOMA.  CA  

HAMPTON.  DUANE  E.  SEYMOUR.  IN  

HASSINGER.  ROYANN  MARIE.  ORTONVILLE.  Ml   .. 

HUSAIN.  MEHTAB.  LEWISBURG.  PA  

JONES.  HAROLD  A,  MILWAUKEE.  Wl  

KAY-GELFOND.  ALICIA  E,  ATLANTA.  GA  

KESSLER.  EDWARD.  VIRGINIA  BEACH,  VA 

KING.  JAMES  H  III.  WASHINGTON.  DC 

LUONGO.  MARY  ANN.  BAYONNE.  NJ 

MACGREGORWHITE.  CHARLES  W.  SAN  JOSE.  CA  

MANFRE.  VINCENT  S.  N  HOLLYWOOD.  CA 

MARTIN.  DIANA  J.  LOS  GATOS.  CA 

MCKINNEY.  JEANETTE  M.  CHICAGO.  IL 

MEBANE.  KARKN  E.  BURLINGTON.  NC  

MONICAL,  WILLIAM  J.  CHARLOTTE.  NC  

MURPHY.  MARC  A.  RANCHO  SANTA  MARGARITA.  CA 

MURPHY.  MICHAEL  A.  AS8URY  PARK.  NJ  

NOLL.  MICHAEL  D.  CHAMBERSBURG.  PA 

ORELLANA,  JOSE  R.  BRONX.  NY  

PELMORE.  JANET  C.  LOUISVILLE.  KY  

PETERS.  RONALD  S.  FISHERS.  IN  

PHAM.  NGHI  D.  FOUNTAIN  VALLEY.  CA  

RIORDAN.  KENNETH  P.  GRANTS  PASS,  OR  

SAFIR,  PAULA  B,  LA  JOLLA,  CA  

SALMON.  THOMAS  J  JR.  PALOS  HEIGHTS.  IL  

SHARICK.  ROGER  C.  LIVONIA.  Ml  

SHELTON,  ROBERT  J.  ROSEMOUNT.  MN  

SPAIGHTS.  LAUREN  R.  NEWARK.  NJ 

SPIELMANN.  MICHAEL  A.  VERNON  ROCKVILLE  CT 

STEINBERG.  CRAIG  S.  VAN  NUYS.  CA  

STROMAN.  SAMUEL  D  II.  WASHINGTON.  DC  . 

TEDFORD.  WILLIAM.  SILVER  SPRING.  MD 

VERNON,  EARL  M.  WAUKEGAN.  IL  

VILLIER.  CARLTON  SHEFFIELD.  BAD  AXE.  Ml  .... 

VINEGAR.  BARBARA  A.  CINCINNATI,  OH  

WHITE.  JOHN  T.  VIRGINIA  BEACH,  VA  .... 
WOODARD,  YVETTE  A.  NASHVILLE.  TN  ..  . 
WOODRIDGE.  CHARLES  AhfTHONY.  S  HOLLAND  IL 


Effective 
date 


11/07/96 

11/17/96 

11/07/96 

11/04/96 

11/10/96 

11/07/96 

11/07/96 

11/17/96 

11/07/96 

11/07/96 

1(V29/96 

11/07/96 

11/07/96 

11/07/96 

11/07/96 

11/07/96 

11/10«6 

11/07/96 

10/31/96 

11/04/96 

11/04/96 

11A)7/96 

11/07/96 

11/07/96 

11/07/96 

11/17/96 

10/31/96 

10/31/96 

11/07/96 

11/07/96 

11/10/96 

11/07/96 

11/17/96 

11/07/96 

11/07/96 

11/07/96 

11/07/96 

11/17/96 

11/07/96 

11/17/96 

11/07/96 

10/29/96 

11/07/96 

11/04/96 

11/04/96 

11/07/96 

11/07/96 

11/17/96 

11/04/96 

11/17/96 

11/07/96 


Dated:  November  7.  1996 
WUIi«ni  M.  Libercci. 

Director.  Health  Care  Admmistrative 
Sanctions  Office  of  Enforcement  and 
Compliancf. 

IFR  Doc.  96-29318  Filed  ll-l»-96:  8:45  am) 

BILUNO  C006  41S0-«4-P 


National  Institutes  of  Healtti 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 


National  Eye  Institute  Special  Emphasis 
Panel  (SEP)  meeUng: 

Name  of  SEP:  Clinical  Research. 

Date:  December  5,  1996. 

Time.- 9:00  a.m. 

Place:  National  Eye  Institute.  Executive 
Plaza  South,  Suite  350,  6120  Executive  Blvd.. 
Bethesda,  MD  20892-7164. 

Contact  Person:  Andrew  P.  Mariani.  Ph.D., 
Executive  Plaza  South.  Room  350.  6120 
Executive  Blvd..  Bethesda.  MD  20892-7164. 
(301)496-5561. 

Purpose/ Agenda:  Review  of  Grant 
Applications. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b<c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 


discussions  could  reveal  confidential  trade 
secrets  or  conunercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imp>osed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867.  Vision  Research: 
National  Institutes  of  Health.) 
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Dated:  November  13. 1996. 
Paula  N.  Ha3rM, 

Acting  Committee  Management  Officer,  NUi. 
(FR  Doc.  96-29667  Filed  11-19-96;  8:45  am] 

MLUNO  COW  414»-01-M 


National  Institute  of  Child  Healtti  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  S]}ecial  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  review 
individual  grant  application. 

Name  of  SEP:  hflotor  Learning  in 
Individuals  Post-Stroke 
(Teleconference). 

Date:  December  12, 1996. 

Time:  12:00  p.m.-2:00  p.m. 

Place:  6100  Executive  Boulevard, 
6100  Building,  Room  5E01,  Rockville, 
Maryland  20852. 

Contact  Person:  Edgar  E.  Hanna, 
Ph.D.,  Scientific  Review  Administrator, 
NICHD,  6100  Executive  Boulevard.  6100 
Building,  Room  5E01,  Rockville, 
Maryland  20852,  Telephone:  301-496- 
1485. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  ftatentable 
material  and  personal  information 
concerning  individuals  associated  writh  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864.  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health.) 

Dated:  November  13, 1996. 
Paula  N.  Hayea, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  96-29665  Filed  11-19-96;  8:45  am] 

BILUHQ  CODE  4140-01-M 


National  Instituta  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Lastitute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R42  Grant  (97-07). 

Dates:  December  2. 1996. 

Time:  11:00  a.m. 


Place:  National  Institutes  of  Health,  4500 
Center  Drive,  Natcher  Building.  Room  4AN- 
44F,  Bethesda.  MD  20892  (Teleconference). 

Contact  Person:  Dr.  George  Hausch,  Chief. 
Grants  Review  Section,  4S00  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda. 
MD  20892.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
R03  Grant  (97-13). 

Dates:  December  2, 1996. 

Time:  9:00  a.m. 

Place:  National  Institutes  of  Health,  4500 
Center  Drive.  Natcher  Building.  Room  4AN- 
44F,  Bethesda.  MD  20892  (Teleconference). 

Contact  Person:  Dr.  Yong  Shin,  Scientist 
Review  Administrator,  4500  Center  Drive. 
Natcher  Building,  Room  4AN-44F.  Bethesda, 
MD  20892.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
F33  and  R03  Grants  (97-06). 

Dates:  December  5, 1996. 

Time:  11:(X)  a. m. 

Place:  National  Institutes  of  Health,  4500 
Center  Drive,  Natcher  Building,  Room  4AN- 
44F.  Bethesda.  MD  20892  (Teleconference). 

Contact  Person:  Dr.  Yong  Shin,  Scientist 
Review  Administrator,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372, 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  die  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C. 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
vmwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  November  13, 1996. 
Paula  N.  Hayet, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  96-29666  Filed  11-19-96;  8:45  am] 
BaXMM  CODE  4140-01-H 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Api>endix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda  Purpose:  To  review  and  evaluate 
grant  applications. 


Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  19, 1996. 

Time:  10:30  a.m. 

Place:  Renaissance  Hotel.  Downtown.  999 
9th  Street,  Washington,  DC  20001. 

Contact  Person:  William  H.  Radclifie. 
Parklawn.  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  25. 1996. 

Time:  12  p.m. 

l^ace:  Parklawn.  Room  9C-26,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Sheri  L.  Schwartzback, 
Parklawn,  Room  9C-26.  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301.  443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  3, 1996. 

Time:  11:30  a.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Contact  Person:  Sheri  L  Schwartzback, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane. 
Rockville,  MD  20857.  Telephone:  301,  443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  3. 1996. 

Time:  11:30  a.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Rehana  A.  Chowdhur>-, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301.  443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  5. 1996. 

Time:  11  a.m. 

Place:  Parklawn.  Room  9C-26.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Lawrence  E.  Chaitkin, 
Parklawn,  Room  9C-26.  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301,  443- 
4843. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/ or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 
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Diled: 
Paula  N.  Hayaa. 

Acting  Committee  Management  Officer.  NJH. 
|FR  Ooc.  96-29808  Filed  11-18-96:  2:21  pml 
HUMQ  COM  414*-ai-M 


Division  of  RMoarch  Qranis;  Notic*  of 
aoMdMMttng 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda-.To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  5, 1996. 

rime:  2:00  p.ni. 

Piace:  NIH,  Rockledge  2.  Room  4148. 
Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perkins. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4148.  Bethesda. 
Maryland  20892,  (301)  435-1718. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  6. 1996. 

Time:  1:00  p.m. 

Place:  MH.  Rockledge  2.  Room  4208. 
Telephone  Confiarenca. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4208,  Bethesda, 
Maryland  20892,  (301)  43S-1224. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  9, 1996. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4208. 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4208,  Bethesda, 
Maryland  20892,  (301)  435-1224. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  9, 1996. 

Time:  1:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  5196, 
Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Admiaistntor.  6701 
Rockledge  Drive,  Room  5196,  Bethesda, 
Maryland  20892,  (301)  435-1257. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  11. 1996. 

Time:  8:30  a.m. 

Place:  NIH.  Rockledge  2,  Room  5204. 
Telephone  Conference. 

Contact  Person:  Dr.  Bob  Weller,  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  5204,  Bethesda,  Maryland  20892,  (301) 
435-1259. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  11,  1996. 

Time:  2«)  p.m. 

Place:  NIH,  Rockledge  2,  Room  4148, 
Telephone  Conference 


Contact  Parson:  Dr.  Philip  Perkins. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4148,  Betheada. 
Maryland  20892.  (301)  435-1718. 

The  meetings  will  be  closed  in  accordance 
with  the  proviiions  set  forth  in  sections 
552b(c)(4)  and  552b(cK6),  Tide  5,  U.S.C 
Applications  and/or  propoaals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conimercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  asaociated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  November  13. 1996. 
Paula  N.  Hajw. 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc  96-29668  Filed  11-19-96;  8:45  am] 

BIUMQ  OQOC  4140-ei-M 


DEPARTMENT  OF  THE  INTERIOR 

FIsli  and  Wlldllfo  Sorvico 

Notice  of  Rocoipt  of  Applications  for 
Psnnit 

The  following  applicants  have 
apphed  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.): 

PRT-822113 

Applicant:  Richard  Pickard,  Miami  Beach.  PL 

The  applicant  requests  a  permit  to 
imprart  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  bom  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-822208 
Applicant:  Jo-Ann  C  Ferre,  Carolina.  PR 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-622206 
Applicant:  Herman  Ferre  Roig.  Carolina.  PR 

The  appUcant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas]  Culled  from  a  captive  herd 
maintained  under  the  management 


program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
sxirvivaJ  of  the  species. 
PRT-822209 

Applicaat:  fohnny  N.  Cavazoa,  Brownsville. 
TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  frx>m  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-822247 

Applicant:  Denver  Zoological  Gardens, 
Denver,  CO 

The  applicant  requests  a  permit  to 
import  one  female  captive-bom  snow 
leopard  [Uncia  uncia)  from  Calgary  Zoo, 
Alberta,  Canada  for  the  purpose  of 
enhancement  of  the  species  through 
captive-breeding. 

PRT-739682 

Applicant:  The  New  Yoric  Blood  Center.  New 
York.  NY 

The  applicant  requests  reissuance  of  a 
permit  for  import  of  up  to  3000  blood 
and  400  liver  tissue  samples  taken  bom 
wild  and  captive-bom  chimpanzee  [Pan 
troglodytes)  in  Liberia  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research. 
PRT-822037 
Applicant:  David  Jessup.  Fair  Oaks,  CA 

The  applicant  requests  a  permit  to  re-    - 
export  blood  samples  taken  from  wild 
black  rhinoceros  [Diceros  bicomis)  in 
Kenya,  to  the  Institute  for  Zoo  Animals 
and  WildlifB  Biology  in  Berlin,  Germany 
for  disease  screening  to  enhance  the ' 
survival  of  the  si>ecies. 
PRT-822244 
Applicant:  Teri  Embery.  Bartlesvillew.  OK 

The  applicant  requests  a  permit  for 
the  import  of  one  captive-bom  female 
leopard  cat  [Prionailums  b.  bengalensis) 
bean  Jungle  Cat  World,  Ontario,  Canada 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfox  Drive, 
Room  430.  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  apphcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Fnedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
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a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fair&x  Drive,  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/35&-2104): 
FAX:  (703/358-2281). 

Dated:  November  15, 1996. 
Caroline  Andenon, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[PR  Doc.  96-29664  Filed  11-19-96;  8:45  am] 
BIUJNQ  CODE  4310-66-P 


Bureau  of  Indian  Affftlrs 

Proclaiming  Certain  Lands  as 
Reservation  for  the  PInoleville  Indian 
Community  of  Califomla 

AQENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Reservation 

Proclamation. 

SUMMARY:  The  Assistant  Secretary- 
Indian  Affairs  proclaimed  certain  lands 
in  Mendocino  County,  California,  as  an 
addition  to  the  reservation  of  the 
Pinoleville  Indian  Community  of 
California  on  November  1, 1996.  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8.1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  E.  Scrivner,  Bureau  of  Indian 
AfEairs,  Chief.  Division  of  Real  Estate 
Services,  MS-4510/MIB/Code  220, 1849 
C  Street,  N.W.,  Washington.  D.C.  20240, 
telephone  (202)  208-7737. 
SUPPLEMENTARY  INFORMATION:  On 
November  1, 1996,  by  proclamation 
issued  pursuant  to  the  Act  of  June  18, 
1934,  (48  Stat.  986;  25  U.S.C.  467),  the 
following-described  tract  of  land,  was 
proclaimed  to  be  an  Indian  Reservation 
for  the  exclusive  use  of  Indians  entitled 
by  enrollment  or  tribal  membership  to 
reside  at  such  reservation, 

Mendocino  County,  California 

Being  a  portion  of  Parcel  1.  as  shown  on 
that  map  filed  in  Map  Case  2,  Drawer  1.  Page 
74,  Mendocino  County  Records: 

Beginning  at  the  Southeast  comer  of  the 
said  Parcel  1;  thence  North  09"28'20"  West 
along  the  East  line  of  the  said  Parcel  1 ,  a 
distance  of  242.55  feet;  thence  North 
01°43'20"  West  along  the  said  East  line,  a 
distance  of  103.13  feet;  thence  South 
88<'16'40"  West.  185.41  feet;  thence  North 
Ol'43'20"  West.  40  feet;  thence  South 
88''16'40"  West,  140.94  feet  to  the  West  line 
of  said  Parcel  1;  thence  South  Ol'OCOO"  East 
along  the  said  West  line,  a  distance  of  367.13 
feet  to  the  Southwest  comer  of  said  Parcel  1; 
thence  South  88''30'00"  East  along  the  South 


line  of  said  Parcel  1,  a  distance  of  330.44  feet 
to  the  point  of  beginning. 

Title  to  the  above  described  land  is 
conveyed  subject  to  any  valid  existing 
easements  for  public  roads,  highways, 
public  utilities,  pipelines,  and  any  other 
valid  easements  or  rights  of  way  now  of 
record. 

Dated:  November  1, 1996. 
Ada  E.  Deer. 

Assistant  Secretary — Indian  Affairs. 
[PR  Doc.  96-29652  Filed  11-19-96;  8:45  am] 
BIUMQ  OOOE  491»-W7-P 


Bureau  of  Land  lyianagtment 

[AK-031-1430-01;  A-O4«709] 
Conformance  to  Survey;  Alasica 

AGENCY:  Biureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  This  notice  provides  official 
publication  of  the  surveyed  description 
for  the  VORTAC  Site  at  King  Sahnon, 
Alaska.  The  site  was  withdrawn  by 
Public  Land  Order  No.  2713,  for  the 
protection  of  air  navigation  faciUties 
being  operated  and  maintained  by  the 
Federal  Aviation  Administration.  The 
plat  was  officially  filed  in  the  United 
States  E)epartment  of  the  Interior, 
Bureau  of  Land  Management, 
Anchorage.  Alaska,  on  December  4, 
1995.  The  VORTAC  Site  at  King 
Salmon,  currently  represented  as  Tract 
37,  within  the  dependent  resurvey  of 
sections  5  and  8  of  T.  17  S..  R.  45  W., 
Seward  Meridian,  Alaska,  containing 
91.81  acres,  represents  the  parcel 
previously  described  as  follows: 

Beginning  at  a  point  for  comer  No.  1 ,  from 
which  the  center  of  the  VORTAC 
antenna.  located  at  latitude  58°43'31.35" 
N..  and  longitude  156''44'59.95 "  W., 
bears  east  1000  feet  distant,  thence; 

North  1000  feet  to  comer  No.  2; 

East  2000  feet  to  comer  No.  3; 

South  2000  feet  to  comer  No.  4; 

West  2000  feet  to  comer  No.  5; 

North  1000  feet  to  comer  No.  1,  the  point 
of  beginning. 

The  area  described  contained 
approximately  92  acres. 

ADDRESSES:  Inquiries  about  this  land 
should  be  sent  to  the  Alaska  State 
Office,  Bureau  of  Land  Management, 
222  W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley ).  Macke,  BLM  Alaska  State 
Office,  907-271-5477. 


Dated:  November  12. 1996. 
Gone  R.  Terland, 

Resources  Group  Administrator,  Division  of 

Lands,  Minerals,  and  Resources. 

(PR  Doc.  96-29641  Filed  11-19-96;  8:45  ami 

BHJJNQ  CODE  4310-JA-f 


National  Parle  Service 

Draft  General  Iklanagement  Plki/Draft 
Environmental  Impact  Statement,  Cape 
Cod  National  Seasiiore,  MA 

agency:  National  Park  Service,  Interior. 

ACTION:  Extension  of  PubUc  Review 
Period  of  the  Draft  Environmental 
Impact  Statement  for  the  Draft  General 
Management  Plan. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  this  notice 
announces  the  extension  of  the  public 
review  period  for  the  draft 
environmental  impact  statement  (DEIS) 
for  the  Draft  General  Management  Plan 
(DGMP)  for  Cape  Cod  National 
Seashore,  Barnstable  Coimty, 
Massachusetts.  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  the  environmental  impact 
statement  was  prepared  to  assess  the 
impacts  of  implementing  the  general 
management  plan. 

This  Draft  Environmental  Impact 
Statement  for  the  Draft  General 
Management  Plan  presents  a  proposal 
and  two  alternatives  strategies  for 
guiding  future  management  of  Cape  Cod 
National  Seashore  and  balancing 
resource  protection  and  public  use.  The 
major  subject  areas  are  natural  and 
cultural  resources,  public  use, 
nonfederal  lands,  and  park  management 
and  operations. 

DATES:  The  DGMP  and  DEIS  was  made 
available  for  public  review  on  August 
19, 1996.  The  initial  75-day  review 
period  has  previously  been  extended  by 

30  days  to  November  30, 1996.  This 
notice  extends  the  comment  period  by 

31  additional  days  to  December  31, 
1996. 

SUPPLEMENTARY  INFORMATION:  Comments 
on  the  DGMP  and  the  DEIS  shall  be 
submitted  to:  Ms.  Maria  Burks, 
Superintendent,  Cape  Cod  National 
Seashore,  South  Wellfleet,  MA  02663, 
(508) 349-3785. 

Dated:  November  14.  1996. 
Maria  Burks, 

Superintendent,  Cape  Cod  National  Seashore. 
(PR  Doc.  96-29672  FUed  11-19-96;  8:45  am) 

BMiJNGCOCIC  4310-70-P 
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NoUce  of  Availability  of  Final 
Envlronmantal  Impact  Statamant  for 
Ehwha  RIvar  Ecoayatam  Raatoratton 
Implamantatlon.  Olympic  National 
Parti.  Waahlngton 

SUMMARY:  This  notice  announces  the 
availability  of  a  final  enviromnental 
impwct  statement  (FHS)  for  the 
implementation  of  the  Elvvha  River 
Ecosystem  Rnstoration  in  Olympic 
National  Park.  Washington.  The  FEIS 
presents  the  proposed  action  and 
alternatives  for  removing  the  Elwha  and 
Clines  Canyon  dams  and  restoration  of 
the  Elwha  River  ecosystem  and  its 
native  anadromous  fisheries.  The 
proposed  action  calls  for  removal  of 
both  dams  and  river  erosion  of  trapped 
sediments  downstream.  The  proposed 
action  accomplishes  the  Secretary  of  the 
Interior's  objectives,  as  directed  by 
Public  Law  102-495,  the  Elwha  River 
Ecosystem  and  Fisheries  Restoration  Act 
of  1992.  to  restore  the  river's  ecosystem 
and  its  native  ensdromous  fisheries. 
This  implementation  FEIS  is  connected 
to  the  first,  programmatic  EIS.  which 
was  completed  m  June  1995.  The 
prognmmatic  EIS  determined  thet  dam 
removal  was  required  to  fully  restore  the 
Elwha  River  ecosystem  and  native 
anadromous  fisheries. 

The  draft  environmental  impact 
statement  (DEIS)  for  this  action  was 
released  for  public  review  on  April  26, 
1996.  (Federal  Register.  Vol.  61,  No.  82) 
and  the  pubUc  comment  period  closed 
on  June  25,  1996.  Both  the  DOS  and 
FEIS  analyze  the  proposed  action  and 
alternatives  for  removing  the  Elwha  and 
Clines  Canyon  dams  and  restoring  the 
Elwha  River  ecosystem.  The  alternatives 
include  No  Action,  i.e..  retaining  the 
dams  in  place;  the  River  Erosion 
Alternative,  i.e..  removing  both  dams 
and  allowing  sediment  to  be  eroded 
naturally  by  the  river;  and  the  Dredge 
and  Slurry  Alternative,  i.e.,  removing 
both  dams  and  using  suction  dredges 
mounted  on  barges  to  slurry  fine- 
grained sediment  (silt  and  clay)  through 
a  pipeline  to  the  Strait  of  Juan  de  Fuca. 
Major  impact  topics  assessed  for  the 
proposed  action  and  the  alternatives 
include  natural  and  cultural  resources 
tnd  other  factors  such  as 
socioeconomics,  public  health  and 
safety,  water  quality  and  traffic 
concbms. 

The  FEIS  contains  letter?;  received 
from  agencies  and  organizations  during 
the  public  comment  period  and 
responses  to  all  substantive  comments 
are  contained  in  a  question  and  answer 
format.  A  summary  of  comments 
received  during  public  workshops  on 
the  DEIS  is  also  contained  in  the  FEIS. 


The  DEIS  and  FEIS  have  been 
completed  by  the  National  Park  Service 
in  cooperation  with  the  U.S.  Fish  and 
Wildlife  Service,  Bureau  of 
Reclamation.  Bureau  of  Indian  AfEaira, 
Army  Corps  of  Engineers,  and  the  Lower 
Elwha  Klallam  Tribe. 
SUPPLEMENTARY  MFORMATKM:  The  no- 
action  period  on  this  FEIS  will  expire  30 
days  after  the  Environmental  Protection 
Agency  has  published  a  notice  of 
availability  of  the  FEIS  in  the  Federal 
Regiater.  AJimited  nimiber  of  copies  of 
the  FEIS  are  available  on  request  by 
calling  Lisa  Hilt  at  36O-452-4501.  ext. 
264.  All  who  submitted  substantive 
conunents  on  the  Draft  EIS  will  receive 
a  copy  of  the  FEIS.  In  addition,  pubUc 
reading  copies  of  the  FEIS  will  be 
available  for  review  at  the  following 
locations:  Office  of  Public  Affairs. 
National  Park  Service.  Department  of 
Interior,  18  and  C  streets  NW.. 
Washington.  DC  20240,  Telephone: 
202-208-6843;  Olympic  National  Park, 
National  Park  Service.  600  E.  Park 
Avenue,  Port  Angeles,  WA  98362, 
Telephone:  206-452-4501;  North 
Olympic  Library  System.  Port  Angeles 
Branch.  207  S.  Lincoln  Street.  Port 
Angeles.  WA  98362.  Telephone:  206- 
452-9253;  Government  Documents. 
Seattle  Public  Library.  1000  4th  Avenue, 
Seattle.  WA  98104-1193.  Telephone: 
206-386-4686;  Government 
Publications,  Suzzallo  Library, 
University  of  Washington,  Seattle.  WA 
98195.  Telephone:  206-543-1937; 
Columbia/Cascades  Systems  Support 
Office.  National  Park  Service.  909  First 
Avenue,  Seattle,  WA  98104-1060. 
Telephone:  206-220-4154.  For  further 
information  contact:  Dr.  Brian  Winter. 
Elwha  Project  Coordinator,  Olympic 
National  Park,  600  E.  Park  Avenue,  Fort 
Angeles,  WA  98362,  Telephone:  360- 
452-0302. 

Dated:  October  30.  1996. 
William  C  Wallen, 

Deputy  Field  Director.  Pacific  West  Area. 
National  Park  Service. 

IFR  Doc.  96-29675  Filed  11-19-96;  8:45  am) 
BILUNG  CODE  431  »-7»^ 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intamational  Oevelopmant 

Housing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAED)  has  authcrized 
the  guaranty  of  a  loan  to  the 
Government  of  Tunisia  ("Borrower")  as 
part  of  USAID's  development  assistance 


Erogram.  The  proceeds  of  this  loan  will 
B  used  to  fin^ice  environmental 
infrastructure  and  services  for  the 
benefit  of  low-income  families  in 
Tunisia.  At  this  time,  the  Government  of 
Tunisia  has  authorized  USAID  to 
request  proposals  from  eUgible  lenders 
for  a  loan  under  this  program  of  $10 
Million  U.S.  Dollars  (USSlO.OOO.OOO). 
The  name  and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  numbers  are  indicated  below: 

Government  of  Tunisia 

Project  No:  664-HG-V 

Housing  Guaranty  Loan  No.:  664-HG- 
013  AOl. 
Amount:  US$10,000,000. 
Attention:  Mr.  Moncef  CHAFFAR. 
Directeur  General  des  Finances 
Exterieures.  Banque  Centrale  de 
Timisie.  Timis.  Tunisia,  Telex  Nos.: 
BANCENT  15375, 13311.  13308.  Telefax 
No.:  216-1-340-615  (preferred 
commimication),  Telephone  Nos.:  216- 
1-340-588,  254-000. 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday,  December  3. 
1996,  12K)0  noon  Eastern  Daylight 
Standard  Time.  Bids  should  be  open  for 
a  period  of  48  hours  bom  the  bid 
closing  date.  Copies  of  all  bids  should 
be  simultaneously  sent  to  the  following: 
Mr.  Scott  Dobberstein  or  Ms.  Monia  Ben 
Khalifa.  Regional  Housing  and  Urban 
Development  Office.  USAID/NENA. 
USAID/Tunisia.  c/o  American 
Embassy.  Tunis,  Tunisia  (Street 
address:  144,  Avenue  de  la  Liberte, 
Tunis,  Tunisia),  Telex  No.:  14182 
USAID  TN,  Telefax  No.:  216-1-782- 
464  (preferred  communication). 
Telephone  No.:  216-1-781-308  or 
784-375 
Mr.  Peter  Pimie.  Financial  Advisor. 
Address:  U.S.  Agency  for 
International  Development.  Office  of 
Environment  and  Urban  Programs,  G/ 
ENV/UP,  Room  409,  SA-18. 
Washington,  DC  20523-1822.  Telex 
No.:  892703  AID  WSA,  Telefax  No.: 
703/875-4639  or  875-4384  (preferred 
conmiunication).  Telephone  No.:  703/ 
875-4300  or  875-4510 
For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount:  U.S.  $10  million. 

(2)  TeiTn.  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal.  (During  grace 
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period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
p^ments  of  principal  and  Interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  fixed 
and  variable  rates  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  6.75%  U.S. 
Treasury  Bond  due  August  15,  2026. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance.  Interest  to  be  payable  semi- 
annually in  arrears  on  a  30/36D  day 
basis. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 

f>repay,  refinance  and/or  convert  the 
oan  to  a  fixed  rate  of  interest.  The 
variable  rate  should  be  adjusted  weekly. 
Interest  to  be  payable  semi-annually  in 
arrears  on  a  365/365  actual  days  basis. 

(5)  Prepayment: 

(a)  Offers  should  include  any  options 
for  prepayment  and  mention 
prepayment  premiums,  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  USAID  require  that  the 
proceeds  of  USAID-guaranteed  loans  be 
used  to  provide  affordable  shelter  and 
related  infivstructure  and  services  to 
below  median-income  families.  In  the 
extraordinary  event  that  the  Borrower 
materially  breaches  its  obligation  to 
comply  with  this  requirement,  USAID 
reserves  the  right,  among  its  other  rights 
and  remedies,  to  accelerate  the  loan  at 
par.  It  should  be  noted  that  since  the 
.inception  of  the  USAID  Housing 
Guaranty  Program  in  1962,  USAID  has 
not  exercised  its  right  of  acceleration. 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees.  Paying  and 
Transfer  Agent  fees,  and  out  of  pocket 
expenses,  etc.  Lenders  are  requested  to 
include  all  legal  fees  in  their  placement 
fee.  Such  fees  and  expenses  shall  be 
payable  at  closing  fitim  the  proceeds  of 
the  loan. 

(7)  Closing  Date:  Not  to  exceed  60 
days  from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  approval  by 
USAID.  Disbursements  under  the  loan 
will  be  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 


The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from:  Ms.  Viviann  Gary, 
Director,  Office  of  Environment  and 
Urban  Programs,  U.S.  Agency  for 
International  Development,  Room  409, 
SA-18,  Washington,  DC  20523-1822, 
Fax  Nos:  703/875-4384  or  875-4639, 
Telephone:  703/875-4300. 

Dated:  November  15, 1996. 
Carolyn  Karr, 

Acting  Assistant  General  Counsel,  Bureau  for 
Global  Programs,  Field  Support  and 
Research,  U.S.  Agency  for  International 
Development. 
(FR  Doc.  96-29700  Filed  11-19-96;  8:45  am) 

BILLING  CODE  61ie-01-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Infomfiation  Collection 
Activitlea:  Extension  of  Exiating 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review,  Petition  for 
Nonimmira-ant  Worker. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  August  9, 1996  at  61  FR 
41653,  allovdng  for  a  60-day  public 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  imtil  December  20,  1996. 


This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ).  Justice 
Muiagement  Division.  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer.  Suite  850, 1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  CXDJ  via 
facsimile  to  (202)  514-1590. 

Written  conunents  and  suggestions 
fit>m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vafidity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
response. 

Overview  of  the  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Petition  for  Nonimmigrant  Worker. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-129,  Adjudication 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
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estimated  for  an  average  respondent  to 
respond:  281,580  respondents  at  1  bour 
and  55  minutes  (1.91)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  537,818  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center. 
1001  G  Street.  NW.  Washington.  DC 
20530. 

Dated:  November  15, 1996. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  96-29663  Filed  11-19-96;  8:45  am) 

MLUNQ  COOa  44t»>ia-M 

pNSNo.1804-0ej 

immigration  and  Naturalization  Sarvica 
Uaar  Faa  Advlaory  Commlttaa:  Maating 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACnON:  Notice  of  meeting. 

Committee  holding  meeting: 
Immigration  and  Naturalization  Service 
User  Fee  Advisory  Committee. 

Date  and  time:  December  4, 1996,  at 
1:00  p.m. 

Place:  The  Capital  Hilton.  16th  and  K 
Streets,  N.W..  Washington,  D.C.  22036- 
5794.  telephone  number:  (202)  639- 
5716. 

Status:  Open.  Fourteenth  meeting  of 
this  Advisory  Committee. 

Purpose:  Performance  of  advisory 
responsibilities  to  the  Commissioner  of 
the  Immigration  and  Naturalization 
Service  pursuant  to  section  286(k)  of  the 
Immigration  and  Nationality  Act,  as 
amended.  8  U.S.C.  1356(k)  and  the 
Federal  Advisory  Committee  Act  5 
U.S.C.  app.  2.  The  responsibiUties  of 
this  standing  Advisory  Committee  are  to 
advise  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
on  issues  related  to  the  performance  of 
airport  and  seaport  immigration 
inspectional  services.  This  advice 
should  include,  but  need  not  be  limited 
to.  the  time  period  during  which  such 
services  should  be  performed,  the 
proper  number  and  deployment  of 
inspection  officers,  the  level  of  fees,  and 
the  appropriateness  of  any  proposed  fee. 
These  responsibilities  are  related  to  the 
assessment  of  an  immigration  user  fee 
pursuant  to  section  286(d)  of  the 
Immigration  and  Nationality  Act,  as 
amended.  8  U.S.C.  1356(d).  The 
Committee  focuses  attention  on  those 


areas  of  most  concern  and  benefit  to  the 
travel  industry,  the  traveling  public,  and 
the  Federal  Government. 

Agenda 

1.  Introduction  of  the  Committee  members. 

2.  Discussion  of  administrative  issues. 

3.  Discussion  of  activities  since  last 
meeting. 

4.  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

5.  Discussion  of  future  traffic  trends. 

6.  Discussion  of  relevant  written 
statements  submitted  in  advance  by  members 
of  the  public. 

7.  Scheduling  of  next  meeting. 

Public  participation:  The  meeting  is 
open  to  the  public,  but  advance  notice 
of  attendance  is  requested  to  ensure 
adequate  seating.  Perscms  planning  to 
attend  should  notify  the  contact  person 
at  least  two  (2)  days  prior  to  the 
meeting.  Members  of  the  public  may 
submit  written  statements  at  any  time 
before  or  after  the  meeting  to  the  contact 
person  for  consideration  by  this 
Advisory  Committee.  Only  written 
statements  received  at  least  five  (5)  days 
prior  to  the  meeting  by  the  contact 
person  will  be  considered  for  discussion 
at  the  meeting. 

Contact  person:  Donna  Kay  Barnes, 
Office  of  the  Assistant  Commissioner, 
Inspections.  Immigration  and 
Naturalization  Service,  room  4064.  425 
I  Street.  N.W..  Washington,  D.C.  20536. 
telephone  number  (202)  616-7488  or  fax 
number  (202)  514-8345. 

Dated:  November  IS,  1996. 

Dons  MeiHaer, 

Commissioner,  Immigration  and 
Natumlization  Service. 

[FR  Doc.  96-29814  Filed  11-18-96;  3:07  pm) 

MLUNQ  COCW  441»-1«-M 


DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  Haatth 
Admlnlatration 

[Docket  Na  NRTL-2-02] 

Canadian  Standarda  Aaaociation 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  Expansion  of 
Recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 

SUMMARY:  Tbis  notice  annoimces  the 
Agency's  final  decision  on  the  Canadian 
Standards  Association  application  for 
expansion  of  its  recognition  as  an  NRTL 
under  29  CFR  1910.7. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration.  U.S. 


Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  N3653. 
Washington,  D.C.  20210. 

8UPPI.EMENTARY  INFOfMATION: 

Notice  of  Final  Decision 

The  Canadian  Standards  Association 
(CSA)  previously  made  application 
pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  (84  Stat.  1593,  29  U.S.C.  655), 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033).  and  29  CFR  1910.7,  for 
recognition  of  its  Rexdale  (Toronto) 
facility  as  a  Nationally  Recognized 
Testing  Laboratory  (see  57  FR  23429.  6/ 
3/92;  amended  57  FR  48804. 10/28/92), 
and  was  so  recognized  (see  57  FR  61452, 
12/24/92);  made  application  for 
expansion  of  the  recognition  of  its 
Rexdale  facility  (see  58  FR  64973, 12/ 
10/93),  and  was  so  recognized  (see  59 
FR  5447,  2/4/94);  subsequentiy  made 
application  for  inclusion  of  its  Pointe- 
Caaire,  Richmond,  Edmonton,  Moncton, 
and  Winnipeg  hcilities  in  the 
recognition  of  its  Rexdale  facility  as  an 
NRTL  (see  59  FR  10173.  3/3/94).  and 
was  so  recognized  (see  59  FR  40602, 8/ 
9/94);  made  application  for  expansion  of 
its  recognition  (see  59  FR  63383, 12/8/ 
94,  and  was  so  recognized  (see  60  FR 
15595,  dated  3/24/95).  CSA  applied  for 
expansion  of  its  current  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  for  programs  and 
procedures,  which  was  published  in  the 
Federal  Register  on  July  12. 1996  (61  FR 
36763).  No  comments  were  received 
concerning  this  request  for  expansion. 

Notice  is  hereby  given  that  CSA's 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  has  been  expanded 
to  include  the  programs  and  procedures 
listed  below. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-2-92)  are  available 
for  inspection  and  duplication  at  the 
Docket  Office.  Room  N-2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210. 

The  addresses  of  the  laboratories 
covered  by  this  application  are: 
Canadian  Standards  Association, 

Rexdale  (Toronto)  Facility.  178 

Rexdale  Boulevard,  Rexdale,  Ontario 

M9W  1R3,  Canada. 
Canadian  Standards  Association, 

Pointe-Claire  (Montreal)  Facility,  865 

Ellingham  Street,  Pointe-Clairo. 

Quebec  HOR  5E8,  Canada. 
Canadian  Standards  Association. 

Richmond  (Vancouver)  Facility, 

13799  Commerce  Parkway, 

Richmond.  British  Columbia  V6V 

2N9.  Canada. 
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Canadian  Standards  Association, 
Edmonton  Facility,  1707-94th  Street, 
Edmonton,  Alberta  TON  1E6,  Canada. 

Canadian  Standards  Association, 
Moncton  Facility,  40  Rooney  Cresent, 
Moncton,  New  Brunswick  ElE  4M3, 
Canada. 

Canadian  Standards  Association, 
Winnipeg  Facility,  50  Paramount 
Road,  Winnipeg.  Manitoba  R2X  2W3. 
Canada. 

Final  Decision  and  Order 

Based  upon  the  details  of  the 
Canadian  Standards  Association's 
original  application  for  recognition,  its 
requests  for  expansion,  the  original  and 
renewal  on-site  assessments,  and  all  of 
the  programs  that  it  has  utilized  for 
many  years  in  testing  and  certifying 
products  in  its  Product  Certification 
Program  (under  its  Canadian 
accreditation),  and  the  fact  that  the 
controls  for  the  various  programs  had 
{ilready  been  established  to  enable  it  to 
test  and  certify  products  under  the 
programs  and  procedures  which  it  has 
requested,  OSHA  finds  that  the 
Canadian  Standards  Association  has 
met  the  requirements  of  29  CFR  1910.7 
for  expansion  of  its  recognition  to 
utilize  the  specific  programs  and 
procedures  noted  below  in  testing  and 
certifying  products. 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  CSA's  recognition  is  hereby 
expanded  to  include  the  eight  programs 
and  procedures  cited  below,  subject  to 
the  conditions  listed  below. 

Expansion  of  Recognition — ^Programs 
and  Procedures 

1.  Acceptance  of  testing  data  from 
independent  organizations,  other  than 
NRTLs. 

2.  Acceptance  of  product  evaluations 
from  independent  organizations,  other 
than  NRTLs. 

3.  Acceptance  of  witnessed  testing 
data. 

4.  Acceptance  of  testing  data  from 
non-independent  organizations. 

5.  Acceptance  of  evaluation  data  from 
non-independent  organizations 
(requiring  NRTL  review  prior  to 
marketing). 

6.  Acceptance  of  continued 
certification  following  minor 
modifications  by  the  client. 

7.  Acceptance  of  product  evaluations 
from  organizations  that  function  as  part 
of  the  International  Electrotechnical 
Commission  Certification  Body  (lEC- 
CB)  Scheme. 

8.  Acceptance  of  services  other  than 
testing  or  evaluation  performed  by 
subcontractors  or  agents. 

The  Canadian  Standards  Association 
must  also  abide  by  the  following 


conditions  of  the  expansion  of  its 
recognition,  in  addition  to  those  already 
required  by  29  CFR  1910.7; 

This  recognition  does  not  apply  to 
any  aspect  of  any  CSA  program  which 
is  available  only  to  qualified 
manufacturers  and  is  based  upon  the 
NRTL's  evaluation  and  accreditation  of 
the  manufacturer's  quality  assurance 
prognun; 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  CSA's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  CSA  has  reason  to  doubt  the 
efficacy  of  any  test  standards  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

CSA  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition.  CSA  agrees  that  it  will 
allow  no  representation  that  is  either  a 
recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 
CSA  shall  inform  OSHA  as  soon  as 
.  possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 

CSA  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

CSA  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
spirit  as  well  as  the  letter  of  its 
recognition  and  29  CFR  1910.7. 

EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  November  20, 1996 
and  will  be  valid  until  December  24. 
1997,  (a  period  of  five  years  from  the 
date  of  the  original  recognition, 
December  24, 1992),  unless  terminated 
prior  to  that  date,  in  accordance  with  29 
CFR  1910.7. 

Signed  at  Washington,  D.C.  this  12th  day 
of  November,  1996. 
Joseph  A.  Dear, 
Assistant  Secretary. 
(FR  Doc.  96-29627  Filed  11-19-96;  8:45  am] 

BILUNG  CODE  4610-aS-M 


[DodWl  No.  NRTL-1-88  &  NRTL-2-881 

inchcapa  Tasting  Sarvlcas  NA,  Inc. 
(ETL  Tasttng  l.at>oratortas,  Inc.  &  Dash, 
Straus  &  Goodhua,  inc.) 

agency:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  Expansion  of  Current 
Recognition  as  a  Nationally  Recognized 
Testing  Laboratory;  Notice  of  Name 
Change  of  ETL  Testing  Laboratories,  Inc. 
(ETL);  and  Volimtary  Termination  of 
Recognition  of  Dash,  Straus  &  Goodhue, 
Lac.  (DS&G). 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the  ETL 
application  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  imder  29 
CFR  1910.7.  In  addition,  the  notice 
reflects  a  name  change  resulting  from 
the  acquisition  by  Inchcape  Testing 
Services  of  ETL  and  DS&G.  Finally,  this 
notice  announces  the  voluntary 
termination  of  recognition  of  Dash. 
Straus  &  Goodhue,  Inc. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Room  N3653. 
Washington.  D.C.  20210. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

ETL  Testing  Laboratories.  Inc.  was 
acquired  by  Inchcape,  pic.  and  became 
part  of  Inchcape  Inspection  and  Testing 
Services.  U.S.A..  Inc.  (CTS).  a  Delaware 
corporation  on  August  1,  1988.  On  April 
26,  1988,  DS&G  applied  for  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory  (NRTL)  and  was  so 
recognized  on  June  16,  1989  (see  54  FR 
25643).  ETL  applied  for  NRTL 
recognition  on  May  12,  1988.  and  was 
so  recognized  on  September  13,  1989 
(see  54  FR  37845).  DS&G  was  acquired 
by  irrS  on  March  1, 1991.  The  DS&G 
location  became  ETL  Testing 
Laboratories,  Inc.,  DS&G  Safety 
Division,  functioning  as  a  testing 
laboratory  for  ETL.  DS&G  also 
continued  to  retain  its  NRTL  recognition 
and  the  capability  of  issuing  its  own 
certification  mark.  In  March  of  1993, 
ETL  and  other  Inchcape  owned 
laboratories  came  under  the  umbrella 
heading  of  Inchcape  Testing  SerNdces. 
There  was  no  change,  however,  to  ETL's 
ownership  or  legal  identity.  DS&G 
requested  renewal  of  its  recognition  as 
an  NRTL  on  September  8,  1993.  This 
request  was  iterated  by  letter  dated  May 
18, 1995  from  DS&G's  president.  On 
October  4, 1996,  hichcape  Testing 
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Services  NA.  Inc.  sent  a  letter  to  OSHA 
concerning  the  omission  of  several 
standards  from  the  August  9, 1996 
notice  that  were  identiRed  in  ETL's 
request  for  expansion  of  its  recognition 
(see  FR  41659).  By  letters  dated  October 
14,  1996,  Inchcape  formally  requested 
(1)  OSHA  adjust  its  records  to  reflect  a 
name  change  to  Inchcape  Testing 
Services  NA,  Inc.  (ITS)  for  ETL.  DS&G. 
and  Wamock  Hersey,  Inc.,  and  (2)  the 
voluntary  vsrithdrawal  of  DS&G  from 
OSHA's  Program. 

B.  Notice  of  Final  Decision 

1.  Acknowledgment  of  Name  Change. 
In  response  to  the  request  by  ITS.  OSHA 
hereby  acknowledges  the  name  change 
as  discussed  above. 

2.  Voluntary  Termination  of 
Recognition.  The  termination  of 
recognition  of  DS&G,  as  requested  by 
the  corporate  secretary  of  ITS  is  hereby 
granted.  OSHA  also  is  aware  that  all 
services  previously  o^ered  under  DS&G 
at  the  Boxborough,  MA  location  will 
continue  to  be  offered  through  ITS's 
ETL  listing,  labeling  and  follow-up 
service  program. 

3.  Interim  Approval  Subject  to 
Review.  Five  standards  (indicated 
below)  which  were  requested  by  ITS  in 
its  scope  expansion  application  were, 
for  various  reasons  and  through  no  fault 
of  ITS,  not  included  in  the  Federal 
Register  notice  of  August  9,  1996. 
Nonetheless,  OSHA  is  expanding  its 
recognition  to  include  these  standards 
on  an  interim  basis.  In  the  meantime, 
interested  parties  will  have  60  days  to 
comment  on  this  interim  expansion. 
Following  this  time  period,  if  comments 
are  received,  OSHA  will  determine 
whether  additional  procedures  are 
necessary. 

4.  Expansion  of  Scope  of  Recognition. 
ETL  previously  made  application 
pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  (84  Stat.  1593,  29  U.S.C.  655), 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033).  and  29  CFR  1910.7.  for 
recognition  as  a  nationally  Recognized 
Testing  Laboratory  (see  54  FR  8411.  2/ 
28/89),  and  was  so  recognized  (see  FR 
37845,  9/13/89);  made  application  for 
expansion  of  its  recognition  (see  55  FR 
43229. 10/26/90).  and  was  so  recognized 
(see  55  FR  51971.  12/18/90;  see  also 
correction,  56  FR  2953,  1/25/91);  made 
application  for  expansion  of  its 
recognition  (see  57  FR  54422,  11/18/92), 
and  was  so  recognized  (see  58  FR  37749, 
7/13/93,  see  also  correction,  58  FR 
47001.  9/3/93).  ETL  applied  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  for  equipment  or  materials, 
pursuant  to  29  CFR  1910.7.  which  was 
published  in  the  Federal  Register  on 


August  9,  1996  (61  FR  41659).  No 
comments  were  received  concerning 
this  request  for  expansion. 

Notice  is  hereby  given  that  ITS's 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  has  been  expanded 
to  include  the  161  test  standards 
(equipment  and  material)  Usted  below. 

Copies  of  all  pertinent  documents 
(Docket  Nos.  NRTL-2-88  and  NRTL-1- 
89)  are  available  for  inspection  and 
duplication  at  the  Docket  Office,  Room 
N-2634.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  200  Constitution  Avenue. 
N.W..  Washington.  D.C.  20210. 

The  addresses  of  the  concerned 
laboratories  are: 

3933  U.S.  Route  11,  P.O.  Box  2040. 

Cortland,  New  York  13045 
431 7-A  Park  Drive.  NW..  Norcross. 

Georgia  30093 
260  East  Grand  Avenue,  #36.  South  San 

Francisco.  California  94080 

Final  Decision  and  Order 

Based  upon  the  facts  found  as  part  of 
ITS's  original  recognition.  Inducing 
details  of  necessary  test  equipment, 
procedures,  and  special  apparatus  or 
facilities  needed,  adequate  of  the  staff, 
the  application,  amendments,  and 
documentation  submitted  by  the 
applicant,  previous  expansions  of  its 
recognition,  the  application  and 
docimientation  submitted  by  the 
applicant,  the  OSHA  staff  finding 
including  the  original  On-Site  Review 
Report,  as  well  as  the  evaluation  of  the 
current  request,  OSHA  finds  that  ITS 
has  met  the  requirements  of  29  CFR 
1910.7  for  expansion  of  its  present 
recognition  to  test  and  certify  certain 
equipment  or  materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  ITS's  recognition  is  hereby 
expanded  to  include  the  161  additional 
test  standards  (product  categories)  cited 
below,  subject  to  the  conditions  listed 
below.  This  recognition  is  limited  to 
equipment  or  materials  which,  under  29 
CFR  Part  1910,  require  testing,  listing, 
labeling,  approval,  acceptance,  or 
certification  by  a  Nationally  Recognized 
Testing  Laboratory.  This  recognition  is 
limited  to  the  use  of  the  following  161 
additional  test  standards  for  the  testing 
and  certification  of  equipment  or 
materials  included  within  the  scope  of 
these  standards. 

ITS  has  stated  that  these  standards  are 
used  to  test  equipment  or  materials 
which  can  be  used  in  environments 
under  OSHA's  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 


ANSI/ISA  S12.13— Performance 

Requirements  for  Combustible  Gas 
Detectore 
ASTM  El  52— Method  of  Fire  Test  of 

Door  Assemblies 
ASTM  El  63— Standard  Methods  of  Fire 

Tests  of  Window  AssembUes 
ANSI/EEE  C37.13— Low  Voltage  AC 
Power  Circuit  Breakers  Used  in 
Enclosures 
ANSI/EEE  C37.14— Low  Voltage  DC 
Power  Circuit  Breakers  Used  irf 
Enclosures 
ANSI/UL  1— Flexible  Metal  Conduit 
ANSI/UL  3— Flexible  NonmetaUic 

Tubing  for  Electric  Wiring 
UL  6— Rigid  Metal  Conduit 
UL  13 — ^Power-Limited  Qrcuit  Cables 
ANSI/UL  17— Vent  or  Chimney 

Connector  Dampers  for  Oil-Fired 
Appliances 
ANSI/UL  21— LP-Gas  Hose 
ANSI/UL  22 — Amusement  and  Gaming 

Machines 
ANSI/UL  25— Meters  for  Flammable 
and  Combustible  Liquids  and  LP 
Gas 
ANSI/UL  65— Electric  Wired  Cabinets 
ANSI/UL  69— Electric-Fence  Controllers 
ANSI/UL  79 — Power-Operated  Pumps 
for  Petroleum  Product  Dispensing 
Systems 
ANSI/UL  87— Power-Operated 

Dispensing  Devices  for  Petroleum 
Products 
UL  104 — Elevator  Door  Locking  Devices 

and  Contacts 
UL  136 — Pressure  Cookers 
ANSI/UL  150— Anteima  Rotators 
ANSI/UL  154— Carbon-Dioxide  Fire 

Extinguisher 
ANSI/UL  183— Manufactured  Wiring 

Systems 
UL  201— Standard  for  Garage 

Equipment 
ANSI/UL  209— Cellular  Metal  Floor 

Raceways  and  Fittings 
ANSI/UL  224— Extruded  insulating 

Tubing 
ANSI/UL  294— Access  Control  System 

Units 
ANSI/UL  296A— Waste  Oil-Burning  Air- 
Heating  Appliances 
ANSI/UL  299— Dry  Chemical  Fire 

Extinguisher 
ANSI/UL  307A— Uquid  Fuel-Burning 
Heating  AppUances  for 
Manufactured  Homes  and 
Recreational  Vehicles 
UL  330 — Hose  and  Hose  Assemblies  for 

Dispensing  Gasoline 
ANSI/UL  343— Pumps  for  Oil-Burning 

Appliances 
ANSI/UL  355— Cord  Reels 
ANSI/UL  360— Liquid-Tight  Flexible 

Steel  Conduit 
ANSI/UL  363— Knife  Switches 
ANSI/UL  365— Police  Station 

Connected  Burglar  Alarm  Units  and 
Systems 
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UL  407 — ^Manifolds  for  Compressed 

Gases 
ANSI/UL  414— Meter  Sockets 
ANSI/UL  443— Steel  Auxiliary  Tanks 

for  Oil-Bumer  Fuel 
UL  444 — Communications  Cables 
ANSI/UL  448— Pumps  for  Fire- 
Protection  Service 
ANSI/UL  486B— Wire  Connectors  for 

Use  with  Ahiminum  and/or  Copper 

Conductors 
ANSI/UL  486C— Splicing  Wire 

Connectors 
ANSI/UL  486E— Equipment  Wiring 

Terminals  for  Use  with  Aluminum 

and/or  Cooper  Conductors 
ANSI/UL  493 — Thermoplastic-Insulated 

Underground  Feeder  and  Branch- 
Circuit  Cables 
UL  497 — Protectors  for  Paired 

Conductor  Communications 

Cinniits 
UL  497A — Secondary  Protectors  for 

Conuniuiication  Circuits 
ANSI/UL  497B— Protectore  for  Data 

Communication  and  Fire  Alarm 

Circuits 
UL  508C — Power  Conversion 

Equipment 
ANSI/UL  512— Fuseholders 
ANSI/UL  525— Flame  Arresters  for  Use 

on  Vents  of  Storage  Tanks  for 

Petroleum  Oil  and  Gasoline 
ANSI/UL  543— Impregnated-Fiber 

Electrical  Conduit 
ANSI/UL  551— Transformer-Type  Arc- 
Welding  Machines 
ANSI/UL  558— Industrial  Trucks, 

Internal  Combustion  Engineer- 
Powered 
UL  567 — ^Pipe  Connectors  for 

Flammable  and  Combustible 

Liquids  and  LP  Gas 
ANSI/UL  583 — Electric-Battery-Powered 

Industrial  Trucks 
ANSI/UL  603 — ^Power  Supplies  for  Use 

with  Burglar-Alarm  Systems 
ANSI/UL  606 — Linings  and  Screens  for 

Use  with  Burglar-Alarm  Systems 
ANSI/UL  626—2^/2  Gallon  Stored- 

Pressure.  Water-Type  Fire 

Extinguisher 
ANSI/UL  632— Electrically  Actiiated 

Transmitters 
ANSI/UL  634— Cormectors  and 

Switches  for  Use  with  Burglar- 
Alarm  Systems 
ANSI/UL  641— Low-Temperature 

Venting  Systems.  Type  L 
ANSI/UL  644— Container  Assemblies 

for  LP-Gas 
ANSI/UL  651A— Type  EB  and  A  Rigid 

PVC  Conduit  and  HDPE  Conduit 
UL  664 — Commercial  Dry-Cleaning 

Machines  (Type  IV) 
ANSI/UL  676— Underwater  Lighting 

Fixtures 
ANSI/UL  710— Grease  Extractors  for 

Exhaust  Ducts 


ANSI/UL  711— Rating  and  Fire  Testing 

of  Fire  Extinguishers 
ANSI/UL  729— Oil-Fired  Floor  Furnaces 
ANSI/UL  730— Oil-Fired  Wall  Furnaces 
UL  745-1— Portable  Electric  Tools 
UL  745-2-1 — ^Particvdar  Requirements 

of  Drills 
UL  745-2-2 — Particular  Requirements 

for  Screwdrivere  and  Impact 

Wrenches 
UL  745-2-3 — Particular  Requirements 

for  Grinders,  Polishers,  and  Disk- 
Type  Sanders 
UL  745-2-4 — ^Particular  Requirements 

for  Sanders 
UL  745-2-5 — Particular  Requirements 

for  Circular  Saws  and  Circular 

Knives 
UL  745-2-6 — ^Particular  Requirements 

for  Hammers 
UL  745-2-8— Particular  Requirements 

for  Shears  and  Nibblers 
UL  745-2-9 — Particular  Requirements 

for  Tappers 
UL  745-2-11 — ^Particular  Requirements 

for  Reciprocating  Saws 
UL  745-2-12 — ^Particular  Requirements 

for  Concrete  Vibrators 
UL  745-2-14 — ^Particular  Requirements 

for  Planers 
UL  745-2-17— Particular  Requirements 

for  Routers  and  Trimmers 
UL  745-2-30 — Particular  Requirements 

for  Staplers 
UL  745-2-31 — ^Particular  Requirements 

for  Diamond  Core  Drills 
UL  745-2-32 — ^Particular  Requirements 

for  Magnetic  Drill  Presses 
UL  745-2-33 — ^Particular  Requirements 

for  Portable  Bandsaws 
UL  745-2-34 — ^Particular  Requirements 

for  Strapping  Tools 
UL  745-2-35 — ^Particular  Requirements 

for  Drain  Cleaners 
UL  745-2-36 — ^Particular  Requirements 

for  Hand  Motor  Tools 
UL  745-2-37— Particular  Requirements 

for  Plate  Jointers 
ANSI/UL  797— Electrical  Metallic 

Tubing 
ANSI/UL  814— Gas-Tube-Sign  and 

Ignition  Cable 
ANSI/UL  826— Household  Electric 

Clocks 
ANSI/UL  827— Central-Stations  for 

Watchman.  Fire-Alarm.  and 

Supervisory  Services 
UL  842 — ^Valves  for  Flammable  Liquids 
UL  858A— Safety-Related  Solid-State 

Controls  for  Household  Electric 

Ranges 
ANSI/UL  864— Control  Units  for  Fire- 
Protective  Signaling  Systems 
ANSI/UL  875— Electric  Dry  Bath 

Heaters 
ANSI/UL  879— Electrode  Receptacles 

for  Gas-Tube  Signs 
ANSI/UL  884— Underfloor  Raceways 

and  Fittings 


ANSI/UL  964— Electrically  Heated 

Bedding    - 
ANSI/UL  977— Fuse  Power-Circuit 

Devices 
ANSI/UL  983— Surveillance  Camera 

Units 
UL  991— Safety-Related  Controls 

Employing  Solid-State  Devices 
UL  1072— Medium  Voltage  Cables 
UL  1075 — Gas  Fired  Cooling  AppUances 

for  Recreational  Vehicles 
ANSI/UL  1076— Proprietary  Burglar 

Alarm  Units  and  Systems 
ANSI/UL  1203— Explosion-Proof  and 

Dust-Ignition-Proof  Electrical 

Equipment  for  Use  in  Hazardous 

(Classified)  Locations 
UL  1206 — ^Electrical  Commercial 

Clothes- Washing  Equipment 
ANSI/UL  1207— Sewage  Pumps  for  Use 

in  Hazardous  (Classified)  Locations 
/VNSI/UL  1230— Amateur  Movie  Lights 
ANSI/UL  1238— Control  Equipment  for 

Use  with  Flammable  Liquid 

Dispensing  Devices 
ANSI/UL  1240-^lectric  Commercial 

Clothes-Drying  Equipment 
ANSI/UL  1278— Movable  and  Wall-  or 

Ceiling-  Himg  Electric  Room 

Heaters 
ANSI/UL  1313— NonmetaUic  Safety 

Cans  for  Petroleum  Products 
ANSI/UL  1316— Glass-Fiber-Reinforced 

Plastic  Underground  Storage  Tanks 

for  Petroleum  Products 
UL  1323 — Scaffold  Hoists 
ANSI/UL  1413— High-Voltage 

Components  for  Television-Type 

AppUances 
ANSI/UL  1416— Overcurrent  and 

Overtemperature  Protectors  for 

Radio-  and  Television-Type 

AppUances 
ANSI/UL  1417— Special  Fuses  for 

Radio-  and  Television-Type 

AppUances 
ANSlAL  1418— Implosion-Protected 

Cathode-Ray  Tubes  for  Television- 
Type  AppUances 
UL  1424 — CaDles  for  Power-Limited 

Fire-Protective-Signaling  Circuits 
UL  1437— Electrical  /^alog 

Instruments — ^Panel  Board  Types 
ANSI/UL  1445— Electric  Water  Bed 

Heaters 
ANSI/UL  1447-^lectric  Lawn  Mowers 
ANSI/UL  1448— Electric  Hedge 

Trimmers 
ANSI/UL  1480— Speakers  for  Fire 

Protective  Signaling  Systems 
ANSI/UL  1481— Power  SuppUes  for  Fire 

Protective  Signaling  Systems 
UL  1492 — Audio- Video  Products  and 

Accessories 
/VNSI/UL  1555— Electric  Coin-Operated 

Clothes- Washing  Equipment 
ANSI/UL  1556— Electric  Coin-Operated 

Clothes-Drying  Equipment 
UL  1558— Metal-Enclosed  Low-Voltage 

Power  Circuit  Breaker  Switchgear 
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UL  1565— Wire  Positioning  Devices 
UL  1567 — Receptacles  and  Switches  for 

Use  With  Aluminum  Wire 
ANSI/UL  1569— Metal-Clad  Cables 
ANSI/UL  1577— OpUcaJ  Isolaters 
ANSI/UL  1610— Central-Station 

Burglar-Alarm  Units 
ANSI/UL  1638— Visual  Signaling 

Appliances 
UL  1640— Portable  Power  Distribution 

Units 
ANSI/UL  1662— Electric  Chain  Saws 
UL  1664 — Inunersion-Detection  Circmt- 

Intemipters 
UL  1676— Discharge  Path  Resistore 
UL  1690— Data-Processing  Cables 
ANSI/UL  1711— AmpUfiers  for  Fire 

Protective  Signaling  Systems 
UL  1738 — Venting  Systems  for  Gas- 
Burning  AppUances,  Categories  II, 
m.  and  IV 
UL  1795 — Hydromassage  Bathtubs 
ANSI/UL  1876— Isolating  Signal  and 
Feedback  Transformers  for  Use  in 
Electronic  Equipment 
UL  1993 — Self-Ballasted  Lamps  and 

Lamp  Adapters 
UL  1994— Low-Level  Path  Marking  and 

Lighting  Systems 
UL  1996— Duct  Heaters 
UL  2021— Fixed  and  Location- 
Dedicated  Electric  Room  Heaters 
UL  2044— Commercial  Closed  Circtiit 

Television  Equipment 
UL  2601-1— Medical  Electrical 
Equipment,  Part  1:  General 
Requirements  for  Safety 
UL  3044— Surveillance  Closed  Circuit 

Television  Equipment 
UL  3101-1— Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 
UL  3111-1 — Electrical  Measiuing  and 
Test  Equipment.  Part  1:  General 
The  five  standards  for  which  ITS  has 
been  recognized  on  an  interim  basis  are: 
ANSI/UL  773— Plug-In.  Locking  Type 
Photocontrols  for  Use  with  Area 
Lighting 
ANSI/UL  773A— Nonindustrial 

Photoelectric  Switches  for  Lighting 
Control 
UL  1673— Electric  Space  Heating  Cables 
UL  2097 — Double  Insulation  Systems 
for  Use  in  Electronic  Equipment 
UL  6500— Audio/Visual  and  Musical 
Instrument  Apparatus  for 
Household,  Commercial,  and 
Similar  General  Use 
ITS  must  also  abide  by  the  following 
conditions  of  the  expansion  of  its 
recognition,  in  addition  to  those  already 
required  by  29  CFR  1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  ITS  program  which  is 
available  only  to  qualified 
manufacturers  and  is  based  upon  the 
NRTL's  evaluation  and  accreditation  of 
the  manufacturer's  quality  assurance 
program; 


The  Occupational  Safiety  and  Health 
Administration  shall  be  allowed  access 
to  ITS's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  ITS  has  reason  to  doubt  the  efficacy 
of  any  test  standard  it  is  using  under 
this  program,  it  shall  promptiy  inform 
the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

ITS  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition.  ITS  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  without 
clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

ITS  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
o%vnership  or  key  persoimel,  including 
details: 

ITS  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

ITS  will  always  cooperate  with  OSHA 
to  assure  compliance  with  the  spirit  as 
well  as  the  letter  of  its  recognition  and 
29  CFR  1910.7. 

The  last  day  for  interested  parties  to 
submit  written  comments  on  the  interim 
recognition  of  ITS  for  the  five 
aforementioned  test  standards  is  January 
21,  1997. 

Send  comments  to:  NRTL  Recognition 
Program,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Laboi^Room  N3653.  200 
Constitution  Avenue,  NW,  Washington. 
DC.  20210. 

EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  November  20,  1996 
and  will  be  valid  until  November  22, 
2001,  unless  terminated  prior  to  that 
date,  in  accordance  with  29  CFR  1910.7. 

Signed  at  Washington.  DC,  this  12th  day  of 
November  1996. 

JoMph  A.  Dear. 

Assistant  Secretary. 

IFR  Doc.  96-29626  Filed  11-l»-96:  8:45  am) 
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(DockM  No.  NRTL-1-«q 
MET  LaboratortM,  Inc. 

AQENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 


ACTIONS:  Notice  of:  (1)  Renewal  of 
Recognition  as  a  Nationally  Recognized 
Testing  Laboratory;  and  (2)  Expansion  of 
Recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  MET 
Laboratories.  Inc.  for:  (1)  renewal  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7;  and  (2)  expansion  as  a 
NRTL  imder  29  CFR  1910.7. 
FOn  FUimCR  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Room  N3653, 
Washington.  D.C.  20210. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

MET  Laboratories,  Inc.  (MET) 
previously  made  application  pursuant 
to  section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (84  Stat. 
1593.  29  U.S.C.  655).  Secretary  of 
Labor's  Order  No.  1-90  (55  FR  9033), 
and  29  CFR  1910.7.  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (see  53  FR  49258  12/6/88). 
and  was  so  recognized  (see  54  FR  21136. 
5/16/89).  MET  applied  for:  (1)  renewal; 
and  (2)  expansion  of  its  current 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  for  the  programs  and 
procedures,  and  equipment  or  materials, 
pursuant  to  29  CFR  1910.7,  which  was 
published  in  the  Federal  Register  on 
August  6. 1996  (61  FR  41661).  No 
conunents  were  received  concerning 
these  requests. 

Notice  is  hereby  given  that  MET's 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  has  been:  (1) 
renewed:  and  (2)  expanded  to  include 
the  programs  and  procedures  and  the  12 
test  standards  (equipment  and  material) 
listed  below. 

Copies  of  all  pertinent  doctmients 
(Docket  No.  NRTI^l-88)  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  Room  N-2634, 
Occupational  Safety  and  Health 
Admiiustration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  N.W., 
Washineton.  D.C.  20210. 

The  address  of  the  laboratory  covered 
by  this  application  is:  MET  Laboratories, 
Inc..  914  West  Patapsco  Avenue. 
Baltimore,  Maryland  21230. 

Final  Decision  and  Order. 

Based  upon  the  facts  found  in  the 
complete  application  file,  including 
details  of  necessary  lest  equipment, 
procedures,  and  special  apparatus  or 
facilities  needed,  adequacy  of  the  staff, 
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the  application,  amendments,  and 
doctmientaUon  submitted  by  the 
applicant,  the  OSHA  staff  finding 
including  the  original  On-Site  Review 
Report,  previoiis  audits,  and  the 
evaluation  of  the  current  requests, 
OSHA  finds  that  MET  Laboratories,  Inc.. 
has  met  the  requirements  of  29  CFR 
1910.7  for.  (1)  Renewal  of  its 
recognition;  and  (2)  expansion  of  its 
present  recognition  to  test  and  certify 
certain  equipment  or  materials  as  well 
as  to  utilize  specific  programs  and 

procedures.  

Pureuant  to  the  authc»ity  in  29  CFR 
1910.7.  WL's  recognition  is  hereby:  (1) 
renewed:  and  (2)  expanded  to  include 
(a)  the  12  additional  test  standards 
(product  categories)  and  (b)  the  eight 
programs  and  procedures  dted  below, 
subject  to  the  conditions  listed  below. 
This  recognition  is  limited  to  equipment 
or  materials  which,  under  29  CFR  Part 
1910.  require  testing,  listing,  labeling, 
approval,  acceptance,  or  certification  by 
a  Nationally  Recognized  Testing 
Laboratory.  This  recognition  is  limited 
to  the  ase  of  the  following  12  additional 
test  standards  for  the  testing  and 
certification  of  equipment  or  materials 
included  within  the  scope  of  these 
standards. 

Renewal  of  NRTL  Recognition 

Appendix  A  to  29  CFR  19107 
stipulates  that  the  initial  period  of 
recognition  of  a  NRTL  is  five  years  and 
that  a  NRTL  may  renew  its  recognition 
by  applying  not  less  than  nine  months, 
nor  more  than  one  year,  before  the 
expiration  date  of  its  current 
recognition.  MET  was  recognized  as  a 
NRTL  on  May  16. 1989,  and  applied  for 
a  renewal  of  its  recognition  on  August 
17. 1993.  within  the  time  allotted,  and 
has  complied  with  all  of  the 
requirements  of  29  CFR  1910.7  for 
renewal  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory. 

Expansion  of  Recognition — ^Test 
Standards 

MET  has  stated  that  these  standards 
are  used  to  test  equipment  or  materials 
which  can  be  used  in  enviroiunents 
under  OSHA's  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 
UL  416 — Refrigerated  Medical 

Equipment 
ANSI/UL  469 — Musical  Instruments  and 

Accessories 
ANSI/UL  751— Vending  Machines 
ANSI/UL  923— Microwave  Cooking 

Appliances 
UL  1492 — Audio- Video  Products  and 

Accessories 


UL  1604 — ^Electrical  Equipment  for  Use 

In  Class  I  and  II.  Division  2,  and  Class 

in  Hazardous  (Classified)  Locations 
ANSI/UL  1638— Visual  Signaling 

Appliances — ^Private.  Mode  Emergency 

and  General  Utility  Signaling 
UL  1950 — Safety  of  Information 

Technology  Equipment,  Including 

Electrical  Business  Equipment 
UL  1995 — ^Heating  and  Cooling 

Equipment 
UL  2601-1— Medical  Electrical 

Equipment.  Part  1:  General 

Requirements  for  Safety 
UL  3101-1 — Electrical  Equipment  for 

Laboratory  Use;  Part  1 :  General 

Requirements 
UL  3111-1 — ^Electrical  Measuring  and 

Test  Equipment;  Part  1:  General 

Requirements 

Expansion  of  Recognition — Programs 
and  Procedures 

1.  Acceptance  of  testing  data  fiom 
independent  organizations,  other  than 
NRTLs. 

2.  Acceptance  of  product  evaluations 
from  independent  organizations,  other 
than  NRTLs. 

3.  Acceptance  of  witnessed  testing 
data. 

4.  Acceptance  of  testing  data  from 
non-independent  organizations. 

5.  Acceptance  of  evaluation  data  from 
non-independent  organizations 
(requiring  NRTL  review  prior  to 
marketing). 

6.  Acceptance  of  continued 
certification  following  minor 
modifications  by  t&e  client. 

7.  Acceptance  of  product  evaluations 
from  organizations  that  function  as  part 
of  the  International  Electronical 
Commission  Certification  Body  (lEC-CB) 
Scheme. 

8.  Acceptance  of  services  other  than 
testing  or  evaluation  performed  by 
subcontractors  or  agents. 

MET  Laboratories,  Inc.  must  also 
abide  by  the  following  conditions  of  the 
expansion  of  its  recognition,  in  addition 
to  these  already  required  by  29  CFR 
1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  MET  Laboratories,  Inc. 
program  which  is  available  only  to 
qusJified  manufacturers  and  is  based 
upon  the  NRTL's  evaluation  and 
accreditation  of  the  manufacturer's 
quality  assurance  program; 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  MET's  facility  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  MET  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 


under  this  program,  it  shall  prompUy 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

MET  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  MET  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

MET  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  persoimel,  including 
details; 

MET  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

MET  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
spirit  as  well  as  the  letter  of  its 
recognition  and  29  CFR  1910.7. 
EFFECTIVE  DATE:  This  renewal  and 
recognition  will  become  effective  on 
November  20,  1996  and  will  be  valid 
until  November  22,  2001  (a  period  of 
five  years  from  the  date  of  the  renewal 
of  this  recognition),  imless  terminated 
prior  to  that  date,  in  accordance  with  29 
CFR  1910.7. 

Signed  at  Washington,  DC,  this  12th  day  of 
November,  1996. 
Joseph  A.  Dear. 
Assistant  Secretary. 

[FR  Doc.  96-29629  Filed  11-19-96;  8:45  am) 
BILUNO  CODE  4S10-lft-M 

[Docket  No.  NRTL-1-e3] 

Wyle  Lat}oratories 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  Expansion  of 
Recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 

SUMMARY:  This  notice  annoimces  the 
Agency's  final  decision  on  the  Wyle 
Laboratories  application  for  expansion 
of  its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  N3653, 
Washington,  D.C.  20210. 
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SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

Wyle  Laboratories  (WL)  previously 
made  application  pursuant  to  section 
6(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (84  Stat.  1593.  29 
,  U.S.C.  655).  Secretary  of  Labor's  Order 
No.  1-90  (55  FR  9033).  and  29  CFR 
1910.7,  for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (see  59 
FR  783,  1/6/94),  and  was  so  recognized 
(see  59  FR  37509,  7/22/94).  WL  applied 
for  expansion  of  its  current  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory  for  programs  and 
procedures,  and  equipment  or  materials, 
pursuant  to  29  CFR  1910.7.  which  was 
published  in  the  Federal  Register  on 
July  12,  1996  (61  FR  36764).  No 
comments  were  received  concerning 
this  request  for  expansion. 

Notice  is  hereby  given  that  WL's 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  has  been  expanded 
to  include  the  programs  and  procedures 
and  the  96  test  standards  (equipment 
and  material)  listed  t)elow. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL^l-93)  are  available 
for  inspection  and  duplication  at  the 
Docket  Office.  Room  N-2634. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210. 

The  address  of  the  laboratory  covered 
by  this  application  is:  Wyle 
Laboratories,  7800  Highway  20  West, 
Huntsville,  Alabama  35807. 

Final  Decision  and  Order 

Based  upon  the  facts  found  as  part  of 
Wyle  Laboratories'  original  recognition, 
including  details  of  necessary  test 
equipment,  procedures,  and  special 
apparatus  or  facilities  needed,  adequacy 
of  the  staff,  the  application, 
amendments,  and  documentation 
submitted  by  the  applicant,  the  OSHA 
staff  finding  including  the  original  On- 
Site  Review  Report,  as  well  as  the 
evaluation  of  the  current  request,  OSHA 
finds  that  Wyle  Laboratories  has  met  the 
requirements  of  29  CFR  1910.7  for 
expansion  of  its  present  recognition  to 
test  and  certify  equipment  or  materials 
as  well  as  to  utilize  specific  programs 
and  procedures. 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  WL's  recognition  is  hereby 
expanded  to  include  (1)  the  96 
additional  test  standards  (product 
categories)  and  (2)  the  eight  programs 
and  procedures  cited  below,  subject  to 
the  conditions  listed  below.  This 
recognition  is  limited  to  equipment  or 
materials  which,  under  29  CFR  Fart 
1910.  require  testing,  listing,  labeling. 


approval,  acceptance,  or  certification  by 
a  Nationally  Recognized  Testing 
Laboratory.  This  recognition  is  limited 
to  the  use  of  the  following  96  additional 
test  standards  for  the  testing  and 
certification  of  equipment  or  materials 
included  within  the  scope  of  these 
standards. 

WL  has  stated  that  these  standards  are 
used  to  test  equipment  or  materials 
which  can  be  used  in  environments 
under  OSHA's  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 

Expansion  of  Recognition — ^Test 
Standards 

ANSI/UL  8 — Foam  Fire  Extinguishers 
ANSI/UL  20— General-Use  Snap 

Switches 
ANSI/UL  22— Amusement  and  Gaming 

Machines 
ANSI/UL  44— Rubber-Insulated  Wires 

and  Cables 
ANSI/UL  45— Portable  Electric  Tools 
ANSI/UL  48— Electric  Signs 
ANSI/UL  62— Flexible  Cord  and  Fixture 

Wire 
ANSI/UL  65— Electric  Wired  Cabinets 
ANSI/UL  67— Electric  Panelboards 
ANSI/UL  73— Electric-Motor-Operated 

Appliances 
ANSL/UL  83— Thermoplastic-Insulated 

Wires  and  Cables 
ANSI/UL  92— Fire  Extinguisher  and 

Booster  Hose 
UL  98 — Enclosed  and  Dead-Front 

Switches 
ANSI/UL  154— Carbon  Dioxide  Fire 

Extinguishers 
ANSI/UL  198B— Class  H  Fuses 
ANSI/UL  198C— High-Interrupting- 
Capacity  Fuses,  Current  Limiting 
Type 
ANSI/UL  198D— High-InterrupUng- 

Capacity  Class  K  Fuses 
ANSI/UL  198E— Class  R  Fuses 
ANSI/UL  198F— Plug  Fuses 
ANSL/UL  198G— Fuse  for 
Supplementary  Overcurrent 
Protection 
ANSI/UL  198H— Class  T  Fuses 
ANSI/UL  198L— DC  Fuses  for  Industrial 

Use 
ANSyUL  244A— Sohd-State  Controls 

for  Appliances 
ANSI/UL  299— Dry  Chemical  Fire 

Extinguishers 
ANSL'UL  363— Knife  Switches 
ANSyUL  393— Indicating  Pressure 

Gauges  for  Fire  Protection  Service 
ANSI/UL  429— Electrically  Operated 

Valves 
UL  444 — Communications  Cables 
ANSI/UL  466— Electric  Scales 
ANSI/UL  467— Electrical  Grounding 

and  Bonding  Equipment 
ANSI/UL  486B— Wire  Connectors  for 
Use  With  Aluminum  Conductors 


ANSI/UL  486C— Splicing  Wire 

Connectors 
ANSI/UL  486D— Insulated  Wire 
Connectors  for  Use  With 
Underground  Conductors 
UL  49  7 A — Secondary  Protectors  for 

Communication  Circuits 
ANSL'UL  498— Attachment  Plugs  and 

Receptacles 
ANSI/UL  507— Electric  Fans 
ANSI/UL  510— Insulating  Tape 
ANSI/UL  512— Fuseholders 
ANSI/UL  539— Single  and  Multiple 

Station  Heat  Detectors 
ANSI/UL  541— Refiigerated  Vending 

Machines 
ANSI/UL  547— Thermal  Protectors  for 

Electric  Motors 
ANSI/UL  626— 2>/j  Gallon  Stored 
Pressure  Water  Type  Fire 
Extinguishers 
ANSI/UL  711— RaUng  and  Fire  Testing 

of  Fire  Extinguishers 
ANSL'UL  796— Printed-Wiring  Boards 
ANSI/UL  813— Commercial  Audio 

Equipment 
ANSI/UL  817— Cord  Sets  and  Power- 
Supply  Cords 
ANSI/UL  845— Electric  Motor  Control 

Centers 
ANSI/UL  854— Service  Entrance  Cable 
ANSI/UL  863— Electric  Time-Indicating 

and  -Recording  Appliances 
ANSI/UL  877— Orcuit  Breakers  and 
Circuit-Breaker  Enclosure  for  Use  in 
Hazardous  (Classified)  Locations 
ANSI/UL  894— Switches  for  Use  in 
Hazardous  (Classified)  Locations 
ANSI/UL  916 — Energy  Management 

Equipment 
ANSI/UL  917— Clock-Operated 

Switches 
ANSI/UL  924 — Emergency  Lighting  and 

Power  Equipment 
ANSI/UL  943— Ground-Fault  Circuit 

Interrupters 
ANSI/UL  961— Hobby  and  Sports 

Equipment 
ANSI/UL  977— Fused  Power-Qrcuit 

Devices 
/VNSI/UL  998— Humidifiers 
ANSI/UL  1004— Electric  Motors 
ANSI/UL  1008 — Automatic  Transfer 

Switches 
ANSI/UL  1018— Electric  Aquarium 

Equipment 
UL  1022— Line  Isolated  Monitors 
ANSI/UL  1028— Electric  Hair-Clipping 

and  -Shaving  Appliances 
UL  1047— Isolated  Power  Systems 

Equipment 
ANSI/UL  1053— Ground-Fault  Sensing 

and  Relaying  Equipment 
ANSI/UL  1054— Special-Use  Switches 
ANSI/UL  1058— Halogenated  Agent 

Extinguishing  System  Units 
UL  1059— Terminal  Blocks 
UL  1066— Low- Voltage  AC  and  DC 
Power  Circuit  Breakers  Used  in 
Enclosiu«s 
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ANSI/UL  1077— Supplementary 

Protectors  for  Use  in  Electrical 

Equipment 
ANSI/UL  1091— Butterfly  Valves  for 

Fire  Protection  Service 
ANSI/UL  1093— Halogenated  Agent  Fire 

Extinguishers 
ANSI/UL  1096— Electric  Central  Air- 
Hearing  Equipment        * 
ANSI/UL  1097— Double  Insulation 

Systems  for  Use  in  Electrical 

Equipment 
UL  1254 — Pro-Engineered  Dry  Chemical 

Extinguishing  Systems  Units 
ANSI/UL  1283 — Electromagnetic- 
Interference  Filer 
ANSI/UL  1412— Fusing  Resistors  and 

Temperature-Limited  Resistors  for 

Radio-,  and  Television-Type 

Appliances 
ANSI/UL  1416 — Overcurrent  and 

Overtemperaturo  Protectors  for  Radio- 

and  Television-Type  Appliances 
UL  1424 — Cables  for  Power-Limited 

Fire-Protective-Signaling  Circwts 
ANSI/UL  1429— Pullout  Switches 
UL  1437— Electrical  Analog 

Instruments.  Panelboard  Types 
UL  1449— Transient  Voltage  Surge 

Suppressors 
ANSI/UL  1474— Adjustable  Drop 

Nipples  for  Sprinkler  Systems 
/VNSl/UL  1481— Power  Supplies  for  Fire 

Protective  Signaling  Systems 
UL  1486 — Quidc  Opening  Devices  for 

Dry  Pipe  Valves  for  Fire-Protection 

SOTvice 
ANSI/UL  1557— Electrically  Isolated 

Semiconductor  Devices 
ANSI/UL  1564— Industrial  Battery 

Chargers 
ANSI/UL  1577— Optical  Isolators 
UL  1604 — ^Electrical  Equipment  for  Use 

in  Class  I  and  n.  Division  2  and  Class 

m  Hazardous  (Classified)  Locations 
ANSI/UL  1624— Light  hidustrial  and 

Fixed  Electric  Tools 
ANSI/UL  1664 — Immersion-Detection 

Circuit-Interrupters 
UL  1673 — ^Electric  Space  Heating  Cables 
UL  1682 — ^Plugs,  Receptacles,  and  Cable 

Connectors,  of  the  Pin  and  Sleeve 

Type 
ANSI/UL  1876— Isolating  Signal  and 

Feedback  Transformers  for  Use  in 

Electronic  Equipment 
UL  1995 — Heating  and  Cooling 

Equipment 
UL  2006— Halon  1211  Recovery/ 

Recharge  Equipment 

Expansion  of  Recognition — ^Programs 
and  Procedures 

1.  Acceptance  of  testing  data  from 
independent  organizations,  other  than 
NRTLs. 

2.  Acceptance  of  product  evaluations 
from  independent  organizations,  other 
than  NRTLs. 


3.  Acceptance  of  witnessed  testing 
data. 

4.  Acceptance  of  testing  data  from 
non-independent  organizations. 

5.  Acceptance  of  evaluation  data  from 
non-independent  organizations 
(requiring  NRTL  review  prior  to 
marketing). 

6.  Acceptance  of  continued 
certification  following  minor 
modifications  by  the  client. 

7.  Acceptance  of  product  evaluations 
from  organizations  that  function  as  part 
of  the  International  Electrotechnical 
Conmiission  Certification  Body  (lEC- 
CB)  Scheme. 

8.  Acceptance  of  services  other  than 
testing  or  evaluation  performed  by 
subcontractors  or  agents. 

Wyle  Laboratories  musX  also  abide  by 
the  following  conditions  of  the 
expansion  of  its  recognition,  in  addition 
to  those  already  requfred  by  29  CFR 
1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  Wyle  Laboratory 
program  which  is  available  only  to 
qualified  manufactiirers  and  is  based 
upon  the  NRTL's  evaluation  and 
accreditation  of  the  manufactiirer's 
quahty  assurance  program; 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  WL's  facility  and  records  for  purposes 
of  ascertaining  continuing  compliance 
with  the  terms  of  its  recognition  and  to 
investigate  as  OSHA  deems  necessary. 

If  WL  has  reason  to  doubt  the  efficacy 
of  any  test  standard  it  is  using  under 
this  program,  it  shall  promptly  inform 
the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

WL  shall  not  engage  in  or  permit 
others  to  engage  in  any 
~  misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  WL  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

WL  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  or  any  change  of 
ownership  or  key  persoimel,  including 
details; 

WL  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

WL  will  always  cooperate  with  OSHA 
to  assure  compliance  with  the  spirit  as 
well  as  the  letter  of  its  recognition  and 
29  CFR  1910.7. 


EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  Novembo-  20, 1996 
and  will  be  valid  until  July  22, 1999, 
(five  years  from  the  date  of  the  original 
recognition,  July  22, 1994),  unless 
terminated  prior  to  that  date,  in 
accordance  with  29  CFR  1910.7. 

Signed  at  Washington,  DC,  this  12th  day  of 
November  1996. 

Joaeph  A.  Dear, 

Assistant  Secretary. 

(FR  Doc.  96-29628  Filed  11-19-96;  8:45  am) 

BRJJNO  CODE  46ie-a»-H 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshin*  Act  MMtlng 

Novemlwr  14, 1996. 

TME  AND  date:  10:00  a.m.,  Thursday, 
November  21,  1996. 

place:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

matters  to  be  CONSIDERED:  The 
Commission  will  hear  oral  argument  on 
the  following: 

1.  McClanahan  v.  Wellmcre  Coal  Corp., 
Docket  No.  VA  9S-9-D  (Issues  include 
whether  substantial  evidence  supports  the 
judge's  determinations  that  a  truck  driver's 
complaints  about  a  mine  operator's  minimum 
per  trip  haulage  requirements  were  not  based 
on  a  good  faith  belief  that  hauling  such  an 
amount  was  hazardous  and  that  the  truck 
driver's  complaints  about  dumping  filterc&ke 
into  slurry  basins  lost  their  protected  status 
because  the  operator  adequately  addressed 
those  complaints.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  C.F.R. 
§  2706.150(a)(3)  and  §  2706.160(d). 

TIME  AND  DATE:  1:00  p.m.,  Thursday, 
November  21,  1996. 

place:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W..  Washington,  D.C. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
§552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  It  was 

determined  by  a  unanimous  vote  of  the 
Commissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

1.  McClanahan  v.  WeUtnore  Coal  Corp.. 
Docket  No.  VA  95-&-D  {See  oral  aigument 
listing,  supra,  for  issues). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629  /  (202)  708-9300 
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for  TDD  Relay/l-«00-877-8339  for  toll 
free. 

JaanH-Ellai. 

Chief  Docket  Qerk. 

(FR  Doc.  96-29841  Filed  11-18-96;  4:03  pm) 

MUMQ  COM  t73«-ei-M 


NATIOHAL  TRANSPORTATION 
SAFETY  BOARD 

Agenda:  Sunahlne  Act  Meeting 
Item«l 

— T1M6  AND  DATE:  9:00  a.m..  Tuesday, 
November  26,  1996. 

— PLACE:  The  Managing  Director's 
Conference  Room,  Rm.  6430 — 6th  Floor, 
490  L'Enfant  Plaza,  SW..  Washington. 
DC  20594. 

—STATUS:  Closed  to  the  Public  Under 
Exemption  10  of  the  Government  in 
Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED:  6740— 
Opinion  and  Order:  Administrator  v. 
Slikker.  Docket  SE-14082;  disposiUon 
of  respondent's  appeal. 

Items  #2  and  »3 

—TIME:  9:30  a.m.,  Tuesday.  November 
26, 1996. 

—PLACE:  The  Board  Room.  5th  Floor, 
490  L'Enfant  Plaza.  SW.,  Washington, 
DC  20594. 

—STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

6609B — Aviation  Accident  Report:  In- 
Flight  Loss  of  Propeller  Blade,  Forced 
Landing  and  Collision  With  Terrain. 
Atlantic  Southeast  Airlines,  Inc.,  Flight 
529,  Embraer  EMB-120RT,  Carrollton. 
Georgia.  August  21, 1995. 

6746 — Marine  Accident/Summary 
Report:  Capsizing  of  Questar  Motorboat 
and  Drowning  of  Operator,  South  of 
Shelter  Island,  Juneau,  Alaska,  August 
21.  1994. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty.  (202)  314-6065. 
Dated:  November  15, 1996. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

IFR  Doc.  96-29775  Filed  11-18-96;  11:13 
am] 

BILUNQ  COOE  7S33-01-P 


NUCLEAR  REGULATORY 

[DociiM  No.  S0-219-OLA;  A8LBP  No.  96- 
717-02-OLAJ 

Qaneral  PuMic  Utility  Nudaar 
Corporation,  (Oystar  Craak  Nuciaar 
.    Qenarating  Station);  Notica  of  Haaring 
(Application  To  Approva  Tachnical 
Spaclflcatlon  Ctianga) 

November  14, 1996. 

On  May  8. 1996.  the  NRC  staff 
announced  in  the  Federal  Register  (1)  a 
proposed  "no  significant  hazards 
consideration"  finding  regarding  an 
April  15, 1996  request  by  licensee 
General  Public  Utility  Nuclear 
Corporation  (GPUN)  to  revise  Technical 
Specification  5.3. l.B  for  the  Oyster 
Creek  Nuclear  Generating  Station 
(OC3SJGS);  and  (2)  an  opportunity  for  a 
hearing  on  that  GPUN  license 
amendment  application.  (61  FR  20,842, 
20,842-43,  20,848.)  The  then-ciuront 
technical  specification  prohibited  the 
handling  of  a  load  greater  in  weight  than 
one  spent  fuel  assembly  over  irradiated 
fuel  in  the  spent  fuel  pool.  The  then- 
proposed  technical  specification  change 
was  intended  to  facilitate  the  off  load  of 
spent  fuel  from  the  OCNGS  spent  fuel 
pool  to  the  OCNGS  independent  spent 
fuel  storage  installation  (ISFSI)  by 
permitting  the  shield  plug  for  a  dry 
shielded  canister  (DSC)  and  associated 
lifting  hardware  to  be  moved  over 
irradiated  fuel  in  the  DSC  while  the  DSC 
is  submerged  in  the  spent  fuel  pool 
preparatory  to  being  secured  with  the 
shield  plug,  lifting  from  the  pool,  and 
transporting  to  the  onsite  ISFSI. 

Acting  on  the  hearing  offering,  on 
June  6, 1996,  pro  se  petitioners  Nuclear 
Information  and  Resource  Service 
(NIRS),  Oyster  Creek  Nuclear  Watch 
(OCNW),  and  the  Citizens  Awareness 
Network  (CAN)  filed  a  timely  hearing 
request  and  petition  to  intervene 
seeking  to  challenge  the  proposed 
technical  specification  change.  On  June 
13,  1996,  the  Commission  referred  the 
petitioners'  hearing  request  to  the 
Atomic  Safety  and  Licensing  Board 
Panel  for  the  ap{>ointment  of  a  presiding 
officer  to  conduct  any  necessary 
proceedings.  On  June  17, 1996,  the 
Chief  Administrative  Judge  of  the  Panel 
appointed  this  Atomic  Safety  and 
Licensing  Board  to  act  on  the 
Commission's  referral.  (61  FR  31,964.) 
The  Board  consists  of  Dr.  Charles  N. 
Kelber,  Dr.  Peter  S.  Lam,  and  G.  Paul 
Bollwerk,  m,  who  serves  as  Chairman  of 
the  Board. 

After  receiving  additional  filings  from 
the  participants  on  the  issues  of  the 
petitioners'  standing  and  the 
admissibility  of  their  single  joint 


contention,  on  August  7. 1996,  the 
Board  held  a  prehearing  conference 
during  which  petitioner  NIRS,  GPUN, 
and  the  staff  made  further  presentations 
addressing  those  matters.  On  October 
25, 1996.  the  Board  issued  a 
memorandum  and  order  in  which  it 
ruled  that  (1)  petitioners  NIRS  and 
OCNW  had  estabUshed  representational 
standing  as  of  right;  (2)  petitioner  CAN 
had  failed  to  show  either  that  it  is 
entitled  to  standing  as  of  right  or  that  is 
should  be  afforded  discretionary 
standing,  but  nonetheless  would  be 
permitted  to  participate  as  an  amicus 
curiae;  and  (3)  petitioners  NIRS  and 
OCNW  had  put  forth  an  admissible  legal 
contention  regarding  the  vahdity  of  the 
proposed  technical  specification 
revision  under  the  agency's' "defense-in- 
depth"  poUcy.  The  Board  thus  granted 
the  hearing  request  of  petitioners  NIRS 
and  OCNW.  [See  LBP-96-23.  44  NRC 

(Oct.  25, 1996).)  Thereafter,  on 

November  7, 1996,  the  staff  made  a 
finding  that  the  proposed  technical 
specification  change  involves  "no 
significant  hazards  consideration"  and 
issued  the  requested  license 
amendment. 

Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding.  This 
hearing  will  be  governed  by  the  formal 
hearing  procedures  set  forth  in  10  CFR 
Part  2,  Subpart  G  (10  CFR  2.700-.790). 
During  the  course  of  the  proceeding, 
the  Board  may  conduct  an  oral 
argument,  as  provided  in  10  CFR  2.755, 
and  may  hold  additional  prehearing 
conferences  purauant  to  10  CFR  2.752. 
The  public  is  invited  to  attend  any  oral 
argument,  prehearing  conference,  or 
evidentiary  hearing,  which  may  be  held 
pursuant  to  10  CFR  2.750-.751.  Notice 
of  such  sessions  will  be  published  in  the 
Federal  Register  and/or  made  available 
to  the  public  at  the  NRC  Public 
Dociunent  Rooms. 

In  accordance  with  10  CFR  2.715(a), 
any  person  not  a  party  to  the  proceeding 
may  submit  a  vmtten  limited 
appearance  statement  setting  forth  his  or 
her  position  on  the  issue  in  this 
proceeding.  These  statements  do  not 
constitute  evidence,  but  may  assist  the 
Board  and/or  parties  in  the  definition  of 
the  issue  being  considered.  Persons 
wishing  to  submit  a  written  limited 
appearance  statement  should  send  it  to 
the  Office  of  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  Attention:  Docketing  and 
Service  Branch.  A  copy  of  the  statement 
also  should  be  served  on  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board.  The  Board  will  decide  at  a  later 
date  whether  to  entertain  oral  limited 
appearance  statements. 
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Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  20555;  and  at  the 
NRC  Local  PubUc  Docimient  Room  at 
the  Ocean  Coimty  Library,  Reference 
Department,  101  Washington  Street, 
Toms  River,  NJ  08753. 

Issued  in  Roclrville,  Marylcjid,  on 
November  14, 1996. 

For  the  Atomic  Safety  and  Licensing 
Board. 

G.  Paul  Bollweric  m. 
Chairman,  Administrative  Judge. 
(FR  Doc.  96-29674  Filed  11-19-96;  8:45  am] 

BILUNQ  COM  TSM-OI-P 


Advisory  Committee  on  Reactor 
Safeguards;  IMeeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  5-7,  1996,  in  Conference 
Room  T-2B3, 11545  Rockville  Pike. 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Monday, 
November  27.  1995  (60  FR  58393). 

Thursday,  December  5, 1996 

8:30  a.m.-S:45  a.m.:  Opening  Remarks  by  the 
ACRS  Chairman  (Openjh— The  ACRS 
Chainnan  will  make  opening  remarks 
regarding  conduct  of  the  meeting  and 
comment  briefly  regarding  items  of 
current  interest.  During  this  session,  the 
Committee  wiU  discuss  priorities  for 
prepantion  of  ACRS  reports. 

8:45  a.m.-10:45  a.m.:  Proposed  Standard 
Review  Plan  (SRP)  Stations  and 
Regulatory  Guides  Associated  with  Risk- 
Informed,  Performance-Based  Regulation 
(C)pen) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representttives  of  the  NRC  staff 
regarding  the  proposed  SRP  Sections  and 
regulatory  guides  associated  with  risk- 
informed,  jjerformance-based  regulation, 
and  related  matters. 
Representatives  of  the  nuclear  industry 
will  participate,  as  appropriate. 

1 1 .00  a.m.-12:30  p.m.:  NRC  Research 

Program  on  Instrumentation  and  Control 
Systems  (Open) — ^The  Committee  will 
heai  pre.'^ntations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  rr  garding  the  ongoing  and 
proposed  research  activities  in  the  area 
of  instrumentation  and  control  systems. 
Representatives  of  the  nuclear  industry 
will  participate,  as  appropriate. 


1 :30  pjn.-3:30  p.m. :  Plant  Agirtg  Research 
Progrxmi  (Open) — The  Committee  will 
bear  presentations  by  ard  hold 
discussions  with  representetive?  of  th» 
NRC  staff  regarding  the  ongoing  ai^d 
proposed  research  activities  associated 
with  plant  nging. 
Representatives  cf  the  nuclear  industry 
will  participate,  as  appioprietc. 

3:45  p.m.-5:15  p.m.:  Human  Performance 
Program  Plan  (Open) — Tne  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NkC  staff  regardir>g  ongoing  and 
proposed  acti\'ities  associated  with  the 
NRC  Humtn  Perfonnance  Program  Plan. 
Representetives  cf  the  nuclear  industrv 
will  participate,  as  appropriate. 

5:30  p.m.-7:15  p.m.:  Preparation  of  ACRS 
Reports  (Open) — ^The  Committee  will 
discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 
It  may  also  discuss  a  proposed  ACRS 
report  to  Congress  on  the  NRC  Stfcty 
Research  Program. 

Friday,  December  6, 1996 

8:30  a.m.-6:35  a.m.:  Opening  Remarks  by  the 
ACRS  Chairman  (Open)— The  ACRS 
Chairmen  will  make  opening  remarks 
regarding  conduct  of  the  meeting. 

8:35  a.m.-9:15  a.m.:  Preparation  for  Meebng 
with  the  NRC  Corrunissioners  (Open) — 
The  Committee  will  discuss  the 
following  items  for  meeting  with  the 
NRC  Commissioners: 

•  Digital  Instrumentation  and  Control 
Systems. 

•  Office  of  Nuclear  Regulatory  Research 
Plan  for  Upgrading  NRC  Thermal-Hydraulic 
Codes. 

•  Risk-Infonned,  Perfcrmcrce- Based 
Regulation  and  Related  Matters. 

•  Potential  Use  of  IPE/IPEEE  Results  to 
Compare  the  Risk  of  the  Current  Population 
of  Plants  with  the  Safety  Goals. 

•  Use  of  Safety  Goals  on  a  Plant-Specific 
Basis. 

•  Use  of  RULENET  in  the  Regulatory 
Process. 

9:30  a.m.-ll:00  a.m.:  Meeting  with  the  NRC 
Commissioners,  Commissioners 
Conference  Room,  One  White  Flint  North 
(Open) — ^The  Committee  will  meet  with 
the  NRC  Commissioners  to  discuss  the 
matters  identified  above. 

31.15  a.m.-ll:45  a.m.:  Future  ACRS 

Activities  (Open) — The  Committee  will 
discuss  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  prcposed  fcr 
consideration  by  the  full  Co-nmittee 
during  future  meetings. 

1 1 :45  a.m.-12:15  p.m.:  Report  of  the  Planning 
and  Procedures  Subcommittee  (Open/ 
Closed) — The  Committee  will  hear  a 
report  of  the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business,  and 
organize tiona)  and  persomicl  mattprs 
relating  to  ^CRS. 
A  portion  of  this  session  may  be  closed  to 
discuss  organizational  and  personnel 
matters  that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee,  and  rattters  the 


TclaaM  of  which  would  conttitute  a 
Ciearly  unwarranted  in\'asion  of  personel 
privacy. 

1 :30  p.m.-2-30  p.m.:  NRC  Emergency 
Bespor\se  ftognim  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NUC  staff 
regarding  the  modifications  to  the  NRC 
Emergency  Response  Program. 

2:30  p.m.-2:45  p.m.:  Riiconciliation  cf  ACRS 
Comments  end  Reconimendations 
(Open)— The  Committee  will  discuss 
responses  from  the  NRC  Executi\  e 
Director  fcr  Operations  (EDO)  to 
comments  and  recommendations 
included  in  recent  ACRS  reports, 
including  the  EDO  response  to  the 
October  21, 1996  ACRS  report  on 
Thwmal-Hydraulics  Research  Plan. 

2:45  p.m.-3:l  5  p.m.:  Election  of  Officers  for 
CY 1997  (C^n)— The  Committee  will 
elect  Chairman  and  Vice-Ch&irman  for 
the  ACRS  and  Me.-nber-at-Large  for  the 
Planning  and  Procedures  Subcommittee. 

3:30pjn.-7:15  p.m.:  Preparation  of  ACRS 
Reports  (Open)— The  Committee  will 
continue  its  discussion  of  proposed 
ACRS  reports  on  mattMv  considered 
during  this  meeting.  It  m»y  also  discuss 
a  proposed  ACRS  report  to  Congress  on 
the  NRC  Safety  Research  Program. 

Saturday,  December  7, 1996 

8:30  a.m.-12:30  p.m.:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will 
continue  its  discussion  of  puvposed 
ACRS  reports  on  matters  considered 
during  this  meeting.  It  may  also  discuss 
a  proposed  ACRS  report  to  Congress  on 
the  NRC  Safety  Research  Program. 

12:30  p.TT. .-1 .30  p.m. :  Strategic  Planning 
(Open>-The  Committee  will  continue 
its  discussion  of  items  of  significant 
importance  to  NRC,  including 
•  rebaselining  of  the  Committee  activities 
for  FY  1997. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  1, 1996  (61  FR  51310).  bi 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordirgs  will  be  permitted  only 
during  the  open  portions  of  the  laeeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
conFuitants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  Chief,  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
drjring  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chainnan. 
Information  regarding  the  time  to  be  set 
aside  foi  this  purpose  may  be  obtained 
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by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience. 

In  accordance  with  Subsection  10(d) 
P.L.  92-463. 1  have  determined  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 
552b(cK2).  and  to  discuss  matters  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy.  Chief.  Nuclear  Reactors 
Branch  (telephone  301/415-7364). 
between  7:30  A.M.  and  4:15  P.M.  EST. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672 
or  ftp.fedworld.  These  documents  and 
the  meeting  agenda  are  also  available  for 
downloading  or  reviewing  on  the 
internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Dated:  November  14. 1996. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  96-29669  Filed  11-19-96;  8:45  am] 
mUJHO  CODE  7SM-01-P 


Rnal  Report  of  the  NRC-Agraement 
State  Working  Qroup  To  Evaluate 
Control  and  Accountability  of  Licensed 
Devices 

AQCNCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  is  announcing  the 
completion  and  availability  of  NUREG- 
1551.  "Final  Report  of  the  NRC- 
Agreement  State  Working  Group  to 
Evaluate  Control  and  Accountability  of 
Licensed  Devices." 

ADDRESSES:  Copies  of  NUREG-1551 
may  be  obtained  by  writing  to  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 


37082,  Washington.  DC  20402-9328.  A 
copy  of  the  document  is  also  available 
for  inspection  and/or  copying  in  the 
NRC  Public  Document  Room,  2120  L 
Street  NW,  Washington.  DC  20555- 
0001. 

FOR  FURTHER  MFORMATION  COIITACT:  Mr. 
John  W.  Lubinski,  Mail  Stop  TWFN  8- 
18,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone: 
301-415-7868. 

SUPPI^MEKTARY  INFORMATION:  On  June 
20,  1995.  the  Commission  approved  the 
formation  of  a  working  group  consisting 
of  representatives  from  Agreement 
States  and  from  the  Nuclear  Regulatory 
Commission  to  evaluate  control  over, 
and  licensees'  accountability  for, 
specific-  and  general-licensed  devices. 
The  purpose  of  this  notice  is  to  inform 
the  public  that  the  final  report  of  the 
Working  Group,  that  was  completed  and 
filed  in  a  memorandum  dated  July  2, 
1996,  is  being  issued  as  NUREG-1551, 
'Final  Report  of  the  NRC-Agreement 
State  Working  Group  to  Evaluate 
Control  and  Accountability  of  Licensed 
Devices."  This  report  is  being  made 
available  to  interested  members  of  the 
public. 

Dated  at  Rockville,  Maryland.  thi«  15th  day 
of  November.  1 996. 

For  the  Nuclear  Regulatory  Commission. 
Douaid  A.  Cool, 

Director,  Division  of  Industrial  and  S4edica] 
Nuclear  Safety.  Office  of  Nuclear  Material 
Safely  and  Safeguards. 

(FR  Doc.  96-29670  Filed  11-19-96;  8:45  am) 
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Standard  Review  Plan  for  Sealed 
Source  and  Device  Evaluations 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  is  announcing  the 
completion  and  availability  of  NUREG- 
1550.  "Standard  Review  Plan  for 
Applications  for  Sealed  Source  and 
Device  Evaluations  and  Registrations." 
ADDRESSES:  Copies  of  NUREG-1550 
may  be  obtained  by  writing  to  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20402-9328.  A 
copy  of  the  document  is  also  available 
for  inspection  and/or  copying  in  the 
NRC  Public  Document  Room,  2120  L 
Street  NW,  Washington,  DC,  20555- 
0001. 


FOR  FURTHER  mFORMATION  CONTACT:  Mr. 
John  W.  Lubinski.  Mail  Stop  TWFN  8- 
18.  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Saf^uards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone: 
301-415-7868. 

SUPPLEMENTARY  INFORMATION:  The  NRC 
has  prepared  NUREG-1550,  "Standard 
Review  Plan  for  AppUcations  for  Sealed 
Source  and  Device  Evaluations  and 
Registrations,"  to  provide  the  reviewer 
of  a  request  for  a  sealed  source  or  device 
safety  evaluation  with  the  information 
and  materials  necessary  to  make  a 
detennination  that  the  product  is 
acceptable  for  licensing  purposes.  It 
provides  the  reviewer  with  a  Usting  of 
the  applicable  regulations  and  industry 
standards,  policies  affecting  evaluation 
and  registration,  certain  administrative 
procedures  to  be  followed,  and 
information  on  how  to  perform  the 
evaluation  and  write  the  registration 
certificate.  Applicants  for  sealed  source 
or  device  safety  evaluations  may  find 
the  document  useful  in  preparing  their 
applications.  The  standard  review  plan 
will  be  revised  periodically,  as 
appropriate,  to  accommodate  comments 
and  to  reflect  new  information  and 
experience.  The  document  is  being 
made  available  to  interested  members  of 
the  public. 

Dated  at  Rockville.  Maryland,  this  14  day 
of  November.  1996. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Cool, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

IFR  Doc.  96-29671  Filed  11-19-96;  8:45  ami 
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POSTAL  RATE  COMMISSION 
[Order  No.  1 139;  Docket  No.  A97--4] 

Cuyama.  CA  03214  (J.  McGowan, 
Patttioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

Issued  November  14. 1996. 

Before  Commissioners:  Edward  J.  Cleiman. 
Chairman;  H.  Edward  Quick,  Jr..  Vice- 
Chairman;  George  W.  Haley;  W.H.  "Trey" 
UBlanc  ID 

Docket  Number:  A97-4. 

Name  of  Affected  Post  Office: 
Cuyama,  California  93214. 

Name(s)  of  Petitioner(s):  J.  McGowan. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
November  8, 1996. 

Categories  of  Issues  Apparently 
Raised: 
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1.  Effect  on  postal  services  [39  U.S.C 
404(b)(2)(qi. 

2.  Efiect  on  the  community  [39  U.S.C. 
404(b)(2)(A)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or.  Uie 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
li^t  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  November  22. 
1996. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Maifarvt  P.  Crenshaw, 

Secretary. 

Appendix 

November  8. 1996 — Filing  of  Appeal 
letter 

November  14. 1996— Commission 
Notice  and  Order  of  Filing  of  Appeal 

December  3. 1996 — ^Last  day  of  filing  of 
petitions  to  intervene  [see  39  C.F.R. 
3001.111(b)] 

December  13. 1996 — ^Petitioner's 
Participant  Statement  or  Initial  Brief 
[see  39  C.F.R.  3001.115(a)  and  (b)] 

January  2. 1997 — Postal  Service's 
Answering  Brief  [see  39  C.F.R. 
3001.115(c)] 

January  17, 1997 — Petitioner's  Reply 
Brief  should  Petitioner  choose  to  file 
one  [see  39  C.F.R.  3001.115(d)] 

January  24, 1997 — Deadline  for  motions 
by  any  party  requesting  oral 
argument.  The  Conmiission  will 
schedule  oral  argimient  only  when  it 
is  a  necessary  addition  to  the  written 
filings  [see  39  C.F.R.  3001.116] 


March  8. 1997 — Expiration  of  the 
Commission's  120-day  decisional 
schedule  (see  39  U.S.C.  404(b)(S)] 

[FR  Doc  96-29635  Filed  11-19-M:  8:45  am] 

HUMQ  COM  mO-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnveetment  Company  Act  Ral.  No.  22333; 
811-7191] 

The  Shawmut  Funds;  Notica  of 
Application 

November  13, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  Shawmut  Fimds. 
RELEVANT  ACT  SECTION:  Order  requested 
imder  section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  dates:  The  application  was  filed 
on  July  29, 1996.  Applicant  has  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
included  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ihe  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  9. 1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  Federated  Investors  Tower, 
Pittsburgh,  PA  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein,  Staff  Attorney,  at  (202) 
942-0552,  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


AppUcanf  8  Representatkms 

1.  On  August  24, 1992,  applicant,  an 
open-end  investment  ccanpany 
organized  as  a  Massachusetts  business 
trust,  filed  a  Notification  of  Registration 
on  Form  N-8A  and  a  registration 
statement  on  Form  N-lA  pursuant  to 
section  8(b)  of  the  Act  and  the  Securities 
Act  of  1933.  The  registration  statement 
was  declared  effective  on  December  1, 
1992,  and  applicant's  initial  public 
ofiieiing  commenced  on  December  14, 
1992. 

2.  Applicant  consists  of  eleven 
separate  portfolios:  Shaivmut  Prime 
Money  Market  Ftmd  ("Prime  Money 
Fimd");  Shavrmut  Connecticut 
Mtinicipal  Money  Market  Fund 
("Connecticut  Money  Fund");  Shawmut 
Massachusetts  Municipal  Money  Market 
Fund  ("Massachusetts  Money  Fund"); 
Shawmut  Limited  Term  Income  Fund 
("Limited  Term  Fimd");  Shawrmul 
Intermediate  Government  Income  Fund 
("Intermediate  Government  Fund"); 
Shawmut  Fixed  Income  Fimd  ("Fixed 
Income  Fund");  Shawmut  Connecticut 
Intermediate  Mimicipal  Income  Fund 
("Connecticut  Intermediate  Fund"); 
Shawmut  Massachusetts  Intermediate 
Municipal  Income  Fimd 
("Massachusetts  Intermediate  Fund"); 
Shawmut  Growth  and  Income  Equity 
Fund  ("Growth  and  Income  Fund"); 
Shawmut  (kowth  Equity  Fund 
("Growth  Equity  Fund");  and  Shawmut 
Small  Capitalization  Equity  Fund 
("Small  Cap  Fund").  All  of  the  Funds 
except  Massachusetts  Money  Fund  and 
Connecticut  Intermediate  Fund  consist 
of  two  classes  of  shares:  Trust  Shares 
and  Investment  Shares.  Massachusetts 
Money  Fund  and  Connecticut 
Intermediate  Fund  each  have  one 
undesignated  class  of  shares. 

3.  On  August  23, 1995,  appUcant's 
Board  of  Trustees  ("Board")  approved  a 
reorganization  plan  whereby 
correspondii^  portfolios  of  The  Galaxy 
Fund  would  acquire  all  of  applicant's 
assets  in  exchange  for  shares  of  The 
Galaxy  Fund  to  be  distributed  pro  rata 
by  applicant  to  its  shareholders  in 
complete  liquidation  and  dissolution  of 
applicant  ("Reorganization").  A 
registration  statement  on  form  N-14 
relating  to  the  reorganization  was  filed 
by  The  Galaxy  Fund  with  the  SEC  on 
August  21, 1995.  Apphcant  states  that 
the  primary  reason  for  the 
Reorganization  was  the  merger  between 
Shawmut  National  Corporation 
("Shawmut"),  the  parent  of  appbcant's 
investment  adviser,  Shawmut  Bank, 
N.A.  ("Shawmut  Adviser"),  and  Fleet 
Financial  Group,  Inc.  ("Fleet"),  the 
parent  of  The  Galaxy  Fund's  investment 
adviser.  Fleet  Investment  Advisors  Inc. 
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('Galaxy  Adviser").  The  Board  noted 
that  the  investment  advisory  contract 
between  applicant  and  the  Shawmut 
Adviser  would  be  terminated  and  that 
the  Shawmut  Adviser  and  the  Galaxy 
Adviser  would  become  affiliated 
persons  as  a  consequence  of  the 
Reorganization.  Accordingly,  the  Board 
determined  such  reorganization  was  in 
the  best  interests  of  appUcant's 
shareholders. 

4.  Applicant  states  that  the 
Reorganization  was  undertaken  in 
compliance  with  rule  17a-8.  In  addition 
to  determining  that  the  Reorganization 
was  in  the  best  interests  of  applicant's 
shareholders,  the  Board  also  oetermined 
that  the  interests  of  existing 
shareholders  of  applicant  would  not  be 
diluted  as  a  result  of  the  sales  of 
applicant's  net  assets  to  The  Galaxy 
Fund. 

5.  On  September  8,  1995.  preliminary 
copies  of  a  combined  proxy/prospectus 
were  filed  with  the  SEC.  On  September 
29,  1995,  a  definitive  proxy/prospectus 
was  transmitted  to  the  SEC  and 
subsequently  mailed  to  applicant's 
shareholders.  At  a  special  meeting  of 
applicant's  shareholders  on  October  30, 
1995,  applicant's  shareholders  approved 
the  reorganization  plan. 

6.  On  December  4,  1995,  the 
properties  and  assets  of  each  of 
applicant's  portfolios  were  valued  and 
subsequently  conveyed  to  a 
corresponding  portfolio  of  The  Galaxy 
Fund.  Applicant's  shareholders  received 
Trust  Shares  or  Retail  Shares, 
re8p)ectively,  in  the  corresponding 
portfolio  of  The  Galaxy  Fund  equal  in 
value  to  their  Trust  Shares  or 
Investment  Shares,  respectively,  in 
complete  liquidation  of  applicant.  No 
brokerage  commissions  were  paid  as  a 
result  of  the  above-mentioned 
conveyance. 

7.  Pursuant  to  the  reorganization,  four 
of  The  Galaxy  Fund  portfolios, 
Connecticut  Municipal  Money  Market 
Fund.  Massachusetts  Municipal  Money 
Market  Fund,  Growth  and  Income  Fund, 
and  Small  Cap  Value  Fund  had  nominal 
assets  and  liabilities  before  the 
reorganization  and  were  designed  to 
continue  investment  operations  of 
applicant's  Connecticut  Money  Fund, 
Massachusetts  Money  Fund.  Growth 
and  Income  Fund,  and  Small  Cap  Fund. 

8.  Applicant's  remaining  seven 
portfolios  transferred  substantially  all  of 
their  assets  and  known  liabilities  to  the 
remaining  portfolios  of  The  Galaxy 
Funds  as  follows;  Prime  Money  Fund, 
Limited  Term  Fund,  Fixed  Income 
Fund.  Intermediate  Government  Fund, 
Connecticut  Intermediate  Fund, 
Massachusetts  Intermediate  Fund,  and 
Growth  Equity  Fund,  respectively. 


transferred  into  Money  Market  Ftind. 
Short-Term  Bond  Fund,  Corporate  Bond 
Fund,  Intermediate  Government, 
Income  Fund,  Connecticut  Municipal 
Bond  Fund,  Massachusetts  Municipal 
Bond  Fund,  and  Equity  Growth  Fund, 
respectively.' 

9.  Expenses  of  the  reotganization  ware 
borne  by  one  or  both  of  Shawmut  and 
Fleet. 

10.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  neither 
engaged,  nor  proposes  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

11.  Applicant  continues  to  exist  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts. 
Applicant  represents  that  it  will 
terminate  its  existence  upon  receipt  of 
notice  and  order  from  the  Commission 
that  is  has  ceased  to  be  an  investment 
company. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[PR  Doc.  96-29615  Filed  11-19-96;  8:45  am] 
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No.  34-37946;  FIto  No.  SR-Ahmx- 


S«lf-Regulatory  Organizations:  Order 
Granting  Approval  to  Propoaad  Ruia 
Change  and  Notice  of  Filing  and  Order 
Granting  Accateratod  Approval  to 
Amendmant  No.  1  To  Propoaad  Rule 
Change  by  the  American  Stock 
Exchange,  Inc.,  To  Amend  the  Hrm 
Facilitation  Exemption 

November  3.  1996. 

I.  Introduction 

On  September  10, 1996,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange  ")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 


•  As  of  the  date  of  the  reorganization,  the 
Corporate  Bond  Fund  had  issued  only  Trust  Share*. 
Therefore,  holders  of  both  Trust  Shares  and 
Investment  Shares  of  the  Fixed  Income  Fund 
received  Trust  Shares  of  the  Corporate  Bond  Fund. 
Applicant  sUtes  that  the  Jee/load  structure  of  the 
Trust  Shares  of  the  Corporate  Bond  Fund  is  lower 
than  that  of  the  Investment  Shares  of  the  Fixed 
Income  Fund.  Applicant  thus  believes  that  the 
holders  of  Investment  Shares  will  benefit  from 
receiving  the  Trust  Shares. 

'15U.S.C.  788(bl(l)(1988). 


thereimder.'  a  proposed  rule  change  to 
amend  its  fiim  facilitation  exemption. 
Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
September  26. 1996.3  No  comments 
were  received  on  the  proposed  rule 
change.  The  Exchange  subsequently 
filed  Amendment  No.  1  to  the  proposed 
rule  change  on  November  4. 1996.*  This 
order  approves  the  Amex's  proposal,  as 
amended. 

n.  Background  and  Deicription 

In  May  of  this  year,  the  Exchange 
received  Commission  approval  to 
expand  the  firm  facilitation  exemption  > 
bom  position  and  exercise  limits  to  all 
non-multiply-listed  Exchange  opdon 
classes."  Currently,  only  a  member  firm 
who  facilitates  and  executes  an  order  for 
its  own  customer  '  may  qualify  for  a 
film  facilitation  exemption. 

The  Amex  is  proposing  to  amend  the 
firm  facilitation  exemption  in  two  ways. 
First,  a  member  firm  who  facilitates  its 
own  customer  whose  accoimt  it  carries, 
whether  the  firm  executes  the  order 
itself  or  gives  the  order  to  an 
independent  broker  for  execution  may 
qualify  for  the  exemption.  Second,  the 
facilitation  exemption  will  be  expanded 
to  include  member  firms  who  facilitate 
another  member's  customer  order.  Such 
customer  order  must  be  for  execution 
only  against  the  member  firm's 
proprietary  account.  Further,  imlike  a 
member  firm  that  facilitates  its  own 
customer,  the  resulting  position  will  not 
be  carried  by  the  facilitating  member 
firm." 


»17CFR240.19b-4. 

•  See  Securities  Exchange  Act  Release  No.  37706 
(September  20,  1996).  61  FR  50524  (September  26 
1906). 

♦In  Amendment  No.  1.  the  Amex  revised  the 
pro|>osed  rule  language  of  Commentary  .10  to 
Exchange  Rule  904  and  Commentary  .02  to 
Exchange  Rule  904C  io  that  a  member  firm  who 
receives  a  customer  order  for  execution  only  against 
the  member  firm's  proprietary  account  may  qualify 
for  the  ticilitation  exampUon.  See  letter  from  Claire 
P.  McGrath,  Managing  Director  and  Special 
Counsel,  Derivative  Securities  Amex,  to  Ivette 
Lopez.  Assistant  Director.  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission,  dated  November  4, 1996 
("Amendment  No.  1"). 

»  The  Amex  notes  that  a  facilitation  trade  is  a 
transaction  that  involves  crossing  an  order  of  a 
member  firm's  public  customer  with  an  order  from 
the  member  firm's  proprietary  account. 

•  See  Securities  Exchange  Act  Release  No.  37179 
(May  8.  1996).  61  FR  24520  (May  15,  1996) 
(approval  order  for  File  No.  SR-Amex-96-11). 

'  The  Amex  defines  a  customer  order  as  one  that 
is  entered,  cleared,  in  which  the  resulting  position 
is  carried  with  the  firm. 

•  The  Conunission  notes  that  any  solicitation  of  a 
member  by  another  member  or  customer  to 
faciliuie  a  customer  order  must  comply  with  the 
relevant  Exchange  rules  concerning  solicited 
transactions. 
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m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Section  6(b)(5).* 
Specifically,  the  Commission  believes 
that  by  allowing  member  firms  an 
exemption  from  position  limits  to 
facilitate  large  customer  orders,  whether 
they  are  firms  who  accept  customer 
orders  for  execution  only  against  the 
member  firm's  proprietary  accoimt,  or 
they  are  firms  who  carry  their  own 
customers'  accounts  and  positions,  the 
depth  and  liquidity  of  the  market  will 
be  enhanced  in  a  manner  consistent 
with  the  protection  of  investors  and  the 
public  interest.  Further,  permitting  a 
member  firm  who  facilitates  its  own 
customer  order  to  qualify  for  the 
exemption  whether  it  executes  the  order 
itself  or  gives  it  to  an  independent 
broker  for  execution  shoidd  provide 
firms  with  flexibility  in  handling  such 
orders  while  still  requiring  compliance 
with  the  rule's  requirements. 

The  Commission  believes  that  the 
Amex's  proposal  to  amend  its  firm 
facilitation  exemption  will 
accommodate  the  needs  of  investors  as 
well  as  market  participants  without 
substantially  increasing  concerns 
regarding  the  potential  for  manipulation 
and  other  trading  abuses.  The 
Commission  also  believes  that  the 
proposed  rule  change  will  further 
enhance  the  potential  depth  and 
liquidity  of  the  options  market  as  well 
as  the  underlying  markets  by  providing 
Exchange  members  greater  flexibility  in 
executing  large  oustomer  orders. 
Moreover,  the  Commission  is  relying  on 
the  absence  of  discernible  manipulation 
problems  imder  the  Amex's  current  firm 
facilitation  exemption  as  an  indicator 
that  the  proposal  is  appropriate. 

In  addition,  the  Amex's  existing 
safeguards  that  apply  to  the  current 
facilitation  exemption  will  continue  to 
serve  to  minimize  any  potential 
disruption  or  manipiilation  concerns. 
First,  the  facilitation  firm  must  receive 
approval  from  the  Exchange  prior  to 
executing  facilitating  trades.  Second,  a 
facilitation  firm  must,  within  five 
business  days  after  the  execution  of  a 
facilitation  exemption  order,  hedge  all 
exempt  options  positions  that  have  not 
previously  been  liquidated,  and  furnish 
to  the  Exdiange  documentation 
reflecting  the  resulting  hedging 
positions.  In  meeting  this  requirement, 
the  facilitation  firm  must  liquidate  and 


•15  U.S.C  78f(b)(5)  (1988). 


establish  its  customer's  and  its  own 
options  and  stock  positions  or  their 
equivalent  in  an  orderly  fashion,  and 
not  in  a  manner  calculated  to  cause 
unreasonable  price  fluctuations  or 
imwarranted  price  changes.  In  addition, 
a  facilitation  finn  is  not  permitted  to  use 
the  facilitation  exemption  for  the 
purpose  of  engaging  in  index  arbitrage. 
The  Commission  believes  that  these 
requirements  will  help  to  ensure  that 
the  facilitation  exemption  will  not  have 
an  tmdue  market  impact  on  the  options 
or  on  any  imderlving  stock  positions. 

Third,  the  facilitation  firm  is  required 
to  promptly  provide  to  the  Exchange 
any  information  or  documents  requested 
concerning  the  exempted  options 
positions  and  the  positions  hedging 
them,  as  well  as  to  promptly  notify  the 
Exchange  of  any  material  change  in  the 
exempted  options  position  or  the  hedge. 

Fourth,  neither  the  member's  nor  the 
customer's  order  may  be  contingent  on 
"all  or  none"  or  "fill  or  kill" 
instructions,  and  the  orders  may  not  be 
executed  imtil  Exchange  Rule  950(d), 
Commentary  .02  (crossing  order) 
pr(x»dures  have  been  satisfied  and 
market  participants  have  been  given  a 
reasonable  time  to  participate  in  the 
order. 

Fifth,  the  facilitation  firm  may  not 
increase  the  exempted  option  position 
once  it  is  closed,  unless  approval  from 
the  Amex  is  again  received  pursuant  to 
a  reapplication. 

Lastly,  violation  of  any  of  these 
provisions,  absent  reasonable 
justification  or  excuse,  will  result  in  the 
withdrawal  of  the  facilitation  exemption 
and  may  form  the  basis  for  subsequent 
denial  of  an  application  for  a  facilitation 
exemption. 

In  simunary.  the  Commission 
continues  to  believe  that  the  safeguards 
built  into  the  facilitation  exemptive 
process  will  serve  to  minimize  the 
potential  for  disruption  and 
manipulation  concerns,  while  at  the 
same  time  benefiting  market 
participants  by  allowing  member  firms 
greater  flexibility  to  facilitate  large 
customer  orders.  The  Commission  also 
notes  that  the  facilitation  exemption 
will  be  monitored  in  the  same  manner, 
whether  the  facilitation  is  done  by  the 
member  firm  for  its  own  customer  and 
executed  by  the  firm  itself  or  given  to 
an  independent  broker  for  execution,  or 
whether  the  facilitation  is  done  by 
another  member  firm  willing  to 
facilitate  the  order  of  another  member 
firm's  customer.  Further,  as  noted 
above,  any  firm  solicitation  to  facilitate 
a  customer  order  must  comply  with  the 
Amex's  solicitation  rules  as  well  as  with 
the  Amex's  facilitation  and  crossing 
rules.  Lasdy,  the  Commission  believes 


that  the  Amex  has  adequate  surveillance 
procedures  to  surveil  for  compliance 
with  the  rule's  requirements.  Based  on 
these  reasons,  the  Commission  believes 
that  it  is  appropriate  for  the  Amex  to 
amend  its  firm  facilitation  exemption. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
because  the  revised  rule  language 
contained  in  Amendment  No.  1  only 
serves  to  clarify  the  Exchange's  original 
intent,  no  new  regulatory  concerns  are 
raised.  In  addition,  the  Amex's  rule 
proposal  was  subject  to  a  full  notice  and 
comment  period,  and  no  comments 
were  received.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  No.  1  to  the  proposed  rule 
change  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  rule  proposal.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  ]}erson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex  All  submissions 
should  refer  to  File  No.  SR-Amex-96-32 
and  should  be  submitted  by  [insert  date 
21  days  from  date  of  publication). 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Amex's 
proposal  to  amend  its  firm  facilitation 
exemption  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'°  that  the 
proposed  rule  change  (SR-Amex-96- 
32),  as  amended,  is  approved. 


'015  U.S.C  §  78s(b)(2)  (1988). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  9&-296n  Filed  11-19-96;  8:45  am) 

MLLMQ  COOC  tOIO-OI-M 


[ReiMM  No.  34-37947;  File  No.  SR-CHX- 
96-2e] 

S«lf-R«gulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Notica 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperDlAX 

November  13,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  notice  is  hereby  given  that  on 
October  9.  1996,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  and  an  amendment  ^  to  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  S«If-ReguIatory  Organization's 
Statement  of  the  Terms  of  SulMtance  of 
the  Proposed  Rule  Change 

Pursuant  to  Rule  19b— 4  of  the  Act » 
the  Exchange  requests  permanent 
approval  of  its  Enhanced  SuperMAX 
and  Timed  Enhanced  SuperMAX  pilot 
program,  located  in  subsections  (e)  and 
(f)  of  Rule  37  of  Article  XX. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


"17CFR200.3O-3(«)(12). 

'15U.S.C.  78»(b)(l). 

»On  November  8,  1996  the  CHX  submitted  an 
amendment  ("Amendnienl  No.  1")  to  the  proposed 
rule  change.  Letter  from  David  Rusoff.  E*q..  Foley 
k  Lardner,  to  lanet  W.  Russell-Hunter.  Special 
Counsel.  Division  of  Market  Regulation. 
Commission,  dated  November  7.  1996.  In 
Amendment  No.  1.  the  CHX  replaced  the  text  of  the 
proposed  rule  change  originally  filed  with  rule  text 
changed  to  reflect  previously  inadvertently  omitted 
language 

M7CFR240.19b-4. 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  22.  1995,  the  Commission 
approved  a  proposed  rule  change  of  the 
CHX  that  allows  specialists  on  the 
Exchange,  through  the  Exchange's  MAX 
system,  to  provide  order  execution 
guarantees  that  are  more  favorable  than 
those  required  under  CHX  Rule  37(a), 
Article  XX.*  That  approval  order 
contemplated  that  the  CHX  would  file 
with  the  Commission  specific 
modifications  to  the  parameters  of  MAX 
that  are  required  to  implement  various 
options  available  under  this  new  rule. 

On  July  27, 1995,  the  Commission 
approved  a  proposed  rule  change  of  the 
CHX  that  implemented  two  options 
available  under  this  new  rule.'  These 
two  new  options.  Enhanced  SuperMAX 
and  Tuned  Enhanced  SuperMAX  were 
approved  on  a  pilot  basis  until  July  31. 
1996.  The  Commission  extended  the 
pilot  program  until  December  31, 1996 
and  requested  that  the  CHX  provide  a 
report  to  the  Commission,  by  August  31, 
1996,"  describing  its  experience  with 
the  pilot  program.  On  August  30,  1996, 
the  CHX  submitted  the  report. 

The  purpose  of  the  proposed  rule 
change  is  to  request  permanent  approval 
of  the  pilot  program.  As  stated  above, 
the  two  options  available  in  the  pilot 
program  are  Enhanced  SuperMAX  and 
Timed  Enhanced  SuperMAX.  Enhanced 
SuperMAX  is  merely  a  reactivation  of 
the  Exchange's  Enhanced  SuperMAX 
program,  a  program  originally  approved 
by  the  Commission  on  a  pilot  basis  in 
1991.'  The  proposed  Enhanced 
Suf)erMAX  program  differs  from  the 
original  pilot  program  approved  in  1991 
in  that  it  is  available  starting  at  8:45  a.m. 
instead  of  9:00  a.m.  This  program  also 
differs  from  the  Exchange's  SuperMAX 
program  in  that  under  this  program, 
certain  orders  are  "stopped"  at  the 
consolidated  best  bid  or  offer  and  are 
executed  with  reference  to  the  next 
primary  market  sale  instead  of  the 
previous  primary  market  sale.  Timed 


Enhanced  SuperMAX  is  a  slight 
variation  on  the  Enhanced  SuperMAX 
program.  It  executes  orders  in  the  same 
manner  as  the  Enhanced  Sui}erMAX 
program  except  that  if  there  are  no 
executions  in  the  primary  market  after 
the  order  has  been  stopped  for  a 
designated  time  period,  the  order  is 
executed  at  the  stopped  price  at  the  end 
of  such  period.  Such  period,  known  as 
a  time  out  period,  is  pre-selected  by  a 
specialist  on  a  stock-by-stock  basis 
based  on  the  size  of  the  order,  may  be 
changed  by  a  specialist  no  more 
fi^quently  than  once  a  month,  and  may 
be  no  less  than  30  seconds. 


*  See  Securities  Exchange  Act  Release  No.  3S7S3 
(May  22,  1995).  60  FT*  28007 

'  See  Securities  Exchange  Ad  Release  No.  36027 
(July  27.  1995).  60  FR  39465. 

"See Securities  Exchange  Act  Release  No.  37491 
(July  29.  1996).  61  FR  40690 

'  See  Securities  Exchange  Act  Release  No.  30058 
(December  10. 1991),  56  FR  65765. 


2,  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

Within  15  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
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Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-96-26 
and  should  be  submitted  by  December 
11.  1996. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maisarat  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc  96-29614  Filed  11-19-96;  8:45  am) 
BiUJNQ  oooc  aoie-ei-M 
_» .— — 

[Raleeae  Na  34-07944;  IntemaUonal  Series 
Ratoesa  No.  1027;  File  No.  SR-PHLX-se- 

Self-Regulatory  Organizationa; 
Philadelphia  Stock  Exchange, 
Incorporated;  Notice  of  HHng  of 
Propoeed  Rule  Change  Relating  to 
Minimum  Tranaaction  Size  for 
Cuetomized  Foreign  Currency  Optione 

November  13, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  Notice  is  hereby  given  that  on 
November  1, 1996,  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 


and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX,  pursuant  to  Rule  19b-4  of 
the  Act,2  proposes  to  amend  Exchange 
Rule  1069(a)  to  revise  the  minimum 
opening  and  closing  transaction  size 
and  responsive  quotation  size  for 
customized  foreign  currency  options 
from  100  to  50  contracts. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below, 
llie  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  November  1,  1994,  the 
Commission  approved  the  Exchange's 
proposal  to  trade  customized  foreign 
currency  options.  ^  Users  now  have  the 


ability  to  customize  the  strike  price  and 
quotation  method  and  choose  any 
underlying  and.base  currency 
combination  out  of  all  Exchange  listed 
currencies  including  the  U.S.  dollar. 
The  product  was  introduced  to  attract 
institutional  customers  who  like  the 
flexibility  and  variety  offiered  in  the 
over-the-counter  market  but  would 
prefer  the  benefits  attributed  to  an 
exchange  auction  market  to  hedge  their 
exchange  rate  risks. 

The  Exchange  originally  instituted  a 
300  contract  minimum  opening 
transaction  size  pursuant  to  Rule 
1069(a)(6).  A  number  of  mid-sized 
corporations  and  institutions  then  told 
the  Exchange  that  the  contract  value 
was  too  large  for  their  purposes.  They 
believed  that  customized  currency 
options  would  fill  a  market  need  for 
them,  but  that  the  opening  transaction 
size  was  prohibitive.  The  Exchange, 
thus,  determined  to  reduce  the 
transaction  size  in  stages.  In  March  of 
1995,  the  Exchange  reduced  the  size  of 
an  opening  transaction  to  200  contracts  * 
and  then  reduced  it  further  to  100 
contracts  in  August  of  that  year.»  That 
size,  however,  still  remains  too  large  for 
a  significant  segment  of  medium  sized 
corporations,  especially  those  that  are 
located  in  Canada  and  the  Pacific  basin. 
Those  companies  would  like  the 
opportunity  to  hedge  their  currency  risk 
using  an  exchange  traded  customized 
option  contract  in  a  cost-effective 
manner.  Therefore,  the  Exchange  now 
proposed  to  reduce  the  minimum 
opening  transaction  size  to  50  contracts 
which  would  still  allow  for  an  average 
minimum  transaction  value  of  between 
$2  and  $3  million  as  shown  below. 


» 15  U.S.C.  78s(b)(l). 


*17CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  34925 
(November  1, 1994),  59  FR  55720. 


•*  Securities  Exchange  Act  Release  No.  35464 
(March  9.  1995),  60  FR  14043. 

•Securities  Exchange  Act  Release  No.  36176 
(August  31,  1995),  60  FR  46679. 
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Australian  doOar 
CanadandoNv  . 

SwiM  franc  

Gennan  mark  .... 

French  franc 

British  pound 

Japanese  yen  ... 

ECU  

Kalian  lira  

Spanish  peseta  .. 


Averages 


Currency 


Exchange 
rate* 


0.878200 

0.823000 

0.889700 

0.727600 

0^15100 

1.741600 

0.008999 

1.391600 

0.0007309 

0.007779 


Conkactsize 


50.000 
50.000 
62.500 
62.500 
250.000 
dl.2S0 

6.2SO.000 

62,500 

50.000.000 

5.000.000 


OAsofOctotor  11.  1996.  assuming  that  the  U.S.  dollw  is  the  base  currency. 


Underlying 
oor<ract 
value  {&*■ 
») 


43.910 
41,150 
56.606 
46.475 
53.775 
56.602 
56.244 
86.975 
36.547 
38.895 


Vtfue  0(100 
contacts 
(dolars) 


4.391.000 
4.115,000 
5,560.625 
4.547.500 
5.377.500 
5.660.200 
5.6244^ 
4.115,000 
3.654,704 
3,889,500 


5.151.790 


Value  of  50 
contacts 
(doNars) 


2.195.500 
2.067,500 
2.780.312 
2.273,750 
2,688.750 
2.830.100 
2,812,188 
2,057,500 
2,812.188 
1.944.750 


2.575.895 


The  minimum  size  of  the  closing 
transaction  and  the  minimum 
responsive  quote  size  obligation  would 
also  be  reduced  from  100  contracts  to 
the  lesser  of  50  contracts  or  the 
remaining  contracts. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5).  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  facilitate  transactions 
in  securities,  remove  impediments  to 
and  perfect  the  mechanism  of  a  fne  and 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest  by  opening  up  the 
market  to  smaller  institutional  and 
corporate  users  who  are  currently  priced 
out  of  the  market  yet  still  keeping  the 
entry  requirements  high  enough  to 
discourage  smaller  less  sophisticated 
users. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 


which  the  self-regulatory  orgaiuzation 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street.  NW., 
Washington.  IX:  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PHLX-96- 
45  and  should  be  submitted  by 
December  11. 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  96-29612  Filed  11-19-96;  8:45  am] 

BiLUNO  COOC  WIO-OI-H 


SOCUL  SECURITY  ADMINISTRATION 

Agency  infonnatfon  Collection 
Activities:  Propo— d  Collection 
Request 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  w'th 
Pub.  L.  104-13  effective  October  1,       t 
1995.  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection  listed 
below  requires  extension  of  the  current 
OMB  approval: 

1.  Employer  Classification  Update — 
0960-0262.  The  information  on  form 
SSA-L378  is  needed  by  the  Social 
Security  Administration  in  situations 
where  an  employer  submits  an  SS— 4, 
Employer  Identification  Form,  with 
incomplete  or  missing  information.  The 
data  fitim  the  SSA-L378  is  used,  in 
conjimction  with  tax  return  data,  for 
program  planning,  revenue  estimates 
and  employment  studies.  The 
respondents  are  employers  with  11  or 
more  employees. 

Number  of  Respondents:  75.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  3.750 
hours. 

2.  Appointment  of  Representative — 
0960-0527.  The  informaUon  collected 
on  form  SSA-1696  is  used  by  the  Social 
Security  Administration  to  verify  the 
applicant's  appointment  of  a 
representative.  It  allows  SSA  to  inform 
the  representative  of  items  which  affect 
the  applicant's  claim.  The  respondents 
are  applicants  who  notify  SSA  that  they 
have  appointed  a  person  to  represent 
them  and  such  representatives  when 
claiming  a  right  or  benefit. 

Number  of  Respondents:  475,737. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  10 
minutes. 
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Estimated  Annual  Burden:  72,290 
hours. 

3.  Information  About  Joint  Checking/ 
Savings  Account — 0960-0461.  The 
information  collected  on  form  SSA- 
2574  by  the  Social  Security 
Administration  is  used  to  determine 
whether  a  joint  bank  account  should  be 
counted  as  a  resource  of  an  SSI  claimant 
or  applicant  in  determining  eligibility 
for  SSI.  The  respondents  are  applicants 
for  and  recipients  of  SSI  payments  and 


individuals  who  are  joint  owners  of 
financial  accoimts  with  SSI  applicants. 
.    Number  of  Respondents:  200.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  7 
minutes. 

Estimated  Annual  Burden:  23,333 
hours. 

4.  Report  to  the  United  States  Social 
Security  Administration;  Report  to  the 
United  States  Social  Security 
Administration  By  Person  Receiving 


Benefits  for  A  Child  or  for  An  Adult 
Unable  to  Handle  Funds— 0960-0049. 
The  information  collected  on  forms 
SSA-7161  and  SSA-7162  is  needed  to 
determine  continuing  entitlement  to 
Social  Security  Benefits  and  the  proper 
benefit  amount  for  beneficiaries  living 
outside  the  United  States.  The 
information  is  used  to  prevent 
underpayments  or  overpayments  of 
Benefits. 


SSA-7161 

50.000  

Annually  

15  minutes  

12,500  hours 


SSA-7162 


Number  of  Respondents  

Frequency  of  Response  

Average  Burden  Per  Response 
Estimated  Annual  Burden 


225,000. 

Annually^iennially. 
5  minutes. 
18.750  hours. 


5.  Certificate  of  Election  for  Reduced 
Spouse's  Benefits — 0960-0398.  A 
qualified  spouse,  age  62  to  64,  can  elect 
to  receive  a  reduced  Social  Security 
benefit  by  completing  a  form  SSA-25. 
The  information  collected  on  the  form  is 
used  by  the  Social  Security 
Administration  to  pay  a  reduced  Social 
Security  benefit.  The  respondents  are 
qualified  spouses  of  Social  Security 
beneficiaries  who  are  entitled  to 
reduced  Social  Security  benefits. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  1.000 
hours. 

6.  Reporting  Events— SSI;  0960-0128. 
The  information  collected  on  form  SSA- 
8150-EV  by  the  Social  Security 
Administration  is  used  to  determine 
eligibility  and  correct  payment  amounts 
for  SSI  payments.  The  respondents  are 
SSI  applicants  and  recipients. 

Number  of  respondents:  43.600. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  3.633 
hours. 

7.  Personal  Earnings  and  Benefit 
Estimate  Statement  (PEBES)— Identity 
Verification  Survey— 0960-NEW.  The 
Social  Security  Administration  (SSA)  is 
conducting  a  survey  to  verify  the 
identify  and  address  of  individuals  who 
request  their  PEBES  by  means  of  the 
form  SSA-7004-SM,  Request  for 
Earnings  and  Benefit  Statement  and 
tlirough  the  Internet.  The  information  is 
needed  to  determine  the  ntunber  of 
invalid  requests  for  PEBES  using  the 
SSA-7004-SM  compared  to  the  nimiber 
of  invalid  PEBES  requests  using  the 
Internet.  The  information  will  be  used 
in  the  evaluation  of  whether  to  adopt 
the  Internet  as  an  appropriate  vehicle  to 


obtain  PEBES  requests.  The  respondents 
are  a  sample  of  PEBES  requestors  whose 
identity  and  address  could  not  be 
verified  through  other  means. 

Number  of  Respondents:  300. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  25  hours. 

Social  Securify  Administration 

To  receive  a  copy  of  the  form(s)  or 
clearance  package(s),  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  her  at  the  address  listed 
below.  Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
writhin  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM.  Attn:  Judith  T.  Hasche,  6401 
Security  Blvd..  l-A-21  Operations 
Bldg..  Baltimore,  MD  21235 

In  addition  to  your  conmients  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Agency  Information  Collection 
Activities:  Submission  for  OMB  Review; 
Comment  Request. 

The  information  collections  listed 
below,  which  were  published  in  the 
Federal  Register  on  September  20,  1996 
have  been  submitted  to  OMB. 

1.  Employer  Report  of  Special  Wage 
Payments — 0960-NEW.  The  information 
collected  on  form  SSA-131  will  be  used 
by  the  Social  Security  Administration  to 
verify  wage  information  in  order  to 
prevent  earnings-related  overpayments 


or  to  avoid  erroneous  withholding  of 
Benefits.  The  respondents  are  employers 
who  need  to  report  an  event  whi(± 
requires  special  wage  payment 
verification. 

Number  of  Respondents:  100.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  33,333 
hours. 

2.  Quickstart  Enrollment  Form — 
0960-NEW.  The  information  is  needed 
by  the  Social  Security  Administration  to 
facilitate  electronic  transmission  of  data 
for  direct  deposit  of  funds  to  a  payee's 
accoimt.  The  respondents  are  Social 
Securify  and  SSI  recipients  requesting 
direct  deposit  and  their  financial 
institutions. 

Number  of  Respondents:  3.950.000. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  5 
minutes. 

Estimated  Annual  Burden:  329.167 
hours. 

OMB  Desk  Officer:  Laura  Oliven. 

SSA  Reports  Clearance  Officer:  Judith 
T.  Hasche. 

Social  Securify  Administration 

To  receive  a  copy  of  the  form(s)  or 
clearance  package(s],  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  vmte  to  her  at  the  address  listed 
below  under  SSA.  Written  comments 
and  recommendations  regarding  these 
information  collections  should  be  sent 
within  30  days  of  the  date  of  this 
publication.  Comments  may  be  directed 
to  OMB  and  SSA  at  the  following 
addresses: 

(OMB)  Office  of  Management  and 
Budget.  OIRA.  Attn:  Laura  Oliven, 
New  Executive  Office  Building,  Room 
10230,  725  17th  St..  NW.  Washington. 
D.C.  20503. 
(SSA)  Social  Security  Administration, 
DCFAM,  Attn:  Judith  T.  Hasche,  SSA 
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Rsports  Clearance  Officer,  6401 
Security  Blvd.  l-A-21  Operations 
Bldg..  Baltimore,  MD  21235. 

Dated:  Novsmber  12.  1996. 
Judith  T.  HMdM, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(FR  Doc.  96-29S48  Piled  11-19-96:  8:45  am) 
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OFFICE  OF  THE  UNMED  STATES 
TRADE  REPRESENTATIVE 

Notic*  of  Meeting  of  the  Industry 
Functlonel  Advtoory  Committee  for 
Standard*  OFAC  2) 

AOCHCY:  Office  of  the  United  States 
Trade  Representative 
ACTION:  Notice  of  meeting. 

9Um»AHr:  The  Industry  Functional 
Advisory  Committee  for  Standards 
(IF AC  2)  will  hold  a  meeting  on 
December  3,  1996.  from  9:30  a.m.  to 
12:30  p.m.  The  meeting  will  be  open  to 
the  public  from  9:30  a.m.  to  10:20  a.m. 
and  closed  to  the  public  from  10:20  a.m. 
to  12:30  p.m. 

DATES:  The  meeting  is  scheduled  for 
December  3,  1996,  unless  otherwise 
notified. 

AOORESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce  in  Room 
1414.  located  at  14th  Street  and 
Constitution  Avenue,  Washington,  D.C., 
unless  otherwise  notified 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jim  Sanford,  Department  of  Commerce, 
14th  St.  and  Constitution  Ave..  N.W., 
Washington.  DC.  20230.  (202)  482-3662 
or  Suzanna  Kang,  Office  of  the  United 
States  Trade  Representative,  600  1 7th 
St.  N.W.,  Washington,  DC.  20508,  (202) 
395-6120. 

8UPPLEMEMTARY  INFORMATION:  The  IFAC 
2  will  hold  a  meeting  on  December  3, 
1996  from  9:30  a.m.  to  12:30  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  poUcy.  Pursuant  to 
Section  2155(0(2)  of  Title  19  of  the 
United  States  Code  and  Executive  Order 
11846  of  March  27.  1975.  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  part  of  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 


of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  10:20  ajn.  to 
12:30  pjn.  The  meeting  will  be  open  to 
the  pi^Iic  and  press  &t>m  0:30  a.m.  to 
10:20  a.m.  when  other  trade  policy 
issues  will  be  discussed.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 
Phyllk  ShMnr  )om*. 

Assistant  United  States  Trade  Representative, 
Intergovernmental  Affairs  and  Public  Liaison. 
(FR  Doc.  96-29645  Filed  11-19-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AQENCY:  Department  of  Transportation 
(DOT). 

ACnON:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  of  a  two 
information  collections  requesting 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired  and  one 
information  collection  requesting 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired.  The  ICRs 
describes  the  nature  of  the  information 
collection  and  its  exj>ected  burden. 

The  Federal  Register  Notice  soliciting 
comments  on  following  collections  of 
information  was  published  on  July  12, 
1996  [FR  61,  page  36777-36778). 
DATES:  Comments  must  be  submitted  on 
or  before  December  20.  1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Edward  Kosek,  (202)  366-2590,  and 
refer  to  the  OMB  Control  Number. 

SUI>PLEMEHTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration  (NHTSA) 

1    Title:  Motor  Vehicle  Importation 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

OMB  Control  Number:  2127-0002. 

Form  Numbers:  Form  HS-7  and  Form 
HS-474. 


Affected  Public:  Registered  Importen 
of  vehicles  or  parties  with  contracts 
with  Registered  Importers. 

Abstmct:  A  motor  vehicle  which  does 
not  conform  to  applicable  Federal  Motor 
Vehicle  Safety  Standards  (FMVSSs)  is 
statutorily  required  to  be  refused 
admission  into  the  United  States,  except 
under  certain  circumstances.  (49  U.S.C. 
30141  et  seq.)  NHTSA  may  authorize 
importation  of  nonconforming  vehicles 
upon  specified  terms  and  conditions 
(include  the  furnishing  of  bond)  to 
ensure  that  any  such  vehicle  will  be 
brought  into  conformity  with  all 
apphcable  FMVSSs  or  will  be  exported 
.    out  of  or  abandoned  to  the  United  States 
at  no  cost. 

Before  importing  a  nonconforming 
vehicle,  a  Registered  Importer  must  fill 
out  Form  HS-7  Declaration  and  Form 
HS-474  Bond  Conformance  that 
requires  posting  bond  to  ensure  the 
vehicle  will  be  brought  into 
conformance  with  all  applicable 
FMVSSs. 

Need  for  the  Information  and 
Proposed  Use:  If  NHTSA  could  not 
collect  the  information  needed  for  the 
impMJrt  program,  it  could  not  fulfill  its 
statutory  obligation  to  monitor 
importation  of  nonconforming  motor 
vehicles  and  motor  vehicle  equipment 
into  the  United  States.  NHTSA  has  used 
and  uses  the  information  to  monitor 
noncomplying  vehicles  presented  for 
importation  into  the  United  States,  to 
ascertain  whether  the  vehicles  are 
actually  brought  into  conformance  with 
the  FMVSSs,  and  to  determine  the 
validity  of  the  statements  under  which 
the  vehicles  were  entered  into  the 
United  States. 

Annual  Estimated  Burden:  The  total 
estimated  annual  burden  is  16,600 
hours. 
2.  Title:  Child  Restraint  Systems. 
Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

OMB  Control  Number:  2127-0511. 
Form  Number:  N/A. 
Affected  Public:  NHTSA  estimates 
that  15  manufacturers  of  child  safety 
seats  and  restraints  offer  their  products 
for  sale  in  the  United  States. 

Abstract:  NHTSA  has  issued  Federal 
Motor  Vehicle  Safety  Standard  No.  213. 
Child  Restraint  Systems,  which 
specifies  requirements  for  restraint 
systems  used  to  protect  infants  and 
young  children  in  motor  vehicle  and 
aircraft  accidents.  Standard  No.  213 
requires  that  manufacturers  provide 
labels  and  other  printed  information  to 
ensure  correct  use  of  the  restraint 
systems.  Manufacturers  of  child 
restraint  systems  must  also  provide 
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registration  cards  for  completion  and 
return  by  purchasers  of  child  restraints, 
and  keep  names  and  addresses  of  child 
restraint  system  owners.  These  actions 
are  necessary  to  facilitate  contacting  the 
ownera  in  the  event  of  a  safety  recall 
campaign. 

Need  for  the  Information  and 
Proposed  Use:  NHTSA  requires  labeling 
information  to  ensure  that  child  seat 
owners  have  important  safety 
information.  The  information  currently 
provided  on  or  with  the  restraint 
includes  instructions  on  correct  use  of 
the  restraint,  and  recommendations  as 
to  which  children  are  suitable  for  the 
restraint  Without  this  information,  the 
effectiveness  of  child  restraints  could  be 
greatly  diminished. 

The  child  restraint  registration 
information  enables  manufacturera  to 
directly  contact  child  restraint  owners 
to  notify  them  of  safety  recalls.  This 
better  ensures  that  owners  will  hear 
about  a  recall  and  will  remedy  the  safety 
problem  with  their  restraints. 

Annual  Estimated  Burden:  The  total 
estimated  annual  burden  is  153,000 
hours. 

3.  Title:  Production  System  for 
Mandatory  Installation  of  Air  Bags  In 
All  Passenger  Can  and  Light  Trucks. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

OMB  Control  Number:  2127-0535. 

Fonn  Number:  N/A. 

Affected  Public:  NHTSA  anticipates 
that  no  more  than  23  vehicle 
manufacturera  will  be  affected  by  the 
reporting  requirements.  NHTSA  does 
not  believe  any  of  these  23 
manufacturera  is  a  small  business  (i.e., 
one  that  employs  less  than  500  peraons) 
since  each  manufacturer  employs  more 
than  500  persons.  Manufacturers  of 
passenger  cara  must  file  one  report. 
Similarly,  manufacturera  of  li^t  trucks, 
small  buses,  and  multipurpose 
passenger  vehicles  must  file  one  report. 

AbsSact:  NHTSA  must  ensure  that 
motor  vehicle  manufacturera  comply 
with  a  new  provisicm  in  the  1991 
Intermodal  Surface  Transportation 
Efficiency  Act  requiring  that  95  percent 
of  all  new  passenger  cara  manufactured 
on  or  after  September  1, 1996  but  before 
September  1, 1997  shall  be  equipped 
with  inflatable  restraints  accompanied 
by  lap/shoulder  safety  belts  for  both 
front  outboard  seating  positions,  and 
100  percent  thereafter.  Similarly,  80 
percent  of  all  new  light  trucks,  small 
buses,  and  multipurpose  passenger 
vehicles  manufactiu-ed  on  or  after 
September  1, 1997  but  before  September 
1, 1998  shall  be  so  equipped,  and  100 
percent  thereafter. 


Need  for  the  information  and 
proposed  use:  In  order  to  ensure 
manufacturera  are  complying  with  the 
1991  statute,  NHTSA  needs  reports  from 
manufacturera  of  new  passenger  cara 
and  new  light  trucks,  small  buses,  and 
multipuirpose  passenger  vehicles.  For 
each  report,  the  manufacturer  will 
provide  (in  addition  to  administrative 
necessities  such  as  identity,  address) 
numerical  information  bom  which 
NHTSA  will  be  able  to  determine 
whether  a  manufacturer  complies  with 
the  percentage  phase-in  requirements. 
The  required  numerical  information 
will  include  the  total  number  of  each 
vehicle  type  manufactured  during  the 
production  year  that  are  equipped  with 
air  bags,  and  the  total  number  of  each 
vehicle  type  produced. 

AnnualE^mated Burden: The  total 
estimated  annual  burden  is  828  houre. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
AfEaira,  Office  of  Management  and 
Budget.  725-17th  Street.  NW. 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department — s  estimate  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimiM  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  m 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  November 
14, 1996. 
Phillip  A.  Leach. 

Clearance  Officer,  United  States  Department 
of  Transportation . 
(FR  Doc  96-29681  Filed  11-19-M;  8:45  am] 
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Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program,  Chattanooga  Motropoiltan 
(Lovell  Field)  Airport  Chattanooga,  TN 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Chattanooga 
Metropolitan  (Lovell  Field)  Airport 
Authority  under  the  provisions  of  Title 
I  of  the  Aviation  Safety  and  Noise 


Abatement  Act  of  1979  (PubUc  Law  96- 
193)  and  14  CFR  Part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Smate  Report  No. 
96-52  (1980).  On  March  27, 1996.  the 
FAA  determined  that  the  noise  exposiire 
m^ps  submitted  by  the  Chattanooga 
Metropolitan  Airpoft  Authority  tmder 
Part  ISO  were  in  compliance  with 
applicable  requirements.  On  September 
23, 1996,  the  Administrator  approved 
the  Qiattanooga  Metropolitan  (Lovell 
Field)  Airport  nose  compatibility 
program.  All  of  the  recommendations  of 
the  program  were  approved  in  full  or  in 
part 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Chattanooga 
Metropolitan  (Lovell  Field)  Airport 
noise  compatibility  program  is 
September  23, 1996. 

FOR  FURTHER  SIFORMATKM  OONTACT: 
Jerry  O.  Bowera,  Federal  Aviation 
Administration.  Memphis  Airports 
District  Office,  2851  Directors  Cove. 
Suite  3,  Memphis,  Tennessee  38131- 
0301;  Telephone  901-544-3495. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  tiiis  same  location. 
SUPPI.EMENTAL  INFORMATION:  This  notice 
annoiinces  that  the  FAA  has  given  its 
overall  approval  to  the  noise 
compatibility  program  for  Chattanooga 
Metropolitan  (Lovell  Field)  Airport, 
effective  September  23, 1996. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consiiltation  with  interested  and 
affected  parties  including  local 
communities,  government  ^endes, 
airport  usera,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA*s  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 
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a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safiety.  adversely  afiiectins  the  efficient 
use  and  management  of  tne  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
respoQsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
comfMtibility  program  are  delineated  in 
FAR  Part  150.  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in  aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Memphis.  Tennessee. 

The  Chattanooga  Metropolitan  (L.ovell 
Field)  Airport  Authority  submitted  to 
the  FAA  on  February  13.  1996.  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
FAR  Part  150  supplemental  noise 
compatibility  planning  study  conducted 
from  November  1992  through  October 
1995.  The  Chattanooga  Metropolitan 
(Lovell  Field)  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  March  27.  1996.  Notice 
of  this  determination  was  published  in 
the  Federal  Register  on  April  8.  1996. 

The  Chattanooga  Metropolitan  (Lovell 
Field)  Airport  FAR  Part  150  Study 


contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion 
beyond  the  year  1997.  It  was  requested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act.  Tbe  FAA  began  its  review  of 
the  program  on  March  27. 1996.  and 
was  required  by  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  an  approval  of  such  a 
program. 

The  submitted  program  contained  15 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  eRtactive  September  23, 
1996. 

Approval  for  Part  150  was  granted,  in 
total  or  in  part,  for  all  of  the  proposed 
measures.  Land  Use  measures  include 
soundproofing,  land  acquisition 
voluntary  within  the  DNL  65,  voluntary 
acquisition  immediately  outside  the 
DNL  65  if  partial  acquisition  of  a 
community/subdivision  would  disrupt 
community  cohesion  or  produce  other 
detrimental  environmental  results  and 
construction  of  a  sound  barrier  in  which 
a  significant  number  of  homeowners  opt 
to  remain  in  the  area  of  land  acquisition 
in  the  Pine  Grove  Estates-Portview  Hills 
subdivision. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  September  23. 
1996.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  of  the 
Chattanooga  Metropolitan  Airport 
Authority. 

issued  Ln  Memphis.  Tennessee,  November 
13,  1996. 

LaVeme  F.  Reid. 

Manager.  Memphis  Airports  District  Office. 
[PR  Doc.  96-29682  Filed  11-19-96;  8:45  ami 
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Federal  lllghwcy  AdminlslFBllon 

EnvironnMntal  Impact  Statwnent  City 
of  laMquah,  King  County.  Washington 

AQBICY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  the  Southeast 
Issaquah  Bypass  project  in  the  Qty  of 
Issaquah.  King  County.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  K.  Fong,  Division  Administrator, 
Federal  Highway  Administration, 
Evergreen  Plaza  Building,  711  South 
Capitol  Way,  Suite  501,  Olympia, 
Washington  98501,  telephone  (360) 
753-9413;  Jerry  W.  Alb,  Director, 
Environmental  Services,  Washington 
State  Department  of  Transportation,  310 
Maple  Park  East.  PO  Box  47331, 
Olympia,  Washington  98504-7331, 
telephone  (360)  705-7480;  or  Ann 
DeFee,  Project  Manager.  Department  of 
Public  Works,  City  of  Issaquah,  PO  Box 
1307,  Issaquah,  Washington  98027, 
telephone  (206)  557-2571. 
SUPPLBSNTARY  MFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  (WSEXDT)  and  the  City  of 
Issaquah  will  prepare  an  envirorunental 
impact  statement  (EIS)  for  a  new  bypass 
arterial  approximately  2.4  km  (1.5  mile) 
long,  intending  to  connect  1-90  in  the 
vicinity  of  the  Sunset  Interchange,  with 
Issaquah-Hobart  Road.  The  Southeast 
Issaquah  Bypass  would  be  located  along 
an  alignment  which  will  be  selected  as 
part  of  the  EIS  process.  It  is  anticipated 
the  alignment  will  likely  be  similar  to 
one  of  several  alternative  alignments 
defined  in  previous  feasibility  studies 
completed  for  the  project. 

The  bypass  arterial  is  planned  to  be  a 
two-way  road  that  would  provide 
through-lanes  and  turn-lane 
channelization  at  main  intersections. 
The  road  may  be  urban  or  rural  in 
section,  or  a  combination  thereof,  with 
features  such  as  bicycle  lanes,  ctirb, 
gutter,  sidewalk,  stormwater 
management,  water  quality  treatment, 
retaining  walls,  bridges,  landscaping, 
highway  signs,  lighting,  and 
signalization  as  determined  appropriate 
during  the  EIS  and  design  studies. 
Alternatives  under  consideration 
include:  a  No-Action  Alternative  and  at 
least  two  roadway  alignment 
alternatives  (generally  within,  but  not 
restricted  to,  a  previously  identified 
corridor).  The  corridor  broadens  in 
width  at  the  south  end  and  may  include 
more  than  two  locations  and  geometric 
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configurations  for  the  intersection  with 
Issaquah-Hobart  Road.  Reasonable 
alternatives  identified  during  the 
scoping  process  will  also  be  evaluated. 
Analysis  will  focus  on  identifying 
impacts  and  mitigation  measures,  and 
providing  information  appropriate  to 
choosing  a  preferred  alignment 
alternative  from  among  the  alternatives 
identified  through  the  scoping  and 
public  involvement  process. 

The  EIS  will  identify  direct, 
secondary  and  cumulative  impacts 
associated  with  the  roadway  alternatives 
under  consideration.  The  E3S  will  also 
address  other  ciunulative  impacts, 
taking  into  consideration  two  separate 
but  related  projects  which  are  currently 
in  the  preliminary  design  phase,  and  are 
undergoing  separate  environmental 
review:  (1)  The  proposed  South 
Sammamish  Plateau  Access  Road 
(South  SPAR)  and  Sunset  Interchange 
modification  project,  and  (2)  the 
proposed  North  Sammamish  Plateau 
Access  Road  (North  SPAR). 

The  South  SPAR  and  Sunset 
Interchange  modification  project  would 
connect  the  Simset  Interchange  with  a 
major  east-west  arterial  in  the 
southwestern  portion  of  the  Grand 
Ridge  Development  area  and  modify  the 
existing  partial  interchange,  which 
presently  provides  only  a  west  boimd 
off-ramp  and  east  on-ramp,  to  a  full 
interchange  that  provides  for  all  traffic 
movements  to  and  trom  1-90.  It  is 
sponsored  by  the  Washington  State 
Department  of  Transportation,  City  of 
Issaquah,  King  County,  and  two  private 
developers  (Grand  Ridge  Ltd. 
Partnership  and  Glacier  Ridge  Ltd. 
Partnership).  It  is  being  addressed  in  a 
separate  project-specific  EIS  written  in 
accordance  with  the  National     * 
Environmental  Policy  Act  (NEPA). 

The  North  SPAR  project  would 
connect  the  proposed  South  SPAR  with 
the  existing  intersection  of  Issaquah- 
Pine  Lake  Road  Southeast  and  Issaquah- 
Fall  Qty  Road  Southeast.  The  North 
SPAR  project  is  a  King  County- 
sponsored  project  separate  from  the 
Sunset  Interchange/South  SPAR  project, 
with  its  own  logical  termini  and 
independent  utility.  It  will  be  addressed 
in  a  separate  project-specific  EIS  written 
in  accordance  with  the  Washington 
State  Environmental  Policy  Act  (SEPA). 

Relevant  information  about  various 
environmental  issues  related  to  both  the 
Sunset  Interchange/South  SPAR  EIS  and 


the  North  SPAR  EIS  will  be 
incorporated  into  the  Southeast 
Issaquah  Bypass  EIS  to  address 
secondary  and  cumulative  impacts. 

The  purpose  of  the  proposed 
Southeast  Issaquah  Bypass  project  is  to 
provide  arterial  access  to  1-90  in  the 
vicinity  of  the  Sunset  Interchange  for 
Issaquah  traffic  and  Hobart  area  traffic; 
to  provide  a  bypass  of  the  Qty  of 
Issaquah  Central  Business  District, 
thereby  reducing  Issaquah  congestion: 
to  support  adopted  City  and  Region 
comprehensive  land  use  plans  and  their 
fulfillment,  which  today  are  suffering 
firom  violations  of  level  of  transportation 
concurrency  standards;  and  to  satisfy  all 
of  the  above  purposes  in  a  multimodal 
context  with  improved  auto,  transit, 
bicycle,  and  pedestrian  access  to 
existing  and  futiire  land  uses. 

Environmental  issues  of  concern  to  be 
addressed  in  the  EIS  include 
transportation;  air  quality;  noise;  land 
use  and  social  elements;  wetlands; 
biological  resources  (wildlife  and 
vegetation);  fisheries  resources;  water 

auality  (siuface  and  ground  water); 
oodplains;  hazardous  materials; 
historic,  archaeological  and  cultural 
resources;  waterways  and  hydrological 
systems  (surface  and  groundwater 
quantity);  soils  and  topography;  geologic 
hazards;  energy;  and  visual  impacts. 
Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  appropriate  Native  American 
tribes,  and  to  private  organizations  and 
citizens  who  have  expressed,  or  are 
known  to  have,  an  interest  in  this 
proposal.  An  agency  scoping  meeting 
will  be  held  on  December  9, 1996  &t)m 
1:30  p.m.  to  3:30  p.m.  at  the  City  of 
Issaquah 's  Council  Chambers,  135  East 
Sunset  Way,  Issaquah,  Washington.  A 
public  scoping  meeting  will  be  held  on 
December  9, 1996  bom  5:00  p.m.  to  8:00 
p.m.  at  Issaquah  High  School  Commons, 
700  Second  Avenue  SE,  Issaquah, 
Washington.  The  public  and  all  affected 
agencies  will  be  invited  to  attend  the 
meetings.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meetings. 

To  assure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  are  invited  from 
all  interested  parties.  Comments  and 
suggestions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FliWA  at  the  address  provided. 


(Catalog  of  Federal  Domestic  Assistancse 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
'  federal  programs  and  activities  apply  to  this 
program) 

Issued  on  November  8, 1996. 

JoaeM.  MinuMla, 

Environnwntal  Program  Manager,  Olympia, 
WA. 

(PR  Doc  96-29602  Filed  11-19-96;  8.45  am) 
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Marttima  Administration 

Pocket  MSP-00^ 

Alaaka  Cargo  Transport,  Inc.; 
Application  Purauant  to  Sactlon  656  of 
ttie  Merchant  Marine  Act.  1936,  as 
Afnandad(Acq 

Alaska  Cargo  Transport,  Inc.  (Alaska 
Cargo),  by  application  received  October 
31, 1996,  and  supplemented  November 
7, 1996,  applied  under  Section  651, 
Subtitle  B,  of  the  Act  for  participation 
in  the  Maritime  Security  Program 
(MSP).  In  support  of  its  application 
Alaska  Cargo  submitted  information 
pertaining  to  its  level  of  service  as 
required  by  section  656  of  the  Act. 
Applicants  who  wish  to  receive  MSP 
payments  must  describe  their  level  of 
service  as  provided  for  in  section  656. 
Pursuant  to  section  656  of  the  Act,  the 
Maritime  Administration  must 
determine  Alaska  Cargo's  level  of 
noncontiguous  domestic  trade  service 
should  it  become  party  to  an  MSP 
operating  agreement. 

In  support  of  its  request,  Alaska  Cargo 
described  its  level  of  noncontiguous 
domestic  trade  service  to  Alaska, 
including  vessels,  capacities  and 
itineraries  for  the  12-month  period 
ending  July  1. 1992  in  Exhibit  1.  The 
voyages  listed  under  "Voy  #"  beginning 
with  the  number  "9"  are  voyages 
whereby  Alaska  Cargo  provided  service 
under  a  space  charter  arrangement  with 
Samson  Tug  &  Barge.  The  voyages 
beginning  with  an  "A"  or  a  "C"  are  with 
vessels  owned  or  chartered  by  Alaska 
Cargo. 

Alaska  Cargo  described  its  level  of 
noncontiguous  domestic  trade  service  to 
Hawaii,  including  vessels,  capacities 
and  itineraries  for  the  12-month  period 
ending  August  9. 1995  in  Exhibit  2. 


Exhibit  1 .—  Alaska  Cargo  Transport,  Inc. 

(A  voyage  recap  servictng  the  Alaska  Rait)ett  and  adjacent  areas  one  year  prior  to  July  1 ,  1992] 


Depart 

Arr 

Voy* 

Tug 

Barge 

TEUcap 

Itinerary 

6/8«1  

7l2/9^ 

9113 

Powhatan  

Annahootz  

565 

SEA/SEW/SEA 
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Exhibit  1 .—  Alaska  Cargo  Transport,  Inc.— Continued 

[A  voyage  recap  servkang  the  Alaska  Rait>a«  and  adisMnl  areas  on«  yMT  prior  to  July  1 .  1902] 


Depart 


Arr 


Voy# 


Tug 


Barge 


TEUcap 


Mnerary 


6/15/91  . 
6/21/91  . 
6/28/91  . 
7/14/91  . 
7/5/91  ... 
7/12/91  . 
7/19/91  . 
7/27/91  . 
8/9/91  ... 
8/15/91  . 
8/23/91  . 
g/6A1  ... 
9^13/91  . 
9/20/91  . 
1(y4/91  . 
1(yi1/91 
10/18/91 
11/1/91  . 
11/15/91 
12/27/91 
1/24/92  . 
2/21/92  . 
3/8/92  ... 
3/20/92  . 
4/10/92   . 

4/21/92  . 

5/18/92   . 

6/14/92   . 


7/10/91 
7/10/91 

8/6/91 
8/12/91 

8/5/91 
8/12/91 
8/16/91 

9/3/91 
9/28/91 

9/6/91 
9/29/91 
(V2S/91 
1Q««1 
0/2S/91 
11/7/91 
11/2/91 
1/15/91 
12/3/91 
2/1 5«1 
1/29/92 

3/8/92 
3/22/92 
4/11/92 
4/11/92 
5/10/92 

5/20/92 

6/16/92 
7/15/92 


9114 
9115 
9116 
C591 
9117 
9118 
9119 
9120 
9122 
C091 
9124 
9125 
C791 
9126 
9127 
0891 
9128 
9129 
9130 
9133 
9202 
9204 
9206 
A192 
A292 

A392 

A492 

A502 


PtiiMpFoss 


Sidney  Fosa  

Marine  Exptorar 


Agness  Fosa  ..... 

Dterlnar  _ 

PtiiMp  Foss 

Skkwf  Foes  

Marine  Explorer  . 

Agnes  I  Foes  

PNMp  Foes 

Hawaian  Victory 
Agness  Foss  ..... 

Sidney  Foes  

Marine  Expiorar  . 

Daniel  Foes  

Agneee  Foes  ...... 

Sktrtey  Foes  

Sidney  Foes  

Agness  Foes  

PNiip  Foes 

Agness  Foes  

Hawfsian  Victory 
Marine  Expioref  . 

Ocean  Victory  .... 


Marine  Expiorar 
Aleekan  Victory 


ZB285 
ZB280 
ZB286 

Ji2ei  . 


ZB284 

ZB280 

ZB284 

ZB286 

JI281   . 

ZB284 


Jl  333  

Annahootz 

ZB  284 

ZB  280 

ZB  286  ..... 


ZB  284 

ZB  284 

Fairweaiher 

ZB  286 

ZB  284 „. 

PT 

JI281    


PT  

J<281 
JI340 


585 
585 
585 
585 
565 
565 
586 
585 
585 
586 
585 
650 
650 
560 
565 
566 
586 
660 
586 
585 
650 
585 
585 
650 
586 

650 

586 

780 


SEA/SEW/SEA 

SEA/8EW/SEA 

SEA/SEW/SEA 

SEA/ANCH/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/ANOVSEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/ANCH/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/SEW/SEA 

SEA/ANCH/SEA 

SEA/ANC/WIND  BAY/ 

CAMAS/SEA 
SEA/VALO/ANC/AFOG/ 

WAUNA/SEA 
SEA/ANQAFOG/WAUNA/ 

SEA 
SEA/ANC/AFOG/CAMAS/ 

SEA 


Total  Annual  TEU's 


17506 


PT-Pacilic  Trader 


Exhibit  2.— Alaska  Cargo  Transport.  Inc. 

[A  voyage  recap  sarvidng  Hawaii  and  ad|ac«nl  areas  one  year  prior  to  August  9,  1995] 


Depart 

An 

Voy« 

Tug 

Barge 

TEUc^ 

Itinerary 

7/20/94                  .  .     . 

a/16/94 
9/12/94 

2/5/95 

10/17/94 

10/23^4 

11/19/94 
12/15/94 

1/13/95 
2/2/95 

H1094 
00194 

H1194 

H1294 

H1394 
H1494 

H1594 
HI 694 A 

Manne  Commarxler  

Manlred  Nvaaom 

Jl  333  

•     660 
780 

650 

650 

780 

700 
780 

700 

780 

650 
650 

650 

650 
780 

650 

SEA/HONO/SEA 

8/9/94 

Jl  340-2 

SEA/HONO/KAHALUI/ 

8/23/94      

Hawaiian  Vidory  

Jl  333   

HILO/SEA 
SEA/HONO/GUAM/OKI- 

a/31/94 

Marine  ComrrMixJer  

Manfred  Nystrom  

PT  

Jl  340-2  

NAWA/YOKO/VOST/ 
YOKO/HOLMSK/YOKO/ 

VOST/GUAM«EA 
SEA/HONO/MIDWAY/ 

9/21/94  

HONO/SEA 
SEA/HONO/NAWILIWILI/ 

10/13/94         

/Mastian  Victory 

ZB  303 

RAINIER/SFA 
SEA/HONO/SEA 

11/2/94 

Manfred  Nystrom 

Jl  340-2  

SEA/KAWAIHE/HONO/ 

11/23/94    

Aiaslum  Victory  

Manfred  Nystrom 

ZB  303 „ 

Jl  340-2  

HILO/  KAHALUimAIN/ 
SEA 
SEA/HONO/MIDWAY/ 

12/19/94  

HONO/SEA 
SEA/HONO/PT  ALLEN/ 

12/28/94     

1 

V29/96  \  H1694B 
2/8/95     H0 195 

Moianai  

Alaskan  Vctory  

Manne  Conrvnarxter  

Srxjhomish  

Mogul 

PT  

AP 

PT  

AP 

Jl  340-2   

KAHALUI/RAINIER/SEA 
SEA/HOt^ 

1/9/95  

SEA/HONO 

2/9/96 

2/12/95  

4/24/95 

3/5/96 

3/11/95 

4/1/95 

G0294 

H0196 
H0296 

H0395 

HONO/GUAM/HONO/KO- 

DIAK/AFOGNAK/SEA 
HONO/MIDWAY/SEA 

2/9/95 

SEA/HONO/KAHALUI/ 

3/1/95 

Jl  333   

RAINIER/SEA 
SEAAONO/SEA 
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Exhibit  2.— Alaska  Cargo  Transport,  Inc.— Continued 

[A  voyage  recap  senridng  Hawaii  and  adjacent  areas  one  year  prior  to  Atgust  9, 1995] 


Depart 
3/23/95 

4/12/95 

5/2/96 

5/23/95 

6/13«5 

7/5/95 

7/17/95 

7/25«5 

1/22/95 


Total  Annualized 
TEU's. 


Arr 


5/4/95 


5/29/96 

5/31/96 
6/25/96 

7/12/95 
8/6/95 

9/16/95 

8/26/95 
6/22/96 


Voy# 


H0496 


H0595 

H0695 
H0795 

H0895 
H0995 

H0995B 

H1095 
T0195 


Tug 


Manfred  Nystrorfi 
Geronimo 


Dauntless  

Manfred  Nystrom 


Marine  Commarxler 
Manfred  Nystrom  .... 


Hawaiian  Victory 


Oregon  . 
Enforcer 


AT>Alaska  Trader. 
PT-Pacific  Trader. 


Barge 


Jl  340-2 


Jt333 


Juneau  .. 
Jl  340-2 

ZB  303  .. 
Jl  340-2 


AT 

PT 
AT 


TEUcap 


780 


650 

760 
780 

760 
780 

650 

650 
650 


16960 


Itinerary 


SEA/RAIN/HONO/PR  AU 

KAHALUI/HONO/RAIN/ 

SEA 
SEA/HONO/ JOHNSTON 

ISL>IONO/SEA 
SEAAONO/SEA 
SEA/HONO/KAHALUI/ 

RAINIER/SEA 
SEA/HONO/SEA 
SEA/HONO/PT.  ALLEN/ 

SEA 
SEA/HONO/MIDWAY/J . 

ISLXONO/SEA 
SEA/WONO/SEA 
SEA/HONO/TAfWAN/ 

GUAM/MIDWAY/SEA 


Any  person,  firm  or  corporation 
having  any  interest  in  the  application 
for  section  656  consent  and  desiring  to 
submit  comments  concerning  Alaska 
Cargo's  request  must  by  5:00  PM 
E)ecember  20, 1996,  file  comments  in 
triplicate  to  the  Secretary,  Maritime 
Administration,  Room  7210,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590. 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  15,  1996. 
Joel  C  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  96-29679  Filed  11-19-96;  8:45  am) 

BILLINQ  COOE  4t1fr-ei-P 


[Docket  MSP-005] 

Sea-Trader  Co.;  Notice  of  Application 
Pursuant  to  Section  656  of  the 
Merchant  Marine  Act,  1936,  as 
Amended  (Act) 

Sea-Trader  Co.  (Sea-Trader),  by 
application  received  October  18, 1996, 
and  supplemented  November  6, 1996, 
applied  under  Section  651,  Subtitle  B, 
of  the  Act  for  participation  in  the 
Maritime  Security  Program  (MSP).  In 
support  of  its  application  Sea-Trader 
submitted  information  pertaining  to  its 
level  of  noncontiguous  domestic  trade 
service.  Pursuant  to  section  656  of  the 
Act,  the  Maritime  Administration  must 
determine  Sea-Trader's  level  of 


noncontiguous  domestic  trade  service 
should  it  become  party  to  a  MSP 
operating  agreement. 

In  support  of  its  request,  Sea-Trader 
described  the  level  of  service  of  its 
affiliated  company  Northland  Services, 
Inc.  (Northland)  in  noncontiguous 
domestic  trade  service.  Sea-Trader 
noted  that  with  respect  to  Northland's 
seasonal  tug/barge  service  to  all  points 
in  Northwestern  Alaska,  in  the  one- year 
period  prior  to  July  1, 1992,  the  carrying 
capacity  and  the  number  of  sailings  to 
the  ports  of  primarily  Anchorage, 
Naknek,  Bethel,  Dillingham,  Dutch 
Harbor  and  Nome  were  as  follows  in 
table  1: 


Table  l  .—Northland  Services,  Inc.,  Seasonal  Service 

(A  voyage  recap  of  tug/barge  sennces  to  all  points  In  Norttrwestem  Alaska  one  year  prior  to  July  l ,  1992] 


SaiNng 
date 

Barge 

Teucap 

Itinerary 

7/91  

BANDON  

180  „ 

432  

550  

210  

550 

210  

550  

432  

550 

Seattle    Anch     Naknek    Bethel    DiU'ham    Dutch  Hartxx  arxl 

8/91  

9/91  

3/92  

4/92  

4/92  

5«2 

5/92  

6/92  

kenai  trader 

FOSS  343  

polar  trader 

FOSS  343  

southeast  trader 

FOSS  343  

KENAI  TRADER 

FOSS  343  

Nome. 
Seattle.  Anch.,  Naknek,  Bethel,  Dill'ham,  Dutch  Hartxx  and 

Nome. 
Seattle.   Anch.,  Naknek,  Bethel,   Dill'ham,   Dutch  Hartxx  and 

Nome. 
Seattle,  Anch.,  Naknek,  Bethel,  Dill'ham,  Dutch  Hartxx  and 

Nome. 
Seattle,  Anch.,  Naknek,  Bethel,  Dill'ham.  Dutch  Hartxx  and 

Nome. 
Seattle,  Anch.,  Naknek,  Bethel.  Dill'ham.  Dutch  Hartxx  and 

Nome. 
Seattle,  Anch.,  Naknek,  Bethel,  Dill'ham.  Dutch  Hartxx  and 

Nome. 
Seattle,  Anch..   Naknek.  Bethel.   Dill'ham.   Dutch   Hartxx  and 

Nome. 
Seattle,  Anch.,  Naknek.  Bethel,  Dill'ham.  Dutch  Hartxx  and 

Nome. 
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Table  1.— Northland  Services,  Inc.,  Seasonal  Service— Continued 

[A  voyags  recap  of  tugAMrge  8«rvlc«s  to  aN  points  in  Northwestern  Alaska  one  year  prior  to  July  1 ,  1992] 

Sailing 
date 

Barge 

Teo  cap 

Itinerary 

a/92 

BARANOF  TRADER  

210  _ 

Seatbe.  Anch..  Naknek.   Bett>el    Diirtiam    Dutch  Hartxx  and 

Nome. 

Sea-Trader  further  noted  that  the  tonnage  shipped  on  these  ten  voyages  approximates  60,000  tons  per  year  (the 
tonnage  shipped  in  1992  was  approximately  45,000  tons). 


Northland  ships  in  excess  of  100,000 
tons  of  cargo  per  year  in  its  Southeast 
Alaska  service.  For  a  list  of  all  the 


vessels  utilized  by  Northland  in  its 
Southeastern  Alaska,  far  North  Alaska 


and  Eastern  Russia  services  table  2  was 
provided  as  follows. 


Table  2. — Northland  Services,  Inc..  Vessel  List 


Vessel  name 


M/V  POLAR  STAR.  Off.  No.  281729  

M/V  TAURUS.  Off.  No.  571411    

M/V  POLAR  WIND.  Off.  No.  565506  

M/V  POLAR  WOLF.  Off.  No.  266460  

M/V  LEOf^RD  M.  Off.  No.  252290 

M/V  GENE  DONLAP.  Off   No.  540227  

M/V  L.T.  CAMPBELL.  Off.  No.  510653 „ 

M/V  SEA  TRADER.  Off.  No.  573519  

M/V  POLAR  VENTURE,  Off.  No.  571565 

S/B  POLAR  TRADER.  Off.  No.  589397 

S/B  BANDON.  Off.  No.  284042  

S/B  ZPC-401.  Off.  No.  607224  

S/B  KVICHAK  TRADER.  Off.  h4o  538528  

S/B  BARANOF  TRADER.  Off.  No.  635398  .... 

S/B  NB165.  Off  No  277984  

S/B  NB200.  Off.  No.  279630  

S/B  SOUTHEAST  TRADER.  Off  No.  601253 
S/B  NUSHAGAK  TRADER.  Off  No  566207  .. 

S/B  KENAI  TRADER,  Off  f^.  645500  

S/B  NAKNEK  TRADER.  Off   No.  647441   

S/B  BRISTOL  BAY  TRADER.  Off   No  647441 


Specific  type 


Ocean  Tug 

Ocean  Tug 

Ocean  Tug 

Ocean  Tug 

Ocean  Tug 

Ocean  Tug 

Ocean  Tug 

Ocean  Freighter  

Ocean  Freighter  

Dry  Cargo  Barge  

Dry  Cargo  Barge  

Dry  Cargo/Oil  Barge 
Dry  Cargo/  Oil  Barge 

Dry  Cargo  Barge  

Dry  Cargo  Barge  

Dry  Cargo  Barge  

Dry  Ca/go  Barge  

Dry  Cargo  Barge  

Dry  Cargo  Barge  

Dry  Cargo  Barge  

Dry  Cargo  Barge  


Flag 
of 

reg- 
istry 


U.S. 
U.S. 
U.S. 


U.S. 


U.S. 
U.S. 
U.S. 
U.S. 

U.S. 


U.S. 
U.S. 


U.S. 
U.S. 
U.S. 
U.S. 
U.S. 
U.S. 
U.S. 


U.S. 
U.S. 
U.S. 


Owned/ 
leased 


Leased 
Leased 
Owr)ed 

Owned 

Leased 
Leased 
Leased 
Leased 

Owned 

Leased 
Owned 

Leased 
Leased 
Leased 
Owned 
Owned 
Leased 
Owned 

Leased 
Leased 
Owned 


Period  of 
charter 


Yearly  

Yearly  

Puget 
Sound& 
Alaska. 

Puget 
Sound& 
Alaska. 

Yearly  

Yearfy  

Yearly  

Yearly 

Puget 
Sound& 

Alaska. 

Yearly  

Puget 
Sound  & 
Alaska. 

Yearfy 

Yearfy  

Yearly  

Alaska.. 

Alaska.. 

Yearfy  

Puget 
Sound  & 
Alaska. 

Yearly  

Yearly  

Puget 
Sound  & 
Alaska. 


Area  of  operation 


Puget  Sound  &  Alaska. 
Puget  Sound  &  Alaska. 


Puget  Sound  &  Alaska. 
Puget  Sound  &  Alaska. 
Puget  Sound  &  Alaska. 
Puget  Sound.  Japan. 
Russia  &  Alaska. 


Puget  Sound  &  Alaska. 


Puget  Sound  &  Alaska. 
Puget  Sound  &  Alaska 
Puget  Sound  &  Alaska 


Puget  Sound  &  Alaska. 


Puget  Sound  &  Alaska 
Puget  Sound  &  Alaska. 


Other  Vessels  Owned  by  Northland  Services.  Inc. 


Vessel  name 


Type 


Si2e 


Age 


POLAR  BEAVER 
POUVR  SCOUT  . 
POUVR  CUB   


Tugboat 
Tugboat 
Tugboat 

POLAR  FOX I  Tugboat 

NB  150  

BRISTOL  BAY  TRADER 


Barge 
Barge 


45  n 

39  n 

44  ft 

55  ft 

150nx48ft 
300ltx90fl 


1945 
1964 
1945 
1968 
1967 
1984 


Sea  Tradnr  notod  that  tho  only  other  vessel  operated  by  Northland  prior  to  August  9.  1995  was  the  SEA  TRADER. 
The  ma.ximum  carrying;  capai  itv  of  the  SEA  TRADER  is  164  TEU  (116  TEU  at  11.5  mt/TEU)  and  1204  light  tons. 
The  nuiiiher  of  sailings  and  ports  called  by  the  SEA  TRADER  for  the  one-year  period  prior  to  August  9.  1995  is 
set  forth  in  Table  3. 
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Table  3.— Northland  Services,  Inc.,  for  vessel  SEA  TRADER 

(A  voyage  recap  of  noncontiguous  domestic  trade  service  for  one  year  prior  to  August  9, 1995] 


Depart 


1/12/95 

1/18/95 

1/20/95 

1/28/95 

2/4/95  . 

2J9/95  . 

2/14/S6 

2/26/95 

3/7/95  . 

3/12/95 

6/10/95 

7/16/95 

9/3/95  . 


CapcKity 


164  TEU 
164  TEU 
164  TEU 
164  TEU 
164  TEU 
164  TEU 
164  TEU 
164  TEU 
164  TEU 
164  TEU 
164  TEU 
164  TEU 
164  TEU 


and  1204  LT 
and  1204  LT 
and  1204  LT 
and  1204  LT 
and  1204  LT 
and  1204  LT 
and  1204  LT 
and  1204  LT 
and  1204  LT 
and  1204  LT 
and  1204  LT 
and  1204  LT 
and  1204  LT 


Itinerary 


ST.PAUL/ST.GEOJDUTCH  HARBOR/ST.GEOTtXrrCH  HARBOR. 

ST.PAUL/DUTCH  HARBOR. 

ST.PAUL/ST.GEO. 

ST.PAUL/DUTCH  HARBOR/ST.GEOTDUTCH  HARBOR. 

ST.PAUL/DUTCH  HARBOR/ST.GEO. 

ST.PAUL/DUTCH  HARBOR/ST.GEO. 

ST.PAUL/DUTCH  HARBOR/SITKA/ST.GEO. 

ST.PAUUDUTCH  HARBORA-ANAGA  BAY/DUTCH  HARBOR. 

ST.PAUL/DUTCH  HARBOR/ST.GEO. 

ST.PAUL/K0DIAK/KETCHIKAN/SEATTLE/PETR0,RU5/1 2/95 

DUTCH  harbor/naknek/tomakomai,ja/petro,ru. 

DUTCH  HARBOR/KETCHUKAN/SEATTLE. 
DUTCH    HARBOR/KORSAKOV/PETROSAKH    REFINERY/ 
KORSAKOV. 


With  respect  to  Northland's  scheduled  service  to  Southeastern  Alaska  for  the  one-year  period  prior  to  July  1,  1992, 
the  vessels  and  their  carrying  capacity  were  as  follows  in  table  4. 

TABLE  4.— WORTHLAND  SERVICES,  INC.,  SCHEDULED  SERVICE 
[A  voyage  recap  of  tug/barge  sennces  to  all  points  in  Southeastem  Alaska  one  year  prior  to  July  1 ,  1992] 


Frequency 


2  weeks 
2  weeks 


Sailings 
per 
year 


26 
26 


Barge 


NUSHAGAK  TRADER 
KWIGAK  TRADER 


TEU 
cap 


336 
320 


Any  person,  firm  or  corporation 
having  any  interest  in  the  application 
for  section  656  consent  and  desiring  to 
submit  comments  concerning  Sea- 
Trader's  request  must  by  5:00  PM 
December  20, 1996  (30  days  after  the 
date  of  publication]  file  comments  in 
triplicate  to  the  Secretary,  Maritime 
Administration,  Room  7210,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590. 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  15. 1996. 
Joel  C  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  96-29697  Filed  11-19-96;  8:45  am] 

BILUNQ  CODE  4t10-«1-P 


Research  and  Special  Programs 
Administration 

[Notice  No.  96-23] 

Intemational  Standards  on  the 
Transport  of  Dangerous  Gk>ods;  Public 
Meeting 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA).  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  report  on 
the  results  of  the  nineteenth  session  of 


the  United  Nation's  Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods  (UNCOE)  and  to  discuss  Uie  work 
program  for  U.S.  participation  in 
meetings  of  the  UN  Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods  and  its  Sub-Committees  during 
the  1997-1998  biennium. 
DATES:  The  public  meeting  will  be  held 
December  17, 1996  at  9:30  a.m. 

ADDRESSES:  Room  8236-8240,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Frits 
Wybenga,  Intemational  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Safety,  Department  of 
Transportation,  Washington,  DC  20590; 
(202) 366-0656. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  will  be 
to  (1)  review  the  outcome  of  the 
nineteenth  session  of  the  UNCOE  held 
irom  December  2-11, 1996  in  Geneva 
Switzerland  and  the  progress  made  in 
completing  the  1995-1996  work 
program  (2)  to  begin  preparation  for  U.S. 
participation  in  meetings  of  the  UN 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  and  its  Sub- 
Committees  during  the  1997-1998 
biennium.  Topics  to  be  covered  during 
the  public  meeting  include  matters 
related  to  amendments  adopted  in  the 
tenth  revised  edition  of  the  UN 


Recommendations  on  the  Transport  of 
Dangerous  Goods,  restructuring  the  UN 
Recommendations  into  a  model  rule, 
criteria  for  environmentally  hazardous 
substances,  review  of  intermodal 
portable  tank  requirements,  review  of 
the  requirements  appUcable  to  small 
quantities  of  hazardous  materials  in 
transport  (limited  quantities), 
classification  of  individual  substances, 
requirements  for  bulk  and  non-bulk 
packagings  used  to  transport  hazardous 
materials,  requirements  for  inhalation 
toxicity  materials,  infectious  substance 
requirements  and  intemational 
harmonization  of  classification  criteria 
and  labeling. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

Copies  of  documents  submitted  to  the 
nineteenth  session  of  the  UNCOE  may 
be  obtained  from  RSPA  or  be 
downloaded  from  the  Internet  at  http:/ 
/info.itu.ch/itudoc/un/editrans/dgdb/ 
dgsubco.html.  A  listing  of  these 
documents  is  available  on  the 
Hazardous  Materials  Information 
Exchange  (HMIX).  RSPA's  computer 
bulletin  board  or  through  the  "Other 
Web  Sites  of  Interest"  link  on  the  Office 
of  Hazardous  Materials  Safety's 
homepage  (http://ctil.volpe.dot.gov/ 
ohm)  on  the  Internet.  Documents  may 
also  be  ordered  by  contacting  RSPA's 
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Dockets  Unit  (202-366-5046).  For  more 
information  on  the  use  of  the  HMIX 
system,  contact  the  HMLX  information 
center.  1-800-PLANFOR  (752-6367);  in 
Illinois.  1-800-367-9592:  Monday 
through  Friday.  8:30  a.m.  to  5:00  p.m. 
Central  time.  For  information  on  the 
Office  of  Hazardous  Materials  Safety's 
Homepage  contact  Kevin  Cobum  at 
202-366-4555. 

Issued  in  Washington.  DC.  on  Novmnber 
11.1996. 
AUml.  Robnta, 

Associate  Administrator  for  Hazardous 
Materials  Safety 

(FR  Doc.  96-29678  Filed  11-19-96:  8:45  ami 
MLUNQ  COM  m%»-m-* 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenua  Sarvloe 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  96-62 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  96-52,  Acceptance 
Agents  (IRB  1996-48). 
DATES:  Written  comments  should  be 
received  on  or  before  fanauary  21.  1997. 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  C^rol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Acceptance  Agents. 

OMB  Number:  1545-1499. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-52. 

Abstract:  Revenue  Procedure  96-52 
describes  application  procedures  for 
becoming  an  acceptance  agent  and  the 


requisite  agreement  that  an  agent  must 
execute  with  the  Internal  Revenue 
Service. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  not-for- 
profit  institutions.  Federal  Government, 
and  state,  local  or  tribal  government. 

Estimated  Number  of  Respondents: 
12.825. 

Estimated  Time  Per  Respondent:  3 
hours.  12  minutes. 

Estimated  Total  Annual  Burden 
Hours:  4\. 006. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 


REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  12.  1996. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer 

|FR  Dcx  96-29662  Filed  11-19-96;  8:45  am) 

■ILUNO  COOC  4C30-O1-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Agsncy  Infonnatton  CcUactlon: 
SubmlaakNi  tor  OMB  R«vlsw; 
Comment  Rscjusst 

AQENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Af&iirs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number  None  assigned. 

Title  and  Form  Number:  State 
Application  for  Interment  Allowance 
Under  38  U.S.C.  Chapter  23,  VA  Form 
21-530a. 

Type  of  Review:  New  collection. 

Need  and  Uses:  The  information  is 
requested  imder  the  authority  of  Title  38 
U.S.C,  2303,  which  authorizes  payment 
to  a  State  of  the  sum  of  Si  50  as  a  plot 
or  interment  allowance  for  the  burial  of 
an  eligible  veteran  in  a  cemetery  owned 
by  that  State  and  used  solely  for  the 
interment  of  persons  eligible  for  burial 
in  a  national  cemetery. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  20.000 
houre. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
40,000. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045A4),  E)epartment 
of  Veterans  Affaire,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
(202) 273-8015. 

Comments  and  reconunendations 
concerning  the  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building.  Room  10235, 
Washington,  DC  20503,  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  b^ore 
December  20, 1996. 

FOR  FURTHER  INFORMATXM  CONTACT:  Ron 
Taylor,  VA  Clearance  OflRcer  (045A4), 
(202) 273-8015. 

Dated:  C)ctol>er  31. 1996. 
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By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  96-29617  Filed  11-19-96;  8:45  am] 
HLLMQ  COOE  •S20-ei-P 


Agency  Information  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
A^airs. 

action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Afiairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0066. 

Title  and  Form  Number:  Request  to 
Employer  for  Employment  Information 
in  Connection  with  Claim  for  Disability 
Benefits,  VA  Form  29-459. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  OMB 
approval  has  expired. 

Need  and  Uses:  The  form  will  be  used 
to  request  employment  information  in 
connection  with  a  claim  for  disability 
insurance  benefits. 

Affected  Public:  Individuals  or 
households;  required  to  obtain  or  retain 
benefits. 

Estimated  Annual  Burden:  862  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
5,167. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045 A4),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW,  Washington.  DC  20420, 
(202) 273-8015. 

Comments  and  recommendations 
concerning  the  submission  should  be 
directed  to  VA's  OMB  Desk  Officer. 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  20, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor.  VA  Clearance  Officer  (045A4), 
(202)  273-8015. 


Dated:  October  31, 1996. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  96-29618  Filed  11-19-96;  8:45  am] 
WLLMG  CODE  8320-01-P 


Agency  Infomtatlon  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0198. 

Title  and  Form  Number:  Application 
for  Annual  Clothing  Allowance,  VA 
Form  21-8678. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Need  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  to 
determine  if  the  veteran  has  established 
entitlement  to  a  clothing  allowance 
payment. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,120 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
6,720. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045 A4),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
(202)  273-8015. 

Comments  and  recommendations 
concerning  the  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  (202)  395-4650. 
Do  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  E)esk  Officer  on  or  before 
December  20, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202)  273-8015. 

Dated:  October  31, 1996. 


By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
[FR  Doc.  96-29619  Filed  11-19-96;  8:45  am] 

MLUNQ  CODE  tSlfr-OI-P 


Agency  Information  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0399. 

Title  and  Form  Number:  Student 
Beneficiary  Report— REPS,  VA  Form  21- 
8938. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  ana  Uses:  The  form  is  used  to 
verify  that  an  individual  who  is 
receiving  the  REPS  (Restored 
Entitlement  Program  for  Survivore) 
benefits  based  on  schoolchild  status  is 
in  fact  enrolled  full-time  in  an  approved 
school  and  is  otherwise  eligible  for 
continued  benefits.  The  form  is  released 
each  March  and  sent  to  all  student 
beneficiaries.  If  the  form  were  not  used, 
payments  would  continue  to  be  made  to 
ineligible  payees  and  substantial 
overpayments  would  result. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,767 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
5,300. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor.  VA 
Clearance  Officer  (045A4),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
(202)  273-8015. 

Comments  and  recommendations 
concerning  the  submission  should  be 
directed  to  VA's  OMB  Desk  Officer. 
Allison  Eydt.  OMB  Human  Resources 
and  Housing  Branch.  New  Executive 
Office  Building.  Room  10235, 
Washington,  DC  20503,  (202)  395-4650. 
DO  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
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OMB  Desk  Officer  on  or  before 
December  20.  1996 

rem  FURTHER  INFORMATION  CONTACT:  Ron 
Tavlor,  VA  Clearance  Officer  (045A4). 
(202)  273-8015 

Dated  October  31,  1996 

By  direction  of  the  Secretary. 
Donald  L.  N«Uaon. 

Dirifctor.  Information  Management  Service. 
|FR  Doc   96-29620  Filed  1 1-J9-96.  8:45  am) 
MLUNQ  CXXX  tUS-OI-P 


Agency  Infonnation  Coll«ctk>n: 
SubmlMion  for  OMB  R«v<««v; 
ComnfMnt  R«qu— t 

AOCNCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35) 

OMB  Control  Number:  2900-0251. 

Title  and  Form  Number:  Request  to 
Lender  for  Status  of  Loan  Account — 
LCS.  VA  Form  26-8778 

Type  of  Review:  Extension  of  a 
currently  appnived  collection. 

Need  and  Uses:  The  form  is  used  to 
collect  information  from  the  servicer 
and  it  serves  as  a  code  sheet  to  input 
data  in  the  automated  Liquidation  and 
Claims  System  (LCS)  The  form  is 
computer-generated  and  sent  directly  to 
the  servicer  of  the  loan  The  servicer 
completes  its  portion  and  sends  the 
form  to  the  VA  n^gional  officer  having 
responsibility  for  the  loan   Upon  receipt 
of  the  form,  the  VBA  takes  whatever 
action  is  necessary  to  properly  service 
the  loan 

Affected  Public  Business  or  other  for- 
profit. 

Estimated  Annual  Burden   29.167 
hours. 

Estimated  Averaffe  Burden  Per 
Respondent  I  hours 

Fre<]uencY  of  Response.  On  occasion 

Estiniated  Number  of  Respondents 
175,000 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045A4),  [Apartment 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
(202)  273-8015 

(ximraents  and  recommendations 
concerning  the  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 


and  Housing  Branch.  New  Elxecutive 
Office  Building.  Room  10235. 
Washington.  DC  20503.  (202)  39S-4650. 
DO  not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  20.  1996. 

FOR  FURTHER  INFORMATKJN  CONTACT:  Ron 
Taylor.  VA  Clearance  Officer  (045A4). 
(202) 273-8015. 

Dated:  October  31,  1996. 

By  direction  of  the  Secretary. 
Donald  L.  Ncikoa. 

Director.  Information  Management  Service. 
IFR  Doc  96-29621  Filed  ll-l»-96;  845  am) 

■tLLMQ  COM  OW-n-P 


Agency  Infonnation  Colloctton: 
Submission  for  OMB  Rsvlew; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 

OMB  Control  Number:  2900-0104. 

Title  and  Form  Number:  Report  of 
Accidental  Injury  in  Support  of  Claim 
for  Compensation  or  Benefits.  VA  Form 
21-4176 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  in 
support  of  claims  for  disability  benefits 
based  on  a  disability  which  is  the  result 
of  an  accident.  The  information  given  by 
the  veteran  is  used  as  a  source  to  gather 
specific  data  regarding  the  accident  and 
to  afford  the  veteran  an  opportunity  to 
provide  information  from  his  or  her  own 
knowledge  regarding  the  accident. 

Affected  Public:  Individuals  or 
households 

Estimated  Annual  Burden:  2,200 
hours 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion 

Estimated  Number  of  Respondents: 
4,400 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor.  VA 
Clearance  Officer  (045A4).  Department 
of  Veterans  Affairs.  810  Vermont 
Avenue.  NW.  Washington.  DC  20420. 
(202)  273-8015. 


Comments  and  recommendations 
concerning  the  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building.  Room  10235. 
Washington,  DC  20503  (202)  395-^650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Camments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  20,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor.  VA  Clearance  Officer  (045A4). 
(202) 273-8015. 

Dated:  October  31. 1996. 

By  direction  of  the  Secretary. 
Donald  L.  Neilaon, 

Director.  Information  Management  Service. 
IFR  Doc.  96-29622  Filed  11-19-96;  8:45  am) 
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Agency  Information  Collection: 
SutMnlsslon  for  OMB  Review; 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 

OMB  Control  Number:  2900-0379. 

Title  and  Form  Number:  Work-Study 
Time  Record  (Student  Services).  VA 
Form  22-8690. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information  is 
used  to  ensure  that  the  amount  of 
benefits  payable  to  the  student  who  is 
pursuing  work-study  is  correct.  Without 
the  information,  the  VBA  would  not 
have  a  basis  upon  which  to  make 
payment. 

Affected  Public:  State.  Local  or  Tribal 
Covermnent;  Individuals  or  households; 
Business  or  other  for-profit;  Not-for- 
profit  institutions. 

Estimated  Annual  Burden:  12,975 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
51.900. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045A4).  Department 
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of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
(202) 273-8015. 

Coniments  and  recommendations 
concerning  the  submission  should  be 
directed  to  VA's  OMB  Desk  Officer. 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Convnents  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
December  20, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4). 
(202) 273-8015. 

Dated:  October  31. 1996. 

By  direction  of  the  Secretary. 
Donald  L.  fMlaoa, 

Director,  Information  Management  Service. 
ira  Doc.  96-29623  Filed  11-19-96;  8:45  am) 

MLUNQ  OOOf  me-01-P 


Wednesday 
November  20,  1996 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  75 

Acid  Rain  Program;  Continuous  Emission 
Monitoring  Rule  Technicai  Revisions; 
Finai  Ruie 


59142  Federal  Registei  /  Vol.  61.  No.  225  /  Wednesday.  November  20.  1996  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  75 

[FRL-«e60-7] 
RIN20eO-AFSS 

Add  Rain  Program;  Continuous 
Emiaalon  Monttof  ing  Rule  Technical 
Reviaiona 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACnow:  FiraJ  rule 

summary:  Title  IV  of  the  Clean  Air  Act 
(CAA  or  the  Act),  as  amended  by  the 
Clean  Air  Act  Amendments  of  1990. 
authorizes  the  Environmental  Protection 
Agency  (EPA  or  Agency)  to  establish  the 
Acid  Rain  Program.  TTie  Acid  Rain 
Program  and  the  provisions  in  today's 
final  rule  benefit  the  environment  by 
preventing  the  serious,  adverse  effects  of 
acidic  deposition  on  natural  resources, 
ecosystems,  materials,  visibility,  and 
public  health.  The  program  does  this  by 
setting  emissions  limitations  to  reduce 
acidic  deposition  precursor  emissions. 
On  January  11.  1993.  the  Agency 
promulgated  final  rules,  including  the 
final  continuous  emission  monitoring 
(CEM)  rule  under  title  IV.  On  May  17. 
1995.  the  Agency  published  a  direct 
£nal  rule  to  mal^e  the  implementation  of 
the  program  simpler.  Furthermore,  on 
May  17.  1995  the  Agency  published  an 
interim  final  rule  ai:d  took  comment  on 
the  provisions  in  the  interim  final  rule. 

In  this  firal  rule,  EPA  is  amending 
certain  provisions  of  the  CEM 
regulations  in  response  to  public 
comments  received  on  the  direct  final 
and  interim  final  rules.  These 
amendments  will  streamline  the  rule 
and  increase  implementation  flexibility 
fc  r  the  affected  industry. 
DATES:  Effective  Date.  This  final  rule 
shall  become  effective  on  December  20. 
1996. 

Incorporation  by  Reference.  The 
incorporttion  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  20.  1996. 
AOORESSeS:  Docket  No  A-94-16. 
containing  supporting  information  used 
in  developing  the  final  rule,  is  available 
for  public  inspection  and  copying  at  the 
following  address;  Air  and  Radiation 
Docket  and  Information  Center  (6102). 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.  Washington.  DC 
20460  ""l.e  docket  is  k>C4:itd  in  Room 
M-1500.  Waterside  Mall  (ground  (looi) 
and  may  be  in.'pected  from  8:30  a.m.  to 
noon,  and  from  1  to  3  p.m.,  Monday 
through  Friday.  Copies  of  infonnation  in 


the  docket  may  be  obtained  by  request 
from  the  Air  Docket  by  calling  (202) 
260-7548.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jennifer  Macedonia,  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agencv.  401  M  Street  SW.  Washington. 
DC  20460.  telephone  number  (2C2)  233- 
9180. 

SUPPtEM^ARY  IMFORMATXM:  The  EPA 
is  revising  the  CEM  provisions  as  a  final 
rule  because  the  Agency  has  already 
taken  comment  on  the  provisions  that 
are  being  revised.  The  infonnation  in 
this  preamble  is  organized  as  fallows: 

I.  Regulated  Entities 

II.  Background  and  Summary  of  the  Final 

Rule 
m.  Rationale 

A.  Revising  the  Daily  Assessment 
Procedures  Set  Forth  in  the  Interim  Final 
Rule 

1.  Unit  Operation  During  Daily  Calibration 
Error  Tests 

2.  Unit  Operation  During  Daily  Flow 
Monitor  Interferenca  Checks 

3.  Quality  Assurance  of  Data  Following 
Daily  Calibration  Error  Tests 

4.  Quality  Assurance  of  Data  Following 
Daily  Flow  Interference  Checks 

5.  Summary  of  Structure  and  Regulatory 
Changes  to  Section  2  of  Appendix  B 

B.  Revising  the  Monitoring  Methods  for 
Units  with  SOj  CEMS  During  Hours 
When  the  Unit  is  Only  Burning  Gaseous 
Fuels 

1 .  SO]  Monitoring  During  Combustion  of 
Gas  for  Units  with  SOj  CEMS 

2.  SO2  Concentration  Missing  Data  During 
Gas  Combustion 

C.  Clarifying  the  Procedures  for  Performing 
Cycle  Time  Tests 

D.  Revising  the  Reporting  of  Scrubber 
Parameters  and  Missing  Data  for  Add-on 
Emission  Controls 

E.  Clarifying  the  Procedures  Dealing  with 
the  Use  of  Method  9  Instirad  of 
Continuous  Opacity  Monitors  on  Bypass 
Stacks 

F  Addressing  Minor  Comments  on  the 

Direct  Final  Rule 
1   Use  of  AGA  Report  No.  7 

2.  Provisions  for  Rep)orting  and  Monitoring 
of  Subtracted  Emissions  at  a  Common 
Stack 

3.  Heat  Input  Apportionment  at  Common 
.Stacks 

4  Recertification  of  Opacity  Monitoring 

Systems 
G.  Addressing  Ccmments  on  RATA 

Notifications 
IV.  Impiact  Analyses 
A.  Executive  Order  12866 
B  Unfunded  Mandates  Act 
C.  Paperwork  Reduction  Act 
D  Regulatory  Flexibility  Act 
E.  Snail  Business  Regulatory  Enforcement 

I  31  mess  Act 

I.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  fossil  fuel-fired  utility  boilers 


and  turbines  that  serve  a  generator 
which  generates  electricity  for  sale. 
Regulated  categories  and  entities 
include: 


Category 

Examples  of  ragutated  entities 

Industry  .... 

Electric  UtiMy  Boilers  and  Tur- 
bines. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Ttiis  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
Listed  in  the  t<ible  could  also  be 
regulated.  To  determine  whether  your 
(facility,  company,  business, 
organization,  etc.)  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §§  72.6.  72.7 
and  72.8  of  title  40  of  the  Code  of 
Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particidar  entity,  consult 
the  person  listed  in  the  preceding  "For 
Further  Information  Contact"  section. 

n.  Background  and  Summary  of  the 
Final  Rule 

Title  rV  of  the  Act  reqiures  the  EPA 
to  establish  an  Acid  Rain  Program  to 
reduce  the  adverse  effects  of  acidic 
deposition.  On  January  11,  1993.  the 
Agency  promulgated  final  rules 
implementing  the  program,  including 
the  General  Provisions  of  the  Permits 
Regulation  and  the  CEM  rule  (58  FR 
3590-3766).  Technical  corrections  were 
published  on  June  23,  1993  (58  FR 
34126)  and  July  30,  1993  (58  FR  40746- 
40752).  A  notice  of  direct  final 
rulemaking  and  a  notice  of  interim  final 
rulemaking  making  further  changes  to 
the  regulations  were  published  on  May 
17.  1995  (60  FR  26510  and  60  FR  26560, 
respiectively).  There  are  several 
provisions  in  the  interim  final  rule  that 
will  expire  on  January  1,  1997. 
Therefore,  this  final  rule  addresses  these 
provisions  that  will  expire,  reaffirms 
several  provisions  of  the  interim  final 
rule  that  are  not  changing  and  revises 
sections  of  the  interim  final  rule  based 
on  comments.  The  final  rule  also 
modifies  a  few  provisions  of  the  direct 
final  rule  on  which  the  Agency  received 
comments. 

The  issues  addressed  by  this  final  rule 
are:  (1)  Revising  the  daily  assessment 
procedures  set  forth  in  the  interim  final 
rule,  (2)  revising  the  monitoring 
methods  for  units  with  sulfur  dioxide 
(SO2)  continuous  emission  monitoring 
systems  (CEMS)  during  hours  when  the 
unit  is  only  burning  gaseous  fuels,  (3) 
clarifying  the  procedures  for  performing 
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cycle  time  tests  (appendix  A,  section 
6.4),  (4)  revising  the  reporting  of 
scruUMr  parameter  ranges  in  the 
monitoring  plan,  (5)  clarifying  the 
procedures  dealing  with  the  use  of 
Reference  Method  9  instead  of 
continuous  opacity  monitoring  systems 
(COMS)  on  bypass  stacks,  (6)  addressing 
minor  comments  on  the  direct  final  rule 
and  (7)  addressing  conmients  on  RATA 
notifications. 

This  final  rule  addresses  the  following 
sections.  Section  75.6,  "Incorporation 
by  reference,"  is  revised  to  incorporate 
the  American  Gas  Association  (AC*A) 
"AGA  Report  Number  7."  This  change 
is  being  made  in  response  to  comments 
received  on  the  direct  final  rule  and 
petitions  received  and  approved  by  the 
Agency  to  use  "AGA  Report  Number  7." 

Sections  75.11  (e)  ana  (g),  "Specific 
provisions  for  monitoring  SO2  emissions 
(SOz  and  flow  monitors),"  as  established 
by  the  interim  final  rule,  expire  on 
January  1, 1997.  The  provisions  in 
§  75.11(a)  were  suspended  from  July  17, 
1995  through  December  31, 1996.  In  this 
final  rule,  §§  75.11  (a),  (d),  and  (e)  are 
being  revised  and  §  75.11(g)  is  being 
removed  based  on  conunents  on  the 
interim  final  rule. 

Section  75.16,  "Special  provisions  for 
monitoring  emissions  from  common, 
bypass  and  multiple  stacks  for  SO2 
emissions  and  heat  input 
determinations,"  §  75.18,  "Specific 
provisions  for  monitoring  emissions 
from  common  and  bypass  stacks  for 
opacity,"  and  §  75.20,  "Certification  and 
recertification  requirements,"  are  being 
revised  in  response  to  comments 
received  on  the  direct  final  nde. 

Section  75.21(f),  "QuaUty  asstnance 
and  quaUty  control  requirements,"  as 
estabUshed  by  the  interim  final  rule, 
expires  January  1, 1997.  The  provisions 
in  §  75.21(a)  were  suspended  fit>m  July 
17,  1995  through  December  31, 1996.  In 
this  final  nde,  §  75.21(a)  is  revised  and 
§  75.21(f)  is  deleted  based  on  comments 
on  the  interim  final  rule.  Section 
75.21(d),  "Notification  for  periodic 
relative  accuracy  test  audits,"  is  added 
based  on  comments  received  on  the 
direct  final  rule. 

Section  75.30(d),  "General 
provisions,"  is  revised  based  on 
comments  received  on  this  section  from 
the  interim  final  rule.  Section  75.30(e) 
remains  in  effect  trom  the  interim  final 
rule  with  no  changes. 

Section  75.32(an4).  "Determination  of 
monitoring  data  availability  for  standard 
missing  data  procedure,"  as  established 
by  the  interim  final  rule,  expires  January 
1, 1997.  The  provisions  in  §  75.32(a)(3) 
were  suspended  from  July  17, 1995 
through  December  31, 1996.  In  this  final 
rule.  §  75.32(a)(3)  is  revised  and 


§  75.32(a)(4)  is  deleted  baaed  on 
comments  on  the  interim  final  rule. 

Sections  75.34  (a),  (b).  (c),  and  (d), 
"Units  with  add-on  emission  controls," 
§  75.53(d),  "Monitoring  plan,"  §§  75.55 
(b)  and  (e),  "General  recordkeeping 
provisions  for  specific  situations," 
§§  75.56  (a),  (c).  and  (d),  "Certification, 
quality  assurance  and  quality  control 
record  provisions,"  and  §  75.66(f), 
"Petitions  to  the  Administrator,"  are 
revised  ibased  on  comments  on  the 
interim  final  rule.  Section  75.61(a)(5),  ' 
"Periodic  relative  accuracy  test  audits," 
is  added  based  on  comments  received 
on  the  direct  final  rule.  Sections  75.64 
and  75.66(e)  remain  in  effect  from  the 
interim  final  nde  with  no  changes. 

Sections  6.3.3  and  6.3.4  in  appendix 
A  of  part  75,  "Pollutant  concentration 
monitor  and  CO3  or  O2  monitor  7-day 
calibration  error  test"  and  "Flow 
monitor  7-day  caUbration  error  test," 
respectively,  as  established  by  the 
interim  final  rule,  expire  January  1, 
1997.  The  provisions  in  sections  6.3.1 
and  6.3.2  of  appendix  A  were 
suspended  from  Jvdy  17, 1995  through 
December  31, 1996.  In  this  final  rule, 
sections  6.3.1  and  6.3.2  of  appendix  A 
are  deleted,  section  6.3.3  is  revised,  and 
sections  6.3.3  and  6.3.4  of  appendix  A 
of  the  interim  final  rule  are  redesignated 
as  sections  6.3.1  and  6.3.2. 

Section  6.4.1  of  appendix  A,  "Cycle 
time  test,"  as  establi^ed  by  the  interim 
final  rule,  expires  January  1, 1997.  The 
provisions  in  section  6.4  of  appendix  A 
were  suspended  from  July  17, 1995 
through  December  31, 1995.  In  this  final 
rule,  section  6.4  of  appendix  A  is 
revised  and  section  6.4.1  of  appendix  A 
is  deleted  based  on  comments  on  the 
interim  final  rule. 

Appendix  B  to  part  75  is  amended  by 
adding  section  1.6,  "Parametric 
monitoring  for  tmits  with  add-on 
emission  controls".  This  addition  is 
based  on  comments  received  on  the 
interim  final  nde. 

Section  2.1.7  of  appendix  B,  "Daily 
assessments,"  as  established  by  the 
interim  final  rule,  expires  January  1, 
1997.  The  provisions  in  section  2.1  of 
appendix  B  were  suspended  frt)m  July 
17, 1995  through  December  31, 1995.  In 
this  final  nde,  sections  2.1  and  2.1.1  of 
appendix  B  are  revised,  sections  2.1.1.1 
and  2.1.1.2  are  added,  section  2.1.2  is 
deleted,  section  2.1.3  is  redesignated  as 
section  2.1.2,  the  new  section  2.1.2  is 
revised,  sections  2.1.4  and  2.1.5  are 
redesignated  as  sections  2.1.3  and  2.1.4, 
respectively;  sections  2.1.5,  2.1.5.1  and 
2.1.5.2  are  added,  and  section  2.1.7  of 
appendix  B  is  deleted  based  on 
comments  on  the  interim  final  rule. 

Appendix  D  of  part  75,  "Optional  SO2 
emissions  data  protocol  for  gas-fired  and 


oil-fired  units,"  is  amended  by  revising 
section  2.1.5.1  based  on  comments  on 
the  direct  final  rule. 

Section  7  of  appendix  F  of  part  75. 
"Procedures  for  SO3  mass  Amie«i>m«  at 
units  vtrith  SO2  continuous  emission 
monitoring  systems  during  the 
combustion  of  gaseous  fuel,"  is  revised 
based  on  comments  received  on  the 
interim  final  rule. 

m.  Rationale 

A.  Revising  the  Daily  Assessment 
Procedures  Set  Forth  in  the  Interim 
Final  Rule 

This  section  addresses  several  issues 
related  to  the  frequency  of  performing 
daily  assessments  (i.e.,  daily  calibration 
error  tests  and  flow  interference  checks) 
for  the  purpose  of  quality  assuring  data 
irom  CEMS  and  flow  monitoring 
systems.  Based  on  comments  received 
on  the  May  17, 1995  interim  final  rule, 
section  2  of  appendix  B  is  revised  in 
today's  rule  with  respect  to  four  main 
issues.  The  first  issue  deals  with  unit 
operation  during  daily  calibration  error 
tests  of  gas  and  flow  monitoring  systems 
and  is  discussed  in  section  A.l  below. 
The  second  issue  deals  with  imit 
operation  during  interference  checks  of 
flow  moiutoring  systems  and  is 
addressed  in  section  A.  2  below.  The 
third  issue  deals  with  quahty  assiuance 
of  data  with  respect  to  daily  calibration 
error  tests  and  is  described  in  section 
A.3  below.  The  final  issue  deals  with 
quality  assurance  of  data  with  respect  to 
daily  flow  interference  checks  and  is 
discussed  in  section  A.4  below.  In 
addition,  the  stnictiual  and  regulatory 
changes  that  have  been  made  to  section 
2  of  appendix  B  are  described  in  detail 
in  section  A.5  below. 

1.  Unit  Operation  Ehiring  Daily 
Cahbration  Error  Tests 

Background:  This  issue  is  related  to 
the  daily  cahbration  error  tests  required 
for  CEMS  and  flow  monitoring  systems 
under  section  2  of  appendix  B  of  part 
75.  The  following  provisions  of  the 
January  11.  1993  fbial  nde  required  the 
affected  unit  to  be  operating  during 
daily  cahbration  error  tests:  section 

2.1.1  of  appendix  B  and  sections  6.1  and 

6.3.2  of  appendix  A.  The  May  17, 1995 
interim  final  rule  reaffirmed,  both  in  the 
preamble  at  60  FR  26564-65  and  in 
section  2.1.7  of  appendix  B,  the 
requirement  to  perform  daily  caUbration 
error  tests  of  gas  monitors  and  flow 
monitors  while  the  unit  is  operating. 

Cahbration  error  tests  are  required  to 
be  performed  while  the  unit  is  operating 
because  readings  from  the  CEMS  and 
flow  monitoring  systems  are  affected  by 
temperature  and  pressure  conditions 
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(See  Docket  A-96-16.  Item  n-D-39,  Log 
of  telephone  converMtion  between  )on 
Konings.  WEPCo,  and  M.  Sheppard. 
EPA.  on  EPA'9  calibration  error  test 
policy,  April  13.  1994.)  Section  6.3.1  of 
appendix  A  of  the  January  11, 1993  final 
rule  and  section  6.3.3  of  appendix  A  of 
the  May  17, 1995  interim  final  rule  both 
affirm  that  the  calibration  error  test  of  a 
CEMS  is  to  be  a  test  of  the  entire 
monitoring  system,  not  just  a  test  of  the 
analyzer.  At  least  a  portion  of  the 
sampling  interface  of  a  CEMS  is  directly 
exposed  to  stack  conditions.  Since  there 
is  a  significant  variation  in  stack 
temperature  and  pressure,  depending  on 
whether  or  not  the  unit  is  in  operation. 
CEMS  readings  can  vary  accotdingly. 
Therefore,  to  ensure  accurate  CEMS 
measurements,  calibration  error  tests 
should  be  performed  imder  the  same  or 
similar  conditions  as  when  emission 
data  are  collected  by  the  CEMS. 

Issue:  During  the  public  comment 
period  for  the  interim  final  rule,  some 
commenters  raised  concerns  about  the 
requirement  to  perform  daily  calibration 
error  tests  while  the  unit  is  operating. 
(See  Docket  A-94-16.  Items  V-D-04.  V- 
D-07.  V-D-09.  V-D-11,  V-O-13,  V-D- 
14,  and  V-D-15.)  Commenters 
mentioned  that  monitoring  technologies 
exist  which  are  capable  of  minimizing 
the  effects  of  pressure  and  temperature 
regardless  of  unit  operation.  Therefore, 
for  some  monitoring  systems, 
calibration  error  test  results  should  not 
be  affected  by  the  operation  or  non- 
operation  of  the  unit.  The  commenters 
requested  that,  to  assist  them  in  meeting 
the  part  75  quality  assurance 
requirements,  and  to  minimize  the  loss 
of  concentration  and  flow  data,  EPA 
allow  daily  calibration  error  tests  to  be 
performed  while  the  unit  is  not 
operating.  Some  commenters  provided 
data  showing  a  history  of  successful  off- 
line calibrations.  Other  commenters 
mentioned  specific  monitoring 
technologies  capable  of  performing 
valid  off-line  calibration  error  tests  (e.g.. 
fully  extractive  systems  with 
measurement  on  a  dry  basis,  and 
dilution  extractive  systems  with  heated 
probes  and  pressure  compensation) 

(A.  lahnke,  PhD.  an  authority  on  GEM 
technology,  identified  the  following 
technologies  which,  if  used  properly, 
could  minimize  the  effects  of 
temperature  and  pressure:  (I)  fully 
extractive  dry  systems  in  which  the 
calibration  gas  is  not  injected  prior  to  an 
external  probe  filter.  (2)  ex-situ  dilution 
systems  with  an  accurate  pressure 
compensation  algorithm,  and  (3)  in- 
stack  dilution  systems  with  a  heated 
probe  maintained  at  constant 
temperature  and  with  accurate  pressure 
compensation  (See  [)ocket  A-94-16. 


Item  II-C-7,  "Further  comments  on 
Continuous  Emission  Monitoring  (CD4) 
System  Calibration  Error  Checks  fbr 
Unit  Off-Une/Chi-line  Conditions."  ).A. 
Jahnke,  PhD,  Source  Technology 
Associates.) 

Response:  The  EPA  agrees  with  the 
commenten  that  some  types  of  CEMS 
are  capable  of  minimizing  the  effects  of 
temperature  and  pressure  upon  the 
CEMS  measuiements.  and  are  therefore 
capable  of  performing  a  valid  calibration 
error  test  while  the  unit  is  not  operating. 
However,  there  are  also  CEMS  and  flow 
monitoring  systems  in  use  which  clearly 
do  not  have  this  capability.  For 
example,  in-situ  electro-optical  systems 
can  experience  alignment  problems 
when  used  on  a  hot  stack  after  being 
calibrated  on  a  cold  stack.  Also,  a 
dilution  probe  system  without  a  probe 
heater  and  without  temperature  and 
pressure  compensation  can 
underestimate  pollutant  concentrations 
in  hot  flue  gas  after  being  calibrated  off- 
line. In  addition,  the  effectiveness  of 
some  monitoring  system  technologies 
varies  with  the  specific  installation  or 
with  the  ambient  conditions.  For 
instance,  temperature  and  presstue 
compensation  algorithms  are  often  site- 
specific  and  may  be  difficult  to  apply 
properly;  or  a  dilution  extractive  system 
with  a  probe  heater  may  only  be  able  to 
perform  valid  off-line  calibrations 
during  the  warmer  spring  and  siunmer 
months.  Therefore,  in  some  instances, 
using  the  results  of  an  off-line 
calibration  error  test  to  validate  data 
from  a  monitoring  system  could  result 
in  an  underestimation  of  emissions.  (See 
Docket  A-94-16.  Item  n-C-7.  "Further 
comments  on  Continuous  Emission 
Monitoring  (CEM)  System  Calibration 
Error  Checks  for  Unit  Off-line/On-line 
Conditions,"  J.A.  Jahnke,  PhD,  Source 
Technology  Associates;  Item  D-C-B, 
EPRl,  1994;  and  Item  n-D-94,  Phone  log 
between  Margaret  Sheppard  and  City  of 
Hamilton.) 

The  EPA  agrees  with  the  conclusions 
of  Dr.  Jahnke  and  several  of  the 
commentera.  that  in  some  instances,  off- 
line calibration  error  tests  may  be 
appropriate  to  provide  affected  units 
more  flexibility  in  meeting  the  quality 
assurance  testing  requirements  of 
appendix  B  of  part  75.  The  EPA  also 
agrees  with  the  commentera  who  stated 
that  more  flexibility  would  be  especially 
helpful  to  small  peaking  units  that 
operate  infrequently  and  routinely 
alternate  between  operation  and  non- 
operation.  Therefore,  section  2.1.1.2  of 
appendix  B  of  today's  rule  allows 
limited  use  of  off-line  caUbration  error 
tests  to  validate  CEM  data. 

Section  2.1.1.1  of  appendix  B  of 
today's  rule  retains  the  requirement  that 


on-line  calibration  error  tests  must  be 
done  for  all  monitoring  systems. 
However,  to  give  ownera  or  operators 
greater  flexibility  in  complying  with  the 
quality  assurance  requirements  of  part 
75,  an  exception  has  been  provided  in 
section  2.1.1.2  of  appendix  B,  which 
allows  some  off-line  calibrations  to  be 
done.  The  Agency  has  decided  not  to 
allow  the  unqualified  use  of  off-line 
calibration  error  tests  for  the  following 
reasons:  (a)  accurate  monitoring  system 
temperature  ovrections  may  not  be 
possible  for  units  that  undergo  large 
swings  in  temperature,  e.g.;  cycling 
(pealdng)  units;  (b)  for  dilution  systems 
(even  with  heaten),  inaccurate  readings 
may  occur  if  the  dilution  air  flow  does 
not  reach  equilibriimi  with  stack 
temperature;  and  (c)  temperature 
correction  equations  may  be  site- 
specific  and  therefore,  may  not  be 
applied  correctly.  (See  Docket  A-94-16, 
Item  n-C-8,  "Pressure  and  Temperature 
Effects  in  Dilution  Extractive 
Continuous  Emission  Monitoring 
Systems."  EPRI TR-104700,  December 
1994.) 

In  developing  the  final  off-line 
calibration  error  test  provision,  EPA 
considered  two  implementation 
approaches:  (1)  a  technology-specific 
approach  that  would  allow  certain 
monitoring  technologies  to  perform  off- 
line calibration  error  tests  to  validate 
data;  and  (2)  a  performance-based 
approach,  in  which  any'monitoring 
system  that  passed  a  performance  test 
would  be  allowed  to  use  occasional  off- 
line calibration  error  tests  to  validate 
data. 

Although  some  monitoring 
technologies  may  be  capable  of 
performing  valid  off-line  calibration 
error  tests,  EPA  has  several  concerns 
regarding  a  technology-specific 
approach.  Firet,  the  effectiveness  of 
many  monitoring  system  technologies  is 
site-specific  (e.g.,  temperature  and 

gressure  compensation  algorithms, 
eated  dilution  probes).  'Therefore,  a 
global  endorsement  of  a  particular 
technology  is  not  prudent.  Second,  a 
technology-s{>ecific  approach  may  not 
cover  all  possible  candidate  monitoring 
systems,  and  thus  may  not  be  equitable 
to  all  monitoring  system  vendora. 
Finally,  because  monitoring 
technologies  change  over  time,  frequent 
rule  revisions  would  be  needed  to 
ensure  continued  fairness  to  the  CEMS 
vendors.  For  these  reasons,  EPA  decided 
against  a  technology-spjecific  approach. 

The  EPA  concludfed  that  a 
p>erformance-based  approach  would 
better  ensure  a  "level  playing  field"  for 
all  monitoring  technologies  by 
estabUshing  a  demonstration  which 
could  be  attempted  by  any  candidate 
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monitoring  system  capable  of 
compensating  for  the  efiiects  of 
temperature  and  pressure.  Occasional 
off-line  calibration  error  tests  for  data 
vahdation  would  then  be  allowed  for 
any  monitoring  system  that  successfully 
performed  the  demonstration.  Frequent 
rule  revisions  would  not  be  required 
with  a  performance-based  approach 
because  it  can  accommodate  changing 
technology. 

For  these  reasons,  today's  rule  allows 
occasional  off-line  calibration  error  tests 
to  be  used  for  data  validation,  for  any 
monitoring  system  that  pusses  a  one- 
time performance  test  designed  to 
demonstrate  the  validity  of  an  off-line 
cahbration  error  test.  The  performance 
test,  referred  to  as  the  "Off-line 
Cahbration  Demonstration,"  is  found  at 
section  2.1.1.2  of  appendix  B  of  today's 
rule.  The  demonstration  requires  a 
candidate  monitoring  system  to  pass  a 
cahbration  error  test  while  the  imit  is 
not  operating  and  then,  within  26  clock 
houra,  to  pass  a  cahbration  error  test 
while  the  unit  is  operating.  Both  of 
these  cahbration  error  tests  must  meet 
the  performance  specification  in  section 
3.1  of  appendix  A.  The  EPA  selected  the 
26  clock  hoiu^  separation  time  between 
the  cahbration  error  tests  to  be 
consistent  with  the  usual  length  of  time 
of  prospective  data  vaUdatlon  from  a 
cahbration  error  test.  Routine 
cahbration  adjustments  are  allowed 
following  the  off-line  cahbration  error 
test;  these  adjustments  must  be  toward 
the  true  cahbration  gas  or  reference 
simal  value. 

The  performance  demonstration  is  not 
intended  to  estabhsh  unquahfied 
equivalence  between  off-line  and  on- 
line cahbration  error  tests,  but  rather  to 
screen  out  monitoring  systems  that  are 
clearly  incapable  of  performing  a  vahd 
cahbration  error  test  while  the  unit  is 
not  operating.  The  EPA  remains 
concerned  that  even  if  a  monitoring 
system  has  passed  the  off-line 
cahbration  demonstration,  it  may  be 
miscalibrated  based  on  an  off-line 
cahbration  and  subsequently  it  may 
underestimate  emissions.  In  that 
instance,  the  CEMS  would  most  likely 
fail  the  next  on-hne  cahbration.  The 
EPA  considered  incorporating  a 
pro]>osal  by  one  commenter  to  address 
this  concern.  The  prop>osal  would  have 
required  retrospective  invahdation  of 
data  whenever  an  on-line  cahbration 
error  test  is  failed  following  an  off-line 
calibration.  However,  EPA  did  not 
incorporate  this  suggestion  because  of 
the  complexity  of  programming,  for  both 
utihties  and  the  EPA,  involved  in 
implementing  retrospective 
invahdation.  Instead,  EPA  may  propose 
additional  limitations  on  the  use  of  off- 


line cahbration  error  tests  in  a  future 
rulemaking  to  ensure  that  off-line 
cahbrations  are  only  performed  where 
appropriate.  This  will  give  the  pubhc 
opportunity  to  comment  on  the 
additional  provisions. 

Whenever  p>ossible,  calibration  error 
tests  should  be  scheduled  and 
performed  while  the  imit  is  operating.  If 
a  unit  operates  infrequently  (i.e.,  a 
peaking  unit  or  a  cycling  unit) 
consideration  shoiUd  be  given  to 
scheduling  automatic  cahbration  at  a 
time  the  unit  is  most  likely  to  be 
operating.  The  provisions  in  today's  rule 
allowing  some  off-line  cahbration  error 
tests  are  meant  to  provide  additional 
flexibihty  in  special  circumstances  and 
thus  minimize  the  need  to  use  nussing 
data  routines.  Off-line  cahbration  error 
tests  are  not  intended  to  replace  on-line 
cahbration  error  tests.  Therefore,  section 
2.1.1.2  of  appendix  B  of  today's  rule 
requires  that  an  on-line  cahbration  error 
test  be  performed  wathin  26  unit 
operating  hours  of  any  off-hne 
cahbration  error  test  used  to  validate 
data.  If,  for  a  particular  CEMS  or  flow 
monitoring  system,  an  on-line 
cahbration  error  test  is  not  performed 
within  26  unit  operating  hours  of  an  off- 
line cahbration  error  test  used  to 
vahdate  data,  section  2.1.3.1  of 
appendix  B  requires  missing  data  to  be 
substituted  beginning  in  the  27th  unit 
operating  hour.  To  allow  time  for  these 
new  missing  data  requirements  to  be 
incorporated  in  data  acquisition  and 
handling  system  (DAHS)  software,  the 
new  missing  data  requirements  become 
effective  on  January  1, 1999.  Prior  to 
January  1. 1999,  the  owner  or  operator 
may  elect  to  comply  with  the  new 
missing  data  requirements. 

Although  today's  rule  allows  off-line 
daily  cahbration  error  tests  in  specific 
circumstances,  the  Agency  is  retaining 
the  requirement  in  sections  6.3.1  and 
6.3.2  of  appendix  A  for  the  initial  7-day 
cahbration  error  test  of  pollutant  and 
diluent  monitoring  systems  and  flow 
monitoring  systems  to  be  performed 
while  the  unit  is  operating.  The  EPA  has 
decided  to  retain  the  requirement  to 
perform  the  7-day  cahbration  error  test 
on-line  for  two  reasons.  First,  the  7-day 
cahbration  error  test  must  only  be 
performed  for  the  initial  certification  of 
a  monitoring  system  and  occasionally 
for  recertification;  the  test  is  not  part  of 
the  periodic  quahty  assurance 
requirements  in  appendix  B.  Second,  for 
the  reasons  stated  previously,  the 
Agency  considers  on-line  cahbration 
error  tests  to  have  a  higher  probabihty 
of  indicating  the  true  accuracy  of  the 
monitoring  system. 


2.  Unit  Operation  During  Daily  Flow 
Monitor  Interference  Checks 

Background:  The  January  11, 1993 
final  rule  did  not  specifically  address 
the  issue  of  unit  operation  during  daily 
interference  checks  of  flow  monitore. 
However,  section  2.1.7  of  appendix  B  of 
the  May  17, 1995  interim  final  rule 
required  all  daily  assessments, 
including  flow  monitoring  system 
interference  checks,  to  be  performed 
while  the  unit  is  operating.  The 
requirement  to  perform  daily 
assessments  while  the  unit  is  operating 
was  promulgated  so  that  the  test  would 
be  performed  under  the  same  conditions 
as  when  emissions  measurements  are 
recorded. 

Issue:  No  conunents  were  received  on 
the  issue  of  unit  operation  during  daily 
flow  interference  checks. 

Response:  Because  no  comments  were 
received  on  this  issue,  the  provision 
requiring  flow  monitoring  system 
interference  checks  to  be  performed  on- 
line is  adopted  as  final.  Section  2.1.7  of 
appendix  B  has  been  removed  from 
today's  rule.  The  requirement  to 
perform  on-line  flow  interference 
checks  has  been  moved  to  section  2.1.3. 

3.  Quahty  Assurance  of  Data  Following 
Daily  Calibration  Error  Tests 

Background:  Section  2.1  of  appendix 
B  of  the  January  11,  1993  final  rule 
(incorporated  unchanged  into  the  May 
17, 1995  interim  final  rule)  required 
daily  assessments  of  monitoring  system 
accuracy,  such  as  cahbration  error  tests 
and  flow  interference  checks,  to  be 
performed  during  each  day  in  which  a 
unit  combusts  any  fuel  (i.e.  each 
operating  day)  or,  for  a  monitoring 
system  on  a  bypass  stack  or  duct,  during 
each  day  that  emissions  pass  through 
the  bypass  stack  or  duct.  In  addition, 
section  2.1.1  of  appendix  B  of  the 
January  11, 1993  final  rule  stated  that 
pollutant  concentration  and  carbon 
dioxide  (COj)  or  oxygen  (O2)  monitors 
were  required  to  conduct  cahbration 
error  checks,  to  the  extent  practicable, 
approximately  24  hours  apart. 

hi  March  1995,  EPA  pubhshed  a 
pohcy  in  Update  #5  of  the  "Acid  Rain 
Program  Pohcy  Manual".  (See  Docket 
A-94-16.  Item  n-D-95)  which 
interprets  sections  2.1  and  2.1.1  of 
appendix  B.  The  pohcy  (which  is 
outhned  in  the  answer  to  Question 
10.13)  states  that  "a  passed  cahbration 
test  prospectively  validates  data  for  that 
monitoring  system  beginning  with  the 
hour  in  whicii  the  test  is  passed  for  26 
clock  hours".  This  pohcy  allows  a  2- 
hour  grace  period  beyond  a  24-hour 
"day"  as  an  interpretation  of  the 
provision  in  section  2.1.1  of  appendix  B 
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to  perform  the  tests  "approximately  24 
hours  apart".  The  policy  includes  a 
"grace"  pieriod  of  up  to  8  clock,  hours  for 
data  validation  during  start-up  events. 
The  start-up  grace  period  was  included 
as  part  of  the  interpretation  of  the  daily 
calibration  provisions  in  response  to 
utility  concerns  that  if  a  unit  is  shut 
down  or  in  an  unstable  start-up 
condition  when  a  daily  calibration  error 
test  is  due,  it  might  be  impossible  to 
perform  a  valid  daily  calibration  for 
several  hours,  until  stable  temperature 
and  pressure  conditions  are  achieved. 

The  preamble  to  the  May  17.  1995 
interim  final  rule  discussed  quality 
assurance  of  data  following  daily 
calibration  error  tests  at  60  FR  26564. 
Section  2.1.7  of  appendix  B  was  added 
in  the  May  17, 1995  interim  final  rule 
to  address  the  situation  in  which  a  unit 
discontinues  operation  or  the  use  of  the 
bypass  stack  or  duct  is  discontinued 
prior  to  the  performance  of  a  daily 
calibration  error  test;  the  new  section 
added  flexibility  for  that  situation  so 
tiiat  data  from  the  monitoring  system  are 
considered  quality-assured 
prospectively  for  up  to  24  consecutive 
clock  hours  following  a  successful  daily 
test.  However,  the  May  17.  1995  interim 
final  rule  did  not  provide  for  an  8-hour 
start-up  grace  period. 

Issue:  During  the  public  comment 
period  for  the  interim  final  rule.  EPA 
received  comments  on  the  added 
section  2.1.7  of  appendix  B.  One 
commenter  declared  that  section  2.1.7  of 
appendix  B  may  require  units, 
particularly  peaking  units,  to  operate 
unnecessarily  and  at  higher  load  levels 
than  they  would  otherwise  operate.  The 
commenter  staled  that  this  will  result  in 
unnecessary  emissions,  contrary  to  the 
intent  of  the  law  and  proposed  a 
solution  to  provide  a  grace  period  that 
excuses  calibrations  for  start-up 
situations.  (See  Docket  A-94-16.  Item 
V-D-l  1 ).  Another  conunenter  expressed 
concern  that  section  2.1  7  of  appendix  B 
provided  a  validation  period  of  only  24 
hours  and  did  not  allow  for  an  8-hour 
grace  period.  The  commenter  urged  EPA 
to  incorporate  the  language  from 
Question  10.13  in  the  "Acid  Rain 
Program  Policy  Manual"  into  the  final 
rule  provisions.  (See  Docket  A-94-16, 
Item  V-D-17).  Similarly,  other 
commentprs  expressed  support  for  the 
more  flexible  approach  provided  in  the 
manual  as  it  allows  for  quality 
assurance  of  data  under  more  real-life 
operating  scenarios.  (See  Docket  A-94- 
16.  Item  V-D-07).  The  commenters 
requested  that  the  rule  be  revised  to  be 
consistent  with  the  data  validation 
policy  in  Question  10.13  of  the  manual. 
(See  Docket  A-94-16.  Items  V-D-l 3.  V- 
D-15) 


Response:  The  EPA  agrees  with  the 
commenters  that  requiring  a  unit  to 
operate  and  produce  emissions  solely 
for  the  purpose  of  performing  a  test  on 
time  does  not  meet  the  intent  of  the 
regulation.  In  addition,  EPA  agrees  that 
a  prospective  data  validation  period  of 
26  clock  hours  and  a  start-up  grace 
period  of  8  clock  hours  provides 
additional  fle»bility  to  units, 
particularly  peaking  and  cycling  units, 
in  order  to  meet  the  requirements  to 
perform  daily  assessments.  Therefore, 
today's  rule  revises  section  2  of 
appendix  B  as  described  in  the 
summary  in  section  A.5. below  to 
incorporate  the  26-hour  validation 
period  and  8-hour  start-up  grace  period 
for  daily  assessments.  For  monitoring 
systems  that  have  passed  the  Off-line 
CaUbration  Demonstration,  the  8-hour 
grace  period  does  not  apply  if  an  ofT-Une 
calibration  error  test  has  been  performed 
since  the  last  on-line  calibration  error 
test. 

4.  Quality  Assurance  of  Data  Following 
Daily  Flow  Interference  Checks 

Background:  Section  2.1  of  appendix 
B  of  the  January  1 1 .  1993  final  rule 
(incorporated  unchanged  into  the  May 
17,  1995  interim  final  rule)  addressed 
the  requirements  for  daily  assessments 
of  monitoring  system  acciu^acy,  such  as 
daily  calibration  error  tests  for  gas  and 
fiow  monitoring  systems  and  daily 
interference  checks  for  flow  monitoring 
systems. 

Section  2.1.7  of  appendix  B,  entitled 
"Daily  Assessments."  was  added  in  the 
May  17,  1995  interim  final  rule  to 
address  the  situation  where  a  unit 
discontinues  operation  or  where  the  use 
of  the  bypass  stack  or  duct  is 
discontinued  prior  to  the  performance 
of  a  daily  assessment.  However,  the  rule 
language  mentions  only  the  daily 
calibration  error  test,  not  the  flow 
monitor  interference  check. 

In  November  1995,  EPA  published  an 
answer  in  Update  #7  of  the  "Acid  Rain 
Program  Policy  Manual."  (See  Docket 
A-94-16.  Item  Il-D-97)  which 
interprets  sections  2.1  and  2.1.7  of 
apfiendix  B.  The  answer  to  Question 
10.18  states  that  the  data  validation 
policy  for  daily  calibration  error  tests 
also  applies  to  daily  interference  checks 
for  flow  monitors. 

Issue:  A  commenter  requested  that  the 
interim  final  rule  be  revised  so  that  the 
prospective  data  validation  policy  for 
daily  calibration  error  tests,  proposed  in 
section  2.1.7  of  appendix  B  and 
Question  10.13  in  the  "Acid  Rain 
Program  Policy  Manual,"  be  extended  to 
include  daily  flow  monitor  interference 
checks  as  well.  (See  Docket  A-94-16, 
Item  V-D-18). 


Response:  The  EPA  agrees  with  the 
commenter  that  the  prospective  data 
validation  policy  for  daily  flow 
interference  checks  should  be  consistent 
with  the  provision  for  daily  calibration 
error  tests.  In  fact,  the  original  intent 
was  for  section  2.1.7  of  appendix  B  of 
the  interim  final  rule  to  apply  to  all 
daily  assessments,  both  caUbration  error 
tests  and  flow  interference  checks. 
Therefore,  today's  rule  revises  section  2 
of  appendix  B,  as  described  in  the 
stimmary  in  section  A.5  below,  to 
incorporate  the  26-hour  validation 
period  and  8-hour  start-up  grace  period 
for  all  daily  assessments,  including  flow 
monitor  interference  checks. 

5.  Summary  of  Structure  and  Regulatory 
Changes  to  Section  2  of  Appendix  B 

In  order  to  incorporate  revisions  to 
section  2  of  appendix  B,  some  of  the 
subsections  are  structured  differently  in 
today's  rule  than  in  the  May  17, 1995 
interim  final  rule  and  the  January  11, 
1993  final  rule.  First,  section  2.1.2, 
which  addresses  daily  calibration  error 
tests  for  flow  monitoring  systems,  is 
removed,  and  section  2.1.1  is  revised  to 
address  daily  calibration  error  tests  for 
both  gas  concentration  and  flow 
monitoring  systems.  Secondly,  sections 
2.1,  2.1.1.  and  2.1.3  of  appendix  B  of  the 
interim  final  rule  are  revised  by 
removing  the  requirement  to  perform 
daily  assessments  every  unit  operating 
day.  Instead,  the  new  sections  2.1.3  and 
2.1.3.1  of  today's  nde  describe  the  26- 
hour  prospective  data  validation  from  a 
passed  daily  assessment  and  the 
invalidation  of  data  resulting  when  a 
daily  assessment  is  not  performed.  Also, 
the  new  section  2.1.3.2  in  today's  rule 
describes  the  8-hour  start-up  grace 
period  for  daily  assessments.  Third, 
section  2.1.3  of  the  interim  final  rule  is 
redesignated  as  section  2.1.2  in  today's 
rule;  the  new  section  2.1.2  is  also 
revised  to  add  the  requirement  to 
pwrform  flow  interference  checks  on- 
line (previously  in  section  2.1.7)  and  to 
remove  the  requirement  to  perform  flow 
interference  checks  every  unit  operating 
day.  Instead,  the  provisions  for  quality 
assuring  data  with  re^{>ect  to  daily  flow 
interference  checks  are  addressed  with 
the  requirements  for  all  daily 
assessments  in  the  new  sections  2.1.5, 
2.1.5.1.  and  2.1.5.2  of  today's  rule. 
Fourth,  sections  2.1.4  and  2.1.5  are 
redesignated  as  sections  2.1.3  and  2.1.4, 
respectively.  Finally,  section  2.1.7  of 
appendix  B  of  the  interim  final  rule  is 
removed.  The  provisions  for  unit 
operation  during  tests  and  prospective 
validation  following  tests  which  were 
addressed  in  section  2.1.7  are  now 
addressed  in  sections  2.1.1.1,  2.1.1.2, 
2.1.2,  2.1.5,  2.1.5.1,  and  2.1.5.2.  Section 
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2.1.1.1  addresses  the  basic  requirement 
to  perform  daily  calibration  error  tests 
on-line;  section  2.1.1.2  addresses  the 
exception  that  allows  some  daily 
calibration  error  tests  to  be  performed 
off-line. 

B.  Revising  the  Monitoring  Methods  for 
Units  With  SCh  CEMS  During  Hours 
When  the  Unit  is  Only  Burning  Gaseous 
Fuels 

1.  Determination  of  SO2  Mass  Emissions 
During  Combustion  of  Gaseous  Fuel,  for 
Units  With  SO2  CEMS 

Backg^und:  All  of  the  coal-fired 
units,  many  of  the  oil-fired  units,  and 
some  of  the  gas-fired  units  subject  to 
part  75  requirements  currently  use  an 

501  CEMS  and  a  flow  monitoring 
system  to  account  for  their  SO2  mass 
emissions.  By  definition,  affected  gas- 
fired  units  vdth  SO2  CEMS  must  derive 
at  least  90  percent  of  their  heat  input 
from  the  combustion  of  gaseous  fuel. 
(See  definition  of  "gas-fired"  in  40  CFR 
72.2.)  Generally,  the  fuel  is  pipeline 
nattiral  gas.  Many  of  the  coal  and  oil- 
fired  units  with  SO3  CEMS  derive  their 
heat  input  exclusively  from  coal  or  oil; 
however,  a  significant  number  of  the 
coal  and  oil-fired  imits  with  SO2  CEMS 
also  combust  natural  gas  (or  other 
gaseous  fuel  vtrith  a  stUfur  content  no 
greater  than  natural  gas),  either  as 
backup  fuel  or  solely  during  unit 
starti^.  Nattual  gas  has  a  very  low 
sulfur  content  and  will  produce 
extremely  low  SO2  concentrations  when 
combusted  alone.  Typically,  SO2 
concentrations  from  the  combustion  of 
natural  gas  will  range  from  about  0  to 

5  parts  per  million  (ppm)  for 
"sweetened"  pipeline  natural  gas  to 
about  20  to  30  ppm  for  "sour"  natural 
gas. 

It  is  difficult  for  most  SO2  monitors  to 
acctirately  measure  the  low  SO2 
concentrations  associated  with  the 
combustion  of  natural  gas.  It  is  also 
difficult  to  quality-assure  SO2 
monitoring  data  at  such  low 
concentrations.  Protocol  1  calibration 
gases  at  these  low  concentrations  are 
either  not  available  or  are  very 
expensive,  and  relative  accuracy  test 
audits  (RATAs)  of  the  SO3  monitor  are 
of  questionable  value  because  gas-fired 

502  concentrations  are  generally  at,  near 
or  below  the  limit  of  detectability  of 
both  the  CEMS  and  the  reference 
method. 

Issue:  Sections  75.11(a)  and  75.11(d) 
of  the  January  11. 1993  final  rule 
required  owners  or  operators  of  coal- 
fired  imits  and  allowed  owners  or 
operators  of  oil-fired  and  gas-fired  units 
to  accoimt  for  SO2  emissions  using  an 
SO2  monitoring  system.  No  conditions 


were  placed  upon  the  use  of  the  SO2 
monitor,  either  for  coal-fired,  oil-fired  or 
gas-fired  tmits.  No  distinction  was  made 
between  SO2  monitoring  during  the 
combustion  of  gaseous  fiiel  and  SO2 
monitoring  during  hours  in  which 
higher-sulfiir  fuel  such  as  coal  or  oil  is 
combusted.  In  the  preamble  to  the  May 
17, 1995  interim  final  rule,  however, 
EPA  expressed  concern  about  the 
difficulty  of  obtaining  accurate,  quality- 
assured  SO2  emission  data  from  an  SO2 
CEMS  when  nattual  gas  is  combusted. 
(See  60  FR  26561.)  The  Agency  decided 
that  it  was  inappropriate  to  use  an  SO2 
CEMS  during  hours  in  which  only 
nattiral  gas  (or  gaseous  fuel  with  a  sulfur 
content  no  greater  than  natural  gas)  is 
combusted  in  an  affected  unit. 
Therefore,  under  §  75.11(e)  of  the 
interim  firml  rule,  beginning  on  January 
1, 1997,  owners'or  operators  of  affected 
imits  with  SO2  CEMS  would  no  longer 
be  permitted  to  use  an  SO2  CEMS  to 
account  for  SO2  emissions  during  gas- 
fired  hours.  Instead,  SO2  emissions 
-during  gas-fired  hours  were  to  be 
determined  in  one  of  two  ways:  (1)  by 
certifying  and  quality-assuring  an 
excepted  monitoring  system  in 
accordance  with  appendix  D  of  part  75; 
or  (2)  for  pipeline  natural  gas 
combustion,  by  using  the  heat  input 
derived  from  flow  monitor  and  diluent 
monitor  measurements,  in  conjunction 
with  the  default  emission  rate  of  0.0006 
povmds  per  million  British  thermal  imit 
(Ib/mmBtu)  for  pipeline  nattual  gas, 
from  EPA  publication  AP-42.  (See 
"Compilation  of  Air  Pollutant  Emission 
Factors:  Stationary  Point  and  Area 
Sources,"  volume  I,  fourth  edition. 
Office  of  Air  Quality  Planning  and 
Standards.  September  1985.)  Either  of 
these  two  compliance  options  requires 
additional  programming  of  the  DAHS. 

The  May  17, 1995  interim  final  rule 
also  amended  the  quality  assurance 
provisions  of  §  75.21  to  be  consistent 
with  the  two  proposed  SO2  compliance 
options  for  gas-fired  hours.  Owners  or 
operators  were  exempted  from  daily 
calibration  assessments  of  the  SO2 
monitoring  system  on  any  day  when 
only  gas  was  burned  in  the  affected  unit, 
and  from  quarterly  linearity  tests  of  the 
SO2  monitoring  system  in  quarters  when 
only  gas  was  fired.  Also,  "gas-oidy" 
quarters  were  not  to  be  counted  toward 
determination  of  the  next  RATA 
deadline  for  the  SO2  monitoring  system, 
but  a  RATA  of  the  monitoring  system 
was  still  required  at  least  once  every  2 
years. 

Several  commenters  objected  to  the 
provisions  in  §  75.11(e)  of  the  interim 
final  rule,  arguing  that  the  requirements 
were  too  complex  and  costly  to 
implement  because  of  the  additional 


DAHS  programming  and  did  not 
provide  any  environmental  benefit.  (See 
Dodket  A-94-16,  Items  V-D-01,  V-4>- 
02.  V-D-07.  V-D-09,  V-D-13  and  V^D- 
16.)  A  number  of  commenters  also 
indicated  that  the  requirements  were 
especially  burdensome  to  coal  and  oil- 
fired  units  in  which  natural  gas  is 
burned  cmly  during  unit  startup.  (See 
Docket  A-94-16,  Items  V-CM)1,  V-D- 
02,  V-4)-07,  V-D-l  3,  V-D-15  and  V^D- 
18). 

Several  commenters  submitted  data  to 
demonstrate  the  "de  minimis"  nature  of 
gas-fired  SO2  emissions  during  unit 
startups.  (See  Docket  A-94-16,  Items  V- 
D-01,  V-D-08  and  V-J3-16.)  Ctoe 
commenter  provided  calculations  to 
show  that  the  SO2  concentration  during 
gas-fired  startup  events  is,  typically,  2 
ppm  or  less  when  pipeline  natural  gas 
is  burned.  (See  Docket  A-94-16,  Item 
V-D-08).  A  second  commenter's  data 
indicate  that  historically  only  about  0.20 
tons  per  year  (tpy)  of  SO7  have  been 
emitted  from  his  four  affected  coal-fired 
units  during  gas-fired  startup  events. 
(See  Docket  A-94-16,  Item  V-D-16).  A 
third  commenter  used  the  default 
emission  factor  for  SO3  to  estimate  that 
about  0.005  tpy  of  SO2  are  emitted  from 
his  affected  facility  during  gas-fired 
startups.  The  third  commenter  also 
provided  a  cost  estimate  of 
approximately  $10,000  for  that  same 
fecility  to  reprogram  the  DAHS  to 
comply  with  the  requirements  of  the 
interim  final  rule.  (See  Docket  A-94-16. 
Item  V-D-01). 

Several  conunenters  recommended 
that,  in  addition  to  the  two  SO^ 
compliance  options  for  gas-fired  hours 
presented  in  the  May  17, 1995  interim 
final  rule,  EPA  should,  in  the  final  rule, 
reinstate  the  use  of  an  SO2  monitoring 
system  and  a  flow  monitoring  system  as 
a  third  compliance  option.  (See  Docket 
A-94-16,  Items  V-D-07,  V-D-09,  V-D- 
16  and  V-43-17.)  One  commenter 
suggested  that  EPA  could  place  certain 
restrictions  and  conditions  on  the  use  of 
the  SO3  monitor  diuing  gas-fired  hours, 
rather  than  excluding  its  use.  (See 
Docket  A-94-16.  Item  V-D-17). 
Another  commenter  stated  that  for  gas- 
firing,  EPA  could  require  the  use  of  a 
calibration  gas  with  a  concentration  of 
0.0  percent  of  span  for  the  daily 
calibration  error  tests,  to  verify  that  the 
monitoring  system  can  accurately  read 
SO2  concentrations  at  or  near  zero  ppm. 
(See  Docket  A-94-16,  Item  V-D-09). 
Another  commenter,  attempting  to 
address  EPA's  concern  about  the  ability 
of  an  SO2  monitor  to  accurately  read  the 
low  SO2  concentrations  associated  with 
natural  gas  firing,  submitted  328  hours 
of  data  recorded  by  his  SO2  monitoring 
system  diuing  gas-fired  hours.  The  data 
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appear  to  aubstantiate  that  an  SO; 
monitor  can  detect  variations  in  SOj 
concentration,  even  at  very  low  ppm 
levels:  most  of  the  measured 
concentrations  were  between  1  and  5 
ppm,  with  occasional  readings  above  10 
ppm.  The  commenter  also  compared  the 
SOi  emissions  measured  by  the  CEMS 
in  the  32ft-hoiu'  period  to  the  emissions 
that  would  have  been  reported  if  the 
default  emission  factor  for  pipeline 
natural  gas  plus  the  CEMS-bued  heat 
input  had  been  used.  The  emissions 
measured  by  the  SOi  monitor  were 
found  to  be  significantly  higher  than  the 
emissions  predicted  by  the  default 
emission  factor.  (See  Docket  A-94-16. 
Item  V-D-16).  Another  commenter 
recommended  that  EPA  consider 
specifying  some  type  of  "defauh"  SO2 
concentration,  perhaps  based  on  the 
maximum  sulfur  content  of  pipeline 
natural  gas,  to  be  used  when  reporting 
data  from  an  SO3  CEMS  during  gas-fired 
hours.  (See  Docket  A-94-16,  Item  IV- 
D-13.)  For  example,  whenever  the 
CEMS  recorded  an  hourly  average  below 
the  default  value,  the  default  value 
would  be  rep>orted  for  that  hour.  Finally, 
one  commenter  requested  that  EPA  add 
a  qualifying  statement  to  the  exemption 
from  the  requirement  to  perform  daily 
calibration  error  tests  and  linearity  tests 
of  SOj  monitors  during  "gas  only"  days 
and  "gas  only"  calendar  quartere.  The 
qualifying  statement  would  affirm  that 
SOj  monitors  which  "  *    *   *  meet  the 
applicable  performance  specification  for 
a  daily  calibration  error  test  or  quarterly 
linearity  check  while  firing  natural  ga^ 
only,  do  not  require  a  subsequent  re-test 
should  the  unit  change  from  firing  only 
gaseous  fuel  to  a  nongaseous  fuel  within 
the  respective  daily  or  quarterly 
timeframe  •    *    '"In  other  words,  the 
owner  or  operator  may,  at  his  discretion, 
continue  to  perform  calibration  error 
tests  and  linearity  tests  when  natural  gas 
is  combusted,  to  keep  the  SO2  monitor 
ready  for  use.  The  results  of  such  tests 
would  be  considered  valid.  The 
commenter  recommended  that  this 
statement  be  added  to  the  rule  to 
address  two  unanticipated  situations 
that  might  "trigger"  the  SOj  monitor 
quality  assurance  requirements;  (1) 
when  gas  is  combusted  for  most  of  a 
day.  but  peak  electrical  demand 
necessitates  the  co-firing  of  oil  and  gas; 
and  (2)  when  natural  gas  is  the  primary 
fuel  burned  during  a  quarter,  but 
emergency  electrical  demand 
necessitates  that  some  oil  be  burned. 
(See  Docket  A^4-16.  Item  V-D-28). 

Response:  The  Agency  has 
reconsidered  the  provisions  of  the  May 
17,  1995  interim  final  rule  in  view  of  the 
comments  received  and  has  decided  to 


allow  three  SO2  compliance  options, 
rather  than  two,  for  units  with  SO3 
CEMS  during  houre  in  which  only 
natural  gas  (or  gaseous  fuel  with  a  sulfur 
contant  no  greater  than  nstursl  gas)  is 
burned.  These  options  are  set  fcvth  in 
§  75.11(e)  of  today's  rule. 

The  first  two  compliance  options  fbr 
houra  in  which  the  unit  combusts  only 
natural  gas  or  gaseous  fuel  «^th  a  sulfiir 
content  no  greater  than  nattiral  gas  are 
located  at  $§  75.11  (e)(1)  and  (e)(2). 
These  provisions  have  changed  very 
httle  from  S  75.11(e)  of  the  interim  final 
rule.  The  owner  or  operator  may 
account  for  SOi  emissions,  in  lieu  of 
usinfl  the  SO3  CEMS,  by  either  (1)  For 
pipeline  natural  gas.  determining  the 
beat  input  using  flow  and  diluent 
monitors,  and  then  using  the  default 
SO)  emission  rate  factor  of  0.0006  lb/ 
mmBtu  to  calculate  SO7  mass  emissicms, 
in  accordance  tvlth  Equation  F-23  in 
section  7  of  appendix  F  of  part  75:  or  (2) 
certifying  an  excepted  monitoring 
system  in  accordance  with  appendix  D 
to  part  75  and  usins  the  fuel  sampling 
and  analysis  prooedurss  in  section  2.3.1 
of  appendix  D.  Section  75.11(e)(2)  of 
today's  rule  clarifies  that  when  the 
appendix  D  fuel  sampling  procedures 
are  used,  the  unit  heat  input  reported 
under  §  75.54(b)(5)  must  be  based  upon 
hourly  averages  from  the  installed  flow 
and  diluent  monitora,  rather  than  basing 
it  on  the  fuel  (low  rate  and  gross 
calorific  value  as  specified  in  section  3 
of  appendix  D  and  section  5.5  of 
appendix  F.  This  ensures  consistency  in 
the  reported  heat  input  data  for  all 
hours  of  imit  o{>eration:  irrespective  of 
the  type  of  fuel  combusted  in  the  unit, 
the  reported  beat  input  values  will  be 
based  on  CEMS  data. 

The  third  compliance  option,  located 
at  §  75.11(e)(3).  allows  the  owner  or 
operator  to  use  the  SO2  monitoring 
system  and  a  flow  monitoring  system  to 
determine  SO2  mass  emissions. 
However,  the  use  of  the  SO7  monitoring 
system  is  subject  to  several  conditions 
and  restrictions:  (a)  a  calibration  gas 
with  a  concentration  of  0.0  percent  of 
span  must  be  used  for  daily  calibration 
error  tests  of  the  CEMS;  (b)  the  resjxjnse 
of  the  monitoring  system  to  the  0.0 
percent  calibration  gas  must  be  adjusted 
to  read  exactly  0.0  ppm  each  time  that 
a  daily  cahbration  error  test  is  passed; 
(c)  any  hourly  average  of  less  than  2.0 
ppm  recorded  by  the  SCb  monitor 
(including  zero  and  negative  averages) 
must  be  reported  as  a  default  value  of 
2.0  ppm:  and  (d)  if  a  unit  combusts  only 
natural  gas  (or  gaseous  fuel  with  a  sulfur 
content  no  greater  than  natural  gas)  and 
never  combusts  any  other  type  of  fuel, 
the  SO2  monitor  span  must  be  set  to  a 
value  not  exceeding  200  ppm.  Note  that 


conditions  (a)  and  (b)  are  optional  for 
units  that  combust  natural  gas  only 
during  unit  startup.  Compliance  with 
conditions  (a)  through  (d)  is  required  by 
January  1, 1999.  Prior  to  January  1, 
1999.  ownera  or  operators  may  either 
continue  to  use  the  SO3  GEMS  without 
the  additional  restrictions  or  may  opt  to 
comply  voluntarily  with  conditions  (a) 
throu^  (d).  The  January  1. 1999 
compliance  deadline  allows  ownere  or 
operaton  sufficient  time  to  incorporate 
the  new  requirements  into  their  quality 
assurance  programs  and  to  program  the 
2.0  ppm  default  SO2  concentration  into 
their  DAHS. 

The  requirement  to  use  a  0.0  percent 
calibration  gas  for  daily  calibrations  and 
to  adjust  the  response  to  0.0  ppm 
maxinuzes^the  cnance  of  obtaining 
meaningful  SO3  readings  at  the  low 
concentrations  associated  with  gas- 
fixing.  However,  despite  this  extra 
quality  assurance  provision,  it  is  likely 
(particularly  when  pipeline  natural  gas 
is  fired)  that  the  CEMS  will  give  some 
hourly  average  SO3  concentrations  of 
zero  ppm  and  may  give  an  occasional 
negative  hourly  average,  if  the  monitor 
readings  drift  Therefore,  today's  rule 
requires  a  2.0  ppm  "default" 
concentration  value  to  be  reported 
whenever  hourly  averages  from  the 
CEMS  fall  below  2  ppm.  The  2.0  ppm 
value  is  consistent  with  the  average  gas- 
fired  SO2  concentration  of  1  to  2  ppm 
during  unit  startup,  as  estimated  by  one 
of  the  commentera.  using  the  default 
emission  rate  of  0.0006  Ib/mmBtu  for 
pipeline  natural  gas.  (See  Docket  A-g4- 
16,  Item  V-D-08).  Use  of  the  2.0  ppm 
default  SO2  concentration  value 
minimizes  the  chance  of 
underestimating  gas-fired  SO2  emissions 
and  ensures  that  a  negative  or  zero  SO3 
hourly  average  will  not  be  reported  for 
any  hour  in  which  fuel  is  combusted  in 
the  unit. 

For  units  that  sometimes  fire  gas  and 
at  other  times  bum  higher-sulfur  fuel. 
§  75. ll(e)(3)(iv)  of  today's  rule  specifies 
that  dual-range  capability  is  not 
required  for  the  SO2  monitoring  system; 
rather,  the  SOj  span  and  range 
associated  with  the  higher-sulfur  fuel 
also  may  be  used  during  gas-fired  hours. 
However,  for  units  that  bum  only 
natural  gas  (or  gaseous  fuel  with  a  sulfur 
content  no  greater  than  natural  gas)  and 
do  not  combust  any  other  fuel, 
§  75.11(e)(3)(iv)  requires  that  the  owner 
or  operator  set  the  span  of  the  SO3 
monitor  to  a  value  not  exceeding  200 
ppm.  This  span  requirement  supersedes 
the  provisions  in  section  2.1.1.1  of 
appendix  A,  which  would,  in  this  case, 
require  the  SO2  monitor  sp>an  to  be  set 
unrealistically  low  (e.g..  to  a  value  of  S 
ppm  or  less  for  pipeline  natural  gas). 
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As  explained  in  the  preiamble  to  the 
interim  final  rule,  EPA  has  little  or  no 
confidence  in  the  results  of  RATAs  for 

502  monitora  when  natuiral  gas  is 
bumed  in  an  affected  unit.  (See  60  FR 
26561.)  First,  the  low  SO2 
concentrations  associated  with  natural 
gas  combustion  (typically  0.5  to  5.0  ppm 
for  pipeline  nattual  gas)  are  either  at, 
near  or  below  the  sensitivity  limit  of  the 
analytical  method,  both  for  the  installed 

503  monitor  and  for  the  reference  test 
method  (Method  6C  in  appendix  A  to  40 
CFR  part  60),  Second,  p^ing  an  SO2 
RATA  when  gas  is  combusted  does  not 
necessarily  demonstrate  that  the 
monitor  is  accurate.  The  criterion  in 
section  3.3.1  of  appendix  A  to  ptut  75 
for  passing  the  SO2  RATA  (when 
emission  levels  are  below  250  ppm)  is 
that  the  average  CEMS  and  average 
reference  method  values  must  agree  to 
within  15.0  ppm.  To  illustrate,  suppose 
that  the  average  reference  method  value 
for  a  gas-fired  RATA  of  an  SO2  monitor 
is  10.0  ppm  and  the  avenge  CEMS 
value  is  0.0  ppm.  The  RATA  would  be 
considered  to  be  "passed",  according  to 
the  15.0  ppm  criterion.  However,  since 
the  CEMS  readings  averaged  0.0  ppm, 
the  monitor  could  acttially  have  been 
malfunctioning  or  completely 
inoperative  during  the  RATA  test  period 
and  still  have  passed  the  RATA. 

In  view  of  these  considerations, 
§  75.21(a)(5)  of  today's  mle  specifies 
that  for  imits  with  installed  SO2 
monitoring  systems,  S02  RATAs  are  not 
to  be  done  when  natural  gas  (or  gaseous 
fuel  with  a  sulfur  content  no  greater 
than  natiu^  gas)  is  fired;  rather,  SO2 
RATAs  are  to  be  conducted  only  when 
higher-sulfur  fuels  (e.g..  oil  or  coal)  are 
combusted.  In  keeping  with  this 
requirement.  §  75.21(a)(6)  of  today's  mle 
exempts  frt)m  the  SO2  RATA 
requirements  of  part  75  any  unit  that 
biuns  only  natural  gas  (or  fuel(s)  with  a 
sulfur  content  no  greater  than  natural 
gas),  and  does  not  bum  any  other  fuel. 
For  such  units,  only  daily  calibrations 
and  quarterly  linearity  tests  of  the  SO2 
monitor,  which  ensvue  that  the  monitor 
is  operational  by  checking  its  response 
to  different  concentrations  of  calibration 
gas,  acB  required.  Section  75.21(a)(7)  of 
today's  rule  specifies  that  for  a  unit  that 
sometimes  bums  natural  geis  as  a 
primary  or  backup  fuel  and  at  other 
times  bums  higher-sulfur  fuel  as 
primary  or  backup  fuel,  any  calendar 
quarter  in  which  the  unit  combusts  only 
natural  gas  (or  fuel  with  a  sulfur  content 
equivalent  to  natural  gas)  is  to  be 
excluded  in  determining  the  deadline 
for  the  next  RATA  of  the  SO2 
monitoring  system,  'fhis  provision  of 
§  75.21(a)(7)  is  not  substantively 


different  from  the  corresponding 
provision  in  §  75.21(f)  of  the  interim 
final  rule;  however,  as  revised, 
§  75.21(a)(7)  extends  the  benefit  of 
reduced  RATA  frequency  requirements 
to  include  the  combustion  of  other  types 
of  fuels  (whether  gaseous  and  nm- 
gaseous)  with  a  sulfur  content  no  greater 
than  that  of  natural  gas.  Finally, 
§  75.21(a)(7)  specifies  that  if,  as  a  result 
of  extending  the  RATA  deadline  of  an 
SO2  monitor  by  excluding  quartere  in 
which  only  natural  gas  (or  equivalent)  is 
combusted,  eight  calendar  quartere 
elapse  after  a  RATA  without  a 
subsequent  RATA  of  the  SO3  monitor 
having'been  performed,  a  RATA  is  then 
required  in  the  next  calendar  quarter  in 
which  a  fuel  with  a  higher  sulfur 
content  than  natural  gas  is  combusted  in 
the  unit.  This  diSiere  slightly  from  the 
provision  in  §  75.21(f)  of  the  interim 
final  rule,  which,  in  similar 
draunstances,  required  an  SO2  RATA 
at  least  once  every  2  calendar  yeare. 
These  less  burdensome  RATA 
reqiiirements  for  SO2  monitora  in 
§§  75.21(a)(5)  throu^  (a)(7)  will  ensure 
that  ownere  or  operatora  do  not  have  to 
bum  higher  sulfur  fuels  merely  to 
perform  quality  assurance  testing  of  the 
CEMS.  The  Agency  beUeves  that  the  less 
stringent  RATA  requirements  will  also 
encourage  ownera  and  operators  to  bum 
more  low-svdfur  fuels  in  their  affected 
tmits.  thus  resulting  in  a  net 
environmental  benefit  while  ensuring 
continued  high  quality  of  emissions 
data. 

If.  for  a  particular  imit  with  an  SO2 
CEMS,  the  owner  or  operator  selects  one 
of  the  other  two  SO2  compliance  options 
for  gas-fired  hoiurs,  in  lieu  of  using  the 
SO2  monitoring  systrai  (i.e.,  either  using 
appendix  D  fuel  flow  meter  and  fuel 
sampling  procedures  or  using  the 
default  emission  factor  for  pipeline 
natiual  gas  and  Equation  F-23  in 
appendix  F),  §  75.21(a)(4)  of  today's  mle 
specifies  that  no  daily  calibration  error 
tests  of  the  SO2  monitoring  system  are 
required  on  "gas-only"  operating  days 
and  no  quarterly  linearity  tests  are 
required  in  "gas-only"  operating 
quartere.  While  these  tests  are  not 
required,  they  are  allowed  and  will  be 
considered  valid  tests  for  other 
requirements  of  this  rule.  These  quality 
assurance  requirements  are  waived  on 
days  and  in  quarters  when  only  gas  is 
combusted  in  the  unit,  because  when 
the  appendix  D  compliance  option  or 
the  Equation  F-23  compliance  option  is 
used,  hourly  averages  from  the  SO2 
CEMS  are  not  included  in  the  historical 
CEMS  data  stream,  either  for  emission 
reporting.  mis»ng  data  substitutions,  or 
monitor  availability  calculations. 


Therefore,  the  hoiuly  averages  from  the 
SO2  monitor  do  not  require  quality 
assurance  on  "gas-only"  days  or  in  "gas- 
only"  quarters.  These  requirements  are 
essentially  identical  to  the 
corresponding  provisions  in  §  75.21(f)  of 
the  interim  final  rule.  The  Agency  notes, 
however,  that  although  the  daily  and 
quarterly  assesanents  of  the  SO2  CEMS 
are  not  required  in  these  instances, 
§  75.21(a)(4)  of  today's  rule  allows  the 
tests  to  continue  to  be  done  at  the 
discretion  of  the  owner  or  operator.  If 
the  tests  are  passed,  they  are  considered 
to  be  valid  tests  of  the  CEMS.  If  a  test 
is  failed,  the  CEMS  is  considered  out-of- 
control  until  a  subsequent  test  of  the 
same  type  has  been  passed.  This 
provision  addresses  the  commenter's 
concem  about  the  unpredictability  of 
the  fuel  type(s)  that  are  used  during 
I>eriods  of  peak  electrical  demand. 

2.  SO2  Concentration  Missing  Data 
During  Gas  Combustion 

Background:  For  an  affected  unit  that 
sometimes  combusts  natural  gas  (or 
gaseous  fuel  with  a  stilfur  content  no 
higher  than  natural  gas)  and  sometimes 
bums  higher  sulfur  niel,  such  as  coal  or 
oil,  the  SO3  emissions  during  gas-fired 
houre  are  several  ordera  of  magnitude 
smaller  than  during  houre  in  which  coal 
or  oil  is  combusted.  When  such  a  unit 
uses  an  SO2  monitor  to  account  for  its 
SOj  emissions,  then,  for  each  clock  hour 
in  which  the  monitor  foils  to  provide 
quality-assured  SOa  concentration  data, 
a  substitute  data  value  for  SO2 
concentration  must  be  reported  to  EPA. 
in  accordance  with  the  standard  missing 
data  procedures  of  §  75.33.  The  method 
required  for  calculating  the  substitute 
data  under  §  75.33  depends  on  several 
factore.  such  as  the  overall  monitor 
availability  and  the  duration  of  the 
monitor  outage.  In  many  cases,  the 
substitute  data  value,  which  is  reported 
for  each  clock  hour  of  the  missing  data 
p«iod.  is  the  arithmetic  average  of  the 
SO2  readings  before  and  after  the 
missing  data  period.  In  other  cases,  the 
substitute  data  value  may  be  either  the 
90th  (or  95th)  f>ercentile  value  from  the 
last  720  quality-assiu^  monitor 
operating  hours  or  simply  the  maximum 
^ue  recorded  in  the  last  720  quality- 
assured  monitor  operating  hours. 

Provided  that  the  sulfur  content  of  the 
fuel  bumed  in  an  affected  imit  remains 
relatively  constant,  the  standard  missing 
data  procediues  will  generally  provide 
representative  substitute  data.  However, 
when  a  unit  bvuns  two  or  more  fuels 
whose  sulfur  contents  differ  greatly 
(e.g.,  coal  and  natural  gas),  using  the 
standard  missing  data  procedures  can 
sometimes  cause  significant 
underestimation,  and  at  other  times, 
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significant  overeatimation  of  the  SO} 
emissions  during  missing  data  periods. 
This  is  most  likely  to  occur  when  an 
SO2  missing  data  period  either 
coincides  with  or  occurs  around  the 
time  of  a  fuel-switch. 

Issues:  In  the  May  17, 1995  interim 
final  rule.  EPA  revised  the  standard  SO2 
missing  data  procedures  and  the  SO2 
data  availability  calculation  procedures, 
to  address  the  issue  of  units  that  have 
SO2  monitors  and  sometimes  bum 
natural  gas  and  at  other  times  combust 
higher-sulfur  fuels.  Under  §  75.11(e)  of 
the  interim  final  rule,  beginning  on 
January  1. 1997.  owners  or  operators 
would  no  longer  be  permitted  to  use  an 
SCh  CEMS  to  account  for  SOj  mass 
emissions  during  hours  in  which  only 
natural  gas  (or  gaseous  fuel  with  a  sulfur 
content  no  greater  than  natural  gas)  is 
burned  in  an  affected  unit.  Therefore. 
§  75.30(d)(3)  specified  that  the  historical 
CEM  data  used  to  derive  the  SO3 
substitute  data  values  for  the  standard 
missing  data  procedures  would  consist 
only  of  SO2  concentrations  measured  by 
the  OEMS  during  the  combustion  of 
higher-sulfur  fuels  such  as  coal  or  oil. 
Also,  §  75.32(a)(4)  specified  that  the 
percent  SO2  data  availability  would  be 
calculated  only  from  the  hours  in  which 
the  higher-sulfur  fuels  were  burned. 
Section  75.21(f)  specified  that  during 
natural  gas-fired  hours,  the  owner  or 
operator  would  neither  be  required  to 
operate  nor  to  quality-assure  data  from 
the  SO]  CEMS.  Rather,  during  all  gas- 
fired  hours.  $  75.11(e)  specified  that  SOi 
emissions  would  be  accounted  for  in 
one  of  two  ways:  (1)  By  using  an 
excepted  monitoring  system,  in 
accordance  with  the  requirements  of 
appendix  D  to  part  75;  or  (2)  for  pipeline 
natural  gas  combustion,  by  determining 
the  heat  input  from  a  flow  monitor  and 
diluent  monitor  and  then  using  the 
default  SOj  emission  rate  of  0.0006  lb/ 
mmfitu  for  pipeline  natiu^l  gas  to 
calculate  the  SO^  mass  emission  rate,  in 
accordance  with  Equation  F-23  in 
appendix  F.  Sections  75.30  (d)(1)  and 
(d)(2)  of  the  interim  final  rule  sjsecified 
that  missing  data  for  option  (1)  would 
be  filled  in  using  the  missing  data 
procedures  in  appendix  D  to  part  75;  for 
option  (2),  the  procedures  in  §  75.36  for 
missing  heat  input  data  would  be 
followed. 

Several  commenters  objected  to  these 
provisions  of  the  interim  final  rule, 
stating  that  EPA  should  not  prohibit  the 
use  of  an  SOj  monitor  during  natiiral 
gas-fired  hours,  but  should  allow  the 
CEMS  to  be  used  as  a  third  compliance 
option.  (See  Docket  A-94-16,  Items  V- 
D-07.  V-D-09,  V-D-16  and  V-D-17.) 
Two  other  commjnters  stated  that  use  of 
the  standard  SOj  missing  data 


procedures  and  SO2  data  availabiUty 
calculation  procedures  should  be 
allowed,  without  modification, 
particularly  for  units  that  bum  natural 
gas  only  during  unit  startup.  (See 
Docket  A-94-16.  Items  V-D-07  and  V- 
D-15.) 

Response:  As  discussed  above,  for 
hours  in  which  only  natural  gas  (or 
gaseous  fuel  with  a  sulfur  content  no 
greater  than  natural  gas)  is  combtisted. 
EPA  has  decided  to  revise  §  75.11(e)  to 
allow  units  that  have  SO3  monitoring 
systems  and  sometimes  bum  natural  gas 
and  at  other  times  bum  higher-sulfur 
fuels  to  use  the  SO2  CEMS  (subject  to 
certain  conditions  and  restrictions)  as  a 
third  compliance  option,  in  addition  to 
the  two  compliance  options  presented 
in  the  interim  final  rule. 

Today's  rule,  at  §  75.30(d)(4).  allows 
an  owner  or  operator  who.  pursuant  to 
§  7S.ll(e)(3).  selecu  the  SO2  monitoring 
system  as  the  compliance  option  for  gas- 
fired  hours  to  use  both  the  standard  SO} 
missing  data  procedures  and  the  SOi 
data  availability  calciilation  procedures, 
without  modification.  This  is 
conditioned  on  the  o%vner  or  operator 
keeping  records  on-site,  suitable  for 
inspection,  indicating  the  type  of  fuel 
burned  during  each  SO2  missing  data 
period  and  the  number  of  hours  during 
the  missing  data  period  that  each  type 
of  fuel  was  burned.  This  recordkeeping 
requirement,  located  at  §  75.55(e)(2)  of 
today's  rule,  does  not  apply  if  natural 
gas  (or  gaseous  fuel  %vith  a  sulfur 
content  no  greater  than  natural  gas)  is 
the  only  type  of  fuel  burned  in  the  unit, 
or  if  such  fuel  is  burned  only  during 
unit  startup. 

For  several  reasons,  the  Agency 
believes  that  allowing  imits  whidi 
combust  both  high  and  low-sulfur  fuels 
to  use  the  standard  missing  data 
procedures  will  probably  not.  over  time, 
result  in  any  significant 
underestimation  of  SO2  emissions.  First, 
if  a  unit  maintains  high  SO2  data 
availability  (90  to  95  percent),  then  only 
a  few  percent  of  the  SO3  readings  in  the 
data  stream  will  be  substitute  data 
values.  Second,  many  missing  data 
periods  will  not  occur  at  or  near  the 
time  of  a  fuel  switch,  and  for  those 
missing  data  periods,  the  substitute  data 
values  will  be  representative  of  the  fuel 
burned.  TTiird,  over  long  periods  of 
time,  it  is  likely  that,  statistically,  the 
effects  of  occasionally  underestimating 
and  overestimating  SCh  substitute  data 
values  will  tend  to  balance  out. 
Nevertheless,  to  ensure  that  these  things 
are  true,  the  recordkeeping  requirement 
in  §  75.55(e)(2)  has  been  added.  This 
will  allow  EPA,  State,  and  local 
government  auditors  to  assess,  over 
time,  the  appropriateness  of  the  SO2 


substitute  data  values  that  are  used  to 
fill  in  missing  data  periods  for  units  that 
bum  both  hi^  and  low-sulfur  fuels, 
particularly  when  fuel-switching  occiirs. 
Based  on  this  assessment,  EPA  may 
revisit  this  issue  in  a  future  rulemaking, 
if  necessary. 

Regarding  the  calculation  of  percent 
SOj  daU  availability,  §  75.11(e){3)(iii)  of 
today's  rule  specifies  that  when  an  SO2 
mcMiitor  is  used  to  account  for  SO3 
emissions  dtuing  gas-fired  hours,  all 
valid  hourly  averages  from  the  CEMS 
are  ootmted  as  quality-assured  data. 
This  includes  clock  hours  in  which  the 
default  value  of  2.0  ppm  has  been 
substituted  because  the  hourly  averages 
from  the  CEMS  fall  below  2.0  ppm. 
-  provided  that  the  monitor  is  operating 
and  is  not  out-of-control  with  respect  to 
any  of  its  required  quality  assurance 
tests  (i.e..  daily  calibration,  linearity  and 
RATA). 

If,  for  a  particular  unit  with  an  SOj 
CEMS.  the  owner  or  operator  selects  one 
of  the  other  two  SO2  compliance  options 
for  gas-fired  hours.  In  lieu  of  using  the 
SO]  monitor  (i.e..  either  using  the 
default  emission  bctor  for  pipeline     • 
natural  gas  or  using  appendix  D 
procedures,  in  accordance  with  §  75.11 
(e)(1)  or  (e)(2).  respectively).  §  75.30(d) 
of  today's  rule  specifies  that  CEMS 
readings  obtained  during  gas-fired  hours 
are  to  be  excluded  from  the  historical 
CEMS  data  banks,  for  purposes  of 
providing  substitute  data.  In  addition, 
today's  rule  amends  §  75.32(a)(3)  to  state 
that  gas- fired  hours  are  to  be  excluded 
from  the  calculation  of  percent  SO2  data 
availability  for  the  CEMS  when  the  SO] 
compliance  option  in  §  75.11  (e)(1)  or 
(e)(2)  is  selected.  These  provisions  are 
not  substantially  different  from  the 
provisions  in  §  75.30(d)  and 
§  75.32(a)(4).  respectively,  of  the  interim 
final  rule, 

C.  Clarifying  the  Procedures  for 
Performing  Cycle  Time  Tests 

Background:  The  cycle  time  test  is  a 
certification  test  that  measures  the 
amount  of  time  it  takes  for  a  CEMS  to 
respond  to  step  changes  in 
concentration.  The  original  cycle  time 
test  in  section  6.4  of  appendix  A  in  the 
January  11. 1993  final  mle  measured  the 
length  of  time  necessary  for  a  monitor 
to  achieve  95  percent  of  the  step  change 
in  pollutant  concentration  between 
stack  emissions  and  a  calibration  gas. 
beginning  when  the  calibration  gas  is 
released  from  the  cylinder.  The  May  17. 
1995  interim  final  rule  changed  the 
procedures  for  conducting  a  cycle  time 
test  to  eliminate  the  time  it  takes  the 
calibration  gas  to  travel  from  the 
cylinder  to  the  probe  tip  of  the  CEMS. 
Tliis  time  period  was  eliminated  in 
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order  to  achieve  more  representative 
cycle  time  test  results.  (See  60  FR 
26565.) 

In  the  original  January  11. 1993  rule, 
the  purpose  of  the  cycle  time  test  was 
to  measure  the  amoimt  of  time  it  takes 
for  a  monitor  to  achieve  95  percent  of 
the  step  change  in  concec&ation  going 
from  measured  stack  emissions  to  a 
high-level  or  low-level  calibration  gas. 
"The  cycle  time  test  procedure  in  the 
interim  final  rule  was  reversed  in  that 
it  measures  the  amount  of  tiine  it  takes 
the  monitor  to  achieve  95  percent  of  the 
step  change  in  concentration  when 
going  from  a  high-level  calibration  gas 
(downscale  test)  or  low-level  calibration 
gas  (upscale  test)  to  a  stable  measured 
emissions  reading. 

In  order  to  implement  the  revised 
requirements,  section  6.4  of  appendix  A 
in  the  interim  final  rule  specified  that 
the  cycle  time  test  procedures  be 
performed  and  evaluated  as  follows: 

1.  Inject  a  high  scale  or  low  scale 
calibraticNa  gas  into  the  probe  tip  of  the 
monitoring  system  until  a  stable 
response  is  achieved. 

2.  After  a  stable  response  is  achieved, 
stop  the  calibration  gas  flow  and  record 
the  time. 

3.  Allow  the  monitor  to  stabilize 
while  reading  the  stack  emissions.  (The 
monitor  is  determined  to  be  stable  when 
either  the  measured  reading  deviates 
less  than  1  percent  of  span  for  30 
seconds  or  if  the  measxired 
concentration  reading  deviates  less  than 
5  percent  of  the  measured  average 
concentration  for  a  5  minute  interval.) 

4.  Calculate  95  percent  of  the  step 
change  in  concentration  and  determine 
the  time  at  which  95  percent  of  the  step 
change  is  achieved. 

5.  Repeat  the  procedure  with  the  other 
calibration  gas.  ^ 

6.  The  response  time  must  be 
achieved  in  under  15  minutes  for  both 
the  downscale  and  upscale  tests. 

7.  The  longest  95  percent  step  change 
time  from  either  the  low  scale  or  high 
scale  test  is  the  component's  cycle  time. 

8.  For  the  NOx-diluent  CEMS  and 
SOi-diluent  CEMS  test,  record  and 
report  the  longer  cycle  time  of  the  two 
component  analyzers  as  the  system 
cycle  time. 

9.  For  time  shared  systems,  this 
procedure  must  be  done  for  all  probe 
locations  that  will  be  polled  within  the 
same  15-minute  period  during 
monitoring  system  operations. 

10.  For  monitors  with  dual  ranges, 
perform  the  test  on  the  range  giving  the 
longest  cycle  time. 

Issue:  In  response  to  the  cycle  time 
test  procedures  established  in  the 
interim  final  rule,  the  Agency  received 
significant  comments.  One  commenter 


noted  that  the  stabilization  criteria  cited 
in  the  May  17, 1995  interim  final  rule 
do  not  allow  monitoring  systems  that 
record  data  in  1-minute  or  3-minute 
intervals  sufficient  time  to  record  data 
to  document  a  stable  concentration 
reading.  (See  Docket  A-94-16,  lt«n  V- 
D-18.)  The  commenter  also 
recommended  that  the  procedures  for 
calculating  95  percent  of  the  step 
change  in  concentration  be  clarified. 
EPA  also  received  comments  concerning 
the  order  in  which  calibration  gases  are 
introduced  during  the  cycle  time  test. 
Some  commenters  were  satisfied  with 
the  test  in  the  IntA'im  final  rule  which 
requires  the  source  to  initiate  the  cycle 
time  test  by  injecting  a  zero  level  or  high 
level  calibration  gas  and  then  allowing 
the  monitor  to  stabilize  while  reading 
stack  emissions.  (See  Docket  A-94-16 
Item  V-D-02).  Other  conunenters  stated 
that  the  cycle  time  test  in  the  interim 
rule  is  problematic  because  the  stable 
ending  value  is  difficult  to  determine. 
(See  Docket  A-94-16  Item  V-D-12). 

Response:  In  response  to  the 
comments  received,  today's  rule  revises 
the  criteria  used  to  determine  when  the 
stack  emissions  have  stabilized  after  a 
downscale  or  upscale  test,  in  order  to 
accommodate  monitoring  systems  that 
record  concentration  data  in  1-minute  or 
3-minute  intervals.  (See  Docket  A-94- 
16.  Item  V-D-18.)  The  EPA  concurs  that 
monitoring  systems  that  store  data  in  1- 
minute  or  3-minute  intervals  cannot 
record  a  sufficient  niunber  of  data 
points  to  meet  the  stabilization  criteria 
dted  in  section  6.4  of  appendix  A  in  the 
May  17. 1995  interim  final  rule. 
Therefore,  in  today's  rule  concentration 
data  readings  are  considered  to  be  stable 
after  a  downscale  or  upscale  test  if  the 
analyzer  reading  deviates  by  less  than  2 
percent  of  the  analyzer's  span  value  for 
a  iTiiniTniim  of  2  minutes  or  if  the 
analyzer's  measured  concentration 
reading  deviates  less  than  6  percent 
from  the  average  measiued 
concentration  for  6  minutes.  Owners 
and  operators  of  CEMS  that  do  not 
record  concentrations  in  1-minute  or  3- 
minute  intervals  may  petition  the 
Administrator  imder  §  75.66  for 
permission  to  use  alternative  cycle  time 
test  stabilization  criteria.  Today's  rule 
adds  a  diagram  and  narrative 
explanation  of  the  cycle  time  test 
procedure  to  section  6.4  of  appendix  A 
to  provide  additional  guidance  on  how 
to  calculate  95  percent  of  the  step 
change  in  concentration  and  how  to 
calculate  the  cycle  time.  EPA  concurs 
with  the  commenters  who  stated  that 
the  cycle  time  test  in  today's  rule  does 
not  present  a  burden  to  the  source.  The 
Agency  maintains  that  the  cycle  time 


test  in  today's  rule  vrill  provide  more 
representative  cycle  response  time; 
therefore,  EPA  has  not  changed  the 
order  in  which  the  calibration  gases  are 
injected  into  the  probe  during  a  cycle 
time  test. 

D.  Revising  the  Reporting  of  Scrubber 
Parameters  and  Missing  Data  for  Add- 
On  Emission  Controls 

Background:  Section  75.34(a)(1)  of  the 
January  11. 1993  rule  allowed  the  owner 
or  operator  of  a  unit  with  add-on 
emission  controls  to  use  standard 
missing  data  procedures  in  §§  75.31  and 
75.33  when  outlet  SO]  or  NOx  CEMS 
are  out  of  service  and  the  parametric 
data  shows  that  the  add-on  emission 
controls  for  the  unit  are  operating 
propwly.  The  May  17, 1995  interim 
final  rule  amended  this  section  by 
requiring  the  owner  or  operator  of  a  imit 
that  uses  the  standard  missing  data 
procedures  to  demonstrate  that  the 
emission  control  device  operating 
parameters  were  maintained  within 
certain  ranges  indicative  of  normal, 
stable  control  device  operation.  In 
addition,  the  designated  representative 
must  certify  proper  operation  of  the 
add-on  emission  controls  during 
missing  data  periods.  Section  75.34 
(a)(1)  of  the  interim  final  rule  required 
the  parameter  ranges  to  be  part  of  the 
monitoring  plan  for  the  unit  (60  FR 
26562;May  17. 1995). 

Issue:  One  commenter  expressed  the 
concern  that  if  operating  j>arameter 
ranges  are  required  to  be  included  in  the 
part  75  monitoring  plan,  title  V 
permitting  authorities  might  include  the 
operating  parameters  in  the  title  V 
operating  permit.  (See  Docket  A-94-16. 
Item  V-D-13.)  This  could  result  in  the 
normal  operating  parameter  ranges 
becoming  permit  conditions,  the 
violation  of  which  could  result  in  an 
«iforcement  action. 

Response:  In  order  to  assure  that 
emissions  are  not  underestimated,  and 
to  allow  the  use  of  standard  mis.sing 
data  procedures,  it  is  essential  to  verify 
proper  operation  of  the  addK)n  emission 
controls  during  missing  data  periods. 
Therefore,  today's  rule  maintains  the 
requirement  to  establish  operating 
parameter  ranges  representative  of 
periods  of  proper  operation  of  the  add- 
on emission  controls.  The  EPA  notes 
that  the  determination  of  whether 
parameters  should  be  referenced  in  a 
title  V  operating  permit  is  up  to  the 
permitting  authority  under  tide  V. 
which  wiU  generally  be  a  State  or  local 
agency.  Since,  for  purposes  of  the  Add 
Rain  Program,  this  information  will 
most  likely  be  used  in  field  audits.  EPA 
believes  that  it  is  reasonable  to  keep  this 
information  on-site  in  the  QA/QC  plan 
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rather  than  including  it  in  the  part  75 
monitoring  plan  to  be  submitted  to  EPA 
and  the  State.  In  addition,  by  no  longer 
requiring  the  information  in  the 
monitoring  plan  that  is  sent  to  EPA.  this 
approach  reduces  the  burden  on 
utilities.  Therefore,  today's  rule  requires 
that  the  parameter  ranges  be  kept  oa-site 
as  a  pari  of  the  QA/QC  program  required 
in  section  1  of  appendix  B  of  pari  75. 
This  information  must  be  available  to 
EPA  and  to  State  and  local  agencies 
upon  request  or  during  a  field  audit. 
Issue:  A  comment  was  received  on 
§  75.34(d).  The  commenter  stated  that 
the  requirement  for  parametric 
monitoring  will  uiuiecessarily  increase 
the  owner  or  operator's  administrative 
costs  and  workload.  (See  Docket  A-94- 

16.  Items  V-D-13  and  V-D-07.)  The 
commenter  stated  that  obtaining  the 
data  will  increase  data  collection  and 
paperwork  for  data  storage  since  some 
affected  units  do  not  have  continuous 
electronic  data  collection  for  many  of 
the  add-on  emission  control  operating 
parameters. 

Response:  The  EPA  believes  that 
verification  of  proper  operation  of  add- 
on emission  controls  generally  requires 
monitoring  and  recording  of  various 
operating  parameters.  The  January  11. 
1993  final  rule  and  the  May  17.  1995 
interim  final  rule  required  that  the  data 
be  recorded  on  a  continuous  basis.  The 
January  11,  1993  final  rule  and  the  May 

17,  1995  interim  final  rule  also  required 
utilities  to  keep  records  of  the 
parametric  data  corresponding  to 
missing  data  periods  for  a  period  of 
three  years.  Since  this  requirement  did 
not  change  from  the  original  January  1 1 . 
1993  final  rule,  this  is  not  an  increased 
recordkeeping  burden.  The  EPA  does 
recognize  the  recordkeeping  burden 
imposed  on  the  source  when  the  data  is 
required  to  be  recorded  and  reported  on 
a  continuous  basis,  but  believes  this  is 
reasonable  in  light  of  the  importance  of 
having  an  objective  basis  for 
determining  whether  the  add-on 
controls  are  operating  properly. 

In  today's  rule,  the  add-on  control 
parameter  recordkeeping  provisions  are 
as  follows.  As  in  the  January  11.  1993 
final  rule,  if  an  owner  or  operator  wants 
to  use  the  standard  missing  data 
procedures,  he  must  record  and  keep 
the  parametric  monitoring  data  for  each 
missing  data  period.  This  data,  which 
must  be  in  an  accessible  form  and  kept 
for  three  years  from  the  creation  of  the 
record,  must  show  that  the  controls  are 
operating  within  the  parameter  ranges. 
In  addition,  the  designated 
representative  must  certify  that  the  add- 
on controls  were  operating  properly. 

The  EPA  notes  that  the  final  rule 
preserves  the  following  alternative 


provisions:  (1)  Using  maximum 
fwtential  concentration  or  m^yimum 
inlet  readings  from  the  prerious  720 
hours  of  quality-assuxea  data  during 
missing  data  periods;  or  (2)  using 
backup  CEMS  to  reduce  the  number  of 
missing  data  periods.  Either  of  these 
approaches  will  reduce  the 
recordkeeping  burden  associated  with 
maintaining  parametric  data  for  each 
hour  of  missing  CEMS  data. 

E.  Clarifying  the  Procedures  Dealing 
With  the  Use  of  Reference  Method  9 
Instead  of  Continuous  Opacity  Monitors 
on  Bypass  Stacks         « 

Background:  This  issue  concerns 
whether  Method  9  in  appendix  A  of  part 
60  can  be  used  for  monitoring  opacity 
on  a  bypass  stack.  Section  75.18(3)(b)  of 
the  January  11. 1993  final  rule  required 
an  owner  or  operator  to  install  and 
operate  a  COMS  on  a  bypass  stack.  The 
May  17. 1996  ilirect  final  rule  relaxed 
this  requirement  by  allowing  the  use  of 
Method  9  on  bypass  stacks.  The  EPA 
received  a  significant  adverse  comment 
on  §  75.18(b)(3);  therefore,  this  section 
of  the  rule  was  withdrawn  as  required. 
Today's  ride  reinstates  §  75.18(b)(3). 

Issue:  The  EPA  received  significant 
adverse  comments  on  §  75.18(b)(3)  of 
the  direct  final  rule.  (See  Docket  A-94- 
16,  Item  V-D-18.)  The  EPA  also 
received  a  conmient  in  support  of  using 
Method  9  instead  of  a  CX)MS  on  bypass 
stacks.  (See  Docket  A-«4-16,  Item  V-D- 
21.)  One  commenter  expressed  concern 
that  Method  9  is  not  equivalent  to 
installing  a  COMS  and  suggested  that 
§  75.18(b)(3)  be  removed.  The 
commenter  noted  that  EPA  has  not 
specified  how  often  Method  9  has  to  be 
performed  and  suggests  §  75.18(b)(3)  be 
revised  to  require  continuous  or 
subsequent  visual  opacity  readings.  The 
commenter  also  noted  that  Method  9 
cannot  be  used  at  night  or  during 
inclement  weather  and  that  EPA  does 
not  address  what  an  owner  or  operator 
should  do  during  these  times,  llie 
commenter  suggested  that  EPA  should 
not  allow  the  owner  or  operator  to  have 
emissions  pass  through  the  bypass  stack 
during  periods  when  Method  9  cannot 
be  performed. 

Response:  The  EPA  agrees  with  the 
commenter  that  Method  9  is  as  effective 
as  continuous  opacity  monitoring. 
However.  Method  9  tends  to  yield  a 
positive  observation  error  and  therefore 
would  not  result  in  underestimation  of 
opacity  when  taken.  Since  bypass  stacks 
operate  infrequently,  and  generally  only 
in  emergency  situations,  it  is  an 
unnecessary  economic  burden  for  the 
sources  to  install  and  maintain  a  COMS. 
For  the  purpose  of  the  Acid  Rain 
Program,  opacity  is  not  required  for  all 


houn  of  operation.  Thus,  there  are  no 
missing  data  procedures  for  COMS  and 
Method  9  is  an  acceptable  method  of 
monitoring  opacity  for  bypass  stacks 
which  are  seldom  used.  Therefore,  EPA 
has  concluded  that  the  utility  should 
have  the  flexibility  allowed  under 
§  75.18(b)(3).  Today's  rule  reinstates  the 
provision  allowing  Method  9  to  be  used 
to  monitor  opacity  on  a  b3rpass  stack 
whenever  emissions  pass  thoiigh  the 
bypass  stack.  Section  75.18(b)(3)  of 
today's  rule  specifies  that  the  utility 
must  conduct  Method  9  in  accordance 
with  applicable  State  regulations  for 
visual  cijservations  of  opacity.  This 
would  include  State  requirements  for 
the  frequency  of  performing  Method  9 
and  for  procedures  to  follow  when  it  is 
not  possible  to  perform  Method  9.  EPA 
expects  to  target  for  audit  units  that  use 
the  bypass  stacks  for  greater  than  5%  of 
the  time.  If  the  agency  finds  a  pattern  of 
excessive  use  of  the  bypass  stacks,  EPA 
may  revisit  the  issue  of  allowing 
Method  9  for  bypass  stacks.  States  have 
the  authority  to  require  COMS. 

F.  Addressing  Minor  Comments  on  the 
Direct  Final  Rule 

The  EPA  received  a  niunber  of  minor 
comments  on  the  May  17, 1995  direct 
final  rule.  In  some  cases,  the 
commentere  asked  for  clarification  of 
provisions  or  terms  used  in  the  direct 
final  rule.  In  other  cases,  conunenters 
requested  that  EPA  take  policies  bom 
the  "Acid  Rain  GEM  (Part  75)  Policy 
Manual"  (Docket  A-94-16,  Items  D-D- 
54  and  V-A-1)  related  to  provisions  in 
the  direct  final  rule  and  incorporate 
these  policies  into  part  75.  These 
provisions  include:  allowing  the  use  of 
"AGA  Report  No.  7"  for  calibration  of 
turbine  fuel  flowmeters;  clarifying 
reporting  provisions  for  a  common  stack 
monitoring  situation  where  emissions 
may  be  subtracted;  and  specifying 
means  for  apportioning  heat  input  from 
a  common  stack  to  its  constituent  units. 
In  addition,  a  commenter  pointed  out  a 
case  where  the  direct  final  rule's 
requirements  for  recertification  of 
COMS  might  be  more  extensive  than 
necessary. 

1.  Use  of  AGA  Report  No.  7 

Background:  Appendices  D  and  E  of 
part  75  allow  the  use  of  fuel  flowmetere, 
in  addition  to  other  data  such  as  sulfur 
content  or  gross  calorific  value  of  fuel 
samples  or  stack  testing  data,  to 
determine  SOj  mass  emissions,  NOx 
emission  rate,  and  heat  input  from 
certain  gas-fired  and  oil-fired  units 
instead  of  requiring  monitoring  with 
CEMS.  Utilities  choosing  to  use  fuel 
flowmeter  monitoring  systems  instead 
of  CEMS  must  demonstrate  that  the  fuel 
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flowmeters  can  accurately  measure  fuel 
flow  rate.  This  requires  an  initial 
calitottion  and  periodic  (annual)  quality 
assurance  testing. 

In  general.  EPA  accepts  industry 
standards  for  calibration  of  fuel 
flowmeters,  such  as  thoae  from  the  AGA 
or  the  American  Society  of  Mechanical 
Engineeis  (ASME).  Because  these 
industry  standards  for  fuel  flowmeters 
are  used  to  transfer  fuel  for  sale,  the 
standards  are  written  to  provide  for  the 
accurate  calibration  and  measurement  of 
fuel  flow.  The  EPA  oonsiderB  this  level 
of  accuracy  sufficient  for  the  Add  Rain 
Program. 

Issue:  The  AGA  requested  that  EPA 
allow  the  use  of  "AGA  Report  No.  7"  for 
calibration  of  tiubine  flowmeters  for  use 
in  appendices  D  and  E  of  part  75.  (See 
Dodcet  A-94-16,  Item  V-D-5.) 

Response:  The  EPA  had  previously 
approved  use  of  "AGA  Report  No.  7"  as 
an  alternative  to  the  prescribed  ASME 
calibration  methods  through  a  petition 
from  a  utility  imder^  75.66.  Then,  the 
Agency  announced  that  this  was  an 
acceptable  method  for  calibration  in 
Question  10.12  in  Update  6  of  the  "Add 
Rain  CEM  (Part  75)  Policy  Manual". 
(See  Docket  A-04-16.  Item  V-A-1.) 
Consequently,  EPA  agrees  with  the 
commenter  and  today's  rule 
incorporates  this  mediod  by  reference  in 
$  75.6  fm  use  in  §  75.20(g)  and  appendix 
D  of  part  75.  The  Agency  notes  that  the 
specific  section  for  calibration 
requirements  is  section  8  of  "AGA 
Report  No.  7". 

2.  Provisions  for  Reporting  and 
Monitoring  of  Subtracted  Emissions  at  a 
Common  Stack 

Background:  Secticm  75.16  contains 
provisions  for  the  monitoring  of  SOj 
mass  emissions  and  heat  input  in  cases 
where  more  than  one  imit  uses  the  same 
stack.  This  is  referred  to  as  a  "common 
stack".  The  EPA  revised  these 
provisions  in  the  May  17, 1995  direct 
final  rule  to  allow  more  options  f(» 
monitoring  in  this  type  of  situatioiL  (See 
section  C(4)(a)  of  the  "Technical 
Support  Document",  Docket  A-94-16, 
Item  n-F-2.)  The  options  of 
§§  75.16(a)(2)(ii}(B)  and  (a)(2)(ii)(C) 
allow  the  owner  or  operator  to  install 
SO}  and  flow  monitoring  systems  at  the 
common  stack  and  at  some  of  the 
individual  units  using  the  common 
stack  to  monitor  SO3  mass  emissions  at 
each  location.  The  owner  or  operator 
would  then  calculate  the  SO3  mass 
emissions  from  the  remaining  units  by 
subtracting  the  SO3  mass  emissions 
measured  at  the  individual  units  from 
the  SO2  mass  emissions  measured  at  the 
common  stack.  For  example,  if  a  Phase 
n  unit  and  a  Phase  I  unit  share  a 


common  stack,  the  utility  could  monitor 
SO2  mass  emissions  from  flow  and  SO2 
monitoring  systems  at  the  conunon 
stack,  mcmitor  SO2  mass  emissions  fit>m 
flow  and  SO3  monitoring  systems  in  the 
ducts  from  the  Phase  I  unit,  and  then 
subtrad  the  SO2  mass  emissions  of  the 
Phase  I  unit  from  the  common  stack  SO2 
mass  emissions  to  determine  the  mass 
emissianafrom  the  Phase  II  unit 

Issub:  One  commenter  mentioned  a 
potential  problem  with  the  options  of 
§§  75.16(a)(2)(u)(B)  and  (aM2)(ii)(q.  The 
commenter  was  familiar  with  such 
installations  and  mentioned  that  this 
method  may  sometimes  produce  a 
negative  value  for  SO2  emissions  or  heat 
input  if  the  SO3  or  flow  monitoring 
system  in  the  dud  has  a  bias  adjtistment 
fedor.  (See  Docket  A-94-16.  Item  V-D- 
18.)  The  conmienter  recommended  that 
EPA  clarify  in  $§  75.16(a)(2)(ii)(B)  and 
(aK2KiiMC)  that  negative  emission  and 
heat  input  values  be  set  to  zero  in  this 
case. 

Response:  The  EPA  agrees  with  the 
commenter  and  has  clarified  these 
provisions  in  today's  action.  Negative 
emission  values  do  not  exist  in  reality 
and  reporting  negative  SO2  mass 
emission  values  makes  no  sense. 
Thoefore,  the  revised  provision 
indicates  that  SOsmass  emission  values 
shall  not  be  reported  as  a  value  less  than 
zero.  This  is  also  similar  to  provisions 
in  the  "CEMS  Sulmiission  Instructions" 
(Docket  A-94-16.  Item  D-D-99),  which 
require  utilities  to  adjust  negative 
concentration,  flow,  heat  input  or 
emission  values  to  a  value  of  zero  (0). 
In  addition,  today's  rule  makes  the  same 
revision  to  the  parallel  provision  in 
§  75.16(b)(2)(ii)(B),  for  a  situation  where 
affected  Phase  U  waits  share  a  common 
stack  with  one  or  more  non-a£feded 
units,  and  SO2  mass  emissions  from  the 
non-affiBded  units  are  subtraded  from 
SO2  mass  emissions  on  the  common 
stack. 

3.  Heat  Input  Apportionment  at 
Common  Stacks 

Background:  Another  issue  related  to 
common  stacks  concerns  heat  input. 
Heat  input  can  be  determined  using  a 
flow  monitor  and  a  CO2  or  O2  diluent 
monitor.  In  order  to  determine  if  a 
utility  system  (or  dispatch  system)  has 
underutilization  dtir^  Phase  I  imder 
part  72  ($§  72.91  and  72.92.  in 
particular),  and  if  so.  how  many 
allowances  should  be  sturendered,  it  is 
necessary  to  have  heat  input  on  an 
individual  urat  basis.  Individual  unit 
heat  input  is  still  necessary,  even  in  the 
case  where  units  share  a  common  stack 
and  heat  input  is  measured  by  monitors 
on  the  common  stac^  In  §  75.16(e)  of 
the  May  17. 1995  diied  final  rule,  EPA 


clarified  this  requirement  (See  section 
C(4)(a}  of  the  'Technical  Support 
Document."  Docket  A-04-16,  Item  D-^- 
2.)  In  Question  17.5  of  the  "Add  Rain 
CEM  (Part  75)  Policy  Manual."  EPA 
approved  two  methods  for  apportianing 
heat  ix^ut  to  individual  units  that  feed 
into  a  common  stack,  where  all  units 
combust  the  same  type  of  fuel  (See 
Docket  A-94-16,  Iteift  IV-D-54.)  These 
methods  apportion  total  heat  input 
measured  at  the  common  stadiL  by  using 
the  ratio  of  the  individual  unit  usage  to 
the  usage  of  all  the  units  using  the 
common  stadL  For  most  planis,  the 
measure  of  unit  usage  is  elediical 
generation  in  megawatts  (MWe),  and  for 
other  plants,  the  measure  of  unit  usage 
for  the  apportionment  is  the  flow  of 
steam  associated  with  each  tmit 

Issue:  A  commenter  requested  that 
EPA  incorporate  these  appottionment 
methods  into  part  75.  (See  Docket  A- 
94-16,  Itnn  V-4)-18.) 

Response:  The  EPA  agrees  with  the 
commenter  and  today's  rule  has 
incorporated  this  heat  input 
apportionment  methodology  in 
§  7S.16(e)(5).  The  Agency  has  already 
acoepteid  this  apportionment  method 
through  poUcy  as  suffidently  accurate 
for  heat  input,  provided  that  all  units 
use  the  same  kind  of  fuel.  Because 
different  fuels  have  difiierent 
combustion  characteristics  and  their 
emission  calculation  formtilas  will  use  a 
different  ccnnbustion  ratio,  called  the 
"F-fador,"  this  heat  input 
apportionment  methodology  is  not 
appropriate  if  different  feels  with  a 
different  F-fador  are  used.  Incorporating 
the  heat  input  apportioiunent  provision 
allowi  utilities  to  implement  tnis 
apportionment  without  going  through  a 
formal  petition  approval  process.  An 
apportionment  methodology  based  upon 
the  ratio  of  electrical  gmieration  or 
steam  flow  is  already  iiuxHporated  in 
part  75  for  fuel  flow  measured  by 
flowmetera  on  common  pipes  in  section 
2.1.2.2  of  appendix  D.  For  these  reasons, 
EPA  is  incorporating  the  heat  input 
methodology  in  §  75.16(e)(5). 

4.  Recertification  of  Opadty  Monitoring 
Systems 

Background:  Section  75.20(b) 
contains  requirements  for  recertification 
of  CEMS  and  COMS.  This  paragraph 
requires  recertification  whenever  a 
si^iificant  change  is  made  to  a 
monitoring  system  or  to  the  conditions 
under  which  it  is  monitoring  that  will 
afiiad  the  ability  of  the  monitoring 
system  to  accxuatefy  measure,  record 
and  report  emissions  or  opadty.  An 
example  of  a  significant  change  to  a 
monitoring  system's  conditions  for 
monitoring  is  if  the  ductwork  to  a  stack 
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is  tnodified  so  that  a  new  unit  emits 
through  the  stack,  in  addition  to  the 
existing  units.  In  this  case,  the  change 
to  the  flue  gas  handling  system  could 
significantly  change  the  flow  and 
concentration  profiles  in  the  stack,  thus 
affecting  the  ability  of  the  monitor  to 
measure,  record  and  report  emissions. 

In  general,  the  Add  Rain  Program  is 
designed  to  be  as  consistent  as  possible 
with  State  requirements  for  monitoring 
opacity.  Although  section  412  of  the  Act 
requires  installation  of  opacity  monitors 
for  all  affected  units,  the  Act  does  not 
provide  for  a  standard  or  limitation  on 
opacity  for  the  Acid  Rain  Program.  In 
order  to  make  use  of  opacity  monitoring 
data  from  affected  ujoits,  part  75  requires 
that  opacity  data  be  reported  to  State 
agencies  in  the  format  specified  by  the 
State.  In  addition,  if  a  State  agency 
certifies  an  opacity  monitoring  system 
to  the  requirements  of  Performance 
Specification  1  in  appendix  B  of  part  60, 
that  certification  also  applies  to  the 
Acid  Rain  Program. 

Issue:  A  commenter  also  noted  that 
$  7S.20(b)  of  the  May  17. 1995  direct 
final  rule  requires  recertification  of  a 
CXDMS  due  to  changes  in  unit  operation. 
The  commenter  suggested  that  the 
results  of  the  certification  tests  for 
opacity  monitoring  systems  are  not 
significantly  aJTected  by  changes  in 
pollutant  etnission  levels,  and  therefore, 
the  requirement  for  recertification  upon 
a  change  in  unit  ofwcity  should  be 
deleted. 

Response:  The  EPA  agrees  with  the 
commenter  that  changes  in  emissions, 
such  as  from  a  fuel  change,  do  not 
significantly  affect,  and  so  should  not 
require  recertification.  of  the  opacity 
monitoring  system.  Today's  rule 
removes  this  requirement  from 
§75.20(bl. 

For  similar  reasons.  EPA  is  also 
removing  the  requirement  for 
recertification  of  opacity  monitoring 
systems  due  to  modifications  in  the  Hue 
gas  handling  system,  except  for  those 
modifications  to  ductwork  that  change 
the  path  length  of  the  opacity 
monitoring  system.  After  further 
consideration  of  opacity  recertification 
requirements,  the  Agency  has 
determined  that  only  these 
modifications  would  significantly  affect 
the  opacity  monitoring  system's  abiUty 
to  monitor,  record  and  report  opacity. 
The  EPA  notes  that  a  utility  must  still 
meet  any  State  requirements  for 
recertification  of  an  opacity  monitoring 
system. 

G.  Addressing  Comments  on  RATA 
Notifications 

Background:  The  May  17,  19<)5  direct 
final  rule  included  provisions  requiring 


notification  of  the  date  on  which 
periodic  Relative  Accuracy  Test  Audits 
(RATAs)  will  be  i>erfcirmed  in 
§§  75.21(d)  and  75.61(a)(5).  The  direct 
final  provisions  require  submission  of 
written  notification  to  the* 
Administrator,  the  appropriate  EPA 
Regional  Office,  and  tne  applicable  State 
or  local  air  pollution  ccmtrol  agency  at 
least  21  days  before  the  scheduled  date 
of  a  RATA.  The  date  may  be 
rescheduled  if  written  or  oral  notice  is 
provided  to  EPA  and  to  the  appropriate 
State  or  local  air  quality  agency  at  least 
seven  days  before  the  earlier  of  the 
original  scheduled  date  or  the  new  test 
date. 

The  Texas  Subgroup  commented 
adversely  upon  the  requirements  in 
§8  75.21(d)  and  75.51(a)(5)  for 
notifications  of  the  date  on  which 
periodic  RATAs  will  be  performed. 
These  provisions  %vere  removed  from 
part  75  in  a  May  22, 1996  amendment 
to  part  75  (60  FR  25580-25585).  As  part 
of  the  document  in  the  Federal  Register, 
EPA  took  public  comment  for  an 
additional  15  days. 

Public  conunent  focused  upon  five 
main  issues  related  to  the  notifications 
for  periodic  RATAs:  need  for  the 
notification  provision:  the  agencies  or 
offices  to  which  a  notification  should  be 
sent;  whether  agencies  or  offices  could 
grant  a  waiver  from  the  testing 
notification:  how  the  time  periods  for 
notification  could  be  changed  to  allow 
greater  flexibifity  to  utilities:  and  the 
means  by  which  or  form  in  which  a 
notification  could  be  transmitted  to  an 
agency.  Comments  were  received  from 
three  utility  commentors  and  from  four 
State  or  local  air  pollution  agencies  (See 
Docket  A-94-16  Items  V-D-25  through 
V-D-27  and  V-D-29  through  V-D-32). 

Issue:  One  of  the  utility  commentors 
felt  that  the  RATA  notification 
provision  was  not  that  critical.  This 
utility  commentor  expressed  concern 
over  lack  of  flexibility  (See  Docket  A- 
94-16  Item  V-D-26).  The  State  and 
local  agencies  all  supported  having  a 
RATA  notification  (See  Docket  A-94-16 
Items  V-D-29  through  V-D-32). 

Response:  As  stated  in  the  Federal 
Register  (60  FR  25581),  EPA  believes  it 
is  critical  for  EPA,  State,  and  local 
agency  personnel  to  be  able  to  observe 
periodic  RATAs  in  order  to  ensure  the 
quality  of  monitored  data  for  the  Acid 
Rain  Program.  In  addition,  the  EPA 
believes  that  advance  notification  of  the 
date  of  periodic  RATA  testing  allows 
the  cost-effective  use  of  agency 
resources  by  coordinating  auditing  of 
monitor  performance  with  regularly 
scheduled  quality  assurance  testing  and 
by  coordinating  field  observations  at 
multiple  locations.  Thus.  EPA  is 


reinstating  the  requirements  for 
notification  of  the  date  of  periodic 
RATA  testing. 

Issue:  Two  related  issues  concerned  to 
which  agencies  notifications  should  be 
sent  and  whether  agencies  or  offices 
could  grant  a  waiver  frt>m  the  testing 
notification.  In  the  Federal  Register 
document  raquestins  comment  on  the 
periodic  RATA  notification,  EPA 
specifically  requested  comment  on 
removing  the  requirement  that 
notifications  be  provided  to  the 
Administrator  (received  by  EPA's  Add 
Rain  Division)  and  allowing  a  State  or 
local  air  pollution  control  agency  or 
EPA  regional  office  to  waive  the 
notification  requirement.  One  utility 
commentor  fait  that  the  RATA 
notification  might  be  necessary  for  its 
State  agency,  but  not  for  the  Federal 
EPA  (See  Docket  A-94-16  Item  V-D- 
25).  One  State  agency  supported  the 
idea  of  alloMring  a  region  to  determine 
to  which  agency  should  be  notified  (See 
Docket  A-94-16  ItAn  V-4>-29).  A  utiUty 
supported  allowing  a  State  or  local 
agency  or  EPA  regional  office  to  issue  a 
waiver  (See  Docket  A-94-16  Item  V-D- 
27). 

Response:  EPA  considered  the 
comment  requesting  that  notifications 
go  only  to  State  agencies.  However, 
some  EPA  Regional  offices  are  active  in 
observing  RATA  testing.  Therefore,  EPA 
is  retaining  the  requirement  to  send 
notifications  of  periodic  RATA  testing 
to  EPA. 

Based  upon  the  public  comments. 
EPA  is  creating  a  provision  that  would 
allow  a  state  or  local  agency,  an  EPA 
regional  office,  or  the  Administrator's 
delegatee  (EPA's  Acid  Rain  Division)  to 
waive  the  requirement  for  periodic 
RATA  notification  for  a  imit  or  a  group 
of  units.  In  general,  a  state  or  local 
agency  could  waive  the  requirement  for 
notification  to  its  own  office,  but  could 
not  waive  the  requirement  for 
notification  to  the  EPA.  Similarly,  an 
EPA  Regional  office  could  waive  the 
requirement  for  notification  to  its  office, 
but  could  not  waive  the  requirement  for 
notification  to  a  State  or  local  agency  or 
to  the  Administrator's  delegatee.  The 
waiver  should  spedfy  the  units  for 
which  the  periodic  RATA  notification 
requirement  is  waived  and  the  test  or 
period  of  time  for  which  the  periodic 
RATA  notification  requirement  is 
waived.  For  example,  a  regional  EPA 
office  might  send  a  letter  to  the 
designated  representatives  of  several 
utilities  specifying  that  the  designated 
representative  or  owner  or  operator 
would  not  be  required  to  submit  notice 
until  and  unless  the  regional  office 
sends  another  letter  spedfying  that 
notification  is  requested.  A  State  agency 


might  grant  a  waiver  irom  the  testing 
requirement  for  one  particular  unit  in 
that  state  for  its  RATA  testing  in  the  firet 
quarter  of  1997.  EPA's  Add  Rain 
Division  could  issue  a  policy  statement 
throu^  the  Add  Rain  Program  Policy 
Manual  if  it  wanted  to  waive  the 
requirement  for  notification  to  the 
Administrator  indefinitely. 

Today's  rule  also  spednes  that  a  state 
agency  or  EPA  may  c^scontinue  the 
waiver  from  the  periodic  RATA 
notification.  However,  the  periodic 
RATA  notification  requirement  would 
only  resvune  for  any  future  testing;  a 
utility  would  never  retroactively  be 
required  to  provide  notification.  The 
state  agency  or  EPA  would  need  to  send 
another  written  statement  spedfying  for 
which  imits  or  groups  of  units  the 
Mraiver  no  longer  applies.  Thus,  if  an 
agency's  priorities  for  observing  testing 
change  over  time,  the  agency  would  be 
able  to  grant  case-by-case  waivera,  grant 
long-term  waivers  or  discontinue  long- 
term  waiven  to  be  consistent  with  those 
new  priorities  for  observing.  EPA 
believes  that  allowing  this  flexibility 
will  encourage  States  and  regional  EPA 
offices  to  issue  waivera  in  cases  where 
they  are  certain  they  will  not  be 
observing  tests  for  a  unit  or  group  of 
units  for  a  year  or  more. 

Issue:  An  issue  of  great  concern  to 
commentora  was  revising  the  time  limits 
for  notification  to  allow  greater 
flexibility.  One  utility  commentor  felt 
that  putting  any  time  Umit  for  providing 
notification  was  problematic,  since  a 
utility  could  be  in  violation  of  that  time 
limit.  This  conunentor  suggested  that  if 
notification  were  necessary  at  all,  the 
notification  should  be 'a  general 
schedule  of  testing  provided  ahead  of 
time  (See  Docket  A-94-16  Item  V-D- 
26).  Another  utility  commenter 
expressed  concern  that  the  requirement 
for  21  days  advance  notification  imder 
the  Acid  Rain  Program  is  different  from 
their  State  agency  requirement  for  a  30- 
day  notification,  and  that  coordinating 
the  different  requirements  is  difficult 
(See  Docket  A-94-16  Item  V-D-25). 
State  agendes  supported  having  an 
initial  notification  requirement  of  21 
days  (See  Docket  A-94-16  Items  V-D- 
29,  V-D-30,  V-D-32)  or  30  days  (See 
Docket  A-94-16  Item  V-D-31).  One 
state  felt  that  a  21-day  advance 
notification  was  reasonable  because 
utilities  gjsnerally  plan  at  least  this  far  in 
advance  for  periodic  RATAs  (See 
Docket  A-94-16  Item  V-D-29). 

Several  State  agencies  were  sensitive 
to  utility's  need  for  greater  flexibility  for 
sending  notification  where  testing  has 
been  rescheduled.  Some  States 
suggested  that  it  would  be  suffident  for 
a  utility  to  notify  them  as  late  as  twenty- 


four  houra  before  the  new  date  of  the 
test  (See  Docket  A-94-16  Items  V-D-31 
and  V-D-32),  in  order  to  allow  utilities 
greater  flexibility  in  rescheduling. 
Another  state  suggested  that  there 
should  be  different  requirements  for 
notification,  depending  on  whether  the 
scheduled  date  is  changed  by  lass  than 
three  days  or  changed  by  three  days  or 
greater.  In  the  firat  case,  a  two-day 
notification  would  not  be  appropriate, 
but  in  the  latter  case  it  would  be 
appropriate.  This  state  also  commented 
that  in  some  cases,  an  observer  might 
already  be  on  site  when  a  test  needs  to 
be  postponed  until  the  next  day  (See 
Docket  A-94-16  Item  V-D-30).  In  this 
case,  notification  should  not  be 
required. 

Response:  For  the  initial  notification 
of  the  date  of  periodic  RATA  testing, 
EPA  has  dedded  to  retain  the 
requirement  for  advance  notification  of 
at  least  twenty-one  days.  EPA  agreed 
with  the  commentor  who  felt  this 
requirement  was  reasonable.  EPA  notes 
that  twenty-one  days  advance 
notification  is  sufficiently  far  in  advance 
that  agencies  can  schedule  an  observer, 
which  is  the  primary  purpose  of 
requiring  notification.  Although  the 
Agency  understands  the  concerns  of 
utilities  with  having  a  time  limit,  the 
Agency  believes  there  must  be  some 
time  limit  established  in  order  for  the 
notification  to  meet  its  purpose  of 
allowing  agendes  to  observe  testing. 

Also.  EPA  would  like  to  clarify  that 
this  requirement  is  for  notification  no 
later  than  twenty-one  days  in  advance. 
Thus,  if  a  state  agency  has  a  requirement 
for  notification  thirty  days  in  advance, 
a  utility  could  send  notification  both  to 
the  State  and  to  EPA  thirty  days  in 
advance.  Furthermore,  if  a  utility 
wanted  to  send  a  schedule  of  testing  for 
all  of  its  units  during  the  next  calendar 
quarter  in  a  single  notification,  it  could 
do  so.  In  either  case,  the  minimimi 
information  that  must  be  present  in  the 
notification  is  as  follows:  (1)  the  name 
of  the  plant  and  imit  at  which  RATA 
testing  will  be  performed;  (2)  the 
QRISPL  number  for  the  plant;  and  (3) 
the  date  or  dates  for  which  RATA 
testing  is  scheduled  for  that  unit.  It 
would  not  be  necessary  to  use  the 
optional  EPA  form  for  RATA  testing 
notifications  if  the  schedule  letter  or 
State  notification  letter  contained  the 
above  information. 

EPA  also  agrees  with  the  commentora 
who  suggest  that  twenty-four  houra  is 
sufficient  advance  notification  when  a 
test  is  rescheduled,  where  rescheduling 
is  done  shortly  before  the  original  test 
date.  If  the  utility  knows  the 
rescheduled  test  date  earlier,  it  should 
notify  agendes  when  it  knows  this  date. 


However,  the  twenty-four  hour  notice  is 
a  minimum  requirement.  This  should 
prevent  any  situations  where  a  utility 
might  be  req\iired  to  wait  before  starting 
testing  or  else  risk  a  technical  violation. 
Using  a  single  time  period  of  twenty- 
four  houra  (the  calendar  day  before) 
would  also  be  more  straightforward  than 
having  different  notification 
requirements,  depending  upon  how 
many  days  the  test  date  is  changed.  In 
addition,  today's  rule  includes  a 
provision  allowing  for  waivera  of  the 
notification  requirement  where  an 
observer  is  on-site.  If  an  observer  were 
actually  already  on  site  and  testing  were 
postponed,  then  the  observer  could 
choose  to  waive  the  notification 
requirement  for  that  test  for  all  agendes 
(state,  local,  EPA  regional  office  and  the 
EPA  Administrator's  delegatee). 

Issue:  EPA  also  received  comments  on 
the  means  by  which  or  the  form  in 
which  a  notification  could  be 
transmitted  to  an  agency.  The  May  17, 
1995  dired  final  rule  contained  a 
provision  requiring  an  initial  written 
notifid^on  of  the  date  of  testing,  and 
notffication  again  if  a  test  is  rescheduled 
either  "in  waiting  or  by  telephone  or 
other  means."  In  the  May  22, 1996 
Federal  Register  notice  requesting 
pubUc  conunent.  EPA  requested 
conunent  on  using  means  of  notification 
such  as  telephone,  facsimile,  or 
electronic  mail  notification  for  a  test 
that  is  rescheduled.  One  utiUty 
commentor  suggested  that  they  would 
prefer  to  send  a  notification  by 
electronic  mail,  either  for  initial 
notification  or  in  case  of  rescheduling, 
and  eliminate  paper  notifications 
altogether  (See  Docket  A-94-16  Item  V- 
D-25).  State  commentors  felt  that 
notifications  could  be  submitted  either 
by  letter,  electronic  mail  or  telephone 
(See  Docket  A-94-16  Item  V-D-29); 
othere  explidtly  stated  that  these  means 
were  appropriate  for  a  notification 
where  a  testing  date  is  rescheduled,  but 
not  for  the  original  notification  (See 
Docket  A-94-16  Items  V-D-30  and  V- 
D-32). 

Response:  Based  upon  the  comments 
received,  EPA  is  retaining  the 
provisions  that  initial  notification  of  the 
testing  date  must  be  provided  in 
writing.  However,  EPA  is  clarifying  in 
today's  rule  that  a  written  notification 
may  be  provided  in  the  mail  (U.S.  mail 
or  overnight  mail  carrier)  or  vi^ 
facsimile.  In  addition,  an  agency  may 
choose  to  accept  electronic  mail  to  meet 
the  requirement  for  an  initial  written 
notification.  Notification  in  case  of 
rescheduled  testing  may  be  provided  in 
writing,  by  telephone,  or  by  other  means 
that  is  acceptable  to  the  agency 
receiving  the  notification.  Because  the 


J- 
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initial  notification  is  most  critical  for  an 
agency  that  wants  to  schedule  test 
observations,  it  is  still  required  to  be 
submitted  in  writing,  rather  than  over 
the  telephone.  If  a  utility  wishes  to  use 
electronic  mail  or  some  other  form  of 
notification  not  explicitly  mentioned  in 
part  75,  it  should  contact  its  state  or 
local  agency  and  EPA  Regional  office  to 
determine  if  this  is  acceptable.  The 
agency  may  request  additional 
safieguards  be  used  when  electronic  maii 
notice  is  provided  (e.g.,  requiring 
procedures  for  confirmation  of  receipt 
or  a  follow-up  letter  In  the  mail  later). 

rv.  Impact  Analjnw 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  38  FR 
51735  (October  4,  1993),  the 
Administrator  must  determine  whether 
the  regulatory  action  is  "significant" 
and,  therefore,  sub^  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  l&ely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  eflisct  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect,  in  a  material  way.  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  the  rule  seems  to  raise 
novel  legal  or  policy  issues.  As  such, 
this  action  was  submitted  to  OMB  for 
review.  Any  written  comments  from 
OMB  to  EPA,  any  written  EPA  response 
to  those  comments,  and  any  changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  included  in  the 
docket.  The  docket  is  available  for 
public  inspection  at  the  EPAs  Air 
Docket  Section. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 


rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  Oie  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  Inat  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  moat 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  fiiud  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  ]ou  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepand 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-efiiBctive.  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  afiiected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  However,  as  discussed  in 
this  preamble,  the  rule  has  the  net  effect 
of  reducing  the  burden  of  part  75  of  the 
Acid  Rain  regulations  on  regulated 
entities  that  have  add-on  einission 
controls,  including  both  investor-owned 
and  mimidpal  utilities. 

C.  Paperwork  Reduction  Act 

Today's  final  rule  does  not  add  any 
additional  information  collection 
requirements  to  the  current  information 
collection  requirements  in  the  existing 
part  75.  Therefore  an  Information 
Collection  Request  was  not  prepared  for 
today's  final  rule. 

The  information  collection 
requirements  for  the  existing  part  75 
rule  have  been  approved  by  the  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  and  have  been 
assigned  control  number  2060-0258. 

The  information  collection 
requirements  in  today's  final  rule  do  not 
increase  the  estimated  reporting  burden. 
In  fact,  today's  final  rule  slightly 
reduces  the  reporting  burden  by 
allowing  utilities  which  have  ufiits  with 
add-on  emission  controls  which  want  to 
use  the  missing  data  procedures 
described  in  this  final  rule  to  keep  the 


parametric  data  ranges  on  site  rather 
than  to  report  it  to  EPA.  Since  the 
reductian  is  voluntary  and  only  affects 
units  with  add-on  emission  controls,  it 
is  difficult  to  determine  the  specific 
amount  of  the  reduction  in  burden 
overall. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  redudiig  this  burden  to 
Director,  OPPE  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency;  401  M  Street  SW  (Mail  Code 
2136):  Washington.  DC  20460;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725  17th  Street  NW; 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  requires  federal 
agencies  to  consider  piotential  impacts 
of  projKMed  regulations  on  small 
business  entities.  If  a  preliminary 
analvsis  indicates  that  a  proposed 
regulation  would  have  a  significant 
adverse  economic  impact  on  a 
substantial  niunber  of  small  business 
entities,  then  a  regulatory  flexibility 
analysis  must  be  prepared.  An  action 
which  has  a  predominantly  deregulatory 
or  beneficial  economic  effect  on  small 
business  does  not  need  a  regulatory 
flexibility  analysis. 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  coimection  with 
this  final  rule.  This  rule  will  reduce 
regulatory  burdens  on  small  business 
entities  because  the  provisions  in 
today's  final  rule  increase  the 
implementation  flexibility  and  slightly 
relieve  the  regulatory  burden  for  all 
utilities  affected  by  this  rule,  including 
small  utilities.  Therefore.  EPA  has 
determined  that  this  rule  will  have  no 
significant  adverse  economic  effect  on  a 
substantial  number  of  small  business 
entities. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Registar.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 
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List  (rf'Snbiects  in  40  CFR  Part  75 

Environmental  protection.  Air 
pollution  control.  Carbon  dioxide. 
Continuous  emission  monitors.  Electric 
utilities.  Incorporation  by  reference. 
Nitrogen  oxides.  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

Dated:  November  5. 1996. 
Carol  M.  BrowDflr, 
Administrator. 

The  interim  final  rule  (59  FR  26560. 
May  17, 1995)  is  adopted  as  final  with 
the  following  changes.  For  the  reasons 
set  out  in  the  preamble,  part  75  of  title 
40,  chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  75-CONT1NUOUS  EMISSION 
MONUORINQ 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Anthwtty:  42  U.S.C.  7601  and  7651k. 

2.  Section  75.6  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

|75J    Incorporation  by  rataranca. 

•        •        *        •        * 

(e)  The  followong  materials  are 
available  for  purchase  bora  the 
following  address:  American  Gas 
Association,  1515  Wilson  Boulevard, 
Arlington  VA  22209: 

(1)  American  Gas  Association  Report 
No.  3:  Orifice  Metering  of  Natural  Gas 
and  Other  Related  Hydrocarbon  Fluids. 
Part  1:  General  Equations  And 
Uncertainty  Guidelines  (October  1990 
Edition),  Part  2:  Spedfioation  and 
Installation  Reqiiirements  (February 
1991  Edition)  and  Part  3:  Natural  Gas 
Applications  (Augiist  1992  Edition),  for 
§  75.20  and  appendices  D  and  E  of  this 
part. 

(2)  American  Gas  Association 
Transmission  Measurement  Committee 
Report  No.  7:  Meastirement  of  Gas  by 
Turbine  Metere  (1985  Edition),  for 

§  75.20  and  appendix  D  of  this  part. 

3.  Section  75.11  is  amended  by 
revising  paragraphs  (a),  (d),  and  (e);  and 
by  removing  paragraph  (g)  to  read  as 
follows: 

f  75.1 1    SpecMc  provisions  for  monitoring 

502  emteslona  (SO2  and  flow  monitors). 

(a)  Coal-fired  units.  The  owner  or 
operator  shall  meet  the  general 
operating  requirements  in  §  75.10  for  an 

503  continuous  emission  monitoring 
system  and  a  flow  monitoring  system  for 
each  affected  coal-fired  unit  while  the 
unit  is  combusting  coal  and/or  any  other 
fuel,  except  as  provided  in  paragraph  (e) 
of  this  section,  in  §  75.16,  and  in  subpart 
E  of  this  part.  During  hours  in  which 
only  natural  gas  or  gaseous  fuel  with  a 


sulfur  content  no  greater  than  natural 
gas  (i.e..  >20  grains  per  100  standard 
cubic  feet  (gr/100  scf)  is  combusted  in 
the  unit,  the  owner  or  operator  shall 
comply  with  the  applicable  provisions 
of  paragraph  (e)(1),  (e)(2),  or  (e)(3)  of 
this  section. 
•        •        •        •        * 

(d)  Gas-fired  and  oil-fired  units.  The 
owner  or  operator  of  an  affected  unit 
that  qualifies  as  a  gas-fired  or  oil-fired 
unit,  as  defined  in  §  72.2  of  this  chapter, 
based  on  information  stibmitted  by  the 
designated  representative  in  the 
monitoring  plan,  shall  measure  and 
record  SO2  emissions: 

(1)  By  meeting  the  general  operating 
requirements  in  §  75.10  for  an  SO2 
continuous  emission  monitoring  system 
and  flow  monitoring  system.  If  this 
option  is  selected,  the  owner  or  operator 
shall  comply  with  the  applicable 
provisions  in  paragraph  (e)(1),  (e)(2),  or 
(e)(3)  of  this  section  during  hours  in 
which  the  unit  combusts  mily  natural 
gas  (or  gaseous  fuel  with  a  sulfur 
cont«it  no  greater  than  natural  gas);  or 

(2)  By  providing  other  information 
satisfactory  to  the  Administrator  using 
the  applicable  procedures  specified  in 
appendix  D  of  this  part  for  estimating 
hourly  SO2  mass  emissions.  Appendix  D 
shall  not,  however,  be  used  when  the 
imit  combusts  gaseous  fuel  with  a  sulfur 
content  greater  than  natural  gas  (i.e.,  £ 
20  gr/100  scf);  when  such  fuel  is 
burned,  the  owner  or  operator  shall 
comply  with  the  provisions  of 
paragraph  (e)(4)  of  this  section. 

(e)  Units  with  SO2  continuous 
emission  monitoring  systems  during  the 
combustion  of  gaseous  fuel.  The  owner 
or  operator  of  an  afiiscted  tmit  with  an 
SO2  continuous  emission  monitoring 
system  shall,  during  any  houra  in  which 
the  imit  combusts  only  gaseous  fuel, 
determine  SO2  emissions  in  accordance 
with  paragraph  (e)(1),  (e)(2),  (e)(3)  or 
(e)(4)  of  this  section,  as  applicable. 

(1)  When  pipeline  natiual  gas  is 
bvuned  in  the  imit,  the  owner  or 
operator  may.  in  lieu  of  operating  and 
recording  data  from  the  SO2  monitoring 
system,  determine  SO2  emissions  by 
using  the  heat  input  calculated  using  a 
certified  flow  monitoring  system  and  a 
certified  diluent  monitor,  in  conjimction 
vtrith  the  default  SO2  emission  rate  for 
pipeline  natural  gas  from  section  2.3.2 
of  appendix  D  of  this  part,  and  Equation 
F-23  in  appendix  F  of  this  part.  When 
this  option  is  chosen,  the  owner  or 
operator  shall  perform  the  necessary 
data  acquisition  and  handling  system 
tests  under  §  75.20(«),  and  shall  meet  all 
quality  control  and  quality  assurance 
requirements  in  appendix  B  of  this  part 
for  the  flow  monitor  and  the  diluent 
monitor. 


(2)  When  gaseous  fuel  with  a  sulfur 
content  no  greater  than  natiiral  gas  (i.e., 
2  20  gr/100  scf)  is  combusted  in  the 
imit,  the  owner  or  operator  may,  in  lieu 
of  operating  and  recording  data  from  the 
SO2  monitoring  system,  dystermine  SO2 
emissions  by  certifying  an  excepted 
monitoring  system  in  accordance  with 

§  75.20  and  with  appendix  D  of  this 
part,  by  following  the  fuel  sampling  and 
analysis  i»xx»diues  in  section  2.3.1  of 
appendix  D  of  this  part,  by  meeting  the 
recordkeeping  requirements  of  §  75.55. 
and  by  meeting  all  quality  control  and 
quality  assurance  requirements  for  fuel 
flowmeters  in  appendix  D  of  this  part. 
If  this  compliance  option  is  selected,  the 
hourly  unit  heat  input  reported  under 
§  75.54(b)(5)  shall  be  determined  using 
a  certified  flow  monitoring  system  and 
a  certified  diluent  monitor,  in 
accordance  with  the  procedures  in 
section  5.2  of  appendix  F  of  this  part. 
The  flow  monitor  and  diluent  monitor 
shall  meet  all  of  the  applicable  quality 
control  and  quality  assurance 
requirements  of  appendix  B  of  this  part. 

(3)  When  gaseous  fuel  with  a  sulfur 
content  no  greater  than  natural  gas  (i.e., 
^  20  gr/100  scf)  is  burned  in  the  unit, 
the  owner  or  operator  may  determine 
S02  mass  emissions  by  using  a  certified 
SO2  continuous  monitoring  system,  in 
conjunction  with  a  certified  flow  rate 
monitoring  system.  However,  on  and 
after  January  1, 1999,  the  SO3 
monitoring  system  shall  be  subject  to 
the  following  provisions;  prior  to 
January  1, 1999.  the  owiiBr  or  op>erator 
may  comply  with  these  provisions: 

(1)  When  conducting  the  daily 
calibration  error  tests  of  the  SO2 
monitoring  system,  as  required  by 
section  2.1.1  in  appendix  B  of  this  part, 
the  zero-levri  calibration  gas  shall  have 
an  SO2  concentration  of  0.0  percent  of 
span.  This  restriction  does  not  apply  if 
gaseous  fuel  is  burned  in  the  affected 
unit  only  during  unit  startup. 

(ii)  The  zero-level  calibration 
response  of  the  SO3  monitoring  system 
shall  be  adjusted,  either  aiftomatically 
or  manually,  to  read  exactly  0.0  ppm 
SO2  following  each  successful  daily 
calibration  error  test  conducted  in 
accordance  with  section  2.1.1  in 
appendix  B  of  this  part.  This  caHbration 
adjustment  is  optional  if  gaseous  fuel  is 
burned  in  the  affected  unit  only  during 
unit  startup. 

(iii)  Any  hourly  average  SO2 
concentration  of  less  than  2.0  ppm 
recorded  by  the  SO2  monitoring  system 
shall  be  adjusted  to  a  default  value  of 
2.0  ppm,  for  reporting  purposes.  Such 
adjusted  hourly  averages  shall  be 
considered  to  be  quality-assured  data, 
provided  that  the  monitoring  system  is 
operating  and  is  not  out-of-control  with 
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respect  to  any  of  the  quality  aaaurance 
tests  required  by  appendix  B  of  this  pari 
(i  e..  daily  caUbration  error,  linearity 
and  relative  accuracy  test  audit) 

(iv)  Notwithstanding  the  requirements 
of  sections  2.1  1.1  and  2.1.1.2  of 
appendix  A  of  this  part,  a  second,  low- 
scale  measurement  range  is  not  required 
for  units  that  sometimes  bum  natural 
gas  (or  gaseous  fuel  with  a  sulfur 
content  no  greater  than  natural  gas)  and 
at  other  times  bum  higher-sulfur  fuel(s) 
such  as  coal  or  oil.  For  units  that  bum 
only  natural  gas  (or  gaseous  fuel  with  a 
sulfur  content  no  greater  than  natural 
gas)  and  bum  no  other  type(s)  of  fuel(s), 
the  owner  or  operator  shall  set  the  span 
of  the  SO]  monitoring  system  to  a  value 
no  greater  than  200  ppm. 

(4)  During  any  hours  in  which  a  unit 
combusts  only  gaseous  fuel(s)  with  a 
sulfur  content  greater  than  natural  gas 
(i.e..  >  20  gr/lOOscf).  the  owner  or 
operator  shall  meet  the  general 
operating  requirements  In  $  75.10  for  an 
SO}  continuous  emission  monitoring 
system  and  a  flow  monitoring  system. 

4.  Section  75.16  is  amended  by 
revising  paragraphs  (a)(2)(ii)(B). 
(a)(2)(ii)(C).  and  (b)(2)(U)(B)  and  by 
adding  paragraph  (e)(5)  to  read  as 
follows: 

|75.ie    apectol  pfxwHatena tef monltorlnfl 
emftona  from  qommon.  bypaee,  and 
multiple  atadis  tor  SOi  amtaaloiw  and  (MM 
Input  delTTnloaaona. 

(a)*   •   *        » 
(2).  .  . 

(ii)-   •  * 

(B)  Install,  certify,  operate,  and 
maintain  an  SO}  continuous  emission 
monitoring  system  and  flow  monitoring 
system  in  the  duct  from  each  Phase  0  or 
nonaffected  unit;  calculate  SO}  mass 
emissions  from  the  Phase  I  units  as  the 
difference  between  SO?  mass  emissions 
measured  in  the  common  stack  and  SO} 
mass  emissions  measured  in  the  ducts 
of  the  Phase  II  and  nonaffected  units; 
record  and  report  the  calculated  SO} 
mass  emissions  from  the  Phase  I  units, 
not  to  be  reported  as  an  hourly  average 
value  less  than  zero;  and  combine 
emissions  for  the  Phase  I  units  for 
compliance  purposes;  or 

(C)  Install,  certify,  operate,  and 
maintain  an  SO}  continuous  emission 
monitoring  system  and  flow  monitoring 
system  in  the  duct  from  each  Phase  I  or 
nonaffected  unit;  calculate  SO?  mass 
emissions  from  the  Phase  II  units  as  the 
difference  between  SO}  mass  emissions 
measured  in  the  common  stack  and  SO} 
mass  emissions  measured  in  the  ducts 
of  the  Phase  I  and  nonaffected  units,  not 
to  be  rejwrted  as  an  hourly  average 
value  less  than  zero;  and  combine 


emissioDs  for  the  Phase  n  units  for 
recordkeeping  and  compliance 
purpoees;  or 

(b)«    •   • 

(2)'    •   • 

(ii)*   •   • 

(B)  Install,  certify,  operate,  and 
maintain  an  SO}  continuous  emission 
monitoring  sjrstem  and  flow  monitoring 
system  in  the  duct  from  each 
nooafiiected  unit:  detormina  SOi  mass 
emissions  from  the  affected  units  as  the 
diffierence  between  SO}  mass  emissions 
measured  in  the  common  stack  and  SO} 
mass  emissions  measured  in  the  ducts 
of  the  nonaffected  units,  not  to  be 
reported  as  an  hourly  average  value  less 
than  zero;  and  combine  emissions  for 
the  Phase  I  and  Phase  II  affected  units 
for  recordkeeping  and  compliance 
purposes:  or 
•        •        •        •        • 

(e)*  •  • 

(5)  The  owner  or  operator  of  an 
affected  unit  with  a  diluent  monitor  and 
a  flow  monitor  installed  on  a  common 
stack  to  determine  heat  input  at  the 
common  stack  may  choose  to  apportion 
the  heat  input  from  the  conunon  stack 
to  each  affected  unit  utilizing  the 
common  stack  by  using  either  of  the 
following  two  methods,  provided  that 
all  of  the  units  utilizing  the  common 
stack  are  combusting  fuel  with  the  same 
F- factor  found  in  section  3  of  appendix 
F  of  this  part.  The  heat  input  may  be 
apportioned  either  by  using  the  ratio  of 
load  (in  KfWe)  for  each  individual  unit 
to  the  total  load  for  all  units  utilizing 
the  common  stack  or  by  using  the  ratio 
of  steam  flow  (in  1000  Ib/hr)  for  each 
individual  unit  to  the  total  steam  flow 
for  all  luiits  utilizing  the  common  stack. 

5.  Section  75.18  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

S  7S.1S  -  Specific  provtalona  for  monitoring 


foropadly. 

•  •        •        ■        • 

(b)*  •  • 

(3)  The  owner  or  operator  monitors 
opacity  using  Method  9  of  appendix  A 
of  part  60  of  this  chapter  whenever 
emissions  jpass  through  the  bypass 
stack.  Method  9  shall  be  used  in 
accordance  with  the  applicable  State 
regulations. 

6.  Section  75.20  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  by  revising  paragraph 
(g)(l)(i)  to  read  as  follows: 

175.20    Caniflcalton  dhd  racarWIcation 
prooaduraa. 

•  •        •        •        • 

(b)  Recertification  approval  process. 
Whenever  the  owner  or  operator  makes 


a  replacemaDt.  modification,  or  change 
in  the  certified  continuous  emisaion 
monitoring  system  or  continuous 
opacity  monitoring  syitem  (which 
includes  the  automated  data  acquisition 
and  handling  system,  and,  where 
applic^le,  the  COi  continuous 
emission  monitoring  system),  that 
significantly  a£fecU  the  ability  of  the 
system  to  measure  or  record  the  SO} 
concentration,  volumetric  gas  flow,  SO3 
mass  emisaioas.  NOx  emisaion  rate,  OO3 
concentration,  or  opacity,  or  to  meet  the 
requirements  of  §  75.21  or  appendix  B  of 
this  piart,  the  owner  or  operator  shall 
recertify  the  continuous  emission 
monitoring  system,  continuous  opacity 
monitoring  system,  or  component 
thereof  according  to  the  procedures  in 
this  paragraph.  Examples  of  changes 
which  require  recertification  include: 
replacement  of  the  analytical  method, 
including  the  analyzer;  change  in 
location  or  orientation  of  the  sampling 
probe  or  site:  rebuilding  of  the  analyzer 
or  all  monitoring  system  equipment; 
and  replacement  of  an  existing 
continuous  emission  monitoring  system 
or  continuous  opacity  monitoring 
system.  In  addition,  if  a  continuous 
emission  monitoring  system  is  not 
operating  for  more  than  2  calendar 
yean,  then  the  owner  or  operator  shall 
recertify  the  continuous  emisaion 
monitoring  system.  The  Administrator 
may  determine  whether  a  replacement, 
modification  or  change  in  a  monitoring 
system  significantly  affecU  the  ability  of 
the  monitoring  system  to  measiue  or 
record  the  SO}  concentration, 
volumetric  gas  flow,  SO}  mass 
emissions,  NOx  emission  rate,  CXh 
concentration,  or  opacity.  Furthermore, 
whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
to  the  flue  gas  handling  system  or  the 
unit  operation  that  significantly  changes 
the  flow  or  concentration  profile  of 
monitored  emissions,  the  owner  or 
operator  shall  recertify  the  continuous 
emission  monitoring  system  or 
component  thereof  according  to  the 
procedures  in  this  paragraph.  The 
owner  or  operator  shall  recertify  a 
continuous  opacity  monitoring  system 
whenever  the  monitor  path  length 
changes  or  as  required  by  an  applicable 
State  or  local  regulation  or  permit. 
Recertification  is  not  required  prior  to 
use  of  a  non-redundant  backup 
continuous  emission  monitoring  system 
in  cases  where  all  of  the  following 
conditions  have  been  met:  the  non- 
redundant  backup  continuous  emission 
monitoring  system  has  been  certified  at 
the  same  sampling  location  within  the 
previous  two  calendar  years;  all 
components  of  the  non-redundant 
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backup  continuous  emissions 
monitoring  system  have  previously  been 
certified;  and  component  monitora  of 
the  non-redimdant  backup  continuous 
emisaion  monitming  system  pass  a 
linearity  check  (for  pollutant 
concentration  monitors)  or  a  calibration 
error  test  (for  flow  monitors)  prior  to 
their  use  for  monitoring  of  emissions  or 
flow.  In  addition,  changes  resulting 
from  routine  or  normal  corrective 
maintenance  and/or  quality  assurance 
activities  do  not  require  recertification, 
nor  do  software  modifications  in  the 
automated  data  acquisition  and 
handling  system,  where  the 
modification  is  only  for  the  purpose  of 
generating  additional  or  modified 
reports  for  the  State  Implementaticm 
Plan,  internal  company  uses,  or  for 
reporting  requirements  under  subpart  G 
of  this  part. 
•        •        •        •        • 

(g)*  *  • 

(!)••• 

(i)  When  the  optional  SO2  mass 
emissions  estimation  procedure  in 
appendix  D  of  this  part  or  the  optional 
NOx  emissions  estimation  protocol  in 
appendix  E  of  this  part  is  used,  the 
owner  or  operator  shall  provide  data 
bom  a  calibration  test  for  each  fiiel 
flowmeter  according  to  the  appropriate 
calibration  procedures  using  one  of  the 
following  standard  methods:  ASME 
MFC-3M-198g  with  September  1990 
Errata.  "Measurement  of  Fluid  Flow  in 
Pipes  Using  Orifice,  Nozzle,  and 
Venturi",  ASME  MFC-4M-1986 
(Reaffirmed  1990)  "Measurement  of  Gas 
Flow  by  Turbine  Meters",  ASME  MFC- 
5M-1985,  "Measurement  of  Liquid 
Flow  in  Closed  Conduits  Using  Transit- 
Time  Ultrasonic  Flowmeters",  ASME 
MFC-6M-1987  with  June  1987  Errata, 
"Meastirement  of  Fluid  Flow  in  Pipes 
Using  Vortex  Flow  Meters",  ASME 
MFG-7M-1987  (Reaffirmed  1992), 
"Measurement  of  Gas  Flow  by  Means  of 
Critical  Flow  Venturi  Nozzles",  ASME 
MFt>9M-1988  with  December  1989 
Errata,  "Measurement  of  Liquid  Flow  in 
Closed  Conduits  by  Weighing  Method", 
ISO  8316: 1987(E)  "Measurement  of 
Liquid  Flow  in  Closed  Qmduits — 
Method  by  Collection  of  the  Liquid  in 
a  Volumetric  Tank",  Section  8, 
Calibration  from  American  Gas 
Association  Transmission  Measurement 
Committee  Report  No.  7:  Measurement 
of  Gas  by  Turbine  Meters  (1985  Edition) 
or  American  Gas  Association  Report  No. 
3:  Orifice  Metering  of  Natural  Gas  and 
Other  Related  Hydrocarbon  Fluids  Part 
1:  General  Equations  and  Uncertainty 
Guidelines  (October  1990  Edition),  Part 
2:  Specification  and  Installation 
luirements  (February  1991  Edition) 


and  Part  3:  Natural  Gas  Applications 
(August  1992  Edition),  excluding  the 
modified  calculation  procedures  of  Part 
3.  as  required  by  appendices  D  and  E  of 
this  part  (all  methods  incorporated  by 
reference  under  §  75.6).  The 
Administrator  may  also  approve  other 
procediires  that  use  equipment  traceable 
to  National  Institute  of  Standards  of 
Technology  (NIST)  standards.  The 
designated  representative  shtdl 
dociiment  the  procedure  and  the 
equipment  used  in  the  monitoring  plan 
for  the  unit  and  in  a  petition  submitted 
in  accordance  with  §  75.66(c). 
*        •        •        •        • 

7.  Section  75.21  is  amended  by 
revising  paragraph  (a);  by  adding 
paragraph  (d);  and  by  removing 
paragraph  (f)  to  read  as  follows: 


§75^    QuaNty  aeaurence  and  qiiallty 
oontiol  requtoeoianls. 

(a)  Continuoas  emission  monitoring 
systems.  The  owner  or  curator  of  an 
affected  unit  shall  operate,  calibrate  and 
TTiAiTitiiin  each  continuous  emission 
monitoring  system  used  to  report 
emission  data  imder  the  Acid  Rain 
Prooam  as  follows: 

(1)  The  owner  or  operator  shall 
operate,  calibrate  and  maintain  each 
primary  and  redundant  backup 
continuous  emission  monitoring  system 
according  to  the  quality  assurance  and 
quality  control  procedures  in  appendix 
B  of  this  part. 

(2)  The  owner  or  operator  shall  ensure 
that  each  non-redundant  backup 
continuous  emission  monitoring  system 
complies  vntb  the  daily  and  quarterly 
qiiality  assurance  and  quality  control 
procedures  in  appendix  B  of  this  part 
for  each  day  and  quarter  that  the  system 
is  used  to  report  data. 

(3)  The  owner  or  operator  shall 
perform  quality  assurance  upon  a 
reference  method  backup  monitoring 
system  according  to  the  requirements  of 
Method  2, 6C,  7E,  or  3A  in  appendix  A 
of  part  60  of  this  Chapter 
(supplemented,  as  necessary,  by 
guidance  from  the  Administrator), 
instead  of  the  procedures  specified  in 
appendix  B  of  this  part. 

14]  When  a  unit  combusts  only  natxual 
gas  or  gaseous  fuel  with  a  sulfur  content 
no  greater  than  natural  gas  and  SO2 
emissions  are  determined  in  accordance 
with  §§  75.11(e)(1)  or  (e)(2),  the  owner 
or  operator  of  a  unit  vtrith  an  SO2 
continuous  emission  monitoring  system 
is  not  required  to  perform  the  daily  or 
quarterly  assessments  of  the  SO2 
monitoring  system  under  appendix  B  of 
this  part  on  any  day  or  in  any  calendar 
quarter  in  which  only  natural  gas  (or 
gaseous  fuel  with  a  sulfur  content  no 
greater  than  natural  gas)  is  combusted  in 


the  unit.  Notwithstanding,  the  results  of 
any  daily  calibration  error  test  and 
liiiearity  test  of  the  SO2  monitming 
system  p«f ormed  while  the  unit  is 
combusting  only  natural  gas  (or  gaseotis 
fuel  with  a  sulfur  ccmtent  no  greater 
than  natural  gas)  diall  be  considered 
valid.  If  any  sudi  test  is  baled,  the  SO2 
monitoring  system  shall  be  considered 
to  be  out-of-control  until  a  subseqtient 
test  of  the  same  type  has  been 
successfully  completed. 

(5)  For  a  unit  with  an  SO2  continuous 
monitoring  system,  in  which  natural  gas 
(or  gaseous  fuel  with  a  sulfiir  content  no 
greater  than  natxual  gas)  is  sometimes 
bumed  as  a  primary  and/or  backup  fuel, 
and  in  which  higher-sulfur  fuel(s)  such 
as  oil  or  coal  are,  at  other  times,  bumed 
as  primary  or  backup  fuel(s),  the  owner 
or  operator  shall  perform  the  relative 
accuracy  test  audits  of  the  SO2 
monitoring  system  (as  required  by 
section  6.5  in  appendix  A  of  this  part 
and  section  2.3.1  in  appendix  B  of  this 
part)  only  When  the  higher-sulfur  fuel  is 
combtisted  in  the  unit,  and  shall  not 
perform  SO2  relative  acciuw:y  test 
audits  when  gaseous  fuel  is  the  only 
fuel  being  combusted. 

(6)  If  a  imit  with  an  SO3  monitoring 
system  bums  only  fuel(s)  with  a  sulfur 
content  no  greater  than  that  of  natural 
gas  and  never  combusts  other  fuel(s) 
with  a  siilfur  content  greater  than 
natural  gas,  the  SO2  monitoring  system 
is  exempted  from  the  relative  aomracy 
test  audit  requirements  in  appendices  A 
and  B  of  this  part. 

(7)  In  determining  the  deadline  for  the 
next  semiannual  or  annual  relative 
accuracy  test  audit  of  an  SO}  monitoring 
system,  any  calendar  quarter  during 
which  a  imit  combusts  only  fuel(s]  with 
a  sulfur  content  no  greater  than  natural 
gas  shall  be  excluded  in  determining  the 
calendar  quarter,  bypass  operating 
quarter,  or  unit  operating  quarter  when 
the  next  relative  accuracy  test  audit 
must  be  performed  for  the  SO} 
monitoring  system.  If,  however,  as  a 
result  of  such  exclusion  of  calendar 
quarters,  eight  calendar  quarters  elapse 
after  a  relative  accuracy  test  audit, 
wdthout  a  subsequent  relative  accuracy 
test  audit  of  an  SO}  monitoring  system 
having  been  performed,  the  owner  or 
operator  shall  ensure  that  a  relative 
accuracy  test  audit  is  performed  in  the 
next  calendar  quarter  in  which  a  fuel 
with  a  sulfur  content  greater  than 
natural  gas  is  bumed  in  the  unit. 

(8)  The  owner  or  operator  who,  in 
accordance  with  §  75.11(e)(1),  uses  a 
certified  flow  monitor  and  a  certified 
diluent  monitor  and  Equation  F-23  in 
appendix  F  of  this  part  to  calculate  SO} 
emissions  during  hours  in  which  a  unit 
combusts  only  pipeline  natural  gas, 
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shall  meet  ail  quality  coatrol  and 
quality  aasuraace  requirements  in 
appendix  B  of  this  part  for  the  flow 
monitor  and  the  diluent  monitor. 

•  •        •        •        * 

(d)  Notification  for  periodic  nlative 
accuracy  test  audits.  The  owner  or 
operator  or  the  designated 
representative  shall  submit  a  written 
notice'of  the  dates  of  relative  accuracy 
testing  as  specifled  in  §  75.61. 

•  •         •         ■         • 

8.  Section  75.30  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows; 


f7SUM 


(d)  The  owner  or  operator  shall 
comply  with  the  applicable  provisions 
of  this  paragraph  during  hours  in  which 
a  unit  with  an  SOi  continuous  emission 
monitoring  system  combusts  only 
natural  gas  or  gaseous  fuel  with  a  sulfur 
content  no  greater  than  natural  gas. 

(1)  Whenever  a  unit  with  an  SO2 
continuous  emission  monitoring  system 
combusts  only  pipeline  natural  gas  and 
the  owner  or  operator  is  using  the 
procedures  in  section  7  of  appendix  F 
of  this  part  to  determine  SO2  mass 
emissions  pursuant  to  §  75.11(e)(1).  the 
owner  or  operator  shall,  for  the 
purpxMes  of  reporting  heat  input  data 
under  §  75.54(b)(S)  and  for  the 
calculation  of  SO2  mass  emissions  using 
Equation  F-23  in  section  7  of  appendix 
F  of  this  part,  substitute  for  missing  data 
from  a  flow  monitoring  system.  CX)2 
diluent  monitor  or  Oj  diluent  monitor 
using  the  missing  data  substitution 
procedures  in  §  75.36. 

(2)  Whenever  a  unit  with  an  SOj 
continuous  emission  monitoring  system 
combusts  gaseous  fuel  with  a  siUfur 
content  no  greater  than  natural  gas  (i.e., 
i  20  gr/lOO  scf)  and  the  owner  or 
operator  uses  the  gas  sampling  and 
analysis  and  fuel  flow  procedures  in 
appendix  D  of  this  part,  to  determine 

"SOz  mass  emissions  pursuant  to 
§  75.11(e)(2),  the  owner  or  operator  shall 
substitute  for  missing  sulfur  content, 
gross  caloriBc  value  and  fuel  flow  meter 
data  using  the  missing  data  procedures 
in  appendix  D  of  this  part  and  shall 
also,  for  the  purposes  of  reporting  heat 
input  data  under  §  75.54(b)(5). 
substitute  for  missing  data  from  a  flow 
monitoring  system,  CO2  diluent  monitor 
or  O2  diluent  monitor  using  the  missing 
data  substitution  procedures  in  §  75.36. 

(3)  The  owner  or  operator  of  a  unit 
with  an  SO2  monitoring  system  shall  not 
include  hours  when  the  unit  combusts 
only  natural  gas  (or  a  gaseous  fuel  with 
sulfur  content  no  greater  than  that  of 
natural  gas)  in  the  SCh  data  availability 


calculatims  in  §  75.32,  or  in  the 
calculation*  of  substitute  SO2  data  using 
the  prooedures  of  either  §§  75.31  or 
75.33,  whan  SO2  emissions  are 
determined  in  accordance  with  %%  75.11 
(e)(1)  or  (e)(2).  For  the  purpose  of  the 
missing  data  and  availability  procedures 
for  SO2  pollutant  concentration 
monitors  in  §§  75.31  through  75.33  only, 
ail  hours  during  which  the  unit 
combusts  only  Astural  gas.  or  a  gaseous 
fuel  mth  a  stAfur  content  no  greater 
than  nattiral  gas.  shall  be  excluded  from 
the  definition  of  "monitor  operating 
hour,"  "quality-assured  monitor 
operating  hour,"  "unit  operating  hour," 
and  "unit  operating  day",  when  SO2 
emissions  are  determined  in  accordance 
with  S§  75.11  (e)(1)  or  (eM2). 

(4)  During  all  hours  in  which  a  unit 
with  an  SO2  continuous  emission 
monitoring  system  combusts  only 
natural  gas  (or  gaseous  fuel  with  a  sulfur 
content  no  greater  than  natural  gas)  and 
the  owner  or  operator  uses  the  SO3 
monitoring  system  to  determine  SO2 
mass  emissions  pursuant  to 
§  75.11(e)(3).  the  owner  or  operator  shall 
determine  the  percent  monitor  data 
availability  for  SOj  in  accordance  with 
§  75.32  and  shall  use  the  standard  SO3 
missing  data  procedures  of  §  75.33. 

9.  Section  75.32  is  amended  by 
revising  paragraph  (a)(3)  and  by 
removing  paragraph  (a)(4)  to  read  as 
follows: 

1 75.32    Delsnninabon  of  monltoHng  data 

avaMMity  for  standard  fliiaalng  data 
prooedures. 

(a)-  •   • 

(3)  The  owner  or  operator  shall 
include  all  unit  operating  hours,  and  all 
monitor  operating  hours  for  which 
quality-assured  data  were  recorded  by  a 
certified  primary  monitor:  a  certified 
redundant  or  non-redundant  backup 
monitor  or  a  reference  method  for  that 
unit;  or  by  an  approved  alternative 
monitoring  system  under  subpart  E  of 
this  part  when  calculating  percent 
monitor  data  availability  using  Equation 
8  or  9.  No  hours  from  more  than  three 
years  (26,280  clock  hours)  earlier  shall 
be  used  in  Equation  9.  For  a  unit  that 
has  accumulated  less  than  8.760  unit 
operating  hours  in  the  previous  three 
years  (26.280  clock  hours),  replace  the 
words  "during  previous  8.760  unit 
operating  hours"  in  Equation  9  with  "in 
the  previous  three  years"  and  replace 
"8.760"  with  "total  unit  operating  hours 
in  the  previous  three  years."  The  owner 
or  operator  of  a  unit  with  an  SO2 
monitoring  system  shall,  when  SOj 
emissions  are  determined  in  accordance 
with  §§  75.11(e)(1)  or  (e)(2),  exclude 
hours  in  which  a  unit  combusts  only 


natural  gas  (or  gaseous  fuel  with  a  sulfru- 
oontsnt  no  greater  than  natural  gas)  from 
calcidations  of  percent  monitor  data 
availability  for  SOj  pollutant 
concentration  monitors,  as  provided  in 
§  75.30(d). 

•  •  •  •  ir 

10.  Section  75.34  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  (b)(1).  (c)  introductory  text,  and  (d) 
to  read  as  follows: 

I7&94    UntoaMiadc^Niefnlsaion 


(a)  The  owner  or  operator  of  an 
affscted  unit  equipped  with  add-on  SO2 
and/or  NOx  emission  controls  shall  use 
one  of  the  following  options  for  each 
hour  in  which  quality-assured  data  from 
the  outlet  SCh  and/or  NOx  monitoring 
systeni(s)  are  not  obtained: 

(1)  The  owner  or  operator  may  use  the 
missing  data  substitution  procedures  as 
specified  for  all  affected  units  in 
§§  75.31  through  75.33  to  substitute  data 
for  each  hour  ia  which  the  add-on 
emission  controls  are  operating  within 
the  proper  parametric  ranges  specified 
in  the  quality  assurance/quality  control 
program  for  the  unit,  required  by  section 
1  in  appendix  B  of  this  part.  The 
designated  representative  shall 
document  in  the  quality  assurance/ 
quality  control  program  the  ranges  of 
the  add-on  emission  control  operating 
parameters  that  indicate  proper 
operation  of  the  controls.  The  owner  or 
operator  shall,  for  each  missing  data 
period,  record  data  to  verify  the  proper 
operation  of  the  SO2  or  NOx  add-on 
emission  controls  during  each  hour,  as 
described  in  paragraph  (d)  of  this 
section.  In  addition,  under  §  75.64(c), 
the  designated  representative  shall 
submit  a  certified  verification  of  the 
proper  operation  of  the  SO2  or  NOx  add- 
on emission  control  for  each  missing 
data  period  at  the  end  of  each  quarter. 

(2)  The  designated  representative  may 
petition  the  Administrator  under  §  75.66 
to  replace  the  maximum  recorded  value 
in  the  last  720  quality-assured  monitor 
operating  hours  %vith  a  value 
corresponding  to  the  maximum 
controlled  emission  rate  (an  emission 
rate  recorded  when  the  add-on  emission 
controls  were  operating)  recorded 
during  the  last  720  qu^ty-assured 
monitor  operating  hours.  For  such  a 
p>etition,  the  designated  representative 
must  demonstrate  that  the  following 
conditions  are  met:  the  monitor  data 
availability,  calculated  in  accordance 
Mdth  §  75.32,  for  the  affected  unit  is 
below  90.0  percent  and  parametric  data 
establish  that  the  add-on  emission 
controls  were  operating  properly  (i.e.. 
within  the  range  of  operating  parameters 
provided  in  the  quality  assurance/  ~ 
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quality  control  program)  during  the  time 
period  under  petition. 

(3)  The  designated  representative  may 
petition  the  Administrator  under  §  75.66 
for  approval  of  site-specific  parametric 
monitoring  procedure(s)  for  calculating 
substitute  data  for  missing  SO2  pollutant 
concantration  and  NOx  emission  rate 
data  in  accordance  with  the 
requirememts  of  paragraphs  (b)  and  (c)  of 
this  section  and  appendix  C  of  this  part. 
The  owner  or  operator  shall  ncord  the 
data  required  in  appendix  C  of  this  part, 
pursuant  to  §  75.55(b). 

(b)  ¥ta  an  afbcted  unit  equipped  with 
add-on  SO2  emission  controls,  the 
designated  representative  may  petition 
the  Administrator  to  approve  a 
parametric  monitoring  procedure,  as 
described  in  appendix  C  of  this  part,  for 
calculating  substitute  SO2  concentration 
data  for  mtiuring  data  periods.  The 
owner  or  opwator  shidl  use  the 
procedures  in  §§  75.31.  75.33.  or 
7S.34(a)  for  providing  substitute  data  for 
ni^ming  SO2  concentration  data  unless  a 
parametric  monitoring  procedure  has 
been  approved  by  the  Administrator. 

(1)  Where  the  monitor  data 
availability  is  90.0  percent  or  more  for 
an  outlet  SO3  pollutant  concentration 
monitor,  the  owner  or  operator  may 
calculate  substitute  data  using  an 
approved  parametric  monitoring 
procedure. 

•  •        •        •        • 

(c)  For  an  affected  unit  with  NOx  add- 
on emission  controls,  the  designated 
representative  may  petition  the 
Administrator  to  approve  a  parametric 
monitoring  procedure,  as  dracribed  in 
appendix  C  of  this  part,  in  order  to 
calculate  substitute  NOx  emission  rate 
data  for  missing  data  periods.  The 
owner  or  operator  sh^  use  the 
procedures  in  §§  75.31  or  75.33  for 
providing  substitute  data  for  missing 
NOx  emission  rate  data  prior  to 
receiving  the  Administrator's  approval 
for  a  parametric  monitoring  proosdure. 

•  •        •        •        * 

(d)  The  owner  or  operator  shall  keep 
records  of  information  as  described  in 
subpart  F  of  this  part  to  verify  the 
proper  operation  of  the  S02  or  NOx 
emission  controls  during  all  periods  of 
SO2  or  NOx  emission  missing  data.  The 
owner  or  operator  shall  provide  these 
records  to  tiie  Administrator  or  to  the 
EPA  Regional  Office  upon  request. 
Whenever  such  data  are  not  provided  or 
such  data  do  not  demonstrate  that 
proper  operation  of  the  SO2  or  NOx  add- 
on emission  controls  has  been 
maintained  in  accordance  with  the 
range  of  add-on  emission  control 
operating  parameters  reported  in  the 
quality  assiuance/quality  control 


program  for  the  imit,  the  owner  or 
operator  shall  substitute  the  maximum 
potential  NOx  emission  rate,  as  defined 
in  §  72.2  of  this  chapter,  to  report  the 
NOx  emission  rate,  and  either  the 
maximtim  houriy  SO2  concentration 
recorded  by  the  inlet  monitor  during  the 
previous  720  quality-assured  monitor 
operating  houre.  if  available,  or  the 
maximum  potential  concentraticm  for 
SO3,  as  defined  by  section  2.1.1.1.  of 
appendix  A  of  this  part,  to  report  SO2 
concentraticm  for  each  hour  of  missing 
data  imtil  information  demonstrating 
proper  operation  of  the  SO2  or  NOx 
emission  controls  is  available. 

11.  Section  75.53  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  and  removing  paragraph 
(d)(4]  to  read  as  follows: 

§75>S3    MonlloflfiQ  plaiL 

(d)  Contents  of  monitoring  plan  for 
specific  situations.  The  following 
additional  information  shall  be  included 
in  the  monitoring  plan  for  gas-fired  or 
oil-fired  tmits: 

•  •        •        *        • 

12.  Section  75.55  is  amended  by 
revising  paragraphs  (b)(3).  introductory. 
(b)(3)(i).  (b)(3)(u).  and  (e)  to  read  as 
follows: 

%7SJSB    Qenenri  reoordkseping  provtakMis 
for  apacNIc  aHiMMIona. 

•  •        *        •        • 

(bj  •  •  • 

(3)  For  imits  with  add-<Mi  SOi  or  NOx 
emission  ccmtrols  following  the 
provisions  of  §§  75.34  (a)(1)  or  (a)(2).  the 
owner  or  operator  shall,  for  each  hour 
of  missing  S02  or  NOx  emission  data, 
record: 

(i)  Parametric  data  which  demonstrate 
the  proper  operation  of  the  add-on 
emission  controls,  as  described  in  the 
quality  assurance/quality  control 
program  for  the  unit  The  parametric 
data  shall  be  maintained  on  site,  and 
shall  be  submitted  upon  request  to  the 
Administrator,  an  EPA  Regiraial  office. 
State,  or  local  Mency; 

(ii)  A  flag  indicating  either  that  the 
add-on  emission  controls  are  operating 
properly,  as  evidenced  by  all  parameters 
being  within  the  ranges  ^>ecified  in  the 
quality  assurance/quality  control 
program,  or  that  the  add-on  emission 
controls  are  not  operating  properly; 

•  •        •        •        • 

(e)  Specific  SO2  emission  record 
provisions  during  the  combustion  of 
gaseous  fuel. 

(1)  If  SO3  emissions  are  determined  in 
accordance  with  the  provisions  in 
§  75.11(e)(2)  during  hours  in  which  only 
natural  gas  (or  gaseous  fuel  with  a  sulfur 
content  no  greater  than  natural  gas)  is 


combusted  in  a  unit  with  an  SO3 
continuous  emission  mcmitoring  sjrstem, 
the  owner  or  operator  shall  ncmd  the 
information  in  paragraph  (c)(3)  of  this 
section  in  lieu  of  the  informaticm  in 
§§  75.54  (cHD  and  (cM3),  for  those 
hows. 

(2)  The  i»ovisioos  of  this  paragraph 
apply  to  a  unit  which,  in  aocordttooe 
with  the  provisions  of  §  75.11(e)(3)  uses 
an  SO3  continuous  emission  mcMiitoring 
system  to  determine  SO3  emissions 
during  hours  in  which  only  natural  gas 
or  gaseous  fuel  with  a  sulfur  content  no 
greattf  than  natural  gas  is  combusted  in 
the  unit.  If  the  unit  sometimes  bums 
only  natural  gas  (or  gaseous  fuel  with  a 
sulfrir  content  no  greater  than  natural 
gas)  as  a  primary  and/or  backup  fuel, 
and  at  other  times  ccHnbusts  hig^er- 
sulfiir  fuels  such  as  coal  or  oil  as 
primary  and/or  backup  foel(s).  then  the 
owner  or  operatcMr  shall  keep  records  on- 
site,  suitable  for  inspection,  of  the 
type(s)  of  fuel(s)  burned  during  each 
period  of  Tni««ing  SO3  data,  and  the 
niunber  of  houn  that  each  type  of  foel 
was  combusted  in  the  imit  during  each 
miMJng  data  period.  This  recordkeeping 
requirement  does  not  apply  to  an 
affected  imit  that  burns  natural  gas  (or 
gaseous  foel  with  a  sulfur  content  no 
greater  than  natural  gas)  exclusively,  nor 
does  it  apply  to  a  unit  that  burns  such 
gaseous  foel(s)  only  during  imit  startup. 

13.  Section  75.56  is  amended  by 
revising  paragraph  (c);  and  by  adding 
paragraph  (d)  to  read  as  follows: 

§75bS6    CeiHtlcaliuii.  QuaMy 
and,  quality  control  lavwd 

•        •        •        *        • 

(c)  For  units  with  add-on  SOj  and 
NOx  emission  controls  following  the 
provisions  of  §§  75.34(a)(1)  or  (a)(2).  the 
o%vner  or  operator  shall  keep  the 
following  records  on-site  in  the  quality 
asstirance/quality  control  plan  required 
by  section  1  in  appendix  B  of  this  part: 

(1)  A  list  of  operating  parametera  for 
the  add-on  emission  controls,  including 
parameters  in  §  75.55  (b),  appropriate  to 
the  particular  installation  of  add-on 
emission  cxintrols;  and 

(2)  The  range  of  each  operating 
parameter  in  the  list  that  indicates  the 
add-on  emission  controls  are  properly 
operating. 

(d)  Hie  owner  or  operator  shall  meet 
the  requirements  of  paragraphs  (a)  and 
(b)  of  this  section  on  and  after  January 
1, 1996.  The  owner  or  operator  shall 
meet  the  requirements  of  paragraph  (c) 
of  this  section  on  and  after  January  1 , 
1998. 

14.  Section  75.61  is  amended  by 
adding  paragraph  (a)(5)  to  read  as 
follows: 
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f  75.61    Notification*. 

•         •         ■        •         • 

(5)  Periodic  relative  accuracy  test 
audits.  The  owner  or  operator  or 
designated  representative  of  an  affected 
unit  shall  submit  written  notice  of  the 
date  of  periodic  relative  acciuvcy  testing 
performed  under  appendix  B  of  this  part 
no  later  than  21  days  prior  to  the  first 
scheduled  day  of  testing.  Testing  may  be 
performed  on  a  date  other  than  that 
already  provided  in  a  notice  under  this 
subparagraph  as  long  as  notice  of  the 
new  date  is  provided  either  in  writing 
or  by  telephone  or  other  means 
acceptable  to  the  respective  State  agency 
or  office  of  EPA.  and  the  notice  is 
provided  as  soon  as  practicable  after  the 
new  testing  date  is  known,  but  no  later 
than  twenty-four  (24)  hours  in  advance 
of  the  new  date  of  testing. 

(i)  Written  notification  under 
paragraph  (a)  (5)  of  this  section  may  be 
provided  either  by  mail  or  by  facsimile. 
In  addition,  written  notification  may  be 
provided  by  electronic  mail,  provided 
that  the  respective  State  agency  or  office 
of  EPA  agrees  that  this  is  an  acceptable 
form  of  notification. 

(il)  Notwithstanding  the  notice 
requirements  under  ptaragraph  (a)(5)  of 
this  section,  the  owner  or  operator  may 
elect  to  repeat  a  periodic  relative 
accuracy  test  immediately,  without 
additional  notification  whenever  the 
owner  or  operator  has  determined  that 
a  test  was  failed,  or  that  a  second  test 
is  necessary  in  order  to  attain  a  reduced 
relative  accuracy  test  frequency. 

(iii)  Waiver  from  notification 
requirements.  The  Administrator,  the 
appropriate  EPA  Regional  Office,  or  the 
applicable  State  air  pollution  control 
agency  may  issue  a  waiver  from  the 
requirement  of  paragraph  (a)(5)  of  this 
section  to  provide  notice  to  the 
•  respective  State  agency  or  office  of  EPA 
for  a  unit  or  a  group  of  units  for  one  or 
more  tests.  The  Administrator,  the 
appropriate  EPA  Regional  Office,  or  the 
applicable  State  air  pollution  control 
agency  may  also  discontinue  the  waiver 
and  reinstate  the  requirement  of 
paragraph  (a){5)  of  this  section  to 
provide  notice  to  the  respective  State 
agency  or  office  of  EPA  for  future  tests 
for  a  unit  or  a  group  of  units.  In 
addition,  if  an  observer  from  a  State 
agency  or  EPA  is  present  when  a  test  is 
rescheduled,  the  observer  may  waive  all 
notification  requirements  under 
paragraph  (a)(5)  of  this  section  for  the 
rescheduled  test. 
•         •         •         •         • 

15.  Section  75.66  is  amended  by 
revising  paragraph  (0(2)  to  read  as 
follows: 


§75.e8    Patttions to tiM Administrator. 

•        •        •        •        • 

(0  *  •  • 

(2)  Data  demonstrating  that  the  add- 
on emission  controls  were  operating 
properly  during  the  time  period  under 
petition  (i.e.,  operating  parameters  were 
within  the  ranges  specified  for  proper 
operation  of  the  add-on  emission 
controls  in  the  quality  assurance/quality 
control  program  for  the  unit); 

16.  Appendix  A  to  part  75  is  amended 
as  follows: 

a.  by  removing  sections  6.3.1. 6.3.2 
and  6.4.1: 

b.  by  revising  section  6.4; 

c.  by  redesignating  sections  6.3.3  and 
6.3.4  as  sections  6.3.1  and  6.3.2  and 
revising  newly  designated  section  6.3.1; 
and 

d.  by  adding  figure  6  (with  notes  A 
through  F)  after  figure  5  at  the  end  of  the 
appendix. 

Appendix  A  to  Part  75 — Specifications 
and  Test  Procedures 


6.3     7-day  Calibration  Error  Test 

6.3.1     Pollutant  Concentration  Monitor  and 
COi  or  Oi  Monitor  7-day  Calibration  Error 
Test 

Measure  the  calibration  error  of  each 
p>olluUuit  concentraUon  monitor  and  CO2  or 
Oi  monitor  while  the  unit  is  operating  once 
each  day  for  7  consecutive  operating  days 
according  to  the  following  procedures.  (In  the 
event  that  extended  unit  outages  occur  after 
the  commencement  of  the  test,  the  7 
consecutive  unit  operating  days  need  not  be 
7  consecutive  calendar  days.)  Units  using 
dual  span  monitors  must  perform  the 
calibration  error  test  on  both  high-  and  low- 
scales  of  the  pollutant  concentration  monitor. 

Do  not  make  manual  or  automatic 
adjustments  to  the  monitor  settings  until  after 
taking  measurements  at  both  zero  and  high 
concentration  levels  for  that  day  during  the 
7-day  test.  If  automatic  adjustments  are  made 
following  both  injections,  conduct  the 
calibration  error  teat  in  a  way  that  the 
magnitude  of  the  adjustments  can  tte 
determmed  and  recorded.  Record  and  report 
test  results  for  each  day  using  the  unadjusted 
concentration  measured  in  the  calibration 
error  test  prior  to  making  any  manual  or 
automatic  adjustments  (i.e.  resetting  the 
calibration). 

The  calibration  error  tests  should  be 
approximately  24  hours  apart,  (unless  the  7- 
day  test  is  performed  over  non-consecutiVe 
days).  Perform  calibration  error  tests  at  two 
concentrations:  (1)  zero-level  and  (2)  high- 
level,  as  specified  in  section  5.2  of  this 
appendix.  In  addition,  repeat  the  procedure 
for  SOj  and  NOx  pollutant  concentration 
m^onitors  using  the  low-scale  for  units 
equipped  with  emission  controls  or  other 
units  with  dual  span  monitors.  Use  only 
NIST  traceable  reference  material,  standard 
reference  material.  NIST/EPA-approvod 
certified  reference  material,  research  gas 


material.  Protocol  1  caUbration  gaaes  certified 
by  the  vendor  to  be  within  2  percent  of  the 
label  value  or  rero  air  material  for  the  zero 
level  only. 

Introduce  the  calibration  gas  at  the  gas 
injection  port,  as  specified  in  section  2.2.1  of 
this  appendix.  Operate  each  monitor  in  its 
normal  sampling  mode.  For  extractive  and 
dilution  type  monitors,  pass  the  audit  gas 
through  all  filters,  scrubbers,  conditioners, 
and  other  monitor  components  used  during 
normal  sampling  and  through  as  much  of  the 
sampling  probe  as  is  practiud.  For  in  situ 
type  monitors,  perform  calibration  checking 
all  active  electronic  and  optical  components, 
including  the  transmitter,  receiver,  and 
analyzer.  Challenge  the  polhitant 
concentration  monitors  and  CO]  or  O2 
monitors  once  with  each  gas.  Record  the 
monitor  response  from  the  data  acquisition 
and  handling  system.  Using  Equation  A-5  of 
this  appendix,  determine  the  calibration  error 
at  each  concentration  once  each  day  (at 
approximately  24-hour  intervals)  for  7 
consecutive  days  according  to  the  procedures 
given  in  this  section. 

Calibration  mot  testa  ara  acceptable  for 
monitor  or  monitoring  system  certification  if 
none  of  these  daily  calibration  error  test 
results  exceed  the  applicable  {>eriormance 
specifications  in  section  3.1  of  this  appendix. 
•         •         •         •         * 

6.4    Cycle  Time  Test 

Perform  cycle  time  tests  for  each  pollutant 
concentration  monitor,  and  continuous 
emission  monitoring  system  while  the  unit  is 
operating,  according  to  the  following 
procedures  (see  also  Figure  6  of  this 
appendix). 

Use  a  zero-level  and  a  high-level 
calibration  gas  (as  defined  in  section  5.2  of 
this  appendix)  alternately.  To  determine  the 
upscale  elapsed  time.  Inject  a  zero-level 
concentration  calibration  gas  into  the  probe 
tip  (or  injection  port  leading  to  the 
calibration  cell,  for  in  situ  systems  with  no 
probe).  Record  the  sUble  starting  gas  value 
and  start  time,  using  the  data  acquisition  and 
handling  system  (DAHS).  Next,  allow  the 
monitor  to  measure  the  concentration  of  flue 
gas  emissions  until  the  response  stabilizes. 
Record  the  stable  ending  stack  emissions 
value  and  the  end  time  of  the  test  using  the 
DAHS.  Determine  the  upscale  elapsed  time 
as  the  time  it  takes  for  95.0  percent  of  the 
step  change  to  be  achieved  between  the 
stable  starting  gas  value  and  the  stable  ending 
stack  emissions  value.  Then  repeat  the 
procedure,  starting  by  injecting  the  high-level 
gas  concentration  to  determine  the 
downscale  elapsed  time,  which  is  the  time  it 
takes  for  95.0  percent  of  the  step  change  to 
be  achieved  between  the  stable  starting  gas 
value  and  the  stable  ending  stack  emissions 
value.  End  the  downscale  test  by  measuring 
the  stable  concentration  of  flue  gas 
emissions.  Record  the  stable  starting  and 
ending  monitor  values,  the  start  and  end 
times,  and  the  downscale  elapsed  time  for 
the  monitor  using  the  DAHS.  A  stable  value 
is  equivalent  to  a  reading  with  a  change  of 
less  than  2  percent  of  the  sf>an  value  for  2 
minutes,  or  a  reading  with  a  change  of  less 
than  6  pertient  from  the  measiu^  average 
concentration  over  6  minutes.  (Owners  or 
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opwratora  of  systems  which  do  not  record 
data  in  1 -minute  or  3-minute  intervals  may 
petition  the  Administrator  under  §  75.66  for 
alternative  stabilization  criteria). 

For  monitora  or  monitoring  systems  that 
perform  a  series  of  operations  (such  as  purge, 
sample,  and  analyze),  time  the  injections  of 
the  calibration  gases  so  they  will  produce  the 
longest  possible  cycle  time.  Report  the  slower 
of  the  two  elapsed  times  (upscale  or 
downscale)  as  the  cycle  time  for  the  analyzer. 
(See  Figure  5  of  this  appendix.)  For  the  NOx- 
diluent  continuous  emission  monitoring 
system  test  and  SOj-diluent  contiauous 


emission  monitoring  system  test,  record  and 
report  the  longer  cycle  time  of  the  two 
component  analyzers  as  the  system  cycle 
time. 

For  time-shared  systems,  this  procedure 
must  be  done  at  all  probe  locations  that  will 
be  polled  within  the  same  15-minute  period 
during  monitoring  system  operations.  To 
determine  the  cycle  time  for  time-shared 
systems,  add  together  the  longest  cycle  time 
obtained  at  each  of  the  probe  locations. 
Report  the  siun  of  the  longest  cycle  time  at 
each  of  the  probe  locations  plus  the  sum  of 
the  time  required  for  all  purge  cycles  (as 


determined  by  the  continuous  emission 
monitoring  system  manufacturer)  at  each  of 
the  probe  locations  as  the  cycle  time  for  each 
of  the  time-shared  systems.  For  monitors 
with  dual  ranges,  report  the  test  results  from 
on  the  range  giving  the  longer  cycle  time. 
Cycle  time  test  results  are  acceptable  for 
monitor  or  monitoring  system  certification  if 
none  of  the  cycle  times  exceed  15  minutes. 
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A.  To  determine  the  downscale  cycle  time, 
inject  a  high  level  calibration  gas  into  the 
port  leading  to  the  calibration  cell  or  thimble. 

B.  Allow  the  analyzer  to  stabilize.  Record 
the  Stabilized  value.  Stop  the  calibration  gas 
flow  and  allow  the  monitor  to  measure  the 
flue  gas  emissions  until  the  response 
stabilizes. 

C  Record  the  stabilized  value.  A  stable 
reading  is  achieved  when  the  concentration 
reading  deviates  less  than  6%  frcHn  the 
measured  average  concentration  in  6  minutes 
or  if  it  deviates  less  than  2%  of  the  monitor's 
span  value  in  2  minutes.  (Owners  and 
operators  of  units  that  do  not  record  data  in 
1  minute  or  3  minute  intervals  may  petition 
the  Administrator  under  section  75.66  for 
alternative  stabilization  criteria.] 

D.  Detennine  the  step  change.  The  step 
change  is  equal  to  the  difference  between  the 
stabilized  calibration  gas  value  (Point  B)  and 
the  final  stable  value  (Point  C).  Take  95%  of 
the  step  change  value  and  subtract  the  result 
from  the  stabilized  calibration  gas  value 
(Point  B).  Determine  the  time  at  which  95% 
of  the  step  change  occurred  (Point  D). 

E  Determine  the  cycle  time.  The  cycle  time 
is  equal  to  the  downscale  elapsed  time,  i.e^ 
the  time  at  which  95%  of  the  step  change 
occurred  (point  D)  minus  the  time  at  which 
the  calibration  gas  flow  was  stopped  (Point 
B).  In  this  example,  cycle  time=(6.5-4)=2.5 
minutes  (Report  as  3  minutes). 

F.  To  determine  the  cycle  time  for  the 
upscale  test,  inject  a  zero  scale  calibration  gas 
into  the  probe  and  repeat  the  procedures 
described  above,  except  that  95%  of  the  step 
change  in  concentration  is  added  to  the 
stabilized  calibration  gas  value.  A&erwards, 
compare  the  two  cycle  times  achieved  for 
both  the  upscale  and  downscale  tests.  The 
longer  of  these  two  times  equals  the  cycle 
time  for  the  analyzer. 

17.  Appendix  B  to  part  75  is  amended 
as  follows: 

a.  by  revising  sections  2.1  and  2.1.1; 

b.  by  removing  sections  2.1.2  and 
2.1.7;  redesignating  section  2.1.3  as 
section  2.1.2  and  revising  newly 
designated  section  2.1.2; 

c.  by  redesignating  sections  2.1.4  and 
2.1.5  as  2.1.3  and  2.1.4,  respectively; 
and 

d.  by  adding  new  sections  1.6,  2.1.1.1 
and  2.1.1.2,  2.1.5,  2.1.5.1,  and  2.1.5.2. 

Appendix  B  to  Part  75— Quality 
Assurance  and  Quality  Control 
Procedures 

1.  Quality  Control  Program 


1 . 6    Parametric  Monitoring  for  Units  With 
Add-On  Emission  Controls 

The  owner  or  operator  shall  keep  a  written 
(or  electronic)  record  including  a  list  of 
operating  parameters  for  the  add-on  SO2  or 
NOx  emission  controls,  including  parameters 
in  §  75. 55(b),  and  the  range  of  each  ofwrating 
I>arameter  that  indicates  the  add-on  emission 
controls  are  operating  properly. 

The  owner  or  operator  shall  keep  a  written 
(or  electronic)  record  of  the  parametric 


monitoring  data  during  each  hour  of  each 
SO2  or  NC^  missing  d^  period. 

*        *        •         •         • 

2.  Frequency  of  Teating 


2.1    Daily  Assessments 

Perform  the  following  daily  assessments  to 
quality-assure  the  hourly  data  recorded  by 
the  monitoring  systems  during  each  perioid  of 
unit  operation,  or,  for  a  bypass  stack  or  duct, 
each  period  in  which  emissions  pass  through 
the  bypass  stack  or  duct.  These  requirements 
are  e^ctive  as  of  the  date  when  the  monitor 
or  continuous  emission  monitoring  system 
tx}mplete8  certification  testing. 

2.1.1  Calibration  Error  Test 

Except  as  provided  in  section  2.1.1.2  of 
this  appendix,  perform  the  daily  calibration 
error  test  of  each  gas  monitoring  system 
according  to  the  procedure  in  section  6.3.1  of 
appendix  A  of  this  part  and  perform  the  daily 
calibration  error  test  of  each  flow  monitoring 
system  according  to  the  procedure  in  section 

6.3.2  of  appendix  A  of  this  part. 

For  imits  with  add-on  emission  controls 
and  dual -span  or  auto-ranging  monitors,  and 
other  units  that  use  the  maximum  expected 
concentration  to  detennine  calibration  gas 
values,  perform  the  daily  calibration  error 
tests  on  each  scale  that  has  been  used  since 
the  previous  calibration  error  test.  For 
example,  if  the  pollutant  concentration  has 
not  exceeded  the  low-scale  value  (based  on 
the  maximum  expected  concentration)  since 
~the  previous  calibration  error  test,  the 
calibration  error  test  may  be  performed  on 
the  low-scale  only.  If,  however,  the 
concentration  has  exceeded  the  low-scale 
span  value  for  one  hour  or  longer  since  the 
previous  calibration  error  test,  perform  the 
calibration  error  test  on  both  the  low-  and 
high-scales. 

2.1.1.1  On-line  Daily  Calibration  Error  - 
Tests.  Except  as  provided  in  section  2.1.1.2 
of  this  appendix,  all  daily  calibration  error 
tests  must  be  performed  while  the  unit  is  in 
operation  at  normal,  stable  conditions  (i.e. 
"on-line"). 

2.1.1.2  Off-line  Daily  Calibration  Error 
Tests.  Daily  calibrations  may  be  performed 
while  the  unit  is  not  operating  (i.e.,  "off- 
line") and  may  be  used  to  validate  data  for 

a  monitoring  system  that  meets  the  following 
conditions: 

(1)  An  initial  demonstration  test  of  the 
monitoring  system  is  successfully  completed 
and  the  results  are  reported  in  the  quarterly 
report  required  under  §  75.64  of  this  part. 
The  initial  demonstration  test,  hereafter 
called  the  "off-line  calibration 
demonstration",  consists  of  an  off-line 
calibration  error  test  followed  by  an  on-line 
calibration  error  test.  Both  the  off-line  and 
on-line  portions  of  the  off-line  calibration 
demonstration  must  melt  the  calibration 
error  performance  sf)ecification  in  section  3.1 
of  appendix  A  of  this  part.  Upon  completion 
of  the  off-line  portion  of  the  demonstration, 
the  zero  and  upscale  monitor  responses  may 
be  adjusted,  but  only  toward  the  true  values 
of  the  calibration  gases  or  reference  signals 
used  to  perform  the  test  and  only  in 
accordance  with  the  routine  calibration 


adjustment  procedures  ^tacified  in  th« 
qtiallty  control  program  required  under 
section  1  of  appendix  B  to  this  pert  Once 
these  adjustments  are  madei  no  further 
adjustments  may  be  made  to  the  mcmitaring 
sjrstem  until  after  comfrietioo  of  the  on-line 
portion  of  the  off-line  calibntioo 
demonstration.  Within  26  clock  hours  of  the 
completion  hotur  of  die  off-line  portion  of  the 
demonstration,  the  raonitoring  system  must 
successfully  complete  the  first  attempted 
calibration  error  test,  i.e.,  the  on-line  portion 
of  the  demonstration. 

(2)  For  each  monitoring  system  that  has 
passed  the  off-line  calibration  demonstration, 
a  successful  on-line  calibration  error  test  of 
the  monitoring  system  must  be  completed  no 
later  than  26  unit  operating  hours  after  each 
off-line  calibration  error  test  used  for  data 
validation. 

2.1.2    Daily  Flow  Interference  Check 

Perform  the  daily  flow  monitor 
interference  checks  specified  in  section 
2.2.2.2  of  appendix  A  of  this  part  while  the 
unit  is  in  operation  at  normal,  stable 
conditions. 


2.1.5    Quality  Assurance  of  Data  With 
Respect  to  Daily  Assessmrats 

When  a  monitoring  system  passes  a  daily 
assessment  (i.e.,  daily  calibration  error  test  or 
daily  flow  interference  check),  data  from  that 
monitoring  system  are  pros{>ectively 
validated  for  26  clock  hours  (i.e.,  24  hours 
plus  a  2-hour  grace  period)  beginning  with 
the  hour  in  which  the  test  is  passed,  unless 
another  assessment  (i.e.  a  daily  calibration 
error  test,  an  interference  check  of  a  flow 
monitor,  a  quarterly  linearity  check,  a 
quarterly  leak  check,  or  a  relative  accuracy 
test  audit)  is  failed  within  the  26-hour 
period. 

2.1.5.1  Data  Invalidation  with  Respect  to 
Daily  Assessments.  The  following  specific 
rules  apply  to  the  invalidatio:i  of  data  with 
respect  to  daily  assessments: 

(1)  Data  from  a  monitoring  system  are 
invalid  beginning  with  the  first  hour 
following  the  expiration  of  a  26-hour  data 
validation  period  or  beginning  with  the  first 
hour  following  the  expiration  of  an  8-hour 
start-up  grace  period  (as  provided  under 
section  2.1.3.2  of  this  appendix)  if  the 
required  subsequent  daily  assessment  has  not 
been  conducted. 

(2)  Begiiming  on  January  1, 1999,  for  a 
monitoring  system  that  has  passed  the  off- 
line calibration  demonstration,  if  an  on-line 
daily  calibration  error  test  of  the  same 
monitoring  system  is  net  conducted  and 
passed  within  26  unit  operating  hours  of  an 
off-line  calibration  error  test  that  is  used  for 
data  validation,  then  data  from  that 
monitoring  system  are  invalid,  beginning 
with  the  27th  unit  operating  hour  following 
that  off-line  calibration  error  test. 

2. 1.5.2  Daily  Assessment  Start-Up  Grace 
Period.  For  the  pmpose  of  quality  assuring 
data  with  respect  to  a  daily  assessment  (i.e. 
a  daily  calibration  error  test  or  a  flow 
interference  check),  a  start-up  grace  period 
may  apply  when  a  unit  begins  to  operate  after 
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a  pwhoct  of  non-op«ration.  The  start-up  graca 
period  for  a  daily  calibratioD  airor  test  U 
indepeodant  of  the  start-up  grace  period  for 
a  daily  flow  interferenca  chetk.  To  qualify  for 
a  start-up  gprace  period  for  a  daily  asaesamant, 
there  are  two  raquurementa: 

(1)  The  unit  must  have  reaumed  operation 
after  being  in  outage  for  1  or  more  houra  (i.e., 
the  unit  must  be  in  a  start-up  condibon)  aa 
evidenced  by  a  change  in  unit  operating  time 
from  zero  in  one  clock  hour  to  an  operating 
time  greater  than  zero  in  the  next  clock  hour. 

(2)  For  the  monitoring  system  to  be  used 
to  validate  data  during  the  grace  period,  the 
previous  daily  aaaesament  of  the  same  kind 
must  have  been  pasaed  on-line  within  26 
clock  hours  prior  to  the  last  hour  ia  which 
the  unit  op>erated  befora  the  outage.  In 
addition,  the  monitoring  system  must  be  in- 
control  with  resfMct  to  quarterly  and  semi- 
annual or  annual  assessments. 

If  both  of  the  above  conditions  are  met, 
then  a  start-up  grace  period  of  up  to  8  clock 
houra  applies,  beginning  with  the  first  hour 
of  unit  operation  following  the  outage. 
During  the  start-up  grace  period,  data 
generated  by  the  monitoring  system  are 
considered  quality -assured.  For  each 
monitoring  system,  a  start-up  grace  period  for 
a  calibration  error  test  or  flow  interference 
check  ends  when  either.  (1)  a  daily 
assessment  of  the  same  kind  (i.e.,  calibration 
error  test  or  flow  interference  check)  is 
performed;  or  (2)  8  clock  hours  have  elapsed 
(starting  with  the  first  hour  of  unit  operation 
follotving  the  outage),  whichever  occxirs  first. 


18.  Appendix  D  of  part  75  is  amended 
by  revising  section  2.1.5.1  to  read  as 
follows: 


Appoidix  D  to  Part  75— OptkMaal  SOa 
Fmt— ion»  Data  Protocol  for  Gao-Firad 
and  Oil-Firad  Units 


2. 1     Flowmatar  Measurmnents 

2.1.5.1     Use  the  procaduTM  in  the 
following  standards  for  flowmater  calibration 
or  flowmeter  design,  as  appropriate  to  the 
type  of  flowmeter  ASME  MFC-3M-190fl 
with  September  1990  Errata  ("Maasuremeat 
of  Fluid  Flow  in  Pipes  Using  Orifice.  Nozzle, 
and  Venturi").  ASME  MFC-4M-19M 
(Reaffirmed  1990),  "Measurement  of  Gas 
Flow  by  Turbine  Meters."  American  Gas 
Association  Report  No.  3.  "Orifice  Metering 
of  Natural  Gas  and  Other  Related 
Hydrocarbon  Fluids  Part  1:  General 
Equations  and  Uncertainty  Guidelines" 
(October  1990  Edition),  Part  2:  "Specification 
and  Installation  Requirements"  (PetHMary 
1991  Edition)  and  Part  3:  "Natural  Gas 
Applications"  (August  1992  edition), 
(excludli]g  the  modified  flow-calculation 
method  in  Part  3),  Section  8.  Calibration  from 
American  Gas  Asaociatioo  Transmission 
Measurement  Committee  Report  No.  7: 
Measurement  of  Gas  by  Turbine  Meten  (1965 
Edition).  ASME  MFC-5M-1985 
("Measurement  of  Liquid  Flow  in  Cloaed 
Conduits  Using  Transit-Time  Ultrasonic 
Flowmetera").  ASME  MFC-6M-19«7  with 
June  1987  Errata  ("Measurement  of  Fluid 
Flow  in  Pipes  Using  Vortex  Flow  Metera"). 
ASME  MFC-7M-1987  (RaafliraMd  1992). 
"Measurement  of  Gas  Flow  by  Means  of 
Critical  Flow  Venturi  Nozzles."  ISO  8318: 
1987(E)  "Measurement  of  Liquid  Flow  in 
Closed  Conduits — Method  by  Collection  of 
the  Liquid  in  a  Volumetric  Tank."  or  MFC- 
9M-1988  with  December  1989  Errata 
("Measurement  of  Liquid  Flow  in  Closed 
Conduits  by  Weighing  Method")  fior  all  other 
flow  meter  types  (incorporated  by  raference 


under  S  75.6  of  this  part).  The  Administrator 
nuiy  also  approve  outer  procedures  that  use 
equipment  traceable  to  National  Institute  of 
Standards  and  Technology  standards. 
Document  other  procedurae,  the  equipment 
used,  and  the  acctuacy  of  the  procedures  in 
the  monitoring  platf  far  the  uiiit  and  a 
petition  submitted  by  the  designated 
representative  under  §  75.66(c).  If  the 
flowmeter  accuracy  exceeds  ±2.0  percent  of 
the  upper  range  value,  the  flowmeter  does 
not  qualify  for  use  under  this  part. 

19.  Appendix  F  of  part  75  is  amended 
by  revising  section  7  to  read  as  follows: 

Appendix  F  to  Part  75— Conversion 
Procednres 


7.  Procadaras  for  SO2  Mass  Easiaaiaaa  at 
Units  Wttb  SO]  CentiBiious  EauiMiefi 
Monitoring  Systems  During  tlie  Coasbustioo 
of  PtpelineJtetural  Gas 

The  owner  or  operator  shall  use  the 
follovfing  equation  to  calculate  hourly  SO2 
mass  emissions  as  allowed  for  units  with  SO2 
continuous  emission  monitoring  systems  if, 
during  the  combustion  of  pipeline  natural 
gas,  SO2  emissions  are  determined  in 
accordance  with  §  75.11(e)(1). 

£^=(0.0006)  HI  (Eq.  F-23) 

Where, 

Et,=Hourly  SO3  mass  emissions,  Ib/hr. 

0.0006=Default  SO}  emission  rate  for 

pipeline  natural  gas.  Ib/mmBtu. 
HI=Hourly  heat  input,  as  determined 

using  the  prooBdures  of  section  5.2 

of  this  appendix. 

(FR  Doc.  96-29452  Filed  11-19-46;  8:45  am) 
aajJNQ  cooi  me  ac  p 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  345 

[BO»»-10eO-F) 

Rmi120-AA50 

Federal  Prtoon  IndustriM  (FPf)  Inmate 
Work  Programs:  Sick  Call  Statue 

AQCNCY:  Federal  Prison  Industries.  Inc., 
Bureau  of  Prisons.  Justice. . 
action:  Final  rule. 

summary:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  rule  on 
Federal  Prison  Industries  (FPI)  Inmate 
Work  Programs  to  clarify  the  definition 
of  "FPI  Work  Status"  with  resp)ect  to  an 
inmate  on  sick  call  or  on  medical  idle. 
An  inmate  on  sick  call  during  assigned 
hours  is  now  considered  to  be  in  FTI 
work  status.  This  amendment  is 
intended  to  provide  for  administrative 
consistency  in  the  operation  of  FPI 
inmate  work  assignments.  The  proviso 
pertinent  to  an  iiunate  on  medical  idle 
due  to  an  FPI  work-related  injiu^  has 
been  reworded  for  clarity  of  cross 
reference. 

EFFECTIVE  DATE:  November  20.  1996. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  I*risons.  HOLC  Room  754.  320 
First  Street.  NW..  Washington.  EX: 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPt.EMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Federal  Prison  Industries 
(FPI)  Inmate  Work  Programs  (28  CFR 
part  345).  A  final  rule  on  this  subject 
was  pubhshed  in  the  Federal  Register 
on  March  27.  1995  (60  FR  15827). 

Under  ihe  previous  definition  of  FPI 
Work  Status  in  §  345.11(c)(1),  an  inmate 
on  sick  call  was  not  considered  to  be  in 


FPI  wori("8tatus.  In  order  to  prevent 
inconsistencies  in  interpreting  retention 
of  benefit  provisions,  the  Bureau  is 
reversing  this  presiunption  and  is 
revising  paragraph  (c)(1)  to  specify  that 
an  inmate  is  considered  to  be  in  FPI 
work  stat\i8  if  he  or  she  is  on  sick  call 
during  assigned  hours.  The  status  of  an 
inmate  on  sick  call  mth  regard  to 
retention  of  benefits  is  therefore 
consistmt  with  the  status  of  an  inmate 
for  the  first  thirty  days  on  medical  idle 
for  an  FPI  work-related  injxiry." 

The  work  status  of  an  inmate  for  the 
first  thirty  days  on  medical  idle  due  to 
an  FPI  work-related  injury  was 
contingent  upon  the  injiuy's  being  not 
intentional  and  not  the  resiilt  of  a 
violation  of  safety  regulations.  This 
proviso  has  been  reworded  in  order  to 
refer  more  clearly  to  the  pertinent 
provisions  on  inmate  work  safety 
standards  in  §  345.40. 

Because  this  amendmoit  either  is 
editorial  in  nat\u«  or  confers  a  benefit 
on  its  regulated  public,  the  Bureau  finds 
good  cause  for  exempting  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
conunents  concerning  this  rule  by 
writing  to  the  previously  dted  address. 
These  conunents  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Raster. 

•%1ne  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Because  this 
rule  pertains  to  the  correctional 


management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  EKractor  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 

List  of  Snblects  in  28  CFR  Part  345 

Prisoners. 
KatfalMn  M.  Hawk. 

Director,  Bureau  of  Prisons,  and 
Commissioner  ofFedera]  Prison  Industries. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  and  the  Board  of  Directors, 
Federal  Prison  Industries  in  28  CFR 
0.96(p)  and  0.99.  part  345  in  chapter  III 
of  28  CFR  is  amended  as  set  forth  below. 

PART  345— FEDERAL  PRISON 
INDUSTRIES  (FPI)  INMATE  WORK 
PROGRAMS 

1.  The  authority  citation  for  28  CFR 
part  345  continues  to  read  as  follows: 

Authority:  18  U.S.C  4126.  28  CFR  0.99, 
and  by  raflolution  of  the  Board  of  Directors 
of  Federal  Prison  Industries.  Inc. 

2.  In  §  345.11.  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

1346.11    DannltkMis. 


(c)*  *  * 

(1)  An  inmate  is  in  FPI  work  status  if 
on  the  job,  on  sick  call  during  the 
inmate's  assigned  hours,  on  hnlough,  on 
vacation,  for  the  firat  thirty  days  on  writ, 
for  the  first  30  days  in  administrative 
detention,  or  for  the  first  30  days  on 
medical  idle  for  FPI  work-related  Injury 
so  long  as  the  injiuy  did  not  result  from 
an  intentional  violation  by  the  iiunate  of 
work  safety  standards. 
•        *        •        *        * 

[FR  Doc.  96-29640  Filed  11-19-96;  8:45  am] 
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TiUe  3— 

* 
Presidential  Determination  No.  97-01  of  Novembo-  8,  1996 

The  President 

Assistance  Program  for  the  New  Independent  States  of  the 
Former  Soviet  Union 

Memorandum  for  the  Secretary  of  State 

« 

Pursuant  to  subsection  (o)  under  the  heading  "Assistance  for  the  New  Inde- 
pendent States  of  the  Former  Soviet  Union"  in  Title  II  of  the  Foreign 
Operations,  Export  Financing  and  Related  Programs  Appropriations  Act, 
for  fiscal  year  1996  (Public  Law  104-107)  and  fiscal  year  1997  (Public 
Law  104-208),  I  hereby  determine  that  it  is  important  to  the  national  security 
interest  of  the  United  States  to  make  available  funds  appropriated  under 
that  heading  without  regard  to  the  restriction  in  that  subsection. 

• 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  determination 
and  to  arrange  for  its  publication  in  the  Federal  Renter. 

IXrtAJ^^i^AAA  <Pt0^iud^^^ 


THE  WHITE  HOUSE, 
V^ashingLon,  November  8,  1996. 

Memorandum  of  Justification  Regarding  Determination  Under  Title  II  of 
the  Foreign  Operations,  Export  Financing,  and  Related  Programs  Ap- 
propriations Act  (Public  Laws  104-107  and  104-208) 

The  Administration  shares  the  deep  concern  of  the  Congress  over  Russian 
nuclear  cooperation  with  Iran.  Such  cooperation,  which  could  contribute 
over  time  to  a  nuclear-armed  Iran,  continues  to  be  a  threat  not  only  to 
U.S.  security  interests,  the  Middle  East  Peace  Process,  and  global  stability, 
but  also  to  Russian  security  interests  as  well.  In  dealing  wi3i  this  pressing 
issue,  the  Administration  has  repeatedly  and  strenuously  objected  to  any 
form  of  nuclear  cooperation  with  Iran.  The  President  has  raised  the  important 
issue  repeatedly  and  directly  with  President  Yeltsin,  including  during  -their 
April  1996  meeting  in  Moscow.  The  Vice  President  discussed  our  concerns 
with  Prime  Minister  Chernomyrdin  most  recently  during  their  July  Meeting 
in  Moscow.  The  Administration  has  also  established  a  multi-level  dialogue 
with  the  Russians  and  continues  to  give  this  issue  the  necessary  high  priority 
on  the  bilateral  agenda.  In  addition,  we  have  made  clear  to  the  Russians 
that  we  are  not  prepared  to  renew  or  expand  the  current  U.S. -Russian 
Agreement  on  S&T  Cooperation  in  the  Field  of  Peaceful  Uses  of  Atomic 
Energy  because  of  Russia's  ongoing  nuclear  cooperation  with  Iran.  In  addi- 
tion, we  informed  the  Russians  in  1995  that  a  Section  123  agreement  would 
not  be  possible  while  Russian  nuclear  cooperation  with  Iran  continues. 

Subsection  (o)  under  the  heading,  "Assistance  for  the  New  Independent 
States  of  the  Former  Soviet  Union,"  in  Title  n  of  the  FY  1996  and  FY 
1997  Foreign  Operations  Appropriations  Acts  contain  a  restriction  on  assist- 
ance to  Russia  unless  there  is  a  Presidential  determination  that  the  Govern- 
ment of  Russia  has  terminated  implementation  of  arrangements  to  provide 
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Iran  with  technical  expertise,  training,  technology,  or  equipment  necessary 
to  develop  a  nuclear  reactor  or  related  nuclear  research  facilities  or  programs. 
Given  present  circumstances,  the  President  is  unable  to  make  this  determina- 
tion. In  order  to  further  the  national  security  interest  of  the  United  States, 
the  President  is  exercising  the  authority  provided  by  the  Congress  in  sub- 
section (o)  to  make  funds  available  to  Russia  under  these  Acts  without 
regard  to  this  restriction. 

The  President  takes  this  action  because  it  remains  important  to  the  national 
security  interest  of  the  United  States  to  continue  support  for  the  reform 
process  in  Russia.  Assisting  Russia  and  the  other  New  Independent  States 
in  their  transitions  to  democratic  systems  of  government  and  market  econo- 
mies continues  to  be  one  of  the  Administration's  highest  foreign  policy 
goals.  As  we  noted  in  our  previous  determination,  the  outcome  of  this 
historic  reform  effort  will  have  a  critical  impact  on  the  future  of  regional 
and  international  peace  and  stability  as  well  as  the  national  security  interests 
•  of  the  United  States.  Much  has  already  been  accomplished  along  the  un- 

charted road  to  reform  in  Russia,  including  Russia's  imprecedented  1996 
Presidential  elections.  The  transformation  of  Russia  into  a  more  democratic, 
market-oriented  society,  however,  is  a  long-term  proposition,  and  the  outcome 
is  far  from  certain.  The  United  States  and  the  world  community  must  remain 
steadfast  in  support  of  the  people  of  Russia  and  the  other  New  Independent 
States  (NIS)  during  this  importflint  period  of  transition. 

Our  assistance  and  other  cooperative  programs  continue  to  play  a  vital 
role  promoting  basic  U.S.  interests  by  furthering  the  reform  process  in  Russia 
and  bolstering  fledgling  democratic,  maiket-oriented  processes  and  institu- 
tions. With  the  Russian  presidential  elections  complete,  Russia  must  now 
accelerate  major  structural  reforms,  such  as  building  the  legal  and  institu- 
tional structures  to  support  a  market  economy.  To  cut  off  assistance  and 
thereby  sharply  cut  back  the  influence  Americans  are  having  on  Russian 
reform  at  this  important  juncture  in  Russia's  history  would  be  counter- 
productive. Most  significantly,  a  withdrawal  of  assistance  would  undercut 
those  in  Russia  who  seek  to  build  relations  of  a  new  kind  with  the  United 
States,  who  support  democratic  and  market  economic  principles,  and  who 
are  helping  to  integrate  Russia  into  global  economic  and  security  systems. 

We  must  continue  to  support  two  worthy  foreign  policy  goals:  supporting 
the  reform  process  in  Russia  and  ending  Russian  nuclear  cooperation  with 
Iran.  Carefully  designed  and  implemented  assistance  programs  will  help 
us  to  achieve  the  former,  which  in  turn  will  help  lessen  the  incentive 
for  Russia  to  coc^erate  with  Iran  on  nuclear  programs.  Active  engagement 
with  Russia  at  the  highest  levels  will  also  help  us  accomplish  this  latter 
objective.  We  will  continue  to  work  with  the  Congress  to  achieve  our  mutual 
goals  in  this  regard. 

The  President  has  made  this  determination  because  it  is  essential  to  enable 
us  to  continue  to  pursue  with  Russia  our  policy  of  pragmatic  engagement, 
in  which  we  seek  to  support  U.S.  national  security  and  other  interests 
by  helping  to  integrate  Russia  into  global  economic  and  seciuity  systems 
as  a  cooperative,  peaceful,  and  prosperous  member  of  the  world  community. 
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RULES  QOINQ  INTO 
EFFECT  TODAY 

ENVinONMCNTAL 
PROTECTION  AQCNCY 

Air  quaWy  implemenlatton 
plans;  approval  and 
promulgation;  various 
StMee: 

IMnois;  published  10-21-96 
Toxic  substances: 
Significant  new  uses- 
Benzidbie-tiesed  chemical 
subetarwes;  pubNshed 
10-7-96 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

TTvlft  savings  plan: 
Earnings  allocation: 
published  11-20^6 
FEDERAL  TRADE 

Debt  CoOecHon  Improvement 

Act: 

Civil  penalties;  monetary 
awards;  inflation 
adjustments;  published 
10-21-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  appHcatioro- 
Clindamycin  hydrochloride 
liquid;  published  11-20- 
96 
Ivermectin  with  pyrantel 
pamoate;  put3iished  11- 
20-96 

JUSTICE  DEPARTMENT 
Federal  Prtaon  Induatriea 

Work  and  corrpensation;  FPI 
inmate  worV  programs: 
Sici(  call  status;  published 
11-20-96 

NATIONAL  SCIENCE 
FOUNDATION 

Enforcement  and  hearing 
procedures:  tounsm 
guidelines: 
Civil  monetary  penalties; 

rnflation  adjustment; 

putjiished  11-20-96 

TRANSPORTATION 

DEPARTMENT 

Coast  Quard 

Regattas  and  manne  parades: 


Chrtatmas  Parade  of  Boats; 
pubKshed  11-20-96 
TREASURY  DEPARTMENT 
ComntraHar  of  tfia  Cunsncw 
Extensions  of  cradR  to  insidars 
and  tranaacdons  wNh 
aflHates;  pub«shad  10-21-96 

COMMENTS  DUE  NEXT 
WEEK 

AQMCULTURE 

DEPARTMENT 

Agrfcullurai  Martodng 

Sarvlee 

ONvas,  Imported.  arxJ  grown  in 
CaWomla;  comments  due  by 
11-25-06;  pubNahad  11-8^ 

Tomatoes  grown  lr>— 
Florida;  oommenis  due  by 
ll-2»«6;  pubiahed  10- 

AOmCULTURE 
DCPARTMENT 
Commodny  Credit 
CofpcMatkiNi 

AgricuNural  conaervation 
programs: 

Environmental  quality 
incentives  program; 
oommsnis  due  t>y  11-2S- 
96;  published  10-11-96 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Inauranoe 
Corporatlott 

Crop  insurance  regulations: 
Qrapes;  corrvnenls  due  by 
11-25-96;  published  9-24- 
96 
Raisins;  comments  due  t>y 
11-29-96;  published  10- 
30-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  aitd  Inspection 

Service 

Meat  and  poultry  inspection: 
Identity  arxJ  composition 
standards;  comments  due 
by  1 1-25-96;  published  9- 
9-96 
Processed  meat  and  poultry 
products;  nutrient  content 
daim  and  general 
definition  arxj  starxlard 
identity 

Comment  period 
exterxtod;  comments 
due  by  11-25-96; 
published  5-28-96 

COMMERCE  DEPARTMENT 
NsUonal  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries- 
Northeast  multispecies; 
comments  due  t>y  1 1  - 


25-06;  pubiahed  11-14- 
96 

OOlMOOrTY  FUTURES 
TfMOMQ  OOMMMSION 
CumnodRy  Exchange  Act 
Futures  oonvnission 
merchants,  intitiducing 
brokers  and  ievaraoe 
transaction  merchants; 
inandal  reports; 
(xxTvnsnts  dus  by  11  -25- 
96;  publshsd  10-25-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Compalitive  range 
delai  ninaiioi  is;  comments 
dus  by  11-26-96; 
published  11-15-96 

ENERGY  DEPARTMENT 

EnsfBy  Efllclsficy  snd 
RsnewaMs  Enargy  Office 

Consumer  products;  energy 
conservation  program: 
Clothss  washSTB.  (kyars, 

and  dMwvashers;  test 

proceduras;  convnants 

dusby1l-25M; 

publshsd  11-8-96 

ENVIRONMENTAL 
PROTECnON  AGENCY 

Air  poiutants.  hazardous; 
nationai  amission  standards: 

Primary  aluminum  reduction 
plants;  comments  due  by 
1 1  -25-96;  published  9-26- 
96 
Air  quality  implementation 

plans;  approval  arxl 

promulgation;  various 

Stalee: 

Indtana;  comments  due  by 
11-29-96;  published  10- 
30-96 

Pennsylvania;  comments 
due  by  11-25-96; 
published  10-25-96 

Rhode  Island;  comments 
due  by  11-29-96; 
published  l0<)0-96 

Texas  et  al.;  comments  due 
by  11-29-96;  published 
10-30-96 
Air  quality  planning  purposes; 
designation  of  areas: 
Washington;  comments  due 
by  11-25-96;  published 
10-25-96 
Clean  Air  Act: 
State  air  quality  plans; 
designated  facilities  and 
pollutants- 
Texas;  comments  due  by 
11-27-96;  published  10- 
28-96 

Texas;  comments  due  by 
11-27-96;  published  10- 
28-96 

State  operating  permits 
programs- 


Arizona;  oommsnis  dws 
by  11-2»06;  publshad 

Hazardous  wasts  program 
authnilialions: 
Montana;  commsnli  due  by 
11-2S06;  pubishsd  10- 
2&00 
Oldahoma;  oommenis  dus- 
by  11-25-96;  pubishsd 
10-0-06 
Superfund  programe 
National  oil  and  hazardous 
substances  cortfngency 
Ptan- 

Nattonai  priorllies  list 
Hvlats;  oommenis  due 
by  11-25^;  pubished 
10-2frO6 
National  priorities  Hst 
ifxlals;  oommsnis  due 
by  11-25-06;  published 
10-25-96 
Water  poiuHon;  affluent 
guidsirw  for  point  source 


Centralized  water  treatment; 
comments  due  by  1 1-25- 
96;  pubishsd  11-4-06 
FEDERAL 

COMMUNICATIONS 
COMMMSION 
Radio  ssrvices,  special: 
Corrwnerciai  mobile  radk) 
servioee- 

Flexlble  service  offerirtgs; 
comments  due  by  11- 
25-96;  published  8-26- 
96 
Radio  stations;  table  of 
assignmenis: 

Georgia;  comments  due  by 
11-25-96;  published  10- 
18-96 
Kentucky;  oommenis  due  by 
11-25-96;  published  10- 
17-96 
Tennessee;  comments  due 
by  11-25-96;  published 
10-15-96 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Snow  removal  assistarx»; 
comments  due  by  11-25- 
96;  published  10-24-96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisrtk>n  Regulation 
(FAR): 

Competitive  range 
,        determinatiorts;  comments 
due  by  11-26-96; 
published  11-15-96 
GOVERNMENT  ETHICS 
OFFICE 

Conflict  of  interests;  comments 
due  by  11-26-96;  published 
9-27-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AilmlniatratkMi 
MedKal  devices: 
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Class  III  inlart  radtent 


into  dass  II;  prsmaikat 
approval;  commenis  due 
by  11-25-06;  pubished  8- 
27-06 
HOU8MG  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  developmeni  btock 
grants: 

Oispule  resohJtton  and 
enforcement  actions,  loan 
guarantee  appirwtion 
requiremenis,  and 
reporting  and 
recordkeeping 
requirements;  comments 
due  by  11-25-06; 
published  0-26-06 
Public  and  Indian  housing: 
Performance  fundkig  system 
incentives;  operating 
subsidy  payinent; 
commenis  due  t>y  11-20- 
96;  published  0^046 
INTERIOR  DEPARTMENT 
Fish  and  WIMHfa  Sarvtoa 
Endangered  and  threatened 
species: 

Alameda  wtiipsnake  et  al.; 
comments  due  t)y  11-29- 
96;  published  11-1-96 
JUSTICE  DEPARTMENT 
Priaona  Bureau 
Innrtate  control,  custody,  care, 
ete.: 

Possesston  of  another 
inmate's  legal  materials 
while  assisting  that 
inmate;  comments  due  by 
11-29-96;  published  10- 
30-96 
LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programa  Office 
Special  disabled  veterans  and 
Vietnam  era  veterans; 
affirmative  action  arKl 
noTKHscriminatkxi  obligations 
of  contractors  arxl 
subcontractors;  comments 
due  by  11-25-96;  published 
9-24-96 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
AdminlstrstkHi 
Mining  products;  testing, 
evaluation,  and  approval: 
Flame  safety  lamp  approval 
and  single-shot  blasting 


units;  CFR  peiis  removed; 
comments  due  by  11-29- 
06;  published  8-3(V06 
LABOR  DEPARTMENT 
OccupatkMtal  SafMy  and 


State  plans;  devetopment, 
enforcement,  eto.: 
CaHfomia;  comments  due  by 

11-26-06;  published  11- 

14-06 

LABOR  DEPARTMENT 
Wage  and  Hour  DIvWon 
McNamara-O'Hara  Service 
Contract  Act 
Federal  service  contracts; 
labor  standards;  minimum 
health  arxJ  welfare 
benefits  requirements; 
comments  due  by  11-25- 
06;  published  10-25-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Aoquisitkxi  regulatkxis: 
Contractor  financial 
management  repotting; 
comments  due  by  11-25- 
96;  published  10-25-96 
Federal  Acquisition  Regulation 
(FAR): 

Competitive  range 
determinations;  comments 
due  by  11-26-96; 
published  11-15-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  under  General  Schedule: 

Locality-based  comparability 
payments- 
Metropolitan  areas; 
comments  due  t>y  1 1- 
25-96;  published  10-25- 
96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Lost  securityhoklers;  transfer 
agent  requirements; 
comments  due  by  1 1-27- 
96;  published  11-20-96 

TRANSPORTATION 
PEPARTMENT 
Fadaral  Aviation 
Administration 

Ainvorthiness  directives: 
Airtell  Intemational,  Inc.; 
comments  due  by  11-25- 
96;  published  10-18-96 


fished 


Beech;  comiTwnts  due  t)y 
11-26-06;  pubished  10- 

British  Aerospace; 
conrwnents  due  by  11-25- 
06;  published  10-18-06 
Airworttiiness  standards: 
Special  condttions- 
Jetstream  Aircraft  Lid. 
model  41M  series 
airplanes;  comments 
due  by  11-29-06; 
published  10-15-06 
Class  E  airspace;  commer^ 
due  by  11-25-06;  published 
10-24-06 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Training  for  entry-level 
drivers  of  commercial 
motor  vehicles  and  cost- 
benefit  analysis; 
availability 
Meeting;  comm 
by  11-27-96: 
9-30-96^--^^^ 
Right-of-\ra|^nd  environment 
Higfiwdytraffic  arxJ 
construction  noise 
at>atement  procedures; 
comments  due  by  11-27- 
96;  published  8-29-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Side  impact  protectior>- 
Side  impact  test  dummy 
specifications; 
comments  due  by  11- 
25-96;  published  9-24- 
96 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Progrants  Administration 

IHazardous  materials: 
Hazardous  materials 
transportation- 
Regulations  harmonization 
with  dangerous  goods 
intemational  standards; 
comments  due  by  11- 
25-96;  published  10-25- 
96 


TRANSPORTATION 
DEPARTMENT 

Saint  Lawfsnoa 
Davatopmsnt  Corporation 

Seaway  reguiattons  and  nies: 

Great  Lakes  Piolage  rates 
adjuslmuiUs;  oommenis 
due  by  11-27-06; 
pubished  11-15-06 

TREASURY  DEPARTMENT 

Alcolioi,  Tobacco  and 


Firearms: 

Firearms  and  ammunition; 
manufacturers  excise 
taxes- 
Parts  arxJ  accessories; 
comments  due  t>y  ii- 
27-06;  published  8-20- 
96 

TREASURY  DEPARTMENT 

Cuatoms  Sarvlcs 

North  American  Free  Trade 
Agreement  (NAFTA): 

Prior  disdosure  of  previous 
entry  of  merchandise  into 
U.S.  t>y  fraud,  gross 
negligence  or  negligence; 
formal  investigation 
commencement; 
comments  due  t>y  1 1  -25- 
96;  published  9-26-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Federal  agency  disbursements 
management;  conrvnents 
due  by  11-25-96;  published 
7-26-96 

Treasury  tax  and  loan 
depositaries  and  payment  of 
Federal  taxes: 

Electronic  Federal  Tax 
Payment  System 
operation;  comments  due 
by  11-20-96;  published  9- 
30-96 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudcation;  pensions, 
compensation,  dependency, 
etc.: 

Ionizing  radiation  exposure 
claims  (prostate  cancer 
and  any  other  cancer); 
comments  due  by  1 1-25- 
96;  published  9-25-96 


OrxIwNQW^ 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations m  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
Ucations  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  Gsts 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  UNITED  STATES 
GOVERriMENT  MANUAL 
1996/97      . 

1 

iCI 

*36  per  copy 


Charge  your  order. 
It's  easy! 


■  B 


PUeuCATKINS  *  PERKOCKLS  •  aECTfCMC  PnOOUCTS 
Onlv  Procaaaing  Coda: 

*7917 

□  YES,  please  send  me copies  of  The  United  States  Government  Manual,  1996/97, 

S/N  069-000-00069-O  at  »36  {»45  foreign)  each. 

Total  cost  of  my  order  is  * .  Price  includes  regular  domestic  postage  and  handling  and  is  sut)ject  to  change. 

Check  nriethod  of  payment: 

G  Check  payable  to  Superintendent  of  Docunnents 

□  G  PC  Deposit  Account       |    |    |    |    |    |    |    |  -  Q 

□  VISA     □MasterCard 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  Including  area  code 


uz      zr                  zrz\ 

(expiration  date)     Thank  you  for  your  order! 

*. 

Purchase  order  numlier  (optional) 

PfK)tocopies  of  this  fomn  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature  8/96 

Mail  onjers  to:       Superintendent  of  Documents 
RO.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-225D 
Phone  orders  to:  (202)512-1800 
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